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This  sectkjn  o<  the  FEDERAL  REGISTER 
contains  regulatory  docunients  having  ger>eral 
applicabiBty  and  legal  effect,  most  of  wttich 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
ttie  Superinterxlent  of  Documents.  Prices  ct 
new  booitt  are  Nsted  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturrilzation  Servic* 

8CFRPart212 

[INS  No.  1397-83] 

Unavailability  of  Transit  Without  a  Visa 
to  Citizans  of  tha  Formar  Socialist 
Faderal  Rapubtic  of  Yugoslavia 

AGENCY:  Immigration  and  Naturalization 

Service,  Justice. 

ACTION:  Interim  rule  with  ^^quests  for 

comments. 

SUMMARY:  This  interim  rule  amends  8 
CFR  212.1(f)(3)  by  adding  the  Republics 
of  the  former  Socialist  Federal  Republic 
Sf  Yugoslavia  to  the  list  of  countries 
whose  nationals  are  prohibited  from 
transiting  through  the  United  States 
without  a  visa.  Civil  disorders  and 
resulting  deterioration  of  economic 
conditions  in  the  former  Socialist 
Federal  RepubUc  of  Yugoslavia  have 
been  accompanied  by  a  substantial 
increase  in  the  fraudulent  use  of  the 
Transit  Without  Visa  (TWOV) 
procedure.  This  rule  is  necessary  to 
eliminate  the  abuse  of  the  TWOV 
program  by  nationals  of  those  Republics 
which  were  formerly  a  part  of  the 
Socialist  Federal  Republic  of  Yugoslavia 
which  include  Bosnia.  Croatia.  Serbia. 
Montenegro.  Slovenia,  and  Macedonia. 
DATES:  This  rule  is  effective  Jantiary  19, 
1993.  Interested  persons  are  invited  to 
submit  written  comments  on  or  before 
February  18, 1993. 
addresses:  Please  submit  written 
comments,  in  triplicate,  to  the  Records 
Systems  Division,  Director,  Policy 
Directives  and  Instructions  Brandi, 
Immigration  and  Naturalization  Service, 
425 1  Street.  NW..  room  2001-D. 
Washington,  DC  20536.  Please  indiida 
INS  number  1397-93  on  your 

I       coijospendancB-t^  ensure  proper  and 

I  /'Timely  handling. 

/      FOR  FURTHER  INFORMATION  CONTACT: 


Una  Brian,  Assistant  Chief  Inspector, 
Inspections  Division,  Immigration  and 
Naturalization  Service,  425  I  Street, 
NW.,  room  7228,  Washington,  DC 
20536.  Telephone  (202)  514-2681. 
SUPPLEMENTARY  INFORMATION:  Section 
212(d)(4)(C)  of  the  Immigration  and 
Nationality  Act  (the  Act)  provides 
authority  to  the  Attorney  General  acting 
jointly  with  the  Secretary  of  State  to 
waive  nonimmigrant  visa  requiKgnents 
for  aliens  who  are  in  continuous' and 
direct  transit  through  the  United  States 
and  are  using  a  carrier  who  has  entered 
into  a  TWOV  agreement  with  the 
Immigration  and  Naturalization  Service 
(the  Service)  as  provided  in  section 
238(c)  of  the  Act. 

The  Service  is  facing  an  increasing 
problem  with  aliens  using  the  TWOV 
privileges  to  gain  entry  into  the  United 
States  by  claiming  political  asylum. 
SpeciBcally  there  has  been  an  increase 
in  the  abuse  of  the  TWOV  program  by 
nationals  of  the  Republics  that  formally 
comprised  the  Socialist  Federal 
Republic  of  Yugoslavia.  As  a  result  air 
carriers  transporting  these  aliens  have 
become  victims  of  this  abuse  since  they 
are  liable  for  fines  and  detention  costs 
associated  with  TWOV  participants  who 
do  not  depart  the  United  States  in  a 
timely  manner.  Therefore  until  further 
notice,  the  Service  is  adding  all  the 
Republics  that  formerly  comprised  the 
Socialist  Federal  Republic  of  Yugoslavia 
to  the  list  of  countries  whose  nationals 
will  not  be  able  to  transit  the  United 
States  without  a  visa. 

The  Service's  implementation  of  this 
rule  as  an  interim  rule,  with  provision 
for  post-promulgation  public  comments, 
ic  bsised  upon  the  "good  cause" 
exception  found  at  5  U.S.C  553(b)  (A)- 
(B)  and  553(d)  (2H3).  The  reasons  and 
the  necessity  for  the  immediate 
implementation  of  this  intoim  rule  are 
as  follows:  this  rule  is  necessary  to 
prevent  an  anticipated  sharp  increase  in 
the  abuse  of  the  TWOV  procedure  by 
nationals  of  the  former  Socialist  Federal 
Republic  of  Yugoslavia  in  the  near 
future.  Further,  there  is  a  reasonable     ' 
concern  that  publication  of  this  rule 
with  an  effective  date  30  or  60  days  alter 
pubUcation  could  lead  to  the  counter 
productive  result  of  a  surge  of 
individuals  attempting  to  make 
fraudulent  use  of  the  TWOV  procedure, 
during  the  interval  between  the 
publication  of  the  rule  and  its  effective 
date.  To  preempt  such  a  reaction,  the 


rule  is  made  effective  upcn  the  data  of 
its  publication. 

In  accordance  with  5  U.S.C  605(b). 
the  Commissioner  of  the  Immigration 
and  Naturalization  Service  certifies  that 
this  rule  does  not  have  a  significant 
adverse  economic  impact  on  • 
substantial  number  of  small  entities. 
This  rule  is  not  a  major  rule  within  the 
meaning  of  section  1(b)  of  E.0. 12291. 
nor  does  this  rule  have  Federahsm 
implications  warranting  the  preparation 
of  a  Federal  Assessment  in  acctudanca 
with  E.0. 12612. 

List  of  Subjects  in  8  CFR  Part  212 

Administrative  practice  and 
procedure.  Aliens,  Passports  and  visa. 
Ports  of  entry.  Travel  restrictions. 

Accordingly,  part  212  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  followrs: 

PART  ^2— DOCUMENTARY 
REQUIREIMENTS:  NONIIMMIGRANTS; 
WAIVERS;  ADMISSION  OF  CERTAM 
INADMISSIBLE  ALIENS;  PAROLE 

1.  The  authority  citation  for  part  212 
continues  to  read  as  follows: 

Authority:  8  U.S,C  1101, 1102, 1103, 1182, 
1184, 1225, 1226, 1228, 1252;  8  CFR  p«Dl  2. 

2.  Section  212.1  is  amended  by 
revising  the  first  sentence  in  paragraph 
(f)(3)  to  read  as  follows: 

f  212.1    Documanlary  requiremenla  for 
nonimmigrant*. 


(!)••• 

(3)  Unavailability  to  transit.  This 
waiver  of  passport  and  visa  requirement 
is  not  available  to  an  alien  who  is  a 
citizen  of  Atghonistan,  Bangladesh. 
Cuba.  India.  Iran,  Iraq,  Libya,  Pakistan, 
Sri  Lanka,  or  a  national  of  a  Republic  of 
the  former  Socialist  Fedecal  Republic  of 
Yugoslavia  which  includes  Bosnia, 
Croatia,  Serbia,  Montenegro,  Slovenia, 
and  Macedcmia.  •  •  • 


Dated:  January  12. 1993. 
GcseMcNcfT. 

Commissioner,  Immigration  and 
NaturaliMotioa  Servict. 
[PR  Doc  93-1136  Tiled  1-15-93;  8:45  am) 
MLUNS  COM  44ie-ie-ii 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlnletratlon 

14CFRPaft99 

[Docfcat  No.  9a-Ce-3»-AD;  Ain«odn»«it  3>- 
S470;  AO  93-01-16] 

Airworthiness  Directives;  Beech  Model 
1900C  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applite  to  certain  Beech  Model  1900C 
airplanes.  This  action  requires 
inspecting  the  pneumatic  deice  lines 
and  thr deice  distributor  valve  for  fiiel 
leakage,  replacing  any  fuel 
contaminated  parts,  and  modifying  the 
wet  wing  fuel  barriers.  The  Federal 
Aviation  Administration  (FAA)  has 
received  reports  of  fuel  leakage  from  the 
wet  wing  fuel  barriers  into  the 
pneumatic  deice  system  and  deice 
boots,  which  coald  enter  into  the  \^ 

electrically-heated  stall  warning  vane 
housing.  The  actions  specified  by  this 
AD  are  intended  to  prevent  an  airplane 
fire  caused  by  this  condition. 
DATES:  Effective  March  8, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  8. 
1993. 

ADOAESSES:  Service  information  that  is 
applicable  to  this  AD  may  btf  obtained 
from  the  Beech  Aircraft  Corporation, 
P.O.  Box  85.  Wichita,  Kansas  87201- 
0085.  This  information  may  also  be 
examined  at  the  FAA.  Central  Region. 
Office  of  the  Assistant  Chief  Counsel, 
room  1558,  601  E.  12th  Street.  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  MFORMATION  COftTACT:  Mr. 
James  M.  Peterson,  Aerospace  Engineer. 
Wichita  Aircraft  Certification  Office, 
FAA.  1801  Airport  Road.  Mid-Continent 
Airport.  Wichita.  Kansas  67209; 
Telephone  (316)  946-4145;  Facsimile 
(316) 946-4407. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  is  applicable  to  certain  Beech 
Model  1900C  airplanes  was  published 
in  the  Federal  Register  on  September  3, 
1992  (57  FR  40359).  The  action 
prop(»ed  to  require  inspecting  the 
pneumatic  deice  lines  and  the  deice 
distributor  valve  for  fuel  leakage, 
'    replacing  any  fuel  contaminated  parts. 


and  modifying  the  wet  wing  fuel 
barriers.  Tne  proposed  actions  would  be 
accomplished  in  accordance  with  the 
Accomplishment  Instructions  section  of 
Beech  Service.BuUetin  No.  2430.  dated 
March  1992. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  werweceived  on  the 
proposed  rule  oAthe  FAA's 
determination  of  the  cost  to  the  public. 

After  carefulJreview,  the  FAA  nas 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
nor  add  any  additional  burden  upon  the 
public  than  was  already  proposed. 

The  FAA  estimates  that  145  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD.  that  it  will  take  approximately 
21  workhours  per  airplane  to 
accomplish  the  required  action,  and  that 
the  average  labor  rate  is  approximately 
$55  an  hour.  Parts  cost  approximately 
$119  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$184,730. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a '      . 
substantial  number  of  smalFentities  ' 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  E>ocket  at  the  location  provided 
under  the  caption  "ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citatioffroTpart  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

f  39.13    [Amendwil 

2.  Section  39.13  is  amended  by 
adding  the  following  new  AD:  , 

93-01-16  Beedi  Aircraft  Corporation: 

Amendment  39-8470;  Docket  No.  92- 
CE-39-AD. 

Applicability.  Model  1900C  airplanes, 
serial  numbers  UC-1  through  UC-174  and 
UD-1  through  UD-6  (al.so  referred  to  as 
Model  C-12J).  certificated  in  any  category. 

Compliance:  Required  within  the  next  200 
hours  time-in-service  after  the  effective  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  an  airplane  fire  caused  by  fuel 
entering  th'^  electrically-heated  stall  warning 
vane  housing,  accomplish  the  following: 

(a)  Inspect  the  pneumatic  deice  lines  and 
the  deice  distributor  valve  for  fuel  leakage  in 
accordance  with  Parts  I  and  II  of  the        />-^ 
Accomplishment  Instructions  section  ^1-—^ 
Beech  Service  Bulletin  (SB)  No.  2430.  dated 
March  1992.  Prior  tp  further  flight,  replace 
any  fuel  contaminated  parts  in  accordance 
with  Part  II  of  the  Accomplishment 
Instructions  section  of  the  referenced  service 
information. 

(b)  Modify  the  wet  wing  fuel  barriers  in 
accordance  with  Parts  III  and  IV  of  the 
Accomplishment  Instructions  section  of 
Beech  SB  No.  2430,  dated  March  1992. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office,  FAA,  1801  Airport  Road, 
room  100.  Wichita,  Kansas  67209.  The 
request  shall  l>e  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  send  it  to  the 
Manager,  Wichita  Aircraft  Certification 
Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  Aircraft 
Certification  Office. 

(e)  The  inspection  and  modification 
required  by  this  AD  shall  be  done  in 
accordance  with  Beech  Service  Bulletin  No. 
2430.  dated  March  1992.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  the  Beech  Aircraft 
Corporation,  P.O.  Box  85,  Wichita,  Kansas 

1  . 
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67201-0085.  CopiM  may  be  Inspected  at  the 
FAA,  Central  R^on,  OfBce  of  the  Assistant 
Chief  Counsel,  room  1558. 601  E.  12th  Street, 
Kansas  Qty,  Missouri,  or  at  the  Office  of  the 
Federal  Re^ster.  800  Noitfa  Capitol  Street, 
NW.,  suite  700.  Washington,  DC 

(f)  This  amendment  (39-8470)  beoocnes 
effective  on  March  8. 1903. 

Issued  in  Kansas  Oty.  Missouri,  on  January 
11, 1999. 


Barry  D.( 

Manager,  Smell  Airplane  Directortrte,  Aircraft 

Certification  Service, 

[PR  Doc  93-1175  Filed  1-1S-03;  8:45  ami 


BOUNO  cooc  4eio-t»-u 


14CFRPart97 

[Doclwt  No.  27103:  Amdt  No.  1527] 

Standard  Inatrumeot  Approach 
Procedurea:  MiaceUaneoua 
Amendmanta 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
AchoN:  Finarrule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revdces  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
focilities,  addition  of  new  obstacles,  or 
changes  in  air  trafBc  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safia  flight 
operations  under  instnmient  flight  rules 
at  the  affected  airports.  , 

DATES:  Effective:  An  effiective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
AOOAESSES:  AvailabiUty  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA  Headquarters 
Building,  800  Independence  Avenue, 
SW.,  Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

hidi%^ual  SLAP  copies  may  be 
obtaineo'^m: 
1.  FAA  Public  Inquiry  Center  (APA- 

200),  FAA  Headquarters  Building,  800 

Independence  Avenue,  SW.,    . 

Washington,  DC  20591;  or 


2.  The  FAA  RegicHMl  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
US  Government  Printing  Office, 
Washington.  EX:  20402. 
FOR  FURTHER  MFORMATKM  CONTACT. 
Paul  J.  Best.  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW..  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPt.EMENTARY  MFORMATKM:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  an  each  SLAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Peimanent  (P)  Notices  to 
Airmen  (NOTAM)  whidi  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C  552(a),  1 
CFR  part  51.  and  §  97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  rsfiarence  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SLAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Re^or 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  tmnecessary.  The 
Provisions  of  this  amendment  state  the 
affiected  CFR  (and  FAR)  sections,  with 
the  ty'pe  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
nimiber. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designate^  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 


to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled.  The 
FDC/P  NOTAMs  far  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instriunent 
Approach  Procedures  (TERPs).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPs  criteria 
were  applied  to  only  these  specific 
conditicms  existing  at  the  affected 
airports. 

This  amendment  to  part  97  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  bned  on 
related  changes  in  the  National  Airspace 
System  or  the  appUcation  of  new  or 
revised  criteria.  All  SLAP  amendments 
in  this  rule  have  been  previously  issued 
by  the  FAA  in  a  National  Flight  Data 
Center  (FDC)  Notice  Airmen  (NOTAM) 
as  an  emergency  action  of  immediate 
flight  safiety  relating  directly  to 
published  aeronautical  charts.  The 
circumstances  which  created  the  need 
tor  all  these  SLAP  amendments  requires 
making  them  effective  in  less  than  30 
days. 

Further,  the  SLAPs  contained  In  this 
amendnkent  are  based  on  the  criteria 
contained  in  the  US  Standard  for 
Terminal  Instrument  Approach     * 
Procedures  (TERPs),  Because  of  the 
close  and  immediate  relatkmahip 
between  these  SL^Ps  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and. 
where  applicable,  that  good  cause  exists 
for  making  these  SLAPs  effective  in  less 
than  30  days. 

CondBskn 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It?  therefore — (1)  is  not  a  "major 
rule"  imder  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  eval\iation  as  the  anticipated 
impact  is  so  minimal.  For  the  same  |  ^ 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
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List  of  Subjects  in  14  CFR  Part  97 

▲pproaidies.  Standard  Instrument, 
Inicorporation  by  reference.  Issued  in 
Washington,  DC  on  January  1,  1993. 
Thomaa  C  Acxardi, 
Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  tot  he 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CTR 
part  97)  is  amended  by  estabUshing, 
amending,  suspending,  or  revoking 


Standard  Instrument  Approach 
Procedures,  effective  at  0901  u.t.c.  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1348, 1354(a), 
1421  and  1510;  49  U.S.C.  106(g)  (revised  Pub. 
L.  97-449.  January  12, 1983);  and  14  CFR 
11.49(b)(2).  I 
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2.  Part  97  is  amended  to  read  as 
follows: 

ff  97.23. 97.25, 97,27, 97,29, 97,31, 97  J3, 
and  97.35    [AmwtdMQ 

By  amending:  §97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOG,  LOC/DME. 
LDA,  LDA/DME.  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME.  ISMLS,  MLS,  MLS/DME. 
MLS/RNAV;  §  97.31  RADAR  SLAPs; 
§  97.33  RNAV  SL\P8;  and  §  97.35 
COPTER  SIAPs.  identified  as  follows: 


EHeciive 


12/14/92 
12/16/92 
12/16/92 
12/2  W92 
12/21/92 
12/22/92 

12/22/92 
12/22/92 
12/22/92 
12/22/B2 

12/2992 
12«a«2 
12/23/92 
12/23/92 
12/23/92 
12/23/92 
12/28/92 


Stata 


GA 
CA 

on 

OH 
OH 
MA 

MO 
MO 
Rl 
WV 

MA 
MA 


TX 
lA 


City 


WhxJef  

Santa  Maria  . 

TWamook  

MansHetd  

Mansfletd  

Boston 

Kansas  CKy 
K»isasClty 
Block  Island 
Pa>l(ersburg 

BMKord  

Badtord  

Badtofd 

Naw  Bedfofd 
^4«w  Bedford 

Austin 

BufUnglon  .... 


Aiiport 


Winder  

Santa  Maita  PubUc 

TWamook  

MansfieW  Lahm  Muni  

MansfieW  Lahm  Muni  

General  Edward  Lawrence  Logan 

Ind. 

Kansas  City  Downtown  

Kansas  City  Downtown  

Block  Island  State 

Wood    County-GtH    Robb    Wilson 

Flekl 

Laurence  G.  Hansco<n  FleM 

Laurence  G.  Hanscom  FleW 

Laurence  G.  Hanscom  FIek) 

New  Medford  Muni  

New  Bedtort  Muni  ..„ 

Rotwrt  MueHer  Muni 

Burlington  Muni „ 


FDC 


^ 


2/7494 
2/7573 
2/7572 
2/7600 
2/7601 
2/7625 

2/7606 
2/7609 
2/7618 
2/7623 

2/7658 
2/7659 
2/7660 
2/7655 
2/7661 
2/7641 
2/7715 


SlAP 


VOH/DME  RNAV  RWY  23,  ORIG. 

LOC/DME  BC-A  AMDT  10. 

NDB-A  AMDT  1. 

ILS  RWY  32  AMDT  15. 

NDB  RWY  32  AMDT  11. 

H-S/DME  RWY  33L  AMDT  21. 

ILS  RWY  3  AMDT  1. 
NOB  RWY  19  AMDT  16. 
VOR  RWY  28  /kMDT  3. 
ILS  RWY  3  AMDT  10. 

NDB  RWY  11  AMDT  19. 
ILS  RWY  11  AMDT  22. 
VOR  RWY  23  AMDT  8. 
ILS  RWY  5  AMDT  24. 
LOC  BC  RWY  23  AMDT  10. 
ILS  RWY  31 L  AMDT  32. 
NOB  RWY  36  AMDT  8. 
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Santa  Maria  , 

Santa  Maria  Public 
California  "^j,', 

LOC/DME  BC-A  AMDT  10... .  , 
Effeclive:  12/18/92 

FDC  2/7573/SMX/  Fl/P.Santa  Maria 
Public.  Santa  Maria.  CA.  LOC/DME  BC- 
A  AMDT  10...Koaks  DME  FDC...RZS  R- 
286/29  DME.  Delete  Initial  Segment 
Gaviota  VORTAC  (GVO)  to  KOAKS 
DME  FIX.  Delete  Note.. .Radar  Required. 
Delete  note...Activate  MALSR  RWY 
12— CTAF.  This  becomes  LOC/DME 
BC-A  AMDT  lOA. 

Winder 

Winder 

Georgia 

VOR/DME  RNAV  RWY  23,  ORIG... 

Effective:  12/14/92 

FDC  2/7494/WDR/  FI/P  Winder, 
y.'inder,  GA.  VOR/DME  RNAV  RWY  23. 
Orig....S-23  MDA  1400  HAT  471  All 
Cats.  This  becomes  VOR/DME  RNAV 
RWY  23.  ORIG  A. 

Burlington 

Burlington  Muni 

Iowa 

NDB  RWY  36  AMDT  8... 

Effective:  12/28/92 


FDC  2/7715/BRL/  FI/P  Burlington 
Muni,  Burlington,  L\.  NDB  RWY  36 
AMDT  8.'...MIN  ALT  LAMBS  INT  1260'. 
THIS  IS  NDB  RWY  36  AMDT  8A. 

Boston 

General  Edward  Lawrence  Logan  Intl 

Massachusetts 

ILS/DME  RWY  33L  AMDT  21... 

Effective:  12/22/92 

FDC  2/7625/BOS  FI/P  General 
Edward  Lawrence  Logan  Intl,  Boston, 
MA.  ILS/DME  RWY  33L  AMDT  21...S- 
ILS  33L  VIS  CAT  D  RVR  1800.  THIS  IS 
ILS/DME  RWY  33L  AMDT  2lA 

Neiv  Bedford 

New  Bedford  Muni 

Massachusetts 

ILS  RWY  5  AMDT  24... 

Effective:  12/23/92 

FDC  2/7655/EWB/  FI/P  New  Bedford 
Muni,  New  Bedford,  MA.  ILS  RWY  5 
AMDT  24...MIN  ALT  AT  EW  LOM  1500 
LOC  ONLY.  THIS  IS  ILS  RWY  5  AMDT 
24A. 

Bedford 

Laurence.G.  Hanscom  Field 

Massachusetts 

NDB  RWY  11  AMDT  19... 

Effective:  12/23/92 


FDC  2/765B/BED/  FI/P  Laurence  G. 
Hanscom  Field.  Bedford,  MA.  NDB 
RWY  11  AMDT  19...Circling  Cat  B  720/ 
HAA  587.  This  is  NDB  RWY  11  AMDT 
19A. 

Bedford 

Laurence  G.  Hanscom  Field 

Massachusetts 

ILS  RWY  11  AMDT  22... 

Effective:  12/23/92 

FDC  2/7659/BED/  FI/P  Laurence  G. 
Hanscom  Field.  Bedford.  MA.  ILS  RWY 
11  AMDT  22.. .Circling  MDA/HAA  CAT 
A  700/567,  B/C  720/587.  THIS  IS  ILS 
RWY  11  AMDT  22A. 

Bedford 

Laurence  G.  Hanscom  Field 

Massachusetts 

VOR  RWY  23  AMDT  8... 

Effective:  12/23/92 

FDC  2/7660/BED/  FI/P  Laiuence  G. 
Hanscom  Field,  Bedford,  MA.  VOR 
RWY  23  AMDT  8.. .Circling  CAT  A  700/ 
HAA  567.  This  is  VOR  RWY  23  AMDT 
8A. 

New  Bedford 

New  Bedford  Muni 
Massachusetts  i 

LOC  BC  RWY  23  AMDT  10...      ' 
Effective:  12/23/92 
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FDC  2/7661/EWB/  FI/P  New  Bedford 
Muni,  New  Bedford,  MA.  LOG  BC  RWY 
23  AMDT 10.. .ADD  Notes...  INOP  table 
does  not  apply  to  CATS  A,  B,  C.  for 
INOP  MALSR  increase  S-23  CAT  D  VIS 
1/4  mile  and  Providence  ALSTG  MINS 
S-23  CAT  C  VIS  1/4  mi.  This  is  LOC  BC 
RWY  23  AMDT  lOA. 

Kansas  City 

Kansas  City  Downtown 

Missouri 

ILS  RWY  3  AMDT  1... 

Effective:  12/22/92 

FDC  2/7608/MKC/  FI/P  Kansas  City 
Downtovra,  Kansas  City,  Mo.  ILS  RWY 
3  AMDT  1...  all  CATS  S-LOC-3  MDA/' 
HAT  1240/496.  This  becomes  ILS  RWY 
3  AMDT  lA. 

Kansas  City 

Kansas  City  Downtown 

Missouri 

NDB  RWY  f9  AMDT  16... 

Effective:  12/22/92 

FDC  2/7609/MKC/  Fl/P  Kansas  City 
Downtown,  Kansas  City.  MO.  NDB  RWY 
19  AMDT  16...811  CATS  S-19/circling 
MDA/HAT(HAA)  1460/702(701).  RIS 
VORDME  MIN  unchanged.  This, 
becomes  NDB  RWY  19  AMDT  16A. 

Mansfield 

MansHeld  Lahm  Muni 

Ohio 

ILS  RWY  32  AMDT  15... 

Effective:  12/21/92 

FDC  2/7600/MFD/  Fl/P  Mansfield 
Lahm  Muni,  Mansfield,  OH.  ILS  RWY 
32  AMDT  15.. .delete  note...when  using 
Cleveland.. .thni...table  does  not  apply. 
Add  note...  When  using  Cleveland 
Hopkins  altimeter  setting...  1.  For 
inoperative  MALSR  increase  all  S-ILS 
32  visibilities  1/2  mile.  2.  inoperative 
table  does  not  apply  to  S-LOC  32  CATS 
A/B.  This  isJJJSpRWY  32  AMDT  15A. 

Mansfieid 

Mansfield  Lahm  \luni 
Ohio  ^ 

NDB  RWY  32  AMDT  11... 
Effective:  12/21/92 

FDC  2/7601/MFD/  Fl/P  Mansfield 
Lahm  Muni,  Mansfield,  OH.  NDB  RWY 
32  AMDT  11. ..delete  note...CAT  B  2-32 
visibility.. .thru. ..altimeter  setting 
miniroums.  Add  note...  For  inoperative 
MALSR  increase  CAT  B  S-32  visibility 
1/2  mile  when  using  Cleveland  Hopkins 
altimeter  setting.  This  is  NDB  RWY  32 
AMDT  lliy. 

Tillamook  \  .      1.  • ' 

Tillamook 
Oregon 

NDB-AAMDTl... 
Effective:  12/18/92 

FDC  2/7572/S47/ Fl/P  Tillamook. 
Tillamook,  OR.  NDB-A  AMDT  1... 


correct  CRS  and  DSTC  {LYNSY  TO 
TKW  NDB)  to  118.00/5.80.  Remove  light 
note.  ALTN  MINS  NA.  This  becomes 
NDB-A  AMDT  lA. 

Block  Island 

Block  Island  State 
Rhode  Island 
VOR  RWY  28  AMDT  3... 
Effective:  12/22/92 

FDC  2/7619/BID/  Fl/P  Block  Island 
State,  Block  Island.  RI.  VOR  RWY  28 
AMDT  3. ..Change  minimum  altitude  at 
SEY  VOR/DME  4  DME  firom  720  to  580. 
This  is  VOR  RWY  28  AMDT  3A. 

Austin 

Robert  Mueller  Muni 

Texas 

ILS  RWY  31L  AMDT  32... 

Effective:  12/23/92 

FDC  2/7641/AUS/  H/P  Robert 
Mueller  Muni.  Austin,  TX.  ILS  RWY 
31L  AMDT  32...Increase  sidestep  RWY 
31R  CAT  C  VIS  TO  V/i  miles.  This  is 
ILS  RWY  31L  AMDT  32A. 

Parkersburg 

Wood  County-Gill  Robb  Wilson  Field 

West  Virginia 

ILS  RWY  3  AMDT  10... 

Effective:  12/22/92 

FDC  2/7623/PKB/  FI/P  Wood  County- 
Gill  Robb  Wilson  Field,  Parkersburg, 
WV.  ILS  RWY  3  AMDT  10...Delete  GS 
unusable  below  940'.  This  becomes  ILS 
RWY  3  AMDT  lOA. 

IFR  Doc.  93-1161  Filed  1-15-93;  8:45  ami 
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14  CFR  Part  97 

[Docket  No.  27102;  AmdL  Na  1526] 

Standard  Instrument  Approach: 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Adminis^ition  (FAA),  DOT. 
ACTION:  final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 


DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference— approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980.  and  reapproved 
as  of  January  1. 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA  Headquarters 
Building,  800  Independence  Avenue. 
SW..  Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SLAP. 

For  Purchase — 
Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters.  Building, 
800  Independence  Avenue,  SW.. 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office. 
Washington.  DC  20402. 
FOR  FlfflTHER  wrORMATION  CONTACT:  Paul 
J.  Best.  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division.  Flight  Standards  Service, 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
*  267-8277. 
SUPPI.EMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
a|tablishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procediues  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C  552(a),  1  CFR  part  51.  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 

4.  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
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depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  writh 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  proced'ire 
identification  and  the  amendment 
number. 

This  amendment  to  part  97  is  effiective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts,  llie  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SLAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Inurnment  Approach 
Procedure' (TERPs).  In  developing  these 
SIAPs.  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
ck^  and  immediate  relationship 
-^tween  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  ander  Executive  Oder  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticif>ated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Sub)ects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
(ncorporatioi  by  reference.  Navigation 


(Air).  Standard  instrument  approedies. 
Weather. 

Issued  in  Washington,  DC,  on  January  1. 
1993. 

Thomas  C  Accardi, 
Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  u.t.c.  on 
the  dates  specified,  as  folloWs: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348, 
1354(a),  1421  and  1510;  49  UrS.C.  106(g) 
(Revised  Pub.  L.  97-449,  JanWy  12. 
1983);  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

f§  97.23, 97.25, 97.27,  97.29, 97.31,  97.33, 
97.35    [Amwided] 

By  amending:  §97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOG,  LOC/DME, 
LDA,  LDA/DME,  SDF.  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME.  ISMLS.  MLS.  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SLAPs,  identified  as  follows: 

"'Effective  April  1. 1993 

Paso  Robles.  CA.  Paso  Robles  Muni,  VOR/ 
DME  RWY  19.  Amdt.  3 

'"Effective  March  4,  1993 
Seattle,  WA.  Boeing  Field/King  County  Intl. 
ILS  RWY  13R.  Amdt. 

•  •  'Effective  February  4. 1 993 

Salisbury.  MD,  Salisbury-Wicomico  County 

Regional.  ILS  RWY  32.  AmdL  r 
Roxboro,  NC,  Person  County,  LOC  RWY  6, 
'     Amdt  2 
Harrisbuig,  PA.  Harrisburg  Intl,  VOR  RWY 

31.  Grig. 
Lebanon.  TN,  Lebanon  Muni,  VOR/DME-A. 

Amdt.  8 
Ubanon.  TN.  Lebanon  Muni,  NDB  RWY  18. 

Amdt.  3 
Dallas.  TX.  Addison,  LOC  RWY  33,  Amdt.  2 
Dallas,  TX  Addison,  NDB  RWY  15.  Amdt  4 
Dallas,  TX,  Addison.  ILS  RWY  15.  Amdt  8 
Dallas.  TX.  Addison.  VOR/DME  RNAV  RWY 

33,  Orig. 
Charleston,  WV,  Yeager,  VOR-A,  Amdt  12 
Charleston,  WV.  Yeager.  VOR/DME  RNAV 

RWY  15,  Amdt.  2 
Charleston.  WV.  Yeager.  VOR/DME  RNAV 

RWY  33,  Amdt.  2 
Huntington,  WV,  Tri-Stalo/Milton  }.  Ferguson 

Fid.  NDB  RWY  12,  Amdt.  17 


Huntington,  WV,  Tri-State/Milton  J.  Ferguson 

Fid,  ILS  RWY  12.  Amdt  10 
Huntington,  WV,  Tri-State/Mllton  J.  Ferguson 

Fid,  ILS  RWY  30,  Amdt.  4 
Huntington.  WV.  Tri-State/Milton  J.  Ferguson 

Fid,  RADAR-1,  Amdt  5. 

IFR  Doc.  93-1162  Filed  1-15-93;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND       • 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  416 
[Regulation*  No.  16] 
RIND960-AC95 

Supplemental  Security  Income  for  the 
Aged,  Blind,  and  Disabled;  Ellgibiiny 
for  Benefits  for  Children  of  Armed 
Forces  Personnel  StMioned  Overseas 

AGENCY:  Social  Security  Administration, 

HHS. 

ACnON:  Final  rule.     ■ 

SUtlMARY:  This  final  rule  reflects  the 
provisions  of  section  8009  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1989,  Public  Law  (Pub.  L.)  101-239. 
which  amended  sections  1611(f)  and 
1614(a)(1)(B)  of  the  Social  Security  Act 
(the  AgQ^  These  provisions  provide  that 
certaiKcnildren  of  armed  forces 
personnel  living  overseas  may  continue 
to  be  eligible  for  supplemental  security 
income  (SSI)  benefits  while  living 
outside  the  United  States.  These 
provisions  are  effective  with  respect  to 
benefits  for  months  after  March  1990. 
EFFECTIVE  DATES:  Th»  rule  is  effective 
on  January  19. 1993. 
FOR  FUtmtER  INFORMATION  CONTACT: 
Henry  D.  Lemer.  Legal  Assistant,  Office 
«  Regulations,  Social  Security 
Administration,  6401  Security  Blvd., 
Baltimore,  MD  21235,  (410)  965-1762. 
SUPPLEMENTARY  INFORMATtON: 

This  regulation  reflects  the  provisions 
of  section  8009  of  the  Omnibus  Budget 
Reconciliation  Act  of  1989,  Public  Law 
101-239,  which  amended  section 
1614(a)(1)(B)  of  the  Act.  As  amended, 
section  1614(a)(1)(B)  provides  that  SSI 
eligibility  may  continue  for  a  child 
living  outside  the  United  States  with  a 
parent  if  that  parent  is  a  member  of  the 
armed  forces  of  the  United  States  who 
is  assigned  tp  permanent  duty  ashore 
outside  the  United  States,  the  District  of 
Columbia,  Puerto  Rico,  and  the 
territories  and  possessions  of  the  United 
States,  if  the  child  is  a  United  States 
citizen  and  was  eligible  for  SSI  for  the 
month  before  the  month  the  parent 
reported  for  overseas  duty.  This 
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provision  applies  to  SSI  benefits  that 
may  be  paid  for  months  after  March 
1990. 

Additionally,  section  8009  of  Public 
Law  101-239  amended  section  1611(f) 
of  the  Act  to  provide  that  a  child  as 
described  in  section  1614(a}(l)(B)(ii) 
need  not  be  present  in  the  United  States 
to  remain  eligible  for  payment. 

Sorce  sections  of  the  regulations  that 
deal  with  section  8009  are  being 
amended  in  a  separate  submittal  dealing 
with  suspension  and  termination  events 
a^ecting  eligibility  under  the  SSI 
program.  Final  rules  providing  that  a 
child  as  described  in  section 
1614(a)(l)(B)(ii)  quahfies  for  an 
exception  to  the  rules  of  ineligibility  for 
SSI  and  suspension  of  benefits  resulting 
from  being  outside  the  United  States 
will  be  set  out  at  §§  416.214  and 
416.1344(a)  and  published  shortly. 

We  now  are  revising  §  416.202  of  the 
regulations  to  reflect  that  a  child  as 
described  in  section  1614(a)(l)(6)(ii)  of 
the  Act  may  live  outside  the  United 
States  and  continue  to  be  eUgible  for  SSI 
benefits.  In  addition,  we  are  adding 
§  416.215  to  reflect  that  eligibility  for 
SSI  benefits  may  continue  for  months 
after  March  1990  for  a  child  living 
outside  the  United  States,  the  District  of 
Columbia,  Puerto  Rico,  and  the 
territories  and  possessions  of  the  United 
States  when  the  child: 

•  Is  a  citizen  of  the  United  States; 

•  Is  living  with  a  parent  who  is  a 
member  of  the  armed  forces  of  the 
United  States  assigned  to  permanent 
duty  ashore  outside  the  United  States, 
the  District  of  Columbia,  Puerto  Rico, 
and  the  territories  and  possessions  of 
the  United  States;  and 

•  Was  eligible  for  an  SSI  benefit 
(including  any  federally  administered 
State  supplementary  payment)  for  the 
month  before  the  parent  reported  for 
such  duty. 

Public  Commented 

These  rules  were  published  as  a 
notice  of  proposed  rulemaking  (NPRM) 
at  56  FR  58198  on  November  18, 1991. 
We  received  one  letter  commenting  on 
the  proposed  rules. 

Conunent:  The  comroenter  expresses 
concern  that  the  new  subparagraph  at 
§  416.215(a)(2),  which  states  that  a  child 
of  Armed  Forces  persoiuiel  living 
overseas  may  continue  to  be  eligible  for 
SSl  if  he  or  she  is  a  citizen  of  the  United 
States,  appears  to  limit  ehgibiUty  to 
citizens  of  the  United  States.  The 
commenter's  position  is  that  Congress 
did  not  intend  to  so  restrict  ehgibifity, 
and  the  commenter  suggests  that  this 
section  also  refer  to  nationals  of  the 
United  States,  aliens  lawfully  admitted 
for  permanent  residence  in  the  United 


States,  and  aliens  with  permanent 
residence  in  the  United  States  under 
color  of  law. 

Response:  The  commenter  is  correct  ^^ 
that  new  §  416.215(a)(2)  limits  ^ 

continued  SSI  eligibiUty  to  children  -. 
overseas  who  are  citizens  of  the  United 
States.  This  hmitation  is  required 
because  the  Act  clearly  provides  at 
section  1614(a)(1)(B)  that  only  an 
individual  who  (i)  "is  a  resident  of  the 
United  States  •  •  •."or(ii)  "isa  child 
who  is  a  citizen  of  the  United  States, 
who  is  hving  with  a  parent  of  the  child 
who  is  a  member  of  the  Armed  Forces 
of  the  United  States  assigned  to  a 
permanent  duty  ashore  outside  the 
United  States  *  •  •"  c^  be  eligible  for 
SSI  benefits.  Therefore,  we  are  rejecting 
the  change  suggested. 

We  are  adopting  this  rule  as  proposed. 
Regulatory  Procedures 
£xecutjve  Order  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Execut 
Order  12291  since  the  costs  are 
expected  to  be  less  than  $100  million, 
and  the  threshold  criteria  for  a  major 
rule  are  not  otherwise  met.  Therefore,  a 
regulatory  impact  analysis  is  not 
required. 

Paperwork  Reduction  Act  of  1980 

This  regulation  imposes  no  new 
reporting  or  recordkeeping  requirements 
subject  to  Office  of  Management  and 
Budget  clearance. 

Regulatory  Flexibility  Act 

We  certify  that  this  regulation,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it 
affects  only  individuals.  Therefore,  a 
regulatory  flexibility  analysis  as 
provided  in  Public  Law  96-354,  the 
Regulatory  Flexibihty  Act,  is  not 
required. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.807,  Supplemental  Security 
Income  Program) 

List  of  Subjects  in  20  CFR  Part  416 

Administrative  practice  and 
procedure,  Aged,  Blind,  Disabihty 
benefits.  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income  (SSI). 


Dated:  September  15, 1992. 
Gwandelyii  S.  Kiag. 
Commissioner  of  Social  Sacurity. 

Approved:  Octot>er  29, 1992. 
Louia  W.  SalliTUi, 
Secretary  of  Health  and  Human  Services. 

Part  416  of  chapter  in  of  title  20  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  The  authority  citation  for  subpart  B 
of  part  416  continues  to  read  as  follows: 

^^^.Atithority:  Sees.  1102. 1110(b),  1602, 1611, 
'  1614, 1615(c),  1619(a).  1631,  and  1634  of  the 
Social  Security  Act;  42  U.S.C  1302_4310(b). 
1381a,  1382, 1382c  1382d(^JM6h{a),  1383, 
and  1383c;  tecs.  211  and/f^mPub.  L  93- 
66, 87  Stat.  154  and  155:«ec  502(a)  of  Pub. 
L  94-241, 90  Stat.  268;  sec  2  of  Pub.  L  99- 
643, 100  Stat.  3574. 

2.  Section  416.202  is  amended  bv 
revising  paragraph  (b)  to  read  as  follows: 

1416.202    WIto  may  9*1  SSI  bw>«ms. 

•  •        •        •        • 

(b)  You  are  a  resident  of  the  United  '^ 
States  (§416.1603),  and— 

(1 )  A  citizen  or  a  national  of  the 
United  States  (§  416.1610): 

(2)  An  alien  lawfully  admitted  for 
permanent  residence  in  the  United 
States  (§416.1615); 

(3)  An  alien  permanently  residing  in 
the  United  States  under  color  of  law 
(§416.1618);  or 

(4)  A  child  of  armed  forces  persoimel 
Uving  overseas  as  described  in 
§416.215. 

•  •        •        •        • 

3.  Section  416.215  is  added  to  read  as 
follows: 

I416.21S    YouareschMofannedforoM 
paraonnai  living  ovraaaa. 

(a)  General  rule.  After  March  31, 1990. 
you  may  be  ^gible  for  continuation  of 
SSI  benefits  if  you  live  overseas  and  if— 

(1)  You  are  a  child  as  described  in 
§416.1856; 

(2)  You  are  a  citizen  of  the  United 
States; 

(3)  You  are  living  with  a  parent  as 
described  in  §  416.1881  who  is  a 
member  of  the  armed  forces  of  the 
United  States  assigned  to  permanent 
duty  ashore  outside  the  United  States, 
the  District  of  Columbia,  Puerto  Rico, 
and  the  territories  and  possessions  of 
the  United  States;  and 

(4)  You  are  eligible  for  an  SSI  benefit 
(including  any  federally  administered 
State  supplementary  payment)  for  the 
month  before  your  parent  reported  for 
such  duty. 

(b)  Living  with.  You  are  considered  to 
be  hving  with  your  parent  who  is  a 
member  of  the  armed  forces  if — 

(1)  You  physically  hve  with  the 
parent  who  is  a  member  of  the  armed 
forces  overseas;  or 
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(2)  You  are  living  in  the  same 
household  as  the  militaiy  parent  but 
your  presence  overseas  is  due  to  his  or 
her  permanent  duty  assignment. 

IFR  Doc.  93-1101  Filed  1-15-93;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

28CFRPart26 

[AG  Ontor  No.  1655-ft3] 

Imptementation  of  Death  Santencaa  In 
Faderal  Cases 

agency:  Department  of  Justice. 
action:  Final  rule. 


SUtlMARY:  On  November  30, 1992  the 
Justice  Department  published  a 
proposed  rule  establishing  procedures 
for  executing  death  sentences  in  federal 
civilian  cases.  (57  FR  56536.)  The 
Department  has  carefully  reviewed  the 
public  comments  received  concerning 
the  proposed  rule.  As  a  result  of  the 
review,  the  Department  is  eliminating 
the  requirement  in  the  proposed  rule 
that  a  physician  be  present  at  the 
execution  and  the  provision  that  a 
physician  may  be  called  upon  to 
examine  the  body  of  the  prisoner  to 
determine  death.  A  provision  has  been 
added  to  the  final  rule  making  clear  that 
medical  professionals  may  decline  to 
participate  in  the  execution  for  reasons 
of  medical  ethics.  Finally,  a  minor 
change  has  been  made  to  charge  the 
Director  of  the  Federal  Bureau  of 
Prisons  with  establishing  procedures  for 
disposing  of  the  prisoner's  remains. 
EFFECTIVE  DATE:  This  rule  is  effective 
February  18, 1993. 
FOR  FURTHER  MFORMATKM  CONTACT 
Roy  M.  Nanovic,  OfBce  of  General 
Counsel,  Federal  Bureau  of  Prisons,  320 
First  Street,  f^W.,  room  754, 
Washington,  DC  20534.  (202)  307-3062. 
8UPPI.EMENTARY  INFORMATION:  The 
twenty-three  comments  received 
concerning  the  proposed  rule  came  from 
medical  associations  and  physicians, 
criminal  defense  attorneys,  advocates 
for  prisoners'  rights  and  the  media,  and 
from  private  citizens.  All  of  the 
comments  suggested  changes  to  the 
proposed  rule  and  several  urged  its 
retraction.  The  Department  carefully 
reviewed  and  considered  all  of  the 
comments  before  preparing  this  final 
rule. 

Participation  by  Physicians 

Nearly  half  the  comments  on  the 
proposed  rule  came  from  medical 
associations  and  physicians  ob)ecting  to 
the  provisions  that  a  physician  be 


present  at  the  execution,  §  26.4(c)(1). 
and  that  a  phjcsieicn  or  other  qualified 
personnel  determine  that  the  prisoner 
has  died,  §  26.4(g).  The  longest 
submissions  were  from  the  American 
Medical  Association  (AMA)  and  the 
American  College  of  Physicians.  These 
two  associations  agreed  with  most  other 
physicians  and  medical  associations 
commenting  on  the  rule  that  medical 
ethics  prohibit  physicians  from 
pronouncing  the  death  of  a  prisoner.  . 
The  two  associations  and  other 
commentare  also  stated  that  medical 
ethics  prohibit  physicians  from  even 
attending  an  execution  in  a  professional 
capacity.  Some  commenters  suggested 
revising  the  proposed  rule  to  permit 
federal  employees  to  decline  to 
participate  in  executions  not  only  on 
religious  and  moral  grounds,  as 
presently  expressly  provided,  but  also 
for  reasons  of  medical  ethics.  Three 
commenters  recommended  expressly 
forbidding  physician  participation. 
The  commenters'  accounts  of  the 
precise  dictates  of  medical  ethics  varied, 
and  the  AMA  noted  that  within  that 
single  organization  physicians'  role  in 
executions  has  been  the  subject  of 
"evolving  AMA  poUcy  for  more  than  a 
decade."  As  recently  as  1980  the  AMA 
stated  that  a  "physician  may  make  a 
determination  or  certification  of  death 
*  •  •,"  Current  Opinion  2.06  of  the 
Council  on  Ethical  and  Judicial  Affairs 
(emphasis  added).  It  should  be  noted 
that  the  pronouncements  of  the  AMA 
and  other  associations  do  not 
themselves  bind  physicians,  but  do 
influence  the  ethical  rules  applied  by 
state  medical  societies  and  boards. 

The  Department  wishes  to  ensure 
orderly,  professional  executions  that 
conform  with  established  medical 
ethics.  Again,  as  recounted  by  the  AMA. 
that  organization  and  others  recently 
have  made  aggressive  changes  in  their 
positions  on  the  ethics  of  physicians' 
participation  in  the  death  penalty. 
Ultimately  the  Department  may 
determine  that  a  responsibly-conducted 
execution  cannot  conform  with  all  of 
the  medical  associations'  statements  on 
medical  ipthics.  For  instance,  the 
position  Mopted  by  the  College  of 
Physicians,  and  under  review  by  the 
AMA,  that  medical  ethics  prohibit 
physicians  from  "providing  psychiatric 
information  to  certify  competence  to  be 
executed"  threatens  to  eliminate  what 
the  Supreme  Court  has  essentially 
determined  to  be  a  constitutionally- 
required  predicate  to  executions.  Nor-is 
it  clear  that  such  a  prohibition — or 
indeed,  the  prohibitions  on  physician 
presence  or  pronouncement  of  death  at 
executions — follows,  as  the  AMA  and 
College  contend,  from  the  Hippocratlc 


injimcticHi  to  "do  no  harm."  It  is 
noteworthy,  finally,  that  most  state 
death  penalty  procedures  entail  more 
physician  involvement  than  desired  by 
the  AMA  and  College  of  Physicians. 

Nonetheless,  it  cannot  be  said  at  this 
point  that  the  statements  of  medical 
ethics  o^red  by  the  associations  and 
physicians  who  commented  on  the 
proposed  rule  necessarily  conflict  with 
orderly,  professional  executions. 
Perhaps,  when  it  has  developed  detailed 
procedures  for  lethal  injection,  or  has 
experience  administering  the  injections, 
the  Department  will  conclude  that  a 
physician  need  not  be  present.  The 
proposed  rule  contemplated  that  the 
Bureau  of  Prisons  might  wish  to  select 
someone  other  than  a  doctor — a  coroner, 
for  instance — to  pronounce  death;  here, 
too,  there  is  no  reason  to  insist  in  the 
rule  itself  that  death  might  be 
pronounced  by  a  physician. 

The  rule  has  therefore  been  revised  to 
eliminate  the  requirement  of  a 
physician's  presence,  and  to  riiikinate 
the  reference  to  a  physician  determining 
death.  Because  the  Eiiapartment  may 
conclude  that  a  physician's  presence  is 
necessary  to  a  responsible  execution, 
physician  participation  will  not  be 
barred.  However,  §  26.5  has  been 
revised  to  make  clear  that  medical 
professionals  may  decline  to  participate 
in  executions  on  the  basis  of  medical 
ethics. 

Need  and  Authority  for  Regulaticms 

Several  commenters  urged  retracting 
the  proposed  rule  in  its  entirety.  Two 
commenters  developed  this  point  at 
length.  U.S.  Representative  Don  ;  ^•v.    | 

Edwards,  Chairman  of  the  ''I 

Subconmilttee  on  Qvil  and 
Constitutional  Rights  of  the  U.S.  House     / 
of  Representatives,  wrote  that  the  rule  ^ 
was  not  currently  necessary  and  that 
only  Congress  could  establish  such 
procedures.  These  points  and  many 
othera  were  made  in  a  submission  by 
Mr.  Paul  Dodyk  of  the  law  firm  Cravath, 
Swaine  &  Moore.  Mr.  Dodyk  stated  that 
he  commented  on  behalf  of  numerous 
criminal  defense  associations.  Though 
not  stated  in  his  submission,  Mr.  Dodyk 
is  adverse  to  the  United  States  as 
coimsel  of  record  for  the  only  prisoner 
ciurently  imder  federal  sentence  of 
death,  the  convicted  drug  dealer  and 
miirderer  David  Ronald  Chandler. 
United  States  v.  Chandler.  Nos.  91-7466 
k  91-7577  (11th  Cat.  appeal  filed  May 
24,  1991). 

Representative  Edwards  and  Mr. 
Dodyk  stated  that  the  proposed  rule  is 
not  needed  because  there  are  currently 
few  cases  in  which  the  death  penalty 
has  been  imposed  or  is  being  sought. 
Thi?  is  an  odd  assertion  on  its  face; 
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given  the  existenoe  of  valid  capital 
statutes,  the  responsible  thing  to  do  is 
to  establish  the  procedures  needed  to 
implement  them.  The  assertion  is 
particularly  odd  coming  from  Mr. 
Dodyk,  who  currently  is  arguing  in  the 
Eleventh  Circmt  that  his  client  Chandler 
may  not  be  executed  under  procedures 
established  after  the  acts  for  which  he 
is  sentenced  to  death.  In  other  words, 
while  suggesting  to  the  Department  that 
no  rule  be  promulgated  imtil  after  many 
prisoners  are  sentenced  to  death, 
Chandler's  attorney  is  simultaneously 
contending  in  federal  appellate  court 
that  procedures  must  be  in  pjace  before 
sentencing. 

It  is  indisputable  that  1986 
amendments  to  21  U.S.C  848,  providing 
the  death  penalty  in  certain  drug  cases, 
have  increased  the  number  of  federal 
capital  cases.  Moreover,  contrary  to  the 
assertions  of  both  commenters,  the 
current  position  of  the  Department  of 
Justice  is  that  the  capital  sentencing 
provisions  of  18  U.S.C.  1111(b)  may 
constitutionally  be  employed  in  certain 
circumstances.  As  pointed  out  by  Rep. 
Edwards  and  Mr.  Dodyk,  Department 
officials  previously  have  stated 
otherwise.  But  the  Department  has 
revisited  the  issue  since  first  exiipiining 
it  and  has  concluded  in  light  of  recent 
Supreme  Court  decisions  such  as 
Lowenfieldv.  Phelps,  484  U.S.  231 
(1988),  that  sentencing  procedures  such 
as  at  section  1111(b)  may 
constitutionally  be  employed  in 
conjunction  with  crimes  statutorily- 
defined  to  include  aggravating  factors. 
The  Department  has  so  argued  in  several 
cases.  Finally,  that  the  Department 
sought  to  estabUsh  death"  penalty 
procedures  by  legislation  does  not,  as 
Rep.  Edwards  and  Mr.  Dodyk  suggested, 
preclude  establishing  the  procedures  by 
other  means. 

Representative  Edwards  and  Mr. 
Eknlyk  offered  two  reasons  why  the 
Department  was  powerless  to 
promulgate  the  proposed  regulations; 
Congress's  repeal  of  the  death  penalty 
procedures  previously  codified  at  18 
U.S.C.  3566  specifically  bars 
establishing  procedures  by  regulation; 
and  the  proposed  regulations  exceed  the 
Department's  authority. 

IT  law  in  a  particular  field  may  be 
created  either  by  legislation  or  agency 
rule,  Congress's  repeal  of  a  statute 
establishing  the  law  does  not,  by  force 
of  law,  prohibit  the  agency  from  issuing 
a  rule  that  establishes  a  similar  law  in 
the  same  field.  One  might  contend  that 
such  an  act  implies  Congress's  will  that 
no  such  rule  exist.  But  the  Department 
is  unaware  of  any  legislative  history  to 
this  effect  (Section  3566  was  repealed 
in  the  1984  Sentencing  Reform  Act's 


massive  overhaul  of  the  criminal  code.) 
And  any  such  implication  arising  from 
section  3566'8  repeal  is  outweighed  by 
the  implication  arising  fixnn  the  many 
existing  federal  capital  statutes,  enacted 
both  before  and  after  section  3566's 
repeal,  that  Congress  does  indeed  want 
the  death  penalty  implemented. 
Reasonable  explanations  exist  for  repeal 
of  section  3566  by  a  Congress  that  still 
wanted  the  death  penalty  implemented: 
Perhaps,  for  instance,  Congress  no 
longer  wanted  the  federal  method  of 
execution  dependent  on  procedures  in 
the  states,  some  of  which  were 
increasingly  under  constitutional 
challenge.  On  the  other  hand,  to 
contend  that  Congress  has  decreed  that 
the  sentence  of  death  ought  to  be 
imposed  for  certain  crimes,  but  also 
decreed  that  the  sentence  not  be 
implemented,  is  to  attribute  to  Congress 
irrational  conduct 

Mr.  Dodyk  argued  that  regardless  of 
section  3566's  repeal,  the  Executive 
Branch  lacks  the  authority  to  establish 
the  time,  place,  and  method  of 
executions.  He  relied  principally  on  the 
rule  enunciated  in  Chevron  U.SA.  Inc. 
V.  Natural  Resources  Defense  Council. 
Inc..  467  U.S.  837  (1984),  and  on  the 
non-delegation  doctrine  and  other 
theories  implicating  the  executive 
power. 

Chevron  is  inapposite.  That  case 
concerns  the  courts'  and  executive 
agencies'  relative  authorities  to  interpret 
certain  statutory  language.  If  Qievron 
may  be  said  to  speak  at  all  to  the 
Executive  Brancn's  authority  to 
implement  the  laws,  it  does  so  only 
insofar  as  the  issue  is  whether  the 
Executive  Branch  has  adopted  a 
permissible  construction  of  particular 
statutory  language. 

As  for  the  justice  Department's 
"delegated  authority,"  the  Department 
does  not  need  explicit  authority  to  issue 
regulations  establishing  death  penalty 
procedures.  The  Department  is 
authorized  to  rely  on  the  authority  of 
the  fiederal  courts,  acting  pursuant  to  the 
All  Writs  Act.  28  U.S.C.  1651(a).  to 
order  that  their  sentences  be 
implemented.  TTius,  §  26.2  directs  the 
govemments's  attorney  in  a  capital  case 
to  file  with  the  court  a  proposed 
Judgriient  and  Order  consistent  with  the 
regulations.  Officers  and  employees  of 
the  Department  have  the  duty  and 
authority  to  comply  with  such  orders 
pursuant  to  the  statutory  instruction  to 
the  United  States  Marshals  Service  to 
"obey,  execute,  and  enforce  all  orders  of 
United  States  District  Courts,"  28  U.S.C. 
566(a).  and  to  call  upon  such  entities  as 
the  Bureau  of  Prisons  for  "all  necessary 
assistance  to  execute  its  duties,"  28 
U.S.C.  566(c).  The  authority  and  duty  of 


the  Marshals  Service  to  execute  court 
orders  includes  the  authority  to  specify 
procedures  for  execution  consistent 
with  the  coxirt  order.  Finally,  5  U.S.C. 
301  empowers  the  Attorney  General  to 
promulgate  regulations  channeling  the 
discretion  of  the  officers  acting  Under 
his  direction. 

Mr.  Dodyk  contended  that  "the 
Executive  and  the  United  States  courts 
have  repeatedly  taken  the  position  that 
the  time,  place,  and  method  of 
executions  are  matters  within  the 
authority  of  the  Congress."  This 
statement  again  betrays  the  mistaken 
premise  that  once  Congress  exercises 
authority  over  a  matter  that  matter  falls 
within  Congress'  exclusive  authority. 
The  statement  is  also  wrong  as  a  fectual 
account  in  all  three  respects.  The  time 
and  place  of  executions  have  to  the 
Department's  knowledge  never  been 
fixed  by  Congress.  The  place  of 
execution  was  generally  left  by  Congress 
and  the  courts  to  the  discretion  of  the 
Marshal.  For  47  years,  until  repeal  of  18 
U.S.C.  3566,  Congress  allowed  the 
method  of  execution  to  turn  on  the 
method  used  in  the  state  in  which  the 
prisoner  was  sentenced.  When  the 
district  court  rebuffedJtIhandler's 
argument  that  a  death  sentence  could 
not  be  imposed  in  the  absence  of 
established  procedures,  and  commented 
in  dicta  that  assuredly.  "Congress" 
would  have  to  establish  procedures 
before  Chandler's  execution,  it  hardly 
can  be  taken  to  have  determined  that  the 
Executive  Brandi  lacked  authority  to  do 
the  same.  United  States  v.  Chandler,  No. 
CR9(>-H-266-E,  Order  of  May  30. 1991 
at  4. 

It  is  true  that  federal  practice  for  some 
time  was  for  the  court  to  fix  the  date  of 
execution.  But  Mr.  Dodyk  offered  no 
reason  why  this  procedure  is  the  only 
one  permissible  under  the  Constitution. 
In  some  states  the  governor  issues  the 
warrant.  See  for  example  Fla.  Slat.  Ann. 
§922.09  (1985):  and  Pa.  Stat  Ann.  title 
61  Sec.  2123  (1992  Supp.).  The  1855 
opinion  of  the  Attorney  General  cited  in 
Mr.  Dodyk's  comments  does  not,  as  the 
comments  stated,  show  that  "from  the 
earliest  days  of  the  Republic,  execution 
dates  have  been  »et  by  the  sentencing 
court."  The  opinion  shows  the  opposite, 
describing  a  "contrariety"  of  practice  in 
which  sometimes  it  was  the  president 
who  fixed  the  date  of  execution.  7  Op. 
Atfy  Gen.  561,  562  (1855).  And  indeed, 
in  an»1818  opinion.  Attorney  General 
Wirt  reported  that  judges  sitting  in 
circuit  in  Baltimore  had  determined  that 
courts  had  no  authority  to  fix  the  day  of 
execution;  they  believed  a  warrant  from 
the  President  was  required.  The 
Attorney  General  resolved  that  the 
President  would  "issue  warrants  for 
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execution  in  all  cases  where  (Ley  are 
made  necessary  by  the  practiCT  of  the 
States  in  which  the  sentence  is  passed." 
1  Op.  Att'y  Gen.  228  (1818).  Finally,  far 
firom  contemplating  the  unilateral 
exercise  of  executive  authority 
described  by  Mr.  Dodyk's  comments, 
the  proposed  rule  directs  government 
attorneys  to  seek  a  court  order  directing 
that  execution  be  by  lethal  injection, 
and  at  a  date  and  place  determined  by 
the  Department  of  Justice.  §  26.2. 
Indeed,  the  very  provision  the 
comments  find  an  "invasion"  of  the 
prerogatives  of  the  federal  judiciary 
begin  with  the  qualif>-ing  language. 
"Ebtcept  to  the  extent  a  court  orders 
otherwise*  "  *"§  26.3(a)(1).  Section 
26.4  also  begins  with  that  qualifier. 
The  rale  will  not  be  retracted. 

Method  of  Execution 

Only  two  commenters  directly 
objected  to  lethal  injection  as  the 
method  of  execution.  One  observed  that 
finding  a  vein  in  which  to  inject  the 
lethal  agent  is  difficult  when  the 
piisoner  has  a  history  of  heavy  drug  use. 
Another  commenter  raised  similar 
technical  concerns.  The  Department  is 
aware  of  the  problem,  but  is  confident 
it  can  be  overcome.  In  developing  the 
precise  procedures  for  administering 
lethal  injections,  the  Bureau  of  Prisons 
and  Marshals  Service  will  consider  such 
technical  concerns.  The  second 
commenter  opposing  lethal  injection 
charged  that  it  is  too  painful  a  method. 
The  Department  disagrees,  and  rvatads 
lethal  injection  as  less  problem  a  ^Fthan 
the  alternatives.  Other  commenters 
expressed  concern  that  lethal  injection 
might  necessitate  physician 
participation,  a  point  discussed  above. 
In  the  final  rule,  the  method  of 
execution  is  unchanged. 

Role  of  Director  of  Bureau  of  Prisona  in 
Setting  Execution  Date 

Several  commenters  objected  that  the 
proposed  rule  charged  the  Director  of 
the  Bureau  of  Prisons  (BOP)  with  setting 
the  date  of  the  prisoner's  execution. 
Four  suggested  that  the  Ehrector  might 
be  swayed  by  political  pressure, 
personal  bias,  or  her  sense  of  being  an 
"adversary"  of  the  prisoner. 

The  Director  of  the  BOP  traditionally 
is  drawn  from  the  ranks  of  career 
correctional  officers  rather  than 
"political"  appointees,  and 
consequently  may  fairly  be  said  to  be 
less  subject  to  political  pressiues  than 
the  elected  state  court  judges  and 
governors  who  set  execution  dates.  The 
Director  already  possesses  ultimate 
authority  over  many  aspects  of  federal 
prisoners'  lives,  and  the  Bureau  has  an 
exemplary  record  of  allowing  only 


professional  considerations  to 
determine  its  treatment  of  prisoners. 

It  was  also  suggested  that  a  court 
might  be  better  suited  by  its  familiarity 
with  the  case  to  set  the  execution  date, 
and  that  the  Director's  institutional 
knowledge  might  impair  her  decision. 
But  the  knowledge  the  Director  will 
bring  to  the  decision — knowledge  of 
institutional  resources  and 
circumstances  that  might  interfere — 
makes  the  Director  better  suited  than  a 
judge  to  determine  the  execution  date. 
Having  the  Director  set  the  date  is  also 
a  more  efficient  procedure  than  repeated 
resort  to  the  courts. 

Two  commenters  suggested  that  the 
Director's  role  in  setting  execution  dates 
might  undermine  her  relations  with 
prisoners.  But  the  Director  is  an 
executive  based  in  Washington,  DC 
whose  job  does  not  entail  regular  direct 
interaction  with  prisoners. 

Finally,  Mr.  Dodyk's  submission 
objected  to  the  proposed  provisions  that 
an  execution  date  be  set  "no  sooner  than 
60  days  from  the  entry  of  the  judgment 
of  death,"  and  that  "(ilf  the  date 
designated  for  execution  passes  by 
reason  of  a  stay  of  execution,  then  a  new 
date  shall  be  designated  promptly  by  the 
Dir^or  of  the  Federal  Bureau  of 
Prisons  when  the  stay  is  lifted." 
§26.3(a)(l).  Mr.  Dodyk  argued  that  "the 
time  necessary  for  the  appeal  and 
consideration  of  a  sentence  of  death 
*  •  *  obviously  exceedlsj  60  days." 
This  criticism  overlooks  Federal  Rule  of 
Criminal  Procedure  38(a),  which 
provides  that  "a  sentence  of  death  shall 
be  stayed  if  an  appeal  is  taken  from  the 
conviction  or  sentence,"  and  Federal 
Rule  of  Appellate  Procedure  4(b). 
requiring  that  "in  a  criminal  case  the 
notice  of  appeal  by  a  defendant  shall  be 
filed  in  the  district  court  within  10  days 
after  entry  of  •  •  *  the  judgment  or 
order  appealed  from."  The  rules  will 
cooperate  to  ensure  that  a  defendant 
intending  to  appeal  will,  by  that  very 
act,  preserve  the  time  needed  to  prepare 
the  appeal.  Officers  and  employees  of 
the  Department  will,  of  course,  respect 
a  stay  imposed  by  Rule  38(a). 

As  for  the  requirement  that  the 
Director  appoint  a  new  execution  date 
"promptly"  upon  the  lifting  of  a  stay  of 
execution,  this  is  hardly,  as  Mr.  Dodyk 
suggested,  a  command  to  "permit  a 
defendant  to  be  executed  while  his  or 
her  *  *  *  certiorari  petition  is  pending 
before  the  co\u1s."  Finally,  the 
Department  doubts  Mr.  Dodyk's 
contention  that  vesting  determination  of 
the  execution  date  in  the  Director  rather 
than  the  courts  will  produce  a  "flood" 
of  "wasteful  and  repetitive"  litigation. 
Rather,  it  will  curb  needless  and  time- 


consuming  resort  to  the  courts.  The 
provision  is  unchanged. 

Communication  with  Courts 

The  staff  attorneys  for  the  United 
States  Court  ol  Appeals  for  the  Third 
Circuit  suggested  that  the  rule  require 
the  Director  of  BOP  to  "affirmatively 
contact  the  federal  courts  potentially 
involved  in  any  litigation  concerning  a 
scheduled  execution."  The  Department 
will  maintain  close  contact  with  the 
courts  during  emergency  capital 
litigation.  As  the  Department  gains 
practical  experience  %vith  these  new 
procedures,  it  will  consider  whether 
there  is  a  need  to  amend  the  rule  to 
require  such  coordination. 

Media  Access  to  the  Prisoner  and 
Execution 

Several  commenters  said  that  the 
proposed  rule  unnecessarily  or 
unconstitutionally  curtailed  the  media's 
ability  to  visit  the  prisoner  and 
document  the  execution.  In  separate 
parts,  the  proposed  rule  restricts  access 
to  the  prisoner  in  the  seven  days  prior 
to  the  execution,  and  access  to  the 
execution  itself  §§  26.4(b),  (c)(4). 

The  regulations  do  not  bar  media 
access  to  the  prisoner  in  the  week  before 
the  execution.  Rather,  they  expressly 
preserve  access  for  the  prisoner's  family, 
attorneys,  and  spiritual  advisers,  and 
condition  access  for  other  outsiders  on 
approval  by  the  Director  of  BOP  and  a 
request  by  the  prisoner.  In  upholding  a 
prison  regulation  that  expressly  barred 
"media  interviews  with  specific 
individual  inmates,"  the  Supreme  Court 
stated  that  "newsmen  have  no 
constitutional  right  of  access  to  prisons 
or  their  inmates  beyond  that  afforded 
the  generalipublic."  Pell  v.  Procunier, 
417  US.  817,  834  (1973).  The 
Department  has  been  cited  no  decision 
holding,  as  suggested  by  commenter 
Reporters  Committee  for  Freedom  of  the 
Press,  that  the  Constitution  requires 
governments  to  write^nf  o  law  the 
standards  that  vtrill  detCTmine  whether  a 
given  reporter  is  admitt« 

Similar  objections  wer 
proposed  provision  that ; 
10  representatives  of  the  [ 
by  the  Warden,  may  attend  the 
execution.  But  here,  too,  the 
Constitution  does  not  require,  as  the 
Reporters  Committee  suggested,  that  the 
government  write  into  law  how  prison 
authorities  will  fill  the  10  places 
allocated  to  representatives  of  the 
media.  As  for  the  concern  that 
"reporters  who  publish  critical  stories 
may  find  themselves  outside  the  prisons 
walls  when  (the  execution)  is  carried 
out" — such  a  tvun  of  events  is  at  this 
early  stage  entirely  conjectural.  Two 
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commentors  suggested  that  both  poliqr 
and  the  Constitution  dictated  that  the 
prisoner  ou^t  to  select  representatives 
of  the  press  present  at  the  execution.  As 
a  policy  matter,  the  Department  believes 
that  this  authority  should  lie  with  the 
government  rather  than  a  condemned 
criminaL  No  provision  of  the 
Constitution  requires  otherwise. 

Finally,  objections  were  raised  to  the 
proposed  rule's  provision  that  "no 
photographic  or  other  visual  or  audio 
recortUng  of  the  execution  shall  be 
permitted."  §  26.4(g).  The  ReptHlers 
Committee  and  a  staff  attorney  of  The 
National  Prison  Project  objected  on 
constitutiooial  grounds,  while  another 
commenter  suggested  that  national 
broadcast  of  executions  might  deter 
crime  or  inform  public  opinion  on  the 

death  penalty- 
Claims  of  First  Amendment  right  to 
broadcast  executions  have  twice  been 
denied  in  the  courts.  Garrett  v.  Estelle, 
556  F.2d  1274  (5th  Or.  1974);  and 
KC^.  Inc.  v.  Vasquez,  No.  C-90-1383 
RHS,  1991  US.  Dist  LEXIS  19791  (NJD. 
CaL,  June  13. 1991).  The  Department  is 
unaware  of  a  case  where  the  claim 
prevailed.  As  for  the  impact  nationwide 
transmission  might  have  on'uime  or 
public  opinion  of  the  death  penalty,  the 
Department  values  preserving  the  order, 
privacy,  and  solemnity  of  the 
proceeding  more  than  these  speculative 
effects.  The  provisions  are  unchanged. 

Access  of  Others  to  the  Primner  and 
Execution 


The  proposed  regulation  preserves 
access  to  the  prisonw  in  the  seven  days 
prior  to  execution  for  the  prisoner's 
"spiritual  ffdvisers,'/  "defense 
attorneys"  and  "members  of  his  family." 
§  26.4(b).  Several  commenters  addressed 
the  provisions.  One  described  its  terms 
as  "vague,"  "open-ended,"  and 
"confusi[ng|."  The  terms  desipating 
people  who  may  attend  the  execution 
("reUtivBS."  "citizens,"  and 
"representatives  of  the  press")  were  also 
said  to  need  explanation.  Clearer  terms 
would  be  difficult  to  identify  and  the 
original  terms  are  kept  in  the  final  rule. 
The  commenter  also  charged  that  these 
restrictions  are  "without  any  factual 
basis."  In  truth,  they  are  based  on  prior 
Depiartment  policy  and  practices  of  the 

states. 

Mr.  Dodyk  and  another  commenter 
noted  that  associates  other  than  family 
may  provide  valuable  consolation  to  the 
prisoner.  Such  associates  may  be 
admitted  under  the  proposed  rule,  uKth 
the  approval  of  the  Director  of  BOPfThe 
final  rule  continues  to  limit  / 

presumptive  access  to  "family,"  s^Dce  to 
include  "friends"  woidd  be  to  expand 
greatly  the  number  of  people  the 


prisoner  is  entitled  to  see  in  this  period 
when  the  regulations  impose  no 
numerical  Umit  on  visitors.  The  Bureau 
of  Prisons  will  be  sensitive  to  the  solace 
that  friends  outside  the  family  may 
provide  in  a  prisoner's  final  days. 

One  commenter  suggested  that  the 
regulation  limit  the  number  of  Justice 
Department  attorneys  the  Deputy 
Attorney  General  may  designate  to 
attend  the  execution  under  S  26{cK2). 
TTie  commenter  expressed  concern  that 
the  nundier  should  be  "predetermined 
to  avoid  {aj  circus  atmosphere."  The 
provision  is  unchanged,  since  the 
Deputy  Attorney  General  will  be 
sufficiently  interested  in  avoiding  a 
"circus  atmosphere"  to  "predetermine" 
an  appropriate  number  of  government 
attorneys. 

Diapositkm  of  Prisoner's  Remains 

The  proposed  rule  provided  that  the 
prisoner's  remains  would  be  disposed  of 
in  "a  manner  determined  by  the 
Warden."  §  26.4(h).  Two  commenters 
suggested  allowing  the  prisoner,  his 
family,  or  his  designee  to  decide  how  to 
dispose  of  the  remains.  Numerous 
considerations  must  affect  the 
disposition  of  the  remains  (including, 
for  example,  whether  the  prisoner  had 
family,  and  whether,  if  he  did,  he 
noneAeless  designated  others  to  receive 
the  body),  the  Department  prefers  not  to 
attempt  to  address  these  many 
considerations  in  the  proposed  rule.  In 
order  to  make  plain  that  these  matters 
must  be  given  close  attention  in  advance 
of  the  execution,  however,  the 
Department  has  altered  the  proposed 
rule  to  state  that  the  prisoner's  remains 
will  be  disposed  of  "according  to 
procedures  established  by  the  Director 
of  the  Federal  Bureau  of  Prisons." 


Wrongfulness  of  Death  Penalty 

Two  commenters  expressly  based 
their  objections  to  the  regulations  on 
their  moral  opposition  to  the  death 
penalty.  The  moral  judgment  of  the 
American  people,  as  expressed  in 
numerous  acts  of  Congress,  is  of  course 
different,  and  it  is  the  obligation  of  the 
Justice  Department  and  Attorney 
General  to  faithfully  execute  the 
Congress's  enactments. 

List  of  Subjects  in  28  CFR  26 

Law  enforcement  officers.  Prisoners. 

Accordingly,  chapter  1  of  title  28  of 
the  Code  of  Federal  Regulations  is 
amend^  by  adding  a  part  26  to  read  as 

follows: 


PART  26-lliPLEMENTATIOM  OF 
DEATH  SENTENCES  M  FEDERAL 
CASES 

S«c 

26.1  Applicability. 

26.2  Propo8«d  Judgment  and  Order. 

26.3  Date,  time,  place,  and  method  of 
execution. 

26.4  Otfaar  axKUtiac  procedurM. 

26.5  Attendance  at  or  pwtidpatiaa  in 
executionf  by  Department  of  Justice 
pflnoonaL 

AutfaorilT:  S  VS.C.  301: 16  U.&C  4001(b). 

4002: 28  usx:.  soo.  sia 

126.1  AppNcablHty. 

The  regulations  of  this  part  apply 
whenever  a  sentencing  hearing 
conducted  in  a  United  States  District 
Court  has  resulted  in  a  recommendation 
or  determination  that  a  criminal 
defendant  be  sentenced  to  death  Cor 
commission  of  an  offense  described  in 
any  federal  statute. 

126.2  Propoeed  Judgment  and  Order. 

(a)  Whenever  Ihis  part  becomes 
applicable,  the  attorney  for  the 
government  shall  promptly  file  with  the 
sentencing  court  a  proposed  Judgment 
and  Order.  The  proposed  Judgment  and 
Order  shall  state,  in  addition  to  any 
other  matters  required  by  law  or 
otherwise  appropriate,  that: 

(1)  The  sentence  shall  be  executed  by 
a  United  States  Marshal  designated  by 
the  Director  of  the  United  States 
Marshals  Service; 

(2)  The  sentence  shall  be  executed  by 
intravenous  injection  of  a  lethal 
substance  or  substances  in  a  quantity 
sufficient  to  cause  death;     — ^ 

(3)  The  sentence  shall  be  executed  on 
a  date  and  at  a  place  designated  by  tl^e 
Director  of  the  Federal  Bureau  of 
Prisons;  and 

(4)  The  prisoner  under  sentence  of 
death  shall  be  committed  to  the  custody 
of  the  Attorney  General  or  his 
authorized  representative  for 
appropriate  detention  pending 
execution  of  the  sentence. 

(b)  The  attorney  for  the  government 
shall  append  to  the  proposed  Judgment 
and  Order  a  Return  by  which  the 
designated  United  SUtes  Marshal  may 
inform  the  court  that  the  sentence  of 
death  has  been  executed. 

126.3    Date,  time,  place,  and  metttod  of 
•xecutkNt. 

(a)  Except  to  the  extent  a  court  orders 
otherwise,  a  sentence  of  death  shall  be 
executed; 

(1)  On  a  date  and  at  a  time  designated 
by  the  Director  of  the  Federal  Bureau  of 
Prisons,  which  date  shall  be  no  somier 
thAn  60  dajs  from  the  entry  of  the 
judgment  of  death.  If  the  date 
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designated  for  execution  passes  by 
reason  of  a  stay  of  execution,  then  a  new 
date  shall  be  designated  promptly  by  the 
Director  of  the  Federal  Bureau  of 
Prisons  when  the  stay  is  lifted; 

(2)  At  a  federal  penal  or  correctional 
institution  designated  by  the  Director  of 
the  Federal  Bureau  of  Prisons; 

(3)  By  a  United  States  Marshal 
designated  by  the  Director  of  the  United 
States  Marshals  Service,  assisted  by 
additional  personnel  selected  by  the 
Marshal  and  Ihe  Warden  of  the 
designated  institution  and  acting  at  the 
direction  of  the  Marshal;  and 

(4)  By  intravenous  injection  of  a  lethal 
substance  or  substances  in  a  quantity 
sufficient  to  cause  death,  such  substance 
or  substances  to  be  determined  by  the 
Director  of  the  Federal  Bureau  of 
Prisons  and  to  be  administered  by 
qualified  personnel  selected  by  the 
Warden  and  acting  at  the  direction  of 
the  Marshal. 

(b)  Unless  the  President  interposes, 
the  United  States  Marshal  shall  not  stay 
execution  of  the  sentence  on  the  basis 
that  the  prisoner  has  filed  a  petition  for 
executive  clemency. 

S  26.4    Other  execution  procedures. 

Except  to  the  extent  a  court  orders 
otherwise: 

(a)  The  Warden  of  the  designated 
institution  shall  notify  the  prisoner 
under  sentence  of  death  of  the  date 
designated  for  execution  at  least  20  days 
in  advance,  except  when  the  date 
follows  a  postponement  of  fewer.than 
20  days  of  a  previously  scheduled  and 
noticed  date  of  execution,  in  which  case 
the  Warden  shall  notify  the  prisoner  as 
soon  as  possible. 

(b)  Beginning  seven  days  before  the 
designated  date  of  execution,  the 
prisoner  shall  have  access  only  to  bis 
spiritual  advisers  (not  to  exceed  two), 
his  defense  attorneys,  members  of  his 
family,  and  the  officers  and  employees 
of  the  institution.  Upon  approval  of  the 
Director  of  the  Federal  Bureau  of 
Prisons,  the  Warden  may  grant  access  to 
such  other  proper  persons  as  the 
prisoner  may  request. 

(c)  In  addition  to  the  Marshal  and 
Warden,  the  following  persons  shall  be 
present  at  the  execution: 

(1)  Necessary  personnel  selected  by 
the  Marshal  and  Warden; 

(2)  Those  attorneys  of  the  Department 
of  Justice  whom  the  Deputy  Attorney 
General  determines  are  necessary; 

(3)  Not  more  than  the  following 
numbers  of  person  selected  by  the 
prisoner: 

(i)  One  spiritual  adviser; 
(ii)  Two  defense  attorneys;  and 
(iii)  Three  adult  friends  or  relatives; 
and 


(4)  Not  more  than  the  following 
numbers  of  persons  selected  by  the 
Warden: 

(i)  Eight  citizens;  and 

(ii)  Ten  representatives  of  the  press. 

(d)  No  other  person  shall  be  present 
at  the  execution,  unless  leave  for  such 
person's  presence  is  granted  by  the 
Director  of  the  Federal  Bureau  of 
Prisons.  No  person  younger  than  18 
years  of  age  shall  witness  the  execution. 

(e)  The  Warden  should  notify  those 
individuals  described  in  paragraph  (c) 
of  this  section  as  soon  as  practicable 
before  the  designated  time  of  execution. 

(f)  No  photographic  or  other  visual  or 
audio  recording  of  the  execution  shall 
be  permitted. 

(g)  After  the  execution  has  been 
carried  out,  qualified  personnel  selected 
by  the  Warden  shall  conduct  an 
examination  of  the  body  of  the  prisoner 
to  determine  that  death  has  occurred 
and  shall  inform  the  Marshal  and 
Warden  of  his  determination.  Upon 
notification  of  prisoner's  death,  the 
Marshal  shall  complete  and  sign  the 
Return  described  in  §  26.2(b][  or  any 
similar  document  and  shall  file  such 
document  with  the  sentencing  court. 

(h)  The  remains  of  the  prisoner  shall 
be  disposed  of  according  to  procedures 
established  by  the  Director  of  the 
Federal  Bureau  of  Prisons. 

f  26.5    Attendanc*  at  or  participation  In 
axecutiona  by  Dapartmant  of  Juatica 
paraonnal. 

No  officer  or  employee  of  the 
Department  of  Justice  shall  be  required 
to  be  in  attendance  at  or  to  participate 
in  any  execution  if  such  attendance  or 
participation  is  contrary  to  the  moral  or 
religious  convictions  of  the  officer  or 
employee,  or  if  the  employee  is  a 
medical  professional  who  considers 
such  participation  or  attendance 
contrary  to  medical  ethics.  For  purposes 
of  this  section,  the  term  "participation" 
includes  personal  preparation  of  the 
condemned  individual  and  the 
apparatus  used  for  execution  and 
supervision  of  the  activities  of  other 
personnel  in  carrying  out  such 
activities. 

Dated:  January  13, 1993. 
WiUiam  P.  Barr. 
A  ttomey  General. 

|FR  Doc.  9»-1218  Filed  1-15-93;  8:45  am| 
BIUJNO  COOK  44ia-m-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

32  CFR  Part  954 

ran  0701-AA40 

Acquisition  of  Information  Concerning 
Persons  and  Organizationa  Not 
Affiliated  Wtth  the  Department  of 
Defense 

AGENCY:  Department  of  the  Air  Force, 

Department  of  Defense. 

action:  Final  rule.  ^ 

SUMMARY:  The  Department  of  the  Air 
Force  is  amending  title  32,  chapter  VII 
of  the  CFR  by  removing  part  954, 
Acquisition  of  Information  Concerning 
Persons  and  Organizations  Not 
Affiliated  with  the  Department  of 
Defense.  This  rule  is  removed  because  it 
has  limited  applicability  to  the  general 
public.  This  action  is  the  result  of 
departmental  review.  The  intended 
effect  is  to  instire  that  only  regulations 
which  substantially  affect  the  public  are 
maintained  in  the  Air  Force  portion  of 
the  Code  of  Federal  Regulations. 
EFFECTIVE  DATE:  February  18, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Patsy  J.  Conner,  Air  Force  Federal 
Register  Liaison  Officer,  SAF/AAIA, 
Pentagon,  Washington,  DC  20330-1000, 
telephone  (703-614-3431). 

SUPPI^MENTARY  INFORMATION: 

List  of  Subiects  in  32  CFR  Part  954 

Investigations,  National  defense. 
Security  measures. 

Autherily:  10  U.S.C  8013. 
PART  954— {REMOVED] 

Accordiagly,  32  CFR,  chapter  VII,  is 
amended  '^y  rsmoving  part  954. 
Patay  J.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
jFR  Doc  93-1168  Filed  1-15-93;  8:45  am) 
BftUNQ  cooc  aai»-ot-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[NH-6-1-6597;  A-1-^RL-4555-2I 

Approval  and  Promulgation  of  Air 
Quality  Impiemerrtation  Plans;  New 
Hampahire;  Emission  Control  IMMhods 
for  Cutback  and  Emulsified  Asphalt 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 
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SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  New 
Hampshire.  This  revision  corrects 
deficiencies  in  the  State's  volatile 
organic  compound  (VCX^)  regulations  in 
response  to  the  Clean  Air  Act 
requirement  that  States  "fix-up"  their 
reasonably  available  control  technology 
(RACT)  rules.  The  intended  effect  of  this 
acticMi  is  to  approve  a  revision  to  New 
Hampshire's  SIP  which  incorporates  the 
J     current  federal  RACT  requirements  for 
(     VOC  These  RACT  corrections  are  a 
^cpquirement  of  the  Clean  Air  Act  (CAA) 
a^  amended  in  1990  (Section  182 
(4)(2)(A)).  This  action  is  being  taken 
under  Section  110  and  part  D  of  the 
Clean  Air  Act. 

EFFECTIVE  DATE:  This  action  will  become 
effective  March  22, 1993.  unless  notice 
is  received  within  30  days  that  adverse 
or  critical  comments  will  be  submitted. 
If  the  effective  date  isi  delayed,  timely 
notice  will  be  published  in  the  Federal 
Register. 

AODflCSSES:  Comments  may  be  mailed  to 
Linda  M.  Murphy,  Director.  Air, 
Pesticides  and  Toxics  Management 
Division.  U.S.  Environmental  Protection 
Agency.  Region  I,  JFK  Federal  Building, 
Boston,  MA  02203.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours,  by  appointment 
at  the  Air,  Pesticides  and  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  I,  On^  Congress  Street.  10th 
floor.  Boston,  MA;  Jerry  Kujtzweg,  U.S. 
Environmental  Protection  Agency,  401 
M  Street  SW..  (ANR-443)  Washington. 
DC  20460;  and  the  Air  Resources 
Division.  Department  of  Environmental 
Services.  64  North  Main  Street,  Caller 
BojgiaS,  Concord,  NH  03302-2033. 
FORRWrmER  WFORMATIOM  CONTACT: 
Jeanne  Cosgrove,  (617)  565-3246. 
SUPPLEMENTARY  INFORMATION:  The  Clean 
Air  Act  Amendments  of  1990  were    ' 
enacted  on  November  15, 1990.  Public 
Law  101-549. 104  Stat.  2399,  codified  at 
42  U.S.C.  7401-7671q.  In  amended 
section  182(a)(2)(A),  Congress 
statutorily  adopted  the  requirement  that 
ozone  nonattainment  areas  fix  their 
deficient  reasonably  available  control 
technology  (RACT)  rules  for  ozone. 
Areae^signated  nonattainment  before 
enactment  of  the  Amendments  and 
which  retained  that  designation  and 
were  classified  as  marginal  or  above  as 
of  enactment  are  required  to  meet  the 
RACT  fix-up  requirement.  Under 
section  182(a)(2)(A).  those  areas  were 
required  by  May  15. 1991.  to  correct 
RACT  as  it  was  required  under  pre- 
aniondment  section  172(b)  as  that 


requirement  was  interpreted  in  pre- 
amendment  guidance.  The  SIP  call 
letters  interpreted  that  guidance  and 
indicated  corrections  necessary  for 
specific  nonattainment  areas.  Portions 
of  New  Hampshire  are  classified  as 
marginal,  moderate,  and  serious. 
Therefore,  these  areas  are  subject  to  the 
RACT  fix-up  requirement  and  the  May 
15. 1991  deadline.  On  May  15. 1992.  the 
State  of  New  Hampshire  submitted  a 
formal  revision  to  its  State 
Implementation  Plan  (SEP)  in  response 
to  the  RACT  fix-up  requirement.  The 
SIP  revision  consists  of  amendments  to 
Chapter  Env-A  1200  of  the  New 
Hampshire  Rules  Governing  the  Control 
of  Air  Pollution.  In  this  SIP  revision.  NH 
has  amended  Env-A  1204.12  Emission 
Control  Methods  for  Cutback  and 
Emulsified  Asphalt  to  correct 
deficiencies  concerning  RACT.  as 
required  under  Section  182(a)(2)(A)  of 
the  Clear  Air  Act  Amendments  of  1990. 
New  Hampshire's  submittal  addresses 
the  deficiencies  related  to  the  cutback 
asphalt  regulation  described  in  the 
Federal  Register  on  October  22.  1991 
(56  FR  54554-54560). 

Summary  of  SIP  Revision 

In  Chapter  Env-A  1204.12,  New 
Hampshire  revised  the  limits  on 
maximum  solvent  contents  allowed  for 
four  types  of  emulsified  asphalt  to  be 
consistent  with  the  limits  specified  Ln 
EPA  guidance.  The  State  also  added  a 
new  solvent  use  category  to  address 
state-specific  concerns.  New 
Hampshire's  regulation  and  EPA's 
evaluation  are  detailed  in  a 
memorandum,  dated  August  23, 1992, 
entitled  "Technical  Support 
Document — New  Hampshire  SIP 
Revision  Concerning  Amendments  to 
Chapter  Env-A  1200  of  the  Regulation 
Governing  the  Control  of  Air  Pollution 
(Cutback  and  Emulsified  Asphalt)." 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  This  action  will  be  effective 
60  days  from  the  date  of  this  Federal 
Register  notice  unless,  within  30  days  of 
its  publication,  notice  is  received  that 
adverse  or  critical  comments  will  be 
submitted.  If  such  notice  is  received, 
this  action  will  be  withdrawn  before  the 
effective  date  by  simultaneously 
publishing  two  subsequent  notices.  One 
notice  will  withdraw  the  final  action 
and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period.  If  no  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  on  January  15, 1993. 


Final  Action 

EPA  is  approving  Chapter  Env-A 
1200  "Emission  Control  Methods  for 
Cutback  and  Emulsified  Asphalt".  This 
action  has  been  classified  as  a  Table  3 
action  by  the  Regional  Administrator 
under  the  procedures  published  in  the 
Federal  Register  on  January  19,  1989 
(54  FR  2214-2225). 

SIP  approvals  under  section  110  and 
subchapter  I.  Part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  EPA 
certifies  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  "the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.E.P.A..  427 
U.S.  246.  256-66  (S.  Ct.  1976);  42  U.S.C. 
7410  (a)(2). 

On  January  6, 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Table  2  and  Table  3  revisions  (54  FR 
2222)  from  the  requirements  of  Section 
3  of  Executive  Order  12291  for  a  period 
of  two  years.  EPA  has  submitted  a 
■  request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  OMB  has 
agreed  to  continue  the  temporary  waiver 
until  such  time  as  it  rules  on  EPA's 
request. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  22. 1993. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2))  * 
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Lut  orSab)0Cts  im  40  CFR  Part  K 

Air  poUutiaa  Gontrol,  HydrocaibasM, 
Incorporation  by  lafcifonce,  Osooe. 

Nota:  InuirpufBtiuu  by  reference  of  tbe 
State  faopleraentation  Plaa  far  the  State  of 
New  Hampshire  wraa  approved  by  the 
Director  of  the  Federal  Register  on  )iily  1. 
1982. 

Dated.  December  14, 1992. 
JnUaBelaga. 
Regional  AdmiiUttTotor,  Bepon  I. 

Part  52  of  chapter  I.  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART52— [AyENOEO]  ^  t 

1.  Tbe  authority  dtaticui  for  part  52 
continues  to  read  as  follows: 


AvAmitr-  42  U.S.C  7401-7671q. 
Siuopan  ce— rMfw  nampMiira 

2.  Section  52.1520  is  amended  by 
adding  paragraph  (c)(46)  to  read  as 
fbllows: 

(52.1520    MantNloialion  Of  plan. 

(c)*  •  • 

(46)  Revisions  to  the  State 
Implementation  Plan  consisting  of 
amendments  to  Chapter  Env-A  1204.12 
Emission  Control  Methods  for  Cutback 
and  Emulsified  Asphalt  submitted  by 
the  New  Hampshire  Air  Resources 
EMvision  on  May  15, 1992. 

(i)  Incorporation  by  reference. 

(A)  Letter  from  the  New  Hampshire 
Air  Resources  Division  dated  May  15, 


1992  submitting  a  revision  to  the  New 
Hampshire  State  Implementation  Plan. 

(B)  Tbe  foIlo%ving  portions  of  the 
Rules  Governing  the  Control  of  Air 
Pollution  for  the  State  of  New 
Hampshire  effective  oa  January  17, 
1992:  Chapter  Env-A  1200:  PART  Env- 
A  1204.12  Emission  Control  Method  for 
Cutback  and  Emulsified  Asphalt. 

3.  In  §  52.1525  table  52.1525  is 
amended  by  adding  a  new  adoption  date 
to  the  State  citation,  "Env-A  1200"  to 
the  entry  for  "Prevention,  Abatem«)t, 
and  Control  of  Stationary  Source  Air 
Pollution  Part"  to  read  as  follows: 


1 52.1525    EPA-a^proved 


Table  52.1525.— EPA-AppnovED  Rules  and  Regulations— New  Hampshire 


TNMkubtact 


Stale  dtaSon  ctwpier     °^^SS^       Date  approMd  EPA       Federal  RegMsr  dtaHon 


S^1520 


Coninania 


PTa¥snlloA,  AbalafnafiL 
and  Conlwl  o«  Anion- 
afy  Sotfloa  Air  Polu- 

ttonPart. 


Efw-A1200 


1/17/92    Januaiy  19. 1909  . 


FR  cllaSon  from  pub-    <cH4e) 
Mwddaie). 


Re^Mona  10  Section 
En^-A  1204.1^ 


(FR  Doc  93-1189  Filed  1-1S-93:  8:45  am) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Adminiatratlon 

42  CFR  Parts  433. 435,  and  434 
[MB-48-Fq 

RiN0S38-AF65 


Medicaid  Program;  Exemption  of 
Poverty  Level  Pregnant  Women  from 
the  Cooperation  Requirements  of 
Establlahing  Paternity  and  Obtaining 
Medical  Support  and  Psymenta  aa  a 
Condition  of  Eligibility;  Technical 
Correction 

AGEMCY:  Health  Care  Financing 

Administration  (HCFA).  HHS. 

ACTION:  Final  rule  with  comment  period. 

SUMMABY:  In  general,  as  a  condition  of 
eligibility  for  Medicaid  coverage,  each 
legally  able  applicant  and  recipient  is 
required  by  section  1912(a)  of  the  Sodal 
Security  Act  (the  Act)  to  cooperate  with 
the  State  in  establishing  the  paternity  of 
any  eligible  child  bom  out  of  wedlock 
and  in  obtaining  medical  support  and 
payments.  The  condition  is  required  to 
be  met  unless  the  individual  establishes 
good  cause  of  not  cooperating.  Section 


4606  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  (OBRA  '90). 
Public  Law  101-508,  provides  an 
exemption  to  this  requirement  for 
certain  pregnant  women  and  women  in 
the  postpartum  period,  as  described  in 
section  1902(1)(1)(A)  of  Uie  Act.  We 
have  identified  this  group  as  "poverty 
level  pregnant  women".  This  final  rule 
with  comment  period  modifies  our 
regulations  to  incorporate  and  interpret 
this  exemption. 


DATES:  Effective  Date:  The  provisions  of 
this  rule  are  effective  on  February  18, 
1993. 

Comment  Period:  Written  comments 
will  be  considered  if  they  are  mailed  or 
delivered  to  the  appropriate  address,  as 
provided  below,  and  received  by  5  p.m. 
on  March  22, 1993. 

ADDRESSES:  Mail  comments  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  MB-048-FC,  P.O.  Box  26676, 
Baltimore,  MD  21207. 

If  you  prefer,  you  may  deliver  your 
written  conunents  to  one  of  the 
following  addresses: 

Room  309-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington,  DC.  20201,  or 

Room  132,  East  High  Rise  Building, 
6325  Security  Boulevard,  Baltimore, 
Maryland  21207. 


Due  to  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
MB-048-FC  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  room  309-G  of  the 
Department's  offices  at  200 
Independence  Avenue,  SW..  * 

Washington,  DC.  on  Monday  through 
Friday  of  each  week  fiom  8:30  a.m.  to 
5  p.m.  (phone:  (202)  690-7890). 

FOR  FURTHER  MFORMATION  CONTACT: 

Robert  Nakielny,  (410)  966-4466. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Medicaid  is  a  cooperative  Federal- 
State  program  authorized  under  tiUe 
XIX  of  the  Social  Security  Act  (the  Act) 
to  provide  medical  care  to  persons  of 
limited  means.  Eligible  individuals 
generally  include  those  individuals  who 
receive  financial  assistance  ujider  title 
FV-A  (Aid  to  Families  with  Dependent 
Children  (AFDC))  and  title  XVI 
(Supplemental  Security  Income  (SSI)), 
as  well  as  certain  other  specified  groups 
of  individuals  identified  in  section 
1902(a)(10)  of  the  Act.  Each  State 
determines  the  scope  of  its  program 
within  limitations  and  guidelines 
established  by  statute  in  section 
1902(a)(10)  and  the  Secretary's 
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implementing  regulations  at  42  CFR 
chapter  IV.  subchapter  C,  part  435  and 
part  436. 

One  mandatory  eligibility  group  is 
identified  in  section 
1902(a)(10)(A)(i)(IV)  as  certain  women 
described  in  section  1902(1)(1)(A)  of  the 
Act.  and  an  optional  eligibility  group  of 
poverty  level  pregnant  women  is 
identified  in  section 
1902(a)(iq)(A)(u)(IX). 

Section  1902(1)(1)(A)  describes 
women  during  pregnancy  (and  during 
the  60^ay  period  beginning  on  th^  last 
day  of  pregnancy)  who  are  not  members 
of  any  other  Medicaid  eligibility  group 
and  whose  family  income  does  not 
exceed  the  income  level  established  by 
the  State.  The  income  level  is  expressed 
in  terms  of  a  percentage  of  the  Federal 
poverty  line,  and,  therefore,  we  will 
identify  the  section  1902{1)(1)(A)  group 
as  "poverty  level  pregnant  women". 
This  reference  includes  the  coverage  of 
these  women  until  the  last  day  of  the 
month  in  which  the  60-day  postpartum 
period  ends.  Individuals  in  this  group 
are  eligible  only  to  receive  medical 
assistance  for  services  related  to 
pregnancy  (including  prenatal,  delivery, 
postpartiun,  and  family  planning 
services)  and  to  other  conditions  which 
may  complicate  pregnancy. 

As  provided  for  in  section  1902  of  the 
Act,  each  State  submits  a  State  plan 
that,  when  approved  1^  HCFA,  provides 
the  basis  for  granting  Federal  funds 
(Federal  financial  participation  (FFP))  to 
cover  part  of  the  expenditvires  incurred 
by  the  State  for  medical  assistance  and 
the  administration  of  the  program. 
Conditions  for  payment  of  FFP  are 
primarily  derived  from  section  1903  of 
the  Act,  and  are  implemented  in  our 
regulations  at  42  CFR  part  433. 

Section  1912(a)(1)  of  the  Act  requires, 
as  a  condition  of  eligibility  for  medical 
assistance,  that  each  legally  able 
applicant  and  recipient  must: 
'      •  Assign  to  the  State  his  or  her  rights, 
^r  the  rights  of  any  other  individual 
eligible  under  the  plan  f^r^hom  he  or 
she  can  legally  make  aifassignment,  to 
medical  support  and  to  payment  for 
medical  care  from  any  third  party; 

•  Unless  the  individual  establishes 
good  cause  for  not  cooperating, 
coopcnrate  with  the  State  in  estabhshing 
the  paternity  of  a  child  bom  out  of 
wedlock  and  in  obtaining  medical 
support  and  payments',  and 

•  Unless  the  individual  establishes 
good  cause  for  not  cooperating, 
cooperate  in  identifying;  and  providing 
information  to  assist  the^tate  in 
purstiing  third  parties  wbo  may  be 
liable  to  pay  for  care  and  services  under 
the  plan. 


Section  4606  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA  '90), 
Public  Law  101-508,  enacted  on 
November  5, 1990,  amended  one 
provision  of  section  1912(a)(1)  of  the 
Act  to  provide  an  exemption  from  the 
requirement  of  cooperating  in 
establishing  paternity  and  obtaining 
medical  support  and  payments  for 
poverty  level  pregnant  women 
described  in  section  1902(1)(1)(A)  of  the 
Act.  While  poverty  level  pregnant 
women  are  axempt  from  the  cooperation 
requirements  in  section  1912(a)(1)(B), 
these  individuals  are  required  to  comply 
with  similar  provisions  in  sections 
1912(a)(1)  (A)  and  (C).  In  order  to 
reconcile  this  apparent  inconsistency, 
we  have  interpreted  the  exemption  in 
section  1912(a)(1)(B)  as  applying  only  to 
the  father  of  a  child  bom  out  of 
wedlock,  and  entities  whose  liability 
derives  from  the  father,  e.g.,  the  father's 
insurer.  Therefore,  the  poverty  level 
pregnant  woman  may  not  be  required  as 
a  condition  of  eUgibility  to  cooperate 
with  the  State  in  establishing  patemity 
or  in  obtaining  support  and  payments 
for  medical  care  from,  or  derived  from, 
the  father  of  the  child  bom  out  of 
wedlock.  The  poverty  level  pregnant 
woman  is  still  required  to  assign  her 
rights,  and  the  rights  of  any  other  persoi\ 
eligible  for  Medicaid  for  whom  she  can 
legally  make  an  assignment,  to  the  State 
for  support  and  payment  of  medical  care 
from  any  third  party,  and  to  cooperate 
with  the  State  and  provide  information 
to  be  used  in  pursuing  any  other  third 
party  who  may  be  liable  to  pay  for  care 
and  services  imder  the  plan. 

While  poverty  level  pregnant  women 
are  exempt  from  the  paternity-related 
cooperation  requirements,  as  a 
condition  of  Medicaid  eligibility,  they 
are,  nevertheless,  entitled  to  child 
support  enforcement  (CSE)  services 
imder  the  title  IV-D  program.  These 
services  include  establishing  patemity, 
locating  absent  parents,  and  obtaining 
child  and  spousal  support,  including-, 
medical  support.  The  Medicaid  agency 
should  ascertain  whether  the  poverty 
level  pregnant  woman  wishes  CSE 
services  and  refer  those  who  do  to  the 
CSE  agency. 

n.  RegulatioD  Provisions 

The  assigniMnt  of  rights  requirements 
relating  to  cooperation  in  establishing 
patemity  and  in  obtaining  medical 
support  and  payments  as  a  condition  of 
eligibiUty  for  Medicaid  are  included  in 
existing  regulations  at  §§433.145, 
433.147,  435.604,  and  436.604.  We  are 
amending  these  sections  to  reflect  the 
changes  made  by  section  4606  of  Public 
Law  101-508  which  amended  section 


1912(a)(1)(B)  of  the  Act,  and  to  make 
minor  editorial  or  conforming  changes. 
The  OBRA  '90  amendment  provides 
that  individuals  described  in  section 
1902(1)(1)(A)  of  the  Act  (poverty  level 
pregnant  women)  are  not  required,  as  a 
condition  of  eligibility,  to  cooperate 
with  the  State  in  estabUshing  patemity 
and  in  obtaining  medical  support  and 
payments,  that  is  ordinarily  required  by 
section  1912(a)(1)(B)  of  the  Act. 

Section  1912(a)(1)(B)  of  the  Act 
expressly  exempts  the  poverty  level 
pregnant  woman  from  oaving  to 
cooperate  in  estabhshing  an  eligible 
child's  patemity  and  in  obtaining  the 
support  and  payments  described  in 
section  1912(a)(1)(A)  for  herself  or  her 
child.  The  support  and  payments,  in 
section  1912(a)(1)(A)  are  both  medical 
support  and  payments  for  medical  care 
from  any  third  party.  Therefore,  section 
1912(a)(1)(B)  appeara  to  exempt 
pregnant  women  from  helping  to  obtain 
payments  from  any  liable  third  party. 
Section  1912(a)(1)(C),  however, 
separately  requires  that  an  applicant  ot 
recipient  cooperate  with  the  State  in  • 
identifying  and  providing  information 
to  assist  the  State  in  pursuing  any  third 
party  who  may  be  liable  to  pay  for  care 
and  services.  The  poverty  level  pregnant 
women  in  section  1902(1)(1)(A)  are  not 
exempt  from  the  section  1912(a)(1)(A) 
assignment  requirements  and  the 
section  1912(a)(1)(C)  cooperation 
requirements. 

The  Secretary's  interpretation  of  the 
statute  is  consistent  with  the  legislative 
history.  The  report  of  the  House 
Committee  on  the  Budget  states  that  the 
committee  bill  was  designed  to  exempt 
pregnant  women  from  the  cooperation 
requirements  with  respect  to 
establishing  patemity  and  obtaining 
child  support  (H.  Rept.  No.  881,  lOlst 
Cong.,  2d  Sess.,  106-107,  reprinted  in 
1990  U.S.  Code  Cong.  &  Admin.  News 
2017,  2119).  The  Conference  Report  to 
accompany  H.R.  5835  reiterates  this 
purpose  and  notes  that  the  conference 
agreement  adopted  the  House  bill  (H.R 
Conf.  Rept.  No.  964. 101st  Cong..  2d 
Sess.  839-840,  reprinted  in  1990  U.S. 
Code  Cong.  &  Admin.  News  2374,  2544- 
2545).  The  legislative  history  does  not 
suggest  that  Congress  intended  to 
relieve  poverty  level  pregnant  women 
from  the  requirement  of  cooperating 
with  the  State  in  pursuing  a  responsible 
third  party  who  may  be  liable  to  pay  for 
medical  care  available  under  the  plan. 
Therefore,  we  believe  that  the 
amendment  by  Public  Law  101-508  to 
section  1912  of  the  Act  exempts  poverty 
level  pregnant  women  from  helping 
States  to  d>tain  support  and  payments 
for  medical  care  from,  or  derived  from, 
the  fether  of  the  child  bom  out  of 
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wedlock.  These  women  must  still  assign 
their  rights  to  the  State  in  accordance 
with  section  1912(aMl)(A)  and 
otherwise  cooperate  in  obtaining  other 
forms  of  third  party  payments  such  as, 
for  example,  payments  from  private 
insurance  or  tort  settlemoits. 

The  Secretary's  interpretation  of  the 
statutory  requirements  is  clearly  stated 
in  this  final  rule.  The  general  rule  is 
this:  An  applicant  or  redpieot  must 
cooperate  in  establishing  the  paternity 
of  any  eligible  child  and  in  obtaining 
medical  support  and  payments  for 
himself  or  herself  and  any  eligible  child. 
Individuals  described  in  section 
1902(1){1)(A)  of  the  Act.  poverty  level 
pregnant  women,  are  exempt  firom  the 
section  1912(a)(1)(B)  requirements 
involving  cooperation  in  establishing 
paternity  and  obtaining  medical  support 
and  payments  from,  or  derived  from,  the 
father  of  the  child  bom  out  of  wedlock. 
Poverty  level  pregnant  women  must, 
however,  cooperate  in  identifying  and 
providing  information  to  the  Medicaid 
agency  in  pursuing  other  third  parties 
who  may  be  liable  to  pay  for  care  and 
services  under  the  plan.  This  revision 
does  not  alter  the  existing  provisions 
that  any  individual  may  be  exempt  from 
the  cooperation  requirements  by 
demonstrating  good  cause  for  refusing  to 
cooperate. 

To  reflect  the  above  described 
provisions,  we  are  revising  paragraph  (a) 
of  §  433.145,  to  clarify  that  an  applicant 
or  recipient  is  required  to: 

•  Assign  rights  to  medical  support 
and  to  payment  for  medical  care  from 
any  third  party; 

•  Except  for  individuals  described  in 
section  1902(1)(1)(A)  of  Act  (poverty 
level  pregnant  wom«i),  cooperate  vidth 
the  agency  in  establishing  paternity  and 
in  obtaining  medical  support  and 
payments;  and 

•  Cooperate  in  identifying  and 
providing  information  to  assist  the 
agency  in  pursuing  third  parties  who 
may  be  liable  to  pay  for  care  and 
services  under  the  plan. 

We  also  clarify  that  unless  the 
individual  demonstrates  good  cause  for 
not  cooperating,  cooperation  is  required. 

In  §  433.147.  we  cuuify  the  section 
title  by  revising  it  to  read,  cooperation 
in  establishing  paternity,  and  in 
obtaining  medical  support  and 
payments  and  in  identifying  and 
providing  information  to  assist  in 
pujvuing  third  parties  who  may  be 
liable  to  pay.  In  paragraph  (a)  we  clarify 
that  an  individual  who  ft*«igny  his  or 
her  rights  must  cooperate  in  establishing 
paternity  of  a  child  Dom  out  of  wedlock 
and  In  o^aining  medical  suppol  and 
paymanlpkr  hhnself  m  heiwlf  and  any 
other  pe^kurfor  whom  the  individual 


can  legally  assign  rights,  except  that 
individuals  described  in  section 
1902(1)(1)(A)  of  the  Act  (poverty  level 
pregnant  women)  are  exempt  firom  these 
requirements  involving  paternity  and 
obtaining  medical  support  and 
payments  from,  or  derived  from,  the 
father  of  the  child  bom  out  of  wedlock. 
We  also  make  several  editorial  changes 
to  improve  readability  of  the  section. 

In  §§  435.604.  and  436.604,  we  clarify 
that  an  applicant  or  recipient  is  required 
to: 

•  Assign  rights  to  medical  support 
and  to  payment  for  medical  care  from 
any  third  party; 

•  Except  for  individuals  described  in 
section  1902(1)(1)(A)  of  the  Act  (poverty 
level  pregnant  women),  cooperate  mth 
the  agency  in  establishing  paternity  and 
in  obtaining  medical  support  and 
payments;  and 

•  Cooperate  in  identifying  and 
providing  information  to  assist  the 
agency  in  pursuing  third  parties  who 
may  be  liable  to  pay  for  care  and 
services  under  the  plan. 

We  also  clarify  that  imless  the 
individual  establishes  good  cause  for 
not  cooperating,  cooperation  is  required. 

m.  Waiver  ofNotica  of  Proposed 
Rulemaking 

Section  4207(i)  of  Public  Law  101-508 
gives  the  Secretary  authority  to  issue 
regulations  on  an  interim  or  other  basis 
as  may  be  necessary  to  implement  the 
amendments  made  by  the  provisions  of 
Public  Law  101-508. 

This  regulation  updates  oxu  rules  to 
properly  reflect  statutory  provisions  of 
section  4606  oT  Public  Law  101-508. 
These  statutory  provisions  are  effective 
on  November  5. 1990.  Without  these 
changes,  our  regidations  conflict  with 
statutory  providohs.  While  we  have 
determined  that  prompt  publication  of 
these  regulations  best  serves  those 
agencies  and  individuals  governed  by 
the  regulations,  we  are  providing  a  60- 
day  comment  period  for  public 
comments  on  the  rule. 

IV.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  rules,  we  are  not  able  to  acknowledge 
or  respond  to  them  individuaUy. 
However,  we  will  consider  all 
comments  that  we  receive  by  the  date 
and  time  specified  in  the  ''Dates" 
section  of  this  preamble,  and  will 
respond  to  the  comments  in  the 
preamble  in  any  subeequent  rule  that  we 
issue. 

V.  Technical  Camdkm 

We  are  making  a  technical  coirectian 
to  S  435.408  and  S  436.408  to  correct  a 


paragraph  reference  in  regulations 
originally  published  on  September  7, 
1990,  at  55  FR  36813  and  subsequentfy 
republished  as  a  technical  correcdon  on 
March  14, 1991,  at  56  FR  10807. 
References  to  revised  §  435.408(a)(13) 
and  §  436.408(a)(13)  are  inconect.  Tin 
correct  references  are  §  435.408(b)(13) 
and  §  436.408(b)(13)  respectively.  These 
sections  set  forth  the  standards  for 
documentation  that  a  State  agency  may 
accept  and  must  review  to  establish  that 
the  Immigration  and  Naturalization 
Service  has  placed  the  alien  in  a 
category  that  qualifies  the  individual  for 
Medicaid  consideration.  These  changes 
are  effective  October  9, 1990,  the 
effective  date  of  the  original  publication 
of  the  regulations  in  the  Federal 
Register. 

VI.  Paperwork  Reduction  Act  of  1980 

This  final  rule  with  comment  period 
contains  no  information  collection  or 
recordkeeping  requirements  subject  to 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C  3801  et  seq.). 

Vn.  Regulatory  Impact  Statement 

Executive  Order  12291  (E.0. 12291) 
requires  us  to  prepare'and  publish  a 
final  regulatory  impact  analysis  for  any 
final  regulation  that  meet  one  of  the  E.O. 
12291  criteria  for  a  "major  rule";  that  is, 
that  would  be  likely  to  result  in— 

•  An  annual  effect  on  the  economy  of 
$lt)0  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consmners,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  or 

•  Significant  adverse  etiects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  addition,  we  generally  prepare  a 
final  regulatory  flexibility  analysis  that 
is  consistent  with  the  Regxdatory 
Flexibility  Act  (RFA)  (5  U.S.C  601 
through  612),  unless  the  Secretary 
certifies  that  a  final  regulation  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA. 
individuals  and  States  are  not 
considered  small  entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any  final 
regulation  that  may  have  a  significant 
impact  on  the  (merations  of  a  substantial 
nun^Mr  of  small  rural  hospitals.  Such 
an  analysis  must  conform  to  the 
provisions  of  section  603  of  the  RFA. 
For  purposes  of  section  1102(b)  of  the 
Act,  we  consider  a  small  rural  hospital 
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as  a  hospital  which  is  located  outside  a 
Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds. 

Although  we  are  unable  to  estiniate 
actual  costs  or  savings,  the  provisicms 
contained  in  this  rule  are  not  expected 
to  result  in  an  annual  economic  impact 
of  $100  million  or  more.  States  may 
incur  some  increased  costs  as  a  result  of 
individuals  being  exempt  from 
cooperating  in  e^ablisbung  paternity 
and  in  obtaining  medical  support  and 
payments  from,  or  derived  from,  the 
father.  However,  since  thoee  individuals 
are  not  precluded  from  cooperating  and 
may,  in  fact,  vcduntarily  coopwate  in 
establishing  paternity,  we  believe  the 
impact  is  minimaL  In  addition,  by 
removing  impediments  to  prenatal  and 
postpartum  care,  the  provisions 
implemented  by  this  rule  are  expected 
to  reduce  infant  mortality  and  save 
money  which  would  otherwise  be  spent 
on  costly  services  such  as  neonatal 
intensive  care. 

Therefore,  we  have  determined,  and 
the  Secretary  certifies,  that  this  final 
rule  is  not  a  major  rule  and  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Also,  this  rule  would  not  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  We  have  not  prepared  a 
regulatory  impact  analysis,  a  small  rural 
hospital  analysis,  or  an  initial  regulatory 
flexibility  analysis. 

ListofSubiects  / 

42  CFR  Part  433 

Administrative  {Kractice  and 
procedure,  Qiiki  support,  Claims,  Grant 
programs-health,  K4edicaid,  Reporting 
and  recordkeeping  requirements. 

42  CFR  Part  435 

Aid  to  Famihes  with  Dependent 
Children,  Grant  programs-health, 
Medicaid.  Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income  (SSI).  Wages. 

42  CFE  Part  436 

Aid  to  Families  with  Dependent 
Children,  Grant  programs-health.  Guam, 
Medicaid,  Puerto  Rico,  Supplemental 
Security  Income  (SSI),  Vircin  Islands. 

42  CFR  chapter  IV.  subchapter  C,  is 
amended  as  set  forth  below: 

PAHT  433— STATE  RSCAL 
ADMINISTRATION 

A.  Part  433,  subpart  D  is  amended  as 
follows: 

1.  The  authority  citation  for  part  433 
continues  to  read  as  follows: 

AvMbarity:  Sees.  1102.  ig02(a)(4). 
1902(a)(18).  1902(aK25).  1902(.a)(45). 


1903(a)(3).  ig03(dX2),  lfl03(dMS),  ig03(o). 
1903(p),  1903(r),  1912,  and  1917  of  the  Social 
Security  Act  (42  U.S.C.  1302, 1396(aX4), 
13g6a(a)(18),  1396a(a)(25),  1396a(a)(45). 
1396b(a)(3),  1396b(d)(2),  1996b(d)(5), 
1396b(ol,  1396b(pl  1396b(r).  1396k.  and 
1396p. 

2.  In  §  433.145.  paragraph  (a)  is 
revised  to  read  as  follows: 

1433.145    Aealgnwant  o»  righta  to 


(a)  A  State  plai»must  provide  that,  as 
a  condiMon  of  eligibility,  each  legally 
able  applicant  or  recipient  is  required 
to: 

(1)  Assign  to  the  Medicaid  agency  his 
or  her  rights,  or  the  rights  of  any  other 
individual  eligible  tmder  the  plan  for 
whom  he  or  she  can  legally  make  an 
assignment,  to  medical  support  and  to 
pa)rment  for  medical  care  from  any  third 
party; 

(2)  Cooperate  with  the  agency  in 
establishing  paternity  and  in  obtaining 
medical  support  and  payments.  unlesSt 
the  individual  establishes  good  cause  I 
for  not  cooperating,  and  except  for      \ 
individuals  described  in  section  \ 
1902(1)(1KA)  of  the  Act  (poverty  level 
pregnant  women),  who  are  exempt  from 
cooperating  in  establishing  paternity 
and  obtaining  medical  support  and 
payments  from,  or  derived  from,  the 
father  of  the  child  bom  out  of  wedlock; 
and 

(3)  Cooperate  in  identifying  and 
providing  information  to  assist  the 
Medicaid  agency  in  pursuing  third 
parties  who  may  be  liable  to  pay  for  care 
and  services  under  the  plan,  imless  the 
individual  establishes  good  cause  for 
not  cooperating. 

•        •        •        •        • 

3.  In  §  433.147,  the  section  title  and 
paragraph  (a)  are  revised  to  read  as 
follows: 

§433.147    Cooperation  In  eetabfishlng 
paternity  and  In  obtaining  medleai  support 
and  paymenta  and  in  ktontifying  aiMl 
pro«Ming  biformatian  to  aaaiat  In  purauing 
third  paitiaa  who  may  ba  Kabia  to  pay. 

(a)  Scope  of  requirement.  The  agency 
must  require  the  individual  who  assigns 
his  or  her  rights  to  cooperate  in — 

(1)  Establishing  paternity  of  a  child 
bom  out  of  wedlock  and  obtaining 
medical  support  and  payments  for 
himself  or  herself  and  any  other  person 
for  whom  the  iixiividual  can  legally 
assign  rights,  except  that  individuals 
described  in  section  1902(1)(1)(A)  of  the 
Act  (poverty  level  pregnant  women)  are 
exempt  from  these  requirements 
involving  paternity  and  obtaining 
medical  su{^XJrt  and  payments  from,  or 
derived  from,  the  father  of  the  child 
bora  out  of  wedlock;  and 


(2)  Identifying  and  providing 
information  to  assist  me  Kfedicaid 
agency  in  pursuing  third  parties  who 
may  be  liable  to  pay  for  care  and 
services  under  the  plan. 


PART  435-€LIGIBILrTY  IN  THE 
STATES,  DISTRtCT  OF  COLUMBIA. 
THE  NORTHERN  MARIANA  ISLANDS, 
AND  AMERICAN  SAMOA 

B.  Part  435  is  amuided  as  followK 

1.  The  authority  citation  for  part  435 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.Q  1302). 

2.  Tedmical  Correctioo 

f435.40e    [Amandad] 

On  page  10807,  column  1,  in  FR 
document  91-5922.  published  on  March 
14, 1991,  the  amendatory  language  "5. 
In  §  435.408,  paragraph  (a)(13)  is  revised 
to  read  as  follows:"  is  corrected  to  read 
"5.  In  §435.408  paragraph  (b)(13)  is 
revised  to  read  as  follows:"  and  the 
citation  to  paragraph  "(a)"  under  the 
text  of  §  435.408  is  corrected  to  read 
"(b)". 

3.  In  §435  604,  paragraph  (a)  is  . 
revised  to  read  as  follows: 

1435.604    Aaalgnmant  or  rights  to  banaflta. 

(a)  As  a  condition  of  eligibility,  the 
agency  must  require  legally  able 
applicants  and  recipients  to: 

(1)  Assign  rights  to  the  Medicaid 
agency  to  medical  support  and  to 
payment  for  medical  care  from  any  third 
party; 

(2)  Cooperate  with  the  agency  in 
establishing  paternity  and  in  obtaining 
medical  support  and  payments,  unless 
the  individual  establishes  good  cause 
for  not  cooperating,  and  except  for 
individuals  described  in  section  1902 
{lKl)(A)  of  the  Act  (poverty  level 
pregnant  women),  who  are  exempt  from 
cooperating  in  establishing  paternity 
and  obtaining  medical  support  and 
payments  from,  or  derived  from,  the 
father  of  the  child  bora  out  of  wedlodt; 
and 

(3)  Cooperate  in  identifying  and 
providing  information  to  assist  the 
Medicaid  agency  in  pursuing  third 
parties  who  may  be  liable  to  pay  for  care 
and  services  under  the  plan,  unless  the 
individual  establishes  good  cause  for 
not  cooperating. 


PART  436— ELIGIBILITY  M  GUAM, 
PUERTO  RICO.  AND  THE  VIRGIN 
ISLANDS 

C.  Fart  436  is  amended  as  follows: 
1.  The  authority  citation  for  part  436 
continues  to  read  as  follows: 
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Authority:  Sea  1102  of  the  Social  Security 
Act  (42  U.S.C  1302). 

2.  Technical  Correctioc 
|43e.408    [Aimnded] 

On  page  10807,  column  2,  in  FR 
document  91-5922,  published  on  March 
14, 1991,  the  amendatory  language  "5. 
In  §  436.40d,  paragraph  (a)(13)  is  revised 
to  read  as  follows:"  is  corrected  to  read 
"5.  In  §436.408  paragraph  (b)(13)  is  ^ 
revised  to  reed  as  follows:"  and  the 
citation  to  paragraph  "(a)"  tmder  the 
text  of  §  438.408  is  corrected  to  read 
"(b)". 

3.  In  §  436.604,  paragraph  (a)  is 
revised  to  read  as  follows: 

1436.604    Aaelgnment  of  right*  to  benefits. 

(a)  As  a  condition  of  eligibility,  the 
agency  must  require  legally  able 
applicants  and  recipients  to: 

(1)  Assign  rights  to  the  Medicaid 
agency  to  medical  support  and  to 
payment  for  medical  care  from  any  third 
party: 

•     (2)  Cooperate  with  the  agency  in 
establishing  paternity  and  in  obtaining 
medical  support  and  payments,  unless 
the  individual  establishes  good  cause 
for  not  cooperating,  and  except  for 
individuals  described  in  section 
1902(1)(1)(A)  of  the  Act  (poverty  level 
pregnant  women),  who  are  exempt  from 
cooperating  in  establishing  paternity 
and  obtaining  medical  support  and 
payments  from,  or  derived  from,  the 
father  of  the  child  bom  out  of  wedlock; 
and 

(3)  Cooperate  in  identifying  and 
providing  information  to  assist  the 
Medicaid  agency  in  pursuing  third 
parties  who  may  be  liable  to  pay  for  care 
and  services  under  the  plan,  unless  the 
individual  establishes  good  cause  for 
not  cooperating. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778.'Medical  Assistance 
Program) 

Dated:  June  16, 1992. 

WillMaiToby,|r.. 

Acting  Administrator,  Health  Care  Financing 
Administration. 

Approved:  August  21, 1992. 

Louis  W.  Sollivaa, 

Secretary. 

fFR  Dot  93-972  Filed  1-15-93;  «:45  am) 
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42  CFR  Parts  435, 436,  and  440 

[MB-001-fq 

RIN0938-AA58 

Medicaid  Program;  EUglbNRy  and 
Coverage  Raquiramanta 

AGENCY:  Health  Care  Financing 

Administration  (HCFA).  HHS. 

ACTION:  Final  rule  with  comment  period. 

SUMMARY:  These  regulations  amend  the 
requirements  for  coverage  of  certain 
groups  of  individuals  under  Medicaid 
and  the  requirements  for  determining 
Medicaid  eligibility.  The  regulations 
relate  to  coverage  of  individuals  in 
optional  categorically  needy  groups; 
aged,  blind  and  disabled  individuals  in 
States  that  use  more  restrictive 
requirements  for  Medicaid  than  those 
under  the  Supplemental  Security 
Income  (SSI)  program;  individuals 
receiving  optional  State  supplementary 
payments;  individuals  under  age  21 
who  are  not  receiving  AFDC; 
individuals  who  are  ineligible  for  cash 
assistance  under  the  Social  Security  Act 
because  of  requirements  that  do  not 
apply  under  Medicaid;  and  medically 
needy  groups.  In  addition,  the 
regulations  revise  the  methodologies  for 
determining  income  and  resource 
eligibility  under  Medicaid,  including 
financial  responsibility  of  relatives,  and 
for  determining  financial  eligibility  of 
medically  needy  groups,  including 
determining  medically  needy  income 
levels. 

These  regulations  interpret  provisions 
of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982,  as  amended 
by  several  acts,  including,  most 
recently,  the  Omnibus  Budget 
Reconciliation  Act  of  1987,  the 
Medicare  Catastrophic  Coverage  Act  of 
1988.  the  Family  Support  Act  of  1988, 
the  Omnibus  Budget  Reconciliation  Act 
of  1989,  and  the  Omnibus  Budget 
Reconciliation  Act  of  1990.  We  are  also 
making  some  administrative  changes  to 
achieve  more  efficient  operation  of  the 
Medicaid  Program. 
DATES:  Effective  Dates:  These 
regulations  are  effective  on  February  18, 
1993,  except  for  §§435.604,  435.606, 
436.604,  and  436.606,  which  are 
effective  April  19, 1993. 

Compliance  Dates:  We  will  not  hold 
a  State  out  of  compliance  with  the 
requirements  of  this  final  rule  if  the 
State  submits  preprinted  plan 
amendments  and  required  attachments 
by  April  19, 1993,  for  all  provisions 
other  than  §§435.604, 435.606, 436.604, 
and  436.606.  States  must  comply  with 
§§435.604,  435.606,  436.604,  and 
436.606,  and  submit  preprinted  plan 


amendments  and  required  attachments 
for  these  sections,  by  the  latest  of:  (1) 
July  19, 1993;  (2)  the  first  day  of  the 
next  fiscal  year  in  which  appropriations 
apply  following  January  19, 1993,  if 
State  legislation  is  needed  tp 
appropriate  funds  to  implement  the 
provisions  of  these  sections;  or  (3)  the 
first  day  of  the  calendar  quarter 
following  the  end  of  the  next  session  of 
the  State  legislature  that  convenes  after 
January  19, 1993,  if  the  State  needs 
authorizing  legislation  to  implement  the 
provisions  of  Uiese  sections. 

Comment  Date:  We  will  consider 
public  comments  on  the  provisions  of 
§§435.604,  435.606,  436.604,  and 
436.606  of  these  regulations  only  if  we 
receive  them  at  the  appropriate  address, 
as  provided  below,  no  later  than  5  p.m. 
on  February  16, 1993. 
AOOAESSES:  Address  comments  in 
writing  to:  Health  Caie  Financing 
Administration,  Department  of  Health 
and  Himian  Services,  attention:  MB- 
001-FC,  P.O.  Box  26676,  Baltimore, 
Maryland  21207. 

Please  address  a  copy  of  comments  on 
information  collection  requirements  to: 
Office  of  Information  and  Regulatory 
Affairs,  attention:  Laiu-a  Oliven,  Office 
of  Management  and  Budget,  room  3002, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

If  you  prefer,  you  may  deliver  your 
written  comments  to:  Room  309-^, 
Hubert  H.  Hiunphrey  Building,  200 
Independence  Avenue,  SW., 
Washington,  DC  20201,  or  room  132, 
East  High  Rise  Building,  6325  Security 
Boulevard,  Baltimore,  MD.  21207. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
MB-001-FC  Comments  will  be 
available  for  public  inspection  as  they 
are  received,  beginning  approximately  3 
weeks  after  publication,  in  room  309--G 
of  the  Departmental  offices  at  200 
Independence  Avenue,  SW., 
Washington,  D^  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  (202-690*7890). 
RM  FURTHER  INf^RMATION  CO»fTACT: 
Marines  Svo)e^,  (410)  966-4451. 

SUPPLEMENTARY  V^ORMATION: 

I.  General  Background 

Title  XIX  of  the  Social  Security  Act 
(the  Act)  provides  authwity  for  States  to 
operate  Medicaid  programs  to  provide 
medical  assistance  to  certain  needy 
individuals.  The  costs  of  administration 
and  services  of  approved  State  Medicaid 
programs  qualify  for  Federal  financial 
participation  (FFP).  In  general.  States 
that  have  established  Medicaid 
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programs  miist  provide  medica] 
assistance  to  lainilies  and  duldron  and 
aged,  blind,  and  disabled  individuals 
who  are  receiving,  or  are  deemed  to  be 
receiving,  cash  ami  stance  under  the  Aid 
to  Families  with  Dependent  Children 
(AFDC)  Program,  Supplemental  Security 
Income  (SSI)  Program,  and  mandatory 
State  supplement  (SSP)  programs,  and 
to  certain  lowHiKXiaM  pregnant  woman, 
infants*  and  childreo.  These  groups  of 
individuals  are  identified  as  the 
mandatory  categorically  needy 
eligibility  poups.  States  may  also 
choose  to  cover  certain  other 
categorically  needy  related  individuals. 
such  as  individiuls  receiving  optional 
State  supplementary  payments, 
individuals  who  are  eligible  for  but 
choose  not  to  receive  cash  assistance 
which  would  make  them  eligible  foi 
Medicaid,  and  individuals  who  would 
be  eligible  to  receive  these  types  of  cash 
assistance  if  they  were  not 
institutionalized.  These  elective  groups 
are  identified  as  the  optional 
categorically  needy  eligibility  groups. 

In  addition.  States  have  the  option  of 
providing  Medicaid  to  certain 
individuals  who  would  be  eligible  for 
cash  assistance  (AFDC  or  SSI  or  SSP 
only),  except  that  their  income  and 
rasouroas  exceed  allowable  levels. 
These  groups  of  individuals  are 
identified  as  the  medically  needy 
eligibility  groups. 

This  document  basicany  deals  with 
incorporation  in  the  Medicaid 
regulations  of  substantive  changes  made 
in  the  composition  of  these  eligibility 
groups  of  individuals  and  in  the  criteria 
used  to  determine  their  financial 
eligibility  under  Medicaid.  The 
substantive  changes  were  initially  made 
by  the  Omnibus  Budget  Reconciliation 
Act  of  1981  [OBRA  '81)  Public  Law  er- 
as and  the  Tax  Equity  and  Fiscal 
RespoBJsibility  Act  of  1982  (TEFRA). 
Public  Law  97-246  and  further 
ameivded  by  the  Deficit  Reduction  Act 
of  1984  (DRA).  Public  Law  98-369;  the 
Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  (COBRA), 
Public  Law  9»-272;  the  Omnibus 
Budget  Reconciliation  Act  of  1986 
(OBRA  '86),  Public  Law  99-509;  the 
Medicare  and  Medicaid  Patient  and 
Program  ProtectioD  Act  of  1987,  Public 
Law  100-93;  the  Onnibus  Budget 
Reconciliation  Act  of  1987  (OBRA  *87), 
Public  Law  102-203;  the  Medicare 
Catastrophic  Coverage  Act  of  1988 
(MCCA).  Public  Uw  100-360;  the 
Family  Support  Act  of  1988,  Public  Law 
100-485:  the  Omnibus  Budget 
Recoaciliatiui  Act  of  1989  (OBRA  "Se). 
Public  Law  101-239;  and  the  Omnibus 
Budget  Raconcibation  Act  of  1990 
(OBRA  '90).  Public  Uw  101-508.  This 


document  also  contains  additional 
changes,  most  of  which  have  been 
issued  as  proposals,  that  are  made  as  a 
result  of  administrative  decisions  to 
improve  program  administration  and 
efficiency. 

On  September  26, 1989,  we  published 
in  die  Federal  tagistar  (54  FR  39421), 
a  notice  of  proposed  rulemaking 
(NPRM).  In  summary,  this  NPRM 
proposed  to  implemient  certain 
provisions  of  TEFRA,  as  amended  by 
the  several  laws  cited  above,  relating  to 
clarification  of  corverage  of  optional 
categgrically  needy  groups  toad 
individuals  vmdar  21;  the  required  use 
of  a  single  income  and  resource 
standard  for  determining  financial 
eligibihty  for  medically  needy 
individuals;  the  required  use  ctf  related 
cash  assistance  program  methodologies 
in  determining  financial  eligibility  of 
the  medically  needy;  and  the  option  to 
use  more  liberal  income  and  resource 
methodologies  in  determining  financial 
eligibility  of  cotain  groups.  In  addition, 
this  NPRM  proposed  to  clarify  various 
other  digibibty  requirements  (for 
example,  financial  eligibility 
requirements  for  AFDC-related,  non- 
cash assistance  individuals  and 
establishmmt  of  medically  needy 
income  levels  for  one-person  fainilies 
within  FFP  limitations),  and  to  respond 
to  public  comments  related  to  the 

Erovision  of  Medicaid  services  that  we 
ad  received  on  a  September  30, 1981 
regulation  that  implemented  provisions 
ofOMlA'81. 

We  received  ovw  1,100  pieces  of 
correspondence  in  response  to  the 
September  1989  NPRM.  Because  of  the 
multiple  subjects  contained  in  the 
NPRM  which  we  must  address  in  this 
final  rule,  we  will  discuss  separately,  by 
siibject  area,  the  NPRM  provisions,  the 
public  comments  received  related  to 
that  area  and  the  Department's  response, 
and  the  provisions  of  the  final 
regulations. 

IL  Optional  Categorically  Needy 
Groups 

A.  Background 

Section  137(b)(^  of  TEFRA 
established  authority  (previously  not 
specified  in  the  Act)  for  States  to  cover 
optional  categorically  needy  individuals 
as  distinct  Medicaid  eligibility  groups 
and  described  in  the  groups  of 
individuals  that  may  be  covered  under 
section  1902(a)(10)(A)(ii)  of  the  Social 
Security  Act.  Section  1902(aKlO)(AKii) 
of  the  Act  relates  the  optional 
categorically  needy  groups  to  the  group 
or  groups  of  individuals  described  in 
section  1905(a)  of  the  Act,  which 
contains  the  definition  of  medical 


assistance.  The  section  1905(a) 
definitional  listing  includes  aged 
individuals,  blind  individuals,  disabled 
individuals,  individuals  imder  age  21 
(or,  at  State  option,  under  age  20, 19,  or 
18),  relatives  specified  in  section 
406(bXl)  of  the  Act  who  are  living  with 
children  who  are  (or  would  be  if  needy) 
dependent  diildren  under  AFDC 
(referred  to  in  this  document  as 
"specified  rdiatives")  and  pregnant 
women.  This  definitional  usting  also 
includes  persons  essential  to 
individuals  receiving  cash  assistance 
under  the  programs  of  old  age 
assistance,  aid  to  bhnd,  aid  to  dte 
permanently  and  totally  disabled  and 
aid  to  die  aged,  blind,  and  disabled  that 
are^^icable  in  the  Territories. 

B.  NPRM^rovi^ns 

In  the  September  1989  NPRM,  we 
proposed  to  amend  the  existing 
regulations  under  S  435.201,  whidi 
contains  a  basic  provision  for  States  to 
exercise  flexibility  in  covering 
individuals  as  optionak^ljgibility 
groups,  to  specify  the  individuals  fisted 
in  section  1905(a)  of  the  Act  as  those 
fit)m  which  the  State  may  dioose  its 
optional  categorically  needy  eligibility 
groups.  The  regulations  would  then 
conform  to  the  provisions  of  the  Act  as 
darified  under  TEFRA.  We  also 
proposed  to  make  conforming  changes 
in  §§435.210.  435.211.  435.220.  and 
435.223  which  contain  the  specific 
requirements  for  individuals  iiKJuded 
in  the  optional  categorically  needy 
coverage  groups. 

C  Public  Comments 

We  did  not  receive  any  ma)or 
comments  on  the  proposed  provisions. 

D.  Provisions  of  the  Final  Regulations 

We  are  adopting  the  proposed 
changes  in  §§435.201.  435.210. 435.211. 
435.220.  and  435.223  of  the  regulations 
as  final,  without  modifications. 

m.  Aged,  Blind,  and  Disabled 
Individnals  in  Section  102(f)  States  . 

A.  Background 

Section  1902(f)  of  the  Act  allows 
States  to  use  more  restrictive  criteria 
than  SSI  in  determining  Medicaid 
eligibihty  foraged,  blind,  and  disabled 
individuals.  The  more  restrictive  criteria 
may  not  be  more  restrictive  than  those 
imder  the  State's  approved  Medicaid 
plan  in  effect  on  January  1, 1972.  Under 
section  19G2(r)(2)  of  the  Act,  as  added 
by  MCCA.  section  1902(f)  States  are 
permitted  to  use  methods  for 
determining  income  and  resource 
eligibihty  for  aged,  blind,  and  disabled 
individuals  that  are  more  liberal  than 
^ose  used  under  SSI.  However,  the 
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more  liberal  methods  adopted  by  a 
section  1902(f)  State  under  the  section 
1902(r)(2)  authority  must  be  consistent 
with  the  FFP  limits  established  under 
section  1903(f)  of  the  Act. 

States  that  choose  to  use  eligibility 
requirements  and  methods  for  the  aged, 
blind,  or  disabled  that  are  more 
restrictive  tha)i  those  used  to  determine 
eligibility  for  SSI  may  use  more 
restrictive  nonfinandal  eligibility 
conditions,  financial  eligibility 
conditions,  or  both.  These  more 
restrictive  requirements  may  apply  to 
the  aged,  blind,  and  disabled,  or  any 
combination  of  these  groups.  For 
example,  a  State  may  use  more 
restrictive  eligibility  requirements  for 
the  aged  and  provide  Medicaid  to  all 
blind  or  disabled  SSI  recipients. 
Although  these  States  may  use  more 
restrictive  eligibility  requirements,  they 
must,  as  a  minimum,  allow  all  SSI 
recipients  and  individuals  deemed  to  be 
SSI  recipients  to  apply  for  Medicaid  and 
have  their  eligibility  determined  using 
the  more  restrictive  eligibility 
requirements  for  mandatory 
categorically  needy  individuals,      s 

States  that  choose  to  cover  aged, 
blind,  or  disabled  individuals  under 
section  1902(f)  of  the  Act  and  that  do 
not  have  a  medically  needy  program 
must  allow  certain  of  these  individuals 
to  deduct  the  cost  of  incurred  medical 
expenses  from  income  (referred  to  as 
spend  down)  in  order  t(n)ecome  eligible 
as  categorically  needy.  We  have 
required  these  States  to  allow  any 
individual  whose  income  exceeds  the 
categorically  needy  income  level  to 
spend  down  to  the  categorically  needy 
income  levels  established  by  the  State 
under  section  1902(f),  which  may  be 
lower  than  the  SSI  income  standards. 

Section  1902(f)  States  may  also  use 
more  liberal  income,  standards  than 
those  used  uinler  SSI  through  an 
election  to  provide  Medicaid  to  optional 
categorically  needy  groups  under  the 
provisions  of  section  1902(a)(10)(A)(ii). 
For  example,  section  1902(0  States  may 
use  more  liberal  income  standards  by 
electing  to  provide  Medicaid  to 
recipients  of  optional  State 
supplements,  institutionalized 
individuals  who  satisfy  a  special 
income  level,  or  low-income  (poverty 
related)  groups  of  aged  and  disabled 
individuals.  Election  of  the  income 
standards  higher  than  SSI  results  in  an 
extension  (or  replacement)  of  the  more 
restrictive  income  standards  established 
under  section  1902(0-  For  example,  if  a 
section  1902(0  State  elects  to  provide 
Medicaid  to  aged,  blind,  and  disabled 
individuals  who  have  incomes  up  to 
standards  which  do  not  exceed  100 
percent  of  the  Federal  poverty  level,  the 


poverty-level  related  standard  elected 
by  the  State  becomes  the  categorically 
needy  income  standard  for  all  aged  and 
disabled  individuals  in  that  State  who 
have  income  equal  to  or  below  that 
standard.  Individuals  with  income 
above  the  higher  optional  categorically 
needy  standard  must  spend  down  to  the 
SSI  income  standard,  a  more  restrictive 
standards,  or  the  medically  needy 
standard  in  order  to  become  Medicaid 
eligible. 

Section  1902(0  States  may  make 
optional  supplementary  payments  to 
SSI  recipients  and  to  individuals  who 
have  income  above  the  SSI  income 
standards.  If  these  States  elect  to 
provide  Medicaid  to  individuals  by 
virtue  of  their  receipt  of  these  State 
supplementary  pavments  under  section 
1902(a)(10)(A)(ii)  (IV)  or  (XI).  the  State 
must  provide  Medicaid  to  all 
individuals  who  are  members  of  the 
group  it  has  elected  to  cover.  Moreover, 
if  payments  are  made  to  persons  who 
would  otherwise  be  eligible  under  a 
State's  1902(0  plan  and  the 
supplementary  payments  meet  the 
optional  State  supplement  requirements 
of  section  1902(a)(10)(A)(ii)(XI)  (which 
permits  the  use  of  more  restrictive 
income  disregards  in  determining 
eligibility  under  the  State  supplement 
program),  a  State  may,  but  is  not 
required  to,  use  its  optional  State 
supplement  standards  to  determine 
Medicaid  eligibility  for  categorically 
needy  individuals  included  under  its 
optional  State  supplement  program. 
(This  optional  group  is  discussed  in 
detail  later  in  this  document.) 

B.  NPIUid  Provisions 

In  the  September  :1989  NFRM,  we 
proposed  to  clarify  coverage  of  aged, 
blind,  and  disabled  individuals  under 
section  1902(0  as  niandatory 
categorically  needy  (§435.121),  as 
optional  categorically  needy  (§  435.230), 
and  as  medically  needy  (§435.330). 
Specifically: 

1.  Mandatory  Categorically  Needy 

In  order  to  clarify  the  section  1902(0 
provision,  we  proposed  to  retain  the 
requirement  under  the  existing 
§  435.121  to  limit  the  minimum 
required  eligibility  group  of  aged,  blind, 
and  disabled  individuals  to  which  the 
mora  restrictive  requirements  would 
apply  to  recipients  of  SSI  and  certain 
individuals  who,  for  purposes  of 
Medicaid,  are  deemed  to  be  SSI 
recipients.  We  also  proposed  to  broaden 
the  deemed  SSI  recipient  group  to 
include  individuals  who  qualify  under 
section  1619(b)(3)  of  the  Act  as  added 
by  Public  Law  99-643. 


Under  the  proposed  revision  of 
§  435.121,  States  would  be  required  to 
consider  as  mandatory  categorically 
needy  those  aged,  blind,  or  disabled  SSI 
recipients  who  meet  the  more  restrictive 
criteria  used  by  the  State  and  whose 
income  meets  the  State's  more 
restrictive  income  standard.  In 
determining  whether  an  individual 
meets  the  more  restrictive  income 
standard,  the  individual's  income 
would  be  reduced  by  deducting  any  SSI 
payments  that  he  or  she  receives,  any 
State  supplementary  payments  that 
meet  the  conditions  specified  in  the 
Medicaid  regulations  (which  were 
proposed  to  be  redesignated  as 
§§435.232  and  435.234)  and  incurred 
medical  expenses  permitted  under  Uie 
Medicaid  regulations.  Under  the 
proposed  revision,  to  the  extent 
permitted  by  section  1902(r)  of  the  Act, 
these  States  would  also  be  permitted  to 
use  methodologies  for  determining 
income  and  resource  eligibility  that  are 
less  restrictive  than  those  of  the  SSI 
program. 

After  TEFRA  and  subsequent 
amendments  to  the  Medicaid  statute,  we 
reexamined  section  1902(0  and  its 
application  to  categorically  needy  and 
medically  needy  groups.  As  a  result  of 
this  reexamination,  we  bad  proposed  in 
the  September  1989  NFRM  to  limit  the 
definition  of  categorically  needy 
individuals  in  section  1902(0  States  that 
do  not  have  medically  needy  programs. 
We  proposed  to  change  our  policy  that 
allows  any  aged,  blind,  and  disabled 
individual  in  these  States  whose  income 
exceeded  the  categorically  needy 
income  level  to  spend  down  to  the 
State's  categorically  needy  income 
levels  established  under  section  1902(0 
(which  in  some  cases  may  be  lower  than 
the  SSI  income  standard).  We  proposed 
to  change  our  policy  to  indicate  that 
individuals  who,  on  the  basis  of  their 
income,  would  not  be  eligible  for  cash 
assistance,  or  who  meet  certain 
specified  less  restrictive  standards  or 
criteria,  would  have  their  Medicaid 
eligibility-determined  under  the 
spenddown.  process  only  if  the  State  had 
a  medicalfy  needy  program.  We 
proposed  this  limitation  on  the 
definition  of  categorically  needy 
individuals  in  secticm  1902(0  States  that 
do  not  have  a  medlcaUy  needy  prc^ram 
because  we  did  not  believe  that  the 
Medicaid  statute  authorized  section 
1902(0  States  to  estdilish  a  medicaUy 
needy  spenddown  type  program  for  (he 
aged,  blind,  and  disabled  without 
having  to  provide  equivalent  coverage 
for  ^FDC-related  groups.  (In  passing 
section  1902(0  of  the  Act,  the  Congress 
indicated  that  it  did  not  intend  to 
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require  States  to  broaden  Medicaid 
coverage  beyond  SSI  or  State 
supplement  recipients,  but  to  permit 
States  to  restrict  coverage  if  they  chose 
to  do  so.)  llie  Congress  clarified  under 
OBRA  '81  and  TEFRA  that  if  a  State 
wished  to  cover  the  medically  needy, 
the  minimum  coverage  is  for  AFDC- 
related  individuals. 

2.  OptionalCategorically  Needy 

.    In  the  September  1989  NfPRM.  we 
proposed  to  add  a  new  §  435.230  to 
allow  section  1902(f)  States  to  establish 
optional  categorically  needy  eligibility 
groups  of  aged,  blind,  and  disabled 
individuals.  These  groups  would 
include  individuals  who  would  be 
eligible  as  mandatory  categorically 
needy  under  §  435.121  except  that  they 
are  not  receiving  an  SSI  payment  and 
whose  income  before  spenddown  meets 
certain  other  specified  levels.  Section 
1902(f)  States  also  would  be  permitted 
to  cover,  as  optional  categorically 
needy,  other  groups  of  aged,  blind,  and 
disabled  individuals  who  are  eligible 
under  criteria  that,  at  State  option, 
extend  beyond  SSI  criteria — for 
example,  those  receiving  an  optional 
State  supplement  and  those  receiving 
home  and  community  based  services. 
This  proposal  would  allow  section 
1902(f)  States  to  set  up  optional 
categorically  needy  groups  of 
individuals  who  are  eligible  for  but  are 
not  receiving  cash  assistance,  as  allowed 
in  non-section  1902(f)  States.  We 
believed  that  this  was  appropriate  in 
view  of  the  OBRA  '81  clarification  of 
coverage  of  optional  categorically  needy 
groups. 

3.  Medically  Needy  Group 

In  the  September  1989  NPRM,  we 
proposed  to  allow  section  1902(f)  States 
to  cover  as  medically  needy  any  aged, 
blind,  or  disabled  individual  who, 
except  for  financial  criteria,  meets  the 
eligibility  criteria  for  mandatory  or 
optional  categorically  needy  coverage 
applied  under  the  authority  of  section 
1902(f3.  States  would  be  permitted  to 
allow  these  medically  needy  individuals 
to  establish  financial  eligibility  by 
applying  less  restrictive  income  and 
resource  methodologies  than  SSI  under 
section  1902(r)(2)  of  the  Act,  as  added 
by  MCCA,  and  by  deducting  incurred 
medical  expenses  from  income  in 
accordance  with  financial  eligibility 
requirements  specified  in  the  existing 
regulations  iunder  §435.831.  We 
proposed  t{<  retain  in  §  435.330  the  basic 
provisioAs  for  eligibility  of  aged,  blind, 
and  disabled  individuals  as  medically 
needy  in  section  1902(0  States.  We 
proposed  to  revise  the  section  to  make 
it  consistent  with  the  proposed 


revisions  under  §§  435.121  and  435.230 
for  mandatory  and  optional 
categorically  needy  eligibility  in  section 
1902(f)  States  and  to  clarify  the  financial 
eligibility  conditions  included  under 
section  1902(r)(2). 

C.  PuWjc  Comments  and  Departmental 
Responses 

Comment:  Several  commenters 
recommended  that  the  regulations  be 
substantially  rewritten  to  better  clarify 
the  option  under  section  1902(f)  to  use 
more  restrictive  income  and  resource 
eligibility  rules  for  aged,  blind,  and     * 
disabled  individuals. 

Response:  We  agree  that  the  rules 
governing  eligibility  of  aged,  blind,  and 
disabled  individuals  in  ^ection  1902(f) 
States  are  complicated-and  have  further 
revised  the  regulations  that  address  the 
establishment  of  the  eligibility 
conditions  for  the  groups  in  an  attempt 
to  make  the  provisions  clearer. 
Specifically,  we  have  rewritten 
§  435.121,  which  covers  the  mandatory 
categorically  needy  group;  rewritten 
proposed  §  435.230,  which  describes  the 
option  for  section  1902(f)  States  to 
include  optional  categorically  needy 
eligibility  groups;  and  rewritten  the 
proposed  redesignated  and  revised 
§435.631  (previously  §435.731  before 
the  redesignation),  which  describes 
general  income  requirements.  We  have 
also  deleted  the  proposed  redesignated 
and  revised  §435.632.  which  was 
previously  §  435.732  and  which 
provided  procedures  for  determining 
income  eligibility  in  States  using  mora 
restrictive  requirements  than  SSI.  We 
have  incorporated  the  income 
procedures  of  proposed  §  435.632  in 
§§  435.121  and  435.230,  including  the 
requirement  for  deductions  of  incurred 
medical  and  remedial  care  expenses. 
This  will  help  readers  to  better 
understand  the  application  of  the 
spenddown  rules  in  section  1902(f) 
States  and  other  eligibility  criteria 
applicable  to  aged,  blind,  and  disabled 
individuals. 

Comment:  Several  commenters  stated 
that  they  had  difficulty  relating  the 
section  1902(f)  rules  to  other  eligibility 
groups  and  recommended  clarification 
in  the  final  rule.  They  requested 
clarification  of  Medicaid  eligibility,  in 
section  1902(f)  States,  of  qualified 
Medicare  beneficiaries  under  sections 
1902(a)(10)(E)(i)  and  190fe(p)  of  the  Act. 
qualified  disabled  and  working 
individuals  (QDWIs)  under  sections 
1902(a)(10)(E)(ii)  and  1905(s)  ofithe  Act, 
and  individuals  who  are  deemed  to  be 
SSI  recipients  under  section  1619(b)(3) 
of  the  Act.  They  also  wanted 
clarification  of  how  the  provisions  for 
protection  of  income  and  resources  of 


community  spouses  of  institutionalized 
individuals  und6r  section  1924  of  the 
Act  related  to  the  section  1902(f)  rules 
and  to  the  medically  needy  provisions. 

/?esponse.\We  have  clanfied  the 
regulation  lud^r  §  435.121  (previously 
paragraph  (f)  anH  now  paragraph  (b))  to 
provide  that  section  1902(f)  States  must 
include  under  their  plans  mandatory 
eligibility  of  individuals  who  meet  the 
requirements  of  section  1619(b)(3)  of  the 
Act.  even  though  they  may  not  continue 
to  meet  the  States'  more  restrictive 
eligibility  requirements  under  section 
1902(f).  We  also  have  included  a 
provision  under  §  435.121(b)  to  specify 
that  section  1902(0  States  must  provide 
mandatory  eligibility  to  QMBs  and 
QDWIs  who  meet  the  requirements  of 
sections  1902(a)(10)(E)(i)  and  1905(p) 
and  sections  1902(a)(10)(E)(ii)  and 
1905(s),  respectively,  without 
consideration  of  the  more  restrictive 
eligibility  requirements.  Proposed 
amendments  to  incorporate  the 
provisions  for  the  establishment  of  the 
eligibility  groups  of  QMBs  and  QDWIs 
in  the  HCFA  regulations  are  being 
developed  in  separate  documents.  Until 
these  HCFA  regulations  on  QMBs  and 
QDWIs  eligibility  groups  are  published. 
States  are  required  to  provide 
mandatory  eligibility  in  accordance 
with  the  specified  provisions  of  the 
Social  Security  Act. 

We  also  are  in  the  process  of 
developing  proposed  regulations  to 
interpret  the  provisions  of  section  1924 
of  the  Social  Security  Act  relating  to  the 
protection  of  income  and  resources  of 
institutionaUzed  individuals  for 
community  spouses.  Section  1924 
provides  that  the  provisions  of  that 
section  supersede  any  provisions  of 
section  1902(0  that  are  inconsistent 
with  them.  Therefore,  States  are  bound 
to  implement  section  1924  on  the  basis 
of  their  reasonable-Interpretation  of  the 
law.  We  have  included  an  appropriate 
reference  to  the  section  1924 
requirements  in  §  435.121(a). 

Comment:  One  commenter 
recommended  that  §435.121  provide  for 
the  income  deductions  for  title  II 
(monthly  social  security  benefits) 
increases  of  former  SSI  and/or  State 
supplement  recipients  required  under 
section  503  of  Public  Law  94-566  and 
title  II  increases  for  certain  widow(er)s 
who  receive  changes  in  their  title  II 
benefits. 

Response:  We  have  not  accepted  the 
recommendation.  The  deductions 
referred  to  by  the  commenter  are 
mandatory  deductions  for  determining 
whether  individuals  qualify  for  the 
special  Medicaid  status  conferred  by  the 
statutes  mentioned  in  the  comment.  If, 
after  applying  the  deductions,  an 
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individual  qualifies  for  the  status,  be  or 
she  is,  in  effect,  deemed  to  be  an  SSI 
redpient.  For  purposes  of  determining 
the  Wpe  of  Medicaid  they  wiU  be 
eligible  to  receive  when  they  qwnd 
down.  States  electing  the  option  under 
section  1902(f)  must  treat  these 
individuals  as  SSI  recipients.  We  have 
amended  §435.121  to  refer  to  the 
regulations  at  §§435.135. 435.137,  and 
435.138  to  make  clear  that  these 
individuals  will  be  categorically  needy 
if  they  spend  down  their  excess  incrane. 
These  cross-referenced  regulations 
contain  the  specific  requirements  for 
eligibility  for  these  special  status 
groups.  We  have  also  added  a  cross- 
reference  to  §§435.135  and  435.138  in 
§  435.230  (the  provision  that  govwns  the 
options  available  to  section  1902(f) 
States  with  respect  to  the  categorically 
needy).  This  is  because,  with  respect  to 
individuals  covered  in  §§435.135  ot 
435.138,  States  have  the  option  to 
disregard  certain  portions  of  the 
individual's  title  II  benefits  in 
determining  their  Medicaid  eligibiKty. 
(All  States  must  disregard  the  relevant 
title  n  income  in  determining  whether 
an  individual  qualifies  for  the  spedai 
status  under  §§435.135. 435.137.  and 
435.138.)  The  treatment  of  certain  title 
D  increases  received  by  certain  disabled 
widow(er)s  was  the  subject  oi  litigation 
in  Darling  v.  Bowen.  We  published  fiml 
regulations  to  implem«at  the  court 
decisions  in  that  case  on  November  21, 
1990  (55  FR  48601).  The  preamble  to 
that  document  and  the  regulation  at  42 
CFR  435.137  contained  in  that 
document  specify  the  special  treatment 
adopted  by  virtue  of  the  court  orders  for 
individuals  covered  under  section 
1634(b)  of  the  Act. 

Comment.  One  commenter  believed 
that  the  proposed  §  435.230(b)  should  be 
revised  to  make  it  clear  that  this  section 
does  not  establish  eligibility 
requirements  for  section  1902(f)  States 
for  their  optional  categorically  needy 
groups.  The  commenter  believed  that 
the  purpcse  of  the  section  %vas  to 
establish  the  income  and  resource 
standards  used  to  determine  who  is 
optional  categorically  needy.  The 
commenter  also  believed  that  the 
preamble  and  the  regulation  text  would 
be  interpreted  to  require  section  1902(f) 
Stales  to  use  the  cash  assistance  rules  to 
establish  eligibility  for  the  optional 
categorically  needy. 

Response:  We  have  not  made  any 
changes  in  these  final  regulations  in 
response  to  this  comment,  other  than  for 
clarification  purposes.  We  intend  that 
§  435.230  e&tnblish  eligibility 
requirements  for  optional  categorically 
needy  groups  in  section  1902(f)  States. 
The  eligibility  criteria  for  these 


lon 


individuals  are  complicated  and  contain 
requirements  that  might  legitimately  be 
classified  as  finandal  criteria.  However, 
it  is  necessary  for  us  to  include  such 
financial  criteria  to  describe  the 
composition  of  the  eligibility  group. 
This  section  must  be  read  in 
con)imction  with  other  regulatory  and 
statutory  provisions  that  establish 
criteria,  standards,  and  methods  far 
determining  income  and  resource 
eligibility  for  the  specific  opticmal 
groups  described  in  the  section. 

Coaunent:  Several  commanters 
disagreed  With  our  {vopoaed 
interpretation  of  how  election  by  secti' 
1902(0  States  of  the  option  to  use  more 
liberal  income  and  resource  methods 
under  section  1902(r)(2)  of  the  Act 
affects  these  States'  continued  authority 
to  use  more  restrictive  Income  and 
resource  methods  under  section  1902(0. 
Tbey  believed  that  section  1902(0 
States,  by  virtue  of  section  1902(r)(2), 
must  adopt  methods  of  counting  income 
and  resources  for  the  aged,  bKna,  and 
disabled  that  are  at  least  as  liberal  as 
those  of  the  SSI  program.  The 
cemmenters  based  iJbeir  objection  to  the 
proposed  Interpretation  on  a  Federal 
District  Court  decision  in  Mowbray  v. 
KozJowski  and  Sullivan  (No.  89-3355). 

Response:  We  appealed  this  District 
Court  dedsian  on  whidi  the 
commenters  based  their  arguments.  In 
Mowbrny  v.  Kozlowski,  914  F.2d  593 
(4th  Qr.  1990).  the  COurt  of  Appeals 
reversed  the  lower  court's  dedsion  and 
upheld  the  continued  right  of  section 
1902(0  States  to  use  more  restrictive 
methods  for  determining  Medicaid 
eligibility  of  their  aged,  blind,  and 
disabled  individuab. 

Comment:  One  commenter  stated  that 
aged,  blind,  and  disabled  persons  in 
section  1902(0  States  are  not  subject  to 
FFP  limits  under  section  1903(0  of  the 
Act.  Thus,  the  commenter  believed  that 
we  should  not  impose  a  dollar  cap  on 
the  more  Uberal  income  polides  that 
section  1902(0  States  may  propose 
under  section  1902(r)(2). 

Response:  We  disagree  with  the 
commenter.  There  is  no  exception  to  the 
income  limitations  for  purposes  of  FFP 
spedfied  in  section  1903(f)  of  the  Act 
for  section  1902(0  States.  Section 
1902(0  explidtly  refers  to  section 
ig03(f)  in  connection  with  the 
calculation  of  the  income  spenddown  to 
be  used  by  section  1902(0  States.  Since 
section  1902(0  only  provides  States 
with  the  authority  to  use  eligibility  rules 
that  are  more  restrictive  than  the  SSI 
rules,  it  does  not  confer  upon  those 
States  authority  to  violate  the  section 
1903(0  FFP  caps,  which  exempt  actual 
SSI  recipients.  The  section  1902(0 
opticm  acts  as  a  shield  against  other 


provisions  of  the  Medicaid  statute 
which  would  otberwdse  compat  Stales 
to  cover  any  aged,  bbnd.  or  (usabJed 
individual  who  would  not  have  been 
eligible  under  tke  State's  lequiruDeots 
in  eflect  on  January  1. 1972.  It  is  not  a 
source  of  aCBrmathre  authority  to  cover 
other  individuals.  This  view  has  been 
confirmed  by  the  U.S.  Courts  of  Appeal 
for  the  4th  and  8th  Circuits  in  Samgf 
V.  Toon,  795  F.2d  643  (8th  Or.  1986) 
and  Morris  v.  Morrow.  783  F.2d  457  (4th 
Or.  1986). 

Comment:  One  commenter  reed  the 
proposed  regulation  to  prohibit  section 
1902(0  States  h^m  targeting  the 
eligibility  groups  ka  whom  more  Ubwal 
section  1902(r)(2)  poUdes  could  be 
applied,  unlike  SUates  that  do  not  use 
more  restrictive  eligilnlity  reouiremants 
for  the  aged,  blir>d,  ai>d  disatried. 

Response:  The  regulation  does  not 
limit  section  1902(0  States'  ability  to 
target  the  groups  fbr  whom  these  States 
wish  to  apply  more  liberal  income  and 
resource  meUiodolo^iee.  In  fad,  section 
1902(0  States  have  more  flexiUllty  than 
non-sectioo  1902(0  States  to  target 
groups  becaitse  they  may  apply  more 
libeial  polides  to  SSI  redpieots  whose 
eligibility  is  determined  under  the  more 
restrictive  requirements  un^r 
§435.1». 

Comment:  A  number  of  commentos 
objedea^to  our  interpretation  of  which 
Individuals  could  spend  down  their 
income  to  become  eligible  for  Medicaid 
as  categorically  needy  in  a  section 
1902(0  State  without  a  medically  needy 
program. 

Response:  We  have  reexamined  the 
law  in  light  of  this  comment  and  have 
decided  not  to  adopt  the  proposed 
change  that  would  limit  the  definition 
of  categorically  needy  in  section  1902(0 
States  that  do  not  include  a  medically 
needy  program.  We  believe  there  is  still 
a  legal  basis  to  support  the  policy 
currently  being  applied  by  the  section 
1902(0  States  without  medically  needy 
programs.  These  States  will  be 
permitted  to  aUow  aged,  blind,  and 
disabled  individuals  whose  income 
exceeds  the  income  standard 
established  by  the  State  to  spend  down 
income  to  become  categorically  needy. 
However,  these  States  may  allow  these 
individuals  to  spend  down  only  to  the 
lower  of  an  income  standard  that  equals 
the  standard  used  under  SSI  based  on 
an  individual's  living  arrangement  or 
the  more  restrictive  standard  established 
under  section  1902(0- 

Comment:  One  commenter  believed 
that  the  regulations  should  be  revised  to 
permit  SSI  criteria  States  to  use  more 
restrictive  eligibility  requirements  for 
any  Medicaid  group  of  aged,  blind,  and 
disabled  individuals.  SSI  criteria  States 
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are  those  that  use  SSI  program 
requirements  to  determine  Medicaid 
eligibility  for  the  aged,  blind,  and 
disabled,  but  do  not  automatically  add 
SSI  recipients  to  their  Medicaid  rolls. 
SSI  recipients  must  file  a  separate 
Medicaid  application  with  the  State. 
The  commenter  reaches  this  conclusion 
because  the  commenter  believed  that 
their  is  explicit  authority  for  such  States 
to  use  more  restrictive  income  eligibility 
policies  for  recipients  of  optional  State 
supplements  when  such  States  do  not 
have  agreements  with  the  Social 
Security  Administration  to  determine 
eligibility  for  such  supplemental 
payments  for  the  State. 

Response:  There  is  no  statutory 
authority  allowing  SSI  criteria  States  to 
use  more  restrictive  income  eligibility 
"  methods  except  for  the  explicit 
authority  in  the  optional  State 
supplement  option  imder  section 
1902(a)(10)(A){ii)(XI).  If  these  States 
wish  to  use  more  restrictive  eligibility 
requirements  for  groups  other  than 
those  defined  under  this  section  of  the 
law,  the  State  must  elect  the  option 
described  under  section  1902(f)  and 
implemented  in  $435,121. 

D.  Provisions  of  the  Final  Regulations 

We  have  adopted  the  proposed 
regulations  as  final,  with  the 
modifications  discussed  under  the 
PubUc  Comments  and  Departmental 
Responses  portion  of  this  section. 

IV.  Individuals  Receiving  Optional 
State  Siqtplementary  Payments 

A.  Background 

Sections  1902{a)(10)(A)(ii)(IV)  and 
1902(a)(10)(A)(ii)(XI)  of  the  Act  provide 
for  Medicaid  eligibility  of  aged,  blind, 
and  disabled  individuals  who  are 
receiving  an  optional  State 
supplementary  payment.  Section 
1902(a)(lO){A)(ii)(XD  of  the  Act,  as 
added  by  section  4104  of  OBRA  '87  and 
amended  by  section  411(k)  of  MCXIA, 
provides  for  Medicaid  coverage  of 
optional  State  supplement  recipients  as 
an  optional  categorically  needy  group  in 
section  1902(f)  States  and  in  States  that 
use  SSI  eligibility  criteria  but  do  not 
have  section  1616  or  1634  agreements 
with  the  Social  Security  Administration 
(under  which  the  Social  Security 
Administration  processes  applications 
for  Medicaid).  Section  1905(j)  describes 
State  supplement  recipients  as  those 
individuals  who  are  receiving  SSI  or 
who.  except  for  income,  would  be 
eligible  to  receive  SSI  benefits. 
Therefore,  SSI  criteria  are  used  to 
determine  eligibility  for  State 
supplements.  Section  1905(j)  also 
defines  optional  State  supplement 


criteria  that  States  may  use  to  establish 
Medicaid  eUgibility.  These  criteria  also 
must  be  used  to  determine  if  such 
payments  are  deducted  from  income  for 
purposes  of  detemuning  eUgibility  in 
States  that  elect  to  use  more  restrictive 
eligibility  requirements  than  SSI. 

Under  section  1902(a)(10)(A)(ii)(XD. 
section  1902(f)  States  that  do  not  have 
agreements  with  the  Social  Security 
Administration  to  administer  their  State 
supplementary  benefits  may  use  more 
restrictive  income  deductions  than 
permitted  non-section  1902(f)  States  and 
section  1902(f)  States  that  have  the 
Social  Secmity  Administration 
administer  theil-  State  supplementary 
payments  (State  supplementary 
payments  made  under  the  authority  of 
section  1902(a)(10)(A)(ii)(IV)  of  the  Act). 

B.  NPRM  Provisions 

In  the  September  1989  NPRM,  we 
proposed  to  incorporate  the  provisions 
of  section  1902(a)(10)(A)(iiT(XI)  of  the 
Act  in  the  new  §  435.2^4.  Since  section 
l902(a)(10)(A)(ii)(Xirof  the  Act  referred 
to  recipients  of  an  optional  State 
supplementary  payment,  we  also 
included  in  the  proposed  $435,234  the 
acceptable  categories  of  State 
supplementary  payments  that  are 
currently  found  in  the  regulation  at 
§  435.230  (which  was  proposed  to  be 
redesignated  as  §  435.232)  applicable  to 
non-section  1902(f)  States.  These 
categories  were  derived  from  our 
interpretation  of  the  definition  of  a  State 
supplementary  payment  imder  section 
1905{j).  They  also  apply  to  States  that 
elect  to  provide  Medicaid  under  section 
1902(a)(10)(A)(ii)(IV)  of  the  Act  to 
individuals  eligible  to  receive 
supplementary  payments.  For 
organizational  reasons,  because  of  the 
redesignations  and  addition  to  the 
regulations,  we  also  proposed  to 
redesignate  §  435.231  as  §435.236. 

C.  Public  Comments  and  Departmental 
Responses 

Comment:  One  commenter  believed 
that  §435.234  should  be  revised  to  make 
clear  that  more  restrictive  eligibility 
requirements  may  not  be  used  to 
determine  Medicaid  eligibility  if  more 
restrictive  eligibility  requirements  are 
not  actually  used  to  determine 
eligibility  for  the  optional  State 
supplement. 

Response:  We  disagree  with  the 
commenter.  We  do  not  believe  there  is 
a  basis  in  the  law  to  require  section 
1902(f)  States  to  provide  Medicaid  to  all 
of  their  State  supplement  recipients. 
However,  the  more  restrictive 
requirements  are  used  to  determine  both 
Medicaid  and  State  supplement 
eligibility  when  a  State  elects  the  option 


under  section  1902(a)(10)(A)(U)(XI).  as 
implemented  through  §435.234. 

Comment:  One  commenter  stated  that 
§435.234  does  not  allow  less  restrictive 
eligibility  requirements  under  the 
authority  of  section  1902(r)(2)  and 
should  be  revised  to  reflect  this  option. 

Response:  We  do  not  believe  it  is 
necessary  for  this  section  to  reflect  this 
option,  as  it  is  covered  under  §  435.230 
as  revised.  Section  435.234  also  allows 
less  restrictive  income  policy  imder  the 
authority  of  section 

1902(a)(10)(A)(ii)(XI).  TTierefore,  a  State 
that  vtrishes  to  limit  its  more  liberal 
methods  only  to  income  may  do  so 
without  relying  on  section  1902(r)(2). 

Commenf;  One  commenter  requested 
that  we  clarify  whether  section  1902(f) 
States  that  include  recipients  of  optional 
State  supplements  under  their  plans 
must  use  their  optional  State 
supplement  standards  for  all  aged, 
blind,  and  disabled,  or  only  for  aged, 
blind,  or  disabled  individuals  in  special 
living  arrangements  (for  example, 
persons  in  domiciliary  care)  when  the 
supplement  is  available  only  to  persons 
in  special  living  arrangements.V 

Response:  We  have  revised  the  x,^ 
regulations  (the  new  §  435.230(e)  nmft 
than  §  435.234)  to  specify  that  if  the/ 
State  elects  to  use  the  higher  optional 
State  supplement  standard  under 
section  1902(a)(10)(A)(ii)(XI)  of  the  Act, 
the  State  must  use  the  standard  to 
determine  Medicaid  eligibility  for  all 
individuals  who  are  receiving  a 
supplement  However,  States  electing 
the  option  under  section 
1902(a)(10)(A)(ii)(IV)  must  use  these 
standards  to  determine  Medicaid 
eligibility  for  persons  who  would  be 
eligible  to  receive  the  supplement  if 
they  were  not  living  in  an  institution, 
even  though  they  are  not  receiving  a 
payment. 

D.  Provisions  of  the  Final  Regulations 

We  have  adopted  as  final  the 
proposed  §435.230  (Individuals 
receiving  only  optional  State 
supplements  in  non-section  1902(f) 
States),  redesignated  and  revised  as 
§435.232  without  further  modifications. 

We  have  redesignated  §435.231  as 
435.236  with  no  ftirther  changes  in  the 
regulation  text. 

We  have  adopted  as  final  the  new 
§  435.234  that  specifies  the  eligibility 
requirements  for  individuals  receiving 
only  optional  State  supplements  in 
States  using  more  restrictive  eUgibility 
requirements  than  SSI  and  certain  Stales 
using  SSI  criteria. 
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V.  ladhriiliub  Under  age  21 

A.  Backgmund 

Under  existing  %  435.222.  certain 
needy  individualii  under  age  21  (or,  at 
State  opticMi.  under  age  20, 19,  or  18) 
who  are  not  receiving  cash  assistance 
may  be  covered  by  a  State  as  optional 
categorically  needy.  In  determining 
categiwical  eligibility  of  this  group,  we 
have  historically  applied  the  criteria  of 
the  AFDC  program  because  that  program 
has  generally  appUcable  standards  that 
are  directed  to  the  needkof  children  and 
has  the  appropriate  financial  eligibility 
criteria  related  to  the  group  (as  opposed 
to  the  SSI  program  that  covers  a^sd, 
blind,  and  disabled  individuals).  Tbus, 
§435.222  was  limited  to  providing 
coverage  to  those  individuals  under  age 
21  who  were  not  eligible  for  AFDC 
because  they  did  not  qualify  as 
dependent  children,  for  example 
because  both  parents  are  in  the  home 
and  the  principal  wage  earner  is 
employed,  even  though  they  may  meet 
other  AFDC  eligibility  reqiiirements. 

Section  19O2(a)(10)(A)  of  the  Act  (one 
of  the  statutory  basis  for  $  435.222)  was 
amended  by  section  137(bK7)  of  TEFRA 
to  speciHcaliy  identify  the  optional 
categorically  needy  groups.  Under 
section  19O2(aKl0)(A)(ii),  States  have 
the  option  of  providing  Medicaid  as 
categorically  needy  to  any  group  or 
groups  of  individuals  described  in 
section  190S(a)  who  are  not  described  as 
mandatory  categorically  needy  under 
section  1902(aKlOKA)(i).  As  a  subset  of 
this  option.  Stales  may  elect  to  cover 
reasonable  categories  of  individuals 
described  in  section  1905(a)(1)  (children 
under  age  21,  or  at  State  option,  under 
age  20, 19.  or  18)  who  meet  the 
descriptions  of  the  optional  groups.  One 
permissible  optional  categorically  needy 
group  under  section  1904a](10](A)(ii)CO 
consists  of  children  under  age  21  who 
meet  the  financial  criteria  of  the  AFDC 
program.  This  group  is  commonly 
known  as  the  "Ribicoff  children". 

B.  NPRM  Pmvisions 

Because  many  States  have  elected  to 
cover  Ribicoff  ciiildren,  in  the 
September  1989  NPRM  we  proposed  to 
specifically  identify  this  group  in  the 
regul^^na  by  revising  §  435.222  to 
confom^to  the  langua^  of  section 
l902(a)(lO)(AKii)(I).  of  which  it  ia  a 
subset.  Because  section 
1902(a)(10)(A)(ii)(I)  of  the  Act  only 
refers  to  individuals  meeting  financial 
criteria,  we  pmipoeed  to  eliminate  the 
current  reference  in  §  435.222  to 
meeting  the  definition  of  a  dependent 
child.  In  choosing  to  cover  this  group, 
we  proposed  that  States  would  stiU  be 
permitted  to  select,  as  an  optkn,  the  age 


group  dassifications  of  children  under 
21  allowed  under  section  190S(a)  of  the 
Act — that  is,  those  under  age  20, 19,  or 
18.  We  wrish  to  note  that  in  appl3rlng 
financial  criteria  to  optional 
categorically  needy  groups.  States  have 
the  option  of  using  less  restrictive 
criteria  than  those  under  the  cash 
assistance  program  imder  the  provisions 
of  section  1902(rK2). 

C.  Public  Comments  and  Departmental 
Responses 

Comment:  One  commenter  suggested 
that  reasonable  classifications  of 
children  under  §  435.222  should 
include  unborn  children. 

Response:  We  have  not  adopted  the 
commenter's  suggestion  because  the 
Medicaid  program  does  not  permit 
eligibility  for  imbom  children. 
Interested  parties  who  wish  a  further 
discussion  of  the  noncoverage  of  untxmi 
children  under  Medicaid  are  referred  to 
the  preamble  to  a  final  Departmental 
regulation  published  at  55  FR  36816, 
September  7, 1990. 

Comment:  One  OHnmenter  suggested 
that  the  States'  options  to  provide  ^ 

Medicaid  to  children  would  be  clearer 
if  S  435.222  and  §  435.223  (which 
describee  the  coverage  group  of 
individuals  who  would  be  eligible  for 
AFDC  if  coverage  under  the  Slate's 
AFIX;  plan  were  as  broad  as  allowed 
under  title  IV-A)  wrare  combined. 

Response:  We  have  not  made  any 
changes  to  accommodate  this 
commenter's  concem  as  we  believe  that 
separate  rules  to  describe  two  distinct 
groups  are  more  easily  tmderstood. 

D.  Provisions  of  the  Final  Reg/ilations 

We  have  adopted  the  proposed 
revision  to  §  435.222  as  finaL  We  have 
made  a  technical  change  to  reflect  a 
statutory  language  change — the 
references  to  "skilled  nursing  facility" 
and  "intermediate  care  fadbty"  are 
changed  to  "musing  facility." 

VL  Relative  Responsibility  in 
Determining  Financial  El^flnlity 

A.  Background 

The  Medicaid  provisions  under 
section  1902(aHl7)(D)  of  the  Sodal 
Security  Act  specify  that,  in 
determining  financial  eligibility,  States 
must  not  take  into  account  the  financial 
responsibility  of  any  individual  for  an 
applicant  cv  recipient  unless  that 
individual  is  a  spouse,  or  a  parent  of  a 
child  who  is  imder  age  21  or  is  blind  or 
disabled.  Numerous  sections  of  the 
existing  regulations  spedfy  details  for 
determining  relative  responsibility  for 
the  categorically  needy  and  the 
medically  needy  (§§  435.802,  435.712, 


435.723. 435.724.  435.734, 435Jt21. 
435.822.  and  435.823]. 

B,  NPRM  Provisions  \ 

In  the  September  1989  NPRM,  we 
proposed  to  delete  most  of  the  spedflc 
details  contained  in  the  dted  sections 
on  the  financial  responsibilities  of 
relatives  which  was  consistent  with  the 
proposal  to  delete  the  detailed 
provisions  on  financial  eligibility 
methodologies  that  are  reiterations  of 
cash  assistance  methodologies.  We 
proposed  to  maintein  the  provisions  of 
section  1902(aXl*fD)  as  exceptions  to 
using  the  cash  assistance 
methodologies.  Also,  we  proposed  to 
include  a  provision  under  §  435.602  that 
incorporates  the  section  1902(r)(2) 
provision,  as  added  by  MCCA,  that 
allows  States  to  use  less  restrictive 
methodologies  for  determining  relative 
responsibility  than  the  cash  anistance 
methodologies  fat  specified  gronps.  In 
addition,  we  proposed  to  incorporate 
the  provisions  fcHr  section  1902(0  Slates 
to  use  more  re^rictive  finandal 
responsibility  requirements.  We  also 
proposed  to  specify  that,  in  States  that 
elect  to  cover  diiklren  up  to  age  21,  the 
methodologies  of  the  ADFC  program  for 
determining  financial  responsibilities  of 
relatives  or  less  restrictive  requirements 
chosen  by  the  State  would  appfy  as  if 
the  indiidduals  were  tmder  ace  18  (or 
19). 

C.  Public  Comments  and  Departmental 
Responses 

Comment:  One  commenter  stated  that 
$  435.602  should  be  revised  to  delete  | 
paragraph  (aK3)  because  the  policy 
reflected  in  the  paragraph  has  been 
superseded  by  the  provisions  of  section 
1924  of  the  Act  relating  to 
institutionalized  individuals  with 
spouses  living  in  the  community. 
Paragraph  (a)(3)  states  that  income  of 
eligible  couples  is  considered  together 
throughout  the  month  one  spouse  enters 
a  Medicaid  institution,  but  ceases  to  be 
counted  together  the  following  month. 

Response:  The  commentw  is  partially 
correct  Section  1924  of  the  Act.  as      | 
added  by  MCCA.  does  supersede  the 
provisions  of  $  435.602  where  they  are 
inconsistent  with  this  provision  in 
regard  to  financial  eligibility 
determinations  for  Inrtitirtinnallied 
spouses  who  have  spouses  living  in  the 
commimity.  This  is  oecause  section 
1924  provides  that  no  income  is  deemed 
to  be  available  from  the  community 
spouse.  Howevw,  the  policy  set  fcvdi  in 
S  435.602(aK3)  remains  in  efisct  for 
ptuposes  of  determining  community 
spouses'  eligibility.  Ilius,  the  regulation 
text  has  been  revised  to  clarify  this 
limitation,  and  to  reflect  a  chuige  in  SSI 
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poliqf  which  became  effective  cat 
October  1, 1990.  Under  the  SSI  policy 
change,  eligible  couple  status  ceesee  as 
of  the  month  after  the  month  of 
separation.  Thus,  not  only  is  income 
treated  separately,  irrespective  of  hving 
arrangements,  but  resources  as  well  (20 
CFR  416.1802(b)  (1)  and  (2)).  We  are 
developing  a  separate  docimient  to 
incorporate  the  specific  section  1924 
provisions  in  the  Medicaid  regulations. 

D.  Provisions  of  the  Final  Regulations 

We  have  adopted  as  final  the 
proposed  revisions  to  $  435.602,  with 
the  change  to  paragraph  (a)(3)  cited 
under  the  response  to  comments.  We  are 
also  deleting,  as  proposed,  §§  435.712, 
435.723,  435.724,  435.734,  435.821, 
435.822,  and  435.823.  We  are  also 
making  a  change  to  reflect  a  revision  of 
policy  xm  determining  relative  financial 
responsibility  for  individuals  who  are 
not  receiving  or  deemed  to  be  receiving 
AFDC  as  discussed  in  the  next  section 
of  this  document. 

VII.  Individuals  Who  Are  Ineligible  br 
Cash  Aasialance  Because  of 
Rcquirementa  That  lH  Not  Apply 
Under  Title  XIX  of  the  Act;  Standard 
Filing  Unit 

A.  Backffvund 

Generally,  most  individuals  who  are 
eligible  for  AFDC  or  SSI  cash  assistance 
under  the  Social  Security  Act  are 
eligible  for  Medicaid.  However,  there 
are  some  AFDC  or  SSI  cash  assistance 
policies  that  are  specifically  prohibited 
in  the  statute  from  use  under  Medicaid. 

When  specific  prohibitions  exist 
under  the  Medicaid  statute,  we  must 
take  two  actions  in  determining 
Medicaid  eligibihty  for  AFDC-related 
(n  on -cash  assistance)  cases.  (For 
purposes  of  the  following  discussion. 
■'AFT)C-reIated  (non-cash  assistance)" 
cases  mean  applicants  and  recipients 
who  have  either  been  denied  AFDC 
because  of  requirements  that  are 
prohilHted  under  Medicaid:  or 
applicants  or  recipients  who  are  not 
receiving  cash  assistance  but  whose 
financial  eligibility  for  Medicaid  is 
being  determined  through  application  of 
AFDC  financial  criteria.)  First,  we 
require  States  to  provide  Medicaid  to 
persons  who  are  denied  AFDC  or  SSI  (or 
the  relevant  adult  cash  assistance 
programs  in  Guam,  Puerto  Rico,  and  the 
Virgin  Islands)  sc^ety  because  a  policy 
prohibited  for  purposes  of  Medicaid  was 
used  to  deny  efi^bility  for  cash 
assistance.  We  iaaplemant  tUs 
requirement  through  regulations  at 
§§433.113,  435.122.  435.401(a), 
436.111,  and  436.401(a).  Second,  we 
determine  what  policy  States  will  uae  in 


lieu  of  the  prohibited  cash  assistance 
pohcy  todetiBrmine  Medicaid  eUgibility 
for  other  AFix>reIated  (non-cash 
assistance)  eligibility  groups. 

Currently,  one  section  of  the  Medicaid 
law  (sectioo  1902(a)(17)(D))  contains  a 
requirement  w^ch  specifically 
preludes  the  use  of  certain  AFDC 
eligibility  pohdes  tmder  Medicaid.  As 
discussed  earlier,  under  section 
1902(a)(17i(D)  of  the  Act,  the  financial 
responsibility  of  individuals  for 
applicants  and  recipients  is  liiqited  to: 
(1)  an  applicant  or  recipient  for  his  or 
her  respective  spouse;  and  (2)  parents 
for  their  children  who  are  either  under 
age  21  or  who  are  blind  and  disabled, 
regardless  of  age.  AFDC,  on  the  other 
hand,  sometimes  requires  attributing 
income  and  resources  from  persons 
other  than  spouses  or  parents  as 
available  to  the  applicant  or  recipient. 
The  process  of  considering  an 
individual's  income  or  resources  to  be 
available  to  a  member  of  the  assistance 
unit,  from  an  individual  who  is  not  a 
member  of  that  unit  (in  the  absence  of 
actual  contribution  of  the  income  or 
resources  to  the  unit),  is  generally 
referred  to  as  "deeming."  AFDC  policies 
require  deeming  to  the  assistance  imit 
from  stepparents,  grandparents,  alien 
sponsors,  and  le^  guardians. 

Section  1902(a)(17)(D),  by  contrast, 
does  not  permit  deeming  from  any 
individuals  other  than  spouses  or 
parents.  Thus,  we  cannot  apply  the 
AFDC  policy  of  deeming  from 
stepparents  (in  States  in  which 
stepparents  are  not  considered  under 
State  law  to  be  parents),  grandparents, 
alien  sponsors,  and  legal  guardians. 
However,  consistent  with  section 
1902(a){17)(D),  a  stepparent's  income 
could  be  coimted  as  available  to  the 
stepparent's  spouse  if  income  is  actually 
contributed  to  a  stepchild.  Similarly, 
section  1902(a)(17)(D)  does  not  preclude 
counting  of  grandparent's  income  as 
available  to  the  minor  parent  of  the 
grandchild  since  the  grandparent  is  the 
parent  of  the  grandchild's  parent. 
Accordingly,  in  determining  Medicaid 
eligibility  for  AFDC-related  (non-cash 
assistance)  applicants  and  recipients, 
we  count  spouses'  and  parents'  income 
and  resources  in  determining  the 
Medicaid  eligibility  of  their  respective 
spouses  and  children. 

The  AFDC  statute,  section  402(a)(38) 
of  the  Act,  requires  that  all  potentially 
eligible  siblings  living  in  the  home  be 
included  as  members  of  the  AFDC  filing 
unit,  regardless  of  how  a  particular 
diild's  income  and  resources  affect  the 
eligibility  of  other  family  members.  This 
AFDC  policy,  commonly  known  as  the 
"standard  filing  unit  rule,"  was  enacted 
by  section  2640  of  DRA  and  became 


effective  on  October  1, 1984.  Before  that 
date,  families  could  choose  to  exchide 
from  AFDC  assistance  units  potentially 
eligible  family  members  such  ax  mWlmgw 
with  income  of  their  own.  Medicaid 
followed  this  AFDC  policy  and 
permitted  individuals  to  be  excluded 
bom  the  eligibility  unit. 

Once  the  standard  filing  unit  rule 
became  effective  for  AFDC,  consistent 
with  section  1902(a)(10)  of  the  Act, 
HCFA  required  States  to  use  it  in 
determining  the  Medicaid  eligibihty  of 
AFDC-related  (non-cash  assistance) 
individuals.  However,  the  use  of  the  \ 

standard  filing  unit  rule  under  Medicaid 
was  subsequently  held  by  niunerous 
Federal  courts  to  violate  section 
1902(a)(17)(D}.  We  now  no  longer 
permit  any  State  to  apply  the  standard 
filing  unit  rule  to  Medicaid  eligibility 
determinations  as  a  result  of  the  court 
decisions. 

B.  NPRM  Provisions 

We  presented  in  the  preamble  to  the 
NPRM  a  number  of  alternative  policies 
to  the  mancalory  use  of  the  AFDC  filing 
unit  rule  in  Medicaid.  One  option  set 
forth  was  to  return  to  the  AFDC  and 
Medicaid  policies  in  place  before  the 
standard  filing  unit  policy  want  into 
effect.  Under  those  policies,  families 
would  choose  to  include  or  exclude 
from  the  Medicaid  unit  otherwise 
eligible  family  members.  However, 
when  a  family  chose  to  include  a 
particular  family  member,  they  would 
also  choose  to  make  the  income  and 
resources  of  that  person  available  to  the 
entire  family  unit.  We  indicated  that 
this  was  our  preferred  option. 

Another  alternative  outlined  in  the 
NPRM  was  a  proration  policy.  Under 
this  method  of  determining  income  and 
resource  eligibility  standards, 
individual  income  and  resources 
standards  for  each  member  of  an  AFIX> 
related  Medicaid  family  unit  would  be 
used.  The  individual  income  eligibility^^ 
standards  would  be  prorated  amounts  of 
standards  used  under  the  plan  for  a 
family  of  the  same  size  and  which  are 
consistent  with  FFP  hmits.  After  further 
analysis  of  the  various  options  in  light 
of  the  court  orders,  we  have  decided 
that  the  proration  reflects  the  best'" 
interpretatioD  of  the  appellate  courts' 
view  of  section  1902(a)(l  7)(D)  and  of 
section  1903(0.  which  defines  family 
income  limits  for  purposes  of  FFP.  A 
more  detailed  discussion  of  the 
proration  policy  appears  at  the  end  of 
the  discu^ion  of  public  comments  on 
this  subject  area. 
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C.  Public  Comments  and  Departmental 
Responses 

Comment:  Some  commenters  agreed 
and  others  disagreed  with  our  proposed 
method  of  determining  eligibiUty  for 
AFDC-related  (non-cash  assistance)     • 
individuals  by  returning  to  pohcies 
used  prior  to  implementation  of  the 
AFDC  standard  filing  unit  policy.  The 
commenters  that  disagreed  believed  the 
pre-DRA  policy  would  continue  to 
violate  section  1902(a)(17)(D)  of  the  Act 
if  we  chose  to  apply  that  policy.  We  did 
not  received  any  specific  suggestions  on 
how  to  avoid  the  problem  of  muUiple 
individual»-in  the  same  household  filing 
as  separate  units  of  one. 

Response:  A  Federal  District  Court  in 
Sneede  v.  Kizer,  et  al.  No.  C89-1932 
TEH  (N.D.  Cal.).  has  ruled  that  the 
proposed  return  to  the  pre-DRA  policy 
of  counting  income  and  resources  of 
family  members  who  voluntarily  apply 
for  Medicaid  violates  section 
ig02(a)(17){D)  of  the  Act.  That  court 
also  prohibited  California  and  all  other 
States  in  the  Ninth  Circuit  from  using 
certain  proration  methods.  This 
decision  was  affirmed  by  the  Court  of 
Appeals  for  the  Ninth  Circuit.  Despite 
the  Ninth  Circuit's  decision,  after 
considering  the  comments  and  the 
relevant  Court  of  Appeals  decisions,  we 
are  convinced  that  proration  is  the  only 
method  we  are  aware  of  that  fulfills  the 
otherwise  contradictory  mandates  of 
section  1902(a)(17)  and  section 
1903(f) — to  takp  into  account  the  income 
of  spouses  for  spouses  and  parents  for 
their  minor  children  and  at  the  same 
time  not  exceed  a  family  income  cap 
based  on  family  size.  (The  Ninth 
Circuit's  decision  did  not  address  the 
cap  issue.)  Therefore,  we  have  revised 
the  regulations  to  incorporate  a 
proration  approach  that  will  be 
applicable,  except  in  the  Ninth  Circuit. 

We  recognize  that  the  approach 
contained  in  the  regulations  may  not  be 
ideal.  However,  it  is  our  best  attempt  to 
harmonize  the  competing  demands  of 
the  various  provisions  of  the  Medicaid 
statute  as  interpreted  by  most  of  the 
cotirts.  Our  approach  also  attempts  to 
implement  these  conflicting  statutory 
dictates  in  a  manner  consistent  with 
simplicity  of  edministration,  in  contrast 
with  the  complex  systems  required  to 
comply  with  the  mandate  of  the  Sneede 
decision.  We  will  explore  potential 
legislative  solutions  to  deal  with  this 
overall  issue. 

Since  the  proration  approach  was 
suggested  in  the  proposed  rule,  we 
believe  that  the  public  had  an 
opportunity  to  provide  comments  on  it 
and  are  adopting  it  in  the  final  rule. 
However,  we  recognize  that  the  details 


of  the  approach  were  not  presented  in 
the  proposed  rule.  Therefore,  we  are 
soliciting  comments  on  the  proration 
approach  in  this  document. 

Also,  since  we  are  prohibited  by  the 
Sneede  decision  from  implementing  the 
proration  approach  in  California  and  in 
other  States  within  the  Ninth  Circuit, 
our  regulations  provide  that  the 
proration  approach  does  not  apply  in 
those  States.  These  States  must  use  an 
approach  that  is  consistent  with  the 
statute  and  that  satisfies  the  order  of  the 
Court. 

Under  the  proration  method.  States 
will  be  required  to  establish  a  Medicaid 
budgetary  unit  consisting  of  the 
following  individuals  who  are  living  in 
the  home:  (1)  Siblings  under  21  who  do 
not  receive  SSI  benefits  or  a  State 
supplement,  who  are  within  the  degree 
of  relationship  to  be  included  in  the 
same  AFTX^  filing  unit,  and  who  are 
potentially  eligible  under  the  plan;  (2) 
parents;  and/or  (3)  other  relatives 
described  in  section  1905(a)  of  the  Act 
who  are  included  under  the  plan  or  who 
are  essential  persons  as  defined  under 
the  agency's  approved  AFDC  plan. 
Individual  members  of  the  budgetary 
unit  will  then  have  their  income  and 
resource  eligibility  determined  using 
separate  standards.  However,  the 
standards  used  will  be  calculated  based 
on  proration  of  existing  standards.  For 
example,  if  a  low-income  (poverty  level- 
related)  standard  for  a  budgetary  unit  of 
four  would  normally  be  used,  that 
standard  would  be  divided  by  four  to 
arrive  at  individual  standards  for  the 
various  members  ofme  unit.  Parents' 
countable  income  and  resources  will  be 
prorated  equally  among  their 
dependents  living  in  the  home.  The 
proration  will  take  into  accoxmt  the 
needs  of  the  parents  as  well.  A  more 
detailed  discussion  of  the  application  of 
this  method  follows  in  the  section  on 
"Provisions  of  the  Final  Regulations." 

Comments:  One  commenter  stated 
that  the  proposed  method  of 
determining  eligibility  for  families  that 
includes  stepparents  and  grandparents 
is  vague  and  could  result  in  deterring 
certain  parents  and  minor  parents  from 
applying  for  Medicaid,  or  could  result 
in  double  deeming. 

Response:  As  discussed  above,  we 
have  adopted  a  different  method  that  is 
included  in  this  rule. 

D.  Provisions  of  the  Final  Regulations 

We  have  adopted,  as  final  without 
changes,  the  proposed  revisions  of 
§§435.113  and  436.111  that  describe  the 
individuals  who  are  eligible  for 
Medicaid  because  of  the  application  of 
rules  in  the  cash  assistance  programs 


that  cannot  be  applied  in  determining 
Medicaid  eligibility. 

We  have  revised  §§435.601.  435.602, 
436.601.  and  436.602  and  added  new 
§§  435.604  and  435.606  to  specify 
policies  on  establishment  of  the 
Medicaid  budgetary  units  and  how 
income  and  resoiurce  eligibility  is  to  be 
determined  for  AFDC-related  (non-cash 
assistance)  Medicaid  eligibility  groups — 
that  is,  applicants  and  recipients  who 
are  not  receiving  or  deemed  to  be 
receiving  cash  assistance  but  whose 
financial  eligibility  for  Medicaid  is 
being  determined  through  application  of 
AFDC  financial  criteria.  As  discussed  in 
our  response  to  public  comments,  we 
have  decided  to  adopt  the  proration 
method  of  determining  eligibility  for 
these  individuals.  Under  this  method, 
individual  members  of  the  Medicaid 
budgetary  unit  will  have  their  income 
and  resource  eligibility  determined 
using  separate  standards  that  are 
calculated  based  on  proration  Of  existing 
standards.  Parents'  countable  income 
and  resources  will  be  prorated  equally 
among  their  dependents  living  in  the 
home,  including  non-SSI  dependents 
who  may  not  be  members  of  the 
budgetary  unit.  The  proration  will  also 
take  into  account  the  needs  of  the 
parents. 

Implementation  of  this  new  method  of 
calculating  income  and  resources 
requires  that  we  address  how  certain 
types  of  income  are  counted  and  how 
certain  disregards  are  calculated. 
Specifically,  we  must  address  the 
calculations  of  the  AFDC  $30  and  V3  or 
$30  earned  income  disregard  and  how 
lump  sum  payments  are  calculated. 
Under  §  435.606,  States  will  use  the 
same  method  as  the  AFDC  program  to 
determine  whether  individual  budgetary 
unit  members  are  entitled  to  the  $30  and 
V3  or  $30  earned  income  disregard.  This 
will  determine  eligibility  for  the  j 
disregard.  ' 

The  AFDC  method  of  counting  lump 
sum  nonrecurring  income  will  not  be 
used  in  its  entirety  because  combined 
family  standards  will  not  be  used  to 
determine  eligibility  for  budgetary  units; 
financially  responsible  relatives'  income 
will  be  prorated  and  distributed  to  the 
members  of  the  Medicaid  budgetary  unit 
for  whom  they  are  responsible. 
Individual  members  of  the  budgetary 
unit  may  be  eligible  imder  different 
eligibility  groups.  For  example,  a  fanlSly 
with  two  children  may  have  one  child 
eligible  as  a  qualified  child  and  the 
other  as  a  low-income  (poverty  level- 
related)  child,  while  the  parents  may  be 
medically  needy.  Although  we  will  not 
be  using  a  strict  application  of  the  AFDC 
rule,  we  have  retained  the  basic  concept 
that  the  Congress  adopted  for  treating 
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lump  mm  nonrecurring  income  under 
the  AFDC  program  by  requiring  that 
such  inccme  he  used  to  meet  current 
and  future  needs.  Under  the  final  rule, 
lump  sum  income  will  generally  be 
divided  by  the  State's  AFDC  need 
standard  for  a  family  of  the  same  size  to 
determine  the  number  of  months  the 
lump  som  income  will  be  counted  in 
determining  the  family's  Medicaid 
eligibility.  However,  when  the  lump 
siun  income  is  income  of  a  non- 
finandtlly  eligible  relative,  the  hunp 
sum  is  prorated  by  the  AFDC  standard 
for  one  person.  We  selected  the  AFDC 
need  standard  because  all  States  have 
AFDC  need  standards  and,  imlike  a 
medically  needy  or  poverty-level  related 
standard  which  may  not  apply  to  all 
individuals,  the  AFDC  need  standard 
can  be  applied  uniformly  in  making  this 
calculation.  Mpreover,  the  AFDC  need 
standard  is  a  more  eqtiitable  standard 
because  it  results  in  a  lower  per  month 
impact  than  any  of  the  ahematives. 
However,  States  are  not  required  to 
recalculate  these  amounts  based  on 
changes  in  family  circumstances  unless 
the  State's  AFDC  plan  calls  for 
shortening  the  period  of  AFDC 
ineligibility  when  there  are  dianges  In 
family  circumstances. 

Another  AFDC  policy  that  does  not 
lend  itself  to  the  new  method  of 
determining  Medicaid  ehgibility  is  the 
AFDC  method  of  allocating  income  of  a 
caretaker  to  a  dependent  who  is  not  part 
of  the  Medicaid  budgetary  imit.  This  is 
because  amounts  allocated  are  based  on 
AFDC  standards,  hi  the  final  rule,  we 
are  including  such  dependents  in  the 
proration  of  a  financially  responsible 
relative's  income  and  resources  as  we 
believe  this  is  the  most  equitable 
approach  and  harmonizes  the  budgeting 
method  and  the  allocation  policy.  For 
example,  if  a  parent  had  three 
dependents  living  in  the  home,  but  only 
two  could  be  eligible,  the  parent's 
income  would  be  divided  by  four  rather 
than  three. 

We  have  made  a  conforming  change 
to  §  435.600  that  describes  the  scope  of 
the  subpart  in  which  the  new  §§  435.604 
and  435.606  are  incorporated. 

Vm.  MadicaUy  Needy  Coverage: 
Reasimable  Catagorie*  of  IndividiMtls 
Under  21 

A.  Background 

SecUon  137(bKl7}  of  TEFRA  removed 
the  reference  to  "reas(»^Ie  categcmes" 
of  individuals  under  age  21  (or,  at  State 
option,  under  age  20, 19,  or  18)  in  the 
list  of  individuals  who  may  be  provided 
medical  assistance  under  section 
1905(a)(i)  of  the  Act  Howevw,  section 
137(bKl7).  in  unending  secticMi 


1902(aMlOKA)  to  clarify  coverage  of  the 
optional  categorically  needy,  provided 
for  optional  coverage  of  "reasonable 
categories"  of  individuals  imder  21.  The 
existing  regulation  at  §  435.308  contains 
a  provision  for  coverage  of  reesonable 
categories  of  individuals  under  21  as 
medically  needy.  In  setting  up  the 
medically  needy  eligibility  groups,  we 
chose  groups  similar  to  the  groups  of 
individuals  covered  as  mandatory 
categorically  needy  and  optional 
categorically  needy.  Under  TEFRA, 
optional  categorically  needy  coverage  of 
individuals  imder  age  21  (or  at  State 
option,  under  20, 19,  or  18)  still  may  be 
limited  to  reasonable  categories  of 
individuals  imder  21.  Later  legislation, 
for  example,  DRA  and  COBRA,  has  set 
up  additional  ehgibility  groupings  of 
children.  Accordingly,  we  believe  that, 
except  fcB-  the  required  medically  needy 
eligibihty  groups  of  individuals  under 
18  and  pregnant  women,  States  have  the 
option  of  covering  reasonable  categories 
of  individiials  under  age  18  (or,  at  State 
option,  under  age  19,  20,  or  21)  as 
medically  needy. 

B.NPRM  Provisions 

ha  the  September  1989  NPRM,  we 
pn^MGed  to  revise  $  435.308  to  allow 
States  with  medically  needy  programs 
to  cover  reasonable  categories  of 
children  under  age  21  (or  20, 19.  or  18) 
as  medically  needy,  in  additim  to 
providing  the  required  medically  needy 
eligibihty  for  individuals  under  18  who, 
except  for  income  and  resources,  would 
be  ehgibie  for  Medicaid  as  individuals 
described  in  section  1902(a)(10)(A)(i). 
This  revision  would  allow  States  the 
option  to  cover  as  medically  needy  (1) 
the  same  group  of  reasonable  categories 
of  individuals  xinder  age  21  (or  20, 19, 
or  18)  that  they  cover  as  optional 
categorically  needy  under  §  435.222  or 
(2)  to  select  diffierent  reasonable 
categories  for  their  medically  needy 
program  than  those  they  cover  as 
optional  categorically  needy. 

C.  Public  Comments  and  Departmental 
Responses 

Comment:  One  commenter  found  that 
the  discussi(Hi  and  regulation  text 
allowing  reasonable  categories  of 
children  was  unclear.  Specifically,  the 
ccwunenter  suggested  that  the  regulation 
at  §  435.222  explicitly  state  that  States 
may  include  reasonable  categories 
under  either  the  optional  categorically 
needy  grouping  or  under  the  medically 
needy  option.  The  commenter  suggested 
that  the  medically  needy  option  luider 
§  435.308  also  should  be  revised  to 
reflect  both  options. 

Response:  We  do  not  believe  th^  it  is 
appropriate  to  dte  the  medicaUy  needy 


option  for  coverage  of  reasonable  groups 
of  children  in  the  regulations  covering 
optional  categorically  needy  and  vice 
versa.  The  medically  needy  regulation  at 
§  435.306,  as  it  exists  in  the  Code  of 
Federal  Regulations,  already  contains 
the  reasonable  categories  provision  with 
examples  of  the  reasonable 
classifications.  We  are  making  a 
technical  change  to  update  the 
reasonable  classification  entry  to 
substitute  the  phrase  "nursing  facility" 
for  the  reference  to  "Intermediate  care 
facility,"  to  conform  to  a  change  to 
section  1919  of  the  Act  that  was  made 
by  section  4211  of  OBRA  '87  and  is 
effective  October  1, 19ga 

D.  Provisions  o/  the  Final  Regulations 

We  have  adopted  the  proposed 
revisions  to  $  435.222  as  final  with  one 
change  to  make  the  technical 
substitution  discussed  above. 


K.  Medically  Needy  laca—  mm! 
Resouroe  Standards 

A.  Background 

Section  137(b)(8)  of  TEFRA  amended 
section  1902(aMl0)C)(i)  of  the  Act  to 
require  States  to  use  a  single  standard 
for  income  eligibility  md  a  single 
standard  for  resources  eligibility  for  all 
medically  needy  groups.  However,  even 
though  section  1902(a)(10KC)(i)  requires 
a  single  standard,  secticm  1902(f)  of  the 
Act  allows  States  to  use  more  restrictive 
criteria  for  aged,  blind,  and  disabled 
individuals.  Therefore.  States  that  elect 
coverage  under  section  1902(f)  may  use 
a  more  restrictive  income  standard  and 
resource  standard  only  in  determining 
eligibihty  of  aged,  blind,  and  disabled 
individuals  as  medically  needy.  In 
addition,  section  1902(a)(17)  of  the  Act 
provides  that  the  single  standard  set  by 
the  State  must  be  reasonable,  as 
determined  by  the  Secretary, 

B.  NPRM  Provisions 

In  the  September  1989  NPRM,  we 
proposed  to  allow  States  as  much 
flexibiUty  as  permitted  under  the  law  in 
establishing  the  amount  of  their 
medically  needy  income  and  resources 
standards.  For  non-section  1902(f) 
States,  we  proposed  to  allow  States  to 
set  their  single  medically  needy  income 
standard  at  an  amount  that  is  (1)  no 
lower  than  the  lowest  income  standard 
generally  applied  under  the  cash 
assistance  programs  related  to  the  group 
or  groups  of  individuals  covered  by  the 
State  under  the  medically  needy  option 
and  (2)  no  higher  than  the  maximum 
amount  allowed  for  FFP  purposes  lulder 
section  1903(f)  of  the  Act. 

In  section  1902(0  States,  with  respect 
to  medically  needy  specified  relatives, 
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individuals  under  21,  and  pregnant 
women,  we  proposed  to  apply  the  same 
criteria  as  used  for  non-section  1902(f) 
States  for  establishing  the  single 
medically  needy  income  standard. 
However,  we  proposed  to  permit  section 
1902{fl  States  to  establish  a  separate 
medically  needy  income  standard  for 
aged,  blind,  and  disabled  individuals  or 
for  any  grouping  of  categories  of  aged, 
blind,  or  disabled  individuals  that  is 
more  restrictive  tlower)  than  the 
standard  established  for  specified 
relatives,  individuals  under  21,  and 
pregnant  women.  We^proposed  to 
require  that  the  more  restrictive 
medically  needy  income  standard  for 
aged,  blind,  or  disabled  individuals 
must  be  set  at  an  amount  that  is  no 
lower  than  the  higher  of  (1)  the  lowest 
income  standard  currently  applied  to 
the  categorically  needy  aged,  blind,  or 
disabled  individuals  under  the  State's 
more  restrictive  section  1902(f)  criteria 
or  (2)  the  medically  needy  income 
standard  in  effect  under  the  State's 
January  1, 1972  Medicaid  plan. 

In  regard  to  the  resource  standard,  in 
non-section  1902(f)  States,  we  proposed 
to  specify  that  the  medically  needy 
resource  »;dndard  must  be  no  less  than 
the  lower  of  (1)  the  resource  standard 
used  in  the  State's  AFDC  plan  or  (2)  the 
resource  standard  of  the  SSI  program  for 
an  assistance  unit  of  the  same  size.  For 
section  1902(f)  States,  the  proposed 
requirements  for  determining  the 
resource  standard  in  non-section  1902(f) 
States  would  apply  also  to  speciBed 
relatives,  individuals  under  21,  and 
pregnant  women  because  section  1902(f) 
applies  only  to  the  aged,  blind,  and 
disabled.  However,  we  proposed  that 
the  resource  standard  fpr  aged,  blind, 
and  disabled  individuals  must  be  no 
lower  than  the  higher  of  (1)  the  lowest 
resource  standard  the  State  applies  to 
the  categorically  needy  under  its  more 
restrictive  section  1902(f)  criteria  or  (2) 
the  miidically  needy  resource  standard 
in  effect  under  the  State's  Januarj- 1, 
1972  Medicaid  plan. 

To  provide  for  equitable  treatment 
among  recipients,  we  proposed  that  the 
income  standard  and  the  resource 
standard  would  not  be  allowed  to 
diminish  with  an  increase  in  the  size  of 
the  assistance  unit. 

*"'  -  proposed  to  revise  §  435.811  to 
incoi,     ate  these  provisions;  to  delete 
§435.8:1;  and  to  make  conforming 
changes  to  §435.814. 

C.  Po'Jic  Comments  and  Departmental 
Responses 

Comment:  One  commenter  objected  to 
the  proposed  rule  for  establishing 


decrease  the  standards  based  on  an 
increase  in  the  number  of  persons  in  the 
assistance  unit  but  neither  must  they 
increase  such  standards.  The 
commenter  believed  that  States  must 
increase  the  standard  when  there  is  an 
increase  in  the  number  of  persons  in  the 
assistance  unit. 

Response:  We  disagree  with  the 
commenter's  suggestion.  The  Medicaid 
statute  does  not  require  States  to 
increase  income  standards  by  family 
size.  We  cannot  interpret  the 
requirements  on  States  for  establishing 
medically  needy  income  eligibility 
standards  differently  than  we  do  the 
accompanying  limits  established  for 
purposes  of  providing  FFP  to  States 
which  provide  Medicaid  to  the 
medically  needy.  Under  section 
190:^(f)(l)  of  the  Act,  FFP  is  limit^  to 
medically  needy  families  whose 
countable  income,  after  deducting 
incurred  medical  and  remedial  care 
expenses,  does  not  exceed  133V3 
percent  of  the  amount  a  family  of  the 
same  size  would  receive  under  AFDC  if 
they  had  no  income.  Under  section 
1903(f)(l)(B)(ii).  the  Secretary  is 
authorized  to  adjust  the  amount  of  the 
FFP  limit  when  he  or  she  finds  that  the 
operation  of  uniform  maximum  limits  in 
the  AFDC  program  limits  the  amount  of 
FFP  States  receive  because  of 
differences  in  family  size.  This 
discretion  supports  the  notion  that  the 
medically  needy  income  eligibihty 
standards  need  not  always  increase  by 
family  size.  If  the  Congress  intended 
that  the  FFP  limits  always  increase  by 
family  size,  the  statute  would  direct  the 
Secretary  to  adjust  those  limits  when  a 
maximum  payment  standard  is 
encountered  in  the  AFDC  program. 

Moreover,  because  the  Medicaid 
program  is  a  State-operated  program,  it 
is  our  policy  to  allow  State  flexibility 
where  permitted  under  the  Medicaid 
statute.  This  is  clearly  an  instance 
where  there  is  leeway  for  States  to 
exercise  flexibility.  In  addition,  the  cash 
assistance  program  policies  that  are,  in 
part,  the  underlying  basis  for  many  of 
the  Medicaid  eligibility  rules,  do  not 
always  adjust  income  and  resource 
standards  based  on  family  size.  Indeed, 
the  SSI  program  only  has  two  types  of 
standards,  one  for  individuals,  and 
another  for  couples.  The  AFDC  p^jgrem 
does  not  require  income  eligibility 
standards  to  increase  by  family  size  and 
sets  a  single  maximum  resource 
standard  for  families  of  all  sizes. 
Accordingly,  the  final  rule  offers  the 
flexibility  provided  in  the  proposed 
rule. 
Comment:  One  commenter  objected  to 


income  and  resource  standards.  Und»r;  the  proposed  provision  that  would 
the  proposed  rule.  States  may  not  require  States  to  set  their  medically 


needy  income  and  resources  standards 
at  amounts  that  are  no  lower  than  the 
lowest  standard  used  under  cash       . 
assistance  programs  that  are  related  l6 
the  medically  needy  program.  The 
commenter  believed  that  such  standards 
should  be  set  at  the  highest  amount 
established  under  those  cash  assistance 
programs.  The  commenter  argued  that 
there  is  no  Congressional  authorization 
for  the  proposed  rule  because  the 
commenter  believes  that  the  Congress, 
in  implementing  the  TEFRA  provisions 
requiring  the  Secretary  to  return  to  a 
single  income  and  resource  standard, 
also  required  the  Secretar>'  to  return  to 
the  pre-1981  regulations  that  required 
States  to  use  the  highest  of  the  cash 
assistance  standards. 

Response:  We  do  not  agree  with  the 
commenter's  argument.  The  Medicaid 
statute  does  not  support  the 
commenter's  assertion.  Indeed,  section 
1902(a)(10)(C)(i)(III)  simply  requires 
States  with  medically  needy  programs 
to  describe  the  single  standard  to  be 
employed  in  determining  income  and 
resource  eligibility.  Since  Medicaid  is  a 
State-operated  program,  we  believe 
States  should  retain  the  discretion  to  set 
their  income  and  resource  levels  at  the 
lowest  amount  established  for  the  cash 
assistance  programs  if  they  choose. 

The  commflhter  alleges  that  TEFRA 
required  HCFA  to  restore  pre-1981 
regulations  that  required  States  to  use 
the  highest  of  the  cash  assistance 
standards.  The  legislation  did  not 
contain  this  mandate.  When  the 
Congress  has  intended  to  overturn 
regulations  and  reinstate  previous  ones 
in  the  past,  it  has  done  so  explicitly  and 
we  believe  the  Congress  would  have 
done  so  in  this  case  if  it  had  intended 
to  do  so.  For  example,  unlike  the 
TEFRA  amendment,  section  1902(r)Cl) 
specifically  overturned  Medicaid  post- 
eligibility  regulations  and  reinstated  the 
policy  in  effect  prior  to  the  most  recent 
change  in  those  regulations  by  placing 
the  old  regulation  text  into  the  statute. 
In  addition,  the  specific  intent  of  the 
Congress  resulting  in  the  TEFRA 
amendment  is  the  subject  of  controversy 
given  subsequent  Congressional  actions. 
The  TEFRA  medically  needy 
amendments  mandated  that  Stales  use 
"the  same  income  and  resource 
methods"  as  the  corresponding  cash 
assistance  program  in  medically  needy 
eligibility  determinations.  However, 
when  HCFA  implemented  this  mandate, 
the  Congress  disagreed  with  HCFA's 
implementation  of  the  law  that  the 
Congress  had  passed.  In  response  to 
HCFA  following  the  law,  the  Congress 
imposed  the  DRA  moratorium,  and 
ultimately  passed  section  1902(r)(2)  and 
amended  section  1902(a)(10)(C)(i)(in)  to 
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remove  the  "same  methods"  « 
requirement  imposed  by  TEFRA. 
Therefore,  we  do  not  believe  it  would  be 
appropriate  to  speculate  on  the 
Congressional  intent  embodied  in 
TEFRA  that  did  not  specify  the  levels 
States  were  to  adopt  for  the  medically 
needy  income  and  resource  eligibility. 
Indeed,  the  pre-TEFRA  statute  did  not 
require  States  to  use  the  highest  cash 
assistance  levels  for  these  eligibility 
standards.  That  was  solely  a  regulatory 
requirement  imposed  on  States  by 
HCFA.  We  believe  the  pre-OBRA  '81 
mandate  is  no  longer  appropriate,  given 
the  flexibility  afforded  States  by  OBRA 
'81  to  cover  some,  but  not  all,  medically 
needy  groups  and  to  tailor  their 
Medicaid  eligibility  groups  more 
appropriately  based  upon  their  financial 
circumstances.  Thus,  we  have  not 
adopted  the  commenter's 
recommendation. 

D.  Provisions  of  the  Final  Regulations 

We  have  adopted  as  Hnal,  without 
modifications,  the  proposed  revisions  of 
§§435.B11,  435.814,  435.840.  and 
435.843.  We  have  also  deleted  as 
proposed  §§  435.812  and  435.841  and 
corrected  cross-references  in  §§435.725, 
435.726,  435.733,  435,735,  and  435.832. 
In  addition,  we  have  corrected  cross- 
references  in  §  436.832  relating  to  post- 
eligibility  treatment  of  income  of 
institutionalized  individuals  in  the 
Territories  and  corrected  an  error  in 
§435.733  that  incorrectly  referenced 
AFDC  in  a  provision  that  related  to 
eligibility  of  aged,  blind,  and  disabled 
individuals  under  section  1902(f), 

X.  Methodologies  for  Treatment  of 
Income  and  Resources 

A.  Background 

Section  137(b)(8)  of  TEFRA  amended 
section  ig02(a)tlO)(C)(i)(III)  of  the  Act  to 
specify  that,  in  determining  income  and 
resource  eligibility  for  the  medically 
needy,  the  State  must  use  the  seme 
methodologies  as  those  used  in 
determining  eligibility  under  the  State 
plan  of  the  appropriate  cash  assistance 
program  or  the  SSI  program,  whichever 
is  most  closely  related  to  the  covered 
medically  needy  group.  Thus,  in  States 
that  provided  Medicaid  to  all  SSI 
recipients,  the  methodologies  for 
determining  the  income  and  resources 
of  aged,  blind,  or  disabled  medically 
needy  individuals  were  those  of  the  SSI 
program;  for  specified  relatives, 
individuals  under  21  and  pregnant 
women,  the  methodologies  were  those 
of  the  AFE)C  program. 

Following  a  moratorium  on 
compliance  actions  against  States' 
appHcation  of  less  restrictive  financial 


eligibility  methodologies  that  was 
imposed  by  DRA.  the  Congress  passed 
section  303(e)  of  MCCA  to  specify  that 
the  financial  methodologies  for 
determining  eligibility  of  the  medically 
needy  must  be  no  more  restrictive 
(rather  than  the  same)  as  those  under 
the  SSI  program  or  those  under  the  State 
plan  that  is  most  closely  categorically 
related.  Section  303(e)  also  added  a  new 
section  1902(r)(2)  (that  was  further 
amended  by  the  Family  Support  Act  of 
1988)  that  permits  States,  at  their 
option,  to  useless  restrictive  income 
and  resource  methodologies  in 
determining  eligibility  of  the  following 
groups:  qualified  pregnant  women  and 
children,  low-income  (poverty  level) 
pregnant  women  and  infants,  qualified 
Medicare  beneficiaries,  optional 
categorically  needy  individuals, 
medically  needy  individuals,  and  aged, 
blind,  and  disabled  individuals  in 
section  1902(f)  States.  These  optional 
income  and  resource  methodologies 
may  be  less  restrictive,  but  no  more 
restrictive  than,  for  aged,  blind,  and 
disabled  individuals  groups,  the 
methodologies  under  SSI;  and  for  other 
groups,  the  methodologies  under  the 
State  plan  most  closely  categorically 
related.  A  methodology  is  considered  to 
be  no  more  restrictive  if,  by  using  the 
methodology  additional  individuals 
may  be  eligible  for  medical  assistance 
and  no  individuals  who  are  otherwise 
eligible  are,  by  use  of  that  methodology, 
made  ineligible  for  Medicaid. 

B.  NPRM  Provisions 

In  the  September  NPRM,  we  proposed 
to  add  a  new  §  435.601  to  specify  that, 
generally.  States  must  use  the  cash 
assistance  methodologies  in 
determining  financial  eligibility  unless 
they  chose  to  apply  less  restrictive 
income  and  resource  methodologies  for 
the  eligibility  groups  specified  in 
section  1902(r)(2).  hi  section  1902(f) 
States,  the  agency  would  be  allowed  to 
use  more  restrictive  eligibility 
requirements  and  include  less 
restrictive  income  and  resource 
methodologies  in  determining 
eligibility,  if  they  choose.  The  new 
§  435.601  would  specify  the  groups  to 
which  the  general  section  on  financial 
eligibility  requirements  and 
methodologies  would  apply.  If  a  State 
chooses  less  restrictive  methodologies 
under  section  1902(r)(2),  the  State  must 
specify  the  methodology  in  the  State 
plan  and  specify  to  which  group  it  will 
apply. 

We  identified  the  following  items  as 
those  that  we  do  not  consider  to  be 
methodological  and  which  are  not 
subject  to  apphcation  of  the  section 
1902(r)(2)  rules:  Retrospective  monthly 


accounting,  the  monthly  reporting  of 
income,  conditional  payment  status, 
budget  p>eriods,  and  effective  date  of 
elirability. 

'The  proposed  regulations  also 
specified  that  the  less  restrictive 
methodology  applied  must  be 
comparable  fpr  all  persons  within  each 
category  of  assistance.  We  would  not 
permit  States  to  use  less  restrictive 
methods  based  on  living  arrangements. 
However,  this  occurs  legitimately  when 
a  less  restrictive  method  is  applied  to  an 
eligibility  group  that  only  includes 
institutionalized  persons.  The  proposed 
rule  also  specified  that  the  less 
restrictive  methodologies  must  be 
consistent  with  FFP  requirements  and 
limitations  specified  in  the  existing 
regulations  in  accordance  with  section 
1903(0  of  the  Act. 

We  proposed  to  make  organizational 
changes  to  bring  all  of  the  general 
financial  eligibility  requirements  into  a 
cohesive  grouping.  We  also  proposed 
not  to  restate  any  details  of  tne 
requirements  that  merely  repeated  the 
cash  assistance  requirements.  In 
addition,  because  of  the  organizational 
changes,  we  proposed  to  create  a 
separate  specific  subpart  for  post; 
eligibility  financial  requirements. 

C.  Public  Comments  and  Departmental 
Responses 

Comment:  A  number  of  comments 
were  received  on  the  proposed 
regulations  implementing  section 
1902(r)(2)  and  those  clarifying  the  FFP 
limits  under  section  1903(0- 
Commenters  believed  that  HCFA  is 
incorrectly  hmiting  States'  flexibility  to 
use  more  liberal  income  methods  under 
section  1902(r)(2),  by  mslking  the  more 
liberal  income  methods  subject  to  the 
FFP  limits  of  section  1903(0.  They 
contended  that  the  legislative  history  of 
the  section  1902(r)(2)  provision  does  not 
indicate  that  the  Congress  intended  that 
more  liberal  methods  be  limited  by  FFP 
limits. 

Response:  We  disagree  with  the 
commenters.  The  passage  of  section 
1902(r)(2)  was  the  Congress'  solution  to 
the  problem  identified  in  1984  when  it 
first  imposed  the  DRA  moratorium  on 
the  IDepartment,  Under  the  moratorium, 
the  Secretary  was  not  permitted  to  take 
adverse  actions  against  States  because 
they  were  using  more  liberal  income 
and  resource  methods  than  those  used 
under  the  cash  assistance  programs.  The 
Senate  Report  accompanying  the  1987 
amendment  to  the  moratorium  made 
clear  that: 

The  moratorium  does  not  eliminate  the 
limits  on  income  and  resources  of  eligible 
individuals  and  families  under  section 
1903(0  (including  the  requirement  that  (he 
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k  aiedicaUv  needy  income  fcvel  not 
cxcood  Ihfc  amounl  siotfmninBd  in  aocordance 
with  standards  proscribed  by  the  Secretary  to 
be  eqiiiviilent  to  133'/b  percent  of  the  most 
generous  AFDC  eligibility  standard,  and  the 
income  of  in  fividuals  receiving  a  Slate 
suppienipntary  pa\Tnant  in  a  medical 
institution  or  receKnng  home  and 
comfminity-based  waiver  service's  under  a 
special  income  standard  not  to  exceed  300 
porcenr  of  the  SSI  standard).  S.  Rep.  No.  109, 
lOOth  Cong..  1st  &TSS.  at  24-25. 

the  language  of  section  1902(r)(2) 
does  mt  refer  to  the  section  1903(f) 
limits.  Not  was  section  1903(t")  modified 
to  enable  States,  through  section 
1902(r)(2)  authority,  to  avoid  its 
limilalinns,  even  though  the  Congress 
has  recently  amended  section  1903(f)  to 
expand  the  list  of  eligibility  groups  that 
are  exempt  from  its  restrictions. 
Moreover,  the  le^^iisiative  history  of 
section  1902(r)(2)  does  not  deal  with  the 
section  1903(f)  limits  nor  suggest  any 
diffeieiit  application  of  the  limits  than 
providtd  for  under  the  DRA 
moratorium.  Since,  as  its  legislative 
history  indicates,  section  1902(rM2)  is 
essentially  the  permanent  codification 
of  the  DRA  moratorium,  we  see  no     , 
reason  to  interpret  it  in  a  manner  diat 
would  conflict  with  the  exphcil 
guidance  provided  by  the  Senate  Report 
with  respect  to  its  predecessor. 

Cowment:  Several  comm«nteTS 
disagretKl  with  HCFA's  interpretation 
that  AFDC  and  SSI  "conditional  - 
eligibility  policies"  are  not  resource 
methods.  One  commenter  defined 
condilional  payments  status  as  a 
circumstance  under  which  a  person  is 
considered  eligible  if  he  or  she  agrees  to 
dispose' of  a  rtsource  that  would 
otherwise  make  the  person  ineligible. 
One  coinm<?nter  stated  that  two  States 
liavt  npproved  conditional  eligibility 
polic  es  under  tbair  Medicaid  programs. 
Be  pome:  The  commenters  appeared 
to  be  viewing  "conditional  eligibility" 
more  broadly  than  the  cash  assistance 
profjiaiiis.  Ueder  those  programs, 
"conditionil  elifability"  is  granted    ^ 
boccise  the  value,  of  real  property, 
which  would  make  an  applicant 
in^igible.  is  excluded  for  a  specified 
period,  provided  the  applicaiit  makes  a 
reasonable  effoil  to  sell  the  property  and 
signs  an  agroement  to  repay  the  agency 
from  the  proceeds  of  the  sale  the  cash 
payments  pecuived  during  the 
condititiTial  eligibility  period.  We  aT« 
precluded  by  section  1917^bHl)  of  the 
Act  from  permitting  States  from 
recovering  costs  of  medical  assistance 
correctly  paid,  except  from  the  estate  of 
certain  individuals.  Conditional 
eligibility  under  Medicaid  would  result 
in  either  an  iBcorrect  pasroient  CpsysMot 
for  an  ioeligibie  individual)  which  the 


State  has  no  authority  to  make,  or  in  a 
correct  payment  to  an  eligible 
individual  but  which  c&nnol  be 
recovered  in  his  or  her  lifetime. 

While  Medicaid  is  provided  to 
persons  receiving  conditional  payments, 
the  fash  assistance  conditional 
eligibihty  rules  are  not  resource 
methods  for  jmrposes  of  delertnining 
eligibility  for  other  Medicaid  eligibihty 
groups.  This  differs  from  a  policy  that 
allows  persons  to  receive  Medicaid 
while  a  "reasonable  effort  to  sell"  real 
property  is  being  made,  as  there  is  no 
condition  that  the  agency  \m  repaid  for 
the  Medicaid  expenditures  made  while 
the  person  is  attempting  to  sell  the 
property.  A  policy  of  the  latter  type  is 
approvable.  s^         /^ 

It  is  also  pKWsible  for  Stet«  to  amend 
their  plans  to  allow  applicants  to  reduce 
their  resources  to  allowable  limits  by 
the  fiid  of  a  raonlh,  aiid  attain  eligibility 
for  tlidt  month.  This  is  a  more  liberal 
policy  than  the  SSI  program  policy  that 
bases  eligibility  on  the  amount  of 
resources  held  on  the  first  day  of  the 
month.  Under  the  equivalent  AIT)C 
policy,  resounds  must  be  below  the 
prescribed  limit  throughout  a  mor.lh. 

Ctmtrary  to  the  .statement  of  one  of  the 
comn>enters,  the  two  States  cited  in  the 
comment  do  not  have  in  their  approved 
plans  "conditional  eligibility"  policies 
of  the  type  used  by  the  cash  assistance 
programs. 

Q>mment:  One  commenter  disagreed 
that  the  AFDC  and  SSI  income  and 
resource  policies  should  not  be 
published  as  part  of  the  Medicaid 
regulations.  The  commenter  further 
expressed  the  view  that  HCFA  has  the 
rpsponsibiiity  to  determine  how  the 
cash  assistance  rules  are  to  be  applied 
for  purposes  of  Medicaid  eligibility  and 
that  HC^A  improperly  delegates 
rulemaking  on  SSI  eligibility  rules  to 
SSA  because  SSA  does  not  have  to 
consider  comments  which  show 
untoward  results  when  SSI  rules  are 
.  applied  to  Medicaid. 

Response:  The  rule  is  rot  being 
revised  to  include  AFDC  and-SSI  rules 
because,  as  we  stated  in  the  NPKM 
preamble,  this  would  be 
administratively  impractical  and 
unnecessary.  The  rules.Are  published 
elsewhere  in  the  Cede  of  Federal 
Regulations  and  would  only  be 
redundant.  Simply  publishing  the  cash 
assistance  rules  in  Medicaid  regulations 
cannot  result  in  modifying  the  cash 
assistance  rules.  The  Congress  has 
established  the  cash  assistance  rules  as 
the  baseline  for  the  Medicaid  rules. 
Comment^  do  have  the  opportunity  to 
raise  their  Medicaid  concerns  when 
"cash  assistance  rules  are  proposed  by 
the  ralerant  component  In  addition. 
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such  an  approach  would  requiia 
unnecessary  and  redundant  rulemaking 
when  there  are  changes  in  cash 
assistance  program  policies. 

We  agree  with  the  commenter  that 
HCFA~h^  responsibility  to  determine 
how  cash  assistance  policies  affect 
Modicaid\fjiigibility.  HCFA  has  the 
«ponsibility  to  advise 
cash  assistance  income  and 
ides  are  not  to  bo  used  for 
igibility.  HCFA  also  has 
responsibility  to  advise  States  on  how  to 
apply  unusually  complex  cash 
assistance  policies  in  the  context  of 
specific  Medicaid  eligibility  groups 
v^hen  this  is  found  to  be  necessary. 
However,  we  believe  that  the  lK»st 
vehicle  for  this  purpose  is  the  State 
Medicaid  Manual  which  is  explicitly 
designed  to  expand  the  discussion  of 
policies  contained  in  the  regulations 
and  to  provide  additional  guidance  to 
States  on  how  to  implement  certain 
policies. 

We  disagree  with  the  commentef  that 
HCFA  has  delegated  its  rulemaking 
authority  to  SSA.  The  Secretary  has  the 
very  difficult  task  of  overseeing 
implementation  of  the  various  laws 
governing  the  individual  programs 
consistent  with  Congressional  intent  To 
the  Extent  that  it  is  possible  to  reach  a 
policy  outcome  for  one  program  that 
does  not  have  an  untoward  result  for 
another  program  which  must  rely  on 
that  policy,  tlie  agencies,  and  the 
Secretary,  attempt  to  do  so.  Hoivever. 
due  to  the  complexities  of  the  laws  and 
the  responsibility  to  implement  policies 
consistent  with  Concessional  intent  it 
is  not  always  possible  to  implement 
cash  essistance  policies  that  do  not  ha^e 
even  an  unint{3nded  result  when  applied 
in  the  context  of  the  Medicaid  program. 

Comment:  One  commenter  did  not 
agree  with  the  interpretation  of  the 
cffertive  date  for  section  1902(r)(2)  plan 
amendments — sp>eriF>cally,  that  more 
liberal  polides  are  effective 
retroactively  only  when  in  a  plan 
approved  prior  to  the  date  of  enactment. 
The  commenter  stated  section  1902(r){2) 
plans  should  be  approved  retroactively 
to  October  1.1982. 

Response:  We  disagree  v«th  the 
commenter.  Section  1902(rK2) 
authorizes  States  to  use  more  liberal 
methods  for  specified  groups  listed  in 
the  law  and  defines  a  more  liberal 
method  as  one  that  is  no  more 
restrictive  with  respect  to  any 
individual  than  the  relevant  cash 
assistance  program  methods.  It  does  not 
authorize  tiie  retroactive  submission 
and  approval  of  new  Stale  plan 
amendments  for  periods  prior  to  the 
quarter  in  wbidi  they  are  s^rfnnitted. 
Indeed,  if  it  were  to  do  ao.  it  would 
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produce  an  anomaloiis  result,  since  no 
FFP  would  be  available  for  those 
additional  expenditures.  The  statutes 
appropriating  Federal  hinds  for  the 
Medicaid  program  have  continuously 
contained  a  restriction  on  increased 
expenditures  that  resuh  from  State 
plans  or  plan  amendments.  The 
appropriations  statutes  limit  the 
maximum  possible  retroactive  effect  of 
new  plan  amendments  that  result  in 
increased  expenditures  to  the  first  day 
of  the  quarter  in  which  the  amendment 
was  submitted. 

We  recognize  that  section  303(g)(6)  of 
MCCA  provides  that  section  1902(r)(2) 
"shall  apply  to  medical  assistance 
furnished  on  or  after  October  1, 1982." 
In  our  view,  this  does  not  alter  the 
restrictions  contained  in  the 
appropriations  statutes  nor  in  the 
regulations  that  govern  the  maximum 
retroactivity  that  may  be  afforded  to 
State  plans  and  plan  amendments. 
Rather,  it  protects  expenditures  that 
States  made  during  that  period  tmder 
plans  or  plan  amendments  that  were 
approved  and  that  were  in  eff'ect  during 
that  period.  Indeed,  the  Conference 
Report  on  MCCA  characterized  existing 
law  by  noting  that  "some  States 
covering  the  aged  and  disabled 
medically  needy  use  less  restrictive 
income  methods  than  are  applied  under 
the  SSI  program."  (H.R.  Rept.  No.  661, 
lOOLh  Cong.,  2d  Sess.  at  259.)  Some  of 
those  States  were  operating  under  State 
plans  amendments  that  had  been 
approved,  albeit  erroneously  (at  the  time 
of  their  approval).  The  effect  of  section 
303(g)(6)  is  to  legitimize  those 
expenditures.  This  section  also  permits 
approval  of  amendments  that  were 
pending  before  the  Secretary  which 
otherwise  would  have  been 
disapproved.  However,  those  pending, 
amendments  cannot  be  given  a 
retroactive  effective  date  any  earlier 
than, the  beginning  of  the  quarter  in 
which  they  were  submitted. 

Comment:  Several  commenters 
indicated  that  the  rule  should  include 
rp  njlations  responding  to  legislative 
>.  nanges  for  post-eligibility  treatment  of 
income  for  institutionalized  persons,  as 
to  how  income  and  resources  of 
institutionalized  spouses  with  spouses 
living  in  the  community  are  counted  for 
eligibility  purposes,  hospice  care,  and 
changes  to  eligibility  requirements  for 
pregnant  women  and  children  whose 
income  eligibility  is  based  on  a 
specified  percentage  of  the  poverty 
level. 

Response:  Secause  of  the  complexity 
of  these  specific  changes  in  the  law  and 
consistent  with  the  Administrative 
Procedure  Act,  we  do  not  believe  it 
would  be  appropriate  to  include  them  in 


this  regulation  without  the  opportunity 
for  prior  public  comment.  We  are 
developing  separate  proposed  regulation 
documents  for  these  provisions.  We 
have,  however,  included  in  these  final 
regulations,  as  appropriate,  references  to 
the  specific  provisions  of  the  Social 
Secujrity  Act  when  the  need  arose 
relating  to  the  rules  governing 
institutionalized  individuals  with 
community  spouses  and  coverage  of 
certain  poverty  level  groups.  Until  final 
regulations  are  published.  States  must 
apply  the  rules  in  accordance  with  their 
best  interpretation  of  the  statute. 

Comment:  One  commenter  questioned 
why  States  are  not  permitted  to  apply 
less  restrictive  section  1902{r)(2)  income 
and  resource  rules  to  persons  in  the 
ehgibility  group  described  in  §  435.324 
(Medically  needy  coverage  of  the 
disabled  in  States  that  cover  individuals 
receiving  SSI). 

Response:  States  may  use  the 
authority  of  section  1902(r)(2)  to 
establish  less  restrictive  income  and 
resource  rules  for  the  group  described  in 
§435.324.  Therefore,  we  believe  the 
commenter  Intended  to  reference 
individuals  receiving  only  optional 
State  supplements  in  States  using  more 
restrictive  eligibility  requirements  than 
SSI  and  certain  SSI  criteria  (§  435.234) 
instead  of  those  individuals  under 
§435.324.  Section  435.601,  which 
interprets  section  1902(r)(2),  does  not 
preclude  use  of  more  liberal  income  and 
resource  methods  for  this  group  either. 
However,  it  would  only  be  necessary  to 
use  section  1902(r)(2)  authority  if  a  State 
wished  to  use  more  liberal  resource 
methods.  This  is  because  there  is  a 
separate  authority  under  section 
1902(a)(10)(A)(ii)(XI)  (reflected  in 
§  435.234)  to  use  more  liberal  income 
methods  than  those  used  xmder  the  most 
closely  related  cash  assistance  program, 
SSI. 

Comment:  One  commenter  expressed 
the  view  that  the  reguktory  impact 
analysis  for  the  income  and  resource 
provisions  is  wholly  inadequate  and 
incomplete.  The  commenter  believed 
that  the  proposal  does  not  have  a 
"limited  economic  impact"  as  the 
analysis  suggests.  The  commenter 
believed  that  HCFA  has  failed  to 
consider  how  the  proposed  rules  will 
impact  States  and  does  not  believe  that 
States  vnll  use  State  dollars  to  pick  up 
negatively  affected  recipients  by 
expanding  their  Medicaid  options  to 
include  the  medically  needy.  The 
commenter  further  states  that  the 
proposed  rules  will  effect  small  rural 
hospitals  because  there  will  be  fewer 
Medicaid  recipients  in  rural  areas,  thus 
increasing  the  financial  risks  of  such 
hospitals. 


Response:  The  regulatory  impact 
statement  has  been  revised  to  reflect  the 
fiscal  impact  of  policies  contained  in 
the  final  rule.  However,  the  fiscal 
impact  of  policy  changes  the  commenter 
believed  were  not  sufficiently  addressed 
in  the  NPRM  regulatory  impact 
statement  are  not  addressed  in  the 
statement  in  this  final  nile  because  the 
proposed  policy  change  that  would  have 
limited  spenddown  in  section  1902(i) 
States  that  do  not  have  medically  needy 
programs  was  not  adopted. 

Q)mment:  One  commenter  suggested 
that  if  an  editorial  change  were  to  be 
made  to  §  435.700  on  the  scope  of  the 
regulations,  this  change  be  published  at 
a  later  date  for  notice  and  commant. 

Response:  The  commenter  did  not 
notice  that  the  change  was  made  in  the 
NPRM.  The  regulation  text  appearing 
under  the  heading  "Subpart  H — Spjecific 
Post-Eligibility  Financial  Requirements 
for  the  Categorically  Needy"  actually 
belonged  under  the  section  heading 
"§435.700  Scope."  The  section  heading 
was  inadvertently  omitted  in  the 
printing  of  the  regulation  text.  This 
section  merely  states  briefly  the 
requirements  that  are  covered  in  the 
subpart  H. 

D.  Provisions  of  the  Final  Regulations 

We  have  adopted  as  final  the  ' 

proposed  §§435.601  and  435.602 
provisions  that  specify  use  of  financial 
eligibility  methodologies  and  the 
conforming  revisions  of  §§  435.1005  and 
435.1007.  We  have  included  a  title  for 
§  435.700  that  was  inadvertently 
omitted  in  printing.  We  have  deleted 
§§435.711,  435.721,  and  435.850 
through  435.852.  We  have  adopted  as 
final  the  proposed  conforming  changes 
to  §§  435.831  and  435.845.  We  have 
transferred  §§  435.722. 435.731,  and 
435.740  to  subpart  G  and  redesignated 
them  as  §§  435.622,  435.631,  and 
435.640.  Section  435.631  is  further 
revised  to  make  the  provisions  clearer, 
in  response  to  public  comments  on  the 
clarity  of  the  regulation  sections  on 
eligibihty  in  1902(0  States.  In  this 
clarification,  we  have  also  deleted 
§  435.732  (which  was  proposed  to  be 
redesignated  as  §  435.632)  and  have 
incorporated  the  provisions  of  that 
section  in  §435.121  as  revised.  Subpart 
H  now  retainspniy  the  provisions  that 
relate  to  postifllgibility  determinations. 

XI.  Medically  Needy  Income  Levels  for 
One-Peraon  Familiet 

A.  Background 

Section  1903(f)(l)(B)(i)  of  the  Act 
specifies  that  FFP  is  not  available  in 
expenditures  for  medical  assistance  to 
medically  needy  individuals  whose 
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income  exceeded  133'^  percent  of  the 
highest  payment  level  in  the  State  AFDC 
program  for  afamily  of  the  same  sire 
without  any  income  or  resources. 
Section  1903(f)  provides  some  flexibility 
to  the  requirement  under  section 
19O3{0(l)(B)(i)  by  specifying  that,  under 
certain  circumstance*,  in  determining  * 
the  FFP  limitation  for  a  family 
consisting  of  (me  person.  States  may 
base  the  FFP  limitation  on  133VS 
percent  of  an  amount  that  is  reasonably 
related  to  the  AFDC  payment  amount 
for  two  or  more  persons. 

Section  435.1007(a)(2)  of  the 
regulations,  whidi  interprets  section 
l<K)3(n(3),  specifies  that  FFP  is  available 
in  expenditures  for  medical  assistance 
for  single  individuals  whose  annual 
income  (after  deductions  of  medical 
expenses)  does  not  exceed  133Vb 
percent  of  an  amount  reasonably  related 
to  the  highest  money  payment  that 
would  ordinarily  be  made  under  the 
State's  AFDC  plan  to  a  family  of  two 
persons  without  any  income  or 
resources. 

Some  States  have  interpreted  the 
provisions  of  §  435.1D07{a)(2)  to  permit 
them  to  establish  a  medically  needy 
income  level  for  one  person  that  is 
based  on  133V3  percent  of  an  amount 
that  bears  a  reasonable  relationship  to 
the  AFDC  payment  amoimt  for  two 
persons,  even  if  this  established  amount 
is  greater  than  133^A  percent  of  their 
AFDC  payment  amount  for  one  person. 
Although  an  amount  established  in  this 
manner  technically  compUes  with  the 
existing  regulations,  section  1903(f)(3) 

clearly  indicates  that  "reasonable 

relationship"  for  determining  the  FFP 
limitation  for  a  family  consisting  of  one 
individual  applies  only  if  the  State's 
AFDC  plan  does  not  jm)vide  for  aid  to 
a  family  consisting  of  one  individual. 
This  is  consistent  with  the  House 
Committee  Report  (H.R.  Rep.  No.  544. 
90th  Cong..  1st  Sess..  119)  for  the 
section  1903(f)(3)  which  describes  the 
section  as  a  provision  that  will  facilitate 
the  calculations  necessary  under  the 
FFP  limitation.  The  reasonable 
relationship  provision  could  only  have 
been  necessary  to  facilitate  the 
calculation  of  the  limitation  for  a  one- 
person  family  when  there  was  no  AFDC 
payment  amount  for  a  family  of  one.  In 
addition,  we  believe  that  some  of  the 
confusion  on  th«  application  of  this 
'    provision  resulted  from  the-meaning  of 
varying  terms  used  in  the  discussion  of 
FFP  limitations  (payment  amounts, 
payment  levels,  and  payment 
standards). 

B.  NPRM  Provisions 

In  the  September  1989  NPRM.  we 
proposed  to  revise  $  435.1007(a)(2)  to 


provide  that  if  a  State's  AFDC  plan 
actually  contains  a  payment  amount  for 
one  person,  the  State  must  base  the 
medically  needy  income  level  fat  one 
person  on  133  Vs  percent  of  the  AFDC 
amount  most  frequently  paid  to  one 
person  in  order  for  FFP  to  be  available. 
At  the  time  of  the  publication  of  the 
NPRM.  all  existing  AFDC  plans 
included  payment  amounts  for  one 
person  families. 

We  also  proposed  to  incorporate  in 
§  435.1007  the  exception  to  the  133VS 
percent  rule  for  families  consisting  of 
two  adults  that  was  established  for  the 
>  State  of  California  by  section  4106  of 
OBRA  '87.  Section  4106  allows 
California  in  case  of  a  family  consisting 
only  of  two  individuals,  both  of  whom 
are  adults  and  at  least  one  of  whom  is 
aged,  blind,  or  disabled,  to  use  the 
amount  of  AFDC  most  frequently  made 
to  a  family  of  one  adult  and  two 
children  for  purposes  of  computing  the 
133*/h  percent  cap. 

The  issue  rei.sed  by  the  proposed  rule 
has  now  been  addressed  by  the 
Congress.  In  section  4718  of  OBRA  '90, 
the  Congress  endorsed  the  interpretation 
of  the  FFP  hmit  for  families  consisting 
of  a  single  individual  which  was 
contained  in  the  proposed  rule. 
However,  section  4718  provides  a 
specific  exception  for  certain  States  to 
depart  frtjm  this  rule.  The  exception 
only  authorizes  those  States  which,  as  of 
June  1, 1989,  has  a  State  plan  (or  policy 
in  effect  at  that  time  which  was 
reflected  in  manuals  and  which  is 
submitted  to  the  Department)  which 
used  an  amount  reasonably  related  to 
the  AFDC  payment  standard  for  a  family 
of  two,  to  continue  to  use  this  amoimt 
for  purposes  of  the  133*/^  percent  FFP 
limit.  All  other  States  are  subject  to  the 
language  of  section  1903(f)(1). 

Several  technical  corrections  were 
also  proposed. 

C.  Public  Comments  and  Departmental 
Response 

Comment:  One  commenter  suggested 
that  all  States  should  have  the  option  to 
use  their  AFDC  payment  standards  for 
three  persons  to  establish  their 
medically  needy  income  standards  for 
families  of  two,  as  permitted  for  the 
State  of  California. 

Response:  As  indicated  in  the  NPRM, 
the  Congress  established  a  separate  FFP 
level  for  bmily  units  of  two  for  the  State 
of  California.  This  is  an  exphcit 
deviation  for  California  only  from  the 
dictate  of  section  1903(f)  that  the  le\'el 
be  set  at  133^/s  percent  of  the  AFDC 
payment  standard  for  a  family  of  the 
same  size.  A  family  of  two  adults  is  not 
the  same  size  as  a  femily  ophiee 
consisting  of  one  adult  aou  two 


childrm.  The  FEP  limits  undw  section 
1 903  (f)  are  set  Iw  the  Congress.  Thus, 
there  Is  no  legislative  authority  for 
HCFA  to  allow  other  States  to  use  the 
special  FFP  limit  established  under 
section  1903(f)  for  California. 

Comment:  A  large  number  of 
comments  we  received  in  the  NPRM 
disagreed  with  the  Secretary's 
interpretation  of  the  law  governing  the 

{)roposed  rule  to  limit  the  FFP  Income 
evel  for  one  person  medically  needy 
families  to  133  V»  percent  of  the  AFDC 
payment  standards  for  one.  Some 
believed  that  the  proposed  provision 
violated  the  Medicaid  law.  Oth<*r8  were 
concerned  that  these  families  would 
have  to  incur  more  medical  expenses 
before  they  could  become  Medicaid 
eligible  if  the  proposed  rale  werv 
finalized.  Still  others  believed  that  the 
FFP  cap  was  unreasonably  low. 

Response:  We  do  not  agree  with  Ae 
commenters'  conception  of  the 
proposed  provision.  The  commenters 
advanced  several  arguments. 
Significantly,  the  ctHnmenters  did  not  I 
dispute  the  fact  that  section 
1903(f)(1)(B)  limits  FFP  in  State 
expenditures  to  families  with  Incomes 
at  or  below  133*/S  percent  of  the  highest 
amount  that  would  ordinarily  be  paid  to 
an  AFDC  family  of  the  same  size.  Nor 
did  they  dispute  that  section  1903(f)(3) 
provides  that  in  the  case  of  a  family 
consisting  of  one  individual  that  the 
amount  used  for  purposes  of  the  FFP 
cap  is  the  amount  that  would  ordinarily 
be  paid  to  an  AFDC  family  consisting  of 
one  person  "if  such  plan  provided  for 
aid  to  such  family."  Rather  their  claim 
is  based  upon  a  reasonable  relationship 
of  the  amounts  payable  imder  the  AFDC 
plan  to  families  consisting  of  two  or 
more  persons  to  a  family  consisting  of 
one  person  "if  such  plan  provided  for 
the  aid  to  such  afamily."  (Emphasis 
added).  They  assert  that  when  ttie 
Congress  passed  this  provision  all  States 
must  have  had  standvds  for  one  under 
their  AFDC  plans  and  this  language 
therefore  gives  States  the  right  to  set  the 
FFP  limit  for  a  family  of  one  at  133Vi 
percent  of  the  AFDC  payment  standard 
for  a  family  of  two. 

This  argument  is  not  persuasive,  First, 
if  the  Congress  knew  that  all  States  had 
AFDC  standards  for  one,  there  would 
have  been  no  reason  for  it  to  have 
included  the  language  "if  such  plan 
provided  for  aid  to  such  a  family"  on 
the  provision.  That  language  rebuts  that 
contention  outright.  The  Congress  miut 
have  believed  that  some  States  did  not 
(or,  at  some  time  in  the  future  might 
not)  have  AFDC  standards  for  a  family 
of  one. 

Second,  section  ig03(f).  when  read 
with  th«  parenthetical  phrasas  removed 
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providM  that "  tha  hidtest  amount 
which  would  ordinttruy  be  paid'  to  socb 

family  under  the  State's  (AFDC)  plaa 

*  *   *  shall  be  tha  amount  determined 
by  tha  State  agency  •  *  •  to  be  the 
amount  of  aid  which  would  ordinarily 
be  payable  under  such  plan  to  a  family 

•  *  *  consisting  of  one  person  if  such 
plan  prorided  f^  such  aid  to  such  a 
family."  This  clearly  demonstrates  diat 
the  purpose  of  section  1903(f)(3)  was  to 
give  States  a  mechanism  to  determine 
the  standard  for  one,  when  their  AFDC 
plans  did  not  have  tliat  standard.  The 
first  parenthetical  clause  provides  that 
the  amount  is  to  be  determined  by  the 
State  jgency  "on  the  basis  of  a 
reasoaebie  relationship  to  the  amounts 
payal^e  under  such  (AFDC)  plan  to 
families  consisting  of  two  or  more 
persons."  Thus,  the  grammatical  reading 
of  the  proxasion  results  in  the 
reasonable  relationship  test  being  used 
only  when  there  is  no  available  standard 
of  one.  The  proposed  regulation,  which 
we  are  adopting  as  final  and  modifying 
to  reflect  the  OBRA  "90  change 
discussed  eariier,  simply  provides  that 
where  the  standard  of  one  act\ialiy 
exists,  BTiy  relationship  between  the 
standard  for  two  and  the  real  standard 
of  one  does  not  result  in  the  standard  of 
one  being  unreasonable. 

Third,  it  is  apparent  that  where  there 
is  a  standard  of  one  available  in  the 
AFDC  program,  there  is  no  need  to 
engage  in  the  hypothetical  construction 
of  a  standard  for  one  based  on  a 
relationship  betvraen  the  standard  far 
two  and  the  standard  far  famlues  of 
greater  size. 

Fourth,  section  1903{f)(l)CB)(l)  vests 
the  Secretary  with  the  authority  to 
prescribe  standards  for  determining  the 
amount  which  is  to  be  equivalent  to  the 
133'/^  percent  standard.  This  provision, 
delegating  the  authority  to  the  Secretary, 
is  only  subject  to  one  exception,  section 
1903(fl(l)(B)(ii).  Section  1903(f)(3)  is  not 
an  exception  to  the  Secretary's  authority 
to  set  these  standards. 

Fifth,  the  commenters  complaint  that 
ur.e  of  a  cap  based  upon  the  actual 
AFDC  standard  for  one  is  unreasonable 
{.ince  the  AFDC  standards  for  one  are 
"artificially  low."  This  comment  is 
actually  a  compliant  about  AFEKD 
standards,  and  the  lack  of  a  requirement 
on  States  to  increase  such  standards  to 
account  for  cost-of-hving  increases.  The 
commenters  dissatisfaction  with  the 
AFDC  statute  should  not  result  in  an- 
alteration  of  Medicaid  standards  when 
there  is  a  direct  link  to  the  AFDC 
standards  under  the  Medicaid  statute. 
Moreover,  when  the  Congress  passed 
the  133*/^  percent  cap,  it  deliberately 
chose  to  tie  the  cap  to  the  cash 
assistance  program  with  the  lowest 


payment  levafaL  See  Scbmeikerr. 
Hogan.  457  U.S.  569  (1982). 
Accordingly,  die  comnBenters' 
complaiat  abould  not  be  with  our 
ioterpretation  of  &e  ^atutory 
requirements,  but  of  the  fundamentally 
restrictive  nature  of  the  cap  itsel£ 

D.  Pmvisions  of  the  Final  Regulations 

We  are  adopting  the  proposed 
revision  of  §  435.1007  as  final^^thout 
further  modifications,  except  to  take', 
into  consideration  the  OBRA  '90 
change. 

XII.  Other  Pntposals  ) 

A.  Age  Reqv irements  ^ 

VVd  proposed  to  delete  a  provision  in 
the  regulations  at  §  435.520(a)  (2)  and 
(3)  that  specified  that  no  Medicaid  State 
plan  would  be  approved  by  the 
Secretar^glvhich  imposed  any  age 
requircdHut  that  excludes  any 
individual  who  has  not  as  yet  attained 
the  age  of  19  and  is  a  dependent  child 
under  AFDC  TEFRA  deleted  the 
provision  under  section  1902(b)(2)  of 
the  Act  that  was  the  basis  for  this 
regulatory  provision.  We  also  proposed 
to  make  an  organizational  change  in  the 
section  by  rfldesignating  portions  of  the 
section  as  a  new  §  435.522. 

We  did  not  receive  any  public 
comments  on  these  proposals  and  are, 
therefore,  adopting  Uiem  as  final. 

B.  Determination  of  Dependency 

In  the  September  1989  NPRM,  we 
proposed  to  make  a  technical  change  to 
§  435.510  of  the  Medicaid  regulation 
that  describes  the  Medicaid  categorical 
requirement  relating  to  determination  of 
dependency.  We  proposed  to  remove 
the  reference  to  a  child  "under  age  21" 
to  reflect  the  current  AFDC  policy  that 
defines  dependency. 

We  did  not  receive  any  public 
comments  on  this  proposal  and  are, 
therefore,  adopting  it  as  final. 

C.  Medicaid  Coverage  of  Certain 
Disabled  SSI  Recipients  in  Section 
1902(f)  States 

In  the  September  1989  NPRKf,  we 
proposed  to  incorporate  into  the 
Medicaid  regulations  (§  435.121(d))  a 
policy  that  we  had  enunciated  in 
manual  instructions  and  that  had  been 
upheld  in  a  U.S.  District  Court  decision 
relating  to  Medicaid  eligibility  of  certain 
disabled  children  imder  age  18.  In        ' 
section  1902(f)  States,  any  disabled 
child  under  age  18  who  is  an  SSI 
recipient  and  who  also  meets  a  State's 
current  AFDC  eligibility  criteria  must  be 
provided  Medicaid  eli^ility  regardless 
of  whetlier  or  not  the  diild  is  currently 
eligible  as  a  blind  or  disaUed  individual 


under  the  State's  more  restrictive 
section  1902ff)  criteria. 

We  did  not  receive  any  public 
commoits  on  this  propoeal  and  are, 
therefore,  adopting  the  proposed 
regulations  as  final. 

D.  Regulations  Govemiiig  Guam,  Paerto 
Rico,  and  the  Virgin  Islands 

1b  the  September  1989  NPRM,  we 
indicated  that,  where  appropriate,  we 
proposed  to  revise  the  regulations  under 
42  CFR  part  436  govemiog  Medicaid 
eligibility  in  the  Territories  to  conform 
them  to  the  changes  made  in  the 
comparable  eligibility  groups  and 
financial  eligibility  criteria  under  42 
CFR  part  435.  The  final  regulations  in 
this  oocinr.ent  incorporate  those 
proposed  changes  as  final. 

E.  Technical  Changes 

In  the  September  1989  NPRM,  we 
proposed  to  make  three  technical 
changes:  (1)  To  delete  an  outdated 
section  of  the  regulations,  §  435.1, 
which  merely  contains  a  summary  of 
the  legislative  history  of  the  Medicaid 
statute  as  incorporated  in  the 
regulations;  (2)  to  add  a  definition  of 
cash  assistance  and  revise  the 
definitions  of  categorically  needy  and 
medically  needy,  and  (3)  to  revise  one 
of  the  regulations  (§  435.230  which  was 
redesignated  as  §  435.232)  describing 
the  eligibility  group  of  individuals 
receiving  only  optional  State 
supplements  to  include  in  a  Hsting  of  r 
individuals  eligible  for  Medicaid 
coverage  those  individuals  who  are 
receiving  State-administered 
supplementary  payments. 

We  did  not  receive  any  pniblic 
comments  on  these  pro]>osals  and  are, 
therefore,  adopting  them  as  final. 

We  are  also  making  the  following 
technical  dianges  in  these  final 
regulations: 

•  In  §  435.4  under  the  definition  of 
categorically  needy,  we  are  changing  the 
citation  to  section  1926  of  the  Social 
Security  Act  to  section  1928  to  conform 
to  a  legislative  redesignation. 

•  In  the  amendatory  language  of  item 
41  under  part  435.  we  are  restoring  the 
reference  to  §  435.821  as  being  deleted 
that  was  inadvertently  omitted  in  the 
NPRM.  One  commenter  highlighted  this 
error.  The  amendatory  language  in  the 
NPRM  should  have  read:  "41.  The 
center  heading  before  §  435.821 , 
§435.821,  ^435.822,  and  §435.823  are 
removed." 

XIV.  Waiver  of  Proposed  Rulemaking 

The  Administrative  Procedure  Act  (5 
U.S.C  553)  requires  us  to  publish  » 
general  notice  of  proposed  rulemaking 
in  the  Federal  Register  and  afford  prior 
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public  comment  on  proposed  rules. 
Such  notice  must  include  a  statement  of 
the  time,  place,  and  nature  of 
rulemaking  proceedings,  reference  to 
the  legal  autiority  under  which  the  rule 
is  propcsed,  and  the  terms  of  substance 
of  the  proposed  rule  or  a  description  of 
the  subjects  and  issues  involved. 
However,  this  requirement  does  not 
apply  when  an  agency  finds  good  cause 
that  such  a  notice  and  comment 
procedure  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest  and  incorporates  a  statement  of 
the  finding  and  its  reasons  in  the  rules 
issued.  For  the  reasons  presented  below, 
we  find  that  good  cause  exists  to 
dispense  with  notice  and  comment 
procedure.  At  this  juncture,  the  notice 
and  comment  procedure  would  be 
impractical  and  contrary  to  the  public 
interest. 

The  specific  language  of  §§  435.604, 
435.606,  436.604,  and  436.606  of  these 
final  regulations  was  not  published  as 
part  of  the  September  1989  NPRM. 
These  sections  specify  methods  for 
determining  income  and  resource 
eligibility  standards  for  AFDC-related 
(non-cash  assistance)  Medicaid  family 
units.  As  stated  earlier,  in  the  preamble 
of  the  September  1989  NPRM,  we 
presented  a  number  of  alternatives  to 
the  now  prohibited  mandatory  use  of 
the  AFDC  standard  filing  unit  rule  in 
determining  income  and  resource 
eligibility  for  AFDC  related  Medicaid 
family  units  that  are  not  receiving  cash 
assistance.  Even  though  in  the  NPRM 
we  stated  that  it  was  our  preference  to 
return  to  the  pre-DRA  policy  of  counting 
income  and  resources  of  family 
members  who  voluntarily  apply  for 
Medicaid,  we  discussed  other  options, 
among  which  was  the  use  of  a  method 
af  prorating  income  and  resource 
standards  to  determine  income  and 
resource  standards  for  individual 
members  of  the  Medicaid  family  unit. 
I  We  believe  it  is  imperative  that  we 
provide  States  with  definitive  guidance 
in  this  policy  area  because  States  only 
<now  tliat  they  cannot  use  AFDC 
Uandard  filing  unit  policy,  but  do  not 
<now  what  to  use  instead.  Absent  a 
lational  policy.  Slates  are  floundering 
ind  have  requested  specific  policy 
guidance.  Therefore,  Stales  need  a 
iefinitive  Federal  policy  as  quickly  as 
lossible.  We  indicated  in  the  NPRM 
hat  our  preferred  policy  approach  was 
o  return  to  the  Medicaid  policy  in  effect 
)efore  the  change  in  AFDC  policy, 
iowever,  the  comments  on  that 
iroposal  reached  no  consensus.  Some 
:ommenters  liked  the  proposed  policy; 
)lhers  liked  it  but  believed  that  the 
:ouns  might  invalidate  it;  others 
)b])H:ted  to  it. 


Given  the  public  comments  in 
response  to  the  preferred  policy 
presented  in  the  NPRM  and  the  Appeal 
Court  decisions  on  use  of  the  AFDC 
standard  filing  unit  rules,  we  believe  the 
proration  method  set  forth  in  the  NPRM 
and  included  in  this  final  rule  best 
harmonizes  current  statutory  provisions 
and  the  Appeal  Court  decisions.  The 
proration  method  is  being  presehted  in 
this  rule  as  a  final  with  t^ie  opportunity 
forjpublic  comment. 

This  method  is  not  a  new  policy 
alternative.  It  was  presented  in  the 
NPRM-js  a  policy  alternative  for  the 
final  rule.  No  comments  on  this  policy 
alternative  were  received  in  response  to 
the  NPRM.  However,  because  the  final 
rule  describes  the  method  more  fully, 
we  are  publishing  it  as  a  final,  but  the 
public  will  have  an  opportunity  to 
comment  on  the  more  specific 
regulatory  language.  The  comment 
period  will  be  ^0  days  following 
publication  of  the  regulation.  Because 
the  proration  method  was  presented  as 
a  policy  alternative  in  the  NPRM  and  we 
did  not  receive  any  adverse  comments, 
we  do  not  believe  it  is  in  the  public 
interest  to^delay  implementing  a 
national  policy  in  order  to  publish 
another  proposed  rule. 

States  must  comply  with  §§  435.604, 
435.606,  436.604.  and  436.606  by  the 
latest  of:  (1)  6  calendar  months  from  the 
date  of  this  final  rule;  (2)  the  first  day 
of  the  next  fiscal  year  for  which 
appropriations  apply  following 
pyblication  of  the  final  regulations  if 
State  legislation  is  needed  to 
appropriate  funds  to  implement  the 
change;  or  (3)  the  first  day  of  the 
calendar  quarter  following  the  end  of 
the  next  session  of  the  State  legislature 
that  convenes  after  the  date  of 
publication  of  the  final  rule  if  the  State 
ncicds  authorizing  legislation  to 
implement  the  change.  This  compliance' 
dale  will  allow  us  opportunity  to 
address  any  changes  required  as  a  result 
of  any  public  comments  received  in 
advance  of  the  effective  date. 

XV.  Effective  and  Compliance  Date  of 
Regulations 

In  the  September  1989  NPRM,  we 
indicated  that  we  would  make  the 
proposed  regulations,  when  issued  in 
final,  effective  30  days  following  the 
date  of  publication  of  the  final 
regulations  in  the  Federal  Register. 
However,  we  indicated  that,  because  the 
effective  date  for  the  final  regulations 
would  not  permit  States  time  to  comply 
with  the  revised  State  plan 
requirements,  we  would  not  hold  a  State 
out  of  compliance  with  the 
requirements  if  the  State  submits  the 
preprinted  plan  amendments  and 


required  attachments  by  90  days  from 
the  publication  date  of  the  final 
regulations.  , 

One  commenter  stated  that  the 
effective  date  for  the  implementation  of 
the  policies  contained  in  the  proposed 
rule  was  unrealistic  because  of  the 
complexity  of  the  provisions  and  the 
possible  need  for  State  legislation  in 
order  to  implement. 

We  do  not  agree  that  90  days  is  too 
short  a  period  to  comply  with  the 
policies  as  most  of  them  codify  self- 
implementing  statutory  provisions  and 
States  already  have  policies  in  place. 
However,  we  believe  States  will  require 
more  time  to  implement  the  new 
income  and  resource  proration  method 
of  determining  Medicaid  eligibility  for 
AFDC-related  (non-cash  assistance) 
groups  under  §§  435.604,  435.606, 
436.604.  and  436.606.  Therefore,  we  are 
making  the  effective  date  of  these 
sections  of  the  regulations  90  days  from 
the  date  of  publication  of  the  final 
regulations,  and  the  compUance  date  the 
latest  of:  (1)  6  calendar  months  from  the 
date  of  publication  of  the  final  rule;  (2) 
the  first  day  of  the  next  fiscal  year  for 
which  appropriations  apply  following 
the  date  of  publication  of  the  final  rule 
if  State  legislation  is  needed  to 
appropriate  funds  to  implement  the 
change;  or  (3)  the  first  iay  of  the 
calendar  quarter  following  the  end  of 
the  next  session  of  the  State  legislature 
that  convenes  after  the  date  of 
publication  of  the  final  rule  if  the  State 
needs  authorizing  legislation  to 
implement  the  change. 

XVI.  Regulations  Implementing 
Services  Provisions  of  OBRA 

We  are  adopting  as  final,  without 
modifications,  the  proposed  changes  to 
the  coverage  of  services  regulations 
included  in  the  September  1989  NPRM. 
These  changes  implemented  sections 
2171  and  2172  of  OBRA '81.  In  the 
September  1989  NPRM,  we  also 
responded  to  public  comments  that  we 
had  received  on  final  regulations  with  a 
comment  period  published  on 
September  30, 1981. 

XVII.  Response  to  Public  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  we  will  consider 
all  comments  that  we  receive  by  the 
date  specified  in  the  "Comment  Period" 
section  of  this  preamble  and  respond  to 
them  in  the  preamble  to  any  final  rule 
that  we  issue. 
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XVm.  Paperwork  Burden 

Sections  435,601(f)  and  436.601ff)  of 
this  final  rule  ctnitain  information 
collection  requirements  that  are  subject 
to  Office  of  Management  and  Budget 
(OMB)  Nview  trader  the  Paperwork 
Redaction  Act  of  19S0  (44  U.S.C. 
chapter  35).  Since  1981,  ^ere  have  been 
a  number  of  statutory  changes  that  affect 
the  income  and  resource  methodologies 
that  Sta^  use  to  detminine  tiie 
financial  eHgibillty  of  individuals  for 
Medicaid.  Under  Uiese  final  regulations, 
States  will  be  required  to  specify  In 
their  State  Medicaid  plans  their  cxirrent 
income  and  resource  methodologies. 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
be  one  hour  per  response.  A  notice  will 
be  piiblished  in  the  Federal  Kegistar 
when  OMB  approval  is  received. 

XDC.  Ragalatwy  Impact  Analyais 

A.  Introduction  / 

Executive  Oder  12291  eaquirea  us  to 
prepara  and  publish  a  fiiMl  regulatory 
impact  analysis  fix  any  ragnlatioo  diat 
meeta  one  of  the  Exacutiva  Order  12291 
criteria  for  a  major  rule;  that  is,  that  will 
be  likely  to  result  in — 

•  Aa  annual  e£fiact  on  the  economy  of 
$100  millioa  or  mora; 

•  A  major  iacrease  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  Slate,  or  local  govamraoot 
agencies,  or  geographic  reeions;  or 

•  Significant  adverse  euects  aa.* 
competition,  employment,  iuvafitmant, 
productivity,  iimovation,  or  on  the 
ability  of  thia  United  Statea-basad 
enteriHises  to  compete  virith  foreign* 
based  antarprisas  Ib  domestic  or  export 
marketa. 

In  addition,  we  generally  prepare  a 
final  regulatory  flexibility  analysis  that 
is  consistent  with  tha  Regulatory 
FlexibiUty  Act  (RFA)  (5  U.S.C.  601 
through  61^  unless  tha  Sacratary 
certifies  that  a  regulation  will  sot  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA,  we  consider  all 
Medicaid  providers  aa  small  entitiea. 
Individuals  and  States  ai»  not  included 
in  the  definitioa  of  a  small  entity. 

In  addition,  saction  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a' 
regulatory  impact  analysis  for  any  rule 
that  may  have  a  significant  impact  on 
the  operations  of  a  substantial  munber 
of  small  rural  hospitals.  Such  an 
analysis  must  cooiiarm  to  tha  provisions 
of  section  604  of  the  RFA.  For  purposes 
of  section  1102(b]  of  the  Act.  we  dafina 
a  small  rural  hospital  as  a  hospital  that 
is  located  outside  a  HiatnpoUtaa 
statistical  aisa  and  haafawec  than  SO 
beds. 


These  final  regulations  contain 
several  provisions  relating  to  coverage 
of  certain  groups  of  individuals  imder 
Medicaid.  In  addition,  tha  regulatians 
revise  the  methodologies  for 
determining  income  and  rasoiuca 
eligibility  under  Medicaid,  inclnding 
financial  responsibility  of  relatives,  and 
for  detatmining  financial  eligibility  of 
medically  needy  groups,  including 
determining  medically  needy  income 
levels.  At  the  time  the  NPRM  was 
issued,  wa  had  antidpatad  an  estimated 
$45  million  per  year  reduction  in  dte 
amount  of  FFP  in  Medicaid 
expenditures  as  a  result  of  the  prevision 
that  would  have  prohibited  States  fimn 
using  two-person  raedkally  needy 
income  levels  for  one-person  families  if 
the  States  had  estabKshed  one-person 
families  medically  needy  income  leveh. 
However,  the  savings  that  we  estimated 
weuld  result  from  a  change  in  how 
States  could  establish  income  eligibility 
standards  for  a  medically  needy  ranrily 
if  one  were  negated  by  a  change  in  the 
law  under  section  4718  of  OBRA  '90.  In 
addition,  our  most  recent  data  compiled 
from  simulations  using^  Census  Bureau 
Current  Population  Survey  data  and 
current  State  practice  indicate  a  zaro 
program  cost  for  all  of  the  provisions 
contained  in  this  final  rule. 

We  believe  that  each  provision  of 
these  final  regulations  minimizes  any 
unnecessary  burden  on  the  public,  and 
that  the  best  regulatory  options  have 
been  selected.  Further,  wa  believe  that 
these  regulatians  will  not  lead  to 
increased  costs.  Therefore,  we  have 
determined  that  these  provisions  will 
.  have  a  negligible  cost  effect  and  that  a 
regulatory  impact  analysis  is  not 
required.         j 

Because  diese  final^  regulations  affiact 
only  States  and  individuals,  we  have 
determined,  and  the  Secretary  certifies, 
that  these  final  regulations  do  not  have 
a  significant  economic  impact  on  a 
substantial  niunbar  of  small  entities  and 
do  not  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

ListofSdb^Kls 

42  CFR  Part  43S 

Aid  to  Families  with  Dependant 
Children,  Grant  programs — health, 
Medicaid,  Rapoiling  and  recordkeeping 
requkeraants.  Supplemental  Security 
Income  (SSI),  Wages. 

42  CFR  Part  436 

Aid  to  Families  with  Dependent 
Children,  Grant  proparas — healthy 
Guam,  Medicaid,  Puerto  Rico, 
Supplemental  Security  Income  (SSI), 
Vi^n  Isluids. 


42  CFR  Port  440 

Grant  programs — health,  Medicaid. 
42  CFR  chapter  IV,  subchapter  C  is 
amended  as  follows: 

PART  435— EUGIBILrrY  IN  THE 
STATES.  DISTRICT  OF  COLUMBIA. 
THE  NORTHERN  UARtANA  IStJkNDS, 
AND  AMERICAN  SAMOA 

A.  Part  435  is  amended  as  follows: 

1.  The  authority  citation  for  part  435 
continues  to  read  as  follows: 

Anfhorily:  Sec.  1102  of  the  Social  SecdrlTy 
Act(42U.S.Cl302). 

Subpart  A— Ganarai  Pro«l«ian»Md 
Deflnitiona 

2.  The  haad^  of  subpart  A  la  lavised 
to  read  as  set  forth  above. 

f  435.1    [Removed] 

3.  Section  435.1  is  removed. 

4.  Section  435.4  is  amended  by 
revising  the  definitions  of  Categoricaliy 
needy  and  Medically  needy  to  read  aa 
follows: 


Categorically  needy  nf en  to  families 
and  children,  aged,  blfnd,  or  disabled 
individuals,  and  pregnant  women, 
described  imder  subpatta  B  and  C  of  this 
part  who  are  eligible  for  Medicaid. 
Subpart  B  of  this  part  describes  the 
maxuiatory  eligibility  giewps  who, 
generally,,  are  receiving  (b-  deoned  to  be 
receiving  cash  assistance  under  the  AcL 
These  mandatory  groups  are  specified  in 
sections  1902(a)(10)(A)(i).  1902(a), 
1902(0,  and  1928  of  the  Act.  Subpart  C 
of  this  part  daachbes  tha  optional 
eligibility  groups  of  individuals  who^ 
generally,  maat  tha  categorical 
requirements  or  income  or  resource 
requiremenU  that  are  the  same  as  or  less 
restrictive  than  those  of  the  cash 
assistazun  prograons  and  who  aie  not 
receiving  cash  payments.  These  optional 
groups  are  specified  in  sections 
1902(aXl0}lA)(ii)«  1902(aK  and  1902(fl 
of  the  Act. 
•        ••*'* 

Medically  needy  nfen  to  families, 
children,  aged,  blind,  or  disabled 
individuals,  and  pregnant  women  listed 
under  subpart  D  of  this  part  who  are  not 
listed  in  subparts  B  and  C  of  this  part 
as  categorically  needy  but  who  may  be 
eligible  for  Medicaid  under  this  part 
beoause  their  income  and  resources  are 
within  limits  set  by  the  State  under  its 
Medicaid  plan  (including  pOTSons 
whose  ^Kome  and  resources  fall  within 
these  limits  after  their  incurred 
expenses  for  medical  or  reooedial  care 
are  dadartad)  (Specific  financial 
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requirements  for  determining  eligibility 
of  the  medically  needy  appear  in 
subpart  I  of  this  part.); 

5.  Section  435.113  is  revised  to  read 
as  follows: 

§  435.1 13    Individuals  wt>o  are  ln«ligibi«  for 
AFDC  because  of  requirements  tttat  do  not 
apply  under  title  XIX  of  the  Ad 
The  agency  must  provide  Medicaid  to: 

(a)  Individuals  denied  AFDC  solely 
because  of  policies  requiring  the 
deeming  of  income  and  resources  of  the 
following  individuals  who  are  not 
included  as  fmancially  responsible 
relatives  under  section  1902(a)(17)(D)  of 
the  Act; 

(1)  Stepparents  who  are  not  legally 
liable  for  support  of  stepchildren  under 
a  State  law  of  general  applicability; 

(2)  Grandparents; 

(3)  Legal  guardians; 

(4)  Alien  sponsors  who  are  not 
organizations;  and 

(5)  Siblings. 

(b)  Individuals  denied  AFDC  because 
of  the  involuntary  inclusion  of  all 
eligible  siblings  living  in  the  home  as 
members  of  AFDC  filing  units. 

6.  Section  435.121  is  revised  to  read 
as  follows: 

§  435. 1 2 1    Individuals  in  SUtes  using  more 
restrictive  requirements  for  Medicaid  than 
the  SSI  requirements. 

(a)  Basic  eligibility  group 
requirements.  (1)  If  the  agency  does  not 
provide  Medicaid  under  §  435.120  to 
aged,  blind,  and  disabled  individuals 
who  are  SSI  recipients,  the  agency  must 
provide  Medicaid  to  aged,  blind,  and 
disabled  individuals  who  meet 
eligibility  require^nts  that  are 
specified  in  this  section. 

(2)  Except  to  the  extent  provided  in 
paragraph  (a)(3)  of  this  section,  the 
agency  may  elect  to  apply  more 
restrictive  eligibility  requirements  to  the 
aged,  blind,  and  disabled  that  are  more 
restrictive  than  those  of  the  SSI 
program.  The  more  restrictive 
requirements  may  be  no  more  restrictive 
than  those  requirements  contained  in 
the  State's  Medicaid  plan  in  effect  on 
January  1. 1972.  If  any  of  the  State's 
1972  Medicaid  plan  requirements  were 
more  liberal  than  of  the  SSI  program, 
the  State  must  use  the  SSI  requirement 
instead  of  the  more  liberal  requirements, 
except  to  the  extent  the  State  elects  to 
use  more  liberal  criteria  under 
§435.601. 

(3)  The  agency  must  not  apply  a  more 
restrictive  requirement  under  the 
provisions  of  paragraph  (a)(2)  of  this 
section  if: 

(i)  The  requirement  conflicts  with  the 
requirements  of  section  1924  of  the  Act, 


which  governs  the  eligibility  and  post- 
eligibility  treatment  of  income  and 
resources  of  institutionalized 
individuals  with  community  spouses; 

(ii)  The  requirement  conflicts  with  a 
more  liberal  requirement  which  the 
agency  has  elected  to  use  under 
§435.601;  or 

(iii)  The  more  restrictive  requirement 
conflicts  with  a  more  Uberal 
requirement  the  State  has  elected  to  use 
under  §4!^. 234(c)  in  determining 
eligibility  nutate  supplementary 
payments. 

(b)  Mandatory  coverage.  If  the  agency 
chooses  to  apply  more  restrictive 
requirements  than  SSI  to  aged,  blind,  or 
disabled  individuals,  it  must  provide 
Medicaid  to: 

(1)  Individuals  who  meet  the 
requirements  of  section  1619(b)(3)  of  the 
Act  even  though  they  may  not  continue 
ito  meet  the  requirements  of  this  section; 
and 

~   (2)  QualiHed  Medicare  beneficiaries 
described  in  section  1905{p)  of  the  Act 
and  qualiBed  working  disabled 
individuals  described  in  section  1905(s) 
of  the  Act  without  consideration  of  the 
more  restrictive  eligibility  requirements 
specified  in  this  section. 

(3)  Individuals  who: 

(i)  Qualify  for  beneBts  under  section 
1619(a)  or  are  in  eligibility  status  under 
section  1619(b)(1)  of  the  Act  as 
determined  by  SSA;  and 

(ii)  Were  eligible  for  Medicaid  under 
the  more  restrictive  criteria  in  the 
State's  approved  Medicaid  plan  in  the 
reference  month — the  month 
immediately  preceding  the  first  month 
,  in  which  they  became  eligible  under 
section  1619(a)  or  (b)(1)  of  the  Act. 
"Were  eligible  for  Medicaid"  means  that 
individuals  were  issued  Medicaid  cards 
by  the  State  for  the  reference  month. 
Under  this  provision,  the  reference 
month  for  determining  Medicaid 
eligibility  for  all  individuals  under 
section  1619  of  the  Act  is  the  month 
immediately  preceding  the  first  month 
of  the  most  recent  period  of  eligibility 
under  section  1619  of  the  Act. 

(c)  Group  composition.  The  agency 
may  apply  more  restrictive  requirements 
only  to  the  aged,  to  the  blind,  to  the 
disabled,  or  to  any  combination  of  these 
groups.  For  example,  the  agency  may 
apply  more  restrictive  requirements  to 
the  aged  and  disabled  under  this 
provision  and  provide  Medicaid  to  all 
blind  individuals  who  are  SSI 
recipients. 

(d)  Npnfinancial  conditions.  The 
agency  may  apply  more  restrictive 
requirements  that  are  nonfinancial 
conditions  of  eligibility.  For  example, 
the  agency  may  use  a  more  restrictive 
definition  of  disability  or  may  limit 


eligibility  of  the  disabled  to  individuals 
age  18  and  older,  or  both.  If  the  agency 
limits  eligibility  of  disabled  individuals 
to  individuals  age  18  or  older,  it  must 
provide  Medicaid  to  individuals  under 
age  18  who  receive  SSI  benefits  and 
who  would  be  eligible  to  receive  AFDC 
under  the  State's  approved  plan  if  they 
did  not  receive  SSI.  If  the  agency 
imposed  an  age  limit  for  disabled 
individuals  under  its  1972  approved 
State  plan  but  does  not  use  that  limit, 
it  must  apply  the  same  nonfinancial 
requirement  to  individuals  under  age  18 
that  it  applies  to  disabled  individuals 
age  18  and  older. 

(e)  Financial  conditions.  (1)  The 
agency  may  apply  more  restrictive 
requirements  that  are  financial 
conditions  of  eligibility.         , 

(2)  Any  income  eligioility  standards 
that  the  agency  applies  must: 

(i)  Equal  the  income  standard  (or 
Federal  Benefit  Rate  (FBR))  that  would 
be  used  under  SSI  based  on  an 
individual's  living  arrangement;  or 

(ii)  Be  a  more  restrictive  standard 
which  is  no  more  restrictive  than  that 
under  the  approved  State's  January  1, 
1972  Medicaid  plan. 

(3)  If  the  categorically  needy  income 
standard  established  under  paragraph 
(e)(2)  of  this  section  is  less  than  the 
optional  categorically  needy  standard 
established  under  §  435.230,  the  agency 
must  provide  Medicaid  to  all  aged, 
blind,  and  disabled  individuals  who 
have  income  equal  to  or  below  the 
higher  standard: 

(4)  In  a  State  that  does  not  have  a 
medically  needy  program  that  covers 
aged,  blind,  and  disabled  individuals, 
the  agency  must  allow  individuals  to 
deduct  from  income  incurred  medical 
and  remedial  expenses  (that  is,  spend 
dovoi)  to  become  eligible  under  Uiis 
section.  However,  individuals  with 
income  above  the  categorically  needy 
standards  may  only  spend  down  to  the 
standard  selected  by  the  State  under 
paragraph  (e)(2)  of  this  section  which 
applies  to  the  individual's  living 
arrangement. 

(5)  m  a  State  that  elects  to  provide 
medically  needy  coverage  to  aged, 
blind,  and  disabled  individuals,  the 
agency  must  allow  individuals  to 
deduct  from  income  incurred  medical 
and  remedial  care  expenses  (spend 
down)  to  become  categorically  needy 
when  they  are  SSI  recipients  (including 
individuals  deemed  to  be  SSI  recipients 
under  §§  435.135,  435.137,  and 
435.138),  eligible  spouses  of  SSI 
recipients.  State  supplement  recipients, 
and  individuals  who  are  eligible  for  a 
supplement  but  who  do  not  receive 
supplementary  payments.  Such  persons 
may  only  spend  down  to  the  standard 
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selected  by  the  State  under  paragraph 
(e)(2]  of  this  section.  Individiials  who 
are  not  SSI  redpieats,  eligible  spouses 
of  SSI  recipients.  State  supplement 
recipients,  or  individuals  who  are 
eligible  for  a  supplement  must  spend 
down  to  the  State's  medically  needy 
|income  standards  for  aged,  blind,  and 
jdisabled  individuals  in  order  to  become 
^Medicaid  eligible. 
\    (f)  Deductions  from  income.  (1)  In 
Addition  to  any  income  disregards 
specified  in  the  approved  State  plan  in 
accordance  with  §  435.601(b),  the 
agency  must  deduct  from  income: 
(i)  Sisi  payments; 

(ii)  State  supplementary  payments 
that  meet  the  conditions  specified  in 
§§435.232  and  435.234;  and 

(iii)  Expenses  incurred  by  the 
individual  or  financially  responsible 
relatives  for  necessary  medical  and 
remedial  services  that  are  recognized 
under  State  law  and  are  not  subject  to 
payment  by  a  third  party,  unless  the 
third  party  is  a  public  program  of  a  State 
or  poUtical  subdivision  of  a  State.  These 
expenses  include  Medicare  and  other 
health  insurance  premiums,  deductions 
and  coinsurance  charges,  and 
copajiT-ents  or  daductibles  imposed 
under  §447.51  or  §447.53  of  this 
chapter.  The  agency  may  set  reasonable 
limits  on  the  amounts  of  incurred 
medical  expenses  that  are  deducted. 

(2)  For  purposes  of  counting  income 
with  respect  to  individuals  who  are 
receiving  benefits  under  section  1619(a) 
of  the  Act  or  are  in  section  1619(b)(1)  of 
the  Act  status  ^ut  who  do  not  meet  the 
requirements  of  paragraph  (b)(3)(ii)  of 
this  section,  the  agency  may  disregard 
some  or  all  of  the  amount  of  the 
individual's  income  that  is  in  excess  of 
tlie  SSI  Federal  benefit  rate  under 
section  1611(b)  of  the  Act. 

1 435.201    IndMdu^  IncludMl  In  optioiMl 
groups. 

(a)  The  agency  may  choose  to  cover  as 
optional  categorically  needy  any  group 
or  groups  of  the  following  individuals 
who  are  not  receiving  cash  assistance 
and  who  meet  the  appropriate  eligibility 
criteria  for  groups  specified  in  the 
separate  sections  of  this  subpart: 

(1)  Aged  individuals  (65  years  of  age 
of  older); 

(2)  Blind  individuals  (as  defined  in 
8435.530): 

(3)  Disabled  individuals  (as  defined  in 
§435.541); 

(4)  Individuals  under  age  21  (or,  at    y 
State  option,  under  age  20, 19.  or  18)  or 
reasonable  classifications  of  these 
individuals; 

(5)  Specified  relatives  under  section 
406(b)(1)  pf  the  Act  who  have  in  their 
car9  aiy^^ividual  who  is  determined  to 


be  dependent  (or  would,  if  needy,  be 
dependent)  as  specified  in  §435.510; 
and 
(6)  Pregnant  women. 

(b)  If  the  agency  provides  Medicaid  to 
any  individual  in  an  optional  group 
specified  in  paragraph  (a)  of  this 
section,  the  agency  must  provide 
Medicaid  to  all  individuals  who  apply 
and  are  found  eligible  to  be  members  of 
that  group. 

(c)  States  that  elect  to  use  more 
restrictive  eligibility  requirements  for 
Medicaid  than  the  SSI  requirements  for 
any  group  or  groups  of  aged,  blind,  and 
disabled  individuals  under  §  435.121 
must  apply  the  specific  requirements  of 
§435.230  in  establishing  eligibility  of 
these  groups  of  individuals  as  optional 
categorically  needy. 

8.  Section  435.2^0  is  revised  to  read 
as  follows: 

1 435.210    Indivlduato  «#ho  meat  the  Income 
and  reeourea  requirements  of  the  caah 
•Mlstance  progrwna. 

The  agency  may  provide  Medicaid  to 
any  group  or  groups  of  individuals 
specified  in  §435.201  (a)(1)  through 
(a)(3)  and  (a)(5)  and  (a)(6)  who  are  not 
mandatory  categorically  needy,  who 
meet  the  income  and  resource 
requirements  of  the  appropriate  cash 
assistance  program  for  their  status  (that 
is,  the  State's  approved  AFDC  plan  or 
SSI,  or  optional  State  supplements  in 
States  that  provide  Medicaid  to  optional 
State  supplement  recipients). 

9.  Section  435.211  is  revised  to  read 
as  follows: 

f  435.211    Individuato  who  would  b« 
•tigtt)l«  for  CMh  tMietanc*  H  th«y  were  not 
In  medical  Instftutiona. 

The  agency  may  provide  Medicaid  to 
any  group  or  groups  of  individuals 
specified  in  §  435.201(a)  who  are  in  title 
XIX  reimbursable  medical  institutions 
and  who: 

(a)  Are  ineligible  for  the  cash 
assistance  program  appropriate  for  their 
status  (that  is,  AFDC  or  SSI,  or  optional 
State  supplements  in  States  that  provide 
Medicaid  to  optional  State  supplement 
recipients)  because  of  lower  income 
standards  used  under  the  program  to 
determine  eligibility  for 
institutionahzed  individuals;  but 

(b)  Would  be  eligible  for  aid  or 
assistance  under  the  State's  approved 
AFDC  plan,  SSI,  or  an  optional  State 
supplement  as  specified  in  §435.232 
and  §  435.234  if  they  were  not 
institutionalized. 

10.  Section  435.220  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)  to  read  as  follows: 


143^220    htdlvlduats  who  would  mMt  the 
Iwooma  and  laaourca  raqulrawnto  under 
AFDC  N  chMd  car*  coats  were  paid  from 
aamlr>ga. 

(a)  The  agency  may  provide  Medicaid 
to  any  group  or  groups  of  individuals 
specified  under  §435.201  (a)(4),  (a)(5), 
and  (a)(6)  who  would  meet  the  iiux)me 
and  resource  requirements  under  the 
State's  approved  AFDC  plan  if  their 
work-related  child  care  costs  were  paid 
from  their  earnings  rather  than  by  a 
State  agency  as  a  service  expenditure. 
•        •        •        •        • 

11.  Section  435.222  is  amended  by 
revising  the  section  heading  and 
paragraph  (a),  republishing  the 
introductory  text  to  paragraph  (b),  and 
revising  paragraph  (b)(3)  to  read  as 
follows: 

1435.222    kndividuala  under  age  21  who 
meal  the  Income  and  resourca 
raqulramants  of  AFDC. 

(a)  The  agency  may  provide  Medicaid 
to  individuals  luider  age  21  (or,  at  State 
option,  under  age  20;  19,  or  18);  or 
reasonable  categories  of  these 
individuals  as  specified  in  paragraph  (b) 
of  this  section,  who  are  not  receiving 
cash  assistance  under  any  program  but 
who  meet  the  income  and  resource 
requirements  of  the  State's  approved 
AFDCplan. 

(b)  Tne  agerjcy  may  cover  all 
individuals  described  in  paragraph  (a) 
of  this  section  or  reasonable 
classifications  of  those  individuals. 
Examples  of  reasonable  classifications        > 

are  as  follows: 

•        •        •        •        • 

(3)  Individuals  in  nursing  facilities 
when  nursing  facility  services  are 
provided  under  the  plan  to  individuals 
within  the  age  group  selected  under  this 
provision.  If  the  agency  covers  these 
individuals,  it  may  also  proVide 
Medicaid  to  individuals  in  intermediate 
care  facilities  for  the  mentally  retarded. 

12.  Section  435.223  is  amended  by 
revising  paragraph  (a)  to  read  as  follows:  /• 

f  435.223    Individuals  wtto  would  ba 
aligibla  for  AFDC  M  covaraga  under  the 
State's  AFDC  ptsn  wars  as  broad  as  sllowad 
under  tHIalV-A. 

(a)  The  agency  may  provide  Medicaid 
to  any  group  or  groups  of  individuals 
specified  under  §  435.210  (a)(4),  (a)(5), 
and  (a)(6)  who: 

(1)  Would  be  eligible  for  AFDC  if  the 
State's  AFDC  plan  included  individuals 
whose  coverage  under  title  FV-A  is 
optional  (for  example,  Medicaid  may  be 
provided  to  members  of  families  with  an 
unemployed  parent  even  though  AFDC 
is  not  available  to  them  under  the 
State's  AFDC  plan);  or 
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(2)  Would  be  etigible  for  AFIX:  if  ^ 
State's  AFDC  plan  4id  not  oaotaBi 
elig%tlity  r^quimnents  more  res^ctive 
than,  or  in  addition  to,  those  reqimwl 

•  »        •        •        • 

13.  Section  435.230  is  redesignated  as 
§  435.232  and  paragraph  (a) 
introductory  text  is  leTrised,  a  new 
paragraph  (a^^  is  added,  paragraph  (b) 
introdnctory  text  is  repnblished  and 
paragraph  (b)(3)  is  r8\'i«ed  to  read  as 
follows: 

§  435.232    IfwlMdyals  receiving  only 
optional  StatBsSupptements. 

(a)  If  the  agency  (trovides  Medicaid  to 
individuals  receiving  SSI  under 

§  435.120.  it  may  provide  Medicaid,  in 
one  or  more  of  the  following 
classifications,  to  individuals  who 
receive  only  an  optional  Stale 
supplement  that  meets  the  conditions 
specified  in  paragraph  (b)  of  this  section 
and  who  would  be  eligible  for  SSI 
except  for  the  level  of  their  income. 

•  •        •        •        • 

(9)  Reasonable  groups  of  individuals, 
as  specified  by  the  State,  receiving 
Slale-adminislered  supplementary 
payments. 

(b)  Payments  under  the  optional  State 
supplement  program  must  be: 

•  •        •        •        • 

(J)  Available  to  all  individuals  in  each 
classification  in  paragraph  (a)  of  this 
section  and  available  on  a  statewide 
basis.  However,  the  plan  may  provide 
for  variations  in  the  income  standard  by 
political  subdivision  according  to  cost- 
of-living  differeoces. 

14.  A  new  §  43S.2dO  is  added  to 
sufafiart  C  under  the  undesignated  center 
beading  "C^>tionE  for  Coverage  of  the 
Aged,  blind,  and^sablad"  to  read  as 
follows: 

§435.230    Aged,  blind,  and  disabted 
individuals  m  State*  thvt  use  more 
restrictive  requirements  for  Medicaid  than 
SS4  requiremerTta:  Optional  oovaraga.   / 

{a)  Bosfc  optional  coverage  rule.  If -the 
agency  elects  the  option  under  §  435.121 
to  provide  maodatory  eligibility  Sot 
aged,  blind,  and  disabled  SSI  recipients 
using  more  restrictive  requirements  than 
those  used  under  SSI.  the  agency  may 
provide  eli^bility  as  optional 
categoricaliy  needy  to  additional 
individuals  who  meet  the  requirements 
of  this  section. 

tbj  Group  compos^on.  Subject  to  the 
conditions  specified  in  paragraphs  (d) 
aod  (e)  of  this  section,  the  agency  may 
provide  luiedicaid  to  individuals  who: 

(1)  Meet  the  noofinancial  criteria  that 
the  Stale  has  oiacted  to  «(>ply  under 
§435.121: 


(2j  Meet  the  resource  requiremeals'' 
that  the  State  has  elected  to  apply  under 
§435.121;  and 

(3)  Meet  the  income  elig&ility 
standards  ^Mci&ed  in  para^«ph  (c)  ol 
this  section. 

(c)  Criteria  for  kicome  standards.  The 
agency  may  provide  Medicaid  to  the 
followiag  iadividuals  who  meet  the 
requirements  of  paragraphs  (bXl)  end 
(bK2)  of  this  section: 

fl)  Individuals  who  are  finandaHy 
elig^e  for  but  not  receiving  SSI 
benefits  and  who,  before  deduction  of 
incorred  medical  and  remedial 
expenses,  DMSt  the  State's  more 
restrictive-eligibility  requirements 
described  in  §435.121; 

(2)  Individuals  who  meet  the  income 
standards  of  the  following  eligibility 
groups: 

(i)  Individuals  who  would  be  eligible 
for  cash  assistance  except  for 
institutional  status  described  in 
§435.211; 

(ii)  individuals  who  are  enrolled  in  an 
HMO  or  other  entity  and  who  are 
deemed  to  continue  to  be  Medicaid 
eligible  for  a  period  specified  by  the 
agency  up  to  6  months  from  the  date  of 
enrollment  and  who  became  ineligible 
during  the  specified  enrollment  period, 
as  <lescribed  in  §  435.212: 

(iii)  Individuals  receiving  home  and 
community-based  waiver  sen'ices 
described  in  §435.217; 

(iv)  Individuals  receiving  only 
optional  State  supplements  described  in 
§435.234; 

(v)  InstitulionaUzed  individuals  with 
inooane  below  a  special  income  level 
described  in  §435.236; 

{vi)  Aged  and  disabled  individuals 
who  have  iiicoane  below  100  percent  of 
the  Federal  poverty  level  described  in 
section  1905(m)  of  the  Act. 

(3)  Individuals  who  qualify  for  special 
status  under  §§  435.135  and  435.138. 
and  with  respect  to  whom  the  State 
elects  to  disregard  some  or  the 
maxlinum  amount  of  title  II  payments 
permitted  to  be  disregarded  undffi'  those 
section*.^ 

(d)  Use  of  more  liberal  methods.  The 
agency  may  elect  to  apply  more  libera! 
methods  of  counting  income  and 
resources  that  are  approved  for  this 
eligibility  group  under  the  provisions  of 
§435.601. 

S43S.231    IRedeefgnateda8|43S.236] 

15.  Section  435.231  is  redesi^sfied  as 
§435.236. 

16.  A  aaw  §<<3&.2J4  isadded  to 
subpart  C  to  read  ••  follows: 


f43S.234    lnd)vidualareoaivi<4oiii|r         i 
optional  State  auppiements  In  Stalae  uabifl 
mora  reaulcllve  elH^>illty  requlremenU 
than  SSI  and  certitn  StatM  using  SSI 
crHaria. 

(a)  In  States  using  more  restrictive 
eligibility  requirements  than  SSI  or  in  I 
States  that  use  SSI  criteria  but  do  not    I 
have  section  1616  or  1634  agreements 
with  the  Social  Security  Administration 
for  eligibility  determinations,  the  agency 
may  provide  Medicaid  to  individuals 
specified  in  paragraph  (b)  of  this  sectiMi 
who  receive  only  a  State  supplement  ilj 
the  State  supplement  meets  the 
conditions  specified  in  paragraph  kc)  of 
this  section. 

(b)  The  agency  may  provide  Medicaijl 
to  an  individuals  receiving  only  State 
supplements  if,  except  for  their  income, 
the  individuals  meet  the  more 
restrictive  eligibility  requirements  under 
§  435.121  or  SSI  criteria,  or  to  one  or 
more  of  the  following  classifications  oi 
individuals  who  meet  these  criteria: 

(1)  All  aged  iadividuals. 

(2)  AQ  bund  individuals. 

(3)  All  disabled  individuals. 

(4)  Only  aged  individuals  in 
domiciliary  facilities  or  other  group 
living  arrangements  as  defined  under 
SSI. 

(5)  Only  blind  individuals  in 
domiciliary  facihties  or  other  group 
living  arrangements  as  defined  under 
SSI. 

(6)  Only  dis^led  indlvidii^ls  in 
domiciliary  facilities  or  other  group 
living  arrangements  as  defined  under 
SSI. 

(7}  Individuals  receiving  a  Federally' 
administered  optional  State  supplement 
that  meets  the  conditions  specified  in 
this  section. 

(8)  Individuals  in  additional 
classifications  specified  by  the         ^ 
Secretary. 

(9)  Reasonable  groups  of  individuals, 
as  specified  by  the  State,  receiving  - 
State-administered  supplementary 
payments.  I 

(c)  Payments  under  the- optional        | 
supplement  program  must  be: 

(1  j  Based  on  need  and  paid  in  cash  OD 
a  regular  basis: 

(2)  Equal  to  the  difference  between    i 
the  individual's  countable  income  and ' 
the  income  standard  used  to  determine 
eligibility  Sot  supplemuUs.  Countable 
income  is  income  remaining  after 
deditctioDS  are  applied.  The  income 
deductions  may  be  more  restrictive  than 
required  under  SSI  (see  §  435.1006  for 
limitations  on  FFP  in  Medicaid 
expenditures  for  individuals  recerviag 
optional  State  supplements);  and 

(3}  AvaikMe  to  all  iudividnak  in  each 
claasification  in  paragraph  &>)  of  this 
section  and  ■roiVnbh  en  a  statewide 
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basis.  However,  the  plan  may  provide 
for  variations  in  the  income  standard  by 
political  subdivision  according  to  Gost- 
of-living  differences. 

17.  In  S  435.301.  paragraph  (a)  is 
revised,  the  introductory  textSiof 
paragraphs  (b)  and  (b)(2)  are    1 
republished,  and  paragraph  (b)(2)(ii)  is 
revised  to  read  as  follows: 

§435.301    GwMralruiM.  I 

(a)  An  agency  may  provide  Medicaid 
to  individuals  specified  in  this  subpart 
who: 

(1)  Either:  1 
(i)  Have  income  that  meets  the 

applicable  standards  in  §§435.811  and 
435.814:  or 

(ii)  If  their  income  is  more  than 
allowed  under  the  standard,  have 
incurred  medical  expenses  at  least  equal 
to  the  difference  between  their  income 
and  the  applicable  income  standard; 
and 

(2)  Have  resources  that  meet  the 
applicable  standards  in  §§  435.840  and 
435.843. 

(b)  If  the  agency  choose  this  option, 
the  following  provisions  apply: 

•  *        •        •        •  I   . 
(2)  Tlie  agency  may  provide  Medicaid 

to  any  of  the  following  groupsi  of 
individuals: 

.  (ii)  Specified  relatives  (§435.310). 

•  |»        •        •        • 

18.  In  §  435.308,  paragraph  (a)  is 
revised,  the  introductory  text  of 
paragraph  (b)  is  republished,  and 
paragraph  (b)(3)  is  revised  to  read  as 
follows: 

S  435.308    MedlcaHy  n««<ty  eov«rag«  of 
indi^yiuala  unc!«r  age  21. 

(a)  If  th^  agency  provides  Medicaid  to 
the  madically  needy,  it  may  provide 
Medicaid  to  individuals  under  age  21 
(or,  at  State  option,  imder  age  20, 19,  or 
18),  as  specified  in  paragraph  (b)  of  this 
section: 

(1)  Who  would  net  be  covered  under 
the  mendetory  medically  needy  group  of 
individuals  under  18  imder 
§435.301(b)(l){ii);and 

(2)  Who  meet  the  income  and 
resource  requirements  of  subpart  I  of 
this  part.  I 

(b)  The  agency  may  cover  all 
individuals  described  in  paragraph  (a) 
of  this  section,  or  reasonable 
classifications  of  those  individuals. 
Examples  of  reasonable  classifications 
are  as  follows: 


(3)  Individuals  in  nursing  facilities 
when  making  facility  services  are 
provided  under  the  plan  to  individuals 
within  the  age  group  selected  under  this 


provision.  When  the  agency  covers  such 
individuals,  it  may  also  provide 
Medicaid  to  individuals  in  intermediate 
care  facihties  for  the  mentally  retarded. 

19.  Section  435.310  is  revised  to  read 
as  follows: 

S  435.310    Itodlealiy  needy  covwag*  of 
specified  relativM. 

(a)  If  the  agency  provides  for  the 
medically  needy,  it  may  provide 
Medicaid  to  specified  relatives,  as 
defined  in  paragraph  (b)  of  this  section, 
who  meet  the  income  and  resource 
requirements  of  subpart  I  of  this  part. 

(b)  Specified  relatives  means 
individuals  who: 

(1)  Are  listed  under  section  406(b)(1) 
oftheActand45C3Tl 
233.90(c)(l)(v){A);  and 

(2)  Have  in  their  care  an  individual 
who  is  determined  to  be  (or  would,  if 
needy,  be)  dependent,  as  specified  in 
§435.510. 

20.  Section  435.330  is  revised  to  read 
as  follows: 

{435.330    Medically  needy  covei^a 3*  of  the 
aged,  blind,  and  (fiubled  in  Sute*  uaing 
more  restrictive  etIgiblUty  ret^trements  tor 
Medicaid  than  thoae  uaed  under  SSI. 

(a)  If  an  agency  provides  Medicaid  as 
categorically  needy  only  to  those  aged, 
blind,  or  disabled  individuals  who  meet 
more  re.strictive  requirements  than  used 
under  SSI  and  elects  to  cover  the 
medically  needy,  it  may  provide 
Medicp.id  as  medically  needy  to  those 
aged,  blind,  or  disabled  individuals 
who: 

(1)  Do  not  qualify  for  Medicaid  as  - 
categorically  needy  under  §  435.121  or 
§435.230;  and 

(2)  If  applying  as  blind  or  disabled, 
meet  the  definition  of  blindness  or 
disability  established  under  §435.121. 

(b)  Except  as  specified  in  paragraph 
(c)  of  this  section,  the  agency  must 
apply  to  individuals  covered  under  the 
option  of  this  section  the  same  financial 
and  nonfinancial  requirements  that  are 
applied  to  individuals  covered  as 
categorically  needy  under  §§435.121 
and  435.230. 

(c)  In  determining  tke  financial 
eligibility  of  individuals  who  are 
considered  as  medically  needy  under 
this  section,  the  agency  must  apply  the 
financial  eligibility  requirements  of 
subparts  G  and  I  of  this  part. 

S  435.510    [AnMnded] 

21.  Section  435.510  is  amended  by 
removing  the  phrase  "under  age  21" 
from  paragraph  (a). 

22.  Section  435.520  is  revised  to  read 
as  follows: 


1435.520    Age  requlraments  for  ttw  aged. 

The  agency  must  not  Impose  an  age 
requirement  of  more  than  65  years. 

23.  A  new  §  435.522  is  added  to 
subpart  C  under  the  undesignated  center 
heading  "Age"  to  read  as  follows: 

1435.522    Determination  ol  age. 

(a)  Except  as  specified  in  paragraphs 
(b)  and  (c)  of  this  section,  in 
determining  age,  the  agency  must  use 
the  common-law  method  (imder  which 
an  age  reached  the  day  before  the 
anniversary  of  birth). 

(b)  For  families  and  children,  the 
agency  must  use  the  popular  usage 
method  (under  which  an  age  is  reached 
on  the  anniversary  of  birth),  if  this 
method  is  used  under  the  State's  AFDC 
plan. 

(c)  For  aged,  blind,  or  disabled 
individuals,  the  agency  must  use  the 
popular  usage  motho(j,  if  the  plan 
provides  under  §  435.121.  §  435.230.  or 
§  435.330,  for  coverage  of  aged,  blind,  or 
disabled  individuals  who  meet  more 
restrictive  eligibility  requirements  than 
those  under  SSI. 

(d)  The  agency  may  use  an  arbitrary 
date,  such  as  July  1,  for  determining  an 
individual's  age  if  the  year,  but  not  the 
month,  of  his  birth  is  Imown. 

24.  Section  435.600  is  revised  to  read 
as  follows: 

1435.600    Scope. 

This  subpart  prescribes: 

(a)  General  financial  requirements  and 
options  for  determining  the  eligibility  of 
both  categorically  and  medically  needy 
individuals  specified  in  subparts  B,  C, 
and  D  of  this  part.  Subparts  H  and  I  of 
this  part  prescribe  additional  financial 
requirements. 

(b)  Methods  the  Medicaid  agency 
must  use  to  establish  Medicaid 
budgetary  units  and  determine  financial 
eligibility  for  families  and  children  who 
are  not  AFDC  or  deemed  AFDC 
recipients  and  whose  eligibility  the 
agency  determines  through  application 
of  AFDC  financial  criteria  applicable  to 
Medicaid. 

25.  A  new  §435.601  is  added  to 
subpart  G  to  read  as  follows: 

1 435.601    Application  of  financial  eligibility 
methodologiee. 

(a)  Definitions.  For  purposes  of  this 
section,  "cash  assistance  financial 
methodologies"  refers  to  the  income  and 
resources  methodologies  of  the  AFDC, 
SSI,  or  State  supplement  programs,  or, 
for  aged,  blind,  and  disabled  individuals 
in  States  that  use  more  restrictive 
criteria  than  SSI,  the  methodologies 
established  in  accordance  with  Uie 
requirements  of  §§  435.121  and  435.230. 

(b)  Basic  rule  for  use  of  cash 
assistance  methodologies.  Except  as 
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speciiied  ia  ptngraphs  kO,  (dj,  ad  (e) 
of  this  sectioD  or  in  §  435.121  in 
detenainiag  financial  eligibility  of 
individuals  as  categorically  ar^ 
medically  needy,  the  agency  must  apply 
the  ^ancial  methodologies  and 
requirements  of  the  cash  assistance 
program  that  is  most  closdy 
categoricaliy  related  to  the  individual's 
status. 

(c)  Financkd  responsibiiity  of 
rekitjves.  The  agency  must  use  the 
requirements  for  financial  responsibility 
of  relatives  specified  in  §  435.602. 

(d)  Use  of  hss  restrictive 
metbodohgies  than  those  umier  cash 
assistance  programs.  (1)  At  State  option, 
and  subject  to  the  conditions  of 
paragraphs  (d)(2)  through  (dK5)  of  this 
section,  the  agency  may  apply  income 
and  resource  methodologies  that  are  less 
restrictive  than  the  cash  assistance 
methodologies  in  determining  eUgibility 
of  the  following  groups: 

(i)  Qualified  pregnant  women  and 
children  under  the  mandatory 
categorically  needy  group  under 
§435.116; 

(ii)  Low-income  pregnant  women, 
infants,  and  children  specified  in 
section  1902{3)(10)(i)(IV). 
1902(a)(10)<A)(i)(VD,and 
1902(a)(10)(A)(i)(VII)  of  the  Act; 

(iii)  Qualified  Medicare  beneficiaries 
specified  in  sections  1902(aKlO)(E)  and 
1905(p)oftheAct; 

(iv)  Optional  c^egoncBlly  needy 
individuals  under  groups  established 
tBd«r  subpart  C  of  this  part  and  section 
1902(a«10MA)(ii)  of  the  Ad; 

(v)  Medically  needy  individuals 
under  groups  estabtished  under  subpart 
D  of  this  part  and  section 
1902(a)(10)(C)(i)an)  of  tha  Act;  and 

(vi)  Aged,  blind,  and  disabled 
individuals  in  States  using  more 
restrictive  eligibility  reqiiirements  than 
SSI  under  groups  established  under 
§§435.121  and  435.230. 

(2)  The  income  and  resource 
methodologies  that  an  agency  elects  to 
apply  to  groups  of  individuals  described 
in  paragraph  (dKl)  of  this  section  may 
be  less  restrictive,  but  no  more 
restrictive  (axcept  in  States  using  more 
restrictive  requirements  than  SSI),  than: 

^i)  For  groups  of  aged,  blind,  and 
disabled  individuals,  the  SSI 
methodologies;  or 

(ti)  For  all  other  groups,  the 
methodologies  under  the  State  plan 
most  closely  categorically  related  to  the 
individual's  status. 

(3)  A  financial  methodology  is 
cunsidarad  to  be  no  more  restrictive  if, 
by  using  the  methodology,  additional 
individuals  may  be  eligible  for  Medicaid 
and  no  individuals  who  are  otherwise 


eligible  are  by  use  of  that  methodology 
made  ineligible  for  Medicaid. 

(4)  The  less  restrictive  methodolc^ 
appUsd  under  this  saotion  must  be 
comparable  for  all  persons  within  each 
category  of  assistance  (aged,  or  blind,  or 
disabled,  or  AFDC  related)  within  an 
ehgibility  group.  For  example,  if  die 
agency  chaoses  to  apply  less  restrictive 
income  or  resource  methodology  to  an 
eligibility  group  of  aged  individuals,  it 
must  apply  that  methodology  to  all  aged 
individuals  widiin  the  selected  group. 

(5)  The  application  of  the  less 
restrictive  income  and  resource 
methodologies  permitted  under  this 
section  must  be  consistent  with  the 
limitations  and  conditions  on  FFP 
specified  in  subpart  K  of  this  part. 

(e)  Exception  for  AFDC-related 
individuals.  In  determining  the 
eligibility  of  individuals  who  are  not 
AFDC  or  deemed  AFDC  recipients  and 
whose  eligibility  the  agency  determines 
by  applying  AFDC  financi^  criteria 
applicable  to  Medicaid,  the  agency  must 
establish  Medicaid  budgetary  units  and 
determine  financial  eligibility  in 
aocordam^  with  §§435.604  end 
435.606. 

(f)  Stofe  pian  requirements.  (1)  The 
State  plan  must  specify  that,  except  to 
the  extent  precluded  by  §§435.602. 
435.604.  and  435.606,  in  determining 
financial  eligibility  of  individuals,  the 
■geztcy  will  apply  the  cash  assistance 
financial  methodologies  and 
requirements,  unless  the  agotcy  chooses 
to  apply  less  restrictive  income  and 
resource  mediiodologies  in  accordance 
with  paragraph  (d)  of  this  section. 

(2)  If  the  agency  chooses  to  apply  less 
retirictive  income  and  resource 
methodologies,  the  State  plan  must 
specify: 

(i)  The  less  restrictive  methodologies 
that  will  be  used;  and 

iii)  The  eligibiUty  group  or  groups  to 
which  the  less  restrictive  methodologies 
will  be  applied. 

26.  SectioB  435.602  is  revised  to  read 
as  fckUows: 

1 435.&02    Financial  reeponslblllty  of 
relativea  and  other  indMdaato. 

(a)  Basic  requirements.  Subject  to  the 
provisions  of  paragraphs  (b).  (c),  and  (d) 
of  this  section,  in  determining  financial 
responsibility  of  relatives  and  other 
persons  for  individuals  under  Medicaid, 
the  agency  must  apply  the  following 
requirements  and  methodologies: 

(1)  Except  for  a  spouse  of  an 
individual  or  a  parent  for  a  child  who 
is  under  ags  21  or  blind  or  disabled,  the 
agency  must  not  consider  income  and 
resources  of  any  relative  as  available  to 
an  individual. 


(2)  In  relation  to  individuals  under    I 
ags  21  (as  described  in  section  1905(aW 
of  the  Act),  the  financial  responsibility 
requirements  and  methodologies  that 
apply  include  considering  the  income 
and  resources  of  permits  or  spouses 
whose  income  and  resources  would  be 
considered  if  the  individual  under  age 
21  were  dependent  imder  the  State's 
approved  AFDC  plan,  whether  or  not 
they  are  actually  contributed,  except  m 
specified  under  paragraphs  (c)  and  (d)  of 
this  section.  These  requirements  and 
methodologies  must  be  applied  in 
accordance  with  the  provisions  of  the 
State  '8  approved  AFDC  plan .  ^ 

(3)  Wfani  a  oouple  ceases  to  live  ^ 
together,  the  agency  must  count  only  the 
income  of  the  individual  spouse  ia 
determinii^  his  or  her  eligibility, 
beginning  the  first  month  foUowing  the 
month  the  oouple  ceases  to  hve 
together. 

(4)  In  the  case  of  eligible 
institutionalized  spouses  who  are  aged, 
blind,  and  disabled  and  who  have 
shared  the  same  room  in  a  title  XDi 
Medicaid  Institution,  the  agency  has  &8 
option  of  omsidOTing  these  couples  as 
eligible  couples  for  purposes  of  j     | 
counting  income  and  resources  or  as    ' 
eligible  individuals,  whichever  is  more 
advantageous  to  the  couple.  I     i 

{^)  Requirements  for  States  using     I     ' 
more  restrictive  requirements.  Subject  to 
the  provisions  of  paragraph  (c)  of  this 
section,  in  determining  financial 
eligibihty  of  aged,  blind,  or  disabled 
individuals  in  States  that  apply 
eligibility  requirements  more  restrictive 
than  those  used  under  SSI,  Ae  agency 
must  apply: 

(1)  The  requirements  and 
methodologies  for  financial 
re^xinsibility  of  relatives  used  imder 
the  SSI  program;  or 

(2)  More  extensive  requirements  for 
relative  responsibility  than  specified  in 
§  435.602(a)  but  no  more  extensive  than 
the  requirements  under  the  Medicaid 
plan  in  efiiact  on  January  1 ,  1972. 

(c)  Use  of  less  restrictive 
methodoloaes.  The  agency  may  apply 
income  and  resources  methodologies 
that  are  less  restrictive  than  those  used 
under  the  cash  assistance  programs  as 
specified  in  the  State  Medicaid  plan  in 
accordance  with  §  435.601(d). 

(d)  AFDC-related  (non-cash 
assistance)  groups.  The  agency  must 
apply  the  procedures  specified  in 
§§  435.604  and  435.606  to  establish 
budgetary  units  and  determine  financial 
eligmility  of  individuals  who  are  not 
AFDC  or  deemed  AFDC  recipients  and 
whose  eligibility  the  agency  determines 
by  applying  AFDC  financial  criteria 
applic^le  to  Medicaid. 
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I43S.603    [RMlMlgrMdid] 

f435J04    [ftodMigratwq         | 

27.  Sections  435.603  and  435.604  are 
redesignated  as  ^435.608  and  435.610 
respec^vely. 

28.  New  §§435  604  and  435.606  are 
added  to  subpart  G  to  read  as  foDows: 

§  43S AM  tIMhatfa  tor  aalaWtahing  ineonw 
and  f oiiroa  aHgiblllly  slawdirdi  tor  AFDC- 
ratatod  (aan  caah  aailatanoa)  owwya 

(a)  Tlie  agency  must  establish 
financial  eligibility  standards  for  AFDC- 
related  individuals  who  are  not  AFDC 
or  deemed  AFDC  recipients  and  to 
whom  the  agency  applies  AFDC 
financial  criteria  in  accordance  wiA  the 
procedures  specified  in  this  section. 

(b)  The  agency  must  establish 
Medicaid  budgetary  units  foriamilies 
and  children.  Each  budgetary  xuiit  must 
include  the  following  individuals  who 
are  living  in  the  iiome:  | 

(1)  Children  under  21  -who: 

(i)  Do  not  receive  SSI  benefits  (or  a 
State  supplement);  . 

(ri)  Are  within  fee  degree  df 
relationship  to  be  included  in  fee  same 
AFDC  filing  unit;  and 

(iii)  Are  potentially  eligible  under  fee 
approved  State  Medicaid  plan; 

(2)  Parents  of  chilchren  described  in 
paragra;^  (b)(1)  of  feis  section;  and 

(3)  Ofeer  relatives  described  in 
section  1905(a)  of  fee  Act  who  are 
included  under  the  plan,  or  who  are  (or 
would,  if  fee  child  received  AFDC.  be) 
essential  persons  wife  respect  to 
children  described  in  paragraph  (b)(1)  of 
this  section  as  d^ned  under  the 
agency's  AFDC  pten.  j 

(c)  The  agency  must  determine  an 
appsopriato  prorated  income  and 
resource  standard  for  eadi  mewiber  of 
fee  budgetary  unit. 

(d)  The  agency  must  establish 
individual  proreted  income  and 
resource  standards  for  all  size  families 
for  all  AFDC-related  ebgibility  groups 
under  its  approved  plan  (feat  is, 
prorated  standards  based  on  an  equal 
division  of  fee  relevant  payment 
standards — AFDC,  poverty  level 
.standards,  and  atoodards  for  the 

medically  needy — by  fee  number  of 
persons  in  the  Medicaid  budgetary 

unit).  Tlie  total  standard  for  eadi     

budgetary  unit  must  not  exceed  fee  FFP 
limits  established  under  §435.1007. 

(e)  The  agency  must  establish 
statewide  income  and  resource 
standards  lor  eadi  budgetary  unit  size 
for  all  groups.  In  States  where  fee 
approved  AFDC  plan  and  fee  Medicaid 
plan  for  fee  medically  needy  contain 
geographical  differentials,  the  agency 
must  estabUsfa  standards  fbr-eech 
budgetary  tmit  siae  for  feBse  froops. 


reflecting  the  geographical  differentials 
in  hen  of  statewide  standards. 

(f)  The  agency  must  determine  the 
relevant  'resoai<ce  standard  to  be  used  for 
each  member  of  fee  budgetary  imit.  The 
standards  to  be  used  must  be  fee 
standard  lor  the  same  size  as  the 
budgetary  tmii  and  must  be  for  the 
appropriate  group  for  which  fee 
individual's  eligibility  is  being 
determined.  The  agency  must  also 
consolidate  fee  income  and  resource 
standards  for  parents  and  for  ofeer 
married  relatives. 

(g)  The  provisions  of  feis  section  do 
not  apply  to  fee  State  of  California  and 
ofeer  States  in  the  Ninfe  Judicial 
Qrcuit. 


f  435.fi06 

income  and  nMorea  aiiffibllity  tor  AFOC- 

raiatad  (n«n-caa»i  Maiatanoa)  etiglbUMy 

groupa. 

(a)  I%e  agency  must  iise  fee 
procedures  specified  in  this  section  to 
determine  financial  eligibility  of 
individuals  who  are  not  AFDC  or 
deemed  AFEXD  recipients  and  to  whom 
fee  agency  applies  AFDC  financial 
criteria  applicable  to  Medicaid. 

(b)  For  purposes  of  determining 
income  eligibility  and  resource 
ehgibility,  fee  agency  must: 

(1)  Determine  the  amount  of  income 
and  fee  amount  of  resources  owned  by 
each  member  of  fee  Medicaid  budgetary 
unit; 

(2)  Procate  fee  amount  «f  income  and 
fee  amount  of  resources  of  fee  parents 
by  fee  number  of  persons  in  fee 
budgetary  imit  for  whom  they  are 
financially  responsible  under  §435.602 
and  feemselves: 

(3)  Determine  fee  amomit  of  income 
and  the  amount  of  resources  owned  by 
relatives,  ofeer  fean  parents,  and 
essential  persons: 

(4)  Add  to  each  child's  income  and 
resources  his  or  her  prorated  share  of 
his  or  her  parents'  income  and 
resources. 

(c)  To  determine  financial  eligibility, 
fee  agency  must  compare  fee  income 
and  resources  of  each  member  of  fee 

^Medicaid  budgetary  unit  determined 
under  paragraph  (b)  of  feis  section  first 
to  fee  appropriate  prorated  standard  for 
any  categorically  needy  eligibility  group 
for  whit±  he  or  she  is  potentially 
eligible.  If  a  budgetary  unit  member's 
income  and  resources  are  equal  to  or 
less  fean  fee  individual  income  and 
resource  standard,  fee  individual  is 
financially  eligible  as  categorically 
needy.  If  income  and  resources  exceed 
fee  standards  and  the  medically  needy 
are  i»clttded  under  the  plan,  the  agency 
must  compare  the  individual's  income 
and  resources  tlatennined  under 


paragr^>fa  fb)  i>f  this  aaction  to  pioiated 
medically  needy  standards  to  datarmine 
Medicaid  ehgibility. 

(d)  If  cma  or  more  menibaraof  the 
Me<^catd  budgetary  •anH  receive  AFDC 
or  Medicaid  under  §435.113,  fee  agency 
must  use  the  mefeods  described  ia 
paragraphs  lb)  and  UO  of  this  section  to 
determine  income  and  resource 
eligibility  for  fee  members  of  fee 
Medicaid  budgetary  unit  who  are  cot 
receiving  Medicaid  under  feose 
provisions.  Medicaid  budgetary  unit 
members  who  receive  AFDC  or 
Medicaid  undar  §  435.113  remain 
members  of  fee  budgetary  unit  for 
purposes  of  determining  eligibiUty  for 
fee  ofeer  budgetary  unit  membe'^. 

(e)  The  agency  must  apply  AFDC 
income  disregards,  or  more  liberal 
disregards  approved  under  §435.601,  to 
eadi  Medicaid  budgetary  unit  member's 
income,  except  in  the  case  of  allocatinf; 
income  from  parents  and  spouses  to 
feeir  dependents  living  in  fee  home 
who  are  not  members  of  fee  Medicaid 
budgetary  unit.  In  datarmining  the 
amount  to  be  allocated  to  feese 
dependents,  the  agency  must  treat  feem 
as  if  feey  are  in  th«  Medicaid  budgetary 
unit. 

(f)  The  Cheney  must  use  fee  actual 
method  used  by  the  AFDC  program  for 
determining  whether  fee  $30  and  1/3  or 
$30  earned  income  disregard  is  appUed 
to  individual  family  members  whose 
eligibility  is  being  determined  under 
categorically  needy  ehgibility  groups. 

(gj  The  agency  must  compute  the 
amount  of  lump  sum  nonrecurring 
income  to  use  for  the  current  and  future 
monfes  by  dividing  the  lump  sum  by 
fee  AFDC  need  standard  comparable  to 
fee  Medicaid  budgetary  imit  for  fee 
monfe  fee  lump  sum  is  received. 

(h)  The  agency  may  consider  parents, 
other  relatives  and  essential  persons 
whose  eligibility  under  fee  plan  is 
dependent  upon  having  a  needy 
dependent  child  living  in  the  home  as 
eligible  only  if  feere  is  a  dependent 
child  in  fee  Medicaid  budgetary  unit.  A 
determination  Ihat  the  parents,  ofeer 
relatives,  or  essential  persons  are  needy 
under  fee  individual  budgetary  unit 
calculations  is  not  sufficient  to  establish 
feese  individuals'  eligibility  for 
Medicaid. 

29.  Tlie  heading  of  subpart  H  and 
§435.700  are  revised  to  read  as  follows: 

Subpart  H-«pecmc  Poat-EHgibHIty 
Financial  AeqtAraments  for  tha 
Categoricaily  Needy 

1435.700    Scope. 

Tfcts  subpart  prescribes  specific 
finandal  requirements  for  determining 
fee  post-eligibility  treatment  of  income 
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of  categQiUMy  needy  individuals. 
includi^^Hlbments  for  applying 
patienHo^^ieio  the  cost  of  care. 

30.  Theranter  headings  appearing 
before  §  435.711  and  before  §  435.721 
are  removed. 

§§435.711-435.712    [Rwnoved] 

31.  Sections  435.711  and  435.712  are 
removed. 

§435.731    [nemoved) 

§435.723    [Removed] 

§435.724    [Rttmoved] 

32.  Sections  435.721.  435.723.  and 
435.724  are  removed. 

33.  Stiction  435.722  is  redesignated  as 
§  435.622  under  subpart  G  and 
paragraph  (a)  is  revised  to  read  as 
follows: 

§  435.622    Individual  In  Institutions  vvtio 
ar«  eligible  under  ■  epeciai  Income  level. 

(a)  If  an  agency,  under  §435,231. 
provides  Medicaid  to  individu»ls"in 
medical  institutions,  nursing  facilities, 
and  intermediate  care  facilities  for  the 
mentally  retarded  Who  would  not  be 
eligible  for  SSI  or  State  supplements  if 
they  were  no!  inslitutionalized,  the 
agency  must  use  income  standards 
basf  d  on  the  greater  need  for'finai^ial 
assistance  that  the  individuals  would 
have  if  they  were  not  in  the  institution. 
The  standards  may  vary  by  the  level  of 
institutional  care  needed  by  the 
individual  (hospital,  nursing  facility,  or 
ir.ttrmediate  level  care  for  the  mentally 
retarded),  or  by  other  factors  related  to 
individual  needs.  (See  §  435.1005  for 
FFP  limits  on  income  standards 
established  under  this  section.) 


§435.725    [Amended] 

34.  Section  435.725  is  amended  as 
follows: 

».  The  section  heading  is  revised  to 
read  "§  435.725  Post-eligibility 
treatment  of  income  of  institutionalized 
individuals  in  SSI  States:  Application  of 
patient  income  to  the  cost  of  care." 

b.  In  paragraph  (c)(2)(iii).  the  cross- 
reference  to  "§435.812"  is  revised  to 
read  "§  435.811". 

c.  In  paragraph  (c)(3)(iii),  "State's 
AFDC  plan"  is  revised  to  read. "State's 
approved  AFDC  plan"  and  "estabUshed 
under  subpart  I  of  this  part"  is  revised 
to  read  "established  under  §  435.811.  if 
the  agency  provides  Medicaid  under  the 
medically  needy  coverage  option". 

§435.726    [Amended] 

35.  In  §435.726,  in  paragraph 
(c)(3)(iii),  the  cross  reference  to  "subpart 
1  of  this  part"  is  revised  to  read 
"§435.811". 


36.  The  undesignated  center  heading 
appearing  before  §  435.731  is  removed. 

37.  Section  435.731  is  redesignated  as 
§  435.631  under  subpart  G  and  revised 
to  read  as  follows: 

§  435.631    General  requkementa  for 
detennining  Income  eligibUtty  In  State* 
using  more  restrictlv*  rsqulrentents  tor 
Medicaid  than  SSL 

{a)  Income  eligibility  methods.  In 
determining  income  eligibility  of  aged, 
blind,  and  disabled  individuals  in  a 
State  using  more  restrictive  eligibility 
requirements  than  SSI,  the  agency  must 
use  the  methods  for  treating  income 
elected  under  §§435.121  and  435.230, 
under  §  435.601.  The  methods  used 
must  be  comparable  for  all  individuals 
within  each  category  of  individuals 
under  §  435.121  and  each  category  of 
individuals  within  each  optional 
categorically  needy  group  included 
under  §  435.230  and  for  each  category  of 
individuals  under  the  medically  needy  1 
option  described  under  §435.800. 

(b)  Categorically  needy  versus 
medically  needy  eligibility.  (1) 
Individuals  who  have  income  equal  to, 
or  below,  the  categorically  needy 
income  standards  described  in 
§§  435.121  and  435.230  are  categorically 
needy  in  Slates  that  include  the 
medically  needy  under  their  plans. 

(2)  Categorically  needy  eligibility  in 
Stales  that  do  not  include  the  medically 
needy  is  detennined  in  accordance  with 
'  the  provisions  of  §  435.121  (e)(4)  and 
(e)l5). 

\§  435.732    [Removed] 

38.  Section  435.732  is  removed. 

§435.733    [Removed] 

39.  Section  435.733  is  amended  as 
follows: 

a.  The  section  heading  is  revised  to 
read  "§435.733  Fost-eligibilil3r\ 
treatment  of  income  of  instftutionalized 
individuals  in  States  using  more 
restrictive  requirements  than  SSI: 
Application  of  patient  income  to  the 
cost  olkare." 

b.  In  paragraph  {c)(2)(ii).  "The 
medically  needy  standard  for  an 
individual;"  is  revised  to  read  "The 
amount  of  the  medically  needy  income 
standard  for  one  person  established 
under  §435.811.  if  the  agency  provides 
Medicaid  under  the  medically  needy 
coverage  option." 

c.  In  paragraph  (c)(3)(iii).  "Stale's 
AFDC  plan"  is  revised  to  read  "State's 
approved  AFDC  plan"  and  "established 
under  subpart  I  of  this  part"  is  revised 
to  read  "established  under  §435.811.  if 
the  agency  provides  Medicaid  luider  the 
medically  needy  coverage  option". 


§435.734    [Removed)         |. 

40.  Section  435.734  is  removed. 

§435.735    [Amandad] 

41.  In  §435.735,  in  paragraph 
(c)(3)(iii),  the  cross-reference  to  "subpart 
I  of  this  part"  is  revised  to  read 
"§435.811". 

§435.740    [Radeaignatadaa  §435.640) 

42.  The  undesignated  center  heading 
before  §435.740  is  removed.  Section 
435.740  is  redesignated  as  §  435.640 
under  subpart  G. 

43.  The  heading  of  subpart  I  and 

§  435.800  are  revised  to  read  as  follows: 

Subpart  k-Spectflc  Eliglt>lllty  and 
Poat-Eligibility  Rnancial  Requiramanta 
for  tha  Madtcaliy  N^^tt^ 

§435.600    Scope. 

This  subpart  prescribes  specific 
financial  requirements  for  determining 
the  eligibility  of  medically  needy 
individuals  under  subpart  D  of  this  part. 

44.  The  center  heading  before 

§  435.811  and  §  435.811  are  revised  to 
read  as  follows: 

Medically  Needy  Income  Standard 

§  435.81 1    Medically  needy  Income 
standard:  General  requlremertts. 

(a)  Except  as  provided  in  paragraph 
(d)(2)  of  this  section,  to  determine 
eligibility  of  medically  needy 
individuals,  a  Medicaid  agency  must 
use  a  single  income  standard  under  this 
subpart  that  meets  the  requirements  of 
this  section. 

(b)  The  income  standard  must  take 
into  account  the  number  of  persons  in 
the  assi^ance  unit.  Subject  to  the 
limitations  specified  in  paragraph  (e)  of 
this  section.  The  standard  may  not 
diminish  by  an  increase  in  the  number 
of  persons  in  the  assistance  unit.  For 
example,  if  the  income  level  in  the 
standard  for  an  assistance  lulit  of  two  is 
set  at  $400,  the  income  level  in  the 
standard  for  an  assistance  unit  of  three 
may  not  be  less  than  $400. 

(c)  In  States  that  do  not  use  more 
restrictive  requirements  than  SSI,  the 
income  standard  must  be  set  at  an 
amount  that  is  no  lower  than  the  lowest 
income  standards  used  under  the  cash 
assistance  programs  that  are  related  to 
the  Stale's  covered  medically  needy 
eligibihty  group  or  groups  of 
individuals  under  §  435.301.  The 
amount  of  the  income  standard  is 
subject  to  the  Umitations  specified  in 
paragraph  (e)  of  this  section. 

(d)  In  States  that  use  more  restrictive 
requirements  for  aged,  blind,  and 
disabled  individuals  than  SSI: 

(1)  For  all  individuals  except  aged, 
blind,  and  disabled  individuals,  the 
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income  staodanl  miut  be  set  ia 
accordance  wUk  pM^rapb  Icj  of  this 
section;  «B<1 

(2)  For  all  aged,  bbid.  and  disaUed 
individuals  or  any  combination  of  these 
groups  of  individuak.  the  agency  may 
establish  a  separate  single  medicalfy 
needy  income  standard  that  is  more 
restrictive  thas  the  sragle  income 
standard  set  under  paragraph  (c)  of  tiiis 
section.  However,  the  amount  of  the 
sDoiSirestiictiveeepaiste  standard  for 
a^d,  hlind,  or  disabled  ii^dividiiah 
must  be  no  lowwtkan  the  higher  of  the 
lowest  categorically  needy  income 
standard  currently  applied  vnder  the 
State's  more  restrictive  criteria  under 
§  435.121  or  the  medioally  needy 
income  standard  in  effect  imder  die 
Stated  Medicaid  plan  cm  January  1, 
1972.  The  amount  of  the  income 
standard  is  si^TJect  to  the  limitations 
specified  in  paragraph  ^)  of  this 
section. 

(e)  The  income  standards  specified  in 
paragraphs  (c)  and  (d)  of  this  section 
must-aot  exceed  the  maximum  dollar 
amount  of  income  allowed  for  purposes 
of  FFP  under  §  435.1007. 

(f)  The  income  standard  may  vary 
based  on  the  variations  between  shelter 
costs  in  nrban  areas  and  rural  areas. 

I435J12    [Rwnoved] 

45.  Section  435.812  is  removed. 

46.  Section  435.614  is  revised  to  read 
as  follows: 

i4aSJ14    liedlealty  needy  Jneoiw 
•tendard:  State  plan  requirements. 

The  State  plan  must  8f)ecify  the 
income  standard  for  the  covered 
medically  needy  groups. 

47.  The  center  heeding  before 
§  433.821  is  removed. 


§43SjS31     fnacMwdQ 
1435.822    [Ramewad] 


(ncew  pf  lasWiiinnalliarl  lnrti»lriiMie 
AppHeatlOB  Of  paliani  kteoMa  taiha 


I436J41 

52.  Sectian  USjMI  isnnu>v«d. 
SS.  Saotian  «MiM3  is  laviaad  to  read 
asloUoarr 


f43S.823 

48.  Sections  435.821, 435.822,  and 
435.823  are  removed. 

49.  Section  435.831  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

S436J31   Income  aligibHHy. 

•  •        •        •        « 

(a)  Defermm/j^countob/e  income.  To 
determine  an  individual's  cotmtable 
income,  the  agency  must  deduct 
amounts  that  would  be  deducted  in 
determining  income  eligibility  as 
provided  under  §  435.601.     , 

*  •        •        ■        *         I 

sa  Section  435332  is  amended  by 
revising  the  section  heading  and 
paragraph  ic^UKUiJ  wd  (cM3)UiiKB)  to 
read  aslo&owK 


(21*  *  • 

(iii)  The  amount  of  the  medically 
needy  income  standard  for  one  person 
established  under  S  435  JIL 

(3)  •  ♦  * 

(iiij*  *  • 

(B)  The  medically  needy  income 
standard  eststbHshed  under  S  435.811. 


51.  The  center  heading  before 
§  435.846  and  S435.840  are  revised  to 
read  as  follows: 

Medically  Needy  Reoource  Standard 


f43S.8«)   Midteany  needy 
standard:  Qanaral  rsquiremants. 

(a)  To  determine  eligibility  of 
medically  needy  individuals,  a 
Medicaid  agency  must  use  a  single 
resource  standard  that  meets  the 
requirements  of  this  section. 

(o)  In  States  that  do  not  use  more 
restrictive  chteha  than  SSI  for  aged, 
blind,  and  disabled  individuals,  the 
resource  standard  must  be  established  at 
an  amount  that  is  no  lower  than  the 
lowest  resource  standard  used  imder  the 
cash  assistance  programs  that  relate  to 
the  State's  covered  medically  needy 
eligibility  group  or  groups  of 
individuels  under  §435.301.   f 

(c)  In  States  using  more  restrictive 
requirements  than  SSI: 

fi)  For  all  individuals  except  aged, 
blind,  end  disabled  indiiiduak,  the 
resource  standard  must  be  set  in 
accordance  with  paragraph  (b)  of  this 
section;  and 

(2)  F^  all  aged,  biind,  and  disabled 
individuals  or  any  combination  of  these 
groups  of  individnals,  dM  agency  may 
establish  a  separate  single  mediiklly 
needy  resource  standard  that  is  more 
restrictive  than  the  angle  resource 
standard  set  under  paragra{}h  (b)  of  this 
section.  However,  the  amoimt  of  the 
moreTesthctive  separate  standard  for 
aged,  blind,  ar  disdilad  individuals 
must  be  no  lovrarthan  the  higher  of  the 
lowest  categorically  needy  resource 
standard  currently  applied  under  tiie 
State's  toon  restrictive  criteria  under 
§435.121  or  the  medically  needy 
resoHfce  standard  in  ^foct  under  the 
State's  Medicsaid  plan  on  January  1, 
1Q7Z. 

(d)  The  resource  standard  ast^li^ed 
under  pav^graph  (a)  of  this  section  may 
not  ciiaaaish  by  an  increase  in  the 
number  of  persons  in  the  assistance 
UBt  Foraxample,  the  resouroe  standard 
for  an  assistance  unit  of  thsae  may  not 
be  iaaa  ttkia  Ihat  set  for  a  unit  of  tifva. 


I43S.M3 

atandard:  Slate  ptan  I 

The  State  plan  must  spec^  the 
resource  standard  for  the  covered 
medically  needy  groups. 

54.  Section  435.845  is  revised  to  read 
as  follows: 


To  datemiine  <^gibiUty  on  the  basu 
of  rssaurcee  for  madksaHy  needy 
individufds,  die  aeeticy  ntwt: 

(a)  Considarnnry  the  individvafa 
resource*  and  those  tiuA  are  considered 
available  to  him  under  the  financial 
responsibility  requinraants  for  mlativas 
in  §435.602. 

(b)  Deduct  the  amouitts  ^wt  wvM  be 
deducted  in  detenrnmng  resource 
eligibility  for  the  medically  needy  group 
as  provided  for  in  §435.601  or  under 
the  criteria  of  States  nsing  more 
restrictive  criteria  than  SSI  as  provided 
for  in  §435.121.  in  determining  the 
amount  of  an  indiridual's  resources  for 
Medicaid  ehgibility,  States  must  count 
amounts  of  resources  Aat  otherwise 
would  not  be  counted  under  Ae 
conditional  eligibility  provisions  of  dia 
SSI  trr  AfiiC  programs. 

(c)  Apply  the  resource  atmdard 
specified  under  §  435.840. 

55.  The  center  heading  appearing 
before  §  435.850  is  removed. 


H116i850  initfJA 

56.  Sections  43S.650  and  435.851  are 
removad. 

I435.B52    IRamovad] 

57.  Section  435.852  is  removed. 

58.  Section  435.1005  is  sevised  to  read 
as  follows: 

}4S5.t086    Radpiaiite  •>  imwltiiioite 


For  recipients  in  institutions  wbose 
Medicaid  eligibility  is  based  on  a 
special  Income  standard  established 
under  §  435.236,  FFP  is  available  in 
expenditxires  for  services  provided  to 
those  individuals  only  if  their  income 
before  deductions,  as  determined  by  SSI 
budget  methodology,  does  not  exceed 
300  percent  of  the  SSI  benefit  amount 
payable  under  section  1611(bHl)  of  the 
Act  to  an  indiv^al  in  his  own  home 
who  has  no  income  or  resources. 

S9.  Section  435.1007  is  revised  to  read 
as  foHows: 


t<3B.Me7 


M  FFP  is  avaiiabla  ia  a: 
for  oavated  "aanricaa 


{ 
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categorically  needy  redpien' 
medically  needy  recipients,  and 
qualified  Medicare  beneficiaries,  subject 
to  the  restrictions  contained  in  subpart 
^  K  of  this  part  and  as  provided  in 
paragraphs  (b)  and  (e)  of  this  section. 
However,  the  restrictions  listed  in 
paragraphs  (b)  and  (e)  of  this  section  do 
not  apply  to  expenditures  for  medical 
assistance  made  on  behalf  of  qualified 
Medicare  beneficiaries  under  section 
1905(p)  of  the  Act;  individuals  receiyjng 
Medicaid  aS  categorically  needy  under 
secUon  1902(a)(10)(A)(i)  (I).  (D).  (ffl). 
(IV).  (V),  (VI).  or  (Vn)  and  secUon 
a902(a)(10)(A)(ii)  (1),  (IX),  or  (X)  of  the 
Act;  individuals  who  are  eligible  to 
receive  benefits  (or  would  be  eligible  for 
those  benefits  if  they  were  not  in  a 
medical  institution);  and  any 
in4jviduals  deemed  to  be  members  of 
the  groups  identified  in  this  sentence, 
(bj  Except  as  provided  in  paragraphs 
(c)  and  (d)  of  this  section,  FFP  is  not 
available  in  State  expenditures  for 
individuals  (including  the  medically 
needy)  whose  annual  income  after 
deductions  specified  in  §  435.831  (a) 
and  (c)  does  not  exceed  the  following 
amounts,  rounded  to  the  next  hijibfir 
multiple  of  $100. 

(1)  For  individuals,  133i/^.^fefeeatof 
the  highest  money  paymeiif  amount 
most  frequently  made  to  one-person 
families  without  income  an<j  resources 
under  the  State's  AFDC  plan. 

(2)  For  couples  and  families  of  two  or 
more,  133'/^  percent  of  the  highest 
money  payment  most  fi«auently  made 
under  the  State's  AFDC  plan  to  a  family 
of  the  same  size  without  income  and 
resources.  If  the  State's  AFDC  plan 
specifies  a  maximum  family  size  beyond 
where  there  is  no  increase  in  benefits, 
the  medically  needy  income  levels  for 
families  whose  size  exceeds  that 
maximum  will  be  determined  by  adding 
an  amount  for  each  family  member  over 
the  maximum  size.  These  amounts  must 
be  reasonably  related  to  the  amounts  by 
which  the  State's  AFDC  plan  increases 
benefits  for  additional  family  members 
in  families  below  the  maximum  size. 

(c)  In  the  case  of  a  family  consisting 
only  of  two  individuals,  both  of  whom 
are  adults  and  at  least  one  of  whom  is 
aged,  blind,  or  disabled,  the  State  of 
California  may  use  the  amount  of  the 
AFDC  payment  most  frequently  made  to 
a  family  of  one  adult  and  two  children 
for  purposes  of  computing  the  133^ 
percent  limitation  (under  the  authority 
of  section  4106  of  Public  Law  100-230). 

(d)  For  purposes  of  paragraph  (b)(1)  of 
this  section,  a  State  that  as  of  June  1, 
1980,  has  in  its  State  plan  (as  defined  in 
section  2373(c)(5)  of  Public  Law  98-369 
as  amended  by  section  9  of  Public  Law 
100-93)  an  amount  for  individuals  that 


was  reasonably  related  to  133*/^  percent 
of  the  highest  amount  of  AFDC  which 
would  ordinarily  be  paid  to  a  family  of 
two  without  income  or  resources  may 
use  an  amount  based  upon  a  reasonable 
relationship  to  such  an  AFDC  standard 
for  a  family  of  two. 

(e)  FFP  IS  not  available  in 
expenditures  for  services  provided  to 
categorically  needy  and  medically 
neeay  recipients  subject  to  the  FFP 
Umits  if  their  annual  income,  after  the 
cash  assistance  income  deductions  are 
applied  and  before  the  less  restrictive 
income  deductions  under  §  435.601(c) 
are  applied,  exceeds  the  133Vj  percent 
limitation  described  under  paragraphs 
(b),  (c),  and  (d)  of  this  section. 

PART  436-ELIGIBIUTY  IN  GUAM, 
PUERTO  RICO,  AND  THE  VIRGIN 
ISLANDS 

B.  Part  436  is  amended  as  follows: 

1.  The  authority  citation  for  part  436 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302)  unless  otherwise  noted. 

2.  Section  436.3  is  amended  by 
revising  the  definitions  of  "Categorically 
needy"  and  "Medically  needy"  to  read 
as  follows: 

f  436.3    Definitions  and  use  of  terms. 

Categorically  needy  lefeTS  to  families 
and  children,  aged,  blind  or  disabled 
individuals,  and  pregnant  women  listed 
under  subparts  B  and  C  of  this  part  who 
are  eligible  for  Medicaid.  Subpart  B  of 
this  part  describes  the  mandatory 
eligibility  groups  who.  generally,  are 
receiving  or  deemed  to  be  receiving  cash 
assistance  under  the  Act.  These 
mandatory  groups  are  specified  In 
sections  1902(a)(10)(A)(i)  and  ig02(e)  of 
the  Act.  Subpart  C  of  this  part  describes 
the  optional  eligibility  groups  of 
individuals  who,  generally,  meet  the 
categorical  requirements  that  are  the 
same  as  or  less  restrictive  than  those  of 
the  cash  assistance  programs  but  are  not 
receiving  cash  payments.  These  optional 
groups  are  specified  In  sections 
1902(a)(10](A](ii)  and  1902(e)  of  the  Act. 

Medically  needy  means  families, 
children,  aged,  blind,  or  disabled 
individuals,  and  pregnant  women  listed 
in  subpart  D  of  this  part  who  are  not 
listed  in  subparts  B  and  C  of  this  part 
as  categorically  needy  but  who  may  be 
eligible  for  Medicaid  under  this  part 
because  their  income  and  resources  are 
within  Umits  set  by  the  State  under  its 
Medicaid  plan  (including  persons 
whose  income  and  resources  fall  within 
these  limits  after  their  incurred 
expenses  for  medical  or  remedial  care 


are  deducted).  (Specific  financial 
requirements  for  determining  eligibilitv 
of  the  medically  needy  appear  in 
subpart  1  of  this  part.) 

3.  Section  436.111  is  revised  to  read 
as  follows: 

1436.111    ImffvidualswtMarenoteUgibI* 
for  cash  aaslatance  bacatjse  (rf  a 
rw|uirefiMnt  not  applicable  under  MeoicaiQ. 

(a)  The  agency  must  provide  Medicaid 
to  individuals  who  would  be  eligible  for 
OAA,  AB,  APTD,  or  AABD  except  for  an 
eligibility  requirement  used  in  those 
programs  that  is  specifically  prohibited 
under  title  XIX  of  the  Act. 

(b)  The  agency  also  must  provide 
Medicaid  to: 

(1)  Individuals  denied  AFDC  solely 
because  of  policies  requiring  the 
deeming  of  income  and  resources  of  the 
following  individuals  who  are  not 
included  as  financially  responsible 
relatives  under  section  1902(a)(17)(D)  of 
the  Act: 

(i)  Stepparents  who  are  not  legally 
hable  for  support  of  stepchildren  under 
a  State  law  of  general  applicability; 

(ii)  Grandparents 

(iii)  Legal  guardians; 

(iv)  Aliens  sponsors  who  are  not 
organizations;  and  I  | 

(v)  Siblings.  ' 

(2)  Individuals  denied  AFDC  because 
of  the  involuntary  inclusion  of  all 
eligible  siblings  Uving  in  the  home  as 
members  of  AFDC  filing  units. 

4.  Section  436.201  is  revised  to  read 
as  follows: 

1436.201    Individuate  includwl  in  optlonsi 
groups. 

(a)  The  agency  may  choose  to  cover  as 
optional  categorically  needy  any  group 
or  groups  of  the  following  individfuals 
who  are  not  receiving  cash  assistance 
and  who  meet  the  appropriate  eligibility 
criteria  for  groups  specified  in  the 
separate  sections  of  this  subpart: 

(1)  Aged  individuals  (65  years  of  age 
or  older);  % 

(2)  Blind  individuals  (as  defined  in 
§436.530); 

(3)  Disabled  individuals  (as  defined  in 
§436.541); 

(4)  Individuals  under  age  21  (or,  at 
State  option),  tmder  age  20, 19,  or  18) 
or  reasonable  classifications  of  these 
individuals; 

(5)  Specified  relatives  under  section 
406(b)(1)  of  the  Act  who  have  in  their 
care  an  individual  who  is  determined  to 
be  dependent)  as  specified  in  §  436.510; 

(6)  Pregnant  women;  and 

(7)  Essential  spouses  specified  under 
§436.230. 

(b)  If  the  agency  provides  Medicaid  to 
any  individual  in  an  optional  group 
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specified  in  paragraph  (a)  of  this 
section,  the  agency  must  provide 
Medicaid  to  all  individuals  who  apply 
and  are  found  eligible  to  be  members  of 
that  g£oup. 

5.  The  center  heading  appearing 
before  §  436.210  and  §  436.211  are 
revised  to  read  as  follows:       I 

Options  for  Coverage  of  Families  and 
Children  and  Aged,  Blind,  and  Disabled 
Individuals,  Including  Pregnant 
Women 

§436^10    Indlvkluais  wtto  meet lh«  income 
and  resource  roquiromenta  of  tt)«  cash 
assister>ee  progrsms. 

The  agency  may  provide  Medicaid  to 
any  group  or  groups  of  individuals 
specified  under  §  436.201(a)(1),  (a)(2). 
(a)(3).  (a)(5),  and  (a)(6)  who  are  not 
mandatory  categorically  needy  and  who 
meet  the  income  and  resource 
requirements  of  the  appropriate  cash 
assistance  program  for  their  status  (that 
is,  OAA.  AFDC,  AB.  APTD.  or  AABD). 

6.  Section  436.211  is  revised  to  read 
as  follows: 

S  43&21 1    Indlvlduais  wt>o  would  be 
eligible  for  casb  assistartce  If  they  were  not 
In  medicel  irtstitutions. 

The  agency  may  provide  Medicaid  to 
any  group  or  groups  of  individuals 
specified  in  §  436.201(a)  who  are  in  title 
XIX  reimbursable  medical  institutions 
and  who: 

(a)  Are  ineligible  for  the  cash 
assi.stance  program  appropriate  for  their 
status  (that  is,  OAA.  AFDC.  AB.  APTD, 
or  AABD)  because  of  lower  income 
standards  used  under  the  program  to 
determine  eligibility  for 
institutionalized  individuals;  but 

(b)  Would  be  eligible  for  aid  or 
assistance  under  the  State's  approved 
plan  under  OAA.  AFDC,  AB,  APTD.  or 
AABD  if  they  were  not  institutionalized. 

7.  Section  436.212  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

i  436^1 2    Ind! vtouais  who  would  be 
eligible  for  cash  sssistance  K  the  State  pisn 
for  OAA,  AFDC,  AB,  APTD,  or  AABD  were 
as  broad  ss  sitowed  under  the  Act 

(a)  The  agency  may  provide  Medicaid 
to  ary  group  or  groups  of  individuals 
specified  under  §436. 201  (a)  who: 

(1)  Would  be  eligible  for  OAA.  AFDC, 
AB,  APTD,  or  AABD  if  the  State's  plan 
under  those  programs  included 
individuals  whose  coverage  under  title 
I,  IV-A.  X.  XIV.  or  XVI  of  the  Act  is 
optional  (for  example,  the  agency  may 
provide  Medicaid  to  individuals  who 
are  18  years  of  age  and  who  are 
attending  secondary  school  full-time 
and  are  expected  to  complete  their 
education  before  age  19.  even  though 
the  State's  AFDC  plan  does  not  include 
them);  or  I 


(2)  Would  qualify  for  OAA,  AFDC, 
AB.  APTD,  or  AABD  if  the  State's  plan 
under  those  programs  did  not  contain 
eligibility  requirements  more  restrictive 
than,  or  in  addition  to,  those  required 
under  the  appropriate  title  of  the  Act. 
(For  example,  the  agency  may  provide 
Medicaid  to  individuals  who  would 
meet  the  Federal  definition  of  disability, 
45  CFR  233  80,  but  who  do  not  meet  the 
State's  more  restrictive  definitions.) 
•        •        •        •        * 

8.  The  center  heading  appearing 
before  §  436.220  is  removed  and 

§  436.220  is  amended  by  revising  the 
section  heading  and  paragraph  (a)  to 
read  as  follows: 

$436,220    Indlvidusis  who  would  nr>eet  the 
income  and  resource  requirements  under 
AFDC  if  child  care  costs  were  paid  from 
earnings. 

(a)  The  agency  may  provide  Medicaid 
to  any  group  or  groups  of  individuals 
specified  under  §  436.201(a)(4),  (a)(5). 
and  (a)(6)  who  would  meet  the  income 
and  resource  requirements  under  the 
State's  AFDC  plan  if  their  work-related 
child  care  costs  were  paid  ft^om  their 
earnings  rather  than  by  a  State  agency 
as  a  service  expenditure. 

9.  Section  436.222  is  amended  by 
revising  the  section  heading  and 
paragraph  (a),  republishing  the 
introductory  text  to  paragraph  (b).  and 
revising  paragraph  (b)(3)  is  revised  to 
read  as  follows: 

S  436.222    Individuals  under  age  21  who 
meet  the  income  and  resource 
requirements  of  AFDC. 

(a)  The  agency  may  provide  Medicaid 
to  individuals  under  age  21  (or  at  State 
option,  under  age  20, 19,  or  18)  or 
reasonable  categories  of  these 
individuals  as  specified  in  paragraph  (b) 
of  this  section,  who  are  not  receiving 
cash  assistance  but  who  meet  the 
income  and  resource  requirements  of 
the  State's  approved  AFEXZ  plan. 

(b)  The  agency  may  cover  all 
individuals  described  in  paragraph  (a) 
oil  this  section  or  reasonable 
classifications  of  those  individuals. 
Examples  of  reasonable  classifications 

are  as  follows: 

•        •        *        •        * 

(3)  Individuals  in  nursing  facilities 
when  nursing  facility  services  are 
provided  under  the  plan  to  individuals 
within  the  age  group  selected  under  this 
provision.  If  the  agency  covers  these 
individuals,  it  may  also  provide 
Medicaid  to  individuals  in  intermediate 
care  facilities  for  the  mentally  retarded. 

10.  In  §  436.301.  paragraph  (a)  is 
revised,  the  introductory  texts  of 


paragraphs  (b)  and  (b)(2)  are 
republished,  and  paragraph  (b)(2)(ii)  is 
revised  to  read  as  follows: 

1436.301    QerMral  rulea. 

(a)  A  Medicaid  agency  may  provide 
Medicaid  to  individuals  specified  in 
this  subpart  who: 

(1)  Either: 

(i)  Have  income  that  meets  the  I 

standard  in  §  436.811;  or 

(ii)  If  their  income  is  more  than 
allowed  under  the  standard,  have 
incurred  medical  expenses  at  least  equal 
to  the  difi^erence  between  their  income   . 
and  the  applicable  income  standards; 
and 

(2)  Have  resources  that  meet  the 
standard  in  §§  436.840  and  436.843. 

(bHf  the  agency  chooses  this  option, 
the  following  qpvisions  apply: 

(2)  The  agency  may  provide  Medicaid 
to  any  or  all  of  the  following  groups  of 
individuals: 

•        •        •        *        • 

(ii)  Specified  relatives  (§  436.310). 


11.  In  §436.308.  paragraph  (a)  is 
revised,  the  introductory  text  of 
paragraph  (b)  is  republished,  and 
paragraph  (b)(3)  is  revised  to  read  as 
follows: 

$436,308    Medically  needy  coverage  of 
individuals  under  age  21 . 

(a)  If  the  agency'provides  Medicaid  to 
the  medically  needy,  it  may  provide 
Medicaid  to  individuals  under  age  21 
(or  at  State  option,  under  age  20, 19,  or 
18)  as  specified  in  paragraph  (b)  of  this 
section: 

(1)  Who  would  not  be  covered  under 
the  mandatory  medically  needy  group  of 
individuals  under  18  under 
§436.301(b)(l)(ii);and 

(2)  Who  meet  the  income  and 
resource  requirements  of  subpart  I  of 
this  part. 

(b)  The  agency  may  cover  all 
individuals  described  in  paragraph  (a)  , 
of  this  section,  or  reasonable 
classifications  of  those  individuals. 
Examples  of  reasonable  classifications 

are  as  follows: 

*        *        •        *        • 

(3)  Individuals  in  nursing  facilities 
when  nureing  facility  services  are 
provided  under  the  plan  to  individuals 
within  the  age  group  selected  under  this 
provision.  When  the  agency  covers  such 
individuals,  it  may  also  provide 
Medicaid  to  individuals  in  intermediaie 
care  facilities  for  the  mentally  retarded. 

12.  Section  436.310  is  revised  to  read 
as  follows: 
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{436.310    M«dicaHy  nMtfy  covarag*  Of 

sOKiflcd  retativaft. 

la)  If  the  agency  provides  for  the 
medically  needy,  it  may  provide 
Medicaid  to  specified  relatives,  defined 
in  paragraph  (b)  of  this  section,  who 
meet  the  income  and  resource 
reauirements  of  subpart  I  of  this  part. 

(b)  Specified  relatives  means 
individuals  who: 

(1)  Are  Usted  under  section  4060>Ml) 
of  the  Act  and  in  45  CFR 
233.90(c)(lKv)(A);  and 

(2)  Have  in  their  care  an  individual 
who  is  determined  to  be  (or  would,  if 
needy,  be)  dependent,  as  ^Mcified  in 
§436.510. 

§436.510    (Amandadl 

13.  Section  436.510  is  amended  by 
removing  the  phrase  "under  age  21" 
from  paragraph  (a). 

14.  Section  436.520  is  revised  to  read 
as  follows: 


$436,520    Ageraquiramantafortwi 

The  agency  must  not  impose  an  age 
requirement  of  more  than  65  years. 

15.  A  new  §  436.522  is  added  to 
subpart  F  under  the  undesignated  center 
heading  "Age"  to  read  as  follows: 

*§  436.522    DetaraiiradonefagaL 

(a)  bi  determining  age,  the  agency 
must  use  the  common  law  method 
(under  which  an  age  is  reached  the  day 
before  the  anniversary  of  birth]  or  the 
popular  usage  method  (under  which  a 
specific  age  is  reached  on  the 
anniversary  of  birth),  whichever  is  used 
under  the  corresponding  State  plan  for 
OAA.  AFDC.  AB,  APTD.  or  AABD. 

(b)  The  agency  may  use  an  arbitrary 
date,  such  as  July  1,  for  determining  an 
individual's  age  if  the  year,  but  not  the 
month,  of  his  birth  is  faiown. 

16.  Section  436.600  is  revised  to  read 
as  follows: 

$436,600    Scopa. 

This  subpart  prescribes: 

(a)  General  financial  requirements  and 
options  for  determining  the  eligibility  of 
both  categorically  needy  and  medically 
needy  individuals  specified  in  subparts 
B,  C,  and  D  of  this  part.  Subf>arts  H  and 

1  of  this  part  prescribe  additional 
financial  requirements. 

(b)  Methods  the  Medicaid  agency 
must  use  to  establish  Medicaid 
budgetary  units  and  determine  financial 
eligibility  for  categorically  needy  and 
medically  needy  families  aiKl  children 
who  are  not  AFTXH  or  deemed  AFDC 
recipients  and  whose  efigibility  the 
agency  determines  through  application 
of  AFt)C  financial  criteria  applicable  to 
Medicaid. 

17.  A  new  §  436.601  is  added  to 
subpart  G  to  read  as  follows: 


$436,601    AppNeation  of  financial  aUalbWty 
mathodoloBtaa. 

(a)  Definitions.  For  purposes  of  this 
section,  "cash  assistance  financial 
methodologies"  refers  tc  the  income  and 
resources  methodologies  of  the  OAA, 
AFDC,  AB,  APTD.  aiid  AABD  programs. 

(b)  Basic  rule  for  use  of  cash 
assistance  methodologies.  Except  as 
specified  in  paragraphs  (c),  (d),  and  (e) 
of  this  section,  in  determining  financial 
eligibility  of  individuals  as  categorically 
and  medically  needy,  the  agency  must 
apply  the  cash  assistance  financial 
methodologies  and  requirements  of  the 
cash  assistance  program  that  i*  most 
closely  categorically  related  to  the 
individual's  status. 

(c)  Financial  responsibility  of 
relatives.  The  agency  must  use  the 
requirements  for  financial  responsibility 
of  relatives  specified  in  §  436.602. 

(d)  Use  of  less  restrictive 
methodologies  than  under  cash 
assistance  proffam.  (1)  At  State  option, 
and  subject  to  the  conditions  of 
paragraphs  (d)(2]  through  (dK5)  of  this 
section,  the  agency  may  apply  income 
and  resource  methodologies  that  are  less 
restrictive  than  the  cash  assistance 
methodologies  in  determining  financial 
eligibility  of  the  following  groups: 

(i)  Qualified  pregnant  women  and 
children  under  the  mandatory 
categorically  needy  group  under 
§436.120: 

(ii)  Low-income  pregnant  women, 
infants,  and  children  specified  in 
section  1902(aHlO)(i)  (IV),  (VI),  and  (VD) 
of  the  Act; 

(iii)  Qualified  Medicare  beneficiaries 
specified  in  sections  1902(a)(10)(E)  and 
1905(p)oftheAct; 

(iv)  Optional  categorically  needy 
individuals  under  groups  established 
under  subpart  G  of  this  part  and  section 
1902(aMlO)(A)(ii)  of  the  Act;  and 

(v)  Medically  needy  individuals 
under  groups  established  under  subpart 
D  of  this  part  and  section 
ig02(a)(10}(C)(i)(III)  of  the  Act. 

(2)  The  income  and  resource 
methodologies  that  an  agency  elects  to 
apply  to  groups  of  individuals  under 
paragraph  (c)(1)  of  this  section  may  be 
less  restrictive,  but  no  more  restrictive, 
than: 

(i)  For  groups  of  aged,  blind,  and 
disabled  individuals,  the  SSI 
methodologies;  or 

(ii]  For  all  other  groups,  the 
methodologies  under  the  State  plan 
most  closely  categorically  related  to  the 
individual's  status. 

(3)  A  financial  methodology  is 
considered  to  be  no  more  restrictive  if. 
by  using  the  methodology,  additional 
individuals  may  be  eligible  for  Medicaid 
and  no  individuals  who  are  otherwise 


eligible  are  by  use  of  that  methodology 
made  inehgible  for  Medicaid. 

(4)  The  less  restrictive  methodology 
applied  under  this  section  must  be 
comparable  for  all  persons  within  each 
category  of  assistance  (aged,  or  blind,  or 
disabled,  or  AFDC-related)  within  each 
eligibility  group.  For  example,  if  the 
agency  chooses  to  apply  a  less 
rastrictiTe  income  at  resource 
methodology  to  c^ed  individuals,  it 
must  apply  that  methodology  to  an 
eligibility  group  of  all  aged  individuals 
within  the  selected  group. 

(5)  The  application  of  the  less 
restrictive  income  and  resource 
methodologies  permitted  xmder  this 
section  must  be  consistMit  with  the 
limitations  and  conditions  on  FFP 
specified  in  subpart  K  of  this  part 

(e)  Non-AFDC  and  deemed  AFDC 
recipients.  In  determining  the  eligibility 
of  individuals  who  are  not  AFDC  or 
deemed  AFDC  recipients  and  whose 
eligilnhty  and  agency  determines 
through  application  of  AFDC  financial 
criteria  applicable  to  Medicaid,  the 
agency  miist  establish  Medicaid 
budgetary  units  and  determine  financial 
eUgibility  in  accordance  with  S§  436.604 
and  436.606. 

(0  State  plan  requirements.  (1)  The 
State  plan  must  specify  that,  except  to 
the  extent  precluded  by  §§  436.602, 
436.604. 436.606  in  determining 
financial  eligibility  of  individuals,  the 
agency  wrill  apply  the  cash  assistance 
financial  methodologies  and 
requirements,  unless  the  agency  chooses 
to  apply  less  restrictive  income  and 
resource  methodologies,  in  accordance 
with  paragraph  (d)  of  this  section. 

(2)  If  the  agency  chooses  to  apply  less 
restrictive  income  and  resource 
methodologies,  the  State  plan  must 
specify: 

(i)  The  lees  restrictive  methodologias 
that  will  used;  and 

(ii)  The  eligibility  groups  or  groups  to 
which  the  less  restrictive  methodologies 
will  be  applied. 

18.  Section  436.602  is  revised  to  read 
as  follows: 

$436,602    Ranandal  re^sonsMNty  el 

IndMduaia. 


(a)  Subject  to  the  provisions  of 
paragraphs  (b).  (c)  and  (d)  of  this 
section,  in  determining  financial 
responsibility  of  relatives  and  other 
persons  for  individuals  under  Medicaid, 
the  ^igency  must  use  the  following 
financial  eligibility  requirements  and 
methodologies. 

(1)  Except  for  a  spouse  of  an 
individual  or  a  parent  for  a  child  who 
is  under  age  21  or  blind  or  disabled,  the 
agency  must  not  consider  income  and 
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resources  of  any  relative  as  available  to 
an  individual. 

(2)  In  relatiop  to  individuals  under  21 
(as  described  in  section  1905(a)(i)  of  the 
Act),  the  financial  responsibility 
requirements  and  methodologies 
include  considering  the  income  and 
resources  of  parents  or  spouses  whose 
income  and  resources  would  be 
considered  if  the  individual  under  age 
21  were  dependent  under  the  State's 
approved  AFDC  plan,  whether  or  not 
they  are  actually  contributed,  except  as 
specified  in  paragraphs  (c)  and  (d)  of 
this  section.  These  requirements  and 
methodologies  must  be  applied  in 
accordance  with  provisions  of  the 
State's  approved  AFDC  plan. 

(3)  When  a  couple  ceases  to  live 
together,  the  agency  must  count  only  the 
income  and  resources  of  the  individual 
in  determining  his  or  her  eUgibihty, 
beginning  the  first  month  following  the 
month  the  couple  ceases  to  live 
together. 

Tb)  The  agency  may  apply  income  and 
resource  methodologies  that  are  less 
restrictive  than  the  cash  assistance 
methodologies  as  specified  in  the  State 
plan  in  accordance  with  §  436.601(d). 

(c)  The  agency  must  apply  the 
procedures  specified  in  §§  436.604  and 
436.606  to  establish  budgetary  units  and 
determine  financial  eligibiUty  of 
individuals  who  are  not  AFE>C  or 
deemed  AFDC  recipients  and  whose 
eligibility  the  agency  determines  by 
applying  AFDC  financial  ciriteria 
applicable  to  Medicaid. 

f436.G03    [RMleelgnated] 

$436,604    [Rwtoaigneted] 

19.  Sections  436.603  and  436.604  are 
redesignated  as  §§436.608  and  436.610 
respectively. 

20.  New  §§  436.604  and  436.606  are 
added  to  read  as  follows: 

S  436.604  Itothods  for  Mtablkching  incom* 
and  TMOurcc  •iigtbility  ■tarvMrcto  for  AFDC- 
r*lat8d  (non-c««h  •••istanc*)  group*. 

(a)  The  agency  must'establish 
financial  eligibility  standards  for  AFDC- 
related  individuals  who  are  not  AFDC 
or  deemed  AFDC  recipients  and  to 
whom  the  agency  applies  AFDC 
financial  criteria  in  accordance  with  the 
procedures  specified  in  this  section. 

(b)  The  agency  must  establish 
Medicaid  budgetary  units  for  fanriUes 
and  children.  Each  budgetary  unit  must 
include  the  following  individuals  who 
are  livine  in  the  home: 

(1)  Clhildren  under  21  who: 

(i)  bo  not  receive  AB,  AABD,  or 

APTD; 
(ii)  Are  within  the  degree  of 

relationship  to  be  included  in  the  same 

AFDC  filing  unit:  and 


(iii)  Are  potentially  eligible  under  the 
approved  State  Medicaid  plan; 

(2)  Parents  of  children  aescribed  in 
paragraph  (b)(1)  of  this  section;  and 

(3)  Other  relatives  described  in 
section  1905(a)  of  the  Act  who  are 
included  under  the  plan,  or  who  are  (or 
would,  if  the  child  received  AFDC,  be) 
essential  persons  with  respect  to 
children  described  in  paragraph  (b)(1)  of 
this  section  as  defined  under  the 
agency's  AFDC  plan. 

(c)  The  agency  must  determine  an 
appropriate  prorated  income  and 
resource  standard  for  each  member  of 
the  budgetary  unit. 

(d)  The  agency  must  establish 
individual  prorated  income  and 
resource  standards  for  all  size  families 
for  all  AFDC-related  eligibiUty  groups 
under  its  approved  plan  (that  is, 
prorated  standards  based  on  an  equal 
division  of  the  relevant  payment 
standards — AFDC,  poverty  level 
standards,  and  standards  for  the 
medically  needy — by  the  number  of 
persons  in  the  budgetary  (unit).  The 

total  standard  for  each  for  each         

budgetary  unit  must  not  exceed  the  FFF 
limits  established  under  §  435.1007. 

(e)  The  agency  must  estabUsh 
statewide  income  and  resource 
standards  for  each  budgetary  unit  size 
for  all  grou[>s.  In  States  where  the 
approved  AFDC  plan  and  the  Medicaid 
plan  for  the  medically  needy  contain 
geographical  differentials,  the  agency 
must  estabUsh  standards  for  each 
budgetary  unit  size  for  these  groups, 
reflecting  the  geographical  differentials 
in  lieu  of  statewide  standards. 

(f)  The  agency  must  determine  the 
relevant  resource  standard  to  be  used  for 
each  member  of  the  budgetary  unit.  The 
standards  to  be  used  must  be  the 
standard  for  the  same  size  as  the 
budgetary  unit  and  must  be  for  the 
appropriate  group  for  which  the 
individual's  eligioility  is  being 
determined.  The  agency  must  also 
consolidate  the  income  and  resource 
standards  for  parents  and  for  other 
married  relatives. 

(g)  The  provisions  of  this  section  do 
not  apply  to  Guam. 

1 436.606    Procedures  for  determining 
Income  end  resource  ellglbility  for  AFOC- 
ralatad  (norvcash  aeeietance)  eligibUlty 
group*. 

(a)  The  agency  must  use  the 
procedures  specified  in  this  section  to 
determine  financial  eligibility  of 
individuals  who  are  not  AFIXI  or 
deemed  AFDC  recipients  and  to  whom 
the  agency  applies  AFE)C  financial 
criteria  applicable  to  Medicaid. 

(b)  For  purposes  of  determining 
income  eligibiUty  and  resource 
eUgibility,  the  agency  must: 


(1)  Determine  the  amount  of  income 
and  the  amount  of  resources  owned  by 
each  member  of  the  Medicaid  budgetary 
unit; 

(2)  Prorate  the  amount  of  income  and 
the  amoimt  of  resources  of  parents  by 
the  number  of  persons  in  the  budgetary 
unit  for  whom  they  are  financially 
responsible  under  §  435.602  and 
themselves; 

(3)  Determine  the  amount  of  income 
and  the  amount  of  resources  owned  by 
relatives,  other  than  parents,  and 
essenUal  persons; 

(4)  Add  to  each  child's  income  and 
resources  his  prorated  share  of  his  or 
her  parents'  income  and  resources. 

(cj  To  determine  financial  eligibiUty, 
the  agency  must  compare  the  income 
and  resources  of  each  member  of  the 
Medicaid  budgetary  unit  determined 
under  paragraph  fb)  of  this  section  first 
to  the  appropriate  prorated  standard  for 
any  categorically  needy  eligibility  group 
for  which  he  or  she  is  potentially 
eligible.  If  a  budgetary  unit  member's 
income  and  resources  are  equal  to  or 
less  then  the  individual  income  and 
resource  standard,  the  individual  is 
financially  eligible  as  categorically 
needy.  If  income  and  resources  exceed 
the  standards  and  the  medically  needy 
are  included  under  the  plan,  the  agency 
must  compare  the  individual's  income 
and  resources  determined  under 
paragraph  (b)  of  this  section  to  prorated 
medically  needy  standards  to  determine 
Medicaid  eligibility. 

(d)  If  one  or  more  members  of  the 

>  Medicaid  budgetary  unit  receive  AFDC 
or  Medicaid  under  §  436.111,  the  agency 
must  use  the  methods  described  in 
paragraphs  (b)  and  (c)  of  this  section  to 
determine  income  and  resource 
eligibility  for  the  members  of  the 
Medicaid  budgetary  imit  who  are  not 
receiving  Medicaid  imder  those 
provisions.  Medicaid  budgetary  unit 
members  who  receive  AFDC,  or 
Medicaid  under  §436.111,  remain 
members  of  the  budgetary  unit  for 
purposes  of  determining  eligibiUty  for 
the  other  budgetary  unit  members. 

(e)  The  agency  must  apply  AFDC 
income  disregards,  or  more  liberal 
disregards  approved  under  §  436.601,  to 
each  Medicaid  budgetary  unit  member's 
income,  except  in  the  case  of  allocating 
income  from  parents  and  spouses  to 
their  dependents  living  in  the  home 
who  are  not  members  of  the  budgetary 
unit.  In  determining  the  amount  to  be 
allocated  to  these  dependents,  the 
agency  must  treat  them  as  if  they  are  in 
the  Medicaid  budgetary  unit. 

(f)  The  agency  must  use  the  actual 
method  used  bv  the  AFDC  program  for 
determining  whether  the  $30  and  Vs  or 
$30  earned  income  disregard  is  applied 
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to  individual  bmily  oieinben  whan 
eligibilitj  it  b^ng  detannined  andar 
categorically  iwedy  aligibility  groups. 

(g)  The  agency  must  compute  the 
amount  of  Iimip  sum  nonrecurring 
income  to  use  for  the  current  and  future 
months  by  dividing  the  lump  sum  by 
the  AFDC  need  standard  comparable  to 
the  Medicaid  budgetary  unit  for  the 
month  the  lump  sum  is  received. 

(h)  The  agency  may  consider  parents, 
other  relatives  and  essentia)  persons 
whose  eligibility  under  the  plan  is 
dependent  upon  having  a  needy 
dependent  child  living  in  the  home  as 
eligible  only  if  then  is  a  dependent 
child  in  ihe  Medicaid  budgetary  unit  A 
determination  that  the  parents,  other 
relatives,  or  essential  pi»sons  are  needy 
under  the  individual  budgetary  unit 
calculations  is  not  sufficient  to  establish 
these  individuals'  eligibility  for 
Medicaid. 

(i)  The  provisions  of  this  section  do 
not  apply  to  Guam. 

21.  The  beading  of  subpart  H  and 
§§436.700  and  436.711  are  removed 
and  r^saved. 

22.  The  undesignated  caoter  heading 
appearing  before  §  436.811  and 

§  436.811  are  revised  to  read  as  follows: 

Medically  Needy  Income  Standard 
standard:  Qanaral  ra^ulreinantau 


(a)  To  determine  eligibility  of 
medically  needy  individuals,  the  agency 
must  use  a  single  income  standard  for 
all  covered  medically  needy  groups  that 
meets  the  requirements  of  this  section. 

(b)  The  income  standard  must  take 
into  account  the  number  of  persons  in 
the  assistance  unit.  The  standard  may 
not  diminish  by  the  number  of  persons 
in  the  unit  (for  example,  if  the  income 
level  in  the  standard  for  an  assistance 
unit  of  two  is  set  at  $400,  the  income 
level  in  the  standard  kft  an  assistance 
unit  of  three  may  not  be  leas  than  $400). 

(c)  The  income  standard  must  be  set    , 
at  an  amount  that  is  no  lower  than  the 
lowest  income  standard  used  on  or  after 
January  1, 1966,  to  determine  etigibibty 
under  the  cash  assistance  programs  that 
are  related  to  the  State's  Covered 
medically  needy  group  or  groups  of 
individuals  under  §  436.301. 

(d)  The  income  standard  may  vary 
based  on  the  variations  between  shelter 
costs  in  urban  areas  and  rural  areas. 

f  436.412    [Rwnowadl 

23.  Section  436.812  is  lemoved. 

24.  Section  436.A14  is  revissd  to  raed 
asfolkrars: 


I43&S14 

•taiKtord:Si 

The  State  plan  must  specify  the 
income  standard  for  the  covered 
medically  needy  groups. 

25.  The  center  heading  beiore 
§436.821  is  removed. 


1436.821 

26.  Section  436.821  ia  removed. 

1436.832    [AmwHied] 

27.  Section  436.832  is  amended  as 
follows: 

a.  The  section  heading  is  revised  to 
read  as  follows: 


S436.832    Post-aHflibtmy »— twnt of 
income  of  hMtllulionaliwd  indhrMusIa: 
AppNcatkm  of  pallant  Inooifw  to  ttw  coel  of 
care. 

b.  In  paragraph  (c)(2)(ii),  the  cross- 
reference  "§  436.814"  is  revised  to  read 
"§436.811". 

c.  In  paragraph  (c)(3){iii)(A),  the  cross- 
reference  to  "§  436.814"  is  revised  to 
read  "§438.811". 

28.  The  center  heading  appearing 
before  §  436.840  and  §  436.840  are 
revised  to  read  as  follows: 

Medically  Needy  Resource  Standard 

1438.640    Medlcaily  nasdy  fMourco 
standard:  Ganaral  raquksoMnls. 

(a)  To  determine  eligitMlity  of 
medically  needy  individuals,  the  ^ 
Medicaid  agency  must  use  a  single 
resource  standard  that  ia  set  at  an 
amoimt  that  is  no  tower  than  the  lowest 
resource  standard  used  on  or  after 
January  1, 1966,  to  determine  eligibility 
under  the  cash  assistance  programs  that 
are  related  to  the  State's  covered 
medically  needy  ^tiup  or  groups  of 
individuals  und«r  §  436.301. 

(b)  The  resource  standard  established 
under  paragraph  (a)  of  this  section  may 
not  dimini^  by  an  increase  in  the 
number  of  persons  in  the  assistance 
unit.  For  example,  the  resource  level  in 
the  standard  fcnr  an  assistance  imit  of 
three  may  not  be  less  than  that  set  for 
an  assistance  unit  of  two. 

1436.841    [Removed] 

29.  Section  436.841  ia  removed. 

30.  Section  436.843  is  revised  to  reed 

as  follows: 


1436.843    KUdicsHy  needy 


The  State  plan  must  specify  the 
resource  standard  for  the  covered 
medically  needy  groups.  ^ 

31.  Section  436.845  is  amended  by 
republishing  the  introductory  text  of 
this  section  and  by  revising  psrsgraphs 
(a),  (c).  and  (d)  to  read  as  follows: 


To  determine  eligibility  on  the  basis 
of  resources  for  medically  needy 
individuals,  the  agency  must: 

(a)  Consider  only  the  indivkhial's 
resources  and  those  that  are  dinsidered 
available  to  him  under  the  financial 
responsilulity  requirements  for  relatives 
under  §436.602;  {  j 

(c)  Deduct  the  valoe  of  resources  that 
woiild  be  deducted  in  determining 
eligibility  under  the  State's  plan  for 
OAA.  AFDC  AB,  APTD,  at  AABD  or 
urdei  the  State's  less  restrictive 
financial  methodology  specified  in  thg 
State  Medicaid  plan  in  accordance  with 
§  438.601.  In  detsnnining  the  amount  of 
an  individual's  resources  for  Medicaid 
eligibility,  States  must  count  amounts  of 
resources  that  otherwise  would  not  be 
counted  und«-  the  ctHiditional 
eligibility  provisions  of  the  AFDC 
program. 

(d)  Apply  the  resource  standards 
established  under  §  436.840. 

32.  The  center  beading  appearing 
before  §  436.850  is  removed. 

1436.160    [ftomovsd] 

1436.861    IRwnovsd}      .  | 

1436.852    [Rsmoved} 

33.  Sections  436.850. 436.851.  and 
436.852  are  removed. 

PART  440— SERVICES:  GENERAL 
PROVISIONS 

C.  Part  440  is  amended  as  follows: 

1.  The  authority  citation  for  part  440 
continues  to  read  as  follows: 

Anthority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C  1302). 

2.  In  §  440.220,  the  introductory  text 
of  peragra{^  (a)  is  refHiblished  and 
paragraph  (aK2)  is  revised  to  read  as 

follows: 

1440.220    RMiuirad  services  for  the 
msdlGaNy  needy. 

(a)  A  State  plan  that  inchides  the 
medically  needy  mitst  specify  that  the 
medically  needy  are  provided,  as  • 
minimum,  the  following  sendees: 

(2)  Ambulatory  services,  as  defined  In 

the  State  plan,  for 
(i)  Individuals  under  age  18;  and 
(ii)  Groups  of  individuals  entitled  to 

institutiona}  services.        j 

3.  Section  440.250  is  amended  l^ 
revising  paragraph  (b)  to  read  as 
Allows: 
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I440.2S0    UmMseneompvabHItyof 

MTVieM. 

•        •        •        •        • 

(h)  Ambulatory  services  for  the 
medically  needy  (§  440.220(a)(2))  may 
be  limited  to: 

(1)  Individuals  under  age  18;  and 

(2)  Groups  of  individuals  entitled  to 
institutional  services. 

Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778 — ^Medical  Assistance 
Progiams 

Datad:  Septeml)er  29, 1992. 
WiUianToby.Jr., 

Acting  Deputy  Administrator,  Health  Caw 
Financing  Administration. 

Approved:  September  30, 1992. 
Louia  H.  Sullivan.  | 

Secreftuy- 
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BIUJNQ  CODE  4190-01-41 

DEPARTMENT  OF  THE  INTERiOR 

Offioe  of  Dm  Secretary 

43CFRPart4 
RIN  1092-AA10 

Department  Hearinga  and  Appeala 
Procedurea 

AGENCY:  Office  of  the  Secretary,  Interior. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends 
regulations  which  govern  the  effect  of 
an  administrative  decision  pending 
appeal  before  the  Interior  Department's 
Office  of  Hearings  and  Appeals.  The 
provisions  of  the  regulations  currently 
provide  that  the  filing  of  a  notice  of 
appeal  automatically  suspends  the  effect 
of  the  decision  appealed  from  pending 
the  outcome  on  appeal,  \mless  the 
Director  of  the  Office  of  Hearings  and 
Appeals  or  an  Appeals  Board  exercises 
discretion  to  provide  that  the  decision 
appealed  firom  will  be  in  full  force  and 
effect  immediately.  Under  the  amended 
rule  the  decision  appealed  from  will 
become  effective  at  the  expiration  of  the 
time  for  filing  a  notice  of  appeal  where 
no  petition  for  a  stay  is  filed,  or  45  days 
afler  the  time  for  filing  a  notice  of 
appeal  where  a  timely  petition  for  a  stay 
is  filed,  unless  the  Director  or  an 
Appeals  Board  has  determined 
otherwise  in  accordance  with  specified 
standards. 

EFFECTIVE  DATE:  February  18. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadine  Markham-Ilteilag,  Branch  of 
Administrative  Law  and  General  Legal 
Services.  Division  of  General  Law, 
Office  of  the  Solicitor,  room  6531,  Main 


Interior  Building.  1B49  C  Street.  NW.. 
Washington,  DC  20240,  (202)  20»-5216. 

SUPPLEMENTARY  MFORMATKM 

I.  Background  and  DiacusMon 

On  Friday.  September  25, 1992,  the 
Department  of  the  Interior  published  for 
comment  in  the  Federal  Roister  a 
proposed  rule  to  amend  its  regulations 
at  43  CFR  4.21,  which  govern  the  effect 
of  an  administrative  decision  pending 
appeal  before  the  Department's  Office  of 
Hearings  and  Appeals.  This  rule  was 
proposed  in  order  that  there  would  be 
an  analysis  of  individual  appeals  to 
determine  whether  a  stay  of  decision  is 
appropriate  rather  than  the  procedure 
\mder  the  current  rules,  whereby  a  stay 
is  imposed  in  every  appeal,  without 
regard  to  whether  a  stay  of  decision  is 
requested  or  is  appropriate.  The 
amended  rule  does  not  take  away  any 
substantive  right  of  appeal  that 
currently  exists.  The  rule  does  require 
an  appellant  who  desires  a  stay  of 
decision  pending  appeal  to  file  a 
petition  for  a  stay  that  jiwtifies  why  a 
stay  is  necessary  accordmg  to  specified 
standards.  \ 

It  should  be  noted  that,  as  stated  in 
the  text  of  the  rule,  whenever  there  is  a 
conflict  between  the  provisions  of  §  4.21 
and  a  special  rule  applicable  to  a 
particular  type  of  proceeding,  for 
example,  the  new  regulations  governing 
administrative  appeals  of  orders  issued 
by  the  Minerals  Management  Service's 
Royalty  Management  Program  at  30  CFR 
243.2  (57  FR  44991.  Sept.  30, 1992).  the 
special  rule  will  govern. 

The  Department  of  the  Interior 
received  comments  on  the  proposed 
rule  fi-om  nine  sources.  Two  of  the 
sources  were  components  of  the 
Department:  The  Division  of  Energy  and 
Mineral  Resources  of  the  Bureau  of 
Land  Management  fBLM)  and  the 
Director  of  the  Billings  Area  Office  of 
the  Bureau  of  Indian  Affairs  (BIA).  A 
summary  of  the  comments  and  the 
Department's  responses  to  the 
comments  follows. 

Reaction  to  the  Proposed  Revision  to  the 
Department's  Appeal  Procedures 

Eight  of  the  nine  commenters 
generally  supported  the  Department's 
proposal  to  revise  its  appeal  procedures 
regarding  the  effect  of  an  administrative 
decision  pending  appeal  before  the 
Office  of  Hearings  and  Appeals.  Six  of 
the  eight  commenters  who  supported 
the  proposal,  however,  raised  concerns 
regarding  either  the  substance  of  the 
proposed  rule  or  specific  portions  of  the 
proposed  text  Several  of  these 
commenters  urged  changes  to  the  text  of 
the  rule  to  address  specific  concerns. 


These  concerns  and  requests  for  changes 
to  the  proposed  text  of  the  rule  will  be 
addresised  in  greater  detail  later  in  the 
discussion. 

The  ninth  commenter  objected  to  the 
proposed  revision  and  recommended 
that  the  proposed  rulemaking  be 
withdrawn.  The  commenter  indicated 
that  the  revision  would  allow  a  decision 
to  be  in  full  force  and  effect  even  though 
the  decision  would  not  yet  be  "final"  in 
that  it  could  be  reversed  on  appeal  by 
one  of  the  Department's  Appeals 
Boards.  The  commenter  argued  that  to 
allow  a  decision  to  become  effective 
while  an  appeal  is  still  pending  and 
until  a  final  judgment  has  been  made 
would  unfairly  burden  those  being 
regulated  because  the  amended  rule 
requires  the  appellant  to  prove  the  need 
for  a  stay.  The  commenter  feared  that 
this  requirement  would  have  a  chilling 
effect  on  appellants.  The  commenter 
argued  that  requiring  the  appellant  to 
justify  why  a  stay  of  decision  pending 
appeal  is  warranted  would  relieve  the 
agency  of  its  burden  to  justify  the 
decision.  The  commenter  stated  that  the 
burden  of  justifying  a  decision  properly 
falls  upon  the  agency  or  the  Board 
rendering  a  decision  and  that  these 
entities  should  continue  to  assume  this 
burden. 

The  Department  believes  that  revision 
of  its  general  rules  governing  the  effect  . 
of  the  filing  of  an  appeal  on  a 
Departmental  decision  is  desirable  and 
will  ultimately  improve  the 
Department's  appeals  process.  The 
Department  does  not  believe  ft  is  unfair 
to  require  an  appellant  to  assume  the 
burden  of  demonstrating  the  necessity 
for  a  stay  of  a  decision  pending  appeal. 
The  current  procedures  can  result,  and 
have  been  demonstrated  to  result,  in 
unfairness  to  third  parties,  who  are 
often  prevented  from  proceeding  in 
good  faith  on  the  basis  of  well- 
documented  and  thoroughly  considered 
departmental  decisions  because  an 
appellant  can,  by  the  mere  filing  of  an 
appeal,  no  matter  how  frivolous, 
automatically  halt  the  implementation 
of  a  Departmental  decision,  without 
having  to  show  that  such  an 
interruption  is  justified. 

While  it  is  true  that,  imder  the  revised 
procedures,  an  appellant  will  need  to 
address  the  merits  of  the  decision  in  its 
petition  for  a  stay,  the  ultimate  burden 
of  justifying  the  decision  on  appeal  s^iH 
rests  firmly  upon  the  agency.  The 
revised  appeal  procedures,  which 
mandate  that  the  appellant  justify  the 
reasons  for  a  stay,  do  not  take  away  any 
substantive  right  of  appeal  that 
currently  exists,  and  do  not  alter  the 
rights  and  burdens  of  the  parties  with 
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respect  to  justifying  the  ultimate 
disposition  of  an  appeal. 

Proposed  Fevision  of  Other  Fegulations 
That  Govern  Specific  Types  of  Appeals 
Before  the  Office  of  Hearings  and 
Appeals 

Two  commenters  referenced  current 
petitions  for  rulemaking  that  would 
amend  other  provisions  governing  the 
Department's  appeals  process.  One 
commenter  expressed  the  view  that 
amending  the  specific  regulations 
governing  coal  mining  appeals  would  be 
preferable  to  amending  tr.e 
Department's  general  administrative 
appeal  provisions. 

This  rulemaking  does  not  preclude 
the  consideration  of  revisions  to  other 
portions  of  the  Department's  appeals 
regulations  such  as  those  referred  to  by 
the  commenters.  The  Department 
believes,  however,  that  amending  the 
general  stay  provisions  is  an  appropriate 
way  to  deal  with  its  concerns  about 
stays  of  decision  pending  appeals.  The 
petitions  for  other  rulemaking 
referenced  by  the  commenters  are  ' 
outside  the  scope  of  this  rulemaking  but 
are  being  fully  considered  by  the 
appropriate  Departmental  offices. 

Effect  of  the  Rule  on  the  Bureau  of 
Indian  Affairs'  Leasing  Programs 

The  commenter  from  the  BIA  raised  a 
concern  about  the  effect  of  the  proposed 
revision  on  the  BIA's  leasing  programs. 
The  commenter  explained  that  the  BIA 
has  a  policy  commitment  to  lease  all 
lands  not  currently  under  lease  in  order 
to  ensure  a  continued  flow  of  income  to 
its  wards  pursuant  to  its  trustee 
responsibilities.  If  the  BIA  cancels  a 
lease  held  by  an  individual  end  the 
cancellation  were  to  go  into  full  force 
and  effect  pending  appeal,  the  BIA's 
fulfillmenl  of  its  commitment  to  issue  a 
new  lease  to  a  different  lessee  would 
likely  occur  before  all  appeal  avenues 
were  exhausted.  Were  the  original 
decision  of  the  BIA  ultimately  to  be 
•overturned  by  the  Interior  Board  of 
Indian  Appeals,  the  BL\  would  be 
exposed  to  further  lease  cancellation 
problems. 

The  potential  difBculties  that  concern 
tlie  BIA  commenter  may  be  easily 
avoided,  however,  if  the  BIA  refrains 
from  issuing  new  leases  while  appeals 
for  which  a  stay  is  not  granted  are 
pending  before  the  Board  of  Indian 
Appeals.  The  BIA's  commitment  to 
issue  leases  is  a  policy  that  is  capable 
of  suspension  in  any  particular  pending 
appeal.  Further,  any  of  the  regulations 
governing  specific  administrative 
appeals  before  the-Sefmrtment  may  be 
amended  to  impose  dif)^nt  procedures 
from  those  outlined  in  §  4^1  and  to  be 


excepted,  in  whole  or  in  part,  from  the 
provisions  in  §4.21. 

Retroactive  Effect 

Two  commenters  suggested  that  the 
new  regulation  should  be  applied  to 
existing  appeals  before  the  OfRce  of 
Hearings  and  Appeals. 

Given  that  the  rule  will  require  the 
Office  of  Hearings  and  Appeals  to  begin 
ruling  on  petitions  for  a  stay  of  decision, 
the  Department  believes  it  would  be 
unwise  to  overwhelm  the  Office  at  the 
outset  by  encouraging  an  inundation  of 
petitions  for  cases  that  are  currently 
pending  before  the  OfHce  of  Hearings 
and  Appeals.  Further,  it  would  be  unfair 
to  change  the  rules  in  mid-appeal  for 
existing  appellants.  The  Department, 
after  giving  much  consideration  to  the 
matter,  has  concluded  that  the  new  rule 
shall. not  be  given  retroactive  effect. 

Authority  of  the  Secretary  of  the  Interior 
To  Take  Jurisdiction  of  an  Appeal 

One  commenter  believed  that  the 
language  granting  the  Director  or  an  ^ 
Appeals  Board  the  authority  to  order 
that  a  decision  be  stayed  pending  appeal 
implied  that  the  Secretary  would  lack 
the  same  authority  end  could  be 
construed  to  restrict  the  Secretary's 
power  under  43  CFR  4.5  to  assume 
jurisdiction  of  any  appeals  matter  at  any 
stage.  The  commenter  suggested  that  the 
final  regulation  expressly  state  that  the 
Secretary  may  order  a  decision  to  be  in 
effect  immediately. 

The  Department  disagrees  with  the 
commenter's  concern  that  the  language 
of  the  rule  implies  any  lack  of  authority 
on  the  part  of  the  Secretary.  Just  as  the 
current  language  of  §  4.21,  which  refers 
only  to  the  Director  or  an  Appeals  Board 
does  not  imply  any  lack  of  jurisdiction 
on  the  part  of  the  Secretarj',  neither  does 
the  wording  of  the  amended  rule.  The 
provisions  of  43  CFR  4.5(a)  ere  quite 
clear  that  the  Secretary  may  take 
jurisdiction  of  any  case  before  any 
employee  or  employees  of  the 
Department  at  any  stage,  and  may 
review  any  decision  of  an  employee  or 
employees,  or  direct  reconsideration  of 
a  decision.  The  Department  believes 
that  to  reference  the  Secretary  in  the  text 
of  the  rule  where  reference  is  made  to 
the  Director  or  an  Appeals  Board  might 
imply  that  the  Secretary  is  bound  by  the 
same  time  limits  imposed  upon  the 
Office  of  Hearings  and  Appeals  in 
reaching  a  determination  on  a  stay 
issue.  The  Department  prefers  to  avoid 
any  implication  of  such  a  limit  upon  the 
authority  of  the  Secretary  cpnferred  by 
43  CFR  4.5. 


The  'ys-day  Grace  Period"\ 

Three  commenters  believed  that  the 
Department  should  eliminate  provisions 
in  the  proposed  rule  that  could  prevent 
a  decision  from  becoming  effective  for 
up  to  43  days  after  the  appeal  period 
expires,  in  the  event  that  a  petition  for 
a  stay  is  filed.  The  commenters 
suggested  that  the  rule  be  revised  to 
indicate  that  a  departmental  decision 
will  remain  effective  during  the 
pendency  of  an  appeal,  beginning  the 
date  the  decision  is  issued,  unless 
determined  otherwise.  Two  commenters 
suggested  the  removal  of  proposed 
paragraphs  (a)(1),  (a)(2)  and  (8)(5)  in 
order  to  accomplish  this  objective. 

The  Department  has  considered  the 
commenters'  concerns  and  declines  to 
adopt  their  suggestions  to  eliminate  any 
waiting  period  whatsoever  before  a 
decision  becomes  effective  pending 
appeal.  One  of  the  primary  purposes  of 
the  rule  is  to  simplify  the  Department's 
appeals  process.  The  Department 
believes  that,  if  all  decisions  become 
effective  before  the  time  for  filing  an 
appeal  has  expired,  and  before  the 
Office  of  Hearings  and  Appeals  has  had 
the  opportunity  to  give  full 
consideration  to  a  petition  for  a  stay,  the 
appeals  process  could  become  more 
cumbersome  and  complex  than 
warranted.  Further,  the  revision  to  the 
rule  is  intended  to  elimincte 
"automatic"  consequences  in  the 
appeals  process,  and  to  allow  instead  for 
analysis  of  the  merits  of  individual 
situations  in  determining  whether  a  stay 
is  appropriate.  The  Department  believes 
that  in  order  to  afford  equitable 
tt^tment  to  all  parties  it  is  better,  for 
purposes  of  this  generally-applied  rule, 
to  postpone  Ihe  effective  date  of  a 
decision  for  the  minimal  time  of  up  to 
75  days  from  the  date  of  the  initial 
decision  in  order  to  afford  the 
opportunity  to  determine  whether  a  stay 
of  decision  pending  appeal  is 
appropriate.  i 

One  commenter  noted  an| 
inconsistency  between  the  summary 
statement  preceding  the  proposed  rule, 
which  stated  that  a  decision  would  be 
in  full  force  and  effect  immediately,  and 
the  text  of  the  proposed  rule.  The 
inconsistency  has  been  corrected  in  the 
summary  text  of  this  notice. 

Construction  with  Other  Procedural 
Regulations  in  Title  43  ofthp  Code  of 
Federal  Regulations 

One  commenter  noted  that  the 
Department's  newly  promulgated  Oil 
and  Gas/Geophysical  rules  at  43  CFR 
parts  3150  and  3160  (57  FR  44333,  Sept. 
25, 1992),  which  are  excepted  from  the 
provisions  of  §  4.21(a),  do  not  provide  a 
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period  for  an  appellant  to  file  a  petition 
for  a  stay,  or  for  the  Office  of  Hearings 
and  Appeals  to  act  on  the  petition  for  a 
stay,  before  a  decision  goes  into  full 
force  and  effect.  The  commenter  urged 
that  the  provisions  In  §  4.21(a)  be 
altered  to  place  a  Departmental  decision 
in  full  force  and  effect  immediately  to 
achieve  consistency  with  the  provisions 
of  43  CFR  parts  3150  and  3160. 

Given  the  wide  variety  of 
Departmental  decisions  which  may  be 
appealed,  it  may  be  inappropriate  in 
some  circumstances  to  place  a  decision 
into  immediate  full  force  and  effect. 
Accordingly,  this  final  rule  provides  for 
a  reasonable  time  in  which  to  file  a 
petition  for  a  stay,  and  in  which  the 
Director  or  an  Appeals  Board  may  grant 
or  deny  a  stay  petition.  Whore 
appropriate,  individual  bureaus  may 
amend  any  of  the  regulations  governing 
specific  administrative  appeals  to 
provide  for  a  di Cerent  effect  and  to  be 
excepted  from  the  provisions  of 
§  4.21(8).  While  consistency  in  the 
standards  and  procedures  for  obtaining 
a  stay  is  a  desired  end.  the  di^rences 
between  tliis  rule  aiid  other  specific 
appeals  rules  allow  for  flexibility  in 
determining  when  and  if  to  place 
decisions  into  immediate  full  force  and 
effect  based  on  the  types  of  decisions 
being  made. 

Division  of  Section  4.21(a)  iMo 
Paragraphs  (a)  and  (b) 

Another  commenter  was  concerned 
that  the  text  of  the  rule  at  proposed 
§  4.21(a).  which  would  require  the 
Director  or  an  Appeals  Board  to  act 
upon  a  petition  for  a  stay  within  45 
days,  does  not  appear  to  apply  to 
situations  governed  by  "other  pertinent 
regulations,"  among  tnem  the  amended 
provisions  of  part  3160.  The  commenter 
argued  that  the  combined  efi'ect  of  the 
two  rules  leaves  a  "hiatus."  which 
estabUshes  no  time  limit  within  which 
an  Appeals  Board  must  act  on  a  stay 
requests  for  a  decision  issued  under  part 
3160.  The  commenter  requested  that 
§  4.21(a)  include  direction  indicating 
how  appellate  officials  should  handle 
stay  requests  which  are  governed  by 
other  regulations  and  therefore  are  not 
governed  by  §  4. 21  (a). 

The  amended  parts  3150  and  3160 
specifically  provide  that  the  provisions 
of  §  4.21(a)  shall  not  apply.  Because 
proposed  §  4.21(a)  does  not  apply  to 
decisions  governed  by  other  pertinent 
appeals  regulations,  for  example,  parts 
3150  and  3160,  the  procedural 
provisions  in  propcMed  §  4.21(a)  wovild 
not  necessarily  have  applied  to  all 
petitions  for  stays.  Therefore,  while  the 
Department  has  retained  the  provision 
that  allows  time  to  file  a  stay  petition 


before  a  decision  goes  into  full  force  and 
effect  in  §  4.21(a),  the  procedural 
changes  created  by  this  rule  have  been 
moved  from  paragraph  (a)  to  a  new 
paragraph  (b)  so  as  to  apply,  except 
where  otherwise  provided  by  law  or 
other  pertinent  regulation,  to  all 
petitions  for  stays  to  the  Director  or  an 
appeals  Board.  Proposed  paragraph  (b) 
is  redesignated  as  paragraph  (c),  and 
existing  paragraph  (c)  will  now  become 
paragraph  (d). 

Requirement  that  the  Petition  for  a  Stay 
of  Decision  be  Submitted  With  the 
Notice  of  Appeal 

One  commenter  suggested  that  the 
final  rule  make  clear  that  stay  requests 
will  not  be  entertained  unless  they  are 
filed  at  the  time  of  the  notice  of  appeal. 

The  Department  believes  that  the 
commenter  has  inadvertently 
overlooked  the  word  "together"  which 
appears  in  the  text  of  the  proposed  rule 
at  paragraph  (a)(2).  The  Department 
believes  that  the  text  of  the  rule  makes 
clear  that  the  petition  for  a  stay  is  to  be 
filed  together  with  a  timely  notice  of 
appeal.  The  Department  prefers  its 
proposed  language  to  that  suggested  by 
the  commenter,  which  would  substitute 
the  words  '/long  with"  for  "together." 

The  Criteria  for  Demonstrating  Whether 
a  Stay  of  Decision  Pending  Appeal  is 
Warranted 

Two  commenters  suggested  that  the 
listed  criteria  for  whether  a  stay  is 
appropriate  be  altered  to  achieve  greater 
consistency  with  judicial  review 
guidelines.  They  suggested  that,  rather 
than  merely  addressing  the  listed 
criteria,  the  applicant  for  a  stay  must  be 
made  to  demonstrate  with  specificity 
that  the  threatened  injury  to  the 
applicant  outweighs  the  possible  harm 
to  the  adverse  parties  against  whom  the 
stay  is  sought,  that  the  likelihood  the 
appellant  will  succeed  on  the  merits  is 
"substantial",  that  there  is  "substantial" 
likelihood  of  immediate  irreparable 
harm  if  a  stay  is  not  granted,  and  that 
the  public  interest  "will  be  furthered 
by"  (as  opp>osed  to  "favors")  the 
issuance  of  a  stay. 

The  Department  declines  to  heighten 
the  standard  for  meeting  the  four  criteria 
listed  inj)aragraph  (b)(1).  The 
Department  Iwlieves,  as  a  matter  of 
policy,  that  a  lesser  standard  is 
warranted  for  parties  wishing  to  obtain 
an  administrative  review  of  a  decision 
as  opposed  to  )udicial  review  in  federal 
court. 


^ 


The  Burden  of  Proof  Necessary  To 
Obtain  a  Stay  of  Decision  Pending 
Appeal 

Two  commenters  suggested  that  the 
regulation  should  clearly  state  that  the 
burden  of  proof  to  obtain  a  stay  rests 
with  the  appellant.  They  indicated  their 
belief  that  the  proposed  rule  implies 
that  the  appellant  must  do  no  more  than 
"show"  the  reasons  for  relief.  They 
proposed  that  the  rule  clearly  state  that 
the  appellant  bears  the  burden  of 
proving  that  its  appeal  satisfies  each  of 
the  four  criteria  listed.  One  commenter 
proposed  that  the  rules  should  specify 
in  particular  that  the  appellant's 
petition  for  e  stay  must  meet  each  of  the 
criteria  Usted.  The  commenter  also 
objected  that  the  proposed  rule  does  not 
specifically  limit  the  criteria  to  be 
considered  to  the  four  listed  elements. 
The  commenter  further  objected  that  the 
proposed  rule  would  allow  for  the 
Director  or  an  Appeals  Board  to  assign 
greater  weight  to  any  of  the  criteria  over 
the  others  in  ruUng  on  a  petition  for  a 
stay.  Another  commenter  suggested  that 
the  final  rule  provide  guidance  as  to 
how  the  criteria  should  be  balanced. 

The  Department  agrees  with  the 
general  thrust  of  the  comments  and  has 
inserted  language  in  §4.21  at  paragraph 
(b)(2).  and  has  modified  the  language  at 
paragraph  (b)(1),  to  make  clear  that  the 
burden  is  on  the  appellant  to 
demonstrate  in  the  petition  for  a  stay 
that  a  stay  is  necessary  under  each  of 
the  criteria. 

The  Department  also  agrees  with  the 
commenter  that  in  reaching  a  decision 
on  a  request  for  a  stay,  the  Director  or 
an  Appeals  Board  is  to  consider  whether 
all  four  criteria  listed  in  $4-21(bKl) 
have  been  met.  The  Department 
believes,  however,  that  the  language  of 
the  rule  sufficiently  restricts  the 
appellate  official  to  the  four  criteria 
Usted  and  therefore  has  decUned  to 
modify  the  text  of  the  rule  as  suggested 
by  the  commenter.  Further,  the 
Department  does  not  believe  it  is 
necessary  to  guide  or  limit  the  appellate 
official  in  his  or  her  abiUty  to  balance 
the  relative  wei^ts  of  the  criteria. 

Parties  Entitled  To  File  a  Petition  for  a 
Stay  of  Decision  Pending  Appeal 

One  commenter  suggested  that  the 
final  regulation  provide  that  only  a 
party  who  has  filed  a  notice  of  appeal 
that  meets  ail  prerequisites  for 
maintaining  an  appeal  before  the  Board 
be  allowed  to  seek  a  stay.  The 
commenter  notes  that,  as  drafted,  the 
proposed  regulation  would  have 
allowed  a  party  opposed  to  an  action  to 
seek  a  stay  of  dedsion  even  if  It  could 
not  maintain  an  appeal  in  its  own  right. 
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The  Department  agrees  with  the 
commenter  and  has  added  language  to 
the  rule  to  paragraph  (a)(2)  to  provide 
that  only  a  party  who  otherwise  may  file 
an  appeal  with  the  Office  of  Hearings 
and  Appeals  may  file  a  petition  for  a 
stay  of  decision.  '  ' 

Service  of  the  Petition  for  a  Stay  of 
Decision  Pending  Appeal  on  Affected 
Parties 

Three  obmmenters  suggested  that  the 
rule  reffuire  that  a  party  who  files  a 
petition  for  a  stay  must  serve  a  copy  of 
such  petition  on  parties  affected  by  the 
decision.  One  commenter  suggested  that 
such  affected  parties  &ould  also  have 
the  right  to  file  a  response  to  the 
petition  for  a  stay  within  20  days  of 
service  of  a  copy  of  the  petition. 
Another  commenter  would  limit  the 
time  for  a  response  to  10  days  and 
provide  that  replies  to  the  response 
would  be  disregarded  in  ruhng  on  the 
petition.  Another  commenter  suggested 
that  the  regulations  provide  the 
opportunity  for  a  hearing  on  the  motion 
for  a  stay. 

The  Department  has  adopted  the 
commenters'  suggestions  that  an 
appellant  who  files  a  petition  for  a  stay 
should  be  required  to  serve  a  copy  of  the 
petition  on  parties  to  the  decision  being 
appealed  and  that  such  parties  should 
be  afforded  the  opportunity  to  respond 
to  the  petition.  A  new  paragraph  (b)(3) 
has  been  inserted  in  the  text  of  the  final 
rule  to  provide  the  necessary  procedural 
guidance.  In  order  that  a  stay 
determination  may  be  made  as 
expeditiously  as  possible,  the 
Department  believes  that  a  10-day  limit 
for  a  response  to  a  petition  is  preferable 
to  a  longer  period.  Further  it  is  the 
Department's  position  that  the 
procedures  added  in  $  4.21(b)(3)  will 
allow  sufficient  time  for  the  appellate 
official  to  fully  consider  the  merits  of  a 
petition  for  a  stay  and  responses  thereto. 

In  order  that  the  appellate  official  will 
have  time  to  decide  a  stay  issue  within 
the  45  day  limit,  it  would  be 
impracticable  to  provide  for  replies  to 
responses  in  the  rule.  The  Department 
declines  to  adopt  the  suggestion, 
however,  that  the  rule  provide  that 
appellate  official  must  disregard  replies 
to  a  response  in  deciding  on  a  petition 
for  a  stay.  Such  a  change  is  not* 
necessary  because  the  rule  does  not 
provide  jfor  parties  to  reply  to  a 
response. 

The  Department  has  declined  to  adopt 
the  suggestion  that  the  regulation  at 
§  4.21  provide  the  opportimity  for  a 
hearing  on  a  petition  for  a  stay.  The 
appellate  officials  in  the  Office  of 
Hearings  and  Appeals  may  hold 
hearings,  if  they  deem  it  necessary,  in 


accordance  with  the  authorities  and 
procedures  contained  in  the  subparts 
that  specifically  govern  the  appeal  in 
question.  The  Department  does  not 
think  it  necessary  to  burden  this 
amended  rule  with  a  reference  to  a 
hearing  as  none  exists  in  the  current 
rule. 

Comment  on  the  Text  of  Proposed 
Section  4^1(b) 

One  commenter  proposed  an 
amendment  to  the  language  of  proposed 
§  4.21(b)  in  Ught  of  the  fact  that  this 
section  creates  an  administrative 
requirement  to  file  a  request  fM^  stay 
before  the  decision  becomes  a  final 
agency  action  appealable  to  Federal 
court.  The  commenter  argues  that  this 
requirement  has  no  s^ubstantive  purpose 
where  decisions  are  rpade  immediately 
effective  under  the  prbvisions  of  other 
regulations  governing  appeals 
procedures  in  title  43  of  the  CFR. 

The  Department  has  adopted  the 
suggestion  of  the  commenter  and  has 
added  language  to  proposed  §  4.21(b) 
(§  4.21(c)  in  the  final  rule)  to  make  clear 
the  conditions  under  which  a 
Departmental  decision  becomes  final 
agency  action  subject  to  judicial  review 
when  an  altei^iative  appeals  regulation 
has  provided  pat  the  provisions  of 
§  4.21(a)  will  iiot  apply  to  appeals 
processed  under  that  regulation. 

n.  Related  Matters 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

The  Department  Of  the  Interior  has 
determined  that  this  rule  is  not  a  major 
rule  under  Executive  Order  12291.  No 
regulatory  impact  analysis  has  been 
prepared.  The  Department  has  also 
determined  that  this  rule  will  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.). 

Executive  Order  12630,  Taking 
Implications  Assessment 

This  rule  does  not  represent  a 
governmental  action  capable  of 
interference  with  constitutionally 
protected  property  rights.  As  it  does  not 
limit  existing  appeal  rights,  it  would  not 
infiinge  any  private  property  rights. 
Therefore,  the  Department  of  the 
Interior  has  determined  that  this  rule 
will  not  cause  a  taking  of  private 
property. 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C  3501  et  seq. 


Environmental  Effects 

The  Department  has  determined  that 
this  rule  is  categorically  excluded  from 
the  National  Environmental  Protection 
Act  (NEPA)  process  because  it  is  of  an 
administrative,  financial,  legal, 
technical  and  procedural  nature,  and 
therefore  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required.  (40  CFR 
1508:  516  DM  2.3A). 

Executive  Order  12778,  Civil  Justice 
Inform 

The  Department  of  the  Interior  has""-- 
certified  to  the  Office  of  Management 
and  Budget  that  this  final  regulation 
meets  the  applicable  standards  provided 
in  secticHis  2(a)  and  2(b)(2)  of  Executive 
Order  No.  12278. 

Drafting  Information         j 

The  author  of  this  rule  is  Nadine 
Markham-Itteilag.  Attorney-Advisor. 
Branch  of  Administrative  Law  and 
General  Legal  Services,  Division  of 
General  Law,  Office  of  the  Solicitor. 
Department  of  the  Interior.  1849  C  Street 
NW.,  Washington,  DC  20240. 

List  of  Sobiects  in  43  CFR  Part  4 

Administrative  practice  and 
procedures.  Civil  rights.  Claims,  Equal 
access  to  justice,  Government  contracts. 
Grazing  lands.  Indians,  Lawyers.  Mines. 
Penalties,  Public  lands,  Surface  mining. 

This  final  rule  is  issued  under  the 
authority  of  43  U.S.C  1201. 

For  the  reasons  set  forth  in  the 
preamble,  43  CFR  4.21  is  revised  to  read 
as  set  forth  below. 

1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  R.S.  2478,  as  amended,  43 
U.S.C  1201,  unless  otherwise  noted. 

2.  Section  4.21  is  amended  by 
dividing  paragraph  (a)  into  two 
paragraphs,  (a)  and  new  (b), 
redesignating  paragraphs  (b)  and  (c)  to 
become  (c)  and  (d),  and  by  revising  the 
redesignated  paragraph  (c). 

|4^    Qaneral  pravWons. 

(a)  Effect  of  decision  pending  appeal. 
Except  as  otherwise  provided  by  law  or 
other  pertinent  regulation: 

(1)  A  decision  will  not  be  effective 
during  the  time  in  which  a  person 
adversely  affected  mav  file  a  notice  of 
appeal;  when  the  public  interest 
requires,  however,  the  Director  or  an 
Appeals  Board  may  provide  that  a 
decision,  or  any  part  of  a  decision,  shall 
be  in  full  force  and  effective 
immediatelv; 

(2)  A  decision  will  become  effective 
on  the  day  after  the  expiration  of  the 
time  during  which  a  person  adversely 


affected  may  file  a  notice  of  appeal 
unless  a  petition  for  a  stay  pending 
appeal  is  filed  together  with  a  timely 
notice  of  appeal;  a  petition  for  a  stay 
may  be  filed  only  by  a  party  who  may 
properly  maintain  an  appeal; 

(3)  A  decision,  or  that  portion  of  a 
decision,  for  which  a  stay  is  not  granted 
will  become  effective  immediately  after 
the  Director  or  an  Appeals  Board  denies 
or  partially  denies  the  petition  for  a 
stay,  or  fails  to  act  on  the  petition 
withia  the  time  specified  in  paragraph 
(b)(4)  of  this  section. 

(b)  Standards  and  procedures  for 
obtaining  a  stay.  Except  as  otherwise 
provided  by  law  or  other  pertinent 
regulation: 

(1)  A  petition  for  a  stay  of  a  decision 
pending  appeal  shall  show  sufficient 
justification  based  on  the  following 
standards: 

(i)  The  relative  harm  to  the  parties  if 
the  stay  is  granted  or  denied, 

(ii)  The  likelihood  of  the  appellant's 
success  on  the  merits, 

(iii)  The  likelihood  of  immediate  and 
irreparable  harm  if  the  stay  is  not 
granted,  and 

(iv)  Whether  the  pubUc  interest  favors 

granting  the  stay; 

(2)  The  appellant  requesting  the  stay 
bears  the  burden  of  proof  to  demonstrate 
that  a  stay  should  be  granted; 

(3)  The  appellant  shall  serve  a  copy  of 
its  notice  of  appeal  and  petition  for  a 
stay  on  each  party  named  in  the 
decision  from  which  the  appeal  is  taken, 
and  on  the  Director  or  the  Appeals 
Board  to  which  the  appeal  is  taken,  at 
the  same  time  such  documents  are 
served  on  the  appropriate  officer  of  the 
Department;  any  party,  including  the 
officer  who  made  the  decision  being 
appealed,  may  file  a  response  to  the  stay 
petition  within  10  days  after  service; 
failure  to  file  a  response  shall  not  result 
in  a  default  on  the  question  of  whether 

a  stay  should  be  granted;  service  shall 
be  made  by  delivering  copies  personally 
or  by  sending  them  by  registered  or 
certified  mail,  return  receipt  requested; 

(4)  The  Director  or  an  Appeals  Board 
shall  grant  or  deny  a  petition  for  a  stay 
pending  appeal,  either  in  whole  or  in 
part,  on  the  basis  of  the  factors  listed  in 
paregraph  {b)(l)  of  this  section,  within 
45  calendar  days  of  the  expiration  of  the 
time  for  filing  a  notice  of  appeal; 

(c)  Exhaustion  of  administrative 
remedies.  No  decision  which  at  the  time 
of  its  rendition  is  subject  to  appeal  to 
the  Director  or  an  Appeals  Board  shall 
be  considered  final  so  as  to  be  agency 
action  subject  to  judicial  review  under 
5  U.S.C.  704,  unless  a  petition  for  a  stay 
of  decisionehas  been  timely  filed  and  the 
decision  being  appealed  has  been  made 
effective  in  the  manner  provided  in 


paragraphs  (a)(3)  or  (b)(4)  of  this  section 
or  a  decision  has  been  made  effective 
pending  appeal  pursuant  to  paragraph 
(a)(1)  of  this  section  or  pursuant  toother 
pertinent  regulation. 

(d)«  •  * 

Dated;  Decemtier  18, 1992. 
John  E.  Schrote, 

Assistant  Secretary.  Policy,  hianagement  and 
Budget. 
[FR  Doc.  93-1102  Filed  1-15-93;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  90-91;  RM-75141 

Radio  Broadcasting  Services; 
Crestview  and  Westbay,  FL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


List  of  SubiecU  in  47  CFR  Port  73 

Radio  Broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 

§73.202    [AMENDED] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  removing  Channel  284C2  and  adding 
Channel  284C1  at  Crestview. 

Federal  Communications  Commission. 

DougUi  W.  Webbink, 

Chief  Policy  and  Rules  Division,  Mass  Media 

Bureau. 

(FR  Doc.  93-1097  Filed  1-15-93;  8:45  am) 

MUJNO  CODE  •n»-«1-M 


SUMMARY:  The  Commission,  on 
reconsideration  of  the  Report  and  Order 
in  this  proceeding,  substitutes  Channel 
284C1  in  lieu  of  Channel  284C2  at 
Crestview,  Florida,  and  modifies  the 
license  of  Crestview  Broadcasting 
Company,  Inc..  Station  WAAZ(FM).  to 
specify  operation  on  the  higher  class 
channel.  See  57  FR  21368,  May  20, 
1992.  Channel  284C1  can  be  allotted  to 
Crestview  in  compliance  with  the  . 
Commission's  minimum  distance 
separation  requirements,  with  a  site 
restriction  35.9  kilometers  (22.3  miles) 
south  of  the  community.  The 
coordinates  for  Channel  284Cl  at 
Crestview  are  North  Latitude  30-26-21 
and  West  Longitude  86-33-43.  With 
this  action,  the  proceeding  is 
terminated. 

EFFECTIVE  DATE:  February  25, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  A.  Walke,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  90-91,  adopted  December 
16,  1992,  and  released  January  12,  1993. 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Dockets  Branch  (room  230), 
1919  M  Street,  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors, 
Dovmtown  Copy  Center,  (202)  452- 
1422. 1990  M  Street,  NW.,  Washington, 
ex:  20036. 


47  CFR  Part  73 

[MM  Docket  No.  92-220;  RM-8075] 

Radio  Broadcasting  Services;  Moose 
Lalte.  MN 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  This  document  allots  Channel 
296C3  to  Moose  Lake,  Minnesota,  as 
that  community's  first  local  broadcast 
service  in  response  to  a  petition  filed  by 
Agate  Broadcasting  of  Minnesota.  See  57 
FR  46368,  October  8.  1992.  Canadian 
concurrence  has  been  obtained  for  this 
allotment  at  coordinates  46-27-24  and 
92^5-30.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  February  25. 1993.  The 
window  period  for  filing  applications 
for  Channel  296C3  at  Moose  Lake  will 
open  on  February  26, 1993,  and  close  on 
March  29,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  92-220, 
adopted  December  11. 1992.  and 
released  January  12,  1993.  The  fiiU  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center.  1990  M  Street.  NW..  Suite  640. 
Washington,  DC  20036.  (202)  452-1422. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting.  f. 
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PART73-(AMENDEO] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Anthorily:  47  U.S.C  154, 303. 

173.202    [AmwidMl] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Minnesota,  is 
amended  by  adding  Moose  Lake, 
Channel  296C3. 

Federal  Caaununicatioiis  Caounissioo. 

MidMel  C  Ragar, 

Chief,  Allocations  Branch.  Policy  and  Ruhs 

Division,  i4aa  Media  Bureau.  ^ 

(FR  Doc.  93-1095  Filed  1-15-93;  8:45  am] 

MUMQ  COK  f/ta-M-M 


47CFRPtft73 

[MM  Dockat  Na  92-213;  RM-M60I 

Radio  Broadcasting  Services;  Canton 
and  Louisiana,  MO 

AGENCY:  Federal  Communications 

Commission. 
ACnON:  Final  rule. 

SUMMARY;  This  document  substitutes 
Channel  271C3  for  Channel  271A  at 
Louisiana,  Missouri,  and  modifies  the 
license  for  Station  K]FM(FM]  to  specify 
operation  on  Channel  271C3  in  response 
to  a  petition  filed  by  Foxfire 
Communicbtions.  Inc.  See  57  FR  44549, 
September  28, 1992.  The  coordinates  for 
Channel  271C3  at  Louisiana  are  39-21- 
57  and  91-16-30.  To  accommodate  the 
substitution  at  Louisiana,  we  shall  also 
substitute  Channel  265C3  for  Channel 
272C3  at  Canton.  Missouri,  and  modify 
the  construction  permit  for  Station 
KBXB  to  specify  the  new  channel.  The 
coordinates  for  Channel  269C3  at 
Canton  are  40-07-33  and  91-31-42. 
With  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  February  25. 1993. 
FOR  FURTHER  MF0RUAT10N  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
/Bureau,  (202)  634-6530. 
SUPPI.EMEKTARY  S4F0RMATK)N:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  92-213, 
adopted  Oecembo'  11, 1992,  and 
released  January  12,  1S93.  The  full  text 
of  this  Commission  decision  is  available 
for  ins{)ection  and  copyiqg  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Waslungton,  DC.  The. 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  1990  M  Street,  NW.,  Suite  640, 
Washington,  DC  20036,  (202)  452-1422. 


List  of  Sid)iects  in  47  CFR  Pari  73 

Radio  broadcasting. 

PART  73— (AMENDED) 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  303. 

$73Jn2  (Amandad] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  imder  Missouri,  is  ammded 
by  removing  Channel  271A  and  adding 
Channel  271C3  at  Louisiana,  and  by 
removing  Chaimel  272C3  and  adding 
Channel  265C3  at  Canton. 

Federal  Communications  Commission. 

Michael  C  Rogar, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureaa. 

[FR  Doc.  93-1094  Filed  1-15-93;  8:45  am] 

BOXING  CODE  Sm-OI-M 


47  CFR  Part  73 

[MM  DoclMt  No.  91-104;  RM-7668,  RM- 
7763] 

Radio  Broadcasting  Services;  Sun 
Prairie,  Reedsburg  and  Mauston,  Wl, 
and  Freeport,  IL 

ACdipr:  Federal  Communications 

^  Conl^issifH). 

/  ACTION:  Final  rule. 

\ 

SUMMARY:  Hiis  document  allots  Channel 
275A  to  Reedsburg,  Wisconsin,  as  that 
community's  second  FM  broadcast 
service  in  response  to  a  counterproposal 
filed  by  Dwinis  and  JoAnn  Best.  See  56 
FR  18558,  April  23,  1991.  The 
coordinates  for  Channel  275A  are  43- 
32-00  and  90-04-00.  There  is  a  site 
restriction  5  kilometers  (3.1  miles)  west 
of  the  comn^unity.  The  petition  filed  by 
First  Choice  Communications,  Inc. 
proposing  the  substitution  of  Qiannel 
221B1  for  Channel  221A  at  Sim  Prairie, 
Wisconsin,  is  denied.  The  upgrade  at 
Sun  Prairie  required  the  substitution  of 
Channel  275A  for  Channel  221A  at 
Mauston,  Wisconsin  and  the 
substitution  of  Channel  295A  for 
Chaiuiel  221A  at  Freeport,  Wisconsin. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  February  25. 1993.  The 
window  period  for  filing  applications 
for  Channel  275A  at  Reedsburg  will 
open  on  February  26, 1993,  and  close  on 
March  29. 1993. 

,FOR  FURTHER  MFOmiATION  CONTACT: 
Kathleen  Scheuerie,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPl£MEffTARV  MFORMATIOM:  This  is  a 
summary  of  the  Commissi(»'s  Report 
and  Order,  MM  Docket  No.  91-104. 


adopted  December  11, 1992,  and 
released  January  12, 1993.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  B^nch  (room  230),  1919  M 
Street.  NW..  Washington,  DC  The 
complete  text  of  this  dedsicm  may  also 
be  purchased  fi-om  the  Commission's 
copy  contractors,  Downtown  Copy 
Center.  1990  M  Street,  NW.,  Suite  640. 
Washington.  DC  20036,  (202)  452-1422. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 

PART  73— {AMENDED]        I 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Antbariljr:  47  U.SXL  154. 303. 

S73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Wisconsin,  is 
amende i  by  adding  Channel  275A  at 
Reedsburg. 

Federal  Oxmnunicatioas  Cominission. 
Michael  C.  Roger, 

Chief,  Allocations  Branch,  Policy  and  Euhs 

Division,  Mass  Media  Bureau. 

(FR  Doc.  93-1098  Filed  1-15-93;  8:45  am] 

BtUMO  COOC  «712-01-li 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Adroinistration 

50  CFR  Part  650 

[Dockrt  Ho.  51222-6240] 

Atlantic  Sea  Scallop  Flsheiy 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTKM:  Temporary  adjustment  of  the 
meat-count/shell-beight  standards. 

SUMMARY:  NMF^  issues  this  notification 
to  implement  X^emporary  adjustment  of 
the  meat-count  and  shell-height 
standards  for  the  Atlantic  sea  scallop 
fishery.  This  action  increases  the 
average  meat-count  standard  to  33  meats 
per  pound  (MPP)  (meats  per  0.45  kg) 
and  the  shell-height  standard  to  3^  Vie 
inches  (94  mm). 

DATES:  Effective  February  1, 1993 

throiigh  September  30, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  H.  Jones,  Resource  Policy  Analyst. 

Fishery  Management  Operations,  NMFS 

Northeast  Regional  Office,  508/281- 

9273. 

SUI>PLEMENTARY  ff4F0MIAT10N: 
Regulations  at  50  CFR  Part  650 


^ 
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implementing  the  Fishery  Management 
Plan  for  Atlantic  Sea  Scallops  (FMP) 
authorize  the  Director,  Northeast 
Region.  NMFS  (Regional  Director),  to 
adjust  temporarily  the  meat-count/shell- 
height  standards  (standards)  upon 
finding  that  specific  criteria  are  met. 
These  criteria,  which  appear  at 
§  650.22(c),  include  the  finding  that:  (1) 
The  objective  of  the  FMP  would  be 
achieved  more  readily,  or  would  be 
better  served  through  an  adjustment  of 
the  standards;  (2)  the  recommended 
alteration  iii  the  standards  would  not 
reduce  expected  catch  over  the 
following  year  by  more  than  5  percent 
from  that  which  would  have  been 
expected  under  the  prevailing  standard; 
(3)  the  recommended  standards  for  meat 
count  and  shell  height  are  consistent 
with  each  other;  and  (4)  50  percent  of 
the  harvestable  biomass  is  at  scallop 
sizes  smaller  than  those  consistent  with 
the  prevailing  standards,  and  a 
temporary  relaxation  of  the  stanoards 
would  not  jeopardize  future  recruitment 
to  the  fishery.  Adjustments  of  the 
standards  may  remain  in  effect  for  up  to 
twelve  months. 

After  consideration  of  the  criteria,  the 
Regional  Director  made  a 
recommendation  to  adjust  the 
standards.  In  accordance  with  the 
regulations,  comments  on  this 
recommendation  were  solicited  from  the 
New  England  Fishery  Management 
Council  (Council),  which  voted  to 
support  the  Regional  Director's 
recommendation,  and  a  public  hearing 
was  held  on  December  2, 1992. 
Attendance  at  the  public  hearings  was 
low,  and  only  four  members  of  the 
industry  commented.  The  comments 
were  not  for  or  against  the 
recommendation,  but  were  generally 
directed  at  adjusting  the  standards 
higher  than  the  present  regulations 
would  allow. 

Two  written  comments  from  the 
industry  were  also  received  on  the 
recommendation.  One  was  in  support  of 
tt  e  recommended  adjustment  and  the 


other  requested  adjusting  the  standards 
higher  than  the  present  regulations 
would  allow. 

After  consideration  of  the  fall  record, 
including:  (1)  Comments  from  the 
public,  (2)  comments  from  the  Council, 
(3)  new  resource  and  assessment 
information,  and  (4)  available 
information  on  the  fishery  and  the 
industry,  the  Regional  Director  has 
decided  to  adjust  the  meat-count 
standards  to  33  MPP  (0.45  kg)  with  a 
corresponding  shell  height  standard  of  3 
and  » ViB  inches  (94  mm)  for  the  period 
February  1, 1993  through  September  30. 
1993. 

This  adjustment  to  the  standards 
coincides  wiih  the  end  of  the  10  percent 
spawning  season  adjustment  approved 
under  Amendment  2  to  the  FMP  (53  FR 
23634;  June  23, 1988).  This  action  was 
also  taken  in  1990. 1991  and  1992  at  the 
end  of  the  spawning  season  adjustment 
period.  Survey  information  shows  that 
although  abundance  and  recruitment 
values  for  the  sea  scallop  resource  are 
among  record  highs,  the  resource  is 
dominated  by  small  scallops.  This 
makes  attaining  an  average  MPP 
standard  difficult  because  of  the  scarcity 
of  large  scallops  available  for  mixing. 
Vessel  costs  increase  because  additional 
time  and  fuel  must  be  spent  in  search 
of  large  scallops,  discard  mortality 
increase*  on  small  scallops,  and 
landings  decrease  despite  high  resource 
abundance.  These  factors  conflict  with 
the  objectives  of  the  FMP  and,  therefore, 
criterion  1  outlined  above. 

This  action  meets  criterion  2  because 
it  is  not  expected  to  reduce  catch  over 
the  following  year  by  more  than  5  \ 
percent. 

Criterion  3  states  that  the  meat  count 
and  shell  height  standards  will  remain 
consistent  with  each  other.  Based  on 
recent  analysis  of  historical  survey  data 
the  33  MPP  (0.45  kg)  is  consistent  with 
a  corresponding  shell  height  standard  of 
3  and  "As  inches  (94  mm),  not  3  and 
ViB  inches  (87  mm).  Due  to  this  new 
scientific  evidence  the  Regional  Director 


has  decided  to  bring  the  shell  height 
standard  in  line  with  survey  data, 
thereby  conforming  with  criterion  3. 

Criterion  4  states  that  50  percent  of 
the  harvestable  biomass  must  be  at  sizes 
smaller  than  the  prevailing  standard  (30 
MPP).  Recent  survey  results  show  that 
53  percent  of  the  harvestable  biomass 
consists  of  scallops  smaller  thaii  30 
MPP.  Thus  this  portion  of  criterion  4  is 
met.  Criterion  4  also  states  that  a 
temporarj'  relaxation  of  the  standards 
must  not  jeopardize  future  recruitment 
to  the  fishery.  Sea  scallops  have  their 
first  significant  spawning  at  age  four. 
Age  four  sea  scallops  range  from 
approximately  30  count  to  50  count. 
The  Regional  Director  recognizes  that 
caution  must  be  exercised  when 
recommending  a  temporary  adjustment 
to  the  meat  count  standard  witliin  this 
range.  It  is  unlikely,  however,  that  an 
adjustment  of  this  magnitude,  for  an 
eight  month  period,  will  jeopardize 
future  recruitment  to  the  fishery. 

This  temporary  adjustment  will  be 
effective  February  1. 1992  through 
September  30, 1993.  During  this  period, 
the  meat  count  standard  will  be  33  MPP 
and  the  shell  height  standard  will  be  3 
and  "Ab  inches  (94  mm).  October  1, 
1993.  marks  the  beginning  of  the 
seasonal  adjustment  to  the  meat  count 
standard  approved  under  Amendment  2 
to  the  FMP  l§  650.20(c)(1)).  The  meat 
count  standard  will  remain  at  33  MPP 
and  the  shell  height  standard  will  revert 
to  3  and  »/i  inches  (89  mm)  at  that  time. 

List  of  Subjects  in  50  CFR  Part  650 

Fisheries.  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  ef  seq. 
Dated:  January  11. 1993. 
Richard  H.  Schaefer. 

Director  of  Office  of  Fisheries.  Conservation 

and  Management.  National  Marine  Fisheries 

Service. 

IFR  Doc.  93-1132  Filed  1-15-93;  8:45  am) 
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TWs  96C«on  ol  «>•  FEDERAL  REGISTER 
contains  no(iC08  to  tw  puMic  of  the  proposed 
Issuance  of  nies  and  f*gut8tions.  The 
pupose  of  these  nolioae  is  to  give  inlsrested 
persons  an  opportunity  to  paiUdpate  In  the 
rule  malting  prior  to  the  adoption  o(  the  final 
rj<es. 


NUCLEAR  REGULATORY 
COMMiSStCN 

10  CFR  Part  100 

Reactor  Site  Crfteria;  Notice  of  Meeting 

AGEMCY:  Ishiclear  Regulatory 

Commission. 

ACTKM:  Notice  of  meeting. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  staff  will  meet  with  the 
staff  of  the  Nuclear  Management  and 
Resources  Coxindl  {NUMARC)  and 
otJier  industry  representatives  to  discuss 
industry  positions  associated  with, 
proposed  Appendix  B,  "Criteria  f^  the 
Seismic  and  Geologic  Siting  of  Nuclear 
Power  Plants  On  or  After  (Effective  Date 
of  the  Final  Rule],"  to  10  CFR  part  100 
and  associated  guidance  documents. 
The  proposed  regulation  is  a  revision  of 
Appendix  A,  "Seismic  and  Geologic 
Siting  Criteria  for  Nuclear  Power 
Plants."  to  10  CFR  part  100. 
DATES:  February  4. 1993  8:30  a.m. 
ACORESSES:  5650  Nicholson  Lane. 
Conference  Rooms  A  and  B,  Rockville, 
Maryland. 

FOR  FURTHER  MFOnMATION  CONTACT: 
Dr.  Andrew  ).  Murphy,  Chief,  Structxural 
and  Seismic  Engineering  Branch,  Office 
of  Niiciaar  Regulatory  Research,  Niidear 
Regulatory  Commission,  Washington, 
DC  20555.  Telephone  (301)  492-3860. 
8UPPt.EMENTARY  MFORMATION:  Appendix 
A  to  10  CFR  part  100  describes  the 
seismic  and  geologic  siting  and 
earthquake  engineering  criteria  for 
Nuclear  power  plants.  Because  of  the 
advances  in  the  state-of-the-art  since  the 
publication  of  the  regulation  (effective 
December  13. 1973),  a  need  for  the 
revision  has  been  established.  The 
proposed  regulation,  appendix  B  to  10 
CFR  part  100,  was  issued  for  public 
comment  on  October  20, 1992  (57  FR 
47802)  along  with  other  proposed 
changes  to  10  CFR  parts  50.  52  and  100 
that  pertain  to  reactor  site  criteria  and 
earthquake  engineering  criteria.  Draft 
regulatory  guides  have  been  developed 
to  make  available  to  the  public  such 


information  as  methods  acceptable  to 
the  NRC  staff  for  implementing  spedBc 
parts  of  the  regulations.  The  availability 
of  the  draft  regulatory  guides  and  a 
related  standard  review  plan  section 
was  published  on  November  25, 1992 
(57  FR  55601). 

The  purpose  of  this  meeting  is  to  meet 
with  NUMARC  and  other  industry 
representatives  to  discuss  industry 
recommended  altonatives  to  the 
positions  contained  in  Draft  Regulatory 
Guide  DG-1015,  "Identification  and 
Characterization  of  Seismic  Sources, 
Deterministic  Source  Earthquakes,  and 
Ground  Motion."  No  specific  agenda  is 
being  proposed. 

Dated  at  RockviQ«,  Maryland,  this  11  day 
of  January.  1993.  tor  the  Nudear  Regulatory 
Commission. 
Lawreocs  C  Slws, 

Director^  Division  of  Engineering,  Office  of 
Nudear  Reguiatory  Research. 

(FR  Doc  93-1158  Filed  l-lS-^3;  8.45  ami 
BiLLJNO  CODE  Tna-ei-n 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adnninistnttion 

14  CFR  Part  71 

[Airspace  Docket  No.  S2-ACE-041 

Proposed  Revocation  of  Control  Zone; 
Davenport,  lA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NTRM). 

SliMMARY:  This  notice  proposes  to 
revoke  the  control  »3ne  for  the 
Davenport  Municipal  Airport. 
Davenport,  Iowa.  This  action  is 
necessary  because  the  weather 
observation  reporting  requirements 
justifying  the  designation  of  the  control 
zone  at  this  airport  are  not  being  met. 
DATES:  Comments  must  be  received  on 
or  before  March  1. 1993. 
AOORESSES:  Send  comments  on  the 
proposal  in  duplicate  to:  Federal 
Aviation  Administration,  Manager, 
System  Management  Branch,  Air  Traffic 
Division,  ACE-530, 601  East  12tb  Street, 
Kansas  City,  Missouri  64106,  Telephone 
(816) 426-3408. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel.  Central  Region,  Federal 


Aviation  Administration,  room  1558.     | 
601  E  12th  Street.  Kansas  Qty, 
Missouri.  An  informal  docket  may  be 
examined  at  the  Office  of  the  Manager, 
System  Management  Branch.  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph.  Airspace  Technician. 
System  Management  Branch,  Air  TrafiSc 
Division.  ACE-530,  FAA.  Central 
Region,  601  Ea^  12th  Street.  Kansas 
aty,  Missouri  64106.  Telephone  (816) 
426-3408. 

8UPm.BynENTARY  RiFORMATIDN: 

Coounents  Invited 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submittinc  such  written  data,  views 
or  argumentsBS  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited^ on  the  overall 
regulatory,  aeronautical,  economic, 
environmental  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspece  docket  number,  and  be 
submitted  in  duplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspece  Dociet  No.  92- 
ACE-04."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
received  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contract  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket.  I 

AvailabiUtyofNFRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration, 
System  Management  Branch,  601  East 
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12th  Street,  Kansas  Qty,  Nfissoori 
64106,  or  calling  (816)  42G-340fl. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Psrsons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Qrcolar  No. 
11-2A,  which  describes  the  application 
procedure. 

ThePr^Mwal  | 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
revoke  the  control  zone  at  Davenport, 
Iowa.  One  of  the  requirements  for  the 
designation  of  a  control  zone  is  weather 
observation  Cind  reporting.  As  of 
September  1, 1992.  weather 
observations  are  no  longer  being  taken 
at  the  Davenport  Municipal  Airport 
Consequently,  the  FAA  is  proposing  to 
revdte  the  Davenport,  Iowa,  control 
zone.  After  the  installatioo  of  a  fully 
operaticxial  automated  weather 
observing  system,  steps  will  be  taken  to 
redesignate  a  control  zone.  Control 
zones  are  published  in  §  71.171  of  FAA 
Order  7400.7A.  dated  November  2. 
1992,  and  effective  November  27. 1992. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  control  zone  Utted  in  this 
document  would  be  removed 
subsequently  firom  the  Order. 

The T AA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  curreixL  It, 
therefore,  (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traflic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgate^,  will  not  have  a  significant 
economic  impact  on  a  substaiitiat 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibibty  Act 

List  of  Subject  in  14  CFR  Part  71 

Aviation  Safety,  Control  zcmes. 
Incorporation  by  reference. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows:  j 

PART  71— [AMENDED] 

1.  The  authority  dtatitm  for  14  CFR 
part  71  continues  to  read  as  follows: 


Aulfcarily.  49  U.S.C  app.  1348(a).  1354(a). 
1510;  B.a  l(nS4,  U  FR  9565,  3  CFR,  19SS- 
1963  Coaq>.  p.  3«g;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1  {Amended! 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7A, 
Compilation  of  Regulations,  dated 
November  2, 1992.  and  effective 
November  27, 1992,  is  amended  as 
follows: 

Section  71.171  Dtaigftation  of  Control  Zones 

•  •         •        *   I      • 

ACE  lA    CZ  Davenport.  Iowa  [Removed] 

•  *        •        •        • 

Issued  in  Kanns  Qty,  Missouri,  on 
December  29, 1992. 
Richard  L.  Day. 

Acting  Manager,  Air  Traffic  Division,  Central 
Begion. 

[FR  Doc  93-1160  Rled  1-15-93;  8:45  am) 

BIUJNO  CODE  4tt0-19-«l 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Territorial  and  Intemetional 
Affairs 

15  CFR  Part  303 
[Dodal  No.  •21225-2325] 

Proposed  UmH  on  Duty-Frse  Insular 
Watc»ws  In  Calendnr  Yeer  1993 

AGENCY:  Import  Administratitni. 
International  Trade  Administration. 
Department  of  Commerce;  Office  of 
Territorial  and  International  Affairs, 
Department  of  the  Interior. 
ACTION:  Proposed  rule  and  request  for 
comments. 

StMMMARY:  This  action  invites  public 
comment  on  proposals  to  amend  15  CFR 
part  303.  which  governs  duty-exemption 
allocations  and  dut>'-refund 
entitlements  for  watch  producers  in  the 
United  States'  insular  possessions  (the 
Virgin  Islands,  Guam  and  American 
Samoa)  and  the  Northern  Mariana 
Islands.  The  proposed  amendments 
would  establish  the  total  quantity  and 
respective  territorial  shares  of  insular 
watches  and  watch  movements  which 
would  be  allowed  to  enter  the  United 
States  firee  of  duty  dxuing  calendar  year 
1993  and  eliminate  two  unnecessary 
provisions. 

DATES:  Comments  must  be  received  on 
or  before  February  18, 1993. 
ADDRESSES:  Address  written  comments 
to  Frank  Creel,  Director,  Statutory 


Import  Programs  Staff,  room  4211,  U.S. 
Department  of  Commerce,  Pennsyhrsnte 
Avenue  and  14th  Street,  NW., 
Washington,  DC  20230. 

FOR  RJRTHER  MFORMAT10N  CONTACT: 
Faye  Robinson,  (202)  482-1660,  same 
address  as  above. 
SUPPlfMENTARY  mFOMUVOH:  The 

insular  possessions  watch  industry 
provision  in  section  110  of  Public  Law 
No.  97-446  (96  Stat  2331  (1983)  (19 
U.S.C  1202,  note)  requires  the  Secretary 
of  Commerce  and  the  Secretary  of  the 
Interior,  acting  jointly,  to  establish  a 
Umit  on  the  quantity  of  watchea  and 
watch  movements  which  may  be 
entered  free  of  duty  during  each 
calendar  year.  The  law  also  requires  the 
Secretaries  to  establish  the  shares  of  this 
limited  quantity  which  may  be  entered 
from  the  Virgin  Islands,  Guam, 
American  Samoa  and  the  Northern 
Mariana  Islands.  Regulations  on  the 
establishment  of  these  quantities  and 
shares  are  contained  in  §§  303.3  and 
303.4  of  Title  15.  Code  of  Federal 
Regulations  (15  CFR  303.3  and  303.4). 
Section  303.6(h)  gives  the  Secretaries 
authority  to  propose  changes  in 
§303.14, 

The  Departmwits  propose  to  establish 
for  calendar  year  1993  a  total  quantity 
and  respective  territorial  shares  as 
shown  in  the  following  table: 


Virglii  blands 

Guam 

American  Samoa 

Northern  Mariana  Islands  ... 

4J06QJDOQ 
500.000 
500,UU0 
SOOJOOO 

Total 

5.580,000 

Compared  with  the  total  quantity 
estabhshed  for  1991  and  1992  (56  FR 
9621;  Mardi  7, 1991).  this  amount 
would  be  a  decrease  of  620,000  units, 
the  maximum  reduction  permitted  by 
statute.  The  proposed  Virgin  Islands 
territorial  share  would  be  reduced  by 
120,000  units.  The  proposed  Guam 
territorial  share  would  be  reduced  by 
500,000  units.  The  proposed  shares  fqr 
American  Samoa  and  the  Northern 
Mariana  Islands  %vould  not  change. 

Our  reasons  for  proposing  these 
amovmts  are  as  follows: 

1.  There  are  no  producers  in  Guam, 
American  Samoa  and  the  Northern 
Mariana  Islands.  This  proposal  would 
leave  these  territories'  shaires  at  the 
minimum  required  by  the  statute. 

2.  The  amoimt  we  propose  for  the 
Virgin  Islands  is  more  than  sufficient  for 
the  anticipated  needs  of  the  existing 
producers.  Of  this  smount,  we  expect 
almost  a  million  imits  will  remain  after 
the  annual  allocation  is  made. 
Unallocated  portions  of  the  Virgin 
Islands  share  vrill  be  available  for 
possible  allocation  to  new  firms. 
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We  also  propose  eliminating 
§  303.10(c)  and  §  303.14(b)(4).  which 
require  as  a  condition  for  duty-free 
treatment  a  minimum  average  wage 
input  per  watch  and  watch  movement. 
Present  minimum  wage  requirements 
and  applicable  minimal  assembly 
requirements  make  it  unnecessary  to 
maintain  this  provision. 

Finally,  we  propose  to  eliminate  the 
last  sentence  of  §  303.14(b)(2).  which 
requires  complete  assembly  in  the 
territory  of  the  setting  mechanism  and 
train  assemblies  for  a  watch  to  qualify 
for  duty-free  treatment.  We  are 
concerned  that  the  provision  may 
discourage  assembly  operations  which 
do.  in  fact,  involve  substantial  labor 
input  (e.g..  chronographs). 

Classification:  Executive  Order  12291. 
In  accordance  with  Executive  Order 
12291  (46  PR  11193,  February  19.  1981). 
the  Departments  of  Commerce  and  the 
Interior  have  determined  that  this  rule 
does  not  constitute  a  "major  rule"  as 
defined  by  section  1(b)  of  the  Order.  It 
is  not  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy  of 
SI  00  million  or  more; 

(2)  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries,  Federal, 
State,  or  local  government  agencies,  or 
geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition.  emplojTnent,  investment, 
productivity,  innovation,  or  on  the  ability  of 
United  States-based  enterprises  to  compete 
with  foreign-based  enterprises  in  domestic  or 
export  markets. 

Therefore,  preparation  of  a  Regulatory 
Impact  Analysis  is  not  required. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review,  as  required  by  Executive  Order 
12291. 

This  proposed  rule  does  not  contain 
policies, with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  Executive 
Order  12612. 

Regulatory  Flexibility  Act.  In 
accordance  with  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq..  the 
General  Counsel  of  the  Department  of 
Commerce  has  certified  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Fewer  than  ten  entities  are 
directly  affected  by  this  action.  The 
commercial  benefits  of  the  program 
governed  by  these  regulations,  for 
entities  both  directly  and  indirectly 
affected,  are  less  than  $100  million  per 
year. 

Paperwork  Reduction  Act.  This 
rulemaking  involves  information 
collection  activities  subject  to  the 
Paperwork  Reduction  Act  of  1980.  44 


U.S.C.  3501  et  seq.  which  are  currently 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers 
0625-0040  and  0625-0134.  The 
proposed  amendments  will  not  increase 
the  information  burden  on  the  public. 

List  of  Subjects  inl5  CFR  Part  303 

Administrative  practice  and 
procedure,  American  Samoa,  Customs 
duties  and  inspection,  Guam,  Imports, 
Marketing  quotas.  Northern  Mariana 
Islands,  Reporting  and  recordkeeping 
requirements.  Virgin  Islands,  Watches 
and  jewelry. 

For  reasons  set  forth  above,  we 
propose  to  amend  part  303  as  follows: 

PART  303— [AMENDED] 

1.  The  authority  citation  for  part  303 
continues  to  read  as  follows: 

Authority:  Pub.  L.  97-446,  96  Stat.  2329, 
2331  (19  U.S.C.  1202.  note);  Pub.  L.  94-241. 
90  Stat.  263  (48  U.S.C.  1681.  note) 

§303.10    [Amended] 

2.  Section  303.10(c)  is  removed  and 
§  303.10(d)  is  redesignated  §  303.10(c). 

§303.14    (Amended] 

3.  Section  303.14(b)(2)  is  amended  by 
removing  the  last  sentence. 

4.  Section  303.14(b)(4)  is  removed. 

5.  Section  303.14(d)(1)  is  amended  by 
adding  "Guam."  before  "American 
Samoa". 

6.  Section  303.14(d)(2)  is  removed. 

7.  Section  303.14(d)(3)  is  redesignated 
§  303.14(d)(2)  and  is  amended  by 
removing  "200.000  units"  and  adding 
"the  unused  portion"  in  its  place. 

8.  Section  303.14(e)  is  amended  by 
removing  "4.200.000"  and  adding 
"4,080,000"  in  its  place  and  by 
removing  "1.000.000"  and  adding 
"500.000"  in  its  place. 

Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
Administration. 

Stella  G.  Guerra. 

Assistant  Secretary  for  Territorial  and 
International  Affairs. 

|FR  Doc.  93-1216  Filed  1-15-93;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  33 

Deletion  of  Options  Regulation 
Requiring  Ttiat  Futures  Commission 
Merchants  Give  Notification  of 
Disciplinary  Actions  to  Their 
Designated  Self-Regulatory 
Organizations— Regulation  33.4(bK6) 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Chicago  Board  of  Trade 
("CBT"  or  "Exchange"),  by  letter  dated 
September  11. 1992.  submitted  to  the 
Commission  a  petition  for  rulemaking  to 
delete  Regulation  33.4(b)(6).  Under 
Regulation  33.4(b)(6).  a  board  of  trade 
must  adopt  rules  thai  require  each 
member  fixtures  commission  merchant 
("FCM")  that  engages  in  the  offer  or  sale 
of  part  33  option  contracts  to  give  notice 
to  the  FCM's  designated  self-regulatory 
organization  ("DSRO")  of  any 
disciplinary  action  taken  against  the 
FCM  or  any  of  its  associated  persons  by 
the  Commission  or  by  another  self- 
regulatory  organization  ("SRO").  The 
Commission  believes  that  the  CBT's 
petition  appears  to  have  merit.  The  CBT 
states  in  its  petition,  and  the 
Commission  concurs,  that  the  newly 
created  repository  for  disciplinary 
actions,  called  the  National  Futures 
Association  Clearinghouse,  satisfies  the 
objective  of  Regulation  33.4(b)(6).  All 
SROs  should  have  access  to  the 
pertinent  disciplinary  information 
through  this  Clearinghouse.  Therefore, 
the  Commission  is  proposing  to  delet^ 
Regulation  33.4(b)(6). 
DATES:  Comments  must  be  received  on 
or  before  February  18. 1993. 
ADDRESSES:  Comments  should  be  sent  to 
Jean  A.  Webb.  Secretary  of  the 
Commission,  Commodity  Futures 
Trading  Commission,  2033  K  Street 
NW..  Washington.  DC  20581.  Telephone 
(202)  254-6314. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  A.  Browning.  Attorney. 
Division  of  Trading  and  Markets. 
Commodity  Futures  Trading 
Commission.  2033  K  Street.  NW.. 
Washington.  DC  20581.  Telephone  (202) 
254-8955. 

SUPPLEMENTARY  INFORMATION: 

I.  Options  Pilot  Program 

Regulation  33.4(b)(6)  is  part  of  a  group 
of  regulations  which  pertain  to  the 
Commission's  options  pilot  program.  On 
November  3. 1981.  the  Commission 
instituted  a  three-year  pilot  program  for 
the  trading  on  domestic  exchanges  of 
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optioos  on  nQo-«gricuhural  &tuies 
coDtrscts.  46  FR  S4S00.  Tbe 
establishment  of  tbe  pilot  prognun  was 
tbe  culmination  of  a  long  hisUxy  of 
Commisuon  eCEoits  to  provide  fat  the 
trading  of  commodity  options  in  a 
regulated  environment  In  particular, 
tbe  Commission  soogbt  to  gatber 
information  tbrough  tbe  pilot  program 
wbich  would  enable  it  to  determine 
whether,  and  in  what  manner,  exchange 
options  trading  should  be  permitted  to 
continue  after  tbe  pilot  program  period 
had  ended.  Subsequently,  the 
Commission  adopted  a  pilot  program 
that  expanded  the  trading  of  options  to 
non-agricultural  physical  commodities. 
47  FR  56996  (December  22, 1982).  On 
January  23, 1984,  the  Commission 
adopted  a  separate  three-year  pilot 
program  that  expanded  tbe  trading  of 
options  on  futures  contracts  to  domestic 
agricultural  commodities.  49  FR  2752. 
Overall,  the  Commission  fovmd  that 
each  pilot  program  bad  been  a  success. 
By  Feoruarv  9. 1987,  the  Commission 
bad  made  the  programs  pennanent.* 

Part  33  of  the  Commission's 
regulations  govern  domestic  exchange- 
traded  commodity  options 
transactions.'  Regulation  33.4,  in 
conjunction  with  tbe  requirements  of 
tbe  Act,  sets  forth  the  requirements 
which  a  board  of  trade  must  meet  in 
order  to  be  designated  as  a  contract 
market.  Under  Regulation  33.4(bK6),  a 
board  of  trade  must  adopt  rules  that 
require  each  member  PCM  which 
engages  in  the  oflisr  or  sale  of  part  33 
options  contracts  to  give  notice  to  the 
FGM's  DSRO  of  any  disdphnary  action 
taken  against  the  FCM  or  any  of  its 
associated  persons  by  the  Commission 
or  by  another  SRO.' 

By  letter  dated  September  11, 1992, 
tbe  CBT  petitioned  the  Commission  for 
deletion  of  Commission  Regulati^ 


<  O^MSiu  tradtng  on  iion-«gricaltaraI  futures  was 
madspNTaaBCBtaOacthnAugost  1,  tasa.  51  PK 
17464  (May  13.  ISSS):  SI  FR  27529  (Augntf  1, 
19S6).  Options  trading  on  agricultural  futures  and 
options  on  non-agricultural  physicals  were  made 
permanent  effective  Pebmary  9, 1987.  S2  ¥R  777 
Oanuvy  9. 1967). 

'  Part  33,  induding  Rasulatioa  33.4,  wu  adopCod 
concunently  witk  ttM  iaidal  impieoMntatian  at  lb* 
rust  pilot  program  in  1981. 

''  Sioce  its  original  adoption  in  IMl.  Ragulatloa 
33  4(b)(01  was  amended  one  time  t>y  the 
Commission  on  May  13,  19a«.  51  PR  174M. 
Specifically,  tke  lan^iage  of  RaguUtion  33.4(bK6) 
was  aoimded  to  relieve  FCMs  which  are  roeiobers 
of  more  than  one  SRO  from  the  burden  of  having 
to  file  notices  of  discrplinary  actions  with  every 
SRO  of  which  the  FCM  happens  lo  be  a  member. 
Befora  this  aDundment  to  Regnlaiion  33.4(bX6i 
FCMs  were  required  to  file  such  notices  with  every 
SRO  to  which  they  were  a  member,  regardless  of 
whether  the  underlying  conduct  even  involved  a 
particular  SRO  or  not.  As  stated  above,  Regulatmi 
33.4{hM6)  DOW  requires  that  such  materials  be  filed 
only  with  an  FCM's  designated  DSRO. 


33.4Cb)(6).  In  support  of  its  petition,  the 
CBT  explained  that,  along  with  other 
future  exchanges,  it  has  joined  tbe 
National  Futures  Association  ("NFA'T 
in  implementing  a  centrabzed 
repository  for  information  on  exchange 
discipbnary  acticms  (the  "NFA 
Clearinghouse").  The  CBT  believes  that, 
because  the  NFA  Clearinghouse 
includes  data  on  Commission,  NFA  and 
exchange  disciphnary  actions,  the 
reporting  requirements  Imposed  on 
FCMs  by  Regulation  33.4(bK6)  are  now 
imnecessary  and  should  be  abolished.* 
Tbe  Commission  believes  that  tbe  CBT*8 
suggestion  to  delete  Regulation 
33.4(b)(6)  may  have  merit  and. 
therefore,  is  proposing  to  delete  this 
subsection  of  R^[ulation  33.4. 

n.  NFA  deanaghense  Backgnnud 

In  July  1989,  tbe  Commission's 
Division  of  Trading  and  Markets 
("Division'*)  recommended  that  the 
NFA  establish  and  maintain  a  central 
repository  of  Commission,  NFA  and 
futures  exchange  disciplinary  actions. 
The  NFA  Board  of  Directors 
subsequently  directed  NFA  to  develop  a 
clearinghouse  of  disciplinary 
infonnaticm  which  would  provide  tbe 
public.  Commission  staff  and  other 
regulators  with  one  source  from  which 
descriptive  data  concerning 
Commission,  NFA  and  futures 
exchanges'  disciplinary  actions  could  be 
retrieved.  These  data  assist  regulators, 
self-regulators,  sponsors  and  others  in 
researdiing  tbe  bacdLgrounds  of 
individuals  and  firms.* 

Tbe  NFA  Clearinghouse  went  into 
effect  in  late  January  1991.  At  that  time, 
several  exchanges  began  to  file  their 
discipbnary  acti()ns  data  electronically 
into  the  NFA  Clearinghouse  database 
through  what  tbe  NFA  refers  to  as  the 
exchange  disciplinary  action  portion  of 


*  It  should  be  noted  that  the  Commission,  oa 
September  4, 1993,  proposed  the  deletion  of  two 
Regulation  33.4  pnrvisioBs:  Regulation  33.4(1^Ui) 
and  Ragolabon  33  4(b)(8).  57  FR  40«16.  On 
December  14, 19S2  (57  FR  5S976).  tbu  deletion  of 
these  rules  became  final.  Under  these  regulations, 
boards  of  trade  designated  as  contract  markets  for 
options  were  required  to  adopt  rules  requiring 
member  FCMs  that  engaged  in  the  offer  or  sale  of 
commodity  options  regulated  under  Part  33  to  send 
copies  of  customer  complaints,  the  record  of  the 
final  disposition  thereof,  and  copies  of  all 
promotional  material  to  the  member's  DSRO. 

*  As  a  practical  maner,  if  an  exchange  wishes  to 
use  the  NFA  Clearinghouse  to  review  disciplmary 
actions  taken  against  an  FOTs  associated  persons, 
the  exchange  must  first  identify  the  FCM's 
associated  persons  thioogb  the  NFA's  Membership 
Registration  Rjscetvables  S;stem.  which  lists  aU 
registered  persons  and  firms.  The  exchange  must 
tbei]  enter  each  listed  associated  person  as  named 
in  the  NFA  Clearingfaoose  data  base  to  determine 
whether  the  aworiated  person  was  disciptiBad  er 
not. 


the  ClearingboQso.*  The  NFA 
Clearinghouse  permits  the  Cornmiiaoa 
and  the  exchanges  to  enter  and  review 
disciplinary  action  data,  including 
dndplinary  action  taken  against  an 
~"~    or  any  of  its  associated  persons  by 
th^  Commission  or  by  another  SRO,  via 

}uterlerminals  at  their  respective 
lo(^§^s.' 

m.  emission 

In  light  of  the  above,  the  Commission 
is  proposing  that  Regulation  33.4(b)(6) 
be  deleted.  Tbe  Commission  believes 
that  the  NFA  Clearinghouse  appears  to 
satisfy  the  objective  of  Regulation 
33.4(b)(6]  by  providing  a  repository  for 
exchange  discipbnary  actions.  Before 
approval  of  any  final  deletion  of  this 
regulation,  however,  the  Commission 
intends  to  examine  exchange  and  NFA 
refinements  to  tbe  operation  of  the  NFA 
Clearinghouse  to  ensure  that  it  will 
serve  the  purpose  of  Regulation 
33.4(b)(6). 

rV.  Request  for  Conunoits 

The  Commission  invites  comment  oo 
this  proposed  action  and  in  particular 
regarding  tbe  following: 

1.  Whether  tbe  proposed  deletion  of 
Regulation  33.4(b)(6)  would  necessitate 
additional  changes  to  tbe  Commission's 
regulations? 

2.  Tbe  nature  and  extent  to  which 
customer  protection  issues  would  arise 
under  the  proposed  deletion  of 
Regulation  33.4(b)(6). 

3.  The  nature  and  extent  of  potential 
benefits  resulting  from  tbe  deistion  of 
Regulation  33.4(b)i6)  to  clearinghouses, 
FCMs,  SROs  and  customers. 

4.  Whether  tbe  NFA  Clearinghaaaa 
would  serve  as  an  effective  substitute 
repository  that  U  capable  of  receiving 
and  maintaining  all  of  the  disciplinary 


*  The  foiot  Compliance  Conmillee  CJCXri 
assisted  the  NFA  in  estaUiahing  and  teptaaantinf 
the  exchange  disciplinary  action  portion  of  the 
aearinghoose.  The  |C£  was  formed  in  May  I9a9 
and  consists  of  senior  compliance  officials  from 
each  exchange  and  the  NFA.  Division  staff  is 
preaanl  at  each  meeting  as  obeervet*.  The  FCC  was 
estabiiabed  to  aid  the  development  of  improved 
compliance  systems  through  ^oint  exchange  eSoitS 
and  information  sharing  among  the  seM-reguIdort. 
In  addition,  the  JCC  haa  aadwlitait  efforts  IB 
enhance  exchange  coaplianca  with  CbmBiaiioa 
regulatioos  l>y  dewak>pin(  uniform  standards  and 
definitions  where  appropriate. 

'Currently,  the  exchanges  remain  obIigale4  to 
submit  hardcopy  summaries  of  disciplinary  Actions 
to  the  Commission  pursuant  to  Regulation  9.11. 
However,  the  ConmisaioB  and  ^fFA  are  taking  slaps 
to  facilitnte  the  entry  of  data  into  the  NFA 
Claaringhouse  in  beu  of  filing  bardcp^  summariec. 
Until  the  Commission  changes  Regulation  9  11  to 
require  data  entry  into  the  NFA  Cleariogbouae, 
entries  into  the  NFA  Clearinghouse  should  be  made 
by  exchanges  within  the  time  frame  provided  for  in 
Regulaiioo  9.11  for  filiag  samnaries.  30  day*  from 
the  date  of  disctpliawy  acUiMi. 
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infonnation  Regulation  33.4(b)(6) 
requires  FCMs  to  file? 

Any  person  interested  in  submitting 
wTitten  data,  views  or  arguments  on  the 
proposed  rule  amendment  should  send 
such  comments  to  Jean  A.  Webb. 
Secretary  of  the  Commission, 
Commodity  Futures  Trading 
Commission.  2033  K  Street.  NW.. 
Washington,  DC  20581  by  the  specified 
date. 

V.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA")  5  U.S.C.  601  ef  seq.,  requires 
that  agencies,  in  proposing  rules, 
consider  the  impact  of  those  rules  on 
small  businesses.  The  proposed  deletion 
will  pennit  contract  markets  to  change 
rales  affecting  FCMs  and  thereby  to 
relieve  a  regulatory  burden.  The 
Commission  has  previously  established 
certain  definitions  of  "small  entities"  to 
be  used  by  the  Commission  in 
evaluating  the  impact  of  its  rules  on 
such  entities  in  accordance  with  the 
RFA.  47  FR  18618-18621  (April  30. 
1982).  The  Commission  has  previously 
determined  that  contract  markets  and 
registered  FCMs  are  not  small  entities 
for  the  purpose  of  the  RFA.  Therefore. 
the  deletions  would  not  have  a 
significant  economic  impact  on  small 
entities. 

.  B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
("PRA")  44  U.S.C.  3501  et  seq.,  imposes 
certain  requirements  on  federal  agencies 
(including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the  PRA.  In 
Compliance  with  the  PRA,  the 
Commission  has  submitted  this 
proposed  deletion  to  the  Office  of 
Management  and  Budget.  This  proposed 
deletion  has  no  burden. 

List  of  Subjects  in  17  CFR  Part  33 

Regulation  of  domestic  exchange- 
traded  commodity  option  transactions. 
In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and,  in 
particular,  section  4(b)  of  said  Act,  the 
"  Commission  prdposes  to  amend  part  33 

of  title  17  of  the  Code  of  the  Federal 
•    Regulations  as  follows: 

PART  3a-«EGULATION  OF 
DOMESTIC  EXCHANGE-TRADED 
COMMODITY  OPTION  TRANSACTIONS 

;.  The  authority  citation  for  part  33 
continues  to  read  as  follows: 

Authority:  7  U.S.C  2.  2a,  4.  6,  6a.  6b,  6e, 
6f,  6g,  6h,  61,  Sj.  6k,  61,  6m,  6n,  6o,  7,  7a,  7b, 


8,  9, 11, 12a,  13a.  13a-l.  13b,  19.  and  21. 
unless  otherwise  noted. 

f33.4    [Amended] 

2.  Section  33.4(b)(6)  is  removed  and 
reserved. 

Issued  in  Washington,  DC,  January  12, 
1993  by  the  Commodity  Future*  Trading 
Commission. 
Jean  Wabb, 

Secretary  of  the  Commission. 
IFR  Doc.  93-1105  Filed  1-15-93;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Parts  404  and  416 
RIN  0960-AD46 

Federal  Old-ag«,  Survivors,  and 
Disability  insuranca  and  Supplenwntal 
Security  Income  for  the  Aged,  Blind, 
and  Disabled;  Limitation  of  Travel 
Expenses  for  Representation  of 
Claimants  at  Administrative 
Proceedings 

agency:  Social  Security  Administration, 

HHS. 

ACTION:  Proposed  rules. 

SUMMARY:  We  propose  to  amend  our 
regulations  concerning  payment  of 
certain  travel  expenses  to  implement 
section  5106(c)  of  Public  Law  101-508, 
the  Omnibus  Budget  Reconciliation  Act 
(OBRA)  of  1990.  enacted  November  5, 
1990.  Section  5106(c)  amends  sections 
201(j).  1631(h).  and  1817(i)  of  the  Social 
Security  Act  (the  Act)  to  provide  that 
the  amount  available  for  paynj^t  under 
these  sections  for  travel  by  a  i 
representative  to  attend  a  bjpceeding 
before  an  administrative  law  judge  (ALJ) 
or  other  adjudicator  shall  not  exceed  the 
maximum  amount  allowable  under 
these  sections  for  travel  originating 
within  the  geographic  area  of  the  office 
having  jurisdiction  over  the  proceeding. 
The  provision  is  effective  for  the 
reimbursement  of  representatives'  travel 
expenses  incurred  on  or  after  April  1, 
1991. 

DATES:  To  be  sure  your  comments  are 
considered,  we  must  receive  them  no 
later  than  March  22, 1993. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security, 
Department  of  Health  and  Human 
Services,  P.O.  Box  1585,  Baltimore,  MD 
21235,  or  delivered  to  the  Office  of 
Regulations,  Social  Security 
Administration.  3-B-l  Operations 
Building,  6401  Security  Boulevard, 


Baltimore,  MD  21235,  between  8  a.m. 
and  4:30  p.m.  on  regular  business  days. 
Comments  received  may  be  inspected 
during  these  same  hours  by  making 
arrangements  with  the  contact  person 
shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Berge.  Legal  Assistant.  3-B-l 
Operations  Building.  6401  Security 
Boulevard.  Baltimore.  MD  21235.  (410) 
965-1769. 

SUPPLEMENTARY  INFORMATION:  We 
propose  to  amend  oui  regulations  on  the 
payment  of  travel  expenses  of 
individuals  who  represent  claimants  at 
certain  administrative  proceedings  to 
reflect  the  amendments  to  sections 
201(j).  1631(h)  and  1817(i)  of  the  Act 
made  by  section  5106(c)  of  OBRA  of 
1990.  In  general,  sections  201(j).  1631(h) 
and  1817(i)  of  the  Act  provide  authority 
to  reimburse  certain  persons  for  certain 
travel  expenses  which  they  incxir  in 
connection  with  the  Social  Security, 
Supplemental  Security  Income  (SSI)  or 
Medicare  program  under  titles  II,  XVI 
and  XVm  of  the  Act.  respectively. 
Among  other  things,  these  sections  of 
the  Act  authorize  the  payment  of  certain 
travel  expenses  to  a  claimant's 
representative  for  travel  to  attend  a 
reconsideration  interview  or  a 
proceeding  before  an  ALJ. 

Section  5106(c)  of  OBRA  of  1990 
amends  sections  201(j).  1631(h)  and 
1817(i)  of  the  Act  of  limit  the  amount 
available  for  payment  under  these 
sections  of  the  Act  for  travel  by  a 
representative  to  attend  an 
administrative  proceeding  before  an  ALJ 
or  other  adjudicator.  The  amendments 
under  section  5106(c)  specify  that  the 
amount  available  for  such  payment  shall 
not  exceed  the  maximum  amount 
allowable  under  these  sections  of  the 
Act  for  a  representative's  travel 
originating  within  the  geographic  area  of 
the  office  having  jurisdiction  over  the 
proceeding.  The  Conference  Committee 
Report  on  OBRA  of  1990  states  that 
under  the  amendments  the 
reimbursement  for  travel  by  a 
representative  "could  not  exceed  the 
maximum  amount  that  would  be 
payable  for  travel  to  the  site  of  the 
reconsideration  interview  or  proceeding 
before  an  ALJ  from  a  point  with  the 
geographical  area  served  by  the  office 
having  jurisdiction  over  the  interview  or 
proceeding.  "H.R.  Rep.  No.  964, 101st 
Cong.,  2d  Sess.  934  (1990)." 

The  proposed  regulations  would 
anend  our  regulations  relating  to  the 
payment  of  travel  expenses  of  a 
claimant's  representative  for  travel  to 
attend  a  disability  hearing  or  hearing 
before  an  ALJ  under  the  Social  Security 
or  SSI  programs  to  reflect  the 
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amendments  made  by  section  5106(c)  of 
OBRA  of  1990.  The  title  II  regulations 
on  travel  reimbursement,  like  the  rules 
in  subpart  j  of  20  CFR  part  404 
generally,  are  made  applicable  to  the 
Medicare  program  pursuant  to  42  CFR 
405.701(c).  Therefore,  the  proposed 
changes  to  the  title  II  regulations  on 
travel  reimbursement  also  would  affect 
reimbursement  of  travel  expenses  of  a 
representative  in  connecdon  with 
certain  proceedings  under  the  Medicare 
program  and,  thus,  would  reflect  the 
amendment  to  section  1817(i)  of  the  Act 
made  by  section  51 06(c)  of  OBRA  of 
1990. 

Our  existing  regulations  on  the 
payment  of  certain  travel  expenses, 
§§  404.999a  et  seq.  and  §§416.1495  et 
seq.,  reflect  the  pertinent  provisions  of 
the  Act  regarding  travel  reimbursement 
that  were  in  effect  prior  to  April  1, 1991, 
the  effective  date  of  section  5106(c)  of 
OBtRA  of  1990.  With  respect  to  travel 
expenses  incurred  prior  to  that  date,  we 
reimbursed  a  representative  for 
allowable  expenses  for  travel  to  a 
disability  hearing  or  ALJ  hearing  site 
from  the  representative's  residence  or 
offlce  (depending  upon  whether  the 
representative's  travel  originated  from 
his  or  her  residence  or  from  the  office) 
regardless  of  its  geographic  location. 
Based  on  travel  distance  between  the 
hearing  site  and  the  representative's 
travel  origination  point  (residence  or 
office)  and  subject  to  die  limitations  in 
§§404.999c(d)  and  416.1498(d),  we 
determined  the  amoiuit  allowable  for 
reimbursement  for  the  ordinary 
expenses  of  transportation 
(§§404.999c(a)  and  416.1498(a))  and  for 
unusual  travel  costs  (§§  404.999c(b)  and 
416.1498(b))  pursuant  to  the  applicable 
rules  governing  rates  and  conditions  of 
payment  (§§  404.999c(c)  and 
416.1498(c)). 

Effective  with  travel  expenses 
incurred  by  a  representative  on  or  after 
April  1, 1991,  however,  section  5106(c) 
of  OBRA  of  1990  provides  that  the 
amount  of  reimbursement  for  such 
expenses  shall  not  exceed  the  allowable 
amount  that  we  could  reimburse  the 
representative  for  travel  originating 
within  the  geographic  area  of  the  office 
jurisdiction  over  the  proceeding. 
Accordingly,  the  proposed  regulations 
would  ^mend  our  regulations  to  provide 
that  the  amount  available  to  reimburse 
a  representative  for  travel  to  attend  a 
disability  hearing  or  a  hearing  before  an 
ALJ  shall  not  exceed  the  maximum 
amount  allowable  for  travel  to  the 
hearing  site  from  any  point  within  the 
geographic  area  of  the  office  having 
jurisdiction  over  the  hearins. 

The  proposed  rules  would  explain 
that  the  geographic  area  qf  the  office 


having  jurisdiction  over  the  hearing 
means,  as  appropriate— 
— ^The  designated  geographic  service 
area  of  the  State  agency  adjudicatory 
unit  having  responsibility  for 
providing  the  disability  hearing; 
— If  a  Federal  disability  bearing  officer 
holds  the  disability  hearing,  the 
geographic  area  of  the  State  in  which 
the  claimant  resides  or,  if  the  claimant 
is  not  a  resident  of  a  State,  in  which 
the  disability  hearing  is  held;  or 
— The  designated  geographic  service 
area  of  the  Office  of  Hearings  and 
Appeals  hearing  office  having 
responsibility  for  providing  the  ALJ 
hearing. 

In  cases  in  which  a  Federal  disability 
hearing  officer  holds  the  disability 
hearing,  the  hearing  officer  travels  to  the 
State  in  which  the  claimant  resides  to 
hold  the  hearing.  In  those  infrequent 
cases  in  which  the  claimant  is  not  a 
resident  of  a  State,  the  Federal  disability 
hearing  officer  holds  the  disability 
hearing  in  a  location  in  a  State  that  is 
convenient  for  the  claimant  and  the 
hearing  officer.  The  proposed 
regulations  define  the  geographic  area  of 
the  office  having  jurisdiction  over  the 
hearing  to  mean  the  geographic  area  of 
the  State  in  which  the  claimant  resides 
or,  if  the  claimant  is  not  a  resident  of  a 
State,  in  which  the  disability  hearing  is 
held.  This  proposed  definition  is 
consistent  with  the  congressional  intent 
underlying  section  5106(c)^of  OBRA 
1990  in  that  it  treats  the  claimant  and 
his  or  her  representative  in  the  same 
manner  as  if  a  State  agency  hearing 
officer  held  the  disability  hearing.  In  the 
proposed  title  11  regulations  relating  to 
cases  in  which  a  Federal  disability 
hearing  officer  holds  the  disability 
hearing,  the  term  "State"  has  the 
meaning  assigned  to  it  in  current 
§  404.2(c)(5),  except  that  the  term  also 
includes  the  Northern  Mariana  Islands. 
In  the  proposed  title  XVI  regulations 
relating  to  such  cases,  the  term  "State" 
means  a  State  as  defined  in  current 
§  416.120(c)(9). 

We  propose  to  base  the  maximum 
amount  allowable  on  the  distance  to  the 
hearing  site  from  the  farthest  point 
within  the  appropriate  geographic  area. 
We  win  determine  the  maximum 
amount  allowable  for  travel  between 
these  two  points  under  the  existing 
regulations,  i.e.,  subject  to  the  existing 
limitations  In  paragraph  (d)(1)  and 
paragraph  (d)(3)  (proposed  herein  to  be 
redesignated  as  paragraph  (d)(4))  of 
§§  404.999c  and  416.1498  (relating  to 
travel  within  United  States  and  a 
claimant's  request  for  a  change  to  a 
more  distant  hearing  site)  and  pursuant 
to  the  applicable  rules  governing  rates 


and  conditions  of  payment  under  | 

paragraphs  (a)  through  (c)  of  §§404. 999c 
and  416.1498.  Under  our  existing 
regulations,  we  will  not  reimburse  a 
representative's  travel  expenses  unless 
the  distance  he  or  she  travels,  i.e.,  the 
distance  to  the  hearing  site  from  the 
representative's  residence  or  office 
(whichever  he  or  she  travels  bom), 
exceeds  75  miles  (§§  404.999c(d)(2)  end 
416.1498(d)(2)).  The  proposed 
regulations  would  provide  a  similar 
limitation.  Under  the  proposed  rules, 
the  point  vrithln  the  appropriate 
geographic  area  that  is  the  farthest  point 
from  the  hearing  site  would  be  used  as 
the  representative's  travel  origination  • 
point  (equivalent  to  residence  or  office 
tmder  the  existing  regulations)  for 
purposes  of  determining  the  maximum 
amount  allowable  for  reimbursement. 
The  proposed  rules  provide  that  if  the 
distance  to  the  hearing  site  from  the 
farthest  point  within  the  appropriate 
geographic  area  does  not  exceed  75 
miles,  we  would  not  reimburse  a 
representative  for  any  travel  expenses. 
This  is  consistent  that  the  7S-mile  rule 
in  the  current  regulations. 

Under  the  proposed  regulations, 
actual  reimbursement  for  a 
representative's  travel  expenses  will  be 
limited  to  the  lesser  of:  (1)  Actual  travel 
expenses  Incurred  and  allowable  under 
the  regulations  (whether  travel  actually 
originates  within  the  designated 
geographic  area  or  outside  that  area);  or 
(2)  the  maximum  amount  allowable  for 
travel  to  the  hearing  site  from  the 
farthest  point  within  the  geographic  area 
of  the  office  having  jurisdiction  over  the 
hearing. 

In  practice,  the  proposed  rules  would 
not  affect  reimbursement  of  travel 
expenses  of  a  representative  whose 
travel  originates  within  the  geographic 
area  of  the  office  having  jiuisdiction     | 
over  the  hearing.  This  is  because  the 
expenses  incurred  and  allowable  imder 
the  regulations  for  such  travel  would  be 
less  than,  or  equal  to,  the  maximum 
amount  allowable  for  travel  to  the         { 
bearing  site  from  the  farthest  point       '' 
within  the  appropriate  geographic  area. 

Wa  propose  to  amend  §§  404.999c  and 
416.1498  by  redesignating  paragraph 
(d)(3)  and  (d)(4)  and  adding  a  new 
paragraph  (d)(3)  which  will  state  and 
define  the  limit  on  the  amount  of 
reimbursement  for  a  representative's 
travel  expenses  mandated  by  section     ' 
5106(c)  of  OBRA  of  1990.  The  proposed 
regulations  state  that  the  amount  of 
reimbursement  for  travel  expenses  for  a 
representative  shall  not  exceed  the        ] 
maximum  amount  allowable  for  travel 
to  the  hearing  site  from  any  point  within 
the  geographic  area  of  the  office  having 
jurisdiction  over  the  hearing;  define  the 
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geographic  area  of  the  office  having 
jurisdiction  over  the  hearing;  and 
explain  how  we  determine  the 
maximum  amount  allowable  for  travel 
by  a  representative  based  on  the 
distance  to  the  hearing  site  from  the 
farthest  point  within  the  appropriate 
geographic  area. 

We  also  propose  to  amend 
§§  404.999c(c)  and  416.1498(c)  to 
change  the  reference  from  41  CFR  part 
101-7  to  41  CFR  chapter  301,  where  the 
Federal  Travel  Regulations  are  now 
codiSed. 

Regulatory  Procedures 

Executive  Order  12291 

The  Secretary  has  determined  that 
this  is  not  a.  major  rule  under  Executive 
Order  12291  because  it  will  result  in 
negligible  administrative  costs  and 
savings.  Therefore,  a  regulatory  impact 
analysis  is  not  required. 


Regulatory  Flexibility  Act 

We  certify  that  these  regulations,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  these 
rules  will  affect  only  individuals. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Public  Law  96- 
354.  the  Regulatory  Flexibility  Act.  is 
not  required. 

Paperwork  Reduction  Act 

These  regulations  impose  no  new 
reporting  or  recordkeeping  requirements 
requiring  Office  of  Management  and 
Budget  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.773  and  93.774,  Medicare; 
93.802-93.805.  Serial  Security;  and  93.807, 
Supplemental  Security  Income) 

List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procedure;  Aged.  Blind,  Death  benefits; 
Disability  benefits.  Insurance,  Old-Age 
Survivors,  and  Disability  insurance. 
Reporting  and  recordkeeping 
requirements,  Social  Security. 

20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benehts.  Medicaid,  Reporting  and 
recordkeeping  requirements. 
Supplemental  security  income  (SSI). 


Dated:  September  4, 1992. 
Gwendolyn  S.  King, 
Commissioner  of  Social  Security. 

Approved.  October  19, 1992. 
Louis  W.  Sullivan, 
Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble,  subpart  J  of  part  404  and 
subpart  N  of  part  416  of  20  CFR  chapter 
III  are  amended  as  follows: 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-  ) 

1.  The  authority  citation  for  subpart  J 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  201  (j),  205(a).  (b),  and  (d)- 
221(d),  and  1102  of  the  Social  Security 
Act;  31  U.S.C.  3720A;  42  U.S.C.  401(i). 
405(a),  (b).  and  (d)-(h),  421(d).  and  1302. 

2.  In  §  404.999c(c),  the  reference  to 
"41  CFR  part  101-7"  is  revised  to  read 
"41  CFR  chapter  301". 

3.  Section  404.999c  is  amended  by 
redesignating  paragraph  (d)(3)  and  (d)(4) 
and  adding  a  new  paragraph  (d)(3)  to 
read  as  follows: 

§  404.999c    What  travel  expenses  are 
raimbur  sable. 


(d)*   •   • 

(3)  For  travel  expenses  incurred  on  or 
after  April  1, 1991,  the  amount  of 
reimbursement  under  this  section  for 
travel  by  your  representative  to  attend  a 
disability  hearing  or  a  hearing  before  an 
administrative  law  judge  shall  not 
exceed  the  maximum  amount  allowable 
under  this  section  for  travel  to  the 
hearing  site  from  any  point  within  the 
geographic  area  of  the  office  having 
jurisdiction  over  the  hearing. 

(i)  The  geographic  area  of  the  office 
having  jurisdiction  over  the  hearing 
means,  as  appropriate — 

(A)  The  designated  geographic  service 
area  of  the  State  agency  adjudicatory 
unit  having  responsibility  for  providing 
the  disability  hearing; 

(B)  If  a  Fpcteral  disability  hearing 
officer  holds  the  disability  hearing,  the 
geographic  area  of  the  State  (which 
includes  a  State  as  defined  in 

§  404.2(c)(5)  and  also  includes  the 
Northern  Mariana  Islands)  in  which  the 
claimant  resides  or.  if  the  claimant  is 
not  a  resident  of  a  State,  in  which  the 
disability  hearing  is  held;  or 

(C)  The  designated  geographic  service 
area  of  the  Office  of  Hearings  and 
Appeals  hearing  office  having 
responsibility  for  providing  the 
administrative  law  judge  hearing. 

(ii)  We  or  the  State  agency  determines 
the  maximum  amount  allowable  for 
travel  by  a  representative  based  on  the 


distance  to  the  hearing  site  from  the 
farthest  point  within  the  appropriate 
geographic  area.  In  determining  the 
maximum  amount  allowable  for  travel 
between  these  two  points,  we  or  the 
State  agency  apply  the  rules  in 
paragraphs  (a)  through  (c)  of  this  section 
and  the  limitations  in  paragraph  (d)(1) 
and  (4)  of  this  section.  If  the  distance 
between  these  two  points  does  not 
exceed  75  miles,  we  or  the  State  agency 
will  not  reimburse  any  of  your 
representative's  travel  expenses. 

PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BLIND,  AND  DISABLED 

4.  The  authority  citation  for  subpart  N 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  1102, 1631,  and  1633  of 
the  Social  Security  Act;  42  U.S.C.  1302. 1383, 
and  1383b;  sec.  6  of  Public  Law  98-460,  98 
Stat.  1802. 

5.  in  §  416.1498(c),  the  reference  to 
"41  CFR  part  101-7"  is  revised  to  read. 
"41  CFR  chapter  301". 

6.  Section  416.1498  is  amended  by 
redesignating  paragraph  {d)(3)  as  (d)(4) 
and  adding  a  new  paragraph  (d)(3)  to 
read  as  follows: 

§416.1498    What  travel  expenses  are  ' 
reimbursat))*. 


(d)*  •  * 

(3)  For  travel  expenses  incurred  on  or 
after  April  1. 1991,  the  amount  of 
reimbursement  under  this  section  for 
travel  by  your  representative  to  attend  a 
disability  hearing  or  a  hearing  before  an 
administrative  law  judge  shall  not 
exceed  the  maximum  amount  allowable 
under  this  section  for  travel  to  the 
hearing  site  from  any  point  within  the 
geographic  area  of  the  office  having 
jurisdiction  over  the  hearing. 

(i)  The  geographic  area  of  the  office 
having  jurisdiction  over  the  hearing 
means,  as  appropriate — 

(A)  The  designated  geographic  service 
area  of  the  State  agency  adjudicatory 
unit  having  responsibility  for  providing 
the  disability  hearing; 

(B)  If  a  Federal  disability  hearing 
officer  holds  the  disability  hearing,  the 
geographic  area  of  the  State  in  which 
the  claimant  resides  or,  if  the  claimant 
is  not  a  resident  of  a  State,  in  wKich  the 
disability  hearing  is  held;  or 

(C)  The  designated  geographic  service 
area  of  the  Office  of  Hearings  and 
Appeals  hearing  ofBce  having 
responsibility  for  providing  the 
administrative  law  judge  hearing. 

(ii)  We  or  the  State  agency  determines 
the  maximum  amount  allowable  fur 
travel  by  a  representative  based  on  the 
distance  to  the  hearing  site  from  the 
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farthest  point  within  the  appropriate 
geographic  area.  In  determining  the 
maximum  amount  allowable  for  travel 
between  these  two  points,  we  or  the 
State  agency  apply  the  rules  in 
paragraph  (a)  through  (c)  of  this  section 
and  the  limitations  in  paragraph  (d)(1) 
and  (4)  of  this  section.  If  the  distance 
between  these  two  points  does  not 
exceed  75  miles,  we  or  the  State  agency 
will  not  reimburse  any  of  your  \ 

representative's  travel  expenses. 

[FR  Doc.  93-1100  Filad  1-15-93;  8:45  am) 

BJLUNG  CODE  4190-2»-« 


Food  n^d  Drug  Administration 

21  CFR  Ch.  1 

[Doeltet  No.  92N-0180] 

Withdrawal  of  Certain  Proposed  Rules; 
Opportunity  for  Public  Comment 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
intent  to  withdraw  10  proposed  rules. 
FDA  intends  to  take  this  action  as  part 
of  its  continuing  comprehensive  review 
of  the  agency's  regulations  process, 
which  includes  a  review  ofihe  backlog 
of  proposed  rules  that  the  agency  has 
published  in  the  Federal  Register  but 
for  which  no  final  rule,  final  action,  or 
notice  of  withdrawal  has  been  issued. 
This  action  will  help  the  agency  focus 
its  limited  resources  on  higher  priority 
matters.  Before  withdrawing  these 
proposed  rules,  the  agency  invites 
public  comment  on  its  intended  action. 
DATES:  Comments  by  March  22, 1992. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edwin  V.  Dutra,  Jr.,  Regulations  Policy 
and  Management  Staff  (HF-26).  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
3480. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  28, 1991  (56 
FR  42668),  FDA  announced  its 
comprehensive  review  of  the  agency's 
regulations  process,  including  a  review 
of  the  backlog  of  advance  notices  of 
proposed  rulemaking,  notices  of 
proposed  rulemaking,  and  other  notices 
for  which  no  final  rule  or  notice  of 
withdrawal  has  been  issued.  In  the 
Federal  Register  of  December  30, 1991 
(56  FR  67440),  FDA  published  a  final 


action  withdrawing  89  proposals.  This 
action  was  undertaken  partially  in 
response  to  criticism  that  the  agency's 
backlog  of  pending  proposals  dilutes  the 
agency's  ability  to  concentrate  its 
attention  on  higher  priority  regulations, 
for  example,  those  mandated  by  statute. 
FDA's  current  review  encompasses 
proposed  rules  that  the  agency  has 
published  in  the  Federal  Register  but 
for  which  no  final  rules  or  notices  of 
withdrawal  have  been  issued. 

The  proposed  rules  which  are  the 
subject  of  this  notice  include  five 
proposals  which  were  published  before 
January  1, 1986,  but  which  were  not 
withdrawn  in  the  December  30, 1991, 
notice;  and  five  other  proposed  rules 
which  were  published  on  or  after 
January  1, 1986,  but  which  are  no  longer 
considered  viable  candidates  for  final 
action. 

I.  GRAS  Proposals 

In  the  December  30, 1991,  final 
withdrawal  document,  the  agency  stated 
that  it  had  decided  to  defer  its  decisions 
on  the  withdrawal  of  all  of  the  GRAS 
proposals  included  in  the  notice  of 
intent.  The  agency  also  said  that  it  was 
in  the  process  of  reexamining  the  issues 
involved  in  each  of  these  proposed 
regulations  that  implement  the  agency's 
GRAS  review  program  and  expected  to 
decide  to  either  issue  a  final  rule  based 
on  the  proposal  and  the  received  public 
comments,  repropose  the  rulemaking 
proceeding,  or  withdraw  the  proposal. 
The  agency  said  it  would  annoimce  its 
decision  in  each  case  in  a  future  issue 
of  the  Federal  Hegister. 

After  further  consideration,  the 
agency  has  decided  to  continue  to  defer 
action  on  these  outstanding  GRAS 
proposals.  The  agency  believes  that 
withdrawal  of  some  or  all  of  these 
proposals  could  be  misleading  to  the 
public  and  industry  with  regard  to  the 
safety  of  the  proposed  GRAS  substance 
or  to  the  use  of  competing  substances 
for  the  same  purpose  in  food.  However, 
the  agency  has  not  yet  determined 
whether  it  should  issue  a  final  rule 
based  on  the  comments  it  already  has 
retjBived  or  whether  it  will  repropose 
some  or  all  of  these  proposals  and  seek 
additional  comment.  The  agency  will 
continue  its  reexamination  of  the  issues 
involved  in  each  of  the  proposals  in  the 
context  of  its  GRAS  review  program.  As 
decisions  are  made,  the  agency  will 
publish  either  a  final  rule  or  a 
reproposal  in  future  issues  of  the 
Federal  Register. 

II.  Other  Proposals 

The  agency  has  identified  five 
proposals  published  before  1986,  which 
were  not  included  in  the  list  in  the 


August  28, 1991,  notice  of  intent.  The 
agency  is  proposing  to  withdraw  each  of 
these. 

These  five  proposals  include  two  of 
the  oldest  pending  documents:  (1) 
"Infection  in  Chickens,"  published  in 
1964  (no  Docket  No.)  and  (2)  Docket  No. 
89N-0421,  published  in  1971.  The 
"Infection  in  Chickens"  proposal  was 
inadvertently  omitted  from  the  August 
28, 1991,  published  list.  Docket  No. 
89N-0421  was  also  originally  proposed 
for  withdrawal  in  August  1991.  FDA 
received  comments  from  only  one  firm, 
which  supported  the  withdrawal  of  the 
proposed  rule.  In  December  1991,  the 
agency  deferred  a  decision  on  this  latter 
proposal,  and  now,  upon  further 
consideration,  has  decided  to  withdraw 
it  as  well  as  the  "Infection  in  Chickens" 
document.  These  proposals  are  now 
outdated  and  no  longer  provide  the 
basis  for  final  agency  action. 

The  remaining  three  proposals 
(Docket  Nos,  79N-0305,  79N-O306,  and 
77N-0336)  were  signed  by  the  Secretary 
of  Health  and  Human  Services  (HHS)  or 
were  companion  documents  to  an  HHS 
proposal  when  originally  published  and 
therefore  required  consultation  with  the 
Office  of  the  Secretary  before  FDA  could 
propose  their  withdrawal.  That 
consultation  has  now  occurred,  and  the 
Office  of  the  Secretary  concius  with 
FDA's  belief  that  if  final  action  on  the 
issues  raised  in  these  proposals  is  to  be 
made,  it  should  be  made  in  the  context 
of  the  most  current  information  and 
regulatory  need. 

In  a  continuing  effort  to  refine  the 
regulations  process,  the  agency  has 
identified  an  additional  five  pending 
proposed  rules,  which  it  believes  should 
also  be  withdrawn.  These  five  proposals 
were  published  after  January  1, 1986 
(Docket  Nos.  B3N-0190,  83N-0192, 
85N-O030,  86N-0072,  and  89N-0378), 
and  are  not  currently  considered  high   . 
priority  within  the  agency.  Three  of 
these  proposals  (Dockets  Nos.  83N- 
0190,  83N-0192,  and  85N-0030)  were 
invitations  for  offers  to  submit  or  to 
develop  performance  standards  for 
certain  devices.  They  are  being 
withdrawn  because  of  procedural 
changes  made  by  the  Safe  Medical 
Devices  Act  of  1990  (the  SMDA)  (Pub. 
L.  101-629).  The  SMDA  changed  the 
requirement  of  publishing  separate 
consecutive  notices  in  the  Federal 
Register  to  invite  submission  of 
proposed  standards  and  then  to  initiate 
the  development  of  a  performance 
standard.  Instead,  FDA  will  publish  a 
single  notice  of  proposed  rulemaking  for 
the  establishment,  amendment,  or 
revocation  of  a  performance  standard. 

For  the  other  two  proposals  (Docket 
Nos.  86N-O072  and  89N-0378),  the 
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agency  proposed  dianges  to  these 
regulations,  but  after  reviewing 
comments  and  current  data,  found  its 
existing,  regulations  to  be  adeqxiate. 

In  view  of  these  factors  and  limited 
agency  resources.  FDA  tentatively 
concludes  that  further  action  to  issue 
final  rules  baaed  on  eech  of  these  five 
additional  proposals  is  not  warranted. 

Id  addition  to  the  reasons  discussed 
above  far  proposing  to  withdraw  these 
10  proposed  rules,  the  agency 
acknowledges  that  a  relatively  large 
number  of  regulations  are  projected  to 
be  published  in  the  upcoming  year  (as 
reflected  in  the  Unified  Agenda  of 
Federal  Regulati«Mand  the  Regulatory 
Program  of  the  L'mfid  States 
Govenunent).  Many  of  these  regulations 
are  required  to  be  publi  Aed  by  statute. 
Given  the  agency's  bmited  resources 
and  its  commitment  to  meet  statutory 


deadlines,  FDA  must  set  priorities  for  its 
actions  on  regulations.  The  proposals 
listed  in  this  docimient  have  beian 
determined  to  be  lower  in  priority  than 
those  on  the  Unified  Agenda  and  the 
Regulatory  Program,  and  since  it  is 
imlikely  that  the  agency  will  have  an 
ogportunity  to  consider  the  issues 
involved  in  these  proposals  in  the 
foreseeable  future,  the  agency  believes 
that  these  proposals  should  be 
withdrawn. 

If  the  agency  does  withdraw  these 
proposed  rules,  that  action  would  not 
preclude  the  agency  from  reinstituting 
proceedings  to  promulgate  rules 
concerning  the  issues  addressed  in  the 
proposals  sometime  in  the  future. 
Should  the  agency  decide  to  undertake 
such  rulemaking,  it  will  repropose  the 
actions  and  provide  new  opportunities 
for  comment.  The  agency  advises. 


however,  that  in  some  cases,  the 
preambles  of  these  proposed  rules  may 
still  reflect  the  current  position  of  FDA 
on  the  matter  addressed.  Withdrawal  of 
a  proposal  is  not  intended  to  affect 
whatever  utility  the  preamble 
statements  may  currently  have  as  ' 
indications  of  FDA's  position  on  a 
matter  at  the  time  the  proposal  was 
published. 

For  the  reasons  set  out  above,  and 
imder  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  and  the  Public 
Health  Service  Act,  the  agency 
announces  its  intent  to  withdraw  the 
following  proposed  rules,  published  in 
the  Federd  Register  on  the  dates 
indicated.  To  aid  the  reader,  the  table 
below  identifies  the  title  or  name  of  the 
proposed  rule  and  contains  a  brief 
description  of  what  each  proposed  rule 
was  intended  to  accomplish. 


Tide  and  brtaf  dnolpUon 


Wection  in  CWcka**  PropOMd  Nonwnctaturo  Change;  proposal  *>  modBy  tt»  poAy  dkaaan  »m  ichronlc  resptralory 
atntitt"  tt>  "oonutlcatad  chronic  racpiiatory  disaas«".  

XySKA  PropoMd  R««c«tloo  o«  Food  AddKtve  Regulation:  revocaUon  of  unJknlted  use  o<  xytttol  In  special  dietary  foods  as 
codilW  mCfR  121.1114  (as  recodified  in  21  CFR  172.395).  .     ..^     ,        _kwk-, 

imirInK*  Hazaid  CiMMla  «¥J  Procadure;  Proposed  Rule:  astaWtehmeni  o(  crttaria  and  procedures  tof  dewfrmning  wnamar 
i«)prov*l  of  Mrtahi  Uumm  and  animal  dwgs  should  be  Immedlalely  suspandwl  under  the  ImmJnert  hazartf  provlslona 

ln^w>ent  Hazart  D^emUnaUom;  Saparatkxi  o«  Functions;  Proposed  Rule;  lutes  to  govern  the  "aP^^  ^JUT'!!^ 
wtthdrawai  procewSngs  IrwoMng  products  for  which  an  Wnmlnent  hazard  has  been  made  and  revocation  of  FDA  cfllefia 
lof  mMng  MconvnandMlons  to  9m  Sacntarf  concernmg  Imminent  hazard  detemwiatwns.  ^^^ 

EJ^ctt  o«  Irwwdgtlof^  N«»  Artmal  Orogs:  Tentative  FInM  Rule;  provides  for  raqulreirienlB  on  nrtKlcalloo  and  iabeHng  m- 

UtaSSoiMtom.  mvHatlon  ktt  OWers  to  SU)mlt  or  to  Develop  a  Perfomance  StarxJard  for  Vascular  Graft  Prosthesis  of  6 
Hjlliiimin  and  Greater  Diameter  request  for  any  existing  standard  as  a  proposed  performance  standard  for  the  vaecu- 
lar  graK  prolheaH  ol  6  mlKmaJefs  and  greater  diameter,  or  to  submit  an  offer  to  develop  such  a  propowd  standard  or 
the  agency  wW  proceed  to  develop  a  performance  standard.  

Madk:^  D»iScmi  kwtatton  for  Offers  to  Submit  or  to  Develop  a  Perfoonanca  Standard  lor  Central  Nen«us  system  Fluid 
Shun  and  Conponerts.  request  lor  any  existing  standard  as  a  proposed  perlormance  standard  for  the  central  fwvous 
system  fluid  shunt  and  conponerta.  or  to  submit  an  oHer  to  develop  such  a  proposed  standard  or  the  agancy  w«  pro- 
ceed to  develop  a  perfonnance  (tandaid.  .    ^.^^        .,,  _^„ 

Madlc^  Owrtcaa:  InvUion  for  Offers  to  Subrr*  or  Develop  a  Partormanca  Standard  tor  Cortlnuous  Verdlaior  and  Vertlto- 
tor  Tuttna  matm  tor  any  exjsting  standard  as  a  proposed  pertormance  standard  for  the  ooniinuous  ventilator  and  for 
vw«lator  lublr«.  or  to  sutoci*  an  offer  to  dwratop  such  a  proposed  standard  or  the  agency  wUI  proceed  to  develop  a  per- 

Review  of  InveaSgallonrt  Device  Exwrptione  Regulations;  Invitation  to  Subffiit  Comments.  Data,  and  Information;  raquaat 
for  Worrmltoi  to  assM  FDA  h  asaaning  the  barwfits,  costs,  and  need  tor  rwrteton  of  t^aee  re^jtaltona. 

Erythromvc*!  CkmuIm;  PropoewJ  Amwidment  of  DissokHlon  Standard  of  Erythromycin  Capsules;  by  amandnig  ^oir-^ 
rent  cisaolutton  standard  (tw  Q  value)  from  "85  percent  at  45  minutaa"  to  •'80  percent  at  60  minutes  m  21  CFR 
436.542(C)  and  452.110c(b)(3).  ^ 


Docket  No. 


Nona 

a9N-0421  .. 
TWMXJOS  - 

79I4-O306  . 

77K-0336  . 
B3M-0190  . 

83N-0192  . 

SSN-0030 

86N-0072 
89N-0378 


FR  publication  data 
and  Ota 


Jan.  1.1964,  29  FR 

15. 
Oct.  20,  1971.  36  FR 

20306. 
Aug.  21.1079,  44  FR 

48979. 

Aug.  21.  1979.  44  FR 
48963. 

Nov.  9,  1984, 49  FR 

44766. 
Jan.  6.  1966.  51  FR 

564. 


Fab.  26, 1966,  51  FR 
6862. 


Apr.  3.  1966,  51  FR 
11516. 


July  25, 1986.  51  FR 

26830. 
Oct.  26.  1Se9.  54  FR 

43502. 


'  Siyw)  tiy  Iha  SMraHry  ol  HH& 


Interested  persons  may,  on  or  before 
March  22, 1993.  submit  to  the  Dockets 
Management  Branch  (address  above) 
vyritten  comments  concerning  the 
agency's  intent  to  withdraw  the  above 
listed  proposed  rules  in  this  notice.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  and  with  the  docket  number 
of  the  individual  proposed  rule  set  out 
in  the  listing  above  if  the  comment 
relates  to  a  specific  proposal.  FDA  will 
consider  any  comments  received  and 


expects  to  publish  a  notice  in  the 
Federal  Register  announcing  the 
withdrawal  of  some  or  all  of  the 
proposed  rule  listed  above.  Received 
comments  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

Dated:  January  13, 1993. 
Michael  R.  Taykw, 
Deputy  Commissioner  for  Policy. 
[FR  Doc  93-1205  Filed  l-lS-fl3;  8:45  ami 

BltUNO  COOC  41M-01-M 


\. 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  4 

RIN  2900-AE40 

Schedule  for  RaUng  DisabilitiM— The 
Cardiovascular  System 

AC£NCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  its 
rating  schedule  for  the  cardiovascular 
system.  This  change  is  based  on  a 
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General  Accounting  Offics  (CAO) 
recomiaendation  that  medical  critaria  in 
the  rating  schedule  be  reviewed  and 
updated.  The  intended  e£bct  is  to 
update  the  Schedule  for  Rating 
Disabilities  of  the  cardiovascular  system 
to  ensure  that  it  uses  current  medical 
terminology  and  critaria  for  evaluating 
disabilities  of  that  S]r8tem.  This  is  one  of 
the  16  categories  of  disability  in  the 
rating  schedule  which  we  plan  to  revise. 
DATES:  Comments  must  be  received  on 
or  before  March  22, 1993.  Comments 
will  be  available  for  public  inspection 
until  March  30, 1993.  This  change  is 
proposed  to  be  effective  30  days  after 
the  date  of  publication  of  the  nnal  rules. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  this 
change  to  Secretary  of  Veterans  A&irs 
(271  A),  Department  of  Veterans  Afiiairs, 
810  Vermont  Avenue,  NW., 
Washington,  DC  20420.  All  written 
comments  will  be  available  for  public 
inspectioB  only  in  the  Veterans  Services 
Unit,  room  170  at  the  above  address 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday  (except 
holidays),  until  March  30. 1993. 
FOR  FURIMER  MFORMATKM  CONTACT:  Bob 
Seavey,  Consultant,  RagulatitHis  Staff. 
Compensation  and  Pension  Service, 
Veterans  Benefits  Administration,  (202) 
233-3005. 

SUPf>LEMCNTARY  MFORMATIOM:  tn  ' 

December  1988,  CAO  published  a  report 
entitled  VETERANS'  BENEFITS:  Need 
to  Update  Medical  Criteria  Used  in  VA's 
Disability  Rating  Schedule  (GAO/HRD- 
89-28).  After  consulting  numeroos 
medical  professionals  and  VA  rating 
specialists,  CAO  concluded  that  a 
coraprehecsiva  and  systematic  plan  was 
needed  for  reviewing  and  updating  VA's 
Schedule  for  Rating  Disabilities  (38  CFR 
part  4).  The  medical  professionals  noted 
outdated  terminology,  ambiguous 
impainaent  classifice^ons  and  the  need 
to  add  a  numbCT  of  medical  ccmditioBS 
not  presently  in  the  rating  schedule. 
GAO  recommended  that  VA  prepare  a . 
plan  for  a  comprehensive  review  of  the 
rating  schedule  and,  based  on  the 
results,  revise  the  medical  criteria 
accordingly.  VA  agreed  to  these 
recommendations. 

In  the  Federal  Register  of  February 
26, 1990,  VA  published  an  advance 
notice  of  proposed  rulemaking  advising 
the  public  that  it  was  preparing  to  revise 
ai)d  update  the  rating  schedule  for 
cardiovascular  disabilities.  Severe! 
comments  and  suggestions  ware 
received  from  various  sources  including 
VA  employees  and  government 
agencies.  GAO  had  also  contracted  an 
outside  consultant  to  suggest  revisions 


to  the  cardiovascular  portion  of  the 
rating  schedule.  The  primary  objective 
of  this  review  is  to  update  the  medical 
termiAology  and  criteria  used  to 
evaluate  disabilities  rather  than  to 
amend  the  percentage  evaluations 
assigned  to  each  level  of  severity,  albeit 
some  changes  ia  evahiatioo  are 
proposed. 

Seveiai  coraiseDtcrs  racomniended 
that  functional  hmitatians  should 
ultimately  determine  levels  of  heart 
disabiltty,  aod  that  the  fevels  of 
impairment  cnrreatly  shown  in  the 
rating  schedule  ore  not  soiScient  to 
allow  meaningful  drfierentiations. 
Commenters  also  not  ad  that  some  of  the 
convalescent  periods  in  the  current 
rating  schedule  are  overly  generous, 
recommended  that  certain  archaic  terms 
be  renoved  from  the  schedule  and 
noted  the  lack  of  a  diagnostic  code  for 
heart  transplants.  These  issues  have  all 
been  addressed  in  this  proposaL 

Sections  4.100,  4.101,  and  4.102 
currently  prelace  the  cardiovascuiar 
sdiedule.  Section  4.100  describes  the 
common  types  of  heart  disease  and 
stresses  the  necessity  for  accurate 
diagnosis;  §  4.101  discusses  rheumatic 
heart  disease  and  associated  principles 
of  service  connection;  and  §  4.102 
explains  the  relationship  of  varicose 
veins  to  phlebitis.  We  propose  to 
replace  these  sections  with  provisicms 
which  focus  attention  on  more  prevalent 
conditions  and  include  important  rules 
of  service  connection. 

The  opening  sentence  of  §  4.100 
currently  states  that  common  types  of 
heart  disease  are  of  rfaeuraetic, 
syphilitic,  arteriosclerotic  bypertansiTS, 
or  hyperthjmsid  etiology.  Today, 
rheumatic  fievw  with  resultant  heart 
disecLse  is  a  rare  occurrence  among 
servicepwrsons.  as  are  syphiUtic  and 
hyperthyroid  heart  disease.  We 
therefore  propose  to  amend  the  opening 
sentence  to  read,  "Valvular  heart 
disease,  arteriosclerotic  heart  disease, 
and  arrh3rthffiia8  are  common  forms  of 
heart  abnormality."  We  believe  this 
change  reOects  the  types  of  heart 
disorder  which  are  most  frequently 
encountered  when  rating  veterans' 
claims.  Section  4.100  will  also  address 
the  issue  of  nonservice-connected 
arteriosclerotic  heart  disease  when  it  is 
superimposed  upon  a  service^conoected 
heart  disorder.  If  the  signs  or  symptoms 
of  the  superimposed  disabilities  cannot 
be  satisfactorily  disassodated  bom  the 
service-connected  condiLion,  they  will 
be  evaluated  as  resulting  frcm  the 
service-connected  disability.  Service 
connection,  however,  will  not  attach  to 
arteriosclerosis  or  its  clearly 
distinguishable  complicatioos.  It  will 
further  require  thet  a  coronary  occlusion 


or  thrombosis  which  nay  occur  during 
military  service  be  service-cannacteil 
regardless  of  any  presarvice  history  of 
heart  disease.  This  situation  is  distinct 
bom  the  mere  identification  of 
previously  existing  heart  disease  early 
in  swvice,  which  is  not  nacassariiy  s 
basis  for  service  coiuMction. 

Sectioa  4.101  %vill  provide  that 
hypertension  not  be  rated  separately 
from  any  underlying  reoai  at  thyroid 
disease,  but  that  arteriosclerotic 
manifestations  developing  in  s  veteraa 

Ereviously  service-connected  for 
ypertension  be  servica-ocMiaected  as 
secondary  to  the  hypertension. 

Varicose  veins  affecting  both  legs  are 
usually  caused  by  a  siagla  etiology 
common  to  both  legs.  Section  4.102  will 
provide  that  if  varicose  veiju  in  one  1^ 
are  held  service-connected,  varicose 
veins  developing  in  the  other  leg  within 
three  years  following  military  discharge 
will  likewise  be  considered  service- 
connected  in  the  absence  of  established 
intercurrent  cause. 

Becau^  advances  in  therapeutic 
medicine  have  significantly  reduced  the 
length  of  convalescent  periods  required 
following  many  cardiovascular  events 
and  therapefitic  procedures,  we  are 
proposing  to  revise  most  periods  of  total 
evaluation  provided  in  the  current 
schedule  for  rating  cardiovascular 
disabilities.  These  changes  will  permit  a 
more  accurate  and  timely  determination 
of  the  veteran's  remaining  chronic 
impairment.  The  proposed  changes  have 
been  suggested  by  physicians 
experienced  in  the  treatment  of 
cardiovascular  cor>ditions,  and  are 
desi^>e(i  to  reflect  the  period  during 
which  most  patients  can  be  expected  to 
recover. 

An  examination  will  be  scheduled  at 
theexpirationof  the  100  percent         I 
convalescent  evaluations  to  determine 
the  precise  le\'el  of  residual  di&abihty. 
With  convalescent  periods  averaging  six 
months  or  longer,  it  is  difficuh  to 
accurately  predict  the  time  of  recovery 
or  precise  outcome  of  a  claimant's 
condition.  We  therefore  propose  to 
continue  the  total  evaluation  for  those 
conditions  until  the  veteran  is  examined 
and  the  results  of  this  examination  have 
been  reviewed  by  a  rating  board.  At  that 
time,  if  a  reduction  in  evaluation  is 
warranted,  it  would  be  implemented 
under  the  provisions  of  38  CFR  3.105(^. 
This  instruction  will  be  included  in  a 
Note  following  each  diagnostic  code 
which  specifies  a  convalescent  period  of 
six  months  or  longer. 

Under  diagnostic  code  7018,  the 
convalescent  period  for  implantable         ' 
cardiac  pacemakers  (formerly  included 
under  diagnostic  code  7015)  will  be 
changed  from  one  year  to  two  months. 
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The  period  of  convalescence  for  the 
fbllowing  diseases  or  sxirgical 
procedures  will  be  changed  to  three 
months  from  the  six  months  airrently 
specified:  active  rheumatic  heart  disease 
under  diagnostic  code  7000;  and 
myocardial  infarctions  under  diagnostic 
code  7005.  The  one  year  convalescent 
period  for  coronary  bypass  surgery 
under  diagnostic  code  7017  will  also  be 
changed  to  three  months.  The  period  of 
convalescence  for  the  following  surgical 
procedures  will  be  changed  to  six 
months  from  the  one  year  period 
airrently  provided:  Heart  valve 
replacement  under  diagnostic  code 
7016;  and  aortic  aneurysms  under 
diagnostic  code  7110. 

Diagnostic  codes  7015,  7016.  7017, 
and  7110  currently  assign  one  month  of 
total  benefits  under  §  4.30  after  surgery 
followed  by  a  full  year  of  total  benefits 
under  disability  rating  criteria.  We 
propose  not  to  assign  §  4.30  benefits  in 
these  instances.  Instead,  a  100  percent 
rating  will  be  immediately  authorized 
without  resort  to  the  provisions  of 
§4.30. 

Following  certain  events  or  surgical 
procedures  we  are  proposing  periods  of 
convalescence  which  are  not  provided 
in  the  current  rating  schedule.  These 
periods  will  ensure  that  a  veteran  is 
totally  compensated  for  an  appropriate 
length  of  time  in  the  event  that  he  or  she 
is  unemployed  or  minimally  employed 
while  recovering  from  illness  or  surgery. 
For  episodes  of  infection  resulting  in 
heart  valve  damage,  three  months  of 
total  evaluation  for  convalescence  are 
proposed  under  diagnostic  code  7000 
for  valvular  heart  disease:  for  treatment 
following  detection  of  ventricular 
arrhythmias  under  diagnostic  code 
7011,  six  months;  for  cardiac 
transplantation  xmder  diagnostic  code 
7019.  one  year;  and  for  corrective 
surgery  of  any  large  artery  aneurysm 
under  diagnostic  code  7111,  six  months. 

Under  §  4.104,  we  propose  to  retain 
the  division  of  diagnostic  codes 
classified  as  "Diseases  of  the  Heart," 
and  "Diseases  of  the  Arteries  and 
Veins."  Diagnostic  code  7000  will  apply 
to  valvular  heart  diseases  in  general,  as 
opposed  simply  to  rheumatic  heart 
disease,  which  has  become  a  less 
frequently  encountered  disease  among 
servicepersons.  Four  levels  of 
evaluation  h^ve  been  defined  to  reflect 
functional  impairments  associated  with 
Valvular  heart  disease  (diagnostic  code 
7000),  and  Arteriosclerotic  heart  disease 
(diagnostic  code  7005).  These  criteria, 
which  have  been  included  under  both  of 
these  codes,  are  as  follow: 

Any  physical  activity  results  in 
fatigue,  palpitation,  dyspnea,  or  anginal 


pain:  or,  congestive  heart  failure  which 
is  chronic  or  persistent.  100 

Ordinary  pnysical  activity  such  as 
walking  or  climbing  stairs  at  a  normal 
pace  and  under  normal  conditions 
results  in  fatigue,  palpitation,  dyspnea, 
or  anginal  pain.  60 

Strenuous  physical  activity  such  as 
walking  or  climbing  stairs  at  a  rapid 
pace  or  under  stressful  conditions 
results  in  fatigue,  palpitation,  dyspnea, 
or  anginal  pain.  30 

No  limitation  of  physical  activity.  0 

These  descriptions  of  functional 
impairment  closely  follow 
classifications  used  by  the  New  York 
Heart  Association  and  the  Canadian 
Cardiovascular  Society.  They  are  clearer 
and  more  consistent  than  those  in  the 
current  schedule,  and  will  be  used  to 
determine  chronic  impairment  resulting 
from  valvular  and  arteriosclerotic  heart 
diseases.  Under  diagnostic  code  7011, 
Ventricular  arrhythmias,  the  criteria 
have  been  modified  to  reflect  the  nature 
of  these  disorders.  The  10  percent 
evaluation  level  for  identifiable  valvular 
lesion  will  no  longer  be  included  under 
diagnostic  code  7000.  Instead,  residuals 
of  valvular  heart  disease  will  be  rated 
according  to  actual  functional 
impairment. 

Endocarditis,  pericarditis,  and 
pericardial  adhesions  under  diagnostic 
codes  7001,  7002,  and  7003  are 
currently  rated  as  rheumatic  heart 
disease.  We  are  proposing  to  rate  these 
conditions  according  to  the  criteria 
proposed  under  diagnostic  code  7000, 
Valvular  heart  disease,  since  these 
conditions  generally  result  in  heart 
valve  damage.  Diagnostic  code  7004, 
Syphilitic  heart  disease,  also  currently 
rated  as  rheumatic  heart  disease,  will  be 
rated  under  diagnostic  code  7000  if 
there  is  valve  damage,  or  under 
diagnostic  code  7110  in  the  event  that 
the  infection  causes  an  aortic  aneurysm. 
The  words  "twcterial,  subacute,"  which 
currently  follow  the  word 
"endocarditis"  in  the  heading  of 
diagnostic  code  7001,  and  "bacterial  or 
rheumatic,  acute"  after  "pericarditis"  in 
the  heading  of  diagnostic  code  7002, 
have  been  deleted  to  permit 
consideration  of  the  wider  range  of 
conditions  causing  endocarditis  and 
pericarditis.  The  heading  of  diagnostic 
code  7005,  Arteriosclerotic  heart 
disease,  will  be  followed  by  parentheses 
enclosing  the  words  "Coronary  art^ 
disease,"  which  is  a  term  comm^ly 
used  in  reference  to  this  disease 
category. 

The  rating  schedule  currently  assigns 
a  30  percent  evaluation  following  a  six 
month  convalescent  period  for  residuals 
of  a  myocardial  infarction.  At  the 
expiration  of  a  three  month  period  of 


convalescence,  we  propose  instead  to 
rate  residuals  of  a  myocardial  infarction 
according  to  the  formula  for  functional 
impairment  of  the  heart  under 
diagnostic  code  7005.  Arteriosclerotic 
heart  disease.  Rating  the  actual  residuals 
will  allow  the  assignment  of  an 
evaluation  reflecting  the  true  severity  of 
the  individual  disability. 

We  propose  to  rate  Hypertensive  heart 
disease  according  to  the  criteria 
proposed  imder  Arteriosclerotic  heart 
disease,  diagnostic  code  7005,  since  this 
disease  causes  similar  functional 
limitations. 

Under  diagnostic  code  7008,  we 
propose  to  rate  hyperthyroid  heart 
disease  according  to  the  criteria 
proposed  under  diagnostic  code  7010. 
Supraventricular  arrhythmia,  since 
arrhythmia  is  the  usual  sequela  of 
hyperthyroid  heart  disease. 
Hyperthyroid  heart  disease  may 
alternatively  be  rated  under 
Hyperthyroidism  (diagnostic  code  7900) 
if  such  symptomatology  is  predominant. 
Under  diagnostic  code  7008.  the  rating 
schedule  currently  directs  the  rater  to 
"Refer  to  psychiatric  schedule"  when  a 
diagnosis  of  cardiac  neurosis  is 
encountered.  The  mention  of  cardiac 
neurosis  under  diagnostic  code  7008  is 
inappropriate  in  the  context  of  organic 
cardiovascular  disorders  and  will 
therefore  be  deleted. 

The  current  rating  schedule  identifies 
five  arrhythmias  under  the  follov«ng 
diagnostic  codes:  7010,  Auricular 
flutter,  paroxysmal:  7011.  Auricular 
fibrillation,  paroxysmal:  7012,  Auricular 
fibrillation,  permanent:  7013, 
Tachycardia,  paroxysmal;  and  7014, 
Sinus  tachycardia.  We  propose  to 
replace  these  codes  with  the  categories 
of  Supraventricular  arrhythmias, 
diagnostic  code  7010,  and  Ventricular 
arrhythmias,  diagnostic  code  7011.  The 
new  categories  represent  a  distinction 
among  the  various  arrhythmias  based  on 
physiological  origin  and  disabling 
implications.  Diagnostic  code  7010  will 
provide  for  evaluations  of  30  and  10 
percent,  with  criteria  generally  parallel 
to  those  now  shown  under  diagnostic 
code  7013.  Ventricular  arrhythmias, 
which  are  more  serious  and 
lifethreatening,  will  be  evaluated  at 
levels  of  100,  60,  30,  and  0  percent.  In 
addition  to  the  periods  of  convalescence 
and  levels  of  functional  impairment 
previously  described,  a  100  percent 
evaluation  will  be  provided  in  the  event 
that  an  Automatic  Implantable 
Cardioverter  Defibrillator  (AICD)  is 
surgically  implanted.  The  AICD  is  a 
complex  device  requiring  such  frequent 
follow-up  that  a  total  evaluation  is 
warranted  following  implantation. 
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Th«  twm  "atniculoventriculaf  block," 
the  ourent  beading  of  diagnostic  code 
7015.  b  outdatad  and  will  be  replaced 
by  tiw  tociB  "Atrioventricular  bkick." 
Proposed  cittaria  at  the  levels  of  60,  30, 
10,  and  0  pescent  are  undiacged  since 
they  adequately  reflect  aotidpeted 
levels  oi  severity.  The  omiasian  of  a  100 
percent  level,  removsi  of  a  aiaimiun  30 
percent  rating,  and  deletion  of  Note  (2) 
reflect  the  proposed  use  of  a  sepvate 
diagnostic  code  for  implant^e 
pacemakers  under  diagnostic  code  7018. 
The  first  sentence  of  Note  (1)  currently 
states  that  cases  of  AV  block  may  be 
encountered  with  supraventricular 
tachycardia  or  pathological  bradycmtlia. 
The  next  sentences  describe  examples  of 
Mobitz  blocks,  and  Wenckebach's 
phenomenon,  and  varying  degrees  of 
AV  block  associated  with 
tachyarrhythmias  or  other  severe 
disturbances  in  rote  or  rhythm  which 
should  be  submitted  to  the  Director  of 
the  Compensation  and  Pension  Service 
for  ^  review  of  their  disabling 
significance.  We  propose  to  eUminate 
the  speciHc  reference  to  Mc^itz  blocks 
and  Wenckebach's  phenomenon,  since 
there  are  other  types  of  cases  which  ere 
appropriate  for  submission  to  the 
Director  for  review.  The  words  "On  the 
other  hand,  •  *  *,"  which  precede  the 
last  sentence  at  Note  (1),  will  also  be 
removed  since  no  useful  functioD  is 
served  by  their  retention. 

Following  the  convalesceat  periods 
after  heart  valve  replacement  under 
diagnostic  code  7016  and  coronary 
artery  bypass  under  diagTKMitic  code 
701 7.  residual  impairments  will  be  rated 
on  the  underlying  disability,  rather  than 
assigning  a  minimum  rating  of  30 
percent  currently  specified  under  these 
codes. 

The  heading  of  "coronary  artery 
bypass"  under  diagnostic  code  7017 
will  be  amended  to  "coronary  bypass 
surgery,"  which  more  accurately 
describes  the  procedure  in  question. 

We  propose  to  add  two  diagnostic 
codes  pprtaining  to  mrgical  procedures 
whicl;  raquirB  periods  of  coirvaloscence. 
For  implontdbie  cardiac  pacemakers 
(currertly  included  under  diagnostic 
code  7015),  diagnostic  code  7018  will  be 
added;  diagnostic  code  7019  will  be 
assi^ripd  for  cardiac  transplantation. 
Follntving  implantation  of  a  pacemaker 
with  two  mojpths  of  total  evaluation  for 
convilascence,  residuals  will  be  rated 
under  diagnostic  coda  7010,  7011,  or 
7015  depending  on  underlying 
dysfunction.  A  minimum  evaluation 
(now  shewn  as  30  percent  under  . 
diagnostic  code  7015)  will  not  be 
assigsed.  After  one  year  of  total 
evaluation  for  convalescence,  residuals 
of  cacdiac  transplantation  surgery  will 


be  raited  as  Arteriosclerotic  heart  disease 
(diagnostic  code  7005)  since  the 
anticipated  functional  hmitations  are 
sunmmrizad  tmder  that  code.  As  long  as 
the  veteran  remains  on 
immunosuppressive  medication, 
however,  a  minimum  30  percent 
evaluation  would  be  assigned  because 
immunosuppression  renders  a  patient 
susceptible  to  potentially  serious 
complications. 

Under  diagnostic  code  7020,  we 
propose  to  add  Cardiomyopathy,  whidi 
will  include  diseases  of  the  heart 
muscle  not  due  to  ischemic, 
hypertensive,  congenital,  valvular  or 
pericardial  disease.  Since  this  category 
of  disease  causes  functional  limitations 
similar  to  arteriosclerotic  heart  disease, 
it  will  be  rated  according  to  the  criteria 
prop>osed  under  diagnostic  code  7005. 

Several  changes  are  proposed  under 
"Diseases  of  the  Arteries  and  Veins." 
We  propose  to  eliminate  diagnostic  code 
7100,  Arteriosclerosis,  general.  The 
compensable  evaluation  criterion  now 
shown  imder  this  code  as  "slight 
weakening  of  bodily  vigor"  is  too 
imprecise  to  be  of  value  in  accurately 
assessing  disability,  Arteriosclerotic 
manifestations  sndi  as  renal,  cardiac,  or 
cerebral  conditions,  will  be  rated  under 
the  body  system  they  affect  instead  of 
under  a  single  diagnostic  code. 

Under  diagnostic  code  7101, 
Hypertensive  vascular  disease,  a  60 
pOTcent  evaluation  is  currently 
prescribed  for  severe  symptoms  if 
diastolic  blood  pressure  readings  are 
predominantly  130  or  more.  A  veteran 
with  moderately  severe  symptoms 
having  diastolic  readings  predominantly 
120  or  more  is  entitled  to  a  40  percent 
evaluation.  With  definite  symptoms  and 
diastolic  readings  predominantly  110  or 
more,  a  20  percent  evaluation  is 
prescribed.  Since  primary  hypertension 
is  generally  recognized  as  asymptomatic 
until  com^cations  develop,  we 
propose  to  remove  the  requirement  for 
symptomatology  at  the  60,  40,  and  20 
percent  levels,  in  recent  years,  elevated 
systolic  readings  have  assumed 
increasing  significance  in  the 
assessment  of  disabiUty  resulting  from 
hypertension.  In  addition  to  the 
diastolic  readings  already  speciRed,  we 
propose  that  hypertension  also  qualify 
for  the  10  or  20  percent  levels  in  the 
event  certain  levels  of  systohc  blood 
pressure  are  met  or  exceeded.  Diastolic 
pressiire  predorriinantly  100  or  mere,  or 
systolic  pressure  predominantly  160  or 
more,  will  qualify  for  a  10  percsnt 
evaluation;  diastolic  pressure 
predominantly  110  or  more,  or  !?ystoIic 
pressiire  predominantly  200  or  more, 
will  qualify  for  20  percent.  Note  (1), 
\  which  currentfy  follows  diagnostic  code 


7101,  emphasizes  the  importance  of 
careful  diagnosis  and  repeated 
measurements  of  blood  pressure  prior  to 
assignment  ot  the  40  percent  and  60 
percent  evaluations.  We  propose  to 
amend  this  Note  to  state  that  careftil  and 
repeated  measurements  of  blood 
pressure  readings  are  required  prior  to 
the  assignmeiU  of  any  compensable 
evaluation. 

The  heading  imder  diagnostic  code 
7110  has  been  changed  from 
"Aneurysm,  aortic,  fusiform,  saccular, 
dissecting  and/or  with  stenosis"  to 
"Aortic  aneurysm  of  any  type."  This 
headiiTg  will  allow  for  the  rating  of  all 
true  aortic  uieuiysms.  In  addition  to  a 
total  evaluation  rollowing  siugical 
repair,  a  100  percent  rating  will  be 
assigned  if  an  aortic  aneurysm  of  5  cms. 
in  diametar  or  greater  is  detected.  The 
risk  of  rupture  for  these  patients  is  such 
that  gainftil  employment  is  ordinarily 
precluded.  A  minimum  evaluation  of  20 
percent  is  currenUy  assigned  under  this 
diagnostic  code  following  graft 
insertion.  We  propose  to  eliminate  a 
miniminn  e\'eiuation  following  surgery, 
and  instead  rate  residuals  according  to 
the  organ  systems  involved  and  the 
extent  to  which  tibey  are  affacted.  We 
believe  this  procedure  will  provide  a 
rating  specialist  more  Qexfbility  and 
accuracy  in  evaluating  a  veteran's  post- 
surgical condition. 

Under  diagnostic  code  7112,  | 

Aneurysm,  any  small  artery,  a 
compensable  level  of  10  percent  is 
currently  available.  The  level  of 
evaluation  described  as  "mild"  under 
diagnostic  code  7118,  Angioneurotic 
edema,  is  currently  evaluated  as  10 
percent  disabling.  We  propose  to  assign 
non-compensable  evaluations  for  both 
of  these  levels.  An  aneurysm  of  a  small 
artery  is  not  disabling  to  any  significant 
degree,  nor  are  "infrequent  attacks  of 
sMght  extent  and  duration"  when 
considering  angioneurotic  edema. 

We  propose  to  diange  the  wording  of 
the  heading  under  diagnostic  code  7111 
from  "Artery,  any  large  artery,  aneurysm 
of  to  "Aneurysm,  any  large  artery." 
Under  diagnostic  code  7112.  the 
heading  will  be  changed  from  "Artery, 
small,  aneiuysmal  dilatation  oV  to 
"Aneurysm,  any  small  arterj'."  These 
changes  are  for  the  sake  of  simplicity 
and  represent  no  substantive 
amendment. 

Although  not  expressly  stated. 
Arteriosclerosis  obliterans,  diagnostic 
code  7114,  and  Thromboangiitis 
obliterans  (Buergra''s  dfsease).  diagnostic 
code  7115,  are  currently  rated  according 
to  the  criteria  for  diagnostic  code  7116, 
Claudication,  intermittent.  | 

Arteriosclerosis  obliterans  and 
thromboangiitis  obliterans  are  occlusive 
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arterial  diseases,  and  intermittent 
claudication  is  a  common  manifestation 
of  these  conditions.  Since  it  is  not  a 
disease  entity,  we  propose  to  delete 
diagnostic  code  7116  (Claudication, 
intermittent)  and  establish  a  general 
formula  for  rating  occlusive  arterial 
diseases  under  diagnostic  codes  7114 
and  7115.  Under  this  formula,  we 
propose  to  modify  the  evaluation 
criteria  ourently  foimd  under 
diagnostic  code  7116.  The  60  and  40 
percent  levels  will  be  changed  to  permit 
more  accurate  assessments  of  severity. 
Currently,  the  criteria  for  60  percent  are 
specified  as  "Persistent  coldness  ftf 
extremity  with  claudication  on  minimal 
walking."  For  40  percent,  the  criteria 
read  as  "Well-established  cases,  with 
intermittent  claudication  or  recurrent 
episodes  of  superficial  phlebitis." 
"Minimal  walking"  will  be  defined  as 
less  than  3  miles  per  hour,  and  physical 
Endings,  such  as  hair  loss  and  skin 
changes,  will  be  included  under  the 
criteria  necessary  for  40  percent.  The 
criteria  for  the  100  percent  level 
currently  read  as  "Severe  form  with 
marked  circulatory  changes  such  as  to 
produce  total  incapacity  or  to  require 
house  or  bed  confinement."  We  propose 
to  eliminate  the  words  "or  to  require 
house  or  bed  confinement"  since  they 
suggest  a  degree  of  entitlement  more 
consistent  with  special  monthly 
compensation.  A  similar  change  to  the 
.  100  percent  criteria  will  be  made  under 
diagnostic  code  7117  for  Raynaud's 
syndrome. 

Under  diagnostic  code  7111. 
Aneurj'sm.  any  large  artery,  60  and  40 
percent  levels  are  currently  assigned  for 
.  symptomatic  states  affecting  the  lower 
and  upper  extremities.  A  20  percent 
level  is  also  prescribed  as  a  minimum 
rating  following  surgery.  Once 
symptomatic,  surgical  correction  of  such 
aneurysms  is  generally  required  because 
of  the  serious  nature  of  the  condition. 
We  therefore  propose  to  rate  the 
s}'mptomatic  states  as  totally  disabling 
until  six  months  following  surgpr>'. 
Instead  of  assigning  a  minimum  20 
percent  evaluation  following  surgery, 
postoperative  residuals  will  be  rated 
according  to  the  fonnula  for  rating 
occlusive  arterial  diseases  following 
diagnostic  codes  7114  and  7115.  We 
believe  this  procedure  will  provide  a 
rating  specialist  more  flexibility  in 
assigning  an  accurate  evaluation  of  a 
veteran's  post-surgical  condition. 

Under  diagnostic  code  7117. 
Raynaud's  disease,  we  propose  to 
amend  the  heading  to  "RajTiaiidls 
syndrome."  This  term  includes  * 
Raynaud's  disease  as  well  as  Raynaud's 
phenomenon,  and  therefore  embraces  a 
wider  clinicel  spectrum.  The  Note 


following  diagnostic  code  7117  has  been 
amended  to  include  diagnostic  code 
7119  when  considering  unilateral  and 
bilateral  involvements.  The  Note  has 
also  been  revised  in  order  to  clarify  the 
directions  for  properly  calculating 
percentage  evaluations  when  one  or 
more  extremities  are  affected  by 
vascular  disease.  No  substantive  change 
in  rating  procedure  is  intended  by  this 
revision. 

Under  diagnostic  code  7119, 
Erythromelalgia,  evaluation  criteria  are 
specified  as  "severe,"  "moderate,"  and 
"mild"  for  the  40,  20,  and  10  percent 
levels,  respectively.  No  elaborating 
criteria  are  provided  to  explain  what 
these  words  are  intended  to  mean  in 
this  context.  Erythromelalgia  is  very  rare 
and  if  encountered  may  be 
appropriately  rated  under  the  criteria  for 
Raynaud's  syndrome,  diagnostic  code 
7117.  We  propose  to  add  an  instruction 
to  that  effect  under  diagnostic  code 
7119. 

The  words  "pronounced,"  "severe," 
"moderately  severe,"  and  "moderate" 
now  precede  the  evaluation  criteria  for 
the  compensable  evaluations  imder 
diagnostic  code  7120,  Varicose  veins. 
These  words  will  be  removed  since  they 
do  not  significantly  help  to  explain  or 
clarify  the  specific  evaluation  criteria 
which  they  precede.  The  0  percent  level 
under  diagnostic  code  7120  which  is 
currently  shown  as  "Mild;  or  with  no 
symptoms"  will  be  eliminated  since  the 
criteria  provided  are  not  substantially 
meaningful.  Criteria  for  the  non- 
compensable  level  will  no  longer  be 
specified.  As  with  every  instance  in  the 
rating  schedule,  when  the  criteria  for 
compensable  evaluations  are  not  met,  a 
0  percent  evaluation  will  be  assigned. 
Parts  of  certain  criteria  under  diagnostic 
code  7120  will  be  enclosed  by 
parentheses  simply  to  clarify  the  main 
ideas  intended.  A  similar  change  is 
proposed  under  diagnostic  code  7121, 
Phlebitis  or  thrombophlebitis. 

We  are  not  proposing  to  change 
terminology  or  assigned  evaluations 
under  diagnostic  codes  7006,  7113,  or 
7122.  As  currently  shown,  they 
adequately  describe  the  designated 
dis.^bilities  and  levels  of  severity. 

The  Secretary  hereby  certifies  diat 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibiiity  Act,  5  U.S.C.  601-612.  The 
reason  for  this  ct  rtification  is  that  this 
amendment  would  not  directly  affect 
any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 


analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  Secretary 
has  determined  that  this  regulatory 
amendment  is  non-major  for  the 
following  reasons: 

(1)  It  will  not  have  an  annual  impact 
on  the  economy  of  $100  million  or 
more. 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export  i 
markets. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  are  64.104  and  64.109. 

List  of  Subjects  in  38  CFR  Part  4 

Handicapped,  Pensions,  Veterans. 

Approved:  June  9, 1992. 
Edward  J.  Derwinski, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  4,  subpart  B,  is 
proposed  to  be  amended  as  set  forth 
below: 

PART  4— SCHEDULE  FOR  RATING 
DISABILITIES 

Subpart  B— Disability  Ratings 

1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  72  Stat.  1125;  38  U.S.C.  1155. 

2.  Sections  4.100,  4.101,  4.102,  and 
4.104  are  revised  to  read  as  follows: 

S  4. 1 00    Forms  of  heart  disordef . 

Valvular  heart  disease,  arteriosclerotic 
heart  disease,  and  arrhythmias  are 
common  forms  of  heart  abnormality.  If  I 
arteriosclerotic  heart  disease  which  is 
not  service-connected  is  superimposed 
upon  either  a  service-connected 
valvular  heart  disease  or  arrhyihrnia,  the 
signs  or  symptoms  which  cannvi  be 
satisfactorily  disassociated  fron  tlie 
s§r\'ice-connected  condition  shall  be 
evaluated  as  resulting  from  the  service- 
connected  di.sabihty.  Since  thaie  is  no 
etiological  relationship  between 
arteriosclerotic  heart  disease  and  a 
valvular  heart  disease  or  arrhythmia, 
however,  service  connection  will  not 
attach  to  arteriosclerosis  or  to  its  clearly 
distinguishable  complications.  Any 
sudden  development  during  service  of 
coronary  occlusion  or  thrombosis  shall 
be  service-conneclod;  however,  mere 
identification  of  coronary  artery  disease 
upon  routine  examination  early  in 
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service  is  not  a  basis  for  service 
connection. 

S  4.101    HyfMftansion. 

Elevation  of  blood  presstire  due  to 
thyroid  or  renal  disease  should  not  be 
rated  separately  firom  the  primary  cause. 
If  any  arteriosclerotic  manifestations  are 
diagnosed  in  a  veteran  who  presents  a 
service-connected  hypertension,  they 
are  to  be  held  service-connected  through 
their  relationship  to  the  hypertension. 

§4.102    VaricoM  veins. 

With  severe  varicose  veins,  tests  to 
determine  impairment  of  deep  return 
circulation  are  essential.  With  phlebitis, 
or  impairment  of  deep  return  ^ 

circulation,  the  appropriate  higher 
rating  should  be  applied.  With  varicose 
veins  developing  in  one  leg  during 
service,  and  held  service-connected, 
varicose  veins  subsequently  developing 
in  the  second  leg  within  three  years 
shall  be  considered  service-connected  in 
the  absence  of  established  intercurrent 
cause. 


Diseases  of  the  Heart— Continued 


Diseases  of  the  Heart— Continued 


§4.103    [Reserved] 

§4.104    Schedule  of  ratini 
cardiovascular  system. 


'CSf— 

T 


Diseases  of  the  Heart 


7000  Valvular  heart  disease: 
To  IrKludfl  rating  of  rt>etimatic  I'teaA  cfis 

ease  and  syphilHlc  heart  disease,  and 
sequelae  InvoMng  valvular  heart  dam- 
age Irom  endocarditis,  pericarditis,  or 
trauma. 

Active  Infections  witti  valvular  heart  dam- 
age tor  three  months  follovirtng  ces- 
sation of  tfierapy 

Any  physical  activity  results  In  fatigue, 
palpitation,  dyspnea,  or  anginal  pain; 
or  congesti've  heart  failure  wMch  Is 
chronic  or  persistent  

Oidlnary  physical  activity  such  as  walk- 
ing or  cKmbing  stairs  at  a  norma!  pace 
and  under  normal  conditlofis  results  In 
fatigue,  palpitation,  dyspnea,  or 
angtnal  pain  

StreriuouE  physical  activity  such  as  vmlk- 
lr>g  or  ciimfclrtg  stairs  at  a  rapM  pace 
or  unoer  stressful  conditkxts  results  In 
fatigue,  palpitation,  dyspnea,  or 
ariglnal  pain  _ 

No  Hmrtailon  of  physfcal  acfMly 

7001  Endocarditis.— Rate  as  valvular 
heart  disease. 

7002  Pericarditis.— Rate  as  valvular  heart 
disease. 

7003  Adhesions,  pericardial.— Rate  as 
valvular  heart  disease. 

7004  Syphilitic  heart  disease.— Pate  as 
valvular  heart  disease  (diagnostk:  code 
700C)  or  Aortic  aneurysm  (dtegnostic 
code  7110). 

7005  Artertosderotk:  heart  disease  (Coro- 
nary artery  disease): 

To  Include  rating  of  cardiomyopathies 
and  hypertensive  heart  disease. 

During  and  for  ttirae  monttts  folloviring 
typteal  myocartHal  infarctkm 


Rating 


100 


100 


60 


30 
0 


100 


Any  physical  activity  results  In  fatigue, 
palpitation,  dysprtea,  or  anginal  peln; 
or  congestive  heart  failure  ivfiich  Is 
chronic  or  persistent  

Ordinary  physteal  activity  sudi  as  waH(- 
Ing  or  climoing  stairs  at  a  normal  pace 
and  under  normal  condltkxw  reeutts  In 
fatigue,  palpitation,  dyspnea,  or 
anginal  pain  

Strenuous  phy!>ical  activity  such  as  walk- 
ing or  climbing  stairs  at  a  rapid  pace 
or  under  stressful  condltk^ns  results  in 
fatigue,  peipitatton,  dyspnea,  or 
anginal  pain  

1^  llmltatkxi  of  physkal  acttvfty 

7006  Myocardium,  Inlarctkxi  of,  Ate  to 
thrombosis  or  emboHsm— Refe  as 
artertosclerotK:  heart  disease.  / 

7007  Hyperter^lve  heart  disease— Aate 
as  arterioscieroUc  heart  disease. 

7008  HyperthyroW  heart  disease— Rate 
as  Supraventricular  antiyttvnia  (diag- 
nostk: code  7010)  or  Hyperthyrokiism 
(diagnostk:  code  7900)  accordir>g  to  pre- 
dominant symptomatok>gy. 

Note. — ^This  rating  Is  not  to  be  comt>ined 
with  ratings  for  hypenhyrokSsm.. 

7010  Supraventrlcuiar  arrtiyttimlas: 
Atrial  tibnitatkxi,  paroxysmal  or  otfier  su- 

praventncular  tachycardia,  with  severe 

frequent  attacks  despite  therapy  

Atrial  tlbrlHatton,  pefmaneni  (lone  atrial  fi- 
bnflation);  or  Infrequent  or  miM  attacks 
documented  by  ECG  or  Hotter 

7011  VenlrlCLrtar  arrtiythmlas  (sustalr>ed); 
Symptomatk:  with  syncope  or  dizziness 

requiring  hospitalization  for  Initial  eval- 
uation and  drug  trials  from  preserv 
tatk>n  up  to  six  months;  or  requiring 
ventricular  aneurysmectomy  and  lor 
six  months  fottowing  twspital  admis- 
skxf  for  surgery;  or  requiring  Impianta- 
tk)n  of  an  Automatk:  ImpiantatM 
Cardk)verter  Defibriilator 

Any  physk»l  activity  may  cause  palpita- 
tk>ns  or  symptoms  of  arrtiythmia  

Ordinary  physical  activity  such  as  walk- 
ing or  climbing  stairs  at  a  normal  pace 
and  under  normal  conditions  results  in 
palplfatkjns  or  simptoms  of  antiythmia 

Strenuous  physk:al  activity  such  as  walk- 
ing or  climbing  stairs  at  a  rapkl  pace 
or  urxler  stressful  conditions  results  in 
palpitations  or  symptoms  of  arrtiyttimia 

No  limitatton  of  physk:al  activity  .f. 

Note— The  100  percent  rating  tor  six 
monltw  subsequent  to  surgery  oi 
treatment  shall  be  assigned  as  of  the 
date  of  hospital  admission,  and  shall 
continue  for  six  months.  A  VA  exam- 
inatkX)  is  rr>andatory  at  the  expiration 
of  the  six-montti  period  and  any 
cbange  in  evaluatwn  based  upon  that 
examinatwn  shall  be  subject  to  the 
provisk>ns  of  §3.105(e)  of  this  chapter. 

7015    Atrk}ventrk»jlar  bhxk: 

Complete;  with  Stokes-Adams  attacks 
several  times  a  year  despite  ttie  use 
of  med«atk>n  or  managentent  of  the 
heart  block  by  pacemaker  

Complete;  without  syncope 

Incomplete;  wittxwt  syncope  but  occa- 
sionally symptorratk; 

Incomplete;  asymptonwtk:,  wittwut  syrv 
cope  or  need  for  rT>ediclnal  control 
after  more  than  orta  year 


Rating 


100 


eo 


30 
0 


30 
10 


100 
100 

60 


30 
0 


60 

X 

10 
0 


Note.— Airlovemrhsilar  block,  partial  or 
complete,  may  be  present  and  associ- 
ated with  and  related  to  the  supra- 
vantilcuiar  tachycardias  or  pathotogk:at 
biadycafda.  Such  unusual  cases 
shoukl  be  submined  to  the  Director, 
Compensatton  and  Perakxi  Servtee. 
Simple  delayed  P-^  conducikx^  ome. 
m  the  absence  of  other  evidence  o< 
cardiac  disease.  Is  not  a  disabHily. 

7016  Heart    valve    repiacemenl    (pros- 
thesis): 

For  six  months  following  hospital  admls- 
ston  for  Imptantatkx) 

Thereafter  rate  as  vaivuiar  heart  disease 
or  artertosderotk:  heart  disease. 

Note— Tbe  100  percent  rating  lor  six 
rTNyittw  subsequert  to  surgery  shai)  be 
assigned  as  of  tt>e  dale  of  hcwpitai  ad- 
misskjn,  and  shall  continue  lor  six 
monttis.  A  VA  examlr^lton  Is  manda- 
tory at  the  expiration  of  tfie  six-monih 
perkx]  and  any  cfiange  In  evaluatkxi 
based  upon  that  examknation  shall  be 
subject  to  tt>e  provisions  of  §  3.105(e) 
of  tivs  chapter. 

7017  Coronary  bypass  surgery 

For  three  months  loitowing  hospital  ad- 
mission lor  surgery  — 

Thereafter  rate  as  arteriosclerotic  heart 
disease. 

7018  Implsntabte  cardiac  pacemakers: 
For  two  months  loitowing  hospital  admis- 
sion for  implantation 

Thereafter  rata  under  diagnostk:  code 
7010,  7011,  or  7015. 

Note— Rate  implantatkin  of  an  Auio- 
melk:  Imptantabie  Cardk>verter 
Detlt>nilator  under  diagnostk:  code 
7011. 

7019  Cardiac  transpiantatkm: 

For  one  year  fotk»iilng  hospital  admis- 
skjn  for  surgery 

TtYereafter  rate  as  artertosderotk:  heart 
disease,  excspr  as  tong  as  patient  Is 
on  Immunosuppression  medkstion, 
minimum  rating  

Note.— The  100  percent  rating  for  one 
year  subsequent  to  surgery  sfiaH  be 
assigned  as  of  itw  date  of  hospital  ad- 
mlsjon,  and  shaR  continue  for  one 
year.  A  VA  examination  is  mandatory 
at  ttie  expir^ton  of  ttie  1-year  period 
Br>d  any  change  \t\  evaluatton  based 
upon  th^  examiruikxi  shall  be  subject 
to  the  proviskxw  of  §3.1p5(e)  of  this 
chapter.  ^y 

7020  Cardtomyopathy  — Rate  as 
arterioscierotk:  heart  disease. 

7101    Hypertensive  vascular  disease  (es- 
sential arterial  hypertenskxi): 
DlastoUc  pressure  predominantty  130  or 

more 

Oiasioik:  pressure  predominanlly  120  or 

more 

Diastoik;  pressure  predominantly  110  or 
more,  or  systolk:  pressure  predomi- 

r>amty  200  or  nxxe 

Oiasioik:  pressure  predomlrfanny  100  or 
more,  or  systotk:  pressure  predomi- 
nantly 160  or  more _ 

Note  (1).— Careful  and  lepeated  meas- 
urements of  bkx)d  pressure  readings 
are  required  pnor  to  ifie  assignment  of 
any  compensable  evaluation. 


Ralng 


100 


100 


100 


100 


30 


60 
40 

20 

10 
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Rating 


Not*  ffV-Whan  oonOnuous  madcaMon 
It  tKmn  necaaaary  lof  oortrol  o*  iff 
pwtaniion  vMh  a  hMory  o»  (Xastofc 
blood  pwaaura  p*«ton*wney  100  or 
mora,  a  minanum  lating  a«  10  pa(C8«« 
vM  tM  aaalgnad. 

7110  Aortfc  anauryim  o»  any  typa: 

For  aix  moftfw  Mtowtng  ^wapilal  mkrtt- 
sion  for  surgical  corractlon  (with  any 
type  gralt)  It  5  ctns.  or  targer  In  cflama- 
ter — — - 

n  exartion  wid  axardaa  la  pradudad 

TheraaMar  i«ta  raaidual  ol  graft  maartion. 
according  to  organ  ayalama  affactad. 

Noia.— The  100  percent  rating  tor  six 
months  sutiaequenl  to  surgery  thai  be 
assigned  as  o(  the  dale  at  hoapltai  ad- 
misaion.  and  shall  oonttnue  tor  six 

mortha.  A  VA  aaa«*ia>lon  la  manda- 
tory at  the  aMptoaaon  01  tna  six-rnonttt 
pertod  and  any  change  m  evaluation 
based  upon  that  examination  shaH  be 
subied  to  Ihe  prowMons  o(  $3.105(a) 
of  this  chapter. 

7111  Aneurysm,  arry  large  artery: 

Once  symptomatic,  until  surgery  la  per- 
formed and  lor  su  months  attar  hos- 
pital admission  tor  surgery 

Rate  postoperative  residuals  under  the 
General  Rating  Formula  lor  Occlusive 
Arterial  Diseases. 

Note,— The  100  percent  rating  for  six 
months  subsequent  to  surgery  shall  be 
assigned  as  of  the  date  of  hospital  ad- 
missioa  and  shad  continue  for  six 
months.  A  VA  examination  Is  manda- 
tory at  ttie  expiration  of  the  six-month 
period  and  any  char^ge  In  evaluafion 
based  upon  (hat  examinetion  shall  be 
sub^  to  the  proviatons  of  §  3.105(e) 
of  this  chapter. 

71 12  Aneurysm,  any  smal  artery 

71 13  Arteriovenous  aneurysm,  traumatic 
With  cardiac  Involvement,  minimum  rat- 
ing   - 

Without  cardiac  kmatmimt  aHth  merfcad 
vascular  syrrtptoma 

Lower  extremity 

Upper  extremity 

WHh  daCntte  vascular  symptama 

Lower  extremity - 

Upper  extremity 

7114  Aitartoaderosie  obittarins. 

7115  Throrrtx^anglHls  obliterans 
(Buorgai's  dtoaase). 

General  Radng  Formula  lor  Occlusive  Arte- 
rial  Diseases   (diagnostic  codas   7114 

and  7115); 

Severe,  with  ma*ad  physical  signs  pro- 
ducing total  Incapacity  

Claudication  on  minimal  waKcing  (less 
than  3  m«ea  per  hour  on  a  level 
grade)  with  persMent  coldness  of  the 
extrarnlty  

Well-eatatliahed  caaea  of  Intarmittam 
daudtoaHon,  wIVi  aaaodated  dhystcal 
findings  (hair  loss,  skln^^vingatf)  

Mir*nal  circulatory  linrftwwtft.  wilh 
paroaftealaa.    temperature    changea 

and  oocaalonal  ctaudtoatlon 

7117    Raynaud's  syndrome: 

Severe  fonr  with  marVad  drculelory 
changes  producing  total  jncapadr;  

Multiple  paMul,  ulcerated  areas  

Fraquant  vasomotor  d»tuit>ances  char- 
aclartzed  by  blanching,  rubor,  and  cy- 
anosis   — 

Occasional  attacks  o(  blanching  or  flush- 
ing   - 


100 
60 
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Raimg 


100 


\ 


0 

60 


50 
40 

X 
20 


100 

60 
40 
20 


100 
60 


40 
20 


Note  (1).— Scheduler  evakiatlona  urvlar 
diagnostic  codes  7114.  7115.  7117. 
and  7119  are  lor  appHcallon  to  one 
arm  or  leg.  N  both  ttn  ann  and  a  leg 
are  affected  and  each  Is  saparalely 
evaluated  aa  mora  than  20  percent 
disabling,  the  percentagea  of  both  ex- 
tremities Shan  be  combined  and  as- 
signed as  ttw  evaluation  urxler  diag- 
nostic  code    7114,    7115.    7117.    or 
7119.  If  one  or  both  axtramOea  are 
evaluated  aa  20  percent  disabling  or 
less,  the  higher  of  the  two  evaktatione 
shall  be  the  total  evaluaiion  for  both. 
Note  (2).— WHh  both  amns  or  both  legs 
affected,  eech  ami  or  leg  seperately 
evaluated  as  more  than  20  percertt 
disabling,  10  percent  shall  be  added  to 
the  hl^>er  evaluation  and  assigned  as 
ttie  total  evaluation  for  both.  It  one  or 
both  eKtremWaa  are  evaluated  as  20 
peioani  disabling  or  less,  the  higher 
evaluation  sha*  tw  used  as  the  total 
evaluation  tor  txMh. 
Note  (3).— Wrth  more  than  two  extrem- 
ities affected,  the  extremities  shall  first 
be    divided    Into    upper  land    lower 
groups.  An  evaluation  shall  then  t>e 
determined  tor  each  groul,  the  bilat- 
eral Invoivemant(s)  evalumd  accord- 
ing to  the  procedu»e  descrfted  under 
Note  (2)  above.  If  eech  group  of  upper 
and   tower   extremities   is   separataly 
more  than  20  percent  disabling,  they 
shall  be  corrtoined  urvJer  diagnostic 
code  7114.  7115,  7117,  or  7119.  If 
one  or  both  groups  are  20  percertt  or 
less,  the  higher  evaluation  shall  be 
used  as  ttw  total  evaluation  lor  all  ex- 
tremKlee. 
Note  (4).— Where  any  part  of  an  extrerrv 
ity  has  been  amputated,  the  evaluation 
for  anvutalion  urxler  ttie  applicable  dl- 
agnoetic  code  Shan  be  combined  with 
the  rating  for  the  ott>ar  extremity  or  ex- 
tremities derived  Irom  the  above  pro- 
cedures. Where  any  part  of  an  extrem- 
ity has  been  ampt^ted.  a  bHaleral 
factor  Shan  be  applied  only  If  the  op- 
posing extremity  affected  by  peripheral 
vascular  disease  is  rated  more  than 
20  percent  disabling. 

71 18  Angioneurotic  edema: 

Severe,  frequent  attadts  with  severe 
manifestatior«  and  prolonged  duration 

Moderate:  frequent  attacks  of  ritoderate 
extent  and  duration 

MiW:  Infrequent  attacks  of  slight  extert 
and  duration  

7119  Erythromeiaigia.— Rate  as 
Raynaud's  synorome. 

7120  Varicose  veins: 

Unilateral  or  bilateral,  criteria  tor  the  bi- 
lateral 50  percent  and  unilateral  40 
percent  levels  as  descrlt)ed  below  plus 
secondary  involvement  of  Itie  deep  dr- 
culatton  (as  demonstrated  by 
Trendelenburg's  and  Perthes  tests) 
and  uk»ration  arvl  pigmentation 

Bilateral  

Unilateral  

Involving  superficial  veins  above  and 
betow  the  krtee.  the  tong  saphenous 
vem  (over  2  cm.  In  diameter),  marked 
distortion  and  sacculattor\,  edema,  and 
episodes  ol  ulceratton;  no  Involvement 
of  the  deep  circulation 

Bilateral  

Unilateral  
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Rating 


40 
20 


60 
50 


50 

40 


Involving  supetfldal  veins  above  and 
below  the  knee,  with  vartcoaltlee  of  the 
long  aaphanous  vain  (i  to  2  cm.  ki  dl- 

HTMter),  and  pain  or  crampmg  on  ex- 
artton;  no  Inwlyament  of  the  deep  dr- 
culatton 

HMarai  - 

Unilateral  — 

Vattooslttea  of  suporHclal  velna  below  tha 
knees,  pain  or  cramping  on  axartton 

Bilateral  or  unilateral  

Nola.— Severe   vartooaltlaa   below   the 

knee,  with  uk;eratkxi,  scaning,  or  dto- 

cotoratton  and  painful  sytnptoms  wW 

be  rated  under  the  crtlerta  for  the  30 

wtd  20  percent  levels. 

7121    Phlebitis  or  thrombophlebitis,  unllat- 

eral.  with  obllleratton  of  deep  retum  dr- 

cuiatton.  Indudmg  traumatk:  condttlona: 

Massive  board-like  swelling,  with  severe 

arx)  constant  pain  at  real 

Persistent  sweMng  (subeMIng  only  vary 
atlghtly  with  recumbency  and  ele- 
vatton)   with   pigmentatton.   cyanosis, 

eczema  or  utoeratkxi  

Persistent  svirelBng  of  leg  or  thigh,  In- 
creased on  standing  or  walking  one  or 
two  hours,  readily  relieved  by  recum- 
bency, moderate  discotoratwn,  pig- 
mentatton and  cyanosis  or  persistent 
swelling  of  arm  or  forearm,  ircreased 
in  the  dependent  positton;  moderate 
discoloratton.  pigmentatton  or  cyanosis 
Persistent  moderate  swelling  of  leg  not 
nrtarttedly  Incraased  on  standing  or 
walking  or  persistent  swelling  of  arm 
or  foreami  not  lrx:rBased  in  tfie  de- 
pendent positton  

Note.— When  phlebitis  Is  present  in  both 
tower  extremities  or  both  upper  ex- 
tremities, apply  bilateral  factor. 
7122    Frozen  teat,  resMuals  of  (immenton 
foot): 

Wilh  toss  of  toes,  or  parts,  and  persist- 
ent severe  symptoms 

Bilateral  

Unilateral  — 

With  persistent  nwderate  sweBng,  len- 
derr>ess.  redness,  etc. 

Bilateral  

Unilateral  ; 

With  mikj  symptoms,  chilblains 

Bilateral 

UnHaieral  

Note.— With  extensive  tosses  higher  rat- 
ings may  tie  found  warranted  by  ref- 
erence to  amputatton  ratings  fo;  tees 
and  combination  of  toes;  in  the  rrxmt 
severe  cases  ratings  for  ampolatiof'  or 
toss  of  use  of  one  or  both  f6-3t  shc'jto 
be  considered.  There  is  no  require- 
ment of  toss  of  toes  or  parts  tor  the 
persistent  moderate  or  mikJ  under  this 
diagnostto  code. 
71 23  Soft  tissue  sarconw  (of  vascular  ori- 
gin)  

Note.— Foltowing  the  cessatton  of  sur- 
gtoal.  X-ray.  antlneoplastk;  chemo- 
therapy or  other  therapeutk;  proce- 
dure, the  rating  of  100  percent  shall 
continue  for  six  monttw.  A  VA  exam- 
Inatkxi  Is  mandatory  at  the  explratton 
of  ttie  six-month  period  and  any 
change  in  evaluatton  based  upon  that 
examinatton  Shan  be  subject  to  the 
provlstons  of  §3. 105(e)  of  this  chapter. 


30 

20 


10 


100 
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30 


10 
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30 

20 
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(Authority:  38  U.S.C.  1155) 

(FR  Doc.  93-1106  Filed  11-1^93;  8:45  am] 

BILUNG  COD£  S320-01-U 


38  CFR  Part  4 
RIN  2900-AF41 


Schedule  for  Rating  Disabilities;  Dental 
and  Oral  Conditions 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 


SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  that 
portion  of  its  Schedule  for  Rating 
Disabilities  which  deals  with  dental  and 
oral  conditions.  This  review  was 
initiated  because  of  a  General 
Accounting  Office  (GAO)  study  noting 
thait  there  has  been  no  comprehensive 
review  of  the  rating  schedule  since 
1945,  and  recommending  that  it  be 
reviewed  and  updated.  The  intended 
effect  of  these  changes  is  to  ensure  that 
this  portion  of  the  rating  schedule  uses 
current  terminology,  unambiguous 
rating  criteria,  and  that  it  reflects 
advances  which  have  occurred  since  the 
last  review.  This  is  one  of  the  16 
categories  of  disability  in  the  rating 
schedule  which  we  plan  to  revise. 
DATES:  Comments  must  be  received  by 
VA  on  or  before  March  22,  1993. 
Comments  will  be  available  for  public 
inspection  until  March  30, 1993.  This 
change  is  proposed  to  be  effective  30 
days  after  the  date  of  publication  of  the 
final  rule.  I 

ADDRESSES:  Interested  peijsons  are 
invited  to  submit  written  jcomments, 
'suggestions,  or  objections  regarding  this 
change  to  the  Secretary  of  Veterans 
Affairs  (271A),  Department  of  Veterans 
Affairs.  810  Vermont  Ave^,  NW., 
Washington,  DC  20420.  Ajl  written     ■ 
comments  received  will  be  available  for 
public  inspection  only  in  the  Veterans 
Services  Unit,  room  170,  ^t  the  above 
address  between  the  hourls  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday 
(except  holidays),  until  March  30,  1993. 
FOB  FURTHER  INFORMATION  CONTACT:  Bob 
Seavey,  Consultant,  Regulations  Staff 
(211B),  Compensation  and  Pension    i 
Service,  Veterans  Benefit$  |  • 

Administration,  (202)  233|-3005. 
SUPPLEMENTARY  INFORMATION:  In 
December  1988,  GAO  published  a  report 
entitled  VETERANS'  BENEFITS:  Need 
to  Update  Medical  Criteria  Used  in  VA's 
Disability  Rating  Schedule  (GAO/HRI>- 
89-28).  After  consulting  i)umerous 
professionals  and  VA  ratiiig  specialists 
GAO  concluded  that  a  comprehensive 
and  systematic  plan  was  needed  for 
reviewing  and  updating  VA's  Schedule 


for  Rating  DisabiUties  (38  CFR  part  4). 
The  professionals  noted  outdated 
terminology,  ambiguous  impairment 
classifications  and  the  need  to  add  a 
number  of  conditions  not  presently  in 
the  rating  schedule.  GAO  recommended 
that  VA  prepare  a  plan  for  a 
comprehensive  review  of  the  rating 
schedule  and,  based  on  the  results, 
revise  the  criteria  accordingly.  VA 
agreed  to  these  recommendations. 

In  the  Federal  Register  of  December 
19, 1991,  VA  published  an  advance 
notice  of  proposed  rulemaking  advising 
the  public  that  it  was  preparing  to  revise 
and  update  the  rating  schedule  for 
dental  and  oral  conditions.  No 
comments  or  suggestions  were  received 
in  response  to  this  notice.  . 

The  schedule  of  ratings  for  Dental  and 
Oral  Conditions  currently  lists  14 
disabilities  with  assigned  diagnostic 
codes.  In  addition  to  these  14 
disabilities,  the  following  dental 
conditions  are  listed  with  no  diagnostic 
codes  assigned:  Carious  teeth,  treatable; 
Missing  teeth,  replaceable;  Dento- 
alveolar  abscess;  Pyorrhea  alveolaris; 
and  Vincent's  stomatitis.  Unlike  other 
disabilities  in  the  schedule  these 
conditions  are  not  considered  disabling; 
the  issue  of  service  connection  is 
addressed  by  raters  only  for  the  purpose 
of  determining  entitlement  to  outpatient 
dental  treatment  under  the  provisions  of 
38  CFR  3.382  and  17.123.  Since  the 
rating  schedule  is  primarily  a 
classification  and  guide  for  the 
evaluation  of  disabilities,  and  since  the 
VBA  adjudication  manual,  M21-1, 
contains  procedural  instructions 
regarding  dental  ratings,  inclusion  of 
these  non-disabling  conditions  in  the 
rating  schedule  serves  no  useful 
purpose.  We  propose  to  delete  them 
from  §  4.150  and  add  a  new  section 
designated  as  4.149.  Using  more 
contemporary  terms  for  diseases  of  the 
teeth  and  gums,  this  section  will  state 
that  they  are  not  compensable 
conditions,  but  that  they  may  be 
considered  service-connected  solely  fof 
the  purpose  of  establishing  entitlement 
to  dental  examinations  or  outpatient 
dental  treatment.  No  substantive  change 
is  intended  by  these  proposed  revisions. 

Osteomyelitis  of  the  maxilla  or 
mandible  is  currently  rated  under 
diagnostic  code  9900  according  to 
evaluation  criteria  under  diagnostic 
code  5000  (osteomyelitis)  in  the 
musculoskeletal  schedule.  We  propose 
to  include  osteoradionecrosis  under 
diagnostic  code  9900.  That  condition 
occurs  often  enough  in  the  veteran 
population,  and  its  disabling  effects  are 
so  similar  to  osteomyelitis,  that  it 
warrants  inclusion  under  this  category. 


Limited  motion  of  the  I 

temporomandibular  joint  is  currently 
rated  under  diagnostic  code  9905. 
Although  a  requirement  for  definite 
limitation  of  motion  is  described  at  the 
10  percent  level,  and  measurements  of 
limited  motion  are  defined  at  20  and  40 
percent,  the  types  of  movement  are  not 
specified.  The  lower  jaw  is  capable  qf 
lateral  movement  as  well  as  vertical 
(inter-incisal)  opening  and  closing,  and 
we  propose  to  denote  categories  of  both 
inter-incisal  range  and  lateral  excursion. 
Evaluation  levels  of  10,  20,  30,  and  40 
percent  are  assigned  for  precise  ranges 
of  inter-incisal  limited  motion,  and  a  10 
percent  evaluation  is  assigned  for  a 
limited  range  of  lateral  excursion  JFrom 
0  to  4  millimeters.  In  accordance  with 
the  prohibition  against  pyramiding  (38 
CFR  4.14),  a  Note  will  be  added 
specifying  that  ratings  for  limited  inter- 
incisal  movement  will  not  be  combined 
with  ratings  for  limited  lateral  excursion 
under  this  code.  f 

All  disabilities  of  the  maxilla  are 
currently  evaluated  under  diagnostic 
code  9910,  which  directs  that  they  be 
rated  under  the  same  criteria  as 
disabilities  of  the  mandible.  Disabifities 
of  the  maxilla  are  not,  in  fact, 
necessarily  comparable  to  those  of  the 
mandible  and  we  believe  that  separate 
diagnostic  codes  for  disabilities  of  the 
maxilla  are  warranted.  We  propose  to 
delete  diagnostic  code  9910  and  add  the 
following  three  diagnostic  codes 
pertaining  to  the  maxilla:  9914,  Maxilla, 
loss  of  more  than  half;  9915,  Maxilla, 
loss  of  half  or  less;  and  9916,  Maxilla, 
malunion  or  nonunion  of.  Diagnostic 
code  9914  will  be  assigned  percentage 
evaluations  of  50  and  100  percent; 
diagnostic  code  9915  will  oe  assigned  0, 
20,  30,  and  40  percent;  and  diagnostic 
code  9916  will  be  assigned  0. 10,  and  30 
percent.  ! 

Diagnostic  code  9913  is  assigned  for 
tooth  loss  resulting  from  damage  to  the 
maxilla  or  mandible  which  does  not 
involve  a  loss  of  bony  continuity.  The 
Note  appended  to  that  code  directs  that 
use  of  the  code  is  limited  to  the  effects 
of  trauma  and  diseases  such  as 
osteomyelitis,  and  that  it  does  not  apply 
to  loss  of  the  alveolar  process  through 
natural  resorption.  We  propose  to 
replace  the  term  "natural  resorption" 
with  the  less  ambiguous  term 
"periodontal  disease."  We  have  also 
revised  the  Note  to  explain  why  loss  of 
the  alveolar  process  without  loss  of 
bone  is  not  compensable. 

The  evaluation  criteria  of  diagnostic 
code  9913  currently  specify  percentage 
evaluations  for  loss  of  upper,  lower, 
posterior,  anterior,  and  lateral  teeth  in 
various  combinations.  The  current 
descriptions  of  these  combinations  are 
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somewhat  confusing,  however,  and  we 
propose  to  revise  them  for  the  sake  of 
clarity.  No  substantive  change  is 
intended  by  this  proposed  revision. 
We  propose  to  substitute  the  word 
"prosthesis"  for  the  term  "prosthetic 
appliance"  under  diagnostic  codes  9911 
(loss  of  half  or  more  hard  palate)  and 

9912  (loss  of  less  than  half  of  hard  \ 
palate).  This  change  is  for  the  sake  u 
consistency  only,  since  that  is  the    1 
terminology  used  under  diagnostic  code 

9913  (loss  of  teeth)  and  other  diagnostic 
codes  throughout  the  rating  schedule; 
no  substantive  change  is  intended. 

The  Seaetary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibihty  Act.  5  U.S.C.  601-612.  The 
reason  for  this  certification  is  that  this 
amendment  would  not  directly  afiect 
any  small  entities.  Only  VA 
beneficiaries  ccuild  be  directly  affected. 
Therefore,  pursWnt  to  5  U.S.C.  605(b). 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291.  Federal  Regulation,  the  Secretary 
has  determined  that  this  regulatory 
amendment  is  non-major  for  the 
following  reasons: 

(1)  It  will  not  have  an  annual  impact 
on  the  economy  of  $100  million  or 
more. 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  Mrill  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 

.  markets. 

Th«  Catalog  of  Federal  Domestic 
Assistancs  numbers  are  64.104  and  64.109. 

List  of  SnbjectB  in  38  CFR  Part  4 

Handicapped.  Pensions,  Veterans. 

Approved:  October  8, 1992. 
Anthony  J.  Prindpi, 

Acting  Secretory  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  4,  subpart  B,  is 
proposed  to  be  amended  as  set  forth 
below: 

PAFfM-SCHEDULE  FOR  RATING 
DISABiUTIES 

Subpart  B— Disability  Ratings 

1.  The  authority  citation  for  part  4 
continues  to  reed  as  follows: 

AoUiority:  72  Stat  1125;  38  U.S.C  1155. 


2.  Section  4.149  is  added  to  read  as 
follows: 

54.149  Rating  diseases  of  the  teeth  and 
gum*. 

Treatable  carious  teeth,  replaceable 
missing  teeth,  dental  or  alveolar  ^ 
abscesses,  periodontal  disease 
(pyorrhea),  and  Vincent's  stomatitis  are 
not  disabling  conditions,  and  may  be 
considered  service-connected  solely  for 
the  purpose  of  determining  entitlement 
to  dental  examinations  or  outpatient 
dental  treatment  under  the  provisions  of 
§§  17.120  or  17.123  of  this  chapter. 

3.  Section  4.150  is  revised  to  read  as 
follows: 

14.150  Schedule  of  ratinge—dentM  and 
oral  conditlona. 


9900  MaxHa  or  irandMe,  chronic  osteo- 
myelitis or  osteofKlionecrosis  o( 

Rate  as  osteomyelitis,  ctirooic  itrxler  dt- 
agnostic  code  5000. 

9901  Mandibto,   loss  o(,   complete,   t>e- 
tweeo  angles  „ 

9902  Mandible,    loea   at    approMbnately 

Involving  temporomandftMlar  articulation 
Not  invoMng  temporomandbular  articu- 
lation ._ -. 

9903  MandMe,  nonunion  of 

Severe  ™ — 

Moderate  


Note.— Dependent  upon  degree  of  mo- 
lion  and  relative  lose  of  masticatory 
function.. 

9904  Mandi)le,  maiunlon  of 

Severe  disptocemerM 

(Moderate  dispiacemertf  ._ 

Slight  dtepiatiment _ 

Note.— Dependent  upon  degree  of  mo- 
tion and  relative  loes  of  masticatory 
tuncUon.. 

9905  Tamporomarxttxitar  articulation, 
limited  motion  of 

Inter-incisal  range 

0  to  10  mm 

11  to  20  mn» 

21  to  30  mm 

31  to  40  mm i...». 

Range  of  lateral  excursion 

0  to  4  mm ; 

Note.— Ratings   tor   limited   Inter-lncisal 

fTX)vement  Shan  not  t>e  comt)ir>ed  with 

ratings  for  NmMed  Msral  excursion.. 

9906  Ramus,  loss  of  w^wla  or  part  of 
Involving  loss  of  temporomandibular  ar- 

ticutation 

Baataial  ..._ 

Unilateral „ 

Not  invoMr>g  loss  of  Ismporomandtouiar 
artlcijlatlon 

Bilataral 

Uniiataral 

9907  Ramus,  loss  of  less  than  one-half 
tt>e  substance  of,  rat  Involving  loss  of 
continufty. 

Bilateral 

Unilateral  __ 

9906    Condyloid  process,  lose  of.  one  or 

both  sides 
9909    Cororxiid  process,  loss  of 

Bliatarai 


Rating 


9911    Haid  palata,  toss  of  haH  or  mora 
Not  replacMble  by ) 


100 

50 

30 

30 
10 


20 

10 

0 


40 
30 
20 
10 

10 


50 
30 


30 
20 


20 
10 

30 

20 
10 

M 


Replaceable  by  prosthesis - 

9912  Hard  palate,  loss  of  less  than  halt 
of 

Not  replaceable  by  prosthesis 

Replacaabie  by  prosthesis 

9913  Teem,  loss  of,  due  to  loes  of  sub- 
stance of  txjdy  of  ntaxllla  or  mandible 
wittwut  loss  of  condnulty 

Where  the  lost  mastlcaloty  surface  can- 
rat  be  restored  by  sullabte  proaeMaia 

Loss  of  all  teeth  

Loes  of  all  upper  teeth 

Loss  of  alt  lower  teeth _ 

AH  upper  and  lower  poatartor  taelh 

missing  

All  upper  and  iowar  anteitor  teeth 

missing  

Al  upper  anterior  teeth  missing 

Al  lower  anterior  laeth  missing  

All  upper  and  lower  teeth  on  one  side 

missing  

Where  the  loss  of  masticatory  suifaoa  can 

be  restored  by  suitable  proethesia  ..„ 

Note.— These  ratings  apply  on^  to  bone 
loss  through  trauma  or  disease  such 
as  ostecfDyeiltis,  and  rat  to  the  loss  of 
the  atveolar  process  as  a  result  of  pe- 
rtodonlal  disease,  sir>ce  such  lose  Is 
not  considered  disabling.. 

9914  Maxilla,  loss  of  rT>ore  Sian  half 

Not  replaceable  by  prosthesis 

Reptaceatile  t>y  prosthesis ~ 

991 5  MaxiHa,  loss  of  half  or  less 
Loss  of  25  to  50  percent 

Not  rsplaceabie  by  prosthesis  

Replacaabie  by  prostfiesis 

Loes  of  less  than  25  percent 

Not  replaceBbte  try  prosthesis  

Replaceable  by  prostr«sls 

9916  Maxilla,  makinion  or  nonunion  of 

Severe  dteplacemeni 

Moderate  displacemeni 

Slight  displacemeni  


Rating 


10 


20 
0 


40 
30 
30 

20 


100 
SO 


40 
30 

20 
0 

30 

10 

0 


(PR  Doc.  93-1112  Filed  l-15-93?!fc:45  am) 
BtLUNQ  cooc  nae-ei-u 


38  CFR  Part  4 
R(N  2900-AE94 

Schedule  for  Rating  Disabilities; 
Respiratory  System 

AGENCY:  Department  of  Veterans  Affairs. 
ACTK)N:  Proposed  Rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  its 
Schedule  for  Rating  Disabilities  of  the 
Respiratory  System.  This  review  was   , 
initiated  because  of  a  General  ' 

Accounting  Office  (GAO)  study  noting 
that  there  has  been  no  comprehensive 
review  of  the  rating  schedule  since 
1945,  and  recommending  that  such  a 
review  be  conducted.  The  intended 
effect  is  to  update  the  respiratory  system 
portion  of  the  rating  schedule  to  ensure 
that  it  uses  current  medical  terminology, 
imambiguous  criteria,  and  that  it  reflects 
medical  advances  which  have  occiured 
since  the  last  review.  This  is  one  of  the 
16  categories  of  disability  in  the  rating 
schedule  which  we  plan  to  revise. 


r- 
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DATES:  Comments  must  be  received  by 
VA  on  or  before  March  22, 1993. 
Comments  will  be  available  for  public 
inspection  until  March  30, 1993.  This 
change  is  proposed  to  be  effiective  30 
days  after  the  date  of  publiaation  of  the 
final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  this 
change  to  the  Secretary  of  Veterans 
Affaire  (271  A),  Department  of  Veterans 
Affairs,  810  Vermont  Ave.,  NW., 
Washington,  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  only  in  the  Veterans 
Services  Unit,  room  170,  at  the  above 
address  between  the  hours  of  8  a.m.  and 
4;30  p.m.,  Monday  through  Friday 
(except  holidays),  until  March  30, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Seavey,  Consultant,  Regulations  Staff 
(211B),  Compensation  and  Pension 
Service,  Veterans  Benefits 
Administration,  (202)  233-3005. 
SUPPLEMENTARY  INFORMATION:  In 
December  1988,  GAO  published  a  report 
entiUed  VETERANS'  BENEFITS:  Need 
to  Update  Medical  Criteria  Used  in  VA's 
Disability  Rating  Schedule  (GAO/HRD- 
89-28).  After  consulting  numerous 
medical  professionals  and  VA  rating 
specialists  GAO  concluded  that  a 
comprehensive  and  systematic  plan  was 
needed  for  reviewing  and  updating  VA's 
Schedule  for  Rating  Disabilities  (38  CFR 
part  4).  The  medical  professionals  noted 
outdated  terminology,  ambiguous 
impairment  classifications  and  the  need 
to  add  a  number  of  medical  conditions 
not  presently  in  the  rating  schedule. 
GAO  recommended  that  VA  prepare  a 
plan  for  a  comprehensive  review  of  the 
rating  schedule  and,  based  on  the 
results,  revise  the  medical  criteria 
accordingly.  VA  agreed  to  these 
recommendations. 

In  the  Federal  Register  of  January  8, 
1991,  VA  pubUshed  an  advance  notice 
of  proposed  rulemaking  advising  the 
public  that  VA  was  preparing  to  revise 
and  update  the  rating  schedule  for 
respiratory  disabilities.  Comments  and 
suggestions  were  received  from  the 
Veterans  of  Foreign  Wars,  American 
Legion,  and  VA  employees.  VA  also 
contracted  with  an  outside  consultant  to 
suggest  revisions.  The  primary 
cih).  nives  of  this  review  are  to  update 
tlie  medical  terminology,  provide 
unambiguous  rating  criteria,  and  ensure 
that  the  schedule  reflects  recent  medical 
advances, 

Coramenters  suggested  that  several 
diagnoses  be  added  and  that  certain 
evaluation  criteria  be  changed.  In  our 
proposal  we  have  added  or  reclassified 
a  number  of  respiratory  conditions  that 


commonly  occur  among  veterans,  and 
we  have  proposed  changes  in  the 
evaluation  criteria  for  the  sake  of  greater 
clarity  and  objectivity. 

One  commenter  reconunended  that 
footnotes  indicating  entitlement  to 
special  monthly  compensation  under 
title  38,  United  States  Code  1114(k)  be 
added  next  to  diagnostic  codes  6518 
(laryngectomy)  and  6519  (aphonia).  The 
criteria  for  entitlement  to  special 
monthly  compensation  under  that 
paragraph  are  contained  in  38  CFR 
3.350(al.  Those  criteria  are  extensive, 
very  complicated,  and  often  do  not 
correspond  exactly  to  evaluation  criteria 
in  the  rating  schedule.  For  that  reason, 
it  is  important  that  raters  refer  to  the 
regulations  governing  special  monthly 
compensation  rather  than  relying  on 
cross-references  in  the  rating  schedule, 
especially  since  it  would  be  difficult  if 
not  impossible  to  cross-reference  those 
regulatory  provisions  consistently  and 
accurately. 

If  medical  terminology  in  the  rating 
schedule  is  outdated,  it  is  difficult  for 
rating  specialists  to  accurately  compare 
medical  evidence  to  requirements  of  the 
rating  schedule.  For  that  reason,  we 
propose  to  update  some  of  the  medical 
terms  which  now  appear  in  the 
respiratory  schedule  to  ensure  that  the 
schedule  uses  the  terms  most  commonly 
used  in  current  medical  practice.  Under 
the  diagnostic  code  for  deflection  of 
nasal  septum  (6502),  the  word 
"deviation"  will  be  substituted  for 
"deflection."  Under  diagnostic  code 
6504  (loss  of  part  of  nose  or  scars),  the 
mention  of  "nares"  in  the  evaluation 
criteria  for  30  percent  will  be  changed 
to  "nasal  passages."  In  addition,  since 
the  word  "neoplasm"  better  connotes  a 
pathological  abnormality  than  the  terra 
"new  growth,"  we  propose  to  substitute 
that  word  under  diagnostic  codes  6819 
and  6820.  which  pertain  to  malignant 
and  benign  conditions,  respectively. 

A  nunU)er  of  grammatical  elements 
are  useful  in  eliminating  ambiguity  and 
ensuring  that  the  schedule  presents  the 
rating  criteria  for  listed  disabilities  as 
precisely  as  possible.  We  are  proposing 
editorial  changes,  primarily  of  syntax 
and  punctuation,  throughout  this 
portion  of  the  rating  schedule.  These 
changes  are  intended  to  clarify  the 
rating  criteria  and  represent  no 
substantive  amendment. 

The  current  rating  schedule  uses 
comparative  terms  such  as 
"pronounced."  "severe."  "moderate," 
and  "mild"  preceding  evaluation 
criteria  for  various  levels  under 
diagnostic  codes  6514  (sphenoid 
sinusitis),  6516  (chronic  laryngitis), 
6601  (bronchiectasis),  and  6602 
(bronchial  asthma).  Rather  than  helping 


to  explain  fx  clarify  the  specific 
evaluation  criteria  which  they  precede, 
these  terms  inject  an  element  of 
ambiguity  not  otherwisu  present.  For 
that  reason,  we  propose  to  delete  these 
labels. 

Under  several  diagnostic  codes, 
evaluation  criteria  describing 
respiratory  disability  are  subjective  and 
often  inconsistently  interpreted.  There 
are  also  instances  in  which  evaluations 
are  assigned  solely  on  conditions 
resulting  from  trauma  or  surgery  rather 
than  actual  respiratory  dysfunction.  To 
determine  the  level  of  disability  under 
several  diagnostic  codes,  we  propose  to 
substitute  criteria  which  are  objective, 
quantifiable,  and  which  can  be 
measured  through  commonly  available 
pulmonary  function  tests.  The  measure 
of  forced  expiratory  volume  in  one 
second  (FEV-1)  represents  the 
percentage  of  air  in  the  lung  which  can 
be  expelled  in  that  lei^th  of  time.  When 
greater  than  80  percent,  breathing  is 
categorized  as  normal.  This  measure  has 
been  included  under  diagnostic  codes 
6520  (stenosis  of  larynx  including 
residuals  of  laryngeal  trauma),  6600 
(chronic  bronchitis),  and  6602 
(bronchial  asthma).  The  criteria  under 
diagnostic  code  6520  currently  require  a 
subjective  determination  as  to  the 
degree  of  respiratory  impairment. 
Criteria  under  diagnostic  codes  6600 
and  6602  similarly  depend  on  standards 
such  as  coughing  and  dyspnea  which 
are  inherently  difficult  to  measure. 

Another  measure  of  respiratory 
impairment  is  forced  vital  capacity 
(FVC),  which  is  the  total  volume  of  air 
a  person  can  forcibly  expire.  FVC      .^.^ 
measurements  have  been  included 
under  the  newly  proposed  rating 
formula  for  interstitial  lung  disease.  The 
ratio  of  FEV-1  to  FVC  (FEV-1 /FVC)  has 
been  included  under  diagnostic  codes 
6600  (bronchitis)  and  6602  (bronchial 
asthma). 

Another  usefiil  test  measures  the 
diffusion  capacity  of  the  lung  for  carbon 
monoxide  by  the  single  breath  method 
(DLCO(SB)).  Use  of  this  criterion  is 
proposed  under  diagnostic  code  6600 
(chronic  bronchitis)  and  the  rating 
formula  for  interstitial  lung  disease.  Tlie 
amount  of  oxygen  which  can  be 
consumed  in  a  minute  is  also  a  useful 
determinant  of  hmg  impairment.  This 
criterion  is  included  urfder  diagnostic 
code  6600  (chronic  bronchitis)  and  the 
rating  formula  for  interstitial  lung 
disease. 

Atrophic  rhinitis  is  currently  rated 
under  one  diagnostic  cx)de,  6501.  Since 
the  condition  may  arise  from  three 
distinct  etiologies,  however,  vv-e  propose 
to  delete  that  code  and  assign  three  new 
diagnostic  codes:  6522  for  allergic 
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rhiaitis,  6523  for  bacterial  rhinitis,  and 
6524  for  granulomatous  rhinitis.  The 
proposed  levels  of  disability  are  30  and 
10  percent  under  diagnostic  code  6522. 
and  50  and  10  percent  under  6523.  A 
100  percent  evaluation  will  be  assigned 
under  diagnostic  code  6524  for 
Wegener's  granulomatosis  ^d  midline 
granuloma,  and  a  20  percent  evaluation 
will  be  assigned  for  other  types  of 
granulomatous  infection.  Percentages 
imder  diagnostic  code  5524  differ  from 
diagnostic  codes  6522  and  6523  because 
of  the  more  seriously  disabling  effect 
and  occasionally  life-threatening  nature 
of  granulomatous  diseases. 
We  propose  to  eliminate  the  0  percent 
'  level  under  diagnostic  code  6502 
(deviation  of  nasal  septum),  which  is 
currently  assigned  for  "slight 
symptorhs,"  since  it  serves  no  useful 
purpose.  As  elsewhere  in  the  rating 
schedule,  when  the  criteria  for 
compensable  evaluations  are  not  met,  a 
0  percent  evaluation  will  be  assigned 
(38CFR4.31). 

A  50  percent  evaluation  under 
diagnostic  code  6514,  chronic  sphenoid 
sinusitis,  currently  requires  repeated 
curettage  after  the  development  of 
osteomyelitis.  We  propose  to  delete  this 
requirement  since  curettage  is  no  longer 
commonly  used  to  treat  this  condition. 
We  also  propose  to  delete  mention  of 
"symptoms  mild  or  occasional"  at  the  0 
percent  level,  since  this  description 
does  not  assist  the  rater  in  the 
assignment  of  evaluations. 

Under  the  ciurent  rating  schedule, 
healed  injuries  of  the  larynx  are  rated 
under  diagnostic  code  6517,  and 
stenosis  of  the  larynx  under  diagnostic 
code  6520.  We  propose  to  delete 
diagnostic  code  6517  and  combine 
residuals  of  laryngeal  trauma  and 
stenosis  of  the  larynx  imder  diagnostic 
code  6520,  and  to  evaluate  the  level  of 
severity  according  to  the  results  of 
pulmonary  function  testing  as  opposed 
to  the  more  ambiguous  criteria  of 
dyspnea  on  slight,  moderate,  or  heavy 
exertiot)  used  in  the  current  schedule. 
Permanent  tracheostomy  will  continue 
to  be  rated  as  totally  disabling.  We  also 
propose  to  rate  injuries  of  the  pharynx 
under  a  new  diagnostic  code,  6521. 

Laryngectomy  is  currently  assigned  a 
100  percent  evaluation  under  diagnostic 
code  6518.  Since  surgical  treatment  is 
often  confined  to  partial  removal  of  the 
larynx,  we  propose  to  limit  this  code  to 
total  laryngectomy.  The  heading  will  be 
accordingly  amended,  and  an 
instruction  will  be  added  to  rate  the 
residuals  of  partial  laryngectomy  as 
laryngitis  under  diagnostic  code  6516, 
aphonia  imder  6519,  or  stenosis  of 
larynx  under  6520. 


The  evaluation  criteria  for  chronic 
bronchitis  {diagnostic  code  6600),  and 
bronchial  asthma  (6602).  have  been 
revised  to  include  the  results  of 
pulmonary  function  testing  and  other 
objective  characteristics.  Veterans  with 
bronchitis  who  meet  the  requirements 
for  home  oxygen,  as  outlined  in  a  Note 
which  has  been  added  under  diagnostic 
code  6600,  vdll  be  assigned  a  100 
percent  evaluation.  The  evaluation 
criteria  for  bronchiectasis  (6601) 
currently  rely  on  a  number  of  subjective 
indicators  such  as  comparative  degrees 
of  dyspnea,  anemia,  and  impairment  of 
general  health.  The  proptiscKi  revision 
will  provide  more  objective 
measurements  of  lung  involvement, 
severity  of  signs  and  symptoms,  and 
frequency  of  required  treatment.  Since 
bronchiectasis  can  disrupt  pulmonary 
function  in  a  manner  similar  to 
bronchitis  (6600),  an  instruction  has 
been  added  which  permits  alternative 
evaluation  under  those  criteria. 
Residuals  of  bronchiectasis  will  also  be 
rated  as  bronchitis.  Emphysema  under 
diagnostic  code  6603,  and  chronic 
obstructive  pulmonary  disease  under  a 
newly  established  diagnostic  code  6604, 
will  be  rated  under  the  same  evaluation 
criteria  as  chronic  bronchitis  since  both 
of  these  conditions  have  similar 
disabling  manifestations.  The  current 
percentage  levels  of  100. 60.  30,  and  10 
percent  will  not  be  changed  for  diseases 
of  the  trachea  and  bronchi  under  these 
codes. 

Section  356  of  title  38,  United  States 
Code  provided  graduated  evaluations 
for  tuberculosis,  each  evaluation 
assigned  for  a  specified  period. 
Although  Public  Law  90-493  repealed 
section  356,  that  section  still  applies  to 
any  veteran  who  was  receiving  or 
entitled  to  receive  compensation  for 
tuberculosis  on  August  19, 1968. 
Diagnostic  codes  6701  through  6704, 
and  6721  through  6724  apply  in  these 
protected  cases  and  no  changes  to  those 
codes  are  proposed. 

Diagnostic  codes  6730  (active 
pulmonary  tuberculosis),  and  6731 
(inactive  pulmonary  tuberculosis)  apply 
to  the  evaluation  of  tuberculosis  where 
the  veteran  was  initially  entitled  after 
August  19, 1968.  Diagnostic  code  6730 
currently  provides  for  a  total  evaluation 
while  pulmonary  tuberculosis  is  active. 
No  change  of  this  code  is  proposed. 
Diagnostic  code  6731  assigns  a  100 
percent  evaluation  for  one  year 
following  the  date  that  tuberculosis 
becomes  inactive.  We  propose  to 
eliminate  the  period  of  convalescence 
and  to  rate  residuals  of  tuberculosis  as 
bronchitis  under  diagnostic  code  6600. 
This  change  is  warranted  because  a 
person  whose  tuberculosis  has  been 


cured  through  chemotherapy  does  not 
ordinarily  require  a  period  of  prolonged 
convalescence,  and  diagnostic  code 
6600  provides  a  broad  enough  range  of 
evaluations  to  rate  actual  disability  as 
established  by  current  medical 
information.  The  instructions  on  rating 
tuberculosis  in  nonservice-connected 
pension  cases  will  be  retained  in  a  Note 
following  diagnostic  code  6730  with  no 
substantive  change. 

Nontuberculous  diseases  of  the  lungs 
and  pleura  are  currently  rated  under 
diagnostic  codes  6800  through  6821. 
These  pulmonary  conditions  can 
generally  be  classified  as  bacterial 
infections  of  the  lung,  interstitial  lung  I 
disease,  mycotic  lung  disease,  or 
restrictive  lung  disease.  We  propose  that 
many  of  the  conditions  addressed  in  the 
current  rating  schedule,  together  with 
additional  representative  conditions,  be 
regrouped  according  to  these  categories 
of  disability  and  consecutively  [ 

numbered.  Each  group  of  disabilities 
will  be  followed  by  an  appropriate 
rating  formula  identifying  evaluation 
criteria  common  to  the  listed  diseases. 
This  arrangement  will  facilitate  the 
correct  classification  and  evaluation  of 
similar  conditions. 

Bacterial  infections  of  the  lung  listed 
in  the  current  rating  schedule  include 
actinomycosis  (diagnostic  code  6803), 
streptotrichosis  (6804),  and  abscess  of 
the  lung  (6809).  We  propose  to  delete 
these  codes  and  add  diagnostic  codes 
6822,  Actinomycosis.  6823,  Nocardiosis, 
and  6824,  Chronic  lung  abscess. 
Streptotrichosis  will  not  be  retained 
because  it  is  an  obsolete  term  for 
actinomycosis.  Nocardiosis  will  be 
added  because  it  is  common  in  this 
category  of  disease.  The  new  codes  will 
be  rated  according  to  a  general  formula 
for  bacterial  infections.  Active 
infections  will  be  evaluated  as  100 
percent  disabling  with  residuals  rated  as 
bronchitis  under  diagnostic  code  6600. 

Diagnostic  codes  which  currently 
identify  interstitial  lung  diseases  | 

include  6800  (anthracosis),  6801 
(silicosis),  and  6802  (pneumoconiosis). 
These  codes  will  be  deleted.  Diagnostic 
codes  6825,  Diffuse  interstitial  fibrosis 
(interstitial  pneumonitis,  fibrosing 
alveolitis),  6826,  Desquamative 
interstitial  pneumonitis,  6827, 
Pulmonary  alveolar  proteinosis,  6828, 
Eosinophilic  granuloma  of  lung,  6829, 
Drug-induced  pulmonary  pneumonitis 
and  fibrosis,  6830,  Radjation-induced 
pulmonary  pneumonitis  and  fibrosis, 
6831,  Hypersensitivity  pneumonitis 
(extrinsic  allergic  alveolitis),  and -6832, 
Pneumoconiosis  (silicosis,  asbestosis, 
anthracosis,  etc.)  will  be  added  under 
the  category.  The  inclusion  of  diseases 
which  are  not  shown  in  the  current 


Federal  Register  /  Vol.  58.  No.  11  /  Tuesday.  January  19.  1993  /  Propoaed  Rules 


406S 


schedule  will  allow  for  a  more  complete 
representation  of  this  category.  These 
diagnostic  codes  will  be  rated  according 
to  a  general  formula  for  interstitial  lung 
disease.  Evaluation  levels  of  100.  70, 40. 
10,  or  0  percent  will  be  assigned 
according  to  the  results  of  pulmonary 
function  testing,  and  will  replace  the 
criteria  of  100.  60,  30,  and  10  percent 
which  currently  follow  diagnostic  code 
6802  and  rely  on  sub)ectiva  indicators 
such  as  impairment  of  bodily  vigor  and 
dyspnecL  Tlie  intermediate  levels  of 
disMiility  which  can  be  objectively 
identified  through  pulmonary  function 
tests  justify  higher  evaluations  than  the 
60  percent  and  30  percent  which  are 
assigned  undw  the  more  subfective 
criteria  in  the  currmt  rating  schedule.  A 
100  percent  evaluation  will  be  assigned 
when  the  requirements  for  home  oxygen 
are  met  in  the  same  manner  as  for 
bronchitis  under  diagnostic  code  6600. 

Dia^rastic  codas  pertaining  to  the 
following  mycotic  lung  diseases  will  be 
removed:  6805  (blastomycosis  of  lung), 
6806  (sporotrichosis  of  lung),  6807 
(aspergillosis  of  Irsng).  6808  (unspecified 
mycosis  of  lung),  and  6821 
(coccidioidomycosis).  Diagnostic  codes 
6833.  Histoplasmosis  of  lung,  6834. 
Coccidioidomycosis,  6835, 
Blastomycosis,  6836,  Cryptococcoses, 
6837.  Aspergillosis,  and  6838, 
Mucormycosis  will  be  added  to 
represent  this  category  of  hingal 
infections.  Sporotrichosis  will  be 
deleted  because  it  usiially  affects  only 
the  skin  and  lymph  nodes,  and  lung 
involvement  is  uncommon.  Mycotic 
lung  diseases  will  be  rated  as  100,  50, 
30,  or  0  percent  disabling  depending  on 
the  activity  and  severity  of  the  disease. 
A  Note  will  be  added  to  the  formula 
which  is  essentially  the  same  Note 
currently  attached  to  diagnostic  code 
6821  explaining  the  principles  of 
service  connection  for 
coccidioidomycosis.  Tlie  term  "San 
.  Joaquin  Valley  Fever"  will  be  deleted 
from  the  Note  since  it  represents  only  a 
stage  of  coccidioidomycosis  and  is  not 
synonymous  with  the  disease  itself. 
'  Codes  currently  pertaining  to  the 
following  restrictive  lung  diseases  will 
be  removed:  6810  (serofibrinous 
pleurisy),  6811  (purulent  pleurisy).  6812 
fbroncbocutaneous  or  bronchopleural 
fistula),  6813  (permanent  collapse  of  the 
lung),  6814  (spontaneous 
pneumothorax),  6815 
(pneiunonectomy),  6816  Qotectomy). 
and  6818  (residuals  of  pleural  cavity 
injuries).  A  rating  formula  for  restrictive 
lung  disease  will  follow  new  diagnostic 
codes  6839,  Diaphragm  paralysis  or 
paresis,  6840,  Spinal  cord  injury  with 
respiratory  insufficiency,  6841, 
Kyphoscoliosis,  pectus  excavatum. 


pectus  carinatum,  6842.  Ttaumatic  chest 
wall  defect,  pneumothorax,  hernia,  etc., 
6843,  Post-surgical  residual  (lobectomy, 
pneumonectomy,  etc.),  and  6ft44. 
Chronic  pleural  effusion  or  fibrosis. 
Since  collapse  therapy  for  tuberculosis 
is  no  longer  common,  a  separate  code 
for  permanent  collapse  of  the  lung  will 
not  be  retained.  The  conditions 
currently  rated  as  pleurisy  will  be  rated 
as  chronic  pleural  effusion  or  fibrosis; 
fistula,  pneumonectomy,  and  lobectomy 
will  be  rated  under  post-smgical 
residual;  pleural  cavity  injuries  and 
pneumothorax  will  be  rated  as  traumatic 
chest  wall  defect.  Diaphragm  paralysis. 
spinal  cord  injury,  and  kyphoscoliosis 
are  significant  disorders  which  warrant 
separate  codes,  lliese  restrictive  lung 
diseases  will  be  rated  according  to  the 
same  criteria  as  bronchitis,  or  the 
primary  disorder. 

A  Note  has  been  added  following  tbe 
formula  for  restrictive  long  diseases 
with  rating  instructions  to  be  applied  in 
specific  situations.  Under  the  currant 
diagnostic  code  for  spontaneous 
pneumothorax  (6814),  a  100  percent 
evaluation  is  provided  for  six  months  of 
convalescence  following  this  event. 
Howevor,  episodes  of  spontaneous 
pneumothorax  typically  resolve  with 
full  absorption  of  air  space  much 
sooner.  We  are  thus  proposing  a  three 
month  period  of  convalescence  instead 
of  six.  This  i>eriod  of  convalescence  will 
be  assigned  as  of  the  date  of  hospital 
admission  and  continue  for  three 
months  fi-om  the  first  day  of  the  month 
following  hospital  discharge.  Empyema 
will  continue  to  be  evaluated  as  100 
percent  disabling  while  persistent.  With 
a  bullet  or  missile  retained  in  the  lung, 
a  20  percent  evaluation  will  be  assigned 
for  discomfort  on  exertion  or  limitation 
of  breathing.  Coexisting  injuries  to 
muscle  groups  I  through  fV  (diagnostic 
codes  5301  through  5304)  will  continue 
to  be  combined  with  injuries  of  the 
pleural  cavity.  Muscle  group  XXI  under 
diagnostic  code  5321,  however,  pertains 
to  the  diest  muscles  which  control 
respiration.  Since  separate  evaluation  of 
disorders  having  the  same  disabling 
manifestations  is  prohibited  as 
"pjTamiding"  under  §4.14,  we  propose 
to  note  that  injuries  to  muscle  group 
XXI  will  not  be  combined  with  ratings 
for  respiratory  involvement. 

The  current  rating  schedule  addresses 
chronic  passive  congestion  of  the  lung 
imder  diagnostic  code  6817  by  directing 
raters  to  rate  the  underlying  disease.  We 
propose  to  redesignate  diagno^ic  code 
6817  as  "Pulmonary  vascular  disease," 
since  this  is  the  most  common  cause  of 
passive  congestion,  and  to  provide 
specific  evaluation  criteria  for  100,  60, 
30,  and  0  percent  evaluations. 


For  malignaDdes  of  the  respiratory 
system,  diagnostic  code  6819  cunently 
provides  a  100  percent  evaluation  for 
two  years  following  swgery  cr  the 
cessation  of  antineopla^c  therapy.  This 
provision  is  applied  at  the  time  of  rating 
by  assigning  a  two  year  total  evahiation 
with  a  prospective  reduction  consistent  ^ 
with  the  protected,  known  or  minimum 
evaluation.  Doe  to  improvements  fai  the 
administration  of  chemotherapy  and 
radiation  treatments,  we  beUeve  that  a 
specified  convalescent  evaluation  is  no 
longer  warranted,  and  that  a  decision  to 
reduce  an  evaluation  should  be  based 
on  medical  findings  rather  than  a 
regulatory  assumption  that  there  has 
b^n  an  improvement.  We  propose 
instead  to  continue  the  total  evaluation 
after  treatment  is  discontinued  and  to 
examine  the  veteran  six  mooths 
thereafter.  If  the  results  of  this  or  any 
subsequent  examination  warrant  a 
reduction  in  evaluation,  the  reduction 
would  be  implemented  under  the 
provisions  ot3S  CFR  3.105(e).  This 
method  offers  the  additional  advantage 
of  giving  veterans  prior  notice  of  any 
proposed  action  and  an  opportunity  to 
present  evidence  showing  that  the 
action  should  not  be  taken. 

Two  diagnostic  codes  have  been 
added  as  disabilities  of  the  lungs  and 
pleura:  Diagnostic  codes  6845, 
Sarcoidosis,  and  6846,  Sleep  annea 
syndromes.  Pulmonary  sarcoidosis  will 
be  rated  as  60,  30,  or  0  percent 
disabling,  and  sleep  apnea  syndromes 
will  be  evaluated  as  100,  50,  30,  or  0 
percent  disabling  according  to  specified 
evaluation  criteria.  Following  the 
criteria  for  sarcoidosis,  an  instruction 
has  been  included  which  allows  rating 
according  to  pulmonary  impairment  as 
for  chronic  bronchitis  (6600).  Residuals 
of  infection  will  also  be  rated  as 
bronchitis  (6600).  Extra-pulmonary 
involvement  will  be  rated  under  the 
criteria  far  rating  disabiUties  of  the 
specific  body  system  affected. 

Section  4.96(a),  which  precedes  the 
respiratory  schedule  and  sets  forth  the 
principles  relating  to  combination  of 
respiratory  conditions,  will  be  revised  to 
reflect  the  reassignment  of  diagnostic 
codes  described  above. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibihty  Act,  5  U.S.C.  601-612.  The 
reason  for  this  certification  is  that  this 
amendment  would  not  directly  affect 
any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
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analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  Secretary 
has  determined  that  this  regulatory 
amendment  is  non-major  for  the 
following  reasons: 

(1)  It  will  not  have  an  annual  impact 
on  the  economy  of  $100  million  or 
more. 

(2)  It  will  not  cause  a  major  increase  ' 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovetion,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  are  64.104  and  64.109. 

List  of  Subjects  in  38  CFR  Fart  4 

Handicapped,  Pensions,  Veterans. 

Approved:  August  11, 1992. 
Edward  J.  Da-Mrixuld, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  4,  subpart  B,  is 
proposed  to  be  amended  as  set^forth 
below: 

PART  4— SCHEDULE  FOR  RATING 
DISABILITIES 

Subpart  B— Disability  Ratings 

1.  The  authority  citation  for  Part  4  is 
revised  to  read  as  follows: 

Authorit)-:  72  Stat.  1125;  38  U.S.C.  1155, 
unless  otherwise  noted. 

2.  In  §  4.96,  paragraph  (a)  is  revised  to 
read  as  follows: 

(a)  Rating  coexisting  respiratory 
conditions.  Ratings  under  diagnostic 
codes  6600  through  6817  and  6822 
through  6846  will  not  be  combined  with 
each  other.  Where  there  is  lung  or 
plexual  involvement,  ratings  under 
diagnostic  codes  6819  and  6820  will  not 
be  combined  with  each  other  or  with 
diagnostic  codes  6600  through  6817  or 
6822  through  6846.  A  single  rating  will 
be  assigned  under  the  diagnostic  code 
which  reflects  the  predominant 
disability  picture  with  elevation  to  the 
next  higher  evaluation  where  the 
severity  of  the  overall  disability 
warrants  such  elevation.  However,  in 
cases  protected  by  the  provisions  of 
Pub.  L.  90-493,  with  the  graduated 
ratings  of  50  and  30  percent  for  inactive 
tuberculosis,  elevation  is  not  for 
application.  1 

3.  Section  4.97  is  revised  to  read  as 
follows: 


4.97    Schedule  of  rating*— rMplratory 
•yatam.  ^ 

DtSEASES  OF  THE  NOSE  AND  THROAT 


6502    Seplum,  nasal,  deviation  o^. 
Traumatic  only. 
Marked    tnterterence    with    brealtiing 

space  

6504  NoGe,  loM  of  port  ol,  or  acaiB  ex- 
posing both  nasal  passage  

Loss  o4  pari  cH  one  ala.  or  othar  obvious 
dlsnguremenl  

6510  Sinusms.  pansinusWs.  chrenlc. 

651 1  Sinusitis.  ettMnoid.  chronic. 

6512  Sinusir^.  frontal,  chronic. 

6513  Sinusitis.  maxUlaiy,  chronic. 

6514  SinusMs.  sphenoid,  chronic. 
General  Rating  FomHjIa  lor  Sinusitis  (dtag- 

nostic  codes  6510  through  6514): 

Following  radical  surgery  with  chronic 
osteomyelitis,  or,  severe  symptoms 
alter  repeated  surgeries 

Frequently  Incapacitaling  recurrences, 
and  frequent  severe  headaches,  and 
purulent  discharge  or  crusting  reflect- 
ing purutence  

Infrequent  headaches  with  discharge  or 
crusting  or  scabbing 

t)etected  by  X-ray  only 

6515  Laryngitis,  tuberculous,  active  or  In- 
active Rate  under  §$4.88b  or  4.89, 
whichever  Is  appropriate. 

6516  Laryngitis,  chronic. 

Merited  hoarseness  with  pathologicai 
changes  such  as  Innammation  of 
cords  or  mucous  membrane,  thiciien- 
ing  or  nodules  of  oords,  or  submucous 
Inftttratlon 

Moderate  hoarseness  with  irrflammation 
of  cords  or  mucous  membrane 

6518  Laryngectomy,  total  

Rate  the  residuals  of  partial  laryngectomy 

as  laryngiite  («5i6).  aphonia  (6519).  or 
stenosis  of  larynx  (6520). 

6519  Aphonia,  complete  orgar^. 
Constant   Inability  to  ccmmunlcate  by 

speech  

Constant  Ir^ility  to  speak  above  a  wtits- 

P«r 

Partial:  rate  as  laryngitis,  chronic  (6516). 

6520  Larynx,  stenosis  of,  Including  re- 
siduals of  laryngeal  trauma  (unilateral  or 
bllateraO: 

Forced  Expiratory  Volume  In  one  second 
(FEV-1)  less  than  40  percent  of  pre- 
dicted value,  with  Flow- Volume  loop 
compatible  with  upper  airway  obelruc- 
Uon,  or;  permanent  tracheostomy  ^i..... 

FEV-1  of  40  to  55  percent  pre(MAd, 
with  Flow-Voiume  Loop  compatible 
with  upper  alnnray  obstrjciion 

FEV-1  of  56  to  70  percent  predicted, 
iMith  Flow-Volume  Loop  compatible 
with  upper  alnvay  obstruction 

FEV-1  o(  71  to  80  percent  predMed, 
with  Flow-Voiurrte  Loop  compatible 
with  upper  airway  obstruction 

Note.—  Or  rate  as  aphonia  (6519). 

6521  Pharynx,  Injuries  to  Stricture  or  ob- 
struction of  pharynx  or  nasopharynx,  or; 
at>sence  of  soft  palate  secondary  to  trau- 
ma, chemical  bum,  or  granulomatous 
disease,  or,  paralysis  of  soft  palate  with 
swallowing  difftcutty  (nasal  regurgitation) 
and  speech  impatrment 

6522  Allergic  ihmitls. 

With  potyps 

Without  potyps,  but  wWt  marfied  Inter- 
feretKe  with  breathing  space 

6523  Bacterial  rhinttts. 
Rhinosderoma 


Rating 


10 
30 
10 


50 


30 

10 
0 


30 

10 
100 


10O 
60 


DISEASES  OF  THE  NOSE  AND  THROAT 
CONTINUEO 


With  pemianenl  hypertrophy  d 
turbinates   and   marlied   Intsrterence 

with  breathing  space 

6524    Granuiomalous  rhinKls. 

Wegener's  granulomatoels,  lethal  mIdHne 
granuloma - 

Other  types  c/t  granutomatous  MecUon  .. 


Rating 


10 
100 


Diseases  of  the  Trachea  and  Bronchi 


100 
60 
30 
10 


5C> 
30 
10 
50 


6600    Bronchitis,  chronic 

FEV-1  less  than  40  percent  of  predMed 
value,  or;  ttw  rabo  of  Forced  Expira- 
tory Volume  m  one  secorxl  to  Forced 

Vital  Capadfy  (FEV-1/FVC)  less  than 
40%,  or.  Diffusion  Capacity  of  the 
Lung  lor  Carbon  Monoxide  by  tfw  Sin- 
gle Breath  Method  (DLCO  (38))  less 
than  40  percent  predicted,  or;  maxi- 
mum exercise  capacity  less  than  15 
mi/kg/min  oxygen  consumption  (with 
cardiac  or  respiratory  limitation),  or, 
cor  pulmonale  (rlghl  heart  taVure),  or. 
right  venthcuiar  hypertrophy,  or,  pul- 
monary hypertervsion  (shown  tjy  Echo 
or  cardiac  catheterization),  or, 
episode<s)  of  acute  respiratory  failure, 
or;  meets  requirements  lor  home  oxy- 
gen   

FEV-1  ol  40  ID  55  percent  predded,  or, 
FEV-1/FVC  Of  40%  to  55%.  or;  DLCO 
(SB)  Of  40  to  55  percent  predicted,  or, 
maximum  oxygen  consumption  of  15 
io  20  mUkg/tnn  (with  cardlorespiralory 
limH)  

FEV-1  ot  56  to  70  peiceni  predkMd,  or. 
FEV-1/FVC  Of  56%  to  70%,  or;  DLCO 
(SB)  56  to  65  percent  predicted 

FEV-1  ol  71  to  80  percent  predicted,  or, 
FEV-1/FVC  of  71%  to  80%,  on  DLCO 
(SB)  greater  ttian  65  percent  predicted 

Note. — Requirements  for  home  oxygen 
are  met  wtien  arterial  oxygen  tension 
on  room  a(r  In  ttie  chronic  stable  state 
Is  less  than  or  equal  to  55  mm.  of 
mercury,  or  oxygen  saturation  is  less 
than  or  equal  to  88%.  K  (he  arterial  ox- 
ygen tension  Is  equivalerti  to  56-59 
mm.  of  mercury,  or  oxygen  saturation 
Is  equivalent  to  89-92%,  the  following 
secondary  dlagrx)6es  are  required: 
edema  or  congestive  heart  failure,  or; 
cor  pulmonale  with  EKG  P-wave 
changes  greater  than  or  equal  to  3 
mm.  in  leads  II,  III,  or  AVF.  or, 
erythrocythemla  with  hematocrit  of  at 
least  56%. 
6601    Bronchiectasis. 

Two  or  more  lobes  Invofved  with  severe 
hemoptysis,  chronic  antibiotic  usage, 
or  chronic  recuirertl  prHKimonia 

One  lobe  Involved,  with  severe 
hemoptysis,  chronic  antibiotic  usage, 
or  chronic  recurrent  pneumonia 

Persistent  paroxysmal  cough  at  Intervals 
throughout  the  day  with  abundant 
purulent  and  fetid  expectoration,  and 
slight,  M  any,  emphysema  or  weight 
loss 

Minor  hemoptysis,  or;  Ir^requent  anti- 
biotic usage,  or.  Infrequent  pneunrxxiia 

O  rate  according  to  pulmonary  Impair- 
ment as  for  chronic  brondiitis  (6600) .. 


Rating 


"i 


100 

60 
30 
10 


100 
60 

30 
10 


Diseases  of  the  Trachea  and 
Bronch*— Continued 


Nol*.--nate  residuals  o(  Infection  as 
bronchWs  (6600). 

6602  Astfvna.  bronchial. 

FEV-t  less  than  40  percent  predicted, 
on  FEV-1/FVC  less  than  40%,  or  at- 
taai»  occurring  more  than  once  weeit- 
ly  writti  episodes  ot  respiratory  failore, 
or,  requires  chronic  use  o(  systemic 
(oral  or  parenteral)  high  dose 
gijoocorticoids  or  krenuno-suppressive 
rT>odications 

FEV~1  o(  40  to  55  percent  predicted,  or 
FEV-1/FVC  o»  40%  to  55%,  Or  fre- 
quent visits  >o  a  physician  for  required 
cars  of  periodic  exacertMtions,  or, 
periodic  chronic  low  dose  courses  of 
systemic  (oral  or  parartteral) 
corticosteroids 

FEV-1  of  56  to  70  percent  predlctBd,  or; 
FEV-1/FVC  of  56%  to  70%,  or.  chron- 
ic bfonchodllator  therapy,  or  Inhata- 
tional  and-lnfiarTwnatory  medication  

FEV-1  of  71  to  80  percent  predicted,  or 
FEV-1/FVC  of  71%  to  80%,  or.  peri- 
odic medication  on  short  tenri  basis  .... 

Notsi— in  tfie  absence  of  citnical  firxlings 
of  asthma  at  Ume  of  examination,  a 
verified  history  of  asthmatic  attadcs 
must  be  of  record.  . 

6603  Emphysema,  pulnwnary. 

FEV-1  less  than  40  percent  of  predicted 
value,  or  tfie  ratio  of  Forced  Expira- 
tory Volume  in  one  second  to  Forced 
Vtta(  Capacity  (FEV-1/FVC)  less  than 
40%,  or  Diffusion  Capacity  of  the 
Lung  for  CartxMi  Monoxide  by  the  Sin- 
gle Breath  Method  (DLCO  (SB))  less 
than  40  percent  predicted,  or,  rr^axi- 
mum  exercise  capacity  less  ttian  15 
ml/kg/min  oxygen  consumption  (with 
cardiac  or  respiratory  limitation),  or 
cof  pulmonale  (right  heart  failure),  or 
rlj^  ventrlcuiar  hypertrophy,  or  pul- 
monary hypertension  (six>wn  by  Echo 
or  cardiac  catheterization),  or 
episode(s)  of  acute  respiratory  failure, 
or  meets  requirements  tor  home  oxy- 
gen   

FEV-1  of  40  to  55  percent  predicted,  or 
FEV-1 /FVC  of  40%  to  55%,  or  DLCO 
(SB)  of  40  to  55  percent  predicted,  or 
maximum  oxygen  consumption  of  15 
to  20  mi^min  (with  cardiorespiratory 
limit)  _ 

FEV-1  of  56 10  70  percent  predicted,  or 
FEV-1/FVC  of  56%  to  70%,  or  DLCO 
(SB)  56  to  65  percent  predicted  

FEV-1  of  71  to  80  percent  predicted,  or 
FEV-1/FVC  of  71%  to  80%,  or  DLCO 
(SB)  greater  thaA  65  percent  predicted 

Note.— Requirements  for  home  oxygen 
arsVnet  when  arterial  oxygen  tension 
on  room  air  In  the  chronic  stable  state 
Is  less  than  or  equal  to  55  mm.  of 
mercury,  or  oxygen  saturation  Is  less 

'  than  or  equal  to  86%.  If  the  arterial  ox- 
ygen tension  is  equtvaient  to  56-59 
mm.  of  mercury,  or  oxygen  saturation 
is  equivalent  to  88-92%,  the  following 
secondary  diagrxwes  are  required: 
edama  or  congestive  heart  failure,  or 
cor  putrrxKiale  with  EKG  P-wave 
dianges  greater  than  or  equal  to  3 
mm.  m  leads  II.  Ill,  or  AVF,  or 
erytftrocythamla  with  hematocrit  of  at 
least  56%. 

6604  Chronic  Otatructlve  Pulmon<^  Dis- 
ease   


Rattng 


100 


60 


30 


10 


100 


60 


30 


10 


DrSEASES  OF  THE  TRACHEA  AND 

Bronchi — Continued 


Diseases  of  the  Lungs  and  Pleura- 
Tuberculosis— Continued 


FEV-1  less  than  40  percent  of  predkrted 
value,  or  the  ratio  of  Forced  Expia- 
tory Volume  In  one  second  to  Fo^nid 
Vital  Capacity  (FEV-1 /FVC)  less  Hbn 
40%.  or  Dtttuslon  Capacity  of  the 
Lung  lor  Cartjon  Monoxide  by  9ie  SIrv 
gle  Breath  Method  (DLCO  (SB))  less 
ttian  40  percent  predicted,  or  maxi- 
mum exercise  capaoty  less  than  15 
ml/kg/min  oxygen  cor>sumptlon  (with 
cardiac  or  respiratory  limitation),  or 
cor  pulmonale  (right  heart  failure),  or 
right  ventricular  hypertrophy^-t)r  pul- 
rrxjnary  hypertension  (shown  by  Echo 
or  cardiac  cathetanzation),  or 
episode(s)  of  acuta  respiratory  failure, 
or  meets  requirements  for  home  oxy- 
gen   

FEV-1  of  40  to  55  percent  predated,  or 
FEV-1/FVC  Of  40%  to  55%,  or  DLCO 
(SB)  of  40  to  55  percent  predicted,  or 
maximum  oxygen  consumption  of  15 
to  20  mllc^'min  (with  cardiorespiratory 
limit)  - 

FEV-1  of  56  to  70  percent  predtctad,  or 
FEV-1 /FVC  of  56%  to  70%,  or  DLCO 
(SB)  56  to  65  percent  predicted  

.FEV-1  of  71  to  80  percent  predicted,  or 
FEV-1 /FVC  of  71%  to  80%,  or  DLCO 
(SB)  greater  than  65  percent  predicted 

Note. — Requirements  for  home  oxygen 
are  met  wt>en  arterial  oxygen  tension 
on  room  air  In  the  chronic  stable  stale 
Is  less  tftan  or  equal  to  55  mm.  of 
mercury,  or  oxygen  saturation  Is  less 
than  or  equal  to  88%.  If  tfie  arterial  ox- 
t  ygen  tension  Is  equivalent  to  56-59 
mm.  of  mercury,  or  oxygen  saturation 
Is  equivalent  to  89-92%.  the  following 
secondary  diagnoses  are  required: 
edema  or  congestive  heart  failure,  or 
cor  pulmonale  with  EKG  P-wave 
cfianges  greater  than  or  equal  to  3 
mm.  In  leads  II,  III,  or  AVF.  or 
erythrocythemia  with  hematocrit  of  at 
least  56%. 


Rating 


ncOng 


100 


60 


30 


10 


Diseases  of  the  Lungs  and  Pleura- 
tuberculosis 


Rating 


100 


Ratings  for  Pulmonary  Tuberculosis  Entitled  On 
August  19.  1968 


6701  Tut>erculcsls.    pulmonary.    clMonic, 
far  advanced,  acti-^e  

6702  Tubercutosffi.    pulnwnary,    chrorfic, 
moderately  advanced,  active 

6703  Tuberculosis,    pulmonary,    chronic, 
minimal,  active 

6704  Tuberculosis,    pulmonary,    chronic, 
active.  advarx»ment  unspecified  

6721  Tut>erculosis,    pulmortary.    chronic, 
far  advanced,  inactive  

6722  Tuberculosis,    pulfTXjnary,    chronic, 
moderately  advanced.  Inactive 

6723  Tuberculosis,    pulmonary,    chronic, 
mlnirr^al.  Inactive 

6724  Tut>erculosls,    pulmonary,    cfironic, 
Inactive,  advancement  unspecified  

General  Rating  Formula  for  Inactive  Pul- 
monary Tuberculosis: 
For  2  years  after  date  of  Inactivity,  fol- 
lowing   active   tuberculosis,    which 
was  clinically  Identtfled  during  serv- 
ice or  subsequently 


too 


Tlieraafter,  for  4  years,  or  In  any 
event,  to  6  years  after  data  of  inac- 
tivity    50 

Thereafter,  tor  5  years,  or  to  1 1  years 
after  date  of  tnacUvRy 30 

Following  far  advanced  lesione  diag- 
nosed at  any  tirr«e  wh'la  the  dtoease 
process  was  active,  minimum 30 

Following  moderatoiy  advanced  le- 
sions, provided  there  is  continued 
dtsat)iiity.  emphysema,  dysprtee  on 
exertion,  impalrr^ent  ot  health,  etc.  ..  20 

Otherwise 0 

Note.— (1):  The  100  pet  rating  under 
codes  6701  through  6724  is  not 
sutiect  to  a  requirement  of  prece- 
dent hoepitai  treatment.  It  win  be  re- 
duced to  50  pet  for  failure  to  submit 
to  examination  or  to  follow  pre- 
scriped  Ireatmeot  upon  report  to  that 
effect  Irom  the  medical  authorities. 
When  a  veteran  Is  placed  on  the 
too  pet  rating  for  Inactive  tut>er- 
culosis.  the  medical  authorities  will 
be  appropriately  notified  ol  the  tact, 
and  of  ttw  necessity  urxler  38 
U.S.C.  356  to  notify  the  Adjudication 
Division  In  \he  event  of  failure  to 
submit  to  examirwtion  or  to  toUow 
prescrioed  treatment.. 

Note.— (2):  The  graduated  50  pet  and 
30  pet  ratir>gs  and  tt>e  permanent  30 
pet  and  20  pet  ratir>g$  (or  Inactive 
pulnwruiry  tut>ercuios4S  are  not  to  be 
combined  with  ratir>gB  tor  ottier  res- 
piratory dlsat>iUtles.  FoMowIng 
thoracoplasty  the  rating  wiH  be  tor 
removal  of  ribs  combined  wm  tfw 
rating  for  ooila{:«ed  lung.  Resection 
of  ribs  Incident  to  tftoracopiasty  wiH 
t>e  rated  as  removal. 

Ratings  for  Pulmonary  Tuberculosis  Initially  Entitled 
After  August  19,  1968 


6730  Tuberculosis,  puknonaty.  cfKonic, 
active 

Note,— Active  puirrxxtary  tuberculosis 
wiH  t>e  considered  permanently  and 
totally  disabling  tor  nonservice-con- 
neaed  periston  purposes  in  ttte  fol- 
towing  circumstances:. 

(a)  Associated  with  active  tut>ercul06ls 
Involving  other  than  the  respiratory 
system 

(b)  With  severe  assodated  symptoms 
or  with  exterwive  cavity  tormation.  ... 

(c)  Reactivated  cases,  generally 

(d)  With  definite  advancement  of  le- 
sions on  successive  exanimations  or 
while  urxJer  treatmerw 

(e)  Without  retrogression  of  lesions  or 
other  evidence  of  material  Improve- 
ment at  the  end  of  6  rrtonlhs  hos- 
pitalization or  witfiout  cftange  of  di- 
agnosis from  "active"  at  ttie  erxl  of 
12  monttK  hospitalization.  Material 
Improvement  means  lessening  or 
at>sence  of  diriical  symptoms,  and 
X-ray  finding  of  a  stationary  or  ret- 
rogressive lesion , 

6731  Tuberculosis,  puknonwy,  chronic 
Inactive  \ 

Note.— Rate  residual  scar  or  flbroeis 
as  chronic  brorx;hit>6  (6600). 

6732  Pleurisy,  tuberculous,  active  or  in- 
active Rate  under  §§ 4.88b  or  4.89, 
whiefiever  Is  appropriate. 


100 


4968 
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NoNTuecicuijous  Diseases 


6817    Puknonvy  Vatculw  DtBOMa. 

Pilmary  pulrraxwiy  hypartanalon,  or, 
chronic  pufenonary  thromboamboBsm 
vrflh  avMano*  of  puimonsfy  hyper- 
lanaton.  rfgM  ¥«ntrtcu(ar  hypartraphy. 
or  rtgM  hMrt  fklur*,  or,  puknonwy  hy- 
parlMiston  Moortduy  to  otfwr  otMbuo- 
IIM  (lM«M  ol  puknorwiy  artMlM  or 
MintwMh  ovidanocof  rtgM  v«««1cuiar 
hypartroptiy  or  rtgM  hMrt  iaiui* 

Chronic  putmorauy  thrornboombolww  m- 
quiring  andcoagulw«  Viarapy.  or.  toi- 
lowing  Inisrtor  www  civ  tuigsry  inW>- 
oui  a^dancs  o(  puimonary  hypar- 
lanaion  or  rtgM  varMcuiar  dyslurKtion 

Acuta  pulRKjnary  an<x)llim  wMti  Maiduai 
synvtoms 

Raaoivad  puinwnaiy  thnxnboamtelain 

wNh  no  raaiduai  aymploim 

8819    Naoptasma.  malgnaM.  any  ^Md- 

lled  part  d  raapiwtory  syatam  mciiMiwa 

d  slUn  gro««lha  

Nola.  rpiiowHng  tha  oaaaaflon  of  sur- 
gical. X-ray,  andneopiaaflc  cttamo- 
Bwrapy  or  olhar  twrapwiWr  proca- 
dura,  t^e  rating  of  100  pensnt  shaJ) 
continue  with  a  manMofy  VA  axam- 
Inaiion  at  Vw  ai^irailon  of  aik  montfia. 
Any  change  m  iwiualon  baaed  upon 
mat  •ommetlon  shal  be  tubfect  to 
the  prowMnns  oi  §3.l05(e)  of  (Ms 
chapter,  li  ihetv  haa  been  no  local  re- 
currence or  wetaataaH,  nrta  on  reaidu- 


6820    Neoplasms,  benlgrv  any 

^part  of  reapiealoiy  system. 

tne  rating  wfl  be  based  on  applcabie  rea- 
plratory  analogy. 

Bactariaf  Infecilona  of  the  Lung 

6822  Actlnomycosia 

6823  Nocvdtoals 

6824  Chronic  Lung  Abacesa „ 

General  Rating  Fomwla  (or  Bactertal  Infec- 
tions of  tha  Lung  (dtognoalc  codaa  6822 
through  6824): 

Active  MacUon  «Mh  systemic  symptoms 
such  aa  lever,  night  siveats,  waigM 

loss,  or  hemoptyaia 

For  poet  surgical  raaiduai  and  poat-lieat- 

mert  ll>rosls  and  scars,  rata  aa  tor 

chronic  broncMlis  (6600). 

MerstWal  Lung  Diseese 

6825  Difluse  Interstitial  fibroala  (Interstitial 
pneumonitis,  (btoslng  aivaoHds) 

6826  Desquamattva  Marstibai  pnaumo- 


6827  Pulmonary  alveolar  proteinosia 

6828  EoalnophiHc  granuloma  of  kjng  

6829  Orug-kiduced   pUknorwry  pneutno- 
nltts  and  Ibrosia 

6830  Radtation-mducad  pulmonary  pneu- 
monitis and  Wiroaia  .— _ ~.~ 

6831  HypersensMvlly  pneumonitia  (aiditn- 
slc  aSergfc  sNeoWs) 

6832  Pnaumoconioala  (sNoosis, 
sis,  anthracoala,  ale.) ... 


Rating 


too 

60 

30 

0 

too 


too 


NONTUBERCULOUS  Diseases— Cortfinued 


General  Rating  Formula  lor  Neraaaal  Lung 
Diseaaa  (<Sagnoalk:  codas  6826  iwougti 

6832): 

FVC  less  than  50%  predfctad,  or  OLCO 
(SB)  less  than  40%  pradkMI.  or, 
maximum  anrciae  capstcMy  laaa  Vwn 
15  irtMg/nin  oxygen  oonaumpSon  w4h 
cardlorespiralory  Intilaflon,  or  cor 
pulmonale  or  pulmonary  hypeftsnsion, 
or  meets  raquiraments  tor  home  oxy- 
gen (see  guidelines  urKler  chronic 
bronchitis) _ — 

FVC  of  so  to  80%  ptadtolad.  or 
DLCXXSB)  of  40 10  90%  pradklad.  or, 
maximum  axaralsa  capadly  IS  to  20 
ml/kg/min  oxygen  consumption  «Ah 
cardtoresptratory  knilBflon 

FVC  of  61  to  70%  pradtoled.  or 
DLCCXSe)  of  51  to  60%  pradMad  ...... 

FVC  of  71  to  80%  pradklad,  or; 
DLCO(Se)  of  61  to  70%  predktad  -.... 

FVC  greater  than  80%  predfcled,  or 
DLCCHSB)  greater  than  70%  predicted 

Mycotic  Lung  DIseasa 


6833  Hlstoplasmosla  of  Lung 

6B34  CocddtoidDmycoela  — 

6835  Blasiomycosia 

6836  CryptococoMaa _. 

6837  AspergOosis 

6838  Mucormyooeis 


(General  Rating  Formula  lor  Mycotic  Lung 

DIseasa  (dagnostic  codaa  6833  ttwough 

6838): 

CtMonIc  pulmonary  mycoala  iMlh  persM- 
eM  Isvar,  weigM  loea,  nIgM  sweats,  or 
massive  henNJplysis  _ » 

Chronic  pulmonary  myooala  taqulring 
suppressiva  titatapy  mM>  no  more  Vwn 
minimal  symptoms  such  as  occasional 
mlrx)r  hemoptysis  or  productive  oough 

Chronic  putmonary  mycoais  with  mMmai 
symptoms  suc^  as  occasionai  minor 
hernoptysis  or  productive  cough 

Healed  and  Inactive  mycotic  lesions, 
asymptomatic  ._ 

Note.— Coccidioidomycosis  has  an  Incu- 
bation period  up  to  21  daya,  and  tha 
dtesemlnated  phaas  Is  onlinartiy  manl- 
iest within  6  montiis  of  tha  prtmary 
phase.  However,  there  ara  Instances 
of  disaeminatton  delayed  up  to  many 
years  after  tiw  Initial  Infection  which 
may  have  bean  unraoognizad.  Aoooid- 
Ingiy,  wtwn  aervica  connection  Is 
urtder  consideration  in  the  absertce  of 
record  or  other  evidence  ol  tt<«  dto- 
aase  in  service,  ser>A:e  in  southwest- 
em  United  States  where  the  disease  Is 
erxiemlc  and  absence  of  prolonged 
reslderH^e  In  (Ms  locaflty  before  or  after 
service  will  be  ttte  deciding  lactor. 

Restrictive  Lung  Disease 

6839  Diaphragm  paralysis  or  parasia 

6840  Spinal  cord  Intucy  witfi  respirMory 
InsoftWency „. 

6841  KyphoeooOosls.  pedua  axcavalum, 
pectus  cartnatum  ..„ 

6842  Traumatic  cr«at  wall  detect,  pneu- 
mothorax, rwma.  ato. 

6843  Post-surgicai   raaiduai   (lobectomy, 
pnecmor>actomy,  etc.)  ..._ 

6844  Chronic  pteurai  affusion  or  fibroeis  .. 


Rating 


100 

70 

40 

10 

0 


100 

SO 

30 
0 


NomjBERCULOUs  DISEASES— Continued 


tor  Reetiicttve 
codes  6830 


General   Rating  Fomwla 

Lung  Olaaasa  (dtognoai 

ttMOugfi  6844): 

FEV-1  lass  ffwn  40  peicanl  of  pradtolad 
value,  or  Vw  ratio  of  Foroad  Expit*- 
toiy  Voiuma  In  ona  aaoond  to  Foroad 
VHal  Capacity  (FEV-1/FVC)  iaaa  Van 
40%.  or,  DHIuaion  Capacty  of  9w 
Lung  lor  Carbon  Moroxida  by  tm  Skv 
gto  Braath  Method  (DLCO  (SB))  iaaa 
ttian  40  parcaM  prwtictad,  or,  maail- 
mum  axerciaa  capadly  leas  than  19 
tnUkQfn^n  oxygen  consumption  (wUi 
cardteo  or  raaptalory  llntitetton),  or; 
oor  pulmonate  (rtg^  heart  iaiura).  or 
rtgM  venirtoular  hypertrophy,  or,  pul- 
monttry  hypertoneion  (shown  by  Echo 
or  caidtac  catheterirntinn),  or; 
apl80de(s)  of  acute  resplralory  teHurs. 
or;  meete  raQuliafiiania  lor  home  osiy- 
gen 

FEV-1  of  40 IK55  percent  pradtoled.  or 
FEV-1/FVC  of  40%  to  55%,  or,  DLCO 
(SB)  of  40  to  55  percaM  predtolad,  or 
maximum  oxygen  consumption  of  15 
to  20  nii/kglmtn  (w«h  cardtoraapinstory 
Nmlt)  ...,.».....•.».» „,.„....».»»«.»...»*. 

FEV-1  of  56  to  70  pe«ceM  pradtoted,  or 
FEV-1/FVC  o«  56%  to  70%,  or  DLCO 
(SB)  56  to  65  percent  predk:ted  

FEV-1  of  71  to  80  perceM  prodUed,  or 
FEV-1/FVC  of  71%  to  80%,  or  DLCO 
(SB)  greater  than  65  perceM  predtoted 
Or  rate  primary  dtoorder. 

Note.— (1)— Requirements  tor  home  ox- 
ygen are  met  when  arterial  oxygen 
tension  on  room  air  In  ttM  chronic  st»- 
bto  state  Is  less  B«n  or  equal  to  56 
mra  of  mercury,  or  oiygen  saturation 
Is  less  titan  or  equal  to  88%.  H  *w  ar- 
terial oxygen  lenalon  la  aqulmieM  to 
66-69  mm.  ol  mettMry,  or  oxygen 
saturation  la  aquivalaM  to  89-02%, 
rhe  Idllowing  secondary  dtagnoses  are 
required:  edema  or  congeetive  heart 
taUure,  or  cor  pulmonate  wtih  EKQ  P- 
wave  changes  greater  than  or  equal  to 
3  mm.  in  leada  It,  Hi,  or  AVF.  or 
er/throcythemia  «Mh  hematocril  of  at 
least  sev 

Note.— <2):  A  100  perceM  rating  shaH  be 
assigned  lor  plaurlsy  with  empyema, 
with  or  wWkxH  pleurocutaneous  llstuia, 
until  resolved. 

Note.— (3):  FoOowing  episodes  oi  total 
spontariaoue  pneumothorax,  a  rating 
of  100  percent  shal  be  assigned  as  of 
tiie  date  of  hospttal  admission  ar«j 
shaH  coMinue  for  three  monthe  Irom 
tiw  llfst  day  of  ttw  moMh  after  hospMal 
dtecharge. 

Nota^— (4):  (Sunshol  wounde  of  ttw  pleu- 
ral cavity  Witt)  bullel  or  misstie  r^ained 
in  lung,  pain  or  dtoconrlort  on  exerion, 
or  Mith  scattered  rales  or  aorrte  Hmlui- 
tlon  of  excursion  of  diaphragm  or  of 
lower  chest  expanaion  shal  be  rated 
at  least  20  patcaM  dtaablr^  Disabting 
in^ries  ol  stwuider  girdte  musdea 
(Groups  I  to  iV)  sheM  be  separately 
rated  and  combined  wttti  ralinga  tor 
reapiraiofy  invc.'vemer.t  involvemeM 
of  musde  group  XXI  (diagnosttc  code 
5321),  however,  wil  not  be  separately 
rated. 
6845    Sarcoidoeia 


too 

60 
30 
10 


NONTUBERCULOUS  DISEASES— Continued 


Pulmonary  invotvwTwnl  with  tyinptoms 
of  tavsr.  waigM  Icaa,  wk)  nighl 
sweats,  requliing  ■ystemic  Ngh  doaa 

ootticoatarDida  tof  control 

Pulmonaiy  Invotvamanl  with  persistent 
mM  symptoma  raqulrtng  chronic  low 

doaa  or  Intanmlttant  cottlcosterokte 

Chronic  hilar  adenopathy  or  stat>is  lung 
Infiltrates  withoiit  syniploms  or  physlo- 

logtc  Impairment 

Or  rate  acconSng  to  pulnx>r>ary  impairment 
at  tor  chronic  bronchitis  (6600). 
Noia.— Rata  raaiduala  oH  Infection  as 
t>rDnohltis  (6600).  For  axtra-pulmortary 
Involvement,  see  specMic  body  sys- 
tem. 
6B46    Sleep  Apnea  Syndromes  (Obstruc- 
tive, Central,  Mixed)  Chronic  respiratory 
failure  with  cait)on  dioxide  retention  or 
cor  pulmonale,  or,  requires  tracheostomy 
Requires  use  of  breathing  assistarxse  de- 
vice such  as  continuous  positive  air- 
way pressure  (CPAP)  macfiine  

Petsisterrt  daytime  hypiersomnoierx^  .... 

A£ympto^^atic     but    with    documented 

sleep  disorder  breathing 


RaOng 


60 

30 

0 


100 


50 
30 
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38  CFR  Part  4 
RIN2900-AR)0 


Schedule  for  Rating  Disabilities;  The 
Skin 

AGENCY:  Department  of  Veterans  Affiairs. 
ACTION:  Proposed  rule. 

SUMMAflY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  its 
Schedule  for  Rating  Disabilities  of  the 
Skin.  This  review  was  initiated  because 
of  a  General  Accounting  Office  (GAO) 
study  noting  that  there  has  been  no 
comprehensive  review  of  the  rating 
schedule  since  1945,  and 
recommending  that  such  k  review  be 
conducted.  The  intended  effect  is  to 
update  this  portion  of  the  rating 
schedule  to  ensure  that  it  uses  current 
medical  terminology,  imajmbiguous 
criteria,  and  that  it  reflect!;  medical 
advances  which  have  occ^irred  since  the 
las|  review.  This  is  one  of  the  16 
categories  of  disability  in  !the  rating 
schedule  which  we  plan  to  revise. 
DATES:  Comments  must  be  received  by 
VA  on  or  before  March  2i,  1993. 
Comments  will  be  available  for  public 
infection  until  March  30, 1993.  This 
change  is  proposed  to  be  effective  30 
days  after  the  date  of  pubhcation  of  the 
final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  this 
change  to  the  Secretary  of  Veterans 
Affairs  (271A).  Department  of  Veterans 


Affairs.  810  Vermont  Ave.,  NW., 
Washington,  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  only  in  the  Veterans 
Services  Unit,  room  170,  at  the  above 
address  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday 
(except  holidays),  imtil  March  30, 1993. 
FOR  FURTHER  MFORMATKM  CONTACT:  John 
L.  Roberts,  Consultant,  Regulations  Staff 
(211B),  Compensation  and  Pension 
Service,  Veterans  Benefits 
Administration,  (202)  233-3005. 
SUPPLEMENTARY  MFORMATKM:  In 
December  1988,  GAO  published  a  report 
entitled  Veterans'  Benefits:  Need  to 
Update  Medical  Criteria  Used  in  VA's 
Disability  Rating  Schedule  (GAO/HRI>- 
89-28).  After  consulting  numerous 
medical  professionals  and  VA  rating 
specialists  GAO  concluded  that  a 
comprehensive  and  systematic  plan  was 
needed  for  reviewing  and  updating  VA's 
Schedule  for  Rating  Disabilities  (38  CFR 
part  4).  The  medical  professionals  noted 
outdated  terminology,  ambiguous 
impairment  classifications  and  the  need 
to  add  a  number  of  medical  conditions 
not  presently  in  the  rating  schedule. 
GAO  recommended  that  VA  prepare  a 
plan  for  a  comprehensive  review  of  the 
rating  schedule  and,  based  on  the 
results,  revise  the  medical  criteria 
accordingly.  VA  agreed  to  these 
recommendations. 

In  the  Federal  Register  of  May  2, 
1991,  VA  pubUshed  an  advance  notice 
of  proposed  rulemaking  advising  the 
public  that  it  was  preparing  to  revise 
and  update  the  schedule  for  rating 
disabilities  of  the  skin.  A  number  of 
comments  and  suggestions  were 
received  in  response  to  that  notice. 
Some  commenters  pointed  out  the  need 
to  add  several  skin  conditions  which 
frequently  occur,  or  suggested  that 
certain  codes  be  deleted  because  they 
are  rare  in  the  veteran  population.  Other 
commenters  recommended  a  revision  in 
the  way  in  which  the  schedule 
addresses  head  and  neck  scars,  and 
eczema.  In  addition  to  publishing  an 
advance  notice,  we  also  contracted  an 
outside  consultatit  to  recommend 
changes.  The  primary  objectives  of  this 
review  are  to  eliminate  ambiguities  and 
to  ensure  that  the  rating  schedule 
reflects  recent  medical  advances  and 
uses  current  medical  terminology  and 
criteria. 

A  number  of  grammatical  elements 
are  useful  in  eliminating  ambiguity  and 
ensuring  that  the  schedule  presents 
rating  criteria  as  precisely  as  possible. 
We  are  proposing  editorial  changes, 
primarily  of  syntax  and  punctuation, 
throughout  this  portion  of  the  schedule. 
These  changes  are  intended  to  clarify 


the  rating  criteria  and  represent  no 
substantive  amendment. 

We  propose  to  change  the  title  of 
diagnostic  code  7800  from  "disfiguring 
scars  of  the  head,  face  or  neck"  to  a 
more  inclusive  heading  of 
"disfigurement  of  the  head,  face,  or 
neck,"  with  evaluation  criteria  based  on 
the  prominence  of  general 
disfigurement.  Part  of  the  Note  which 
now  follows  diagnostic  code  7800 
provides  authority  to  elevate 
evaluations  in  the  presence  of  marked 
discoloration  or  color  contrast.  We 
propose  to  delete  this  provision  because 
it  is  subject  to  inconsistent  > 
interpretations.  In  its  place,  we  propose 
to  add  an  80  percent  level  allowing  for 
more  severe  cases  of  disfigurement.  That 
portion  of  the  current  Note  which  refers 
to  the  option  of  extraschedular  review 
under  §  3.321(b)  vtrill  be  retained. 

We  propose  to  change  the  headings 
for  diagnostic  codes  7801  ( Jiird  degree 
bum  scars)  and  7802  (second  degree 
bum  scars)  to  expand  consideration  of 
these  disabilities  beyond  bum  scars.  For 
7801,  we  propose  to  change  the  heading 
to  read  "scars,  other  than  head,  face  or 
neck,  with  underlying  soft  tissue 
damage  causing  deep  contour  defect  or 
limited  motion,"  and  7802  will  read 
"scars,  other  than  head,  face,  or  neck, 
without  underlying  soft  tissue  damage 
or  limited  motion."  These  descriptions 
will  more  precisely  identify  the 
disability  associated  with  scarring  from 
whatever  cause  and  evaluate  the 
disability  according  to  underlying  tissue 
damage  rather  than  surface  scars  due  to 
bums.  Note  (1)  following  code  7801  will 
be  deleted  since  it  refers  only  to  the 
classification  of  bum  scars.  We  are 
adding  reference  to  §  4.25  of  this  part  for 
clarity. 

Surface  area  of  scarring  under 
diagnostic  codes  7801  and  7802  is 
currently  shown  in  decimal  fractions  of 
meters  and  centimeters.  For  the  sake  of 
clarity  and  consistency,  we  have 
converted  square  feet  to  square  inches, 
fractional  meters  to  whole  centimeters, 
and  rounded  the  dedmal  fractions  of 
centimeters  to  whole  numbers.  The  Note 
following  code  7801  referring  to 
evaluation  of  widely  separated  scars 
will  be  retained  and  repeated  under 
diagnostic  code  7802. 

We  propose  to  amend  the  description 
of  superficial  scars  under  diagnostic 
code  7803  to  reflect  more  current 
medical  terminology  and  the  common 
problem  of  skin  instability.  The 
schedule's  use  of  the  term  "poorly 
nourished"  is  not  prevalent  in  medical 
practice  and  "repeated  ulceration," 
which  is  also  in  the  schedule,  does  not 
accurately  describe  what  happens  when 
epidermis  breaks  down.  The  proposed 
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description,  "unstable  with  frequent 
loss  of  epidermal  covering,"  is  more 
accurate  and  commonly  understood. 

Except  editorial  changes  for  clarity, 
we  propose  no  change  in  the  evaluation 
criteria  or  instructions  under  diagnostic 
codes  7804  (painful  superficial  scars), 
and-  7805  (other  scars). 

We  propose  to  rate  dermatitis  as  well 
as  eczema  under  diagnostic  code  7806 
because  these  diagnoses  are  very  similar 
and  are  often  used  interchangeably.  We 

!>ropose  to  add  a  100  percent  evaluation 
or  the  most  severe  cases  of  these 
conditions  because  the  disease  may  be 
totally  disabling.  The  term  "nervous 
manifestations"  will  be  deleted  from  the 
50  percent  level  because  it  if  vague  and 
belongs  more  appropriately  in  the 
psychiatric  schedule.  We  propose  minor 
wording  changes  in  the  50,  30,  and  0 
percent  evaluations  for  clarity  and 
uniformity  with  the  codes  for 
disfigurement,  with  no  substantive 
amendment  intended. 

We  are  proposing  changes  in  the 
instructions  for  rating  the  two  types  of 
leishmaniasis  under  codes  7807 
(Leishmaniasis,  americana)  and  7808 
(Leishmaniasis,  old  world).  We  propose 
to  add  instructions  to  rate  these  diseases 
according  to  the  severity  of  the  disease 
as  disfigurement  under  diagnostic  code 
7800,  as  scars  under  7801,  7802,  7803. 
7804,  or  7805,  or  as  dermatitis  under 
7806.  This  instruction  will  establish  a 
clearer  and  more  objective  basis  for 
evaluation.  Although  comments  were 
received  suggesting  that  the  codes  for 
leishmaniasis  be  deleted  from  the 
schedule  because  it  is  rare,  we  believe 
that  reports  of  this  disease  diagnosed 
among  Persian  Gulf  veterans  argue 
against  deletion  at  this  time. 

For  the  sake  of  clarity,  we  are 
proposing  to  include  subacute 
cutaneous  lupus  erythematosus  in  the 
heading  of  diagnostic  code  7809, 
Discoid  lupus  erythematosus.  Subacute 
cutaneous  lupus  is  frequently  associated 
with  discoid  lupus  and  is  properly 
evaluated  in  the  same  manner.  For  the 
sake  of  clarity,  we  propose  to  rate  this 
as  dermatitis  or  eczema. 

We  propose  to  delete  the  following 
codes  because  they  represent  unusual 
diseases  no  longer  warranting  separate 
categories:  pinta  (diagnostic  code  7810), 
verruga  peruana  (7812),  and  tinea 
barbae  (78l4).  If  at  issue,  they  may  be 
rated  under  a  new  diagnostic  code  7820 
entitled  "inlections  of  the  skin  not  listed 
elsewhere."  This  new  code  will  include 
bacterial,  fungal,  viral,  treponemal,  and 
parasitic  infections  of  the  skin  not 
specifically  listed.  These  infections  will 
be  rated  as  disfigurement,  scars  or 
dermatitis  depending  on  the 
predominant  disability.  Addition  of  this 


new  code  will  help  eliminate  use  of 
analogous  ratings. 

We  propose  that  the  heeding  of 
diagnostic  code  7815,  pemphigus,  be 
changed  to  bullous  disorders,  which  is 
the  common  term  for  a  number  of 
similar  diseases  that  should  be  rated  in 
the  same  manner. 

To  insure  uniformity  we  have 
included  rating  instructions  for 
dermatophytosis  (7813)  to  be  rated  as 
disfigurement,  scars,  or  dermatitis  as 
appropriate  (codes  7800  through  7806). 
Bullous  disorders  (7815),  psoriasis 
(7816)  and  what  is  currently  referred  to 
as  dermatitis  exfoliativa  (7817)  are  to  be 
rated  as  dermatitis  or  eczema  for 
luiiformity  and  clarity  and  rating  criteria 
are  provided  under  each  code. 
Tuberculosis  luposa  (7811)  will 
continue  to  be  rated  in  accordance  with 
§§  4.88b  or  4.89,  which  provide  a  100 
percent  evaluation  while  the  disease  is 
active. 

We  propose  that  the  heading  of 
"dermatitis  exfoliativa"  (7817)  be 
changed  to  "exfoliative  dermatitis," 
which  is  more  commonly  used. 
Erythroderma  is  another  conunon  word 
for  this  disease  and  has  been  included 
in  parenthesis  following  the  heading. 

Since  the  word  "neoplasm"  connotes 
a  pathological  abnormality  better  than 
the  term  "new  growth,"  we  propose  to 
substitute  that  word  under  diagnostic 
codes  7818  and  7819,  which  pertain  to 
malignant  and  benign  conditions 
respectively.      ^ 

We  propose  to  clarify  the  instructions 
to  rate  impairment,  disfigurement  and 
scars  as  the  residuals  of  skin 
malignancies. 

We  are  proposing  that  benign 
neoplasms  (7819)  also  be  rated 
according  to  impairment  of  function. 
We  propose  to  delete  the  NOTE  which 
directs  referral  of  mora  serious  cases  to 
Central  Office.  With  the  addition  of 
criteria  for  a  scheduler  100  percent 
evaluation  under  diagnostic  code  7806 
for  marked  disfigurement,  the  Note  is  no 
longer  necessary. 

In  order  to  reduce  reliance  on  rating 
unlisted  skin  disorders  by  analogy,  we 
propose  to  add  a  number  of  codes: 
cutaneous  manifestations  of  collagen- 
vascular  diseases  not  listed  elsewhere 
(7821),  papulosquamous  disordera  not 
listed  elsewhere  (7822).  vitiligo  (7823), 
diseases  of  keratinization  (7824),  acne 
(7828),  chloracne  (7829),  scarring 
alopecia  (7830),  and  alopecia  areata 
(7831).  For  the  sake  of  objective  and 
consistent  evaluations,  these  conditions 
will  be  rated  as  disfigurement  according 
to  the  criteria  under  diagnostic  code 
7800  or  dermatitis  under  7806.  Rating 
criteria  for  the  respective  evaluations 
are  provided  under  each  code.  This 


broad  availabiUty  of  evaluations  will 
allow  for  more  accurate  assignment  of 
percentages  in  accordance  with  the  facts 
of  each  case. 

We  propose  to  add  three  codes  for 
skin  diseases  which  may  require 
immunosuppressive  therapy:  lulicaria 
(7825),  vasculitis  (7826),  and  erythema 
multiforme  and  toxic  epidermal 
necrolysis  (7827).  Evaluation  of  urticaria 
will  depend  on  recurrence  of  the  disease 
and  its  response  to  therapy,  with  levels 
of  40,  20  and  0  percent  provided. 
Vasculitis  and  erythema  multiforme  will 
be  rated  as  urtiouia,  or  disfigurement  or 
scarring  for  residuals. 

We  propose  to  add  byperhidrosis 
(7832)  to  the  schedule  with  evaluation 
criteria  based  on  response  to  therapy 
and  the  ability  to  handle  paper  or  tools. 
A  30  percent  evaluation  is  provided 
when  the  disease  is  unresponsive  to 
therapy,  and  0  percent  when  therapy  is 
successful. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  The 
reason  for  this  certification  is  that  this 
amendment  would  not  directly  affect 
any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291.  Federal  Regulation,  the  Secretary 
has  determined  that  this  regulatory 
amendment  is  non-major  for  the 
following  reasons: 

(1)  It  will  not  have  an  annual  impact 
on  the  economy  of  $100  million  or 
more. 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  are  64.104  and 
64.109. 

List  of  Sobfects  in  38  CFR  Part  4 

Handicapped,  Pensions,  Veterans. 
Approved:  September  4, 1992. 
K  Edward  ).  DerwinaU. 
Secretoiy  o/  Wetetoia  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  4,  subpart  B,  is 
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proposed  to  he  amended  as  set  forth 
below: 

PART  4— SCHEDULE  FOR  RATING 
DISABILITIES 

Subpart  B— Disability  Ratings 

1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

II  Autboriiy:  72  StBt  1125;  38  U.S.C  1155. 

2.  Section  4.118  is  revised  to  read  as 
follows: 

S4.118    Schwlul«ofrMing»-*kln. 


7600    Disflguremant  of  the  hsad,  face,  or 
neck; 
So  disfiguring  as  to  preclude  occupa- 

I  tional  Interactkyi  ttttti  the  pubic 

i       Repugnant  on  caaual  inspection  

Disagreeable  on  casual  Inspectkxi 

Noticeable  on  casual  Inspection 

NoUoeabte,  but  onl|r  on  doM  Inspec- 
tion  

Note.— The  moti  repugnant,  disfiguring 
conditions,  -Including  scars  and  dis- 
eases of  the  skin,  may  t>e  sutynitted 
witti  several  unretouched  photographs 
to  the  Director,  Compensation  and 
Pension  Service,  for  conskleratkxi 
under  §3.321(bM1)  of  this  chapter. 

7801  Scars,  other  than  head,  face,  or 
neck,  \with  underlying  soft  Ussue  damage 
cau8(r>g  deep  contour  defect  or  llmrted 
rrntkm: 

Area  or  areas  exceedbig  144  square 

Inches  (929  s<j.  cm.) 

Area  or  areas  excaedlrtg  72  square 

Inches  (465  sq.  -cm.) 

Area  or  areas  exceeding  12  aquare 

kKtM  (77  aq.  cm.) 

Area  or  areas  exceedktg  6  square 

Inches  (39  sq.  cm.) 

Note.— Ratings  for  wMely  separated 
areas,  as  on  two  or  rrwre  extremitlee 
or  on  anterior  and  posterior  surfaces 
of  extremities  or  trunk,  will  be  sepa- 
rately rated  and  combined  In  accord- 
ance ««4th  §4.25  of  this  part 

7802  Scars,  other  then  head,  face,  or 
neck,  without  underlying  soft  tissue  dam- 
age or  limited  nration: 

I       Area    or    areas    approximating    144 

square  lrx:hes  (929  sq.  cm,)  

^k>te. — Ratings    tor    widely    separated 
areas,  as  on  t>M>  or  more  extremities 
I       or  on  anterior  and  posterior  surfaces 
I       of  extremities  or  trunk,  wtii  be  sepa- 
I       rateiy  rated  and  combined  In  accord- 
ance with  §4.25  of  this  part.. 

7803  Scars,  superflcial,  unstable  with  fre- 
quent toss  of  epMermal  covering  

7804  Scars,  superficial,  painful  on  exam- 
ination   _ 

Note.— The  10  percent  rating  wW  be  as- 
,  signed  even  -though  tf>e  scar  may  tie 
I      on  tip  o(  finger  or  toe,  and  the  rating 

may  exceed  the  amputatton  value  01 

ttie  area  involved. 

7805  Soars,  other 

Rate  affected  part  on  Umttatton  of  func- 
tion. I 

7806  Dermatitis  or  Eczema:  ! 
GenaraMzad  acaHng,  cnjstlng,  systemk; 

manlfestatkxw,  — pruiltus  and  so 
disfiguring  as  to  preclude  Interaction 
with  the  publte  


Rating 


80 
50 
30 
10 


40 
30 
20 
10 


10 


10 
10 


100 


With  ulceration  or  extensive  •xtoSatk>n 
or  crusting,  and  systemic  maniiessa- 
tkms,  or  so  dtoflguring  as  to  be  re- 
pugnant on  casual  Irwpection  

With  exudation  or  constant  Kching,  or; 
extensive  leetorw,  or;  so  disfiguring 
as  to  t>e  disagreeatite  on  casual  Irv 
apectkxi 

With  extoRaOoa  exudatkxt.  or  Ifchino. 
If  Involving  an  ei^iosed  aurface  or 
extensKe  area „ 

With  minimal  exioiiatton,  exudation  or 
Hchlng,  If  on  a  rxx^exposed  surface 
or  sm2ill  area  

7807  Leishmaniasis,  amertcana 
(mucocutaneous,  espundia) 

Rate  as  disfigurement  (dagnostic 
code  7800),  scara  (7801,  7802, 
7603,  7804,  or  7805),  or  demtadtis 
(7806),  depending  upon  the  pre- 
domirtant  disability. 

7808  Leishmaniasis,  old  world  (cutane- 
ous, oriental  sore) 

Rate  as  dlsflgurerDent  (7800),  scars 
(7801,  7802,  7803,  7804.  or  7805), 
or  dermatitis  (7806),  depending 
upon  the  predomirunt  disability. 

7809  Discoid  lupus  erythematosus  or 
sut>acute  cutaneous  lupus 
erythematosus: 

(Not  to  t>e  combined  wHh  ratings 
under  diagnostic  code  6350.) 

Generalized  scaling,  caisting,  systemk: 
manifestations,  pruritus  and  so  dis- 
figuring as  to  preclude  Interaction 
with  the  public  

With  uk:eratk>n  or  extensive  axtoilation 
or  crusting,  and  systemic  manifesta- 
twns,  or  so  dMiguring  as  to  be  re- 
pugnant on  casual  Inspectton  

With  exudation  or  constant  Itching,  on 
extensive  lesk>ns,  or  so  disfiguring 
as  to  be  disagreealjle  on  casual  in- 
spectton 

With  axfoiiatton,  exudation,  or  Mching, 
If  Involving  an  exposed  surteca  or 
extensive  area ., 

With  minimal  exfoHation.  exudation  cr 
Itching,  If  on  a  nonexposed  surface 

or  small  area  

7811  Tuberculosis  kjposa  (lupus 
vulgaris),  active  or  Inactive: 

Rate  under  §§4.88b  or  4.89,  which- 
ever is  appropriate. 
7813    Oermatophytosls: 

Rate  as  disfigurement  (7800),  scars 

(7801,  7802,  7803,  7804,  or  7805), 

or  dermatitis  (7806)  depending  upon 

the  predomir«nt  disability. 

7815    Bullous        disorders         Inckiding 

perr^htgus    vulgaris,    pemphigus    folia- 

ceous,    bulkxjs   pemphigotd,    demutltis 

herpetiformis,      epidermolysis      bullosa 

acquisita,      benign      chronk:      familial 

pemphigus     (Hailey-HaHey),     porphyria 

cutanea  tarda. 

Generalized  scaling,  cmsting,  systemic 
manifestafions,  pruritus  and  so  dis- 
figuring as  to  preclude  Interaction 
with  the  pubKc  

With  ulceration  or  extensive  exfoliation 
or  crusting,  and  systemic  manifesta- 
tk>ns,  or  so  dteflguring  as  to  be  re- 
pugnant on  casual  Inspection  

With  exudation  or  constant  Itching,  or, 
extensive  lesions,  or  so  disfiguring 
as  to  t>e  disagreeat)le  on  casual  in- 
specton  

With  exfoliation,  exudation,  or  Mching. 
If  Involving  an  expoeed  surface  or 
extensive  area 


RaUng 


50 

30 

10 

c 


100 


50 


30 


10 


100 


50 


30 


10 


WHh  minimal  MdoUalton,  wudaMon  or 
RcNng,  V  on  a  fwnomoaed  aurtaoa 
oramal  aiM  _ 

7816  PaoitaaiB: 

Generalized  acaino,  cfuattaB.  ayMamlc 
manMeetatkana.  pruritds  and  ao  dla- 
Hgurtng  as  to  prackxle  mieiaction 
wWi  the  pubHc  _ 

WWi  utoeratkx)  or  axtanaiv*  axfotaSon 
or  crusting,  and  ayaXniic  manHaala 
(tons,  or  so  dMgurtng  as  to  ba  r»- 
pugr^ant  on  casual  Inapectkxi  „.. 

WHh  exudatky)  or  constant  Mchirtg,  or, 
extensive  lestons,  or  ao  disfiguring 
as  to  be  disagreeable  on  caaual  Irv 
^Mctton « 

WWi  exfoliation,  exudation  or  ItohIng, 
If  Involving  an  ai^XMad  surtaca  or 
axtervsive  area 

With  minimal  exfoliation,  exudation  or 
Itching,  It  on  a  norwj^oeed  surface 
a  small  area  

7817  Exfoliative  dennatttls  (arythrodamia) 
Generalized  scaling,  crusting,  systemic 

manilesiations,  pruritus  and  ao  dis- 
Hguiing  as  to  prackida  intenclton 
with  the  publk: 

With  uk^rabon  or  exterwive  exfoliation 
or  crusting,  and  systemic  manNaalt- 
ttons,  or  to  disfiguring  as  to  t>a  re- 
pugnant on  casual  irwpecikxi  

With  exudation  or  oorMant  Itcfiing.  or 
exler«ive  leaiona,  or;  so  disfiguring 
as  to  be  disagreeabia  on  casual  Irv 
spectton 

With  exfoliatton.  exudatkxi.  or  Hchlng. 
If  involving  an  exposed  aurfaca  or 
extensive  area  _ 

With  minimal  exfoUatkxt,  txudatton  or 
Itching,  If  on  a  nor>a)9)a>ad  aurfaoa 
orsrrtail  area  

7818  Neoplasms,  malignant  tkin: 

Rata  on  impairment  of  furtctton,  dto- 
figurement  or  scars. 
7619    Neoplasms,  benign.  aUn: 

Rate  as  scars,  disflguramertt  or  Impair- 
ment  of  functkxi. 
7820    Infecttons  of  the  skin  not  listed  elee- 
wrhere,      causing      chrortk:      scarring, 
dyspigmentation  or  functional  compHca- 
tkxis   IndudLig   bacterial,   fwr>gal,   viral, 
treponemal  and  parasWc  diseases. 
Rate    as    disfigurement    (diagmstk: 
code    7600).    scars    (7801.    7802, 
7803,  7804,  or  7805),  or  dem»atitia 
(7806),   depending   upon   the  pre- 
dominant disability. 
782t  Cutaneous   manHeetations   of   col- 
lagen-vascular diseases  not  Hated  eise- 
virhere  (trx^hxling  sderodem^a,  caldrx>sis 
cutis  artd  dermatomyositis): 
Generalized  scaling,  crusting,  systemic 
nvnifestatorw.  pruritus  and  so  dis- 
figuring as  to  preckxje  Interactton 

with  the  pobiK  

With  utoeratton  or  extenaive  axfoMatton 
or  crusting,  and  systemic  manlfesta- 
tkxw,  or  so  disfiguring  as  to  be  re- 
pugnant on  casual  Inspection  

With  exudatton  or  consunt  Hching.  or 
extensive  lestons,  or  so  disfiguring 
as  to  be  disagreeat>le  on  casual  liv 

spectton 

With  exfoilatton,  sxudatkxi,  or  Hching, 
If  Involving  an  e)QX>sed  surface  or 

extensive  area - 

With  minm^l  exfoliation,  axudatkx)  or 
Hchlng,  H  on  a  nor>expoeed  surface 
or  small  area  > 


Rating 


100 


50 


30 


10 


100 


SO 


30 


10 


100 


50 


30 


10 
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7822  Papulosquamous  (Ssonten  not  Nsl- 
0d  aisawhara  (Inctudng  lc^an  ptanua, 
larga  or  amal  plaqua  parapeorlssls.  pd- 
yrtasls  lichenoldaa  at  vartoMomiis  acuta 
(PLEVA),  lyfmptxxnatokl  papuloaus.  and 
pAyrtasls  rut)ra  ptiarts  (PRP).): 

GeneraHzed  KaHng.  cmstlno,  systantlc 
manHaataUons,  pnuHua  and  ao  dto- 
figuring  as  lo  praduda  mtaraction 
wNti  tha  puMc  

With  ulcsratton  or  extenslva  axfdiation 
or  crusting,  and  systamic  manMesta- 
Itons,  or,  so  disflguring  as  to  ba  ra- 
pugnarti  on  casual  Inspactlon  

WNh  exudation  or  conatant  KcMng,  or; 
exter\8iv»  lealons,  or,  so  dlsflgurtng 
as  tc  be  disagreaatM  on  casual  In- 
spection   

WW)  sxfoUation.  axudaDon.  or  RcMng, 
It  invoMrig  an  exposed  surface  or 
extensive  area 

With  minimal  axtoMatlon,  exudation  or 
Itching,  If  on  a  nonexpoaed  suiface 

or  smaN  area  

7323    VitWgo:- 

GeneraHzad  scaling,  crusting,  systemic 
mandestations.  pruritus  and  so  dis- 
ngurlng  as  to  praduda  interaction 
with  tha  pufcllc  

With  ulceration  or  extensive  exfoVaUon 
or  crusting,  and  systemic  manKesia- 
tions,  or  so  disfigufing  aa  to  be  re- 
pugnant on  casual  InapecUon  

With  exudation  or  constant  Itching,  or, 
extensive  lesions,  or.  so  dteOgurlng 
as  to  be  disagreeable  on  casual  m- 
spectton 

With  extollatlon,  exudation,  or  Itching, 
II  Involving  an  exposed  surface  or 
extensive  area  

With  minimal  exfoliation,  exudation  or 
Hchlng.  If  on  a  nonexjxisad  suifaca 

or  small  area  

~324    Diseases  of  ketatlnljatlon: 

Generaliied  scaling,  crusting,  systemic 
manifestations,  pruritus  and  ao  dis- 
tlgurlng  as  to  preclude  Interaction 
with  the  puWic  

With  ulceration  or  extensive  exfoliation 
or  crusting,  and  systemic  mandesta- 
tlofw.  on  so  disfiguring  as  to  be  re- 
pugnant on  casual  Irwpection  

With  exudation  or  constant  Itching,  or, 
extensive  <eslons,  or  so  disfiguring 
as  to  be  disagreeabia  on  casual  in- 
spection   „ 

With  exfoliation,  exudation,  or  Hching. 
N  Involving  an  exposed  suitaca  or 
exiensAre  area 

With  minimal  exfoliation,  exudation  or 
Itching,  if  on  a  nonexposed  surface 

or  small  area  

7625    Uftlcarta 

Recun-ent  debilitating  episodes  wttich 
require  rs^lar  systemic  immuno- 
supprassjve  therapy  or  are  \tnoon- 
troHaMo  despite  any  type  of  therapy 

Recurrent  debiUtatir^  episodes  which 
require  frequent  systemic  Immurio- 
iuppfeasive  tr>erapy 

Oocadonai  or  asyrrvtamatic 


Rating 


100 


50 


30 


10 


100 

SO 

30 

10 

0 

100 

50 


7826  Vasculitis,  primary  cutaneous: 
Rate    as    dMIgurameni    (dtagnoadc 

code  7800).  or  scars,  (7801.  7802, 
7803,  7804.  or  7805),  or  urticaria 
(7825),  depending  upon  tha  pre- 
dominant disability. 

7827  Erythema    multiforme;    Toxic    epi- 
dermal rtecrolysis: 

Rate  as  disflguremeni  (diagnostic 
code  7800),  or  scars  (7801,  7802, 
7803,  7804,  or  7806).  or  urticaria 
(7825),  dependkig  upon  the  pre- 
dominant disability. 

7828  Acne:- 

So  disfiguring  as  to  preclude  occupa- 
tional interaction  — with  the  public  ... 

Repugnant  on  casual  inspection  

Disagreeable  on  casual  Inspection 

Noticeable  on  casual  lr«pection 

Noticeable,  but  only  on  doae  Inspac- 
tion ._ 


Note.— The  moat  repugnant,  dMIgurIng 
conditions,  — Including  scars  and  dis- 
eases of  lt>e  sWn,  may  be  sutxnitted 
with  several  unretouched  photographs 
to  the  Director,  Compensation  and 
Pension  Service,  tor  consideration 
under  §3.321(b)(1)  of  this  chapter. 

7829    Chioracne:- 

So  ;£sfigurlng  as  to  preclude  occupa- 
tional inieiaction  — with  the  public  ... 

Repugnant  on  casual  Inspection  

Disagreeable  on  casual  inspection 

Noticeable  on  casual  Inspection 

Noticeable,  but  only  on  dose  Inspec- 
tloo 


r 


40 


20 
0 


Not*.— Tha  most  repugnant,  dteflguring 
condWons,  — lr)cludir>g  scars  and  dis- 
eases of  the  sidn.  may  be  submitted 
with  several  unretouched  photographs 
to  tt>e  Director,  Compensation  arxf 
Pension  Service,  lor  consideration 
under  §3.32l(b)(l)  ol  this  chapter. 

7830  Scarring  alopecla;- 

So  disfiguring  as  to  preclude  occupa- 
tional interaction  — with  tfie  public  ... 

Repugnant  on  casual  inspection  

Disagreeable  on  casual  inspection 

Noticeabie  on  casual  Inspection 

Noticeable,  but  only  on  dose  Inspec- 
tion   

Note.— The  most  repugnant,  disfiguring 
condition,  — — irxiluding  scars  and  dis- 
eases of  the  skin,  may  be  suijrnittad 
with  several  unretouched  photograp'hs 
to  the  Director,  Compensation  and 
Peruion  Service,  for  conskjeratlon 
under  §3^1(b)(1)  of  this  chapter. 

7831  Atopecia  areata: 

So  dwfiguring  as  to  predude  occupa- 
tional Interaction  — with  the  public 

Repugnant  on  casual  irwpectlon  

Disagreeable  on  casual  Inspection 

Noticeable  on  casual  Inspectkxi 

Noticeable,  but  onty  on  dose  Inspec- 
tion  

Note.— The  most  repu^iant  dufiguring 
conditions,  — ir>ciudlng  scars  and  dis- 
eases of  the  siun,  nnay  tie  submitted 
writh  several  unretouched  photographs 
to  the  Director,  Compensation  and 
Penskm  Service,  for  cor^sideratlon 
under  §3.321(b)(1)  ol  this  chapter. 

7832  Hyperhidrosis:- 

Unatiie  to  handle  paper  or  tools  tie- 
cause  of  moisture,  and  — unresporv 
slve  to  therapy 

Able  to  handle  paper  or  tools  alter 
therapy  


Rating 


[FR  Doc.  93-1116  Filed  1-15-93;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parta  148, 261  and  268 
[FRL-455a-7] 

Land  Dlapoa^rf  Raatrictlona  for  Third 
Third  SchadM  Waatat;  Raaponaa  to 
Court  Daclaion 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  data  availability  and 
request  for  comments. 

SUMMARY:  The  Environmental  Protection 
Agency  announces  the  availability  of 
information  that  has  been  developed  by 
the  Agency  in  order  to  implement  the 
September  25, 1992  decision  of  the  U.S. 
Court  of  Appeals  in  Chemical  Waste 
Management  v.  EPA.  976  F.  2d  2  (D.C. 
Cir.  1992).  Critical  parts  of  that  decision 
involved  treatment  standards  for  wastes 
that  are  hazardous  because  they  exhibit 
a  characteristic  of  hazardous  waste.  (The 
underlying  rule  at  issue  in  the  opinion 
was  signed  on  May  8, 1990,  and 
published  on  June  1, 1990  (55  FR 
22520).)  The  Agency  believes  that  it  is 
appropriate  to  make  this  information 
available  for  public  review  and 
comment  and  to  consider  those 
comments,  since  EPA  may  shortly  have 
to  promulgate  final  regulations  to  revise 
treatment  standards  for  characteristic 
hazardous  wastes. 

DATES:  Comments  on  this  notice  must  be 
submitted  on  or  before  February  18, 
1993. 

ADDRESSES:  Copies  of  the  supplemental 
information  report  may  be  obtained  by 
calling  or  visiting  the  RCRA  Docket.  The 
RCRA  docket  is  located  in  room  M2427 
at  EPA  Headquarters  and  is  available  for 
viewing  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  Federal 
holidays.  Requests  for  obtaining  the 
document  by  telephone  may  be  made  by 
calling  (202)  260-9327.  Copies  cost  0.15 
per  page.  Charges  under  $25.00  are 
waived. 

0       Comments  on  the  information  in  the 
document  must  be  submitted  to  the 
docket  clerk  at  the  following  address: 
U.S.  Environmental  Protection  Agency, 
RCRA  Docket  (OS-305),  401  M  Street. 
SW.,  Washington,  DC  20460.  One 
original  and  two  copies  should  be  sent 
and  identified  by  regulatory  docket 
reference  number  F93-TTCA-FFFFF. 

30-    FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA/ 

Superfund  Hotline,  Office  of  Solid 
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Waste,  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington 
DC  20460,  telephone  (800)  424-9346, 
TDD  (800)  553-7672  (hearing  impaired); 
in  the  Washington  DC  metropolitan  area 
the  number  is  (703)  920-9810.  TDD 
(703)  486-3323.  For  technical 
information,  contact  Kathy  Rafferty, 
Office  of  Solid  Waste  (OS-322W).  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW.,  Washington.  DC  20460. 
telephone  (703)  308-8466. 
SUPPLEMENTARY  INFORMATION:  In  its  May 
8, 1990  rule,  EPA,  among  other  things, 
established  prohibitions  and  treatment 
standards  for  the  wastes  in  the  final 
third  of  the  statutorily-mandated 
schedule  for  the  land  disposal 
restrictions  program,  as  required  by 
RCRA  section  3004(g)(5).  This  rule  is 
generally  referred  to  as  the  "Third 
Third"  rule.* 

In  the  critical  part  of  the  Third  Third 
rule,  the  Agency  established  treatment 
standards  for  wastes  that  are  hazardous 
because  they  exhibit  a  particular 
characteristic  of  hazardous  waste, 
namely  ignitability,  corrosivi^y,  or 
reactivity  ("ICR"  wastes),  or  EP  toxicity. 
The  Agency  maintained  that  if  these 
wastes  exhibit  a  characteristic  at  the 
point  they  are  generated,  they  may  have 
to  be  treated  pursuant  to  treatment 
standard  so  that  threats  to  huknan  health 
and  the  environment  are  minimized 
(See  RCRA  section  3004(m)), I      . 
notwithstanding  that  the  waslle  might  no 
longer  exhibit  a  characteristic  of 
hazardous  waste  before  it  is  disposed 
and  so  not  be  a  "hazardous  Waste".  55 
FR  22651-57.  In  other  words,  if  the 
waste  exhibits  a  characteristic  at  the 
point  it  is  generated,  before  it  can  be 
land  disposed  it  may  have  to  continue 
to  be  treated  pursuant  to  section 
3004(m)  af^er  it  stops  exhibiting  a 
characteristia 

In  the  Third  Third  rule  the  Agency 
also  indicated,  however,  that  this  theory 
could  be  applied  selectively,  and  thus 
determined  that  most  characteristic 
wastes  could  be  diluted  so  that  they  lose 
their  characteristic  property,  and  then 
be  placed  in  surface  impoundments  (a 
type  of  land  disposal  unit  under  RCRA, 
see  RCRA  section  3004(k)).  provided 
that  the  impoundments  were  part  of 
wastewater  treatment  systems  whose 
discharge  was  regulated  und^r  the  Clean 


^  (See  generally  55  FR  22523-25,  summarizing  the 
requiraneots  of  the  Land  Disposal  Restrictions 
progra»i;  see  also  51  FR  49572  (Nov.  7,  1366)  (land 
disposal  restrictions  for  solvent  and  dioxin 
hazardous  wastes);  52  FR  25760  Ouly  8.  1987)  (land 
disposal  restrictions  (or  California  list  hazardous 
wastes);  53  FR  31138  (August  17. 1908)  (land 
disposal  restrictions  for  wastes  in  the  first  third  of 
the  siatutorily-mandated  schedule);  and  54  FR 
ZS594  (|une  23. 1989)  (Uod  disposal  restrictions  for 
>\'astes  in  the  second  third  of  that  schedule). 


Water  Act.  EPA  also  indicated  that 
characteristic  wastes  could  be  diluted  so 
that  they  no  longer  exhibit  a 
characteristic  and  then  be  injected  Into 
Class  I  nonhazardous  deepwells 
regulated  under  the  Safe  Drinking  Water 
Act's  Underground  Injection  Ck)ntTol 
(UIC)  program.  55  FR  22657-59.  In  both 
cases,  the  wastes  would  not  be 
prohibited  from  land  disposal  because 
they  would  not  be  hazardous  wastes  at 
the  point  they  are  land  disposed. 

Fmally,  EPA  establishecl  a  treatment 
standard  of  deactivation  for  many  ICR 
wastes.  This  standard  could  be 
achieved,  among  other  ways,  by  diluting 
the  ICR  wastes  so  that  they  no  longer 
exhibited  the  characteristic  property. 

In  its  opinion  in  Chemical  Waste 
Management  v.  EPA.  976  F.  2d  (D.C  Or. 
1992),  the  court  upheld  the  Agency's 
authority  to  apply  land  disposal 
prohibitions  at  the  point  characteristic 
hazardous  wastes  are  generated,  but  also 
held  that  this  theory  could  not  be 
applied  selectively.  976  F.  2d  at  14,  23. 
Thus,  in  one  of  the  key  parts  of  the 
opinion,  the  court  held  that  the 
widespread  practice  of  diluting 
characteristic  wastes  to  remove  their 
characteristic  and  then  managing  the 
decharacterized  wastes  in  Clean  Water 
Act  surface  impoundments  or  Safe 
Drinking  Water  Act  Class  I 
nonhazardous  injection  wells  may  be 
impermissible  becau.se  of  the  absence  of 
full-scale  RCRA  treatment  (i,e., 
treatment  that  satisfies  section  30O4(m)) 
before  land  disposal  (i.e.,  before 
placement  of  the  decharacterized  wastes 
in  an  impoundment  or  the  injection 
well).  Such  a  practice  is  i>errais8ible,  the 
court  held,  only  if  it  could  be 
demonstrated  that  treatment  equivalent 
to  RCRA  can  be  achieved  before      ; 
discharge  of  the  wastes  into  the       ' 
environment.  Id.  at  7. 

Because  section  3004(m)  requires 
treatment  to  destroy  or  remove 
hazardous  constituents,  the  court 
vacated  the  deactivation  treatment 
standard  for  ignitable  and  corrosive 
wastes— expressed  as  "deactivation" — 
because  that  standard  could  be  achieved 
by  diluting  the  wastes  to  remove  the 
characteristic  property  and  thus  failed 
to  require  treatment  of  hazardous 
constituents  in  the  wastes.  The  court 
held  that  although  dilution  is  adequate 
treatment  to  remove  the  characteristic 
property,  it  is  not  adequate  treatment  for 
hazardous  constituents  that  may  be 
present  in  these  wastes  above  minimize 
threat  levels.  Id.' 


*  There  were  aspects  of  the  court's  decision  that 
could  be  read  in  more  than  one  way.  Therefore, 
EPA  filed  a  petition  for  rehearing  on  November  9, 
1992,  se^ng  clarificatioa. 


The  Agency  has  collected  data  from 
industry,  as  well  as  Offices  within  Q>A, 
to  support  the  development  of  options 
for  establishing  revised  treatment 
standards  for  cnaracteristic  wastes. 
These  options  and  the  supporting  data 
are  presented  in  a  report  available  in  the 
docket. 

The  issue  of  treatment  standards  for 
the  characteristic  wastes  at  issue  in  the 
Third  Third  case  cannot  be  separated 
bom  the  issue  of  em  equivalency 
demonstration  since  the  great  majority 
of  these  wastes  are  treated  in  Qean 
Water  Act  (CWA)  and  Safe  Drinking 
Water  Act  (SDWA)  wastewater 
management  systems,  many  of  them 
involving  land  disposal  units.  Thus, 
EPA  cannot  approach  the  issue  of 
treatment  stanaards  for  ICR  wastes  in  • 
vacuum,  but  must  consider  the  relation 
of  such  standards  to  fedlities  engaged  in 
centralized  wastewater  management. 
With  respect  to  CWA  impoundments 
treating  decharacterized  wastes,  EPA  is 
seeking  comment  on  three  principal 
options  for  determining  how  to 
demonstrate  equivalence:  Solely  at  the 
point  of  ultimate  discharge  to  surface 
waters  or  to  a  POTW  ("end-of-pipe 
equivalence");  at  end-of>pipe  while  also 
demonstrating  that  hazardous 
constituents  are  not  leaking  or 
volatilizing  from  the  treatment 
impoimdments  at  an  excessive  rate 
("surface  impoundment  integrity");  and 
at  end-of-pipe  while  assuring  siirface 
impoundment  integrity,  and  also 
providing  treatment  of  slud^s  that  are 
generated  in  the  impoundment. 

Options  for  integrating  RCRA  and 
CWA/SDWA  requirements  are  also 
presented  in  the  report,  as  are 
prehminary  assessments  of  available 
treatment  capacity.  EPA  has  also 
performed  preliminary  analyses  of  the 
potential  cost  and  impacts  to  human 
health  and  the  environment  of  various 
treatment  options.  The  Agency  is 
seeking  comment  on  all  of  these  aspects 
of  the  report. 

EPA  may  have  to  issue  final  rules 
addressing  these  questions  in  ti.e  near 
future.  The  Agency  solicits  comment  on 
whether  there  would  be  good  cause  to 
issue  final  rules  to  prevent  a  situation 
where  many  characteristic  wastes  are 
prohibited  and  no  treatment  standard 
exists  that  would  allow  the  wastes  to  be 
land  disposed  legally.  EPA  also  notes 
that  this  notice  may  be  the  only 
opjmrtunity  presented  for  public 
comment. 

Dated:  January  12, 1993. 
Don  R.  Clay, 
Assistant  Administrator. 
(FR  Doc  93-11S8  FUed  1-J1&-93: 8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  2 

[ET  Docket  No.  92-9.  DA  93-5;  RM-7981, 
RM-a004] 

Redevelopment  of  Spectrum  To 
Encourage  Innovation  in  the  Use  of 
New  Telecommunicationa 
Technologies 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  extension  of 

reply  comment  period. 

SUMMARY:  The  Commission's  Office  of 
Engineering  and  Technology  granted  a 
two-week  extension  for  filing  reply 
comments  to  the  Further  Notice  of 
Proposed  Rule  Making  (Further  Notice) 
in  ET  Docket  No.  92-9  (57  FR  42916. 
September  17, 1992).  This  extension 
was  granted  in  response  to  a  request 
from  the  Utilities  Telecommunications 
Council  and  the  American  Petroleum 
Institute.  The  additional  time  to  prepare 
and  file  reply  comments  will  permit 
parties  to  evaluate  more  fully  comments 
filed  on  the  Further  Notice. 
DATES:  Reply  comments  are  due  by 
January  27,  1993. 

ADDRESSES:  Federal  Communications 
Commission.  1919  M  St.  NW..  ] 

Washington,  DC  20554.  ' 

FOR  FURTHER  INFORMATION  CONTACT: 
Rodney  Small,  Office  of  Engineering 
and  Technology,  Frequency  Allocation 
Branch,  (202)  653-8116. 
SUPPi^MENTARY  INFORMATION: 

Order  Extending  Time  for  Reply         ' 
Comments 

Adopted:  January  7, 1993; 

i?e/eosed;  January  7, 1993. 

Bep]y  Comment  Date:  January  27, 
1993. 

By  the  Office  of  Engineering  and 
Technology: 

1.  The  Utilities  Telecommunications 
Council  (UTC)  and  the  American 
Petroleum  Institute  (API)  have  requested 
an  extension  of  time  to  file  reply 
comments  to  the  Further  Notice  of 
Proposed  Rule  Making  in  the  above- 
captioned  proceeding. 

2.  UTC  and  API  request  that  the 
deadline  for  filing  reply  comments  be 
extended  from  January  13, 1993,  to 
January  27, 1993,  in  order  to  fully 
evaluate  comments  on  the 
Commission's  proposal  and  a  detailed 
proposal  filed  in  comments  by  the 
Telecommunications  Industry 
Association's  Fixed  Point-to-Point 
Communications  Section  on  December 
11.1992. 


3.  Requests  for  extensions  of  time  are 
not  routinely  granted,  47  CFR  1.46(a). 
However,  in  order  to  develop  as 
complete  a  record  as  possible,  an 
extension  of  time  is  appropriate  in  this 
instance.  This  extension  will  permit  all 
interested  parties  sufficient  time  to 
review  the  record  and  prepare  reply 
comments  on  the  complex  issues 
presented  in  this  proceeding. 
Accordingly,  it  is  Ordered,  that  the 
deadline  for  filing  reply  comments  is 
extended  to  January  27, 1993. 

4.  This  action  is  taken  under  authority 
found  in  sections  4(i)  and  303  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C.  154(i)  and  303.  and 
pursuant  to  §§0.31.  0.241.  and  1.46  of 
the  Commission's  Rules.  47  CFR  0.31, 
0.241  and  1.46.  For  further  information, 
contact  Rodney  Small,  Office  of 
Engineering  and  Technology,  (202)  653- 
8116. 

Federal  Communications  Commission. 
Bruce  A.  Franca, 

Acting  Chief  Engineer.  '• 

|FR  Doc.  93-1113  Filed  1-15-93;  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  92-8;  RM-7713] 

Radio  Broadcasting  Services;  Stock 
Island,  FL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  denial  of. 

SUMMARY:  This  document  denies  the 
allotment  of  Channel  248A  to  Stock 
Island,  Florida,  as  requested  by  S-3 
Communications  Corporation.  See  57 
FR  03158.  January  28, 1992.  With  this 
action,  this  proceeding  is  terminated. 

FOR  FliRTHER  INFORMATION  CONTACT: 
Nancy  J.  Walls.  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPt^MENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  92-8. 
adopted  December  11. 1992.  and 
released  January  12. 1993.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  houiVin  the  FCC 
Dockets  Branch  (room  230).  1919  M 
Street.  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  Downtown  Copy 
Center.  (202)  452-1422. 1990  M  Street. 
NW..  suite  640.  Washington.  DC  20036. 

List  of  Subjects  in  47  CFR  Fart  73 

Radio  broadcasting. 


Federal  Communications  Commission. 

Michael  C  Ruger, 

Chief,  Allocations  Bmnch,  Policy  and  Fules 

Division.  Mass  Media  Bureau. 

IFR  Doc.  93-1096  Filed  1-15-93;  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  92-311.  RM-8132] 

Radio  Broadcasting  Services;  iron 
River.  Wl 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  James 
V.  Lien,  Norma  G.  Lien  and  Lenard  G. 
Harvey,  proposing  the  allotment  of 
Channel  297C2  to  Iron  River. 
Wisconsin,  as  that  community's  first 
local  transmission  service.  Canadian 
concurrence  will  be  requested  for  this 
allotment  at  coordinates  46-35-19  and 
91-14—44.  There  is  a  site  restriction  12.3 
kilometers  (7.7  miles)  east  of  the  . 
commimity. 

DATES:  Comments  must  be  filed  on  or 
before  March  4, 1993.  and  reply 
comments  on  or  before  March  19. 1993. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  as  follows:  James  V.  Lien*, 
Norma  G.  Lien  and  Lenard  G.  Har\-ey, 
P.O.  Box  10,  Iron  River.  Wisconsin 
54847. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media  Bureau 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
92-311.  adopted  December  11. 1992, 
and  released  January  12, 1993.  The  fiill 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Docket  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  fit)m  the  Commission's 
copy  contractors,  Downtown  Copy 
Center,  1990  M  Street.  NW..  suite  640, 
Washington.  DC  20036.  (202)  452-1422. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex     ., 
parte  contacts  are  prohibited  in  I 


Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420.  j 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  C.  Ruger, 

Chief,  Allocations  Branch,  Policy  qnd  Eules 
Division,  Mass  Media  Bureau. 
|FR  Doc.  93-1099  Filed  1-15-93;  p:45  am] 

BILLING  CODE  S712-01-M 


No.  2  in  this  proceeding,  published 
January  5. 1993  (see  58  FR  338), 
announced  the  actual  dates  and  specific 
locations  of  those  workshops.  ; 

Need  for  Correction  j 

Notice  No.  2  contained  an  erroneous 
address  for  the  site  of  the  public 
workshop  to  be  held  in  Chicago  on 
February  25.  1993.  The  correct  address 
of  the  location  at  which  the  workshop 
will  be  conducted  is  111  North  Canal 
Street,  Chicago,  Illinois  60606.  , 

S.  Mark  Lindsey,  i 

ChiefCounsel. 
|FR  Doc.  .93-1159  Filed  1-15-93;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Part  213  ! 

[FRA  Docket  No.  RST-90-1,  Notice  No.  3) 

RIN2130-AA75 

Track  Safety  Standards;  Pub  ic 
Workshops  on  Miscellaneous 
Proposed  Revisions 

AGENCY:  Federal  Railroad 
Administration.  ' 

ACTION:  Notice  of  public  workshops; 
Correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  information  provided 
in  Notice  No.  2  which  was  published 
Tuesday.  January  5,  1993  (58  FR  338). 
The  Notice  detailed  dates  and  locations 
of  four  workshops  on  proposad 
revisions  of  the  Track  Safety  Standards'. 
EFFECTIVE  DATE:  January  5,  1903. 
FOR  FURTHER  INFORMATION  CONTACT: 
Principal  Program  Person:  Allison  H. 
MacDpwell.  Office  of  Safety 
Enforcement.  Federal  Railroad 
Administration,  400  Seventh  Street, 
S\V.,  Washington,  DC  20590.  Telephone: 
(202) 366-6081 
Principal  Attorney:  Nancy  Lummen 

■  tewis,  Office  of  Chief  Counsel,  Federal 
Railroad  Administration,  400  Seventh 
Street  SW..  Washington,  DC  20390. 

,  Telepiione:  (202)  366-0633. 

SUPPiaSENTARY  INFORMATION:  On 
Noveriber  16,  1992.  FRA  published  an 
Advaii(.e  Notice  of  Proposed 
Rulemaking  (see  57  FR  54038)  in  which 
it  identified  tho.se  sections  of  the 
presfiit  Track' Safety  Standards  ll:at  FRA 
is  considering  for  amendment  in  an 
effort  to  improve  its  safety  regulatory 
progrim.  That  ANPRM  also  announced 
FRA'S  plan  to  conduct  four  public 
work<ihops  to  discuss  possible  revisions 
to  the  Track  Safety  Standards.  Notice 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17  I 

i 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  Finding  and 
Commencement  of  Status  Review  for  a 
Petition  to  List  the  Fluvial  Population 
of  the  Arctic  Grayling  as  Endangered 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  petition  findings  and 
initiation  of  status  review. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  90-day 
finding  for  a  petition  to  add  the 
contiguous  U.S.  population  of  the 
fluvial  Arctic  grayUng  [Thymallus 
arcticus)  to  the  List  of  Threatened  and 
Endangered  Wildlife.  The  Service  finds 
the  petition  presents  substantial       i 
information  indicating  that  the 
requested  action  may  be  warranted. 

DATES:  The  finding  announced  in  this 
notice  was  made  in  December  1992. 
Comments  and  materials  need  to  be 
submitted  by  March  22,  1993  to  be 
considered  in  the  12-month  finding. 

ADDRESSES:  Information,  comments,  or 
questions  concerning  this  petition  may 
be  submitted  to  the  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  Fish  and 
Wildlife  Enhancement,  Federal  Building 
and  U.S.  Courthouse.  301  South  Park, 
P.O.  Box  10023,  Helena,  Montana 
59626-0023.  The  petition,  finding,  and 
supporting  data  are  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Dale 
Harms.  State  Supervisor,  at  the  above 
addre.ss,  telephone  (406)  449-5225. 


SUPPLEMENTARY  INFORMATION: 
Background 

Section  4(b)(3)(A)  of  thi  Endangered 
Species  Act  (Act)  of  1973,  as  amended 
in  1982  (16  U.S.C.  1531  et  seq.).  requires 
that  the  U.S.  Fish  and  Wijdlife  Service 
(Service)  make  a  finding  ^n  whether  a 
petition  to  list,  delist,  or  declassify  a 
species  presents  substantial  scientific  or 
commercial  information  to  indicate  that 
the  petitioned  action  may  be  warranted. 
To  the  maximum  extent  ttracticable,  this 
finding  is  to  be  made  within  90  days  of 
the  receipt  of  the  petition,  and  the 
finding  is  to  be  published  promptly  in 
the  Federal  Register.  If  ti^e  finding  is 
positive,  the  Service  also  is  required  to 
promptly  commence  a  reliiew  of  the 
status  of  the  involved  species. 

The  Service  announces  a  90-day 
finding  on  a  petition  requesting  the 
Service  to  list  as  endangered  the  fluvial 
(permanently  stream-dwelling)  Arctic 
grayling  (Thymallus  arcticus)  in  the 
contiguous  United  State^  and  initiates  a 
status  review. 

A  petition  dated  October  2, 1991.  was 
received  by  the  Service  from  the 
Biodiversity  Legal  Foundation  and 
George  Wuerthner  on  Odtober  9. 1991. 
The  petition  requested  that  the  "fluvial 
Arctic  grayling"  be  listed  as  endangered 
throughout  its  historic  range  in  the 
conterminous  United  Stiites. 
Additionally,  the  petitioners  requested 
that  critical  habitat  be  designated.  The 
petitioners  submitted  biological, 
distributional,  and  historical 
information,  and  referenced  several 
seientific  articles  in  supbort  of  the 
petition.  ] 

Within  the  contiguous  United  States, 
two  geographically  isolated  fluvial 
populations  of  Arctic  grayling,  referred 
to  by  the  petitioners  as  fluvial  Arctic 
grayling,  were  found  in  ^iichigan  and  in 
the  drainage  of  the  uppek"  Missouri  River 
in  Montana  and  Yellows  tone  National 
Park  in  northwestern  W  ,-oming  (Scott 
and  Crossman  1973).  The  petitioners 
stated  that  the  fluvial  Arctic  grayling 
has  been  extirpated  from  most  of  its 
historic  range  in  the  contiguous  United 
States.  As  the  petitioner;  recognized, 
the  population  of  Arctic  grayling  in 
Michigan  has  been  extir  ct  since  the 
1930's  (Vincent  1962;  Scott  and 
Crossman  1973;  S.  Walker,  U.S.  Fish 
and  Wildlife  Service,  ptrs.  comm., 
1992).  Because  the  Micl  igan  population 
of  Arctic  grayling  is  extinct  and, 
therefore,  by  definition  ;annotbe  listed, 
the  finding  addressed  only  the  fluvial 
population  of  the  Arctic  grayling  found 
in  the  upper  Missouri  River  drainage. 
The  only  confirmed  rsmnant  of  the 
indigenous  fluvial  population  of  Arctic 
grayling  in  the  upper  Missouri  River 


o 


4976  Federal  Register  /  Vol.  58.  No.  11  /  Tuesday,  January  19,  1993  /  Proposed  Rules 


drainage  exists  in  the  Big  Hole  River 
and  the  lower  reaches  of  the  Big  Hole's 
tributaries  in  southwestern  Montana 
(Liknes  and  Gould  1987,  Kaya  1990).  An 
additional  remnant  of  the  fluvial  Arctic 
grayling  population  of  the  upper 
Missouri  River  drainage  may  occur  in 
Ennis  Reservoir  on  the  Madison  River  in 
Madison  County,  Montana.  For 
convenience  in  the  subject  finding,  the 
fluvial  form  of  the  indigenous  Arctic 
grayling  from  ihe  upper  Missouri  River 
drainage  in  Montana  and  Wyoming  is 
referred  to  as  the  fluvial  Arctic  grayling. 

A  status  review  was  first  initiated  for 
the  "Montana  Arctic  grayling"  {T.  a. 
wontanus)  by  a  notice  of  review 
published  December  30.  1982  (47  FR 
58454).  Howeyer,  this  subspecific 
designation  is  not  widely  accepted 
(Kaya  1990).  The  scientific  community 
considers  the  Missouri. River  drainage 
p>opulation  of  the  Arctic  grayling  to  be 
a  geographically  isolated  population  of 
T.  arcticus. 

The  petitioners  indicated  that  decline 
of  the  fluvial  Arctic  grayling  is  a  result 
of  many  factors.  The  primary  causes 
cited  by  the  petitioners  were  habitat 
degradation  resulting  from  livestock 
grazing  and  stream  diversions  for 
irrigation,  competition  with  nonnative 
trout  species,  and  past  overharvesting 
by  anglers.  Additionally,  the  petition 
stated  that  much  of  the  annual 
recruitment  is  lost  in  irrigation  ditches. 

The  Service  found  that  a  combination 
of  elements  have  contributed  to  the 
decline  or  extirpation  of  fluvial  Arctic 
grayling.  In  both  the  upper  Missouri 
River  drainage  and  Michigan,  historic 
overharvest  appears  to  have  initiated 
declines  of  the  Arctic  grayling  (Vincent 
1962).  Competition  and/or  predation  by 
normative  trout  species  are  speculated 
to  be  important  factors  contributing  to 
the  decline  of  Arctic  grayling  (Vincent 


1962.  Kaya  1990).  Furthermore,  in 
Michigan,  logging  activities  diminished 
the  quality  of  stream  habitat  through 
erosion,  increased  silt  deposition, 
elevated  water  temperatures,  and 
destruction  of  streambeds  (Vincent 
1%2). 

In  the  upper  Missouri  River  drainage, 
dewatering  for  agricultural  irrigation 
reduces  available  habitat  for  grayling 
and  may  result  in  stranding  of 
incubating  eggs  or  young  fish,  increased 
predation  on  young  because  they  are 
concentrated  in  the  remaining  water, 
and  higher  water  temperatures  (Kaya 
1990).  Fry  and  juvenile  grayling  become 
stranded  in  irrigation  ditches  and  die 
when  the  headgates  are  closed  without 
opportunity  for  fish  to  return  to  the  river 
(Shepard  and  Oswald  1989). 
Additionally,  an  integral  portion  of  the 
historic  range  of  the  fluvial  Arctic 
grayling  has  been  altered  by  the 
extensive  construction  of  dams  and 
reservoirs  that  have  created  barriers 
obstructing  migrations  to  spawning, 
wintering  cr  feeding  areas,  and 
inundated  grayling  habitat  (Vincent 
1962.  Kaya  1990). 

The  Act  allows  the  Service  to  list 
distinct  population  segments  of 
vertebrate  fish  and  wildlife.  The  fluvial 
form  of  the  Arctic  grayling  in  the  upper 
Missouri  River  drainage  is 
geographically  isolated  from  other 
fluvial  grayling  populations  and  is 
behaviorally  distinct  from  lacustrine 
(live  in  lakes  and  spawn  in  streams) 
grayling.  For  these  reasons,  the  Service 
believes  the  fluvial  form  of  the  Arctic 
grayling  in  the  upper  Missouri  River 
drainage  is  a  distinct  population 
segment. 

After  reviewing  the  petition, 
accompanying  documentation,  and 
references  cited  therein,  the  Service 
finds  that  the  petition  presents 


substantial  information  indicating  that 
listing  the  fluvial  population  of  the 
Arctic  grayling  in  the  upper  Missouri 
River  drainage  as  endangered  may  be 
warranted.  Within  1  year  from  the  date 
the  petition  was  received,  a  finding  as 
to  whether  the  petitioned  action  is 
warranted  as  required  by  section 
4(b)(3)(B)  of  the  Act. 

The  petitioners  also  requested  that 
critical  habitat  be  designated.  If  the  12- 
month  finding  determines  tliat  the 
petitioned  action  to  list  the  fluvial 
Arctic  grayling  as  endangered  is 
warranted,  then  the  designation  of 
critical  habitat  would  be  addressed  in 
the  subsequent  proposed  rule. 

Refierences  Cited 

A  complete  list  of  references  cited  In 
this  rule  is  available  upon  request  from 
the  Fish  and  Wildlife  Service  (see 
ADDRESSES  section). 

Author 

This  notice  was  prepared  by  Lori  H. 
Nordstrom  of  the  U.S.  Fish  &  Wildlife 
Service,  Helena,  MT,  Field  Office  (see 
ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Spiacies  Act  of  1973,  as 
amended  (16  U.S.C  1531-1544). 

List  ofSublects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Dated:  December  15, 1992. 
Richard  N.  Smith. 

Acting  Director.  Fish  and  Wildlife  Service. 
|FR  Doa  93-1054  Filed  1-15-93;  8:45  am) 
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This  section  of  th«  FEDERAL  REGISTER 
contains  documents  other  than  mles  or 
proposed  njies  that  are  applicabie  to  the 
public.  h4otices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegatioru  of  authority,  filing  o( 
petitions  and  applications  and  agency 
statements  of  organization  and  furvrtions  are 
examples  of  docunwnts  appearing  in  this 
section. 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  R«search  Service 

Notice  of  Intent  To  Grant  Exclusive 
LicenM 

AGENCY:  Agricultural  Research  Service, 

USDA. 

ACTKM:  Notice  of  intent. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture, 
Agricultural  Research  Service,  intends 
to  grant  toDynic  Corporation,  having  a 
place  of  business  in  Tokyo,  Japan,  an 
exclusive  license  restricted  to  the 
manufacture  of  products,  in  whole  or  in 
part,  in  Japan  on  prospective 
corresponding  Japan  patent  application 
based  on  U.S.  Patent  Application  Serial 
No.  07/863.274,  "Temperature 
Adaptable  Glyoxial-Modified  Fibers  and 
Method  of  Preparing  Same,"  filed  in 
April  3, 1992.  Notice  of  Availability  for 
licensing  the  invention  was  given  in  the 
Federal  Register  on  Sep\ember  16, 1992. 
DATES:  Comments  must  be  received  on 
or  before  March  20, 1993. 
ADDRESSES:  Send  comments  to:  USDA- 
ARS-Office  of  Technology  Transfer, 
Beltsville  Agricultural  Research  Center, 
Baltimore,  Boulevard.  Building  005, 
Room  403,  BARC-\V,  Beltsville. 
Maryland  20705-2350. 
FOR  FURTHER  tNFORMATION  CONTACT: 
M.  Ann  Whitehead  of  the  Office  of 
Technology  Transfer  at  the  Beltsville 
address  given  above;  telephone:  COMM: 
301-504-6786. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Government's  patent  rights  to 
this  Invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  license  this  invention 
and  the  company  has  submitted  a 
complete  and  sufficient  application  for 
a  license,  promising  therein  to 
commercialize  the  invention  in  Japan. 
USDA-ARS  will  have  access  to 
technological  information  developed 


during  the  commercialization.  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  con(|itions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
vtrithin  sixty  days  from  the  date  of  this 
published  Notice,  Agricultural  Research 
Service  receives  written  evidence  and 
argument  which  establishes  that  the 
grant  of  the  license  would  not  be 
consistent  with  the  requirements  of  35 
U.S.C.  209  and  37  CFR  404.7.         I 

W.ILTalleiit, 

Assistant  Administrator. 

IFR  Doc.  93-1174  Filed  1-15-93,  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 


Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with 
Subsections  301.5(a)(3)  and  (4)  of  the 
regulations  and  be  filed  within  20  days 
with  the  Statutory  Import  Programs 
Staff.  U.S.  Department  of  Commerce. 
Washington.  DC  20230.  Applications 
may  be  examined  between  8:30  A.M. 
and  5  P.M.  in  room  4211,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW.,    , 
Washington,  DC.  i  I 

Docket  Number:  92-170.  Applibant: 
U.S.  aeological  Survey,  Geologic 
Divis/n,  345  Middlefield  Road,  MS 
977rMenlo  Park.  CA  94025-3591. 
Instrument:  Portable  Very-Broad 
Triaxial  Seismometer,  Model  STS-2. 
Manufacturer:  Streckeisen  AG, 
Switzerland.  Intended  Use:  The 
instrument  will  be  used  to  record 
seismic  waves  at  a  network  of  10  digital 
seismographs  in  southern  California 
along  the  San  Jacinto  fault  which  has 
been  identified  as  a  likely  site  for  a 
major  damaging  earthquake  in  the  near 
future.  The  records  from  the 


seismometers  will  also  be  used  to  do 
basic  research  on  the  source  properties 
of  large  earthquakes.  Application 
Received  by  Commissia^ner  of  Customs: 
November  23, 1992.      I 

Docket  Number:  92-173.  Applicant: 
Duke  University,  Department  of  Physics. 
Free  Electron  Laser  Laboratory,  LaSalle 
Street  Extension.  Durham.  NC  27706. 
Instrument:  Radio  Frequency  Cavity 
with  Accessories.  Manufacturer: 
Institute  of  Nuclear  Physics,  CIS. 
Intended  Use:  The  instrument  will  be 
used  in  conjunction  with  construction 
of  a  storage  ring  for  electrons  with 
energies  up  to  1.2  GeV.  Specifically,  the 
instrument  will  improve  the  lifetime  of 
the  stored  electron  beam  and  modify  the 
shape  of  the  electron  packets  circulating 
in  the  storage  ring.  Application 
Received  by  Commissioner  of  Customs: 
November  13, 1992. 

Docket  Number:  92-174.  Applicant: 
Children's  Hospital  and  Medical  Center, 
4800  Sandpoint  Way,  N.E.,  P.O.  Box 
5371,  MS:  CH-37,  Seattle,  WA  98105. 
Instrument:  Electron  Microscope 
System.  Model  EM  910.  Manufacturer 
Carl  Zeiss,  Germany.  Intended  Use:  The 
instrument  will  be  used  to  provide 
insight  into  the  etiology  of  congenital 
malformations  in  the  following  research 
projects:  (a)  study  of  the  pathogenesis  of 
congenital  aganglionosis  coli 
(Hirschsprung  disease)  in  murine 
models  with  particular  interest  in  the 
morphology'  of  the  extracellular 
gastrointestinal  tract  and  (b)  a  study 
directed  at  understanding  the  specificity 
of  methotrexate  (MTX)-induced 
congenital  facial  abnormalities.  In 
addition,  the  instrument  will  be  used  for 
training  residents  in  the  anatomic 
pathology  training  program.  Application 
Received  by  Commissioner  of  Customs: 
November  13. 1992. 

Docket  Number:  92-175.  Applicant: 
U.S.  Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  National  Marine 
Fisheries  Service,  Galveston  Laboratory, 
4700  Avenue  U,  Galveston.  TX  77551- 
5997.  Instrument:  (2)  Electronic  Digital 
Fish  Measuring  Boards,  Model  FMB  FV 
Version  F.  Manufacturer:  Limnoterra 
Atlantic,  Inc..  Canada.  Intended  Use: 
The  instrument  will  be  used  in  a 
research  project  designed  to  update  and 
expand  shrimp  trawl  bycatch  estimates 
both  temporally  and  spatially  in  the 
offshore,  nearshore.  and  inshore  waters 
of  the  Gulf  of  Mexico  and  along  the  U.S. 
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coast  of  the  southeastern  Atlantic. 
Application  Received  by  Commissioner 
of  Customs:  November  13. 1992. 

Docket  Number:  92-177.  Applicant: 
James  A.  Haley  Veterans  Hospital, 
1 3000  Bruce  B.  Downs  Boulevard, 
Tampa,  FL  33612.  Instrument:  Electron 
Microscope.  Model  CMlO  PC  jrfith 
Accessories.  Manufacturer:  N%/.  Philips, 
The  Netherlands.  Intended  Use:  The 
instrument  will  be  used  for  examination 
of  specimens  that  include  kidney 
biopsies,  neoplasms  with 
undifferentiated  or  anaplastic  cells, 
unusual  tumors,  lymphoma  and 
leukemia,  bi  addition,  the  instrument 
will  be  used  in  a  course  in  diagnostic 
electron  microscopy  for  physicians  in 
their  final  year  of  pathology  residency 
training.  Application  Received  by 
Commissioner  of  Customs:  November 
23, 1992. 

Docket  Number:  92-178.  Aoplicant: 
University  of  Nebraska-Lincoln, 
Department  of  Biochemistry.  318 
Biochemistry  Hall  -  East  Campus, 
Lincoln,  NE  68583-0718.  Instrument: 
Electron  Paramagnetic  Resonance 
Spectrometer,  Model  ESP  300  E. 
Manufacturer:  Bruker  Instruments  Inc., 
Ciermany.  Intended  l/se;The  instrument 
will  be  used  for  analysis  of  frozen 
aqueous  protein  samples  aifii  inorgemic 
complexes  during  investigations 
conducted  for  the  purposes  of  (i) 
detecting  free  radicals  and  metal  sites  in 
proteins,  (ii)  characterizing  the 
properties  of  the  system  containing  the 
unpaired  electron  spin,  and  (iii) 
detecting  and  characterizing  reactions 
which  occur  at  the  site  containing  the 
unpaired  electron  spin.  Application 
Received  by  Commissioner  of  Customs: 
November  30,  1992. 
Frank  W.  Creel, 

DirectoT,  Slatutory  Import  Programs  Staff. 
jFR  Doc.  93-1220  Filed  l-lS-93;  8;45  am) 
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Applications  for  Duty-Fre«  Entry  of 
Scientific  Instruments 

Pursuant  to  section  6(c)  cf  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Slat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  liie 
purposes  for  which  the  instruments 
siiown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
Statf^s. 

Comments  must  comply  wilh 
Subsections  301.5(b)(3)  and  (4)  of  the 
regulations  and  be  filed  within  20  days 
with  the  Statutory  Imp>ort  Programs 
Staff,  U.S.  Departmeut  of  Commerce. 


Washington,  DC  20230.  Applications 
may  be  examined  between  8:30  A.M. 
and  5  P.M.  in  room  4211,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC. 

Docket  Number:  92-101.  Applicant: 
U.S.  Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  National  Marine 
Fisheries  Service,  4700  Avenue  U, 
Galveston,  TX  77551-5997.  Instrument: 
(7)  Power  Packs  for  Fish  Measuring 
Boards,  Model  BAT-1.  Manufacturer: 
Limnoterra  Atlantic,  Inc.,  Canada. 
Intended  Use:  The  instruments  are 
power  sources  for  electronic  fish 
measuring  boards  which  are  being  used 
in  an  area  of  research  to  update  and 
expand  shrimp  trawl  bycatch  estimates 
both  temporally  and  spatially  in  the 
offshore,  nearshore,  and  inshore  waters 
of  the  Gulf  of  Mexico  and  along  the  U.S. 
coast  of  the  southeastern  Atlantic. 
Application  Received  by  Ccmimissioner 
of  Customs:  July  1. 1992. 

Docket  Number:  92-165.  Applicant: 
University  of  Pennsylvania,  3400 
Walnut  Street,  Philadelphia.  PA  19104. 
Instrument:  Electron  Paramagnetic 
Resonance  Spectrometer,  Model  ESP 
300  E.  Manufacturer:  Bruker 
Instruments,  Germany.  Intended  Use: 
The  instrument  will  be  used  for  the 
study  of  electron  transfer  components 
and  enzyme  mechanisms  of  biological 
systems.  Specifically,  it  will  be  used  to 
dutermine  the  fine  details  of  protein  and 
cofactor  structure  both  on  a  steady-state 
basis  and  during  rapid  turnover 
initiated  by  light  reactions  or  other 
rapid  perturbations.  Also,  it  will  be  used 
to  provide  important  information  about 
cofactor  interactions.  The  objectives  of 
the  research  are  to  understand  the 
contributions  of  protein  structiue  to  the 
reactivity,  electrochemistry,  and  ligation 
to  the  direction  and  rate  of  electron 
transfer  in  biological  systems.  In 
addition,  the  instrument  will  be  used  for 
educating  researchers  and  graduate 
students  in  the  techniques  of  Electron 
Paramagnetic  Resonance  Spectroscopy. 
Application  Received  by  Ck)mmissioner 
of  Customs:  October  30, 1992. 

Docket  Number:  92-166.  Applicant: 
National  Institute  of  Arthritis, 
Musculoskeletal  and  Skin  Diseases/ 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  MD  20892. 
Instrument:  Electron  Microscope,  Model 
CM20-FEG.  Manufacturer  Philips 
Electronic  Instruments,  The 
Netherlands.  Intended  Use:  The 
instrument  will  be  used  for  studies  of 
the  structures  and  assembly  properties 
of  biological  macromolecules  of  medical 
importance  by  cryo-electron 
microscopy.  The  primary  objective  of 


this  research  is  to  elucidate  the 
structure,  in  sub-molecular  detail,  of 
biologically  and  medically  important 
particles  such  as  viruses  and  membrane 
protein  complexes,  with  a  view  to 
relating  this  information  to  their 
functional  and  pathological  properties. 
Application  Received  by  Commissioner 
of  Customs:  OcAobeT  30, 1992. 

Docket  Number:  92-167.  Applicant: 
Bowman  Gray  School  of  Medicine  of 
Wake  Forest  University.  Medical  Center 
Boulevard.  Winston-Salem.  NC  27157. 
Instrument:  Stopped-flow 
Spectrofluorimeter,  Model  DX.17MV. 
Manufacturer:  Applied  Photophysics 
Ltd..  United  Kingdom.  Intended  Use: 
The  instrument  will  be  used  in  a  current 
research  project  focused  on  the 
structures  and  mechanisms  of  unusual 
flavoproteins  involved  in  streptococcal 
oxygen  metabolism.  Application 
Received  by  Commissioner  of  Customs: 
October  30, 1992. 

Docket  Number:  92-168.  Applicant: 
Research  Foundation  of  State  University 
of  New  York,  Administration  335, 1400 
Washington  Avenue,  Albany,  NY  12222. 
Instrument:  Sky  Scanner,  Model  MS- 
300.  Manufacturer:  EKO  Instruments 
Trading  Company,  Ltd..  Japan.  Intended 
Use:  The  instrument  will  be  used  for 
measurement  of  sky  radiance  and  sky 
luminance  at  fixed  points  in  the  sky  to 
determine  distribution  of  skylight.  In 
addition,  the  instrument  will  be  used  to 
train  graduate  students,  e.g.,  in  their 
thesis  research.  Application  Received  by 
Commissioner  of  Customs:  October  30, 
1992. 

Docket  Number:  92-169.  Apolicant: 
University  of  California,  Los  Alamos 
National  Laboratory,  P.O.  Box  990,  Los 
Alamos,  NM  87545.  Instrument:  UHV 
Scanning  Tunneling  Microscope. 
Manufacturer:  Omicron  Associates, 
Germany.  Intended  Use:  The  instrument 
will  be  used  for  research  to  characterize 
the  key  chemical  and  structural 
parameters  that  define  the  nucleation 
and  growth  processes  for  a  select  set  of 
substrate-film  combinations.  Emphasis 
will  be  given  to  the  structural  or  lattice 
mismatch  factors  for  oxide-on-oxide 
films,  while  the  role  of  intorfacial 
chemistry  (impurities,  compounds, 
reactive  bonding)  will  be  the  thrust  for 
metal  film  systems.  Application 
Received  by  Commissioner  of  Customs: 
November  10, 1992. 

Docket  Number:  92-171.  Applicant: 
Baylor  University,  Waco,  TX  76798. 
Instrument:  High  Resolution  Mass 
Spectrometer,  Model  VG  ProSpec-3000. 
Manufacturer:  VG  Analytical 
Instruments,  United  Kingdom.  Intended 
Use:  The  instrument  will  be  used  for 
research  in  the  chemistry  department 
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encompassing  several  areas  that  include 
but  are  not  liniitad  to  the  following: 

1.  Flame  infrared  «fnission 
spedroscopy,  a  new  branch  of  analytical 
spectroscopy  thet  shows  great  promise 
for  chbinical  analysis. 

2.  Study  of  alternative  forms  of  water 
treatment  that  do  not  involve  the 
additioo  of  potentially  toxic  chemicals 
for  tha  prevention  of  scaling  and 
corrosion  in  industrial  process  and 
cooling  waters. 

3.  Analytical  spectroscopy,  new 
methods  of  analysis  for  samples  of 
environmental  interests,  and  effect  of 
external  fields  on  colloidal  suspensions. 

4.  Enzymology,  with  special 
emphasis  on  m«tchanism  of  enzyme 
action  and  the  design  and  synthesis  of 
enzyme  inhibitors. 

5.  Research  involving  the  effect  of 
additives  in  e(tectrochemistry  and 
catalysis  at  metal-solution  interfaces. 

6.  Research  directed  toward  the 
development  of  new  methods  for  the 
practical  synthesis  of  chiral  organic 
molecules  in  high  optical  purity. 

7.  Research  interests  which  lie  along 
the  intersection  of  electrochemistry  and 
organometallic  chemistry. 

8.  Synthesis  of  modified  purine 
nudeoades,  biochemical  studies  and 
getieral  synthetic  studies. 

Application  Received  by  Commissioner 
of  Customs:  November  12. 1992. 

Docket  Number:  92-172.  Applicant: 
Centers  for  Disease  Control,  4770  Buibrd 
Highway,  ME,  Mailstop  F17,  Atlanta,  GA 
30341-3724.  /nstrumen*:  Mass 
SpectrtHneto'  Sy^em,  Model  API  HI. 
Manufacturer  PE  Sciex,  Canada. 
Intended  Use:  The  instrument  will  be 
used  for  a  variety  of  analyses,  often  of 
components  that  are  present  at  trace 
levels  in  complex  matrices  in  support  of 
Public  Health  Service  projects  in 
toxicology.  The  primary  application  will 
be  the  investigation  and  determination 
of  the  etiological  agents  responsible  for 
the  Toxic  Oil  Syndrome  that  occurred  in 
Spain  in  1981  and  Eosinophilia  Myalgia 
Syndrome,  a  similar  disease  but  which 
occurred  in  the  U.S.  in  1989.  The 
instrument  is  expected  to  provide 
insight  into  the  nature  of  the 
contaminants  that  cause  these  diseases. 
Application  Received  by  Commissioner 
o/ Customs:  November  12, 1992. 
Frank  W.  Cnd. 

Director,  Statutory  Import  Programs  Staff. 
|FR  Doc  t^121«  Filed  l-1S-§3;  8:45  ami 

BtLUMG  COOC  9t10-OS-r 


[A-588-817] 

Active-Matrix  Liquid  Crystal  High 
Information  Content  Rat  Panel 
Displays  and  Display  GIsm  Therefor 
From  Japan;  Preliminary  Prelimhiary 
Results  of  Changed  CIrcuinstances 
Antidumping  Duty  Admlrystrathre 
Review  and  Intent  To  Ravoice  tne  Ordsr 

AGENCY:  International  Trade 
AdministrationAmport  Administratitm. 
Department  of  Commerce. 

ACTION:  Notice  of  preliminaiy  results  of 
changed  circumstances  antidumping 
duty  administrative  review  and  intent  to 
rev^e  the  order  on  active-mrttrix  liquid 
cr>'Stal  high  information  content  flat 
panel  displays  and  display  glass 
thep^or  from  Japan. 

EFFECTIVE  DATE:  January  19. 1993. 

FOR  FURTHER  INFORMATION  CONTACr. 
Carlo  Cavagna,  Michael  Diminich,  or 
Breck  Richardson,  Office  of  | 

Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  2C230; 
telephone  (202)  482-4733. 

SUPPtEMENTARY  INFORMATION:  | 

Backgroond 

On  Se{Aember  4, 1991,  the 
Department  of  Commerce  {the 
Department)  published  in  the  Federal 
Register  (56  FR  43741)  an  antidumping 
duty  order  on  active-matrix  hquid 
crystal  high  information  content  flat 
panel  displays  and  display  glass 
therefor  from  Japan  (the  order).  On 
November  3,  1992,  Guardian  Industries 
(Guardian),  on  behalf  of  OIS  Optical 
Imaging  Systems  (OIS),  one  of  the 
petitioners,  submitted  a  request  for  a 
changed  circumstances  review  and 
revocation  of  the  order.  Guardian  is  the 
controlling  shareholder  of  OIS.  On 
December  11, 1992,  the  Department 
published  in  the  Federal  Register  a 
notice  initiating  a  changed 
circumstances  review  to  determine 
whether  to  revoke  the  order  on  active- 
matrix  liquid  crystal  high  information 
content  flat  panel  displays  and  display 
glass  therefor  from  Japan  (active-matrix 
flat  panel  displays).  The  Department 
also  found  that  good  cause  existed  for 
conducting  a  changed  circumstanoBS 
review  before  the  end  of  the  second 
annual  aaniversary  rooath  of  the  order. 
Interested  parties  were  given  thirty  days 
to  comment  on  the  proposed  revocation, 
and  an  additioital  seven  days  to  rebut 
comments  submitted  fay  «^er  interested 
parties. 


Scope  of  the  Review 

Imports  covered  by  this  review  are 
active-matrix  liquid  crystal  high 
information  content  flat  panel  displays 
and  display  gloss  therefor.  Active-matrix 
flat  panel  displays  are  large  area,  matrix 
addressed  displays,  no  greater  than  four 
inches  in  depth,  with  a  picture  element 
(pixel)  count  of  120.000  or  greater, 
whether  complete  or  incomplete, 
assembled  or  unassemblod.  Active- 
matrix  flat  panel  displays  utihze  a  thin- 
film  transistor  array  to  activate  hquid 
crystal  at  individual  pixel  locations. 
Included  are  monochromatic,  limited 
color,  and  full  color  displays  used  to 
display  text,  graphics,  and  video. 
Active-matrix  flat  panel  display  glass, 
whether  or  not  integrated  with 
additional  components,  exclusively 
dedicated  to  and  designed  for  use  in 
active-matrix  flat  panel  displays  is 
de£ned  as  processed  glass  substrates 
that  incorporate  patterned  rxjw,  column, 
or  both  types  of  electrodes,  and  also 
incorporate  a  material  that  reacts  to  a 
change  in  voltage  (Le.,  liquid  crystal) 
and  contact  pads  for  interconnecting 
drive  electronics. 

Preliminary  Resalts  of  Review  and 
Intent  to  Revoke  Antidomping  Doty 
Order 

Pursuant  to  sections  75 1(b)  and  (c)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act),  the  Department  may  revoke  an 
antidumping  duty  order  if  the 
Department  determines,  based  on  a 
review  under  section  751(b)  of  the  Act, 
that  changed  circumstanoes  exist 
sufficient  to  warrant  revocatioii.  Section 
352.25(d)  oi  tha  Department's 
regulations  provides  that,  if  the 
Department  Hnds  that  the  order  under 
review  is  no  longer  of  interest  to 
domestic  interested  parties,  such 
hnding  constitutes  a  changed 
circumstance  sufficient  to  warrant 
revocation. 

The  changed  orcumstances  cited  by 
OIS  and  Guardian  as  the  basis  for 
revocation  is  the  absence  of  any  further 
interest  in  maintaining  the  order.  CXS  is 
the  only  member  of  the  Advanced 
Display  Manufacturers  of  America 
(ADMA),  the  petitioner  in  this  case, 
known  to  produce  adive-roatrix  flat 
panel  displays.  TIm  Department  at  this 
time  does  not  know  of  arry  other 
domestic  of  active-matrix  fiat  panel 
displays,  ikat  have  any  y^  come  forward 
to  object  to  the  proposed  revocation  of 
the  order.  The  Department  has  received 
three  objections:  From  UCE, 
Incorporated  (UCE)  (see  letters  to  the 
Department  dated  November  18, 1992; 
December  17, 1992.aiKl  January  6. 
1993),  from  Planar  Systems,  Inc. 
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(Planar)  (see  letter  to  the  Department 
dated  January  11, 1993),  and  from  the 
Advanced  Display  Manufacturers  of 
America  (ADMA),  not  including  OIS 
and  Magnascreen  Corporation  (see  letter 
to  the  Department  dated  January  11, 
1993).*  However,  the  objecting  parties 
have  not  demonstrated  that  they  are 
producers  of  active-matrix  flat  panel 
displays  or  any  product  like  active- 
matrix  flat  panel  displays.  Therefore, 
they  have  not  demonstrated  that  they 
have  standing  to  object  to  the  proposed 
revocation. 

On  the  other  hand,  the  Department 
has  received  several  submissions 
supporting  the  proposed  revocatioa. 
Apple  Computer,  Incorporated, 
International  Business  Machines 
Corporation,  Rockwell  International 
Corporation,  nView  (sic).  Sun 
Microsystems  Computer  Corporation, 
and  Diikane  Corporation,  all  importers 
of  the  subject  merchandise,  support  the 
revocation  of  the  order  on  the  grounds 
that  there  is  no  domestic  interest  in 
maintaining  the  order,  that  there  is  no 
viable  domestic  source  of  active-matrix 
flat  panel  displays,  and  that  the  order 
has  harmed  the  U.S.  computer 
industry's  competitiveness  and  shifted 
its  production  overseas. 

We  are  hereby  notifying  the  public  of 
our  intent  to  revoke  the  antidumping 
duty  order  on  active-matrix  liquid 
crystal  high  information  content  flat 
panel  displays  and  display  glass 
therefor  from  Japan.  If  this  preliminary 
determination  is  made  final,  it  will 
apply  to  all  shipments  of  the 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  February  21, 1991,  the  date  of  the 
preliminary  determination  of  Sales  at 
Less  Than  Fair  Value.  Therefore,  we 
intend  to  instruct  the  U.S.  Customs 
Service  to  liquidate  all  entries  of  the 
subject  merchandise  entered,  or       , 
withdrawn  from  warehouse,  for        I 
consumption  on  or  after  February  21. 
1991.  without  regard  to  antidumping 
duties.  We  will  instruct  the  U.S. 
Customs  Service  to  refund  with  interest 
any  estimated  antidumping  duties 
collected  with  respect  to  those  entries. 
The  current  requirement  for  a  cash 
deposit  of  estimated  antidumping  duties 
will  continue  until  publication  of  the 
Hnal  results  of  this  changed 
circumstances  review.  Moreover,  we 
will  not  terminate  or  stay  the  First 
Administrative  Review  of  the  order 
unless  and  until  a  final  determination  is 
made  to  revoke  the  order. 


'  The  other  members  of  the  AOMA  are  Coloray 
Display  Corporation;  Electro-Plasma,  Inc.; 
Photonics  Technology,  Inc.;  PlasDvaco,  Inc.;  Planar 
Systems.  Inc.;  Standish  Industries,  and  Tektronix, 
Inc. 


Request  for  CommentB 

The  Department  requests  written 
comments  from  interested  parties 
regarding  these  preliminary  results  and 
the  intent  to  revoke  the  order,  including 
the  effective  date  of  the  revocation. 
Comments  may  be  submitted  not  later 
than  30  days  after  the  date  of 
publication  of  this  notice.  Rebuttal  to 
written  comments,  limited  to  the  issues 
raised  in  those  comments,  may  be  filed 
not  later  than  37  days  after  the  date  of 
publication.  Because  the  deadline  to 
submit  rebuttal  comments  hos  not  yet 
expired,  all  rebuttal  comments 
concerning  the  initiation  of  this  review 
will  also  be  taken  into  consideration  for 
our  final  results.  All  written  comments 
shall  be  submitted  in  accordance  with 
19  CFR  353.31(e)  and  shall  be  served  on 
all  interested  parties  on  the 
Department's  service  list  in  accordance 
with  19  CFR  353.31(g).  Interested 
parties  may  also  request  a  hearing 
within  ten  days  of  the  date  of 
publication  of  this  notice.  Any  hearing, 
if  requested,  will  be  held  no  less  than 
40  days  after  the  date  of  publication  of 
this  notice.  The  Department  will 
publish  the  final  results  of  this  changed 
circumstances  review  after  the  hearing, 
if  any,  and  after  its  analysis  of  any 
written  comments. 

This  review  and  this  notice  are  in 
accordance  with  sections  751(b)  and  (c) 
of  Uie  Act  and  19  CFR  353.22(f)  and 
353.25(d)  (1992). 

Dated:  January  12.1993. 
Alan  M.  Dunn, 
Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  93-1214  Filed  1-15-93;  8:45  ami 
BU.UNG  CODE  3510-DS-M 


[A-201-802] 

Court  Decision  and  Suspension  of 
Liquidation:  Gray  Portland  Cem«nt  and 
Clinker  From  Mexico 

AGENCY:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
action:  Notice. 

EFFECTIVE  DATE:  December  10, 1992, 
summary:  On  November  30,  1992,  in 
The  Ad  Hoc  Committee  of  AZ-NM-TX- 
FL  Producers  of  Gray  Portland  Cemer^t 
v.  United  States.  Court  No.  90-10- 
00508,  a  lawsuit  challenging  the 
Department  of  Commerce's  (the 
"Department")  final  determination  of 
sales  at  less  than  fair  value  of  gray 
Portland  cement  and  clinker  from 
Mexico,  the  Court  of  International  Trade 
("CIT")  affirmed  the  Department's 
redetermination  on  remand.  As  a  result, 


the  final  dumping  margin  for  one  of  the 
respondents,  Cemex,  S.A.  ("Cemex"), 
has  increased  from  58.38%  to  60.33% 
ad  valorem,  and  the  "all  others"  margin 
has  increased  from  58.05%  to  59,91% 
ad  valorem.  Consistent  with  the 
decision  of  the  Court  of  Appeals  for  the 
Federal  Circuit  ("CAFC")  in  Timken  Co. 
v.  United  States.  893  F.2d  337  (Fed.  Qr. 
1990)  ["Timken"),  Commerce  will  direct 
the  Customs  Service  to  change  the  cash 
deposit  rates  being  used  in  connection 
with  the  suspension  of  liquidation  of 
the  subject  merchandise  once  there  is  a 
"conclusive"  decision  in  this  case. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  Apple,  Office  of  Antidumping 
Investigations,  International  Trade 
Administration,  U.S.  Department  of 
Comment,  14th  Street  and  Constitution 
Ave..  NW.,  Washington,  DC  20230. 
telephone:  (202)  482-1769, 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  18, 1990.  the  Department 
published  notice  of  its  final 
determination  of  sales  at  less  than  fair 
value  in  connection  with  its 
investigation  of  gray  portland  cement 
and  clinker  from  Mexico,  Final 
Determination  of  Sales  at  Less  than  Fair 
Value;  Gray  Portland  Cement  and 
Clinker  from  Mexico,  55  FR  29244.  In 
that  determination,  the  Department  set 
forth  its  finding  of  final  dumping 
margins,  including,  inter  alia,  58.38% 
ad  valorem  for  Cemex  and  58.05%  ad 
valorem  for  the  "all  others"  category  of 
Mexican  producers  and  exporters  of  the 
subject  merchandise.  On  August  30, 
1990,  the  Department  published  an 
antidumping  order  instructing  the 
Customs  Service  to  collect  cash 
deposits,  at  the  rates  set  forth  in  the 
Department's  final  determination,  on 
entries  of  the  subject  merchandise 
entered  dr  withdrawn  from  warehouse 
for  consumption  on  or  after  that  date.  55 
FR  35443, 

Following  publication  of  the 
Department's  final  determination  and 
order,  petitioners  filed  a  lawsuit  with 
the  err  challenging  the  Department's 
final  determination.  Thereafter,  the  CIT 
issued  an  Order  dated  February  20, 1992 
and  Slip  Opinion  92-24,  dated  March  5, 
1992,  in  The  Ad  Hoc  Committee  of  AZ- 
NM-TX-FL  Producers  of  Gray  Portland 
Cement  v.  United  States,  Court  No.  90- 
10-00508,  remanding  the  Department's 
final  determination  so  that  the 
Department  could  give  further 
consideration  to  a  level  of  trade  issue. 
On  March  23,  1992.  the  Department 
filed  its  required  remand  results  with 
the  CIT.  On  June  15, 1992,  the  CIT 
ordered  a  second  remand  to  the 
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Department  The  OT  directed  the 
Department  to  complete  all 
recalculations  of  the  final  dumping 
margins  made  necessary  by  the 
Department's  first  remand  results  and 
also  to  aooejit  comments  6*00  the 
parties  regarding  the  Department's  first 
remand  results  and  the  Department's 
subsequent  recalculationi  prior  19  filing 
second  remand  results  with  the  OT.  Ob 
July  30.  1992,  the  Department  filed  its 
second  remand  resnhs  with  the  CTT.  On 
November  30, 1992,  the  CTT  affirmed 
the  Di^>8rtm6nt's  first  and  second 
remand  results  in  their  entirety.  The  Ad 
Hoc  Committee  on  AZr-NM-TX-FL 
Prodmcen  ofGmy  Portiand  Cement  v. 
United  States,  Court  No.  90-10-00508, 
Slip  Op.  92-212.  As  a  result,  the  final 
dumping  margin  for  Cemex  has 
increased  from  58.38%  to  60.33%  ad 
valorem,  and  the  "all  others"  margin 
has  increased  from  58.D5%  to  59.91% 
ad  vahrem. 

Suspenmm  ef  L^nidation 

bi  its  dedffion  in  Tknken.  the  CAFC 
held  that  the  Department  must  publish 
notice  of  a  decision  of  the  QT  or  the 
G\FC  which  is  not  "in  harmony"  with 
the  Depaitmont's  determination. 
Publication  of  this  notice  fulfills  that 
obligation.  The  CAFC  also  held  that  the 
Department  miist  suspend  Uquidaticm  of 
the  subject  merchancUse  until  there  is  a 
"conclusive"  decision  in  the  case, 
Therefore,  pursuant  to  Timken. 
Commerce  must  suspend  liquidation 
pending  the  expiration  of  the  period  to 
appeal  the  CITs  November  30. 1992 
ruling  or,  if  that  ruling  is  appealed, 
pending  a  final  decision  by  the  CAFC. 
However,  because  entries  of  the  subject 
merchandise  already  are  being 
suspended  puirsuant  to  the  antidumping 
order  in  effect,  the  Department  need  not 
order  the  Customs  Service  to  suspend 
liquidation.  Further,  consistent  with 
Timken,  the  Department  will  order  the 
Customs  Service  to  change  the  relevant 
cash  deposit  rates  in  the  event  that  the 
CIT's  ruling  is  not  appealed  or  the  CAFC 
issues  a  final  decision  affirming  the 
CIT's  ruling. 

Dated:  January  11, 1993. 
Alan  M.  Daxm, 

Assistant  Secreta^  for  Import 

Administration. 

(FR  Doc.  93-1213  Filed  1-15-93;  t:4S  am] 

BUXSM  CODE  3S10-Oa-M 


[A-427-804.  O-427-805  {Franoe); , 

81 1,  C-428-812  (QeriMny);  A-412-810,  C- 

412-811  (UnHad  lOngdomU 

Notice  Off  Postponement  of  Rnal 
Antidumping  and  Countervalflng  Duty 
Determination*:  Certain  Hot-Rolted 
Lead  and  BismtJttt  Cartwn  Steel 
Products  from  France,  Germany  and 
the  United  Kingdom 

AGENCY:  Import  Administration,    I 

International  Trade  Administraticm, 
Department  of  Commwce.   ' 
ACTION:  Notice. 

EFFECTIVE  DATE:  January  19. 1993. 
FOR  FURTHER  MFORUATXM  ON 
ANTIDUMPING  (AO)  DUTY  MVE8TIGA710NS 
CONTACT:  Edward  Easton  (France), 
Cynthia  Thirumalai  (Germany),  or 
Michael  Ready  (United  Kingtiam). 
Office  of  Antidumping  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Qunmerce,  14th  Street  end 
Constitutioa  Avenue  NW.,  Washiagton, 
DC  20230;  telephone  numbers:  (202) 
482-1777, 482-4087  or  482-2316. 
respectively. 

SUPPLEMBrrARY  INFORMATION  ON,  j 
COUNTERVAIUNO  DUTY  (CVD) 
INVESTIGATIONS  CONTACT:  Julie  Aim 
Osgood  (France),  Rick  Herring 
(Germany),  or  Stephanie  Hager  (United 
Kingdom),  Office  of  CounterrailiBg 
Inve^ations,  Import  Administratian, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington.  DC  20230;  telephoM 
numbers:  (202)  482-5260,  48Z-3t^SQ^or 
482-5055,  respectively. 

Notice  of  Postponement 

The  Departnrant  of  Commerce  (the 
Department)  is  postponing  again  the 
date  of  its  final  determinations  in  these 
investigations  imtil  January  19, 1993. 

Postponement  of  Final  AD  j 

Detenninatioiu 

On  November  6. 1992,  the  Department 
granted,  in  part,  the  requests  of  the 
respondents  in  these  investigations  to 
postpone  the  final  determinations  (57 
FR  53691,  November  12,  1992).  At  that 
time,  the  Department  granted  a  25-day 
pos^onemeBt,  until  January  11, 1993. 
On  December  17, 1992,  the  respondoit 
companies,  which  account  for  a 
significant  proportion  of  subject  imports 
from  their  respective  coujitries, 
requested  the  Department  to  postpone 
these  final  detmninations  for  an 
additional  25  days  from  Janaoiy  11. 
1993,  to  February  6. 1993. 

Due  to  administratiTe  conatTaiiits.  the 
Depeitm^it  is  unable  to  grant  the 


request  for  an  additional  23-day 
postponement  in  full.  In  reoognition  of 
the  ccmcems  of  the  respondents, 
however,  the  Department  is  postponing 
to  the  extent  possible  its  final 
determixxations  in  these  investigations, 
until  January  19, 1993. 

Poatpooement  of  Final  CVD 
Determinations 

On  October  16, 1992.  in  accordance 
with  section  705(aKl)  of  the  Tariff  Act 
of  1930,  as  amended,  we  aligned  the 
final  determinations  in  the  CVD 
investigations  involving  the 
merchandise  subject  to  these 
investigations  with  the  final 
determinations  in  the  companion 
antidumping  duty  investigations  (see  57 
FR  48020.  October  21. 1992).  Therefore, 
the  final  CVD  determinations  in  these 
investigations  will  now  be  postponed 
until  January  19, 1993,  as  well. 

This  notice  is  pubiiahed  pursuant  to 
19  CFR  353.20(b). 

Dated:  JaJMnrjr  11.  IMl. 
AlanM-OHii. 

Assistant  Secretary  for  tn^>ott 
AdministmtioB. 

[FR  Doc.  «^1217  Filed  1-15-4)3;  8:45  m] 


IA-588-823] 

Postponement  of  Final  AntkKimpktg 
Duty  Determinations  •(  Soles  at  Laaa 

Than  Fair  Value:  Professional  Electrfe 
Cutting  Tools  (PECTs)  and 
Professional  Electric  Sanding/Grinding 
Tools  (PESGTs)  From  Japan 

AGENCY:  Import  Admiaistration, 
International  Trade  Adiainistrotion, 
Department  of  Comraeroe. 
EFFECTIVE  DATE:  January  19, 1993. 
FOR  FURTHER  MPORMATION  CONTACT: 
Brian  Smith,  Office  of  Antidumping 
Investigations,  Import  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington.  DC  20230;  telephone  (202) 
482-1766. 

Poetponement  I 

On  January  8. 1993.  Makita 
Corporation,  Makita  U.Sj\.,  Inc.  and 
Makita  Corporation  of  America 
("Makita").  respondent  in  the 
antidumping  duty  investigations  of 
PECTs  and  PESGTs  from  Japan, 
requested  that  the  Department  of 
Commerce  ("the  Department")  postpone 
the  final  determinations  in  these 
investigations  another  30  dajrs,  until  35 
days  after  publication  of  our 
preliminary  determinations,  in 
accordance  with  section  73S(aX2KA)of 
the  Tari£f  Act  of  1930,  as  amended  (the 
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Act)  (19  U.S.C.  1673d(a)(2){A)),  in  order 
to  ensure  that  the  Department  has 
adequate  time  to  consider  fully  all  the 
issues  in  these  investigations. 

We  find  no  compelling  reasons  to 
deny  this  request  and  are,  accordingly, 
postponing  the  date  of  the  final 
determinations  until  May  19, 1993. 

This  notice  is  published  pursuant  to 
section  735(d)  of  the  Act  (19  U.S.C. 
1673d(d))  and  19  CFR  353.20(b)(2). 

Dated:  January  12. 1993. 
Alan  M.  Donn, 
Assistant  Secretary  for  Import 
Administration. 
IFR  Doc.  93-1212  Filed  1-15-93.  8:45  am) 

BIUJNGCOOC  mO-CW-M 

[A-583-B16]  I 

Postponement  of  Rnal  Antidumping 
Duty  Determination:  Certain  Stainless 
Steel  Butt-Weid  Pipe  Fittings  Prom 
Taiwan 

AGENCY:  Im{>ort  Administration, 
,  International  Trade  Administration.        1 
Commerce. 

EFFECTIVE  DATE:  January  19,  1993. 
FOR  FURTHER  INFORMATKM  CONTACT: 
John  Gloninger,  Office  of  Antidumping 
Investigations.  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington.  DC  20230.  at  (202)  482- 
2778. 

Postponement 

On  December  30, 1992.  Tachia  Yung 
Ho  Machine  Industry  Co..  Ltd.  (TYH)  a 
respondent  in  this  investigation, 
requested  that  the  Department  of 
Commerce  (the  Department)  postpone 
the  final  antidumping  duty 
determination.  TYH  requested  the  full 
extension  of  135  days  after  the  date  of 
publication  of  the  preliminary 
determination  (57  FR  61047,  December 
23. 1992).  pursuant4o  19  CFR 
353.20(b)(1)  of  the  Department's 
regulations.  The  Department  finds  no 
compelling  reasons  to  deny  the  request 
and  is.  accordingly,  postponing  the  date 
of  the  final  antidumping  duty 
determination  until  May  7, 1993. 

Public  Comment 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  March  23, 
1993.  and  rebuttal  briefs  no  later  than 
March  30. 1993.  In  accordance  with  19 
CFR  353.38(b).  we  will  hold  a  public 
hearing  to  give  interested  parties  an 
opportunity  to  comment  on  arguments 


raised  in  case  and  rebuttal  briefs. 
Tentatively,  the  hearing  will  be  held  on 
April  5. 1993.  at  9:30  a.m.  at  the  U.S. 
Department  of  Commerce,  room  3708, 
14  Street  and  Constitution  Avenue, 
NW..  Washington.  DC  20230.  Parties 
should  confiiTO  by  telephone  the  time, 
date,  and  place  of  the  hearing  48  hours 
before  the  scheduled  time. 

This  notice  is  published  pursuant  to 
section  735(a)(2)  of  the  Act  and  19  CFR 
353.19(b). 

Dated:  January  8, 1993. 
Alan  M.  Dunn. 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  93-1215  Filed  1-15-93;  8:45  am] 

BILUNC  CODE  3610-OS-M 


National  Oceanic  and  Atmospheric 

Administration 

Evaluation  of  State  Coastal 
Management  Programs  and  National 
Estuarine  Research  Reserves 

agency:  Office  of  Ocean  and  Coastal 

Resource  Management.  National  Ocean 

Service,  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

DOC. 

ACTION:  Notice  of  availability  of 

evaluation  findings. 

SUMMARY:  Notice  is  hereby  given  of  the 
availability  of  the  evaluation  findings 
for  the  Guam  Coastal  management 
program  and  the  Waimanu  Valley 
National  Estuarine  Research  Reserve. 
Section  312  of  the  Coastal  Zone 
Management  Act  of  1972  (CZMA).  as 
amended,  requires  a  continuing  review 
of  the  performance  of  coastal  states  with 
respect  to  coastal  management  and  the 
operation  and  management  of  estuarine 
reserves. 

The  Territory  of  the  Guam  was  found 
to  be  implementing  and  enforcing  their 
federally  approved  coastal  management 
program,  addressing  the  national  coastal 
management  objectives  identified  in 
CZMA  section  303(2)(A)-(K).  and 
adhering  to  the  programmatic  terms  of 
their  financial  assistance  awards.  The 
V/aimanu  Valley  National  Estuarine 
Research  Reserve  was  found  to  be  not 
fully  adhering  to  National  Estuarine 
Research  Reserve  System  goals,  to  their 
federally  approved  management  plans, 
and  to  the  terms  of  their  financial 
assistance  awards. 

Copies  of  these  findings  may  be 
obtained  upon  request  from:  Vickie 
Allin.  Chief.  Policy  Coordination 
Division.  Office  of  Ocean  and  Coastal 
Resource  Management.  NOS/NOAA. 
1825  Connecticut  Avenue.  NW., 
Washington.  DC  20235,  (202)  606-4100. 


Federal  Domestic  Assistance  Catalog 
11.419,  Coastal  Zone  Management  Prt^ram 
Administration. 

Dated:  January  12, 1993. 
W.  Stanley  Wikon, 

Acting  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
[FR  Doc.  93-1126  Filed  1-15-93;  8:45  am) 

MUMO  Cj}OE  J610-OS-M 

Evaluation  of  State  Coastal 
Management  Programs 

agency:  Office  of  Ocean  and  Coastal 

Resource  Management,  National  Ocean 

Service.  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

DOC. 

ACTION:  Notice  of  intent  to  evaluate. 

SUMMARY:  The  NOAA  Office  of  Ocean 
and  Coastal  Resource  Management 
(OCRM)  announces  its  intent  to  evaluate 
the  performance  of  the  Oregon  Coastal 
Management  Program. 

This  evaluation  will  be  conducted 
pursuant  to  section  312  of  the  Coastal 
Zone  Management^Act  of  1972  (CZMA). 
as  amended.  The  (J21MA  requires  a 
continuing  review  of  the  performance  of 
coastal  states  with  respect  to  coastal 
management.  Evaluation  of  a  coastal 
management  program  requires  findings 
concerning  the  extent  to  which  a  state 
has  implemented  and  enforced  the 
management  program  approved  by  the 
Secretary  of  Commerce,  addressed  the 
coastal  management  needs  identified  in 
CZMA  section  303(2)(A)  through  (K), 
and  adhered  to  the  terms  of  financial 
assistance  awards  funded  under  the 
C21MA.  These  reviews  include  a  site 
visit,  consideration  of  public  comments, 
and  consultations  with  interested 
Federal,  state,  andlocal  agencies  and 
members  of  the  public.  Public  meetings 
are  held  as  part  of  the  site  visits. 

Notice  is  hereby  given  of  the  date  of 
the  site  visit  for  the  listed  evaluation, 
and  the  date,  local  time,  and  location  of 
a  public  meeting  during  the  site  visit: 

The  Oregon  Ck)astal  Management 
Program  site  visit  will  be  March  1 
through  5,  1993.  A  public  meeting  will 
be  held  Wednesday,  March  3, 1993.  at 
7  p.m.,  at  the  Mark  O.  Hatfield  Marine 
Science  Center.  2030  South  Marine 
Science  Drive.  Newport.  Oregon. 

The  State  will  issue  notice  of  the 
public  meeting  in  local  newspapers  at 
least  45  days  prior  to  being  held  and 
will  issue  other  timely  notices  as 
appropriate. 

Copies  of  the  state's  most  recent 
performance  reports,  as  well  as  OCRM's 
notification  and  supplemental  request 
letter  to  the  state,  are  available  upon 
request  from  OCRM.  Written  comments 
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from  interested  parties  regarding  this 
program  are  encouraged  at  this  time  and 
will  be  accepted  until  seven  days  after 
the  site  visit.  Please  direct  written 
comments  to  Vickie  Allin,  Qiief,  Policy 
Coordination  Division,  Office  of  Ocean 
and  Coastal  Resource  Management, 
NOS/NOAA.  1825  Connecticut  Ave., 
NW..  Washington,  DC  20235.  When  the 
final  evaluation  findings  are  completed, 
OCRM  will  place  a  notice  in  the  Federal 
Register  announcing  their  availability. 
FOR  FURTHER  MFORMATION  COHTACT: 
Vickie  Allin,  Chief,  Policy  Coordination 
EHvision,  Office  of  Ocean  and  Coastal 
Resource  Management,  NOS/NOAA, 
1825  Connecticut  Avenue,  NW., 
Washington,  DC  20235,  (202)  606-4100. 

Federal  Domestic  Assistance  Catalog 
11.419,  Coastal  Zone  Management  Program 
Administration. 

Dated:  January  12, 1993. 
W.  Stanley  Wilson, 

Acting  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
[FR  Doc.  93-1127  Filed  1-15-93;  8:45  ami 

BIUJM4  COOC  3BtO-fla-M 


Marine  Mammals 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Issuance  of  Modification  No.  4 
to  Permit  No.  663  (P36B). 

On  November  12, 1992,  notice  was 
published  in  the  Federal  Register  (57 
FR  53723)  that  a  request  to  modify 
Permit  No.  663  had  been  submitted  by 
Mr.  Salvatore  Cerchio,  Moss  Landing 
Marine  Laboratories,  Moss  Landing,  CA 
95039-0450,  to  include  the  Big  Island  of 
Hawaii  in  the  study  area  authorized  in 
the  Permit;  allow  underwater 
photography;  and  increase  the  number 
of  whales  authorized  to  be  inadvertently 
harassed  under  the  Permit  to  1000 
annually. 

Notice  is  hereby  given  that  on  January 
8, 1993,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C.  1361-1407) and 
Regulations  Governing  the  Taking  and 
Imparting  of  Marine  Mammals  (50  CFR 
part  216)  and  §  222.25  of  the 
Regulations  Governing  Endangered 
Species  (50  CFR  parts  217-222),  the 
National  Marine  Fisheries  Service 
issued  the  requested  modification  to 
Permit  663  for  the  above  activities 
subject  to  the  Special  Conditions  set 
forth  therein. 

The  modified  Permit  is  available  for 
review  by  interested  persons  in  the 
following  offices  by  appointment: 
Office  of  Protected  Resources.  National 

Marine  Fisheries  Service,  NOAA, 


1335  East-West  Hwy.,  Silver  Spring, 
MD  20910  (301/713-2289); 

Coordinator,  Pacific  Area  Office, 
Southwest  Region,  National  Marine 
Fisheries  Service,  NOAA,  2570  Dole 
Street,  Honolulu.  HI  96822-2396 
(808/955-8831);  and 

Director.  Southwest  Region,  National 
Marine  Fisheries  Service,  NOAA,  501 
W.  Ocean  Boulevard,  suite  4200,  Long 
Beach,  CA  90802-4213  (310/980- 
4016). 

Dated:  January  8, 1993.  | 

Mkhael  F.  TUlauB. 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
|FR  Doc  93-1138  Filed  1-15-93;  8:45  am] 
BILUNG  CODE  3610-21-M 


Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 
ACTION:  Issuance  of  Scientific  Research 
Permit  (P171C). 

On  November  20, 1992,  notice  was 
published  in  the  Federal  Register  (57 
FR  54771)  that  an  application  had  been 
filed  by  Deborah  A.  Glockner-Ferrari 
and  Mark  J.  Ferrari,  Center  for  While 
Studies,  39  Woodvine  Court,  Covington, 
LA  70433-4724,  for  a  permit  to 
approach,  up  to  three  times  each,  up  to 
2000  humpback  whales  (Megaptera 
novaeangliae)  annually  in  Hawaiian 
waters  over  a  five-year  period  during  the 
course  of  photo-identification, 
observational,  and  acoustic  recording 
studies,  and  collection  of  sloughed  skin 
samples  for  export  to  England  for 
genetic  analyses  for  purposes  of 
scientific  research. 

Notice  is  hereby  given  that  on  January 
8, 1993.  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361- 
1407)  and  the  Endangered  Species  Act 
of  1973  (16  U.S.C  1531-1543),  the 
National  Marine  Fisheries  Service 
issued  a  permit  to  the  above  applicants 
to  harass  the  species/numbers  of  marine 
mammals  described  above,  subject  to 
certain  conditions  set  forth  therein. 

Issuance  of  this  permit,  as  required  by 
the  Endangered  Species  Act  of  1973,  is 
based  on  the  findings  that  the  permit: 
(1)  Was  applied  for  in  good  faith;  (2) 
will  not  operate  to  the  disadvantage  of 
the  endangered  species  which  is  the 
subject  of  the  Permit;  and  (3)  is 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the  Act. 
This  permit  was  also  issued  in 
accordance  with  and  is  subject  to  parts 
220-222  of  title  50  CFR.  the  National 
Marine  Fisheries  Service  regulations 
governing  endangered  species  permits. 


The  permit  and  associated  documents 
are  available  for  review,  by 
appointment,  in  the  following  offices: 

Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  NOAA, 
1335  East-West  Hwy.,  Silver  Spring, 
MD  20910  (301/713-2289): 

Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  NOAA,  501 
W.  Ocean  Blvd..  suite  4200.  Long 
Beach.  CA  90801-4213  (310/980- 
4016);  and 

Coordinator.  Pacific  Area  Office.    / 
Southwest  Region,  National  Ma^ne 
Fisheries  Service,  NOAA,  2570 pole 
Street,  Honolulu,  HI  96822-23^ 
(808/955-8831). 

Dated:  January  8, 1993 
Michael  F.  TiUmaii, 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  93-1139  Filed  1-15-93;  8:45  am) 
MUMO  COOC  3B10-t>-M 


Western  Pacific  Fishery  lUlanagement 
Council;  Public  lyieeting 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Western  Pacific  Fishery 
Management  Council's  Crustaceans  Plan 
Team  (CPT)  and  Advisory  Panel  (AP) 
will  hold  a  public  meeting  on  January 
26-27, 1993,  at  the  National  Marine 
Fisheries  Service,  Honolulu  Laboratory 
Conference  Room,  2570  Dole  Street, 
Honolulu,  HI.  The  meeting  will  begin 
each  morning  at  8:30  a.m.  | 

The  CPT,  AP  and  industry  members 
will  review  the  Northwestern  Hawaiian 
Islands  lobster  fishery  and  the  fishery 
management  plan.  Topics  to  be 
discussed  include  the  status  of  lobster 
stocks,  research  results  and  plans, 
outlook  for  the  1993  fishery,  permit 
transfers  and  renewals,  quota 
monitoring,  enforcement,  and  State- 
Federal  consistency.  Recommendations 
will  be  developed  for  the  Council  to 
discuss  at  its  next  meeting. 

For  further  information  contact  Kitty 
M.  Simonds,  Executive  Director, 
Western  Pacific  Fishery  Management 
Council,  1164  Bishop  Street,  suite  1405, 
Honolulu,  HI  96813;  telephone  (808) 
541-1974. 

Dated:  January  13, 19^3. 
Richard  H.  Schaefar. 

Director,  Office  of  Fisheries  Conservation  and 

Management  National  Marine  Fisheries 

Service. 

|FR  Doc.  93-1207  Filed  J-15-«3;  8:45  am) 

MUJNO  cooe  Jsia-a-M 
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Pacific  Hahory  MafMigenient  Council; 
Public  Meeting 

MBHCY:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 

The  Pacific  Fishery  Management 
Coundl's  (Council)  Groundfish 
Management  Team  (GMT),  will  hold  a 
public  meeting  beginning  at  1  p.m.  on 
F^ruary  2, 1993,  and  ending  at  12 
noon,  on  February  4, 1993.  The  meeting 
will  be  held  in  the  Conference  Room  of 
the  National  Marine  Fisheries  Service, 
Southwest  Fisheries  Science  Center. 
3150  Paradise  Drive,  Tiburon,  CA. 

The  GMT  will  discuss  plans  for 
monitoring  non-trawl  sablefish,  trawl 
Dover  sole  and  thomyhead  landings 
during  the  1993  season.  Port  sampling, 
data  collection  and  analysis  will  also  be 
discussed.  The  GMT  will  also  begin 
work  on  several  issues  related  to 
implementation  of  the  groundfish 
license  limitation  program  that  will  go 
into  effect  in  1994,  as  well  as  a  proposed 
individual  quota  plan  being  developed 
by  the  Council.  Plans  for  the  1993  stoclc 
assessments  will  be  prepared,  and  the 
GMT  will  begin  an  analysis  of  by-catch 
data  from  the  1992  Pacific  whiting 
fishery. 

For  more  information  contact 
Lawrence  D.  Six,  Executive  Director, 
Pacific  Fishery  Management  Council, 
Metro  Center,  Suite  420,  2000  SW.,  First 
Avenue,  Portland.  OR  97201;  telephone: 
(503)  326-6352. 

Dated:  January  13, 1993. 
Rkhard  H.  SchMfer, 

Director,  Office  of  Fisheries  Conservation  and 

Management,  National  S4arine  Fisheries 

Service. 

IFR  Dot  93-1209  Filed  1-15-93:  8:45  am] 

HUMO  COOe  3610-22-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Anny 

Modification  of  DOD  Regulation 
4500.34-fi;  identification  of  DOD- 
Sponaored  Houaehoid  Gooda 

AGENCY:  Military  Traffic  Management 

Command,  DOD. 

ACTION:  Notice  of  Availability. 

summary:  This  is  a  Notice  of  the 
availability  of  a  modification  of  DOD 
Regulation  4500. 34-R.  Appendix  A, 
Tender  of  Service,  Part  B.  International, 
Subpart  33.  Overseas  Shipments,  which 
goes  into  effect  on  1  February  1993.  The 
Military  Traffic  Management  Command 
(MTMC)  reviewed  three  comments 
received  from  carriers  concerning  the 
"DOD-Sponsored"  issue.  The 
Directorate  of  Personal  Property, 


MTMC.  will  modify  the  procedures  in 
the  DOD  Personal  Property  Traffic 
Management  Regulation  4500.34-R, 
dated  Oct(*er  1991.  by  which  carriers 
prepare  their  shipment  and  billing 
documents.  The  modification  will  hold 
carriers  responsible  for  ensuring  all 
carrier  and  agent-prepared  documents 
are  annotated  with  the  term  "DOD- 
Sponsored."  This  action  will  assist 
MTMC  to  effectively  monitor  and  track 
U.S.  and  foreign  flag  vessel  and  aircraft 
use. 

ADDRESSES:  Changes  to  DOD  Regulation 
4500.34-R  may  be  obtained  from: 
Headquarters,  MiUtary  Traffic 
Management  Command,  ATTN:  ISTPP- 
a  (Mr.  Borum),  5611  Columbia  Pike, 
Falls  Church,  VA  22041-5050. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Churck  Borum.  (703)  756-2383. 
Kenneth  L.  Dealon, 
Army  Federal  Register  Liaison  Officer. 
|FR  Doa  93-1225  Filed  1-15-^3;  8:45  am) 

BM.LINO  COOC  1710-OS-M 


Department  of  tfw  Navy 
CNO  Executive  Panel;  Meeting 

Notice  was  published  Thursday 
January  7. 1993.  at  58  FR  3017.  that  the 
Chief  of  Naval  Operations  Executive 
Panel  will  meet  on  January  21. 1993, 
from  9:00  am  to  5:00  pm.  in  Alexandria, 
Virginia.  That  Meeting  has  been 
rescheduled  and  will  be  held  on  January 
26. 1993.  All  other  information  in  the 
previous  notice  remains  effective.  In 
accordance  with  5  U.S.C.  section 
552b(e)(2),  the  meeting  change  is 
publicly  announced  at  the  earliest  time. 

For  further  information  concerning 
this  meeting  contact:  Judith  A.  Holden. 
Executive  Secretary  to  the  CNO 
Executive  Panel,  4401  Ford  Avenue, 
Room  601.  Alexandria,  Virginia  22302- 
0268,  Phone  (703)  756-1205. 

January  8, 1993. 
Michael  P.  Rummel 

LCDR,  JAGC.  USN.  Federal  Register  Liaison 
Officer. 
IFR  Doc  93-1090  Filed  1-15-93;  8:45  am] 

BHXMO  COOe  3S10-AE-f 


CNO  Executive  Panel;  Cloaed  Meeting 

Notice  was  published  Thursday 
December  31, 1992,  at  57  FR  62571.  that 
the  Chief  of  Naval  Operations  Executive 
Panel  will  meet  on  January  26, 1993. 
from  9:00  am  to  5:00  pm,  in  Alexandria, 
Virginia.  That  Meeting  has  been 
rescheduled  and  will  be  held  on 
February  1, 1993.  All  other  information 
in  the  previous  notice  remains  effective. 
In  accordance  with  5  U.S.C.  section 


552b(e)(2),  the  meeting  change  is 
publicly  annoimced  at  the  earliest  time. 

For  further  information  concerning 
this  meeting  contact:  Judith  A.  Holden, 
Executive  Secretary  to  the  CNO 
Executive  Panel,  4401  Ford  Avenue, 
Room  601,  Alexandria,  Virginia  22302- 
0268.  Phone  (703)  756-1205. 

January  11, 1993. 
Mlchaal  P.  Rummel 

LCDR,  JAGC.  USN.  Federal  Reffster  Uaison 
Officer. 
[FR  Doc.  93-1091  Filed  1-15-93;  8:45  am) 

nUMO  COOC  »1»AE-F 

CNO  Executive  Panel;  Cloaed  Meeting 

Notice  was  published  Thursday 
December  31, 1992,  at  57  FR  62570,  that 
the  Qiief  of  Naval  Operations  Executive 
Panel  will  meet  on  January  14. 1993, 
from  9:00  am  to  5:00  pm.  in  Alexandria, 
Virginia.  That  Meeting  has  been 
rescheduled  and  will  be  held  on 
February  2, 1993.  All  other  information 
in  the  previous  notice  remains  effective. 
In  accordance  with  5  U.S.C.  section 
552b(e)(2),  the  meeting  change  is 
publicly  announced  at  the  earliest  time. 

For  further  information  concerning 
this  meeting  contact:  Judith  A.  Holden. 
Executive  Secretary  to  the  CNO 
Executive  Panel,  4401  Ford  Avenue. 
Room  601.  Alexandria.  Virginia  22302- 
0268.  Phone  (703)  756-1205. 

January  8. 1993. 
Micluel  P.  Rummel 

LCDR,  JAGC.  USN,  Federal  Register  Liaison 
Officer. 
IFR  Doc.  93-1092  Filed  1-15-93;  8:45  ami 

BUUNQ  COOC  3»10-AE.f 


DEPARTMENT  OF  ENERGY 

Morgantown  Energy  Technology 
Center;  Rnancial  Aaaiatance  Award 
(Cooperative  Agreement) 

AGENCY:  U.S.  Department  of  Energy 

(DOE).  Morgantown  Energy  Technology 

Center. 

action:  Notice  of  Noncompetitive 

Financial  Assistance  AppUcation  for  a 

Cooperative  Agreement. 

SUMMARY:  Based  upon  a  determination 
pursuant  to  10  CFR  600.7(b)(2).  the  DOE 
Morgantown  Energy  Technology  Center 
gives  notice  of  its  plans  to  award  a  five 
year  Cooperative  Agreement  to  the 
University  of  North  Dakota.  Energy  and 
Environmental  Research  Center,  in 
Grand  Forks,  North  Dakota,  in  the 
approximate  amount  of  $25,000,000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Roth,  U.S.  Department  of 
Energy,  Morgantown  Energy  Technology 
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Center.  P.O.  Box  880,  Morgantown,  WV 
26507-0880,  Telephone:  (304)  291- 
4090,  Cooperative  Agreement  No.:  DE- 
FC21-93MC30098. 

SUPPLEMENTARY  MFORUATION:  The  DOE 
will  fund  the  allowable  costs  of  the 
Cooperative  Agreement.  The  pending 
award  is  based  on  an  application  for 
renewal  of  a  portion  of  work  hegan 
under  a  Cooperative  Agreement 
presently  being  funded  by  DOE.  Tlie 
work  to  be  continued  under  this 
renewal  will  address  the  Jointly 
Sponsored  Research  Program.  Under 
this  program  the  participant  will  solicit 
research  opportunities  in  conjunction 
with  private  industry  which  will 
enhance  the  fossil  energy  mission.  The 
work  is  necessary  to  ensure  continuity 
of  the  work  oirrently  being  performed. 

Issued:  January  11, 1993. 
Louie  L.  Calaway, 

Director,  Acquisition  and  Assistance  Division, 
Morgantown  Energy  Technology  Center. 
jFR  Doc.  93-1199  Filed  1-15-93;  8:45  am) 
KLUNC  COOE  MSO-OI-H 


Energy  Information  Administration 

Agency  Information  Collectiona  Under 
Review  by  tha  Offica  of  Management 
and  Budget 

AGENCY:  Energy  Information 
Administration,  DOE. 
ACTION:  Notice  of  requests  to  terminate 
submitted  to  the  Office  of  Management 
and  Budget. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
following  energy  information 
colliection(s)  listed  at  the  end  of  this 
notice  to  the  Office  of  Management  and 
Budget  (OMB)  for  termination  effective 
December  31, 1992  as  a  result  of  Final 
Rule  (Order  No.  523)  in  Docket  No. 
RMB9-16-000.  This  rule  was  issued  by 
the  Federal  Energy  Regulatory 
Commission  on  April  18, 1990,  in 
accordance  with  the  Natural  Gas 
Wellhead  Decontrol  Act  of  1989,  which 
totally  removes  price  controls  on  the 
wellhead  gas  of  natural  gas  as  of  January 
1993. 

DATES:  Comments  must  be  filed  on  or 
before  February  18, 1993.  If  you 
anticipate  that  you  will  be  submitting 
comments  but  nnd  it  difficult  to  do  so 
within  the  time  allowed  by  this  notice, 
you  should  advise  the  OMB  EXDE  Desk 
Officer  listed  below  of  your  intention  to 
do  so,  as  soon  as  possible.  The  Desk 
Officer  may  be  telephoned  at  (202)  395- 
3084.  (Also,  please  notify  the  EIA 
contact  listed  below.) 
ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer. 


Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW., 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  ElA's  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATKM  AND  COPIES  OF 
RELEVANT  MATERMLS  CONTACT:  Jay 
Casselberry,  Office  of  Statistical 
Standards,  (EI-73),  Forrestal  Building, 
U.S.  Department  of  Energy.  Washington, 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  254-5348. 
SUPPLEMENTARY  INFORMATION:  The 
energy  information  collections 
submitted  to  OMB  for  termination 
effective  December  31, 1992  were: 

(1)  FERG-121.  AppUcation  for 
Maximum  Lawful  Price  imder  the 
Natural  Gas  Policy  Act  of  1978— OMB 
No.  1902-0038; 

(2)  FERC-314A.  Application  for  Small 
Producer  Exemption— OMB  No.  1902- 
0006;  I 

(3)  FERC-530,  Gas  Producer     | 
Certificates:  Abandonment/ 
Termination— OMB  No.  1902-0051; 

(4)  FERC-531,  Producer  Rate 
Certificates:  New  Service/ 
Amendments— OMB  No.  1902-0052; 

(5)  FERC-531,  Producer  Rate  Filing— 
OMB  No.  1902-0055; 

(6)  FERC-534,  Gas  Producer  Rates: 
Application  for  Production-Related 
Costs  (Compression  Allowances  and 
Protest  Procedures  under  the  Natural 
Gas  Pohcy  Act,  Section  110— OMB  No. 
1902-0057; 

(7)  FERC-548,  Staff  Adjustments 
Under  Natural  Gas  Policy  Act,  Section 
502— OMB  No.  1902-0085; 

(8)  FERC-558.  Format  of  Contract 
Summary,  Applications  for  Certificates 
of  Public  Convenience  and  Necessity — 
OMB  No.  1902-0109; 

(9)  FERC-559,  bidependent  Producer 
Rate  Change  or  Initial  Billing 
Statement— OMB  No.  1902-0036; 

(10)  FERC-568.  Wellhead  Category 
Determinations— OMB  No.  1902-0112; 

(11)  FERC-569,  Refund  Obhgations 
(Producers)— OMB  No.  1902-0111; 

(12)  FERC-S70,  Recordkeeping 
Requirements  for  Certain  Sales  of 
Natural  Gas— OMB  No.  1902-0124;  and 

(13)  FERC-590,  Wellhead  Pricing: 
Pricing  Investigations — OMB  No.  1902- 
0147. 

Stalutoiy  Authority:  Sec.  3506,  Pub.  L.  96- 
511,  Paperwork  Reduction  Act  of  1980,  as 
amended,  44  U.S.C.  3506(a),  (cMl). 

Issued  in  Washington,  DC,  January  11 , 
1993. 

YTonne  M.  Bishop, 
Director,  Statistical  Standards,  Energ]^ 
Information  Administration.  < 

IFR  Doc.  93-1198  Filed  1-15-93;  8:4$  am) 

BtUJNO  CODE  •4M-01-M 


Fadaral  Energy  Regulatory 
Commlaaion  i 

Application  Accepted  for  FUlng  With 
the  Commlaaion 

January  12, 1903.  ' 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed    j 
with  the  Federal  Energy  Regulatory  jr 

Commission  and  is  available  for  public  ^ 

inspection. 

a.  Type  of  Application:  New  License 
for  Major  Project  (Tendered  Notice). 

b  Project  No.:  2069-003. 

c.  Date  Filed:  December  18, 1992. 

d.  Applicant:  Arizona  Public  Service 
Company. 

e.  Name  o/ Avyecf.Childs-Irving 
Hydroelectric  Project. 

f.  Location:  Entirely  within  the 
Coconino  and  Tonto  National  Forests, 
on  Fossil  Creek,  in  Yavapai  and  Gila 
Counties,  Arizona.  TllN,  R6E;  TUN, 
R7E;  T12N,  R6E;  T12N,  R7E. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Fearl  M.  Parker. 
Environmental  Licensing,  Arizona 
Public  Service  Company,  P.O.  Box 
53999,  Station  9364,  Phoenix,  Arizona 
85072-3999. 

i.  FERC  Contact:  Mr.  Michael 
Strzelecki,  (202)  219-2827. 

j.  Description  of  Project:  The  project 
as  licensed  includes  two  existing 
developments.  The  Irving  development 
consists  of: 

(1)  A  5-foot-high  concrete  diversion 
structure  on  Fossil  Creek; 

(2)  A  16,578-foot-long  flume; 

(3)  A  3,278-foot-long  penstock; 

(4)  A  powerhouse  containing  one 
generating  unit  with  a  total  installed 
capacity  of  1,600  kW; 

(5)  A  tailrace  returning  water  to  the 
flume  of  the  Childs  development; 

(6)  A  6.31-mile-long  transmission  line 
leading  to  the  powerhouse  of  the  Childs 
development;  and 

(7)  Appurtenant  facilities. 

The  Chflds  development  consists  of: 

(1)  A  5-foot-high  diversion  structure 
on  Fossil  Creek  located  350  feet 
upstream  of  the  Irving  pK)werhouse; 

(2)  A  23, 190- foot-long  conduit 
discharging  into  the  licensee's  Stehr 
Lake; 

(3)  The  23-acre  lake  created  by  a  12- 
foot-high  dam  and  a  20-foot-hif^  dam; 

(4)  A  6,281-foot-long  pressure  timnel 
connecting  the  lake  with  a  penstock; 

(5)  The  4,800-footlong  penstock: 

(6)  A  powerhouse  containing  three 
generating  units  with  a  total  installed 
capacity  of  5.400  kW; 

(7)  A  tailrace  discharging  water  into 
the  Verde  River; 

(8)  Two  200-foot-long  transmission 
lines  interconnecting  with  the  Arizona 
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Public  Service  Company  transmission 
grid;  and 

(9)  Appurtenant  fodlities. 

k.  With  this  notice,  vm  are  initiating 
consultation  with  the  STATE  HISTORIC 
PRESERVATION  OFTICER  (SHPO).  as 
required  by  section  106,  National 
Historic  Preservation  Act,  and  the 
regulations  of  the  Advisory  Council  on 
Historic  Preservation.  36  CFR  at  800.4. 

1.  Under  §  4.32(b)(7)  of  the 
Commission's  regulations  (18  CFR),  if 
any  resource  agency,  SHPO,  Indian 
Tribe,  or  person  believes  that  the 
applicant  should  conduct  an  additional 
scientific  study  to  form  an  adequate 
factual  basis  for  a  complete  analysis  of 
the  appUcation  on  its  merits,  they  must 
file  a  request  for  the  study  with  the 
Commission  not  later  than  60  days  after 
the  application  is  filed,  (on  or  before 
February  16, 1993)  and  must  serve  a 
copy  of  the  request  on  the  applicant. 

m.  The  Commission's  deadline  for  the 
applicant's  filing  of  a  final  amendment 
to  the  application  is  March  18, 1993. 
Lois  D.  CaaheU, 
Secretary. 

[FR  Doc  93-1128  Filed  l-lS-93;  8:45  ami 
MUJNO  COM  •nr-oi-M 

Poclut  Ho.  JD93-02316T  OUahonM-32] 

State  of  Oidahoma;  NGPA  Notice  of 
Determination  t>y  Jurisdictional 
Agency  Designating  Tight  Formation 

January  12, 1993. 

Take  notice  that  on  December  30, 
1992.  the  Corporation  Commission  of 
the  Slate  of  Oklahoma  (Oklahoma) 
submitted  the  above-referenced  notice 
of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Osborne  Formation, 
occurring  between  10,340  feet  and 
10,718  feet,  underlying  a  portion  of 
Grady  County,  Oklahoma,  qualifies  as  a 
tight  formation  under  section  107(b)  of 
the  Natural  Gas  Policy  Act  of  1978.  The 
area  is  described  as  Sections  7, 17-20 
and  29-31  of  Township  9  North,  Range 
6  West  and  Sections  11-13  of  Township 
9  North,  Range  7  West,  Grady  County, 
Oklahoma. 

The  notice  of  determination  also 
contains  Oklahoma's  findings  that  the 
referenced  formation  meets  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
Available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington  DC 
20426,  Persons  objecting  to  the 
detenuination  may  file  a  protest,  in 


accordance  with  18  CFR  275.203  and 

275.204.  within  20  days  after  the  date 

this  notice  is  issued  by  the  Commission. 

Lois  D.  Cathall. 

Secretary. 

(FR  Doc  93-1147  Filed  1-15-93;  8:45  am] 

BiuJNC  cooe  sriT-ei-M 


[Docltet  No.  JO93-01»4rr  Loutolww-17] 

State  of  Louisiana;  NGPA  Notice  of 
Detennination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

January  12. 1993. 

Take  notice  that  on  December  21, 
1992.  the  Office  of  Conservation  of  the 
Department  of  Natural  Resources  for  the 
Stale  of  Louisiana  (Louisiana)  submitted 
the  above-referenced  notice  of 
detennination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Lower  Hosston 
Zone.  Reservoir  A,  xmderlying  parts  of 
the  West  Simsboro  Field.  Lincoln 
Parish.  Louisiana,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978.  The  area 
of  application  covers  all  of  Sections  13. 
14.  23  and  24  of  Township  18  North.    . 
Range  5  West  and  Sections  18, 19  and 
30  of  Township  18  North,  Range  4  West. 

The  notice  of  determination  also 
contains  Louisiana's  findings  that  the 
referenced  part  of  the  Lower  Hosston 
Zone,  Reservoir  A,  meets  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204.  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Loia  D.  CaaheU, 
Secretary. 
(FR  Doc  93-1148  Filed  1-15-93;  8:45  am) 

BIUJNQ  COOE  f717-01-M 

[Docket  No.  JD93-0231BT  T«xa«-95] 

State  of  Texas;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

January  12, 1993. 

Take  notice  that  on  December  28, 
1992,  the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  lo 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Wilcox  Sands  (L- 
24.  L-25,  L-26, 1^30,  L-31,  L-32  and 


Lr-33)  in  Bob  West  Field  imderlying  a 
portion  of  Zapata  and  Starr  Counties, 
Texas,  qualifies  as  a  tight  formation 
under  section  107(b)  of  the  Natural  Gas 
Policy  Act  of  1978.  The  designated  area 
is  within  Railroad  Conunission  District 
4  and  is  described  as  the  Southwestern 
portions  of  Porcions  55  and  56  which 
are  East  of  Falcon  Reservoir  in  Starr 
County,  Texas;  all  of  Share  No.  28-A,  all 
of  Share  No.  46,  and  the  Eastern  portion 
of  Share  No.  29-A  in  Pordon  14,  ZapaU 
County,  Texas;  and  a  small  portion  of 
Pordon  57  Southwest  of  old  Highway 
83  and  North  of  Falcon  Dam  in  Starr 
County,  Texas. 

The  notice  of  determination  also 
contains  Texas'  findings  that  ihe 
referenced  portion  of  the  Wilcox  Sands 
meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  0.  Cashell, 
Secretary. 

(FR  Doc.  93-1149  Filed  1-15-93;  8:45  am] 
wujNQ  CODE  «nr-ei-M 

[Docket  No*.  ER99-150-000,  snd  EL93-1(>- 
000] 

Boston  Edison  Company;  Initiation  of 
Proceeding  and  Refund  Effective  Date 

January  13. 1993. 

Take  notice  that  on  January  12. 1993, 
the  Conunission  issued  an  order  in  the 
above-indicated  dockets  initiating  an 
investigation  in  Docket  No.  EL93-10- 
000  under  section  206  of  the  Federal 
Power  Act. 

The  refund  effective  date  in  Docket 
No.  EL93-10-000  will  be  60  days  after 
publication  of  this  notice  in  the  Federal 
Register. 
Lois  D.  CaaheU. 
Secretary. 
|FR  Doc.  93-1150  Filed  1-15-93;  8:45  am) 

BILUNO  COOC  f7ir-«1-M 


[DockM  No.  IIT90-»-006] 

Mississippi  River  Transmission  Corp.; 
Riing 

January  11. 1993. 

Take  notice  that  on  January  5. 1993. 
Mississippi  River  Transmission 
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Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1-A  Sixth  Re\ised  Sheet 
No.  72  with  a  proposed  effective  date  of 
January  4. 1993. 

MRT  states  that  this  filing  is  being 
nlade  to  revise  its  tariff  to  reflect 
organizational  changes  that  are 
necessary  to  implemmit  the 
restructuring  of  MRT's  sales  and 
transportation  services  in  accordance 
with  Order  No.  636,  et  seq. 

MRT  states  that  copies  of  its  filing  are 
availaUe  for  inspection  at  its  St.  Louis 
Offices  and  have  been  mailed  to  all 
affected  customers. 

Any  person  desiring  to  be  heard  or 
protect  Uie  subject  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Fadorai  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  E)C  20426,  in  accordance 
with  §§385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure:  18  CFR  385.211  and  385.214. 
All  such  motions  and  protests  should  be 
filed  on  or  before  January  19, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  iho 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  available 
for  public  inspection. 
Lois  D.  Caahetl, 
Secretary. 
|FR  Doa  93-1129  Filed  l-lS-93;  8:45  am] 

BtLUNC  COOC  tn7-«1-M 

[Dockal  Ko.  irr88-11-017) 

Northwest  Pipeline  Corp.;  Change  in 
FERC  Gas  Tariff 

January  11, 1993. 

Take  notice  that  on  December  22. 
1992,  Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  and 
acceptance  First  Revised  Sheet  No.  433 
and  Fourth  Revised  Sheet,  No.  434  to  be 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1-A. 

Northwest  filing  is  being  made  to 
revise  (1)  Section  17  "Public  Access  to 
Transportation  Information"  on  Sheet 
No.  433  to  acciu«tely  reflect  the 
Nominations  Department,  to  which 
inquiries  concerning  the  availability  of 
interruptible  capacity  may  be  directed, 
and  (2)  Section  18  "Complaint 
Procedures"  on  Sheet  No.  434,  to 
remove  an  incorrect  mail  stop  fi'om  the 
address  of  the  Manager,  Transportation 
and  Contract  Administration  and  to 
update  the  title  of  the  Director. 
Marketing  Services. 


Northwest  has  requested  an  effective 
date  of  January  21, 1993  for  the  tendered 
sheets.  Northwest  states  that  copies  of 
Northwest  filing  is  being  made  to 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington 
DC  20426,  in  accordance  with  j 

§§385  214  and  385.211  of  the  I 

CommissicHi's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  January  19, 
1903.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will    ' 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are      \ 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell,  | 

Secretary. 
(FR  Doc.  93-1130  Filed  l-15-«3;  8:45  ami 

( 


BiLUNG  CODE  (TIT-OI-M 


Office  of  Conservation  and  Renewable 
Energy 

[Docket  No.  CE-NCH-93-001) 

innovative  Utility  Communications 
Technology;  Congressional  Report  on 
Propoaal  To  Demonstrste 

AGENCY:  Department  of  Energy.  ! 
ACTKM:  Notice  of  Inquiry  (NOI)  and  i 
request  for  public  comment.  i 

SUMMARY:  The  Department  of  Energy 
(DOE)  is  publishing  this  notice  of 
inquiry  to  obtain  information  on  the 
potential  for  energy  conservation  and 
for  the  enhancement  of  public  health 
and  safety  which  may  exist  in  new  and 
innovative  communications  equipment 
that  can  automatically  read  utiUty 
meters,  manage  energy  usage  and 
monitor  utility  system  outages.  This 
information  will  be  used  in  complying 
with  section  401  of  the  Telephone 
Disclosure  and  Dispute  Resolution  Act 
(Act)  (Pub.  L.  102-556. 102  Stat.  4194) 
which  requires  a  report  to  Congress  after 
consultation  with  the  Department  of 
Commerce  on  a  proposal  to  demonstrate 
that  potential. 

DATES:  Written  comments  (7  copies)  will 
be  conside^d  if  received  at  the  address 
provided  below  no  later  than  March  5, 
1993. 

addresses:  The  address  is:  U.S 
Department  of  Energ>.  Office  of 


V 


Conservation  and  Renewable  Energy, 
Notice  of  Inquiry  and  Request  for  Public 
Comment,  Docket  No.  CE-NOI-93-001, 
1000  Independence  Avenue  SW.,  room 
6B-025,  Washington,  DC  20585  J202) 
586-0561.  FAX  comments  will  ^ot  be 
accepted.  The  comment  and  the 
envelope  in  which  the  reouired  number 
of  copies  is  mailed  should  be  marked 
"Notice  of  Inquiry  and  Request  for       i 
PubUc  Comment.  Docket  No.  CE-NOI-/ 
93-001."  I 

FOR  FURTHER  INFORMATION  CONTACT! 
Dietrich  Roesler,  Office  of  Conservation 
and  Renewable  Energy,  CE-141,  U.S. 
Dfcipartment  of  Energy,  1000 
bidependence  Avenue  SW.,  room  5F- 
064,  Washington,  DC  20585.  (202)  586- 
1495. 

SUPPtEMENTARY  INFORMATION: 

Background 

In  this  (NOI>,  the  (DOE)  requests 
information  on  technologies  and 
methodologies  to  remotely  monitor 
utility  meters  such  as  electric  gas  and 
water^^oLa-specific  building  (a  residence 
or  bfTsiness)  or  a  group  of  buildings  (a 
commercial,  industrial  or  government 
facility).  The  purpose  of  the  NOI  is  to 
acquire  information  in  order  to  develop 
a  proposal  to  be  submitted  to  Congress, 
in  compliance  with  section  401  of  the 
Act,  to  demonstrate  the  ability  of  new 
and  innovative  communication 
equipment  and  services  to  further  the 
national  goals  of  conserving  energy 
resources  and  protecting  public  health 
and  safety.  Section  401  of  the  Act 
provides  as  follows: 

(a)  Demonstration  Proposal.  Within 
180  days  after  the  date  of  enactment  of 
this  Act,  the  Assistant  Secretary  of 
Energy  for  Conservation  and  Renewable  ■, 
Energy,  in  consultation  with  the 
Assistant  Secretary  of  Commerce  for 
Communications  and  Information,  shall 
submit  to  Congress  a  proposal  for 
demonstrating  the  ability  of  new  and 
innovative  communications  equipment 
and  services  to  further  the  national  goals 
of  conserving  energy  and  protecting 
public  health  and  safety. 

"(b)  Factors  to  be  Addressed.  The 
demonstration  proposal  required  by 
subsection  (a)  shall  address: 

"(1)  The  feasibility  of  using 
communications  technologies  to  read 
meters  from  remote  locations; 

"(2)  The  feasibility  of  managing  the 
consumption  of  electrical  power  and 
natural  gas  by  residences  and 
businesses,  thereby  reducing  the  4 

demand  for  new  and  additions!  sources 
of  energy,  and  controlling  the  cost  of 
providing  improved  utility  services:  and 
'(3)  The  public  sahHy  implications  of 
monitonng  utility  services  outages 
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during  earthquakes,  hurricanes, 
typhoons,  tornadoes,  volcanoes,  and 
other  natural  disasters. 

"(c)  Projoct  to  Demonstrate  Energy 
Conservation  Potential.  Upon 
submission  of  the  demonstration 
proposal  to  the  Ck)ngress,  the  Secretary 
of  Energy  shall  consider  requesting  from 
the  Assistant  Secretary  of  Commerce  for 
Communications  and  Information,  the 
authority  to  use  radio  frequencies 
pursuant  to  section  305  of  the 
Communications  Act  of  1934  (47  U.S.C 
305),  to  carry  out  demonstration  projects 
consistent  with  the  proposal  that  are 
designed  to  demonstrate  the  energy 
conservation  potential  of 
communications  technologies  and 
which  are  administered  by  the  Secretary 
of  Energy."  | 

Existing  Technologies  and  Their 
Capabilities  | 

There  are  a  number  of  companies 
which  are  presently  marketing  or 
developing  communication  systems  for 
load  control,  outage  detection,  and 
remote  meter  reading.  Existing  and  more 
innovative  communication  technologies 
are  being  proposed  for  use,  or  are 
already  being  used  on  a  limited  pilot  or 
test  basis,  as  part  of  electric  and  gas 
utility  monitoring  and  control  systems. 
These  systems  may  have  functions  that 
include  automated  meter  reading,  time 
of  use  pricing,  demand-side 
management  (reduction  of  consumer 
demand  during  peak  periods  by 
employing  conservation  or  load 
management  techniques),  outage 
detection,  system  status  monitoring,  and 
system  control  and  restoration. 

There  are  several  communication 
mediums  which  have  been  used  or 
proposed  for  automated  meter  reading 
and  other  utility  customer  service 
applications.  These  technologies  are:  (1) 
Telephone;  (2)  radio  (includes 
unlicensed  devices  operating  under  part 
15  of  the  Rules  of  the  Federal 
Communications  Commission  (FCC), 
FCC  licensed  systems  in  the  902-960 
MHz  band,  subcarriers  of  FM 
broadcasting  transmitters,  and  VHF  FM 
radio)  (3)  power  line  carrier;  (4)  coaxial 
cable;  (5)  fiber-optic  cable:  and  (6) 
satellite.  They  are  summarized  below. 

Telephone 

Telephone  is  a  proven,  mature 
communications  media  suited  for 
automatic  meter  reading.  The  telephone 
system  provides  a  high  data  rate  for  two- 
way  communications.  Telephone 
systems  are  designated  as  outbound 
when  the  meter  reading  call  is  initiated 
at  the  telephone  company  office  or 
inbound  when  the  call  is  initiated  at  the 
customer  location. 


The  most  common  outbound 
technique  uses  a  subscriber  or  trunk  line 
access  controller  which  is  installed  in 
the  phone  company  central  office.  This 
controller  is  used  for  testing  an 
individual  customer's  telephone  line 
and  can  also  be  used  to  initiate  a  call  to 
a  meter  on  the  customer's  premises 
without  ringing  the  customer's 
telephone. 

Another  outbound  technique  permits 
true  "real-time"  utility  metering  of 
electric,  gas,  and  water  meters.  The 
technique  has  the  ability  to  read  any 
meter  unobstructively  at  any  time,  as 
often  as  desired,  under  the  complete 
control  of  the  utility  company.  The 
equipment  is  broadly  compatible  with 
the  typical  telephone  network, 
including  pair-gain  systems. 

Inbound  telephone  techniques  share 
the  customer's  telephone  line  to  initiate 
a  local  call  to  a  central  utility  office  to 
transmit  data  and  receive  instructions 
on  when  to  call  next.  The  meter  reading 
call  is  initiated  when  the  customer  is 
not  using  the  telephone  and  the  call  will 
be  terminated  if  the  customer  decides  to 
use  the  telephone. 

Radio 

Radio  has  proven  to  be  a  viable 
communication  media  with  two-way 
capability  for  remote  load  control  and 
automatic  meter  reading.  VHF  radio 
systems  for  typical  utility 
communication  use  a  154  MHz 
frequency  for  load  control  applications. 
UHF  radio  systems  for  utility 
communication  have  been  allocated  in 
the  900  MHz  frequency  band.  UHF  radio 
communications  use  a  point-to-point 
technique  or  wide  area  packet  network. 

Point-to-point  UHF  radio 
communication  uses  a  master  station  to 
send  and  receive  information  to  remote 
radios  located  near  the  meter.  At  the 
remote  location,  a  radio  and  antenna  are 
used  to  send  and  receive  signals. 
Different  frequencies  can  be\ised  for 
transmitting  and  receiving. 

On  the  wide  area  UHF  packet 
network,  radios  are  typically  installed 
and  powered  on  distribution 
transformer  low-voltage  secondaries.  A 
radio  and  all  the  meters  ser\'ed  by  one 
transformer  form  a  node  on  a  wide  area 
network  where  information  packets  are 
transmitted,  received  and  retransmitted 
by  low-power  radio  transceivers  in  the 
900-MHz  band.  Because  the 
transmission  power  of  each  radio  is 
intentionally  low,  simultaneous 
transmissions  can  take  place  in  the  same 
general  service  area. 

Authorizations  for  use  of  radio 
frequencies  by  private  sector  entities  are 
issued  by  the  Federal  Communications 
Commission(FCC).  Private  sector 


entities  can  obtain  their  frequency 
authorizations  from  the  FCC  by  formally 
applying  for  an  assignment.  If  the 
frequency  requirements  cannot  be 
satisfied  by  using  fi^uencies  in  bands 
cxurently  allocated  for  such  services, 
then  the  firm  must  petition  the  FCC  for 
a  change  in  the  Table  of  Frequency 
Allocations.  The  process  of  changing  an 
allocation  may  be  very  lengthy  and  time 
consuming  and  adding  another  service 
may  be  difficult  because  many 
frequency  bands  have  large  numbers  of 
users. 

Power  Line  Carrier 

A  power  line  carrier  (PLC)  utilizes  a 
carrier  frequency  to  transmit 
information  over  existing  distribution 
lines.  Information  is  encoded  on  the 
carrier  through  the  use  of  different 
modulation  techniques.  At  the  sending 
end,  the  modulated  carrier  is  added  into 
a  distribution  line  by  means  of  a 
coupling  capacitor  and  tuner  in  the 
substation.  The  modulated  signal 
propagates  down  the  distribution  line  to 
the  receiving  end.  At  the  receiving  end, 
a  coupling  capacitor  and  tuner  separates 
the  power  line  carrier  signal  from  the 
power  frequency  voltage  and  a 
demodulator  extracts  the  information 
encoded  in  the  signal.  Power  line  carrier 
systems  use  frequencies  below  490  kHz 
and  have  a  two-way  capability.  With 
respect  to  such  a  system,  footnote 
US294  to  the  United  States  Table  of 
Frequency  Allocations,  which  is  set 
forth  in  chapter  4  of  the  National 
Telecommunication  and  Information 
Administration's  Manual  of  Regulations 
and  Procedures  for  Federal  Radio 
Frequency  Management,  (May,  1992, 
edition,  revised  September,  1992),  p.  4- 
110,  states  the  following:  "In  the 
spectrum  below  490  kHz  electric 
utilities  operate  Power  Line  Carrier 
(PLC)  systems  on  power  transmission 
lines  for  communications  important  to 
the  reliability  and  security  of  electric 
service  to  the  public.  These  PLC  systems 
operate  under  the  provisions  of  part  15 
of  the  Federal  communication 
commission's  Rules  and  Regulations  or 
chapter  7  of  the  National 
Telecommunications  and  Information 
Administrations  Manual  of  Regulations 
and  Procedures  for  Federal  Radio 
Frequency  Management,  on  an 
unprotected  and  noninterference  basis 
with  respect  to  authorized  radio 
users  •  *  •." 

Coaxial  Cable  (CATV) 

Areas  that  are  served  by  cable  TV 
systems  operate  primarily  with  coaxial 
cable  as  the  signal  transmission  path. 
Signal  amplifiers  are  placed  on  the 
system  where  necessary.  CATV  systems 
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have  broad  bandwidths  and  portions 
could  be  used  for  meter  reading.  Most 
CATV  systems  are  designed  for  one- 
way, outbound,  communication  and 
would  require  modification  for 
interactive  services. 

Fibar  Optic  Cable 

A  typical  fiber  optic  link  consists  of 
a  transmitter,  receiver  and  optical  fiber. 
Repeaters  can  be  placed  at  intervals  if 
necessary.  I^ber  optic  commimications 
have  a  broad  bandwidth  and  data  rates, 
and  are  immune  to  electromagnetic 
interforence.  Fiber  optic  communication 
to  individual  homes  and  businesses  can 
be  used  for  utility  meter  and  other 
information  transfer  applications. 

Satellite 

Satellite  communications  use  a 
satellite  in  geosynchronous  orbit 
Satellites  have  transponder  which 
receive  an  uplink  signal  and  retransmit 
the  signal  at  a  different  frequency. 
Today,  microwave  frequencies  in  the  4 
to  6  GHz  range  are  used  for  both  uplinks 
and  downlinks.  In  the  future,  additional 
frequency  bands  vrill  be  used  for  a 
variety  of  satellite  applications. 

Issnas  lor  Public  Comment 

General 

With  respect  to  any  new  or  innovative 
technology  identified  in  response  to  this 
NOI,  IX}E  seeks  the  following 
information: 

(1)  The  feasibility  of  reading  meters 
frvm  remote  locations  and  the 
practicality  and  reliability  of  the 
technology  as  demcmstrated  by  data 
from  ongoing  or  completed  pilot  tests  or 
demonstrations; 

(2)  The  feasibility  of  managing  the 
consumption  of  electrical  power, 
natural  gas,  and/or  water  by  residences, 
businesses,  government  fecilities,  etc.; 
and  how  the  demand  for  energy  and 
water  are  ctmtrolled; 

(3)  The  contributions  of  remote 
outrage  detection  and  load  management 
to  public  safety  during  natural  disasters; 

(4)  The  identification  of  what  is  new 
and  innovative  about  the  technology 
that  requires  demonstration  cur 
additional  efforts  to  demonstrate 
technical  faasibility; 

(5)  The  selection  rationale  for  the 
communications  media  to  be  used  or 
developed  for  this  technology; 

(6)  Tne  potential  for  this  technology 
to  be  integrated  into  a  multi-functional 
(functions  in  addition  to  utility 
functions)  communication  S3rstem  at 
some  future  date; 


(7)  The  estimated  net  energy  cost 
savings  and  net  ofisetting  costs  in 
comparison  to  existing,  commercially 
available  technologies,  if  any; 

(8)  The  estimated  pubUc  health  and 
safety  benefits  in  comparison  to 
existing,  commercially  available 
technolc^,  if  any;  and 

(9)  Surveys  and  similar  evidence  of 
potential  customer  demand. 

Radio 

Some  of  the  key  technical  issues  to  be 
considered  to  improve  the  economic 
viability  of  innovative  communications 
equipment  and  services  are  the  use  of 
licensed  or  non-licensed  radio  emission 
devices,  standardization  of  data 
communications  and  hardware,  battery 
lifetime  for  remote  communications 
equipment  and  meters,  local  wiring  for 
meters  and  other  devices  at  a  customer 
installation,  and  the  vulnerability  of 
service  interruptions  during  natural 
disasters. 

Since  the  radio  spectrum  is  a  limited 
resoitfte  that  must  be  efficiently  used 
and  since  section  401  of  the  Act 
specifically  mentions  the  potential  use 
of  radio  frequencies,  DOE  is  also 
interested  in  obtaining  the  following 
information  from  firms  and 
organizaticms  seeking  to  demonstrate 
technologies  that  would  require  radio 
frequency  allocations: 

(1)  Rationale  for  the  selection  of  a 
particular  radio  frequency  band  and 
technology,  vis-a-vis  wire,  fiber  optics, 
coaxial  cable,  or  other  available  radio 
frequencies; 

(2}  Conceptual  design  and  detailed 
functional  requirements  of  the  radio 
technology  you  are  currently  using  or 
planning  to  use; 

(3)  Ehscrete  firequencies  and  spectrum 
characteristics  to  be  authorized  and  the 
preferred  frequency  bands; 

(4)  Technical  parameters  of  the  radio 
communications  equipment  that  is 
being  used  or  planned  to  be  used; 

(5)  Conditions  under  which  yoxu- 
radio  system  is  able  to  share  a  frequency 
or  frequency  band  with  other  users; 

(6)  Conditions  and  frequency  of  use 
for  the  communications  system  to  be 
used  daring  normal  and  natural  disaster 
situations;  and  ; 

(7)  Adequacy  of  a  secondary  spectrum 
allocation  for  the  technology  even  if  it 
may  eventually  grow  into  widespread 
national  use. 

Power  Line  Carrier 

The  utility,  feasibility;  and 
practicability  of  operation  under  the 


above-quoted  footnote'SM  to  thu  United 
States  Table  of  Frequency  Allocations 

Opportunity  for  Public  Comment 

Interested  persons  are  invited  to 
respond  to  this  notice  by  submitting 
relevant  data  and  views.  Seven  copies  of 
each  comment  should  be  submitted  to 
the  Office  of  Conservation  and 
Renewable  Energy  in  compliance  with 
the  instructions  set  forth  above  in  the 
"Dates"  and  "Addresses"  sections  of 
this  notice. 

Any  person  submitting 'information 
which  that  person  believes  to  be 
confidential  and  which  may  be  exempt 
by  law  frt>m  ptiblic  disclosure  should 
submit  one  complete  copy  marked 
confidential,  as  well  as  six  copies  fix>m 
which  the  confidential  information  has 
been  deleted.  DOE  reserves  the  right  to 
determine  the  confidential  status  and 
treatment  of  the  information  or  data 
under  10  CFR  part  1004. 

Issued  in  Wariiington,  DC,  on  January  11, 
1993. 

|.  Michael  Davis, 

Assistant  Secretary,  Conservation  and 
Rertewable  Energy. 

|FR  Doa  93-159  Filed  1-15-93;  8:45  am] 
■aUNQCOOC  M6O-OI-M 


Office  of  Hearings  and  Appeals 

Cases  RIed  the  Week  of  December  25, 
1992  Through  January  1, 1993 

During  the  week  of  December  25, 
1992  through  January  1. 1993,  the  ^ 

appeals  and  applications  for  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  vdll  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedin-al  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  sudi 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated  lanuary  12. 1993. 
Geoi^ge  B.  Bramay,  ^ 

Director,  C^tce  of  Hearings  and  Appeal*. 


/ 
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List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  of  Dec.  25. 1992  Itmxigh  Jan.  1, 1993] 


Date 


Dec  30.  1992 


Oo. 


Oo. 


Do 


Oo. 


Oo. 


Oo. 


Dec  31.  1992 


Oo. 


Name  and  location  ol  applicant 


GuH/Bestrom  OH  Company,  Inc.,  Grand  Rapids,  Min- 
nesota. 


QuH/Bobby  King  Grocery.  Alamo,  Tennessee 


GuM/Clty  Gulf  Service,  Myrtle  Beach.  South  Carolina 


GuH/Glenn   Smith   OH   Company.    Inc..    Muskogee. 
Oklahoma.  i 


GuH/Marchant   0«   Company,    Spring   Valley.    Min- 
rtesota. 


Giilt/Saunders  OU  Co.,  Sioux  City.  Iowa 


Stnjctural  Dynamtos  Research  Corp.,  Cincinnati,  Ohto 


DavW  DeKok.  Hanlsburg,  Pennsylvania  LFA-0258 


Case  No. 


Rfl300-217 


RR300-213 


Rfl300-218 


RR300-215 


RR300-216 


RR300-214 


LFA-0257 


James  L  Schwab,  Spokane,  Washington 


l^A-0259, 
LFA-0260 


Type  of  submlstion 


Request  for  modlfication/rescisskxi  In  tf>e  GuH  refund  proceeding.  If 
granted:  The  March  14, 1969  Decision  and  Order  (Case  No.  HF300- 

4103)  Issued  to  Beetrom  Oil  Company,  Inc.  woukj  be  modified  re- 
garding the  firm's  appUcation  for  refund  submitted  in  the  Gulf  refund 
proceeding. 

Request  lor  modifk:at)on/rescission  In  the  Gull  refund  proceeding.  If 
granted:  The  December  8.  1992  Dismissal  Letter  (Case  No.  RF300- 
16666)  Issued  to  Bobby  King  Grocery  woukj  be  modHled  regarding 
the  flmt's  applicatk)n  tor  refund  submitted  In  the  Guff  Refund  Pn>- 
ceedk)g. 

Request  tor  modWcaDorVrescisslon  In  the  Gulf  refund  proceeding.  If 
granted:  The  August  31,  1969  Decision  and  Order  (Case  No. 
RF300-8967)  issued  to  City  Gulf  Service  woukJ  be  nxxJifled  regard- 
ing the  fimn's  appHcatton  for  refund  submitted  in  the  Gulf  refund  pro- 
ceeding. 

Request  for  modificatkxVrescissfon  In  the  GuH  refund  proceeding.  If 
granted:  The  May  17,  1990  Decision  and  Order  (Case  No.  RF300- 

4104)  issued  to  Glenn  Smith  Oil  Company,  Inc.  wouU  be  modified 
regarding  the  firm's  apptteatton  tor  refund  submitted  m  the  GuH  re- 
fund proceedir>g. 

Request  for  modification'rescission  in  tfM  GuH  refund  proceeding.  H 
granted:  The  November  9,  1986  Decision  and  Order  (Case  Ho. 
RF300-6196)  Issued  to  Merchant  Oil  Company  wouW  be  modHled 
regarding  ttie  firm's  application  for  refund  submitted  in  the  GuH  re- 
fund proceeding. 

Request  tor  modlficatkxVresclsston  In  the  GuH  refund  proceeding.  H 
granted:  The  November  29,  1968  Decision  and  Order  (Case  No. 
RF300-5195)  Issued  to  Saunders  0«  Co.  woukJ  be  modified  regard- 
ing the  Ann's  app<k:atlon  for  refund  submKted  In  the  GuH  refund  pro- 
ceeding. 

Appeal  of  an  lnformatk>n  request  denial.  H  granted:  The  December  12, 
1992  Freedom  of  Information  Request  Denial  Issued  by  the  Albu- 
querque Field  Office  wouki  be  rescinded,  and  Stnx;tural  Dynamics 
Research  Corporation  wouU  receive  access  to  the  contract  awarded 
to  Parametric  Technotogies  based  on  Sandia  Nattonal  Laboratories 
RFQ  LDR-234. 

Appeal  of  an  Infomrwtton  request  denial.  If  granted:  The  November  18, 
1992  Freedom  of  Information  Request  Denial  Issued  by  ttie  klaho 
FiekJ  Office  woukl  be  rescinded  and  David  DeKok  wooW  receive  ac- 
cess to  documents  concerning  the  Three  Mile  Island  ctean-up. 

Appeals  cf  Informatton  request  denials.  M  granted:  The  December  1, 
1992  Freedom  of  Infomuitnn  Request  Denial  issued  by  the  Albu- 
querque FieW  Offk»  and  the  December  24,  1991  Freedom  of  Infor- 
matk>n  Request  Denial  issued  by  the  Nevada  Fiekf  Office  woukJ  be 
rescinded  and  James  L.  Schwab  wouM  receive  access  to  documents 
regarding  the  new  shooting  course  tor  DOE  and  a  gambling  scheme. 


Refund  Applications  Received 

[Week  of  Dec.  25, 1992  through  Jan.  1,  1993] 


Name  of  refund 

Date  received 

pfoceedin^name 
ol  refund  appli- 
cant 

Case  No 

i2/29«2  

Singer's  Texaco 
•1 

RF321-19539 

12/29ir92  

Alberts  Texaco  .. 

RF321-19540. 

12/29«2  

EtTwrson  Avenue 
Texaco. 

RF321-19541. 

12/30«  

Pinole  GuH 

RF300-20e04. 

12A30l^  

Diversified  Enter- 
prises. 

RF30O-20e05 

12'3<y92  

Oavies  GuH 

RF30O-20606 

^2J^o/9^ 

M«  Continent 
Systems,  Inc. 

RF346-18. 

12'31/92  

Wiscor«in  Indus- 
trial Fuel  OH. 

RF309-1427. 

12/2»92  mru 
01/01/93. 

AUantk:  Richfield 

RF304-13484 
thruRF304- 

Appecaoons 

Received 

13489. 

|FR  Doc.  93-1200  Filed  1-15-93;  8:45  am) 
MLUNQCOOe  atso-oi-M 


Issuance  of  Decisions  and  Orders 
During  the  Week  of  December  21 
Through  December  25, 1992 

iWing  the  week  of  December  21 
through  December  25, 1992.  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  appeals  and 
applications  for  other  relief  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energj*.  The 
following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Appeal 

Williams,  Youle  &  Koenigs.  PC,  12/21/ 
92.  LFA-0252 
On  November  30,  1992.  Williams, 
Youle  &  Koenigs,  P.C.  (Williams)  filed 
an  Appeal  from  a  determination  issued 
by  the  Albuquerque  Field  Office 
(Albuquerque)  of  the  DOE  in  response  to 
a  request  from  Williams  submitted 
under  the  Freedom  of  Information  Act  „ 


(FOIA).  In  that  determination, 
Albuquerque  concluded  that  it  did  not 
have  any  documents  responsive  to 
Williams'  request  for  a  report,  and  any 
supporting  material,  regarding  the 
award  of  production  bonuses  at  the 
Rocky  Flats  plant  which  was  prepared 
in  compliance  with  42  U.S.C.  7256b(b). 
The  DOE  determined  that,  although  the 
report  was  prepared  at  DOE 
Headquarters,  it  is  possible  that 
Albuquerque  either  contributed  to  the 
report  or  possesses  a  copy.  Therefore, 
the  search  that  Albuquerque  performed 
was  unduly  narrow  in  scope. 
Accordingly,  the  Appeal  was  granted 
and  the  matter  remanded  to 
Albuquerque  for  a  further  search. 

Refund  Application 

Texaco  Inc. /Harold's  Texaco,  12/23/92, 
RF321-19503 
The  Office  of  Hearings  and  Appeals 
(OHA)  of  the  Department  of  Energy 
issued  a  Decision  and  Order  concerning 


an  Application  for  Refund  that  was  filed 
in  the  Texaco  refund  proceeding  by 
Harold  Blacker  on  behalf  of  Harold's 
Texaco  (Case  No.  RF321-11815).  In  that 
Decision,  we  rescinded  in  part  a  refund 
that  was  granted  to  Mr.  Blacker  on 
November  26, 1991.  We  sUted  that  this 
refund  was  based  upon  Mr.  Blacker's 
certification  in  his  application  that  he 


operated  Harold's  Texaco  during  the 
period  from  January  1973  through 
December  1979.  We  further  staled  that 
another  application  had  been  filed  by  a 
claimant  who  states  that  he  operated 
this  service  station  during  the  period 
from  January  1979  throu^  January 
1981.  Because  this  claimant  was  able  to 
adequately  docimient  his  dates  of 


operation  and  Mr.  Blacker  was  unable  to 
do  so,  the  OHA  determined  that  Mr. 
Blacker  was  incorrectly  granted  a  refund 
for  the  period  of  time  from  January  1979 
through  December  1979.  Mr.  Blacker 
was  therefore  required  to  repay  to  the 
DOE  the  sum  of  $300. 


Refund  Applicatioiia 


jlhe  Office  of  Hearings  and  Appeals  issued  the  following  Decisions 
whioi  are  not  summarized.  Copies  of  the  full  texts  of  the  Decisions  ind 
Room  of  the  Office  of  Hearings  and  Appeals. 

Apofto-RkJao  School  Osfrici _.. _ 

AttanUc  RtchfleM  Ckitnpany/WataitXiiy  Petfoieum  Products,  Inc  .. 

Bell  County  Schoots  el  ai  . „.___^.._ ._™. 

Borough  o<  Franklin  Luka* „ ...~~_ — ^ — — • — 

Borough  ol  MUdtotown ^ , „ -. . _~._. 

City  o»  BfooWteJd -..— 

CityofCayca  _~_ . — 

CHyolCtovIs „ _ _ J..... 

City  o<  CookevWe .:.... 

Colonial  Gas  Co ™ 

National  Trucking,  Inc , 

T^4T  Red  Star  Express,  Inc  

El  Sagundo  Unified  School  Dtetrtct 

Enron  CorpX.W.  Heist  Bottled  Gas  Sales 

FaulieW  Elementary  District  No.  112 

Gulf  Oil  Corporation/US.  Reduction  Coinfiariy 

Jacinto  Cty  

Jackson  City  School  District  et  al 

Lakeileld  School  Distrtct  et  al X... 

Leicester  PubHc  Schools 

Little  Egg  Hattx>r  Township  School  Ostrtci 

MarVesan  District  Schools 

Miami  Public  Schools 

ML  Pleasant  School ....~ 

New  Hanover  Tovrtwhip ™...., 

School  Administrative  Distrtct  No.  S3 

Shell  Oil  Company/Sierra  Petroleum  el  al 

Southgate  Trucking  Co.  et  al 

Texiico  lnc./Bob  Hungate's  Texaco  at  al  

Texaco  IncTCAM  Texaco  

Texaco  Inc  /Erie  Airways,  Inc.  et  al , 

Texaco  Inc./tnfarmountain  Concrete  Co.  et  al 

Texaco  InciNally  &  Haydon,  Inc.  el  al 

Texaco  IncVParrott's  Texaco  et  al „... 

Texaco  Inc./Renfro's  Texaco  el  al 

.Town  ol  Beacon  Falls ~ 

Tri-County  R-7  PuWte  School  


and  Orders  concerning  refund  applications. 
Orders  are  available  in  the  Public  Reference 


EEfE 


Rf 272-82792 

RF304-13383 

RF27a-79273 

nF272-e2780 

RF272-8278e 

RF272-82eO» 

RF272-«2644 

RF272-82773 

HF272-«2622 

RF272-90468 

RF272-90486 

RF272-88720 

RF272-82450 

RF340-44 

RF272-ei667 

RF300- 17951 

RF272-82779 

Rf272-83301 

HF 272-79000 

RF272-ei604 

JV  272-82793 

flF272-e2794 

RF272-ei628 

RF272-ei648 

RF272-62638 

RF272-82784 

RF31 5-8773 

RF272-91275 

RF321-1235a 

BF321 -19529 

RF 321-6725 

RF321-17460 

RF321-17100 

RF321-10911 

RF321-16469 

RF272-82654 

RF272-ei602 


12/23/92 

12/21/92 
12/24/82 
12/24/92 
12/23/92 
12/22/92 
12/21/92 
12/24/92 
12/23/92 
12/21/92 


12/22/92 
12/23«2 
12/24/92 
12/21/92 
12/23/92 
12/23/B2 
12/22/92 
12/22/92 
12/21/92 

12/23/92 
12/23/92 
12/22/92 
12/24/92 
12/23/92 
12/24/92 
12/24/92 
12/24/92 
12/21/92 
12/21/92 
12/23/92 
12/23/92 
12/21/92 
12/21/92 
12/22/92 


Dismissals 

The  following  submissions  were 
dismissed: 


Name 

Case  No. 

Thomas  B.  Cocfcrel  Dlstft>utor  .... 
Tony  I  Otto's  Qua 

RFanO-17126 
RF300-17758 

Copies  of  the  full  test  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234. 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m..  except 
federal  holidays.  They  are  also  available 
in  Energy  Management:  Federal  Energy 
Guidelines,  a  commercially  published 
loose  leaf  reporter  system. 


Dated:  January  12, 1993. 
George  B.  Braznay. 

Director,  Office  of  Hearings  and  Appeals. 
|F^  Doc.  93-1201  Filed  1-15-93;  8:45  am) 
BHjjNa  cooe  Mso-oi-«i 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4553-6;  ECAO-RTP-0327]      I 

Draft  Altemativ*  FimIs  RssMfch 
Strategy  | 

agency:  Environmental  Protection 

Agency. 

ACTKW:  Notice  of  availability  of  external 

review  draft. 

SUMMARY:  This  notice  announces  the 
availability  of  an  external  review  draft 
of  the  "Alternative  Fuels  Research 


Strategy"  prepared  by  the  U.S. 
Environmental  Protection  Agenjcy's 
(EPA)  Office  of  Research  and 
Development  (ORD)  and  invites 
comment  from  the  public  on  the  draft 
strategy. 

DATES:  The  Agency  will  make  the 
external  review  draft  available  for 
public  review  and  comment  on  or  about 
January  25, 1993.jComment8/mu8t  be  in 
writing  and  postmarked  by  I  larch  25, 
1993. 

ADDRESSES:  To  obtain  a  cop)  of  the 
external  review  draft  docum  mt, 
interested  parties  should  coftact  the 
ORD  Publications  Center,  CERI-FRN, 
U.S.  Environmental  Protection  Agency, 
26  West  Martin  Luther  King  Drive, 
Cincinnati,  OH  45268;  telephone  (513) 
569-7562;  FAX  (513)  569-7566;  and 
request  the  external  review  draft  of  the 
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"Alternative  Fuels  Research  Strategy." 
Please  provide  your  name,  mailing 
address,  and  the  EPA  document 
number,  EP A/BOO/ AP-92/002. 

The  draft  will  also  be  available  tm 
public  inspection  at  the  EPA  Library, 
EPA  Headquarters,  Waterside  Mall,  401 
M  Street.  SW..  Washington.  DC. 

Comments  on  the  draft  should  be  sent 
to  the  Project  Manager  for  Alternative 
Fuels,  Office  of  Health  and 
Environmental  Assessment. 
Environmental  Criteria  and  Assessment 
Office  (MD-52).  U.S.  Environmental 
Protection  Agency.  Research  Triangle 
Park,  NC  27711. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr. ).  Michael  Devis,  Office  of  Health 
and  Environmental  Assessment. 
Environmental  Criteria  and  Assessment 
Office  {MD-52),  U.S.  Environmental 
Protection  Agency.  Research  Triangle 
Park,  NC  27711;  telephone  (919)  541- 
4162. 

SUPPlfMENTARY  MFORMATION:  Following 
the  public  meeting  of  December  1989. 
announced  in  54  FR  49354,  EPA's  Office 
of  Research  and  Development  prepared 
a  draft.  "Ahemative  Fuels  Research 
Strategy."  The  purpose  of  this  Research 
Strategy  is  to  summarize  scientific 
issues  and  identify  research  activities 
and  assessments  needed  to  improve  the 
scientific  understanding  and 
quantitative  estimation  of  the  health  and 
environmental  benefits  and  risks 
attendant  to  the  introduction  and  use  of 
alternative  fuels  in  comparison  to  those 
associated  with  the  use  of  conventional 
petroleum  fuels.  The  ultimate  goal  of 
this  Research  Strategy  is  to  lay  the 
foundation  for  obtaining  information 
useful  in  quantitative,  comparative  risk 
assessments  for  human  health, 
ecosystem,  and  global  warming  effects. 

EPA  is  soliciting  comments  on  this 
document  from  the  public.  The  subject 
draft  dooiment  will  then  be  reviewed 
by  the  Clean  Air  Scientific  Advisory 
Committee  in  a  public  meeting  at  a 
place  and  time  to  be  announced  in  a 
subsequent  Federal  Register  Notice. 

Dated;  January  7, 1993. 
Erich  Brvtthaaer. 

Aaistant  Adminisbator  for  Research  and 
Devehpment. 

(FR  Doc.  93-1184  Filed  l-lS-93:  8:45  am] 
BoiMG  cooc  asM-ao-M 


IFRL-4553-4)  I 

Scienot  Advisory  Board;  ClOMd 
Meeting  | 

Under  Public  Law  92-463,  notice  is 
hereby  given  that  a  meeting  of  an  ad-hoc 
Subcommittee  of  the  Science  Advisory 
Board  will  be  held  in  Washington.  DC 


on  March  3-4, 1993  to  determine  the 
recipients  of  the  Agency's  1992 
Scientific  and  Technological 
Achievement  Cash  Awards.  These 
awards  are  established  to  give  honor 
and  recognition  to  EPA  employees  who 
have  made  outstanding  contributions  in 
the  advancement  of  science  and 
technology  through  their  research  and 
development  activities,  and  who  have 
published  their  results  in  peer  reviewed 
journals. 

Pursuant  to  section  10(d)  of  the  U.S.C 
appendix  1  and  5  U.S.C.  522(c).  I  hereby 
determine  that  this  meeting  is 
concerned  with  information  exempt 
from  disclosure,  and  that  the  public 
interest  requires  that  this  meeting  be 
closed. 

In  selecting  the  recipients  for  the 
awards,  and  in  determining  the  actual 
cash  amount  of  each  award,  the  Agency 
requires  full  and  frank  advice  from  the 
Science  Advisory  Board.  This  advice 
will  involve  professional  judgments  on 
those  employees  whose  published 
research  results  are  deserving  of  a  cash 
award  as  well  as  those  that  are  not. 
Discussions  of  such  a  personal  nature, 
where  disclosing  would  constitute  an 
unwarranted  invasion  of  personal 
privacy,  are  exempted  under  section 
10(d)  of  title  5.  U.S.  Code,  appendix  1. 
In  accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act. 
minutes  of  the  meeting  will  be  kept  for 
Agency  and  Congressional  review. 

The  Science  Advisory  BoaM  shall  be 
responsible  for  maintaining  records  of 
the  meeting,  and  for  providing  an 
<»nniial  report  setting  forth  a  summary  of 
the  meeting  consistent  with  the  policy 
of  U.S.C.  appendix  1,  section  10(d). 

Dated:  January  11, 1993. 
William  K.  Reilly, 

Administrator. 

[FR  Doc.  93-1186  Filed  1-15-93;  8:45  am] 

BlUJNCCOOe  «•»  W>  M 


[FRL-4553-2] 

National  Smelting  and  Refining  Site; 
Notice  of  Propoaed  Settiemant 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  settlement. 

SUMMARY:  Under  section  122(h)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA).  the  Environmental 
Protection  Agency  (EPA)  has  agreed  to 
settle  claims  for  response  costs  at  the 
National  Smelting  and  Refining  Site. 
Atlanta.  Georgia,  with  American  Biltrite, 
Inc.,  and  Georgia  Metals.  Inc.  EPA  will 
consider  public  comments  on  the 


proposed  settlement  for  thirty  days.  EPA 
may  withdraw  from  or  modify  the 
proposed  settlement  should  such 
comments  disclose  f^cts  or 
considerations  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper,  or  inadequate.  Copies  of  the 
proposed  settlement  are  avai!<»ble  from: 
Ms.  Carolyn  McCall,  Waste  Programs 
Branch.  Waste  Management  Division, 
U.S.  EPA.  Region,  IV.  345  Courtland 
Street,  NE.,  Atlanta.  Georgia  30365, 
(404) 347-5059. 

Written  comment  may  be  submitted  to 
the  person  above  within  30  days  of  the 
date  of  publication. 

Dated:  December  30, 1992. 
lonpk  R.  Frannaathes, 

Director,  Waste  Management  Division. 
IFR  Doc.  93-1183  Filed  1-15-93;  8:45  ami 

BHJJNe  CODE  MM-6*-M 

[OPPTS-14020fi;  FRL-4182-4] 

Accoaa  to  Confidential  Buaineat 
Information  by  Subcontractora 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  authorized: 
Hampshire  Research  Associates  (HRA), 
of  Alexandria.  Virginia;  Industrial 
Economics,  Incorporated  (lEC).  of 
Cambridge,  Massachusetts;  Labat- 
Anderson,  Incorporated  (LAI),  of 
Arhngton,  Virginia;  and  Research 
Triangle  Institute  (RTI),  of  Research 
Triangle  Park,  North  Carolina,  all  under 
subcontract  to  ICF  International 
Incorporated  (ICF).  of  Fairfax.  Virginia, 
for  access  to  information  which  has 
been  submitted  to  EPA  under  all 
sections  of  the  Toxic  Substances  Control 
Act  (TSCA).  Some  of  the  information 
may  be  claimed  or  determined  to  be 
confidential  business  information  (CBI). 
DATES:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  February  2, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director.  TSCA 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency.  Rm.  E-545.  401  M  St..  SW., 
Washington.  DC  20460.  (202)  554-1404, 
TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION:  Under 
contract  niunber  68-D2-0064, 
subcontractors:  HRA,  of  1600  Cameron 
St.,  Alexandria,  VA;  EEC.  of  2067 
Massachusetts  Ave..  Cambridge,  MA; 
LAI.  of  2200  Clarendon  Blvd.. 
Arlington.  VA;  and  RTI.  of  3400 
Comwallis  Dr..  Research  Triangle  Park, 


Federal  Register  /  Vol.  58,  No.  11  /  Tuesday,  January  19.  1993  /  Notices 


4993 


NC,  will  assist  the  Office  of  Pollution 
PraventioD  and  Toxics  (OPPT)  in 

performing  economic  and  regulatory 
impact  analyses  of  actual  or  potential 
EPA  actions  taken  under  TSCA. 

In  accordance  with  40  CFR  2.306(j). 
EPA  has  determined  that  under  EPA 
contract  number  6S-D2-0064.  HRA, 
lEC,  LAI,  and  RTI  will  require  access  to 
CBI  submitted  to  EPA  under  all  sections 
of  TSCA  to  perform  successfully  the 
duties  specified  under  the  contract. 
HRA.  lEC,  LAI,  and  RTI  personnel  will 
be.  given  access  to  information 
submitted  to  EPA  under  all  sections  of 
TSCA.  Some  of  the  information  may  be 
claimed  or  determined  to  be  CBI. 

In  a  previous  notice  published  in  the 
Federal  Register  of  November  3, 1992 
(57  FR  49706),  ICF  was  authorized  for 
access  to  CBI  submitted  to  EPA  under 
all  sections  of  TSCA.  EPA  is  issuing  this 
notice  to  grant  access  to  TSCA  CBI  to 
ICF's  subcontractors. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under  all 
sections  of  TSCA  that  EPA  may  provide 
HRA,  lEC,  LAI,  and  RTI  access  to  these 
CBd  materials  on  a  need-to-know  basis 
only.  All  access  to  TSCA  CBI  under  this 
contract  for  HRA,  EC,  and  LAI  will  take 
place  at  EPA  Headquarters  only.  All 
access  to  TSCA  CBI  imder  this  contract 
for  RTI  will  take  place  at  RTI's  Research 
Triangle  Park,  NC  facility. 

HRA,  lEC,  LAI,  and  RTI  will  be 
authorized  access  to  TSCA  CBI  under 
the  EPA  "Contractor  Requirements  for 
the  Control  and  Security  of  TSCA 
CcnSdential  Business  Information" 
security  manual.  Before  access  to  TSCA 
CBI  is  authorized,  EPA  will  approve 
HRA,  EEC,  LAI,  and  RTI's  security 
certiHcation  statements.  Before  access  to 
TSCA  CBI  is  authorized,  EPA  will 
perform  the  required  inspection  of  RTI's 
facility,  and  ensure  that  the  facility  is  in 
compliance  with  the  manual.  Upon 
completing  review  of  the  CBI  materials, 
RTI  will  return  all  transferred  materials 
to  EPA. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
September  30, 1996. 

HRA,  lEC,  LAI,  and  RTI  personnel 
will  be  required  to  sign  nondisclosure 
agreements  and  will  be  briefed  on 
appropriate  security  procedures  before 
they  are  permitted  access  to  TSCA  CBI. 

Dated:  January  A,  1993. 
George  A.  Boninc, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 
|FR  Doc.  93-1180  Filed  1-15-93;  8:45  am] 

mULMO  CODE  H40-S0-F 


IOPPT-S9957;  FRL-4184-2] 

Certain  Chemlcala;  Premanufactur* 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA).  i 

ACTION:  Notiqe.  I 

SUUMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufactiire 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  the  final  rule  published  in 
the  Federal  Register  of  May  13, 1983  (48 
FR  21722).  In  the  Federal  Register  of 
November  11, 1984,  (49  FR  46066)  (40 
CFR  723.250),  EPA  published  a  rule 
which  granted  a  limited  exemption  from 
certain  PMN  requirements  for  certain 
types  of  polymers.  Notices  for  such 
polymers  are  reviewed  by  EPA  within 
21  days  of  receipt.  This  notice 
announces  receipt  of  5  such  PMN(s)  and 
provides  a  summary  of  each. 
DATES:  Close  of  review  periods: 
y  93-33.    December  28, 1992. 

Y  93-34.   December  29, 1992. 

Y  93-35,  93-36.  93-37,    January  5, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division  (TS- 
^99),  Office  of  Pollution  Prevention  and 
v^xics.  Environmental  Protection 
^ency,  Rm.  E-545.  401  M  St.,  SV;., 
Washington,  DC,  20460,  (202)  554-1404, 
TDD  ^2)  554-0551. 
SUPPLEMENTARY  INFORMATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  non  confidential 
document  is  available  in  the  TSCA 
Public  Docket  Office,  NE-G004  at  the 
above  address  between  8  a.m.  and  coon 
and  1  p.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidajrs. 

Vt»-33 

Manufacturer.  Confidential. 
Chemical.  (G)  Acrylic  bead  polymer. 
Use/Production.  (S)  Toner  for 
photocopiers.  Prod,  range:  Confidential. 

V83-34 

Importer.  Goldschmidt  Chemical 
Corporation. 

Chemical.  (G)  Modified 
polybutadiene. 

Use/Import.  (G)  Open  nondispersive 
use.  Import  range:  Confidential. 


Vt3-3S 


Manufacturer.  King  Industries,  Inc.. 

Chemical.  (G)  Polyurethane  polyol. 

Use/Production.  (G)  Abrasion 
resistant  coating.  Prod,  range: 
Confidential. 

vn-M  ' 

Manufacturer.  Confidential. 

Chemical.  (G)  Unsatiuated  polyester 
molding  resin. 

Use/Production.  (S)  Molding  resin. 
Prod,  range:  Confidential. 

Y»3-J7 

Manufacturer.  Franklin  International. 

Chemical.  (G)  Alkyl  aciylate  -  maleate 
copolymer  dispersion. 

Use/Production.  (G)  Removable 
pressiu^  sensitive  adhesive.  Prod,  range: 
16,000-20.000  kg/yr. 

Dated:  January  11, 1993. 
Frank  V.  Caaur, 

Acting  Director,  Information  Management 
Division,  Office  of  Toxic  Substances. 

(FR  Doc  93-1182  Filed  1-15-93,  8:45  am) 
MLUNQCOOE  WIO  60  T 

(OPPTS-1 40205;  FnL-41«a-7J 

AcceM  to  Confidential  BusineM 
Information  by  Research  Triangle 
Institute 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 

SUMMARY:  EPA  has  authorized  its 
contractor.  Research  Triangle  Institute 
(RTI),  of  Research  Triangle  Park,  North 
Carolina,  for  access  to  information 
which  has  been  submitted  to  EPA  under 
sections  4,  5,  6,  and  8  of  the  Toxic 
Substances  Control  Act  (TSCA).  Some  of 
the  information  may  be  claimed  or 
determined  to  be  confidential  business 
information  (CBI). 

DATES:  Access  to  the  confidential  data 
submitted  to  Q'A  will  occur  no  sooner 
than  February  3, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Hazen,  Director,  TSCA 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St.,  SW., 
Washington,  DC  20460,  (202)  554-1404, 
TDD:  (202)  554-0551. 
SUPPLEMENTARY  MFORMATION:  Under 
contract  number  68-W0-0032, 
contractor  RTI,  of  3040  Comwallis 
Road,  Research  Triangle  Park,  NC,  will 
assist  the  Office  of  Solid  Waste  (OSW) 
in  providing  scientific  support  for 
health  and  ecological  assessment 
programs  conducted  under  the 


4994  Federal  Regigter  /  Vol.  58,  No.  11  /  Tuesday,  January  19,  1993  /  Notices 


Resources  Conservation  and  Recovery 
Act  (RC31A.)  of  1976  as  amended. 

In  accordance  with  40  CFR  2.306(j), 
EPA  has  detennined  that  under  EPA 
contract  number  68-WO-0e32.  RTI  vdll 
require  access  to  CBI  submitted  to  EPA 
under  sections  4.  5,  6,  and  8  of  TSCA 
to  perform  successfully  the  duties 
specified  under  the  contract.  RTI 
personnel  will  be  given  access  to 
information  submitted  to  EPA  under 
sections  4.  5, 6,  and  8  of  TSCA.  Some 
of  the  information  may  be  claimed  or 
determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under 
sections  4, 5. 6,  and  8  of  TSCA  that  EPA 
may  provide  RTI  access  to  these  CBI 
materials  on  a  need-to-know  basis  only. 
All  access  to  TSCA  CBI  under  this 
contract  will  take  place  at  RTI% 
Research  Triangle  Park.  NC  facility  only. 

RTI  will  be  authorized  access  to  TSCA 
CBI  at  its  facility  under  the  EPA 
"contractor  Requirements  for  the 
Control  and  Security  of  TSCA 
Confidential  Business  Information"       '•^ 
security  manual.  Before  access  to  TSCA 
CBI  is  authorized  at  RTl's  site,  EPA  will 
approve  RTl's  security  certification 
statement,  perform  the  required 
inspection  of  its  facility,  and  ensure  that 
the  facility  is  in  compliance  with  the 
manual.  Upon  completing  review  of  the 
CBI  materials.  RTI  will  retiun  all 
transferred  materials  to  EPA. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
July  26. 1993. 

RTI  personnel  will  be  required  to  sign 
nondisclosure  agreements  and  will  be 
briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 

Dated:  January  4, 1993. 
G«af^  A.  Boniaa, 

Acting  Director,  Information  Management 

Division.  Office  of  Pollution  Prevention  and 

Toxics. 

[FR  Doc  83-1181  Filed  1-15-93;  8:45  ami 


[FRL-45S»-6] 

Combined  Sewer  Overflow  Control 
Poiky:  Draft  Guidance  AvaiieblHty 

AGENCr.  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  annoiuices  the 
availability  of  the  draft  guidance 
document  entitled  "Combined  Sewer 
Overflow  Control  Policy". 
DATES:  Comments  must  be  received  by 
EPA  by  March  22, 1993. 


ADDRESSES:  Copies  of  this  document  can 

be  obtained  by  writing  or  calling  Mr. 
Richard  Kuhlman,  Office  of  Wastewater 
Enforcement  and  Compliance,  WH-546, 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington,  DC 
20460,  (202)  260-5828.  Comments  on 
the  document  should  be  sent  to  Mr. 
Richard  Kuhlman  at  the  above  address. 
FOR  FURTHER  MFORMATION  COHTACT: 
Richard  Kuhhnan  at  (202)  260-5828. 
StiFPt^MENTARY  INFORMATION:  The  main 
purposes  of  the  draft  Policy  are  to 
elaborate  on  the  Environmental 
Protection  Agency's  (EPA's)  National 
Combined  Sewer  Overflow  Control 
Strategy  published  on  September  8, 
1989,  at  54  FR  37370,  and  to  expedite 
compliance  with  the  requirements  of  the 
Clean  Water  Act  (CWA).  While 
implementation  of  the  1989  StrateCT  has 
resulted  in  progress  toward  controlling 
combined  sewer  overflows  (CSOs), 
significant  public  health  and  water 
quality  risks  remain. 

The  Policy  is  being  developed  to 
provide  guidance  to  permittees  with 
CSOs.  National  Pollutant  Discharge 
Elimination  System  (NPDES)  authorities 
and  State  water  quality  standards 
authorities,  on  coordinating  the 
planning,  selection,  sizing  and 
construction  of  CSO  controls  that  meet 
the  requiremraits  of  the  CWA  and  allow 
for  public  involvement  during  the 
decision-making  process. 

Contained  in  the  Policy  are  provisions 
for  developing  appropriate,  site-specific 
NPDES  permit  requirements  for  all 
combined  sewer  systems  that  overflow 
as  a  result  of  wet  weather  events  and 
enforcement  initiatives  to  require  the 
immediate  elimination  of  overflows  that 
occur  during  dry  weather,  and  to  ensure 
that  the  remaining  CWA  requirements 
are  complied  with  as  soon  as 
practicable. 

The  permitting  provisions  of  the 
Policy  were  developed  as  a  result  of 
extensive  input  received  during  a 
negotiated  policy  dialogue.  The 
negotiated  dialogue  was  conducted  by 
the  office  of  Water  and  the  Office  of 
Water's  Management  Advisory  Group. 
Representatives  from  State, 
environmental  and  mimidpal 
organizations  participated  in  the 
negotiated  dialogue. 

"The  enforcement  initiatives,  including 
one  to  be  initiated  in  1993  on  CSOs 
during  dry  weather,  were  developed  by 
EPA's  Office  of  Water  and  Office  of 
Enforcement. 

The  major  provisions  of  the  Policy 
are: 

CSO  permittees  should  immediately 
imdert^e  a  process  to  accurately 
characterize  their  combined  sewer 


system,  demonstrate  implementation  of 
nine  minimum  controls,  and  develop  a 
long-term  CSO  control  plan.  Once  the 
long-term  CSO  control  plan  is 
completed,  the  permittee  will  be 
responsible  to  implement  the  plan's 
recommendations  as  soon  as 
practicable; 

State  water  quality  standard  fWQS) 
authorities  should  bis  involved  in  the 
long-term  CSO  control  planning  effort  to 
coordinate  the  review  and  possible 
revision  of  WQS  and  implementation 
procedures  on  CSO-impacted  watera 
with  the  development  of  the  long-term 
CSO  control  plan; 

NPDES  aumcrities  should  issue/ 
reissue  permits  to  require  immftdiate 
compliance  vrith  the  technology-based 
and  water  quality-based  requirements  of 
the  CWA,  and  after  completion  of  the 
long-term  CSO  control  plan,  incorporate 
the  following  additioneQ  permit 
requirements — performance  standards 
for  the  selected  controls  based  on 
average  design  conditions,  a  post 
construction  water  quality  assessment 
program,  monitoring  for  compliance 
with  WQS,  and  a  reopener  clause 
authorizing  the  NPDES  authority  to 
reopen  and  modify  the  permit  if  it  is 
determined  that  the  CSO  controls  fail  to 
meet  WQS  or  protect  designated  uses; 
and 

NPra:S  authorities  should  also,  as 
noted  above,  commence  enforcement 
actions  in  1993,  against  all  CSO 
permittees  which  have  CWA  violations 
due  to  CSO  discharges  during  dry 
weather.  In  addition,  NPDES  authorities 
should  ensure  the  implementation  of 
the  nine  minimum  controls,  noted 
above,  and  incorporate  a  schedule,  with 
appropriate  milestone  dates,  to 
implement  the  required  long-term  CSO 
control  plan  into  a  civil  judicial  action 
or  administrative  order.  Schedules  for 
implementation  of  the  long-term  CSO 
control  plan  may  be  phased  based  on 
the  relative  importance  of  adverse 
impacts  upon  which  WQS  and 
designated  uses,  and  on  a  permittee's 
financial  capability. 

Notwithstanding  the  permitting  and 
enforcement  provisions  of  the  Policy, 
permittees  will  be  expected  to  comply 
with  any  CSO-related  requirements  in 
NPDES  permits,  consent  decrees  or 
court  ordere  which  predate  the  final 
policy. 

Dated:  January  4, 1993. 
Lajiuma  S.  Wikher, 
Assistant  Administrator  for  Water. 

Dated:  January  5, 1993. 
Heriwrt  H.  Tate,  |r., 

Assistant  Administrator  for  Enforcement. 
[FR  Doc.  93-1187  Filed  1-15-93;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 

[FRL-4553-5] 

Memorandum  of  Agreement 
Concerning  the  Determination  of  the 
Geographic  Jurisdiction  of  the  Section 
404  Program 

AGENCIES:  Environmental  Protection 
Agency;  Department  of  the  Anny,  DOD. 
action:  NoUcb. 

SUMMARY:  Pursuant  to  their  authorities 
under  the  Clean  Water  Act  (33  U.S.C. 
1251  et  seq.),  the  Assistant 
Administrator  for  Water  of  the 
Environmental  Protection  Agency  (EPA) 
and  the  Assistant  Secretary  of  the  i^irmy 
for  Civil  Works  (Army)  have  amended 
the  January  19, 1989,  "Department  of 
the  Army/Environmental  Protection 
Agency  Memorandum  of  Agreement 
Concerning  the  Determination  of  the 
Geographic  Jurisdiction  of  the  section 
404  Program  and  the  Application  of  the 
Exemptions  under  section  404(f)  of  the 
Clean  Water  Act"  (MOA).  This 
amendment  provides  that  the  U.S.  Army 
Corps  of  Engineers  (Corps)  and  EPA  will 
adhere  to  the  1987  Corps  of  Engineers 
Wetlands  Delineation  Manual 
(Waterways  Experiment  Station 
Technical  Report  Y-87-1,  January, 
1987]  (1987  Manual)  in  making  their 
determinations  of  the  geographic  scope 
of  waters  of  the  United  States  under 
section  404  of  the  Clean  Water  Act. 
DATES:  The  effective  date  of  this 
amendment  was  January  4, 1993. 
ADDRESSES:  Copies  of  this  amendment 
and  the  original  MOA  can  be  obtained 
by  writing  to:  Mr.  Gregory  Peck,  Chief, 
Wetlands  and  Aquatic  Resources 
Regulatory  Branch.  Mail  Code  (A-104F), 
U.S.  EPA,  401  M  SU^t  SW., 
Washington.  DC  20460;  or  The  Chief  of 
Engineers.  U.S.  Corps  of  Engineers, 
ATTN:  CECW-OR,  Washington,  IX 
20314-1000.  Copies  may  also  be 
obtained  by  contacting  Uie  EPA 
Wetlands  Hotline  at  (800)  832-7828. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
MichaeJ  A.  Fritz  (EPA)  at  (202)  260- 
6013  or  Mr.  Michael  L.  Davis  (Office  of 
the  Assistant  Secretary  of  the  Army  for 
Civil  Works)  at  (703)  695-1376. 
SUPPLEMENTARY  INFORMATION:  The  MOA 
between  the  Army  and  EPA 
"Concerning  the  Determination  of  the 
Geographic  Jurisdiction  of  the  section 
404  Program  and  the  Application  of  the 
Exemptions  under  section  404(f)  of  the 
Clean  Water  Act",  signed  on  January  19. 
1989,  sets  forth  an  appropriate 
allocation  of  responsibilities  between 
EPA  and  the  Corps  in  determining 


geographic  jurisdiction  of  the  section 
404  program  and  the  applicability  of  the 
exemptions  under  section  404(f)  of  the 
Clean  Water  Act.  This  amendment  to 
the  MOA  provides  that  EPA  and  the 
Corps  will  use  the  1987  Corps  of 
Engineers  Wetlands  Delineation  Manual 
(Waterways  Experiment  Station 
Technical  Report  Y-87-1,  January, 
1987)  (1987  Manual)  in  ra^ng 
wetlands  determinations. 
Background 

The  language  contained  in  section  II 
of  the  original  OMA  states  that  the 
Corps  will  use  the  1989  Federal  Manual 
for  Identifying  and  Delineating 
Jurisdictional  Wetlands  (1989  Manual) 
in  making  its  wetlands  determinations. 
However,  the  Energy  and  Water 
Development  Appropriations  Act  of 
1992  (Pub  L.  102-580)  prohibited  the 
Corps  from  using  the  1989  Manual  for 
defining  the  scope  of  waters  of  the 
United  States  under  the  section  404 
program.  The  legislative  history  of  this 
statutory  provision  stated  that,  until  a 
notice  and  comment  rulemaking  was 
completed  on  a  revised  manual,  the 
Corps  was  constrained  to  employ 
criteria  in  a  manual  the  Corps  had 
developed  in  1987  but  which  had  not 
been  uniformly  adopted  by  Corps  field 
offices.  In  response,  the  Corps  began 
using  the  1987  Manual  in  August,  1991. 
The  Energy  and  Water  Development 
Appropriations  Act  of  1993  (Pub.  L. 
102-377)  required  the  Corps  to  continue 
using  the  1987  Manual  "until  a  final 
wetlands  delineation  manual  is 
adopted".  In  contrast,  EPA  has 
continued  to  use  the  1989  Manual  in 
making  jurisdictional  determinations, 
which  are  principally  related  to 
enforcement  of  section  404  for 
unauthorized  discharges.  However,  it 
has  also  been  EPA's  practice  in  judicial 
enforcement  actions  to  confirm  the 
jurisdictional  status  of  a  property  under 
the  1987  Manual.  EPA  and  the  Army 
have  been  concerned  that  the  use  of 
different  manuals  by  the  agencies  has 
the  potential  for  creating  confusion  and 
inconsistencies  in  implementation  of 
the  section  404  regulatory  program. 

On  August  14, 1991,  EPA,  Army.  Soil 
Conservation  Service  (SCS),  and  die 
Fish  and  Wildlife  Service  (FWS) 
proposed  to  revise  the  1989  Manual  (56 
FR  404460)  (proposed  manual).  On 
December  19, 1991,  EPA,  Army,  and  the 
SCS  proposed  to  incorporate  portions  of 
the  proposed  manual  into  the 
regulations  governing  the  agencies' 
wetland  protection  programs  (56  FR 
65963).  The  comment  period  for  both 
proposals  ended  on  January  21. 1992.  In 
response  to  these  proposals,  the 
agencies  received  comments  from  more 


than  100,000  persons.  These  comments 
are  currently  imder  review  by  the 
agencies.  In  addition,  consistent  with 
EPA's  Fiscal  Year  1993  appropriations 
(Pub.  L.  102-389),  EPA  is  contracting 
with  the  National  Academy  of  Sciences 
(NAS)  to  prepare  a  scientific  analysis  of 
wetlands  delineation,  including  an 
evaluation  of  the  scientific  vaUdity  and 
practicability  of  existing  wetland 
delineation  manuals.  . 

Reasons  for  Amending  the  MOA        ' 

As  noted  above,  the  Corps  is  currently 
obligated  by  law  to  use  the  1987  Manual 
in  making  wetlands  determinations. 
EPA's  continued  use  of  the  1989 
Manual,  therefore,  has  the  potential  tn 
confuse  the  public  and  the  regulated 
community  regarding  how  areas  will  be 
delineated  as  wetlands.  The  agencies 
believe  that  there  is  a  strong  interest  in 
both  agencies'  using  the  1987  Manual  to 
foster  consistency  and  predictability  in 
the  administration  of  the  section  404 
program.  Amendment  of  the  MOA  to 
provide  that  both  agencies  will  use  the 
1987  Manual  therefore  achieves  this 
important  objective. 

"the  need  for  consistency  at  the 
present  time  is  particularly  important  in 
light  of  the  complex  and  lengthy 
rulemaking  in  which  EPA,  the  Army, 
SCS  and  the  FWS  are  currently 
considering  revisions  to  the  1989 
Manual.  As  noted  above,  the  agencies 
have  received  voluminous  public 
comments  on  the  proposed  revisions. 
These  extensive  comments  require 
careful  review  by  the  agencies  before  a 
final  Manual  and  rule  can  be  adopted. 
In  addition,  as  noted  above,  the  NAS 
will  be  reviewing  the  scientific  validity 
and  practicality  of  the  various  manuals 
and  proposed  revisions.  When  the  NAS 
study  is  completed,  the  agencies  will , 
review  carefully  its  results  in 
determining  how.  if  appropriate,  to 
incorporate  its  results  into  agency  rules 
or  guidance.  In  the  interim.  Army  and 
EPA  believe  that  it  is  particularly 
important  that  the  two  agencies  that 
jointly  administer  the  Section  404 
program  follow  consistent  guidance  in 
delineating  wetlands. 

The  1987  Manual,  like  the  1989 
Manual  previously  used  by  EPA  and  the 
Corps,  is  a  technical  guidance  document 
and  provides  internal  procedures  for 
agency  field  staff  for  identifying  and 
delineating  wetlands.  The  guidance 
document  serves  to  advise  the  public 
prospectively  of  the  manner  in  which 
agency  personnel  will  apply  the 
definition  of  wetlands  to  particular  sites 
on  a  case-by-case  basis. 

Copies  of  the  1987  Manual  can  be 
purchased  by  ordering  the  1987  Corps  of 
Engineers  Wetlands  Delineation  Manual 
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(Technical  Report  Y-87-1)  (Document 
Number  ADA  176  734)  from  the 
National  Technical  Information  Service, 
Order  Department,  Springfield,  VA 
22161.  Telephone:  (703)  487-4650. 
Lajuana  S.  Wikhcr, 
Assistant  Administrator  for  Water, 
Environmental  Protection  Agency. 

Dated:  January  4, 1993. 
Nancy  P.  Di«ii, 

Assistant  Secretary  (Civil  Works).  Department 
of  the  Army. 

For  the  reasons  set  out  above,  the 
January  19, 1989,  "Department  of  the 
Army/Environmental  Protection  Agency 
Memorandum  of  Agreement  Concerning 
the  Determination  of  the  Geographic 
Jurisdiction  of  the  section  404  Program 
and  the  Application  of  the  Exemptions 
under  section  404  of  the  Clean  Water 
Act"  is  amended  by  replacing  the         i 
second  sentence  of  the  second 
paragraph  in  section  II  as  follows: 

In  making  their  determinations,  the  Corps 
and  EPA  will  adhere  to  the  Corps  of 
Engineers  Wetlands  Delineation  Manual 
(Waterways  Experiment  Ststicn  Technical 
Report  Y-87-1.  January,  1987)  until  further 
notice,  as  well  as  EPA  guidance  on  isolated 
waters,  and  other  guidance,  interpretations, 
and  regulations  issued  by  EPA  to  clarify  EPA 
positions  on  geographic  jurisdiction  and 
exemptions. 

[FR  Doc.  93-1185  Filed  1-15-93;  8:45  ami 
BILUNG  CODE  tSM-«0-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  1924] 

Petitions  for  Reconsideration  and 
Clarification  and  Application  for 
Review  of  Actions  In  Rule  Making 
Proceedings 

January  12, 1993. 

Petitions  for  reconsideration  and 
clarification  and  application  for  review 
have  been  filed  in  the  Commission 
rulemaking  proceedings  listed  in  this 
Public  Notice  and  published  pursuant  to 
47  CFR  i;429(e).  The  full  text  of  these 
documents  are  available  for  viewing  and 
copying  in  room  239, 1919  M  Street, 
NVV.,  Washington,  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor  Downtown  Copy  Center 
9202)  452-1422.  Opposition  to  these 
petitions  and  application  must  be  filed 
by  February  3, 1993.  See  §  1.4(b)(1)  of 
the  Commission's  rules  (47  CFR 
1.4(b)(1)).  Replies  to  an  opposition  must 
be  nied  within  10  days  after  the  time  for 
fihng  oppositions  has  expired. 

Subject:  Advanced  Television 
Systems  and  Their  Impact  Upon  the 
Existing  Television  Broadcast  Service, 


(MM  Docket  No.  87-268)  Number  of 
Petitions  Filed:  1. 

Subject:  Amendment  of  S  73.202(b), 
Table  of  Allotments,  FM  Broadcast 
Station.  (Castle  Rock,  Colorado  Springs, 
Frisco  and  Salida,  Colorado;  Raton,  New 
Mexico)  (MM  Docket  No.  89-172,  RM 
No.  6894)  Number  of  Petitions  Filed:  1. 

Subject:  Amendment  of  §  73.202(b), 
Table  of  Allotments,  FM  Broadcast 
Stations,  (Pleasanton,  Hondo  and 
Bandera,  Texas)  (MM  Docket  No.  90- 
466,  RM  Nos.  7324,  7327,  7987  &  7988) 
Number  of  Petitions  Filed:  1. 

Subject:  Expanded  Interconnection 
with  Local  Telephone  Company 
Facilities  (CC  Docket  No.  91-141) 
Number  of  Petitions  Filed:  18. 

Application  for  Review 

Subject:  Amendment  of  §  73.202(b). 
Table  of  Allotments.  FM  Broadcast 
Stations.  (Boalsburg,  Clearfield, 
Duncansville,  Jersey  Shore,  Laporte, 
Lewisburg,  Lock  Haven,  Mill  Hall, 
Muncy,  Renovo  Riverside,  St.  Marj'S 
and  Tioga,  Pennsylvania)  (MM  Docket 
No.  88-496,  RM  Nos.  6346,  6469,  6625, 
6626,  &  6627)  Number  of  Applications 
filed:  1. 

Federal  Communications  Commission. 
Donna  R.  Searcy, 
Secretary. 
IFR  Doc.  93-1146  Filed  1-15-93;  8:45  am) 

BiLUNG  CODE  6712-01-41 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Differences  In  Capital  and  Accounting 
Standards  Among  the  Federal  Banking 
and  Thrift  Agencies;  Report  to 
Congressional  Committees 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Report  to  the  Committee  on 
Banking,  Finance  and  Urban  Affairs  of 
the  U.S.  House  of  Representatives  and  to 
the  Committee  on  Banking,  Housing, 
and  Urban  Affairs  of  the  United  States 
Senate  Regarding  Differences  in  Capital 
and  Accounting  Standards  Among  the 
Federal  Banking  and  Thrift  Agencies. 

SUMMARY:  This  report  has  been  prepared 
by  the  FDIC  pursuant  to  section  37(c)  of 
the  Federal  Deposit  Insurance  Act,  as 
added  by  section  121  of  the  Federal 
Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (FDICIA). 
Section  37(c)  requires  each  Federal 
banking  agency  to  report  annually  to  the 
Committee  on  Banking,  Finance  and 
Urban  Affairs  of  the  House  of 
Representatives  and  to  the  Committee 
on  Banking,  Housing,  and  Urban  Affairs 


of  the  Senate  any  dlHierences  between 
any  accounting  or  capital  standard  used 
by  such  agency  and  any  accounting  or 
capital  standard  used  by  any  other  such 
agency.  The  report  must  also  contain  an 
explanation  of  the  reasons  for  any 
discrepancy  in  such  accounting  and 
capital  standards  and  must  be  published 
in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Storch,  Chief,  Accounting 
Section,  Division  of  Supervision, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street,  NW.,  Washington,  DC 
20429,  telephone  (202)  898-8906. 
SUPPLEMENTARY  INFORMATION:  The  text  of 
the  report  follows: 

Report  to  the  Conunittee  on  Banking, 
Finance  and  Urban  Affairs  of  the  U.S. 
House  of  Representatives  and  to  the 
Committee  on  Banking,  Housing,  and 
Urban  Affairs  of  the  United  Slates 
Senate,  Regarding  Differences  in 
Capital  and  Accounting  Standards 
Among  the  Federal  Banking  and  Thrift 
Agencies 

Introduction 

This  report  has  been  prepared  by  the 
Federal  E)eposit  Insurance  Corporation 
(FDIC)  pursuant  to  section  37(c)  of  the 
Federal  Deposit  Insurance  Act.  as  added 
by  section  121  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  (FDICIA),  which  reads  as 
follows: 

(1)  Annual  reports  required. — Each 
appropriate  Federal  banking  agency 
shall  annually  submit  a  report  to  the 
Committee  on  Banking,  Finance  and 
Urban  Affairs  of  the  House  of 
Representatives  and  the  Committee  on 
Banking,  Housing,  and  Urban  Affairs  of 
the  Senate  containing  a  description  of 
any  difference  between  any  accounting 
or  capital  standard  used  by  such  agency 
and  any  accounting  or  capital  sfandard 
used  by  any  other  agency. 

(2)  Explanation  of  reasons  for 
discrepancy — Each  report  *  •  *  shall 
contain  an  explanation  of  the  reasons 
for  any  discrepancy  between  any 
accounting  or  capital  standard  used  by 
such  agency  and  any  accounting  or 
capital  standard  used  by  any  other 
agency. 

(3)  Publication— Each  report  *  *   * 
shall  be  published  in  the  Federal 
Register. 

Ln  previous  years,  this  report  was 
prepared  by  the  FDIC  pursuant  to 
Section  1215  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA). 
Section  1215  was  repealed  by  section 
121  of  FDICIA. 

This  introduction  is  followed  by  a 
discussion  of  the  capital  and  underlying 
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accounting  and  reporting  standards 
employed  by  the  FDIC  as  well  as  the 
two  other  federal  banking  agencies,  and 
Board  of  Governors  of  the  Federal 
Reserve  System  (FRB)  and  the  Office  of 
the  Comptroller  of  the  Currency  (OCC), 
and  the  federal  thrift  supervisor,  the 
Office  of  Thrift  Supervision  (OYS). 
Appendix  One  lists  tlie  differences  in 
the  capital  standards  among  the  FDIC, 
FRB.  OCC  and  OTS  as  well  as  the 
reasons  for  these  discrepancies. 
Appendix  Two  contains  the  differences 
in  accounting  and  reporting  standards 
amonjd  the  banking  and  thrift  agencies. 

Capital  Standards , 

The  three  banking  agencies  have 
implemented  a  common  regulatory 
framework  that  sets  forth  two  minimum 
capital  standards — a  minimum  leverage 
capital  requirement  and  a  minimum 
risk-based  capital  requirement.  In 
addition  to  common  minimum 
standards,  the  definitions  of  capital 
used  by  the  banking  agencies  have 
generally  been  consistent  with  the 
exception  of  certain  differences  in  the 
treatment  of  intangible  assets.  However, 
the  banking  agencies  and  the  OTS  are  in 
■the  process  of  developing  a  uniform 
approach  to  the  regulatory  capital 
treatment  of  identifiable  intangible 
assets, 

The  leverage  and  risk-based  capital 
requirements  only  represent  minimum 
standards  and  the  FDIC  generally 
expects  banks  that  it  supervises  to 
maintain  capital  levels  well  above  these 
miniraums,  particularly  banks  that  are 
expanding  or  experiencing  unusual  or 
high  levels  of  risk. 

Several  sections  of  FDICIA  have 
required  the  banking  agencies  and  the 
OTS  to  more  specifically  incorporate      ^ 
capital  standards  into  the  supervision 
and  regt  lation  of  insured  depository 
institutions.  During  1992.  the  three 
banking  agencies  and  the  OTS  adopted 
uniform  prompt  corrective  action 
regulations  to  implement  section  131  of 
FDICIA.  Section  131  required  the 
agencies  to  establish  five  specific  capital 
categories  based  en  risk-based  capital 
and  leverage  measures.  The  FDIC  has 
initiated  a  risk-related  insurance 
assessment  system  pursuant  to  section 
302  aad  has  set  limits  and  prohibitions 
on  the  acceptance  of  brokered  deposits 
pursuant  to  section  301.  In  both  cases, 
the  FDIC's  implementing  regulations 
use  capital  cat^ories  to  differentiate 
among  institutions.  In  addition, 
pursuant  to  section  308,  the  FRB  has 
adopted  a  regulation  to  limit  certain 
interbank  Utilities  which  is  keyed  to 
risk-based  capital  levels. 


Leverage  Capital  Requirement 

Ever  since  1985,  the  banking  agencies 
have  employed  a  capital  requirement 
that  establishes  a  minimum  ratio  of 
capital  as  a  percent  of  total  assets 
(leverage  ratio).  This  leverage  capital 
framework  initially  required  banks  to 
maintain  a  level  of  primary  capital  equal 
to  at  least  5.5  percent  of  total  assets  and 
total  capital  of  at  least  6  percent. 
However,  in  February  1991,  the  FDIC 
adopted  a  revised  minimum  leverage 
capital  requirement  for  state  i 

nonmember  banks. 

The  FDIC's  revised  leverage  capital 
rule,  which  became  effective  April  10, 
1991,  replaced  the  primary  and  total 
capital  definitions  with  a  single,  more 
narrow  definition  of  capital  that  is  based 
solely  on  Tier  1  (or  core)  capital.  Among 
the  items  excluded  from  the  more 
narrow  definition  is  the  bank's 
allowance  for  loan  and  lease  losses.  In 
most  instances,  a  bank's  Tier  1  capital 
is  equal  to  the  amount  of  common 
equity  capital  minus  certain  intangible 
assets  such  as  goodwill.  Under  the 
revised  rule,  the  most  highly-rated 
banks  in  terms  of  safe  and  sound 
operation  (i.e.,  those  rated  a  composite 
"1"  under  the  CAMEL  system  used  by 
the  three  federal  banking  agencies)  that 
are  not  anticipating  or  experiencing 
significant  growth  are  required  to  meet 
a  minimum  Tier  1  leverage  capital  ratio 
of  at  least  3  percent.  All  other  state 
nonmember  banks  are  required  to  meet 
a  minimum  Tier  1  leverage  capital  ratio 
of  at  least  100  to  200  basis  points  above 
the  3  percent  level — that  is,  an  absolute 
minimum  leverage  ratio  of  at  least  4 
percent. 

During  the  second  half  of  1990, 
similar  leverage  capital  requirements 
were  adopted  by  the  OCC  for  national 
banks  and  by  the  FRB  for  state  member 
banks  and  bank  holding  companies.  The 
OCC  and  FRB  leverage  ratio 
requirements  also  set  forth  a  minimum 
Tier  1  leverage  capital  ratio  for  the  most 
highly-rated  banks  of  3  percent  and  an 
additional  cushion  of  100  to  200  basis 
points  for  all  other  institutions. 

As  initially  required  by  FIRREA,  the 
OTS  adopted  in  1989  a  1.5  percent 
tangible  and  3  percent  core  capital  to 
total  assets  leverage  standard.  However, 
also  consistent  with  FIRREA,  the  OTS  is 
finalizing  revisions  to  its  existing  3 
percent  core  leverage  capital 
requirement  for  savings  associations  so 
that  its  minimum  leverage  capital 
standard  will  be  at  least  as  stringent  as 
the  revised  leverage  capital  requirement 
that  the  OCC  now  applies  to  national 
banks.  In  addition,  although  goodwill  is 
generally  deducted  in  calculating  a 
savings  association's  tangible  and  core 


capital  levels,  the  OTS  allows  limited 
amounts  of  grandfathered  "qualifying 
supervisory  goodwill"  to  be  included  in 
the  calculatioo  of  core  capital  during  a 
five-year  phase-out  period  that  expires 
on  January  1, 1995. 

Risk-Based  Capital  Requirement 

In  1989,  the  banking  agencies  adopted 
a  risk-based  capital  framework  based 
upon  the  July  1988  Capital  Accord 
developed  by  the  Basle  Supervisors' 
Committee  and  endorsed  by  the  central 
bank  governors  of  the  G-10  coimtries. 
Under  the  risk-based  capital  framewoik, 
banks  are  currently  expected  to  meet  a 
minimum  ratio  of  total  qualifying 
capital  to  risk-weighted  assets  of  7.25 
percent.  Effective  at  year-end  1992,  this 
minimum  risk-based  capital  ratio 
increases  to  8  percent,  of  which  at  least 
one-half  (or  four  percentage  points) 
must  be  comprised  of  Tier  1  capital. 

In  addition  to  identical  ratios,  the 
risk-based  framework  implemented  by 
the  banking  agencies  generally  includes 
a  common  definition  of  capital  and  a 
uniform  system  of  risk  weights  and 
categories.  Nevertheless,  some  technical 
differences  in  language  and 
interpretation  exist  among  the  agencies' 
risk-based  capital  guidelines.  As 
required  by  FIRREA.  the  OTS  also 
adopted  in  1969  a  risk-based  capital 
standard  for  savings  associations  that 
generally  parallels  the  risk-based 
standards  of  the  banking  agencies  but 
which  is  different  in  some  respects. 

The  banking  agencies  and  the  OTS  are 
continuing  tl^eir  efforts  to  revise  their 
risk-based  capital  standards  to  ensure 
that  this  framework  adequately 
considers  an  institution's  interest  rata 
risk.  In  this  regard.  Section  305  of 
FDICIA  mandates  that  the  risk-based 
capital  standards  take  account  of 
interest  rate  risk  as  well  as 
concentration  of  credit  risk  and  the  risks 
of  nontraditional  activities.  The  three 
banking  agencies  requested  comment  in 
August  1992  on  a  proposed  approach  for 
incorporting  interest  rate  risk  into  the 
risk-based  capital  standards.  The  OTS  is 
considering  issuing  an  approach  for 
reporting  on  interest  rate  risk  and 
requiring  the  maintenance  of  adequate 
capital  against  this  risk.  The  approach 
ultimately  adopted  by  the  banking 
agencies  in  this  area  could  differ  from 
that  taken  by  the  OTS. 

The  differences  in  the  capital 
standards  among  the  banking  agencies 
and  between  the  banking  agencies  and 
the  OTS  are  set  forth  in  Appendix  One. 
In  addition  to  the  leverage  capital  ratio 
difference  mentioned  above,  the  major 
differences  between  the  capital 
standards  of  the  banking  agencies  on  the 
one  hand  and  the  OTS  on  the  other 
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include  the  capita)  treatment  for 
subsidiaries,  intangible  assets,  and  asset 
sold  with  recourse.  The  staffs  of  the 
banking  agencies  and  the  OTS  meet 
regularly  to  address  differences  and 
inconsistencies  in  their  respective 
capital  standards. 

Accounting  and  Report  Standards 

Over  the  years,  the  banking  agencies, 
under  the  auspices  of  the  Federal 
Financial  Institutions  Examination 
Council  (FFIEC),  have  developed 
uniform  Reports  of  condition  and 
Income  (Call  Reports)  for  all  commercial 
banks  and  FDIC-supervised  savings 
banks.  The  reporting  standards  followed 
by  the  banking  agencies  are 
substantially  consistent  with  generally 
accepted  accounting  principles  (GAAP) 
as  they  are  applied  by  commercial 
banks.  The  imiform  Call  Report  serves 
as  the  basis  for  calculating  risk-based 
capital  and  leverage  ratios  and  is  also 
used  extensively  for  other  regulatory 
pxirpose.  Thus,  material  differences  in 
accounting  and  reporting  standards  do 
not  exist  among  commercial  banks  and 
FDIC-supervised  savings  banks. 

OTS  requires  each  thrift  institution  to 
file  the  Thrift  Financial  Report  (TFR), 
which  is  consistent  v«th  GAAP  as  it  is 
applied  by  thrifts.  However,  the  TFR 
differs  in  material  respects  from  the 
bank  Call  Report.  Certain  of  these 
differences  arise  from  differences  in 
GAAP  as  applied  by  banks  and  thrifts 
and  the  few  areas  in  which  the  banking 
agencies  have  adopted  regulatory 
reporting  standards  at  variance  with 
GAAP,  as  it  applied  by  banks.  However, 
there  are  also  significant  differences  in 
the  required  information  and  its  form  of 
presentation  on  the  two  reports  so  that 
the  required  reports  are  significantly 
different. 

Simplification  and  Reduction  of 
Differences  in  Accounting  and 
Reporting  Standards 

The  federal  banking  agencies  and  OTS 
continue  to  study  ways  to  reduce 
differences  in  accounting  and  reporting 
standards  between  the  banking  agencies 
and  OTS  and  between  GAAP  for  banks 
and  thrifts.  In  the  latter  regard,  the  FDIC 
has  requested  the  Financial  Accounting 
Standards  Board  (FASB)  and  the 
American  Institute  of  Certified  Public 
Accountants  (AICPA)  to  consider 
eliminating  the  diffierences  in  GAAP  as 
applied  by  thrifts  and  by  banks.  Since 
the  FDIC's  last  report  on  capital  and 
accounting  diffierences,  the  AICPA  has 
issued  a  Statement  of  Position  on 
accounting  for  foreclosed  assets  which 
will  eliminate  the  current  differences  in 
treatment  imder  GAAP  of  these  assets 
by  banks  and  thrifts.  In  addition,  the 


FASB  issued  a  proposed  accounting 
standard  on  loan  impairment  in  June 
1992  that  would  apply  equally  to  banks 
and  thrifts.  In  addition,  the  banking 
agencies  continue  to  look  for  ways  in 
which  the  differences  between  the  Call 
Report  standards  and  GAAP  can  be 
eliminated,  consistent  with  the 
agencies'  supervisory  responsibilities. 

At  the  same  time,  the  agencies 
continue  working  toward  the  goal  of 
eliminating  differences  in  reporting  by 
banks  and  thrifts.  The  banking  agencies 
and  OTS  have  been  cooperating  on 
many  initiatives  relating  to  accounting 
and  reporting  since  the  FDIC's  last 
report  on  capital  and  accounting 
differences,  including  an  Interagency 
Policy  Statement  on  the  Review  and 
Classification  of  Commercial  Real  Estate 
Loans  dated  November  7. 1991.  Among 
other  topics,  the  policy  statement 
summarizes  general  principles  that  the 
banking  agencies  and  OTS  follow  when 
assessing  the  adequacy  of  the  allowance 
for  loan  and  lease  losses  and  the  policy 
statement's  commentary  on  this  subject 
is  intended  to  be  consistent  with  GAAP. 
The  policy  statement  also  discusses  the 
valuation  of  commercial  real  e^ate  and 
contains  guidelines  for  the  classification 
of  commercial  real  estate  credits.  In  late 
1991,  the  federal  banking  agencies  and 
OTS  adopted  a  policy  statement  on 
securities  activities  which  provides 
imiform  guidance  governing  the 
reporting  of  assets  held  for  trading  or  for 
sale  and  high  risk  mortgage  derivative 
products.  In  addition,  the  banking 
agencies  and  OTS  jointly  requested 
pubUc  comment  on  possible  regulatory 
accounting  and  capital  treatments  for 
net  deferred  tax  assets  in  August  1992 
in  response  to  new  accoimting 
standards  for  income  taxes  issued  by  the 
FASB.  An  interagency  announcement  of 
a  uniform  policy  on  deferred  tax  assets  ' 
is  imminent.  ^^ 

Under  the  auspices  of  the  FFIEC's 
Task  Force  on  Supervision,  a  working 
group  of  agency  staff  members  from  the 
three  banking  agencies,  OTS,  the 
National  Credit  Union  Administration, 
and  the  Farm  Credit  Administration  (ex 
officio)  has  reviewed  the  different 
approaches  each  agency  takes  toward 
the  allowance  for  loan  and  lease  losses 
and  is  continuing  to  consider  the  merits 
of  developing  an  interagency  formula 
for  a  minimum  allowance  for  all 
institutions.  The  working  group  is 
currently  developing  an  interagency 
policy  on  the  allowance  for  loan  and 
lease  losses. 

More  uniform  reporting  by  all 
institutions  is  a  long-term  goal  of  the 
FDIC  and  would  undoubtedly  simplify 
accoimting  and  reporting  standards  for 
all  depository  institutions  in  the  future. 


The  FDIC  stands  ready  to  work  with  the 
OTS  and  the  other  banking  agencies  to 
resolve  differences  between  the  Call 
Report  and  the  Thrift  Financial  Report. 
A  simimary  of  the  differences  in 
accoimting  and  reporting  standards 
between  the  bank  Call  Report  and  the 
TFR  and  developments  since  the  FDIC's 
last  report  on  capital  and  accoimting 
differences  are  presented  in  Appendix 
Two. 

Appendix  One— Summary  of 
Differences  in  Capital  Standards 
Among  Federal  Banking  and  Thrift 
Supervisory  Agencies 

Tlje  three  federal  banking  agencies 
have  substantially  similar  leverage  and 
risk-based  capital  standards. 
Nevertheless,  the  banking  agencies  view 
the  leverage  and  risk-based  capital 
requirements  as  minimum  standards 
and  most  banking  organizations  are 
expected  to  operate  with  capital  levels 
well  above  the  minimums,  particularly 
those  institutions  that  are  expanding  or 
experiencing  unusual  or  high  levels  of 
ris*.  Most  of  the  differences  described 
below  represent  inconsistencies 
between  the  capital  standards  used  by 
the  banking  agencies  and  those 
employed  by  the  OTS. 

Leverage  Capital  Requirement 

In  1985,  the  three  federal  banking 
agencies  established  a  minimum  5.5 
percent  primary  capital  and  6  percent 
total  capital  leverage  (capital-to-total 
assets)  standard.  In  February  1991,  the 
FDIC  substantially  revised  its  leverage 
capital  rule  which  is  contained  in  part 
325  of  its  regulations.  These  revisions 
became  effective  April  10, 1991.  The 
revised  rule  replaced  the  primary  and 
total  capital  definitions  with  a  single, 
narrower  definition  for  leverage  capital 
that  is  based  solely  on  Tier  1  (or  core) 
capital.  It  also  established  a  minimum 
Tier  1  leverage  capital  requirement  of  at 
least  3  percent  for  the  most  highly-rated 
banks  (i.e.,  those  with  a  composite 
CAMEL  rating  of  (1)  that  are  not 
anticipating  or  experiencing  any 
significant  growth  and  that  meet  certain 
other  conditions.  All  other  state 
nonmember  banks  must  maintain  a 
minimum  leverage  capital  ratio  that  is  at 
least  100  to  200  basis  points  above  this 
minimum  (i.e.,  an  absolute  minimum 
leverage  ratio  of  not  less  than  4  percent). 
These  revised  minimum  leverage 
requirements  are  similar  to  the  revised 
minimum  leverage  standards  that  were 
adopted  by  the  OCC  and  the  FRB  in  the 
second  half  of  1990. 

The  OTS  has  a  three  percent  core 
capital  and  a  1.5  percent  tangible  capital 
leverage  requirement  for  savings 
associations.  Goodwill  is  generally 
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deducted  in  calculating  a  savings 
association's  tangible  and  core  capital 
levels.  However,  limited  amounts  of 
"qualifying  supervisory  goodwill" 
acquired  on  or  before  April  12, 1989, 
can  be  included  in  the  calculation  of 
core  capital  diuing  a  five-year  phase-out 
period.  Diiring  1992,  the  amount  of 
qualifying  supervisory  goodwill 
included  in  the  calculation  of  core 
capital  cannot  exceed  1.0  percentage 
point  (i.e.,  one-third  of  the  minimum  3 
percent  leverage  ratio  requirement). 
This  allowable  level  phases  down  to 
zero,  effective  January  1, 1995. 

Consistent  with  the  requirements  of 
FIRREA.  the  OTS  is  finalizing  revisioiis 
to  its  leverage  standard  for  savings 
associations  so  that  its  minimum 
leverage  standard  will  be  at  least  as 
stringent  as  the  revised  leverage 
standard  that  the  CXX:  applies  to 
national  banks. 

Risk-Based  Capital  Requirement 

In  1989,  the  three  federal  banking 
agencies  adopted  risk-based  capital 
standards  consistent  with  the  July  1988 
Basle  Accord.  These  standards  require 
minimum  risk-based  capital  (Tier  1  plus 
Tier  2)  for  all  banking  organizations 
equal  to  7.25  percent  of  risk-adjusted 
assets  as  of  year-end  1990  and  8  percent 
as  of  year-end  1992.  Risk-adjusted  assets 
are  calculated  by  assigning  risk  weights 
of  0.  20,  50  and  100  percent  to  broad 
categories  of  assets  and  off-balance  sheet 
items  based  upon  their  relative  credit 
risks.  As  is  the  case  with  leverage  ratios, 
the  banking  agencies  view  the  risk- 
based  requirement  as  a  minimum  ratio. 
Under  the  auspices  of  the  Basle 
Supervisors'  Committee,  and 
domestically  among  themselves,  U.S. 
bank  regulatory  authorities  have  been 
attempting  to  develop  ways  of 
quantifying  the  risks  associated  with 
changes  in  interest  rates,  equity 
investments,  traded  debt  securities,  and 
foreign  exchange  activities  to 
supplement  the  basic  risk-based  capital 
framework.  Furthermore,  section  305  of 
FDICIA  mandates  that  the  risk-based 
capital  standards  of  the  banking 
agencies  and  of  OTS  take  account  of 
interest  rate  risk.  The  three  banking 
agencies  requested  comment  in  August 
1992  on  a  proposed  approach  for 
incorporating  interest  rate  risk  into  their 
risk-based  capital  standards. 

OTS  has  adopted  a  risk-based  capital 
standard  which,  in  many  respects,  is 
similar  to  the  feamework  adopted  by  the 
banking  agencfes.  The  OTS  standard 
currently  requites  a  minimum  risk- 
ba.sed  capital  ra^o  equal  to  7.2  percent 
of  risk-adjusted  fassets  and  this 
percentage  is  slated  to  increase  to  8 
percent  by  year-end  1992.  The  OTS  has 


previously  proposed  to  incorporate  an 
additional  element  for  interest  rate  risk 
into  its  risk-based  capital  requirement 
and  is  currently  considering  issuing  an 
approach  for  reporting  on  interest  rate 
risk  and  requiring  the  maintenance  of 
adequate  capital  against  this  risk.    , 

Equity  Investments 

To  the  extent  that  commercial  banks 
and  FDIC-supervised  savings  banks  are 
allowed  to  invest  in  equity  securities 
under  applicable  federal  or  state  law, 
such  investments  are  assigned  to  the 
100  percent  risk-weight  category,  for 
risk-based  capital  purposes,  by  all  three 
of  the  federal  banking  agencies. 

The  OTS  risk-based  capital  standards 
require  that  thrift  institutions  deduct 
certain  equity  investments  from  capital 
over  a  five-year  phase-in  period,  which 
endson  July  1, 1994. 

FSUC/FDIC-Covered  Assets  i 

The  federal  banking  agencies      ' 
generally  place  FSLIC/FDIC-covered 
assets  (assets  subject  to  guarantee 
arrangements  by  the  FSLIC  or  FDIC)  in 
the  20  percent  risk-weight  category. 
However,  the  banking  agencies  have 
permitted  limited  exceptions  on  a  case- 
by-case  basis  in  several  large  bank 
assistance  transactions. 

The  OTS  places  these  assets  in  the 
zero  percent  risk-weight  category. 

Repossessed  Assets  and  Assets  More 
Than  90  Days  Past  Due  \ 

The  federal  banking  agencies  require 
that  foreclosed  real  estate  be  written 
down  to  fair  value  (see  appendix  2, 
"Specific  Valuation  Allowances  for.  and 
Charge-Offs  of,  Troubled  Real  Estate 
Loans  Not  in  Foreclosure"  and 
"Valuation  of  Foreclosed  Real  Estate" 
for  further  details)  and  assigned  to  the 
100  percent  risk  weight  category.  Assets 
90  days  or  more  past  due,  including 
mortgages  on  one-to-four  family 
residential  properties,  are  assigned  to 
the  100  percent  risk  weight  category. 
Consistent  with  the  Basle  framework, 
the  100  percent  risk  weight  category  is 
the  highest  risk  category  under  the  risk- 
based  capital  guidelines  of  the  banking 
agencies.  However,  the  volume  of  these 
items  is  a  subjective  factor  used  in 
determining  how  much  capital  over  the 
minimum  may  be  necessary. 

The  OTS  created  a  200  percent  risk- 
weight  category  to  which  repossessed 
assets  and  assets  more  than  90  days  past 
due  are  assigned.  An  exception  exists 
for  one-to-four  family  residential 
property  mortgages  more  than  90  days 
past  due.  which  are  assigned  to  the  100 
percent  risk  weight  category.  However, 
in  October  1992,  the  OTS  proposed  to 
remove  the  200  percent  risk  weight 


category  and  place  repossessed  assets 
and  assets  more  than  90  days  past  due 
in  the  100  percent  risk  weight  category, 
which  would  bring  the  OTS'  treatment 
of  these  assets  into  conformity  with  that 
of  the  banking  agencies. 

Limitation  on  Subordinated  Debt  and 
Limited  Life  Preferred  Stock 

The  federal  banking  agencies  limit 
subordinated  debt  and  intermediate- 
term  preferred  stock  that  may  be  treated 
as  part  of  Tier  2  capital  to  an  amount 
not  to  exceed  50  percent  of  Tier  1 
capital.  In  addition,  all  maturing  capital 
instruments  must  be  discoimted  by  20 
percent  each  year  of  the  five  years 
before  maturity.  The  banking  agencies 
adopted  this  approach  in  order  to 
emphasize  equity  versus  debt  in  the 
assessment  of  capital  ade<}uacy. 

The  OTS  has  no  limitation  on  the 
ratio  of  maturing  capital  instruments  as 
part  of  Tier  2.  Also,  for  all  maturing 
instruments  issued  on  or  after 
November  7, 1989  (those  issued  before 
are  grandfathered  with  respect  to  the 
discounting  requirement),  thrifts  have 
the  option  of  using  either  (a)  the 
discounting  approach  used  by  the 
banking  regulators,  or  (b)  an  approach 
which  allows  for  the  full  inclusion  of  all 
such  instruments  provided  that  the 
amount  maturing  in  any  one  year  does 
not  exceed  20  percent  of  the  thrift's  total 
capital. 

Subsidiaries 

The  federal  banking  agencies 
consolidate  all  significant  majority- 
owned  subsidiaries  of  the  parent 
organization.  The  purpose  of  this 
practice  is  to  assure  that  capital 
requirements  are  related  to  all  of  the 
risks  to  which  the  bank  is  exposed.  For 
subsidiaries  which  are  not  consolidated 
on  a  line-for-line  basis,  their  balance 
sheets  may  be  consolidated  on  a  pro-rata 
basis,  bank  investments  in  such 
subsidiaries  may  be  deducted  entirely 
from  capital,  or  the  investments  may  be 
risk-weighted  at  100  percent  depending 
upon  the  circumstances.  For  example, 
the  FDIC  deducts  investments  in.  and 
unsecured  advances  to,  securities 
subsidiaries  of  state  nonmember, banks 
established  pursuant  to  5  337.4  of  the 
FDIC  regulations.  Similarly,  in 
accordance  with  §  325.5(f)  of  the  FDIC 
regulations,  investments  in  and 
extensions  of  credit  to  certain  mortgage 
banking  subsidiaries  are  also  deducted 
in  computing  the  parent  bank's  capital. 
These  options,  with  respect  to  the 
consolidation  or  "separate 
capitalization"  of  subsidiaries  for  the 
purpose  of  determining  the  capital 
adequacy  of  the  parent  organization, 
provide  the  banking  agencies  with  the 
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flexibttilj  Qscassar;  to  flfmare  that 
adeqnali  oyital  is  being  provided 
coimnmsoESta  with  the  actual  risks 
invotved.  Such  flexibiUty  is  essential  to 
ensure  a  realistic  assesanent  of  an 
institution's  capital  adequacy. 

Under  OTS  capital  guidelines,  a 
distinction,  mandated  by  FIRREA,  is 
drawn  between  subsidiaries  engaged  in 
those  activities  that  are  pemrissible  for 
national  banks  and  subsidiaries  engaged 
in  "impermissible''  activities  for 
national  banks.  Sxifasidiaries  of  thrift 
institutions  that  engage  only  m 
permissible  activitiss  are  consolidated 
on  a  line-for-line  basis,  if  majority- 
owned,  and  on  a  pro  rata  basis,  if 
ownership  is  between  5  percent  and  50 
percent  As  a  general  rule,  investments 
in,  including  loans  to,  subsidiaries  that 
engage  in  impermissible  activities  are 
deducted  in  determining  the  capital 
adequacy  of  the  parent.  However,  for 
subsidiaries  which  were  engaged  in 
impermiaeible  activities  prioc  to  April 
12, 1989,.  investmeata  in,  indu(£n^ 
loans  to,,  such  subsidiaries  that  were 
outstanding  as  of  that  date  aie 
grandfathered  and  will  be  phased  oat  of 
capital  over  a  five-year  transition  period 
thai  expires  on  J»Iy  1, 1994.  During  this 
transition  period,  investments  in 
subsidiaries  engaged  in  impermissible 
acUvities  which  have  not  been  phased 
out  of  capital  are  to  be  consolidated  on 
a  pro  rata  basis. 

The  phase-out  provisions  of  KIKMiA 
were  ameaded  in  October  1992  by  Ae 
Housing  and  Conmnnity  Omvlopment 
Act  of  1992  with  respect  to 
impermissibifl  subsidiaries  that  are 
subject  to  this  tequirement  solely  by 
reasons  oi  ti^ir  real  estate  inveetments 
and  activities.  Under  tiiis  recent 
legjisktirBi,  the  OTS  is  authorized  to 
grant  axtanaions  of  the  transition  period 
{or  the  capital  (fedoction  on  a  case-by- 
case  basis  if  certain  conditians  are  met 
If  as  exteBsian  is  granted,  the  transition 
period  will  expire  on  July  1, 1996, 
instead  of  July  1, 1994. 

Presold  Residential  Construction  Loans 

SectifMi  6ia(a)  of  the  Resolution  Trust 
Corpocation  Befrnancing.  Restructuring, 
and  ImproHremeBt  Act  of  1991 
(RTCRRIA)  directs  the  banking  agencies 
and  the  OTS  to  amend  their  risk-based 
capital  guidelines  to  kMver  the  risk 
weight  to  50  percent  for  loans  to 
builders  to  finance  the  coastructioa  ol 
one-to-Sour  family  residential  properties 
that  have  been  pneold  and  meet  certain 
other  criteria.  Such  loans  have  been 
considisied  construction  and  land 
development  loena  and  ara  generally 
assigaad  to  ttw  ieo<  paMsal  risk  we^rt 
catagsfy. 


The  FDiC  is  in  the  process  of 
preparing  its  final  rule  to  implement 
this  statutory  lequirement.  The  FRB 
plans  to  issue  an  interim  rule  amencfing 
its  risk  based  capital  guidelines.  The 
OTS  and  OCC  have  already  issued  their 
final  rules  lowwing  the  risk  weight  for 
presold  residential  construction  loans. 
There  is  one  difference  between  the 
OTS  and  OCC  rules  and  those  being 
developed  by  the  FDIC  and  FRB.  Under 
the  OTS  and  OCC  rules,  the  property 
must  be  presold  before  the  constructioa 
loan  is  made  in  (sder  for  the  loan  to 
qualifv  for  the  50  percent  risk  wei^t. 
The  FDiC  and  FRB  amendments  would 
permit  loans  to  builders  for  residential 
coBstructian  to  qualify  for  the  50 
percent  risk  weight  once  the  prap«rty  is 
presold,  even  ifdirt  event  occurs  after 
the  constroctioii  loan  has  boen  made. 

Qualifying  Multifamily  Mortgage  Loans 

The  banking  agencies  cxnrrently  pliace 
multifami^  (fiv»  enits  or  more) 
residential  mortgage  Loans  in  the  IQQ 
percent  risk-wce^ghl  category  along  with 
most  other  commercial  loans  since  th« 
risks  in  both  assets  axe  similar. 

The  OTS  allows,  certain  multilamily 
residential  mortgage  loans  (e.g.,  those 
secured  by  btiildings  with  5-36  units,  a 
maximum  80  percent  loan  to  value  ntio,. 
and  80  percant  occupancy  tate)  ta 
qualify  for  ^  50  percent  risk-weight 
category. 

However,  section  (it8(h)  of  RTCKWA 
requires  the  banking  agencies  and  the 
OTS  to  amend  their  risk-based  capital 
guielines  to  lower  the  risk  weight  of 
multifamily  hoasing  loans  that  meet 
certain  criteria,  and  securities 
ojllateralized  by  such  loans,  from  WO 
percent  to  50  percent.  During  1992,  aadv 
of  the  agencies  issued  proposed 
amendments  to  its  risk-based  capital 
rtandards  that  would  implement  this 
statutory  requirement.  The  agencies  are 
considering  whether  any  modifications 
should  be  made  to  their  proposals  based 
on  the  comment  received  and  expect  to 
finalize  their  risk-based  capital 
amendments  in  early  1993. 

Nonresidential  Construction  and  Land 
Loans 

The  banking  agencies  assign  loans  for 
real  estate  development  and 
construction  purposes  to  the  100 
percrait  risk  weight  category. 

OTS  generally  assigns  these  loans  to 
the  same  100  percent  risk  category. 
However,  if  the  amount  of  the  loan 
exceeds  80  percent  of  the  fair  valu«  of 
the  property,  the  excess  portion  is 
deducted  &am  capital  in  accordance 
with  thr  same  five-year  phase-in 
arrvigMBent  as  described  above  for 
"Equity  Itaivestjraents." 


MortgagiB-Backed  Securities  (A4BSI 

The  federal  banking  agencies,  in 
general,  piece  privately-issued  MBS  in 
either  the  50  percent  or  10Q  percent 
risk-weight  category,  depending  upon 
the  appropriate  risk  category  of  the 
xmderlying  assets.  However,  privately- 
issued  MBS,  collateralized  by 
government  agency  or  government- 
sponsored  agency  secnrities,  are 
generally  assigned  to  the  20  pwcent  risk 
weHght  category. 

The  OTS  assigns  privatrfy-issued 
high-^ahty  mortgag»-reiated  securities 
(also  known  as  "SM\ffiA"  securities)  to 
the  20  percent  risk  weight  category. 
These- are,  generally,  prrvately^ssued 
MBS  with  AA  or  better  investment 
ratings. 

At  the  same  time,  the  banking 
agencies  and  the  OTS  automatkally 
assign  to'th»  100  percent  risk  weight 
category  certain  mortgage-backed 
securities,,  including  interest-only  strips, 
residuals,  and  similar  instruments  that 
can  absorb  more  than  their  pro  rata 
share  of  loss.  The  FDJC,  in  conjunction' 
wfth  the  other  banking  agencies  and  liie 
OTS,  is  attempting  to  develop  more 
specific  guidance  as  to  the  types  of 
"high  risk"  mortgage-backed  securities 
that  meet  tftis  defmitibn. 

kitofigibie  Assets 

The  banking  agencies  do  not  allow 
goodwill  to  be  included  in  capital  for 
commercial  banks  and  FDiC-supervised 
savings  banks. 

Pursuant  to  FIRREA.  the  OTS  allows 
"qualifying  supervisory  goodwill* * 
acquired  on  or  before  April  12, 1989,  to 
be  included  as  part  of  core  capital 
through  yeai-end  1994.  Supervisory 
goodwill  is  goodwill  acquired  in  mi' 
acquisition  where  the  fair  value  of  the 
assets  was  less  than  the  fair  valtie  of  the 
liabilities  at  the  acquisition  dat*  or 
goodwill  acquired  in  the  acquisition  of 
a  problem  institurion.  However,  in 
accordance  with  FIRREA  and  section 
18(n)  of  the  Federal  Deposit  Insurance 
Act,,  goodwill  acquired  aAar  April  12, 
1989,  cannot  be  included  in  calculating 
regulatory  capital  under  the  OTS  capital 
rule&  This  explicit  prohibition  against 
reco(puzing  goodwill  also  applies  to  the 
three  federal  banking  agencies  and  the- 
capital  rules  Ihey  have  adopted  for 
banking  organizations. 

The  banking  agencies  and  the  OTS 
reqnire  that  identifiafaie  intangible 
assets  (i.e.,  intangible  assets  other  than 
goodwill)  must  meet  a  three- part  test 
which  covers  the  reliability  of  cash 
flows,  the  existence  of  active  and  liquid 
maricets,  and  the  separability  of  the 
intangible  asset  &ont  the  bulk  of  the 
institotioft's  ether  assets  in  order  to  be 
eUf^bkt  for  inclaswn  ia  cafitaL 
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The  OCC  also  imposes  a  limit  of  25 
percent  of  Tier  1  capital  on  the  amount 
of  qualifying  intangible  assets,  including 
purchased  mortgage  servicing  rights, 
which  can  be  included  in  the  risk-based 
capital  calculation. 

llie  FRB  expects  banks  to  avoid  an 
overreliance  on  any  intangible  assets, 
including  purchased  mortgage  servicing 
righ(s,  within  capital.  In  addition  to 
excluding  goodwill,  the  FRB  gives  close 
scrutiny  to  any  other  intangible  assets 
exceeding  25  percent  of  Tier  1  capital, 
and  generally  would  expect  intangibles 
not  to  exceed  this  threshold. 
Furthermore,  the  FRB  deducts  all 
intangible  assets  from  a  banking 
organization's  capital  on  a  case-hy-case 
basis  whenever  that  organization  is 
undertaking  expansion,  engaging  in  new 
activities,  or  experiencing  unusual  risks. 

Currently,  the  FDIC  generally  deducts 
all  intangible  assets,  except  for  limited 
amounts  of  purchased  mortgage 
servicing  rights,  in  calculating  the 
leverage  and  risk-based  capital  ratios  of 
banks  and  FDIC-supervised  savings 
banks.  More  specifically,  the  amount  of 
punchased  mortgage  servicing  rights  that 
state  nonmember  banks  may  include  in 
their  capital  calculations  is  limited  to  no 
more  than  50  percent  of  core  capital.  In 
addition,  the  FDIC  rule  sets  forth 
additional  criteria  for  the  valuation  and 
recording  of  these  intangible  assets,  the 
grandfathering  of  existing  purchased 
mortgage  servicing  rights,  and  an 
exemption  for  purchased  servicing 
rights  held  in  a  separately  capitalized 
mortgage  banking  subsidiary. 

Furthermore,  in  accordance  with 
FIRREA  and  section  5{t)(4)(C)  of  the 
revised  Home  Owner's  Loan  Act  of 
1933,  the  FDIC's  treatment  of  purchased 
mortgage  servicing  rights  also  affected 
OTS-supervised  savings  institutions.  In 
this  regard,  the  FDIC's  rule  directly 
limited  the  amount  of  purchased 
mortgage  servicing  rights  that  savings 
associations  could  include  in  tangible 
capital  under  the  OTS  capital  rules  to 
no  more  than  100  percent  of  tangible 
capital. 

However,  section  475  of  FDICIA 
provides  that  each  federal  depository 
institution  regulatory  agency  will 
determine  the  amount  of  purchased 
mortgage  servicing  rights  that  may  be 
recognized  for  capital  purpc*es  by 
institutions  under  its  superw^pn.  As  a 
result,  the  FDIC  amended  its  capital 
regulation  in  February  1992  so  that  its 
limits  on  purchased  mortgage  servicing 
rights  no  longer  apply  to  savings 
associations.  Nonetheless,  the  OTS,  as  a 
matter  of  policy,  is  requiring  all  savings 
associations  to  continue  to  comply  with 
the  percentage  of  capital  limits  and 
other  restrictions  on  purchased 


mortgage  servicing  rights  in  the  FDIC's 
capital  regulation.  In  addition,  as 
required  by  FIRREA,  and  consistent 
with  the  FDIC  rule,  the  OTS  permits 
thrift  institutions  to  include  only  90 
percent  of  the  fair  market  value  of 
purchased  mortgage  servicing  rights  in 
the  calculation  of  the  tangible  capital, 
core  (leverage)  capital  and  risk-based 
capital  ratios. 

Under  the  OTS  capital  rules,  the 
amount  of  any  other  identifiable 
intangible  assets  that  meet  a  qualifying 
three-part  test  can  only  be  included  in 
core  capital  for  leverage  and  risk-based 
capital  purposes  up  to  a  limit  of  25 
percent  of  core  capital. 

In  order  to  eiimmate  these  differing 
regulator}'  capital  treatments  of 
identifiable  intangible  assets,  the 
banking  agencies  and  OTS  agreed  upon 
a  uniform  capital  approach  to  these 
assets.  Each  of  the  agencies  issued 
proposed  amendments  to  its  capital 
standards  during  the  second  quarter  of 
1992  in  order  to  implement  this  uniform 
approach.  As  proposed  by  the  agencies, 
both  purchased  credit  card  relationships 
and  purchased  mortgage  servicing  rights 
could  count  toward  capital 
requirements,  subject  to  certain  limits. 
Both  forms  of  intangible  assets  would  in 
the  aggregate  be  limited  to  50  percent  of 
core  capital  {the  limit  the  FDIC  now 
applies  only  to  purchased  mortgage 
servicing  rights).  In  addition,  purchased 
credit  card  relationships  alone  would  be 
restricted  to  no  more  than  25  percent  of 
an  institution's  core  capital.  Any 
purchased  mortgage  servicing  rights  and 
purchased  credit  card  relationships  that 
exceed  these  limits,  as  well  as 
disallowed  intangible  assets  such  as 
goodwill  and  core  deposit  intangibles, 
would  continue  to  be  deducted  from 
capital  and  assets  in  calculating  an 
institution's  core  capital. 

The  proposals  also  address  the 
valuation  of  identifiable  intangible 
assets  that  count  toward  capital 
requirements  in  a  manner  that  is 
consistent  with  section  475  of  FDICIA. 
Section  475  provides  that  the  value  of 
purchased  mortgage  servicing  rights 
included  in  an  institution's  capital  may 
not  exceed  90  percent  of  their  fair 
market  value  and  that  this  value  be 
determined  at  least  quarterly. 
Furthermore,  the  proposals  also  state 
that,  for  purposes  of  calculating 
regulator)'  capital  (but  not  for  financial 
statement  purposes),  the  value  of 
purchased  mortgage  servicing  rights  and 
purchased  credit  card  relationship 
would  be  limited  to  the  lesser  of  90 
percent  of  fair  market  value,  90  percent 
of  the  original  purchase  price,  or  100 
percent  of  remaining  unamortized  book 
value.  The  book  value  of  these 


intangible  assets  would  need  to  be 
determined  at  least  quarterly  using  a 
discounted  approach  which  looks!  to  the 
discouinted  amount  of  the  estimated 
futiu«  net  cash  flows  from  the  asset.  The 
valuation  and  recording  criteria  in  the 
proposals  are  consistent  with  those  set 
forth  in  the  FDIC's  existing  capital  rules 
forpurchased  mortgage  servicing  rights. 

Ine  agencies  have  evaluated  the 
comments  received  on  their  proposals 
and  the  FDIC,  and  OCC.  end  the  OTS 
are  currently  preparing  their  final  rules 
on  the  regulatory  capital  treatment  of 
identifiable  intangible  assets.  The  FRB 
adopted  its  final  rule  on  intangibles  in 
early  December  1992. 

Assets  Sold  with  Recourse 

As  a  general  rule,  the  banking 
agencies  requirefull  leverage  and  risk- 
based  capitaTtharges^  on  assets  sold 
with  recourse,  even  when  the  recourse 
is  limited.  The  exceptions  to  this  rule 
(for  leverage  capital  purposes  only) 
pertain  to  pools  of  1  to  4  family 
residential  mortgages  and  to  certain 
farm  mortgage  loans  (see  Appendix  2, 
"Sales  of  Assets  With  Recourse"  for 
further  details). 

For  risk-based  capital  purposes,  the 
OTS  limits  the  capital  required  on  assets 
sold  with  limited  recourse  to  the  lesser 
of  the  amount  of  recourse  or  the  actual 
amount  of  capital  that  would  otherwise 
be  required  against  that  asset,  i.e.,  the 
normal  capital  charge. 

Some  securitized  asset  arrangements 
involve  the  issuance  of  senior  and 
subordinated  classes  of  securities.  When 
a  bank  originates  such  a  transaction  and 
retains  a  subordinated  piece,  the 
banking  agencies  require  that  capital  be 
maintained  against  the  entire  amount  of 
the  asset  pool.  When  a  bank  acquires  a 
subordinated  security  in  a  pool  of  assets 
that  it  did  not  originate,  the  banking 
agencies  assign  the  investment  in  the 
subordinated  piece  to  the  100  percent 
risk  weight  category. 

The  OTS  requires  that  capital  be 
maintained  against  the  entire  amount  of 
the  asset  pool  in  both  of  the  situations 
described  in  the  preceding  paragraph. 
Additionally,  the  OTS  applies  a  capital 
charge  to  the  full  amount  of  assets  being 
serviced  when  the  servicer  is  required  to 
absorb  credit  losses  on  the  assets  being 
serviced. 

In  1990.  the  federal  bank  and  thrift 
supervisory  agencies,  under  the 
auspices  of  the  Federal  Financial 
Institutions  Examination  Council, 
issued  for  public  comment  a  fact-finding 
paper  pertaining  to  a  wide  range  of 
issues  pertaining  to  recourse 
arrangements.  These  issues  include  the 
definition  of  "recourse"  and  the 
appropriate  reporting  and  capital 
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treatments  to  be  appUed  to  recoursa 
arrangaments,  inckiding  so-called 
racourse  senicirg  arrangeinents  and 
limited  recourse.  The  objecthre  of  this 
effort  is  to  devp'.op  &n  appropriate  and 
uniform  treatment  of  recourse 
arrangements  for  capital  adequacy,  other 
regulatory,  and  reporting  purposes.  The 
comments  received  were  very  extensive 
and  generally  illustrated  the  extreme 
complexity  of  the  subject.  Tn  view  of  thd 
project's  significance  and  complexity, 
tlie  FFIEC  in  December  1990  decided  to 
narrow  the  scope  of  the  initial  phase  of 
the  recourse  project  to  credit-related 
risks,  including  the  appropriate 
treatment  of  credit-related  recourse 
arrangements  that  involve  limited 
recourse  or  that  suppoTt^v^tJ**^  party's 
assets. 

A  recourse  working  group  cVmprised 
of  staff  from  the  FFlEC's  membet 
agencies  presented  an  initial  report  and 
a  set  of  recommended  changes  to  the 
agencies'  capital  standards  to  the  FFIEC 
in  July  1992.  The  working  group  was 
directed  to  study  the  expected  impact  of 
its  recommendations  on  depository 
institutions,  financial  markets,  and 
other  affected  parties.  Plans  fbr  this 
study  are  being  developed. 

Agdcultnral  Loan  Loss  Aiuortizatioa 

In  the  computation  of  regulatory 
capitat,  those  banks  accepted  into  the 
agricultural  loan  loss  amortization 
program  pursuant  to  Title  VHI  of  the 
Competitive  Equality  Banking  Act  of 
1987  may  defiar  and  amortize  losses 
incurred  on  agricultural  loans  between 
January  1, 1984,  and  December  31,  1991. 
The  unamortized  portion  of  any  losses 
is  included  as  an  element  of  Tier  2 
capital  under  the  FDIC's  risk-based 
capital  framework.  The  program  also 
applies  to  losses  incurred  between 
January  1, 1983,  and  December  31, 1991, 
as  a  result  of  reappraisals  and  sales  of 
agricultural  other  real  estate  owned  and 
agricultural  personal  property.  Thrifts 
are  not  eligible  to  participate  in  the 
agricultural  loan  loss  amortization 
program  established  by  this  statute. 

Treatment  of  Junior  Liens  on  One  to 
Four  Family  Properties 

In  some  cases,  a  bank  may  make  two 
loans  on  a  single  residential  property, 
one  loan  secured  by  a  first  lien,  the 
Qther  by  a  second  lien.  The  FEHC  and 
FRB  view  these  two  transactions  as  a 
single  loan  for  purposes  of  determining 
whether  the  loan  secured  by  the  first 
lien  has  been  prudently  underwritten. 
The  loan  secured  by  the  first  lien  coufd 
be  assigned  to  the  100  percent  risk 
weight  category,  if,  in  the  aggregate,  the 
two  loans  exceeded  a  prudent  loan-to- 
value  ratio,  ht  such  a  aituatiorr,  the  lean 


secured  by  the  first  lien  would  not 
qualify  fbr  the  50  percent  risk  weight 
(but,  in  all  cases,  the  FDIC  v/ould  assign 
the  loen  secured-  by  the  second  lien  to 
the  100  percent  risk  weight  category 
regardless  of  the  aggregate  Iban-to-value 
ratio).  This  approach  for  first  liens  is 
intended  to  avoid  possible 
circumvention  of  the  capital 
requirement  and  capture  the  risks 
associated  with  the  combined 
transactions. 

The  OCC  and  OTS  generally  assign 
the  loan  secured  by  the  first  lien  to  the 
50  percent  risk  weight  category  and  the 
loan  secured  by  the  second  lien  to  the 
100  percent  risk  weight  category. 

Phase-Ln  Requirements 

The  banking  agencies,  consistent  with 
the  Basle  Accord,  have  adopted 
transition  rules  for  a  two  year  period 
beginning  December  31, 1990.  During 
this  period,  banks  will  be  required  to 
maintain  at  least  7.25  percent  risk-based 
capital,  and  may  take  advantage  of 
certain  transition  rules.  For  example,  up 
to  10  percent  of  Tier  1  capital  can  be 
comprised  of  Tier  2  capital  elements 
through  the  end  of  1992.  On  December 
31,  1992,  the  transition  rules  expire  and 
all  banks  must  maintftin  at  least  8 
percent  risk-based  capital. 

OTS  was  required  by  statiite  to 
implement  its  risk-based  capital 
guidelines  by  December  7, 1989. 
FIRREA  also  provides  for  a  different  set 
of  transition  rules  than  those  afforded 
banks,  although  the  ultimate  date  for 
full  implementation  is  approximately 
the  same.  Thrifts  are  required  to 
maintain  80  percent  of  the  8  percent 
risk-based  capital  standard  from 
December  7, 1989.  lo  December  7, 1990; 
90  percent  from  December  31, 1990,  to 
December  30, 1992;  and  100  percent 

thereafter. 

• 

Pledged  Deposits  and  Nonwithdrawable 
Accounts 

Instruments  such  as  pledged  deposits, 
nonwithdrawable  accounts,  income 
capital  certificates  (ICCs),  and  mutual 
capital  certificates  (MCCs]  do  not  exist 
in  the  banking  industry  and  are  not       • 
included  in  the  capital  guidelines  of  the 
banking  agencies. 

The  capital  giiidelines  of  OTS  permit 
thrift  institutions  to  include  pledged 
deposits  and  nonwithdrawable  accounts 
that  meet  OTS  criteria  as  wall  as  ICCs 
and  MCCs  as  capital. 

Mutual  Funds 

Rather  than  looking  to  a  mutual 
fund's  actual  holdings,  the  banking 
agencies  assign  all  of  a  bank's  holdings 
in  a  nnrtaal  fund  to  the  risk  category 
appropriate  to  the  highest  risk  asset  that 


a  particular  mutual  fund  is  permitted  to 
hold  under  its  operating  rules.  Thus,  the 
banking  agencies  take  into  account  the 
maximum  degree  of  risk  ta  which  a 
bank  may  be  exposed  when  investing  in 
a  mutual  fund  because  the  composition 
and  risk  characteristics  of  its  future 
holdings  cannot  be  known  in  advance. 

OTS  apptifls  a  capital  charge 
appropriate  to  the  riskiest  asset  that  a 
nrutual  fund  is  actually  holding  at  a 
particular  time.  In  addition,  OTS 
guidelines  also  permit  investments  in 
mutual  funds  to  be  allocated  on  a  pro- 
rata basis  in  a  manner  consistent  with 
the  actual"  composition  of  the  mutual 
fund. 

Appendix  Two — San— my  of 
DiliereDces  in  RsportiBf  Standards 
Among  Federal  Banking  and  Thrtt 
Supervisory  Agencies 

Under  the  auspices  of  the  Federal  : 
Financial  Institutes  Examination 
Council,  the  three  federal  banking 
agencies  have  devefoped  uniform 
reporting  standards  which  must  be 
followed  by  insured  commercial  banks 
and  FDIC-supervised  savings  banks  in 
the  preparation  of  the  Reports  of 
Condition  and  Income  (Gall  R'aport). 
The  income  statement,  balance  sheet, 
and  supporting  schedules  presented  in 
the  Call  Report  axe  used  by  the  fadaral 
bank  supervisory  agencies  for  off-site 
monitoring  of  the  capital  adequacy  of 
banks  and  for  other  regulatory, 
supervisory,  surveillance,  analytical. 
Insurance  assessment,  and  general 
statistical  purposes.  The  reporting 
standards  set  forth  for  the  Call  Report 
are  based  almost  entirely  on  generally 
accepted  accounting  principles  for 
banks,  and,  as  a  matter  of  policy,  deviate 
only  in  those  instances  where  statutory 
requirements  or  overriding  supervisory 
concerns  have  warranted  a  departure 
from  GAAP.  Where  departures  from 
GAAP  have  OGCurred,  the  Call  Raport 
standard  is  more  conservative  than 
GAAP.*  Thus,  insofar  as  the  fiadaral 
banking  agencies  are  concerned, 
uniform  accounting  standards  for 
regulatory  and  supervisory  purposes 
have  been  established. 

The  OTS  has  developed  and 
maintains  its  own  separate  reporting 
scheme  for  the  thrift  institiUions  undw 


'  Based  on  Its  reviaw^of  th«  accounting  principles 
used  by  the  banlLS  under  its  si>pervision  foi 
purposes  of  preparing  their  Call  Reports  pursuant 
to  section  121  of  FDICIA,  the  FDIC  has  determined 
that  the  reporting  standards  that  it  has  adopted  for 
the  Call  Report  that  depart  from  GAAP  due  to 
overridlug  supervisory  concema  are  appropriate 
because  GAAP  in  these  areas  appears  to  be 
inconsistent  with  the  objeetlTesand  standards  fbr 
regulatory  reiporting  that  arRaat'foith.lB.sectloii  121. 
These  regulatory  repflrtinf  ttandard»ai»nolaH 
stringent  than  GAAP. 


its  supervision.  The  reporting  form  used 
by  savings  institutions,  known  as  the 
Thrift  Financial  Report  (TFR),  is  based 
on  GAAP  as  applied  by  thrifts,  which 
diners  ia  some  respects  from  GAAP  for 
banks.    | 

Specific  Valuation  Allowances  for,  and 
Charge-o%  of.  Troubled  Real  Estate 
Loans  Not  In  Foreclosiire 

The  banking  agencies  generally 
consider  real  estate  loans  which  lack 
acceptable  cash  flow  or  other  ready 
sources  of  repayment,  other  than  the 
collateral,  as  "collateral  dependent." 
When  a  real  estate  loan  is  considered  to 
be  collateral  dependent  and  the  fair 
value  of  the  collateral  has  declined 
below  the  loan  balance,  charge-off  or  the 
establishment  of  a  specific  valuation 
allowance  is  made  to  reduce  the  value 
of  the  loan  to  the  fair  value  of  the 
collateral.  Fair  value  is  generally 
determined  by  a  current  appraisal.  The 
banking  agencies  believe  ih&t  this 
approach  accurately  reflects  the  amount 
of  recovery  a  financial  institution  is 
likely  to  receive  if  it  is  forced  to 
foreclose  on  the  underlying  collateral. 
This  approach,  followed  by  the  banking 
agencies,  is  basically  consistent  with 
GAAP  as  it  has  been  applied  by  banks. 

OTS  generally  requires  specific 
valuation  allowances  for  troubled  real 
estate  loans  based  on  the  estimated  net 
realizable  value  (NRV)  of  the  collateral. 
NRV  represents  the  estimated  future 
sales  price  reduced  by  certain  expenses 
and  direct  holding  costs,  including  the 
cost  of  capital.  Thus,  NRV  is  based  on 
the  expected  cash  flows  derived  firom 
the  property  discounted  by  the 
institution's  cost  of  capital.  NRV 
generally  exceeds  fair  value.  This 
difference  is  attributable  to  differences 
in  GAAP  as  practiced  by  banking 
organizations  and  thrifts. 

In  October  1992,  the  OTS  proposed  to 
revise  its  rules  to  require  the  use  of  fair 
value  rather  than  NRV  for  the  valuation 
of  troubled,  collateral-dependent  assets. 
If  adopted,  this  policy  would  be 
substantially  similar  to  the  banking 
agencies'  policy. 

General  Valuation  Allowances  for 
Troubled  Real  Estate  Loans 

The  banking  agencies  expect  an 
institution's  general  valuation 
allowance  to  be  sufficient  to  cover  an 
estimate  of  inherent  losses  on  all  loans 
in  the  portfoHo,  including  the  remaining 
balances  of  individual  loans  which  have 
been  partially  charged-off  (or  where 
permitted,  for  whidi  specific  valuation 
allowances  have  been  established).  The 
banking  agencies  believe  that  this 
approach  appropriately  reflects  the  risk 
of  additional  loss  from  error  in  the 


specific  loss  estimates.  The  general 
valuation  allowance  required  for 
banking  organizations  by  the  banking 
agencies  and  imder  GAAP  are  basically 
consistent. 

Like  the  banking  regulators,  OTS  now 
e^tyects  the  general  valuation  allowance 
for  loan  and  lease  losses  to  be  sufficient 
to  cover  estimated  losses  inherent  in  all 
loans  in  the  portfolio,  including  the 
remaining  balances  of  individual  loans 
where  a  loss  classification  has  been 
provided. 

In  June  1992,  the  FASB  issued  a 
proposed  accounting  standard  on  loan 
impairment  that  would  apply  equally  to 
banks,  thrifts,  and  all  other  creditors. 
Under  this  proposal,  all  individually 
reviewed  impaired  loans  would  be 
measured  at  the  present  value  of 
expected  cash  flows  by  discounting 
these  cash  flows  at  the  loan's  effective 
interest  rate.  Any  impairment  that 
would  need  to  be  recognized  would  be 
recorded  through  a  valuation  allowance. 

Valuation  of  Foreclosed  Real  Estate 

The  banking  agencies  require  that 
foreclosed  real  estate  be  valued  at  the 
lower  of  the  recorded  amount  of  the 
loan  or  the  fair  value  of  the  property  at 
the  date  of  foreclosure.  The  banking 
regulators  usually  require  additional 
write-downs  of  other  real  estate  owned 
to  fair  value  when  fair  value  declines 
after  foreclosure.  The  approach  followed 
by  the  banking  agencies  is  basically 
consistent  with  GAAP  for  banks. 

OTS  also  requires  foreclosed  real 
estate  to  be  valued  at  the  lower  of  the 
recorded  amount  of  the  loan  or  the  fair 
value  of  the  property  at  the  date  of 
foreclosure.  However,  valuation 
allowances  for  real  estate  owned  after 
the  acquisition  date  are  generally  based 
on  the  NRV  of  the  property  using  a  cost 
of  capital  discount  rate,  which  generally 
provides  an  NRV  that  is  greater  than  fair 
value.  Under  the  risk-based  capital 
guidelines  of  the  OTS,  real  estate  owned 
(i.e.,  foreclosed  property)  is  risk- 
weighted  at  200  percent;  that  is,  it 
receives  double  the  capital  charge  that 
standard  risk  assets  receive.  In  October 
1992,  the  OTS  requested  pubUc 
comment  on  a  proposed  poUcy  that 
would  use  fair  value  for  (he  valuation  of 
foreclosed  real  estate  and  remove  the 
200  percent  risk  weight  category  for 
these  assets.  If  adopted,  real  estate 
owned  would  be  in  the  100  percent  risk- 
weight  category  for  risk-based  capital 
purposes. 

In  April  1992,  the  AICPA  issued 
Statement  of  Position  (SOP)  92-3  to 
provide  guidance  on  accounting  for 
foreclosed  assets,  including  foreclosed 
real  estate.  This  SOP  is  effective  for 
year-end  financial  statements  for  fiscal 


years  ending  on  or  after  December  15, 
1992,  with  earlier  application  permitted. 
Under  the  SOP,  after  foreclosure,  both 
banks  and  thrifts  will  be  required  to 
carry  each  foreclosed  property  at  the 
lower  of  (1)  the  fair  value  of  the  asset 
minus  the  estimated  costs  to  sell  or  (2) 
the  cost  of  the  asset.  If  the  fair  value  of 
a  foreclosed  asset  minus  the  estimated 
costs  to  sell  the  asset  is  less  than  the 
asset's  cost,  the  deficiency  must  be 
recognized  as  a  valuation  allowance 
against  the  asset.  The  valuation 
allowance  should  be  increased  or 
decreased  (but  not  below  zero)  for 
changes  in  the  asset's  fair  value  or 
estimated  selling  costs.  Implementation 
of  this  new  accounting  rule  will 
eliminate  the  accounting  difference 
between  banks  and  thrifts  for  foreclosed 
real  estate. 

Futures  Contracts,  Forwards,  and 
Standby  Comnutments 

The  banking  agencies,  as  a  general 
rule,  do  not  permit  the  deferral  of  losses 
on  futures,  forward,  and  standby 
contracts  whether  or  not  they  are  used 
for  hedging  purposes.  All  changes  in 
maricet  value  of  futures  and  forward 
contracts  are  reported  in  current  period 
income,  and  standby  contracts  must  be 
reported  at  the  lower  of  cost  or  market 
value.  The  banking  agencies  adopted 
this  reporting  standard  as  a  supervisory 
policy  prior  to  the  adoption  of  FASB 
Statement  No.  80,  which  permits  hedge 
or  loss  deferral  accounting  under  certain 
circumstances.  Hedge  accounting  in 
accordance  with  FASB  Statement  No.  80 
is  permitted  by  the  banking  agencies 
only  for  futures  and  forward  contracts 
used  in  mortgage  banking  operations. 

OTS  practice  is  to  follow  FASB 
Statement  No.  80  for  futures  contacts.  In 
accordance  with  this  statement,  when 
hedging  criteria  are  satisfied,  the 
accounting  for  the  futures  contract  is 
related  to  the  accounting  for  the  hedged 
item.  Changes  in  the  market  value  of  the 
futures  contract  are  recognized  in 
income  when  the  effects  of  related 
changes  in  the  price  or  interest  rate  of 
the  hedged  item  are  recognized.  Such 
reporting  can  result  in  deferred  losses 
which  would  be  reflected  as  assets  on 
the  thrift's  balance  sheet  in  accordance 
with  GAAP. 

Excess  Servicing  Fees 

As  a  general  rule,  the  banking 
agencies  do  not  follow  GAAP  for  excess 
servicing  fees,  but  require  a  more 
conservative  treatment.  Excess  servicing 
arises  when  loans  are  sold  with 
servicing  retained  and  the  stated 
servicing  fee  rate  is  greater  than  a 
normal  servicing  fee  rate.  With  the 
exception  of  sales  of  pools  of  residential 
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mortgages  for  which  the  hanking 
agencies'  approach  is  consistent  with 
FASB  Statement  No.  65.  excess 
servicing  fee  income  in  banks  must  be 
reported  as  realized  over  the  life  of  the 
transferred  asset. 

hi  contrast,  OTS  allows  the  present 
value  of  the  hiture  excess  servicing  fee 
to  be  treated  as  an  adjustment  to  the 
sales  price  for  purposes  of  recognizing 
gain  or  loss  on  the  sale.  This  approach 
is  consistent  with  FASB  Statement  No. 
65. 

In-Substance  Defeasance  of  Debt     I 

The  banking  agencies  do  not  permit 
banks  to  report  the  institution's 
defeasance  of  their  liabilities  in 
accordance  with  FASB  Statement  No. 
76.  Defeasance  involves  a  debtor 
irrevocably  placing  risk-free  monetary 
assets  in  a  trust  established  solely  for 
satisfying  the  debt,  bi  order  to  qualify 
for  this  treatment,  the  possibility  that 
the  debtor  will  be  required  to  make 
further  payments  on  the  debt,  beyond 
the  funds  placed  in  the  trust,  must  be 
remote.  With  defeasance,  the  debt  is 
netted  against  the  assets  placed  in  the 
trust,  a  gain  or  loss  results  in  the  current 
period,  and  both  the  assets  placed  in  the 
trust  and  the  liability  are  removed  from 
the  balance  sheet.  However,  for  Call 
Report  purposes,  banks  must  continue 
to  report  defeased  debt  as  a  liability  and 
the  securities  contributed  to  the  trust 
must  continue  to  be  reported  as  assets. 
No  netting  is  permitted,  nor  is  any 
recognition  of  gains  or  losses  on  the 
transaction  allowed.  The  banking    i 
agencies  have  not  adopted  FASB     I 
Statement  No.  76  because  of  uncertainty 
regarding  the  irrevocability  of  trusts 
established  for  defeasance  purposes. 
Furthermore,  defeasance  would  not 
relieve  the  bank  of  its  contractual 
obligation  to  pay  depositors  or  other 
creditors. 

OTS  practice  is  to  follow  FASB 
Statement  No.  76. 

Sales  of  Assets  yVith  Recourse 

In  accordance  with  FASB  Statement 
No.  77,  a  transfer  of  receivables  with 
recourse  is  recognized  as  a  sale  if:  (1) 
The  transferor  surrenders  control  of  the 
future  economic  benefits,  (2)  the     i 
transferor's  obligation  under  the 
recourse  provisions  can  be  reasonably 
estimated,  and  (3)  the  transferee  cannot 
require  repurchase  of  the  receivables 
except  pursuant  to  the  resource      { 
provisions. 

The  practice  of  the  banking  agencies 
is  generally  to  allow  commercial  banks 
to  report  transfers  of  receivables  with 
recourse  as  sales  only  when  the 
transferring  institution:  (1)  Retains  no 
risk  of  loss  from  the  assets  transferred 


and  (2)  has  no  obligation  for  the 
payment  of  principal  or  interest  on  the 
assets  transferred.  As  a  result,  virtually 
no  transfers  of  assets  with  recourse  can 
be  reported  as  sales.  However,  this  rule 
does  not  apply  to  the  transfer  of  1  to  4 
family  or  agricultiiral  mortgage  loans 
under  any  one  of  the  government 
programs  (GNMA,  FN\tA,  FHLMC  and 
Farmer  Mac).  Transfers  of  mortgages 
under  these  programs  are  treated  as 
sales  for  Call  Report  purposes,  pro\'ided 
the  transfers  would  be  reported  as  sales 
under  GAAP.  Furthermore,  private 
transfers  of  mortgages  are  also  reported 
as  sales  if  the  transferring  institution 
retains  only  an  insignificant  risk  of  loss 
on  the  assets  transferred.  However, 
under  the  risk-based  capital  framework, 
the  seller's  obligation  \mder  any 
resource  provision  resulting  from 
transfers  of  mortgage  loans  under  the 
government  programs  or  in  private 
transfers  that  qualify  as  sales  is  viewed 
as  an  off-balance  sheet  exposure  that 
will  be  assigned  a  100  percent  credit 
conversion  factor.  Thus,  for  risk-based 
capital  purposes,  capital  is  generally 
required  to  be  held  for  any  recourse 
obligation  associated  with  such 
transactions. 

OTS  policy  is  to  follow  FASB 
Statement  No.  77.  However,  in  the 
calculation  of  risk-based  capital  under 
OTS  guidelines,  off-balance  sheet 
recourse  obligations  are  converted  at 
100  percent.  This  effectively  negates  the 
sale  treatment  recognized  on  a  GAAP 
basis  for  risk-based  capital  purposes,  but 
not  for  leverage  capital  purposes. 

Push  Down  Accounting 

Push  down  accounting  is  the 
establishment  of  a  new  accounting  basis 
for  a  depository  institution  in  its 
separate  financial  statements  as  a  result 
of  a  substantive  change  in  control. 
Under  push  down  accounting,  when  a 
depository  institution  is  acquired,  yet 
retains  its  separate  corporate  existence, 
the  assets  and  liabilities  of  the  acquired 
institution  are  restated  to  their  fair 
values  as  of  the  acquisition  date.  These 
values,  including  any  goodwill,  are 
reflected  in  the  separate  financial 
statements  of  the  acquired  institution  as 
well  as  in  any  consolidated  financial 
statements  of  the  institution's  parent. 

The  three  banking  agencies  require 
push  down  accounting  when  there  is  at 
least  a  95  percent  change  in  ownership. 
This  approach  is  generally  consistent 
with  accounting  interpretations  issued 
by  the  staff  of  the  Securities  and 
Exchange  Commission. 

The  OTS  requires  push  down 
accounting  when  there  is  at  least  a  90 
percent  change  in  ownership. 


Negative  Goodwill 

Under  Accounting  Principles  Board 
Opinion  No.  16,  "Business 
Combinations,"  negative  goodwill  arises 
when  the  fair  value  of  the  net  acquired 
in  a  purchase  business  combination 
exceeds  the  cost  of  the  acquisition  and 
a  portion  of  this  excess  remains  after  the 
values  othenvise  assignable  to  the 
acquired  nonciirrent  assets  have  been 
reduced  to  a  zero  value. 

The  three  banking  agencies  require 
negative  goodwill  to  be  reported  as  a 
liability  on  the  balance  sheet  and  do  not 
permit  it  to  be  netted  against  goodwill 
that  is  included  as  an  asset.  This 
ensures  that  all  goodwill  assets  are 
deducted  in  regulatory  capital 
calculations  consistent  with  the 
internationally  agreed-upon  Basle 
Capital  Accord. 

The  OTS  permits  negative  goodwill  to 
offset  goodwill  assets  on  the  balance 
sheet. 

Heceivables  From  Sales  of  Other  Real 
Estate  Owned 

FASB  Statement  No.  66,  "Accounting 
for  Sales  of  Real  Estate,"  provides 
guidance  on  the  methods  to  be  used  in 
accounting  for  such  transactions.  The 
three  banking  agencies  require  that 
receivables  resulting  from  sales  of 
"other  real  estate  owned"  that  the 
selling  institution  cannot  account  for 
under  the  full  accrual  method  must 
continue  to  be  reported  in  the  balance 
sheet  category  for  "other  real  estate 
owned"  when  the  buyer's  initial 
investment  is  less  than  ten  percent  of 
the  sales  value  of  the  real  estate  sold. 

The  OTS  follows  GAAP  which  may 
permit  receivables  resulting  from  these 
transactions  to  be  reported  as  "loans" 
when  the  buyer's  initial  investment  is 
less  than  ten  percent. 

Dated  at  Washington,  DC,  this  12tb  day  of 
January,  1993. 

Federal  Deposit  Insurance  Corporation. 
Hoylfl  L.  Robinson, 
Executive  Secretary. 

[PR  Doc.  93-1135  Filed  1-15-93;  8:45  am] 
BiuJNG  cooe  •n4-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

(FEMA-975-DR] 

Massachusetts;  Amsndmsnt  to  Major 
Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
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Massachusetts  (FEMA-975-DR],  dated 
December  21, 1992,  and  related 
determinations. 

EFFECTIVE  DATE:  January  5, 199?. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  C.  Campbell,  Disaster 
Assistance  Prop«ms,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Massachusetts,  dated  December  21, 
1992,  is  hereby  amended  to  include  the 
following  areas  determined  to  have  been 
adversely  affftcted  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  December 
21, 1992:  The  counties  of  Nantucket  and 
Norfolk  for  Disaster  Unemployment 
Assistance.  (Already  designated  for 
Public  Assistance.) 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance] 
Grant  C.  Petenoo, 

Associate  Director,  State  and  Local  Programs 

and  Support. 

(FR  Doc.  93-1177  Filed  1-15-93;  8:45  am) 

NLUNa  COOC  •71S-0S-M 


[FEMAr-975-ORJ  ' 

Massachusetts;  Amendmenrto  Major 
Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Massachusetts  (FEMA-grs^R),  dated 
December  21, 1992.  and  related 
determinations. 

EFFECTIVE  DATE:  January  5, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Massachusetts,  dated  December  21, 
1992,  is  hereby  amended  to  include 
Individual  Assistance  in  the  form  of 
Disaster  Unemployment  Assistance  in 
the  following  areas  determined  to  have 
been  adversely  affected  by  the  major 
disaster:  The  counties  of  Barnstable, 
Dukes.  Essex,  Plymouth,  and  Suffolk  for 
Disaster  Unemployment  Assistance. 
(Already  designated  for  Public 
Assistance.) 
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(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Grant  C  Peterson, 

Associate  Director,  State  and  Local  Programs 

and  Support. 

(FR  Doc  93-1178  Filed  1-15-93;  8:45  am] 

BHXINO  CODE  •71t-«l-M 


[FEMA-973-OR] 

New  Jersey;  Amendment  to  Major 
Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  New 
Jersey  (FEMA-973-DR),  dated 
December  18, 1992,  and  related 
determinations. 

EFFECTIVE  DATE:  December  23, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective 
December  17, 1992. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Grant  C  Peterson, 

Associate  Director,  State  and  Local  Programs 

and  Support. 

[FR  Doc  93-1179  Filed  1-15-93;  8:45  am) 
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FEDERAL  MEDIATION  AND 
CONCIUATION  SERVICE 

Labor-Management  Cooperation 
Program;  Application  Solicitation 

AGENCY:  Federal  Mediation  and 
Conciliation  Service. 
ACTION:^blication  of  final  Fiscal  Year 
1993,  Program  Guidelines/Application 
Solicitation  for  Labor-Management 
Committees. 

SUMMARY:  The  Federal  Mediation  and 
Conciliation  Service  (FMCS)  is 
publishing  the  final  Fiscal  Year  1993 
Program  Guidelines/Application 
Solicitation  for  the  Labor-Management 
Cooperation  program  to  inform  the 
public.  The  program  is  supported  by 
Federal  funds  authorized  by  the  Labor- 
Management  Cooperation  Act  of  1978, 
subject  to  annual  appropriations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  L.  Regner,  202/6^3-5320. 


SUPPLEMENTARY  INFORMATION: 

Labor-Management  Cooperation 
Program  Application  SolicitatioD  for 
Labor-Management  Committees — FY 
1993 

A.  Introduction 

The  following  is  the  final  solicitation 
for  the  Fiscal  Year  (FY)  1993  cycle  of 
the  Labor-Management  Cooperation 
Program  as  it  pertains  to  the  support  of 
labor-management  committees.  These 
guidelines  represent  the  continuing 
efforts  of  the  Federal  Mediation  and 
Conciliation  Service  to  implement  the 
provisions  of  the  Labor-Management 
Cooperation  Act  of  1978  which  was 
initially  implemented  in  FY81.  The  Act 
generally  authorizes  FMCS  to  provide 
assistance  in  the  establishment  and 
operation  of  plant,  area,  public  sector, 
and  industry-wide  labor-management 
committees  which: 

(A)  Have  been  organized  jointly  by 
employers  and  labor  organizations 
representing  employees  in  that  plant, 
area,  government  agency,  or  industry: 
and 

(B)  Are  established  for  the  purpose  of 
improving  labor-management 
relationships,  job  security,  and 
organizational  effectiveness;  enhancing 
economic  development;  or  involving 
workers  in  decisions  affecting  their  jobs, 
including  improving  communications 
with  respect  to  subjects  of  mutual 
interest  and  concern. 

The  Program  Description  and  other 
sections  that  follow,  as  well  as  a 
separately  published  FMCS  Financial 
and  Administrative  Grants  Manual, 
make  up  the  basic  guidelines,  criteria, 
and  program  elements  a  potential 
applicant  for  assistance  under  this 
program  must  know  in  order  to  develop 
an  application  for  funding  consideration 
for  either  a  plant,  area-wide,  industry,  or 
public  sector  labor-management 
committee.  Directions  for  obtaining  an 
application  kit  may  be  found  in  section 
I.  A  copy  of  the  Labor-Management 
Cooperation  Act  of  1978  follows  this 
solicitation  and  should  be  reviewed  in 
conjunction  with  this  solicitation. 

B.  Program  Description 

Objectives 

The  Labor-Management  Cooperation 
Act  of  1978  identifies  the  following 
seven  general  areas  for  which  financial 
assistance  would  be  appropriate: 

(1)  To  improve  communication 
between  representatives  of  labor  and 
management; 

(2)  To  provide  workers  and  employers 
with  opportunities  to  study  and  explore 
new  and  innovative  joint  approaches  to 
achieving  organizational  effectiveness; 
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(3)  To  assist  workers  and  employers 
in  solving  problems  of  mutual  concern 
not  susceptible  to  resolution  within  the 
collective  bargaining  process; 

(4)  To  study  and  explore  ways  of 
eliminating  potential  problems  which 
reduce  the  competitiveness  and  inhibit 
the  economic  development  of  the  plant, 
area,  or  industry; 

(5)  To  enhance  the  involvement  of 
workers  in  making  decisions  that  affect 
their  working  lives; 

(6)  To  expand  and  improve  woridng 
relationships  between  workers  and 
managers;  and  i 

(7)  To  encourage  free  collective       ! 
bargaining  by  establishing  continuing 
mechanisms  for  communication 
between  employers  and  their  employees 
through  Federal  assistance  in  the 
formation  and  operation  of  labor- 
management  committees. 

The  primary  objective  of  this  program 
is  to  encourage  and  support  the 
establishment  and  operation  of  joint 
labor-management  committees  to  carry 
out  specific  objectives  that  meet  the 
forementioned  general  criteria.  The  term 
"labor"  refers  to  employees  represented 
by  a  labor  organization  and  covered  by 
a  formal  collective  bargaining 
agreement.  These  committees  may  be 
found  at  either  the  plant  (worksite), 
area,  industry,  or  public  sector  levels.  A 
plant  or  worksite  committee  is  generally 
characterized  as  restricted  to  one  or 
more  organizational  or  productive  units 
operated  by  a  single  employer.  An  area 
committee  is  generally  composed  of 
multiple  employers  of  diverse  industries 
as  well  as  multiple  labor  unions 
operating  within  and  focusing  upon 
city,  coimty,  contiguous  multicounty,  or 
statewide  jurisdictions.  An  industry 
committee  generally  consists  of  a 
collection  of  agencies  or  enterprises  and 
related  labor  unions  producing  a 
common  product  or  service  in  the 
private  sector  on  a  local,  state,  regional, 
or  nationwide  level.  A  public  sector 
committee  consists  of  government 
employees  and  managers  in  one  or  more 
units  of  a  local  or  state  government. 
Those  employees  must  be  covered  by  a 
formal  collective  bargaining  agreement 
or  other  enforceable  labor-management 
agreement.  In  deciding  whether  an 
application  is  for  an  area  or  industry 
committee,  consideration  should  be 
given  to  the  above  definitions  as  well  as 
to  the  focus  of  the  committee. 

In  FY  1993,  competition  will  be  open 
to  plant,  area,  private  industry,  and 
public  sector  committees.  In-plant 
committee  applications  should  offer  an 
innovative  or  unique  effort.  All 
application  budget  requests  should 
focus  directly  on  supporting  the 
committee.  Applicants  should  avoid 


) 


seeking  funds  for  activities  that  are 
clearly  available  under  other  Federal 
programs  (e.g.,  job  training,  mediation  of 
contract  disputes,  etc.).  In  addition, 
$56,000  will  be  reserved  for  a 
continuation  grant  to  the  State  and 
Local  Government  Labor-Management 
Committee  for  support  of  the  Seventh 
National  Labor-Management  Conference 
in  June  1994. 

Required  Program  Elements 

1.  Problem  Statement.  The 
application,  which  should  have 
numbered  pages,  must  discuss  in  detail 
what  specific  problem(s)  face  the  plant, 
area,  government,  or  industry  and  its 
workforce  that  will  be  addressed  by  the 
committee.  AppUcants  must  dociunent 
the  problem(s)  using  as  much  relevant 
data  as  possible  and  discuss  the  full 
range  of  impacts  these  problem(s)  could 
have  or  are  having  on  the  plant, 
government,  area,  or  industry.  An 
industrial  or  economic  profile  of  the 
area  and  work-force  might  prove  useful 
in  explaining  the  problem(s).  This 
section  basically  discusses  WHY  the 
effort  is  needed. 

2.  Results  of  Benefits  Expected.  By 
using  specific  goals  and  objectives,  the 
application  must  discuss  in  detail 
WHAT  the  labor-management 
committee  as  a  demonstration  effort  will 
accomplish  during  the  life  of  the  grant. 
While  a  goal  of  "improving 
communication  between  employers  and 
employees"  may  suffice  as  one  over-all 
goal  of  a  project,  the  objectives  must, 
whenever  possible,  be  expressed  in 
measurable  terms.  Applicants  should 
focus  on  the  impacts  or  changes  that  the 
committee's  efforts  will  have.  Existing 
committees  should  focus  on  expansion 
efforts/results  expected  from  FMCS 
funding.  The  goals,  objectives,  and 
projected  impacts  will  become  the 
foundation  for  future  monitoring  and 
evaluation  efforts. 

3.  Approach.  This  section  of  the 
application  specifies  HOW  the  goals  and 
objectives  will  be  accompUshed.  At  a 
minimum,  the  following  elements  must 
be  included  in  all  grant  applications: 

(a)  A  discussion  of  the  strategy  the 
committee  will  employ  to  accomplish 
its  goals  and  objectives; 

(b)  A  listing,  by  name  and  title,  of  all 
existing  or  proposed  members  of  the 
labor-management  committee.  The 
application  should  also  offier  a  rationale 
for  the  selection  of  the  committee 
members  (e.g.,  members  represent  70% 
of  the  area  or  plant  workforce). 

(c)  A  discussion  of  the  number,  type, 
and  role  of  all  committee  staff  persons. 
Include  proposed  position  descriptions 
for  all  staff  Uiat  will  have  to  be  hired  as 


well  as  resumes  for  staff  already  on 
board; 

(d)  In  addressing  the  proposed 
approach,  applicants  must  also  present 
their  justification  as  to  why  Federal 
funds  are  needed  to  implement  the 
proposed  approach; 

(e)  A  statement  of  how  often  the 
committee  will  meet  as  well  as  any 

S)lans  to  form  subordinate  committees 
or  particular  purposes;  and 

(I)  For  apphcations  from  existing 
committees  (i.e.,  in  existence  at  least  12 
months  prior  to  the  submission 
deadline),  a  discussion  of  past  efforts 
and  accomplishments  and  how  they 
would  Integrate  with  the  proposed 
expanded  effort. 

4.  Major  Milestones.  This  section  must 
include  an  implementation  plan  that 
indicates  what  major  steps,  operating 
activities,  and  objectives  will  be 
accomplished  as  well  as  a  timetable  for 
WHEN  they  will  be  finished.  A 
milestone  chart  must  be  included  that 
indicates  what  specific 
accomplishments  (process  and  impact) 
will  be  completed  by  month  over  the 
life  of  the  grant  using  October  1993  as 
the  start  date.  The  accomplishment  of 
these  tasks  and  objectives,  as  well  as 
problems  and  delays  therein,  will  serve 
as  the  basis  for  quarterly  progress 
reports  to  FMCS. 

5.  Evaluation.  Applicants  must 
provide  for  either  an  external  evaluation 
or  an  internal  assessment  of  the  project's 
success  in  meeting  its  goals  and 
objectives.  An  evaluation  plan  must  be 
developed  which  briefly  discusses  what 
basic  questions  or  issues  the  assessment 
will  examine  and  what  baseline  data  the 
committee  staff  already  has  or  will 
gather  for  the  assessment.  This  section 
should  be  written  with  the  application's 
own  goals  and  objectives  clearly  in 
mind  and  the  impacts  or  changes  that 
the  effort  is  expected  to  cause. 

6.  Letters  of  Commitment. 
Applications  must  include  current 
letters  of  commitment  from  all  proposed 
or  existing  committee  participants  and 
chairpersons.  These  letters  should 
indicate  that  the  participants  support 
the  application  and  will  attend 
scheduled  committee  meetings.  A 
blanket  letter  signed  by  a  committee 
chairperson  or  other  official  on  behalf  of 
all  members  is  not  acceptable.  Union 
letters  should  be  submitted  on  union 
letterhead. 

7.  Other  Requirements.  Applicants  are 
also  responsible  for  the  following: 

(a)  The  submission  of  data  indicating 
approximately  how  many  employees 
will  be  covered  or  represented  through 
the  labor-management  committee; 

(b)  From  existing  committees,  a  copy 
of  the  existing  staffing  levels,  a  copy  of 
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the  by-laws,  a  breakout  of  annual 
operating  costs  and  identification  of  all 
sources  and  levels  of  current  financial 
support: 

(c)  A  detailed  budget  narrative  based 
on  policies  and  procedures  contained  in 
the  FMCS  Financial  and  Administrative 
Grants  Manual; 

(d)  An  assurance  that  the  labor- 
management  committee  will  not 
interfere  with  any  collective  bargaining 
agreements;  and 

(e)  An  assurance  that  committee 
meetings  will  be  held  at  least  every 
other  month  and  that  written  minutes  of 
all  committee  meetings  will  be  prepared 
and  made  available  to  FMCS. 

Selection  Criteria 

The  following  criteria  will  be  used  in 
the  scoring  and  selection  of  applications 
for  award: 

(1)  The  extent  to  which  the 
application  has  clearly  identified  the 
problems  and  justified  the  needs  that 
the  proposed  project  will  address. 

(2)  The  degree  to  which  appropriate 
and  measusable  goals  and  objectives 
have  been  developed  to  address  the 
problems/needs  of  the  area.  For  existing 
committees,  the  extent  to  which  the 
committee  will  focus  on  expanded 
efforts. 

(3)  The  feasibility  of  the  approach 
proposed  to  attain  the  go^s  and 
objectives  of  the  project  and  the 
perceived  likelihood  of  accomplishing 
the  intended  project  results.  For  in-plant 
applicants,  this  section  will  address  the 
degree  of  innovativeness  or  uniqueness 
of  the  proposed  effort. 

(4)  The  appropriateness  of  committee 
membership  and  the  degree  of 
commitment  of  these  individuals  to  the 
goals  of  the  application  as  indicated  in 
the  letters  of  support. 

(5)  The  feasibility  and  thoroughness 
of  the  implementation  plan  in 
specifying  major  milestones  and  target 
dates. 

(6)  The  cost  effectiveness  and  fiscal 
soundness  of  the  application's  budget 
request,  as  well  as  the  application's 
feasibility  vis-a-vis  its  goals  and 
approach. 

(7)  The  overall  feasibility  of  the 
proposed  project  in  light  of  all  of  the 
information  presented  for  consideration; 
and 

(8)  The  value  to  the  government  of  the 
application  in  Hght  of  the  overall 
objectives  of  the  Labor-Management 
Cooperation  Act  of  1978.  This  includes 
such  factors  as  innovativeness,  site 
location,  cost,  and  other  qualities  that 
impact  upon  an  applicant's  value  in 
encouraging  the  labor-management 
committee  concept. 


C.  Eligibility 

Eligible  grantees  include  state  and 
local  units  of  government,  labor- 
management  committees  (or  a  labor 
union,  management  association,  or 
company  on  behalf  of  a  committee  that 
will  be  created  through  the  grant),  and 
certain  third  party  private  non-profit 
entities  on  behalf  of  one  or  more 
committees  to  be  created  through  the 
grant.  Federal  government  agencies  and 
their  employees  are  not  eligible. 

Third-party  private,  non-profit 
entities  which  can  document  that  a 
major  purpose  or  function  of  their 
organization  has  been  the  improvement 
of  labor  relations  are  eligible  to  apply. 
However,  all  funding  must  be  directed 
to  the  functioning  of  the  labor- 
management  committee,  and  all 
requirements  under  Part  B  must  be 
followed.  Applications  bom  third-party 
entities  must  document  particularly 
strong  support  and  participation  from 
all  labor  and  management  parties  with 
whom  the  applicant  will  be  working. 
Applicants  from  third-parties  which  do 
not  directly  support  the  operation  of  a 
new  or  expanded  committee  will  not  be 
deemed  eligible. 

Applicants  who  received  funding 
under  this  program  in  the  past  for 
committee  operations  are  generally  not 
eligible  to  apply.  The  only  exceptions 
apply  to  third-party  grantees  who  seek 
funds  on  behalf  of  an  entirely  different 
committee. 

D.  Allocations 

FMCS  has  been  given  an  allocation  of 
$749,000  for  this  program.  Of  this 
amount,  $588,000  will  be  allocated  for 
new  submissions,  up  to  $105,000  for  the 
continuation  of  selected  FY91  grantees 
to  September  1993,  and  $56,000  for 
support  of  the  Seventh  National  Labor- 
Management  Conference.  Specific 
funding  levels  will  not  be  established 
for  each  type  of  committee.  Instead,  the 
review  process  will  be  conducted  in 
such  a  manner  that  at  least  one  award 
will  be  made  in  each  category  (plant, 
industry,  public  sector,  and  area), 
providing  that  FMCS  determines  that  at 
least  one  outstanding  application  exists 
in  each  category.  After  these 
applications  are  selected  for  award,  the 
remaining  applications  will  be 
considered  according  to  merit  without 
regard  to  category.  » 

FMCS  reserves  the  right  to  retain  up 
to  10  percent  of  the  FY93  appropriation 
to  contract  for  program  support 
purposes  (such  as  evaluation)  other  than 
administration.  This  may  alter  the 
specific  amounts  available  for  new  or 
continuation  grants. 


E.  Dollar  Range  and  Length  of  Grants 
and  Continuation  Policy 

Awards  to  continue  and  expand 
existing  labor-management  committees 
(i.e.,  in  existence  12  months  prior  to  the 
submission  deadline)  will  be  for  a 
period  of  12  months.  If  successful 
progress  is  made  during  this  initial 
budget  period  and  if  sufficient 
appropriations  for  expansion  and 
continuation  projects  are  available, 
these  grants  may  be  continued  up  to  an 
additional  12  months  at  a  50  percent 
cash  match  ratio.  The  total  project 
period  can  thus  normally  be  no  more 
than  24  months. 

Initial  awards  to  establish  itew  labor- 
management  committees  (i.e.,  not  yet 
established  or  in  existence  less  than  12 
months  prior  to  the  submission 
deadline),  will  be  for  a  period  of  18 
months.  If  successful  progress  is  made 
during  this  initial  budget  period  and  if 
sufficient  appropriations  for  expansion 
and  continuation  projects  are  available, 
these  grants  may  be  continued  up  to  an 
additional  18  months  at  a  50  percent 
cash  match  ratio.  The  total  project 
period  can  thus  normally  be  no  more 
than  36  months.  The  dollar  range  of 
awards  is  as  follows: 
—Up  to  $35,000  in  FMCS  funds  per 

annum  for  existing  in-plant 

applicants; 
— Up  to  $50,000  over  18  months  for  new 

in-plant  committee  applicants; 
—Up  to  $75,000  in  FMCS  funds  per 

annum  for  existing  area,  industry  and 

public  sector  committees  appHcants; 
—Up  to  $100,000  per  18-montn  period 

for  new  area,  industry,  and  public 

sector  committee  applicants. 

Applicants  are  reminded  that  these 
figures  represent  maximum  Federal 
funds  only.  If  total  costs  to  accomplish 
the  objectives  of  the  application  exceed 
the  maximum  allowable  Federal 
funding  level  and  its  required  grantee 
match,  applicants  may  supplement 
these  funds  through  voluntary 
contributions  from  other  sources.  -< 

F.  Match  Requirements  and  Cost 
Allowability 

Applicants  for  new  labor-management 
committees  must  provide  at  least  10 
percent  of  the  total  allowable  project 
costs.  Applicants  for  existing 
committees  must  provide  at  least  25 
percent  of  the  total  allowable  project 
costs.  All  matching  funds  may  come 
from  state  or  local  government  sources 
or  private  sector  contributions,  but  may 
generally  not  include  other  Federal 
funds.  Funds  generated  by  grant- 
supported  efforts  are  considered 
"project  income,"  and  may  not  be  used 
for  matching  purposes. 
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It  will  be  the  policy  of  this  program 
to  reject  all  requests  for  indirect  or 
overhead  costs  as  well  as  "in-kind" 
match  contributions.  In  addition,  grant 
funds  must  not  be  used  to  supplant 
private  or  local/state  government  funds 
airrently  spent  for  these  purposes. 
Funding  requests  from  existing 
committees  should  focus  entirely  on  the 
costs  associated  with  the  expansion 
efforts.  Also,  imder  no  circumstances 
may  business  or  labor  officials 
participating  on  a  labor-management 
committee  be  compensated  out  of  grant 
funds  for  time  spent  at  committee 
meetings  or  time  spent  in  training 
sessions.  Applicants  generally  will  not 
be  allowed  to  claim  all  or  a  portion  of 
existing  staff  time  as  an  expense  or        i 
match  contribution. 

For  a  more  complete  discussion  of 
cost  allowability,  applicants  are 
encouraged  to  consult  the  FY93  FMCS 
Financial  and  Administrative  Grants 
Manual  which  will  be  included  in  the 
application  kit. 

G.  Application  Submission  and  Review 
Process 

Applications  should  be  signed  by 
both  a  labor  and  tnanagement 
representative  and  be  postmarked  no 
later  than  June  5, 1993.  No  applications 
or  supplementary  materials  can  be 
accepted  after  the  deadUne.  It  is  the 
responsibility  of  the  applicant  to  ensure 
that  the  application  is  correctly 
postmarked  by  the  U.S.  Postal  Service  or 
other  carrier.  An  original  application 
containing  numbered  pages,  plus  three 
copies,  should  be  addressed  to  the 
Federal  Mediation  and  CondUation 
Service,  Labor-Management  Grants  and 
Projects,  2100  K  Street,  NW., 
Washington,  DC  20427.  FMCS  will  not 
consider  videotaped  submissions  or 
attachments  to  submissions. 

After  the  deadline  has  passed,  all 
eligible  applications  will  be  reviewed 
and  scored  initially  by  one  or  more 
FMCS  Grant  Revievv  Boards.  The 
Board(s)  will  decide  which  applications 
will  be  recommended  for  funding 
consideration.  The  Director,  Labor- 
Management  Grants  and  Projects,  will 
finalize  the  sccHing  and  selection 
process  for  those  applications 
recommended  by  the  Boanl(s).  The 
individual  Usted  as  contact  person  in 
Item  6  on  the  application  form  will 
generally  be  the  only  person  with  whom 
FMCS  will  communicate  during  the 
application  review  process. 

All  FY93  grant  applicants  will  be 
notified  of  results  and  all  grant  awards 
will  be  made  before  September  30, 1993. 
Applications  submitted  after  the  June  5 
deadline  date  or  that  fail  to  adhere  to 
eligibility  or  other  major  requirements 


will  be  administratively  rejected  by  the 
Director,  Labor-Management  Grants  and 
Projects. 

H.  Application  Development  Training 

In  FY93,  FMCS  will  offer  a  free  half- 
day  training  program  to  assist  potential 
applicants  with  the  development  and 
writing  of  an  FMCS  grant  application. 
This  training  session  will  be  conducted 
in  Washington,  DC,  on  February  10, 
1993.  Individuals  interested  in 
attending  the  session  should  contact 
FMCS  to  reserve  a  space  and  receive 
additional  information.  See  Section  I  for 
contact  information. 

/.  Contact 

Individuals  wishing  to  apply  for 
funding  under  this  program  should 
contact  the  Federal  Mediation  and 
Conciliation  Service  as  soon  as  possible 
to  obtain  an  application  kit.  These  kits, 
as  well  as  additional  information  or 
clarification,  can  be  obtained  free  of 
charge  by  contacting  Lee  A. 
Buddendeck  or  Peter  L.  Regner.  Federal 
Mediation  and  Conciliation  Service, 
Labor-Management  Grants  and  Projects, 
2100  K  Stieet,  NW.,  Washington,  DC. 
20427;  or  by  calling  202/653-5320. 
Bernard  E.  DsLory, 

Director,  Federal  Mediation  and  Conciliation 
Service. 
[FR  Doc  93-1089  Filed  1-5-93;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Federal  Open  Merfcet  Committee; 
Domestic  Policy  Directive  of  October  6, 
1992. 

In  accordance  with  §  271.5  of  its  rules 
regarding  availability  of  information, 
there  is  set  forth  below  the  domestic 
policy  directive  issued  by  the  Federal 
Open  Market  Committee  at  its  meeting 
held  on  October  6, 1992.'  The  Directive 
was  issued  to  the  Federal  Reserve  Bank 
of  New  Yoric  as  follows: 

The  Information  reviewed  at  this  meeting 
suggests  that  econoniic  activity  is  expanding 
at  a  subdued  pace.  Total  nonfann  payroll 
employment  declined  somewhat  fiuther  in 
September,  but  the  dviiian  unemployment 
rate  edged  down  to  7.5  percent.  Industrial 
production  is  estimated  to  have  declined 
appreciably  since  July.  Real  personal 
consumption  expenditures  appear  to  have 
risen  moderately  in  the  third  quarter.  Data  on 
housing  have  been  mixed,  but  on  balance 
they  continue  to  suggest  a  gradual  uptrend  in 
housing  expenditures.  Recent  data  on  orders 


'Copies  of  th«  Racord  of  Policy  Actions  of  the 
Committee  for  the  meeting  of  October  6, 1993,  are 
available  upon  requMl  to  The  Board  of  Goveroon 
of  the  Federal  Reserve  Sysleoi.  Washington,  D.C 
20551. 


and  shipments  of  nondefense  capital  goods 
indicate  slower  growth  in  outlays  for 
business  equipment,  while  expenditures  for 
nonresidential  construction  have  been  weak. 
The  nominal  U.S.  merchandise  trade  deficit 
widened  somewhat  in  July  from  its  average 
rate  in  the  second  quarter.  Incoming  data  on 
wages  and  prices  suggest  that  inflation  is 
slowing. 

Short-term  interest  rates  have  declined 
somewhat,  while  longer-term  rates  are  about 
unchanged  since  the  Conunittee  meeting  on 
August  1 8.  In  foreign  exchange  maricets,  the 
trade-weighted  value  of  the  dollar  In  terms  of 
the  other  G-10  currencies  fluctuated  widely 
over  the  intermeeting  period  but  ended  the 
period  higher  on  balance. 

Expansion  of  M2  and  M3  resumed  in 
August,  though  at  fairly  slow  rates,  and 
limited  growth  appears  to  have  continued  in 
September.  Through  Septeml)er  l>oth 
aggregates  were  estimated  to  have  grown  at 
rates  somewhat  below  the  lower  ends  of  the 
ranges  established  by  the  Committee  for  the 
year. 

The  Federal  Open  Market  Conunittee  seeks 
monetary  and  financial  conditions  that  will 
foster  pice  stability  and  promote  sustainable 
growth  in  output  In  furtherance  of  these 
objectives,  the  Committee  at  its  meeting  on 
June  30-)uly  1  reaffirmed  tlie  ranges  it  had 
established  in  February  for  growth  of  M2  and 
M3  of  2-1/2  to  &-1/2  percent  and  1  to  5 
percent  respectively,  measiuvd  from  the 
fourth  quarter  of  1991  to  the  fourth  quarter 
of  1992.  The  Committee  anticipated  that 
developments  contributing  to  unusual 
velocity  increases  could  persist  in  the  second 
half  of  the  year.  The  monitoring  range  ior 
growth  of  total  domestic  nonfinancial  debt 
also  was  maintained  at  4-1/2  to  6-1/2  percent 
for  the  year.  For  1993,  the  Committee  on  a 
tentative  basis  set  the  same  ranges  as  in  1992 
for  growth  of  the  monetary  aggregates  and 
delM  measured  from  the  fourth  quarter  of 
1992  to  the  fourth  quarter  of  1993.  The 
behavior  of  the  monetary  aggregates  will 
continue  to  be  evaluated  in  the  light  of 
progress  toward  price  level  stability, 
movements  in  thieir  velocities,  and 
developments  in  the  econcnny  and  financial 
markets. 

In  the  Implementation  of  policy  for  the 
immediate  foture,  the  Committee  seeks  to 
maintain  the  existing  degree  of  pressiuv  on 
reserve  positions.  In  the  context  of  the 
Committee's  long-run  objectives  for  price 
stability  and  sustainable  economic  growth, 
and  giving  careful  consideration  to  econ<Mnic, 
financial,  and  monetary  developments, 
slightly  greater  reserve  restraint  might  or 
slightly  lesser  reserve  restraint  would  be 
acceptable  in  the  intermeeting  period.  The 
contemplated  reserve  conditions  are 
expectml  to  be  consistent  with  grovrth  of  M2 
and  M3  over  the  period  from  September 
through  December  at  annual  rates  of  about  2 
and  1  percent,  respectively. 

By  order  of  the  Federal  Open  Market 
Committee,  January  8, 1993. 
Normand  Benurd, 

Depu  ty  Secretary.  Federal  Open  Market 
Committee. 

[FR  Doc.  93-1145  Piled  l-15-»3: 8:4S  am) 
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DEPARTME^f^  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Interest  Rate  on  Overdue  Debts 

Section  30.13  of  the  Etopartment  of 
Health  and  Human  Services'  claims 
coUecticn  regulations  (45  CTR  part  30) 
provides  that  the  Secretary  shall  charge 
an  annual  rate  of  interest  as  fixed  by  Oie 
Secretary  of  the  Treasury  after  taking 
into  consideration  private  consumer 
rates  of  interest  prevailing  on  the  date 
that  HHS  becomes  entitled  to  recovery. 
The  rate  generally  cannot  be  lower  than 
the  Department  of  Treasury's  current 
value  of  funds  rate  or  the  applicable  rate 
determined  from  the  "Schedule  of 
CertiBed  Interest  Rates  With  Range  of 
Maturities."  This  rate  may  be  revised 
quarterly  by  the  Secretary  of  the 
"Treasury  and  shall  be  published 
quarterly  by  the  Department  of  Health 
and  Human  Services  in  the  Federal 
Register. 

The  Secretary  of  the  Treasury  has 
certified  a  rate  of  13.5%  for  the  quarter 
ended  December  31, 1992.  This  interest 
rate  will  remain  in  effect  imtil  such  time 
as  the  Secretary  of  the  Treasury  notifies 
HHS  of  any  change. 

Dated:  January  11. 1993. 
George  H.  Strader, 
Deputy  Assistant  Secretary.  Finance. 
IFR  Doc  93-1192  Filed  1-15-93;  8:45  ami 
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Health  Resources  and  Services 
Administration 

Amended  Program  Announcement  and 
Final  Funding  Priority  and  Special 
Consideration  for  Grants  for  Nurse 
Practitioner  and  Nurse  Midwifery 
Programs  for  Fiscal  Year  1993 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  the 
final  funding  preferences,  priority  and 
special  consideration  for  fiscal  year  (FY) 
1993  Grants  for  Nurse  Practitioner  and 
Nurse  Midwifery  Programs,  under  the 
authority  of  section  822,  title  VIII  of  the 
Public  Health  Service  (PHS)  Act,  as 
amended  by  the  Nurse  Education  and 
Practice  Improvement  Amendments  of 
1992.  Public  Law  102-408,  dated 
October  13, 1992. 

The  program  was  announced  in  the 
Federal  Register  at  57  FR  40683  on 
September  4, 1992.  The  announcement 
included  two  proposed  funding 
priorities  and  a  proposed  special 
consideration.  A  comment  period  of  30 
days  was  established  to  allow  public 
comment  concerning  the  proposed 


funding  priorities  and  proposed  special 
consideration.  Four  comments  were 
received.  This  notice  includes  a 
discussion  of  the  comments  received 
and  the  final  funding  priority  and 
special  consideration. 
'  In  addition,  since  this  program  was 
announced  on  September  4, 1992,  the 
Nurse  Education  and  Practice 
Improvement  Amendments  of  1992,  title 
n  of  the  Health  Professions  Education 
Extensioif  Amendments  of  1992,  Public 
Law  102-|408,  were  enacted.  These 
amendments  resulted  in  some  changes 
in  the  pur^ses.  eligibiUty  and  funding 
factors  of  this  program.  This  notice  will 
describe  these  changes. 

Approximately  $15,100,000  will  be 
available  in  FY  1993  for  this  program. 
Total  continuation  support 
recommended  is  $8,700,000.  It  is 
anticipated  that  $6,400,000  will  be 
available  to  support  29  competing 
awards  averaging  $220,000. 

Purpose 

Public  Law  102-408  amends  section 
822  of  the  Public  Health  Service  Act  to 
authorize  assistance  to  meet  the  costs  of 
projects  to: 

(1)  Plan,  develop  and  operate  new 
programs,  or 

(2)  Maintain  or  significantly  expand 
existing  programs  for  the  training  of 
nurse  practitioners  and/or  nurse 
midwives  who  will,  upon  completion  of 
their  studies,  be  qualified  to  effectively 
provide  primary  health  care,  including 
primary  health  care  in  homes  and  in 
ambulatory  care  facilities,  long-term 
care  facilities  and  other  health  care 
institutions.  | 

Eligibility 

Public  Law  102-408  amends  section 
822  of  the  Public  Health  Service  Act  to 
define  eligible  applicants  as  public  and 
nonprofit  private  schools  of  nursing  or 
other  public  and  nonprofit  private 
entities  located  in  a  State. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

1.  The  degree  to  which  the  project 
plan  adequately  provides  for  meeting 
the  requirements  set  forth  in  §  57.2405 
of  the  program  regulations  and  the 
Appendix; 

2.  The  potential  effectiveness  of  the 
proposed  project  in  carrying  out  the 
education  purposes  of  section  822  of  the 
Act  and  42  CFR  part  57,  subpart  Y; 

3.  The  capability  of  the  applicant  to 
carry  out  the  proposed  project; 

4.  The  soundness  of  the  fiscal  plan  for 
assuring  elective  utilization  of  grant 
funds;  and  i 


5.  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis  after 
theproject  period. 

The  review  criterion  related  to  joint 
program  direction  by  qualified  nurse 
and  physician  educators  has  been 
eliminated.  This  criterion  was  important 
in  1975  when  the  legislation  was  first 
enacted  and  the  programs  were  in  their 
developmental  phase. 

Other  Considerations 

In  addition,  the  following  funding 
factors  will  be  applied  in  determining 
funding  of  approved  applications. 

A  funding  preference  is  defined  as  the 
funding  of  a  specific  category  or  group 
of  approved  applications  ahead  of  other 
categories  or  gtoups  of  approved 
applications. 

A  funding  priority  is  defined  as  the 
favorable  adjustment  of  aggregate  review 
scores  of  individual  approved 
applications  when  applications  meet 
specified  criteria. 

Special  consideration  is  defined  as 
the  enhancement  of  priority  scores  by 
merit  reviewers  based  on  the  extent  to 
which  applications  address  special 
areas  of  concern. 

It  is  not  required  that  applicants 
request  consideration  for  a  funding 
factor.  Applications  which  do  not 
request  consideration  for  funding  factors 
will  be  reviewed  and  given  full 
consideration  for  funding. 

Statutory  Funding  Preferences  and 
Special  Considerations 

Public  Law  102-408  has  amended 
section  822  of  the  Public  Health  Service 
Act  to  include  two  statutory  funding 
preferences  which  are  new.  Also,  the 
statutory  special  consideration  for 
programs  for  the  education  of  nurse 
practitioners  which  emphasize 
education  with  respect  to  the  special 
problems  of  geriatric  patients  has  been 
eliminated.  The  statutory  special 
consideration  for  programs  for  the 
education  of  nurse  practitioners  and 
nurse  midwives  who  will  practice  in 
health  professional  shortage  areas 
designated  under  section  332  of  the  PHS 
Act  remains.  Following  are  the  statutory 
funding  preferences  and  special 
consideration. 

Preference  shall  be  given  to  any 
qualified  applicant  that  (a)  has  a  high 
rate  for  placing  graduates  in  practice 
settings  having  the  principal  focus  of 
serving  residents  of  medically 
underserved  communities;  or  (b)  has 
achieved  a  significant  increase  in  the 
rate  of  placing  graduates  in  such  settings 
during  the  2-year  period  preceding  the 
fiscal  year  for  which  an  award  is  sought. 
This  preference  may  be  given  only  to 
applicants  ranked  above  the  20th 
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percentile  of  proposals  recommended 
for  approval  by  the  peer  review  group. 
Additional  information  qpnceming  the 
implementation  of  this  preference  has 
been  published  in  the  Federal  Register 
at  57  FR  60212.  dated  December  18. 
1992. 

Prefarence  shall  be  given  to  any 
qualified  applicant  that  agrees  to 
"vnend  the  award  to  plan,  develop,  and 
operaiL-  ■  "^w  programs  or  to  significantly 
expand  existing  programs. 

Special  consideration  shall  be  given 
to  qualified  applicants  that  agree  to 
expend  the  award  to  train  individuals  as 
nurse  practitioners  and  nurse  midwives 
who  will  practice  in  health  professional 
shortage  areas  designated  under  section 
332  of  the  PHS  Act. 

Proposed  Nonstatutory  Funding 
Priorities  and  Special  Consideration 

Four  comments  were  received 
regarding  the  proposed  funding 
priorities  and  special  consideration. 
Ceneraliy  all  comments  supported  the 
proposed  priorities  and  special 
consideration.  However,  one  respondent 
suggested  that,  in  general,  funding 
factors  should  reflect  an  emphasis  on 
applicants  which  require  rural/remote 
and/or  urban  underserved  clinical 
rotations  and  on  schools  which  are 
formally  linked  to  rural/remote  or  urban 
,  underserved  placement  systems  for  their 
graduates.  We  believe  that  these  issues 
are  addressed  in  one  of  the  new 
statutory  funding  preferences  and  in  the 
fanding  priorities  that  were  proposed. 
Another  respondent  believes  that 
indication  that  a  program's  graduates 
choose  practices  in  rural  and  other 
underserved  areas  is  a  more  appropriate 
indicator  than  solely  the  number  of 
rural  clinical  training  experiences.  We 
believe  that  this  issue  is  addressed  in 
one  of  the  new  statutory  funding 
preferences. 

The  proposed  priority  for  applicant 
institutions  offering  substantial  training 
experiences  in  underserved  areas  is 
eliminated  because  of  the  overlap  with 
the  statutory  special  consideration. 
Training  experiences  in  imderserved 
areas  are  an  integral  part  of  preparing 
nurse  practitioners  and  nurse  midwives 
who  will  practice  in  health  professional 
shortage  areas. 

Following  are  the  final  nonstatutory 
funding  priority  and  special 
consideration  for  this  program  for  FY 
1993. 

A  funding  priority  wrill  be  given  to 
applicant  institutions  which 
demonstrate  either  substantial  progress 
over  the  last  three  years  or  a  significant 
experience  of  ten  or  more  years  in 
enrolling  and  graduating  trainees  from 
those  minority  or  low-income 


populations  identified  as  at  risk  of  poor 
health  outcomes. 

Special  consideration  will  be  given  to 
the  extent  to  which  applicants  enroll 
and  graduate  trainees  from  underserved 
areas. 

Additional  lofbrmation 

If  additional  programmatic 
information  is  needed,  please  contact: 
Chief,  Advanced  Nursing  Education 
Branch,  Division  of  Nursing,  Bureau  of 
Health  Professions,  Health  Resources 
and  Services  Administration,  Parklawn 
Building,  room  9-36.  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone: 
(301)  443-6333  FAX:  (301)  443-8586. 

This  program.  Nurse  Practitioner  and 
Nurse  Midwifery  Programs,  is  listed  at 
93.298  in  the  Catalog  of  Federal 
Domestic  Assistance.  It  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  Intergovernmental  Review  of 
Federal  Programs  (as  implemented 
through  45  CFR  part  100). 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Dated:  January  12, 1993. 
Robert  G.  Harmon, 

Administrator. 

|FR  Doc.  93-1143  Filed  1-15-93;  8:45  ami 
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National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting  of  the  National  Cancer 
Advisory  Board,  Subcommittee  on 
Interactions  With  Voluntary 
Organizations 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Cancer  Advisory  Board, 
Subcommittee  on  Interactirais  With 
Voluntary  Organizations,  National 
Cancer  Institute,  National  Institutes  of 
Health  on  January  27, 1993,  Room  2A52, 
Building  31,  9000  Rockville  Pike, 
Bethesda,  Maryland  20892. 

The  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  4  p.m. 
Attendance  will  be  limited  to  space 
available.  Agenda  items  will  include  an 
update  on  ASSIST;  coordination  of 
Epidemiology  and  Statistics  between  the 
National  Cancer  Institute  and  the 
American  Cancer  Society;  and  the 
planning  for  a  national  meeting  on 
collaborations  between  NQ  and 
Voluntary  and  Advocacy  Groups. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  in  advance 
of  the  meeting  should  contact  Mr.  Paul 
Van  Novel,  Executive  Secretary, 


Subcommittee  on  Interactions  With 
Voluntary  Organizations,  National 
Cancer  Advisory  Board,  National  Cancer 
Institute,  Building  31,  room  10A31, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  301/496-6631. 

The  Committee  Management  Office, 
National  Cancer  Institute,  Building  31, 
room  10A06,  National  Institutes  of 
Health,  Bethesda.  Maryland  20892. 
(301)  496-5708,  will  provide  summary 
of  meeting  minutes  and  a  roster  of  the 
committee  members  upon  request. 

Dated;  January  11, 1993. 
Susan  K.  Fridman, 
Ckyaunittee  Management  Officer,  NJH. 
(FR  Doc.  93-1119  Fiied  1-15-93;  8:45  am] 
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National  Institute  of  General  Medical 
Sciences;  Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetings  of 
the  committees  of  the  National  Institute 
of  General  Medical  Sciences  for  March 
1993. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
relating  to  committee  business  for 
approximately  one  hour  at  the 
beginning  of  die  first  session  of  the  first 
day  of  the  meeting.  Attendance  by  the 
public  will  be  limited  to  space  available. 

These  meetings  will  be  closed 
thereafter  in  accordance  with  provisions 
set  forth  in  sees.  552b(c)(4)  and 
552b(c)(6),  title  5,  U.S.C.  and  sec.  10(d) 
of  Public  Law  92-463,  for  the  review, 
discussion,  and  evaluation  of  individual 
research  training  grant  and  research 
center  grant  applications.  The 
discussions  of  these  applications  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Mrs.  Ann  Dieffenbach,  Public 
Information  Officer,  National  Institute  of 
GeneraLMedical  Sciences,  National 
Institutes  of  Health,  Building  31,  room 
4A52,  Bethesda,  Maryland  20892 
(Telephone:  301-496-7301),  will 
provide  a  summary  of  the  meeting  and 
a  rost^  of  committee  members. 

Substantive  program  information  may 
be  obtained  fitim  each  scientific  review 
administrator  whose  name,  room 
number,  and  telephone  number  are 
listed  below  each  committee: 

Name  of  Committee:  Cellular  and 
Molecular  Basis  of  Disease  Review 
Committee. 
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Scientific  Peview  Administrator:  Dr.  Carole 
Latker,  room  9 A 10,  Westwood  Building, 
Telephone:  301-496-7125. 

Date  of  Meeting:  March  3, 1993. 

Place  of  Meeting:  Building  31-C 
Conference  Room  9,  National  Institutes  of 
Health,  Bethesda.  Maryland  20692. 

Open:  March  3,  8:30  a.m.-9:30  a.m. 

dosed:  March  3, 9:30  a.m.-adjoununent 

Name  of  Committee:  Minority  Access  to 
Research  Careers  Review  Subcommittee. 

Scientific  Review  Administrator:  Dr. 
Richard  Martinez,  9A1B,  Westwrood  Building, 
Telephone:  301-496-7585. 

Dates  of  Meeting:  March  11-12. 1993. 

Pfoce  of  Meeting:  Building  31-C 
Conference  Room  9,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892. 

Open:  March  11,  8:30  a.m.-9:30  a.m. 

dosed:  March  11, 9:30  a.m.-5  p.m.;  March 
12,  8:30  a.m.-ed)oununent. 

Name  of  Committee:  Pharmacological 
Sciences  Review  Committee. 

Scientific  Review  Administrator:  Dr.  bene 
Glowinski,  room  9A10,  Westwood  Building. 
Telephone:  301-496-7125. 

Date  of  Meeting:  March  15, 1993. 

Place  of  Meeting:  Building  31-C, 
Conference  Room  7,  National  Institutes  of 
Health,  Bethesda.  Maryland  20892. 

Open:  March  15,  8;30  a.m.-9:30  a.m. 

Closed:  March  15, 9:30-adjoumment 

Name  of  Committee:  Minority  Biomedical 
Research  Support  Review  Subcommittee. 

Scientific  Review  Administrator  Dr.  Ernest 
Marquez,  room  9A13,  Westwood  Building, 
Telephone:  301-402-0635. 

Dates  of  Meeting:  March  18-19, 1993. 

Place  of  Meeting:  Building  31-C, 
Confarence  Room  9,  National  Institutes  of 
Health,  Bethesda.  Maryland  20892. 

Open:  March  18,  8:30  a.m. -9:30  a.m. 

Closed:  March  18, 9:30  a.m.-5  p.m.;  March 
19,  8:30  a.m.-adjoumment 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.859,  93.862,  93.863,  93.880, 
National  Institute  of  General  Medical 
Sciences,  National  Institutes  of  Health) 

Dated:  January  8, 1993. 
SoMa  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  93-1120  Filed  1-15-93;  8:45  am] 
nUMQ  CODE  4140-01-M 


available.  In  accordance  with  the 
provisions  set  forth  in  sections 
S52b(c)(4)  and  5S2b(c)(6).  title  5.  U.S.C 
and  section  10(d)  of  Public  Law  92-463. 
the  meeting  will  be  closed  to  the  public 
for  the  review,  discussion,  and 
evaluation  of  indi\'idual  grant 
applications  and  contract  proposals 
from  10  a.m.  until  recess  on  February  3. 
and  from  8:30  a.m.  until  adjoiunment 
on  February  4.  These  applications, 
proposals,  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commennal  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications  and  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Ms.  Patricia  Randall,  Office  of 
Research  Reporting  and  Public 
Response,  National  Institute  of  Allergy 
and  Infectious  Diseases,  Building  31, 
Room  7A32,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892, 
telephone  301-496-5717,  will  provide  a 
summary  of  the  meeting  and  a  roster  of 
the  committee  members  upon  request 

Dr.  Mark  L.  Rohrbaugh,  Scientific 
Review  Administrator,  Allergy, 
Immunology  and  Transplantation 
Research  Committee,  NIAID,  NIH.  Solar 
Building,  Room  4C22,  Bethesda, 
Maryland  20892,  telephone  301-496- 
8424,  will  provide  siuratantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Immunology,  Allergic 
and  Immunologic  Diseases  Research, 
National  Institutes  of  Health) 

Dated:  January  8, 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  93-1121  Filed  1-15-93;  8:45  am] 
MUJNO  COOC  4140-ei-M 


National  Instltuta  of  Allergy  and 
Infeetioua  Disease*;  Notice  of  Meeting: 
Allergy,  Immunology,  and 
Transplantation  Reeearch  Conunlttea 

Pursuant  to  Public  Law  02-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Allergy,  Immunology,  and 
Transplantation  Research  Committee  on 
February  3-4, 1993,  at  the  Chevy  Chase 
Holiday  Inn,  5520  Wisconsin  Avenue. 
Chevy  Chase,  Manrland  20815. 

The  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  10  a.m.  on 
February  3,  to  discuss  administrative 
details  relating  to  committee  business 
and  for  program  review.  Attendance  by 
the  public  will  be  limited  to  space 


National  institute  of  Allergy  end 
Infectious  Diseases;  Amended  Notice 
of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Microbiology  and 
Infectious  Diseases  Research  Committee, 
National  Institute  of  Allergy  and 
Infectiotis  Diseases  on  February  2S-26, 
1993,  in  Building  3lC,  Conference 
Room  10,  at  the  National  Institutes  of 
Health,  Bethesda,  Maryland  20892 
which  was  published  in  the  Federal 
Register  on  December  11, 1992  (57  FR 
239). 

This  committee  was  to  have  convened 
at  8  a.m.  on  February  25  and  ctxitinue 
imtil  adjournment  on  February  26.  The 
meeting  has  been  changed  to  convene 
on  February  24  at  8  a.m.  and  continue 
until  adjournment  on  February  26  in 


Building  3lC,  Conference  Room  10, 
Bethesda,  Maryland  20892. 

The  meeting  will  be  open  to  the 
public  from  8  a.m.  to  10  a.m.  on 
February  24.  The  meeting  will  be  closed 
to  the  public  from  10  a.m.  until  recess 
on  February  24,  8  a.m.  until  recess  on 
February  25,  and  from  8  a.m.  imtil 
adjournment  on  February  26. 

Dated:  January  12, 1993. 
SoMB  K.  FtUman, 

Committee  Management  Officer,  NIH. 
[FR  Doc  93-1124  Filed  1-15-03;  8:45  ami 

MUMO  COOC  414e-tt-« 


National  Institute  of  Dental  Ressareh; 
Notice  of  Canceliation  of  Meeting 

Notice  is  hereby  given  of  the 
cancellation  of  the  meeting  of  the 
Extramural  Program,  National  Institute 
of  Dental  Research,  January  27. 1903.  st 
the  Holiday  Inn,  5520  Wisconsin 
Avenue,  Cbevy  Chase,  Maryland,  which 
was  published  in  the  Federal  Register 
on  January  8,  (58  FR  3291). 

The  meeting  was  cancelled  due  to 
complications  of  other  commitments 
and  will  be  rescheduled  at  a  later  date. 

Dated:  January  12, 1993. 
Suaan  K.  Feldman. 
Committee  Management  Officer,  NIH. 
[FR  Doc  93-1125  Filed  1-15-93;  8:45  am] 
■MXMa  COOC  4i4e-ei-M 


National  Institute  of  Genersl  Medical 
Sciences;  Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  notice  of  meeting  of  the  National 
Advisory  General  Medical  Sciences 
Cotincil,  National  Institute  of  General 
Medical  Sciences,  February  1-2, 1993, 
in  Building  1,  Wilson  Hall,  National 
Institutes  of  Health,  which  was 
published  in  the  Federal  RegistCT  on 
January  6  (58  FR  574). 

The  meeting  will  be  open  to  the 
public  on  February  1,  from  8:30  a.m.  to 
11  a.m.  in  Wilson  Hall,  and  from  11  ajn. 
to  1:30  p.m.  in  Building  31,  Conference 
Room  IIAIO. 

Dated:  January  12, 1993. 
Soaan  K.  Feldman. 

Committee  Management  Officer,  NIH. 
[FR  Doc  93-1123  Filed  1-15-93;  8:45  am] 
MUMQ  COOC  4140-ei-M 

\ — 

National  InstHuts  of  Mental  Heattii; 
Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetings  of 
the  review  committees  of  the  National 
Institute  of  Mental  Health  for  February 
1993. 
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These  meetings  will  be  open  to  the 
public  as  indicated  below  for  the 
discxission  of  NIMH  policy  issues  and 
will  include  ciurent  administrative, 
legislative,  and  program  developments. 

All  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in 
§§  552b(c)(4)  and  552b(c)(6),  UUe  5, 
U.S.C.  and  §  10(d)  of  Public  Law  92- 
463,  for  the  review,  discussion  and         I 
evaluation  of  individual  grant  I 

appUcations.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Joanna  L.  Kieffer,  Committee 
Management  Officer,  National  Institute 
of  Mental  Health,  Parklawm  Building, 
room  9-105,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Area  Code  301, 
443-4333,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  committee 
members. 

Other  information  pertaining  to  the 
meetings  may  be  obtained  from  the 
contact  person  indicated: 

Committee  Name:  Clinical  Subcommittee, 
Mental  Health  Special  Projects,  Review 
Committee. 

Contact:  Gwen  C  Artif,  Room  9C-08. 
Parklawn  Building,  Telephone:  301, 443- 
1367. 

Meeting  Date:  February  10-12, 1993. 

Place:  Ramada  Hotel,  1701  Belmont 
Avenue.  Baltimore,  MD  2124 

Open:  Febniary  10. 1993.  ^p.m.-8  p.m. 

Qosed:  Febniary  10,1993,8  p.m.-lO  p.m.; 
Febniary  11. 1993.  9  a.m.-5  p^;  FetMiiaiy 
12. 1993, 9  a.m.-adioununent 

Committee  Name:  Clinica^Subcommittee 
Mental  Health  Special  Prqfects,  Review 
Committee. 

Contact:  Cwen  C  Artis.  I^m  9G-08. 
Parklawn  Building,  Telephone:  301. 443- 
1367.  / 

Meeting  Date:  February  17-19. 1993. 

Place:  Holiday  Inn,  7730  Bonhomme 
Avenue,  Clayton,  MO  63105. 

Open:  Febniary  17,  1993,  7  p.m.-8  p.m. 

Qosed:  February  17, 1993,  8  p.m.-lO  p.m.; 
February  18, 1993,  9  a.m.-5  p.m.;  February 
19. 1993, 9  a.m.-edioumment 

Committee  Name:  Qinical  Subcommittee. 
Mental  Health  Special  Proyeds,  Review 
Committee. 

Contact:  Cwen  C  Aitis,  Room  9C-08. 
Parklawn  Building,  Telephone:  301,  443- 
1367. 

Meeting  Date:  February  24-26, 1993. 

Place:  The  Hilton,  3800  Hillsborough  Road, 
Durham,  NC  27705. 

Open:  February  24. 1993.  7  p.m.-«  p.m. 

Qosed:  February  24. 1993. 8  p.m.-lO  p.m.; 
February  25, 1993.  9  a.m.-5  p.m.;  February 
26. 1993. 9  am.-ad)oumment. 

I     - 


(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.126,  Small  Business 
Innovation  Research;  93.176,  ADAMHA 
Small  Instrumentation  Program  Grants; 
93.242,  Mental  Health  Research  Grants; 
93.281,  Mental  Research  Scientist 
Development  Award  and  Research  Scientist 
Development  Award  for  Clinicians;  93.282, 
Mental  Health  Research  Service  Awards  for 
Research  Training;  and  93.921,  ADAMHA 
Science  Education  Partnership  Award) 

Dated:  January  8, 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NUi. 
|FR  Doc.  93-1122  Filed  l-15-«3;  8:45  ami 
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Public  Health  S«rvic« 

Correction  of  Data  In  Notica 
Concaming  Opportunity  for  a  Haaring 
on  Scientific  Miaconduct  Findinga 

agency:  Public  Health  Service,  DHHS. 
ACTION:  Correction. 

A  Notice,  beginning  on  page  53125  in 
the  issue  of  November  6, 1992,  entitled 
"Opportunity  for  a  Hearing  on  Office  of 
Research  Integrity  Scientific  Misconduct 
Findings",  inadvertently  used  a  wrong 
date,  the  third  column  of  page  53125, 
the  notice  stated  that  administrative 
hearings  will  be  provided  for  any  case 
that  has  not  been  "closed"  as  of  May  29. 
1991,  the  date  the  Secretary  approved  a 
pertinent  reorganization  of  Public 
Health  Service  component  offices.  The 
actual  date  of  the  Secretary's  approval, 
and  hence  the  correct  date,  is  May  29, 
1992. 

John  Gallivaii. 
PHS  Regulations  Officer. 
(FR  Doc.  93-1191  Filed  1-15-93;  8:45  am] 

BHJJNG  CODC  41S»-17-H 


DEPARTIMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assiatant  Secretary  for 
Houaing-Federal  Houaing 
Commiaaioner 

[Docket  No.  N-93-3201;  FR-2923-N-01] 

Change  In  Procedure  for  Procaaaing 
Davalopar-Submlttad  Matarlala  Under 
15U.S.C.1701etaaq. 

AGENCY:  Office  of  Assistant  Secretary  for 

Housing-Federal  Housing 

Commissioner,  HUD. 

ACTION:  Notice  of  change  in  procedures 

for  Interstate  Land  Sales  Registration 

Division. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  land  sales  developers  subject 
to  the  Interstate  Land  Sales  Full 


Disclosure  Act  that,  efiiactive  March  1, 
1993,  Initial  Statements  of  Record, 
Consolidated  Statements  of  Record  and 
Amendments  thereto  that  are  submitted 
in  accordance  with  15  U.S.C.  1701  et 
seq.  and  24  CFR  1710.100  through 
1710.219  will  no  longer  be  routinely 
subjected  to  a  cover-to-cover 
examination  by  the  Department  prior  to 
the  issuance  of  an  effective  date. 
Instead,  only  a  selected  niunber  of  such 
filings  will,  as  a  matter  of  course,  be 
subjected  to  a  cover-to-cover 
examination.  If  deficiencies  in  such 
filings  are  noted,  a  Suspension'Notice 
listing  those  deficiencies  and 
suspending  the  30-day  automatic 
effective  date  provided  for  at  15  U.S.C 
1706(a)  will  be  sent  to  the  submitting 
developer.  However,  all  filings  will, 
upon  receipt  by  the  Department,  be 
checked  to  assure  that  the  filings  is  in 
a  proper  format  and  that  the  fee  required 
by  24  CFR  1710.35  has  been  submitted. 
Developers  will  receive  a  Suspension 
Notice  when  incomplete  submissions 
are  received.  When  it  is  determined  that 
a  filing  not  subject  to  a  cover-to-cover 
examination  is  complete,  the  Secretary 
will  issue  a  notification  of  effective  date 
which  will  be  within  30  days  of  the  date 
a  complete  filing  was  received  by  the 
Department  in  accordance  with  15 
U.S.C.  1706. 

It  is  the  developer's  responsibility  to 
submit  complete  and  accurate 
information.  The  Department  will  rely 
on  the  developer's  affirmative  (24  CFR 
1710.219)  that  the  information 
submitted  is  full,  true,  complete  and 
correct.  In  the  event  that  any  imtrue 
statement  or  omission  of  a  material  fact 
is  discovered,  the  developer  will  be 
subject  to  civil  money  penalties  as 
specified  at  15  U.S.C.  1717a  as  well  as 
the  criminal  penalties  prescribed  by  15 
U.S.C.  1717  and  18  U.S.C.  1001  if  the 
violation  is  found  to  have  been  willful. 
The  processing  of  requests  for  Multi- 
Site  Subdivision  Exemptions  (24  CFR 
1710.15),  Substantial  Compliance 
Exemptions  (24  CFR  1710.16),  Advisory 
Opinions  (24  CFR  1710.17),  and  No 
Action  Letters  (24  CFR  1710.18)  are  not 
affected  by  this  change  in  procedure. 
Requests  will  continue  to  be  submitted 
as  specified  in  the  CFR  and  the 
customary  examination  and  notification 
will  continue. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  J.  Weichmann,  Director,  Interstate 
Land  Sales  Registration  Division, 
Department  of  Housing  and  Urban 
Development,  room  6278,  Washington, 
DC  20410;  telephone.  (202)  708-0502  or 
(202)  708-3938  (TDD  for  hearing- 
impaired).  (These  are  not  toll  free 
numbers). 
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SUPPLEMENTARY  MFORMATION:  The 
Interstate  Land  Sales  Full  EKsclosure 
Act  (15  U.S.C.  1701  et  seq.)  requires  that 
developers  using  any  means  or 
instraments  of  interstate  commerce,  or 
the  mails,  to  sell  or  lease  lots  in  a 
subdivision  not  otherwise  exempt,  must 
file  with  the  Secretary  of  HUD  a 
Statement  of  Record  containing 
comprehensive  disclosures  on  specified 
aspects  of  the  offering.  Before  non- 
exempt  sales  or  leases  can  legally  be 
made,  the  Secretary  must  issue  an 
effective  date  for  the  Statement  of 
Record  filed.  (Although  the  Act  permits 
a  Statement  of  Record  to  become 
effective  automatically  30  days  after  it 
was  filed  if  the  Secretary  has  not  acted, 
this  situation  has  rarely  ocaured.)  Prior 
to  the  signing  of  a  sale  or  lease 
agreement,  each  prospective  piutihaser 
must  be  given  a  Property  Report  that  is 
a  compendium  of  the  disclosures 
supported  by  the  Statement  of  Record 
and  is  intended  to  provide  sufficient 
information  about  the  developer  and  the 
subdivision,  and  other  relevant 
information  so  that  the  prospective 
purchaser  can  make  an  informed 
decision  on  the  purchase. 

Developers  wanting  to  add  lots  to  an 
effective  Statement  of  Record  must  file 
a  Consohdated  Statement  of  Record. 
When  there  is  a  change  in  any  material 
fact  contained  in  an  effective  Initial  or 
Consolidated  Statement  of  Record  or  the 
corresponding  Property  Report,  the 
developer  must  file  with  the  Secretary 
an  amendment  to  the  Statement  of 
Record  reflecting  the  change. 

Since  the  effective  date  of  the  Act  on 
April  28, 1969.  material  submitted  by 
developers  as  Initial  or  Gmsolidated 
Statements  of  Record  and  Amendments 
has  been  subjected  to  a  cover-to-cover 
examination  to  assure  that  the 
information  submitted  on  its  face  meets 
the  statutory  and  regulatory 
requirements.  Any  deficiencies, 
omissions  or  unsupported  claims  noted 
during  the  examination  are 
commxmicated  to  the  developer  by  way 
of  Suspension  Notice.  This  notification 
suspends  the  effective  date  of  the 
materials  filed  until  the  deficiencies, 
omissions  or  unsupported  claims  are 
corrected.  The  developer  then  submits  a 
correcting  amendment  which  is 
examined  in  the  same  detail  as  the 
original  submissions.  If  examination  of 
the  amendment  reveals  that  the  items 
identified  in  the  Suspension  Notice  are 
not  corrected  or  if  additional 
deficiencies,  omissions  or  unsupported 
claims  are  noted,  another  Suspension 
Notice  is  issued.  This  process  continues 
until  the  material  submitted  by  the 
developer  meets  all  the  statutory  and 
regulatory  requirements  to  the 


satisfaction  of  the  Secretary  after  which 
an  effective  date  is  assigned  and  sales 
and  leases  can  lesally  begin. 

Effective  March  1, 1993,  the  routine, 
cover-to-cover  examination  of  each 
Statement  of  Record,  Consolidated 
Statement  of  Record  or  Amendments 
thereto  received  by  the  Department  will 
be  discontinued.  The  Department  will 
rely  on  the  submitting  developer's 
affirmation  required  by  24  CFR 
1710.219  that  the  information  submitted 
is"*  *  *  full,  true,  complete  and 
correct."  However,  cover-to-cover 
examinations  of  Statements  of  Record, 
Consolidated  Statements  of  Record  and 
Amendments  will  be  made  on  a 
selective  basis  as^termined  by  the 
Secretary.  The  Seoetary  reserves  the 
right  to  perform  a  cover-to-cover 
examination  of  any  and  all  such  filings 
and  records  at  any  time. 

If  any  subsequent  examination  of  a 
Statement  of  Record,  Consolidated 
Statement  of  Record  or  Amendment 
reveals  that  it  contains  an  untrue 
statement  of  a  material  fact  or  omits  to 
state  a  material  fact  required  to  be 
disclosed,  the  responsible  developer 
will  be  subject  to  civil  money  penalties 
as  specified  at  15  U.S.C.  1717a,  as  well 
as  the  criminal  penalties  prescribed  by 
15  U.S.C.  1717  and  18  U.S.C.  1001  if  the 
violation  is  found  to  have  been  willful. 

15  U.S.C.  1717a  provides,  among 
other  things,  that  the  Secretary  may 
impose  a  civil  money  penalty  on  any 
person  who  knowingly  and  materially 
violates  any  provisions  of  the  Interstate 
Land  Sales  Full  Disclosure  Act,  15 
U.S.C.  1701  et  seq.;  the  rules  and 
regulations  set  forth  at  24  CFR  1700  et 
seq.;  or  any  order  issued  thereunder. 
The  Secretary  may  impose  up  to  $1,000 
for  each  violation,  except  that  the 
maximiun  penalty  for  all  violations  by 
a  particular  person  during  any  one  year 
period  shall  not  exceed  $1  million.  Each 
violation  of  this  title,  or  any  rule, 
regulation,  or  order  issued  under  this 
title,  shall  constitute  a  separate  violation 
with  respect  to  each  sale  or  lease  or  offer 

to  Ssll  or  168S6 

15  U.S.C.  1717  provides  that  a  willfiil 
violation  of  any  provision  of  the  Act  or 
the  regulation,  or  a. willful  violation  of 
the  disclosure  requirements  for  the 
Statement  of  Record  or  the  Property 
Report,  is  punishable  by  a  fine  not 
exceeding  $10,000  or  imprisonment  of 
not  more  than  five  years,  or  both. 

18  U.S.C.  1001  provides,  among  other 
things,  that  whoever  knowingly  and 
willfully  makes  or  uses  a  document  or 
writing  containing  any  false,  fictitious, 
or  fi-audulent  statement  or  entry,  in  any 
matter  within  the  jurisdiction  of  any 
department  or  agency  of  the  United 
States,  shall  be  fined  not  more  than 


$10,000  or  imprisoned  for  not  i 
5  years  or  both. 

Upon  receipt  of  a  Statement  of\ 
Record,  ConsoUdated  Statement  i 
Record  or  Amendment,  a  review ' 
made  to  ascertain  whether  the  i 
is  correct  as  to  form  and  whether 
in  the  proper  amount  and  form 
by  24  CFR  1710.35  is  included.  |f  the 
submission  is  incorrect  as  to  fortn  or  if 
the  fee  is  improper  or  not  inclined,  the 
developer  will  be  notified  by  way  of  a 
Suspension  Notice  as  specified  at  24 
CFR  1710.45(a).  In  addition,  an  editorial 
review  of  the  draft  property  report 
section  may  be  made  on  Statements  of 
Record,  Consolidated  Statements  of 
Record  and  Amendments  that  are  not 
selected  for  a  cover-to-cover 
examination. 

In  those  cases  where  a  Statement  of 
Record,  Consolidated  Statement  of 
Record  or  Amendment  is  received,  is 
not  selected  for  a  cover-to-cover 
examination  and  contains  all  required 
materials,  a  notification  will  be 
forwarded  to  the  submitting  developer 
specifying  the  effective  date  that,  in  all 
cases,  will  be  within  30  days  from  the 
date  that  a  complete  submission  was 
received  at  the  Department.  This 
notification  may  or  may  not  be 
accompanied  by  required  editorial 
changes  to  be  made  in  the  property 
report  final  version.  The  notification 
will  also  contain  reminders  of  report 
due  dates  under  the  effective 
registration. 

Statements  of  Record,  Consolidated 
Statements  of  Record  and  Amendments 
that  are  selected  for  a  cover-to-cover 
examination  will  be  processed  under 
the  procedure  employed  prior  to  the 
change  announced  in  this  Notice.  If 
deficiencies  are  noted  from  the 
examination,  a  Suspension  Notice 
listing  those  deficiencies  and 
suspending  the  30-day  automatic 
effective  date  provided  for  at  15  U.S.C 
1706(a)  will  be  sent  to  the  submitting 
developer.  Upon  receipt  of  one  or  more 
pre-effective  amendment(s)  correcting 
the  deficiencies  an  effective  date  letter 
will  be  sent,  after  which  sales  or  leases 
may  legally  begin. 

This  change  in  procedure  is  excluded 
firom  NEPA  requirements  in  accordance 
with  24  CFR  50.20  (e)  and  (k)  because 
it  is  an  action  under  the  Interstate  Land 
Sales  Full  Disclosure  Act  and  only 
relates  to  internal  administrative 
procedures  whose  content  does  not 
constitute  a  development  decision  nor 
affect  the  physical  condition  of  project 
areas  or  building  sites. 

This  Notice  does  not  implement  any 
change  in  the  information  collection 
requirements  of  the  referenced 
regulations  and  therefore  is  not  subject 
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to  Office  of  Management  and  Budget 
review  nnder  the  Paperwork  Reduction 
Act  of  1980.  The  changes  made  here  do 
not  afiect  any  reporting  requirement* 
previooslj  approred  and  do  not  propose 
or  impose  any  new  reporting 
requirements.  For  the  same  reasons,  die 
changes  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regu!atary  Flexibility  Act. 

Dated:  Jaauaiy  4. 1903. 
Ajthvl.HiU. 

Astirtamt  Secretary  for  Hoasing— Federal 
Housing  Coaunigsioaer. 
(FR  Doc  •3-1221  PllMi  l-lS-ft3;  •:45  Kll 
BtLUNQi 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  th*  Socralary 

[W0-220-03-O20-1 2] 

Graiing  Adminlslratton — Exduaive  of 
Alaska;  Grazing  Fee  for  ttte  1993 
GradngYMf 

agency:  Office  of  the  Secretary.  Interior. 
ACTION:  Notice  of  establishment  of 
grazing  fee  for  the  1993  grazing  year. 

SUMMARY:  Tbe  Secretary  of  the  Interior 
hereby  announce*  that  the  fee  for 
livestock  grazing  for  the  1983  grazing 
year  is  $1.86  per  animal  unit  month  on 
public  lands  administered  by  the 
Bureau  of  Land  Management. 
EFFGCTWE  DATE;  March  1, 1993,  throng 
February  28. 1994. 
ADDRESSES:  Any  inquiries  should  be 
sent  to:  Director  (220).  Bureau  of  Land 
Management,  Main  Interior  Bldg.,  rm. 
5650. 1849  C  Street.  NW..  Washington. 
DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  D.  Waite,  202-653-9193. 


SUPPt^MEKTARY  MFORMAHON:  Grazing 
fees  for  the  use  of  public  rangetanda  are 
established  and  collected  under  the 
authority  of  section  3  of  the  Taylor 
Crazing  Act  of  1934.  as  amended  (43 
U.S.C  315).  and  Executive  Order  12548 
of  February  14, 1986.  The  grazing  fees 
are  computed  by  the  formula 
established  in  43  CFR  4130.7-1. 

Dated  Jwauary  12, 1993. 
Daniel  Tftlbst. 

Depaty  Assistant  Secretary,  hind  and 
Minemls  h4anageaienL 
(FR  Doc.  93-1142  Piled  l-lS-»i;  8:45  am) 


Bureau  of  Land  Managamant 
[WO-760-03-4410-01-a«1iq 

PubHc  Land  and  Raaourcas;  Planning, 
Programming,  and  Budgeting 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notification  of  Resource 

MaoagemeiU  Planning  Schedule. 

SUMMARY:  Resource  management 
planning  for  the  Bureau  of  Land 
Management  (BLMJ  administered  lands 
is  governed  by  regulations  43  CFR 
1610.2(b)  requiring  the  BLM  to  publish 
a  planning  schedule  advising  the  public 
of  the  status  of  resource  management 
plans  (RMP's)  in  prepvation.  Projected 
new  RMP  starts  for  the  3  succeeding 
fiscal  years  ore  also  identified  to  provide 
the  public  an  opportunity  to  comment 
on  the  projected  planning  schedule  and 
to  aid  coordination  with  other  agencies. 
SUPPt.EMENTARY  MfORMATION:  A  limited 
number  of  new  starts  for  RMP's  are 
projected.  There  are  currently  36  RMP 
efforts  imderway  (not  including 
amendments  and  revisions).  Seven  of 
the  RMP's  are  forecasted  to  be 
completed  in  fiscal  year  1993  and  an 


additional  21  to  be  completed  in  fiscal 
year  1994.  Theae  efforls  are  having  a 
itgnificant  effiact  on  the  BLM'a 
capability  to  initiate  new  RMP's  and 
complete  maintanaBce/manitoring  and 
implementatioa  of  the  existing  RMP's. 
Upon  oooapledoo  of  a  ma)or  portion 
of  the  currant  ongoing  RMP's,  the  BLM 
will  start  a  limited  number  of  new 
RMP's  or  RMP  reviaioiis  within  the 
current  agency  capabitity.  A  priority 
ranking  mtem  will  he  utilized  to 
allocate  the  liraitBd  new  planning 
efforts.  New  starts  for  fiscal  jraer  1994 
include  the  Lower  Glla  RMP  (Arizona) 
and  Snake  River/Deep  Qre^  RMP 
(Idaho).  New  starts  for  1995  include 
Malheur/Jordon  RMP  (Oregon)  and 
Price  RMP  (Utah). 

The  planning  process  begins  with  the 
publication  of  a  Notice  of  Intent  to 
initiate  an  RMP.  Public  notice  and 
opportunity  for  participation  in  each 
RMP  are  provided  as  required  by  the 
regulations  (43  CFR  1610.2(f)). 
Publication  of  the  draft  RMP  and 
associated  draft  environmantal  impact 
statement  as  indicated  on  the  schedule 
is  a -key  op^rtunity  for  public 
comment. 

A  key  to  the  abbreviations  used  is 
provided  after  the  schedule. 

DATES:  Comments  on  the  schedule  shall 
be  submitted  by  February  18, 1993. 

ADDRESSES:  Comments  should  be  sent  to 
Director  fWO-760).  Bureau  of  Land 
Management,  rm.  406  LS.  1849  C  Street, 
NW.,  Washington.  DC  20240. 

FOR  FURTHB^  INFORMATION  COMTACm  Tom 
Walker  or  Bruce  R  Flinn  on  (202)  653- 
8824. 

Dated:  )annary  11. 1993. 
CY  {amiton. 
Director 


Table  1.— Bureau  of  Land  Management  Planmmo  Schhxjle 


State,  dstilct  and  lesouice  area 


Aiaskr 


Arizona: 

Phoenix  IQngraan  . 


Saffoitf . 


CaMomia: 

Bakacsaak»-Callan(e 

CtfMofviia        Desert — PalrH 

SpdngL 
UWaH— ReddirtQ 

Cokwado: 

Cafxm  CXy— RDyaf  Go«go  ~ 


Pten  name  and  type  (nnalpr  resouice/lasue) 


Soulhcentrrt  RMP  (recreattoa  wWMe 


Kingniaii  RMP  (laalty.  ACEC.  giazing.  wM- 

Me. 
lontnr  GHa  RMP  (realty.  rscreaUon,  rMUUe 

Saamd  RMP  (wcmation.  oN-nad  MNdea. 
ACEC). 

CaHente  RMP  (0&6.  realty) 


Soutn  Coast  RMP  (O&Q.  really,  torestiy. 


RsddbiB  RMP  (r$£.  forestry.  widKa) 

Royal  Qotge  RMP  («w«d  and  aSkirte  rtvar. 
0rezlnQ.  realty,  O&G,  recreation). 


Fiscal  year  1983 


0RMP«JOS 


F£ISff>RMP 
ARMP/ROO 


^MWwtW^^^^ 


PRMP/FEIS 
PRMP/FE1S 

ARMPAXX) 
ORMP/OEIS 


Fiacal  year  1994 


PRMP/FEtS 
ARMPff^OO 


NOI 


MUPmOO 


PRMP^EtS 
ARMP/nOO 


FISGal  year  1996 


ORMPi<OEIS 


Flaca»  year  1996 


FE1SA>RMP 
ARMP/ROO 
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Table  1.— Bureau  of  Land  Management  Planning  Schedule— Continued 


Slate,  dtetilct  and  raaouroa  araa 


Plan  nama  and  type  (maior  rasourcaAaaua) 


Fiscal  year  1993 


Fiacal  yaar  1904 


Flacal  yaari996 


Fiacal  yaar  1906 


Craig— WNte  RNer 

Idaho: 

Bolsa  Owryhaa 


Burtey 

Salmon  ChaHa 

Shoahona  Bannatt  HMs 

Montana: 

LeMtstowrv-^JudRti     Valay. 

Ptiillipa. 
Mllas  CHy-Blg  Dry 

Nevada: 

Batne  Mountain— Tonopah  . 

Laa  Vegaa— StataNne 


NewMflodco: 

Laa  Cnicea— Mimbraa . 

Roswefl— RosrweH „. 

Tutta— Oklahoma  ~ 


II 


Oregon: 

Coos  Bay  _.. 


Eugene  

Latoview-Klamath  FalB  , 

MedfonJ 

Roaetxitg 

SOlHn 

Vale 


Eastern  States: 


MMwaukae 


Utah: 

Cedar  City— Kanab- 

Escalante. 
Obde  

RkMleid-Hemy  Mountain  . 

Vernal— Diamond  Mountain 

Pilce „ „ 

MD*b— Grand 

Wyoming: 

Casper— Newcastle — 

BuNalo 

Rock  Springs— Green  River 

\Moriand— Grass  Creak 


White  River  RMP  (O&Q.  rtpatlan,  T&E, 
grazing,  oN  shale). 


0«vyt)ee  RMP  (grazing,  viriidWe) 


Snake  River/Deep  Creek  RMP  (grazing,  re- 
alty. wihjMe). 

CtwHia  RMP  (realty,  grazing.  T&E.  wlW  & 
scenic  tivars). 

Bannatt  Hi«s  RMP  (grazing.  recreatk>n) 


JudWWaley/Phillips   RMP   (O&Q,   realty, 

oH-road  velMe). 
Big  Dry  RMP  (realty,  o(f-road  vehkdes)  


Tonopah  RMP  (O&G.  realty) 

Statelna  RMP  (realty.  T&E  species) . 


IMmbres  RMP  (off-road  vehk:les,  access. 
realty). 

Rosivea  RMP  (O&G.  mining,  off-road  vehi- 
cles). 

Oklahoma  RMP  (O&G.  coal  leasing) 

Texas  RMP  (0&G,  coal  leasing) 


Coos  Bay  RiyiP  (forestry,  watershed,  wiU- 

Wa,  realty.  ACEC). 
Eugene  RMP  (fofestry,  watershed,  ACEC, 

realty). 
Klamath  Fals  RMP  (forestry,  watershed, 

wtMWe.  range,  ACEC). 
Madord  RMP  (forestry,  wlkliife,  watershed. 

realty.  ACEC). 
Rosetxirg  Rl^  (forestry,  wIMIIfe,  water- 
shed, realty,  ACEC). 
Salem  RMP  (forestry,  wiMHfa,  watershed, 

realty). 
Matwur/Jontan  RMP  (wikffife,  watershed. 

minerais,  range). 

Ftorfcta    RlwlP   (lands,    minerals,   wNdMe, 

recreation). 
Mk:higan  RMP  (oH  and  gas) . 


Kanat>-Escalante  RMP  (recreaflon,  wMMe) 


DiJde  RMP  (recreatk)n,  range,  wikftfe) . 
Henry  Mountain  RMP  (ACEC,  wIMUfe) 


Diamond  Mountain  RMP  (wtklllfe.  O&G) 

Prtoa  RMP  (wHIMe.  range,  O&G)  _ 

Grand  RMP  Revtskm  (O&Q,  wikMe,  recre- 

Newcastle  RMP  (04Q)  

Buffato  RMP  reviskxi  (O&G.  wlkMfe.  range) 
Green   River   RMP   (O&Q,   grazlrig,   wikl 

horses,  cultural  resources). 
Graas  Creek  RMP  (wikJKfe.  watershed)  ...... 


DRMP/DEIS 
DRMP/DEI8 

DRMP/DEIS 

PRMP/FEIS 
ARMP/ROD 

PRMP/FEIS 
ARMP/ROD 
NOI 


DRMP/DEIS 
PRMP/FEIS 


PRMP/FEIS 
ARMP/ROD 
DRMP/DEIS 

ORMP/FEIS 


PRMP/FEIS 
PRMP/FEIS 
PRMP/FEIS 
PRIutf>/FEIS 
PRMP/FEIS 
PRMP/FEIS 

DRMP/DEIS 


DRMP/DEIS 
PRMP/FEIS 
DRMP/DEIS 
PRMP/FEIS 
PRMP/FEIS 

NOI 


PRMP/FEIS 
DRMP/DEIS 
DRMP/DEIS 
PRMP/FEIS 
DRMP/DEIS 


PRMP/FEIS 
ARMP/ROD 

PRMP/FEIS 
ARMP/ROD 
NOI 

PRMP/FEIS 


DRMP/DEIS 
PRMP/FEIS 

ARMP/ROD 

PRMP/FEIS 
ARMP/ROO 


PRMP/FEIS 
ARMP/ROD 
PRMP/FEIS 
ARMP/ROD 


ARMP/ROD 
ARMP/ROD 
ARMP/ROD 
ARMP/ROD 
ARMP/ROD 
ARMP/ROD 

PRMP/FEIS 

DRMP/DEIS 
ARMP/ROO 
ARMP/ROD 
ARMP/ROO 
DRMP/DEIS 


ARMP/ROD 
PRMP/FEIS 
ARMP/ROD 

PRMP/FEIS 


DRMP/DEIS 
ARMP/ROO 


PRMP/FEIS 


DRMP/DEIS 


PRMP/FEIS 


DRMP/DEIS 


NOI 

ARMP/ROO 

NOI 

PRMP/FEIS 


NOI 
PRMP/FEIS 


ARMP^KX} 


ARMP/ROO 


PRMP/FEIS 
ARMP/ROD 


DRMP/DEIS 

DRMP/DEIS    <) 
ARMP/ROD 


DRMP/DEIS 
ARMP/ROO 


Ksy  to  plwwiing  Mhadul*  atAravtaHant:  ACEC— Atm  of  Crttcal  Envtronmantal  Conoam;  APUPmOO—Atfmmmi  Rmouto*  Manaoanwn 
ntoum  tMnammr*  Plan  and  DraH  EnvlranmanW  knpact  Statamant  PRMP/FEIS— Prapeaad  Raaourca  Manaoonam  Plan  and  Rnal 
intant:  OAO— 01  Mid  Oa*. 


Plan  and  Racord  ol  DaOuon:  CMMP^JEIS-Drall 

Enwormanul  Invad  Statamart:  NO— NoSoa  ol 


IFR  Doc.  93-1144  Piled  l-lS-93;  8:45  am] 
MLUNQ  COM  4910-a«-M 


pO-030-03-4320-12] 

Idaho  Falla  Diatrict  Grazing  Adviaory 
Board;  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Meeting  of  the  Idaho  Falls 
District  Grazing  Advisory  Board. 

SUMMARY:  The  Idaho  Falls  District 
Grazing  Advisory  Board  will  meet 
Thursday,  February  18, 1993.  Notice  of 
this  meeting  is  in  accordance  with 
Public  Law  92-463.  The  meeting  will 
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begin  at  9  a.m.  at  the  Idaho  Falls  District 
Office  at  940  Lincoln  Road.  Idaho  Falls, 
Ida^o.  The  meeting  is  opoi  to  the 
public:  public  comments  will  be 
accepted  from  9:30  a.m.  to  10  a.m. 

The  agenda  includes,  but  is  not 
limited  to  drought  conditions,  weed 
control,  Deep  Oeek  pipeline,  and 
project  funding  to  include  both  8100 
and  Advisory  Board  projects. 

Detailed  minutes  of  the  meeting  will 
be  maintained  in  the  District  OfBce  and 
will  be  available  for  public  review 
during  regular  business  hours  (7:45  a.m. 
to  4:30  p.m.,  Monday  through  Friday) 
within  30  days  following  the  meeting. 

Dated:  January  7, 1993. 
Lloyd  H  Fergusoa, 

District  Manager. 

IFR  Doc.  93-1193  Filed  1-15-93;  8:45  am] 

BIUJNG  CODE  4310-««-M 


[OR-030-03-4333-01:  G3-081] 

Vale  Distrfct  Multiple-Use  Advisory 
Council;  Meeting 

AGENCY:  Vale  District,  Bureau  of  Land 
Management,  Interior. 

ACnON:  Notice  of  meeting. 

summary:  Notice  is  given  in  accordance 
with  Public  Law  92-463  that  a  meeting 
of  the  Vale  District  Multiple-Use 
Advisory  Council  will  be  held  February 
3. 1993. 

The  agenda  of  the  meeting  will 
include:  Bureau  of  Reclamation 
Withdrawal  Review;  Forest  Health; 
Section  7  Consultation  on  Salmon;  4- 
Way  Exchange  program  along  the 
Grande  Ronde;  Update  on  Vale  District 
Wild  Horse  program  as  it  relates  to 
Drought. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Council  or  may  file 
written  statements  for  the  Council's 
consideration.  Anyone  wishing  !o  make 
oral  statements  may  do  so  at  1:00  p.m. 
on  the  day  of  the  meeting. 

Summary  minutes  of  the  Council's 
meeting  will  be  maintained  in  the 
District  Office  and  will  be  available  for 
public  inspection,  or  personal  copies 
may  be  purchased  for  the  cost  of 
duplication,  within  30  days  of  the 
meeting. 

DATES:  The  meeting  will  begin  at  10  a.m. 
MST  Wednesday,  October  20, 1992. 
ADDRESSES:  The  meeting  will  take  place 
in  the  conference  room  of  the  Distiid 
OCfice.  100  Oregon  Street,  Vale,  Oregon 
97918. 
FOR  FURTHER  INF ORMATiOM  CONTACT: 


Jeanette  Davis,  Bureau  of  Land 

Management,  Vale  District,  100  Oregon 

Street,  Vale,  OR  97918  (Telephone  503 

473-3144). 

fames  E.  May, 

District  Manager. 

IFR  Doc.  93-1194  Fifed  1-15-93;  8:45  ami 

nuaia  codc  4310-33-u 

INV-930-4210-04;  r4-54527] 

Opening  Order,  PuMic  Lands;  Elko 
County,  NV;  Correction 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice;  Opening  Order 

Corrected  and  Amended,  Nevada. 

StJMMARY:  The  Opening  Order  published 
in  the  Federal  Register  on  September 
11, 1992  is  hereby  corrected  as  to  the 
legal  description  of  one  parcel  and     ' 
amended  to  include  additional  lands 
that  were  inadvertently  omitted. 
BTECTIVE  DATE:  February  18, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Clark,  Nevada  State  Office,  Bureau 
of  Land  Management.  P.O.  Box  12000. 
Reno,  NV  89520,  (702)  785-6530. 
StiPPLEMENTARY  INFORMATTON;  In  the 
Opening  Order  published  on  September 
11. 1992  (57  FR  41773;  FR  Doc.  92- 
21967),  under  T.  40  N.,  R.  52  E.,  sec.  33, 
the  legal  description  is  hereby  corrected 
to  read  WV2NWV4SEV4, 
SEV4NWV4SE'/4,  W»/iW»/.SEV4SEV4. 
Said  Opening  Order  is  also  hereby 
amended  to  include  the  following 
described  lands,  containing  137.06  acres 
in  Elko  County: 

Mount  Diablo  Meridian,  Nevada 

T.  40  N.,  R.  55  E., 

Sec.  36,  lots  9-14. 
T.39N.,  R.  56E.. 

Sec.  31,  E"iE'/tSWV«SEV4. 
T.44N..R.  56E.. 

Sec.  7,  lot  16. 
T.42N..R.  60E.. 

Sec.  5.  lot  8. 
T.  32  N.,  R.  61  E., 

Sec.  18,  lot  12. 
T.38N..R.62E.. 

Sec  30.  lot  12. 
T.  42  N..  R.  62  E.. 

Sec.  34,  lots  5  and  & 
T.  3«N.,R.  63E., 

Sec  30.  lots  13. 20-23. 2£  and  27. 

At  10  a.m.  on  February  18. 1993,  the 
lands  described  above  will  be  open  to 
the  operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  prior  to  or  at  10  ajn.  00 
February  18, 1993,  will  be  considered  as 
simultaneously  filed  at  that  time.  Those 


received  thereafter  will  be  considered  in 
the  order  of  filing. 

At  10  a.m.  on  February  18. 1993,  the 
lands  described  above  will  be  opened  to 
location  and  entry  under  the  United 
States  mining  laws.  Appropriation  of 
lands  under  the  general  mining  laws 
prior  to  the  date  and  time  of  restoration 
is  unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C.  38, 
shall  vest  no  rights  against  the  United 
States.  Acts  required  to  establish  a 
location  and  to  initiate  a  right  of 
possesion  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  dilutes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

The  lands  remain  open  to  mineral 
leasing. 

Billy  R.  Templelon, 

State  Director,  Nevada. 

IFR  Doc  93-1087  Filed  1-15-93;  8:45  am] 


BtLUNG  CODE  4310-HC-M 


[G-910-G3-001 5-4210-04;  NMNM  87010] 

Albuquerque  District,  New  Mexico; 
Realty  Action;  Exchange,  Federal 
Surface  in  Santa  Fe  County,  NM  for 
Private  Surface  Within  Cibola  County 
Adjacent  to  the  El  Malpais  National 
Conservation  Area  Near  Grants,  NM 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Realty  Action  on 
Proposed  Land  Exchange. 

CORRECTION:  In  notice  document  92-   ~: 
23122  in  the  third  column  of  page  44ig'9 
in  the  issue  of  Thursday,  September  24, 
1992.  make  the  following  correction: 
The  land  description  for  the  Federal 
surface  estate.  New  Mexico  Principal 
Meridian.  T.  12  N.,  R.  10  E..  in  sec.  29, 
"lots  1,3"  should  read  "lots  2.3". 

Dated:  January  12, 1993. 
Patty  McLean, 

Acting  District  Marrager. 

{FR  Doc.  93-1203  Filed  1-15-93: 8:45  ami 

BIUJNG  CODE  4310-FB-4I 


[AZ-010-93-4212-08] 

Arizona  Strip  Resource  Management 
Plan;  Notice  of  Intent  to  Amend 

AGENCY:  Bureau  of  Land  Management, 
Arizona  Strip  District,  Interior. 
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ACTKM:  Notice  of  Intent  to  Amend  the 
Arizona  Strip  Resource  Management 
Plan,  Arizona. 

SUMMARY:  Pursuant  to  the  BLM  Planning 
Regulations  (43  CFR  1600)  this  notice 
advises  the  public  that  the  Arizona  Strip 
District,  Bureau  of  Land  Management,  is 
proposing  to  amend  the  Arizona  Strip 
Resource  Management  Plan  and 
consider  a  proposal  to  identify  for 
possible  exchange  the  following  tracts  of 
public  land: 

Gila  and  Salt  River  Meridian,  Arizona 

T.  40  N.,  R.  15  W.. 
Sec  4,  Lot  1  (part>— tliat  pmtion  that  is  on 
the  bluff  above  the  Virgin  River. 
Cadastral  survey  required.  30  acres 
(approximately); 
T.  40  N.,  R.  16  W., 

Sec.  35.  SWV«SWV4, 40  acres; 
T.41N..R.  11  W., 
Sea  3,  WViWVi.  160  acres, 
Sec  4,  EVi,  E^/zY^Vi,  480  acres. 
Sec  9,  NV^,  SWV4.  WV^tSEV4,  560  acres; 
T.  41N.,R.15W., 
Sec.  28,  SWV4SWV«SWV«(part)— a  small 
triangle  southwest  of  the  county  road 
right-of-way.  Cadastral  survey  required. 
5  acres  (approximately); 
T.  42  N.,  R.  11  W.. 
Sec  33,  Lots  1, 2.  SBV4,  220.1  acres. 
Sec  34  LoU  3,  4,  SWy4. 220.1  acres. 

The  main  issue  anticipated  in  this 
plan  amendment  is  whethOT  the 
proposed  exchange  is  in  the  public 
interest. 

A  land  use  plan  amendment  and 
environmental  assessmeihswill  be 
prepared  for  the  subject  lands  by  an 
interdisciplinary  team  including  range, 
wildlife,  hydrology,  lands,  soils, 
recreation,  minerals,  forestry,  and 
cultural  resource  specialists. 
DATES:  Interested  parties  may  submit 
comments  to  the  District  Manager  at  the 
address  shown  below  on  or  before 
February  18, 1993. 

ADDRESSES:  Comments  should  be  sent  to 
the  District  Manager,  Biueau  of  Land 
Management,  Arizona  Strip  District,  390 
N.  3050  East,  St  George,  Utah  84770. 
FOR  FURTHER  MFORMATKM  CONTACT. 
Geoi^e  Cropper,  Shivwits  Rj^urce  Area 
Manager,  Bureau  of  Land  Management, 
225  N.  Bluff  St.,  St.  George.  Utah  84770. 
(801)  673-3545,  to  obtain  additional 
information  regarding  this  plan 
amendment.  The  existing  land  use  plan 
and  maps  are  available  for  review  at  the 
Shivwits  Resource  Area  ofBce  in  St. 
George,  Utah. 

SUPPt.EMEKrARY  INTORMATION: 
Publication  of  this  notice  will  segregate 
the  public  lands  de8cril>ed  in  this  Notice 
from  the  public  lands  laws,  including 
the  mining  and  mineral  leasing  laws. 
The  segregative  efiiact  of  this  Notice  on 
the  public  lands  shall  end  upon 


issuance  of  patent,  or  two  (2)  years  from 
the  publication.  January  19. 1995. 
whichever  occurs  first 

Dated:  January  5,  IW* 
Raymond  Mapeton. 
Arizona  Strip  District  Manager. 
(FR  Doc.  93-910  Filed  1-15-93;  8:45  am] 
BMXMO  CODE  43ie-ai-M 


Hsh  and  WUdUfe  S«rvic« 

Availability  of  Draft  Recovary  Plan  for 
the  Lost  River  Sucker  (Daitiataa 
luxatus)  and  Shortnose  Suckar 
(Chasmiataa  brevlroatria)  for  Raviaw 
and  Comment 

AGENCY:  U.S.  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlifia 
Service  (Service)  announces  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  the  Lost  River  sucker 
{Deltistes  luxatus]  and  shortnose  sucker 
Chasmistes  brevirostris).  These  fishes 
occur  in  the  Klamath  Basin  of  south- 
central  Oregon,  Klamath  County,  and 
north-central  California.  Modoc  and 
Siskiyou  coimties.  The  Service  solicits 
review  and  comment  frt)m  the  public  on 
this  draft  plan. 

DATES:  Comments  from  all  interested 
parties  must  be  received  on  or  before 
February  18, 1993  to  receive 
consideration  by  the  Service. 
ADDRESSES:  Persons  wishing  to  review 
this  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Field  Supervisor, 
Sacramento  Field  Office.  U.S.  Fish  and 
Wildlife  Service.  2800  Cottage  Way, 
room  £^1803,  Sacramento,.^|^lifomia 
95825-1846  (phone  916-978-4866)  or 
Assistant  Regional  Director,  Ecological 
Services,  U.S.  Fish  and  Wildlife  Service. 
911  NE.  11th  Avenue,  Portland.  Oregon 
97232-4181  (phone  503-231-6241). 
Written  comments  and  materials 
regarding  the  plan  should  be  addressed 
to  the  Field  Supervisor  at  the  above 
Sacramento,  California  address. 
Comments  and  materials  received  are 
available  on  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
Sacramento.  CaUfomia  address. 
FOR  FURTHER  MFORMATION  CONTACT. 
Peter  Sorensen  at  the  above  Sacramento. 
California  address  (phraie  916/978- 
4866). 

SUPPLEMENTARY  WtFOPUKTlOH: 

Background 

Restoring  endangered  or  threatened 
plants  or  animals  to  the  point  where 
they  are  again  secure,  self-sustaining 


members  of  their  ecosystem  is  a  primary 
goal  of  the  U.S.  Fish  and  Wildlife 
Service's  endangered  species  program. 
To  help  guide  the  recovery  effort,  the 
Service  is  working  to  prepare  recovery 
plans  for  most  of  the  listed  species 
native  to  the  United  States.  Recovery 
plans  describe  site  specific  management 
actions  considered  necessary  for 
conservation  and  survival  of  the  species, 
establish  objectives,  measurable  criteria 
for  the  recovery  levels  for  downlisting 
or  delisting  of  species,  and  estimate  the 
time  and  cost  needed  to  implement  the 
recovery  measures  needed. 

The  Endangered  ^>ecies  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
recovery  plans  for  species  listed  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and  an 
opporiimity  for  public  review  and 
comment  be  provided  during  recoveiy 
plan  development  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  accoimt  in  the  course  of 
implementing  approved  recovery  plans. 

Lost  River  and  shortnose  suckers  are 
threatened  with  extinction  throughout 
their  range.  Once  abundant  enough  to 
support  large  spawning  runs  in  Upper 
Klamath  Lake  tributaries,  a  caiuery, 
several  other  commercial  operations 
that  processed  fish  oil.  dried  fish,  and 
other  products  on  the  Lost  River,  the 
populations  of  these  species  have 
declined  precipitously.  The  principle 
causes  of  decline  for  these  suckers  have 
been  the  conversion  of  marsh  habitat  for 
agricultural  purposes,  the  resulting 
deterioration  in  water  quaUty.  loss  of 
spawning  habitat  caused  by  damming  of 
rivers  and  creeks,  manipulation  of 
reservoir  water  levels  for  irrigation 
purposes,  competition  and  predation  by 
introduced  species,  and  fragmentation 
of  these  species'  ranges  as  a  result  of 
damming  and  diversion  of  rivers. 

In  addition  to  this  public  notice  of 
review,  this  draft  recovery  plan  will  be 
distributed  for  review  by  members  of 
the  Klamath  Basin  Sucker  Working 
Group  and  all  pdblic  agencies  with 
statutory  responsibilities  to  participate 
in  recovery  actions  for  these  species.  In 
a  court  settlement  of  a  lawsuit  filed  by 
the  Oregon  Natural  Resources  Council, 
the  Service  has  agreed  to  an  accelerated 
completion  date  of  the  Lost  River  sucker 
and  shortnose  sucker  recovery  plan.  The 
recovery  plan  will  reflect  consideration 
of  all  material  and  comments  received 
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during  this  comment  period  prior  to  its 
al  as  a  final  docimient. 


Public  ConuDMits  Solicited 


The  Service  solicits  written  comments 
on  the  Lost  River  and  shortnose  sucker 
recovery  plan.  All  comments  received 
by  the  date  specified  above  will  be 
considered  prior  to  the  approval  of  the 
plan. 

Authority 


The  authority  for  this  action  is  section 
4(0  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(0. 

E)ated:  January  12, 1993. 
William  E.  Maitin, 
Acting  Regional  Dinctor. 
IFR  Doc  93-1140  Filed  1-15-93;  8:45  am] 

aiLUNa  COOE  4310-<»-M 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 


Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Parle  Service  before 
January  9, 1993.  Pursuant  to  §60.13  of 
36  OFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington, 
DC  20013-7127.  Written  comments 
should  be  submitted  by  February  3, 
1993.  j 

Patrick  W.  Andnit,  ' 

Acting,  Chief  of  Registration,  National 
Register. 

KENTUCKY  i 

Pulaski  County 

Battle  of  Mill  Springs  Historic  Areas, 
Roughly,  three  discontiguous  areas,  one  S 
of  Nancy,  one  in  Mill  Springs  and  one  to 
the  N  across  the  Cumberland  R.,  Nancy 
vicinity,  93000001  : 

MASSACHUSETTS 

Hampden  County 

Ludlow  Village  Historic  Districts,  Roughly 
bounded  by  Winsor,  Sewall  and  State  Sts. 
and  the  Chicof>ee  R  and  crossing  the 
Chicopee  R  above  Red  Bridge  Rd.,  Ludlow, 
93000009 

Hampahire  County 

Lincoln — Sunset  Historic  District,  Roughly, 
Lincoln  Ave.  from  Northampton  Rd.  to 
Fearing  St.,  Amherst,  93000008 

Prospect— Gaylord  Historic  District.  Roughly, 
Prospect  St.  from  Northampton  Rd.  to 
Hallock  St  and  Gaylord  and  Amity  Sts.  W 


from  Prospect  toward  Lincoln  Ave., 
Amherst,  93000007 

Middleaex  County 

Fletcher,  Henry,  House,  224  Concord  Rd., 

Westford.  93000010 
Proctor,  John,  House.  218  Concord  Rd., 

Westford,  93000011 

OREGON 
Douglas  County 

Gardiner  Historic  District,  Roughly  bounded 
by  3rd,  Camp,  2nd,  Pitt,  Spring,  Front  and 
Garden  Sts.,  Gardiner,  93000003 

TEXAS 

Burleson  County 

Reeves— Homack  House.  405  W.  Fox  St, 
Caldwell,  93000002 

VIRGINU 

Oiarlas  City  County 

Mount  Stirling,  VA  155  E  side,  3200  ft.  NNE 
of  jet.  with  VA  614,  Providence  Forge 
vicinity,  93000005 

Clarke  County 

Guilford.  VA  644  S  side,  0.5  mi.  W  of  jet. 
with  VA  658,  White  Post  vicinity, 
93000004 

Northampton  County 

Oak  Grove.  VA  630  N  side,  1  mi.  W  of  jet. 
with  US  13.  Eastville  vicinity,  93000006 
(FR  Doc  93-1137  Filed  1-15-93;  8:45  am] 

BILUNQ  CODE  413S-«S-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-378X1 

Curtis  Milbum  &  Eastern  Railroad 
Co.— AtMmdonment  Exemption— 4n 
Lewis  County,  WA 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  Pursuant  to  49  U.S.C.  10505, 
the  Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
10903-10904  the  abandonment  by 
Curtis  Milbum  &  Eastern  Railroad 
Company,  of  11-miles  of  rail  line  in 
Lewis  County,  WA,  between  milepost 
0.0  at  CM&E  Junction,  WA,  and 
milepost  10.0  near  Curtis,  WA. 
DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  February 
18, 1993.  Formal  expressions  of  intent 
to  file  an  offer  ^  of  financial  assistance 
under  49  CFR  1152.27(c)(2)  must  be 
filed  by  January  29, 1993,  petitions  to 
stay  must  be  filed  by  February  3, 1993, 


*  See  Exempt  of  Rail  Abandonmant — Offers  of 
Finan.  Assist,  4  I.CCZd  164  (1967). 


and  petitions  for  reconsideration  must 
be  filed  on  February  16, 1993.  Requests 
for  public  use  conditions  must  be  filed 
by  February  8, 1993. 
A0IME88E8:  Send  pleadings  refierring  to 
Docket  No.  AB-378X  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423; 
and 

(2)  Petitioner's  representative:  Adam  M. 
Mycyk,  1350  New  York  Avenue,  NW., 
suite  800,  Washington,  DC  20005- 
4797. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Richard  B.  Felder  (202)  927-5610.  (TDD 
for  hearing  impaired:  (202)  927-5721]. 
SUPPI^MENTARY  INFORMATION:  Additional 
information  is  contained  in  the 
Commission's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.1 

Decided:  December  30, 1992. 

By  the  Commission,  Chairaian  Philbin, 
Vice  Chairman  McDonald,  Conunissionera 
Simmons  and  Phillips. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
IFR  Doc.  93-1197  Filed  1-15-93;  8:45  am] 

HUMQ  CODE  TOaS-OI-M 

[Docket  No.  AB-337  (Stit>-Na  IX)] 

Dakota,  Minnesota  &  Eastern 
Railroad — At>andonment  Exemption — 
In  Brookings,  Hamlin,  Deuel,  and 
Codington  Counties,  SO 

Dakota,  Minnesota  &  Eastern  Railroad 
Corporation  (DM&E)  has  filed  a  notice  of 
exemption  under  49  CFR  part  1152 
Subpart  F — Exempt  Abandonments  to 
abandon  its  39.7-mile  line  of  railroad 
between  milepost  2.5,  near  Brookings, 
and  milepost  42.2,  near  Watertown.  in 
Brookings,  Hamlin,  Deuel,  and 
Codington  Counties,  SD. 

DM&E  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted  over  other  lines; 
and  (3)  no  formal  complaint  filed  by  a 
user  of  rail  service  on  the  line  (or  a  State 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or  with  any  U.S. 
District  Court  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period.  DM&E  has  also  certified 
that  it  has  complied  with  the 
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reqiiirements  at  49  CFR  1105.11  and  49 
CFR  1152.50(d)(1)  (notice  to  government 
agencies). 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affiected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  1050S(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  February 
18, 1993,  iinless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,* 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2).*  and 
trail  use/rail  banking  statements  under 
49  CFR  1152.29  must  be  filed  by  January 
29, 1993.3  Petitions  to  reopen  or 
requests  for  public  use  conditions  imder 
49  CFR  1152.28  must  be  filed  by 
February  8. 1993,  with:  Office  of  the 
Secretaiy,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Byron  D. 
Olsen,  1935  Piper  Jaffray  Tower,  222  S. 
Ninth  St.,  Minneapohs,  MN  55402. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effect,  if  any,  on  the 
environmental- or  historic  resources. 

The  Section  of  Energy  and 
Environment  (SEE)  will  issue  an 
environmental  assessment  (EA)  by 
January  22, 1993.  Interested  persons 
may  obtain  a  copy  of  the  EA  from  SEE 
by  writing  to  it  (Room  3219,  Interstate 
Commerce  Commission,  Washington, 
DC  20423)  or  by  calling  Elaine  Kaiser, 
Chief,  SEE,  at  (202)  927-6248. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 


'  A  tlay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
infomed  decision  on  envirunmental  issues 
(whether  raised  by  a  party  or  by  the  Section  of 
Energy  and  Environment  in  its  independent 
investigation)  cannot  be  made  prior  to  the  effective 
date  of  the  notice  of  exemption.  See  Exempticm  of 
Out-of-Service  Rail  Unes,  5  l,CC2d  377  (1989). 
Any  entity  seeking  a  stay  involving  environmental 
concents  is  encouraged  to  file  its  request  as  soon 
as  possible  in  order  to  permit  this  Commission  to 
review  and  act  on  the  reqtiesl  before  the  effective 
dale  of  this  exemption. 

'  See  Exempt  of  Rail  Abandonment — Offers  of 
Finan.  AssisL.  4  LCC2d  164  (1967). 

'  The  CommiMlon  will  accept  a  late-filed  trail  use 
statement  so  long  as  it  relairu  jurisdiction  to  do  so. 


filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  January  8, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  StrickUnd,  ]r^ 
Secretary. 
[PR  Doc.  93-1196  Filed  I-IS-QS;  8:45  am) 

BHAJNO  CODE  703»-ei-M 


DEPARTMENT  OF  JUSTICE 
Infonnation  Collectione  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection{s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  infonnation: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Ms.  Lin  Liu  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Don 
Wolfirey,  on  (202)  514-4115.  ff  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  fit)m 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  DOJ 
Clearance  Officer  of  your  intent  as  soon 
as  possible.  Written  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 


Budget,  Washington,  DC  20503,  and  to 
Mr.  Don  Wolfrey,  DOJ  Clearance  Officer, 
SPS/JMD/850  WCTR.  Department  of 
Justice,  Washington,  DC  20530. 

Eerisioii  of  •  Currentiy  Approved 
CoUectioii 

(1)  Certification  by  Designated  School 
Official 

(2)  Form  1-538.  Immigration  and 
Natiuahzation  Service 

(3)  On  occasion 

(4)  Individuals  or  households.  The  form 
is  primarily  used  by  nonimmigrant 
students  to  request  off-campus 
employment  authorization 
certification  from  a  designated  sdiool 
official  PSO).  DSO's  use  the  form  as 
a  notification  procedure  to  update  the 
Immigration  and  Naturalization 
Service's  Student  School  System. 

(5)  150,000  annual  responses  at  .063 
hours  per  response 

(6)  9,450  annual  burden  hours 

(7)  Not  applicable  under  3504(h) 

Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Request  for  Verification  of 
Naturalization 

(2)  Form  N-25.  Immigration  and 
Naturalization  Service 

(3)  One  time  only 

(4)  Individuals  or  households.  The 
information  is  used  to  obtain 
information  fi-om  the  records  of  a 
clerk  of  court  which  may  be  needed 
by  a  person  applying  for  benefits 
under  various  provisions  of  the 
Immigration  and  Nationality  Act. 

(5)  1,000  annual  responses  at  .25  hours 
per  response 

(6)  250  annual  burden  hours 

(7)  Not  applicable  under  3504(h) 

(1)  Request  for  Information  Elective 
Service  Files 

(2)  Form  N-422.  Immigration  and 
Naturalization  Service 

(3)  On  occasion 

(4)  Individuals  or  households.  The 
information  is  used  fi'om  Selective 
Service  to  determine  eligibility  for 
naturalization  as  provided  in  the 
Immigration  and  Nationality  Act. 

(5)  2,000  annual  responses  at  .166  hours 
per  response 

(6)  333  annual  burden  hours 

(7)  Not  applicable  under  3504(h) 

(1)  AppUcation  for  Advance  Permission 
to  Enter  as  Nonimmigrant 

(2)  Form  1-192.  Immigration  and 
Naturalization  Service 

(3)  On  occasion 

(4)  Individuals  or  households.  The 
information  is  used  by  aliens  seeking 
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a  waiver  of  inadmicsibility  for  entry 
into  the  U.S.  as  nonimmigrants  under 
section  212  (dK3)  of  the  Immigration 
and  Nationality  Act. 
(5)  5.000  annual  responses  at  .25  hours 

fer  response 
1,250  annual  burden  hours 
(7)  Not  applicriile  under  3504(h) 

(1)  Application  for  Removal 

(2)  Form  N-243.  Immigration  and 
Naturalization  Service 

(3)  On  occasion 

(4)  Individuals  or  households.  The 
information  is  used  to  determine 
eligibility  of  an  applicant  under 
section  250  of  the  Immigration  and 
Nationality  Act,  which  provides  that 
an  alien  in  the  U.S.  who  has  fallen 
into  distress  or  needs  public  aid.  may 
apply  for  removal  from  the  U.S.  at 
government  expense. 

(5)  41  annual  responses  at  .166  hours 
per  response 

(6)  7  annual  burden  hoiirs 

(7)  Not  applicable  under  3504(h) 

(1)  Request  for  Cancellation  of  Public 
Charge  Bond 

(2)  From  1-356.  Immigration  and 
Naturalization  Service 

(3)  One  time  only 

(4)  Individuals  or  households.  The 
information  is  used  to  determine  if  a 
bond  posted  on  behalf  of  an  alien  in 
the  U.S.  should  be  cancelled. 

(5)  2,000  annual  responses  at  .25  hours 
per  response 

(6)  500  annual  burden  hours 

(7)  Not  applicable  under  3504(h) 

(1)  Request  to  Enforce  Affidavit  of 
Financial  Support  and  Intent  to 
Petiti(m  for  Custody  for  Public  Law 
97-359  Amerasian 

(2)  Form  1-363.  Immigration  and 
Natiuvlization  Service 

(3)  On  occasion 

(4)  Individuals  or  households.  The 
information  is  used  to  determine 
whether  an  affidavit  of  financial 
support  and  intent  to  petition  for  legal 
custody,  Form  361,  requires 
enforcement  This  action  is  necessary 
because  of  Public  Law  97-359, 
relating  to  immigrati<Hi  benefits  for 
certain  Amerasian  aliens. 

(5)  50  annual  respcHises  at  .50  hours  per 
response 

(6)  25  aimual  burden  hour* 

(7)  Not  applicable  under  3504(h) 

(1)  Passenger  List,  Crew  List 

(2)  Form  1-418.  Immigration  and 
Naturalization  Service 

(3)  On  occasion 

(4)  Businesses  or  other  for-profit  Tlie 
information  is  prescribed  by  the 
Attorney  General  for  the  Service  b« 
use  by  masters,  owners  or  agents  of  , 


vesseb  in  complying  with  aectiana 
231  and  251  of  the  Immigr^oa  and 
Nati<»ality  Act 

(5)  95.000  annual  responses  at  1.00  hour 
per  response 

(6)  95.000  aimual  burden  hours 

(7)  Not  applicable  under 3504(h) 

(1)  Application  for  Waiver  of  the 
Foreign  Residence  Requirement  of 
Section  212(e)  of  the  Immigration  and 
Nationality  Act 

(2)  Form  1-612.  Immigration  and 
Naturalization  Service 

(3)  On  occasion 

(4)  Individuals  or  households.  The 
information  is  provided  by  an  alian  to 
request  a  waiver  of  the  foreign 
residence  requirement. 

(5)  1,300  aimual  responses  at  .332  hours 
per  response 

(6)  432  annual  burden  hours 

(7)  Not  applicable  under  3504(h) 

Existing  CoUectioa  in  Uae  Witkoot  an 
OKfB  Control  Nomber 

(1)  Request  for  Hearing  on  a  Decision  in 
Naturalization  Proceedings  under 
section  336  of  the  Immigration  and 
Nationality  Act 

(2)  Form  N-336.  Immigration  and 
Naturalization  Service 

(3)  On  occasion 

(4)  Individuals  or  households.  This  form 
will  be  used  by  applicants  for 
naturalization  to  request  a  new 
hearing  after  their  application  for 
naturalization  was  denied. 

(5)  5,000  annual  responses  at  2.7S  hours 
perreq)onse 

(6)  13,750  aimual  burden  hours 

(7)  Not  applicable  imder  3504(h) 

Public  comment  on  these  items  is 
encouraged. 

Dated:  January  13, 1993. 
DonWolfray, 

Department  Oearance  Officer.  Departmeat  of 
Justice. 

IFR  Doc  9J-1170  Filed  1-15-93;  8:45  am] 
aauNO  cooc  Mia-M-« 


Lodging  of  Consent  Decree  Pursuant 
to  ttw  Comprehensive  Envfroninental 
ftesponse.  Compensation,  and  Uabitlty 
Act 

In  accordance  with  the  i>olicy  of  the 
DeiMTtment  of  Justice.  28  CFR  50.7, 
notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  Stxites  v.  &.T. 
Taylor  Corp,,  et  al..  Civ.  No.  92-287&- 
dV-NESBITT,  was  lodged  with  the 
United  States  District  Court  for  the 
Southern  District  of  Florida,  on 
December  21. 1992.  That  action  was 
brought  against  defendants  pursuant  to 
the  Comprehensive  Environmental 


Response.  Compensatlan.  and  Lld)ility 
Act  (CERCLA)  for  payment  of  past  costs 
incurred,  and  future  costs  to  be 
incurred,  by  the  United  States  at  the 
Gold  Coast  Oil  Superfund  Site  in 
Miami,  Florida.  (Soil  remediation  and 
on-site  construction  of  a  groundwater 
treatment  system  have  been  completed 
pursuant  to  an  earlier  decree  with  a 
different  group  of  settlors.)  This  decree 
requires  the  settlors  to  pay  $780,000  in 
satisfaction  of  the  United  States  claims 
against  them  for  response  costs  incurred 
and  to  be  incurred  at  the  site. 

The  D^>artment  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice. 
Washington,  DC  20530.  All  comments 
should  ref«r  to  United  States  v.  S.T. 
Taylor  Corp.,  et  al..  D.J.  Ref.  90-11-3- 
450. 

The  proposed  consoit  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Southern  District 
of  Florida,  155  South  Miami  Avenue, 
Miami,  Florida  33130;  at  the  Region  IV 
office  of  &e  Environmental  Protection 
Agency,  345  Courtland  Street,  NE., 
Atlanta.  Georgia  30365;  and  at  the 
Consent  Decree  Library.  601 
Pennsylvania  Avenue.  NW.,  Box  1097. 
Washington,  DC  20004.  202-347-2072. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
bom  the  Consent  Decree  Library.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $9.75  for  the 
Gold  Coast  decree  (25  cents  per  page 
reprodufition  costs)  payable  to  the 
Consent  Decree  Library.  When 
requesting  a  copy,  please  refer  to  United 
States  V.  S.T.  Taylor  Corp..  et  al..  D.J. 
Ref.  90-11-3-450. 
Jdia  C  Gmdan, 

Chief.  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
(PR  Doc.  93-1167  Filed  1-15-93;  8:45  am] 
HLUNQ  OOOC  «*M-«Mi 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act:  Native 
American  Programs,  Proposed  Total 
Allocations,  Allocation  Formulae  and 
Formula  Ratloruilee  for  Program  Year 
1993  Regular  Program  and  CalerKlar 
Year  1993  Summer  Youth  Employment 
and  Training  Program 

AGENCY:  Employment  and  Training 
Administration,  Labor. 

ACTION:  Notice. 

SUMMARY:  The  Employment  and 
Training  Administration  of  the 
Department  of  Labor  is  publishing  the 
proposed  native  American  allocations, 
distribution  formulas  and  rationales  for 
the  Program  Year  1993  (July  1, 1993- 
June  30, 1994)  Title  IV-A  regular 
program  funded  under  the  Jd)  Training 
Partnership  Act  and  for  the  Calendar 
Year  1993  Summer  Youth  Employment 
and  Training  Program  funded  under 
Title  n-B  of  the  Job  Training 
Partnership  Act. 

DATES:  Written  comments  on  this 
proposal  are  invited  and  must  be 
received  on  or  before  February  12, 1993. 


A00RESSE8:  Send  written  comments  to 
Mr.  Paul  A.  Mayrand,  Director,  Office  of 
Special  Targeted  Programs,  Employment 
and  Training  Administration,  Room  N- 
4641,  200  Constitution  Avenue.  NW.. 
\yashington,  DC  20210. 

FOR  FURTHER  aiFORMATKM  CONTACT:  Ms. 

Gloria  Duus,  phone:  (202)  219-5504 
(this  is  not  a  toll-free  niunber). 

SUPPt^MENTARY  MFORMATION:  Pursuant 
to  section  162  of  the  Job  Training 
Partnership  Act  (JTPA),  the 
Employment  and  Training 
Administration  (ETA)  of  the  Department 
of  Labor  (DOL)  publishes  the  proposed 
allocations,  allocation  formulas  and 
rationales  for  those  formulas  for  Native 
American  grantees  to  be  funded  under 
JTPA,  Title  IV-A,  section  401  and  JTPA 
Title  n-B.  The  total  amounts  to  be 
allocated  are  $61,871,000  for  the 
Program  Year  1993  JTPA,  Title  IV-A, 
section  401  regular  program,  and 
$12,419,308  for  the  JTPA  Title  II-B 
Summer  Youth  Employment  and 
Training  Program  (SYETP)  for  the 
summer  of  Calendar  Year  1993. 

The  planning  estimates  reflect  the 
existing  grantees  and  their  currently 
assigned  areas,  and  are  subject  to  change 
for  such  reasons  as  Administrative  Law 
Judge  decisions,  the  possibility  that  a 


grantee  will  want  to  have  its  designation 
withdrawn,  legislative  changes,  et  al. 

The  formula  for  JIPA.  Title  IV-A, 
section  401  provides  that  25  percent  of 
the  funding  will  be  based  on  the  number 
of  unemployed  Native  Americans  in  the 
grantee's  area,  and  75  percent  will  be 
based  on  the  number  of  poverty-level 
Native  Americans  in  the  grantee's  area. 

The  formula  for  allocating  the  JTPA, 
Title  n-B,  SYETP  funds  divides  the 
funds  among  eligible  recipients  based 
on  the  proportion  that  the  number  of 
Native  American  youths  in  a  recipient's 
area  bears  to  the  total  number  of  Native 
American  youths  in  all  eligible 
recipients'  areas. 

The  rationale  for  the  above  formulas 
is  that  the  number  of  poverty-level 
persons,  imemployed  persons  and 
youths  among  the  Native  American 
population  is  indicative  of  the  need  for 
training  and  employment  funds. 

Statistics  on  poverty-level  persons, 
unemployed  persons  and  youths  among 
Native  Americans  used  in  the  above 
programs  are  derived  from  the 
Decennial  Census  of  the  Population, 
1980. 

Signed  at  Washington,  DC  this  12th  day  of 
)an.  1993. 
Robert!  T.  Jonas, 
Assistant  Secretary  of  Labor. 
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[December  15, 1992] 


I 


Gmntee 


PY  1983  tMe  IV-A 


ToM 


Pfogram        Coet  pool 


PY  1992  »-B  (eufiwner  1992) 


ToM 


Com  pool 


Mer-Trttwl  Cound  of  Alibww.  689,  Souti  Lawrence  Street.  Montgofnery, 
Alabama  36104  Grant  Nunntoar  99-1-3624-65-2S5-02 

Poarch  Band  01  Creak  Indlane,  NCR  68A,  Box  85— B,  Aimore,  Alabam, 
38508  Grant  Number  99-1-0848-65-173-02 „. 

Alautlan^rtbiM  Mandi  Aaaodatlon  Inc.,  401  East  FIreweed  Lane,  Suite 
201.  Anctiorege.  Alaska  99503-2111,  Grant  Number  99-0117-55-139- 
02 „ _.. 

As80ciatk>n  o*  VWaga  CouncS  PreaUenta,  Pouch  219,  Bethel,  Alaska, 
99559,  Grant  Number  9»-1-2713-66-210-02  _ 

Bristol  Bay  Nattvo  Aaaodatton,  P.O.  Box  310,  DWingham,  Alaska  99578, 
Grant  Number  99-1-01 18-e6-ia8-02 _. 

Central  CouncN  01  TNnglt  and  Halda  Indian  T(t>es  ot  Alaska,  320  W, 
WINoughby,  Suite  300,  Juneau,  Alaska,  99601.  Grant  Number  99-1- 
0114-65-138-02 „_ 

Cook  imet  TitMl  CouncK,  670  Watt  FIreweed  Lane-Sulte  200.  Anchorage, 
Alaska  99503,  Grant  Number  9»-1-3402-55-243-02 

Kawerak  Incofporated,  P.O.  Box  948,  Nome,  Alaska  99762,  Grant  Number 
99-1-012^-56-141-02 ...„ 

Kenaitze  Indian  Tribe.  P.O.  Box  968,  Kenal,  Alaaka  99611,  Grant  Number 
99-1-0089-56-136-02 „ 

Kodlak  Area  Native  Asaodatkin,  402  Center  Avenue,  Kodlak,  Alaaka 
99615.  Grant  Number  9fr-1-01 15-65-1 37-02  

ManUlaq  Manpower,  P.O.  Box  725,  Kolzebue,  Alaska  99752,  Grant  Num- 
ber 99-1-0124-55-142-02  .„.. _..„ 

Mettekatta  Indian  Community,  P.O.  Box  8,  Metlakatia,  Alaska  99926,  Grant 
Number  99-1-006*-«-121-02 „ „ _ _ 

North  Padfk:  Rim,  3300  C  Street,  Anchorage,  Alaaka  99503,  Grant  Num- 
ber 99-1-01 18-55-140-02  .._ _ _ „ 

Sitka  Community  Auodatton.  468  Kadian  Street.  SHka.  Alaska  99636 
Grant  Number  9»-l-l  778-56-264-02 „ „ 

Tanana  Chiefs  Conference,  Inc.,  122  Fkat  Avenue,  Fairbanks,  Alaska 
99701,  Gran*  Number  99-1-310fr-66-227-02  


303.687 
99.500 

48,087 
571,801 
141,694 

177,371 

367.187 

223,259 

30,459 

84,556 

175.194 

15,895 

58,305 

43,888 

389.520 


242.950 
79,600 

38,470 
457.281 
113,355 

141397 

293,750 

178,607 

24,367 

51,645 

140,155 

12,716 

48,644 

35.111 

311,616 


60,737 
19.900 

9,617 

114,320 

28339 

36,474 
73.437 
44,652 

6,092 
12,911 
35.039 

3,179 
11,661 

8.778 
77,904 


0 
2,253 

33.257 

249.920 

75J86 

124,825 
192.239 
88,324 
16,763 
32,065 
85,079 
17.484 
25,065 
38,321 
206,750 


0 
1.802 

26,806 

199,936 

60,709 

99,860 
153.791 
70.688 
13,410 
25,868 
68,063 
13,967 
20,044 
29,067 
166,400 


0 

451 

8,861 
49,964 
1S.177 

24,965 

36.448 

17,886 

3.363 

6,417 

17,018 

3,487 

6,011 

7,284 

41,350 
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GiiniM 


Alfjhaflon  ol  Ailzona  Ind.  Coin.  Ina,  1515  Easi  Osborne  Rd.  The  Annex. 

Phoenht.  Arizona  8S014.  Qtwit  Number  9e-1-026B-55-158-02 

Ameitean  Uxlian  Assoc,  ot  Tucson,  P.O.  Box  2307—131  East  Broadi««y. 

Pint  Floor.  Tucson.  Aiiiona  85705,  Gi»rt  Number  99-1-0492-55-164- 

CototadoRiirar  Iridtan  Trt>es.  Route  1.  Box  23^.  Pwker.  Arizona  65344. 
Gram  Number  99-1-0496-55-185-02 - 

Gila  River  Indtan  Community.  Boh  97.  Sacalon.  Arizona  65247.  Grant  Num- 
ber 99-1-0064-55-1 16-02  — - 

Hopi  Tribd  Council.  Box  123,  Kykottmowl,  Arizona  8603S,  Gait  Number 

99-1-0057-55-117-02  

Indian  Dev.  OM.  o4  Arizona.  Inc..  4560  North  19m  Ave.,  SuKe  200.  Phoe- 
nix. Arizona  85015.  Grani  Number  99-1-0053-55-115-02  

Naliwe  Americans  lor  Community  AcHon.  2717  North  Slaves  Boulevaid. 

Suite  11.  FlagstaH.  Arizona  66004.  Grant  Number  99-1-1777-«5-19a- 

02 — - 

Nav^  Tribe  c*  Indbns.  P.O.  Box  1889.  Window  Rock.  Arizona  86515. 

Grant  Number  99-1-0059-55-119-002 

Pasoua  Yagui  Tribe.  7474  S  Camino  De  Oesta.  Tucson.  Arizona  85746. 

Grant  Numter  99-1-3289-55-237-02 „ 

Phoenix  Indian  Center.  Inc..  2601  North  Thin)  Street— Suite  100.  Phoenix. 

Arizona  85004.  Grant  Number  99-1-0195-55-153-02 

S^  River  Pime — Maricopa  Irxj  Commun..  Route  1,  Box  216.  Scottsdale, 

Anzona  85256,  Gra.Tl  Number  99-1-0476-55-162-02  - 

San  Cartes  Apache  Tribe.  P.O.  Box  V.  San  Carlos,  Arizona  85550.  Grant 

Nufi*er  99-1-0173-55-149-02 

Tohono  COdham  Nation,  P.O.  Box  837.  SeHs.  Arizona  65634.  Grant  Num- 
ber 99-1-0181-55-152-02  _ - 

Wh<e  Mountain  Apache  Tribe.  P.O.  Box  700.  White  River.  Arizona  65941. 

Grant  Nurr^er  99-1-0174-55-150-02 „ 

Am.  Indian  Center  ol  Aritansas.  Inc.,  2  Van  Clrde.  Suite  2,  UMe  Rode,  Ar- 
kansas 72207,  Gram  Number  99-1-1778-55-194-02 

Amer.  Indian  Center  ol  Santa  Clara  VaBey.  Inc..  919  The  Alameda.  San 

Jose,  CaWomia  95126,  Grant  Number  99-1-0499-55-166-02  

CaMomia  Indian  Manpower  Cstr.,  4153  Norttigate  Boulevard,  Sacramento, 

CaKlomia  95834.  Grant  Number  99-1-2058-55-203-02 _.. 

Candelaria  American  Indian  Counci.  2635  Wagon  \Ntatt  Road,  Oxnaid, 

Caiilomia  93030.  Grant  Number  99-1-0086-55-133-02 

Indian  Human  Resources  Center.  4040  30th  Street.  Suite  A,  San  Diego. 

CaMomia  92104,  Grant  Number  99-1-2441-55-209-02  .._ 

Northern  CaW.  Ind.  Dev.  Council.  Inc..  241  F  Street  Eureka,  CaWomia 

95501.  Grant  Number  99-1-0666-55-175-02  

Southern  CaUlomta  Indian  Center.  Inc..  12755  Broolthurst  Street.  P.O.  Box 

2550.  Garden  Grove.  CaKomia  92642-2550.  Grant  Nurrtoer  99-1- 

0170-55-147-02 _ _ 

Tule  River  Tribal  Council.  Oept.  ol  Health,  Safely  &  Welfare.  P.O.  Box  589, 

Porteiville.  California  93258.  Grant  Number  99-1-3219-55-230-02 

UnOed  Indian  Nations,   Inc.   1320  Webster  Street.  Oakland.  California 

94612.  Grant  Number  99-1-2310-55-206-02  

Ya-Ka-Ama  lnd»n  Educ.  and  Dev..  Inc..  6215  Eastskle  Road,  Forestviile. 

Cali»om«  95436.  Grant  Number  99-1-0082-55-132-02  

Denver  Indian  Center.  Inc..  4407  Morrison  Road.  Denver,  Cotorado  80219. 

GoM  Number  99-1-0076-55-129-02 „ _ 

Southern  ute  Indian  Tribe,  P.O.  Box  800.  Ignacio.  Cotorado  81137.  Grant 

Number  99-1-2714-55-21 1-02 

Ute  Mountain  Ute  Tribe,  P.O.  Box  30,  Towaoc.  Colorado  81334,  Grant 

Nun*er  99-1-1 143-55-188-02 - 

Amarican  Indians  tor  Deveiopmeni.  Inc..  29  Weal  Main  Street   P.O.  Box 

117.  Menden,  Connecticul  06450,  Grant  NunAer  99-1-0361-55-160- 

08- - 

HanUcOka  Indian  Associalton,  Inc.,  Rt  4.  Box  107A,  Milsboro,  Delaware 

19966.  Grant  Number  99-1-3618-55-251-02 

Fla.  Governors  Council  on  Ind.  Affairs.  1020  Lafayette  Street— Suite  102, 

Ttfahassee.  Florida  32301.  Grwrt  Number  99-1-0692-55-178-02 

■UNccosliee  Corporation.  P.O.  Box  440021.  Tamiami  Station,  Miami,  Ftorida 

33144.  Grant  Number  99-1-0052-55-114-02  

SenAwIe  Tribe  ol  Ftonda.  6073  Stiriing  Road.  Hollywood,  Ftortoa  33024, 

Gam  Nun*er  99-1-0004-55-076-02 

AkjHke.  Inc..   1024  Mapunapuna  Street  Honototo,  Hawaii  96819^4417, 

Giant  Number  99-1-1179-55-190-02 

American  Indian  Services  Corporation.  1007  Dillingham  Btvd .  Suite  102, 

Honolukj,  Hawaii  96817,  Grar.l  Number  99-1-3404-55-244-02  

Kootenai  Tnbe  Ol  Uaho,  P.O.  Box  1269,  Bonners  Ferry.  Uaho  83805, 

Grant  Number  99-1-3334-56-238-02 _ _. 

Nez  Perce  Tnbe.  P.O.  Box  365,  Lapwai.  klaho  83540-036S,  Grant  Num- 
ber 99-1-0065-55-122-02  


PY  1993  IMa  IV-A 


Total 


257,663 

336,206 
82.342 
492,347 
385,811 
112.515 

114,685 

6.837.760 

38,658 

707,392 

96.255 

314,023 

429.153 

333.522 

467.159 

237.323 

3.102.468 

462.347 

452.627 

326.025 

1,996.778 
134,100 
644,513 
132,753 
619.122 
57.276 
69.059 

192.620 

30.825 

1,223.244 

122,661 

69.062 

2.544.310 

89.709 

33,135 

82.888 


PfDonm 


206,122 

20Ot9vD 

65,874 

303,878 

306349 

00,012 

01,748 
5.470,208 

30^26 
565.914 

77.004 
251,218 
343,322 
266,616 
373.727 
189,658 
2.481,974 
369.878 
362.102 
260,820 

1.599,022 
107,280 
515.610 
106,202 
495,296 
45.821 
55,247 

1 54.256 
31,860 
978.595 
06,129 
55,266 
2.035.448 
71.767 
26,506 
68,310 


Cost  pod 


51,531 

67,242 
16,468 
98,469 
77,162 
22.503 

22,937 

1.367,552 
7.732 

141,478 
19,251 
62.805 
85.831 
66.704 
93.432 
47.465 

620.494 
92,469 
90.525 
65,205 

390,756 
26.820 

128,903 
26,551 

123,824 
11,455 
13.812 

38.564 

7.965 

244.649 

24.532 

13316 

506362 

17,042 

6327 

16,570 


PY  1902  ll-B  (summer  1002) 


Total 


0 

29,922 

128380 

102,564 

41310 

0 

2,261,627 

8,922 

0 

44,793 

11^748 

121,941 

126,447 

0 

0 

168,806 

0 

0 

14.781 

0 

4.056 

0 

0 

0 

14.691 

17.755 

0 

0 

0 

38.214 

7.480 

1,983358 

0 

1,262 

11307 


Program 


0 

0 

23^ 

10^.104 

82301 

33,455 

0 

1.809302 

7.138 

0 

35.834 

80,106 

97353 

101,158 

0 

0 

135.045 

0 

0 

11,825 

0 

3,245 

0 

0 

0 

11,753 

14.204 

0 

0 

0 

30,571 

5,964 

1,567.066 

0 

1,010 

0,446 


Com  pool 


0 

5,984 

25,778 

20313 

8364 

0 

452325 

1.7M 

0 

8,959 

22,550 

24388 

25,289 

0 

0 

33,761 

0 

0 

^956 

0 

611 

0 

0 

0 

2338 

3361 

0 
0 
0 

7,643 

1,496 

396,772 

0 

2S2 

2361 
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Grantee 


PY  1993  HOe  IV-A 


Total 


Program         Cost  pool 


PY  1992  H-a  (summer  1992) 


Total 


Program         Cost  pool 


Shoshone-Bannock  Tribes,  Fort  Hall  Business  Council,  P.O.  Box  306,  Fort 
Hail,  Waho  83203,  Grant  Number  99-1-1780-55-195-02 -. 

Mid  Amerka  All  Indian  Center,  Inc.,  650  N.  Seneca,  Wchtta.  Kansas 
67203.  Grant  Number  99-1-0168-55-145-02  

United  Tribes  ol  Kansas  and  S.E.  Nab.,  P.O.  Box  29.  Horton,  Kansas 
66439.  Grant  Number  99-1-0178-55-151-02  .„ 

Inter-Tribal  Council  ol  Louisiana,  Inc.,  5723  Superior  Drive— Suite  B-1, 
Baton  Rouge,  Louisiaru  70816,  Grant  Number  99-1 -0026-55-092-02  .. 

Central  Maine  Indian  Association,  Inc.,  132-144  North  Main  Street,  P.O. 
Box  3040,  Brewer,  Maine  04412,  Grant  Nu(Tt>er  99-1-2719-55-212-02 

Tnbal  Governors,  Inc.,  93  Main  Street  Orona  Maine  04473,  Grant  Num- 
ber 99-1-0001-55-074-02  - _ 

BaMimora  American  Indian  Ceoter,  1 13  So.  BroadiMy,  BaMbnon.  Maryland 
21231.  Grant  Number:  99-1-3405-55-245-02  

Mashpee— WatT^hoag  Indian  Trobal  Council,  Inc..  P.O.  Box  1048,  Mash- 
pee,  Massachusetts  02649.  Grant  Number  99-1-0406-55-161-02  

Grand  Traverse  Band  ol  Ottawa  and  Chippevva  Indians,  Route  1  Box  135. 
Suttons  Bay,  Michigan  49682,  Grant  Number  99-1-2721-55-213-02  .... 

Inler-TrlbaJ  Council  ol  Michigan,  Inc ,  405  East  Easterday  Avenue,  Sauit 
Ste  Marie,  Michigan  49783,  Grant  Number:  99-1-0172-55-148-02  ...._. 

Michigan  Indian  Employment  and  Training  Services,  inc.,  2450  Delphi 
Commerce  Drive,  Soile  5,  Holt.  Michigan  48858,  Graf«  Number  99-1- 
1144-65-189-02 _ 

North  American  Indian  Assoc,  of  Detroit.  22720  Plymoutfi  Road.  Detroit, 
Michigan  48239,  Grant  Number  99-1-0695-55-180-02  ._. „. 

PotawatomI  Indian  Nation,  53237  To¥»nh8l  Road,  Dowagiac,  Michigan 
49047.  Grant  Number  99-1-3339-55-240-02  — - 

Sault  Sle.  Marie  Tribe  ol  Chippewa  Indians,  2151  Shunk  Road,  Sault  Sta. 
Marie.  Michigan  49783,  Grant  Number  99-1-0507-55-168-02 „. 

Southeastern  Michigan  Indians,  Inc.,  22620  Ryan  Road,  P.O.  Box  861, 
Warren.  Michigan  48090,  Grant  Number  99-1-3220-55-231-02 

Amertcao  Indian  Opportunities  Ctr.,  1845  East  Rranldln  Avenue,  Mlnr»eapo- 
Ns,  Minnesota  55404,  Grant  Number  99-1-3221-55-232-02 

Bois  Forte  R  B.C.,  P.O.  Box  16,  Nelt  Lalie.  Minnesota  55772,  Grant  Num- 
ber 9^-1-0010-55-081-02  — 

Fond  DUac  R.B.C.,  105  University  Road.  Cloquet.  Minnesota  55720.  Grant 
Number  99-1-0009-55-080-02 .™ 

Leech  lake  R.B C,  Route  3,  Box  100,  Cass  Lake,  Minnesota  56633.  Grant 
Number  99-1-  0012-55-083-02 - 

MiUe  Lacs  Band  of  Chippewa  Indians.  Star  Route— Box  194  OIC  BIdg.. 
Onamia,  Minnesota,  56359,  Grant  Number  99-1-0006-K-079-02 

Minneapolis  Annerican  Indian  Center,  1530  East  Franklin  Averse,  Mirv 
rwapolis,  Mirwiesota  55404.  Grant  Number  99-1-0204-55-154-02 _. 

Red  Lake  Tnbal  Council,  P.O.  Box  310.  Red  Lake.  Minnesota  56671,  Grant 
Number  9&-1-0017-55-086-02 _ „ 

White  Earth  R.B.C..  Box  418.  White  Earth.  Minnesota  56S91,  Grant  Nunv 
ber  99-1-001 1-55-082-02  _ 

Mississippi  Barxj  ol  Choctaw  Indians.  P.O.  Box  6010.  Choctaw  Branch, 
PNladelphia.  Mississippi  39350,  Grant  Number  99-1-0005-55-077-02  . 

Region  VII  American  Indian  Council,  Inc.  310  Armour  Road,  Suite  205. 
North  Kansas  City.  Missouri  64116,  Grant  Number  99-1-0967-55-182- 
02 _ _ 


Asslnibolne  and  Sioux  Tribes,  Fort  Peck  Indian  Reservatkxi.  P.O.  Box 

1027,  Poplar,  Montana  59255.  Grant  Number  99-1-0033-55-098-02  .... 
Blackteal  Tribal  Business  Council,  P.O.  Box  1090,  Browning.  Montana 

59417,  Grant  Number  99-1-0006-55-078-02  „ 

Chippe««a  Cree  Tribe,  Rocky  Boy  Route— P.O.  Box  578  Box  Ektor,  Morn 

tana  59521,  Grant  Number  99-1-0035-55-100-02  - 

Confederated  Salish  &  Kootenai  Tribes,  P.O.  Box  278,  Pablo.  Montana 

59855.  Grant  Number  99-1-0031-55-096-02  __ 

Crow  Indian  Tribe,  P.O.  Box  159.  Crow  Agency.  Montana  59022.  Grant 

Number  99-1-0030-55-095-02  _ - 

Fort  Belknap  Indian  Convnunity,  P.O.  Box  249.  Hailem,  Montana  59526, 

Grant  Number  99-1-0032-55-097-02 

Montana  United  Indian  Association,  P.O.  Box  6043,  Helena,  Montana 

59604,  Grant  Number  99-1-0074-55-127-02  .._ 

Northern  Cheyenne  Tribe,  P.O.  Box  368.  Lame  Deer.  Montana  59043, 

Gram  Number  99-1-0034-55-099-02 „ 

Indian  Canter,  Inc..  1100  Miitary  Road.  Lincoln.  Nebraska  68508,  Ofarrl 

Number  99-1-2722-55-214-02 

Nebraska  Indian  Inter-Tribal  Dev.  Corp..  Route  1— Box  66-A,  Winnebago. 

Nebraska  68071.  Grant  Number  99-1-0087-55-134-02 

Inter-Trtbai  Council  ol  Nevada,  P.O.  Box  7440,  Reno.  Nevada  B9S10.  Grant 

Number  99-1-0058-55-1 18-02 - 

Las  Vegas  Indian  Center,  Inc.,  2300  West  Bonanza  Road,  Las  Vegas,  Ne- 
vada 89106.  Grant  Number  99-1-0687-55-176-02  


246.119 

166.320 

508.605 

460,902 

93.859 

107.973 

366,645 

85,211 

56,497 

67.680 

937.472 
306.00e 
156,080 
240,041 
171,031 
535,981 

39,814 
180,113 
183,950 

33.580 
313,828 
147.293 
164,880 
319,333 

591,661 
220,323 
255,572 
102,843 
258,577 
217,173 

82,911 
445.897 
172,092 
177.474 
321,886 
345,479 

96.683 


196395 

133,056 

406,884 

368,722 

75,067 

86,378 

68.169 

68,169 

45,198 

54.144 

749,978 
244,802 
124,864 
192,033 
136,825 
428.785 

31351 
144.090 
147.160 

26.864 
251362 
117334 
131.904 
255.466 

473,329 
176.258 
204.456 

82.274 
206,862 
173,738 

66.329 
356,718 
,*  137,674 
141,979 
257,509 
276383 

77.346 


49,224 
33,264 
101,721 
92.180 
18.772 
21385 
73329 
17.042 
11,299 
13,536 

187.494 
61.200 
31.216 
48,008 
34.206 

107.196 
7.963 
36,023 
36,790 
6,716 
62.766 
29.459 
32.976 
63,667 

118.332 
44,065 
51,114 
20360 
51.715 
43.435 
16,582 
89,179 
34,418 
35.495 
64377 
69.096 
19.337  1 


38304 

0 

9.373 

5327 

0 

26327 

0 

0 

2.343 

29.111 

0 

0 

0 

40,827 

0 

0 

8.562 

8.111 

46.776 

8,472 

11307 

60394 

48.127 

49,660 

0 
73.363 
88,143 
2^390 
69317 
77,418 
34.789 

0 
51313 

0 
&2.363 
65372 


30343 

0 

7.496 

4.182 

0 

20362 

0 

t> 

1,874 
23.280 

0 
0 

0 

32.662 

0 

0 

63S0 

6.480 

37,421 

6,778 

0.446 

48335 

38.502 

39.728 

0 

58,690 
70314 
22.712 
55.374 
61.934 
27331 

0 
41.530 

0 
41300 
52.778 

ol 


7361 
0 

1375 

1.04S 
0 

5345 

0 

0 

469 

5.622 

0 

0 

0 

6,165 

0 

0 

1,712 

1.622 

9355 

1,694 

I  2.361 

12,059 

9.625 

9.932 

0 
14.673 
17329 
5.678 
13.843 
15.484 
6.958 

0 
10.383 

0 
•0.471 
13  •»• 

0 
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< 


PY  1993  tWe  IV-A 

PY  1992  11-8  (summer 

1992) 

Grantee 

Total 

Progrwn 

Cost  pool 

Total 

Program 

Cost  pod 

Shoshone  Paiule  Tribes,  P.O.  Box  219.  Owyhee.  Nevada  89632.  GratH 

l4mT)t,gr:  99-1-2723-55-215-02 

170,243 

136.194 

34,049 

18386 

14,709 

3,677 

Powhatan    Renape    Nation,    Rankokus    Resen«ition— P.O.    Box    225. 

Rankokus,  New  Jersey  06073,  Grant  Number  99-1-3222-55-233-02  ... 

305,885 

244,708 

61.177 

0 

0 

0 

Alamo  Navaio  School  Board,  P.O.  Box  907.  Magdalena.  New  Mexfco 

B7fl5^  tyrant  kiirr*iar  99-1-7724-55-216-02                

79,955 

63,964 

15,991 

17,034 

13,627 

3,407 

0 1 0£3,  U'Oi'l  r^U'ii^w'-  vi/     1     £ '  *^    *-nJ    fciw    v^     ......................................... 

AD  Indian  Puebto  Coonci,  Inc..  3939  San  Pedio,  NE— Suite  D  P.O.  Box 

3256,  Albuquerque,  New  Mexico  87190,  Grant  Number  99-1-3341-55- 

241-02  - 

132,067 

105.646 

26,411 

64,621 

51,697 

12,924 

Eight  Northern  Indian  PueWo  Council.  P.O.  Box  969.  San  Juan  Pueblo, 

New  Mextcn  87566,  Grant  Number  99-1-3223-55-234-02 

82,304 

65.843 

16,461 

38,123 

30.498 

732S 

Five  Sandoval  Indian  Pueblos.  Inc..  P.O.  Box  580,  BemalMo,  New  Mexfco 

H7nm   r^ranl  Niin*<»r  99-1-3336-55-239-02   

123,953 

99,162 

24,791 

65,251 

52,201 

13,050 

JteatIHa  Apache  Tribe,  P.O.  Box  507,  Dutee.  New  Mexico  87528-0507. 

f^ram  Niin^Mr  09-1-?7?5-5S-217-02                           

55,766 

44,613 

11.153 

29,832 

23,866 

5.966 

Mescaiero  Apache  Tribe,  P.O.  Box  227,  Mescalero.  New  Mexk»  88340, 

Grant  Nurrter  99-1-3100-55-226-02 

77,873 

62,296 

15.575 

29.021 

23,217 

5304 

National  Indian  Youth  Council,  318  Elm  Street  SE,  At>uquerque,  New  Mex- 

ico 87102  Grant  l>4umber  99-1-0077-55-130-02 

740.018 

592,014 

148.004 

0 

0 

0 

Pueblo  ol  Acoma,  P.O.  Box  469,  Puebto  of  Acoma.  New  Mexico  87034, 

Grant  HuntMr.  99-1-2199-55-204-02 

104,534 

83,627 

20.907 

39,565 

31,652 

7313 

Puebto  ot  Laguna,  P.O.  Box  194,  Laguna,  New  MexKO  87026,  Grant  Num- 

ber 99-1-1583-55-191-02  

78,458 

62,766 

15.692 

55,428 

44,432 

11,066 

Puebto  o«  Taos.  P.O.  Box  1846,  Taos,  New  Mexico  87571,  Grant  Number 

99-1-2200-55-205-02 „ „ 

33,649 

26,919 

6.730 

12,077 

9,662 

2.415 

Puebto  o(  Zuni,  P.O.  Box  330.  Zuni.  New  Mexico  87237,  Grant  Number 

9^1-0021-55-089-02                              

300,057 

240,046 

60.011 

122.482 

97,966 

24,496 

Ramah  Navajo  School  Board.  Inc.,  Drawer  10,  Pine  HMI,  New  MexkX) 

87357.  Grant  Number  99-1-0146-55-143-02  -.... 

95,810 

76,648 

19,162 

22.351 

17,881 

4,470 

Santa  Clara  Indian  Puebto.  P.O.  Box  580,  Espanola,  New  Mexico  87532, 

Grant  Number  99-1-3224-55-235-02                

20.060 

16,048 

4,012 

5.406 

4326 

1.08? 

Santo  Domingo  Tribe.  P.O.  Box  99.  Santo  Domingo,  New  MexkX)  87052, 

Grant  NunOer  99-1-1781-55-196-02 

130.617 

104,494 

26,123 

39,565 

31,652 

7,913 

American  Indian  Community  House.  Inc..  404  Latayette  Street,  2nd  Floof. 

New  York  City.  New  Yorti  1000.3.  Grant  Number  99-1-0348-55-159-02 

801,056 

640345 

160,211 

2.974 

2379 

595 

Native  American  Cultural,  Center.  Inc.,  1475  Winton  Road  Norttv-Suite  12. 

Rochester.  New  York  14609.  Grant  Number  99-1-3407-55-246-02 

294.169 

235,335 

58,834 

6,940 

5.552 

1,3fifl 

Native  American  Comm.  Svcs.  c<  Erie  4  Niagara  Ctys.  1047  Grant  Street 

99-1-0689-55-177-02  

238,573 

190,(158 

47,715 

9.734 

7.787 

1347 

St  Regis  Mohawk  Tribe,  Community  BuiWing,  Hogansburg,  New  York 

136SS  Grant  Number  99-1-0522-55-171-02  

170,176 

136.141 

34,035 

26,407 

21,126 

6381 

Seneca  Nation  of  Indians.  1490  Route  438,  Irving,  New  York  14081.  Grant 

Number  99-1-0169-55-146-02  

316,446 

S|^,157 

63,288 

52.003 

41,602 

10.401 

North  Carolina  28301.  Grant  Number  99-1-1782-55-137-02  

129,516 

103,613 

25,903 

0 

0 

0 

Eastern  Band  at  Cherokee  Indians,  P.O.  Box  481,  Cherokee,  North  Caro- 

»na  Grant  Nurr^Mr  99-1-0003-55-075-02            

244,106 

195,285 

48321 

82,916 

66,333 

16363 

Guilforo  Natrve  Amencan  Assoc.  PO.  Box  5623,  400  Prescott  Street, 

Greensboro.  North  Carolina  27435-0623,  Grant  Number  99-1-2727- 

55-219-02 .„ 

96.445 

78,756 

19,689 

0 

0 

0 

HaUwa-Saponi  Tribe,  Inc..  P.O.  Box  99,  Hottster,  North  Carolina  27844, 

"' 

Grant  Number  99-1-3514-55-247-02 

68.613 

54,890 

13.723 

0 

0 

0 

LurtOee  Reg  Dev.  Assoc.,  P  0.  Box  68.  Pembroke.  North  Carolina  28372- 

0068  Grant  Number  99-1-0067-55-123-02  

1.330,526 

1,064.421 

266,105 

0 

0 

0 

Metroiina  Native  American  Assn.,  Mlfl-A  East  Seventh  Street,  Chariotte, 
North  Caroima  28204.  Grant  Nunv^r  99-1-2726-55-218-02 

100,617 

80,494 

20,123 

0 

0 

0 

North  Carolina  Comm.  ot  Ind.  Adairs,  325  North  Salisbury  Street.  Suite 

579,  Raleigh,  North  CaroUna  27603-5940,  Grant  Number  99-1-0070- 

55-124-02  

327,998 

262,398 

65,600 

0 

0 

0 

Devils  Lake  Stoux  Tribe.  P.O.  Box  359,  Fort  Totten,  North  Dakota  58335, 

Grant  Nurr^er  99-1-0037-55-101-02 

122.581 

98,065 

24,516 

36,862 

29,490 

7,372 

Standing  Rock  Sioux  Tribe.  Box  D.  Forth  Yates,  North  Dakota  5a'>3R. 

Grant  Numtwr  99-1-0046-55-109-02 

256,530 

205,224 

51,306 

89,585 

71,668 

17317 

Three  Alliliated  T-tiefr— Fort  BerthoM  Reservation,  Box  597.  New  Town, 

North  Dakota  58763.  Grant  Number  99-1-0062-55-120-02 

173,375 

138,700 

34,675 

53,265 

42312 

10,653 

Turtle  Mountain  Band  o«  Chippewa  Indians.  PC.  Box  900,  BekXMrt,  North 

Dakota  58316  Grant  Number  9^1-0075-55-128-02 

348,603 

278,882 

69.721 

104,096 

83377 

20319 

Unrted  Tribes  Tech.  CoHege,  3315  Univetsity  Drive.  Bismarck,  North  Da- 

kota 58^11,  Grant  Number  99-1-0206-55-155-02  

175,857 

140.686 

35,171 

0 

0 

0 

North  Amencan  Indian  Cultural  Centers.  1062  Triplette  Boulevard,  Akron, 

Ohto  44306.  Grant  Nurr^er  99-1-3349-55-242-02 

743,852 

595,082 

148,770 

0 

0 

0 

Caddo  Tnbe  at  Oklahoma,  P.O.  Box  487,  Binger,  Oklahoma  73009,  Grant 

Number  99-1-1783-55-198-02 

28,645 

22,916 

5,729 

11,807 

9,446 

2.361 

Central  Tnbes  ol  the  Shawnee  Area.  Inc..  121  West  45th  Street.  Shawnee, 

Oklahona  74801.  Grant  Number  99-1-0038-55-102-02 

82,967 

66.390 

16,597 

1            47,046 

37.637 

1             9,409 
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U.S.  Department  of  Ubor  Employment  and  Trajnjng  Administration  PY  1993  TrrLE  IV-A  and  PY  1992  H- 
B  (SmiMiER  1993)  Proposed  Allotmotts  for  f4ATivE  Americans— Continued 

(Decsmber  15. 1902] 


GrantM 


PY  1993  me  IV-A 


Total 


Prognm        Oosipooi 


PY  1992  U-B  (summer  1982) 


Total 


Program         CoMpooi 


Cherokee  Nation  ot  OUahoma,  P.O.   Box  948,  Tahlequah.  Oklahoma 
74465.  Grart  Number  99-1-0027-55-093-02  _ 


Ctieyenne-Arapaho  Tribes,  P.O.  Box  38.  Concho.  Oklahoma  73022.  Grant 
Number  99-1-0048-55-111-02 

Chickasaw  Nation  o(  Oklahoma,  P.O.  Box  1548,  Ada,  Oklahoma  74820. 
Grant  Number  99-1-0042-55-105-02 


Choctaw  Nation  of  Oklahoma.  Drawer  1210,  Durart,  OUahonrta  74702- 

1210,  Grant  Nwrber.  99-1-0041-55-104-02  

Cltlzerts  Band  Potowatoou  Indians,   1901   South  Gordon  Cooper  Drive, 

Shawnee,  Oklahoma  74801,  Grant  Number  99-1-2202-ffi-206-C2 

Comanche  Indian  Tribe  of  Oklahoma,  P.O.  Box  908.  Lawrton.  Oklahoma 

73502,  Grant  Number  99-1 -31 50-55-226-02  

Creek  Nation  o(  Oklahoma,  P.O.  Box  580.  Okmulgee.  Oklahoma  74447, 

Grant  Number  99-1-0025-55-091-02 _ _.. 

Four  Tribes  Consortium  of  Oklahoma,  P.O.  Box  1193,  Anadarko,  Oklahoma 

73005.  Grant  Number  99-1-2728-55-220-02  

Inter-Tribal  Coundj  of  N.E.  Oklahoma.  P.O.  Box  1308,  Miami.  Oklahoma 

74355,  Grant  Number  99-1-1135-55-183-02  _ __ _.._ 

lOowa  Tribe  of  Oklahoma.  P.O.  Box  369.  Carnegie,  Oklahoma  73015, 

Grant  Number  99-1-0047-55-110-02 - 

Okiatioma  Trtnl  Assistance  Pro-am,  Inc.,  P.O.  Box  2841—1806  East 

15th,  Tolsa.  Oklahoma  74101,  Grant  Number  99-1-0072-55-125-02  .... 
Osage  Tribal  Council,  813  Grandview,  Pawbuska.  Oklahoma  74056,  Grant 

Number  99-1-0022-55-090-02 _ „ 

OtoeAUssouaa  Indian  Tribe  of  Okta..  P.O.  Box  62— Route  1.  Red  Rock. 

Oklahoma  ^651.  Grant  Number  99-1-2730-55-221-02 -. 

Pawnee  Tnbe  oK  Oklahoma.  P.O.  Box  470,  Pawnee.  OUattoma  74058, 

Grant  Number  W-1 -1785-55-200-02  ..„ _ _ 

PoTica  Tribe  o(  Oklahoma,  White  Eagle— Box  2,  Ponca  CNy,  Oklahoma 

74601,  Gram  Number  99-1-0029-55-094-02  _ 

Seminole  Nation  of  Oklahoma.  P.O.  Box  1498.  Wewoka.  Oklahoma  74884. 

Grant  Number  99-1-0051-55-113-02 „ „. 

Tonkawa  Tribe  at  Oklahoma,  P.O.  Box  70,  Tonkawa,  Oklahoma  74653. 

Grant  Number  S9-1-113&-55-1 84-02 

United  Urban  ln<^n  Counci,  1501  Classen  Blvd.,  Suite  200,  Oklahoma 

City,  Oklahoma  73106-5435,  Grant  Number  99-1-2731-55-222-02  ..._. 
::onfad.  Tribee  of  Siletz  Indians,  P.O.  Box  549,  SUetz.  Oregon  97380, 

Grant  Number  99-1-3153-55-229-02  .._ _ -. 

Confed.  Tribes  of  the  Umatttla  Ind,  Res..  P.O.  Box  638,  Pandleloti,  Oregon 

97801,  Grant  Number  99-1-30^5-55-225-02  _ _ 

Corrfederate  Trtoes  of  Wamt  Springs,  P.O.  Box  C— Tenino  Road,  Warm 

Springs,  Oregon  97761,  Grant  Number  99-1-0256-55-157-02 

Organioion  of  Forgotten  Amerk^ans,  P.O.  Box  1257.  4509  South  6th 

Street,  Suite  206,  Klaniath  Falls.  Oregon  97601-0276,  Grant  Number 

99-1-2732-55-22^-02  - 

Council  Of  Ttiree  Rtvers,  200  Charles  Street  PJOEburgh.  Pennsytvania 

15238,  Grant  Number  99-1-0642-55-172-02 


United  Am.  Inrtans  o(  the  Del.  VaHey.  225  Chestnut  Street.  Phlladetphia. 

Pervisylvania  19106,  Grant  Number.  99-1-0477-55-163-02 

Rhode  lEtand  and  Indian  Council.  444  Fr1er)dsh!p  St.  ProvKlance.  Rhode 

Island  32907,  Grant  Number  99-1-0610-55-169-02 

Catawba  Indian  Natkm,  P.O.  Box  957,  Rock  HHI.  South  Carolina.  23731, 

Qcani  Number  99-1-3516-55-249-02 - 

Cheyenne  River  Sioux  Tribe,  P.O.  Box  837,  Ea;^  Birite,  South  Dakota 

57625.  Grant  Number  99- 1-0039-5;?-1 03-02  ...._ „ 

Lower  Bruie  Sioux  Tnbe.  P.O.  Box  187,  Lower  Bnile.  South  Dakota  57&4a, 

Grant  Numtser  99-1-0073-55-126-02 - 

Oglata  Sioux  Tnbe.  P.O.  Box  G.  Pine  Rklge,  South  Dakota  57770.  Grant 

Number  99-1-0043-65-106-02 — 

Rosebud  SkHix  Ttfba.  Box  430.  Rosebud,  South  Dakota  57570,  Grant 

Number  99-1-0044-55-107-02 

SIssolon-Wahpelon  Sioux  Tribe,  P.O.  Box  509.  Agency  VlHage,  South  Da- 
kota 57262,  Grant  Nuntoer  99-1-0045-55-108-(^  - 

United  Skxix  Tribes  Dev.  Corp..  P.O.  Box  1193,  Pierre,  South  Dakota 

5750V  Grant  Number  99-1-0165-55-144-02  „ 

Native  Ai-netk^an  Indian  Assodatwn.  21 1  Unk>n  Street,  Suite  932,  Siahiman 

Buikkng,  Nashvile.  Tenfwssee  37S01.  Grant  Number  99-1-3515-55- 

246-02 _ 

Alat>ama— Coushatta  Indian  Tribal  Couridl.  Route  3 — Box  640.  Livingston. 

Texas  77351,  Grant  Number  99-1-1784-56-199-02 

OoNas  leier-Tit)al  Center.  209  East  JaHwson  BM..  Dallas,  Texas  75203- 

2690,  Grant  Number  99-1-0078-55-131-02  

Tkxia  Indian  Tribe,  1 19  Soutn  OW  Puebio  Road— Ysieta  Statk)n,  El  Paso, 

,   Texas79917,  Grant  Number.  99-1-2099-55-202-02  

Ir>dlan  Center  Empk)>Tnent  Services,  Inc..  1865  South  Main,  Suite  1,  Salt 

LakeOty.  Utah  84115,  Grant  Number:  9»-1-a517-65-250-02  


1,449,827 
194,702 
388,708 
791,625 
196,180 

! 

161,450 

569,904 

74,002 

51,716 

209.626 

342.231 

104,484 

37.084 

23.588 

55.617 

148.895 

43,928 

308,322 

614,456 

45,584 

96.196 

447,413 
710,347 
203,082 
392.620 
271,266 
232,091 
58.817 
732.458 
433358 
168,979 
717.765 

345.964 
672,464 
275.974 
459,335 
421.652 


1.158.862 

15S7S2 

310.966 

633.300 

156,944 

129.160 

471.823 

59.202 

41.373 

167.701 

273,785 

83.587 

29.867 

18.870 

44.494 

119.116 

35,142 

246.656 

491,564 

36,467 

76.956 

357.930 
566.278 
162.468 
314,096 
217,013 
185,673 
47.0S4 
585,968 
347.086 
135,183 
574.212 

276.771 
537.971 
220.779 
367.468 
337.322 


289.965 
38,840 
77.742 
1S8.32S 
38,236 
32,290 
117.881 
14,800 
10.343 
41.925 
68.446 
20,697 

7.417 

4,718 
11,123 
29,77> 

8.786 

61.664 

122,891 

9,117 
19,240 

89,483 

142.069 

40,616 

78,524 

54,253 

46,418 

11,763 

148,482 

86,772 

33,796 

143,553 

69,193 
134,483 
55,195 
91,867 
84.330 


706J19 

88,414 

180,703 

317,425 

148348 

114,280 

341,308 

35.420 

34.428 

81.744 

187,553 

73,273 

20.008 

15,502 

46,054 

64.170 

45.153 

210,625 

13,249 

15.682 

40.737 

3.966 

0 

0 

0 

10.995 

79.221 

13379 

217,655 

110.675 

46,866 

61,106 

0 

5.137 

0 

11,286 

0 


565,096 

70J31 

144,562 

253,840 

118378 

91,424 

273,118 

28336 

27,542 

OS,  305 

150.042 

58,618 

16,006 

12,474 

36343 

51.336 

36.122 

166,500 

10.S89 

1^546 

32.580 

3.173 

0 

0 

0 

8.786 

63J77 

11.103 

174.124 

88.540 

37.493 

48385 

0 
4,110 

0 
8313 

0 


141,264 

17.683 

36,141 

63,485 

29370 

22356 

68380 

7,084 

6386 

16.348 

37311 

143S5 

4302 

3,118 

9311 

12334 

9331 

42.125 

2350 

3,136 

8,147 


0 
1327 

0 
23S3 

0 
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PY  1983  tWe  IV-A 

PY  1902  ll-«  (summer 

1992) 

Grantee 

Total 

Program 

Cost  pool 

Total 

Progiam 

Coal  pool 

Ute  hidtan  Trt)e,  P.O.  Box  190.  Fort  Duchesne.  Utah  84026.  Grant  Num- 

• 

ber  99-1-0049-65-1 12-02  _ 

75,780 

60,624 

15.156 

33,978 

27.182 

6,796 

Abenatd  Selt-He*  AesnTN.H.lnd.  Count.  Box  276.  Swanton,  VeimonI 

05488.  Grart  Number  99-1-3064-55-224-02  - 

112.287 

89,830 

22.457 

0 

0 

0 

Manapor^  Pamunkey  Monecan  Consoiltum.  Route  2— P.O.  Box  360.  King 

MAMiam  \/ifnk^a  9¥IAfl  Drant  l^ufntMr  fi^1-3227-55-236-02 

243.691 

194,953 

48.738 

1,532 

1,226 

306 

American  Indian  Community  Cenlar,  Eaat  905  Third  Avenue.  Spokane, 

WasNngton  99202.  GwH  Number  99-1-1138-55-186-02  _.. 

724.538 

579,631 

144.906 

113,829 

91,063 

22,766 

CoMIe  Conlederaled  Tribee.  PC  Box  150.  Neapelem.  Washington 99155, 

Grant  Number  99-1-1726-55-192-02 

205,538 

164,430 

41,108 

48.218 

38.574 

9.644 

Lun»rt  Inejian  Busineu  Coundl.  2616  Kv»4ne  Road,  BeHlngham.  Washing- 

ton 98225.  Grant  Number  99-1-2204-65-256-02 

45,096 

36,077 

9.018 

19.107 

15.286 

3.821 

N.W.  irter-Tfibal  Council.  P.O.  Box  115,  Neah  Bay.  Washington  98357. 

Ckntm  Niimhar  <l9-1-0flfi9-'4S- 174-02                         

46.795 

37,436 

9.3SS 

31.544 

25.235 

6,309 

Puyaflup  Tribe  o(  Indians.  2002  East  28lh  St.  Tacoma.  Washington  96404. 

Gram  Number  99-1-1137-66-185-02 

165,942 

132,754 

33.188 

19.197 

15.368 

3,839 

Seattle  Indian  Center.  611  12th  Avenue  South— Suite  300.  Seattle.  Wash- 

\mtelnQf>^4A   Rrart  NurrtKir  QQ-1-051 1-55-170-02             

434.713 

347.770 

86.943 

0 

0 

0 

Western  Wash.  Ind.  Eit^.  and  Tmg.  Prog.,  4505  Pacific  Highway  East. 

Suite  C-1,  Taconw.  Washmgwn  96424.  Grant  Number  99-1-1933-55- 

201-02                                            

874,487 

699.590 

174,897 

125.906 

100.725 

25,181 

Lac  Courte  OreMles  Tribal  Governing  Board,  Route  2,  Box  2700.  Wayward. 

Wlscoosin  54843  Grant  Number  99-1-0018-56-087-02 

98.514 

78,811 

19,703 

24.604 

19.683 

4.921 

Lac  Du  Flambeau  Band  ol  Uke  Superior  Chipoewa,  PC  Box  67.  Lac  Du 

FlaiT*eau,  Wisconsin  54538.  Grant  Number  99-1-1139-55-187-02 

47.431 

37,945 

9,486 

18.927 

15.142 

3,785 

Menominee  Indian  Tribe.  PC.  Box  397.  Keshena.  Wisconsin  54135-0397. 

Grant  Number  99-1-0013-55-084-02 

75.243 

60,194 

15.049 

46.145 

36.916 

9.229 

Mllwaukae  Area  Am.  Ind.  Manoowar  Counc..  634  West  Mitchell  Street.  MH- 

waukae.  Wisconsin  53204-3512.  Grant  Number  99-1-0227-55-156-02 

1,348.696 

1,078.957 

269.739 

0 

0 

0 

Oneida  Tr«)e  o»  Indians  ot  Wis..  Inc..  P.O.  Box  365-N  7210  Seminary 

Road,  OneWa.  WIsconaIn  54115-0365.  Grant  Number  99-1-0015-55- 

085-02                                       

206,774 

165,419 

41.,\S5 

30.553 

24,442 

6.111 

Stockbhdge-Munsee  Community,  Route  1.  Bowler.  Wisconsin  54416.  Grant 

Number  99-1-0600-55-167-02      

62.846 

50,277 

12.560 

9.103 

7.282 

1.821 

Wisconstn  Indian  Consorthjm.  P.O.  Box  181.  Odanah,  Wisconsin  54861. 

• 

Grant  Number  99-1-2207-55-207-02 

92,387 

73.910 

18.477 

25.686 

20.548 

6,137 

Wisconsln-Wlnnebago   Business   Comminee,    P.O.    Box   667-127   Main 

Street.  Black  RIvar  FaHs.  Wisconsin  54615.  Grant  Number  99-1-0019- 

55-068-02 _ : - 

200.589 

160,471 

40.118 

14,600 

11.660 

2,920 

Shoshone/Arapahoe  TrtMS,  P.O.  Box  920.  Fort  Washakie.  Wyoming 

82514.  Grant  Number  9I>-1 -0060-55-252-02  „ 

225.998 

180,799 

45.200 

68,856 

55,085 

13,771 

Naltonal  Total _ - 

61371,000 

49.496,800 

12,374.200 

12,419J0e 

9.935.448 

2.483,860 

|FR  Doc.  93-1190  Filed  1-15-93;  8:45  am] 
BHJJNG  cooc  4aio-ao-«i 

Mine  Safety  and  Heatth  Administration 

Fee  Adjuetmenta  for  Testing, 
Evaluation,  and  Appfx>val  of  Mining 
Products;  Correction 

In  notice  document  92-30841 
beginning  on  page  60538  in  the  issue  of 
Monday,  December  21, 1992,  make  the 
following  corrections: 

On  page  60539,  remove  the  entries 
under  the  heading  "18  Electric  motor 
driven  equipment  and  accessories" 
which  read  "12  Approval — Shearer 
Evaluation"  including  the 
corresponding  fees  and  "14  Approval 
Extension — Shearer  Evaluation" 
including  the  corresponding  fees. 

On  page  60540,  in  the  last  column  of 
the  table  under  "18  Electric  motor 
driven  equipment  and  accessories:  45 


Shearer  Evaluation",  the  "Application 
fee"  should  read  "$100".  On  the  same 
page,  in  the  last  column  of  the  table 
under  "18  Electric  motor  driven 
equipment  and  accessories:  46  Shearer 
Evaluation  Extension",  the  "Apphcation 
fee"  should  read  "$100". 

Dated:  January  8, 1993. 
William  I.  Tattovall. 

Assistant  Secretary  for  Mine  Safety  and 

Health. 

[FR  Doc  93-1044  Filed  1-15-93;  8:45  ami 

WUJNO  CODE  451IM3-M 


Pension  and  Welfare  Benefits 
Administration 

[ProhH)lt«d  Transaction  Exemption  93-3; 
Exemption  Application  Na  O-9095,  •!  sL] 

Grant  of  Individual  Exemptiona;  Clow 
Stamping  Company  401(k)  Plan,  at  al. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  firom  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  tacome 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
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contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  appUcations 
for  a  complete  statement  of  the  facts  and 
representations.  The  appUcations  have 
bcHsn  available  for  public  inspection  at 
the  Department  in  Washington,  £)C.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notiHcation  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

hi  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570,  subpart  B  (55  FR  32836, 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are  administratively 
feasible; 

(b)  They  afe  in  the  interests  of  the  plans 
and  their  participants  and  beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of  the 
participants  and  l>eneficiaries  of  the  plans. 

Gow  Stamping  Company  401(k)  Plan  (the 
Plan) 

Located  in  Merrifield,  Minnesota 

IProhibited  Transaction  Exemption  93-3; 
Exemption  Application  No.  D-9095) 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  (1)  an 
interest-free  loan  to  the  Plan  (the  Loan) 
by  Clow  Stamping  Company,  Inc.,  the 
sponsor  of  the  Plan,  with  respect  to  the 
Plan's  proportionate  interest  in 
guaranteed  investment  contract  number 
CG0121403A  (the  GIC)  issued  by 
Executive  Life  Insurance  Company  of 
Cahfomia  (Executive  Life);  and  (2)  the 
Plan's  potential  repayment  of  the  Loan 


(the  Repayment);  provided  that  the 
following  conditions  are  satisfied: 

(a)  No  mterest  and/or  expenses  are 
paid  ^  the  Plan; 

(b)  The  loan  is  made  only  in  lieu  of 
payments  due  from  Executive  Life 
under  the  terms  of  the  GIC; 

(c)  The  Repayment  is  restricted  to 
cash  proceeds  paid  to  the  Plan  (the  GIC 
Proceeds)  by  Executive  Life  and/or  any 
other  responsible  third  party  with 
respect  to  the  GIC,  and  no  other  Plan 
assets  are  used  to  make  the  Repayments; 
and 

(d)  The  Repayments  will  be  waived  to 
the  extent  the  Loan  exceeds  the  GIC 
Proceeds. 

For  a  more  complete  statement  of  the 
facts  and  represents  supporting  the 
Department's  decision  to  grant  this  ' 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
November  19, 1992  at  57  FR  54616. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toil-free  number.) 

Buckeye  Pipe  Line  Company 

Retirement  and  Savings  Plan  (the  Plan) 

Located  in  Emmaus,  Pennsylvania 

[Prohibited  Transaction  Exemption  No.  93-4; 
Exemption  Application  No.  I>-8950l 

Exemption 

The  restrictions  of  section  406(a),  406 
(b)(1)  &  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  (1)  the  sale 
by  the  Plan  to  Buckeye  Pipe  Line 
Company  (the  Employer),  the  sponsor  of 
the  Plan,  of  (a)  guaranteed  investment 
contract  no.  GA-CG01332A3A  (the 
GIC),  issued  by  Executive  Life  Insurance 
Company  of  California  (Executive  Life), 
or  (b)  the  Plan's  right  to  receive  all 
proceeds  paid  by  Executive  Life,  its 
conservator,  any  state  guaranty  fund  or 
any  other  third  parties  making  any 
payment  with  respect  to  the  GIC|(the 
Assignment);  (2)  the  extension  o'^credit 
by  the  Employer  to  the  Plan  as  advances 
(the  Advances)  with  respect  to  the  GlC; 
and  (3)  the  Plan's  potential  repayment 
of  the  Advances;  provided  that  the 
following  conditions  are  satisfied: 

(A)  The  Plan  receives  a  purchase  price 
for  the  GIC  or  the  Assignment  which  is 
not  less  than  the  fair  market  value  of  the 
GIC  as  of  the  date  of  the  purchase; 

(B)  The  Advances  are  made  solely  to 
fund  the  payment  of  benefits  by  the 
Plan; 

(C)  All  Advances  made  prior  to  any 
purchase  of  the  GIC  or  the  Assignment 
will  be  credited  toward  the  purchase 
price; 


(D)  Repayment  of  the  Advances  is 
limited  to  the  amounts  received  by  the 
Plan  from  all  sources,  including  the 
purchase  price  for  the  GIC  or  the 
Assignment,  with  respect  to  the  GIC  (the 
GIC  Proceeds); 

(E)  Repayment  of  the  Advances  is 
waived  with  respect  to  the  amount  by 
which  the  Advances  exceed  the  GIC 
Proceeds; 

(F)  No  repayment  shall  be  made  to  the 
Employer  unless  and  until  the  Plan  has 
received  GIC  Proceeds  in  a  total  amount 
equal  to  the  maturity  value  of  the  GIC, 
as  described  in  the  Notice  of  Proposed 
Exemption;  and 

(G)  Any  GIC  Proceeds  in  excess  of  the 
purchase  price  of  the  GIC  or  the 
Assignment,  plus  five  percent,  are  paid 
to  or  retained  by  the  Plan. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
November  19, 1992  at  57  FR  54613. 
EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  December  30, 1991. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Tooze,  Shenker,  HoUoway  li  Duden 

Profit  Sharing  Plan  (the  Plan) 

Located  In  Portland,  Oregon 

IProhibited  Transaction  Exemption  93-5; 
Exemption  Application  No.  D-90771 

Exemption 

The  restrictions  of  sections  406(a)  and 
406(b)  (1)  and  (2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  a  loan  of 
money  to  Arden  E.  Shenker,  a  party  in 
interest  with  respect  to  the  Plan,  from 
his  individual  account  in  the  Plan, 
provided  that  the  following  conditions 
are  met: 

1.  The  terms  of  the  loan  are  at  least 
as  favorable  as  the  Plan  could  obtain  in 
an  arm's-length  transaction  with  an 
unrelated  party; 

2.  The  loan  does  not  exceed  25 
percent  of  the  assets  of  the  individual 
account  throughout  the  term  of  the  loan; 

3.  The  loan  is  secured  through  a 
promissory  note  and  a  perfected 
security  agreement; 

4.  The  fair  market  value  of  the 
collateral  securing  the  loan  is 
established  by  an  independent  real 
estate  appraiser;  and 

5.  The  collateral  is  maintained 
throughout  the  loan  term  at  no  less  than 
150  percent  of  the  balance  on  the  loap. 
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For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
November  19. 1992,  at  57  FR  54615. 

FOR  FUfTTHER  MFORMATION  CONTACT:  Paul 
Kelty  of  the  Department,  telephone 
(202)  219-«883.  (This  is  not  a  toll-free 
number.) 

G«nwal  Infomiatioa 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  ihe  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disquahfied  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  reqtiirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
opefBte  for  the  exclusive  benefit  of  the 

,  employees  of  the  exployer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  bet  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washingtoo.  DC.  this  13th  day  of 
January.  1993. 
IvanStrasfeM. 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor 
[FR  Doc.  93-1172  Filed  l-lS-93;  8:45  ami 
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(Application  Na  D-9012,  at  sL] 

Proposed  Exemolions;  D^gHal  Wizards, 
inc.  Profit  Sharing  Pian,  M  ai. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Laoor. 

ACTKM:  Notice  of  Pronosed  Exemntions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Conunents  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 

ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
room  N-5649.  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  room  N-5507,  200  Constitution 
Avenue.  NW..  Washington.  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 


Federal  Register  and  shall  inform 
interested  perv)ns  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPI.EIIENTARY  INR>aifi*^X)N:  The 
proposed  exemptions  >*'e'»  requested  in 
apphcations  filed  pursuant  to  section 
408(a)  of  the  Act  andy  or  «.ection 
4975(c)(2)  of  the  Cooe  ana  m 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  suboa'*.  B  (55  FR 
32836,  32847,  Augus*  iO  1990). 
Effective  December  3i    *  P^a  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  OctotJer  17, 1978) 
transferred  the  authontv  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  ttie  Sdcretary  of 
Labor.  Therefore,  these  nouces  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Intef^ested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Digital  Wizards,  Inc.  Pro&t  Sharing  Plan  (the 
Plan) 


Located  in  San  Diago,  CalifiBrnia 

[AppIicaticHi  No.  D-9012) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408fa)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836, 32847.  August  10, 1990).  If 
the  exemption  is  granted  the  restrictions 
of  sections  406(a)  and  406  (b)(1)  and 
(b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code, 
shall  not  apply  \o  the  cash  sale  (the 
Sale)  of  certain  limited  partnership 
interests  (the  Property)  by  the  Plan  to 
Digital  Wizards,  inc.,  the  sponsoring 
employer  (the  &nployer)  and  a  party  in 
interest  with  respect  to  the  Plan, 
provided  that  the  Plan  incurred  no  fees, 
commissions,  or  other  expenses  in 
connection  with  the  Sale,  and  (2)  the 
Plan  received  as  consideration  frcan  the 
Sale  no  less  than  the  fair  market  value 
of  the  Propwty  as  determined  by  a 
qualified,  independent  securities 
broker/dealer,  as  of  the  date  of  the  Sale. 

EFFECTIVE  DATE:  This  proposed 
exemption,  if  granted,  will  be  effective 
as  offufy  1, 1991. 


Summary  of  Facts  and  Represeatations 

1.  The  Plan  is  a  defined  contribution 
plan  with  individual  accounts  for  each 
of  its  65  paitici{>ants  and  total  assets  of 
$653,320.93,  as  of  December  31, 1991. 
The  fiduciaries  of  the  Plan  are  three 
individuals:  Stephen  E.  Stamper,  who  is 
president  of  the  Employer,  and  Roberta 
N.  Feoder  and  David  R.  Duke,  who  are 
vice  ptesid^its  of  the  Employer. 

The  Employer  is  a  Califomia 
corporation,  whidi  is  located  in  San 
Diego.  Califomia.  Three  individuals 
own  81.65  percent  of  the  shares  of  stock 
issued  by  the  Employo-,  and  the 
remaining  18.35  percent  of  the  shares 
are  owned  by  8  other  individuals.  The 
Employer  designs  and  sells  software 
computer  programs  for  specific 
applications  pursuant  to  contracts  with 
individual  purchasers. 

2.  The  Property  is  100  units  of  limited 
partnership  interests  (the  Units)  in 
Guaranteed  Hotel  Investors  1985,  L.P.,  a 
Delaware  limited  partnership  (the 
Limited  Partnership).  The  general 
partner  of  the  Limited  Partnership  is 
FFCA  Management  Company,  a 
Delaware  limited  partnership  located  in 
Phoenix,  Arizona,  which  has  two 
general  partners:  Franchise  Finance 
Corporation  of  America,  a  Delaware 
corporation  and  M.H.  Fleischer,  who  is 
President,  Treasurer,  and  a  EHrector  of 
Franchise  Finance  Corporation  of 
America. 

The  Limited  Partnership  acquired  and 
leased  three  parcels  of  land  located, 
respectively,  in  Irving.  Texas,  Fort 
Lauderdale,  Florida,  and  Tampa, 
Florida.  In  addition,  the  Limited 
Partnership  provided  permanent 
financing  for  the  hotel  buildings  located 
on  the  three  parcels  and  suppUed 
financing  for  the  fixtures,  furniture,  and 
equipment  of  each  of  the  hotels.  The 
owner  of  the  hotels  is  Wool  ley/Sweeney 
Partnership,  which  is  owned  by  Robert 
E.  Woolley  and  Charles  Sweeney. 

The  applicant  represents  that  the  Plan 
purchased  the  Units  on  May  9, 1986,  as 
an  investment,  at  the  price  of  $500  per 
unit  or  for  the  total  consideration  of 
$50,000.  The  Units  were  acquired  by  the 
Plan  from  a  public  offering  by  Franchise 
Financial  Management  Corporation 
(FFMC)  through  E.F.  Button  & 
Company,  Inc.,  as  sales  agent,  on  a  best 
efforts  basis.  The  applicant  represents 
that  FFMC  is  a  Delaware  corporation 
that  is  not  related  to  the  Empk>yn:  and 
also  represents  that  no  fiduciaries  of  the 
Plan  or  its  participants  have  been 
shareholders,  directors,  officers,  or 
employees  of  FFMC. 

3.  The  applicant  represents  that  the 
fidudaries  of  the  Plan  were  initially 
motivated  early  in  1991  to  divest  the 


Units  bam  the  Plan  when  the  Plan 
implemented  a  new  cash  or  deferred 
compensation  program  in  conformity 
with  section  401(k)  of  the  Code.  A  new 
Plan  Administrator  was  also  engaged  on 
b^ialf  of  the  Plan.  The  new  401(k) 
program  required  that  each  participant 
of  the  Plan  be  provided  periodically 
with  a  detailed  summary  of  his  or  her 
entire  interests  in  the  assets  of  the  Plan. 
Since  the  Units  were  not  actively  traded 
and  could  not  be  readily  tracked  and 
valued  by  reference  to  a  published 
listing  of  trading  activity,  the  new  Plan 
Administrator  determined  that  it  would 
not  be  able  to  periodically  report  to  the 
participants  of  the  Plan  the  value  of  the 
Units  in  the  same  manner  as  other  assets 
of  their  individual  accounts  in  the  Plan. 
The  usefulness  of  the  periodic  reports  to 
the  Plan  participants,  the  applicant 
represents,  depends  upon  completeness 
and  accuracy  which  could  not  be 
provided  except  for  the  Plan  incurring 
an  exorbitant  expense. 

The  applicant  represents  that  the 
conclusive  motivation  to  divest  the 
Units  from  the  Plan  was  determined  by 
the  fiduciaries  early  in  1991  when  they 
received  adverse  informaticm  regarding 
the  Linked  Partnership.  The 
information  received  reflected  that  there 
had  been  a  decline  in  value  of  the  Units 
and  that  operations  of  the  Limited 
Partnership  had  experienced 
debiUtating  changes  and  unfavorable 
performances.  The  annual  report  for 
1990  of  the  Limited  Partnership  and  its 
quarterly  report  for  the  first  three 
months  of  1991  reported  that  the  hotel 
owners,  Woolley/Sweeney  Partnership, 
had  not  renewed  bank  letters  of  credit 
for  a  total  of  $10,000,000.  These  letters 
of  credit  provided  security  to  the 
financial  position  of  the  Limited 
Partnership.  In  addition,  the  applicant 
represents  that  the  hotel  owners 
underiying  agreements  with  the  Limited 
Partnership  were  not  complied  with 
when  the  franchise  agreement  between 
the  hotel  owners  and  the  Embassy 
Suites  Hotel  System  was  changed, 
without  priw  approval  of  the  Limited 
Partnership,  to  a  new  hotel  system, 
Crown  Sterling  Suites.  The  quarterly 
report  for  the  first  three  months  of  1991 
describes  how  the  owners  of  the  hotels 
failed  to  make  scheduled  quarteriy 
interest  and  rental  payments  to  the 
Limited  Partnership.  Normally  these 
quartmiy  payments  provided 
distributions  to  the  investors  in  fte 
Limited  Partnership.  The  inability  to 
make  the  quarterly  payments  by  (he 
hotel  owners  resulted  in  a  draw  on  the 
letters  of  credit  for  the  pajrment  to 
investors  in  the  Limited  Partnership  fat 
the  quarter  ending  June  30, 1991. 


Because  the  proceeds  from  the  letters  of 
credit  would  also  be  needed  to  pay 
obligations  on  the  mortgages  on  the  land 
and  hotels,  the  possibihty  of 
distributions  to  be  paid  to  investors  in 
the  future  by  the  Limited  Partnership 
became  questionable  in  the  judgment  of 
the  fiduciaries  of  the  Plan. 

The  fiduciaries  of  the  Plan  also 
learned  in  the  early  part  of  1991  that  the 
value  of  the  Units  were  declining  in 
value.  Shearson  Lehman  Brothers,  Infi. 
(Shearson),  an  American  Elxpress 
Company  subsidiary,  at  the  request  of 
the  fiduciaries  of  the  Plan,  determined, 
as  of  May  24, 1991,  that  the  value  of  the 
Units  had  declined  from  the  original 
price  of  $500  per  unit  and  trading 
activity  reflected  that  Units  traded  at 
$305  per  tmit.  Shearson  also  advised  the 
fiduciaries  of  the  Plan  that  selling  the 
Units  in  the  8econd9ry  market  would 
take  three  mcmths  or  more  and  the 
market  price  at  a  later  date  would 
probably  be  lower  than  the  price  the 
Employer  was  offering  to  pay.^ 

4.  On  July  1. 1991,  the  Units  were 
sold  for  cash  by  the  Plan  to  the 
Employer  for  the  sum  of  $33,550  of  for 
$335.50  per  unit,  as  the  Employer  > 
desired  to  pay  the  Plan  a  price  that  was 
10  percent  greater  than  the  current  fair 
market  value  of  the  Units.  The  Plan 
incurred  no  fees,  commissions  or  other 
expenses  from  the  Sale  or  the 
application  for  exemption  from  the 
prohibited  transaction  provisions  of  the 
Act.  The  applicant  represents  that  the 
transaction  was  imdertaken  by  the 
fiduciaries  after  a  determination  was 
made  that  it  was  in  the  best  interests  of 
the  Plan  and  its  participants  and 
beneficiaries.  This  determination  was 
predicated  upon  consideration  givoi  to 
the  changes  in  the  operation  o|the 
hotels  located  on  the  three  parcels 
leased  from  the  Limited  Partnership  and 
the  cessation  of  income  from  the 
Property  after  December  31. 1990;  and 
the  continued  decline  in  the  market 
value  of  the  Units,  as  determined  by 
Shearson,  an  independent  broker.  Tbe 
applicant  further  represents  that  the 
transaction  enabled  the  Plan  to  divest 
itself  of  an  asset  whidi  has  Umited 
potential  for  appreciation  and  to 
reinvest  in  more  productive 
investments.' 

5.  In  summary,  the  applicairt 
represents  that  the  transaction  satisfiat 
the  criteria  of  section  408(a)  of  the  Act 
for  the  following  reasons: 


<  Alw>,  ShMnaa  npoitad  «M  tndine  adhrUjr 
reflected  that  Ibe  prica  o{  tb*  Unite  rfadiMrf  IP 
$247.37  during  the  Utt  quaitat  of  1991. 

>  In  thi*  prapoted  axaoiption,  the  DapartniMU 
flocpraMM  no  opinion  a*  to  wbethar  Iha  aoquliitioa 
or  IwMm0  of  tba  UWt»  Tiolalad  any  pf«vuioa  of 
part  4  of  title  I  of  tbe  Act 
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(a)  The  Plan  received  cash  for  its 
interests  in  the  Property  as  of  the  date 
of  the  Sale  in  an  amount  that  exceeded 
the  fair  market  value  as  determined  by 
an  independent  broker; 

(b)  The  transaction  enabled  the  Plan 
to  avoid  any  risk  from  the  continued 
holding  of  the  Property  and  permitted 
the  cash  received  from  the  Sale  to  be 
placed  in  other  investments; 

(c)  The  Plan  incurred  no  expenses 
with  respect  to  the  transaction;  and 

(d)  The  fiduciaries  of  the  Plan 
determined  that  the  Sale  to  the 
Employer  was  in  the  best  interests  of  the 
Plan  and  its  participants  and 
beneficiaries. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
C.E.  Beaver  of  the  Department, 
telephone  (202)  219-«881.  (This  is  not 
a  toll-free  number.) 

Ophthalmk  Aa>oci«le«,  P.A.  Employees' 
Money  Purchase  Pension  Plaa  (die 
Ophihaimic  Money  Purchase  Plan)  Located 
in  Lansdala,  Pa 

[Application  No.  D-92051 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
PR  32836.  32847.  August  10. 1990.)  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a).  406  (b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code  by  reason  of  section 
4975(c)(1)(A)  through  (E)  shall  not  apply 
to  the  proposed  sale  by  the  Ophthalmic 
Money  Purchase  Plan  to  T]S  Realty  (the 
Ophthalmic  Partnership),  a  party  in 
interest,  for  the  total  cash  consideration 
of  $552,500,  of  a  fee  simple  interest  in 
one  of  two  office  condominiums  (the 
Condominium  Interest)  that  will  be 
partitioned  from  certain  improved  real 
property  (the  Property),  provided  (1)  the 
sale  is  a  one-time  transaction  for  cash, 
(2)  the  Ophthalmic  Money  Purchase 
Plan  is  not  required  to  pay  any  real 
estate  fees  or  commissions  in 
connection  therewith.  (3)  the  fair  market 
value  of  the  Condominium  Interest  is 
determined  by  a  qualified,  independent 
appraiser;  and  (4)  the  designated        j 
independent  fiduciary  approves  of  thie 
subject  transaction. 

Preamble 

On  June  25, 1982.  the  Department 
granted  Prohibited  Transaction 
Exemption  (PTE)  82-103  at  47  FR 
27645.  PTE  82-103  permitted  the 
Ophthalmic  Associates,  P.A.  Employees' 
Pension  Plan  (the  Ophthalmic  Pension 


Plan)  and  the  PearlsUne-Salkin 
Associates  Employees  Pension  Plan  (the 
Pearlstine  Pension  Plan) '  to  purchase, 
as  tenants  in  common,  50  percent 
interests  in  a  two  story  office  building 
located  at  1000  N.  Broad  Street, 
Lansdale,  Pennsylvania.  The  sellers  of 
the  Property  were  Ophthalmic  Investors 
Associates  (Ophthalmic  Investors),  a 
partnership  formed  by  certain  principals 
of  Ophthalmic  Associates  (Ophthalmic), 
a  professional  medical  corporation 
engaged  in  the  practice  of 
ophthalmology,  and  Pearlstine,  Salkin, 
Hardison  and  Robinson  (Pearlstine- 
Salkin).  a  professional  corporation  of 
attorneys  which  provides  legal  services 
to  Ophthalmic  and  to  the  plans  it  has 
sponsored.  The  sales  price  for  the 
Property,  as  based  upon  its 
independently  appraised  value,  was 
$900,000. 

On  July  1, 1982,  the  Ophthalmic 
Pension  Plan  and  the  Pearlstine  Pension 
Plan  each  made  a  cash  downpayment  of 
$100,000  to  Ophthalmic  Investors.  Both 
plans  took  the  Property  subject  to  an 
existing  mortgage  in  the  original 
principal  amount  of  $550,000  and  an 
additional  loan  of  $75,000  (the  First 
Mortgage  and  the  Addendum)  which 
had  been  entered  into  by  Ophthalmic 
Investors  and  an  unrelated  party.  The 
First  Mortgage  and  the  Addendimi 
carried  interest  rates  of  6^/i  percent  and 
91/i  percent,  respectively,  and  matured 
on  February  1, 1989.  Such  loans,  which 
were  secured  by  the  Property,  had  a 
combined  outstanding  balance  of 
$401,074  as  of  July  1. 1982. 

Although  the  Ophthalmic  and 
Pearlstine  Pension  Plans  were  not 
required  to  assume  the  obligations  of 
Ophthalmic  Investors  pursuant  to  the 
First  Mortgage  and  the  Addendum,  they 
were  required  to  make  loan  payments. 
Both  plans  also  entered  into  a  second 
mortgage  (the  Second  Mortgage)  in  the 
original  principal  amoimt  of  $298,926 
with  Ophthalmic  Investors  for  the 
balance  of  the  sale  price.  The  Second 
Mortgage  was  to  be  repaid  over  a  ten 
year  period  commencing  on  July  1, 1982 
and  ending  on  June  30, 1992  at  an 
annual  interest  rate  of  IOI-6  percent.  The 
Second  Mortgage  was  also  secured  by 
the  Property. 

In  addition.  PTE  82-103  permitted  the 
leasing  of  the  Property  (the  Lease)  by  the 
plans  to  Pearlstine-Salkin  Ophthalmic 
Associated  Investors  (PSO).  a  party  in 
interest.  The  Lease  is  a  triple-net  lease 
which  initially  provided  for  a  term  of 
ten  years  that  coincided  with  the 
duration  of  the  Second  Mortgage.  The 


Lease  contains  one  renewal  option  for  a 
term  of  five  years.  Upon  the  execution 
of  the  Lease,  PSO  began  subleasing 
portions  of  ihe  Property  to  Pearlstine- 
SaUdn,  Ophthalmic  and  CBS  Optical,  a 
party  in  interest. 

To  effectuate  Ophthalmic's  desire  to 
terminate  the  Ophthalmic  Pension  Plan 
because  of  benefit  restrictions  imposed 
by  the  Tax  Reform  Act  of  1986.  the 
Department  granted  PTE  89-94  on 
October  31. 1989  at  54  FR  45187.  PTE 
89-94  permitted  the  imilateral  and 
gratuitous  transfer  by  the  Ophthalmic 
Pension  Plan  to  the  Ophthalmic  Money 
Purchase  Plan  of  a  50  percent  interest  in 
the  Property  plus  cash  and  the 
assumption  by  the  Ophthalmic  Money 
Purchase  Plan  of  the  pre-existing  loan, 
lease  and  sublease  obligations  of  the 
Ophthalmic  Pension  Plan.  The  value  of 
the  transferred  benefit  was  $1,083,144. 
This  amount  also  represented  the  value 
of  the  accrued  benefits  of  four 
participants  in  the  Ophthalmic  Pension 
Plan  wno  elected  to  have  their  benefits 
transferred  to  the  Ophthalmic  Money 
purchase  Plan.* 

The  applicants  represent  that 
payments  due  under  the  First  Mortgage, 
the  Addendum  and  the  Second 
Mortgage  were  timely  made  by  the 
parties  and  that  there  is  presently  no 
outstanding  indebtedness.  In  addition, 
the  applicants  state  that  all  rental 
payments  under  the  Lease  and  the 
Subleases  have  been  timely  paid  and 
rental  adjustments  have  been  in 
compliance  with  Lease/Sublease  terms. 

The  transactions  that  are  subject  to 
PTEs  82-103  and  89-94  have  been 
monitored  by  the  National  Bank  of 
Boyerton  (the  Bank)  located  in 
Boyerton,  Pennsylvania.  The  Bank 
currently  serves  as  the  independent 
fiduciary  on  behalf  of  the  Ophthalmic 
Money  Purchase  Plan  and  the  Pearlstine 
401  (k)  Plan. 

At  present,  the  Ophthalmic  Money 
Purchase  Plan  and  the  Pearlstine-Salkin 
Associates  Profit  Sharing  and  Salary 
Savings  Plan  and  Trust  (the  Pearlstine 
401  (k)  Plan)  *  lease  half  of  the  Property 
to  PSO.  In  turn,  PSO  subleases  this 
portion  of  the  Property  exclusively  to 
Ophthalmic."  With  respect  to  the 
remainder  of  the  Property,  the 
applicants  state  that  PSO  decided  not  to 


'  It  U  represented  that  none  of  the  plans  described 
herein  b  a  party  in  Interest  with  respect  to  the  other 
within  Ihe  meaning  of  section  3(14)  of  the  Act. 


*  The  applicants  state  that  six  participants 
actually  elected  to  have  their  benefits  transferred  to 
the  Ophthalmic  Money  Purchase  Plan.  Thus,  the 
total  transferred  benefit  was  SI  ,385,780  and  not 
$1,083,144. 

■  In  1985,  Ihe  Pearlstine  401(k)  Plan  replaced  the 
Pearlstine  Pension  Plan  and  became  the  other 
holder  of  the  50  percent  tenant-in-conunon  interest 
in  the  Property. 

•CBS  Optical,  a  former  sublessee,  was  merged 
into  Ophthalmic  and  therefore  no  longer  subleases 
space  in  the  Property. 
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exerdse  its  option  to  renew  the  Lease 
bom  the  Plans  as  it  aflected  that  portion 
because  PSO's  former  subtenant, 
Peailstine-SaUdn,  did  not  wish  to 
sublease  office  space  in  the  Property 
beyond  the  termination  date  of  the 
initial  Lease  tearm.  Thus,  this  portion  of 
the  Property  has  remained  vacant  and  is 
available  tw  sale  or  leasing  to  unrelated 
parties. 

On  January  27, 1992.  the  Department 
publi^ied  a  notice  of  proposed 
exemption  (the  Notice)  on  behalf  of  the 
Ophthalmic  Money  Purchase  Pension 
Plan  at  57  FR  3268.  The  Notice  would 
I>ermit  such  plan  to  sell  its  50  percent 
interest  in  the  Property  to  the 
Ophthalmic  Partnership.  During  the 
comnkant  period,  the  applicants 
informed  the  E)epartment  of  a  change  to 
the  Notice.  Specifically,  the  applicants 
explamed  that  the  Plan's  50  percent 
tenant-in-common  interest  in  the 
Property  would  be  converted  into  a  fee 
simple  interest  in  one  of  two 
condominium  units  that  would  be 
configured  from  the  Property  prior  to 
the  proposed  sale.  The  applicants 
further  explained  that  the  reason  for  the 
conversion  was  to  allow  the  Ophthalmic 
Partnership  to  obtain  third  party 
financing  which  would  have  been 
difTicelt  to  secure  had  the  Ophthalmic 
Partnership  acquired  a  50  percent 
tenant-in-common  interest  in  the 
Property  and  then  attempted  to  pledge 
such  interest  as  security  for  the  loan. 

Due  to  the  material  nature  of  the 
change  disclosed  in  the  applicants* 
comment  letter,  the  Department 
withdrew  the  Notice  from  the  Federal 
Register  on  July  31. 1992  at  57  FR 
33978.  As  described  below,  the 
applicants  request  an  administrative 
exemption  from  the  Department  which 
would  allow  the  Ophthalmic  Money 
Purchase  Plan  to  sell  its  Condominium 
Interest  in  the  Property  to  the 
Ophthalmic  Partnership.  With  respect  to 
the  Condominium  Interest  that  will  be 
held  by  the  Pearlstine  401(1()  Plan,  the 
applicants  propose  to  sell  or  lease  such 
interest  to  an  unrelated  party.  Therefore, 
no  exemptive  relief  is  being  requested. 

Summary  of  Facts  and  Repres«uitations 

1.  The  Ophthalmic  Money  Purchase 
Plan  is  a  defined  contribution  plan 
covering  participants  of  Ophthalmic  and 
CBS  Optical.  As  of  December  31, 1991, 
the  Ophthalmic  Money  Purchase  Plan 
had  total  assets  of  $2,702^.630.  As  of 
October  26. 1992.  the  Ophthalmic 
Money  Purchase  Plan  had  28 
participants.  The  Trustees  of  the 
Ophthalmic  Money  Purchase  Plan  are 
Drs.  Robert  V.  Connor,  Louis  Schwartz 
and  Thad^leus  S.  Nowinski.  These 
individuals  are  the  principal 


shareholders  of  Ophthalmic  as  weU  m 
t^ia  dedsioD-makers  with  re^Mct  to  this 
Plan's  assets. 

2.  Tentatively  called  'TJS  Realty,"  the 
Ophthalmic  Partnership  will  be  a  real 
estate  partnership  comprised  of  Drs. 
Schwartz  and  Norwinski  and  Dr.  Joseph 
J.  Kesselring,  a  principal  of  Ophthalmic 
The  C^hth^imiC  Partnership,  which 
wfill  be  formed  upon  the  granting  of  the 
exemptive  relief  described  herein,  will 
have  an  indefinite  duration  and  it  will 
occupy  office  space  representing  the 
Conoominium  Interest. 

3.  On  May  10. 1990,  the  Board  of 
Governors  of  Ophthahnic  (the  Board), 
by  unanimous  consent,  adopted  and 
approved  an  amendment  to  the 
Ophthalmic  Money  Purchase  Plan 
wnich  provided  that  no  new 
participants  would  be  admitted,  all 
participants  would  be  100  percent 
vested  in  their  accrued  benefits  ai>d  no 
additional  benefits  would  accrue. 
Presently,  the  Board  intends  to 
terminate  the  Ophthalmic  Money 
Purchase  Plan  because  its  maintenance 
does  not  comport  with  the  revised 
business  objectives  of  Ophthalmic  Once 
terminated,  the  assets  of  such  plam  will 
be  liquidated  and  the  braiefits  will  be 
distributed  to  the  participants.' 

4.  Accordingly,  the  Trustees  request 
an  administrative  exemption  from  the 
Department  to  permit  the  Ophtiialmic 
Money  Purchase  Flap  to  sell  its  interest 
in  one  of  two  condominium  units  that 
will  be  partitioned  from  the  Property  to 
the  Ophthalmic  Partnership.  The 
Ophthalmic  Money  Purchase  Plan's 
Condominium  Interest  consists  of 
approximately  7,455  square  fiaot  of  office 
space.  The  sales  price  for  the 
Condominium  Interest  will  be  based 
upon  its  independently  appraised  value. 
Further,  the  Ophthalmic  Money 
Purchase  Plan  will  not  be  required  to 
pay  any  real  estate  fees  or  commissions 
in  connection  with  the  proposed  sale." 
At  the  conclusion  of  the  proposed  sale, 
the  Ophthalmic  Partnership  will  then 
lease  the  Condominium  Interest  solely 
to  Ophthalmic. 

5.  The  Condominium  Interest  has 
been  appraised  by  Mr.  Ken  L 


'  In  this  regard,  the  appiicdnts  rapracent  lh«t  If  lb* 
Ophthalmic  Money  Purchase  Plan  is  tcrminatad, 
participants  will  have  rtw  election  to  have  annuities 
pun:ha««d  oa  their  behalf  cr  to  receive  a  lump  mm 
dtstribution. 

*  Miet  the  profoted  tranaactioB  is  entered  kkta, 
(ke  Ophthalmic  Partnership  and  the  PearbUna 
401(k)  Plan  tvill  each  own  Condominium  Interests 
in  the  Property.  Hie  applicants  represent  that  the 
Ophlhalmfc-  PMaaisltip  is  not  a  party  in  lataraat 
with  nep«:t  to  the  Pearlstine  401  ik)  Plan.  Th« 
appilcanit  itala  that  th«  only  connection  betwoMl 
theOpthalmic  Partnership  and  the  Pearlstine  4O100 
Plan  if  that  Pearlstine-Salkin.  which  sponsors  the 
^—lillaa  401(k)  Ptao  aiso  repreeaot*  th« 
OpktiMliaic  Partnerahtp. 


Steigehnan.  CCLM..  S.I.aR.,  SJtS.. 
A.S.A.,  an  ind^>eodent  appraiser  from 
Line  Lexington,  Pennsylvania.  In  an 
appraisal  report  dated  May  27, 1902, 
Mr.  Steigelman  placed  the  fair  market 
value  of  the  Condominium  Interest  at 
$552,500.  Mr.  Steigelman  will  again 
value  the  Condominium  Interest  )ust 
prior  to  the  proposed  sale. 

6.  The  Bank  represents  that  other  than 
serving  as  an  independoit  fidticiary  for 
the  transactions  exempted  in  PTEs  82- 
103  and  80-94,  it  has  no  ownership, 
debt,  familial  or  business  relationships 
with  either  (he  principals  of  Ophthaimic 
or  Pearlstine-Salkln.  The  Bank  states 
that  it  represents  a  variety  of  accounts 
as  executor  of  estates,  advises  plan 
trustees  regarding  the  investment  and/or 
administration  of  plan  assets  and  the 
preparation  of  reports  to  the  Internal 
Revenue  Service  or  the  Department.  The 
Bank  also  states  that  it  acknowledges  its 
duties,  responsibilities  and  liabilities  in 
acting  as  a  fiduciary  with  respect  to  the 
Ophthalmic  Money  Purchase  Plan. 

7.  The  Bank  believes  that  the 
proposed  sale  of  the  Condominium 
Interest  is  in  the  best  interest  of  the 
Ophthalmic  Money  Purchase  Plan  and 
its  participents  and  beneficiaries 
because  of  the  favorable  market  price 
and  market  conditions  that  otherwise 
might  not  be  available  to  a  party  who  is 
Dot  a  party  in  interest.  In  addition,  the 
Bank  beUeves  the  proposed  sale  will 
allow  the  Ophthalmic  Money  Purchase 
Plan  to  distribute  its  assets  to  its 
participants  and  beneficiaries. 

The  Bank  states  that  it  has  been 
apprised  through  Mr.  Steigelman's 
appraisal  that  the  sales  price  for  the 
Condominium  Interest  reflects  its  fair 
market  value.  In  this  regard,  th^  Bank 
asserts  that  Mr.  Steigelman's  use  of  the 
income,  market  and  comparable  sales 
approafiies  to  valuation  constitutes  a 
"fair"  valuatioo  of  the  subject 
Condominium  Interest. 

As  the  independent  fiduciary,  the 
Bank  states  that  it  will  monitor  the 
proposed  transaction  on  behalf  of  the 
Ophthalmic  Money  Purchase  Plan  and. 
if  necessary,  take  any  appropriate 
ac:tions  to  safegtiard  such  plan  and  its 
participants  and  beneficiaries. 

8.  In  summary,  it  is  represented  that 
the  proi>osed  transaction  will  satisfy  the 
criteria  for  an  administrative  exemption 
under  section  40e(a)  of  the  Act  because: 

(a)  The  sale  of  the  Condominium 
Interest  by  the  Ophthalmic  Money 
Purdiase  Plan  to  the  Ophthalmic 
Partnership  will  be  a  one-time 
transaction  for  cash  that  will  rK>t  result 
in  the  payment  of  real  estate  fees  or 
commissions  by  the  Ophthalmic  Money 
Purchase  Plan; 
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(b)  The  feir  market  value  of  the 
Condominium  Interest  has  been 
determined  by  Mr.  Steigelman,  a 
qualified,  independent  appraiser; 

(c)  The  Bank,  as  independent 
fiduciary,  approves  of  the  transaction 
and  believes  the  sale  is  in  the  best 
interest  of  the  Ophthalmic  Money 
Purchase  Plan  and  its  participants  and 
beneficiaries;  and 

(d)  The  sale  of  the  Condominium 
Interest  will  allow  the  Trustees  to 
terminate  the  Ophthalmic  Money 
Purchase  Plan  and  liquidate  its  assets. 
FOR  FURTHER  MFORMATIOM  (CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  21»-8881.  (This  is  not 
a  toil-five  number.) 

Albert  E.  Sato-  Directad  OLA  Rollover 
Account  (the  OLA)  Located  in  St.  Loois, 
Misaoori 

(Application  No.  D-9223] 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the       I 
procedures  set  forth  in  29  CFR  part    I 
2570.  subpart  B  (55  FR  32836.  32847. 
August  10, 1990).  If  the  exemption  is 
granted,  the  sanctions  resulting  from  the 
application  of  section  497S  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  purchase  on  November  5, 1991  by 
the  IRA  of  certain  shares  of  Boatmen's 
Bancshares.  Inc  common  stock  (the 
Stock)  from  Bradley  J.  Suter,  a 
disqualified  person  with  respect  to  the 
IRA,  provided  that  the  following 
conditions  were  met: 

(a)  The  IRA  purchased  the  Stock  for 
cash  at  a  price  which  was  no  more  than 
the  fair  market  value  of  the  Stock  at  the 
time  of  the  transaction; 

(b)  The  IRA  paid  no  commissions  or 
other  expenses  in  connection  with  the 
transaction;  and 

(c)  The  assets  of  the  IRA  involved  in 
the  transaction  represented  less  than 
25%  of  the  total  assets  of  the  IRA  at  the 
time  of  the  transaction. 

EFFECTIVE  DATE:  If  the  proposed 
exemption  is  granted,  the  exemption 
will  he  effective  November  5. 1991.   | 

Summary  of  Facta  and  Representatitms 

1.  The  IRA  is  an  individual  retirement 
account,  as  described  in  section  408(a) 
of  the  Code,  which  is  maintained  by 
Albert  E.  Suter  (Mr.  Suter)  of  St.  Louis. 
Missouri."  The  trustee  of  the  IRA  is 
Boatmen's  Trust  Company  (the  Trust 


'Pursuant  to  the  provUions  contained  in  29  CFK 
2S10.3-2(d).  the  IRA  i*  not  tufa^ect  to  title  I  of  the 
Act  However,  the  IRA  it  (ub^  to  title  n  of  tb« 
Act  pumianl  to  sectioo  4979  of  the  Coda. 


Company),  a  subsidiary  of  Boatmen's 
Bancshares.  Inc.  (BBI).  located  at  100 
North  Broadway  in  St.  Louis,  Missouri. 
Mr.  Suter  is  the  only  participant  in  the 
IRA  and  directs  investments  for  the 
assets  in  the  IRA.  As  the  November  1, 
1991,  the  IRA  had  total  assets  of 
$240,918. 

2.  The  Stock  is  common  stock  issued 
by  BBI  which  is  publicly-traded  on  the 
NASDAQ  exchange.  However,  the 
applicant  requests  an  exemption  herein 
because  the  IR.^  purchased  certain 
shares  of  the  Stock  directly  from  Mr. 
Suter's  son.  Bradley  J.  Suter  (Bradley) 
on  November  5. 1991.  Bradley  is  the 
owner  of  a  custodial  account  at  the 
Trust  Company  identified  as  the 
Michaela  S.  Suter  c/f  Bradley  F.  Suter 
UGM/LAW/MO  Custodian  Account 
#51182-00-4  (Bradley's  Account), 
which  was  established  pursuant  to  the 
Missouri  Uniform  Gift  to  Minors  Act. 
Bradley's  Account  owned  2000  shares  of 
the  Stock  prior  to  the  transaction.  The 
applicant  represents  that  Bradley 
wanted  to  divest  himself  of  a  portion  of 
his  investment  in  the  Stoc)^  in  order  to 
meet  certain  cash  requirements  at  the 
time  of  the  transaction.  Mr.  Suter 
determined  that  the  purchase  of  the 
Stock  by  the  IRA  would  be  an 
appropriate  and  prudent  investment  for 
the  IRA's  portfolio.  The  applicant  states 
that  Mr.  Suter  was  unaware  that  the 
subject  transaction  would  be  prohibited 
under  the  Code. 

3.  The  IRA  purchased  622  shares  of 
the  Stock  bom  Bradley's  Accoimt  for 
$29,195.  The  purchase  price  for  the 
Stock  was  determined  by  averaging  the 
high  and  low  selling  price  of  the  Stock 
as  quoted  on  the  NASDAQ  exchange  on 
the  date  of  the  transaction.  The 
NASDAQ  Quotations  stated  that  the  high 
and  low  selling  price  for  the  Stock  on 
November  5. 1991  was  $47,375  and 
$46.5,  respectively,  which  resulted  in  a 
selling  price  of  $46,937  per  share.  The 
IRA  transferred  cash  directly  to 
Bradley's  Accoimt  and  Bradley's 
Account  transferred^e  Stock  directly 
to  the  IRA,  as  indicated  by  statements 
bom  the  Trust  Company.  The  applicant 
has  provided  copies  of  the  New  York 
Times  for  November  6, 1991  which 
indicate  that  the  average  market  price 
for  the  Stock  on  November  5, 1991. 
based  on  quotations  from  the  NASDAQ 
exchange,  was  the  price  the  IRA  paid  for 
the  Stock.  The  IRA  paid  no 
commissions  or  other  expenses  in 
connection  with  the  transaction. 

4.  Mr.  Suter  became  a  member  of  the 
Board  of  Directors  of  BBI  (the  Board)  on 
November  13. 1990 — approximately  one 
year  prior  to  the  purchase  of  the  Stock 
by  the  IRA.  The  applicant  states  that  Mr. 
Suter's  appointment  to  the  Board  and 


his  continuing  service  on  the  Board  was 
not  related  in  any  way  to  the  acquisition 
and  holding  of  the  Stock  by  the  IRA. 
The  applicant  states  further  that  the 
purchase  of  the  Stock  by  the  IRA  did  not 
enable  Mr.  Suter  to  achieve  any 
personal  financial  objective  unrelated  to 
the  interests  of  the  IRA.  Prior  to  the 
subject  transaction,  neither  Mr.  Suter 
nor  any  other  disqualified  person  with 
respect  to  the  IRA  (other  than  Bradley) 
owned  any  shares  of  the  Stock.  Mr. 
Suter  has  not  acquired  any  shares  of  the 
Stock  outside  of  the  IRA  since  the 
transaction.  The  purchase  of  the  Stock 
from  Bradley's  Account  represented 
approximately  12%  of  the  total  assets  of 
the  IRA  as  of  the  date  of  the  transaction. 
The  Stock  acquired  fit>m  Bradley's 
Account  represented  a  de  minimus 
percentage  of  the  total  outstanding 
shares  of  the  Stock  at  the  time  of  the 
transaction. 

5.  The  applicant  represents  that  the 
purchase  of  the  Stock  was  an  attractive 
investment  opportunity  which  was  in 
the  best  interests  of  the  IRA.  The  IRA 
acquired  the  Stock  without  paying  any 
brokerage  commissions  or  other 
expenses  which  ordinarily  would  have 
been  paid  if  the  IRA  had  purchased  the 
Stock  on  the  open  market.  The  applicant 
states  that  the  purchase  of  the  Stock 
fit>m  Bradley's  Account  was  consistent 
with  the  investment  objectives  of  the 
IRA. 

6.  In  summary,  the  applicant 
represents  that  the  transaction  met  the 
statutory  criteria  of  section  4975(c)(2)  of 
the  Code  because: 

(a)  The  purchase  of  the  Stock  was  a 
one-time  transaction  for  cash 

(b)  The  price  paid  by  the  IRA  for  the 
Stod(  was  no  greater  than  the  fair 
market  value  of  the  Stock  on  the  date  of 
the  transaction,  based  on  quotations 
fit>m  the  NASDAQ  exchange: 

(c)  No  sales  commissions  or  other 
expenses  were  paid  by  the  IRA  in 
connection  with  the  transaction; 

(d)  The  acquisition  of  the  Stock  by  the 
IRA  involved  only  approximately  12% 
of  the  IRA's  total  assets;  and 

(e)  Mr.  Suter.  who  was  the  only 
participant  affected  by  the  transaction, 
believed  that  the  transaction  was 
appropriate  for  the  IRA  as  an  investment 
for  the  IRA's  portfolio. 

NOTICE  TO  MTERE8TED  PERSONS:  Because 
Mr.  Suter  is  the  only  participant  in  the 
IRA,  it  has  been  determined  that  there 
is  no  need  to  distribute  the  notice  of 
proposed  exemption  to  interested 

Eersons.  Comments  and  requests  for  a 
earing  must  be  received  i^thin  30  days 
of  the  date  of  pubUcation  of  this  notice 
of  proposed  exemption  in  the  Federal 
Register. 


FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
E.  F.  Williams  of  the  Department, 
telephone  (202)  219-8883.  (This  is  not 
a  toll-free  number.) 

Money  Purchase  Pensioa  Plan  and  Trust 
Agreement  of  Dussia  and  McDavid,  Inc.  (the 
Pension  Plan)  and  Profit  Sharing  Plan  and 
Trust  Agreement  of  Dussia  and  McDavid, 
Inc.  (the  Profit  Sharing  Plan)  Located  in 
Tallahassee,  Florida 

(Application  Nos.  D-«964  and  I>-«965] 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  imder  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32826.  August  10, 1990).  If  the 
exemption  is  granted,  the  restrictions 
resulting  from  the  application  of 
sections  406(a),  406  (b)(1)  and  (b)(2)  of 
the  Act  and  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  sections  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  lease  (the  Lease)  of 
space  (the  Space)  in  certain  real 
property  (the  Property)  from  the  Pension 
Plan  and  the  Profit  Sharing  Plan 
(collectively,  the  Plans)  to  Dussia  and 
McDavid  Inc.  (the  Employer),  a  party  in 
interest  with  respect  to  the  Plans, 
provided  that:  (a)  terms  of  the 
transaction  are  at  least  as  favorable  to 
the  Plans  as  those  obtainable  in  an  arm's 
length  transaction  between  ujirelated 
parties;  (b)  an  independent  fiduciary  has 
determined  that  the  proposed 
transaction  is  in  the  best  interests  of  the 
Plans  and  represents  that  he  will 
monitor  the  terms  and  conditions  of  the 
Lease  and  the  terms  of  the  exemption 
throughout  its  duration;  (c)  the  fair 
market  rentals  of  the  Space  have  been 
determined  by  a  qualified, 
independence  appraiser;  and  (d)  the  fair 
market  value  of  the  Space  involved  in 
the  transaction  will  not  exceed  25%  of 
the  assets  of  each  of  the  Plans. 

Sununary  of  Facts  and  Representations 

1.  Dussia  and  McDavid,  Inc.  is  a 
corporation  organized  under  the  laws  of 
Florida,  owned  50%  by  Dr.  Evan  Earl 
Dussia's  P.A.  and  50%  by  Dr.  Robert  M. 
McDavid's  P.A..  The  Plans  cover 
employees  of  Dr.  Dussia's  P.A.  and  Dr. 
McDavid's  P.A.  as  well  as  employees  of 
Dussia  and  McDavid,  Inc.  Dr.  Dussia 
and  Dr.  McDavid  are  trustees  of  both  the 
Plans  and  have  investment  discretion 
with  respect  to  the  assets  involved  in 
the  proposed  transaction. 

2.  The  Plans  currently  have 
approximately  15  participants  each, 
including  Dr.  Dussia  and  Dr.  McDavid. 
The  participants  of  both  Plans  are 


identical.  As  of  December  31, 1991,  the 
balance  of  the  Profit  Sharing  Plan  was 
$769,258.48,  the  balance  of  the  Pension 
Plan  was  $623,282.67. 

3.  In  1986,  the  Plans  punJiased  the 
Property,  a  multi-tenant  commercial 
building  which  is  located  at  220-224 
East  College  Avenue  in  Tallahassee. 
Florida,  from  an  unrelated  party  for 
$595,000.^°  The  Pension  Plan  and  the 
Profit  Sharing  Plan  respectively  own 
37%  and  63%  of  the  Property.  The 
Property  has  a  total  of  6,791  square  feet 
of  rentable  space  of  which  3,250  square 
feet  is  vacant.  The  Space  which  the 
Employer  intends  to  lease  from  the 
Plans  is  comprised  of  approximately 
1,575  of  the  3,250  square  feet  of  rentable 
space. 

4.  Charles  B.  Harvey  (Mr.  Harvey)  has 
agreed  to  represent  the  Plans  as  trustee 
and  independent  fiduciary  with  respect 
to  the  proposed  Lease.  Mr.  Harvey  has 
experience  in  the  management  of  real 
estate  and  represents  that  he  has  been 
fully  briefed  by  legal  counsel  on  his 
responsibilities  under  ERISA.  In 
addition,  Mr.  Harvey  represents  that  he 
receives  no  more  than  1%  of  his  annual 
income  from  the  Employer. 

Mr.  Harvey  represents  that  the  plans 
should  enter  into  the  Lease  because  the 
Plans  have  been  imable  to  completely 
lease  all  of  the  space  in  the  Property  to 
an  imrelated  party  and  the  terms  of  the 
lease  require  the  Plans  to  receive  the  fair 
market  rental  value  for  the  Space. 

5.  Jonathan  P.  Brown  (Mr.  Brown),  an 
MAI  qualified  real  estate  appraiser, 
licensed  to  conduct  appraisals  in  the 
State  of  Florida,  appraised  the  Property 
and  the  Space  on  behalf  of  his 
employer,  Boutin,  Brown  and  Butler 
Real  Estate  Services.  Boutin,  Brown  and 
Butler  Real  Estate  Services  represents 
that  it  receives  less  than  1%  of  its 
annual  income  from  Dussia  and 
McDavid,  Inc. 

Mr.  Brown  has  determined  by 
applying  the  revenue  projection  method 
and  considering  all  relevant  data  that 
the  fair  market  value  of  the  Property  is 
$615,000  which  reflects  a  fair  market 
rental  value  of  the  Space  of  $14.75  per 
square  foot  per  annum.  It  is  represented 
that  the  fair  market  value  of  the  Space 
involved  in  the  transaction  will  not 
exceed  25%  of  the  assets  of  each  of  the 
Plans. 

6.  The  Lease  will  be  a  "triple  net 
lease"  and  will  provide  for  a  five  year 


'"The  Department  notes  that  the  decision  to 
acquire  and  hold  the  Property  are  governed  by  the 
fiduciary  responsibility  requirements  of  part  4, 
subtitle  B,  title  I  of  the  Act  In  this  regard,  the 
DepartmenI,  is  not  proposing  relief  for  any 
violations  of  part  4  which  may  have  arisen  at  a 
result  of  the  acquisition  and  holding  of  the 
Property. 


term.  The  lessee  may  renew  the  lease  for 
an  additional  period  of  three  years 
provided  the  independent  fiduciary 
approves  that  such  renewal  is  in  the 
best  interest  of  the  Plans.  Every  three 
years,  the  rental  under  the  Lease  will  be 
adjusted,  if  necessary,  to  reflect  the 
cturent  fair  market  rental  value  of  the 
Space  as  determined  by  an  independent 
appraiser  chosen  by  the  independent 
fiduciary.  In  addition,  the  independent 
fiduciary  will  have  the  option  to 
terminate  the  lease  upon  ninety  days 
notice  of  the  Employer  if  such  fiduciary 
feels  it  would  be  in  the  best  interests  of 
the  Plans.  The  initial  rent  will  be 
$1,936.00  per  month  which  equates  to 
the  initial  £air  market  rental  value  of 
$14.75  per  square  foot  per  annimi  of  the 
Space. 

7.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  exemption  criteria  set  forth 
in  section  408(a)  of  the  Act  because: 

(a)  The  independent  fiduciary  has 
determined  that  the  proposed 
transaction  is  in  the  best  interests  of  the 
Plans  and  represents  that  he  will 
monitor  the  terms  and  conditions  of  the 
Lease  and  the  terms  of  the  exemption; 

(b)  The  fair  market  rentals  to  be 
received  by  the  Plans  have  been 
determined  by  Boutin.  Brown  and 
Butler  Real  Estate  Services,  an 
independent  appraiser; 

(c)  The  rental  payments  to  be  received 
by  the  Plans  will  be  adjusted  every  third 
year  to  reflect  the  fair  market  rental  of 
the  Space;  and 

(d)  The  fair  market  value  of  the  Spmce 
involved  in  the  transaction  will  not 
exceed  25%  of  the  assets  of  each  of  the 
Plans. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemption 
will  be  provided  to  all  participants  and 
interested  persons  within  5  days  after 
publication  of  the  proposed  exemption 
in  the  Federal  Register.  All  participants 
and  beneficiaries  will  be  mailed  a  copy 
of  the  notice  published  in  the  Federal 
Register,  with  a  letter  informing  them  of 
their  right  to  comment  and  to  request  a 
hearing.  Comments  and  hearing  requests 
on  the  proposed  exemption  are  due  35 
days  after  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Eric  Berger  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
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4fl75(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualifled  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  *f  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 

.  representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  12th  day  of 
lanuary,  1993. 
Ivan  StrasfeM, 
Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
IFR  Doc.  93-1173  Filed  1-15-93;  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  92-001] 

NASA  Advisory  Council  (NAC)  task 
Force  on  Benchmarking  of  U.S. 
Aeronautical  Facilities 

agency:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 

Federal  Advisory  Committee  Act,  Public 

Law  92-463,  as  amended,  tha  National 

Aeronautics  and  Space  Administration 

announces  a  meeting  of  the  NASA 

Advisory  Council  Task  Force  on 

Benchmarking  of  U.S.  Aeronautical 

Facilities. 

DATES:  February  9, 1993, 8  a.m.  to  4:30 

p.m. 

ADDRESSES:  National  Aeronautics  and 

Space  Administration,  Langley  Research 

Center,  room  107,  Building  1218, 

Hampton,  VA  23665. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Wayne  McKinney,  National 

Aeronautics  and  Space  Administration, 

Langley  Research  Center,  Hampton,  VA 

23665,804/864-8686. 

SUPP1.EMENTARY  INFORMATION:  The 

meeting  will  be  open  to  the  public  up 

to  the  seating  capacity  of  the  room.  The 

agenda  for  the  meeting  is  as  follows: 

— Develop  Process 

— Develop  Report  Format 

— Assign  Action  for  Data  Collection 

— Develop  Schedule  and  Milestones 

Dated:  January- 11, 1993. 
John  W.  Gaff. 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 
IFR  Doc.  93-1210  Filed  1-15-93;  8:45  am) 

ULUNG  COOE  7510-01-M 

[Notice  93-002] 

NASA  Wage  Committee 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Wage  Committee. 
DATES:  February  17. 1993. 1:30  p.m.  to 
3:30  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  room  No.  5H46. 
300  E  Street  SW..  Washington,  DC 
20546. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Deborah  Green  Glasco.  Code  FPP. 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546, 
202/358-1218. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
Committee's  primary  responsibility  is  to 
consider  and  make  recommendations  to 
the  Director,  Personnel  Division, 
National  Aeronautics  and  Space 
Administration,  on  all  matters  involved 
in  the  development  and  authorization  of 
a  wage  schedule  for  the  Cleveland, 
Ohio.  Wage  Area  pursuant  to  Public 
Law  92-392.  The  agenda  for  the  meeting 
is  as  follows: 
— Review  the  siu^ey  specifications  for 

the  Cleveland,  Ohio,  Wage  Area, 

which  were  recommended  by  the 

Local  Wage  Committee. 
— Determination  whether  to  recommend 

acceptance  or  modification  of  those 

survey  specifications. 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  January  12. 1993. 
|ohn  Gaff, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 
IFR  Doc.  93-1208  Filed  1-15-93;  8:45  am] 

BILUNG  COOe  7S10-01-H 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection  Under 
0MB  Review 

AGENCY:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice^ 

SUMMARY:  The  National  Endowment  for 
the  Humanities  (NEH)  has  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 
DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  February  18, 1993.  j 

ADDRESSES:  Send  comments  to  Ms. 
Susan  Daisey,  Assistant  Director,  Grants 
Office,  National  Endowment  for  the 
Humanities,  1100  Pennsylvania  Avenue, 
NW.,  room  310,  Washington,  DC  20506 
(202-606-8494)  and  Mr.  Steve 
Semenuk,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
726  Jackson  Place,  NW.,  room  3002, 
Washington,  DC  20503  (202-395-6880). 
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FOR  FURTHER  MFORMATION  CONTACT:  Ms. 

Susan  Daisey,  Assistant  Director,  Grants 
Office,  National  Endowment  for  the 
Humanities,  1100  Pennsylvania  Avenue, 
NW.,  room  310,  Washington,  DC  20506 
(202)  606-8494  from  whom  copies  of 
forms  and  supporting  documents  are 
available. 

SUPPt-EMENTARY  INFORMATION:  All  of  the 
entries  are  grouped  into  new  forms, 
revisions,  extensions,  or  reinstatements. 
Each  entry  is  issued  by  NEH  and 
contains  the  following  information:  (1) 
The  title  of  the  form;  (2)  the  agency  form 
number,  if  applicable;  (3)  bow  often  the 
form  must  be  filled  out;  (4)  who  will  be 
required  or  asked  to  report;  (5)  what  the 
form  will  be  used  for;  (6)  an  estimate  of 
the  number  of  responses;  (7)  the 
frequency  of  response;  (8)  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  form;  (9)  an  estimate  of  the  total 
annual  reporting  and  recordkeeping 
burden.  None  of  these  entries  are  subject 
to  44  U.S.C.  3504(h). 

Category:  Revisions 

Title:  Guidelines  and  Application 
Forms  for  the  Collaborative  Projects 
Program,  Archaeology  Projects  Program, 
and  the  Humanities,  Science,  and 
Technology  Program. 

Form  Number:  Not  Applicable. 

Frequency  of  Collection:  Annual. 

Respondents:  Humanities  scholars 
and  institutions. 

Use:  Application  for  funding. 

Estimated  Number  of  Respondents: 
253  per  year. 

Frequency  of  Response:  Once. 

Estimated  Hours  for  Respondents  to 
Provide  Information:  52  hours  per 
respondent. 

Estimated  Total  Annual  Reporting 
and  Recordkeeping  Burden:  25,636 
hours. 

Thomaa  S.  Kingston, 
Assistant  Chairman  for  Operations. 
|FR  Doc  93-1108  Filed  1-15-93;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-423] 

Northeast  Nuclear  Energy  Co., 
Millstone  Nuclear  Power  Station.  Unit 
No.  3;  Environmental  Assessnrtent  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  exemptions 
from  various  requirements  of  10  CFR 
part  50.  appendix )  to  the  Northeast 
Nuclear  Energy  Company  (NNECO  or 
the  lioansee)  for  the  Millstone  Nuclear 


Power  Station,  Unit  No.  3,  located  at  the 
hcensee's  site  in  New  London  County. 
Connecticut. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  grant 
exemptions  applicable  for  one  cycle  of 
operation,  from  the  periodic  retest 
requirements  for  performing  one  Type  B 
test  and  37  Type  C  tests,  set  forth  in  10 
CFR  part  50,  appendix  J,  section  ID. 
Type  B  tests  measure  leakage  rates 
across  certain  specific  types  of  reactor 
containment  penetrations  identified  in 
appendix  J,  section  II.  Type  B  test 
requirements  are  set  forUi  in  appendix 
J,  section  m.B.  Type  C  tests  measure 
containment  isolation  valve  leakage 
rates.  Type  C  test  requirements  are  set 
forth  in  appendix  J,  section  III.C  The 
only  Type  B  test  the  proposed 
exemption  would  apply  to  is  the  fuel 
transfer  canal  blind  flange.  The 
proposed  action  is  in  accordance  with 
the  licensee's  request  for  schedular 
exemptions  dated  November  18, 1992. 

The  Need  for  the  Proposed  Action 

One  of  the  conditions  of  all  operating 
licenses  for  water-cooled  power 
reactors,  as  specified  in  10  CFR  50.54(o). 
is  that  primary  reactor  containments 
shall  meet  the  containment  leakage  test 
requirements  set  forth  in  10  CFR  part 
50,  appendix  J.  In  particular,  NNECO 
seeks  exemption,  for  10  months,  from 
the  requirement  of  performing  the  Type 
B  and  C  tests. 

The  licensee  seeks  the  requested 
exemptions  because  performance  of  the 
Type  B  and  C  tests  as  required  by 
appendix  J  would  require  an  early 
shutdown  of  the  plant. 

Environmental  Impacts  of  the  Proposed 
Action 

The  staff  has  reviewed  the  proposed 
exemptions  and  has  concluded  that  the 
schedular  exemptions  from  various 
requirements  of  10  CFR  part  50, 
appendix  J,  sections  III.B.  and  m.C. 
Type  B  and  C  tests  will  not  compromise 
containment  integrity.  This  conclusion 
is  based,  in  general,  on  the  periodic 
containment  integrated  leak  rate  test 
and  the  favorable  Type  B  and  Type  C 
testing  results  at  Millstone  3  to  date. 

Thus,  radiological  releases  will  not 
differ  from  those  determined  previously 
and  the  proposed  exemptions  do  not 
otherwise  affect  facility  radiological 
effluent  or  occupational  exposures. 
With  regard  to  potential  nonradiological 
impacts,  the  proposed  exemptions  do 
not  affect  plant  nonradiological 
effluents  and  have  no  other 
environmental  impact.  Therefore,  the 


Conmiission  concludes  there  are  no 
measurable  radiological  or 
nonradiological  environmental  impacts 
associated  with  the  propoeed 
exemption*. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
exemptions,  any  alternatives  with  eqtial 
or  greater  associated  impact  need  not  be 
evaluated.  The  principal  alternative  to 
the  exemptions  would  be  to  deny  the 
exemptions  requested.  Such  action 
would  not  enhance  the  protection  of  the 
environment. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  considered  previously 
in  the  Final  Environmental  Statement 
for  Millstone  Unit  3. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  In^Mct 

Based  on  the  foregoing  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exemptions. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemptions 
dated  November  18, 1992,  whidi  is 
available  for  public  inspection  at  the 
Commission's  Public  Dociunent  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington.  DC  20555,  and  at  the 
local  pubUc  document  room  located  at 
the  Learning  Resources  Center,  Thames 
Valley  State  Technical  College,  574  New 
London  Turnpike,  Norwich. 
Connecticut  06360. 

Dated  at  Rockville,  Maryland  this  11th  day 
of  January  1993. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  Slolz, 

Director,  Project  Directorate  1-4,  Division  of 
Reactor  Projects — ////,  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc  93-1157  Filed  1-15-93;  8:45  wnl 

BILUNG  COOC  7SS0-01-M 

[Docket  Na  50-446] 

TU  Electric  UUliUes  Co.,  Comanche 
Peak  Steam  Electric  Station,  Unit  No. 
2;  EnvlrorMnental  Aaaesament  and 
Finding  of  No  Significant  impact 

llie  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
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considering  the  issuance  of  an 
exemption  from  the  requirements  of  10 
CFR  70.24  to  TU  Electric  (the  applicant). 
The  exemption  would  apply  to  the 
facility  operating  license  for  the 
Comanche  Peak  Steam  Electric  Station, 
Unit  2  (the  facility)  located  in  Somervell 
County.  Texas.  A  similar  exemption  was 
requested  for  Unit  1  by  letter  dated  June 
30, 1989.  The  Unit  1  exemption  was 
granted  by  the  NRC  staff  and  the 
evaluation  is  contained  in  Safety 
Evalution  Report  (NUREG-0797), 
Supplement  No.  22. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  allow  an 
exemption  from  the  requirements  of  10 
CFR  70.24  for  the  operation  of 
Comanche  Peak,  Unit  2  in  response  to 
the  applicant's  request  dated  December 
18, 1992. 

The  Need  for  the  Proposed  Action 

The  exemption  from  10  CFR  70.24 
would  allow  irradiated  or  unirradiated 
fuel  assemblies  to  be  handled  and  stored 
in  the  Comanche  Peak  fuel  handling 
building  without  having  a  monitoring 
system  which  will  energize  clearly 
audible  alarms  if  accidental  criticality 
occurs.  This  exemption  will  be  deemed 
acceptable  provided  that  no  more  than 
two  fuel  assemblies  are  outside  an 
approved  shipping  container,  storage 
rack,  or  fuel  transfer  tube  at  any  time 
and  a  minimum  12-inch,  edge-to-edge 
distance  is  maintained  between  such 
assemblies.  The  proposed  exemption  is 
needed  to  permit  fueling  and  refueling 
operations  at  Comanche  Peak  without 
the  criticality  monitoring  systems         : 
specified  by  10  CFR  70.24(a).  ' 

TU  Electric's  Comanche  Peak  Steam 
Electric  Station,  Unit  1,  currently  has  an 
exemption  from  the  criticality 
monitoring  requirements  of  10  CFR 
70.24.  The  fuel  handling  system  and 
storage  racks  are  common  equipment  to 
both  units;  and  the  refueling  procedures 
are  dual  unit  procedures.  The  design 
and  administrative  controls  applicable 
to  Unit  1  to  preclude  inadvertent 
criticality  will  be  similarly  applied  to 
Unit  2. 

Environmental  Impacts  of  the  Proposed 
Action 

There  are  no  environmental  impacts 
of  the  proposed  action.  Criticality  will 
be  precluded  by  the  restriction  that  no 
more  than  two  fuel  assemblies  shall  be 
authorized  to  be  outside  of  an  approved 
shipping  container,  storage  rack,  or  the 
fuel  transfer  tube  at  any  one  time  and  a 
minimum  12-inch,  edge-to-edge 
distance  is  maintained  between  such 


assemblies.  Because  these  measures 
provide  assurance  that  criticality  will 
not  occur  during  receipt,  inspection,  or 
storage  of  fuel,  this  is  an  acceptable 
alternative  to  a  monitoring  system. 
Since  the  proposed  exemption  does  not 
otherwise  affect  radiological  plant 
effluents  nor  cause  any  signiffcant 
occupational  exposures,  the 
Commission  concludes  that  there  are  no 
radiological  environmental  impacts 
associated  with  this  proposed 
exemption. 

Witn  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemption  involves  systems  located 
et)lrr6ly  within  the  restricted  area  as 
-defined  in  10  CFR  part  20.  The 
proposed  exemption  does  not  affect 
non-radiological  plant  effluents  and  has 
no  other  environmental  impact. 

Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternative  to  the  Proposed  Action 

The  Commission  has  concluded  that 
there  are  no  measurable  environmental 
impacts  associated  with  the  proposed 
exemption.  The  principal  alternative 
would  be  for  the  Commission  to  deny 
the  requested  exemption.  This  would 
not  reduce  the  environmental  impacts  of 
the  plant  operation. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  Final  Environmental  Statement    ^ 
related  to  the  operation  of  Comanche 
Peak  Steam  Electric  Station.  Units  1  and 
2  dated  September  1981  and 
Supplement  dated  October  1989. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the 
applicant's  request  and  did  not  consult 
other  agencies  or  persons. 

Findings  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 
Based  upon  the  environmental 
assessment,  the  NRC  staff  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  applicant's  letter  dated 
December  18, 1992.  The  letter  is 
available  for  public  inspection  at  the 
Commission's  Public  Etocument  Room, 
the  Gelman  Building,  2120  L  Street 
NW.,  Washington,  DC  20555  and  at  the 
University  of  Texas  at  Arlington  Library, 
Government  Publications/Maps,  701 


South  Cooper,  P.O.  Box  19497, 
Arlington,  Texas  76019. 

Dated  at  Rockville.  Maryland,  this  11th  day 
of  January  1993. 

For  The  Nuclear  Regulatory  Commission. 
Suzanne  C  Black, 

Director.  Project  Directorate  IV-2,  Division 
of  Reactor  Projects  lU/IV/V.  Office  of  Nuclear 
Reactor  Regulation. 
(PR  Doc.  93-1154  Filed  1-15-93;  8:45  am) 

BtUJNQ  CODE  TSW-01-M 


[Docket  No.  S(M46] 

TU  Electric  Utilities  Co..  Comanche 
Peak  Steam  Electric  Station,  Unit  No. 
2;  Environntental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an 
exemption  from  a  portion  of  the 
requirements  of  appendix  J  of  10  CFR 
part  50  to  TU  Electric  (the  applicant). 
The  exemption  would  apply  to  the 
facility  operating  license  for  the 
Comanche  Peak  Steam  Electric  Station, 
Unit  2,  located  in  Somervell  County, 
Texas. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  allow  an 
exemption  from  the  requirements  of  10 
CFR  part  50,  appendix  J,  section 
III.D.2(b)(ii)  for  operation  of  Comanche 
Peak,  Unit  2  in  response  to  the 
applicant's  request  dated  January  20, 
1986. 

The  Need  for  the  Proposed  Action 

Section  III.D.2(b)(ii)  of  appendix  J 
states  that  "Air  locks  opened  during 
periods  when  containment  integrity  is 
not  required  by  the  plant's  Technical 
Specifications  shall  be  tested  at  the  end 
of  such  periods  at  not  less  than  P.."  In 
its  request,  the  applicant  requested  that 
the  Comanche  Peak  Unit  2  Technical 
Specifications  be  written  to  instead 
require  an  overall  air  lock  leakage  test 
at  P,  to  be  performed  only  upon 
completion  of  maintenance  which  has 
been  performed  on  the  air  lock  that 
could  affect  the  air  lock  sealing 
capability.  Otherwise,  if  an  air  lock  is 
opened  during  periods  when 
containment  integrity  is  not  required 
and  no  such  maintenance  has  been       | 
performed,  a  door  seal  leak  rate  test  (a 
less  time-consuming  test)  must  be 
performed.  This  requested  exemption  is 
consistent  with  the  staffs  position  on 
the  acceptable  testing  frequency  | 

necessary  to  demonstrate  air  lock 
sealing  capability  intended  in  appendix 
J.  The  staffs  current  position  is  shown 
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in  the  Standard  Technical 
Specifications  for  Westinghouse 
Pressurized  Water  Reactors  (NUREG- 
0452,  Revision  4).  Until  Commission 
rulemaking  changes  the  current 
requirement  in  appendix  J,  an 
exemption  to  the  present  regulation 
must  be  granted  beibre  the  applicant  can 
adopt  the  requested  Technical 
Specification.  The  proposed  exemption 
is  needed  because,  based  on  experience 
at  various  plants,  the  staff  found  that 
literal  compliance  with  section 
III.D.2(b)(ii)  of  appendix  J  is  not 
necessary  to  assiire  containment  leak 
tightness.  The  requested  exemption  is 
consistent  with  the  stafTs  technical 
position  and  has  been  granted  to  many 
plants,  including  Comanche  peak  Unit 
1.  Literal  compliance  with  the 
regulation  would  lead  to  increase  costs 
and  occupational  exposure. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  to  10  CFR 
part  50,  appmidix  ).  section  III.D.2(b)(ii) 
will  assuire  air  lock  sealing  capability 
and  containment  integrity;  therefore, 
this  exemption  will  not  increase  the 
probability  of  accidents  and  post- 
accident  radiological  release,  nor 
otherwise  affect  radiological  plant 
eflluents.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  this  proposed 
exemption. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemption  involves  systems  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  part  20.  The 
proposed  exemption  does  not  affect 
non-radiological  plant  effluents  and  has 
no  other  environmental  impact.  The 
Commission  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

Alternative  to  the  Proposed  Action 

The  principal  alternative  would  be  for 
the  Commission  to  deny  the  requested 
exemption.  This  would  result  in 
increased  costs  and  occupational 
exposure  and  would  not  reduce  the 
environmental  impacts  of  pFlant 
operation. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
for  Comanche  Peak  Steam  Electric 
Station,  Units  1  and  2,  dated  September 
1981  and  Supplement  dated  October 
1989. 


Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the 
apphcant's  request  and  did  not  consult 
other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 
Based  upon  the  environmental 
assessment,  the  NRC  staff  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment 

For  further  details  with  respect  to  this 
action,  see  the  applicant's  letter  dated 
January  20, 1986.  The  letter  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Geiman  Building,  2120  L  Street 
NW.,  Washington,  DC  20555  and  at  the 
University  of  Texas  at  ArUngton  Library, 
Government  Publications/Maps,  701 
South  Cooper.  P.O.  Box  19497, 
Arlington,  Texas  76019. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  January  1993. 

For  the  Muclear  Regulatory  Commission. 
Suzanne  C  Black, 

Director,  Project  Directorate  IV-2.  Division 
of  Reactor  Projects  lU/IVfV,  Office  of  Nuclear 
Beactor  Regulation. 
IFR  Doc.  93-1155  Filed  1-15-93;  8:45  ami 


[Docket  No.  03(M)9946;  UcenM  Na  20- 
01412-05;  EA  92-114] 

Order  Imposing  Civil  Monetary 
Penalty;  Baystate  Medicai  C«nt«r,  Inc^ 
Springfield,  MA 

I 

Baystate  Medical  Center,  Inc. 
(Licensee)  is  the  holder  of  Byproduct 
Material  License  No.  20-01412-05 
(license)  issued  by  the  Nuclear 
Regulatory  Commission  (NRC  or 
Commission).  The  license  authori^  the 
Licensee  to  use  byproduct  materials  for 
diagnostic  and  thwapeutic  procedures 
involving  radiopharmaceuticals  and 
brachytherapy  devices  in  accordance 
with  the  conditions  specified  therein. 

U 

An  inspection  of  the  Licensee's 
activities  was  conducted  during  May 
17-28, 1992.  The  results  of  the 
inspection  indicated  that  the  Licensee 
had  not  conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
(Notice)  was  served  upon  the  Licensee 
by  letter  dated  August  21, 1992.  The 
Notice  stated  the  nature  of  the 
violations,  the  provision  of  the  NRC's 


reqiiiremeiits  diet  the  Lioensee  had 
violated,  and  the  amount  of  the  dvil 
penalty  proposed  for  the  violations.  The 
Licensee  responded  to  the  Notice  in  two 
letters,  dated  September  10  and  14, 
1992,  respectively.  In  its  response,  the 
Licensee  stated  that  one  of  the  two 
violations  (Violation  A)  is  incorrect.  In 
addition,  the  Licensee  requested 
mitigation  of  the  dvil  penalty. 

m 

After  consideration  of  the  Licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in  the 
Appendix  to  this  Order,  that:  (1)  The 
violations  did  occur  as  stated  in  the 
Notice,  and  (2)  the  penalty  proposed  for 
the  violations  designated  in  the  Notioe 
should  be  imposed. 

IV 

In  view  of  the  foregoing,  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C 
2282,  and  10  CFR  2.205,  it  is  hereby 
ordered  that:  The  Lioensee  pay  a  dvil 
penalty  in  the  amount  of  $2,000  %vithin 
30  days  of  the  date  of  this  Chder,  by 
check,  draft,  money  order,  or  electronic 
transfer,  payable  to  the  Treasurer  of  the 
United  States  and  mailed  to  the 
Director.  Office  of  Enforcement.  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Document  Control  Desk,  Washington. 
DC  2055S. 


The  Licensee  may  request  a  bearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission.  ATTN:  Document  Ccmtrol 
Desk.  Washington,  DC  20555.  Copies 
also  shall  be  sent  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address  and  to 
the  Regional  Administrator,  NRC  Region 
I,  475  Allendale  Road.  King  of  Prussia. 
Pennsylvania  19406. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
heering.  If  the  Lioensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order,  the  provisions  of  this  Ord«- 
shall  be  final  and  effective  without 
furtho*  proceedings.  If  payment  has  not 
been  made  by  that  time,  the  matter  may 
be  referred  to  the  Attorney  General  for 
collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 
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(a)  Whether  Violation  A  ocaured  as 
set  forth  in  the  Notice  referenced  in 
Section  II  above,  and.  I 

(b)  Whether,  on  the  basis  of  such 
violation,  the  Violation  B  as  set  forth  in 
the  Notice  and  admitted  by  the 
Licensee,  this  Order  should  be  i 
sustained.                                              I 

Dated  at  Rockville.  Maryland  this  6th  day 
of  January  1993. 

For  the  Nuclear  Regulatory  Commission. 
Jaisn  Lieoemun.  { 

Director,  Office  of  Enforcement. 

Appendix— Evaluations  and  Conclusion 

On  August  21, 1992,  a  Notice  of  Violation 
and  Proposed  Imposition  of  Qvil  Penalty 
(Notice)  was  issued  for  two  violations 
identified  during  an  NRC  inspection  on  May 
27-28, 1992,  at  Baystate  Medical  Center,  Inc. 
(liceasee).  The  licensee  responded  to  the 
Notice  on  September  10, 1992.  The  licensee 
indicated  that  one  of  the  two  violations 
(Violation  A),  as  stated,  was  incorrect.  The 
licensee  also  requested  mitigation  of  the  civil 
penalty.  The  NRC's  evaluations  and 
conclusions  regarding  the  licensee's  requests 
are  as  follows: 

1.  Restatement  of  Violation  A  ' 

10  CFR  35.32  requires,  in  part,  that  the 
licensee  establish  and  maintain  a  quality 
management  program  which  must  include 
written  policies  and  procedures  to  meet  the 
objective  that  a  written  directive  be  pref>ared 
for  any  administration  of  quantities  greater 
than  30  microcuries  of  iodine-131. 10  CFR 
35.2  defines  a  %vritten  directive  as  an  order 
tn  writing  for  a  specific  patient,  dated  and 
signed  by  an  authorized  user  prior  to 
administration  of  a  radiopharmaceutical  and 
containing  certain  information  including,  for 
iodine-131,  the  dosage. 

Contrary  to  the  above,  as  of  May  18, 1992. 
the  licensee's  quality  management  program 
did  not  include  a  written  procedure  to  meet 
the  objective  that  a  written  directive  signed 
by  an  authorized  user  be  prepared  for 
administration  of  quantities  greater  than  30 
microcuries  of  iodine-131;  and,  on  May  18. 
1992,  a  licensee  technologist  administered 
4.1  millicuries  of  iodine-131  to  a  patient 
without  a  written  directive  being  reviewed  or 
signed  by  an  authorized  user  prior  to  the 
administration. 

2.  Summary  of  Licensee  Response  to 
Violation  A 

In  its  responses,  the  licensee  states  that 
Violation  A  is  incorrect  The  licensee 
contends  that  its  QM  program  as  submitted 
does  contain  the  requirement  that  a  written 
directive  be  signed  by  an  authorized  user  for 
administration  of  iodine-131  for  activities  of 
30  microcuries  to  250  millicuries.  The 
licensee  provided  a  copy  of  the  QM  program 
procedure  with  its  response.  In  addition,  the 
licensee  contends  that  the  only  clear 
violation  that  occurred  is  that  the 
technologist  did  not  obtain  the  authorized 
user's  signature  before  administnition  of  4.1 
millicuries  of  iodine-131. 


3.  NRC  Evaluation  of  Licensee  Response 

The  licensee's  QM  program.  Paragraph 
Cl.l,  does  require  a  "written  directive;" 
howevOT,  Paragraph  Cl.l  allows  this 
"directive"  tobe  signed  by  the  uithorized 
user  or  designated  Nuclear  Medicine 
Technologist  prior  to  the  administration  of 
the  dosage.  As  stated  in  Violation  A,  10  CFR 
35.2  defines  a  written  directive  as  an  order 
signed  by  an  authorized  user.  The  so-called 
"written  directive"  in  the  licensee's  QM 
Program  does  not  meet  the  requirement 
because  the  directive  does  not  have  to  be 
signed  by  an  authorized  user  and  may 
instead  be  signed  by  a  nuclear  medicine 
technologist  This  distinction  is  significant 
because  the  requirement  is  intended  to 
ensure  that  the  authorized  user  becomes 
involved  before  the  radio-pharmaceutical  is 
administered  to  the  patient.  Therefore,  the 
violation  did  occur  as  stated  in  the  Notice. 

4.  Summary  of  Licensee  Response  Requesting 
Mitigation  of  the  Civil  Penalty 

The  licensee  requests  mitigation  of  the 
penalty  on  the  basis  that  (1)  the  new  QM  rule 
went  into  effect  as  of  January  27, 1992.  and 
the  licensee  has  made  every  effort  to 
implement  an  effective  prt^ram  to  maintain 
full  NRC  compliance;  (2)  the  licensee's 
original  procedures  (Management  Audit  and 
In-Service  Program)  have  been  a  part  of  the 
NRCs  Regulatory  Guide  NUREG  0267  on 
ALARA;  (3)  the  licensee  has  voluntarily 
participated  and  actively  contributed  to  the 
development  of  the  NRC  new  regulations 
(NRC  QM  rule):  (4)  the  licensee  has  an 
excellent  record  of  24  years  of  full 
compliance  with  NRC  regulation;  (5)  when 
violations  occur,  thejicensee  has  self- 
identified  them,  rep(H^M«^d  corrected  them 
immediately;  (6)  the  issue  otan  overexposure 
as  described  by  the  NRC  is  overstated  and  is 
done  without  any  consideration  of  the 
clinical  outcome  to  the  patient;  and  (7)  when 
the  entire  incident  is  put  in  proper 
perspective,  the  classification  as  an  aggregate 
violation  related  to  safety  is  improper. 

5.  NRC  Evaluation  of  Licensee  Response 

As  previously  stated  in  the  Notice  of 
Violation  and  Proposed  Imposition  of  Civil 
Penalty,  the  application  of  the  civil  penalty 
adjustment  factors  in  the  NRC  Enforcement 
Policy  would  normally  warrant  complete 
mitigation  of  the  civil  penalty  because  of  the 
licensee's  identification  of  the 
misadministration  and  related  violations,  the 
prompt  and  comprehensive  corrective  ' 

actions  once  the  violations  were  identified, 
and  the  licensee's  prior  good  enforcement 
history.  The  NRC  further  acknowledges  the 
licensee's  efforts  to  implement  the  QM 
program,  its  excellent  record,  and  its 
identification  and  correction  of  problems. 

In  this  case,  however,  the  violations 
resulted  in  a  misadministration  and  Involved 
a  radiation  exposure  to  the  thyroid  ^and  that 
was  more  than  50%  greater  than  the  intended 
radiation  exposure  for  the  thyroid  uptake 
procedure  that  was  being  conducted  at  the 
time.  Therefore,  in  accordance  with  the  NRC 
Enforcement  Policy,  Supplement  VI.B.3. 
these  violations  constitute  a  Severity  Level  n 
problem.  Consistent  with  the  guidance  set 
forth  in  Section  VI.B.2  of  the  Enforcement 


Policy,  notwithstanding  the  normal 
application  of  the  civil  penalty  adjustment 
factors,  a  civil  penalty  of  at  least  50%  of  the 
base  amount  is  warranted  for  Severity  Level 
I  and  n  violations  involving  overexposures. 

The  licensee  argues  that  the  issue  of  an 
overexposure  should  be  considered  in  the 
context  of  the  clinical  outcome  to  the  patient 
In  this  case,  the  radiopharmaceutical  dosage 
(and,  concomitantly,  the  radiation  dose) 
administered  to  the  patient  for  the  thyroid 
uptake  procedure  was  approximately  250 
times  the  intended  dosage  for  that  procedure. 
A  thyroid  uptake  procedure  is  done  to 
determine  the  disease  status  of  the  thyroid 
gland  and  to  determine,  among  other  things, 
if  a  much  larger,  therapeutic  dosage  of  the 
radiopharmaceutical  should  be  administered 
and  if  so,  how  much.  The  fact  that  the  patient 
was  subsequently  shown  to  need  the  much 
larger,  therapeutic  dosage  did  not  enter  into 
NRC's  deliberations  on  the  civil  penalty,  nor 
should  it.  as  that  circumstance  was  purely 
fortuitous. 

6.  NRC  Conclusion 

The  NRC  staff  concludes  that  the  violations 
did  occur  as  stated  and  that  the  licensee  has 
not  provided  an  adequate  basis  for  further 
mitigation  or  reduction  of  the  civil  penalty. 
Accordingly,  the  proposed  civil  monetary 
penalty  in  (he  amount  of  $2,000  should  be 
imposed. 

[FR  Doc.  93-1156  Filed  1-15-93:  8:45  ami 
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[Docket  No.  50-245] 
Exemption 

In  the  matter  of  Northeast  Nuclear  Energy 
Co.  (Millstone  Nuclear  Power  Station,  Unit 
1). 

I 

The  Northeast  Nuclear  Energy 
Company  (NNECO,  the  licensee)  is  the 
holder  of  Facility  Operating  License  No. 
DPR-21  which  authorizes  operation  of 
Millstone  Nuclear  Power  Station,  Unit 
1.  The  license  provides,  among  other 
things,  that  Millstone  Unit  1  is  subject 
to  all  rules,  regulations,  and  Orders  of 
the  Commission  now  or  hereafter  in 
effect. 

The  plant  is  a  multi-unit  boiling  water 
reactor  at  the  licensee's  site  located  in 
New  London  County,  Connecticut. 

n 

One  of  the  conditions  of  all  operating 
licenses  for  water-cooled  power 
reactors,  as  specified  in  10  CFR  50.54(o), 
is  that  primary  reactor  containments 
shall  meet  the  containment  leakage  test 
requirements  set  forth  in  10  CFR  part 
50,  appendix  J.  More  specifically  the 
following  section  requires  that: 

10  CFR  part  50,  appendix  J,  section 
ni.A.6.(b) 

If  two  consecutive  periodic  Type  A  tests 
fail  to  meet  the  applicable  acceptance  criteria 
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in  in.A.5.(b),  notwithstanding  the  periodic 
retest  wiiedule  of  III.D,  a  Type  A  test  shall 
be  performed  at  each  plant  shutdown  for 
refueling  or  approximately  every  18  months, 
whichever  occurs  first,  until  two  consecutive 
Type  A  tests  meet  the  acceptance  criteria  in 
111. A. 5. (b),  after  which  time  the  retest 
schedule  specified  in  III.D  may  be  resumed. 

Millstone  Unit  1  has  foiled  the 
acceptance  criteria  for  the  "As-Found" 
Type  A  tests  in  1987  and  1991.  The 
Type  A  test  is  a  test  of  the  entire 
containment  building  and  is  normally 
performed  every  3  to  4  years,  such  that 
three  tests  are  conducted  every  10-year 
period.  Containment  penetrations  are 
also  testable  by  local  leak  rate  tests 
(Type  B  and  Type  C  tests)  which  are 
required  every  refueling  outage  and  at 
least  every  2  years. 

Ill 

By  letter  dated  November  4, 1992.  the 
licensee  requested  an  exemption  to  the 
requirements  of  section  III.A.6.(b) 
proposing  a  Ck>rrective  Action  Plan 
(CAP)  and  alternate  leakage  rate  test 
program  in  lieu  of  more  frequent  Type 
A  tests.  The  licensee's  proposed  CAP  is 
consistent  with  NRC  OfHce  of 
Inspection  and  Enforcement  Information 
Notice  (IN)  No.  85-71.  issued  August 
22.  1985.  This  Information  Notice 
provides  guidance  to  licensees  that 
states  in  circumstances  as  described 
above: 

*  *  *  the  general  purpose  of  maintaining 
a  high  degree  of  containment  integrity  might 
be  better  served  through  an  improved 
maintenance  and  testing  program  for 
containment  penetration  boundaries  and 
isolation  valves.  In  this  situation,  the  licensee 
may  submit  a  Corrective  Action  Plan  with  an 
alternative  leakage  test  program  proposal  as 
an  exemption  request  for  NRC  staff  review. 
If  this  submittal  is  approved  by  the  NRC  staff, 
the  licensee  may  implement  the  corrective 
action  and  alternative  leakage  test  program  in 
lieu  of  the  required  increase  in  Type  A  test 
frequency  incurred  after  the  failure  of  two 
successive  Type  A  tests. 

NNECO's  November  4, 1992. 
submittal  showed  that  during  the  "As- 
Found"  Type  A  tests  in  1987  and  1991. 
Type  C  local  leak  rates  (of  containment 
isolation  valves)  were  the  reason  for  the 
"As-Found"  failures.  NNECOs 
submittal  also  showed  that  if  the 
problem  penetrations  (valves  IC-6  and 
IC-7  in  1987,  and  penetration  X-25/ 
202D  (valves  AC-7  through  AC-12)  in 
1991)  had  been  excluded,  both  the  "As- 
Foimd"  and  "As-Left"  leak  rates  would 
have  been  less  than  the  acceptance 
criteria  provided  in  appendix  J  and, 
therefore,  acceptable. 

The  licensee  s  justification  for  the 
proposed  exemption  is  that  the  Type  A 
tests  failed  in  the  "As-Found"  condition 
in  1987  and  1991  because  of  a  few 


specific  penetrations.  These 
penetrations  have  (except  for  one)  been 
demonstrably  corrected;  corrective 
action  has  been  taken  on  the  remaining 
penetration,  but  the  success  of  the 
corrective  action  has  not  yet  been  fully 
confirmed.  For  the  one  potentially 
questionable  penetration,  the  licensee 
will  perform  mid-cycle  Type  C  testing. 
Further,  additional  corrective  action 
will  be  taken  at  the  next  refueling 
outage.  The  NRC  staff  has  reviewed  the 
test  reports  and  the  licensee's  proposed 
and  implemented  CAP.  The  NRC  staff 
finds  that  the  licensee  has  identifled  the 
problem  penetrations  that  caused  the 
Type  A  test  failures  in  1987  and  1991. 
and  has  instituted  an  effective  CAP  to 
address  these  problems.  There  is 
reasonable  assurance  that  the 
containment  leakage-limiting  function 
will  be  maintained  and  the  staff  finds 
that  a  forced  outage  to  perform  a  Type 
A  test  is  not  necessary.  The  normal 
appendix  J  Type  A  test  schedule  (three 
tests  in  10  years)  will  require  Type  A 
tests  at  the  next  two  refueling  outages 
(currently  expected  to  be  in  1994  and 
1996).  Additional  information 
concerning  the  NRC  staffs  review  can 
be  found  in  a  safety  evaluation  dated 
January  11, 1993.  supporting 
Amendment  No.  60.  Millstone  Unit  I's 
Technical  Specifications  rep>eat  the 
requirement  of  appendix  ].  therefore, 
NNECO  requested  a  Technical 
Specification  change  in  a  letter  dated 
September  29, 1992.  as  supplemented 
by  November  6. 1992.  On  January  11, 
1993.  the  NRC  approved  NNECO's 
Technical  Specification  change 
concurrently  with  this  exemption. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a).  the  requested  exemption  is 
authorized  by  law.  will  not  present  an 
undue  risk  to  the  public  health  and 
safety,  and  is  consistent  with  the 
common  defense  and  security.  Further, 
the  Commission  finds  that  special 
circumstances  are  present  in  that 
application  of  the  regulation  in  these 
particular  circumstances  would  not 
serve  the  underlying  purpose  of  the  rule 
and  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule,  in  that, 
as  discussed  in  section  III,  the  proposed 
alternative  better  meets  thepurpose  of 
correcting  excess  leakage.  The 
exemption  provides  only  a  one-time 
tempprary  relief  from  the  applicable 
reeujation  and  the  licensee  has  made 
g^»  faith  efforts  to  comply  with  the 
regulation  by  implementing  an 
alternative  program  to  achieve  the 
underlying  purpose  of  the  rule. 


An  exemption  is  hereby  granted  from 
the  requirements  of  section  in.A.6.(b)  of 
appendix  J  to  10  CFR  part  50.  which 
require  an  accelerated  Type  A 
containment  integrated  leak  rate  test 
frequency  when  two  consecutive  Type 
A  tests  have  failed  to  meet  their 
acceptance  criteria.  The  approximately 
18-month  interval  from  the  1991  Type  A 
test  is  waived  imtil  the  next  scheduled 
refueling  outage  (currently  scheduled 
for  February  1994)  based  on  the 
licensee's  aggressive  Corrective  Action 
Plan. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
significant  impact  on  the  quaUty  of  the 
human  environment  (58  ¥V.  589). 

This  Exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland  this  11th  day 
of  January  1993. 

For  the  Nuclear  Regulatory  Commissioo. 
Steven  A.  Vaif  a, 

Director,  Division  of  Beactor  ProjectS'llU. 
Office  of  Nuclear  Reactor  Regulation. 
(PR  Doc.  93-1153  Filed  1-1S-03;  8:45  am) 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Offic*  of  Federal  Procurement  Poltey 

OFPP  Poltcy  Letter  80-3;  Amef>dment 

AGENCY:  Office  of  Federal  Procurement 
Policy  (OFPP).  OMB. 

ACTION:  OFPP  is  revising  OFPP  Policy 
Letter  No.  80-3  to  implement  section 
e07(a)  of  the  Federal  Courts 
Administration  Act  of  1992,  Public  Law 
102-572,  dealing  with  the  certification 
of  claims  pursuant  to  the  Contract 
Disputes  Act  (CDA)  of  1978.  41  U.S.C 
eoi.etseq. 

StMMARY:  In  recent  years,  the  claim 
certification  requirement  in  the  CDA,  41 
U.S.C  605(c)(1).  has  become  an 
impediment  to  the  prompt  and  efficient 
resolution  of  disputes.  In  particular, 
persistent  litigation  has  ensued 
regarding  the  interpretation  of 
implementing  regulations  contained  in 
the  Federal  Acquisition  Regulation 
(FAR)  at  33.207(c).  FAR  33.207(c), 
which  is  derived  from  section  1.7(b)  of 
Policy  Letter  80-3,  identifies  who 
within  a  contractor's  organization  can 
prop>erly  act  in  certifying  a  CDA  claim. 
This  problem  has  been  exacerbated  by 
the  jurisdictibnal  nature  of  the 
requirement,  which  has  resulted  in  the 
dismissal  of  suits  and  appeals  by  courts 
and  agency  boards  of  contract  appeals 


5040 


Fad«ral  Register  /  VoL  58.  Na  11  /  Tuesday.  January  19.  1993  /  NotJctw 


and  roquirod  contractors  to  begin  the 
process  anew. 

On  Maich  4. 1992.  OFPP  published  a 
prop<»od  amendment  to  Policy  Letter 
80-3.  57  FR  8495-99  (March  10. 1992). 
This  proposal  offered  new  guidance  for 
determining  which  individuals  may 
certify  CDA  claims.  The  President, 
however,  concluded  that  a  legislative 
solution  would  most  effectively  resolve 
the  problems  associated  with  CDA 
certification  and  signed  the  Federal 
Courts  Administration  Act  of  1992.  PIk 
102-572.  Into  law  on  October  29, 1992, 
Section  907(a)  of  this  law  amends  the 
CDA  by,  among  other  things,  identifying 
who  can  certify  and  making  clear  that 
certification  defects  do  not  deprive 
tribunals  of  jurisdiction.  Congressional 
discussion  regarding  this  provision 
appears  at  138  Cong.  Rec.  Si 7798-99 
(daily  ed.  October  8,  1992)  (statement  of 
Sen.  Heflin). 

This  policy  letter  amendment  revises 
section  1.7  arid  paragraphs  (d)  and  (h)  of 
the  "Disputes"  clause  in  section  II  of 
Policy  Letter  80-3  to  implement  section 
907(a)  of  Public  Law  102-572.  The 
Defense  Acquisition  Regulations 
Council  and  the  Civilian  Agency 
Acquisition  Council  have  been  advised 
that  expeditious  promulgation  of  a  FAR 
rule  implementing  Public  Law  102-572 
and  this  policy  letter  amendment  is 
warranted. 

FOR  RMTNER  MTORMATiON  CONTACT: 
Mathew  Blum.  Staff  Attorney,  Office  of 
Federal  Procurement  Policy,  Office  of 
Management  and  Budget.  Room  9013, 
725  17th  Street  NW.  Washington.  DC 
20503.  telephone  (202)  395-3501. 

Dated:  January  11. 1993. 
Allan  V.  Burman. 
Administmior. 
Policy  Letter  No.  80-3.  Amendment  No. 

1 
To  the  Heads  of  Executive  Departments 

and  Establishments 
Subiect:  Regulatory  Guidance  on  P.L. 

95-563.  the  Contract  Disputes  Act 

of  1978 

1.  Purpose.  The  purpose  of  this 
amendment  is  lo  implement  section 
907(a)  of  the  Federal  Courts 
Administration  Act  of  1992.  P.L.  102- 
572.  dealing  with  the  certification  of 
claims  pursuant  to  the  Contract 
Disputes  Act  (CDA)  of  1978.  41  U.S.C 
§§  601.  et  seq..  as  amended  by  the 
Fedetal  Courts  Improvement  Act  of 
1982.  P.L.  97-164.  and  the 
Administrative  Dispute  Resolution  Act. 
P.L.  101-552.  This  amendment  replaces 
section  L7  and  paragraphs  (d)  and  (h)  of 
the  "Disputes"  clause  in  section  U  of 
Policy  Letter  80-3. 

2.  Authority.  This  amendment  to 
PoUcy  Letter  80-3  is  issued  pursuant  to 


section  6(a)  of  the  Office  of  Federal 
Procurement  PoUcy  (OFPP)  Act.  as 
amended,  codified  at  41  U.S.C  40S(a). 

3.  Background.  The  CDA  requires 
that,  for  cUims  over  $50,000.  a 
contractor  must  certify  that:  (1)  the 
claim  is  made  in  good  faith.  (2)  the 
supporting  data  are  accurate  and 
complete  to  the  best  of  the  contractor's 
knowledge  and  beUef.  and  (3)  the 
amount  requested  accurately  reflects  the 
contract  adjustment  for  which  the 
contractor  believes  the  Government  is 
liable.  41  U.S.C.  605{c)(l).  As  a  result  of 
an  amendment  to  the  CDA  by  the 
Administrative  Dispute  Resolution  Act. 
certiBcation  is  also  required  for  claims 
of  any  amount  in  which  alternative 
means  of  dispute  resolution  or  other 
mutually  agreeable  procedures  are  used. 
41  U.S.Q  605(d). 

The  CDA  does  not  identify  who 
within  a  contractor's  organization  can 
properly  act  in  certifying  a  claim. 
However.  Federal  Acquisition 
Regulation  (FAR)  33.207(c),  which  is 
derived  from  Section  1.7(b)  of  OFPP 
PoUcy  Letter  80-3,  states  that: 

(1)  If  the  contractor  is  an  individual, 
the  certification  shall  be  executed  by 
that  individual. 

(2)  If  the  contractor  is  not  an 
individual,  the  certification  shall  be 
executed  by — 

(i)  A  senror  company  official  in  charge 
at  the  contractor's  plant  or  location 
involved;  or 

(ii)  An  officer  or  general  partner  of  the 
contractor  having  overall  responsibility 
for  the  conduct  of  the  contractor's 
affairs. 

In  recent  years  the  certification 
requirement — in  particular  FAR 
33.207(c) — has  been  the  source  of 
substantial  confusion  and  persistent 
litigation.  This  Utigation.  which  has 
prevented  parties  from  focusing  on  the 
merits  of  their  disputes,  contravenes  the 
CDA's  avowed  goal  of  ensuring  the 
prompt  and  efficient  resolution  of 
disputes  between  contractors  and  the 
Government.  See  41  U.S.C  607(e);  S, 
Rep.  No.  1118. 95th  Cong..  2d  Sess.. 
reprinted  in  1978  U.S.  Code  Cong,  ft 
Admin.  News  5235.  The  problem  has 
been  exacerbated  by  the  jurisdictional 
nature  of  the  requirement,  which  has 
resulted  in  the  dismissal  of  suits  and 
appeals  by  courts  and  agency  boards  of 
contract  appeals  and  required 
contractors  to  begin  the  process  anew. 

On  March  4. 1992,  OFPP  issued  a 
proposed  amendment  to  Policy  Letter 
80-3.  57  Fed.  Reg.  8495  (March  10. 
1992).  This  proposal  offered  new 
guidance  for  determining  which 
individuals  within  a  contractor's 
organization  may  certify  CDA  claims. 
The  President,  however,  concluded  that 


a  legislative  solution  would  most 
effectivefy  rosolve  the  problems 
associated  «irith  CDA  certification  and 
signed  the  Federal  Courts 
Administration  Act  of  1992.  P.L.  102- 
572,  into  law  on  October  29, 1992. 
Section  907(a)  of  this  law  amends  the 
CDA  by,  among  other  things,  identifying 
who  can  certify  and  making  clear  that 
certiBcation  defects  do  not  deprive 
tribunals  of  jurisdiction.  It  also  requires 
a  certifier  to  attest  that  he  or  she  is  duly 
authorized  to  certify  the  claim  on  behalf 
of  the  contractor. 

This  policy  letter  amendment  revises 
section  L7  and  paragraphs  (d)  and  (h)  of 
the  "Disputes"  clause  in  section  II  of 
Policy  Letter  80-3  to  implement  section 
907(a)  of  P.L.  102-572. 

4.  Policy. 

a.  The  language  in  section  1.7  of 
Policy  Letter  80-3  is  amended  to  read  as 
follows: 

(a)  Section  6(c)(1)  of  the  CDA  requires 
that  a  contractor  claim  over  $50,000  be 
certified  that  it  is  made  in  good  faith, 
that  the  supporting  data  are  accurate 
and  complete  to  tlM  best  of  the 
contractor's  knowledge  and  belief,  that 
the  amount  requested  accurately  reflects 
the  contract  adjustment  for  which  the 
contractor  believes  the  Government  is 
liable,  and  that  the  certiHer  is  duly 
authorized  to  certify  the  claim  on  behalf 
of  the  contractor.  This  certification  is 
also  required  for  claims  of  any  amount 
in  whidi  alternative  means  of  dispute 
resolution  or  other  mutually  agreeable 
procedures  are  used. 

(b)  Section  6(cK7)  of  the  CDA 
provides  that  the  certification  may  be 
executed  by  any  person  duly  authorized 
to  bind  the  contractor  with  respect  to 
the  claim. 

(c)  Section  6(c)(6)  of  the  CDA 
provides  that  the  contracting  officer 
shall  have  no  obligation  to  render  a  final 
decision  on  any  claim  of  more  than 
$50,000  that  is  not  certified  in 
accordance  with  the  CDA  if,  within  60 
days  after  receipt  of  the  claim,  the 
contracting  officer  notifies  the 
contractor  in  writing  of  the  reasons  w^ 
any  attempted  ceitification  was  found  to 
be  defective.  A  defect  in  the  ceitificatioo 
of  a  claim  shall  not  deprive  a  court  or 
an  agency  board  of  contract  appeals  of 
jurisdiction  over  that  claim.  Prior  to  the 
entry  of  a  final  judgment  by  a  court  or 

a  decision  by  an  agency  board  of 
contract  appeals,  the  court  or  agency 
board  shall  require  a  defective 
certification  to  be  corrected. 

(d)  Section  907(aK3)  of  P.L  102-572 
states  that  any  interest  found  due  under 
section  12  of  the  CDA.  41  U.S.C  611.  on 
a  claim  for  which  the  certification  under 
section  6(c)(1)  is.  on  or  after  October  29. 
1992.  fouind  to  be  defective  shall  be  paid 


from  the  later  of  the  date  on  which  the 
contracting  officer  initially  received  the 
claim  or  CXitober  29, 1992. 

(e)  Contractors  submitting  contract 
claims,  requests  for  equitable 
adjustments  to  contract  terms,  requests 
for  relief  imder  P.L.  85-804,  or  other 
similar  requests  that  exceed  $100,000 
under  Defense  Department  contracts 
should  refer  to  Department  of  Defense 
FAR  Supplement  subpart  233.70  for 
additional  certification  requirements. 

b.  Paragraphs  (d)  and  (hj  of  the 
"Disputes"  clause  in  section  II  of  Policy 
Letter  80-3  are  amended  to  read  as 
follows: 

(d)  (i)  For  contractor  claims  of  more 
then  $50,000,  or  any  claim  regardless  of 
amount  when  using  alternative  dispute 
resolution  procedures,  the  contractor 
shall  submit  with  the  claim  a 
certification  that  the  claim  is  made  in 
good  faith,  that  the  supporting  data  are 
accurate  and  complete  to  the  best  of  the 
contractor's  knowledge  and  belief,  that 
the  amount  requested  accurately  reflects 
the  contract  adjustment  for  which  the 
contractor  believes  the  Government  is 
Hable.  and  that  the  certifier  is  duly 
authorized  to  certify  the  claim  on  behalf 
of  the  contractor. 

(ii)  The  certification  may  be  executed 
by  any  person  duly  authorized  to  bind 
the  contractor  with  respect  to  the  claim. 

(iii)  The  contracting  officer  shall  have 
no  obligation  to  render  a  final  decision 
on  any  claim  of  more  than  $50,000  that 
is  not  certified  in  accordance  with  the 
CDA  if,  within  60  days  after  receipt  of 
the  claim,  the  contracting  officer  notifies 
the  contractor  in  writing  of  the  reasons 
why  any  attempted  certification  was 
found  to  be  defective. 

(iv)  A  defect  in  the  certification  of  a 
claim  shall  not  deprive  a  court  or  aa 
agency  board  of  contract  appeals  of  a 
jurisdiction  over  that  claim.  Prior  to  the 
entry  of  a  final  judgment  by  a  court  or 
a  decision  by  an  agency  board  of 
contract  appeals,  the  court  or  agency 
board  shall  require  a  defective 
certification  to  be  corrected. 

(h)  Any  interest  found  due  under 
section  12  of  the  CDA,  41  U.S.C.  611,  on 
a  claim  for  which  the  certification  under 
section  6(c)(1)  is.  on  or  after  October  29, 
1992,  found  to  be  defective  shall  be  paid 
from  the  later  of  the  date  on  which  the 
contracting  officer  initially  received  the 
claim  or  October  29, 1992. 

5.  Effective  date.  The  revisions  made 
by  this  policy  letter  amendment  are 
effective  as  follows: 

a.  The  additional  requirement  in 
paragraph  (a)  of  section  1.7  as  amended 
and  in  subparagraph  (i)  of  paragraph  (d) 
of  the  "Disputes"  clause  in  section  II  as 
amended  that  the  certifier  attest  that  he 
or  she  is  duly  authorized  to  certify  the 


claim  on  behalf  of  the  contractor 
(implementing  section  907(a)(1)(A)  of 
P.L  102-572)  shall  be  efiiective  with 
resp^  to  certifications  executed  more 
than  eo  days  after  the  effective  date  of 
implementing  amendments  to  the  FAR. 

b.  Paragraphs  (b)  and  (c)  of  section  1.7 
as  amended,  and  subparagraphs  (ii)-(iv) 
of  paragraph  (d)  of  the  "Disputes" 
clause  in  section  II  as  amended)  deahng 
with  who  can  certify  and  certification 
defects  (implementing  section 
907(a)(1)(B)  of  P.L  102-572)  are 
effective  with  respect  to  all  claims  filed 
before,  on,  or  after  October  29, 1992, 
except  for  those  claims  which,  before 
October  29, 1992,  have  been  the  subject 
of  an  appeal  to  an  agency  board  of 
contract  appeals  or  a  suit  in  the  United 
States  Court  of  Federal  Qaims.  Qaims 
that  are  the  subject  of  suits  or  ap]>eal8 
filed  before  October  29, 1992  which  are 
subsequently  dismissed  without 
prejudice  become  subject  to  these 
provisions  if  refiled. 

c.  Any  interest  found  due  under 
section  12  of  the  CDA  on  a  claim  for 
which  the  certification  under  section 
6(c)(1)  is,  on  or  after  October  29, 1992, 
found  to  be  defective  shall  be  paid  from 
the  later  of  the  date  on  which  the 
contracting  officer  initially  received  the 
claim  or  October  29, 1992. 

6.  Responsibilities. 

a.  Heads  of  Agencies.  Heads  of 
departments  and  agencies  are 
responsible  for  taking  all  necessary 
actions  to  assise  effective 
implementation  of  these  poUdes,  such 
as  disseminating  this  poUcy  letter 
amendment  to  appropriate  acquisition, 
legal  and  other  staff,  developing 
implemention  strategies  and  initiating 
staff  training.  They  should  specifically 
ensure  that  contracting  officers  review 
pending  claims  and  new  claims  in 
accordance  with  the  law  set  forth  in  P.L. 
102-572  and  the  poUcy  set  forth  herein. 
Since  these  policies  must  be 
implemented  in  the  FAR.  agencies 
should  not  duplicate  the  development 
of  implementing  procurement 
regulations  being  undertaken  by  the 
Defense  Acquisition  Regulations 
Council  (DARC)  and  the  QviUan 
Agency  Acquisition  Council  (CAAC). 
However,  implementation  of  these 
policies  in  the  FAR  must  be 
accomplished  within  the  time  i)eriod 
specified  in  paragraph  b  below. 

b.  Federal  Acquisition  Regulatory 
Councils.  Pursuant  to  subsection  6(a)  of 
the  Office  of  Federal  Procurement 
Policy  Act,  as  amenderffT41  U.S.C. 

§  401,  et  seq.).  the  DARC  and  the  CAAC 
shall  ensure  that  the  policies  established 
herein  are  incorporated  in  the  FAR 
within  60  days  from  the  date  this  policy 
letter  amendment  is  published  in  the 


Federal  Regicter.  Promulgation  of  FAR 
regulations  within  that  60-day  period 
shall  be  considered  issuance  in  a 
"timely  manner"  as  prescribed  in  41 
U.S.C§  405(b). 

7.  Information  contact.  Questions  or 
inquiries  about  this  policy  letter 
amendment  should  be  directed  to 
Mathew  Blimi,  Staff  Attorney,  Office  of 
Federal  Procurement  Policy,  725  17th 
Street,  NW..  Washington,  DC  20503. 
telephone  (202)  395-3501. 
Allan  V.  Burman, 
Administrator. 

[PR  Doc.  93-1088  Filed  1-15-93;  8:45  am] 
nUMQ  OOOf  S11*-*t-« 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelMM  Na  34-31725;  FN*  Na  SR-OCCf 
92-23] 

S«if-R»gulatory  Organization*;  Tha 
Options  Claartng  Corporation;  Ordar 
Approving  a  Propoaad  Rula  Changa 
Ralating  to  Inclualon  of  tha  Wllahira 
Small  Cap  Indax  in  tha  Croaa- 
Margining  Agraamant  With  tha  Board 
of  Trada  Claarlng  Corporation 

January  11, 1993. 

On  September  4, 1992,  The  Options 
Clearing  Corporation  ("OOC")  filed  a 
proposed  rule  change  (File  Na  SR- 
OCC-92-23)  with  the  Securities  and 
Exchange  Commission  ("Commission") 
pursuant  to  section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
November  5, 1992,  to  solicit  comments 
from  interested  persons.'  No  comments 
were  received.  As  discussed  below,  this 
order  approves  the  proposal. 

I.  Description 

The  prop>osed  rule  change  would 
allow  OCC  to  add  a  new  index  to  the 
List  of  Eligible  Contracts  '  that  are 
includable  in  the  cross-margining 
accounts  subject  to  the  Cross-Maiginine 
Agreement  between  OCC  and  the  Board 
of  Trade  Clearing  Corporation 


<  19  U.S.C  78t(b)  (19Sa). 

>  SecuritiM  ExchADge  Act  Rd«M«  No.  31379 
(Octobar  29. 1992).  57  FR  S2S16  (FUa  No.  SR-OGC- 
92-23). 

>The  LUt  of  Eligible  ContracU  i*  wt  forth  u 
Exhibit  A  to  the  OCCmOTCC  CroMMarginliig 
Agreement  Cturently,  the  Eligible  CootncU  cleared 
tluough  OCC  are  put  and  call  options  on  tha  Stf 
100  Index.  SStP  500  Index.  Mafor  Market  Indax, 
New  York  Stock  Exchange  Composita  Index. 
Financial  Newt  Compoalta  Index,  and  Inatitutlanal 
Index.  The  Eligible  ContracU  cleared  thiaugh 
BOTCC  are  futurec  on  the  Mafor  Market  Indax  and 
put  and  call  options  on  tha  futuias  on  the  Ma|cr 
Market  Indax. 
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CBOTCXr*).*  The  additional  Eligible 
Contracts  will  consist  of  put  and  call 
options  on  the  Wilshire  Small  Cap 
Index  ("Wilshire'1.  which  are  proposed 
for  trading  on  the  Pacific  Stock 
Exchange  (TSE")  and  will  be  cleared 
by  OCC  and  futures  and  options  on  the 
futures  on  the  Wilshire,  which  are 
proposed  for  trading  on  the  Board  of 
Trade  of  the  City  of  Chicago  and  will  be 
cleared  by  BOTGC 

Options  on  the  Wilshire,  futiires  on 
the  Wilshire,  and  options  on  the  futures 
on  the  Wilshire  will  be  in  the  same  class 
group  because  the  underlying  is  the 
same  index.  Accordingly,  OCC  and 
BOTGC  have  agreed  to  allow  these 
contracts  to  be  cross-margined  with 
each  other.  OCC  anticipates,  however, 
that  the  Wilshire  class  group  will  be  in 
a  separate  product  group  by  itself  and. 
therefore,  will  not  be  cross-margined 
with  the  broad-based  product  group.' 

IL  Diacussioii 

OCC  believes  that  the  proposal  i* 
consistent  with  the  purposes  and 
requirements  of  section  1 7  A  of  the  Act " 
because  it  expands  a  cross-margining 
system  which  enhances  the  safety  of  the 
clearing  system  while  providing  lower 
clearing  margin  costs  to  OCC's  clearing 
members.  Section  17A(a)(l)  of  the  Act' 
specifically  encourages  ihe  use  of 
efGdent.  effective,  and  safe  procedures 
for  securities  cleerance  and  settlement 
Section  17A(bX3KF)*  requires  that  the 
rules  of  a  clearing  agency  be  designed  to 
foster  coopwation  and  coordinatioa 
with  persons  engaged  in  the  clearance 
and  settlement  of  securities  transactions 
and  to  assure  the  safeguarding  of 
securities  and  funds  in  the  clearing 
agency's  custody  or  control  or  for  which 
it  is  responsible.  1 

Expanding  the  List  of  Eligible        I 
Contracts  in  the  OCC/BOTCC  cross- 


*  For  •  ^MCripttoB  at  tbm  vwioo*  legal,  ngoUlory. 
and  opm^AimM  iamtm  iavolvad  in  the  OCCnOTOC 
croM-iMiginliig  pfogmn.  nfer  to  Securitiet 
Exchange  Act  IMease  No.  2988S  (November  6. 
t901).  S6  FR  SeSSO  (File  No.  SR-OCX>S1-07). 

Oh  Apdl  a,  1002.  OCC  fiM  a  proposed  rale 
chaaya.  File  Na  SK-OCC-92-12.  requesting 
Commi5siao  approvai  for  inciusioa  of  options  aiMl 
futures  on  foreign  cuireocies  to  the  List  of  E3ig$t>ie 
Contracu.  Puiiuant  to  a  request  by  OCC  th«t  filing 
is  still  pending  at  the  Comaiaaion. 

*  Bolk  OCC  iMl  BOTCC  wlU  ba  rnriawing  dMlr 
aKJstiiig  ccMlif  H  >D  ilalwiiiliia  whMhrar  any  ol  thai 
can  be  placed  In  the  same  product  group  With  the 
WUshim.  ShoHld  OCC  decide  to  indude  the 
Wilshif*  daaa  fTOHp  te  •  broadai  product  group  or 
dadd*  to  iacinda  aay  «dstiii(  coolxMct  in  the 
Wilahira  paodMCt  (HM^  ao  IhM  tka  WUshira 
coouacla  can  b*  croaa-aaargfaMd  wilk  other  EUgibU 
Cootracta.  OCC  prior  to  tochiaion.  %vill  subanU  a 
sactioa  iaO>)nw)|»oaad  mle  change  to  tt>e 
Cominliaioai  far  appiowal. 

•isu.&C7aq-i(iMe). 

'  IS  U.8X:  TS^MaMl)  (ISM). 

*  IS  U.S.C  7a^KbX3XF)  (ises). 


margining  program  should  promote     4^. 
more  efficient  and  cost-eff^ective 
clearance  and  settlement  of  securities 
transactions  by  increasing  margin 
efficiency  and  by  decreasing  the 
potential  for  loss  in  the  event  of  a 
clearing  member  default.  Margin  costs 
can  be  safely  reduced  when  positions  in 
one  market  are  hedged  by  positions  in 
another  market,  which  are  based  on  the 
same  or  similar  underlying  assets, 
because  an  increase  in  the  cost  of 
liquidating  positions  in  one  market 
should  be  offeet  by  the  corresponding 
increases  in  the  values  of  the  hedge 
positions  in  the  other  market.  The 
Commission  in  recent  years  has  dealt  in 
a  comprehensive  manner  with 
numerous  proposals  involving  OCC  and 
cross-margining.*  For  the  reasons 
discussed  in  those  orders  as  well  as  the 
reasons  discussed  above,  the 
Commission  believes  that  this  proposal 
warrants  approval  in  that  it  will  enable 
OCC  to  provide  for  more  efficient 
clearance  and  settlement  while  still 
assuring  the  safiBgitarding  of  fimds  and 
securities. 

m.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  OCC's  proposal 
is  consistent  with  section  17A  of  the 
Act'o 

It  is  therefore  ordered.  Pursuant  to 
section  19(bK2)  of  the  Act."  that  the 
proposed  rule  change  (File  Na  SR- 
OCC-92-23)  be.  and  her^y  is. 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delagated 
authority." 

Margarat  H.  McFarland. 
Deputy  Secretary. 

IFR  Doc  93-1166  Filad  l-lS-43: 8:45  ami 
■tUMQ  cooe  wta-oMS 


■£.(..  Secwtties  Exchange  Act  Raleeae  Noa. 
ZS991  (November  2S.  1991).  56  FR  ei4S«  (File  No. 
SR-OCC-eO-01)  (order  approving  a  proposed  rule 
change  to  axpand  the  OCC/Chic^o  Meccantila 
Exchange  cxoaa  margin  prograin)  and  30041 
(December  S.  1991),  SS  FR  64824  (File  Na  SR- 
OCC-90-04)  (ortler  approving  a  proposad  nil« 
change  to  expand  the  OCC/Intennarket  Claaring 
CorporatloB  cn)ss-inargln  program). 

"isu.s.C7«q-i(i9ea). 

»1S  ILSC  78t(bX2)  (1986). 
"17CFR  260.3O-3(a)(12)  (1M2). 


[ftotaM*  fto.  34-91722;  Rle  No.  8R-P8E 
92-«7] 

Saif-Aagulatory  Organlzatlona;  Notice 
of  FHIng  and  Immodiato  Effacttvonaaa 
of  Propoaad  Rule  Change  by  the 
Pacific  Stock  Exchange,  Inc.  Relating 
to  Waiver  of  Maricet  Maker  Traneaction 
Feee  for  Of>ttone  Trading  on  the 
Wllehire  Small  Cap  index 

January  11, 1993 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.a  78s(b)(l).  noUce  U 
hereby  given  that  on  December  15, 1992. 
the  Pacific  Stock  Exdiange.  Inc.  ( 'PSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  L  n.  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  waive  all 
market  maker  transaction  fees  for 
options  trading  on  the  Wilshire  Small 
Cap  Index  ("Wilshire  Index"  or 
"Index").  "The  waiver  will  cover  three 
months  commencing  on  the  first  day 
that  options  on  the  Wilshire  Index  trade 
on  the  Exchange. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary.  PSE,  and  at  the  Commission. 

n.  Self-Regulatory  Organization'* 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  Uie  Pn^oead  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included  - 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
rv  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  Section  (A),  (B),  and  (Q 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Reffilatory  Organization's 
Staiement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Ruh 
Change 

The  EjGchange  believes  that  the 
proposed  temporanr  waiver  of  market 
maker  transaction  rees  will  result  in 
greater  Uqtiidity,  enhanced  competition 
and  a  greater  quality  of  markets  for 
options  trading  on  the  Wilshire  Index. 
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Th«  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,  in  general,  and 
furthers  the  ol^ectives  of  section  6(b)(5), 
in  particular,  in  tbet  it  will  fadlitste 
transactions  in  securities. 

(B)  Se^-Regulatary  Oi^ganixatioa's 
'Statement  or  Bvrden  on  Competi^on 

Th«  Exchange  does  not  believe  that 
the  proposed  rule  change  imposes  a 
burden  on  competition. 

(C)  Self-Regulatory  Qrgaaizatioa's 
Statement  on  Comments  on  the 
Proposed  Bule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
reoaived. 

III.  Date  of  Efiiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  piirsuant  to 
section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19t>-4 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protectioa  of  investors, 
or  otherwise  in  nulherance  of  the 
purposes  of  the  Act. 

rv.  SolicKatioB  of  CenuBents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seauitles  and  Exchange 
Commission,  450  Fifth  ^reet  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  ail  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  ftx>m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
SecUoB.  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  P^.  All  submissions 
should  refer  to  File  No.  SR-PSE-92-47 


and  should  be  submitted  by  February  9, 
1993. 

For  the  Conunission,  by  the  DiTitioa  of  ^ 
Market  ReguUtickn,  pursuant  to  delagated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  93-1117  Filed  l-lS-93;  a:45  am] 
OOOE  Wt^^f-H 


[Release  Na  34-91724;  File  No.  SR-miX- 
92^27] 

Self-Regulatory  Organlzaflons;  X)rder 
Approving  Proposed  Rule  Change  by 
the  PMIade^ihia  Stock  Exchange,  Inc., 
Relating  to  Restrictione  on  Regtstered 
Optlona  Trade* 

)an«my  11.  iae3. 

On  Octoiber  20. 1992.  the  Philadelpliia 
Slodc  Exchange,  Inc.  ("PHLX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC  or 
"Commission"),  pursuant  to  section 
19(b)  of  the  Securities  Exchange  Act  of 
1934  ("Act") '  and  Rule  19b-4 
thereunder.'  a  proposed  rule  change 
which  amends  Exchange  Rule  1014, 
"Obligations  and  Restrictions 
Applicable  to  Specialists  and  Roistered 
Options  Tradws,"  to  prohibit  Registered 
Options  Traders  ("ROTs")  from 
executing  proprietary  options 
transactions  in  Exchange-listed  options 
on  over-the-counter/unlisted  trading 
privilege  rOTC/UTP")  securities  if, 
during  the  preceding  hour,  the  ROT  has 
been  physically  present  on  the  PHLX's 
equity  trading  floor.  The  proposed 
trading  restrictions  will  not  apply 
unless  the  PHLX's  reported  equity  share 
volume  in  the  OTC/UTP  security 
represents  over  ten  percent  of  the  total 
reported  volume  for  the  OTC/UTP 
security  during  the  previous  calendar 
quarter. 

Notice  of  the  proposed  rule  diange 
was  published  for  comment  in 
Securities  Exchange  Act  Release  No. 
31453  (November  13. 1992),  57  FR 
54884  (November  20, 1992).  No 
comments  were  received  on  the 
proposal. 

The  PHLX  explains  that  the  proposed 
rule  change  was  recommended  to  the 
Exchange's  Board  of  Governors  by  its 
Options  Committee  in  conjunction  with 
a  corresponding  proposal  ^  by  the  PHLX 
to  list  and  trade  on  a  UTP  basis 
securities  which  are  designated  as 
National  Market  System  ("NMS") 
securities  and  traded  through  the 
facilities  of  the  National  Association  of 


Securities  Dealers  Automated  Quotation 
System  r'NASDAQ").  The  proposed 
restriction  on  ROTs  is  designee!  to 
prevent  any  abusive  options  trading  that 
may  result  from  ROTs  seeking  to 
capitalize  on  informational  aorantages 
acquired  while  on  Are  PHLX^  eqi^y 
trading  floor. 

The  Comnussion  finds  that  the 
proposed  rule  change  is  consistent  wMh 
the  requirements  of  the  Act  and  the 
rules  end  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.Hn  particular,  the 
requirements  of  section  6(b)(5),  in  that 
the  propoaal  is  designed  to  promote  iust 
and  equitable  prindples  of  trade  and  to 
protect  investors  and  the  public  interest 
by  minimizing  concerns  regarding 
potential  manipulations  aiul  abuses  of 
market  information  which  could  result 
from  ROTs'  trading  of  Exchange-listed 
options  on  OTC/UTP  securities  which 
are  traded  on  the  PHLX's  equity  floor. 
Specifically,  by  restricting  ROTs'  ability 
to  execute  proprietary  options 
transactions  in  Exchange-listed  options 
if  they  have  been  present  on  the  equity 
tradii^  floor  during  the  prior  hour,  thm 
Commissi<Mi  believes,  as  it  has 
concluded  in  the  past,*  that  the 
proposed  restriction  adequately  limits 
the  ability  of  ROTs  to  use  unfairly  any 
material,  non-public  information  they 
might  possess. 

The  Commission  notes  that  the 
PHLX's  proposal  is  similar  to 
restrictions  adopted  previously  by  tf»e 
American  Stock  Exchange,  Inc. 
("Amex")  Old  by  the  New  York  Stock 
Exchance,  Inc.  ("NYSEH' 

In  order  to  monitor  compliance  with 
the  proposed  restriction,  the  PHLX 
plans  to  generate  quarteriy  surveillance 
reports  for  every  <^>tion-stock  which  has 
traded  over  10%  of  the  consolidated 
tape  volume  for  the  previous  quarter; 
the  surveillance  report  will  include  all 
instances  where  the  stock  price  has 
increased  or  decreased  by  more  than  Vt 
point  in  any  of  the  26  fifteen  minute 
intervals  which  comprise  the  trade  day 
on  the  equity  floor.  In  each  instance 
where  the  stock  price  has  increased  or 
decreased  by  more  than  '/^  point  in  any 
of  the  26  fifteen  minute  intervals  whicn 
comprise  the  trade  day,  the  Elxchange's 
surveillance  staff  will  identify  any 
suspicious  prior  ofrtion  activity  and. 
where  ROTs  are  involved,  will  inquire 
with  the  equity  specialist  about  whether 


nsu.s.araiMtXisez). 

» 17  CTR  240.19b-4  (1991). 

*  Sm  Pt)«  No.  SA-f>HLX-4(-04. 


*Sm  SacDrittw  Exdisnge  Act  RaleaM  Na  28147 
(Oclatwr  ),  tvas),  S9  FK  MSS6  <ordw  appioviag 
FiU  Na  SK-Asn-aa-ie).  See  aleo  Secorittat 
Exchange  Act  Hei«Me  Na  21 759  (Fefaniary  14. 
19a5|,  SO  FR  72SO  (order  approving  fite  No.  NYSG- 
84-3). 

>  See  AiaoxRvleftSaiQ  and  NYSE  RoU     j 
758(b)(Ui). 
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any  such  ROT  had  that  day  visited  the 
respective  equity  post  prior  to  the 
suspicious  option  activity."  The 
Commission  beheves  that  these 
procedures,  together  with  the  PHLX's 
existing  surveillance  procedures,  should 
allow  the  PHLX  to  enforce  the  proposed 
restriction  and  identify  and  deter 
potential  manipulations  and  other 
trading  abuses.^ 

It  is  therefore  ordered.  Pursuant  to     | 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-PHLX-92- 
27)  hereby  is  approved.  | 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Maxgar^  H.  McFarUnd. 
Deputy  Secretary. 

|FR  Doc  93-1118  Filed  1-15-93;  8:45  ami 
nujNQ  cooe  wio-oi-m 


DEPARTMENT  OF  TIWV^SPORTATION 

Federal  Aviation  Administration 

Index  of  Administrator's  Decisions  and 
Orders  in  Civil  Penalty  Actions; 
Publication 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACnON:  Notice  of  publication. 


StMUARY:  Thi^4iotTi%  constitutes  the 
required  quaifferly  publication  of  an    i 
index  of  the- Administrator's  decisions 
and  orders  in  civil  penalty  cases.  The 
FAA  is  publishing  an  index  by  order 
number,  a  subject-matter  index,  and 
case  digests  that  contain  identifying 
information  about  the  final  decisions 
and  orders  issued  by  the  Administrator.' 
These  indexes  and  digests  will  increase 
the  public's  awareness  of  the 
Administrator's  decisions  and  orders 
and  will  assist  litigants  aqd 
practitioners  in  their  research  and 
review  of  decisions  and  orders  that  may 
have  precedential  value  in  a  particular 
civil  penalty  action.  Publication  of  the 
index  by  order  number,  as 
supplemented  by  the  subject  matter 
index,  ensures  that  the  agency  is  in 
compliance  with  statutory  indexing 
requirements. 
FOR  FURTHER  INFORMATION  CONTACT: 


James  S.  Dillman,  Assistant  Chief 
Counsel  for  Litigation  (AGC-400), 
Federal  Aviation  Administration,  701 
Pennsylvania  Avenue  NW.,  Suite  925, 
Washiijfton.  DC  20004:  telephone  (202) 
376-64^. 

SUPPLEMENTARY  INFORMATION:  The 
Administrative  Procedure  Act  requires 
Federal  agencies  to  maintain  and  make 
available  for  public  inspection  and 
copying  current  indexes  that  contain 
identifying  information  as  to  those 
materials  required  to  be  made  available 
or  published.  5  U.S.C.  552(a)(2).  hi  a 
notice  issued  on  July  11, 1990.  and 
published  in  the  Federal  Register  (55 
FR  29148;  July  17, 1990),  the  FAA 
announced  the  public  availability  of 
several  indexes  and  summaries  that 
provide  identifying  information  about 
the  Bnal  decisions  and  orders  issued  by 
the  Administrator  under  the  FAA's  civil 
penalty  assessment  authority  and  the 
rules  of  practice  governing  hearings  and 
appeals  of  civil  penalty  actions.  14  CFR 
part  13,  subpart  G.  The  FAA  maintains 
an  index  of  the  Administrator's 
decisions  and  orders  in  civil  penalty 
actions  organized  by  order  number  and 
containing  identifying  information 
about  each  decision  or  order.  The  FAA 
also  maintains  a  subject-matter  index, 
and  digests  organized  by  order  number. 

In  a  notice  issued  on  October  26, 
1990,  the  FAA  published  these  indexes 
and  digests  for  all  decisions  and  orders 
issued  by  the  Administrator  through 
September  30. 1990.  55  FR  45984; 
October  31. 1990.  The  FAA  announced 
in  that  notice  that  it  would  publish 
supplements  to  these  indexes  and 
digests  on  a  quarterly  basis  [i.e.,  in 
January.  April,  July,  and  October  of  each 
year).  "The  FAA  announced  further  in 
that  notice  that  only  the  subject-matter 
index  would  be  published  cumulatively, 
and  that  both  the  order  number  index 
and  the  digests  would  be  non- 
cumulative. 

Since  that  first  index  was  issued  on 
October  26,  1990  (55  FR  45984;  October 
31. 1990).  the  FAA  has  issued 
supplementary  notices  containing  the 
quarterly  indexes  of  the  Administrator's 
civil  penalty  decisions  as  follows: 


*  See  letter  from  Gerald  D.  O'Coonell.  Director  of 
Market  Surveillance,  PHLX.  to  Yvoone  Fraticelli. 
Staff  Attorney.  Options  Branch.  Division  of  Market 
Regulation  ("Division"),  Commission,  dated 
December  18, 1992,  and  letter  from  Murray  L  Ross. 
Secretary.  PHLX,  to  Yvonne  Fraticeili,  Staff 
Aitomay,  Options  Branch.  Division,  Commission, 
dated  December  29. 1902. 


Dates  o<  quarter         Federal  Register  publication 


1(V1/90— 12/31/90 


56  FR  44886;  2/6/91 


DatM  o(  quarter 

Federal  Register  publication 

1/1/91— 3«1/B1  

56  FR  20250;  S/2f9^ 

4/1/91— 6/3(y91   

56  FR  31984;  7/12/91 

7/1/91— a'sowi  

56  FR  51735;  1(yi5«1 

10/1/91—12/31/91  .... 

57  FR  2299;  1/21/92 

1/1/92—3/31/92  

57  FR  12359;  4/9«2 

4/1/92— 6/3a«2  

57  FR  32825;  7/23/92 

7/1/92-fl«V92  

57  FR  48255;  10/22/92 

For  the  convenience  of  the  users  of 
these  indexes,  this  notice  contains  an 
order  number  index  that  reflects  all  of 
the  civil  penalty  decisions  issued  by  the 
Administrator  to  date,  hi  the  future,  the 
notice  for  the  last  quarter  of  each  year 
will  contain  an  order  number  index 
reflecting  all  of  the  Administrator's  civil 
penalty  decisions  for  that  year.  The 
order  number  indexes  for  the  first, 
,jcond.  and  third  quarters  will  be  non- 
cumulative.  This  change  will  make 
these  indexes  easier  to  use. 

The  order  number  index  will  be 
further  modified  starting  in  this  notice, 
hi  past  notices,  the  order  number  index 
indicated  which  regulations  had  been 
cited  in  each  decision.  Since  that 
information  is  included  in  the  subject- 
matter  index,  the  order  number  index 
will  no  longer  contain  that  information. 
This  change  will  eliminate  a 
redundancy  in  the  indexes. 

As  noted  at  the  beginning  of  the 
subject  matter  index  and  the  digests, 
these  indexes  and  digests  do  not 
constitute  legal  authority,  and  should 
not  be  cited  or  relied  upon  as  such.  The 
indexes  and  digests  are  not  intended  to 
serve  as  a  substitute  for  proper  legal 
research.  Parties,  attorneys,  and  other 
interested  persons  should  always 
consult  the  full  text  of  tho 
Administrator's  decisions  before  citing 
them  in  any  context.  The 
Administrator's  final  decisions  and 
orders,  indexes,  and  digests  are 
available  for  public  inspection  and 
copying  at  all  FAA  legal  offices.  (The 
addresses  of  the  FAA  legal  offices  are 
listed  at  the  end  of  this  notice.) 

hi  addition,  the  Administrator's  final 
decisions  and  orders  have  been  .       ^ 
published  by  commercial  publishers 
and  are  available  on  computer 
databases,  (hiformation  about  these 
commercial  publications  and  computer 
databases  is  provided  at  the  end  of  this 
notice.) 


'  In  addition  to  the  restriction  discussed  above, 
the  Commission's  approval  of  the  proposal  is 
premised  on  the  belief  that  the  Exchange's  trading 
floors  for  equities  and  options  on  those  equities  are 
sufTiciently  separated  such  that  there  is  no  time  and 
place  advantage  derived  from  the  physical 
proximity  of  the  two  floors  which  could  be 
exploited  by  PHLX  members.  Thus,  any  decision  by 
the  PHLX  to  change  the  location  of  the  options 


trading  floor  relative  to  the  stock  trading  floor,  or 
to  modify  the  means  of  access  t>etween  them,  would 
require  submission  of  a  proposed  rule  change  under 
section  19(b)  of  the  Act 

•IS  U.S.C  78s(b)(2)  (1982). 

•17  C7R  200.30-3(aKl2)  (1991). 


> 
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Givil-Peaallf  Actions— Ordars  lamiad  liy  Ow  Administnitor 

Order  Number  Index 
(Thiis  index  includes  all  decisions  and  orders  issued  by  the  Administrator  through  December  31, 1992.) 


Ofder  No.  and  (seivtce 
dale) 


89-1<l1/13«9) ™ 

8^-5  (11/13/89) ._ 

89-3  (11/13^9) „. 

89-4(11/1^89) 

89-5(11/13/89) 

89-6  (12/21/89) -... 

89-7  (12/21/89) 

89-8  (12/22«9)  .„ 

90-1  (1/19/90)  _ 

90-2  (1/1 9«0) 

90-3  (1/29/90)  „ 

90-4  (1/19(90) 

90-6  (1/19»0)  ™ 

90-6  (2/16/90)  _ 

90-7  (2/16/90) „.._.. 

90-8  (2/16«0) 

90-9  (2/16i«))  ~ 

90-10  ^^l^9/90) ._ 

90-11  (3/1 9r90) 

90-12  (4/25/90) 

90-13(3/14/90) 

90-14  (3/14/90) 

90-15  (3/19«0)„.„ 

90-16  (4/V90) .._ „. 

90-17  (4«/90) ._ _„. 

90-18  (0/22/90) 

90-t9  (11/7/90) 

90-20  (a/16/90) 

90-21  (8/16/90) 

90-22  (8/16/90) 

90-23  (9/14/90) 

90-24  (9/14/90) 

90-25  (9/14/90) 

90-26  (10/11/90)  ..„ 

90-27(10/11/90) „.. 

90-28  (9^5/90) 

90-29  (9/25/90) 

90-30  (9/27/90)  _ 

90-31  {10/4«0) 

90-32  (10/4/90) 

90-33(10/11/90) 

90-34  (1cyi6/90) 

90-35  (10/16/90)  .„ 

90-38  {^0n.3/9Q) 

90-37(11/7/90) 

90-38(11/7/90) 

90-39(11/7/90) „... 

90-40(11/14/90) 

90-41  (11/14/90) 

90-42(11/27/90) 

90-43  (12/24»0) 

91-1  (1/2/91) 

91-2  (1/4«1) ..._ 


91-3  (2/4/91) 

91-4(2/11/91), 

91-5  (3/29«1)  „ 

91-«  (4/10/91) 

91-7  (4/10/91) 

91-8(4/11/91) 

91-9  (4/12«1) 

91-10(4/11/91)  „... 

91-11  (4/11/91) 

91-12  (4/12/91) 

91-13  (4/19/91) 

91-14  (5/24/91) 

91-15  (5«4/91) 

91-16  (5/28«1) 

91-17(5/30/91) 

91-18  (e/3«1) 

91-19  (6/4/91) 

91-20  ^4/91) . 

91-21  (6/10/91) ._.. 

91-22  {6/13«1) 

91-23  (6/14/91) 

91-24  (6«1/91)  „... 
91-25  f7/a»1) 


Name  and  docket  No. 


Humbert  L  Oressanl.  CP89NE0103. 

Gall  M.  Uncoln-Walker,  CP89NM0017. 

Steven  G.  Sittko,  CP89NM0013. 

Richard  WUtford  Metz.  CP89CE0003. 

Charles  A.  Schuttz,  CP89NM0092. 

American  Airiines.  CP89GL0118.  CP89GL0120.  CP8eQlj0127.  CP89QL0128. 

Beny  K  Zenkner,  CP89NM0068. 

Thundeibird  Accessories.  CP89SW02S1. 

Robert  J.  Jbben,  CP89CE01 92. 

Clifford  B.  Smith,  CP89CE0247. 

Richard  WIMord  Metz,  CP89CE0003. 

Richanj  C.  Nordtum.  CP89GL0109. 

Hy  C.  Sossman,  CP89SO0210. 

Peter  M.  Oabaghian,  CP89WP0277. 

DamiU  Lynn  Steele.  CP89SO0320. 

Jadt  L  Jenkins,  CP89SO0173. 

Jessica  S.  Van  Zandt,  CP89WP0083. 

Martin  R.  Webb.  CPe9WP0l4l. 

Thundeibird  Accessories.  CP89SW0251 

Continental  Airtlnes.  CP89NE0031. 

Tamara  Ann  ODefl,  CP89SW0172. 

Royce  L  Miner,  CP89CE0371. 

Budde  Playter,  CP89GL0257. 

Rocky  Mnta  Helicopters,  CP89SO048e. 

Ernest  Wilson,  CP90SW0166;  EAJA90SW0001. 

Conttnental  Airlines,  CP89NE0036. 

Continental  Airiines,  CP89EA0058,  CB89eA0047,  CP89eA0028,  CP89eA0045,  CP89NM002e. 

Paul  Oegenhardt.  CP89CE03e9. 

John  J.  CanoH.  CP89NE0285. 

USAir,  CP89SP0497. 

Gordon  B.  Broyies.  CP89SW0214. 

Mania  Bayer,  CP89SO0130. 

Ludous  L  Gabbert,  CP89WP0287. 

Barbara  J.  Waddell,  CP89SO0321. 

liiCious  L  Gabbert.  CP89WP0287. 

Frank  Puleo.  Jr.,  CP89SO0397. 

John  C.  Sealander.  CPe9SO0473. 

John  K  Slekjinger,  CP89NE0267. 

John  J.  Carroll,  CP89NE0285. 

Continental  /Urtines,  CP89NE0036. 

Eddie  L  Cato.  CP89SO0398. 

OavW  0.  Adams,  CP89AL0364. 

Patricia  0.  Adams,  CP89NM0383. 

Skywest  Airiines.  CP89NM0356. 

North«MSt  Airiines,  CPe9AL0291. 

Continental  /kirilnes.  CP89NE0036. 

Bevil  Hart,  CP89SW0455. 

Westair  Commuter,  CP89WP0344. 

Westair  Comrrxjter,  CP89WP0341. 

John  J.  Carrol.  CP89NE0285. 

BartMra  J.  WaddeH,  CP89SO0321. 

Henry  HMtor.  CP89EA0433. 

Continental     Airiines,     CP89NE0031;     CP89NE0036;     CP89EA0058;     CP89EA0047;     CP88CA0Q2a: 

CP89NM0037;  CP89NM0052;  CP89NM0057. 
Dawn  M:  Lewis.  CP89SO01 08. 
(Airport  OperalorJ,  CP89"0220. 
Jay  H.  Jones,  CP90SO0172. 
Ora  L  Lowery,  CP90SO0239. 
Robert  T.  Pardue.  CP90SO0161. 
Watts  /Kgricuttural  Aviation.  CP89WP0148. 
Contir>ental  Airiines,  CP89NM0037:  CP89NM00S2;  CP89NM00S7 
Craig  K  Graham,  CP90NM0146. 

Contmenlal  Airiines.  CPe9SW0038;  CP89EA0049;  CP89EA0034;  CP89SW004& 
RonaM  C.  Terry  and  Christopher  J.  Menne,  CP89SO0491:  CP89SO0490. 
Jeffrey  Gienn  Kreamer,  CP89NM0009.  y* 

Carol  Ann  Swanton,  CP90NM0235. 
Rk^hard  X.  Knipe,  CP90EA0293. 
Hiram  Lopez.  CP90eA0007. 
KDS  Avlatkxi.  CP90WP0196. 
(Airport  Operator),  CP89**0476. 
Marcia  Bayer,  CP89.SO0310. 
Rk:hard  A.  Bargen,  CP90WP0ie3. 
BrtQ  Airways,  CP89SW0392. 
Omega  Siikx>ne  Company,  87-l52(HM). 

Conttnenlal  Aklinei,  CP89EA0034;  CP89SW0038:  CP89SW0046:  CP89EA0049. 
WUHam  John  Esau,  CP91SO0188. 
Janet  D.  Swtders.  CP91SO0168. 


CPME%0045;     CPSSNMOOn; 
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OnlBr  No.  and  (servtca 


91-28  (7/5«1) 

91-27  (7/25/91) 

91-28  (7/3(y91) 

91-29  (7f^Of9^) 

91-30  (a««1) 

91-31  (8/2/91) „.. 

91-32  (8/2/91) 

91-33  (8^12/91) 

91-34  (8«y91) _. 

91-35  (8«(y91) 

91-36  (a«y91) 

91-37  {a/X/91) 

91-38  (9/4/91) „... 

91-39(06/91) 

91-40  (9«y91) 

91-41  (10/31/91) 

91-42  (»8»1)  .- 

91-43  (9/12/91) 

91-44  (wia/gi)  „ 

91-45(3^11/91) 

91-46  (9^7/91)  „ 

91-47  (9*^7/91) _.. 

91-48  (ia/4«1) 

91-49  (ia«/91)  .„ 

91-50  (10««1) 

91-61  (ia««1) 

91-52  (10/28/91) 

91-63  (^of^an^)  ...... 

91-«4  (11^8^1) 

91-55  (12/6«1) 

91-66(12/3/91) 

91-57  (12/4/91) 

91-68  (12/13/91) 

91-59  (12/24/91) . 

91-80  (12/26«1) 

92-1  {^/9/9^) 

92-2  (1/8«2)  ..„.. 

92-3  (1/9/92)  ...._ 

92-4  (1/14/92) 

92-5  (1/1 5«2) 

92-6  (1/24/92)  ..". 

92-7  (1/31/92)  „ 

92-8  (1/31/92) 

92-9  (2/6/92) 

92-10  (2/6«2) 

92-11  (2/7/92) 

92-12  (2/14/92)  .„ „ 

92-13  (2/21/92) 

92-14  (2/2a«2) 

92-15  (3^10^2) 

92-16  (3/10«2) 

92-17  {3/^(X9^)  „ „ 

92-18(3/11/92) „ 

92-19(3/11/92) „ 

92-20(3/11/92) 

92-21  (3nOI92) _ 

92-22  (3«y92) 

92-23  (3«y92) 

92-24  (3«V92) _... 

92-25  (3«y92) 

92-28  (3«y92) 

92-27  (3«4/92)  - 

92-28  (4/1/92) 

92-29  (4/1 V92) 

92-30  (4«7/92) 

92-31  (5/S«2) 

92-32  (5«/92)  _..„ 

92-33  (V15«2) 

92-34  (Via/92) _. 

92-35  (5^26/92) _ 

92-38  (5«6«2) 

92-37  (8/1 5«2) 

92-38  (6/15«2) 

92-39  (6/15«2) 

92-40  (6/1S/92)  _ 

92-41  (e/24«e) 

92-42  {ena/92) 

92-43  (7/2«2) 

92-44  (7/6«2) „.  . 

92-45  (7/10/92)  „ 

92-48  (7/22/92) 

Se-47  (7/22«) 


Name  and  dockal  No. 


BfHt  Akways.  CP89SW0475. 

Data  Air  Unaa,  CP90SO0419. 

Condnamal  AMnae.  CP89NE0300. 

Ronald  W.  Sn«h,  CP90SW0130. 

Maria  J.  Trupo.  CP89WP0452. 

Ronald  C.  Tony  &  Chrtslopher  J.  Manna.  CP89SO0491.  CP89SO0490. 

Rictwrd  A.  Baigea  CP90WP0183. 

Data  Air  Unaa.  CP90*'0049. 

GASPRO.  89-42(HM). 

Monlqua  Graham.  CP91WP00e2. 

Earl  Ho«Mrd,  CP89NM0328. 

CaiMa  M.  Voraaa  CP90WP0196:  91EAJASO0005. 

WWwn  Eaau.  CP90SO0105. 

Amartca  Waat  Airfinaa.  CP89NM0424. 

iAiiport  OpefBtorJ,  CP90"0342. 

(Airport  OpenUOfl.  CP90"034a 

Poriy  Express  Couflor.  90-48(HM). 

Delta  Air  Unas,  CP90SO0387. 

Delia  Air  Lines.  CP89SO0420 

James  ParK  CP90EA0133. 

Deta  Air  Lines.  CP89SOO(18. 

Data  Air  Unas.  CP9OSO0053. 

Midiaal  Edward  Wandl.  CP89QL0084. 

Lydta  SNelds.  CP90SO0276. 

MIctwal  J.  CostaOo.  CP89WP0351. 

Troy  R.  Haflxwod.  CP91EA0105. 

KDS  AwiaBon  Corp  ,  CP91WP0222;  EAJA210005:  (CP90WP0196). 

^4ort>ert  G.  KoHer.  CP89EA033& 

Alaska  Airlines.  CP89NM0298;  CP89NM0299;  CP89NM0307;  CP89NMO470. 

ConUnanlal  AMines.  CPea-OaOO;  CP89~0361:  CP89**0362. 

Patricia  L  Mayhan.  CP91NM0294. 

Brltl  Airways,  CP89SW0475. 

(Airport  Operator),  CP90^151:  CP90"0157;  CP90~0158;  CP90*T)186. 

WUiam  a  Griffin.  CP90SO0349. 
James  F.  Brimon.  CP91 NM0452. 

Michaai  Jolm  CosteHo.  CP89WP0351. 

Nort>ert  G.  KoMer.  CP89EA0338. 
James  Park,  CP90EA0133. 

Deta  Air  Unas.  CP89NM0415. 

Data  Air  Unaa.  CP90**0019. 

Dennis  E.  Rotftgeb.  CP91AL0278. 

RoyWastCP91NM0192. 

John-WatMna.  CP91EA027D. 

WiOiam  R.  (jktffin.  CP90SO0349. 

FHgM  UnlimMad,  CP90NE0138. 

Elauiarto  R.  Aim,  CP91SO0048. 

Janwa  Barteno.  CP90GL0185. 

Data  Air  Unas.  CP89NE0360. 

Rllz  Camera  Canters,  88-168(HM). 

Rk^tmd  Lea  Oilman,  CP91SO0365. 

Mk:haal  Edward  Wandt,  CP89GL00e4. 

Salvakxa  GkrfMda.  CP91EA0289. 

Richard  Bargan.  CP90WP0183. 

David  Comwal.  CP90AL0295. 

Data  Air  Lines.  CP89SW0411,  CP89SWD4ia 

Marda  Cronbarg.  CF>91WP0266. 

Deta  Air  Unas,  CP91SO0140. 

Data  Air  Unas.  CP91SO0126. 

Data  Air  Unaa.  CP91SO0385. 

Data  Air  Unaa.  CP91SO0416. 

Data  Air  Unas.  CP90SO0039. 

Michael  Edward  Wandt,  CP89GL00e4. 

Data  Air  Unaa.  CP91SO0120. 

Paul  B.  Haggland.  Jr..  CP91AL0161. 

EAMird  Clinlon.  CP91EA02S3. 

Chariaa  D.  Eaddy.  CP90AL030e. 

Ptoranca  L  BamhW.  CP89G(.0406. 

Port  Auttnrtly  o»  NY  4  NJ.  CP91EA0425. 

Laatar  Qian  Canal.  CP91SW0385. 

Bay  Land  Aviatton,  CP91EA0368. 

Soutffwaat  AirHnas  Co.,  CP90WP0066. 

SalvMora  GkjffrUa.  CP9i  EA0289. 

Monica  Cronbafg.  CP91WP0266. 

Thomas  A.  Back,  CP91EA0424. 

Mk:haal  Edward  Wandt.  CP89GL0064. 

Michael  Moota  A  Sabra  Associates.  CP90SO0360  &  CP90SO0367 

Jair  Jayaon.  CP91WP0653. 

Data  Air  Unaa.  CP91AL0410. 

Al  Owana.  CP92SW0088. 

Qaorge  O'Brian.  CP91 SO0748 

Nora  Sunon-Sauoar.  CP91AUI618. 

David  ComiMfl.  CP90AL0296. 


Order  Na  and  (servtea 
«rte) 


92-48 
92-49 
92-50 
92-61 
92-52 
92-53 
92-54 
92-65 
92-66 
92-57 
92-58 
92-59 
92-60 
92-61 
92-62 
92-63 
92-64 
92-65 
92-66 
92-67 
92-68 
92-69 
92-70 
92-71 
92-72 
92-73 
9?-74 
Q2-75 
92-76 
92-77 
92-78 
92-79 


(7/22A92) .. 
(r/32/92) ... 
(7/22/92) ... 
(7/22«2) ... 
(7/23«2) ... 
(7/24/92) ... 

(jnano) ... 
(TJiam) ... 

{919/92)  .... 
(1(V13/92) 
(1(V16/92) . 
(1(yi6/92) . 
(1(V11/92) . 
(1(V23/92). 
(10^28/92). 
(11/12/92) . 

(^^nol92). 

(11/30/92) . 
(11/30/92) . 
(11/30/92). 
(12/2/92) ... 
(12/14/92) . 
(12/21/92) . 
(12/21/92)  . 
(12/21/92)  . 
(12/21/92)  . 
(12/2-./92)  . 
(12/21/92) . 
(12«1/92) . 
(12/22/92). 
(12/28/92). 
(12^28/92). 


Name  and  dockai  No. 


USAhr.  CP91NM0183. 

Warren  R.  RIchardton  &  Oavid  O.  SMmp.  CP91SO0260  CP91S(X9<t^ 

BWy  F.  CoHop.  CP91EA0572. 

Ian  KobNck.  CP91SO0504. 

Tbomas  A.  Beck.  CP91EA0424. 

Ced  V.  Humble,  CP91AU>590. 

Northwest  Airlines,  CPgOAI.0243. 

Northwest  AirVnes,  CP90ALO2S3. 

Montauk  Cart)bean  Alnways,  CP92EA0108. 

Detroil  Metropolitan  Wayne  County  Airport,  CP916L0006. 

Kenneth  F.  Hoedl,  CP91WP0542. 

Karen  Petek-Jacfcson,  CP91WP0271. 

Mtehael  John  Costelo,  CP89WP0351. 

James  W.  RomerdaN.  CP92AL0272. 

USAir.  CP90NE0359. 

Bemk»  Schaeler.  CP91EA0049. 

Delta  Air  Lines,  CP92NM0083. 

Delta  Air  Lines.  CP92NM0084. 

Sabre  Associates  &  IMchael  Moore.  CP90SO0367,  CP90SO0360. 

USAIr,  CP92WP0365. 

DavM  L  Weintraub,  CP92SW0263. 

William  H.  McCabe,  CP90EA0306. 

USAir,  CP91NM0183. 

KOS  Avtetton  Corp.,  CP91WP0222.  CP90WP0196. 

Salvatore  Giuffrida.  CP91EA0289. 

Gienn  E.  Wyatt,  CP91AL0517. 

Michael  Edward  Wendt,  CP92GL0418. 

Thomas  A.  Beck.  CP91EA0424. 

Safety  Equipment  and  Sign  Co..  90-226  (HM). 

TCI  Corp..  88-25  (HM). 

TWA.CP91SW0112. 

Delia  Air  Lines,  CP92SO0035. 
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Civil  Pimalty  Actions — Decisions  Issued 
by  the  Administrator 

Subject  Matter  Index  ' 

(Current  as  of  December  31. 1992) 


This  index  does  not  constitute  legal 
authority,  and  should  not  be  cited  or 
relied  upon  as  such.  This  index  is  not 
intended  to  serve  as  a  substitute  for 
proper  legal  research.  Parties,  attorneys. 


and  other  interested  persons  should 
always  consult  the  full  text  of  the 
Administrator's  decisions  before  dting 
them  in  any  context 


Administrative  Law  Judges — Power  and  Authority: 

Continuance  of  hearing  91-11  Continental  Airlines;  92-29  H^gland. 

Credibility  findings , 90-21  Carroll;  92-3  Park. 

Default  Judgment  - „....  91-11  Continental  Airlines;  92-47  Cornwall. 

Discovery „ „ 89-«  American  Airlines;  91-17  KDS  Aviation;  91-54  Alaska  Air- 
lines; 92-46  Sutton-Sautter. 

Granting  extensions  of  time  90-27  Gabbert. 

Hearing  location „„ 92-50  Cullop. 

Initial  Decision .-.„ _........  92-1  Costello;  92-32  Bamhill. 

Jurisdiction 90-20  Degenhardt;  90-33  Cato;  92-1  Costello;  92-32  Bamhill. 

Motion  for  Decfsion 92-73  Wyatt;  92-75  Beck;  92-76  Safety  Equipment. 

Notice  of  Hearing , 92-31  Eaddy. 

Sanction 90-37  Northwest  Airlines;  91-54  Alaska  Airiines. 

Vacating  initial  decision 90-20  Degenhardt;  92-32  Bamhill. 

Air  Carrier 

Agent/independent  contractor  of 92-70  USAir. 

Careless  or  Reckless 92-48  USAir  92-70  USAir. 

Aircraft  Maintenance , _....  90-11  Thunderbird  Accessories;  91-a  Watts  Agricultural  Aviation. 

After  certificate  revocation 92-73  Wyatt 

Aircraft  Records: 

Aircraft  Operation 91-8  Watts  Agricultural  Aviation. 

Maintenance  Recrads „..  91-8  Watts  Agricultural  Aviation. 

"Yellow  tags" 91-8  Watts  A^cultural  Aviation. 

Airmen! 

Pilote 91-12  k  91-31  Terry  &  Menne;  92-«  Watkins;  92-49  RicfaarxisoQ  k 

Shimp. 

Altitude  deviation 92-49  Richardson  k  Shimp. 

Careless  or  Reckless  i 91-12  k  91-31  Terry  k  Menne;  92-8  Watkins;  92-49  Richardson  k 

Shimp:  92-47  Cornwall. 

Follow  ATC  Instruction  , 91-12  k  91-31  Terry  ft  Menne;  92-8  Watkins;  92-49  Richardson  ft 

Shimp. 

Low  Flight 92-47  Cornwall. 

Air  Operations  Area  (AOA); 

Air  Carrier  Responsibilities ...„ 90-19  Continental  AirUnes;  91-33  Delta  Air  Lines. 
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Aiipoft  Operator  responsibilities 


Badge  display 
Definition  of  .. 


Exclusive  areas 


Airport  Security  Program  (ASP): 
Compliance  with 


Aliports: 

Airport  Operator  Responsibilities 


Air  Traffic  Control  (ATC): 

Error  as  mitigating  factor  ... 
Error  as  exonerating  bctor 

Ground  Control  

Local  Control 

Tapes  &  Transcripts 

Airworthiness ~ 


Amicus  Curiae  Briefs i 

Answer 

What  constitutes  

Appeals  (See  also  Timeliness;  Mailing  Rule): 

Brieb,  generally  - 


Additional  Appeal  Brief — - 

Appellate  arguments — - 

Court  of  Appeals  (See  Federal  Courts). 

"Good  Cause"  for  Late-Filed  Brief  or  Notice  of  Appeal 


Dismissal  of  moot  appeal  ~.~ ~« 

Motion  to  Vacate  construed  as  a  brief  ...+ 

Perfecting  an  Appeal  - 

Extension  of  Time  for: 

(Good  cause  for) JA,.. 


Failure  to 


What  Constitutes 


Service  of  brief. 

Failure  to  serve  other  party 

Timeliness  of  Notice  of  Appeal 
Withdrawal  of 


Attoinpt    •••..«•—.- 


90-19  Continental  Airlines;  91-4  (Airport  Operator!;  91-16  (Airport 

Curator);  91-40  [Airport  Operator);  91-41  (Airport  Operator); 

91-58  (Airport  Operator). 
91-4  (Airport  Operator):;  91-33  Delta  Air  lines. 
90-19  Continental  AlrMnes;  91-4  (Airport  Operator);  91-58  (Airport 

Operator). 
90-19  Continental  Airlines;  91-4  (Airport  Operator);  91-68  (Airport 

Operator). 

91-4  (Airport  Operator):  91-18  {Airpoit  Operator);  91-40  (Airport 
Operator);  91-41  (Airport  Operator);  91-58  (Airport  Operator). 

90-12  Continental  Airlines;  91-4  (Airport  Operator);  91-18  (Airport 
Operator);  91-40  (Airport  Oporetor);  91-41  (Airport  Operator): 
91-58  (Airport  Operator). 

91-12  &  91-31  Terry  &  Menne. 

91-12  ft  91-31  Terry  ft  Menrte;  92-40  Wendt 

91-12  Terry  ft  Menne. 

91-12  Terry  ft  Meane. 

91-12  Terry  ft  Menne;  92-49  Richardson  ft  Shlmp. 

91-8  Watts  Agricultural  Aviation:  92-10  Flight  Unlimited;  92-48 

USAlr.  92-70  USAir. 
90-25  Gabbert 

92-32  Bamhill;  92-75  Beck. 

89-4  Metr.  91-45  Park;  92-17  Gluffrida;  92-19  Com%vall:  92-39 

Beck. 
92-3  ParL 
92-70  USAir. 

90-3  Metz;  90-27  Gabbert;  90-39  Hart;  91-10  Graham;  91-24  Esau; 
91-48  Wendt;  91-50  &  92-1  Costello;  92-3  Park;  92-17  Gluffrida; 
92-39  Beck;  92-41  Moore  ft  Sabre  Associates;  92-52  Beck;  92-67 
Detroit  Metra  Wayne  Co.  Airport,  92-69  McCabe. 

92-9  GriSin. 

91-11  Continental  Airlines. 

92-17  Gluffrida:  92-19  Cornwall;  92-39  Beck. 

89-8  Thunderblrd  Accessories;  91-26  Britt  Airways;  91-32  Bargen; 
91-26  Britt  Airways;  91-50  Costella 

89-1  Gressani;  89-7  2ienkner,  90-11  Thunderblrd  Accessories;  90- 
35  P.Adams;  90-39  Hart;  91-7  Pardue;  91-10  Graham;  91-20 
Bargen;  91-43  Delta  Air  Lines;  91-44  Delta  Air  lines;  01-46 
Delta  Air  Lines;  91-47  DelU  Air  Lines;  92-11  Alllln;  92-15 
Dillman;  92-18  Bargen;  92-34  Carrell;  92-35  Bay  Land  Aviation; 
92-36  Southwest  Alrilnes  Co.;  92-45  O'Brien;  92-56  Montauk 
Caribbean  Airways;  92-67  USAir;  92-68  Welntraub;  92-78  TWA. 

89-4  Metz;  90-27  Gabbert;  91-45  Parte;  92-7  West;  92-17  Gluffrida; 
92-39  Beck. 

*t 

92-17  Gluffrida;  92-19  Cornwall. 

90-3  Metz;  90-39  Hart;  91-50  Costello;  92-7  West;  92-69  McCabe 

89-2  Lincoln-Walker.  89-3  Sittko;  90-4  Nordnim;  90-5  Sussman; 
90-6  Dabaghian;  90-7  Steele;  90-8  Jenkins;  90-9  Van  Zaadt;  90- 
13  O'Dell;  90-14  Miller;  90-28  Puleo;  90-29  Sealander;  90-30 
Steidinger.  90-34  D.  Adams;  90-40  ft  90-41,  Westalr  Commuter 
Airlinesn  91-1  Nestor,  91-5  Joner,  91-6  Lowory;  91-13  Kreamer, 
91-14  Swanton;  91-15  Knipe;  91-18  Lopez;  91-19  Bayer;  91-21 
Britt  Airways;  91-22  Omega  Silicone  Co.;  91-23  Continental  Air- 
lines; 91-25  Sanders;  91-27  Delta  Air  Lines;  91-28  Continental 
Airlines;  91-29  Smith;  91-34  GASPRO;  91-35  M.  Graham;  91-36 
Howard;  91-37  Vereen;  91-39  America  West;  91-42  Pony  Ex- 
press; 91-49  Shleldr,  91-56  Mayhan;  91-57  Britt  Airways;  91-59 
Griffin;  91-60  Brinton;  92-2  Koller,  92-4  Delta  Air  Lines;  92-6 
Rothgeb;  92-12  Bertetto;  92-20  Delta  Air  Lines;  92-21  Cronbeig: 

,  92-22  Delta  Air  Lines:  92-23  Delta  Air  Lines;  92-24  Delta  Air 
Lines;  92-25  Delta  Air  Uoer,  92-26  Delta  Air  Lines;  92-28  Delta 
Air  Unes;  92-33  Port  of  Authority  of  NY  ft  NJ;  92-42  Jayson;  92- 
43  Delta  Air  Lines;  92-44  Owens;  92-53  Humble;  92-54  North- 
west Airlines;  92-55  North*vest  Airlines;  92-60  Costello;  92-61 
Romerdahl;  92-«2  USAlr,  92-63  Schaefer.  92-64  Delta  Air  Liner, 
92-65  Delta:  92-66  Sabre  Associates  ft  Moorr,  92-79  Delta  Air 
Lines. 

89-SScbalts. 


Attorney  Fees  (See  EAJA): 

Aviation  Safety  Reporting  System ~~. .................  90-39  Hart;  91-12  Terry  ft  Menne;  92-49  Richardson  ft  Shimp. 

Bankruptcy ~~  91-2  Continental  Airlines. 

Certiflcates  and  inspection  authorizations: 

Return  to  FAA  upon  revocation  92-73  Wyatt. 

Civil  Air  Security  National  Airport  Inspection  Program  (CASNAIP) ....  91-4  [Airport  Operator};  91-18  f Airport  Operatorl;  91-40  [Airport 

Operator);  91-41  [Airport  Operator);  91-58  [Airport  Operatorl. 
Civil  Penalty  Amount  (See  Sanction). 
Closing  Argument  (See  Final  Oral  Argument): 

Collateral  Estoppel ~ 91-8  Watts  Agricultural  Aviation. 

Complaint: 

Complainant  Bound  By  90-10  WeU);  91-53  KoUer. 

Failure  to  File  Timely  Answer  to  „ .„ „ 9C^-Z  Metx;  90-15  Playter.  92-32  Bamhill;  92-47  Cornwall;  92-75 

Beck;  92-76  Safety  Equipment 

Timeliness  of 91-51  Hagwood. 

Compliance  ft  Enforcement  Program: 

(FAA  Order  No.  2150.3A) 89-5  Schultz;  89-6  American  Airlines;  91-38  Esau;  92-5  Delta  Air 

I  Lines. 

Sanction  Guidance  Table  89-5  Schultz;  90-23  Broyles;  90-33  Cato;  90-37  Northwest  Air- 
lines; 91-3  Lewis;  92-5  Delta  Air  Lines. 

Concealment  of  Weapons ^... ™. 89-5  Schultz;  92-46  Sutton-Sautten  92-51  Koblick. 

Consolidation  of  Cases  i ................ „ 90-12  Continental  Airlines;  90-18  Continental  Airlines;  90-19  Con- 

I  tinental  Airlines. 

Continvtnce  of  Hearing | 90-25  Gabbert;  92-29  Haggland. 

Corrective  Action  (See  Sanction). 
Credibility  of  Witnesses: 

Deference  to  ALJ  ^ 90-21  Carroll;  92-3  Park. 

Expert  witnesses 90-27  Gabbert 

De  facto  answer | ~... 92-32  Bamhill. 

Deliberative  Process  Privilege 89-6  American  Airlines;  90-12  Continental  Airlines;  90-18  Qm- 

tinental  Airlines;  90-19  Continental  Airlines. 

Deterrence | „ 89-5  Schultz;  92-10  Plight  Unlimited. 

Discovery: 

Deliberative  process  privilege 89-6  American  Airlines;  90-12  Continental  Airlines;  90-18  Con- 
tinental Airlines;  90-19  Continental  Airlines.    . 

Depositions i 91-54  Alaska  Airlines. 

Notice  of i 91-54  Alaska  Airlines. 

Failure  to  Produce  1 90-18  Continental  Airiines;  90-19  Continental  Airlines;  91-17  KDS 

I                                         I  Aviation. 

I  ISanctions  for ^ 91-17  KDS  Aviation;  91-54  Alaska  Airlines. 

Of  investigative  file  in  unrelated  Case 92-46  Sutton-Sautter. 

Due  Process: 

Before  fmding  violation  .....1 90-27  Gabbert. 

Violation  of  J. ~ 89-6  American  Airlines;  90-12  Continental  Airlines:  90-37  Noctb- 

I  west  Airlines. 
EAJA: 

Adversary  adjudication  -. - 90-17  Wilson;  91-17  ft  91-52  KDS  Aviation. 

Further  proceedings „ „ 91-52  KDS  Aviation. 

Jurisdiction  over  appeal  .....1 92-74  Wendt 

Prevailing  party 1 91-52  KDS  Aviation. 

Substantial  justification \ ~ 91-52  KDS  Aviation;  92-71  KDS  Aviation. 

Extension  of  Time: 

By  agreement  of  parties ^ 89-6  American  Airlines;  92-41  Moore  ft  Sabre  Associates. 

Dismissal  by  Decisionmaker! 8^7  Zenkner  90-39  Hart. 

"Good  Cause"  for i 89-8  Thunderbird  Accessories. 

Objection  to - 89-8  Thunderbird  Accessories. 

Who  may  grant 90-27  Gabbert. 

Federal  Courts 92-7  West 

Federal  Rules  of  Civil  Procedure , 91-17  KDS  Aviation. 

Final  Oral  Argument ; ~ 92-3  Park. 

Firearms  (See  Weapons).  I 

Guns  (See  Weapons).  { 

Hazardous  Materials  Transp.  Act 90-37  Northwest  Airlines;  92-76  Safety  Equipment;  92-77  TCL 

Qvil  Penalty 92-77  TCI. 

Corrective  Action j 92-77  TQ. 

Culpability  92-77  TQ. 

First-time  violation 92-77  TCI. 

Gravity  of  the  violation  , 92-77  TQ. 

Knowlingly ^ 92-77  TQ. 

Criminal  Penalty  ; 92-77  TQ. 

Initial  Decision: 

What  constitutes  i 92-32  Bamhill. 

Interferace  with  crewmemebers  I 92-3  Park. 

Interlocutory  Appeal 89-6  American  Airlines;  91-54  Alaska  Airlines. 

Internal  FAA  Policy  and/or  Procedures  .•- 89-6  American  Airlines;  90-12  Continental  Airlines;  92-73  Wyatt 

Jurisdiction: 

ALJ's  after  initial  decision 90-20  Degpnhardt;  90-33  Cato;  92-32  BamhlU. 
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$50,000  Uml^for  Qvll  Penalty 

EAjA  rssm  ....^.....♦.••••...«...«^......M....«... 

HazMat  cases .....•.• 

NTSB  „ 

Knowledge  (See  also  Weapons  Violations): 

Of  concealed  weapon  .... 

Laches  (See  Unreasonable  Delay). 

Mailing  Rule - 


Overnight  express  delivery  — -..•..•~ — 

Maintenance  (See  Aircraft  Maintenance). 

Maintenance  Manual .^.....— - — • 

Mootness; 

Appeal  dismissed  as  moot  after  complaint  withdrawn  ^ 

National  Aviation  Safety  Inspection  Pro-am  (NASI?)  ....„ _ 

National  Transportation  Safety  Board  Administrator  not  bound  by 
NTSB  case  law. 

Lack  of  Jurisdiction  ..; - t - 

Notice  of  Hearing: 

Receipt - — -. — 

Notice  of  Proposed  Civil  Penalty: 

Initiates  Action .._™ ~~~- 

Withdravral  of ~>.~.... ...........; -..™. ~ 

Oral  Argiunent: ' 

Decision  to  hold » 

Instructions  for 

Order  Assessing  Qvil  Penalty: 

Appeal  from  

Witbdra«ral  of . .^.....„._...~-. 

Passenger  Misconduct  _->....... — ^...._. 

SoDUDking _ 

Penalty  (See  Sanction). 
Proof  and  Evidence: 

Affirmative  Defense  - 

Burden  of  Proof  .> 


Circumstantial  Evidence 


Credibility  (See  Administrative  Law  Judges:  Credibility  of  Wit- 
nesses). 

Criminal  standard  rejected _ - 

Hearsay  ~ ~....» ^^,^.^...^.... 

Preponderance  of  evidence  ....- J... — — < 


Presumption  that  message  on  ATC  tape  is  received  as  transmitted 

Presumption  that  a  gun  is  deadly  at  dangerous ...... 

Substantial  evidence 

Pro  Se  Parties: 

Special  Considerations 

Prosecutorial  Discretion  ~..^^..^ 


Reconsideration: 

Denied  by  ALJ 

Granted  by  ALJ  

Stay  of  Order  Pending 
Remand 


'"4" 


Repair  Station  _ 

Rules  of  Practice  (14  CFR  Part  13,  Subpart  G) 
Applicability  of ~ — 


Challenges  to  ... 


Effect  of  Changes  in 
Initiation  of  Action  . 

Runway  incursions  

Sanction: 

Ability  to  Pay  


Ageacy  policy: 

AIJ  bound  by „ 

Statements  of  [e.g..  FAA  Order  2150.3A.  Sanction  Guidance 
Table,  memocaada  pertaining  to). 


00-12  Continental  Airlines. 

92-74  Wendt.  ^ 

92-76  Safety  Equipment. 

90-11  Thunderblrd  Accessories. 

89-5  Schultz;  90-20  Degenhardt 

89-7  Zenker,  90-3  Metz;  90-11  Thunderblrd  Accessories:  90-39 

Hart 
89-6  American  Airlines. 

90-11  Thunderblrd  Accessories. 

92-9  GrifBn. 

90-16  Rocky  Mountain. 

91-12  Terry  ft  Menne;  92-49  Richardson  ft  Shimp. 

90-11  Thimderblrd  Accessories;  90-17  Wilson;  92-74  Wendt 

92-31  Eaddy. 

91-9  Continental  Airlines. 

90-17  Wilson. 

91-12  &  91-31  Terry  ft  Menne. 

92-16  Wendt  , 

92-27  Wendt. 

92-1  Costello. 

89-4  Metz;  90-16  Rocky  Mountain;  90-22  USAir. 

92-3  Park. 

92-37  Giuffirida. 


92-13  Delta  Air  Lines;  92-72  GiuSrida. 

90-26  ft  90-43  Waddell;  91-3  Lewis;  91-30  Trujillo;  92-13  Delta 
Air  Unes;  92-72  GiufErida. 

90-12  Continental  Airlines;  90-19  Continental  Airlines:  91-9  Con- 
tinental Airlines. 


91-12  Terry  ft  Menne. 

92-72  Giuffrida. 

90-11  Thimderblrd  Accessories:  90-12  Continental  Airlines;  91-12 

ft  91-31  Terry  ft  Menne;  92-72  Giuffrida. 
91-12  Terry  ft  Menne;  92-49  Richardson  ft  Shimp. 
90-26  Waddell;  91-30  TnijiUa 
92-72  Giuffrida. 

90-11  Thunderblrd  Accessories;  90-3  Metz. 

89-6  American  Airlines;  90-23  Broyles:  90-38  Continental  Air- 
lines; 91-41  (Airport  Operator);  92-46  Sutton-Sautter:  92-73 
Wyatt. 

89-4  ft  90-3  Metz. 

92-32  BamhilL 

90-31  Carroll:  9&-32  Continental  Airlines. 

89-6  American  Airlines;  90-16  Rocky  Mountain;  90-24  Bayer  91- 

51  Hagwood;  91-54  Alaska  Airiines;  92-1  Costello;  92-76  Safety 

Equipment 
90-11  Thunderblrd  Accessories;  92-10  Flight  Unlimited. 

90-12  Continental  Airiines;  90-18  Continental  Airlines:  90-19  Con- 
tinental Airlines:  91-17  KDS  Aviation. 

90-12  Continental  Airlines;  90-18  Continental  Airlines;  90-19  Con- 
tinental Airlines;  90-21  Carroll:  90-37  Northwest  Airlines. 

90-21  Carroll:  90-22  USAir.  90-38  Continental  Airiines. 

91-9  Continental  Airiines. 

92-40  Wendt 

89-5  Schultz;  90-10  Wd>b;  91-3  Lewis;  91-38  Esau;  92-10  Flight 
Unlimited;  92-32  BarohUl:  92-37  ft  92-72  Ciufirida:  92-38 
Cronbeig:  92-46  Sutton-Sautter,  92-51  Koblick. 

90-37  Northwest  Airiines:  92^(6  Sutton-Sautter. 
90-19  Continental  Airiines:  90-23   Broyles:  90-33  Cats:  90-37 
Northwest  Airlines;  92-46  Sutton-Sautter. 
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Corrective  Action 


Discovery  (See  Discovery). 
Factors  to  consider  , 


acti 


nrst-Time  Offenders 

HazMat  (See  Hazardous  Materials  Transp.  Act). 

Inexperience  »... „._...>. — .. _....-. 

Maximum  .. ... — ~.....~ ..~..-.. 

Modified  ...   .   ~  _ 

l^ilot  Deviation .........^ — ™„.™ — — 

Test  object  detection  ........ ^.^. 


91-18  (Airport  Operator];  91-40  (Airport  Operator);  91-41  (Airport 
Operator);  92-5  Delta  Air  Lines 

89-5  Schultz:  90-23  Broyles;  90-37  Northwest  Airlines;  91^ 
Lewis;  91-18  (Airport  Operator);  91-40  [Airport  Operator);  91-41 
(Airport  C^Mrator):  92-10  Flight  Unlimited;  92-46  Sutton-Sautter. 
92-51  Koblick. 

89-5  Schultz;  92-5  Delta  Air  Lines;  92-51  Koblick. 

92-10  Flight  Unlimited. 

90-10  Webb;  91-53  KoUer.  « 

89-5  Schultz;  90-11  Thunderbird  Accessories;  91-38  Bsau;  92-10 

Fli^t  Unlimited:  92-13  Delta  Air  Lines;  92-32  Bamhill. 
92-8  Watkins. 
90-18  Continental  Airlines;  90-19  Continental  Airlines. 


Unauthorized  accesa ~ -. ~ '. 90-19  Continental  Airlines;  90-37  Northwest  Airlines. 

Weapons  violations  90-23    Broyles;    90-^3    Cato;    91-3    Lewis;    91-38    Esau;    92-32 

Barahill;  92-48  Sutton-Sautter  92-51  Koblick. 

Screening  of  Persons  Entering  Sterile  Areas 90-24  Bayer,  92-58  Hoedl. 

Separation  of  Functions  ~..._ „ - 90-12  Continental  Airlines;  90-18  Continental  Airlines;  90-19  Con- 
tinental Airlines;  90-21  Carroll;  90-38  Continental  Airlines. 
Servioe  (See  also  Mailing  Rule): 

Valid  Service ; ~ ~ — 92-18  Bargen. 

Settlement _...........„„ ~.».....„ 91-50  and  92-1  Costello. 

Smt^ing  _ .-..„.„..,. ^... .......„_,.... ~.. 92-37  Giuffrida. 

Standard  Security  Program  (SSP): 

Compliance  with ~ ~ - 90-12  Continental  Airiines;  90-18  Continental  Airlines:  90-19  Con- 

T|  I  tinental  Airlines;  91-33  Delta  Air  Lines;  91-55  Continental  Air- 

II  lines;  92-13  Delta  Air  Lines. 

Stay  of  Orders „ - 90-31  Carroll;  90-32  Continental  Airlines. 

Strict  Liability  „ 89-5  Schultz;  90-27  Gabbert;  91-18  (Airport  Operator):  91-40  (Air- 
port Operator!;  91-58  (Airport  Operator). 
Test  Object  Detection 90-12  Continental  Airiines;  90-18  Continental  Airlines:  90-19  Con- 
tinental Airiines;  91-9  Continental  Airlines:  91-55  Continental 
Airlines;  92-13  Delta  Air  Lines. 

I'roof  of  violation  „ 90  Continental  Atrlines;  90-19  Continental  Airlines;  91-9  Con- 
tinental Airlines;  92-13  Delta  Air  Lines. 

Sanction 1 90-18  Continental  Airiines;  90-19  Continental  Airiines. 

Timeliness  (See  also:  Complaint;  Mailing  rute;«nd  Appeals): 

Of  response  to  NPCP  /...... 90-22  USAir. 

Of  complaint  - L 91-51  Hagvraod. 

Of  notice  of  proposed  civil  penalty .V 92-73  Wyatt. 

Unauthorized  Accesr  \ 

To  Aircraft .\.. 90-12  Continental  Airlines;  90-19  Continental  Airiines. 

To  Air  Operatkms  Area  (AOA) ....,...3>, 90-37  Northwest  Airlines;  91-18  (Airport  Operator);  91-40  (Airport 

Operator);  91-58  (Airport  Operator). 
UnroasooaMe  Delay: 

in  initiating  action » „ 90-21  Carroll. 

Visual  Cues  Indicating  Runway: 


Adequacy  of 
Weapons  Violations 


92-40  Wendt. 

89-5  Schuliz;  90-10  Webb:  90-20  Degenhardt;  90-23  Broyles;  90- 
33  Cato;  90-26  ft  90-43  Waddell;  91-3  Lewis;  91-30  Trujillo;  91- 
38  Esau;  yi-S3  Koller:  92-32  Bamhill;  92-46  Sutton-Sautter:  92- 
51  Koblick:  92-59  Petek-)ackson. 


Qmceafanent  (See  Concealment). 

"Deadly  ot  Dangerous" - - 90-26  &  90-43  Waddell;  91-30  Trujillo;  91-38  Esau 


First-time  Offenders 
latent  to  commit  violation 


Knowledge  of  Concealment  (See  also  Knowledge) ... 
Sanction  (See  "Sanction"). 
Witnesses: 

\bsence  of,  failure  to  subpoena  . 


89-5  Schultz. 

89-5  Schultz:  9O-20  Degenhardt:  90-23  Broyles.  90-26  Waddell: 

91-3  Lewis;  91-53  Koller. 
89-5  Schultz;  90-20  Degenhardt 


92-3  Park. 


REOULAHONS  \TiQe  14  CFH.  unless  otherwrise  noted) 


1.1  (operate) 
13.16  


13.201 
13.2te 
13.203 


91-12  ft  91-31  Terry  ft  Menne 

90-16  Rorky  Mountain:  90-22  USAir  90-37  Northwe^  .Mrlines; 
'J0~3a  Cominenui  Avimes:  91-9  Continental  AirUnes.  91-18 
iAirport  Opcratorl:  91-51  Hagwood:  92-1  Costello  <i2-46  Suftoo- 
Sautter 

S0-I2  Continental  Airlines 

90-6  American  Airlines:  92-76  Safety  Equipment 

90-12  Continental  Airiines:  90-21  Carroll:  90-38  Cunttnental  Air- 
lines 


5052 


Federal  Regi^er  /  Vol.  58.  No.  11  /  Tuesday,  January  19,  1993  /  Notices 


13.204.  I 

13.205  i 90-20  Degenhardt; 

92-32  Barahill. 
13.206. 

13.207  „.... 

13.208  «. - 


91-17  KDS  Aviation:  91-54  Alaska  Airlines: 


90-21  Carroll;  91-51  Hagwood:  92-73  Wyatt;  92-76  Safety  Equip- 
ment. 

13.209  - i, 90-3    Metz;    90-15    Playten    91-18    [Airport    Operator);    92-32 

Bamhill;  92-47  Cornwall;  92-75  Beck;  92-76  Safety  Equipment. 

13.210  „ 4. .\....... 92-19  Cornwall;  92-75  Beck;  92-76  Safety  Equipment. 

13.211  i .\. 89-6  American  Airlines;  89-7  Zenkner  90-3  Metz;  90-11  Thunder- 
bird  Accessories;  90-39  Hart;  91-24  Esau;  92-1  Gostello;  92-9 
Griffin:  92-18  Bargen;  92-19  Cornwall;  92-57  Detroit  Metro. 
Wayne  Co.  Airport;  92-74  Wendt;  92-76  Safiaty  Equipment. 

13.212  i ~    90-11  Thunderbird  Accessories;  91-2  Continental  Airlines. 

13.213 

13.214  ^ ~ 91-3  Lewis. 

13.215 
13.216 

13.217  J. 91-17  KDS  Aviation. 

13.218  , 89-6  American  Airlines;  90-11  Thunderbird  Accessories;  90-39 

Hart;  92-9  Griffin;  92-73  Wyatt. 

13.219  i 89-6  American  Airlines;  91-2  Continental  Airlines:  91-54  Alaska 

Airlines. 


13.220 


13.221 
13.222 
13.223 
13.224 
13.225 
13.226 
13.227 


89-6  American  Airlines;  9O-20  Carroll;  91-6  Watts  Agricultural 
Aviation;  91-17  KDS  Aviation;  91-54  Alaska  Airlines;  92-46  Sut- 
ton-Sautter. 

92-29  Haggland:  92-31  Eaddy;  92-52  Cullop. 

92-72  Giuffi-ida. 

91-12  ft  91-31  Terry  ft  Menne;  92-72  Giuffirida. 

90-26  Waddell;  91-4  (Airport  Operator];  92-72  Giuffrida. 


90-21  Carroll. 

13.228  1 92-3  Park. 

13.229  - ; 

13.230  _ * 92-19  Cornwall. 

1 3.231  ..._ i „ 92-3  Park. 

13.232  i „....    89-5  Schultz;  90-20  Degenhardt;  92-1  Costello;  92-18  Bargen;  92- 

32  Bamhill. 

13.233  89-1  Gressani;  89-4  Metz;  89-5  Schultz;  89-7  Zenkner;  89-8  Thun- 
derbird Accessories;  90-3  Metz;  90-11  Thunderbird  Accessories: 
90-19  Continental  Airiines;  90-20  Degenhardt;  90-25  ft  90-27 
Gabbert;  90-35  P.  Adams;  90-19  Continental  Airlines:  90-39 
Hart;  91-2  Continental  Airlines:  91-3  Lewis;  91-7  Pardue;  91-8 
Watts  Agricultiiral  Aviation:  91-10  Graham;  91-11  Continental 
Airlines;  91-12  Bargen:  91-24  Esau:  91-26  Britt  Airways;  91-31 
Terry  ft  Menne;  91-32  Baigen;  91-43  Delta  Air  Lines:  91-44 
Delta  Air  Lines;  91-45  Park;  91-46  Delta  Air  Lines:  91-47  Delta 
Air  Lines;  91-48  Wendt;  91-52  KDS  Aviation;  91-53  Kollen  92-1 
Costello;  92-3  Park;  92-7  West;  92-11  Alilin;  92-15  Dillman;  92- 
16  Wendt;  92-18  Bargen;  92-19  Cornwall;  92-27  Wendt;  92-32 
Bamhill;  92-34  Carrell;  92-35  Bay  Land  Aviation;  92-36  South- 
west Airlines;  92-39  Beck;  92-45  O'Brien;  92-52  Beck;  92-56 
Montauk  Caribbean  Airways;  92-57  Detroit  Metro.  Wayne  Co. 
Airport;  92-67  USAir;  92-69  McCabe;  92-72  Gluffrida;  92-74 
Wendt;  92-78  TWA  . 

13.234  90-19  Continental  Airlines;  90-31  Carroll;  90-32  Continental  Air- 

lines; 90-38  Continental  Airlines;  91-4  (Airport  Operator]. 

13.235 90-11  Thunderbird  Accessories:  90-12  Continental  Airlines:  90-15 

Playter;  90-17  Wilson;  92-7  West. 

Part  14 „ v.,,.^  92-74  Wendt. 

14.01  Z^  91-17  KDS  Aviation;  92-71  KDS  Aviation. 

14.04  91-17  KDS  Aviation;  91-52  KDS  Aviation;  92-71  KDS  Aviation. 

14.05  90-17  Wilson. 

14.20  91-52  KDS  Aviation. 

14.26 91-52  KDS  Aviation. 

25.855  92-37  Giuffrida. 

39.3  u 92-10  Flight  Unlimited. 

43.3  \ 92-73  Wyatt. 

43.9  .L 91-8  Watts  Agricultural  Aviation. 

43.13  /. 90-1 1  Thunderbird  Accessories. 

43.15  90-25  ft  90-27  Gabbert;  91-8  Watts  Agricultural  Aviation. 

65.15  i 92-73  Wyatt. 

65.92  1 92-73  Wyatt. 

91.8  (91.11  as  of  8/18/90) 1 92-3  Park. 


91.9  (91.13  as  of  8/18/90) 


92.29  (91.7  as  of  8/18/90)  .i.... 
91.75  (91.123  as  of  8/18/90)  .. 

91.79  (91.119  as  of  8/18/90)  .. 
91.87  (91.129  as  of  8/18/90)  .. 
91.173  (91.417  as  of  8/18/90) 
107.1|  —«...»>- 

107,13  ....„ 


107.20 
107.21 


JL 


108.: 

108.11  ..... 
108.13 


121.133 

121.153 

121.317 

121.318 

121.367 

121.571 

135.2S  . 

135.87  . 

145.53  . 

14S.et 

191  .... 


298.t 
302.8 

49CFB: 


1.47 
171.2 
171.8  ... 
172.101 
172.200 
172.9)2 
172.204  . 
172.304  . 
172.400  . 
172.406  . 
173.1  — 
173.27  ... 
173.115  . 
173.240  . 
821.30  ... 
821.33  ... 

Statutes. 
5  U.S.a: 


t 


552 


5S4 

556 
557 

11  U.S.C: 

362 

28  U.S.a: 
2462  ^.. 

49  U.S.C  App.i 
1356 


90-15  Playter.  91-12  It  91-31  Teny  It  Meooa.  02-8  Watkios;  92-40 
Wendt,  92-48  USAlr  92-49  Richardson  It  Shimp;  92-47  Corn 
wall.  92-70  USAir. 

91-8  WatU  Agricultural  Aviation;  92-10  Flight  Unlimited. 

91-12  ft  91-31  Tetiy  It  Menne;  02-8  Watkins;  02-40  Wendt;  92-49 
Richardson  ft  Shimp. 

91-15  Playter;  92-47  ComwalL  , 

91-12  ft  91-31  Teiry  ft  Menne;  92-8  Watkins. 

91-8  Watts  Agricultural  Aviation. 

90-19  Continental  Airlines;  90-20  Degenhardt;  91-4  (Airport  Oper> 
atorj;  91-58  (Airport  Operator). 

90-12  Continental  Airlines;  90-19  Continental  Airlines;  91-4  (Air- 
port Operator);  91-18  (Airport  Operator);  91-40  (Airport  Open- 
tor];  91-41  (Airport  Operator);  91-58  (Airport  Opesetor). 

90-24  Bayer,  92-58  Hoedl. 

89-5  Schults  90-190  Webb;  90-22  Degenhardt;  90-23  Broyler.  00- 
26  ft  90-43  Waddell;  90-33  Cato;  90-39  Hart  91-3  Lewis;  91-10 
Graham;  91-30  TrujiUo;  91-38  Esau;  91-53  KoUer  92-32 
Bamhill;  92-38  Cronberg;  92-46  Sutton-Sautter;  92-51  Kobllck; 
92-59  Petek-Jackson. 

90-12  Conlinentai  Airlines;  90-18  Continental  Airlines;  90-19  Coo- 
tlnental  Airlines;  91-2  Continental  Airlines;  91-9  Continental 
Airlines;  91-33  DelU  Air  Lines;  91-54  Alaska  Airlines;  91-SS 
Continental  Airlines;  92-13  Delta  Air  Lines. 

90-18  Continental  Alrilnes;  90-19  ContinenUl  Airlines. 

90-23  Broyles;  90-26  Waddell;  91-3  Lewis;  92-46  Sutton-Sautter. 

90-12  Continental  Airlines;  90-19  Contineotal  Airlines;  90-^ 
Northwest  Airlines. 

90-18  Continental  Airlines. 

92-48  ft  92-70  USAir. 

92-37  Guiffrida. 

92-37  Giuffrida. 

90-12  Continental  Airlines. 

92-37  GiufErida. 

92-10  Flight  Unlimited. 

90-21  Carroll. 

90-11  Thundetbiid  Accessories. 

90-11  Thunderbird  Accessories.  ^ 

90-12  Continental  Airtines;  90-19  Continental  Airliner,  90-17 
Northwest  Alrilnes. 

92-10  Flight  Unlimited. 

90-22  USAir. 


92-76  Safety  BquipmenL 

92-77  TO. 

92-77  TQ. 

92-77  TCL 

92-77  TO. 

92-77  TCL 

92-77  TCL 

92-77  TCL 

92-77  TQ. 

92-77  TCL 

92-77  TCL 

92-77  TCL 

92-77  Td 

92-77  TCL 

92-73  Wyatt 

9&-2lCam>n. 


90-17  Wiboa;  91-17  KDS  Aviation:  92-71  KDS  Aviatkm:  92-74 

Wendt 
90-12  Continental  Alrilnes;  90-16  Oootlnental  Airiinet;  90-19  Goe- 

tinental  Alrilnes. 
90-18  Cootinental  Airiines;  90-21  CarroU. 
90-21  Carroll;  91-54  Alaska  Airlines. 
90-20  Degenhardt;  90-21  Carroli;  90-37  Noitfawest  Airlines. 

91-2  Continental  Airlines. 

90-21  CarroU. 

90-18  Conlinentai  Airlines;  90-10  OonHnental  Alrllnaa;  91-2  Con- 
tloenlal  Airlines. 
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1357  _ 90-18  Continental  Airlines;  90-19  Continental  Airlines;  91-2  Con- 
tinental Airlines;  91-41  lAirport  Operator];  91-58  iAirport  Oper- 
I  ator]. 

1421  . i ^ 92-10  Flight  Unlimited:  92-48  USAir,  92-70  USAir. 

1471  - 89-5  Schultz;  90-10  Webb;  90-20  Degenhardt;  90-12  Continental 

Airlines;  90-18  Continental  Airlines;  90-19  Continental  Airlines; 
90-23  Broyles;  90-26  ft  90-43  Waddell;  90-33  Cato;  90-37 
Northwest  Airlines;  90-39  Hart;  91-2  Continental  Airlines;  91-3 
Lewis;  91-18  [Airport  Operatorl:  91-53  KoUer.  92-5  Delta  Air 
Lines;  92-10  Pli^t  Unlimited;  92-46  Sutton-Sautter,  92-51 
Koblick;  92-74  Wendt;  92-76  Safety  Equipment. 

1475 90-20  Degenhardt;  90-0012  Continental  Airlines;  90-18  Continen- 
tal Airlines;  90-19  Continental  Airlines;  91-2  Continental  Air- 
lines; 91-3  Lewis;  91-18  (Airport  Curator). 

1486  .^^ 90-21  Carroll. 

1809  » » 92-77  TO. 


Digests 

The  digests  of  the  Administrator's 
final  decisions  and  orders  are  arranged 
by  order  number,  and  briefly  summarize 
key  points  of  the  decision.  The 
following  compilation  of  digests 
includes  all  final  decisions  and  orders 
issued  by  the  Administrator  from 
October  1, 1992  through  December  31, 
1992.  The  FAA  will  publish 
noncumulative  supplements  to  this 
compilation  on  a  quarterly  basis  (e.g., 
April,  July,  October,  and  January  of  each 
year). 

Civil  Penalty  Case  Decisions 

Digests 

(Current  as  of  December  31, 1992) 

These  digests  do  not  constitute  legal 
authority,  and  should  not  be  cited  or 
relied  upon  as  such.  These  digests  are 
not  intended  to  serve  as  a  substitute  for 
proper  legal  research.  Parties,  attorneys, 
and  other  interested  persons  should 
always  consult  the  full  text  of  the 
Administrator's  decisions  before  dting 
them  in  any  context. 

In  the  Matter  of  Detroit  Metropolitan 
Wayne  County  Airport 

Order  No.  92-57  (10/13/92) 

Respondent  failed  to  file  a  timely 
notice  of  appeal  and  did  not  show  good 
cause  for  this  failure.  Respondent's 
appeal  is  dismissed. 

In  the  Matter  of  Kenneth  F.  Hoedl 
Order  No.  92-58  (10/16/92) 

Passenger  screening.  The  law  judge 
held  that  Respondent  violated  14  CFR 
107.20  (rule  requiring  individuals  to 
submit  to  screening  in  accordance  with 
established  procedures).  Respondent, 
who  was  a  ticketed  passenger  on  a  soon 
departing  flight,  ran  off  to  the  gate  after 
setting  off  the  metal  detector  without 
satisfying  security  agents  that  he  was 
not  canying  a  weapon  or  explosive.  The 
Administrator  affirmed  the  law  judge's 
decision.  Respondent's  own  admissions 


showed  that  he  failed  to  follow  the 
screening  procedures.  Respondent 
admitted  that  he  knew  at  the  time  that 
the  security  agents  were  not  satisfied 
that  he  had  successfully  completed  the 
metal  detector  portion  of  the  screening 
process.  He  did  not  deny  that  he  was 
never  given  permission  to  enter  the 
sterile  area,  and  he  admitted  on  cross- 
examination  that  he  substituted  his 
judgment  for  that  of  the  security  agents. 
A  civil  penalty  of  $1,000  was  assessed. 

In  the  Matter  of  Karen  Petek-Jackson 

Order  No.  92-59  (10/16/92) 

Gun  case.  Respondent  forgot  that  she 
had  packed  a  .22  caliber  revolver  in  her 
purse  the  day  before  her  flight.  The  law 
judge  held  that  the  FAA  had  failed  to 
show  that  the  woman  either  knew  or 
should  have  known  that  the  gun  was  In 
her  purse  as  she  went  through  the 
security  checkpoint.  The  Administrator 
reversed  the  law  judge's  decision. 
Neither  the  small  size  and  weight  of  the 
gun.  Respondent's  habit  of  not  canying 
a  guji,  the  stress  she  was  under,  nor  all 
of  these  factors  together  excused 
Respondent's  action.  As  the 
Administrator  has  previously  held, 
passengers  have  a  duty  to  know  the 
contents  of  the  items  they  intend  to 
carry  on  board  a  plane.  A  dvil  penalty 
of  $1,000  was  assessed. 

In  the  Matter  of  Michael  John  Costello 

Order  No.  92-60  (10/22/92) 

Complainant  withdrew  its  notice  of 
appeal  from  the  initial  decision. 
Complainant's  appeal  is  dismissed. 

In  the  Matter  of  James  W.  Romerdahl 
Order  No.  92-61  (10/23/92) 

Respondent  withdrew  his  notice  of 
appeal  from  the  initial  decision. 
Respondent's  appeal  is  dismissed. 

In  the  Matter  of  USAir.  Inc. 

Order  No.  92-62  (10/28/92) 

Complainant  withdrew  its  notice  of 
appeal  from  the  pre-hearing  Order 


Terminating  Proceedings,  as  part  of  a 
settlement  agreement  with  Respondent. 
Complainant's  appeal  is  dismissed. 

In  the  Matter  ofBemice  Schaefer 

Order  Na  92-^3  (11/12/92) 

Complainant  withdrew  its  notice  of 
appeal  from  the  initial  decision. 
Complainant's  appeal  is  dismissed. 

In  the  Matter  of  Delta  Air  Lines,  Inc. 

Order  No.  92-64  (11/30/92) 

Complainant  withdrew  its  notice  of 
appeal  from  the  initial  decision. 
GDmplainant's  appeal  is  dismissed. 

In  the  Matter  of  Delta  Air  Lines.  Inc. 

Order  No.  92-65  (11/30/92) 

Complainant  withdrew  its  notice  of 
appeal  from  the  initial  decision. 
Complainant's  appeal  is  dismissed. 

In  the  Matter  of  Sabre  Associates.  Inc. 
and  Michael  K.  Moore 

Order  No.  92-66  (11/30/92) 

Complainant  withdrew  its  notice  of 
appeal  from  the  initial  decision,  and  its 
complaint  in  this  action.  Respondents 
withdrew  their  cross-appeal  of  the 
initial  decision.  Complainant's  appeal 
and  Respondents'  cross-appeal  are 
dismissed. 

In  the  Matter  of  USAir,  Inc. 

Order  No.  92-67  (11/30/92) 

Respondent  failed  to  perfect  its  appeal 
by  filing  an  appeal  brief.  Respondent's 
appeal  is  dismissed. 

In  the  Matter  of  David  L  Weintraub 

Order  No.  92-68  (12/2/92) 

Resp<Hident  failed  to  perfect  his 
appeal  by  filing  an  appeal  brief. 
Respondent's  appeal  is  dismissed. 

In  the  Matter  of  William  H.  McCabe 

Order  No.  92-69  (12/14/92) 

Untimely  Appeal.  The  Administrator 
found  that  there  was  no  good  cause  for 
waiving  the  requirement  to  file  the 
notice  of  appeal  within  10  days  from  the 


^ 


law  judge's  initial  decision.  Respondent 
did  not  explain  why  he  waited  over 
three  months  to  appeal  the  law  judge's 
decision.  Respondent's  appeal  is 
dismissed. 

In  the  Matter  of  USAir.  Inc. 

Order  No.  92-70  (12/21/92) 

Reconsideration  Denied.  The 
Administrator  denied  Respondent's 
petition  for  reconsideration  of  FAA 
Ordw  92-48  (July  22. 1992).  The 
Administrator  affirmed  his  prior  finding 
that  Respondent  air  carrier  operated  an 
unairworthy  aircraft  in  a  careless  or 
reckless  maimer. 

Independent  Contmctor. 
Respondent's  argument  that  it  was  not 
responsible  for  tLe  acts  end  omissions  of 
its  pushback  operator  because  she  was 
employed  by  an  independent  contractor 
was  rejected.  Respondent  remains 
responsible  for  the  acts  or  omissions  of 
its  independent  contractor  because 
Respondent  is  under  a  duty  to  perform 
its  pushback  operations  with  care.  An 
air  carrier's  duty  under  the  Federal 
Aviation  Act  to  perform  its  services 
with  the  highest  possible  degree  of 
safety  may  not  be  delegated. 
Alternatively,  Respondent  would  be 
responsible  for  the  acts  and  omissions  of 
its  pushback  operator  if  her  employer 
was  an  agent-servant. 

Careless  or  Reckless.  The 
Administrator  held  that  ample  legal 
authority  existed  for  holding  that  absent 
extraordinary  circumstances,  careless  or 
reckless  operation  follows  as  a  residual 
violation  once  operation  of  an 
unairworthy  aircraft  is  established. 

Reconsideration.  The  Administrator 
announced  that  for  the  sake  of  judicial 
economy,  absent  good  cause,  all 
appellate  arguments  before  the 
Administrator  should  be  raised  on 
appeal.  Arguments  that  could  have  been 
raised  on  appeal  will  not  be  considered 
on  recommendation  if  they  were  not 
presented  in  the  appeal  or  reply  brief. 
This  rule  will  be  applied  prospectively. 

In  the  Matter  ofKDS  Aviation  Corp. 
Order  No.  92-71  (12/21/92) 

Attorney  Fees.  The  Administrator 
affirmed  the  law  judge's  finding  that 
Respondent  was  not  entitled  to 
attorney's  fees  under  the  Equal  Access 
to  Justice  Act.  After  examining  the 
evidence  available  to  the  agency 
attorney  when  the  complaint  was  filed, 
the  Administrator  found  that  it 
supported  Complainant's  position  that 
Respondent  operated  the  flight  in 
question  without  a  part  135  operating 
certificate.  Complainant  was 
substantially  justified  in  bringing  the 
action  against  Respondent  because  its 


position  was  reasonable  in  law  and  foct. 
Whether  Complainant  would  have 
prevailed  on  the  merits  of  the  litigation 
if  the  complaint  had  not  been 
withdrawn  was  not  a  valid 
consideration. 

In  the  Matter  ofSalvatore  Giuffrida 
Order  No.  92-72  (12/21/92) 

Reconsideration  Granted. 
Complainant  sought  reconsideration  of 
FAA  Order  92-37,  in  which  the 
Administrator  reduced  the  $500  civil 
penalty  to  $200  based  upon 
Respondent's  financial  hardship.  The 
Administrator  granted  the  petition  for 
reconsideration  and  reversed  FAA 
Order  92-37. 

Weight  of  Hearsay.  The  problem  in 
this  case  was  whether  Respondent 
proved  his  affirmative  defense  of 
inability  to  pay  by  a  preponderance  of 
the  reliable,  probative  and  substantial 
evidence.  14  CFR  13.223.  The  only 
evidence  pertaining  to  Respondent's 
financial  circumstances  was  contained 
in  a  letter  written  by  Respondent. 
Respondent  did  not  appear  at  the 
hearing. 

The  Administrator  held  that 
Respondent's  letter  did  not  constitute 
substantial  evidence  supporting  the 
finding  of  inability  to  pay.  Substantial 
evidence  is  "such  relevant  evidence  as 
a  reasonable  mind  might  accept  as 
adequate  to  support  a  conclusion." 
Richardson  v.  Perales.  402  U.S.  389, 402 
(1971).  This  decision  turned  not  only  on 
the  self-serving  nature  of  the  hearsay 
evidence  at  issue  here,  but  also  on  the 
likelihood  that  far  more  reliable  records 
could  have  been  produced  regarding 
Respondent's  economic  circumstances. 
Respondent  had  not  explained  why  he 
did  not  submit  pay  stubs,  a  lease,  tax 
returns,  or  such  other  records  as  a 
reasonable  person  would  accept  as 
reliable  and  probative  on  the  issues  of 
income  and  expenses.  Also, 
Complainant's  counsel  had  not  been 
served  with  the  letter  early  enough  to 
enable  him  to  obtain  financial  records 
through  discovery. 

Standard  of  Proof  This  decision 
should  not  be  construed  as  standing  for 
the  proposition  that  the  Administrator 
will  apply  a  substantial  evidence 
standard  when  reviewing  the  factual 
findings  of  a  law  judge.  While  the 
ultimate  question  under  14  CFR 
13.233(b)(1)  is  whether  the  factual 
findings  of  the  ALJ  are  supported  by  a 
preponderance  of  the  evidence,  the 
preliminary  question  is  whether  the 
evidence  that  had  been  introduced  is 
reliable,  probative  and  substantial.  In 
this  case,  the  only  evidence  that  was 
introduced  was  hearsay.  Although 
hearsay  evidence  may,  under  certain 


circumstances,  support  a  factual 
finding,  the  hearsay  evidence  in 
question  in  this  case  was  not 
sufficiently  reliable,  probative  and 
substantial.  Thus.  Respondent  failed  to 
sustain  his  burden  of  proof. 

In  the  Matter  of  Glen  E.  Wyatt 

Order  No.  92-73  (12/21/92) 

Failure  to  Surrender  Certificate.  The 
Administrator  affirmed  a  $6,000  dvil 
penalty  against  Respondent,  who 
performed  an  annual  inspection  on  an 
aircraft  after  revocation  of  his  mechanic 
certificate  and  inspection  authorization. 
Respondent  failed  to  surrender  the 
revoked  doctunents  without  valid 
reason  for  approximately  three  years 
after  the  effective  date  of  revocation. 
The  Administrator  held  that  the  only 
.  reasonable  interpretation  of  the 
regulations  pertaining  to  the  surrender 
of  a  revoked  certificate  or  authorization 
is  that  it  must  be  surrendered  by  the 
effective  date  of  the  revocation  order. 

Summary  Judgment.  A  motion  for 
decision  under  14  CFR  13.218(0(5)  is 
appropriate  when,  as  in  this  case,  the 
administrative  law  judge  found  that 
there  were  no  genuine  issues  of  fact,  and 
only  the  law  remained  to  be  appUed. 

Limitations  Period.  Under  14  CFR 
13.208(d),  a  notice  of  proposed  civil 
penalty  must  be  filed  within  two  years 
of  the  alleged  violation,  if  the  alleged 
violation  occurred  on  or  after  August  2, 
1990.  A  prior  limitations  period  of  5 
years  applies  to  alleged  violations  that 
oocurred  before  August  2. 1990.  The 
Administrator  found  that  the  notice  of   ' 
civil  penalty  in  Respondent's  case  was 
issued  within  these  limitation  periods. 

In  the  Matter  of  Michael  Edward  Wendt 

Order  No.  92-74  (12/21/92) 

Jurisdiction.  Respondent  has  moved 
for  a  ruling  on  whether  the  FAA 
Administrator  or  the  National 
Transportation  Safety  Board  (NTSB)  has 
jurisdiction  over  his  appeal  from  the 
law  judge's  denial  of  attorney  fees  and 
other  expenses  under  the  Equal  Access 
to  Justice  Act  (EAJA)  in  a  case  arising 
under  the  Civil  Penalty  Demonstration 
Program.  Respondent  suggests  that  the 
status  of  this  case  is  unclear  due  to  the 
recent  transfer  of  appellate  jurisdiction 
over  pilot  cases  from  the  Administrator 
to  the  NTSB. 

Despite  the  transfer  of  appellate 
jurisdiction  in  pilot  cases  to  the  NTSB. 
the  Administrator  has  jurisdiction  over 
this  case.  The  transfer  of  cases  applies 
only  to  "violations  occurring  on  or  after 
the  date  of  the  enactment  of  the  FAA 
Civil  Penalty  Administrative 
Assessment  Act  of  1992."  49  U.S.C 
App.  1471(a)(3)(F).  Although  Congress 
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repealed  the  Gvil  Penalty 
Demonstration  Program,  it  specifically 
provided  that  the  DemonstraUon 
Prograra  would  continue  in  effect  for 
violations  occiuring  prior  to  the 
enactment  of  the  1992  Act.  49  U.S.C 
App.  1471(b).  (c). 

Ib  the  Matter  of  Thomas  Beck 

Order  No.  92-75  (12/21/92) 

Failure  to  Appear  at  Hearing. 
Respondent  forfeited  his  opportunity  to 
contest  hoth  the  alleged  violations  and 
the  sanction  amount  whan  he  failed  to 
appear  at  the  hearing.  As  the  law  judge 
held,  failing  to  appear  at  the  hearing 
constitutes  a  withdrawal  of  one's 
request  for  hearing. 

Effect  of  Filing  Motion  for 
Continuance.  Merely  filing  a  motion  fior 
a  continuance  of  the  hearing  does  not 
•mean  it  will  be  granted.  This  is 
particularly  true  when,  as  here,  the 
motion  is  Rled  on  the  eve  of  the  hearing 
and  contains  no  valid  reasons  for 
granting  a  continuance. 

What  Constitutes  Answer.  Respondent 
argues  erroneously  on  appeal  that  he 
complied  with  the  regulation  requiring 
him  to  file  an  answer  to  the  complaint 
by  Qling  an  answer  to  the  notice  of 
proposed  civil  penalty.  A  response  to 
agency  communications  that  is  sent 
before  the  complaint  has  even  been 
issued  cannot  be  considered  an  answer 
to  the  complaint.  Furthermore,  the 
record  shows  that  Respondent  knew 
that  his  response  to  the  notice  of 
proposed  civil  penalty  did  not  fulfil]  the 
requirement  to  answer  the  complaint. 

Good  Cause.  Failure  to  file  an  answer 
is  excusable  for  good  cause.  Here, 
however.  Respondent  never  even 
attempted,  after  he  was  informed  of  the 
default,  to  cure  it  by  filing  an  answer. 
Even  if  this  case  had  not  already  been 
disposed  of  on  the  failure  to  appear  at 
the  hearing,  it  is  highly  unlikely  that 
good  cause  would  be  found  under  all 
the  circumstances.  A  civil  penalty  o 
$l,OGOis  assessed. 

In  the  Matter  of  Safety  Equipment 

Order  No.  92-76  (12/21/92) 

Good  Cause  for  Late  Answer.  Good 
cause  was  found  for  the  late  answer  in 
this  case  because:  (1)  counsel  attempted 
to  protect  against  his  paralegal's  errors 
by  asking  her  to  let  him  see  each 
document  before  it  was  filed,  though 
^e  did  not  comply;  (2)  counsel  acted 
promptly  to  cure  the  default;  (3)  the 
default  caused  only  minimal  delay;  and 
(4)  no  prejudice  to  the  agency  has  been 
claimed. 

Service  of  Complaint.  Respondent's 
argument  that  Complainant  failed  to 
serve  the  complaint  properly  is  rejected. 


The  rules  of  practice  do  not  lequira 
Complainant  to  have  the  docket  stamp 
Respondent's  copy  of  the  complaint 
"Filed"  before  mailing  it  Furthermore, 
nothing  in  the  rules  of  practice  requires 
Complainant  to  serve  respondents  by 
some  sort  of  restricted  service  that 
would  exclude  service  upon  counsel's 
own  employees. 

Disqualification  of  Law  Judge. 
Respondent  asked  that  the  law  judge  be 
disqualified  because  he  allegedly  sought 
to  "personally  vilify  counsel  for 
Respondent"  and  "demean  counsel's 
character  and  competence"  in 
retaliation  for  counsel's  criticism  of  the 
civil  penalty  program.  Counsel's  ad 
hominem  attacks  on  the  law  judge  are 
unsupported  by  any  evidence  in  the 
record.  This  case  is  remanded  to  the  law 
judge. 

In  the  Matter  <rf  TCI  Corporation 

Order  Na  92-77  (12/22/92) 

Respondent  offered  36  quarts  of 
photoresist  adhesion  promoter  ('TAP"), 
a  hazardous  material,  to  Flying  Tigers 
when  the  PAP  was  not  packaged, 
labeled,  or  marked  in  accordance  with 
the  IXDT's  Hazardous  Materials 
Regulations  (HMR).  Also,  the  shipping 
papers  accompanying  the  PAP  were  not 
prepared  in  accordance  with  the  HMR, 
and  Respoiulent's  employees  had  not 
been  trained  with  regard  to  the 
requirements  of  the  HMR  as  required  by 
the  HMR.  While  loading  the  boxes  of 
PAP.  a  Flying  Tigers  employee  noticed 
a  hazardous  material  label  that  had 
previously  been  obscured. 
Subsequently,  Flying  Tigers  rejected  the 
shipment 

Respondent  had  purchased  the  36 
quarts  of  PAP,  a  flammable  and 
corrosive  liquid,  from  a  chemicals 
manufacturer.  The  chemicals 
manufacturer  sent  the  6  boxes  of  PAP  by 
truck  to  Respondent's  freight  forwarder. 
The  chemicals  manufacturer  did  not 
comply  with  the  requirements  of  the 
HMR  when  preparing  the  PAP  for 
shipment  by  truck. 

The  law  judge  found  that  Respondent 
had  violated  all  of  the  alleged 
regulations,  but  reduced  the  civil 
penalty  sought  by  Complainant  from 
$35,000  to  $5000.  Complainant 
appealed  from  the  reduction  of  sanction. 
The  Administrator  granted 
Complainant's  appeal  in  part  and 
assessed  a  $15,000  civil  penalty. 

Sanction.  When  determining  the 
appropriate  sanction  in  a  hazardous 
materials  case,  the  Administrator  will 
consider  "thanature,  circumstances, 
extent,  and  gravity  of  the  violation 
committed,  and,  with  respect  to  the 
person  found  to  have  committed  such 
violation,  the  degree  of  culpability,  and 


any  histofy  of  prior  offanses.  ability  to 

Eay.  effect  on  ^illty  to  continue  to  do 
uslness,  and  such  other  matters  as 
justice  may  require."  49  U.S.C  App. 
1809(a). 

Regarding  tlia  nature,  extent,  and 
gravity  of  the  violation,  the  law  judge 
was  correct  in  finding  that  Respondent's 
omissions  created  a  "real  and  serious 
potential  for  harm."  Because  the  labels 
and  markings  were  obscured  and  the 
shipping  papers  did  not  include  the 
proper  snipping  name  or  certificatitin, 
Fl3ring  Tigers  had  no  idea  about  the 
hazardous  nature  of  the  shipment.  Also, 
each  of  the  six  packages  contained  six 
times  more  flammable  liquid,  conosive, 
n.0.8.,  than  permissible  under  the  HMR. 

Because  it  is  simply  fortuitous  that 
there  was  no  spill,  it  was  inappropriate 
for  the  law  judge  to  have  regSMled  die 
fact  that  no  PAP  was  released  as  a 
mitigating  factor. 

R^ardmg  Respondent's  degree  of 
cuIpabiUty,  the  law  judge  correctly 
found  that  liespondent's  actions  were 
"inexplicably  casual  and  insensitiva  to 
the  welfera  of  the  persons  who  would 
necessarily  oome  in  fxuitact  with  a 
shipment  of  36  quarts  of  chemical 
known  by  Respondent  to  be  flammable 
and  corrosive.  Respondent  foiled  to  ask 
the  manufacturer  or  the  freight 
forwarder  whether  anything  had  to  be 
done  to  prepare  this  niipment  for  air 
transportation,  and  did  not  inform  its 
freight  forwarder  that  the  manufacturer 
would  not  prepare  the  PAP  for  overseas 
air  transportation. 

Respondent's  degree  of  culpability 
was  diminidied  somewhat  by  the 
negligence  of  the  manufacturer  of  the 
PAP,  which  introduced  the  PAP  into  the 
transportatiffli  network  and  knew  dwt 
PAP  was  a  hazardous  material  subjad  to 
the  HMR.  The  manufacturer's 
i>egligence  does  not  exonerate 
Ri^ondent  but  is  a  mitigating  factor. 

Toe  freight  forwarder's  £ailure  to 
inquire  as  to  whether  the  shipment 
contained  hazardous  materials  is  not  a 
mitigating  factor.  Unlilce  the 
manufacturer,  the  freight  forwarder  did 
not  introduce  the  PAP  into  the 
transportation  system  without 
complying  with  the  HMR,  and  the 
evidence  suggesting  that  the  boxes 
contained  a  hazardous  material  was  not 
especially  strong. 

Respondent's  unfamiliarity  with  tba 
HMR  is  also  a  fector  to  consider  when 
determining  Respondent's  degree  of 
culpability. 

A  violation-free  history  should  be  the 
norm  and  will  not  be  considered  as 
mitigating  an  otherwise  reasonable  civil 
penalty. 

The  type  of  corrective  action  that 
warrants  a  significant  reduction  in  civil 
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penalty  under  49  U.S.C.  App.  1809(a)  is 
action  to  ensure  that  hazardous 
materials  will  be  handled  in  compliance 
with  the  HMR  in  the  hiture. 
Respondent's  decision  not  to  handle 
hazardous  materials  in  the  future  and  its 
repackaging  of  the  PAP  in  compUance 
with  the  HMR  after  the  shipment  was 
rejected  by  Flying  Tigers  do  not 
constitute  the  type  of  corrective  actions 
that  merit  a  reduction  in  sanction. 

In  the  Matter  of  Trans  World  Airlines, 
Inc. 

Order  No.  92-78  (12/28/92) 

Respondent  failed  to  perfect  its  appeal 
by  filing  an  appeal  brief.  Respondent's 
appeal  is  dismissed.  { 

In  the  Matter  of  Delta  Air  Lines,  Inc. 

Order  No.  92-79  (12/28/92) 

Complainant  withdrew  its  notice  of 
appeal  from  the  initial  decision. 
Complainant's  appeal  is  dismissed. 

Commercial  Reporting  Services  of  the 
Administrator's  Civil  Penalty  Decisions 
and  Orders 

In  June,  1991,  as  a  public  service,  the 
FAA  began  releasing  to  commercial 
publishers  the  Administrator's  decisions 
in  civil  penalty  cases.  The  goal  was  to 
make  these  decisions  and  orders  more 
accessible  to  the  public.  As  a  result,  the 
Administrator's  decisions  and  orders  in 
dvil  penalty  cases  are  now  available  in 
the  following  commercial  publications: 
Avlex,  published  by  Aviation  Daily, 

1156  15th  Street,  NW.,  Washington. 

DC  20005,  (202)  822-4669; 
Civil  Penalty  Cases  Digest  Service, 

published  by  Hawkins  Publishing 

Company,  Inc.,  P.O.  Box  480,  Mayo, 

MD,  21106,  (301)  798-1098. 

Another  publishing  company,  Clark 
Boardman  Callaghan,  50  Broad  Street 
East,  Rochester,  NY  14694.  (716)  546- 
1490.  is  expected  to  release  its 
publication  of  the  civil  penalty 
decisions  and  orders  soon. 

The  decisions  and  orders  may  be 
obtained  on  disk  from  Aviation  Records, 
Inc.,  P.O.  Box  172,  Battle  Ground,  WA 
98604.  (206)  896-0376.  Aeroflight 
Publications,  P.O.  Box  854,  433  Main 
Street.  Gruver,  TX  79040  (806)  733- 
2483.  is  placing  the  decisions  on  CD- 
ROM.  Finally,  the  Administrator's 
decisions  and  orders  in  civil  penalty 
cases  are  available  on  the  following 
computer  databases:  CompuServe; 
Fedix;  and  GEnie. 

The  FAA  has  stated  previously  that 
publication  of  the  subject-matter  index 
and  the  digests  may  be  discontinued 
once  a  commercial  reporting  service 
publishes  similar  information  in  a 
timely  and  accurate  manner.  No 


decision  has  been  made  yet  on  this 
matter,  and  for  the  time  being,  the  FAA 
will  continue  to  prepare  and  publish  the 
subject-matter  index  and  digests. 

FAA  Offices 

The  Administrator's  final  decisions 

and  orders,  indexes,  and  digests  are  also 

available  for  public  inspection  and 

copying  at  the  following  location  in 

FAA  headquarters: 

FAA  Hearing  Docket,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Room  924 A, 
Washington,  DC  20591;  (202)  267- 
3641. 
These  materials  are  also  available  at 

all  FAA  regional  and  center  legal  offices 

at  the  following  locations: 

Office  of  the  Assistant  Chief  Counsel  for 
the  Aeronautical  Center  (AAC-7), 
Mike  Monroney  Aeronautical  Center. 
6500  South  MacArthur,  Oklahoma 
aty,  OK  73125;  (405)  680-3296. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Alaskan  Region  (AAL-7),  Alaskan 
Region  Headquarters,  222  West  7th 
Avenue,  Anchorage,  AL  99513;  (907) 
271-5269. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Central  Region  (ACE-7)  Central 
Region  Headquarters,  601  East  12th 
Street,  Federal  Building,  Kansas  City, 
MO  64106;  (816)  426-5446. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Eastern  Region  (AEA-7),  Eastern 
Region  Headquarters,  JFK 
International  Airport,  Fitzgerald 
Federal  Building.  Jamaica.  NY  11430; 
(718)917-1035. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Great  Lakes  Region  (AGL-7).  Great 
Lakes  Region  Headquarters.  O'Hare 
Lake  Office  Center.  2300  East  Devon 
Avenue.  Des  Plaines,  IL  60018;  (312) 
694-7108. 

Office  of  the  Assistant  Chief  Counsel  for 
the  New  England  Region  (ANE-7), 
New  England  Region  Headquarters.  12 
New  England  Executive  Park. 
Burlington.  MA  01803;  (617)  273- 
7310. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Northwest  Mountain  Region 
(ANM-7).  Northwest  Mountain 
Region  Headquarters.  18000  Pacific 
Highway  South.  Seattle,  WA  98188; 
(206) 227-2007. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Southern  Region  (ASO-7), 
Southern  Region  Headquarters,  3400 
Norman  Berry  Drive,  East  Point,  GA 
30344;  (404)  763-7204. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Southwest  Region  (ASW-7), 
Southwest  Region  Headquarters,  4400 
Blue  Mound  Road,  Fort  Worth,  TX 
76193;  (817)  624-5707. 


Office  of  the  Assistant  Chief  Counsel  for 
the  Technical  Center  (ACT-7). 
Federal  Aviation  Administration 
Technical  Center,  Atlantic  City 
International  Airport,  Atlantic  City, 
NJ  08405:  (609)  484-6605. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Westem-Padfic  Region  (AWP-7), 
Westem-Padfic  Region  Headquarters, 
15000  Aviation  Boulevard, 
Hawthorne.  CA  90261;  (213)  297- 
1270. 

Issued  In  Washington.  DC.  on  January  11, 
1993. 

Kanaath  P.  Quinn, 
QiiefCounset. 

[PR  Doc  93-1165  Filed  1-15-93:  8:45  am) 
BlUJNa  COM  4tie-1»-M 


Qenttral  Aviation  and  Butinasa 
Alrplana  Subcommlttaa  of  tha  Aviation 
Rulamaldng  Adviaory  Commlttaa; 
Maating 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 
General  Aviation  and  Business  Airplane 
Subcommittee  of  the  Aviation 
Rulemaking  Advisory  Committee. 
DATES:  The  meeting  will  be  held  on 
February  2. 1993.  at  9  a.m.  Arrange  for 
oral  presentations  by  January  21. 1993. 
ADDRESSES:  The  meeting  will  be  held  in 
the  Board  Room,  National  Business 
Aircraft  Assodation,  Inc.,  1200 
Eighteenth  Street  NW.,  Washington,  DC 
20036. 

FOR  RIRTHER  INFORMATION  CONTACT: 
Ms.  Kathv  Ball,  (AIR-1),  800 
Independence  Avenue  SW., 
Washington,  DC  20591,  telephone  (202) 
267-«235. 

8UPPt.EMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  app.  II),  notice  is  hereby 
given  of  a  meeting  of  the  General 
Aviation  and  Business  Airplane 
Subcommittee  to  be  held  on  February  2, 
1993,  in  the  Board  Room,  National 
Business  Aircraft  Assodation,  Inc.,  1200 
Ei^teenth  Street  NW.,  Washington,  DC 
20036.  llie  agenda  will  indude: 

•  Report  from  the  Accelerated  Stalls 
Working  Group. 

•  Report  from  the  Fuel  Indicators  Working 
Group. 

•  Report  on  )AR/FAR  23  Woridng  Group. 

•  Discussion  of  future  activities. 

Attendance  is  op>en  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make    i 
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■rrangenMnts  by  January  21, 1993,  to 
present  oral  statements  at  the  aieeting. 
The  pubUc  may  present  written 
statements  to  the  committee  at  any  time 
by  proriding  12  copies  to  the  Executive 
Edrector,  or  by  brioging  the  copies  to 
him  at  tlie  meeting.  Arrangements  may 
be  made  by  contacting  the  person  listed 
under  the  beading  FOR  njRTNBI 
INFOftMATXW  CONTACT. 

Issued  tn  Washington,  DC,  on  January  S, 
1993. 
Willie  I.  SuUivaii.  | 

Executive  Director,  General  AviatJoii  and 
Business  Airplane  Subcommittee,  Aviation 
Rulemaking  Advisory  Committee. 
IFR  Doc  93-1163  Filed  1-15-93;  8:45  am] 

HUJNQ  C006  4«1»-1»-ll 

£ 

Notice  of  Intent  To  Rule  on  Application 
To  Use  a  Passenger  Facility  Charge 
(PFC)  at  Baton  Rouge  Metropotttan 
Airport,  Baton  Rouge,  LA 

AGENCY:  Federal  Aviation 
Administration.  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comments  on  the 
application  to  use  a  PFC  at  Baton  Roitge 
Metropolitan  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  IX 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Public  Uw  101-508)  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  February  18, 1993. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  William  Periuas, 
Planning  and  Programming  Branch. 
ASW-610D,  Airports  Division, 
Southwest  Region,  fort  Worth.  Texas 
76193-0611. 

In  addition,  one  copy  of  any  j 

comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Iray 
Ledoux,  of  the  Parish  of  East  Baton 
Rouge,  city  of  Baton  Rouge,  at  the 
following  address:  Baton  Rouge 
Metropolitan  Airport,  Parish  of  East 
Baton  Rouge,  City  of  Baton  Rouge,  suite 
212,  Terminal  Building.  Baton  Rouge, 
Louisiana  70807. 

Comments  from  air  carriers  and 
foreign  air  carriers  may  be  in  the  same 
form  as  provided  to  the  city  of  Baton 
Rouge,  Baton  Rouge  Metropolitan 
Airport,  under  §  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  Perkins.  Federal  Aviation 
Administration.  Planning  and 


Programming  Branch,  ASW-610D. 
Airports  Division,  Southwest  Region. 
Fort  Worth.  Texas  76193-0611.  (817) 
624-5979. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comments  on  the  application  to  use  a 
PFC  at  Baton  Rouge  Metropolitan 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

On  January  6, 1993,  the  FAA 
determined  that  the  application  to 
impose  a  PFC  submitted  by  the  dty  of 
Baton  Rouge  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  April  29, 1993. 

The  following  is  a  brief  overview  of 
the  application: 

Level  of  the  proposed  RFC:  $3.00. 

Actual  charge  effective  date:  December 
1. 1992. 

Approved  charge  expiration  date: 
December  1. 1998. 

Total  approved  PFC  revenue: 
$9,823,159.00. 

Brief  description  of  proposed  project(s): 
Noise  Mitigation  and  Land 
Acquisition. 

Approved  classes  of  air  carriers  to  be 
exempted  from  collecting  PFC's:  Part 
135  C)n-D«nand  Air  Taxis,  fixed  wing 
and  rotary,  and  part  121 
Supplementary  Operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  ofBce 
listed  above  imder  FOR  FURTHER 
MFORUATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Airports  Division.  Planning  and 
Programming  Branch,  ASW-610D.  4400 
Blue  Mound  Road.  Fort  Worth,  Texas 
76106-0611. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  city  of 
Baton  Rouge.  Issued  in  Fort  Worth, 
Texas  on  January  6, 1993. 
)oitii  M.  Dempwy, 
Manager,  Airports  Division. 
IFR  Doc  93-1164  Fitsd  1-15-93;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Buraau  of  Aloohol,  Tobacco  and 
Rraarma 

[DockM  Na  768  Ref:  ATF  0 1 100.1  W] 

Delegation  Order,  DalagoMon  to  ttta 
Aaaodata  Dtrador  (CompNanca 
Operations)  of  AulhorRias  of  the 
DIrsctor  In  27  CFR  Part  S3,  Rreerms 
and  AmmunWon  Exdaa  Taxaa 

1.  Purpose.  This  order  delegates 
certain  authorities  of  the  Director  in  27 
CFR  part  53,  Fireanns  and  Ammunition 
Excise  Taxes. 

2.  Background.  Under  curreot 
regulations,  the  Director  has  authority  to 
take  final  action  on  matters  relating  to 
the  collection  and  administration  of 
manufacturers'  excise  taxes  relating  to 
firearms  ammunition  established  under 
Chapter  4181  Internal  Revenue  Code  of 
1986.  We  have  determined  that  certain 
of  these  authorities  should,  in  the 
interest  of  efficiency,  be  delegated  to  a 
lower  organizational  level. 

3.  Delegations.  Under  the  authority 
vested  in  the  Director.  Bureau  of 
Alcohol.  Tobacco  and  Firearms,  by 
Treasury  Department  Order  No.  120-01, 
dated  June  6. 1972,  and  Treasury 
Department  Order  120-03.  dated 
November  5, 1990,  authority  to  take 
final  action  on  the  following  matters  is  . 
delegated  to  the  Associate  Director 
(Compliance  Operations). 

a.  To  prescribe  all  forms  required  for 
the  administration  of  27  CFR  part  53,  as 
provided  in  27  CFR  53.21. 

b.  To  determine  constructive  sale 
prices,  pursuant  to  26  U.S.C.  4216(b) 
and  27  CFR  53.94-53.97. 

c.  To  determine  the  tax  base  of  articles 
used  by  a  manufacturer  pursuant  to  26 
U.S.C.  4218  and  27  CFR  53.115. 

4.  Redelegation. 

a.  The  authority  in  paragraph  3a 
above  may  be  redolegated  to  personnel 
in  Bureau  Headquarters  not  lower  than 
the  position  of  branch  chief. 

b.  The  authorities  in  paragraphs  3b 
and  3c,  above  may  be  redelegated  to 
regional  directors  (compliance). 
Regional  directors  (compliance)  may 
redelegate  these  authorities  to  personnel 
not  lower  than  the  position  of  chief, 
technical  services. 

5.  For  Information  Contact.  Gail 
Hosey,  Distilled  Spirits  and  Tobacco 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW..  Washington.  DC  20226.  (202)  927- 
8210. 

Danid  K.  BUck. 

Acting  Director. 

IFR  Doc  93-1103  Filed  1-15-93;  8:45  am) 
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Sunshine  Act  Meetings 


Federal  Ragistar 
VoL  58.  Na  11 
Tuesday,  January  19,  1993 


This  section  ot  the  FEDERAL  REGISTER 
contains  notkes  of  meetings  putilished  under 
the  't«ovemmen(  in  the  Sunshine  AcT  (Pub. 
L.  94-409)  5  VS.C.  552b(e){3). 


COMMOOfTY  FimmES  TRADING  COMNRSSKM 
"FEDERAL  REGISTER"  CITATYON  OF 
PREVIOUS  ANNOUNCEMENT:  58  FR  375. 
PREVIOUSLY  ANNOUNCED  TME  AND  DATE  OF 
MEETMG:  10  a.m..  Thursday,  January  21. 
1993. 

CHANGES  IN  THE  MEETING:  The 
Commodity  Futures  Trading 
Commission  has  postponed  the  meeting 
previously  scheduled  to  10  a.m., 
Tuesday.  January  26, 1993.  The  open 
meeting  schedule  for  January  26  will  be: 

— Floor  Trader  Registration  and  Ethics 

Training  Rules — proposed  rules 
—Contract  Market  Emergency  Actions — 

proposed  rules 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A,  Webb.  254-6314. 

lean  A.  Webb. 

Secretary  of  the  Commission. 

IFR  Doc.  93-1367  Filed  1-14-93;  2:59  pml 

BiUJNC  CODE  OSI-OI-M 

FEDERAL  HOUSING  FINANCE  BOARD 
TIME  AND  DATE:  9:00  a.m.,  Wednesday. 
January  27, 1993. 
PLACE:  Board  Room  Second  Floor, 
Federal  Housing  Finance  Board,  1777  F 
Street.  NW.,  Washington,  DC  20006. 
STATUS:  Parts  of  this  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 
PORTIONS  OPEN  TO  THE  PUBLIC:  The  Board 
will  consider  the  following: 

1.  Monthly  Reports 

A.  Financial  Report 

B.  Membership  Report  ' 

2.  Housing  Finance  Directorate 

•  Status  of  Community  Support  Program 

3.  Office  of  Strategic  Planning 

A,  System  2000  Update 

B.  GSE  Hearing 

4.  Examination  and  Regulatory  Oversight 

Sivision 
-  ,  .dvances  Regulations 
A.  Approval  of  Final  Rule 
B.l  Approval  of  Interim  Final  Rule  on 
lAdvances  to  Non-Member  Mortgagees 

PORTIONS  CLOSED  TO  THE  PUBLIC:  The 
Board  will  consider  the  following: 

Approval  of  the  December  Board  Minutes 

Office  of  Finance 
3. 1993  Agency  Priorities 
4 .  Office  of  Strategic  Planning 


I 


^.  GSE  Study  Update 
B.  System  2000 

5.  Examination  and  Regulatory  Oversight 

Division 
•  Other  Oversight  Issues 

6.  FHLBank  System  Appointive  Directors 

Confirmation 

7.  Board  Management  Issues 

The  above  matters  are  exempt  under 
one  or  more  of  sections  552b{c)  (2),  (6). 
(8).  (9)(A)  and  (9)(B)  of  title  5  of  the 
United  States  Code. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Elaine  L  Baker,  Executive  Secretary  to 
the  Board.  (202)  408-2837. 
Philip  L.  Coaover, 

Managing  Director. 

[FR  Doc  93-1257  Filed  1-14-93;  10:02  am) 
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LEGAL  SERVICES  CORPORATION 

Board  of  Directors  Committee  Meeting 
TIME  AND  DATE:  Meetings  of  the  Legal 
Services  Corporation  Board  of  Directors 
Provision  for  the  Delivery  of  Legal 
Services,  and  Audit  and  Appropriations 
Committees  will  Be  held  on  January  28. 
1993.  The  n|betings  will  commence  at 
12:00  p.m.  aiid  will  be  held  in  the 
following  order,  with  each  meeting 
continuing  until  all  business  has  been 
concluded: 

1.  Provision  for  the  Delivery  of  Legal 
Services  Conmiittee;  and 

2.  Audit  and  Appropriations  Committee. 

PLACE:  The  Legal  Services  Corporation, 
750  1st  Street,  N.E.,  11th  Floor,  The 
Board  Room,  Washington,  DC  20002. 
(202) 336-8800. 

Provision  for  the  Delivery  of  Legal 
Services  Committee  Meeting 
STATUS  OF  MEETING:  Open. 
MA-fiTERS  TO  BE  CONSIDERED: 

l.i Approval  of  Agenda. 

2.'Approval  of  December  6, 1992  Meeting 
Minutes. 

3.  Consideration  of  Options  Related  to 
Grantees'  Recruitment  and  Retention  of  Staff 
Attorneys. 

4.  Consideration  of  Draft  Request  for 
Proposals  for  Migrant  Ombudsman 
Demonstration  Projects. 

Audit  and  Appropriations  Committee 
Meeting 

STATUS  OF  MEETINQ:  Open. 
MATTERS  TO  BE  CONSIDERED: 
1.  Approval  of  Agenda. 

2  Approval  of  Minutes  of  December  6, 
1992  Meeting. 

3  Presentation  by  Representatives  of  the 
American  Association  of  Law  Schools  on  the 


Continued  Funding  of  Law  School  Cllaical 
Programs. 

4.  Presentation  by  Representative  of  the 
Qlnical  Legal  Education  Association  on  the  « 
Continued  Funding  of  Law  School  Clinical 
Programs. 

5.  Consideration  of  Status  Report  on 
Leasing  of  the  Corporation's  Former  Office 
Space. 

6.  Consideration  and  Review  of  Propoeed 
Fiscal  Year  1993  Consolidatad  Operating 
Budget.       ^ 

7.  Public  Comment  Regarding  the  Fiscal 
Year  1994  Appropriation  Request  for  the 
Corporation. 

8.  Consideration  of  Proposed  Fiscal  Year 
1994  Appropriation  Request  for  the 
Corporation. 

9.  Consideration  of  Whether  to  Formally 
Adopt,  and  if  so,  to  Adopt,  a  Corporate 
Position  as  to  the  Corporation's  Program 
0|>erating  Responsibilities  as  Referred  to  in 
the  Inspector  General  Act. 

CONTACT  PERSON  FOR  MFORMATKM: 
Patricia  Batie  (202)  33&-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to    \ 
accommodate  individuals  who  are  blind 
or  have  visual  impairment. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202)  336-8800. 

Date  Issued:  January  14, 1993. 
Patricia  D.  Batie, 
Corporate  Secretary. 
IFR  Doc.  93-1356  Filed  1-14-93;  2:58  pmf 
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TENNESSEE  VALLEY. 

[Meeting  No.  1455) 

TME  AND  DATE:  10  a.m.  (EST),  Ji 

20,  1993. 

PLACE:  TVA  Knoxville  Office 

400  West  Summit  Hill  Drive, 

Tennessee. 

STATUS:  Open. 

AGENDA:  Approval  of  minutes 

held  on  November  18, 1992. 

ACTION  ITEMS: 

New  Business 
C — Energy 

Cl.  Supplement  to  Contract  91NNP- 
44970C  with  Ebasco  Constructors, 
Incorporated  for  Watts  Bar  Nuclear  Plant 

C2.  Supplement  to  Contract  TV-83425V 
with  Bechtel  Corporation  to  Provide 
Architectural/Engineering  Services  for 
Browns  Ferry  Nuclear  Plant  Subject  to 
Satisfactory  Negotiations  and  Final  Review 
Prior  to  Execution. 

C3.  Supplement  to  Contract  91NMB- 
B0847D  with  Stone  and  Webster  Engineering 


plex. 
oxville, 
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Corporation  for  Work  at  Browns  Ferry 
Nticlear  Plant  Subject  to  Satisfiactory 
Negotiations  and  Final  Review  Prior  to 
Execution. 

C4.  Amendment  of  Contract  90P2S-79058B 
«vith  United  Engineers  and  Constructors  for 
Work  at  Cumberland  Fossil  Plant. 

C5.  Contract  with  Westinghouse  Electric 
Corporation  for  Work  at  Colbert  Fossil  Plant. 

CB.  Modification  to  Contract  70P99-91 
with  American  Commercial  Barge  Line 
Company  for  Coal  Barging  Services  for 
Cumberland  Fossil  Plant.  . 

E — Real  Property  Transactions 

El.  Sale  of  Permanent  Easements  Affecting 
0.177  Acre  Portion  of  TVA's  Oakland  161-kV 
Substation  in  Fayette  County  to  the  State  of 
Tennessee  for  Highway  Purposes. 

E2.  Sale  of  Permanent  Easement  Affecting 
0.35  Acre  of  Chickamauga  Lake  Land  in 
Bradley  and  McMinn  Counties,  Tennessee. 

E3.  Abandonment  of  Easement  Rights 
Affecting  0.34  Acre  of  Chickamauga  Lake 
Land  in  Hamilton  County,  Tennessee. 

B4.  Grant  of  Permanent  Easement  Affecting 
3.12  Acres  of  Chickamauga  Lake  Land  in 
Bradley  and  McMinn  Counties,  Tennessee. 


E5.  Sale  of  Noncommercial,  Nonexclusive 
Permanent  Basements  Affecting  0.75  Acre  of 
Tellico  Lake  Land  In  Loudon  and  Monroe 
Counties,  Tennessee. 

F— Unclassified 

Fl.  Filing  of  Condemnation  Cases. 

F2.  Supplement  to  Personal  Services 
Contract  No.  TV-76S47T  with  Manpower 
Temporary  Services. 

INR>RMATK)N  rTEMS: 

1.  Recommendations  Resulting  from  the 
57th  Annual  Wage  Conference  1992 — 
Construction  Project  Agreement  Wage  Rates. 

2.  Requisition  24,  Request  for  Term  Coal 
Proposals  from  Certified  8(a)  Coal  Producing 
Companies. 

3.  Grant  of  Ollis  Q-eek  Coal  Easements  to 
Onyx  International,  Inc.,  for  Underground 
and  Surface  Mining  in  Return  for  Royalties 
on  Coal  Extracted  to  Generate  Income  from 
TVA  Coal  Reserves. 

4.  Proposed  Abandonment  of  Easement 
Rights  Affecting  0.28  Acre  of  Fort  Loudoun 
Lake  Land  in  Loudon  County,  Tennessee. 

5.  Memorandimi  of  Agreement  with  the 
Tennessee  Council  of  Trout  Unlimited. 


6.  Purchase  of  the  Knoxville  Office 
Complex  Towers  Property  in  Downtown 
Knoxville  for  use  as  TVA's  Corporate 
Headquarters  Office  Complex. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Alan  Carmichael,  Vice  President, - 
Governmental  Relations,  or  a  member  of 
his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
(615)  632-6000,  Knoxville,  Tennessee. 
Information  is  also  available  at  TVA's 
Washington  Office  (202)  479-4412. 

Dated:  January  13, 1993. 
Edward  S.  GhrkteniNiry. 

General  Counsel  and  Secretary 

IFR  Doc.  93-1260  Filed  1-14-93;  8.45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  edttociat  coaections  of  previously 
pubfished  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  correctiortt  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  In  the  Issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  2 

[FRL  4552-1] 

Disclosure  of  Confidential  Data  to 
Authorized  Representatives  of  the 
United  States  and  to  Potentially 
ResponsJt>ie  Parties 

Correction 

In  rule  document  93-71  beginning  on 
page  458  in  the  issue  of  Tuesday, 
January  5, 1993,  make  the  following 
corrections: 

1.  On  page  458,  in  the  second  column, 
in  heading  B.,  "Contracts"  should  read 
"Contractors". 

2.  On  page  459,  in  the  2d  column,  in 
the  5th  complete  paragraph,  in  the  17th 
line,  insert  ")"  following  "Register.". 

§2^1    {Corrected] 

3.  On  page  461,  in  the  third  colimin. 
in  §  2.301,  in  the  heading,  "formation" 
should  read  "information". 

4.  On  the  same  page,  in  the  same 
column,  in  the  same  section,  delete 
"§2.208  (Amended]". 

5.  On  the  same  page,  in  the  same 
column,  in  §  2.301(e),  in  the  Hrst  line, 
"appbed"  should  read  "applies":  in  the 
last  line,  "treat."  should  read 
"treatment.". 

BUXiNQ  C006  1SOS-Ot-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Announcement  of  Proposed 
Methodology  for  Implementation  of  the 
Statutory  General  Funding  PrefereiKe 
for  Selected  Grant  Programs  Under 
Titles  VH  and  VIII  of  the  Public  Health 
Service  Act  for  Fiscal  Year  1993 

Correction 

In  notice  document  92-30678 
beginning  on  page  60212  in  the  issue  of 
Friday,  December  18, 1992,  in  the  first 
column,  under  SUPPLEMENTARY 
INFORMATION,  in  the  ninth  line,  insert  the 
entry  "Grants  for  Predoctoral  Training 
in  Family  Medicine  (section  747(a)),". 

BIUJNQCOOE  1S06-01-O 
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Part  II 

Department  of  the 
Interior 

Fish  and  Wildlife  Service 

50  CFR  Parts  32  and  33 

Refuge-Specific  Hunting  and  Fishing 
Regulations;  Final  Rule 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Parts  32  and  33 

RIN  1018-AA71 

Refuge-Specific  Hunting  and  Fishing 
Regulations 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  rule. 


SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  makes  an  adminisUative 
change  only  in  moving  information 
regarding  refuge-spedHc  regulations  for 
migratory  game  bird  hunting,  upland 
game  hunting,  big  game  hunting  and 
fishing  into  one  consoHdated  regulation. 
This  consolidation  and  simplification  of 
regulations  is  in  response  to  Regional 
and  public  concerns  that  regulations 
regarding  hunting  and  fishing  should  be 
easier  to  locate  and  readily 
ascertainable. 
EFFECTIVE  DATE:  January  19.  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Duncan  L.  Brown,  U.S.  Fish  and 
Wildhfe  Service.  Division  of  Refuges, 
1849  C  Street,  NW.,  MS  670  ARLSQ, 
Washington,  I)C  20240;  telephone  (703) 
358-2043. 

SUPPt^MENTARV  MFORMATtON:  Refuge- 
specific  regulations  for  hunting  have 
been  located  under  separate  sections 
with  refuges  having  letter  designations 
under  each  heading  for  hunting  of 
migratory  game  birds,  upland  game 
hunting  and  big  game  hunting.  Fishing 
regulations  were  located  in  a  separate 
part  and  each  State  had  its  own  section 
under  which  refuge  units  open  to  sport 
fishing  were  listed.  This  consolidation 
of  the  three  types  of  hunting  regulations 
and  the  sport  fishing  regulations  into 
one  part  will  enable  the  refuge  manager 
and  the  public  to  readily  ascertain 
whether  hunting  (of  any  type)  and 
fishing  are  allowed  on  the  refuge  at  one 
glance,  and  will  eliminate  the 
cumbersome  and  time-consuming  task 
of  reviewing  four  (4)  different  sections 
to  make  the  same  determination. 

This  administrative  change  is  in 
keeping  with  the  President's  direction 
that  regulations  be  kept  to  a  minimum 
and  that  they  encourage  economic 
growth  and  foster  savings.  The 
consolidation  of  hunting  and  fishing 
regulations  under  one  part  will  save 
thousands  of  dollars  in  printing  costs, 
will  enable  Service  personnel  and  the 
public  to  readily  ascertain  existing 
regulations,  and  promote  refuge-specific 
revisions  which  will  be  uniform  and 


consist«Dt  from  year-to-year,  as 
appropriate. 

No  revisionary  language  to  the  refuge- 
specific  hunting  and/or  fisbkig 
regulations  has  been  made  within  this 
administrative  change.  The  different 
sections  on  hunting  and  sport  fishing 
have  simply  been  combined  to  bdlitate 
easier  reading  and  to  allow  for  easier 
revisions  as  ^ey  may  become  necessary. 
A  combined  list  of  refuge  luiits  by  State 
which  are  open  to  hunting  and  nshiitg 
has  been  included  under  $  32.7. 

The  policy  of  the  Department  of  the 
Interior  is,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 

In  the  November  25, 1992,  issue  of  the 
Federal  Register  57  FR  55686  the 
Service  published  a  prop>osed 
rulemaking  to  implement  the 
consolidation  of  the  hunting  aitd  fishing 
regulations  and  invited  public 
comment.  The  Service  received  no 
comments  to  the  consolidation  of  the 
regulations  except  that  under  the 
alphabetical  listing  of  the  State  of 
Montana  the  following  refuge  units 
should  be  added  to  the  listing  of  refuges 
open  to  hunting  and/or  fishing: 
Halfbreed  Lake  National  Wildlife 
Refuge,  Lamesteer  National  Wildlife 
Refuge,  National  Bison  National 
Wildlife  Refuge,  Nine-Pipe  National 
Wildlife  Refuge,  Pablo  National  Wildlife 
Refuge,  and  UL  Bend  National  Wildlife 
Refuge. 

Economic  Efiact 

Executive  Order  12291  requires  the 
preparation  of  regulatory  impact 
analyses  for  maior  rules.  A  major  rule  is 
one  likely  to  result  in  an  annual  effect 
on  the  economy  of  $100  million  or 
more;  or  a  major  increase  in  costs  or 
prices  for  consumers,  indiridiial 
industries,  government  agencies  or 
geographic  regions.  The  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.)  further  requires  the  preparation  of 
flexibility  analyses  for  rules  that  will 
have  a  significant  effect  on  a  substantial 
number  of  small  entities,  which  include 
small  businesses,  organizations  or 
governmental  jurisdictions. 

The  reformatting  of  the  hunting  and 
fishing  regulations  is  an  administrative 
change  only  and,  therefore,  would  not 
have  any  gross  economic  effect  and 
would  not  cause  an  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
governments,  agencies,  or  geographic 
regions.  Accordingly,  this  rule  is  not  a 
rule  intended  within  the  meaning  of 
E.O.  12291  and  would  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities 


within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  for  parts  32  and  33  are 
found  in  50  CFR  part  25  and  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  number  1018- 
0014.  Because  this  reformatting  of  parts 
32  and  33  is  not  substantive  in  nature, 
no  information  collection  requirements 
are  applicable.  i        | 

Environmental  Considerations 

Refuge-specific  hunting  and  fishing 
regulations  are  subject  to  a  categc»-ical 
exclusion  bom  the  process  established 
tmder  the  National  Environmental 
Pohcy  Act  of  1969  (42  U.S.C.  4332(C)) 
if  they  do  not  significantly  alter  the 
existing  use  of  a  particular  national 
wildlife  refuge.  Because  this 
reformatting  of  parts  32  and  33  is  not 
substantive  in  nature,  and  no  other 
impact  on  refuge  operations  is 
anticipated,  this  rulemaking  does  not     | 
alter  the  existing  uses  of  the  refuges 
involved. 

List  of  Subjects  | 

50  CFR  Part  32 

Hunting,  Reporting  and  recordkeeping 
requirements,  Wildlifa,  Wildlife 
Refuges.  i 

50  CFR  Part  33  ' 

Fishing,  Report  and  recordkeeping 
requirements,  Wildlife  refuges. 

Accordingly,  chapter  I,  subchapter  C, 
of  title  50  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth . 
below: 

1.  Part  32  is  revised  to  read  as  follows: 

PART  32— HUNTING  AND  FISHING 
Subpart  A — General  Provisions 

32.1  Opening  of  wildlife  refuge  areas  to 
hunting. 

32.2  General  provisions  regarding  hunting 
on  wildlife  refuges. 

3Z3    Procedures  for  publication  of  refuge- 
specific  hunting  regulations. 

32.4  Opening  of  wildlife  refuge  areas  to 
fishing. 

32.5  General  provisions  regarding  fishing 
on  wildlife  refuges. 

32.6  Procedures  for  publication  of  refuge- 
sfteciflc  fishing  regulations. 

32.7  List  of  refuge  units  open  to  hunting 
and/or  fishing. 

32.a    Areas  closed  to  hunting. 

Subpart  B — Refuge-Specific  Regulations  for 
Hunting  and  Fishing 

32.20  Alabama.  '* 

32.21  Alaska. 

32.22  Arizona. 
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32.23  Arkansas. 

32.24  California. 

32.25  Colorado. 

32.26  Connecticut.  (Reserved) 

32.27  Delaware. 

32.28  Florida. 

32.29  Georgia. 

32.30  HawaU. 

32.31  Idaho. 

32.32  Illinois. 

32.33  Indiana. 

32.34  Iowa. 

32.35  Kansas. 

32.36  Kentucky. 

32.37  Louisiana.  '« 

32.38  Maine. 

32.39  Maryland. 

32.40  Massachusetts. 

32.41  Michigan. 

32.42  MinnesoU. 

32.43  Mississippi. 

32.44  Missouri. 

32.45  Montana. 

32.46  Nebraska. 

32.47  Nevada. 

32.48  New  Hampshire.  [Reserved] 

32.49  New  Jersey. 

32.50  New  Mexico. 

32.51  New  York. 

32.52  North  Carolina. 

32.53  North  Dakota. 

32.54  Ohio. 

32.55  Oklahoma. 

32.56  Oregon. 

32.57  Pennsylvania. 

32.58  Puerto  Rico.  (Reserved] 

32.59  Rhode  Island.  (Reserved] 

32.60  South  Carolina. 

32.61  South  Dakota. 

32.62  Tennessee. 

32.63  Texas. 

32.64  Utah. 

32.65  Vermont. 

32.66  Virginia. 

32.67  Washington. 

32.68  West  Virginia.  (Reserved] 

32.69  Wisconsin. 

32.70  Wyoming. 

■  32.71  Pacific  Islands  Territory. 
Authority:  5  U.S.Q  301;  16  U.S.C.  460k,  664, 
668dd,  and  715i. 

Subpart  A— General  Provieiont 


§  32.1    Opming  of  ¥vildlH*  rofugo  i 
hunting. 

Tlie  opening  of  a  wildlife  refuge  area 
to  tiunting  will  be  dependent  upon  the 
provisions  of  law  applicable  to  the  area 
and  upon  a  determination  by  the 
Secretary  that  the  opening  of  the  area  to 
the  hunting  of  migratory  game  birds, 
upland  game,  or  big  game  will  be 
compatible  with  the  principles  of  sound 
wildUfe  management  and  will  otherwise 
be  in  the  public  interest.  The  opening  or 
closing  of  wildlife  refuge  areas  to 
hunting  shall  be  in  accordance  with  the 
rulemeidng  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  Lands  acquired  pursuant  to  the 
Act  of  May  18, 1948  (62  Stat  238, 16 
U.S.C.  695)  will  be  opened  to  hunting 
only  after  it  has  been  determined  that 


the  major  portion  of  the  crops  in  the 
vicinity  of  the  area  involved  have  been 
harvested,  that  the  period  of 
susceptibility  of  such  crops  to  wildfowl 
depredation  has  passed,  or  that  the 
possibility  of  these  crops  being  damaged 
by  waterfowl  is  minor.  Lands  acquired 
as  "waterfowl  production  areas"  shall 
annually  be  open  tQ  the  hunting  of 
migratory  game  birds,  upland  game,  and 
big  game  subject  to  the  provisions  of 
State  law  and  regulations  and  the 
pertinent  provisions  of  parts  25  through 
31  of  this  subchapter  Provided,  That  all 
forms  of  hunting  or  entry  on  all  or  any 
part  of  individual  areas  may  be 
temporarily  suspended  by  posting  upon 
occasions  of  unusual  or  critical 
conditions  of,  or  a^ecting  land,  water, 
vegetation,  or  wildlife  populations. 

S  32.2    Gonoral  provlstons  rogarding 
hunting  on  wlliUife  rvfugoa. 

The  following  provisions  shall  apply 
to  each  person  while  engaged  in  public 
hunting  on  a  wildlife  refuge  area: 

(a)  Each  person  shall  secure  and 
possess  the  required  State  license. 

(b)  Each  person  16  years  of  age  and^ 
older  shall  secure  and  possess  a 
Migratory  Bird  Hunting  Stamp  while, 
hunting  migratory  waterfowl. 

(c)  Each  person  shall  comply  with  the 
applicable  provisions  of  Federal  law 
and  regulations  including  this 
subchapter  and  the  ciurent  Federal 
Migratory  Bird  Regulations. 

(d)  Each  person  shall  comply  with  the 
applicable  provisions  of  the  laws  and 
regulations  of  the  State  wherein  any 
area  is  located  unless  further  restricted 
by  Federal  law  or  regulation. 

(e)  Each  person  shall  comply  with  the 
terms  and  conditions  authorizing  access 
or  use  of  wildlife  refuges,  including  the 
terms  and  conditions  under  which 
hunting  permits  are  issued. 

(f)  Each  person  shall  gomply  with  the 
provisions  of  any  refuge-specific 
regulations  governing  hunting  on  the 
wildlife  refuge  area.  Regulations,  special 
conditions  and  maps  of  the  hunting 
areas  for  a  particular  wildlife  refuge  are 
available  at  that  area's  headquarters.  In 
addition,  refuge-specific  hunting 
regulations  for  migratory  game  bird, 
upland  game  and  big  game  himting 
appear  in  §§  32.20  through  32.71. 

(g)  The  use  of  any  drug  on  any  arrow 
for  bow  hunting  on  national  midlife 
refuges  is  prohibited.  Archers  may  not 
have  arrows  employing  such  drugs  in 
their  possession  on  any  national 
wildlife  refuge. 

(h)  The  unauthorized  distribution  of 
bait  and  the  hunting  over  bait  is 
prohibited  on  wildlife  refuge  areas. 
(Baiting  is  authorized  in  accordance 


with  State  regulations  on  national 
wildlife  refuges  in  Alaska). 

(i)  The  use  of  nails,  wire,  screws  or 
bolts  to  attach  a  stand  to  a  tree,  or 
himting  from  a  tree  into  which  a  metal 
object  has  been  driven  to  support  a 
hunter  is  prohibited  on  wildlife  refuge 
areas. 

(j)  The  use  or  possession  of  alcoholic 
beverages  while  himting  is  prohibited. 

132^    ProooduTM  for  publication  of 
refuge  apocWic  hunting  rogulationa. 

(a)  Refuge-specific  hunting 
regulations  are  issued  only  at  the  time 
of  or  after  the  determination  and 
publication  of  the  opening  of  a  wildlife 
refuge  area  to  migratory  game  bird, 
upland  game  or  big  game  hunting. 

(b)  Refuge-specific  hunting 
regulations  may  contain  the  following 
items: 

(1)  WildUfe  species  that  may  be  hunted: 

(2)  Seasons: 

(3)  Bag  limits; 

(4)  Methods  of  hunting; 

(5)  Description  of  areas  open  te  hunting: 
or 

(6)  Other  provisions  as  required. 

(c)  Refuge-specific  hunting 
regulations  will  not  liberalize  existing 
State  laws  or  regulations. 

(d)  Refuge-specific  hunting 
regulations  are  subject  to  change  and  the 
public  is  invited  to  submit  suggestions 
and  comments  for  consideration  at  any 
time. 

(e)  Refuge-specific  hunting 
regulations  are  initially  published  in  the 
daily  issue  of  the  Federal  Register  and 
subsequently  appear  in  50  CFR  32.20 
through  32.71. 

(0  Refuge-specific  hunting  regulations 
may  be  amended  or  new  conditions 
imposed  at  any  time  during  the  hunting 
season  when  unpredictable  changes 
occur  in  vdldlifiB  populations,  habitat 
conditions  or  in  other  factors  affecting  a 
refuge's  wildlife  resources.  Changes  in 
refuge-specific  hunting  regulations 
made  under  the  conditions  noted  in  this 
paragraph  (f)  can  be  in  force  only  for  the 
one  season  to  which  the  changes  apply. 


132.4    Oponing  of  wildlife  rofuge  ( 
flahing. 

Wildlife  refuge  areas  may  be  opened 
to  sport  fishin'g  only  after  a 
determination  is  made  that  this  activity 
is  compatible  with  the  purposes  for 
which  the  refuge  was  established.  In 
addition,  the  sport  fishing  program  must 
be  consistent  with  principles  of  sound 
fishery  management  and  otherwise  be  in 
the  public  interest.  The  opening  or 
closing  of  wildUfe  refuge  areas  to  fishing 
is  subject  to  the  rulemaking 
requirements  of  the  Administrative 
Procedure  Act  (5  U.S.C  551  e(  seq). 
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Lands  Kquired  ts  "watarfowl 
production  areas"  art  open  to  sport 
fishing  subiect  to  the  proTisions  of  State 
laws  and  regulations  and  the  pertinent 
provisions  of  parts  25  through  31  of  this 
subchapter  Provided!,  that  fishing  or 
entry  on  all  or  any  part  of  individual 
areas  may  be  temp<warily  suspended  by 
posting  upon  occasions  of  unusual  or 
critical  conditions  ot,  or  affecting,  land, 
water,  vegetation  or  fish  and  wildlife 
populations. 


S32.S 

nsiMn^  uvf  wmuniv 

The  following  provisions  shall  apply 
to  each  person  while  engaged  in  public 
sport  fishing  on  a  wildlifia  refuge  area: 

(a)  Each  p>erson  shall  secure  and 
possess  the  required  State  hcense. 

(b)  Each  person  shall  comply  with  the 
appUcable  provisions  of  Federal  law 
and  regulation  iix:luding  this  j 
subchapter. 

(c)  Each  (>erson  shall  comply  with  the 
applicable  provisions  of  the  laws  and 
regulations  of  the  State  wherein  any 
area  is  located  unless  the  same  are 
further  restricted  by  Federal  law  or 
regulation. 

(d)  Each  person  shall  comply  with  the 
terms  and  conditimu  authorizing  access 
and  use  of  the  wildlife  refuge  area. 

(e)  Each  pera<»i  shall  comply  with  the 
provisions  of  any  refuge-specific 
regulation  governing  fishing  on  the 
wildlife  refuge  area.  Regulations  for  a 
particular  Mrikilife  refuge  are  available  at 
its  headquarters  office.  In  addition, 
refuge-specific  fishing  regulations 
appear  in  §§  32.20  through  32.71. 

132^    Prooedurea  for  publication  of 
refuga-epecMc  fIshinQ  rsQulattooa. 

(a)  Refuge-specific  fishing  regulations 
are  issued  only  at  the  time  of  or  after  the 
opening  of  a  %vildlifia  refuge  aree  to  sport 
fishing. 

(b)  Refuge-specific  fishing  regulations 
may  contain  the  following  items: 

(1)  Fish  species  that  may  be  taken; 

(2)  Seasons; 

(3)  Creel  limits; 

(4)  Methods  of  fishing; 

(5)  Description  of  areas  open  to  fishing; 
or 

(6)  Other  provisions  as  required.         I 

(c)  Refuge-specific  fishing  regulations 
will  not  Uberahze  existii^  State  laws  or 
regulations. 

(d)  Refuge-specific  fishing  regulations 
are  subject  to  change  and  the  public  is 
invited  to  submit  suggestions  and 
comments  for  consideration  at  any  time. 

(e)  Rafuge-specific  fishing  regulations 
are  initially  published  in  the  daily  issue 
of  the  Federal  Ragislsr  and  appear 
subsequently  in  $§32.20-32.71  of  this 
part. 


(0  Refuge-specific  fishing  regulations 
may  be  amended  as  needed  when 
unpredictable  changes  occur  in  fish  and 
wildlifia  populations,  habitat  conditions 
or  in  other  factors  affecting  a  refuge's 
fish  and  wildlife  resources. 

132.7    List  of  rafuga  unHa  open  to  hunUng 
andAir  fishing. 

Refuge  units  opeh  to  hunting  and/or 
fishing  in  accordance  with  the 
provisions  of  subpart  A  of  this  part  and 
§§  32.20-32.71,  inclusive,  are  as 
follows: 


Blowing  Wind  Cava  NatioBal  Wildlifs  Refuge 
Bon  Secour  Natiooai  Wildlife  Refuge 
Choctaw  National  Wildlife  Refuge 
EufauU  Natiooal  Wildlife  Rafuga 
Wheeler  National  Wildlife  Rs&iga 


Alaska  Maritime  National  Wildlife  Rafuga 
Alaska  Peninsula  National  Wildlife  Refuge 
Arctic  National  Wildlife  Refuge 
Becharof  National  Wildlife  Refuge 
Innoko  National  Wildlife  Refuge 
Izembek  Natiooal  Wikiltfe  Rehige 
Kanuti  National  Wildlife  Refuge 
Kenai  National  Wildlife  Refuge 
Kodiak  National  Wildlife  Refuge 
Ko>-ukuk  National  Wildlife  Refuge 
Nowitna  National  Wildlife  Refuge 
Salawik  National  Wildlife  Reftige 
Tetlin  National  Wildlife  Rafuga 
Togiak  National  Wildlife  Refuge 
Yukon  Delta  National  Wildlife  Refuge 
Yukon  Flats  National  Wildlife  Refuge 

Arizona 

Buenos  Aires  National  Wildlife  Refuge 
Cabeza  Prieta  National  Wildlife  Refuge 
Cibola  National  Wildlife  Refuge 
Havasu  National  Wildlife  Refuge 
Imperial  National  Wildlife  Refi^ 
Kofa  National  Wildlife  Refuge 
San  Bernardino  National  Wildlife  Refiiga 

Arkaaaaa 

Big  Lake  National  Wildlife  Refuge 
Cache  River  National  Wildlife  Refuge 
Felsenthal  National  Wildlife  Refuge 
Holla  Bend  National  Wildlife  Refuge 
Overflow  National  Wildlife  Refiige 
Wapanocca  National  Wildlife  Refuge 
White  River  National  Wildlife  Refuge 

Califoraia 

Cibola  National  Wildlife  Refuge 
Clear  Lake  National  Wildlife  Refuge 
Colusa  National  Wildlife  Refuge 
Delevan  National  Wildlife  Rehige 
Havasu  National  Wildlife  Refuge 
Humboldt  Bay  National  Wildlife  Refuge 
Imperial  National  Wildlife  Refuge 
Kern  National.  Wildlife  Refuge 
Kesterson  National  Wildlife  Refuge 
Lower  Klamath  National  WildUfe  Refiige 
Merced  National  Wildlife  Refuge 
Modoc  National  Wildlife  Refuge 
Sacramento  National  Wildlife  Refuge 
Salinas  River  National  Wildlife  Rehige 
Salton  Sea  National  Wildlife  Refuge 
San  Francisco  Bay  National  Wildlife  Refuge 
San  Luis  National  Wildlife  Refuge 


San  Pablo  National  Wildlife  Raftiga 
Sutter  National  Wildlife  Refuge 
Tula  Uks  National  Wildlife  Refuge 
Willow  Creek  National  WUdlife  Re&ge 

Colorado 

Alamosa  National  Wildlife  Rafuga 
Arapaho  National  Wildlife  Refiiga 
Browns  Park  National  Wildlife  Refuge 
Monte  Vista  National  Wildlife  Refuge 

Cemtscticnt 

(Reservedl 

Delaware 

Bombay  Hook  National  Wildlife  Refuge 
Prime  Hook  National  Wildlife  Refuge 

Florida 

Arthur  R  Marshall  Loxahalchee  National 

Wildlife  Refuge 
Cedar  Keys  National  Wildlife  Refuge 
Chassahov^tzka  National  Wildlife  Refuge 
Egmont  Key  National  Wildlife  Refuge 
Kobe  Sound  National  Wildlife  Refuge 
).N.  "Ding"  Darling  National  Wildlife  Refuge 
Lake  Woodruff  National  ^O'iidlife  Refuge 
Lower  Suwannee  National  Wildlife  Refuge 
Merrit  Island  National  Wildlife  Refuge 
Pelican  Island  National  Wildlife  Refiige 
Pinellas  National  Wildlife  Refuge 
St  Marks  NaHonal  Wildlife  Rehige 
St.  Vincent  National  Wildlife  Refuge 

Georgia 

Banks  Lake  National  Wildlife  Rehige 
Blackboard  Island  National  WUdlife  Rehige 
Eufeula  National  Wildlife  Refuge 
Harris  Neck  National  Wildlife  Rehige 
Okefenokee  National  Wildlife  Rehi^ 
Piedmont  National  Wildlife  Refuge 
Savannah  National  Wildlife  Rehige 
Wassaw  National  Wildlife  Rehige 
Wolf  Island  National  Wildlife  Rehige 

Hawaii 

Hakalau  Forest  National  Wildlife  Refuge 
Idaho  I    , 

Bear  Lake  National  Wildlife  Refuge 
Camas  National  Wildlife  Refuge 
Deer  Flat  National  Wildlife  Rehige 
Grays  Lake  National  Wildlife  Refuge 
Kootenai  National  Wildlife  Refuge 
Minidoka  National  Wildlife  Rehige 

Qlinoii 

Chautauqua  National  Wildlife  Refuge 
Crab  Orchard  National  Wildlife  Refuge 
Mark  Twain  National  Wildlife  Refuge 
Upper  Mississippi  River  Wildlife  and  Fish 
Refuge 

Indiana  ' 

Muscatatuck  National  Wildlife  Refuge 

iewa  I 

De  Soto  National  Wildlife  Refiige 
Mark  Twain  National  Wildlife  Refuge 
Union  Slough  National  Wildlife  Refuge 
Upper  Mississippi  River  Wild  Ufe  and  Fish 
RefiigB  I 

Kanaaa 

Flint  Hills  National  Wildlife  Rehige 
Kirwin  National  Wildlife  Rehige 
Quivira  National  WildUfe  Reh^ 
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Kentucky 

Reelfoot  National  WUdlifia  Rsfuge 

Louiaiana 

Atchafelaya  National  Wildlife  Refug« 
Bayou  Sauvage  National  Wildlife  Rafu^A 
Bogue  Chitto  National  Wildlife  Refuge; 
Cameron  Prairie  National  Wildlife  RefiiKe 
Catahoula  NaHonal  WUdlife  Refuge 
D'Aibonne  National  Wildlife  Refuge 
Delta  National  WUdlife  Refuge 
Lacassine  National  Wildlife  Refuge 
Lake  Ophelia  National  Wildlife  Refuge 
Sabine  National  Wildlife  Refuge 
Tensas  River  National  Wildlife  Refuge 
Upper  Ouachita  National  Wildlife  Refuge 

Maim 

Rachel  Carson  National  Wildlife  Refuge 
Moosehom  National  Wildlife  Refuge 
Pond  bland  National  Wildlife  Refi^ 
Sunkhaze  Meadows  National  Wildlife  Refuge 

Maryland 

Blackwater  National  Wildlife  Refuge 
Eastern  Neck  National  Wildlife  Refuge 

Massachusetts 

Great  Meadows  National  Wildlife  Refuge 
Monomoy  National  Wildlife  Refuge 
Nantucket  National  Wildlife  Refuge 
Oxbow  National  Wildlife  Refuge 
Parker  River  National  Wildlife  Refiige 

Michigan 

Har6br  Island  National  Wildlife  Refuge 
Seney  National  Wildlife  Refuge 
Shiawassee  National  WUdlUis  Refuge 

Minnesota 

Agassiz  National  Wildlife  Refuge 
Big  Stone  National  Wildlife  Refuge 
Minnesota  Valley  National  Wildlife  Refuge 
Rice  Lake  National  Wildlife  Refuge 
Sherburne  National  Wildlife  Refuge 
Tamarac  National  Wildlife  Refuge 
Upper  Mississippi  River  Wild  Life  and  Fish- 
Refuge 

Mississippi  >^^ 

Bogue  Chitto  National  Wildlife  Mfbge 
Dahomey  National  Wildlife  Refuge 
Hillside  National  Wildlife  Refuge 
Mathews  Brake  National  Wildlife  Refuge 
Morgan  Brake  National  Wildlife  Refuge 
Noxubee  National  Wildlife  Refuge 
Panther  Swamp  National  Wildlife  Refuge 
St.  Catherine  Creek  National  Wildlife  Refuge 
Yazoo  National  Wildlife  Refuge 

Missouri 

Mark  Twain  National  Wildlife  Refuge 
Mingo  National  Wildlife  Refuge 
Squaw  Creek  National  Wildlife  Refuge 
Swan  Lake  National  Wildlife  Refuge 

Montana 

Benton  Lake  National  Wildlife  Refiige 
Black  Coulee  National  Wildlife  Refine 
Bowdoin  National  Wildlife  Refuge 
Charles  M.  Russell  National  Wildlife  Refuge 
Creedman  Coulee  National  Wildlife  Refuge 
Hailstone  National  WUdlife  Refuge 
Halfbnaed  Lake  National  WUdlife  Refuge 
Hewitt  Lake  National  Wildlife  Refiige 
Lake  Mason  National  WUdlife  Refuge 
Lake  Thibadeau  National  WUdlife  Refuge 


Lamesteer  National  Wildlife  Refiige 
Lee  Metcalf  National  WUdUfe  Re^ 
Medicine  Lake  National  WUdlife  Refuge 
National  Bison  National  Wildlife  Refuge 
Nine-Pipe  National  Wildlife  Rafiige 
Pablo  National  Wildlife  Refiig^ 
Red  Rock  Lakes  National  Wildlife  Refuge 
Swan  River  National  WUdlife  Refuge 
UL  Bend  National  WUdlife  Refuge 
War  Horse  National  WUdUfe  Re^ 

Nebraska 

Crescent  Lake  National  Wildlife  Refuge 
De  Soto  National  WUdlife  Refuge 
Valentine  National  WUdlife  Refiige 

Nevada 

Ash  Meadows  National  WUdlife  Refuge 
Desert  National  WUdlife  Refuge 
Pahranagat  National  WUdlife  Reftige 
Ruby  Uke  NaHonal  WUdUfe  Refu^ 
Sheldon  National  WUdlife  Refuge 

New  Hampshire 

[Reserved] 
New  Jersey 

Edwin  B.  Forsythe  National  WUdUfe  Refuge 
Great  Swamp  National  WUdlife  Refuge 
Supawna  Meadows  National  Wildlife  Refuge 

New  Mexico 

Bitter  Lake  National  WUdlife  Refuge 
Bosque  del  Apache  National  Wildlife  Refuge 
Las  Vegas  National  WUdlife  Refuge 
Maxwell  National  WUdlife  Refuge 
Sevilleta  National  WUdUfe  Refuge 

New  York 

Elizabeth  A.  Morton  National  WUdlife  Refuge 
Iroquois  National  Wildlife  Refuge 
Montezuma  National  WildUfe  I^fuge 
Wertheim  National  WUdlife  Refuge 

North  Caroliiui 

Alligator  River  National  WUdUfe  Refuge 
Cedar  Island  National  Wildlife  Refuge 
Great  Dismal  Swamp  National  Wildlife 

Refuge 
MacKay  Island  National  Wildlife  Refuge 
Mattamuskeet  National  WildUfe  Refuge 
Pea  Island  National  WUdlife  Refuge 
Pee  Dee  National  WUdlife  Refuge 
Roanoke  River  National  Wildlife  Refuge 
Swanquarter  National  WUdlife  Refuge 

North  Dakota 

Arrowwood  National  WUdlife  Refuge 
Audubon  National  Wildlife  Refuge 
Chase  Lake  National  Wildlife  ReKige 
Des  Lacs  National  WUdlife  Refuge 
J.  Clark  Salyer  National  Wildlife  Refuge 
Lake  Alice  National  Wildlife  Refuge 
Lake  Nettie  National  Wildlife  Refine 
Lake  Zahl  National  WUdlife  Refuge 
Long  Lake  National  WUdlife  Refuge 
Lostwood  National  Wildlife  Refuge 
Slade  National  WUdlife  Rehige 
TewaukoD  National  WUdlife  Refuge 
Upper  Souris  National  WUdUfe  Refuge 

Ohio 

Cedar  Point  National  Wildlife  Refuge 
Ottawa  National  Wildlife  Reftige 

OkUhoma 

Little  River  National  Wildlife  Refuge 


Optima  National  WUdlife  Rafiige 
Salt  Plains  National  WUdUfe  Refuge 
Seouoyah  National  WUdlife  Refirae 
Tishomingo  National  WUdlife  Refuge 
WashiU  National  WUdlife  Refuge 
Wichita  Mountains  National  Wildlife  Refugs 

Ankeny  National  WUdUfe  Refuge 
Bandon  Marsh  National  Wildlife  Refuge 
Baskett  Slough  National  WUdlife  Refuge 
Bear  VaUey  National  WUdUfe  Reftige 
Cold  Springs  National  WUdlife  Refuge 
Deer  Flat  National  WUdUfe  Refiige 
Hart  Mountain  National  WUdlife  Refiige 
Klamath  Forest  National  WUdUfe  Reftige 
Lewis  and  Qark  National  WUdlife  Refuge 
Lower  KlamaUi  National  Wildlife  Refuga 
Malheur  National  WUdUfe  Reftige 
McKay  Creek  National  Wildlife  Refuge 
Sheldon  National  WUdlUie  Refuge 
Umatilla  National  WildUfe  Refuge 
Upper  Klamath  National  Wildlife  Refuge 

PcBBsyhraaia 

Erie  National  Wildlife  Refiige 

Tinicum  National  Environmental  Center 

Puerto  Rico 

(Reserved] 

Rhode  Island 

(Reserved) 

South  CaraUoa 

Cape  Romain  National  WUdlife  Refuge 
Carolina  SandhUk  National  Wildlife  Refuge 
Pinckney  Island  National  WUdUfe  Refuge 
Santee  National  WildUfe  Refuge 
Savannah  National  Wildlife  Refuge 

South  DakoU 

Lacreek  National  Wildlife  Refuge 
Pocasse  National  Wildlife  Reftige 
Sand  Lake  National  Wildlife  Refuge 
Wauby  National  Wildlife  Refuge 


Chickasaw  National  WildUfe  Refuge 
Cross  Creeks  National  WUdlife  R^e 
Hatchie  National  Wildlife  Refiige 
Lake  Isom  National  Wildlife  Refiige 
Lower  Hatchie  National  Wildlife  Refiige 
Reelfoot  National  Wildlife  Refuge 
Tennessee  National  WUdlife  Refiiga 

Tbu«  I 

Anahuac  National  Wildlife  Refuge 
Aransa^  National  WUdUfe  Refiige 
Big  Boggy  National  WUdlife  Refiige 
Brazoria  National  Wildlife  Refuge 
Buffalo  Lake  National  Wildlife  Refuge 
Hagerman  National  Wildlife  Refuge 
Laguna  Atascosa  National  Wildlife  Refuge 
McFaddin  National  Wildlife  Refiige 
San  Bernard  National  Wildlife  Ridago 
Texas  Point  National  WildUfe  Refiige 

Utah 

Bear  River  National  Wildlife  Refuge 
Fish  Springi  National  WUdlife  Reftige 
Ouray  National  Wildlife  Refuge 

Vermont 

Missisquoi  National  Wildlife  Refiig« 

VirgiBia 

Back  Bay  National  WUdlife  Refiige 
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Chinocteague  National  Wildlife  Refugs 
Great  Dismal  Swamp  National  Wildlife 

Refuge 
Mason  Neck  National  Wildlife  Refuge 
Presquile  National  Wildlife  Refuge 

WaahingtoD 

Columbia  National  Wildlife  Refuge 

Conboy  Lake  National  Wildlife  Refuge 

Julia  Butler  Hansen  Refuge  for  the  Columbian 

White-tailed  Deer  i 

McNary  National  Wildlife  Refuge  ' 


Ridgefield  National  Wildlife  Refuge 
Toppenish  National  Wildlife  Refuge 
Umatilla  National  Wildlife  Refuge 
Willapa  National  Wildlife  Refuge 

WeatVirgiiua 

(Reserved] 
Wiaconain 

Fox  River  National  Wildlife  Refuge 
Horicon  National  Wildlife  Refuge 
Necedah  National  Wildlife  Refuge 


Trempealeau  National  Wildlife  Refuge 

Wyoming 

National  Elk  Refuge 

Pathfinder  National  Wildlife  Refuge 

Seedskadee  National  Wildlife  Refuge 

Pacific  lalanda  Territory 

Johnston  Atoll  National  Wildlife  Refuge 

1 32.8    Ar**s  ckM«d  to  hunting. 


Prodamatlona  and  orders 

State 

Land  and  tMatars  wnhm  boundary  and  adtacent  to, 
or  m  the  vidnlly  ol- 

r^itetlrM 

No. 

Date 

Nov.  20.  1959 

Oa  15.  1960 

Now.  3.  1970 

Alabama „., 

do -.; — 

do „...; — 

Artcaneas , 

do „ 

do 

Detowwre 

Ftortda 

Wtieetar  National  WHdHte  Refuge 

24  FR  9513. 

do 

Eutaula  National  WHdHte  Retuge 

25  FR  9899 

35  FR  16935. 

3  CFR  Cum.  Supp.  4  FR  1309. 

23  FR  8429. 

3FR591. 

28  FR  6228. 

18  FR  7837 

25  FR  10030. 

3  CFR  1947  Supp  .  12  FR  8039. 

2325 

Mar.  21.  1930  

Oct  24,  1956 

Mar.  15.  1938  

July  13,  1983  

Oct.  22,  1953 

Oct.  20.  I960 

Dec  2.  1947 

Apr.  10,  1939 

Nov.  3.  1970 

Big  Lake  National  WHdMe  Refuge 

Ho«ia  Bend  Natlorwl  WHdMa  Refuge  

2274 

WMe  River  Nattooai  Wildlife  Refuge  

Bombay  Hook  Nattor^ai  WMdWe  Refuge  

St  MaiVs  National  WIlcHlfe  Refuge  

2758 

do ^ 

do ^.™ 

Georgia 

do -..+ 

do ^ 

Mirtola l 

do ; 

kNWB  

do  

"dng"  Oamng  National  Wildlife  Refuge 

2239 

Savarviah  Natkxwl  WHdHfe  Refuge 

3  CFR  Cum  Supp    4  FR  1595. 

Eutaula  WikKlfe  Refuge  

35  FR  16&35. 

Nov.  3.  1970 

Oct.  1.  1947 

Wassaw  Natk>nal  WHdHfe  Refuge  

35  FR  16936 

2746 

Horistwe  Lake.  Alexander  County 

do 

Upper  Mississippi  River  WHd  Ufe  and  Fish  Refuge 

Lacasslr>e  National  WlklHfe  Refuge 

Sabine  NaDofMl  Wildiite  Refuge 

3  CFR   1947  Suoo  12  FR  6521. 

2748 

Sept  9,  1953 

Oct  2,  1958 

18  FR  5495. 

3  CFR,  1958  Supp.;  23  FR  7825. 

2322 

Feb.  7.  1939  

Sept  26.  1962  

Nov.  19.  1982  

Dec.  2.  1969 

LouWww ^ 

do ± 

do 

do 

Maryland 

Massactiusells 

Minneeota  „ 

Montana „.) 

do 

3  CFR.  Cum.  St^l  4  FR  81 1. 
27  FR  9516. 
47  FR  52183. 
34  FR  19077 

Delta  National  WUdllfe  Refuge 

LacassJne  National  WikHlfe  Refuge 

Martin  NatKXWl  WiWlife  Refuge  

Partier  River  National  WHdIHe  Refuge  

Upper  Mississippi  River  WUd  Ufe  and  Fisb  Refuge 
Red  Rock  Lakes  National  WHdkfe  Refuge  

2617 

Aug.  13.  1960 

Oct  18.  1948 

Oct.  2.  1958 

25  FR  7741. 

3  CFR.  1948  Supp.  13  FR  6115. 
3  CFR.  1958  Supp.  23  FR  7825. 
1  FR  1554 

2200 

Oct  7.  1936 

Aug.  30,  1978 

May  9.  1939 

Cttarles  M.  Russell  Natk>nal  WUdttfe  Refuge 

Pea  Island  National  WMllfe  Refuge 

Swanquarter  Natkxvil  WHdIile  Refuge 

41  FR  31539 

2284 

Hottn  CaroHfw 

3  FR  912 

2129 

July  18.  1935 

Aug.  21.  1963 

Sept.  22.  1967 

Sept.  27.  1964 

June  6.  1932 

Apr.  10.  19;« 

Sept  13.  1968 

Oct  8.  1963 

Aug.  23.  1956 

Oct  16.  1939 

Aug.  13.  1954  

Jan.  5.  1962 

do 

do 

49  Stat.  3450. 

Mackay  Island  Natlor>al  Wildlife  Refuge 

28  FR  9209. 

2000 

do „.. 

do 

Pee  Dee  Natkjnal  WHdWe  Refuge 

do 

Cape  Ftomanaln  Natkxial  WHdHfe  Refuge 

32  FR  13384.  33  FR  749.  Jan.  20.  1968. 
49  FR  38141. 
47  Stat  2513. 

2329 

do. 

do ^ 

Tennessee  ._+ _ 

Texas „_...A „ 

VlrgWa _ 

do .J. 

Savanf«h  NatkXMil  WlkJIIfe  Refuge 

3  CFR  Cum  Supp    4  FR  1595. 

Cape  Romam  National  WikJhfe  Refuge 

33  FR  12964. 

Cross  Creeks  NaOorwl  WHdHfe  Refuge 

28  FR  10782. 

21  FR  6513. 

3  CFR  Cum  Suoo  4  FR  4285. 

2370 

Aransas  National  WHdHfe  Regudge 

Back  Bay  National  WUdMfe  Refuge 

19  FR  5290 

* 1 

OO  <......,i.ui 

Back  Bay  National  WHdMe  Refuge 

27  FR  104;  27  FR  858. 

Aug.  21.  1963 

Oct  9.  1969 „.... 

Now.  7.  1940 

Od  2.  1968 

Mackay  Island  Natioruri  WHdHfe  Refuge 

28  FR  9209 

do , 

ll4ason  Neck  Natiorwl  WHdMe  Refuge 

34  FR  15653. 

2439 

Waahlngtoo  ..].._.. 

Wiaconain 

Wlttapa  Natkxial  WHdHfe  Refuge  

3  CFR  Cum  SiJOO    5  FR  4443. 

Upper  Mississippi  River  WHd  LJIe  and  Fish  Refuge 

3  CFR.  1958  Supp.:  23  FR  7625. 

Subpart  &— Refuga-Specific 
Regulationa  for  Hunting  and  Fishing 

S32.20    AlirtMHta. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Blowing  Wind  Cave  National  Wildlife 
Refuge 

A.  Hunting  of  Migratory  Came  Birds. 
(Reserved) 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Sauty  Creek  Wildlife  Management 
Area  regulations  apply. 


C.  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing.  (Reserved) 

Bon  Secour  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved) 

B.  Upland  Game  Hunting.  (Reserved] 
C  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  only  from  sunrise 
to  sunset. 

2.  Only  nonmotorized  boats  and  l)oats  with 
electric  motors  are  permitted  on  Gator  and 
Little  Gator  Lakes. 

Choctaw  National  Wildlife  Refuge 


A.  Hunting  of  Migratory  Game  Birds. 
(Reserved) 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  rabbit,  raccoon  and  opossum  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required. 

2.  Hunting  of  squirrel  and  rabbit  is 
permitted  during  the  State  season  only 
through  December  15. 

3.  Hunting  of  raccoon  and  opossum  is 
permitted  only  during  February. 

C.  Big  Game  Hunting  Hunting  of  white- 
tailed  deer  and  feral  hogs  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Permits  are  required. 

2.  Only  archery  hunting  is  permitted. 
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3.  Hunting  is  permitted  from  the  opening 
day  of  tiie  State  season  through  December  15. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  reKige  subject  to  the 
following  condition:  Pishing  is  permitted 
onty  from  sunrise  to  sunset. 

EufanU  Nmionai  WikUifc  KaA^ 

A.  Hunting  ofMig^ory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  mourning 
dovas,  snipe  and  woodcock  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Permits  are  required. 

2.  Hunting  of  Canada  geese,  ducks  and 
coots  is  permitted  only  on  Mondays, 
Wednesdays  and  Saturdays  until  noon. 

3.  Hunting  is  not  f)ermitted  outside  the 
area  assigned  to  the  hunting  parties. 

4.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only  non- 
toxic shot. 

5.  Hunters  are  required  to  check  in  and  out 
of  the  refuge. 

6.  Checking  bagged  game  is  required. 

7.  Canada  geese  may  be  harvested  only 
until  the  refuge  harvest  quota  is  reached. 

8.  Hunter  may  not  possess  or  use  more 
than  25  shells  per  day  when  waterfowl 
hunting. 

B.  Upland  Game  Hunting.  Hunting  of  quail 
and  rabbit  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  ibllowing 
conditions: 

1.  Permits  are  required. 

2.  Htmting  is  pennitted  from  the  first  day 
following  the  close  of  the  State  waterfowl 
season  through  the  end  of  the  respective 
seasons. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Permits  are  required. 

2.  Archery  hunting  is  p>ermitted  aa  the 
Alabama  portion  of  the  refuge  during  the 
entire  State  archery  season  except  during 
scheduled  youth  hunts. 

3.  Checking  of  bagged  game  is  required. 

4.  A  two-day  youth  hunt  is  permitted 
during  the  Alabama  and  Georgia  either-sex 
firearm  season. 

5.  Only  peraooa  age  16  or  younger  are 
permitted  to  hunt  with,  cany,  handle  or 
discbarge  a  firearm  during  a  youth  hunt. 

6.  Youth  hunters  are  required  to  check  in 
and  out  of  the  refuge  during  the  youth  himt. 

D.  Sport  Fishing.  Fishing,  frogging  and 
turtle  trapping  are  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1.  Fishing,  frogging  and  turtle  trapping  are 
permitted  year-round  in  all  refuge  waters 
contiguous  with  the  Walter  F.  George 
Reservoir.  •< 

2.  lushing,  including  bowfishing,  is 
permited  from  March  1  through  October  31 
only  from  sunrise  to  sunset  on  all  refuge 
Impoundments  and  waters  other  than  the 
Walter  F.  George  Reservoir. 

Wheder  Natiom*!  Wildlifii  Refuge 

A.  Hunting  ofUipatoiy  Game  Birds. 
Hunting  of  mourning  dovee  is  permitted  on 
designated  areas  o{  thg  refuge  sub^  to  tiie 
following  condition:  Permits  are  required. 


B.  Upland  Came  Hunting.  Hunting  of 
squirrel,  rabbit,  racoon  and  opossum  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  special  condition: 
Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  toUovring 
condition:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Bank  fishing  is  not  permitted  around  the 
shoreline  of  the  refuge  headquarters. 

2.  All  other  refuge  waters  are  open  to 
fishing  year-round  unless  otherwise  posted. 

3.  Entry  and  use  of  airboats  and  hovercraft 
is  prohibited  on  all  waters  within  the  refuge 
boundaries. 

.  4.  Entry  and  use  of  personalized  watercrait, 
such  as  Init  not  limited  to,  jetskis, 
watercycles.  and  waterbikes  afe  pn^bited 
on  all  waters  within  the  boundaries  of  the 
refuge  except  that  portion  of  the  Tennessee 
River  and  Flint  Creak  from  its  mouth  to  mile- 
marker  three. 

§32.21     Alaska. 

Alaska  refuges  are  opened  to  hunting, 
fishing  and  trapping  pursuant  to  the 
Alaska  National  Interest  Lands 
Conservation  Act  (Pub.  L.  96-487.  94 
Stat,  2371).  Information  regarding 
specific  refuge  regulations  can  be 
obtained  from  the  Region  7  Office  of  the 
U.S.  Fish  and  Wildlife  Service, 
Anchorage,  AK,  or  by  contacting  the 
manager  of  the  respective  individual 
rehige.  c 

{32^    Arizona. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 

are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Buenos  Aires  Natieaa]  WiMItft  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots  and  mourning 
and  white-winged  doves  is  permitted  on 
designated  areas  of  the  refuge. 

B.  Upland  Game  Hunting.  Hunting  of 
cottontail  rabbit,  jackrabbit,  coyote,  fox, 
bobcat,  ringtail,  skunk,  coatimundi,  badger, 
raccoon  and  weasel  is  permitted  on 
designated  areas  of  the  refuge.  The  following 
restrictions  apply: 

1.  Hunting  is  permitted  from  September  1 
through  March  31. 

2.  Quail  hunting  is  prohibited. 

C.  Big  Game  Hunting.  Hunting  of  mule 
deer  and  white-tailed  deer,  javelina,  feral 
hogs  and  mountain  lions  is  permitted  on  I 
designated  areas  of  the  refuge. 

D.  Sport  Fishing.  [Reser\'edJ 

CaiMaa  PrMa  Nattanal  Wildlife  Refi^ 

A.  Hunting  ofMiffotory  Game  Binis. 
(Reserved] 

B.  Vpkmd  Game  Hunting.  fReservedl 

C.  Big  Game  Hunting.  Hunting  of  desert 
bighorn  sheep  is  pennitted  on  designated 
areas  of  the  refuge  subject  to  Ae  Ibllowing 
cottditioB:  Entry  permits  are  required. 


D.  Sport  Fishing.  [Reservedl 

Cibola  NaliaMi  WiyiUa  Bift«i 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  moorhens, 
mourning  and  white-winged  doves  is 
permitted  on  designated  areas  of  the  refugis 
subject  tp  the  following  conditions: 

1.  hton-toxic  shot  is  required  for  all 
migratory  game  bird  hunting,  h  is  prohibited 
to  possess  migratory  game  birds  «nth  lead 
shot  in  possession. 

2.  Legal  weapon  shell  be  shotgun  only. 

3.  Special  Use  Permits  are  required  for  all 
hunting  guides. 

4.  Himting  is  not  permittad  within  SO  yards 
of  any  road  or  levee  or  within  250  yards  of 
any  farm  vrarker. 

5.  Pit  or  perasanant  blinds  are  not 
permitted. 

6.  Migratory  game  bird  htmting  will  cease 
at  3  p.m.  each  day. 

7.  The  following  additional  restrictions 
apply  to  Zone  HA: 

i.  During  the  Arizona  waterfowl  season. 
Farm  Unit  2  is  closed  to  dove  hunting  until 
noon  each  day. 

ii.  In  Farm  Unit  2,  waleriiawl  hunters  must 
remain  within  50  feet  or  designated  stations 
while  hunting  except  when  actively 
retrieving  downed  birds. 

iii.  During  the  goose  season,  the  Hart  Mine 
Marsh  Area  is  closed  lo  huatlng  until  10  a.m. 
daily. 

iv.  Hunters  are  restricted  to  10  shells  per 
day.  except  in  the  Hart  Mine  Marsh  area. 

B.  Upland  Game  Huating.  Hunting  of  quail 
and  cottontail  rabbit  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  The  legal  weapon  shall  be  shotguns  and 
bows  and  arrows. 

2.  Non-toxic  shot  is  required  ft>r  Farm  Unit 
2  and  the  Island  Unit. 

3.  During  the  Arizona  waterfowl  season, 
hunting  of  quail  and  rabbit  is  not  permitted 
in  Farm  Unit  2  until  noon. 

4.  Hunting  of  cottontail  rabbit  is  permitted 
from  September  1 ,  through  the  last  day  of  the 
respective  State's  quail  season. 

5.  Hunting  is  permitted  from  one-half  hour 
before  sunrise  to  3  pan.  daily. 

6.  Hunting  is  not  permitted  within  SO  yards 
of  any  road  or  levee  or  250  yards  of  any  turn 
worker. 

C.  Big  Coma  Hunting.  Hunting  of  mule 
deer  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 

1.  Ehiring  the  waterfowl  season,  hunting  of 
deer  is  not  permitted  oo  Farm  Unit  2  twfore 
12  p.m.  eacjiday. 

2.  Only  antlerad  deer  may  be  taken. 

D.  Sport  Fishing.  Ftshing  is  permitted  on 
designated  areas  of  the  refuge  sul^ect  to  the 
following  conditioDs: 

1.  Pishing  is  permittad  during  respective 
State  seasons  in  tiie  cbaBaelizad  portions  of 
the  Colorado  River  in  Zone  I,  and  Zone  n, 
and  the  Old  River  Channel  of  the  Cokvado 
River. 

2.  fSishing  is  pennitted  from  Mardi  15 
through  Labor  Day  in  Cibola  Lake  and  the 
channelized  portion  of  the  Colorado  River  In 
Zone  in. 
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HavMU  National  WlMlifi  Rafiiga  ' 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  mourning  and  white- winged 
doves,  ducki.  coots,  gallinules.  geese  and 
common  snipe  it  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions; 

1.  Neither  hunters  nor  dogs  may  enter 
closed  areas  to  retrieve  game. 

2.  Pits  and  pennanent  blinds  are  not 
permitted. 

3.  The  following  regulations  apply  only  to 
Pintail  Slough  (all  refuge  lands  north  of  the 
north  dike): 

i.  Permits  are  required  for  waterfowl  i 
hunting. 

ii.  Dove  hunting  is  pennitted  only  during 
the  September  season. 

B  Upland  Game  Hunting.  Hunting  of  quail 
and  cottontail  rabbit  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Hunting  of  quail  is  not  permitted  OD 
Pintail  Slough. 

2.  Hunting  of  cottontail  rabbit  in  Pintftil 
Slough  is  permitted  only  during  September. 

3.  Only  shotguns  and  bows  and  arrows  are 
permitted.  , 

4.  Hunting  is  pennitted  from  >/z  hour  before 
sunrise  to  sunset  only. 

C  Big  Game  Hunting.  Hunting  of  desert 
bighorn  sheep  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Hunting  is  only  pennitted  ott  the 
part  of  the  Bill  Williams  Unit  south  of  tihe 
Planet  Ranch  Road  in-Unit  44A.  | 

D.  Sport  Fishing.  Fishing  and  firogging  are 
permitted  on  designated  areas  of  the  refoge 
subject  to  the  following  condition: 
Designated  portions  of  TopKick  Marsh  are 
closed  to  all  entry  from  October  1  through 
January  31. 

Imperial  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  mourning  and  white-winged 
doves,  ducks,  coots,  moorhens,  geese  and 
common  snipe  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Pits  and  permanent  blinds  alv  not 
pennitted.  I 

B.  Upland  Game  Hunting.  Hunting  oF 
quail,  cottontail  rabbit,  coyote,  fox  andl 
bobcat  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  Only  shotguns  and  bows  and  arrows  are 
permitted. 

2.  Hunting  of  cottontail  rabbit  is  pennitted 
from  September  1  through  the  last  day  of  the 
State  quail  season.  j 

3.  Hunting  is  permitted  from  Vt  hour  before 
sunrise  to  sunset  only.  | 

C.  Big  Game  Hunting.  Hunting  of  miile 
deer  and  desert  bighorn  sheep  is  pennitted 
on  designated  areas  of  the  refuge. 

D.  Sport  Fishing.  Fishing  and  frogging  are 
p>ennitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition: 
Designated  portions  of  Martinez  Lake  and 
Fergerson  Lake  are  closed  to  entry  frocp 
October  1  to  March  1. 

Ko£a  National  WildliA  Kafiiga 

A.  Hunting  of  Migratory  Game  Birds 
IReserved] 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  cottontail  rabbit,  coyote,  fox  anc 


bobcat  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  Hunting  of  cottontail  raUbit,  coyote,  fox 
and  bobcat  is  permitted  from  the  opening  day 
of  the  State  quail  season  through  February  28 
except  as  provided  below. 

2.  Hunting  of  coyote,  fox  and  bobcat  is  not 
permitted  during  the  deer  season  except  that 
deer  hunters  with  valid  Unit  45A,  45B  and 
45C  deer  permits  may  take  these  predators 
until  a  deer  is  taken. 

3.  Hunting  is  not  permitted  in  the  area 
known  as  Qystal  Hill  Campground. 

C.  Big  Game  Hunting.  Hunting  of  mule 
deer  and  desert  bighorn  sheep  is  permitted 
on  designated  areas  of  the  refuge. 

D.  Sport  Fishing.  IReserved] 

San  Bernardino  National  WildlifiB  Rafiige 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved) 

B.  Upland  Game  Hunting.  Hunting  of  quail 
and  cottontail  rabbits  is  pennitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1 .  Only  shotguns  are  pennitted. 

2.  Cottontail  rabbit  season  shall  open  on 
September  1  and  close  on  the  last  day  of  the 
State  quail  season. 

C.  Big  Game  Hunting.  (Reserved) 

D.  Sport  Fishing.  (Reserved] 

§32.23    ArkanMW. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Big  Lake  National  WildlifiB  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved) 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  rabbit,  raccoon,  beaver  and  opossum 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required. 

2.  Hunting  of  squirrel  and  beaver  is 
permitted  from  the  op>ening  day  of  the  State 
fall  squirrel  season  through  October  31. 
Rabbit  may  also  be  taken  when  the  State 
rabbit  season  coincides  with  the  dates  above. 

3.  Hunting  of  raccoon  and  opossum  is 
permitted  for  three  consecutive  weekends 
(Fri-Sun)  beginning  on  the  last  Friday  in 
October. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  (lermitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Permits  are  required. 

2.  Only  archery  hunting  is  permitted. 

3.  Hunting  is  permitted  from  November  1- 
December  31. 

4.  Hunters  must  check  out  of  the  refuge 
after  each  day's  hunt 

5.  Only  portable  deer  stands  are  permitted 
and  must  be  removed  after  each  day's  hunt. 

D.  Sport  Fishing.  Fishing  and  frogging  are 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Fishing  is  permitted  from  March  1 
through  October  31  only  from  sunrise  to 
simset  with  the  following  exceptions:  Bank 
fishing  is  pennitted  at  any  time  in  the  area 
around  Flood  way  Dam  south  of  the  Highway 
18  bridge,  and  fishing  only  from  sunrt^e  to 


simset  from  noomotorirad  boats  and  boats 
with  electric  motors  is  pennitted  in  the  Sand 
Slough-Mud  Slough  Area  from  November  1 
through  the  end  of  February. 

2.  The  use  of  limb  lines  and  toxic  chemical 
containers  for  jug  Bsfaing  is  not  permitted. 

3.  The  ends  of  trotlines  must  consist  of  a 
length  of  cotton  line  that  extends  from  the 
points  of  attachment  into  the  water. 

4.  Boats  may  be  launched  only  in 
designated  areas. 

5.  ATVs  and  airboats  are  prohibited. 

6.  Frogging  is  permitted  from  the  beginning 
of  the  State  frogging  season  through  October 
31.  The  use  of  archery  equipment  for  taking 
frogs  is  not  pennitted. 

Cacfaa  River  National  Wildlife  Refuge 

A.  Hunting  ofMiffxitory  Game  Birds. 
Hunting  of  ducks,  snow  geese,  coots, 
woodcock,  snipe,  and  mourning  doves  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  rabbit,  squirrel,  raccoon,  opossum  and 
beaver  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  or  entry  is  not  permitted  in  the 
waterfowl  sanctuary  areas  from  November  1 
through  February  28. 

2.  The  ends  of  trotlines  must  consist  of  a 
length  of  cotton  line  that  extends  from  the 
points  of  attachment  into  the  water. 

Felsenthal  National  Wildlife  Refuge 

A^  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks,  coots  and  woodcock  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required. 

2.  Hunting  is  not  permitted  during  the 
special  teal  season. 

3.  Hunting  of  ducks  and  ctrats  is  permitted 
until  noon  each  day. 

4.  Only  portable  blinds  are  permitted. 

5.  Blinds,  boats,  and  decoys  must  be 
removed  from  the  refuge  or  to  a  designated 
area  following  each  day's  hunt. 

6.  Firearms  must  be  unloaded  when 
transported  or  in  refuge  campgrounds. 

7.  Dogs  are  permitted. 

8.  Hunting  of  woodcock  is  pennitted 
beginning  with  the  State  season  through 
January  31. 

9.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  squirrel,  rabbit,  beaver,  raccoon, 
opossum  and  nutria  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Permits  are  required. 

2.  Hunting  of  quail,  squirrel,  and  rabbit  is 
permitted  only  during  the  State  seasons 
through  January  31,  except  that  it  is  not 
permitted  during  the  refuge  deer  gun  and 
muzzleloader  hunts. 


3.  Hunting  of  raccoon  and  opossum  is 
permitted  only  December  1-31  from  sunset  to 
sunrise.  Bag  limit  is  three  raccoons  per 
hunter  per  night. 

4.  Beaver  and  nutria  may  be  taken  only 
from  sunrise  to  sunset  during  any  refuge 
hunt 

5.  ntearms  must  be  unloaded  when 
transported  or  in  refuge  campgroimds. 

6.  Squirrel  and  rabbit  hunting  with  dogs  is 
permitted  beginning  January  1. 

7.  Lead  shot  is  p>ermitted  only  on 
designated  portions  of  the  refuge. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  and  feral  hogs  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Permits  are  required. 

2.  Archery  hunting  is  permitted  beginning 
October  1  through  December  31,  except 
during  quota  deer  hunts  when  hunting  is 
permitted  only  by  a  special  permit. 

3.  Muzzleloader  hunting  is  permitted 
during  the  last  consecutive  Friday  and 
Saturday  in  October  only. 

4.  Modem  gun  hunting  is  permitted  during 
the  second  Friday  and  Satiirday  of  November 
and  the  Friday  and  Saturday  following 
Thanksgiving. 

5.  Firearms  must  be  unloaded  when 
transpiorted  or  in  refuge  campgrounds. 

6.  Feral  hogs  may  be  taken  from  sunrise  to 
sunset  during  any  refuge  hunt  with  weapons 
legal  far  that  hunt  through  January  31. 

7.  Possession  of  a  deer  without  a  valid 
quota  deer  hunt  permit  during  the  modem 
gim  and  muzzleloader  hunts  is  prohibited. 

8.  All  deer  must  be  checked  at  designated 
check  stations. 

9.  Lead  shot  is  permitted  only  on 
designated  portions  of  the  refuge. 

D.  Sport  Fishing.  Fishing,  frogging  and  the 
taking  of  turtles  and  crawfish  are  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Fishing  is  not  permitted  in  the  waterfowl 
sanctuary  area  during  the  waterfowl  hunting 
season  with  the  exception  of  the  main 
channel  of  the  Ouachita  River  and  the  borrow 
pits  along  Highway  82. 

2.  The  ends  of  trotlines  must  consist  of  a 
length  of  cotton  line  that  extends  from  the 
pwints  of  attachment  into  the  water. 

HoUa  Bend  National  Wildlife  Rafiige 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  Hunting  of 
raccoon,  opossum,  squirrel,  rabbit,  beaver 
and  coyote  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Permits  are  required. 

2.  Hunters  are  required  to  check  in  and  out 
of  the  refuge. 

C.  Big  Game  Hunting.  Hiinting  of  white- 
tailed  deer  and  turkey  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1 .  Permits  are  required. 

2.  Only  archery  bunting  is  permitted. 

3.  Hunters  are  required  to  dieck  in  and  out 
of  the  refuge. 

D.  Sport  Fishing.  Fishing,  boating  and 
frogging  are  permitted  subject  to  the 
following  conditions: 


1.  Fishing  and  boating  in  all  waters  from 
March  1  through  October  31  only  from  Vi 
hour  before  sunrise  to  </^  hour  after  sunset 

2.  Frogging  from  April  15  through  October 
31  only  on  that  part  of  the  old  river  channel 
that  connects  to  the  Arkansas  River  channel. 

Overflow  Nadoiul  Wiidliie  Rafi^ 

A.  Hunting  ofMiffatory  Game  Birds. 
Hunting  of  ducJcs,  coots  and  woodcock  is 
p>ermitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required. 

2.  Hunting  is  not  permitted  during  the 
si)ecial  teal  season. 

3.  Hunting  of  ducks  and  coots  is  permitted 
until  noon  each  dav. 

4.  Only  portable  blinds  are  permitted. 

5.  Blinds,  boats,  and  decoys  must  be 
removed  from  the  refuge  or  to  a  designated 
area  following  each  day's  hunt. 

6.  Firearms  must  be  unloaded  when 
transported  or  in  refuge  campgimmds. 

7.  Dogs  are  permitted. 

8.  Hunting  of  woodcock  is  f>ermitted 
beginning  with  the  State  season  through 
January  31. 

9.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  squirrel,  rabbit,  beaver,  raccoon, 
opossum  and  nutria  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Permits  are  required. 

2.  Hunting  of  quail,  squirrel,  and  rabbit  is 
ptermitted  only  during  the  State  seasons 
through  January  31,  except  that  it  is  not 
permitted  during  the  refuge  deer  gun  and 
muzzleloader  hunts. 

3.  Hunting  of  raccoon  and  opossum  is 
permitted  only  December  1-31  from  sunset  to 
simrise.  Bag  limit  is  three  raccoons  per 
hunter  per  night. 

4.  Beaver  and  nutria  may  be  taken  during 
the  daylight  hours  of  any  refuge  hunt 

5.  Firearms  must  be  unloaded  when 
transptorted  or  in  refuge  campgrounds. 

6.  Squirrel  and  rabbit  hunting  with  dogs  is 
permitted  beginning  January  1. 

7.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  and  fsral  hogs  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Permits  are  required. 

2.  Archery  hunting  is  permitted  beginning 
October  1  through  December  31,  except 
during  quota  gun  deer  hunts  when  hunting 
is  permitted  only  by  a  special  permit. 

3.  Firearms  must  be  unloaded  when 
transported  or  in  refiige  campgrounds. 

4.  Feral  hogs  may  be  taken  from  sunrise  to 
sunset  during  any  refuge  hunt  with  weapons 
legal  for  that  hunt  through  January  31. 

5.  Muzzleloader  hunting  is  permitted 
during  the  third  consecutive  Friday  and 
Sat\irday  in  October. 

6.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

D.  Sport  Fishing.  (Reserved] 

Wapanocca  National  Wildlife  Refnge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 


B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  rabbit,  beaver,  raccoon  and  opossum 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  from  March  15 
through  September  30  only  from  sunrise  to 
simset 

2.  Only  boats  with  motors  10  horsepower 
or  less  are  permitted  on  Wapanocca  Lake. 

3.  The  use  of  live  carp,  shad,  buffalo,  and 
goldfish  for  bait  is  not  permitted. 

4.  The  use  of  yo-yos,  jugs,  drops,  trotlines 
and  all  commercial  fishing  tackle  is  not 
permitted. 

5.  Big  Creek  and  Ditch  8  are  closed  to 
fishing. 

6.  Length  limits  for  largemouth  bass  are 
required  as  posted. 

White  River  National  Wildlife  Refiiga 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks  and  coots  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  rabbit,  beaver,  coyote,  raccoon  and 
opossum  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  and  turkey  is  f>ermitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  and  frogging  are 
permitted  on  designated  areas  of  the  remge 
subject  to  the  following  conditions: 

1.  Fishing  is  permitted  from  March  1 
through  October  31  except  as  posted  and  as 
follows:  Fishing  is  permitted  year-round  in 
LaGmeu,  Essex,  Prairie,  and  Brooks  Bayous, 
Big  Island  Chute,  Moon  Lake  next  to 
Highway  1,  the  portion  of  Indian  Bay  south 
of  Highway  1,  the  Arkansas  Post  Canal  and 
adjacent  drainage  ditches,  and  those  borrow 
ditches  located  adjacent  to  the  west  bank  of 
that  portion  of  the  White  River  Levee  north 
of  the  Arkansas  Power  and  Light  Company 
powerline  right-of-way. 

2.  A  pern[ut  is  required  for  the  use  of  any 
fishing  tackle  other  than  hook  and  line. 

3.  Trotlines  must  be  reset  when  receding 
water  levels  expose  them  and  cannot  be  left 
unattended.  The  ends  of  trotlines  must 
consist  of  a  length  of  cotton  line  that  extends 
bom  the  points  of  attachment  into  the  water. 

4.  Frogging  is  permitted  from  the  beginning 
of  the  State  season  through  October  31.  The 
use  of  bow  and  arrow  for  taking  bullfrogs  is 
not  permitted. 

132.24    Califomla. 

The  following  refuge  units  have  been 
opened  for  hunting  and/ or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Cibola  National  Wildlife  Rafaga 
Refer  to  $  32.22  Arizona  for  regulations. 

doar  Lake  National  Wil<$ife  Rsfuft 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  moorhens. 
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and  snips  it  pennittsd  oa  desi^aatBd  ama  of 
tfas  refi^  siJiiect  to  tha  ioUowing 
oooditions: 

1.  Air-tfanist  tnd  inbovd  watarthiust  boats 
are  not  permitted. 

2.  Wateribwi,  coot  and  moorhen  hunters 
•kill  poaseu  and  use.  while  in  Uie  field,  only 
nontoxic  ahot. 

B.  Upland  Game  Hunting.  (Reserrod] 

C.  Big  Game  Hunting.  Hunting  of      j 
pronghorn  antelope  ia  pennittsd  on  tha 
controJled  "U"  Unit  of  the  refuge  subject  to 
the  following  conditionr 

1.  The  unit  is  open  to  hunting  onhf  during 
the  first  2  weekends  of  the  State  season. 

2.  Access  to  the  unit  is  permitted  only 
through  the  gate  located  on  Clear  Lake  Road. 

D.  Sport  Fishing.  IReservedl 

CohuaNMHaaalWUdlifaRafasa  | 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  mooiiiens  and 
snipe  is  permitted  on  designated  areas  of  the 
refuge  subject  to  tbe  following  conditlon: 
Waterfuwl.  coot  end  moorhen  hunters  shall 
possess  and  use,  while  in  tiis  field,  only 
nontoxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  on  designated  areas  of 
tlie  refuge. 

C  Big  Game  Hunting.  (Reserved] 
D.  Sport  Fishing.  {Rsserved) 

Delevan  National  Wildlife  Kafuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  moorfaeas  and 
snipe  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  foUowing  conditions: 

1.  Firearms  must  be  unloaded  while  baing 
transported  between  parking  areas  and  blind 
sites. 

2.  Snipe  hunting  is  only  permitted  in  tfaa 
free  road  unit  I 

3.  Hunters  usigned  to  the  spaced  blind 
unit  are  iBstricted  to  tbeir  original  blind 
except  for  retrieving  downed  birds,  placing 
decoys,  or  trareliag  to  and  from  the  pariuag 


4.  Hunten  must  bunt  from  assigned  bliads 
except  whea  shooting  to  retrieve  crippled 

birds. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  pannitted  only  in  tbe  free  room 
areas  of  the  refuge  subfact  to  the  Collowiag 
condition:  A  special  one-day  pheasant  hunt 
is  permitted  in  the  sp>aced  blind  unit  on  the 
first  Monday  after  the  opening  of  the  State 
pheasant  hunting  season. 
C  Big  Game  Hunting.  fReservedj 
D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  rehige  subject  to  the 
following  oonditioo:  Pishing  is  permitted 
during  daylight  hours  only  from  February  1 
through  October  15. 

Havasu  Naliaul  WildUit  RaAi«B  I 

Refer  to  §  32.22  Aiixooa  for  regulations. 

HumboMt  Bay  National  WiMlile  Refoge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  coomioa 
moorhens  and  snipe  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Permits  an  requiivd  far  huating  on  tlM 
Salmon  Craek  Unit 


2.  Hunting  on  the  Salmon  Cnek  Unit  is 
permitted  only  on  Tuesday  and  Saturday. 
B.  Upland  Came  Hunting.  {Reaervedl 
C  Big  Game  Hunting.  !Resefv«d] 
D.  Sport  Fishing.  (Reserved] 

Imperial  National  Wildlifis  Rafugs 

Refer  to  §  32.22  Arizona  for  regulations. 
Kern  NatioMd  Wildliii  Rsfnga 

A.  Hunting  of  Migratory  Came  Birds. 
Hunting  of  geese,  ducks,  coots  and  moorhens 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunters  assigned  to  the  spaced  blind 
unit  must  travel  to  and  from  parking  areas 
and  blind  sites  with  Fu'eerms  unloaded. 

2.  Hunters  assigned  to  the  spaced  blind 
unit  must  remain  within  100  feet  of  the 
numbered  steel  post  (blind  site)  except  when 
pursuing  cripples,  placing  decoys  or 
traveling  to  and  tram  the  parking  ar«a. 

3.  Hunters  may  not  possess  mora  than  25 
shells  while  in  the  Held. 

4.  Hunters  must  park  in  assigned  lots. 

5.  Only  nonmotorized  boats  are  permitted. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Pheasant  hunting  is  not  permitted  in  the 
spaced  blind  unit 

C.  Big  Game  Hunting.  jReservadi 

D.  Sport  Fishing.  (Reserved] 

Keslerson  National  WikUiliB  Refuge 

A.  Hunting  c^  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  moorhens  and 
snipe  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  Only  portable  blinds  and  temporary 
blinds  constructed  of  natural  materials  are 
permitted. 

2.  Portable  blinds  must  be  removed  from 
the  refuge  following  each  day's  hunt. 

3.  Waterfowl,  coot  and  moorhen  hunters 
shall  possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

4.  Hunters  may  not  possess  more  than  2S 
shells  while  in  the  field. 

B.  Upland  Game  Hunting.  IReservedl 

C.  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing.  (Reserved] 


Lowar  Klaaaatk  NatiaMl  WVikUife  Refuge 

A.  Hunting  of  Minatory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  moorhens  and 
snipe  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  In  the  controlled  waterfowl  hunting  area, 
entry  permits  are  required  for  the  first  2  days 
of  the  waterfowl  season  for  all  hunters  16 
years  of  age  or  older.  Hunters  under  the  age 
of  16  hunting  in  the  controlled  area  must  be 
accompanied  by  an  adult  with  a  permit 
Advance  reservations  are  required  for  tfas 
first  2  days  of  the  bunt 

2.  Shooting  hours  end  at  1:00  pan.  daily  on 
all  California  portions  of  the  reftige. 

3.  Only  unloaded  firearms  may  be  taken 
through  ptosted  retrieving  zones  when 
traveling  to  and  from  the  hunting  areas. 

4.  Decoys  may  not  be  set  in  retrieving 
zones. 

5.  Air-thnist  and  inboard  waterthrust  boats 
are  not  permitted. 


6.  Waterfowl,  coot  and  moorhen  hunters 
shall  possess  and  use,  while  in  the  field,  CMily 
nontoxic  shot 

7.  Only  nonmotorized  boats  and  boats  wMi 
electric  motors  are  permitted  in  Units  4,  c,  d, 
e,  and  f. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  In  the  controlled  pheasant  hunting  area, 
entry  p-ermits  are  required  for  all  hunters  16 
years  of  age  or  older  for  the  first  3  days  of 
hunting.  Hunters  under  the  age  of  16  hunting 
the  controlled  area  must  be  accompanied  by 
an  adult  with  a  permit 

2.  Only  unloaded  firearms  may  be  taken 
through  posted  retrieving  zones  when 
traveling  to  and  from  the  hunting  areas. 

C.  Big  Game  Hunting.  [Resmved] 

D.  Sport  Fishing.  (Reseoved)        : 

Mercad  National  Wildlifis  Refoga 

A.  Hunting  of  Minatory  Game  Birds. 
Hunting  of  geese,  ducks,  coots  and  moorhens 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  foUowing  conditions: 

1.  Firearms  u.ust  be  unloaded  while  being 
transported  between  p)arking  areas  and  blind 
sites. 

2.  Hunters  may  not  use  or  possess  mora 
than  25  shells  p>er  day. 

3.  Hunters  assigned  to  the  spaced  blind 
unit  are  restricted  to  their  assigned  blind 
except  for  retrieving  downed  birds,  placing 
decoys  or  traveling  to  and  frotn  the  parking 
area. 

4.  Hunters  must  hunt  from  assigned  blinds 
except  when  shooting  to  retrieve  crippled 
birds. 

5.  Waterfowl,  coot  and  nuoriwn  hunters 
shall  possess  and  use.  while  in  the  field,  only 
nontoxic  shot. 

B.  Upland  Game  Hunting.  Huating  of 
pheasant  is  permitted  on  designated  areas  of 
the  refuge. 

C.  Big  Came  Hunting.  (Reserved] 

D.  Sport  Fishing.  (Reserved] 

Modoc  National  Wfldlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducV^s.  coots, 
moorhens  and  snipe  is  permitted  on 
designated  areas  of  tlie  refuge  subject  to 
the  following  conditions: 

1.  Permits  are  required  for  the  first 
weekend  only.         ^ 

2.  After  the  first  weekend  of  the  open 
season,  hunting  is  permitted  only  on 
Tuesdays,  Thursdays  and  Saturdays. 

3.  In  the  designated  spaced  blind  area, 
hunters  must  remain  within  50  feet  of  the 
established  blind  stake  for  the  blind  assi^ed 
to  them. 

4.  Waterfowl,  coot  and  moorhen  hunters 
shall  possess  and  use,  while  in  the  field,  only 
nontoxic  shot 

5.  Hunters  may  not  possess  more  than  25 
sheUs  after  leaving  the  parking  area. 

B.  Upland  Game  Hunting.  [Rasenredl 

C.  Big  Came  Hunting.  (Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  only 
on  Dorris  Reservoir  subject  to  the  folkMiving 
conditions: 

1.  Fishing  is  not  pennittad  during  tbe 
migratory  waterfowl  hunting  season. 
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2.  Fishing  is  pennitted  during  daylight 
hours  only. 

SuTUBBOto  Natiinal  Wildlife  Refogs 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  mooiiiens  and 
snipe  is  pennitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  Fireanns  must  be  unloaded  while  being 
transported  between  parldng  areas  and  blind 
sites. 

2.  Snipe  hunting  is  not  pennitted  in  the 
spaced  blind  unit. 

'3.  Hunters  assigned  to  the  spaced  blind 
unit  are  restricted  to  their  assigned  blind 
except  for  retrieving  downed  birds,  placing 
decoys  or  traveling  to  and  from  the  parking 
area. 

4.  Hunters  must  hunt  from  assigned  blinds 
except  when  shooting  to  retrieve  crippled 
birds. 

5.  Waterfowl,  coot  and  moorhen  hunters 
shall  possess  and  use,  while  in  the  field,  only 
nontoxic  shotX ^> 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions:  A  special  one-day  only  pheasant 
hunt  is  permitted  in  the  spaced  blind  unit  on 
the  first  Monday  af^er  the  opening  of  the 
State  pheasant  hunting  season. 

C.  Big  Came  Hunting.  (Reserved) 

D.  Sport  Fishing.  [Reserved) 

Salinas  River  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  and  moorhens 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Hunters 
shall  possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

B.  Upland  Game  Hunting.  [Reserved) 

C.  Big  Came  Hunting.  [Reserved) 

D.  Sport  Fishing.  [Reserved) 

Solton  Sea  National  WUdliie  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  and  moorhens 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunters  using  the  Union  Tract  must  use 
goose  decoys. 

2.  Hunters  must  hunt  from  assigned  blinds 
or  stakes  except  when  shooting  to  retrieve 
crippled  birds. 

3.  Waterfowl,  coot  and  moorhen  hunters 
shall  possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

4.  Hunters  may  not  possess  more  than  25 
shells  while  in  the  field. 

B.  Upland  Game  Hunting.  (Reserved) 

C.  Big  Game  Hunting.  [Reserved) 

D.  Spart  Fishing.  Fishing  is  permitted  only 
on  designated  areas  of  the  refuge  inundated 
by  the  Salton  Sea  subject  to  the  following 
conditions: 

1.  Fishing  is  permitted  bom  April  1 
through  September  30. 

2.  Only  boat  fishing  is  permitted. 

San  Fraacisco  Bay  National  Wildlife  Reiiige 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunters  may  retrieve  birds  that  fall  into 
an  area  that  is  closed  to  hunting,  provided 


that  all  weapons  are  left  within  a  legal 
hunting  area. 

2.  Only  portable  blinds  and  temporary 
blinds  constructed  of  natural  materials  are 
permitted. 

3.  Digging  into  levees  is  not  pennitted. 

4.  Nonmotorized  boats  may  oe  used  on  all 
9  ponds  for  setting  out  and  retrieving  decoys 
or  for  retrieving  downed  waterfowl. 
Nonmotorized  boats  may  also  lie  used  for 
hunting  on  Ponds  1,  2, 3, 4,  5,  and  6  of  the 
Mowrry  Slough  Unit. 

5.  All  decoys,  boats  and  other  personal 
property  must  be  removed  bom  the  refuge 
following  each  day's  hunt 

6.  Waterfowl  and  coot  hunters,  in  that 
portion  of  the  refuge  contained  in  Alameda 
County,  shall  possess  and  use,  while  in  the 
field,  only  nontoxic  shot. 

B.  Upland  Game  Hunting.  [Reserved) 

C.  Big  Game  Hunting.  (Reserved) 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  from  designated  shoreline  trail 
fishing  areas  and  from  the  Dumbarton  and 
Ravenswood  Piers  is  pennitted  during  the 
hours  posted  at  the  piers  and  refuge 
headquarters. 

2.  Fishing  and  all  other  public  entry  is  not 
pennitted  in  the  entire  Mowry  Slough  from 
March  15  through  June  15. 

3.  The  upper  reaches  of  Mallard  Slough  are 
closed  to  fishing  and  all  other  entry  from 
March  1  through  August  31. 

San  Luia  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geeee,  ducks,  coots,  moorhens  and 
snipe  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  Only  portable  blinds  and  temporary      ' 
blinds  constructed  of  natural  materials  are 
permitted. 

2.  Portable  blinds  must  be  removed  &t>m 
the  refuge  following  each  day's  hunt. 

3.  Waterfowl,  coot  and  moorhen  hunters 
shall  possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

4.  Hunters  may  not  possess  more  than  25 
shells  while  in  the  field. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  on  designated  areas  of 
the  refuge. 

C.  Big  Game  Hunting.  (Reserved) 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refiige  subject  to  the 
following  conditions: 

1.  Fishing  is  pennitted  only  from  '/i  hour 
before  sunrise  to  ^A  hour  ai^er  sunset. 

2.  Only  the  use  of  pole  and  line  or  rod  and 
reel  is  permitted. 

San  Pablo  Bay  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks,  geese  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  All  personal  property,  except  floating 
blinds,  must  be  removed  from  the  refuge  at 
the  end  of  each  hunting  day.  Floating  blinds 
may  be  left  overnight,  but  must  be  removed 
bom  the  refuge  at  the  end  of  the  waterfowl 
hunting  season. 

2.  Hunters  may  use  only  portable  blinds 
and  temf)orary  or  floating  blinds  constructed 
of  biodegradable  materials. 


3.  Blinds  may  be  used  by  any  hunter  on  a 
first-come  basis  each  day. 

4.  Digging  into  levees  is  prohibited. 

5.  Waterfowl,  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasants  is  permitted  on  designated  areas  of 
the  refuge. 

C  Big  Game  Hunting.  [Reserved) 

D.  Sport  Fishing.  [Reserved) 

Sattar  National  WUdlifis  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  mooriiens  and 
snipe  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Waterfowl,  coot  and  moorhen  hunters  shall 
possess  and  use,  while  in  the  field,  only 
nontoxic  shot 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  on  designated  areas  of 
the  refuge. 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  [Reserved] 

Tule  Lake  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  moorhens  and 
snipe  is  p>ermitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  In  the  controlled  waterfowl  hunting  area, 
entry  permits  are  required  for  the  first  2  days 
of  the  waterfowl  season  for  all  hunters  16 
years  of  age  or  older.  Hunters  under  the  age 
of  16  hunting  in  the  controlled  area  must  be 
accompanied  by  an  adult  with  a  permit. 
Advance  reservations  are  required  for  the 
first  2  days  of  the  hunt. 

2.  Hunting  is  permitted  until  1:00  p.m. 
each  day. 

3.  In  the  designated  spaced  blind  areas, 
possession  of  any  loaded  fireanns  more  than 
100  feet  from  the  established  blind  stakes  is 
not  permitted.  Hunters  select  blind  sites  by 
lottery  at  the  beginniiig  of  each  hunt  day. 
Hunters  may  shoot  only  from  within  their 
assigned  blind  sites. 

4.  Only  unloaded  fireanns  may  be  taken 
through  posted  retrieving  zones  when 
traveling  to  and  from  the  hunting  areas. 

5.  Decoys  may  not  be  set  in  retrieving 
zones. 

6.  Air-thrust  and  inboard  waterthrust  boats 
are  not  permitted. 

7.  Waterfowl,  coot  and  moorhen  hunters 
shall  possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  pennitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  In  the  controlled  pheasant  hunting  area, 
entry  permits  are  required  for  all  hunters  16 
years  of  age  or  older  for  the  first  3  days  of 
hunting.  Hunters  under  the  age  of  16  hunting 
the  controlled  area  must  be  accompanied  by 
an  adult  with  a  permit 

2.  Only  unloaded  firearms  may  be  taken 
through  posted  retrieving  zones  when 
traveling  to  and  from  the  hunting  areas. 

C.  Big  Game  Hunting.  [Reserved) 

D.  Sport  Fishing.  (Reserved) 

WiUow  Creek  National  Wildlifie  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved) 
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B.  Uphad  Game  HtMttag.  (Raw wg    | 

C  Big  Game  Hunting.  (Rsanvod] 
D.  Sport  Fishing.  Tb«  refuge  unit  is  open 
to  sport  fishing  but  has  no  refuge-specific 
regulations  as  it  follows  guidelines  sat  out  in 
state  law. 

S32J5    Colerado. 

The  following  refogs  units  have  be«n 
opened  for  hunting  and/or  firiiing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-speciBc  regulations. 

AtaMsa  NatioMl  WiUUfii  BaA^ 

A.  Hunting  of  Migratory  Game  Birds, 
Hunting  of  geese,  ducks,  coots,  snipe  and 
mourning  doves  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  ioUowing 
condition:  Snipe  and  dove  bunting  are 
permitted  only  during  the  wateriowl  hunting 
season. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant,  cottontail  rabbit,  black-tailed  and 
white-tailed  jackrabbit  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions:  Hunting  is  permitted 
only  when  the  respective  Stats  season 
coincides  with  the  refuge  waterfowl  hunting 
season. 

C  Big  Game  Hunting.  [Reserved] 
D.  Sport  Fishing.  (Reserved) 

Arapaks  Natioaal  Wikilifs  RflfasB 

A.  Hunting  ofUigratmy  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  Hunting  of  sage 
grouse  and  sharptailed  grouse  is  permitted  on 
designated  areas  of  the  refuge. 

C  Big  Game  Hunting.  Hunting  of 
pronghom  antelope  is  permitted  ra 
designated  areas  of  the  refuge. 

D.  Sport  Fishing.  (Reserved] 

Browoa  Park  Natioii^  Wildlife  lafiige 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  waterfowl  is  permitted  on 
designated  areas  of  the  refuge.  ' 

B.  Upland  Game  Hunting.  Hunting  of 
cottontail  rabbit  is  pennitted  on  designated 
areas  of  the  refuge. 

C.  Big  Game  Hunting.  Hunting  of  mule 
deer  is  permitted  on  designated  areas  of  the 
refuge.  0         j 

O.  Sport  Fishing.  (Reserved)  ' 

Monte  ViaU  NatteiMl  WiUUfe  EeA^a 

A  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  snipe  and 
mourning  doves  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Snipe  and  dove  hunting  are 
permitted  only  during  the  waterfowl  hunting 
season. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant,  cottontail  rabbit,  black-tailed  and 
white-tailed  jackrabbit  is  pennittad  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditioo:  Hunting  is  permlttad 
only  when  the  respective  State  seasoa 
coincides  with  the  rafiiga  wratsrfowl  huntiqg 
season. 

C.  Big  Game  Hunting.  {Raservedl 

D.  Sport  Fishing.  (Reserved) 


f32.^    Connadieut  [Resarvwq 


132^ 

The  following  refuge  units  have  heen 
opened  for  hunting  and/ or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Bombay  Hook  National  WlkUfis  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  migratory  game  birds  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Pennits  are  required  for  waterfowl 
hunting  except  on  the  South  Upland  Hunting 
Area. 

2.  Hunting  of  waterfowl  and  coots  is 
permitted  on  the  South  Waterfowl  Area,  the 
West  Waterfowl  Area,  and  the  Young 
Waterfowlers  Area. 

3.  Only  snow  geese  may  be  taken  on  the 
Snow  Goose  Area. 

4.  Hunting  is  permitted  only  from 
designated  sites,  except  on  the  South  Upland 
Hunting  Area  and  the  Snow  Goose  Area. 

5.  The  maximum  numlier  of  hunters 
permitted  per  blind  is  as  follows:  West 
Waterfowl  and  Snow  Goose  Areas— <;  South 
Waterfowl  Area — 3;  Young  Waterfowlers 
Area — 2. 

6.  The  possession  of  a  loaded  shotgun 
while  outside  a  blind  or  designated  site  is  not 
permitted  unless  actively  pursuing  crippled 
birds. 

7.  Waterfowl  hunters  may  not  use  or 
possess  more  than  1 5  shells  per  day  on  the 
West  and  Young  Waterfowlers  Hunt  Areas. 

8.  Waterfowl  and  coot  hunt«s  shall 
possess  and  use.  while  in  the  field,  only 
nontoxic  shot 

9.  Hunting  is  not  permitted  from  March  1 
through  August  31. 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  is  permitted  on  designated 
areas  of  tiie  refuge  subject  to  the  following 
conditions: 

1.  Hunting  is  permitted  only  on  tite  South 
Upland  Hunting  Area. 

2.  Hunting  is  permitted  frT>m  Vt  hour  before 
suiuise  to  V!{  hour  after  sunset. 

3.  Hunting  is  not  permitted  from  March  1 
through  August  31. 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  A  permit  ie  required  on  the  Regular  and 
Headquarteni  Deer  Hunt  Areas. 

2.  Hunting  on  the  Headquarters  Deer  Hunt 
Area  must  be  from  designated  stands  only, 
unless  actively  tracking  or  retrieving 
woimded  deer. 

3.  Only  portable  tree  stands  may  be  used 
and  must  be  removed  from  the  refuge  each 
day. 

D.  Sport  Fishing.  fReserved] 

Prime  Hook  National  WUdlifa  Rafage 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  migratory  game  birds  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Permits  are  required  for  waterfowl 
hunting. 

2.  Only  waterfowl  and  coots  may  be  taken 
on  tiie  Waterfowl  and  Young  Waterfowlers 
Hunting  Areas. 


3.  Only  mourning  doves,  common  snipe, 
and  woodcock  may  be  taken  on  the  North 
Hunting  Area. 

4.  Access  to  the  waterfowl  hunt  araa  is  by 
boat  only. 

5.  Except  on  the  North  Hunting  Area, 
him  ting  is  pennitted  from  designated  blinds 
only,  with  a  maximum  of  three  hunten  per 
blind. 

6.  The  possession  of  a  loaded  shotgun 
while  outside  of  a  blind  is  not  permitted 
imless  actively  pursuing  crippled  birds. 

7.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only 
nontoxic  shot 

8.  Hunters  using  the  Young  Waterfowlers 
Hunting  Area  may  not  use  or  p>08sess  more 
than  25  shells  per  day. 

9.  Himting  is  not  permitted  bom  March  1 
through  August  31. 

B.  Upland  Game  Hunting.  Hunting  of 
rabbit,  squirrel,  quail,  and  pheasant  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunting  is  permitted  only  on  the  North 
Hunting  Area. 

2.  Hunting  is  permitted  from  Vi  hour  before 
sunrise  to  Vi  hour  after  sunset. 

3.  Hunting  is  not  permitted  from  March  1 
through  August  31. 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1 .  Permits  are  required. 

2.  Hunting  on  Area  A  must  be  from] 
designated  stands  only,  unless  actively 
tracUng  or  retrieving  wounded  deer. 

3.  Hunting  Areas  A  and  B  and  the  North 
Hunting  Area  are  open  to  shotgun  and 
muzzleloader  hunting. 

4.  Archery  hunting  is  permitted  on  the 
North  Hunting  Area  only. 

5.  Archery  hunting  is  not  permitted  during 
the  October  primitive  weapons  season. 

6.  Only  portable  tree  stands  may  be  used 
and  must  be  removed  from  the  refuge  each 
day.  . 

D.  Sport  Fishing,  nshing  and  crabbing  are 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Boats  used  on  Fleetwood  or  Turkle 
ponds  must  be  propelled  manually  or  by 
electric  motors. 

2.  Those  portions  of  Fleetwood  and  Turkle 
ponds  having  wood  duck  nesting  bioxes  are 
closed  to  public  entry  fitmi  March  1  through 
)ime  30. 

3.  Boats  may  be  launched  frtim  designated 
access  points  or  public  roads. 

4.  Bank  fishing  and  crabbing  is  pennitted 
only  at  designated  access  points  and  public 
right-of-ways. 

5.  The  use  of  air-thrust  watercrafl  is  not 
permitted. 

132.28    Florida. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Arthur  R.  Mardiall  Laxahatchee  National 
Wildlife] 


A.  Hunting  of  Migratory  Game  Birds. 
Himting  of  ducks  and  coots  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 
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1.  P«nnits  are  required. 

2.  Hunting  is  pennitted  Wednesday 
throu^  Sunday  except  the  refuge  is  closed 
to  hunting  on  Christmas  Day. 

3.  Hunting  is  not  permitted  during  the 
special  teal  season. 

4.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot 

5.  Guns  must  be  unloaded  and  cased  or 
dismantled  when  outside  the  hunt  area  and 
when  the  boat  is  enroute  to  or  from  the 
hunting  area. 

6.  Only  temporary  blinds  are  permitted. 

7.  Decoys  and  other  personal  property 
must  be  removed  from  the  hunting  area 
following  each  day's  hunt. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  pennitted  on 
designated  areas  of  the  rehige  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  only  frxnn  sunrise 
to  sunset  on  all  areas  of  the  refuge  except  the 
management  impoiuidments  and  those  areas 
marked  by  signs  as  closed  to  public  entry  or 
fishing. 

2.  CMy  the  use  of  rods  and  reels  or  poles 
and  lines  is  permitted,  and  this  fishing 
equipment  must  be  attended  at  all  times. 

3.  Commercial  fishing  or  the  taking  of  fit>gs 
or  tiirtles  is  not  permitted. 

4.  The  possession  or  use  of  trotlines,  gigs, 
fugs,  seines,  castnets  or  other  fishing  devices 
not  described  above  is  not  permitted. 

Cedar  Key*  Natioiul  WildUfs  Kefiige 

A.  Hunting  ofMiffvtory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  pennitted  only  from  sunrise 
to  sunset. 

2.  Fishing  is  permitted  year-round  from 
refuge  beadles  only. 

Ghaasahowitzka  Nati<mal  Wildlifis  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks  and  coots  is  permitted  on 
designated  area  of  the  refuge  subject  to  the 
following  conditions: 

1.  Permits  are  required. 

2.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

3.  Only  temporary  blinds  are  permitted. 

4.  Decoys  must  be  removed  from  the  refuge 
following  each  day's  hunt. 

5.  Hunting  is  permitted  only  on 
Wednesday,  Saturdays  and  Sundays. 

6.  Chassahowitzka  Wildlife  Management 
Area  regulations  apply  to  the  Hernando 
County  portion  of  the  refuge. 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  squirrel,  rabbit  and  armadillo  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required.  I 

2.  Hunting  is  permitted  during  the  State 
deer  archery,  muzzleloading  and  general  gun 
seasons. 

3.  Chassahowitzka  Wildlifa  Management 
Area  regulations  apply  to  the  Hernando 
County  portion  of  the  refuge. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  and  fisral  bogs  is  permitted  on 


designated  areas  of  the  refuge  subject  to  the 

following  conditions: 

1.  Permits  are  required. 

2.  Chassahowitzka  Wildlife  Management 
Area  regulations  apply  to  the  Hernando 
County  portion  of  the  refuge. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Fishing  is  permitted 
year-round,  except  in  a  designated  sanctuary 
that  is  closed  to  all  public  entry  from  October 
15  to  February  15. 

Egmont  Key  Natkmal  YlOdhh  Kafiige 

A.  Hunting  of  Migratory  Game  Bird*. 
(Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refiige  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  only  from  siuirise 
to  sunset. 

2.  Fishing  is  permitted  year-round,  from 
refuge  beaches  only. 

Hobe  Sound  National  WiMlifit  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  rehige  subject  to  the 
following  condition:  Fishing  is  permitted 
year-round  only  bom  sunrise  to  sunset 

J.  N.  "Ding"  Darling  NaUonal  Wildlife 
Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  and  crabbing  are 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Fishing  is  permitted  in  refuge  waters 
except  in  the  Mangrove  Heed  Pond,  Tower 
Pond,  and  Tarpon  Bay  Slough  at  the  Bailey 
Tract. 

2.  Crabbing  is  permitted  with  the  use  of  dip 
nets  only;  lines,  traps,  and  l>ait  are  not 
permitted. 

Lake  WoodnifT  National  Wildlife  Refuge 

A.  Hunting  ofMipatory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  and  feral  hogs  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Permits  are  required. 

2.  Archery  hunting  is  pennitted  on  the  first 
sixteen  days  of  the  State  archery  season. 

3.  Two  four-day  blackpowder  hunts  are 
permitted  beginning  on  the  first  and  third 
Thursdays  following  the  close  of  the  archery 
hunt. 

4.  During  all  bunts,  hunters  are  required  to 
remain  on  their  stand  from  V^  hour  bisfore 
sunrise  until  9:00  am. 

5.  Hunters  must  wear  a  visible  outer 
garment  of  hunter  orange  material  above  the 
waistline. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 


1.  Fishing  is  permitted  only  from  stmrise 
to  sunset 

2.  The  use  of  snatch  hooks  is  not  pennitted 
in  refuge  impoundments. 

3.  The  use  of  airfooats  is  not  permitted. 

Lower  SowannM  NationaJ  Wildlifis  Refuge 

A.  Hunting  of  Migratory  Game  Bird*. 

Hunting  of  migratory  game  birds  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  condition:  Permits  are  required. 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

C.  Big  Gante  Hunting.  Hunting  of  big  game 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  foUoMong  condition:  Permits 
are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refrige  sul^ect  to  the 
following  conditions: 

1.  Fishing  is  permitted  in  interior  creeka, 
sloughs  and  ponds  from  March  1  through 
Octc^)er  31  only  frvun  simrise  to  sunset 
except  that  fishing  is  not  permitted  in 
interior  creeks,  sloughs  and  ponds  during 
quota  big  game  hunts. 

2.  Fishing  from  a  boat  is  permitted  in  all 
navigable  tidal  and  freshwater  creeks  year- 
round.  Boats  are  not  permitted  in  refuge 
ponds.  Boats  may  not  be  left  on  the  refuge 
ovemi^t. 

Merritt  bland  WildlifiB  Refuge 

A.  Hunting  ofMipatory  Game  Birds. 
Hunting  of  ducks  and  coots  is  pennitted  on 
designated  areas  of  the'^q^e  subject  to  the 
following  condition:  Permits  are  required. 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  [Reserved]         i 

D.  Sport  Fishing.  Fishing,  crabbing,     | 
clamming,  oystering  and  shrimping  are 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Night  fishing  is  pennitted  frt>m  a  boat 
only.  A  permit  is  required. 

2.  The  daily  limit  is  20  fish  for  the 
Kennedy  Athletic  Recreational  Site  (K.A.R.S.) 
Marina  in  the  Banana  River,  the  Eddy  Creek 
"trout  hole"  in  Mosquito  Lagoon  and  the 
Patillo  Creek  in  the  Indian  River  during  the 
period  from  November  15  through  March  31. 

3.  Fishing  lines  must  be  attended  at  all 
times. 

4.  Vehicle  access  north  and  south  of 
Haulover  Canal  is  limited  to  designated  and/ 
or  p>osted  access  points  and  launch  areas. 

5.  Boat  launching  or  mooring  between 
sunset  and  sunrise  is  permitted  only  at 
Beacon  42  Fish  Camp  and  Bairs  Cove. 

6.  Air  thrust  boats  are  prohibited. 

Pelican  laland  Natiowd  Wildlife  RafiigB 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  year-round. 

2.  Bank  fishing  bom  spoil  islands  is 
permitted,  during  daylight  hours  only 

Pinallaa  National  WildUfii  Roft^ 
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A.  Hunting  of  Migratory  Game  Birds. 
(Reservwll 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Came  Hunting.  [Reserved) 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Fishing  is  only  ' 
permitted  from  boats,  into  the  waters 
surrounding  Tarpon  Key. 

St.  Marks  National  Wildlife  Kefuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved) 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  rabbit,  raccoon  and  armadillo  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer,  turkeys  and  feral  hogs  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 

D.  Sport  Fishing.  Fishing  and  crabbing  are 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Freshwater  fishing  and  crabbing  are 
permitted  only  from  sunrise  to  sunset. 

2.  The  use  of  boats  with  motors  of  10 
horsepower  or  less  is  permitted  on  the  St. 
Marks  Unit  only  from  March  15  through 
October  15. 

3.  Launching  of  commercial  or  sport  net 
boats  at  the  saltwater  boat  ramp  on  C.R.  59 
is  prohibited. 

St.  Vincent  National  Wildlifie  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved) 

B.  Upland  Game  Hunting.  Hunting  of 
raccoon  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  and  sambar  deer,  turkey,  and  feral  hogs 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  only  from  sunrise 
to  sunset 

2.  Only  noimiotorized  boats  and  boats  with 
electric  motors  are  permitted.  ^     i 

3.  The  use  of  live  minnows  as  bait  is  not 
permitted. 

4.  Fishing  seasons  and  largemouth  bass 
length  limits  are  as  posted. 

S  32.29    GMrgia. 

The  following  refuge  units  have  b«en 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Banka  Lake  National  Wildlife  Refuge 

i^.  Hunting  of  Migratory  Game  Birds. 
(Reserved! 

B.  Upland  Game  Hunting.  (Reserved) 

C.  Big  Game  Hunting.  (Reserved) 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  rehjge  subject  to  the 
follo%ving  conditions: 

1.  Fishing  is  permitted  year-round  only 
from  sunrise  to  sunset. 


2.  Night  fishing  is  permitted  from  March  1 
through  October  31. 

3.  Only  the  use  of  pole  and  line  or  rod  and 
reel  is  permitted. 

Blackbeard  Island  National  Wildlife  Rafiige 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved) 

B.  Upland  Game  Hunting.  (Reserved) 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refijge  subject  to  the 
following  conditions: 

1.  Freshwater  fishing  is  permitted  frxim 
March  15  through  October  25  &t>m  sunrise 
until  V2  hour  after  sunset. 

2.  Only  normiotorized  boats  and  boats  with 
electric  motors  are  permitted. 

3.  The  use  of  live  minnows  as  bait  is  not 
permitted. 

4.  Boats  may  not  be  left  on  the  refuge 
overnight. 

Eufaula  National  Wildliie  Refuge 

Refer  to  %  32.20  Alabama  for  regulations. 
Harris  Neck  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved) 

B.  Upland  Game  Hunting.  (Reserved)  ' 

C.  Big  Game  Hunting.  Hunting  of  whi>fe- 
tailed  deer  is  permitted  on  designated  afeas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  rehige  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  year-round,  except 
during  refuge  hunts. 

2.  Bank  fishing  into  estuarine  waters  is 
permitted  only  from  sunrise  to  sunset. 

Okefenokee  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved) 

B.  Upland  Game  Hunting.  (Reserved) 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refiige  subject  to  the 
following  conditions: 

1.  The  use  of  boats  with  motors  larger  than 
10  horsepower  is  not  permitted. 

2.  The  use  of  live  minnows  as  bait  is  not 
jjermitted. 

3.  Only  the  use  of  pole  and  line  or  rod  and 
reel  is  permitted. 

Piedmont  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved) 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  squirrel  and  rabbit  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1 .  Permits  are  required. 

2.  Hunting  is  not  permitted  during  refuge 
deer  hunts. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 


D.  Sport  Fishing.  Pishing  Is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  &t>m  May  1  through 
September  30  only  from  simrise  to  sunset 

2.  The  creel  limit  for  black  bass  is  five. 

3.  Only  the  use  of  pole  and  line  or  rod  and 
reel  is  permitted. 

4.  The  use  of  live  minnows  as  bait  is  not 
permitted. 

5.  Nonmotorized  boats  and  boats  with 
electric  motors  are  permitted  only  in  Pond 
2A  and  Allison  Lake.  j 

Savannah  National  Wildlife  Refuge  I 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved) 

B.  Upland  Game  Hunting.  Hunting  of 
squirrels  and  feral  hogs  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions:  Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  and  feral  hogs  is  permitted  on 
designated  areas  of  th^  refuge  subject  to  the 
following  condition:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
refuge  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Fishing  is  permitted  on  refuge 
impoundments  from  March  15  through 
October  25.  T 

2.  Fishing  is  permitted  bom  boats  into  tidal 
creeks  from  February  1  through  October  25. 

3.  Fishing  is  permitted  from  sunrise  until 
'/t  hour  after  sunset. 

4.  Only  nonmotorized  boats  and  boats  with 
electric  motors  are  permitted  on  impounded 
waters. 

5.  Boats  may  not  be  left  on  the  refuge 
overnight. 

Wassaw  National  Wildlife  Refuge     j 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved) 

B.  Upland  Game  Hunting.  (Reserved) 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  and  feral  hogs  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  year-round  except 
during  refuge  hunts. 

2.  Bank  fishing  into  estuarine  waters  is 
permitted  only  from  sunrise  to  sunset. 

Wolf  island  Nationid  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved)  ^ 

B.  Upland  Game  Hunting.  (Reserved)    > 

C.  Big  Game  Hunting.  (Reserved) 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  rehige  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  year-round. 

2.  Fishing  from  boats  is  only  permitted  on 
Beacon  and  Wolf  Creeks. 

3.  Bank  fishing  into  estuarine  waters  is 
permitted  only  from  sunrise  to  sunset. 

§32.30    Hawaii.  I 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fi-shing,  and 
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are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Hakalau  Fomt  Natktnal  Wildlife  Rcfiige 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Resflrved] 

C.  Big  Game  Hunting.  Hunting  "f  feral  pigs 
is  permitted  on  designated  areas  m  the  refuge 
subject  to  the  following  conditior  Pennits 
are  required. 

D.  Sport  Fishing.  [Reserved] 

$32.31    Maha 

The  following  refuge  units  have  been  - 
opened  for  hunting  and/or  fishing,  and  are 
listed  in  alphabetical  order  with  applicable 
refuge-specific  regulations. 

Bear  I^ake  National  Wildlife  Refuga 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots  and  common 
snipe  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition:  Air- 
thrust  boats  are  not  permitted. 

B.  Upland  Game  Hunting.  Hunting  of 
partridge,  grouse  and  cottontail  rabbits, 
including  pygmy  rabbits,  is  permitted  on 
designated  areas  of  the  refuge. 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Pishing  is  permitted  on 
designated  areas  of  the  rehige  subject  to  the 
following  condidon:  Boats  are  not  permitted 
in  fishing  areas. 

Camaa  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  g0ese,  ducks,  coots,  and  snipe  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Waterfowl 
and  coot  hunters  shall  p>ossess  and  use,  while 
in  the  field,  only  nontoxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  and  grouse  is  permitted  on 
designated  areas  of  the  refuge. 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  (Reserved] 

Deer  Flat  National  Wildlife  Refuge 

A.  Hun  ting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  common 
snipe  and  doves  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1.  Only  ducks  and  coots  may  be  hunted  on 
the  Lake  Lowell  sector. 

2.  Only  portable  and  temporary  blinds 
constructed  of  natural  materials  are 
permitted. 

3.  Nonmotorizad  boats  are  restricted  to  the 
area  bounded  by  the  water's  edge  and 
extending  to  a  point  200  yards  lakeward  in 
hunting  area  1  on  the  Lake  Lowell  sector. 

4.  Nonmotorizad  boats  and  boats  with 
elect  nc  motors  are  restricted  to  the  area 
bourded  by  the  water's  edge  and  extending 
to  a  point  200  yards  lakeward  in  hunting  area 
1  on  the  Lake  Lowell  sector. 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1.  Hunting  of  pheasant,  qxiail  and  partridge 
is  permitted  on  the  Lake  Lowell  Sector. 

2.  Shooting  hours  on  the  Lake  Lowell 
sector  are  the  same  as  those  for  waterfowl 
hunting. 


3.  Hunting  is  not  pennitted  on  the  Snake 
River  sector  from  February  1  through  May  31. 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Hunting  is 
pennitted  only  on  the  Snake  River  Sector. 

D.  Sport  Fishing.  Fishing  is  permitted  on    , 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  During  the  waterfowl  htmting  season, 
fishing  is  permitted  only  within  the  area 
bounded  by  the  water's  edge  extending  to  a 
point  200  yards  lakeward  in  fishing  Areas  A 
and  B  on  the  Lake  Lowell  Sector. 

2.  Nonmotorized  boats  are  permitted 
throughout  the  year  except  during  the 
waterfowl  hunting  season  when  they  are 
restricted  to  that  area  within  the  area 
bounded  by  the  water's  edge  extending  to  a 
point  200  yards  lakeward  in  fishing  Areas  A 
and  B  on  the  Lake  Lowell  Sector. 

3.  Motorized  and  nonmotorized  boats  are 
permitted  from  Vi  hour  before  sunrise  to  Vi 
hour  after  sunset  from  April  15  through 
September  30. 

4.  Shoreline  fishing  is  not  permitted  on  the 
islands  of  the  Snake  River  Sector  from 
February  1  through  May  31. 

Grays  Lake  National  Wildlife  Reiiige 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks  and  coots  is 
fiermitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Motorized 
boats  are  not  {permitted. 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  (Reserved] 

Kootenai  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunting  is  permitted  only  on  Tuesdays, 
Thursdays,  Saturdays  and  Sundays.         * 

2.  Hunters  are  limited  to  the  use  and/or 
possession  of  no  more  than  25  shells  per  day. 

3.  All  firearms  must  be  unloaded  when  in 
the  posted  retrieving  zone  for  purposes  of 
retrieving  downed  birds  or  treveliiH  to  or 
from  the  hunting  area.  T 

4.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only  non- 
toxic shot. 

B.  Upland  Game  Hunting.  Hunting  of 
ruffed,  spruce  and  blue  grouse  is  p>ermitted 
subject  to  the  following  condition:  Hunting  is 
permitted  only  on  that  portion  of  the  rehige 
west  of  the  West  Side  Road. 

C.  Big  Game  Hunting.  Hunting  of  deer,  elk, 
black  bear,  moose  and  mountain  lion  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Hunting  is 
permitted  only  on  that  portion  of  the  refuge 
that  lies  west  of  the  West  Side  Road. 

D.  Sport  Fishing.  Pishing  is  permitted  only 
on  Myrtle  Creek  subject  to  the  following 
condition:  Only  bank  fishing  and 
nonmotorized  boats  are  permitted. 

Minidoka  National  Wildlife  ILttagB 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Waterfowl 


and  coot  hunters  shall  posaesa  and  use,  while 
In  the  field,  only  non-toxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant,  partridge  and  cottontail  rabbits. 
Including  pygmy  rabbit,  is  permitted  on 
designated  areas  of  the  rafu^  sut^ect  to  the 
following  condition;  Huntinjg  is  permitted 
only  during  the  waterfowl  season. 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  [Reaervad]    | 

132.32    HNnoia 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Ckaatanqna  National  Wildlife  Kmhtfa 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  migratory  game  birds  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Hunting  is  permitted  (miy  in  the  area     ' 
outside  the  main  dike  in  the  Liverpool  Lake 
section  and  north  of  the  entrance  to  the  north 
ditch  known  as  Goofy  Ridge  Ditch. 

2.  The  retrieval  zone  is  limited  to  the  river 
side  of  the  main  dike. 

3.  Only  temporary  structures  or  blinds 
constructed  of  native  materials  are  permitted. 

4.  Waterfowl  and  coot  hunten  shall 
possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  From  December  15  through  October  IS 
bank  fishing  is  permitted  and  all  refuge 
waters  are  open  to  fishing.  From  Octc^r  16 
through  December  14  bank  fishing  is 
permitted  in  the  posted  area  that  extends 
from  the  Recreat-.on  Area  to  the  break  in  the 
cross  dike  and  along  Boatyard  «3  to  100  feet 
west  of  the  radial  gate  structure,  from  boats 
in  Goofy  Ridge  Ditch,  and  in  all  watera 
within  the  Public  Hunting  Area.  Fishing  is 
Permitted  during  daylight  hours  only. 

2.  The  use  of  boats  with  motore  greater 
than  25  horsepower  is  prohibited. 

3.  Private  boats  must  be  removed  from 
refuge  waters  overnight  or  moored  at 
Boatyard  No.  3. 

Crab  Orchard  National  Wildlife  Rafuga 

A.  Hunting  of  Migratory  Game  Birds. 
Waterfowl  hunting  is  pennitted  on 
designated  areas  of  the  refuge  under  the 
following  conditions: 

1.  Waterfowl  hunting  is  permitted  on  the 
controlled  areas  of  Grassy  Point,  Cartervilla 
and  Greebrair  land  areas,  plus  Orchard, 
Turkey,  and  Sawmill  and  Grassy  Islands, 
from  sunrise  to  posted  closing  times  each  day 
during  the  goose  season.  Waterfowl  hunting 
in  these  areas,  including  lake  shorelines,  is 
permitted  only  from  existing  refuge  blinds 
during  the  goose  season.  Hunters  must 
comply  with  the  special  rules  posted  at  the 
blind  drawing  site. 

2.  All  hunters  are  prohibited  frtxn 
possessing  alcoholic  beverages  in  the  hunting 
areas. 

3.  Outside  of  the  controlled  goose  hunting 
areas,  only  portable  ox  temporary  blinds  may 
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be  used.  Blinda  may  not  be  located  beyond 
the  shoreline  of  refiigB  waters,  must  be 
removed  or  dismantled  at  the  end  of  each 
day's  hunt,  and  must  be  located  a  minimum 
of  100  yards  apart. 

B.  Upland  Game  Hunting  Hunting  of 
upland  game  is  fiermitted  on  designated 
ar«as  of  the  refuge  subject  to  the  following 
conditions: 

1.  Upland  game  hunting  is  not  permitted 
in  the  controlled  goose  hunting  areas  during 
the  permitted  waterfowl  hunting  hours. 

2.  No  rifles  may  be  used  with  ammunition 
larger  than  .22  caliber  rim  fire,  except  black 
powder  weapons  up  to  and  including  .40 
caliber  may  be  used. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following  | 
conditions:  I 

1.  A  special  permit  issued  by  the  Illinois 
Department  of  Conservation  is  required. 

2.  Hunters  using  the  Qosed  Area  are 
required  to  check  in  at  the  refuge  visitor 
contact  station  prior  to  hunting  and  must 
comply  with  the  special  rules  provided  to 
them. 

3.  Deer  hunting  is  not  permitted  in  the 
controlled  goose  hunting  areas  during  the 
permitted  waterfowl  hunting  hours. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Crab  Orchard  Lake— West  of  Wolf  Creek 
Road — fishing  fiom  boats  is  {>ermitted  all 
year.  Trotlines/jugs  must  be  removed  from 
sunrise  until  sunset,  from  Memorial  Day 
through  Labor  Day;  East  of  Wolf  Creek 
Road — fishing  from  boats  is  permitted  March 
15  through  September  30.  Fishing  from  the 
bank  is  permitted  all  year  only  at  the  Wolf 
Creek  and  Route  148  causeways:  on  the 
entire  lake — trotllnes/jugs  must  be  removed 
on  the  last  day  they  are  used.  It  is  illegal  to 
use  stakes  to  anchor  any  trotlines;  they  must 
be  anchored  only  with  portable  weights  and 
must  be  removed  on  the  last  day  they  are 
used.  All  noncommercial  fishing  methods  are 
permitted  except  underwater  breathing        ' 
apparatus  is  prohibited. 

2.  A-41.  Bluegill,  Blue  Heron,  Managers. 
Honkers  and  Visitor  Ponds.  Fishing  is 
permitted  only  from  sunrise  to  sunset  March 
15  through  September  30.  No  boats  or 
flotation  devices  are  allowed. 

3.  It  is  unlawful  to  take  largemouth  bass 
between  12"  to  15"  in  length  from  Little 
Grassy  Lake;  there  is  no  minimum  length 
limit  on  largemouth  bass  in  effect  on  Devils 
Kitchen  Lake. 

4.  Largemouth  bass  under  15"  in  length 
may  not  be  taken  from  A-41,  Bluegill  or  Blue 
Heron  Ponds,  Crab  Orchard  Lake  or  Managers 
or  Honkers  Ponds. 

5.  Largemouth  bass  under  21"  in  length 
may  not  be  taken  from  Visitors  Pond. 

6.  It  is  unlawful  to  take  catfish  from  their 
beds  by  submerging  any  object  except  hands 
under  the  water. 

MarkTWaia  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Regulations  for  hunting  migratory  game  binds 
are  as  follows: 

1.  On  the  Big  Timber  Division,  including 
Turkey  and  Otter  Islands,  only  temporary 


wood  or  brush  blinds  are  permitted.  Blinds 
cannot  be  locked  or  otherwise  sealed  against 
public  entry.  Blinds  are  open  to  the  public 
on  a  first-come,  first-served  basis  if  not 
occupied  30  minutes  after  the  start  of  the 
legal  shooting  hours. 

2.  On  the  Gardner  Division,  watejfowl  and 
coot  hunting  is  permitted  only  bvm  blinds 
constructed  on  sites  p)osted  by  the  Illinois 
Department  of  Conservation. 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1.  Hunting  is  permitted  on  the  Big  Timber 
Division  including  Turkey  and  Otter  Islands, 
and  on  the  Gardner  Division. 

2.  Hunting  of  squirrel  is  permitted  on  the 
Keithsburg  Division  fr<om  September  1 
through  September  15. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Hunting  of  deer  is  permitted  on 
the  Gardner  and  Big  Timber  Divisions  and  on 
Turkey  and  Otter  Islands. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  all  year  in  the  Big 
Timber  Division,  Iowa,  including  Turkey  and 
Otter  Island,  and  in  the  Gardner  Division, 
Illinois. 

2.  Fishing  is  permitted  in  the  Louisa 
Division,  Iowa,  from  February  1  until  the 
start  of  the  Iowa  waterfowl  hunting  season 
with  the  exception  of  certain  designated 
areas  adjacent  to  the  Port  Louisa  Road  that 
are  open  all  year. 

3.  Fishing  is  permitted  in  the  Keithsburg 
Division,  Illinois,  from  lanuary  1  through 
September  15.  Bank  fishing  at  the  Spring 
Slough  access  is  permitted  all  year. 

4.  Fishing  is  permitted  in  the  Calhoun, 
Batchtown,  and  Gilbert  Lake  Division, 
Illinois,  6x)m  December  16  through  October 
15. 

Upper  Miaaissippi  River  Wild  Life  and  Fish 
Refrige 

A.  Hunting  of  Migratory  Came  Birds. 
Hunting  of  migratory  game  birds  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Permits  are  required  for  Potter's  Marsh 
in  Pool  13  except  during  the  early  teal 
season. 

2.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  is  permitted  on  designated 
areas  of  tiie  refuge  subject  to  the  following 
conditions: 

1.  Hunting  is  not  permitted  between  March 
1  and  the  opening  of  the  State  bll  hunting 
seasons  except  that  hunting  of  wild  turkey  is 
permitted  during  the  State  spring  turkey 
season. 

2.  Hunting  is  not  permitted  on  the  Goose 
Island  Closed  Area  in  Pool  8. 

3.  Hunting  is  permitted  on  other  areas  that 
are  closed  during  the  waterfowl  hunting 
season  and  are  designated  by  signs  as  "Area 
Qosed"  beginning  the  day  eJter  the  close  of 
the  applicable  State  duck  hunting  season. 


C.  Big  Game  Huntir\g.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  ^reas 
of  the  refuge  subject  to  the  following    j 
cx)nditions:  ' 

1.  Hunting  is  not  permitted  on  the  Goose 
Island  Area  in  Pool  8. 

2.  Himting  of  deer  is  permitted  on  other 
areas  that  are  closed  during  the  waterfowl 
hunting  season  and  are  designated  by  signs 
as  "Area  Closed"  beginning  the  day  after  the 
close  of  the  applicable  State  duck  hunting 
season. 

3.  Construction  or  use  of  permanent  blinds, 
platforms  or  ladders  is  not  permitted. 

4.  All  stands  must  be  removed  from  the 
refuge  at  the  end  of  each  day's  hunt. 

D.  Sport  Fishii\g.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions:  Fishing  on  the  Spring 
Lake  Closed  Area,  Carroll  County,  Illinois,  is 
not  permitted  from  October  1  through  the  last 
day  of  the  Illinois  waterfowl  season.  Only 
hand  ptowered  boats  or  boats  with  electric 
motors  are  permitted  on  Mertes'  Slough  in 
Buffalo  County,  Wisconsin.  - 1 


132.33    IndUna. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Muacatatuck  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved) 

B.  Upland  Game  Hunting.  Hunting  of  quail 
and  rabbit  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following   { 
condition: 

1.  No  discharge  of  firearms  is  permitted 
within  100  yards  of  an  occupied  dwelling. 

2.  Hunting  is  permitted  only  from  sunrise 
to  sunset.  l       . 

3.  Hunting  is  prohibited  from  the  '  ' 
beginning  of  the  second  State  muzzleloader 
deer  season  through  the  end  of  the  year. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following  | 
conditions: 

1.  Permits  are  required  during  the  second 
State  muzzleloader^eason.  Archery  hunting 
is  permitted  following  the  second 
muzzleloader  season. 

2.  Only  bow  and  arrow  and  muzzleloaders 
are  permitted. 

3.  The  construction  and  use  of  permanent 
blinds,  platforms  or  ladders  is  not  permitted. 

4.  No  discharge  of  firearms  is  permitted 
within  100  yards  of  an  occupied  dwelling 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  on  Stanfield  Lake 
from  designated  bank  areas  and  from 
nonmotorized  boats  from  May  15  through 
October  15  and  when  ice  conditions  permit 
ice  fishing. 

2.  Only  fishing  with  rod  and  reel  or  pole 
and  line  is  permitted. 

3.  Ice  fishing  is  permitted  when  ice 
conditions  are  safe. 

4.  The  minimum  size  limit  for  large-mouth 
black  bass  taken  from  refuge  waters  is  14 
inches. 

5.  Fishing  Is  permitted  during  daylight 
hours  only.  # 
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6.  Frogs  and  turtles  may  be  taken  by  hook 
and  line  during  daylight  hours  from  areas 
open  to  fishing. 


§32.34 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

De  Soto  National  WUdlifiB  Rafuga 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required. 

2.  Hunting  is  permitted  imtil  noon  each 
day  from  November  1  through  the  end  of  the 
State  waterfowl  season  within  the  zones. 

3.  Hunters  may  not  use  or  possess  more 
than  25  (hells  per  day. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subJject  to  the  following  conditions: 

T.  Permits  are  required. 

C.  Only  archery  hunting  is  permitted. 
(,3.  The  construction  or  use  of  permanent 

blinds,  platforms  or  ladders  is  not  permitted. 

4.  All  stands  must  be  removed  from  the 
refuge  by  the  close  of  the  season. 

D.  Sport  Fishing.  Fishing  is  permitted  in 
DeSotq  Lake  subject  to  the  following 
conditions: 

1.  Ice  fishing  is  permitted  from  January  1 
through  the  end  of  February  when  conditions 
are  safe. 

2.  Motor-  or  wind-driven  conveyances  are 
not  permitted  on  the  lake  from  January  1 
through  the  end  of  February. 

3.  The  use  of  portable  ice  fishing  shelters 
is  permitted  on  a  daily  basis  from  January  1 
through  the  end  of  February. 

4.  Only  the  use  of  pole  and  line  or  rod  and 
reel  is  permitted  from  April  15  through 
September  30  with  the  exception  that  archery 
and  sf)ear  fishing  are  permitted  only  for 
nongame  fish  from  April  15  to  September  30. 

5.  Fishing  with  more  than  two  lines  or  with 
more  than  two  hooks  on  each  line  is  not 
permitted. 

6.  The  use  of  trotlines  and  float  lines  is  not 
permitted. 

7.  Minimum  length  and  creel  limits  are 
required  as  posted. 

Mark  Twain  National  Wildlifie  Refuge 

Refer  to  S  32.32  IHinois  for  regulations. 

Union  Slough  National  WildliiiB  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  migratory  game  birds  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  condition:  State  regulations 
regarding  the  use  of  decoys,  and  governing 
the  construction  and  use  of  blinds  on  game 
management  areas,  shall  apply. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  The  construction  or  use  of  permanent 
blinds,  stands  or  ladders  is  prohibited. 

2.  AH  stands  must  be  removed  from  the 
refiige  by  the  end  of  the  season. 


D.  Sport  Fishing.  Flniing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  from  April  15 
through  September  30. 

2.  The  use  of  boats,  canoes  or  other  floating 
devices  is  not  permitted. 

Upper  Mississippi  Riw  National  WUdlife 

and  Fish  Refuge 

Refer  to  §  32.32  Olinois  for  regulations. 

f32.35    Kansas. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Flint  Hilb  National  WUdiifs  Refuge  / 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  mourning 
doves  and  snipe  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only  non- 
toxic shot 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Dogs  may  not  be  used  for  hunting 
furbearing  animals  or  non-game  animals. 

C.  Big  Game  Hunting.  Hunting  of  big  game 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Only 
shotguns  are  permitted. 

D.  Sport  Fishing.  [Reservedl 

Kirwin  National  WikUifis  Refuge 

A.  Hunting  jtf  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  mourning     ' 
doves  and  snipe  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only  non- 
toxic shot. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant,  quail,  prairie  chicken,  squirrel  and 
rabbit  is  p>ermitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Hunting  of  rabbits  and  squirrels  is  permitted 
only  during  that  portion  of  the  State  "small 
game  season"  that  occurs  during  the  State 
"upland  game  season." 

C.  Big  Game  Hunting.  Hunting  of  deer  and 
turkey  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Only  archery  hunting  of  deer  is  permitted. 

D.  Sport  Fishing.  [Reserved] 

Quivira  National  Wildlifis  Rafiige 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  rails, 
mourning  doves,  common  snipe  and 
woodcock  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Waterfowl  and  coot  hunters  shall  possess  and 
use,  while  in  the  field,  only  nontoxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant,  bob-white  quail,  squirrel,  and 
rabbit  is  permitted  on  designated  areas  of  the 
refuge. 

C.  Big  Game  Huntiixg.  [Reserved! 

D.  Sport  Fjshj/rg,JReserved) 

132.36    Kantueky. 

The  foUowing  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 


are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations.  ' 

RmUooI  National  Wildlife  tbalagt 

A.  Hunting  of  Migratory  Game  Birds. 
[Reservedl 

B.  Upland  Game  Hunting.  Hunting  of 
squirrels  and  raccoons  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

C  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  and  turkey  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions; 

1.  Fishing  is  permitted  on  the  Long  Point 
Unit  (north  of  Upper  Blue  Basin)  frcaa  March 
15  through  October  IS  and  on  the  Grassy 
Island  Unit  (south  of  the  Upper  Blue  Basin) 
from  February  1  through  November  15. 

2.  Fishing  is  permitted  only  from  sunrise 
to  sunset. 

132.37    LouislwuL 

The  following  refuge  units  have  been 
opened  for  bunting  and/ or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-speed  fie  regulations. 

Atchafalaya  National  WUdlife  Reft^ 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  snipe  and 
woodcock  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Hunting  shall  be  in  accordance  with 
Sherburne  Wildlife  Management  Area 
regulations. 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  ral}bit,  raccoon,  opossum,  nutria, 
muskrat,  mink,  fox,  bobcat,  beaver  and  otter 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunting  shall  be  in  accordance  with 
Sherburne  Wildlife  Management  Area 
regulations,  except  that  dogs  may  not  be  used 
to  hunt  rabbits. 

C.  Big  Game  Hunting.  Hunting  of  deer  and 
turkey  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Hunting  shall  be  in  accordance  with 
Sherburne  WildlifB  Management  Area 
regulations. 

D.  Sport  Fishing.  [Reserved] 

Bayou  Sauvage  National  Wildlife  Raliigs 

A.  Hunting  ofMiffotory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved) 

D.  Sport  Fishing.  Flnfishing  and 
shellfishing  are  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1.  Fishing  is  permitted  during  daylight     I 
hours  only  from  March  16  through  October 
31,  with  the  following  exceptions:  bank 
fishing  from  U.S.  Highway  11  is  permitted 
year-round;  the  area  south  of  Intracoastal 
Waterway  is  pennitted  year-round;  the  areas 
outside  the  Hurricane  Protection  Levee,  the 
main  Canal  from  U.S.  Highway  11  to  the 
borrow  pits  (2)  within  the  Blind  lagoon  Unit, 
and  the  area  bounded  by  1-10,  Lake 
Pontchartrain.  and  Levee  #27  Is  permitted 
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from  the  and  of  the  Stste  waterfowl  teason 
(East  Zone)  through  October  31. 

2.  Only  rod  and  reel  or  pole  and  line  is 
permiftnd  for  finfishlng.  All  hand  lines  and 
crabbing  equipment  must  be  attended. 

3.  The  use  of  trotlines,  slat  traps,  or  nets 
is  prohibited,  with  the  following  exceptions: 
bait  shrimp  may  be  taken  with  cast  nets; 
crayfish  and  crabs  writh  ring  neU  up  to  20 
inches  in  diameter. 

4.  Daily  crab  and  crayfish  limit  is  100 
pounds  per  vehicle  or  boat. 

5.  Outboard  motors  not  to  exceed  2S 
horsepower  are  permitted  in  waterway!, 
canals,  and  pools  within  the  Hurricane 
Protection  Levee  (#26,  #27,  and  #28). 

6.  Air-lhrust  boats,  motorized  pirogtiet, 
and  go-devils  are  prohibited  in  refuge  waters. 

Bogua  CUMo  NatiMMl  WUdlife  Refng* 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks,  geesa.  ooois,  and 
woodcock  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Permits  are  required. 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  rabbit,  raccoon  and  opossiun  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer,  turkey  and  feral  hogs  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  condition:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  The  ends  of  trotlines  must  consist  of  a 
length  of  cotton  line  that  extends  from  the 
points  of  attachment  into  the  water. 

2.  Only  cotton  limb  lines  are  permitted 

Cameroii  Prairie  Natiooal  WildliCa  Refnge 

A.  Hunting  ofMiffotory  Game  Birds. 
(Reserved) 

B.  llpiand  Game  Hunting.  (Reserved) 
C  Big  Game  Hunting.  (Reserved) 
D.  Sport  Fishing.  Sport  fishing  is  permitted 

subject  to  the  following  conditions: 

1.  Fishing  and  public  accsaa  is  permitted 
during  daylight  hours  only  from  March  15 
through  October  15  in  areas  designated  by 
refuge  signs  and/ or  brochures. 

2.  Fishing  and  public  access  may  be 
permitted  year-round  during  daylight  hours 
only  in  some  areas  if  designated  by  refuge 
signs  and/or  brochures. 

3.  Access  to  refuge  Bshing  areas  is 
restricted  to  roads  and  trails  designated  by 
rehige  signs  and/ or  brochures. 

4.  Outboard  motors  larger  than  25 
horsep>ower  are  prohibited  In  refuge  waters. 

5.  Trotlines  must  be  attached  with  a  length 
of  cotton  line  that  extends  into  the  water. 

6.  Boats  may  not  be  left  on  the  refuge 
overnight. 

CatalunU  Naliaiial  wadUfc  ftefage 

A.  Hunting  of  Migratory  Came  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel  and  rabbit  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1.  Hunting  is  permitted  from  the  opening 
day  of  the  State  season  through  October  31. 

2.  Daily  permits  are  required. 


C.  Big  Game  Hunting."  Hunting  of  whit»- 
tailed  deer  and  feral  hogs  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Daily  permits  are 
required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  from  Vi  hour  before 
sunrise  until  'A  hour  after  sunset.  Only  pole 
and  line  or  rod  and  reel  fishing  is  pennitted. 

2.  Boat  launching  on  all  refuge  waters  is 
pennitted  only  at  designated  boat  ramps. 
Boats  with  motors  over  the  maximum  size 
listed  are  prohibited,  whether  or  not  the 
motors  are  used  for  power.  Boats  may  not  be 
left  on  the  refuge  overnight 

3.  Cow  pen  Bayou  is  open  to  fishing  year- 
round.  Only  nonmotorired  boats  or  boats 
with  electric  motors  are  pennitted. 

4.  Duck  Lake,  all  outlet  waters,  and  all 
flooded  woodlands  are  open  to  fishing  and 
txMting  from  March  1  through  October  31. 
Only  nonmotorized  boats  or  boats  with 
motors  of  10  horsepower  or  less  are 
permitted. 

5.  Muddy  Bayou  is  open  to  fishing  from 
March  1  through  October  31.  Only 
nonmotorized  boats  or  boats  with  electric 
trolling  motors  are  permitted. 

D'AilxNine  National  Wildlife  Refuse 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks,  coots,  and  woodcock  is 
permitted  on  designated  areas  of  the  rehiga 
subject  to  the  following  conditions: 

1.  Hunting  of  ducks  and  coots  is  permitted 
nntil  noon  rach  day. 
■-  2.  Boats,  decoys  and  blinds  must  be 
removed  from  the  refuge  following  each  day's 
hunt. 

3.  Hunting  is  not  permitted  during  the 
special  teal  season. 

4.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only 
nontoxic  shot 

5.  Firearms  must  be  unloaded  while  being 
transported  in  a  vehicle  or  boat. 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  squirrel,  rabbit,  raccoon  and  opossum 
is  [)ermitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditionc 

1.  Hunting  of  raccoon  and  opossum  is 
permitted  only  during  January  and  December 
of  odd  numbered  years  and  only  during 
daylight  hours  during  the  State  squirrel 
season. 

2.  Feral  hogs  may  be  taken  during  all 
refuge  hunts. 

3.  Firearms  must  be  unloaded  wrhile  being 
transported  in  a  vehicle  or  boat. 

4.  Lead  shot  is  pwrmitted  only  on 
designated  portions  of  the  refuge. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  and  feral  hogs  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Either-sex  deer  hunting  with  firearms  is 
permitted  for  two  consecutive  days  beginning 
with  the  first  day  of  the  Union  Parish  either- 
sex  season  and  the  following  Friday  and 
Saturday. 

2.  Two  consecutive  days  of  either-sex  deer 
hunting  with  muzzleloaders  and  archery  will 
be  permitted  beginning  the  first  Saturday  in 
December. 


3.  Firearms  must  be  unloaded  while 
transported  in  a  vehlole  or  boat 

D.  Sport  Fishing.  FisVing  is  permitted  on 
designated  areas  of  the  i^fuge  subject  to  the 
following  conditions:  / 

1.  The  ends  of  trotlines  must  consist  of  a 
length  of  cotton  line  that  extends  htim  the 
points  of  attachment  into  the  water. 

2.  Only  cotton  limb  lines  are  permitted. 


Delta  National  Wildlife  Bafiiga 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  migratory  game  birds  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  fnliowing  conditions: 

1.  Hunting  of  ducks,  geese,  and  coots  is 
permitted  on  Wednesdays,  Thursdays, 
Saturdays,  and  Sundays  until  noon  during 
the  State  duck  season. 

2.  Blinds  and  decoys  must  be  removed 
from  the  refuge  following  each  day's  hunt 

3.  Camping  is  permitted  in  designated 
areas  only. 

4.  Retrievers  are  permitted. 

5.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
rabbit  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  Hunting  is  permitted  from  the  day  after 
the  waterfowl  season  closes  through  the 
remainder  of  the  State  season. 

2.  Only  shotguns  are  permitted. 

3.  Dogs  are  pmrmitted. 

4.  Camping  is  permitted  in  designated 
areas  only. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Only  still  and  stalk  hunting  are 
permitted. 

2.  Only  portable  stands  are  permitted  and 
they  must  be  removed  from  the  refuge  after 
each  day's  hunt 

3.  Archery  hunting  is  permitted  beginning 
October  1  through  October  31. 

4.  Camping  is  permitted  in  designated  area 
only. 

D.  Sport  Fishing.  Fishing,  shrimping  and 
crabbing  are  pennitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  Fishing,  shrimping  and  crabbing  are 
permitted  only  from  sunrise  to  sunset. 

2.  Only  shrimping  trawls  of  16  feet  or  less 
are  pennitted. 

Lacaasine  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 

B.  Upland  Game  Hunting.  (Reserved) 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

D  Sport  Fishing.  Fishing  and  crayfishing 
are  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  Fishing  and  crayfishing  are  permitted 
from  '/i  hour  before  sunrise  until  one  hour 
after  sunset  during  the  period  of  March  1 
through  October  15. 


fi^ 
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2.  Only  pole  and  line  or  rod  and  reel 
fishing  Is  permitted.  Crayfish  may  be  taken 
only  with  drop  nets  or  hand  lines.  The  use 
or  {K>sse$sion  of  any  other  type  of  fishing  and 
crayfishing  gear  is  prohibited. 

3.  No  person  may  take  or  possess  more 
than  lOp  pounds  of  crayfish  per  vehicle  per 
day.      I 

4.  On^y  boats  with  motors  totaling  25 
horsepower  or  less  are  permitted  in  the 
Lacassine  Pool.  Entry  and  use  of  airboats  and 
hoveroafi  is  prohibited  on  all  waters  within 
refuge  boundaries.  Boats  may  not  be  left  on 
the  refuge  overnight. 

5.  Access  into  refuge  marshes  and  ponds 
outside  the  Lacassine  Pool  is  permitted  by 
walking,  poling,  paddling  or  rowing.  The  use 
of  outboard  motors  in  these  areas  is 
prohibited. 

6.  Boat  access  to  the  Lacassine  Pool  is 
prohibited  from  November  1  to  March  1. 

Lake  Ophelia  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  rabbit  and  raccoon  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Daily  permits  are 
required. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions:  Daily  permits  are  required. 

D.  Sport  Fishing.  Fishing  is  piermitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  and  public  access  is  permitted 
from  Vj!  hour  before  sunrise  until  ^/z  hour 
after  sunset  only  from  March  1  through 
October  15  in  areas  posted  by  refuge  signs 
and/or  designated  in  refuge  brochures. 

2.  Fishing  and  public  access  is  permitted 
year-round  from  '/^  hour  before  sunrise  until 
'/j  hour  after  sunset  in  areas  posted  by  refuge 
signs  and/or  designated  in  refuge  brochures. 

3.  Access  to  refuge  fishing  areas  is 
restricted  to  those  roads  and  trails  posted  by 
refuge  signs  and/or  designated  by  refuge 
brochures. 

4.  Only  nonmotorized  boats,  boats  with 
electric  motors,  and  boats  with  motors  of  25 
horsepower  or  less  are  permitted  in  refuge 
waters.  Boats  may  not  be  left  on  the  refuge 
overnight. 

5.  The  ends  of  trotlines  must  consist  of  a 
length  of  cotton  line  that  extends  from  the 
point  of  attachment  into  the  water. 

Sabine  National  Wildlife  Refuge 

A.  Hanting  of  Minatory  Game  Birds. 
Hunting  of  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunting  is  permitted  only  on 
Wednesdays,  Saturdays  and  Sundays  except 
that  hunting  is  permitted  daily  during  the 
entire  western  zone  teal  season. 

2.  Hunting  is  permitted  until  noon  each 
day 

3.  Hunting  is  not  permitted  during  the 
goose-only  season  and  on  Christmas  Day. 

4.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

5.  Hunters  are  required  to  check  in  and  out 
of  the  refuge. 


6.  Checking  begged  game  is  required. 

7.  Only  portable  blinds  and  blinds 
constructed  of  native  vegetation  are  ' 
permitted. 

8.  Decoys  and  portable  blinds  must  be 
removed  from  the  refuge  following  each  day's 
hunt. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing,  crabbing, 
crayfishing,  and  shrimp  cast  netting  are 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Only  fishing  with  rod  and  reel  or  pole 
and  line  is  permitted.  Shrimp  may  be  taken 
only  with  a  cast  net.  Crabs  and  crayfish  may 
be  taken  only  with  ring  nets  up  to  18  inches 
in  diameter  or  hand  lines.  The  use  or 
possession  of  any  other  type  of  fishing, 
crabbing,  crayfishing,  and  shrimping  gear  is 
prohibited  except  that  persons  using  Hog 
GuUey,  Headquarters,  or  West  Cove  Canals 
may  only  transport  shrimp  trawls,  butterfly 
nets,  or  other  nets  from  the  boat  ramps  to 
Calcasieu  Lake  and  return  with  their  catch. 
Permits  are  required  for  sport  jug  fishing  and 
gill  netting. 

2.  Fishing  and  public  access  is  permitted 
from  March  1  through  October  15  on 
designated  waterways  and  pools.  Only  bank 
fishing  along  Highway  27  is  permitted  year 
round. 

3.  Fishing,  crabbing,  crayfishing,  and 
shrimping  is  {}ermitted  from  one  hour  before 
sunrise  to  one  hour  after  sunset. 

4.  All  other  refuge  waters  are  open  to 
fishing,  crabbing,  crayfishing  and  shrimping 
from  March  15  through  October  15  only. 

5:  No  person  may  take  or  ptossess  more 
than  5  quarts  of  shrimp  per  vehicle  per  day 
except  that  the  daily  shrimp  and  possession 
limit  is  5  gallons  per  vehicle  during  the  State 
open  inshore  water  season.  Daily  crab  and 
crayfish  limit  is  100  pounds  each  per  vehicle. 

6.  Boats  may  not  be  dragged  across  levees. 
Outboard  motors  up  to  25  horsepower  are 
permitted  in  refuge  pools.  Outboard  motors 
may  be  operated  in  designated  refuge  canals, 
waterways,  and  pools.  The  operation  of  any 
tyf>e  of  boat  motor  in  the  refuge  marshes  is 
prohibited. 

Tensas  River  National  Wildlife  Refuge 

A.  Hunting  ofMipatory  Game  Birds. 
Hunting  of  ducks,  coots,  woodcock  and  snipe 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Pennits 
are  required. 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  rabbit  and  raccoon  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  and  turkey  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

D.  Sport  Fishing.  Sport  fishing  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Fishing  and  public  access  is  permitted 
bom  sunrise  to  sunset  in  areas  posted  by 
refuge  signs  and/or  designated  in  refuge 
brochures. 

2.  Only  nonmotorized  boats  and  boats  with 
electric  motors  are  permitted  in  refuge  lakes. 
Boats  may  not  be  left  on  the  refuge  overnight. 


'  3.  The  ends  of  trotlines  mutt  consist  of  ■ 
length  of  cotton  line  that  extends  from  the 
points  of  attachment  into  the  water. 

4.  Access  to  fishing  areas  is  restricted  to 
those  roads  and  trails  posted  by  refuge  signs 
and/or  designated  by  refuge  brochures. 

Upper  OuecliiU  National  WUdlife  Rafiigt 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks,  coots  and  woodcock  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunting  of  ducks  and  coots  is  permitted 
until  noon  each  day. 

2.  Boats,  decoys  and  blinds  must  be 
removed  from  the  refuge  after  each  day's 
hunt 

3.  Woodcock  hunting  is  permitted  during 
the  State  season. 

4.  Hunting  is  not  permitted  during  the 
special  teal  season. 

5.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  In  the  field,  only 
nontoxic  shot. 

6.  Firearms  must  be  unloaded  while  being 
transported  in  a  vehicle  or  boat. 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  squirrel,  rabbit,  raccoon  and  opossum 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunting  of  raccoon  and  opossum  is 
permitted  only  during  December  and  January 
of  odd  numbered  years  and  only  during  the 
daylight  hours  during  State  squirrel  season. 

2.  Feral  hogs  may  be  taken  during  all 
refiige  hunts. 

3.  Firearms  must  be  unloaded  while  being 
transported  in  a  vehicle  or  boat. 

4.  Lead  shot  is  permitted  only  on 
designated  portions  of  the  refuge. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  and  feral  hogs  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Either-sex  deer  hunting  with  firearms  is 
permitted  for  two  consecutive  days  beginning 
with  the  first  day  of  the  Union  Parish  either- 
sex  season  and  the  following  Friday  and 
Saturday. 

2.  Two  consecutive  days  of  either-sex  deer 
hunting  with  muzzleloaders  and  archery  will 
be  permitted  beginning  the  first  Saturday  in 
December. 

3.  Firearms  must  be  unloaded  while  being 
transported  in  a  vehicle  or  boat. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  The  ends  of  trotlines  must  consist  of  a 
length  of  cotton  line  that  extends  frxim  the 
points  of  attachment  into  the  water. 

2.  Only  cotton  limb  lines  are  permitted. 

§32.38    Main*. 

The  following  refuge  units  have  been 
opened  to  hunting  and/or  fishing,  anq 
are  listed  in  alphabetical  order  with  j 
applicable  refuge-specific  regulations. 

Rachel  Canon  National  WildlifiB  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks,  geese,  coots,  woodcock 
and  snipe  is  permitted  on  designated  areas 
on  the  refuge  subject  to  the  following 
condition:  Boats,  decoys  and  portable  blinds, 
must  be  moved  fit)m  the  refuge  after  each 
day's  hunt. 
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B.  Vpkmd  Gantt  Hunting.  Hunting  of 
upiana  game  birds,  grey  MpilnBl,  cottontail 
rabbit,  snowshoe  hm,  fox,  and  coyote  is 
pennittsd  on  designated  areas  of  the  refuge 
subiect  to  the  following  condittonK  Fox  and 
coyote  may  be  hiuted  only  during  the  State 
deer  season. 

C.  Big  Game  Hunting-  Hunting  of  deer  is 
permitted  on  designateid  areas  of  the  refuge. 

D.  Sport  Fishing.  [Reserved] 

Mooeehon  Naliaul  WfldliiB  Rslbii 

A.  Hunting  of  Migratory  Game  Birtb. 
(Reserved] 

B.  Upland  Game  Hunting.  IReservedJ 

C.  Big  Came  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  rafiige 
subject  to  the  following  conditions: 

1.  Permits  are  required. 

2.  Hiinters  must  wear  In  a  conspicuous 
manner  on  head,  chest  and  back  a  minimum    - 
of  400  square  inches  of  solid  colored  hunter 
orange  clothing  or  material. 

D.  Sport  Fishing.  Fishing  is  p)ermitted  on 
designated  areas  of  the  refuge  sul^ect  to  the 
following  conditions: 

1.  The  use  of  nonmotorizad  boats  only  is 
permitted  on  Bearce.  Conic,  and  Cranberry 
Lakes. 

2.  Fishing  is  permitted  during  daylight 
hours  only. 

Pond  Island  National  WiMlife  Refoge 

A.  Hunting  ofMiffatory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  (Reserved) 

C.  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Fishing  is  permitted 
from  August  16  through  the  last  day  of 
February. 

Sunkhara  Meadows  National  WOdliCi 
Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  (Reserved] 
C  Big  Game  Hunting.  Hunting  of  deer, 

moose,  or  bear  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  followrlng 
condition: 

1.  Gun  hunters  must  wear  in  a  conspicuous 
manner  on  head,  chest  and  back  a  minimum 
of  400  square  iiKhes  of  solid-colored  hunter 
orange  clothing  or  material. 

D.  Sport  Fishing.  [Reserved] 

S  32.39    Mwytand. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-speci£c  regulations. 

BiackwBtar  NatiMial  Wildlife  Mmfa^s 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditionr 

1.  Permits  are  required. 

2.  Handgims  and  breech-loading  rifles  are 
not  permitted. 

3.  In  th#  headquarters  hunt  area,  hunters 
must  remain  within  30  fiset  of  their  stand. 


unless  actively  tracking  or  ratrlaring 
wounded  deer. 

4.  Hunters  must  wear  in  a  conspicuous 
maimer  on  head,  chest  and  back  a  minimum 
of  400  square  inches  of  solid-colored  hunter 
orange  clothing  or  material. 

D.  Sport  Fishing.  Fishing  and  crabbing  are 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Fishing  and  oabbing  are  permitted  from 
April  1  through  October  1  during  daylight 
hours  only. 

2.  All  fish  and  crab  linm  must  be  attended. 

3.  Boat  launching  from  refoge  lands  is  not 
permitted. 

4.  The  use  of  airboats  is  not  pennittad  oa 
refuge  waters. 

Eastern  Neck  National  WOdlib  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  (Reserved] 

C  Big  Game  Hunting.  Hvmting  of  deer  b 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required. 

2.  Only  one  deer  of  either  sex  may  ba 
taken. 

3.  Only  archery,  shotgun,  and 
muzzleloader  hunting  is  permitted. 

4.  Loaded  weapons  are  not  permitting  In  ' 
parking  areas  or  on  blacktopped  roads. 

5.  Hunters  must  wear  in  a  conspicuous 
maimer  on  head,  chest  and  back  a  minimum 
of  400  square  inches  of  solid-colored  himter 
orange  clothing  or  material. 

D.  Sport  Fishing.  (Reserved] 

%  32.40    MnsschuacHs. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Great  Meadows  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  (Reserved] 
C  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  in 
designated  areas  of  the  refuge  subject  to  the 
following  condition: 

1.  Fishing  is  permitted  along  the  main 
channel  of  the  Sudbury  River,  Concord  River 
and  along  designated  banks  of  Heard  Pond 
with  the  following  exception:  Fishing  is  not 
permitted  within  refuge  impoundments. 

2.  Only  foot  access  is  permitted. 

Monomoy  National  Wildlife  Refiage 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  in 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Anglers  must  be  actively 
fishing  between  sunset  and  suruise. 

Nantucket  National  Wildlife  Raliige 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 


1.  Fishing  is  permitted  on  the  ocean  beach 
only. 

2.  A  permit  is  required  for  the  use  of  over- 
tfae-aand  siirf  fishliig  vehicles. 

Odww  N^ioaal  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  woodcock  and  snipe  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  XJae  or  possession  of  alcoholic  beverages 
while  hunting  are  prohibited. 

2.  Vehicles  are  restricted  to  the  designated 
parking  area  that  is  accessible  from  the  Still 
River  Depot  Road.  Entry  by  routes  other  than 
Still  River  Depot  Road  is  prohibited. 

B.  Upland  Ganw  Hunting.  Hunting  of 
upland  game  birds  and  small  game  is 
permitted  on  designated  areas  of  the  refo^ 
subject  to  the  following  conditions: 

1.  Shotguns  only  are  permitted. 

2.  Vehicles  are  restricted  to  the  designated 
parking  area  that  is  accessible  from  the  Still 
River  Depot  Road.  Entry  by  routes  other  than 
Still  Riv<;r  Depot  Road  is  not  permitted. 

3.  Use  or  possession  of  alcoholic  beverages 
while  hunting  are  prohibited. 

C.  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing.  [Reserved] 

Parkor  River  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  waterfowl  and  coots  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Permits  are  required. 

2.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot 

3.  Hunters  may  not  use  or  possess  more 
than  25  shells  per  day. 

4.  Hunters  using  Area  B  must  set  out  a 
minimum  of  six  waterfowl  decoys  and  hunt 
%vithin  50  yards  of  these  decoys. 

5.  Use  or  possession  of  alcoholic  beverages 
while  hunting  is  prohibited. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refoge 
subject  to  the  following  conditions: 

1.  A  refogee  permit  is  required. 

2.  Hunting  is  permitted  from  '/^  hour  before 
suiu-ise  until  2  p.m. 

3.  Only  shotguns,  20  gauge  or  larger, 
loaded  with  slugs  are  permitted. 

4.  Attendance  at  a  refoge  orientation  is 
mandatory. 

5.  Hunting  is  permitted  on  six  days  within 
the  framework  of  the  State  shotgun  deer 
season. 

6.  All  deer  harvested  must  be  brought  to 
the  refoge  check  station  whole  (undressed). 

7.  Use  or  possession  of  alcoholic  beverages 
while  hunting  is  prohibited. 

8.  Only  antlerless  deer  may  be  harvested, 
under  appropriate  State  permits,  on  days  one 
and  two  of  the  refoge  hunt. 

D.  Sport  Fishing.  Saltwater  fishing  is 
permitted  on  designated  areas  of  the  refrige 
subject  to  the  fol^.owing  conditions: 

1.  Saltwater  fishing  is  permitted  on  the 
ocean  beach  only. 

2.  A  permit  is  required  for  night  fishing 
and  for  the  use  of  over-ttie-sand  surf-fishLig 
vehicles. 
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132.41    IMcMgan. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Harbor  Island  National  WildliiB  KalogB 

A.  Hunting  oftAigmtom  Game  Birds. 
(Reserved) 

B.  Upland  Game  Hunting.  (Reservedl 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  and  black  bear  is  permitted  on 
designated  areas  of  the  refuge. 

D.  Sport  Fishing.  (Reserved) 

Senejr  National  Wildlifs  Refoge 

A.  Hunting  of  Migratory  Game  Birds.  . 
Hunting  of  woodcock  and  snipe  is  permitted 
on  designated  areas  of  the  refuge. 

B.  Upland  Game  Hunting.  Hunting  of 
grouse  and  snow-shoe  hare  is  permitted  on 

'  designated  areas  of  the  refuge. 

C.  Big  Game  Hunting.  Hunting  of  deer  and 
bear  is  permitted  on  designated  areas  areas  of 
the  refuge  subject  to  the  following  condition: 
The  use  of  dogs  while  bear  hunting  is  not 
permitted. 

D.  Sport  Fishing.  Fishing  Is  permitted  on 
designated  areas  of  the  refuge  sub)BCt  to  the 
following  conditions: 

I.  Ice  Pishing. 
Fishing  is  permitted  from  January  1 
through  the  end  of  February  during  daylight 
hours  only. 

ii.  Ice  shanties,  houses  or  shelters  are  not 
permitted  on  F  Pool. 

iii.  Snowmobiles  or  all-terrain  vehicles  are 
not  {permitted. 

2.  Summer  Fishing. 

1.  Fishing  is  permitted  from  May  15 
through  September  30  during  daylight  hours 
only. 

iL  Fishing  is  permitted  on  the  Creigfaton. 
Driggs  and  Manistique  Rivers,  Walsh  Creek 
west  of  the  Walsh  ditch  south  to  its  entry  into 
the  G-3  Pool. 

iii.  Only  bank  fishing  is  permitted  in  refuge 
pools. 

iv.  Access  to  Driggs  and  Creighton  Rivers, 
Walsh  Creek  and  Walsh  Ditch  is  limited  to 
canoes  without  motors  and  to  fioot  traffic 
along  these  watercourses. 

Shiawassee  National  Wildlife  Rsfnge 

A.  Hunting  (^Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

jl.  Permits  are  required. 
Z.  Duck  and  coot  hunting  is  permitted  only 
in  Pool  4  and  associated  marshes. 

3.  Goose  hunting  in  designated  cropland 
Helds  and  areas  of  the  Shiawassee  River  is 
permitted  until  12  noon  with  a  required 
check  out  time  of  1  p.m. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  f>ermitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  may  be  required. 

D.  Sport  Fishing.  IRaeervedj 

S  32.42    MinoMota. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 


are  listed  in  alphabetical  order  with 
appUcable  refuge-spedfic  legulatii 


Agaasiz  National  WiMlife  IMags 

A.  Hunting  ofKlignMtory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  (Reserved) 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  and  moose  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  The  construction  or  use  of  permanent 
blinds,  platforms  or  ladders  is  not  f>eimitted. 

2.  All  stands  must  be  removed  frrxn  the 
refuge  at  the  and  of  each  day's  hunt 

D.  Sport  Fishing.  (Reserved] 

Big  Stone  Naliaaal  WUdlife  Kaliige 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  Hunting  of 
partridge,  pheasant,  gray  and  fox  souirrel, 
cottontail  rabbit,  jaclorabblt,  and  red  and  gray 
fox  is  permitted  on  designated  areas  of  the 
refuge. 

C.  Big  Gante  Hunting.  Himting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  The  construction  or  use  of  permanent 
blinds,  platfonns  or  ladders  is  not  pennitted. 

2.  All  stands  must  be  removed  frtMn  the 
refuge  at  the  end  of  each  day's  htmt. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Nonmotorized  boats  or  boats  with 
electric  motors  are  permitted  in  the 
Minnesota  River  channel  only. 

2.  Bank  fishing  only  is  permitted  on  refuge 
pools  and  open  marshes. 

3.  Ice  fishing  shelters  must  be  removed 
&t>m  the  refuge  following  each  day's  fishing 
activities. 

Minnesota  Valley  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required. 

2.  Only  participants  in  the  refuge's  Young 
Wild  Fowlers  program  are  permitted  to  himt 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant,  gray  and  fox  squirrel  and  cottontail 
rabbit  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

l^Only  bank  fishing  is  permitted. 
2.'' Ice  fishing  is  permitted  when  ice 
conditions  are  safe. 

3.  Ice  fishing  shelters  must  be  removed 
from  the  refuge  following  each  day's  fishing 
activity. 

Rice  Lake  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  Hunting  of 
ruffed  grouse,  spruce  grouse,  gray  and  fox 


squiml,  oottootall  rabbit  and  snowshoe  hare 
is  permitted  on  designated  areas  of  tike 
renige. 

C  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  dasigDatad  anas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  The  ooostructioo  or  use  of  pennanent 
blinds,  platforms  or  ladders  is  not  permitted. 

2.  All  stands  must  be  removed  from  the 
refuge  at  the  end  of  each  day's  hunt 

3.  Permits  are  required. 

D.  Sport  Fishing.  Fishing  Is  permitted  on 
designated  areas  of  the  nfuge  sub^  to  the 
f6Uo%iring  conditions: 

1.  Fishiog  is  permitted  from  May  1  through 
November  30. 

2.  Fishing  from  nonmotorized  boats  b 
pennitted  only  in  designated  areas. 

Sharimnie  Natioul  Wildlife  Rafn«e 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  rails, 
woodcock,  and  snipe  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditloiu: 

1.  Field  possession  of  migratory  game  birds 
is  not  permitted  on  refuge  areas  closed  to 
migratory  game  bird  hunting. 

2.  Only  nonmotorized  boats  are  peimittad, 
and  they  must  be  launched  at  designated 
access  sites. 

3.  Boats,  decoys  and  blinds  must  be 
removed  &t>m  the  refuge  following  each  day's 
hunt  except  for  blinds  made  entirely  of 
marsh  vegetation. 

4.  Entry  to  htmting  areas  is  not  allotved 
earlier  than  one  and  one-half  hoius  befon 
legal  shooting  hours. 

B.  Upland  Game  Hunting.  Hunting  of 
ruffed  grouse,  ring-necked  pheasant,  gray  and 
fox  squirrel,  snowshoe  hare,  cottontail  rabbit 
and  jackrabbit  is  pennitted  on  designated 
areas  of  the  refuge. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  The  construction  or  use  of  permanent 
blinds,  platforms  or  ladders  is  not  permitted 

2.  All  stands  must  be  removed  from  the 
refuge  at  the  end  of  each  day's  hunt 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  on  the  St  Francis 
River  only. 

2.  Nonmotorized  boats  are  permitted  only 
on  designated  areas  of  St.  Francis  River  and 
must  be  launched  from  designated  access 
points. 

Tanarac  National  Wildlife  Refuge 

A.  Hunting  of  Minatory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  rails, 
woodcock  and  8nip>e  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Hunting  is  In  accordance  with  White 
Earth  Reservation  regulations  on  those 
portions  of  the  Reservation  that  are  a  part  of 
the  refuge. 

2.  Blinds  must  be  removed  from  the  refiige 
following  each  day's  hunt  except  for  blinds 
made  entirely  of  marsh  vegetation. 

3.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot 
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B.  Upland  Game  Hunting.  Hunting  of 
ruffed  grouse,  gray  and  fox  squirrel, 
cottontail  rabbit,  jackrabbit  and  snowshoe 
hare  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Hunting  is  in  accordance  with  White  Earth 
Indian  Reservation  regulations  on  those  parts 
of  the  Reservation  that  are  a  part  of  the 
refuge. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Hunting  is  in  accordance  with  White 
Earth  Reservation  regulations  on  those  parts 
of  the  Reservation  that  are  a  part  of  the 
refuge. 

2.  The  construction  or  use  of  permanent 
blinds,  platforms  or  ladders  is  not  permitted. 

3.  All  stands  must  be  removed  from  the 
refuge  at  the  end  of  each  day's  hunt. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  re^ge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  in  North  Tamarac 
Lake  and  Wauboose  Lake  all  year,  in 
accordance  with  State  seasons. 

2.  Fishing  is  permitted  on  Two  Island  Lake, 
Blackbird  Lake  and  Lost  Lake  from  the  tirst 
day  of  the  State  walleye  season  through 
Labor  Day. 

3.  Bank  fishing  only  is  permitted  in  an  area 
50  yards  on  either  side  of  the  Ottertail  River 
Bridges  on  County  Roads  #26  and  #126 
during  State  seasons. 

Upper  Mississippi  River  National  Wildlife 
and  Fish  Refuge 

Refer  to  §  32.32  Illinois  for  regulations. 

§32.43    Mississippi. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 
Bogue  Chitto  National  Wildlife  Refuge 

Refer  to  §  32.37  LouisialA  for  regulations. 
Dahomey  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved) 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  rabbit,  beaver,  raccoon,  and 
opossum  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 

D.  Sport  Fishing.  IReserved] 

Hillside  National  WUdlife  Refuge 

A.  Hunting  of  Wgratory  Game  Birds. 
Hunting  of  mourning  doves,  ducks,  coots, 
snipe  and  woodcock  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  rabbit,  squirrel,  beaver,  raccoon,  and 
opossum  is  permitt^  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 


D.  Sport  Fishing.  Fishing  and  frogging  are 
permitted  on  designated  areas  of  the  refiige 
subject  to  the  following  conditions: 

1.  Fishing  is  permitted  on  all  refuge  waters 
year-round  except  for  any  borrow  pond  along 
the  Corps  of  Engineers  Hillside  flood  control 
levee  that  is  designated  as  closed  by  signs. 

2.  Frogging  is  permitted  on  all  refuge 
waters  during  the  State  bullfrog  season. 

3.  Trotlines  are  not  permitted  in  borrow 
ponds. 

4.  Commercial  fishing  is  not  permitted. 

""  Mathews  Brake  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks,  coots,  snipe,  and 
woodcock  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Permits  are  required. 

B.  Upland  Game  Hunting.  Hunting  of 

•  quail,  rabbit,  squirrel,  beaver,  raccoon,  and 
Jopossum  is  permitted  on  designated  areas  of 
;the  refuge  subject  to  the  following 
conditions:  Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  and  frogging  are 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  The 
designated  waterfowl  sanctuary  is  closed  to 
entry  from  December  1  through  March  15. 

Morgan  Brake  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks,  coots,  snipe,  and 
woodcock  is  p)ermitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Permits  are  required. 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  rabbit,  squirrel,  beaver,  raccoon,  and 
opossum  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  and  turkey  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

D.  Sport  Fishing.  IReserved] 

Noxubee  National  Wildlife  Refiige 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks  and  coots  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  squirrel,  rabbit,  beaver,  raccoon  and 
opossum  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
The  bag  limit  for  raccoon  is  one  per  day  and 
the  p)ossession  limit  is  two. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  and  turkey  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  from  March  1 
through  October  31.  except  for  the  Noxubee 
River  and  the  borrow  pits  along  Highway  25 
which  are  open  year-round. 

2.  Fishing  is  permitted  only  from  sunrise 
to  sunset.  Boats  may  not  be  left  on  the  refuge 
overnight. 


3.  Limb  lines,  snag  lines  and  band 
grappling  are  prohibited  in  the  Bluff  and 
Loakfoma  Lakes.  Only  nongame  fish  may  be 
taken  with  a  bow. 

4.  All  trotline  material  must  be  cotton 
twine.  One  trotline  per  person,  and  no  more 
than  two  per  boat. 

5.  The  length  limit  for  largemouth  bass 
taken  from  Loakfoma  and  Ross  Branch  Lakes 
is  less  than  12  inches  and  more  than  15 
inches.  Largemouth  bass  from  12  inches  to  IS 
inches  must  be  released  unharmed. 

6.  Boats  are  restricted  to  no-wake  speeds 
on  all  refuge  waters. 

Panther  Swamp  National  Wildlife  Reiiige 

A.  Hunting  of  Migratory  Game  Birds. 
HunHng  of  ducks,  coots,  snipe,  and 
woodcock  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Permits  are  required. 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  rabbit,  squirrel,  beaver,  raccoon,  and 
opossum  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

D.  Sport  Fishing.  (Reserved) 

St.  Catherine  Creek  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
IReserved) 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  (Reserved) 

D.  Sport  Fishing.  Sport  fishing  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Fishing  and  access  is  permitted  during 
daylight  hours  only  from  March  1  through 
September  15  in  areas  designated  by  refuge 
signs  and/or  leaflets  with  the  exception  that 
fishing  and  access  may  be  permitted  year- 
round  in  some  areas  if  designated  by  refuge 
signs  and/or  leaflets. 

2.  Access  to  the  refuge  fishing  areas  is 
restricted  to  roads  and  trails  designated  by 
refuge  signs  and/or  leaflets. 

3.  Boats  may  not  be  left  on  the  refuge 
overnight. 

Yazoo  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  mourning  doves  is  {>ermitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition;  Doves  may  be  taken 
when  the  dove  himting  season  coincides 
with  the  refuge  squirrel  and  rabbit  hunting 
seasons. 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  rabbit,  raccoon,  opossum,  and 
furbearers  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  and  turkey  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

D.  Sport  Fishing.  (Reserved] 

S  32.44    Missouri. 

The  following  refuge  units  have  been 
opened  for  hunting  and/ or  fishing,  and 
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are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Mails  Twain  National  WildUfs  Raf^ 

Refer  to  §  32.32  Illinob  for  regulations. 


MiBgD  National  WUdUfe  mefagB 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  waterfowl  Is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Pennits  are  required. 

B.  Upland  Came  Hunting.  Hunting  of 
squirrel  and  turkey  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Turkey  bunting  is  pennitted  only  during 
the  State  spring  firearm  and  fall  archery 
seasons. 

2.  Hunting  of  squirrel  is  pennitted  from  the 
opening  of  the  State  season  through 
September  30. 

3.  Hunters  are  required  to  check  in  and  out 
of  the  refuge. 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
pennitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Only  archery  and  historic  weapon 
hunting  are  pennitted. 

2.  Hunters  are  required  to  check  in  and  out 
of  the  refuge. 

3.  The  construction  or  use  of  permanent 
blinds,  platforms  or  ladders  is  not  permitted. 

4.  All  stands  must  be  removed  firom  the 
refuge  by  the  close  of  the  season. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Pishing  is  permitted  during  daylight 
hours  year-round  in  all  waters  west  of  Ditch 
6  and  in  all  other  refuge  waters  from  March 
15  through  September  30.  Fishing  in  May 
Pond  and  Fox  Pond  is  permitted  in 
accordance  with  posted  regulations. 

2.  Only  nonmotorized  boats  are  permitted. 

3.  Nongame  fish  may  be  taken  for  personal 
use  by  nets  and  seines.  All  nets  must  be 
plainly  labeled  with  the  name  and  address  of 
the  user.  Trammel  and  gill  nets  must  be 
attended  at  all  times.  (All  other  nets  may  be 
left  sat  and  unattended  but  not  for  mora  than 
24  hours.)  Game  fish  may  not  be  possessed 
by  persons  using  nets  or  seines  on  the  refuge. 

Squaw  Creek  National  Wildlife  Refuge 

A.  Hunting  ofMipatory  Came  Birds. 
I  Reserved  1 

B.  Upland  Game  Hunting.  (Reserved) 

C  Ug  Came  Hunting.  Hunting  of  deer  is 
perm^ed  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Pennits  are  required. 

2.  Only  historic  weapon  hunting  is 
pennitted. 

3.  Hunters  are  required  to  check  in  and  out 
of  the  refuge. 

4.  Stands  must  be  removed  from  the  refiige 
each  day. 

5.  Hunting  is  permitted  only  during  the 
special  hunt  season  established  by  the  State 
for  the  refuge. 

D.  Sport  Fishing.  Fishing  is  pennitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Fish,  amphibians. 


reptiles  and  crustaceans  may  only  be  taken 
with  hand-held  pole  and  line  or  rod  and  reel 

Swan  Lake  National  WildUfe  Eafags 

A.  Hunting  of  Migratory  Came  Birds. 
Hunting  of  geese  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1.  Permits  are  required. 

2.  Hunters  shall  possess  and  use,  while  Hk^ 
the  field,  only  nontoxic  shot 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
p>ermitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  requiiid 

2.  Only  historic  weapon  hunting  is 
permitted. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  re^Jtge  subject  to  the 
following  conditions: 

1.  Fishing  is  pennitted  from  March  1 
through  October  15  during  daylight  hours 
only. 

2.  Only  nonmotorized  boats  are  permitted 
on  refuge  waters  with  the  exception  that  the 
use  of  motors  of  10  horsepower  or  less  is 
permitted  on  Silver  Lake. 

§32.45    Montana. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-s{>edfic  regulations. 

Benton  Lake  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks,  geese,  tundra  swans,  and 
coots, is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  Only  nonmotorized  boats  are  permitted. 

2.  Waterfowl  hunting  is  not  permitted  after 
November  30. 

3.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  non-toxic  shot 

B.  Upland  Game  Hunting.  Himting  of 
pheasant  and  partridge  is  permitted  on 
designated  areas  of  the  rehjige  subject  tO  the 
following  conditions: 

1.  Hunting  is  permitted  through  November 
30. 

2.  Hiding  is  permitted  from  one-half  hour 
before  suBiiise  to  sunset. 

C.  Big  Game  Hunting.  (Reserved) 

D.  Sport  Fishing.  [Reserved] 

Black  Coulee  National  WUdiife  Refuge 

A.  Hunting  of  Migratory  Came  Birds. 
Hunting  of  migratory  game  birds  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  condition:  Air-thrust  boats  and 
boats  with  motors  greater  than  10  horsepower 
are  not  permitted. 

B.  Upland  Came  Hunting.  (Resery^ 

C.  Big  Game  Hunting.  (Reserved) 

D.  Sport  Fishing  (Reserved] 


Bowdoin  National  WildlifiB  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  waterfowl,  coots,  sandhill  cranes, 
and  mourning  doves  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Hunters  are  required  to  check  in  and  out 
of  the  refuge. 

2.  Air-thrust  boats  and  boats  with  motors 
greater  than  10  horsepower  are  not  permitted. 


B.  Upland  Game  Hunting.  Hunting  of 
pheasant,  sharp-tailed  grouse,  sage  grouse, 
gray  (>artridge,  fox  and  coyote  is  permitted  on 
dasi^ated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Hunting  of  fox  and  coyote  is  permitted 
from  December  1  to  March  1. 

2.  Hunters  are  required  to  check  in  and  out 
of  the  refuge. 

C.  Big  Game  Hunting.  (Reserved]  | 

D.  Sport  Fishing.  (Reserved] 


Charlaa  M.  RuaaeU  National  WUdiiib  Raf^ 

A  Hunting  of  Migratory  Game  Binlt. 
(Reserved] 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  birds,  turkey  and  coyote  is 
permitted  on  designated  areas  of  the  refuge. 

C.  Big  Game  Hunting.  Hunting  of  big  game 
is  permitted  on  designated  areas  of  the  rafuge 
subject  to  the  following  special  condittons: 

1.  Hunting  of  coyotes  is  permitted  from  the 
first  day  of  the  geiMral  Statewide  antelope 
season  through  February  5. 

2.  Off-road  retrieval  of  downed  game  by 
motor  vehicle  is  not  permitted.  ' 

D.  Sport  Fishing.  (Reserved] 

Creedaaa  GouIm  National  Wiidiifie  Rafuga 

A.  Hunting  of  Migratory  Came  Birds. 
Hunting  of  migratory  game  birds  Is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  condition:  Ali^thrust  boats  and 
boats  with  motors  greater  than  10  horsepower 
motors  are  not  permitted. 

B.  Upland  Game  Hunting.  (Reserved) 

C.  Big  Game  Hunting.  (Reserved)  i 

D.  Sport  Fishing.  (Reserved)  I 

Hailstone  National  Wildlife  Refugee 

A.  Hunting  of  Migratory  Game  Birds.  Tha 
refoge  unit  is  open  to  the  hunting  of 
migratory  game  birds,  but  has  no  refuge- 
specific  regulations  as  it  follows  guidelines 
set  out  in  State  law. 

B.  Upland  Came  Hunting.  Hunting  of 
upland  game  birds  is  permitted  on 
designated  areas  of  the  refuge. 

C.  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing.  (Reserved) 

Halfltreed  Uka  National  WildUfe  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  The 
refuge  unit  is  open  to  the  hunting  of 
migratory  game  birds  but  has  n^  refuge- 
specific  regulations  as  it  follows  guidelines 
set  out  in  State  law. 

B.  Upland  Game  Hunting.  The  refuge  unit 
is  open  to  the  hunting  of  upland  game  birds 
but  has  no  refuge-specific  regulations  as  it 
follows  guidelines  set  out  in  State  law. 

C.  Big  Came  Hunting.  The  refuge  is  open 
to  big  game  hunting  but  has  no  refoge- 
specific  regulations  as  it  follows  guidelines 
set  out  in  State  law. 

D.  Sport  Fishing.  (Reserved] 

Howitt  Lake  National  Wikllife  R^iiga 

A.  Hunting  of  Migratory  Came  Birds. 

Hunting  of  migratory  game  birds  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  condition:  Air-thrust  boats  and 
boats  with  greater  than  10  horsepower  motors 
are  not  permitted. 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  (Reserved) 
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D.  Sport  Fishing.  [RaMTvad] 
Uka  Maaon  NatioBd  Wildlift  Rafiige 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  migratory  game  binU  is  pannitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  condition:  The  use  of 
motorized  boats  is  not  permitted. 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  is  permitted  on  designated 
areas  of  the  refuge. 

C  Big  Game  Hunting.  (Reserved] 
D.  Sport  Fishing.  IReservedJ 

Lake  Tliibadaaa  Natianal  Wildlife  Rafiiga 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  migratory  game  birds  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  condition:  Air-thrust  boats^and 
boats  with  greater  than  10  horsepower  motors 
are  not  permitted. 

B.  Upland  Game  Hunting.  [Reserved! 

C.  Big  Game  Hunting.  IReservedJ 

D.  Sport  Fishing.  (Reserved) 

Lamesteer  National  Wildlife  Refugee 

A.  Hunting  of  Migratory  Game  Birds.  The 
refuge  unit  is  open  to  the  hunting  of 
migratory  game  birds  but  has  no  refuge- 
specific  regulatiops  as  it  follows  guidelines 
set  out  in  State  law. 

B.  Upland  Game  Hunting.  The  refuge  unit 
is  open  to  the  hunting  of  upland  game  but 
has  no  refuge-specific  regulations  as  it 
follows  guidelines  set  out  in  State  law. 

C.  Big  Game  Hunting.  The  refuge  unit  is 
open  to  big  game  hunting  but  has  no  refuge- 
specific  regulations  as  itjlj^ws  guidelines 
set  out  in  State  law. 

D.  Sport  Fishing.  (Reserved) 

Lee  Matcalf  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunters  may  not  use  or  possess  more 
than  25  shells  per  day. 

2.  Shooting  is  permitted  only  from  or 
within  10  feet  of  designated  blinds. 

B.  Upland  Game  Hunting  (Reserved) 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  and  mule  deer  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Only  archery  hunting  is  permitted. 

2.  Hunters  are  required  to  check  in  and  out 
of  the  refrjue. 

D.  Sport  Fishing.  (Reserved) 

Medicine  Lake  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  duciu,  geese,  snipe,  and  doves  is 
permitted  on  designated  areas  of  the  refuge. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant,  partridge,  and  sharp-tailed  grouse 
is  permitted  on  designated  areas  of  the 
refrige. 

C.  Big  Game  Hunting.  Hunting  of  deer  and 
antelope  is  ptermitted  on  designated  areas  of 
the  rehige. 

D.  Sport  Fishing.  (Reserved) 

National  Biaon  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved) 

B.  Upland  Game  Hunting.  (Reserved) 


C.  Big  Game  Hunting.  (Reserved) 

D.  Sport  Fishiftg.  The  refuge  unit  is  open 
to  sport  fishing  but  has  no  refuge-speciflc 
regulations  aa  it  follows  guidelines  set  out  in 
state  law. 

Nine-Pipa  National  Wildlife  Rafiige 

A.  Hunting  of  Migratory  Game  Birds 
(Reserved) 

B.  Upland  Game  Hunting.  (Reserved) 

C.  Big  Game  Hunting.  (Reserved) 

D.  Sport  Fishing.  The  refuge  unit  is  open 
to  sport  fishing  but  has  no  refuge-specific 
regiilations  as  it  follows  guidelines  set  out  in 
state  law. 

Pablo  National  Wildlife  Rafiige 

A.  Hunting  ofMig^ory  Game  Birds. 
(Reserved) 

B.  Upland  Game  Hunting.  (Reserved) 

C.  Big  Game  Hunting.  (Reserved) 

D.  Sport  Fishing.  The  refuge  unit  is  open 
to  sjxjrt  fishing  but  has  no  refuge-specific 
regulations  as  it  follows  guidelines  set  out  in 
state  law. 

Red  Rock  Lakes  National  WUdlife  Refiige 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks  and  coots  is 
fwrmitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Waterfowl 
and  coot  hunters  shall  possess  and  use,  while 
in  the  field,  only  non-toxic  shot. 

B.  Upland  Game  Hunting.  (Reserved) 

C.  Big  Game  Hunting.  Hunting  of  deer,  elk, 
moose  and  pronghom  antelope  is  permitted 
on  designated  areas  of  the  refuge. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Fishing  is  permitted 
from  the  third  week  of  June  through  the  end 
of  the  general  State  season. 

Swan  River  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Waterfowl 
and  coot  hunters-ahall  possess  and  use,  while 
in  the  field,  only  nitn-toxic  shot. 

B.  Upland  Game  Hunting.  [Reserved) 

C.  Big  Game  Hunting  (Reserved) 

D.  Short  Fishing.  (Reserved) 

UL  Bend  National  WUdlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  The 
refuge  unit  is  open  to  the  hunting  of 
migratory  game  birds  but  has  no  refuge- 
specific  regulations  as  it  follows  guidelines 
set  out  in  state  law. 

B.  Upland  Game  Hunting.  The  refuge  unit 
is  opien  to  upland  game  hunting  but  has  no 
refuge-specific  regulations  as  it  follows 
guidelines  set  out  in  state  law. 

C.  Big  Game  Hunting.  The  refuge  unit  is 
open  to  big  game  hunting  but  has  no  refuge- 
specific  regulations  as  it  follows  guidelines 
set  out  in  state  law. 

D.  Sport  Fishing.  The  refuge  unit  is  open 
to  sport  fishing  but  has  no  refuge-specific 
regulations  as  it  follows  guidelines  set  out  in 
state  law. 

War  HofM  National  WUdlife  Refiige 

A.  Hunting  of  Migratory  Game  Birds.  The 
refuge  unit  is  open  to  the  hunting  of 
migratory  game  birds  but  has  no  refuge- 


specific  regulations  as  it  follows  guidellnaa 
set  out  in  state  law. 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  oirds  is  permitted  on 
designated  areas  of  the  refuge. 

C  Big  Game  Hunting.  The  refuge  unit  is 
open  to  big  game  hunting  but  has  no  refuge- 
specific  regulations  as  it  follows  guidelina* 
sat  out  in  state  law. 

D.  Sport  Fishing.  [Reserved) 

Willow  Craak  Natimal  WUdlife  Rafuga 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved) 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  (Reserved) 

D.  Sport  Fishing.  The  refuge  unit  is  open 
to  sport  fishing  but  has  no  refuge-s[>ecific 
regulations  as  it  follows  guidelines  set  out  in 
state  law.  I 

I3Z46    NabrMka. 

The  foHowing  refuge  units  have  been 
opened  for  bunting  and/or  Bshing,  and 
are  )i8ted  in  alphabetica)  order  with 
applicab)e  refuge-specific  regulations. 

Crascani  Lake  National  WUdUfe  Rafiige 

A.  Hunting  of  Migratory  Game  Birds.        \ 
(Reserved) 

B.  Upland  Game  Hunting.  Hunting  of  ring- 
necked  pheasant  and  sharp-tailed  grouse  is 
permitted  on  designated  areas  of  the  refuge. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer,  mule  deer,  and  pronghom         ' 
antelope  is  permitted  on  designated  areas  of 
the  rehige  subject  to  the  following  condition: 
Checking  of  bagged  game  is  required.       1 1 

D.  Sport  Fishing.  (Reserved)  f ' 

DeSoto  National  WUdlife  Rafiige 

Refer  to  §  32.34  Iowa  for  regulations. 
Valentine  National  WUdlife  Rafiige 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  mourning  doves,  geese,  ducks  and 
coots  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 
Waterfowl  and  coot  hunters  shall  possess  and 
use,  while  in  the  field,  only  non-toxic  shot 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant,  sharp-tailed  grouse  and  prairie 
chicken  is  permitted  on  designated  areas  erf 
the  refuge. 

C.  Big  Game  Hunting.  Hunting  of  white*, 
tailed  deer  and  mule  deer  is  permitted  oa 
designated  areas  of  the  refuge. 

D.  Sport  Fishing.  (Reserved) 

§32.47    Nevada. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  )isted  in  alphabetica)  order  with 
applicab)e  refuge-specific  regulations. 

Aah  Meadows  National  WUdlife  Refiige 

A.  Hunting  ofMig^tory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  moorhens, 
snipe,  and  dove  is  permitted  on  designated 
areas  of  the  refuge. 

B.  Upland  Game  Hunting.  Hunting  of  quail 
and  rabbit  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Hunttn§x>f  jackrabbit  is  permitted 
only  during  the  regular  State  season  for 
cottontail  rabbit. 


C.  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing.  (Reserved) 

Desert  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  (Reserved] 

C  Big  Game  Hunting.  Hunting  of  bighorn 
sheep  and  deer  Is  permitted  on  designated 
areas  of  the  range  subject  to  the  fiollowing 
conditions: 

1.  Bighorn  sheep  and  deer  guides  are 
required  to  obtain  a  Special  Use  Permit  prior 
to  taking  clients  on  to  the  range. 

2.  Natural  bighorn  sheep  mortalities  (pick- 
up heads)  found  on  the  range  are  government 
property  and  possession  or  removal  of  them 
from  the  range  is  not  permitted. 

D.  Sport  Fishing.  (Reserved] 

Pahranagat  National  WUdlifis  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  moorhens, 
mourning  doves  and  snipe  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
folloMring  conditions: 

1.  Only  nonmotorized  boats  or  other 
motorless  flotation  devices  are  permitted  on 
the  refuge  hunting  area  during  the  migratory 
watorfowl  hunting  season. 

2.  Hunting  of  waterfowl,  coots,  moorhens, 
and  snipe  is  permitted  only  on  the  opening 
day  of  the  season  and  alternate  days 
throughout  the  remainder  of  the  season. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  rehige  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  year-round  with  the 
exception  of  North  Marsh  which  is  closed 
annually  during  the  waterfowl  hunting 
season. 

2.  Only  non-motorized  boats  and  boats 
with  electric  motors  are  permitted  on  Upper 
Lake,  Middle  Pond  and  Lower  Lake. 

3.  The  use  of  boats,  rubber  rafts  or  other 
flotation  devices  is  not  permitted  on  North 
Martk. 

Ruby  Lake  National  Wildlift  Rafiige 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  mooiiiens  and 
snipe  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Waterfowl  coot  and  moorhen  hunters  shall 
possess  and  use,  while  in  the  field,  only 
nontoxic  shot 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing.  Pishing  is  permitted  on"" 
designated  areas  of  the  rehige  subject  to  the 
following  conditidns: 

1.  Pishing  is  permitted  from  one  hour 
before  sunrise  until  two  hours  after  sunset. 

2.  Only  dike  fishing  is  permitted  in  the 
areas  north  of  the  Brown  Dike  and  east  of  the 
Collection  Ditch  with  the  exception  that 
fishing  by  wading  and  from  personal 
flotation  devices  (float  tubes)  is  permitted  in 
Unit  21  and  portions  of  Unit  10. 

3.  Only  artificial  lures  may  be  used  in  the 
Collection  Ditch  and  the  associated  springs 
that  are  open  to  fishing. 

4.  Beginning  June  15  annually  and 
continuing  until  December  31  annually, 
motorless  boats  and  boats  with  battery 


powered  electric  motors  are  permitted  only 
on  the  South  Simip. 

5.  Beginning  August  1  annually  and 
continuing  until  December  31  annually,  boats 
propelled  with  a  motor  or  combination  of 
motors  in  aggregate  not  to  exceed  10 
horsepower  rating  are  permitted  on  the  South 
Sump. 

6.  Boats  may  be  launched  only  from 
designated  landings. 

7.  No  boats  of  any  kind  may  be  stored  on 
the  refuge  from  January  1  through  March  31. 

8.  Fishing  is  prohibited  from  the  west  bank 
of  the  Collection  Ditch  between  Bressman 
Cabin  and  Passey  Springhole,  in  the  hatchery 
rearing  and  brooding  ponds.  Cave  Creek  west 
of  the  County  road  and  from  the  dike 
between  Units  14  and  20  as  posted.' 

Sheldon  National  WUdlife  RaingB 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  grouse  and  partridge  is  permitted  on 
designated  areas  of  the  refuge. 

C.  Big  Game  Hunting.  Hunting  of  deer, 
antelope  and  bighorn  sheep  is  permitted  on 
designated  areas  of  the  refuge. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 

1.  Big  Springs  Reservoir — only  non- 
motorized  boats  are  permitted. 

2.  Dufurrena  Ponds — only  float  tubes  and 
similar  flotation  devices  are  permitted. 

3.  McGee  Pond — only  individuals  12  years 
of  age  and  under,  or  65  years  of  age  and 
older,  or  handicapped  individuals,  are 
permitted  to  fish. 

S  32.48    NmvHamp»hir*,[RMfrvwI]. 

§32.49    N«wJ«rMy. 

The  following  refuge  units  have  been 
opened  to  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Edwin  B.  Forvythe  National  Wildlifie  Refuge 

A.  Hunting  of  Migratory  Game  Birds: 
Hunting  of  waterfowl,  coots,  moorhens  and 
rails  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  Waterfowl  hunters  shall  possess  and  use, 
while  in  the  field,  only  non-toxic  shot. 

2.  All  hunting  blind  materials,  boats,  and 
decoys  must  be  removed  at  the  end  of  each 
hunting  day.  Permanent  and  pit  blinds  are 
not  permitted. 

3.  Waterfowl  hunters  may  not  use  or 
possess  more  than  25  shells  per  day  in 
Hunting  Areas  A,  B,  and  C  in  the  B^egat 
Division  and  in  Hunting  Unit  1  in  the 
Brigantine  Division. 

4.  In  Hunting  Area  B  of  the  Bamegat 
Division,  hunting  is  restricted  to  designated 
sites,  with  each  site  limited  to  one  party  of 
hunters.  Access  is  by  boat  only.  A  minimum 
of  six  decoys  per  site  is  required. 

5.  In  Hunting  Area  C  of  the  Bamegat 
Division,  hunting  is  restricted  to  designated 
areas,  with  each  site  limited  to  one  party  of 
hunters. 

6.  Use  of  Hunting  Unit  3  of  the  Brigantine 
Division  may  be  restricted  to  certified  Young 
Waterfowl  Program  trainees  for  up  to  30  days 
as  posted. 


7.  Use  or  poasession  of  alcoholic  beverages  . 
while  hunting  are  prohibited.  j 

B.  Upland  Game  Hunting.  [Reserved]  I 

C.  Big  Game  Hunting.  Hunting  of  white-       1 
tailed  deer  is  permitted  on  designated  areas 

of  the  refuge  subject  to  the  following 
conditions: 

1.  A  State  permit  for  the  appropriate  New 
Jersey  Deer  Management  Zone  is  required. 

2.  Refuge  bunting  hours  are  consistent  with 
State  banting  hours.  Hunters  may  enter  the 
refuge  no  earlier  than  two  hours  Iwfore 
shooting  time  and  leave  no  later  than  one 
hour  after  the  end  of  shooting  hours. 

3.  Use  or  possession  of  alcoholic  beverages 
while  hunting  is  prohibited. 

D.  Sport  Fishing.  Pishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 

1.  Saltwater  fishing  is  permitted  from  the 
beach  on  Holgate  Peninsula  and  Little  Beach 
Island  with  the  exception  of  thoee  areas 
posted  as  cloaed. 

2.  Boat  and  bank  fishing  are  permitted  in 
and  along  Lily  Lake.  Boat  ramp  facilities  are 
not  available;  only  cartop  launches  will  be 
permitted. 

3.  Fishing,  clanmiing  and  crabbing  are  not 
permitted  frt>m  land  or  on  any  waters  within 
tract  122X  locally  known  as  the  ATltT 
properties.  This  area  is  closed  to  all  public 
use. 

Great  Swamp  NationaJ  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  ■ 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved]. 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1 .  Hunters  must  Bsmply  with  State  laws 
governing  special  deer  permit  hunts. 

2.  All  hunters  must  attend  the  refoge 
hunter  orientation  and  show  proof  of  . 
completion  of  a  refuge  firearms  proficiency 
test  before  hunting.  I 

3.  Hunters  must  wear  in  a  conspicuous 
manner  on  head,  chest  and  back  a  minimum 
of  400  square  inches  of  solid<olored  orange 
clothing  or  materiaL 

4.  Use  or  possession  of  alcoholic  beverages 
while  hunting  it  prohibited. 

Supawna  Meadows  National  Wikllifi  Rafiige 

A.  Hunting  of  Migivtfity  Game  Birds. 
Hunting  of  geese  and  ducks  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  All  goose  and  duck  hunting  will  close 
after  the  last  day  of  the  regular  duck  season 
for  the  south  zone  of  New  Jersey. 

2.  Snow  goose  hunting  will  begin  with  the 
Canada  goose  season  for  the  south  zone  of 
New  Jersey  only. 

3.  Loaded  and  uncased  firearms  are 
permitted  in  an  unanchored  boat  only  when 
retrieving  crippled  birds. 

4.  All  hunting  blind  materials,  boats,  and 
decoys  must  be  removed  at  the  end  of  each 
hunting  day.  Permanent  blinds  are  not 
permitted. 

5.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Gaaw  Hunting.  Hunting  of  whiter 
tailed  deer  is  permitted  on  desi^ated  areas 
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of  the  refuge  subject  to  the  following 
conditions: 

1.  A  State  permit  for  the  appropriate  New 
Jersey  Deer  Management  Zone  is  required. 

2.  In  addition  to  the  State  permit,  a  Special 
Use  Deer  Hunting  Permit  issued  by  the  refuge 
is  required. 

3.  All  hunters  nnist  attend  a  refuge  hunter 
orientation  session. 

4.  Use  or  possession  of  alcoholic  beverages 
while  hunting  is  prohibited. 

D.  Sport  Fishing.  [Reservedl 

132.50    NMTltoxlea 

The  following  refuge  units  have  been 
opened  for  hunting  and/ or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Bitter  Lake  Natioaal  Wildliis  Refuge 

A.  Hunting  ofMiffxrtory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  mourning 
doves  and  sandhill  cranes  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Hunters  must  use  and  be  in  possession 
of  only  shells  containing  steel  shot. 

2.  Permanent  blinds  and  pit  blinds  are  not 
permitted. 

3.  Neither  hunters  nor  dogs  may  enter 
closed  areas  to  retrieve  game. 

B.  Upland  Game  Hunting.  Hurftipg  of 
pheasant,  cottontail  rabbit  and  jacitrabbit  is 
permitted  on  designated  areas  of  the-refuge 
subject  to  the  following  conditions: 

1.  Hunting  of  jaclqabbit  and  cottontail 
rabbit  is  permitted  only  during  the  waterfowl 
season. 

2.  Hunters  must  use  and  be  in  possession 
of  only  shells  containing  steel  shot. 

3.  Only  shotguns  and  bows  and  arrows  are 
permitted. 

4.  Quail  hunting  is  prohibited. 

C  Big  Game  Hunting.  Hunting  of  mule 
deer  is  permitted  on  designated  areas  of  the 
refuge. 

D.  Sport  Pishing.  Fishing  is  permitted  on 
designated  areas  of  the  re^ige  subject  to  the 
foiiowing  conditions: 

1.  Fishing  is  permitted  from  April  1 
through  October  15. 

2.  Fishing  is  permitted  only  in  Pools  5, 6, 
7, 15,  and  16. 

3.  Fishing  is  permitted  frtun  one  hour 
before  sunrise  until  one  hour  ai^er  sunset 

4.  The  use  of  boats  Is  not  pennitted. 

Boeqoe  del  ApaclM  Natioiial  WUdUfiB  RoAige 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  mourning  and  white-winged 
doves  and  snow,  blue  and  Ross'  geese  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required  kx  goose  hunting. 

2.  Goose  hunters  are  required  to 
successfully  complete  a  U.S.  Fish  and 
Wildlifa  Service  migratory  bird  identification 
and  hunter  training  program  prior  to  the 
hunt 

3.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  cottontail  rabbit  and  (ackrabbit  is 
permitted  on  deaignatsd  areas  of  the  refuge 
subject  to  the  foUowiag  conditions: 


1.  Hunting  of  jackrabbit  and  cottontail 
rabbit  is  permitted  only  during  the  State 
quail  season. 

2.  Only  shotguns  and  bows  and  arrows  are 
permitted. 

C.  Big  Game  Hunting.  Hunting  of  mule 
deer  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 
Permits  are  required  for  bunting  in  the 
Bottomlands  Management  Hunt  Unit 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  from  the  Saturday 
of  Memorial  Day  weekend  through 
September  30. 

2.  Fishing  is  permitted  from  v^  hour  before 
sunrise  until  Vi  hour  after  sunset. 

3.  Frogging  and  the  use  of  trotllnes,  spears, 
bows  and  arrows,  boats  and  other  flotation 
devices  are  not  permitted. 

Las  Vegas  National  Wildlife  Refoge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  mourning  doves,  ducks  and 
Canada  geese  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions:  ^ 

1.  Permits  are  required. 

2.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

3.  Himters  age  17  and  under  must  hunt 
under  the  supervision  of  an  adult  age  21  or 
older. 

4.  Hunters  or  dogs  may  not  enter  closed 
areas  to  retrieve  birds. 

5.  Hunting  is  permitted  only  on  designated 
days  of  ^  week.  Notice  will  be  given  as 
provided  in  50  CFR  25.31. 

B.  Upland  Game  Hunting.  (Reserved] 
C  Big  Game  Hunting.  (Reserved) 

D.  Sport  Fishing.  (Reserved] 

Maxwell  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  from  the  last 
Saturday  in  February  through  the  Sunday 
nearest  October  16. 

2.  Boats  are  permitted  only  on  Lake  13  and 
14  and  only  during  the  fishing  season. 

3.  Fishing  is  not  permitted  within  150  feet 
of  headgates. 

Serilleta  National  Wildlife  RefogB 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  mourning  and  white-winged 
doves,  geese,  ducks  and  coots  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Humters  or  dogs  may  not  enter  closed 
areas  to  retrieve  birds. 

2.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

3.  Permanent  blinds  and  pit  blinds  are  not 
permitted. 

B.  Upland  Game  Hunting.  (Reservedl 
C  Big  Came  Hunting.  (Reserved] 

D.  Sport  Fishing.  (Reserved] 


132.51    Nmt  York.  I 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  writh 
applicable  refuge-spedfic  regulations. 

Elisabeth  A.  Morton  National  Wildliii 
RsAige 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  (Reserved) 

C.  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  only  on  the  beach 
and  in  areas  not  designated  as  closed. 

2.  Fishing  is  permitted  only  during 
daylight  hours. 

Iroquois  National  Wildlife  RaAxge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  migratory  game  birds  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Permits  are  required  for  waterfowl 
hunting. 

2.  Completion  of  the  State  wratvftnvl 
identification  course  is  required. 

3.  Hunting  is  not  permitted  from  March  1 
through  September  30. 

4.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  In  the  field,  only 
nontoxic  shot 

5.  Waterfowl  hunters  may  not  use  or 
possess  more  than  15  shells  per  day. 

6.  Waterfowl  himters  must  provide  and  use 
a  minimum  of  six  decoys  per4iunter. 

7.  Waterfowl  hunting  is  permitted  frnrn 
designated  stands  only,  with  a  maximum  of 
three  hunters  per  stand. 

8.  Hunting  must  occur  wdthin  50  feet  of  a 
stand  marker,  unless  actively  pursuing 
crippled  birds. 

B.  Hunting  of  Upland  Game.  Hunting  of 
upland  game  birds,  small  game  mammals, 
legally  hunted  furbearers  and  unprotected 
wildlife  is  {)ermitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  Permits  are  required  for  night  hunting  of 
furbearers. 

2.  Hunting  is  not  permitted  from  March  1 
through  September  30. 

C.  Big  Game  Huntii^.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  follovring  condition: 

1.  Hunters,  during  the  State  shotgun  deer 
season,  must  wear  in  a  conspicuous  manner 
on  head,  chest  and  Imck  a  minimum  of  400 
square  inches  of  solid-colored  hunter  orange 
clothing  or  material. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions:  [  * 

1 .  Fishing  is  permitted  only  during 
daylight  hours. 

2.  Fishing  is  pennitted  fixim  July  15 
through  September  30  and  frtim  December  1 
through  the  end  of  February  with  the 
excepticm  that  fishing  is  pomitted  at  all 
times  in  Feeder  Can^  and  Oak  Orchard 
CreeL 

3.  Ice  fishing  is  permitted  on  Ringneck, 
Schoolhouse  and  Canter  Marshes  only  from 
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December  15  through  the  last  day  of  February 
when  condition*  are  safe. 

4.  The  use  of  IxMts  or  other  flotation 
devices  is  not  permitted  with  the  exception 
that  nonmotorized  boats  may  be  used  on  Oak 
Orchard  Creeic  from  Knowlesville  Road  to  the 
cable  across  the  creek  approximately  two 
miles  downstream. 

5.  Boats,  structures  or  other  equipment 
must  be  removed  from  the  refuge  after  the 
completion  of  the  day's  fishing  activities. 

Montezuma  Netional  Wildlife  Refiige 

A.  Hunting  ofMipatory  Game  Birds. 
Hunting  of  wraterfbwl  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permitsyreservations  are 
required  in  advance. 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1.  All  hunters  must  possess  and  return  at 
day's  end,  a  valid  daily  hunt  permit  card. 

2.  A  Special  Use  Permit  is  required  for 
night  hunting  of  furfoearers.. 

3.  Hunting  is  permitted  bom  the  close  of 
the  refuge  deer  season  through  the  close  of 
the  respective  State  season. 

4.  Shotguns  only  are  permitted,  except  that 
.22  caliber  rim  fire  firearms  may  be  used  to 
take  furbearers  at  night. 

■  C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 

1.  All  hunters  must  possess  and  return  at 
day's  end.  a  valid  daily  hunt  p>ennit  card. 

2.  Hunting  of  deer  is  permitted  on 
designated  portions  of  the  refuge  by  archery, 
shotgun,  or  muzzleloader  only  during 
established  refuge  seasons  set  within  the 
general  State  deer  season. 

3.  Hunters  during  the  refuge  firearms 
season,  must  wear  in  a  conspicuous  manner 
on  head,  chest,  and  back  a  minimum  of  400 
square  inches  of  solid-colored  blaze  orange 
clothing  or  material. 

D.  Sport  Fishing.  (Reserved]  ! 

Wertheim  Natioiul  WildliiiB  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 

(Reserved  I 
Bi  Upland  Game  Hunting.  [Reserved] 
C\  Big  Came  Hunting.  (Reserved] 
D.  Sport  Fishing.  Pishing  is  permitted  on 

designated  areas  of  the  refuge  subject  to  the 

following  conditions: 

1.  Shore  and  boat  fishing  is  permitted  on 
that  portion  of  the  Carmans  River  between 
Sunrise  and  Montauk  Highways. 

2.  Only  boat  fishing  is  permitted  bora 
Montauk  Highway  south  to  the  mouth  of  the 
Carmans  River. 

3.  Fishing  is  permitted  only  during 
daylight  hours. 

4.  Spearfishing  and  taking  of  baitfish  and 
frogs  is  not  permitted. 

S32.S2    North  Carolina.  | 

The  following  refuge  units  have  been 
opened  to  himting  and/or  fishing,  and 


are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Alligator  River  National  WUdlifit  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  swans,  geese,  ducks,  coots,  snipe, 
mourning  doves  and  woodcock  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  The  use  of  hunting  dogs  is  permitted 
only  on  designated  areas  of  the  refuge. 

2.  Hunters  are  permitted  access  to  the 
refuge  one  and  one-half  hours  before  sunrise 
until  one  hour  after  sunset 

3.  Firearms  must  be  unloaded  while  being 
transported  in  a  vehicle  or  boat. 

4.  Only  portable  blinds  are  permitted  and 
must  be  removed  &t)m  the  refuge  following 
each  day's  hunt. 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  rabbit,  quail,  raccoon  and  opossum 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  The  use  of  hunting  dogs  is  pennitted  on 
designated  areas  of  the  refuge. 

2.  Firearms  must  be  unloaded  while  being 
transported  in  a  vehicle  or  boat. 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  The  use  of  hunting  dogs  is  permitted 
only  on  designated  areas  of  the  refuge. 

2.  Firearms  must  be  unloaded  while  being 
transported  in  a  vehicle  or  boat. 

3.  Only  portable  stands  are  permitted  and 
must  be  removed  from  the  refuge  after  each 
day's  hunt. 

D.  Sport  Fishing.  Fishing  and  frogging  are 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Fishing  is  permitted  yeaf-round  only 
6t>m  sunrise  to  sunset. 

2.  Only  the  use  of  pole  and  line,  rod  and 
reel  or  cast  net  is  permitted. 

3.  A  permit  is  required  for  night  fishing. 

4.  Frogs  may  be  taken  by  the  use  of  frog 
gigs  only.  A  permit  is  required. 

Cedar  Island  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks,  coots,  and  geese  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

2.  Only  portable  blinds  are  permitted. 

3.  Blinds  must  be  removed  from  the  refuge 
following  each  day's  hunt. 

B.  Upland  Game  Hunting.  [Reserved) 

C.  Big  Game  Hunting.  (Reserved) 

D.  Sport  Fishing.  (Reserved) 

Great  Dismal  Swamp  National  Wildlifie 
Refuge 

Refer  to  §  32.66  Virginia  for  regulations. 
MacKay  Island  National  WUdlifie  Refuge 

^.-^.  Hunting  of  Migratory  Game  Birds. 
(Reserved) 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 

D.  Sport  Fishing.  Pishing  is  permitted  on 
designated  areas  of  the  refrige  subject  to  the 
following  conditions: 


1.  Fishing  is  permitted  only  bxxn  stmrise 
to  stmset  from  March  IS  through  October  15 
with  the  exception  that  bank  fishing  is 
permitted  in  Corey's  Ditch  and  the  canal 
adjacent  to  the  Knotts  Island  Causeway  year- 
round.  ^ 

2.  All  fishing  lines  must  be  attended. 

3.  Airfooats  are  not  permitted. 

Maltamuakaet  National  WUdliCs  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  swans,  ducks  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Pemiits 
are  required. 

B.  Upland  Game  Hunting.  (Reserved) 

C.  Big  Game  Hunting.  (Reserved) 

D.  Sport  Fishing.  Fishing  and  crabbing  are 
permitted  on  designated  areas  of  the  refrige 
subject  to  the  following  conditions: 

1.  Fishing  and  crabbing  are  permitted  from 
March  1  through  November  1  from  ^/i  hour 
before  sunrise  to  ^/i  hour  after  sunset  or  as 
posted. 

2.  Bank  fishing  and  crabbing  are  permitted 
year-round  along  the  Highway  94  Causeway 
and  in  the  immediate  vicinity  of  the  Lake 
Landing  water  control  structure,  the  Outfall 
Canal  water  control  structure,  and  Central 
Canal  Bridge  from  V2  hour  before  sunrise  to 
V2  hour  after  sunset  except  that  the  Highway 
94  Causeway  is  open  to  fishing  and  crabbing 
24  hours  per  day. 

3.  Herring  (alewife)  dipping  is  ji0rmi|ted 
from  March  1  to  May  15  on)y  from  sunrise 
to  sunset  or  as  posted. 

4.  All  fish  lines  and  crabbing  equipment 
must  be  attended. 

5.  Airboats  and  sailboats  are  not  permitted. 

6.  Bank  fishing  is  prohibited  along  the 
entrance  road  from  Highway  94  to  the  Refuge 
Headquarters. 

Pea  Island  National  Wildlifie  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved) 

B.  Upland  Game  Hunting.  (Reserved) 

C.  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing.  Fishing  and  crabbing  are 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Fishing 
and  crabbing  are  prohibited  in  North  Pond, 
South  Pond  and  Newfield  impoundments. 

Pee  Dee  National  Wildlifie  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  mourning  doves  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Hunting  is  permitted 
from  opening  day  of  the  State  season  through 
the  last  Saturday  in  September. 

B.  Upland  Game  Hunting  Hunting  of 
quail,  squirrel,  rabbit,  raccoon  and  opossum 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunting  of  squirrel  is  permitted  for  14 
consecutive  days  beginning  Monday 
following  the  third  Saturday  in  November. 

2.  Hunting  of  quail  is  permitted  from 
February  1  through  February  14. 

3.  Hunting  of  rabbit  is  pennitted  from 
February  1 5  through  the  end  of  the  State 
season. 

4.  Hunting  of  raccoon  and  opossum  is 
permitted  the  first  day  of  the  State  season 
through  the  third  Saturday  in  November. 
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C  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  ij  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  from  April  1 
through  Octobn  IS. 

2.  Fishing  is  permitted  only  from  sunrise 
to  sunset 

3.  Only  n'onmotorized  boats  and  boats  with 
electric  motors  are  permitted  on  Arrowhead 
Lake,  Andrews  Pond  and  Beaver  ponds. 

4.  Only  the  use  of  pole  and  line  or  rod  and 
reel  is  permitted. 

5.  The  use  of  live  minnows  as  bait  is  not 
permitted. 

RoflMka  Rhrw  Natknal  WUdlifi  Rafi«e 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks  and  coots  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1 .  Permits  are  required.  ** 

2.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  raccoon  and  opossum  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  condition:  Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  and  turkey  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

D.  Sport  Fishing.  [Reserved] 

Swanquartar  National  Wildlifii  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  swans,  ducks,  geese  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

2.  Only  portable  blinds  are  permitted. 

3.  Blinds  must  be  removed  from  the  refuge 
following  each  day's  hunt. 


132.53 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

AiTOwwood  NatioiiaJ  Wildlife  Refiige 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved) 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant,  sharp-tailed  grouse,  partridge, 
rabbit  and  fox  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Hunting  is  permitted  from 
December  1st  through  the  end  of  the  regular 
seasons. 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  subject  to  the 
following  condition:  Permits  are  required. 

D.  Sport  Fishing.  (Reserved] 

Audubo^  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 


1.  Refuge  and  State  permits  an  required  for 
the  first  one  and  a  half  days  of  the  State  gun 
season. 

2.  Himting  with  bow  and  arrow  la 
permitted  only  from  noon  of  the  day 
following  the  close  of  the  State  deer  firearms 
season  through  the  close  of  the  State  archery 
season. 

D.  Sport  Fishing.  (Reserved] 

Chaae  Lake  National  WUdllfc  Rafage 

A.  Hunting  of  Migratory  Came  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  Hunting  of  deer  U 
permitted  on  designatod  areas  of  the  refiige 
subject  to  the  following  condition:  Archery 
hunting  is  permitted  through  the  day  before 
the  opening  of  the  State  waterfowl  season, 
and  it  is  permitted  following  the  deer  gun 
season. 

D.  Sport  Fishing.  [Raaerved] 

Dae  Laca  National  M^ldUft  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Refuge  and  State  permits  are  required  for 
the  first  one  and  one  half  days  of  the  State 
gun  season. 

2.  Only  persons  with  valid  permits  are 
permitted  on  the  refuge  during  the  first  one 
and  one  half  days  of  the  season. 

3.  Archery  hunting  is  permitted  through 
the  day  before  the  opening  of  the  State 
waterfowl  season,  and  it  is  permitted 
following  deer  gun  season. 

D.  Sport  Fishing.  [Reserved] 

J.  Oark  Salyer  National  Wildlifc  Reliige 

A.  Hunting  ofMipvtory  Came  Birds. 
Hunting  of  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of  the  refiige. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant,  partridge,  grouse  and  turkey  is 
permitted  on  designated  areas  of  the  refuge. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

D.  Sport  Fishing.  [Reserved] 

Lake  Alice  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots  and  mourning 
doves  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  Possession  of  firearms  in  retrieving 
zones  is  prohibited. 

2.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  and  fox  is  permitted  on 
designated  areas  of  the  refuge. 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Only  archery  hunting  is  permitted  on  the 
refuge's  Special  Archery  Unit. 

2.  Only  portable  devices  or  natural 
materials  for  temporary  blinds  and  tree 
stands  are  permitted. 


D.  Sport  Fishing.  [Reserved) 
Uka  Nettie  Natimnl  WUdiyb  Raliisa 

A  Hunting  of  Migratory  Game  Birdn 
[ReaCTved] 

B.  Upland  Came  Hunting.  [Reaervedl 

C  Big  Game  Hunting.  Hmitiiig  of  wfaite> 
tailed  deer  is  permitted  on  deai^iated  areas 
of  the  refuge  nibiect  to  the  following 
condition:  Archery  hunting  is  permitted  only 
fivm  noon  of  the  day  following  the  cloae  of 
the  State  deer  firearms  season  until  the  close 
of  the  State  archery  season. 

D.  Sport  Fishing.  [Reserved] 

Lake  Zahl  National  WUdUfe  Refiige 

A.  Hunting  of  Migratory  Came  Birds. 
(Reserved] 

B.  Upland  Came  Hunting.  Hunting  of  ring- 
necked  pheasant,  sharp-tailed  grouse  and 
grey  partridge  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1.  Only  steel  shot  may  be  possessed  and 
used. 

2.  Hunters  may  enter  the  refuge  on  foot 
only. 

C.  Big  Gante  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Only  archery  hunting  is  permitted. 

2.  Hunting  is  not  permitted  from  the 
opening  day  of  the  State  waterfowl  season 
through  the  dose  of  the  State  deer  gun 
season. 

D.  Sport  Fishing.  (Reserved] 

Long  Lake  National  WildliCB  Refaga 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  Hunting  of  ring- 
necked  pheasant,  sharp-tailed  grouse  and 
gray  partridge  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions:  Only  steel  shot  may  be  possessed 
and  used. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  the  refuge  subject 
to  the  following  condition;  Archery  hunting 
is  permitted  through  the  day  before  the 
opening  of  the  State  waterfowl  season  and  it 
is  permitted  following  the  deer  gun  season. 

D.  Sport  Fishing.  [Reserved) 

Loetwood  National  WildlifiB  Refage 

A.  Hunting  ofMiffatory  Gante  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  Hunting  of 
I>artridge  and  sharp-tailed  grouse  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunting  is  not  permitted  on  the  portion 
of  the  refuge  south  of  Highwray  SO  during  the 
State  deer  gun  season. 

2.  Hunting  is  permitted  on  the  portion  of 
the  refuge  north  of  Highway  50  only  after  the 
close  of  the  State  deer  gun  season. 

C.  Big  Game  Hunting.  Hunting  of  deer  only 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Refuge  and  State  permits  are  required  for 
the  first  one  and  one  half  days  of  the  State 
gun  season. 

2.  Only  persons  with  valid  permits  are 
permitted  on  the  refuge  during  the  first  one 
and  one  half  days  of  the  season. 
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3.  Archery  hunting  is  pennittsd  through 
the  day  beiore  the  opening  of  the  State 
waterfowl  season,  and  it  is  permitted 
foilo«nng  the  deer  gun  season. 

D.  Sport  Fishing.  (Raaarred] 

Slade  National  Wildlife  Refii^ 

A.  Hunting  of  Migratory  Game  Birdt. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  hunting.  Hwdting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  fDllowing 
condition:  Archery  hunting  is  permitted 
through  the  day  before  the  opening  of  ti>e 
State  waterfowl  season,  and  it  is  pennitted 
following  the  deer  gun  season. 

D.  Sport  Fishing.  (Reserved] 

TewaukoH  Natioul  Wildlifc  laf««a 

A.  Hunting  ofhfigratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  Hunting  of  ring- 
necked  pheasant  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Hunting  is  permitted  beginning 
the  third  day  after  the  start  of  either  the  State 
late  archery  deer  season  or  the  normal  State 
late  pheasant  whichever  is  later. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Hunting  is  pennitted  only  during  the 
State  late  archery  deer  season. 

2.  In  those  years  when  a  pheasant  hunt  is 
permitted,  the  refuge  deer  season  closes  the 
day  before  the  pheasant  season  begins.  If  the 
State's  late  pheasant  and  deer  seesons  l>egin 
on  the  same  day,  deer  hunting  only  is 
permitted  for  the  fu*  two  days  after  which 
the  refuge  pheasant  season  begins. 

D.  Sport  Fishing.  [Reserved] 

Upper  Souris  National  Wildlifc  Raluge 

A.  Hunting  of  Migratory  Game  Birds. 

[Reserved] 

B.  Upland  Game  Hunting.  Hunting  of 
partridge  and  sharp-tailed  grouse  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Designated  areas  are  closed  during  the 
waterfowl  and  deer  gun  season. 

2.  Hunter  orange  vest  and  cap  are  required 
during  the  deer  seasons. 

C  Big  Came  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions:  Permits  are  requited. 

D.  Sport  Fishing.  [Reserved] 

132.54    Ohio. 

The  following  refuge  units  have  been 
opened  to  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Cedar  Paiaf  Natiwui  WiUlift  EafagB 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  (he 
following  conditions: 

1.  Pishing  is  alloweid  from  June  1  through 
August  31  during  daylight  hours  only. 


2.  Boats  or  flotation  devices  are  not 

permitted. 

Ottawa  NatiMal  WildUfe  laf^ 

A.  Hunting  of  Migratory  Game  Birdt. 

Hunting  of  geese  and  ducks  is  permitted  on 
designated  areas  of  the  refuge  subiect  to  the 
following  conditions: 

1.  Permits  are  required. 

2.  Hunters  shall  possess  and  use,  while  In 
the  field,  only  nontoxic  shot 

B.  Upland  Game  Hunting  [Reserved] 

C.  Big  Game  Hunting.  (Reserved) 

D.  Sport  Fishing  Fishing  is  permitted  on 
designated  areas  of  the  refoge  subject  to  the 
following  conditions: 

1.  Fishing  is  allowed  from  June  1  through 
August  31  during  daylight  hours  only. 

2.  Boats  or  Dotation  devices  are  not 
permitted. 

3.  Fishing  is  restricted  to  persons  16  yean 
or  younger  or  65  years  or  older. 

I32.S5    Otdahoma. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-spedfic  regulations. 

Uttle  Kiver  National  Wildlife  Refuge     ' 

A.  Hunting  of  Migratory  Came  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel  and  rabbit  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Access  is  limited  to  designated 
roads  and  trails. 

C.  Big  Game  Hunting.  [ReeeTved] 

D.  Sport  Fishing.  Fishing  and  frogging  are 
I>ermitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Fishing  is  pennitted  in  the  area 
designated  on  tne  refoge  fishing  map 
brochure. 

^    2.  Access  to  refuge  fishing  is  limited  to 

^designated  roads  and  trails. 

Optima  Natioiul  WUdlifs  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  mourning  doves  is  permitted  on 
designated  areas  of  the  refuge. 

B.  Upland  Came  Hunting  Hunting  of 
pheasant,  bobwhite  and  scaled  quail, 
cottontail  rabbit  and  jackrabbit  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  condition:  Only  shotguns  and 
bows  and  arrows  are  permitted. 

C.  Big  Game  Hunting.  Hunting  of  mule 
deer  and  white-tailed  deer  and  tuikey  is 
p>ermitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required. 

2.  Only  fall  turkey  hunting  is  permitted. 

D.  Sport  Fishing.  [Reserved] 

Salt  Plains  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Came  Birds. 
Hunting  of  ducks,  geese,  sandhill  cranes  and 
mourning  doves  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1.  Waterfowl  hunters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 

2.  Hunters  are  required  to  check  in  and  out 
of  the  refuge. 

B.  Upland  Came  Hunting.  Hunting  of  quail 
and  pheasant  is  permitted  on  designated 


areas  of  the  refuge  subject  to  the  following 
condition:  Hunters  must  check  in  and  out  of 
the  refuge. 

C.  Big  Game  Hunting.  Himting  of  white- 
tailed  deer  and  turicey  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Penniis  are  required. 

D.  Sport  Fishing.  Fishing  and  frogging  are 
permitted  on  designated  areas  of  the  refuge 
sulked  to  the  following  conditions: 

1.  The  northern  portion  of  Great  Salt  Plains 
Reservoir  is  closed. 

2.  Pishing  is  permitted  from  April  1 
through  October  15. 

3.  The  use  of  firsaims  far  taking  frogs  is  not 
permitted. 

4.  Trotlines  must  be  attended  daily  and 
removed  when  fishing  is  completed. 

5.  Trotlines  are  not  permitted  within  500 
feet  of  the  shoreline  of  the  Jet  Recreatiaa 
Area. 

6.  Posts  used  to  secure  or  anchor  IrotlliMS 
must  reach  a  minimum  of  two  fset  above  tha 
water  surface  and  must  be  marked  so  that 
they  are  clearly  visible  to  boater*. 

7.  The  use  of  any  metallic  posts  or  stakes  . 
to  secure  or  anchor  trotlines  is  not  pennitted. 

8.  Taking  any  type  of  bait  from  refoge  lands 
or  waters  is  not  permitted. 

Sequoyah  National  Wildlife  Rah^ 

A.  Hunting  of  Migratory  Came  Birdt. 
Hunting  of  waterfowl  and  doves  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  condition:  Waterfowl  hunters 
shall  possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  quail  and  rabbit  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Only  shotguns  and  bows 
and  arrows  are  permitted. 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Pishing  and  frxigging  are 
pennitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Fishing  and  frogging  are  not  permitted 
in  the  posted  area  located  south  of  Vian 
Creek  to  Tuff  Ramp  and  north  alopg  the 
western  shore  of  Shelly  Jones  Lake  to  the 
mouth  of  Horton  Slough  from  January  1 
throu^  February  15  and  October  1  through 
December  31. 

2.  Fishing  and  frogging  are  not  permitted 
in  the  Sandtown  Bottom  area  from  one  hour 
after  sunset  to  4:00. 

3.  The  use  of  firearms  for  taUng  frogs  is  not 
permitted. 

Tisbooungo  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  mourning  doves  and  waterfowl  Is 
pennitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  The  Tishomingo  Wildlife  Management 
Unit  is  open  as  posted  by  signs  and/or 
indicated  on  refuge  leaflets,  permits  and 
maps. 

2.  In  Zone  1,  only  duck  and  coot  hunting 
is  permitted. 

3.  Duck  or  coot  hunters  may  not  use  or 
possess  more  than  25  shells  per  day. 

4.  Goose  hunting  is  only  permitted  in  Zone 
2  and  only  from  the  goose  blinds  provided. 

5.  Goose  hunters  may  not  use  or  possess 
more  than  6  shells  per  day. 
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6.  Hunters  ara  requirad  to  check  in  and  out 
of  the  refuge. 

7.  Waterfowl  hunters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  sqtiirrel  and  rabbit  is  pennitted  on  the 
Tishomingo  Wildlife  Management  Unit  of  the 
refuge  subject  to  the  following  conditions: 

1.  Hunting  of  upland  game  is  not  permitted 
in  the  goose  hunting  zone  during  the  goose 
hunting  season. 

2.  Hunters  are  required  to  check  in  and  out 
of  the  refuge. 

C.  Big  (^me  Hunting.  Hunting  of  white- 
tailed  deer  and  turkey  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Hunters  are  required  to 
check  in  and  out  of  the  hunt  area. 

D.  Sport  Fishing.  Fishing  and  frogging  are 
permitted  on  designated  areas  of  the  renige 
subject  to  the  following  conditions: 

1.  Fishing  and  firogging  are  permitted  on  all 
refuge  waters  from  March  1  through 
September  30  except  as  noted  below  in  (3). 

2.  Bank  fishing  and  frogging  are  permitted 
in  the  immediate  area  of  the  refuge 
headquarters  boat  launching  ramp,  Goose 
Pen  Pond,  Dick's  Pond,  Big  Sandy  Creek,  Bell 
Creek  and  Rock  Creek  from  October  1 
through  the  last  day  of  February. 

3.  All  refuge  waters  are  closed  to  fishing 
during  the  sp>ecial  fall  deer  hunts. 

4.  The  use  of  trotlines,  juglines,  throwlines 
and  other  set  tackle  is  permitted  only  in 
Cumberland  Pool  of  Lake  Texoma  and  the 
Washita  River  from  March  1  through 
September  30,  and  set  tackle  must  be 
removed  from  these  waters  by  October  1. 

5.  The  use  of  firearms  for  taking  frogs  is  not 
permitted. 

WMhita  NatioMl  WikllifiB  Rafiigs 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese  and  sandhill  cranes  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required. 

2.  Hunters  must  use  and  be  in  possession 
only  of  shells  containing  steel  shot. 

B.  Upland  Game  Hunting.  Hunting  of  quail 
and  rabbit  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Only  shotguns  and  bows  and 
arrows  are  permitted. 

C.  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing.  Fishing  and  frogging  are 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Fishing  and  frogging  are  permitted  bom 
March  15  through  October  14  with  the 
exception  that  the  eastern  shore  of  Foss 
Reservoir  from  the  Lakeview  Recreation  Area 
to  the  Pitts  Creek  Recreation  Area  and  the 
eastern  bank  of  Pitts  Creek  are  open  to  bank 
fishing  and  frogging  year-round. 

2.  Access  to  fishing  and  frt}gging  is 
permitted  only  from  the  McClure,  Riverside, 
Owl  Cove,  Pitts  Creek  and  Lakeview 
Recreation  Areas  and  by  boat  from  Foss 
Reservoir. 

3.  Boats  and  other  flotation  devices  are  not 
permitted  on  refuge  waters  from  October  15 
through  March  14. 

4.  Trotlines  must  be  attended  daily  and 
must  be  removed  when  fishing  is  completed. 

5.  Taking  any  type  of  bait  bam  refuge  lands 
and  waters  is  not  permitted. 


6.  The  use  of  firearms  for  taking  fings  is  not 
permitted.  ^^—^ 

iNatitfB^Udl 


WichiU  MounUiiw  1 


1  Wildlife  KafiigB 


A.  Hunting  of  Migratory  Game  Birds. 
(Reserved) 

B.  Upland  Game  Hunting.  fReserved] 

C.  Big  Game  Hunting.  Hunting  of  elk  and 
white-tailed  deer  is  pennitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fish  may  be  taken  only  with  pole  and 
line  or  rod  and  reel  except  that  in  Elmer 
Thomas  Lake  only,  nongame  fish  may  be 
taken  with  any  technique  permitted  by  State 
regulations. 

2.  Taking  any  type  of  bait  bxsm  refuge  lands 
or  waters  is  not  permitted. 

3.  Taking  of  frt>g8  and  turtles  is  not 
permitted. 

132.56    Oragon. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Ankeny  Natioiul  WUdlils  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  doves,  pigeons,  geese,  ducks, 
coots  and  common  snipe  is  pennitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions:  \ 

1.  An  advance  hunting  reservatic^permit 
is  required  for  waterfowl,  coot  and  snipe 
hunting. 

2.  Dove  and  pigeon  hunters  must  check  in 
and  out  of  the  refuge  by  use  of  self-service 
permits. 

3.  Waterfowl,  coot  and  snipe  htmting  is 
permitted  only  on  Wednesdays,  Saturdays 
and  Sundays. 

4.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

5.  Waterfowl,  coot  and  snipe  hunters  may 
not  use  or  possess  more  than  25  shells  per 
day. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  (Reserved) 
£>.  Sport  Fishing.  (Reserved] 

Bandon  Marsh  National  Wildlifis  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  snipe,  doves 
and  pigeons  is  permitted  on  designated  areas 
of  the  refuge. 

B.  Upland  Game  Hunting.  (Reserved) 

C.  Big  Game  Hunting.  (Reserved) 

D.  Sport  Fishing.  (Reserved) 

Baakett  Slough  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots  and  conunon 
snipe  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  An  advance  hunting  reservation/permit 
is  required  for  waterfowl,  coot  and  snipe 
hunting. 

2.  Waterfowl,  coot  and  snipe  hunting  is 
permitted  only  on  Wednesdays,  Saturdays 
and  Sundays  until  noon. 


3.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

4.  Waterfowl,  coot  and  snipe  hunters  may 
not  use  or  possess  more  than  25  shells  per 
day. 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing.  (Reserved) 


Valley  National  WUdlifis  Kafoge 

A  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots,  snipe,  doves 
and  pigeons  is  permitted  on  designated  areas 
of  the  refuge. 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  Hunting  of  deer  only 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Himting  opens  concurrent  with  the  State 
season  and  closes  October  31. 

2.  No  hunting  or  public  entry  of  any  kind 
is  permitted  from  November  1  to  March  31. 

D.  Sport  Fishing.  (Reserved) 

Cold  Springs  National  Wildlife  Rafoge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots  and  common 
snipe  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  Hunting  is  permitted  only  on 
Wednesdays,  Saturdays,  Sundays, 
Thanksgiving  Day,  Quistmas  Day  and  New 
Year's  Day. 

2.  Only  shoreline  hunting  is  permitted. 

3.  Waterfowl  hunters  are  required  to  space 
themselves  a  minimum  of  200  yards  apart. 

4.  The  use  of  boats  is  not  permitted. 

5.  The  refuge  is  closed  from  10  p.m.  to  5 
a.m. 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  birds  and  rabbit  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Hunting  is  permitted  only  on 
Wednesdays,  Saturdays,  Sundays, 
Thanksgiving  Day,  Christmas  Itey  and  New 
Year's  Day. 

2.  Hunting  of  rabbit  is  permitted  only 
during  the  State  waterfowl  season. 

3.  Hunting  is  permitted  only  by  shotgun 
and  bow  and  flu-flu  arrow  beginning  at  noon 
each  day. 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permiited  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  from  March  1 
through  September  30. 

2.  Bank  fishing  only  is  permitted  from 
October  1  through  the  last  day  of  February. 

3.  Only  nonmotorized  boats  and  boats  with 
electric  motors  are  permitted. 

Dear  Flat  National  Wildlife  Kafuga 

A.  Hunting  of  Migratory  Game  Birds. 
Htmting  of  doves,  geese,  duclu,  coots  and 
common  snipe  is  permitted  on  the  Snake 
River  sector  subject  to  the  following 
conditions: 

1.  Only  portable  blinds  and  temporary 
blinds  constructed  of  natural  materials  are 
permitted. 

2.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only  non- 
toxic shot. 
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B.  Upland  Game  Hunting.  Huntiiig  of 
upland  game  la  pennitted  on  the  Snake  River 
Sector  Bubiect  to  the  following  condition: 
Hunting  is  not  permitted  from  February  1 
thro'igh  May  31. 

C.  Big  Game  Hunting.  Hunting  of  deer  i< 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Hunting  is 
permitted  only  on  the  Snalu  River  Sector. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  re^jge  subject  to  the 
following  condition:  Shoreline  fishing  is  not 
pennitted  on  the  islands  of  the  Snake  River 
Sector  from  February  1  through  May  31. 

Har«  MounUin  National  Wildlife  Relvge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  Hunting  of 
partridge  and  quail  is  permitted  on 
designated  areas  of  the  refuge. 

C.  Big  Game  Hunting.  Hunting  of  deer, 
antelope  and  bighorn  sheep  is  permitted  on 
designated  areas  of  the  refuge. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Fishing  is  permitted 
only  in  Rock  Creek,  Guano  Creek  and  Warner 
Pond. 

Klamadi  Forest  National  Wildlife  SeAige 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots  and  common 
snipe  ia  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  The  use  of  air-thrust  and  inboard  water- 
thrust  boats  is  not  pennitted. 

2.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

B.  Upland  Game  Hunting.  IReserved] 

C.  Big  Game  Hunting.  {Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  rehige  subject  to  the 
following  conditions: 

.  1.  Bank  fishing  is  permitted  in  the  borrow 
ditches  adjacent  to  the  Silver  Lake  Highway 
and  along  the  shoreline  of  Wocus  Bay. 
2.  The  use  of  boats  is  not  permitted. 

Lewis  and  Clarii  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots  and  snipe  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Waterfowl 
and  coot  hunters  shall  possess  and  use,  while 
in  the  field,  only  nontoxic  shot. 

B.  Upland  Game  Hunting.  (Reserved) 

C.  Big  Game  Hunting.  (Reserved) 

D.  Sport  Fishing.  (Reserved] 

Lo%ver  Uamath  NatJonal  Wildlife  RefiigB 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots  and  common 
snipe  is  permitted  on  designated  areas  of  the 
refoge  subject  to  the  following  conditions: 

1.  Only  unloaded  firearms  may  be  taken 
through  posted  retrieving  zones  when 
traveling  to  and  from  the  hunting  areas. 

2.  Decoys  may  not  be  set  in  retrieving 
zones, 

3.  "Hie  use  of  air-thrust  and  inboard  water- 
thrust  boats  is  not  permitted. 

4.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  wliile  in  the  field,  only  non- 
toxic shot. 


B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following  condition: 
Only  unloaded  firearms  may  be  taken 
through  posted  retrieving  zones  when 
traveling  to  and  from  hunting  areas. 

C  Big  Game  Hunting.  (Reserved) 

D.  Sport  Fishing.  [Reserved) 

Malheur  National  Wildlife  Safuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  doves,  geese,  ducks,  coots, 
conunon  snipe  and  pigeons  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condidon:  Motorized  boats  are  not 
permitted. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant,  quail,  partridge,  coyote  and  rabbit 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunting  of  pheasant,  quail,  partridge 
and  rabbit  is  permitted  during  the  last  nine 
days  of  the  State  pheasant  season  in 
designated  zones  of  Blitzen  Valley  east  of 
Highway  205.  Hunting  is  also  permitted  on 
Malheur  Lake  during  the  wateifowl  hunting 
season.        ^ 

2.  Hunting  of  coyote  and  rabbit  is 
permitted  fi:«m  September  1  to  January  31  on 
the  refuge  area  west  of  Highway  205. 

C.  Big  Game  Hunting.  Hunting  of  deer  and 
antelope  is  pennitted  on  designated  areas  of 
the  refiige. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  only  during  the 
State  trout  season. 

2.  Boats  are  not  permitted,  except 
nonmotorized  boats  and  boats  with  electric 
motors  are  permitted  on  Krumbo  Reservoir. 

McKay  Creek  National  WUdlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  duclu,  coots  and  common 
snipe  is  pennitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  Permits  are  required  for  the  caning 
weekend  of  the  season. 

2.  Hunting  is  permitted  only  on 
Wednesdays,  Saturdays,  Sundays. 
Thanksgiving  Day,  Christmas  Day  and  New 
Year's  Day. 

3.  Waterfowl  hunters  are  required  to  space 
themselves  a  minimum  of  200  yards  apart. 

4.  The  use  of  boats  is  not  permitted. 

5.  The  refuge  may  not  be  entered  before  5 
a.m. 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  birds  and  rabbit  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Permits  are  required  for  both  days  on 
opening  weekend. 

2.  Hunting  is  permitted  only  on 
Wednesdays,  Satxirdays,  Sundays, 
Thanksgiving  Day,  Oiristmas  Day.  and  New 
Year's  Day. 

3.  Hunting  of  rabbit  is  permitted  only 
during  the  State  waterfowl  season. 

4.  Hunting  is  permitted  by  shotgim  and 
bow  and  flu-flu  arrow  beginning  at  noon  each 
day. 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refiige  subject  to  the 


following  condition:  Fishing  is  permitted 
from  Much  1  through  September  30. 

Shaldan  National  Wildlife  RafogB 

A.  Hunting  of  Migratory  Came  Birds. 
(Reserved) 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  grouse,  and  partridge  is  permitted  on 
designated  areas  of  the  refuge. 

C.  Big  Game  Hunting.  Hunting  of  deer  add 
antelope  is  permitted  on. designated  areas  of 
the  refuge. 

D.  Sport  Fishing.  (Reserved) 

UmatiUa  National  Wildlife  Rafoge 

A.  Hunting  of  Migratory  Game  Birds. 

Hunting  of  geese,  ducks,  coots  and  common 
snipe  is  pennitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  Permits  are  required  for  hunting  on  the 
MoCormack  Unit 

2.  In  the  McComfack  Unit,  hunting  is 
permitted  only  on  Wednesdays,  Saturdays. 
Sundays,  Thanksgiving  Day,  and  New  Year's 
Day. 

3.  Waterfowl  hunting  [>arties  in  the 
Boardman  Unit  are  required  to  space 
themselves  a  minimum  of  200  yards  apart. 

4.  Decoys,  boats  and  other  personal 
property  must  be  removed  from  the  refuge 
following  each  days  hunt. 

5.  Hunters  may  not  possess  or  use  more 
than  20  shells  per  day. 

6.  Waterfowl  and  coot  himters  shall 
possess  and  use,  while  in  the  field;  only 
nontoxic  shot. 

7.  The  refuge  is  closed  from  10  p.m.  to  S 
a.m.  except  for  the  Hunter  Check  Station 
parking  lot,  which  is  open  each  morning  two 
hours  prior  to  State  shooting  hours  for 
waterfowl. 

8.  Decoys,  boats  and  other  personal 
property  may  not  be  lefi  on  the  refuge 
overnight. 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  birds  and  rabbit  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Permits  are  required  for  hunting  oi.  the 
McCormack  Unit  for  both  days  on  opening 
weekend. 

2.  In  the  McCormack  Unit,  hunting  Is 
permitted  only  on  Wednesdays,  Saturdasrs. 
Sundays,  Thanksgiving  Day,  Christmas  Day, 
and  New  Year's  Day. 

3.  Hunting  of  rabbit  is  permitted  only 
during  the  State  waterfowl  season. 

4.  Hunting  is  permitted  by  shotgun  and 
bow  and  flu-flu  arrow  beginning  at  noon  each 
day. 

C.  Big  Game  Hunting.  (Reserved) 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  on  refuge 
impoundments  and  f>onds  from  February  1 
through  September  30.  Other  refuge  waters 
(Columbia  River  and  iU  backwaters)  are  open 
in  accordance  with  State  regulations. 

2.  Only  non-motorized  boats  are  permitted 
on  refuge  impoundments  and  ponds. 

3.  Fishing  is  permitted  only  from  S  a.m.  to 
10  p.m. 

4.  Bowfishing  is  prohibited. 
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Upper  Klamath  Natfonal  Wildlifc  Rafeg* 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots  and  common 
snipe  is  pennitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  The  use  of  air-thrusi  and  inboard  water- 
thrust  boats  is  not  permitted. 

2.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  In  the  field,  only  non- 
toxic shot. 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Huntirxg.  (Reserved) 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  in  Pelican  Bay, 
Recreation  Creek,  Crystal  Creek,  Odessa 
Creek,  Thomas  Creek,  Pelican  Cut  and  that 
portion  of  Upper  IGamath  Lake  located  on 
the  east  side  of  the  refuge. 

2.  Motorized  boats  shall  not  exceed  10 
miles  per  hour  in  any  stream,  creek  or  canal 
and  on  that  portion  of  Pelican  Bay  west  of 

a  line  beginning  at  designated  points  on  the 
north  shore  of  Pelican  Bay  one-foxirth  mile 
east  of  Crystal  Creek  and  extending  due  south 
to  the  opposite  shore  of  the  lake. 

William  L.  Tiaimj  Natiooal  WildUfe  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  doves,  pigeons,  geese,  ducks, 
coots  and  common  snipe  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  An  advance  hunting  reservation/permit 
is  required  for  waterfowl,  coot  and  snipe 
hunting. 

2.  Dove  and  pigeon  hunters  must  check  in 
and  out  of  the  refuge  by  use  of  self-service 
permits. 

3.  Waterfowl,  coot  and  snipe  hunting  is 
permitted  only  on  Wednesdays.  Saturdays 
and  Sundays  until  noon. 

4.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only 
nontoxic  shot. 

5.  Waterfowl,  coot  and  snipe  hunters  may 
not  use  or  possess  more  than  25  shells  per 
day. 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refiige 
subject  to  the  following  conditions: 

1.  Only  shotgun  and  archery  hunting  are 
permitted. 

2.  Hunters  must  check  in  and  out  of  the 
refuge  by  use  of  self-service  permits. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  on  Muddy  Creek 
from  the  beginning  of  the  State  trout  season 
in  April  through  October  31. 

2.  The  use  of  boats  is  not  permitted. 

132.^    Pwmaylvanla. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-sped  fie  regulations. 

Erie  National  Wildlife  Safoge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  migratory  game  birds  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  conditions: 


1.  Hunting  is  pennitted  on  the  refuge  from 
September  1  through  the  end  of  February. 

2.  Waterfowl  and  coot  hunters  shall 
{KMsess  and  use,  while  in  the  field,  only 
nontoxic  shot 

3.  Only  motorless  boats  are  permitted  for 
waterfowl  hunting.  Boats  and  decoys  must  be 
removed  from  the  refuge  at  the  end  of  each 
day's  hunt. 

0.  Upland  Game  Hunting.  Hunting  of 
grouse,  pheasant,  quail,  squirrel,  rabbit, 
woodchuck,  raccoon,  skunk,  fox  and 
opK>s5um  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  Permits  are  required  fat  hunting  fox  and 
raccoon. 

2.  Hunting  is  not  permitted  frtHn  March  1 
through  August  31. 

3.  Hunters,  during  the  State  firearm  deer 
season,  must  wev  in  a  conspicuous  manner 
on  head,  chest  and  back  a  minimum  of  400 
square  inches  of  solid-colored  hunter  orange 
clothing  or  material. 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Target  practice  or  random  shooting  is 
not  permitted. 

2.  The  construction  or  use  of  permanent 
blinds,  platforms  and  scaffolds  is  not 
permitted. 

3.  Hunters,  during  the  State  firearm  deer 
season,  must  wear  in  a  conspicuous  manner 
on  head,  chest  and  back  a  minimum  of  400 
square  inches  of  solid-colored  hunter  orange 
clothing  or  material. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  only  during 
daylight  hours. 

2.  Boats  without  motors  are  permitted 
3,000  feet  (to  the  buoyline)  above  the  Pool  9 
dike  from  the  second  Saturday  in  June 
through  September  15. 

3.  Ice  Fishing  is  permitted  on  Pools  K  and 
9  when  conditions  are  safe. 

4.  Only  minnows  may  be  taken  as  bait  from 
refuge  lands  and  waters  and  a  special  use 
permit  is  required  for  taking  minnows. 

5.  A  permit  is  required  to  take  turtles. 

6.  The  taking  of  frogs  is  not  permitted. 

Tinicum  National  Environmental  Center 

A.  Hunting  ofMipatory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  (Reserved) 

C.  Big  Game  Hunting.  (Reserved) 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  only  during 
daylight  hours  in  non-state-controlled  areas. 

2.  Boats  are  not  permitted. 

3.  Bow  fishing  is  not  permitted. 

4.  A  permit  is  required  to  take  turtles. 

5.  The  taking  of  frogs  is  not  permitted. 

f  32.58    Puerto  Rico.  [Reaarvwl] 

132.59  Rhod*  Istond.  [RMorvod] 

132.60  Soutti  CwoNiM. 

The  following  refuge  units  have  been 
opened  for  himting  and/or  fishing,  and 


are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Cape  Romain  Nadoaal  WildUfc  Bafiige 

A  Hunting  of  Migratory  Game  Birds. 
Hunting  of  rails  is  permitted  on  designated 
areas  of  the  refuge. 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel  ahd  raccoon  ia  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Permits  are  required. 

2.  Hunting  of  squirrel  and  raccoon  is 
permitted  only  during  the  refuge  deer  season. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refiige  subject  to  the  following 
cxmditions: 

1.  Permits  are  required. 

2.  Two  six-day  hunts  are  permitted^ 
beginning  on  the  first  Mondays  in  November 
and  December. 

D.  Sport  Fishing.  Fishing,  crabbing,  and 
shell  fishing  are  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1.  Fishing  is  permitted  from  March  1 
through  September  30  only  from  simrise  to 
sunset. 

2.  Only  nonmotorized  boats  and  boats  with 
electric  motors  are  permitted. 

3.  The  use  of  cast  nets  from  Moores 
Landing  Pier  is  not  permitted. 

Caroliila  Sandhills  National  WikUife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  mourning  doves  and  woodcock  is 
permitted  in  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  rabbit,  raccoon  and  opossum  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  pemiltted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refiige  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  from  March  1 
through  September  30  with  the  exception 
that  fishing  is  permitted  year-round  in  Lake 
Bee,  Lynches  River  and  the  Black  Creek 
Bridge  Areas  on  State  Road  33,  State  Road 
145,  Highway  1  and  Wire  Road. 

2.  Fishing  is  permitted  from  ^/i  hour  before 
sunrise  to  </z  hour  after  sunset. 

3.  Only  bank  fishing  is  permitted  with  the 
exception  that  nonmotorized  boats  and  boats 
with  electric  motors  are  permitted  in  Martins 
Lake,  Lake  Bee,  Lake  16,  Lake  17  and  May's 
Lake. 

4.  Fish  baskets,  nets,  set  hooks  and 
trotlines  are  not  permitted. 

Pinckney  Island  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  ara  required. 


Federal  Register  /  Vol.  58,  No.  11  /  Tuesday,  January  19,  1993  /  Rules  and  Regulations         5695 


D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions; 

1.  Fishing  is  permitted  year-round. 

2.  Fishing  is  only  permitted  from  boats, 
into  the  estuarine  waters  adjacent  to  the 
refuge. 

Santee  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  mourning  doves,  ducks,  and  coots 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required. 

2.  Waterfowl  hunting  is  permitted  only  in 
October  during  the  State  season. 

3.  Waterfowl  hunting  is  permitted  until 
noon  each  day. 

4.  The  refuge  dove  season  opens  with  the 
state  season  and  ends  September  30. 

5.  Fennanent  blinds  are  not  permitted. 

6.  Decoys  and  non-native  blind  materials 
must  be  removed  from  the  refuge  following 
each  day's  hunt. 

B.  Upland  Game  Hunting.  Hunting  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
arc  required. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  on  inland  ponds 
only  from  sunrise  to  sunset  or  as  posted. 

2.  Fishing  is  permitted  in  Cantey  Bay, 
Black  Bottom,  Savannah  Branch  and  refuge 
ponds  and  impoundments  frorti  March  1 
through  September  30 

Savannah  National  Wildlife  Refuge 

Refer  to  §  32.29  Georgia  for  regulations. 

§32.61    Soutti  Dakota. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  Hsled  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Lacreek  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved! 

B.  Upland  Game  Hunting.  Hunting  of  ring- 
necked  pheasant  and  sharp-tailed  grouse  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  special  condition: 
Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  and  mule  deer  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

D.  Sport  Fishing.  (Reserved] 

Pocasse  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
IReservedl 

B.  Upland  Came  Hunting.  Hunting  of 
pheasant  is  permittbd  on  designated  areas  of 
the  refuge. 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge. 

D  Sport  Fishing.  (Reserved] 


Sand  Lake  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  waterfowl  is  permitted  on 
designated  areas  of  the  refuge. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  on  designated  areas  of 
the  refuge. 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge. 

D.  Sport  Fishing.  (Reserved] 

Wauby  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  (Reserved) 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge. 

D.  Sport  Fishing.  (Reserved) 

§32.62    Tennessee. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-speciKc  regulations. 

Chickasaw  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks,  geese  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunting  of  waterfowl  is  permitted  until 
noon  each  day. 

2.  Only  portable  blinds  and  blinds  made  of 
native  vegetation  are  permitted. 

3.  Decoys  and  blinds  must  be  removed 
after  each  day's  hunt. 

4.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

B  Upland  Game  Hunting.  Hunting  of 
squirrel,  rabbit,  quail,  raccoon,  and  opossum 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Seasons  and  bag  limits  are  in  accordance 
with  State  regulations  for  the  Upper 
Anderson-Tully  Wildlife  Management  Area. 

2.  Hunting  of  upland  game,  except  raccoon, 
is  not  permitted  during  firearm  deer  hunts. 

C  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  and  turkey  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

D.  Sport  Fishing.  (Reserved) 

Cross  Creeks  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  Permits  are  required. 

2.  Hunting  is  permitted  from  the  opening 
of  the  State  season  through  October  12. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Archery  hunting  is  permitted  during  the 
last  14  days  of  the  State  archery  season. 

2.  Tagging  and  checking  of  deer  at  a  State 
check  station  is  required. 

3.  Permits  are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  in  refuge  pools  and 
reservoirs  from  March  1  through  October  31 
only  from  sunrise  to  sunset. 


2.  Boat  fishing  is  permitted  at  any  time  on 
Lake  Barkley  waters. 

3.  Trotlines,  limb  lines,  jugs  and  slat 
baskets  are  not  permitted  in  refuge  pools  and 
reservoirs. 

4.  Taking  of  frogs  is  not  permitted. 

5.  Boats  are  restricted  to  "slow  speed/ 
minimum  wake"  on  all  refuge  pools. 

6.  North  Cross  Creek.  Lee  Creek  and 
Commissary  Creek  areas  and  boat  ramps  to 
these  areas  are  closed  to  Ashing  during  the 
refuge  waterfowl  hunt. 

7.  The  length  limit  for  largemouth  bass 
taken  from  Elk  and  South  Cross  Creeks 
reservoirs  is  less  than  12  inches  and  more 
than  15  inches.  Largemouth  bass  from  12 
inches  to  15  inphes  must  be  immediately 
released  unharmed.  Possession  of  largemouth 
bass  between  12  and  15  inches  is  prohibited. 

Hatchie  National  Wildlifie  Refuge 

A.  Hunting  of  Migratory  Gaine  Birds. 
Hunting  of  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of  the  refuge. 
subject  to  the  following  conditions: 

1.  Hunting  is  permitted  only  on  Tuesdays. 
Thursdays,  and  Saturdays  until  noon. 

2.  Only  portable  blinds  and  blinds  made  of 
native  vegetation  may  be  used. 

3.  Portable  blinds  and  decoys  must  be 
removed  from  the  refuge  following  each  day's 
hunt. 

4.  Hunters  will  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  squirrel,  rabbit,  raccoon  and  opossum 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Upland 
game  hunting  is  not  permitted  during  the 
refuge  deer  archery  and  gun  hunting  seasons. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  and  turkey  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  only  from  sunrise 
to  sunset. 

2.  Only  nonmotorized  boats  and  boats  with 
electric  motors  are  permitted. 

3.  Fishing  is  permitted  only  with  pole  and 
line  or  rod  and  reel. 

Lake  Isom  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved] 

B  Upland  Game  Hunting.  Hunting  of 
squirrels  and  raccoons  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

C.  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  from 
March  15  through  October  15  only  from 
sunrise  to  sunset. 

2.  Only  b^ats  with  motors  of  10 
horsepower  or  less  are  ptermitted. 

Lower  Hatchie  National  Wildlifie  Refuge 

A.  Hui^ting  of  Migratory  Game  Birds. 
Hunting  of  migratory  game  birds  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Hunting  is  permitted  until  noon  each 
day. 

2.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 
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3.  Only  portable  blinds  and  blinds  made  of 
native  vegetation  are  pennitted. 

4.  Portable  blinds  and  decays  must  be 
removed  from  the  refuge  following  each  day's 
hunt. 

B.  Upland  Game  Hunting.  fReservedJ 

C.  Big  Came  Hunting.  Hunting  of  white- 
tailed  deer  and  turkey  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Fishing  is  permitted 
with  pole  and  line  or  rod  and  reel  only. 

ReeUbot  NatieMi  WikDifc  Refuge 

Refer  to  $  32.36  Kentucky  for  regulations. 

TemissssB  Natieoal  Wildlifs  Refuge 

A.  Hunting  ofMigratoiy  Game  Birds. 
IReserved] 

B.  Upland  Game  Hunting.  Hunting  of 
squirrels  and  raccoon  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  and  turkey  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required  for 
the  turkey,  primitive  weapons  and 
conventional  gim  deer  hunts. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  portions  of  the  refuse  subject  to 
the  following  conditions: 

1.  The  Du^  River  Bottoms  and  BussletoMm 
Unit  are  closed  to  boat  fishing  from 
November  1  through  March  IS. 

2.  Swamp  Creek.  Botton  Ford  and 
Bennett's  Oeek  embayments  are  closed  to 
fishing  from  November  1  through  March  15. 

3.  Boats  are  restricted  to  "slow  speed/ 
minimum  wake"  on  all  raiuge 
impoundments  open  to  fishing. 

132^    Texas. 

The  following  refuge  tinits  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-spedfic  regulations. 

Anahoac  Natioul  WildUft  Raluga 

A.  Hunting  ofMipatory  Game  Birds. 
Hunting  of  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required  to  hunt  on  certain 
portions  of  tiie  hunting  area  on  weekend 
days. 

2.  The  refuge  unit  located  north  of  Onion 
Bayou  and  Jackson  Ditch,  known  as  the  East 
Unit,  is  open  to  hunting  only  on  designated 
days  of  the  week.  Notice  of  actual  hunting 
days  is  issued  as  provided  in  50  CFR  25.31. 

3.  Hunting  is  pennitted  until  noon. 

4.  Hunten  must  uaa  and  be  in  possession 
only  of  shells  containing  steel  shot. 

5.  Pits  and  permanent  blinds  are  not 
permitted. 

6.  The  refiiga  unit  fbtmerly  knowm  as  the 
Pace  Tract  is  open  to  huntii^  every  day  of 
the  early  teal  season  and  regular  waterfowl 


7.  Only  shotguns  are  pennitted. 

B.  Uj^axtd  Camt  Hantiag.  IRaewed) 

C  Big  Game  Haatiag.  \n»mmd) 


D.  Sport  Fishing.  Fishing  and  crabbing  are 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  foUowing  conditions. 

1.  Boats  and  other  flotation  devices  are  not 
pennitted  on  inland  waters.  Boats  may  be 
launched  from  the  refuge  Into  East  Bay 

2.  Fishing  is  permitted  only  with  pole  and 
line,  rod  and  reel  or  hand-held  line. 

3.  The  use  of  trotlines,  setlines.  bows  and 
arrows,  gigs,  or  spears  is  not  permitted  in 
inland  waters. 

Aransas  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Birds.  (Reserved  1 

B.  Upland  Game  Hunting.  IReeerved) 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  and  feral  hogs  is  pennitted  oo 
designated  areas  of  the  refuge  subject  to  the 
foUowing  conditions: 

1.  The  entire  refuge  or  any  portion  thereof 
may  be  immediately  closed  to  hunting  m  the 
event  of  the  appearance  of  whooping  crane 
in  the  hunt  area. 

2.  Hunters  are  required  to  report  at 
designated  check  station(s)  upon  entering 
and  leaving  the  refuge. 

3.  Hunters  shall  be  at  least  12  years  of  age 
Hunters  between  the  ages  of  12  and  17 
(inclusive)  must  hunt  under  the  supervision 
of  an  adult  18  years  of  age  or  older. 

4.  Archery  hunting  is  permitted  for  nine 
consecutive  days  beginning  the  first  Saturday 
after  the  Monday  holiday  for  Columbus  Day 
in  October. 

5.  Archery  hunt  bag  limits  are  three  deer, 
no  more  than  two  bucks  per  hunter.  There  is 
no  limit  on  faral  bogs. 

6.  Permits  are  required  for  the  firearms 
hunt. 

7.  Firearms  hunting  is  permitted  for  five 
consecutive  one  day  hunts  beginning  the  first 
Wednesday  after  the  Veterans  Day  holiday  in 
November. 

8.  Firearms  hunters  must  wear  safety 
orange  cap  and  vest  while  in  hunt  units. 

9.  Firearms  hunt  bag  limit  is  two  deer  of 
either  sex  per  hunter.  There  is  no  limit  oo 
feral  hogs. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  from  April  15 
through  October  15  from  sunrise  to  sunset. 

2.  Boat  launching  fnxn  refuge  lands  is  not 
permitted. 

3.  Access  by  foot  to  bays  is  permitted  only 
at  designated  entry  points. 

4.  Fishermen  must  be  off  the  refuge  by 
dark. 

5.  Fishermen  must  satisfy  the  Entrance  Fee 
requirement  authorized  by  the  Emergency 
Wetlands  Resources  Act 

Big  Boggy  Natian«l  Wildlife  RaAige 

A.  Hunting  o/Mtgrafoiy  Gome  Birtls. 
Hunting  geese,  ducks  and  coots  is  permitted 
on  designated  areas  oi  the  refuge  subject  to 
the  following  conditions: 

1.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

2.  Pits  and  permanent  blinds  are  not 
permitted. 

B.  Upland  Game  Hunting.  (Raterved) 
C  Big  Game  Hunting.  (Reaerved) 


D  Sport  Fishing  (ReseTvedl 
Brazoria  National  Wildlife  ReAigB 

A.  Hunting  of  Migratory  Game  Birds 
Hunting  of  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions.' 

1.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot 

2.  Pits  and  pennanent  blinds  are  no* 
permitted 

8.  Upland  Game  Hunting  [Resarvedl 

C.  Big  Game  Hunting.  (Reserved) 

D.  Sport  Fishing.  Fishing  is  permitted  od 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Fishing  in  inland  waters 
IS  permitted  onl>  in  Nick's  lake.  Salt  Lake 
and  Lost  Lake. 

BuflTalo  Lake  NatioBd  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds 
IReserved) 

B  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  foUowmg  condition: 
Permits  are  required. 

C  Big  Game  Hunting.  (Reserved) 

D  Sport  Fishing.  (Reserved) 

Hagerman  National  Wildlife  Refugfa 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  mourning  dove*  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Hunters  are  required  to 
check  in  and  out  of  the  refuge. 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  rabbit,  and  quail  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Himters  are  required  to  check  in  and  out 
of  the  hunt  area. 

2.  Only  shotguns  and  bows  and  arrows  are 
permitted. 

3.  Upland  game  hunting  is  not  permitted 
during  the  regular  State  waterfowl  season. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  desi^wted  areas 
of  the  refuge  subject  to  the  following  special 
condition:  Permits  are  required. 

D.  Sport  Fishing.  Pishing  is  permitted  on 
designated  areas  of  the  rafiige  subject  to  the 
following  conditions: 

1.  All  refuge  waters  are  open  to  fishing 
from  April  1  through  September  30. 

2.  Fishing  is  restricted  to  the  shoreline  of 
Lake  Texoma  and  Big  Mineral  Creek  from 
October  through  March  31.  Lines  may  not  be 
attached  to  rubber  bands,  sticks,  poles,  trees 
or  other  fixed  objects  and  are  not  permitted 
in  refuge  ponds  or  impoundments. 

3.  Trotlines  may  be  strung  between 
anchored  floats  only.  Lines  may  not  be 
attached  to  rubber  bands,  sticks,  poles,  trees 
or  other  fixed  objects  and  are  not  permitted 
in  refuge  ponds  or  impoundments. 

4.  Fishing  is  not  permitted  from  bridges  or 
roadways. 


Lagona  Alaacoaa  National  Midlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved) 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hu/rting.  Hunting  of  white- 
tailed  deer  and  feral  hogs  Is  permitted  on 
designated  areas  of  tbe  refuge  subject  to  the 
following  conditions: 

1.  Permits  are  required. 
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2.  Archery  hunting  Is  permitted  in  mid- 
October  on  specific  days  listed  in  the  refuge 
hunt  brochure. 

3.  Firearms  hunting  is  permitted  in  early 
December  on  specified  days  listed  in  the 
refuge  hunt  brochure. 

4.  The  fireanns  hunt  bag  limit  is  two  deer 
per  hunter. 

5.  Hunters  must  wear  bag  hunter  orange 
caps  and  vests. 

6.  Deer  may  not  be  removed  from  the 
refuge  without  a  metal  transportation  seal 
being  attached  to  the  carcass  by  a  refuge 
ofBcar. 

7.  Hunters  shall  be  at  least  12  years  of  age. 
Hunters  between  the  ages  of,  and  including, 
12  and  17  must  hunt  under  the  supervision 
of  an  adult  21  years  of  age  or  older. 

D.  Sport  Pishing.  Fishing  and  crabbing  are 
permitted  on  designated  areas  of  the  rehige 
subject  to  the  following  conditions: 

1.  Fishing  is  only  permitted  by  pole  and 
line,  rod  and  reel,  or  hand-held  line.  Bait 
may  be  taken  with  cast  nets. 

2.  Crabs  may  be  taken  only  with  dip  net. 
setline,  hand-held  line,  gig  or  crab  trap. 

McFaddin  Nationail  Wildlifis  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks  and  coots  is 
pennitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required  to  hunt  on  certain 
portions  of  the  hunting  area. 

2.  Hunting  is  permitted  only  on  designated 
days  of  the  week.  Notice  of  actual  hunting 
days  is  issued  as  provided  in  50  CFR  25.31. 

3.  Hunting  is  permitted  until  noon  each 
day. 

4.  Use  of  airboats  is  permitted  only  in 
accordance  with  specific  guidelines  as 
provided  in  SO  CFR  25.31. 

5.  Pits  and  permanent  blinds  are  not 
permitted. 

6.  Use  of  airboats  is  permitted  only  in 
accordance  with'guidelines  provided  in  50 
CFR  25.31. 

7.  Only  shotguns  are  permitted. 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  and  crabbing  are 
permitted  on  designated  areas  of  the  rehjge 
subject  to  the  following  conditions: 

1.  Pishing  in  inland  waters  is  permitted 
only  with  pole  and  line,  rod  and  reel,  or 
hand-held  line. 

2.  The  use  of  trotlines,  setlines,  bows  and 
arrows,  gigs,  or  spears  is  not  pennitted  in 
inland  waters. 

San  Bernard  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required  for  hunting  in  the 
Special  Waterfowl  Hunting  Area  (SPWH). 

2.  The  refuge  is  closed  to  hunting  on 
Thanksgiving  and  Christmas  Eteys. 

3.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

*     4.  Pits  and  permanent  blinds  are  not      * 
permitted. 

B.  Upland  Game  Hunting.  (Reserved]     ^ 

C.  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 


following  condition:  Fishing  in  Inland  waters 
is  permitted  on  the  refuge  portions  of 
Cowtrap  Lake  and  Cedar  Lake  only. 

Texas  Point  National  Wildlift  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunting  is  permitted  only  on  designated 
days  of  the  week.  Notice  of  actual  hunting 
days  is  issued  as  provided  in  SO  CFR  25.31. 

2.  Hunting  is  permitted  until  noon  each 
day. 

3.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot 

4.  Pits  and  permanent  blinds  are  not 
f>ermitted. 

5.  Use  of  airboats  is  permitted  only  in 
accordance  with  specific  guidelines  issued  as 
provided  in  50  CFR  25.31. 

6.  Only  shotguns  are  pennitted. 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing.  Fishing  and  crabbing  are 
pennitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Fishing  in 
inland  waters  is  permitted  only  with  pole 
and  line,  rod  and  reel,  or  hand-held  line. 

132.64    Utah. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Bear  River  Migratory  Bird  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  duclu,  geese,  coots  and  timdra 
swans  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions^ 

1.  Hunters  are  required  to  check  in  and  out 
of  the  refuge. 

2.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  Hunters  are  required  to  check  in  and  out 
of  the  refuge. 

2.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

C.  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing.  (Reserved) 

Fish  Springs  Natioiial  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks  and  coots  is  permitted  on 
designated  areas  of  the  refuge. 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  (Reserved] 

D.  Sport  Fishing.  (Reserved] 

Ouray  National  WUdlife  ReAige 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks  and  coots  is  permitted  on 
designated  areas  of  the  refuge. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  pennitted  on  designated  areas  of 
the  refuge. 

C.  Big  Game  Hunting.  Himting  of  mule 
deer  Is  permitted  on  designated  areas  of  the 
refuge. 

D.  Sport  Fishing.  (Reserved] 


132.66    Varment 

The  following  refuge  tinits  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Miaai«)uoi  National  Wildlife  Refuga 

A.  Huntmg  of  Migratory  Game  Birds. 
Hunting  of  migratory  game  birds  is  pennitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Pennits  are  required  to  hunt  in  the 
Patrick  Marsh-Charcoal  Creek  Controlled 
Hunting  Area,  the  Junior  Waterfowl  Hunting 
Area,  and  the  Saxes  Pothole-Creek  and  Sh^ 
Island  Pothole  Hunting  Area. 

2.  Hunters  may  not  use  or  possess  more 
than  25  shells  per  day  on  the  Patrick  Marsh- 
Charcoal  Creek  Contitolled  Hunting  Area,  the 
Junior  Waterfowl  Hunting  Area,  and  the 
Saxe's  Pothole-Creek  and  Shad  Island 
Pothole  Hunting  Area. 

3.  Boats  are  required  for  access  to  the 
permit  areas. 

4.  Hunters  within  the  Patrick  Marsh 
Controlled  Hunting  Area  and  the  Jimior  • 
Waterfowl  Area  must  provide  and  use  a 
minimum  of  six  decoys  and  hunt  within  50 
feet  of  these  decoys.       _ 

5.  Hunters  within  the  Saxe's  Pothole-Creek 
and  Shad  Island  Pothole  Hunting  Area  and 
the  Maquam  Swamp  Hunting  Area  must  hunt 
with  one  retriever  per  hunting  party  of  up  to 
two  hunters  per  party. 

6.  No  permanent  blind  construction  or 
blind  staking  is  allowed  in  the  Delta 
Lakeshore  Hunting  Area,  the  Saxe's  Pothole- 
Creek  and  Shad  Island  Pothole  Himting  Area, 
and  the  Maquam  Swamp  Hunting  Area. 

7.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only 
nontoxic  shot 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1 .  The  use  of  rifles  is  not  permitted  on  that 
portion  of  the  refuge  lying  east  of  the 
Missisquoi  River. 

2.  Hunting  is  not  permitted  from  January 
1  through  August  31. 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions. 

1.  Only  shotguiu  may  be  used  on  that  part 
of  the  refuge  east  of  the  Missisquoi  River 
during  the  State  r^ular  season. 

2.  Hunters,  during  the  State  firearm  deer 
season,  must  wear  in  a  conspicuous  manner 
on  head,  chest  and  back  a  minimum  of  400 
square  inches  of  solid-colored  hunter  orange 
clothing  or  material. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refiige  subject  to  the 
following  condition:  fishing  is  permitted  only 
from  refuge  lands  along  Lake  Qiamaplain 
and  the  Missisquoi  River. 

132.66    Vkglnta. 

The  following  refuge  units  have  been 
opened  for  hunting  and/m  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 
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Back  Bay  National  WUdUfc  Balhge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved) 

B.  Upland  Game  Hunting.  (Reserved) 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  and  feral  bogs  Is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Permits  are  required. 

2.  Only  shotguns  20  gauge  or  larger,  loaded 
with  buckshot  and/or  rifled  slugs,  and  bow 
and  arrow,  are  permitted. 

3.  Dogs  are  not  permitted. 

4.  Possession  of  loaded  firearms  or  nocked 
arrows  is  not  permitted  on  refuge  roads  or 
proclamation  wafers. 

5.  Hunters  must  %vear  in  a  conspicuous 
manner  on  head,  chest  and  back  a  minimum 
of  400  square  inches  of  solid-colored  hunter 
orange  clothing  or  material. 

D.  Sport  Fishing.  Pishing  is  permitted  on 
designated  areas  of  the  mhtge  subject  to  the 
following  conditions: 

1.  Fishing  access  from  refuge  headquarters 
is  permitted  only  by  foot,  bicycle,  and  hand- 
launched  boat. 

2.  Launching  tiailered  boats  in  the  refuge 
headquarters  area  is  not  permitted. 

OuDcoteagoe  Natimial  Wildlifis  Rafugp 

A  Hunting  of  Migratory  Game  Birds. 
Hunting  of  waterfowl  it  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Permits  are  required  on  the  nonguided 
public  hunting  areas  on  Wildcat  Marsh  and 
Morris  Island. 

2.  On  Wildcat  Marsh,  compartments  1-4 
are  reserved  for  guided  hunting  only,  with 
refuge-designated  commercial  guides. 

3.  Permanent  blinds  are  not  permitted  in 
public  hunting  areas. 

4.  Permanent  blinds  are  permitted  in 
compartOMnts  1-4  on  Wildcat  Marsh  during 
the  season  but  must  be  removed  within  ten 
(10)  days  following  the  end  of  the  season. 

5.  Blind  sites  are  limited  to  one  party  of 
hunters,  with  a  maximvim  of  4  hunters  per 
party. 

6.  Hunters  shall  possess  and  use  while  in 
the  field  only  non-toxic  shot. 

7.  Public  hunting  is  permitted  only  on 
Thursday,  Friday,  and  Saturday  during  the 
Virginia  waterfowl  season. 

B.  Upland  Game  Hunting.  (Reserved) 
C  Big  Game  Hunting.  Hunting  of  sika  deer 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  requited. 

2.  Dogs  are  not  permitted. 

3.  During  the  State  firearms  season,  hunters 
must  wear  in  a  conspicuous  manner  on  head, 
chest,  and  back  a  minimum  uf  400  square 
inches  of  solid-caiored  hunter  orange 
clothing  or  material. 

D.  Sport  Fishing.  Fishing,  crabbing  and 
clamming  are  permitted  an  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Sport  fishing,  crabbing  and  clamming 
are  permitted  in  salt  water  areas  and  in  that 
portion  of  Swan  Cove  adjacent  to  Beach 
Road.  All  other  refuge  ponds,  impoundments 
and  charmels  are  closed  to  these  activities. 

Z.  Traps  and  crab  pots  must  be  attended. 


3.  A  pannit  k  raquirad  to  remain  on  tha 
refuge  after  nonnal  closing  hours. 

Great  Dismal  Swamp  National  Wikllifc 
Refuge 

A.  Hunting  ofMiffotory  Game  Birds. 
[Reserved) 

fi.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  oi  the  refuge 
subject  to  the  following  condition: 

1.  Permits  are  required. 

2.  Only  shotguns,  20  gauge  or  larger, 
loaded  with  buckshot  and/or  rifled  slug^.  and 
bows  and  arrows,  are  piermitted. 

3.  Dogs  are  not  permitted. 

4.  Hunters  must  wear  in  a  conspicuous 
manner  on  head,  chest  and  back  a  minimum 
of  400  square  inches  of  solid-colored  hunter 
orange  clothing  or  material. 

5.  Hunters  are  required  to  sign  in  and  out 
on  each  hunt  day. 

6.  Hunting  and/or  possession  of  loaded 
firearms  on  refuge  roads  and  road  rights-of- 
way  is  prohibited. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  reftige  subject  to  the 
following  conditions: 

1.  Boet  fishing  is  permitted  in  Lake 
Drummond  and  in  ^e  Feeder  Ditch  on  the 
east  side  of  the  lake  during  daylight  hours 
only. 

2.  Bank  fishing  is  not  permitted. 

3.  All  fishing  lines  must  be  attended. 

4.  A  permit  is  required  for  vehicular  access 
to  the  boat  ramp  on  Interior  Ditch  Road  on 
the  west  side  of  Lake  Drununond  from  April 
1  through  June  15. 

Mason  Neck  National  WikUifit  Rafiige 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved) 

B.  Upland  Came  Hunting.  (Reserved) 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Permits  are  required. 

2.  Only  shotguns  20  gauge  or  larger  loaded 
with  buckshot  are  permitted. 

3.  Dogs  are  not  permitted. 

4.  Only  portable  tree  stands  may  be  used 
and  must  be  removed  at  the  end  of  each 
hunting  day. 

5.  Shotgun  hunters  must  wear  in  a 
conspicuous  manner  on  head,  chest,  and 
back  a  minimiun  T>f  400  square  inches  of 
solid-colored  hunter  orange  clothing  or 
material. 

D.  Sport  Fishing.  (Reserved) 

Presquile  National  WikUifa  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved) 

B.  Upland  Game  Hunting.  (Reserved) 

C.  Big  Came  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  follcwing  conditions: 

1.  Permits  are  required. 

2.  One  deer  of  either  sex  may  be  taken. 

3.  Dogs  are  not  permitted. 

4.  Only  shotguns.  20  gauge  m  larger, 
loaded  with  buckshot  and/or  rifled  slugs,  and 
bows  and  arrows,  are  permitted. 

5.  Shotgun  hunters  must  remain  on  their 
assigned  stand  unless  tracking  or  retrieving  a 
wounded  deer. 


6.  Aichors  must  remain  m  their  assigned 
stand  from  Vi  hour  before  sunriso  to  10:00 
a.m..  after  which  time  they  may  hunt 
•n3rwhere  within  the  hunt  area. 

7.  Hunters  must  wear  in  a  conspicuous 
maimer  on  head,  chest  and  beck  a  minimum 
of  400  square  inches  of  solid-colored  hunter 
orange  clothing  or  material. 

D.  Sport  Fishing.  (Reserved) 

132.87    WMbinglon. 

The  foUowing  refuge  xinits  have  been 
opened  for  hunting  and/or  fistiing.  and 
are  listed  in  alphabetica)  order  with 
applicable  refuge-sjpecific  regulations. 

Colombia  NatioMi  WikiUfe  B«fli«a 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots  and  common 
snipe  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  Permits  are  required  for  hunting  in  Farm 
Unit  226-227. 

2.  In  Marsh  Unit  I  and  Farm  Unit  226-227. 
hunting  is  permitted  only  on  Wednesdays, 
Saturdays  and  Sundays. 

3.  Waterfowl  and  coot  hunters  shall 
possess  ai^  use,  while  in  the  field,  only  non- 
toxic shot: 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant,  quail,  partridge  and  rabbit  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunting  of  upland  game  birds  and  rabbit 
is  permitted  only  during  State  seasons  that 
run  concurrently  with  the  State  waterfowl 
season.  ' 

2.  Only  shotguns  and  bows  and  arrows  are 
permitted. 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  oi  the  refuge 
subject  to  the  following  condition:  Only 
shotgun  and  archery  hunting  are  permitted. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Nonmotmized  boats  and  boats  with 
electric  motors  are  permitted  on  Upper  and 
Lower  H/impton,  Hutchinson.  Royal  and 
Shiner  Lakes. 

2.  Motoriwd  and  nonraolorized  boats  are 
permitted  on  all  other  refuge  waters  open  to 
fishing  except  in  Marsh  Units  1  and  U. 

3.  Marsh  Units  I  and  II  are  restricted  to 
shoreline  fishing  only. 

4.  The  taking  of  bullfrogs  is  prohibited. 

Conboy  Lake  National  WildlifiB  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  doves,  pigeons,  geese,  duclLS, 
coots,  and  conunon  snipe  is  pennittad  on 
designated  areas  of  the  refuge. 

B.  Upland  Game  Hunting.  Hunting  of 
grouse,  pheasant,  quail  and  p>ajtridge  is 
permitted  on  designated  areas  of  the  refuge. 

C.  Big  Came  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  tl>e  refuge. 

D.  Sport  Fishing.  (Reserved] 

Julia  Butler  Hanaan  Refuge  for  tho 
Columbian  White-Tail  Deer 

A.  Hunting  of  Migratory  Game  Birds.  [Open 
but  without  refuge-specific  regulations.) 

B.  Upkuid  Game  Hunting  jReservodl 
C  Big  Game  Hunting.  [Reserved] 
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D.  Sport  Fishing.  [Reaerved] 
McNary  National  Wildlifc  Rcli^ 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots  and  common 
snipe  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  Advance  reservations  are  required  for 
hunting  refuge  farm  circles  in  the  McNary 
Division, 

2.  In  the  McNary  Division,  hunting  is 
permitted  only  on  Wednesdays,  Saturdays, 
Sundays,  Thanksgiviiig  Day,  Qiristmas  Day 
and  New  Year's  Day. 

3.  Only  the  five  most  upstream  islands  on 
the  Hanibrd  Islands  Unit  are  open  to  hunting. 

4.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only  non- 
toxic shot 

5.  Hunters  may  not  enter  or  be  on  the 
refuge  between  one  hour  after  sunset  and  5 
a.m.  or  leave  decoys,  boats,  and  other 
personal  property  on  the  refuge  overnight. 

6.  Hunters  in  marked  hunt  site  area  must 
hunt  within  fifty  (50)  feet  of  designated  blhid 
sites  except  when  shooting  to  retrieve 
crippled  birds. 

7.  Hunters  may  not  possess  or  use  more 
than  20  shells  per  day. 

8.  On  Youth  Himt  Day  only  youth  aged  10 
through  1 7  accompanied  by  an  adult  18  or 
older  may  hunt. 

B.  Upland  Game  Hunting.  Hunting  of 
pheasant  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  Hunting  is  permitted  by  shotgun  and 
bow  and  flu-flu  arrow  beginning  at  noon  each 
day. 

2.  In  the  McNary  Division,  hunting  is 
permitted  only  on  Wednesdays,  Satimlays, 
Sundays,  Thanksgiving  Day,  Christmas  Day. 
and  New  Year's  Day. 

C.  Big  Came  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  McNary,  Hanford 
Islands  and  Strawberry  Island  Divisions  of 
the  refuge  sul^ect  to  the  following 
conditions: 

1.  Fishing  is  permitted  on  the  Hanford 
Islands  and  Strawberry  Island  Divisions  from 
July  1  through  September  30. 

2.  Fishing  is  permitted  on  the  McNary 
Division  from  February  1  through  September 
30. 

3.  The  use  of  boats  and  other  flotation 
devices  is  not  permitted  on  the  McNary 
Division. 

4.  Fishing  is  permitted  only  from  sunrise 
to  sunset. 

5.  Bowfishing  is  prohibited. 

Ridgefield  National  Wildlife  Rafiige 

'  A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  An  advance  permit  is  required  to  hunt 
before  10  a.m. 

2.  Hunting  is  permitted  every  other  day  as 
prescribed  by  the  refoge  hunt  schedule. 

3.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot 

4.  Hunters  may  not  use  or  possess  more 
than  20  shells  per  day. 

5.  A  recreational  user  fee  is  required  prior 
to  hunting. 


6.  Hunting  is  permitted  only  fitim  assigned 
blinds  except  wnen  shooting  to  retrieve 
crippled  birds. 

B.  Upland  Game  Hunting.  [Reservedl 

C.  Big  Game  Hunting.  (Reserved) 

D.  Sport  Fishing.  Fishing  and  frogging  are 
permitted  on  designated  areas  of  the  renige 
subject  to  the  following  conditions: 

1.  Fishing  and  frogging  are  only  permitted 
from  March  1  through  September  30. 

2.  Fishing  and  frc^ging  are  only  permitted 
during  daylight  hours. 

Toi^Mnidi  National  Wildlifc  tbduge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots  and  snipe  it 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunting  is  permitted  only  within  50  feet 
of  designated  blind  sites  except  when 
shooting  to  retrieve  crippled  birds. 

2.  Hunters  may  not  use  or  possess  more 
than  20  shells  per  day. 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  birds  and  rabbit  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions:  •*""" — . 

1.  Hunting  is  permitted  only  by  shotgun  or 
bow  and  flu-flu  arrow  beginning  at  noon  each 
day. 

2.  Hunting  of  rabbit  is  permitted  only 
during  the  State  waterfowl  season. 

C.  Big  Game  Hunting.  (Reserved) 

D.  Sport  Fishing.  [Reserved] 

Umatilla  National  Wildlife  Sofiige 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots  and  common 
snipe  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

1.  In  the  Paterson  Slough  Unit,  hunting  is 
permitted  only  on  Wednesdays,  Saturdays, 
Simdays,  Thanksgiving  Day,  Christmas  Day, 
and  New  Year's  Day. 

2.  Waterfowl  hunters  must  space 
themselves  a  minimum  of  200  yards  apart. 

3.  The  refuge,  including  parking  sites,  is 
closed  from  10  pjn.  to  5  a.m.  Decoys,  boats 
and  other  personal  property  may  not  be  left 
on  the  refuge  overnight. 

4.  Hunters  may  not  use  or  possess,  more 
than  20  shells  per  day. 

5.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only  non- 
toxic shot.  "~^y 

6.  Digging  or  hunting  from  pit  blinds  is 
prohibited. 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  birds  and  rabbit  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

'  1.  Hunting  is  permitted  only  by  shotgun  or 
bow  and  flu-flu  arrow  beginning  at  noon  each 
day. 

2.  In  the  Paterson  Slough  Unit,  hunting  is 
permitted  only  on  Wednesdays,  Saturdays, 
Sundays,  Thanksgiving  Day,  Christmas  Day, 
and  New  Year's  Day. 

3.  Hunting  of  rabbit  is  permitted  only 
during  the  State  waterfowl  season. 

C.  Big  Game  Hunting.  Hunting  of  deer  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunting  is  permitted  by  shotgun  only 
beginning  at  noon  each  hunt  day. 

2.  In  the  Paterson  Slough  Unit,  hunting  is 
permitted  only  on  Wednesdays,  Saturdays, 


Sundays,  Thanksgiving  Day,  Christmas  Day. 
and  New  Year's  Day. 

D.  Sport  Fishing.  Refer  to  S  32.56  Oregon 
for  regulations. 

WilUpa  National  Wildlifii  Bafoft 

A.  Hunting  of  Minatory  Game  Birds. 
Hunting  of  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunters  are  required  to  check  in  and  out 
of  the  refuge. 

2.  Hunting  in  the  Riekkola  Unit  is 
permitted  only  on  Wednesdays  and 
Saturdays. 

3.  A  recreation  user  fee  is  required  prior  to 
entrance  into  the  Riekkola  Unit  htmting  area. 

4.  Hunters  may  not  use  or  possess  more 
than  10  shells  per  day  on  the  Riekkola  Unit. 

5.  Waterfowl  and  coot  hunters  shall 
possess  and  use,  while  in  the  field,  only  non- 
toxic shot. 

B.  Upland  Game  Hunting.  Hunting  of  blue 
and  ruffed  grouse  is  permitted  on  the  Long 
Island  Unit  subject  to  the  following 
conditions: 

1.  Permits  are  required. 

2.  Only  archery  hunting  is  permitted. 

C.  Big  Game  Hunting.  Hunting  of  deer,  elk 
and  bear  is  permitted  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 

1.  Permits  are  required. 

2.  Only  archery  hunting  is  permitted. 

3.  Hunting  is  permitted  only  on  the  Long 
Island  Unit. 

D.  Sport  Fishing.  (Reserved) 

1 32.69    WMtVtrginiiL 
(Reserved] 

f32.S9    WiMontin. 

The  following  refuge  units  have  been 
opened  to  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Fox  Rivw  Nationid  Wildlifs  RaAige 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved) 

B.  Upland  Game  Hunting.  (Reserved) 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  pwrmitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Permits  are  required. 

2.  The  construction  or  use  of  permanent 
blinds,  platforms  or  ladders  is  not  permitted. 

D.  Sport  Fishing.  (Reserved] 

Horicon  (National  WUdlife  Rcfi^ 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks  and  coots  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Permits  are  required. 

2.  Only  participants  in  the  refuge's  Young 
Wild  Fowlers  program  are  permitted  to  hunt. 

B.  Upland  Game  Hunting.  Hunting  of  ring- 
necked  pheasant,  gray  partridge,  squirrel  and 
cottontail  rabbit  is  permitted  subject  to  the 
following  condition:  Hunting  is  permitted 
from  the  opening  of  the  respective  State 
season  through  the  State  deer  firearms 
season. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
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of  the  refuge  nibiect  to  the  following 
conditions: 

1.  Hunting  i>  pennitted  only  during  the 
early  archery  and  State  fireanns  seasons. 

2.  The  construction  and  use  of  pwrmanent 
blinds,  platforms  or  ladders  is  not  pennitted. 

3.  All  stands  must  be  removed  bom  the 
refuge  following  each  day's  hunt. 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  reftige  subject  to  the 
following  conditions: 

1.  Fishing  is  pennitted  from  April  15 
through  September  IS. 

2.  Only  t»nk  fishing  is  pennitted. 

Necedah  Natioul  Wildlife  MaSuga 

A.  Hunting  of  Migratoiy  Game  Birds. 
Hunting  of  ml^tory  game  birds  is  pennitted 
only  on  designated  areas  of  the  refuge. 

B.  Upland  Ganw  Hunting.  Hunting  of  wild 
turkey,  ruffed  grouse,  gray  squinvl.  fox 
squin«l,  cottontail  rabbit,  snowshoe  hare, 
and  raccoon  only  is  pennitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1.  During  the  State  waterfowl  hunting 
season,  guns  must  be  unloaded  or  cased  in 
the  retrieval  rone  of  Refuge  Area  5. 

2.  During  the  spring  turkey  hunting  season 
only,  persons  having  an  unexpired  State 
Spring  Turkey  Permit  in  possession  may 
enter  and  hunt  wild  turkeys  in  Refuge  Area 
3. 

3.  Refuge  Area  3  Is  open  to  hunting  after 
the  State  deer  gun  season  through  the  end  of 
the  respective  State  seasons  or  until  February 
28,  whichever  occurs  first. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Hunting  wnth  a  loaded  rifle  or  shotgun 
within  50  feet  of  the  centerline  of  all  rehige 
roads  or  trails,  as  shown  on  the  refuge 
hunting  leaflet  or  dischai^ng  these  weapons 
from,  across,  down,  or  alongside  these  roads 
and  trails  Is  prohibited. 

2.  The  construction  or  use  of  f)ermanent 
blinds,  platforms  or  ladders  is  not  permitted. 

3.  All  stands  must  be  removed  from  the 
refuge  following  each  day's  hunt. 

4.  Refuge  Areas  1.  2, 4, 5,  and  6  are  open 
to  deer  hunting  during  the  State  gun  and  both 
early  and  late  archery  seasons. 

5.  Refuge  Area  3  is  open  to  deer  hunting 
during  the  State  gun  and  late  archery  season. 

6.  Target  or  practice  shooting  is  not 
I)ermitt«Nl. 

D.  Sport  Fishing.  Fishing  is  pennitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishing  is  permitted  in  Areas  1.  2. 4  and 
5  according  to  State  seasons  and  regulations, 
except  that  the  Suk  Cemey  Pool  in  Area  5  is 
open  only  from  December  15  through 
September  IS. 

2.  Fishing  Is  permitted  in  all  waters  of  Area 
3  that  are  located  south  of  the  Turkey  Track 


Road  and  north  of  the  Sprague-Mather  Road 
including  the  Goose  and  Sprague  Pools  from 
December  15  through  March  15  and  from 
)ime  1  through  Sepitistnber  15. 

3.  Non-motorized  boats  are  permitted  in  all 
areas  that  are  open  at  the  time  of  fishing. 

Trempealeau  Nadoaal  WiUlifa  Eafnga 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks  and  coots  is 
pennitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions:  Permits 
are  required. 

B.  Upland  Game  Hunting.  Hunting  of  ring- 
necked  pheasant,  rufisd  grouse,  gray  and  fox 
squirrels  and  cottontail  rabbiU  is  permitted 
on  designated  areas  of  the  refuge  subject  to 
the  following  condition:  Hunting  is  permitted 
only  on  that  portion  of  the  refuge  l]ang  north 
and  west  of  the  Green  Bay  and  Western 
Raiboad  right-of-way. 

C.  Big  Came  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  A  refuge  permit  is  required  for  archery 
hunting,  and  a  valid  State  permit  for  Quota 
Area  61B  is  required  for  the  firearms  deer 
hunt. 

2.  Firearms  hunting  is  jjermitted  during  the 
first  two  days  of  the  State  firearms  deer 
season.  The  taking  of  deer  is  permitted  only 
by  shotgun  ot  muzzleloader. 

3.  Archery  hunting  is  permitted  only 
during  the  December  State  season,  and  only 
on  part  of  the  refuge  lying  west  of  the  auto 
tour  road. 

4.  The  construction  or  use  of  permanent 
blinds,  platforms,  or  ladders  is  not  permitted. 

5.  Portable  blinds,  or  platforms  must  be 
removed  &t>m  the  refuge  after  each  day's 
hunt. 

D.  Sport  Fishing  Fishing  is  permitted  on 
designated  areas  of  the  refijige  subject  to  the 
following  conditions: 

1.  Only  hand-powered  craft  and  boats 
using  trolling  motors  are  permitted. 

2.  Fishing  bom  boats  is  not  permitted  bom 
October  10  through  November  30. 

{32.70    Wyoming. 

The  following  refuge  units  have  been 
opened  for  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

National  Elk  Refuge 

A.  Hunting  ofhfigratoiy  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  (Reserved] 

C.  Big  Game  Hunting.  Hunting  of  elk  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Permits  are  required. 

2.  Hunters  may  not  be  let  out  of  vehicles 
on  refuge  roads. 

3.  Shooting  from  or  across  refuge  roads  and 
parking  areas  is  not  permitted. 


4.  The  use  of  citizen  band  (CB)  radios  in 
the  hunt  area  is  not  permitted. 
D.  Sport  Fishing.  [Reserved] 

Pathfinder  Natknal  Wildlife  RofugB 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks  and  coots  is 
permitted  on  designated  areas  of  the  refuge. 

B.  Upland  Game  Hunting.  Hunting  of  sage 
grouse  and  cottontail  rabbit  is  permitted  on 
designated  areas  of  the  refuge. 

C.  Big  Game  Hunting  Hunting  of 
pronghom  antelope  and  deer  is  permitted  on 
designated  areas  of  the  refuge. 

D.  Sport  Fishing.  (Reserved] 

Saadskadee  Nattonal  Wikllife  lafoge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks,  coots  and  mourning 
doves  is  pennitted  on  designated  areas  of  the 
refuge. 

B.  Upland  Game  Hunting.  Hunting  of  sage 
grouse  and  cottontail  rabbit  is  permitted  on 
designated  areas  of  the  refuge. 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  [Reserved] 

f  32.71    Pacific  lalanda  TwrHory. 

The  following  refuge  imits  have  been 
opened  to  bunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  rnfuge-specific  regulations. 

lohnston  Atoll  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishing,  lobstering  and 
shell  and  coral  collecting  are  pennitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Lobsters  of  3  Vi  inch  carapace  length  or 
more  may  be  taken  from  the  lagoon  area  from 
Septemlwr  1  through  May  31,  but  not  by 
spearing;  no  fismale  lobstera  bearing  eggs  may 
be  taken  at  any  time. 

2.  The  use  of  nets,  except  throw  nets,  is 
prohibited. 

3.  Taking  of  fish  by  the  use  of  spear  "guns" 
is  prohibited.  Hand-propelled  spears  or 
"Hawaiian  Slings"  consisting  of  a  single  shaft 
propelled  by  a  rubber  tube  are  permitted  for 
underwater  taking  of  fish. 

PART  3^-[REM0VED] 

2.  Part  33  is  removed. 

Dated:  December  31. 1992. 
Richard  N.  Smi^ 

Acting  Director,  U.S.  Fish  and  Wildlife 
Service. 

[FR  Doc.  93-483  Filed  1-15-93;  8:45  am] 
WUJNQ  COOC  «*1»-I»-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  68 
[A-91-7468;  FRL-4553-3] 

List  of  Regulated  Substances  and 
Thresholds  for  Accidental  Release 
Prevention;  Requirements  for  Petitions 
under  Section  112(r)  of  the  Clean  Air 
Act  as  Amended 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUtMIARY:  The  Clean  Air  Act 
Amendments  of  1990,  signed  into  law 
on  November  15. 1990,  include 
provisions  for  chemical  accident 
prevention.  The  Environmental 
Protection  Agency  is  proposing  a  list  of 
regulated  substances  and  threshold 
quantities  as  required  under  section 
112(r)  of  the  Clean  Air  Act  as  amended. 
The  list  is  composed  of  three  distinct 
categories:  list  of  100  toxic  substances, 
list  of  62  flammable  substances  (gases 
and  volatile  liquids),  and  commercial 
explosives  as  deflned  by  the  Department 
of  Transportation  (DOT)  in  Division  1.1 
(explosives  with  mass  explosion 
hazard):  individual  explosives  are  not 
included.  The  list  and  threshold 
quantities  will  determine  the  need  for 
ow-ners  and  operators  of  facilities  to 
comply  with  future  regulations 
addressing  the  prevention  and  detection 
of  accidental  releases  to  be  proposed 
later.  EPA  is  also  publishing  the 
requirements  for  the  petition  process 
that  will  be  used  to  add  or  delete 
chemicals  firom  the  final  list. 
DATES:  Comments  must  be  submitted  on 
or  before  March  22, 1993.  EPA  plans  to 
hold  at  least  one  public  hearing;  date, 
time  and  location  will  be  published 
shortly  in  the  Federal  Register. 
ADDRESSES:  Comments  may  be  mailed 
or  submitted  to:  Environmental 
Protection  Agency,  Air  Docket  (LE-131), 
Attn:  Docket  No.  A-91-74.  Waterside 
Mall.  401  M  St.  SW.,  Washington,  DC 
20460.  Comments  must  be  submitted  in 
duplicate. 

Docket:  Supporting  information  used 
in  developing  this  proposed  rule  is 
contained  in  Docket  No.  A-91-74.  This 
docket  is  available  for  public  inspection 
and  copying  bet^Ween  8:30  a.m.  and  12 
noon,  and  between  1:30  and  3:30  p.m., 
Monday  through  Friday  at  the  address 
hsted  below.  A  reasonable  fee  may  be 
charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  Rodriguez.  (202)  260-7913, 
Chemical  Emergency  Preparedness  and 
Prevention  Office,  OS-1 20, 


Environmental  Protection  Agency,  401 
M  St.  SW.,  Washington,  DC  20460,  or 
the  Emergency  Planning  and 
Community  Right-to-Know  Hot  Line  at 
1-800-535-0202. 
SUPPtEMENTARY  INFORMATION: 

I.  Introduction 

A.  Statutory  Authority 

B.  Background 

II.  Clean  Air  Act  Amendments  of  1990 

(CAAA) 

III.  List  of  Substances  and  Thresholds 

A.  Introduction 

B.  Factors  Considered  in  Defining  List 
Criteria 

C.  Criteria  Options  Considered 

D.  List  of  Substances 

E.  Threshold  Quantities 

IV.  Other  Issues 

A.  State  Programs 

B.  OSHA"s  List  of  Highly  Hazardous 
Chemicals 

C  Relationship  to  EPCRA  (SARA  Title  III) 
Section  302/303 

D.  Agricultural  Nutrient  Exemption 

E.  Information  Gathering  Efforts 

V.  Petitions  for  Additions  and  Deletions 

A.  Information  Required  from  Petitioner 

B.  Petition  Process 

VI.  Discussion  of  the  Proposed  Rule 

VII.  Required  Analyses 

A.  E.0. 12291 

B.  Regulatory  Flexibility  Act 
Q  Paperwork  Reduction  Act 

I.  Introduction 

A.  Statutory  Authority 

This  notice  of  proposed  rulemaking 
(NPRM)  is  being  issued  under  section 
112(r)  of  the  Clean  Air  Act  (CAA  or  Act) 
as  amended  (42  U.S.C.  7412.  7601). 

B.  Background 

Public  awareness  of  the  potential 
danger  from  accidental  releases  of 
hazardous  chemicals  has  increased  over 
the  years  as  serious  chemical  accidents 
have  occurred  around  the  world  (e.g.. 
the  1974  explosion  in  Flixborou^, 
England,  and  the  1976  release  of  dioxin 
in  Seveso.  Italy).  Public  concern 
intensified  following  the  1984  release  of 
methyl  isocyanate  in  Bhopal.  India, 
which  killed  more  than  2,000  people 
living  near  the  facility.  A  subsequent 
release  from  a  chemical  facility  in 
Institute,  West  Virginia,  sent  more  than 
100  people  to  the  hospital  and  made 
Americans  aware  that  such  incidents 
can  and  do  happen  in  the  United  States. 

In  response  to  this  public  concern  and 
the  hazards  that  exist,  the  U.S. 
Environmental  Protection  Agency  (EPA) 
began  its  Chemical  Emergency 
Preparedness  Program  (CEPP)  in  1985. 
as  part  of  the  Agency's  Air  Toxics 
Strategy.  CEPP  was  a  voluntary  program 
to  encourage  state  and  local  authorities 
to  identity  hazards  in  their  areas  and  to 
plan  for  chemical  emergency  response 
actions.  In  1986,  Congress  adopted 


many  of  the  elements  of  CEPP  in  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  of  1986  (EPCRA). 
also  known  as  Title  III  of  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA  Title  lU).  EPCPA  (SARA 
Title  ni)  requires  states  to  establish  state 
and  local  emergency  planning  groups, 
namely,  the  State  Emergency  Response 
Commissions  (SERCs)  and  the  Local 
Emergency  Planning  Committees 
(LEPCs),  to  develop  emergency  response 
plans  for  each  community.  EPCRA 
(SARA  Title  m)  requires  facilities  to 
provide  information  on  the  hazardous 
chemicals  they  have  on  site;  the 
information  collected  is  available  to  the 
public  through  the  SERC/LEPC 
structure.  This  information  forms  the 
foundation  of  both  the  emergency 
response  plans  and  the  public-industry 
dialogue  on  risks  and  risk  reduction. 

EPCRA  (SARA  Title  HI)  did  not 
mandate  that  facilities  establish 
accident  prevention  programs.  However, 
Congress  acknowledged  the  importance 
of  accident  prevention  by  requiring 
EPA,  under  EPCRA  (SARA  Title  IH) 
section  305(b),  to  conduct  a  review  of 
emergency  systems  to  monitor,  detect, 
and  prevent  chemical  accidents.  The 
final  report  to  Congress,  Review  of 
Emergency  Systems  (EPA,  1988), 
concluded  that  the  prevention  of 
accidental  releases  requires  an 
integrated  approach  that  considers 
technologies,  operations,  and 
management  practices.  The  report 
emphasized  the  importance  of 
management  commitment  to  safety. 

Although  EPCRA  (SARA  Title  III)  did 
not  directly  address  accident 
prevention,  EPA  recognized  that 
prevention,  preparedness,  and  response 
form  a  continuum.  Therefore,  in  1986, 
EPA  established  a  chemical  accident 
prevention  program  to  collect 
information  on  chemical  accidents  and 
work  with  other  groups  to  increase 
knowledge  of  prevention  practices  and 
encourage  industry  to  improve  safety  at 
facilities.  Under  this  program,  EPA 
developed  its  Accidental  Release 
Information  Program  (ARIP)  to  collect 
data  on  the  causes  of  chemical  accidents 
and  the  steps  facilities  take  to  prevent 
recurrences.  EPA  also  developed  a 
program  for  conducting  chemical  safety 
audits  at  facilities.  Through  the  audit 
program,  EPA  headquarters  and  regional 
staff  as  well  as  state  and  local  officials 
learned  about  integrated  approaches  to 
process  safety  from  facilities.  EPA  has 
also  worked  with  trade  associations, 
professional  organizations,  labor, 
environmental  groups,  and  other 
Federal  agencies  to  determine  how  best 
to  reach  smaller  operations,  which  the 
section  305(b)  study  indicated  are  less 
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aware  of  risks  than  larger  facilities.  EPA 
has  also  been  an  active  participant  in 
international  efforts  related  to  chemical 
accident  prevention,  particularly 
through  the  Organization  for  Economic 
Cooperation  and  Development  (OECD), 
which  has  held  five  international 
workshops  from  1989  through  1991  to 
discuss  issues  related  to  accident 
prevention,  preparedness,  and  response, 
and  has  developed  guidelines  for 
member  countries. 

In  addition  to  EPA's  work  in  this  area, 
other  agencies  and  states  have 
developed  programs  related  to  chemical 
accident  prevention.  Recently,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  has 
promulgated  a  final  rule  on  chemical 
process  safety  management  (57  FR  6356, 
February  24, 1992).  Three  states— New 
Jersey,  California,  and  Delaware — ^have 
adopted  regulations  requiring  facilities 
to  prepare  and  implement  risk 
management  plans.  A  fourth  state, 
Nevada,  has  recently  enacted  legislation 
on  chemical  process  safety  management. 
Professional  and  trade  organizations 
have  also  developed  programs  in  this 
area.  For  example,  the  Center  for 
Chemical  Process  Safety  of  the 
American  Institute  of  CSiemical 
Engineers  has  published  guidance  on 
the  management  of  chemical  process 
safety.  The  Chemical  Manufactiuers' 
Association  has  adopted  a  Responsible 
Care^^  program,  which  all  members 
must  comply  with  to  maintain 
membership.  The  American  Petroleum 
Institute  has  developed  a  similar 
program,  Management  of  Process 
Hazards;  Recommended  Practice  750 
(RP  750),  for  its  members.  In  1982,  the 
European  Community  adopted  the 
Seveso  DiretAive  (82/501/EEC,  as 
-Amended),  which  requires  facilities 
handling  certain  chemicals  to  develop  a 
safiaty  report  that  is  similar  to  a  risk 
management  plan. 

II.  Clean  Air  Act  Amendments  of  1990 
(CAAA) 

bi  the  Clean  Air  Act  Amendments  of 
1990  (CAAA],  signed  into  law  on 
November  15, 1990,  Congress  added 
paragraph  (r)  to  section  112  for  the 
prevention  of  chemical  accidents.  The 
goals  of  the  chemical  accident 
prevention  provisions  are  to  focus  on 
chemicals  that  pose  a  significant  hazard 
to  the  community  should  an  accident 
occur,  to  prevent  their  accidental  release 
and  to  minimize  the  consequences  of 
such  releases. 

Section  1 12(r)  of  the  CAA  has  a 
number  of  provisions.  It  establishes  a 
general  duty  for  owners  and  operators  of 
stationary  sources,  who  produce, 
process,  handle,  or  store  substances 


listed  under  section  112(r)(3)  and  any 
other  extremely  hazardous  substances, 
to  comply  and  perform  spedHc 
activities  to  prevent  and  mitigate 
accidental  releases.  The  general  duty 
requirements  apply  to  stationary  sources 
regardless  of  the  quantity  of  substances 
managed  at  the  facility.  Activities  such 
as  hazards  identification  using 
appropriate  hazard  assessment 
techniques,  designing,  maintaining  and 
operating  a  safe  facility,  and  minimizing 
the  consequences  of  accidental  releases 
if  they  occiu  would  be  essential 
activities  that  must  be  performed  to 
satisfy  the  general  duty  requirements. 
Owners  and  o]}erators  of  these 
stationary  sources  are  required  in  the 
CAA  to  conduct,  in  the  same  manner 
and  to  the  same  extent  as  OSHA's 
general  duty  clause  in  section  654  of 
title  29  of  the  United^Uftes  Code,  these 
activities  as  a  matter  of  general  business 
practice. 

Section  112(r)(3)  of  the  CAA  requires 
EPA  to  promulgate,  by  November  15, 
1992,  a  list  of  at  least  100  substances 
("regulated  substances")  that  are  known 
to  cause,  or  may  be  reasonably 
anticipated  to  cause,  death,  injury,  or 
serious  adverse  eff^ects  to  human  health 
or  the  environment  if  accidentally 
released.  EPA  is  required  to  set 
threshold  quantities  for  each  listed 
substance.  Under  CAA  section  112(r)(7), 
the  Act  requires  EPA  to  promulgate,  by 
November  15, 1993,  reasonable 
regulations  and  appropriate  guidance  to 
provide  for  the  prevention  and  detection 
of  accidental  releases  and  for  res{>onses 
to  such  releases.  The  accident 
prevention  regulations  will  apply  to 
stationary  sources  that  have  present 
more  than  a  threshold  quantity  of  a 
regulated  substance.  These  regulations 
shall  address,  as  appropriate,  the  use, 
operation,  repair,  and  maintenance  of 
equipment  to  monitor,  detect,  inspect, 
and  control  releases,  including  training 
of  personnel  in  the  use  and  maintenance 
of  equipment  or  in  the  conduct  of 
periodic  inspections.  The  regulations 
shall  include  requirements  for  a  risk 
management  plan  (RMP).  The  RMP  shall 
include  a  hazard  assessment,  a 
prevention  program,  and  a  response 
program.  The  proposed  rule  for  the  Risk 
Management  Pro^m  requirements  will 
be  published  in  the  Federal  Register  in 
the  future. 

The  Act  establishes  a  Chemical  Safety 
and  Hazard  Investigation  Board  to 
investigate  (or  cause  to  be  investigated) 
chemical  accidents  at  facilities  and 
recommend  to  Congress,  Federal,  state, 
local  authorities,  and  the  public  actions 
that  can  be  taken  to  improve  chemical 
safety.  Under  the  Act,  EPA  is  authorized 
to  conduct  studies  related  to  accidental 


releases,  including  research  on  hazard 
assessments,  hydrogen  fluoride,  and  air 
dispersion  modeling. 

The  CAAA  also  require  OSHA  to 
promulgate  a  chemical  process  safety 
rule  (CAAA  section  304)  to  protect 
employees  from  hazards  associated  v^th 
accidental  releases  of  highly  hazardous 
chemicals  in  the  workplace.  OSHA 
promulgated  a  final  rule  (57  FR  6356, 
February  24, 1992)  requiring  a  chemical 
process  safety  management  program  for 
any  process  involving  a  highly 
hazardous  chemical  at  or  above  a 
specified  threshold  quantity.  The  rule 
applies  to  a  list  of  highly  hazardous 
toxic  and  reactive  substances  at 
particular  threshold  quantities, 
flammable  Uquids  or  flammable  gases  in 
quantities  of  10,000  pounds  or  more  and 
to  the  manufacture  of  explosives  and 
pyrotechnics. 

m.  List  of  Substances  and  Thresholds 

A.  Introduction 

The  Act  requires  EPA  to  promulgate, 
no  later  than  November  15, 1992,  an 
initial  list  of  at  least  IDO  substances  that, 
in  the  event  of  an  accidental  release,  are 
known  to  cause  or  may  reasonably  be 
anticipated  to  cause  death,  injury,  or 
serious  adverse  effects  to  human  health 
or  the  environment.  An  accidental 
release  is  defined  under  the  Act  as  "an 
unanticipated  emission  *  •  *  into  the 
ambient  air  from  a  stationary  source."  In 
developing  this  list,  EPA  shall  use,  but 
is  not  limited  to,  the  list  of  extremely 
hazardous  substances  (EHSs) 
promulgated  under  EPCRA  (SARA  TiUe 
m)  section  302. 

Congress  listed  the  following  16 
substances  to  be  included  in  the  initial 
list  (the  Chemical  Abstracts  Service 
(CAS)  Registry  number  is  provided  in 
parentheses): 
chlorine  (7782-50-5), 
ammonia  and  anhydrous  ammonia 

(7664-41-7), 
methyl  chloride  (74-87-3), 
ethylene  oxide  (75-21-8), 
vinyl  chloride  (75-01-4), 
methyl  isocyanate  (624-83-9), 
hydrogen  cyanide  (74-90-8), 
hydrogen  sulfide  (7783-06-4), 
toluene  diisocyanate,  represented  by: 
— toluene  2,4-diisocyanate  (584-84-9) 
— toluene  2,6-diisocyanate  (91-08-7) 
— toluene  diisocyanate,  mixed 

isomers  (26471-62-5) 
phosgene  (75-44-5), 
bromine  (7726-95-6). 
anhydrous  hydrogen  chloride  (7647-01- 

0). 
hydrogen  fluoride  (7664-39-3), 
anhydrous  sulfur  dioxide  (744&-09-5), 

and 
sulfur  tiioxide  (7448-11-0). 
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No  air  pollutant  for  which  a  national 

Erimary  ambient  air  quality  standard 
as  been  established  shall  be  included 
on  the  list,  with  the  exception  of 
anhydrous  sulfur  dioxide  and  sulfur 
trioxide.  which  must  be  included.  No 
substances  regulated  under  title  VI  of 
the  Act  as  amended  shall  be  included 
on  the  list.  Title  VI  covers  ozone 
depleters.  primarily  chlorofluorocarbons 
(CT€s)  and  halons. 

The  list  of  chemicals  proposed  today 
will,  when  final,  identify  stationary 
sources  that  will  be  covered  by  chemical 
accident  prevention  regulations 
subsequently  adopted  under  section 
112(r)  of  the  Act.  The  list  of  substances 
is  intended  to  focus  accidental  release 
prevention  efforts  on  those  stationary 
sources  and  substances  that  pose 
significant  hazards  to  the  community.  ' 
EPA  strongly  emphasizes,  however,  that 
the  chemicals  proposed  today  for  listing 
are  not  the  only  substances  that  may 
pose  a  threat  to  communities  upon 
release.  There  are  large  numbers  of 
compounds  and  mixtures  in  commerce 
in  the  United  States  that  in  specific 
circumstances  could  be  considered  toxic 
or  otherwise  dangerous;  however,  it 
would  not  be  feasible  to  include  all  such 
substances  and  circumstances.  The 
proposed  list  represents  only  the  first 
step  toward  development  of  an  effective 
accidental  release  prevention  effort  by 
fadlities.  Without  a  preUminary  list  of 
this  kind,  it  would  be  more  difficult  for 
facilities  to  identify  chemical  hazards 
with  the  potential  to  affect  the 
community.  This  list  should  serve  as  a 
focus  in  initiating  prevention  efforts;  it 
is  not  a  Ust  of  all  substances  that  could 
be  considered  for  diemical  accident 
prevention.  Similariy,  the  threshold 
quantities  being  proposed  may  not 
always  represent  a  level  below  which  no 
hazard  exists.  Although  stationary 
sources  will  be  required  to  comply  with 
the  provisions  for  accidental  release 
prevention  only  if  they  have  Usted 
substances  in  quantities  exceeding  the 
threshold  quantity,  it  does  not  mean 
that  these  substances  in  smaller 
quantities  represent  no  potential  hazard 
to  the  community.  Also,  stationary 
sources  have  a  general  duty  to  comply 
and  perform  activities  to  prevent  and 
mitigate  acxadoital  releases  regardless  of 
the  quantity  of  the  substance  handled 
on  site.  , 

EPA  is  proposing  a  Ust  of  100  acutely 
toxic  substances,  62  flanunable  gases 
and  volatile  flammable  liquids,  and  high 
explosives  as  a  categray.  Proposed 
threshold  quantities  for  toxic  substances 
are  based  on  a  ranking  method  that 
considers  each  substance's  toxicity  and 
potential  to  become  airborne  and 
disperse.  The  proposed  threshold 


quantity  for  flanmiable  substances  is 
based  on  the  quantity  that  potentially 
might  be  involved  in  a  vapor  cloud 
explosion.  The  proposed  threshold 
quantity  for  high  explosives  is  based  on 
the  quantity  that  could  produce 
potentially  lethal  blast  waves  from  an 
explosion  at  a  distance  of  100  meters. 
The  presence  of  a  threshold  quantity  at 
a  stationary  source  would  be 
determiiwd  based  on  the  maximum 
quantity  in  a  single  process. 

B.  Factors  Considered  in  Defining  List 
Criteria 

Under  CAA  section  112(r)(4).  the 
factors  to  be  considered  in  listing 
substances  are:  (a)  The  severity  of  acute 
adverse  health  effects  associated  with 
accidental  releases  of  the  substance,  (b). 
the  likelihood  of  accidental  releases  of 
the  substance,  and  (c)  the  potential 
magnitude  of  human  exposure  to 
accidental  releases  of  the  substance.  The 
Act  specifies  that  the  Administrator 
shall  use,  but  is  not  limited  to,  the  list 
of  extremely  hazardous  substances 
(EHSs)  under  EPCRA  (SARA  Title  m) 
section  302  for  purposes  of 
promulgating  the  list.  The  Act  also 
requires  that  regulations  establishing  the 
list  shall  include  an  explanation  of  the 
basis  for  establishing  the  list. 

EPA  reviewed  a  number  of  existing  or 
proposed  chemical  lists  associated  with 
other  accident  prevention,  preparedness 
and  response  programs  to  evaluate 
criteria  for  listing  regulated  substances. 
These  lists,  which  are  related  to  safety 
and  the  protection  of  human  health  and 
the  environment,  included  several  EPA 
lists,  lists  developed  by  other  Federal 
agencies,  lists  developed  under  state 
programs,  and  lists  developed  under 
international  programs. 

The  chemical  lists  reviewed  were: 

•  The  EPCRA  (SARA  Title  III)  Section 
302  List  of  Extremely  Hazardous 
Substances 

•  The  EPCRA  (SARA  Title  ID)  Section 
313  List  of  Toxic  Chemicals 

•  The  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  Section  102  Hazardous 
Substances  List 

•  The  Clean  Air  Act  Section  112(b) 
List  of  Hazardous  Air  Pollutants 

•  The  Department  of  Transportation's 
(DOT)  Toxic  by  Inhalation  Lists 

•  OSHA's  Proposed  List  for  Process 
Safety  Management  Regulations  * 

•  The  New  Jersey  Acute  Toxic 
Catastrophe  List 


>  EPA'»  analytU  «v«i  baiad  on  OSHA'i  propoMd 
rule  (5S  PR  291S0,  luly  17,  IMO).  OSHA  ha*  ■tnca 
pobiiriMd  a  fi^  flMulitd  (57  nt  C39«,  F«fanM(7 
24.1M3). 


•  The  List  from  the  Europeen 
Commtmity's  (EC)  Seveso  Directive 
(subsequently  revised) 

•  The  Delaware  Prevention 
Regulations  List 

•  The  National  Fire  Protection 
Association's  (NFPA)  Fire  Hazard 
Properties  of  Flammable  Liquids,  Gases, 
and  Volatile  Solids 

•  Flammable  Gases  and  Volatile 
Flammable  Liquids  from  the  DOT 
Hazardous  Materials  Table 

The  ariteria  used  for  the  development 
of  these  lists  were  reviewed  to 
determine  whether  they  were  related  to 
the  factors  mandated  by  Congress  for  list 
development  under  CAA  section  112(r). 
Acute  toxicity  was  generally  considered 
in  developing  these  lists  of  chemicals, 
but  some  also  used  flammability  and 
explosivity  as  criteria  for  regulating 
chemicals.  Several  lists  used  a  measure 
of  dispersibility  (equilibrium  vapor 
pressure)  in  combination  with  acute 
toxicity.  Furthermore,  some  programs 
used,  either  exclusively  or  in  part, 
criteria  rather  than  lists  to  define 
covered  chemicals. 

The  EPCRA  (SARA  "ntle  m)  section 
302  list,  the  DOT  toxic  by  inhalation 
list,  the  New  Jersey  acute  toxic 
catastrophe  list,  the  Delaware 
prevention  regulations  list,  and  the  list 
from  the  European  Community's  (EC) 
Seveso  Directive  are  all  based  on  some 
measures  of  toxicity  and  the  potential 
for  a  chemical  to  become  airborne.  The 
CERCLA  list  is  not  based  solely  on  an 
airborne  criterion,  but  rather  is  based  on 
a  combination  of  statutory  requirements 
and  criteria.  OSHA's  list  is  based  on  a 
review  of  chemical  lists  compiled  by  a 
number  of  Federal  and  state  agencies 
and  other  organizations  (i.e.,  EPA..  DOT, 
the  World  Bank.  NFPA.  the  Health  and 
Safety  Commission  of  the  United 
Kingdom,  and  the  states  of  Delaware 
and  New  Jersey)  and  it  includes 
chemicals  listed  for  toxicity  and 
reactivity,  as  well  as  criteria  listings  for 
flammability  and  explosivity.  NFPA's 
list  was  developed  by  committee  and 
includes  a  compilation  of  data  from 
various  sources.  Listed  chemicals  are 
ranked  according  to  their  flammability, 
reactivity,  and  health  hazards;  the 
flammability  rankings  are  based 
primarily  on  flash  point  and  boiling 
point.  EPA  reviewed  the  IX)T 
Hazardous  Materials  Table,  which  lists 
materials  r^ulated  in  transportaticm.  to 
identify  flammable  substances.  The 
Hazardous  Materials  Table  includes 
hazard  classes  and  packing  groune- 
assigned  according  to  the  ma)or  hazards 
of  the  substances.  For  flammable 
liquids,  packing  groups  are  assigned 
primarily  by  fluh  p<^t  and  boiling 
point 
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EPA's  review  of  the  CAA  section 
112(b)  list  of  hazardous  air  pollutants 
and  of  the  EPCRA  (SARA  Title  HI) 
section  313  list  of  toxic  chemicals 
indicated  that  both  of  these  lists  focus 
on  routine  emissions  rather  than 
accidental  releases.  The  CAA  section 
112(b)  list  is  aimed  at  controlling 
routine  emissions  of  hazardous  air 
pollutants;  the  EPCRA  (SARA  Title  III) 
section  313  list  focuses  on  all  emissions, 
and  is  aimed  at  development  of 
information  on  releases  to  the 
environment  over  time.  Although  both 
of  these  Usts  include  chemicals  that 
have  adverse  health  effects  from  short- 
term  exposure,  the  majority  of  the 
chemicals  listed  have  the  potential  for 
producing  adverse  effects  from  long- 
term  exposure  rather  than  short-term 
exposure.  Adverse  health  eflects  from 
long-term  exposure  are  an  important 
consideration  when  dealing  with 
routine  emissions,  but  are  not  the 
primary  concern  in  the  event  of  an 
accidental  release.  Therefore,  EPA 
determined  that  the  CAA  section  112(b) 
Ust  and  the  EPCRA  (SARA  Title  01) 
section  313  list  were  not  of  particular 
relevance  to  the  development  of  the  list 
under  CAA  section  112(r),  which 
focuses  on  the  prevention  of 
catastrophic  accidental  releases. 

The  factors  specified  for  consideration 
in  list  development  cover  a  broad 
spectrum  (see  CAA  section  112(r)(4)); 
therefore,  the  Agency  set  out  to  define 
these  factors  more  specifically  in 
relation  to  accidental  releases.  The 
Agency's  definitions  are  discussed 
below. 

Severity  of  Acute  Adverse  Health  Effects 

The  severity  of  acute  adverse  health 
effects  can  be  related  to  the  inherent 
hazards  of  the  substances  of  interest, 
such  as  the  toxicity  of  a  substance 
resulting  in  lethal  effects.  Accidental 
releases  would  most  likely  lead  to  short- 
term  exposure  of  the  public,  which 
could  cause  both  immediate  and 
delayed  toxic  effects.  Acute  adverse 
heahh  effects  also  could  result  from 
other  inherent  hazards,  such  as  the 
flammability  of  the  substance,  or 
whether  the  substance  is  highly 
reactive.  The  phenomena  associated 
with  these  hazards  could  be,  for 
example,  radiant  heat  frt)m  a  chemical 
fire  or  blast  waves  from  an  explosion  of 
a  chemical.  ^ 

As  confirmed  by  a  review  of  death 
and  injury  events  in  EPA's  Acute 
Hazardous  Events  (AHE)  database,  the 
Emergency  Response  Notification 
System  (ERNS)  database,  the  Accidental 
Release  Information  Program  (ARIP) 
database,  and  other  accident  data,  the 
physical  state  (liquid,  solid,  gas)  and 
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physical/chemical  properties  (toxicity, 
flammability,  explosivity,  and  volatility) 
of  released  substances  are  important 
factors  in  the  actual  severity  of  the 
release.  These  data  show  that  deaths 
and  injiuies  from  accidental  releases  of 
chemicals  are  strongly  correlated  with 
these  factors.  Because  physical  state  and 
physical/chemical  properties  are  linked 
to  severity  as  well  as  likelihood  and 
potential  magnitude  of  hum^  exposiue 
(discussed  below),  EPA  is  {Proposing  to 
give  these  factors  substantial  weight  in 
selecting  its  proposed  list  of  regulated 
substances. 

Likelihood  of  Release  ' 

There  are  many  measures  and 
surrogates  that  can  be  used  to  define  the 
likelihood  of  an  accidental  release.  The 
likelihood  of  a  chemical  being 
accidentally  released  can  be  related  to 
typical  usage  and  handling  scenarios, 
such  as  equipment  commonly  used  in 
typical  facility  operations.  Ubiquitous 
substances,  because  of  greater  handling 
and  use,  may  have  a  greater  potential  for 
an  accidental  release.  A  history  of  a 
large  number  of  accidents  in  the  past, 
for  example,  may  be  an  indicator  of  an 
existing  hazard  related  to  a  particular 
substance  and  its  potential  to  be 
involved  in  accidental  releases  in  the 
future.  Chemicals  that  are  found  in  large 
volumes  at  many  locations  and 
chemicals  that  are  particularly  prevalent 
(commodity  chemicals,  for  example) 
may  be  more  likely  to  be  involved  in 
accidental  releases  than  small-volume, 
less  commonly  used  chemicals.  All  of 
these  factors  may  be  relevant  in 
determining  the  likelihood  of  accidental 
release  for  particular  chemical 
substances.  However,  the  Agency  also 
believes  that  there  may  be  limitations  to 
reliance  on  these  factors,  questions  on 
the  amount,  validity,  and  reliability  of 
existing  accident  history  data,  and 
questions  about  the  practicability  of 
incorporating  factors  that  may  vary  from 
site  to  site  (e.g.,  facility  operations  or 
type  of  equipment)  in  criteria  for  a 
national  list. 

Likelihood  can  also  be  related  to  the 
possibility  of  thechemical  becoming 
airborne  and  having  an  effect  beyond 
the  facility  fenceline  in  the  event  of  an 
accidental  release.  This  likelihood  can 
be  related  to  its  physical/chemical 
properties.  Specific  data  indicators  can 
include  physical  state  (gas,  liquid,  or 
solid)  and  vapor  pressure.  Although  it  is 
not  impossible  4pT  solids  and  non- 
volatile liquidsjo  become  airborne  in  an 
explosion,  gds^Mis  substances  and 
vapors  from  volatile  liquids  are  more 
likely  to  be  released  to  air  and  have  an 
effect  beyond  the  facility  fenceline. 
Because  the  chemical  and  physical 


properties  of  the  substances  under 
review  are  linked  to  both  the  likelihood 
and  the  severity  of  chemical  accidents, 
EPA  believes  that  these  two  factors 
deserve  the  greatest  weight  in 
determining  its  proposed  list  of 
substances.  EPA  solicits  comments  on 
other  factors  accounting  for  severity  and 
likelihood  of  a  release  diat  might  be 
used  to  determine  the  list  of  substances. 
EPA  also  solicits  comments  on  the 
availability  of  data  to  support  the  use  of 
such  factors.  'y/' 

Magnitude  of  Human  Exposure 

For  purposes  of  today's  proposal  EPA 
considers  the  magnitude  of  human 
exposure  associated  with  accidental 
releases  to  be  related  to  the  severity  of 
the  health  effects  (hazards)  and  the 
likelihood  of  a  release  (the  likelihood 
that  a  release  will  have  an  effect  on  the 
population  or  environment  beyond  the 
facility  fenceline).  This  definition  of 
magnitude  of  exposure  is  somewhat 
different  from  the  traditional  risk 
assessment  definition  of  human 
exposure,  which  relates  magnitude  of 
exposure  to  the  population  and 
sensitive  environments  that  may  be 
affected  by  a  release  fi^m  a  specific  site. 
EPA  solicits  comments  on  the  relative 
merits  of  using  the  Agency's  approach 
as  a  surrogate  measure  of  the  magnitude 
of  human  and  environmental  exposure 
and  requests  commenters  to  submit  any 
suggested  method  for  determining 
magnitude  of  human  or  environmental 
exposure  to  accidental  releases  of 
hazardous  substances. 

The  Agency  recognizes  factors  that 
might  affect  the  magnitude  of  human 
exposure  could  be  site-specific  or 
accident-specific,  and  could  vary  widely 
by  location  and  incident.  Proximity  to 
population  centers  and  weather 
conditions,  for  example,  may  play  a  role 
in  the  magnitude  of  accidental  releases. 
EPA  believes  that  these  and  other  site- 
specific  factors  are  difficult  to  use  in 
determining  national  criteria.  EPA 
solicits  comments  on  these  and  any 
other  factors  and  any  supporting  data       / 
which  may  be  useful  in  selecting  the  list 
of  substances. 

EPA  has  also  estimated,  through  ' 

analysis  of  information  collected 
through  the  Accidental  Release 
Information  Program  (ARIP)  database  for 
some  of  the  listed  toxics,  the  likelihood 
that  releases  of  those  toxics  reported 
will  result  in  human  or  environmental 
impacts  including  injury, 
hospitalization,  death,  soil 
contamination,  vegetation  damage, 
groundwater  contamination,  fire, 
evacuations,  and  sheltering  in  place.  In 
these  events,  the  actual  human  or 
environmental  exposure  level  is  not 


5106 


Federal  legi«ter7  Vol  58,  No.  11  /  Tuesday,  January  19,  1993  /  Proposed  Rules 


precisely  known  and  is  not  predictable 
with  any  degree  of  confidence  because 
of  many  site-specific  factore  that 
influence  the  result.  However,  for 
purposes  of  this  proposal,  the  level  of 
severity  or  degree  of  hazard  for  the 
particular  sut»tance  that  generated  the 
off-site  impejct  is  known  such  that  the 
severity  of  tlie  health  effect  and  the 
likelihood  of  release  has  been  used  as  a 
surrogatiB  for  the  actual  human  exposure 
level.  EPA  requests  comments  and  any 
additional  data  which  could  improve 
our  assessment  of  human  exposure. 

C.  Criteria  Options  Considered 

The  CAA  mandates  EPA  to  develop  a 
list  of  substances  based  on  specified 
criteria,  namely  severity  of  adverse     '~^ 
health  effiects,  likelihood  of  accideqtal 
releases,  and  potential  magnitude  of 
human  exposure.  The  Act  also  mandates 
the  inclusion  of  16  siibstances  in  this 
list;  these  substances  serve  as  the 
starting  point  for  the  development  of  the 
full  list  of  regulated  substances.  The 
Agency  identified  additional  substances 
based  on  similarities  with  the  mandated 
substances  and  the  selection  criteria 
specified  in  the  Act.NThe  options 
considered  for  the  selection  criteria 
accounted  for  the  inherent  hazards  of 
the  substances  to  be  listed,  as  well  as  for 
the  potential  these  hazards  have  to 
affect  the  community  in  case  of  an 
accidental  release.  The  hazards 
considered  include  toxicity, 
flammability,  reactivity,  explosivity, 
and  radioactivity,  all  of  which  can  result 
in  acute  effects  from  short  term 
exposures.  Substances  were  identified 
for  each  of  these  hazards,  but,  in 
addition,  the  Agency  considered  the 
potential  impact  that  the  identified 
substances  would  have  on  the 
community  in  case  of  a  release.  Each 
hazard,  and  its  potential  to  pose  a  threat 
to  the  community,  was  evaluated 
independently  of  any  other  hazard, 
because  of  the  difficulties  of  addressing 
all  possible  combinations  of  hazards.  A 
group  of  toxic  substances,  a  group  of 
flammable  substances,  and  a  group  of 
explosive  substances  are  being  proposed 
in  today's  rule  for  addition  to  the  16 
mandated  substances  in  the  Act. 

EPA  is  proposing  to  focus  on  acute 
effects  from  short-term  exposure  to 
toxics  as  one  priority  for  development  of 
this  list  because  these  effects  are 
believed  to  be  of  immediate  concern 
beyond  the  fenceline  in  case  of  an 
accidental  release.  EPA  is  proposing  to 
list  100  acutely  toxic  substances.  EPA  is 
also  proposing  to  consider  the  physical 
hazards  of  flammable  and  explosive 
substances  because  these  effects  may 
have  an  impact  on  the  community 
beyond  the  fenceline  in  the  event  of  an 


accidental  release.  For  flammable 
chemicals,  EPA  is  focusing  on  the 
effects  of  blast  waves  from  vapor  cloud 
explosions,  becaxise  such  effects  appear 
to  have  the  potential  to  affect  the 
community  beyond  the  fenceline.  A  list 
of  62  flammable  gases  and  volatile 
flammable  liquids  is  proposed.  EPA 
considers  commercial  high  explosives, 
which  have  the  potential  to  detonate,  to 
be  the  explosive  substances  with  the 
greatest  potential  to  affect  the 
community;  commercial  high  explosives 
are  proposed  for  Usting  as  a  category. 
EPA  also  considered,  based  on  analyses 
of  accident  history  data,  the  relationship 
between  past  accidental  releases  of 
toxic,  flammable,  and  explosive 
substances  and  their  associated  human 
and  environmental  effects,  as  a  tool  to 
determine  the  likelihood  that  future 
events  could  have  similar  impacts.  EPA 
seeks  comments  on  this  approach.  EPA 
has  also  attempted  to  exclude 
substances  from  the  list  that  are  not  in 
production  (or  imported)  or  that  are  not 
handled  in  commercial  quantities. 

1.  Toxicity 

To  account  for  the  severity  of  acute 
health  effects  from  accidental  releases  of 
toxic  chemicals,  EPA  is  proposing  to  list 
a  subset  of  the  chemicals  already 
identified  as  EHSs  on  the  basis  of  acute 
toxicity  (lethality)  under  EPCRA  (SARA 
Title  111)  section  302.  For  purposes  of 
criteria  for  listing,  severity  of  acute 
adverse  health  effects  from  toxic 
chemicals  was  considered  to  be  best 
measured  by  the  concentration  or  dose 
level  that  could  cause  death  or  serious, 
irreversible  health  effects  after  a  short 
exposure.  Chemicals  not  on  the  EHS 
list,  but  listed  under  other  programs, 
also  were  reviewed  to  determine 
whether  there  were  other  chemicals  that 
should  be  considered  for  listing  on  the 
basis  of  the  EHS  acute  toxicity  criteria. 

EPA  believes  that  using  the  EHS  list 
to  identify  priority  chemicals  for  the 
accidental  release  prevention  provisions 
is  a  reasonable  approach.  The  statute 
directed  EPA  to  use  the  EHS  list  as  a 
starting  point  for  the  regulated 
substance  list.  The  EHS  list  is  intended 
to  identify  chemicals  that  could  cause 
serious  irreversible  health  effects  from 
accidental  releases  because  of  their 
acute  toxicity.  The  Ust  has  been  revised 
over  the  years  based  on  reviews  of 
toxicity  data.  EPA  believes  that  the  EHS 
list  provides  an  appropriate  basis  for 
identifying  acutely  toxic  chemicals  for 
the  list  for  accidental  release 
prevention. 

Chemicals  are  listed  under  section 
302  on  the  basis  of  animal  test  data, 
using  the  criteria  listed  below.  These 
criteria  are  discussed  in  more  detail  in 


Technical  Guidance  for  Hazards 
Analysis  (December  1987),  a  guidance 
document  developed  by  EPA  in 
conjunction  with  the  Federal  Emergency 
Management  Agency  (FEMA)  and  DOT. 
EPA  also  included  on  the  EPCRA 
(SARA  Title  m)  section  302  list 
chemicals  that  are  less  toxic  than  those 
meeting  these  criteria  but,  because  of 
their  known  toxicity  and  high 
production  voliime,  may  pose  a  threat  to 
the  community. 

The  acute  toxicity  criteria  are: 
Inhalation  LCso^.S  milligrams  per  liter 
of  air  (forexpi.suro  time^  hours), 
or 
Dermal  LDjo^O  milligrams  per 
kilogram  of  body  weight,  or 
Oral  LDso^25  milligrams  per  kilogram  of 

body  weight 
where  LCjo  is  the  median  lethal 
concentration,  or  the  concentration  in 
air  at  which  SO  percent  of  the  test 
animals  died,  and  LDso  is  the  median 
lethal  dose,  or  the  dose  that  killed  50 
percent  of  the  test  animals.  In  the 
absence  of  LX^so  or  LDm  data,  LClo  or 
LDlo  data  were  used  for  listing,  where 
LClo  is  the  lethal  concentration  low,  or 
the  lowest  concentration  In  air  at  which 
any  test  animals  died,  and  LDlo  is  the 
lethal  dose  low,  or  the  lowest  dose  that 
killed  any  test  animals. 

In  addition,  EPA  chose  to  focus  on 
physical  state,  vapor  pressure,  and 
accident  history  in  setting  criteria 
related  to  the  likelihood  of  accidental 
releases  for  toxic  chemicals.  A  vapor 
pressure  criterion  of  0.5  millimeters  of 
mercury  (mm  Hg)  under  ambient 
conditions  is  proposed  for  toxic  liquids. 
This  criterion  captures  most  toxic 
substances  that  have  relatively  low 
volatility  but  may  still  pose  an  airborne 
hazard  in  case  of  an  accidental  release. 
Congress  mandated  the  listing  of 
toluene  diisocyanate,  which  has  a 
relatively  low  ambient  vapor  pressure; 
therefore,  EPA  believes  it  is  appropriate 
to  set  the  vapor  pressure  criterion  at  a 
level  that  would  include  on  the  list 
other  toxic  liquids  with  relatively  low 
volatility,  similar  to  toluene 
diisocyanate  that  also  have  accident 
history.  Chemicals  on  the  EliS  list  that 
are  gases  under  ambient  conditions  and 
liquids  meeting  the  vapor  pressure 
criterion  of  0.5  mm  Hg  were  considered 
for  listing.  Additional  chemicals  were 
identified  on  the  basis  of  high 
production  volume  and  history  of 
accidents  involving  death  or  injury. 

EPA  also  analyzed  data  in  the  AiUP 
database  and  attempted  to  establish  a 
relationship  between  the  presence  or 
absence  of  accident  prevention 
measures  at  facilities  that  have  had 
significant  accidental  releases  and  the 
probability  that  the  release  will  result  in 


c 


II 


Federal  Register  /  Vol.  58,  No.  11  /  Tuesday,  January  19,  1993  /  Proposed  Rules  5107 


damaging  and  environmental  ejects. 
Using  the  ARIP  data,  EPA  developed 
estimates  of  the  probabilities  that 
releases  of  those  toxic  substances 
reported  through  ARIP  would  result  in 
human  or  environmental  impacts.  In 
this  way,  EPA  attempted  to  measure  the 
potential  magnitude  of  the  impacts 
resulting  from  an  accidental  release  of  a 
listed  toxic  substance  as  it  relates  to 
certain  chemical  accident  prevention 
requirements  at  facilities  that  handle 
these  substances.  EPA  seeks  comments 
on  which  type  of  data  (i.e.,  relationship 
between  accidental  releases  and  human 
and  environmental  impacts,  accident 
history,  physical/chemical  properties) 
or  combination  of  data  could  be  used  to 
evaluate  the  magnitude  of  human 
exposure  for  toxics. 

EPA  is  focusing  on  acute  toxicity  to 
identity  toxic  chemicals  as  a  priority  for 
listing,  because  acute  toxicity  is  of  the 
most  immediate  concern  in  an 
accidental  release.  However,  there  are  a 
number  of  other  possible  health  effects 
criteria  that  might  be  considered  at  a 
future  time  for  listing  hazardous 
substances,  including  non-lethal  acute 
health  effects  and  chronic  health  effects, 
e.g.,  lung  damage,  reproductive  and 
developmental  toxicity,  and 
neurological  effects.  EPA  invites 
comments  on  methods  to  evaluate 
substances  on  the  basis  of  these  health 
effects  and  on  how  to  rank  substances 
listed  on  these  bases. 

2.  Flammability 

EPA  also  considered  physical  hazards 
of  chemicals  in  relation  to  acute  health 
effects.  EPA  is  ciurently  reviewing  the 
EPCRA  (SARA  Title  ID)  section  302  Ust 
of  chemicals  and  considering  the 
addition  of  chemicals  to  that  Ust  based 
on  exploslvity,  flammability,  and 
reactivity.  EPA  has  published  an 
advance  notice  of  proposed  rulemaking 
(55  PR  35012,  August  27,1990)  on 
physical/chemical  property  criteria  for 
adding  chemicals  to  the  section  302  list. 
The  notice  announced  the  availability  of 
technical  background  documents  on  the 
potential  criteria  for  listing  explosives 
and  flammables.  The  Agency  is 
proposing  substances  for  listing  today 
based  on  the  analysis  conducted  in  its 
review  of  the  EPC31A  (SARA  Title  HI) 
section  302  list.  The  analysis  of 
flammables  and  explosives  conducted 
in  support  of  listing  imder  section  302 
has  been  reviewed  by  EPA's  Science 
Advisory  Board.  Results  of  additional 
analysis  that  may  be  carried  out  as  a 
result  of  that  review  in  support  of  the 
EPCRA  (SARA  Title  HI)  section  302  list 
review  will  be  considered  prior  to 
publication  of  a  final  rule. 


EPA's  analysis  of  historical  data  on 
accidental  releases  of  flammable 
chemicals  indicate  that  vapor  cloud 
explosions  may  pose  the  most  serious 
hazard  from  a  flammable  substance  to 
the  community.  The  heat  effects  of  a  fire 
involving  a  fUunmable  liquid  or  gas,  or 
of  a  fireball  from  a  boiling  Uquid- 
expanding  vapor  explosion  (BLEVE),  do 
not  have  a  severe  impact  for  as  great  a 
distance  from  the  source  as  the  blast 
effects  of  a  vapor  cloud  explosion  of  the 
same  quantity  of  a  flammable  substance. 
For  example,  a  1988  vapor  cloud 
explosion  at  a  refinery  in  Louisiana, 
involving  C3  hydrocarbons  (primarily 
propane),  caused  damage  up  to  six  miles 
away.  Based  on  the  results  of  EPA 
modeling  of  flammable  hazards  and 
analysis  of  the  literature,  a  clear 
distinction  can  be  made  between  the 
results  for  flammable  substances  that 
boil  at  temperatures  below 
Approximately  37°  C  and  higher  boiling 
flammable  substances.  Analysis  of  other 
classification  schemes  and  regulations 
indicates  that  flammable  gases  and 
volatile  flammable  Uquids  are  the 
flammable  materials  considered  of 
greatest  concern  by  agencies  and 
organizations  such  as  DOT,  NFPA,  and 
EEC  The  temperatiue  at  which  clear 
distinctions  in  consequences  can  be 
made,  based  on  modeling  techniques, 
corresponds  to  the  temperature  at  which 
DOT  and  NFPA  have  made  distinctions 
in  categories  of  flammable  materials 
(boiling  point  below  38°C  and  flash 
point  below  23«C  for  NFPA 
flammabiUty  rating  4;  boiling  point 
below  35°C  and  flash  point  ^low  23*'C 
for  DOT  packing  group  I).  EPA  decided 
to  use  the  criteria  used  by  NFPA  for 
flammablegases  and  Uquids  with  the 
highei^egree  of  hazard  (a  ranking  of  4) 
for  flammability  to  identify  flammable 
substances.  Flammable  liquids  with  a 
flash  point  below  73'F  (22.8°C)  and  a 
boiling  point  below  100°F  (37.8°C).  as 
well  as  flammable  gases,  are  included 
under  NFPA's  highest  flammabiUty 
hazard  ranking. 

EPA  appUed  the  same  criteria  used  for 
toxics  when  analyzing  the  likelihood  of 
releases  related  to  flammable 
substances.  EPA  chose  to  focus  on 
physical  state,  physical/chemical 
properties,  and  accident  history  in 
setting  criteria  related  to  the  likelihood 
of  accidental  releases  of  flammable 
substances.  The  volatiUty  of  a 
flammable  substance  is  taken  into 
account  by  the  flash  point  and  boiling 
point  criteria.  No  additional  substances 
were  added  after  consideration  of 
accident  history,  because  the  volatiUty 
criterion  already  covered  all  substances 
that  otherwise  would  have  been 


proposed.  EPA  invites  comments  on 
methods  to  evaluate  substances  on  the 
basis  of  these  effects  and  on  the  ranking 
of  these  substances. 

EPA  examined  flammables  based  on 
accident  history,  the  inherent  hazards  of 
the  substances,  and  the  physical/ 
chemical  properties  that  make  them 
Ukely  to  he  involved  in  an  accident  and 
have  an  effect  beyond  the  fanceline. 
Hazard  data,  physical/chemical 
properties  data,  and  accident  history 
data  were  used  for  this  basis.  However, 
imUke  the  accident  database  for  toxic 
substances,  EPA  does  not  have  a 
database  from  whidi  to  estimate  directly 
a  relationship  between  the  presence  or 
absence  of  accident  prevmtion 
measures  at  fadlities  where  significant 
accidental  releases  of  flammables  have 
occurred  and  the  probability  that  human 
or  environmental  impacts  will  occurj 
Nevertheless,  historical  data 
demonstrate  that  flammables  can  be 
involved  in  accidents  with  the  potential 
for  devastating  impacts  to  the 
community.  The  Agency  beUevet  that 
the  accident  prevention  measures  that 
have  proven  effective  at  fiadUties  that 
handle  toxic  substances  will  be  as 
effective  at  fadUties  that  handle 
flammable  substances.  EPA  requests 
comments  and  any  data  that  the  pubUc 
can  provide  to  directly  estimate  the 
relationship  between  the  presence  or 
absence  of  accident  prevention 
measures  at  fadUties  where  accidental 
releases  of  these  substances  have 
occurred  and  the  probabiUty  that  human 
and  environmental  impacts  will  occur. 
EPA  also  seeks  comments  on  which 
type  of  data  (i.e.,  relationship  between 
acddental  releases  and  human  and 
environmental  impacts,  acddent 
history,  physical/chemical  properties) 
or  combination  of  data  could  be  used  to 
evaluate  the  magnitude  of  human 
exposure  for  flammables. 

3.  Explosivity 

Explosives  are  already  regulated  by 
several  agendes  and  organizations.  The 
Bureau  of  Alcohol,  Tobacco,  and 
Firearms  (BATE)  regulates  the 
manufadure,  processing,  use, 
distribution,  and  storage  of  explosive 
materials;  BATF  regulations  indude 
licensing,  permitting,  and  recordkeeping 
requirements  and  requirements  for 
storage  of  explosives.  TXXT  regulates  the 
transportation  of  explosives,  and  other 
agendes  such  as  OSHA,  the  Mine  Safety 
and  Health  Administration  (MSHA).  the 
Department  of  Defense  (DOD),  and  the 
International  Maritime  Organization 
(IMO)  regulate  certain  aspects  of  the 
explosives  industry.  Many  state  and 
local  governments  also  have  regulations 
regarding  Ucensing  and  safety 
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requirements  for  explosives.  EPA's 
Acute  Hazardous  Events  database  and 
other  data  on  accidents  show  accidents 
involving  commercial  explosive 
materials  that  had  an  impact  on  the 
neighboring  community.  BATF 
regulations  require  that  explosives  be 
stored  at  set  distances  from  inhabited 
buildings,  highways,  and  railways, 
limiting  the  potential  impact  of  an 
accidental  explosion.  Although 
explosives  are  currently  regulated  by 
Federal,  state,  and  local  governments, 
these  regulations  do  not  uniformly 
address  the  issue  of  identifying  hazards 
using  appropriate  hazard  assessment 
techniques,  designing  and  mainta/ning  a 
safe  focility.  and  minimizing  the 
consequences  of  accidental  releases 
when  they  do  occur.  All  of  these 
elements  are  to  be  addressed  in  the  RMP 
program  regulations,  which  are 
intended  to  help  focus  on  accident 
prevention.  Therefore,  the  Agency 
believes  these  substances  should  be 
considered  few  purposes  of  list 
development  and  accidental  release 
prevention  regulations. 

Blast  waves  from  accidental 
explosions  have  the  potential  to  cause 
damage  to  people  and  property  beyond 
the  fenceline.  EPA  considered  high 
explosives,  low  explosives,  and  blasting 
agents  in  its  analysis  of  the  hazards  of 
explosives.  High  explosives  are 
generally  defined  as  those  materials  that 
detonate  if  ignited,  shocked,  or 
subjected  to  heat  or  friction.  Detonations 
result  from  chemical  reactions  that 
proceed  at  supersonic  velocities, 
generating  large  volumes  of  high 
pressure  gas  and  heat  instantaneously, 
eventtiough  no  confining  vessel  or 
structi^  exists.  In  an  explosion  caused 
by  a-high  explosive,  the  rate  of  energy 
release  is  particularly  rapid  and  the 
shock  wave  has  a  very  short  duration 
time.  In  contrast,  low  explosives 
deflagrate,  or  bum  relatively  slowly  in 
comparison  to  high  explosives.  A 
deflagration  generates  lower  pressures 
and  is  less  destructive  than  a 
detonation.  Blasting  agents  are  relatively 
low  sensitivity  explosives  which  cannot 
be  initiated  by  blasting  caps  and  are 
unlikely  to  explode  except  under 
special  conditions.  DOT  defines  an 
explosive  as  "any  substance  or  article, 
including  a  device,  which  is  designed  to 
function  by  explosion  (i.e..  an  extremely 
rapid  release  of  gas  and  heat)  or  which, 
by  chemical  reaction  within  itself,  is 
able  to  function  in  a  similar  manner 
even  if  not  designed  to  function  by 
explosion  •  *  •"  High  explosives  are 
classified  by  DOT  in  Division  1.1, 
defined  as  explosives  that  have  a  mass 
explosion  hazard,  where  a  mass 


explosion  hazard  is  one  that  afi'ects 
almost  the  entire  load  instantaneously. 
Low  explosives.  Division  1.3  under 
DOT.  are  defined  as  explosives  that 
have  a  fire  hazard  and  either  a  minor 
blast  hazard  or  a  minor  projection 
hazard  or  both,  but  not  a  mass  explosion 
hazard.  Blasting  agents.  Division  1.5.  are 
defined  as  explosives  that  have  a  mass 
explosion  hazard  but  are  so  insensitive 
that  there  is  very  little  probability  of 
initiation  or  of  transition  from  burning 
to  detonation  under  normal  conditions 
of  transport. 

EPA's  analysis  for  revisions  to  the 
EPCRA  (SARA  Title  HI)  section  302  list 
indicates  that  blast  waves  caused  by  the 
detonation  of  commercial  high 
explosives  could  potentially  have  an 
impact  on  the  community.  However. 
EPA's  analysis  indicates  that  low 
explosives,  which  primarily  pose  a  fire 
hazard  rather  than  a  mass  explosion 
hazard,  are  less  likely  to  cause  a 
catastrophic  event  when  compared  to 
the  same  quantity  of  high  explosives. 
The  deflagration  or  burning  of  a  low 
explosive  generates  lower  pressures  and 
is  less  destructive  than  the  detonation  of 
a  high  explosives,  although  the  Agency 
recognizes  that  it  may  be  possible  for 
some  low  explosives  to  detonate  under 
unusual  conditions,  with  effects  similar 
to  the  detonation  of  a  high  explosive. 
Another  key  distinction  between 
categories  of  explosives  is  the  likelihood 
of  initiation  of  an  explosion.  Blasting 
agents,  far  example,  have  a  mass 
explosion  hazard,  but  it  is  much  more 
difficult  to  set  off  an  explosion  of  a 
blasting  agent,  making  them  less  likely 
to  explode  accidentally.  The  Agency 
recognizes,  however,  that  it  is  still 
possible  for  a  blasting  agent  to  detonate 
accidentally  under  some  circumstances. 
In  this  case,  the  distinctions  between 
blasting  agents  and  high  explosives  may 
not  be  apparent;  effects  on  the 
community  could  be  felt  bom 
explosions  of  both  types  of  explosives. 
EPA  examined  explosives  based  on 
accident  history,  the  inherent  hazards  of 
the  substances,  and  the  physical/ 
chemical  pro{>erties  that  make  them 
likely  to  bis  involved  in  an  accident  and 
have  an  effect  beyond  the  fenceline. 
Hazard  data,  physical/chemical 
properties  data,  and  accident  history 
data  were  used  for  this  basis.  However, 
unlike  the  accident  database  fdtr  toxic 
substances.  EPA  does  not  hav^a 
database  from  which  to  estimate  directly 
a  relationship  between  the  presence  or 
absence  of  accident  prevention 
measures  at  facilities  where  significant 
accidental  releases  ofexplp^ves  have 
occurred  and  the  probabill^^at  human 
or  environmental  impactsJ^B  occur 
Nevertheless,  historical 


demonstrate  that  explosives  can  be 
involved  in  accidents  with  the  potential 
for  devastating  impacts  to  the 
community.  The  Agency  believes  that 
the  accident  prevention  measures  that 
have  proven  effective  at  facilities  that 
hand^  toxic  substances  will  be  as 
effective  at  facilities  that  handle 
explosive  substances.  EPA  requests 
comments  and  any  data  that  the  public 
can  provide  to  directly  estimate  the 
relationship  between  the  presence  or 
absence  of  accident  prevention 
measures  at  facilities  where  accidental 
releases  of  these  substances  have 
occurred  and  the  probability  that  human 
and  environmental  impacts  will  occur. 
EPA  also  invites  comments  on  methods 
to  evaluate  substances  on  the  basis  of 
these  effects  and  on  the  ranking  of  these 
substances.  EPA  also  seeks  comments 
on  which  type  of  data  (i.e.,  relationship 
between  accidental  releases  and  human 
and  environmental  impacts,  accident 
history,  physical/chemical  properties) 
or  combination  of  data  could  be  used  to 
evaluate  the  magnitude  of  human 
exposure  for  explosives. 

4.  Reactivity 

In  its  analysis  for  EPCRA  (SARA  Title 
m)  section  302  list  revisions,  EPA  is 
currently  working  to  identify 
approaches  for  evaluating  the  hazards 
associated  with  other  types  of 
substances  that  may  have  explosive 
properties,  e.g.,  unstable  substances 
such  as  certain  peroxides.  To  evaluate 
the  hazards  of  these  substances,  a 
number  of  factors  must  be  considered, 
such  as  the  energy  of  reaction  and 
whether  a  probable  or  possible  result  of 
the  decomposition  of  such  substances 
would  be  a  deflagration,  with  heat 
radiation  the  primary  consequence,  or  a 
detonation,  with  blast  waves  the 
primary  consequence.  EPA  also  has 
examined  the  chemicals  that  are  highly 
reactive  with  air  or  water;  identifying 
common  characteristics  or  specific 
properties  that  cause  chemicals  to  be  so 
reactive  with  air  or  water  as  to  pose  a 
hazard  to  the  community  requires 
additional  study.  For  example, 
chemicals  that  are  reactive  with  water 
may  react  to  produce  a  flammable  gas, 
creating  a  fire  or  explosion  hazard,  or  to 
produce  a  toxic  gas,  or  they  may 
decompose  explosively  on  contact  with 
water;  the  consequences  of  these 
reactions  would  be  very  different.  At 
present.  EPA  is  attempting  to  evaluate 
the  hazards  of  reactive  chemicals  and  to 
develop  an  adequate  technical  basis  to 
determine  the  potential  effects  on  the 
community.  EPA  is  investigating,  for 
example,  computer  models  that  estimate 
heats  of  reaction,  and  the  possible  use 
of  the  heats  of  reaction  to  compare  the 
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effect*  of  an  axplorion  of  an  unstable 
substance  to  iha  effects  of  an  explosion 
of  trinitrotoluene  (TNT).  TTus 
methodology  would  only  be  appropriate 
for  substances  that  detonate,  which 
appears  to  be  unlikely  for  many 
unstable  substances.  Unstable  and 
reactive  substances  will  be  considered 
for  listing  for  accidental  release 
prevention  if  the  evaluation  indicates 
potential  consequences  involving  the 
community.  Thus,  any  decision  relating 
to  this  type  of  hazard  will  be  deferred 
pending  additional  Agency  review.  EPA 
requests  comments  on  methods  that 
might  be  used  to  evaluate  the  potential 
consequences  of  accidents  involving 
reactive  substances. 

5.  Radioactivity 

EPA  Is  requesting  information  to 
determine  the  need  and  appropriateness 
of  listing  radionuclides  under  this 
proposed  rulemaking.  There  are  several 
issues  that  the  Agency  consideA  of 
importance  in  making  such  a 
determination.  Do  any  or  all 
radioQuclides  at  facilitiea  not  licensed 
by  the  Nuclear  Regulatory  Commission 
(NRC)  pose  risks  of  severe  health  effects 
in  case  of  an  accidental  release?  If  some 
radionuclides  were  listed,  should  they 
be  listed  a  class  of  substances,  or  is  it 
more  appropriate  to  prioritize  their 
hazards  and  list  specific  radionucKdes 
of  concern?  What  specific  approaches 
could  be  taken  to  develop  a 
methodology  that  sets  thresholds  for 
radionucKdes  that  would  represent 
equivalent  hazards  to  those  posed  by 
other  substances  listed  under  this  rule? 
Is  the  volatility  of  radionuclides 
relevant  to  their  potential  to  be 
released?  The  Agency  is  interested  in 
obtaining  information  on  the  universe  of 
facilities  potentially  affected  by  listing 
radionuclides;  the  baseline  considered 
by  the  Agency  is  listing  of  radionucUdes 
as  a  class  with  levels  similar  to  those 
established  for  NRC-licensed  facilities 
under  NUREG  1140,  A  Regulatory 
Analysis  on  Emergency  Preparedness 
for  Fuel  Cycle  and  Other  Radioactive 
Materials  Licensees  (NRC-licensed 
facilities  are  exempt  from  these 
provisions  under  the  CAA 
amendments).  Finally,  the  Agency 
requests  comments  on  how  regulations 
that  may  be  in  place  for  the  accidental 
release  prevention  of  radionuclides  at 
the  Federal,  state,  or  local  levels  would 
interact  with  the  accident  prevention 
requirements  applicable  to  these 
substances. 


D.  List  of  Substances 
1.  Prc^Mjaed  List 

EPA  is  proposing  a  list  of  100  toxic 
chemicals  based  on  the  criteria 
discussed  above  and  the  list  of 
chemicals  mandated  for  inclusion.  EPA 
is  also  proposing  a  list  of  62  flammable 
gases  and  volatile  flammable  liquids. 
The  lists  of  toxic  and  flammable 
chemicals  are  set  forth  in  §  67. 1 30  of  the 
proposed  rule.  EPA  is  also  proposing 
the  commercial  explosives  in  Division 
1.1  (explosives  with  a  mass  explosion 
hazard),  as  defined  by  DOT;  individual 
commercial  explosives  are  not  included 
on  the  proposed  list.  In  proposing  this 
Ust,  EPA  ctmsidered  the  factors 
specified  in  the  Act:  severity  of  acute 
adverse  health  effects  associated  with 
accidental  releases,  the  likelihood  of 
accidental  releases,  and  the  potential 
magnitude  of  human  exposure  to 
accidental  releases  (albeit  not  directly  as 
function  of  factors  such  as  population 
exposed).  As  noted  above,  each  hazard 
was  evaluated  independently.  The  final, 
list  adopted  by  the  Agency  may  consist 
of  a  combination  of  any  of  these 
substances.  Substances  will  be  placed 
on  the  final  list  according  the  statutory 
criteria  and  based  upon  public  comment 
and  additional  information  provided  by 
the  public  or  developed  by  the  Agency 
as  a  result  of  public  comment. 

a.  Toxic  Substances.  All  of  the  93 
EHSs  on  the  list  of  100  toxic  chemicals 
proposed  for  listing  are  reported  to  be 
toxic  by  inhalation;  inhalation  toxicity 
would  be  expected  to  be  the  greatest 
hazard  to  the  pubKc  from  an  accidental 
release  to  air.  The  list  includes  the 
following  categories  of  chemicals; 

•  Gases  on  We  EHS  list.  The  list 
includes  22  gases  that  meet  the  toxicity 
criteria  based  on  their  presence  on  the 
EHS  list  and  meet  the  criteria  for 
likelihood  of  accidental  releases  based 
on  their  ph3r8ical  state  and  the  fact  that 
they  are  in  commercial  production.  Two 
other  gases  meeting  these  criteria,  ozone 
and  nitrogen  dioxide,  have  primary 
national  ambient  air  quality  standards 
and  are,  therefore,  excluded  from  the 
list  by  statute. 

•  Liquids  on  the  EHS  list  with  vapor 
pressure  of  0.5  mm  Hg  or  greater.  Tnere 
are  65  liquids  that  meet  the  toxicity 
criteria  by  virtue  of  inclusion  on  the 
EHS  list  and  meet  the  criteria  for 
likelihood  of  accidental  releases  because 
their  vapor  pressure  under  ambient 
conditions  is  0.5  mm  Hg  or  higher,  and 
they  are  In  comm«t:ial  production.  Two 
additional  chemicals  meeting  these 
criteria,  methyl  vinyl  ketone  and 
methacrvloyl  diloride,  were  not 
includea  because  the  toxicity  data  used 
for  listing  are  based  on  inhalation 


studies  that  may  contain  flawed 
scientific  methods.  EPA  requested 
comments  on  these  two  ^emicals  in  a 
proposed  nile  to  delete  several 
chemicals  from  the  EHS  list  No 
comments  were  received,  and  no 
additional  toxicity  data  were  obtained; 
therefore,  these  chemicals  were  not 
deleted  from  the  EHS  list.  However. 
EPA  does  not  believe  it  is  appropriate  to 
include  methyl  vinyl  ketone  and 
methacryloyl  chloride  on  this  proposed 
list  based  on  toxicity  data  that  may  be 
questionable. 

•  Other  liquids  on  the  EHS  Ust. 
Toluene  2,4-dii80cyanate  (584-84-0) 
and  tduene  2,6-diisacyanate  (01-08-7) 
are  included  on  the  Ust  because 
Congress  mandated  the  listing  of 
toluene  diisocyanate.  Four  Uquids  froi| 
the  EHS  list  are  included  because  the) 
are  produced  in  high  volumes  and  hav^ 
been  involved  in  a  number  of  accidents^ 
in  the  past  in  which  deaths  or  iniuries 
have  occurred,  based  on  information 
from  several  databases,  including  the 
AHE,  ERNS,  and  ARIP  databases; 
therefore,  they  meet  the  likelihood 
criteria,  althou^  they  have  ambient 
vapor  pressures  less  than  0.5  mm  Hg. 
These  chemicals  (CAS  numbers  in 
parentheses)  are:  nitrobenzene  (98-95- 
3),  parathion  (56-38-2),  phenol  (108- 
95-2),  and  sulfuric  acid  (7664-93-9). 
(EPA  is  proposing  to  include  phenol  in 
liquid  form  only;  phenol  is  a  low- 
melting  solid  under  ambient  conditions 
but  is  frequently  stored  and  shipped  as 
a  liquid  above  its  melting  point.)  The 
accident  history  data  and  high 
production  volume  indicate  that  these 
substances  pose  a  great  risk  to  human 
health  and  the  environment  from 
accidental  releases. 

Releases  to  air  are  reported  for  all  of 
these  substances  in  EPA's  AHE 
database,  even  thou^  their  v&gpr 
pressure  is  less  than  0.5  mm  Hg. 
Sulfuric  acid  is  one  of  the  most 
frequently  reported  chemicals  involved 
in  incidents  with  death  and  injury  in 
EPA's  AHE  database,  and  the  most 
frequently  reported  in  all  accidents;  in 
addition,  it  is  the  highest- volume 
chemical  in  commerce  in  the  U.S.  The 
AHE  database  includes  nearly  200 
reports  of  incidents  involving  sulfuric 
acid,  more  than  half  of  them  involving 
releases  to  air  and  60  of  them  involving 
deaths  or  inixules.  Air  releases  were 
reported  in  more  than  half  of  the 
incidents  with  deaths  or  injuries, 
including  four  where  explosions  ware 
reported.  The  AKIP  datwase  includes 
nearly  150  reports  for  sulfuric  add. 
Migration  of  sulfuric  add  beyond  the 
faciMty  boundaries  was  reported  in  a 
significant  number  (32)  of  inddents.  In 
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two  of  these  cases,  migration  of  sulfuric 
acid  as  a  vapor  or  gas  was  reported. 

For  phenol,  the  AHE  database 
includes  reports  of  24  incidents,  with 
one-third  of  them  involving  releases  to 
air.  Deaths  or  injuries  were  reported  in 
five  phenol  incidents,  with  air  releases 
reported  in  two  of.  them.  The  ARIP 
database  includes  10  reports  for  phenol, 
with  migration  beyond  the  fenceline 
reported  in  four  of  them.  In  two  of  these 
cases,  migration  beyond  the  fenceline 
was  reported  for  phenol  vapor. 

Parathion  incidents  were  reported  11 
times  in  the  AHE  database,  with  releases 
to  air  reported  in  most  of  them,  and 
deaths  or  injuries  reported  in  eight  of 
them.  Recent  regulations  have  restricted 
the  use  of  parathion;  as  a  result  of  the 
restrictions,  the  likelihood  of  accidents 
involving  parathion  may  decrease.  EPA 
requests  comments  on  whether 
parathion  should  be  included  on  the  list 
of  regulated  substances  or  whether 
current  regulations  are  sufRcient  to 
prevent  accidents  involving  parathion. 

For  nitrobenzene,  there  were  four 
incidents  reported  in  the  AHE  database, 
all  with  releases  to  air.  Two  of  the 
incidents  involved  deaths  or  injuries, 
with  a  large  number  of  deaths  reported 
in  one  incident,  in  which  an  explosion 
and  fire  were  reported. 

•  Non-EHSs.  Two  gases  proposed  for 
listing,  methyl  chloride  (74-67-3)  and 
vinyl  chloride  (75-01-4),  are  not  on  the 
EHS  list  but  are  mandated  for  listing. 
Both  of  these  chemicals  have  a  history 
of  accidents  involving  death  or  injury. 
Both  of  these  chemicals  are  also  highly 
flammable  and  would  meet  the  listing 
criteria  for  flammability.  No  other  gases, 
chlorine  dioxide  (10049-04-4)  and 
cyanogen  chloride  (506-77-4),  were 
recommended  for  listing  by  OSHA,  and 
are  included  because  of  their  toxicity, 
potential  for  airborne  release,  and 
production  volume.  Chlorine  dioxide 
appears  to  meet  the  criteria  for  "other" 
chemicals  on  the  EHS  list,  based  on 
toxicity  and  production  volume. 
Cyanogen  chloride  does  not  strictly 
meet  the  listing  criteria,  primarily 
because  the  available  data  are  for 
extremely  short  exposure  periods; 
however,  data  indicate  that  this 
substance  is  highly  toxic  and  would 
probably  meet  the  EHS  criteria  if 
adjustments  were  made  for  duration  of 
exposure.  EPA  concluded  that  listing  is 
appropriate,  based  on  available  data. 

Congress  mandated  the  listing  of  both 
anhydrous  ammonia  and  ammonia;  the 
EHS  list  includes  only  one  listing  for 
ammonia,  with  no  form  speciHed.  EPA 
is  proposing  to  include  both  ammonia 
(anhydrous)  (7664-^1-7)  and 
ammonia— aqueous  (solutions  with  total 
ammonia  concentration  in  water  of  20 


percent  by  weight  or  greater).  The 
concentration  cut-off  was  chosen  so  that 
commonly  used  commercial  solutions  of 
ammonia  would  be  covered. 

Congress  also  mandated  the  listing  of 
toluene  diisocyanate,  without  speci^ng 
an  isomer:  EPA  is  proposing  to  list 
toluene  diisocyanate  (unspecified 
isomer)  (26471-62-5),  which  is  not  on 
the  EHS  list,  in  addition  to  toluene  2,4- 
diisocyanate  (584-84-0)  and  toluene 
2.6-diisocyanate  (91-08-7),  which  are 
EHSs.  The  TSCA  Inventory  includes 
these  three  listings  for  toluene 
diisocyanate  (and  no  other  listings). 
Including  unspecified  isomers  on  the 
list  should  help  to  ensure  that  all  forms 
of  toluene  diisocyanate  are  covered,  in 
conformance  with  the  intent  of 
Congress. 

Hydrochloric  acid  (solution, 
concentration  25  percent  by  weight  or 
greater)  (7647-01-0),  which  is  not  an 
EHS,  is  proposed  for  listing,  in  addition 
to  anhydrous  hydrogen  chloride,  which 
is  an  EHS.  The  concentration  cut-off  of 
25  percent  is  intended  to  cover 
commonly-used  commercial  solutions 
of  hydrochloric  acid;  solutions  of 
hydrochloric  acid  in  these 
concentrations  could  release  hydrogen 
chloride  gas  in  the  event  of  a  spill. 
Listing  of  the  solution  is  proposed  on 
the  basis  of  its  potential  to  release 
hydrogen  chloride,  high  volume  use, 
and  accident  history.  Hydrochloric  acid 
is  one  of  the  most  frequently  reported 
chemicals  in  death  and  injury  events 
and  in  all  events  in  the  AHE  database; 
the  ARIP  database  also  includes  many 
reports  of  incidents  involving 
hydrochloric  acid. 

b.  Flammable  Substances.  The 
proposed  list  of  62  flammable 
substances  includes  43  flammable  gases 
and  19  volatile  flammable  liquids  that 
meet  the  criteria  for  NFPA's  highest 
flammability  hazard  ranking.  These 
substances  were  identified  from  NFPA's 
Properties  of  Flammable  Liquids,  Gases 
and  Volatile  Solids  and  DOT's 
Hazardous  Materials  Table;  in  addition, 
there  was  evidence  of  production  of 
these  substances  in  commercial 
quantities.  EPA  is  not  proposing  to 
cover  any  of  these  substances  when  they 
are  used  solely  for  facility  consumption 
as  fuel.  Two  additional  chemicals  that 
met  the  criteria  for  listing  were 
excluded  from  the  list  because  they  are 
covered  under  title  VI  of  the  Act  as 
amended.  Some  of  the  substances  listed 
on  the  basis  of  toxicity  also  meet  the 
flammability  criteria;  they  are  listed  as 
toxic  substances,  however,  and  were  not 
considered  for  listing  as  flammables. 

c.  Explosive  Substances.  EPA  is 
proposing  to  include  all  explosives  that 
meet  the  criteria  specified  by  DOT  for 


Division  1.1  (55  FR  52402,  December 
21,1990;  49  CFR  part  172),  which  are 
based  on  the  United  Nations 
Recommendations  on  the  Transport  of 
Dangerous  Goods.  High  explosives  are 
proposed  for  listing  as  a  class,  rather 
than  as  individual  substances,  because 
explosives  are  usually  mixtures  or 
formulations  rather  than  specific 
chemicals.  An  individual  chemical 
could  be  a  component  of  a  high 
explosive  or  a  low  explosive,  or  could 
be  non-explosive,  depending  on  various 
factors;  e.g.,  particle  size,  concentration, 
and  other  components  of  the 
formulation.  EPA  is  not  proposing  to  list 
any  individual  explosive  substances. 

d.  Toxjc  Substances  Not  Proposed  for 
Listing.  Several  toxic  substances  that 
initially  appeared  to  meet  the  listing 
criteria  are  not  proposed  for  listing  at 
this  time.  These  substances  include  two 
that  were  listed  as  EHSs  on  the  basis  of 
toxicity  data  based  on  inhalation  studies 
that  may  contain  flawed^  scientific 
methods,  These  two  substances,  methyl 
vinyl  ketone  (78-94-4)  and 
methacryloyl  chloride  (920-46-7),  are 
not  proposed  for  listing  today  because  of 
the  questionable  nature  of  the  toxicity 
data.  Two  additional  substances  on  the 
EHS  Ust  that  did  not  meet  the  vapor 

f)ressure  criterion  were  considered  for 
isting  because  they  have  been  involved 
in  a  number  of  accidents  with  death  or 
injury.  These  substances,  chlordane 
(57-74-9)  and  tetraethyllead  (78-00-2). 
are  not  proposed  for  listing  because 
recent  regulatory  developments  make  it 
unlikely  that  they  will  be  produced  in 
commercial  quantities  in  the  future; 
therefore,  they  are  unhkely  to  be 
involved  in  potentially  catastrophic 
accidents.  EPA  requests  comments  on 
the  exclusion  of  these  chemicals  from 
the  proposed  list  of  substances. 

2.  Other  List  Options 

As  discussed  above,  the  Agency  is 
proposing  a  list  of  substances  comprised 
of  three  distinct  categories:  toxics, 
flammables,  and  explosives.  The 
substances  listed  under  each  category 
conform  to  the  discussed  criteria  for  the 
particular  hazard  it  presents,  and  reflect 
a  measure  of  likeUhood  of  off-site 
impacts  in  case  of  accidental  release. 
Because  these  categories  have  been 
developed  independently  of  each  other, 
the  Agency  may  chqose,  at  the  time  of 
final  promulgation,  to  adopt  any  of 
these  hazard  options,  or  any  individual 
substance  covered  by  these  options 
based  on  public  comment  and  any 
additional  information  provided  or 
developed  by  the  Agency  as  a  result  of 
public  comment. 

In  addition  to  those  options  that 
would  be  variations  of  the  proposed  list 
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of  substances  (e.g.,  toxics  only;  toxics 
and  flammables  only;  a  subset  including 
toxics,  flammables  and  explosives),  the 
Agency  also  considered  an  additional 
option  for  the  list  of  regulated 
substances  that  would  meet  the 
statutory  criteria.  This  option  is 
discussed  below.  The  Agency  requests 
comments  on  any  variation  of  the 
propose  list,  as  well  as  on  the 
additional  option  for  comment. 

Entire  EHS  List.  EPA  considered  the 
option  of  adopting  the  entire  Ust  of  360 
chemicals  regulated  under  EPCRA 
(SARA  Title  ffl)  section  302  as  the  list 
of  toxic  chemicals.  These  chemicals  are 
listed  on  the  basis  of  acute  toxicity,  and, 
therefore,  meet  the  criterion  of  severity 
of  acute  health  effects.  Since  this  list 
was  adopted  in  1986,  toxicity  data  for 
many  of  the  chemicals  have  been 
reviewed  or  are  currently  under  review, 
data  on  other  properties  have  been 
collected  and  updated,  and  other 
chemicals  have  been  reviewed  for 
possible  addition  to  the  list.  However, 
the  EHS  list  is  based  solely  upon  acute 
toxicity  for  most  of  the  substances, 
without  any  consideration  of  their 
volatility,  which  relates  to  the 
likelihood  of  that  substance  being 
involved  in  a  catastrophic  airborne 
accidental  release  that  carries  beyond 
the  faciUty  fenceline.  For  the  initial  list 
of  substances  for  accidental  release 
prevention,  EPA  proposes  to  focus  on 
those  toxic  chemicals  posing  the 
greatest  potential  threat  to  the 
community  from  airborne  releases.  In 
this  way,  the  initial  list  will  reflect  the 
statutory  criteria  of  likelihood  and 
magnitude  of  release.  The  EHS  list 
includes  a  number  of  solids  and  non- 
volatile liquids  that,  although  they  meet 
the  toxicity  criteria,  are  ex|>^ed  to  be 
much  less  likely  to  have  an  effect 
beyond  the  fenceline  in  the  event  of  an 
accidental  release  than  those  EHSs  that 
are  gases  and  volatile  liquids. 

E.  Threshold  Quantities 

Under  CAA  section  112(r)(5),  EPA 
must  establish  threshold  quantities  for 
each  substance  at  the  time  of  listing. 
The  threshold  quantity  should  take  into 
account  the  toxicity,  reactivity, 
volatility,  dispersibility,  combustibility, 
or  flammability  of  the  substance,  and 
the  amount  of  tha  substance  known  or 
anticipated  to  cause  death,  injury,  or 
serious  adverse  human  health  effects. 
Substances  used  by  farmers  as 
agricultural  nutrients  may  be  assigned 
greater  threshold  quantities  or 
exempted.  Two  issues  related  to 
threshold  quantities  were  considered: 
Development  of  an  appropriate 
threshold  quantity  for  triggering  the  risk 
management  prevention  regulations  and 


development  of  a  method  for 
determining  whether  a  stationary  source 
has  present  a  quantity  of  a  listed 
chemical  greater  than  the  threshold 
quantity.  The  Agency  does  not  consider 
any  thresholds  to  be  a  precise  measure 
of  a  "safe"  level;  no  such  level  can  be 
determined.  The  risk  posed  by  any 
chemical  release  depends  on  the 
particular  circumstances  at  the  time  of 
the  release;  for  example,  releases  of  the 
same  quantity  of  the  chemical  may  pose 
very  different  threats  depending  on  the 
location  of  a  facility,  weather  at  the  time 
of  the  release,  the  elevation  of  the 
source  of  the  release  (e.g.,  a  release  from 
a  smokestack  versus  a  ground  level 
release),  and  the  pressure  and 
temperature  of  the  substance,  among 
other  factors. 

1.  Review  of  Threshold  Methodologies 

In  developing  threshold  quantities, 
the  reporting  thresholds  associated  with 
the  other  lists  considered  and  the 
methods  used  to  develop  them  were 
reviewed.  This  review  is  discussed 
below. 

Delaware  Methodology.  The  Delaware 
thresholds  for  toxic  chemicals  were 
determined  on  the  basis  of  dispersion 
modeling  and  a  combination  of  toxicity 
and  vapor  pressure;  the  Delaware 
"Sufficient  Quantity"  (SQ)  for  a  toxic 
chemical  is  defined  as  the  quantity  that 
would  create  a  potentially  lethal 
concentration  at  the  facility  boundary  if 
released  over  a  period  of  one  hour.  The 
thresholds  are  calculated  based  on  an 
assumption  of  a  100-meter  distance  to 
the  fenceline.  If  the  distance  at  a  facihty 
is  greater,  the  threshold  is  adjusted 
upward. 

For  flammable  materials,  Delaware 
provides  a  calculation  method  for 
determination  of  the  SQ  based  on  a 
comparison  with  propane.  The 
Delaware  calculation  is  based  on  the 
release  rate  calculated  for  propane  as 
sufficient  to  cause  death  or  permanent 
disability  from  heat  radiation  resiilting 
from  a  fireball  at  a  distance  of  100 
meters  from  the  point  of  release.  SQs  for 
other  flammable  substances  are 
calculated  based  on  the  properties  of  the 
substances  compared  to  the  properties 
of  propane.  Thresholds  can  be  adjusted 
upward  for  fenceline  distances  greater 
than  100  meters,  as  for  toxics. 

Delaware  speciflcally  excludes 
commercial  explosives  from  its  list.  For 
potentially  explosive  chemicals  that  are 
not  commercial  explosives,  SQs  are 
determined  by  relating  explosion  energy 
for  a  given  mass  of  material  to  an 
equivalent  mass  of  TNT.  The  scaling 
law,  which  relates  blast  overpressure, 
distance,  and  mass  of  TNT,  was  used  to 
calculate  SQs.  The  SQ  for  a  reactive 


substance  was  the  quantity  calculated  to 
create  an  overpressuxe  of  2.3  pounds  per 
square  inch  (psi)  at  a  distance  of  100 
meters. 

New  Jersey  Methodology.  New  Jersey 
thresholds  for  toxic  chemicals  are  set 
based  on  dispersion  modeling  and 
mortality  cur^s;  a  Registration  Quantity 
(RQ)  is  the  quantity  that  will  produce 
one  fatality  in  a  location  with  10,000 
people  per  square  mile.  New  Jersey  does 
not  currently  list  flammable  or 
explosive  substances. 

ORC  Methodology.  The  methodology 
recommended  by  the  Organization 
Resources  Counselors  (ORC)  for  the 
development  of  threshold  Quantities  for 
toxic  chemicals,  presented  by  ORC  to 
OSHA  in  public  hearings,  was  also 
reviewed.  This  method  uses  dispersion 
modeling,  assuming  the  total  quantity  of 
the  substance  released  immediately 
becomes  airborne,  to  determine  the 
quantity  of  a  toxic  substance  that  would 
lead  to  a  concentration  that  could  cause 
death  or  permanent  disability  at  a 
distance  of  100  meters  from  the  point  of 
release  from  a  one-hour  exposure. 

For  reactive  chemicals,  tne  threshold 
methodology  recommended  by  ORC  was 
the  same  as  that  used  by  Delaware  to 
develop  SQs  for  explosive  chemicals, 
described  above. 

EHS  TPO  Methodology.  The  threshold 
planning  quantities  (TPQs)  developed 
for  EHSs  are  based  on  a  ranking  of  the 
EHSs  according  to  their  potential  to 
become  airborne,  dispersion  potential, 
and  toxicological  properties,  with 
adjustments  based  on  chemical 
reactivity  and  other  factors.  To  develop 
the  TPQs  for  EHSs,  the  Immediately 
Dangerous  to  Life  and  Health  (IDLH) 
level  developed  by  the  National 
Institute  of  Occupational  Safety  and  ^ 
Health  (NIOSH),  or  an  approximation  of 
the  IDLH  based  on  animal  toxicity  data, 
was  used  as  an  index  of  toxicity. 
Physical  state  and  volatiUty  were  used 
to  derive  an  index  of  the  chemical's 
potential  to  become  airborne  and 
disperse.  The  two  indices  were 
combined  to  produce  an  overall  risk 
"ranking  factor"  defined  as  IDLHA^, 
where  V  is  the  index  of  potential  to 
become  airborne  and  disperse.  TPQs 
were  assigned  to  groups  of  EHSs 
according  to  their  relative  ranking. 

The  index  of  potential  to  become 
airborne  and  disperse  (V)  was  derived 
based  on  physical  state  and  volatility. 
For  EHSs  that  are  gases  imder  ambient 
conditions,  V  was  assiuned  to  have  a 
value  of  1,  Indicating  that  In  an 
accidental  release,  the  total  quantity  ot 
chemical  involved  in  the  release  could 
become  airborne.  For  liquids,  V  was 
calculated  by  estimating  the  rate  of 
volatilization  from  a  pool  (asmuned  to 
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be  one  caotiinster  is  defrfli)  on  a  fl8t«» 
non-abaorfaing  surface  using  eoiiations 
presented  in  Attacfament  1  of  tne 
Interim  Final  Rule  of  November  17, 
1906,  bsting  EHSs  umier  EPCRA  (SARA 
Title  III)  aection  302  (51  FR  4158©). 
Liquids  were  assumed  to  be  at  their 
boiling  point,  and  all  liquids  were 
assunnd  to  have  the  same  density  as 
water.  A  maas  transEar  cxrafficient  was 
astimatad  by  referenoe  to  water.  Because 
of  these  assumptions,  the  only  variables 
used  in  the  calculation  of  V  lAiera  the 
molecular  vmgfat  and  boiling  point  of 
the  liquid. 

The  EHSs  were  ranked  according  to 
tfas  ranking  fector  IDLHA/  and  assigned 
TPQs  of  1,  10. 100,  SOO,  1,000,  or  10,000 
pounds  tused  on  order  of  magnitude 
ranges  in  the  ranking  bctm.  The  TPQs 
an^nad  based  on  the  ranking  factors 
were  reviewed,  and  changes  were  made 
based  on  other  toxicity  data,  rapid 
absorption,  chemical  reactivity,  and 
cenaideratiaii  of  specific  handhng. 
formulation,  and  use  information. 

2.  Proposed  Threshold  Methodology 

Belative  Banking  for  Toxic  Chemicals. 
To  set  thresholds  for  toxic  chemicals. 
EPA  is  proposing  to  use  a  ranking 
method  similar  to  that  used  in 
developing  the  TPQs  for  EHSs,  as 
described  above,  modified  to  reflect  the 
diflarent  purposes  of  thresholds  tmder 
this  rulemaking:  i.e..  under  EPCRA 
(SARA  Title  luTsactian  302.  thredioUls 
only  trigger  reporting  by  facilities  to 
state  and  local  planners,  wrhile  imder 
CAA  section  112.  facilitiBS  with  listed 
sufastancas  in  quantities  exceeding  the 
threshold  will  be  required  to  comply 
with  prevention  requirements,  sxich  as 
the  development  of  risk  management 
plans.  Using  the  revisdd  threshold 
methodology,  a  ranking  factor  based  on 
toxicity  and  potential  to  become 
airborne  and  disperse  was  derived  as 
described  above.  In  some  cases,  revised 
toxicity  data  or  IDLH  values  were  used. 
Thresholds  were  assigned  by  order  of 
magnitude  ranges  in  the  ranking  factor 
threshold  quantity  categories  are  as 
follows:  5oio  pounds.  1.000  pounds, 
5,000  potuxls.  and  10.000  potmds.  The 
threshold  quantities  selected  are,  at  the 
minimum  levei  of  500  pounds, 
representative  of  drum-size  containers, 
and,  at  the  maximum  level  of  10.000 
poimds,  consistent  with  reporting 
requirements  already  in  place  for 
EPCRA  (SARA  Title  III)  under  sections 
311^12  end  302.  Under  EPCRA  (SARA 
Title  m)  secticns  311-312.  fadlitiefi 
must  submit  material  safety  data  aheats. 
chemical  lists,  or  inventory  reports  on 
hazardous  rhemkals  to  state  joid  local 
agendas  at  a  tbnaheld  lor  mast 
chemicals  of  IS^BOpoui^.  Uniar 


EPCRA  (SARA  Title  QQ  sectien  302.  &e 
maxiraum  TPQ  far  £HSs  is  10.000 
pounds;  the  presence  of  a  TPQ  of  an 
EHS  requites  fadlitiee  to  notify  state 
and  local  planners. 

A  relative  ranking  method  to  assign 
threeholxls  has  advantages  ower 
developing  substance-specific 
thresholds  based  on  dispersion 
modeling  because  airborne  dispersion 
modeling  involves  many  site-specific 
and  accident-specific  parameteis, 
including  the  distance  from  the  sooxoe 
to  the  conummity  or  fenoeline,  the 
conditions  under  which  the  chemical  is 
handled  (e.g..  temperature  and 
pressiffe),  the  topography  of  Ihe  area 
around  the  focility,  and  mrteorological 
conditions  at  the  time  of  the  release. 
The  Agency's  analysis  showed  thai 
assim^tirais  made  for  modeling  cause 
wide  tariations  in  the  results.  In 
addition,  the  relative  ranking  ttftes  into 
account  both  toxicity  and  volatility.  Air 
dispersion  modeling  alone  does  not  take 
into  account  the  potential  for  a 
substance  to  become  airborne.  This 
relative  ranking  method  also  is 
consistent  with  the  methodology  for 
assigning  TPQs  under  EPCRA  (SARA 
Title  m)  section  302. 

This  methodology  has  been  applied  to 
develop  thresholds  lor  additional 
substances  that  would  be  listed  if  EPA 
chose  the  option,  discussed  above,  of 
adopting  the  entire  hst  of  EHSs 
regulated  under  EPCRA  (SARA  Title  m) 
section  302.  Referto  the  technical 
background  documents  in  the  docket  for 
more  information  on  thrediolds  for 
EHSs  not  proposed  for  listiitg. 
Thresholcb  have  been  developed  using 
this  methodology  for  the  four  toxic 
chemicals  discussed  previously,  that 
appeared  to  meet  the  listing  criteria  but 
have  not  been  proposed  for  listing 
because  of  questionable  toxicity  data  or 
because  they  are  not  expected  to  be 
produced  in  commercial  quantities  in 
the  futore.  The  thresholds  £ar  these 
chemicals  would  be:  chlordane  (57-74- 
9),  5,000  pounds;  methacryloyl  chloride 
(S20-46-7).  SOO  pounds;  methyl  vinyl 
ketone  (78  04  4).  500  poimds; 
tetraetfayUead  (7&-00-2),  1,000  pounds. 

Threshold  Methodology  for 
Flammable  Substances.  EPA's  analysis 
of  the  hazards  of  flammable  chemicals 
indicates  that  the  greatest  hazard  to  the 
public  from  these  substance  is  from 
v^rar  cloud  explosions.  Historical  data 
indicate  that  vapor  doud  explosians  are 
unlikely  ba  vapor  douds  containing 
quantities  less  than  10.000  pounds.  Tha 
quantity  in  a  vapor  doud  resulting  from 
an  aoddental  reiiease  of  a  flammable  gas 
or  volatile  flamiBahle  liquid  could  vary 
gFaa%  depending  on  site-specific  aad 
acddsBt-^ecificcandiliDns.  as  ¥rall.BS 


propterties  of  the  obemical  released. 
Because  it  would  be  difficult  to  set 
chemical-specific  thresholds  based  en 
all  these  factors,  EPA  is  proposing  to  eet 
the  thresholds  for  all  the  li^ed 
flammable  substances  at  10,000  pounds. 
EPA  believes  that  this  threshold  is 
conservative  and  protective  of  the 
public  because  the  vapor  cloud  Tesuhing 
from  a  release  of  10.000  pounds  would 
probably  contain  a  quantity  less  than 
10.000  pounds,  even  though  all  of  the 
listed  flammable  silbstances  are  gases  «r 
volatile  liquids.  Establishing  one 
threshold  for  all  the  flammable 
substances  on  the  hst  also  simplifies  &e 
regulatory  process. 

Threshold  K4ethodo!ogjrfor 
Explosives.  EPA's  analysis  of  explosives 
indicates  that  a  blast  wave  overpressure 
of  3.0  p$i  from  a  detonation  could  have 
potentially  lethal  effects  in  tbe     . 
community  beyond  the  fenceline  of  a 
facility.  This  overpressure  level  could 
cause  serious  structural  damage  to 
buildings,  lead  to  serious  wounds  from 
flying  glass,  and  potentially  cause 
eardrum  rupture.  EPA  used  the  scaling 
law  of  distances,  %idudi  relates  quantity 
of  explosive  material  and  distance  for  a 
given  oveipressure,  to  estimate  the 
quantity  of  high  explosives  that  would 
produce  an  ovecpressure  of  3.0  psi  at  a 
di^ance  of  100  meters  in  the  event  of 
a  detonation.  Based  on  this  calculation, 
EPA  dedded  to  set  the  threshold  for 
high  explosives  at  5^000  pounds. 
Although  individual  high  explosives 
may  vary  in  their  explosive  power,  the 
variations  are  not  very  great;  high 
explosives  function  by  dMonation  esid 
produce  similar  results  for  a  givm 
weight.  EPA  believes,  therefrne.  that  It 
is  appropriate  to  apply  one  threshold 
quantity  to  all  high  ocplosives.  This  is 
consistent  with  the  approach  used  by 
BATF  to  set  storage  distances  for  hi^ 
explosives;  BAIT  uses  one  table  of 
distances  for  all  high  explosives.  £PA 
behaves  that  this  threshold  will  a^ply 
primarily  to  manufacturers  of  high 
explosives,  who  have  larger  quantities 
available  on  site  vnth  the  potential  for 
catastrophic  releases.  Users  of 
explosives  (e.g..  for  industrial  ttses, 
construction,  or  mining)  would 
probably  not  have  enou^  high 
explosives  present  at  one  time  to  meet 
this  threshold;  lower  quantities  on  site 
and  existing  regulations  would  reduce 
the  likelihood  of  catastrophic  eventts  at 
these  fadlities. 

3.  Other  Thxashold  Options 

The  Agenqr^B  potopoaad  options  far 
the  tfase^Kdd  qimitity  mBtfawdolapr 
relate  to  tha  nhysicEl/chemical 
pioperties  of  ^  sabetancee  and  the 
spedfic  iannl  Ifait  I 
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presents  (i.e.,  toxicity,  flammability, 
explosivity).  EPA  recognizes  however, 
that  the  impact  of  a  release  in  a 
particular  instance  may  be  greater  or 
lesser  depending  upon  site-specific 
considerations  and  that  there  may  be 
other  factors  that  can  be  accounted  for 
in  a  methodology  to  determine  a 
threshold  quantity.  These  other  factors 
may  include  industry  class  or  facility 
type  in  which  a  particular  chemical  is 
typically  handled  or  used.  For  example, 
a  threshold  quantity  for  a  particular 
chemical  could  be  adjusted  if  it  is 
typically  handled  at  elevated 
temperatures  and  pressures.  Other 
factors  that  might  be  considered  under 
this  approach  include  typical  SIC  codes 
in  which  a  particular  chemical  is 
handled,  typical  population  density  and 
sensitivity  around  types  of  facilities  that 
handle  a  particular  chemical  (e.g.,  a 
chemical  may  be  typically  used  at 
remote  locations,  far  from  dense 
population  centers  or  sensitive 
ecosystems),  or  process  type  in  which  a 
chemical  is  typically  involved.  The 
advantages  of  this  approach  Would  be 
that  il  would  more  specifically  tailor 
threshold  quantities  based  on  common 
use  patterns  of  a  substanc&KThff 
disadvantage  woiUd  be  that  this 
approach  would  not  apply  to  ubiquitous 
chemicals  that  are  used  in  a  wide 


Vdpor  Quantity  Method  (Toxics).  EPA 
considered  a  method  similar  to  that 
recommended  by  ORG  for  development 
of  threshold  quantities  for  toxics,  as 
described  above.  To  derive  threshold 
quantities  by  this  method,  a 
concentration  level  equal  to  the  IDLH  or 
its  equivalent  was  assumed  to  be 
reached  at  a  distance  of  100  meters  from 
the  source  of  the  release.  A  release  rate 
that  would  produce  that  concentration 
level  at  100  meters  was  calculated  using 
air  dispersion  modeling  techniques.  The 
dispersion  modeling  used  was  based  on 
equations  presented  in  Technical 
Guidance  for  Hazards  Analysis  (EPA, 
FEMA,  and  DOT.  1987).  For  the 
calculations,  moderate  conditions  of  a 
wind  speed  of  10  miles  per  hour  (4.4 
meters  per  second),  atmospheric 
stability  D,  and  urban  conditions  were 
assumed.  The  duration  of  the  release 
was  assumed  to  be  30  minutes,  and  a 
quantity  was  calculated  by  multiplying 
the  release  rate  by  the  duration. 
Threshold  quantities  were  assigned 
based  on  the  calculated  quantity,  with 
500  pounds  as  the  lower  bound  and 
10,000  pounds  as  the  upper  bound. 
Refer  to  the  technical  background 
documents  in  the  docket  for  more 
information  on  thresholds  developed 
using  this  methodology 


the  thresholds  for  toxic  substances 
under  this  rulemaking.  However,  the 
purpose  of  the  TPQs  is  to  trigger 
reporting  by  the  faciUty  to  state  and 
local  emergency  planners  of  the 
presence  of  an  EHS.  The  community 
planners  then  carry  out  an  analysis  of 
the  hazards  posed  by  the  substance  and 
use  this  analysis  to  set  priorities  for 
commimity  planning.  The  primary 
purpose  of  the  threshold  quantities 
luider  this  rule,  however,  is  to  trigger 
mandatory  prevention  requirements  to 
prevent  the  catastrophic  accidental 
release  of  a  regulated  substance. 
Therefore,  thresholds  under  this  rule 
should  represent  quantities  that  are 
sufficiently  hazardous  (i.e.,  pose  a  risk 
of  catastrophic  event)  to  merit  the 
requirement  for  a  risk  management  plan 
on  a  site-specific  basis.  These  quantities 
should  be  higher  than  the  TPQs,  which 
only  represent  a  level  where  the  hazard 
should  be  considered  for  planning 
purposes.  EHSs  on  the  proposed  list 
with  TPQs  of  1,10.  or  100  pounds 
generally  have  threshold  quantities  of  . 
500  poiuids  in  today's  proposed  rule, 
based  on  the  revised  methodology;  those 
^with  TPQs  of  500  pounds  generally  have 
j^-i,000-pound  thresnolds;  and  those  with 
f*iTPQs  of  1.000  pounds  generally  have 
/  threshold  quantities  of  5.000  pounds. 


substance  becomes  airborne.  It  does  not 


variety  of  applications,  such  as  chlorine, 

ammonia,  and  sul&ric  acid,  which  are '     ,         .     ,.      .       .     i  ^-     »i.  . 

also  chemicals  that,  according  to  >/lTu.'^!;,!!!f  ,f„Tu'„'^LP™,P!ri!'  ^** 

Agency  data,  are  frequently  involved  in " 

accidental  releases  and  incidents 

involving  deaths  and  injuries.  A  greater 

disadvantage  to  this  approach  is  that  the 

intrinsic  hazard  of  a  chemical  will  still 

be  present  even  when  it  is  used  outside 

of  a  "typical"  scenario;  it  would  not 

account  for  the  potential  for  chemical 

accidents  in  all  possible  handling  or  use 

scenarios.  Also,  based  on  current  data 


.A 

THis  method  df  assigning  thresholds     /  TPQ  of  10,000  pounds  generally 
assumes  that  the  total  quantity  of  the       I  corresponds  to  a  threshold  of  10,000 


limitations,  EPA  believes  it  is  not 
feasible  to  develop  a  methodology  that 
adopts  a  typical  use  factor  and  that 
would  still  be  applicable  uniformly 
nationwide.  The  Agency  requests 
comments  on  methods  or  supporting 
data  which  would  permit  the  use  of  the 
aforementioned  factors  (or  other  factors) 
to  establish  threshold  quantities. 

In  developing  the  proposed  threshold 
methodologies,  the  Agency  also 
considered  four  additional  options, 
which  are  discussed  below.  Three  of 
these  methodologies  are  based  on 
intrinsic  properties  of  each  substance 
(i.e.,  physical/chemical  properties, 
toxicity,  explosivity,  flammability).  The 
foxuth  option  is  the  adoption  of 
thresholds  already  developed  by 
another  agency.  EPA  requests  comments 
on  these  methodologies. 


might  affect  the  likelihood  of  an 
accidental  release.  The  volatility  of  the 
listed  chemicals  is  not  taken  into 
account;  e.g..  a  gas  could  be  assigned  the 
same  threshold  as  a  liquid  with 
relatively  low  volatility  if  the  toxicity  of 
the  substances  were  similar.  Thus, 
thresholds  assigned  by  this  method  rank 
the  chemicals  primarily  by  toxicity. 
Because  it  seems  probable  that,  under 
most  circumstances,  a  gas  would  be 
more  likely  to  be  released  to  the  air  than 
a  liquid  with  a  low  vapor  pressure,  it 
seems  reasonable  that  gases  should  have 
lower  thresholds  than  liquids  with  the 
same  toxicity.  In  addition,  the 
assumptions  (e.g.,  wind  speed, 
atmospheric  conditions,  duration  of 
release)  used  in  the  dispersion  models 
have  a  major  effect  on  the  results;  many 
different  quantities  could  be  calculated 
for  the  same  chemical,  depending  on  the 
modeling  assumptions  made.  The 
conditions  afl^ecting  an  actual  release 
could  vary  greatly;  therefore,  the  results 
of  chemical-specific  calculations  such 
as  those  used  under  this  method  may 
have  little  relation  to  what  might 
happen  during  an  actual  release. 

TPQ  Method  (Toxics).  EPA  also 
^considered  using  the  TPQs  under 
EPCRA  (SARA  Title  III)  section  302  as 


pounds. 

Alternative  Overpressure  Levels  « 

(Explosives).  EPA  considered  basing  th^ 
threshold  quantity  for  explosives  on 
other  overpressure  levels;  for  example, 
an  overpressure  of  2.0  psi,  a  level  which 
could  cause  the  partial  collapse  of  walls 
and  roofs  of  houses,  would  give  a 
threshold  quantity  of  2,000  pounds. 
However,  EPA  believes  threshold 
quantities  calculated  using  the 
overpressure  level  of  3.0  psi  are 
consistent  with  quantities  that  might 
have  a  catastrophic  effect  in  case  of  an 
accidental  release. 

Adopting  OSHA's  Thresholds 

For  chemicals  listed  under  both 
OSHA's  chemical  process  safety 
standard  and  the  list  of  regulated 
substances  under  CAA  section  112(r), 
EPA  considered  adopting  thresholds 
established  by  OSHA.  Because  the 
OSHA  standard  is  designed  to  protect 
employees  from  hazards  associated  with 
accidental  releases  of  OSHA-Usted 
chemicals  in  the  workplace,  EPA 
assumed  that  the  OSHA  thresholds 
represent  accepted  quantities  that,  if 
accidentally  released,  would  be 
reasonably  anticipated  to  cause  death, 
injiuy.  or  serious  adverse  health  effects 
in  the  woricplace.  EPA's  proposed 
thresholds  are  intended  to  be  protective 
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of  the  public  out«i40  the  workplace  or 
offsits. 

EPA  raviewad  Ihe  threafaolds  under 
OSHA's  standard  for  chemicals  on  both 
lists  and  detennined  that  EPA's 
thresholds  gsneraliy  an  greater  than  or 
equal  to  OSHA's  thiesiHilds.  EPA  also 
noted  that  there  are  IS  stibstasoes  for 
which  EPA's  thresholds  are  lower  than 
OSHA's.  These  substances  {CAS 
numbers  in  parentheses)  and  their 
OSHA  thresholds  are:  Ammoma 
(anhydrous)  (7664-«l-7i.  10.000 
pounds:  ammonia  (aqueous  solution, 
concentration  greater  than  44  percent) 
(7664-41-7).  15,000  pounds;  boron 
trichloride  (10294-34-5).  2.500  pounds: 
bramine  (7726-95-6).  1,500  pounds; 
chlorine  (7782-50-5),  1,500  pounds; 
chlorine  dioxide  (10049-04-4).  1,000 
po«iiids;  fluorine  (7782-41-4).  1.000 
pounds;  foripaldebyde  (50-00-0).  1.000 
(KMmds;  hydrogen  chloride  (anhydrous) 
(7647-01-0).  5.000  pounds:  hydrogen 
cyanide  (anhydrous)  (74-90-e).  1.000 
pounds;  hydrogen  fluoride  (7664-3&-3), 
1.000  pounds;  hydrogen  peroxide 
(concentration  52  percent  or  greater) 
(7722-64-1).  7.500  pounds;  hydrogen 
sulfide  (7783-06-4),  1.500  pounds; 
nMthyl  chloride  (74-87-3),  15.000 
pounds:  and  methyl  mercaptan  (74-93- 
1).  5.000  pounds. 

The  thresholds  proposed  today  for  the 
list  of  regulated  substances  under  CAA 
section  112(r)  generally  are  not  equal  to 
those  for  the  highly  hazardous 
substances  listed  under  the  OSHA 
standard.  Thresholds  that  are  protective 
of  the  worker  may  differ  from  levels  that 
are  protective  of  the  public.  EPA 
believes  it  is  reasonable  for  the  EPA 
thresholds  generally  to  be  equal  to  or 
greater  than  the  OSHA  thresholds 
because  woikers  generally  are  located 
closer  to  the  chamicak  than  the  public. 
EPA  recognises  that  OSHA's  thresholds 
for  the  15  substances  discussed  above 
we»e  established  by  rulemaking,  which 
may  indicate  a  consensus  on  the  amount 
that  can  be  reasonably  anticipated  to 
cause  serious  adverse  effects  not  only 
within  the  workplace  but  also  on  the 
public.  This  consensus  may  support 
raising  EPA's  thresholds  for  these  15 
substances  to  OSHA's  levels,  fiowever, 
EPA  has  proposed  thresholds  lower 
than  OSHA's  for  these  15  substances 
because  EPA  believes  that  the  scientific 
methodology  appUed  to  determine  the 
protective  thresholds  for  these  15 
chemicals  should  be  consistent  with 
that  used  br  the  remaining  substances 
on  the  EPA  list.  By  adopting  a 
consistent  methodology,  EPA  can 
ensure  that  there  is  a  reasonable 
relationship  between  ^  thi^holds  for 
substances  on  EPA's  list  that  are  od 
OSHA's  hst  and  those  that  are  not.  and 


between  sabstanoes  listed  in  die  initial 
rulemaking  and  those  added 
subsequently  by  petition  or  oAer 
revision.  The  Agency  request 
comments  on  these  issues  and.  given  the 
extent  to  which  this  rule  and  the  rule 
promulgated  by  OSHA  overlap,  the 
degree  that  acddental  releases  of  toxics, 
flammables  and  explosives  «id  their 
corresponding  offsite  effects  will  be 
reduced  by  the  OSHA  rule. 

EPA  requests  comments  on  the 
proposed  xoethodologies  for  establishing 
^c^hold  quantities  tor  toxic, 
flammable,  and  explosive  substances 
covered  in  this  jHoposed  rule.  EPA  also 
requests  comments  on  options 
considered  for  setting  thresholds. 

4.  Determination  of  Presence  of 
Threshold  Quantity 

The  purpose  of  the  threshold 
determination  is  to  evaluate  (a)  whether 
a  faciUty  is  covered  for  a  specific 
regulated  substance  and  (b)  whether  a 
particular  location  within  the  facility  is 
subject  to  regulations  based  on  the 
presence  of  the  substance.  In  deciding 
now  the  presence  of  a  threshold 
quantity  of  a  listed  substance  at  a 
facility  should  be  determined,  EPA 
considered  several  po£4iibilities  and 
reviewed*the  methods  used  by  other 
agencies  and  programs.  Under  section 
302  of  EPCRA  (SARA  Title  HI),  a  facility 
is  covered  if  the  total  quantity  of  an  £HS 
present  on  site  at  any  one  time  is  in 
excess  of  its  TPQ.  New  Jersey's 
threshold  also  is  applied  to  the 
maximum  quantity  on  site  at  any  time. 
Under  Delaware's  approach,  facilities 
must  determine  the  maximum  quantity 
of  a  toxic  chemical  that  could  be 
released  at  one  time,  using  guidance 
provided  by  the  state  to  occount  for 
facility-specific  factors,  if  this  potential 
release  quantity  is  greater  than  tlie 
threshold,  the  facility  is  covered  by  the 
Delaware  RMP  regulations.  OSHA 
proposed  that  the  threshold  quantity  be 
based  on  the  amount  used  in  a  process, 
rather  than  the  quantity  on  site,  to 
determine  whether  a  threshold  quantity 
is  present,  where  a  process  is  defined  as 
"any  use.  storage,  manufacturing, 
handling,  processing,  or  the  on-site 
movement.  .  .,  or  combination  of  these 
activities."  Vessels  that  are 
interconnected  or  vessels  that  are  not 
interconnected  but  could  be  involved  in 
a  potential  release  are  considered  a 
single  process. 

EPA  is  proposing  to  apply  the 
threshold  quantity  to  the  maxiBium  total 
quantity  of  a  sub^ance  in  a  pnxxss. 
using  the  same  definition  used  by 
OSHA.  Hiis  definition  would  apply  to 
the  maximum  quantity,  at  any  one  time, 
in  a  single  vessel,  or  in  several  vessels 


that  could  be  liwolvad  at  one  time  in  ■ 
potential  release,  or  in  a  group  of 
interconnected  vessels.  Interconnected 
vessels  could  include,  for  example, 
storage  tanks,  surge  tanks,  or  %veigh 
tanks  that  may  be  connected  to  anotfier 
vessel  or  processing  system  by  pipes, 
pumps,  or  other  conv^aace  equipment 
used  to  transfer  a  substance  from  one 
vessel  to  another.  The  proposed 
approach  to  determining  whether  a 
facility  or  location  is  covered  focuses  oa 
the  quantity  of  a  substance  that  could  be 
released  in  a  single  accident.  For 
example,  if  a  fodlity  uses  300  pounds  of 
chlorine  in  one  process,  uses  150 
pounds  to  treat  wastewater,  and  stores 
600  pounds,  the  facility  would  have  a 
total  of  1,050  poimds  quantity  on  site. 
The  proposed  threshold  quantity  for 
chlorine  is  1,000  pounds.  If  all  of  tiie 
chlorine  is  kept  and  used  in  a  single 
area,  where  a  fire  or  explosion  could 
affect  the  dilorine  cylinders,  more  than 
1,000  pounds  have  the  potential  of 
being  released  in  a  single  incident, 
thereby  exceeding  the  threshold.  If, 
however,  the  process  area,  storage  area, 
and  wastewater  treatment  facility  are 
widely  separated  (and  not  otherwise 
interconnected  by  pipes,  pumps,  or 
other  conveyance  equipment),  a  single 
incident  would  be  unlikely  to  lead  to  a 
large  chlorine  release.  O'A  also  believes 
that  considering  only  the  quantity  in 
one  vessel  or  interconnected  vessels 
would  not  be  sufficiently  protective  in 
some  cases.  For  example,  debris  from  an 
explosion  could  puncture  a  neaiby 
container,  or  a  fire  could  cause  a 
number  of  containers  or  pipes  to 
rupture.  Therefore,  EPA  is  also 
proposing  that  thra^hold  determination 
consider  all  vesses  located  sufficiently 
close  to  each  other  that  they  might  be 
involved  in  a  release  at  one  time.  EPA 
believes  this  approach  is  relatively 
simple  to  implement  and  verify  and  also 
reasonably  approximates  the  potential 
release  quantity.  The  Agency 
recognizes,  however,  that  this  method  of 
threshold  determination  would  ndi 
address  some  potentially  hazardous 
situations.  Different  materials  with  the 
same  characteristic  (e.g.,  flammability), 
or  different  materials  with  various 
hazards,  that  are  stmed  in  tilose 
proximity  to  each  other  but  are  all 
stored  in  quantities  below  the  threshold 
quantity,  might  pose  a  potential  hazard 
to  the  community,  but  the  threshold 
quantity  would  not  be  exceeded  because 
each  substance  is  considered 
individually.  EPA  believes  it  is  not 
feasible  to  attempt  to  address  all 
potential  hazards  of  combinations  of 
substances.  B'A  requests  com  man ts  on 
the  proposed  approadi. 


\>» 


^ 


Federal  Register  /  Vol.  58,  Na  11  /  Tuesday.  January  19.  1993  /  Proposed  Rules 


5115 


EPA  considered  applying  the 
threshold  quantity  to  the  total  quantity 
on  site  at  a  ticility,  as  under  ETCRA 
(SARA  Title  III)  section  302.  A  facility 
would  be  covered  if  it  had  present  an 
amount  of  a  listed  substance  exceeding 
its  threshold  quantity  ragardless  of  iXs 


piirposes  from  inclusion  in  the 
threshold  determination:  substances 
that  are  a  structural  component  of  the 
facility:  substances  used  for  routine 
janitorial  maintenance:  substances  in 
consumer  products;  and  substances  in 
water  drawn  from  the  environment  or 


location  or  distribution  on  the  site.  T^is^'^mimicipal  sources.  EPA  also  would 


method  is  clear  and  unambiguous:  no 
complicated  formulas  or  de^itions 
need  to  be  applied.  The  Agency 
beUeves.  however,  that  it  is  unlikely 
that  the  contents  of  several  vessels  that 
are  not  interconnected  and  that  are 
widely  separated  would  be  released 
simultaneously,  causing  a  catastrophic 
event  Therefore,  using  the  total 
quantity  on  site  for  threshold  quantity 
determination  appears  to  be  an  overly 
conservative  approach. 

Another  approach  considered  was  to 
base  determination  of  the  threshold  on 
the  maximum  quantity  of  the  regulated 
substance  capable  of  being  released  in  a 
worst-case  accidental  release.  This 
approach  is  used  by  Delaware  for  toxic 
chemicals.  Under  the  Delaware 
regulation,  the  facilities  must  calculate 
a  worst-case  potential  release  quantity 
based  on  formulas  provided.  Some 
difficulties  have  been  reported  writh  this 
approach:  for  example,  tne  calculations 
require  a  technical  knowledge  not 
available  at  the  full  range  of  potentially 
covered  fadUties.  Again.  EPA  believes 
this  approach  may  present  enforcement 
and  compliance  problems  due  to  the 
lack  of  easily  verifiable  criteria.  EPA 
requests  comments  on  the  proposed 
definition  for  threshold  quantities  and 
the  altamative  approaches  considered  as 
options. 

5.  Threshold  Exemptions 

EPA  is  proposing  several  exemptions 
to  limit  the  quantities  of  substances 
included  in  the  threshold 
determination.  EPA  would  adopt  the 
exemption  applied  under  EPCRA 
(SARA  Title  UI)  which  does  not 
consider  substances  in  mixtures  if  they 
represent  less  than  one  percent  of  the 
mixture  by  weight  Regulated 
substances  in  such  dilute  solutions  are 
unlike^  to  pose  a  hazard  to  the 
community  in  the  event  of  an  accidental 
release.  In  addition,  it  might  not  be 
feasibla  in  many  cases  for  facilities  to 
calculate  small  quantities  of  substances 
that  may  be  contained  in  mixtures. 

EP.^  also  is  proposing  to  exempt 
substances  contained  in  "articles"  from 
the  threshold  determination.  The  OSHA 
definition  of  an  article  would  be  used 
(29  CFR  1910.1200(b)).  Batteries  (after 
their  manufacture)  would  be  considered 
articles  under  this  definition.  In 
addition.  EPA  is  proposing  to  exempt 
substances  used  lor  {he  billowing 


Aj^mpt  activities  in  laboratories  when 
unlSer  the  supervision  of  a  technically 
qualified  person.  EPA  considers  it  less 
likely  that  si^stences  stored  in  these 
exempt  forms  could  be  involved  in 
accidental  releases  of  a  catastrophic 
natiu^. 

These  proposed  exemptions  parallel 
the  exemptions  provided  under  EPCRA 
(SARA  Title  III)  sections  311  and  312  for 
threshold  calculations.  EPA  recognizes 
that  under  EPCRA  (SARA  Title  m) 
section  302.  there  are  no  similar 
exemptions  from  thresfat^d 
determination.  However,  as  noted 
previously,  EPCRA  (SARA  Title  HI) 
section  302  does  not  require  facility- 
specific  prevention  measures,  in 
contrast  to  the  requirements  of  CAA 
section  112{r).  EPA  befieves  these 
exemptions  are  necessary  to  avoid 
covering  facilities  Whose  use  of  the 
substances  does  not  merit  the 
substantial  regulations  required  imder 
the  CAA  and  facilities  who  do  not 
directly  use  the  substance  because  it  is 
contained  in  an  article,  in  process  water, 
in  other  products,  or  in  specific 
supervised  situations.  For  example, 
without  the  article  exemption,  car 
dealers  and  service  stations  could  Ira 
covered  because  of  the  acid  in  car 
batteries.  Under  EPCRA  (SARA  Title  m) 
section  302,  facihty  notification  to  local 
and  state  emergency  planners  may  be 
appropriate  in  order  for  them  to 
consider  the  risk  to  the  community,  but 
mandatory  prevention  requirements  in 
all  cases  would  be  excessive. 

In  addition,  EPA  is  proposing  to 
exempt  listed  flammable  substances 
used  solely  for  facility  consumption  as 
fuel.  This  exemption  is  consistent  with 
OSHA's  approach  in  its  proposed  rule 
for  process  safety  management 

6.  Considerations  for  Mixtiu«s 

EPA  notes  that  certain  listed 
substances  are  covered  only  if  they  are 
in  concentrations  by  weight  above 
specified  levels:  for  example, 
hydrochloric  acid  would  be  covered 
only  when  it  is  in  solution  at  a 
concentration  of  25  percent  or  greater, 
aqueous  solutions  of  ammonia  must  be 
considered  only  if  the  concentration  is 
20  percent  or  greater,  and  hydrogen 
peroxide  solutions  must  be  considered 
if  the  concentration  is  greater  than  52 
percent  Statiooaiy  sources  would  not 
be  required  to  estimate  quantities  of 


more  dilute  solutions  of  these 
substances.  These  concentrations 
represent  typical  industry  handling  of 
these  mixtures.  For  mixtures  or 
solutions  of  other  listed  substances, 
determination  of  whether  a  threshold 
quantity  is  present  would  be  based  on 
the  quantity  of  the  listed  substance  in 
the  mixture  or  solution.  For  example, 
for  a  25  percent  solution  of  a  listed 
substance  with  a  threshold  quantity  of 
500  pounds,  more  than  2.000  pounds  of 
the  solution  would  be  needed  to  exceed 
the  threshold  for  the  listed  substance. 

IV.  Other  Issues 

A.  State  Programs 

The  Act  encourages  states  to  develop 
programs  to  implement  CAA  statute 
requirements.  B*A  will  be  publishing 
guidatice  to  assist  in  the  development  of 
state  programs  and  in  the 
implementation  of  section  112(r) 
requirements.  Section  112(i)(l)  indicates 
that  states  may  submit  State  Program 
Plans  outlining  the  implementation  and 
enforcement  of  section  112(r) 
requiremants.  The  chemical  list  and 
reporting  thre^olds  EPA  adopts  will 
provide  a  minimum  set  of  requirements 
for  stete  programs  to  adopt.  States, 
however,  are  not  restricted  fro*  having 
a  more  stringent  program  than  the  one 
EPA  is  proposing. 

Several  states  have  developed  their 
own  chemical  accident  prevention 
regulations.  As  previously  noted, 
Cahfomia,  Delaware,  and  New  Jersey 
already  have  chemical  accident 
prevention  regulations  that  require 
facilities  to  develop  and  implement  ritk 
management  plans.  For  each  of  these 
programs,  the  applicability  of  the 
regulations  is  determined  by  a  list  of 
chemicals  with  reporting  thresholds. 
The  California  program  uses  the  Ust  and 
thresholds  established  under  EPCRA 
(SARA  Title  ID)  section  302;  that  is,  the 
CaUfomia  program  covers  all  360 
extremely  hazardous  substances  on  the 
EPCRA  (SARA  Title  lU)  section  302  list 
at  their  TPQs.  New  Jersey  has  developed 
its  own  Ust  of  chemicals  and  thre^okb. 
Delaware  has  also  developed  a  separate 
list;  Delaware's  thresholds  are 
dependent  on  both  the  quantity  of  the 
substance  on  site  and  the  distance  to  the 
nearest  population.  If  an  established 
state  program  does  not  include  all  the 
substances  at  the  threshold  quantity  set 
by  EPA  (or  at  a  lower,  more  stringent 
threshold),  the  program  would  have  to 
be  revised  to  bring  it  into  compliance 
with  the  Fadaral  requirements  wbeo 
they  are  promulgated. 
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B.  OSHA's  List  of  Highly  Hazardous 
Chemicals 

In  developing  the  proposed  list  of 
substances  and  thresholds,  EPA 
considered  the  possibility  of  adopting 
the  list  of  highly  hazardous  chemicals 
and  thresholds  OSHA  lists  for  its 
chemical  process  safety  standard.  EPA 
conducted  its  analysis  based  on  the 
proposed  OSHA  standard  available  at 
the  time,  with  coordination  with  OSHA 
between  their  proposal  and  Bnal 
versions.  However,  OSHA's  list  does  not 
include  all  the  substances  mandated  for 
listing  by  Congress.  It  does  not  include 
all  EHSs  that  meet  EPA's  proposed 
criteria  and  includes  several  substances 
that  EPA  cannot  list  imder  the  Act.  It 
also  includes  a  number  of  substances 
that  are  not  in  commercial  production. 
EPA  is  required  to  consider  likelihood 
of  a  release;  substances  that  are  not  in 
commercial  production  would  be 
unlikely  to  be  released  in  significant 
quantities.  Therefore,  the  OSHA  list 
does  not  meet  EPA's  Congressional 
mandate.  Approximately  20  percent  of 
OSHA's  list  is  made  up  of  reactive 
chemicals.  EPA  is  currently  considering 
whether  reactive  chemicals  pose  a 
potential  threat  to  the  public  health  or 
welfare  (as  opposed  to  worker  safety), 
and  is  deferring  listing  such  substances 
for  the  accidental  release  provisions 
pending  further  analysis  of  their 
hazards.  For  these  reasons,  EPA 
determined  the  OSHA  list  could  not  be 
adopted  in  its  entirety.  EPA  and  OSHA 
continue  to  work  together  to  coordinate 
their  Usts  to  the  extent  possible. 

EPA  has  proposed  the  same  method 
as  OSHA  for  determining  whether  the 
quantity  of  a  substance  at  a  facility 
exceeds  the  threshold.  However,  EPA 
and  OSHA  used  different  methods  to 
assign  threshold  quantities.  EPA's 
proposed  list  includes  61  chemicals  that 
also  are  listed  by  OSHA  (50  on  EPA's 
list  of  toxic  substances  and  1 1  on  the  list 
of  flammable  substances).  Of  the 
substances  that  are  listed  by  both  OSHA 
and  EPA,  10  (9  toxics  and  1  flammable) 
have  identical  thresholds.  EPA's 
thresholds  are  higher  than  OSHA's  for 
36  substances  (26  toxics  and  10 
flammables);  because  OSHA's 
thresholds  relate  to  worker  protection, 
while  EPA's  are  intended  to  protect  the 
community,  it  is  reasonable  that  EPA's 
thresholds  should  be  higher.  However, 
OSHA's  thresholds  are  higher  for  15 
substances. 

C.  Relationship  to  EPCRA  (SARA  Title 
UI)  Section  302/303 

Under  EPCRA  (SARA  Title  m)  section 
302,  EPA  published  a  list  of  extremely 
hazardous  substances  (EHSs)  and 


threshold  planning  quantities  (TPQs). 
Facilities  with  EHSs,  in  quantities 
exceeding  the  TPQ  must  notify  the  State 
Emergency  Response  Commission  and 
Local  Emergency  Planning  Committees. 
IdentiRcation  of  fadlitias  with  EHSs 
above  their  TPQs  is  intended  to  provide 
local  emergency  plaimers  with  a  basis 
for  further  analysis  of  the  potential 
danger  posed  by  these  facilities.  The 
TPQs  do  not  trigger  any  specific 
requirements,  other  than  notification 
and  designation  of  a  facility  coordinator, 
for  facilities  with  EHSs,  nor  do  they 
trigger  any  specific  emergency  planning 
requirements  at  the  facility  other  than 
cooperation  with  the  state  and  local 
planners  in  the  planning  process. 
However,  some  fodlities  already  may  be 
instituting  prevention  programs,  based 
especially  on  the  heightened  awareness 
of  hazards  that  has  resulted  from  EPCRA 
(SARA  Title  ID)  section  303  activities. 
.The  main  distinction  between  EPCRA 
(SARA  Title  III)  section  303 
requirements  and  the  CAA  requirements 
is  that  EPCRA  (SARA  Title  III)  section 
303  focuses  on  community  planning, 
while  the  CAA  focuses  on  planning  at 
the  facility  for  accident  prevention  and 
response.  The  hst  of  substances  and 
threshold  quantities  being  proposed 
under  CAA  section  112(r)  triggers 
mandatory  prevention  requirements  by 
facilities  for  prevention  of  accidental 
releases.  EPA,  therefore,  believes  it  is 
appropriate  that  the  list  of  toxic 
chemicals  under  CAA  section  112(r) 
should  be  limited  to  gases  and  volatile 
liquids  with  evidence  of  production, 
unlike  the  EHS  list,  which  is  based  only 
on  toxicity,  and  that  the  thresholds  for 
toxic  chemicals  under  CAA  section 
112(r)  should  be  higher  than  the  TPQs 
under  EPCRA  (SARA  Title  III)  section 
302.  In  addition,  determination  of  the 
presence  of  a  TPQ  of  an  EHS  under 
EPCRA  (SARA  Title  III)  section  302  is 
based  on  the  total  quantity  of  the  EHS 
at  the  facility,  while  under  CAA  section 
112(r),  the  proposed  method  of 
threshold  determination  is  based  on  the 
quantity  of  the  regulated  substance  in  a 
process.  EPA  believes  it  is  appropriate 
under  EPCRA  (SARA  Title  III)  section 
302  to  identify  facilities  based  on  the 
total  quantity  on  site;  emergency 
planners  can  then  take  factors  such  as 
location  and  distribution  of  vessels  into 
account  when  setting  priorities  for 
planning.  On  the  other  hand,  EPA 
believes  it  is  more  appropriate  under 
CAA  section  112(r),  biacause  of  the 
associated  requirements,  to  consider  the 
quantity  that  has  the  potential  to  be 
released  in  a  single  accident  and  cause 
serious  effects  beyond  the  fenceline. 


EPA  may  decide  to  list  flammable  and 
explosive  substances  under  EPCRA 
(SARA  Title  UI)  section  302,  following 
completion  of  its  analysis  of  the  hazards 
of  such  chemicals.  Because  of  the 
different  purposes  of  EPCRA  (SARA 
Title  m)  section  302  and  CAA  section 
112(r),  it  may  be  appropriate  to  have 
somewhat  different  lists  and  thresholds 
under  EPCRA  (SARA  Title  m)  section 
302.  For  example,  to  provide  local 
emergency  planners  with  sufficient 
information  to  allow  them  to  set 
planning  priorities  for  their 
communities,  EPA  may  use  less 
stringent  criteria  for  listing  (e.g.,  blasting 
agents  as  well  as  high  explosives  may  be 
Usted)  and  set  lower  thresholds  (e.g., 
thresholds  for  explosives  may  be  set 
using  a  lower  overpressure  level,  such 
as  1.0  psi  or  2.0  psi)  under  EPCRA 
(SARA  Title  ID)  section  302. 

D.  Agricultural  Nutrient  Exemption 

Under  CAA  section  112(r),  EPA  is 
authorized  to  establish  higher  threshold 
quantities  for,  or  exempt  entirely, 
chemicals  used  as  agricultural  nutrients 
when  held  by  fanners.  EPA  believes  that 
ammonia  is  the  only  chemical  on  the 
proposed  list  of  substances  that  would 
be  used  as  an  agricultural  nutrient  and 
thus  could  be  subject  to  the  higher 
threshold  or  exemption.  EPA  is 
proposing  to  exempt  ammonia  from  the 
requirements  of  this  rule  when  held  by 
a  farmer  as  an  agricultural  nutrient.  EPA 
is  proposing  this  exclusion  for  two 
reasons.  First,  the  farms  that  use 
ammonia  as  a  fertilizer  are  primarily 
growing  com,  wheat,  and  cotton,  and 
involve  large  acreages  and  the  ammonia 
is  intentionally  released  to  the 
environment.  Second,  many  elements  of 
chemical  accident  prevention  programs 
may  not  be  directly  relevant  to  the  use 
of  ammonia  as  a  fertilizer.  EPA  requests 
comments  on  the  proposed  exemption. 
EPA  notes  thaf  farm  contractors  who 
sell  ammonia  as  a  fertilizer  would  be 
covered  by  today's  proposed  rule. 

E.  Information  Gathering  Efforts 

Before  EPA  began  writing  its 
proposed  rules  for  accidental  release 
prevention,  the  Agency  decided  to  seek 
information  from  those  already 
implementing  similar  regulations.  EPA 
staff  met  extensively  with  officials  in 
three  states  and  held  interviews  with 
seven  facilities  that  have  developed 
RMPs  under  state  laws.  To  gather  mora 
information,  EPA  held  eight  focus 
groups,  five  with  facilities  (two  each  in 
New  Jersey  and  California,  one  in 
Delaware),  and  three  with  administering 
agency  officials  in  California,  to  elicit 
their  opinions  on  the  regulations  and 
their  ideas  about  the  most  useful 
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program  components.  After  analyzing 
the  resnfts  of  these  meetings,  EPA  held 
a  two-day  seminar  on  issues  that  have 
ariscm  at  the  state  level  Officials  from 
California,  Delaware,  and  New  Jersey,  as 
well  as  Minnesota,  Texas,  New  York, 
and  Wisconsin,  attended  the  meetings. 
On  the  second  day,  other  groups  that 
had  expressed  an  interest,  including 
trade  associations,  labor  unions, 
environmentalists,  and  organizations  of 
public  officials,  joined  the  discussion. 
Participants  were  concerned  that  to 
the  extent  possible,  the  OSHA,  EPA,  and 
state  chemical  lists  and  related 
regulations  should  be  consistent 
Several  facilities  indicated  that  &ey 
would  like  the  regulations  arranged  so 
that  if  they  are  in  compliance  with  ona 
rule,  they  would  be  in  compliance  with 
all  rules,  at  least  for  a  specific  chemical. 
It  was  noted  that  the  cbemicd  list 
should  be  based  on  criteria;  thresholds 
should  be  developed  on  a  risk-based 
systen.  In  general,  the  focus  group 
participants  found  the  thresholds  used 
in  their  states  reasonable,  regardless  of 
the  actual  threshold  quantities,  which 
varied  from  state  to  state.  A  report  on 
this  information  gathering  effort  entitled 
Clean  Air  Act  of  1990.  Chemical 
Accident  Release  Provisions,  Beport  on 
Focus  Groups  and  Round  Table 
Discvtssions,  transcripts  of  the  focus 
group  sessions,  and  a  report  on  the  two- 
day  seminar  are  available  in  the  docket. 

V.  Petitions  for  Additions  and  Deletions 

A.  Information  Required  from  Petitioner 

The  Act  requires  EPA  to  review  the 
list  at  least  every  five  years;  EPA  may 
revise  the  list  either  through  petitions  or 
by  Agency  initiative.  EPA  is  required  to 
develop  procedures  for  the  addition  and 
deletion  of  substances  from  the  list; 
these  procedures  are  to  be  consistent 
with  those  applicable  to  the  list  in  CAA 
section  112tb). 

EPA  will  consider  and  respond  to 
petitions  to  modify  the  list  of  regulated 
substances  for  accidental  release 
prevention  within  18  months  of 
submission  of  the  petition.  For  EPA  to 
complete  its  review  of  petitions  and 
publish  the  results  of  its  determinations 
in  a  timely  and  efficient  maiuier,  the 
data  presented  in  the  petition  must  be 
complete  and  technically  sound.  EPA's 
review  would  be  facilitated  if  the 
petitioner  presents  the  information  in 
the  order  listed  below. 

•  Name  and  address  of  the  petitioner 
and  a  brief  description  of  the 
organizationfs)  that  the  petitioner 
repre^nis,  if  applicable. 

•  Name,  address,  and  telephone 
number  of  a  contact  person  for  the 
petition. 


•  Common  chemical  juune{s), 
common  synonym(s).  Chemical 
Abstracts  Service  (CAS)  number,  and 
chemical  formula  and  structure.  The 
CAS  number  is  a  imique  niunber 
assigned  to  chemical  substances  by  the 
American  Chemical  Society  Chemical 
Abstracts  Service  Registry  System.  The 
CAS  numbers  are  independent  of 
nomenclat\u«  and  have  no  cheraics^ 
significance.  They  are  assigned  as  each 
new  chemical  enters  the  CAS  Registry 
System. 

•  Action  requested.  The  petitioner 
must  identify  whether  the  request  is  to 
add  to  or  delete  from  the  list  of 
regulated  substances  for  accidental 
release  prevention. 

•  Rationale  supporting  the 
petitioner's  position.  Eeax  petition  must 
present  a  discussion  of  the  rationale  to 
add  or  delete  each  substance  based 
upon  the  data  presented  and  their 
relationship  to  the  criteria  for  addition 
or  deletion.  A  short  summary  of  the 
rationale  must  be  submitted  along  with 
a  more  detailed  narrative  that  indudes 
a  discussion  of  the  available  data  on  the 

Eotential  for  acute  adverse  human 
ealth  effects  that  occur  as  a  result  of  ^ 
exposure  to  the  substance.  Physical  and 
chemical  data  related  to  the  likelihood 
of  accidental  releases  and  the  magnitude 
of  human  exposure  also  should  be 
discussed.  For  a  petition  to  add,  data 
must  be  submitted  showing  that  the 
criteria  for  listing  are  met.  Chemicals 
meet  the  criteria  for  listing  if  they  meet 
the  mammalian  toxicity  criteria  for 
listing  as  EHSs  (discussed  in  Section  in 
C  of  this  preamble),  are  gases  or  liquids 
with  vapor  pressure  of  0.5  mm  Hg  or 
higher  under  ambient  conditions,  and 
are  in  production  in  commercial 
quantities.  Less  volatile  chemicals  that 
meet  the  toxicity  criteria  will  be 
considered  for  Hsting  if  they  have  a 
hi,story  of  involvement  in  accidents  that 
caused  death  or  injury.  For  flammable 
chemicals,  data  should  indicate  that  the 
substances  are  flammable  gases  under 
ambient  conditions,  or  that  they  are 
liquids  with  boiling  point  below  100  "F 
(37.8  °C)  and  flash  point  below  73  '? 
(22.8  *C).  For  a  petition  to  delete,  data 
must  be  submitted  demonstrating  that 
the  substance  would  not  reasonably  be 
expected  to  cause  death,  injury,  or 
serious  adverse  effects  to  human  health 
or  tlie  environment  in  the  event  of  an 
accidental  release.  Avail^le  data  on  all 
hazards  presented  by  the  chemical 
should  he  included. 

•  Supporting  data.  The  petitioner 
must  provide  0*A  with  sufficient 
information  to  support  scientifically  his 
or  her  request  to  add  to  or  delete  from 
the  hst  of  regulated  substances  for 
accidental  release  prevention.  Duplicate 


copies  of  all  material  submitted  and  an 
English  translation  of  any  information 

Eublished  in  a  foreign  language  should 
B  included  with  the  petition  in  order 
to  expedite  the  review  process. 

All  data  presented  must  meet  basic 
criteria  for  acceptable  scientific  quality. 
These  include,  but  are  not  limited  to. 
appropriate  study  design.  Quality  of  the 
scientific  approach/method,  appropriate 
quality  assurance  and  quality  control 
procedures,  and  appropriate  statisticel 
analyses. 

Ine  supporting  data  for  the  petition 
must  contain,  at  a  minimum,  the 
following  elements: 

•  List  of  supporting  documents.  The 
petitioner  must  include  a  summary  list 
of  all  supporting  documents  Included 
with  the  petition. 

•  Literature  searches.  The  petitioner 
must  include  a  printed  copy  of  all 
literature  searches  conducted  to  identify 
data  available  for  the  substances. 
including  identification  of  the 
database(s)  searched,  the  search 
strategy,  dates  covered,  and  printed 
results.  The  literature  searches  must 
have  been  omducted  withia  six  months 
prior  to  submission  of  the  petition. 

•  Effects  data.  Each  petition  must 
include  summary  tables  identifying  all 
studies  cited.  The  petitioner  must 
submit  printed  copies  of  the  studies 
cited  on  these  tables.  The  reports  of 
effects  data  should  include  all  available 
reports  on  effects  of  short-term  exposure 
to  the  chemical  and  should  not  be 
limited  to  reports  on  the  effact  for  which 
the  chemical  was  listed.  Human  studies. 
animal  studies,  other  environmental 
effbcts  studies,  and  supplementary  data 
such  as  results  from  short-term  in  vitro 
tests,  toxicokinetic  studies,  comparative 
metabolism  studies,  structure-activity 
relationships,  and  other  relevant 
toxicological  studies  may  be  submitted. 

Studies  will  be  evaluated  for 
adequacy  using  standard  EPA  guidance 
documents  and  basic  toxicologic 
principles.  EPA  will  place  greater 
confidence  in  studies  that  have  been 
published  in  peer-reviewed  scientific 
journals  or  books.  In  addition,  the 
petitioner  may  be  aware  of  supporting 
studies,  data,  or  reports  that  were  not 
published  in  peer-reviewed  |oumals  or 
books.  In  such  cases,  the  petitioner 
should  submit  a  printed  copy  of  eadi 
relevant  non-pear-reviewed  citation. 
Examples  of  such  citations  may  include 
proceedings  of  scientific  meetings, 
studies  conducted  at  an  industrial  site 
for  internal  purposes,  and  some 
govemmeot-sponsored  repwts/ 
assessments. 

•  Exposure  and  accident  history  data. 
The  petition  should  include  data  related 
to  the  potential  for  serious  advuse 
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human  health  or  environmeDtal  effiects. 
Relevant  physical  and  chemical 
properties  of  the  substance  (e.g.,  boiling 
point  and  vapor  pressure)  should  be 
included,  with  literature  citations.  Air 
dispersion  modeling  results  may  be 
included.  Assumptions  and  data  used 
for  the  modeling  should  be  presented 
clearly,  and  documentation  for  the 
model  used  should  be  included  in  the 
submission.  Historical  data  on  accidents 
involving  the  substance  may  be 
included,  clearly  citing  the  sources  of 
the  data.  _ 

B.  Petition  Process 

The  guidance  presented  in  this 
proposed  rulemaking  is  intended  to 
provide  a  general  framework  for 
determining  petition  adequacy.  Because 
most  petitions  will  have  specific  issues 
not  covered  by  this  guidance, 
individuals  wishing  to  petition  EPA  to 
modify  the  list  of  regulated  substances 
for  accidental  release  prevention  are 
encouraged  to  request  a  pre-petition 
conference  with  EPA.  Such  a  meeting 
would  fadUtate  submittal  of  complete 
and  technically  sound  petitions.  To 
arrange  a  pre-petition  conference,  please 
contact  CAA  112(r)  Petition 
Coordinator,  Chemical  Emergency 
Preparedness  and  Prevention  Office 
(OS-120),  401  M  Street  SW., 
Washington  DC  20460.  At  the  time  a 
pre-petition  conferehce  is  requested,  the 
potential  petitioner  must  be  prepared  to 
submit  a  proposed  agenda  for  the 
meeting  and  a  list  of  participants. 

A  petition  to  modity  the  list  of 
regulated  substances  for  accidental 
release  prevention  under  section  112(r) 
of  the  (^ean  Air  Act  should  be  sent  to 
the  following  address  to  expedite  its 
review.  Environmental  Protection 
Agency,  Chemical  Emergency 
Preparedness  and  Prevention  Office, 
OS-120,  401  M  Street,  SW., 
Washington.  DC  20460. 

Upon  receipt  of  a  petition,  EPA  will 
first  review  the  (>etition  for 
completeness.  If  the  petition  is  found  to 
be  incomplete,  EPA  will  return  it  to  the 
petitioner  identif>'ing  the  omissions. 
The  petitioner  may  correct  the 
deficiencies  and  resubmit  the  petition. 
This  action  will  be  considered 
equivalent  to  submitting  a  new  petition; 
thus.  EPA  will  have  18  months  to 
review  the  petition  contents  and  publish 
a  decision  to  grant  or  deny  the  petition. 
If  the  petition  is  found  to  be  complete, 
EPA  proposes  to  publish  the  following 
two  notices  in  the  Federal  Register. 

1.  Notice  of  Petition  Receipt  and 
Bequest  for  Comments:  This  notice  will 
announce  that  a  complete  petition  has 
been  received  and  will  identify  the 
following:  the  petitioner,  the  action 


requested  (regulated  substance, 
additionydeletion),  the  rationale  and 
summary  of  the  key  data  submitted  in 
support  of  the  petition,  and  the  list  of 
studies  submitted  by  the  petitioner  to 
support  the  request.  In  response  to  this 
notice,  EPA  will  request  that  interested 
parties  submit  additional,  pertinent 
scientific  information  that  was  not 
identified  by  the  petitioner  if  such 
information  might  assist  EPA  in  making 
the  decision  to  grant  or  deny  the 
petition.  Additional  data  will  be 
accepted  for  sixty  days  following 
publication  of  this  notice.  The  request 
for  information  will  constitute  a  request 
for  public  comments  on  the  petition.  All 
pertinent  information  and  comments 
received  will  be  addressed  in  the  notice 
granting  or  denying  the  petition. 

2.  Publication  of  Decision:  This  notice 
will  announce  EPA's  decision  to  grant 
or  deny  a  specific  petition. 

EPA  anticipates  publishing  the  two 
notices  discussed  above  within  18 
months  of  receiving  a  complete  petition. 
EPA  will  not  accept  additional  petitions 
on  the  same  substance  following 
publication  of  a  final  notice  of  the 
decision  to  grant  or  deny  a  petition 
imless  new  data  become  available  that 
could  significantly  affect  the  basis  for 
the  decision  made  by  EPA.  If  significant 
additional  data  are  available,  interested 
persons  may  submit  these  data  through 
the  petition  procedures  identified  in 
this  notice.  Reference  should  be  made  to 
previous  petitions  for  a  specific 
substance,  identifying  the  date  the 
petition  was  submitted  and  the  previous 
petitioner.  Information  previously 
submitted  need  not  be  resubmitted  but 
may  be  cited  by  reference  for 
reconsideration.  EPA  requests 
comments  on  the  proposed  information 
to  be  required  from  the  petitioner  and 
the  proposed  petition  process. 

VI.  Discussion  of  the  Proposed  Rule 

EPA  is  proposing  to  add  Part  67  to 
Title  40  of  the  Code  of  Federal 
Regulations,  which  would  include  the 
list  of  regulated  substances  and 
threshold  quantities,  as  well  as  the 
requirements  for  the  petition  process  to 
add  regulated  substances  to  the  list  or  to 
delete  regulated  substances  from  the 
list. 

Proposed  §  68.5  would  establish  the 
procedures  to  determine  whether  a 
threshold  quantity  of  a  regulated 
substance  is  present  at  a  stationary 
source.  Specific  exemptions  to  the 
threshold  determination  procedure  are 
also  included  for  mixture 
concentrations,  articles,  and  certain  uses 
and  activities. 

Proposed  §  68.100  would  establish  the 
purpose  of  the  subpart  as  the 


designation  of  regulated  substances  and 
their  threshold  quantities,  and 
establishment  of  the  requirements  for 
petitions  to  add  substances  or  delete 
substances  from  the  list. 

Proposed  §  68.120  would  specify  the 
requirements  for  petitions  to  the  Agency 
to  add  substances  to  the  list,  and  to 
delete  substances  from  the  list. 

Proposed  §  68.125  would  exempt 
ammonia  used  as  an  agricultival 
nutrient  when  held  by  a  fanner. 

Proposed  §  68.130  would  establish  the 
list  of  regulated  substances.  Including  a 
list  of  toxic  substances,  a  list  of 
flammable  substances,  and  a  list 
criterion  for  commercial  high 
explosives.  This  section  also  would 
establish  the  threshold  quantities  for  all 
listed  substances. 

Vn.  Required  Analyses 

A.  E.O.  12291  ! 

Under  Executive  Order  12291,  the 
Agency  must  judge  whether  a  regulation 
is  "major"  and  thus  subject  to  the 
requirement  for  a  Regulatory  Impact 
Analysis  (RIA).  Under  E.O.  12291.  a 
major  rule  is  one  that  is  likely  to  result 
in: 

1.  An  adverse  (cost)  impact  in  the 
economy  of  $100  million, 

2.  A  major  increase  in  cost  or  prices 
to  consumers,  individual  industries. 
Federal,  state,  or  local  government,  or 
geographic  region,  or 

3.  Significant  adverse  efl'ects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  in  domestic  or 
export  markets. 

Based  on  the  RIA,  EPA  estimates  that 
approximately  140,500  facilities  will  be 
covered  by  the  three  proposed  hazards 
lists  and  thresholds  (i.e.,  toxic, 
flammables,  and  explosives).  These 
facilities  include  22,440  manufacturers 
(18,960  of  whom  are  covered  by  the 
OSHA  rule);  33,250  public  drinking 
water  and  waste  treatment  systems 
(15,400  covered  by  OSHA);  50,000  cold 
storage  facilities  (42,500  covered  by 
OSHA);  4,460  wholesalers  (2,240 
covereid  by  OSHA);  1,240  service 
industry  facilities  (776  covered  by 
OSHA);  2,980  private  utilities  (3,000 
covered  by  OSHA);  and  20,000  propane 
retailers.  The  average  number  of 
regulated  substances  varms  from  one  per 
facility  for  cold  sK»^ge^cilities.  to  13 
per  facility  for  highh^complex     , 
manufacturing  facilities.  ' 

EPA  has  determined  the  proposed 
rule  is  not  a  major  rule  for  tne  purposes 
of  E.O.  12291  because  the  list,  by  itself, 
imposes  no  cost  on  facilities.  The  cost 
impact  of  the  list  and  thresholds  derives 
bom  compliance  with  the  risk 
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management  regulations  and  other 
reasonable  regulations,  which  are 
triggered  by  the  presence  of  a  regulated 
substance  above  its  threshold  quantity. 
Because  the  impact  of  the  list  and 
threshold  decisions  are  felt  through  the 
risk  management  regulations,  EPA  has 
prepared  a  combined  preliminary  RIA 
entitled,  "Regulatory  Impact  Analysis  in 
Support  of  Listing  Regulated  Substances 
and  Thresholds  and  Mandating  Risk 
Management  Programs  for  Chemical 
Accident  Prevention,  as  Required  by 
section  112(r)  of  the  CAA,"  which 
analyzes  the  impacts  of  various  list  and 
threshold  options  on  the  risk 
management  requirements.  The  RIA  is 
available  in  the  docket. 

The  petition  process  is  the  only  aspect 
of  this  rulemaking  that  is  directly 
attributed  to  the  listing  of  substances. 
EPA  estimates  that  the  petition  process 
under  this  rulemaking  will  cost  a 
facility  submitting  a  petition  an  average 
of  $5,000.  EPA  estimates  that  there  will 
be  11  petitions  a  year.  EPA  anticipates 
that  the  cost  to  the  Federal  government 
for  processing  and  reviewing  the 
petitions  will  be  approximately  equal  to 
the  cost  to  facilities  for  filing  a  petition. 
The  total  annual  cost  is  estimated  to  be 
$110,000  ($5,000  X  2  X  11  petitions). 

B.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  Federal  agencies 
must  evaluate  the  effects  of  the  rule  on 
small  entities  and  examine  alternatives 
that  may  reduce  these  effects.  Because 
the  proposed  ryle,  by  itself,  has  no  cost 
impact  on  facilities,  a  separate 
Regulatory  FlexibiUty  analysis  was  not 
conducted,  but  is  included  in  the 
combined  RIA,  available  in  the  docket. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request 
document  has  been  prepared  by  EPA 
(ICR  No.  1601.1)  and  a  copy  may  be 
obtained  from  Sandy  Fanner, 
Information  Policy  Branch,  EPA.  401  M 
St.  SW.  (PM-22Y).  Washington,  DC 
20460.  or  by  callinc  (202)  260-2740. 

Public  reporting  burden  for  this 
collection  of  information  in  the  petition 
process,  the  only  aspect  of  the  proposed 
rule  involving  reporting  or 
recordkeeping,  is  estimated  to  be 
approximately  138  hours,  including 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  data  needed, 
and  completing  and  reviewing  the 


collection  of  information.  EPA  estimates 
that  there  will  be  11  petitiotu  a  year. 
The  total  annual  burden  is  estimated  to 
be  1,518  hours  (138  hours  x  11 
petitions).  , 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information  to  Chief, 
Information  Policy  Branch,  PM-223Y, 
U.S.  EPA.  401  M  St.  SW..  Washington, 
DC  20460.  and  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  Attn:  Desk  Officer  for  EPA. 
The  final  rule  will  respond  to  any  OMB 
or  public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

List  of  Sub)ects  in  40  CFR  Part  68 

Chemicals,  Hazardous  substances. 
Extremely  hazardous  substances. 
Intergovernmental  relations.  Clean  Air 
Act,  Chemical  accident  prevention. 

Dated:  December  30, 1992. 
William  K.  Rsilly, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  subchapter 
C  of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  by  adding  a 
new  part  68  to  read  as  follows: 

PART  6S-CHEMICAL  ACCIDENT 
PREVENTION  PROVISIONS 

Subpart  A— GwMTSl 

66.1    Scope. 

68.3    Definitions. 

68.5    Threshold  determination. 

Subpart  B— Risk  Managefnent  Plan 
RcquirwTMnts  [RM«rvad] 

Subpart  C— Regulated  SubstancM  for 
AccidentW  Relaaaa  Prevention 

68.100    Purpose. 
68.120    Petition  process. 
68.125    Exemptions. 
68.130    List  of  substances. 
Authority:  42  U.S.C  7412(r). 

Subpart  A — General 

f68.1    Scope. 

This  part  sets  forth  requirements  for 
chemical  accident  prevention  steps  that 
must  be  taken  by  the  owner  or  operator 
of  stationary  sources. 

S68.3    DefinMona. 

For  the  purposes  of  this  part: 
Accidental  release  means  an 
unanticipated  emission  of  a  regulated 
substance  or  other  extremely  hazardous 
substance  into  the  ambient  air  from  a 
stationary  source. 

Administrator  means  the 
administrator  of  the  U.S.  Environmental 
Protection  Agency. 


Article  means  a  manufoctured  item 
that  is  formed  to  a  specific  shape  or 
design  during  manufocture.  that  has  end 
use  functions  dependent  in  whole  or  in 
part  upon  the  shape  or  design  during 
end  use,  and  that  does  not  release  or 
otherwise  result  in  exposure  to  a 
regulated  substance  under  ntHinal 
conditions  of  processing  and  use. 

CAStae&as  the  Chemical  Abstracts 
Service. 

^    Process  means  any  activity  involving 
a  regulated  substance  including  any  use, 
storage,  manufacturing,  handling,  or 
onsite  movement  of  such  substances,  or 
combination  of  these  activities.  For  the 
purposes  of  this  definition,  any  group  of 
vessels  that  are  interconnected,  or 
separate  vessels  that  are  located  such 
that  a  regulated  substance  could  be 
involved  in  a  potential  release,  shall  be 
considered  a  single  process. 

Regulated  substance  is  any  substance 
listed  imder  section  112(r)(3)  of  the 
Clean  Air  Act  as  amended,  and  §  68.130. 

Stationary  source  means  any 
buildings,  structures,  equipment, 
installations,  or  substance  emitting 
stationary  activities  which  belong  to  the 
same  industrial  group,  which  are 
located  on  one  or  more  contiguous 
properties,  which  are  under  the  control 
of  the  same  person  (or  persons  under 
common  control),  and  from  which  an 
accidental  release  may  occur.  A 
stationary  source  includes 
transportation  containers  that  are  no 
longer  under  active  shipping  orders  and 
transportation  containers  that  are 
connected  to  equipment  at  the 
stationary  source  for  the  purposes  of 
temporary  storage,  loading,  or 
unloading. 

Threshold  quantity  means  the 
quantity  specified  for  regulated 
substances  imder  section  112(r)(5)  of  the 
Clean  Air  Act  as  amended,  and  listed  in 
§68.130  and  determined  to  be  present  at 
a  stationary  source  as  specified  in 
§68.5. 

Vessel  means  any  reactor,  tank.  drum, 
barrel,  cylinder,  vat.  kettle,  boiler,  pipe, 
hose,  or  other  container. 

168.5    Threehotd  delennlnatton. ' 

(a)  A  threshold  quantity  of  a  regulated 
substance  as  listed  in  §  68,130  is  present 
at  a  stationary  source  if  the  total 
quantity  of  the  regulated  substance 
contained  in  a  process  exceeds  the 
threshold. 

(b)  For  the  purposes  of  detennining 
whether  more  than  a  threshold  quantity 
of  a  regulated  substance  is  present  at  the 
stationary  source,  the  following 
exemptions  apply: 

(1)  Concentrations  of  a  regulated 
substance  in  a  mixture.  If  a  regulated 
substance  is  present  in  a  mixture  and 
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the  concentration  of  tho  fobftance  is 
below  one  percent  iiy  waigfat  (rfthe 
mixtura.  the  araouftt  of  the  lubstanca  in 
the  mixture  need  not  be  considered 
when  determining  whether  more  than  a 
threshold  quantity  is  present  at  the 
stationary  source. 

(2)  Articles.  Regulated  substances 
contained  in  articles  need  not  be 
considwed  when  detwmining  whethw 
more  than  a  threshold  quantity  is 
present  at  the  stationary  source. 

(3)  Uses.  Regulated  substances  used 
for  the  foUovring  purposes  need  not  be 
included  when  determining  whether 
more  than  a  threshold  quantity  is 
present  at  the  stationary  S(^\npa; 

(i)  Use  as  a  structural  component  of 
the  stationary  source; 

(ii)  Use  of  products  for  routine 
janitorial  maintmance; 

(iii)  Use  by  employees  of  foods,  drugs, 
cosmetics,  or  other  personal  items 
containing  the  regulated  substance; 

(iv)  Use  of  regulated  substances 
present  in  process  water  or  non-contact 
cooling  water  as  drawn  from  the 
environment  or  mimicipal  sources,  or 
use  of  regulated  siibstances  present  in 
air  used  either  as  compressed  air  or  as 
part  of  combustion;  and 

(v)  Use  solely  for  consumption  as  fuel. 

(4)  Activities  in  Laboratories.  If  a 
regulated  substanoe  is  manufactiired, 
processed,  or  used  in  a  laboratory  at  a 
stationary  source  under  the  supervision 
of  a  technically  qualified  individual  as 
defined  in  §  720.3(ee)  of  this  chapter, 
the  quantity  of  the  substance  need  not 
be  considered  in  determining  whether  a 
threshold  quantity  is  present.  This 
exemption  does  not  apply  to: 

(i)  Specialty  chemical  production; 

(ii)  Manufacture,  processing,  or  use  of 
substances  in  pilot  plant  scale 
operations;  and 

(iii)  Activities  conducted  outside  the 
laboratory. 

Subpart  B    Wah  llanagamant  Plan 

Requirementa  [Raaarvad] 

Subpart  &—RaguMad  SubatancM  for 
Accidantal  Raleaaa  Pfavantkm 

f6S.100    Purpoaa. 

This  subpart  designates  substances  to 
be  listed  under  section  112(r)  (3).  (4), 
and  (5)  of  the  Clean  Air  Act.  as 
amended,  identifies  their  threshold 
quantities,  and  establishes  the 
requirements  for  petitioning  to  add  or 
delete  substances  from  the  list 


|«t.120   PstMan 

(a)  Any  parson  may  patitian  tha 
Administrator  to  modify,  by  addition  or 
deletion,  the  list  of  reguktad  sidistancas 
identified  in  §£8.130.  Based  on  the 
information  presented  by  tha  petitioner, 
the  Administrator  may  grant  or  deny  a 
petition. 

(b)  A  substance  may  be  added  to  the 
Ust  if.  in  the  case  of  an  accidental 
release,  it  is  known  to  cause  or  may  be 
reasonably  anticipated  to  cause  death, 
injury,  or  serious  adverse  eSects  to 
human  heahh  or  tha  envirtHmtent 

(c)  A  substance  may  be  deleted  from 
the  list  if  adequate  data  on  the  health 
and  environmental  effects  of  the 
substance  are  available  to  determine 
that  the  substance,  in  the  case  of  an 
accidental  release,  will  not  cause  death, 
injury,  or  serious  adverse  effacts  to 
human  health  or  the  environment. 

(d)  No  substance  for  which  a  national 
primary  ambient  air  quality  standard 
has  been  established  shall  be  added  to 
the  list.  No  substance  regulated  under 
title  VI  of  the  Clean  Air  Act,  as 
amended,  shall  be  added  to  the  list 

(e)  The  burden  of  proof  is  on  the 
petitioner  to  demonstrate  that  the 
criteria  for  additicm  and  deletion  are 
met.  A  petition  will  be  denied  if  this 
demonstration  is  not  made. 

(0  The  Administrator  will  not  accept 
additional  petitions  on  the  same 
substance  following  publication  of  a 
final  notice  of  the  decision  to  grant  or 
deny  a  petition,  unless  new  data  become 
available  that  could  significantly  affiect 
the  basis  for  the  decision. 

(g)  Petitions  to  modify  the  list  of 
regulated  substances  must  contain  the 
following: 

(1)  Name  and  address  of  the  petitioner 
and  a  brief  description  of  the 
organization(s)  that  the  petitioner 
represents,  if  applicable; 

(2)  Name,  address,  and  telephone 
number  of  a  contact  person  for  the 
petition; 

(3)  Common  chemical  namefs), 
common  synonym(s),  Chemical 
Abstracts  Service  number,  and  chemical 
formula  and  structure; 

(4)  Action  requested  (add  or  delete  a 
substance); 

(5)  Rationale  supporting  the 
petitioner's  position;  that  is.  how  the 
substance  meets  the  criteria  for  addition 
and  deletion.  A  short  sunmiary  of  the 
rationale  must  be  submitted  along  with 
a  mora  detailed  narratiTa;  and 


(6)  Supportii^  data:  that  la.  the 
petition  must  Includa  sufBdant 
informatiaa  to  scientifically  support  tha 
request  to  modify  tha  Ust  Sudi 
information  shall  induda: 

(i)  A  bst  of  all  support  documents; 

(ii)  Ekxnunentation  of  Utarature 
searches  conducted,  including,  but  not 
limited  to,  identificatioi  of  the 
database(s)  seardwd.  the  search 
strategy,  dates  covered,  and  printed 
results; 

(iii)  Effects  data  (animal,'Cimlan,  and 
environmental  test  data)  indicating  the 
potential  for  death,  hijury,  or  serimw 
adverse  human  and  enviranm^ltar 
impacts  from  acute  exposure  following 
an  acddental  release;  printed  copies  of 
the  data  sources,  in  English,  should  be 
provided;  and 

(iv)  Exposure  data  or  previous 

accident  history  data,  indicating  the 

potential  for  serious  adverse  human 

health  or  environmental  effects  from  an 

accidental  release.  These  data  may 

include,  but  are  not  limited  to.  physical 

and  chemical  properties  of  the 

substance,  sucn  as  vapor  pressure; 

modeling  results,  including  data  and 

assumptions  used  and  model 

documentation;  and  historical  acddent 

data,  citing  data  sources. 

'  •  I 

f68.125    Examptiona. 

Agricuhural  nutrients.  Ammonia  used 
as  an  agricultural  nutrient,  when  held 
by  fanners,  need  not  be  included  when 
determining  whether  a  threshold 
quantity  is  present  on  site. 

168.130    Uatofaubatancaa. 

(a)  Explosives  are  covered  under 
section  11 2(r)  of  the  Clean  Air  Act  if 
they  are  classified  by  DOT  in  Division 
1.1(49  CFR  part  172402)  defined  as 
explosives  mat  have  a  mass  explosion 
hazard,  and  are  present  aa  site  in 
quantities  greater  than  S.000  pounds. 

(b)  Regulated  toxic  and  flammable 
substances  under  section  112(r)  of  the 
Clean  Air  Act  are  the  substances  listed 
in  Tables  1. 2,  3,  and  4  of  this  section. 
Threshold  quantities  for  listed  toxic  and 
flammable  substances  are  spedfied  in 
the  tables. 

(c)  The  bases  for  plaring  toxic  and* 
flammable  substances  on  the  list  of 
regulated  substances  are  explained  in 
the  notes  to  the  list 
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Table  1  to  §68.130.— Ljst  of  Regulated  Toxic  Substances  and  Threshold  Quantities  fo«  Accidental  RaEASE 
I  Prevention 

(Alphabetical  Ofder— 100  Subetancae] 


Cttemical  name 


CAS  No. 


Threshold 
quantty(lbs) 


Basitlor 
NsUng 


<- 


Acetone  cyanohydiln 

Acrolein 

Acrytonltrtlo 

Aciylyl  chkxWe 

AMyl  alcohol 

AKylarfiloe « « 

Ammonia  (anhydrous) 

Ammonia  (aqueous  solution,  cone  20%  or  greater) . 

Aniline 

Antimony  pentttfluortde 

Areenoos  tflchlortde 

Arslne 


Bengal  chlorWe _ 

Ben^enamine,  3-(lilfluorometf«y1)- 

Benzotrichloride 

Beruyl  chloride  -. 

Benzyl  cyanide -... . — 

Boron  irlchtoflde 

Boron  triduortde  

Boron  (rWuoride  compound  with  methyl  ether  (1:1) 
Bromine .,.•• 


Ca(tx>n  disulfide 
Chlorioe  ....„ 


Chlorine  dioxide 
Chloroettanoi .... 


Chlorolorm  • 

ChloTOmethyt  ether  

Chloromethyl  methyl  ether . 

CrotonakJehyde 

CrotonaUehyde.  (Eh  

Cyanogen  chloride 

Cyctohexylamine 

oiborane 


Trans-1.4-dKhlorobutene 

Dictiloroethyl  ether 

Dimeltiyldichiorositana 

Dlmethylhydfazine  

Dimethyl  phosphorochloridothioate 

Epichlorohydrin  

Ethytef^ediamine  

Ethyieneimine  

Ethylene  oxide 

Fluorine  


Fomwidehyde 

Formaldehyde  cyanohydrtn 
Furan 


Hydrazine ».■. 

Hydrochloric  add  (solution,  cone  25%  or  greater) 

Hydrocyanic  add  

Hydrogen  chloride  (anhydrous) 

Hydrogen  fluoride  — 

Hydrogen  peroxide  (cone  >  52%) ~, 

Hydrogen  selentde 

Hydrogen  sutfide 

Iron,  pentacartxxiyl- 

IsotHitynDnttrile 

Isopfopyi  chlorolomtate 

Lactoriithle 


Memacrylonrtrile 

Methyl  t>romide  

Methyl  chtoride 

Methyl  chloroformatB 

Methyl  hydrazlrw 

Methyl  Isocyanate 

Methyl  mercaptan 

Mettiyl  iMocyarate .... 
Methyttrichlorosilane  . 

Nickel  caibonyl  ..» 

Nitric  acid _. 

Nitric  oxide 

Nltrobenzerte 

Parathlon 


Peracelle  acid 

Perchloromethylmeroaptan . 

Phenol  (IkjuW) 

Phosgene 

PttospNne 

Phosphorus  oxychloride  .... 


75-86-5 

5.000 

n 

107-O2-e 

1.000 

(*) 

107-13-1 

10.000 

n 

614-68-6 

1.000 

(^ 

107-16^ 

5.000 

(^ 

107-11-9 

1.000 

(*) 

7664-41-7 

1.000 

(--) 

7664-41-7 

5.000 

("1 

62-53-3 

5.000 

(*) 

7783-70-2 

1.000 

(*) 

7784-34-1 

5.000 

(*) 

7784-42-1 

SCO 

M 

96-87-3 

1.000 

(*) 

96-16-8 

1.000 

(^ 

96-07-7 

500 

(^ 

100-44-7 

1.000 

(*) 

140-29-4 

1.000 

(*) 

10294-34-5 

1.000 

C) 

7637-07-2 

1.000 

(*) 

353-42-4 

5.000 

n 

7726-95-6 

1.000 

('*) 

75-15-0 

10.000 

(*) 

7782-50-6 

1.000 

,.b) 

10049-04-4 

500 

(*) 

107-07-3 

1.000 

n 

67-66-3 

10.000 

(*) 

642-68-1 

500 

n 

107-30-2 

1.000 

(*) 

4170-30-3 

10.000 

(*) 

123-73-9 

10.000 

(^ 

506-77-4 

1.000 

n 

106-91-8 

5.000 

C) 

19287-45-7 

500 

(*) 

110-57-6 

1.000 

(*) 

111-44-4 

10.000 

o 

75-78-5 

1.000 

o 

57-14-7 

5.000 

(*> 

2524-03-0 

1.000 

C) 

106-89-8 

10,000 

(*) 

107-15-3 

10,000 

(*) 

151-56-4 

1,000 

M 

75-21-8 

5.000 

('1 

7782-41-4 

500 

n 

SO-00-0 

500 

(*) 

107-16-4 

5.000 

(^ 

110-00-9 

1,000 

n 

302-01-2 

5,000 

(*) 

7647-01-0 

5.000 

o 

74-90-8 

500 

('*) 

7647-01 -0 

1,000 

("•) 

7664-39-3 

500 

(-■^ 

7722-64-1 

5,000 

(*) 

7783-07-5 

500 

(^ 

7783-06-4 

1,000 

C^*) 

13463-40-6 

500 

(*) 

78-82-0 

10.000 

(*) 

106-23-6 

5,000 

(^ 

78-97-7 

5,000 

P") 

126-98-7 

1,000 

n 

74-83-9 

5,000 

n 

74-67-3 

10,000 

(•) 

79-22-1 

1,000 

(») 

60-34-4 

5,000 

(*) 

624-83-9 

1,000 

("*) 

74-93-1 

1,000 

n 

556-64-9 

10.000 

o 

75-79-6 

1.000 

(^ 

13463-39-3 

500 

(^ 

7697-37-2 

5,000 

(*) 

10102-43-9 

1,000 

(^ 

96-95-3 

10.000 

o 

56-38-2 

1.000 

(') 

79-21-0 

1.000 

n 

594-42-3 

1.000 

(^ 

106-95-2 

10.000 

n 

75-44-5 

soo 

(^») 

7803-61-2 

1.000 

n 

10025-87-3 

1.000 

(^ 
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Table  1  to  §68.130.— List  of  Regulated  Toxic  Substances  and  Threshold  QuA^frmES  for  Accidental  Releav 

Prevention— Continued 

[Alphabatical  Order— 100  Subetancas] 


Chemical  name 


CAS  No. 

Threshold 

Batitfor 

quanttly  (Km) 

KsUng 

7719-12-2 

5.000 

« 

110-89-4 

5.000 

n 

107-12-0 

1.000 

n 

10&-ei-5 

5.000 

« 

75-55-8 

10,000 

n 

75-56-9 

10.000 

o 

140-76-1 

1.000 

n 

7446-09-5 

1.000 

(••*) 

7664-93-9 

5.000 

(•) 

7783-60-0 

1.000 

n 

744^11-9 

1.000 

p.*) 

75-74-1 

1,000 

n 

509-14-8 

1,000 

n 

108-98-5 

1.000 

n 

755O-45-0 

500 

(*) 

584-84-9 

1.000 

0 

91-08-7 

1,000 

(■) 

26471-62-5 

1.000 

« 

115-21-9 

1,000 

n 

75-77-4 

1,000 

« 

108-05-4 

5,000 

o 

75-01-4 

10.000 

(•) 

Phoaphow  trichtonds  «.._........«».._....«». 

Pipartdkw _ -.. 

ProptoniWe „...„ 

Propyl  chlofotermals  ..„ 

Propytenelmlna „ 

Propylene  oxWa « 

Pyridine,  2-melhy1-5-vlnyl- „_ 

Sulfur  diowJe 

Sulfuric  acid  _ 

Sulfur  telrafluorid* _ 

Sulfur  tnoxide 

Tetrametfiyttead 

Tatranrtrome  thane 

Thiophefiol 

Titanium  terracMorkle  

Toluene  2,4-diisocyanate 

Toluene  2,6-<Jisocyanafe 

Toluene  dllsocyanate  (unspedfled  Isofner) 

TtWiJoroethylsllane 

TrimetfiylcfilCfosilar>e „ 

Vinyl  acetate  nronorner _ 

Vinyl  chtofWe  


Basis  lor  Uattig; 

*litarMl««d  tor  kstino  t>y  Congrms. 
'On  EHS  KM.  vapor  piassurv  0  5  nmHg  or  graater. 
'On  EHS  m.  vapor  praasura  lass  twn  OS  mmHg.  but  has 
'ToJdc  au. 
abaaad 


involvad  in  aecWants  rasuWng  In  daath  or  Injury. 
en  la**y  of  hydrogart  ctriortda.  pMantlal  to  tilasii  hydrogan  cMorkla.  tna  hMoiy  of  accWanis. 


Table  2  to  §68.130.— List  of  Regulated  Toxic  Substances  and  Threshold  Quantities  for  Acodental  Release 

Prevention 

[CAS  Number  Order— 100  Substances] 


CAS  No 


Chemical  name 


ThreahoW 
quantity  (ttM) 


Bartstor 
latins 


50-00-0 

56-38-2 

57-14-7 

60-34-4 

62-53-3 

67-66-3 

74-83-9 

74-87-3 

74-90-8 

74-93-1 

75-01-4 

75-15-0  . 

75-21-8 

75-44-5 

^55-8 

75-56-9 

75-74-1 

75-77-4 

75-78-5 

75-79-6 

75-86-5 

78-82-0 

78-97-7 

79-21-0 

79-22-1  . 

91-C8-7  . 

9e-<:7-7 

96-16-8  . 

96-67-3  . 

96-95-3  . 

100-44-7 

106-89-8 

107-02-8 

107-07-3 

107-11-9 

107-12-0 

107-13-1 

107-15-3 

107-16-4 

107-18-6 

107-30-2 


Fofmaldehyde 

PaiBthion _.... 

Dimet^y1hyd^a2ir^e 
MeVtyl  hydrazine ... 

AnHne 

CNorofomi 

Methyl  bromide 

Methyl  cMorida 

Hydrocyanic  add  .. 
Mefhyl  mercaptan  . 

Vinyl  chloride  

Cartxxi  disulfide .... 

Ettrylerw  oxide 

Phosgene . 


Propyleneimine 

Propylene  oxkJe 

Tetramethyltead 

Trimethylchtoroel  lane ... 
Dtmethyldlchloiost  lane  , 
Metfiyttrlchlorosi  lane  ... 
Acetone  cyanohydrfci ..., 

toobutyrorfltnie , 

Lactonitriie , 


Pecacetic  acid 

Methyl  chtoroformale 

Tohiene  2.6-diisocyanate 

Befttothchlonde  

Benzenamtne,  3-<tTllluorofnethyl) . 

Benzal  chloride 

Nitioberizene 

Benzyl  ctilortde 

Epichiorohydrin 

Acrolein „ „.., 

Chloroethanol „..., 

AB^mlne _ 

Propionitrile .".. 

AcrytonltfUe  

Ethylenedlamlne 

Formaldehyde  cyerMjhydrin ... 

A»yi  alcohol 

Chloromathyt  methyl  ( 


1.000 
5,000 
5,000 
5,000 

10,000 
5,000 

10.000 

500 

1,000 

10.000 

10,000 

5.000 

500 

10.000 

10,000 
1,000 
1,000 
1,000 
1.000 
5,000 

10,000 
5,000 
1,000 
1,000 
1,000 
500 
1,000 
1,000 

10,000 
1,000 

10,000 
1,000 
1,000 
1,000 
1,000 

10.000 

10.000 
5,000 
5,000 
1,000 


« 
n 
n 
« 
n 

n 

(..►) 

n 
n 
w 
o 
n 
n 
n 
o 

n 

(n 
n 
o 
n 
« 
n 
n 
n 
n 
n 
n 
n 

o 
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ABLE  2  TO  §68.130.— UST  OF  REGULATED  TOXIC  SUBSTANCES  AND  THRESHOLD  QUANTITIES  FOR  ACOOENTAL  RELEASE 

Preventkdn— Continued 
[CAS  Number  Order— 100  SutMiance*] 


CAS  No. 


ioe-o5-« .... 

10&-23-«    ... 

ioe-9i-«  .... 

108-95-8  .... 
106-98-6  .... 
109-61-6  ... 
110-00-J  ... 
110-67-*  ... 
110-69-4  ... 
111-44-4  ... 
115-21-*  ... 
123-73-*  ... 
126-98-7  ... 
140-29-4  .... 
140-76-1  .... 
151-56-4  .... 
302-01-2  .... 
353-42-4  ... 
506-77-4  ... 
509-14-e  ... 
542-88-1  .... 
556-64-6  .... 
584-84-9  .... 
594-42-3  ... 
624-83-9  .... 
814-68-6  .... 
2524-03-0  . 
4170-30-3  .. 
7446-09-6  .. 
7446-11-9  .. 
7550-45-0  .. 
7637-07-2  .. 
7647-01-0  .. 
7647-01-0  .. 
7664-39-3  .. 
7664-41-7  .. 
7664-41-7  .. 
7664-93-9  .. 
7697-37-2  .. 
7719-12-2  .. 
7722-64-1  .. 
7726-95-6  .. 
7782-41-4  .. 
7782-50-5  .. 
7783-06-4  .. 
7783-07-5  .. 
7783-60-0  .. 
7783-70-2  .. 
7784-34-1  .. 
7784-42-1  .. 
7803-51-2  .. 
10025-87-3 
10049-04-4 
10102-43-9 
10294-34-5 
13463-39-3 
13463-40-6 
19287-4*.7 
26471-62-5 


Chemical  name 


Vir«yl  acetate  morxmer .... 
Isopropyl  chkxDlofTnate  ... 

Cyciof>exylamif>e 

P^eool  (llQu«) 

T^iiopoenoi  

Propyl  chtofoformaie 

Furan 

Trane-l.4-dichlon>bulene . 

Piperidine  

D^ch^oroet^yl  ether 

TrtchioroettYytsI  lane 

Crotooaidehyde,  (E) 

Methacrylonitrile „ 

Benzyl  cyanide 

Pyrtdlna,  2-(nethyt-&-vlnyl 

Ethyler>e*m*ne „ 

Hydrazine . 


Boron  trtfluortde  compound  wth  mettiyt  ether  (1:1) 

Cyanogen  chloride 

Tetranttromethane  ...„ 

Chiorofnetfryl  ether   .«...._ 

Methyl  thiocyanato .. 

Toiuerw  2,4-dii80cyanate „ 

Perch-  toromelhylmer-  captan „ 

Methvi  isocyanate 

Acryryl  chlortde 

Dimethylphoaphofochloridothioate 

Crotonaldehyde „ 

Sulfur  dioxide  ....^ _.^„ 

Sulfur  trioxide  _ 

TItonlurr,  tetrachloride  

Boron  trtfluofWe „„ 

Hydrogen  chloride  (af>hydroo8) _ 

Hydrochloric  acid  (soiutton,  cone  25%  or  greater)  .. 

Hydrogen  fluoride . ..... 

Ammonia  (anhydrooa) 


Ammonia  (aqueous  solution,  cone  20%  or  greater) ...._ 

Sulfuric  acid _ 

Nrtric  acid 

Phosphonjs  trlchlortde . 

Hydrogen  percudde  (cone  >  52%)  „ 

Bromine 

Fluorine „..„ 

Chiorine „ 

Hydrogen  sulfide „.. 

Hydrogen  selerMe 

Sulfur  letrafluoride  

Antimony  pentafluoride 

Arsenous  tricfiloride 

Arslne „ „. 

Ptxjsphine 

Phosphonjs  oxychloflde _„._ 

Chtofine  dioxide  ...„ 

Nitric  oxide _ 

Boron  trichloride _ 

Nickel  cartxxiyl  ; . „ 

Iron,  pentacaitwnyl 

Dtxwane  „ 

Toluene  dlisocyanate  (unspecified  Isomer) 


Threshold 
quantity  (toe) 


5,000 

5,000 
5,000 

10,000 
1,000 
5,000 
1,000 
1,000 
5,000 

10,000 
1,000 

10,000 
1,000 
1,000 
1,000 
1,000 
5.000 
5,000 
1.000 
1.000 
500 

10,000 
1,000 
1,000 
1.000 
1.000 
1.000 

10,000 
1,000 
1.000 

soo 

1,000 
1,000 
5,000 

500 
1,000 
5,000 
5,000 
5,000 
5,000 
5.000 
1,000 

500 
1,000 
1,000 

500 
1,000 
1.000 
5.000 

500 
1,000 
1,000 

SOO 
1.000 
1.000 

500 

500 

500 
1,000 


Beats  tor 


(*) 

n 
n 
o 
n 
n 
« 

(*) 
n 

C) 

n 
(*) 
(*) 
{*) 
(') 
n 
w 

(*> 

f) 

(•) 

{*) 

("^ 

(*) 

(*) 

0-) 

^*) 
("») 
n 

fc*) 

n 

^*) 

^*) 

(^*) 

(*) 

n  • 

("*) 

n 

(^*) 

(•■*) 

(*) 

C) 

(*) 
n 

« 
(*) 
n 
n 
(*) 
« 
o 


BMit  for  Listing: 

•  MandStsd  tor  listing  by  CsriQrsu. 

'  Or\  EHS  list,  vaooi  prsssure  0  5  mmHg  or  graetar 

■  On  EHS  l«t.  vapor  prsMur*  !•••  than  0.5  mmHg.  but  l>as  ba«n  lr>vo*ti*d  in  accidsrt*  latuUng  In  daaih  or  inkiiy. 

'  Toilc  oat. 

•  Ustad  aaMd  on  toxiclly  vt  hyilrogsn  chlorida,  potantial  to  ralaaia  l^ydrog•n  cNortds.  and  Matory  ol  aecWsnta. 

Table  3  to  §68.130.— List  of  Regulated  Flammable  Substances  and  Threshold  Quantities  for  Accidental 

Release  Prevention 

[Alphabetical  Order— 62  Substances] 


Chemical  name 


CAS  No. 


quanlMy(be) 


Basis  for 
Isting 


Acetaidehyde 
Acetylene 


Bromotrt- auorelhylene . 
i^Butadtone 


75-07-0 

74-66-2 

598-73-2 

10fr-«»-0 


10.000 
10,000 
10,000 
10.000 


W 

n 
n 

(0 


r^ 
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Table  3  to  §68.130.— List  of  Regulated  Flammable  Substances  and  Threshold  Quantities  for  Accidental 

Release  Prevention— Continued 

[Alphabetical  Ofder-62  SutwtancM] 


Chemical  name 


CAS  No. 


TTireshoW 
quantity  (lbs) 


Basis  (or 
listing 


Butane - 

I-Buiane 

2-Bulane 

Butene 

2-Butene-cls 

2-Butene-<rans  

Caftx>n  oxysulflde 

CMofine  monoxide 

2-Chtofopfopy1ene 

l-Chtoropropytene 

Cyanogen 

Cyclopropane 

DIcblotosilane 

Difluoroettiane 

Dknethyiamine 

2,2-Dlmemylpropane 

Ethane^ .:>.. 

Ethyl  j^tylene ^.... 

Ethylamlne i 

Ethyl  chlortde i.™. 

Ethylene L 

Ethyt  ether 

Ethyl  mercaptan 


Ethyt  nftrtte .„. V- 

.^'Hydrogen — ....!.. 

Isobutane ~„ X. 

Isopentane i. 

Isoprene  i. 

Isopropylamine 

Isopropyl  chloride 

Metttane  

Methytamine 

3-Methy»-1 -butene 

2-MethyH  -butene 

Methyl  ether 

Methyl  lomiate 

2-MethylprDpene 

1,3-Pentadiene 

Pentane _ 

1-Penlene 

2-Pantene,  (E)- 

2-Penlene.  (Z)- 1.... 

Piopadtene 

Propane  

Propylene • 

Ptopyne 

Silane „ 

Tetrafluoroethylene 

Tetramethytsilane 

Trichlofosilane 

Trtfluco-  chtoroeth^ene 

Trtmethylamine , 

Vmyl  acetylene 

Vinyl  ethyl  ether 

WTyl  fluoride 

VinyHdene  chloride 

VWiyHdene  fluoride 

Vinyl  methyl  ether , 


106-«7-e 

106-98-9 

107-01-7 

25167-67-3 

590-18-1 

624-64-6 

463-5&-1 

7791-21-1 

557-9fr-2 

590-21-6 

460-19-5 

75-19-4 

4109-96-0 

75-37-« 

12*-40-3 

463-82-1 

74-84-0 

107-00-6 

75-04-7 

75-00-3 

74-8fr-1 

60-2»-7 

75-06-1 

109-95-5 

1333-74-0 

75-28-5 

78-7ft-4 

78-79-5 

75-31-0 

75-29-6 

74-82-8 

74-89-5 

563-45-1 

563-46-2 

115-10-* 

107-31-3 

115-11-7 

504-6O-9 

109-66-0 

109-67-1 

646-04-8 

627-20-3 

463-49-0 

74-98-6 

115-07-1 

74-99-7 

7803-62-5 

116-14-3 

75-76-3 

10025-78-2 

79-38-9 

75-50-3 

689-97-4 

109-92-2 

7&-02-5 

75-35-4 

75-38-7 

107-25-5 


■C-« 


10,000 
10,000 
10,000 
10,000 
10,000 
10.000 
10.000 
10.000 
10,000 
10,000 
10.000 
10,000 
10,000 
10.000 
10.000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10.000 
10,000 
10.000 
10.000 
10.000 
10,000 
10,000 
10,000 
10,000 
10.000 
10.000 
10,000 
10.000 
10.000 
10,000 
10.000 
10,000 
10,000 
10,000 
10,000 
10.000 
10.000 
10,000 
10,000 
10,000 
10,000 
10,000 
10.000 
10.000 
10.000 
10,000 
10,000 
10,000 

i  0.000 


0 
0 
(0 
0 
0 
0 
(0 
0 

w 
(») 

(0 
0 
(0 
0 
(0 
0 
0 


0 
(0 

(•) 
(•) 

0 
0 
0 

o 
(») 
(•) 
(•) 

0 
0 
(0 

w 

0 

(•) 

0 
0 

(•) 
(•) 
(•) 
(•) 

(0 
0 
0 
(0 
0 
(0 

(•) 
(•) 

(0 
(0 
0 

w 

0 

w 
n 

0 


Batit  tor  LMtng: 
'Rwnmabto  gas. 
■VoMI*  Dwnniabto  Iquld. 


Table  4  to  §68.130.— List  of  Regulated  Flammable  Substances  and  Threshold  CXiantttjes  for  Accidential 

Release  Prevention 

[CAS  Number  Order— 62  Substances] 


CAS  No. 


Chemical  name 


Threshold 
quantity  (Km) 


Basis  tor 
Hstlng 


60-29-7 
74-82-6 
74-84-0 
74-85-1 
74-86-2 
74-89-6 
74-98-6 


Ethyl  ether .... 

Methane 

Ethane 

Ethylene  . 

Acetylene 

Methylainin# . 
Propane 


10.000 
10.000 
10.000 
10.000 
10,000 
10.000 
10.000 


w 

(0 
0 
0 
0 

(0 

0 


11 
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ABLE  4  TO  §68.130.— List  of  Regulated  Flammable  Substances  and  Threshold  Quantities  for  Accidential 

Release  Prevention— Continued 

ICAS  Number  Order— 62  Substance*] 


CAS  No. 


74-99-7  

75-00-3  

75-02-5  

75-04-7  

75-07-0  ...„ 

75-06-1 

75-19-4  

75-28-6  .„„ 

75-29-6  ...» 

75-31-0  

75-35-4  

75-37-6  .„- 

75-38-7  

75-50-3  

75-76-3 

78-78-4  ..._ 

78-79-5  ...„ 

79-38-9  ...» 

106-97-8  

106-96-9  

106-99-0  

107-OO-6  .„ 

107-01-7  

107-25-5  ....... 

107-31-3  .„ 

109-66-0  .„ 

109-67-1  ,„ 

109-92-2  

109-95-5  

115-07-1  ._..... 

115-10-6  

115-11-7  

116-14-3  

124-40-3 

460-19-5  

463-49-0  

463-58-1  

463-82-1 

504-«>-9  

557-96-2  

563-45-1   

563-46-2  

590-18-1  

590-21-6  

598-73-2  

624-64-6  

627-20-3  

64&-04-8  

689-97-4  

1333-74-0  

4109-96-0  

7791-21-1   

7803-62-5  

10025-78-2  .... 
25167-67-3  .... 


Ctwmlcal  name 


Pfopyne _.... 

Ethyl  chlotlde 

vmyl  fluoride 

Ethylamine _..., 

Acataldehyde 

Ethyl  mercaplan  ,_..._ 

Cydopropane 

Isobutane _.... 

Isopropyl  chloride  — 

Isopropylamlne 

Vmylldene  chloride .... 

DMuoroeihane 

VinyOdene  fluoride  .... 

Trimethylamine  

TetramethylsUane 

Isopentane 

Isoprene 


Trifluorochloroelhylene 

Butane 

1-Bu1ene  

1 ,3-Butadiene 

Ethyl  ac«tyler»e 

2-Butene  

Vinyl  methyl  ether  „ 

Methyl  iomiate . 

Pentane ; 

l-Pentene  


Vinyl  ethyl  ether 

Ethyl  nitrite 

Pnspylene 

Methyl  ether 

2-Methylproper>e  .... 
Tetrafluoroethylerw 

Din>ettiylam)ne 

Cyanogen ^ 

Propadiene . 


Cartxx)  oxysuKide 

2.2-Dlmethylpropane ., 

1 ,3-Pentadiene , 

2-Chloropropylene  ...., 

3-Methyl-1-butene 

2-Methyt-l-butone 

2-Butene-ci8 

I-Chtoropropylene  

Bromotrifluorethylene  . 

2-Butene-tran8  

2-Pent8ne,  (Z) 

2-Pentene,  (E)  

Vinyl  acetylene . 


Hydrogen  „ „ i... 


Dichlorosilane 
Chlorine  monoxide  . 

Silane , 

Trfchlorosilane 

Butene _.. 


^ 


Threshold 
quantity  (be) 


10.000 
10,000 
10.000 
10.000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
10,000 
lOOOO 
10,000 
10,000 
10,000 
10.000 
10,0X 
10,000 
10,000 

*  10,000 
10,000 
10,000 
10.000 
10.000 
10.000 
10,000 
10,000 
'10.000 
10.000 
10,000 

-  10,000 
10.000 
10.000 
10.000 
10.000 
10.000 
10.000 
10.000 
10.000 
10,000 
10,000 
10.000 
10,000 
10,000 
10.000 
10.000 
10,000 
10,000 
10,000 
10.000 
10.000 
10.000 
10.000 
10.000 


Baals  tor 


(0 
0 
0 
(0 

w 
(•) 

0 

P) 
w 
(•) 
w 

0 
0 
0 

(•) 
(•) 
(•) 

0 

n 

0 
(0 

n 

0 
0 

m 
m 
(•) 
(•) 

0 
0 

(0 
0 
0 
0 
0 
0 
0 

n 
(•) 

0 

{•) 
(•) 

0 
(0 

(•) 
(•) 
n 

0 
0 
0 
0 

(•) 

(0 


Basis  tor  Listing: 
'Rammabto  gas. 
•VoWils  llpHnm«t)tt  Nquid. 
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Part  IV 

Pension  Benefit 
Guaranty     « 
Corporation 

29  CFR  Parts  2619  and  2676 

Valuation  of  Plan  Benefits  in  Single- 
Employer  Plans;  Valuation  of  Plan 
Benefits  and  Plan  Assets  Following  Mass 
Withdrawal;  Proposed  Rule 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CfR  Ports  2619  and  2676 
RiN1212-AA«1 

Vaiiatton  of  Plan  Banaftts  In  Slngla- 
Employar  Plana;  Valuation  of  Plan 
Banaflta  and  Plan  Aaaata  Following 
Maaa  Withdrawal 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  proposes  to 
amend  its  regulation  governing 
valuation  of  plan  benefits  in  terminated 
single-employer  plans  that  are  trusteed 
by  the  PBGC.  The  proposed  amendment 
would  revise  the  methods  of  valuing 
annuity  benefits  (1)  to  updatd4be 
regulation's  mortality  assumptions  to 
reflect  recent  actuarial  practice,  (2)  to 
uncouple  the  regulation's  administrative 
expense  ("loading")  assumptions  from 
its  interest  assumptions,  and  (3)  to 
clarify  the  valuation  of  annuity  benefits 
by  prescribing  a  new  interest  rate 
structure  format  that  bases  valuations  on 
the  length  of  time  between  the  valuation 
date  and  the  presumed  date  of  each 
payment.  Although  the  amendment 
would  continue  the  regulation's 
historical  approach  of  assigning  values 
to  annuity  benefits  that  are  in  line  with 
private  sector  group  annuity  prices,  and 
the  PBGC  anticipates  that,  for  most 
plans,  this  amendment  would  not 
significantly  affect  the  valuations 

f)roduced,  the  new  assumptions  and 
ormat  would  greatly  enhance  public 
understanding  of  the  PBGC'S 
valuations.  In  addition,  the  PBGC 
proposes  to  adopt  unisex  mortality 
assumptions  when  it  is  calculating  de 
minimis  lump  sums  (i.e.,  those  of 
$3,500  or  less)  to  be  paid  to  a 
participant;  the  PBGC  would  otherwise 
continue  to  use  its  historical  mortality 
assumptions  and  its  current  interest  rate 
structure  in  the  calculation  of  lump 
sums. 

At  the  same  time,  the  PBGC  proposes 
to  amend  its  regulation  governing 
valuation  of  annuity  benefits  in 
multiemployer  plans  following  mass 
withdrawal,  so  as  to  adopt  the  same 
mortality,  loading,  and  interest 
assumptions  as  does  the  modified 
single-employer  regulation.  This  change 
will  result  in  simplification  of 
calculations  imder  the  multiemployer 
regulation  as  well  as  greater  consistency 
of  annuity  valuations  between  the  two 
programs. 

DATES:  Comments  must  be  received  on 
or  before  March  22, 1993. 


ADDRESSES:  Comments  should  be 
addressed  to  Office  of  the  General 
Coimsel  (22500),  Pension  Benefit 
Guaranty  Corporation,  2020  K  Street 
NW.,  Washington,  DC  20006.  Commenta 
may  be  hand-delivered  to  Suite  7200  at 
the  above  address  between  9  a.m.  and  5 
p.m.  Written  comments  will  be  available 
for  public  inspection  at  the  PBGCs 
Communications  and  Public  Affairs 
Department,  suite  7100  at  the  above 
address,  between  9  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  H.  Gould,  Senior  Counsel,  Office 
of  the  General  Counsel,  at  the  above 
address  or  at  (202)  778-8850  ((202)  778- 
8859  for  TTY  and  TDD).  Theae  are  not 
toll-free  numbers. 

SUPPLEMENTARY  MFORMATKM: 

Background 

The  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  published  a  final 
regulation  Valuation  of  Plan  Benefits  in 
Non-Multiemployer  Plans  (the  "single- 
employer  regulation")  on  January  28, 
1981  (46  FR  9492).  On  March  14. 1986. 
the  title  of  the  regulation  was  changed 
to  Valuation  of  Plan  Benefits  in  Single- 
Employer  Plans.  The  regulation  is 
codifijid  at  29  CFR  part  2619. 

As  explained  in  ue  PBGC's  initial 
proposed  rulemaking  on  Valuation  of 
Plan  Benefits,  published  December  12, 
1975:  "The  value  of  a  benefit  as  of  the 
date  of  termination  is  the  current  value 
of  the  cost  that  the  PBGC  normally 
should  incur  as  of  the  date  of 
termination,  in  providing  the  benefit 
imder  reasonable  assumptions  as  to 
mortality,  rates  of  retirement  when  early 
letiiement  is  possible,  administrative 
expenses  that  will  be  inciured,  and 
investment  return  assumptions 
reflecting  oirrent  and  longer  term 
investment  opportunities.  The  PBGC's 
assumptions  will  be  adjusted  from  time 
to  time  to  reflect  changes  in  market 
conditions  and  mortality  experience." 
40  FR  at  57982.  As  explained  in  the 
PBGC's  Interim  Regulation  on  Valuation 
of  Plan  Benefits,  published  November  3, 
1976.  the  PBGC  has  set  its  interest  rates 
for  valuation  purposes  by  examining  a 
survey  of  private  sector  annuity  prices, 
using  those  prices  as  a  starting  point, 
and  selecting  a  valuation  interest  rate 
(or  rates)  which  when  combined  with 
the  PBGC  mortality  table  would 
acciirately  replicate  the  price  structure 
reflected  in  single-premium, 
nonpartidpating  group  annuity  contract 
prices  from  the  survey.  41  FR  at  48485. 

Oa'  March  25, 1986,  the  PBGC 
pubBshed  a  proposed  single-employer 
regulation  that  would  have  replaced  the 
current  interest  rate  format  structure 
based  on  the  presumed  date  a 


participant  is  to  enter  pay  status  with 
one  based  on  the  lengu  of  time  that  has 
passed  since  the  valuation  date.  The 
1986  proposed  regulation  called  for  as 
many  as  fifteen  difiierent  "select"  rates, 
each  of  which  would  apply  for  a  period 
of  one  year  after  the  valuation  date.  To 
value  payments  that  would  occur  over 
fifteen  years  after  the  valuation  date,  the 
1986  proposed  regulation  provided  for  a 
gingle  "ultimate"  rate.  This  interest  rate 
format  was  the  one  used  in  the  PBGC's 
multiemployer  plan  regulation. 
Multiemployer  Pension  Plans;  Valuatiot 
of  Plan  Assets  and  Plan  Benefits 
Following  Mass  Withdrawal,  29  CFR 
Part  2676,  published  as  a  proposed  rule 
on  February  19, 1985,  and  as  a  final  rule 
on  March  25, 1986. 

The  proposed  1986  single-employer 
regulation  attracted  several  comments. 
A  number  of  comments  expressed 
concern  about  the  complexity  associated 
with  the  use  of  a  "select  and  ultimate" 
interest  rate  format  structure  calling  foi 
the  use  of  up  to  15  different  "select" 
rates.  In  addition,  the  American 
Academy  of  Actuaries  suggested  that  the 
PBGC  might  obtain  more  precise 
simulation  of  private  sector  annuity 
contract  prices  if  it  allowed  for  the 
possibility  of  changing  its  assumed 
interest  rates  after  a  period  exceeding 
fifteen  years.  The  Academy  also 
.'suggested  that  the  PBGC  begin  use  of  the 
^  1983  Group  Annuity  Mortality  Table 
("1983  GAM  Table").  In  part  as  a  result 
of  these  comments,  the  PBGC  decided  to 
study  the  subject  further  and  withdrew 
the  proposed  regulation  on  February  19, 
1987. 

The  PBGC  has  now  concluded  that  it 
can  better  and  more  clearly  approximate 
private  sector  group  annuity  costs  by  (1) 
adopting  the  more  current  1983  GAM 
table,  (2)  uncoupling  its  administrative 
expense  ("loading")  assumptions  from 
its  interest  assumptions,  and  (3) 
replacing  the  cvurent  interest  rate 
format,  which  is  based  on  the  length  of 
time  between  the  valuation  date  and  the 
presumed  date  a  participant  is  to  enter 
pay  status,  with  one  based  on  the  length 
of  time  between  the  valuation  date  andv, 
the  date  of  each  presumed  monthly 
payment.  Accordingly,  the  proposed 
amendment  sets  forth  new  mortality, 
loading,  and  interest  assumptions  for 
the  valuation  of  annuity  benefits.  The 
PBGC  will  select  an  interest  rate  (or 
rates,  normally  no  more  than  three) 
which,  when  combined  with  the  PBGC 
mortality  table  and  loading 
assumptions,  will  acciuately 
approximate  the  cost  of  private  sector 
group  annuity  contracts,  v 

In  addiUon,  the  PBGC  proposes  to 
adopt  unisex  mortality  assumptions 
when  it  is  calculating  de  minimis  limip 


Federal  Regiater  /  Vol.  58.  No.  11  /  Tuesday,  January  19.  1993  /  Proposed  Rules 5129 


sums  (i.e..  those  of  $3,500  or  less)  to  be 
paid  to  a  participant;  the  PBGC  would 
otherwise  continue  to  use  its  historical 
mortality  assumptions  and  interest  rate 
structure  in  valuing  beneBts  in  trusteed 
plans  that  are  to  be  paid  as  lump  sums. 

The  PBGC  intends  to  apply  the 
approach  of  the  proposed  amendment, 
including  the  neW  loading  and  mortality 
assumptions,  to'inultiemployer  plans  as 
well.  The  interesf'assumptions  in  the 
multiemployer  regulation,  consistent 
with  the  single-employer  annuity 
valuation  amendments  discussed  below, 
would  be  modified  to  remove  the  15- 
year  limitation  on  the  commencement  of 
an  "ultimate"  rate  and  would  ordinarily 
provide  for  no  more  than  three  interest 
rates.  Thus,  the  single-employer  and 
multiemployer  annuity  valuation  rules 
would  conform  to  each  other. 

The  PBGC  notes  that  this  proposed 
regulation  is  narrowly  focused,  and  thus 
that  it  does  not  address  certain  other 
modifications  to  Part  2619  that  may  be 
appropriate:  for  example,  the  proposed 
regulation  does  not  address  portions  of 
Part  2619  that  have  been  superseded  by 
legislative  action.  The  PBGC  intends  to 
make  additional  modifications  to  Part 
2619,  as  appropriate,  by  subsequent 
regulatory  action. 

Mortality 

The  mortality  tables  now  used  by  the 
PBGC  to  value  benefits  in  trusteed  plans 
were  derived  fttjm  the  Unisex  Pension- 
1984  {"UP-1984")  table,  and  were  first 
proposed  for  adoption  by  the  PBGC  in 
1975.  The  UP-1984  table  was  developed 
with  1965-1969  data  on  non-insured 
plans,  covering  employees  in  a  wide 
range  of  industries,  and  at  that  time,  it 
was  judged  to  be  the  table  most  likely 
to  be  representative  of  PBGC's 
experience.  40  FR  at  57982,  41  FR  at 
48485.  More  germane  to  the  purposes  of 
this  proposed  amendment,  it  also  was 
very  well  suited  for  the  format  PBGC 
adopted  to  express  its  interest  rates. 

Specifically,  the  interest  rates  implicit 
in  private  sector  prices  for  immediate 
annuities  based  on  UP-1984  were 
nearly  level,  i.e.,  almost  constant,  over 
most  ages  surveyed,  thereby  facilitating 
the  use  of  the  same  "immediate  annuity 
rate"  for  all  retired  lives.  The  PBGC 
believes  the  UP-1984  table  was  as 
effective  as  it  was  because  of  its 
similarity  to  the  table  used  by  most 
insurers  for  pricing  group  annuities  at 
that  time,  the  1971  GAM  mortality  table. 

Since  the  UP-1984  table  was 
proposed  for  adoption  in  1975,  many 
private  sector  insurers  have  shifted  to 
the  1983  GAM  Table  when  setting  group 
annuity  prices.  In  recent  years,  the 
interest  rates  implicit  in  the  survey 
prices  for  immediate  annuities  based  on 


the  UP-1984  table  have  become 
progressively  less  constant,  and  it  has 
therefore  become  progressively  more 
difficult  to  approximate  private  sector 
prices  for  retired  life  annuities 
commencing  at  various  ages  with  a 
single  immediate  annuity  rate. 

Moreover,  continued  use  of  the  older 
mortality  assumptions  has  resulted  in 
the  PBGC's  interest  rate  assiunptions 
being  set  lower  than  they  would  be 
imder  more  cvurent  mortality 
assumptions,  to  ensure  that  the  PBGC's 
valuations  conform  to  priv^ate  sector 
prices.  Even  though  the  combination  of 
mortality  and  interest  assumptions 
accurately  replicates  private  sector 
group  annuity  prices,  the  disparity 
"^between  the  PBGC's  low  interest  rates 
and  famihar  private  sector  rates  has 
resulted  in  pubUc  confusion  over  the 
PBGC's  interest  rate  assumptions.  The 
PBGC  therefore  wishes  to  adopt  new 
mortality  assumptions  that  will  (1) 
themselves  better  conform  to  those  used 
by  private  sector  insurers  and  (2)  permit 
the  PBGC  to  employ  interest  rate 
assumptions  that  also  better  conform  to 
those  used  by  private  sector  insurers, 
thereby  making  the  annuity  valuation 
process  clearer  to  the  public. 

The  PBGC  accordingly  proposes  to  ' 
adopt  the  1983  GAM  Table  for  annuity 
valuations.  Pursuant  to  the 
recommendation  of  the  Committee  on 
Aanuities  of  the  Society  of  Actuaries, 
the  PBGC  is  adopting  a  mortality  table 
for  healthy  female  participants  that  is 
obtained  from  the  table  for  healthy 
males  by  increasing  all  age  indexes  by 
six  years,  i.e.,  a  6-year  age  setback  for 
females  (so  that,  for  example,  a  55  year 
old  healthy  female  would  be  treated  as 
if  she  were  a  49  year  old  under  the 
mortality  table  for  healthy  males).  In 
addition,  the  PBGC's  mortaUty  tables  for 
participants  disabled  under  their  plans' 
terms  but  not  receiving  Social  Security 
disability  payments  will  be  obtained 
from  the  corresponding  tables  for 
healtfiy  participants  by  decreasing  all 
age  indexes  by  three  years,  i.e.,  a  3-year 
setforward  from  the  healthy  lives  tables 
for  both  males  and  females  (so  that,  for 
example,  a  55  year  old  disabled 
participant  who  is  not  receiving  Social 
Security  disability  payments  would  be 
treated  as  if  he  or  she  were  a  58  year  old 
under  the  corresponding  mortality  table 
for  healthy  lives).  Mortality  tables  for 
participants  below  age  65  receiving 
Social  Security  disability  benefits  will 
be  determined  on  the  basis  of 
information  obtained  from  the  Social 
Security  Administration  blended  into 
the  1983  GAM  tables  at  higher  ages. 
These  tables  will  parallel  the  mortality 
tables  for  disabled  participants  not 
receiving  Social  Security  disability 


payments  at  higher  ages.  The  Tables 
added  to  appendix  A  under  the 
proposed  reg\ilation  would  incorporate 
the  new  mortality  assumptions  to  be 
used  in  valuing  annuity  benefits. 

The  PBGC  intends  to  keep  each  of  its 
individual  valuation  assumptions  in 
line  with  those  of  private  sector 
insurers,  and  to  modify  its  mortaUty 
assumptions  whenever  it  is  necessary  in 
the  future  to  do  so  to  achieve 
consistency  with  private  insurer 
assumptions.  For  example,  if  the  PBGC 
determines  that  the  mortality 
assumptions  of  the  1993  GAM  Table 
have  attained  significant  acceptance 
among  private  sector  insurers,  the  PBGC 
would  consider  adopting  those 
assumptions  by  regulation.  The  PBGC 
anticipates  that  it  would  generally 
publish  any  such  changes,  without 
further  proposed  rulemaking,  at  least  30 
days  in  advance  of  their  effective  dates. 
We  note  that  such  changes  would  not  be 
expected  to  aRect  the  PBGC's  annuity 
benefit  valuations,  because  the  PBGC's 
interest  rates  are  selected  so  that,  in 
conjunction  with  all  other  assumptions, 
they  will  provide  annuity  prices  that  are 
in  line  with  those  in  the  survey. 

Loading  Assumptioos 

Certain  expenses  of  administration  are 
incurred  by  an  insurer  in  connection 
with  the  payment  of  benefits  under 
terminated  plans.  These  "loading" 
expenses  include  establishing  plan  files 
and  studying  plan  terms  to  determine 
benefit  entitlements,  setting  up  and 
updating^records,  as  well  as  processing 
pension  applications,  cutting  and 
mailing  checks,  etc.  Under  the  present 
regulation,  the  PBGC  interest 
assumptions  include  a  downward 
adjustment  so  as  to  incorporate  a 
loading  charge.  As  explained  in  the 
preamble  to  the  initial  proposed 
regulation  on  Valuation  of  Plan  Benefits, 
"inor  purposes  of  benefit  valuation 
normal  expenses  directly  associated 
with  providing  a  benefit  have  been 
estimaied  and  an  appropriate 
adjustment  has  been  made  in  the 
applicable  assumed  rate  of  investment 
returns  in  order  to  account  for  those 
costs.  This  adjustment  \yf^]  made  to 
avoid  calculating  the  effect  of  the  . 
expenses  upon  the  value  of  a  beneft 
separately  which  would  unnecessarily 
complicate  the  calculations  required  to 
value  a  benefit."  40  FR  at  57983.  The 
PBGC  has  concluded  that  it  is  now 
feasible  to  state  explicit  loading  charges 
when  valuing  annuity  benefits,  without 
sacrificing  simplicity  of  calculation. 
Thus,  the  PBGC  has  decided  to  add 
these  costs  on  directly,  rather  than 
through  a  reduction  in  interest  rates  as 
it  now  does. 
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Under  the  propoeed  regulation,  the 
PBGC  will  more  clearly  simulate  the 
private  sector  process  of  annuity  benefit 
valuation  by  stating  explicit  loading 
charges  that  should  approximate  the 
loading  charges  inherent  in  private 
sector  annuity  prices.  The  PBGC  has 
decided  that  it  can  best  approximate 
private  insxu«r  prices  by  charging 
loading  expenses  that  are  bas»d  in  part 
on  the  total  value  of  plan  benefits, 
thereby  recognizing  (1)  that  the 
computation  of  benefit  valuations 
entails  certain  expenses  that  are  roughly 
proportional  to  the  number  of  a  plan's 

f>articii>ants,  (2)  that  private  insurers' 
oading  charges,  expressed  as  a 
percentage  of  plan  benefits,  are 
somewhat  lower  for  larger  plans,  and  (3) 
that  the  percentage  of  a  plan's  aimuity 
benefits  to  be  assessed  as  a  loading 
charge  should  vary  slightly  as  a  function 
of  the  interest  assumptions  in  effect. 
Appendix  C  to  the^roposed  regulation 
illustrates  the  form  n^  which  explicit 
loading  charges  would  be  stated.  The 
PBGC  invites  comment  on  its  approach 
to  the  specification  of  "loading"  costs  in 
annuity  valuations.  The  PBGC 
anticipates  that  it  would  generally 
publish  any  changes  to  appendix  C, 
without  further  proposed  rulemaking,  at 
least  30  days  in  advance  of  their 
effective  dates. 

Interest  Rates 

In  adopting  the  current  single- 
employer  regulation,  the  PBGC,  in  the 
interest  of  administrative  efficiency, 
adopted  certain  interest  assumptions  for 
the  valuation  of  benefits.  Benents  in  pay 
status  on  the  valuation  date 
("immediate  annuities")  would  be 
valued  cm  th^  basis  that  a  single  interest 
rate  (the  "immediate  aimuity  rate") 
would  apply  throughout  the  life  (lives) 
of  the  particip>ant  (and  beneficiary). 
Benefits  not  in  pay  status  on  the 
valuation  tlate  ("deferred  annuities") 
were  valued  on  the  basis  of  up  to  three 
additional,  lower,  interest  rates 
("deferred  rates")  assumed  to  be  in 
effect  for  various  portions  of  the  period 
preceding  the  date  when  the  participant 
sumed  to  enter  pay  status; 
\eT,  the  immediate  annuity  rate 
apply, 
ier  the  proposed  amendment,  the 
^  will,  when  valuing  annuity 
'  !,  employ  one  or  more  (usually 
no  more  than  three)  interest  rates  for 
one  or  more  specified  time  periods 
following  the  date  of  valuation.  They 
Mdll  not  be  based  on  the  presumed  date 
of  pay  status.  The  PBGC  expects  that  the 
rates  will  be  progressively  lower  for 
each  succeeding  time  period.  The 
amendment  Mrill  thus  employ  an  interest 
rate  format  similar  to  that  in  use  for 


valuing  benefits  pursuant  to  the  PBGC's 
multiemployer  regulation.  The  PBGC 
anticipates  that  by  extending  the  period 
during  which  it  may  vary  its  "select" 
interest  rates  beyond  the  15-year  range 
used  vmder  the  multiemployer 
regulation,  we  may  achieve  even  greater 
accuracy  in  replicating  private  sector 
annuity  charges.  The  Tables  to  be  added 
to  appendix  B  under  the  proposed 
regulation  would  set  out  the  format  for 
expressing  the  interest  assiunptions  to 
be  used  in  valuing  annuity  benefits. 

The  PBGC's  historical  mortality 
assumptions  and  interest  rate  structure, 
in  addition  to  applying  to  the  valuation 
of  lump  sum  payments  to  Uving 
persons,  would  apply  to  the  calculation 
of  all  death  benefits.  The  5% 
assumption  that  under  the  present 
single-employer  regulation  appUes  to 
certain  death  benefits  (e.g.,  the  return  of 
accumulated  employee  contributions 
upon  death)  would  be  abandoned. 
Because  the  Pension  Protection  Act  of 
1987  (as  amended  by  the  Chnnibus 
Budget  Reconciliation  Act  of  1989) 
requires  that  employee  contributions  be 
credited  with  interest  after  the 
determination  date  at  a  rate  not  less 
than  the  applicable  PBGC  valuation  rate, 
nl%st  plans  provide  for  accumulation  at 
that  rate.  Thus,  the  use  of  the  usually 
lower  5%  rate  for  valuing  the  payment 
of  death  benefits  increases  the  value  of 
the  deeth  benefit  as  of  the  valuation 
date.  The  PBGC  is  therefore  changing 
the  interest  assumptions  under  which 
these  death  benefits  are  valued  so  that 
they  will  in  most  cases  produce  a  value 
reflecting  plan  amendments  adopted  in 
response  to  the  Pension  Protection  Act. 
The  5%  assiunption  had  previously 
been  removed  from  the  death  benefit 
valuation  rates  imder  the  multiemployer 
regulation.  The  proposed  regulation  also 
adopts  the  benefit  valuation  formulas 
employed  by  the  multiemployer 
regulation. 

As  in  the  past,  interest  rates  under  the 
amendment  will  be  derived  from  price 
data  obtained  horn  the  private  insurance 
industry.  Since  November  1980,  the 
PBGC  has  announced  its  valuation 
interest  rates  prospectively,  i.e.,  in 
advance  of  the  period  of  time  to  which 
they  apply.  If  the  PBGC  is  to  continue 
its  practice  of  aimoundng  its  iffterest 
rates  prospectively,  it  will  be  necessary 
to  continue  estimating,  on  the  basis  of 
data  available  some  time  before  the  time 
of  pubUcation.  the  annuity  prices  that 
will  be  proffered  in  the  private  sector. 
In  view  of  the  techniques  and  data 
available  for  effecting  such  estimates, 
the  PBGC  has  concluded  in  the  past  that 
any  imprecision  in  approximating  those 
future  prices  is  outweighed  by  the  value 
of  permitting  private  parties  to  be  able 


to  estimate  benefit  values  earlier.  The 
PBGC  invites  conunent  on  whether  this 
conclusion  remains  valid. 

Several  comments  submitted  in 
response  to  the  1986  proposed 
regulation  stated  that  private  parties 
frm^uently  rely  on  the  PBGC's 
"immediate  annuity   rate  for  valuing 
pension  entitlements  in.  inter  alia, 
divorce  cases.  (The  PBGC  notes  that  use  . 
of  the  PBGC  interest  rates  for  valuing 
pension  entitlements  in  divorce  cases, 
or  for  any  other  purposes  beyond  those 
for  which  they  were  intended,  may  or 
may  not  be  appropriate.)  The  comments 
stated  that  the  complexity  of  the 
proposed  format  would  create 
substantial  difficulties  for  small  family 
law  practices  and  administrators  of 
smaU  plans.  The  PBGC  believes  that, 
inasmuch  as  the  PBGC  will  continue  to 
value  lump  sum  entitlements  on  the 
basis  of  its  historical  mortaUty 
assumptions  and  interest  structure,  any 
such  difficulties  would  be  self-imposed, 
and  that  even  for  any  person  who  uses 
the  new  interest  structiue.  the  reduction 
of  the  expected  number  of  interest  rates 
to  two  or  three  and  the  increased 
availability  of  computer  software  should 
alleviate  these  concerns. 

The  availability  of  computer  software, 
together  with  the  proposed  regulation, 
will  also  eliminate  the  need  for  a 
distorting  simpUfication  used  iinder  the 
current  regulation.  As  pointed  out  in  the 
preamble  to  the  current  regulation.  46 
FR  at  9495.  the  adjustment  foctor  for 
deferred  joint  and  survivor  benefits 
ignores  the  possibiUty  of  the  death  of 
the  spouse  between  the  date  of 
valuation  and  the  pay  status  date.  The 
proposed  regulation  takes  that 
possibility  into  account,  in  a  case  where 
no  optional  form  may  be  elected. 

Internal  Revenue  Code  section  417(e) 
and  ERISA  section  205(g)  incorporate 
the  interest  rates  that  the  PBGC  uses  to 
value  lump  sum  benefits  in  PBGC- 
tnisteed  plans  in  determining  the 
ceiling  on  the  interest  rates  that  private 
sector  plans  may  use  iu  calculate  lump 
sum  distributions.  Though  many  plans 
have  chosen  to  use  interest  rates  for 
lump  sum  purposes  that  are  lower  than 
PBGC  interest  rates,  other  plans  have 
complied  with  the  Code  and  ERISA  by 
adopting  provisions  that  are  based 
explicitly  on  the  PBGC's  rate  format 
under  the  existing  regulation. 

Were  the  PBGC  to  apply  the  new 
mortality  and  loading  assumptions  and 
tlie  new  interest  rate  structure  to  the 
valuation  of  lump  sum  benefits  in 
PBGC-trusteed  plans,  there  would  be, 
for  ongoing  plans  and  terminations  in 
the  private  sector,  increases  in  PBGC- 
determined  interest  rate  ceiUngs  of 
about  1.5  to  2  percentage  points  for 
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retirsd  participants  bbq  more  fbf 
youngsr  participants.  If  plan  pitmsions 
were  not  modified  to  use  lower  interest 
rates  for  lump  sums  than  interest  rates 
imder  the  proposed  regulation, 
participants  in  ongoing  plans  end  plans 
terminating  in  the  private  sector  would 
receive  lower  lump  sum  payments. 
Further,  because  more  benefits  would  be 
calculated  as  having  present  values 
under  $3500,  plans  would  be  able  to 
increase  the  number  of  participants  they 
involuntarily  cash  out 

If  the  new  mortality  and  loading 
assumptions  and  the  new  interest  rate 
structures  were  used  to  value  PBGC 
lump  sum  entitlements,  they  would  also 
have  an  eSact  on  lump  siun  amounts 
paid  to  participants  in  PBGC-trusteed 
plans,  although  that  efiisct  would  be 
more  limited.  PBGC  pays  I\unp  sums 
only  to  participants  whose  total  b«iefit 
values  do  not  exceed  $3500,  and 
adoption  of  the  19&3  GAM  Ti^ia  would 
offset  the  highm  interest  rates. 
Non^heiess,  the  new  interest  rate 
format,  along  with  elimination  of  the 
loading  component  from  PBGC's 
interest  assimiptions,  would  result  in  a 
greater  number  of  lower-valued  lump 
sum  payments  to  youngw  participants 
in  PBGC-trusteed  plans.  (The  effect  of 
the  PBGC's  adoption  of  unisex  mortality 
assumptions  in  determining  liunp  sums 
in  imderfunded  plans  trusteed  by  the 
PBGC  is  discussed  below.)  Because  such 
younger  participants  generally  have 
much  smaller  benefits  than  do  other 
participants,  and  because  the  greater 
deferral  periods  further  detsease  the 
costs  of  diese  lower  benefits,  the 
reducdons  would  not  be  large  in 
absolute  terms.  For  some  younger 
participants,  however,  the  reductions  in 
their  lump  sum  amounts  imder  the 
proposed  regulation's  assumpticme 
could  exceed  50  per  cent  of  the  amounts 
calculated  under  the  ciurent  regulation. 

Because  the  PBGC's  use  of  the  new 
mortaBty  and  loading  assumptions  and 
the  new  interest  rate  structure  in 
valuing  lump  sum  entitlements  could 
substantially  reduce  participants' 
benefits,  both  in  ongoing  and  terminated 
plans,  the  PBGC  believes  that  it  should 
not  at  this  time  apply  the  proposed 
annuity  valuation  system  to  the 
valuation  of  lump  sum  entitlements. 
Participant  himp  sum  expectations, 
under  both  ongoing  and  terminated 
plans,  that  are  based  on  the  PBGC's 
existing  valuation  structiue  were 
created  by  Congress,  and  the  PBGC 
believes  diat  it  should  not  aKer  those 
expectations  without  providing  for  a 
period  of  public  discussion  and  the 
opportimity  to  obtain  Congressional 
guidance.  ,. 


However,  the  PBGC  does  not 
anticipate  that  the  historical  mortality 
assumptions  and  interest  rate  stmctuie 
for  lump  sum  valuations  should  reoaia 
in  effect  indefinitely,  and  the  PBGC  ¥riU 
be  seeking  guidance  in  this  area  from 
Congress,  other  administrative  agoncies, 
and  the  public.  One  possibility  is  that 
Congress  will  decide  to  modify  Code 
and  ERISA  provisions  so  that  they 
would  no  longer  base  the  requirements 
for  privste  sector  himp  sum 
assumptions  on  the  PBGC's  hunp  sum 
assumptions.  In  that  event,  the  PBGC 
could  adopt  appropriate  hunp  sum 
valuation  assumptions  without  its 
ciurent  concern  over  the  Impact  of  ita 
choice  of  assumptions  on  private  aectar 
lump  sums.  A  second  possibibty  is  that 
public  discussion  will  lead  to  the 
conclusion  that  the  current  rtatutory 
linkage  will  remain  but  that  the  PBGC 
should  revise  its  lump  sum  valuation 
assumptions  nonetheless.  In  eithn  case, 
the  PBGC  invites  comments  as  to  what 
those  assumptions  should  be. 

In  such  circumstances,  one  issue 
likely  to  arise  would  be  the  mechanism 
of  any  transition  from  the  current  lump 
sum  valuatK^  asswnptions  to  the  new 
ones.  If  new  assiunptions  tended  to 
yield  substantially  different  lump  sum 
amounts,  it  might  be  appropriate  for  the 
PBGC  to  adopt  a  new  lump  sum 
valuation  structure  gradually,  so  as  not 
to  disrupt  participant  expectations 
based  on  the  current  statutory 
reqiiirements.  For  example,  the  PBGC 
might  adopt  new  regulations  providing 
that  PBGC  lump  sum  obligations  would 
be  valued  on  the  basis  of  the  rate  for  30- 
year  obligations  of  the  United  States 
Treasury.  The  PBGC  might  at  that  time, 
for  example,  provide  for  a  5-year 
transition  to  die  new  rates,  with  the 
lump  sum  entitlement  under  the  present 
system  being  modified  each  year  by 
20%  of  the  difference  between  the 
amounts  that  would  be  due  under  the 
old  and  new  approaches. 

If  a  substantial  change  in  private 
sector  lump  sum  valuations  would 
result  from  changes  in  permitted 
assuniptions.  it  might  also  be 
appropriate  to  reconsider  the 
appropriateness  of  permitting  increased 
interest  rate  assumptions  in  the 
valuation  of  large  private-sector  lump 
sum  entitlemmts.  Section  417(e)  of  the 
Code  and  section  205(g}  of  ERISA  now 
permit  private  sector  plan 
administrators  to  employ  interest  rates 
that  are  20%  higher  than  the  PBGC's 
rates  in  valuing  lump  sums  in  excess  of 
$25,000. 

The  PBGC  intends  in  any  event  that 
if  it  eventually  adopts  a  lump  sum 
valuation  system  based  on  the  proposed 
annuity  valuation  system,  it  will  not  pay 


to  participeBts  recnving  lump  sinns 
from  the  PBGC  the  amount  of  the 
loading  charge  included  in  the  sDiudty 
valuation  and  diarged  to  the  pkn's 
spoosorfs)  and  the  members  of  their 
coDtroUed  group,  if  any,  under  aectisii 
4062(b)  of  ERISA.  The  elimination  of 
the  loeding  compoDant  from  hunp  sums 
paid  by  the  PBGC  would  be  a  change  in 
present  practice.  The  change  would  be 
justified  because  the  cost  of  determining 
participant  benefits  is  a  substantial 
portion  of  the  loading  charge,  aad  in  (he 
case  of  a  small  benefit  may  approach  or 
even  exceed  the  portion  of  the  loading 
charge  attributable  to  payment  of  the 
participant's  bmiefits. 

The  PBGC  also  invitee  comments  on 
any  effects  the  proposed  amendment 
could  have  in  other  contexts  where 
PBGC  interest  rates  are  used,  such  as  the 
merger  and  spinoff  calculations 
prescribed  by  Trees.  Reg.  1.4140)- 
l(b)(5)(ii),  or  the  determination  of  the 
accrued  benefit  derived  from  the 
contributions  made  by  an  employee 
under  ERISA  section  204(c)(2)(B)  and 
Internal  Revenue  Code  section 
411(c)(2KB). 

The  PBGC's  own  regulation  on  Benefit 
Reductions  in  Terminated  Single- 
Employer  Pension  Plans  and 
Recoupment  of  Benefit  Overpayments, 
29  CFR  part  2623.  specifies  that  "[t}he 
PBGC  will  compute  interest  on 
overpayments  and  underpayments  using 
the  interest  rate  established  for  valuing 
immediate  annuities  as  set  forth  inpart 
2619*  •   *."  29  CFR  2623.11(d).  The 
PBGC  intends  that  the  immediate 
annuity  rate  to  be  used  in  lump  sum 
valuations  would  continue  to  be  used  in 
this  context.  The  PBGC  invites  comment 
on  this  intended  approach.  For  instance, 
the  PBGC  mi^t  wish  to  consido'  paying 
interest  on  lump  sum  entitlements 
either  on  the  basis  of  ail  the  rates  used 
to  calculate  a  lump  sum  or  on  the  basis 
of  a  standard  short-term  interest  rate. 

Unisex  Lump  Sum  Calculations 

Additionally,  the  proposedtegulation 
will  provide  that  when  the  PBGC 
discharges  its  obligations  to  a 
participant  in  a  trusteed  plan  through  a 
de  minimis  lump  sum  pa3miiant  (i.e.,  one 
that  does  not  exceed  $3,500;  see  29  CFR 
2613.8(b)(1)).  the  vahie  of  the 
piartici pant's  benefit  will  he  calculated 
on  the  basis  of  a  jinisex  mortahty  table; 
i.e.,  the  PBGC  wMd  calculate  lump 
sum  payments  to'ipan  and  women  using 
the  same  mortality  assumptions.  The 
PBGC  is  proposing  this  change  in  ita 
current  practice  to  conform  to  the 
imisex  mortality  assumptions  ordinarity 
employed  in  hunp  sum  calculations  by 
private  pension  plonr.  such  plans 
shifted  from  sex  distinct  to  unisex 
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assumptions  to  provide  equal  benefits  to 
males  and  females  in  response  to  court 
decisions  requiring  such  treatment  in 
certain  circumstances.  Lump  sum 
payments  to  women  are  somewhat 
lower  and  lump  s\un  payments  to  men 
are  somewhat  higher  imder  xmisex 
mortality  assiunptions  than  they  are 
imder  mortality  assumptions  that 
dlstingui^  participants  on  the  basis  of 
sex,  such  as  those  now  used  by  the 
PBGC. 

The  PBGC  believes  that  its  unisex 
tables  should  take  into  account  its 
experience,  i.e.,  the  tables  should 
recognize  the  historical  high 
percentages  of  male  participants  in 
trusteed  plans.  The  desired  mix  of  male 
and  femue  participants  can  be 
reasonably  simulated  by  increasing  the 
age  indexes  in  male  tables  by  one  year, 
i.e.,  a  1-year  setback  from  the  male  table; 
the  same  result  would  be  achieved  by 
decreasing  the  age  indexes  in  female 
tables  by  four  years.  Because  the  imisex 
tables  thus  entail  modifications  of 
female  mortality  assumptions  that  are 
greater  than  the  modifications  of  male 
mortality  assumptions,  the  decreases  in 
lump  sum  entitlements  for  women  will 
be  greater  than  the  increases  for  men. 
The  lump  sum  amounts  paid  to  female 
participants  will  be  reduced,  while  the 
amounts  paid  to  male  participants  will 
be  increased.  The  PBGC  anticipates  that 
the  amount  of  the  decrease  for  females 
would  average  approximately  8%  at  age 
65  (and  up  to  approximately  16%  at 
yoimger  ages)  and  the  amoimt  of  the 
increase  for  males  would  average 
approximately  2%  at  age  65  (and  up  to 
approximately  4%  at  younger  ages). 
However,  because  the  maximum  de 
minimis  lump  sum  amount  is  $3500,  the 
amounts  of  the  changes  will  not  be 
great. 

The  Amendment 

The  major  changes  made  by  the 
amendment  would  be  in  subpart  C  of 
the  single-employer  regulation  (existing 
§§  2619.41  through  2619.48).  However. 
§§  2619.3(a)  and  2619.25(b)(2),  which 
refer  to  subpart  C  provisions,  would  be 
amended  to  reflect  the  correct 
references.  The  new  appendix  A  would 
be  enlarged  to  include  new  mortality 
tables  that  incorporate  the 
recommendations  of  the  Committee  on 
Annuities  of  the  Society  of  Actuaries. 
Appendix  B  would  be  enlarged  to 
include  for  each  month  the  new  interest 
rates  and  the  periods  during  which  they 
would  apply  to  the  valuation  of  annuity 
benefits.  Tables  of  lives,  like  those 
contained  in  cxirrant  appendix  C,  are 
unnecessary  and  thus  would  not  be 
published  under  the  proposed 


regulation.  The  new  appendix  C  would 
set  forth  expense  loading  assiunptions. 

The  amendment  would  have  no  efiect 
on  the  first  section  (S  2619.41,  Purpose 
and  scope)  or  the  last  section  (existing 
§  2619.48,  Withdrawal  of  employee 
contributions)  of  subpart  C  except  to 
renumber  the  latter  as  S  2619.44.  New 
§  2619.42(a)  restates  the  rule  from 
existing  §  2619.43(b)  regarding  the  form 
of  benefit  to  be  valued.  New 
S  2619.42(b)  restates  the  rule  regarding 
the  timing  of  benefits  from  existing 
§  2619.46(b).  Most  of  the  other  sections 
of  subpart  C  would  be  deleted  and 
replaced  by  slightly  reworded  versions 
of  §§  2676.13  through  2676.14  from  the 
multiemployer  regulation. 

New  S  2619.43(a)  carries  over  the 
substance  of  existing  §S  2619.43(a)  and 
(c)  and  2619.44(a).  Like  existing 
§  2619.43(a)  (and  unlike  §  2676.13  in  the 
multiemployer  regulation),  the  new 
section  makes  clear  that  the  actuarial 
formulas  set  forth  in  the  regulation  are 
to  be  regarded  as  standards  of  accuracy, 
not  as  absolute  requirements. 

Paragraphs  (b)  tnrough  (i)  of  new 
§  2619.43  contain  actuarial  formulas 
that  would  replace  the  formulas  now  set 
forth  in  existing  §§  2619.44.  2619.45. 
and  2619.47.  The  new  formulas  in 
paragraphs  (b)  through  (i)  are  identical 
with  those  in  §§  2676.13(b)  through  (i) 
of  the  multiemployer  regulation. 
Paragraphs  (j)  and  (k)  of  new  §  2619.43 
restate  the  rules  regarding  single  life 
cash  refund  annuities  and  installment 
refund  annuities  from  existing 
§§  2619.44  (m)  and  (n). 

The  following  table  shows  the 
location  of  the  proposed  new  formula 
corresponding  to  each  valuation 
provision  in  ti\e  existing  single- 
employer  regulation. 


Existing  provision 


2619.44(c)  .. 
2619.44(d) .. 
2619.44(e)  .. 
2619.44(0  ... 
2619.44(g)  .. 
2619.44(h)  .. 
2619.44(1)  ... 
2619.44(1)  ... 
2619.44(k)  ., 
2619.44(1)  .. 
2619.44(m) 
2619.44(n) .. 
2619.45  ..... 


Proposed  provlston 


2619.47(b) . 
2619.47(c)  . 
2619.47(d)  . 
2619.47(e) . 
2619.47(f)  ., 


2619.43(C)(2). 

2619.43(c)(1). 

2619.43(g)(2). 

2ei9.43(gK1)- 

2619.43(cH3). 

2619.43(e)<2). 

2619  43(e)(1). 

2619.43(eH4). 

2619.43(e)(4). 

2619  43(eM3). 

2619.43(J). 

2619.43(l<). 

2619.43(b).  (d),  (0.  (g)<3), 

(9M4). 
2619.43(h)(1). 
2619.43(hH2). 
2619.43(I)(1). 
2619.43(i)(1). 
2619.43(l)(2). 


The  deletion  of  the  formulas  in  prior 
§  2619.44  may  cause  some 
inconvenience  for  practitioners  wishing 
to  use  them  to  calculate  lump  sum 
entitlements  using  the  PBGC's  historical 


interest  assumptions,  because  the  new 
formulas,  thou^  yielding  the  same 
results,  were  developed  for  ease  of 
application  with  "select  and  xiltimate" 
assumptions.  The  PBGC  expects  that 
this  inconvenience  will  be  minimal  in 
view  of  the  formulas'  ready  availability 
in  prior  publications. 

To  avoid  uncertainty  among  persons 
attempting  to  remain  friformed  of 
changes  in  PBGC's  assumptions,  the 
PBGC  will  promulgate  a  new  series  of 
interest  assumptions  each  month  as 
necessary  to  respond  to  changes  in 
current  rates  of  investment  return  and 
consequent  expectations  regarding 
private  sector  annuity  prices.  The  rate 
series  would  be  constructed  so  as  to 
produce  values  the  total  of  which,  for  a 
typical  plan,  will  be  in  line  with  the 
cost  of  commercial  annuities  covering 
the  plan's  annuity  benefits — the  same 
criterion  used  in  setting  rates  under  the 
existing  single-employer  regulation. 

The  multiemployer  regulation  will  be 
simultaneously  amended  so  that  the 
same  mortality,  loading,  and  interest 
assumptions  will  be  employed  to 
determine  the  values  of  benefits  under 
multiemployer  plans  after  a  mass 
withdrawal. 

Because  the  mortality,  loading,  and 
interest  assumptions  will  be  set  out  in 
appendixes  to  the  multiemployer 
regulation.  8§  2676.14  and  2676.15  will 
be  deleted,  and  §  2676.16  vnll  be 
redesignated  as  §  2676.14. 

E.0. 12291  and  the  Regulatory 
Flexibility  Act 

The  PBGC  has  determined  that  this 
proposed  regulation  is  not  a  "major 
rule"  for  the  purposes  of  Executive 
Order  12291.  l>ecause  it  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  create  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries,  or 
geographic  regions,  or  have  significant 
adverse  effects  on  competition, 
employment,  investment,  innovation,  oi 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Under  section  605(b)  of  the 
Regulatory  Flexibility  Act.  the  PBGC 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Pension  plans  with  fewer  than  100 
participants  have  traditionally  been 
treated  as  small  plans.  Such  plans 
■    typically  contract  with  actuarial  firms, 
insurance  companies,  and  other  service 
providers  for  actuarial  services.  The 
larger  providere  of  actuarial  services 
perform  valuations  by  computer,  and 
such  providers  serve  the  great  majority 
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of  small  plans.  For  sudi  service 
providers,  the  proposed  amendment 
would  necessitate  a  one-time 
programming  expense  that  woiild  be 
amortized  over  a  period  of  time  and 
spread  among  not  only  small  plan 
clients  but  larger  plan  chents  as  well. 
The  economic  impact  of  the  amendment 
on  each  such  small  plan  would  thus  be 
insignificant.  AcccH-dingiy,  compfiasce 
with  sections  603  and  604  of  the 
Regulatory  Flexibility  Act  is  waived. 

List  of  Subjects 

29  CFR  Part  2619 

Employee  benefit  plans,  Pension 
insurance,  Pensions. 

29  CFR  Part  2676 

Employee  benefit  plans,  Pensions. 

In  consideration  of  the  foregoing,  the 
PBGC  proposes  to  amend  parts  2619  and 
2676  of  chapter  XXVI  of  title  29,  Code 
of  Federal  Regulations,  as  follows: 

PART  2619— VALUATION  OF  PLAN 
BENEFITS  IN  SINGLE-EMPLOYER 
PLANS 

1.  The  authority  citation  for  part  2619 
is  revised  to  read  as  follows: 

Authority:  29  U.S.C.  1301(a),  1302(bK3). 
1341. 1344.  and  1362. 

$2619.3    [AfnendMq 

2.  In  §  2619.3,  the  first  sentence  of 
paragraph  (a]  is  amended  by  removing 
the  words  "§  2619.46  of. 

$2619.25    [AmerKtod] 

3.  In  §  2619.25,  the  second  sentence  of 
paragr^h  (bK2)  is  ameiuied  by 
removing  the  words  "§  2619.46(c)"  and 
adding  in  their  place  "subpart  C  of  this 
part' 


4.  Sections  2619.42  and  2619.43  ar» 

revised  to  read  as  follows: 

12619.42    B«>«(ltstobevaki*d. 
(a)  Form  of  benefit.  The  plan 
administrator  shall  determine  the  form 
of  each  benefit  to  be  valued,  without 
regard  to  the  form  of  benefit  valued  in 
any  prior  year,  in  accordance  with  the 
followins  rulea: 

(1)  If  a  benefit  is  in  pay  status  as  «f 
the  vahiation  date,  the  p^en 
administrator  shall  value  the  form  of  the 
benefit  being  paid. 

(2)  If  a  benefit  is  not  in  pay  status  as 
of  the  valuation  date  but  a  vaBd  election 
with  respect  to  the  form  of  benefit  has 
been  made  on  or  before  the  valuation 
date,  the  plan  administrator  shal)  value 
the  form  of  benefit  so  elected. 

(3)  If  a  benefit  is  not  in  pay  status  as 
of  the  valuation  date  and  no  valid 
election  with  respect  to  the  form  of 
benefit  has  been  made  on  or  before  the 
valuation  date,  the  plan  administrator 
shall  value  the  form  of  benefit  that, 
under  the  terms  of  the  plan,  is  payable 
in  the  absence  of  a  valid  election, 

fb)  Timing  of  benefit.  The  plan 
administrator  shall  value  benefits  whose 
starting  date  is  subject  to  election  using 
the  assumption  specified  in  paragraph 
(b)(1)  or  (b)(2)  of  this  section. 

(1)  Where  election  made.  If  a  valid 
election  of  the  starting  date  of  a  benefit 
has  been  made  on  or  before  the 
vahiation  date,  the  plan  administrator 
shall  assume  that  the  starting  date  of  the 
benefit  is  the  starting  date  so  elected. 

(2)  Where  no  election  made.  If  no 
valid  election  of  the  starting  date  of  a 
benefit  has  been  made  on  or  before  the 
valuation  date,  the  plan  administrator 
shall  assume  that  the  starting  date  of  the 
benefit  is  the  later  of^ 


An    _ 


V 


*       1 
t=l    A^*, 


fi)  The  expected  rotiieuisnt  ag9,  as 
determined  under  subpart  D  of  this  part, 
of  the  paitidpaDt  with  reapect  to  wliom 
the  benefit  is  payable,  or 

(ii)  The  valuation  date.   I 

f2fl|r«.43    Valuation  melttoda. 

(a)  General  rule.  The  plan 
administrator  shall  value  annuity 
benefits  as  of  the  vahiation  date  by — 

(1)  using  the  mortality  assospdona 
prescribed  by  Tables  VII  through  XH  of 
appendix  A  to  this  part  and  the  interest 
assumptions  prescribed  by  Table  II  of 
appendix  B  to  this  part, 

(2)  using  interpolation  methods, 
where  necessary,  at  least  as  accurate  as 
linear  interpolation. 

(3)  using  formulas  that  are  at  least  as 
accurate  as  the  formulas  set  forth  in 
paragraphs  (b)  through  (k)  of  this 
section,  and 

(4)  adjusting  the  values  to  reflect 
loading  expenses  in  accordance  with 
appendix  C  to  this  part. 

For  valuing  benefits  to  be  paid  as  lump 
sums,  and  for  determining  whether  the 
lump  sum  value  of  a  benefit  exceeds 
$3,500,  the  plan  administrator  shall 
value  benefits  in  the  same  manner  as 
benefits  to  be  paid  as  annuities  except 
that  the  mortality  assumptions  set  forth 
in  Tables  I  through  VI  of  appendix  A  to 
this  part  and  the  interest  assumptions 
set  forth  in  Table  I  of  appendix  B  to  this 
part  shall  apply,  and  there  shall  be  no 
ac^ustment  to  reflect  loading  expenses. 

(b)  Single-sum  payments  (other  than 
death  benefits).  TTie  present  value  of  a 
single-sum  payment  of  J  to  be  made  n 
years  after  the  valualtoa  date  is  as 
follows: 

(1)  If  the  paymcBl  is  not  contingBnt  on 
the  survival  of  any  person: 


where  i:  is  the  greatest  integer  such  that  JcSn,  j=n-k  (hence  0^1).  v°:"=l.  and  i,  is  the  interest  rate  determined  under  appwndix 
B  applicable  to  the  year  ending  on  the  tth  anniversary  of  the  vahiation  date. 


(2 


If  the  payment  is  contingent  on  the  survival  of  a  person  aged  x  on  the  valuation  date: 


n-1 


n'^x 


f=0 
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where  Qx  is  the  probability  that  a  person  living  at  age  x  will  not  survive  fo  age  x-fl,  as  determined  under  appendix  A  to  this 
part. 

(3)  If  the  payment  is  contingent  on  the  survival  of  two  persons  aged  x  and  y  respectively  on  the  valuation  date: 

(c)  Basic  annuities  in  pay  status.  The  present  value  of  an  annuity  due  providing  payments  of  1/m,  m  times  per 
year,  starting  on  the  valuation  date,  is  as  follows: 

(1)  If  the  annuity  is  for  a  term  certain  of  r  years  after  the  valuation  date  and  is  not  contingent  on  the  survival 
of  any  person: 


.in.) 


1    ^  vO'(v^='  -  V^^'*») 


,{m)  ^  _«_  v^  ^   \y 

'1  t»    ^      ,.0:/ 


m  7:0     v'^='  -  V®-'*  ^'" 


/ 


(2)  If  the  annuity  is  for  the  Ufa  of  a  person  aged  x  on  the  valuation  date: 


aT' =  Y.^y"' ■  .P.)  - 


r=0 


m-1 
2m 


(3)  If  the  aimuity  is  for  the  joint  lives  of  two  persons  aged  x  and  y  on  the  valuation  date: 


C  =  E  (v"^  •  A  ■  .p)  - 


r=0 


m-\ 
2m 


(d)  Basic  deferred  annuities.  The  present  value  of  an  annuity  due  providing  payments  of  l/m,  m  times  per  year, 
starting  n  years  after  the  valuation  date,  is  as  follows: 

(1)  If  the  annuity  is  for  a  term  certain  of  r  years  and  is  not  contingent  on  the  sxirvival  of  any  person: 

(2)  If  the  annuity  is  for  a  term  certain  of  r  years  and  is  contingent  on  the  survival  for  n  years  of  a  person  aged 
X  on  the  valuation  date: 


Uf»^f 


I 


nPx     nfj] 


(3)  If  the  annuity  is  for  the  Mfe^t  a  person  aged  x  on  the  valuation  date: 


n\^x 


^'"^-^(v^'-,P,)-v<>''.„p,  • 


m-l 


en  2m 

(4)  If  the  annuity  is  for  the  lifa  of  a  person  aged  y  on  the  valuation  date  and  is  contingent  on  the  survival  tor 


l«i  u  me  annuiiy  is  lor  tne  uie  01  a  pers4 
Ji  years  of  a  person  aged  x  on  the  valuation  date: 
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^x   •  nfT\ 


(m) 


n*^x 


S)  If  the  annuity  is  for  the  joint  lives  of  two  persons  aged  x  and  y  on  the  valuation  date  (if  upon  the  death 
of  the  person  aged  y  the  person  aged  x  may  elect  an  actuerially  incre^ed  single  life  annuity  or  if  a  new  person 
may  succeed  to  the  survivor  benefit,  the  mortality  of  the  person  aged  y  during  the  deferral  period  should  be  ignored; 
i.e..  ,f>y=i): 


'„|a5'  =  E(v"'A-,Pp-v°".,,P,    „/', 


t=n 


2m 


ii)  Joint  and  survivor  annuities  in  pay  status.  The  present  value  of  an  annuity  due  providing  payments  m  times 
per  year,  starting  on  the  valuation  date,  in  an  initial  amount  of  1/m  per  payment,  and  in  an  ultimate  amount  of 
s/m  per  payment,  is  as  follows: 

(1)  If  the  annuity  is  payable  in  the  initial  amoimt  for  the  life  of  a  person  aged  x  on  the  valuation  date  and, 
after  the  death  of  that  person,  in  the  ultimate  amoimt  for  the  life  of  a  person  aged  y  on  the  valuation  date: 


s{d 


(m) 


date 


;0  If  the  annuity  is  payable  in  the  initial  amount  for  the  joint  lives  of  two  persons  aged  x  and  y  on  the  valuation 
and,  after  the  death  of  either  of  those  persons,  in  the  ultimate  amount  for  the  life  of  the  survivor  , 


a 


r.y 


sid 


(m) 


-  2 


a 


imk 


xry 


3)  If  the  annuity  is  payable  in  the  initial  amount  for  a  term  certain  of  r  years  after  the  valuation  date  or  for 
the  life  of  person  aged  x  on  the  valuation  date  (whichever  of  those  two  periods  is  longer)  and,  after  the  expiration 
of  the  term  certain  and  the  death  of  that  person,  in  the  ultimate  amount  for  the  Ufa  of  a  person  aged  y  on  the 
valuation  date: 


+     iQ 

rrx 


rr*x:y  f 


4)  If  the  annuity  is  payable  in  the  initial  amount  for  a  term  certain  of  r  years  after  the  valuation  date  or  for 
the  joint  lives  of  two  persons  aged  x  and  y  on  the  valuation  date  (whichever  of  those  two  periods  is  longer)  and, 
after  the  expiration  of  the  term  certain  and  the  death  of  either  of  the  persons,  in  the  ultimate  amoimt  for  the  lifis 
of  the  siuvivor: 


Am) 


(m) 


r\*x:y 


•^Cl^x 


(m) 


T\*y 


-  2 


r*x:y  / 


I)  Deferred  joint  and  survivor  annuities.  The  present  value  of  an  annuity  due  providing  payments  m  times  per 
year,  starting  n  years  after  the  valuation  date,  in  an  initial  amount  of  l/m  per  payment,  and  in  an  ultimate  amount 
of  s/m  per  payment,  contingent  on  the  survival  for  n  years  of  person  aged  x  on  the  valuation  date,  is  as  follows; 

(1)  If  the  annuity  is  payable  in  the  initial  amount  for  the  life  of  the  person  and,  after  the  death  of  that  person, 
in  the  ultimate  amount  for  the  life  of  a  person  aged  y  on  the  valuation  date: 
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(2)  tf  th*  ansuity  is  p8yri>le  in  the  initial  amount  for  the  Joint  lives  of  the  person  nd  a  person  aged  y  on  the 
valuation  date  and,  after  the  death  of  either  of  those  persons,  in  the  ultimate  amount  for  the  Kfe  of  the  sinrvivor 


~(m) 


» 


^{jn) 


:(«)> 


4y     -^  ^(„|«x       -^  JPx   '  nfy       -  2  nfr.y  )      ' 


(3)  If  the  annuity  is  payable  in  the  initial  amount  for  a  term  certain  of  r  years  or  for  the  life  of  the  person 
(whichever  of  those  two  periods  is  longer)  and,  after  the' expiration  of  the  term  certain  and  the  death  of  that  person, 
in  the  ultimate  amount  for  the  life  of  a  person  aged  y  on  the  valuation  date: 

'  )  ■ 

nPx   '  nf7\      -^  M^rfx       "^  ^(nPx   '  n^r\^y       "  n*r|«x:yO     • 


(4)  If  the  annuity  is  payable  in  the  initial  amount  for  a  term  certain  of  r  years  or  for  the  joint  lives  of  the  person 
and  a  person  aged  y  on  the  valuation  date  (whidiever  of  those  two  periods  is  longer)  and,  after  the  expiration  of 
the  term  certain  and  die  death  of  either  of  those  persons,  in  the  ultimate  amount  for  the  life  of  the  survivor: 


nP,      nf7\       "-  n*rfx:y     "^  ^.r\^x        + 


xPx   'n*rfy       -  2      n^rfxy)     • 


(g)  Temporary  life  annuities  and  certain  and  life  annuities.  The  present  value  of  an  annuity  due  providing  payments 
of  l/m,  m  times  per  year,  for  the  life  of  a  person  aged  x  on  the  valuation  date  or  a  term  certain  of  r  years,  is 
as  follow^s: 

(1)  if  the  annuity  starts  on  the  valuation  date  and  is  for  the  shorter  of  those  two  periods: 


..(m)  "(m) 

«x        "  rfx 


(2)  If  the  aimuity  starts  on  the  valuation  date  and  is  for  the  longer  of  those  two  periods: 


:(«) 


1 


^71       ^rfx 


(.m) 


(3)  If,  contingent  on  the  survival  of  the  person  for  n  years,  the  annuity  starts  n  years  after  the  valuation  date 
and  is  for  the  shorter  of  those  two  periods: 


..(m)  ..(m) 

,-1l      nf'x       -  n*r\^x 


( 


(4)  It  coirtingBDt  on  the  stsvival  of  the  pecsoo  for  n  years,  the  annuity  starts  n  years  after  the  valuation  date 
and  is  for  the  longer  of  those  two  periods:  ^ 


i[h)  Fixed  single-sum  death  benefits.  The  present  value  of  a  fixed  single-sum  payment  of  1  to  be  made  upon  the 
death  of  a  person  aged  x  on  the  valuation  date  is  as  follows: 
(1)  If  the  payment  is  to  be  made  whenever  death  occurs: 


date 


1 

ofl 


r=0 


(2)  If  the  payment  is  to  be  made  only  if  the  person  dies  within  r  years  after  the  valuation  date: 


r-1 


^.  =  E^'"*'^(.p/-,.A) 


J«0 


(3)  If  the  payment  is  to  be  made  only  if  the  person  dies  at  least  n  years  after  the  valuation  date: 


^x   "  -^x-J^    • 


1(4)  If  the  payment  is  to  be  made  only  if  the  person  dies  at  least  n  years,  but  within  n+r  years,  after  the  valuation 


\ 


(i)  Variable  single-sum  death  benefits.  The  present  value/of.  a  single 'sum  payment  to  be  made  upon  the  death 
a  person  aged  x  on  the  valuation  date,  if  the  person  di^  within  r  years  after  the  valuation  date,  is  as  follows: 
(1)  If  the  amount  payable  is  initially  j^l/m  and  decreasespsy  1/m,  m  times  per  year: 


r-1 


/=0 


r  -  t  - 


m 


i\ 


.*k 


2m  , 


y"'"^  ■  (.p,  -  .nP.) 


(2)  If  the  amount  payable  is  Initially  I  and  increases  at  an  effective  interest  rate  of  /,  compounded  annually: 


f=0 
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.  (j)  Single  life  cash  refund  annuity.  A 
cash  refund  annuity  is  an  annuity  under 
which  if  the  participant  dies  after 
retirement  and  before  the  time  when  he 
or  she  lias  received  annuity  payments 
equal  to  a  fixed  sum  (usually  the 
amount  of  his  or  her  mandatory 
employee  contributions,  with  or  without 
interest),  then  the  balance  of  the  fixed 
sum  is  paid  as  a  lump-sum  death 
benefit.  The  plan  administrator  shall 
determine  the  value  of  a  cash  refund 
annuity  by  adding  the  values  of — 

(1)  A  life  annuity  payable 
periodically,  valued  in  accordance  with 
§  2619.43(c)(2).  and  , 

(2)  A  death  benefitln  the  form  of 
decreasing  term  insurance  deosasing 
periodically,  valued  in  acconfemQ  with 
§2619.43(i)(l). 

(k)  Installment  refund  annuity.  An 
installment  refund  annuity  is  an  annuity 
under  which  if  the  participant  dies  after 
retirement  and  before  the  time  he  or  ^e 
has  received  annuity  payments  equal  to 
a  fixed  amount  (usually  the  amount  of 
his  or  her  mandatory  employee 
contributions,  with  or  without  interest), 
then  the  balance  is  paid  as  a  death 
benefit  in  periodic  installments,  each 
(except  possibly  the  last)  equal  in 
amount  to  the  participant's  annuity 
payments.  The  plan  administrator  shall 
compute  the  value  of  an  installment 
refund  annuity  by  valuing  it  as  an 
annuity  oartain  and  continuous  in 
accordance  with  §  2619.43(g)(2).  The 
period  certain  shall  be  determined  by 
dividing  the  fixed  amount  by  the 
amount  of  the  periodic  annuity 
payment. 

112619.44  through  261947    [ftomoved] 

f2619.4S    [ftodMignatodae  12619.44] 

5.  Sections  2619.44  through  2619.47 
are  removed,  and  §  2619.48  is 
redesignated  as  §  2619.44. 

6.  The  heading  of  appendix  A  to  part 
2619  and  the  introductory  material 
preceding  Table  I  of  appendix  A  is 
revised  to  read  as  follows: 

Appendix  A  to  Put  2619— Mortality 
Rate  Tablet 

To  determine  the  value  of  mortality  Cactors 
of  the  fonn  ^  (as  defined  in  §  2619.43(bK2)) 
for  purposes  of  applying  the  formulas  set 
forth  in  §  2619.43  (b)  through  (k).  and  in 
determining  the  value  of  any  mortality  factor 
used  in  valuing  annuity  benefits  under  this 
subpart,  the  plan  administrator  shall  use  the 
values  of  q,  prescribed  in  Tables  VD  through 
XH  of  this  appendix. 

If  an  annuity  for  one  person  is  in  pay  status 
on  the  valuation  date,  and  if  the  payment  of 
a  death  benefit  after  the  valuation  date  to 
another  person,  who  need  not  be  identifiable 
on  the  valuation  date,  depends  in  whole  or 
in  part  on  the  death  of  the  pay  status 
annuitant,  then  the  mortality  factors  involved 


in  the  valuation  of  the  death  benefit  shall  be 
determined  as  follows.  In  the  case  of  factots 
that  repnsent  the  mortality  of  the  pay  status 
aanuitant.  the  plan  admiotstcatw  shall  apply, 
the  mortality  rates  that  are  applicable  to  the 
annuity  in  pay  status  under  appendix  A.  In 
the  case  of  factors  that  represent  the  mortality 
of  the  death  baoefidary,  tiie  plan 
administrator  shall  apply  (he  mortality  rates 
applicable  to  annuities  not  in  pey  status  and 
to  deferred  benefits  other  than  annuities, 
under  Table  VH  or  Vm  of  this  appendix. 
For  determining  whether  the  value  of  a 
participant's  benefit  is  $3,500  or  less  under 
i  2613.8(b)(l]  and,  if  so,  for  calculating  the 
vahie  of  the  benefit,  the  PBGC  will  employ 
the  mortality  assumptions  obtained  from 
Tables  I  through  VI  of  this  appendix  by 
substituting  x-t-l  for  x  throughout  the  male 
mortality  table  associated  with  the 
participant's  heeltfa  status.  For  example,  a 
healthy  female  participant's  lump  sum  would 
be  determined  using  Table  I  (healthy  male 
participants),  modified  so  that  all  entries  x  in 
the  table  are  increased  by  1  {qit^.001437: 
9/7S.001414:  etc.).  The  Tables  provide,  for 
each  age  (denoted  by  x),  the  probability  that 
a  person  assumed  to  be  living  at  that  age  will 
not  survive  to  attain  age  x-f  I.  (The  sample 
tables  for  healthy  participants  are  based  on 
data  c^tained  by  the  Committee  on  Annuities 
of  the  Society  of  Actuaries  from  mortality 
experience  through  1983.) 

7.  Appendix  A  to  part  2619  is 
amended  by  adding  Tables  Vn  through 
Xn  as  follows: 

TaUee  VD  and  Vm— MocUlity  Table*  Ibr 
Healthy  Lives  A. 

The  values  of  qi  appIicaUeVo  annuities  in 

Eay  status  on  the  valuation  (Ute  that  are  not 
eing  received  as  disabilitv/oenefits,  to 
annuities  not  in  pay  statuson  the  valuation 
date,  and  to  deferred  bene^ts  other  than 
annuities  or  lump  svuns,  an  as  follows: 

Table  Vll.— MoflTALirY  Table  for 
.  Healthy  Male  PAfmaPAffrs 


Table  Vll.— Mortality  Table  for 
Healthy  Male  Participants— Continued 


Agejr 

Qir 

$ 

0.000342 

6 

7 _ 

9 

10 

11          _ 

13  "!".ZZZZZZZZZZZ"! 

14  „  

15  

16 

17  . „... 

18  ....  __    .  

20 _  .... 

22  ."!";Z"Z!Z"ZZZZZZZ!!! 
« _ _... 

24 _ _ 

2S  ,..,. 

0.000318 
0.000302 
0.000294 
0.000292 
0.000293 
0.000298 
0.0(X>304 
0.000310 
0.000317 
0.000325 
0.000333 
O.B0(n43 
0.000353 
0.000365 
0.00W77 

26 .  —    _.-    „   .. 

27 _. 

28 .. 

M  ~~  ~ZZ.~.     Z  Z"" " 
32  "iZiZZZZZZZZZI"!! 

a000513 
p.000542 
/0.000672 

'    0.000645 
a000687 

Agax 

« 

33  - 

0.000734 

34 

0.000785 

36  »_...»—___.»».„__._..—...- 

0.000860 

36 

a000907 

37  ..- 

0.000966 

38  ._ _ _ 

0J»1039 

30  -.. ™.  _. 

0.001128 

40 .„.  . 

0.001238 

41  .„    

0.001370 

42  ™._„™......™™.— .™.™.™..™....« 

0.001527 

43  „  ..„.  „_  

0.001715 

44  „,„„,,,„ ■»■».. ■■«it.» t.iiiiiiii 

0.001932 

45  „..  ._.    . 

0.002183 

46  -. „ 

0.002471 

47  L..„_  .._ 

0.002790 

48 ;Z.  .„.  „„... 

0.003138 

48       ^^ 

0.003513 

50 

0.003909 

51  

0.004324 

S2 

0.004755 

53  .„  „.-  .„„  .  

0.005200 

54  

0.005660 

55  . 

0.006131 

56 

0.006618 

57  -. 

0.007139 

58  

0.007719 

59 ™  — 

0.006384 

80  _. _ 

0.000158 

•1  

0.010064 

82  jC .....»™.™~™.-.™..- 

0.011133 

63  1....  „.  

0.012391 

64  A 

0.013868 

65  \ 

0.015592 

66  i^. „.. 

0.017579 

67  „ 

0.019804 

68  

0.022229 

69 „  

0.024817 

70  _    .._ 

0.027530 

71  

0.030364 

72  _   ._„ 

0.033370 

73 

0.036680 

74  ...■■..■■..■■»■■»>■—■»■»■■ «»«■«■»■■»« 

0.040388 

75  -.  —    —  .  ._ 

0.044597 

76  

0.048388 

77  

0.054758 

78  .,. 

0.060678 

79 ™  • 

0.067125 

80 _ 

0.074070 

81  

0.081484 

82  

0.089320 

83  „ 

0JI07S25 

84  ..„..„._.„„»___„„____„...„... 

0.106047 

85  .  

0.114836 

86  

0.124170 

87 .„  „ 

0.133870 

88  „.   „.. 

0.144073 

88   

0.154869 

0.186307 

91  

0.178214 

92  „ 

ai90460 

0.203007 

94 

0.217904 

86 '. 

0.234086 

96  

0.248436 

97 .„_„__.„_..._„...„ 

0.263954 

flS ..™_ 

0.280803 

'io 

0.298154 

100 .„.....„__......._._.._„.„„_..„.... 

0.319185 

101  .  

0.341086 

102  

0.365062 

103  _ _ 

0.383102 

104  

0.427255 

105  ..„ „.._,'._ 

0.468531 

106   Z 

a521945 

107  

0.586518 

108  ...„.  _„    -„     _  

0.065268 

109  „. 

0.780215 

110 „ 

1.000000 
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TABLE  VIII.— MORTAUTV  TABLE  FOR 
HEALTHY  FEMALE  PAHTnCIPANTS 


Agax 


t1 

12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
2S 
26 
27 
28 
29 

31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
58 
57 
56 
59 
60 
61 
62 
63 
64 
65 
66 
67 
68 
69 
70 
71 
72 
73 
74 
75 
76 
77 
78 
79 
80 
81 
82 
83 
84 
85 
86 
87 
88 
89 
90 


0.000342 
0.000318 
0.000302 
0.000294 
0.000292 
0.000283 
0.000296 
0.000304 
0.000310 
0.000317 
0.000325 
0.000333 
0.000343 
0.000353 
0.000365 
0.000377 
0.000302 
0.000406 
0.000424 
0.000444 
0.000464 
0.000488 
0.000513 
0.000542 
0.000672 
0.000607 
0.000645 
0.000687 
a000734 
0.000785 
0.000860 
a0009O7 
0.000966 
0.rai039 
0.001128 
0.001238 
0.001370 
0.001527 
0.001715 
0.001932 
0.002183 
0.002471 
'  0.002790 
I  0.003138 
\  0.003513 
'  0.003909 
0.004324 
0.004755 
0.005200 
0.005660 
0.006131 
0.006618 
0.007139 
0.007719 
0.008384 
0.009158 
0.010064 
0.011133 
0.012391 
0.013868 
0.015592 
0.017579 
0.019804 
0.022229 
0.024817 
0.027530 
0.030354 
0.033370 
0.036680 
0.040368 
0.044597 
0.048388 
0.064758 
0.060678 
0.067125 
0.074070 
0.081484 
0.089320 
0.007525 
0.106047 


Table  Vlll.— Mortality  Table  for 
Healthy  FaiALE  Participants— Con- 
tinued 


Agtjr 

«r 

01                                          ^ 

ait4836 

92         1 

0.124170 

99  „ 

™... -...:^.-..™-:.: 

0.133B70 

94 

0144073 

9K 

01S48SB 

96  -. 

0.166307 

97  ... 

0.178214 

98  „. 

ai90460 

99  .. 

0.209007 

100  . 

0.217904 

101 

0.234066 

102 

0.246436 

103  . 

0.263664 

104 

0.260603 

105 

0.299154 

106 

0.319186 

107 

0.341086 

106 

0.366062 

109 

^^.m.«......— »««»»«i*— ■■■■■■■m—M »*»»»nni.i 

0.363102 

110 

„ ....•....««.«»...,•«•«,«„ 

0.427255 

111 

0.468531 

112  . 

0.521945 

113  . 

0.586518 

114  . 

0.665268 

115  . 

0.760215 

116  . 

— - 

1.000000 

Tablea  DC  and  X— Mortality  Tablaa  for 
DisaUed  Livei  (Other  Than  Social  Secorily 
Disafatlity) 

The  values  of  q.  applicable  to  annuities 
in  pay  status  on  the  valuation  date  that  are 
being  received  as  disability  benefits  and  for 
which  neither  eligibility  for,  nor  receipt  of. 
Social  Security  disability  benefits  is  a 
prerequisite,  are  as  follows: 

Table  IX.— Mortaltty  Table  for  Dis- 
abled Male  Participants  Not  Recejv- 
iNQ  Social  Security  Disability  Bene- 
FTT  Payments 


Agsjr 

<u 

7  ,,,, 

0.000342 

3   : 

4  ..„                                     '.„ 

0.000318 
0.000302 

5  .._       . . 

6  -.._ _ 

7  ...„      .„.     

9  Z^ZZZZZZZ'ZZZZZZZZZZ'Z'ZZZZ 

10  

11 

13  zz  zzzzzzzzzz  zzzzz 

14 . 

15  _    .^ .... 

17  "!.™Z!!"ZZ!Z!!!1~ZZZ" 

18  _..      „..  

0.000294 
0.000292 
0.000293 
0.000296 
0.000304 
0.000310 
0.000317 
0.000325 
0.000333 
0.000343 
0.000363 
0.000365 
0.000377 
ootoxo 

19      .      . — r.„ „... 

20 

21  _ 

22  „ 

23  ™           „..     

24  „     „..     

oppp  p  p 

25  -    ._.     „.    ... 

28  _        -.             „„ 

27 _ 

28  _ 

9a ,.  ,. 

0.000642 
a000572 
0.000607 
0.000645 
0.000687 

30 ..     _ 

31 

32 

0.000734 
0.000785 

aoooeeo 

Table  IX— MoRTALmr  Table  for  Dis- 
abled Male  Participants  Not  Receiv- 
iNQ  Social  Securtty  Disability  Bene- 
fit Payments— Coninued 


Aotjr 

4r 

W  

0  000907 

M 

nnoQMf 

M  

0.001^^ 

M 

0.001  fas 

.17   ,    .              

0001298 

9a    

0.001970 

3B 

0.001627 

40  

0901715 

41     . 

. 

42              .              „_         

0.002189 

49 .  . 

0.002471 

44  . 

48 

0.003138 

46 

3                      „       .. 

0.009613 

47 

0.003809 

48  ™_ 

0.004924 

48  ..... 

..•»•.•...•.>•>•.•••«»•■»■•■«».•*  .......... 

00047S6 

50 

7Zzz:zz:z:-:5:: 

0.006200 

51  

0.006680 

52  ..._ 

53  

i 

0.006131 

0.008618 

54 

...■,..., ..it.m.jiin 

0.007198 

55  

0.007719 

56 

0.008984 

57  __ 

^^ ,,,        ,,,,      ,    , 

0009158 

56 

».*H«M..M.«MM**M*M.*>*M«.k  •«•*.■..«» 

0.010064 

59  _ 

0.011199 

60  „_ 

,..'. 

0.012301 

61 

0.013888 

62 

0.015662 

63 

0.017579 

64  _._ 

*•«••**».  .MM*».».M«<  >•>»>•— •>•*•»•.>••• 

0.019804 

65  „ 

0.022229 

66  -_ 

0.024817 

67  _._ 

««.«..,«. ..««„«^..«,                      « 

0.027530 

68  -.„ 

^..M...*..  ■»««»».«•»».»»».«  »».«•«« 

0.030954 

66 

' 

a033370 

70  _ 

•■•  •ss=  •••■>=:>■•  SS=*  M»  •>■»••*•  H  >••>*•■ =S=H  M 

0.036680 

71  _... 

0.040388 

72  _„ 

M,...,_ ,tt X  — — 

0.044597 

73  „„ 

0.049388 

74  ..... 

0.064758 

75  

a080678 

76 

aoe7i2s 

77 

a07407D 

78  ..._ 

a081484 

79 

a089320 

80    ... 

0X87525 

81 „,.    ,,,  ... 

aioeo47 

82  

ai14896 

83 

aia4i7D 

84 

ai93e70 

85 

■■       ■.«.■ 

ai44073 

86 

.p,„ 

0101966 

87  .„„ 

ai86307 

88  -.. 

ai78214 

88           - 

0.190480 

90  

91  -._ 

0208007 



0.217904 

92 

0.294086 

93 

0.248496 

94 

0.269864 

95 

0.280609 

96 

0.298164 

97 

a919186 

98 

0.941066 

99  -.- 

—  ••»>••••••••»•  »»*M.H.»*           ■«....■«           «... 

0.38606:> 

100  .... 

••  »« .,„  ,  „^  ,„•»  „,,„„, ^^  ...«« 

0.389102 

101  ... 

•  •»>•■»•■«•  ,, ,  ■  .HWaH  ■  ,M...,,  ..«••>•••• 

0.427266 

102..- 

«■««.... mmm 

0.488631 

103  .... 

0.521946 

104  ... 

0.S88618 

106  ... 

0.686288 

106  .... 

0.780219 

107 

1.000000 

5140  Federal  Register  /  Vol.  58,  No.  11  /  Tuesday,  Janiury  10,  1003  /  Proposed  Rules 


Table  X.— Mortauty  Tab(^  for  Dis- 
abled Female  PARnctPANTS  Not  Re- 
CE1VINQ  Social  Security  Disability 
Benefit  Payments 


Agcx        \ 

«f 

8  ™ 

0.000342 

9 

0.000318 

10 

0.000302 

11 

•  ••••  •  ■•• ••■•■*■■••••■•••• ■ 

0.000294 

12 

«.     ,...      «•««.    ...«.,  „  . 

0.000292 

13 

0.000293 

14 

a000298 

15 

* ■,.»..■. ■>.■.■■■,»«  ,.,.,  .  H  .  •. 

0.000304 

16  . 

0.000310 

17 

....»«»» »»«—.«» ■■■■»■.  ■*■■•«•»«•••••■*  .  • 

0.000317 

18 

0.000325 

19 

T ■"' 

0.000333 

20 

„ 

0.000343 

71 

0.000353 

22 



0.000366 

23 

0.000377 

74 

25 

0.000408 

26 

0.000424 

27  . 

•.••«.•....•«•.  •■■■  ■■■••••• 

0.000444 

78 

0000464 

29  . 

0.000488 

X  . 



0.000513 

31  . 

«*•».**»■•■•••«•  „„,,,„.. .■■■■»■■■  »•>■■.*.>. 

0.000542 

3? 

0.000572 

33  . 

0.000(807 

34  . 

0.000645 

35  . 

0.000687 

38 

0.000734 

37  . 

.. 

0.000785 

38  . 

....>.•...•..  „,,„,,, ,,, ,,.,,,.,,, 1,1,  ,,„,.„„, . . .  „ 

0.000860 

39  . 

, .,. 

0.000907 

40  . 

« 

0.000966 

41  . 

0.001039 

47 

0.001128 

43 

0.001238 

44 

0.001370 

45  . 

*>»*»:===:  >•■: =  _.,,_.,=-.=.,,,,,_„,M,,.,.... 

0.001527 

48 

0  001715 

47 

0.001932 

48  . 

0.002183 

49  . 

„ 

0.002471 

SO  . 

0.002790 

•il 

0.003138 

)S7 

0.003513 

53  . 

0.003909 

54  . 

0.004324 

55  . 

.*.»w=^..*.»..=:=...«.^;:~::=a.M>«><:3:>c 

0.004755 

Hi 

0.005200 

57  . 

0.005660 

58  . 

..,.„._j_^j_.  j_ „„ J. s_5-5-„„_--  ...... 

0.006131 

59  . 

0.006618 

fiO 

0  007139 

R1 

0  007719 

62  . 

»...»...........«.»   «« 

0.008384 

fa 

0.009156 

64 

0.010064 

65 

0.011133 

66 

„.    .«J«.«..« 

0.012391 

67 

0.013866 

68 

...............   ..*....._ „ ,,,   ,. 

0.015592 

ea 

, 

0.017576 

70 

0.019804 

71 

0.022229 

72  . 

,.,.-,.„...«,«».««„«.„„.  ,«, 

0.024817 

73 

, ,».,....,. i**-i.,j, 

0.027530 

74  . 

0.030354 

75 

0  033370 

76  . 

0.036680 

77 

0040388 

78  . 

>  •  ■••»«>M**MMto*«»**=;=::;::>H»aH.  ............ 

0.044597 

79  . 

0.049388 

80  . 



0.054758 

81  . 

0.060678 

82  . 

0.067125 

83 

0074070 

84  . 

..   ,1 ■»«■■■■■»■. ■■■■ii.ijiij 

0.08148< 

Table  X.— Mortality  Table  for  Dis- 
abled Female  Partiopants  Not  Re- 
ceivinq  Social  Security  Disability 
Benefit  Payments— Continued 


Age*      ^ 

Ox 

85  „_ 

86  ...»   

68  ilZZZZ™™"!™"""™!'.!!!! 

89  ™  

90  

9f  

0.089320 
0.097525 
0.106047 
0.114836 
0.124170 
0.133870 
0.144073 

93  'l^'"ZIZIZIZZZZZZZZZ 

94  

95  _ 

96  

0.154858 
0.166307 
0.178214 
0.190460 
0.203007 

97  

99  

0.217904 
0.234086 
0.248436 

100  

101  _ 

102  

103  

104  

105  

0.263954 
0.280803 
0.290154 
0.319185 
0.341086 
0.365052 

106  _. 

0.393102 

107  

108  „  . 

109  ^ 

110 

1 1 1  

0.427255 
0.469531 
0.521945 
0.586518 
0.665268 

112  „.  

0.760215 
1.000000 

Tablet  XI  and  XD— Mortality  Tables  for 
Disabled  Lives  (Social  Security  Disability) 

The  values  of  q,  applicable  to  annuities  in 
pay  status  on  the  valuation  date  that  are 
being  received  as  disability  benefits  and  for 
which  either  eligibility  for,  or  receipt  of, 
Social  Security  disability  benefits  is  a 
prerequisite,  are  as  follows: 

Table  XI.— Mortality  Table  for  Dis- 
abled Male  Participants  Receiving 
Social  Security  Disability  Benefit 
Payments 


Table  XI.— Mortality  Table  for  Dis- 
abled Male  Partiqpants  Receiving 
Social  Security  Disability  Benefit 
Payments— Continued 


Age* 

Qx 

5  ...„ 

0000000 

6  „ 

7  

0000000 

8  

0.000000 

9  

0000000 

10  

11  

i 

0.000000 

O.OOOOOG 

12  _ 

13 

15  ZZ'I^^Z^'Z'ZZZZZ'ZZ. 

16  

o.oooonc 
o.oooooc 
o.oooooc 

0.000000  \ 

o.oooooc 
o.oooooc 

0.000000 
0.000000 

0.048300 
0.048300 
0.048300 
0.048300 
0048300 

17  ■- 

18  

19  

20  

21  

:::::;:)":""::=::■ 

22  

23  _ 

24  

25  „ 

26  ™ „ 

27  - 

0.048300 
0.046100 
0043600 

28  

29  _. 

30  



0.041 100 
0.038600 
0.t)3620C 

31  

32  

— 

0.03390C 
O0320K 

Agejr          | 

«r 

33 

0.030200 

34  ... 

36  ... 



0.028800 
0.027800 

36  ... 

37  ... 

38  ... 

- 

0.027200 
0.027100 
0.027300 

38  ... 

0.027600 

40  ... 

0.028200 

41  ... 

0.028800 

42  ... 

43  ... 

44  ... 

45  ... 

46  ... 

47  ... 

— 

0.029700 
0.030500 
0.031400 
0.037700 
0.033000 
0.034000 

48 :::;::::;:::::;:::::::::;::::;:;;:::;::;::::  i 

0.035300 

18  ... 

_.. 

0.036700 

50  

0.038300 

51  

0.040100 

52  „...„ 

53  _ 

0.042000 
0.043900 

54  „ 

0.046000 

55   „ 

0.048200 

56 

0.050600 

57  

0.053100 

58  

0.055500 

58  

0.058100 

60  

0.060300 

61  

0.062400 

62  „ 

0.064300 

63  

0.065700 

64  

0.066800 

65  

0.069225 

66  „ 

0.071813 

67  

0.074526 

68  

0.077350 

69  

0.080366 

70  ... 



0  083676 

71  

0.087364 

72  

0.091593 

73  

0.096384 

74  

0.101754 

75  

0.107674 

76  i « 

0.114121 

rr       

0121066 

78  

0.128480 

79 _ 

0136316 

80 

0.144521 

81  

0.153043 

82  

0.161832 

83  

0171166 

84 

0.180866 

85  

0.191069 

86  

0  201855 

87  

0.213303 

88 

0.225210 

89  

0.237456 

90 

0.250003 

91  

0.264900 

92  

0.281062 

93  

0295432 

94  „ 

0.310950 

95  

0.327799 

96 

0.346150 

97  ; 

0.366181 

98  

0.388082 

99  

0.412048 

100  . 

101  . 

102  . 

•• : 

0.440096 
0.474251 
0.568941 

103  . 

0.568941 

104  . 

0.633514 

105  

0.712264 

106  

0  807211 

107  _ 

1.000000 
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Table  XII.— Mortauty  Table  for  D«s- 
ABLB3  Female  Participants  Receiving 
Social  Security  Disabmjty  Benefit 
Payments 


Agex 

<h 

H 

0.000000 

6  ._. 

7  ...„ 

8  .... 

9  .... 
10 

,..„ 

0.000000 

o.ooonno 

0.000000 
0.000000 
0.000000 

11  .. 

12  .. 

13  .. 

14  .. 

........ 

........ 

„. 

..•»..M...».....««. 

^ 

.............  i 

0.000000 
0.000000 
0.000000 

0000000 

15  _ 

::;:::::;::::;::::::;:;:;;::::::::::::: 

0.000000 

16 



0.000000 

17  

».._._._«.._. 

0.000000 

18  .. 

19  .. 

........^ 

aoooooo 

0000000 

20  .. 
?1 

0.026300 
0.026300 

?? 

0026300 

n 

... 

aQ26300 

?4 

0.026300 

25  .. 

26  .. 



0.026300 
0.025700 

27  .. 



o.n?»3no 
aQe47oo 

?<» 



V 

0.024200 

30 



0.023700 

31  .. 

32  .. 



0.023200 
0.022700 

33 

0.022200 

34 



a021800 

35  .. 

36 



0.021400 
0  021200 

37 

0.021000 

3n 





0.020800 

3fl 

0.020800 

40 

0.020900 

41 

0.021000 

4? 

0.021300 

43  .. 
44 





a021600 
0.021900 

4S 

0.022400 

46 





0.022900 

47  .. 

48  .. 

49  .. 

50  .. 

51  .. 

52  .. 

53  .. 

• "• 

0.023SOO 
0.024200 
0.024900 

aoe57oo 

0.026400 
a027200 
0.028100 

54  

0.028600 

SI 

aQ29S0C 

56  .. 

57  .. 



0.030100 
0.030700 

Table  XII.— Mortality  Table 

FOR   DlS- 

ABLEO  Female  Participants  Receiving 

Social  Securfty  d»sa8«jty  Benefit 

Payments— Continued 

AO.X 

Q* 

58  „„ „ „_ 

0.031500 

59  .„      „.     

0U»2300 

60  ._ „... 

0.033100 

61 , 

0.033900 

62  .........      

0.034700 

63 w. 

0.035500 

64  „..„ „.__..„.„„_...„._ 

0.036200 

85  

0.037269 

66  

0.038527 

67  ; 

0.040004 

68  .- „ 

0.041728 

69  .__...™„....„„'.™. , 

^0.043715 

70  

0.045946 

71  __ 

a048366 

72  .„ 

0.050953 

n 

aos366e 

74 

0.056490 

75  ...»_»...„....„..._.»..„...»_».._». 

0.059506 

76 

0.062816 

77  „ _ 

0.066524 

78  _ 

0.070733 

79  _ _„ -.. 

0.075524 

80  _ - _ 

aoeoes4 

81 

0.086814 

82 .  .,       

0.093261 

B3             ,  ,  ,  .  ,  ,.  ,     , 

0.100206 

84  „ 

0.107620 

85 „.. 

0.115456 

86  „ 

0.123661 

87 

ai32163 

88      , ,....m.,..,.. J.    .... 

ai40972 

89  .1 

0.150306 

90  ..„ 

0.160006 

91  :. 

0.170209 

92  ■.».■«.»»■■»■■■ ■»»«i»i« 

O.180flSS 

93 

94  _.     .     „     _ 

95  

a 192453 

0.216596 

96  

0.229143 

97  „ 

0.244040 

98  

0.260222 

99  _      .      >..        ... 

a274572 

100  .._ 

0.290090 

101  

0.306939 

102  „._ _.. 

0.325290 

103      -iT....TIi...,..ir......T-r.».TT....     1 

0.34532-1 

104  . 

a367222 

105  

0.391188 

ib6 . 

0.419238 

107  „ _ _._. 

0.453391 

108 .. .._ 

0.495667 

109  - „ 

a5480ei 

110  i 

0.612654 

Table  XII.— Mortality  Table  for  Dis- 
abled Female  Participants  Recemng 
Social  SECURrrY  Disability  Benefit 
Payments— Continued 


Ag«x 


111 
112 
113 


T 


0.891404 
0.786361 
1.000000 


8.  Appendix  B  to  Part  2619  is  revised 
to  read  as  follows: 

Appendix  B  to  Part  2619 — Interest 
Rates  Used  to  Vaixie  Lump  Soma  and 
Annuities 

Lump  Sum  Valuations 

In  deteimining  the  value  of  interest  iactan 
of  the  form  V*  (as  defined  in  S  2619.43(b)(l}) 
for  purposes  of  applying  the  formulas  set 
forth  in  §  2619.43  (b)  through  (i]  and  in 
determining  the  value  of  any  interest  factor 
used  in  valuing  benefits  under  this  subpart 
to  be  paid  as  luinp  sums,  the  PBGC  shall 
employ  the  value^f  i,  set  out  in  Table  I 
hereof  as  follows:  ""^ 

(1)  For  benefits  for  which  the  participant 
or  bei>eficiary  is  entitled  to  be  in  pay  status 
on  the  valuation  date,  the  immediate  annuity 
rate  shall  apply. 

(2)  For  benefits  for  which  the  deferral 
period  is  y  years  [y  is  an  integer  and  o<y 
^  /ii),  interest  rate  ii  shall  apply  Cram  tbe 
valuation  date  for  a  period  of  y  years; 
thereafter  the  Immediate  aimuity  rate  shall 
apply. 

(3)  For  benefits  for  which  the  defiBrral 
/period  is  y  years  (y  is  an  integer  and  Ai  <  y 

^  ni  -f  nz),  interest  rate  ij  shall  apply  from 
the  valuation  date  for  a  period  of  y-  ni  years, 
interest  rate  h  shall  apply  for  the  fallowing 
ni  years;  thereafter  the  inunediate  annuity 
rate  shall  apply. 

(4)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  y  >  Hi 
■*■  /I}),  interest  rate  j'b  shall  apply  from  the 
valuation  date  for  a  period  of  y-  rii  -  ni 
years,  interest  rate  i^  shall  apply  for  the 
following  7)2  years,  interest  rate  i\  shall  apply 
for  the  following  ni  years;  thereafter  the 
immediate  annuity  rate  shall  apply. 


Table  1  (Sample  Rates) 

[Lump  Sum  Valuatioos] 

V 

Rate  set 

For  plans  with  a  valuation  date 

N. 

Im- 
me- 
diate 
arv 
nulty 
rate 
(per- 
cent) 

Deterred  arvxjlties  (percent) 

On  or  aflef 

Before 

^ 

*. 

>i 

fi 

h 

fh 

1 

1  

f- 

t - 

3-1-93  

4-1-93  

6-1-93 _.. 

6.25 
6.50 

5.50 
5.75 

4.25 
4.50 

4.00 
4.00 

7 

7 

8 

2  

4-1-93 



8 

1 

. 

V 


Annuity  Valuations 

In  determining  the  value  of  interest  factors 
of  the  form  V""  (as  defined  in  §  2619.43(b)(1)) 
for  purposes  of  applying  the  formulas  set 
forth  in  §  2619.43(b)(i)  and  in  determining 


the  value  of  any  interest  iKtor  used  in 
valuing  annuity  benefits  under  this  subpart, 
the  plan  administrator  shall  use  the  values  of 
j'l  prescribed  in  Table  FI  hereof. 


The  following  table  tabulates,  for  each 
calendar  month  of  valuation  ending  after  the 
effective  date  of  this  part,  the  interest  rates 
(denoted  by  jj,  Ji,  *  *  *,  and  referred  to 
generally  as  i,)  assumed  *o  be  in  effect 
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between  specified  anniversaries  of  a 
valuation  date  that  occurs  within  that 
calendar  month:  those  anniversaries  are 
specified  in  the  columns  adjacent  to  the 


rates.  The  last  listed  rate  is  assimied  to  be  in 
effect  after  the  last  listed  anniversary  date.  (In 
the  sample  table  printed  below,  the  interest 


TABLE  II  (Sample  Rates)  f 

[Annuity  Valuattons] 


rates  to  be  used  for  January  1995  valuation 
dates  are  8.50%  for  the  first  20  years  and 
5.75%  thereafter.) 


For  valuation  dates  occurring  In  the  monttv— 


January  1995  .. 
FfltHUary  1995 


The  values  of  I,  are: 


kfort' 


.0850  1-20 
.0825  1-15 


ttorf  = 


.0575  >20 
.0600  16-25 


4forr> 


N/AN/A 
.0550  >25 


9.  Appendix  C  to.Part  2619  is  revised  to  read  as  follows: 

I  Appendix  C  to  Part  26^9 — ^Loading  Assumptions 

The  following  tables  of  loading  expenses  are  in  effect  for  «ie  indicated  periods  and  are  to  be  used  to  adjust  annuity  benefit 
values  pursuant  to  $  2619.43(a)(4). 


If  Iha  mw  value  d  the  plan's  benefit  nablHtles  (as  de- 
fined in  29  U.S.C.  i  l30l(aKl6)).  exclusive  of  l^a  load- 
ir)g  charge,  »— 

The  loading  charge  pursuant  lo  §26l9.43(aM4)  equals— 

Greater  than 

But  less  than  or  equal  to 

10 

200  000 

$200,000 

5%  of  the  total  value  of  the  plan's  benefits,  phis  $200  tor  each  plan  particlpam. 

$10,000,  plus  a  percentage  of  the  excess  of  the  total  value  over  $200,000,  plus  $200  for  each  plan  partlct- 

pam;  the  percentage  is  equal  to  1%  ♦  (/;%— 7.50%)/l0.  iwhere  /;  is  the  initial  rate  set  forth  in  Table  II  of 
Appendix  8  tor  the  valuation  of  annultlas. 

PART  2676— VALUATION  OF  PLAN 
BENEFITS  AND  PLAN  ASSETS 
FOLLOWING  MASS  WITHDRAWAL 

10.  The  authority  citation  for  part 
2676  continues  to  read  as  follows: 

Authority:  29  U.S.C  1302(b)(3), 
1399(c)(1)(D).  and  1441(b)(1).  11.  Section 
2676.13  is  amended  by  revising  paragraphs 
(a)  and  (b)(2)  to  read  as  follows: 

S  2678.1 3    Valuation  nwthod*. 

(a)  General  rule.  Except  as  otherwise 
provided  in  §  2676.14  (pertaining  to 
plans  that  are  closing  out),  the  plan 
sponsor  shall  value  annuity  benefits  as 
of  the  valuation  date  by — 

(1)  Using  the  mortality  and  interest 
assumptions  prescribed  by  Tables  VII 


through  Xn  of  appendix  A  to  this  part 
and  Table  II  of  appendix  B  to  this  part« 

(2)  Using  inteiTpolation  methods, 
where  necessary,  at  least  as  accurate  as 
linear  interpolation; 

(3)  In  the  case  of  a  benefit  described 
in  paragraphs  (b)  through  (i)  of  this 
section,  applying  the  formula  set  forth 
therein  for  the  present  value  of  that 
benefit,       / 

(4)  In  the  case  of  ef  benefit  not 
described  in  paragraphs  (b)  through  (i) 
of  this  section,  applying  formulas 
derived  from  generally  accepted 
actuarial  principles  in  a  manner 
consistent  with  the  formulas  set  forth  in 
paragraphs  (b)  through  (i)  of  this 
section,  and 

(5)  Adjusting  the  values  to  reflect 
loading  expenses  in  accordance  with 
appendix  C  to  this  part. 


If  the  PBCX:  is  trustee  of  a 
multiemployer  plan,  for  determining 
whether  the  value  of  a  participant's 
benefit  is  $3,500  or  less  imd^r 
§  2613.8(b)(1)  and,  if  so,  for  calculating 
the  value  of  the  benefit,  the  PBGC  shall 
value  benefits  to  be  paid  as  lump  sums 
in  the  same  manner  as  benefits  to  be 
paid  as  annuities  except  that  the 
mortality  assumptions  set  forth  in 
Tables  I  through  VI  of  appendix  A  to 
this  part  and  the  interest  assumptions 
set  forth  in  Table  I  of  appendix  B  to  this 
part  shall  apply,  and  there  shall  be  no 
adjustment  to  reflect  loading  expenses. 

(b)*  •  * 

(2)  If  the  payment  is  contingent  on  the 
survival  of  a  person  aged  x  on  the 
valuation  date: 


nPx 


,0:ii   _  yO:n 


n-1 


-  QtJ    y 


where  qx  is  the  probability  that  a  pei^son 
living  at  age  x  will  not  survive  to  age  x 
■f  },  as  determined  under  appendix  A. 


SS2676.14  and  2676.15    [RwnovaaJ 
12676.16    [ftodMignirtMlaa  12676.14] 

12.  Sections  2676.14  and  2676.15  are 
removed  and  §  2676.16  is  redesignated 
as  §  2676.14. 


13.  Appendixes  A,  B,  and  C  to  part 
2676  are  added  to  read  as  follows: 
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Appendix  A  to  Part  267&^MortaIity 
Rate  Tables 

In  determining  the  value  of  mortality 
fectors  of  the  fonn  ,px  (as  defined  in 
§  2676.13(b)(2))  for  purposes  of  applying  the 
foimulas  set  forth  in  S  2676.13  (b)  through 
(k),  and  in  determining  the  value  of  any 
mortality  factor  used  in  valuing  annuity 
benefits  under  this  subpart,  the  plan 
administrator  shall  use  the  v^ues  of  g, 
prescribed  in  Tables  VII  throiigh  XII  of  this 
appendix. 

If  an  annuity  for  one  persoit  is  in  pay  status 
on  the  valuation  date,  and  if  tihe  payment  of 
a  death  benefit  after  the  valuation  date  to 
another  person,  who  need  not  be  identifiable 
on  the  valuation  date,  depends  in  whole  or 
in  part  on  the  death  of  the  pay  status 
annuitant,  then  the  mortality  factors  Involved 
in  the  valuation  of  the  death  benefit  shall  be 
determined  as  follows.  In  the  case  of  factors 
that  represent  the  mortality  of  the  pay  status 
annuitant,  the  plan  administiBtor  shall  apply 
the  mortality  rates  that  are  applicable  to  the 
annuity  in  pay  status  imder  this  appendix.  In 
the  case  of  factors  that  represent  the  mortality 
of  the  death  beneficiary,  the  plan 
admihistrator  shall  apply  the  mortality  rates 
applicable  to  aimuities  not  in  pay  status  and 
to  deferred  benefits  other  than  annuities, 
under  Table  VII  or  VIII  of  thip  appendix. 

If  the  PBGC  is  trustee  of  a  Multiemployer 
plan,  for  determining  whether  the  value  of  a 
participant's  benefit  is  $3,500  or  less  under 
S  2613.8(b)(1)  and,  if  so,  for  calculating  the 
value  of  the  benefit,  the  PBGC  will  employ 
the  mortality  assumptions  obtained  by 
substituting  x+1  for  x  throughout  the  male 
mortality  table  associated  with  the 
participant's  health  status.  For  example,  a 
healthy  female  participant's  lump  sxmi  would 
be  determined  using  Table  I  (healthy  male 
participants),  modified  so  that  all  entries  x  in 
the  table  are  increased  by  1  (qja=.001437; 
q,7=.001414;  etc.). 

The  Tables  provide,  for  each  age  (denoted 
by  x),  the  probability  that  a  person  assumed 
to  be  living  at  that  age  will  not  survive  to 
attain  age  x+1.  (The  sample  tables  for  healthy 
participants  are  based  on  data  obtained  by 
the  Conmiittee  on  Annuities  of  the  Society  of 
Actuaries  from  mortality  experience  through 
1983.) 

Tabln  I  Through  VI 

See  Tables  I  through  VI  o{  appendix  A  to 
part  2619. 

Tabki  VD  and  VID— Mortality  Tables  for 
Healthy  Lives 

The  values  of  q^  applicable  to  annuities  in 
pay  status  on  the  valuation  date  that  are  not 
being  received  as  disability  benefits,  to 
annuities  not  in  pay  status  on  the  valuation 
date,  and  to  deferred  benefits  other  than 
annuities,  are  as  follows: 

Table  VII.— Mortality  Table  For 
Healthy  Male  Participants 


Agax 


0.000342 
.000318 
.000302 

-  .000294 


Table  VII.— Mortality  Table  For 
Healthy  Male  Participants— Continued 


Agex 


9  ... 

10  . 

11  . 

12  . 

13  . 

14  . 

15  . 

16  . 

17  . 

18  . 

19  . 

20  , 

21  . 

22  . 

23  . 

24  . 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 


45  . 

46  . 

47  . 

48  . 

49  . 

50  . 

51  . 

52  . 

53  . 

54  . 

55  . 

56  . 

57  . 

58  . 

59  . 

60  . 

61  . 

62  . 
63 
64 
65 
66 
67 
68 
69 
70 
71 
72 
73 
74 
75 
76 
77 
78 
79 
80 
81 
82 
83 
84 
85 
86 
87 


.000292 

.000293 
.000296 
.000304 

.000310 
.000317 
.000325 
.000333 
.000343 
.000353 
.000365 
.000377 
.000392 
.000408 
.000424 
.000444 
.000464 
.000488 
.000613 
.000542 
.000672 
.000607 
.000645 
.000687 
.000734 
.000785 
.000860 
.000907 
.000966 
.001039 
.001128 
.001238 
.001370 
.001527 
.001715 
.001932 
.002183 
.002471 
.002790 
.003138 
.003513 
.003909 
.004324 
.004755 
.006200 
.005660 
-  .006131 
.006618 
.007139 
X07719 
.008384 
.009158 
.010064 
.011133 
.012391 
.013866 
.015502 
.017579 
.019604 
.022229 
.024817 
.027530 
.030354 
.033370 
.036680 
.040388 
.044597 
.049388 
.054758 
.060678 
.067125 
.074070 
.081484 
.089320 
.097525 
.106047 
.114836 
.124170 
.133870 
.144073 


Table  VII.— Mortality  Table  For 
Healthy  Male  Participants— Continued 


Agex 


89 
90 
91 
92 

93 

94 

95 

96 

97 

96 

99 

100 

101 

102 

103 

104 

105 

106 

107 

108 

109 

110 


.154859 
.166307 
.178214 
.190460 
.203007 
.217904 
.234066 
.248436 
.263954 
.280603 
.299154 
.319185 
.341066 
.365052 
.393102 
.427255 
.468531 
.521945 
.586516 
.665268 
.760215 
1.000000 


Table  V4«« — Mortality  Table  for 
Healthy  Female  Participants 


Agex 


11 

12 

13 

14 

15 

16 

17 „. 

18 

19 

20 

21 

22 ™ 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 , 

35 -. 

38 

37 

38 

39 

40 

41 

42 

43 


Ox 


0.000342 
.000318 
.000302 
.000294 
.000292 
.000293 
.000298 
.000304 
.000310 
.000317 
.000325 
.000333 
.000343 
.000353 
.000365 
.000377 
.000392 
.000406 
.000424 
.000444 
.000464 
000488 
000513 
000542 
.000572 
.000607 
"  .000645 
.000687 
.000734 
.000785 
.000860 
.000907 
.000966 
.001039 
.001128 
.001238 
.001370 
.001527 
.001715 
.001932 
.002183 
.002471 
.002790 
.003136 
.003513 
.003909 
.004324 
.004755 
.005200 
.005660 
.006131 
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Table  VHI.— Mortauty  Table  for 
Healthy  Female  Parhcipants— Con- 
tinued 


Agcjr 

Ox 

62        ..._.;_ 

.006618 

63 _ 

.007139 

04           ... 

.007719 

65....- — . 

.006364 

66 .. 

J0O0^SB 

rr   , „„-,^- 

.010064 

69          

.011133 

68 >- - 

J0^^^o^ 

70 _   .  ~. 

.013868 

71 

.015592 

72_ -._ -  ... 

.017579 

73 _         _.. ^  .„ 

.019604 

.022229 

7S         

.024817 

78 

.027530 

77          

.030354 

78 -... —.  --  _ 

.033370 

79                 

.036680 

80...- — 

.040388 

81  

.044587 

82 -_  _ 

.049388 

83  . 

.054758 

84 

.060678 

85 - 

.067125 

fifi  - _ -... 

.074070 

87 „.   .„.  

.081484 

88 

.069320 

89 

.097525 

90.__ __  . 

.106047 

91 

.114836 

92- -.; .-» -... 

.124170 

93. ..„.„_™„_.  ™„„_„_„._. „.. 

.133870 

94.„ 

.144073 

95....- 

.154859 

96 „_-.. .„ 

.166307 

97 Jl. 

.178214 

98    „  .  - 

.190460 

99 .„ - 

.203007 

ioa._ 

.217904 

101 .  .„ __ 

.234066 

102..- JZ. 

.248436 

103..- _...„ - 

.263954 

104 _ 

.280803 

105. 

.299154 

106.              -  .-  .  — .. 

.319185 

107 

.341066 

106 _ - 

.365052 

106 „ ™.. 

.393102 

110 „  ... 

.427255 

111  

.469531 

112. —  — 

.521945 

iia 

.586518 

114.  ..  ..„ 

115.  _ 

.760215 

116. 

1.000000 

TbUh  DC  AND  X— Mortality  TablM  for 
Disabled  Uvea  (Other  Than  Social  Security 
DiMbility) 

TM  values  of  q^  applicable  to  annuities  in 
pay  status  on  the  valuation  date  that  are 
being  received  as  disability  benefits  and  for 
which  neither  eligibility  for.  nor  receipt  o^' 
Social  Security  disabi^ty  benefits  is  a 
prerequisite,  are  as  follows: 

Table  IX.— MoRTALmr  Table  for  Dis- 


Table  IX.— WORTALmr  Table  for  Dis- 
abled Male  Participants  Not  Receiv- 
ing Social  Security  Disability  Bene- 
fit Payments— Continued 


Agex 


5  .- 

6  ... 

7  .„ 
B  ... 
9  ... 
K)  . 

11  . 

12  . 

13  . 

14  . 

15  . 

16  . 

17  . 

18  . 

19  . 

20  . 

21  . 

22  . 

23  . 

24  . 

25  . 

26  . 

27  . 

28  . 

29  . 
X  . 

31  . 

32  . 

33  . 

34  . 

35  . 

36  . 

37  . 

38  . 

39  . 

40  . 

41  . 

42  . 

43  . 

44  . 

45  . 

46  . 
47 
48 
48 
50 
51 
52 
53 
54 
56 
56 
57 
56 
50 
60 
61 
62 
83 
64 
65 
66 
87 
68 

ae 

70 
71 


ABLED  Male  Participants  Not  Receiv->PW 


iNG  Social  Security  Disability  Bene- 
fit Payments 


Agex 


2 

3  ..-.. 

4  


0.000342 
0.000318 
0.000302 


73 
74 
75 
76 
77 
78 
79 
60 
81 


0.000294 

0.000292 

0.000293 

0.000298 

0.000304 

0.000310 

0.000317 

0.000325 

0.000333 

0.000343 

0.000353 

0.000365 

0.000377 

0.000392 

0.000406 

0.000424 

0.000444 

0.000464 

0.000488 

0.000513 

0.000542 

O.0OOS72 

0.000607 

0.000645 

0.000687 

0.000734 

0.000785 

0.000860 

0.000907 

0.000966 

0.001039 

0.001128 

0.001238 

0.001370 

0.001527 

0.001715 

0.001932 

0.002183 

0.002471 

0.002790 

0.003138 

0.003513 

0003909 

0.004324 

0.004755 

0.005200 

0.005660 

0.006131 

0.006618 

0.007139 

0.007719 

0.006384 

0.009158 

0.010064 

0.011133 

0.012361 

0.013868 

0.01 5S92 

0.017579 

0.019804 

0.022229 

0.024817 

0.027530 

0.030354 

0.033370 

0.036680 

0.040388 

0.044587 

0.049388 

0.054758 

0.060678 

0.067125 

0.074070 

0.061484 

0.068320 

0.097S25 

0.106047 


Table  IX— Mortality  Table  for  Dis- 
abled Male  Participants  Not  Receiv- 
ing Social  Security  Disability  Bene- 
fit Payments— Continued 


Age  jr 


82 
63 
84 
85 
86 

87  ... 
86  .. 
80  ... 

90  .. 

91  .. 

92  .. 

93  - 

94  .. 

95  - 

96  .. 

97  .. 
96  .. 
99  .. 
100 
101 
102 
103 
104 
105 
106 
107 


__ 


0.114836 

0.124170 

ai33870 

0.144073 

0.154859 

0.166307 

ai78214 

0.190460 

0.203007 

0.217904 

0.234066 

a24643e 

0.263954 

0.260603 

0.290154 

0.319165 

0.341086 

0.365052. 

0.393102 

0.4272S5 

0.469531 

0.521945 

0.586618 

0.666268 

0.780215 

1.000000 


Table  X.— Mortality  Table  for  Dis- 
abled Female  Participants  Not  Re- 
ceiving Social  Security  Disability 
Benefit  Payments 


Agex 

''       W 

8  — 

9  

10  

11  . 

0.000342 
0.000318 
0.000302 
0.000294 

12  . — 

13  _..     -.. 

14  

15  _.   __  ._-  .._. 

18  ZZZZZZZZ  ZZ~'.ZZ.Z.ZZ  zz. 

19  . — -.-  •  ... 

20  

21  

22  - 

23  - 

24  

25  ™ 

26  -      ._..  

27  

28  . 

29  

30  „ 

31  

32  ....  „  „..  ™.   ...  

33 „ 

35  ZZZZZZZZ     rzr~!!"T™" 

36  - - 

37  

38  

40  ZZ.ZZ.Z..Z.ZZZZZZZZ!..    .zzr. 

41  - fc 

42 .,     .—    _ 

43  - 

44 ;  .. 

45  .L —  — 

46  , 

47  

48  '. - 

0.000292 
0.000293 
0.000298 
0.000304 
0.000310 
0.000317 
0.000325 
0.000333 
0.000343 
0.000353 
0.000365 
0.000377 
0.000392 
0.000406 
0.000424 
0.000444 
0.000464 
0.000488 
a000513 
0.000542 
0.000572 

aoan607 

0.000645 
a000367 
0.000734 
0.000785 
0.000660 
0.000907 
0.000966 
0.001039 
0.001126 
0.001238 
0.001370 
0.001527 
0.W1715 
0.001932 
0.002183 
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Tabu  X.— MoRTALirr  Table  for  Dts- 
ABCEO  Female  Partjcipants  Not  Re- 
CEMNQ  Social  Security  Disability 
Benefit  Payments— Continued 


Agax 

«r 

49  ....1 
60  .... 

51  .... 

52  .... 





a002471 
0.002790 





0.003138 
a003513 

53  ..i. 

0.003809 

54..;. 

55  ..j. 
56... 
57  ... 

™ 

0.004324 
0.004755 
0.005200 
0.005660 

58  ..I;:;;.:::::;:™::::::™:::;:;: 
60  ..ZZ.Z.ZZ.  izrizirz 



0.006131 
0.006616 
a007139 

61  ... .. 

62  

63  ...... 

64  .........    „„ 

65  ..... 



0.007719 
0.008384 
0.009158 
0.010064 
0.011133 

66  .., 

0.012391 

67  ..i , 

0.013868 

68  , 

0.015592 

68  

0  017579 

70  , 

0.019804 

71  „ 

0.022229 

72  

73  

74  

75  : 





0.024817 
0.027530 
0.030354 
0.033370 

76  

0.036680 

77  . 

78  

79  

80  „..  

81  ...„ 

82 „ ; 

0.040388 
0.044597 
0.049388 
0.054758 
0.060678 
0.067125 

83  

85 ...  .!.I"Z"!™!Z"™Z!!ZZ!!! 



0.074070 
0.081484 
0.089320 

86  ..... 

87  

0.097525 
0.106047 

88  

0.114836 

89  

90 

:::::::: 

0.124170 
0.133870 

91  

92  

93  ..... 

94  

95  .... 

96  

97  



0.144073 
0.154859 

—' 

0.166,107 
0.178214 
0.190460 
0.20;i007 
0.217904 

98  

0.234086 

99  

0.248436 

100  

0.263954 

101  

0.280803 

102 

0.299154 

103  .„ 

104  ... 

0.319185 

0.341086 

105  

0.365052 

106  

107  

\ 

0.383102 
0.427256 

108 I 

'  0.469531 

109  ... 

110  .„ 

111  .. 

r 

0.521945 

"'1 

0586518 

0665268 

112  .„ 

113  ... 



0.760215 

1.000000 

Tables  XI  and  XU— Mortality  Tables  for 
Disabled  Lives  (Social  Security  Disability) 

The  values  of  q.  applicable  to  annuities  in 
pay  status  on  the  valuation  date  that  are 
being  received  as  disability  benefits  and  for 
which  either  eligibility  for,  or  receipt  of. 
Social  Security  disability  benefits  is  a 
prerequisite,  are  as  follows: '.  ^ 


Table  XI— Mortality  Table  for  Dis- 
abled Male  PARTiaPANTS  Receiving 
SoaAL  Security  Disability  Beneftt 
Payments 


Agex 


5  .._„... 

6 

7 

8 _ 

9 

0  . 

1  

2  . 

3  

4  

5 

6  

7 

a 

9  ....... 

20  . 

21 

22  ...... 

23 

24  

25  _ 

26  

27  

28  

29  

30  

31  

32  

33  

34  , 

35  

36  

37  ...... 

38  

39  

40  

41  

42  

43  


45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 
67 


70 
71 
72 
73 
74 
75 
76 
77 
78 
79 
80 
81 


::r^: 


0.000000 
0.000000 
0.000000 
0.000000 
0.000000 
0.000000 
0.000000 
0.000000 

aoooooo 

0.000000 
0.000000 
0.000000 
0.000000 
0.000000 

aoooooo 

0.048300 
0.048300 
a048300 
0.048300 
0.048300 
0.048300 
0.046100 
0.043600 
0.041100 
0.038800 
0.036200 
0.033900 
0.032000 
0.030200 
0.028800 
0.027800 
0.027200 
0.027100 
0.027300 
0.027600 
0.028200 
0.028800 
0.029700 
0.030500 
0.031400 
0.032200 
0.033000 
0.034000 
0.035300 
0.036700 
0.038300 
0.040100 
0.042000 
0.043900 
0.046000 
0.048200 
0.050600 
0.053100 
0.055500 
0.058100 
0.060300 
0.062400 
0.064300 
0.065700 
0.066800 
0.069225 
0.071813 
0.074526 
0.077350 
0.080366 
0.083676 
0.087384 
0.091583 
0.096384 
ai01754 
0.107674 
ai14121 
ai21066 
0.128480 
ai36316 
0.144521 
0.153043 


Table  XI— Mortality  Table  for  Dis- 
abled Male  Participants  Receiving 
Social  Security  Disability  Benefit 
Payments— Continued 


Agajr 


82 
83 

84 
85 
86 
87 
88 
89 
90 
91 
92 
93 
94 
95 
96 
97 

98  .. 

99  .. 
100 
101 
102 
103 
104 
105 
106 
107 


0.161832 
ai71166 
0.180666 
ai8106e 
0.201855 
0.213303 
0.22S210 
0.237456 
0.250003 
0.264900 
0.281082 
0.296432 
0.310960 
0.327799 
0.346150 
0.366181 

0.412048 
0.440088 
0.474251 
0.568941 
0.568941 
0.633514 
0.712264 
0.807211 
1.000000 


Table  XII— Mortality  Table  for  Dis- 
abled Female  Participants  Receiving 
Social  Security  Disabilhy  Benefit 
Payments 


Age 

* 

Qm 

s 

.... 

0.000000 

6  .... 

_^ , 

0.000000 

7  .... 

■»«,. 

-999 

0.000000 

A 

-( 

— 

0.000000 

9  .... 



0.000000 

10 

0.000000 

11  .. 

0.000000 

12  .. 

...«...•».».•...»—. 

«••• 

0.000000 

13 

•• 

~~ 

0.000000 

14  .. 

0.000000 

15  .. 

i 

.— k«««..«««. 

«••• 

0.000000 

16  .. 

..^...^.^....M, 

■ 

-.M 

0.000000 

17  .. 

•  ■•■•■•     •••••  ••>•«< 

>MH 

0.000000 

18  .. 

■    >•••■•   • 

*»• 

0.000000 

19 

..„ 

0.000000 

20  .. 

0.026300 

21  .. 

...».M*HM*»***>M«» 

•..•■mmIm.  •••«•»•»■ 

•»• 

0.026300 

?? 

.._ 

0.026300 

?1 

0.026300 

?4 

, . 

— 

0.026300 

?•) 



0.026300 

?6 



0.025700 

?7 

0.02S300 

28  .. 

•  •  •••• 

•■•■••«•••*•  •»■•  •»»  • 

..>• 

0.024700 

24 

*«•••«.•«.— 

.... 

0.024200 

30  .. 

0.023700 

31  .. 

•  >••••*••»•••>•••■■■•■» 

..., 

.... 

0.023200 

3? 

.........;u.„._>»... 

— 

0.022700 

T1 

0.022200 

M 

0.021800 

V> 

~- 

0.021400 

36  .. 

0.021200 

37  .. 

..•.« 

0.021000 

38  .. 

•  >■*■»•■■••••••»••■•  •«•  •■«*•» 

•»■••«•••••■• 

>W.« 

0.020600 

39  .. 

■»■»■■»■««■»«>■■ 

HH 

0.020600 

40  .. 

<■•••»•■>■••■■••*•■»■• 

i»........»». 

..« 

0.020900 

41 

-- 

0.021000 

42  .. 



. 

0.021300 

43  .. 

>**H 

0.021600 

44  .. 

0.021900 

45  .. 

0.022400 
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Table  Xll— Mortauty  Table  for  Dis-  i  Table  XII— Mortality  Table  for  Dis- 
abled Female  Participants  Receiving  I     ablhj  Female  Participants  Recejvinq 


Social  Security  Osabiuty  Benefit 
Payments — Conbnued 


Agax 

Q. 

4t                \ 

0.022900 

47  

«« 

0.023600 
0.024200 

40  

50 - 

51  - - 

52  - 

53  - 

54 

56 -...  '...... 

57  "ZZIZZZZZiZZ!!!"!! 

•»    

0.024900 
0.025700 
0.026400 
0.027200 
0.028100 
0.028800 
0.029500 
0.030100 
a030700 
0.031500 
0.032300 

60  

62  -. 

63  _ _._ 

64 

65  .     „_            

66  

87  _ 

66 „. 

69  _ 

72  

73  

74  ,,  ".  ,     

75  . .— „ 

77  !!!!!!IZZ~"Z"~~Z"Z!Z!!"!!! 

78  

79 ;.. 

80  

82  Z                   I~Z~Z'""'.I! 

83  .    .. 

0.033100 
0.033900 
a034700 
0.035500 
0.036200 
0.037269 
0.038527 
a040004 
0.041728 
0.043715 
0.045946 
0.048365 
0.050953 
0.053666 
0.056490 
0.059506 
0.062816 
0.086524 
a070733 
0.075524 
0.080894 
0.086814 
0.003261 
0.100206 

0.107620 

Social  Security  Disabmjty  Benefit 
Payments — Continued 


Agex 


8S 
86 
87 


80  .. 

90  „ 

91  .. 

92  .. 
83  ~ 

94  ., 

95  ., 
98  .. 

97  „ 

98  .. 

99  .. 
00 
01 
02 
03 
04 
05 
06 
07 
08 
09 
10 
11 
12 
13 


0.115456 
0.123661 
0.132183 
0.140972 
0.150306 
0.160006 
0.170209 
0.180995 
0.192453 
0.204350 
0.216506 
0.229143 
0.244040 
0.260222 
0.274572 
0.290090 
0.306939 
0.325290 
0.345321 
0.367222 
0.391188 
0.419238 
0.453361 
0.495687 
0.548081 
0.612654 
0.691404 
0.786351 
1.000000 


.^pendix  B  to  Part  2676— Interest 
Rates  Used  to  Value  Lump  Sums  and 
Annuities 

'Jtump  Sum  Valuations 

In  determining  the  value  of  interest  fectors 
of  the  fonn  v»'"  (as  defined  in  §  2676.13(b)(1)) 
for  purposes  of  applying  the  formulas  set 


forth  in  §  2676.13(b)  through  (i)  and  in 
determining  the  value  of  any  interest  foctor 
used  in  valuing  benefits  under  this  nibpsrt 
to  be  paid  ju  lump  sums,  the  PBGC  shall  use 
the  values  of  i,  pirescribed  in  Table  I  hereof. 
The  Interest  rates  set  forth  in  Table  I  shall  be 
used  by  the  PBGC  to  calculate  benefits 
payable  as  lump  sum  benefits  as  follows: 

(1)  For  benefits  for  which  the  participant 
or  beneficiary  is  entitled  to  be  in  pay  status 
on  the  valuation  date,  the  immediate  aimuity 
rate  shall  apply. 

(2)  For  benefits  for  which  the  deferral 
period  is y years  {y  is  an  integer  and  0<y 
i  />/),  interest  rate  /;  shall  apply  from  the 
valuation  date  for  a  period  of  y  years; 
thereafter  the  immediate  aimuity  rate  shall 
apply. 

(3)  For  benefits  for  which  the  deferral 
period  is  y  years  (y  is  an  integer  and  ni<y 
^01  +  ni).  interest  rate  h  shall  apply  from 
the  valuation  date  for  a  period  of  y-ni  years, 
interest  rate  i,  shall  apply  for  the  following 
71/  years;  thereafter  the  immediate  annuity 
rate  shall  apply. 

(4)  For  benefits  for  which  the  deferral 
period  isyyears  (y  is  an  integer  and  y  >  ni 
■f  nj),  interest  rate  h  shall  apply  fit>m  the 
valuation  date  for  a  period  of  y-  n;  -  nj 
years,  interest  rate  ii  shall  apply  for  the 
following  hj  years,  interest  rate  it  shall  apply 
for  the  following  n/  years;  thereafter  the 
inunediate  annuity  rate  shall  apply. 


/ 


Table  I.— {Sample  Rates) 

(UMTip  Sum  Valuations] 


Rata 

For  pl«ia  wWi  a  valuation  date 

Immedtate  arwuHy  rate  (per- 
cent) 

Oefenvd  annulliea  (percent) 

•at 

On  or  after 

Balora 

1, 

h 

h 

n, 

n» 

2  Z~.". 

3-1-93 
4-1-93 

4-1-93 
6-1-03 

6.25 
6.50 

5.50 
5.75 

4.25 
4.50 

4.00 
4.00 

7 
7 

8 
8 

Annuity  Valuations 

In  detennining  the  value  of  interest 
factors  of  the  fonn  v**'"  (as  defined  in 
§  2676.13(b)(1))  for  purposes  of  applying 
the  formulas  set  forth  in  §  2676.13(b) 
through  (i)  and  in  detennining  the  value 
of  any  interest  factor  used  in  valuing 
annuity  benefits  under  this  subpart,  the 


plan  administrator  shall  use  the  values 
of  it  prescribed  in  the  table  below. 

The  following  table  tabulates,  for  each 
calendar  month  of  valuation  ending 
after  the  effective  date  of  this  part,  the 
interest  rates  (denoted  by  ii,  ij, .... 
and  referred  to  generally  as  /,)  assumed 
to  be  in  effect  between  specified 
anniversaries  of  a  valuation  date  that 


occurs  within  that  calendar  month; 
those  anniversaries  are  specified^  the 
columns  adjacent  to  the  rates.  The'\last 
listed  rate  is  assumed  to  be  in  effeck 
after  the  last  listed  anniversary  date,  i  (In 
the  sample  table  printed  below,  the  I 
interest  rates  to  bie  used  for  January  1995 
valuation  dates  are  8.50%  for  the  first  20 
years  and  5.75%  thereafter.) 


Table  II.-<-(Sample  Rates) 

[Annuity  Valuations) 


For  vahjaOon  dates  occuning  In  the  mon0>— 

The  values  of  1,  ara: 

4tort- 

4for(. 

tforf- 

January  1995 _ 

Fabmary  1995 

.0850    1-20 
.0825    1-15 

.0575       >20 
.0600    16-25 

WA    N/A 
.0550    >2S 

, 
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Appoidix  C  to  Part  2676 — Loading 
AsMimptioiu 

The  following  tables  of  loading 
expenses  are  in  effect  for  the  indicated 
periods  and  are  to  be  tised  to  adjust 
annuity  benefit  values  pursuant  to 
§  2676.13(a)(5). 


It  the  total  value  o(  the  plan's 

t)enents,  exclusive  ot  tfw  loa(tti| 

)        Theloading 

charBe,ls— 

charge  pursuant 

Greater  than 

But  leas  than 
or  equal  to 

pquttls 

10 

$200,001 

}    S%o(  the  total 
value  of  the 
plan's  benefits, 
plus  $200  for 
each  plan  par- 
ticipant 

$200,000 

$10,000,  plus  a 
percentage  of 
the  excess  of 
the  total  value 
over  $200,000. 
plus  $200  for 

* 

each  plan  par- 
ticipant: the 
percentage  is 
equal  to  1%  4 
(A%-7.50%)/ 
10,  where  h  Is 
the  iniSal  rate 
set  forth  In  ap- 

1 

it 

pendixBfor 
the  valuation  of 
annuities. 

Issued  In  Washington,  DC,  this  12th  day  of 
January  1993. 

Jaiaas  B.  Lockhart  m, 

ExBcutive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc  93-1114  Filed  1-15-93;  8:45  am] 
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DEPARTMEffr  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offica  of  th«  Assistant  Sscretary  for 
Put>lic  and  Indian  Housing 

[Ooclwt  No.  N-93-3527:  FR-3362-W-011 

NOFA  for  ttta  Publk  and  Indian 
Housing  Drug  Elimination  Program 
(PHDEP)— nscal  Year  1993 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian 

Housing. 

ACTXW:  Notice  of  Funding  Availability 

(NOFA)  for  Fiscal  Year  (FY)  1993. 


SUMMARY:  This  NOFA  announces  HUD's 
FY  1993  funding  of  $145,525,000  under 
the  PubUc  and  Indian  Housing  Drug 
Elimination  Program  (PHDEP)  for  use  in 
eliminating  drug-related  crime.  Funded 
programs  must  be  part  of  a 
comprehensive  plan  for  addressing  the 
problem  of  drug-related  crime.  In  the 
body  of  this  document  is  information 
concerning  the  purpose  of  the  NOFA, 
appUcant  eligibility,  available  amounts, 
selection  criteria,  financial 
requirements,  management,  and 
application  processing,  including  how 
to  apply,  how  selections  will  be  made, 
and  how  applicants  will  be  notified  of 
results. 

DATES:  Applications  must  be  received  at 
the  local  HUD  Field  Office  on  or  before 
Thursday.  April  15. 1993,  at  3:30  p.m.. 
local  time.  This  application  deadline  is 
firm  as  to  date  and  hour.  In  the  interest 
of  fairness  to  all  competing  applicants, 
the  Department  will  treat  as  ineligible 
for  consideration  any  appUcation  that  is 
received  after  the  deadline.  Applicants 
should  take  this  practice  into  accoimt 
and  make  early  submission  of  their 
materials  to  avoid  any  risk  of  loss  of 
eligibility  brought  about  by  any 
luianticipated  or  delivery-related 
problems.  A  FAX  is  not  acceptable. 
ADDRESSES:  (a)  Application  Kit:  An 
application  kit  may  be  obtained  and 
assistance  provided,  from  the  local  HUD 
Category^  or  other  Field  Office  with 
delegated  public  housing 
responsibilities  over  an  applying  public 
housing  agency  (PHA),  or  from  the 
Office  of  Indian  Programs  (OIP)  having 
jurisdiction  over  the  Indian  housing 
authority  (IHA)  making  an  application, 
or  by  calling  HUD's  Resident  Initiatives 
Clearinghouse,  telephone  1-800-955- 
2232.  The  application  package  contains 
information  on  all  exhibits  and 
certifications  required  under  this  NOFA. 

(b)  Application  Submission:  An 
applicant  may  submit  only  one 
application  per  HA  under  each  Notice  of 
Fimding  AvailabiUty  (NOFA).  Joint 


applications  are  not  permitted  under 
this  program.  Applications  (original  and 
two  copies)  must  be  received  by  the 
deadline  at  the  local  HUD  Category  A  or 
other  Field  Office  with  delegated  public 
housing  responsibilities  over  the 
applying  PHA  or,  in  the  case  of  IHAs, 
to  the  local  Office  of  Indian  Programs 
with  jurisdiction  over  the  applying  IHA, 
Attention:  Director,  Public  Housing 
Division  or  Office  of  Indian  Programs 
Director,  as  appropriate.  A  complete 
listing  of  these  offices  is  provided  in 
appendix  "A"  of  this  NOFA.  It  is  not 
sufficient  for  an  application  to  bear  a 
postage  date  within  the  submission  time 
period.  Applications  submitted  by 
facsimile  are  not  acceptable. 
Applications  received  after  the  decline 
will  not  be  considered. 
FOR  FURTHER  INFORMATION  CONTACT: 
Malcolm  E.  Main,  Drug-Free 
Neighborhoods  Division,  Office  of 
Resident  Initiatives,  Public  and  Indian 
Housing,  Department  of  Housing  and 
Urban  Development,  room  4116,  451 
Seventh  Street,  SW.,  Washington.  DC 
20410,  telephone  (202)  708-3502  or 
708-3503.  A  telecommunications  device 
for  hearing  or  speech  impaired  persons 
(TDD)  is  available  at  (202)  708-0850. 
(These  are  not  toll-fit>e  telephone 
numbers.). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501- 
3520).  No  person  may  be  subjected  to  a 
penalty  for  failure  to  comply  with  these 
information  collection  requirements 
until  they  have  been  approved  and 
assigned  an  0MB  control  number.  The 
OMB  control  number,  when  assigned, 
will  be  announced  in  the  Federal 
Register. 

Enviroiunental  Review 

Grants  imder  this  program  are 
categorically  excluded  from  review 
under  the  National  Environmental 
PoUcy  Act  of  1969  (NEPA)  in 
accordance  with  24  CFR  part  50.20(p). 
However,  prior  to  an  award  of  grant 
funds,  HUD  will  perform  an 
environmental  review  to  the  extent 
required  by  HUD's  environmental 
regulations  at  24  CFR  part  50,  including 
the  applicable  related  authorities  at  24 
CFR  50.4. 

Coordination  of  Anti-Crime  Efforts 

To  coordinate  anti-crime  related 
activities  across  local.  State,  and  Federal 


levels  to  maximize  their  effectiveness, 
applicants  are  encouraged  to  contact, 
and  work  with.  Operation  Weed  and 
Seed  through  the  U.S.  Department  of 
Justice.  Operation  Weed  and  Seed  is  a 
comprehensive,  multi-agency  approach 
to  combatting  violent  crime,  drug  use, 
and  gang  activity  in  high-crime 
neighborhoods.  The  goal  is  to  "weed 
out"  crime  from  targeted  neighborhoods 
and  then  to  "seed"  the  targeted  sites 
with  a  wide  range  of  crime  and  drug 
prevention  programs,  and  human 
services  agency  resources  to  prevent 
crime  from  reoccurring.  Operation  Weed 
and  Seed  further  emphasizes  the 
importance  of  community  involvement 
in  combating  drugs  and  violent  crime. 
Community  residents  need  to  be 
empowered  to  assist  in  solving  crime- 
related  problems  in  their 
neighborhoods.  In  addition,  the  private 
sector  needs  to  get  involved  in  reducing 
crime.  All  of  these  entities,  Federal. 
State,  and  local  government,  the 
community  and  the  private  sector  must 
work  together  in  partnership  to  create  a 
safer,  drug-free  environment. 

Th  Weed  and  Seed  strategy  involves 
foiu  basic  elements: 

1.  Law  enforcement  must  "weed  out" 
the  most  violent  offenders  by 
coordinating  and  integrating  the  efforts 
of  Federal,  State,  and  local  law 
enforcement  agencies  in  targeted  high- 
crime  neighborhoods.  No  social  program 
or  community  activity  can  flourish  in  an 
atmosphere  poisoned  by  violent  crime 
and  drug  abuse. 

2.  Local  police  departments  should 
implement  community  policing  in  each 
of  the  targeted  sites.  Under  community 
pohcing,  law  enforcement  works  closely 
with  residents  of  the  community  to 
develop  solutions  to  the  problems  of       ^ 
violent  and  drug-related  crime. 
Community  policing  serves  as  a 
"bridge"  between  the  "weeding"  (law 
enforcement)  and  "seeding" 
(neighborhood  revitalization) 
components. 

3.  After  the  "weeding"  takes  place, 
law  enforcement  and  social  services 
agencies,  the  private  sector,  and  the 
community  must  work  to  pf^ent  crime 
and  violence  bom  reoccumng  by 
concentrating  a  broad  array  of  human 
services — drug  and  crime  prevention 
programs,  drug  treatment,  educational 
opportimities,  family  services,  and 
recreational  activities — in  the  targeted 
sites  to  create  an  environment  where 
crime  cannot  thrive. 

4.  Federal.  State,  local,  and  private 
sector  resources  must  focus  on 
revitalizing  distressed  neighborhoods 
through  economic  development  and 
must  provide  economic  opportunities 
for  residents. 
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For  fdrther  information  on  Operation 
Weed  and  Seed,  contact  the  Office  of 
Planning  Management  and  Budget, 
Office  of  Justice  Programs,  U.S. 
E)epartment  of  Justice,  366  Indiana 
Avenue.  NW.,  Washington,  DC  20531. 
Telephone  (202)  307-5966. 

I.  Purpose  and  Substantive  Description 

(a)  Authority 

This  program  is  authorized  under  V. 
chapter  2,  subtitle  C,  title  V  of  the  Anti- 
Drug  Abuse  Act  of  1988  (42  U.S.C. 
11901  et.  seq.),  and  regulations  at  24 
CFR  part  961. 

(b)  Allocation  Amounts 

(1)  Federal  Fiscal  Year  1993  Funding. 
The  amount  available,  to  remain 
available  until  expended,  for  funding 
under  this  NOFA  in  FY  1993  is 
$145,525,000.  The  Departments  of 
Veterans  Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  AcJ  1993, 
(approved  October  6, 1992.  Pub.  L.  102- 
389)  (93  App.  Act)  appropriated 
$175,000,000  for  the  Drug  Elimination 
Program  and  for  drug  information 
clearinghouse  services  (42  U.S.C. 
11921-11925)  for  FY  1993.  Of  this 
amount.  $5,225,000  is  to  be  used  for 
grants,  contracts,  or  other  technical 
assistance  and  training  for  or  on  behalf 
of  public  housing  agencies,  Indian 
housing  authorities  and  resident 
organizations  (including  the  costs  of 
necessary  travel  for  participants  in  such 
training).  The  clearinghouse  services 
have  beien  allocated  at  $500,000.  Section 
520  of  NAHA  sets  aside  five  percent  of 
funds  appropriated  for  the  Drug 
Elimination  Program  for  the  Youth 
Sports  Program  (YSP),  a  total  figure  of 
$8,750,000  for  FY  1993.  Section  581  of 
NAHA  expanded  the  Drug  Elimination 
Program  to  include  Federally  assisted, 
low-income  hdCising,  and  the  1993 
Appropriations  Act  made  $10,000,000 
of  the  total  £>rug  Elimination  Program 
appropriation  available  for  Federally 
assisted,  low-income  housing.  In 
addition,  the  93  App.  Act  makes 
$5,000,000  available  for  a  new  youth 
violence  prevention  in  low-income 
housing  program.  The  amount 
remaining  in  the  FY  1993  appropriation 
after  the  above  deductions, 
$145,525,000  is  the  total  funding 
available  under  the  93  App.  Act  for 
PHDEP  grants  under  this  NOFA. 

HUD  is  distributing  grant  funds  under 
this  NOFA  to  each  of  its  10  Regional 
Offices  according  to  a  formula 
allocation.  The  formula  allocation  is 
based  upon  the  relationship  of  the 
number  of  public  and  Indian  housing 
units  per  region  and  the  level  of  drug- 


related  crime  within  each  region,  using 
statistics  complied  by  the  U.S. 
Department  of  Justice,  Federal  Bureau  of 
Investigation,  ("Uniform  Crime  Reports 
for  Drug  Abuse  Violations-1990"). 

(2)  Maximum  Grant  Award  Amounts. 
Maximum  grant  award  amounts  are 
computed  on  a  sliding  scale,  using 
either  an  overall  cap  to  the  grant  award 
or  a  maximimi  per  unit  cap,  depending 
upon  the  number  of  public  housing 
agency  administered  or  owned,  or 
Indian  housing  authority  administered 
or  owned  rental.  Turnkey  HI 
Homeownership,  and  Mutual  Help 
Homeownership  units.  Units  in  a 
section  23  Leased  Housing  Bond- 
Financed  project  that  have  been 
conveyed  or  will  be  conveyed  with  clear 
title  to  the  PHA  at  the  end  of  the  bond 
term  will  also  be  included  in  the  unit 
count.  Such  a  project  must  be  covered 
by  a  cooperation  agreement  during  the 
period  of  the  grant  award.  Unit  counts 
will  be  taken  from  PHA/IHA  low-rent 
public  housing  operating  budget  (for 
HUD-52564)  for  PHA/IHA  fiscal  year 
ending  December  31, 1991,  March  31, 
June  30,  or  September  30, 1992. 

Amendments  to  the  Drug  Elimination 
Program  made  by  the  Housing  and 
Community  Development  Act  of  1992 
(Pub.  L.  102-550,  approved  October  28, 
1992).  permit  grants,  under  certain 
conditions  as  given  in  section  (c)(9)  of 
this  NOFA,  below,  to  be  used  to 
eliminate  drug-related  crime  in  housing 
owned  by  PHAs  that  is  not  housing 
assisted  under  the  United  States 
Housing  Act  of  1937  and  is  not 
otherwise  federally  assisted.  Where  an 
application  is  submitted  for  this 
category  of  housing,  the  amount  of 
eligible  funding  will  be  determined  on 
the  same  per-unit  basis  as  for  federally 
assisted  housing  units,  above. 

The  maximum  grant  awards  are  as 
follows,  although,  as  discussed  below, 
in  section  I.(b)(4),  the  Department  may 
adjust  the  amount  of  any  grant  award: 

(i)  For  housing  authorities  with  1-499 
units:  the  maximum  grant  award  is 
either  a  maximum  cap  of  $500  per  unit 
or  a  maximum  grant  award  of  $50,000, 
whichever  is  greater; 

(ii)  For  housing  authorities  with  500- 
4,999  units:  the  maximum  grant  award 
is  $200  per  unit,  or  a  maximum  grant 
award  of  $250,000,  whichever  is  greater; 

(iii)  For  housing  authorities  witn 
5,000-44,999  units:  the  maximum  grant 
award  is  a  maximum  cap  of  $150  per 
unit,  but  not  more  than  a  total 
maximum  grant  ward  of  $6  million; 

(iv)  For  housing  authorities  with 
45,000  or  more  units:  the  maximum 
grant  award  is  a  maxinjum  cap  of  $100 
per  unit,  or  a  maximum  grant  award  of 
$6  million,  whichever  isigreater; 


To  give  an  example  under  this  scale, 
a  housing  authority  with  4,000  units 
could  apply  for  a  maximum  grant  award 
of  $800,000,  i.e.  $200  per  unit  x  4.000 
units  -  $800,000,  which  is  greater  than 
the  maximum  flat  grant  award  of 
$250,000. 

An  applicant  shall  not  apply  for  more 
funding  than  is  p>erm!tted  in  accordance 
with  the  maximum  grant  award  amount 
as  described  above  in  this  section.  Any 
application  requesting  funding  that 
exceeds  the  maximum  grant  award 
amoimt  permitted  will  be  rejected  and 
will  not  be  eligible  for  any  funding 
unless  a  computational  error  was 
involved  in  the  funding  request.  Such 
an  error  will  be  considered  a  curable 
defect  in  the  application.  Section  m.  (b) 
of  this  NOFA  requires  applicants  to 
compute  the  maximum  grant  awSrd 
amoimt  for  which  they  are  eligible,  as 
follows:  eligible  dollar  amount  per  unit 
x(times)  number  of  units  listed  in  low- 
rent  public  housing  operating  budget 
(form  HUD-52564)  for  PHA/IHA  fiscal 
year  ending  December  31, 1991,  March 
31,  June  30,  or  September  30, 1992.  The 
amount  computed  in  this  way  must  be 
compared  with  the  dollar  amount 
requested  in  the  application  to  make 
certain  the  amount  requested  does  not 
exceed  the  maximum  grant  award. 

(3)  Reallocation.  Any  grant  funds 
under  this  NOFA  that  are  allocated  to  a 
region,  but  that  are  not  reserved  for 
specific  grantees,  must  be  returned  to 
HUD  Headquarters  for  reallocation.  All 
awards  will  be  made  to  fund  fully  an 
application,  except  as  provided  in 
paragraph  I.(b)(4)  below.  Any  remaining 
funds  that  would  only  partially  fund  an 
application  after  all  higher-ranked 
applications  have  been  funded  will  be 
returned  to  HUD  Headquarters  to  be 
reallocated.  Amounts  that  become 
available  due  to  deobligation  of  grant 
amounts  will  also  be  reallocated. 

All  reallocated  funds  will  be  awarded 
on  a  nationwide  basis  in  the  following 
manner.  Each  Regional  Office  will  send 
a  list  of  all  its  unfunded  applications 
that  scored  more  than  80  points  (i.e.,  81 
or  above)  to  Headquarters.  These 
applications  will  then  be  ranked  on  a 
nationwide  basis  and  fully  funded 
according  to  rank  until  all  reallocated 
funds  have  been  awarded.  This  method 
will  be  followed  to  ensure  a  more 
equitable  distribution  of  reallocated 
funds  among  the  regions. 

(4)  Reduction  of  Requested  Grant 
Amounts  and  Special  Conditions.  HUD 
may  approve  an  application  for  an 
amount  lower  than  the  amount 
requested,  vnthhold  funds  after 
approval,  and/or  the  grantee  will  be 
required  to  comply  with  special 
conditions  added  to  the  grant 
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agreaiDBnt,  in  acconlanoa  with  24  CFR 
part  85.12.  the  requtmneiits  of  this 
NOFA.  or  whwe: 

(i)  HUD  datwniiMS  the  amount 
rsquMted  for  one  or  more  eligible 
activities  is  unreasonable  or 
\innecessary: 

(ii)  The  application  does  not 
otherwise  meet  applicable  cost 
limitations  established  for  the  program; 

(iii)  The  applicant  has  requrated  an 
ineligible  activity; 
^     (iv)  Insufficient  amoiuts  remaia  in 
that  funding  round  to  fund  the  ful| 
amount  requested  in  the  applicaUpn  and 
HUD  detennines  that  partial  funding  is 
a  viable  option; 

(v)  The  applicant  fails  to  implement 
the  program  in  its  plan  and/ ar  fails  to 
submit  required  reports: 

(vi)  The  applicant  has  demonstrated 
an  inability  to  manage  HUD  grants, 
particularly  Dcrug  Elimination  Program 
grants;  or 

(vii)  For  any  other  reason  where  good 
causa  exists. 

(5)  Dislhbutioo  of  Funds.  In  FY  1993, 
HUD  is  distributing  grant  funds  to  its  10 
regional  offices  in  accordance  with  the 
following  schedule: 


HUDragton 


Region  IN -. 
R«gionlV  _ 
Raglan  V  ... 
Re^onVI  „ 
Region  VN  . 
Region  VNT  .- 

Region  a' 

Region  X 


ToW 


Aaocatlon 


S7.S97369 

29.575.366 

1 4.934  JB04 

35.800.017 

23,141.060 

15.485.017 

4.144,265 

2.427,606 

B.364.029 

3,064,936 


145,525.000 


(c)  Eligibility 

Funding  under  this  NOFA  is  available 
only  for  Public  Housing  Agencies  and 
Indian  Housing  Authedties.  Although 
secti<m  161  of  the  Houaing  and 
Community  Development  Act  of  1992 
(Pub.  L  102-550,  approved  October  28. 
1992)  makes  public  h<kising  resident 
management  corporations  (RMCs) 
eligible  for  Drug  Elimination  Program 
funding,  the  93  App.  Act  limited  the 
funds  appropriated  "for  grants  to  public 
housing  agencies".  The  authorizing    \ 
statute  includes  Indian  housing  \ 

authorities  (IHAs)  in  the  term  "public 
housing  agencies"  and.  therefbra,  IHAs 
are  eligible  for  funding.  Because  RMCs, 
unlike  IHAs,  constitute  a  separata  entity 
from  PHAs  under  the  authorizing 
statute,  no  funda  are  appropriated  for 
RMCs  as  direct  applicants  under  the  93 
App.  Act  However.  RMCs  may  continue 
to  receive  hmding  from  PHA/IHA 
grantees  to  develop  security  and  drug 


abuse  praventian  progFams  inv<^ving 
site  residents  as  they  have  in  the  oast. 

An  application  for  funding  under  this 
program  may  be  for  one  or  more  of  the 
following  eligible  activities.  An 
applicant  may  submit  «ily  one 
application  under  eadi  Notice  of 
Funding  Availability  (NOFA).  The 
following  is  a  listing  of  eligible  activities 
under  this  program  and  guidance  as  to 
Jtheir  parameters: 

1  (1)  Employment  of  Security  Personnel. 

\(i)  Security  Gitara  Personnel. 
Cil^itracting  for  security  guard  personnel 
services  in  the  developments  proposed 
for  funding  is  permitted  under  this 
program. 

(A)  Contract  security  personnel 
funded  by  this  program  must  perform 
services  not  usually  performed  by  local 
law  enforcement  agencies  cm  a  routine 
basis,  such  as,  patrolling  inside 
buildings,  providing  guard  services  at 
building  services  entrances  to  check  for 
id's,  or  patrolling  and  checking  car 
parking  lots  for  appropriate  parking 
decals. 

(B)  Contract  security  personnel 
funded  by  this  program  must  meet  all 
relevant  tribal.  State  or  local 
government  insurance,  licensing.  ^ 
certification,  training,  bonding,  or  other 
similar  requirements. 

(C)  T^  applicant,  the  cooperating 
local  law  enforcement  agency,  and  the 
provider  (contractor)  of  the  security 
personnel  are  required,  and  as  a  part  of 
the  security  personnel  contract,  to  enter 
into  and  execute  a  written  agreement 
that  describes  the  following: 

(1)  The  activities  lo  be  performed  by 
the  security  personnel,  their  scope  of 
authority,  and  how  they  will  coordinate 
their  activities  with  the  local  law 
enforcement  agency; 

(2)  The  types  of  activities  that  the 
security  personnel  are  expressly 
prohibited  from,  imdertaking. 

(D)  Expenditiues  for  activities  under 
this  paragraph  may  not  be  incurred  until 
the  ^antee  has  executed  a  contract  or 
written  agreement  for  the  additicmal 
security  services. 

(ii)  Employment  of  HA  Police. 
Employment  of  additional  HA  police  in 
the  developments  proposed  for  funding 
is  permitteid  under  this  program. 

(A)  If  additional  HA  police  are  to  be 
emplo3red  for  a  service  that  is  also 
provided  by  a  local  law  enforcement 
ageix:y,  the  applicant  must  provide  a 
cost  analysis  that  demonstrates  the 
employment  of  HA  police  is  more  cost 
efficient  than  obtaining  the  service  from 
the  local  law  enforcement  agency. 

(B)  Additional  HA  police  services  to 
be  ftuided  luuier  this  program  must  be 
over  and  above  those  that  the  existing 
HA  police,  if  any,  provides,  and  the 


tribal,  State  or  local  government  is 
contractually  obligated  to  provide  under 
its  Cooperation  Agreement  with  the 
applying  HA  (aa^reqnired  by  the  HA's 
Annual  Contributions  Contract).  An 
applicant  seeking  funding  for  this 
activity  must  first  establish  a  baseline  by 
describing  the  current  level  of  services 
provided  oy  both  the  local  law 
enforcement  agency  and  the  HA  police, 
if  any.  (in  t«ins  of  the  kinds  ol  services 
provided,  the  number  of  officers  and 
equipment  and  the  actual  percent  of 
their  time  assigned  to  the  developments 
proposed  for  funding)  and  then 
demonstrate  to  what  extent  the  funded 
activity  will  represent  an  increase  over 
this  baseline. 

(C)  HA  police  funded  by  this  program 
must  meet  all  relevant  tribal.  State  or 
local  government  insurance,  licensing, 
certification,  training,  banding,  or  other 
similar  requirements. 

(D)  The  applicant  and  the  cooperating 
local  law  enforcement  agency  are 
reqiured  to  enter  into  and  exectite  a 
written  agreement  that  describes  the 
foUowLng: 

(1)  The  activities  to  be  performed  by 
the  HA  police,  their  scope  of  authority, 
and  how  they  will  coordinate  their 
activities  with  the  local  law 
enforcement  agency; 

(2)  The  types  of  activities  that  the  HA 
police  are  expressly  prohibited  from 
undertaking. 

(2)  Reimbursement  of  Local  Law 
Enforcement  Agencies  for  Additional 
Security  and  Protective  Services. 

(i)  Additional  security  and  protective 
services  to  be  funded  under  this 
program  must  be  over  and  above  those 
that  the  tribal.  State  or  local  government 
is  contractually  obligated  to  provide 
under  its  Cooperation  Agreement  with 
the  appl3ang  HA  (as  required  by  the 
HA's  Annual  Contributions  Contract). 
An  application  seeking  funding  for  this 
activity  must  first  establish  a  baseline  by 
describing  the  current  level  of  services 
(in  terms  of  the  kinds  of  services  </ 

provided,  the  number  of  officers  and 
equipment  and  the  actual  percent  of 
their  time  assigned  to  the  developments 
proposed  for  funding)  and  then 
demonstrate  to  what  extent  the  funded 
activity  will  represent  an  increase  over 
this  baseline. 

(ii)  Communications  and  security 
equipment  to  improve  the  collection, 
analysis,  and  use  of  information  about 
drug-related  criminal  activities  in  a 
public  housing  community,  sudi  as 
computers  accessing  national,  tribal, 
State  or  local  government  security 
networks  and  databases,  facsimile 
machines,  telephone  equipment, 
bicycles,  and  motor  scooters  may  be 
eligible  items  if  used  exclusively  in 


connection  with  the  establishment  of  a 
law  enforcement  substation  on  the 
funded  premises  or  scattered  site 
developments  of  the  HA.  Expenditures 
for  activities  under  this  section  may  not 
be  incurred  until  the  grantee  has 
executed  a  contract  or  written 
agreement  for  the  additional  law 
enforcement  services. 

(3)  Physical  Improvements  to  Enhance 
Security. 

(i)  Physical  improvements  that  are 
specifically  designed  to  enhance 
security  are  permitted  under  this 
program.  These  improvements  may 
include  (but  are  not  limited  to)  the 
installation  of  barriers,  Ughting  systems, 
fences,  bolts,  locks;  the  landscaping  or 
reconfiguration  of  common  areas  so  as 
to  discourage  drug-related  crime;  and 
other  physical  improvements  in  public 
housing  developments  that  are  designed 
to  enhance  security  and  discourage 
drug-related  activities. 

(ii)  An  activity  that  is  funded  under 
any  other  HUD  program,  such  as  the 
modernization  program  at  24  CFR  part 
968,  shall  not  also  be  funded  by  this 
program. 

(iii)  Funding  is  not  permitted  for 
physical  improvements  that  involve  the 
demolition  of  any  units  in  a 
development. 

(iv)  Funding  is  not  permitted  for  any 
ph)^ical  improvements  that  woidd 
result  in  the  displacement  of  persons, 
(v)  Funding  is  not  permitted  for  the 
acquisition  of  real  property. 

(vi)  All  physical  improvements  must 
also  be  accessible  to  persons  with     ^ 
disabilities.  For  example,  some  types  of 
locks,  buzzer  systems,  etc.,  are  not 
accessible  to  person  with  limited 
strength,  mobility,  or  to  persons  who  are 
hearing  impaired.  All  physical 
improvements  must  meet  the 
accessibility  requirements  of  24  CFR 
parts. 
(4)  Employment  of  Investigators. 
(i)  Employment  of  one  or  more 
individuals  is  permitted  under  this 
program  to: 

(A)  Investigate  drug-related  crime  in 
or  around  the  real  property  comprising 
any  public  housing  development;  and 
(Bj  Provide  evidence  relating  to  any 
such  crime  in  any  administrative  or 
judicial  proceedings. 

(ii)  Investigators  funded  by  this 
program  must  meet  all  relevant  tribal. 
State  or  local  government  insurance, 
licensing,  certification,  training, 
bonding,  or  other  similar  requirements. 

(iii)  The  applicant,  the  cooperating 
local  law  enforcement  agency,  emd  the 
investigator(s)  are  required,  before  any 
investigators  are  employed,  to  enter  into 
and  execute  a  written  agreement  that 
describes  the  following: 


(A)  The  nature  of  the  activities  to  be 
performed  by  the  investigators,  their 
scope  of  authority,  and  how  they  will 
coordinate  their  activities  with  the  local 
law  enforcement  agency; 

(B)  The  types  of  activities  that  the 
investigators  are  expressly  prohibited 
from  undertaking. 

(iv)  Under  this  section,  reimbursable 
costs  associated  with  the  investigation 
of  drug-related  crime  (e.g.,  travel 
directly  related  to  the  investigator's 
activities,  or  costs  associated  with  the 
investigator's  testimony  at  judicial  or 
administrative  proceedings)  may  only 
be  those  incurred  by  the  investigator. 

(v)  Funds  for  activities  under  this 
section  may  not  be  drawn  until  the 
grantee  has  executed  a  written 
agreement  or  contract  with  the  local  law 
enforcement  agency. 

(5)  Voluntary  Tenant  Patrols. 

(i)  The  provision  of  training, 
communications  equipment,  and  other 
related  equipment  (including  luiiforms). 
for  use  by  voluntary  tenant  patrols 
acting  in  cooperation  with  officials  of 
local  law  enforcement  agencies  is 
permitted  under  this  program.  Membere 
must  be  volunteers  and  must  be  tenants 
of  the  development  that  the  tenant 
(resident)  patrol  represents.  Patrols 
established  under  this  program  are 
expected  to  patrol  for  drug-related 
criminal  activity  in  the  developments 
proposed  for  assistance,  and  to  report 
these  activities  to  the  cooperating  local 
law  enforcement  agency  and  relevant 
tribal.  State  and  Federal  agencies,  as 
appropriate.  Grantees  are  required  to 
obtain  liability  insurance  to  protect 
themselves  and  the  members  of  the 
voluntary  tenant  patrol  against  potential 
liability  for  the  activities  of  the  patrol 
under  this  program.  The  cost  of  this 
insurance  will  be  considered  an  eUgible 
pro^m  expense. 

(ii)  The  applicant,  the  cooperating 
local  law  enforcement  agency,  and  the 
members  of  the  tenant  patrol  are 
required,  before  putting  the  tenant 
patrol  into  eff'ect,  to  enter  into  and 
execute  a  written  agreement  that 
describes  the  following: 

(A)  The  nature  of  the  activities  to  be 
performed  by  the  tenant  patrol,  the 
patrol's  scope  of  authority,  and  how  the 
patrol  will  coordinate  its  activities  with 
the  local  law  enforcement  agency; 

(B)  The  types  of  activities  that  a 
tenant  patrol  is  expressly  prohibited 
from  undertaking,  to  include  but  not 
limited  to,  the  carrying  or  use  of 
firearms  or  other  weapons,  nightsticks, 
clubs,  handcuffs,  or  mace  in  the  course 
of  their  duties  under  this  program; 

(C)  The  type  of  initial  tenant  patrol 
training  and  continuing  training  the 
members  receive  from  the  local  law 


enforcement  agency  (training  by  the 
local  law  enforcement  agency  is 
required  before  putting  the  tenant  patrol 
into  effect); 

(D)  Tenant  patrol  members  must  be 
advised  that  they  may  be  subject  to 
individual  or  collective  liability  for  any 
actions  undertaken  outside  the  scope  of 
their  authority  and  that  such  acts  are  not 
covered  under  a  HA's  liability 
insxirance. 

(iii)  Communication  and  related 
equipment  eligible  for  funding  under 
this  program  shall  be  equipment  that  is 
reasonable,  necessary,  justified  and 
related  to  the  operation  of  the  tenant 
patrol  and  that  is  otherwise  permissible 
under  tribal.  State  or  local  law. 

(iv)  Under  this  program,  bicycles  and 
uniforms  (caps  and  other  clothing  items 
that  identify  voluntary  tenant  patrol 
members,  including  patrol  t-shirts  and 
jackets)  to  be  used  by  the  members  of 
the  tenant  patrol  are  eligible  items. 

(v)  Drug  eUmination  grant  funds  may 
not  be  used  for  any  type  of  financial 
compensation,  such  as  wages,  salaries, 
and  stipends,  for  voluntary  tenant  patrol 
participants. 

(vi)  Expenditures  for  activities  imder 
this  section  may  not  be  incurred  imtil 
the  grantee  has  executed  a  written 
agreement  or  contract  with  the  local  law 
enforcement  agency. 

(6)  Programs  to  Reduce  the  Use  of 
Drugs.  Programs  that  reduce  the  use  of 
drugs  in  and  around  the  premises  of 
public  housing  developments,  including 
drug  abuse  prevention,  intervention, 
referral  and  treatment  programs  are 
permitted  imder  this  program.  The 
program  should  fedlitate  drug 
prevention,  intervention  and  treatment 
effort,  to  include  outreach  to  conununity 
resources  and  youth  activities,  and 
facilitate  bringing  these  resources  onto 
the  premises,  or  providing  resident 
referrals  to  treatment  programs  or 
transportation  to  out-patient  treatment 
programs  away  from  the  premises. 
Funding  is  permitted  for  reasonable, 
necessary  and  justified  leasing  of 
vehicles  for  resident  youth  and  adult 
education  and  training  activities 
directly  related  to  "Programs  to  reduce 
the  use  of  drugs"  imder  this  section. 
Alcohol-related  activities/programs  are 
not  ^hgible  for  funding  under  this 
program. 

(i)  wrug  Prevention.  Drug  prevention 
progruns  that  will  be  considered  for 
fundingyunder  this  part  must  provide  a 
comprehensive  drug  prevention 
appcoacfiior  public  housing  residents 
that  will  address  the  individual  resident 
and  his  or  her  relationship  to  family, 
peers,  and  the  community.  Prevention 
programs  must  include  activities 
designed  to  identify  and  change  the 
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fecton  presant  in  public  housing  that 
lead  to  dnig-raiatsid  Droblains.  and 
thanby  lowar  the  riA  oi  drug  usage. 
Many  components  of  a  comprehensive 
apfMoach,  such  as  refusal  and  restraint 
skills  training  programs  or  drug-related 
family  counseling,  may  already  be 
available  in  the  community  of  the 
applicant's tmusing  developments,  and 
the  applicant  must  act  to  bring  those 
available  program  components  onto  the 
premises.  Funding  is  permitted  for 
reasonable,  necessary  and  {ustified 
program  coats,  such  as  meals,  beverages 
and  transportation,  incurred  on!y  for 
training  and  education  activities       » 
directly  related  to  "Drug  prevention". 
Activities  that  should  be  included  in 
these  programs  are: 

(A)  Urug  education  opportunities  for 
pubhc  housing  residents.  The  causes 
and  effects  of  illegal  drug  usage  must  be 
discussed  in  a  fonnal  setting  to  provide 
both  young  f>eople  and  adults  the 
working  knowledge  and  skills  they  need 
io  make  informed  decisions  to  confront 
the  potential  and  immediate  dangers  of 
ille^l  drugs.  Grantees  may  contract  (in 
accordance  with  24  CFR  part  85.36) 
with  drug  education  professionals  to 
provide  appropriate  training  or 
irarkshops.  The  drug  education 
professionals  contracted  to  provide 
these  services  shall  be  required  to  base 
their  services  upon  the  needs 
assessment  and  program  plan  of  the 
grantee.  These  educational 
oppoitimities  may  be  a  part  of  resident 
meetings,  youth  activities,  or  other 
gatherings  of  public  housing  residents. 

(B)  Family  and  other  support  services. 
Drug  prevention  programs  must 
demonstrate  that  they  will  provide 
directly  or  otherwise  make  available 
services  designed  to  distribute  drug 
ediication  information,  to  foster 
effective  parenting  skills,  and  to  provide 
referrals  for  treatment  and  oth^r 
available  support  aervices  in  the 
development  or  the  community  for 
public  housing  familiee. 

(C)  Youth  services.  Drug  prevention^ 
programs  must  demonstrate  that  they 
nave  included  groups  composed  of 
young  people  as  a  part  of  their 
prevention  programs.  These  groups 
must  be  coordinated  by  adults  with  the 
active  participation  of  youth  to  organize 
youth  leadership,  sports,  recreaticNial, 
cultural  and  other  activities  involving 
public  housing  youth.  The 
dissemination  cMf  drug  education 
inf(Hination,  the  development  of  peer 
leadership  skills  and  other  drug 
prevention  activities  must  be  a 
component  of  youth  Tvirwn  Activities 
or  servifxs  funded  under  this  program 
may  not  also  be  funded  under  the  Youth 
Sports  Program. 


(D)  Economic/educatiomJ 
opompinities  for  residents  and  youth. 
Ehug  prevention  programs  must 
demonstrate  a  capacity  to  provide 
public  housing  residents  the 
opportxmities  for  interaction  with  or 
referral  to  established  higher  education 
or  vocational  institutions  with  the  goal 
of  developing  or  building  on  the 
residents'  skills  to  pursue  educational, 
vocational  and  economic  goals.  The 
program  must  also  demonstrate  the 
ability  to  provide  public  housing 
residents  the  opportunity  to  interact 
with  private  sector  businesses  in  their 
immediate  commimity  for  the  same 
desired  goals. 

(ii)  Intervention.  The  aim  of 
intervention  is  to'identify  public 
housing  resident  drug  users  and  assist 
them  in  modifying  their  behavior  and  in 
obtaining  early  treatment,  if  necessary.    • 
The  applicant  must  establish  a  program  , 
with  the  goal  of  preventing  drug 
problems  from  continuing  once 
detected. 

(iii)  Drug  treatment. 

(A)  Treatment  funded  under  this 
program  shall  be  in  or  around  the 
premises  of  the  public  housing 
developments  proposed  for  funding. 

(B)  Funds  awaroed  under  this 
program  shall  be  targeted  towards  the 
development  and  implementation  of 
new  drug  referral  treatment  services 
and/or  a^ercare,  or  the  improvement  of, 
or  expansion  of  such  program  services 
for  public  housing  residents. 

(C)  Eadi  propoasd  drug  program 
should  address  the  following  goals: 

(1)  Increase  resident  accessibility  to 
drug  treatment  services; 

(2j  Decrease  criminal  activity  in  and 
around  public  housing  developments  by 
reducing  illicit  drug  use  among  pubUc 
tiousing  residents;  and 

(3)  Provide  services  designed  for 
youth  and/or  maternal  drug  abusers, 
e.g.,  prenatal/postpartum  care. 
^  specialized  counseling  in  women's 
issues,  parenting  classes,  or  other  drug 
supportive  services. 

(D)  Approaches  that  have  proven 
effective  with  similar  populations  will 
be  considered  for  funding.  Programs 
should  meet  the  following  criteria: 

(1)  Applicants  may  provide  the 
service  of  formal  referral  arraiygements 
to  other  treatment  programs  not  in  or 
around  the  developments  where  the 
resident  is  able  to  obtain  treatment  costs 
from  sources  other  than  this  program. 

(2)  Provide  femily/collateral 
counseling. 

(3)  Provide  linkages  to  educational/ 
vocational  counseling. 

(4)  Provide  coordination  of  services  to 
appropriate  tribal  ot  local  drug  agencies, 
HIV-related  service  agencies,  and 


mental  health  and  public  health 
programs. 

(E)  Applicants  must  demonstrate  a 
working  partnership  with  the  Single 
State  Agency  or  current  tribal  or  State 
license  provider  or  authority  with  drug 
program  coordination  responsibilities  to 
coordinate,  develop  and  implement  the 
drug  treatment  proposal. 

(n  The  Single  State  Agency  or 
authority  with  drug  program 
coordination  responsibilities  must 
certify  that  the  drue  treatment  proposal 
is  consistent  with  the  State  treatment 
plan;  and  that  the  treatment  service 
meets  all  State  licensing  requirements. 

(G)  Funding  is  not  permitted  for 
treatment  of  residents  at  any  in-patient 
medical  treatment  prograras/Cacilities. 

(H)  Funding  is  not  permitted  for 
detoxification  procedures,  short  term  or 
long  term,  designed  to  reduce  or 
eliminate  the  presence  of  toxic 
substances  in  the  body  tissues  of  a 
patient. 

(I)  Funding  is  not  permitted  for 
maintenance  drug  programs. 
Maintenance  dnigs  are  medicatioas  that 
are  prescribed  regularly  for  a  long 
period  of  supp(Hlive  therapy  (e.g. 
methadone  maintenance),  rather  than 
for  immediate  control  of  a  disorder. 

(7)  Resident  Management 
CorpOTBtions  (RKKis),  Resident  Councils 
(RCs),  and  Resident  Organizatioiu 
(ROs).  Pimding  under  this  program  is 
permitted  for  HAs  to  contract  with 
RMCs  and  incorporated  RCs  and  ROs  to 
develop  security  and  drug  abuse 
prevention  programs  involving  site 
residents.  Such  programs  may  include 
voluntary  tenant  patrol  activities,  drug 
education,  drug  intervention,  youth 
proCTams,  referral,  and  outreach  efforts. 

(8)  Continuation  of  Current  Program 
Activities.  Current  or  previous  PHDEP 
grant  holders  may  apply,  on  the  same 
basis  as  other  applicants,  for  grants  to 
continue  their  PHDEP  activitiee  or 
implement  other  program  activities.  The 
Department  will  evaluate  an  applicant's 
performance  under  any  previous  Drug 
Ehmination  Program  grants  within  tiie 
past  five  years.  'The  Department  wiD 
review  and  evaluate  the  applicant's 
financial  and  program  performance; 
reporting  and  special  condition 
compliance:  accomplishment  of  stated 
goals  and  objectives  under  the  previous 
grant;  and  program  adjustments  made  in 
response  to  previous  ineSective 
performance.  Since  this  is  a  competitive 
program,  HUD  does  not  guarantee 
continued  funding  of  any  previously 
funded  Drug  Elimination  Program 
Grant. 

(9)  PHA-Owned  Housing.  Funding 
may  be  used  for  the  activities  described 
in  sections  I.(c)  (1)  through  (7).  above, 
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of  this  NOFA.  to  eliminate  drug-related 
crime  ia  housing  owned  by  public 
housing  agencies  that  is  not  public 
housing  assisted  under  the  United 
States  Housing  Act  of  1937  and  is  not 
otherwise  federally  assisted,  bit  only  if. 

(i)  The  housing  is  located  in  hig^ 
intensity  drug  trafficking  area 
designated  pursuant  to  section  1005  of 
the  Anti-Drug  Abuse  Act  of  1988;  and 

(ii)  The  KiA  owning  the  housing 
demonstrates,  on  the  basis  of 
information  submitted  in  accordance 
with  tite  requirements  of  sections 
I.(d)(l).  below,  of  this  NOFA.  that  drug- 
related  activity,  and  the  problems 
associated  with  it.  at  the  housing  has  a 
detrimental  affect  on  or  about  the  real 
property  comprising  any  public  or  other 
federally  assisted  low-income  housing. 

Nota:  The  fbllowing  areas  have  been 

designated  as  high  intensity  drug  trafficking 

areas: 

—New  York  City  (and  a  surrounding  area 
that  inchides  Nassau  County,  Su^lk 
County,  and  Westchester  County,  New 
York,  and  all  municipalities  therein;  and 
Union  County,  Hudson  County,  and  Essex 
County.  New  Jwsey,  and  all  munjcipalHies 
therein); 

— Los  Angeles  (and  a  surrounding  area  that 
includes  l,os  Angeles  County,  Orange 
County,  Riverside  County,  and  San 
Bemadino  County,  and  all  municipelities 
theieiah 

— Miami  (and  a  surrounding  area  that 
includes  Broward  County.  Dade  County, 
and  Monroe  County,  and  all  municipalities 
therein);  i 

— Houston  (and  a  surrounding  ar«  that 
includes  Hvris  County.  Galveston  County, 
and  ail  municipalities  therein},  and 

—The  Southwest  Border  (and  adjacenf  areas 
that  include  San  Diego  and  Imperial 
County,  California,  and  all  municipalities 
themin;  Yuma  County,  Maricopa  County, 
Pinal  County,  Pima  County,  Santa  Cruz 
County,  and  Cochise  County,  Arizona,  and 
all  municipalities  therein;  Hidalgo  County, 
Grant  County,  Luna  County,  Dona  Ana 
County,  Eddy  Couitty.  Lea  County,  and 
Otero  County,  New  Mexico,  and  all 
municipalities  therein;  El  Paso  County. 
Hudspeth  County,  Cull)erson  County,  Jeff 
Davis  County,  Presidio  County,  Brewster 
County,  Pecos  County,  Terrell  County, 
Crockett  County,  Val  Verde  County, 
Kinney  County,  Maverick  County,  Zavala 
County,  Dimmit  County.  La  Salle  County, 
Webb  County,  ZapaU  County. Jim  Hogg 
County.  Starr  County,  Hildago  (!ounty, 
Witlat^  County,  and  Cameron  County, 
Texas,  and  all  municipalities  therein). 

(10)  Ineligible  Activities.  Funding  is 
not  permitted  for  any  of  the  activities 
listed  below  or  those  specified  as 
ineligible  elsewhere  in  this  fiOFA. 

(i)  Funding  is  not  permitted  for  costs 
incuned  before  the  eniactive  date  of  the 
grant  agreement,  including,  but  not 
t    limitad  to.  consultant  fees  for  surveys 
related  to  the  application  or  the  actual 
writing  of  the  applicat^n. 


(ii)  Funding  is  not  permitted  for  the 
purchase  of  controlled  substances  for 
any  purpose,  including  sting  operations. 

(iii)  Funding  is  not  permitted  for 
compensating  informants,  including 
confidential  informants. 

(iv)  Funding  is  not  permitted  for  the 
purchase  of  vehicles,  including  cars, 
vans,  buses,  motorcjrclaa.  scooters,  or 
motor  iMkes.  except  as  specified  in  this 
NOFA. 

(v)  Funding  is  not  pwmitted  to 
purchase  or  lease  any  military  or  law 
enforcement  clothing  or  equipment, 
such  as.  vehicles,  uniforms, 
ammunition,  firearms/weapons,  mihtary 
or  police  v^iclee,  protective  veets.  etc. 
(vi)  Funding  is  not  permitted  for  any 
type  of  compensation,  such  as  wages, 
salaries  or  stipends,  for  voluntary 
participants. 

(vii)  Funding  is  not  permitted  for  cost 
of  leasing,  acquiring,  constructing  or 
rehabilitating  any  facility  space  in  a 
building  or  unit. 

(viii)  Funding  is  not  permitted  for 
organized  fund  raising,  advertising, 
financial  campaigns,  endowment  drives, 
solicitation  of  gifts  and  bequests,  rallies, 
marches,  community  celebrations  and 
similar  expenses. 

(ix)  Funding  is  not  permitted  for  the 
costs  of  entertainment,  amusements,  or 
social  activities,  and  for  the  expenses  of 
items  such  as  meals,  beverages, 
lodgings,  rentals,  transportation,  and 
gratuities  related  to  these  ineligiUe 
activities.  However,  funding  is 
permitted  for  reasonable,  necessary  and 
justified  program  costs,  i\ich  as  meals, 
beverages  and  transportation,  incurred 
only  for  training,  and  education 
activities  directly  related  to  "Drug 
prevention." 

(x)  Funding  is  not  permitted  for  the 
costs  (court  costs,  attorneys  fees,  etc.) 
related  to  screening  or  evicting  residents 
for  drug-related  crime  However, 
investigators  funded  under  this  program 
may  participate  in  judicial  and 
administrative  proceedings  as  provided 
in  paragraph  L(c)(4)(i)(B)  of  this  NOFA. 

(xi)  Although  participation  in 
activities  with  Federal  drug  interdiction 
or  drug  enf(m:ement  agencies  is 
encouraged,  the  transfer  of  Drug 
Elimination  Program  funds  to  any 
Federal  agency  is  not  permitted, 
(xii)  Alcohol-related  activities/ 
programs  arfe  not  eligible  for  funding 
under  this  program. 

(xiii)  Funding  is  not  permitted  under 
this  NOFA  for  establishing  coancils, 
resident  associations,  resident 
organizations,  and  resident  corporations 
since  HUD  funds  these  activities  under 
a  separate  NOFA. 


(xiv)  Indirect  coats  ae  defined  in  OMB 
Grcular  A-S7  are  not  permitted  under 
this  program. 

(xv)  Funding  in  not  permitted  for  any 
ca^  awards,  s\idb  as  scholarships. 
prizes,  etc 

(xvi)  Grant  funds  shall  not  be  uaed  to 
supplant  existing  positions  or  progruns. 

(d)  Seiection  Criteria  and  Raakiag 
Factors  ] 

HUD  will  review  eadi  applicatloni 
that  it  determines  meets  the 
requirements  of  this  NOFA  and  assign 
points  in  accordance  with  the  selection 
criteria.  An  application  for  funding 
under  this  program  may  be  for  one  or 
more  eligible  activities.  An  applicant 
may  submit  only  one  application  undea^ 
each  Notice  of  Funding  Availability 
(NOFA).  Joint  applications  are  not 
permitted  under  this  program.  The 
number  of  points  that  an  application 
receives  will  depend  on  the  extent  to 
which  the  application  is  responsive  to 
the  information  requested  in  the 
selection  criteria.  After  assigning  points 
to  each  application,  HUD  will  rank  the 
applications  in  order,  by  HUD  Region. 
An  application  must  receive  a  score  of 
at  least  80  points  out  of  the  maximum 
of  120  points  that  mayibe  awarded 
under  this  competition  to  be  eligible  for 
funding.  HUD  wilLselect  the  hi^est 
ranking  applicatioas  that  can  be  fiilly 
funded  within  eacn^egion. 
Applications  with  tie-^res  will  be 
selected  in  accordance  with  the 
procedures  in  paragraph  I.(e).  Any 
remaining  funds  will  be  reallocated  and 
awarded  on  a  nationwide  basis  as 
discussed  in  paragraph  I.(b)(3),  above. 
The  terms  "housing"  and 
"devBlopment(s)"  as  used  in  the 
application  selection  criteria  and 
submission  requirements  may  include, 
as  appropriate,  housing  described  in 
section  I.(c)(9),  above,  of  this  NOTA. 
Each  application  submitted  for  a  grant 
imder  this  NOFA  will  be  evaluated  on 
the  basis  of  the  following  selection 
criteria: 

(1)  First  Criterion:  Ttie  extent  of  the 
drug-related  crime  problem  in  the 
applicant's  dewloptnent  or 
developments  proposed  for  assistance. 
(Maximum  Points:  45)  To  permit  HUD 
to  make  an  evaluation  on  uie  basis  of 
this  criterion,  an  application  must 
include  a  description  of  the  extent  of 
drug-related  crime  and/or  problems 
associated  with  it,  in  the  developments 
proposed  for  funding.  An  applicant 
must  explain  in  what  way  a  problem 
claimed  to  be  associated  with  drug- 
related  crime  is  a  result  of  drug-related 
crime.  The  description  should  provide 
the  following  infimnation: 
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(1)  Objective  data.  The  best  available 
objective  data  oh  the  nature,  source,  and 
frequency  of  the  problem  of  drug-related 
crime  and/or  the  problems  associated 
with  drug-related  crime.  These  data  may 
include  (but  not  necessarily  be  limited 
to)  crime  statistics  from  Federal,  tribal. 
State  or  local  law  enforcement  agencies, 
or  information  from  the  applicant's 
records  on  the  types  and  soiux»s  of 
drug-related  crime  in  the  developments 
proposed  for  assistance:  descriptive  data 
as  to  the  types  of  offenders  committing 
drug-related  crime  in  the  applicant's 
developments  (e.g..  age,  residence,  etc.); 
the  number  of  lease  terminations  or 
evictions  for  drug-related  criminal 
activity;  the  number  of  emergency  room 
admissions  for  drug  use  or  that  result 
from  drug-related  crime;  the  number  of 
pohce  calls  for  drug-related  crime  and 
associated  criminal  activity  such  as 
thefts  or  shootings;  the  number  of 
residents  placed  in  treatment  for 
substance  abuse;  and  the  school  drop- 
out rate  and  level  of  absenteeism  for 
youth  that  the  applicant  can  relate  to 
drug-related  crime.  If  crime  or  other 
statistics  are  not  available  at  the 
development  or  precinct  level,  the 
applicant  may  use  other  reliable, 
objective  data  including  those  derived 
from  its  records  or  those  of  RMCs,  RCs 
or  ROs.  The  statistics  should  be  reported 
both  in  real  numbers,  and  as  an  annual 
percentage  of  the  residents  in  each 
development  (e.g.,  20  arrests  in  a  year 
for  distribution  of  heroin  in  a 
development  with  100  residents  reflects 
a  20%  occurrence  rate).  The  data  should 
cover  the  most  recent  past  one-year 
period  or  other  most  recent  available 
annual  period  (an  explanation  must  be 
prei'ided  if  the  most  recent  past  one- 
year  period  data  is  not  used),  to  the 
extent  feasible,  should  indicate  whether 
these  data  reflect  a  percentage  increase 
or  decrease  in  drug-related  crime  and/or 
problems  associated  with  drug-related 
crime  over  a  period  of  time.  If  funding 
is  being  sought  for  housing  owned  by 
public  housing  agencies  that  is  not 
pubUc  housing  assisted  under  the 
United  States  Housing  Act  of  1937  and 
js  not  otherwise  federally  assisted,  the 
application  must  demonstrate  that  the 
housing  is  located  in  a  high  intensity 
drug  trafficking  area  designated 
pursuant  to  section  1005  of  the  Anti- 
Drug  Abuse  A^  of  1988,Hand  the 
application  must  demonstrate  that  drug- 
related  activity,  and  the  problems 
associated  with  it,  at  the  housing  has  a 
detrimental  affect  on  or  about  the  real 
property  comprising  any  public  or  other 
federally  assisted  low-income  housing, 
(ii)  Other  data  on  the  extent  of  drug- 
related  crime.  To  the  extent  that 


objective  data  as  described  above  may 
not  be  available,  or  to  complement  that 
data,  the  assessment  may  use  data  &t>m 
other  sources  that  have  a  direct  bearing 
on  drug-related  crime  endJot  the 
problems  associated  with  it  in  the 
developments  proposed  for  assistance 
under  this  program.  However,  if  other 
relevant  information  is  to  be  used  in 
place  of,  rather  than  to  complement, 
objective  data,  the  application  must 
indicate  the  reasons  why  objective  data 
could  not  be  obtained  and  what  efforts 
were  made  to  obtain  it.  E3camples  of 
these  data  include:  resident/staff 
surveys  on  drug-related  issues  or  on-site 
reviews  to  determine  drug  activity;  the 
use  of  local  government  or  scholarly 
studies  or  other  research  conducted  in 
the  past  year  that  analyze  drug  activity 
in  the  targeted  developments;  vandalism 
costs  and  related  vacancies  attributable 
to  drug-related  crime;  information  from 
schools,  health  service  providers, 
residents  and  police;  and  the  opinions  ^ 
and  observations  of  individuals  having' 
direct  knowledge  of  drug-related  crime 
and/or  the  problems  associated  with  it 
concerning  the  nature  and  frequency  of 
these  problems  in  the  developments 
proposed  for  assistance.  (These 
individuals  may  include  law 
enforcement  officials,  resident  or 
community  leaders,  school  officials, 
commimity  medical  officials,  drug 
treatment  or  counseling  professionals, 
or  other  social  service  providers.) 

(2)  Second  Criterion:  The  quality  of 
the  plan  to  address  the  crime  problem 
in  the  public  housing  developments 
proposed  for  assistance,  including  the 
extent  to  which  the  plan  includes 
initiatives  that  can  be  sustained  over  a 
period  of  several  years.  (Maximum. 
Points:  35)  In  assessing  this  criterion, 
HUD  will  consider  the  following  factors: 

(i)  To  permit  HUD  to  make  an 
evaluation  on  the  basis  of  this  criterion, 
an  application  must  include  the 
applicant's  plan  for  addressing  drug- 
related  crime  and/or  its  associated 
problems.  This  means  a  narrative 
description  of  the  applicant's  activities 
for  addressing  drug-related  crime  and/or 
its  associated  problems  in  each  of  the 
developments  proposed  for  assistance 
under  this  partjnust  be  included  in  the 
application./Tne  activities  eligible  for 
funding  under  this  program  are  listed  in 
section  I.(c)  of  this  NOFA,  above, 
although  the  applicant's  plan  must 
include  all  of  the  activities  that  will  be 
undertaken  to  address  the  problem, 
whether  or  not  they  are  funded  under 
this  program.  If  the  same  activities  are 
proposed  for  all  of  the  developments 
that  will  be  covered  by  the  plan,  the 
activities  do  not  need  to  be  described 
separately  for  each  development.  Where 


different  activities  are  proposed  for 
different  developments,  these  activities 
and  the  developments  where  they  will 
take  place  must  be  separately  described. 
The  description  of  the  plan  in  the 
application  must  include  the  following 
information: 

(A)  A  nairative  describing  each 
activity  proposed  for  Drug  Elimination 
Program  funding  in  the  applicant's  plan, 
any  additional  relevant  activities  being 
undertaken  by  the  applicant  (e.g.,  a  drug 
treatment  program  for  residents  funded 
by  an  agency  other  than  HUD),  and  how 
all  of  these  activities  interrelate.  The 
applicant  should  specifically  address 
whether  it  plans  to  implement  a 
comprehensive  drug  eliminatimi 
strategy  that  involves  management 
practices,  enforcement/security 
techniques,  and  a  combination  of  drug 
abuse  prevention,  intervention,  referral, 
and  treatment  programs.  In  addition,  the 
applicant  should  indicate  how  its 
proposed  activities  will  complement, 
and  be  coordinated  with,  current 
activities. 

(1)  If  grant  amounts  are  to  be  used  for 
reimbursement  of  local  law  enforcement 
agencies  for  additional  security  and 
protective  services  imder  section  I.(c)(2) 
of  this  NOFA.  the  application  must 
establish  a  baseline  of  services  the 
tribal.  State  or  local  government  is 
contractually  obligated  to  provide  under 
its  (Cooperation  Agreement  with  the 
applying  HA  (as  required  by  the  HA's 
Annual  Contributions  Contract)  by 
describing  the  current  level  of  services 
(in  terms  of  the  kinds  of  services 
provided,  the  number  of  officera  and 
equipment  and  the  actual  percent  of 
their  time  assigned  to  the  developments 
proposed  for  funding)  and  then 
demonstrate  to  what  extent  the  funded 
activity  will  represent  an  increase  over 
this  baseline. 

(2)  If  grant  amounts  are  to  be  used  for 
physical  improvements  under  I.(c)(3)  of 
this  NOFA  the  application  should 
discuss  how  these  improvements  will  be 
coordinated  with  the  applicapt's 
modernization  program,  if  any,  under  24 
CFR  part  968.  ] 

(3)  If  grant  amounts  are  to  lie  used  for 
a  prevention,  intervention  or  treatment 
program  to  reduce  the  use  of  drugs  in 
and  around  the  premises  of  public  and 
Indian  housing  developments  as 
provided  in  I.(c)(6)  of  this  NOFA.  the 
application  should  discuss  the  nature  of 
the  program,  how  tha  program 
represents  a  prevention  or  intervention 
strategy,  and  how  the  program  will 
further  the  HA's  strategy  to  eliminate 
drug-related  crime  and/or  its  associated 
problems  in  the  developments  proposed 
for  assistance. 


(B)  The  anticipated  cost  of  each 
activity  in  the  plan,  a  description  of 
how  binding  decisions  were  reached, 
and  the  Hnandal  and  other  resources 
(including  funding  under  this  program, 
and  firom  other  resources)  that  may 
reasonably  be  expected  to  be  available 
to  carry  out  each  activity. 

(C)  An  activity  timetaole  that  includes 
tasks,  deadlines  and  persons  responsible 
for  implementing  (beginning,  achieving 
identined  milestones,  and  completing) 
each  activity  in  the  plan. 

(D)  The  role  of  tenants,  and  RMCs, 
RCs,  and  ROs  where  they  exist,  in 
planning  and  developing  the 
application  for  funding  and  in 
implementing  the  applicant's  plan.  The 
application  naust  provide  the  name  of 
the  RMC  or  incorporated  RC  or  RO  that 
will  develop  any  security  and  drug 
abuse  prevention  programs  under 
section  I. (c)(7)  of  this  NOFA  involving 
site  residents. 

(E)  The  role  of  any  other  entities  (e.g., 
tribal,  local  and  State  governments  and 
commimity  organizations)  in  planning 
and  carrying  out  tlie  plan.  This  can  be 
shown,  for  example,  by  providing  letters 
of  support  or  commitment  irom 
governmental  or  private  entities  of  the 
flnanciat  or  other  resources  (e.g.,  staffer 
in-kind  resources)  that  they  agree  to 
provide. 

(F)  The  resources  that  the  applicant 
may  leasonably  expect  to  be  available  at 
the  ead  of  the  grant  term  to  continue  the 
plan,  and  how  they  will  be  allocated  to 
plan  Activities  that  can  be  sustained 

•  over  a  period  of  years. 

(G)  A  discussion  of  how  the 
applicant's  plan  will  service  to  provide 
training  and  employment  or  business 
opportunities  for  lower  income  persons 
and  businesses  located  in,  or 
substantially  owned  by  persons  residing 
within  the  area  of  the  section  3  covered 
project  (as  deP.ned  in  24  CFR  part  135), 
in  accordance  with  24  CFR  961.26(d) 
and  24  CFR  961.2g(b)(4). 

(H)  Program  evaluation.  The  plan 
must  specifically  discuss  how  the 
activities  funded  under  this  program 
will  be  evaluated  by  the  applicant,  so 
that  the  program's  progress  can  be 
measived.  The  evaluation  may  also  be 
used  to  modify  activities  to  make  them 
more  successful  or  to  identify 
unsuccessful  strategies.  The  evaluation 
must  identify  the  types  of  information 
the  applicant  will  need  to  measure  the 
plan's  success  (e.g.,  tracking  changes  in 
identified  crime  statistics);  and  indicate 
the  method  the  applicant  will  use  to 
gather  and  analyze  this  information. 

(ii)  In  assessing  this  criterion,  HUD 
will  consider  the  quality  and 
thoroughness  of  an  applicant's  plan  in 
terms  of  the  information  requested  in 


section  (dK2)(i)  of  diis  NOFA,  including 
the  extent  to  which: 

(A)  The  applicant's  plan  clearfy 
describes  the  activities  that  are  being 
proposed  by  the  applicant,  inchiding 
those  acdvitias  to  m  funded  under  this 
program  and  those  to  be  funded  from 
other  sources,  and  indicates  how  these 
proposed  activities  provide  for  a 
comprehensive  approach  to  eliminate 
drug-related  crime  and/or  its  asaociated 
problems  (as  described  under  the  first 
criterion,  section  (d)(1)  of  this  NOFA, 
above)  in  the  developments  proposed 
for  funding.  (Maximum  Points:  10) 

(B)  The  applicant's  plan  provides  a 
cost  analysis  (budget  narrative)  ftv  each 
activity  and  describes  the  financial  and 
other  resources  (under  this  program  and 
other  sources)  that  may  reasonably  be 
expected  to  be  available  to  carry  out 
each  activity.  (Maximum  Points:  4) 

(C)  The  applicant's  plan  is  reahstic  in 
terms  of  time,  personnel,  and  other 
resources,  considering  the  appUcant's 
timetable  for  beginning  and  completing 
each  component  of  the  plan  and  the 
amount  of  funding  requested  under  this 
program  and  other  identified  resources 
available  to  the  appUcant.  (Maximum 
Points:  3) 

(D)  As  described  in  the  plan,  tenants, 
and  RMCs,  RCs,  and  ROs  where  they 
exist,  are  involved  in  planning  and 
developing  the  application  for  funding 
and  in  implementing  the  applicant's 
plan.  (Maximum  Points:  4) 

(E)  As  described  in  the  plan,  other 
entities,  (e.g.,  tribal,  local  and  state 
governments  and  community 
organizations)  are  involved  in  planning 
and  carrying:Y)ut  the  applicant's  plan. 
(Maximum  Points:  3) 

(F)  The  plan  includes  activities  that 
can  be  sustained  over  a  f)eriod  of  years 
and  identifies  resources  that  the 
applicant  may  reasonably  expect  to  be 
available  for  the  continuation  of  the 
activities  at  the  end  of  the  grant  term. 
(Maximum  Points:  4) 

(G)  The  appUcant's  plan  will  serve  to 
provide  training  and  employment  or 
business  opportunities  for  lower  income 
persons  and  businesses  located  in,  or 
substantially  owned  by  persons  residing 
within  the  area  of  the  section  3  covered 
project  (as  defined  in  24  CFR  part  135). 
in  accordance  with  24  CFR  961.26(d) 
and  24  CFR  961.29(b)(4).  (Maximum 
Points:  3) 

(H)  The  applicant  has  developed  an 
evaluation  process  to  measiue  the 
success  of  the  plan.  (Maximum  Points: 
4) 

(3)  Third  Criterion:  The  capability  of 
the  applicant  to  carry  out  the  plan. 
(Kfaximimi  Points:  20)  In  assessing  this 
criterion,  HUD  will  considw  the 
following  factors: 


(i)  The  extent  of  the  applicant's 
administrative  capability  to  manage  its 
housing  developments,  as  measured  by 
its  performance  %vith  respect  to 
operative  HUD  requirements  under  the 
AOC  or  ACA  and  the  Public  Housing 
Management  Assassipent  Program  at  24 
CFR  901.  In  evaluating  administrative 
capability  under  this  factor  HUD  will 
also  ccHisider,  and  the  application  must 
include  In  the  form  of  a  narrative 
discussion,  the  following  information: 

(A)  Whether  there  are  any  unresolved 
findings  firom  pricv  HUD  reports  (e.g. 
performance  or  finance),  reviews  or 
audits  undertaken  by  HUD,  the 
Inspector  General,  the  General 
Accounting  Office,  or  independent 
public  accountants; 

(B)  Whether  the  applicant  is  operating 
under  court  order;  and 

(C)  If  applicable,  the  progress  made  by 
a  trouble  HA  in  achieving  goals 
established  under  a  Memorandum  of 
Agreement  (MOA)  executed  with  HUD. 
(Maximum  Points  under  paragraph 
OMiKA)  (B)  and  (Q  of  this  secUon:  5) 

(ii)  The  application  must  discuss  the 
extent  to  which  the  applicant  has 
implemented  effective  screening 
procedures  to  determine  an  individual's 
suitability  for  public  housing  (consistent 
with  the  requirements  of  42  U.S.C. 
3604(f)  and  24  CFR  100.202.  and  29 
U.S.C.  794  and  24  CFR  Part  8.4  which 
deal  with  individuals  with  disabilities); 
implemented  a  plan  to  reduce 
vacancies;  implemented  eviction 
procedures  in  accordance  with  24  CFR 
966,  Subpart  B.  and  Section  503  of 
NAHA;  or  undertaken  ot&er 
management  practices  to  eliminate 
drug-related  crime  and/or  its  associated 
problems  in  its  developments. 
(Maximum  Points:  5) 

(iii)  The  application  must  identify  the 
applicant's  participation  in  HUD  grant 
programs  (such  as  CGP.  CLAP,  youth 
sports,  child  care,  resident  management. 
Drug  Elimination  Program  grants,  etc.) 
within  the  precedi^  three  years,  and 
discuss  the  degree  of  the  applicant's 
success  in  implementing  and  managing 
these  grant  programs.  (Maximum  Points: 
5) 

(iv)  The  application  must  discuss  any 
other  anti-drug  related  efforts  already 
undertaken  by  the  applicant,  including 
any  other  Federal,  State  or  local 
government  drug-related  grant 
programs.  (Maximum  Points:  5) 

(4)  Fourth  Criterion:  The  extent  to 
which  tenants,  the  local  govemnten 
and  the  local  community  suppojtand 
participate  in  the  desigp  and. 
implementation  of  the  activities 
proposed  to  be  funded  unAer  the 
application.  (Maximum  ^ints:  20)  fai 
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assessing  this  criterion,  HUD  wrill 
consider  the  following  foctors: 

(i)  The  application  must  include  a 
discussion  of  the  extent  to  which 
community  representatives  and  local 
government  officials  are  actively 
involved  in  the  design  and 
implementation  of  the  applicant's  plan, 
as  evidenced,  for  example,  by 
descriptions  of  planning  meetings  held 
with  community  representatives  and 
local  government  officials,  letters  of 
commitment  to  provide  funding,  staff, 
or  in-kind  resources,  or  written 
comments  on  the  applicants  planned 
activities.  (Maximum  Points:  7) 

(ii)  The  application  must  discuss  the 
extent  to  which  the  relevant 

f;ovemmental  jurisdiction  has  met  its 
aw  enforcement  obUgations  under  the 
Cooperation  Agreement  with  the 
applicant  (as  required  by  the  grantee's 
Annual  Contributions  Contract  with 
HUD).  The  application  must  also 
include  a  certification  by  the  Chief 
Executive  Officer  (CEO)  of  a  State  or  a 
unit  of  general  local  government  in 
which  the  developments  proposed  for 
assistance  are  located  that  the  locality  is 
meeting  its  obligations  under  the 
Cooperation  Agreement  with  the  HA, 
particularly  with  regard  to  law 
enforcement  services.  If  the  jurisdiction 
is  not  meeting  its  obligations  under  the 
Cooperation  Agreement,  the  CEO  should 
identify  any  special  circumstances 
relating  to  its  failure  to  do  so.  Whether 
or  not  a  locality  is  meeting  its 
obligations  imder  the  Cooperation 
Agreement  with  the  applicant,  the 
application  must  describe  the  current 
level  of  law  enforcement  services  being 
provided  to  the  developments  proposed 
for  assistance.  (Maximum  Points:  5) 

(iii)  The  extent  to  which  development 
residents  (tenants),  and  an  RMC,  RC  or 
RO,  where  they  exist,  are  involved  in 
the  planning  and  development  of  the 
grant  application  and  plan  strategy,  and 
support  and  participate  in  the  design 
and  implementation  of  the  activities 
proposed  to  be  funded  ujider  the 
application.  The  application  must 
include  a  summary  of  each  written 
resident  and  resident  organization 
comment,  as  required  by  24  CFR  961.18, 
and  the  applicant's  response  to  and 
action  on  these  comments.  If  there  are 
no  resident  or  resident  organization 
comments,  the  applicant  must  provide 
an  explanation  of  the  steps  taken  to 
encourage  participation,  even  though 
they  were  not  successful.  (Maximum 
Points:  8) 

(e)  Ranking  Factors 

Each  application  for  a  grant  award 
that  is  submitted  in  a  timely  manner  to 
the  local  HUD  Field  Office  witlr\ 


delegated  public  housing 
responsibilities  or,  in  the  case  of  IHAs, 
to  the  appropriate  Office  of  Indian 
Prograd|s,  and  that  otherwise  meets  the 
requirements  of  this  NOFA.  will  be 
evaluated  in  accordance  with  the 
selection  criteria  specified  above. 
Applications  from  PHAs  will  be 
evaluated  and  scored  by  the  HUD  Field 
and  Regional  OfficesVith  jiirisdiction 
over  the  housing  authority.  Applications 
from  IHAs  will  be  evaluated  and  scored 
by  the  Office  of  Indian  Programs  and 
Regional  Office  with  jurisdiction  over 
the  housing  authority.  An  application 
must  receive  a  score  of  at  least  80  points 
out  of  the  maximum  of  120  points  that 
may  be  awarded  imder  this  competition 
to  be  eligible  for  funding.  Each  HUD 
Regional  Office  will  rank  the  eligible 
applications  for  its  region  based  upon 
their  overall  rating  scores.  Grants  will  be 
awarded  by  each  HUD  Regional  Office 
to  the  highest-ranked  applications 
within  its  region. 

In  the  event  that  two  eligible 
applications  in  the  region  receive  the 
same  score,  and  both  cannot  be  funded 
because  of  insufficient  funds,  the 
application  with  the  highest  score  in 
Selection  Criterion  3  "The  capability  of 
the  applicant  to  carry  out  the  plan"  will 
be  selected.  If  Selection  Criterion  3  is 
scored  identically  for  both  applications, 
the  scores  in  Selection  Criterions  1,  2, 
and  4  will  be  compared  in  this  order, 
one  at  a  time,  until  one  application 
scores  higher  in  one  of  the  factors  and 
is  selected.  If  the  applications  score 
identically  in  all  factors,  the  application 
that  requests  less  funding  will  be 
selected. 

All  awards  will  be  made  to  fund  fully 
an  application,  except  as  provided  in 
paragraph  I.(b](4)  above.  Any  remaining 
funds  that  would  only  partially  fund  an 
application  after  all  higher-ranked 
applications  have  been  funded  will  be 
returned  to  HUD  Headquarters  to  be    • 
reallocated  in  accordance  with 
paragraph  I. (b)(3),  above.  Amounts  that 
become  available  due  to  deobligation  of 
grant  amounts  because  they  could  not 
be  awarded  will  also  be  reallocated. 

(f)  General  Gmnt  Requirements 

The  following  requirements  apply  to 
all  programs,  functions,  or  activities  that 
will  be  used  to  plan,  budget  and 
evaluate  the  work  funded  under  this 
program. 

(1)  Grantees  are  required  to  use  grant 
funds  under  this  program  in  accordance 
with  this  NOFA,  24  CFR  part  961,  24 
CFR  part  85,  applicable  statutes,  HUD 
regulations.  Notices,  Handbooks,  0MB 
circulars,  grant  agreements/ 
amendments,  and  the  grantee's 


approved  plan,  budget  (SF-424A). 
budget  narratives  and  timetable. 

(2  J  Applicability  of  OMB  Circulars 
and  HUD  fiscal  and  audit  controls.  The 
policies,  guideUnes,  and  requirements 
of  this  NOFA,  24  CFR  part  961,  24  CFR 
part  85,  and  OMB  Circular  A-67  apply 
to  the  acceptance  and  use  of  assistance 
by  grantees  under  this  program;  and 
OMB  Qrculars  Nos.  A-110  and  A-122 
apply  to  the  acceptance  and  use  of 
assistance  by  private  nonprofit 
organizations  (including  RMCs.  RCs  and 
ROs).  In  addition,  grantees  and 
subgrantees  must  comply  with  fiscal 
and  audit  controls  and  reporting 
requirements  prescribed  by  HUD. 
including  the  system  and  audit 
requirements  under  the  Single  Audit 
Act.  OMB  Qrcular  No.  A-128  and 
HUD's  implementing  regulations  at  24 
CFR  part  44;  and  OMB  Qrcular  No.  A- 
133. 

(3)  Cost  Principles.  Specific  guidance 
in  this  NOFA.  24  CFR  part  961.  24  CFR 
part  85.  OMB  Circular  A-87.  other 
applicable  OMB  cost  principles,  HUD 
program  regulations.  Notices,  HUD 
Handbooks,  and  the  terms  of  grant/ 
special  conditions  and  subgrant 
agreements  will  be  followed  in 
determining  the  reasonableness  and 
allocability  of  costs.  All  costs  must  be 
reasonable,  necessary  and  justified. 
PHDEP  Funds  must  be  disbursed  by  the 
grantee  within  seven  calendar  days  after 
receipt  of  drawdown.  Grant  funds  must 
be  used  only  for  Drug  Elimination 
Program  purposes.  Direct  costs  are  those 
that  can  be  identified  specifically  with 

a  particular  activity  or  function  in  this 
NOFA  and  cost  objectives  in  OMB 
Circular  A-87.  Indirect  cost  are  not 
permitted  in  this  program. 
Administrative  requirements  for  Drug 
Ehmination  Program  grants  vrill  be  in 
accordance  with  24  CFR  part  85. 
Acquisition  of  property  or  services  shall 
be  in  accordance  with  24  CFR  85.36.  All 
equipment  acquisitions  will  remain  the 
property  of  the  grantee  in  accordance 
with  24  CFR  85.32.  IHA  procurement 
standards  are  in  24  CFR  part  905. 

(4)  Grant  Staff  Personnel. 
(i)  All  persons  or  entities 

compensated  by  the  grantee  for  services 
provided  under  a  Drug  Elimination 
Pro^^m  grant  must  meet  all  applicable 
personnel  or  procuremenVrequirements 
and  shall  be  required  as  a  condition  of 
employment  to  meet  all  relevant  State, 
local  and  federally-recognized  Indian 
tribal  government,  insurance,  training, 
licensing,  or  other  similar  standards  and 
requirements. 

(li)  Compensation  for  personnel 
(including  supervisory  personnel,  such 
as  a  grant  administrator  or  drug  program 
coordinator,  and  support  staff,  such  as 
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counselors  and  clerical  staff)  hired  for 
grant  activities  is  permitted  and  may 
include  wages,  salaries,  and  firinge 
beneGts. 

(iii)  All  grant  personnel  must  be 
necessary,  reasonable  and  justified.  Job 
descriptions  must  be  provided  for  all 
grant  personnel.  Excessive  staffing  is  not 
permitted. 

(iv)  ttlA-IHA  staff  employees  shall  be 
compensated  with  grant  funds  only  for 
work  performed  directly  for  PHDEP 
grant-related  activities  and  shall 
document  the  time  and  activity 
involved  in  accordance  with  24  CFR 
85.20. 

(5)  Term  of  Grant.  The  grant  project 
must  be  completed  within,  and  shall  not 
exceed,  24  months  from  the  date  of 
execution  of  the  grant  agreement,  unless 
an  extension/grant  amendment  is 
approved  by  the  local  Field  Office.  After 
the  award  of  the  grant  the  maximum 
extension  allowable  for  any  project 
period  is  6  months.  Any  funds  not 
expended  at  the  end  of  the  grant  term 
shall  be  remitted  to  HUD. 

(6)  Duplication  of  Funds.  To  prevent 
duplicate  funding  of  any  activity,  the 
grantee  must  establish  controls  to  assure 
that  an  activity  or  program  that  is 
funded  by  other  HUD  programs,  such  as 
modernization  or  QAP,  or  programs  of 
other  Federal  agencies,  shall  not  also  be 
funded  by  the  Drug  Elimination  Grant 
Program.  The  grantee  must  establish  an 
auditable  system  to  provide  adequate 
accountability  for  funds  which  it  has 
been  awarded.  The  applicant  has  the 
responsibility  to  ensure  there  is  no 
duplication  of  funding  sources. 

(7)  Sanctions. 

(i)  HUD  may  impose  sanctions  if  the 
grantee: 

(A)  Is  not  complying  with  the 
requirements  of  24  CFR  part  961  or  of 
other  applicable  Federal  law; 

(B)  Fails  to  make  satisfactory  progress 
toward  its  drug  elimination  goals,  as 
specified  in  its  plan  and  as  reflected  in 
its  performance  and  financial  status 
reports  under  §  961.28; 

(C)  Does  not  establish  procedures  that 
will  minimize  the  time  elapsing 
between  drawdowns  and 
disbursements; 

(D)  Does  not  adhere  to  grant 
agreement  requirements  or  special 
conditions; 

(E)  Proposes  substantial  plan  changes 
to  the  extent  that,  if  originally 
submitted,  would  have  resulted  in  the 
application  not  being  selected  for 
funding: 

(F)  Engages  m  the  improper  award  or 
administration  of  grant  subcontracts; 

(G)  Does  not  submit  reports;  or 


(H)  Files  a  false  certification,  for, 
example,  those  listed  under  secti; 
ofthisNOFA. 

(ii)  HUD  may  impose  the  fol^wing 
sanctions: 

(A)  Temporarily  withhold/6ash 
payments  pending  correction  of  the 
deficiency  by  the  grantee  or  subgrantee; 

(B)  Disallow  all  opf^art  of  the  cost  of 
the  activity  or  action  not  in  compliance; 

(C)  Wholly  or  partly  suspend  or 
terminate  the  current  award  for  the 
grantee's  or  subgrantee's  program; 

(D)  Require  that  some  or  all  of  the 
grant  amounts  be  remitted  to  HUD; 

(E)  Condition  a  future  grant  and  elect 
not  to  provide  future  grant  funds  to  the 
grantee  until  appropriate  actions  are 
taken  to  ensure  comphance; 

(F)  Withhold  further  awards  for  the 
program  or 

(C)  Take  other  remedies  that  may  be 
legally  available. 

(8)  Notification.  After  completion  of 
the  ranking  and  environmental  reviews 
as  required  by  24  CFR  961.15(d).  HUD 
will  send  written  notification  to  all 
applicants  of  whether  or  not  they  have 
been  selected. 

(9)  Grant  Agreement.  After  an     \ 
application  has  been  approved,  HUD 
and  the  applicant  shall  enter  into  a  grant 
agreement  setting  forth  the  amolmt  of 
the  grant  and  its  applicable  terms, 
conditions,  financial  controls,  payment 
schedule,  and  special  conditions, 
including  sanctions  for  violation  of  the 
agreement. 

n.  Application  Process  j 

(a)  Application  Kit  \ 

An  application  kit  may  be  obtained 
and  assistance  provided,  from  the  local 
HUD  Category  A  or  B  Field  Office  or 
other  Field  Office  with  delegated  public 
housing  responsibilities  over  an 
applying  public  housing  agency  (PHA). 
"OT  from  the  Office  of  Indian  Programs 
(OIP)  having  jurisdiction  over  the  Indian 
housing  authority  (IHA)  making  an 
application,  or  by  calling  HUD's 
Resident  Initiatives  Clearinghouse, 
telephone  1-800-955-2232.  The 
application  package  contains  ' 

information  on  all  exhibits  and 
certifiiations  required  under  this  NOFA. 

(b)  Application  Submission 

Applications  are  due  on  or  before 
Thursday,  April  15, 1993.  at  3:30  PM. 
local  time,  lliis  application  deadline  is 
firm  as  to  date  and  hour.  In  the  interest 
of  fairness  to  all  competing  applicants, 
the  Department  will  treat  as  ineligible 
for  consideration  any  application  that  is 
received  after  the  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 


materials  to  avoid  any  risk  of  loss  of 
eligibility  brought  about  by 
unanticipated  delays  or  other  delivery- 
related  problems.  Applications  (original 
and  two  copies)  must  be  physically 
received  by  the  deadline  at  the  local     ^ 
HUD  Category  A  or  B  Field  Office  or   I 
other  Field  Office  with  delegated  public 
housing  responsibilities  over  the       y 
applying  PHA,  or,  in  the  case  of  IHAs, 
to  the  local  HUD  Office  of  Indian 
Programs  with  jurisdiction  over  the 
applying  MA,  Attention:  Director. 
Public  Housing  Division  or  Office  of 
Indian  Programs  Director,  as 
appropriate.  It  is  not  sufficient  for  an 
application  to  bear  a  postage  date  within 
the  submission  time  period. 
Applications  submitted  by  facsimile  are 
not  acceptable.  Applications  received 
after  the  deadline  will  not  be 
considered. 

m.  Checklist  of  Application 
Submission  Requirements 

To  qualify  for  a  grant  under  this 
program,  the  application  submitted  to 
HUD  shall  include,  in  addition  to  those 
fisted  under  section  I.{d)  of  this  NOFA, 
including  the  plan  to  address  the 
problem  of  drug-related  crime  in  the 
developments  proposed  for  funding,  at 
least  the  following  items: 

(a)  Applicant  Data  Form.  The 
applicant  must  complete  the  required 
information  for  database  entry.  The  form 
is  provided  in  the  application  kit. 

(b)  Application  for  Federal 
Assistance.  Standard  Form  SF-424.  The 
SF-424  is  the  face  sheet  for  the 
application. 

(c)  SF-424A,  with  budget  narrative(s) 
attached  that  describes  each  major 
activity  proposed  for  fimding,  e.g., 
employment  of  security  personnel 
(security  guards  and  HA  police), 
reimbursement  of  local  law 
enforcement,  physical  improvements, 
employment  of  investigators,  tenant 
patrols,  drug  prevention,  intervention, 
and  treatment  programs  to  reduce  the 
use  of  drugs). 

(d)  Apphcants  must  verify  its  unit 
count  with  the  local  HUD  Field  Office 
prior  to  submitting  the  application. 
Applicants  must  compute  the  maximum 
grant  award  amount  for  which  they  are 
eligible  (eligible  dollar  amount  per  unit 
x(times)  number  of  units  listed  in  the 
public  housing  low-rent  public  housing 
operating  budgets  (form  HUD-52564) 
for  PHA/DiA  fiscal  year  ending 
December  31, 1991,  March  31,  June  30, 
or  September  30, 1992  and  compare  it 
with  the  dollar  amount  requested  in  the 
application  to  make  certain  the  amount 
requested  does  not  exceed  the  permitted 
maximum  grant  award. 
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(e)  Certifications/Amarances. 
Applications  must  inchide: 

(1)  A  certification  that  the  applicant 
will  maintain  a  drug-free  workplace  in 
accordance  with  the  requirements  of  the 
Drug-Free  Workplace  Act  of  1988.  24 
CFR  part  24,  subpart  F.  (Applicants  may 
submit  a  copy  of  their  most  recent  drug- 
free  workplace  certification,  which  must 
be  dated  within  the  past  year.)  The 
certifications  and  assurances  are 
provided  in  the  application  kit. 

(2)  A  certification  and  disclosure  in 
accordance  with  the  requirements  if 
section  319  of  theXiepartment  of  the 
Interior  and  Relafed  Agencies 
Appropriations  Act  for  Fiscal  Year  1990 
(31  U.S.t!Sl352)  and  the  implementing 
regulationslt  24  CFR  part  87.  These 
authorities  generally  prohibit  recipients 
and  subrecipients  of  Federal  contracts, 
grants,  coopefative  agreements  and 
loans  from  using  appropriated  funds  for 
lobbying  the  E.xecutive  or  Legislative 
Branches  of  the  Federal  Government  in 
connection  with  a  specific  contract, 
grant,  or  loan. 

(3)  If  applying  for  drug  treatment 
program  funding,  a  certification  by  the 
applicant  that  the  applicant  has  notified 
and  consulted  with  the  relevant  local 
tribal  commission.  Single  State  Agency 
or  other  local  authority  with  drug 
program  coordination  responsibilities 
concerning  its  application;  and  that  the 
proposed  drug  treatment  program  has 
been  reviewed  by  the  relevant  local 
tribal  commission.  Single  State  Agency 
or  other  local  authority  and  is  consistent 
with  the  tribal  or  State  treatment  plan. 
The  certification  is  provided  in  the 
application  kit 

(4)  A  certification  by  the  Chief 
Executive  Officer  (GEO)  of  a  SUte  or  a 
unit  of  general  local  government  in 
which  the  developments  proposed  for 
assistance  are  located  that  (the 
certification  is  provided  in  the 
apphcation  kit): 

(i)  Grant  funds  provided  under  this 
program  will  not  substitute  for  activities 
currently  being  undertaken  on  behalf  of 
the  applicant  by  the  jurisdiction  to 
address  drug-related  crime  and/or  its 
associated  problems; 

(ii)  Any  reimbursement  of  local  law 
enforcement  agencies  for  additional 
security  and  protective  services  to  be 
provided  under  section  I.(cK2)  of  this 
NOFA  meet  the  requirements  of  that 
section. 

(5)  A  certification  from  the  chief  of 
the  local  law  enforcement  agency: 

(i)  If  applying  for  employment  of 
seciuity  personnel,  that  the  law 
enforcement  agency  has  entered  into,  or 
will  enter  into,  an  agreemenTw^th  the 
appUcant  and  the  provider  of  th<^ 
security  personnel  in  accordance  with 


the  requirements  of  sections  I.(c)(l)  of 
this  NOFA; 

(ii)  If  applying  for  emplojrment  of 
investigators,  that  the  law  enforcement 
agency  has  entered  into,  or  will  enter 
into,  an  agreement  with  the  applicant 
and  the  investigators,  in  accordance 
with  the  requirements  of  sections  L(c)(4) 
of  this  NOFA; 

(iii)  If  applying  for  voluntary  tenant 
(resident)  patrol  funding,  that  the  law 
enforcement  agency  has  entered  into,  or 
will  enter  into,  an  agreement  with  the 
applicant  and  the  voluntary  tenant 
patrol,  in  accordance  with  the 
requirements  of  sections  I.  (c)(5)  of  this 
NOFA. 

(6)  A  certification  by  the  RMC,  RC  or 
RO,  or  other  involved  resident  group 
where  an  RMC,  RC  or  RO  do  not  exist, 
that  the  residents  participated  in  the 
preparation  of  the  grant  application 
with  the  applicant,  and  that  the 
applicant's  description  of  the  activities 
that  the  resident  group  will  implement 
under  the  program  is  accurate  and 
complete. 

(f)  HUD  Form  2880,  Applicant 
Disclosures.  The  form  is  provided  in  the 
application  kit. 

IV.  Corrections  to  Deficient 
Applications 

(a)  HUD  will  notify  an  applicant,  in 
writing,  of  any  curable  technical 
deficiencies  in  the  application.  The 
applicant  must  submit  corrections  in 
accordance  with  the  information 
specified  in  HUD's  letter  within  14 
calendar  days  from  the  date  of  HUD's 
letter  notifying  the  applicant  of  any 
such  deficiency. 

(b)  Curable  technical  deficiencies 
relate  to  items  that: 

(i)  Are  not  necessary  for  HUD  review 
under  selection  criteria/ranking  factors; 
and 

(ii)  Cannot  be  submitted  after  the 
submission  due  date  (application 
deadline)  to  improve  the  quality  of  the 
applicant's  program  proposal. 

(c)  An  example  of  a  curable  technical 
deficiency  would  be  the  failure  of  an 
applicant  to  submit  a  required 
assurance,  budget  narrative, 
certification,  applicant  data  form, 
summaries  of  written  resident 
comments,  prior  grant  reports/reviews, 
incomplete  forms  such  as  the  SF-424  or 
lack  of  required  signatures,  appendixes 
and  documentation  referenced  in  the 
application  or  a  computational  error 
based  on  the  use  of  an  incorrect 
numberfs).  These  items  are  discussed  in 
the  application  kit  and  samples,  as 
appropriate,  are  provided. 

(d)  An  example  of  a  non-curable 
defect  or  deficiency  would  be  a  missing 
SF-424A,  plan,  or  activity  timetable. 


V.  Other  Matter* 

(a)  Environmental  Impact  Grants 

under  this  program  are  categorically 
excluded  bom  review  under  the 
National  Envinmmental  Policy  Act  of 
1969  (NEFA)  in  accordance  with  24  CFR 
50.20(p).  However,  prior  to  an  award  of 
grant  funds.  HUD  will  perform  an 
environmental  review  to  the  extent 
required  by  HUD's  environmental 
regulations  at  24  CFR  part  50,  including 
the  apphcable  related  authorities  at  24 
CFR  50.4. 

(b)  Federalism  Impact.  The  General 
Counsel,  as  the  Designated  Official 
under  section  6(a)  of  Executive  Order 
12612,  Federalism,  has  determined  that 
the  policies  contained  in  this  rule  will 
not  have  substantial  direct  effects  on 
States  or  their  political  subdivisions,  or 
the  relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  and,  therefore,  the 
provisions  of  this  rule  do  not  have 
"federalism  implications'*  within  the 
meaning  of  the  Order.  The  rule 
implements  a  program  that  encourages 
HAs  to  develop  a  plan  for  addressing 
the  problem  of  drug-related  crime,  and 
makes  available  grants  to  HAs  to  help 
them  carry  out  their  plans.  As  such,  the 
program  would  help  HAs  combat 
serious  drug-related  crime  problems  in 
their  developments,  therel^ 
strengthening  their  role  as 
instrumentalities  of  the  States.  In 
addition,  further  review  under  the  Order 
is  unnecessary,  since  the  rule  generally 
tracks  the  statute  and  involves  little 
implementing  discretion. 

(c)  Family  Impact.  The  General 
Counsel,  as  the  Designated  OHicial  for 
Executive  Order  12606.  the  Family,  has 
determined  that  the  provisions  of  this 
rule  have  the  potential  for  a  positive, 
although  indirect,  impact  on  family 
formation,  maintenance  and  general 
well-being  within  the  meaning  of  the 
Order.  This  rule  would  implement  a 
program  that  would  encourage  HAs  to 
develop  a  plan  for  addressing  the 
problem  of  drug-related  crime,  and  to 
make  available  grants  to  help;  HAs  to 
carry  out  this  plan.  As  such,  the 
program  is  intended  to  improve  the 
quality  of  life  of  public  and  Indian 
housing  development  residents, 
including  families,  by  reducing  the 
incidence  of  drug-related  crime. 

(d)  Section  102  HUD  Refcvm  Act- 
Documentation  and  Public  Access 
Requirements;  Applicant/Recipient 
Disclosures. 

Documentation  and  public  access. 
HUD  will  ensure  that  dociunentation 
and  other  information  regarding  each 


application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition.  HUD  will 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  all  recipients 
of  HUD  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.14(a) 
and  12.16(b).  and  the  notice  published 
in  the  Federal  Register  on  January  16. 
1992  (57  FR  1942),  for  further 
information  on  these  requirements.) 

Disclosures.  HUD  will  make  available 
to  the  public  for  five  years  all  applicant 
disclosure  reports  (HUD  Form  2880) 
submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  made  available  along  with  the 
applicfflit  disclosure  reports,  but  in  no 
case  for  a  period  generally  less  than 
three  years.  All  reports — both  applicant 
disclosures  and  updates — will  be  made 
available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15.  (See  24 
CFR  subpart  C,  and  the  notice  published 
in  the  Federal  Register  on  January  16. 
1992  (57  FR  1942).  for  further 
information  on  these  disclosure 
requirements.) 

(e)  Section  103  HUD  Reform  Act. 
HUD's  regulation  implementing  section 
103  of  the  Department  of  Housing  and 
Urban  Development  Reform  Act  of  1989 
was  published  May  13. 1991  (56  FR 
22088)  and  became  effective  on  June  12, 
1991.  That  regulation,  codified  as  24 
CFR  part  4,  applies  to  the  funding 
competition  announced  today.  The 
requirements  of  the  rule  continue  to 
apply  until  the  annoimcement  of  the 
selection  of  successful  applicants. 

HUD  employees  involved  in  the 
review  of  ^jipUcations  and  in  the 
making  of  hmdlng  decisions  are  limited 
by  part  4  from  providing  advance 
information  to  any  person  (other  than  an 
authorized  employee  of  HUD) 
concerning  funding  decisions,  or  from 
otherwise  giving  any  applicant  an  imfair 
competitive  advantage.  Persons  who 
apply  for  assistance  in  this  competition 
should  confine  their  inquiries  to  the 
subject  areas  permitted  under  24  CFR 
part  4. 

Applicants  who  have  questions 
should  contact  the  HUD  Office  of  Ethics 
(202)  70S-3815.  (This  is  not  a  toll-&«e 


number.)  The  Office  of  Ethics  can 
provide  information  of  a  general  nature 
to  HUD  employees,  as  well.  However,  a 
HUD  employee  who  has  specific 
program  questions,  such  as  whether 
particular  subject  matter  can  be 
discussed  with  persons  outside  the 
Department,  should  contact  his  or  her 
Regional  or  Field  Office  Counsel,  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

(f)  Section  112  HUD  Reform  Act. 
Section  13  of  the  Etepartment  of  Housing 
and  Urban  Development  Act  contains 
two  provisions  dealing  with  efforts  to 
influence  HUD's  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  typically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received  or  if  they  are  contingent  upon 
the  receipt  of  assistance. 

Section  13  was  implemented  by  final 
rule  published  in  the  Federal  Register 
on  May  17. 1991  (56  FR  22912).  If 
readers  are  involved  in  any  efforts  to 
influence  the  Department  in  these  ways, 
they  are  urged  to  read  the  final  rule, 
particularly  the  examples  contained  in 
appendix  A  of  the  rule. 

Cg)  Prohibition  Against  Lobbying 
Activities.  The  use  of  funds  awarded 
under  this  NOFA^is  subject  to  the 
disclosure  requirements  and 
prohibitions  of  section  319  of  the 
Department  of  Interior  and  Related 
Agencies  Appropriations  Act  for  Fiscal 
Year  1990  (31  U.S.C.  1352)  (The  "Byrd 
Amendment")^d  the  implementing 
regulations  at  2*CFR  part  87.  These 
authorities  prohibit  recipients  of  federal 
contracts,  grants,  or  loans  from  using 
appropriated  funds  for  lobbying  the 
Executive  or  Legislative  branches  of  the 
federal  government  in  connection  with 
a  specific  contract,  grant,  or  loan.  The 
prohibition,  also  covers  the  awarding  of 
contracts,  grants,  cooperative  i 

agreements,  or  loans  unless  the        ! 
recipient  has  made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance.  Indian  Housing 
Authorities  (IHAs)  established  by  an 
Indian  tribe  as  a  result  of  the  exercise  of 
their  sovereign  power  are  excluded  fitim 


cov«'age,  but  IHAs  established  under 
State  law  are  not  excluded  ttom 
coverage. 

Authority:  Sec.  5127,  Public  Housing  Drug 
Elimination  Act  of  19S8  (42  U.S.C  11901  et 
seq.);  sec  7(d),  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C  3535(d)). 

Dated:  January  7, 1993. 

MkhMl  B.  lank. 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

^peadix  Listing  ofi  HUD  Ragional  QflicM. 
Category  A  and  B  Fiold  Officao.  and  Othar 
Field  Officas  Witli  Delagatod  Public  Howing 
Basponaibilities,  and  Offices  of  Indian 
Programs 

Region  I 

Jurisdictions:  Connecticut,  Maine, 
Massachusetts,  New  Hampshire,  Rhode 
Island,  Vermont 

Boston.  Massachusetts  Regional  Office 

Regional  Administrator,  Regional  Housing 
Commissioner.  HUD-^oston  Regional 
Office.  Thomas  P.  O'Neill,  Jr.  Federal 
Building.  10  Causeway  St..  room  375, 
Boston,  MA  02222-1092,  (617)  565-5234. 
TDD  Number  (Commercial)  (617)  565- 
5453 

Hartford,  Connecticut  Office— A 

Manager,  HUD— Hartford  Office,  330  Mall 
St.,  Hartford,  Connecticut  06106-186oT^ 
(203)  240-4523.  TDD  Number 
(Commercial)  (203)  240-4522 

Manchester.  New  Hampshire  Office-^ 

Manager.  HUD— Manchester  Office,  Norris 
Cotton  Federal  Building,  275  Chestnut  St, 
Manchester,  New  Hampshire  03101-2487, 
(603)  66&-7681,  TDD  Number 
(Conunercial)  (603)  666-7518 

Providence.  Rhode  Island  Office— B 

Manager.  HUD— Providence  Office,  330  John 
O.  Pastora  Federal  Building  k  U.S.  Poet 
Office — Kennedy  Plaza.  Providence.  Rhode 
Island  02903-1785,  (401)  528-5351,  TDD 
Number  (Conunercial)  (401)  528-5364 

Region  n 

Jurisdictions:  New  York.  New  Jersey 

New  York  Regional  Office  ' 

Regional  Administrator,  Regional  Housing 
Commissioner,  HUD — New  York  Regional 
OfBce,  26  Federal  Plaza.  New  York,  New 
York  10278-0068,  (212)  264-8068.  TDD 
Number  Conomercial  number  not  available 

Buffalo.  New  York  Office— A 

Manager.  HUD— Bu^o  Office.  Lafayette 
Court,  Sth  Fl.,  465  Main  Street,  Bufblo, 
New  York  14203-1780,  (716)  846-5755, 
TDD  Number  Commercial  number  not 
available 

Newark.  New  Jersey  Office— A 

Manager,  HUD— Newark  Office,  Military  Park 
Building.  60  Park  Place,  Newark,  New 
Jersey  07102-5504,  (201)  877-1662,  TDD 
Number  (Commercial)  (201)  645-6649 
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Jurisdictionr  PBimyhniiia,  Washingtoo,  DC, 

Maryland.  Delaware.  Virginia,  Wett  Virginia 

PhUadeiphia.  Peiutsyh/ania  Regional  Office 
RegioDal  Adminittrator,  HUD— Philadelphia 

Ragional  Offics,  liberty  Smiare  Building. 

105  South  7th  St,  Philadelphia. 

Pennsylvania  19106-3392.  (215)  597-2560. 

TDD  Number  (Commercial)  (215)  597- 

5564 

Washington.  DC  Office— A 

Manager,  HUD— Waahii^nn  OfBce.  Union 

Center  Plaza.  Phase  D.  820  First  St  NE., 

suite  300,  Washington.  DC  20002-4502. 

(202)  275-9200.  TDD  NumbeK 

(Commercial)  (202)  275-0967^ 

Baltimore.  Maryland  Office— A 

Manager.  HUD— Baltimore  Office,  10  North 
Calvert  St,  3rd  Fl.,  Baltimore,  Maryland 
21202-1865,  (410)  962-2121.  TDD 
Number:  (Commercial)  (410)  962-0106 

Pittsburgh,  Pennsytvania  Office — A 

Manner.  HUD— Pittsburgh  Offica.  412  Old 
Post  oifBce  Courthouse  Building,  7th  Ave. 
&  Grant  St.  Pittsburgh.  Pennsylvania 
15219-1906.  (412)  644-6428.  TDD 
Number  (Gommeidal)  (412)  644-5747 

Richmond,  Virginia  Office — A 

Manager.  HUD— Richmond  Office.  400  North 
8th  St,  Richmond,  Virginia  23240.  (804) 
771-2721,  TDD  Number  (Commercial) 
(804)  771-2820 

Charleston,  West  Virginia  Office— B 

Manager,  HUD— Charleston  OfRce,  405 
Capitol  St.,  suite  708.  Charleston.  West 
Virginia  25301-1795.  (304)  347-7000.  TDD 
Number  (Commercial)  (304)  347-5332 

Region  IV 

Jurisdictions:  Alabama,  Florida,  Georgia, 
Kentucky,  Mississippi,  North  Carolina, 
South  Carolina,  Tennessee,  Caribbean, 
Virgin  Islands 

Atlanta.  Georgia  Regional  Office 

Regional  Administrator.  Regional  Housing 
Commissioner.  HUD— Atlanta  Regional 
Office,  Richard  B.  Russell  Federal 
Building,  75  Spring  St.  S.W..  Atlanta. 
Georgia  30303-3388,  (404)  331-5136.  TDD 
Number.  (Conunercial)  (404)  730-2654 

Birmingham,  Alabama  Office — A 

Manager.  HUD— Birmingham  Office,  600 
Beacon  Parltway  West,  suite  300, 
Birmingham,  Alabama  35209-3144,  (205) 
731-1617.  TDD  Number  (Commercial) 
(205)  290-7624 

Louisville.  Kentucky  Office — A 

Manager.  HUD— Louisville  Office,  601  W. 
Broadvrsy,  P.O.  Box  1044,  Louisville, 
Kentucky  40201-1044.  (502)  582-5251, 
TDD  Number:  Commercial  number  not 
available 

Jackson.  Mississippi  Office — A 

Manager,  HUD— }KkaoD  Office,  Dr.  AH. 
McCoy  Federal  Building.  100  West  Capitol 
St.,  room  910.  Jackaoo.  Mississippi  39269- 
1096.  (601)  96S-«738.  TDD  Number. 
(Commercial)  (904)  232-1241 


Greensboro,  North  Carolina  Office— A 
Manager.  HUD— Creen^wro  Office.  415 
North  Edgewood  St.,  Greensboro,  North 
Carolina  27401-2107,  (919)  333-5361,  TDD 
Number  (Commercial)  919-547-4055 

Carii>6ean  Office— A 

Manager;  HUD— Caribbean  Office,  San  Juan 
Center.  159  Carlos  B.  Chardon  Ave.,  San 
Juan,  Puerto  Rico  00918-1804.  (809)  766- 
5201,  TDD  Number:  Commercial  number 
not  available 

Columbia,  South  Carolina  Office — A 
Manager.  HUD— Columbia  Office,  Strom 
Thurmond  Federal  Building,  1835-45 
Assembly  St.,  Columbia,  South  Carolina 
29201-2480.  (803)  765-5592,  TDD 
Number  Commercial  number  not  available 

Knoxville,  Tennessee  Office— A 

Manager,  HUD— Knoxville  Office,  John  J. 
Duncan  Federal  Building,  710  Locust  St, 
S.W.,  Knoxville,  Tennessee  37902-2526. 

.     (615)  549-9384.  TDD  Number: 
(Commercial)  (615)  545-4379 

Nashville.  Tennessee  Office— B 

Manager.  HUD— Nashville  Office.  251 
Cumberland  Bend  Drive,  suite  200, 
Nashville,  Tennessee  37228-1803.  (615) 
736-5213.,  TDD  Number:  (Commercial) 

V(615)  736-2886 

Jacksonville.  Florida  Office— A 
Manager,  HUD— )acksonville  Office,  suite 

2200,  Southern  Bell  Tower,  301  West  Bay 

Street,  Jacksonville,  Florida  32202-5121, 

(904)  232-2626,  TDD  Number 

(Commercial)  (904)  232-1241 

Region  V 

Jurisdictions:  Illinois,  Indiana,  Michigan. 
Minnesota,  Ohio,  Wisconsin 

Chicago,  Illinois  Regional  Office 

Regional  Administrator,  Regional  Housing 
Commissioner,  HUD— Chicago  Regional 
Office.  626  West  Jackson  Blvd..  Chicago.  IL 
60606-5601,  (312)  353-5680,  TDD 
Number  (Commercial)  (312)  353-7143 

Chicago — Office  of  Indian  Programs 

Director.  HUD — Chicago— Offic*  of  Indian 
Programs,  626  West  Jackson  Blvd., 
Chicago,  IL  60606-1683,  (312)  353-1683, 
TDD  Number  (Commercial)  (312)  353- 
7143 

Detroit,  Michigan  Office— A 

Manager.  HUD— Detroit  Office,  Patrick  V. 

McNamara  Federal  Building.  477  Michigan 
Ave..  Detroit.  Michigan  48226-2592,  (313) 
226-7900,  TDD  Number  Commercial 
number  not  available 

Indianapolis.  Indiana  Office — A 

Manager,  HUD— Indianapolis  Offics,  151 
North  Delaware  St,  Indianapolis,  Indiana 
46204-2526,  (317)  226-6303,  TDD 
Number  Commercial  number  not  available 

Grand  Rapids.  Michigan  Office— B 

Manager,  HUD— Grand  Rapids  Office,  2922 
Fuller  Ave.,  N.E.,  Grand  Rapids,  Michigan 
49505-3499.  (616)  456-2100,  TDD 
Number  Commercial  number  not  available 


Minneapolis— SL  Paul,  Minnesota  Office— A 

Manager.  HUD— Minneapolls-St.  Paul  Office. 
220  2nd  St.  S..  Bridge  Place  Building, 
Minneapolis,  Minnesota  55401-2195,  (612) 
370-3002,  TTD  Number  (Commanial) 
(612)  370-3186 

Cincinnati,  Ohio  Office— B 

Manager,  HUD— Ondnnati  Office,  Fadenl 
Office  Building,  room  9002,  550  Main  St., 
Cincinnati.  Ohio  45202-3253,  (513)  684- 
2884,  TDD  Niunber  (Commercial)  (513) 
684-6180 

Cleveland.  Ohio  Office— B 

Manager,  HUD— Cleveland  Office,  One 

Playhouse  Square,  1375  Euclid  Ave.,  rm. 

420,  Qeveland,  Ohio  44114-1670.  (216) 

522-4065.  TDD  Number  Commercial 

niunber  not  available 

Columbus,  Ohio  Office— A 

Manager.  HUD— Columbus  Offica,  200  N. 
High  St.  Columbus,  Ohio  43215-2499. 
(614)  469-5737,  TDD  Number  Commercial 
number  not  available 

Milwaukee,  Wisconsin  Office— A 

Manager,  HUD — Milwaukee  Office.  Henry  S. 
Reuss  Federal  Plaza,  310  W.  Wisconsin 
Ave.,  suite  1380.  Milwaiikee,  Wisconsin 
53203-2289.  (414)  291-3214,  TDD 
Nimiber  Conunercial  number  not  available 

Region  V7 

Jurisdictions:  Arkansas,  Louisiana,  New 
Mexico,  Oklahoma,  Texas 

Forf  Worth.  Texas— Regional  Office 

Regional  Administrator.  Regional  Housing 
Commissioner,  HUD— Fort  Worth  Regional 
Office,  1600  Throckmorton,  P.O.  Box  2905, 
Fort  Worth,  Texas  76113-2905,  (817)  885- 
5401,  TDD  Number  (Commercial)  (817) 
885-5447  <. 

Houston,  Texas  Office-^  I 

Manager,  HUD— Houston  Office.  Norfolk 
Tower,  2211  Norfolk,  suite  200.  Housttm, 
Texas  77098-4096.  (713)  653-3274,  TDD 
Number  Conunercial  number  not  available 

San  Antonio.  Texas  Office— A 

Manager,  HUD — San  Antonio  Office, 
Washington  Square  Building,  800  Dolcm»a 
St..  San  Antonio.  Texas  78207-4563,  (512) 
229-6800,  TIH)  Number  (Commercial) 
(512)229-6885 

Little  Rock,  Arkansas— A 

Manager.  HUI>-^Jttle  Rock  OtRca,  Lafayette 
Building,  523  Louisiana.  Suite  200,  Little 
Rock.  Arkansas  72201.  (501)  324-5931, 
TDD  Number  (Cranmercial)  (501)  324- 
5931  ^ 

New  Orleans,  Louisiana  Office— A 
Manager,  HUD— New  Orleans  Office,  nsk 
Federal  Building,  1661  Canal  St,  P.Q  Box 
70288.  New  Orleans,  Louisiana  70112- 
2887,  (504)  589-7200,  TDD  Numbw:  Noae 
Available 

Oklahoma  City,  Oklahoma  Offxe—A 

Manager,  HUD— Oklahoma  Qty  Office, 
Murrah  Federal  Building.  200  N.W.  5th  St, 
Oklahoma  Qty,  Oklaboma  73102-3202, 


T 
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(405)  231-4181,  TDD  Number 
(ComnMrcial)  (405)  231-4891 

Oklahoma  City-Indian  Programs  Division 

Director,  HUD— Oklahoma  Qty  Office  IPD, 
Murrah  Federal  Building,  200  N.W.  5th  St., 
Oklahoma  Qty,  OK  73102-3202,  (405) 
231-4102,  TDD  Number  Commercial 
number  not  available 

Albuquerque,  NM  Office — C 

Manager,  HUD — Albuquerque  Office,  625 
Truman  Street  N.W.,  Albuquerque,  NM 
871ia-«443,  (505)  262-«463,  TDD 
Number  (Commercial)  (505)  262-6463 

Region  WI 

jurisdictions:  Iowa,  Kansas,  Missouri, 
Nebrasiia 

Kansas  City,  Kansas — Regional  Office 

Regional  Administrator,  Regional  Housing 
Commissioner,  Kansas  City  Regional 
Office,  Gateway  Tower  II,  400  State  Ave., 
Kansas  Qty,  Kansas  66101-2506,  (913) 
236-2162,  TDD  Number  (Commercial) 
(913)  236-3972 

Omaha,  Nebraska  Office— A 

Manager  HUD— Omaha  Office,  Braiker/ 
Brandeis  Building,  210  S.  16th  St.,  Omaha, 
Nebraska  68102-1622,  (402)  221-3703, 
TDD  Number  (Commercial)  (402)  492- 
3183 

St.  Louis,  Missouri  Office— A 

Manager,  HUD— St  Louis  Office,  1222 
Spruce  St.,  St.  Louis,  Missouri  63103- 
2836.  (314)  539-6583,  TDD  Number 
(Commercial)  (314)  539-6331 

Des  Moines,  Iowa  Office — B 

Manager,  HUD— Des  Moines  Office,  Federal 
Building,  210  Walnut  St.,  rm.  239.  Des 
Moines,  Iowa  50309-2155,  (515)  284-4512, 
TDD  Number  (Commercial)  (515)  284- 
4728  / 

Region  VIU 

Jurisdictions:  Colorado,  Montana,  North 
Dakota,  South  Dakota,  Utah,  Wyoming 


Denver.  Colorado — Regional  Office 

Regional  Administrate,  Regional  Housing 
Commissioner,  HUD — Denver  Regional 
Office,  Executive  Office  Building.  1405 
Curtis  St,  Denver,  Colorado  80202-2349, 
(303)  844-4513,  TDD  Number 
(Commercial)  (303)  844-6158 

Denver,  Colorado— Office  of  Indian  Programs 

Director,  HUD— Denver  Office  OIP,  Executive 
Tower  Building,  1405  Curtis  St,  Denver. 
CO  80202-2349,  (303)  844-4513,  TDD 
Number  (Commercial)  (303)  844-6158 

Region  IX 

Jurisdictions:  Arizona,  California,  Hawaii, 
Nevada,  Guam,  America  Samoa 

San  Francisco,  California— Regional  Office 

Regional  Administrator,  Regional  Housing 
Commissioner,  HUI>— San  Francisco 
Regional  Office,  Philip  Burton  Federal 
Building  &  U.&<:ourthous6,  450  Golden 
Gate  Ave.,  P.O.  Box  36003,  San  Francisco, 
California  94102-3448,  (415)  556-4752 
TDD  Number  (Commercial)  (415)  556- 
8357 

Phoenix,  Arizona — Region  IX  Indian 
Programs  Office 

Director.  HUD— Phoenix  Office  of  Indian 
Programs,  Two  Arizona  Center,  suite  1650, 
Phoenix  Arizona  85004,  (602)  379-4156, 
TDD  Number:  (Commercial)  (602)  379- 
4461  : 

Honolulu,  Hawaii  Office — A 

Manager,  HUD— Honolulu  Office,  300  Ala 
Moana  Blvd.,  rm.  3318  Honolulu,  Hawaii 
96850-4991,  (808)  541-1323,  TDD 
Number  (Commercial)  (808)  541-1356 

Los  Angeles,  California  Office — A 

Manager,  HUD— Los  Angeles  Office,  1615  W. 
Olympic  Blvd.  Los  Alleles,  California 
90015-3801.  (213)  251-7122.  TDD 
Number  (Commercial)  (213)  251-7038 

Sacramento,  California  Office — B  I 

Manager,  HUD— Sacramento  OfRce.  77712th 
Ave.,  Suite  200,  P.O.  Box  1978, 
Sacramento.  California  96814-1997,  (916) 


551-1351,  TDD  Nimiber  (Commercial) 
(916)  561-1367 

Phoenix,  Arizona  Office, — B 

Manager,  HUD— Phoenix  Office.  Two 
Arizona  Center.  400  N.  5\h  St  Phoenix. 
Arizona  85004-2361,  (602)  261-4434.  TDD 
Number  (Coounercial)  (602)  37»-4461 

Region  X 

lurisdictioas:  Alaska.  Idaho.  Oregon, 
Washington 

Seattle,  Washington — Regional  Offxe, 

Regional  Administrator,  Regional  Housing 
Commissioner,  HUD— Seattle  Regional 
Office,  Arcade  Plaza  Building,  1321  2nd 
Ave.,  Seattle,  Washington  8S101-2t)5<. 
(206)  553-5414  TDD  Number 
(Commercial)  (206)  553-4351 

Seattle,  Washinpon— Office,  of  Indian 
Programs 

Director,  HUD — Office  of  Indian  Programs, 
Arcade  Plaza  Building,  1321  2nd  Ave., 
Seattle,  WA  98101-2058,  (206)  553-0330, 
TDD  Number  (Commercial)  (206)  553- 
4351 

Portland,  Oregon  Office, — A 

Manager,  HUI>— Portland  Office,  Cascade 
Building,  520  SW.,  6th  Ave.,  Portland. 
Oregon  97203-1596.  (503)  326^2561.  TDD 
Number  (Commercial)  (503)  326-3656 

Anchorage,  Alaska  Office— A 

Manager,  222  West  8th  Avenue.  •64, 
Anchorage,  Alaska  99513-7537,  (907)  271- 
4170,  TDD  Number  Commercial  not 
available 

Director,  Anchorage — Indian  Housing 
Division,  701  C  Street,  Box  64,  Anchorage, 
Alaska  99513  (907)  271-4170 

IFR  Doc.  93-1025  Filed  1-15-93;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affair* 

Mescalero  Apache  Tribe  of  New 
Mexico;  Enactment  of  Ordinance  92-3 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

ACTXW:  Notice. 


SUMMARY:  The  Bureau  of  Indian  Affairs 
is  announcing  that  the  Mescalero 
Apache  Tribe  of  New  Mexico  has 
validly  enacted  Ordinance  No.  92-3, 
duly  adopted  and  approved  on  May  26. 
1992,  which  has  been  approved  by  the 
Department  of  the  Interior. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hilda  Manuel.  Interim  Staff  Director, 
Indian  Gaming  Management  Staff. 
Bureau  of  Indian  Affairs.  Washington. 
DC  20240.  (202)  219-0994. 
SUPPI^MENTARY  INFORMATION:  The 
Ordinance  reads  as  follows: 

W/iereos,  The  Mescalero  Apache 
Tribe,  an  Indian  tribe  organized  under 
the  Indian  Reorganization  Act  of  June 
18. 1934  (25  U.S.C.  476)  and  under  its 
Revised  Constitution  has  full  power  to 
act  for  the  Tribe; 

Whereas.  The  Mescalero  Apache 
Tribal  Council  has  the  power  to  act  for 
the  Tribe,  and  to  represent  the  Tribe  in 
all  matters  under  powers  vested  in  it  by 
Article  XI  of  the  Revised  Constitution  of 
the  Mescalero  Apache  tribe; 

Whereas,  Pursuant  to  Article  XI, 
Section  1(d)  of  the  Mescalero  Apache 
Tribe's  Revised  Constitution,  the 
Mescalero  Apache  Tribal  Council  has 
the  power  to  adopt  and  approve  plans 
of  operation  to  govern  the  conduct  of 
any  business  or  industry  that  will 


further  the  economic  well-being  of  the 
members  of  the  Tribe,  and  to  undertake 
any  activity  of  any  natvu«  whatsoever, 
not  inconsistent  with  Federal  law  or  the 
Revised  Constitution  designed  for  the 
social  or  economic  improvement  of  the 
Mescalero  people; 

Whereas,  The  Tribal  Coimcil  has 
judiciously  studied  the  need  for 
additional  funds  to  educate  oiu- 
children,  provide  for  the  public  safety 
and  welfare,  and  to  operate  tribal 
government; 

Whereas,  Under  the  laws  of  the  State 
of  New  Mexico,  certain  permissive 
lotteries,  which  encompass  all  gaming 
activities  involving  prize,  chance  and 
consideration,  may  be  conducted, 
provided  that  the  proceeds  are  utilized 
for  charitable  purposes,  and  the  funds 
are  expended  within  the  physical 
boundaries  of  the  State; 

Whereas,  It  would  be  a  violation  of 
Federal  l^  for  the  State  of  New  Mexico 
to  have  more  stringent  enforcement  on 
any  Indian  Reservation  than  is 
applicable  to  non-Indian  lands,  even  if 
the  State  of  New  Mexico  had  any 
authority  to  so  enforce; 

Whereas,  The  education  of  our 
children,  the  provision  of  public 
services,  and  other  governmental 
functions  (specifically  excluding  any 
payment  to  any  individual  member  or 
employee  of  any  organization  in 
connection  with  the  operation  of  the 
permissive  lottery,  if  that  individual, is 
a  member  or  employee  of  the  sponsoring 
organization),  are  charitable  purposes; 
Whereas,  Chapter  231  of  the  Laws  of 
1981,  was  signed  into  law  by  Governor 
Bruce  King  on  the  8th  day  of  April. 
1981.  Said  Chapter  231  constitutes  an 


offer  to  any  citizen  of  the  State  of  New 
Mexico,  including  Indian  citizens  and 
Indian  tribes,  to  enter  into  a  Compact 
with  the  State  of  New  Mexico  to 
conduct  the  business  activities 
described  therein.  By  passage  of 
Ordinance  Number  92-4,  the  Mescalero 
Apache  Tribe  authorized  the  creation  of 
certain  charitable  corporations 
described  in  Section  30-19-6,  N.M.S.A.. 
1978  Comp.; 

MTjereas.  It  is  the  purpose  and  intent 
of  this  Ordinance  to  accept  the  offer  of 
the  Governor,  and  the  State  of  New 
Mexico,  set  forth  in  Chapter  231  of  the 
Laws  of  1981;  and 

Whereas,  By  virtue  of  this  acceptance 
by  the  Tribe,  a  Compact  is  created. 

Now,  therefore,  be  it  resolved.  That 
the  Mescalero  Apache  Tribal  Council 
hereby  accepts  the  offer  to  compact  set 
forth  in  Chapter  231  of  the  Laws  of 
1981,  and  directs  the  President  to 
proceed  accordingly. 

Be  it  further  resolved.  That  this 
Compact  be  submitted  to  the  Secretary 
of  Interior  for  approval  imder  25  U.S.C. 
2709. 

Be  it  further  resolved.  That  the 
President,  or  his  designated 
representative,  or  representatives,  are 
directed  to  meet  with  the  Secretary  of 
Interior  to  estabUsh  procedures  which 
are  consistent  with  the  Compact,  and 
imder  which  Class  HI  gaming  may  be 
conducted  on  the  Mescalero  Indian 
Reservation. 

Dated:  January  12. 1993. 
Eddie  F.  Brown, 

Assistant  Secretary— Indian  Affairs. 
IFR  Doc.  93-1131  Filed  1-15-93;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

29  CFR  Part  42 
RIN1290-AA11 

Coordinated  Enforcement 

AGENCY:  Office  of  the  Secretary,  Labor. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Department  of  Labor  is 
proposing  to  revise  its  regulations  for 
coordinated  enforcement  of  farm  labor 
protective  statutes.  The  rule  will  clarify 
existing  regulatory  language  and  update 
the  regulations  by  making  nomenclature 
and  other  technical  amendments 
dictated  by  subsequent  legislation. 
Departmental  administrative 
reorganizations,  and  interdepartmental 
coordination.  The  regulations'  sections 
also  are  reorganized  for  clarification.  In 
addition,  the  rule  will  modify  some  of 
the  Regional  quarterly  and  annual 
reporting  requirements  of  the  existing 
regulations,  delete  the  Complaint/ 
Directed  Action  Log,  and  add  a  new 
outreach  initiative  to  the  migrant  and 
seasonal  farmworker  program. 
DATES:  Comments  are  invited  on  the 
proposed  rule.  Comments  shall  be 
submitted  no  later  than  February  18, 
1993. 

ADDRESSES:  Comments  shall  be 
submitted,  in  writing,  by  mail  to  the      i 
Deputy  Secretary  of  Labor,  200  / 

Constitution  Avenue,  NW.,  room  S-      \ 
2114.  Washington,  DC  20210.  Attention: 
Office  of  Program  Economics,  Office  of 
the  Assistant  Secretary  for  Policy. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gordon  Claucherty.  Director,  National 
Farm  Ijabor  Coordinated  Enforcement 
Committee  staff-level  working  group. 
Telephone:  (202)  219-6026  (this  is  not 
a  toll-free  number). 
SUPf>t.EMENTARY  INFORMATION:  The 
Department  of  Labor  (DOL  or 
Department)  proposes  to  revise  its 
regulations  for  coordinated  enforcement 
of  farm  labor  protective  statutes.  The 
rule  will  clarify  existing  regulatory 
language,  update  the  regulations  by 
making  nomenclature  and  other 
technical  amendments  necessitated  by 
superseding  legislation  and 
Departmental  administrative 
reorganisations,  revise  guidelines  for 
submitting  regional  plans  and  quarterly 
reports,  reorganize  the  regulations' 
sections  for  clarification,  and  add  a  new 
outreach  initiative  to  the  migrant  and 
seasonal  farmworker  programs. 

Part  42  was  originally  promulgated  by 
the  Department  in  1980  to  coordinate 
the  farm  labor  enforcement  activities  of 


the  Employment  and  Training 
Administration  (ETA),  the  Employment 
Standards  Administration  (ESA),  the 
Occupational  Safety  and  Health 
Administration  (OSHA),  and  the  Office 
of  the  Solicitor  of  Labor  (SOL).  See  45 
FR  39489  (June  10, 1980).  Since  part  42 
was  published  in  1980,  a  number  of 
changes  have  occurred  in  the 
Department's  farm  labor  programs,  such 
as:  the  Farm  Labor  Contractor 
Registration  Act  has  been  replaced  by 
the  Migrant  and  Seasonal  Agricultiu-al 
Worker  I'rotection  Act;  the  Immigration 
Reform  and  Control  Act  of  1986  has 
amended  the  Immigration  and 
Nationality  Act  (INA)  to  give  the 
Department  a  statutory  enforcement  role 
under  that  Act;  ESA  has  reorganized  its 
regional  offices  and  responsibility  for 
directing  the  regional  coordinating 
committees  established  in  the 
regulations  has  been  delegated  tp  the 
Wage  and  Hour  Division's  Regional 
Administrators;  and  the  Assistant 
Secretary  for  Policy  has  assumed  a  role 
in  farm  labor  programs  at  the  national 
level.  These  and  other  changes 
necessitate  updating  the  coordinated 
enforcement  regulations. 

In  addition,  the  rule  will  revise  the 
present  guidelines  with  respect  to 
requirements  for  the  annual  plans  and 
quarterly  reports  submitted  by  the 
Regional  Farm  Labor  Coordinated 
Enforcement  Committees  (Regional 
Committees).  Since  the  mission  and 
function  statements  of  the  Department's 
farm  labor  coordinating  agencies  are  on 
file  in  the  National  ofHce,  it  is  not 
necessary  to  duplicate  them  in  the 
regional  plans  and  reports.  Further, 
since  eedi  of  the  Department's  program 
offices  has  instituted  statistical 
repc^ng  systems  that  were  not  in  place 
when  the  regulations  were  originally 
promulgated,  it  is  not  necessary  to 
duplicate  these  data  in  the  regional 
plans  and  reports;  instead,  the  data  will 
/be  maintained  by  the  program  agencies 
at  the  regional  and  national  levels  in 
such  a  way  that  it  can  be  made  available 
to  the  National  Committee  upon  request. 

Finally,  a  new  emphasis  on  farm  labor 
outreach  activities  has  been  added  to 
the  coordinated  farm  labor  enforcement 
program.  The  rule  will  incorporate  this 
initiative  into  the  regulations. 

Other  than  the  clarifying  and 
technical  changes  described  above,  the 
rule  will  not  alter  the  present  provisions 
of  part  42  for  overseeing  the 
coorc^ination  of  the  Department's  farm 
labor  enforcement  activities.  The  rule 
will  Maintain  a  National  Committee, 
consisting  of  the  heads  of  the  above- 
named  agencies  and  chaired  by  the 
Deputy  Secretary  of  LabofrThe  rule  will 
maintain  the  Regional  Committees, 


chaired  by  the  Regional  Administrators 
of  the  Wage  and  Hour  Division  and 
consisting  of  the  Regional 
Administrators  of  OSHA.  ETA,  and 
Wage  and  Hour,  as  well  as  the  Regional 
Solicitor.  Each  of  the  Regional 
Committees  will  continue  to  hold  at 
least  one  annual  public  meeting  to 
discuss  farm  labor  issues.  The  National 
Committee  and  the  Regional 
Committees  will  continue  to  be  assisted 
in  their  functions  by  staff-level  working 
groups,  with  members  from  each  of  the 
above-named  agencies. 

The  clariBcation  and  technical 
amendments  of  the  regulations  do  not 
indicate  any  lessening  of  commitment  to 
migrant  and  seasonal  farmworker 
programs  on  the  part  of  the  IDepartment. 
Instead,  the  amendments  reflect 
statutory  and  administrative  changes 
that  have  occurred  since  the  rule  was 
Tirst  promulgated.  The  streamlining  of 
the  regional  reporting  requirements,  for 
example,  reflects  the  Department's  effort 
to  be  more  effective  and  efficient  in  the 
coordinated  enforcement  of  the  various 
farm  labor  statutes.  Further,  the  addition 
of  the  Assistant  Secretary  for  Policy  to 
the  membership  of  the  National 
Committee  adds  strength  to  that 
committee.  Through  the  proposed  rule 
updating  the  part  42  regulations,  the 
Department  will  demonstrate  its  firm 
commitment  to  migrant  and  seasonal 
farmworker  programs. 

While  this  rule  relates  to  the  internal 
operations  of  DOL,  the  Department 
chose  to  notify  the  public  of  its 
intention  to  clarify  and  update  the 
regulations.  This  was  done  through  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  published  in  the 
Federal  Register.  See  57  32939  (July  24, 
1992).  Comments  were  invited  on  the 
ANPRM,  but  none  were  received. 

Regulatory  Impact 

E.O.  12291 

The  rule  sets  forth  internal  operating 
structure  and  process  and  does  not  have 
the  financial  or  other  impact  to  make  it 
a  major  rule.  Therefore,  the  preparation 
of  a  regulatory  impact  analysis  is  not 
necessary.  See  Executive  Order  12291,  3 
CFR,  1981  Comp.,  Page  127.  5  U.S.C. 
601  note. 

Regulatory  Flexibility  Act 

The  Department  of  Labor  has  notified 
that  Chief  Counsel  for  Advocacy,  Small 
Business  Administration,  and  made  the 
certification  pursuant  to  the  Regulatory 
Flexibihty  Act  at  5  U.S.C.  605(b).  that 
the  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
ntimber  of  small  entities. 
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Paperwork  Reduction  Act 

The  rule  establishes  no  information 
collection  burden  on  entities  outside  the 
Department  of  Labor. 

Catalog  of  Federal  Domestic  Assistance 
Number  This  program  is  not  listed  in  the 
Catalog  of  Federal  Domestic  Assistance. 

List  of  SubiecU  in  29  CFR  Part  42 

Agriculture,  Child  labor,  Qiild 
welfare.  Federal  aid  programs.  Housing 
standards.  Intergovernmental  relations. 
Manpower,  Migrant  labor,  Minimum 
wages,  Occupational  safety  and  health, 
Public  health. 

Proposed  Rule  ' 

Accordingly,  it  is  proposed  that  part 
42  of  title  29,  Code  of  Federal 
Regulations,  be  revised  to  read  as 
follows:  I 

PART  42— COORDINATED 
ENFORCEMENT 


42.1 

42.2 

42.10 

42.11 

42.12 

42.20 


General  statement. 
Purpose. 

National  Conunittee. 

Structure  of  the  National  Committee. 

Policy  review  and  actions. 

Regional  Farm  Labor  Coordinated 
Enforcement  Committee. 

42.21  Farm  Labor  Specialists  (ESAAVH). 

42.22  Farm  Labor  Contact  Persons  and 
Regional  Coordinators  (OSHA). 

42.23  Monitor  Advocates  (ETA). 

42.24  Enforcement  strategy.  I 

42.25  Date  collection. 

Authority:  5  U.S.C.  301;  8  U.S.Q  1101  et 
seq.:  29  U.S.C  49  et  seq..  201  et  seq.,  651  et 
seq.,  801  et  seq. 

§42.1    General  statement. 

The  regulations  in  this  part  are 
promulgated  by  the  Secretary  of  Labor 
to  describe  the  coordination  of  the 
activities  of  the  following  Department  of 
Labor  (DOL)  agencies:  the  Employment 
Standards  Administration  (ESA),  the 
Occupational  Safety  and  Health 
Administration  (OSHA),  and  the     | 
Employment  and  Training 
Administration  (ETA)  relating  to 
migrant  and  seasonal  farmworkers 
(MSFVVs). 

142.2    Purpoa*. 

The  regulations  in  this  part  coordinate 
the  activities  of  ESA.  ETA.  OSHA.  and 
SOL,  and  are  intended  to: 

(a)  Ensure  effective  enforcement 
efforts  under  the  farm  labor  protective 
statutes — i.e.,  the  Migran,t  and  Seasonal 
Agricultural  Worker  Protection  Act 
(MSPA),  the  Occupational  Safety  and 
Health  Act  (OSHA),  the  Immigration 
and  Nationality  Act  (INA)  as  amended 
by  the  Immigration  Reform  and  Control 
Act  of  1986  (IRCA),  and  the  Fair  Labor 
Standards  Act  (FLSA).  These  will  be 


referred  to  in  this  part  as  the  "protective 
statutes." 

(b)  Ensure  that  the  enforcement  efforts 
of  DOL  agencies  are  coordinated  to 
maximize  their  effectiveness,  yet 
minimize  unnecessary  duplication. 

(c)  Focus  the  attention  of  DOL 
agencies  upon  the  special  employment- 
related  problems  faced  by  migrant  and 
seasonal  farmworkers  (MSFWs). 

(d)  Coordinate  DOL  enforcement 
efforts  with  related  activities  of 
farmworker  groups,  federal  and  State 
agencies,  and  other  concerned  parties 
outside  the  DOL  whose  operations  are 
related  to  the  employment,  housing, 
transportation,  and  working  conditions 
of  MSFWs. 

(e)  Establish  an  information  exchange 
which  will  afford  DOL,  farmworker 
groups,  and  other  concerned  parties 
outside  DOL  the  opportunity  to 
exchange  information  concerning 
wages,  hours  and  working  conditions. 

S  42.10    NationaJ  Conunlttae. 

A  National  Farm  Labor  Coordinated 
Enforcement  Committee  (National 
Committee)  is  hereby  established  which 
shall  be  responsible  for:  Reviewing 
policies,  guidelines  and  enforcement 
goals  and  strategies  for  DOL  with 
respect  to  migrant  and  seasonal  farm 
labor-related  enforcement  efforts  under 
the  protective  statutes;  enstuing  that 
policies  among  the  affected  IXDL 
agencies  are  mutually  compatible; 
advising  the  Secretary  on  legislative 
initiatives  which  would  strengthen  farm 
labor-related  enforcement  efforts;  and 
providing  guidance  and 
recommendations  to  DOL  agencies  on 
related  enforcement  activities. 

142.11    Structure  of  tha  National  | 
ConHnittaa. 

(a)  The  National  Committee  shall 
consist  of  the  Deputy  Secretary  of  Labor, 
the  Solicitor  of  Labor,  the  Assistant 
Secretary  for  Policy,  and  the  Assistant 
Secretaries  for  ESA.  OSHA,  and  ETA, 
and  shall  be  headed  by  the  I>eputy 
Secretary. 

(b)  The  Deputy  Secretary  shall  assign 
the  responsibility  of  directing  the 
necessary  staff  work  required  by  the 
National  Committee  to  a  Special 
Assistant,  or  to  an  equally  high  level 
ofHcial  of  the  Deputy  Secretary's  choice 
(designee). 

(c)  The  National  Committee  shall 
meet  on  a  quarterly  basis,  or  as  needed, 
to  review  EKDL's  responsibilities 
affecting  MSFWs,  and  at  any  other  time 
as  determined  by  the  Deputy  Secretary 
or  the  Deputy  Secretary's  designee  to  be 
necessary  to  carry  out  the  National 
Committee's  responsibilities. 

(d)  There  shall  be  a  National 
Committee  staff-level  working  group 


including,  but  not  limited  to,  senior  staff 
representatives  from  the  following 
agencies  and  ofBces: 

(1)  Employment  Standards        \ 
Administration:  Wage  and  Hour 
Division  (WH); 

(2)  Employment  and  Training 
Administration:  U.S.  Employment 
Service  (USES),  and  USES  National 
MSFW  Monitor  Advocate; 

(3)  Occupational  Safety  and  Health 
Administration:  Directorates  of  "i 
Compliance  Programs,  and  of  Policy; 

(4)  Office  of  the  SoUcilor  (SOL): 
Divisions  of  Employment  and  Training 
Legal  Services,  and  Fair  Labor 
Standards;  and 

(5)  Office  of  the  Assistant  Secretary 
for  Policy. 

(el  The  designee  of  the  Deputy 
Secretary  shall  be  the  chairperson  of  the 
National  Committee  staff-level  working 
group. 

(f)  The  National  Committee  staff-level 
working  group  shall  meet  monthly  or 
more  frequently  as  requested  by  that 
group's  chairperson. 

(g)  A  memoer  of  the  National 
Committee  and/or  a  member  of  the 
National  Committee  staff-level  working 
group  shall  attend  the  annual  public 
meeting  of  each  of  the  Regional  Farm 
Labor  Coordinated  Enforcement 
Committees. 

§42.12    Policy  revlaw and  adiona. 

Where  appropriate,  the  National 
Committee  shall  review  the  policies  of 
OSHA,  ESA.  ETA,  and  SOL  as  they 
relate  to  programs  that  impact  on 
agricultural  employment,  and  shall 
guide  the  respective  agencies  in 
improving  the  effectiveness  of  and 
coordination  among  all  DOL  agencies 
assigned  responsibilities  related  to 
MSFWs.  These  policies  and  guidance 
shall  include  such  matters  as  the 
following: 

(a)  The  coordination  of;  Inspections, 
including  housing  insi>ections;  reports 
and  procedures  of  DOL  agencies  and 
State  agencies  designated  by  DOL  to 
follow  up  on  complaints  under  any  of 
the  protective  statutes;  and  to  promptly 
detect  any  violations  of  such  statutes. 

(b)  The  expedited  enforcement  and 
legal  procedures  to  resolve  problems 
associated  with  the  transient  and 
seasonal  nature  of  MSFWs. 

(c)  The  development  of  systems  for 
prompt  and  efficient  referral  to  the 
appropriate  federal  or  State  agency  of 
violations  or  complaints  discovered  by 
or  reported  to  DOL  agencies  or 
appropriate  State  agencies,  and  prompt 
and  efficient  follow-up  action  by  the 
appropriate  agency  from  the  initiatipn  of 
the  investigation  through  final 
enforcement  action. 
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(d)  The  tiaijung  of  all  appropriate 
DOL  personnel  in  order  to  ensure 

inated  and  effective  enforcement 


coor - 

(e)  The  level  of  enforcement  achieved 
by  the  remedies  or  sanctions  used  by 
DOL  agencies  to  enforce  the  protective 
statutes. 

(f)  The  effectiveness  of  the  Farm  Labor 
Specialists  Promm. 

(g)  The  effecUveness  of  the  Regional 
\Farni  Labor  Enforcement  Committees. 

^    (h)  The  implemmtation  and  oversight 
of  regicmal  outreach  programs. 

142.20    R«gk>na(  Farm  Labor  Coordlnaled 
Entefcenient  ConmNtlae. 

(a)  Each  DOL  region  shall  establish  a 
Regional  Farm  Labor  Coordinated 
Enforcement  CommitteeVRegiooel 
Committee)  which  shfll/consist  of    « 
Regional  AdmfflSffators  of  WH.  OSHA. 
ETA.  the  Regional  Solicitor,  and  the 
Regional  MSFW  Monitor  Advocate. 
Each  Regional  Administrator  may 
designate  a  representative  at  the 
managerial  or  supervisory  level  to 
attend  the  Regional  Committee 
meetings. 

(b)  The  Regional  Committee  shall  be 
headed  by  the  Regional  Administrator 
for  the  Wage  and  Hour  Division. 

(c)  The  Regional  Committee  shall: 

(1)  Meet  regularly,  on  at  least  a 
quarterly  basis. 

(2)  Exchange  information  on 
enforcement  and  outreach  activities. 

(3)  Develop  a  %vritten  coordinated 
enforcement  strategy  each  year, 
specifying  for  the  region  all  information 
which  the  Regional  Committee  believes 
is  necessary  to  carry  out  the  program  in 
the  region.  The  written  strategy  shall  be 
furnished  to  the  National  Committee. 
T^e  National  Committee  may  direct  that 

Jte  regional  enforcement  strategy  be 
"  revised  based  upon  the  National 
Committee's  review.  The  regional 
offices  of  WH.  ETA.  and  OSHA  shall 
follow  the  enforcement  strategy  for  the 
year,  with  revisions  as  necessitated  by 
changing  circumstances  during  the  year. 
The  National  Committee  shall  be 
advised  of  any  such  revisions. 

(i)  This  strategy  shall  include  at  a 
minimum  all  information  called  for  by 
§42.24  (a)  through  (i],  taking  into 
account  particular  conditions  in  the 
region  (e.g.,  seasonality  of  the  farm  labor 
population).  Information  called  for  by 
§  42.25  ("Data  collection")  does  not 
need  to  be  included  in  the  vsTitten  / 
enforcement  strategy,  but  must  bc^ 
maintained  by  the  program  agen^es  and 
be  accessible  to  the  National  Comtnittee 
upon  request. 

(ii)  Otner  information  which  shall  be 
included  in  this  document  are:  > 

(A)  The  membership  of  the  I^gional 
Committee  and  Regional  staff  level 
working  group: 


(B)  Plans  for  coordinated  activities 
with  respect  to  housing  safety  and 
health  between  OSHA,  WH,  ETA.  and 
SOL: 

(C)  Information  on  cxirrent  design  and 
functioning  of  the  interagency 
complaint  referral  system: 

(D)  Specific  steps  for  providing 
assistance  to  stranded  migrant 
farmworkers: 

(E)  Special  problems  affiacting 
enforcement  under  the  protective 
statutes;  and 

(F)  Plans  for  outreach  programs  to 
fadUtate  cooperation  among  persons  or 
groups  affected  by  the  Department's 
farmworker  programs. 

(4)  Maintain  contacts  with  State 
agencies,  farm  labor  groups,  growers, 
and  other  interested  parties. 

(5)  Coordinate  cross-training  of  DOL 
enforcement  personnel  and  such  other 
enforcement  personnel  as  may  be 
appropriate  within  the  region. 

(d)  There  shall  be  a  Regional 
Committee  staff-level  working  group  in 
eadi  region  consisting  of  regional  staff 
representatives  from  WH,  ETA,  OSHA, 
SOL,  and  OSHA  State  Plan  Farm  Labor 
Coordinators  within  that  region.  This 
working  group  shall  meet  at  least 
monthly. 

(e)  The  designated  WH  Farm  Labor 
Specialist,  OSHA  Farm  Labor  Regional 
Coordinator,  and  USES  Regional  MSFW 
Monitor  Advocate  in  each  region  shall 
be  available  to  provide  staff  support  to 
the  Regional  Committee. 

(f)  The  Regional  Committee  shall  hold 
at  least  one  public  meeting  annually, 
transcribed  or  recorded  at  the  option  of 
the  Regional  Committee,  which  shall  be: 

(1)  Ihiblicized  to  all  appropriate 
MSFW,  agricultural  employers  and 
associations,  and  farmworker  advocates 
in  the  region: 

(2)  Conducted  by  the  director  of  the 
Regional  Committee  with  other 
appropriate  DOL  agency  representatives 
participating;  and 

(3)  Open  to  all  membei^  of  the  pubUc. 
^(g)  The  Regional  Committee  shall 

c^^-out  its  responsibilities  under  this 
part,  and  cooperate  with  the  National 
Committee,  in  such  manner  as  to  ensure 
the  uniform  and  effective 
implementation  of  coordinated 
enforcement  efforts. 

f  42.^1    Farm  Labor  Specialists  (ESA/WH). 
The  Assistant  Secretary  for  ESA  shall 
designate  WH  Investigators  as  Farm 
Labor  Specialists  (Specialists).  The 
Specialists  shall  be  assigned  to  WH 
cUi&h:t  offices  or  field  stations  under 
¥vH  district  offices  with  farmworker 
/field  activity,  as  designated  by  WH. 
'These  Specialists  shall  be  responsible 
for: 


(a)  Coordinating  activities  ^nder 
MSPA  and  FLSA; 

(b)  Coordinating  activities  under  the 
Immigration  and  Nationality  Act  (INA) 
as  amended  by  the  Immigration  Reform 
and  Control  Act  of  1986,  with  respect  to: 

(1)  Ensuring  employer  compliance 
with  terms  and  conditions  of 
employment  under  the  temporary  alien 
agricultural  labor  certification  (H-2A) 
program:  and 

(2)  Reviewing  employment  eligibility 
verification  and  related  records: 

(c)  Conducting  MSPA/FLSA/INA  farm 
labor  investigations: 

(d)  Serving  as  staff  advisors  and 
consultants  to  regional  and  district 
officials  on  MSPA/FLSA/INA 
enforcement  functions; 

(e)  Coordiiiating  MSPA/FLSA/INA 
activities  with  related  OSHA  and  ETA 
activities  (e.g.,  housing  inspections); 

(f)  Directing  special  migrant  and 
seasonal  farmworker  enforcement 
activities: 

(g)  Monitoring  the  farm  labor-related 
activities  of  certain  farm  labor 
contractors  and  growers  in  the  area  to 
ascertain  whether  those  against  whom 
WH  has  taken  enforcement  action  are 
operating  in  compliance  with  MSPA, 
FLSA,  and  INA; 

(h)  Conducting  technical  assistance 
and  public  information  programs  i 

regarding  MSPA,  FLSA,  and  INA  I 

enforcement  functions; 

(i)  Coordinating  referrals  to  and  from 
other  federal  and  State  agencies  with 
farm  labor  responsibilities: 

(j)  Ad\  ;sing  the  Regional  Committee 
regularly  on  actual  farm  labor 
conditions  of  employment  in  their 
geographic  areas  and  otherwise 
participating  in  regional  coordination 
activities  as  directed  by  the  Regional 
Committee:  and 

(k)  Providing  specialized  training  an 
MSPA,  FLSA.  and  INA  enforcement 
functions  as  may  be  required. 

142.22    Farm  LjrtxK  ContMrt  Peraons  and 
Ragional  CoortMMlors  (OSHA). 

(a)  OSHA  Area  Directors  shall  be 
responsible  for  ensuring  that: 

(1)  Migrant  farmworker  complaints 
and  referrals  are  evaluated  and 
appropriate  action  is  taken;  and 

(2)  Temporary  labor  camp  (TLC)  and 
field  sanitation  (FS)  inspections  are 
scheduled  promptly. 

(b)  OSHA  Area  Directors  shall 
designate  OSHA  compliance  officers  to 
serve  in  the  capacity  of  Farm  Labor 
Contact  Persons.  These  Farm  Labor 
Contact  Persons  shall  be  trained  in 
enforcement  of  the  Occupational  Safety 
and  Health  Act  and  all  OSHA  standards 
affecting  FS  and  TLC  and  shall  be 
designated  with  responsibility  for 
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conducting  a  significant  number  of  FS 
and  TLC  inspections. 

(c)  The  OSHA  Area  Directors  shall 
assign  the  Fann  Labor  Contact  Penoa 
to: 

(1)  Conduct  TLC  inspections  during 
periods  when  MSFW  housing  facilities 
are  occupied,  or  wHen  it  is  reasonably 
predictable  the  facilities  will 
imminently  be  occupied; 

(2)  Conduct  FS  inspections  in 
accordance  with  established  procedures; 

(3)  Serve  as  a  technical  advisor  on 
MSFW-related  matters; 

(4)  Train  other  compliance  officers  to 
conduct  FS  and  TLC  inspections;  and 

(5)  Perform  other  OSHA  duties, 
including  duties  not  related  to  MSFW 
OSHA  enforcement. 

(d)  Regional  Administrators  for  OSHA 
shall  designate  a  Farm  Labor  Regional 
Coordinator  to  coordinate  FS  and  TLC 
activities.  The  Farm  Labor  Regional 
Coordinators  shall: 

(1)  Coordinate  all  MSFW-related 
activity  within  the  Region's  jurisdiction, 
i.e.,  enforcement,  training,  outreach,  and 
public  information; 

(2)  Serve  as  representatives  of  the 
OSHA  Regional  Administrators  on  the 
Regional  Committee's  staff-level  ■ 
working  group:  and 

(3)  Perform  other  OSHA  duties. 

(e)  OSHA  shall  request  State 
designees  of  States  having  approved 
occupational  safety  and  health  plans, 
and  responsibility  for  conducting  a 
significant  number  of  FS  and  TLC 
inspections,  to  appoint  a  State  Farm 
Labor  Coordinator.  The  State  Farm 
Labor  Coordinator  shall: 

(1)  Coordinate  State  OSHA  FS  and 
TLC  inspections  and  other  MSFW 
enforcement  activities  consistent  with 
the  objectives  of  this  section;  and 

(2)  Represent  the  State  on  the 
Regional  Committee's  staff-level 
working  group. 

142.23  Monitor  A^ocatM  (ETA). 

.    (a)  Pursuant  to  20  CFR  653. 1 08  each 
•State  employment  service  agency  shall 
appoint  a  State  MSFW  Monitor 
Advocate. 

(b)  Pursuant  to  20  CFR  658.603.  ETA 
shall  appoint  a  Regional  MSFW  Monitor 
Advocate  in  each  ETA  regional  office. 

(c)  Pursuant  to  20  CFR  658.602,  ETA 
shall  appoint  a  National  MSFW  Monitor 
Advoc^e. 

142.24  Enforcement  strategy. 

Each  Regional  Committee  shall 
annually  prepare,  on  a  regional  basis,  a 
MSFW  labor  enforcement  strategy  for 
each  protective  statute  pursuant  to 
§  42.20(c)(3).  The  National  Committee 
staff-level  working  group  shall  review 
these  regioQ^  strategies  and  make 


appropriate  recommendations  to  the 
National  Committee.  The  National 
Committee  may  direct  that  the  regional 
enforcement  strategy  be  revised  to  better 
coincide  with  overall  DOL  strategies.  In 
reviewing  the  enforcement  strategies, 
the  National  Committee  8taff-lev«l 
working  group  shall  pay  particular 
attention- to: 

(a)  The  priorities  set  for  the  < 
investigation  and  enforcement  activities 
of  compliance  officers  and  investigators. 

(b)  Available  data  on  the  past  and 
current  levels  of  enforcement  of  the 
protective  statutes  in  the  region,       i 
including  the  data  collected  pursuant  to 
§42.25. 

(c)  The  level  of  attention  given  to 
directed  activity  as  distinguished  from 
complaint-initiated  compliance 
activities. 

(d)  The  capability  of  the  agency  to 
respond  quickly  and  thoroughly  to 
emergencies  involving  violations  of  any 
of  the  protective  statutes. 

(e)  The  level  of  priority  given  by  SOL 
to  farm  labor-related  enforcement 
activities  under  the  respective 
protective  statutes. 

(0  The  ability  of  agencies  to  respond 
quickly  and  effectively  to  resolve 
complaints. 

(g)  The  extent  to  which  agencies   i 
follow  through  with  appropriate 
remedies  and  sanctions. 

(h)  The  degree  to  which  agencies 
coordinate  and  cooperate  on  a  local  and 
regional  level. 

(i)  Other  activities  of  DOL  agencies 
related  to  MSFW  enforcement. 

S  42.25    Dats  collection. 

(a)  For  each  protective  statute  cited  in 
42.2(a),  WH.  OSHA.  and  SOL  shall 
regularly  collect  and  maintain  statistical 
data  reflecting  their  program  and 
enforcement  efforts  on  a  regional  and 
national  basis,  and  shall  maintain  such 
data  in  such  a  manner  that  the  data  can 
be  provided,  when  needed,  to  the 
National  and  Regional  Committees  upon 
request.  The  data  shall  be  summarized 
on  an  annual  basis.  This  data  shall 
include  at  least  the  items  specified  in 
this  section.  The  data  collected  will 
provide  a  basis  for  coordination  of 
enfdrcement  of  the  protective  statutes. 

(b)  The  statistical  data  maintained  by 
WH  on  MSFA.  FLSA.  and  IRCA 
enforcement  shall  include: 

(1)  Total  compliance  actions  covered 
by  each  Act,  showing  total  farm  labor 
confecactor  (FLC)  actions,  total  farm  labor 

'Contractor  employee  (FLCE)  actions, 
total  grower  actions,  total  concurrent 
FLSA  actions,  and  total  actions  resulting 
in  noncompliance; 

(2)  Total  types  of  assignments 
(Employment  Service  complaint,  other 
complaint,  or  directed):  : 


(3)  Total  types  of  complienoe  actions 
(conciliation,  full  investigation,  foUow- 
up  investigation,  other); 

(4)  TotercompHance  hours  etxpmdtd; 
-  (5)  Total  number  of  wori»rs  aRiBCted; 

(6)  Total  violations  by  categories  and 
type  of  violation; 

(7)  Total  compliance  actions  in  which 
civil  money  penalties  (CMPs)  are 
assessed  and  total  amount  assessed; 

(8)  Total  complianoe  actions  in  whidi 
CMPs  are  collected  and  total  amount 
collected. 

(c)  WH  shall  maintain  the  ibllawlng 
statistical  data  on  FLSA  enfordmient 
with  respect  to  en^loyees  working 
within  the  categories  of  Agriculture, 
Agricultural  Products,  and  Agricultural 
Services,  etc.,  and  varioussubcategories 
of  each  of  these  three  major  catmories: 

(1)  Total  number  of  completed 
investigations; 

(2)  Total  hours  spent  in  conducting 
investigations; 

(3)  Number  of  employees  found 
underpaid  (total,  under  minimum  wage 
provisions,  imder  overtime  provisions); 

(4)  Amount  of  iinderpayment  found 
due  (total,  under  minimum  wage 
provisions,  under  overtime  provisions); 

(5)  Total  number  of  employees  to 
whom  income  was  restuied;  and 

(6)  Total  amoimt  of  money  restored. 

(d)  OSHA's  field  sanitation  and 
temporary  labor  camp  enforcement 
statistical  data  shall  be  maintained  for 
each  region  on  a  State-by-State  basis, 
including  OSHA  State  Plan  States,  and 
shall  include: 

(1)  Number  of  complaints  received 
and  number  of  inspections  conducted  in 
response; 

(2)  Number  of  referrals  received  and 
number  of  inspections  conducted  in 
response; 

(3)  Number  of  programmed  or 
directed  inspections; 

(4)  Nimiber  of  violations  found  by 
type  of  violation  (serious,  virillful,  repeet 
and  other  than  serious); 

(5)  Total  number  of  employees 
affected  by  inspections; 

(6)  Approximate  total  houre  spent  on 
MSFW  camp  inspections; 

(7)  Number  of  inspections  for  which 
penalties  were  proposed  and  amount 
proposed;  and 

(8)  Number  of  inspections  for  which 
penalties  were  collected  and  amount 
collected. 

(e)  SOL  shall  maintain  statistical  data 
on  farm  labor-related  enforcement 
efforts  under  each  protective  statute 
which  shall  include: 

(1)  Total  cases  received  by  SOL; 

(2)  ActiohTt^Site  on  cases  (settled, 
referred  to  the  DOL  Office  of 
Administrative  Law  Judges,  civil  actions 
filed,  referrals  to  U.S.  Attorneys);  and 
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(3)  Results  of  cases  (including 
injunctions  and  license  revocations  and 
denials). 

(0  Complaint  response  data.  WH  and 
OSHA  shall  maintain,  annually,  a 
summary  of  aging  data  for  their 
respective  MSFW-related  activities 
under  MSPA,  INA,  FLSA  and  OSHA. 
respectively,  showing  aging  from  receipt 
of  a  complaint  or  completion  of  an 
investigation  until  referral  to  SOL  or 


other  final  action  by  the  enforcement 
agency.  SOL  shall  maintain  similar  data 
showing  aging  of  matters  between 
receipt  by  SOL  of  a  case  and  the 
completion  of  some  responsive  action 
on  the  case.  Where  available,  OSHA 
shall  maintain  data  showing  the  average 
length  of  time  between  receipt  of  a 
complaint  and  the  completion  of  the 
action  taken  in  response  to  the 
comnlaint.  Where  available,  WH  shall 


maintain  data  showing  complaints 
received,  complaints  on  hand,  and 
number  of  actions  completed  based  OO] 
complaints. 

Signed  at  Washington,  DC,  this  11th  day  of 
January,  1993. 
Lynn  Martiii, 
Secretary  of  Labor. 
fFR  Doc.  93-1041  Filed  1-15-93;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  282 
RIN  1810— AA62 

TerritofiM  and  Freely  Aasociatad 
States  Educational  Grant  Program 

AOENCY:  Department  of  Education. 
ACnON:  Final  regulations. 

SUMMARY:  The  Secretary  amends  chapter 
n  of  title  34  of  the  Code  of  Federal 
Regulations  (CFR),  containing 
regulations  for  the  Office  of  Elementary 
and  Secondary  Education  of  the  > 

Department  of  Education  (Department), 
to  add  a  new  part  282.  The  new  part 
includes  regulations  for  the  Territories 
and  Freely  Associated  States 
Educational  Grant  Program  authorized 
by  section  1005(a)(3)  of  chapter  1  of  title 
I  of  the  Elementary  and  Secondary 
Education  Act  of  1965,  as  added  by 
section  802(a)  of  the  National  Literacy 
Act  of  1991,  Pub.  L.  102-73.  These 
regulations  provide  standards  and 
requirements  for  the  administration  of 
that  program. 

EFFECTIVE  DATES:  These  regulations  t^e 
effect  either  45  days  after  pubUcation  in 
the  Federal  Register  or  later  if  Congress 
takes  certain  adjournments.  If  you  want 
to  know  the  effective  date  of  these 
regulations,  call  or  write  the  Department 
of  Education  contact  person.  A 
document  announcing  the  effective  date 
will  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Zulla  Toney^ffice  of  Elementary  and 
Secondary  Education,  School 
Improvement  Programs,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  2040.  FOB-6, 
Washington,  DC  20202.  Telephone: 
(202)  401-1154.  Deaf  and  hearing 
impaired  individuals  may  call  the 
Federal  Dual  Party  Relay  Service  at  1- 
800-877-8339  (in  the  Washington,  DC, 
202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m..  Eastern  time. 
SUPPt^MENTARY  INFORMATXW:  Section 
1005(a)(3)  of  chapter  1  of  title  I  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  (the  Act),  as  added  by 
section  802(a)  of  the  National  Literacy 
Act  of  1991,  provides  for  a  program  of 
competitive  grants  to  local  educational 
agencies  (LEAs)  in  named  Territories 
and  Freely  Assogiat^  States.  LEAs  in 
GuamjAingj3<^an  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Palau,  the  Federated  States  of 
Micronesia,  and  the  Republic  of  the 
Marshall  Islands  are  eligible  for  grants 
under  this  program.  The  grants  may  be 
used  for  educational  purposes  as 


described  in  section  1005(a)(3)(C)  of  the 
Act.  Section  1005(a)(3)(B)  of  the  Act 
establishes  a  formula  for  determining 
the  amount  of  the  chapter  1 
appropriations  to  be  reserved  Tor  this 
program. 

A  special  requirement  of  this  program 
is  that  the  regional  educational 
laboratory  for  the  Pacific  region  conduct 
the  competition  and  recommend  to  the 
Secretary  the  applications  that  should 
be  funded.  The  contract  to  operate  the 
educational  laboratory  for  the  Pacific 
region  is  currently  held  by  the  Pacific 
Region  Educational  Laboratory  (PREL), 
located  in  Honolulu,  Hawaii. 

These  regulations  establish  the  role  of 
PREL  with  respect  to  this  program  in 
somewhat  greater  detail  than  the  statute. 
The  il^lations  provide  that  PREL 
recces  applications  for  grants, 
conducts  the  competition  using  a  peer 
review  system,  and  makes 
recommendations  to  the  Secretary 
regarding  the  award  of  the  grants.  The 
Secretary  considers  these 
recommendations  in  accordance  with 
the  evaluation  criteria  contained  in  the 
regulations. 

These  regulations  describe  the 
requirements  and  standards  for  the 
administration  of  the  Territories  and 
Freely  Associated  States  Educational 
Grant  Program.  More  particularly,  the 
regulations  provide  guidance  and 
requirements  regarding  the  general 
provisions  applicable  to  this  program, 
the  kinds  of  projects  the  Secretary 
assists  imder  this  program,  how 
applicants  apply  for  grants,  and  the 
procedures  the  Secretary  uses  in  making 
•  grants,  including  the  criteria  and  other 
factors  that  the  Secretary  uses  in 
evaluating  applications. 

This  program  provides  support  to  the 
Territories  and  Freely  Associated  States 
for  activities  that  will  enable  students  to 
make  progress  toward  achieving  the 
high  levels  of  educational  performance 
envisioned  by  the  National  Education 
Goals.  Funds  available  under  this 
program  m^  be  used  by  grantees  to 
carry  out  mapy  of  the  specific  activities 
outlined  in  AMERICA  2000,  the 
President's  strategy  for  moving  the 
Nation  toward  achievement  of  the 
National  Education  Goals  by  the  year 
2000. 

The  appendix  to  the  regulation 
answers,  for  the  guidance  of  applicants, 
questions  posed  during  the 
development  of  the  regulations  that  are 
not  reflected  in  the  text  of  part  282. 

Analysis  of  Conunents  and  Changes 

On  Jime  24, 1992,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  this  program  in 
the  Fedwal  Register  (57  FR  20452).  In 


response  to  the  Secretary's  invitation  in 
the  NPRM,  seven  parties  submitted 
comments.  An  analysis  of  the  comments 
and  of  the  changes  in  the  regulations 
since  publication  of  the  NPRM  follows. 
Technical  and  other  minor  changes — 
and  suggested  changes  the  Secretary  is 
not  legally  authorized  to  make  under  the 
applicable  statutory  authority — are  not 
addressed. 

General 

Comment:  One  commenter  expressed 
appreciation  for  the  local  flexibility 
evident  throughout  the  rules.  The 
commenter  indicated  that  the 
regulations  allow  program  decisions  to 
be  made  by  LEAs  of  the  Pacific  and 
encoiuaged  the  Department  to  retain 
maximum  flexibility  in  the  final  rule. 

Discussion:  As  the  commenter 
indicated,  the  Secretary  sought  to 
provide  for  maximum  LEA  flexibility  in 
the  development  of  the  regulations.  The 
Secretary  believes  that  this  flexibility 
has  been  maintained,  and  indeed 
enhanced,  in  the  final  regulations, 
within  the  framework  of  the  governing 
law. 

Changes:  None. 

§282.2    Eligibility 

Comment:  One  commenter  asked 
whether  the  Territories  and  Freely 
Associated  States  Educational  Grant 
Program  changes  the  role  of  commimity 
colleges  in  serving  as  recipients  of  funds 
imder  the  Adult  Education  Act  (AEA). 

Discussion:  Section  1005(a)(3)  of  the 
Act,  which  authorizes  this  program, 
does  not  alter  present  funding 
arrangements  under  the  AEA  or  the  role 
of  particular  entities  in  applying  for 
grants  imder  the  AEA.  However,  section 
1005(a)(3)  provides  that  LEAs  are 
applicants  imder  this  program. 
Therefore,  if  an  LEA  applies  for,  and  is 
awarded,  funds  under  this  program  to 
be  used  for  AEA  purposes  (see 
§  282.11(a)(2)),  the  LEA  receives  the 
funds.  The  LEA  may,  of  course,  involve 
a  college,  through  contract,  in  providing 
program  services  within  the  entity  in 
question. 

Changes:  None. 

Comment:  One  commenter  requested 
that  the  territorial  government  in 
question,  rather  than  the  LEAs,  be 
named  as  recipients. 

Discussion:  The  governing  statute, 
section  1005(a)(3).  names  LEAs  as  the 
recipients  of  funds  under  this  program. 

Changes:  None. 

Comment:  One  commenter  asked  that 
the  four  States  of  the  Federated  States  of 
Micronesia  (Truk,  Kosrae,  Phonpei,  and 
Yap)  be  specifically  named  in  §  282.2  of 
the  regulations. 


Discussion:  Section  282.2  provides 
that  an  LEA  in  each  of  the  named 
jurisdictions  is  eligible  to  apply.  The 
terra  local  educational  agency  is  defined 
in  the  regulations.  Identifying  LEAs 
under  this  definition  is  a  matter  for  local 
resolution  in  consultation  with  the 
Department,  if  necessary,  rather  than  for 
Federal  determination  in  these 
regulations. 

Changes:  None. 

Section  282.13    Limitations  on  use  of 
funds  \ 

Comment:  One  commeniter  requested 
that  provision  be  made  for  use  of 
program  funds  for  construction  and 
repair  of  school  facilities. 

Discussion:  Section  1005(a)(3)  limits 
the  use  of  funds  to  direct  educational 
services.  For  this  reason,  the  regulations 
in  §  282.13(b)(3)  prohibit  the  use  of 
funds  for  construction,  remodeling,  or 
repair.  However,  the  Secretary  believes 
that  section  1005(a)(3)  can  be 
interpreted  to  permit  minor  remodeling 
and  repair  where  necessary  to  facilitate 
the  provision  of  direct  educational 
services  under  a  project.  The  Secretary 
believes  that  the  program  objectives 
would  be  served  by  affording  recipients 
the  flexibility  to  use  program  funds  for 
minor  remodeling  and  repair  for  this 
purpose. 

Changes:  Section  282.13(b)(3)  has 
been  revised  to  provide  for  the  limited 
use  of  program  funds  for  minor 
remodeling  and  repair,  if  necessary  to 
provide  direct  services. 

Section  282.15    Services  to  private 
school  children 

Comment:  One  commenter  requested 
clarification  as  to  whether  an  LELi\  may 
arrange  for  the  participation  of  private 
school  children  in  activities  assisted 
under  this  program. 

Discussion:  Section  1005(a)(3),  which 
provides  the  statutory  authority  for  the 
Territories  and  Freely  Associated  States 
Educational  Grant  Program,  is  contained 
in  the  chapter  1  statute.  However, 
section  1005(a)(3)  permits  an  LEA  that 
receives  program  Kmds  to  use  the  funds 
for  a  variety  of  purposes  not  confined  to 
chapter  1.  See  section  1005(a)(3)(C)  and 
§  282.11  of  these  regulations.  For 
example,  program  funds  may  be  used 
for  activities  consistent  with  the 
purposes  of  chapter  2  of  title  I  of  the 
Act,  the  Adult  Education  Act,  the 
Individuals  with  Disabilities  Education 
Act,  the  Library  Services  and 
Construction  Act,  or  the  Dwight  D. 
Eisenhower  Mathematics  and  Science 
Education  Act,  as  well  as  teacher 
training,  curriculum  development, 
instructional  materials,  or  general 
school  improvement  and  reform.  The 
activities  for  which  program  funds  may 


be  used  include  activities  in  which 
private  school  children  normally 
participate  under  the  appHcable 
program  laws.  For  example,  funds  under 
section  1005(a)(3)  may  be  used  for 
"activities  consistent  with  the  purposes 
of  chapter  1.  See  §  282.11(a)(1). 

Under  section  1017  of  the  Act, 
chapter  1  benefits  are  made  available  to 
private  school  children  on  an  equitable 
basis.  Serving  private  school  children  is 
thus  clearly  "consistent  with  the 
purpose  of  chapter  1.  Accordingly, 
section  1005(a)(3)  can  be  viewed  as 
authorizing  an  LEA  (in  the  relevant 
Territory  or  Freely  Associated  State)  to 
provide  services  to  private  school 
children  if  it  uses  section  1005(a)(3) 
funds  for  chapter  1  activities  imder 
§  282.11(a)(1)  of  the  regulations.  A 
similar  analysis  applies  to  other 
activities  Usted  in  §  282.11(a)(1),  (3)  and 
(5).  Moreover,  the  activities  Usted  in 
§  282.11(b)-(e)  are  generally  assisted 
imder  Federal  education  statutes,  such 
as  chapter  2  of  title  I  of  the  Act,  calling 
for  the  equitable  participation  of  private 
school  children. 

Under  these  circumstances,  if  the 
statutory  authority  for  the  activity  in 
question  provides  for  the  participation 
of  private  school  children,  the  Secretary 
interprets  section  1005(a)(3)  as 
authorizing  (but  not  requiring)  the 
participation  of  private  school  children 
if  the  activity  is  carried  out  by  an  LEA 
with  program  funds.  The  Secretary  does 
not  believe  that  Congress  intended  to 
prohibit  the  equitable  participation  of 
private  school  children  in  Federally 
assisted  activities  if  carried  out  in  the 
Territories  or  Freely  Associated  States — 
jurisdictions  where  private  schools 
contribute  substantially  to  the  provision 
of  elementary  and  secondary  education. 
These  services  must,  of  course,  be 
provided  by  the  grantee  in  a  manner 
comparable  to  that  called  for  under  the 
relevant  Federal  program  statutes  in 
order  to  ensure  consistency  with  law. 

Changes:  A  new  §  282.15  has  been 
added  to  reflect  this  interpretation.  , 

Sections  282.31-282.34    Grant 
procedures  I 

Comment:  A  number  of  commenters 
requested  clarification  of  the  process  for 
review  of  appUcations  and  the  role  of 
PREL  in  that  process.  The  commenters 
raised  matters  such  as  the  criteria  to  be 
used  by  PREL,  the  type  of  reviewers  to 
be  selected  by  PREL,  and  the  effect  of 
PREL's  recommendations.  One 
commenter  suggested  that  applications 
be  submitted  directly  to  the  Department 
rather  than  through  PREL. 

Discussion:  The  basic  role  of  PREL  in 
the  administration  of  this  program  is 
estabUshed  by  section  1005(a)(3).  * 


Section  100S(a)(3)(A)  states  that  the 
"Pacific  Regional  laboratory  in 
Honolulu,  Hawaii  *  *  *  shall  conduct  a 
competition  for  grants  under  the 
program." 

Subpart  C  of  the  final  regulations 
describes  the  review  process.  PREL 
must  receive  and  review  applications. 
PREL  must  also  apply  the  selection 
criteria  in  $  282.35  (see  §§  282.32(c)  and 
282.34(b)).  PREL  has  wide  latitude  in 
selecting  reviewers  but  must  provide  to 
the  Secretary  a  plan  describing  how  the 
review  will  be  conducted.  The 
Department  anticipates  that  this  plan 
will  discuss  the  types  of  reviewers  to  be 
selected  in  terms  of  background  and 
experience.  Moreover,  §  282.32(a)  of  the 
regulations,  as  revised  in  response  to 
comments,  requires  PREL  to  consult 
with  Territories  and  Freely  Associated 
States  regarding  the  plan,  a  provision 
that  should  provide  an  opportunity  for 
input  regarding  reviewer  selection. 

The  recommendations  of  PREL  are 
considered  by  the  Secretary  in 
determining  awards.  The  Secretary^ 
reviews  these  recommendations  i 
makes  the  final  determination. 
Department  does  not  expect  to  qbnduct 
a  duplicate  application  process,  but 
rather  to  review  the  recommendations  ot 
PREL  and  underlying  documentation. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  the  eligible  entities  have  an     ^ 
opportunity  to  comment  on  PREL'Klan 
for  review,  called  for  by  §  282.32(a).' 

Discussion:  The  Secretary  believes 
that  this  suggestion  will  advance 
broader  participation  in  the 
development  of  the  plan  by  the  affected 
entities. 

Changes:  Section  282.32(a)  has  been 
changed  to  require  PREL  to  consult  with 
the  Territories  and  Freely  Associated 
States  before  it  submits  its  plan  to  the 
Department. 

Section  282.21    LEA  applications 

Comment:  A  number  of  comments 
that  were  received  informally  during  the 
comment  period  recognized  the  need  for 
greater  coordination  among  educational 
agencies  and  institutions  within  each  of 
the  Territories  and  Freely  Associated 
States  in  developing  program 
applications. 

Discussion:  The  Secretary  beUeves 
that  there  is  a  need  for  greater 
coordination  by  LEAs  in  the 
development  of  prpgram  applications 
and  that  this  coordination  will  enhance 
the  effective  use  of  program  funds. 

Changes:  Section  282.21(b)  has  been 
revised  to  require  coordination  by  an 
LEA  with  other  appropriate  educational 
agencies,  organizations,  and  institutions 
that  are  in  the  relevant  entity  and  that 
serve  the  LEA's  area. 
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Section  282.36    Equitable  geographic 

distribution 

♦ 

Coaunent:  Several  conuneDtera  urged 
that  grants  under  thii  program  be  made 
in  equal  shares  to  eligible  entities. 

Discussion:  The  governing  law 
requires  that  grants  \mder  this  program 
be  "competitive  grants".  The  regulations 
are  designed  to  carry  out  this 
requirement.  A  regiilatory  provision 
calling  for  equal  shares  to  tne  eligible 
entities  would  be  inconsistent  with  the 
competition  requirement  in  the  statute. 
It  might  also  defeat  the  program's 
purpose  of  targeting  funds  where  they 
are  most  needed  and  can  be  used  most 
effectively.  The  equitable  geographic 
distribution  requirement  permits  PREL, 
in  making  its  recommendations,  to  take 
into  accoimt  appropriate  fectors  in  light 
of  local  conditions  and  local  input  in 
accordance  with  the  statute.         A 

Changes:  None. 

Comment:  One  commenter  asked 
whether  the  equitable  geographic 
distribution  provision  in  §  282.36  takes 
into  accoimt  demographics. 

•  Discussion :  The  Secretary 
understands  the  commenter  to  ask 
whether  population  is  one  of  the  factors 
that  could  be  taken  into  account  under 
§  282.36.  This  foctor.  among  othtos, 
could  be  taken  into  account  in  applying 
that  section. 

Changes:  None. 

Comment:  One  commenter 
recommended  that  each  entity  be 
guaranteed  a  pn^ect 

Discussion  .Section  1005(a)(3) 
requires  competition  for  grants  among 
LEAs  in  the  Territories  and  Freely 
Associated  States.  The  Department 
believes  that  this  provision  prdiibits  an 
absolute  guarantee  of  ■  project  to  each 
Territory  and  Freely  Associated  State. 

The  regulations  do  provide  for 
equitable  geographic  distribution 
(§  282.36).  This  should  operate  in  a  way 
to  reflect  the  considerations  raised  by 
the  commenter  within  the  framework  of 
the  statute. 

Changes:  None. 

Section  282. 4 1    Fiscal  agents 

Comment:  Several  commenters 
questioned  the  wisdom  of  §  282.41  in 
authorizing  PREL  to  serve  as  a  fiscal 
agent.  The  commenters  recoounended 
the  elimination  of  this  prpvision  to 
avoid  the  appearance  of  a  conflict  of 
interest. 

Discussion:  The  Secretary  believes 
that  accountability  for  program  funds 
was  a  major  concern  of  the  Congress  in 
the  enactment  of  section  1005(a)(3)  and 
that  accountability  is  essential  if  this 
program  is  to  be  administered 
successfully.  The  use  of  a  fiscal  agent  by 


a  grantee  is  one  means,  ahhou^  not  the 
exclusive  means,  of  assisting  a  grantee 
to  maintain  accountability.  The  use  of  a 
fiscal  agent  may  facilitate  the 
establishment  of  an  audit  trail  and  may 
otherwise  assist  a  grantee  in  accoimting 
for  funds,  as  well  as  in  saving  time  and 
expense  in  responding  to  audit  requests. 
The  distances  involved  in  monitoring 
grants  in  the  region  also  warrant  special 
consideration. 

For  these  reasons,  the  regulations 
included  provisions  for  the  use  of  a 
fiscal  agoit.  The  regulations  also  stated 
that  PREL  could,  at  the  discretion  of  a 
grantee,  be  used  as  a  fiscal  agent,  thus 
providing  grantees  desiring  to  use  a 
fiscal  agent  with  an  alternative  that  was 
available,  convenient,  knowledgeable, 
and  relatively  inexpensive.  Given  its 
role  in  the  region,  PREL  is  in  a  position 
to  provide  this  form  of  technical 
assistance.  However,  the  section  has 
been  revised  to  respond  to  the  concern 
of  commenters  regarding  the  appearance 
of  conflict  of  interest  without 
precluding  the  use  of  PREL  as  a  fiscal 
agent  where  it  would  serve  the  interest 
of  accountability.  It  is  believed  that 
§  282.41.  as  revised,  addresses  the 
obsOTvations  of  commenters  and  is  in 
keeping  with  the  broad  role  given  PREL 
by  Congress  in  section  1005(a)(3]. 

Changes:  The  section  is  revised  to 
provide  for  the  use  of  PREL  as  a  fiscal 
agent  for  a  grantee,  but  only  if  PREL  is 
selected  by  the  Department  to  serve  in 
that  role.  A  change  is  also  made  in 
§  282.32  (e)  and  (f)  to  strengthen  other 
provisions  regarding  accountability.  In 
this  connection,  reference  is  made  to  the 
provisions  in  EDGAR  relating  to 
accountability,  including  34  CFR  80.20. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
regulations  because  they  do  not  meet 
the  criteria  for  major  regulations 
established  in  the  order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
regulations  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  These  regulations  are  intended 
to  implement  statutory  provisions  and 
are  designed  to  provide  maximum 
flexibility  in  the  administration  of  this 
program. 

Paperwork  Reduction  Act  of  1980 

These  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
found  to  contain  no  information 
collection  requirements. 


Intet^govemmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened         J 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.256  Territories  and  Freely 
Associated  States  Educational  Giant 
Program.) 

List  of  Subjects  in  34  CFR  Part  282 

Education,  Elementary  and  secondary 
education.  Grant  programs — education. 

Dated  November  16. 1992. 
Lamar  Alexaadar, 
Secretary  (^Education. 

The  Secretary  amends  title  34  of  the 
Code  of  Federal  Regulations  by  adding 
a  new  pert  282  to  read  as  follows: 

PART  282— TERRITORIES  AND 
FREELY  ASSOCIATEO  STATES 
EDUCATIONAL  GRANT  PROGRAM 

Subpart  A— General 

282.1  What  is  tbs  Territories  and  Freely 
Associated  States  Educational  Grant 
Program? 

282 . 2  Who  is  eligible  to  receive  a  grant? 

282.3  What  regulatioas  apply  to  the 
program? 

282.4  What  definitions  apply  to  the 
program? 

Subpart  B— What  Kinds  of  Proiects  Does 
the  Saeretary  Aaaiat  Under  This  Program? 

282.11  What  activities  are  eligible  for 
assistance? 

282.1 2  What  school  improvement  and 
reform  activities  may  the  grantee 
conduct  under  $  282.11(e)7 

282.13  What  limitations  apply  to  the  use  of 
funds  under  this  program? 

282.14  What  priorities  may  the  Secretary 
establish? 

282.15  What  services  may  be  made 
available  to  private  school  children? 

Subpart  C— How  Ooaa  One  Apply  for  a 
Grant? 

282.21    How  does  a  local  educational  agency 
apply  for  a  grant  under  this  program? 

Subpart  D— Does  the  Secretary  Make  ■ 
Grant? 

282.31  How  is  a  competition  for  an  award 
conducted  for  this  program? 

282.32  How  does  PREL  conduct  a 
competition? 


282.33  How  does  the  Secretary  select 
applications  for  funding? 

282.34  How  does  the  Secretary  evaluate  an 
application? 

282.35  What  selection  criteria  does  the 
Secretary  use? 

282.36  To  what  extent  is  equitable 
geographic  distribution  considered? 

SubpMt  E— What  CondMont  Must  B«  Met 
by«Grant««7 

282.40  Do  applicable  laws  and  regulations 
govern  LEAs  that  receive  grants? 

282.41  May  a  grantee  use  a  fiscal  agent? 

282.42  Under  what  circumstances  does  the 
Secretary  make  continuation  awards? 

282.43  What  reports  may  the  Secretary 
require? 

Authority:  20  U.S.C.  2711(a)(3),  unless 
otherwise  noted. 

Subpart  A— General    | 

f  282.1    What  !•  the  T«rrhorl««  and  FrMly 
Aaaociated  States  Educational  Grant 
Program? 

Jhe  Territories  and  Freely  Associated 
States  Educational  Grant  Program  is 
designed  to  provide  financial  assistance 
in  the  form  of  competitive  grants  to 
local  educational  agencies  (LEAs)  in 
Guam,  American  Samoa,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Palau,  the  Federated  States  of 
Micronesia,  and  the  Republic  of  the 
Marshall  Islands.  The  grants  may  be 
used  for  educational  purposes  as 
described  in  §282.11. 

(Authority:  20  U.S.C  2711(a)(3)) 

§212.2    Whoiaellgitilelorwidveagrant? 

A  local  educational  agency  (LEA)  in 
any  one  of  the  following  jurisdictions  is 
eligible  to  receive  a  grant. 

(a)  Guam. 

(b)  American  Samoa. 

(c)  The  Commonwealth  of  the 
Northern  Mariana  Islands. 

^     (d)  Palau. 

(e)  The  Federated  States  of 
Micronesia. 

(f)  The  Republic  of  the  Marshall 
Islands. 

(Authority:  20  U.S.C  2711(a)(3)) 

1212.2    What  ragulationa  apply  to  the 
program? 

The  following  regulations  apply  to  the 
Territories  and  Freely  Associated  States 
Educational  Grant  Program: 

(a)  The  Education  Etepaitment  General 
Administrative  Regulations  (EE)GAR)  as 
follows: 

(1)  34  CFR  part  75  (Direct  Grant 
Programs),  except  that  34  CFR  75.720(b) 
regarding  the  frequency  of  certain 
reports  does  not  apply. 

(2)  34  CFR  part  77  (Definitions  that 
Apply  to  Department  Regulations). 

(3)  34  CFR  part  79  (Intergovernmental 
Review  of  Department  of  Education 
Programs  and  Activities). 


(4)  34  CFR  part  80  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments). 

(5)  34  CFR  part  81  (General  Education 
Provisions  Act — Enforcement). 

(6)  34  CFR  part  82  (New  Restrictions 
on  Lobbying). 

(7)  34  CFR  part  85  (Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)). 

(8)  34  CFR  part  86  (Drug-Free  Schools 
and  Campuses). 

(b)  The  regulations  in  this  part  282. 

(Authority:  20  U.S.C  2711(a)(3)) 

1282.4   What  definitions  appty  to  the 
program? 

(a)  Definitions  in  EDGAR.  The 
following  terms  use(^>in  this  part  are 
defined  in  34  CFR  pA:t  77: 
Applicant,  Application.  Department, 

EDGAR,  Grantee,  Grants,  Project, 
Secretary 

(Authority:  20  U.S.C  2711(aM3)) 

(b)  Other  definitions.  The  following 
definitions  also  apply  to  this  part: 

Freely  Associated  State  means  (1)  the 
Federated  States  of  Micronesia.  (2)  the 
Republic  of  the  Marshall  Islands,  and  (3) 
Palau  if  its  Compact  of  Free  Association 
is  approved  in  accordance  with  law. 

Local  educational  agency  (LEA) 
means  a  pu^tlic  board  of  education  or 
other  public  authority  legally 
constituted  within  a  Territory  or  Freely 
Associated  State  for  either 
administrative  control  or  direction  of,  or 
to  perform  a  service  function  for,  public 
elementary  or  secondary  schools  in  a 
city  school  district  or  other  political 
subdivision  of  a  Territory  or  Freely 
Associated  State,  or  a  combination  of 
school  districts  as  are  recognized  in  a 
Territory  or  Freely  Associated  State  as 
an  administrative  agency  for  its  public 
elementary  or  secondary  schools.  The 
term  includes  any  other  public 
institution  or  agency  having 
administrative  control  and  direction  of 
a  public  elementary  or  secondary 
school. 

National  Education  Goals  means  the 
following  goals  to  be  achieved  by  the 
year  2000: 

(1)  All  children  will  start  school  ready 
to  learn.  , 

(2)  The  high  school  graduation  rate 
will  increase  to  at  least  90  percent. 

(3)  Students  will  leave  grades  four, 
eight,  and  twelve  having  demonstrated 
competency  in  challenging  subject 
matter,  including  English,  mathematics, 
science,  history,  and  geography,  and 
every  school  will  ensure  that  all 
students  learn  to  use  their  minds  well, 


so  that  they  may  be  prepared  for 
responsible  citizenship,  further 
learning,  and  productive  employment  in 
oiu  modem  economy. 

(4)  Students  will  be  first  in  the  worid 
in  science  and  mathematics 
achievement. 

(5)  Every  adult  will  be  Uterate  and 
will  possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exntdse  the  rights  and 
responsibilities  of  citizenship. 

(6)  Every  school  will  be  free  of  drugs 
and  violence  and  will  offer  a  disciplined 
environment  conducive  to  learning. 

PREL  means  the  Pacific  Region 
Educational  Laboratory  in  Honolulu, 
Hawaii,  or  its  successor. 

Territory  means  (1)  Guam,  (2) 
American  Samoa,  (3)  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  (4)  Palau  imtil  its  Compact 
of  Free  Association  is  approved  in 
accordance  with  law. 

(Authority:  20  U.S.C  2711(a)(3)) 

Subpart  B— What  Klnda  of  Pro|«cU 
Doea  the  Secretary  Aaalat  Urtdar  Thia 
Program? 

5282.11  WliLtactivltiaoareeligMefor 
assistance? 

Under  this  program,  the  Secretary 
awards  grants  for  projects  to— 

(a)  Conduct  activities  consistent  with 
the  purposes  of —  v 

(1)  Title  I  of  the  Elementary  and 
Secondary  Education  Act  of  1965, 
including  chapter  1,  which  includes  the 
Even  Start  program,  and  chapter  2  of 
that  title; 

(2)  The  Adult  Education  Act: 

(3)  The  Individuals  with  Disabilities 
Education  Act; 

(4)  The  Library  Services  and 
Construction  Act;  or 

(5)  The  Dwight  D.  Eisenhower 
Mathematics  and  Science  Education 
Act; 

(b)  Develop  and  provide  preservice 
and  inservice  training  for  elementary 
and  secondary  school  teachers; 

(c)  Develop  curricula; 

(d)  Develop  and  acquire  instructional 
materials;  or 

(e)  Develop  and  conduct  general 
school  improvement  and  reform 
activities. 

(Authority:  20  U.S.C  2711(a)(3)) 

5282.12  What  achooi  Improvement  and 
raform  acthrMee  may  a  grantae  conduct 
under  1282.1 1(a)? 

The  following  illu8tra|6s  the  types  of 
school  improvement  ana  reform 
activities  that  a  grantee  may  conduct 
with  funds  under  this  pn^ram: 

(a)  The  establishment  of  skill  centers 
to  provide  job  skills  diagnosis  and 
referral  services. 
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(b)  The  fanning,  design,  and 
op)eration  of  model,  innovative  schools 
that— 

(1)  Employ  the  most  effective  methods 
of  teaching  and  learning; 

(2)  Use  the  latest  educational 
technologies;  and 

(3)  Are  specially  tailored  to  meet  the 
educational  needs  of  the  children  in  the 
area  to  be  served. 

(c)  The  establishment  of  academies  to 
provide  intensive  training  for  school 
leaders  and  principals  In  instructional 
leadwship,  school-based  management, 
effective  sdiool  reform  strategies,  and 
implementation  of  school-level 
accountability  medianisms.       ^ 

(d)  The  establishment  of  academies 
for  teachers  to  ensure  they  possess  the 
knowledge  and  skills  to  help  students 
meet  high  standards  for  academic 
achievement  in  the  five  core  academic 
disciplines  listed  in  the  National 
Education  Goals. 

(e)  Preschool  programs  that  will 
enable  disadvantaged  and  disabled 
children  to  have  access  to  high  quality 
programs  that  help  prepare  them  for 
school. 

(f)  Programs  designed  to  strengthen 
the  knowledge  and  skills  of  elementary 
and  secondary  students  in  English, 
mathematics,  science,  history,  and 

geograpfay-         ,      .       ,      ,     .,. 
(gj  Programs  that  involve  famiues. 

communities,  and  businesses  in  the 

planning  and  operation  of  educational 

programs  for  children. 

(h)  F'rograms  to  enhance  parental 
educational  choice. 

(i)  Other  programs  to  advance  the 
National  Education  Coals  or  other 
comprehensive  educational  goals  or 
priorities  estal>lisbed  by  the  relevant 
Territory.  Freely  Associated  State,  or 
LEA. 

(Authority:  20  U.S.C  27n(aK3)) 

S282.13    What  limMatione  appty  to  the  use 
of  funds  uMar  this  program? 

(a)  A  gram^may  use  funds  available 
under  this  pwTonly  to  provide  direct 
educational  services. 

(b)  For  the  purposes  of  this  part,  direct 
educational  services — 

(1)  Means  activities  that  are  designed 
to  improve  student  achievement  or  the 
quaUty  of  education; 

(2)  includes  instructional  services  for 
students  and  teacher  training; 

(3)  Does  not  include  construction,  but 
includes  minor  remodeling  or  repair  if 
the  minor  remodeling  or  repair — 

(i)  Is  necessary  to  provide  direct 
services; 

(ii)  Does  not  exceed  10  percent  of  the 
arrourtof  the  grant;  and 

(iii)  Is  specifically  approved  by  the 
Sacretary, 


(Authority:  20  UAC  2711(aM3)) 

S2t2.14    WtatpriorWaainaythaSaeratary 
•stabUsh7 

(a)  The  Secretary  may  establish  as  • 
priority,  in  any  fiscal  year,  one  or  more 
of  the  activities  cont^ned  in  §§  282.11 
and  282.12. 

(b)  The  Secretary  announces  these 
priorities  in  a  notice  published  in  the 
Federal  Register. 

(Authority:  20  U.SX1  2711(«K3)) 

S282.15    What  aervtoaa  may  IM  made 
avaNaWa  to  prfvala  aohoel  chUdranT 

(a)  A  grantee  may  provide  services  to. 
or  for  the  benefit  of,  children  in  private 
schools  under  this  program  if  the 
grantee  is  carrying  out  activities 
described  in  §  282.11(a)  (1).  (3).  and  (5) 
and  §  282.11  (b)  through  (e). 

(b)  If  the  grantee  provides  services  to, 
or  for  the  benefit  of.  private  school 
children,  it  must  do  so  in  a  manner 
comparable  to  that  under  which  these 
services  are  provided  pursuant  to  the 
activity  in  question  when  carried  out 
pursuant  to  an  authorization  statute 
specified  in  §  282.11(a)  (1).  (3).  and  (5). 

Example:  Pursuant  to  §  282.11(a)(1),  an 
LEA  under  this  program  carries  out  activities 
consistent  with  the  purposes  of  Chapter  1  of 
title  1  of  the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended.  Under 
chapter  1,  private  school  children  receive 
services  on  an  equitable  basis.  Private  school 
children  may  be  senred  under  the  chapter  1 
activity  carried  out  liy  the  LEA  with  funds 
under  thb  program.  The  services  may  be 
provided  in  a  manner  comparable  to  that 
under  which  they  would  be  provided  under 
chapter  1. 

Subpart  C— How  Does  One  Apply  for  a 
Grant? 

§282^1    How  doaa  a  local  educational 
agency  apply  for  a  grant  under  this 
program? 

(a)  In  order  to  compete  for  a  grant 
under  this  part,  an  LEA  shall  submit  an 
application  to  PREL  for  consideration. 
The  LEA  shall  submit  the  application  in 
accordance  with  deadlines  and  other 
administrative  procedures  established 
by  PREL. 

(b)  Prior  to  submission  of  the 
application,  the  LEA  shall,  through 
means  selected  by  it,  coordinate, 
regarding  the  development  of 
application,  with  appropriate 
educational  agencies,  institutions,  and 
organizations  that  are  in  the  Territory  or 
Freely  Associated  State  and  that  serve 
its  area. 

(Authority:  20  U.S.C.  2711(a)(3)) 


Subpart  D    HowOe— IhaSacreffy 
Make  a  Grant? 

§282^    Howlaacompettttenforaneward 
uondectod  ♦or  iMe  pregrewT 

PREL  conducts  competitions  for 
awards  fot'  this  program  on  behalf  of  the 
Secretary. 
(Authority:  20  U.S.C  271 1(a)(3))  ^ 

IM2J2    Hew  doee  PREL  conduct  a 
compeUtfon? 

To  conduct  a  competition  under  this 
program,  PREL  shall — 

(a)  Provide,  after  consultation  with 
the  Territories  and  Freely  Associated 
States,  a  plan  to  the  Secretary  describing 
how  the  review  will  be  conducted; 

(b)  Use  a  peer  review  system  to  review 
and  rate  appUcations  for  awards; 

(c)  Review  the  applications  in 
accordance  %vith  the  regulations  in  this 

part; 

(d)  Inform  the  Secretary  of  the  reaults  > 
of  the  review;  ^ 

(e)  Make  recommendations  to  the 
Secretary  regarding  the  award  of  grants 
and  the  adequacy  of  the  steps  taken  by 
each  applicant  for  which  a  grant  is 
recommended  to  ensure  accoimtability' 
for  grant  funds  and  including  provisions 
in  34  CFR  80.20;  and 

(f)  Make  recommendations  to  the 
Secretary  regarding  monitoring  of 
grants. 
(Authority:  20  U.S.C  2711(aK3)) 

S282.33    How  does  the  Sacratary  aelaet 
appUcationa  for  turtding? 

In  determining  the  order  of  selection 
for  awards  imder  this  program  the 
Secretary  considers — 

(a)  The  selection  criteria  in  §  282.35; 
and 

(b)  The  recommeDdations  of  PREL. 

(Authority:  20  U.S.C  2711(a)(3)) 

$282.34    How  doee  the  Secretary  avaluata 
an  application? 

(a)  The  Secretary  evaluates  an 
application  for  a  grant  under  this  part 
on  the  basis  of  the  criteria  Usted  in       | 
§  282.35.  The  Secretary  awards  a 
maximum  of  100  points  for  all  the 
criteria.  The  maximum  possible  score 
for  each  criterion  is  indicated  in  i 
parentheses  after  the  criterion.              I 

(b)  In  making  recommendations  to  the 
Secretary  with  respect  to  the  award  of 

a  grant  and  the  amount  to  be  awarded, 

PREL  shall  use  the  criteria  and 

additional  factors  included  in  this 

subpart. 

(Authority:  20  U.S.C.  2711(a)(3)) 

$282.35    VMiateelectioncrttariadoeeiiel 
Secretary  uee? 

The  Secretary  uses  the  following 
selection  criteria  in  evaluating  each 
application: 
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(«}  Bdacaiiimd  need.  (2S  points)  Tbe 
Secretary  reviews  each  application  to 
determine  the  extent  of  tne  educational 
need  in  the  area  to  be  served  and  the 
extent  to  which  the  proposed  project  is 
likely  to  address  that  need  efiectively. 
including — 
''       (Ij  The  manner  in  wliich  the 

applicant  has  identified  t^  adacational 
need  to  be  addresaed  by  the  profact; 

(2)  Tlie  relative  gravity  of  me 
educational  need  in  tbe  applicant  LEA 
as  compared  with  educational  need  in 
LEAs  in  othnr  Territories  and  Freely 
Associated  States: 

(3)  The  likely  effectiveness  of  the 
proposed  project  in  addressing  the  need 
on  a  basis  that  will  provide  sustained 
educational  benefits  throughout  the  area 
to  be  served  over  an  extended  period  of 
time;  and        "^ 

(4)  The  extent  to  whidi  the  proposed 
project  addresses  educational  goals  or 
priorities  as  established  by  the  relevant 
LEA,  Territory,  or  Freely  Associated 
State. 

(bj  Rehtionship  to  the  National 
Education  Goals.  (15  points)  Tlie 
Secretary  reviews  each  application  to 
determine  the  effectiveness  with  which 
the  proposed  project  will  further  the 
achievement  in  the  area  to  be  served  of 
one  or  more  of  the  National  Education 
Goals  and  of  other  comprehensive 
educational  goals  or  priorities 
established  by  the  relevant  LEA. 
Territory,  or  Freely  Associated  State  to 
be  served. 

(c)  Plan  of  Operation.  (25  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation  for  the  project,  including — 

(1)  The  adequacy  of  the  description  of 
the  services  to  be  provided; 

(2)  The  feasibility  of  the  scope  of  the 
projact; 

(3)  The  quality  of  the  design  of  the 
project; 

(4)  The  extent  to  which  the  project 
includes  specific  intended  outcomes 
that— 

(i)  Will  accomplish  the  purposes  of 
the  program; 

(ii)  Are  attainable  within  the  budget 
period,  given  the  project's  budget  and 
other  resources; 

(iii)  Are  objective  and  measurable; 
and 

(iv)  For  a  multi-year  project,  include 
specific  objectives  to  be  met,  during 
each  budget  period,  that  can  be  used  to 
determine  the  progress  of  the  project 
toward  meeting  its  intended  outcomes; 

(5)  The  extent  to  which  the  plan  is 
effective  and  ensiu^s  proper  and 
efficient  administration  of  the  project; 

(6)  The  quality  of  the  applicant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective  and  intended 

( 


outooDie  during  the  period  of  Federal 
fundfaag; 

(7)  How  the  applicant  will  ensure  tibat 
project  participants  who  are  otherwise 
eligible  to  participate  are  selected 
without  sagard  to  race,  color,  national 
origin,  gailder,  age.  or  disabling 
conditioi;  mud 

{6)  The  axtant  to  vfhkh  the  applicant 
will  coordinate  activities  with  other 
local  or  federally  funded  programs  or 
projects. 

(a)  Budget  and  cost  effectiveness.  (5 
pointy  The  Secretary  reviews  each 
application  to  determine  the  extent  to 
which — 

(1)  The  budget  is  adequate  to  support 
the  oroject;  and 

(2)  Coats  are  reasonable  in  relation  to 
the  objectives  of  the  project 

(e)  Quality  of  key  personnel.  {10 
points) 

(1)  The  Secretary  reviews  eadi 
application  to  determine  the  quality  of 
the  key  personnel  the  applicant  plans  to 
use  on  the  project,  including — 

(i)  Tbe  qualifications  of  the  project 
director  (if  one  is  to  be  used); 

(ii)  The  qualifications  of  each  of  the 
other  key  personnel  to  be  used  in  the 
project: 

(iii)  The  time  that  each  person 
referred  to  in  paragraphs  (e)(1)  (i)  and 
(ii)  of  this  section  will  commit  to  the 
project:  and 

(iv)  iiow  the  applicant,  as  part  of  its 
nondiscriminatory  emplojonent 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  disabling  condition. 

(2)  To  determine  personnel 
qualifications  imder  paragraph  (d)(1)  of 
this  section,  the  Secretary  considers — 

(i)  Experience  and  training,  in  fields 
related  to  the  objectives  of  the  project: 
•and 

(ii)  Any  other  qualifications  that 
pertain  to  the  quaUty  of  the  project. 

(3)  hi  applying  this  criterion,  the 
Secretary  takes  into  ac^unt  special 
circumstances  that  may  affect  the  ability 
of  an  applicant  to  recruit  experienced  or 
highly  credentialed  personnel. 

(f)  Evaluation  plan.  (15  points)  The 
Secretary  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicant's  methods  of 
evaluation — 

(1)  Are  appropriate  to  the  project; 

(2)  Will  aetermine  how  successful  the 
project  is  in  meeting  its  intended 
outcomes; 

(3)  To  the  extent  possible,  will 
produce  objective  and  quantifiable  data; 
and 

(4)  Take  into  account  responses  to  the 
project  from  parents,  teachers  and  other 


community  mendMrs  in  the  area  to  be 

served. 

(Cioss-nfBCBiica:  See  34  CFR  7S.S90 

Evaluation  by  the  grantoe.) 

(g)  Commitment  and  capacity.  (5 
points)  The  Secretary  reviews  each 
application  to  detarmine  the  applicant's 
commitment  to  the  effective  operation 
of  the  project  and  the  likelihood  of  the 
applicant's  continued  efforts  to  carry 
out  the  project  whan  Federal  assi stance 
under  this  part  ends. 

(Authority.  20  U.S.Q  2711(a)(3)) 
1282^    Tawhataxtantlaaqultabta 


In  determining  whether  to  make  an 
award  and  in  determining  the  amount  of 
the  award,  the  Secretary  considers  the 
extent  to  which  approval  of  the 
application  will  contribute  to  a  bir  and 
equitable  geographic  distribution  of 
funds  afidservices  undar  this  program 
among  the  LEAs  in  the  Territories  and 
Freely  Associated  States. 

(Authority:  20  U.S.C.  2711(a)(3)) 

Subpart  E— What  Condtttona  Must  tw 
Mat  by  a  Grantaa? 

1282.40    Doappllcabielawaand 
raguiationa  0ov*m  LEAs  that  raealva 
granta? 

An  LEA  in  a  Territory  or  a  Freely 
Associated  State  that  receives  a  grant 
imder  this  program  is  subject  to  all  laws, 
regulations,  and  requirements 
applicable  to  this  program. 

(Authority:  20  U.S.C  2711(a)(3);  Pub.  L  9^ 
239,  section  105(a)) 

f  282.41    May  a  grantee  uaa  a  flacal  agent? 

(a)  A  grantee  may  contract  to  use  a 
fiscal  agent  in  the  financial 
administration  of  the  grant. 

(b)  The  grantee  may  use  grant  funds 
to  reimburse  a  fiscal  agent  only  for 
direct  costs  in  carrj'ing  out  the  duties  of 
a  fiscal  agent. 

(c)  The  Department  may  select  a  fiscal 
agent  for  a  grantee.   . ' 

(d)  PREL  may  serve  as  a  fiscal  agent 
only  if  selected  by  the  Department. 

(Authority:  20  U.S.C.  2711(a)(3)) 

1282.42    Undar  what  dreumatancaa  doaa 
tt)a  Sacratary  make  continuation  awards? 

(a)  The  Secretary  may  make  a 
continuation  award  for  a  budget  period 
after  the  first  budget  period  of  an 
approved  multi-year  project  under  this 
prooam,  if—  I 

(1)  The  conditions  in  34  CFR     ' 
75.253(a)  are  met;  and 

(2)  Any  evaluation  of  the  project  that 
has  been  conducted  indicates  that  the 
continuation  of  the  project  will  lead  to 
sustained  educational  improvement  in 
the  area  to  be  served. 
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(b)  In  detennining  whether  to  make  a 
continuation  award,  the  Secretary 
requests  and  takes  into  account  the 
recommendations  of  PREL. 

(Authority:  20  U.S-C  27H(a)(3)) 

i2n.43   What  refMTls  may  the  Secretary 
require? 

The  Secretary  may  require  a  grantee  to 
submit  reports  containing  information 
the  Secretary  finds  necessary  to  carry 
out  the  Secretary's  functions  under  this 
program. 

(Authority:  20  U.S.C  2711(a)(3)) 
Note:  This  appendix  will  not  be  codified  in 
theCIoda  of  Federal  Regulations. 

Appendix 

The  fallowing  paragraphs  response  to 
questions  raised  during  the  development  of 
the  regulations  for  this  program  that  are  not 
specifically  addressed  in  34  CFR  part  282. 

1.  May  two  or  more  local  educational 
agencies  apply  as  a  group  or  consortium? 

Two  or  more  local  educational  agencies 
■  may  apply  as  a  group  for  a  grant  under  this 
program.  Group  applications  must  comply 
with  the  regulations  in  SS  75.127-75.129  of 


EDGAR.  Under  these  regulations,  if  a  group 
of  LBAs  applies  for  a  grant,  the  members  of 
the  group  must  either  designate  one  member 
of  the  group  to  apply  for  the  grant  or 
establish  a  separate  LEA  to  apply  for  the 
grant.  The  members  of  the  group  must  enter 
into  an  agreement  meeting  the  requirements 
of  §  75.128(b)  of  EDGAR.  The  applicant  for 
the  group  is  the  grantee  and  is  legally 
responsible  for  the  use  of  all  grant  hinds  and 
ensuring  that  the  project  is  carried  out  by  the. 
group  in  accordance  with  Federal 
requirements.  Each  member  of  the  group  is 
legally  responsible  to  carry  out  the  activities 
it  agrees  to  perform  and  use  the  funds  that 
it  receives  under  the  group  agreement  in 
accordance  with  Federal  requirements  that 
apply  to  the  grant. 

2.  What  are  the  contents  of  an  application 
that  an  LEA  must  submit? 

The  Secretary  will  prepare  an  application 
package  describing  the  contents  of  the 
application.  Sections  75.111-75.117  of 
EDGAR  describe  the  information  required  to 
be  included  in  t^e  application.  In  general,  an 
applicant  must  be  prepared  to  describe  the 
project,  the  key  personnel,  the  resources,  and 
the  evaluation  plan,  and  must  assure 
compliance  with  appropriate  requirements  of 
law:  The  applicant  must  also  include  a 
proposed  project  {>eriod  and  a  timeliee,  and 


must  demonstrate  the  applicant's  capability 
to  conduct  the  project. 

In  addition,  the  Secretary  anticipates  that 
an  applicant  will  be  required  to  describe  how 
the  applicant's  project  will  make  roigress 
towards  achieving  one  or  more  of  oie 
National  Education  Goals  and  other  priorities 
of  the  applicant 

3.  What  financial  reports  will  a  grantee  be 
required  to  submit? 

Section  80.41  of  EDGAR  describes  a 
grantee's  financial  reporting  requirements.  A 
grantee  shall  submit  quarterly  financial  status 
reports.  , 

4.  What  is  the  length  of  the  project  and 
budget  periods? 

The  Secretary  approves  a  project  period  of 
up  to  36  months  and  a  budget  period  of  not 
more  than  12  months  for  a  grant  under  this 
program.  Section  75.118  of  EDGAR  contains 
regulations  regarding  applications  for 
continuation  awards. 

5.  What  is  the  role  of  PREL  in  the 
consideraUon  of  applications  for 
continuation  awards? 

The  Secretary  consults  with  PREL  with 
respect  to  the  making  of  these  awards. 
(Authority:  20  U.S.C  2711(a)(3)) 
[FR  Doc.  93-1133  Filed  1-15-93;  8:45  ami 
BtLUNG  axe  4eoo-oi-M 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharic 
Adminlatratlon 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4553-1] 

Coaatal  Nonpoint  Source  Pollution 
State  Program  Guidance  Documenta 

AGENCCS:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce  and  Environmental 
Protection  Agency  (EPA). 
ACTION:  Notice  of  availability  of  final 
guidance  documents. 

SUMMARY:  Section  6217  of  the  Coastal 
Zone  Act  Reauthorization  Amendments 
of  1990  (CZARA)  requires  States  vrith 
federally  approved  coastal  zone 
management  programs  to  develop 
Coastal  Nonpoint  Pollution  Control 
Programs  to  be  approved  by  NOAA  and 
EPA.  The  State  coastal  nonpoint 
programs  are  to  be  jointly  implemented 
by  State  coastal  zone  management  and 
nonpoint  source  agencies.  Pursuant  to 
section  6217,  EPA  and  NOAA  are  today 
publishing  two  guidance  documents  to 
assist  States  in  developing  those  coastal 
nonpoint  programs. 

First,  under  section  6217(g).  EPA  is 
publishing  guidance  specifying 
management  measures  to  control 
nonpoint  source  pollution  from  the 
following  sources:  agriculture, 
silviculture,  urban  runoff, 
hydromodification,  and  marinas.  The 
guidance  also  includes  management 
measures  that  generally  provide  other 
tools  available  to  address  nonpoint 
pollution;  these  tools  include  wetlands 
protection,  riparian  areas,  and  vegetated 
treatment  systems.  Pursuant  to  section 
6217(b),  the  management  measures 
specified  in  State  coastal  nonpoint 
pollution  control  programs  must  be  "in 
conformity"  with  this  guidance. 

Second,  EPA  and  NOAA  are  jointly 
publishing  guidance  on  the 
development  and  approval  of  state 
coastal  nonpoint  pollution  control 
programs.  These  programs  will  be 
implemented  through  state  coastal  zone 
management  proems,  approved  by 
NOAA,  and  nonpoint  source  control 
management  programs,  approved  by 
EPA. 

DATES:  State  coastal  nonpoint  pollution 
control  programs  must  be  submitted  to 
NOAA  and  EPA  for  approval  by  July  19, 
1995.  Therefore,  EPA's  guidance 
specifying  management  measures  to 
control  nonpoint  pollution  will  be 
effective  imn^diately.  As  guidance  and 
therefore  a  ^tement  of  policy,  the 


management  measures  guidance  is  not 
subject  to  the  requirement  under  5 
U.S.C  section  553(d)  that  thirty  days 
elapse  from  the  date  of  publication 
before  the  document  becomes  effective. 
Moreover,  EPA  believes  it  also  has  good 
cause  to  make  the  management 
measures  guidance  effective 
immediately.  First,  CZARA  section 
6217(a)  explicitly  requires  States  to 
submit  their  programs  to  NOAA  and 
EPA  "In]ot  later  than  30  months  after 
the  date  of  the  publication  of  final 
guidance  under  8ul>secti6n  (g)  of  this 
section."  An  immediate  effectiveness 
date  of  this  guidance  thus  fulfills  this 
statutory  requirement.  Second,  CZARA 
requires  NOAA  and  EPA  to  withhold  on 
an  automatic  basis  certain  grant  funds, 
starting  in  the  fiscal  year  1996,  from 
States  foiling  to  submit  an  approvable 
program.  Delay  in  the  effectiveness  of 
this  guidance  means  that  States  will 
have  less  time  to  submit  an  approvable 
program  and  the  Agencies  will  have  less 
time  to  determine  whether  they  are  in 
fact  approvable,  thereby  conceivably 
jeopardizing  States'  grants  for  FY  96. 
Finally,  this  guidance  was  to  be 
published x>n  May  5, 1992;  commencing 
the  thirty-month  clock  immediately 
better  reflects  the  statute's  timeframes. 
ADDRESSES:  Copies  of  the  program 
approval  and  development  guidance 
and  response  to  comments  on  the 
proposed  program  guidance  may  be 
obtained  from  Marcella  Jansen,  Office  of 
Ocean  and  Coastal  Resource 
Management,  National  Oceanic  and 
Atmospheric  Administration,  1825 
Connecticut  Avenue.  NW.,  Washington, 
DC  20235.  Copies  of  both  the  program 
approval  and  development  guidance 
and  EPA's  guidance  specifying 
management  measures  to  control  coastal 
nonpoint  pollution  are  available  from 
Ann  Beier,  Assessment  and  Watershed 
Protection  Division  (WH-553),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 
Copies  of  the  final  economic  analyses, 
the  regulatory  impact  analysis,  and 
response  to  comments  documents  are 
also  available  from  EPA  at  the  same 
address.  Copies  of  the  guidance 
documents  and  accompanying  analyses 
are  also  available  for  public  inspection 
and  copying  during  normal  business 
hours  at:  Coastal  Zone  Information 
Center,  NOAA,  room  729, 1825 
Connecticut  Avenue.  NW.,  Washington, 
DC  20235  and  at  the  PubHc  Information 
Reference  Unit,  U.S.  Environmental 
Protection  Agency,  room  2404  (rear), 
401  M  St.  SW..  Washington.  DC  20460. 
As  provided  in  40  CFR  part  2.  a 
reasonable  fee  may  be  charged  for 
copying  services.  Copies  of  these 


documents  are  also  available  for  review 
in  the  EPA  Regional  Office  libraries. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Ann  Beier  (EPA)  at  (202)  260-7085.  or 
Marcella  Jansen  (NOAA)  at  (202)  606- 
4181. 

SUPPlfMENTARY  INFORMATION: 

I.  tlackground 

1.  What  Is  Nonpoint  Source  Pollution? 

Nonpoint  source  pollution  generally 
results  bom  land  nmoff.  precipitation. 
atmospheric  deposition,  drainage, 
seepage,  or  hydrologic  modification. 
Technically,  the  term  "nonpoint 
source"  is  defined  to  mean  any  source 
of  water  pollution  that  does  not  meet 
the  legal  definition  of  "point  source"  in 
section  502(14)  of  the  Clean  Water  Act. 
That  definition  states  that  the  term 
"point  source";  means  any  discernible, 
confined  and  discrete  conveyance, 
including  but  not  limited  to  any  pipe, 
ditch,  channel,  tunnel,  conduit,  well, 
discrete  fissure,  container,  rolling  stock, 
concentrated  animal  feeding  operation, 
or  vessel  or  other  floating  craft,  from 
which  pollutants  are  or  may  be  ^ 

discharged.  This  term  does  not  include 
agricultural  stormwater  discharges  and 
return  flows  from  irrigated  agriculture. 

Although  diffuse  runoff  is  generally 
treated  as  a  nonpoint  source,  runoff  that 
enters  and  is  dis^arged  from 
conveyances  sucn  as  those  described 
above  are  point  soarces  and  subject  to 
the  permitting  requirements  of  the  Clean 
Water  Act.  In  contrast,  nonpoint  sources 
are  not  subject  to  federal  permit 
requirements.  The  distinction  between 
nonpoint  sources  and  diffuse  point 
sources  is  sometimes  blurry.  Therefore, 
at  several  points  in  the  management 
measures  guidance,  EPA  provides 
detailed  discussions  to  help  the  reader   ir 
discern  whether  a  particular  source  is  a  '' 
point  source  or  a  nonpoint  source. 

2.  Current  National  To  Control 
Nonpoint  Pollution 

a.  Nonpoint  Source  Program 

During  the  first  fifteen  years  of  the 
national  program  to  abate  and  control 
water  pollution,  EPA  and  the  States 
focused  most  of  their  water  pollution 
control  activities  upon  traditional 
"point  sources",  such  as  discharges 
through  pipes  from  sewage  treatment 
plants  and  industrial  facilities.  These 
point  sources  are  regulated  by  EPA  and 
the  States  through  the  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit  program  established  by 
section  402  of  the  Clean  Water  Act. 
Discharges  of  dredged  and  fill  materials 
into  wetlands  are  also  regulated  by  the 
U.S.  Army  Corps  of  Engineere  and  EPA 


under  section  404  of  the  Clean  Water 
Act. 

As  a  result  of  the  above  activities,  the 
nation  has  greatly  reduced  pollutant 
loads  from  point  source  discharges  and 
has  made  considerable  progress  in 
restoring  and  maintaining  water  quality. 
However,  the  gains  in  controUing  point 
sources  have  not  solved  all  of  the 
nation's  water  quality  problems.  Recent 
studies  and  siuveys  by  EPA  and  by  State 
water  quality  agencies  indicate  that  the 
majority  of  the  remaining  water  quaUty 
impairments  in  our  nation's  rivers, 
streams,  lakes,  estuaries,  coastal  waters, 
and  wetlands  result  from  diffuse  runoff 
such  as  nonpoint  source  pollution,  and 
other  sources  not  addressed  historically, 
such  as  urban  storm  water  discharges 
and  combined  sewer  overflows. 

In  1987,  given  the  progress  achieved 
in  controlling  point  sources,  coupled 
with  the  growing  national  awareness  of 
the  increasingly  dominant  influence  of 
nonpoint  source  pollution  on  water 
quality,  Congress  amended  the  Clean 
Water  Act  (CWA)  to  focus  greater 
national  efforts  on  nonpoint  sources.  In 
the  Water  Quality  Act  of  1987.  Congress 
amended  Section  101  of  the  CWA, 
"Declaration  of  Goals  and  Policy",  to 
add  the  following  fundamental 
principle  that  it  is  the  national  poUcy 
that  programs  for  the  control  of 
nonpoint  sources  of  pollution  be 
developed  and  implemented  in  an 
expeditious  manner  so  as  to  enable  the 
goals  of  this  Act  to  be  met  through  the 
control  of  both  point  and  nonpoint 
sources  of  pollution. 

More  importantly,  Congress  enacted 
section  319  of  the  CWA,  which 
established  a  national  prograni  to 
control  nonpoint  sources  of  w^er 
pollution.  Under  section  3l9rStates 
address  nonpoint  source  pollution  by 
assessing  nonpoint  source  pollution 
problems  and  causes  within  the  State; 
adopting  management  programs  to 
control  the  identified  nonpoint  source 
pollution  problems;  and  implementing 
the  management  programs.  Section  319 
provides  for  the  issuance  by  EPA  of 
grants  to  States  to  assist  them  in 
implementing  those  management 
programs  or  portions  of  management 
programs  that  have  been  approved  by 
EPA. 

EPA  also  administers  other  programs 
that  address  nonpoint  sources.  These 
include: 

(1)  The  National  Estuary  Program       % 
under  section  320  of  the  Clean  Water 
Act.  This  program  focuses  upon  point 
and  nonpoint  pollution  in 
geographically  targeted,  high-priority 
estuarine  waters.  In  this  program,  EPA 
assists  State,  regional  and  local 
governments  and  representatives  of 


industry  and  the  general  pubUc,  among 
others,  to  develop  estuary-apecific 
comprehensive  conservation  and 
management  plans  that  recommend 
priority  corrective  actions  to  restore  and 
maintain  estuarine  water  quality,  and  to 
protect  Hsh  populations  and  other 
designated  uses  of  the  tai^geted  waters. 

(2)  The  pesticide  program  established 
by  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act.  Among  other 
things,  this  program  authorizes  EPA  to 
control  pesticides  that  may  threaten  « 
ground  and  surface  water.  FIFRA 
provides  for  the  registration  of 
pesticides  and  imposes  enforceable 
label  requirements,  which  may  include 
maximum  rates  of  application, 
restrictions  on  use  practices,  and 
classification  of  pesticides  as  "restricted 
use"  pesticides  (which  restricts  use  to 
certified  applicators  trained  to  handle 
toxic  chemicals). 

B.  Coastal  Zone  Management  Program 

The  Coastal  Zone  Management  Act  of 
1972  established  a  program  for  States 
and  Territories  to  voluntarily  develop 
comprehensive  programs  to  protect  and 
manage  coastal  resources  (including  the 
Great  Lakes).  In  order  to  receive  federal 
approval  and  implementation  funding, 
States  and  Territories  had  to 
demonstrate  that  they  had  programs, 
including  enforceable  policies,  that 
were  sufficiently  comprehensive  and 
specific  to  regulate  land  uses,  water 
uses,  and  coastal  development,  and  to 
resolve  confiicts  among  competing  uses. 

There  are  29  federally  approved  State 
and  Territorial  programs.  Etespite 
institutional  differences,  each  program 
must  protect  and  manage  important 
coastal  resources,  including  wetlands, 
estuaries,  beaches,  dunes,  barrier 
islands,  coral  reefs,  and  fish  and 
wildlife  and  their  habitats.  Resource 
management  and  protection  is 
accomplished  in  a  number  of  ways 
through  State  laws,  regulations,  permits, 
and  local  plans  and  zoning  ordinances. 

While  water  quality  protection  is 
integral  to  the  management  of  many  of 
these  coastal  resources,  it  was  not 
specifically  cited  as  a  purpose  or  policy 
of  the  original  statute.  The  Coastal  Zone 
Act  Reauthorization  Amendments  of 
1990  described  below  specifically 
charge  State  coastal  programs,  as  well  as 
State  nonprofit  source  programs,  with 
addressing  nonpKjint  source  pollution 
affecting  coastal  water  quality. 


IL  CoaaUl  Zone  Act  EMutiboriutioB 
Amendmanti  of  1990 

A.  Background  and  Purpose  of  the 
Amendments 

On  November  5, 1990.  Congress 
enacted  the  Coastal  Zone  Act 
Reauthorization  Amendments  of  1990 
(CZARA).  CZARA  was  intended  to 
address  several  concemi,  a  ma)or  one  of 
which  is  the  impact  of  nonpoint  source 
pollution  on  coastal  waters.  In  section 
6202(a)  of  the  Amendments,  Congress 
made  a  set  of  findings,  of  which  the 
following  are  most  pertinent  here: 

1.  Our  oceans,  coastal  waters,  and 
estuaries  constitute  a  unique  resource. 
The  condition  of  the  water  quality  in 
and  around  the  coastal  areas  is 
significantly  declining.  Growing  human'' 
pressures  on  the  coastal  ecosystem  will 
continue  to  degrade  this  resource  until 
adequate  actions  and  poUcies  are 
implemented. 

2.  Almost  one-half  of  our  total 
population  now  Uves  in  coastal  areas, 
By  2010,  the  coastal  population  will 
have  grown  from  80.000.000  in  1960  to 
127,000.000  people,  an  increase  of 
approximately  60  percent,  and 
population  density  in  coastal  counties 
will  be  among  the  highest  in  the  Nation. 

3.  Marine  resources  contribute  to  the 
Nation's  economic  stability.  Commercial* 
and  recreational  fishery  activities 
support  an  industry  with  an  estimated 
value  of  $12,000,000,000  a  year. 

4.  Wetlands  play  a  vital  role  in 
sustaining  the  coastal  economy  and 
environment.  Wetlands  support  and 
nourish  fishery  and  marine  resources. 
They  also  protect  the  Nation's  shores 
from  storm  and  wave  damage.  Coastal 
wetlands  contribute  an  estimated 
$5,000,000,000  to  the  production  offish 
and  shellfish  in  the  United  States 
coastal  waters.  Yet.  50  percent  of  the 
Nation's  coastal  wetlands  have  been 
destroyed,  and  more  are  likely  to 
decline  in  the  near  future.  ^ 

5.  Nonpoint  source  pollution  is 
increasingly  recognized  as  a  significant 
factor  in  coastal  water  degradation.  In 
urban  areas,  storm  water  and  combined 
sewer  overflow  are  linked  to  major 
coastal  problems,  and  in  rural  areas, 
runoff  from  agricultural  activities  may 
add  to  coastal  pollution. 

6.  Coastal  planning  and  development 
control  measures  are  essential  to  protect 
coastal  water  quality,  which  is  subject  to 
continued  ongoing  stresses.  Currently, 
not  enough  is  being  done  to  manage  and 
protect  coastal  resources. 

y    *    »     * 

8.  There  is  a  clear  link  between 
coastal  water  quality  and  land  use 
activities  along  the  shore.  State 
management  programs  under  the 
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Coastal  Zone  Mui^MBHit  Act  oi  1972 
(16  U.S.C  1451  et  seq.)  ars  among  tha 
best  tooU  for  protacting  coastal 
resources  and  mui^play  a  larger  role, 
particularly  in  iin|VDving  coastal  rone 
water  quality  *  •  •. 

Based  upon  thaaa  findings,  Coi^rass 
declared  tnat  it  is  the  purpoaa  of 
Congress  in  this  subtitle  (the  Coastal 
Zone  Act  Reauthorization  Ammdniants 
of  1990]  to  enhance  the  effiactiyeness  of 
the  CoMtal  Zone  Management  Act  of 
1972  by  increasing  our  understanding  of 
the  coastal  environment  and  axpandiog 
the  ability  of  State  coastal  cone 
managonent  fnrograms  to  address 
coastal  enTironmoital  problems. 
(Section  6202(b)) 

B.  State  Coastal  Nonpoint  Pollution 
Control  Programs  i 

To  address  more  specifically  the 
iinpacts  of  nonpoint  source  polluticm  on 
coastal  water  quality,  Congress  enacted 
section  6217,  "Protecting  CoasUl 
Water."  which  was  codified  at  16  U.S.Q 
1455b.  This  section  provides  that  each 
State  with  an  approved  coastal  zone 
management  program  must  develop  and 
submit  to  EPA  and  NOAA  for  approval 
a  Coastal  Nonpoint  Pollution  Control 
Program.  The  purpose  of  the  program 
"shall  be  to  develop  and  implement 
management  measures  for  nonpoint 
source  pollution  to  restore  and  protect 
coastal  waters,  wcHidng  in  close 
conjunction  with  other  State  and  local 
authorities." 

Coastal  nonpoint  pollution  control 
programs  are  not  intended  to  supplant 
existing  coastal  zone  mMhagemeot 
programs  and  nonpoint  source 
manag^ament  programs.  Rather,  they  are 
to  serve  as  an  update  and  expansion  of 
existing  nonpoint  source  management 
programs  and  are  to  be  coordinated 
closely  with  the  existing  coastal  zcme 
management  programs.  The  legislative 
history  indicates  that  the  central 
purpose  of  section  6217  is  to  strengthen 
the  links  between  Federal  and  State 
coastal  zone  management  and  water 
quality  pronams  and  to  enhance  State 
and  local  efforts  to  manage  land  use 
activities  that  degrade  coastal  waters 
and  coastal  habitats.  The  legislative 
history  further  indicates  that  State 
coastal  zone  and  water  quality  agencies 
are  to  have  oo-equal  rolas.  analogous  to 
the  sharing  of  responsibility  between 
NOAA  and  EPA  at  the  Federal  level.  See 
136  Cong.  Rec  E  3724  (statement  of 
Representative  Studds). 

Section  6217(b)  states  that  each  State 
program  must  "provide  for  the 
implementation,  at  ■  minimum,  of 
management  measures  in  conformity 
%vith  the  guidance  published  under 
subsection  (g),  to  protect  coastal  waters 


generally."  and  also  to  provide  for 
implementation  of  "additional 
management  measiiras"  where  coastal 
water  quality  is  threatened  or  impaired. 
States  must  also  address  NOAA's 
recommendations  imder  section  6217(e) 
for  changes  to  coastal  zone  boundaries, 
which  are  based  on  findings  that  inland 
boundaries  must  be  modified  to  more 
effectively  manage  land  and  water  uses 
to  protect  coastal  waters. 

Congress  required  that,  within  30 
months  of  publication  of  EPA 's  final 
guidance,  States  must  develop  and 
submit  to  EPA  and  NOAA  for  approval 
their  coastal  nonpoint  pollution  control 
programs.  Failure  to  sulnnit  an 
approvable  program  (i.e.,  one  that  meets 
the  requirements  of  section  6217(b)) 
results  in  a  reduction  of  Federal  grant 
dollars  under  both  the  nonpoint  source 
and  coastal  zone  management  programs. 
See  section  6217(c)  (3)  and  (4). 

C.  Management  Measures  Guidance 

Section  6217(g)  of  CZARA  requires 
EPA  to  publish  (and  periodically  revise 
thereafter),  in  consultation  mth  NOAA, 
the  Fish  and  Wildlife  Service,  and  other 
Federal  agencies,  "guidance  for 
specifying  management  measures  for 
sources  of  nonpoint  pollution  in  coastal 
waters."  "Management  measures"  are 
defined  in  section  6217(g)(5)  as 
economically  achievable  measures  for 
the  control  of  the  addition  of  pollutants 
from  existing  and  new  categories  and 
classes  of  nonpoint  sources  of  pollution, 
which  reflect  the  greatest  degree  of 
pollutant  reduction  achievable  through 
the  application  of  the  best  available 
nonpoint  pollution  control  practices, 
technologies,  processes,  siting  criteria, 
operating  methods,  or  other  alternatives. 

The  management  measures  guidance 
is  to  include  at  a  minimum  six  elements 
set  forth  in  section  6217(g)(2): 

(Aj  a  description  of  a  range  of 
methods,  measures,  or  practices, 
including  structiual  and  nonstructural 
controls  and  operation  and  maintenance 
procedures,  that  constitute  each 
measure; 

(B)  a  description  of  the  categories  and 
subcategories  of  activities  and  locations 
for  which  each  measure  may  be  suitable; 

(C)  an  identification  of  the  individual 
pollutants  or  categories  or  classes  of 
pollutants  that  may  be  controlled  by  the 
measures  and  the  water  quality  effttcts 
of  the  measures;  / 

(D)  quantitative  estimates  <p  the 
pollution  reduction  effects  aid  costs  of 


the  measures;     (7 


J 


(E)  a  description  of  the  factors  which 
should  be  taken  into  account  in 
adapting  the  measures  to  specific  sites 
or  locations;  and 


(F)  any  necessary  monitoring 
techniques  to  accompany  the  measures 
to  assess  over  time  the  success  of  tha 
measures  in  reducing  pollution  loads 
and  improving  water  quality. 

State  coastal  nonpoint  polhitiao 
control  programs  must  implement 
management  measures  that  are  in 
conformity  with  this  management 
measures  guidance. 

The  legislative  history  confirms  that, 
as  indicated  by  the  statutory  language, 
the  "management  measures"  approecE 
is  technology-based  rather  than  water- 
quality-based.  That  is,  the  management 
measures,  in  a  manner  analogous  to  the 
technology-based  requirements 
previously  established  for  point  sources, 
are  to  be  based  upon  technical  and 
economic  achievability,  rather  than  on 
establishing  causa  and  effect  linkages 
between  particular  land  use  activities 
and  particular  water  quality  problems. 
Under  the  approach  adopted  by 
Congress,  States  will  be  able  to 
concentrate  their  resources  Initially  on 
developing  and  implementing  measures 
that  experts  agree  will  reduce  pollution 
significantly.  As  explained  more  fully  in 
the  program  development  and  approval 
guidance.  States  will  supplement  the 
implementation  of  management 
measures  with  additional  management 
measures  to  address  any  remaining 
coastal  water  quality  problems. 

The  legislative  history  also  indicates 
that  the  management  measiires 
guidance,  while  patterned  to  a  degree 
after  the  point  source  effluent  guidelines 
technology-based  approach  (see  40  CFR 
parts  400-471  for  examples  of  this 
approach),  is  not  expected  to  have  the 
same  level  of  specificity  as  effluent 
guidelines.  The  legislative  history 
recognized  that  the  effectiveness  of  a 
particular  management  measure  at  a 
particular  site  to  control  nonpoint 
pollution  is  subject  to  a  variety  of 
factors  too  complex  to  address  in  a 
single  set  of  simple,  medianical 

!)rescription8  developed  at  the  federal 
evel.  Thus,  the  legislative  histcKy  , 

indicates  that  EPA's  guidance  should 
ofiier  State  officials  a  number  of  options 
and  permit  them  considerable  flexibility 
in  selecting  management  measures  that 
are  appropriate  for  their  State.  Thus,  the 
management  measures  published  by 
EPA  are  generally  written  to  allow  such 
flexibility  in  implementation. 

An  adaitionaf  major  distinction 
drawn  in  the  legislative  history  between 
effluent  gtddelines  for  point  sources  and 
the  management  measures  guidance  is 
that  the  management  measures  wnll  not 
be  directly  or  automatically  applied  to 
categories  of  nonpoint  sources  as  a 
matter  of  federal  law.  Instead,  the 
measures  must  be  established  under 


II.  I  ■      I    I 
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State  law.  Section  306(d)(16)  of  the 
C2^MA  requires  state  coastal  zone 
programs  to  contain  enforceable  policies 
and  mechanisms  to  implement  the 
applicable  requirements  of  the  State 
coastal  nonpoint  pollution  control 
program. 

D.  State  ProgFom  Development  and 
Approval  Guidance 

In  addition  to  EPA's  management 
measures  gmdance,  NOAA  and  EPA  are 
today  jointly  publishing  guidance  on  the 
development  by  States,  and  approval  by 
NOAA  and  EPA,  of  State  coastal 
nonpoint  pollution  control  programs. 
^  While  not  mandated  by  law,  the 
program  guidance  is  intended  to  assist 
States  in  developing  approvable 
programs. 

As  discussed  above,  under  section 
6217  of  CZARA,  State  coastal  nonpoint 
programs  must  contain  a  number  of 
provisions  in  order  to  be  approvable  by 
EPA  and  NOAA.  First,  all  state 
programs  must  provide  for 
implementation  of  management 
measures  "in  conformity"  with 
technology-based  management  measures 
guidance  established  by  EPA  under 
section  6217(g},  to  "protect  coastal 
waters  generally."  The  guidance 
addresses  this  requirement. 

In  addition,  the  program  guidance 
addresses  other  aspects  of  State 
programs,  including: 

1.  Identification  of  land  uses  which, 
individually  or  cumulatively,  may  cause 
or  contribute  significantly  to  a 
degradation  of  (a)  coastal  waters  where 
there  is  a  failure  to  attain  or  maintain 
applicable  water  quality  standards  or 
protect  designated  uses,  or  (b)  coastal 
waters  that  are  threatened  by  reasonably 
foreseeable  increases  in  pollution 
loadings  from  new  or  expanding 
sources; 

2.  Identification  of  critical  coastal 
areas  adjacent  to  coastal  waters 
identified  under  the  preceding 
paragraph; 

3.  Implementation  of  additional 
management  measures  applicable  to 
land  uses  and  areas  identified  under 
paragraphs  (1)  and  (2)  above  that  are 
necessary  to  achieve  and  maintain 
applicable  water  quality  standards  and 
protect  designated  uses; 

4.  Provision  of  technical  assistance  to 
local  governments  and  the  pubUc  to 
implement  management  measures; 

5.  Provision  of  opportunities  for 
public  participation  in  all  aspects  of  the 
program;  and  ^ 

6.  Establishment  of  mechanisms  to 
improve  coordination  among  State  and 
local  agencies  and  officials  responsible 
for  land  use  programs  and  permitting, 
water  quality  permitting  a^d 


enforcement,  habitat  protection,  and 
public  health  and  safety. 

The  guidance  also  discusses  the 
process  that  NOAA  is  using,  in 
consultation  with  EPA,  to  evaluate  the 
landward  coastal  zone  boundary  of  each 
coastal  State  to  determine  whether  it 
extends  inland  sufficiently  to  control 
land  and  water  uses  that  have  a 
significant  impact  on  coastal  waters  of 
the  state  and  to  recommend  boundary 
modifications  as  n^cessary.  NOAA's 
recommendation  will  be  based  on  a 
determination  of  the  geographic  scope 
of  the  State's  coastal  program,  neceMary 
to  meet  the  goals  of  the  Act,  i.e..  to 
protect  coastal  waters  generally. 
Wi^n  30  months  after  EPA^s 
issuance  of  management  measures 
guidance.  States  are  required  to  sulnnit 
to  NOAA  and  EPA  their  Coastal 
Nonpoint  Pollution  Control  Programs 
for  review.  Within  six  months  after  the 
date  of  submission  of  a  State  program. 
NOAA  and  EPA  must  jointly  review  the 
program.  NOAA  and  EPA  must  each 
approve  the  program  if  they  determine, 
vsrith  the  concurrence  of  the  other 
agency,  that  the  portions  of  the  program 
imder  their  respective  authorities  meet 
the  requirements  of  section  6217.  As  a 
matter  of  policy,  if  either  NOAA  or  EPA 
determines  that  a  state  has  failed  to 
submit  an  approvable  program,  the 
program  vnll  not  be  approved  and  the 
statutory  penalties  will  apply. 

If  a  State  fails  to  submit  an  approvable 
program  as  required  under  section  6217, 
EPA  and  NOAA  are  required  to  reduce 
the  State's  CZMA  section  306  grants 
(used  by  States  to  administer  their 
coastal  zone  management  programs)  and 
CWA  section  319  grants  (used  by  States 
to  administer  their  nonprofit  source 
control  programs)  by  10  percent  in  1996; 
15  percent  in  1997;  20  percent  in  1998; 
and  30  percent  in  1999,  and  each  year 
thereafter,  according  to  formulas  set 
forth  for  the  respective  programs  in 
section  6217(c)  (3)  and  (4).  In  limited 
situations,  EPA  and  NOAA  may  grant 
conditional  approval  of  State  coastal 
nonpoint  programs,  which  would  delay 
application  of  penalties.  Funds  would 
be  withheld  only  if  the  State  fails  to 
meet  the  conditions  established  by 
NOAA  and  EPA  within  the  one  year 
conditional  approval  period. 

In  addition  to  the  statutory  provision 
requiring  states  to  develop  approvable 
programs  within  30  months  after  the 
final  management  measures  guidance  is 
published,  the  program  guidance  grants 
States  three  yean  from  the  time  of 
program  approval  to  provide  for  the 
implementation  of  management 
measures  in  conformity  with  EPA's 
management  measures  guidance. 
Implementation  is  defined  as  having 


practices  in  place  to  control  nonpoint 
pollution  [6.g.,  structural  practices  "on- 
Uie-ground",  mechanisms  in  place  to 
ensure  that  non-structiiral  practices  are 
being  carried  out).  States  are  then 
provided  an  additional  two  yean  for 
monitoring  the  effectiveness  of  the 
management  measures.  States  then  have 
three  more  yean  to  implement 
additional  management  measiire  to 
address  remaining  coastal  water  quality 
threats  or  impairments.  Thus,  if  the 
management  measures  guidance  is 
issued  in  January  1993,  states  have  u^ 
July  1995  to  develop  programs. 
Implementation  of  the  "g"  guidance 
measures  must  occur  by  1998, 
■monitoring  activities  must  be 
imdertaken  through  2000,  and 
additional  measures  implemented  by     . 
2003. 

m.  ProceM  Used  To  Develop  ^These 
Guidance  Docunieiits 

A.  Management  S4easures  Guidance 

Congress  established  a  six-month 
deadline  after  passage  of  the  statute 
(May  5, 1991)  tor  pubUcations  of  the 
proposed  management  measures 
guidance,  and  an  eighteen-month 
deadhne  (May  5, 1992)  for  pubUcation 
of  the  final  guidance.  EPA  published  the 
proposed  management  measures 
guidance  on  June  14, 1991,  and  in  the 
interest  of  promoting  the  broadest 
possible  consideration  of  the  proposal 
by  a  wide  variety  of  interested  federal 
and  State  agencies,  affected  industries, 
and  citizens  groups,  provided  an  initial 
four-month  comment  period.  See  56  FR 
27618  Qune  14, 1991).  In  response  to 
numerous  requests  from  the  public  EPA 
extended  the  comment  period  for  an 
additional  two  months,  providing  a  total 
of  six  months  for  comment  on  the 
proposed  management  measures 
guidance.  See  56  FR  51882  (October  16. 
1991). 

EPA  received  477  public  comments 
on  the  proposed  management  measures 
guidance.  EPA's  response  to  thoee 
comments  is  reflected  in  the  final 
management  measures  guidance  and  is 
summarized  in  a  separate  Response  to 
PubUc  Comments  document  available 
from  EPA. 

Subsequently,  EPA  completed  its 
draft  economic  analyses  and  published 
a  Federal  Register  notice  requesting 
public  conunent  on  those  analyses.  57 
FR  26845  Oune  16. 1992).  EPA  also 
included  in  this  notice  a  request  for 
further  public  comment  on  three 
specific  aspects  of  the  management 
measxires  guidance.  EPA  provided  a  30- 
day  comment  period  for  the  items  set 
forth  in  the  notice  and  received  45 
comments  in  response. 
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In  developiiig  the  final  mana^ment 
measure*  guidance.  EPA  continued  the 
practice  begun  with  the  proposed 
guidance  of  drawing  upon  a  diversity  of 
knowledgeable  sources  of  technical 
nonpoint  aource  expertise.  Since  the 
guidance  addresses  most  significant 
categories  of  nonpoint  sources  that 
inifwct  or  could  impact  coastal  waters, 
EPA  drew  upon  expertise  covering  the 
very  wide  range  of  subject  areas 
addressed  in  this  guidance. 

Because  experts  in  the  field  of 
nonpoint  source  pollution  tend  to 
specialize  in  particular  source 
categories,  EPA  formed  work  groups  on 
a  categor)'  basis.  Thus,  EPA  e^ablished 
five  work  groups  to  develop  this 
guidance: 

(1)  Agriculture; 

(2)  Forestry; 

(3)  Urban; 

(4)  Marinas  and  Recreational  Boating; 
and 

(5)  Hydromodification  and  Wetlands. 
Each  of  these  work  groups  held 

several  one-  or  two-day  meetings  to 
discuss  the  technical  issues  related  to 
the  guidance.  These  meetings,  including 
State  and  federal  non-EPA  particip>ation, 
were  very  helpful  to  EPA  in  formulating 
the  final  guidance.  In  addition,  EPA  ifM 
with  representatives  of  industry  and 
environmental  groups  in  order  to  hear 
their  views  and  concerns.  However,  all 
decisions  on  the  final  gxiidance's 
contents  were  made  by  EPA.  Summaries 
of  the  meetings  are  available  at  the 
addresses  listed  at  the  beginning  of  this 
notice. 

B.  The  State  Program  Development  and 
Approval  Guidance 

NOAA  and  EPA  jointly  developed  the 
state  coestal  nonpoint  pollution  control 
program  guidance.  On  October  16,  1991, 
NOAA  and  EPA  pubiu^bed  the  proposed 
program  guidance  for  a  comment  period 
^jfcep  days.  56  FR  51882  (Oct.  16. 1991). 
/n?he  pubUc  submitted  130  comments  on 
'Jie  propoeed  guidance. 

For  the  state  program  guidance, 
NOAA  and  EPA  did  not  establish  formal 
work  groups  with  other  federal  and 
State  agencies  as  were  established  for 
the  management  measures  guidance. 
However,  EPA  and  NOAA  met  with 


State  agencies'  representatives  and 
others  to  obtain  their  views  on  the 
proposed  guidance.  Summaries  of  the 
meetings  are  available  at  the  addresses 
listed  above  at  the  beginning  of  this 
notice. 

C.  Economic  Achievability  of  the 
Management  Measures 

Congress  defined  "management 
measures"  to  mean  "economically 
achievable  measures  *  *  *  which 
reflect  the  greatest  degree  of  pollutant 
reduction  achievable  through  the 
application  of  the  best  available 
nonpoint  pollution  control  practices, 
technologies,  processes,  siting  criteria, 
operating  methoda.  or  other 
alternatives."  EPA  has  determined  that 
all  of  the  management  measures  in  this 
guidance  are  economically  achievable, 
including,  where  limited  data  were 
available,  cost-effiactive.  The  economic 
analyses  which  support  this 
determination  are  available  fit>m  EPA. 

As  a  resuh  of  these  economic 
analyses,  EPA  has  modified  several 
measures  in  the  guidance  to  reduce 
adverse  economic  impacts.  Most 
significantly,  EPA  has  relaxed  the 
reouirements  ftM*  smaller  animal  feeding 
opoations.  In  addition,  certain 
requirements  applicable  to  marinas  have 
also  been  modified.  For  example,  the 
requirement  to  remove  80%  pf  total 
suspended  solids  in  storinn  wfeter  applies 
to  hull  maintenance  areas  only  rather 
*than  to  the  whole  marina  site. 

rv.  Regulatory  Aseeasment 
Requireiiwnts 

A.  Executive  Order  12291 

Pursuant  to  Executive  Order  12291, 
EPA  has  also  conducted  a  regulatory 
impact  analysis.  This  analysis  attempted 
to  assess  the  relative  costs  and  benefits 
to  society  of  the  management  measure 
guidance.  The  aggr^ate  annual  costs  of 
complying  with  the  managmnent 
measures  are  estimated  to  be  between 
$390  million  and  $590  milhon  (these 
exclude  costs  which  may  be  associated 
with  additional  management  measures 
which  may  ultimately  be  required  to 
meet  water  quality  standards  as  required 
by  CZAHA).  Due  to  Umitations  in 


available  methodologies  to  evaluate  the 
benefits  of  nonpoint  source  controls,  the 
regulatory  impact  analysis  does  not 
quantify  the  benefits  of  implamenting    ! ' 
the  management  measures  guidance.    '  I 
Rather,  benefits  are  discussed 
qualitatively  in  terms  of  the  impact  on 
the  environment.  EPA  expects  that 
important  reductions  in  nonpoint 
source  pollution  loadings  to  surface 
water  will  result  from  the 
implementation  of  these  measures. 
Ilia  guidance  documents  and  the 
Regulatory  Impact  Analysis  were  . 

submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  pursuant 
to  Executive  Order  12291. 

B.  Paperwork  Reduction  Act 

The  guidance  documents  contain 
information  collection  requirements 
both  for  States  developing  coastal 
nonpoint  pollution  control  programs 
and  for  individuals  likely  to  be  afftacted 
by  the  information  collection 
requirements  in  those  state  programs. 
These  information  collection 
requirements  have  been  approved  by 
OMB  pursuant  to  the  paperwork 
Reducticm  Act,  44  U.S.C  3501  et  sec.. 
and  have  been  assigned  OMB  Qmtrol 
Number  2040-0153.  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  be  274,963 
hours,  with  an  average  of  1.25  hours  per 
respondent.  Send  comments  regarding 
the  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  Chief,  Information  Policy 
Branch.  PM-223,  U.S.  EPA,  401  M  St., 
SW.,  Washington.  DC  20460.  and  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Washington,  DC  20503,  mailed 
"Attention:  Desk  Officer  for  EPA." 
W.  Stanley  Wikon, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management,  National       { 
Oceanic  and  Atmospheric  Administration.     ; 

Martha  G.  Prothre.  ' 

Acting  Assistant  Administrator  for  Water, 
U.S.  Environmental  Protection  Agency. 
IFR  Doc.  93-1053  Filed  1-15-93;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Sarvtca 
7  CFR  Parts  275  &  283 

[AmdL  Na  348] 

Food  Stamp  Program;  Hunger 
Prevention  Act  of  1988;  Rules  of 
Practice;  Administrative  Law  Judges 

AGENCY:  Food  and  Nutrition^rvice, 

USDA. 

ACDOM:  Proposed  rule.       ^ 

SUltHiARY:  The  U.S.  Department  ot 
Agriculture  proposes  to  implement  the 
rules  of  practice  governing  the 
administrative  review  process  for  State 
agencies  challenging  food  stamp  quality 
control  claims.  This  action  is  necessary 
to  implement  program  administrative 
review  requirements  mandated  by  the 
Hunger  Prevention  Act  of  1988,  Public 
Law  100-435. 

DATES:  Con^ments  must  be  received  by 
March  22, 1993  in  order  to  be  assured 
of  consideration. 
AODRESSES:  Comments  should  be 
addressed  to  John  Knaus,  Chief,  Quality 
Control  Branch,  Program  Accountability 
Division,  Food  Stamp  Program,  Food 
and  Nutrition  Service.  USDA,  3101  Park 
Center  Drive,  room  907,  Alexandria, 
Virginia  22302.  All  written  comments 
will  be  open  for  public  inspection  at  the 
office  of  the  Food  and  Nutrition  Service 
during  regular  business  hours  (8:30  a.m. 
to  5  p.m..  Monday  through  Friday). 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  this  proposed 
ruiemaldng  should  be  addressed  to  John 
Knaus.  Chief,  Quality  Control  Branch,  at 
the  above  address  or  by  telephone  at 
(703) 305-2474. 

SUPPI^MENTARV  INFORMATION:        ' 

Executive  Order  12291 

The  Department  has  reviewed  this 
action  under  Executive  Order  12291  and 
Secretary's  Memorandum  No.  1512-1.  It 
has  been  determined  that  this  action 
will  not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more,  a 
major  increase  in  costs  or  prices  for 
consumecsT  individuals,  industries. 
Federal,  Slate,  local  government 
agencies,  or  geographic  regions. 
Additionally,  this  action  will  not  result 
in  significant  adverse  effects  on 
/Competition,  employment,  investment, 
^productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 
Therefore,  this  action  has  been 
classified  as  "ncn-maior."^ 


Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  Final  Rule   - 
related  Notice  to  7  CFR  part  3015, 
subpart  V  (48  FR  29115),  the  Food 
Stamp  Program  is  excluded  from  the 
scope  of  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  This  rule  is  intended  to 
have  preemptive  effect  with  respect  to 
any  state  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
"Effective  Date"  section  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  rule  or  the 
application  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted. 

Regulatory  Reform:  Leas  Burdensome 
or  More  ECBcient  Alternatives 

The  Department  of  Agriculture  is 
committed  to  carrying  out  its  statutory 
and  regulatory  mandates  in  a  manner 
that  best  serves  the  public  interest. 
Therefore,  where  legal  discretion 
permits,  the  Department  activefy  seeks 
to  promulgate  regulations  that  promote 
economic  growth,  create  jobs,  are 
minimally  burdensome  and  are  easy  for 
the  public  to  understand,  use  or  comply 
with.  In  short,  the  Department  is 
committed  to  issuing  regulations  that 
maximize  net  benefits  to  society  and 
minimize  costs  imposed  by  those 
regulations.  This  principle  is  articulated 
in  President  Bush's  January  28, 1992 
memorandum  to  agency  heads,  and  in 
Executive  Orders  12291  and  12498.  The 
Department  applies  this  principle  to  the 
full  extent  possible,  consistent  with  law. 

The  Department  has  developed  and 
reviewed  this  regulatory  proposal  in 
accordance  with  these  principles. 
Nonetheless,  the  Department  believes 
that  public  input  from  all  interested 
persons  can  be  invaluable  to  ensuring 
that  the  f)nal  regulatory  product  is 
minimally  burdensome  and  maximally 
efficient.  Therefore,  the  E)epartment 
specifically  seeks  comments  and 
suggestions  frttm  the  public  regarding 
any  less  burdensome  or  more  efficient 
alternative  that  would  accomplish  the 
purposes  described  in  the  proposal. 
Comments  suggesting  less  burdensome 
"  or  more  efficient  alternatives  should  be 


addressed  to  the  agency  as  provided  in 
this  Notice. 

Regulatory  Flexibility  Act 

This  action  has  also  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
through  612).  Phyllis  R.  Gauh.  Acting 
Administrator  of  the  Food  and  Nutrition 
Service,  has  certified  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  State  and  local  wel&ra  agencies 
will  be  affected  to  the  extent  that  they 
administer  the  Food  Stamp  Program. 
Potential  and  current  participants  in  the 
Food  Stamp  Program  will  not  be 
affected  because  this  proposed 
regulation  only  concerns  procediues  for 
administrative  appeals  by  State  agencies 
of  quality  control  claims. 

Paperwork  Reduction  Act 

This  rulemaking  does  not  contain 
recordkeeping  and  reporting 
requirements  subject  to  approval  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  chapter  35)  and  falls  within 
the  exceptions  to  coverage. 

Background 

Section  16(c)  of  the  Food  Stamp  Act 
of  1977.  7  U.S.C.  2025(c),  (the  "Act"), 
authorized  the  Secretary  of  the  U.S. 
IDepartment  of  Agriculture  (hereinafter 
"Secretary"  and  "Department")  to 
implement  a  system  that  enhanced 
payment  accuracy  in  the  Food  Stamp 
Program  by  establishing  fiscal 
incentives  for  State  agencies  which 
administer  the  program.  The  Food 
Stamp  Error  Rate  Reduction  System  was 
implemented  pursuant  to  this  statutory 
mandate.  State  agencies  with  high  error 
rates,  as  determined  by  quality  control 
(QC)  procedures,  share  in  the  cost  of  ,    , 
payment  errors  by  having  claims 
assessed  against  them  by  the  Federal 
government  ("QC  claim").  Prior  to 
enactment  of  the  Himger  Prevention  Act 
of  1988.  Public  Law  100-435  ("HPA"). 
section  14(a)  of  the  Act.  7  U.S.C. 
2023(a).  provided  that  State  agencies 
aggrieved  by  such  QC  claims  could 
challenge  the  claim  through  an  informal 
administrative  review  process  and 
subsequent  de  novo  review  in  the 
Federal  district  courts.  * 

Section  603  of  the  HPA  amended 
section  14(a)  of  the  Act  to  revise  the 
Food  Stamp  Program's  administrative 
review  process  for  QC  claims.  Congress 
intended  that  the  HPA.  among  other 
things,  amend  the  QC  administrative 
appeals  process  to  expedite 
administrative  and  judicial  appeals  of 
QC  claims.  The  amendments  to  the 
Food  Stamp  Act  are  effective 
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retroactively  to  October  1. 1985,  for  QC 
claims  arising  out  of  error  rates  assessed 
for  periods  b^inning  October  1, 1985 
(Fiscal  Yeer  1986)  under  section  16(c)  of 
the  Act.  7  U.S.C  2025(c). 

Two  maior  changes  to  the  QC 
administrative  review  process  were 
made  by  the  HPA.  First,  appeals  of  QC 
claims  pursuant  to  section  16(c)  of  the 
Act  for  Fiscal  Year  1985  and  prior  fiscal 
years  were  determined  by  a  State  Food 
Stamp  Appeals  Board  ("SFSAB") 
appointed  by  the  Secretary.  Under  the 
HPA,  the  informal  hearing  process 
before  the  SFSAB  will  b«  replaced,  for 
Fiscal  Year  1986  and  subsequent  fiscal 
year  claims,  with  a  formal 
administrative  adjudication  to  be  held 
before  an  Administrative  Law  Judge 
("ALJ")  appointed  pursuant  to  5  U.S.C. 
3105,  in  accordance  with  the 
requirements  of  the  Administrative 
Procedujpe.Act  (5  U.S.C.  556  and  557). 
The_Q|«»  of  Administrative  Law 
Judges  has  been  designated  by  the 
SecTOtary,  7  CFR  2.41  (1989).  to  hold 
hearings  and  perform  related  duties  in 
proceedings  subject  to  5  U.S.C  556  and 
557.  Section  556  sets  forth  procedural 
rules  governing  the  ccmduct  of 
evidentiary  hearings;  section  557 
prescribes  the  decisional  process  that  is 
to  follow  such  hearings. 

The  specific  incorporation  of  section 
557  necessarily  means  that  the 
departmental  review  procedures 
contained  therein  are  to  apply  to  section 
2025(c)  claims.  Section  557(b) 
authorizes  the  agency  to  reserve  the 
power  to  review  any  decision  initially 
made  by  an  ALJ  "(Wjhen  the  presiding 
employee  makes  an  initial  decision,  that 
decision  then  becomes  the  decision  of 
the  agency  without  ^further  proceedings 
unless  there  is  an  a{>peal  to,  or  review 
on  motion  of,  the  agency  within  time 
provided  by  rule."  5  U.S.C  557(b) 
(emphasis  added).  Unless  otherwise 
provided  by  statuygthe  "presiding 
employee"  to  whi^section  557(b) 
refere  is  an  ALJ.  5  U.S.C  556(b)(3). 
Section  2023(a)  specifically  requires 
that  the  presiding  employee  shall  be 
"one  or  more  administrative  law 
judges."  Review  by  the  Secretary 
constitutes  review  by  "the  agency" 
under  section  557(b)  because  the 
Secretary  is  responsible  for  the 
"supervision  and  control"  of  the  USDA, 
7  U.&C  2202. 

The  ALJ  shall  make  an  initial  decision 
which  shall  become  final  and  effective 
without  further  proceedings  unless  a 
review  by  the  Secretary  is  sought  by  a 
party  to  the  proceeding  in  accordance 
with  these  proposed  rules.  7  CFR  2.41 
(1989).  Authority  to  act  as  the  final 
deciding  officer  in  adjudicatory 
proceedings  subject  to  5  U.S.C  556  and 


557  has  been  delegated  to  the  Judicial 
Officer  by  the  Secretary.  7  CFR  2.35 
(1989).  Aocordingly.  the  Department  has 
proposed  that  the  ALJ  shall  prepare  and 
issue  an  initial  decision  which  shall 
become  final  and  effective  without 
further  proceedings  unless  a  review  by 
the  Judicial  Officer  is  sought  by  a  party 
to  the  proceeding  in  accordance  with 
these  proposed  rules.  However,  no 
decision  shall  be  final  for  purposes  of 
judicial  review  except  a  final  decision  of 
the  Secretary  upon  appeal  7  CFR  2.41 
(1989).  If  the  Stale  agmcy  feels 
aggrieved  by  such  final  determination  of 
the  Secretary,  it  may  seek  judicial 
review  within  thirty  days  of  delivery  or 
service  of  the  final  notice  of 
determination.  (7  U.S.Q.  2023(a)).  An 
appeal  to  the  Federal  Court  would  occur 
only  after  the  State  had  exhausted  all  of 
its  appeal  rights  as  contained  in  Part 
283. 

Second,  under  the  HPA,  State 
agencies  requesting  judicial  review  of  a  < 
final  determination  will  no  longer  be 
entitled  to  review  in  the  Federal  district 
courts  by  trial  de  novo.  Judicial  review 
of  the  final  determination  shall  be  on 
the  administrative  record  created  before 
the  ALI. 

In  addition,  the  HPA  mandates  that  a 
summary  appeals  procedure  (no  oral 
hearing)  be  made  available  for  QC 
claims  of  less  than  $50,000.  Therefore, 
a  new  subpart.  7  CFR  part  283,  subpart 
C,  will  describe  the  simimary 
procedures  which  may  be  used  in 
administrative  appeals  of  QC  claims  of 
less  than  $50,000.  The  new  rules  of 
practice  for  administrative  appeals  of 
QC  claims  in  excess  of  $50,000  shall 
appear  at  7  CFR  part  283,  subpart  B. 

The  HPA  retained  the  authority  of  the 
Secretary  to  waive  some  or  all  of  a 
State's  QC  claim  where  the  Secretary 
determines  that  the  State  agency  has 
good  cause  for  failure  to  meet  its  error 
rate  goal.  However,  the  HPA  provides 
that  the  ALJs  shall  not  review,  on 
appeal,  good  cause  arguments  which 
shall  be  made  separately  and 
determined  solely  by  the  Secretary. 
Other  changes  made  by  the  HPA  to  the 
good  cause  waiver  request  process  have 
been  addressed  in  the  final  rule  entitled 
"Good  Cause  Relief  From  Quality 
Control  Error  Rate  Liabilities"  published 
ift  the  Federal  Register  on  September 
28, 1992,  57  FR  44481. 

In  preparing  these  proposed  rules, 
existing  Departmental  regulations 
related  to  current  procedures  for  appeals 
before  the  ALJs  were  reviewed.  These 
regulations  are  entitled  "Rules  of 
Practice  Governing  Formal  Adjudicatory 
Proceedings  Instituted  by  the  Secretary 
Under  Various  Statutes",  published  in 
the  Federal  Register  on  January  4, 1977, 


42  FR  743  and  "Implementation  of  the 
Program  Fraud  Qvil  Remedies  Act  of 
1986",  published  in  the  Federal 
Register  on  March  7, 1991,  56  FR  9581. 
The  Department  is  proposing  to  adopt 
the  procedures  contained  in  these 
regulations  but  has  modified  certain 
provistcms  to  take  into  account  the 
statutory  requirements  related  to  the 
Food  Stamp  Program's  administrative 
review  process  for  QC  claims. 

As  required  by  section  603  of  the 
HPA.  the  Department  is  proposing 
regulations  which  will  implement  the 
procedures  for  hearings  before  the  ALJs 
for  QC  claims  over  $50,000  and  a 
sununary  procedure  (no  oral  bearing)  for 
QC  claims  under  $50,000.  This  proposal 
will  establish  (1)  time  frames  and 
procedures  for  a  State  agency  to  file  an 
appeal  and  request  for  an  oral  hearing 
before  the  ALJ;  (2)  procedures  for  the 
State  agency  and  FNS  to  follow  during 
the  appeal  process,  including  dismissal 
of  the  appeal,  settlement,  discovery,  the 
filing  of  briefs  and  motions, 
consolidation  of  issues,  the  initial  ALJ 
decision,  reconsideration  of  the  tnitial 
ALJ  decision  and  review  by  the  Judicial 
Officer,  and  (3)  procedures  for  the 
summary  appeal  process  for  those  States 
with  QC  claims  under  $50,000  or  States 
with  QC  claims  over  $50,000  which 
have  either  requested  the  summary 
procedures  or  have  failed  to  file  a  timely 
request  for  an  oral  hearing  under  the  full 
administrative  review  procedures.  A 
more  detailed  explanation  of  these 
proposed  procedures  is  provided  below. 

Definitions — Section  283.3 

Appeal 

The  Department  is  proposing  to 
define  "appeal"  as  the  initial  appeal  to 
the  ALJ  within  the  required  10-day  time 
period. 

Review  by  the  Judicial  Officer 

This  refers  to  the  review  by  the 
Judicial  Officer  of  an  ALJ  initial 
decision  in  accordance  with  §  283.20. 

Section  603  of  the  HPA  provides  that 
judicial  review  of  determinations 
regarding  QC  claims  shall  be  a  review 
on  the  administrative  recprd.  Therefore, 
a  reference  to  the  loss  of  the  opportunity 
to  appeal  the  QC  claim  may  also  include 
loss  of  further  appeal  rights  including 
the  opportunity  to  appeal  to  Federal 
court. 

Filing  1 

Section  603  of  the  HPA  retained  the 
provision  of  section  14(8 J  of  the  Food 
Stamp  Act  which  provided  that  a  State 
agency  aggrieved  by  a  claim  may  file  a 
written  request  within  10  days  of  receipt 
of  the  claim  for  an  opportunity  to 
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submit  ioformation  in  support  of  its 
position.  Filing  an  appeal  within  the  10 
days  is  mandated  by  statute  and 
therefore  may  not  be  waived  or 
otherwise  extended.  Under  cxirrent 
procedures  for  appeals  before  the 
SFSAB,4he  appe^  is  considered  to  be 
timely  if  it  is  either  filed  with  the 
ExM;utive  Secretary  for  the  SFSAB  or 
poamarked  within  10  days  of  the  date 
of  ^livery  of  t)i6  notice  of  claim. 
Computation  of  the  10-day  time  period 
begins  with  the  day  following  delivery 
of  the  bill  for  collection.  The 
Department  is  proposing  that  the 
ciirrent  procedures  be  retained  for 
appeals  Defore  the  ALJ.  The  written 
request  for  an  opportimity  to  submit 
information  must  be  postmarked  or 
received,  if  hand  delivered,  by  the 
Hearing  Clerk  for  the  AL)  within  10 
days  of  the  date  of  delivery  of  the  bill 
for  collection.  The  computation  of  the 
10-day  time  period  will  be  considered 
as  beginning  with  the  day  following 
delivery  of  the  bill  for  collection. 
In  addition,  the  Department  is 
proposing  that  all  filing  deadlines 
established  in  this  regulation  will  be 
considered  as  the  date  postmarked  or,  if 
hand  delivered,  the  date  of  receipt  by 
the  Hearing  Clerk  or  other  authorized 
officer  or  employee  of  the  Department 
and  will  apply  equally  to  the  State 
agency  and  to  the  Food  and  Nutrition 
Service  (FNS).  The  Department  is 
proposing  that  the  procedure  for  the 
computation  of  the  10-day  time  period 
be  applicable  to  the  computation  of  all 
filing  deadlines. 

Filing  Appeals  for  QC  Qaims  of 
$50,000  or  More — Section  283.4 

In  accordance  with  section  14(a)  of 
the  Food  Stamp  Act,  a  State  agency  has 
10  days  from  receipt  of  a  bill  for 
collection  to  file  an  appeal.  Since  this 
10-day  time  limit  is  mandated  by  statute 
and  cannot  be  extended  by  the  ALJ,  we 
are  proposing  a  two-step  procedure  for 
filing  the  appeal  under  the  ALJ 
procedures. 

Notice  of  Appeal 

Under  the  first  step,  a  State  agency 
would  have  10  days  from  receipt  of  the 
bill  for  collection  to  file  a  notice  of 
appeal  with  the  Hearing  Clerk.  As 
discussed  earlier,  the  Department  is 
proposing  that  in  order  to  be  considered 
timely,  the  notice  of  appeal  must  be 
postmarked,  if  mailed,  or  received,  if 
hand  delivered,  by  the  Hearing  Clerk  no 
later  than  the  tenth  day  following 
receipt  by  the  State  agency  of  the  bill  for 
collection.  If  this  due  date  falls  on  a 
weekend  or  Federal  holiday,  the  notice 
of  appeal  must  be  postmarked,  if 
mailed,  or  received,  if  hand  delivered. 


by  the  Hearing  Clerk  on  the  next 
available  work  day.  Failure  to  file 
within  the  statutory  time  period  shall 
result  in  a  loss  of  any  further  appeal 
rights. 

The  Department  is  proposing  that  the 
Hearing  Clerk  acknowledge,  by  means  of 
a  letter,  the  receipt  of  the  notice  of 
appeal  and  provide  the  State  agency 
with  instructions  as  to  the  filing  of  the 
appeal  petition.  If  the  State  agency  files 
a  timely  notice  of  appeal  with  the 
Hearing  Clerk,  collection  action  on  the 
QC  claim  shall  automatically  be  stayed 
until  a  final  determination  on  the  appeal 
petition  has  been  issued.  However, 
section  602  of  the  HPA  nrovides  that 
interest  on  the  \mpaid  claim  would 
accrue  either  &t)m  a  date  that  is  2  years 
after  the  date  the  bill  is  received  or  the 
date  of  the  decision  on  the 
administrative  appeal,  whichever  is 
earlier.  The  Department's  procedures  on 
the  calculation  of  interest  are  contained 
■  in  the  rule  entitled  "Food  Stamp 
Program:  Miscellaneous  Quality  Control 
Provisions  of  the  Himger  Prevention  Act 
of  1988",  published  in  the  Federal 
Register  on  November  27, 1991,  56  FR 
60045. 

Appeal  Petition 

Once  the  notice  of  appeal  is  accepted 
as  timely,  the  Hearing  Clerk  would 
notify  the  Stage  agency  that  the  original 
and  two  copies  of  the  appeal  petition 
must  be  filed  with  the  Hearing  Clerk 
and  a  copy  served  on  the  other  parties 
within  30  days  of  service  of  the  letter 
from  the  Hearing  Clerk.  In  accordance 
with  §  283.22,  when  a  document  has 
been  served  by  mail,  ^  additional  five 
days  will  be  added  to  the  time  permitted 
for  a  response.  The  Department  is 
proposing  that  the  30  day  deadline  for 
filing  the  appeal  petition  may  be 
extended  upon  written  request  to  the 
ALJ  provided  there  is  good  reason  for  an 
extension.  A  request  for  an  extension 
must  be  filed  prior  to  the  expiration  of 
the  original  due  date.  If  a  State  agency 
fails  to  file  the  appeal  petition  by  the 
original  or  extended  due  date,  the  State 
agency  may,  absent  a  showing  of  good 
cause,  lose  all  further  opportunity  to 
appeal.  The  Department  is  proposing 
that  the  appeal  petition  set  forUi  the 
factual  and  legal  basis  for  the  appeal, 
the  nature  of  the  relief  sought  by  the 
State  agency  and  a  request  for  an  oral 
hearing  before  the  ALJ  if  desired  by  the 
State  agency. 

Section  14(a)  of  the  Food  Stamp 
provides  that  the  determination 
regarding  a  QC  claim  shall  be  made  on 
the  record  after  an  opportunity  for  an 
agency  hearing.  The  statute  does  not 
mandate  that  there  be  an  oral  hearing 
before  the  ALJ  on  QC  claims  of  $50,000 


or  more.  Rather,  it  requires  that  the  State 
agency  be  provided  an  opportunity  for 
such  hearing.  Since  it  is  possible  that  a 
State  agency  may  want  its  appeal 
decided  on  the  administrative  record 
rather  than  by  means  of  an  oral  hearing 
before  the  ALJ,  the  Department  is 
proposing  that  the  oral  hearing  be 
optional.  Consequently,  failure  to 
request  an  oral  hearing  at  the  time  that 
the  appeal  petition  is  filed  will  result  in 
a  forraituro  of  the  opportimity  for  such 
a  bearing.  State  agencies  with  QC 
liabilities  of  $50,000  or  more  which 
either  specifically  request  that  appeals 
be  based  upon  the  administrative  record 
or  which  fail  to  request  an  oral  hearing 
within  the  required  time  period  will 
have  their  appeals  decided  using  the 
Summary  Procedures  established  for  QC 
claims  of  less  than  $50,000. 

Good  Cause  Belief. 

Section  603  of  the  HPA  provides  that 
State  agencies  are  precluded  from 
seeking  relief  under  the  appeals  process 
of  the  denial  by  the  Secretary  of  a  good 
cause  waiver  request.  Although  the 
State  agency  would  be  precluded  from 
raising  good  cause  issues  before  the  ALJ, 
the  Department  is  proposing  that  facts 
used  by  the  State  agency  to  support  its 
good  cause  waiver  reques^if  relevant  to 
other  appealable  issues,^irtay  be  used  as 
part  of  the  appeal  to  the  ALJ  to  support 
those  issues. 

Motion  to  Dismiss — Section  283.5 

The  Department  is  proposing  that 
FNS  be  permitted  to  file  a  motion  to 
dismiss  if:  (1)  The  notice  of  appeal  or 
appeal  petition  is  untimely  filed  by  the 
State  agency,  (2)  the  appeal  petition  is 
improperly  filed,  (3)  the  issues  appealed 
are  good  cause  issues  which  are  not 
appealable  or  (4)  the  appeal  petition  is 
incomplete^  and  can  not  be  quickly  or 
easily  curdd  by  an  amendment.  Under 
this  proposal,  FNS  would  be  required  to 
provide  clear  and  convincing  proof  that 
the  appeal  should  be  dismissed.  The 
Department  is  proposing  also  that  FNS 
would  waive  its  right  to  file  a  motion  to 
dismiss  if  the  motion  were  not  filed 
prior  to  or  at  the  same  time  that  FNS 
filed  its  answer  to  the  appeal  petition. 

If  an  acceptable  motion  to  dismiss  is 
filed,  the  Department  is  proposing  that 
the  State  agency  be  allowed  20  days 
from  service  of  the  motion  to  file  its 
objections.  Further  action  on  the  appeal 
of  the  QC  claim  would  be  stayed 
pending  an  initial  decision  by  the  ALJ' 
as  to  the  merits  of  the  motion  to  dismiss. 
If  the  ALJ  decides  that  the  State  agency's 
notice  of  appeal  was  xmtimely  filed,  the 
ALJ  would  grant  the  motion  to  dismiss. 
If  the  ALJ  decides  that  the  State  agency's 
appeal  petition  was  not  properly  filed  in 
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accordance  with  $  283.4,  was  an  appeal 
of  the  Secretary's  determination  on  good 
cause,  or  was  substantially  incomplete, 
the  ALJ  could  either  grant  the  motion  to 
dismiss  or  provide  the  State  with  an 
opportunity  to  amend  its  appeal  petition 
in  acoordance  with  §  283.8.  An  initial 
decision  of  the  ALJ  shall  become  final 
and  effective  without  further 
proceedings  unless  reconsideration  or  a 
review  by  the  Judicial  Officer  is  sought 
by  a  party  to  the  proceeding  in 
accordance  with  §§  283.17(d)  and 
283.20  of  these  proposed  rules. 

Answer — Section  283.8    I 

The  Department  is  proposing  that 
FNS  file  an  answer  %vithin  30  days  from 
service  of  the  appeal  petition  or.  if  FNS 
filed  a  motion  to  dismiss  prior  to  filing 
its  answer,  30  days  from  service  of  a 
final  decision  denying  the  motion  to 
dismiss.  FNS,  like  the  State  agency, 
could  request  an  extension  of  this  due 
date  provided  that  such  request  was 
filed  with  the  ALJ  before  the  expiration 
of  the  original  due  date.  The  ALJ  could 
grant  an  extension  if  appropriate 
grounds  were  established.  ' 

FNS  would  admit,  deny,  or  explain 
each  of  the  State  agency's  allegations  in 
the  answer  to  the  appeal  petition.  The 
Department  is  proposing  that  failure  by 
FNS  to  file  a  timely  answer  or  to 
respond  to  each  allegation  would  be 
considered,  for  purposes  of  the  appeal, 
as  an  admission  of  the  State  agency's 
allegBtion(s).  i 

Procedures  Upon  Failure  to  File  an 
Answer — Section  283.7 

The  Department  is  proposing  that 
failure  by  FNS  to  file  an  answer  to  the 
appeal  petition  within  the  required  time 
period  would  result  in  a  waiver  of  the 
hearing.  Under  this  proposal,  the  State 
agency  would  file  a  proposed  decision 
and  motion  for  adoption  by  the  ALJ. 
FNS  would  be  provided  an  opportimity 
to  file  objections  to  the  State  agency's 
proposed  decision  and  motion  for 
adoption  within  20  days  of  service.  If 
the  ALJ  decided  that  FNS  had  filed 
meritorious  objections  to  the  proposed 
decision  and  motion  for  adoption,  FNS 
would  be  provided  an  opportunity  to 
file  an  answer  to  the  appeal  petition. 
The  initial  decision  of  the  ALJ 
concerning  the  State  agency's  motion  or 
FNS'  objections  to  the  motion  shall 
become  final  and  effective  30  days  after 
service  unless  either  party  pursues  the 
options  as  discussed  in  §§  283.17(d)  and 
283.20.  > 

Amendment  of  Appeal  or  Answer — 
Section  283.8 

The  Department  is  proposing  that  the 
State  agency  may  amend  its  appeal 


petition  or  FNS  may  amend  its  answer 
at  any  time  prior  to  the  other  party's 
filing  of  a  motion  for  a  hearing  as 
provided  for  in  8  283.15. 

Once  the  motion  for  a  hearing  has 
been  filed,  both  parties  should  be 
reasonably  certain  as  to  the  nature  of  the 
appeal  and  related  filings.  Therefore,  the 
Department  is  proposing  that  neither 
party  may  amend  its  appeal  or  answer 
unless  both  parties  agree  or  the  ALJ 
grants  leave  to  a  party  upon  its  motion 
and  a  showing  of  good  cause. 

Withdrawal  of  Appeal — Section  283.9 

The  Department  is  proposing  that  the 
State  agency  be  permitted  to  withdraw 
its  appeal  at  any  time  prior  to  the  initial 
decision  by  the  Atj  on  the  merits  of  the 
appeal.  Under  this  proposal,  the  State 
agency  would  agree  to  pay  the  full 
amount  of  the  C^  claim  and  would 
waive  all  rights  to  further  appeal.  This 
would  include  review  by  the 
Department's  Judicial  Officer  or  the 
Federal  court. 

Consent  Decision — Section  283.10 

The  Department  is  proposing  a 
procedure  whereby  the  parties  could 
mutually  agree  to  end  the  appeal 
process  prior  to  the  ALJj^uing  an 
initial  decision.  Under  tnre  proposal,  if 
both  parties  agree  to  the  proposed 
consent  decision,  its  terms  would  be 
final  and  not  subject  to  review  by  the 
Judicial  Officer  or  by  the  Federal  court. 
The  ALJ  would  sign  the  consent 
decision  as  agreed  to  unless  there  was 
an  obvious  error  such  as  a  gross 
discrepancy  in  the  amount  of  the  QC 
claim.  Once  signed,  the  consent 
decision  would  be  final  and  would  take 
effect  30  days  after  service. 

Prehearing  Conference  and 
Procedure — Section  283.11 

The  ALJ  shall  schedule  a  conference 
at  a  reasonable  time  prior  to  the  hearing 
to  expedite  and  aid  in  the  disposition  of 
the  appeal.  The  Department  is 
proposing  that  the  ALJ  would  decide  if 
personal  attendance  at  the  prehearing 
conference  is  necessary  or  if  the  matters 
could  be  resolved  by  telephone 
conference.  If  personal  attendance  at  the 
prehearing  confere))ce  is  determined  to 
be  necessary,  the  conference  will  be 
held  at  the  U.S.  Department  of 
Agriculture,  Washington,  EX]. 

At  the  prehearing  conference,  the  ALJ 
would  establish  the  parameters  of  and 
schedule  for  the  completion  of 
discovery,  discuss  issues  related  to  the 
appeal  with  the  parties  or  any  other 
actions  decided  by  the  parties. 

The  ALJ  will  decide  if  a  stenographic 
record  of  the  prehearing  conference  will 
be  necessary.  If  no  stenographic  record 


is  made,  the  ALJ  will  either  issue  a 
written  order  of  those  actions  agreed  to 
at  the  prehearing  conference  or,  if  the 
prehearing  conference  takes  place 
within  7  days  of  the  hearing,  make  a 
statement  on  the  record  at  the  hearing 
summarizing  the  actions  taken. 

Discovery — Section  283.12 

The  Department  is  proposing  to  allow 
any  party  to  the  appeal  to  pursue 
discovery.  The  ALJ  will  establish  the 
scope  of  and  schedule  for  completion  of 
discovery. 

Depositions 

The  Department  is  proposing  that  any 
party  to  the  appeal  may  file  a  written 
motion  requesting  that  the  ALJ  order  the 
taking  of  depositions  of  those 
individuals  identified  in  the  motion. 
Under  this  proposal,  the  use  of 
depositions  would  be  limited  to  those 
instances  where  the  ALJ  finds  that  a 
witness  may  not  be  available  at  the  time 
of  the  hearing.  In  accordance  with  the 
procedures  contained  in  §  283.18,  all 
parties  to  the  appeal  will  be  served  a 
copy  of  the  motion.  Within  14  days  of 
service,  or  as  directed  by  the  ALJ,  any 
party  may  file  a  response  to  the  motion 
for  the  taking  of  depositions.  The 
Department  is  proposing  that  the  party 
initiating  the  motion  not  be  permitted  to 
reply  to  the  response  unless  ordered  by 
the  ALJ.  If  the  ALJ  decides  that  one  or 
more  depositions  are  necessary  because 
of  witness  availability,  the  ALJ  will 
serve  an  order  on  all  parties  to  the 
appeal. 

Since  the  use  of  a  deposition  is 
limited  to  only  those  instances  in  which 
it  is  determined  that  the  testimony  of  a 
vtritness  might  not  be  available  at  the 
time  of  the  hearing,  the  Department  is 
proposing  that  the  procedures  for 
deposing  a  witness  will  be  similar  to  the 
procedures  for  examination  of  a  witness 
at  the  hearing.  Therefore,  the  deponent 
would  be  examined  imder  oath  or 
affirmation  and  would  be  subject  to 
cross-examination.  Upon  agreement  of 
the  parties  or  ks  directed  by  the  ALJ,  the 
examination  of  the  witness  would  be  by 
oral  examination  or  written  questions.  If 
the  examination  is  by  written  questions, 
the  Department  is  proposing  that  copies 
of  the  questions  be  served  upon  the 
other  parties  and  filed  with  the  officer 
authorized  to  administer  oaths  and  take 
the  deposition.  The  other  parties  to  the 
appeal  may  serve  cross  questions  and 
file  these  questions  with  the  officer  at 
any  time  prior  to  the  e^camination. 

The  Department  is  proposing  that,  as 
directed  by  the  ALJ,  the  deposition  may 
be  taken  by  telephone.  When  a 
deposition  is  taken  by  telephone,  it  is  to 
be  taken  at  the  place  where  the  witness 
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is  to  answer  the  questions  rather  than 
where  the  questions  are  asked. 

All  oral  examinations  shalf  be 
stenographically  recorded  or,  as      ^ 
stipulated  to  by  both  parties  or  at  the 
direction  of  the  ALJ,  recorded  by  other 
than  stenographic  means.  The 
stipulation  or  the  order  shall  designate 
the  manner  of  recording,  preserving  and 
filing  the  deposition,  and  may  include 
other  provisions  to  assureJiiat  the 
recorded  testimony  wlMwaccurate  and 
trustworthy.  " 

The  Department  is  proposing  that  the 
deposition  be  introduced  at  the  oral 
hearing  if  the  ALJ  decides  that  the 
evidence  is  admissible  and  that 
testimony  at  the  hearing  is  not  possible 
because  (1)  the  witness  has  died;  (2)  the 
witness  is  unable  to  attend  or  testify 
because  of  age.  sidcness.  infirmity,  or 
imprisonment;  (3)  that  the  party  offering 
the  deposition  into  evidence  has  been 
unsuccessful  in  its  attempt  to  secure  the 
attendance  of  the  witness  at  the  hearing 
through  use  of  a  subpoena;  or  (4)  that 
other  exceptional  circumstances  exist 
and  it  is  in  the  interest  of  Justice  to 
allow  the  deposition  to  be  Introduced 
into  evidence.  Under  this  proposal,  if 
the  party  which  requested  the 
deposition  refuses  to  offer  it  into 
evidence,  any  party  to  the  appeal  may 
offer  all  or  a  portion  of  the  deposition 
into  evidence.  Further,  if  only  a  portion 
of  the  deposition  is  offered  into 
evidence  by  a  party,  any  other  party 
may  introduce  other  portions  of  the 
deposition  into  et^idegce. 


Interrogatories 


^ 


In  accordance  with  the  schedule 
established  by  the  ALJ,  any  party  to  the 
appeal  may  submit  written 
interrogatories  to  any  other  party.  The 
Department  is  proposing  that  the 
number  of  interrogatories  would  not 
exceed  15  questions,  including  subparts, 
unless  additional  questions  are 
authorized  by  the  ALJ  and  that  the 
responding  p>arty  would  be  fvovided  at 
least  20  days  from  the  date  of  service  or 
such  time  as  determined  upon  motion  to 
the  ALJ  to  submit  answers  to  the 
interrogatories.  The  answers  to  the 
interrogatories  are  to  be  signed  under 
penalty  of  perjury  by  the  person  making 
them  and  objections  to  the 
interrogatories  would  be  signed  by  the 
attorney  of  record  or  the  responding 
party's  authorized  representative. 

Requests  for  Admissions 

The  schedule  for  submitting  and 
responding  to  admissions  will  be 
established  by  the  ALJ.  The  Department 
is  proposing  that  the  number  of 
admissions  would  be  limited  to  15 
unless  additional  admissions  are 


authorized  by  the  ALJ.  The  responding 
party  would  be  allowed  no  less  than  20 
days  from  date  of  service  or  such  time 
as  determined  upon  motion  to  the  ALJ 
to  file  its  answers  or  objections  to  the 
admissions.  The  matter  will  be 
considered  admitted  if  the  party  to 
whom  the  request  is  directed  foils  to 
submit  a  written  answer  or  objections  to 
the  request.  The  response  to  the 
admissions  are  to  be  signed  by  the  party 
to  the  appeal,  its  coimsel  or  designated 
representative. 

Reqvest  for  Production  of  Documents 

The  Department  is  proposing  that  any 
party  to  the  appeal  may  submit  a  re(j[uest 
for  production  of  documents  to  any 
other  party.  The  schedule  for  and  scope 
of  the  request  for  production  of 
documents  will  be  established  by  the 
ALJ.  The  documents  requested  under 
discovery  must  be  relevant  to  the  issues 
under  appeal.  Under  this  proposal,  the 
frequency  or  extent  of  use  of  discovery 
methods  shall  be  limited  by  the  ALJ  if 
the  ALJ  determines  that:  (i)  The 
discovery  sought  is  unreasonably 
cumulative  or  duplicative,  or  is 
obtainable  from  some  other  source  that 
is  more  convenient,  less  burdensome,  or 
less  expensive:  (ii)  the  party  seeking 
discovery  has  had  ample  opportunity  by 
discovery  in  the  action  to  obtain  the 
information  sought;  or  (iii)  the  discovery 
is  imduly  burdensome  or  expensive, 
taking  into  account  the  needs  of  the 
case,  the  amount  in  controversy, 
limitations  on  the  parties'  resources, 
and  the  importance  of  the  issues  at  stake 
in  the  litigation.  In  addition,  the  party 
served  with  the  request  for  documents 
could  file  a  motion  for  a  protective  order 
stating  why  discovery  of  documents 
should  be  limited  or  should  not  be 
required.  The  responding  party  need  not 
produce  documents,  or  portions  of 
documents,  which  are  privileged. 

The  party  requesting  the  documents 
may  file  a  motion  to  compel  production 
of  those  documents  identified  as 
privileged  by  the  responding  party.  The 
initial  decision  of  the  ALJ  on  the  motion 
to  compel  or  the  protective  order  shall 
become  final  and  effective  10  days  after 
service  unless  either  party  pursues  the 
options  as  discussed  in  §§  283.17(d)  and 
283.20  of  this  proposed  regulation. 

Although  any  party  may  obtain 
documents  imder  the  discovery  process, 
it  is  possible  that  a  party  to  the  appeal 
would  file  a  Freedom  of  Information  Act 
(FOLA)  request  with  the  Department  in 
order  to  obtain  dociunents  which  might 
not  otherwise  be  available  under  the 
rules  of  discovery.  The  Department  is 
proposing  that  no  delays  or 
postponements  of  the  QC  appeal  will  be 
allowed  pending  receipt  of  documents 


requested  under  FOIA  or  resolution  of 
issues  pertaining  to  a  FOLA  request. 

Supplementation  of  Responses 

Any  party  responding  to  a  request 
under  we  discovery  procedures  would 
be  required  to  file  a  correction  when:  (1) 
The  party  knows  that  the  response  was 
incorrect  when  provided,  or  (2)  the 
party  knows  that  the  response,  though 
correct  when  made,  is  no  l(mger  true 
and  the  circumstances  are  such  that  a 
failure  to  amend  the  response  is  in 
substance  a  knowing  concealment. 

Inclusion  in  the  Record 

The  party  which  initiated  the  requests 
for  information  under  the  discovery 
process  may  offer  that  information  into 
evidence  at  the  oral  hearing.  If  the  party 
initiating  the  requests  refuses  to  offer 
this  information  into  evidence,  any 
other  party  may  have  the  information 
introduced  into  the  record.  Under  this 
proposal,  any  objections  which  were 
raised  at  the  time  that  the  information 
was  provided  would  be  included  in  the 
record  together  %vith  any  objections 
raised  at  the  time  that  the  information 
is  offered  into  evidence. 

Failure  To  Respond  to  Discovery 

The  Department  is  proposing  that  a 
party  which  is  unable  to  obtain  answers 
or  is  provided  incomplete  or  evasive 
answers  to  questions  asked  in  a 
deposition  or  interrogatories  may  file  a 
motion  to  compel  an  answer.  This 
provision  would  apply  also  to  requests 
for  production  of  documents.  Under  this 
proposal,  the  motion  to  compel  must  be 
filed  within  20  days  of  the  feilure  to 
obtain  the  answers  in  the  deposition  or 
within  20  days  of  the  expiration  of  the 
time  period  for  responding  to 
interrogatories  or  producing  doaunents. 
The  motion  to  compel  is  to  be  served  on 
all  parties  to  the  appeal  and  the 
deponents  where  applicable. 

Failure  To  Comply  With  an  Order 

The  ALJ  may  initiate  proceedings  in 
the  appropriate  U.S.  district  court 
against  any  party  or  witness  who  refuses 
to  be  sworn  or  to  comply  with  an  order 
by  the  ALJ  to  answer  questions.  In 
addition,  the  ALJ  may  decide  that,  for 
the  purposes  of  the  proceedings,  the 
questions  which  were  asked  or  the 
information  contained  in  documents 
will  be  established  as  feet.  This  means 
that  the  party  refusing  to  comply  with 
an  order  would  not  be  permitted  to 
support  or  oppose  designated  claims  or 
defenses  and  would  be  prevented  from 
introducing  into  evidence  related 
documents  or  testimony.  Finally,  the 
ALJ  could  order  that  all  or  a  portion  of 
the  pleadings  be  strudc  fitnn  the  record. 
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Exchange  of  Witness  and  Rebuttal 
Witness  Lists,  Statements  or  Exhibits 

The  Department  is  proposing  that   "* 
witness  and  rebuttal  witness  lists, 
statements  or  exhibits  be  shared  by  the 
parties  at  least  15  days  prior  to  the 
scheduled  hearing  or  as  ordered  by  the 
ALJ.  Failure  to  provide  this  information 
as  required  could  result  in  the  exclusion 
of  testimony  of  witnesses  or  the 
admittance  of  evidence  at  the  hearing 
without  a  showing  of  cause. 

Subpoenas — Section  283.13 

In  accordance  with  section  603  of  the 
HPA,  the  ALJ  has  the  authority  to  issue 
and  enforce  subpoenas.  The  Department 
is  proposing  that  any  party  may  file  a 
request  for  the  issuance  of  a  subpoena 
with  the  ALJ  at  least  15  days  in  advance 
of  the  oral  hearing.  The  scope  of  the 
subpoena  would  be  limited  to  the 
attendance  and  testimony  of  witnesses 
and  the  production  of  documentary 
evidence  at  the  oral  hearing.  The  party 
requesting  the  subpoena  would  be 
responsible  for  serving  all  other  parties 
with  a  copy  of  the  subpoena. 

Fees  of  Witnesses — Section  283.14 

Either  party  presenting  witnesses  at 
the  hearing  would  be  allowed  to  pay 
these  witnesses  a  fee  comparable  to  the 
fees  which  are  paid  to  witnesses  in  the 
courts  of  the  United  States.  The,  party 
requesting  the  appearance  of  the  witness 
would  be  responsible  for  this  payment. 
Witnesses  who  are  ciurent  Federal, 
State  or  local  government  employees 
would  not  be  eligible  for  these  witness 
fees  since  these  individuals  would 
already  be  drawing  salaries  for  any  time 
associated  with  their  appearance  at  the 
hearing. 

Individuals  attending  the  hearing  at 
the  request  of  either  party  would  be 
eligible  to  receive  reimbursement  for 
travel  expenses  regardless  of  their 
eligibility  for  payment  of  witness  fees. 

Procedure  for  Hearing — Section  283.15 

As  discussed  earlier,  failure  by  the 
parties  to  the  appeal  to  file  a  request  for 
a  hearing  along  with  their  appeal 
petition  or  answer  shalfxonstitute  a 
waiver  of  the  opportunity  for  an  oral 
hearing.  However,  in  the  event  that  FNS 
denies  any  material  fact  and  a  hearing 
had  not  been  requested  by  either  party, 
the  State  agency  would  be  provided  an 
opportunity  to  address  the  denial  of 
material  facts.  The  Department  is 
proposing  that  in  this  situation  the  State 
agency  could  file  a  motion  requesting 
that  a  hearing  be  held  on  this  issue.  The 
ALJ  could  initiate  this  action 
independent  of  a  motion  htjm  the  State 
agency. 


At  any  time  after  the  conclusion  of  the 
schedule  for  actions  agreed  upon  during 
the  prehearing  conference  or  established 
by  the  ALJ  if  a  prehearing  conference 
had  not  been  conducted,  any  party  may 
file  a  motion  setting  forth  the  issues 
which  are  in  dispute  and  stating  that  the 
matter  is  ready  for  hearing.  As  provided 
for  under  §  283.18,  any  party  may  file  a 
response  to  the  motion  within  the  time 
period  specified  by  the  ALJ.  The  ALJ 
will  file  a  notice  stating  the  time  and 
place  of  the  hearing.  The  Department  is 
proposing  that  all  oral  hearings  and 
arguments  be  held  at  the  U.S. 
Department  of  Agriculture,  Washington, 
DC.  The  parties  to  the  appeal  may 
appear  in  person  or  be  represented  at 
the  hearing  by  the  attorney  of  record  in 
the  ap{>eal  or  by  another  representative 
desimated  pursuant  to  these  rules. 

Debarment  of  Attorney  or 
Representative 

Th^Department  is  proposing  that  the 
standard  of  conduct  for  attorneys  or 
designated  representatives  will  be  that 
which  is  required  before  the  courts  of 
the  United  States.  The  ALJ  may  order 
the  debarment  of  a  person  acting  as  an 
attorney  or  designated  representative  if 
that  individual  is  guilty  of  unethical  or 
contumacious  (stubbornly  disobedient 
or  rebellious)  conduct.  The  debarment  is 
subject  to  review  by  the  Judicial  Officer 
in  accordance  with  §  283.20.  The 
Judicial  Officer  may  order  that  the 
individual  be  precluded  from  further 
participation  only  in  the  current  appeal 
or  in  any  or  all  proceedings  before  the 
Department,  as  appropriate.  The  ALJ 
would  suspend  the  QC  appeal  to  allow 
the  party  to  obtain  other  representation; 
however,  the  QC  appeal  would  not  be 
delayed  or  suspended  pending  action  on 
the  request  for  review  by  the  Judicial 
Officer. 

Failure  to  Appear 

Under  this  proposal,  a  party  which 
fails  to  appear  at  the  hearing  without 
cause  would  be  considered  to  have 
waived  its  opportunity  for  an  oral 
hearing  and  admitted  any  facts 
presented  at  the  hearing  and  any 
material  allegations  of  facts  contained  in 
any  submission  by  the  other  party. 
However,  the  party  not  attending  the 
hearing  would  not  have  waived  its  right 
to  be  served  a  copy  of  the  ALJ's  initial 
decision  or  to  pursue  the  other 
administrative  options  which  are 
available  to  either  party  as  discussed  in 
further  detail  under  §§  283.17(d)  and 
283.20. 

The  party  in  attendance  at  the  hearing 
would  be  provided  the  option  of  filing 
a  proposed  decision  and  motion  for 
adoption  in  accordance  with  the 


/ 


procedures  imder  $  283.7  or  proceeding 
with  its  presentation  before  the  ALJ. 
Alth^gh  §  283.7  is  meant  to  apply  in 
those  instances  in  which  FNS  foils  to 
file  an  answer  to  the  appeal  petition,  the 
Department  is  proposing  that  the 
procedures  be  available  to  either  party 
in  those  instances  in  which  the  other 
party  fails  to  appear  at  the  hearing.  If  the 
responding  party  files  meritorious 
objections  to  the  proposed  decision  and 
motion  for  adoption,  the  ALJ  could  find 
that  the  responding  party  had  cause  for 
its  failure  to  attend  the  hearing  and 
order  that  the  bearing  be  rescheduled.  If 
the  party  in  attendance  at  the  hearing 
elects  to  proceed  with  its  presentation 
before  the  ALJ,  the  other  party  could,  as 
one  option,  seek  review  of  the  ALJ's 
initial  decision  based  upon  that  hearing 
to  the  Judicial  Officer.  If  the  Judicial 
Officer  determines  that  the  other  party 
had  cause  for  not  attending  the  hearing, 
the  Judicial  Officer  could  order  that  the 
hearing  be  reopened  for  the  purpose  of 
taking  further  evidence  in  accordance 
with  §  283.20.  The  other  available 
option  is  discussed  in  §  283.17(d). 

Evidence 

Under  this  proposal,  the  testimony  of 
all  witnesses  at  the  hearing  will  be 
under  oath  or  affirmation  and  subject  to 
cross-examination.  The  Department  is 
proposing  that  after  the  direct 
examination  of  a  witness,  any  party 
could  request  that  the  opposing  party 
produce  copies  of  any  statement  of  the 
witness  which  is  in  its  possession  find 
relates  to  the  subject  matter  of  the 
testimony.  This  production  would  be  in 
accordance  with  the  procedures  and 
limitations  prescribed  in  the  Jencks  Act 
(18  U.S.C.  3500)  which  provides  that 
these  doounents  must  be  provided  to 
the  other  party  for  purposes  of  cross- 
examination. 

The  Department  is  proposing  that  the 
ALJ  would  exclude  evidence  which  is 
determined  to  be  immaterial,  irrelevant, 
or  unduly  repetitious.  The  restriction  on 
unduly  repetitious  evidence  is  meant  to 
relieve  the  ALJ  of  the  duty  to  bear  the 
same  testimony  from  numerous 
witnesses. 

Objections 

Under  this  proposal  any  party  may 
make  an  objection  on  the  admissibility 
of  any  evidence,  the  scope  of  any 
examination  or  cross-examination,  or 
any  other  ruling  by  the  ALJ.  The 
Department  is  proposing  that  an 
automatic  exception  will  follow  if  the 
objection  is  overruled  by  the  ALJ.  The 
party  which  raised  the  objection  would 
not  be  required  to  state  for  the  record 
that  the  objection  may  be  pursued 
through  the  other  administrative 
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avenues  available  to  the  parties.  An 
objection  which  is  not  made  with  the 
AL)  can  not  be  raised  on  review  by  the 
Judicial  Officer. 

Official  Records  or  Documents 

The  Department  is  proposing  that  an 
official  government  record  or  document, 
if  otherwise  determined  to  be 
admissible,  may  be  admitted  into 
evidence  without  the  production  of  the 
person  who  made  or  prepared  the 
document.  These  documents  will  be 
considered  as  authentic.  The  party 
would  either  submit  the  officially 
published  document  or  a  certified  copy 
of  the  document,  hi  order  to  be 
acceptable,  the  copy  must  be  certified  as 
correct  by  an  individual  having  the  legal 
authority  to  make  the  certification.  With 
respect  to  FNS  and  other  Departmental 
records,  this  certification  would  be 
performed  by  the  Office  of  General 
Counsel. 

Official  Notice 

The  Department  is  proposing  that  the 
ALJ  would  have  the  authority  to  take 
official  notice  of  certain  facts.  Facts 
which  would  be  deemed  to  be  true 
would  be  those  which  are  judicially 
noticed  by  the  Federal  Rules  of 
Evidence  for  the  U.S.  Courts  and  any 
matter  of  technical,  scientific,  or 
commercial  fact  of  estabhsbed 
character.  These  officially  noticed  facts 
would  not  appear  as  evidence  in  the 
administrative  record.  The  parties  to  the 
appeal  would  be  provided  an 
opportunity  to  rebut  these  noticed  facts. 

Offer  of  Proof 

Under  this  proposal  a  party  which  has 
had  evidence  excluded  by  the  ALJ  is 
provideii  an  opportunity  to  make  an 
offer  of  proof  pertaining  to  the  excluded 
evidence.  This  offer  of  proof  will  be 
made  during  the  hearing  before  the  ALJ 
and  will  be  included  in  the  .transcript 
and  hearing  record.  The  Department  is 
proposing  that  if,  for  example,  upon 
review  by  the  Judicial  Officer,  it  is 
determined  that  the  ALJ  was  incorrect 
in  the  exclusion  of  this  evidence,  the 
Judicial  Officer  could  consider  the 
evidence,  direct  that  the  hearing  be 
reopened  to  permit  the  taking  of  such 
evidence  or  make  any  other  order  in 
connection  with  the  evidence  which 
may  be  appropriate. 

Consolidatioa  of  Usuee — Section  283.16 

The  Department  is  proposing  a 
procedure  to  allow  for  the  consolidation 
of  issues  which  are  common  to  a 
number  of  appeals. 

Under  this  procedure,  any  part  could 
ask  that  the  AL]  consider  all  appeals 
together  for  purposes  of  deciding  a 


common  issue.  Even  if  not  requested  by 
the  parties,  the  ALJ  could  decide  that 
similar  issues  should  be  consoUdated  to 
promote  administrative  efficiency.  If 
consolidation  of  issues  is  ordered,  the 
ALJ  will  hear  arguments  on  the 
consolidated  issues  before  arguments  cm 
the  other  issues  are  presented  by  the 
parties.  The  scheduling  cf  arguments 
would  be  at  the  discretion  of  the  ALJ.  It 
is  passible  that  the  ALJ  could  order  that 
all  parties  be  prepared  to  present 
arguments  related  to  the  other  issues  at 
the  conclusion  of  the  presentation  of 
arguments  on  the  consolidated  issues  or 
that  separate  hearings  be  held  related  to 
these  other  issues. 

The  ALJ  could  decide  that  FNS 
cannot  overcome  the  evidence  and 
arguments  presented  by  the  State 
agencies  on  the  consolidated  issues.  If 
the  decision  on  the  consolidated  issues 
is  sufficient  to  grant  the  relief  requested 
by  the  State  agencies,  it  would  not  be 
necessary  for  the  ALJ  to  render  a 
decision  on  the  other  issues  raised  by 
the  State  agencies.  The  decision  of  the 
ALJ  would  be  considered  final  and 
effective  30  days  after  service  unless 
FNS  pursued  its  other  administrative 
options  in  accordance  with  §§  283.17(d) 
and  283.20.  The  Department  is 
proposing  that  if,  for  example,  on 
review  by  the  Judicial  Officer,  it  is 
determined  that  the  decision  of  the  ALJ 
on  the  consolidated  issues  was 
incorrect,  the  Judicial  Officer  could 
direct  that  the  hearing  be  reopened  ih 
accordance  with  §  283.20 

Post-Hearing  Procedures — Section 
283.17 

The  Department  is  proposing  that  at 
the  conclusion  of  the  hearing,  the  ALJ 
would  establish  a  schedule  for  the 
parties  to  file  briefs  and  the  proposed 
findings  of  facts,  conclusions  of  law  and 
order.  These  submissions  are  to  be 
based  solely  upon  the  record  and 
officially  noticed  matters.  This  schedule 
also  would  apply  for  filing  of  motions 
proposing  corrections  to  the  transcript. 
The  filing  of  reply  briefs  will  be  at  the 
discretion  of  the  ALJ. 

ALf's  Initial  Decision 

At  the  conclusion  of  the  time  period 
allowed  for  the  filing  of  post-hearing 
submissions  and  briefs,  the  ALJ  would 
prepare  an  initial  decision  based  upon " 
a  review  of  the  entire  record  and  all 
matters  officially  noticed.  This  initial 
decision  will  be  filed  and  served  on  all 
parties  to  the  appeal.  The  initial 
decision  of  the  ALJ  shall  become  final 
and  effective  30  days  after  service 
unless  either  party  pursues  the  options 
as  discussed  in  §§283.1 7(d)  and  283.20 
of  this  proposed  regulation. 


Mof  jon  for  Reconsideration 

The  Department  is  proposing  that 
either  paxty  may  file  a  motion  for 
reconsideration  within  30  days  of 
service  of  the  ALJ's  Initial  decision.  The 
filing  of  a  response  to  the  motion  for 
reconsideration  will  be  allowed  only  at 
the  discretion  of  the  ALJ.  A  pending 
decision  on  a  motion  for  reconsideration 
would  stay  further  action  in  the  appeal 
The  ALJ  would  rule  on  the  motioa  by 
denying  it  or  revising  the  initial 
decision.  No  further  motions  for 
reconsideration  of  this  ruling  would  be 
allowed. 

If  the  ALJ  denies  the  motion  for 
reconsideration  or  issues  a  revised 
initial  decision,  the  initial  or  revised 
decision  of  the  ALJ  shall  become  final 
and  effective  30  days  after  service 
unless  either  party  seeks  review  by  the 
Judicial  Officer  as  discussed  in  §  283.20 
of  this  proposed  regulation. 

Motiom^and  Requests — Section  283.18 

The  Department  is  proposing  that 
unless  otherwise  directed,  all  motions 
and  requests  will  be  filed  and  served  by 
the  moving  party. 

The  requests  or  motions  related  to 
review  of  the  ALJ's  initial  decision  as 
provided  in  §  283.20  will  be  filed  with 
the  Judicial  Officer.  With  the  exception 
of  the  motion  to  dismiss  and  the  motion 
for  reconsideration,  any  motion  or 
request  may  be  filed  at  any  time  during 
the  appeal  procedure. 

All  parties  to  the  appeal  will  be 
provided  copies  of  the  requests  and 
motions  by  the  moving  or  requesting 
party.  Within  15  days  of  service,  or  as 
directed  by  the  ALJ  or  the  Judicial 
Officer,  any  party  may  file  a  response  to 
theyrequest  6r  motion.  The  Department 
is  proposing  that  a  reply  by  the  party 
initi^ing  the  request  or  motion  not  be 
permihed  unless  ordered  by  the  ALJ  or 
the  Judicial  Officer. 

The  Department  is  proposing  that 
those  motions,  requests,  or  objections 
which  are  filed  by  any  party  prior  to 
review  by  the  Judicial  Officer  in        | 
accordance  with  §  283.20,  will  be  hil«d 
on  by  the  ALJ  unless,  at  the  discretion 
of  the  ALJ,  these  motions,  requests,  or 
objections  are  certified  for  a  decision  by 
the  Judicial  Officer.  AH  motions, 
requests,  or  objections  which  are  filed 
after  seeking  review  by  the  Judicial 
Officer  will  be  ruled  on  by  the  Judicial 
Officer. 

AdininistratiTe  Law  Judges — Section 
283.19  ^ 

The  Administrative  Law  Judges  are 
employees  of  the  Department  of 
Agricultiu«  and  have  been  designated 
by  the  Secretary  to  hold  hearings  and 


i  ■  ■        ■ 

Fedtral  Register  /  Vol.  58.  No.  11  /  Tuesday.  January  19,  1993  /  Proposed  Rules 


519S 


perform  related  duties  in  proceedings  in 
which  the  Department  seeks  to  impose 
penalties.  In  accordance  with  section 
14(a)  of  the  Act.  the  AL]  has  the 
o    authority  to  preside  over  the  taking  of 
evidence,  to  issue  and  enforce 
subpoenas  and  to  appoint  expert 
witnesses.  The  ALJ  would  not  have  the 
authority  to  decide  upon  the  validity  of 
Federal  statutes  or  regulations. 

The  ALJs  are  sub)ect  to  normal  rules 
of  impartiality  and  fairness.  Therefore, 
the  Department  is  proposing  that  any 
party  to  the  appeal  may  file  a  motion  for 
disqualification  of  the  ALJ.  Under  this 
proposal,  the  ALJ  would  either  rule  on 
the  motion  or  would  certify  the  motion 
to  the  Judicial  Officer.  If  the  ALJ  denies 
the  motion  for  disqualification,  this 
decisiq|i  would  not  be  subject  to  review 
by  the  Judicial  Officer  until  such  time 
as  the  ALJ  renders  an  initial  decision  on 
the  merits  of  the  appeal  petition.  If  any 
party  to  the  proceedings  would  then 
seek  review  of  the  initial  decision  on  the 
merits',  the  Judicial  Officer  could  review 
the  denial  of  the  motion  for 
disqualification  provided  that  the  issue 
is  raised  by  the  party  as  part  of  the 
appeal  to  the  Judicial  Officer. 

Review  by  the  Judidal  Officer — Section 
283.20 

As  discussed  earlier,  the  Department 
is  proposing  that  the  AL]  will  issue  an 
initial  decision  for  which  any  party  to 
'    the  proceedings  may  seek  Judicial 
Officer  review  within  30  days  of  service 
of  that  initial  decision.  If  a  party  to  the 
proceedings  has  filed  a  motion  for 
reconsideration  in  accordance  with 
§  283.17(d),  the  review  by  the  Judicial 
Officer  would  be  stayed  pending  the 
decision  on  the  motion  for 
reconsideration. 

Review  Petition        \ 

The  party  seeking  the  Judicial 
Officer's  review  of  the  initial  decision 
would  file  a  review  petition.  Examples 
of  issues  which  could  be  the  subject  of 
Judicial  Officer  review  would  include 
the  debarment  of  an  attorney,  objections 
regarding  evidence,  limitations 
regarding  examination  or  cross- 
examination  of  witnesses,  or  any  other 
ruling  made  by  the  ALJ.  Tlie  party 
seeking  review  by  the  Judicial  Officer 
may  file  a  supporting  brief  vdth  its 
review  petition. 

Response  to  Review  Petition 

The  Etopartment  is  proposing  that  the 
party  seeking  Judicial  Officer  review 
shall  serve  copies  of  the  review  petition 
on  all  parties  to  the  proceedings.  Within 
30  days  of  service  of  the  review  petition, 
any  other  party  to  the  proceeding  may 
file  a  response  in  support  of  or  in 


opposition  to  the  review  petition.  The 
party  responding  to  the  review  petition 
may  raise  any  relevant  issues  which 
were  not  included  in  the  review 
petition. 

Record  of  Appeal 

The  Hearing  Clerk  will  transmit  the 
record  of  the  appeal  to  the  Judidal 
Officer  after  all  responses  have  been 
filed  or  the  time  for  filing  a  response  has 
expired.  The  record  of  the  appeal  will 
consist  of  all  pleadings,  briefs, 
responses,  motions,  requests,  exhibits, 
documents,  hearing  transcript,  proposed 
findings  of  fact,  conclusions  of  law, 
orders,  the  ALJ's  initial  decision,  the 
mo^on  foKreconsideration  of  the  ALJ's 
initial  decision,  the  decision  of  the  ALJ 
on  the  motion  for  reconsidontion  and 
the  review  petition. 

Oral  Arguments 

The  Department  is  proposing  that 
neither  party  has  the  right  to  appear 
personally  before  the  Judicial  Officer. 
However,  the  parties  may  file  a  request 
for  an  opportunity  for  oral  arguments 
*  within  the  prescribed  time  period  for 
filing  and  responding  to  the  review 
petition.  The  failure  of  either  party  to 
request  an  opportimity  for  oral 
argument  will  be  considered  as  a  waiver 
of  oral  argument.  The  Judicial  Officer 
will  decide  whether  to  grant  or  deny  a 
request  for  oral  argument  and  may  limit 
the  scope  of  these  arguments. 

Scope  of  Arguments 

The  Department  is  proposing  that 
unless  othervrise  directed  by  the 
Judicial  Officer,  arguments  presented  for 
the  Judicial  Officer's  consideration  shall 
be  restricted  to  those  issues  which  were 
raised  in  the  review  petition  or  the 
response  to  the  review  petition. 

Decision  of  Judicial  Officer 

The  Judicial  Officer's  decision  will  be 
based  on  the  record  of  the  appeal  and 
any  matters  which  were  officially 
noticed.  The  Department  is  proposing 
that  the  Judicial  Officer  may  affirm, 
reduce,  reverse,  compromise,  remand  or 
approve  settlement  of  any  claim  initially 
decided  by  the  ALJ.  The  Judicial 
Officer's  final  order  would  be  served 
upon  all  parties  to  the  appeal.  The  order 
of  the  Judicial  Officer  is  to  be  y 

considered  a  final  determination  for 
purposes  of  judicial  review.  ' 

Ex  Parte  Communicatioiis — Section 
283.21 

The  Department  is  proposing  that, 
with  the  exception  of  procedural 
matt«s,  ex  parte  discussions  between 
the  ALJ  or  Judicial  Officer  and  a  party 
to  the  appeal  will  be  prohibited. 


However,  the  ALJ  or  Judicial  Officer 
may  discuss  the  merits  of  the  case  with 
any  party  if  all  parties  have  been 
provided  an  opportunity  to  participate 
in  the  discussion.  The  Department  is 
further  proposing  that  the  ALJ  or 
Judicial  Omcer  co\ild  rule  that  an  ex 
parte  communication  is  sufficient 
groimds  for  a  ruling  adverse  to  the  party 
who  knowingly  engages  in  conduct 
prohibited  by  this  section. 

Form;  Filing;  Service;  Proof  of  Service; 
Conqiutation  of  Time;  and  Extenaiona  of 
Time— Section  283^2 

Form 

Under  ciurent  procedures  before  the 
SFSAB,  parties  to  the  appeal  are 
required  to  provide  the  Board  with  an 
original  and  four  copies  of  docimients 
filed  with  the  Board.  The  Board  would 
retain  the  original  and  three  copies  and 
would  transmit  the  fourth  copy  of  the 
documents  to  the  other  party  to  the 
appeal.  The  Department  is  proposing  to 
modify  these  procedures  to  provide  that 
each  party  shall  file  with  the  Hearing "' 
Gerk  an  original  and  two  copies.  It  will 
be  the  responsibility  of  the  party  filing 
documents  to  serve  the  other  parties 
with  a  copy  of  these  documents. 

Filing 

As  discussed  previously,  the 
Department  is  proposing  that  a 
document  is  deemed  to  be  filed  on  the 
date  it  is  postmarked,  if  mailed,  or  the 
date  received  by  the  Hearing  Clerk  or 
other  authorized  party,  if  hand 
delivered. 

Service 

The  Department  is  proposing  that  all 
documents,  motions,  decisions  or 
petitions  will  be  served  by  personal 
delivery  or  by  mail.  If  service  is  made 
by  mail,  an  additional  five  days  will  be 
added  to  the  time  permitted  for  any 
response.  As  discussed  above,  it  is  the 
responsibility  of  the  party  filing  the 
documents  to  serve  a  copy  of  these 
documents  to  the  other  parties  to  the 
appeal. 


Computation  of  Time 


k 


The  Department  is  proposing  that  in 
computing  any  period  of  time  under  this 
part,  the  time  begins  with  the  day 
following  service  of  a  document  on 
which  the  filing  deadline  is  based.  In 
addition,  calendar  days,  rather  than 
work  days,  will  be  counted  when 
determining  deadlines  for  filing. 
However,  if  the  deadline  for  filing  hlls 
on  a  week-end  or  Federal  holiday,  the 
deadline  would  be  extended  to  include 
the  next  business  day.  These  procedures 
will  be  followed  regardless  of  the 
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number  of  days  allowed  for  filing  a 
document 

Extensions  of  Time 

With  the  exception  of  the  10  day 
statutory  deadline  for  filing  the  notice  of 
appeal,  the  ALJ  may  grant  extensions  to 
the  fifing  deadlines  provided  that  the 
request  for  extension  is  filed  prior  to  the 
expiration  of  the  original  due  date.  The 
Department  is  proposing  that,  if  time 
permits,  other  parties  may  submit  a 
response  to  the  request  for  extension. 

Procedural  Matters— Section  283^3 

Representation 

The  Department  is  proposing  that  all 
parties  may  be  represented  by  attorneys 
or  other  designated  representatives.  As 
discussed  in  §  283.15,  any  person  who 
appears  as  a  party's  attorney  or 
designated  representative  must  conform 
to  the  standards  of  ethical  conduct 
required  by  practitioners  before  the 
courts  of  the  United  States. 

Summary  Procedures  for  Appeals  of  QC 
Qaims  of  Less  Than  $50,000:  Subpart  C 

In  accordance  with  section  603  of  the 
HPA,  the  Secretary  is  to  provide  a  State 
agency  with  a  QC  claim  of  less  than 
$50,000  the  opportunity  to  have  its 
appeal  decided  using  a  summary 
procedure  which  need  not  include  an 
oral  hearing.  The  HPA  further  provides 
that  a  State  agency  or  the  Department 
may  independently  petition  to  have  the 
appeal  decided  using  the  full 
administrative  review  procedures  which 
would  include  an  oral  bearing.       ^ 

The  Department  is  also  proposing  that 
this  summary  procedure  be  used  where 
a  State  agency  with  a  QC  liability  of 
$50,000  or  more  either  specifically 
requests  an  appeal  based  upon  the 
existing  administrative  record  or  fails  to 
reqtiest  an  oral  hearing  within  the 
required  time  period. 

Incorporation  of  Procftures  by 
Reference — Section  283.24 

Section  283.24  contains  a  listing  of 
certain  procedures  proposed  for  QC 
claims  over  $50,000  under  subpart  B  of 
this  part  which  would  apply  also  to  QC 
claims  under  $50,000  which  are 
handled  under  the  Summary  Procediu^. 
The  Department  is  proposing  that, 
unless  otherwise  provided,  these 
procedures  are  incorporated  by 
reference  into  subpart  C  of  this  part. 

Filing  Appeals  for  QC  Qainu  of  Less 
Than  $50,000— Section  283.25 

With  the  exception  of  the  requirement 
that  the  State  agency  request  an  oral 
hearing  at  the  time  that  it  files  its  appeal 
petition,  the  Department  is  proposing 
that  the  requirements  for  filing  appeals 


detailed  in  §  283.24  for  QC  claims  over 
$50,000  would  apply  for  the  Summary 
Procedure. 

Request  That  Appeal  be  Handled  Under 
Procedures  in  Subpart  B  for  Appeals  of 
QC  Claims  of  $50,000  or  More— Section 
283.26 

Thej^partment  is  proposing  that  a 
State  agSncy  which  believes  that  the  full 
administrative  review  procedure, 
including  an  oral  bearing,  is  more 
appropriate  for  resolution  of  its  ap{>eal 
must  file  a  request  no  later  than  the  date 
for  conclusion  of  discovery  activities  as 
established  by  .die  ALJ  pursuant  to 
§  283.28.  Under  this  proposal,  FNS 
would  be  provided  20  days  from  service 
of  the  State  agency's  request  to  file  a 
response  either  in  support  of  or  in 
opposition  to  the  use  of  the  full 
administrative  review  procedures.  The 
ALJ  would  decide  which  procedure  is 
more  appropriate  based  on  the 
information  provided  by  the  State 
agency  and  FNS.  The  initial  decision  of 
the  ALJ  on  the  use  of  the  full 
administrative  procedures  would  be 
final  and  effective  10  days  after  service 
unless  either  party  pursues  the  options 
as  discussed  in  §§  283.17(d)  and  283.20 
of  this  proposed  regulation. 

Procedure  Upon  Failure  to  File  an 
Answer — Section  283.27 

The  Department  is  proposing  that 
failure  by  FNS  to  file  an  answer  to  the 
appeal  petition  within  the  required  time 
period  would  result  in  a  waiver  of  the 
opportimity  to  file  a  cross  motion  for 
summary  judgment  in  accordance  with 
§  283.30.  The  remaining  procedures 
under  this  section  are  identical  to  those 
proposed  in  §  283.7  for  QC  claims  over 
$50,000. 

Discovery — Section  283.28 

With  the  exception  of  the  provisions 
related  to  depositions,  the  discovery 
provisions  contained  in  §  283.12(b) 
would  apply  to  discovery  initiated 
under  these  Summary  Procedures. 

Scheduling  Conference — Section  283.29 

Under  the  Summary  Procedures,  a 
conference  may  be  scheduled  at  the 
discretion  of  the  ALJ  within  a 
reasenable  time  after  the  appeal  petition 
and  answer  have  been  filed  to  establish 
the  schedule  for  the  completion  of 
discovery,  the  filing  of  cross  motions  for 
simimary  judgment  and  any  other  issues 
which  the  ALJ  considers  appropriate. 
Similar  to  the  procedures  for  the 
prehearing  conference  contained  in 
§  283.11,  the  Department  is  proposing 
that  the  ALJ  would  decide  if  personal 
attendance  at  the  scheduling  conference 
is  necessary  or  if  the  matters  could  be 


resolved  by  telephone  conference.  If 
personal  attendance  at  the  scheduling 
conference  is  determined  to  be 
necessary,  the  conference  will  be  held  at 
the  U.S.  Department  of  Agriculture, 
Washington,  DC 

The  ALJ  would  dedde  if  a 
stenographic  record  of  the  scheduling 
conference  will  be  necessary.  If  no 
stenographic  record  is  made,  the  ALJ 
would  file  and  serve  a  written  order  of 
those  actions  agreed  to  at  the  scheduling 
conference. 

Cross  Motions  for  Summary 
Judgment — Section  283.30 

Under  these  Summary  Procedures,  the 
decision  of  the  ALJ  will  be  based  upon 
a  written  record  submitted  by  the 
parties  to  the  appeal.  This  written 
record  would  include  the  cross  motions 
for  summary  judgment  and  any 
documentary  evidence  submitted  in 
accordance  with  the  schedule 
established  by  the  ALJ  imder  §  283.29. 
The  Department  is  proposing  that  the 
motions  for  summary  judgment  be 
limited  to  35  pages,  excluding  exhibits, 
unless  authorized  by  the  ALJ.  Reply 
briefs  would  be  limited  to  15  pages, 
excluding  exhibits.  The  parties  would 
be  limited  to  15  pages,  excluding 
exhibits.  The  parties  would  have  20 
days  firom  service  of  the  initial  brief  to 
file  any  reply  brief.  Under  this  proposal, 
neither  party  would  be  permitted  to  file 
a  response  to  the  reply  brief. 

Review  of  the  Record — Section  283.31 

The  Department  is  proposing  that  the 
ALJ  may  decide  that  additional 
information  or  briefing  is  needed  before 
a  decision  can  be  reached.  Under  this 
proposal,  the  ALJ  would  notify  the 
appropriate  party  or  parties  of  the 
specific  information  or  issues  to  be 
addressed  and  provide  a  deadline  for 
submission  of  this  information.  A  copy 
of  the  request  for  additional  information 
will  be  provided  to  the  other  party.  In 
accordance  with  §  283.22,  the  party 
filing  the  additional  information  or 
briefing  would  be  responsible  for 
serving  a  copy  of  this  filing  on  the  other 
party  to  the  appeal.  Upon  receipt  of  the 
additional  information,  the  ALJ  would 
provide  the  other  party  a  deadline  for 
submission  of  any  response  to  this 
additional  information. 

The  Department  is  proposing  also  that 
at  the  conclusion  of  the  time  period 
allowed  for  the  submission  of  the 
requested  additional  information  or  a 
response  by  the  other  party,  the  ALJ 
would  render  a  decision  based  upon  the 
existing  record. 
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ALJ's  Initial  Decisioo— Section  283.32       Subpart  A-Gananil 

The  Department  ia  proposing  that  the 
ALJ  would  render  an  initial  decision 
within  a  reasonable  period  of  time  after 
the  deadhne  for  submission  of  the 
motions,  Inriefs,  reply  brieb,  supporting 
materials  and  any  additional 
information  requested  by  the  ALJ.  The 
remaining  proposed  post-hearing 
procedures  for  the  full  administrative 
review  procedures  for  claims  over 
$50,000  contained  ib  §§  283.17(d)  and 
283.20  would  apply  to  the  claims  heard 
imder  the  summary  review  procedures. 

Implementation 

In  accordance  with  section 
701(b)(5)(C)  of  the  HPA.  the 
amendments  to  section  14  of  the  Act  are 
effective  on  October  1, 1985. 
Accordingly,  the  Department  proposes 
to  amend  7  CFR  part  275  to  provide  that 
the  provisions  of  this  action  are 
retroactive  to  October  1.  1985  for  all  QC 
review  periods  after  such  date. 

List  of  Subjects 

7  CFR  Part  275 

Administrative  practice  and 
procedures,  Food  stamps,  Reporting  and 
recordkeeping  requirements. 


283.1  Mesnicg  of  words. 

283.2  Scope  of  applkabiUty. 

283.3  Definiticuis. 

Subpart  B— Appsala  d  QC  Clalw  of 
$50,000  or  Mora 

283 .4  Piling  appeals  far  QC  claims  of 
$50,000  or  more. 

283.5  Motion  to  dismiss. 

283.6  Answer. 

283.7  Rrocedures  upon  Cailure  to  file  an 
answer. 

283.8  Amendment  of  appeal  or  answer. 

283.9  Withdrawal  of  appeal 

283.10  Consent  decision. 

283.11  Prehearing  conference  and 
procedure. 

283.12  Discovery. 

283.13  Subpoenas. 

283.14  Pees  of  witnesses. 

283 . 1 5  Procedure  for  beari  ng. 

283.16  Consolidation  of  issues. 

283.17  Post-hearing  procedure. 

283.18  Motions  and  requests. 

283.19  ALJ's. 

283.20  Review  l)y  the  Judicial  Officer. 

283.21  Ex  parte  communications. 
283.23    Porm;  Hling;  service;  proof  of 

service;  computatioe  of  time;  and 
extensions  of  time. 
283.23    Procedural  matters. 


7  CFR  Part  283 

Administrative  practice  and 
procedures,  Claims.Food  stamps. 
Government  procedures,  and  Penalties. 

For  the  reasons  set  out  in  the 
preamble.  7  CFR  part  275  is  proposed  to 
be  amended  and  7  CFR  part  283  is 
proposed  to  be  added  as  follows: 

PART  275— PERFORMANCE 
REPORTING  SYSTEM 

1.  The  authority  citation  for  part  275 
continues  to  read  as  follows: 

Authority:  7  U.S.C  2011-2032. 

2.  Section  275.23  is  amended  by 
revising  paragraph  (e)(5)(iii)  to  read  as 
follows: 

S  275.23    Determlnatian  of  State  Agency 
Program  Perfonnanoa. 

***** 

(e)*  •  •  i   I 

(5)*   *  *  ' 

(iii)  Whenever  a  State  is  assessed  for 
an  excessive  payment  error  rate,  the 
State  shall  have  the  right  to  request  an 
appeal  in  accordance  with  procedures 
set  forth  in  part  283. 


PART  283— APPEALS  OF  QUALITY 

CONTROL  ("QC")  CLAIMS 

> 

3.  7  CFR  part  283  is  added  to  feed  as 
follows:  \ 


Sut>part  C — Summary  Procedure  for 
Appaato  of  OC  CMma  of  Laaa  TTmw)  $50,000 

283. 24  Incorpration  of  procedures  by 
reference. 

283.25  Piling  appeals  for  QC  claims  of  less 
than  $50,000 

283.26  Request  that  appeals  be  handled 
under  procedures  in  subpart  B  for 
appeals  of  QC  claims  of  $50,000  or  more. 

283.27  Procedures  upon  failure  to  file  an 
answer. 

283.28  Discovery. 

283.29  Scheduling  conference. 

283.30  Cross  motions  for  summary 
judgment. 

283.31  Review  of  the  record. 

283.32  "ALfs  initial  decision. 


I 


Authority:  7  U.S.C.  2011-2032. 

Subpart  A — General 

f  283.1    Meaning  of  words. 

As  used  in  this  part,  words  in  the 
singular  form  shall  be  deemed  to  import 
the  plural,  and  vice  versa,  as  the  case 
m^y  require. 

§283.2    Scope  and  appUeabUity. 

The  rules  of  practice  in  this  part,  shall 
be  applicable  to  appeals  by  State 
agencies  of  Food  and  Nutrition  Service 
quality  control  (QC)  claims  for  Fiscal 
Year  ("FY")  1986  and  subsequent  fiscal 
years  piu^uant  to  sections  14(a)  and 
16(c)  of  the  Food  Stamp  Act  of  1977,  as 
amended,  7  U.S.C.  2023(a)  and  2025(c). 

§283.3    OafinMona. 

As  used  in  this  part,  the  terms  as 
defined  in  the  Food  Stamp  Act  of  1977, 


as  amended.  7  U.S.C  2011-2029 
("Act"),  and  in  the  regulations, 
standaids,  instructions  m  orders  issued 
thereimder,  shall  apply  with  equal  force 
and  effect.  In  addition,  and  except  as 
may  be  provided  otherwise  in  this 
section: 

Administrator  means  the 
Administrator.  Food  and  Nutrition 
Service.  U.S.  Department  of  Agriculture 
("USDA"). 

ALJ  means  any  Administrative  Law 
Judge  in  USDA  appointed  pursuant  to  5 
U.S.C  3105  or  detailed  to  Qie  USDA 
pursuant  to  5  U.S.C  3344  and  assigned 
to  the  appeal. 

Appeal  means  the  appeal  to  the  ALJ 
within  the  required  lO-day  statutory 
time  period  in  accordance  with  the 
procedures  set  forth  in  this  part. 

Ex  parte  communication  means  an 
oral  or  written  communication  not  on 
the  public  record  with  respect  to  which 
reasonable  prior  notice  to  all  parties  is 
not  given,  but  it  shall  not  include 
pro^dural  mattera. 

Filing.  A  pleading  or  other  document 
allowed  or  required  to  be  filed  in 
accordance  with  this  Part  shall  be 
considered  filed  when  postmariied,  if 
mailed,  or  when  received,  if  hand 
delivered. 

FNS  means  the  Food  and  Nutrition 
Service,  USDA. 

Hearing  means  that  part  of  the  appeal 
which  involves  the  submission  of 
evidence  before  the  ALJ  for  the  record 
in  the  appeal.  ^ 

Heanng  Clerk  means  the  Hearing 
Clerk,  USDA,  Washington.  DC  20250. 

Judicial  Officer  means  an  officer  of  the 
USDA  delegated  authority  by  the 
Secretary  of  Agriculture,  pursuant  to  the 
Act  of  April  4,  1940  (7  U.S.C  450c- 
459g)  and  Reorganization  Plan  No.  2  of 
1953  (5  U.S.C.  1970  ed..  Appendix,  P. 
550),  as  amended  by  Public  Law  No.  97- 
35,  title  I.  Section  125.  95  Stat.  357.  369 
(1981)  (7  U.S.C  2201  note),  to  perfo^n 
the  adjudicating  function  involved  (7 
CFR  2.35(a)),  or  the  Secretary  of 
Agriculture  if  the  authority  so  delegated 
is  exercised  by  the  Secretary. 

OC  claim  means  a  claim  made 
pursuant  to  7  U.S.C  2025(c). 

Secretary  means  the  Secretary  of  the 
USDA. 

State  agency  means: 

(1)  The  agency  of  State  government, 
including  the  local  offices  thereof, 
which  is  responsible  for  the 
administration  of  the  federally  aided 
pubUc  assistance  programs  within  the 
State,  and  in  those  States  where  such 
assistance  programs  are  0{>erated  cm  a 
decentralized  basis,  it  includes  the 
counterpart  local  agencies  which 
administer  such  assistance  programs  for 
the  State  agency,  and 
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(2)  The  Indian  tribal  organization  of 
any  Indian  tribe  determined  by  the 
Secretary  to  be  capable  of  effiectively 
administering  a  Food  Stamp  Program  in 
accordance  with  the  Food  Stamp  Act  of 
1977.  as  amended^  7  U.^.C  2011-2031. 

Subpart  B    Appeal  of  dc  Clalma  of 
$50,000  or  Mora 

1283.4    RHngi^pMleforQCciainwof 
$50,000  or  more. 

(a)  Time.  A  State  agency  may  appeal 
the  bill  for  collection  from  FNS  for  a  QC 
claim  of  550,000  or  more  for  a  food 
stamp  QC  error  rate  in  excess  of  the 
tolerance  level.  A  State  agency  must  file 
a  written  notice  of  appeal,  in  accordance 
with  this  subpart,  witnin  10  days  of 
receipt  by  certified  mail  or  personal 
service  of  the  bill  for  collection  from 
FNS  for  a  QC  claim  of  $50,000  or  more. 

(b)  Filing.  The  notice  of  appeal  shall 
be  filed  with  the  Hearing  Clerk  in 
accordance  vdth  §  283.22(b). 

(c)  Content  of  the  notice.  (1)  A  notice 
of  appeal,  in  order  to  be  considered 
acceptable,  must  contain  the  following 
information:  '  l 

(i)  A  brief  and  clear  statement  that  it 
is  an  appeal  from  a  QC  daim  of  $50,000 
or  more  identifying  the  period  the  claim 
covers,  the  date  and  amount  of  the  bill 
for  collection,  and  the  date  of  receipt  of 
the  bill  for  collection; 

(ii)  Identification  of  the  State  agency 
as  the  appellant  and  FNS  as  the 
appellee; 

(iii)  A  statement  that  the  notice  of 
appeal  is  filed  pursuant  to  section  14(a) 
of  the  Food  Stamp  Act; 

(iv)  A  copy  of  tiie  bill  for  collection 
which  constitutes  the  basis  for  the  filing 
of  the  notice  of  appeal  shall  be  attached 
to  the  notice. 

(2)  Failure  to  file  an  acceptable  notice 
of  appeal  shall  result  in  a  challenge  by 
FNS  to  the  notice,  dismissal  of  the 
notice  by  the  ALJ  and  a  waiver  of  the 
opportunity  for  further  appeal  or  review 
by  the  Judicial  OfficM-  unless^e  State 
agency  puirsues  the  options^  discussed 
in  §§  283.17(d)  and  283.20  of  this 
regulation. 

(d)  Good  cause.  The  Secretary's 
determination  concerning  good  cause  is 
final.  The  State  agency  may  not  appeal 
a  determination  by  the  Secretary 
concerning  whether  a  State  agency  had 
good  cause  as  prescribed  in  7  CFR 
275.23re)(5)  for  its  failure  to  meet  the 
error  rate  tolerance  level  established 
under  7  CFR  part  275.  The  State  agency 
is  not  precluded  from  relying  upon  facts 
used  in  support  of  its  good  cause  waiver 
requestjn  arguing  other  appealable 
issues  before  the  ALJ.  if  such  facts  are 
relevant  to  the  appealable  issues. 

(e)  Receipt  of  notice  of  appeal  and 
assignment  of  docket  numl^r.  Upon 


receipt  of  a  notice  of  appeal,  the  Hearing 
Clerk  shall  assign  the  appeal  a  docket 
number.  The  Hearing  Clerk  shall: 

(1)  Send  the  State  agency  a  letter 
wh^ch  shall  include  the  following 
information: 

(i)  Advice  that  the  notice  of  appeal 
has  been  received  and  the  date  of 
receipt; 

(ii)  The  docket  number  assigned  to  the 
appeal  and  instructions  that  all  future 
communications  related  to  the  appeal 
shall  reference  the  docket  number^'^d; 

(iii)  Advice  that  the  State  agency  must 
file  and  serve  its  appeal  petition,  as  set 
forth  in  §  283.22  within  30  days  of 
service  of  the  Hearing  Clerk's  letter. 
Failing  to  file  a  timely  appeal  petition 
may  result  in  a  waiver  of  further  appeal 
rights. 

(2)  Send  FNS  a  copy  of  the  notice  of 
appeal  and  a  copy  of  the  letter  to  the 
State  agency. 

(0  Stay  of  collection.  The  filing  of  a 
timelv/<K)tice  of  appeal  shall 
autoinatically  stay  the  action  of  FNS  to 
collect  the  (^3  claim  asserted  against  the 
State  agency  until  a  decision  is  reached 
on  the  acceptability  of  the  appeal,  and 
in  the  case  of  an  acceptable  appeal,  until 
a  final  administrative  determination  has 
been  issued.  However,  during  the  stay 
interest  will  continue  to  accrue  on  the 
outstanding  claim  amount  in 
accordance  with  the  Food  Stamp  Act. 

(g)  Content  of  the  appeal  petition.  The 
appeal  petition  shall  include: 

(1)  A  Drief  statement  of  the  allegations 
of  fact  and  provisions  of  law  that 
constitute  the  basis  for  the  appeal; 

(2)  The  nature  of  the  reliei  sought, 
and; 

(3)  A  request  for  an  oral  hearing,  if 
desired  by  the  State  agency.  Failure  to 
request  an  oral  hearing  will  result  in  a 
forfeitiue  of  the  opportunity  for  such  a 
hearing.  In  such  event,  the  appeal  shall 
proceed  in  accordance  with  the 
procedures  set  forth  under  subpart  C  of 
this  part. 

(h)  FNS  answer.  Upon  service  of  the 
State  agency  appeal  petition,  FNS  shall: 

(1)  File  an  answer,  pursuant  to 

§  283.22,  within  30  days  of  service  o^ 
the  State  agency  appeal  petition,  and; 

(2)  Advise  the  Hearing  Clerk  if  FNS 
wishes  to  have  an  oral  hearing.  The 
hearing  must  be  requested  prior  to  or  at 
the  same  time  that  FNS  files  its  answer. 
The  failure  to  request  an  oral  hearing  by 
that  time  will  result  in  a  forfeiture  of  the 
opportunity  for  such  a  hearing.  j 

S  283.5    Motion  to  dlsmiM. 

(a)  Filing  of  motion  to  dismiss.  Prior 
to  or  at  the  same  time  as  filing  the 
answer,  FNS  may  file  a  motion  to 
dismiss.  The  appeal  may  be  challenged 
on  the  basis  that  the  notice  of  appeal 


was  not  filed  within  10  days,  the  appeal 
petition  was  not  filed  in  accordance 
with  §  283.4.  thatjt  is  an  appeal  based 
upon  good  cause/vr  that  the  appeal 
petition  is  substantially  incomplete  and 
could  not  be  quickly  and  easily  ciued  by 
amendment.  'The  motion  must  be 
accompanied  by  clear  and  convincing 
proof  of  any  of  these  factors  alleged  as 
grounds  for  dismissal. 

(b)  Servjce  of  motion  to  dismiss.  FNS 
shall  serve  the  State  agency  with  a  copy 
of  the  motion  to  dismiss.  "The  State 
agency  will  have  20  days  from  date  of 
service  to  submit  objections  to  the 
motion. 

(c)  Ruling  on  a  motion  to  dismiss.  The 
ALJ  will  rule  on  the  motion  to  dismiss 
before  any  further  action  proceeds  on 
the  basis  of  the  merits  of  the  appeal.  The 
basis  of  the  ruling  will  be  clearly 
documented  and  will  become  part  of  the 
official  record.  If  the  ALJ  denies  the 
motion,  FNS  shall  file  its  Answer  in 
accordance  with  §  283.6  within  30  days 
of  service  of  the  ALJ's  ruling,  imless 
there  is  a  motion  for  reconsideration 
filed  pursuant  to  §  283.179(d)  or  review 
by  the  Judicial  Officer  is  sought 
pursuant  to  §283.20. 

(d)  Dismissal  of  appeal.  If  the  ALJ 
finds  the  basis  for  the  motion  to  have 
merit,  the  appeal  may  be  dismissed.  The 
initial  decision  of  the  ALJ  shall  become 
final  and  effective  30  days  after  service 
unless  either  party  pursues  the  options 
as  discussed  in  §§  283.17(d)  and  283.20 
of  this  regulation. 

(e)  Waiver.  Failure  to  file  for  dismissal 
of  the  appeal  by  the  time  the  answer  is 
filed  will  result  in  waiver  of  the  right  to 
request  dismissal. 

1283.6    Answ*r. 

(a)  Filing  and  service.  Within  30  days 
after  service  of  the  State  agency  appeal 
petition,  or  within  30  days  following 
service  of  a  ruling  in  accordance  with 

§  283.5,  FNS  shall  file  an  answer  signed 
by  the  FNS  Administrator  or  authorized 
representative  or  the  attorney  of  record 
in  the  appeal.  The  attorney  may  file  an 
appearance  of  record  prior  to  or 
simultaneously  with  the  filing  of  the  ■> 
answer. 

(b)  Contents.  The  answer  shall  clearly 
admit,  deny,  or  explain  each  of  the 
allegations  of  the  appeal  petition  and 
shall: 

(1)  Clearly  set  forth  any  defense 
asserted  by  FNS;  or 

(2)  State  that  FNS  admits  all  the  facts 
alleged  in  the  appeal  petition;  or 

(3)  State  that  FNS  admits  the 
jurisdictional  allegations  of  the  appeal 
petition  and  neither  admits  nor  denies 
the  remaining  allegations  and  consents 
to  the  issuance  of  an  order  without 
further  procedure. 
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(c)  Default.  Failure  to  file  a  timely 
answer  shall  be  deemed,  for  pvirposes  of 
the  appeal,  an  admission  of  the  i 
allegations  in  the  appeal  petition  and 
failure  to  deny  or  otherwise  respond  to 
an  allegation  of  the  appeal  petition  shall 
be  deemed  for  purposes  of  the  appeal, 
an  admission  of  said  allegation,  unless 
FNS  and  the  State  agency  have  agreed 
to  a  consent  decision  pursuant  to 
§  283.10. 

§  28l7    Procedures  upon  failure  to  file  en 


The  failure  by  FNS  to  file  an  answer 
shall  constitute  a  waiver  of  hearing. 
Upon  such  failure  to  file,  the  State 
agency  shall  file  a  proposed  decision, 
along  with  a  motion  for  adoption 
thereof,  both  of  which  shall  oe  served 
upon  FNS  by  the  State  agency.  Within 
20  days  after  service  of  such  motion  and 
proposed  decision,  FNS  may  file 
objections  thereto.  If  the  ALJ  finds  that 
meritorious  objections  have  been  filed, 
the  State  agency's  motion  shall  be 
denied  widi  supporting  reasons.  If 
meritorious  objections  are  not  filed,  the 
ALJ  shall  issue  an  initial  decision 
without  further  procedures  or  hearing. 
Copies  of  the  initial  decision  or  denial 
of  State  agency's  motion  shall  be  served 
on  each  of  the  parties  and  shall  be 
included  as  part  of  the  official  record, 
c  Where  the  decision  as  proposed  by  State 
agency  is  adopted  as  the  ALJ's  initial 
decision,  such  decision  of  the  ALJ  shall 
become  final  and  effective  30  days  after 
service  unless  reconsideration  or  review 
by  the  Judicial  Officer  is  sought  as 
discussed  In  §§  283.17(d)  and  283.20  of 
this  proposed  regulation. 

AzBOA    Amendment  of  appeal  or  anewer. 

'     At  any  time  prior  to  the  filing  ofa 
motion  for  a  hearing  pursuant  to 
§  283.15(b),  the  appeal  petition  or  the 
answer  may  be  amended.  Thereafter, 
such  an  amendment  may  be  made  with 
consent  of  the  parties,  or  as  authorized 
by  the  ALJ  upon  a  showing  of  cause. 

§283.9    WHhdrawel  of  appeal. 

At  any  time  before  the  ALJ  files  an 
initial  decision,  the  State  agency  may 
withdraw  its  appeal  and  agree  to  pay  the 
full  amount  of  the  claim.  By 
withdrawing  an  appeal,  the  State  agency 
waives  all  further  opportunity  to  appeal 
or  seek  review  by  the  Judicial  Officer  or 
by  the  Federal  courts  on  the  claim  or 
related  matters. 

1283.10    Consent  dedaion. 

At  any  time  before  the  ALJ  files  an 
initial  decision,  FNS  and  the  State 
agency  may  agree  to  entry  ofa  consent 
decision.  Such  decision  shall  be  filed  in 
the  form  of  a  decision  signed  by  the 
parties  with  appropriate  space  for 


signature  by  the  ALJ  and  shall  contain 
an  admission  of  at  least  the 
jurisdictional  facts,  consent  to  the 
issuance  of  the  agreed  decision  without 
further  procedure  and  such  other 
admissions  or  statements  as  may  be 
agreed  between  the  parties.  The  ALJ 
shaJi^nter  such  decision  without 
further  procedures,  unless  an  error  is 
apparent  on  the  face  of  the  document. 
Such  decision  shall  have  the  same  force 
and  effect  as  a  decision  issued  after  full 
hearing,  and  shall  be  final  and  shall  take 
effect  30  days  after  the  date  of  the 
delivery  or  service  of  final  notice  of 
such  determination.  A  consent  decision 
is  final  and  may  not  be  reviewed  by  the 
Judicial  Officer  or  by  the  Federal  Oaiul. 

f  283.11    Prahaaring  confsrenca  and 
procadura. 

(a)  Time  and  place.  The  ALJ  shall 
direct  the  parties  or  their  coimsel  to 
participate  in  a  prehearing  conference  at 
any  reasonable  time  prior  to  the  hearing. 
The  prehearing  conference  shall  be  held 
at  the  U.S.  Department  of  Agriculture, 
Washington,  DC.  Reasonable  notice  of 
the  time,  place  of  the  prehearing 
conference  and  if  personal  attendance 
will  be  necessary  shall  be  given.  The 
ALJ  shall  order  each  of  the  parties  to 
furnish  at  the  prehearing  conference  or 
at  another  time  prior  to  the  hearing  the 
following: 

(1)  An  outline  of  the  appeal  or 
defense; 

(2)  The  legal  theories  upon  which  the 
party  will  rely; 

(3)  Copies  of  or  a  list  of  dociunents 
that  the  party  anticipates  relying  upon 
at  the  hearing;  and 

(4)  A  list  of  witnesses  who  will  testify 
on  behalf  of  the  party.  At  the  discretion 
of  the  party  furnishing  such  Ust  of 
witnesses,  the  names  of  the  witnesses 
need  not  be  furnished  if  they  are 
otherwise  identified  in  some  meaningful 
way  such  as  a  short  statement  of  the 
type  of  evidence  they  will  offer. 

(b)  The  ALJ  shall  not  order  any  of  the 
foregoing  procedures  that  a  party  can 
show  are  inappropriate  or  unwarranted 
under  the  circumstances  of  the 
particular  appeal. 

(c)  At  the  prehearing  conference,  the 
^following  matters  shall  be  considered: 

(1)  The  simplification  of  issues; 

(2)  The  necessity  of  amendments  to 
pleadings: 

r     (3)  The  possibility  of  obtaining 
stipulations  of  facts  and  of  the 
authenticity,  accuracy,  and 
admissibility  of  documents,  which  will 
avoid  unnecessary  proof; 

(4)  The  limitation  of  the  number  of 
expert  or  other  witnesses; 

(5)  Negotiation,  compromise,  or  ■ 
settlement  of  issues; 


(6)  The  exchange  of  copies  of 
proposed  exhibits; 

(7)  The  nature  of  and  the  date  by 
which  discovery,  as  provided  in 

§  283.12,  must  be  completed; 

(8)  The  identification  of  documents  or 
matter  of  which  official  notice.may  be 
rec^ested; 

(9)^  schedule  to  be  followed  by  the 
parti^  for  the  completion  of  the  actions 
decided  at  the  conference;  and 

(10)  Such  other  matters  as  may 
expedite  and  aid  in  the  disposition  of 
the  appeal. 

(d)  Reporting.  A  prehearing 
conference  will  not  be  stenographically 
reported  unless  so  directed  by  the  ALJ. 

(e)  Attendance  at  prehearing 
conference.  In  the  event  the  ALJ 
concludes  that  personal  attendance  by 
the  ALJ  and  the  parties  or  coimsel  at  a 
prehearing  conference  is  unwarranted  or 
impractical,  but  decides  that  a 
conference  would  expedite  the  appeal, 
the  ALJ  may  conduct  such  conference 
by  telephone. 

(f)  Order.  Actions  taken  as  a  result  of 
a  conference  shall  be  reduced  to  an 
appropriate  written  order,  unless  the 
ALJ  concludes  that  a  stenographic 
report,  if  available,  shall  suffice,  or,  in 
the  event  the  conference  takes  place 
within  7  days  of  the  beginning  of  the     > 
hearing,  the  ALJ  elects  to  make  a 
statement  on  the  record  at  tlje  hearing 
summarizing  the  actions  taken. 

§283.12    Discovery. 

(a)  Depositions — (1)  Motion  f of  taking 
deposition.  Only  upon  a  finding  by  the 
ALJ  that  a  deposition  is  necessary  to 
preserve  testimony  as  provided  in  this 
paragraph,  upon  the  motion  ofa  party 
to  the  appeal,  the  ALJ  may,  at  any  time 
after  the  filing  of  the  answer,  order  the 
taking  of  testimony  by  deposition.  The 
motion  shall  set  forth: 

(i)  The  name  and  address  of  the^ 
proposed  deponent; 

(ii)  The  name  and  address  of  the 
person  (referred  to  hereafter  in  this 
section  as  the  "officer")  quaUfied  under 
the  regulations  in  this  part  to  take 
depositions,  before  whom  the  proposed 
examination  is  to  be  made; 

(iii)  The  proposed  time  and  place  of 
the  examination,  which  shall  be  at  least 
15  days  after  the  date  of  servic^  of  the 
motion;  and 

(iv)  The  reasons  why  such  deposition 
should  be  taken,  which  shall  be  solely 
for  the  purpose  of  eliciting  testimony 
which  otherwise  might  not  be  avail£d>la 
at  the  time  of  the  hearing,  for  use  as 
provided  in  accordance  with  paragraph 
(a)(7)  of  this  section. 

(2)  AIJ's  order  for  taking  depositions. 
If  the  ALJ  finds  that  the  testimony  may 
not  otherwise  be  available  at  the 
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hearing,  tbe  taking  of  the- deposition 
may  be  ordered.  The  order  ghall  be 
served  upon  the  parties,  and  shall  state: 

(i)  the  time  ana  place  of  the 
examination; 

(ii)  the  name  of  the  ofRcer  before 
whom  the  examination  is  to  be  made; 
and 

(iii)  the  name  of  the  deponent.  The 
officer  and  the  time  and  place,oeed  not 
be  the  same  as  those  suggested  in  the 
motion. 

(3)  Qualifications  of  officer.  The 
deposition  shall  be  made  before  an 
ofBcer  authorized  by  the  law  of  the 
United  States  or  by  the  law  of  the  place 
of  the  examination  to  administer  oaths, 
or  before  an  officer  authorized  by  the 
Secretary  to  administer  oaths. 

(4)  Procedure  on  examination,  (i)  The 
deponent  shall  be  examined  under  oath 
or  affirmation  and  shall  be  subject  to 
cross-examination.  Objections  to 
questions  or  documents  shall  be  in  the 
short  form,  stating  the  grounds  of 
objections  relied  upon.  The  questions 
propounded,  together  with  all 
objections  made  (but  not  including 
argimient  or  debate),  shall  be  recorded 
verbatim.  In  lieu  of  oral  examination, 
parties  may  transmit  written  questions 
to  the  officer  prior  to  the  examination 
and  the  officer  shall  propound  such 
questions  to  the  deponent. 

(ii)  The  party  talung  the  deposition 
shall  arrange  for  the  examination  of  the 
witness  either  by  oral  examination,  or 
by  written  questions  upon  agreement  of 
the  parties  or  as  directed  by  the  ALJ.  If 
the  examination  is  conducted  by  means 
of  written  questions,  copies  of  the 
questions  shall  be  served  upon  the  other 
party  to  the  appeal  and  filed  with  the 
officer  at  least  10  days  prior  to  the^date 
set  for  the  examination  unless  othervrise 
agreed,  and  the  other  party  may  serve 
cross  questions  and  file  them  with  the 
officer  at  any  time  prior  to  the  time  of 
the  examination. 

(iii)  The  parties  may  stipulate  in 
writing  or  the  AL)  may  upon  motion 
order  that  a  deposition  be  taken  by 
telephone.  A  deposition  taken  by 
telephone  is  to  be  taken  at  the  place 
where  the  deponent  is  to  answer 
questions  propounded  to  the  deponent. 

(iv)  The  paAies  may  stipulate  in 
writing  or  the  ALJ  may  upon  motion 
order  that  a  deposition  be  recorded  by 
other  than  stenographic  means.  The 
stipulation  or  the  order  shall  designate 
the  manner  of  recording,  preserving  and 
filing  of  the  deposition,  and  may 
include  other  provisions  to  assure  that 
the  recorded  testimooy  is  accurate  and 
trustworthy. 

(5)  Certification  by  the  officer.  The 
officer  shall  cartiiy  oo  the  depositioo 
that  the  deponent  was  duly  sworn  and 


that  the  deposition  is  a  true  record  of 
"^e  deponent's  testimony.  The  officer 
shall  then  securely  seal  the  deposition, 
together  with  one  copy  thereof  (unless 
there  are  more  than  two  parties  in  the 
appeal,  in  which  case  there  should  be 
anther  copy  for  eedi  additional  party), 
in  an  envelope  and  mail  the  same^ 
registered  or  certified  mail  to  the 
Hearing  Clerk. 

(6)  Corrections  to  the  transcript,  (i)  At 
any  time  prior  to  the  hearing,  any  psjly 
may  file  a  motion  proposing  corrections 
to  the  transcript  of  the  deposition. 

(ii)  Unless  a  party  files  such  a  motion 
in  the  manner  prescribed,  the  transcript 
shall  be  presiuned  to  be  a  true,  correct, 
and  complete  transcript  of  the  testimony 
given  in  the  deposition  proceeding  and 
to  contain  an  accurate  description  or 
reference  to  all  exhibits  in  connection 
therewith,  and  shall  be  deemed  to  be 
certified  correct  without  further 
procedure. 

(iii)  At  any  time  prior  to  the  use  of  the 
deposition  in  accordance  with 
paragraph  (a)(7)  of  this  section  and  after 
consideration  of  any  objections  filed 
thereto,  the  ALJ  may  issue  an  order 
making  any  corrections  in  the  transcript 
which  the  ALJ  finds  are  warranted,  and 
these  corrections  shall  be  entered  onto 
the  original  transcript  by  the  Hearing 
Clerk  (without  obscuring  the  original 
text). 

(7)  Use  of  depositions.  A  deposition 
ordered  and  taken  in  accordance  with 
the  provisions  of  this  section  may  be 
used  in  an  appeal  under  these  rules  if 
the  ALJ  finds  that  the  evidence  is 
otherwise  admissible  and 

(i)  That  the  witness  is  deceased; 

(ii)  That  the  witness  is  unable  to 
attend  or  testify  because  of  age, 
sickness,  infirmity,  or  imprisonment; 

(iii)  That  the  party  offering  the 
deposition  has  endeavored  to  procure 
the  attendance  of  the  witness  by 
subpoena,  but  has  been  unable  to  do  so; 
or 

(iv)  That  such  exceptional 
circumstances  exist  as  to  make  it 
desirable,  in  the  interests  of  justice,  to 
allow  the  deposition  to  be  used.  If  the 
party  upon  whose  motion  the 
deposition  was  taken  refuses  to  offer  it 
in  evidence,  any  other  party  may  offer 
the  deposition  or  any  part  thereof  in 
evidence.  If  only  part  of  a  deposition  is 
offered  in  evidence  by  a  party,  an 
adverse  party  may  require  the 
introduction  of  any  other  part  which  is 
relevant  be  considered  with  the  part 
introduced,  and  any  party  may 
introduce  any  other  parts. 

(b)  Interrogatories,  requests  for 
admissions  and  requests  for  production 
of  documents— il)  Interrogatories,  A 
party  may  submit  written  interrogatories 


to  any  other  party  to  an  appeal.  The 
time  far  submitting  and  responding  to 
written  interrogatories  shall  be  set  by 
the  ALJ  at  the  pre-hearing  conference, 
but  in  no  event  shall  the  time  for 
response  be  less  than  20  days  from  the 
date  of  service  or  within  such  time  as 
determined  upon  motion  to  the  ALJ. 
The  number  of  interrogatories  submitted 
by  each  party  shall  not  exceed  fifteen 
questions  including  subparts,  unless 
additional  interrogatories  are  authorized 
by  the  ALJ.  Each  interrogatory  should  be 
answered  separately  and  fully  in 
writing,  imless  it  is  objected  to,  in 
which  event  the  reasons  for  objection 
should  be  stated  in  lieu  of  an  answer. 
The  answers  are  to  be  signed  under 
penalty  of  perjury  by  the  person  making 
them.  Objections  shall  be  signed  by  the 
attorney  of  record  in  the  appeal  or  by 
the  responding  party's  authorized 
representative. 

(2)  Request  for  admissions.  A  party 
may  submit  a  written  request  for 
admission  of  the  truth  of  any  matters 
relevant  to  the  appeal  to  any  other  party 
to  the  appeal.  The  time  for  submitting 

a  written  request  for  admission  shall  be 
set  by  the  ALJ  at  the  pre-hearing 
conference.  The  number  of  admissions 
contained  in  a  request  submitted  by  a 
^arty  shall  not  exceed  fifteen  unless 
Iditiond  admissions  are  authorized  by 
"le  matter  is  admitted  unless, 
within  20  days^^fter  service  thereof,  or 
within  such timea% determined  upon 
motion  to  the  ALJ,  the  party  to  whom 
the  request  is  directed  serves  upon  the 
party  requesting  the  admission  a  written 
answer  or  objection  addressed  to  the 
matter  signed  by  the  party,  counsel  or 
designated  representative.  If  objection  is 
made,  the  reasons  therefor  should  be 
stated.  The  answer  should  specifically 
deny  the  matter  or  set  forth  in  detail 
why  the  answering  party  caimot 
trutiifully  admit  or  deny  the  matter.  An 
answering  party  may  not  give  lack  of 
information  or  knowledge  as  a  reason 
for  the  failiue  to  admit  or  deny  unless 
it  is  stated  that  reasonable  inquiry  has 
been  made  and  that  the  information 
known  or  readily  obtainable  is 
insufficient  to  enable  the  party  to  admit 
or  deny.  A  party  who  considers  that  a 
matter  for  whidi  an  admission  has  been 
requested  presents  a  genuine  issue  for 
hearing  may  not,  on  that  ground  alone, 
object  to  the  request;  the  i>arty  may  deny 
the  matter  or  set  forth  reasons  why  the 
matter  cannot  be  admitted  or  denied. 

(3)  Request  for  production  of 
documents,  (i)  Any  party  may  serve 
upon  any  other  party  to  the  appeal  a 
request  for  production  of  documents 
which  are  in  the  possession  or  control 
ofthepartyupon  whom  thereouastis     j 
served.  The  time  for  sovice  and 


response  to  such  a  request  shall  be  set 
by  the  AL)  at  the  pre-hearing 
conference.  Upon  payment  of  fees  for 
search  and  duplication  of  doounents, 
any  party  to  the  appeal  may  obtain 
copies  of  such  documents. 

(ii)  The  ALJ  shall  limit  the  frequency 
or  extent  of  use  of  discovery  methods  if 
the  AL)  determines  that: 

(A)  The  discovery  sought  is 
imreasonably  ciunulative  or  duplicative, 
or  is  obtainable  from  some  other  source 
thati<  more  convenient,  less 
buroensome,  or  less  expensive; 
/  (B)  The  party  seeking  discovery  has 
[had  ample  opportunity  by  discovery  in 
\^e  action  to  obtain  ttie  information 
*)ught;j^ 

/  (C)  The  discovery  is  unduly 
*  burdensome  or  expensive,  taking  into 
accoimt  the  needs  of  the  case,  the 
amoiuit  in  controversy,  limitQtions  on 
the  parties'  resources,  and  the 
importance  of  the  issues  at  stake  in  the 
hti^ation. 

(lii)  A  party  served  with  such  a 
request  may  Rle  a  motion  for  a 
protective  order  before  the  date  oh 
which  a  response  to  the  discovery 
request  is  due,  stating  why  discovery 
should  be  limited  or  should  not  be 
reauired. 

fiv)  If  such  documents  include 
privileged  information  or  information 
the  disclosure  of  which  is  proscribed  by 
the  Food  Stamp  Act,  such  documents 
need  not  be  produced, 
'iv)  Parties  may  file  a  motion  to 
.  coro{>eI  seeking  production  of 
documents  claimed  to  be  privileged. 

(vi)  Within  20  days  of  service  of  a 
motion  to  compel  or  a  motion  for  a 
protective  order,  the  opposing  party 
may  file  a  response. 

(vii)  The  ALJ  may  graht  a  motion  to 
compel  production  or  deny  a  motion  for 
a  protective  order  only  if  the  ALJ  finds 
that  the  discovery  sought  is  necessary 
for  the  expeditions,  fair,  and  reasonable 
consideration  of  the  issues;  it  is  not 
unduly  costly  or  burdensome;  it  will  not 
unduly  delay  the  proceeding;  and  the 
information  sought  is  not  privileged. 

(viii)  The  initial  decision  of  the  ALJ 
regarding  the  motion  to  compel  the 
production  of  privileged  documents  or 
the  motion  for  a  protection  order  shall 
become  final  and  effective  10  days  after 
service  unless  either  party  pursues  the 
options  as  discussed  in  §§  283.17(d)  and 
283.20  of  this  proposed  regulation. 

(4)  Postponements  or  delays.  No 
hearing,  proceeding  or  other  matter 
under  this  Part  shall  be  postponed  or 
otherwise  delayed  pending  the  response 
or  resolution  of  issues  pertaining  to  a 
request  for  information  pursuant  to  the 
Freedom  of  Information  Act,  5  U.S.C. 
552. 


(5)  Supplementation  of  response.  A 
party  who  knows  or  later  learns  that  a 
response  is  incorrect  is  under  a  duty  to 
correct  such  response  as  soon  as 
possible.  A  party  who  has  responded  to 
a  request  for  discovery  with  a  response 
that  was  complete  when  made  is  under 
a  duty  to  supplement  the  response  to 
include  information  thereaiter  acquired. 
A  party  is  under  a  duty  to  supplement 
responses  with  respect  to  any  question 
directly  addressed  to: 

(i)  The  identity  and  location  of 
persons  having  knowledge  of 
discoverable  matters,  and 

(ii)  The  identity  of  each  person 
expected  to  be  called  as  an  expert 
witness  at  the  hearing,  the  subject 
matter  on  which  such  expert(s)  is 
expected  to  testify,  and  the  substance  of 
the  testimony. 

(6)  Inclusion  in  the  record.  At  the  oral 
hearing  or  as  ordered  by  the  ALJ, 
depositions  to  the  extent  deemed 
admissible,  written  interrogatories, 
written  requests  for  admission  and 
respective  responses  may  be  offered  in 
evidence  by  the  party  at  whose 
insistance  they  were  taken.  If  not  offered 
by  such  party,  they  may  be  offered  in 
whole  or  in  part  by  any  other  party.  If 
only  part  of  a  deposition,  written 
interrogatory,  written  request  for 
admission  or  response  thereto  is  offered 
in  evidence  by  a  party,  any  other  party 
may  require  that  all  of  it,  which  is 
relevant  to  the  part  introduced,  be 
offered,  and  any  party  may  introduce 
any  other  parts.  Such  depositions, 
written  interrogatories,  written  requests 
for  admission  and  respective  responses 
thereto  should  be  admissible  in 
evidence  subject  to  such  objections  as  to 
relevancy,  materiality  or  competency  of 
the  testimony  as  were  noted  at  the  time 
of  their  taking  or  are  made  at  the  time 
they  are  offered  in  evidence. 

(7)  Failure  to  respond  to  discovery.  If 
a  deponent  fails  to  respond  or  gives  an 
evasive  or  incomplete  answer  to  a 
question  propounded  under  283.12(a)  or 
a  party  fails  to  respond  or  gives  evasive 
or  incomplete  answers  to  written 
interrogatories  served  pursuant  to 
283.12(b),  the  party  seeking  discovery 
may  apply  for  an  order  compelling  an 
answer  by  filing  and  serving  a  motion 
on  all  parties  and  deponents.  Such 
motion  must  be  filed  within  20  days 
following  the  service  of  the 
unresponsive  answer  upon  deposition 
or  within  20  days  after  expiration  of  the 
period  allowed  for  production  of 
documents  or  answers  to  interrogatories. 
A  response  to  the  motion  may  be  filed 
in  accordance  with  §  283.18(d).  On 
matters  related  to  an  oral  examination, 
the  proponent  of  the  question  may 


complete  or  adjourn  the  examination 
before  he  applies  for  an  order. 

(i)  If  a  party  or  other  witness  refuses 
to  be  sworn  or  refuses  to  answer  any 
question  after  being  directed  to  do  so  by 
order  of  the  ALJ,  such  refusal  may 
subject  the  refusing  party  to  proceedings 
to  compel  compliance  with  the  ALJ's 
order  in  the  appropriate  United  States 
district  court. 

(ii)  If  any  party  or  other  person  refuses 
to  obey  an  order  made  under  this 
section  requiring  an  answer  to 
designated  questions  or  production  of 
documents,  the  ALJ  may  order  that  the 
matters  regarding  which  questions  were 
asked  or  the  contents  of  the  document 
or  documents  or  any  other  designated 
facts  should  be  taken  to  be  established 
for  the  purposes  of  the  proceeding  in 
accordance  with' the  claim  of  the  party 
obtaining  the  order. 

(8)  Protective  order.  In  issuing  a 
protective  order,  the  ALJ  may  make  any 
order  which  justice  requires  to  protect  a 
party  or  person  from  annoyance, 
^barrassment,  oppression  or  undue 
l^urden  or  expense,  including  one  or 
more  of  the  following: 

i  (i)  That  discovery  not  be  had; 

(ii)  That  the  discovery  may  be  had 
only  through  a  method  of  discovery 
other  than  that  requested; 

(iii)  That  certain  matters  not  be 
required  into,  or  that  the  scope  of 
discovery  be  limited  to  certain  matters; 

(iv)  That  discovery  be  conducted  with 
no  one  present  except  persons 
designated  by  the  ALJ;  and 

(v)  That  the  contents  of  discovery  or 
evidence  be  sealed. 

(9)  Exchange  of  witness  and  rebuttal 
witness  Usts,  statements  and  exhibits. 

(i)  Witness  and  rebuttal  witness  lists, 
copies  of  prior  statements  of  proposed 
witnesses,  and  copies  of  proposed 
hearing  exhibits,  including  copies  of 
any  written  statements  or  depositions 
that  a  party  intends  to  offer  in  lieu  of 
live  testimony  in  accordance  with 
§  283.12(a)(7)  of  this  part,  shall  be 
exchanged  at  least  15  days  in  advance 
of  the  hearing  or  at  such  other  time  as 
may  be  set  by  the  ALJ. 

(ii)  A  witness  whose  name  does  not 
appear  on  the  witness  list  shall  not  be 
permitted  to  testify.  Exhibits  which 
were  not  provided  to  the  opposing  party 
as  provided  above  shall  not  be  admitted 
into  evidence  at  the  hearing  absent  a 
showing  of  cause. 

S283il3^^Sut«>oenas.      - 

(a)  issuance  of  subpoenas.  The 
attendance  and  testimony  of  witnesses 
and  the  production  of  documentary 
evidence  from  any  place  in  the  United 
States  on  behalf  of  any  party  to  the 
appeal  may  be  required  by  subpoena  at 
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the  dfisigDatsd  place  of  hearing.  Except 
for  cause  showm,  raquests  for  subpoenas 
shall  be  filed  at  lesst  15  days  prior  to  the 
date  of  the  hearing.  Subpoenas  shall  be 
issued  by  the  ALJ,  over  the  fiacsimile 
^(jjpiature  of  the  Secretary,  upon  a 
reescmable  showing  by  the  applicant  of 
the  grounds,  necessity  and  reasonable 
scope  thereof. 

(b)  Service  of  subpoenas.  (1)  When  the 
AL^  issues  a  subpoena  under  this 
section,  the  party  who  request^  such 
subpoenas  shall  serve  all  other  parties 
with  a  copy  of  the  subpoenas,  notice  of 
the  names  and  addresses  of  the 
individuals  subpoenaed  and  specify  any 
documents  required  to  be  produced. 

(2)  Subpoenas  may  be  served: 
(i)  By  a  U.S.  Marshal  or  deputy 

marshal,  or 

(ii)  By  any  other  person  who  is  not 
less  tluui  18  years  of  age,  or 

(iii)  By  registering  and  mailing  a  copy 
of  the  subpoena  addressed  to  the  person 
to  be  served  at  the  last  known  principal 
place  of  business  or  residence. 

(3)  Proof  of  service  may  be  made: 
(i)  By  the  return  of  service  on  the 

subpoena  by  the  U.S.  Marshal  or  deputy 
marshal,  or 

(ii)  If  served  by  an  employee  of  the 
Department,  by  a  certificate  stating  that 
he  personally  served  the  subpoena  upon 
the  person  named  therein,  or 

(iii)  If  servefi  by  another  j)erson.  by  an 
affidavit  of  such  person  stating  that  he 
personally  served  the  subpoena  upon 
the  person  named  therein  or 

(iv)  If^m^ice  was  by  registered  mail, 
by  an  yndavit  made  by  the  person 
mailing  the  subpoena  that  it  was  mailed 
as  provided  herein  and  by  the  signed 
return  post-office  receipt.  Where  the 
subpoenajs  i.ssued  on  behalf  of  the 
Secretary  oy  mail,  the  return  receipt 
without  an  affidavit  or  certificate  of 
mailing  shall  be  sufficient  proof  of 
service. 

(4)  In  makiitg  personal  service,  the 
person  making  service  shall  leave  a 
copy  of  the  subpoena  with  the  person 
subpoenaed,  or,  if  such  person  is  not 
immediately  available,  with  any  other 
responsible  person  authorized  to  accept 
service  residing  or  employed  at  the 
place  of  residence  or  business  of  the 
person  subpoenaed. 

(5)  The  original  of  the  subpoena, 
bearing  or  accompanied  by  the  required 
proof  of  service,  shall  be  returned  to  the 
officiMtjwho  issued  the  same.  The  party 
at  whos»Vequest  the  subpoena  is  issued 
shall  be  ^sponsible  for  the  service 
thereof. 


§2S3.14   FMaeli 

Witnesses  sununofled  under  these 
rules  shall  be  paid  the  same  fees  and 
expenses  that  are  paid  witnesses  in  the 


courts  of  the  United  States.  Fees  shall  be 
paid  by  the  party  at  whose  request  the 
vdtness  appears.  Current  Federal,  State, 
or  local  government  employees  shall  not 
be  eligiUe  to  receive  witness  fees. 

laSflS   Prooedureforhewlns. 

(a)  Bequest  for  bearing.  A  party  may 
request  a  hearing  on  the  facts  by 
iiMiluding  such  request  in  its  Appeal 
Petition  or  Answer,  whichever  is 
appropriate.  Failure  to  request  a  hearing 
within  the  time  specified  shall 
constitute  a  waiver  of  the  c^portunity 
for  such  a  hearing.  In  the  event  FNS 
denies  any  material  fact  and  fails  to 
request  a  hearing,  the  matter  may  be  set 
down  for  hearing  on  motion  of  the  State 
agency  or  upon  the  ALJ's  own  motion. 

(b)  Time  and  place.  If  any  material 
issue  of  fact  is  joined  by  the  pleadii^, 
the  ALJ,  upon  motion  of  any  party, 
stating  that  the  matter  is  at  issue  and  is 
ready  for  hearing,  shall  set  a  time  for  the 
hearing  as  soon  as  feasible  thereafter, 
with  due  regard  for  the  public  interest 
and  the  convenience  and  necessity  of 
the  State  agency  and  FNS.  The  hearing 
shall  be  held  at  the  U.S.  Department  of 
Agriculture,  Washington.  DC  The  ALJ 
shall  file  a  notice  stating  the  time  and 
place  of  the  hearing.  If  any  change  in  the 
time  of  the  bearing  is  made,  the  ALJ 
shall  file  a  notice  of  such  change,  which 
notice  shall  be  served  upon  the  parties, 
unless  it  is  made  during  the  course  of 
an  oral  hearing  and  made  a  part  of  the 
transcript  or  actual  notice  given  to  the 
parties. 

(c)  Appearances.  The  parties  may 
appear  in  person  or  by  attorney  of 
record  in  the  appeal  or  by  any  other 
designated  representative.  Any  person 
who  appears  as  attorney  or  as  a  party's 
designated  representative  must  conform 
to  the  standards  of  ethical  conduct 
required  by  practitioners  before  the 
courts  of  the  United  States. 

(d)  Debarwent  of  attorney  or 
representative.  (1)  Whenever  an  ALJ 
finds  that  a  person  acting  as  attorney  or 
designated  representative  for  any  party 
to  the  appeal  is  guilty  or  unethical  or 
contumacious  conduct  in,  or  in 
connection  with  an  appeal,  the  ALJ  may 
order  that  such  person  be  precluded 
nom  further  acting  as  attorney  or 
representative  in  the  appeal.  Review  by 
the  Judicial  Officer  may  be  taken  from 
any  such  order,  but  no  appeal  of  the  QC 
claim  shall  be  delayed  or  suspended 
pending  disposition  of  the  debarment 
review  by  the  Judicial  Officer.  Provided. 
however,  that  the  ALJ  shall  suspend  the 
appeal  of  the  QC  claim  for  a  reasonable 
time  for  the  purpose  of  enabling  the 
party  to  obtain  another  attorney  or 
representative. 


(2)  Whenever  it  is  found,  after  notice 
and  opportunity  for  hearing,  that  a 
person  who  is  acting  or  who  has  acted 
as  attorney  or  representative  for  anottier 
person  in  any  proceeding  before  the 
U.S.  Department  of  Agriculture,  is  unfit 
to  act  as  v^ch  counsel  because  of  such 
iinethicajj^  contumacious  conduct, 
such  p^on  will  be  precluded  from 
acting  as  the  attorney  or  representative 
in  any  or  all  proceedings  before  the 
Det>artment  as  found  to  be  appropriate. 

(e)  Failure  to  appear  (1)  II  FNS  or  the 
State  agency,  after  being  duly  notified, 

'  fails  to  appear  at  the  hearing  without 
cause,  that  party  shall  be  deemed  to 
have  waived  the  opportunity  for  an  oral 
hearing  and  to  have  admitted  any  facts 
which  may  be  presented  at  the  hearing. 
Sudi  failiire  by  either  party  shall  also 
constitute  an  admission  of  all  the 
material  allegations  of  fad  contained  in 
any  pleadings  submitted  by  the  other 
party.  The  party  who  appears  shall  have 
the  option  of  whether  to  follow  the 
procedure  imder  §  283.7  or  to  present 
evidence,  in  whole  or  in  part,  in  the 
form  of  declarations  or  by  oral 
testimony  before  the  ALJ. 

(2)  Failure  to  appear  at  a  hearing  shall 
not  be  deemed  to  be  a  waiver  of  the 
right  to  be  served  with  a  copy  of  the 
ALJ's  initial  decision,  to  file  a  motionT 
for  reconsideration  pursuant  to 
§  283.17(d)  or  to  seek  review  by  the 
Judicial  Officer  in  accordance  with 
§283.20. 

(f)  Order  of  proceeding.  Except  as  may 
be  decided  otherwise  by  the  ALJ.  FNS 
shall  proceed  first  at  the  hearing.  FNS 
has  the  burden  of  proving,  by  a 
preponderance  of  the  evidence,  the  QC 
claim  against  the  State  agency  for  a  QC 
error  rate  in  excess  of  the  tolerance 
level.  The  State  agency  will  proceed 
second  and  must  prove,  by  a 
preponderance  of  the  evidence,  the  facts 
upon  which  it  bases  its  appeal. 

(g)  Evidence.  (1)  The  testimony  of 
witnesses  at  a  hearing  shall  be  on  oath 
or  affirmation  and  subject  to  cross- 
examination. 

(2)  Upon  a  finding  of  cause,  the  ALJ 
may  order  that  any  witness  be  examined 
separately  and  apart  from  ail  other 
witnesses  except  those  who  may  be 
parties  to  the  appeal  or  whose  presence 
is  shown  by  a  party  to  be  essential  to  the 
presentation  of  the  party's  cause. 

(3)  After  a  witness  called  by  either 
party  has  testified  on  direct 
examination,  any  other  party  may 
request  and  obtain  the  production  of 
any  statement,  or  part  thereof,  of  such 
witness  in  the  possession  of  the 
opposing  party  which  relates  to  the 
subject  matter  as  to  which  the  witness 
has  testified.  Such  production  shall  be 
made  according  to  the  procedures  and 
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subject  to  the  definitions  and  limitations 
prescribed  in  the  Jencks  Act  (18  U.S.C. 
3500). 

(4)  Evidence  which  is  immaterial, 
irrelevant,  or  imduly  repetitious,  or 
which  is  not  the  sort  upon  which 
responsible  persons  are  accustomed  to 
rely,  shall  be  excluded  by  order  of  the 
AU  insofar  as  practicable. 

(n)  Objections.  (1)  If  a  party  objects  to 
the  admission  of  any  evidence  or  to  the 
limitation  of  the  scope  of  any 
examination  or  cross  examination  or  to 
any  other  ruling  by  the  ALJ,  the  party 
shall  state  briefly  the  grounds  of  such 
objection,  whereupon  an  automatic 
exception  will  follow  if  the  objection  is 
overruled  by  the  ALJ. 

(2)  Only  objections  made  before  the 
ALJ  may  be  subsequently  relied  upon  on 
review  by  the  Judicial  Officer. 

(i)  Exhibits.  Four  copies  of  each 
exhibit  shall  be  filed  with  the  ALJ. 
However,  where  there  are  more  than 
two  parties  in  the  appeal,  an  additional 
copy  shall  be  filed  for  each  additional 
party.  A  true  copy  of  an  exhibit  may  be 
substituted  for  the  original. 

(j)  Official  records  or  documents.  An 
official  government  record  or  document 
or  eimy  therein,  if  admissible  for  any 
purpqSe,  shall  be  admissible  in  evidence 
without  the  production  of  the  person 
who  made  or  prepared  the  same,  and 
shall  be  prima  facie  evidence  of  the 
relevant  facts  stated  therein.  Such 
record  or  document  shall  be  evidenced 
by  an  official  publication  thereof  or  by 
a  copy  certified  by  a  person  having  legal 
authority  to  make  such  certification. 

(k)  Official  notice.  Official  notice  shall 
be  taken  of  such  matters  as  are  judicially 
noticed  by  the  courts  of  the  United 
States  and  of  any  other  matter  of 
technical,  scientific,  or  commercial  fact 
of  established  character,  Provided,  that 
the  parties  shall  be  given  adequate 
opportunity  to  show  that  such  facts  are 
erroneously  noticed. 

(1)  Offer  of  proof.  Whenever  evidence 
is  excluded  by  the  ALJ,  the  party 
offering  such  evidence  may  make  an 
offer  of  proof,  which  shall  be  included 
in  the  transcript.  The  offer  of  proof  shall 
consist  of  a  brief  statement  describing 
the  evidence  excluded.  If  the  evidence 
consists  of  a  brief  oral  statement,  it  shall 
be  included  in  the  transcript  in  toto.  If 
the  evidence  consists  of  a  oocument  or 
other  exhibit,  it  shall  be  marked  for 
identification  and  inserted  in  the 
hearing  record.  In  either  event,  if  the 
Judicial  Officer,  upon  review, 
determines  that  the  ALJ's  ruling 
excluding  the  evidence  was  erroneous 
and  prejudicial,  the  evidence  shall  be 
considered  a  partt)f  the  transcript  and 
hearing  record.  If  the  Judicial  Officer 
determines  that  the  ALfs  ruling 


excluding  the  evidence  was  erroneous 
and  prejudicial,  and  that  it  would  be 
inappropriate  to  have  such  evidence 
considered  a  part  of  the  hearing  record 
without  reopening  the  hearing,  the 
Judicial  Officer  may  direct  that  the 
hearing^  reopened  to  permit  the  taking 
of  such  evidence  or  for  any  other 
purpose  in  connection  with  the 
excluded  evidence. 

(m)  Transcript.  Hearings  shall  be 
recorded  and  transcribed  verbatim. 
Transcripts  thereof  shall  be  made 
available  to  any  person  at  actual  cost  of 
dupUcation  (5  U.S.C  App.  I.  Section 
11). 

f283.1C    ConeoNdation  of  iMUM. 

Similar  issues  involved  in  appeals  by 
two  or  more  State  agencies  may  be 
consolidated  upon  motion  by  the  State 
agencies,  FNS,  or  at  the  discretion  of  the 
ALJ  if  it  is  decided  that  consolidation 
would  help  to  promote  administrative 
efficiency. 

(a)  Disposition  of  consolidated  issues. 
If  the  ALJ  orders  consolidation,  the 
issues  consolidated  will  be  considered 
first.  If  a  hearing  has  been  requested  by 
any  of  the  parties  that  have  had  issues 
consolidated,  arguments  on  the 
consolidated  issues  will  be  heard  before 
arguments  on  dissimilar  issues.  The  ALJ 
will  take  the  information  into 
consideration  along  with  arguments  on 
other  issues  in  preparing  initial 
decisions  for  QC  appeals  in  which  some 
issues  have  been  consolidated. 

(b)  Initial  decision.  (1)  If  the  ALJ 
decides  the  evidence  and  arguments  by 
the  State  agencies  on  the  consolidated 
issues  cannot  be  overcome  by  the 
evidence  presented  by  FNS  and  are 
sufficient  to  grant  the  relief  requested  by 
a  State  agency  or  all  State  agencies  in 
which  the  issue  is  involved,  the  ALJ 
shall  prepare  an  initial  decision  as 
provided  in  §  283.17(c). 

(2)  FNS  may  file  a  motion  for 
reconsideration  pursuant  to  §  283.17(d) 
or  seek  review  by  the  Judicial  Officer  in 
accordance  with  §  283.20. 

}  283.1 7    Port  Hearing  procedure. 

(a)  Corrections  to  transcript.  (1)  At 
any  time,  but  not  later  than  the  time 
fixed  for  filing  proposed  findings  of  fact, 
conclusions  of  law,  order  and  briefs,  any 
party  may  file  a  motion  proposing 
corrections  to  the  transcript. 

(2)  Unless  a  party  files  such  a  motion 
in  the  manner  prescribed,  the  transcript 
shall  be  presumed  to  be  a  true,  correct, 
and  complete  transcript  of  the  testimony 
given  at  the  hearing  and  to  contain  an 
accuirate  description  or  reference  to  all 
exhibits  received  in  evidence  and  made 
part  of  the  hearing  record.  The 
transcript  shall  be  deemed  to  be 


certified  withoitf^iuither  action  by  the 
ALJ. 

(3)  At  any  time  prior  to  the  filing  of 
the  ALJ's  initial  decision  and  after 
consideration  of  any  objections  filed  as 
to  the  transcript,  the  ALJ  may  issue  an 
order  making  any  corrections  in  the 
transcript  that  the  ALJ  finds  are 
warranted.  Such  corrections  shall  be    * 
entered  into  the  original  transcript  by 
the  Hearing  Clerk  (without  obsoiring 
the  original  text). 

(b)  Proposed  findings  of  fact, 
conclusions  of  law,  order,  and  briefs. 
The  parties  may  file  proposed  findings 
of  fact,  conclusions  of  law  and  orders 
based  solely  upon  the  record  and  on 
officially  noticed  matters,  and  briefs  in 
support  thereof.  Reply  briefs  may  be 
filed  at  the  discretion  of  the  ALJ.  The 
ALJ  shall  announce  at  the  hearing  the 
time  within  which  these  documents 
may  be  filed. 

(c)  ALJ's  initial  decision.  (1)  The  ALJ 
within  a  reasonable  time  after  the 
termination  of  the  period  allowed  for 
the  filing  of  proposed  findings  of  fact, 
conclusions  of  law,  orders,  and  any 
briefe  in  support  thereof,  shall  prepare, 
upon  the  basis  of  the  record  and 
officially  noticed  matters,  and  shall  file, 
an  initial  decision,  a  copy  of  which 
shall  be  served  upon  each  of  the  parties. 

(2)  Such  initial  decision  shall  become 
final  and  effective  30  days  after  service 
unless  either  party  pursues  the  options 
as  discussed  in  §§  283.17(d)  and  283.20 
of  this  regulation. 

(3)  No  decision  shall  be  final  for 
purposes  of  judicial  review  except  a 
final  decision  of  the  Judicial  Officer 
upon  appeal. 

(d)  Motion  for  Reconsideration.  (1) 
Except  as  provided  in  subparagraph  4  of 
this  paragraph,  any  party  may  file  a 
motion  for  reconsideration  of  the  initial  . 
decision  within  30  days  of  service  of  the 
initial  decision.  If  served  by  mail,  the 
time  for  filing  a  motion  for 
reconsideration  will  be  five  days  longer 
in  accordance  with  §  283.22  of  this  part 

(2)  Every  such  motion  must  set  forth 
the  matters  claimed  to  have  been 
erroneously  decided  and  the  basis  of  the 
alleged  errors.  Such  motion  shall  be 
accompanied  by  a  supporting  brief. 

(3)  Responses  to  sucn  motions  shall 
be  allowed  only  upon  request  of  the 

(4)  Norparty  may  file  a  motion  for 
reconsideration  of  aii  initial  decision 
that  has  been  revised  in  response  to  a 
previous  motion  for  reconsideration. 

(5)  The  ALJ  may  dispose  of  a  motion 
for  reconsideration  by  denying  it  or  by 
issuing  a  revised  initial  decision. 

(6)  If  the  ALJ  denies  a  motion  for 
reconsideration,  the  initi(|l  decision 
shall  become  final  ai>d  effective  30  days 
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after  service  unless  review  by  the 
Judicial  Officer  is  sought  in  accordance 
with  283.20  of  this  part.  ' 

(7)  If  the  ALJ  issues  a  revised  initial 
decision,  that  decision  shall  become 
final  and  effective  30  days  after  service 
unless  review  by  the  Judicial  Officer  is 
sought  in  accordance  with  283.20  of  this 
part. 

f283.1«    Motion*  and  rcquMls. 

(a)  Filing.  All  motions  and  requests 
shall  be  filed  with  the  Hearing  Clerk, 
and  several  upon  all  the  parties  by  the 
moving  or  requesting  part,  except 
motions  and  requests  made  on  the 
record  during  the  oral  hearing.  The  ALp 
assigned  to  the  appeal  or  the  Chief 
Judge,  shall  rule  upon  all  motions  and 
requests  filed  or  made  prior  to  seeking 
review  of  the  ALJ's  initial  decision 
pursuant  to  §  283.20,  except  motions 
directly  relating  to  such  review. 
Thereafter,  the  Judicial  Office  shall  rule 
on  any  motions  and  requests  as  well  as 
the  motions  directly  relating  to  the 
review  of  the  ALJ's  initial  decision. 

(b)  Time  for  filing.  Any  motion  or 
request  may  be  filed  at  any  time,  except 
that. 

(1)  motions  to  dismiss  pursuant  to 
§  283.5  must  be  filed  within  the  time 
allowed  for  filing  an  answer  and 

(2)  motions  for  reconsideration  must 
be  filed  within  30  days  of  service  of  the 
ALJ's  initial  decision  pursuant  to 

§  283.17(d). 

(c)  Comments.  All  written  motions 
and  requests  shall  state  the  particular 
order,  ruling,  or  action  desired  and  the 
grounds  therefore. 

(d)  Response  to  motions  and  requests. 
Within  20  days  after  service  on  any 
written  motion  or  request  or  within 
such  shorter  or  longer  period  as  may  be 
fixed  by  the  ALJ  or  Judicial  Officer,  an 
opposing  party  may  file  a  response  to 
the  motion  or  request.  The  moving  pcuty 
shall  have  no  right  to  reply  to  the 
response;  however,  the  ALJ  or  Judicial 
Officer  may  order  that  a  reply  be  filed. 

(e)  Certification  to  the  Judicial  Office. 
The  submission  or  certification  of  any 
motion,  request,  objection,  or  other 
question  to  the  Judicial  Officer  prior  to 
the  seeking  of  review  pursuant  to 

§  283.20  shall  be  made  by  and  in  the 
discretion  of  the  ALJ.  The  ALJ  may 
either  rule  upon  or  certify  the  motion, 
request,  objection,  or  other  question  to 
the  Judicial  Officer,  but  not  both. 

1283.19    AU's. 

(a)  Assignment.  No  ALJ  shall  be 
assigned  to  serve  in  any  appeal  who: 

(1)  has  any  pecimiary  interest  in  any 
matter  or  business  involved  in  the 
appeal, 

(2)  is  related  by  blood  or  marriage  to 
any  party  in  the  appeal,  or 


(3)  has  any  conflict  of  interest  which 
might  impair  the  ALJ's  objectivity  in  the 
appeal. 

(b)  Disqualification  of  ALJ.  (1)  Any 
party  to  the  appeal  may,  by  motion, 
request  that  the  ALJ  withchvw  from  the 
appeal  on  one  or  more  of  the  grounds 
set  out  in  paragraph  (a)  of  this  section. 
Su4|i  motion  shall  set  forth  with 
particularity  the  alleged  grounds  for 
disqi^fication.  The  ALJ  may  then 
either  rule  upon  or  certify  the  motion  to 
the  Judicial  Officer,  but  not  both. 

(2)  The  ALJ  may  withdraw  from  any 
appeal  for  any  reason  deemed  by  the 
ALJ  to  be  disqualifying. 

(c)  Powers.  (1)  Subject  to  review  as 
provided  elsewhere  in  this  part,  the  ALJ, 
in  any  assigned  appeal,  shall  have  the 
power  to: 

(i)  Rule  upon  motions  and  requests; 

(ii)  Set  the  time  and  place  of  a  pre- 
hearing conference  and  the  time  of  the 
hearing,  adjourn  the  hearing  from  time 
to  time,  and  change  the  time  of  the 
hearing; 

(iii)  Administer  oaths  and 
affirmations; 

(iv)  Regulate  the  scope  and  timing  of 
discovery;  ^ 

(v)  Issue  and  enforce  subpoenas  as 
authorized  under  7  U.S.C.  §  2023(a)  and 
these  rules; 

(vi)  Summon  and  examine  witnesses 
and  receive  evidence  at  the  hearing; 

(vii)  Appoint  expert  witnesses  in 
accordance  with  the  provisions  of  Rule 
706  of  the  Federal  Rules  of  Evidence; 

(viii)  Admit  or  exclude  evidence: 

(ix)  Hear  oral  argument  on  facts  or 
law; 

(x)  Upon  motion  of  a  party,  decide 
cases,  in  whole  or  in  part,  by  summary 
judgment  where  there  is  no  disputed 
material  issue  of  fact^ 

(xi)  Perform  all  acts  and  take  all 
measures  necessary  for  the  maintenance 
of  order,  including  the  exclusion  of 
contumacious  counsel  or  other  persons; 

(xii)  Take  all  other  actions  authorized 
under  these  rules. 

(2)  The  ALJ  may  not  rule  upon  the 
validity  of  Federal  statutes  or 
regulations. 

(d)  Who  may  act  in  the  absence  of  the 
ALJ.  In  case  of  the  absence  of  the  ALJ 
or  the  ALJ's  inability  to  act,  the  powers 
and  duties  to  be  performed  by  the  ALJ 
under  these  rules  of  practice  in 
connection  with  any  assigned  appeal 
may,  without  abatement  of  the  appeal, 
imless  otherwise  directed  by  the  Chief 
Judge,  be  assigned  to  any  other  ALJ. 

{283.20    ReviMv  by  th«  Judicial  Officor. 

(a)  Filing  of  review  petition.  (1)  Within 
30  days  a^r  service  of  the  ALJ's  initial 
decision,  or  any  part  thereof,  any  party 
may  seek  Judicial  Officer  review  of  such 


decision  by  filing  a  review  petition  with 
the  Hearing  Clerk.  However,  if  another 
party  files  a  motion  for  reconsideration 
under  §  283.17(d)  of  this  part, 
consideration  of  the  review  petition 
shall  be  stayed  automatically  pending 
resolution  of  the  motion  for 
reconsideration.  If  a  motion  for 
reconsideration  is  timely  filed,  a  review 
petition  may  be  filed  within  30  days 
after  the  ALJ  denies  the  motion  or  issues 
a  revised  initial  decision,  whichever 
applies. 

(2)  As  provided  in  §  283.15(h), 
objections  made  before  the  ALJ 
regarding  evidence  or  regarding  a 
limitation  on  examination  or  cross- 
examination  or  other  ruling  may  be 
relied  upon  in  a  Judicial  Officer  review. 

(3)  Each  issue  set  forth  in  the  review 
petition,  and  the  arguments  thereon, 
shall  be  plainly  and  concisely  stated; 
and  shall  contain  detailed  citations  to 
the  record,  statutes,  regulations  orv"- 
authorities  being  relied  upon  in  support 
thereof.  A  brief  in  support  may  be  nled 
simultaneously  with  the  review 
petition. 

(b)  Response  to  review  petition. 
Within  30  days  after  service  of  a  copy 
of  a  review  petition  and  any  brief  in 
support  thereof,  any  other  party  to  the 
proceedings  may  file  a  response  in 
support  of  or  in  opposition  to  the  review 
petition  and  in  such  response  any 
relevant  issue,  not  presented  in  the 
review  petition,  may  be  raised. 

(c)  Transmittal  of  the  record.  (1) 
Whenever  a  review  petition  of  an  ALJ's 
initial  decision  is  filed  and  a  response 
thereto  has  been  filed  or  time  for  filing 
a  response  has  expired,  the  Hearing 
Clerk  shall  transmit  to  the  Judicial 
Officer  the  record  of  the  appeal. 

(2)  Such  record  shall  include:  The 
pleadings;  motions  and  requests  filed 
and  rulings  thereon;  the  transcript  of  the 
testimony  taken  at  the  hearing,  together 
with  the  exhibits  filed  in  connection 
therewith;  any  documents  or  papers 
filed  in  connection  with  a  prehearing 
conference;  such  proposed  findings  of 
fact,  conclusions  of  law,  orders,  and 
briefs  in  support  thereof,  as  may  have 
been  filed  in  connection  with  the 
appeal;  the  ALJ's  initial  decision;  the 
motion  for  reconsideration  of  the  ALJ's 
initial  decision;  the  ALJ's  initial 
decision  on  the  motion  for 
reconsideration  and  the  review  petition, 
and  such  briefs  in  support  thereof  and 
responses  thereto  as  may  have  been 
filed. 

(d)  Oral  argument.  A  party  filing  a 
review  petition  may  request,  within  the 
prescribed  time  for  filing  such  review 
petition,  an  opportunity  for  oral 
argument  before  the  Judicial  Officer. 
Within  the  time  allowed  for  filing  a 
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response,  the  responding  party  may  file 
a  request  for  such  oral  argument.  Failure 
to  ^ake  such  request  to  appear  before 
the  Judicial  Officer,  within  the 
prttcribed  time  period,  shall  be  deemed 
a  waiTer  of  the  opportunity  for  oral 
argument.  There  is  no  right  to  appear 
personally  before  the  Judicial  Officer. 
The  Judicial  Officer  may  grant,  refuse, 
or  limit  any  request  for  oral  argument 
Oral  argument  shall  not  be  transcribed 
unless  so  ordered  in  advance  by  the 
Judicial  Officer  for  cause  shown  upon 
request  of  a  party  or  upon  the  Judicial 
Officer's  own  motion. 

(e)  Scope  of  argument.  Argimient  to 
be  heard  by  the  Judicial  Officer  on 
review,  whether  oral  or  on  brief,  shall  be 
limited  to  the  issues  raised  in  the  review 
petition  to  the  Judicial  Officer  or  in  the 
response  to  such  petition,  except  that  if 
the  Judicial  Officer  determines  that 
additional  issues  should  be  argued,  the 
parties  shall  be  given  reasonable  notice 
of  such  determination,  so  as  to  permit 
adequate  preparation  on  all  issues  to  be 
argued. 

(f)  Notice  of  argument;  postponement. 
The  Hearing  Cle»  shall  advise  all 
parties  of  the  time  and  place  at  which  e 
oral  argument  will  be  heard.  A  request 
for  postponement  of  the  argument  must 
be  made  by  motion  filed  within  a 
reasonable  time  in  advance  of  the  date 
fixed  for  argument. 

(g)  Order  of  argument.  The  appellant 
is  entitled  to  commence  and  conclude 
the  argument. 

(h)  Submission  of  briefs.  By  agreement 
of  the  parties,  a  review  may  be 
submitted  for  decision  on  the  briefs,  but 
the  Judicial  Officer  may  direct  that  the 
review  be  argued  orally. 

(i)  If  any  party  demonstrates  to  the 
satisfaction  of  the  Judicial  Officer  that 
additional  evidence  not  presented  to  the 
ALJ  is  material,  not  cumulative,  and  that 
there  were  reasonable  grounds  for  the 
failure  to  present  such  evidence  to  the 
ALJ,  the  Judicial  Officer  shall  remand 
the  matter  to  the  ALJ  for  consideration 
of  such  additional  evidence. 

(j)  Decision  of  the  Judicial  Officer  on 
review.  (1)  As  soon  as  practicable  after 
the  receipt  of  the  record  from  the 
Hearing  Clerk,  or,  in  case  oral  argument 
was  bad,  as  soon  as  practicable 
thereafter,  the  Judicial  Officer,  upon  the 
basis  of  the  record  and  any  matter  of 
which  official  notice  is  taken,  shall  rule 
on  the  review. 

(2)  The  Judicial  Officer  may  adopt, 
reduce,  reverse,  compromise,  remand  or 
approve  settlement  of  any  claim  initially 
decided  by  the  ALJ  under  this  part. 

(3)  The  Judicial  Officer  shall  promptly 
serve  each  {nrty  to  the  appeal  with  a 
copy  of  the  ruling  of  the  Judicial  Officer 
which  shall  be  considered  the  final 


determination  and  contain  a  statement 
describing  the  right  to  seek  Judicial 
review. 

(4)  Judicial  review  must  be  sought 
within  30  days  of  service  of  the  final 
notice  of  determination  by  the  Judidtilr 
Officer  pursuant  to  7  U.S.C  2023(a). 

128^21    Ex  parte  eommunloaliofw. 

(a)  AL/;  Judicial  Officer.  At  no  time 
prior  to  the  issuance  of  the  final 
decision  shall  the  ALJ  or  Judicial  Officer 
discuss  ex  parte  the  merits  of  the  appeal 
or  review  with  any  person  who  is 
connected  with  the  appeal  or  review  in 
an  advocative  or  in  an  investigative 
capacity,  or  with  any  representative  of 
such  peraon.  However,  procedural 
matters  shall  not  be  included  within 
this  limitation;  and  furthermore,  the  ALJ 
or  Judicial  Officer  may  discuss  the 
merits  of  the  case  with  such  a  person  if 
all  parties  to  the  appeal  or  review,  or 
their  attorneys  have  been  given  notice 
and  an  opportunity  to  participate.  A 
memorandum  of  such  discussion  shall 
be  included  in  the  record. 

(b)  Parties;  Interested  persons.  No 
party  or  other  interested  person  shall 
make  or  knowingly  cause  to  be  made  to 
the  ALJ  or  Judicial  Officer  an  ex  parte 
communication  relevant  to  the  merits  of 
the  appeal  or  review. 

(c)  Procedure.  If  the  ALJ  or  Judicial 
Officer  receives  in  ex  parte 
communication  in  violation  of  this 
section,  the  one  who  receives  the 
communication  shall  place  in  the  pubHc 
record  of  the  appeal  or  review: 

(1)  All  such  written  communications; 

(2)  Memoranda  stating  the  substance 
of  all  such  oral  communications;  and 

(3)  Copies  of  all  written  responses, 
and  memoranda  stating  the  substance  of 
all  oral  responses  thereto. 

(4)  Upon  receipt  of  a  communication 
knowingly  made  or  knowingly  caused  to 
be  made  by  a  party  in  violation  of  this 
section,  the  ALJ  or  Judicial  Officer  may, 
to  the  extent  consistent  with  the 
interests  of  justice  and  the  policy  of  the 
underlying  statute,  require  the  party  to 
show  cause  why  its  claim  or  interest  in 
the  appeal  or  review  should  not  be 
dismissed,  denied,  disregarded  or 
otherwise  adversely  affected  on  account 
of  such  violation. 

(d)  Decision.  To  the  extent  consistent 
with  ihe  interests  of  justice  and  the 
policy  of  the  underlying  statute,  a 
violation  of  this  section  shall  be 
sufficient  grounds  for  a  decision  adverse 
to  the  party  who  knowingly  commits  a 
violation  of  this  section  or  who 
knowingly  cause  sudi  a  violation  to 
occur. 


120^    Foon;  fWog;  Mcvtee;  proo*  o< 
xfvlce;  computation  ol  tiMWi  and 
axtanakma  o(  tima. 

(a)  FofTn.  (1)  The  original  and  two  « 
copies  of  all  papers  in  a  proceeding 
conducted  under  this  Suopart  shaU  be 
filed  with  the  Hearing  Gerk. 

(2)  Every  pleading  and  paper  filed  in 
the  proceeding  shall  contain  a  caption 
setting  forth  the  title  of  the  action,  the 
docket  number  assigned  by  the  Hearing 
Clerk,  and  a  descriptive  title  (e.g. 
Motion  for  Extension  of  Time). 

(3)  Every  pleading  and  {>aper  shall  be 
signed  by  and  contain  the  address  and 
telephone  number  of  the  representative 
for  Uie  party  on  whose  behalf  the  paper 
was  filed. 

(b)  Filing.  Papers  are  considered  filed 
when  they  are  postmarked,  or,  received, 
if  band  delivered.  Date  of  mailing  may 
be  established  by  a  certificate  fix)m  the 
party  or  representative  or  by  proof  that 
the  document  was  sent  by  certified  or 
registered  mail. 

(c)  Service.  A  party  filing  a  document 
with  the  ALJ  shaH,  at  the  time  of  filing, 
serve  a  copy  of  such  document  on  every 
other  party.  Service  upon  any  party  of 
any  dociunent  shall  be  made  by 
delivering  or  mailing  a  copy  to  the 
party's  last  known  address.  When  a 
party  is  represented  by  an  attorney  or 
designated  representative,  service  shall 
be  made  upon  such  attorney  or 
representative  in  lieu  of  the  actual  party. 

(d)  Proof  of  service.  A  certificate  of  the 
person  serving  the  document  by 
personal  delivery  or  by  mail,  setting 
forth  the  date,  time  and  manner  of 
service,  shall  be  proof  of  service. 

(e)  Computation  of  time.  (1)  In 
computing  any  {>eriod  of  time  under  this 
part  or  in  an  order  issued  thereunder, 
the  time  begins  with  the  day  following 
the  act,  event,  or  default,  and  includes 
the  last  day  of  the  period,  unjess  it  is  a 
Saturday,  Sunday  or  legal  holiday 
observed  by  the  Federal  Government,  in 
which  event  it  includes  the  next 
business  day. 

(2)  When  a  document  has  been  served 
by  mail,  an  additional  five  days  will  be 
added  to  the  time  permitted  for  any 
response. 

(f)  Extensions  of  time.  Requests  for 
extensions  of  time  shall  be  submitted  to 
the  ALJ,  Chief  Judge  or  the  Judicial 
Officer  prior  to  the  expiration  of  the 
original  due  date.  Except  for  the  filing 
of  a  notice  of  appeal  as  required  by 

§  283.4(a),  the  time  for  the  filing  of  any 
document  or  paper  required  or 
authorized  under  the  rules  in  this  part 
may  be  extended  by  the  ALJ,  Chief 
Judge  or  the  Judicial  Officer,  if,  in  the 
judgment  of  the  ALJ,  Chief  Judge  or  the 
Judicial  Officer,  there  is  good  cause  for 
the  extension.  In  instances  where  the 
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time  permits  notice  of  the  request  for 
extension,  time  shall  be  given  to  the 
other  pkrty  to  submit  views  concerning 
the  request. 

§283.23    Procedural  matlera. 

(a)  Communications  from  Hearing 
Clerk.  In  order  to  expedite  the  appeal 
process,  the  Hearing  Clerk  may  develop 
form  letters  and  transmittal  forms  to  be 
used  for  notices,  service  of  papers, 
requests  for  information,  and  all  other .. 
communications  between  the  Hearing 
Clerk's  Office  and  the  parties. 

(b)  Representation.  All  parties  may  be 
represented  by  attorneys  or  by 
designated  representatives.  Attorneys  or 
designated  representatives  appearing  for 
the  parties  shall  file  formal  notices  of 
appearances  and  withdrawals  with  the 
Hearing  Clerk. 

Subpart  C — Summary  Procedure  for 
Appeals  of  QC  Claim*  of  Less  than 
$50,000. 

f  283.24    Incorporation  o<  proceduraa  by 
refwwic*. 

Except  as  otherwise  provided,  the 
following  procedures  detailed  in 
subpart  B  of  this  part  shall  apply  to 
appeals  9fQC  claims  of  less  than 
$50.000: 9§  283.5  Motion  to  Dismiss; 
283.6  Answer:  283.8  Amendment  of 
Appeal  or  Answer;  283.9  Withdrawal  of 
Appeal;  283.10  Consent  Decision; 
283.18  Motions  and  Requests;  283.19 
ALJ's;  283.20  Review  by  the  Judicial 
Officer:  283.21  Ex  Parte 
Communications:  283.22  Filings; 
Service;  Extensions  of  Time;  and 
Computation  of  Time;  and  283.23 
Procedural  Matters. 

S283.2S    FUing  appaala  for  OC  dahns  of 

(a)  Time.  A  State  agency  may  appeal 
the  bill  for  collection  from  FNS  for  a  QC 
claim  of  less  than  $50,000  for  a  food 
stamp  QC  error  rate  in  excess  of  the 
tolerance  level.  A  State  agency  must  file 
a  written  notice  of  appeal,  in  accordance 
with  this  section,  within  10  days  of 
receipt  by  certified  mail  or  personal 
service  of  the  bill  for  collection  from 
FNS  for  a  QC  claim  of  less  than  $50,000. 

(b)  Filing.  The  notice  of  appeal  shall 
be  filed  with  the  Hearing  Clerk. 

(c)  Content  of  the  notice  of  appeal.  (1) 
A  notice  of  appeal,  in  order  to  be 
considered  acceptable  must  contain  the 
following  information: 

(i)  A  brief  and  clear  statement  that  it 
is  an  appeal  bom  a  QC  claim  of  less 
than  $50,000  identifying  the  period  the 
claim  covers,  the  date  and  amount  of  the 
bill  for  collection,  and  the  date  of 
receipt  of  the  bill  for  collection; 


(ii)  Identification  of  the  State  agency 
as  the  appellant  and  FNS  as  the 
appellee: 

liii)  A  statement  that  the  notice  of 
appeal  is  filed  pursuant  to  section  14(a) 
of  the  Food  Stamp  Act;  > 

(iv)  A  true  copy  of  the  bill  for 
collection  which  constitutes  the  basis 
for  the  filing  of  the  notice  of  appeal 
shall  be  attached  to  the  notice. 

(2)  Failure  to  file  an  acceptable  notice 
of  appeal  shall  result  in  a  challenge  by 
FNS  to  the  notice  and  dismissal  of  the 
notice  by  the  ALJ  and  a  waiver  of  the 
opportunity  for  further  appeal  or  review 
by  the  Judicial  Officer  imless  the  State 
agency  pursues  the  options  as  discussed 
in  §§  283.17(d)  and  283.20  of  this 
regulation. 

(d)  Good  cause.  The  Secretary's 
determination  concerning  good  cause  is 
final.  The  State  agency  may  not  appeal 
a  determination  by  the  Secretary 
concerning  whether  a  State  agency  had 
good  cause  as  prescribed  in  7  CFR 
275.23(e)(5)  for  its  failure  to  meet  the 
error  rate  tolerance  level  established 
under  7  CFR  Part  275.  The  State  agency 
is  not  precluded  from  relying  upon  facts 
used  in  support  of  its  good  cause  waiver 
request  in  arguing  other  appealable 
issues  before  the  ALJ,  if  such  facts  are 
relevant  to  the  appealable  issues. 

(e)  Receipt  of  notice  of  appeal  and 
assignment  of  docket  number.  Upon 
receipt  of  a  notice  of  appeal,  the  Hearing 
Clerk  shall  assign  the  appeal  a  docket 
number.  The  Hearing  Clerk  shall: 

(1)  Send  the  State  agency  a  letter 
which  shall  include  the  following 
information: 

(i)  Advice  that  the  notice  of  appeal 
has  been  received  and  the  date  of 
receipt: 

(ii)  The  docket  number  assigned  to  the 
appeal  and  instructions  that  all  future 
communications  related  to  the  appeal 
shall  reference  the  docket  number,  and; 

(iii)  That  the  State  agency  must  file 
and  serve  its  appeal  petition,  as  set  forth 
in  §  283.22  within  30  days  of  service  of 
the  Hearing  Clerk's  letter.  Failure  to  file 
a  timely  appeal  petition  may  result  in  a 
waiver  of  further  appeal  rights. 

(2)  Send  FNS  a  copy  of  the  notice  of 
appeal  and  a  copy  of  the  letter  to  the 
State  agency. 

(0  Stay  of  collection.  The  fiHng  of  a 
timely  notice  of  appeal  shall 
automatically  stay  the  action  of  FNS  to 
collect  the  QC  claim  asserted  against  the 
State  agency  until  a  decision  is  reached 
on  the  acceptability  of  the  appeal,  and 
in  the  case  of  an  acceptable  appeal,  until 
a  final  administrative  determination  has 
been  issued.  However  interest  will 
accrue  as  provided  in  the  Act. 

(g)  Content  of  appeal  petition.  The 
appeal  petition  shall  include: 


(1)  A  brief  statement  of  the  allegations 
of  fact  and  provisions  of  law  that 
constitute  the  basis  for  the  appeal,  and 

(2)  Tlie  nature  of  the  relief  sought, 
(h)  FNS  answer.  Upon  service  of  the 

State  agency  appeal  petition,  FNS  shall 
file  an  answer,  pursuant  to  §  283.22. 
within  30  days  of  service  of  the  State 
agency  appeal  petition. 

1 283.26  Request  that  appeals  be  handled 
under  procadures  in  subpart  B  for  appaala 
of  QC  claima  of  $50,000  or  mora. 

(a)  If  the  State  agency  does  not  believe 
that  the  summary  procedure  provided  in 
this  subpart  is  adequate  for  handling  the 
appeal  and  that  an  oral  hearing  is 
necessary,  the  State  agency  may  file,  no 
later  than  the  date  established  for  the 
conclusion  of  any  discovery  pursuant  to 
§  283.28,  a  request  that  its  appeal  be 
handled  under  the  procedures  in 
subpart  B. 

(b)  The  request  shall  specify  why  the 
State  agency  believes  that  the  summary 
procedure  is  inadequate  and  what  harm 
will  result  if  an  oral  hearing  is  not  held. 

(c)  FNS  will  have  20  days  from 
service  of  the  State  agency's  request  that 
the  appeal  be  handled  under  Subpart  B 
to  submit  arguments  either  in  support  of 
or  against  the  State  agency's  position. 

Hd)  The  ALJ  will  review  the  State 
agency's  request  and  the  information 
submitted  by  FNS  and  decide  which 
procedures  shall  be  used  in  the  appeal, 
(e)  The  initial  decision  of  the  ALJ  on 
the  use  of  the  full  administrative 
procedures  shall  become  final  and 
Effective  10  days  after  service  unless 
either  party  pursues  the  options  as 
discussed  in  §§  283.17(d)  and  283.20  of 
this  proposed  regulation. 

S  2S3J27    Procedures  upon  failure  to  flla  an 


The  failure  by  FNS  to  file  kn  answer 
shall  constitute  a  waiver  of  the 
opportunity  to  file  a  cross  motion  for 
summary  judgment  pursuant  to 
§  283.30.  Upon  such  failure  to  file,  the 
State  agency  shall  file  a  proposed 
decision,  along  with  a  motion  for 
adoption  thereof,  both  of  which  shall  be 
served  upon  FNS  by  the  State  agency. 
Within  20  days  after  service  of  such 
motion  and  proposed  decision,  FNS 
may  file  with  the  Hearing  Clerk 
objections  thereto.  If  the^  ALJ  finds  that 
meritorious  objections  have  been  filed, 
the  State  agency's  motion  shall  be 
denied  with  supporting  reasons.  If 
meritorious  objections  are  not  filed,  the 
ALJ  shall  issue  an  initial  decision 
without  further  procedures.  Copies  of 
the  decision  or  denial  of  State  agency's 
motion  shall  be  served  on  each  of  the 
parties  and  shall  be  included  as  part  of 
the  official  record.  Where  the  decisions 
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as  proposed  by  State  agency  is  adopted 
as  the  ALJ's  initial  decision,  such 
decision  of  the  ALJ  shall  become  final 
and  effective  30  days  after  service 
unless  reconsideration  or  review  by  the 
Judicial  Officer  is  sought  as  discussed  in 
§§  283.17(d)  and  283.20  of  this  part. 

§283.28    DiMOVwy.  I 

Upon  motion  and  as  ordered  by  the 
ALJ,  written  interrogatories,  written 
requests  for  admission  and  written 
requests  for  the  production  of 
dociunents,  may  be  served  by  any  party 
to  the  appeal  upon  any  other  party  and 
used  in  accordance  with  §  283.12(b)  of 
this  part.  ^ 

%283utB    Scheduling  conference. 

(a)  Time  and  place.  The  ALJ  shall 
direct  the  parties  or  their  coimsel  to 
attend  a  scheduling  conference  at  any 
reasonable  time.  The  scheduling 
conference  shall  be  held  at  the  U.S. 
Department  of  Agriculture,  Washington, 
DC.  Reasonable  notice  of  the  time  and 
place  of  the  scheduling  conference  shall 
be  given.  The  ALJ  shall  order  each  of  the 
parties  to  furnish  at  the  scheduling 
conference  or  at  another  time  the 
following: 

(1)  An  outline  of  the  appeal  or 
defense; 

(2)  The  legal  theories  upon  which  the 
party  will  rely; 

(3)  Copies  of  or  a  list  of  documents 
that  the  party  antici{>ates  relying  upon; 

(b)  Procedures.  The  ALJ  shall  not 
order  any  of  the  foregoing  procedures 
that  a  party  can  show  are  inappropriate 
or  unwarranted  imder  the  circumstances 
of  the  particular  appeal. 

(c)  Scheduling  conference.  At  the 
scheduling  conference,  the  following 
matters  shall  be  considered: 

(1)  The  simplification  of  issues; 

(2)  The  necessity  of  amendments  to 
pleadings; 

(3)  The  possibility  of  obtaining 
stipulations  of  facts  and  of  the 
authenticity,  accuracy,  and 
admissibility  of  documents,  which  will 
avoid  unnecessary  proof; 

(4)  Negotiation,  compromise,  or 
settlement  of  issues; 


(5)  The  exchange  of  copies  of 
proposed  exhibits;  « 

(6)  The  nature  of  and  the  date  by 
which  discovery,  as  provided  in 

§  283.28,  must  be  completed; 

(7)  Hie  identification  of  documents  or 
matters  of  which  official  notice  may  be 
requested; 

(8)  A  schedule  to  be  followed  by  the 
parties  for  the  completion  of  the  actions 
decided  at  the  conference;  and 

(9)  Such  other  matters  as  may 
expedite  and  aid  in  thecdisposition  of 
the  appeal. 

(d)  Reporting.  A  scheduling 
conference  will  not  be  stenographically 
reported  unless  so  directed  fay  tne  ALJ. 

(e)  Attendance  at  scheduling  * 
conference.  In  the  event  the  ALJ 
concludes  that  personal  attendance  by 
the  ALJ  and  the  parties  or  counsel  at  a 
scheduling  conference  is  unwarranted 
or  impractical,  but  decides  that  a 
conference  would  expedite  the  appeal, 
the  ALJ  may  conduct  such  conference 
by  telephone. 

(f)  Order.  Actions  taken  as  a  result  of 
a  conference  shall  be  reduced  to  an 
appropriate  written  order,  unless  the 
ALJ  concludes  that  a  stenographic 
report  shall  suffice. 

S  283.30    Croea  motions  for  summary 
Judgement 

Appeal  petitions  filed  pursuant  to  this 
subpart  shall  be  determined  upon  cross 
motions  for  summary  judgment  unless 
the  matter  is  heard  under  subpart  B  in 
accordance  with  §  283.26.  Cross  motions 
for  summary  judgment  with  supporting 
briefs  and  exhibits  shall  be  filed  1^  the 
j>artie8  pursuant  to  the  schedule 
established  by  the  ALJ  in  accordance 
with  §  283.29.  Motions  for  summary 
judgment  shall  address  the  issues  raised 
by  the  pleadings  and  may  be  supported 
by  declarations.  Motions  and 
accompanying  briefs  in  support  of 
summary  judgment  shall  not  exceed  35 
pages  excluding  exhibits  unless 
otherwise  authorized  by  the  ALJ.  Reply 
briefs  may  be  filed  by  the  parties.  Reply 
briefs  may  not  exceed  15  pages  in 
length,  excluding  exhibits,  and  must  be 
submitted  withi^^^olays  of  service  of 
initial  briefs.  There  shall  be  no  further 


pleadings  imless  otherwise  authorized 
by  the  ALJ. 

1283.31    Review  of  thcfMord. 

(a)  The  ALJ  shall  review  the  cross 
motions  for  summary  judgment,  briefo. 
reply  briefe  and  supporting  materials 
submitted  by  both  FNS  and  the  State 
agency. 

(b)  If  the  ALJ  decides  that  additional 
information  or  briefing  is  required  from 
a  party,  a  request  for  such  information 
or  briefing  shall  be  submitted  to  such 
party  with  a  copy  to  the  other  psity.  The 
request  shall  identify  the  additional 
information  or  specific  issues  to  be 
addressed  and  shall  specify  the  date(s) 
by  which  such  information  or  briefing 
must  be  provided.  Upon  receipt  of  such 
additional  information  or  briefing,  the 
ALJ  shall  provide  the  other  party  an 
opportunity  to  submit  responsive 
information  or  briefing. 

(c)  If  the  party  to  whom  a  request  for    ^ 
additional  information  or  briefing  is 
made  fails  to  submit  the  information  or  f 
brief  the  issue(s)  as  requested,  the  ALJ 
may  decide  the  appeal  based  on  the 
existing  record. 

S  283.32    AU's  initial  decisioa 

(a)  The  ALJ  within  a  reasonable  time 
following  receipt  of  or  expiration  of  t^e 
applicable  due  dates  for  motions,  briefs, 
reply  briefs,  supporting  materials  and 
any  other  information  requested 
pursuant  to  §  283.31  submitted  by  the 
State  agency  and  FNS,  shall  file  an 
initial  deci^on,  a  copy  of  which  shall  be 
served  upon  each  of  the  parties. 

(b)  Such  initial  decision  shall  become 
final  and  effective  30  days  after  service 
unless  either  party  pursues  the  options 
as  discussed  in  §§  283.17(d)  and  283.20 
of  this  proposed  regulation. 

(c)  No  decision  shall  be  final  for 
purposes  of  judicial  review  except  a 
final  decision  of  the  Judicial  Officer 
upon  appeal. 

Dated:  January  12, 1993. 
Phyllis  R.  Gault. 
Acting  Administrator. 
|FR  Doc.  93-1176  Filed  1-15-93;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prtoone 

28  CFR  Part  SSI 
RIN1120-^U03 

Control,  Cualedy,  Cara,  Treatment  end 
Inetruction  of  Inmalee;  Volunteer 
Conuminity  Servtea  Pro|ecte 

AQBCV:  Bureau  of  Prisons.  Justice. 
action;  Interim  rule. 

SUMMARY:  In  this  doaunent,  the  Bureau 
of  Prisons  is  issuing  an  interim  rule  on 
Volunteer  Community  Swvice  Projects. 
A  voliuiteer  community  service  project 
is  a  project  designed  to  provide  for  the 
public  good  which  has  been  developed 
by  local  government  or  by  a  non-profit 
charitable  organization  for  approval  by 
the  Bureau  of  Prison.  This  rule  provides 
for  the  voluntary  participation  by  an 
inmate  in  a  volunteer  commimity 
service  project.  The  intent  of  this  rule  is 
to  promote  the  public  interest  and 
provide  for  the  security  and  good  order 
of  the  institution  by  reducing  inmate 
idleness. 

DATES:  ESactive  on  Jasuary  19, 1903; 
comments  must  be  submitted  on  or 
before  March  S,  1993. 
AOOAESSES:  Office  of  General  Counsel. 
Bureau  of  Prisons,  HOLC  room  754,  320 
First  Street,  NW.,  Washington.  DC 
20534. 

FOR  FURTHER  tVORMATUM  CONTACT: 
Roy  Nanovic,  Office  of  General  Counsel. 
Bureau  of  Prisons,  phone  (202)  307- 
3062. 

SUPPLEMENTARY  MF0RMAT10N:  The 
Bureau  of  Prisons  is  issuing  an  interim 
rule  on  Volunteer  Community  Service 
Projects.  A  volunteer  community  service 

J>roject  is  a  project  designed  to  provide 
or  the  public  good  (in  keeping  with  the 
overall  goals  of  the  community,  such  as 
conunimity-wide  beeutificatian  and 
public  nfaty)  wrhich  has  been 
developed  by  local  government  or  by  a 
non-profit  charitable  organization  for 
approval  by  the  Bureau  of  Prisons.  A 
community  service  project  is  not  a  work 
assignment.  Any  inmate  who  chooses  to 
participate  does  so  voluntarily,  and  may 
not  receive  performance  pay  for 
participation  in  the  project.  Existmg 
Bureau  regulations  provide  for  inmate 
monetary  contqbutions  to  an 
intematiooal,  national,  or  local 


organizatioa.  tedading  political  partiae, 
80  kiag  as  the  contribution  does  not 
violate  any  law  or  regulation  (See  28 
CFR  551.50).  This  amendment  expends 
this  policy  by  specifying  bow  aa  iianate 
may  choose  to  make  a  contribution  of 
time  and  effort  through  participation  in 
an  approved  volunteer  commoDity 
service  project.  The  charitable  activity 
resulting  from  participation  in  a 
volunteer  commimity  service  project 
may  not  impair  contracts  for  senrioaa  in 
the  commimity. 

Because  this  rule  poses  no  additional 
restrictions  on  inmates,  the  Bureau  finds 
good  cause  for  exempting  the  proviakins 
of  the  Administrative  Procedure  Act  (S 
U.S.C  553)  requiring  notice  (rf  proposed 
rulemaking  and  delay  in  alfactive  date. 
While  the  Bureau  believes  it  i» 
necessary  to  implement  these  changes 
immediately,  the  Bureau  is  publidiing 
the  procedures  as  an  interim  rule  in 
order  to  invite  public  comment 
Members  of  the  public  may  submit 
comments  concerning  this  nde  by 
writing  to  the  previously  cited  address. 
These  comments  will  be  considered 
before  the  rule  is  finalized. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  major  rule  for  the 
purpose  of  E.0. 12291.  After  review  of 
the  law  and  regulations,  the  Director, 
Bureau  of  Prisons  has  certified  that  this 
rule,  for  the  purpose  of  the  Regulatory 
Flexibility  Act  (PubUc  Law  96-354). 
does  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Liet  ef  Sali|BHa  in  28  CFR  Part  551 

Prisoners. 

Datsd:  January  13. 1993. 
RiclMrdP.Sater. 
Acting  Dinctor,  Bureau  of  Prisons. 

Aocontinwr.  pmsuant  to  the 
rulemaking  futhority  vested  in  the 
Attorney  General  in  5  U.S.C  552(a)  and 
delegated  to  ti^  Director.  Bureau  of 
Prisons  in  28011 0.96(q).  part  551  in 
subchapter  C  of  28  CFR.  chapter  V  te 
amended  as  set  forth  below. 

SUBCHAPTER  C-INSTmmONAL 
MANAGEMENT 

PART  551— MISCELLANEOUS 

1.  The  authority  citation  for  28  QFR 
part  551  is  revised  to  read  as  fbllowK 

Authority:  5  VS.C.  301;  18  U.S.C  1S12. 
3621.  3622,  3624, 4001,  4005.  4042. 4081, 
4062  (Repealed  in  part  as  to  oBiBn«M 


cominltted  on  or  after  Novemtwr  1, 1987). 
4161-4166  (Repealed  u  to  ofEonsea 
oommlttad  on  or  after  November  1, 1987), 
5006-5024  (Repealed  October  12, 1984  as  to 
offense*  committed  after  that  date),  5039:  28 
U.S.C.  509,  510;  Pub.  L  99-500  (sec.  209):  28 
CFR  0.95-a99. 

2.  In  28  CFR  part  551,  a  new  subpart 
F,  consisting  of  §  551.60.  is  added  to 
read  as  follows: 

tMbpart  F—Voluntaar  Community 
Sarvica  Pro)acta 

1561.60    VduiHeaf  eommuotty  aervtee 


(a)  A  volunteer  community  service 
project  is  a  project  sponsored  and 
developed  by  local  government  or  by  a 
nonprofit  charitable  organization, 
submitted  to  the  institution,  and 
recommended  by  the  Warden  for 
approval  of  the  Regional  Director. 
Volunteer  community  service  projects   - 
are  designed  to  provide  for  the  public 
good  in  keeping  with  the  overall  goals 
of  the  community,  such  as  community- 
wide  beautification  or  public  safety.  The 
sponsoring  organization  is  responsible 
for  certifying  to  the  Bureau  that  the 
community  service  project  does  not 
displace  regular  employees,  supplant 
employment  opportunities  ordinarily 
available  within  the  sponsoring 
organization,  or  impair  contracts  for 
aervioBS.  These  projects  are  not  work 
assignments.  Any  inmate  who  chooses 
to  participate  does  so  voluntarily,  and 
may  not  receive  performance  pay  or  any 
other  salaried  compensation  for 
participation  in  the  project,  nor  be 
eligible  to  submit  a  claim  under  the 
provisions  of  the  Inmate  Accident 
Compensation  Program. 

(b)  An  inmate  may  volunteer  to 
participate  in  a  community  service 
project  by  submitting  a  written  request 
for  the  Warden's  approval.  The  inmate 
must  have  custody  classification 
appropriate  tot  the  project  and  be 
otherwise  eligible  for  the  conditions  of 
the  project,  llie  decision  of  the  Warden 
to  approve  or  disapprove  an  inmate's 
request  shall  be  documented  in  writing. 

(c)  An  inmate  may  appeal  the 
Warden's  decision  through  the 
Administrative  Remedy  Procedure  (see 
28  CFR  part  542). 

(PR  Doa  93-1202  Filed  1-15-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

HMlth  Cart  Financing  Administration 
42  CFR  Part  493 

[HSa-20fr-F1 

Medicara,  Medicaid  and  CUA 
Programs;  CUA  Program  Fee 
Collection;  Correction 

AGENCY:  Health  Care  Financing 

AdministraUon  (HCFA).  HHS. 

ACTION;  Correcting  amendments. 

SUMMARY:  This  rule  corrects  a  technical 
error  in  a  rule  entitled,  "Regulations 
Implementing  the  Qinical  Laboratory 
Improvement  Amendments  of  1988 
(CUA)"  which  inadvertently  deleted 
some  content  of  another  rule  entitled. 
"CUA  Program  Fee  Collection."  Both 
rules  were  published  in  the  Federal 
Register  on  February  28. 1992.  We  are 
restoring,  without  change,  the  content  of 
§§493.602  through  493.634,  which  was 
incorrectly  removed  effective  September 
1, 1992. 

EFFECTIVE  DATE:  This  rule  is  effective 
September  1, 1992. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Matt  Plonslti.  (410)  966-4662. 
SUPPUEMENTARY  INFORMATION:  In  this 
final  rule,  we  are  correcting  a  technical 
error  in  the  fee  schedule  applicable  to 
clinical  laboratories,  which  was 
published  in  the  February  28. 1992 
issue  of  the  Federal  Register.  We  are 
restoring,  without  change  the  content  of 
§§  493.602  through  493.634,  which  was 
inadvertently  removed. 

Baclcground 

On  February  28, 1992,  we  pubUshed 
three  final  rules  applicable  to 
laboratories  that  examine  human 
specimens  for  the  purposes  of  diagnosis, 
prevention,  or  treatment  of  any  disease 
or  impairment  of.  or  the  assessment  of 
the  health  of.  human  beings.  The  rules 
implemented  provisions  of  the  Clinical 
Laboratory  Improvement  Amendments 
of  1988  (CUA).  Public  Law  100-578. 
The  rules  were:  "Regulations 
Implementing  the  Clinical  Laboratory 
Improvement  Amendments  of  1988 
(CUA)."  which  appeared  at  57  FR  7002- 
7186;  "Chnical  Laboratory  Improvement 
Act  Program  Fee  Collection,"  which 
appeared  at  57  FR  7188-7218;  and 
"Medicare  and  Laboratory  Certification 
Program:  Enforcenjent  Procedures  for 
Laboratories."  which  appeared  at  57  FR 
7218-7243.  The  regulation  concerning 
fee  collection  was  effective  March  1 , 
1992,  the  other  two  regulations  were 
effective  September  1. 1992. 


An  error  occxirred  in  the  amendatory 
language  appearing  in  one  of  the 
regulations  with  the  later  effective  date 
that  produced  the  imintended  result  of 
deleting,  effective  September  1. 1992,  a 
number  of  regulations  sections  in 
subpart  F  of  part  493  that  went  into 
effect  March  30. 1992. 

Technical  Correction 

The  document  entitled.  "Regulations 
Implementing  the  Clinical  Laboratory 
Improvement  Amendments  of  1988 
(CUA)."  contained  the  comprehensive 
requirements  with  which  laboratories 
must  comply  in  order  to  meet  CUA 
requirements.  Thus,  it  appeared  first  in 
the  order  of  items  presented  in  the 
February  28,  1992  issue  of  the  Federal 
Register.  This  document  did  not  contain 
any  of  the  requirements  dealing  with 
subpart  F.  General  Administration.  The 
content  of  subpart  F  was  established  in 
the  fee  collection  regulation  that        |  • 
followed.  As  a  means  of  assisting  the 
reader  with  the  organization  of  the 
revised  part  493,  a  table  of  contents  for 
the  part  was  presented  at  pages  7137 
through  7139.  including  items  relating 
to  fee  collections  that  appear  in  the 
regulations  text  of  the  item  that 
followed  in  that  issue  of  the  Federal 
Register. 

An  editing  error  occurred  in  our 
preparation  of  amendatory  language  in 
our  amendment  3.  appearing  on  page 
7139.  We  included  an  instruction  to 
remove  the  text  of  §§  493.602  through 
493,634,  even  though  we  were  not 
setting  forth  regulations  text  in  that 
rulemaking  document.  Ordinarily,  this 
type  of  editing  error  would  have  no 
consequence  because  text  to  which  it 
could  apply  did  not  exist,  and  on  the 
date  of  publication,  no  such  sections 
were  in  effect.  However,  the  regulation's 
effective  date  was  delayed  until 
September  1. 1992  and  the  fee  collection 
regulation  which  created  these  sections 
was  effective  March  30, 1992.  The 
erroneous  amendatory  language  thus 
deleted  the  sections  beginning 
September  1, 1992.  the  effective  date  of 
the  rule  in  which  the  erroneous 
amendatory  language  appeared. 

We  are  restoring,  without  change,  the 
content  of  §§493.602  through  493.634 
that  were  removed  in  error.  This 
restoration  is  effective  September  1, 
1992.  thus  ensuring  continuity  of  the 
regulations. 

List  of  Subjects  in  42  CFR  Part  493 

Grant  programs-health.  Health 
facilities.  Laboratories.  Medicaid. 
Medicar^ksReporting  and  recordkeeping, 
requiramems. 


42  CFR  part  493  is  corrected  by 
making  the  following  correcting 
amendments: 

PART  493-U\BORATORY 
REQUIREMENTS 

1.  The  authority  citation  for  part  493 
continues  to  read  as  follows: 

Authority:  Sec.  353  of  the  Public  Heahh 
Service  Act,  sees.  1fl02, 1861(e),  the  jentence 
following  1861(s)(ll),  1861(s)(12), 
1861(s){13).  1861(s)(14).  1861(s)(15),  ano 
1861(s){16)  of  the  Social  Security  Act  (42 
U.S.C  1302, 1395x(e),  the  sentence  following 
1395x(s)(ll).  1395x(s)(12).  1395x(s)(13). 
1395x(s)(14).  1395x(s)(15),  and  1395(s)(16)). 

Subpart  F— General  Administration 

2.  Subpart  F  is  corrected  by  adding 
§§493.602.  493.606,  493.610,  493.614. 
493.618,  493.622,  493.626,  and  493.630 
through  493.634  to  read  as  follows: 

1 493.602    Scope  of  subpart 

This  subpart  sets  forth  requirements 
all  laboratories  that  test  human 
specimens  for  health  purposes  must 
meet  in  order  to  apply  for  and  be  issued 
/a  registration  certificate,  certificate  of 
[waiver,  certificate  of  accreditation,  or 
\certificate  under  section  353  of  the 
Public  Health  Service  Act  (42  U.S.C. 
263a).  It  also  sets  forth  the  methodology 
for  determining  the  amount  of  the  fees 
for  issuing  registration  certificates, 
certificates  of  waiver,  certificates  of 
accreditation,  or  certificates  and  for 
determining  compliance  with  the 
applicable  standards  of  the  Public 
Health  Service  Act  (the  PHS  Act)  and 
for  Federal  validation  of  State-exempt 
laboratories. 

S  493.606    Applicability  of  subpart 

The  rules  of  this  subpart  are 
applicable  to  those  laboratories 
specified  in  §  493.3.  ^ 

§  493.61 0    Cortif icate  requirements  for 

laboratories. 

^* 

(a)  Except  as  specified  in  paragraph 
(b).  of  this  section,  no  person  may  solicit 
or  accept  materials  derived  from  the 
human  body  for  laboratory  examination 
or  other  procedure  unless  there  is  in 
effect  for  the  laboratory  a  registration 
certificate  or  a  certificate  or  waiver 
issued  by  HHS.  or  a  certificate  or  a 
certificate  of  accreditation  issued  by 
HHS  that  is  applicable  to  the  specialty 
or  subspecialties  of  services  offered  by 
the  laboratory. 

(b)  A  laboratory  licensed  by  a  State 
whose  licensure  program  is  approved  by 
HHS  is  exempt  from  CUA  requirements 
(that  is.  State-exempt)  and  does  not 
require  a  certificate  issued  by  HHS. 
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(a)  HHSor  its  dwignoo  will  amd  « 
spplic^ian  to  tlioM  kiboratories  it  has 
identified  ss  potentiaBy  beisg  subject  to 
the  requirements  «f  OlA.  Those 
laboratories  that  do  not  recerre  em 
eppBcatten  snist  contact  ifiiS  or  ita 
designee  %o  feoeive  eppHcadoB  forma. 

(b)  A  separate  application  must  be 
filed  for  each  laboratory  location. 
However,  laboratories  within  a  hospital 
that  aie  located  at  &e  same  street 
address  and  imder  common  directioD 
have  the  option  of  applyii^  for  a  single 

\      certificate  or  multiple  certificates  for  the 
laboratory  sites  within  the  same 
physical  location  or  street  address.  In 
addition,  n«rt-for-profit  or  Federal,  State, 
or  local  government  laboratories  that 
engage  in  Hmited  public  heahh  testing 
(that  is,  few  tj^s  of  tests)  may  operate 
tmderone  certificate.  A  laboratory  that 
is  not  at  a  fixed  location,  that  is,  a 
laboratory  that  moves  from  testing  site 
to  testing  site  [sadti  as  health  screening 
fairs)  or  odier  temporary  testing  location 
must  file  a  single  applicatidb  using  the 
address  of  its  designated  prrmaiy  site.  A 
sepante  certificate,  which  reflects  the 
address  of  the  designated  primary  site, 
is  reqfuiTed  for  each  mobile  miit 
providing  laboratory  testing. 

(c)  An  application  for  the  isisuance  of 
a  registiaitian  certificate,  a  certificate  of 
waiver,  or  a  certificate  or  certificate  of 
accreditation  applicable  to  one  or  more 
laboratory  test  procedures  or 
examinations  included  in  the  specialties 
or  subspecialties  listed  in  * 
§  4g3.£l3(d)(3)  must  be  made  to  HHS  or 
its  designee  on  a  form  or  forms 
prescribed  by  HHS  aiul  must  be  »gned 
by  the  owner  or  authorized 
representative  of  the  laboratory. 

(dj  Tin  application  must  include 
information  that  describes  the 
characteristics  of  the  laboratory 
operation  aitd  the  examinations  and 
other  test  procedures  performed  by  the 
laboratory,  including — 

(1)  The  names  of  the  test  procedures 
and  examinations  perfecmed  and  the 
iotel  nuBsber  of  test  procedores  and 
examuMtiens  perionaed  anaualiy^ 
excluding  tests  for  quality  control, 
quality  assuxaace,  aiid  proficiency 
testiqg  purposes; 

(2)  ihe  methodologies  for  test 
procedures  and  examintltioRS 
performed;  and 

(3)  The  qualifications  (educational 
background,  traioing,  and  experience  of 
the  personnel  directing  and  supervising 
the  laboratory  and  performing  the 
laboratory  test  procedures  and 
examinations. 


i483J1A   AddWonal ^jpHcaliea 
reniilfMUfiti 

In  submitting  an  appUcation  for  a    ' 
registn^on  certificate,  a  certifioHte  of 
waiver,  certificate  of  acaeditetioo.  or  a 
cartificale,  a  laboratory  must  agree  to  the 
following: 

(a)  To  make  raconis  available  and 
sahoDt  reports  to  HHS  as  HHS  aaay 
reouire. 

(d)  To  permit  inspec^ons  fay  HHS  or 
its  designee  as  spedfied  in  mibpaxl  Qui 
this  part.  (Certificate  of  wervor 
l^mnitcBies  are  not  subject  to  routine 
inspections.) 

(c)  To  treat  proficiency  testing 
samples  in  the  same  manner  as  it  treats 
materials  derived  from  the  human  body 
referred  to  it  for  laboratory  examinations 
or  other  procedures  in  the  ordinary 
course  of  business.  {Certificate  of  waiver 
laboratories  are  not  siAject  to 
proficiency  testing  requirements.) 

(d)  To  provide  HHS  wiA  satisfactory 
assurances,  throu^  an  attestation 
statement,  signed  by  6ie  laboratory 
owrter  or  authorized  representative,  that 
the  laboratory  will  be  operated  in 
accordaiK>e  with  the  requirements 
eeteblished  by  the  Secretary  under 
section  353  of  the  PHS  A<3t; 

§482j622    Appaata  yodyras. 

<a)  If  HHS  denies  a  laborato^'s 
application  for  a  registration  certificate, 
certificate  of  waiver,  cartificate  of 
accmditition,  or  certificate  or  tindts  the 
laboratory's  certificate.  HHS  gives  the 
laboratory  a  statement  of  the  grounds  on 
which  the  denial  nr  hmitation  is  based 
and  an  opportunity  flor  an  appeal,  in 
accordance  with  the  procedures  set 
forth  in  part  49fl  of  this  chapter. 

(b)  If  a  laboratory  that  is  seeking  a 
n^^tralLoD  certificate,  certificate  of 
waiver^  certificate  of  accreditation,  or 
certificate  has  its  application  deaiador 
its  certificate  limited,  it  cannot  operate 
as  a  laboratoy  under  the  PHS  Act  (or. 
in  the  case  of  a  limitatHm.  in  the  areas 
covered  by  dae  limitationj  unless  the 
denial  or  limitation  is  overturned  at  the 
conclusion  of  the  administrative  appeals 
process  pmvided  by  part  498  of  this 
chapter.  (Is  addition,  the  laboratory  is 
not  ehgible  for  payment  under  the 
Medicare  or  Medicaid  programs  or,  in 
the  case  of  a  limitation,  cannot  receive 
Medicase  or  Medicaid  payment  for 
services  in  the  limited  areas.) 

(c)  Additional  provisioBS  relating  to 
appeal  rigjhts  are  set  forth  in 

§§  493.626(b),  493.633(b),  and 
493.634(b). 

f4t3.S26    RasMration  certtficata. 

(a)  HHS  or  its  designee  initially  issues 
a  regi  Oration  certifii^e  or.  if  the 
laboratory  meets  ftie  requirements,  a 


CBitifirate  of  waiver  to  each  itbotttary, 

pfovidod  that  the  labonatoiy  aMBta  tiM 
appMcBlion  nquiramsnts  of  %%  «93.6a4 
and  40SjBia  and  pays  the  «pplic^>le  iaa 
as  ^pectfied  in  S403.fi38.  A  registratioa 
certificate  <k»8s  not  inciude  apecialti^ 
SHfa^Mciakies  of  aervka,  except  as 
noted  in  %  493;;633.  but  authoriiBs  the 
entity  to  ofawkrt  laboratory  testing  oatii 
a  determination  of  the  appropiiatq  laval 
of  compliance  can  be  made  and  the 
appcopnate  certificate  issued.  The 
rggistjiatinn  certificate  issued  in 
HcmidnnnB  vnth  S  493^33(a)(2i  to  a 
laboratory  that  hasa  certificate  of 
walvar  to  allow  the  laboratoiy  to  add  a 
sendce(s)  not  listed  in  the  waived  taat 
category  reflects  only  the  added 
servioels)  noted  on  the  laboratory's 
application.  A  registration  certificate 
issued  under  this  section  is  valid  for  a 
period  of  not  more  than  2  years  or  until 
such  time  as  an  iuspactiofi  to  deteimins 
program  compliance  can  be  conducted 
or  the  laboratory  demonstrates  that  it 
qualifies  to  receive  a  certificate  of 
waiver  or  a  certificate  of  accreditation, 
whichever  is  shorter.  HHS  reissues  a 
registration  cartificate  to  any  laboratory 
for  which  HHS  or  its  designee  has  not 
had  an  opportunity  to  determine 
compliance. 

(b)  Prior  to  expiration  of  the 
T^istration  certi  Quale.  HHS  notifies  tha 
labocatory  of  the  applicable 
requimments  to  obtain  a  certificate  of 
accreditation  or  a  certificate  and  tha 
amounts  of  the  fees  for  issuing  t^aaa 
certificates  and,  if  applicable,  dm 
amoiuit  of  the  liee  for  deteraaination  of 
compJiangp  HHS  may  suspend,  revoke, 
or  lioiit  a  labaratory's  registration 
certificate  for  failure  to  oomply  with  the 
applicable  requiremeiUs  and  may  deny 
the  labaratory's  applioation  for  the 
applicable  certificate.  HHS  may  also 
impose  certain  alternative  sanctions. 
HHS  provides  the  laboratory  with  a 
statement  of  the  grounds  on  whicfa  the 
sanctions  and  denial  axe  based,  an 
opportunity  to  re^xuid  to  the 
imposition  of  the  sanctions,  and  an 
opportunity  for  appeal,  in  accordance 
with  tha  procedures  set  forth  in  part  49t 
of  this  chapter,  tf  the  laboratory  raqueste 
an  ^paal  of  a  suspension  or  revocation, 
it  may  keep  its  registration  certificate 
until  a  decision  is  made  by  an 
Administrative  Law  Judge  (ALJ),  unless 
HHS  finds  that  oonditions  at  the 
laboratory  pose  an  imminent  exui 
serious  xisk  to  human  bealth.  In  cases 
where  the  registration  certificate  would 
expire,  a  rqgistraLtoa  certi  ficate  is 
reissued  to  authorize  testing  until  a 
decision  is  made  by  an  AL),  unless  HHS 
finds  that  conditioas  at  the  laboratwy 
pose  an  iaminent  and  serious  risk  to 


I      { 
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human  health.  HHS  may  impose  certain 
alternative  sanctions  prior  to  a  bearing. 
(In  addition,  for  laboratories  receiving 
payment  from  the  Medicare  or  Medicaid 
programs,  such  payments  are  suspended 
on  the  effective  date  specified  in  the 
notice  to  the  laboratory  of  the  denial  of 
the  application  for  the  applicable 
certificate,  even  if  there  has  been  no 
appeal  decision  issued.) 

(c)  In  the  event  of  a  non-compliance 
determination  resulting  in  denial  of  a 
laboratory's  application  for  a  certificate 
of  accreditation  or  certificate,  HHS  may 
suspend,  revoke,  or  limit  a  laboratory's 
registration  certificate.  HHS  may  also 
impose  certain  alternative  sanctions. 
HHS  provides  the  laboratory  with  a 
statement  of  the  grounds  on  which  the 
sanctions  and  application  denial  are 
based  and  with  an  opportunity  for  an 
appeal,  in  accordance  with  the 
procedures  set  forth  in  part  498  of  this 
chapter.  If  the  laboratory  requests  an 
appeal  of  a  suspension,  revocation,  or 
limitation,  it  may  keep  its  registration 
certificate  until  a  decision  is  made  by  an 
ALJ,  unless  HHS  finds  that  conditions  at 
the  laboratory  pose  an  imminent  and 
serious  risk  to  human  health.  In  cases 
where  the  registration  certificate  would 
expire,  a  registration  certificate  is 
reissued  to  authorize  testing  until  a 
decision  is  made  by  an  ALJ,  unless  HHS 
finds  that  conditions  at  the  laboratory 

Eose  an  imminent  and  serious  risk  to 
uman  health.  HHS  may  impose  certain 
alternative  sanctions  prior  to  a  hearing. 
(In  addition,  for  laboratories  receiving 
payment  from  the  Medicare  or  Medicaid 
programs,  such  payments  are  suspended 
on  the  effective  date  specified  in  the 
notice  to  the  laboratory  of  the  denial  of 
the  application  for  the  applicable 
certificate,  even  if  there  has  been  no 
appeals  decision  issued.) 

{493.630    CwtHlcate. 

HHS  or  its  designee  issued  a 
certificate  to  each  laboratory,  provided 
the  laboratory  has  a  registration 
certificate  and  meets  the  application 
requirements  of  §§  493.614  and  493.618, 
pays  the  applicable  fee  as  specified  in 
§493.638,  and  meets  all  other 
applicable  requirements  of  this  part.  A 
certificate  is  valid  for  not  more  than  2 
years. 

§493.631    CarUflcatcofwahrar. 

HHS  or  its  designee  issues  a 
certificate  of  waiver  to  a  laboratory  if  it 
performs  only  waived  tests,  provided 
the  laboratory  meets  the  application 
requirements  of  §§  493.614  and  493.618, 
pays  the  applicable  fee  as  specified  in 
§493.638.  and  meets  all  other 
applicable  requirements  of  this  part.  A 


certificate  of  waiver  is  valid  for  not 
more  than  2  years. 

{493.632    Cartificata  of  accradltation. 

HHS  or  its  designee  issues  a 
certificate  to  a  laboratory  accredited  by 
an  HHS-approved  accreditation 
organization,  provided  the  laboratory 
has  a  registration  certificate  and  meets 
the  application  requirements  of 
§§  493.614  and  493.618,  pays  the 
applicable  fee  as  specified  in  §493.638, 
and  meets  all  other  applicable 
requirements  of  this  part.  A  certificate  of 
accreditation  is  valid  for  not  more  than 
2  years. 

{493.633    ApplicabilHyofttMCWlHIcate. 
cartificata  of  waiver,  and  eartificata  of 
accfadhation. 

(a)  The  certificate  of  waiver  issued  is 
applicable  to  tests  listed  in  the  waived 
test  category.  The  certificate  or 
certificate  of  accreditation  issued  is 
applicable  Jib  those  specialties  and 
subspecialties  of  service  offered  by  the 
laboratory  in  accordance  with  this  part. 

(1)  A  laboratory  performing  only   v. 
waived  tests  may  not  perform  any 
examination  or  procedure  not  listed  in 
the  waived  test  category  until  it  has 
requested  and  HHS  has  issued  to  it  a 
registration  certifiaite  that  covers  the 
additional  examinations  or  procedures 
requested  by  the  laboratory.  The 
laboratory  may  continue  to  perform 
waived  tests  that  are  covered  by  the 
certificate  of  waiver  already  issued  to 
the  laboratory.  The  registration 
certificate  is  valid  for  2  years  or  until  a 
compliance  determination  can  be 
conducted,  whichever  is  shorter.  After 
HHS  or  its  designee  determines 
compliance.  HHS  issues  a  certificate 
that  includes  the  additional  specialties 
or  subspecialties  for  which  compliance 
has  been  determined. 

(2)  A  labdfatory  possessing  a 
certificate  must  notify  HHS  or  its 
designee  within  6  months  of  any 
changes  in  methodologies  for  any  test 
procedure  or  examination  it  performs 
and  any  additions  or  deletions  of  tests 
or  examinations  performed.  If  the 
laboratory  adds  testing  in  a  specialty  or 
subspeciality  nof  listed  on  its  certificate, 
HHS  or  its  designee  will  determine 
compliance.  After  HHS  or  its  designee 
determines  compliance,  a  revised 
certificate  is  issued  that  includes  the 
additional  specialties  or  subspecialties 
for  which  compliance  has  been 
determined. 

(3)  A  laboratory  possessing  a 
certificate  of  accreditation  must  notify 
its  approved  accreditation  organization 
within  6  months  of  any  changes  in 
methodologies  for  any  test  procedure  or 
examination  it  performs  or  any 


additions  or  deletions  of  tests  or 
exannnations  performed  so  that 
appropriate  actions  can  be  taken  by  the 
accreditation  organization  and  a  revised 
certificate  can  be  issued  when 
appropriate. 

(b)  HHS  may  suspend,  revoke,  or  limit 
a  laboratory's  registration  certificate  and 
may  impose  certain  alternative 
sanctions  for  failure  to  comply  with  the 
notice  requirements  of  this  section.  HHS 
provides  the  laboratory  with  a  statement 
of  grounds  on  which  the  sanctions  are 
based,  an  opportunity  to  respond  to  the 
imposition  of  the  sanctions,  and  an 
opportunity  for  an  appeal,  in 
accordance  with  the  procedures  set 
forth  in  part  498  of  this  chapter.  If  the 
laboratory  requests  an  appeal  of  a 
suspension,  revocation,  or  limitation,  it 
retaiiis  its  certificate  or  a  reissued 
certificate  until  a  decision  is  made  by  an 
ALJ.  li^less  HHS  finds  that  conditions  at 
the  laboratory  pose  an  imminent  and 
serious  risk  to  human  health.  HHS  may 
impose  certain  alternative  sanctions 
prior  to  a  hearing.  In  addition,  for 
laborateries  receiving  payment  from  the 
Medicare  or  Medicaid  programs,  such 
payments  are  suspended  during  the 
pendency  of  any  hearing  for  failure  to 
comply  with  the  requirements  of  this 
part. 

{493.634    Notification  of  changaa. 

(a)  A  laboratory  must  notify  HHS  or 
its  designee  within  30  days  if  changes 
occur  in — 

(1)  Ownership;         -— — 

(2)  Name; 

(3)  Location; 

(4)  Director;  or 

(5)  Supervisor  (only  applicable  for  a 
high  complexity  laboratory). 

(b)  HHS  may  suspend,  revoke,  or  limit 
a  laboratory's  registration  certificate, 
certificate  of  waiver,  or  certificate  of 
accreditation  or  may  impose  certain 
alternative  sanctions  for  failure  to 
comply  with  the  notice  requirements  of 
this  section.  In  such  an  event.  HHS 
provides  the  laboratory  with  a  statement 
of  grounds  on  which  the  santtion  is 
based  and  an  opportunity  for  an  appeal, 
in  accordance  with  the  procedures  set 
forth  in  part  498  of  this  chapter.  If  the 
laboratory  requests  an  appeal  of  a 
suspension,  revocation,  or  limitation,  it 
retains  its  certificate  or  a  reissued 
certificate  until  a  decision  is  made  by  an 
ALJ,  unless  HHS  finds  that  conditions  at 
the  laboratory  pose  an  imminent  and 
serious  risk  to  human  health.  (In 
addition,  for  laboratories  participating 
in  Medicare  or  Medicaid,  payments  are 
suspended  during  the  pendency  of  any 
hearing  for  failure  to  comply  with  the 
notice  requirements.) 
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(c)  If  a  revised  certificate  is  necessary 
because  of  the  changes  identified  in 
paragraph  (a)  of  this  section,  the 
laboratory  must  pay  the  fee  for  a  revised 
certificate  as  required  in  §  493.639. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.714,  Medical  Assistance 
Pn^ram) 

(Catalog  of  Federal  Domestic  Assistance 
Program  Na  93.773,  Medicare — Hospital 
Insurance;  and  Program  No,  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  January  13, 1993. 
Neil  Stillman, 

Deputy  Assistant  Secretary  for  Information 
Resources  Management. 
[FR  Doc  93-1204  Filed  1-15-93;  8:45  am] 
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Public  Health  Servioe 

42  CFR  Part  493 

[HSO-202-FC] 

Medicare,  Medicaid  and  CUA 
Programs;  Regulation*  Implementing 
the  Clinical  Laboratory  Improvement 
Amendments  of  1988  (CUA)  and 
Clinical  Laboratory  Improvement  Act 
Program  Fee  Coiiection 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  and  Public 
Health  Service  (PHS).  HHS. 
ACTION:  Final  Rule  with  Comment 
Period. 

SUMMARY:  In  the  February  28, 1992, 
issue  of  the  Federal  Register  (57  FR 
7002),  the  Department  of  Health  and 
Human  Services  established  rules  that 
set  forth  the  test  performance 
requirements  for  laboratories  that  are 
subject  to  the  CLIA  requirements.  This 
rule  corrects  both  typographical  and 
technical  errors  made  in  that  doctmient 
as  well  as  provides  some  additional 
clarification  after  a  limited  review  of  the 
comments  we  received  after  the 
publication  of  the  rule. 
DATES:  These  regulations  are  effective 
on  January  19, 1993. 
COMMENT  DATE:  Comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  March  22, 1993. 
ADDRESSES:  Mail  an  original  and  3 
copies  of  comments  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  HSQ- 
202-FC,  P.O.  Box  26676.  Baltimore,  MD 
21207. 

If  you  prefer,  you  may  deliver  your 
written  comments  to  one  of  the 
following  addresses: 


Room  309-G,  Hubert  H.  Humphrey 
Building.  200  Independence  Avenue, 
SW.,  Washington,  D.C.  20201,  or 

Room  132,  East  High  Rise  Building, 
6325  Security  Boulevard,  Baltimore, 
MD  21207. 

Due  to  staffing  and  resource 
limitations,  we  cannot  accept  facsimile 
(FAX)  transmissions.  In  commenting, 
please  refer  to  file  code  HSQ-202-FC. 
Comments  received  timely  will  be 
available  for  public  inspection  as  they 
are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  in  Room  309-G  of  the 
Department's  offices  at  200 
Independence  Avenue,  SW., 
Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  (phone:  (202)  690-7890). 

For  comments  that  relate  to 
information  collection  requirements, 
mail  a  copy  of  comments  to:  Allison 
Herron  Eydt,  HCFA  Desk  Officer.  Office 
of  Information  and  Regulatory  Affairs, 
room  3001,  New  Executive  Office 
Building,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATKM  CONTACT:  Judy 
Yost.  (410)  597-5907. 

SUPPLEMENTARY  INFORMATION:  On 
February  28.  199k,  we  published  in  the 
Federal  Register  at  57  FR  7002,  rules 
that  set  forth  the  test  performance 
reqtiirements  for  laboratories  that  ,are 
subject  to  the  Clinical  Laboratory 
Improvement  Amendments  of  1988 
(CLIA)  requirements.  We  also  published 
in  that  issue  of  the  Federal  Register  two 
related  rules  which  established  the  fees 
that  HCFA  charges  laboratories  far 
issuance  of  various  CUA  certificates 
and  for  inspections  and  which 
estabUshed  sanctions  that  HCFA  may 
impose  on  laboratories  that  are  found 
not  to  meet  Federal  requirements 
relating  to  CLIA.  We  received 
approximately  16,000  comments  in 
response  to  the  pubUcation  of  the 
February  28  regulations,  but  have  not 
yet  concluded  our  analysis  of  them.  A 
preliminary  review  of  the  comments, 
however,  demonstrated  to  us  that  there 
were  a  few  areas  of  concern  that 
necessitated  an  immediate  response  in 
coder  to  help  assure  the  smoothest 
possible  implementation  of  CLIA.  Our 
intention  is  to  respond  fully  to  these 
comments  in  a  later  publication.  Apart 
from  the  faw  substantive  issues  that  are 
addressed  in  this  rule,  we  have 
identified  a  number  of  technical  errors 
and  inadvertent  omissions  from  the 
February  28  regulations  that  are 
corrected  in  this  rule  along  with  . 
explanations  as  needed. 


L  Tachnical  Corrections 

1.  We  are  clarifying  the  response  we 
made  in  the  February  28  rule 
concerning  the  applicability  of  CLIA  to 
individuals  who  either  self-administer 
or  receive  some  assistance  in 
administering  their  own  tests,  such  as 
fingerstick  blood  glucose  testing.  In  the 
preamble,  we  had  concluded  that  the 
Congress  did  not  intend  for  us  to 
regulate  individuals  as  laboratories 
when  they  are  self-administering  tests  in 
their  own  homes.  While  the  focus  of  our 
discussion  was  on  individuals  who  may 
receive  some  assistance  from  hospice  or 
home  health  agency  staff,  we  did  not 
mean  to  imply  that  we  were  thereby 
excluding  from  this  category  those 
individuals  who  reside  in  community 
living  arrangements  such  as  supervised 
apartments  or  other  assisted  living 
arrangements  where  the  individual  is 
considered  to  be  at  home.  We  would 
emphasize,  however,  that  we  continue 
to  believe  that  this  exclusion  from 
regulation  does  not  extend  to 
individuals  residing  in  nursing  facilities 
or  intermediate  care  facilities  for  the 
mentally  retarded  such  as  those  whidi 
are  certified  for  participation  in  the  . 
Medicare  or  Medicaid  programs.  In          | 
these  settings,  and  others  like  them, 
there  is  such  active  supervision  and 
responsibility  by  facility  staff  in  the 
physical  well-being  of  the  individuals     < 
who  reside  there  that  we  believe  it  is 
clear  that  the  Congress  intended  that 
any  laboratory  test  conducted  in  such 
settings  would  be  subject  to  CLIA 
regiilation. 

2.  A  large  number  of  comments  were 
received,  especially  fix)m  professional 
organizations,  suggesting  that  many  of 
the  test  systems  proposed  for  waiver  in 
the  proposed  rule  did  not  meet  the 
criteria  discussed  in  the  preamble  to  the 
proposed  rule.  To  clarify  the  intent  of 
the  law.  we  revised  the  regulations  in 
the  final  rule  published  on  February  28, 
1992  to  include  the  criteria  set  forth  by 
the  Congress  in  CLIA.  The  list  of  waived 
tests  was  carefully  reviewed  against 
these  legislated  criteria  and,  as  a  result, 
many  were  dropped  from  the  list.  Many 
of  these  tests  would  be  considered 
simple  and  easy  if  performed  by  a 
trained  physician  or  other  personnel 
skilled  in  laboratory  techniques.  As 
stated  in  the  comments,  tests  requiring 
this  level  of  skill  do  not  meet  the  criteria 
for  waived  status.  The  following 
elaborates  on  the  reasons  why  particular 
tests  were  deleted  from  the  list  of 
Waived  tests  when  the  revised  list  was 
published  in  the  final  rule  on  February 
28, 1992. 

Some  tests  were  excluded  because 
they  required  skill  in  laboratory 
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techniques  such  as  profMr  pnfiantian 
of  tha  tpadman  on  a  slkla  or  use  of  a 
microscope.  They  also  raouire  thonMigh 
knowledge  of  the  morphology  ol 
organisms  snd  other  microscopic 
structures,  interpretive  skill  to 
determine  tha  significance  of  the^ 
elements  observed,  and  the  ability  to 
distinguish  medically  significant 
lirganisms  and  structures  from 
background  debris  and  artifacts.  These 
tests  iiK:luda  microscopic  examipetion 
of  tha  following: 

UriiM  wdiaMDt 
Pinwom  prapaiatioB 
4^agii>al  wet  mount  preparation 
Cram  stains  (on  discharges  and  exudates) 
Potassium  hydroxide  (KOH)  preparation  cm 

cutaneous  scraping 
Senm 

However,  it  should  be  noted  that  a 
new  category  of  procedures  that  are  not 
subject  to  routine  inspWtions  is  now 
located  at  §  493.16.  which  inchides  the 
following  physician-performed 
microscopy  procedures:  wet  mounts, 
including  preparations  of  vaginal, 
cervical  or  skin  specimens:  all 
potassium  hydroxide  preparations; 
pinworm  examinations;  fern  tests;  post- 
coital direct,  quahtative  examinatior»s  of 
vaginal  or  cervical  mucous;  and  urine 
sediment  examinations.  Agglutination 
tests  were  excluded  from  the  final  rule 
published  on  February  28, 1992  because 
they  require  interpretive  skill  to 
recognize  and  resolve  technical 
problems  and  to  reed  the  final  test 
results.  These  skills  can  only  be 
acquired  through  training  and 
experience.  These  tests  include: 

Antistreptolysin  0  (ASO)  saeen-sHde  card 

a^Iutination  lest; 
C  reactive  protein  |CRP)  screen-slide  card 

aggtutinafion  test; 
Rheumatoid  factor  scraea-stkie  cavd     ' 

aggtutinatioB  test;  > 

Infectious  mononucleosis  scraeiiing-slid* 

card  agglutination  test 

Whole  blood  clotting  time  was 
excluded  from  the  final  rule  published 
on  February  28, 1992  because  the 
procedure  contains  a  number  of  manual 
steps  that  require  extensive  training  to 
produce  reliable  results.  The  procedure 
also  requires  exact  timing  aiKl 
sequencing  of  steps  and  interpretive 
skill  to  determine  the  end  point. 

Sickle  call  screening  tests  were 
excluded  from  the  final  rule  published 
on  February  2a.  1992  because  they 
include  an  array  of  proceduras  that 
ret^rre  varying  levels  of  interpretive 
skill  and  technical  ability.  Further,  some 
sickle  cell  procedures  require  tha  usa  of 
sophisticated  instrumentation. 

ui  addition  to  excluding  tests  from  the 
waived  liaftHfe  ara  making  ooe  addition 
to  the  list.  AAer  careful  analysis  of  many 


commflnts  and  extensive  discussion  by 
tha  C-Hnirol  LaborMory  Improvement 
Advisory  Committaa,  and  in  accordance 
with  its  raconunendation,  we  are 
waiving  "hemoglobin  by  single  analyte 
instruments  with  self-contained  or 
component  features  to  perform 
specimen/reagent  interaction,  providing 
direct  measurement  and  readout."  We 
have  determined  that  such  teat  svstems 
are  simple  and  accurate  with  little  or  no 
likelihcKxl  of  erroneous  result  and  pose 
no  reasonable  risk  of  harm  if  performed 
incorrectly,  thereby  conforming  to  the 
statutory  requirements  for  waiver. 
Specifioally: 

•  The  hemoglobin  analyzer  is 
dedicated  to  analyzing  a  single  analyte, 
eliminating  any  decision  on  the  part  of 
the  user. 

•  Interaction  of  the  sample  with  the 
reagent  is  direct  and  performed  by  a 
built  in  feature  of  the  hemoglobin 
analyzer  or  a  component  feature  such  as 
a  collection  device  designed  for  use 
only  on  the  analyzer.  This  direct 
interaction  of  the  sample/reagent  means 
that  no  action  is  required  of  the  user. 

•  The  hemoglobin  analyzer  provides 
direct  readout  and  measurement, 
precluding  the  need  for  any  calculation, 
interpretation,  or  other  action  or 
decision  to  obtain  a  result. 

This  change  will  also  be  made  in  the 
compilation  of  categorized  tests  to  be 
published  in  the  near  future. 

3.  We  are  establishing  a  new  §  493.16 
to  include  provisions  for  physician- 
performed  microscopy  procedures  in 
response  to  concerns  raised  by 
commenters.  We  received  numerous 
comments  from  individual  physicians, 
physician  organizations,  piiolic  and 
private  clinics,  public  heahh 
organizations  and  ageircies  concerning 
specific  microscopic  examinations 
personally  pwrforiited  by  phjrsicians  on 
specimens  derived  from  their  patients  as 
part  of  a  physical  examination  and 
evaluation.  These  microscopic 
procedures,  which  have  been 
categorized  as  moderate  complexity, 
have  unique  characteristics  that  are  not 
adequately  addressed  within  the 
moderate  complexity  category.  The 
commenters  generally  suggested  that  the 
tests  be  waived. 

We  have  rejected  recategorization  of 
these  tests  as  waived  because  they  do 
not  comply  with  the  statutory 
requirements  for  waived  tests  given  the 
skills  and  training  required  to  perform 
these  microscopy  procadiues.  However, 
we  acknowledge  that  unique  a.<>pects  of 
these  physician-performed  microscopy 
tests  make  application  of  all  ci  the 
requirements  for  moderate  complexity 
laboratories,  specifically  the  inspection 
requirements,  imptactical  and 


unnecessarily  intrusive.  As  part  of  oar 
evaluatim  process,  we  asked  the 
Clinical  Laboratory  Improvement 
Advisory  Ckimmittee  (CLIAC)  to  review 
the  commenters'  suggestions  regarding 
this  nuitter,  CLIAC  was  in  agreement 
with  creating  a  category  of  physician- 
performed  microscopy  procedures  that 
would  be  exempt  from  routine 
inspections  and  supported  the 
development  of  criteria  to  use  in 
considering  procedures  for  this  category 
of  testing. 

These  tests  have  the  fed  lowing  uni<)ue 
aspects:  (1)  Specimens  are  labile  or 
delay  in  performing  the  test  could 
compromise  accuracy  of  the  result;  (2) 
the  tests  are  performed  by  the  physician 
in  conjunction  with  a  physical 
examination;  and  (3)  there  are  no 
controls  which  monitor  the  complete 
test  process.  Consequently,  the  only 
time  to  actually  inspect  the  accuracy  of 
testing  would  be  during  the  course  of  a 
medical  examination  which  would  be 
'disruptive  and  of  little  benefit.  Routine 
inspections,  therefore,  should  not  be 
required.  We  are  interested  in  comments 
on  these  criteria. 

We  wish  to  emphasize  that  the 
creation  of  this  new  category  of  testing 
does  not  mean  that  properly  trained 
individuals,  other  than  physicians  (such 
as  nurses  and  nurse-practitioners),  may 
not  perform  these  procedures.  Such 
procedures  may  be  performed  provided 
that  the  testing  personnel  meet  the 
qualificatioti  requirements  of  subpart  M 
of  part  493  and  the  laboratory  is  in 
compliance  with  the  CLIA  requirements 
for  testing  of  moderate  complexity. 
In  addition,  we  are  interred  in 
comments  on  whether  personnel 
qualifications  for  this  new  category 
should  be  expanded  to  allow 
practitioners  other  than  physicians, 
such  as  nurses,  to  perform  the  tests  in 
the  new  category.  Further,  we  intend  to 
discuss  this  issue  4  ^h^  "^^  CLIAC 
meeting  in  Februari^.  We  ask  that 
respondents  consider  the  following 
questions:  When  these  tests  are 
performed  in  the  context  of  a  physical 
exam,  who  usually  performs  the  tests? 
What  percentage  of  the  tests  conducted 
are  usually  performed  by  a  physician 
and  by  other  health  care  practitioners? 
Please  identify  the  different 
practitioners  who  perform  these  tests. 
How  often  do  health  care  practitioners 
other  than  physicians  conduct  physical 
examinations  that  entail  the  use  of  these 
tests?  What  are  the  costs  of  each  test 
when  performed  by  each  tjrpe  of 
practitioner?  What  are  the  quality, 
access,  and  cost  implications  of 
providing  this  exception  to  a  hmitad  sat 
of  the  professionals  who  curroitly 
perform  these  tests?  What  are  the 
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research  findings  regarding  the  quality 
of  these  tests  as  they  relate  to  training 
versus  experience  (in  other  words,  how 
frequently  an  individual  performs  the 
test)? 

The  new  laboratory  category 
established  at  §  493.16  to  regulate 
physidan-performed  microscopy 
procedures  will  maintain  the  moderate 
complexity  level  requirements  with  the 
foUowthg  modifications:  Under  new 
§  493.53,  these  laboratories  may  apply 
for  a  certificate  for  physician-performed 
microscopy  procedures.  This  is  a  new 
category  of  certificate  applicable  to 
laboratories  performing  only  those 
procedures  established  at  §  493.16(c)  or 
only  those  procedures  performed  in 
combination  with  any  waived  tests.  A 
laboratory  may  apply  directly  for  this 
certificate,  as  for  the  certificate  of 
waiver,  and  heed  not  make  a  prior 
application  for  a  registration  certificate. 
As  provided  under  new  §493.1776, 
these  laboratories  will  not  be  subject  to 
routine  inspection.  (Inspections  will 
only  be  conducted  to  evaluate 
complaints  from  the  pubUc  and  to 
determine  whether  the  laboratory  is 
performing  tests  not  included  on  the 
laboratory's  certificate.)  Offsetting  these 
inspection  requirements,  personnel 
standards  will  be  more  stringent  than 
those  required  for  moderately  complex 
laboratories — only  physicians  will  be 
authorized  to  perform  these  tests. 
Because  physicians  have  extensive 
medical  training  greater  than  that 
required  by  these  regulations  for 
personnel  performing  moderately 
complex  tests,  and  because  these  tests 
are  done  in  the  context  of  a  patient 
examination,  we  believe  that  there  is 
assurance  that  accuracy  of  testingVan  be 
maintained  despite  the  lack  of  routine 
inspections.  Consistent  with  the  criteria 
that  define  the  scope  of  these  sets  of 
procedures,  the  regulatory  requirements 
with  respect  to  quality  assurance, 
quality  control,  proficiency  testing,  and 
patient  test  management  apply  as  they 
would  to  any  other  test  of  moderate 
complexity, 

We  developed  criteria  listed  in 
§  493.16(bJ  that  are  very  specific  and 
reflect  the  limited  regulatory 
requirements  applicable  to  these 
procedures.  We  are  requiring  that 
procedures  in  this  category  be 
personally  performed  by  a  physician  on 
his  or  her  own  patients  or  patients  of  a 
group  medical  practice  in  which  the 
physician  is  a  member.  These  must  be 
microscopic  examinations  categorized 
as  moderate  complexity  testing, 
specimen  handling  or  processing  is 
limited  and  the  specimen  is  either  labile 
or  delay  in  performing  the  test  could 
compromise  the  accuracy  of  the  test 


1 

result.  In  additicpn,  control  materials  are 
not  available^'monitor  the  entire 
testing  proc^. 

At  §  493.16(c),  we  are  listing  the 
following  six  procedures  that  meet  the 
criteria  for  categorization  as  physician- 
performed  microscopy  procedures:  Wet 
mounts,  including  preparations  of 
vaginal,  cervical  or  skiii  specimens;  all 
potassium  hydroxide  preparations; 
pinworm  examinations;  fern  tests;  post- 
coital direct,  qualitative  examinations  of 
vaginal  or  cervical  mucous;  and  urine 
sediment  examinations. 

In  §  493.16(d),  we  afe  defining  the 
mechanism  for  revising  the  procedures 
included  and  the  criteria  used  for 
determining  tests  for  inclusion  in  the 
physician-performed  microscopy 
procedures  category. 

In  §  493.16(e)(1),  we  are  specifying 
that  these  procedures  would  be  subject 
to  the  applicable  requirements  specified 
in  subpart  C,  registration  certificate, 
certificate  for  physician-performed 
microscopy  procedures,  and  certificate, 
subpart  F.  general  administration;  or  if 
apphcable,  subpart  D,  certificate  of 
accreditation;  subpart  H,  participation 
in  proficiency  testing;  subpart  J,  patient 
test  management;  subpart  K,  quality 
control;  and  subpart  P,  quality 
assurance. 

In  §  493.16(e)(2),  we  are  defining  the 
particular  personnel  requirements 
applicable  to  these  procedures  in  lieu  of 
the  personnel  requirements  contained  in 
subpart  M.  Laboratories  performing 
these  procedures  must  have  a  physician 
serve  as  laboratory  director  and  only  a 
physician  may  perform  these 
procedures  on  his  or  her  own  patients 
or  the  patients  of  a  medical  group 
practice  of  which  the  physician  is  a 
member. 

In  §493. 16(e)(3).  we  are  specifying 
that  inspections  of  physician-performed 
microscopy  procedures  listed  in  new 
§  493.16(c)  would  only  be  conducted 
under  the  circumstances  specified  in  the 
new  section  §493.1776. 

4.  At  §493.17  we  are  describing  the 
criteria  and  scoring  system  used  to 
categorize  test  systems,  assays,  and 
examinations  by  complexity.  A  number 
of  changes  are  being  made  to  correct 
editorial  errors  in  the  explanation  of 
how  the  criteria  were  applied  and 
scored.  When  listing  the  scoring  criteria 
in  §  493.17,  the  terms  "and"  and  "or" 
were  inadvertently  used  in  several 
places  rather  than  the  correct  term.  We 
have  revised  this  section  to  properly 
place  these  terms  to  reflect  the  intended 
relationship  of  components  of  each 
criterion  to  each  other  (i.e.,  whetlier 
either  or  both  components  were 
required). 


5.  We  are  revising  §  493.20(b)  to 
include  the  requirements  applicable  to 
those  physician-performed  microscopy 
procedures  Usted  in  new  §  493.16(c). 

6.  At  §§  493.35(b).  493.43(b). 
493.55(b)  and  493.614(b)  we  are 
defining  requirements  for  appUcation 
for  a  certificate  of  waiver,  registration 
certificate,  certificate  for  physidan- 
performed  microscopy  procedures,  and 
certificate  of  accreditation.  The  rule 
spedfied  that  a  laboratory  must  file  ■ 
single  application  for  the  apphcable  x 
certificate  for  each  laboratory  location, 
with  certain  exceptions.  One  of  these 
exceptions  included  at  §§  493.35(b), 
493.43(b),  493.55(b)  and  493.614(b)  was 
mobile  vans  providing  laboratory 
services.  However,  the  rule  may  have 
given  the  erroneous  impression  that 
each  individual  mobile  van  involved  in 
providing  laboratory  services  was 
required  to  make  application  for  its  o%vn 
certificate.  This  was  not  the  intent  of 
that  rule.  Accordingly,  we  are  amending 
§§  493.35(b),  493  43(b),  493.55(b)  and 
493.614(b)  to  clarify  the  intent  of  the 
requirements  by  more  clearly  stating 
that  mobile  vans,  as  well  as  laboratories 
with  temporary  testing  locations,  such 
as  health  screening  fairs,  may  file  an 
application  fOr  one  certificate  to  cover 
all  units  associated  with  a  primary 
home  base.  We  are  seeking  comments, 
however,  on  whether  there  should  be 
some  limitations  placed  on  multiple 
mobile  laboratories  (including 
ambulances)  placed  under  a  single 
certificate.  For  example,  should  there  be~ 
a  cap  on  the  total  volume  that  mobile 
laboratories  can  test  under  one 
certificate,  and/or  should  there  be  a  cap 
on  the  total  number  of  units  that  can  be 
included  under  a  single  certificate? 

7.  Based  on  our  preliminary  review  of 
comments,  we  are  revising 

§§  493.35(b)(2).  493.43(b)(2), 
493.55(b)(2)  and  493.614(b)  to  provide  a 
quantitative  definition  of  limited  public 
health  testing  in  order  to  clarify  the  term 
"few  types  of  tests"  as  used  in  these 
sections.  In  order  to  qualify  for 
certification  as  a  laboratory  doing 
limited  public  health  testing,  not-for- 
profit  or  Federal,  State  or  local 
government  laboratories  may  perform 
not  more  than  a  combination  of  15 
moderately  complex  or  waived  tests.  We 
are  also  seeking  comments  about 
whether  there  are  any  other  approaches 
we  should  consider  in  defining  limited 
public  health  testing. 

Public  health  laboratories  performing 
high  complexity  testing  were  not 
included  in  the  exception  because  we 
believe  that  the  full  weight  of  the 
regulations  should  apply  when  highly 
complex  tests  are  performed.  Requiring 
a  separate  certificate  would  better  assure 
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regular  inspection,  participation  in 
required  proficiency  testing,  and  clearer 
assigiuDent  of  personnel  responsibilities 
attendant  to  highly  complex  testins. 

8.  We  are  revising  §§  493.35(b)(3). 
493  43(b)(3),  493.55(14(3)  and  493.416(b) 
to  permit  hospitals  with  various 
buildings  on  the  same  ca^^>us  to  hold 

a  single  c«tificate.  as  long  as  the 
buildings  on  the  campus  are  contiguous. 
If  a  large  hospital  has  several  campuses 
(e.g.,  several  miles  apart),  separate 
certificates  for  each  campus  would  be 
required.  We  are  making  this  change  to 
relieve  the  administrative  burden 
imposed  on  large  hospital  systems  that 
the  previous  language  requiring  a 
certificate  at  each  street  address  caused. 
We  solicit  comments  on  any 
implications  this  provision  nuy  have  for 
hospitals  that  have  laboratories  in 
satellite  facibties  in  underserved  areas. 
This  change  affects  only  hospitals. 

9.  At  S  493  43(c).  493.47.  493.49(a) 
and  (b).  and  493.55(c),  we  are  defining 
the  requirements  for  application  for  a 
certificate,  issuance  of  a  certificate, 
application  for  an  accreditation 
certificate,  and  issuance  of  an 
accreditation  certificate  for  those 
laboratories  performing  those  pbysidan- 
performed  microscopy  procedures  listed 
in  new  §  493.16(c). 

10.  Since  laboratories  in  wh.ch  a 
physician  performs  microscopy 

Erocedures  listed  in  §  493.16(c)  will  not 
e  issued  a  registration  certificate,  we 
are  revising  §  493.45(a)  to  reflect  this 
policy. 

10a.  We  are  revising  subpart  F  to 
establish  a  separate  certificate  for 
physician-performed  microscope 
procedures.  The  certificate  for 
physician-performed  microscopy 
fvocedures  is  valid  for  up  to  2  years.  A  ^ 
laboratory  that  has  been  granted  a 
certificdte  for  physician-performed 
microscopy  procedures  may  perform 
any  examination  or  procedure  that  is 
listed  in  the  physidan-perfcmned 
microscopy  procedure  category  or  the 
waived  test  category.  As  is  the  case  with 
a  certificate  for  waiver,  a  labcHatory  may 
apply  directly  for  a  certificate  for 
physician-performed  microscopy 
procedures  without  applying  for  a 
registration  certificate.  Howewr,  before 
a  laboratory  that  has  been  granted  a 
certificate  fw  physician-performed 
microscopy  procedures  may  perform 
any  examination  or  procedure  that  is 
not  listed  in  the  physidan-performed 
microscopy  procedure  category  or  the 
waived  test  category,  it  must  request 
and  receive  from  HHS  a  registration 
certificate  that  covers  the  additional 
examination  or  procedures. 

Regardless  of  the  nun^Mr  of 
procedures  peridcmed  by  the  laboratory. 


the  biennial  fee  for  rcettificate  for 
physidan-performed  microscopy 
procedures  is  $150.  The  fee  covers  the 
cost  of  issuing  the  certificate,  collection 
of  the  fees,  non-routine  inspections  and 
direct  administrative  costs  induding 
thoae  associated  with  data  management 
and  with  evaluating  testa  to  determine 
if  a  certificate  for  physidan-performed 
microscopy  procedures  should  be 
issued.  As  with  other  CLIA  fee  schedule 
amounts,  we  intend  to  review  the  fee  for 
a  certificate  for  physician-pwfonned 
microscopy  as  more  definitive  cost 
information  becomes  available  and  may 
revise  the  fee  amount  upward  or 
downward  in  the  future. 
.  11.  At  §493.801(a)(2l(u)  and  49^1709 
we  are  deleting  the  phrase  "and 
reliability."  These  sections  of  the 
regulations  govern  profidency  testing 
requirements  whose  focus  is  testing 
accuracy  only,  not  reliability.  Testing 
reliability  is  governed  by  requirements 
elsewhere  in  the  CLIA  regulations  (such 
as  imder  quality  control,  quality 
assurance,  patient  test  management,  and 
personnel)  and  its  inclusion  under 
proficiency  testing  requirements  in  the 
February  28. 1992.  rule  was  inadvertent. 

12.  We  are  revising  §  493.913(c)(1)  to 
correct  the  inadvertent  omission  of 
antimycobacterial  susceptibility  which 
has  been  a  standard  part  of  approved 
mycobacteriology  profidency  testing 
programs. 

13.  We  are  modiMng  §§  493.807  and 
493.855.  in  their  reference  to  Medicare 
and  CLIA  sanctions  for  poor  laboratory 
performance,  to  make  these  sections 
parallel  with  t)ie  enforcement 
procedures  set  forth  at  Subpart  R  of  the 
CLIA  regulations. 

14.  At  §§  493.933(b),  ai)d 
493.933(c)(2)  in  the  listsWititled 
"Analyte  or  Test,"  we  are\|iserting  the 
phrase  "(excluding  urine  pn^gnancy 
tests  done  by  visual  color  coni{)arison 
categorized  as  waived  tests)"  after 
"Human  Qiorionic  Gonadotropin."  This 
phrase  was  inadvertently  omitted  from 
the  final  rule  and  needs  to  be  included 
to  clearly  indicate  that  proficiency 
testing  would  apply  to  those  tests  for 
human  chorionic  gonadotropin  not 
categorized  as  waived  but  would  not 
apply  to  those  urine  pregnancy-  tests 
done  by  visual  color  compwrison  that 
have  been  categorized  as  waived. 

15.  The  regulation  inadvertently  may 
have  left  the  impression  that  when 
using  a  prodiict  deared  by  the  FDA,  as 
meeting  CLIA  requirements  for  quality 
control,  the  laboratory  was  not  subject 
to  any  additional  CLIA  quality  control 
requirements.  We  are  adding  and 
modifying  language  at  §§  493.1201. 
493.1203,  and  493.1223  to  darify,  that 
in  fad,  quality  control  requirements  in 


addition  to  those  approved  by  the  FDA 
still  apply  regardless  of  whether  a 
laboratory  is  using  a  product  deared  by 
the  FDA.  FDA  clearance  merely  gives 
manufadurers  one  means  of  satisfying 
those  CLIA  quality  control  requirements 
Usted  in  §§493. 1203(b). 

16.  At  §493.1105  we  are  modifying 
the  rule  so  as  not  to  penaUze  a 
laboratory  that  h^  failed  to  obtain  a 
written  authorizaHon  for  testing  since 
the  laboratory's  failure  would  be  y 
through  no  foult  of  its  own  in  thoae       ' 
cases  where  the  person  authorizing  the/ 
test  did  not  provide  the  needed  written 
authorization. 

17.  We  are  adding  a  new  §  493.1251 
to  corred  the  inadvertent  omissicHi  of  a 
urinalysis  quality  control  requirement 
firom  the  February  28, 1992,  rule.  While 
the  performance  of  dipstick  urinalysis  is 
categorized  as  waived  testing,  urinalysis 
performed  by  an  automated  noethod  and 
urine  microscopies  are  categorized  as 
non-waived  tests  and  need  to  be 
recognized  as  a  subspedalty  under 
subpart  K,  Quality  Control,  in  order  to 
determine  compliance. 

18.  At  §  493.1257(a)(5),  we  are 
modifying  the  present  requirement  , 
which  states  that  all  cytology  slide 
preparations  must  be  evaluated  on  the 
premises  to  allow  for  the  evaluation  of 
these  slide  preparations  on  the  premises 
of  a  laboratory  certified  to  condud 
testing  in  the  subspecialty  of  cytology. 
Without  this  revision,  laboratories  might 
conclude  that  they  would  be  prohibited 
from  referring  slides  to  another 
appropriately  certified  laboratory  for 
evaluation  or  consultation.  Since  we 
never  intended  to  prohibit  such  a 
common  and  oftentimes  useful  practice, 
we  have  revised  the  rule  to  allow  for  it. 

19.  At  §  493.1265(b)(2)  we  are  deleting 
the  phrase  "and  living  transients."  We 
inadvertently  included  as  necessary,  the 
performance  of  mixed  lymphocyte 
culti^res  for  living  donor,  solid  organ 
transplants  (such  as  heart,  liver  and 
lung).  Such  testing  is  rarely  performed 
except  for  bone  marrow  transplants. 
Other  serologic  testing  is  the  method  of 
choice  for  living  transplants. 

20.  We  are  deleting  parentage  testing 
from  the  requirements  of  §493. 1265(c) 
which  sets  forth  certain  quality  control 
requirements  in  the  areas  of 
histocompatibility.  Parentage  testing  is  a 
procedure  used  to  determine  the  true 
identity  of  an  individual's  genetic  father 
or  mother.  These  procedures  are 
generally  performed  to  establisu 
paternity  in  connedion  with  court 
proceedii^  involving  such  matters  as 
child  support.  We  believe  that  the 
reference  to  parentage  testing  in  this 
regulation  was  inappropriate  since  such 
testing  is  not  for  the  purpose  of 
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diagnosing  illness  or  otherwise 
assessing  the  health  of  a  human  being, 
but  rather  for  an  unrelated  purpose  that 
has  no  relatioDship  to  the  patient  care 
context  which  helps  define  the  scope  of 
the  CLIA  statute  and  these  regulations. 

21.  Inasmuch  as  a  podiatrist  must 
successfully  complete  a  training 
curriculum  similar  to  a  physician  and  is 
licensed  to  practice  nrtedicine  in  24  of 
the  SO  States,  we  are  recognizing  that 
podiatrists  serve  in  the  same  persoimel 
categories  as  doctors  of  medicine  and 
doctors  of  osteopathy.  Accordingly,  we 
are  revising  §§  493.1405.  493.1411. 
493.1417,  493.1423,  493.1443.  493.1449. 
493.14S5,  493.1461  and  493.1489  to 
include  podiatrists. 

21a.  We  are  adding  new  §  493.1406  to 
incorporate  in  the  regulations 
requirements  included  at 
§  493.1405(b)(6)  concerning  previously 
qualified  laboratory  directors.  This 
section  lists  prior  requirements  without 
change  because  reorganization  of  the 
rule  has  rendered  prior  cross  references 
incorrect. 

-  22.  We  are  revising  §  493.1443  to 
specifically  incorporate  a  provision  that 
would  permit  dentists  qualified  in 
pathology  to  serve  as  laboratory 
directors  in  the  area  of  oral  pathology. 
Although  this  provision  was  included  in 
the  March  14, 1990,  final  laboratory 
regulations,  it  was  inadvertently  omitted 
from  the  February  28. 1992,  rule.  It  was 
never  our  intent  to  automatically 
disqualify  dentists  as  laboratory 
directors  in  the  area  of  oral  pathology 
since  they  historically  have  commonly 
filled  this  role.  The  revised  rule  would 
simply  enable  them  to  continue  to 
perform  in  this  capacity  as  originally 
intended. 

23.  We  are  revising 

§  493.1449{l)(3)(i)(B)(2)  to  delete  the 
inadvertent  reference  to  certification  in 
ophthalmic  pathology  since  the 
American  Board  of  Ophthalmology 
certifies  in  ophthalmology;  it  does  not 
provide  certification  in  ophthalmic 
pathology. 

24.  We  are  modifying  §493.1449  to 
clarify  that  dentists  qualified  in 
pathoiogy  may  ser-'n  as  technical 
supervisors  in  the  area  of  oral  pathology 
if  they  are  properiy  certified.  It  was 
never  our  intent  to  exclude  dentists 
from  these  positions,  and  it  was  only 
throu^  inadvertence  that  this  omission 
occurred. 

25.  We  are  modifying  §  493.1461  >to 
prevent  the  inadvertent  exclusion  of 
certain  individuals  as  general  ) 
supervisors.  It  was  the  intent  of  the  I 
February  28, 1992,  regulations  to  cany 
forward  those  individuals  who  qualihed 
or  could  have  qualified  as  general 
super\-isor  under  §  493.1427  of  the 


Mardi  14, 1990  regulations.  The 
requirement  in  the  earlier  rule  induded 
successful  performance  on  the  fnrmeriy 
available  HEW  exaninatian  offered 
under  HHS  plus  six  years  of  post-         i 
examination  experience.  Because  this   ' 
exam  was  discontinuBd  in  1987,  we 
inadvertently  omitted  the  carrying 
forward  of  those  individuals  who 
successfully  completed  the  exam  in 
1987  but  who.  as  of  September  1.  wlfi 
have  only  five  years  of  experience  thus 
rendering  them  unqualified  to  continue 
in  a  general  supervisor  capacity  under^ 
the  February  28, 1992,  rule. 

26.  Based  on  our  preliminary  review 
of  comments,  we  are  revising 

§  493.1463(a)(3)  and  493.1495(b)(7),  to 
delay  until  we  issue  further  regulations 
the  effective  date  of  the  requirement  for 
on-site  supervision  for  those  persons 
quahfied  under  §  493.1489(b)(4).  This 
will  allow  us  time  to  more  fully  analyze 
comments  received  on  this  matter  to 
determine  whether  a  revision  of  this 
requirement  is  necessary.  A  preliminary 
review  of  the  comments  leads  us  to 
believe  that  the  requirement,  as 
currently  written,  may  create 
unanticipated  disruption  of  laboratories, 
particularly  rural  laboratories.  This 
change  would  permit  persons  currently 
employed  and  performing  high 
complexity  testing  to  continue  to  work 
in  the  absence  of  on-site  supervision, 
provided  the  work  performed  during 
those  times  is  checked  by  the  general 
supervisor  within  24  hours.  We  invite 
comments  on  how  HCFA  should 
address  the  issue  of  requiring  on-site 
supervision  of  testing  personnel 
conducting  high  complexity  tests  who 
do  not  yet  have  an  associate  degree. 

27.  At  S  493.1721,  we  are  adding  "and 
maintained  for  a  period  of  two  years"  at 
the  end  of  the  last  sentence.  This 
addition  is  necessary  to  maintain 
consistency  with  the  record  retention 
requirements  throughout  the 
regulations. 

28.  We  are  revising  §  493.1461  and 
493.1489  to  include  persons 
inadvertently  omitted  from  those 
sections  of  the  rule  in  the  area  of  blood 
gas  analysis  at  tmth  the  general 
supervisor  and  testing  personnel  levels. 
Among  the  criteria  for  these  positions  in 
the  February  28  rule  were  those  persons 
receiving  a  bachelor's  degree  only  in 
respiratory  therapy.  By  drafting  the  rule 
in  this  fasl)ion.  we  inadvertently 
excluded  those  persons  who  receive 
their  bachelor's  degree  in  cardiovascular 
technology  which  is  substantively 
equivalent  to  respiratory  therapy  in  this 
regard  and  which  qualifies  these 
individuals  equally  to  perform  blood  gas 
analysis. 


29.  We  are  creating  a  new  §  403.1776 
which  provides  that  the  physician- 
pecformad  microscopy  prooeduns  listed 
in  §  4g3.16(c)  would  not  be  sMb)ect  to 
inspections  on  a  routine  basis  but  would 
be  inspected  under'tne  following 
dicumstances:  inspections  woula^ 
done  to  evaluate  complaints;  to 
determine  that  only  testing  authorized 
by  the  certificate  is  being  performed  and 
that  the  laboratory  i£  being  operated  in 

a  manner  that  does  not  constitute  an 
imminent  and  serious  risk  to  human 
health;  and  to  collect  information  to 
determine  the  addition,  deletion,  or 
continued  inclusion  of  tests  in  the 
physifcian-performed  microscopy 
category. 

30.  We  are  correcting  the  regulations 
governing  inspections  at  §§  493.49(b). 
493.1175(a).  493.1776.  493.1777(a),  and 
493.1780  to  avoid  any 
misunderstaiuling  that  the  only  CLIA 
inspections  we  would  conduct  wotild  be 
unannoimced.  The  statute,  at  eectioo 
353(g)(1).  clearly  provides  for 
inspections  that  are  either  announced  or 
unannounced.  We  did  not  intend  for  the 
regulations  to  limit  the  discretion 
already  available  to  us  under  the  statute, 
and,  accordingly,  have  changed  the 
regulations  to  dispel  any  uncertainty 
that  some  might  have  in  this  regard  by 
explicitly  incorporating  the  statutory 
authorization  for  both  kiiHk  of 
inspections. 

31.  We  are  revising  the  regubtions  at 
§  493.1780(e)(1)  relating  to  the  retention 
of  records  of  blood  and  blood  product 
testing  to  correct  an  inadvertent 
inconsistency  with  the  record  retention 
requirements  at  §493.1221. 

32.  We  are  amending  the  regulations 
at  §  493.2001(e)(2]  to  subsUtute  the 
word  "determination"  for 
"categorization"  to  avoid  confusion 
with  the  concept  of  categorizing  non- 
waived  tests.  The  term  "categorization" 
has  been  used  throughout  the  rule  to 
refer  to  the  scoring  system  used  to 
classify  non-waived  tests  according  to 
complexity. 

33.  We  received  numerous  conunents 
stressing  the  importance  of  being  aware 
of  actual  experience  in  the  field.  We 
intend  to  increase  the  number  of  active 
practitioners  on  the  CLIAC  as  vacancies 
occur.  We  are  interested  in  comments 
on  the  number  and  tjrpes  of  individuals 
vtho  should  be  on  the  committee. 

n.  Other  Corrections 

'  In  this  document,  we  are  also  md^ing 
ntmierous  corrections  resulting  from 
typographical  errors,  omissions,  and 
conflicts  within  the  February  28, 19f|2. 
rule. 
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m.  Dslay  of  Application  of  CLIA  to 
Workplace  Drag  Testing 

We  received  many  comments  on  the 
final  regulations  raising  questions  about 
the  applicability  of  CIJA  to  workplace 
drug  testing.  Many  commenters  said 
that  coverage  of  such  testing  would  have 
an  unintended  chilling  effect  on  efforts 
to  establish  drug  testing  programs.  The 
Department  wants  to  encourage  drug- 
free  workplace  programs,  and  at  the 
same  time  we  want  to  ensure  the 
accuracy  of  drug  tests  performed  in 
worksite  programs.  Therefore,  we  have 
decided  to  delay  implementation  of 
CLIA  as  it  may  affect  workplace  testing 
programs  until  we  have  investigated  the 
matter  in  greater  detail.  We  invite 
comment  from  all  interested  p^ies, 
especially  private  sector  employers  and 
States  which  may  have  some  experience 
in  regulating  workplace  drug  testing.  We 
will  also  be  looking  to  the  National 
Institute  on  Drug  Abuse  (NIDA)  for 
additional  guidance.  In  particular,  a  task 
force  which  is  presently  examining 
issues  involved  in  applying  standards 
for  assuring  accuracy  and  reliability  in 
onsite  workplace  drug  testing  will  issue 
its  findings  soon.  We  expect  to 
announce  a  final  decision  on  the 
application  of  CLIA  to  workplace  drug 
testing  when  the  Department  publishes 
its  response  to  comments  on  the  final 
CLIA  regulations. 

IV.  Waiver  of  Delayed  Effective  Date 

The  final  rule  with  comment  period 
published  February  28.  Vd92,  contained 
'^provisions  that  were  generally  effective^ 
September  1. 1992.  We  have  amended 
those  regulations  in  this  Federal 
Register  document,  and  the  effective 
date  of  this  final  rule  is  January  19. 
1993.  We  beheve  that  these  revisions 
and  technical  cbrrections  are  essential 
to  the  effective  implementation  of  the 
program,  and  to  delay  the  effective  date 
would  potentially  disrupt  public  access 
to  laboratory  services,  unnecessarily 
expose  laboratories  to  greater  costs  than 
are  needed  to  help  assure  quality 
testing,  and  create  unnecessary 
confusion  among  laboratories  in 
understanding  the  standanis  they  must 
meet.  For  these  reasons,  we  find  there 
is  good  cause  to  dispense  with  a  delayed 
effective  date  of  these  regulations. 

V.  Regulatory  Impact  Statement 

Executive  Order  12291  (E.O.  12291) 
requires  us  to  prepare  and  publish  a 
regulatory  impact  analysis  for  any  final 
rule  that  meets  one  of  the  E.  0. 12291 
criteria  for  a  "major  rule";  that  is,  that 
will  be  likely  to  result  in — 

•  An  annual  effect  on  the  economy  of 
$100  million  or  mon; 


•  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or 

•  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

In  addition,  we  generally  prepare  a 
regulatory  flexibility  analysis  that  is 
consistent  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601 
through  612)  unless  the  Secretary 
certifies  that  a  final  rule  v«ll  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA.  all  laboratories  are 
considered  to  be  small  entities. 
Individuals  and  States  are  not  included 
in  the  definition  of  a  small  entity. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  if  a  final  rule 
may  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  This  analysis  must 
conform  to  the  provisions  of  section  604 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

This  final  rule  will  correct  basic 
inconsistencies  and  make  technical 
changes  in  the  regulations  that 
established  the  laboratory  standards. 
These  revisions  will  not  result  in 
significant  costs  to  laboratories  nor  will 
it  jeopardize  the  health  and  safety  of  the 
individuals  administering  the  tests  or 
the  patients  receiving  them.  Thus,  we 
do  not  believe  that  any  of  the  changes 
precipitated  by  this  final  rule  will  meet 
the  $100  million  criterion  or  any  other 
E.0. 12291  criteria.  Therefore,  this  rule 
is  not  a  major  rule  under  E.0. 12291, 
and  a  regulatory  impact  analysis  is  not 
required.  In  addition,  we  are  not 
preparing  analyses  for  either  the  RFA  or 
section  1102(b)  of  the  Act  since  we  have 
determined,  and  the  Secretary  certifies, 
that  this  final  rule  will  not  result  in  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
will  not  have  a  significant  economic 
impact  on  the  op>erations  of  a  substantial 
number  of  small  rural  hospitals. 

VI.  Paperwork  Reduction  Act  of  1980 

Our  earlier  final  rule  (February  28. 
1992,  57  FR  7106-7134)  provided  an 
extensive  impact  analysis  of  the 
regulations  changes  to  implement  CLIA 
requirements.  The  analysis  discussed 
both  benefits  to  the  general  public  and 


any  burden  on  members  of  the  health 
care  community  associated  with 
complying  with  the  CLIA  requirements. 
Some  of  the  projected  costs  were 
associated  with  recordkeeping  and 
reporting  requirements  subject  to  review 
by  the  Office  of  Management  and 
Budget  under  the  Paperwork  Reduction 
Act  of  1980. 

The  changes  being  made  as  a  result  of 
this  final  rule  reduce  recordkeeping  and 
reporting  burden  as  originally  projected, 
but  we  are  unable  to  measure 
specifically  the  amount  of  the  reduction. 
A  reduction  will  occur  due  to  the 
establishment  of  an  additional  waived 
test  (hemoglobin  by  single  analyte 
instruments  with  self-contained  or 
component  features  to  perform 
specimen/reagent  interaction,  providing 
direct  measurement  and  readout).  We 
expect  the  provisions  for  physician 
performed  microscopy  procedures 
which  are  exempt  from  routine 
inspections  to  result  in  a  reduction,  as 
will  the  clarification  concerning  when 
multiple  test  sites  may  function  under  a 
single  certificate.  More  specific 
information  on  reductions  in 
recordkeeping  and  reporting 
requirements  are  being  developed  and 
will  be  submitted  to  OMB  for  review. 
We  are  interested  in  public  comments 
on  the  recordkeeping  and  reporting 
burden.  Commenters  should  send 
comments  to  the  individual  listed  in  the 
ADDRESS  section.     > 

List  of  Subjects  in  42  CFR  Part  493 

Grant  programs — health.  Health 
facilities.  Laboratories,  Medicaid, 
Medicare,  Reporting  and  recordkeeping 
requirements. 

PART  493— LABORATORY 
REQUIREMENTS 

Part  493  is  amended  as  follows: 

1.  The  authority  citation  for  part  493 
is  revised  to  read  as  follows: 

Authority:  Sec.  353  of  the  Public  Health 
Service  Act.  sees.  1102. 1861(e).  the  sentence 
following  1861(s)(n).  1861(sKl2), 
1861(s)(13),  1861{s)(14),  ia61(8)(15).  and 
1861(s)(16)  of  the  Social  Security  Act  (42 
U.S.C  1302, 1395x(e),  the  sentence  following 
1395x(s)(ll).  1395x(s)(12).  1395x(s)(13), 
1395x(s)(14).  1395x(s)(15),  and  1395x(s)(16)). 

{493.2    [Amended] 

2.  Section  493.2  is  amended  as 
follows: 

a.  In  the  definition  of  Accredited 
institution,  in  ppngraph  (c),  the  phrase 
"for  full  credit"  is  removed. 

b.  The  definition  of  CUA  certificate  is 
revised  to  read  as  follows: 

CUA  certificate  means  any  of  the 
following  types  of  certificates  issued  by 
HCFA  or  its  agent: 
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(1}  Certificate  means  a  certificate 
issued  to  a  laboratory  after  en  inspecdan 
that  finds  the  laboratory  to  be  in 
compliance  with  ail  applicable 
condition  level  requirements,  or  ' 

reissued  before  the  expiration  date, 
pending  an  appeal,  in  accordance  with 
§493.630.  vfhen  an  inspection  has 
found  the  laboratory  to  be  out  of 

^  compliaace  with  one  or  more  condition 

V   level  requirements. 

(2)  Certificate  for  physician-performed 
microscopy  procedures  means  a 
certificate  issued  or  reissued,  pending 
an  appeal,  in  accordance  with  S  493.630, 
to  a  laboratory  in  which  a  physician 
performs  only  the  microscopy  tests 
listed  in  §  493. 16(b),  or  issued  or 
reissued  to  a  laboratory  in  which  a  v 
physidan  performs  microscopy  tests 
and  waived  tests  as  listed  in  §  493.15(c). 

(3)  Certificate  of  accreditation  means 
a  certificate  issued  on  the  basis  of  the 
laboratory's  accreditation  by  an 
accreditation  organization  approved  by 
HCFA,  (indicating  that  the  laboratory  is 
deemed  to  meet  applicable  CLIA 
requirements)  or  reissued  before  the 
expiration  data,  pending  an  appeal,  in 
accordance  with  §  493.632,  when  a 
validation  or  complaint  survey  has 
found  the  laboratory  to  be  noncompliant 
with  one  or  more  CLIA  conditions. 

(4)  Certificate  of  registration  or 
registration  certificate  means  a 
certificate  issued  or  reissued,  pending 
an  appeal,  in  accordance  with  §  493.626, 
to  an  entity  that  is  not  qualified  to 
receive  a  certificate  of  waiver  or 
certificate  for  physician-performed 
microscopy  procedures,  that  enables  the 
entity  to  conduct  moderate  or  high 
complexity  laboratory  testing  until  the 
entity  is  determined  to  be  in  compliance 
through  a  survey  by  HCFA,  its  agent,  or 
the  State:  is  accredited  by  an  approved 
accreditation  organization;  or  becomes 
exempt  from  CLIA  by  virtue  of  it  being 
licensed  by  a  State  with  a  HCFA- 
approved  laboratory  licensure  program. 

(5)  Certificate  of  waiver  means  a 
certificate  issued  or  reissued,  pending 
an  appeal,  in  accordance  with  §  493.631, 
to  a  laboratory  to  perform  only  the 
waived  tests  listed  at  §  493.15(c). 

c.  The  definitions  of  Automated, 
HCFA 's  agent.  Reportable  range,  anc 
Semi-automated  are  removed. 

d.  The  definition  Physician  is  added 
n  alphabetical  order  to  read  as  follows: 

Physician  means  an  individual  with  a 
iodor  of  medicine,  doctor  of 
)Steopathy,  doctor  of  podiatiic 
nediciae,  or  equivalent  degree  who  is 
icensed  by  the  State  to  practice 
nediciae  or  podiatry. 

e.  In  the  definition  of  State-exempt 
aboratory,  "State-exempt"  is  revised  to 


■^ 


read  "CUA-exempt"  and  placed  in 
appropdato  alpkaiwtical  order. 

f4S3J    (AoMOdMQ 

3.  la  S493.3(a)(2).  "State-exempt"  is 
revised  to  read  "CUA-exempt". 

f493.10    IAflfMnd«4 

4.  In  §  4g3.10(c).  "&ate-exempt"  is 
revised  to  read  "CUA-exempt". 

S493.1S    (Anwndad] 

5.  Section  493.15  is  amended  as 
follows: 

a.  In  §  493.15(c)  introductory  text,  "as 
provided  under  paragraph  (c)"  is 
revised  to  read  "as  provided  under 
parara^ph  (d)". 

b.  Section  493.15(d)  is  amended  by 
removing  paragraph  (d)(1)  and  d» 
para^ph  (2)  designation. 

c.  By  revising  paragraphs  (c)  (7)  and 
(8)  and  adding  paragraph  (c)(9)  to  read 
as  follows:  ( 

§493.15    LaboratoriM  performing  waived 
tMta. 

•        •        •        •        * 

(c)  *  *  • 

(7)  Blood  glucose  by  glucose 
monitoring  devices  cleared  by  the  FDA 
specifically  for  home  use; 

(8)  Spun  microhematoctit;  and 

(9)  liamoglobin  by  single  analyte 
instruments  with  self-contained  or 
component  features  to  perform 
specimen/reagent  interaction,  providing 
direct  measurement  and  readout. 

6.  A  new  §  493.16  is  added  to  read  as 

follows:  ,. 

f 
S  493.16    PhyeiclMHM'lornMd  mterescopy 
prooaduTM. 

(a)  Requirement.  Procedures  to  be 
categorized  as  physician-performed 
microscopy  procedures  must  meet  the 
criteria  specified  in  paragraph  (b)  of  this 
section. 

(b)  Criteria.  Procedures  must  meet  the 
following  specifications: 

(1)  The  examination  must  be 
personally  performed  by  a  physician 
during  the  patient's  visit  on  a  specimen 
obtained  from  his  or  her  own  patient  or 
from  a  patient  of  a  group  medical 
practice  of  which  the  physician  is  a 
member; 

(2)  The  procedure  must  be  categorized 
as  moderately  complex; 

(3)  The  primary  instrument  for 
performing  the  test  is  the  microscope; 

(4)  The  specimen  is  labile  or  delay  in 
performing  the  test  could  compromise 

^the  accuracy  of  the  test  result; 

(5)  Control  materials  are  not  available 
to  monitor  the  entire  testing  process; 
and 

(6)  Limited  specimen  handling  or 
processing  is  required.  . 

(c)  Physician  performed  microscopy 
examinations.  A  laboratory  may  qualify 


to  pertorm  tests  under  this  provision  if 
it  Mstricts  physiciaQ-perfanBed 
microscopy  examinations  to  ooa  or 
more  of  the  following  procedures  (or 
additional  procedures  added  to  this  list 
as  provided  unsler  paragraph  (d)  of  this 
section),  waived  tests  and  no  otiMrs; 

(1)  Wet  mounts,  including 
preparations  of  vaginal,  cervical  or  skia 
specimens; 

(2)  All  potassium  hydroxide  (KOH) 
preparations; 

(3)  Pinworm  examinations: 

(4)  Fern  tests: 

(5)  Post-coital  direct,  qualitative 
examinations  of  vaginal  or  cervical 
mucous;  and 

(6)  Urine  sediment  examinations. 

(d)  Revisions  to  criteria  and  the  list  of 
physician-performed  microscopy 
procedures. 

(1)  The  Clinical  Laboratory 
Improvement  Advisory  Committee 
(CLIAC)  will  conduct  reviews  upon 
request  of  HHS  an^  recommend  to  HHS 
revisions  to  the  criteria  for 
categorization  of  procedures. 

(2)  HHS  will  determine  whether  a 
laboratory  procediue  meets  the  criteria 
listed  under  paragraph  (b)  of  this  section 
for  a  physician-performed  microscopy 
procedure.  Revisions  to  the  list  of 
physician-performed  microscopy 
procedures  proposed  by  HHS  will  be 
published  in  the  Federal  Register  as  a 
Notice  with  an  opportunity  for  public 
comment 

(e)  Laboratories  eligible  for  test 
performance  under  the  physician- 
performed  microscopy  examination 
provision  must — (1)  Meet  the  applicable 
requirements  in  subpart  C,  registration 
certificate,  certificate  for  physician- 
performed  microscopy  procedures,  and 
certificate,  subpart  F,  general 
administration,  or  if  applicable,  subpart 
D.  certificate  of  accreditation,  subpart  H. 
participation  in  proficiency  testing, 
subpart  J,  patient  test  management, 
subpart  K,  quality  control,  and  subpart 
P,  quality  assurance,  of  this  part. 

(2)  In  lieu  of  the  requirements 
contained  in  subpart  M.  personnel,  meet 
the  following  requirements: 

(i)  The  laboratory  must  have  a  director 
who— 

(A)  Possesses  a  current  license  as  a 
laboratory  director  issued  by  the  State  in 
which  the  l^>oratory  is  located,  if  such 
licensing  is  required; 

(B)  Is  a  doctor  of  medicine,  doctor  of 
osteopathy,  or  doctor  of  podiatry 
licensed  to  practice  medicine, 
osteopathy  or  podiatry  in  the  State  in 
which  the  laboratory  is  located;  and 

(C)  Is  responsible  for  ensuring  that 
any  proosdure  listed  in  paragraph  (c)  of 
this  section  is — 

il)  Personally  performed  by  a 
physidan  on  a  spedmea  from  his  or  her 
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own  patient  or  from  a  patient  of  a  group 
medical  practice  of  which  the  physician 
is  a  metnoer;  and 

(2)  Performed  in  accordance  with  the 
applicable  requirements  in  subparts  H, 
I,  K  and  P  of  this  part. 

(ii)  Any  procediue  listed  under 
paragraph  (c)  of  this  section  must  be 
personally  performed  by  a  physician 
during  the  patient  visit  on  a  specimen 
from  his  or  her  own  patient  or  from  a 
patient  of  a  group  medical  practice  of 
which  the  physician  is  a  member. 

(3)  Be  suDJect  to  inspection  only 
under  the  circiunstances  specified 
under  §  493.1776  but  are  not  routinely 
inspected  to  determine  compHance  with 
the  requirements  specified  in 
paramphs  (e)  (1)  and  (2)  of  this  section. 

7.  Section  §493.17  is  amended  by 
revising  paragraphs  (a)  (1)  through  (3), 
(5),  (6).  and  paragraph  (c)(4)  to  read  as 
follows:   ' 

1493.17    TMt  catagorization. 

(a)*  •  ' 

(1)  Knowledge. 

(!)  Score  I.  (A)  Minimal  scientific  and 
technical  knowledge  is  required  to 
perform  the  test;  and 

(B)  Knowledge  required  to  perform 
» the  test  may  be  obtained  through  on-the- 
)ob  instruction. 

(ii)  Score  3.  Specialized  scientific  and 
technical  knowledge  is  essential  to 
perform  preanalytic,  analytic  or 
postanalytic  phases  of  the  testing. 

(2)  Training  and  experience. 

(i)  Score  1.  (A)  Minimal  training  is 
required  for  preanalytic,  analytic  and 
postanalytic  phases  of  the  testing 
process;  and 

(B)  Limited  experience  is  required  to 
perform  the  test. 

(ii)  Score  3.  (A)  Specialized  training  is 
essential  to  perform  the  preanalytic, 
analytic  or  postanalytic  testing  process; 
or 

(B)  Substantial  experience  may  be 
necessary  for  analytic  test  performance. 

(3)  Reagents  and  materials 
preparation. 

(i)  Score  1.  (A)  Reagents  and  materials 
are  generally  stable  and  reliable;  and 

(B)  Reagents  and  materials  are 
j)repackaged,  or  premeasured,  or  require 
no  special  handling,  precautions  or 
storage  conditions. 

(ii)  Score  3.  (A)  Reagents  and 
materials  may  be  labile  and  may  require 
special  handling  to  assiu«  reliability;  or 

(B)  Reagents  and  materials 
preparation  may  include  manual  steps 
such  as  gravimetric  or  volumetric 
measurements. 

(5)  Calibration,  quality  control,  and 
proficiency  testing  ir.2terials. 

(i)  Score  I.  (A)  Calibration  materials 
are  stable  and  readily  available; 


(B)  Quality  control  materials  are 
stable  and  readily  available;  and 

(C)  External  proficiency  testing 
materials,  when  available,  are  stable. 

(ii)  Score  3.  (A)  Calibration  materials, 
if  available,  may  be  labile: 

(B)  Quality  control  materials  may  be 
labile,  or  not  available;  or 

(C)  External  proficiency  testing 
materials,  if  available,  may  be  labile. 

(6)  Test  system  troubleshooting  and 
equipment  maintenance. 

(i)  Score  1.  (A)  Test  system 
troubleshooting  is  automatic  or  self- 
correcting,  or  clearly  described  or 
requires  minimal  judgment;  and 

(B)  Equipment  maintenance  is 
provided  by  the  manufacturer,  is  seldom 
needed,  or  can  easily  be  performed. 

(ii)  Score  3.  (A)  Troubleshooting  is  not 
automatic  and  requires  decision-making 
and  direct  intervention  to  resolve  most 
problems;  or 

(B)  Maintenance  requires  special 
knowledge,  skills,  and  abilities. 

•  •        •        •        • 

(C)  Process  for  device/test 
categorization  utilizing  the  scoring 
system  under  §  493.17(a).*  *  * 

(4)  If  a  laboratory  test  system,  assay  or 
examination  does  not  appear  on  the  lists 
of  tests  in  the  Federal  Register  notices, 
it  is  considered  to  be  a  test  of  high 
complexity  until  PHS.  upon  request, 
reviews  the  matter  and  notifies  the 
applicant  of  its  decision.  Test 
categorization  is  effective  as  of  the 
notification  to  the  applicant. 

•  •■••• 

8.  Section  493.20  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

{493.20    UboratorlM  performing  t»sts  of 
modarat*  complexity. 

(b)  A  laboratory  that  performs  tests  or 
examinations  of  moderate  complexity 
must  meet  the  applicable  requirements 
in  subpart  C,  registration  certificate  and 
certificate,  or,  if  applicable,  subpart  D, 
certificate  of  accreditation;  subpart  H, 
participation  in  proficiency  testing; 
subpart  J,  patient  test  management; 
subpart  K,  quality  control;  subpart  M, 
personnel:  subpart  P,  quality  assurance; 
and  subpart  Q,  inspections  of  this  part. 
For  physician-performed  microscopy 
procedures,  the  personnel  requirements 
contained  in  §  493.16(e)(2)  are 
applicable  in  lieu  of  subpart  M  of  this 
part  and  inspections  are  required  only 
under  the  circiunstances  specified  in 
§493.1776. 

(c)  If  the  laboratory  also  performs 
certificate  of  waiver  tests  listed  in 

§  493.15  compliance  with  subparts  H,  J, 
K,  M.  P  and  Q  of  this  part  for  routine 
inspections  are  not  required  for  the 


waived  tests.  However,  the  laboratory 
must  comply  with  the  requirements  in 
§  §  493.15(e)  and  493.1775. 

1493.25    [Amanded] 

9.  In  §  493.25(c),  "§  493.15(d)"  is 
revised  to  read  "§  493.15(e)". 

10.  Section  493.35  is  amendedas 
follows: 

a.  In  §  493.35(d)  inlroductorv  text, 
"8  493.15(b)"  is  revised  to  read 
"§493  15(c)". 

b.  In  §  493.35(d)(1).  "§  493.15(d)"  is 
revised  to  read  "§  493.15(e)". 

c.  Section  493.35(b)  is  revised  as 
follows: 

1 493.35    Application  for  certiflcata  of 


(b)  Exceptions.  (1)  Laboratories  that 
are  not  at  a  fixed  location,  that  is, 
laboratories  that  move  from  testing  site 
to  testing  site,  such  as  mobile  units 
providing  laboratory  testing,  health 
screening  fairs,  or  other  temporary 
testing  locations  may  be  covered  under 
the  certificate  of  the  designated  primary 
site  or  home  base,  using  its  address. 

(2)  Not-for-profit  or  Federal,  State,  or 
local  government  laboratories  that 
engage  in  limited  (not  more  than  a 
combination  of  15  moderately  complex 
or  waived  tests  per  certificate)  public 
health  testing  may  file  a  single 
appAcation. 

^Laboratories  within  a  hospital  that 
enlocated  at  contiguou$.buildings  on 
tff  same  campus  and  under  common 
dfrection  may  file  a  single  application  or 
multiple  applications  for  the  laboratory 
sites  within  the  same  physical  location 
or  street  address. 


1493.37    [Am«Kled] 

11.  Section  493.37  is  amended  as 
follows: 

a.  In  §  493.37(b)(1),  "§  493.15(d)"  is 
revised  to  read  "§  493.15(e)". 

b.  In  §  493.37(g),  "examination  of  test 
procedures"  is  revised  to  read 
"examination  or  test  procedures". 

11a.  The  heading  of  subpart  C  is 
revised  to  read  as  follows:        • 

Subpart  C— Registration  Ceftificate, 
Certificate  for  Physlclarvperformed 
Microscopy  Procedures,  and 
Certificate 

12.  Section  §  493.43  is  amended  by 
revising  the  section  heading  and 
paragraphs  (b)  and  (c)  to  read  as  follows: 

1493.43    Application  for  regiatration 
cartHkata,  oartHicat*  for  physician- 
parfomwd  microscopy  procsdurss,  and 
mtlflcals. 
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(b)  Exceptions.  (1)  Laboratories  that 
are  not  at  a  fixed  location,  that  is, 
laboratories  that  move  from  testing  site 
to  testing  site,  such  as  mobile  units 
providing  laboratory  testing,  health 
screening  fairs,  or  other  temporary 
testing  locations  may  be  covered  under 
the  certificate  of  the  designated  primary 
site  or  home  base,  using  its  address. 

(2)  Not-for-profit  or  Federal,  State,  or 
local  government  laboratories  that 
engage  in  limited  (not  more  than  a 
combination  of  15  moderately  complex 
or  waived  tests  per  certificate)  public 
health  testing  may  file  a  single 
application. 

(3)  Laboratories  within  a  hospital  that 
are  located  at  contiguous  buildings  on 
the  same  campus  and  under  common 
direction  may  file  a  single  application  or 
multiple  applications  for  the  laboratory 
sites  within  the  same  physical  location 
or  street  address. 

(c)  Application  format  and  contents. 
The  application  must — (1)  Be  made  to 
HHS  w  its  designee  on  a  form  or  forms 
prescribed  by  HHS; 

(2)  Be  signed  by  an  owner,  or  by  an 
authorized  representative  of  the 
laborator}^  who  attests  that  the 
laboratory  will  be  operated  in  I 
accordance  with  the  requirements 
established  by  the  Secretary  under 
section  353  of  the  Public  Health  Service 
Act; 

(3)  Describe  the  characteristics  of  the 
laboratory  operation  and  the 
examinations  and  other  test  procedures 
performed  by  the  laboratory  including — 

(i)  The  name  and  total  number  of  test 
procedures  and  examinations  performed 
annually  (excluding  waived  tests  or 
tests  for  quality  control,  quahty 
assurance  or  proficiency  testing  | 

purposes); 

(ii)  The  methodologies  for  each 
laboratory  test  procedure  or  i 

examination  performed,  or  both; 

(iii)  The  qualifications  (educational 
background,  training,  and  experience)  of 
the  personnel  directing  and  supervising 
the  laboratory  and  performing  the 
examinations  and  test  procedures. 

13.  Section  S  493.45  is  amended  by 
revising  paragraphs  (a)  and  (b)(2)  and 
repubhshing  the  introductory  text  of 
paragraph  (b)  to  read  as  follows: 

f  493.45    RcqukwiMnts  for  ■  registration 
bwtificsla. 

(a)  A  registration  certificate  is 
required— (1)  hiitially  for  all 
laboratories  performing  test  procedures 
of  moderate  and  high  complexity 
(Exception:  For  physician-performed 
microscopy  procedures  listed  in 
§  493.16(c),  die  laboratory  is  not  issued 
a  registration  certificate  but  is  subject  to 


§§493.43  and  493.47  and  must  apply 
and  obtain  a  certificate  for  physician- 
performed  microscopy  procedures  prior 
to  conducting  the  procedures  listed  in 
§  493.16(c)); 

(2)  For  all  certificate  of  waiver 
laboratories  that  intend  to  perform 
testing  in  addition  to  those  tests  listed 
iit§493.1S(c);and 

(3)  For  any  laboratory  that  intends  to 
perform  testing  in  addition  to  physician- 
performed  microscopy  procedures  listed 
in  §  493.16(c)  and  waived  procedures 
listed  in  §  493.15(c). 

(b)  HHS  vtrill  issue  a  registration 
certificate  if  the  laboratory— 

(2)  Agrees  to  notify  HHS  or  its 
designee  within  30  days  of  any  changes 
in  ownership,  name,  location,  director 
or  technical  supervisor  (laboratories 
performing  high  complexity  testing 
only): 

13a.  A  new  §  493.47  is  added  to  read 
as  follows: 

f  493.47    Requirements  for  s  csrtificsts  for 
physkian-performsd  microscopy 
procsdurss. 

(a)  A  certificate  for  phy^aian- 
performed  microscopy  prdcedures  is 
required — 

(1)  Initially  for  all  laboratories 
performing  test  procedures  listed  in 
§  493.16(c);  and 

(2)  For  all  certificate  of  waiver 
laboratories  that  intend  to  perform  only 
test  procedures  Usted  in  §  493.16(c)  in 
addition  to  those  tests  listed  in 

§  493.15(c). 

(b)  HHS  will  issue  a  certificate  for 
physician-performed  microscopy 
procedures  if  the  laboratory — 

(1)  Complies  with  the  requirements  of 
§493.43;  and 

(2)  Remits  the  fee  for  the  certificate, 
as  specified  in  subpart  F  of  this  part. 

(c)  Laboratories  issued  a  certificate  for 
physician — performed  microscopy 
procedures  are  subject  to — 

(1)  The  notification  requirements  of 
§493.53; 

(2)  The  applicable  requirements  of 
this  subpart  and  subparts  H,  J,  K,  and  P 
of  this  part.  In  lieu  of  the  requirements 
contained  in  subpart  M  of  this  part,  for 
physidan-performed  microscopy 
procedures,  the  laboratory  must  meet   - 
the  requirements  of  §  493.16(e)(2);  and 

(3)  Inspection  only  under  the 
circumstances  specified  under 
§493.1776,  but  are  not  routinely 
inspected  to  determine  compliance  with 
the  requirements  specified  in 
paragraphs  (c)  (1)  and  (2)  of  this  section. 

(dfln  accordance  with  subpart  R  of 
this  part,  HHS  will  initiate  suspension, 
limitation,  or  revocation  of  a 


laboratory's  certificate  for  physidan- 
performed  microscopy  procedures  for 
failure  to  comply  with  the  applicable 
requirements  set  forth  in  this  subpart. 
HHS  may  also  impose  certain 
alternative  sanctions.  In  addition, 
failure  to  meet  the  requirements  of  this 
subpart  may  result  in  suspension  of  all 
at  part  of  payments  under  Medicare  and 
Medicaid,  as  specified  in  subpart  R  of 
this  part. 

(e)  A  certificate  for  physidan- 
performed  microscopy  procedures  is 
valid  for  a  period  of  no  more  than  2 
yeara. 

14.  Section  493.49  is  amended  by 
revising  paragraphs  (a),  (b),  and  (e)(2) 
and  republishing  the  introductory  text 
of  paragraph  (e)  to  read  as  follows: 

1 493.49    Rsquirsmsnts  for  a  esrtificats. 

(a)  HHS  will  issue  a  certificate  to  a 
laboratory  only  if  the  laboratory — (1) 
Meets  the  requirements  of  §§  493.43  and 
493.45  (§493.45  is  not  applicable  to 
physidan-performed  microscopy 
procedures); 

(2)  Remits  the  certificate  fee  spedfied 
in  subfxart  F  of  this  part;  and 

(3)  Meets  the  applicable  requirements 
of  this  subpart  and  subparts  H,  J,  K,  M 
(not  applicable  to  physician-performed 
microscopy  procedures),  P  and  Q  of  this 
part.  In  heu  of  the  personnel 
requirements  contained  in  subpart  M. 
for  physidan — performed  microscopy   , 
procedures,  the  laboratory  must  meet 
the  requirements  of  §  493.16(e)(2). 

(b)  Laboratories  issued  a  certificate— 
(1)  Are  subject  to  the  notification 
requirements  of  §  493.51;  and 

(2)  Must  permit  announced  or 
imannoimced  inspections  by  HHS  in 
accordance  with  subpart  Q  (provision 
for  conducting  inspections  of  the 
physidan-performed  microscopy 
procedures  listed  in  §  493.16(c)  is 
located  at  §  493,1776)  of  this  part— 

(i)  To  determine  compliance  with  the 
requirements  of  this  part.  Exception:  In 
accordance  with  §  493.16(e)(3), 
inspections  of  physician-performed 
>niicroscopy  procedures  are  not  routinely 
y  conducted); 

(ii)  To  evaluate  complaints; 

(iii)  When  HHS  has  substantive 
reason  to  believe  that  tests  are  being 
Iperformed,  or  the  laboratory  is  being 
operated  in  a  manner  that  constitutes  an 
imminent  and  serious  risk  to  human 
health;  and 

(iv)  To  collect  information  regarding 
the  addition,  deletion,  or  continued 
inclusion  of  tests  listed  in  §§493.15  or 
493 . 1 6  or  tests  of  moderate  or  high    . 
complexity. 

(e)  In  the  event  of  a  non-compliance 
determination  resulting  in  an  HHS 
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action  to  revoke,  suspend  or  limit  the 
laboratory's  certificate.  HHS  will— 
•        •        •        •        • 

(2)  Offer  an  opportunity  for  appeal  as 
provided  in  subpart  R  of  this  part.  If  the 
laboratory  requests  a  hearing  within  60 
days  of  the  notice  of  sanction,  it  retains 
its  certificate  or  reissued  certificate  until 
a  decision  is  made  by  an  administrative 
law  judge  (ALJ)  as  provided  in  subpart 
R  of  this  part  except  when  HHS  finds 
that  conditions  at  the  laboratory  pose  an 
imminent  and  swious  risk  to  human 
health  or  when  the  criteria  at 
§  493.1840(a)(4)  and  (5)  are  met. 


140331    {AMMfMtod] 

15.  In  8  493.51(a)(5).  ^pervisor"  is 
revised  to  read  "Technical  supervisor". 

15a.  In  subpart<L»1iew  §  493.53  is 

added  to  reaa  as  follows: 

^ 

S49XS3    NotWcaHon  rvqulTMnants  f or 
laboraloriee  iaeiMd  a  Mrtiflcata  fof 
ptiysidan-perfoniMd  microecofiy. 

Laboratories  issued  a  certificate  for 
physidan-perfonned  microscopy 
procedures  must  notify  HHS  or  its 
designee— 

(a)  Before  performing  and  reporting 
results  for  any  test  or  examination  that 
is  not  specified  under  §§  493.15  and 
493.16(c)  for  which  it  does  not  have  a 
registration  certificate  as  required  in 
subparts  C  or  D  of  this  part;  and 

(b)  Within  30  days  of  any  diange  in — 

(1)  Ownership; 

(2)  Name; 

(3)  Location;  or 

(4)  Director. 

16.  Section  493.35  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  reed 
as  follows: 

S49335    Application  for  registration 
certMlcela  and  certiflcele  of  accreditation. 


sites  within  the  same  physical  location 
or  street  address. 

(c)  Application  format  and  contents. 
The  application  must — (1)  Be  made  to 
HHS  on  a  form  or  forms  prescribed  by 

HHS; 

(2)  Be  signed  by  an  owner  or 
authorized  representative  of  the 
laboratory  who  attests  that  the 
laboratory  will  be  operated  in 
accordance  with  the  requirements 
established  by  the  Secretary  under 
section  353  of  the  Public  Health  Service 
Act;  and 

(3)  Describe  the  characteristics  of  the 
laboratory  operation  and  the 
examinations  and  other  test  procedures 
performed  by  the  laboratory  including — 

(i)  The  name  and  total  number  of  tests 
and  examinations  performed  annually 
(excluding  waived  tests  and  tests  for 
quality  control,  quality  assurance  or 
proficiency  testing  purposes); 

(ii)  The  methodologies  for  each 
laboratory  test  procedure  or 
examination  performed,  or  both;  and 

(iii)  The  qualifications  (educational 
background,  training,  and  experience)  of 
the  personnel  directing  and  supervising 
the  laboratory  and  performing  the 
laboratory  examinations  and  test 
procedures. 


1493.61    lAmended] 

17.  Section  493.61(c)(3)  is  amended  to 
revise  "suspension"  to  read 
"suspension,". 

17a.  Section  493.511  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows: 

1493.511    ftemoval  of  deeming  •uthortty 
wtd  firtei  delermlfMtien  review. 


(b)  Exceptions.  (1)  Laboratories  that 
are  not  a  fixed  location,  that  is, 
laboratories  that  move  from  testing  site 
to  testing  site,  such  as  mobile  luits 
providing  laboratory  testing,  health 
screening  fairs,  or  other  temporary 
testing  locations  may  be  covered  under 
the  certificate  of  the  designated  primary 
site  or  home  base,  using  its  address. 

(2)  Not-for-profit  or  Federal.  State,  or 
local  government  laboratories  that 
engage  in  Umited  (not  mon  than  a 
combination  of  15  moderately  complex 
or  waived  tests  per  certificate)  public 
health  testing  may  file  a  single 
application. 

(3)  Laboratories  within  a  hospital  that 
are  located  at  contiguous  buildings  on 
the  same  campus  and  under  common 
direction  may  file  a  single  apphcation  or 
multiple  applications  for  the  laboratory 


(h)  After  HCFA  withdraws  approval  of 
an  accreditation  organization's  deeming 
authority,  the  certificates  of 
accreditation  of  all  affected  laboratories 
continue  in  effect  for  60  days  after  the 
laboratory  receives  notification  of  the 
withdrawal  of  approval.  HCFA  may 
extend  the  period  for  an  additional  60 
days  for  a  laboratory  if  it  determines 
that  the  laboratory  submitted  an 
application  for  inspection  to  another 
approved  accreditation  organization  for 
an  application  for  a  certificate. 
certificate  for  physician-performed 
microscopy  procedures,  or  certificate  of 
waiver  to  HCFA.  the  State  agency  or 
other  HCFA  agent  before  the  initial  60 
day  period  ends. 

17b.  Section  493.521  is  amended  by 
revising  paragraph  (j)  to  read  as  follows: 

§493.521    Removal  of  CUA  exemption  and 
fiiMl  determination  review. 


(j)  After  HCFA  withdraws  approval  of 
a  State  laboratory  licensure  program,  the 
exempt  status  of  licensed  or  approved 
laboratories  in  the  State  omtinues  in 
effect  for  60  days  after  the  laboratory         ' 
receives  notification  fiom  the  State  of 
the  withdrawal  of  HCFA's  approval  of 
the  program.  HCFA  mav  extend  this 

S)eriod  for  an  additional  60  days  for  a 
aboratory  if  it  determines  that  the 
laboratory  submitted  an  appUcation  for 
accreditation  to  an  approved 
accreditation  organization  or  an 
application  to  HCFA  for  a  certificate, 
certificate  for  physician-performed 
microscopy  procedures,  or  certificate  of 
waiver  before  the  initial  60  day  period 
ends. 

18.  Section  493.602  is  revised  to  read 
as  follows: 

f  493.602    Scope  of  subpart 

This  subpart  sets  forth  requirements 
all  laboratories  that  test  human 
specimens  for  health  purposes  must 
meet  in  order  to  apply  for  and  be  issued 
a  registration  certificate,  certificate  for 
physician-performed  microscopy 
procedures,  certificate  of  waiver, 
certificate  of  accreditation,  or  certificate 
under  seciion  353  of  the  Public  Health 
Service  Act  (42  U.S.C.  263a).  It  also  sets 
forth  the  methodology  for  determining 
the  amount  of  the  fees  for  issuing 
registration  certificates,  certificates  for 
physician-performed  microscopy 
procedures,  certificates  of  waiver, 
certificates  of  accreditation,  or 
certificates  and  for  determining 
comphance  with  the  applicable 
standards  of  the  Public  Health  Service 
Act  (the  PHS  Act)  and  the  Federal 
validation  of  State-exempt  laboratories. 

19.  Section  493.610  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

f  493.61 0    Certificate  requirements  for 
latMratoriee. 

(a)  &(cept  as  specified  in  paragraph 
(b)  of  this  section,  no  person  may  solicit 
or  accept  materials  derived  from  the 
human  body  for  laboratory  examination 
or  other  procedure  unless  there  is  in 
effect  for  the  laboratory  a  registration 
certificate,  a  certificate  for  physidan- 
performed  microscopy  procedures,  a 
certificate  of  waiver,  or  a  certificate  or 
a  certificate  of  accreditation  issued  by 
HHS  that  is  applicable  to  the  spedahy 
or  subspedalties  of  services  offered  by 
the  laboratory. 
•        •        •        •        • 

20.  Section  493.614  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

$493,614    Application  procedures. 
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(c)  An  application  for  the  issuance  of 
a  registration  certificate,  a  certificate  for 
physician-performed  microscopy 
procedures,  a  certificate  of  waiver,  ot  a 
certificate  or  certificate  of  accreditation 
applicable  to  one  or  more  laboratory  test 
propedures  or  examinations  included  in 
the  specialties  or  subspecialties  listed  in 
§  493.643(d)(3)  must  be  made  to  HHS  or 
its  designee  on  a  form  or  forms 
prescribed  by  HHS  and  must  be  signed 
by  the  owner  or  authorized 
representative  of  the  laboratory. 

*  •        •        *        ♦ 

21.  Section  493.618  is  amended  by 
revising  the  introductory  test  of  this 
section  and  paragraph  (b)  to  read  as 
follows: 

§493.618    Additional  application 
requirements. 

In  submitting  an  application  for  a 
registration  certificate,  a  certificate  for 
physician-performed  microscopy 
procedures,  a  certificate  of  waiver, 
certificate  of  accreditation,  or  a 
certificate,  a  laboratory  must  agree  to  the 
follovnng: 

*  *        •        *        • 

(b)  To  permit  inspections  by  HHS  or 
its  designee  as  specified  in  subpart  Q  of 
this  part.  (Laboratories  that  have  been 
granted  a  certificate  for  physician- 
performed  microscopy  procedures  or  a 
certificate  of  waiver  are  not  subject  to 
routine  inspections.) 

*  •        *        *        * 

22.  Section  493.622  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§493.622    Appeals  procedures. 

(a)  If  HHS  denies  a  laboratory's 
application  for  a  registration  certificate, 
a  certificate  for  physician-performed 
microscopy  procedures,  certificate  of 
waiver,  certificate  of  accreditation,  or 
certificate,  suspends  or  hnnts  the 
laboratory's  certificate  because  of 
deficiencies  that  pose  immediate 
jeopardy  to  laboratory  patients,  or 
proposes  to  suspend,  limit  or  revoke  a 
laboratory's  CLIA  certificate,  HHS  gives 
the  laboratory  a  statement  of  the 
grounds  on  which  the  denial, 
suspension,  limitation,  or  revocation  is 
based  and  an  opportunity  for  an  appeal, 
in  accordance  with  the  procedures  set 
forth  in  subpart  R  of  this  part. 

(b)  If  a  laboratory  that  is  seeking  a 
registration  certificate,  a  certificate  for 
physician-performed  microscopy 
procedures,  a  certificate  of  a  waiver,  a 
certificate  of  accreditation,  or  a 
certificate  has  its  application  denied  or 
its  certificate  suspended,  limited,  or 
revoked,  it  cannot  operate  as  a 
laboratory  under  the  PHS  Act  (or,  in  the 
case  of  a  limitation,  perform  testing  in 


the  areas  covered  by  the  limitation) 
unless  the  denial,  suspension, 
limitation,  or  revocation  is  overturned  at 
the  conclusion  of  the  administrative 
appeab  process  provided  by  subpart  R 
of  this  part.  (In  addition,  the  laboratory 
is  not  eligible  for  payment  under  the 
Medicare  or  Medicaid  programs  or,  in 
the  case  of  a  limitation,  cannot  receive 
Medicare  or  Medicaid  payment  for 
services  which  have  b^n  imder  the 
laboratory's  certificate.) 
•        •        •        •        • 

23.  Section  493.626  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§493.626    Registration  c«rtificate. 

(a)  HHS  or  its  designee  initially  issues 
a  registration  certificate,  a  certificate  for 
physician-performed  microscopy 
procedures,  or,  if  the  laboratory  meets 
the  requirements,  a  certificate  of  waiver 
to  each  laboratory,  provided  that  the 
laboratory  meets  the  application 
requirements  of  §§  493.614,  493.616, 
493.618,  and  493.630  and  pays  the 
applicable  fee  as  specified  in  §  493.638. 
A  registration  certificate  does  not 
include  specialties/subspecialties  of 
service,  except  as  noted  in  §  493.633, 
but  authorizes  the  entity  to  conduct 
laboratory  testing  until  a  determination 
of  the  appropriate  level  of  compHance 
can  be  made  and  the  appropriate 
certificate  issued.  The  registration 
certificate  issued  in  accordance  with 
§  493.633(a)(2)  to  a  laboratory  that  has  a 
certificate  of  waiver  allows  the 
laboratory  to  add  additional  specialties 
or  subspecialties  of  testing  not  listed  in 
the  waived  test  category  and  reflects 
only  the  added  service(s)  noted  on  the 
laboratory's  application.  A  registration 
certificate  issued  in  accordance  with 
§  493.633(a)(2)  to  a  laboratory  that  has  a 
certificate  for  physician-performed 
microscopy  procedures  to  allow  the 
laboratory  to  add  service(s)  not  listed  in 
the  waived  test  or  physician-performed 
procedure  category  reflects  only  the 
added  service(s)  noted  on  the 
laboratory's  application.  A  registration 
certificate  issued  under  this  section  is 
valid  for  a  period  of  not  more  than  2 
years  or  until  such  time  as  an  inspection 
to  determine  program  compliance  can 
be  conducted  or  the  laboratory 
demonstrates  that  it  qualifies  to  receive 
a  certificate  of  waiver,  a  certificate  for 
physician-performed  microscopy 
procedures,  or  a  certificate  of 
accreditation,  whichever  is  shorter.  HHS 
reissues  a  registration  certificate  to  any 
laboratory  for  which  HHS  or  its 
designee  has  not  had  an  opportunity  to 
determine  compliance,  or  for  which 
HHS  has  determined  that 
noncompliance  exists  and  the^~ 
administrative  hearing  decision  is 


pending,  if  the  laboratory  has  requested 
a  hearing.  Alternative  sanctions,  as  set 
forth  in  subpart  R  of  this  part,  may  be 
imposed  during  this  period. 


§493.630    [RMlMlgnatMlM§  493.629] 

24.  Section  493.630  is  redesignated 

§  493.629  and  revised  to  read  as  follows: 

§493.629    Cwtmcat*. 

(a)  Requirements.  HHS  or  its  designee 
issued  a  certificate  to  each  laboratory, 
provided — 

(1)  The  laboratory  has  a  registration 
-eectificate  and  meets  the  application 

requirements  of  §§  493.614  and  493.618; 

(2)  Pays  the  applicable  fee  as  specified 
in  §493.638;  and 

(3)  Meets  all  other  applicable 
requirements  of  this  part. 

(b)  Expiration  date.  A  certificate  is 
valid  for  not  more  than  2  years. 

(c)  Reissuance  when  there  are 
deficiencies. — (1)  No  immediate 
jeopardy. — (i)  If  HCFA  has  proposed  to 
suspend,  limit,  or  revoke  the  certificate 
of  a  laboratory  that  is  not  in  comphance 
with  one  or  more  condition  level 
requirements  which  do  not  pose 
immediate  jeopardy,  HCFA  reissues  the 
certificate  before  the  expiration  date. 

(ii)  During  the  time  specified  in 
paragraph  (c)(l)(i)  of  this  section, 
alternative  sanctions,  as  set  forth  under 
subpart  R  of  this  part,  may  be  imposed 
against  the  laboratory. 

(2)  Expiration  date.  The  certificate 
remains  in  effect  until  an  administrative 
hearing  decision  is  issued. 

(3)  Suspension  of  payments.  All 
Medicare  and  Medicaid  payments  for     - 
services  furnished  by  the  laboratory 
during  this  period  may  be  suspendedyor 
cancelled.  \__/ 

25.  A  new  §  493.630  is  added  tp  read 
as  follows: 

§493.630    Certificats  for  physician- 
performed  microscopy  pceMdiicXT^ 

(a)  Requirements.  HHS  or  its  designee 
issues  a  certificate  for  physician- 
performed  microscopy  procedures  to  a 
laboratory  if  it  performs  onljTphysician- 
performed  microscopy  procedures,  or 
only  physician-performed  microscopy 
procedures  and  waived  tests,  provided 
that  the  laboratory — 

(1)  Meets  the  application 
requirements  of  §§  493.614  and  493.618; 

(2)  Pays  the  applicable  fee,  as 
specified  in  §  493.638;  and 

(3)  Meets  all  other  requirements  of 
this  part. 

(b)  Expiration  date.  A  certificate  for 
physician-performed  microscopy  tests  is 
valid  for  not  more  than  2  years. 

(c)  Reissuance  when  there  are 
deficiencies. — (1)  No  immediate 


i 


5226         Federal  Register  /  Vol.  58.  No.  11  /  Tuesday.  January  19.  1993  /  Rules  and  Regulations 


jeopardy.— (i)  If  HCFA  has  proposed  to 
suspend,  limit,  or  revoke  the  certificate 
for  physician-performed  microscopy 
procedures  of  a  laboratory  that  is  foiind 
by  HCFA  through  a  validation  or 
complaint  survey  to  have  one  or  more 
conoition  level  deficiencies  which  do 
not  pass  immediate  jeopardy.  HCFA 
reissues  the  certificate  before  the 
expiration  date. 

(ii)  When  HCFA  reissues  the 
certificate,  as  specified  in  paragraph 
(c)(l}(i)  of  this  section,  alternative 
sanctions,  as  set  forth  in  subpart  R  of 
this  part  may  be  imposed  against  the 
laboratory. 

(2)  Expiration  date.  The  certificate 
remains  in  effect  until  an  administrative 
hearing  decision  is  issued. 

(3)  Suspension  of  payments.  All 
Medicare  and  Medicaid  payments  for 
services  furnished  by  the  laboratory 
during  this  period  may  be  suspended  or 
cancelled. 

2SdvSection  493.631  is  revised  to  read 
as  follo^ 

§  493.631    Certificata  of  waiver. 

(a)  Requirements.  HHS  or  its  designee 
issues  a  certificate  of  waiver  to  a 
laboratory  if  it  performs  only  waived 
tests,  provided — 

(1)  The  laboratory  meets  the 
application  requirements  of  §§  493.614 
and  493.618; 

(2)  Pays  the  applicable  fee  as  specified 
in  §493.638;  and 

(3)  Meets  all  other  applicable 
requirements  of  this  part. 

id)  Expiration  date.  A  certificate  of 
waiver  is  valid  for  not  more  than  2 
years. 

(c)  Reissuance  when  there  are 
deficiencies — (1)  No  immediate 
jeopardy.  If  HCFA  has  proposed  to 
suspend,  limit,  or  revoke  the  certificate 
of  waiver  of.  a  laboratory  that  is  found 
by  HCFA  through  a  validation  or 
complaint  survey  to  have  one  or  more 
deficiencies  which  do  not  pose 
immediate  jeopardy,  HCFA  reissues  the 
certificate  before  the  expiration  date 
pending  a  hearing  decision. 

(2)  Expiration  date.  The  certificate 
remains  in  effect  until  an  administrative 
hearing  decision  is  issued. 

(3)  Suspension  of  payments.  All 
Medicare  and  Medicaid  payments  for 
services  furnished  by  the  laboratory 
during  this  period  may  be  suspended  or 
cancelled. 

25b.  Section  493.632  is  revised  to  read 
as  follows: 

§493.632    Cartiflcata ot accradHatiofv 

(a)  Requirements.  HHS  or  its  designee 
issues  a  certificate  of  accreditation  to  a 
laboratory  accredited  by  an  HHS- 
approved  accreditation  organizaticm, 
provided — 


(1)  The  laboratory  has  a  registration 
certificate  and  meets  the  application 
requirements  of  §493.614  and  493.618; 

(2)  Pays  the  applicable  fee  as  specified 
in  §  493.638;  and 

(3)  Meets  all  other  applicable 
requirements  of  this  part. 

(b)  Expiration  date.  A  certificate  of 
accreditation  is  valid  for  not  more  than 
2  years. 

(c)  Reissuance  when  there  are 
deficiencies — (1)  No  immediate 
jeopardy.  If  HCFA  has  proposed  to 
suspend,  limit,  or  revoke  the  certificate 
of  accreditation  of  a  laboratory  that  is 
found  during  a  validation  or  complaint 
survey  not  to  be  in  compliance  with  one 
or  more  condition  level  deficiencies 
which  do  not  pose  immediate  jeopardy, 
HCFA  reissues  the  certificate  of 
accreditation  before  the  expiration  date. 

(2)  Expiration  date.  The  certificate  of 
accreditation  remains  in  effect  until  an 
administrative  hearing  decision  is 
issued. 

(3)  Suspension  of  payments.  All 
Medicare  and  Medicaid  payments  for 
services  furnished  by  the  laboratory 
during  this  period  may  be  suspended  or 
cancelled. 

26.  Section  493.633  is  revised  to  read 
as  follows: 

i  493.633    Applicability  of  certificate, 
cartificata  for  physician-performed 
microacopy  procedures,  certificate  of 
waiver,  and  certificate  of  accreditation. 

(a)  The  certificate  of  waiver  issued  is 
applicable  only  to  tests  listed  in  the 
waived  test  category.  The  certificate  for 
physician-performed  microscopy 
procedures  is  applicable  only  to  those 
procedures  listed  in  the  physician- 
performed  microscopy  procedures 
category,  or  in  the  physician-performed 
microscopy  procedures  and  the  waived 
test  category.  The  certificate  or 
certificate  of  accreditation  issued  is 
applicable  to  those  specialties  and 
subspecialties  of  service  offered  by  the 
laboratory  in  accordance  with  this  part. 

(1)  A  laboratory  performing  only 
waived  tests  may  not  perform  any 
examination  or  procedure  not  listed  in 
the  waived  test  category  until  it  has 
requested  and  HHS  has  issued  to  it  a 
certificate  for  physician-performed 
microscopy  procedures  or  a  registration 
certificate,  as  appropriate,  that  covers 
the  additional  examinations  or 
procedures  requested  by  the  laboratory. 
The  laboratory  may  continue  to  perform 
waived  tests  that  are  covered  by  the 
certificate  of  waiver  already  issued  to 
the  laboratory.  The  registration 
certificate  is  valid  for  2  years  or  until  a 
compliance  determination  can  be 
conducted,  whichever  is  shorter.  After 


HHS  or  its  designee  determines 
compliance,  HHS  issues  a  certificate 
that  includes  the  additional  specialties 
or  subspecialties  for  which  compliance 
has  been  determined. 

(2)  A  laboratory  that  has  been  granted 
a  certificate  for  physician-performed 
microscopy  procedures  may  not  perform 
any  examination  or  procedure  not  listed 
in  the  physidan-performed  microscopy 
procedure  category  or  the  waived  test 
category  until  it  has  requested  and  HHS 
has  issued  to  it  a  registration  certificate 
that  covers  tlie  additional  examinations 
or  procedures  requested  by  the 
laboratory.  The  laboratory  may  continue 
to  perform  procedures  that  are  covered 
by  the  certificate  for  physidan- 
performed  microscopy  procedures 
already  issued  to  the  laboratory.  The 
registration  certificate  is  valid  for  2 
years  or  until  a  compliance 
determination  can  be  conducted, 
whichever  is  shorter.  After  HHS  or  its 
designee  determines  compliance,  HHS 
issues  a  certificate  that  includes  the 
additional  specialties  or  subspecialties 
for  which  compliance  has  been 
determined. 

(3)  A  laboratory  possessing  a 
certificate  must  notify  HHS  or  its 
designee  within  6  months  of  any 
changes  in  methodologies  for  any  test 
procedure  or  examination  it  perferms 
and  any  additions  or  deletions  of  tests 
or  examinations  performed.  If  the 
laboratory  adds  testing  in  a  specialty  or 
subspecialty  not  listed  on  its  certificate, 
HHS  or  its  designee  will  determine 
compliance.  After  HHS  or  its  designee 
determines  compliance,  a  revised 
certificate  is  issued  that  indudes  the 
additional  specialties  or  subspecialties 
for  which  compliance  has  been 
determined. 

(4)  A  laboratory  possessing  a 
certificate  of  accreditation  must  notify 
its  approved  accreditation  organization 
within  6  months  of  any  changes  in 
methodologies  for  any  test  procedure  or 
examination  it  performs  or  any     j 
additions  or  deletions  of  tests  or  I 
examinations  performed  so  that 
appropriate  actions  can  be  taken  by  the 
accreditation  organization  and  a  revised 
certificate  can  be  issued  when 
appropriate.  ! 

(b)  HHS  may  suspend,  revoke,  or  limit 
a  laboratory's  registration  certificate  and 
may  impose  certain  alternative 
sanctions  for  failure  to  comply  with  the 
notice  requirements  of  this  section.  HHS 
provides  the  laboratory  with  a  statement 
of  grounds  on  which  the  sanctions  are 
based,  an  opportunity  to  respond  to  the 
imposition  of  the  sanctions,  and  an 
opportunity  for  an  appeal,  in 
accordance  with  the  procedures  set 
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forth  in  subpart  R  of  this  part.  If  the 
laboratory  requests  an  appeal  of  a 
suspension,  revocation,  or  limitatioD,  it 
retains  its  certificate  or  a  reissued 
certificate  until  a  decision  is  made  by  an 
ALJ,  unless  HHS  finds  that  conditions  at 
the  laboratory  pose  an  imminent  and 
serious  risk  to  human  health.  HHS  may 
impose  certain  alternative  sanctions 

!>riorto  a  hearing.  In  addition,  for 
aboratories  receiving  payment  from  the 
Medicare  or  Medicaid  programs,  such 
payments  may  be  suspended  or 
cancelled  during  the  pendency  of  any 
hearing  for  failure  to  comply  with  the 
requirements  of  this  part 

27.  Section  493.634  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

f4»3.04    Notiflcationofehanoaa. 

(b)  HHS  may  suspend,  revere,  or  limit 
a  laboratory's  registrati<m  certificate, 
certificate  for  physician-performed 
microscopy  procedures,  certificate  of 
waiver,  or  certificate  of  accreditation  or 
may  impose  certain  alternative 
sanctions  for  failure  to  comply  with  the 
notice  requirements  of  this  section.  In 
such  an  event,  HHS  provides  the 
laboratory  with  a  statement  of  grounds 
on  whidi  the  sanction  is  based  and  an 
opportunity  for  an  appeal,  in 
accordance  with  the  procedures  set 
forth  in  subpart  R  of  this  part.  If  the 
laboratory  requests  an  appeal  of  a 
suspension,  revocation,  or  limitation,  it 
retains  its  certificate  or  a  reissued 
certificate  until  a  decision  is  made  by  an 
ALJ,  unless  HHS  finds  that  conditions  at 
the  laboratory  pose  an  imminent  and 
serious  risk  to  human  health.  (In 
addition,  for  laboratories  participating 
in  Medicare  or  Medicaid,  payments  may 
be  suspended  or  cancelled  during  the 
pendancy  of  any  haaring  f«-  tailure  to 
comply  with  the  notice  requirements.) 

28.  Section  493.638  is  revised  to  read 
as  follows: 


f493.63S    Regiatration 

certificala 


(a)  &1SJC  rule.  Laboratories  must  pay 
a  fae  for  the  issuance  of  a  registration 
certificate,  certificate  for  physician- 
performed  microscopy  procedures, 
certificate  of  waiver,  certificate  of 
accreditation,  or  a  certificate,  as 
applicable.  Laboratories  must  also  pay  a 
fee  to  reapply  for  a  certificate  for 
physician-performed  raicroacopy 
procedures,  certificate  of  waiver, 
certificate  of  accreditation,  or  a 
certificate.  The  total  of  fees  collected  by 
HHS  under  the  laboratory  program  must 
be  sufficient  to  cover  the  general  costs 
of  administering  the  laboratory 
certification  program  imder  section  353 


of  the  PHS  Act.  For  registration       i 
certificates  and  certificates,  this 
includes  evaluating  and  monitoring 
proficiency  testing  programs  and 
accreditation  bodtos  and  implementing. 
monitoring,  and  enforcing  oompUanoe 
with  section  353  of  the  PHS  Act  and 
collection  of  fises  and  issuing 
registration  certificates  and  certificates. 
For  a  certificate  of  waiver,  this  includes 
the  cost  of  issuing  the  certificate, 
collection  of  fees  and  the  administrative 
costs  associated  with  evaluating  teats  to 
determine  if  a  oertificato  of  waiver 
should  be  issued.  For  a  certificate  for 
physidan-performed  microscopy 
procedures,  this  includes  the  cost  of 
issuing  the  certificate,  collection  of  fees, 
non-routine  in^>ections,  data 
management,  and  the  administrative 
costs  associated  with  evaluating  tests  to 
i  determine  if  a  certificate  for  physician- 
performed  microscopy  procedures 
should  be  issued,  and  other  direct 
administrative  costs.  For  a  certificate  of 
accreditation  this  includes  the  coat  of 
issuing  the  certificate  of  accreditation, 
collection  of  fees  and  the  administrative 
costs  associated  with  evaluating 
programs  of  accrediting  bodies  and  the 
costs  to  conduct  sample  validation 
surveys  of  accredited  laboratories. 

(b)  Fee  amount.  The  fee  amount  is  set 
annually  by  HHS  on  a  calendar  year 
basis  and  is  based  on  schedules  or 
ranges  of  laboratory  test  volume 
(excluding  tests  performed  for  quality 
control,  quality  assurance,  and 
proficiency  testing  purposes)  and  scope 
of  specialties  tested,  with  the  amounts 
of  the  fees  in  each  schedule  being  a 
function  of  the  costs  for  all  aspects  of 
general  administration  of  CLIA  as  set 
forth  in  §  493.649  (b)  and  (c).  This  fee 
is  assessed  and  payable  at  least 
biennially.  The  methodology  used  to 
determine  the  amount  of  the  fee  is 
found  in  $  493.649.  The  amount  of  the 
fee  applicable  to  the  issuance  of  the 
registration  certificate  or  the  issuance  or 
renewal  of  the  certificate  for  physician- 
performed  microscopy  (Htx^edures. 
certificate  of  waiver,  certificate  of 
accreditation,  or  certificate  is  the 
amount  in  effect  at  the  time  the 
application  is  received.  Upon  receipt  of 
an  application  for  a  registration 
certificate,  certificate  for  physician- 
performed  microscopy  procedures, 
certificate  of  waiver,  certificate  of 
accreditation,  or  certificate,  HHS  or  its 
designee  notifies  the  laboratory  of  the 
amount  of  the  reouiied  fee.  The  amount 
of  the  fee  is  based  on  whether  the 
laboratonr  is  considered  small,  medium, 
or  large  (based  on  the  volume  and  scope 
of  testing  performed  by  the  laboratory). 

29.  SecUon  493.639  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


1483.639    Fee  fof  tevlaad 


(b)  A  laboratory  must  pay  a  fee  to 
cover  the  cost  of  issuing  a  reviaad 
certificate  in  any  of  the  drcumstancea 


\ 


on  the  cost  to  issue  the  revised 
certificate  to  the  laboratory.  (An 
additional  he  is  also  required  under 
§  4g3.643(d)  if  it  is  necessary  to 
determine  compUance  with  additional 
requireihents.  If  a  laboratory  with  a 
certificate  of  waiver  wishes  to  perform 
tests  not  listed  in  the  waived  test 
category  or  the  physician-performed  ' 
microscopy  procedure  category,  it  must, 
as  set  fortn  in  §  493.626,  pay  an 
additional  fee  for  a  registration 
certificate  to  cover  the  new  testing.  If  a 
laboratory  with  a  certificate  for 
physidan-performed  microscopy 

Erocediues  vrishes  t6<Derform  tests  not 
sted  in  the  physidan^)>^ormed 
microscopy  procedure  cate|^^qrthe 
waived  test  categc»y,  it  must/anet  forth 
in  §  493.626,  pay  an  additional  fee  for  a 
registration  certificate  to  corer  the  new 
testing.) 

(1)  u  after  a  cntificate,  certificate  of 
accreditation,  certificate  for  ph3rsidan- 
performed  microscopy  procedures,  or 
certificate  of  waiver  is  issued,  a     • 
laboratory  changes  its  name,  location,  or 
its  director; 

(2)  If  after  a  certificate  is  issued,  a 
laboratory  deletes  services  or  wishes  to 
add  services  and  requests  that  its 
cartij^te  be  changed. 

30.  Section  493.643  is  amended  by 
revising  paragraphs  (a)  and  (d)  to  read 
as  follows: 

§493.643    FeetoriletannlnMiofial 

(a)  Fee  requirement.  In  addition  to  the 
fee  required  under  §  493 .638,  a  ^ 
laboratory  regulated  subject  to  ue 
requirements  of  this  part  must  pay  a  fee 
to  cover  the  cost  of  determining  program 
compliance,  unless  it  is  issued  a  • 

certificate  for  physidan-performed 
microscopy  procedures,  certificate  of 
waiver  or  a  certificate  of  accreditation. 


(d)  Additional  fees.  (1)  If  after  a 
certificate,  certificate  for  physidan- 
performed  microscopy  procedures,  or 
certificate  of  waiver  is  issued  a 
laboratory  adds  services  and  requeats 
that  its  certificate  be  upgraded,  the 
laboratory  must  pay  an  additicml  fee  it 
in  order  to  determine  compliance  with 
additional  requirements,  it  is  necaaaary 
to  conduct  an  inspection,  evaluade 
personnel,  or  monitorproficieBcy 
testing  performance.  Tne  additional  fee 
is  based  on  the  actual  resources  and 


\ 
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time  necessary  to  perform  the  activities.    . 
HHS  revokes  the  laboratory's  certificate    j 
for  failure  to  pay  the  compUance 
determination  fee. 

(2)  If  it  is  necessary  to  conduct  a 
complaint  investigation,  impose 
sanctions  or  conduct  a  hearing,  HHS 
assesses  the  laboratory,  other  than  a 
CLIA-exempt  laboratory,  a  fee  to  cover 
the  cost  of  these  activities.  States  whose 
laboratory  licensure  programs  are 
approved  by  HCTA  are  assessed  fees  for 
annual  random  validation  inspections, 
complaint  surveys  in  which  the 
complaints  are  substantiated,  and  the 
cost  of  the  prorata  share  of  general 
overhead  to  develop  and  implement 
CLIA.  If  a  complaint  investigation 
results  in  a  complaint  being 
unsubstantiated,  or  if  an  HHS  adverse 
action  is  overturned  at  the  conclusion  of 
the  administrative  appeals  process,  the 
government's  costs  of  these  activities  are 
not  imposed  upon  the  laboratory.  Costs 
for  these  activities  are  based  on  the 
actual  resources  and  time  necessary  to 
perform  the  activities  and  are  not 
assessed  until  after  the  laboratory 
concedes  the  existence  of  deficiencies  or 
an  ALJ  rules  in  favor  of  HHS.  HHS 
revokes  the  laboratory's  certificate  for 
failure  to  pay  the  assessed  costs. 

31.  Section  493.646  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

1493.646    Payment  of  taM. 

(a)  Except  for  State-exempt 
laboratories,  all  laboratories  are  notified 
in  writing  by  HHS  or  its  designee  of  the 
appropriate  fee(s)  and  instructions  for 
submitting  the  fee(s).  including  the  due 
date  for  payment  and  where  to  make 
payment.  Registration  certificates, 
certificates  for  physician-performed 
microscopy  procedures,  certificates  of 
waiver,  certificates  of  accreditation,  or 
certificates  are  not  issued  until  the 
applicable  fees  have  been  paid. 

32.  Section  493.649  is  amended  by 
revising  the  introductory  text  for 
paragraph  (b)  to  read  as  follows: 

1493.649    Methodotogy  for  detennining  fee 
•mount 

•        «        •        •        * 

(b)  Determining  average  hourly'rates 
used  in  fee  schedules.  Throe  different 
entities  perform  activities  related  to  the 
issuance  or  reissuance  of  certificates  of 
waiver,  certificates  for  physician- 
performed  microscopy  tests,  certificates 
of  accreditation,  or  certificates  and 
determining  program  compliance.  HHS 
determines  the  average  hourly  rates  for 
the  activities  of  each  of  these  entities. 


33.  Section  493.801  is  amended  by 
revising  paragraphs  (a)(2)(ii)  and  (b)(4) 
to  read  aMoIlows: 

f  493J01    Condition:  Enrollmont  and 
tMtlng  of  samplee. 


1493.855    Standard;  Cytology:  gynecologic 
•xaminationa. 


(a)  •  •  • 
(2)  •  •  * 
(ii)  For  those  tests  performed  by  the 

laboratory  that  are  not  included  in 
subpart  I  of  this  part,  a  laboratory  must 
establish  and  maintain  the  accuracy  of 
its  testing  procedures,  in  accordance 
with  §493.1709. 

•  •      ?  *        •        • 

(b)  •  -y 
(4)  The  laboratory  must  not  send  PT 

samples  or  portions  of  samples  to 
another  laboratory  for  any  analysis 
which  it  is  certified  to  perform  in  its 
own  laboratory.  Any  laboratory  that 
HCFA  determines  intentionally  referred 
its  proficiency  testing  samples  to 
another  laboratory  for  analysis  will  have 
its  certi^cation  revoked  for  at  least  one 
year.  Any  laboratory  that  receives 
proficiency  testing  samples  from 
another  laboratory  for  testing  must 
notify  HCFA  of  the  receipt  of  those 
samples. 

•  •        •        •        • 

34.  Section  493.807  is  revised  to  read 
as  follows: 

{493.807    Condition:  Reinstatement  of 
iaboratoriea  pefforming  tests  of  moderate 
or  high  complexity,  or  lx>th,  after  failure  to 
participate  successfully. 

(a)  If  a  laboratory's  certificate  is 
suspended  or  limited  or  its  Medicare  or 
Medicaid  approval  is  cancelled  or  its 
Medicare  or  Medicaid  payments  are 
suspended  because  it  fails  to  participate 
successfully  in  proficiency  testing  for 
one  or  more  specialties,  subspecialties, 
analyte  or  test,  or  voluntarily  withdraws 
its  certification  under  CLIA  for  the 
failed  specialty,  subspecialty,  or  analyte, 
the  laboratory  must  then  demonstrate 
sustained  satisfactory  performance  on 
two  consecutive  proficiency  testing 
events,  one  of  which  may  be  on  Site, 
before  HCFA  will  consider  it  for 
reinstatement  for  certification  and 
Medicare  or  Medicaid  approval  in  that 
specialty,  subspecialty,  analyte  or  test. 

(b)  The  cancellation  period  for 
Medicare  and  Medicaid  approval  or 
period  for  suspension  of  Medicare  or 
Medicaid  payments  or  suspension  or 
limitation  of  certification  under  CLIA 
for  the  failed  specialty,  subspecialty,  or 
analyte  or  test  is  for  a  period  of  not  less 
than  six  months  from  the  date  of 
cancellation,  limitation  or  suspension  of 
the  CLIA  certificate. 

35.  Section  493.855  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 


(c)  If  a  laboratory  fails  to  ensure  that 
individuals  are  tested  or  those  who  fail 
a  testing  event  are  retested,  or  fails  to 
take  required  remedial  actions  as 
described  in  paragraphs  (b)(1),  (b)(2)  or 
(b)(3)  of  this  section,  HCFA  will  initiate 
intermediate  sanctions  or  limit  the 
laboratory's  certificate  to  exclude 
gynecologic  cytology  testing  imder 
CLIA,  and.  if  applicable,  suspend  the 
laboratory's  Medicare  and  Medicaid 
payments  for  gynecologic  cytology 
testing  in  accordance  with  subpart  R  of 
this  part. 

f  493.901    [Amended] 

36.  In  §  493.901(b)(3),  "§§493.90 
through  493.959"  is  revised  to  read, 
"§§  493.909  through  493.959". 

i  493.903    [Amended] 

37.  Section  493.903(b)  is  amended  by 
revising  "testing  results"  to  read 
"testing  program's  results"  each  place  it 
appears. 

1493.911    [Amended] 

38.  Section  493.911  is  amended  as 
follows: 

a.  In  §  493.911(b)(2),  remove  the  colon 
following  "Enterobacteriaceae". 

(b)  In  §  493.911(c)(6).  "samples"  is 
revised  to  read  "challenges". 

39.  Section  493.913  is  amended  by 
revising  paragraph  (c)(1)  to  read  as 
follows: 

§493.913    Mycobacteriology. 

•  »        *        *        • 

(c)  •  *  * 

(1)  The  program  determines  the 
reportable  mycobacteria  to  be  detected 
by  acid-fast  stain,  for  isolation  and 
identification,  and  for  antimycobacterial 
susceptibility.  To  determine  the 
accuracy  of  a  laboratory's  response,  the 
program  must  compare  the  laboratory's 
response  for  each  sample  with  the 
response  that  reflects  agreement  of 
either  90  percent  of  ten  or  more  referee 
laboratories  or  90  percent  or  more  of  all 
participating  laboratories. 

•  •        *        *        • 

40.  Section  493.915  is  amended  by 
revising  paragraph  (c)(5)  to  read  as 
follows: 

S  493.91 5    Mycology. 

•  *        •         *        • 

(c)  Evaluation  of  a  laboratory's 
performance.  *  •   * 

(5)  The  score  for  a  testing  event  is  the 
average  of  the  sample  scores  as 
determined  under  paragraph  (c)(3)  or 
(c)(4).  or  both,  of  this  section. 
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41.  Section  493.923  is  amended  by 
revising  paragraj^  (bH2)  to  read  as 
follows: 

S4t3J23    SyphUlsMrology. 

(b)  Evaiuation  of  test 
performance.  •  •  • 

(2)  For  quantitative  syphilis  tests,  the 
program  must  determine  the  correct 
response  for  each  method  by  the 
distance  of  the  response  from  the  target 
value.  After  the  target  value  has  been 
established  for  each  response,  the 
appropriateness  of  the  response  must  be 
determined  by  using  fixed  critmna.  The 
criterion  for  acceptable  performance  for 
quantitative  syphilis  serology  tests  is  the 
target  value  ±  1  dilution. 


S  493^7    [AnModed] 

42.  Section  493.927(b)  is  amended  by 
revising  "Antistreptolysin  O, 
quantitative"  to  read  "Antistreptolysin 
O". 

43.  Section  493.933  is  amended  by 
revising  paragraphs  (b)  and  (c)(2)  to  read 
as  follows: 

S  493.933    Endocrinology. 

•        *        •        *        • 

(b)  Challenges  per  testing  event.  The 
minimum  number  of  challenges  per 
testing  event  a  program  must  provide  for 
each  analyte  or  test  procedure  is  five 
serum,  plasma,  blood,  or  urine  samples. 

Analyte  or  Test 

Qirti3ol 

Free  Thyroxine  . 

Human  Chorionic  gonadotropin  (excluding 
urine  pregnancy  tests  done  by  visual  color 
comparison  categorized  as  waived  tests) 

T3  Uptake 

Triiodothyronine 

Thyroid-stimulating  honnone 

Thyroxine 

(c)  Evaluation  of  a  laboratory's 
analyte  or  test  performance.  ♦  •  • 

(2;  For  quantitative  endocrinology 
tests  or  analytes,  the  program  must 
detennine  the  correct  response  for  each 
analyte  by  the  distance  of  the  response 
from  the  target  value.  After  the  target 
value  has  been  established  for  each 
response,  the  appropriateness  of  the 
response  must  be  determined  by  using 
either  fixed  criteria  based  on  the 
percentage  difference  from  the  target 
value  or  the  number  of  standard 
deviations  (SDs)  the  response  differs 
from  the  target  value. 

Criteria  for  Acceptable  Performance 

The  criteria  for  acceptable 
performance  are — 


Analyte  or  tMt 


Analyte  or  test 


Cortisot 


Crterta  tor  acceptable 


Ta«0BtvaiM4/-2S%. 


F«M  ThyKWIna  _ 

Human  Chorionic 
Qonadoirapln  (eidiMk^ 
Ing  wine  pregnarcy 
testt  (tone  tiy  visual 
color  oorapertson  cat- 
egorized as  MOlved 
tests). 

T3  Uptake 

TrttodoViyranine 


Thyrol(Mtiraulaitns  hor- 
mone. 
Ttiyroxirw  ._ 


CittBrta  lor  aoceoubia 


T«gai«alMW^9D. 

TargM  wriue  W-<3  SO 

posMtM  or  negaltve. 


Taiget  va(M  ^/-S  SO. 
TaigBi«atiie4^3Sa 
Target  vakte  W-a  SO. 

Target  value  4/-20%  or 
IjOnioofdL(gfwlar). 


1493.937    [J 

44.  Section  493.937(c)(2)  is  amended 
by  revising  "chemistry"  to  read 
"toxicology".  , 

S  493.945    [AfiMndMf]  | 

45.  The  tables  that  appear  in 

§  493.945(b)(3)(ii)  (C)  through  (G),  ai« 
amended  by  revising  the  column 
heading  "Correct  response  category"  to 
read  "Examinee's  response"  eedi  place 
it  appears,  and  revising  the  first  entry 
"Exeiminee's  response"  to  read  "Correct 
response  category"  each  place  it 
appears. 

46.  Section  493.1103  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

S  493.1 103    Standard;  ProcMturee  for 
spechnan  submisaion  and  handling. 

(a)  The  laboratory  must  heve  available 
and  follow  written  policies  and 
procedures  for  each  of  the  following,  if 
applicable:  Methods  used  for  the 
preparation  of  patients;  specimen 
collection;  specimen  labeling;  specimen 
preservation;  conditions  for  specimen 
transportation;  and  specimen  { 

processing.  Such  policies  and 
procedures  must  assure  positive 
identification  and  optimum  integrity  of 
the  patient  specimens  frt>m  the  time  the 
specimen  (s)  are  collected  tmtil  testing 
has  been  completed  and  the  results 
reported. 

47.  Section  493.1105  is  amended  by 
revising  the  introductory  text  of  the 
section  to  read  as  follows: 

1493.1105    Sawwiard;  T— t  raquWllon. 

The  laboratory  must  perform  tests 
only  at  the  written  or  electronic  request 
of  an  authorized  person.  Oral  requests 
for  laboratory  tests  are  permitted  only  if 
the  laboratory  subsequently  requests 
written  authorization  for  testing  within 
30  days.  The  laboratory  must  maintain 
the  Mfritten  authorization  or 
documentation  of  efforts  made  to  obtain 
a  written  authorization.  Reocwds  of  test 
requisitions  or  test  authorizations  must 
be  retained  iat  a  minimum  of  two  years. 


The  patient's  chart  or  medical  record,  if 
used  as  the  test  requisition,  must  be 
retained  for  a  minimum  of  two  yean 
and  must  be  available  to  the  laboratory  ^ 
at  the  time  of  testing  and  available  to 
HHS  upon  request.  The  laboratory  must 
assure  that  the  requisition  or  test 
authorization  includes — 

48.  Section  493.1107  is  amaodMl  by 
revising  the  introductory  text  of  the 
section  to  read  as  follows: 


1493.1107   Standard;  Teat  I 

The  Iri)oratory  must  maintain  a  record 
system  to  ensure  reliable  identification 
of  patient  specimens  as  they  are 
processed  and  tested  to  assure  that 
accurate  test  results  are  reported.  These 
records  must  identify  the  personnel 
pOTfbrming  the  testing  procedure. 
Records  of  patient  testing,  inchidlng,  if 
applicable,  instrument  printouts,  must 
be  retained  for  at  least  two  jrears. 
Immunobematoiogy  records  and 
transfusion  records  must  be  retained  for 
no  less  than  five  years  in  accordance 
with  21  CFR  part  606.  sul^Mrt  I.  In 
addition,  records  of  blood  and  blood 
product  testing  must  be  naaintained  for 
a  period  not  lass  than  five  years  after 
processing  records  have  been 
completed,  or  six  months  after  the  latest 
expiration  date,  whichever  is  the  later 
date,  in  accordance  with  21  CFR 
606.160(d).  The  record  system  must 
provide  documentation  of  information 
specified  in  §  493.1105  (a)  through  (Q 
and  include — 
*        •        •        •        • 

49.  Section  493.1109  is  amended  by 
revising  the  introductory  text  of  the 
section  to  read  as  follows: 

1493.1109    Standard;  Taetripoft 

The  laboratory  report  must  be  sent 
promptly  to  the  authorized  person,  the 
individual  responsible  for  using  the  test 
results  or  laboratory  that  initially 
requested  the  test.  The  original  report  or 
an  exact  duplicate  of  each  test  report, 
including  final  and  preliminary  report, 
must  be  retained  by  the  testing 
laboratory  for  a  period  of  at  least  two 
years  after  the  date  of  reporting. 
Immunobematoiogy  reports  and 
transfusion  records  must  be  retained  by 
the  laboratory  for  a  period  of  no  less 
than  five  years  in  accordance  vrith  21 
CFR  part  606,  subpart  I.  In  addition, 
records  of  blood  and  blood  prodtx::! 
testing  must  be  maintained  for  a  period 
not  less  than  five  years  after  processing 
records  have  been  completed,  or  six 
months  after  the  latest  expiration  date, 
whichever  is  the  later  date,  in 
accordance  with  21  (7R  606.160(d).  For 
pathology,  test  reports  must  be  retained 
for  a  period  of  at  least  ten  years  after  the 
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date  of  reporting.  This  information  may 
be  maintained  as  part  of  the  patient's 
chart  or  medical  record  which  must  be 
readily  available  to  the  laboratory  and  to 
HHS  upon  request. 
•       •       •    '    •       • 

50.  Section  493.1201  is  revised  to  read 
as  follows: 

1493.1201    Condition:  General  quality 
control;  Modacala  oc  high  compiaxity 
iMting,  or  both. 

(a)  Applicability  of  subpart  K  of  this 
part.  Subpart  K  is  divided  into  two 
sections,  general  quality  control  and 
quality  control  for  specialties  and 
subspecialties.  The  quality  control 
requirements  are  specified  in 
§§493.1201  through  493.1285  unless— 

(1)  An  alternative  procedure  specified 
in  the  manufecturer's  protocol  has  been 
cleared  by  the  Food  and  Drug 
Administration  (FDA)  as  meeting 
certain  CLIA  reqmrements  for  general 
quality  control  and  specialty/ 
subspecialty  quality  control,  and  the 
manufactvirer's  instructions  contain  the 
following  statement. 

Unless  this  device  is  modified  by  a 
laboratory,  the  laboratory's  compliance  with 
these  quality  control  instructions  will  satisfy 
the  applicable  requirements  of  42  CFR 
493.1203(b). 

or 

(2)  HHS  approves  an  equivalent 
pro(»dure  that  is  specified  in  Appendix 
C  of  the  State  Operations  Manual  (HCFA 
Pub.  7). 

(b)  The  laboratory  must  establish  and 
follow  written  quality  control 
procedures  for  monitoring  and 
evaluating  the  quality  of  the  analytical 
testing  process  of  eadi  method  to  assure 
the  acou^cy  and  reliability  of  patient 
test  results  and  reports.  The  laboratory 
must  meet  the  applicable  standards  in 
§§493.1202  through  493.1221  of  this 
subpart,  xmless  an  alternative  procedure 
specified  in  the  manufacturer's  protocol 
has  been  cleared  by  the  Food  and  Drug 
Administration  (FDA)  as  meeting 
certain  CLIA  requirements  for  quality 
control  or  HHS  approves  an  equivalent 
procedure  specified  in  appendix  C  of 
the  State  Operations  Manual  (HCFA 
Pub.  7).  HCFA  Pub.  7  is  available  from 
the  Technical  Information  Service,  U.S. 
Department  of  Commerce,  5825  Port 
Royal  Road.  Springfield.  VA  22161. 
telephone  number  (703)  487-4630. 

51.  Section  493.1202  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

1483.1208    Standard;  Modarala  or  1^ 
comptoxity  laating,  or  both:  Effacthwfrom 
SaplsnitMr  1,  IMS  to  Saplmibar  1, 1M4. 


(b)  For  each  test  of  moderate 
complexity  performed  using  a 
standardized  method,  or  method 
developed  in-house,  a  device  not  subject 
to  clearance  by  the  FDA  (including  any 
commercially  distributed  instrument, 
kit  or  test  system  subject  to  the  Food, 
Drug  and  Cosmetic  Act  marketed  prior 
to  the  Medical  Device  Amendments, 
Public  Law  94-295,  enacted  on  May  28, 
1976,  and  those  identified  in  21  CFR 
parts  862,  864,  and  866  as  exempt  from 
FDA  premarket  review),  or  using  an 
instrument,  kit  or  test  system  cleared i>y 
the  FDA  through  the  premarket 
notification  (510(k))  or  premarket 
approval  (PMA)  process  for  in-vitro 
diagnostic  use  but  modified  by  the 
laboratory,  the  laboratory  must  meet  all 
applicable  standards  of  this  subpart. 

(c)  For  all  other  tests  of  moderate 
complexity  performed  using  an 
instrument,  kit  or  test  system  cleared  by 
the  FDA  through  the  premarket 
notification  (510(k))  or  premarket 
approval  (PMA)  process  for  in-vitro 
diagnostic  use,  the  laboratory  must — (1) 
Follow  the  manufacturer's  instructions 
for  instnunent  or  test  system  operation 
and  test  performance; 

(2)  Have  a  procedure  manual 
describing  the  processes  for  testing  and 
reporting  patient  test  results; 

(3)  Perform  and  document  calibration 
procedures  or  check  calibration  at  least 
once  every  six  months; 

(4)  Perform  and  document  control 
procediu^s  using  at  least  two  levels  of 
control  materials  each  day  of  testing; 

(5)  Perform  and  document  applicable 
specialty  and  subspecialty  control 
procedures  as  specified  tuider 
§493.1223; 

(6)  Perform  and  document  that 
remedial  action  has  been  taken  when 
problems  or  errors  are  identified  as 
specified  in  §493.1219;  and 

(7)  Maintain  records  of  all  quality 
control  activities  for  two  years.  Quality 
control  records  for  immunohematology 
and  blood  and  blood  products  must  be 
maintained  as  specified  in  §  493.1221. 

52.  Section  493.1203  is  revised  to  read 
as  follows: 

1493.1203    Standard;  Moderate  or  high 
eompiaxity  taating,  or  both:  Effective 
beginning  September  1, 1994. 

For  each  moderate  or  high  complexity 
test  performed,  the  laboratory  will  be  in 
compliance  with  this  section  if  it: 

(a)  Meets  all  applicable  quality 
control  requirements  specified  in  this 
subpart  when  using  a  standardized 
method,  a  method  developed  in-house, 
a  device  not  subject  to  clearance  by  the 
FDA  (including  any  commercially 
distributed  instrument,  kit  or  test 
system  subject  to  the  Food,  Drug  and 


Cosmetic  Act  marketed  prior  to  the 
Medical  Device  Amendments,  Public 
Law  94-295,  enacted  on  May  28, 1976, 
and  those  identified  in  21  CFR  parts 
862,  864,  and  866  as  exempt  from  FDA 
premarket  review),  a  manufacturer's 
product  modified  by  the  laboratory,  or 
a  device  (instrument,  kit  or  test  system) 
not  cleared  by  the  FDA  as  meeting 
certain  CLIA  quality  control 
fMuirements;  or 

Ib)  Follows  manufacturer's 
instrjlctions  when  using  a  device 
(instrument,  kit,  or  test  system)  cleared 
by  the  FDA  as  meeting  the  CLIA 
requirements  for  quality  control  located 
at  §§493.1215.  493.1217,  and  493.1223, 
and  applicable  parts  of  §§493.1205. 
493.1211  and  493.1218.  In  addition,  the 
laboratory  must  comply  with  the 
requirements  of  §§493.1204,  493.1213. 
493.1219.  and  493.1221  and  those  parts 
of  §§493.1205,  493.1211,  and  493.1218 
that  are  unique  to  the  laboratory  facility 
and  cannot  be  met  by  following 
manufacturer's  instructions. 

53.  Section  493.1204  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1493.1204  Standard;  Facilities. 

(b)  Safety  precautions  must  be 
established,  posted,  and  observed  to 
ensure  protection  from  physical, 
chemical,  biochemical  and  electrical 
hazards  and  biohazardous  materials. 

1493.1205  [Amended] 

54.  Section  493.1205(b)  is  amended 
by  revising  "equipment  and"  to  read 
"equipment,". 

55.  Section  493.1213  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1493.1213    Standard;  Establishment  and 
verification  of  method  performance 
apedficationa. 

(b)(1)  Each  laboratory  that  introduces 
a  new  procedure  for  patient  testing 
using  a  device  (instrument,  kit,  or  test 
system)  cleared  by  the  FDA  as  meeting 
certain  CLIA  requirements  for  quality 
control,  must  demonstrate  that,  prior  to 
reporting  patient  test  results,  it  can 
obtain  the  performance  specifications 
for  accuracy,  precision,  and  reportable 
range  of  patient  test  results,  comparable 
to  those  established  by  the 
manufacturer.  The  laboratory  must  also 
verify  that  the  manufacturer's  reference 
range  is  appropriate  for  the  laboratory's 
patient  population. 

(2)  Each  laboratory  that  introduces  a 
new  method  or  device  as  specified  in 
either  §  493.1202(a)  or  (b).  or 
§  493.1203(a),  must,  prior  to  reporting 
patient  test  results — 

(i)  Verify  or  establish  for  each  method 
the  performance  specifications  for  the 
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following  performance  characteristics, 
as  applicable: 

(A)  Accurary; 

(B)  Precision; 

(C)  Analytical  sensitivity; 

(D)  Analyticatanecificity  to  include 
interfering  subst^ces; 

(£)  Reportable  range  of  patient  test 
results; 

(F)  Reference  range(s);  and 

(G)  Any  other  performance 
characteristic  required  for  test 
performance. 

(ii)  Based  upon  the  performance 
specifications  verified  or  estabUshed  in 
accordance  with  paragraph  (b)(2)(i)  of 
this  section,  establish  calibration  and 
control  procedures  for  patient  testing  as 
required  under  §§  493.1217  and 
493.1218. 


56.  Section  493.1215  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

f  483.1215    Standard;  Equipmwit 
maintefMnce  and  function  check*. 


(a)  Maintenance  of  equipment, 
instruments,  and  test  systems.  (1)  For 
manufacturers'  equipment,  instruments 
or  test  systems  cleared  by  the  FDA  as 
meeting  certain  CLIA  requirements  for 
quality  control,  the  laboratory  must — 

(i)  Perform  maintenance  as  defined  by 
the  manufacturer  and  with  at  least  the 
frequency  specified  by  the 
manufactiuer;  and 

(ii)  Dociunent  as  maintenance 
performed. 

(2)  For  methods  or  devices,  as 
specified  in  either  §493. 1202(a)  or  (b)  or 
§  493.1203(a),  the  laboratory  must— 

(i)  Establish  a  maintenance  protocol 
that  ensures  equipment,  instrument,  and 
test  system  performance  necessary  for 
accurate  and  reliable  test  results  and  test 
result  reporting; 

(ii)  Perform  m&intenance  with  at  least 
the  frequency  specified  in  paragraph 
(a)(2)(i)  of  this  section;  and 

(iii)  Document  all  maintenance 
performed.  ^, 

(b)  Function  cfiecks  of  equipment, 
instruments,  ancjf  fest  systems.  (1)  For 
manufacturers'  equipment,  instruments, 
or  test  systems  cleared  by  the  FDA  as 
meeting  certain  CLIA  requirements  for 
quality  control,  the  laboratory  must — 

(i)  Perform  function  checks  as  defined 
by  the  manufacttirer  and  with  at  least 
the  frequency  spiedfied  by  the 
manufacturer;  and 

(ii)  Document  all  function  checks 
performed.         ',  / 

(2)  For  methods  or  devices,  as 
specified  in  either  §  493.1202  (a)  or  (b) 
or  §  493.1203(a),  the  laboratory  must— 

(i)  Define  a  function  check  protocol 
that  ensures  equipment,  instrument,  and 


test  system  performance  necessary  for 
accurate  and  reUable  test  results  and  test 
result  reporting; 

(ii)  Perform  function  checks  including 
background  or  baseline  checks  specified  , 
in  paragraph  (b)(2)(i)  of  this  section. 
Fimction  checks  must  be  within  the 
laboratory's  established  limits  before 
patient  testing  is  conducted;  and 

(iii)  Document  all  function  checks 
performed. 

57.  Section  493.1217  is  revised  to  read 
as  follows: 

1493.1217    Standard;  Calibration  and 
calibration  vlrKicatton  prooodura*. 

CaUbration  and  calibration 
verification  procedures  are  required  to 
substantiate  the  continued  accxuacy  of 
the  test  methodjhroughout  the 
laboratory's^feportable  range  for  patient 
test  rests.  Calibration  is  the  process  of 
testing  and  adjusting  an  instrument,  kit, 
or  test  system  to  provide  a  known 
relationship  between  the  measiuement 
response  and  the  value  of  the  substance 
that  is  being  measured  by  the  test 
procedure.  CaUbration  verification  is  the 
assaying  of  calibration  materials  in  the 
same  manner  as  patient  samples  to 
confirm  that  the  calibration  of  the 
instrument,  kit,  or  test  system  has 
remained  stable  throughout  the 
laboratory's  reportable  range  for  patient 
test  results.  The  reportable  range  of 
patient  test  results  is  the  range  of  test 
result  values  over  which  the  laboratory 
can  estabUsb  or  verify  the  accuracy  of 
the  instrument,  kit  or  test  system 
measurement  response.  Calibration  and 
calibration  verification  must  be 
performed  and  doounented  as  required 
in  this  section  unless  otherwise 
specified  in  §§493.1223  through     ) 
493.1285. 

(a)  FcH'  laboratory  test  procedures  that 
are  performed  iising  instruments,  kits, 
or  test  systems  that  have  been  cleared  by 
the  FDA  as  meeting  certain  CLIA 
requirements  for  quality  control,  the 
laboratory  must,  at  a  minimum,  follow 
the  manufacturer's  instructions  for 
caUbration  and  calibration  verification 
procedures  using  calibration  materials 
specified  by  the  manufactiuer.        \ 

(b)  For  each  method  or  device,  as 
specified  in  either  §  493.1202  (a)  or  (b) 
or  §  493.1203(a),  the  laboratory  must— 

(1)  Perform  calibration  procedures — 
(i)  At  a  minimum,  in  accordance  with 
manufacturer's  instructions,  if  provided, 
using  calibration  materials  provided  or 
specified,  as  appropriate,  and  with  at 
least  the  frequency  reconunended  by  the 
manufecturer;  and 

(ii)  In  accordance  with  criteria 
established  by  the  laboratory,  as 
required  imder  §  493.1213(b)(2)(i)-l- 


(A)  Including  the  number,  type  and 
concentration  of  calibration  materials, 
acceptable  limits  for  calibration,  and  the 
frequency  of  calibration;  and 

(B)  Using  calibration  materials 
appropriate  for  the  methodology  and,  if 
possible,  traceable  to  a  reference  method 
or  reference  material  of  known  value; 
and 

(iii)  Whenever  caUbration  verification 
fails  to  meet  the  laboratory's  acceptable 
limits  for  calibration  verification;  and 

(2)  Perform  calibration  verification 
procedures — 

(i)  In  accordance  with  the 
manufacturer's  calibration  verificaticm 
instructions  when  they  meet  or  exceed 
the  requirements  specified  in  paragraph 
(b)(2)(ii)  of  this  section;  or 
;:>  (ii)  In  accordance  with  criteria 
established  by  the  laboratory — 

(A)  Including  the  number,  type,  and 
concentration  of  calibration  materials, 
acceptable  limits  for  calibration 
verification  and  frequency  of  calibration 
verification; 

(B)  Using  calibration  materials 
appropriate  for — 

(1)  "rhe  methodology  and,  if  possible, 
traceable  to  a  reference  method  or 
reference  material  of  known  value;  and 

(2)  Verifying  the  laboratory's 
established  reportable  range  of  patient 
test  results,  which  must  include  at  least 
a  minimal  (or  zero)  value,  a  mid-point 
value,  and  a  maximum  value  at  the 
upper  limit  of  that  range;  and 

(C)  At  least  once  every  six  months  and 
whenever  any  of  the  following  occur 

(1)  A  complete  change  of  reagents  for 
a  procedure  is  introduced,  imless  the 
laboratory  can  demonstrate  that 
changing  reagent  lot  numbers  does  not 
affect  the  range  used  to  report  patient 
test  results,  and  control  values  are  not 
adversely  affected  by  reagent  lot  number 
changes; 

Nola:  If  reagents  are  obtained  from  a 
manufacturer  and  all  of  the  reagents  for  a  test 
are  packaged  together,  the  laboratory  Is  not 
required  to  jjerform  calibration  verificatian 
for  each  package  of  reagents,  provided  the 
paclcages  of  reagents  are  received  in  the  same 
shipment  and  contain  the  same  lot  number. 

[2]  There  is  major  preventive 
maintenance  or  replacement  of  critical 
parts  that  may  influence  test 
performance; 

(3)  Controls  reflect  an  unusual  trend 
or  shift  or  are  outside  of  the  laboratory's 
acceptable  limits  and  other  means  of 
assessing  and  correcting  unacceptable 
coqirol  values  have  foiled  to  identify 
and  correct  the  problem:  or 

(4)  The  laboratory's  established  %/ 
schedule  for  verifying  the  reportable 
range  for  patient  test  resuUs  requires 
more  fiequent  calibration  verification  >y  i 
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(•)  Foe  Mdi  4avic«  daand  by  tha 
FDA  M  flMatiag  catUiB  CUA 
requirements  for  quality  contool.  the 
laboratory  mwC  t  a  miniaaMiH.  toilow 
tlM  mauufactvm's  instructions  fat 
caatfalpsocaduras.  In  additiaa.  the 
kbosaltty  atast  maet  tbe  requiramants 
under  paragraphs  (c)  throafh  (e)  of  tins 
section  and.  as  apylicabla,  pacagnpli  (0 
ofthisifnrtiaa 

(b)  Far  each  dewca.  as  specified  in 
either  S4A31202  (a)  or  (b)  or 
§  493.12A3(a).  the  laboratory  must 
amUilii  irmtnimant  nnd  nmtirnt 
stability  and  operator  varianoe  ia 
detenniaiBg  the  Bumbar,  type,  and 
£requency  of  testing  rnlihiatinB  or 
osmaal  flaateiiais  and  aetiiiliflh  criteria 
for  acceptability  used  to  moiutor  tad 
pacioaaaace  during  a  run  of  patient 
specimen^*  A  run  is  an  interval  within 
whidi  the  accuracy  and  praasioB  ol  a 
*  tasting  sfsiem  is  ejq>actad  to  be  stable, 
but  caaaot  be  greetor  than  24  hours  or 
less  than  the  frequency  racomDanded 
by  the  manufactiuer.  For  each 
procedure,  the  labMatory  must  aoonilDr 
test  pacfbnnaaca  using  calibtation 
materials  or  control  nutarials  or  a 
combination  tharaot 

(1)  For  qualitative  tests,  the  laboniary 
must  iaciude  a  positive  and  negative 
coBtiol  writh  each  ma  of  patient 
spacimens. 

(2)  For  qaaaiitative  teats,  the 
laboratory  must  include  at  least  two 
samples  of  different  concentrations  of 
either  calibration  materials,  control 
materials,  or  a  combination  thereof  with 
the  frequency  deterrained  in 

§  493.121B0)).  but  not  less  frequently 
thaa  oocaeadiranof  patiaet 
specJBwni. 

(3)  For  alectfophocetic 
determinations — 

(i)  At  least  one  control  sample  must 
be  used  in  each  electrophoretic  cell:  aad 

(U)  The  caotiol  sample  must  contain 
fractioas  repceseatative  of  those 
routinely  rsportad  in  patieirt  specimens. 

(4)  Each  day  of  use.  the  laboratory 
must  evaluate  the  detection  phase  o( 
direct  antigen  systanas  using  aa 
appropnata  pa^veand  nefatrve 
control  BMlarial  (nrgansem  or  antigea 
extract).  U^en  diseet  antigen  systems 
include  an  extmction  phase,  the  system 


nmtf  he  ctedced  each  day  «f  uaa  «aifig 
a  peeitive  otganian. 

(5)  If  calibration  materials  aad  contiol 
matarialt  aie  not  available,  the 
labontory  must  have  an  altefnative 
mechaatsiB  ta  aasuiB  the  validity  of 
patieat  test  results. 

59.  Section  493.1223  Is  revised  to  seed 
asfoHows: 

1493.1223    CondMon;  Quality  con>rc4— 

moderate  or  high  oomp4exity,  or  iMMh. 

The  laboratory  must  establish  and 
follow  wzittan  quality  control 
procedures  for  monitoring  and 
evaluating  the  quality  of  the  analytical 
testing  process  of  each  method  to  assure 
the  accuracy  and  reHabilrty  of  patient 
test  results  and  reports.  Except  as 
spedfied  in  §493.12fKtci  the  hAoratory 
most  meet  the  applicable  general 
requirements  specified  in  §§  493.1201 
throu^  493.1221.  In  addition,  the 
laboratory  rnnst  meet  the  applicable 
requirements  of  0493.12^  thnnt^ 
493.1295  unless  an  ahemative 
procedure  specified  in  the 
manufacturer's  protocol  has  been 
cleared  by  the  Food  and  Drug 
Administration  tFDA)  as  meeting 
certain  <XIA  requirements  far  qoelity 
control  or  HCFA  approves  an  equivailent 
pfocedwe  specified  in  appendix  C  of 
the  State  Operations  Manual  (HCFA 
Pub.  7).  Failure  to  meet  any  of  the 
applicable  conditions  ia  §§493.1225 
throng  493.1285  will  result  in 
interms<Hete  sanctions,  loss  of  h4edicare 
or  Medicaid  approval,  and/or  revocation 
of  CLIA  certification  for  the  entire 
specialty  or  subspecialty  to  which  die 
condition  apphes,  in  accordance  with 
subpart  R  of  this  part. 

60.  A  new  §  493.1251  is  added  to  read 
asfoilows: 

1483.1251    CoadWoK  Urinalysis. 

Except  lor  those  tests  categorized  as 
waived,  to  meet  the  quality  control 
requirements  for  urinalysis,  the 
laboratory  must  comply  with  the 
applicabk  requirements  in  §§  493.1201 
through  493.1221. 

61.  Section  493.1253  isamendiedby 
redesignating  paragraphs  (a)  and  (b)  as 
paragraphs  ^  and  (a),  respectively,  and 
revising  redesignated  paragraph  (b)  and 
paragraph  (c)  to  read  as  follows: 

t4B3.t2S3    ConditiDn: 


^)  For  non-ataimal  hematology 
testing  systens.  excluding  coagidatiaa, 
the  l^Mratory  must  include  two  levels 
of  controls  each  eight  hours  of 
operation. 

(c)  For  all  non-muiual  coagulation 
testing  systems,  the  laboratory  must 


inriwin  two  hmth  nf  rmtftnl  ftarh  irigH 
hours  of  operation  and  each  time  a 
change  in  reagents  occurs. 

62.  Section  493.1257  is  amended  by 
revising  paragraphs  (aM5).  WCD  and  (2) 
and  (d)(3)  to  read  as  fallows.  The 
intrcKiuctory  text  of  paragraphs  (aj,  (b) 
and  (d)  is  republished  without  reviaion. 

I493.12S7   CwidMefnCylBtosy. 

(a)  The  laboratory  must  assure  that — 


(5)  AD  cytology  slide  preparations  are 
evaluated  on  the  premises  of  a 
laboratory  certified  to  coaduct  testing  in 
the  subspecialty  of  cytology. 

(b)  The  laboratory  is  responsible  for 
ensuring  that — (1)  Each  individual 
engaged  in  the  evaluation  of  cytology 
preparations  fay  nonautomated 
microscopic  technique  examines  no 
more  than  100  slides  (one  patient  per 
slide,  gyaacologic  or  ooagynecologic.  or 
both)  in  a  24  hoar  padod,  irreepectiva 
of  the  site  or  laboratory.  This  limk 
represents  an  absolute  maximum 
nuisber  of  slides  and  is  not  to  be 
emplc^ed  as  a  performance  taqgat  ior 
each  individual.  Previously  axamiaad 
negative,  ceadive.  reparative,  atypical, 
pmraaligriant  or  aulignant  gynecologic 
cases  as  delfatwd  m  paragraph  (cMD  of 
this  section,  previously  examined 
nongynecologic  cytology  preparations, 
and  tissues  patholoty  slides  exaoxiaed 
by  a  tednucal  supervisor  qnalified 
under  §  493.1449  (b)  or  (k)  are  oat 
included  in  the  100  slide  limit.  (For  tfiis 
section,  all  references  to  technical 
supervisor  refer  to  individuals  qualified 
under  §  §493.1449  (b)  and  (k).y. 

(2)  For  purposes  of  workload 
cakulatians,  each  slide  pr^aration 
(aongyneostogic)  made  using 
automated,  semi-automated,  or  other 
liquid-based  slide  preparatory 
techniques  which  result  in  cell 
dispersion  over  one-half  or  less  of  the 
total  available  slide  area  and  which  is 
examined  by  nonautomated  microscopic 
technique  counts  as  one-half  slide. 

(d)  The  laboratory  must  establish  and 
follow  a  program  designed  to  detect 
errors  in  the  performance  of  cytologic 
examinations  aad  the  reporting  of 
results. 


(3)  For  each  patient  with  a  current 
high  ff%6e  intraepithelial  lesion  or 
above  (moderate  dysplasia  orCIN-2  or 
above),  the  laboratory  must  review  all 
normal  <»  negative  gynecologic 
specimens  received  within  the  previoas 
five  years,  if  available  m  the  laboratory 
(either  oa-site  or  in  storafa).  if 


^gnifipant  discrepancies  are  found  that 
woura  affect  patient  care,  the  laboratory 
mtwt  notify  the  patient's  physician  and 
issue  an  amended  report. 


1483.1265    [AmMMM] 

63.  Section  493.1265  is  amended  as 
follows: 

a.  In  paragraph  (b)(1),  "cultiires"  is 
rerised  to  read  "cultures,". 

b.  In  paragraph  (b)(2),  "Bone  marrow 
transplantation  and  living  transplants," 
is  revised  to  read  "Bone  marrow 
transplantation,". 

c.  In  paragraph  (c),  "or  parentage 
testing"  is  removed. 

64.  Section  493.1271  is  revised  to  read 
as  follows: 

1493.1271    Condition:  TrwtsftMion 
••rvicM  and  btoodbanUng. 

If  a  facility  provides  services  for  the 
transfusion  of  blood  and  blood 
products,  the  facility  must  be  under  the 
adequate  control  and  technical 
su{>ervision  of  the  pathologist  or  other 
doctor  of  medicine  or  osteopathy 
meeting  the  qualifications  in  subpart  M 
for  technical  supervision  in 
immunohematology.  The  facility  must 
ensure  that  there  are  facilities  for 
procurement,  safekeeping  and 
transfusion  of  blood  and  blood  products 
and  that  blood  and  blood  products  must 
be  available  to  meet  the  needs  of  the 
physicians  responsible  for  the  diagnosis, 
management,  and  treatment  of  patients. 
The  facility  meets  this  condition  by 
complying  with  the  standards  in 
§  §  493.1273  through  493.1285.  "^ 

65.  In  §  493.1405,  the  introductory 
text  of  paragraph  (b)  is  republished  and 
paragraphs  (b)(2)  through  (6)  are  revised 
to  read  as  follows: 

f  493.1405    Standard;  Laboratory  diroctor 
quaificationa. 


(b)  The  laboratory  director  must — 

•        •        •        *        • 

(2)(i)  Be  a  doctor  of  medicine,  doctor 
of  osteopathy,  or  doctor  of  podiatric 
medicine  licensed  to  practice  medicine, 
osteopathy,  or  podiatry  in  the  State  in 
which  the  laboratory  is  located;  and 

(ii)  Have  had  laboratory  training  or 
experience  consisting  of: 

(A)  At  least  one  year  directing  or 
supervising  non-waived  laboratory 
testing;  or 

(B)  Begiiming  September  1, 1993, 
have  at  least  20  continuing  medical 
education  credit  hours  in  laboratory 
practice  commensxuate  with  the  director 
responsibilities  defined  IH  §493.1407; 
or  ; 

(C)  Laboratory  training  equivalent  to 
paragraph  (b)(2)(ii)(B)  of  this  section 


obtained  during  medical  residency.  (For 
example,  physicians  certified  either  in 
hematology  or  hematology  and  medic^ 
oncology  by  the  American  Board  of 
Internal  Medicine);  or 

(3)  Hold  an  earned  doctoral  degree  in 
a  chemical,  physical,  biological,  or 
clinical  laboratory  science  from  an 
accredited  institution;  and 

(i)  Be  certified  by  the  American  Board 
of  Medical  Microbiology,  the  American 
Board  of  Clinical  Cheiaistry,  the 
American  Board  of  Biranalysis,  or  the 
American  Board  of  Medical  Laboratory 
Immunolo^;  or 

(ii)  Have^ad  at  least  one  year 
experience  directing  or  supervising  non- 
waived  laboratory  testing: 

(4)(i)  Have  earned  a  master's  degree  in 
a  chemical,  physical,  biological  or 
clinical  laboratory  science  or  medical 
technology  from  an  accredited 
institution;  | 

(ii)  Have  at  least  one  year  of 
laboratory  training  or  experience,  or 
both  in  non-waived  testing;  and 

(iii)  In  addition,  have  at  lea^  one  year 
of  supervisory  laboratory  experience  in 
non-waived  testing;  or 

(5](i)  Have  earned  a  bachelor's  degree 
in  a  chemical,  physical,  or  biological 
scienqe  or  medical  technology  from  an 
accredited  institution: 

(ii)  Have  at  least  2  years  of  ldk>ratory 
training  or  experience,  or  botnin  non- 
waived  testing;  and 

(iii)  In  addition,  have  at  least  2  years 
of  supervisory  laboratory  experience  in 
non-waived  testing; 

(6)  Be  serving  as  a  laboratory  director 
and  must  have  previously  qualified  or 
could  have  qualified  as  a  laboratory 
director  under  §  493.1406;  or 

65a.  A  new  §  493.1406  is  added  to 
read  as  follows: 

i493.1406    Standard;  Laboratory  dirw:tor 
qualificationa  on  or  bafora  February  28, 
1992. 

The  laboratory  director  must  be  \ 
qualified  to  manage  and  direct  the 
laboratory  personnel  and  test 
performance. 

(a)  Thfi  laboratory  director  must 
possess  a  current  license  as  a  laboratory 
director  issued  by  the  State,  if  such 
licensing  exists;  and  « 

(b)  The  laboratory  director  must:| 

(1)  Be  a  physician  certified  in  ! 
anatomical  or  clinical  pathology  (or 
both)  by  the  American  Board  of 
Pathology  or  the  American  Osteopathic 
Board  of  Pathology  or  possess  i 
qualifications  that  are  equivalent  to 
those  required  for  such  certification; 

(2)  Be  a  physician  who: 

(i)  Is  certified  by  the  American  Board 
of  Patholegy  or  the  American 


x^ 


Osteopathic  Board  of  Pathology  in  at 
least  one  of  the  laboratory  specialties;  or 

(ii)  Is  certified  by  the  American  Board 
of  Medical  Microbiology,  the  American 
Board  of  Clinical  Chemistry,  the 
American  Board  of  Bioanalysis,  or  other 
national  accrediting  board  in  one  of  the 
laboratory  specialties;  or 

(iii)  Is  certified  by  the  American 
Society  of^Cytology  to  practice 
cjrtopathology  or  possesses 

aualifications  that  are  equivalent  to 
lose  required  for  such  certification;  or 
(iv)  Subsequent  to  graduation,  has  had 
4  or  more  years  of  full-time  general 
laboratory  training  and  experience  of 
which  at  least  2  years  were  spent 
acquiring  proficiency  in  one  of  the 
laboratory  specialties; 

(3)  For  the  subspecialty  of  oral 
pathology  only,  be  certified  by  the 
American  Boejrd  of  Oral  Pathology, 
American  Board  of  Pathology  or  the 
American  Osteopathic  Board  of 
Pathology  or  possesses  qualifications 
that  are  equivalent  to  those  required  for 
certification; 

(4)  Hold  an  earned  doctoral  degree 
from  an  accredited  institution  with  a 
chemical,  physical,  or  biological  science 
as  a  major  subject  and 

(i)  Is  certified  by  the  American  Board 
of  Medical  Microbiology,  the  American 
Board  of  Clinical  Chemistry,  the 
American  Board  of  Bioanalysis,  or  other 
national  accrediting  board  acceptable  to 
HHS  in  one  of  the  laboratory  specialties; 
or 

'  (ii)  Subsequent  to  graduation,  has  had 
4  or  more  years  of  full-time  general 
laboratory  training  and  experience  of 
which  at  least  2  years  were  spent 
acquiring  proficiency  in  one  of  the 
laboratory  specialties; 

(5)  With  respect  to  individuals  first 
qualifying  before  July  1, 1971,  have  been 
responsible  for  the  direction  of  a 
laboratory  f(H- 12  months  between  July  1, 
1961,  and  January  1, 1968,  and.  in 
addition,  either: 

(i)  Was  a  physician  and  subsequent  to 
graduation  had  at  least  4  yeara  of 
pertinent  full-time  laboratory 
experience; 

(ii)  Held  a  master's  degree  horn  an 
accredited  institution  with  a  chemical, 
physical,  or  biological  science  as  a 
major  subject  and  subsequent  to 
graduation  had  at  least  4  yeara  of 
pertinent  full-time  laboratory 
experience; 

(iii)  Held  a  bachelor's  degree  from  an 
accredited  institution  with  a  chenical. 
physical,  or  biological  science  as  ^ 
major  subject  and  subsequent  to 
graduation  had  at  least  6  yeara  of 
pertinent  full-time  laboratory 
experience;  or 
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(iv)  Adiie*ed  a  satisfactory  gnds 
thrai^^  ma  ffuminatinn  confhiTtad  by 
ar«3artkeflpanscirship  of  tba  US. 
PnUKHMlth  Senrica  on  or  befara  July 

1.1970;er 

(6)Qaafify  ndw  State  law  to  direct 
the  kjbonrloiy  hi  the  SMe  oi  wrfiich  the 
laboratory  is  loctrted. 

Note:  Tbe  fmiiary  V,  1968  date  iw  mMtiaf 
th«  12  months'  latxialory  direction 

requiremant  In  paragraph  (b)(5)  of  this    

section  may  be  extended  1  year  for  each  year 
of  foH-tiine  libuiatory  experience  obtained 
before  |m«afy  1.  W«  required  by  State  law 
for  a  lahaaAoiy  ^ttm$ot  liccn*.  An 
exci^tMtBt^  My  1.  IVt  qualifying  date 
in  paragsapb  ^5)  of  this  gection  «ua  made 
provided  that  tlw  iadividual  requeslsd 
qualification  approval  by  October  21, 1375 
and  had  been  employed  in  a  laboratory  tor 
at  least  3  years  of  the  5  ye«krs  preceding  the 
date  of  submission  of  his  qualifications. 

66.  in  §492.1411.  the  intzodactary 
text  of  patypk  ft^is  reyblisfaed  and 
pai^Mpto(bX2)  teoo^  (4)  are  revised 
toieadecieillawn: 


far  wUck  da  tec^nic^  coBSuKaat  is 


149X1411 

queUfieaUone. 


Teduticat  consukant 


re  . 

:  Tba  tyi-)ww«-nl  consultant 

requinenaati  fer  "bbocatory  training  or 
experience,  or  both"  ia  each  speciettyor 
subsBScialfty  may  be  acquissd  concunently  in 
more  than  one  of  the  specialties  or 
subspecialties  of  service,  excluding  waived 
tests.  For  example,  an  individual  who  has  a 
bachelor's  degree  in  biology  and  additionally 
h»  documentation  of  2  years  of  work 
experiaece  perfornang  teats  of  moderate 
complexity  in  all  spedaltias  and 

iilMpiirliltiM  of  awicB,  would  be  qualified 
as  a  teduMcal  contiUtaat  in  a  laboratory':^ 
performing  moderate  complexity  testi^igla 
all  specialties  and  subspecialtiat  of  saivice. 

67.  Section  403.1417  i«  amended  by 
revung  pan^icaph  (b)  to  read  as  follows: 

§493.1417    Standard;  Clinical  ceneuttant 
quaRfication*. 

(b)  Be  a  doctor  of  medidne.  doctor  of 
osteopathy  or  doctor  of  podiatiic 
medicine  aad  possess  a  ucensa  to 
practice  nadiciae,  osteopathy  or 
podiatry  ia  tha  Stats  in  which  the 
laboratory  is  located. 


Qetoopathk:  Board  of  Pathoiogy.  or 
pomfn  «)ualificatioos  that  are 
e^lMvalflBt  te  tbose  lai^red  im 
certification. 

70.  Section  493^1449  is  amended  by 
revising  paragraphs  (c)(2)(i).  (d)(2)(i), 
(e)(2Ki).  (f)(2)(i).  (gKZXi).  (hU2)(iJ. 
{i)l2)(U.  m^Uti.  (1X31  (mJ,  (nM2Mi). 
(o)(l)(i).  (p)(l)(i).  (q)(2)(i)  to  read  as 
follows.  Haa  tBtroductary  text  in 
paragraph  (1)  is  lepablisfaed. 


§493.1449 

quattficatiaM. 


Technical  auparvioar 


(c)*  •  • 

(2)(i)  Be  a  doctor  of  medicine,  doctor 
of  osteopathy,  or  doctor  of  podi^c 

medicine  licensed  to  practice  medicino, 
osteopathy,  or  podiatry  in  the  State  ia 
which  the  labotatticy  is  located;  and 


(b)  The  technical  consultant  must — 


(2)01  B«  a  doctor  of  medicine,  doctrsr 
of  osteopathy,  or  doctor  of  podiatric 
medicine  licensed  to  practice  medicine, 
osteopathy,  or  podiatry  in  the  State  in 
wWch  the  lafcoTHtory  is  k)cated;  and 

(ii)  Have  at  least  one  year  of 
iebenrtory  traraing  or  eiq)erienco,  or 
both  in  BOB-waived  testing,  in  the 
designated  spedaity  or  subspecialty 
areas  of  service  for  which  the  technical 
consuitant  is  responsible  (for  example, 

Ehysidans  certified  either  in 
ematotegy  <rr  hematology  and  medical 
oncology  by  the  American  Bo«d  of 
Internal  Me<fidne  are  qualified  to  serve 
as  the  technical  consnhant  in 
hematology);  or 

(3)(i)  Hold  an  earned  doctoral  or 
master's  degree  in  a  chemical,  physical, 
biological  or  clinical  laboratory  sdenco 
or  medical  tedmology  from  an 
accredited  institution;  and 

(ii)  Have  at  loest  one  year  of 
laboratory  training  or  experience,  or 
both  in  non-waived  testing,  in  the 
designated  spedatty  or  subspedalty 
areas  of  service  fi?r  which  the  tedmical 
consultant  is  responsible;  or 

(4)(i)  Have  earned  a  bacheloT's  degree 
in  a  dramical,  physical  or  biological 
science  pr  medical  technology  from  an 
accredit^  institution;  and 

(ii)  Have  at  least  2  years  of  laboratory 
training  or  experience,  or  both  in  non- 
waived  testing,  in  the  designated 
specialty  or  subspecialty  fiFeas  of  service 


§498.1423    [Aowndad] 

68.  in  §  493.1423(b)(4)(i).  "Hav^ 
earned  an  academic  hi^  sdsotA 
djplooui"  is  revised  to  read  "Have 
earned  a  hi^  school  dipknna^'. 

69.  In  §493^1443,  the  intvdttactoiy 
tesd  of  paiagrami  (b)  is  repuhhshad, 

^paragia^  {^)  and  (b)(5)  are  revised, 
and  paragraph  (b)(6)  is  added  to  road  as 
Mkn»s: 


•  • 


(d) 

(2)(i)  Be  a  dodor  of  medicine,  doctor 
of  osteopathy,  or  dodor  or  podiateic 
medicii^  lioansed  to  practice  raedidae. 
osteopathy,  or  podiatry  in  the  State  ia 
which  dM  lalbocatonr  is  located;  and 

<e)  •  •  • 

(2)(i)  B«  a  doctor  of  medicine,  doctor 
of  osteopathy,  or  doctor  of  podiatric 
me(!Kcine  Kconsed  to  practice  madidaa, 
osteopathy,  or  podiatry  in  the  State  in 
whi^  the  laboratory  is  located;  and 


*  • 


§493.1443    Standard;  Laboratory  diractor 
qualificationa. 

•  •         •         •         • 

(b)  Tbe  Uboratory  diredor  must — 

•  *  *  / 

(2)  Be  a  dodibr  of  medidne,  a  dodor 

of  osteopathy/ or  doctor  of  podiatric 
medidae  licensed  to  pradice  medidne, 
osteopathy  or  podiatry  in  the  State  in 
which  the  l^ratory  is  located;  and 

(i)  Have  at  least  one  year  of  laborsEtory 
training  during  medical  residency  (for 
example,  physicians  certifiad  either  ia 
hematology  or  hematology  and  raedical 
oncology  by  the  American  Board  of 
Internal  Medicine);  or 

(ii)  Have  at  least  2  years  of  elqierieDce 
directing  or  sup^vising  high 
complexifty  tasting;  or 

(5)  On  or  before  February  28, 1992,  be 
quah&d  under  State  law  to  dired  a 
laboratory  in  tbe  State  in  which  tfie 
laboratory  is  located;  or 

(6)  For  the  sobspedalty  of  oral 
pathology,  be  certified  by  the  American 
Board  of  Oral  Patholoar.  American 
Board  of  Pathology,  the  Amodcan 


(2)(i)  Be  a  doctor  of  medidne,  doctor 
of  osteopetiiy .  or  doctor  of  podiatric 
medidne  licensed  to  pradice  mediciBa, 
osteopathy,  or  podiatry  in  the  State  in 
which  the  laboratory  is  located;  and 
«        •        •        *        • 

(g)*  *  • 

{2)ii)  B«  a  doctor  of  madidne,  doctor 
of  osteopathy,  or  dodor  of  podiaftric 
medicine  licensed  to  i»adice  medicine, 
osteopathy,  or  podiatry  in  the  State  ia 
which  the  laboratory  is  located;  and 

(W*  •  • 

(2)(i)  Be  a  doctor  of  medicine,  doctor 
of  osteopathy,  or  doctor  of  podiatric 
medicine  licensed  to  practice  medidiw, 
osteopathy,  or  podiatry  in  the  State  ia 
which  the  labonatory  is  located;  and 
•        •        •        •        • 

(i)*  •  ' 

(2)(i)  Be  a  dodor  of  medicine,  dodor 
of  osteopathy,  or  doctor  of  podiatric 
medidne  bcoosed  to  practice  medidae. 
osteopathy,  or  podiatry  in  the  State  in 
vt^Bch  the  laboraiory  is  located;  and 

(j)*  *  * 

(2Ki1  Be  e  doctor  of  medidne,  doctor 
of  oteopathy,  or  doctor  of  podiatric 
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medidne  licensed  to  practice  medicine, 
osteopathy,  or  podiatry  in  th^  State  in 
which  the  laboratory  is  located:  and 

*       •       •       •       * 

(1)  ff  the  requirements  of  pt  ragraph 
(b)  of  this  section  are  not  met  and  the 
laboratory  performs  tests  in  tl  e 
subspecialty  of  histopatholog  r,  the 
individual  functioning  as  th^technical 
supervisor  must — 

(3)  For  tests  in  ophthalmi^  pathology, 
meet  one  of  the  following  requirements: 
^  (i)(A)  Be  a  doctor  of  medicine  or 
doctor  of  osteopathy  licensed  to  practice 
medicine  or  osteopathy  in  the  State  in 
which  the  laboratory  is  located  and — 

{B)  Must  meet  one  of  the  following 
requirements: 

(1)  Be  certified  in  anatomic  pathology 
by  the  American  Board  of  Pathology  or 
the  American  Osteopathic  Board  of 
Pathology  or  possess  qualifications  that 
are  equivalent  to  those  required  for  such 
certification:  or 

{2)  Be  certified  by  the  American  Board 
of  Ophthalmology  or  possess 
qualifications  that  are  equivalent  to 
those  required  for  such  certitication  and 
have  successfully  completed  at  least  1 
year  of  fcamal  post-residency  fellowship 
training  in  ophthalmic  pathology:  or 

(ii)  An  individual  qualified  under 
§  493.14490))  or  paragraph  (l)(3)(i)  of 
this  section  may  delegate  to  an 
individual  who  is  a  resident  in  a 
training  program  leading  to  certification 
specified  in  paragraphs  (b)  or  (l)(3)(i)(B) 
of  this  section,  the  responsibility  for 
examination  and  interpretation  of 
ophthalmic  specimens;  or 

(m)  If  the  requirements  of  parasraph 
(b)  of  this  section  are  not  met  and  tlra 
laboratory  performs  tests  in  the 
sifibspeciahy  of  oral  pathology,  the 
individual  functioning  as  the  technical 
supervisor  must  meet  one  of  the 
following  requirements: 

(l)(i)  Be  a  doctor  of  medicine  or  a 
doctor  of  osteopathy  licensed  to  practice 
medicine  or  osteopathy  in  the  State  in 
which  the  laboratory  is  located  and — 

(ii)  Be  certified  in  anatomic  pathology 
by  the  American  Board  of  Pathology  or 
the  American  Osteopathic  Board  of 
Pathology  or  possess  qualifications  that 
are  equivalent  to  those  required  for  such 
certification:  or 

(2)  Be  certified  in  oral  pathology  by 
the  American  Board  of  Oral  Pathology 
or  possess  qualifications  for  such 
certification;  or 

(3)  An  individual  qualified  luider 

§  493.1449(b)  or  paragraph  (m)  (1)  or  (2) 
of  this  section  may  delegate  to  an 
individual  who  is  a  resident  in  a 
training  program  leading  to  certification 
specified  in  paragraphs  (b)  orim)  (1)  or 


(2)  of  this  section,  the  responsibility  for 
examination  and  interpretation  of  oral 
pathology  specimens.  , 

(n)*  *  • 

(2)(i)  Be  a  doctor  of  medidne,  doctor 
of  osteopathy,  or  doctor  of  podiatric 
medidne  licensed  to  practice  medicine, 
osteopathy,  or  podiatry  in  the  State  in 
which  the  laboratory  is  located;  and 

■  i 

(o)«  •  • 

(l)(i)  Be  a  doctor  of  medicine,  doctor 

of  osteopathy,  or  dodor  of  podiatric 
medicine  licensed  to  practice  medicine, 
osteopathy,  or  podiatry  in  the  State  in 
which  the  laboratory  is  located;  and 

(p)'  •  ' 

(l)(i)  Be  a  dodor  of  medicine,  dodor 
of  osteopathy,  or  dodor  of  podiatric 
medidne  licensed  to  practice  medidne, 
osteopathy,  or  podiatry  in  the  State  in 
which  the  laboratory  is  located;  and 
•        •        •        •        • 

(q)*   '   '  ' 

(2)(i)  Be  a  dodor  of  medicine,  dodor 
of  osteopathy,  or  dodor  of  podiatric 
medidne  licensed  to  practice  medicine, 
osteopathy,  or  podiatry  in  the  State  in 
which  the  laboratory  is  located;  and 


1493.1451    [Anwndad]  | 

71.  In  §4g3.1451(b)(4).  "parameter"  is 
revised  to  read  "parameters". 

72.  Section  493.1455  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

1483.1465    Standard;  CNnicai  conaultaiM 
quaWtealiona.  i 

(a)  Be  qualified  as  a  laboratory 
diredor  under  S  4g3.1443(b)(l).  (2),  or 
(3)(i)  or,  for  the  subspedalty  of  oral 
pathology,  §  493.1443(b)(6);  or 

(b)  Be  a  dodor  of  medicine,  dodor  of 
osteopathy,  dodor  of  podiatric  medicine 
licensed  to  practice  medicine, 
osteopathy,  or  podiatry  in  the  State  in 
which  the  laboratory  is  located. 

73.  Sedion  493.1461  is  amended  by 
revising  paragraphs  (c)(1)  and  (d)(2)  to 
read  as  follows.  The  introdudory  text  of 
paragraph  (d)  is  republished. 

1493.1461    Standard:  General  aupervlaor 

(€)•••  ! 

(l)(i)  Be  a  dodor  of  medidne,  dodor 
of  osteopathy,  or  dodor  of  podiatric 
medidne  licfflised  to  practice  medicine, 
osteopathy,  or  podiatry  in  the  State  in 
which  the  labcnatory  is  located  or  have 
earned  a  dodoral,  master's,  or         i 
bachelor's  degree  in  a  chemical, 

1>hy8ical,  biological  or  clinical 
aboratory  sdence,  or  medical 


technology  from  an  accredited 
institution;  and 

(ii)  Have  at  least  1  year  of  laboratonr 
training  or  experience,  or  both,  in  high 
complexity  testing;  or 

(d)  For  blood  gas  analysis,  tha 
individual  providing  general 
supervision  must — 

(2)(i)  Have  earned  a  badielor's  degree 
in  respiratory  therapy  or  cardiovasoiilar 
technology  from  an  accredited 
institution:  and 

(ii)  Have  at  least  one  year  of 
laboratory  training  or  experience,  or 
both,  in  blood  gas  analyds;  or 


1 


74.  Ih  §  493.1463,  the  introdudory 
test  of  this  section  is  republished, 
paragraph  (a)  is  revised,  and  a  new 
paragraph  (c)  is  added  to  read  as 
follows: 

1493.1463    Standard:  General  stivervlaer 
responaR>iiitiea. 

The  general  supervisor  is  responsible 
for  day-to-day  supervision  or  oversight 
of  the  laboratory  operation  and 
pereonnel  performing  testing  and 
reporting  test  results. 

la)  The  general  supervisor — (1)  Must 
be  accessible  to  testing  personnel  at  all 
times  testing  is  performed  to  provide 
on-site,  telephone  or  electronic 
consultation  to  resolve  technical 
problems  in  accordance  with  polidea 
and  procedures  established  either  by  the 
laboratory  diredor  or  technical 
supervisor; 

12)  Is  responsible  for  providing  day-to- 
day supervision  of  high  complexity  test 
performance  by  a  testing  personnel 
qualified  under  §  493.1489; 

(3)  Except  as  spedfied  in  paragraph 
(c)  of  this  section,  must  be  onsite  to 
provide  dired  supervision  when  high 
complexity  testing  is  performed  by  any 
individuals  qualified  under 

§493. 1489(b)(4);  and 

(4)  Is  responsible  for  monittning  test 
analyses  and  specimen  examinations  to 
ensiu^  that  acceptable  levels  of  analytic 
performance  are  maintained. 

(c)  Exception.  For  individuals 
qualified  under  S  493.1489(bK4),  wdio 
were  performing  high  complexity 
testing  on  or  before  January  19, 1993, 
the  requirements  of  paragraph  (a)(3)  of 
this  section  are  not  effective,  provided 
that  all  high  complexity  testing 
performed  by  the  individual  in  the 
absence  of  a  general  supervisor  is 
reviewed  within  24  hours  by  a  general 
supervisor  qualified  under  §  493.1461. 

75.  In  §493.1489,  paragraphs  (b)(1), 
(b)(4Ki).  and  (b)(5)  are  revised  to  read  u 
follovrs: 


1 


5236         Federd  Register  /  Vol.  58,  No.  11  /  Tuesday,  lanuary  19,  1993  /  Rules  and  Regulations 


1493.1489    Standard:  TMtkig  paraoniMl 
qualHicationa. 

(b)*  •  * 

(1)  Be  a  doctor  of  medicine,  doctor  of 
osteopathy,  or  doctor  of  podiatric 
medicine  licensed  to  practice  medicine, 
osteopathy,  or  podiatry  in  the  State  in 
which  the  laboratory  is  located  or  have 
earned  a  doctoral,  master's  or  bachelor's 
degree  in  a  chemical,  physical, 
biological  or  clinical  laboratory  science, 
or  medical  technology  from  an 
accredited  institution; 

(4)  •  •  •  (i)  Have  earned  a  high 
school  diploma  or  equivalent;  and 

(5)  For  blood  gas  analysis,  the 
individual  must — 

(i)  Be  qualified  under  §493. 1489(b) 
(1),  (2).  (3).  or  (4); 

(ii)  Have  earned  a  bachelor's  degree  in 
respiratory  therapy  or  cardiovascular 
technology  from  an  accredited 
institution;  or 

(iii)  Have  earned  an  associate  degree 
related  to  pulmonary  function  from  an 
accredited  institution;  or 

•  •        •        •        • 

76.  Section  49ll495  is  amended  by 
revising  paragraph  (b)(7)  and  adding  a 
new  paragraph  (c)  to  read  as  follows: 

f493.149S    Standard:  Taating  paraonnal 
raaponaibilMiaa. 

*  a  •  •  • 

(b)*  •  • 

(7)  Except  as  specified  in  paragraph 
(c)  of  this  section,  if  qualified  under 
5493.1489(b)(4).  perform  high 
complexity  testing  only  under  the 
onsite,  direct  supervision  of  a  general 
supervisor  qualified  under  §  493.1461. 

(c)  Exception.  For  individuals 
qualified  under  §  493.1489(b)(4),  who 
were  performing  high  complexity 
testing  on  or  before  January  19, 1993, 
the  requirements  of  paragraph  (b)(7)  of 
this  section  are  not  effective,  provided 
that  all  high  complexity  testing 
performed  by  the  individual  in  the 
absence  of  a  general  supervisor  is 
reviewed  within  24  hours  by  a  general 
supervisor  qualified  under  §  493.1461. 

1493.1701    [Amandad] 

77.  In  §493.1701,  "complexity  of 
testing  performed  and  reported,"  is 
revised  to  read  "complexity  of  testing 
performed,  and  test  results  reported.". 

78.  Section ^3. 1709  is  revised  to  read 
as  follows: 


at  multiple  testing  sites,  the  laboratory 
must  have  a  system  that  twice  a  year 
evaluates  and  defines  the  relationship 
between  test  results  using  the  difiierent 
methodologies,  instruments,  or  testing 
sites. 

(b)  If  a  laboratory  performs  tests  that 
are  not  included  under  subpart  I  of  this 
part.  Proficiency  Testing  Programs,  the 
laboratory  must  have  a  system  for 
verifying  the  accuracy  of  its  test  results 
at  least  twice  a  year. 

79.  Section  493.1715  is  revised  to  read 
as  follows: 

S  493.1 71 5    Standard:  CofTMnunicationa. 

The  laboratory  must  have  a  system  in 
place  to  document  problems  that  occxir 
as  a  result  of  breakdowns  in 
communication  between  the  laboratory 
and  the  authorized  individual  who 
orders  or  receives  the  results  of  test 
procedures  or  examinations.  Corrective 
actions  must  be  taken,  as  necessary,  to 
resolve  the  problems  and  minimize 
communication  breakdowns. 

80.  Section  493.1721  is  revised  to  read 
as  follows: 


§493.1709 
raauMa. 


Standard:  Compariaon  of  taat 


(a)  If  a  laboratory  performs  the  same 
test  using  di^erent  methodologies  or 
instruments,  or  performs  the  same  test 


§493.1721    Standard:  Quality  aaauranca 
racocda. 

The  laboratory  must  maintain 
documentation  of  all  quality  assurance 
activities  including  problems  identified 
and  corrective  actions  taken.  All  quality 
assurance  records  must  be  available  to 
HHS  and  maintained  for  a  period  of  2 
years. 

81.  Section  493.1775  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§493.1775    Condition:  Inspection  of 
lirfx>ratoriaa  iaauad  a  cartificata  of  waiver, 
(a)  HHS  or  its  designee  may  conduct 
announced  or  unannounced  inspections 
of  any  laboratory  at  any  time  during  its 
hours  of  operation  to  assess  compliance 
with  the  applicable  requirements  of  part 
493. 
•        •        •        •        * 

82.  A  new  §  493.1776  is  added  to  read 
as  follows: 

§493.1776    Condition:  Inspection  of 
phyaician-pafformad  microacopy 
procaduraa. 

(a)  HHS  or  its  designee  will  conduct 
announced  or  unannounced  inspections 
of  any  laboratory  at  any  time  during  its 
hours  of  operation  to— -(1)  Determine 
that  testing  is  being  performed  orthe 
laboratory  is  being  operated  in  a  manner 
that  does  not  constitute  an  imminent 
and  serious  risk  to  public  health: 

(2)  Evaluate  complaints  from  the 
public; 

(3)  Determine  whether  the  laboratory 
is  performing  tests  in  addition  to 
procedures  listed  in  §493.16  that  are 


not  included  on  the  laboratory's 
certificate;  and 

(4)  Collect  information  to  determine 
the  addition,  deletion,  or  continued 
inclusion  of  tests  listed  in  §493.16. 
Applicable  requirements  for  the  purpose 
of  this  section  are  located  in  subpart  C, 
registration  certificate,  certificate  for 
physician-performed  microscopy 
procedures,  and  certificate,  or  if 
applicable,  subpart  D,  certificate  of 
accreditation;  subpart  H,  participation 
in  proficiency  testing;  subpart  J,  patient 
test  management;  subpart  K,  quality 
control;  and  subpart  P,  quality 
assurance  of  this  part,  as  well  as 
§  493.16(e). 

(b)  The  laboratory  may  be  required,  as 
part  of  this  inspection,  to — (1)  Permit 
HHS  or  its  designee  to  interview  all 
employees  of  the  laboratory  concerning 
the  laboratory's  compliance  with  the 
applicable  requirements  of  part  493  as 
noted  in  paragraph  (e)  of  this  section; 

(2)  Permit  HHS  or  its  designee  access 
to  all  areas  of  the  facility  including — 

(i)  Specimen  processing  areas; 

(ii)  Storage  facilities  for  specimens, 
requests,  supplies,  records,  and  reports; 
and 

(iii)  Testing  and  reporting  areas. 

(3)  Permit  physicians  to  be  observed 
performing  tests  and  reporting  results; 

(4)  Permit  HHS  or  its  designee  upon 
request  to  review  all  information  and 
data  necessary  to — 

(i)  Determine  that  testing  is  being 
performed  or  the  laboratory  is  being 
operated  in  a  manner  that  does  not 
constitute  an  imminent  and  serious  risk 
to  public  health; 

(i[)  Evaluate  complaints  from  the 
public; 

(iii)  Determine  whether  the  laboratory 
is  performing  tests  in  addition  to 
procedures  listed  in  §  493.16  that  are 
not  included  on  the  laboratory's 
certificate; 

(iv)  Collect  information  to  determine 
the  addition,  deletion,  or  continued 
inclusion  of  tests  listed  in  §493.16;  and 

(5)  Provide  copies  to  HHS  or  its 
designee  of  all  records  and  data  that  the 
agency  requires  under  these  regulations. 

(c)  The  laboratory  must  provide  upon 
reasonable  request  all  information  and 
data  needed  byilHS  or  its  designee  to 
make  a  determination  of  compliance 
with  the  ^«quirements  of  part  493. 

(d)  Failure  to  permit  an  inspection 
under  this  subsection  may  result  in  the 
suspension  of  Medicare  and  Medicaid 
payments  to  the  laboratory  or 

.   termination  of  the  laboratory's 
participation  in  Medicare  and  Medicaid 
for  payment,  and  suspension  of  or 
action  to  revoke  the  laboratory's  CUA 
certificate  in  accordance  with  subpart  R 
of  this  part. 
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83.  Section  493.1777  is  amended  by 
revising  the  section  heading  and 
para^aph  (a)  to  read  as  follows: 

S  493.1777    Condition:  Inspection  of  all 
laboratories  not  Issued  ■  certiflcata  of 
waiver,  certiflcata  for  physiciar>-performed 
microecopy  procedures,  or  a  certificate  of 
accreditation. 

(a)  HHS  or  its  designee  may  conduct 
unannoxmced  or  announced  inspections 
on  at  least  a  biennial  basis  of  any 
laboratory  at  any  time  during  its  hours 
of  operation.  To  assess  compliance  with 
the  requirements  of  part  493,  HHS  will 
inspect  a  laboratory  possessing  a 
registration  certificate  before  issuance  of 
a  certificate. 
•        •        •        •        • 

84.  Section  493.1780  is  amended  by 
revising  the  section  heading,  paragraphs 
(a),  (b),  and  (e)  to  read  as  follows: 

$493.1780    Condition:  Inspection  of 
accredited  and  CUA-exempt  lat)oratorte«. 

(a)  HHS  or  its  designee  may  conduct 
unannounced  or  announced,  random 
validation  inspections  of  any  accredited 
or  dlA-exempt  laboratory  at  any  time 
during  its  hours  of  operation. 

(b)  HHS  or  its  designee  will  conduct 
unannounced  complaint  inspections  of 
an  accredited  or  CLIA-exempt 
laboratory  at  any  time  during  its  hoiu-s 
of  operation  upon  receiving  a  complaint 
about  that  laboratory.  x 

(e)  The  laboratory  must  retain — 
(1]  ImmunohematolDgy  records  for  a 
period  of  not  less  than  5  years,  in 
accordance  with  21  CFR  part  606, 
subpart  I;  . 

(2)  Records  of  blood  and  blood      V 
product  testing  for  a  period  of  not  less 
than  5  years  after  processing  records 
have  been  completed,  or  6  months  after 
the  latest  expiration  date,  whichever  is 
the  later  date,  in  accordance  with  21 
CFR  606.160(d); 

(3)  Pathology  test  reports  for  at  least 
10  years  after  the  date  of  reporting,  as 
reouired  in  §  493.1109;  and 

(4)  All  other  laboratory  records  for  at 
least  3  years  unless  otherwise  specified 
in  part  493. 


S  493.1806    [Amended] 

85.  In  §  493.1806(d),  "State-exempt" 
is  revised  to  read  "CLIA-exempt". 


86.  Section  493.1814  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows:  1 


§493.1814    Action  whan  deHelenelea 
the  condition  level  but  do  not 
immediata  )eopardy. 


areata 


(b)*  •  • 

(3)  May  impose  (or  continue,  if 
already  imposed)  any  alternative 
sanctions  that  do  not  pertain  to 
Medicare  payments.  (Sanctions  imposed 
under  the  authority  of  section  353  of  the 
PHS  Act  may  continue  for  more  than  12 
months  from  the  last  date  of  inspection, 
(while  a  hearing  on  the  proposed 
suspension,  limitation,  or  revocation  of 
the  certificate,  registration  certificate, 
certificate  of  accreditation,  or  certificate 
for  physidan-performed  microscopy 
procedures  is  pending.) 

•  •        •        *        • 

87.  Section  493.1834  is  amended  by 
revising  paragraphs  (b)  and  (0(2)({ii)  to 
read  as  follows: 

1493.1834    Civil  money  penalty. 

•  •        •        •        • 

(b)  Scope.  This  section  sets  forth  the 
procedures  that  HCFA  follows  to 
impose  a  civil  money  penalty  in  lieu  of, 
or  in  addition  to  suspending,  limiting, 
or  revoking  the  certificate,  registration 
certificate,  certificate  of  accreditation,  or 
certificate  for  physician-performed 
microscopy  procedures  of  a  laboratory 
that  is  found  to  have  condition  level 
deficiencies. 


(0*  •  • 

(2)-  •  • 

(iii)  HCFA  suspends,  limits,  or 
revokes  the  laboratory's  certificate, 
registration  certificate,  certificate  of 
accreditation,  or  certificate  for 
physician-performed  microscopy 
procedures. 

•  •        •        •        • 

88.  Section  493.1836  is  amended  by 
revising  paragraphs  (c)(2)  and  (c)(3)  to 
read  as  follows:- 

{493.1836    State  onaita  monHoring. 

•  •        *        •        • 

(c)*  •  • 

(2)  If  the  laboratory  does  not  correct 
all  deficiencies  within  12  months,  and 
a  revisit  indicates  that  deficiencies 


remain,  HCFA  cancels  the  laboratory's 
approval  for  Medicare  payment  for  its 
services  and  notifies  the  laboratory  of  its 
intent  to  suspend,  Umit,  or  revoke  the 
laboratory's  certificate,  registration 
certificate,  certificate  of  accreditation,  or 
certificate  for  physician-performed 
microscopy  procedures. 

(3)  If  the  laboratory  still  does  not 
correct  its  deficiencies,  the  Medicare 
sanction  continues  until  the  suspension, 
limitation,  or  revocation  of  the 
laboratory's  certificate,  registration 
certificate,  certificate  of  accreditation,  or 
certificate  for  physician-performed 
microscopy  procedures  is  effective. 

89.  Section  493.2001  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

i  493.2001    Establishment  end  hmction  of 
the  CUnicai  Laboratory  Improvemant 
Advleory  Committee. 

(e)  The  Clinical  Laboratory 
Improvement  Advisory  Committee  or 
subcommittee,-  at  the  request  of  HHS 
will  review  and  make  recommendations 
concerning: 

(1)  Criteria  for  categorizing  tests  and 
examinations  of  moderate  and  high 
complexity; 

(2)  Determination  of  waived  tests; 

(3)  Personnel  standards; 

(4)  Patient  test  management,  quality 
control,  quality  assurance  standards; 

(5)  Proficiency  testing  standards; 

(6)  Applicability  to  the  standards  of 
new  technology;  and 

(7)  Other  issues  relevant  to  part  493, 
ifrequestedby  HHS. 

•        •        •        •        • 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare— Supplementary  Medical 
Insurance  Program) 

Dated:  October  1,1992. 
Junes  O.  Mason, 
Assistant  Secretary  for  Health. 

Dated:  September  18. 1992. 
WUliom  Toby,  )r.. 

Acting  Deputy  Administrator,  Health  Care 
Financing  Administration. 

Approved:  December  11, 1992. 
Louis  W.  Sullivan. 
Secretary. 
(PR  Doc.  93-1169  Filed  1-15-93;  8:45  am] 
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Presidential  Determination  No.  93-8  of  January  6,  1993 

Presidential  Determination  on  the  Eligibility  of  the  Federated 
State  of  Micronesia  To  Be  Furnished  Defense  Articles  and 
Services  Under  the  Foreign  Assistance  Act  and  the  Arms  Ex- 
port Control  Act 


(s 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  Section  503(a)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  22  U.S.C.  2311(a)  and  Section  3(a)(1) 
of  the  Anns  Export  Control  Act,  22  U.S.C.  2753(a)(1),  I  hereby  find  that 
the  furnishing,  sale,  and/or  lease  of  defense  articles  and  services  to  the 
Government  of  the  Federated  States  of  Micronesia  will  strengthen  the  security 
of  the  United  States  and  promote  world  peace. 

You  are  directed  to  report  this  finding  to  Congress  and  to  publish  it  in 
the  Federal  Register. 


^ 


\ 


THE  WHITE  HOUSE, 
Washington,  January  6,  1993. 


Justification  for  Presidential  Determination  of  Eligibility  of 
the  Federated  States  of  Nficronesia  To  Be  Furnished  Defense 
Articles  and  Services  Under  the  Foreign  Assistance  Act  of 
1961  and  the  Arms  Export  Control  Act 


Section  503  of  the  Foreign  Assistance  Act  of  1961  and  Section  3(a)(1)  of 
the  Arms  Export  Control  Act  (the  Act)  require,  as  a  condition  of  eli^bility 
to  acquire  defense  articles  and  services  from  the  United  States,  that  the 
President  find  that  the  furnishings  of  such  articles  and  services  to  the 
country  concerned  will  "strengthen  the  security  of  the  United  States  and 
promote  world  peace." 

The  Federated  States  of  Micronesia  (FSM)  occupies  a  strategic  geographic 
position  in  the  South  Pacific.  It  is  a  democracy,  and  has  been  linked  closely 
to  the  United  States  since  the  end  of  World  War  n.  From  1945  to  1986, 
the  FSM  was  a  U.N.  Trust  Territory  administered  by  the  United  States. 
Since  1986,  the  FSM  and  the  United  States  have  been  boimd  by  a  Compact 
of  Free  Association  (the  Compact)  by  which  the  United  States  assumes 
responsibility  for  defense  of  the  FSM.     * 

Little  provision  was  made  in  the  Compact  for  the  transfer  of  military  equip- 
ment and  services  to  the  FSM  because  it  was  felt  that  the  FSM  would 
not  require  assistance  of  this  kind.  However,  as  the  FSM  attains  political 
and  economic  maturity,  it  is  developing  an  increasing  need  for  military 
assistance.  \ 
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Maritime  surveillance  and  the  oversight  of  its  Hshing  areas  will  consume 
an  increasing  percentage  of  the  FSM's  budget.  This  quasi-military  activity 
nnist  be  borne  largely  by  the  FSM  alone,  given  practical  limitations  on 
the  U.S.  military's  ability  to  divert  assets  to  support  such  operations.  With 
U.S.  concurrence,  the  FSM  already  has  estabUshed  a  modest  maritime  surveil- 
lance capability  using  equipment  and  training  donated  by  the  Government 
of  Australia.  The  FSM's  interest  in  acquiring  additional  military  equipment 
(vessels,  weaponry,  ammunition,  communications  gear,  etc.)  as  well  as  expert 
training  in  maritime  surveillance  skills  will  grow  over  time.  Absent  ability 
on  the  part  of  the  United  States  to  supply  appropriate  equipment  and  services, 
the  FSM  will  turn  elsewhere — a  development  which  would  complicate  our 
defense  arrangements  with  FSM. 

Providing  defense  articles  and  services  to  the  FSM  will  further  our  long- 
term  goals  of  promoting  stability  in  the  South  Pacific,  will  strengthen  our 
ties  to  the  FSM,  and  thereby  will  strengthen  the  security  of  the  United 
States  and  promote  world  peace. 
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Presidential  Detenmnation  on  tke  Eligibility  of  the  Republic 
of  the  'Maislu^  I^ands  To  Be  Furnished  Defense  Articles 
and  Services  Under  tiie  Foreign  Assistance  Act  and  the  Arms 
Export  Control  Act 


Memorandum  tor  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  Section  503(a)  of  the  Foseign 
Assistance  Act  of  1961,  as  amended,  22  U.S.C.  2311(a),  and  Section  3(a)tl) 
of  the  Arms  Export  Control  Act,  22  U.S.C.  2753(a)(1),  I  hereby  find  that 
the  furnishing,  sale,  and/or  lease  of  defense  articles  and  services  to  the 
Govenmient  of  Republic  of  the  Marshall  Islands  will  strengthen  the  security 
of  the  United  States  and  promote  world  peace. 

You  are  directed  to  report  this  finding  to  Congr^  and  to  publish  it  in 
the  Federal  Register. 


THE  WHITE  HOUSE, 
Washington,  January  6,  1993. 


Justification  for  Presidential  Determination  of  Eligibility  of 
the  Republic  of  the  Marshall  Islands  To  Be  Furnished  De- 
fense Articles  and  Services  Under  the  Foreign  Assistance  Act 
of  1961  and  the  Arms  Export  Control  Act 


V 


Section  503  of  the  Foreign  Assistance  Act  of  1961  and  Section  3(a)(1)  of 
the  Arms  Export  Control  Act  (the  Act)  require,  as  a  condition  of  eligibility 
to  acquire  defense  articles  and  services  from  the  United  States,  that  the 
President  find  that  the  furnishings  of  such  articles  to  and  services  to  the 
,  country  concerned  v\riU  "strengthen  the  security  of  the  United  States  and 
promote  world  peace." 

The  Republic  of  the  Marshall  Islands  (RMI)  occupies  a  strategic  geographic 
position  in  the  South  Pacific.  It  is  a  democracy,  and  has  been  linked  closely 
to  the  United  States  since  the  end  of  World  War  II.  From  1945  to  1986, 
the  RMI  was  a  U.N.  Trust  Territory  administered  by  the  United  States. 
Since  1986,  the  RMI  and  the  United  States  have  been  bound  b^  a  Compact 
of  Free  Association  (the  Compact)  by  which  the  United  States  assumes 
responsibility  for  defense  of  the  RMI. 

Little  provision  was  made  in  the  Compact  for  the  transfer  of  military  equip- 
ment and  services  to  the  RMI  because  it  was  felt  that  the  RMI  would 
not  require  assistance  of  this  kind.  However,  as  the  RMI  attains  political 
and  economic  maturity,  it  is  developing  an  increasing  need  for  military 
assistance. 


^ 
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Maritime  surveillance  and  the  oversight  of  its  fishing  areas  will  consume 
an  increasing  percentage  of  the  RND's  budget.  This  quasi-military  activity 
must  be  borne  largely  by  the  RMI  alone,  given  practical  limitations  on 
the  U.S.  military's  ability  to  divert  assets  to  support  such  operations.  With 
U.S.  concurrence,  the  RMI  already  has  established  a  modest  maritime  surveil- 
lance capability  using  equipment,  and  training  donated  by  the  government 
of  Australia.  The  RMI's  interest  in  acquiring  additional  military  equipment 
(vessels,  weaponry,  ammunition,  communications  gear,  etc.)  as  well  as  expert 
training  in  maritime  surveillance  skills  will  grow  over  time.  Absent  ability 
on  the  part  of  the  United  States  to  supply  appropriate  equipment  and  services, 
the  RMI  will  turn  elsewhere — a  development  which  would  complicate  our 
defense  arrangements  with  RMI. 

Providing  defense  articles  and  services  to  the  RMI  will  further  our  long- 
term  goals  of  promoting  stability  in  the  South  Pacific,  will  strengthen  our 
ties  to  the  RMI,  and  Uiereby  will  strengthen  the  security  of  the  United 
States  and  promote  world  peace. 
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Presidential  Determination  No.  93-10  of  January  6,  1993 

Presidentia]  Determination  on  the  Eligibility  of  the  Cook  Is- 
lands To  Be  Furnished  Defense  Articles  and  Services  Under 
the  Foreign  Assistance  Act  and  the  Arms  Export  Control  Act 


Memorandum  for  the  Secretary  of  State  < 

Pursuant  to  the  authority  vested  in  me  by  Section  503(a)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  22  U.S.C.  2311(a),  and  Section  3(a)(1) 
of  the  Anns  Export  Control  Act,  22  U.S.C.  2753(a)(1).  I  hereby  find  that 
the  furnishing,  sale,  and/or  lease  of  defense  articles  and  services  to  the 
Government  of  the  Cook  Islands  will  strengthen  the  security  of  the  United 
States  and  promote  world  peace. 

You  are  directed  to  report  this  finding  to  Congress  and  to  publish  it  in 
the  Federal  Register. 


^ 


/ 


THE  WHITE  HOUSE. 
IVosiiington,  January  6.  1993 


Justification  for  Presidential  Determination  of ;  Eligibility  of 
Cook  Islands  To  Be  Furnished  Defense  Articles  and  Services 
Under  the  Foreign  Assistance  Act  of  1961  and  the  Arms  Ex- 
port Control  Act 


Section  503  of  the  Foreign  Assistance  Act  of  1961  and  Section  3(a)(1)  of 
the  Arms  Export  Control  Act  (the  Act)  require,  as  a  condition  of  eligibility 
to  acquire  defense  articles  and  services  from  the  United  States,  that  the 
President  find  that  the  furnishings  of  such  articles  to  and  services  to  the 
country  concerned  will  "strengthen  the  security  of  the  United  States  and 
promote  world  peace." 

The  Cook  Islands  occupies  a  strategic  geographic  position  in  the  South 
Pacific.  It  is  a  parliamentary  democracy,  and  pursues  a  friendly.  pro-Western 
foreign  policy.  There  have  been  regular  national  election.s  since  independence 
in  1965.  It  has  a  market  economy,  in  which  fishing  plays  a  major  role 

The  Cook  Islands  recently  established  a  maritime  guard  This  service  will 
help  the  country  monitor  fishing  activities  in  its  waters  and  undertake 
surveillance  in  support  of  national  immigration,  customs  and  quarantine 
laws.  Secondary  functions  will  be  disaster  relief,  search  and  rescue,  medical 
evacuation,  and  environmental  pollution  control  This  improved  capability 
will  enable  the  Cook  Islands  to  better  control  its  resources  and  thus  will 
contribute  to  its  development  We  anticipate  that  the  Cook  Islands  will 
look  to  the  United  States  and  uther  friendly  countries  as  potential  sources 
for  the  procurement  of  defense  articles  and  services  to  sustain  that  capability 
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Providing  defense  articles  and  services  to  the  Cook  Islands  will  further 
our  long-tefm  goals  of  promoting  democracy,  stability,  and  economic  develop- 
ment in  the  Cook  Islands,  and  will  thereby  strengthen  the  security  of  the 
United  States  and  promote  world  peace. 
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Presidential  Determination  No.  93-11  of  January  6,  1993 

Presidential  Determinatioii  on  the  Eligibility  of  the  Solomon 
Islands  To  BeFumished  Defense  Articles  and  Services  Under 
the  Foreign  .^^istance  Act  and  the  Arms  Export  Control  Act 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  Section  503(a)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  22  U.S.C.  2311(a)  and  Section  3(a)(1) 
of  the  Arms  Export  Control  Act,  22  U.S.C.  2753(a)(1),  I  hereby  fmd  that 
the  furnishing,  sale,  and/or  lease  of  defense  articles  and  services  to  the 
Government  of  the  Solomon  Islands  will  strengthen  the  security  of  the 
United  States  and  promote  world  peace. 

You  are  directed  to  report  this  finding  to  Congress  and  to  publish  it  in 
the  Federal  Register. 


*^ 


THE  WHITE  HOUSE, 
Washington,  January  6,  1993. 


r 


Justification  for  Presidential  Determination  of  Eligibility  of 
the  Solomon  Islands  To  Be  Furnished  Defense  Articles  and 
Services  Under  the  Foreign  Assistance  Act  of  1961  and  the 
Arms  Export  Control  Act 


Section  503  of  the  Foreign  Assistance  Act  of  1961  and  Section  3(a)(1)  of 
the  Arms  Export  Control  Act  (the  Act)  require,  as  a  condition  of  eligibility 
to  acquire  defense  articles  and  services  from  the  United  States  ,'^  that  the 
President  find  that  the  furnishings  of  such  articles  to  and  services  to  the 
country  concerned  will  "strengthen  thtf  security  of  the  United  States  and 
promote  world  peace." 

The  Solomon  Islands  occupies  a  strategic  geographic  position  in  the  South 
Western  Pacific.  It  is  a  parliamentary  democracy,  and  pursues  a  friendly, 
pro-Western  foreign  policy.  There  have  been  regular  national  elections  since 
independence  in  1978.  It  has  a  market  economy,  in  which  fishing  plays 
a  major  role. 

The  Solomon  Islands  recently  established  a  maritime^|UMd.  This  service 
will  help  the  country  monitor  fishing  activities  in  j#_Vaters.  "Secondary 
functions  will  be  disaster  relief,  search  and  rescue/ nfl^cal  evacuation, 
and  environmental  pollution  control.  This  improved^capability  will  enable 
the  Solomon  Islands  better  to  control  its  resources  and  thus  will  contribute 
to  its  development.  We  anticipate  that  the  Solomon  Islands  will  look  to 
the  United  States  and  other  friendly  countries  as  potential  sources  for  the 
procurement  of  defense  articles  and  services  to  sustain  that  capability. 
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In  addition,  since  1991.  the  United  States  has  contnbuted  to  the  Solomon 
Sands'  security  through  the  International  Military  Education  and  Traming 
Procram  (IMET).  Access  to  tiie  Foreign  Military  Sales  Systems  system  (FMS) 
woSd  provide  an  effective  vehicle  by  which  tiie  Solomon  Is^fds  Govern- 
ment can  purchase  educational  and  other  matenals  related  to  tiie  IMET 
program. 

Providing  defense  articles  and  services  to  tiie  Solomon  Islands  will  further 
our  long  term  goals  of  promoting  democracy,  stability,  and  economic  develop- 
ment in  tiie  &)lomon  Islands,  and  will  tiiereby  stiengtiien  tiie  secunty  of 
the  United  States  and  promote  world  peace. 
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Presidential  Determination  No.  93-12  of  January  6,  t9Q3 

Presidential  Determination  on  the  Eligibility  oC^aiiuatu  To 
Be  Furnished  Defense  Articles  and  Services  Under  the  For- 
eign Assistance  Act  and  the  Arms  Export  Control  Act 


Memorandum  for  the  Secretary  of  State 

Pxirsuant  to  the  authority  vested  in  me  by  Section  503(a)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  22  U.S.C.  and  Section  3(a)(1)  of  the 
Arms  Export  Control  Act,  22  U.S.C.  2753(a)(1),  I  hereby  find  that  the  furnish- 
ing, sale,  and/or  lease  of  defense  articles  and  services  to  the  Government 
of  Vanuatu  will  strengthen  the  security  of  the  United  States  and  promote 
world  peace. 

You  are  directed  to  report  this  finding  to  Congress  and  to  publish  it  in 
the  Federal  Register. 


/ 


THE  WHITE  HOUSE, 
Washington,  January  6,  1993. 


Justification  for  Presidential  Determination  of  Eligibility  of 
Vanuatu  To  Be  Furnished  Defense  Articles  and  Services 
Under  the  Foreign  Assistance  Act  of  1961  and  the  Arms  Ex- 
port Control  Act 


Section  503  of  the  Foreign  Assistance  Act  of  1961  and  Section  3(a)(1)  of 
the  Arms  Export  Control  Act  (the  Act)  require,  as  a  condition  of  eligibility 
to  acquire  defense  articles  and  services  from  the  United  States,  that  the 
President  find  that  the  furnishings  of  such  articles  to  and  services  to  the 
country  concerned  will  "strengthen  the  security  of  the  United  States  and 
promote  world  peace." 

U.S.  relations  with  Vanuatu  have  improved  markedly  since  the  establishment 
of  diplomatic  relations  in  1986.  A  functioning  democracy  since  independence 
1980,  Vanuatu  initially  followed  a  rigorous  non-aligned  policy  which  entailed 
maintaining  arms-length  relations  with  the  United  States.  More  recently, 
however,  Vanuatu  has  assumed  a  more  Western-oriented  stance,  showing 
interest  in  developing  closer  relations  vdth  the  United  States.  The  first 
Peace  Corps  volunteers  arrived  in  Vanuatu  in  January  1990.  Also  in'  1990, 
Vanuatu  formally  accepted  a  Memorandum  of  Understanding  which  laid 
the  basis  for  establishment  of  an  International  Military  Education  and  Train- 
ing (IMET)  program.  The  United  States  budgeted  a  modest  IMET  program 
for  Vanuatu  in  IT  92.  Access  to  the  Foreign  Military  Sales  system  (FMS) 
would  provide  an  effective  vehicle  by  which  the  Vanuatu  Government  can 
purchase  educational  and  other  materials  related  to  the  IMET  program. 
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In  addition.  Vanuatu  recently  established  a  maritime  guard.  This  service 
will  help  the  country  monitor  fishing  activities  in  its  waters.  Secondary 
functions  will  be  disaster  relief,  search  and  rescue,  medical  evacuation, 
and  environmental  pollution  control.  This  improved  capability  will  enable 
the  Vanuatu  better  to  control  its  resources  and  thus  will  contribute  to  its 
development.  We  anticipate  that  the  Vanuatu  will  look  to  the  U.S.  and 
other  friendly  countries  as  potential  sources  for  the  procurement  of  defense 
articles  and  services  to  suistain  that  capability. 

Providing  defense  articles  and  services  to  the  Vanuatu  will  further  our 
long-term  goals  of  promoting  democracy,  stability,  and  economic  develop- 
ment in  the  Vanuatu,  and  will  thereby  strengthen  the  security  of  the  United 
States  and  promote  world  peace. 


t 
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Presidential  Determination  No.  93-13  of  January  6,  1993 

Presidential  Determination  on  the  Eligibility  of  Western 
Samoa  To  Be  Furnished  Defense  Articles  and  Services  Under 
the  Foreign  Assistance  Act  and  the  Arms  Export  Control  Act 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  Section  503(a)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended,  22  U.S.C.  2311(a),  and  Section  3(a)(1) 
of  the  Arms  Export  Control  Act,  22  U.S.C.  2753(a)(1),  I  hereby  find  that 
the  furnishing,  sale,  and/or  lease  of  defense  articles  and  services  to  the 
Government  of  Western  Samoa  will  strengthen  the  security  of  the  United 
States  and  promote  world  peace. 

You  are  directed  to  report  this  finding  to  Congress  and  to  publish  it  in 
the  Federal  Register. 


/ 


THE  WHITE  HOUSE, 
Washington.  January  6,  1993. 


Justification  for  Presidential  Determination  of  Eligibility  of 
Western  Samoa  To  Be  Furnished  Defense  Articles  and  Serv- 
ices Under  the  Foreign  Assistance  Act  of  1961  and  the  Arms 
Export  Control  Act 


Section  503  of  the  Foreign  Assistance  Act  of  1961  and  Section  3(a)(1)  of 
the  Arms  Export  Control  Act  (the  Act)  require,  as  a  condition  of  eligibility 
to  acquire  defense  articles  and  services  from  the  United  States,  that  the 
President  find  that  the  furnishings  of  such  articles  to  and  services  to  the 
country  concerned  will  "strengthen  the  security  of  the  United  States  and 
promote  world  peace."  i 

U.S.  relations  with  Western  Samoa  have  improved  markedly  since  the  estab- 
lishment of  embassies  in  Apia  and  Washington  in  1988  and  1990.  A  function- 
ing democracy  since  independence  1962,  Western  Samoa  follows  a  friendly 
pro-Western  foreign  policy.  Its  national  elections  in  April  1992  were  the 
country's  first  held  under  universal  suffrage.  Western  Samoa  has  a  shared 
heritage  with  American  Samoa  and  many  of  the  nationals  of  that  U.S. 
territory  have  relatives  in  Western  Samoa.  It  has  a  market  economy  in 
which  fishing  plays  a  major  role.  The  United  States  is  actively  considering 
providing  International  Military  Education  and  Training  (IMET)  funds  for 
Western  Samoa  in  FY  93.  Access  to  the  Foreign  Military  Sales  System 
(FMS)  would  provide  an  effective  vehicle  by  which  the  Western  Samoa 
Government  can  purchase  educational  and  other  materials  related  to  the 
IMET  program.  | 
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In  addiUon,  Western  Samoa  recently  established  a  mariUme  guard.  This 
service  will  help  the  country  monitor  fishing  activities  in  its  vkraters.  Second- 
ary functions  will  be  disaster  relief,  search  and  rescue,  medical  evacuation, 
and  environmental  pollution  control.  This  improved  capability  will  enable 
Western  Samoa  to  better  control  its  resources  and  thus  will  contribute  to 
its  development.  We  anticipate  that  Western  Samoa  will  look  to  the  U.S. 
and  other  friendly  countries  as  potential  sources  flw  the  procurement  of 
defense  articles  and  services  to  sustain  that  capabiUtyC 

Providing  defense  articles  and  services  to  Westelp  Samoa  will  further  our 
long-term  goals  of  promoting  democracy,  stability,  and  economic  develop- 
ment in  Western  Samoa  and  will  thereby  strengthen  the  security  of  the 
United  States  and  promote  world  peace. 
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1602 239 

1910 „ 4462 

2602 4318 

2610 4574 

2616 4203 

2617 „ 4203 

2619 4575 

2622 4574 

2644 4577 

Propossd  RuIss: 

18 3822 

42 5168 

261 9 51 28 

2676 - 5128 

30  CFR 

701 3466 

785 3466 

901 3830 

913 4320 

914 4322 

9-J7 3833 

935 ..........3838,  4324^  4326 

938 4331 

Propossd  Rutss: 

779 3458 

780 3458 
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783 

784 

840 

842 

914 „ 

915 

916 

917 4384.4386 

924 4387 

935 4388 

944 4390 


3458 

3458 

3248 

3248 

.3928.  4372.  4374 

4376 

4381 


239 
4333,4334 
4902 


:t!:: 


33CFR 

117., 

165.. 

Proposed  Rul««: 

117.. 

126. 

151.. 

155.. 

156.. 

162.. 


19 

.2988 


,..i.. 


47 

4127 

452 

.452.  4040 
.452,  4040 
4130 


34CFR 

99 4. 

282 

668 

682 


.3188 
.5174 
.3180 
.3174 


36CFR 

Proposed  Ruiss: 

1191 
•1230 


10 4335 

Proposed  Ruiss: 

1 528 

38CFR 

1.™ 3840 

Proposed  Ruiss: 

4 4954-4969 

40CFR 

2 458.5061 

52 3492.  3841-3847.  4578. 

4902 

60 '....20 

61 20.  3072 

72 3590 

73 3590 

75 3590 

77 3590 

78 3590 

81 3334.  3848,  4348 

82 4768 

86 3994 

271 500 

272 3497 

'310 _...4816 

Proposed  Rules: 

Ch.  1 3002.4391.4392 

51 3768 

52 322.  324.  326 

63 328 

68 5102 

85 3380 

86 .....3380 

148 , 4972 

180 .....4131 

261 4972 

268 4972 

372 4133 

42CFR 

433 4904 

435 4904.4908 

436 4904.4908 

440 4908 

493 5212.5215 

1001 2989 


43CFR 

4 ...4939 

PubHc  Und  Orden 

6953 4061 

6955 ; 3229 

Proposed  RuIm: 

2 4635 

44CFR 

64 501.  4082.  4084 

45CFR 

708 4350 

46CFR 

15 21 

514 25 

Proposed  Ruise: 

28 630 

514 4137 

47  CFR 

64 4354 

73 4355,  4943.  4944 

90 376 

Proposed  Rules: 

Ch.  1 3522.  4139 

1 3929 

2 4974 

43 530 

65 4637 

69 4637 

73 3002.  3004,  3929,  4139. 

4392, 4393,  4974 

76 48.  328.  3005.  3523. 

3929 
100 3929 

48  CFR 

31 3850 

1832 4086 

1852 „ 4086 

Propossd  RuIss: 

970 4141 


49  ^R 

1 .i, 502 

172 .- „..„3344 

173 3344 

194 ^ :,...J2A4 

541 3850 

564 3856 

571 3500.  3853,  3856,  4582. 

4586 

572 ^ 3229 

630 4880 

665 .2989 

1039 .4365 

Propossd  Rutss: 

41 4393 

213 338.4975 

234 4400 

383 4638.  4640 

390 — 4640 

391 4640 

571 „ 4644.  4649 

1007 531 

1312 3529 

50  CFR 

17 ......4356 

32 5064 

33 5064 

217 4088 

222 4088 

227 2990.4068 

228 „ 4001 

611 2990 

633 3330 

642 3330.  4093.  4599 

650 4944 

663 2990 

672 503.'?b4 

675 504 

Propossd  RuIss: 

17 339.-4144.  4145.  4400. 

4401.4975 

227,. „..3We 

663 126.4146 

672 532 
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CFR  CHECKLIST 


This  cheddist,  prepared  by  Ih*  Office  o<  »w  Federal  Register,  is 

published  weeidy.  It  is  arrwgsd  in  the  Older  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterlsit  n  precedes  each  entry  that  has  been  issued  since  last 

weeit  and  which  is  now  avatabla  (or  sale  at  the  Government  Printing 

Office. 

A  cheddist  of  current  CFR  volumes  comprWng  «  comptote  C  FR  set. 

atso  i^jpears  In  the  latest  Issue  of  the  LSA  (List  of  CFR  Sections 

Allactod).  which  is  revised  monMy. 

The  annual  rate  for  subecilptfon  to  all  revised  volumes  is  $775.00 

domestic.  $1 93.75  addWonal  tor  foreign  maWng. 

I^iailordars  to  the  Superintendent  of  Documents.  Attn:  NewOrdan, 

P  O.  Bon  371954,  Pittsburgh.  PA  15250-7954.  AD  orders  must  be 

accompanied  by  remittanca  <ehach,  money  onJer,  GPO  Deposit 

AooouBt.  VISA,  ar  Master  Card).  Charge  orders  may  be  telephoned 

to  ma  GPO  Ord|r  Deeli.  Monday  through  Friday,  at  (202)  7B»-3238 

from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 

to  (202)512-2233. 

TWe  Stock  Number  Price      Revision  Date 


1,  2  (2  ResMvwl)  (80-017-00001-fl) $1X00        Jsn.  1, 19S2 

3  (1991  Con^>tetkin  aid 

Pim  100  and  101)  (M^^IT-^OOOZ-T) ._ ^7M       >Jan.  1,1982 

4  ..„ (S8»-«17-00003-5) 1100        Jan.  1. 1902 

Smarts: 

VMS (060-017-40004-3) lOwOO  J«.  1, 1902 

700-1199 (a6»-O17-0Q0O^1) KOO  Jai.  1. 1992 

1200-End, « (6  Reswved)  (OOO-OtT-OOOOO-ll i9M  Jait  1, 1992 

Jaa.  1,1902 
Jm.  1,1902 
Jan.  1,1992 
Jan.  1,1992 
Jan.  1,1902 
Jan.  1,1992 
Jan.  1.1992 
Jul  1,1902 
Jan.  1,1992 
Jan.  1,1992 
Jan.  1,1982 
Jan.  1,1902 
Jan.  1,1902 
Jan.  1,1992 
Jan.  1,1982 
Jan.  1,1992 
Jan.  1,1992 
Jan.  1,1992 
Jan.  1,1992 

Jaa  1,1992 

Jan.  1,1902 
Jan.  1,1992 

Jan.  1,1992 
Jaa  1,1992 
-•Jaa  1,1967 
Jaa  1,1992 
Jai.  1,1992 

Jaa  1,1992 


7 

0-ai _.  <0»^W7-00007-B 17  JO 

27-« (OOO-On-OOOOM) 12J0O 

4»«1 (868-017-00009^ 11.00 

S2 (968-017-00010-IJ MM 

53-200 (OOO-OIT-OOOII-A 19JI0 

£10-298 (06»«7-00012-4 2100 

300-309 „....  (068-017-00013-Q MM 

400-099 (868-017-00014-1) 1100 

700-899 (86Wn7-«)015-0) 1100 

900-999 (88M17-00016-n 2100 

1000-1089  (868-017-00017-^ MM 

1080-im  - (B6»417-00018-3) 13X0 

1128-1198  (868-817-00019-1) 150 

1200-1400  „..(868-8t7-00Q2M tiM 

1500-1898  „.... (869-017-00021-3) 1100 

190^-1939  (868-017-40022-1) IliW 

1940-1948  (868417-000234) 2100 

1950-1998  (868-017-00024-8) 2100 

200&-End  (068-017-00025-*) 11  J» 

8 (868-017-00026-4) MM 

9  Parte: 

1-199 (868-017-00027-2) 2100 

200-End (868-017-00028-1). 1100 

10  Parte: 

0-60 (868-017-00029-0) 2100 

51-198  (868-017-00030-2) 1100 

20fr480 ^8-017-00031-1) 1100 

400-408 (860-017-00032-0) 2100 

SOO-End 9'*-017-00033-7) 2100 

11  ^....„ ..(86^4)17-00034-5) 12i» 

12  Parte: 

1-199 _ (660-017-00035-3) 1100 

200-219 (889-017-«038-1) 1100 

220-290 (860-017-00037-0) HM 

300-400 960-017-00038-8) 1100 

SOO-600 (86»4>17-00039-6) 17M 

600-€nd (860417-00040-0) 1100 

13  


Jaa  1,1992 
Jaa  1,1982 
Jaa  1,1992 
Jaa  1,1982 
Jml  1,1982 
Jaa  1,1982 


Stock  Number 

„ (868-017-00043-4)  — 

140-190 (868-017-00044-1)  — 

200-1199 (88M17-00045-1)  _„.. 

1268-&id  . „  (868-017-00046-8)  — 

15  Parte: 

^'^SO  . (868-017-O0047-7)  — 

300-798 ^ (869-017-00045-^  ..„.. 

800-end  (800417-00048-3) 


rnc9       ffivvwion 


22.00 
UM 
20J0 
14.00 

13.00 
21  JM 
MM 


1ft  Parte: 

0-148 (869-017-00050-7) 100 

1S0-090 (869-017-00061-fl 14.00 

1000-En4 (068-017-0006M) 2100 


171 

1-t8l - (008-01740064-1) 1100 

200-239 (008-017-00065-6) MM 

240-End (860417-40056-6) UM 


181 

1.M8 (860-017-00057-4) 1100 

150-279 (860-O17-OOO58-2) ^9M 

280-399 (868417-00059-1) 14.00 

400-End (869-OI7-O006O-4) 9.50 

1-199  .....'. ."....  (889-017-00061-2) 2100 

208-Efid (800-01740062-1) 150 

20  Parte: 

_.. (868-017-80063-9) 1100 

(868417-80064-7) 31.00 

„....  (869-017-00065-5) 21.00 


400-488. 
508-EMd 


.(868-017-00041-8) KM         Jaa  1, 1982        gg*^ 


14 
1-S8 


.  (B6»417-000424) 2100         Jsa  1, 1902 


21 

1-80 (88M17-00066-3) 13.00 

100-108 (86*417-00067-1) HM 

170-198 „... (869417-000684) 1160 

200-298 (869-017-00069-8) 5J0 

300-408 (860-017-00070-1) 2100 

500-599 (868-W7-00071-O) 21.00 

600-790 (869417-00072-8) 7.00 

800-1290 (868-017-00073-6) 1100 

1300-Entf  (860417-00074-4) 9.00 

1-298  ...1 (860-017-80075-2) 2100 

30O-eNd (860-817-80076-1) 1100 

23  (860-017-00077-8) 1100 

24  Parte: 

0-190 (868-017-00078-7) 3100 

200-488 (868-017-O0078-5) 32J)0 

500-608 (868-017-000604) 13.00 

700-1608 (860417-00081-7) 34.00 

1700-End  (868-017-00062-5) 1100 

25  „ (868-017-00003-3) 2100 

9A  pAffte* 

§§14>-1-1*i0  (869417-00064-1) MM 

§§U1-1.ie8  „.. (860417-000854) 3100 

§§  1.170-1  JOO (868-017-000864) 19.00 

§§1301-1.400 (868-017-00067-6) 17.00 

§§1.401-1500 :  (060417-00088-4) 3100 

§§1J01-1i40 (860417-00089-2) 1100 

§§  1 J41-1J60  (869417-000904) 1100 

§§1J61-1J07  (869417-00091-4) 2100 

§§1J08-1.1000  (860-017-00092-2) 2100 

§§1.1001-1.1400 (868-017-00093-1) 1100 

§§1.1401-€nd  (860417-000844) 2100 

2-29 (868-017-00095-7) 22.00 

30-38 (868-017-00096-5) 1100 

40-48 (868-017-00097-3) \2M 

50-298  . (86^417-00090-1) 1100 

(868-017-00099-0) 2100 

500-608 (889-017-00100-7) 100 

600-Efl4 (880-017-00101-5) 150 


Jaal, 
Jaa  1,1982 
Jaal, 


Jaa  1.1981 
Jaa  1,1982 
Jaa  1.1982 

Jaa  1,1992 
Jaa  1,1902 
Jaa  1, 1982 

Apr.  1,1982 
Apr.  1, 1982 
Apr.  1,1982 

Apr.  1, 196S 
Apr.  1, 1992 
Apr.  1,1892 
Apr.  1,1962 

Apr.  1,1982 

Apr.  1, 1982 
Apr.  1, 1968 
Apr.  1, 1968 

Apr.  1, 1992 
Apr.  1,1992 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1,1992 
Apr.  1,1988 
Apr.  1, 1992 
Apr.  1, 1982 
Apr.  1,1992 

Apr.  1,1982 
Apr.  1,1982 

Apr.  1, 1992 

Apr.  1, 1982 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1992 

Apr  1. 1982 

Apr.  1.  ^m 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1982 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1982 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1932 
Apr.  1, 1982 
Apr.  1, 1962 
Apr.  1, 1992 
Apr.  1, 1992 
•Apr.  1, 1990 
Apr.  1, 1982 
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TW« 


Stock  Numtor 


Prte*      RwMon  DM* 


TM« 


Stock  Number 


Pile*      R«v<alon  Datt 


MM 
UM 

3740 


27  Parts: 

1-199  ...„ (969-017-00103-^  .... 

200-End (869-01 7-0010>-1) .... 

28  (869-017-00104-fl) .... 

29  Parts: 

0-99 (86W)17-00105-e) 19.00 

100-499 (869-013-00106-6) 9.00 

500-899 (869-017-00107-4) 32.00 

900-1899 (869-017-00108-2) 16JN 

190&-1910  (§§1901.1  to 

1910.999)  (869-017-00108-1) 29.00 

1910  (§§1910.1000  to 

•nd)  (869-017-00118-4) 16M 

1911-192$  (868-017-00111-2) tM 

1926 (868-017-00112-1) 14J)0 

1927-End  (868-017-00113-9) 3000 

30  Parts: 

1-199 (869-017-00114-7) .... 

200-689 (868-017-00115-6)  .... 

700-End (868-017-00116-3)  .... 


UM 
\9M 
iSM 

31  Parts:  s 

0-199 (869-017-00117-1) 17J)0 

200-End _ (869-017-00118-0) 2S4I0 

32  Parts: 

1-39,  Vol  I  MM 

1^,  VoJ.  I 19.00 

1^.  Vol  M 18.00 


MM 

mM 

29.00 
14.00 
20.00 
20.00 

1800 
21.00 

hm 


1-189 (868-017-00119-8)  .... 

190-399 (869-017-00128-1)  .... 

400-629 (868-017-00121-0)  .... 

630-699 (868-017-00122-8)  .... 

700-799 (868^17-00123-6) .... 

800-€nd (869-017-00124-4)  .... 

33  Parts: 

1-124  „ (869-017-00125-2)  .... 

125-199 (868-017-00128-1)  .... 

200-End (869-017-00127-^  .... 

34  Parts: 

1-299 (869-017-00128-7) 27.00 

300-389  ..„ (868-017-00128^) 1B.0O» 

400-End (868-017-00138^ 32JM 

35 (868-017-00131-7) 12JM) 

36  Parts: 

1-199 (868^)17-00132-5) .... 

200-End (869-017-00133-3)  .... 

37  „ (869-017-00134-1) .... 

38  Parta: 

•0-17  (869-017-00135-0)  .... 

18-End (868^)17-00136-8) .... 

39 (869-017-O0137-6) .... 

40  Parta: 

1-51  (869-017-00138-4)  .... 

52 (869-017-00138-2)  .... 

53-60 (868-017-00140-6) .... 

61-80 (868-017-00141-4) .... 

81-85 (868-017-00142-2)  .... 

86-99 (869-017-00143-1) .... 

100-149  ..„ (868-017-00144-8)  .... 

150-188 (868-017-00145-7)  .... 

190-259 (869-01 7-001 46-5)  .... 

260-299 (869-017-O0147-3)  .... 

300-398 (868-017-00148-1)  .... 

400-424 (868-017-00148-0) .... 

425-688  .._ (868-017-00150-3) .... 

700-789 (868-017-00151-1)  .... 

790-End (868-017-00152-<9  .... 

41  Chaptars: 
1, 1-1 10 1-10 


15M 
32X0 

nM 


2100 
ZiM 

MM 


31.00 
33M 
36.00 
16J)0 
MM 
33.00 
34JM 
nM 
MM 
XM 

^SM 
auto 

26.00 

tiM 

2&00 


Apr.1 
•Apr.  1 

Julyl 


Julyl 
Julyl 
Julyl 
Julyl 

Julyl 

Julyl 

'Julyl 

Julyl 

Julyl 


Julyl 
Julyl 
Julyl 

Julyl 
Julyl 

»July1 

*July1 

>July1 

Julyl 

Julyl 

Julyl 

•Julyl 

Julyl 

Julyl 


Julyl 
Julyl 
Julyl 

Julyl 
Julyl 
Julyl 

Julyl 

Julyl 
Julyl 

Julyl 

S«pl1 
Sopti 

Julyl 

Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 
Julyl 


992 

991 

902 


982 
992 
992 

992 

992 

082 
989 
992 
982 

902 
992 
982 

992 

992 

984 
984 
984 
992 
992 
992 
991 
992 
992 

992 
992 
992 

992 
992 
992 

992 


992 
992 

992 


992 
992 

992 


902 
992 
992 
992 
902 
992 
982 
992 
992 
992 
992 
992 
992 
992 
992 


1, 1-11  to  AppwMlx.  2  (2  RMorvad) 13.00 

3-8 14.00 

7  „ 6.00 

8  4i0 

9  V 13.00 

10-17 8J0 

18,  Vol  I.  Parti  1-5 13X0 

18,  Vol  «,  Pwt»  6-18 13.00 

18.  Vol  W,  Parti  28-52 13.00 

18-100 13.00 

1-100 (868-017-00153-8) 8.50 

101  (868-017-00154-6) 28.00 

102-200 (868-017-00155-4) 11.00 

201-End _ (888-017-00156-2) 114)0 

42  Parta: 

•1-399 _ (868^17-00157-1) 

400-429 (868-013-00158-1) 

•♦30-End (868-017-00158-7) 


23.00 
21.00 
31.00 


20X0 
30.00 
13X0 

26X0 


43  Parta: 

1-999 (869-013-00161-3)  .... 

•1000-3998  (869-017-00161-8)  .... 

•4000-End  (868-017-00162-7)  .... 

44  (869-017-00163-5)  .... 

45  Parta: 

1-199 i (869-013- W165-6) 1800 

200-499 (869-0'.'M)r?166-4) '    12.00 

500^1199 (869-013-00167-2) 26.00 

1200-End  (868-017-00167-8) 20.00 

46  Parta: 

1-40 (869-013-00168-9)  .... 

41-69 (869-017-00168-4)  .... 

•70-89 (868-017-00178-8)  .... 

80-138  (868-013-00172^)  .... 

140-155 (869-013-00173-7)  .... 

156-165 (869-017-00173-2)  .... 

166-199 (868-017-O0174-1)  .... 

200-499 (869-017-00175-8)  .... 

•500-End (868-017-00176-7)  .... 

47  Parta: 

•0-18  (868-017-00177-5)  .... 

20-38 (868-013-00178-6)  .... 

•40-68 (868-017-00178-1)  .... 

70-79  (868-013-00181-8)  .... 

80-End (869-013-00182-6)  .... 

48Ctwptara: 

1  (P«1i  1-51)  (8ra-013-00183-^  .... 

1  (P«ti  52-88) (868^)17-00183-0)  .... 

2  (Pvti  201-251)  (888-017-00184-8)  .... 

2  (Pvts  252-299)  (869-017-00186-6)  .... 

•3-6  (8»-O17-00186-4)  .... 

7-14 (868-017-00187-2)  .... 

15-End (869-013-00188-3)  .... 

28-End (868-017-00188-8)  .... 

49  Parta: 

1-99 (868-013-00190-7)  .... 

100-177 (869-013-00191-6)  .... 

178-199 (869-013-00192-3)  .... 

208-399 (868-013-00193-1)  .... 

400-999 (868-013-00184-0)  .... 

1000-1108  (869-013-00195-8)  .... 

•1200-End  (869-017-00198-1)  .... 

50  Parts: 

1-199 (869-013-00197-4) 

200-599 (869-017-O0198-8) 

600-End (868-013-00198-1)  .... 

CFR  Indax  and  Ftndingt 

AkJi  (868-017-00058-1)  .... 


15X0 
16.00 
800 
1^00 
10.00 
14.00 
17.00 
22X0 
14X0 

22.00 
19.00 
10.00 
1800 
20X0 

31.00 
22.00 
15.00 
12.00 
22.00 
30.00 
30.00 
1800 

2800 
23.00 
17X0 
22X0 
27X0 
17.00 
21.00 

21X0 
20.00 
17X0 


31.00 


•Julyl 

•Julyl 

•Julyl 

•Julyl 

•Jutyl 

•Julyl 

•Julyl 

•Julyl 

•Julyl 

•Julyl 

Julyl 

Julyl 

•Julyl 

Julyl 

OcLI 
OcLI 
Odl 


OcLI 
Odl 
Odl 

Odl 


Odl 
Odl 
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Presidential  Documents 


Title, 3— 

the  President 


Executive  Order  12831  of  January  15,  1993 

Additional  Measures  With  Respect  to  the  Federal  Republic 
of  Yugoslavia  (Serbia  and  Montenegro) 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  International  Emergency 
Economic  Powers  Act  (50  U.S.C.  1701  et  seq.),  the  National  Emergencies 
Act  (50  U.S.C.  1601  et  seq.),  section  5  of  the  United  Nations  Participation 
Act  of  1945.  as  amended  (22  U.S.C.  287c),  and  section  301  of  titie  3  of 
the  United  States  Code,  in  view  of  United  Nations  Security  Council  Resolu- 
tions No.  757  of  May  30,  1992,  and  No.  787  of  November  16,  1992,  and 
in  order  to  take  additional  steps  with  respect  to  the  actions  and  policies 
of  the  Federal  Republic  of  Yugoslavia  (Serbia  and  Montenegro)  and  the 
national  emergency  described  and  declared  in  Executive  Order  No.  12808 
and  expanded  in  Executive  Order  No.  12810, 

I,  GEORGE  BUSH,  President  of  the  United  States  of  America,  hereby  order: 

Section  1.  The  following  are  prohibited,  except  to  the  extent  provided  in 
regulations,  orders,  directives,  or  licenses  which  may  hereafter  be  issued 
pursuant  to  this  order,  and  notwithstanding  the  existence  of  any  rights 
or  obligations  conferred  or  imposed  by  any  international  agreement  or  any 
contract  entered  into  or  any  license  or  permit  granted  before  the  eH^ective 
date  of  this  order: 

(a)  Any  transaction  within  the  United  States  or  by  a  United  States  person 
related  to  the  transshipment  of  commodities  or  products  through  the  Federal 
Republic  of  Yugoslavia  (Serbia  and  Montenegro);  and 

(b)  Any  transaction  within  the  United  States  or  by  a  United  States  person 
relating  to  any  vessel  in  which  a  majority  or  controlling  interest  is  held 
by  a  person  or  entity  in,  or  operating  from,  the  Federal  Republic  of  Yugoslavia 
(Serbia  and  Montenegro)  regardless  of  the  flag  under  which  the  vessel  sails. 
Sec.  2.  Any  vessel  in  which  a  majority  or  controlling  interest  is  held  by 
a  person  or  entity  in,  or  operating  from,  the  Federal  Republic  of  Yugoslavia 
(Serbia  and  Montenegro)  shall  be  considered  as  a  vessel  of  the  Federal 
Republic  of  Yugoslavia  (Serbia  and  Montenegro)  regardless  of  the  flag  under 
which  the  vessel  sails. 

Sec.  3.  The  Secretary  of  the  Treasury,  in  consultation  with  the  Secretary 
of  State,  is  hereby  authorized  to  take  such  actions,  including  the  promulgation 
of  rules  and  regulations,  and  to  employ  all  powers  granted  to  the  President 
by  the  International  Emergency  Economic  Powers  Act  and  the  United  Nations 
Participation  Act,  as  may  be  necessary  to  carry  out  the  purpose  of  this 
order.  Such  actions  may  include  prohibiting  or  regulating  trade  and  financial 
transactions  involving  any  areas  of  the  territory  of  the  former  Socialist  Federal 
Republic  of  Yugoslavia  as  to  which  there  is  inadequate  assurance  that  such 
transactions  will  not  be  diverted  to  the  benefit  of  the  Federal  Republic 
of  Yugoslavia  (Serbia  and  Montenegro).  The  Secretary  of  the  Treasury  may 
redelegate  the  authority  set  forth  in  this  order  to  other  officers  and  agencies 
of  the  United  States  Government,  all  agencies  of  which  are  hereby  directed 
to  take  all  appropriate  measures  within  their  authority  to  carry  out  the 
provisions  of  this  order,  including  suspension  or  termination  of  licenses 
or  other  authorizations  in  effect  as  of  the  date  of  this  order. 
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Sec  4.  Section  3(i)  of  Executive  Order  No.  12810  is  hereby  revoked. 

Sec  5.  The  definitions  contained  in  Section  5  of  Executive  Order  No.  12810 
apply  to  the  terms  used  in  this  order. 

Sec  6.  Nothing  contained  in  this  order  shall  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  by  any  party  against  the  United  States, 
its  agencies  or  instnunentalities,  its  officers  or  employees,  or  any  other 
person. 

Sec  7.  (a)  This  order  is  effective  immediately. 

(b)  This  order  shall  be  transmitted  to  the  Congress  and  published  in 
the  Federal  Register. 


L 


|FR  Doc.  93-1587 
Filed  1-15-93:  4:26  pm) 
B  lling  code  319S-01-M 


THE  WHITE  HOUSE. 
January  15.  1993. 
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TNs  sacUon  of  th«  FEDERAL  REGISTER 

contains  regulatory  documents  having  general 
applicability  arvj  legal  effect,  nx>st  of  wtiich 
are  Iteyed  to  arnj  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  Is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  booics  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Grain  Inspection  Service 
7CFRPart800 

Fees  for  Official  Inspection  and  Official 
Weighing  Servicea 

A6EHCY:  Federal  Grain  Inspection 
Service. 

ACnOfl:  Interim  rule;  postponement  of 
effective  date. 

SUMMARY:  The  Federal  Grain  Inspection 
Service  (FGIS)  is  postponing 
indefinitely  the  February  1, 1993,  fee 
increases  for  Official  Inspection  and 
Official  Weighing  Services.  The  interim 
rule  was  published  in  the  January  8, 
1993,  Federal  Register  (58  FR  3213). 
The  postponement  of  the  effective  date 
is  to  provide  additional  opportimity  to 
review  the  fee  increases  as  published  in ' 
the  Federal  Register. 
EFFECTIVE  DATE:  January  21, 1993. 
FOR  FUtTTHER  INFORMATION  CONTACT: 
George  Wollam,  FGIS,  USDA,  room 
0624,  South  Building,  P.O.  Box  96454, 
Washington,  DC,  20090-6454;  telephone 
(202)  720-0920,  FAX  (202)  720-4628. 
SUPPLEMENTARY  INFORMATION:  FGIS 
published  in  the  January  8, 1993, 
Federal  Register  (58  FR  3213),  an 
interim  rule  with  request  for  comment, 
increasing  its  fees  (effective  February  1, 
1993)  by  3.7  percenifor  official 
inspection  and  weigiiing  services 
performed  in  th^^J^ited  States  imder 
the  United  States  Grain  Standards  Act 
(USGSA),  as  amended.  The  change  was 
intended  to  cover,  as  nearly  as 
practicable,  the  FGIS  operating  costs, 
including  related  supervisory  and 
administrative  costs.  The  change  did  not 
include  an  increase  in  fees  for 
administration  and  supervision  of 
Official  Agencies  or  for  inspection  and 
weighing  services  in  Canada. 

This  action  postpones  indefinitely  the 
February  1, 1993.  effiactive  date  of  the 


interim  rule  published  in  the  Fedval 
Register  on  January  8, 1993  (58  FR 
8213).  The  postponement  of  the 
effective  date  will  provide  additional 
opportunity  to  review  the  fee  increases 
as  published  in  the  Federal  Register. 
The  interim  rule  provided  that 
comments  were  to  be  submitted  on  or 
before  March  3, 1993.  and  this  date 
remains  unchanged. 

AuUiority:  Pub.  L  94-582. 90  Stat  2867, 
as  amended  (7  U.S.C  71  et  seq.). 

Dated:  January  13, 1993. 
Darid  R.  GaUurt. 

Acting  Administrator. 

(FR  Doc.  93-1248  Filed  1-19-93;  8:45  am] 

BUJJNG  COOE  3410-EN-« 


AgricuKural  Marketing  Service 

7  CFR  Parte  1001, 1004, 1124 
[DA-92-40] 

Mlll(  In  the  New  England,  Middle 
Atlantic,  and  Pacific  Northweet 
Marketing  Areas;  Determination  of 
Equivalent  Nonfat  Dry  Milk  Price  Series 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Determination  of  equivalent 

price  series. 

SUMMARY:  This  action  determines  two 
equivalent  nonfat  dry  milk  (NDM)  price 
series  to  be  used  in  computing  Class  m- 
A  milk  prices  under  the  New  England, 
Middle  Atlantic,  and  Pacific  NcMthwest 
milk  orders.  The  New  England  and 
Middle  Atlantic  orders  use  the  Central 
States  Extra  Grade  Nonfat  Dry  Milk 
price  series  in  the  Class  m-A  price 
computation.  The  Pacific  Nortnwest 
order  uses  the  Western  States  Grade  A 
Nonfat  Dry  Milk  price  series  in  the  Class 
m-A  price  computation.  The 
Department  has  announced  that 
effective  January  4, 1993,  nonfat  dry 
milk  prices  will  be  reported  on  a 
different  basis  for  each  regioiL  Rather 
than  reporting  separate  prices  for  Extra 
Grade  and  Grade  A  NDM,  prices  will  be 
reported  on  a  combined  basis.  Under 
this  determination,  the  new  combined 
Central  States  NDM  price  series  will  be 
used  under  the  New  England  and 
Middle  Atlantic  orders  and  the  new 
combined  Western  States  NDM  price 
series  will  be  used  under  the  Pacific 
Northwest  order  in  the  computation  of 
Qass  m-A  prices. 


EFFECTIVE  DATE:  January  4. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clayton  H.  Plumb,  Chief,  Order 
Formulation  Branch,  USDA/AMS/Dairy 
Division,  room  296Q,  South  Building, 
P.O.  Box  96456,  Wa^pgton,  DC  20090- 
6456,  (202)  720-62747 
SUPPLEMENTARY  MFORMATION:  Pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601  et  seq.),  and  the 
applicable  provisions  of  the  orders,  as 
amended,  regulating  the  handling  of 
milk  in  the  New  England  (pert  1001), 
Middle  Atlantic  (part  1004),  and  Pacific 
Northwest  (part  1124)  marketing  areas, 
it  is  hereby  foimd  and  determined  that: 

(1)  Each  of  the  aforementioned  three 
orders  provides  for  a  Class  ffl-A 
classification  and  pricing  of  skim  milk 
and  butterfat  used  to  produce  nonfat  dry 
milL  The  Class  m-A  price  formula  is 
based  in  part  on  the  f.o.b.  plant  monthly 
prices  of  nonfat  dry  milk.  The  New 
England  and  Middle  Atlantic  orders  use 
the  Central  States  price  series  for  Extra 
Grade  nonfat  dry  milk.  The  Pacific 
Northwest  order  uses  the  Western  States 
price  series  for  Grade  A  nonfat  dry  milk. 
These  price  series  are  reported  by  the 
Department  in  Dairy  Market  News. 

(2)  The  December  11, 1992,  issue  of 
Dairy  Market  News  contains  notices  that 
effective  January  4, 1993,  NDM  prices 
for  the  Central  States  and  Western  States 
regions  will  be  reported  on  a  different 
basis.  Rather  than  reporting  separate 
prices  in  each  region  for  Extra  Grade 
and  Grade  A  NDM,  prices  will  be 
reported  in  each  region  on  a  combined 
basis.  Thus,  the  separate  price  series  for 
Extra  Grade  NDM  and  for  Grade  A  NDM 
will  be  discontinued  and  will  not  be 
available  for  the  use  in  computing  Class 
m-A  prices. 

(3)  The  three  orders  provide  that  if  for 
any  reason  a  price  or  pricing  constituent 
required  by  the  order  for  computing 
class  prices  or  for  other  purposes  is  not 
available  as  prescribed  in  the  order,  the 
market  administrator  shall  use  a  price  or 
pricing  constituent  determined  by  the 
Secretary  to  be  equivalent  to  the  price 
or  pricing  constituent  that  is  required. 

(4)  The  intent  of  a  NEW  price  series 
in  the  Class  m-A  price  formula  is  to 
reflect  a  representative  wholesale 
market  value  of  NDM  each  month  in  the 
monthly  class  price  computaticm  for 
milk  used  to  make  NDM. 

(5)  The  reason  the  Department  will  be 
reporting  only  a  single  NDM  price  series 
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in  each  region  is  that  the  declining 
production  of  certain  grades  of  NDM  has 
resulted  in  the  lack  of  representative 
NDM  prices  to  report. 

(6)  The  new  price  series  for  NDM  in 
each  region  will  be  based  on  available 
wholesale  prices  of  NDM  in  the 
respective  regions  and  will  be 
representative  of  NDM  values  in  each 
region.  The  two  new  price  series  will 
properly  serve  the  intent  of  the  NDM 
price  series  in  the  Class  m-A  price 
Computations. 

(7)  Therefore,  the  new  Central  States 
NDM  price  series  is  determined  to  be 
equivalent  to  the  Central  States  Extra 
Grade  NDM  price  series  and  the  new 
Western  States  NDM  price  series  is 
determined  to  be  equivalent  to  the 
Western  States  Grade  A  NDM  price 
series  for  purposes  of  computing  the 
Class  m-A  prices  under  the  orders. 

(8)  Notice  of  proposed  rulemaking, 
public  procedure  thereon  and  30  days' 
notice  of  the  effective  date  hereof  is 
im{)ractical,  unnecessary  and  contrary 
to  the  public  interest  in  that: 

(a)  The  NDM  price  series  reporting 
changes  were  effective  January  4, 1993. 
The  orders  require  that  the  Class  III-A 
price  for  January  milk  deliveries  be 
announced  on  or  before  February  5, 
1993,  and  be  based  on  NDM  prices 
during  January  1993. 

(b)  This  determination  is  necessary  to 
have  an  appropriate  NDM  price  series 
under  eadi  of  the  orders  for  the  January 
1993  Class  III-A  prices  and  si^sequent 
monthly  price  announcements  until  the 
orders  are-ame^ded. 

(c)  This  determination  does  not 
require  persons  affected  substantial  or 
extensive  preparation  prior  to  the 
effective  date. 

(d)  This  action  is  necessary  to  reflect 
current  marketing  conditions  and  to 
maintain  orderly  marketing  conditions 
in  the  respective  marketing  areas. 

Therefore,  good  cause  exists  for 
making  this  determination  effiective  on 
January  4, 1993. 

List  of  Sobjects  in  7  CFR  Parts  1001, 
1004,  and  1124 

Milk  marketing  orders. 

The  authority  citation  for  7  CFR  parts 
1001, 1004.  and  1124  continues  to  read 
as  follows: 

Authority:  Sea  1-19, 48  Stat.  31,  as 
amended:  7  U.S.C  601-674. 

Dated:  January  13, 1993. 

Jo  Ann  K.  Smith, 

Assistant  Secretary,  Markating  and  Inspection 
Services. 

[FR  Doc  93-1245  Filed  1-19-93: 8:45  am] 

MUJNO  COM  M10-M-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  92-MM-133-AO:  Amendment 
39-»454:  AD  93-01-01] 

AlrworthlnaM  Diractivea;  de  Havllland, 
inc..  Modal  DHC-7  Sarias  Airplanaa 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
appUcable  to  certain  Model  DHG-7 
series  airplanes,  that  requires  a  one-time 
inspection  to  detect  incorrect  ohm 
readings  of  the  flap  position  trim  control 
box  assembly,  and  modiHcation,  if 
necessary.  This  amendment  is  prompted 
by  a  report  of  a  takeoff  procedure  that 
was  completed  with  an  inadvertent  flap 
setting  of  0  degrees.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  a  takeoff  with  an  incorrect  flap 
indication  of  25  degrees  when  the  flaps 
are  retracted,  which  could  lead  to 
insufficient  Ufl  and  increased  takeoff 
distance,  resulting  in  reduced 
controllability  of  the  airplane. 
DATES:  Effective  February  25, 1993. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Roister  as  of  February 
25, 1993. 

ADDRESSES:  The  serviuw  information 
referenced  in  this  AD  may  be  obtained 
from  de  Havilland,  Inc.,  Garratt 
Boulevard,  Downsview,  Ontario  M3K 
1Y5,  Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Dir&ctorate,  Rules  Etocket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  room  202,  Valley  Stream,  New 
York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Maurer,  Aerospace  Engineer. 
Systems  and  Equipment  Branch,  ANE^ 
173,  New  York  Aircraft  Certification 
Office,  FAA,  Engine  and  Propeller 
Directorate,  181  South  FrankUn  Avenue, 
room  202,  Valley  Stream,  New  York 
11581;  telephone  (516)  791-6427;  fax 
(516) 791-9024. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 


applicable  to  certain  Model  DHC-7 
series  airplanes  was  published  in  the 
Federal  Register  on  August  17, 1992  (57 
FR  36928).  That  action  proposed  to 
require  a  one-time  inspection  to  detect 
incorrect  ohm  readings  of  the  flap 
position  trim  control  box  assembly,  and 
modification,  if  necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  states  that  the 
compliance  time  of  60  days  for 
accomplishing  the  one-time  inspection 
may  be  excessive.  The  commenter 
considers  that  the  proposed  compliance 
time  will  expose  the  affected  airplanes, 
passengers,  and  flight  crew  to  an 
increased  risk  of  the  addressed  unsafe 
condition.  The  FAA  does  not  concur 
with  the  need  for  a  shorter  compliance 
time.  In  developing  an  appropriate 
compliance  time  for  this  action,  the 
FAA  considered  not  only  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  but  the 
availability  of  required  parts  and  the 
normal  maintenance  schedules  for  the 
majority  of  the  affected  fleet.  The 
proposed  compliance  time  of  60  days 
was  determined  to  be  appropriate  in 
consideration  of  the  average  utihzation 
rate  of  the  affected  fleet,  the  practical 
aspects  of  an  orderly  inspection  of  the 
fleet  during  regular  maintenance 
periods,  and  the  availability  of  required 
modification  parts.  In  addition,  the  FAA 
determined  that  the  probability  of  the 
occurrence  of  the  unsafe  condition  is 
sufficiently  low  to  warrant  a  compliance 
time  of  60  days. 

One  commenter  requests  that  the 
proposal  be  amended  to  include  a 
provision  to  alert  flight  crews  of 
potentially  inaccurate  flap  indications. 
The  commenter  notes  that  this  could  be 
accomplished  by  either  adding  a  placard 
on  the  instrument  panel,  or  by 
incorporating  the  warning  in  the  FAA- 
approved  Airplane  FUght  Manual 
(AFM).  The  FAA  does  not  concur.  The 
FAA  has  determined  that  the  affected 
airplanes  already  have  a  flap  trailing 
edge  caution  light,  which  serves  to  warn 
the  flight  crew  that  the  flap  position 
indication  does  not  agree  with  actual 
flap  position.  The  FAA  has  determined 
that  this  warning  is  sufficient  to  alert 
the  flight  crew  to  verify  the  actual  flap 
position  prior  to  takeoff. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tne  FAA  estimates  that  50  airplanes 
of  U.S.  registry  will  be  affected  by  this 
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AD,  that  it  will  take  approximately  2 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AO  on  U.S.  operators  is 
estimated  to  be  $5,500,  or  $110  per 
airplane.  This  total  cost  figiu^  assiunes 
that  no  operator  has  yet  accomplished 
the  requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  imder  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fi-om  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Acccwdingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 

follows|:| 

I 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-01-01.  De  Havilland,  Inc.:  Amendment 
3*-e454.  Docket  92-NM-133-AD. 
Applicability:  Model  DHC-7  series 
airplanes;  serial  numbers  3  and  subsequent. 


having  Modification  No.  7/2093  installed, 
except  airplanes  fitted  with  Customer  Special 
Installation  78358  (flap  indication  rework); 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  a  takeoff  with  an  incorrect  flap 
indication,  which  could  lead  to  insufficient 
lift  and  increased  takeoff  distance,  resulting 
in  reduced  controllability  of  the  airplane, 
accomplish  the  following: 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  perform  a  one-time  inspection  to 
detect  incorrect  ohm  readings  of  the  flap 
position  trim  control  box  assembly,  in 
accordance  with  paragraph  ni.  of  de 
Havilland  Alert  Service  Bulletin  S.B.  A7-27- 
86,  dated  December  19, 1991.  If  any 
discrepancies  are  detected,  prior  to  further 
flight,  modify  the  assembly  in  accordance 
with  the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO),  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  inspection  and  modification  shall 
be  done  in  accordance  with  de  Havilland 
Aleri  Service  Bulletin  S.B.  A7-27-86,  dated 
December  19, 1991.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  de  Havilland,  Inc,  Gairatt 
Boulevard,  Downsview,  Ontario  M3K 1Y5, 
Canada.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA,  Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  181  South 
Franklin  Avenue,  room  202,  Valley  Stream. 
New  York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700.  Washington,  DC 

(e)  This  amendment  becomes  effective  on 
February  25, 1993. 

Issued  in  Renton,  Washington,  on 
December  21. 1992. 
Darrell  M.  Pedenon, 

Acting  Manager  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  93-1355  Filed  1-19-93;  8:45  am] 
BIUJNO  COOC  4»1»-1S-U 


14  CFR  Part  39 

[Doetat  No.  92-MII^236-AO;  AiMndmwtt 
3»-e467;AO  93-01-13] 

Airworthinass  Diractlvaa;  Fokkar 
Modal  F27  Sartaa  Alrptanaa 

AOENCY:  Federal  Aviation 
Administration.  DOT. 
ACnON:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Fokker  Model  F27 
series  airplanes.  This  action  requires  a 
visual  inspection  to  detect  chafing, 
scratches,  and  dents  on  the  fuel  line 
between  the  main  wing  tank  and  the 
collector  tank,  and  replacement  of  the 
fuel  line,  if  necessary;  and  an  inspection 
to  ensiue  that  the  clearances  between 
the  fuel  line  and  the  landing  gear  parts 
are  within  the  specified  limit,  and 
corrective  action,  if  necessary.  This 
amendment  is  prompted  by  reports  of 
chafed  and  dented  fuel  feed  lines 
between  the  main  wing  tanks  and  the 
collector  tanks,  which  was  caused  by 
interference  between  the  fuel  line  and 
the  main  landing  gear  uplock  actuator 
and  associated  piping.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  vmcontrolled  fuel  leakage  into 
the  wheel  well. 

DATES:  Effective  February  5, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  apj)roved  by  the  Director 
of  the  Federal  Register  as  of  February  5. 
1993. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  22. 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  92-NM- 
236-AD,  1601  Lind  Avenue,  SW.. 
Renton.  Washington  ^055-4056. 

The  service  informa^on^eferenced  In 
this  AD  may  be  obtained-from  Fokker 
Aircraft  USA,  Inc.,  1199  North  Fairfax 
Street,  Alexandria,  Virginia  22314.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  [)irectorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT.  Mr. 
Mark  (^am.  Aerospace  Engineer. 
Standardization  Branch.  ANM-113. 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2145;  fax  (206)  227-1320. 
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SUPPLEMDiTARY  INFORMATION:  The 
Rijksluchtvaartdienst  (RLD),  which  is 
the  airworthiness  authority  for  the 
Netherlands,  recently  notified  the  FAA 
that  an  unsafe  ccmdition  may  exist  on 
certain  Fokker  Model  F27  series 
airplanes.  The  RLD  advises  that  during 
a  recent  flight  check,  an  operator  of  a 
Model  F27  series  airplane  found  a  fuel 
leak  in  a  rear  fuel  feed  line  between  the 
main  wing  tank  and  the  collector  tank. 
Further  investigation  revealed  that  the 
fiiel  line  between  these  two  tanks  was 
chafed  and  dented  due  to  interference 
between  the  fuel  line  and  the  main 
landing  gear  uplock  actuator  and 
associated  piping,  hispections  of  this 
operator's  fleet  revealed  six  additional 
cases  of  chafed  fuel  lines  in  the  left-  and 
right-hand  nacelles.  This  condition,  if 
not  corrected,  could  result  in 
uncontrolled  fuel  leakage  into  the  wheel 
well. 

Fokker  has  issued  Service  Bulletin 
F27/28-61,  dated  September  3,  1992, 
that  describes  procedures  for  a  visual 
inspection  to  detect  chafing,  scratches, 
and  dents  ou  the  fuel  line  batw^n  the 
main  wing  tank  and  the  collector  tank, 
and  replacement  of  the  fuel  line,  if 
necessary;  and  an  inspection  to  ensiue 
that  the  clearances  between  the  fuel  line 
and  the  landing  gear  parts  during 
retraction  and  in  the  uplock  position  are 
within  the  specified  limit,  and 
corrective  action,  if  necessary.  The  RLD 
classified  this  service  bulletin  as 
mandatory  and  issued  Netherlands 
Airworthiness  Directive  BLA  No.  92- 
102,  Issue  2,  dated  October  23, 1992,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
Netherlands. 

This  airplane  model  is  manufactured 
in  the  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
^kept  the  FAA  informed  of  the  situation 
^^described  above.  The  FAA  has 
Examined  the  findings  of  the  RLD. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplaiies  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  uncontrolled  fuel  leakage  into 
the  wheel  well.  This  AD  requires  a 
visual  inspection  to  detect  chafing, 
scratches,  and  dents  on  the  fuel  line 
between  the  main  wing  tank  and  the 


^ 


collector  lank,  and  replacement  of  the 
fuel  line,  if  necessary;  and  an  inspection 
to  ensure  that  the  clearances  between 
the  fuel  line  and  the  landing  gear  parts 
are  within  the  specified  limit,  and 
corrective  action,  if  necessary.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  w  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  resf>onse  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92-NM-236-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federali.9m  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  O^er  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  F*ruajy  26, 1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket,  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "AOORESSCS." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administraticm  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amwided] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-01-13.  Fokker  Amendment  39-6467. 
Docket  92-NM-23&-AO. 

Applicability:  Model  F27  series  airplanes: 
except  Model  F27  Mark  050  series  airplanes; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  uncontrolled  fuel  leakage  into 
the  wheel  well,  accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  perform  a  visual  Inspection  to 
detect  chafing,  scratches,  or  dents  on  (he  fuel 
lines  on  the  left-  and  right-hand  nacelles,  in 
accordance  with  part  1  of  the 
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Service  Bulletin  F27/28-61,  dated  September 
3, 1992. 

(b)  If  no  chafing,  scratches,  or  dents  are 
found  during  the  inspection  required  by 
paragraph  (a)  of  this  AD,  the  fuel  line  may 
remain  Installed.  However,  within  100  hours 
time-in-service  after  the  effective  date  of  this 
AD,  perform  a  visual  inspection  for 
clearances  between  the  fuel  line  and  the 
landing  gear  parts,  in  accordance  with  part  2 
of  the  Accomplishment  Instructions  of 
Fokker  Service  Bulletin  F27/2a-61,  dated 
September  3, 1992;  and  accomplish  either 
paragraph  (b)(1)  or  (b)(2)  of  this  AD,  as 
applicable. 

(1)  If  the  clearance  between  the  fuel  line 
and  the  landing  gear  parts  is  less  than  0.2S 
inch,  prior  to  further  flight,  adjust  the 
landing  gear  comp>onents  to  achieve  a 
minimum  clearance  of  0.25  inch,  in 
accordance  with  the  service  bulletin. 

(2)  If  the  clearance  between  the  fuel  line 
and  the  landing  gear  parts  is  0.25  inch  or 
greater,  no  further  action  is  required  by  this 
AD. 

(c)  If  any  chafing  or  scratches  are  found 
during  the  inspection  required  by  paragraph 
(a)  of  this  AD,  prior  to  further  flight, 
accomplish  both  paragraphs  (c)(1)  and  (c)(2) 
of  this  AD: 

(1)  Measure  the  damage  depth  and 
accomplish  either  paragraph  (c)(l)(i), 
(c)(l)(ii.)  or  (c)(l)(iii)  of  this  AD,  as 
applicable. 

(i)  If  the  depth  of  chafing  or  scratch  damage 
is  equal  to  or  greater  than  0.009  inch,  prior 
to  further  flight,  replace  the  damaged  fuel 
line,  in  accordance  with  Chapter  28-00-00  of 
the  Airolane  Maintenance  Manual. 

(ii)  If  the  depth  of  chafing  or  scratch 
damage  is  0.004  inch  or  more,  but  less  than 
0.009  inch,  re-inspect  the  damaged  fuel  line 
in  accordance  with  paragraph  (a)  of  this  AD 
thereafter  at  intervals  not  to  exceed  10  hours 
time-in-service;  and  replace  the  damaged  fuel 
line  within  50  hours  time-in-service  after  the 
effective  date  of  this  AD,  in  accordance  with 
Chapter  28-00-00  of  the  Airplane 
Maintenance  Manual. 

(iii)  If  the  depth  of  chafing  or  scratch 
damage  is  less  than  0.004  inch,  the  fuel  line 
may  remain  in  place. 

(2)  Perform  a  visual  inspection  for 
clearances  between  the  fuel  line  and  the 
landing  gear  parts,  in  accordance  with  part  2 
of  the  Accomplishment  Instructions  of 
Fokker  Service  Bulletin  F27/28-61,  dated 
September  3, 1992,  and  accomplish  either 
paragraph  (c)(2)(i)  or  (c)(2)(ii)  of  this  AD,  as 
applicable. 

(i)  If  the  clearance  between  the  fiiel  line 
and  the  landing  gear  parts  is  less  than  0.25 
inch,  prior  to  further  flight,  adjust  the 
landing  gear  components  to  achieve  a 
minimimi  clearance  of  0.25  inch,  in 
accordance  with  the  service  bulletin. 

(ii)  If  the  clearance  between  the  fuel  line 
and  the  landing  gear  parts  is  0.25  inch  or 
greater,  no  further  action  is  required  by  this 
AD. 

(d)  If  any  dent  is  found  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  accomplish  both 
paragraphs  (d)(1)  and  (d)(2)  of  this  AD: 

(1)  Measure  the  damage  depth  and 
accomplish  either  paragraph  (d)(l)(i)  or 
(d)(l)(ii)  of  this  AD.  as  applicable. 


(i)  If  the  depth  of  the  dent  is  equal  to  or 
greater  tha©  0.1  inch,  prior  to  further  flight, 
replace  the  dented  fuel  line,  in  accordance 
with  Chapter  28-00-00  of  the  Airplane 
Maintenance  Manual. 

(ii)  If  the  depth  of  the  dent  is  less  than  0.1 
inch,  the  fuel  line  may  remain  installed. 

(2)  Perform  a  visual  inspection  for 
clearances  between  the  fuel  line  and  the 
landing  gear  parts,  in  accordance  with  part  2 
of  the  Accomplishment  Instructions  of 
Fokker  Service  Bulletin  F27/28-61,  dated 
September  3, 1992;  and  accomplish  either 
paragraph  (d)(2)(i)  or  (d)(2)(ii)  of  this  AD,  as 
applicable. 

(i)  If  the  clearance  between  the  fuel  line 
and  the  landing  gear  parts  is  less  than  0.25 
inch,  prior  to  further  flight,  adjust  the 
landing  gear  components  to  achieve  a 
minimum  clearance  of  0.25  inch,  in 
accordance  with  the  service  bulletin. 

(ii)  If  the  clearance  between  the  fuel  line 
and  the  landing  gear  parts  is  0.25  inch  or 
greater,  no  further  action  is  required  by  this 
AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operatore 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(g)  liie  inspections,  replacement,  and 
adjustment  shall  be  done  in  accordance  with 
Fokker  Service  Bulletin  F27/28-61,  dated 
September  3, 1992.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  pari  51.  Copies  may  be 
obtained  bom  Fokker  Aircraft  USA,  Inc., 
1199  North  Fairfax  Street,  Alexandria, 
Virginia  22314.  Copies  may  be  inspected  at 
the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC 

(h)  This  amendment  becomes  effective  on 
February  5, 1993. 

Issued  in  Renton,  Washington,  on  January 
11, 1993. 
N.B.  Martenson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  93-1359  Filed  1-19-93;  8:45  am) 
MLUNQ  CODE  4*10-13-^ 


14  CFR  Pwt  39 

[Dodwt  No.  92-NM-105-AO;  ARModinwit 
3»-M53;AO  92-27-18] 

AirworthineM  DiractivM;  McDonnell 
Douglas  Model  DC-10  and  KC-10 
(Military)  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SumiARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-10  and  KC-10 
(military)  series  airplanes,  that  requires 
visual  inspection  of  the  left  and  right 
main  landing  gear  (MLG)  pistons  to 
detect  inward  buckling,  and 
replacement  of  the  MLG  piston,  if 
necessary.  This  amendment  also 
requires  either  modification  or 
replacement  of  the  rebound  check  valve. 
This  amendment  is  prompted  by  several 
incidents  of  MLG  piston  failure.  The 
actions  8{>ecified  by  this  AD  are 
intended  to  prevent  failure  of  the  MLG 
piston  and  subsequent  reduced 
controllability  of  the  airplane  during 
landing. 

DATES:  Effective  February  25, 1993. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations^is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
25, 1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
P.O.  Box  1771,  Long  Beach,  California 
90846-1 771(  Attention:  Business  Unit 
Manager,  Technical  Publications — 
Technical  Administrative  Support,  Cl- 
L5B.  This  information  may  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Maureen  Moreland,  Aerospace 
Engineer,  Los  Angeles  Aircraft 
Certification  Office,  ANM-121L,  FAA 
Trans;>ort  Airplane  Directorate,  3229 
East  Spring  Street,  Long  Beach, 
California  90806-2425;  telephone  (310) 
988-5238;  fax  (310)  988-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  McDonnell  Douglas  Model 
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DC-IO  and  KC-10  (militanr)  Mries 
airplanes  was  published  in  the  Faderkl 
Re^er  on  August  27. 1992  (57  FR 
38801).  That  action  proposed  to  reouire 
visual  inspection  irf  the  left  and  ri^t 
main  landing  sear  (MLG)  pistons  to 
detect  inward  Duckling,  and 
replacement  of  the  MLG  piston,  if 
necessary.  That  action  also  proposed  to 
require  either  modification  or 
replacement  of  the  rebound  check  valve. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the  rule  as 
proposed. 

Chie  commoiter  requests  that  the 
applicability  statement  of  the  AD  be 
revised  to  delete  McDonnell  Douglas 
Model  DC-10-30  and  -40  series 
airplanes.  The  commenter  notes  that 
none  of  the  reported  incidents  of  MLG 
piston  failure  nave  occurred  on  Model 
DC-10-30  or  -40  series  airplanes. 
Additionally,  the  commenter  notes  that 
pistons  on  Model  DC-10-30  and  -40 
series  airplanes  have  a  thicker  wall  than 
those  on  the  Mode!  DC-10-10  and  -15 
series  airplanes;  therefore,  the 
comments  considers  that  the  thicker 
wall  provides  Model  DC-10-30  and  -40 
series  airplanes  with  a  greater  margin  of 
safety.  The  FAA  does  not  conciir.  The 
manufacturer  has  conducted  an  analjrsis 
to  simulate  failure  of  the  MLG  rebound 
check  valve  on  Model  DC-10-30  and 
-40  series  airplanes.  This  analysis 
revealed  that  the  pistons  instaUed  on 
Model  DC-10-30  and  -40  series 
airplanes  are  at  risk  for  developing 
excessive  rebound  chamber  pressures. 
The  FAA  has  concurred  with  the 
manufacturer's  analysis  and  has 
det^mined  that  these  airplanes  are 
subject  to  the  addressed  unsafa 
condition.  To  remove  them  from  the 
applicability  statement  of  this  AD 
would  be  inappropriate. 

The  same  commenter  requests  that  the 
compUanca  time  for  inspecting, 
reworking,  and  replacing  the  rebound 
check  valve  be  extended  from  the 
proposed  5  years  to  7  years  for  Model 
DC-10-30  and  -40  series  airplanes  in 
order  to  coincide  with  regular 
maintenance  schedules.  This 
commenter  notes  that  the  normal 
interval  for  MLG  overhaul  for  airplanes 
in  its  fleet  is  20.000  landings.  Based  on 
this  commenter's  average  utilization 
rate,  the  average  niuiber  of  years 
between  MLG  overhauls  is  7  years. 
Accomplishment  of  the  inspection  and 
modification  of  the  MLG  piston  during 
regularly  scheduled  gear  overhaul 
would  minimize  the  cost  and  woridoad 
impact  on  this  commenter.  The  FAA 


does  not  concur  with  the  commenter's 
request  to  extend  the  compliance  time. 
The  FAA  has  determined  that  the 
compliance  time,  as  proposed,  provides 
ample  time  within  wnicn  affected 
operators  can  schedule  time  for  a 
maintenance  base  visit.  It  also 
represents  the  maximum  interval  of 
time  allowable  for  the  afCacted  airplanes 
to  continue  to  operate  prior  to 
accomplishing  tne  required  inspection, 
rework,  and  replacement  without 
compromising  safety.  Maintenance 
schedules  vary  from  operator  to 
operator;  therefore,  an  extension  of  the 
compliance  time  to  accommodate  one 
operator's  schedule  would  not 
necessarily  ensure  that  the  modification 
would  be  accomplished  within  the 
regular  nuuntenance  schedules  of  all  of 
the  affected  operators. 

Several  commenters  request  an 
extension  of  the  compliance  time  for 
accomplishing  the  inspection  and 
modification  of  the  MIX^  piston  from  the 
proposed  2  years  to  2.5  years  for  M^del 
DC-IO-IO  and  -15  series  airplaneSL 
These  commenters  note  that  to  ^^quire 
that  the  proposed  requiremen(i^>^[^^ 
accomplished  within  the  proposed? 
compliance  time  would  disrupt  current 
MLG  maintenance  programs  and  would 
necessitate  that  the  required  actions  be 
accomplished  on  an  unscheduled  basis; 
this  would  place  an  unwarranted 
financial  burden  on  operators  and 
would  disrupt  not  only  regularly 
scheduled  maintenance  but  operation 
schedules,  as  well.  In  addition,  one  of 
these  commenters  notes  that  it  began 
including  the  reboimd  check  valve 
modification  in  its  regular  MLG 
maintenance  program  at  the  time  of  the 
issuance  of  McDonnell  Douglas  DC-10 
Service  Bulletin  32-227,  dated  January 
21. 1991;  to  mandate  the  proposed 
compliance  time  would  require  this 
operator  to  revise  its  current 
maintenance  program  schedule  that 
already  addresses  the  requirements  of 
the  proposed  AD. 

Anotner  commenter  requests  an 
extension  of  the  ccHnpliance  time  for 
accomplishing  the  inspection  and 
modification  of  the  MLG  piston  from  the 
proposed  2  years  to  5  years  for  Model 
pC-10-10  and -15  series  airplanes.  This 
commenter  notes  that  its  fleet  has  not 
experienced  an  occurrence  of  the 
subject  unsafia  condition  during  20  years 
of  operating  Model  DC-lO's,  This 
commenter  also  considers  that  requiring 
the  modification  within  the  proposed 
compliance  time  would  impose  an 
imwarranted  financial  and  maintenance 
burden  on  this  commenter's  operations. 

The  FAA  concurs  that  the  compliance 
time  for  the  inspection  and  modification 
requirements  for  these  airplanes  can  be 


extended  somewhat.  Extending  the 
compliance  time  by  6  additional  months 
will  not  adversely  affect  safety,  and  will 
allow  the  modification  to  be  perftmned 
at  a  main  base  during  regularly 
scheduled  maintenance  where  speaal 
equipment  and  trained  maintenance 
personnel  will  be  available,  if  necessary. 
Paragraph  (a)  of  the  final  rule  has  been 
revised  to  specify  a  compliance  time  of 
30  months.  However,  the  FAA  does  not 
concur  to  extend  the  compliance  time  to 
5  years.  The  FAA  has  determined  that 
Model  DC-10-10  and  -15  series 
airplanes  (on  which  the  MLG  piston  has 
not  been  previously  modified  in 
accordance  ^^ith  McDonnell  Douglas 
DC-10  Service  Bulletin  32-227.  dated 
January  21. 1991)  are  especially 
susceptible  to  piston  buckling  failures 
caused  by  excessive  reboimd  chamber 

Eressures.  Because  of  this  risk,  the  FAA 
as  determined  that  the  incorporation  of 
the  new  design  reboimd  dieck  vahre  on 
these  airplanes  must  be  expedited  in 
order  to  ensure  an  acceptable  level  of 
safety. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  423 
McDonnell  Douglas  Model  DC-10  and 
KC-10  (military)  series  airplanes  of  the 
afiected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  195  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  6  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  wwk  hour. 
Required  parts  will  cost  approximately 
$1,205  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$299,325,  or  $1,535  per  airplane.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
requirements  of  this  AD. 

'The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12812, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparatirai 
of  a  FederaUsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  no*  a  "major 
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rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  PolidM  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  •cooomic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  mtities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  "ADDRESSES. " 

List  of  SobiecU  in  1  i  CFR  Part  39 

Air  tnnsportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference,  «<* 
Safety. 

AdopticB  of  the  Aiwidmitf 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-A»W0RTHMESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423, 49  U.S.C  106(g);  and  14  CFR 
11.89. 

S3Sit3    (Ainended) 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

92-27-lt.  McDoniMll  DMgUs:  Amendment 
39-8453.  Docket  92-NM-105-Aa 

ApplkabUity:  Model  DC-10-10,  -15,  -30, 
-40,  and  KC-10  (Mihtary)  »eries  airplanes; 
certificated  in  any  category. 

Comphance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  main  landing  gear 
(MLC)  piston  and  subsequent  reduced 
controllability  of  the  airplane  during  landing, 
accomplish  the  followinig: 

(a)  For  Model  DC-10-10  and  DOlO-15 
series  airplanes  that  have  not  been  modified 
in  accordance  with  McDonnell  Douglas  DC- 
10  Service  Bulletin  32-227,  dated  January  71, 
1991:  Within  30  months  after  the  effective 
data  of  this  AD,  accomplish  the  requirements 
of  paragraphs  (aK  1)  and  (aX2)  of  this  AD: 

(1)  Ckinduct  a  visual  inspection  of  the  right 
and  left  MLC  pistons  to  detect  inward 
buckling.  If  inward  buckling  of  the  MLG 
piston  is  detected,  prior  to  further  flight, 
replace  the  MLG  piston  in  accordance  with 
McDonaell  Douglas  DC-10  Sovice  Bulletin 
32r-227,  Revirion  1,  dated  April  30, 1992. 

(2)  Determine  if  the  rebound  check  vahre 
previously  has  been  replaced  in  accordance 
with  McDonnell  Douglas  Service  Bulletin 
32-60,  Revision  3,  dated  August  7, 1974;  or 
Revision  4,  dated  November  B,  1974;  or 


Revision  5,  dated  May  1, 1975;  or  Revision 
6,  dated  June  20, 1975;  (hereaftsr  refeRwl  to 
as  "SB  32-60"). 

(i)  If  the  rebound  check  valve  hat  not  been 
replaced  in  accordance  with  SB  32-60: 
Within  30  months  after  the  efiective  dale  of 
this  AD,  replace  the  rebound  check  valve  in 
accordance  with  McDonnell  £)ougla8  DC-10 
Service  Bulletin  32-227,  Revision  1,  dated 
April  30, 1992. 

(ii)  If  the  rebound  check  vahre  has  baea 
replaced  in  accordance  with  SB  32-60: 
Within  30  months  after  the  efiective  data  of 
this  AD,  rework  or  replace  the  rebound  check 
valve  in  accordance  with  McDonnell  Douglas 
DC-10  Service  Bulletin  32-227,  Revision  1, 
dated  April  30, 1992. 

(b)  For  Model  DC-10-10  and  DC-10-15 
series  airplanes  that  have  been  modified  in 
accordance  with  McDonnell  Douglas  DG-10 
Service  Bulletin  32-227,  dated  January  21, 
1991;  and  for  all  Model  DC^lO-30  and  DC- 
10-40  and  KC-IO  (military)  series  airplanes: 
Within  five  years  after  the  effective  date  of 
this  AD,  accomplish  the  requirements  of 
paragraphs  (b)(  1)  and  (b)(2)  of  this  AD: 

(1)  Conduct  a  visual  inspection  of  the  ri^t 
and  left  MLG  pustons  to  detect  inward 
buckling,  in  accordance  with  McDoiuieli 
Douglas  DC-10  Service  Bulletin  32-227, 
Revision  1,  dated  April  30, 1992.  If  inward 
buckling  of  the  MLG  piston  is  detected,  prior 
to  furtbw  flight,  replace  the  MLG  piston  in 
accordance  with  McDonnell  Douglas  DC-10 
Service  Bulletin  32-227,  Revision  1,  dated 
April  30, 1992. 

(2)  Determine  if  the  rebound  check  valve 
previously  has  been  replaced  in  accordance 
with  SB  32-60. 

(i)  If  the  rebound  check  valve  has  not  been 
replaced  in  accordance  with  SB  32-60: 
Within  five  years  after  the  effective  date  of 
this  AD,  replace  the  rebound  check  valve  in 
accordance  with  McDonnell  Douglas  DC-10 
Service  Bulletin  32-227,  Revision  1,  dated 
April  30, 1992. 

(i!)  If  the  rebound  check  valve  has  been 
replaced  in  accordance  with  SB  32-60: 
Within  five  years  after  the  effective  date  of 
this  AD,  rework  or  replace  the  rebound  check 
valve  in  accordance  with  McDonnell  Douglas 
DC-10  Service  Bulletin  32-227,  Reviaioo  1, 
dated  April  30, 1992. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  OfSbe  (AGO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACQ. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  inspection,  rework,  and 
replacement  shall  be  done  in  accordance 
with  MdXjnnell  Douglas  DC-10  Service 
Bulletin  32-227,  Revision  1,  dated  April  30, 


1992.  This  incorporation  by  refBrence  was 
approved  by  the  Director  of  the  Federal 
Rsgister  in  accordanca  with  S  U.S.C  552(a) 
aiu)  1  CFR  part  61.  CopiM  may  be  obtained 
from  McDonnell  Dou^as  Corporation,  P.O. 
Box  1771,  Long  Beach,  California  90846- 
1771,  Attention:  Business  Unit  Manager, 
Technical  Publications— Technical 
Administrative  Support,  C1-L5B.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW..  Reoton, 
Washington;  or  at  the  FAA.  Transport 
Airplane  Directorate,  Los  Angeles  Aircraft 
Certification  Office,  3229  East  Spring  Straet. 
Long  BeKh.  California  90606-2425;  or  at  the 
OfBce  of  the  Federal  Register.  800  North 
Capitol  Street  NW.,  suite  700,  Washington. 
DC. 

(f)  This  amendment  becomes  eflactlve  on 
February  25, 1993. 

Issued  in  Ranton,  Washington,  on 
December  18, 19fl2. 
BiU  R.  BoxweH, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  93-1358  Filed  1-19-93;  8:45  vn) 
BSAMQ  oooe  4»te-i»-u 


14  CFR  Part  39 

[Docket  No.  91-NII-8»-AD:  Amendment 
39-8452;  AO  92-27-17] 

Airworthlrwss  Dtrsctlve*;  Short 
Brothars,  PLC,  MocM  SD3-30  and 
SDS-60  S«riM  AirptanM      . 

AQBCY:  Fedwal  Aviation 
Administraticn,  DOT. 
action:  Final  rule. 

SUMMAnY;  This  amendment  adopts  • 
new  airworthineas  directive  (AD), 
applicable  to  all  Short  Brothers.  PLC 
Model  SD3-30  and  SD3-60  series 
airplanes,  that  requires  locking  the  left 
and  right  low  pressure  (LP)  levers  In  the 
op>en  position  using  securing  wires,  and 
revising  the  Airplane  Flight  Manual 
(AFM).  This  amendment  is  prompted  by 
reports  that  the  LP  lever,  instead  of  the 
crossfeed  lever,  had  been  shut.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  inadvertent  engine 
shutdown. 

DATES:  Effective  February  25, 1993. 
The  incorporation  by  reference  of 
certain  publications  hsted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
25.  1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Shorts  Brothers,  PLC,  2011  Crystal 
Drive,  Stiite  713,  Arlington,  Virginia 
22202-3719.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  EkxJcet, 


r 
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1601  Lind  Avenue.  SW..  Renton. 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC 

FOR  FURTHER  MFORMATION  COMTACT:  Mr. 

Hank  Jenkins,  Aerospace  Engineer. 
Standardization  Branch.  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW..  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2141;  bx  (206)  227-1320. 

SUPPI.EMENTARY  MFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  all  Short  Brothers,  PLC, 
Model  SD3-30  and  SD3-60  series 
airplanes  was  published  in  the  Federal 
Register  on  June  14, 1991  (56  FR  27468). 
That  action  proposed  to  reqtiire  locking 
the  left  and  right  low  pressure  (LP) 
levers  in  the  open  position  using 
securing  wires,  and  revising  the 
Airplane  Flight  Manual  (AFM). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Two  commentere  request  a  design 
change  for  the  levers  of  the  left  and  right 
low  pressure  fuel  shut-off  valves,  in 
order  to  provide  a  tactile  indication  of 
which  valve  lever  is  grasped,  so  that  the 
LP  levers  will  feel  significantly  different 
from  the  fuel  crossfeed  valve  lever.  The 
AD  proposes  to  use  securing  wire  to 
lock  the  levers  of  the  left  and  right  low 
pressure  fuel  shut-off  valves  to  the  open 
position  to  prevent  inadvertent  closure; 
however,  the  commenters  maintain  that 
imder  certain  circumstances,  a  crew 
member  might  mistakenly  overcome  the 
resistance  of  the  securing  wire  and 
inadvertently  close  the  wrong  valve. 
The  FAA  does  not  concur.  The  FAA 
considera  that  securing  wire  is  the  best 
solution  available  to  quickly  implement 
corrective  action  and  that  the  securing 
vdres  will  provide  adequate  deterrence 
to  preclude  imintentional  usage. 
However,  the  FAA  will  encourage  the 
manufacturer  to  develop  a  modification 
kit  which  will  change  the  design  of  the 
low  pressure  fuel  shut-off  valve  levers  to 
allow  for  tactile  discrimination  of  valve 
levers.  Once  such  a  modification  is 
developed  and  approved,  the  FAA  may 
consider  further  rulemaking. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  120  airplanes 
of  U.S.  registry  will  be  afiiected  by  this 
AD,  that  it  will  take  approximately  3 


work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
The  cost  for  required  parts  is  negligible. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operatora  is 
estimated  to  be  $19,800,  or  $165  per 
airplane.  This  total  cost  figure  assimies 
that  no  operator  has  yet  accompUshed 
the  requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  fiederalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nimiber  of  small  entities 
xindei  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423: 49  U.S.C  106(g);  and  14  CFR 
11.89.  ^^ 

139.13    [AnwmM] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

92-37-17.  Sh«1  Brothan,  PLC:  Amendment 
39-8452.  Docket  91-NM-98-AD. 


Applicability:  All  Model  SD3-30  and  SD3- 
60  Mries  airplanes,  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
acoHnplished  previously. 

To  prevent  inadvertent  engine  shutdown, 
accomplish  the  following: 

(a)  Within  120  days  after  the  efiective  date 
of  ihi>  AD,  lock  the  left  and  right  low 
pressure  (LP)  levers  in  the  open  position 
using  securing  wires,  in  accordance  with 
Shorts  Service  Bulletins  SD330-2S-35  (for 
Model  SD3-30  series  airplanes)  or  SD360- 
28-20  (for  Model  SD3-60  series  airplanes), 
both  dated  February  22, 1991;  as  applicable. 

(b)  Within  120  days  after  the  effective  date 
of  this  AD,  followring  accomplishment  of  the 
modification  required  l>y  paragraph  (a)  of  this 
AD,  revise  the  Limitations  Sections  of  the 
PAA-approved  Airplane  Flight  Manual 
(AFM)  l^  inserting  the  following 
amendments,  as  applicable: 

(1)  For  Model  SD3-30  series  airplanes: 

SBH3.3  Amendment  p/18, 
SBH3.6  Amendment  p/12 

(2)  For  Model  SD3-60  series  airplanes: 

SB4.3  Amendment  p/19, 
SB4.6  Amendment  p/12, 
SB4.8  Amendment  p/14 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  firom  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  he  issued  in 
accordance  with  PAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  locking  requirement  shall  be  done 
in  accordance  with  Shorts  Service  Bulletin 
SD330-28-35,  dated  February  22, 1991,  and 
Shorts  Service  Bulletin  SD360-28-20,  dated 
February  22, 1991.  The  revisions  to  the 
Airplane  Flight  Manual  (AFM)  shall  be  done 
in  accordance  with  the  fbllowing  list  of  AFM 
Amendment  Documents  and  related  eSsctive 
pages: 


AFM  WTwndnnonl  documsnl  nunv 

Page 

don 
No. 

bar 

No. 

S8H3.3Ainandmanlp/16  ..„ 

5.8 

3 

7,42 

4 

SBHa8AnMndnMnlpn2  

5.8 

3 

7,48 

4 

SB4.3  AfiMndmam  |V19 

5.8 

3 

7.60 

4 

SB4.8  AmenOmm*  p/12  „ 

5.8 

3 

7.50 

4 

SB4  J  Amendmanl  (^14 

5,8 

3 

7.50 

4 

This  incorporation  by  reference  wras 
approved  by  the  Director  of  the  Federal 
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Register  in  KcordaDa  widi  5  U.SUI  552(a) 
and  1  CPR  pv*.  51.  Copim  may  be  obtained 
from  Shorts  Brothers,  PLC.  2011  Crystal 
Drive.  Suite  713,  Arlington,  Virginia  22202- 
3719.  Copies  may  be  inspected  at  the  FAA, 
Tranepon  Airplane  Directorate,  1501  Lind 
Avenue,  SW, .  Kenton,  Washington;  or  at  the 
Office  of  the  Fadenl  Register,  800  North 
Capitol  Street,  NW..  soita  700.  Wa^iagtoa. 
DC 

(Q  This  amendment  becomaa  eSective  oa 
February  25, 1993. 

Issued  in  Ronton,  Washiagtoo,  on 
December  IS,  1992. 
BillK.B«KW«U, 

Acting  Maaagftr,  Tmuport  Atpbn» 
Directon^,  Aircnfi  CBrtipcabon  Servica 
(PR  Doc  ft:^13S7  Piled  l-t»-«3;  8:45  am) 
WLUHO  coce  «>t»-ix 


NA'nONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1203b 
RiN2700-AA«> 

Security  Programs;  Arraal  Authority 
and  Uae  o(  Fofxa  by  NASA  SMtfrtty 

Foroa  Paraonnal 

AGENCY:  National  Aeronautics  and 
Space  AdministratioQ  (NASA). 
ACnON:  Final  rule. 

SUMMARY:  This  document  amends 
agency  regulations  on  security  programs 
to  comply  with  ihe  changes  identified 
by  the  General  Counsel  and  the 
Inspector  CeQer&l  and  approved  by 
Attorney  General  Willifian  P.  Ban*.  This 
regulation  implements  section  304(1)  c^ 
the  National  Aeronautics  and  Space  Act 
of  195a>  as  amended  (42  U.S.C  2456a), 
by  establishing  guidelines  for  the 
exerdse  of  arrest  authority  and  Ux  the 
exercise  of  physical  force,  iiKduding 
deadly  force,  in  conjunction  with  such 
arrest  authority. 

EFFECTIVE  DATE:  January  21. 1993. 
FOR  FURnCR  MFORMATION  CONTACT: 
John  C  Hagen,  202-358-2312. 
8UPPI.EMENTARY  MFORMATION:  On 
February  11, 1992,  NASA  published  its 
final  rule.  1 4  CFR  part  1203b,  "Security 
Programs;  Arrest  Authority  and  Use  of 
Force  by  NASA  Security  Force 
Personnel."  in  the  Fedcnvl  Register  (57 
FR  4926).  This  amendment  changes 
paragr^h  1203b{aK3)  concerning  ^e 
issue  of  weapons  being  aimed  to 
disable,  and  makes  administrative, 
editorial  changes  to  paragraphs 
1203b.l07(cKl)  and  1203b.l08(d)(2). 
NASA  has  determined  that: 
1.  This  rule  is  not  subject  to  the 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  siaca 
it  will  not  exOTt  a  significant  economic 


impact  on  a  substuitial  number  of  small 
business  entities. 

2.  This  rule  is  not  a  m^or  rule  as 
defined  in  Executive  Order  12291. 

List  af  Snbiecis  in  14  CFl.  Part  ia03b^ 

Security  prt)grams.  Arrest  authority,' 
Use  of  force. 

PART  1203B— SECURITY  PROGRAMS; 
ARREST  AUTHORITY  AND  USE  OF 
FORCE  BY  NASA  SECURITY  FORCE 
PERSONNEL 

For  reasons  set  forth  in  the  Preamble. 
14  CFR  part  1203b  is  amMHled  as 
follows: 

1.  The  authority  citation  for  14  CFR 
part  1203b  continues  to  read  as  follows: 

Authority:  Sec.  304[{)  of  the  National 
Aeronautics  and  Space  Act  of  1958  (42  U.SI1 
2456a). 

2.  Section  1203b.l07  is  amended  by 
revising  paragraphs  (aM3)  and  (cKl)  to 
read  as  follows: 

f1203b.t07   Uae  e<  Wieanws. 


(a)*  •  • 

(3)  Shoot  to  stop. 


(c)*  •  • 

(1)  The  inddeot  shall  be  reported  to 
the  histallation  Chief  of  Security  who. 
in  turn,  will  report  it  to  the  NASA 
Security  Office  as  expeditiously  as 
possible,  with  as  many  details  supplied 
as  are  available. 

(3)  Section  1203(b).108  is  amended  by 
revising  paragraph  (dK2)  to  read  as 
follows: 

f  12036.108   Management  owacsight 


(d)"  •  • 

(2)  Require  security  force  officers 
exercising  arrest  authority  to  requahfy 
semiannually  with  their  assigned 
firearms;  and 


Dated:  January  6. 1893. 
DMitel&Csldte. 
Advahustiatot. 

(FR  Doc  93-1211  Hlad  1-l»-93;  8:45  am} 
BSJJNQ  OOBC  Ttte««-4i 


DEPARTMENT  OF  THE  TREASURY 
Intamal  Revenue  Sarvloa 
28  CFR  Parte  1  and  602 
[TAS«roi 

RiN1S4S-AR21 

Intercompany  Tranafer  Pricing 
Reguleiione  Under  Section  482 

AOENCY:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Temporary  regulations. 


r:  This  document  contains 
temporary  Income  Tax  Regulations 
relating  to  intercompany  transfier  pricing 
under  section  482  of  the  Intemal 
Revenue  Code.  The  Tax  Reform  Act  of 
1986  amended  section  482.  These 
regulations  provide  guidance 
implementing  the  amendment. 
EFFECTIVE  DATE:  April  21, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sim  Seo  of  the  Office  of  Associate  Chief 
Counsel  (International),  Intemal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington.  DC  20224, 
Attention:  CC<X)RP:T.R  (INTL-0401- 
88)  (202-622-3840,  not  a  toll-free  call)., 

SUPPLEMENTARY  MFORMATKM: 
Paperwork  Reduction  Act 

These  regulations  are  b^ng  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U3.C 
553).  For  this  reason,  the  collection  of 
information  contained  in  these 
regulations  has  been  reviewed  and, 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  imder  control  number  1545- 
1369.  The  estimated  annual  burden  per 
respondent/recordkeeper  varies  from  .5 
hours  to  10  hours,  depending  on 
individual  draimstances,  with  an 
estimated  average  5.25  hours. 

These  estimates  are  approximations. 
They  are  based  on  such  information  as 
is  available  to  the  Intemal  Revenue 
Service.  Individual  respondents/ 
recordkeepers  may  require  greater  or 
less  time,  depending  on  thi^  particular 
circumstances. 

For  fuithn-  information  ooncemlng 
this  coUectioa  of  information,  and 
where  to  sidnnit  comments  on  this 
collection  of  information,  the  accinacy 
of  the  estimated  burden,  and 
suggesticms  for  reducing  this  burden, 
please  refor  to  the  preamble  in  the  cross- 
referenca  notice  of  proposed  rulemaking 
published  in  the  Pn^xMed  Rules  section 
of  this  Issue  of  the  Federal  Register. 
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Background 

This  document  contains  temporary 
regulations,  amending  the  Income  Tax 
Regulations  (26  CFR  part  1)  under 
section  482  of  the  Internal  Revenue 
Code.  Section  482  was  amended  by  the 
Tax  Reform  Act  of  1986.  PubUc  Law  99- 
514, 100  Stat  2085.  2561.  et  seq. 
Proposed  regulations  under  section  482 
were  issued  on  January  30, 1992  (INTL- 
0372-88;  INTL-0401-88,  57  FR  3571). 

Need  for  Temporary  Regulations 

The  provisions  contained  in  this 
Treasury  decision  are  needed 
immediately  to  provide  guidance  to  the 
public  with  respect  to  intercompany 
transfer  pricing  imder  section  482. 
Therefore,  it  is  found  impracticable  and 
contrary  to  the  public  interest  to  issue 
this  Treasury  decision  with  prior  notice 
under  section  553(b)  of  title  S  of  the 
United  States  Code. 

Explanation  of  Provisions 

Intmduction 

The  Tax  Reform  Act  of  1986  (the  Act) 
amended  section  482  to  require  that 
consideration  for  intangible  property 
transferred  in  a  controlled  transaction 
be  commensurate  with  the  income 
attributable  to  the  intangible.  The 
legislative  history  of  the  Act  states  that 
the  change  was  intended  to  assure  that 
the  division  of  income  between  related 
parties  reasonably  reflects  the  economic 
activities  that  eadi  undertakes.  See  H.R 
Rep.  99-281,  99th  Cong.,  2d  Sess.  (1986) 
at  n-637.  The  legislative  history  also 
expresses  concern  that  insufficiently 
stringent  standards  had  been  used  in 
determining  whether  an  uncontrolled 
transfer  is  comparable  to  a  controlled 
transfer.  The  legislative  history 
specifically  notes  concern  about  the 
improper  use  of  comparables  with 
regard  to  "high-profit"  potential 
intangibles,  noting  that  it  is  especially 
difficult  to  obtain  realistic  comparables 
with  respect  to  such  intangibles  because 
they  seldom  if  ever  are  transferred  to 
unrelated  parties.  See  H.R  Rep.  99-426, 
99th  Cong.,  1st  Sess.  (1985)  at  424. 

The  White  Paper 

The  Conference  Committee  report  on 
the  Act  recommended  that  the  Internal 
Revenue  Service  (the  Service)  conduct  a 
comprehensive  study  of  transfer  pricing 
and  consider  whether  regulations  under 
section  482  should  be  "modified  in  any 
respect."  In  response,  the  Treasiuy 
Department  and  the  Service  issued  a 
study  of  intercompany  pricing  (Notice 
88-123, 1986-2  C.B.  458)  on  October  18, 
1988  (the  White  Paper).  Although  the 
White  Paper  primarily  addressed 
transfers  of  intangible  property,  it  also 


addressed  the  appUcation  of  section  482 
to  other  types  of  transactions. 

The  white  Paper  proposed  two 
approaches  for  determining  an  arm's 
length  charge  for  intangible  property  in 
light  of  the  commensurate  with  income 
standard.  The  first  was  a  pricing 
approach  that  relied  on  two  types  of 
comparable  transactions:  the  exact 
comparable  method  and  the  inexact 
comparable  method.  The  second 
approach  was  an  income-based 
approach  that  included  two  methods: 
the  basic  arm's  length  return  method 
(the  BALRM)  and  BALRM  with  profit 
split.  The  BALRM  generally  allocated 
income  to  the  parties  to  a  controlled 
transaction  by  assigning  industry 
average  returns  to  the  assets  and 
functions  that  the  parties  devoted  to  the 
business  activity  connected  with  the 
controlled  transaction.  In  cases 
involving  the  exploitation  of  so-called 
"high-profit"  intangibles,  any  residual 
profit  would  be  divided  among  the 
parties  on  the  basis  of  an  estimate  of  the 
relative  values  of  the  intangibles  that 
each  contributed  to  the  activity. 

Many  comments  on  the  White  Paper 
criticized  the  BALRM,  arguing  that  the 
information  needed  to  apply  it  generally 
would  be  unavailable,  would  be  imfair 
to  corporations  whose  returns  vary 
considerably  from  the  average,  and 
would  allocate  too  much  income  to  U.S. 
entities.  The  Service  also  was  urged  to 
assign  a  greater  role  to  inexact 
comparables  and  to  reconsider  the  use 
of  safe  harbor  rules. 

The  Proposed  Regulations 

In  response  to  the  comments  received 
on  the  White  Paper,  the  Internal 
Revenue  Service  issued  proposed 
regulations  under  section  482  on 
January  30, 1992  (INTL^)372-68;  INTL- 
0401-88,  57  FR  3571)  (the  proposed 
regulations).  The  proposed  regulations 
proposed  four  major  changes  in  the 
ciurent  regulations  imder  section  482: 
That  the  scope  and  purpose  of  the 
regulations  be  modified  to  rvflect  the 
legislative  changes  to  section  482;  that 
new  rules  with  respect  to  intangible 
property  transfers  be  implemented;  that 
the  rules  with  respect  to  tangible 
property  transfers  be  modified;  and  that 
detailed  new  cost-sharing  regulations  be 
introduced.  The  most  significant  change 
to  the  tangible  and  intangible  property 
rules  was  the  introduction  of  a  new 
pricing  method  known  as  the 
comparable  profit  interval. 

As  part  of  the  recommended  changes 
to  the  scope  and  pvupose  of  the 
regulations,  the  proposed  regulations 
included  a  statement  that  a  broad 
principle  to  be  applied  in  all  cases  was 
whether  uncontrolled  taxpayers 


exercising  sound  business  judgment 
would  have  agreed  to  the  same  terms  in 
the  same  circumstances.  In  particular, 
the  proposed  regulations  provided  that 
so-called  "round-trip"  transactions  (an 
integrated  series  of  controlled 
transactions  in  which  intangible 
property  is  licensed  to  an  affiUate  and 
the  affiliate  uses  the  intangible  to 
produce  tangible  property  for  sale  back 
to  the  licensor  or  another  affiliate)  be 
analyzed  together. 

The  existing  regulations  (§  1.482-2(d)) 
contain  two  approaches  for  determining 
an  arm's  lengdi  consideration  for 
intangible  property.  The  preferred 
approach  is  based  on  the  comparable 
uncontrolled  price  method  set  forth  in 
the  tangible  property  rules,  and  the 
second  is  based  on  an  analysis  of  twelve 
factors.  The  proposed  regulations 
recommended  that  these  rules  be 
replaced  with  three  new  methods:  The 
matching  transaction  method  (the 
MTM),  the  comparable  adjustable 
transaction  method  (the  CATM),  and  the 
comparable  profits  method  (the  CPM). 

A  controlled  transaction  would  satisfy 
the  MTM  if  there  was  an  imcontrolled 
transfer  of  the  same  intangible  under  the 
same,  or  substantially  similar,  economic 
conditions  and  contractual  terms.  This 
standard  represented  a  tightening  of  the 
standards  of  comparability  imder  the 
analog  to  the  comparable  uncontrolled 
price  method  of  the  existing  regulations. 

A  controlled  transaction  would  satisfy 
the  CATM  if  there  was  an  uncontrolled 
transfer  of  the  same  or  a  similar 
intangible  under  "adjustable" 
circumstances.  Adjustments  to  the 
contractual  terms  and  economic 
circumstances  would  be  allowed  if  the 
effect  of  any  differences  could  be 
determined  with  reasonable  accuracy.  In 
addition,  the  result  of  the  controlled 
transaction  was  subject  to  verification 
by  application  of  the  Comparable  Profit 
Interval  (the  CPI). 

Under  the  CPM,  the  o(>erating  income 
resulting  firom  the  consideration  charged 
in  a  controlled  transaction  (reported 
operating  income]  was  compared  with 
the  reported  operating  incomes  of 
similar  imcontrolled  taxpayers.  The 
consideration  charged  in  the  controlled 
transaction  would  be  considered  arm's 
length  if  the  taxpayer's  reported 
operating  income  fell  within  the 
"comparable  profits  interval"  (CPI). 

The  CPI  was  constructed  in  steps. 
First,  "profit  level  indicators"  [e.g.,  rate 
of  return  on  assets)  for  uncontrolled 
taxpayers  in  the  appUcable  business 
classification  of  the  controlled  taxpayer 
were  determined  and  applied  to  the 
controlled  taxpayer's  financial  data  for  a 
period  of  three  years  to  compute 
constructive  operating  incomes  (COIs) 
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for  the  controlled  taxpayer.  The  COIs 
that  tended  to  converge  comprised  the 
CPI.  If  a  taxpayer's  actual  results  fiell 
outside  the  CPI,  the  taxpayer  generally 
was  subject  to  adjustment  to  a  point 
within  the  CPI  known  as  the  "most 
appropriate  point."  Relatively  little 
guidance  was  provided  with  respect  to 
determining  the  constructive  operating 
incomes  that  converged  to  form  the  CPI 
and  to  determining  the  most  appropriate 
point. 

-  Unless  one  of  three  narrow  exceptions 
applied,  the  proposed  regulations 
implemented  the  commensurate  with 
income  standard  of  the  Act  by  providing 
that  these  three  methods  could  be 
applied  to  adjust  the  consideration 
charged  for  an  intangible  in  the  year  of 
examination  despite  the  fact  that  the 
same  consideration  may  have  been 
determined  to  be  arm's  length  for  an 
earlier  taxable  year. 

The  proposed  regulations  also 
modified  the  rules  with  respect  to 
transfers  of  tangible  property  (§  1.482- 
2(e)).  The  principal  change  was  to 
require  that  results  obtained  from  the 
application  of  the  resale  price  method, 
the  cost-plus  method  and  so-called 
fourth  methods  fall  within  the  CPI.  This 
change  was  made  in  order  to  eliminate 
the  need  to  allocate  the  value  of  an  item 
of  tangible  property  between  its  tangible 
and  intangible  components  when  such 
property  contained  elements  of  both 
types  of  property. 

Finally,  the  proposed  regulations 
altered  the  priority  of  methods  under 
both  the  tangible  and  intangible 
property  rules.  While  preserving  a  fixed 
priority  of  methods,  the  proposed 
regulations  stated  that  it  was  not 
necessary  to  disprove  the  applicability 
of  a  method  before  applying  a  lower- 
priority  method.  Either  the  Service  or 
the  taxpayer  could,  however, 
subsequently  estabUsh  that  a  higher- 
priority  method  applied  and  thereby 
override  the  results  obtained  under  the 
lower-priority  method. 

The  Service  received  numerous 
comments  on  the  proposed  regulations. 
In  addition  to  receiving  helpful 
comments  from  a  large  number  of 
taxpayers  and  industry  or  professional 
groups,  the  Service  received 
constructive  comments  from  several  tax 
treaty  partners,  both  from  individual 
countries  and  through  such 
international  fora  as  the  Organization 
for  Eccnomic  Cooperation  and 
Development. 

Commenters  criticized  several  aspects 
of  the  proposed  regulations.  Many 
criticized  the  requirement  that  the 
results  obtained  under  all  methods 
except  for  exact  comparable  fall  within 
the  CP  ,  base<^  on  the  view  that  such  a 


requirement  would  elevate  the  CPM  to 
equal  or  greater  priority  than  the  more 
traditional  transaction-based  methods 
such  as  the  resale  price  method.  Many 
commenters  felt  that  elevating  CPM  to 
such  a  high  level  of  priority  was 
inconsistent  with  the  arm's  length 
standard.  Other  commenters  criticized 
the  very  tight  standards  of  comparability 
imder  \he  MTM,  the  narrow  scope  of  the 
exceptions  to  the  periodic  adjustment 
rule,  the  degree  of  knowledge  imputed 
to  taxpayers  under  the  sound  business 
judgment  rule,  the  relationship  between 
the  tangible  and  intangible  property 
rules,  the  lack  of  guidance  with  respect 
to  determining  convergence  and  the 
most  appropriate  point  under  the  CPM, 
and  the  failure  to  provide  a  safe  harbor. 
Commenters  generally  praised  the 
introduction  of  a  range  of  acceptable 
results  and  the  use  of  multi-year 
averages  under  the  CPI,  as  well  as  the 
relaxation  of  the  strict  priority  of 
methods  imder  the  existing  regulations. 
Further  description  of  the  comments 
received  is  set  forth  in  the  discussion 
below. 

Provisions  of  the  Temporary  Regulations 

Section  1.482-lT 

The  scope  and  purpose  provisions 
have  been  reorganized  to  make  cle.ir 
that  the  arm's  length  standard  is  the 
guiding  principle  for  all  allocations 
under  section  482,  and  to  provide 
additional  guidance  for  determining 
comparabiUty  under  the  arm's  length 
standard.  Section  1.482-lT(a)(l) 
reaffirms  that  the  purpose  of  section  482 
is  to  ensure  that  taxpayers  clearly  reflect 
their  income  by  placing  a  controlled 
taxpayer  on  a  tax  parity  with  an 
uncontrolled  taxpayer  by  determining 
the  controlled  taxpayer's  true  taxable 
income.  Section  1.482-lT(a)(2) 
authorizes  the  district  director  to 
allocate  income,  deductions,  credits, 
allowances,  basis,  or  any  other  item  or 
element  affecting  taxable  income  among 
a  group  of  controlled  taxpayers  when 
they  have  not  reflected  their  true  taxable 
income.  Section  482-lT(a)(3)  provides, 
as  do  the  current  regulations,  that  only 
the  district  director  may  apply  the 
provisions  of  section  482,  but  clarifies 
that  this  restriction  does  not  limit  the 
taxpayer's  ability  to  report  its  true 
taxable  income.  It  has  been  asserted  in 
the  past  that  taxpayers  were  not 
permitted  to  report  results  that  differed 
from  transactional  results  in  order  to 
reflect  an  arm's  length  result  on  the  tax 
return.  A  taxpayer's  abiUty  to  report 
results  that  differ  bom  its  transactional 
results  may  be  limited,  however,  by 
section  1059A. 


Section  1.482-lT(b)  summarizes 
several  key  principles  that  guide  the 
application  of  section  482.  These 
principles  are  summarized  in  this 
portion  of  the  regulation  because  they 
are  relevant  imder  subsequent 
provisions.  More  specific  guidance  is 
provided  under  such  subsequent 
provisions. 

Section  1.482-lT(b)(l)  reaffirms  that 
in  determining  a  taxpayer's  true  taxable 
income,  the  standard  to  be  appUed  is 
that  of  a  taxpayer  dealing  at  arm's  length 
with  an  uncontrolled  taxpayer  (the 
arm's  length  standard).  In  this  respect 
the  regulations  are  consistent  with  the 
current  regulations  and  reflect  many 
comments  on  the  proposed  regulations, 
which  stressed  the  importance  of 
adhering  to  the  arm's  length  standard. 
The  arm's  length  standard  is  satisfied  if 
the  results  of  controlled  transactions  are 
consistent  with  the  results  that  would 
have  been  realized  had  uncontrolled 
taxpayers  engaged  in  a  comparable 
transaction  under  comparable 
circumstances.  Guidance  for 
determining  comparability  of  an 
uncontrolled  transaction  is  provided  in 
§  1.482-lT(c),  discussed  below. 

Section  1.482-lT(b)(2)  provides  rules 
for  determining  the  method  or  methods 
that  will  be  applied  in  a  particular  case 
to  test  whether  transactions  between 
controlled  taxpayers  are  at  arm's  length. 
First,  §  1.482-l'ri[b)(2)(ii)  provides  that 
for  some  transactions  it  may  be 
necessary  to  apply  different  methods  to 
related  transactions  where  such 
transactions  are~most  reasonably  tested 
on  a  separate  basis  (such  as  services  and 
property). 

Second,  8 1.482-lT(b)(2)(iii)(A) 
provides  a  "best  method  rule"  for 
selecting  the  method  to  be  applied  to 
test  the  arm's  length  character  of  a 
controlled  transaction.  In  response  to 
comments,  the  strict  priority  of  methods 
in  the  proposed  and  current  regulations 
has  been  abandoned.  Rather,  a  much 
more  flexible  approach  has  been 
adopted.  While  the  problems  with  a 
strict  priority  of  methods  are 
acknowledged,  the  drawbacks  of  such 
rigidity  must  be  balanced  against  the 
need  to  provide  some  guidance  as  to 
which  methods  are  most  appropriate  for 
particular  cases.  The  best  method  rule 
attempts  to  achieve  this  balance  by 
recognizing  that  the  method  that 
provides  the  most  accurate 
determination  of  an  arm's  length  result 
will  vary  depending  upon  the  facts  and 
circumstances  of  the  transaction  under 
review.  In  considering  which  method 

{)rovides  the  best  measure  of  an  arm's 
ength  result,  factors  to  be  considered 
include  the  completeness  and  acciuacy 
of  the  available  data,  the  degree  of 
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comparability  between  controlled  and 
uncontrolled  transactions,  and  the 
extent  of  adjustments  necessary  to  apply 
the  method.  While  the  best  method  rule 
provides  that  any  available  method  may 
be  employed  to  determine  an  arm'f 
length  result  without  first  disproving 
the  applicability  of  other  methods,  if  it 
subsequently  is  demonstrated  that 
under  the  facts  and  dromistances 
another  method  provides  a  more 
accurate  determination,  the  district 
director  must  apply  such  method. 
FurthOT  guidance  concerning  the 
circumstances  under  which  particular 
methods  may  apply  is  provided  imder 
the  provisions  describing  each  method. 

In  addition,  §  1.482-lT(b)(2)(iii)(B) 
provides  for  the  application  of  the  best 
.  method  rule  when  two  or  more  methods 
produce  inconsistent  results.  If  the  best 
method  rule  does  not  clearly  indicate 
the  preferred  method,  this  paragraph 
provides  that  an  additional  factor  to  be 
considered  in  selecting  a  method  is 
whether  any  of  the  competing  methods 
produce  results  that  are  consistent  with 
results  obtained  under  another 
appropriate  method.  A  similar  analysis 
applies  when  two  or  more  applications 
of  the  same  method  produce  different 
results. 

Section  1. 482-1  Ttc)  provides  general 
guidance  for  determining  comparability. 
General  guidance  on  comparability  is 
provided  in  this  portion  of  the 
regulation  because  the  factors  set  forth 
in  this  section  are  applicable  imder  all 
the  methods.  Section  1.482-lT{c)(l)(i) 
provides  that  under  all  methods  an 
arm's  Iwigth  result  generally  is 
estimated  based  on  data  derived  firom 
comparable  uncontrolled  taxpayers.  In 
determining  whether  controlled  and 
uncontrolled  taxpayers  are  comparable, 
functions,  risks,  contractual  terms, 
economic  conditicms,  and  property  or 
services  normally  must  be  compared. 

Section  1.482-lT(c)(lMii)  provides 
that  the  relative  importance  of  these 
factors  depends  on  the  method  applied, 
because  some  methods  emphasize 
product  comparability,  others 
emphasize  functional  comparability, 
and  others  emphasize  broad  similarity 
in  terms  of  products  and  functions 
while  comparing  financial  returns. 

Section  1.482-lT(c)(2){i)  provides 
that  for  two  transactions  to  be 
comparable,  they  do  not  need  to  be 
identical,  but  only  must  be  sufficiently 
similar  that  the  imcontrolled  transaction 
provides  a  reasonable  and  reliable 
benchmark  for  estimating  an  arm's 
length  resuh.  When  there  are  differences 
between  uncontrolled  and  controlled 
transactions.  §  1.482-lT(c)(2)(ii)  permits 
a  reasonable  number  of  adjustments  to 
account  for  differraices  between  the 


transactions  if  they  have  a  definite  and 
reasonably  ascertainable  effact  on  the 
result.  If  such  adjustments  cannot  be 
made  (either  because  of  a  lack  of  data 
or  the  extent  of  the  adjustments  renders 
them  imduly  speculative),  the 
uncontrolled  transaction  normally 
cannot  serve  as  a  comparable 
transaction.  Finally,  §  1.482-lT(c){2)(iii) 
emphasizes  that  these  general  standards 
of  comparability  are  subject  to 
modification  under  each  method. 

Section  1.482-lT(c)(3)  describes  the 
factors  kx  determining  comparability  in 
more  detail.  The  first  foctor  discussed  is 
functions.  A  functional  analysis 
compares  the  activities  performed  by 
the  parties  to  two  transactions.  For  two 
transactions  to  be  comparable,  the 
parties  ncHmally  should  perform  the 
same  functions  with  respect  to  the 
transactions.  A  list  of  functions  that 
normally  must  be  considered  is 
provided. 

The  second  factor  that  must  be 
considered  is  risk.  For  two  transactions 
to  be  comparable,  the  risks  borne  by  the 
parties  to  each  transaction  should  be 
similar.  Allocation  of  risk  is  potentially 
subject  to  manipulation  by  controlled 
taxpayers,  who  may  purport  to  allocate 
risk  inconsistently  with  the  substance  of 
their  transactions.  Accordingly,  §  1.482- 
lT(c)(3)(ii)(B)  provides  that  with  respect 
to  adequately  documented  risk  (as 
described  in  §  1.482-lT(c)(3)(ii)(C)).  the 
allocation  will  be  subject  to  review 
under  the  following  factors:  whether  the 
risks  assumed  are  commensurate  with 
the  potential  economic  benefit  from  the 
controlled  transaction;  whether  the 
controlled  taxpayer's  capacity  to  absorb 
losses  attributable  to  the  risk  is 
proportionate  to  the  risk;  and  whether 
the  controlled  taxpayer  is  engaged  in  the 
active  conduct  of  a  trade  or  business  to 
which  the  risk  relates  and  exercises 
control  over  the  activities  that  influence 
the  amoimt  of  income  or  loss  to  be 
realized  from  the  controlled  transaction. 
These  factors  are  intended  to  ensure  that 
a  controlled  taxpayer  only  will  be 
considered  to  have  assumed  a  risk  in 
cases  where  the  economic  substance  of 
the  transaction  is  consistent  with  the 
assumption  of  such  risk.  Section  1.482- 
lT(c)(3)(ii)(C)  provides  that,  with  the 
exception  of  routine  risks  (such  as  those 
assigned  by  operation  of  the  Uniform 
Commercial  Code),  the  district  director 
may  disregard  a  purported  allocation  of 
risk  imless  the  taxpayer  executed 
documentation  substantiating  the 
asserted  allocation  of  risk,  befOTe  the 
result  of  the  risk  was  known  or 
reasonably  knowable,  and  the  actual 
conduct  of  the  taxpayers  was  consistent 
with  such  allocation.  Finally,  §  1.482- 
lT(c)(3)(ii)(D)  provides  that  risks  must 


be  allocated  consistently  from  year  to 
year,  so  that,  for  example,  a  risk  that 
causes  a  taxpayer  to  earn  a  below 
average  return  in  the  early  years  of  an 
activity  will  tend  to  cause  above  average 
retiuns  in  subsequent  years  for  the  same 
taxpayer.  It  would  not  be  consistent 
with  file  arm's  length  standard  for  a 
party  to  bear  a  risk  when  that  risk  is 
most  likely  to  cause  losses,  and  then  not 
to  derive  the  subsequent  returns 
attributable  to  the  assumption  of  the  risk 
in  the  preceding  years. 

The  third  factor  is  contractual  terms. 
For  two  transactions  to  be  comparable, 
the  contractual  terms  that  would  affect 
the  prices  charged  should  be 
comparable. 

Fourth.  §  1.482-lT(c)(3)(iv)  provides 
that  the  economic  conditions 
surrounding  the  two  transactions  also 
should  be  similar.  Among  the  economic 
conditions  that  must  be  considered  are 
the  realistic  alternatives  to  the  actual 
transactions  that  were  available  to  the 
parties.  The  treatment  of  alternatives  is 
addressed  in  more  detail  in  §1.482- 
lT(d)(2}{ii),  which  is  discussed  below. 

Fifth,  §  1.482-lT(c)(3)(v)  provides 
that  various  degrees  of  similarity 
between  the  products  or  services  that 
are  the  subject  of  the  controlled  and 
uncontrolled  transactions  are  required 
under  the  various  methods,  and  more 
specific  guidance  is  provided  under 
those  methods. 

Section  1.482-lT(c)(4)  describes 
special  circumstances  that  require 
analysis  in  addition  to  that  described  in 
§  1.482-lT(cK3)  to  determine 
comparability.  First,  §  1.482-lT(c)(4)(i) 

[)rovides  that  in  certain  cases  the  arm's 
ength  charge  may,  for  a  limited  time, 
differ  fitim  that  charged  in  an  otherwise 
comparable  uncontrolled  transaction 
because  the  parties  in  the  controlled 
transaction  have  agreed  to  a  market 
penetration  strategy.  Next,  §1.482- 
lT(c)(4)(ii)(A)  provides  rules  for  making 
allocations  when  the  controlled 
taxpayers  operate  in  different 
geographic  markets  than  the 
imcontrolled  taxpayers.  Adjustments 
reflecting  the  effect  of  such  differences 
may  be  made  to  the  extent  information 
permitting  such  adjustments  is 
available,  and  if  not.  then  information 
from  uncontrolled  taxpayers  operating 
in  the  most  similar  market  for  which 
information  is  available  must  be  used. 
Finally,  in  cases  where  the  controlled 
taxpayer  realizes  "location  savings" 
from  operating  in  a  low-cost  jurisdiction 
and  the  imcontrolled  taxpayers  do  not 
realize  such  savings,  §  1.482- 
lT(c)(4){ii)(B)  provides  that  the 
adjustments  to  make  the  two 
transactions  comparable  nmist  reflect  the 
allocation  of  location  savings  that  would 
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occur  between  unrelated  parties,  taking 
into  account  competitive  conditions  in 
the  low-cost  market;  the  effect  of  such 
competition  may  be  that  all  or  a  portion 
of  the  location  savings  might  inure  to 
the  benefit  of  the  other  party  to  the 
controlled  transaction. 

Sections  1.482-lT(c)(4)  (iii)  and  (iv) 
relates  to  isolated  transactions  and 
mineral  transactions,  respectively,  and 
are  consistent  with  guidance  provided 
in  the  current  regulations. 

Section  l,482-lT(d)  describes  the 
scope  of  review  under  section  482. 
Consistent  with  the  current  regulations, 
this  section  provides  that  a  section  482 
allocation  may  be  made  whenever  the 
taxable  income  of  a  controlled  taxpayer 
differs  fixim  what  it  would  have  been 
had  the  controlled  taxpayer  been 
dealing  at  arms  length  with  an 
uncontrolled  party.  More  specifically, 
§  1.482-lT(d)(l)(i)  provides  that  the 
district  director  is  not  limited  to  cases 
in  which  the  taxpayer  intentionally 
distorted  its  taxable  income,  and 
§  1.482-lT(d)(l)(ii)  provides  that  the 
district  director  may  make  an  allocation 
even  if  the  ultimate  income  anticipated 
(by  any  party  to  the  controlled 
transaction)  firom  a  series  of  transactions 
is  not  realized.  Sections  1.842-lT(d)(l) 
(iii)  and  (iv)  relate  to  the  interactions 
between  section  482  and  the 
nonrecognition  and  consolidated 
returns  provisions,  respectively,  and  are 
consistent  with  guidance  set  forth  in  the 
current  regulations. 

Section  1.482-lT{d)(2)  provides 
several  limitations  on  adjustments. 
Section  1.482-lT(d)(2)(i)(A)  provides 
that  no  allocation  will  be  made  when 
the  controlled  taxpayer's  results  fall 
within  a  range  of  arm's  length  results 
(the  "arm's  length  range")  derived  from 
two  or  more  applications  of  the  same 
pricing  method  to  different  uncontrolled 
comparables.  This  rule  responds  to 
comments  that  were  received  with 
respect  to  the  CPM  under  the  proposed 
regulations,  in  which  many  commenters 
approved  of  the  recognition  of  a  range 
of  arm's  length  results  rather  than  a 
single  arm's  length  price.  It  was  felt  that 
requiring  a  single  precise  result  was 
inconsistent  with  the  fact  that  the 
various  methods  were  not  always 
precise  measures  of  an  arm's  length 
result,  and  ignored  the  economic  fact 
that  there  often  will  be  more  than  one 
arm's  length  price.  The  temporary 
regulations' therefore  extend  the  use  of 
a  range  to  all  methods.  To  form  a  part 
cf  the  range,  however,  each  application 
of  the  applicable  pricing  method  must 
independently  satisfy  the  criteria  for  the 
application  of  that  method  and  the 
general  comparability  standards  under 
§  1.482-lT(c)(2).  VVitii  the  exception  of 


the  comparable  profit  method,  there  is 
no  limitation  on  the  extent  of  the  range, 
although  a  wide  range  may  suggest  that 
insufficient  adjustments  have  been 
made  for  differences  between  the 
controlled  and  uncontrolled 
transactions. 

Section  1.482-lT(d)(2){i)(C)  provides 
that  results  felling  outside  the  arm's 
length  range  may  be  adjusted  to  any 

Eoint  in  the  range,  and  ordinarily  will 
e  adjusted  to  the  midpoint  of  the  range. 
Section  1.482-lT(d)(2)(i)(D)  sUtes  that 
the  district  di|«ctor  may  properly 
propose  an  allocation  based  on  a  single 
comparable  imcontrolled  price. 
However,  if  the  taxpayer  subsequently 
demonstrates  that  its  results  are  within 
a  range  established  by  additional 
comparable  transactions,  then  no 
allocation  will  be  made. 

Section  1.482-lT(d)(2)(ii)  provides 
that  it  is  not  necessary  for  the  district 
director  to  determine  whether  the 
method  that  a  taxpayer  employs  to 
determine  the  amounts  charged  in  its 
controlled  transactions  correspond  to 
the  method  that  the  taxpayer  might  have 
used  in  uncontrolled  transactions.  The 
only  relevant  consideration  is  whether 
the  results  of  those  transactions  is  arm's 
length,  as  determined  imder  one  of  the 
prescribed  methods. 

Section  1.482-lT(d)(3)  provides 
guidelines  for  allocations  under  section 
482.  Section  1.482-lT(d)(3)(i)  provides 
that  multiple  transactions  (generally 
within  the  same  product  grouping)  may 
be  aggregated  for  purposes  of 
determining  an  arm's  length  result  when 
they  are  so  interrelated  that  it  is 
necessary  to  view  them  as  a  whole. 
Section  1.482-lT(d)(3)(ii)  provides  that 
the  terms  of  contractual  arrangements 
will  be  respected  as  long  as  the  parties' 
conduct  is  consistent  with  such  terms. 
In  addition,  when  no  written  agreement 
exists,  but  the  conduct  of  taxpayers  is 
consistent  with  an  agreement  in 
substance,  the  district  director  may 
conclude  that  if  such  parties  were 
unrelated  they  would  have  executed  an 
agreement,  and  therefore  may  give  effect 
to  such  an  agreement  in  determining  an 
arm's  length  resxilt  This  section 
responds  to  comments  indicating  that 
the  proposed  regulations  gave  the 
district  director  too  much  latitude  to 
disregard  the  existence  of  contracts 
between  controlled  taxpayers,  by 
clarifying  that  such  contracts  will  only 
be  disregarded  when  the  parties 
themselves  do  not  in  economic 
substance  adhere  to  their  terms. 

Section  1.482-lT(d)(3)(lii)  provides 
that  the  district  director  ordinarily  will 
evaluate  controlled  transactions  based 
on  the  structure  of  the  actual 
transaction,  and  will  not  treat  the 


transaction  as  if  it  were  structured 
differenUy.  The  district  director,  may, 
however,  consider  the  alternatives  that 
were  available  to  the  taxpayer  in 
determining  whether  the  terms  of  the 
controlled  transaction  would  be 
acceptable  to  an  uncontrolled  taxpayer 
faced  with  alternatives  similar  to  those 
that  the  controlled  taxpayer  faced. 

This  analysis  is  central  to  the  arm's 
length  standard  and  the  traditional 
notion  of  comparability.  For  example, 
imder  the  comparable  uncontrolled 
price  method,  the  objective  is  to  identify 
an  alternative  price  at  which  the 
taxpayer  could  have  conducted  the 
controlled  transaction.  This  section 
merely  broadens  this  traditional 
analysis  by  permitting  examination  of 
other  alternatives  when  the  controlled  "' 
taxpayer  has  the  option  of  internally 
obtaining  the  goods  or  services  that  it 
obtained  in  the  controlled  transaction. 
In  such  a  case,  an  otherwise  acceptable 
comparable  transaction  may  not  provide 
a  reliable  measure  of  an  arm's  length 
result  if  the  controlled  taxpayer  could 
have  obtained  the  object  of  the 
controlled  transaction  more  cheaply  by 
obtaining  it  from  internal  sources.  This 
approach  duplicates  the  analysis  that  an 
uncontrolled  taxpayer  would  employ  in 
considering  whether  to  obtain  a  product 
from  an  imrelated  party  or  to  produce 
the  product  itself,  and  the  amount  that 
it  would  be  willing  to  pay  an  imrelated 
supplier  of  that  product.  This  section 
responds  to  comments  on  the  provisions 
of  the  proposed  regulations  indicating 
that  the  district  director  was  authorised 
to  impose  his  own  judgment  on 
taxpayers  after  the  feet  and  to 
restructure  transactions  based  on  perfect 
ex  post  knowledge  of  the  results  of  a 
series  of  transactions.  This  provision 
significantly  Umits  the  ability  of  the 
district  director  to  examine  alternative, 
generally  limiting  such  authority  to 
permit  examination  of  alternatives  only 
for  the  purpose  of  determining  an  arm's 
length  price. 

Section  1.482-lT(d)(3){iv)  provides 
that  the  district  director  will  ordinarily 
evaluate  the  results  of  controlled 
transactions  based  on  data  from 
imcontrolled  taxpayers  attributable  to 
the  same  period  as  the  controlled 
transactions.  The  district  director  may, 
however,  use  data  from  different  yean 
under  certain  specified  conditions.  Data 
from  multiple  years  also  may  be 
relevant  for  purposes  of  certain 
enumerated  provisions.  If  data  from 
other  years  is  employed,  such  data 
should  be  compared  to  the  controlled 
taxpayer's  results  fit>m  the  same  years. 
Section  1.482-lT(d)(3)(iv)(C)  provides 
that  the  district  director  may  examine 
results  fit>m  other  years  to  determine 
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whether  the  same  economic  conditions 
that  caused  the  uncontrolled  taxpayer's 
result  also  caused  the  controlled 
taxpayer's  resiilt  For  example,  in  cases 
where  a  controlled  taxpayer  realizes  a 
loss  from  a  controlled  transaction,  the 
taxpayer  may  seek  to  demonstrate  that 
the  loss  is  within  the  arm's  length  range, 
based  upon  losses  realized  by 
comparable  uncontrolled  taxpayers.  The 
district  director  may  consider  data  from 
other  taxable  years  to  determine 
whether  the  same  conditions  that 
caused  the  controlled  taxpayer's  loss 
also  had  a  similar  effect  on  the 
imcontrolled  taxpayers.  If  the  controlled 
taxpayer  consistently  realized  losses 
from  year  to  year,  and  the  uncontrolled 
taxpayers  with  losses  on  average  are 
profitable  over  a  period  of  years,  then 
the  transactions  may  not  be  considered 
to  be  sufficiently  comparable. 

Section  1.482-lT(dK3)(v)  permits 
evaluation  of  product  lines  and 
statistical  groupings  in  a  manner 
analogous  to  that  permitted  under  the 
current  regulations. 

Section  1.482-lT(e)  provides 
procedural  r\iles  with  respect  to 
collateral  adjustments  arising  as  a  result 
of  a  section  482  allocation.  Such 
adjustments  include  compensating, 
correlative  and  conforming  adjustments. 

Section  1.482-lT(e)(2)  defines  a 
compensating  adjustment  as  an 
adjustment  made  to  reflect  an 
arrangement  between  controlled 
taxpayers  for  reimbursement  or  other 
payments.  The  arrangement  will  be 
given  efiiect  if  it  is  written,  it  provides 
for  adjustments  as  necessary  to  ensure 
that  the  controlled  transactions  produce 
arm's  length  results,  and  the 
adjustments  are  made  before  the  filing 
of  the  controlled  taxpayer's  timely  U.S. 
income  tax  return.  Tne  adjustment 
accrues  to  the  recipient  as  of  the  earlier 
of  the  date  of  payment  or  the  last  day 
of  the  taxable  year  to  which  it  relates. 
Finally,  §  1.482-lT(e)(2](iii)  provides  an 
anti-abuse  rule. 

Section  1.482-lT(e){3)  provides 
guidaiK»  on  correlative  adjustments  that 
is  generally  consistent  with  the 
guidance  sat  forth  in  the  current 
regulations. 

Section  1.482-lT(e)(4),  relating  to 
conforming  adjustments,  provides  that 
the  Commissioner  may  provide  revenue 
procedures  under  which  the  district 
director  may  permit  adjustments  to 
conform  a  taxpayer's  accoimts  to  an 
adjustment  under  section  482. 

Section  1.482-lT(e)(5)  provides  rules 
relating  to  w)to%  that  are  similar  to 
those  provided  in  the  current 

Tlations. 
response  to  many  comments 
requesting  that  a  safe  harbor  be  included 


in  the  regulations,  §  1.482-lT(f)(l) 
provides  a  safe  harbor  imder  section 
482.  A  safe  harbor  has  been  provided  for 
taxpayers  that  have  relatively  small 
levels  of  controlled  transactions.  While 
taxpayers  electing  this  safe  harbor 
would  face  a  mudi  reduced  compliance 
burden,  some  taxpayers  may  find  that 
the  results  they  achieve  under  the  safe 
harbor  are  somewhat  less  favorable  than 
they  could  have  achieved  if  they  did  not 
elect  the  safe  harbor,  and  others  might 
achieve  a  more  favorable  result, 
reflecting  the  consequences  of  a  less 
flexible  but  more  certain  rule. 

This  provision  provides  that  an 
electing  controlled  taxpayer  will  not  be 
subject  to  an  adjustment  imder  section 
482  if  its  taxable  income  is  determined 
in  accordance  with  published  measures 
of  profitability,  and  the  taxpayer 
complies  with  various  procedural  rules. 
To  be  eligible  for  the  safe  harbor,  either 
the  U.S.  party  or  the  foreign  counterpart 
to  a  cross  border  controlled  transaction 
must  have  less  than  $10  million  in  gross 
receipts  for  the  year  at  issue.  For  this 
purpose,  all  U.S.  affiliates  must  be 
aggregated  with  the  U.S.  controlled 
taxpayer,  and  all  foreign  affiliates  that 
also  engage  in  cross  border  transactions 
with  the  U.S.  controlled  taxpayer  must 
be  aggregated.  The  definition  of  an 
eligible  taxpayer  does  not  include  the 
U.S.  branch  of  a  foreign  corporation.  It 
was  felt  that  relatively  faw  taxpayers 
would  benefit  from  the  inclusion  of  a 
branch  rule,  and  that  the  additional 
complexity  entailed  in  including 
branches  in  the  definition  was  not 
justified.  The  election  to  apply  the  safe 
harbor  may  only  be  revoked  with  the 
consent  of  the  Commissioner,  and 
§  1.482-lT{0{l)(ivKC)  provides  that  the 
election  will  not  apply  for  any  year  in 
which  the  eligible  taxpayer  test  is  not 
met,  but  that  the  election  will  be 
effective  if  the  taxpayer  meets  the  test  in 
a  succeeding  year,  subject  to  an  anti- 
abuse  rule. 

Section  1.482-lT(f)(2).  relating  to 
foreign  legal  restrictions,  is  reserved. 

SecUon  1.482-lT(f)(3)  provides  a 
coordination  rule  between  sections  936 
and  482.  It  provides  that  in  the  case  of 
a  controlled  taxpayer  that  has  made  a 
cost  sharing  election  under  section 
936(h),  the  amount  of  the  cost  sharing 
payment  required  under  section  936 
will  not  be  less  than  that  required  under 
the  section  482  regulations,  and  further 
that  such  payment  may  not  be 
computed  under  the  provisions  of 
S  1.482-2T(d)(4). 

Section  1.482-lT(g)  defines  ten  terms 
that  are  employed  in  the  regulations. 

An  important  term  used  imder  several 
methods  is  "non-routine  intangible." 
This  term  has  not  been  defined  because 


it  has  not  been  possible  to  formulate  an 
acceptably  precise  definition.  In  general, 
this  term  means  intangible  property  that 
is  central  to  the  conduct  of  a  business 
activity  and  without  which  the  business 
activity  could  not  be  conducted.  It 
normally  would  be  expected  that  such 
property  is  unique  or  nearly  unique, 
that  its  use  or  application  is  very 
valuable,  and  that  there  consequently 
would  not  be  examples  of  substantially 
similar  transactions  between  imrelated 
parties.  Examples  of  such  an  intangible 
would  be  a  composition  of  matter  patent 
for  a  pharmaceutical,  or  a 
manufacturing  intangible  without  which 
a  particular  product  coiild  not  be 
produced.  The  term  would  not  include 
intangible  property  that  is  a  normal 
result  of  conducting  a  business,  such  as 
manufacturing  economies  resulting  from 
protracted  manufacturing  operations,  or 
intangible  property  for  which  there  may 
be  acceptable  substitutes  available  in 
the  marketplace  at  a  comparable  price. 

Section  1.482-2T(d) 

Section  1.482-2T(d)  provides  that 
guidance  with  respect  to  transfers  of 
property  is  set  forth  in  §§  1.482-3T 
through  1.482-5T. 

Section  1.482-3T 

Section  1.482-3T  provides  rules  with 
respect  to  the  transfer  of  tangible 
property.  Five  methods  are  provided: 
The  comparable  uncontrolled  price 
method:  the  resale  price  method;  the 
cost  plus  method;  the  comparable 
profits  method;  and  other  methods.  In 
addition,  a  sixth  method  based  on  profit 
splits  is  proposed  in  the  accompanying 
notice  of  proposed  rulemaking. 

Section  1.482-3T(b)  describes  the 
comparable  uncontrolled  price  (CUP) 
method.  It  is  generally  similar  to  the 
CUP  method  imder  the  current 
regulations.  For  purposes  of  the  best 
method  rule,  a  result  obtained  imder  the 
CUP  method  generally  will  provide  the 
most  accurate  measure  of  an  arm's 
length  result,  Section  1.482-3T(b)(2) 
sets  forth  specific  guidance  with  respect 
to  the  standard  of  comparability  that 
must  be  satisfied  for  an  uncontrolled 
transaction  to  be  sufficiently 
comparable  to  a  controlled  transaction 
under  this  method.  The  property 
transferred  and  the  underlying 
circumstances  of  the  two  transactions 
must  be  substantially  the  same.  This 
requirement  is  met  if  any  minor 
differences  can  be  reflected  by  a 
reasonable  number  of  adjustmrnits  that 
have  a  definite  and  reasonably 
ascertainable  effect  on  the  amount 
charged.  If  there  are  material  differences 
between  the  transactions,  this  method 
cannot  be  applied  based  on  the 
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uncontrolled  *;^nsaction.  Although  the 
text  of  this  rale  differs  somewhat  from 
its  counterpart  under  the  final 
regulations,  the  changes  were  intended 
to  be  clariF.cations  of  the  current 
standard  rather  than  substantive 
changes. 

Section  1  482-3T(c)  describes  the 
resale  price  method.  It  is  generally 
similar  to  the  resale  price  method  under 
the  current  regulations.  In  response  to 
comments,,  the  results  achieved  under 
the  resale  price  method  are  not  subject 
to  a  mandatory  check  imder  CPI.  For 
purposes  of  the  best  method  rule,  the 
resale  price  method  ordinarily  will 
provide  an  accurate  measure  of  an  arm's 
length  iBsult  if  the  controlled  taxpayer 
performs  a  distribution  function  and 
does  not  add  substantial  value  to  the 
goods  tbat  are  distributed.  Section 
1.482-3T(r){3)  sets  forth  specific 
guidance  wiih  respect  to  the  standard  of 
comparability  that  must  be  satisfied  for 
an  uncontrolled  transaction  to  be 
sufficiently  comparable  to  a  controlled 
transaction  under  this  method.  The 
controlled  and  uncontrolled 
transactions  should  involve  distribution 
of  products  wiihin  the  same  broad 
product  categories.  Adjustments  may  be 
made  to  accoimt  for  the  differences 
enumerated  in  §  1.482-lT(c)(3)  between 
the  transactions,  but  only  if  such 
differences  have  a  definite  and 
reasonably  ascertainable  effect  on  gross 
profit. 

Section  1.482-3T(d)  describes  the  cost 
plus  method.  It  is  generally  similar  to 
the  cost  plus  method  under  the  current 
regulations.  As  with  the  resale  price 
method,  the  results  obtained  under  the 
cost  plus  method  are  not  subject  to  a 
mandatory  check  under  the  CPI.  For 
purposes  of  the  best  method  rule,  the 
cost  plus  method  ordinarily  will 
provide  an  accurate  measure  of  an  arm's 
length  result  if  the  controlled  taxpayer 
manufactures  or  assembles  goods  that 
are  sold  to  related  parties.  Section 
1.482-3T(d)(3)  sets  forth  specific 
guidance  wiih  respect  to  the  standard  of 
comparability  that  must  be  satisfied  for 
an  uncontrolled  transaction  to  be 
sufficiently  comparable  to  a  controlled 
transaction  imder  this  method.  The 
controlled  and  uncontioUed 
transactions  should  involve  production 
of  products  within  the  same  broad 
product  categories  or  within  the  same 
industry.  Adjustments  may  be  made  to 
account  for  the  differences  enumerated 
in  S  1.482-lT(c)(2)  between  the 
transactions,  but  only  if  such  differences 
have  a  definite  and  reasonably 
ascertainable  effect  on  gross  profit. 
Section  1.482-3T(d)(3)(iv)  provides  that 
in  determining  an  appropriate  markup 
percentage,  accounting  reclassifications 


may  be  required  to  ensure  consistent 
treatment  of  the  elements  that  enter  into 
the  computation  of  the  production 
price. 

Section  1.482-3T(e)  provides  that 
when  none  of  the  other  entunerated 
methods  can  reasonably  be  applied,  any 
other  reasonable  method  may  be  used. 
A  taxpayer  may  employ  another  method 
only  if  such  method  is  disclosed  on  the 
taxpayer's  U.S.  income  tax  return  and 
the  taxpayer  prepared  contemporaneous 
documentation  supporting  the  method 
adopted.  Such  documentation  must 
explain  why  the  method  selected 
provides  the  most  accurate  measure  of 
an  arm's  length  price.  The  taxpayer 
must  furnish  such  documentation  to  the 
district  director  within  30  days  of  a 
written  request  for  such  documentation. 
Section  1.482-3T{e)(3)  provides  that 
application j)f  a  method  under  §  1.482- 
3T(e]  does  not  in  itself  satisfy  the 
reasonable  cause  and  good  faith 
exception  from  the  application  of 
penalties  under  section  6662(e)  or 
6664(c). 

Section  1.482-3T(f)  provides  rules 
coordinating  the  application  of  the 
tangible  property  rules  with  the  rules 
governing  transfers  of  intangible 
property. 

Section  1.482-4T 

Section  1.482-4T  provides  rules  with 
respect  to  the  transfer  of  intangible 
property.  Three  methods  are  provided: 
the  comparable  uncontrolled 
transactions  method;  the  comparable 
profits  method;  and  other  methods.  In 
addition,  the  proposed  profit  split 
method  would  apply  with  respect  to 
transfers  of  intangibles. 

Section  1. 482-4 T(b)  provides  a 
definition  of  intangible  property  that  is 
similar  to  that  provided  in  the  proposed 
regulations. 

Section  1.482-4T(c)  describes  the 
comparable  uncontrolled  transactions 
(CUT)  method.  UnUke  the  proposed 
regulations,  which  included  two 
comparable  transaction  methods,  only 
one  such  method  is  provided. 
Comments  on  the  proposed  regulations 
asserted  that  the  scope  of  the  first  such 
method  (the  MTM)  was  too  narrow,  and 
further  that  the  CPI  should  not  be  a 
mandatory  check  on  the  results  obtained 
under  the  second  method  (the  CATM). 
In  response  to  these  comments,  the 
MTM  and  the  CATM  have  been 
combined  into  a  single  method,  and  the 
results  obtained  under  this  method  are 
not  subject  to  mandatory  check  under 
the  CPI.  The  removal  of  this  check  is 
offset  by  incorporating  a  reference  to 
profit  potential  in  the  definition  of 
comparability,  reflecting  Congressional 
concern  that  royalty  rates  for  "bigb- 


profit"  intangibles  co\ild  "be  set  on  the 
basis  of  industry  norms  for  transfers  of 
much  less  profitable  items."  General 
Explanation  of  the  Tax  Reform  Act  of 
1986,  H.R.  3838,  Pubhc  Law  99-514 
(May  4, 1987)  at  1014.  For  purposes  of 
the  best  method  rule,  a  result  obtained 
imder  the  CUT  method  generally  will 
provide  the  most  accurate  measiue  of  an 
arm's  lengin  resuii.  Section  1.482- 
4T(c)(2)  sets  forth  specific  guidance 
with  respect  to  the  standard  of 
comparability  that  must  be  satisfied  for 
an  uncontrolled  transaction  to  be 
sufficiently  comparable  to  a  controlled 
transaction  under  this  method.  In 
addition  to  the  factors  enumerated  in 
§  1.482-lT(c)(3),  the  property 
transferred  in  the  two  transactions  must 
be  from  the  same  class  of  intangible 
property,  relate  to  the  same  class  of 
products  or  services,  and  have 
substantially  the  same  profit  potential. 
In  addition,  §  1.482-4T(c)(2)(B)  requires 
that  the  underlying  circumstances  of  the 
two  transactions  must  be  sufficiently 
similar  that  any  differences  can  be 
reflected  by  a  reasonable  number  of 
adjustments  that  have  a  definite  and 
reasonably  ascertainable  effect  on  the 
amoimt  charged.  These  circumstances 
are  similar  to  the  factors  listed  in  the 
final  regulations.  Section  1.482- 
2(d)(2)(iii). 

Section  1.482-4T(d)  provides  that 
when  none  of  the  other  enumerated 
methods  can  reasonably  be  applied,  any 
other  reasonable  method  may  be  used. 
A  taxpayer  may  employ  another  method 
only  if  such  method  is  disclosed  on  the 
taxpayer's  U.S.  income  tax  return,  the 
taxpayer  prepared  contemporaneous 
documentation  supporting  the  method 
adopted,  explaining  why  the  other 
enumerated  methods  cannot  be  applied, 
and  explaining  why  the  method  selected 
provides  the  most  accurate  measure  of 
an  arm's  length  price,  and  the  •axpayer 
furnishes  such  documentation  to  the 
district  director  within  30  days  of  a 
written  request  for  such  documentation. 
Section  1.482-4T(d)(3)  provides  that 
application  of  a  method  under  §  1.482- 
4T(d)  does  not  in  itself  satisfy  tbe 
reasonable  cause  and  good  feith 
exception  from  the  application  of 
penalties  under  section  6662(e)  or 
6664(c). 

Section  1.462-4T(e)  provides  special 
rules  for  the  transfer  of  intangible 
property.  Section  1.482  4T(e)(l) 
provides  that  the  form  of  the 
consideration  for  a  transfer  of  intangtbls 
property  must  be  consistent  with  that 
which  would  be  adopted  by  unrelated 
parties  under  comparable 
circumstances,  and  that  consideration 
normally  should  be  in  the  form  of  a 
royalty. 
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Section  1.482-4T(e)(2Ki)  provides 
that  if  an  intangible  is  transrerred  for  a 
period  in  excess  of  one  year,  the 
consideration  charged  is  generally 
subject  to  annual  adjustment  to  ensiue 
that  it  is  commensurate  with  the  income 
attributable  to  the  intangible.  This 
provision  is  required  by  the  1986 
amendment  to  section  482. 

Section  1.482-4T(e)(2)(ii)  sets  forth 
two  exceptions  from  this  rule.  In 
response  to  comments  on  the  proposed 
regulations  that  indicated  that  the  scope 
of  the  exceptions  in  the  proposed 
regulations  was  too  narrow,  the  scope  of 
the  exceptions  from  periodic 
adjustments  has  been  broadened.  The 
first  exception  provides  that  no  periodic 
adjustment  will  be  made  if  certain 
specified  conditions  are  met,  including 
that  the  controlled  taxpayers  entered 
into  a  written  license  agreement  with  a 
comparable  term  to  an  actual  license 
agreement  between  uncontrolled 
taxpayers,  the  consideration  charged 
was  an  arm's  length  amoimt  under  the 
CUT  method  for  the  first  year  in  which 
substantial  royalties  were  required  to  be 
paid  under  the  agreement,  the 
comparable  license  agreement  generally 
did  not  permit  changes  to  the  royalty, 
and  the  aggregate  profits  earned  by  the 
controlled  transferee  bom  the 
exploitation  of  the  intangible  fall  within 
a  range  of  the  profits  that  were 
anticipated  when  the  Ucense  agreement 
was  executed.  The  second  exception  is 
generally  similar,  except  that  it  applies 
if  the  consideration  was  determined  to 
be  arm's  length  under  any  method  other 
than  the  CUT  method. 

Section  1.482-4T{e){3)  provides  rules 
for  identifying  the  controlled  party  that 
is  considered  the  developer  of  an  item 
of  intangible  property  that  are  similar  to 
the  rules  set  forth  in  the  proposed 
regulations. 

Section  1.482-4T(e)(4)  clarifies  that 
the  arm's  length  consideration  for  an 
intangible  is  not  limited \o  the 
prevailing  rates  in  an  incjustry  or  the 
rates  paid  in  any  uncontrolled 
transactions  that  do  not  meet  the 
requirements  of  the  CUT  method.  This 
provision  was  included  to  clarify  that 
arm's  length  consideration  in  a 
controlled  transaction,  particularly  for 
non-routine  intangibles  that  are  not 
ordinarily  transferred  between 
uncontrolled  taxpayers,  may  not  be 
limited  by  the  amount  of  consideration 
identified  in  uncontrolled  transactions. 

Section  1.482-4T(e){5),  relating  to 
lump  sum  payments,  is  reserved. 

Section  1.482-5T 

Section  1.48^5T  describes  the 
comparable  profits  method.  The 
comparable  profits  method  reUes  on  the 


general  principle  that  similarly  situated 
taxpayers  will  tend  to  earn  similar 
returns  over  a  reasonable  period  of  time. 
In  broad  outline  this  method  is  similar 
to  the  comparable  profits  method  set 
forth  under  the  proposed  regulations. 
Although  this  method  is  included  in  the 
methods  available  under  both  §§  1.482- 
3T  (tangible  property)  and  1.482-4T 
(intangible  property),  in  response  to 
comments  it  no  longer  provides  a 
mandatory  check  on  the  results  obtained 
under  other  methods.  This  method 
generally  will  provide  an  acciuate 
measure  of  an  arm's  length  result  unless 
the  tested  party  uses  a  valuable,  non- 
routine  intangible  that  is  either  (1) 
acquired  from  uncontrolled  taxpayers, 
and  the  tested  party  assumes  significant 
risks  and  possesses  the  right  to 
significant  economic  benefits  from  the 
use  of  the  intangible,  or  (2)  is  self- 
developed.  The  comparable  profits 
method  generally  will  not  provide  an 
accurate  measure  of  an  arm's  length 
result  in  cases  involving  non-routine 
self-developed  intangibles  or  many 
intangibles  that  were  acquired  from 
third  parties  because  it  will  be  difficult, 
if  not  impossible,  to  locate  imcontrolled 
taxpayers  that  also  possess  comparable 
intangible  property,  and  the  comparable 
profits  method  could  understate  the 
income  properly  attributable  to  such 
assets. 

Section  1.482-5T(b)  provides  that  the 
tested  party  generally  will  be  the 
controlled  taxpayer  that  performs  the 
simplest  and  therefore  most  easily 
compared  operations.  In  the  case  of  the 
license  of  intangible  property,  this  party 
norinally  will  be  the  licensee.  Generally 
the  comparable  profits  method  will  be 
applied  separately  to  each  industry 
segment  (as  defined  under  the  section 
6038A  regulations).  In  addition,  the 
comparable  profits  method  only  is 
applied  after  taking  into  account  all 
other  adjustments  under  section  482. 

Section  1.482-5T(c)  provides  that  the 
standard  of  comparability  required  to 
apply  this  method  is  not  as  strict  as 
under  other  methods.  Some  diversity 
between  the  transactions,  products  and 
functions  of  the  controlled  and 
uncontrolled  taxpayers  is  acceptable. 
The  degree  of  comparabihty  achieved 
will,  however,  affect  the  reliability  of 
the  results,  and  the  size  of  the  arm's 
length  range,  as  discussed  below. 

Section  1.482-5T(c)(2)  describes  a 
number  of  adjustments  that  should  be 
(but  are  not  required  to  be)  made  with 
respect  to  the  comparable  parties.  Such 
adjustments  are  made  only  to  the  extent 
that  they  have  a  definite  and  reasonably 
ascertainable  effect  on  operating  profits. 
Accounting  reclassifications  also  may  be 


made  to  ensiue  that  various  items  are 
measured  consistently. 

Section  1.482-5T(d){i)  provides  that  a 
resuh  will  be  an  arm's  length  result  if 
it  falls  within  the  range  of  constructive 
operating  profits,  based  on  a  single 
profit  level  indicator,  derived  from 
comparable  parties.  As  under  the 
comparable  profits  method  of  the 
proposed  regulations,  constructive 
operating  profit  is  calculated  by 
measuring  profit  level  indicators  of 
uncontrolled  taxpayers,  and  applying 
those  indicators  to  the  financial  data  of 
the  tested  party  to  measure  an  arm's 
length  result  for  the  tested  party. 

Unlike  the  other  methods, 
§  1.4825T(d)(ii)  provides  that  the  arm's 
length  range  can  be  determined  in  two 
ways,  depending  on  the  degree  of 
comparability  between  the  tested  party 
and  the  uncontrolled  taxpayers  and  the 
adjustments  that  were  made  to  accoimt 
for  any  differences.  If  the  adjustments 
described  in  §  1.4825T(c)(2)  have  been 
made,  the  arm's  length  range  will 
include  all  the  results  obtained,  as  with 
the  other  methods.  If,  however,  the 
specified  adjustments  are  not  made,  the 
range  will  be  limited  to  either  the 
interquartile  range,  or  the  range 
determined  by  some  other  statistically 
valid  method.  In  the  latter  case  the 
comparable  profits  method  cannot  be 
used  if  there  are  less  than  four 
comparable  parties. 

Section  1.482-5T(e)  describes  the 
profit  level  indicators  that  may  be  used 
under  the  comparable  profits  method. 
They  include  two  types  of  measures: 
The  rate  of  return  on  capital  employed 
and  financial  ratios.  Financial  ratios 
include  the  ratio  of  operating  profit  to 
sales  and  the  ratio  of  grass  profit  to 
operating  expenses.  Finally,  §  1.482- 
5T{e)(3)  provides  that  other  reliable 
measures  may  be  employed. 

Section  1.482-5T(l)  sets  forth  a 
number  of  definitions  that  are  relevant 
for  purposes  of  the  comparable  profits 
method. 

Section  1.482-6T 

Section  1.482-6T,  which  deals  with 
the  profit  split  method,  is  reserved 
under  these  temporary  regulations. 
However,  the  provisions  of  the  profit 
split  method  are  proposed  in  the 
accompanying  notice  of  proposed 
rulemaking. 

Advance  Pricing  Agreements 

Based  on  the  Service's  experience  to 
date  with  the  advance  pricing  agreement 
program,  as  well  as  favorable  comments 
received  in  response  to  the  proposed 
regulations,  the  principle  of  advance 
pricing  agreements  continues  to  be  an 
integral  component  of  the  Service's 
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overall  section  482  compliance  efibrL 
The  Service  may  execute  an  advance 
pricing  agreement  addressing  the 
prospective  application  of  section  482  to 
any  transaction  between  or  among 
members  of  a  controlled  group.  Sudi 
agreements  may  also  address  any 
collateral  income  tax  consequences 
related  to  such  transactions.  Where  an 
advance  pricing  agreement  is  in  effect, 
an  allocation  under  section  482  is 
permitted  only  to  the  extent  provided  in 
the  agreement.  The  procedures  for 
obtaining  an  advance  pricing  agreement 
are  contained  in  Revenue  Procedure  91- 
22, 1991-1  C.B.  526. 

Special  Analyses 

It  has  been  determined  that  these 
regulations  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  Regulatory  Impact  Analysis 
is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and,  therefore,  a  final 
Regulatory  FlexibiHty  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Intnnal  Revenue  Code,  a  copy  of 
these  regulations  will  be  submitted  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  their  impact  on  small 
business 

Drafting  Information 

Personnel  from  the  Internal  Revenue 
Service  and  Treasury  Department 
participated  in  developing  these 

regulations. 

List  of  Subjects 

26  CFR  1.481-1  Through  1.483-2T 

Accounting,  Income  taxes.  Reporting 
and  recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  I—INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1966 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  removing  the 
entry  far  "§  1.482-2"  and  adding  new 
citations  in  numerical  order  to  read  as 
follows: 

Autharity:  26  U.S.C.  7805.  •  •  •  Section 
1.482-lT  also  issued  under  26  U.S.C  «&2 
and  936.  Section  1.4&2-2T  also  issued  under 


26  U.S.C  482.  Section  1.482-3T  also  issued 
under  26  U.S.C.  482.  Section  1.482-4T  also 
issued  under  26  U.S.C  482.  Section  1.482- 
5T  also  issued  under  26  U.S.C  482.  Section 
1.462-2A  also  issued  under  26  U.S.C  482. 

Ml -482-1  and  1.482-2    [n«da*ignat»d as 
Sf  1.482-1A  and  1.482-2A] 

Par.  la.  Sections  1.482-1  and  1.482- 
2  are  redesignated  §  1.482-1  A  and 
§  1.482-2A  and  an  imdesignated 
centerheading  preceding  §  1.482-lA  is 
added  to  read  as  follows: 

Regulations  Applicable  for  Taxable 
Years  Beginning  on  or  Before  April  21, 
1993 

Par.  2.  Sections  1.482-OT  through 
1.482-7T  are  added  to  read  as  follows: 

§1.482-0T    OutHna  of  ragulatiorM  ufMtor 
section  482. 

This  section  lists  the  major  headings 
for  §  1.482-lT  through  §  1.482-5T. 

§  1.482-1  T    Allocation  of  income  and 
deductions  among  taxpayers 

(a)  In  general. 

(1)  Purpose  and  scope. 

(2)  Autnority  to  make  allocations. 

(3)  Taxpayer's  use  of  section  482. 

(b)  Ami's  length  standard. 

(1)  In  general. 

(2)  Aim's  length  methods, 
(i)  Methods. 

(ii)  Selection  of  category  of  method 

applicable  to  transaction. 
(Hi)  Choice  of  method. 

(A)  Best  method  rule. 

(B)  Multiple  methods. 

(C)  Examples. 

(c)  Comparabihty. 

(1)  In  general. 

(i)  Basic  bctors  to  be  evaluated, 
(ir)  Basic  types  of  comparables. 

(2)  Standard  of  comparability, 
(i]  In  general 

(ii)  Comparability  adjustments, 
(iii)  Example. 

(iv)  Standards  of  comparability  imder 
specific  methods. 

(3)  Factors  for  determining  comparability, 
(i)  Functional  analysis. 

(ii)  Analysis  of  risks. 

(A)  In  general. 

(B)  Determination  of  party  that  beers  risk 
and  income  commensurate  with  risk. 

(C)  Documentation  of  risks  assiuned. 

(D)  Consistent  allocation  of  risk. 

(E)  Examples. 

(iii)  Contractual  terms, 
(iv)  Economic  conditions, 
(v)  Property  or  services. 

(4)  Special  circumstances, 
(i)  Market  share  strategy. 

(ii)  Different  geographic  maikets. 

(A)  In  general. 

(B)  Example. 

(C)  Location  savings. 
XP)  Example. 

(iii)  Isolated  transactions, 
(iv)  Mineral  transactions. 

(d)  Scope  of  review. 
(1)  In  general. 

(i)  Intent  to  evade  or  avoid  tax  not  a 
prerequisite. 


(ii)  Realization  of  income  not  a 
prerequisite. 

(A)  In  geneiaL 

(B)  Example. 

(iii)  Nonrecognition  provisions  may  not  bar 

allocation, 
(iv)  Consolidated  returns. 

(2)  Limitations  on  allocations. 

(i)  No  allocation  where  results  are  within 
arm's  length  range. 

(A)  In  general. 

(B)  Determination  of  arm's  length  range. 

(C)  Adjustment  where  taxpayer's  results 
are  oiitside  arm's  length  range. 

(D)  Arm's  length  range  not  prerequisite  to 
allocation. 

(E)  Examples. 

(ii)  Allocations  apply  to  results,  not 

methods, 
(iii)  Example. 

(3)  Rules  relating  to  allocations  under 
section  482. 

(i)  Aggregation  of  transactions. 

(A)  In  general. 

(B)  Examples. 

(ii)  Contractual  arrangements. 

(iii)  Allocation  based  on  taxpayer's  actual 

transactions, 
(iv)  Example, 
(v)  Multiple  year  data. 

(A)  In  general. 

(B)  Circumstances  warranting 
consideration  of  multiple  year  data. 

(C)  Comparable  effect  over  comparable 
period. 

(D)  Examples. 

(vi)  Product  lines  and  statistical 
techniques. 

(e)  Collateral  adjustments  with  respect  to 

allocations  imder  section  482. 

(1)  In  general. 

(2)  Compensating  adjustments, 
(i)  In  general. 

(ii)  Treatment  of  adjustments, 
(iii)  Pattern  of  abuse, 
(iv)  Example. 

(3)  Correlative  allocations, 
(t)  In  general. 

(ii)  Maimer  of  carrying  out  correlative 

allocation, 
(iii)  Events  triggering  coirelative  allocation 
(iv)  Examples. 

(4)  Adjustments  to  conform  accounts  to 
retlect  section  482  allocations. 

(5)  Setoffs, 
(i)  In  general, 
(ii)  Exairples. 

(f)  Special  rules. 

(1)  Small  taxpayer  safe  harbor, 
(i)  In  general. 

(ii)  Eligible  taxpayer, 
(iii)  Aggregation. 

(iv)  Election  to  apply  the  appropriate 
measure  of  profitability. 

(2)  Effect  of  foreign  legal  restrictions 
(Reserved). 

(3)  Coordination  with  section  936. 
(i)  Cost  sharing  under  section  936. 
(ii)  Use  of  terms. 

(g)  Definitions. 

(h)  Effective  dates.  ° 

§  1 .  482-27   Dtitttnaination  oj  taxaoie 
income  in  specific  situations 

(a)  (Reserved). 

(b)  (Reserved). 
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(c1  [Reserved]. 

(d)  Transfer  of  property. 

§  t.482-3T    Methods  to  determine  taxable 
income  in  connection  with  a  transfer  of 
tangible  property 

(a)  In  general. 

(b)  Comparable  uncontrolled  price  method. 

(1)  In  general. 

(2)  Standard  of  comparability, 
(i)  In  general. 

(ii)  Factors  for  determining  comparability 

and  required  adjustments, 
(iii)  Arm's  length  range, 
(iv)  Examples. 

(c)  Resale  price  method. 

(1)  In  general. 

(2)  Determination  of  aim's  length  price, 
(i)  In  general. 

(ii)  Applicable  resale  price, 
(iii)  Appropriate  gross  profit, 
(iv)  Arm's  length  range. 

(3)  Standard  of  comparability, 
(i)  In  general. 

(ii)  Adjustments  for  differences  between 

controlled  and  uncontrolled 

transactions, 
(iii)  Sales  agent. 

(4)  Examples. 

(d)  Cost  plus  method. 

(1)  In  general. 

(2)  Determination  of  arm's  length  price, 
(i)  In  general. 

(ii)  Appropriate  gross  profit  markup, 
(iii)  Consistency  in  accounting, 
(iv)  Aim's  length  range. 

(3)  Standard  of  comparability, 
(i)  In  general. 

(ii)  Adjustments  for  differences  between 

controlled  and  imcontrolled 

transactions, 
(iii)  Purchasing  agent. 

(4)  Examples. 

(e)  Other  methods. 

(1)  In  general. 

(2)  Conditions  ba  taxpayer's  use  of  other 
methods. 

(3)  Coordination  with  penalty  provisions. 

(f)  Coordination  with  intangible  property 

rules. 

§  1.482-4T    Methods  to  determine  taxable 
income  in  connection  with  a  transfer  of 
intangible  property 

(a)  In  general. 

(b)  Definition  of  intangible. 

(c)  Comparable  imcontrolled  transaction 

method. 

(1)  In  gennral. 

(2)  Standard  of  comparability, 
(i)  In  general. 

(ii)  Factors  to  be  considered  in  determining 
comparability. 

(A)  Comparable  intangible  property. 

(B)  Comparable  circumstances, 
(iii)  Arm's  length  range. 

(iv)  Examples. 

(d)  Other  methods. 

(1)  In  general. 

(2)  Conditions  for  taxpayer's  use  of  other 
methods. 

(3)  Coordination  wdth  penalty  provisions. 

(e)  Special  rules  for  transfiars  of  intangible 

property. 

(1)  Form  of  consideration. 

(2)  Periodic  adjustments. 


(i)  General  rule, 
(ii)  Exceptions. 

(A)  Comparable  uncontrolled  transactions. 

(B)  Methods  other  than  comparable 
uncontrolled  transaction. 

(3)  Development  of  an  intangible, 
(i)  Identification  of  the  developer. 

(ii)  Allocations  with  respect  to  transfers  by 

the  developer, 
(iii)  A' locations  with  respect  to  assistance 

provided  to  the  developer, 
(iv)  Examples. 

(4)  Consideration  not  artificially  limited. 

(5)  Lump  sum  payments  (Reserved). 

§  1 .  482-5T    Comparable  profits  method 

(a)  In  general. 

(b)  Tested  party. 

(1)  In  general. 

(2)  Determination  by  industry  segment 

(3)  Adjustments  for  tested  party. 

(c)  Selection  of  comparable  parties. 

(1)  Comparability. 

(2)  Adjustments  to  comparable  parties. 

(d)  Determination  of  arm's  length  result. 
(1)  In  general. 

t2)  Arm's  length  range. 

(e)  Profit  level  indicators. 

(1)  Rate  of  return  on  capital  employed. 

(2)  Financial  ratios. 

(3)  Other  profit  level  indicators. 

(f)  Definitions. 

(g)  Examples. 

§  1.482-€T   Profit  split  method.  [Reserved]. 
§  1.482-7T    Cost  sharing.  [Reserved] 

SI. 482-1 T    Allocatton  of  income  and 
(toductiofM  among  taxpayers 

(a)  In  genera/— (1)  Purpose  and  scope. 
The  purpose  of  section  482  is  to  ensure 
that  taxpayers  clearly  reflect  income 
attributable  to  controlled  transactions, 
and  to  prevent  the  avoidance  of  taxes 
with  respect  to  such  transactions. 
Section  482  places  a  controlled  taxpayer 
on  a  tax  parity  with  an  uncontrolled 
taxpayer  by  determining  the  true  taxable 
income  of  the  controlled  taxpayer  in  a 
manner  that  reasonably  reflects  the 
relative  economic  activity  undertaken 
by  each  taxpayer.  This  §  1.482-lT  sets 
forth  general  principles  and  guidelines 
to  be  followed  under  section  482. 
Section  1.482-2T  provides  rules  for  the 
determination  of  the  true  taxable 
income  of  controlled  taxpayers  in 
speciHc  situations,  including  controlled 
transactions  involving  loans  or 
advances,  services,  and  property. 
Sections  1.482-3T  through  1.482-5T 
elaborate  on  the  rules  that  apply  to 
controlled  transactions  involving 
property. 

(2)  Authority  to  make  allocations.  If  a 
controlled  taxpayer  has  not  reported  its 
true  taxable  income,  the  district  director 
may  make  allocations  between  or  among 
the  members  of  a  controlled  group.  In 
such  cases,  the  district  director  may 
allocate  income,  deductions,  credits, 
allowances,  basis,  or  any  other  item  or 
element  affecting  taxable  income 
(referred  to  as  "allocations").  The 


appropriate  allocation  may  take  the 
form  of  an  increase  or  decrease  in  any 
relevant  amoimt. 

(3)  Taxpayer's  use  of  section  482. 
Section  482  grants  no  right  to  a 
controlled  taxpayer  to  apply  the 
provisions  of  section  482  at  will  or  to 
compel  the  district  director  to  apply 
such  provisions.  However,  section  482 
does  not  limit  a  taxpayer's  ability  to 
report  its  true  taxable  income  with 
respect  to  its  controlled  transactions.  A 
controlled  taxpayer  may  report  the 
results  of  its  controlled  transactions 
based  upon  prices  different  from  those 
actually  charged  if  necessary  to  reflect 
an  arm's  length  result.  If  reported  results 
differ  from  transactional  results 
recorded  in  the  regular  books  and 
records  of  the  taxpayer,  such  difference 
must  be  accounted  for  in  accordance 
with  the  provisions  of  §  1.482-lT{e)(2) 
(regarding  com{>ensating  adjustments). 
A  taxpayer  that  fails  to  report  its  true 
taxable  income  with  respect  to  its 
controlled  transactions  may  be  subject 
to  penalties  under  section  6662(e)  and 
other  applicable  sections. 

(b)  Arm's  length  standard— {1)  In 
general.  In  determining  the  true  taxable 
income  of  a  controlled  taxpayer,  the 
standard  to  be  applied  in  every  case  is 
that  of  a  taxpayer  dealing  at  arm's  length 
with  an  uncontrolled  taxpayer.  A 
controlled  transaction  meets  the  arm's 
length  standard  if  the  results  of  that 
transaction  are  consistent  with  the 
results  that  would  have  been  realized  if 
imcontrolled  taxpayers  had  engaged  in 
a  comparable  transaction  under 
comparable  circumstances.  Thus,  for 
purposes  of  section  482,  the  "arm's 
length  result"  of  a  controlled  transaction 
is  the  amount  of  consideration  that 
would  have  been  charged  or  paid  (or  the 
profits  that  would  have  been  earned)  in 
comparable  transactions  between 
uncontrolled  taxpayers.  The 
comparability  of  controlled  and 
uncontrolled  transactions  must  be 
determined  under  the  provisions  of 
paragraph  (c)  of  this  section. 

(2)  Arm's  length  methods — (i) 
Methods.  Sections  1.482-2T  through 
1.482-6T  provide  specific  methods  to  be 
used  by  the  district  director  to  test 
whether  transactions  between  or  among 
members  of  the  controlled  group  satisfy 
the  arm's  length  standard,  and  if  they  do 
not,  to  determine  the  arm's  length 
results. 

(ii)  Selection  of  category  of  method 
applicable  to  transaction.  The  methods 
listed  in  §  1.482-2T  apply  to  different 
types  of  transactions  [i.e.,  transfers  of 
property,  services,  loans  or  advances, 
and  rentals).  Accordingly,  the  district 
director  must  select  the  appropriate 
method  or  methods  applicable  to 
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controlled  transactions,  and  may  apply 
different  methods  to  related  transactions 
where  such  transactions  are  most 
reasonably  tested  on  a  separate  basis. 
For  example,  where  services  are 
provided  in  connection  with  the  transfer 
of  property,  the  district  director  may 
find  it  appropriate  to  separately  apply 
the  methods  applicable  to  services  and 

f>roperty  in  order  to  determine  an  arm's 
ength  result.  In  addition,  other 
applicable  provisions  of  the  Code  may 
affect  the  characterization  of  a 
transaction,  and  therefore  affect  the 
methods  applicable  under  section  482. 
For  example,  section  483  may 
characterize  a  portion  of  certain 
deferred  payments  as  interest  income. 

(iii)  Choice  of  method— {A)  Best 
method  rule.  The  arm's  length  result  of 
a  controlled  transaction  must  be 
determined  under  the  method  that 
provides  the  most  accuirate  measure  of 
an  arm's  length  result  under  the  facts 
and  circumstances  of  the  transaction 
under  review.  The  factors  to  be 
considered  in  selecting  a  method 
include  the  completeness  and  accuracy 
of  the  data  used  to  apply  each  method, 
the  degree  of  comparability  between 
controlled  and  uncontrolled 
transactions,  and  the  number, 
magnitude,  and  accuracy  of  the 
adjustments  required  to  apply  each 
method.  An  arm's  length  result  may  be 
determined  under  any  of  the  available 
methods  without  first  estabUshing  the 
inapplicability  of  any  other  method.  If 
additional  evidence  becomes  available 
permitting  the  application  of  another 
method  that  is  more  accurate,  the 
district  director  will  apply  such  method 
to  determine  an  arm's  length  result. 
Additional  guidance  concerning  the 
circumstances  under  which  particular 
methods  may  be  applicable  is  provided 
under  the  description  of  each  method  in 
§§  1.482-2T  through  1.482-6T.  The  rule 
of  this  paragraph  (b)(2)(iii)(A)  is 
hereinafter  referred  to  as  the  "best 
method  rule." 

(B)  Multiple  methods.  If  two  or  more 
methods  produce  inconsistent  results, 
the  best  method  rule  will  be  applied  to 
select  the  method  that  provides  the  most 
accurate  determination  of  an  arm's 
length  result  under  the  facts  and 
circumstances,  without  establishing  a 
priority  or  presumption  of  correctness  to 
any  one  method.  If  the  best  method  rule 
does  not  clearly  indicate  which  method 
should  be  preferred,  and  additional 
factor  that  may  be  taken  into  accoimt  in 
selecting  a  method  is  whether  any  of  the 
competing  methods  produce  results  that 
are  consistent  with  the  results  obtained 
under  another  appropriate  method. 
Further,  in  choosing  between  two  or 
more  applications  of  the  same  method 


that  produce  different  results,  the  fact 
that  another  method  produces  results 
that  are  consistent  with  one  or  more  of 
the  competing  applications  may  be 
taken  into  account. 

(C)  Examples.  TTie  following 
examples  illustrate  this  paragraph 
a))(2)(iii). 

Example  1.  (i)  Manuco  manufectures 
televisions  that  it  sells  to  Sub,  its  wholly 
owned  distributor.  Sub  resells  the  televisions 
to  unrelated  retailers.  To  test  whether  the 
price  Sub  paid  to  Manuco  is  at  aim's  length, 
the  district  director  uses  data  from  Unco,  an 
uncontrolled  distributor,  to  apply  the  resale 
price  method.  Numerous  substantial 
adjustments  are  made  to  Unco's  gross  profit 
margin  to  reflect  differences  between  the 
controlled  and  uncontrolled  transactions. 
This  application  of  the  resale  price  method 
indicates  that  the  price  Sub  paid  Manuco  for 
the  televisions  was  not  an  arm's  length  price. 

(ii)  Sub,  however,  provides  to  the  district 
director  data  regarding  an  imcontrolled 
transaction  that,  with  a  small  nimiber  of 
minor  adjustments,  pennits  the  district 
director  to  apply  the  comparable 
uncontrolled  price  method,  and  indicates 
that  the  pricQ  Sub  paid  Manuco  was  an  arm's 
length  price. 

(iii)  Because  it  requires  fewer  and  smaller 
adjustments  in  this  situation,  the  comparable 
uncontrolled  price  method  provides  the  most 
accurate  measure  of  the  arm's  length  price. 
Therefore,  pursuant  to  the  l)est  method  rule 
of  paragraph  (b)(2)(iii)(A)  of  this  section  the 
district  director  uses  the  comparable 
uncontrolled  price  method  to  determine  that 
the  price  Sub  paid  to  Manuco  is  an  arm's 
length  price. 

Example  2.  Markco,  a  foreign  distributor, 
and  Manuco,  a  U.S.  manufacturer,  are 
members  of  the  same  group  of  controlled 
taxpayers.  In  1994,  Markco  buys  radios  from 
Manuco  for  SlO  per  unit  In  1996,  during  an 
audit  for  the  1994  taxable  year,  Manuco 
presents  the  district  director  with 
information  showing  that  an  uncontrolled 
distributor  in  similar  uncontrolled 
transactions  also  bought  radios  for  SlO,  but 
several  adjustments  are  required  to  apply  the 
comparable  uncontrolled  price  method.  On 
the  other  hand,  information  derived  from 
other  uncontrolled  transactions  indicates 
under  the  resale  price  method  that  the  arm's 
length  price  for  the  controlled  transaction 
between  Markco  and  Manuco  is  SI  5.  In 
addition,  application  of  the  comparable  profit 
method  provides  a  range  of  constructive 
operating  profits  that  is  consistent  with  the 
$15  price.  The  consistency  of  the  results  from 
the  application  of  the  resale  price  method 
with  the  results  from  the  application  of  the 
comparable  profits  method  may  be  taken  into 
account  in  selecting  which  method  to  use  to 
test  whether  the  SlO  paid  by  Markco  to 
Manuco  Is  an  arm's  length  price. 

Example  3.  To  determine  whether  the  price 
paid  by  controlled  taxpayer,  Corp,  to  Its 
wholly  owned  subsidiary  for  a  product  was 
at  arm's  length,  the  district  director  applies 
the  comparable  uncontrolled  price  method  to 
data  from  three  different  uncontrolled 
transactions,  UTl,  UT2,  and  UT3.  These 
three  applications  of  the  comparable 


uncontrolled  price  method  produce  di^rent 
results.  To  determine  whether  the  three 
applications  of  the  comparable  uncontrolled 
price  method  are  within  the  arm's  length 
range  as  provided  in  $  1.482-lT(d)(2)(i),  the 
district  (hrector  applies  a  second  method. 
The  results  of  UTl  and  UT3  under  the 
comparable  uncontrolled  price  method  are 
consistent  with  the  results  obtained  from  the 
application  of  the  second  method.  The 
application  of  the  second  method,  however, 
produces  results  that  deviate  from  the  results 
obtained  from  the  application  of  the 
comparable  uncontrolled  price  method  with 
respect  to  UT2.  The  consistency  of  the  results 
from  UTl  and  UT3  with  the  application  of 
the  second  method  may  be  taken  into 
account  by  the  district  director  in 
determining  the  arm's  length  price  for  the 
transaction  under  review. 

(c)  Comparability— {I)  In  general— {i) 
Basic  factors  to  be  evaluated.  The  arm's 
length  character  of  a  controlled 
transaction  is  tested  by  comparing  the 
results  of  that  transaction  with  the 
results  of  uncontrolled  taxpayers 
engaged  in  comparable  transactions 
under  comparable  circumstances.  For 
this  purpose,  the  comparability  of 
transactions  and  circumstances  must  be 
evaluated  using  the  following  factors, 
which  are  further  described  in 
paragraph  (c)(3)  of  this  section — 

(A)  Functions; 

(B)  Risks; 

(C)  Contractual  terms; 

(D)  Economic  conditions;  and 

(E)  Property  or  services. 

(ii)  Basic  types  of  comparables.  The 
relative  importance  of  any  one  of  the 
factors  Usted  may  depend  upon  the 
pricing  method  being  applied.  In 
particular,  some  methods  focus 
primarily  upon  an  analysis  of  whether 
the  controlled  and  imcontrolled 
transactions  involve  the  same  or  similar 
property  or  service  (product 
comparables).  See,  for  example,  the 
comparable  imcontrolled  price  method 
under  §  1.482-3T(b),  and  the 
comparable  uncontrolled  transaction 
method  under  $  1.482-4T(c).  Other 
methods  focus  primarily  upon  an 
analysis  of  whether  the  controlled  and 
uncontrolled  taxpayers  undertake  the 
same  or  similar  functions,  employ 
similar  resources,  and  bear  similar  risks 
(functional  comparables).  See,  for 
example,  the  resale  price  and  cost  plus 
methods  under  §  1.482-3T(c)  and  (d). 
Finally,  other  methods  determine  an 
arm's  length  result  by  ascribing  a  similar 
return  on  capital  to  taxpayers  that  are 
broadly  similar  in  terms  of  products  and 
functions.  See,  for  example,  the 
comparable  profits  method  under 
§  1.482-5T.  While  the  terms  product 
comparables  and  functional 
comparables  describe  the  primary  focus 
of  various  methods,  each  method 
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ordinarily  requires  analysis  of  all  of  the 
foctors  that  affect  comparability  under 
that  method.  In  particular,  the  analysis 
of  functions  and  risks  will  be  essential 
to  the  application  of  any  method.  Thus, 
for  example,  two  transactions  involving 
identical  products  may  not  be 
sufficiently  comparable  for  purposes  of 
the  comparable  uncontrolled  price 
method  if  the  relevant  functions,  risks, 
or  other  factors  described  in  paragraph 
(c)(3]  of  this  section  are  diffiarent. 

(2)  Standard  of  comparability— (i)  In 
general.  For  two  transactions  to  be 
considered  comparable,  an  uncontrolled 
transaction  need  not  be  identical  or 
exactly  comparable  to  the  controlled 
transaction,  but  must  be  sufficiently 
similar  that  it  provides  a  reasonable  and 
reliable  benchmark  for  determining 
whether  the  controlled  transaction  led 
to  an  arm's  length  result. 

(ii)  Comparability  adjustments.  Where 
necessary,  a  reasonable  number  of 
adjustments  may  be  made  to  the  results 
of  an  uncontrolled  transaction  to 
account  for  material  diffisrences  between 
the  controlled  and  uncontrolled 
transactions  if  such  differences  have  a 
definite  and  reasonably  ascertainable 
effect  on  prices  or  profits.  Such 
adjustments  should  be  based  on 
commercial  practices,  economic 
principles,  or  statistical  analyses,  as 
applied  to  the  available  data.  If  the 
differences  can  be  reflected  by  such 
adjustments,  then  the  price,  profit,  or 
margin  of  the  uncontrolled  transaction, 
as  adjusted,  constitutes  the  arm's  length 
result  for  the  controlled  transaction. 

(iii)  Example.  The  following  example 
illustrates  paragraph  (c](2](ii]  of  this 
section. 

Example,  (i)  FS  manuiactures  product  XX 
and  sells  that  product  to  its  parent 
corporation,  P.  FS  also  sells  product  XX  to 
uncontrolled  taxpayers  at  a  price  of  $100  per 
unit.  Except  for  the  volume  of  each 
transaction,  the  sales  to  P  and  to 
uncontrolled  taxpayers  fake  place  under 
substantially  the  same  economic  conditions 
and  contractual  terms.  In  uncontrolled 
transactions,  FS  offers  a  2%  discount  for 
quantities  of  20  per  order,  aiul  a  S%  discount 
for  quantities  of  100  per  order,  if  P  purchases 
product  XX  in  quantities  of  60  per  order,  it 
may  be  assumed  that  the  arm's  length  price 
to  P  would  be  $100,  less  a  discount  of  3.5%. 

(it)  If  P  pmrchases  product  XX  in  quantities 
of  1,000  per  order,  in  the  al>sence  of  further 
information  about  uncontrolled  transactions 
at  similar  order  quantities,  a  volume  discount 
greater  than  5%  can  be  assumed  only  on  the 
basis  of  proper  economic  and  statistical 
analysis,  not  necessarily  a  linear 
extrapolation  from  the  2%  and  5%  catalog 
discounts  applicable  to  sales  of  20  and  100 
units,  respectively. 

(iv)  Standards  (^comparability  under 
specific  methods.  The  general  standards 


of  comparability  provided  in  this 
paragraph  (c)(2}  are  subject  to 
modificatioD  under  the  specific 
provisions  of  certain  applicable 
methods.  For  example,  the  provisions  of 
§  1.482-3T(b)  impose  stricter  limitations 
on  the  adjustments  that  are  permitted 
for  purposes  of  the  comparable 
uncontrolled  price  method.  Further,  in 
connection  with  each  of  the  methods. 
§§  1.482-T  through  1.482-5T  provide 
more  detailed  gviidance  concerning  the 
fJBctors  described  in  paragraph  (c)(3)  of 
this  section. 

(3)  Factors  for  determining 
comparability.  The  following  factors 
must  be  considered  in  determining 
whether  two  transactions  are 
comparable.  In  addition,  in  certain  cases 
involving  special  circumstances,  the 
rules  under  paragraph  (c)(4)  of  this 
section  must  be  considered. 

(i)  Functional  analysis.  The 
determination  of  whether  controlled 
and  uncontrolled  transactions  are 
comparable  requires  a  comparison  of  the 
functions  performed  by  the  controlled 
and  imcontrolled  taxpayers.  This 
comparison  is  based  upon  a  functional 
analysis,  which  identifies  and  compares 
the  economically  significant  activities 
actually  undertaken  or  to  be  undertaken 
by  the  taxpayers  in  both  controlled  and 
uncontrolled  transactions.  A  functional 
analysis  is  not  a  pricing  method  and 
does  not  itself  determine  the  arm's 
length  result  for  the  controlled 
transaction  imder  review.  Functions 
that  may  need  to  be  accoimted  for  in 
determining  the  comparability  of  two 
transactitms  include  research  and 
development;  product  design  and 
engineering;  manufacturing  or  process 
engineering;  product  fabrication, 
extraction,  and  assembly;  purchasing 
and  materials  management;  marketing 
and  distribution  functions  including 
inventory  management,  warranty 
administration^and  advertising  and 
marketing  activities;  transportation  and 
warehousing;  and  managerial,  legal, 
accounting  and  finance,  credit  and 
collection,  training,  and  personnel 
management  services. 

(ii)  Analysis  of  risk — (A)  In  general. 
The  determination  of  whether 
controlled  and  uncontrolled 
transactions  are  comparable  requires  a 
comparison  of  the  risks  borne  in  each 
transaction.  This  comparison  ordinarily 
consists  of  a  two-step  analysis.  First,  the 
district  director  must  determine  which 
controlled  taxpayer  bears  the  risks 
associated  with  the  transaction,  which 
includes  a  consideration  of  whether  the 
income  earned  by  that  controlled 
taxpayer  over  a  reasonable  period  of 
time  is  commensurate  with  the  risk 
assumed.  Second,  the  district  director 


must  determine  whether  the  risks  borne 
by  the  controlled  taxpayer  are 
comparable  to  those  borne  by  the 
uncontrolled  taxpayer.  Risks  that 
ordinarily  must  be  considered  include 
market  risks  including  fluctuations  in 
cost,  demand,  pricing,  and  inventory 
levels;  risks  assodated  with  the  success 
or  foilure  of  research  and  development 
activities;  financial  risks  including 
fluctuations  in  foreign  currency  rates  of 
exchange  and  interest  rates;  credit  and 
collection  risks;  product  liability  risks; 
and  general  business  risks  related  to  the 
ownership  of  property,  plant,  and 
equipment. 

(B)  Determination  of  party  that  bears 
risk  and  income  commensurate  with 
risk.  In  determining  the  extent  to  which 
a  controlled  taxpayer  actually  bears  a 
risk  and  in  determining  whether  the 
income  earned  by  the  controlled 
taxpayer  over  a  reasonable  period  of 
time  is  commensurate  with  the  risk 
assumed,  the  district  director  will 
evaluate  the  economic  substance  of  the 
corrtrolled  transactions.  In  particular, 
the  district  director  will  determine 
whether — 

(1)  The  controlled  taxpayer  has  a 
reasonable  opportunity  to  realize  an 
economic  benefit  that  is  commensurate 
with  the  risks  assiuned,  and  that  would 
cause  a  similarly-situated  uncontrolled 
taxpayer  to  bear  the  risk  that  the 
controlled  taxpayer  assumed; 

(2)  The  risks  that  the  controlled  ' 
taxpayer  assumed  are  proportionate  to 
its  financial  capacity  to  fund  losses  that 
may  be  expected  to  occur  as  a  result  of 
the  assumption  of  such  risk;  and 

(3)  The  controlled  taxpayer  is  engaged 
in  the  active  conduct  of  a  trade  or 
business  to  which  the  risk  at  issue 
relates,  and  carries  out  substantial 
managerial  and  operational  control  over 
the  principal  business  activities  that 
directly  influence  the  amount  of  income 
or  loss  to  be  realized.  See  §  1.367(a)- 
2T(b)(2)  and  (b)(3). 

(C)  Documentation  of  risks  assumed. 
Notwithstanding  paragraph  (c)(3)(ii)(B) 
of  this  section,  the  district  director  may 
disregard  a  controlled  taxpayer's 
nominal  assumption  of  a  risk  imless 
documentation  reflecting  the  allocation 
of  risks  among  the  controlled  taxpayers 
was  executed  before  the  result  of  such 
risk  was  known  or  reasonably  knowable 
by  any  such  taxpayer,  and  the  actual 
conduct  of  the  controlled  taxpa)rer  is 
consistent  with  such  documentation. 
However,  this  rule  does  not  apply  to 
routine  risks  that  are  assumed  by  a 
controlled  taxpayer  under  normal 
commercial  practices.  Thus,  for 
example,  where  the  risk  of  loss  during 
shipment  is  assigned  under  the  Uniform 
Commercial  Code,  separate 


documentation  of  the  allocation  of  such 
risk  would  not  be  necessary. 

(D)  Consistent  allocation  of  risk. 
Because  parties  dealing  at  arm's  length 
bear  risks  to  obtain  the  potential  for 
greater  retiims  over  a  reasonable  period 
of  time,  the  allocation  of  risks  among 
uncontrolled  taxpayers  is  ordinarily 
consistent  over  such  a  period.  Thus, 
risks  must  also  be  allocated  consistently 
among  controlled  taxpayers  over  such  a 
period,  and  not  reallocated  from  year  to 
year  in  response  to  changes  in  market 
conditions  without  a  corresponding 
change  in  the  transfer  price.  Thus,  for 
example,  a  controlled  taxpayer  that 
experiences  losses  as  the  result  of  its 
assumption  of  market  risk  during  a 
market  downturn,  would  ordinarily  be 
expected  to  receive  greater  retimis 
during  other  periods. 

(E)  Examples.  The  foUownng  examples 
illustrate  this  paragraph  (c){3)(ii). 

Example  1.  FD,  the  wholly-owned  foreign 
distributor  of  USM,  a  U.S.  manufacturer, 
buys  Widgets  from  its  parent  under  a  written 
five-year  contract  that  was  entered  into 
before  any  transaction  between  the  two 
parties.  FD  has  adequate  financial  capacity  to 
fiind  losses  that  may  be  expected  to  occur  as 
a  result  of  the  transaction.  Widgets  are  a  new 
product  in  the  market  in  which  FD  operates. 
Under  the  terms  of  the  contract,  FD  must  buy 
20,000  units  of  widgets  at  S5  per  unit  for 
each  of  the  five  years  of  the  contract,  and  FD 
must  finance  any  marketing  strategies  to 
introduce  Widgets  to  the  foreign  market.  In 
Years  1,  2,  and  3,  a  total  of  only  10,000 
Widgets  were  sold  by  FD  to  unrelated  parties 
at  $11  per  Widget  However,  FD,  as  required 
by  the  contract,  bought  20^,000  units  each 
year.  In  Year  4,  the  demand  for  Widgets  rose 
dramatically.  FD  was  able  to  sell  its  entire 
inventory  of  Widgets  at  $25  per  Widget. 
Because  the  allocation  of  the  market  risks 
borne  by  FD  was  documented  in  a  written 
agreement  entered  into  before  the  result  of 
the  risk  was  known  or  reasonably  knowable, 
and  the  conduct  of  FD  was  consistent  with 
the  economic  substance  of  the  contract,  FD 
will  be  deemed  to  bear  the  market  risL 

Example  2.  The  fects  are  the  same  as  in 
Example  1,  except  that  in  Year  1  FD  has  only 
SIOO.OOO  in  total  capital,  including  loans.  In 
the  subsequent  years  USM  does  not  make  any 
further  capital  contributions  to  FD,  and  FD  is 
unable  to  obtain  any  capital  through  loans 
from  an  unrelated  party.  However,  each  year, 
USM  continues  to  send  20,000  Widgets  to  FD 
and  permits  FD  to  finance  the  purchase 
through  an  extension  of  credit.  Because  FD 
does  not  have  the  financial  capacity  in  Years 
1  and  2  to  finance  the  maiket  risk,  FD  does 
not  in  substance  bear  the  risk. 

Example  3.  A  wholly-owned  foreign 
subsidiary  of  a  U.S.  parent  corporation 
manufoctures  a  product  to  the  design  and 
specifications  of  the  parent  Substantially  all 
of  the  subsidiary's  output  is  sold  to  the 
parent,  and  the  parent  substantially  controls 
the  time  and  volume  of  the  subsidiary's 
production  schedules  in  order  to  coordinate 
the  subsidiary's  output  with  the  parent's  own 
production  and  sales  requirements.  The 


subsidiary  does  not  bear  any  niaii»t  risk 
associated  with  products  sold  to  the  parent 
Because  the  parent  regularly  purchases 
substantially  all  of  the  subdoiary's  output, 
the  result  would  be  the  same  whether  or  not 
there  is  a  written  contract  between  the  parent 
and  subsidiary  that  expressly  provides  for  the 
parent's  purchase  of  the  subsidiary's  output 
Sub  is,  however,  entitled  to  a  return  on  other 
risks  it  may  bear,  such  as  general  business 
risks. 

Example  4.  S,  a  Country  X  corporation, 
manufiactures  small  motors' that  it  sells  to  P, 
its  U.S.  parent.  P  incorporates  the  motors  into 
various  products  that  P  manufactures  and 
sells  to  uncontrolled  customers  located  in  the 
United  States.  The  contract  price  of  the 
motors  sold  to  P  is  expressed  in  Ck>untry  X 
currency.  Thus,  P  documents  that  it  assumes 
all  of  the  currency  risk  associated  with 
fluctuations  in  the  exchange  rate  between  the 
U.S.  dollar  and  the  Country  X  currency  in 
connection  with  the  motor  sales.  In 
determining  whether  the  price  charged  for 
the  motors  is  arm's  length,  the  district 
director  will  consider  whether  P  bears  that 
risk  in  substance,  and  whether  P's  income 
over  a  reasonable  period  of  time  is 
commensurate  with  the  risk  assumed.  For 
this  purpose  the  district  director  will  not 
ordinarily  determine  whether  an 
uncontrolled  purchaser  of  the  motors  would 
have  been  willing  to  assume  the  same  foreign 
currency  risk,  but  rather  will  determine  what 
price  an  uncontrolled  purchaser  would  have 
been  willing  to  pay  for  the  motors  assuming 
it  had,  in  fact,  assumed  the  oirrency  risk 
actually  borne  by  P. 

(iii)  Contractual  terms.  The 
determination  of  whether  the  controlled 
and  uncontrolled  transactions  are 
comparable  requires  a  comparison  of  the 
significant  contractual  terms  that  could 
affect  the  prices  that  would  be  charged 
or  paid,  or  the  profit  that  would  be 
earned  in  the  two  transactions.  These 
terms  include  the  form  of  consideration 
charged  or  paid;  payment  terms  or 
related  financing  arrangements;  the 
volume  of  products  purchased  or  sold;, 
warranty  obligations;  rights  to  updates, 
revisions,  or  modifications;  the  duration 
of  relevant  contracts  and  related 
termination  or  renegotiation  rights;  and 
collateral  transactions  or  ongoing 
business  relationships  between  the 
buyer  and  the  seller,  including 
arrangements  for  the  provision  of 
ancillary  or  subsidiary  services.  If  the 
time  for  payment  of  the  amount  charged 
in  a  controlled  transactirai  differs  from 
the  time  for  payment  of  the  amoimt 
charged  in  an  uncontrolled  transaction, 
the  payment  term  in  the  controlled 
transaction  should  be  adjusted  to  reflect 
the  payment  term  of  the  uncontrolled 
transaction,  even  if  no  interest  would  be 
allocated  or  imputed  under  §  1.482-2(a) 
or  other  applicable  provisions  of  the 
Internal  Revenue  Code  or  regulations. 

(iv)  Economic  conditions.The 
determination  of  whether  the  controlled 


and  uncontrolled  transactions  are 
comparable  requires  a  comparison  of  the 
significant  economic  factors  that  could 
afinact  the  prices  that  would  be  charged 
or  paid,  or  the  profit  that  would  be 
earned  in  the  two  transactions.  These 
factors  include^ 

(A)  The  alternatives  realistically 
available  to  a  bujrer  and  seller, 
respectively; 

(B)  The  similarity  of  geographic 
markets; 

(C)  The  relative  size  of  each  market, 
the  extent  of  the  overall  economic 
development  in  each  market; 

(D)  Tlie  level  of  the  market; 

(E)  The  relevant  market  shares  for  the 
products,  properties,  or  services 
transferred  or  provided; 

(F)  The  location-specific  costs  of  the 
factors  of  production  and  distribution: 
and 

(G)  The  extent  of  competition  in  each 
market  with  regard  to  the  property  or 
services  under  review. 

(v)  Property  or  senrices.  The 
determination  of  whether  controlled 
and  uncontrolled  transactions  are 
comparable  requires  a  comparison  of  the 
property  or  services  transferred  in  the 
transactions.  With  respect  to  transfers  of 
tangible  or  intangible  property,  the 
degree  of  similarity  required  will  vary 
depending  upon  the  method  appUed. 
For  guidance  concerning  the  specific 
standard  of  comparabiUty  applicable  to 
transfers  of  tangible  and  intangible 
property,  see  §$  1.482-3T  through 
1.482-5T. 

(4)  Special  circumstances — (i)  Market 
share  strategy.  In  certain  drcumstanoes, 
the  price  for  a  controlled  transfar  of 
property  may,  for  a  limited  time,  be 
other  than  the  amount  charged  in  an 
otherwise  comparable  uncontrolled 
transaction  because  the  controlled 
transfer  is  subject  to  a  pricing  strategy 
that  is  undertaken  to  enter  new  markets, 
to  increase  a  product's  share  of  an 
existing  market,  or  to  meet  competition 
in  an  existing  mariiet  (market  share 
strategy).  A  controlled  transaction  may 
be  pric»d  in  such  a  manner  only  if  it  can 
be  shown  that  such  price  would  have 
been  charged  in  an  uncontrolled 
transaction  under  comparable 
circumstances,  determined  under  the 
factors  of  paragraph  (c)(3)  of  this 
section,  including  in  particular  the 
analysis  of  risk  under  paragraph 
(c)(3)(ii)  of  this  section.  The  following 
additional  conditions  must  also  be 
met — 

(A)  The  controlled  taxpayer  is 
engaged  in  business  strategies 
reasonably  likely  to  achieve  the 
intended  restilts  (e.g.,  the  distributor 
makes  correspondi^  reductions  in  the 
resale  price  to  uncontrolled  purchasers: 
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the  distributor  engages  in  substantially 
greater  sales  promotion  activities  with 
respect  to  the  product  involved  in  the 
controlled  transfer  than  with  respect  to 
other  products): 

(B)  The  market  share  strategy  is 
reasonably  likely  to  result  in  future 
profits  for  the  controlled  taxpayer  that 
reflect  an  appropriate  return  on  the 
costs  inciirred  to  implement  it; 

(C)  The  market  share  strategy,  the 
related  costs  and  expected  returns,  and 
any  agreement  between  the  controlled 
taxpayers  to  share  the  related  costs  are 
documented  before  the  strategy  is 
implemented;  and 

(D)  The  market  share  strategy  is 
pursued  for  a  period  of  time  that  is 
reasonable  taking  into  consideration  the 
industry  and  product  in  question. 

(ii)  Different  geographic  markets — (A) 
In  general.  Uncontrolled  comparables 
ordinarily  should  be  derived  from  the 
same  geographic  market  in  which  the 
controlled  taxpayer  operates,  since  there 
may  be  significant  differences  in  the 
relevant  costs  and  the  applicable  resale 
price  in  different  markets.  If  information 
from  the  same  market  is  not  available, 
an  imcontrolled  comparable  derived 
frtim  a  different  geographic  market  may 
be  considered  if  adjustments  are  made 
to  accoimt  for  differences  between  the 
two  markets.  If  information  permitting 
such  ad)ustments  is  not  available,  then 
infmnation  derived  from  uncontrolled 
taxpayers  located  in  the  most  similar 
location  for  which  reliable  data  is 
available  may  be  used,  but  use  of  such 
information  may  affect  the  accuracy  of 
the  method  applied  for  purposes  of  the 
best  method  rule.  For  this  purpose,  a 
"geographic  market"  is  any  geographic 
area  in  which  the  market  conditions  for 
the  relevant  product  or  service  are 
substantially  the  same,  and  may  include 
multiple  countries,  depending  on  the 
market  conditions. 

(B)  Example.  The  following  example 
illustrates  paragraph  (c)(4)(ii)(A)  of  this 
section. 

Example.  Manuco,  a  wholly-owned  foreign 
subsidiary  of  P,  a  U.S.  corporation, 
manufactures  products  in  Country  Z  for  sale 
to  P.  Infonnation  on  uncontrolled  taxpayers 
performing  compwrable  functions  under 
com{»rable  circumstances  in  the  same 
geographic  market  is  not  available.  Since 
reliable  data  from  imcontroUed 
manufacturers  in  the  same  geographic  market 
is  unavailable,  adjusted  data  from 
uncontrolled  manufacturers  in  other  markets 
may  be  considered.  In  this  case,  comparable 
uncontrolled  manufacturers  are  found  in  the 
United  States.  Accordingly,  data  from  the 
comparable  U.S.  uncontrolled  manu&cturers, 
as  adjusted  to  account  frjr  diffnences 
between  the  U.S.  and  Country  Z's  geographic 
market,  is  used  to  test  the  aim's  length  pries 
paid  by  P  to  Manuco 


(C)  Location  savings.  If  an 
imcontrolled  taxpayer  operates  in  a 
different  geographic  mariwt  than  the 
controlled  taxpayer,  adjustments  may  be 
necessary  to  account  for  significant 
differences  in  costs  attributable  to  the 
geographic  locations.  These  adjustments 
must  be  based  on  the  effect  sudi 
differences  may  have  on  the 
consideration  charged  or  paid  in  the 
controlled  transfer  given  ^e  relative 
competitive  positions  of  buyers  and 
sellers  in  each  location.  Thus,  the  fact 
that  production  is  less  costly  in  the 
taxpayer's  geographic  market  ordinarily 
justifies  additional  profits  only  where 
the  location  savings  would  increase  the 
profits  of  uncontrolled  taxpayers 
operating  at  arm's  length,  given  the 
competitive  positions  of  buyers  and 
sellers  in  that  market. 

(D)  Example.  The  following  example 
illustrates  paragraph  (c)(4)(ii)(C)  of  this 
section. 

Example.  Couture,  a  U.S.  apparel  design 
corporation,  contracts  with  Sawco,  its  wholly 
owned  Country  Y  subsidiary,  to  manufacture 
its  clothes.  Costs  of  piroduction  In  Country  Y 
are  significantly  lower  than  the  costs  of 
manufacturing  in  the  United  States.  Although 
clothes  with  the  Couture  label  tell  for  a 
premium  price,  the  actual  prtxluction  of  the 
clothes  does  not  require  significant 
specialized  knowledge,  and  could  be 
performed  by  several  apparel-productioo 
firms  comparable  to  Sewco  in  similar 
geographic  markets.  Thus,  the  fact  that 
production  is  less  costly  in  Country  Y  will 
not,  in  and  of  itself,  justify  additional  profits 
derived  from  lower  costs  of  manufacturing  in 
Country  Y  inuring  to  Sewco,  iMcause  of  the 
competitive  effects  attributable  to  the  other 
producers  in  similar  geographic  markets 
capable  of  performing  the  same  functions  at 
the  same  low  costs. 

(iii)  Isolated  transactions.  Isolated 
transactions  between  uncontrolled 
taxpayers,  and  transactions  arranged 
primarily  for  the  purpose  of  establishing 
an  arm's  length  result  with  respect  to  a 
controlled  transaction,  ordinarily  will 
not  constitute  comparable  transactions 
for  purposes  of  this  section.  In  the  case 
of  tangible  property,  uncontrolled 
transactions  should  ordinarily  be 
significant  in  number  and  amount,  and 
should  occur  in  the  ordinary  course  of 
business  in  order  to  be  considered 
comparable  uncontrolled  transactions 
for  purposes  of  section  482. 

(iv)  Mineral  transactions.  The  price 
for  a  mineral  product  that  is  sold  at  the 
stage  at  which  mining  or  extraction  ends 
will  be  determined  imder  the  provisions 
of  §§  1.613-3  and  1.613-4. 

(d)  Scope  of  review — (1)  In  general. 
The  authority  to  determine  true  taxable 
income  extends  to  any  case  in  which 
either  by  inadvertence  or  design  the 
taxable  income,  in  whole  or  in  part,  of 


a  controlled  taxpayer  is  other  than  it 
would  have  been  had  the  taxpayer,  in 
the  conduct  of  its  affairs,  been  dealing 
at  arm's  length  with  an  uncontrolled 
taxpay«r. 

(i)  Intent  to  evade  or  avoid  tax  not  a 
prerequisite.  In  making  allocations 
under  section  482,  the  district  director 
is  not  restricted  to  the  case  of  improper 
accounting,  to  the  case  of  a  fraudulent, 
colorable,  or  sham  transaction,  or  to  the 
case  of  a  device  designed  to  reduce  or 
avoid  tax  by  shifting  or  distorting 
income,  deductions,  credits,  at 
allowances. 

(ii)  Realization  of  income  not  a 
prerequisite — (A)  In  general.  The  district 
director  may  make  an  allocation  under 
section  482  even  if  the  ultimate  income 
anticipated  from  a  series  of  transacti9ns 
has  not  been  or  is  never  realized.  For 
example,  if  one  member  of  a  controlled 
group  sells  a  product  at  less  than  an 
arm's  length  price  to  a  second  member 
of  the  group  in  one  taxable  year  and  the 
second  member  resells  the  product  to  an 
unrelated  party  in  the  next  taxable  year, 
the  district  director  may  make  an 
appreciate  allocation  to  reflect  an  arm's 
length  price  for  the  sale  of  the  product 
in  the  first  taxable  year,  even  though  the 
second  member  of  the  group  had  not 
realized  any  gross  income  from  the 
resale  of  the  product  in  the  first  year. 
Similarly,  if  one  member  of  a  group 
lends  money  to  a  second  member  of  the 
group  in  a  taxable  year,  the  district 
director  may  make  an  appropriate 
allocation  to  reflect  an  arm's  length 
charge  for  interest  diiring  such  taxable 
year  even  if  the  second  member  does 
not  realize  income  during  such  year. 
Finally,  even  if  two  controlled  taxpayers 
realize  an  overall  loss  that  is  attributable 
to  a  particular  controlled  transaction,  an 
allocation  imder  section  482  is  not 
precluded. 

(B)  The  following  example  illustrates 
this  paragraph  (d)(l)(ii). 

Example.  Sub  is  a  U.S.  subsidiary  of 
Parent,  a  foreign  corporation.  Parent 
manufactures  product  X  and  sells  it  to  Sub. 
Sub  functicHU  as  a  distributor  of  product  X 
to  unrelated  customers  in  the  United  States. 
The  fact  that  P  may  incur  a  loss  cm  the 
manufacture  and  sale  of  product  X  does  not 
by  itself  establish  that  Sub,  dealing  with  P  at 
aim's  length,  also  would  incur  a  loss.  An 
independent  distributor  acting  at  arm's 
length  with  its  supplier  would  In  many 
circumstances  l>e  expected  to  earn  a  profit 
without  regard  to  the  level  of  profit  earned 
by  the  supplier. 

(iii)  Nonrecognition  provisions  may 
not  bar  allocation.  When  necessary  to 
prevent  the  avoidance  of  taxes  or  to 
clearly  reflect  income,  the  district 
director  may  make  an  allocation  under 
section  482  with  respect  to  transactions 


that  otherwise  qualify  for 
nonrecognition  of  gain  or  loss  under 
applicable  provisions  of  the  Internal 
Revenue  Code  (such  as  section  351  or 
1031). 

(iv)  Consolidated  returns.  Section  482 
and  the  regulations  under  that  section 
apply  to  all  controlled  taxpayers, 
whether  the  controlled  taxpayer  files  a 
separate  or  consolidated  U.S.  tax  return. 
If  a  controlled  taxpayer  files  a  separate 
return,  its  true  separate  taxable  income 
will  be  determined.  If  a  controlled 
taxpayer  is  a  party  to  a  consolidated 
return,  the  true  consolidated  taxable 
income  of  the  affiliated  group  and  the 
true  separate  taxable  income  of  the 
controlled  taxpayer  must  be  determined 
consistently  with  the  principles  of  a 
consohdated  return. 

(2)  Limitations  on  allocations — (i)  No 
allocation  where  results  are  within 
arm 's  length  range — (A)  In  general. 
Uncontrolled  taxpayers  that  engage  in 
comparable  transactions  under 
comparable  circumstances  do  not 
always  achieve  identical  results.  Taken 
together,  their  differing  results,  each  of 
which  is  an  arm's  length  result,  will 
establish  a  range  of  arm's  length  results 
(arm's  length  range).  Thus,  an  arm's 
length  result  of  a  controlled  transaction 
is  not  necessarily  a  single  amount,  and 
a  result  from  a  controlled  transaction 
will  not  be  subject  to  allocation  under 
section  482  if  it  fails  within  the  arm's 
length  range  established  by  two  or  more 
uncontrolled  comparables. 

(B)  Determination  of  arm's  length 
range.  The  arm's  length  range  is 
determined  by  applying  a  single  pricing 
method  using  two  or  more  uncontrolled 
comparables,  each  of  which 
independently  establishes  an  arm's 
lengUi  result  under  the  comparability 
analysis  of  paragraph  (c)  of  this  section 
and  tlie  provisions  of  the  appUcable 
method.  The  arm's  length  range  may  not 
be  determined  by  applying  two  or  more 
methods  with  respect  to  the  controlled 
transaction  under  review.  Although  the 
size  of  an  arm's  length  range  will 
depend  upon  the  facts  and 
circumstances  of  each  case,  an 
unusually  wide  range  may  suggest  that 
there  are  material  differences  among  the 
uncontrolled  comparables  that  have  not 
been  adequately  taken  into  account,  and 
for  which  adjustments  may  be  required. 
For  guidance  concerning  the 
computation  of  the  arm's  length  range 
on  the  basis  of  multiple  year  data,  see 
parag^ph  (d)(3)(v)  of  this  section.  For 
additional  guidance  concerning  the 
determination  of  an  arm's  length  range 
imder  the  comparable  profits  method, 
see  §  1.482-5T(d). 

(C)  Adjustment  where  taxpayer's 
results  are  outside  arm's  length  range.  If 


the  results  of  a  controlled  transaction 
fall  outside  the  arm's  length  range,  the 
district  director  may  make  allocations 
that  adjust  the  controlled  taxpayer's 
result  to  any  point  within  the  arm's 
length  range.  Such  adjustment 
ordinarily  will  be  to  the  mid-point  of 
the  range. 

(D)  Arm's  length  range  not 
prerequisite  to  allocation.  The  rules  of 
this  paragraph  (d)(2)(i)  do  not  require 
that  the  district  director  establish  an 
arm's  length  range  prior  to  making  an 
allocation  under  section  482.  Thus,  for 
example,  the  district  director  may 
properly  propose  an  allocation  on  the 
basis  of  a  single  comparable 
uncontrolled  price  that  establishes  an 
arm's  length  result  under  the  provisions 
of  paragraph  (c)  of  this  section  and 

§  1.482-3T  (b).  However,  if  the  taxpayer 
subsequently  demonstrates  that  its 
results  are  within  the  range  established 
by  additional  comparable  uncontrolled 
prices  that  independently  establish  an 
arm's  length  result,  then  no  allocation 
will  be  made. 

(E)  Examples.  The  principles  of  this 
paragraph  (d)(2)(i)  are  illustrated  by  the 
following  examples.  In  each  example,  P 
and  S  are  members  of  the  same  group 
of  controlled  taxpayers. 

Example  1.  P,  a  U.S.  corporation, 
manufactures  product  X  and  sellt  it  to  S, 
which  acts  as  P's  exclusive  distributor  of 
product  X  in  Country  M.  The  district  director 
applies  the  resale  price  method  to  determine 
whether  the  transfer  price  for  product  X 
charged  by  P  to  S  is  at  arm's  length.  The 
district  director  determines  that  the 
transactions  of  uncontrolled  distributors  A, 
B,  and  C  are  comparable,  under  the 
provisions  of  §§  1.482-lT{c)  and  1.482- 
3T(c)(3),  to  the  controlled  transaction 
between  P  and  S.  After  making  appropriate 
adjustments  in  accordance  with  §§  1.482- 
lT(c)(2)  and  1.482-3T(c)(3)(ii).  the  gross 
pro^t  margins  for  A,  B,  and  C  are  8%,  10%, 
and  12%,  respectively;  S's  gross  profit 
margin  is  9.5%.  A  range  of  8%  to  12%  gross 
profit  margins  is  not  an  unusually  wide  range 
given  the  norms  of  the  industry  involved. 
Therefore,  because  S's  gross  profit  margin  is 
within  the  range  of  gross  profit  margins 
earned  by  a  group  of  uncontrolled 
comparable  distributors,  the  transfer  price 
charged  by  P  for  product  X  is  an  arm's  length 
price,  and  no  reallocation  under  this  section 
is  necessary. 

Example  2.  The  fects  are  the  same  as  in 
Example  1.  except  that  S's  gross  profit 
margin  is  15%.  Since  this  result  is  not  within 
the  arm's  length  range,  the  district  director 
allocates  income  from  S  to  P  in  order  to 
decrease  S's  gross  profit  margin  to  an  amount 
that  is  within  the  arm's  length  range.  Such 
adjustment  would  ordinarily  be  to  the  mid- 
point of  the  arm's  length  range,  or  10%. 

(ii)  Allocations  apply  to  results,  not 
methods.  In  determining  whether  the 
result  of  a  controlled  transaction  is 


arm's  length,  it  is  not  necessary  for  the 
district  director  to  determine  whether 
the  method  or  procedure  that  a 
controlled  taxpayer  employs  to  set  the 
terms  for  its  controlled  transactions 
corresponds  to  the  method  or  procedure 
that  might  have  been  used  by  a  taxpayer 
dealing  at  arm's  length  with  an 
imcontrolled  taxpayer. 

(iii)  Example.  The  following  example 
illustrates  paragraph  (d)(2)(ii)  of  this 
section. 

Example,  (i)  FS  is  a  foreign  subsidiary  of 
P,  a  U.S.  corporation.  P  manufactures  and 
sells  household  appliances.  FS  operates  as 
P's  exclusive  distributor  in  Europe.  P 
annually  establishes  the  price  {or  each  of  its 
appliances  sold  to  FS  as  part  of  its  annual 
budgeting,  production  allocation  and 
scheduling,  and  performance  evaluation 
processes.  FS's  aggregate  gross  margin  earned 
in  its  distribution  business  is  16%. 

(ii)  ED  is  an  uncontrolled  European 
distributor  of  competing  household 
appliances.  After  adjusting  for  minor 
differences  in  the  level  of  inventory,  volume 
of  sales,  and  warranty  programs  conducted 
by  FS  and  ED,  ED's  aggregate  gross  margin  Is 
also  16%.  Thus,  the  district  director  may 
conclude  that  the  aggregate  prices  charged  by 
P  for  its  appliances  sold  to  FS  are  arm's 
length,  without  determining  whether  the 
budgeting,  production,  and  performance 
evaluation  processes  of  P  are  similar  to  such 
processes  used  by  ED.  In  addition,  the 
district  director  does  not  need  to  consider 
whether  P  and  FS  have  treated  inventory  and 
warranty  in  the  same  manner  as  these  factors 
have  been  treated  by  ED  and  its  uncontrolled 
suppliers,  since  the  results  of  the  controlled 
transactions  are  the  same  as  the  results  of  the 
comparable  uncontrolled  transactions. 

(3)  Rules  relating  to  allocations  under 
section  482.  In  determining  the  extent  to 
which  an  allocation  should  be  made  to 
reflect  the  true  taxable  income  of  a 
controlled  taxpayer,  the  district  director 
shall  take  into  consideration  the 
following  rules. 

(i)  Aggregation  of  transactions — (A)  In 
general.  The  district  director  may 
consider  the  combined  effect  of  two  or 
more  separate  transactions  (whether 
before,  during,  or  after  the  taxable  year 
under  review],  where  such  transactions, 
taken  as  a  whole,  are  so  interrelated  that 
considefiation  of  multiple  transactions  is 
necessary  to  determine  the  arm's  length 
consideration  for  the  controlled 
transactions.  Generally,  transactions 
will  be  aggregated  only  when  they 
involve  related  products  or  services,  as 
defined  in  S  1.6038A-3(c)(7)(vii), 

(B)  Examples.  The  following 
examples  illustrate  this  paragraph 
(d)(3)(i).  In  each  example,  P,  Si,  S2,  and 
S3  are  members  of  the  same  group  of 
controlled  taxpayers. 

Example  1.  P  «nt«rs  into  a  licsoae 
agreement  with  SI  that  permits  Si  to  use  a 
proprietary  manufacturing  procan  and  to  sail 
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the  output  from  this  process  throughout  a 
specified  region.  Si  uses  the  nianu£acturins> 
process  and  sells  its  output  to  S2,  which  in 
turn  resells  the  output  to  uncontrolled  parties 
in  the  specified  region.  In  testing  the  arm's 
length  character  of  the  royalty  paid  by  Si  to 
P,  the  district  director  may  consider  the  arm's 
length  character  of  the  transfer  prices  charged 
by  Si  to  32  and  the  aggregate  profits  earned 
by  SI  and  S2  from  the  use  of  the 
manufacturing  process  and  the  sale  to 
uncontrolled  parties  of  the  products 
produced  by  SI. 

Example  2.  Si,  S2,  and  S3  are  Country  Z 
subsidiaries  of  U.S.  manufecturer  P.  Si  is  the 
exclusive  Country  Z  distributor  of  computers 
manufactured  by  P.  S2  provides  marketing 
services  in  connection  with  sales  of  P 
computers  in  Country  Z.  and  in  this  regard 
uses  significant  marketing  intangibles 
provided  by  P.  S3  administers  the  warranty 
program  with  respect  to  P  computers  in 
Country  Z,  including  maintenance  and  repair 
services.  In  testing  the  arm's  length  character 
of  the  transfer  price  paid  by  Si  to  P,  of  the 
fees  paid  by  S2  to  P  for  the  use  of  P 
marketing  Intangibles,  and  of  the  service  fees 
earned  by  S2  and  S3,  the  district  director 
may  consider  the  combined  effects  of  these 
separate  transactions  because  they  are  so 
interrelated  that  they  are  most  reasonably 
analyzed  on  an  aggregate  basis. 

Example  3.  The  facts  are  the  same  as  in 
Example  2.  In  addition,  Ul,  U^,  and  U3  are 
uncontrolled  taxpayers  that  carry  out 
functions  comparable  to  those  of  Si,  S2,  and 
S3,  respectively,  with  respect  to  computers 
produced  by  unrelated  manufacturers.  Rl, 
R2,  and  R3  are  a  controlled  group  of 
taxpayers  (unrelated  to  the  P  controlled 
group)  that  also  carry  out  functions 
comparable  to  those  of  Si,  S2,  and  S3  with 
respect  to  computers  produced  by  their 
common  parent.  Prices  charged  to 
uncontrolled  customers  of  the  R  group  differ 
from  the  prices  charged  to  customers  of  Ul, 
U2,  and  LI3.  In  determining  whether  the 
transactions  of  Ul,  U2,  and  U3,  or  the 
transactions  of  Rl,  R2,  and  R3  may  be 
reliable  uncontrolled  comparables,  the 
district  director  may  determine  that  the 
interrelated  R  group  transactions  are  more 
reliable  than  the  wholly  independent 
transactions  of  Ul,  U2,  and  U3,  given  the 
interrelationship  of  the  P  group  transactions. 

Example  4.  P  enters  into  a  license 
agreement  with  Si  that  permits  Si  to  use  a 
propriety  process  for  manufacturing  product 
X  and  to  sell  product  X  to  uncontrolled 
parties  throughout  a  specified  regioif  P  also 
sells  to  Si  product  Y  which  is  manufactured 
by  P  in  the  United  States,  and  which  is 
unrelated  to  product  X.  Product  Y  is  resold 
by  Si  to  uncontrolled  parties  in  the  specified 
region.  In  testing  the  arm's  length  character 
of  the  royalty  paid  by  SI  to  P  for  the  use  of 
the  manufacturing  process  fDr  product  X,  and 
the  transfer  prices  charged  for  unrelated 
product  Y,  the  district  director  ordinarily 
would  not  consider  the  combined  effects  of 
these  separate  and  unrelated  transactions. 

(ii)  Contractual  arrangements.  The 
district  director  will  ordinarily  respect 
the  terms  of  contractual  arrangements 
between  controlled  taxpayers  if  such 


terms  are  consistent  with  the  economic 
substance  of  the  underlying  transactions 
and  the  actual  conduct  of  the  parties.  If 
the  conduct  of  controlled  taxpayers  is 
inconsistent  with  their  contractual 
arrangements,  the  district  director  may 
disregard  such  arrangements  and 
instead  give  appropriate  consideration 
to  the  actual  conduct  of  the  taxpayers. 
Similarly,  where  the  regular  and 
continuing  conduct  of  controlled 
taxpayers  is  consistent  with  an 
agreement  in  substance,  the  district 
director  may  disregard  the  absence  of  a 
written  document  setting  forth  the  terms 
of  such  an  agreement.  For  example, 
when  a  controlled  taxpayer  that 
produces  tangible  property  regularly 
sells  substantially  all  its  output  to 
another  member  of  its  controlled  group, 
in  determining  the  producer's  true 
taxable  income,  the  district  director  may 
determine  from  the  course  of  conduct  of 
the  controlled  parties  that  the  producer 
does  not  bear  the  risk  that  the  buyer  will 
fail  to  purchase  its  output,  even  if  there 
is  no  written  contract  that  expressly 
requires  the  buyer  to  do  so.  See  Example 
3  of  paragraph  (c)(3](ii)(£)  of  this 
section. 

(iii)  Allocation  based  on  taxpayer's 
actual  transactions.  Except  where  a 
controlled  transaction  lades  economic 
substance,  the  district  director  will  test 
the  arm's  length  character  of  the  results 
of  a  taxpayer's  transaction  as  actually 
structured  by  the  taxpayer,  and 
ordinarily  will  not  treat  the  transaction 
as  if  it  has  been  structured'in  a  different 
manner.  Pursuant  to  the  comparability 
analysis  of  §  1.482-lT(c)(3),  however, 
the  district  director  may  consider  the 
alternatives  available  to  the  taxpayer  in 
determining  whether  the  terms  of  the 
controlled  transaction  would  be 
acceptable  to  an  imcontroUed  taxpayer 
faced  with  the  same  alternatives  and 
operating  under  comparable 
circumstances.  In  such  cases  tfil9  district 
director  may  adjust  the  consi^ration 
charged  in  Oie  controlled  transaction 
based  on  the  cost  of  an  alternative,  but 
will  not  restructure  the  transaction  as  if 
the  alternative  had  been  adopted  by  the 
taxpayer. 

(iv)  Example.  The  following  example 
illustrates  paragraph  (d)(3)(iii)  of  this 
section. 

Example.  P  and  S  are  controlled  taxpayers. 
P  enters  into  a  license  agreement  with  S  that 
permits  S  to  use  a  proprietary  process  for 
manufacturing  product  X.  Using  its  sales  and 
marketing  employees,  S  sells  product  X  to 
related  and  unrelated  customers  outside  the 
United  States.  If  the  license  agreement 
l>etween  P  and  S  has  economic  substance,  the 
district  director  ordinarily  will  not 
restructure  the  taxpayer's  transaction  to  treat 
P  as  if  it  had  elected  to  exploit  directly  the 


manufacturing  process.  However,  the  fact 
that  P  could  have  manufactured  product  X 
may  be  taken  into  account  as  an  alternative, 
under  $  1.482-lT(c)(3)(lv),  In  determining 
the  arm's  length  consideration  for  the 
controlled  transaction.  For  an  example  of 
such  an  analysis,  see  §  1.482-4'nc)(2)(iv). 

(v)  Multiple  year  data — (A)  In  general. 
When  testing  the  arm's  length  character 
of  a  controlled  transaction,  the  distrirt 
director  will  ordinarily  compare  the 
results  of  the  controlled  transaction 
imder  review  with  the  actual  prices 
charged  or  paid,  or  the  actual  profit 
earned,  in  uncontrolled  transactions  in 
the  same  year  as  the  taxable  year  of  the 
controlled  taxpayer  that  is  imder 
review.  Where  appropriate,  however, 
the  district  director  may  consider 
information  about  the  imcontroUed 
comparables  or  the  controlled  taxpayer 
for  one  or  more  years  before  or  after  the 
year  under  review.  Where  data  of 
uncontrolled  comparables  from  multiple 
years  is  used,  data  from  the  controlled 
taxpayer  for  the  same  years  ordinarily 
must  be  considered.  However,  if  such 
data  is  not  available,  reliable  data  from 
other  ye&rs,  as  adjusted  under  paragraph 
(c)(2)(ii)  of  this  section,  may  be  used, 
where  data  from  multiple  years  is 
considered,  it  may  be  appropriate  to 
compare  the  controlled  taxpayer's 
average  results  over  the  multi-year 
period  with  the  average  results  of  the 
imcontroUed  comparables  oj^er  the  same 
period.  See  Example  4  of  §  1.482- 
lT(d)(3)(v)(D). 

(B)  Circumstances  warranting 
consideration  of  multiple  year  data. 
Circumstances  that  may  warrant 
consideration  of  information  from 
multiple  years  include  the 
unavailability  of  adequate  and  reliable 
data  for  the  taxable  year  under  review, 
the  effect  of  business  cycles  in  the 
controlled  taxpayer's  industry,  or  the 
effects  of  Ufe  cycles  of  the  product  or 
intangible  being  examined.  Information 
from  one  or  more  years  before  or  after 
the  taxable  year  under  review  must 
ordinarily  be  considered  for  purposes  of 
applying  the  provisions  of  §  1.482- 
lT(cK3)(ii)  (analysis  of  risk),  §  1.482- 
lT(c)(4)(i)  (market  share  strategy), 

§  1.482-lT(d)(2)(i)  (arm's  length  range), 
§  1.482-4T(e)(2)  (periodic  adjustments), 
and  §  1.482-5T  (comparable  profits 
method). 

(C)  Comparable  effect  over 
comparable  period.  The  district  director 
may  review  data  from  multiple  years  to 
determine  whether  the  same  economic 
conditions  that  caused  the  controlled 
taxpayer's  results  had  a  comparable 
effect  over  a  comparable  period  of  time 
on  the  uncontrolled  comparables  that 
establish  the  arm's  length  range.  For 
example,  where  a  controlled  taxpayer 
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that  realizes  a  loss  with  respect  to  a 
controlled  transaction  seeks  to 
demonstrate  that  the  loss  is  writhin  the 
arm's  length  range,  the  district  director 
may  take  into  acooimt  data  from  taxable 
years  other  than  the  taxable  year  of  the 
transaction  to  determine  whether  the 
same  economic  conditions  that  resulted 
in  the  controlled  taxpayer's  loss  had  a 
comparable  effect  over  a  comparable 
period  of  time  on  the  uncontrolled 
comparables.  The  rule  of  this  paragraph 
(d)(3)(v)(C)  is  illustrated  by  Example  3 
of  paragraph  (d)(3)(v)(D)  of  this  section. 

(D)  Samples,  liie  following 
examples,  in  which  S  and  P  are 
controlled  taxpayers,  illustrate  this 
paragraph  (d)(3)(v).  Examples  1  and  4 
also  illustrate  the  principle  of  the  arm's 
length  range  of  paragraph  (d)(2)(i)  of  this 
section. 


no  currency  exchange  risL  tin's  groM  margin 
in  1995  was  10%.  l^'i  arenga  gross  maigin 
for  the  period  1990  to  1998  has  bean  12%. 

(Hi)  In  detarmining  whether  the  price 
charged  by  P  to  S  in  1995  wras  aim's  length. 
the  district  director  may  consider  S's  average 
gross  maigin  far  an  appropriate  poriod  before 
and  after  1995  to  deteimine  whether  S's 
average  gross  maigin  during  the  period  was 
sufficiently  greater  than  UD's  average  gross 
margin  during  the  same  period  such  that  S 
had  a  reasom^le  opportunity  to  realize  above 
normal  profits  commensurate  with  the 
aurency  risk  it  txire  throughout  the  period. 
See§1.482-lT(cX3)(ii). 

Example  3.  P  manufactures  product  X  in 
Country  M  and  sells  it  to  S,  which  distributes 
X  in  the  United  States.  S  realizes  losses  with 
respect  to  the  controlled  transactions  in  each 
of  five  consecutive  taxable  years.  In  each  of 
the  five  consecutive  years  a  difCsrent 
uncontrolled  comparable  realized  a  loss  with 
respect  to  comparable  transactions  equal  to 
or  greater  than  S's  loss.  Pursuant  to 
Example  1.  P  sold  product  Z  to  S  for  $60         paragraph  (d)(3)(v)(Q  of  this  section,  the 
per  unit  in  1 995.  Applying  one  of  the  district  director  examines  whether  the 

methods  provided  in  §  1.4d2-3T  to  data  from      uncontrolled  comparables  realized  similar 
uncontrolled  comparables  for  the  same  year        losses  over  a  comparable  fwriod  of  time,  and 
establishes  an  arm's  length  range  of  prices  for     finds  that  each  of  the  five  comptarables 
the  controlled  transaction  from  S52  to  $59  realized  losses  in  only  one  of  the  five  years, 

per  unit.  Since  the  price  charged  in  the  and  their  average  result  over  the  five-year 

controlled  transaction  falls  outside  the  range,     period  was  a  profit.  Based  on  this  data,  the 
the  district  director  would  ordinarily  make        district  director  may  conclude  that  the 
an  allocation  under  section  482.  However,  in      controlled  taxpayer's  results  are  not  within 
this  case  there  are  short-run  factors  that  affect     the  arm's  length  range  over  the  five  year 
the  results  of  the  uncontrolled  comparables        period,  since  the  economic  conditions  that 
(and  that  of  the  controlled  transaction)  that        resulted  in  the  controlled  taxpayer's  loss  did 
cannot  be  adequately  accounted  for  by  not  have  a  comparable  effect  over  a 

SfteciSc  adjustments  to  the  data  for  1995.  comp)arable  period  of  time  on  the 

Therefore,  the  district  director  considers  uncontrolled  comparables. 

results  over  multiple  years  to  account  for  Example  4.  (i)  P  manufactures  product  Y 

these  factors.  Under  these  circumstances,  it  is     and  sells  it  to  S,  which  acts  as  P's  exclusive 
appropriate  to  average  the  results  of  the  distributor  of  product  Y  in  Country  N.  The 

uncontrolled  comparables  over  the  years  arm's  length  character  of  the  transfer  price 

1993, 1994,  and  1995  to  determine  an  arm's        charged  by  P  to  S  for  the  1993  taxable  year 
length  range.  The  averaged  results  establish        for  product  Y  is  tested  using  the  resale  price 
an  arm's  length  range  of  S56  to  $58  per  unit.       method  described  in  §  1.482-3T(c).  For  the 
For  consistency,  the  results  of  the  controlled      period  1992  through  1994,  S  had  a  gross 
taxpayers  must  also  be  averaged  over  the  profit  margin  for  each  year  of  3%.  A,  B,  C  and 

same  years.  The  average  price  in  the  D  are  uncontrolled  distributors  of  products 

controlled  transaction  over  the  three  years  is      that  compete  directly  with  product  Y  in 
$57.  Because  the  controlled  transfer  price  of      country  N.  A,  B,  C  and  D  are  uncontrolled 
product  Z  falls  within  the  arm's  length  range,     comparables  within  the  meaning  of  §  1.482- 
the  district  director  makes  no  allocation.  lT(g](10),  and  after  making  appropriate 

Example  2.  (i)  P,  a  Country  X  corporation,       adjustments  in  accordance  with  i%  1.482- 
designs  and  manufactures  machinery  in  lT(c){2)  and  1.482-3T(c),  the  gross  profit 

Country  X.  P's  costs  are  incurred  in  Country       margins  for  A,  B,  C,  and  D  are  as  follows: 
X  currency.  S  is  the  exclusive  distributor  of 
P's  machinery  in  the  United  States.  The  price 
of  the  machinery  sold  by  P  to  S  is  expressed 
in  Country  X  ciurency.  Thus,  S  bears  all  of 
the  currency  risk  associated  with  fluctuations 
in  the  exchange  rate  between  the  U.S.  dollar 
and  the  Country  X  currency.  The  prices 
charged  by  P  to  S  for  1995  are  imder 
examination.  In  that  year,  the  value  of  the  (ii)  Based  on  this  data,  the  district  director 

dollar  depreciated  against  the  currency  of  may  conclude  that  S's  gross  margin  of  3%  is 

Country  X,  and  as  a  result.  S's  gross  margin        not  within  the  ann's  length  range,  despite  the 
was  only  8%.  fact  that  A's  gross  margin  for  1993  was  only 

(ii)  UD  is  an  uncontrolled  distributor  of  2  percent,  since  the  economic  conditions  that 

similar  machinery  that  performs  distribution      caused  S's  result  did  not  have  a  comparable 
functions  substantially  the  same  as  those  effect  over  a  comparable  period  of  time  on 

perfoimed  by  S,  except  that  UD  purchases  the  results  of  A  or  the  other  uncontrolled 

and  resells  machinery  in  transactions  where       comparables. 

both  the  purchase  and  resale  prices  are  (vi)  Product  lines  and  statistical 

dencminated  in  U.S.  dollars.  Thus,  UD  had       techniques.  The  methods  desoibed  in 


1992 

1993 

1994 

Avecage 

A 

12 

2 

9 

7.67 

B  ........_-...». 

10 

13 

2 

8.33 

C 

2 

9 

11 

7.00 

D  ...„ 

8 

11 

7 

8.67 

8S  1.482-2T  through  1.482-5T  are 
generally  stated  in  terms  of  individual 
transactions.  However,  because  a 
taxpayer  may  have  controlled 
transactiuis  involving  many  different 
products,  or  many  separate  transactions 
involving  the  same  product,  it  may  be 
impractical  to  analyze  every  indiWdual 
transaction  to  determine  its  arm's  length 
price.  In  such  cases,  it  is  permissible  to 
determine  or  verify  arm's  length  results 
by  applying  the  appropriate  methods  to 
the  overall  results  tor  product  lines  or 
other  groupings.  In  addition,  the  district 
director  may  determine  or  verify  the 
arm's  length  price  of  all  transactions  to 
a  controlled  taxpayer  by  employing 
sampling  and  other  valid  statistical 
techniques. 

(e)  Collateral  adjustments  with  respect 
to  allocations  under  section  482 — (1)  In 
general.  The  district  director  will  take 
into  account  appropriate  collateral 
adjustments  that  affect  the  amount  or 
the  effect  of  an  allocation  under  section 
482.  Appropriate  collateral  adjustments 
may  include  compensating  adjustments, 
correlative  adjustments,  conforming 
adjustments,  and  setoffs,  as  described  in 
this  paragraph. 

(2j  Compensating  adjustments — (i)  In 
general.  Except  as  provided  in 
paragraph  (e)(2)(iii)  of  this  section,  in 
making  an  allocation  under  section  482, 
the  district  director  will  take  into 
account  the  effect  of  an  arrangement 
between  members  of  the  group  for 
reimbursement  or  other  compensating 
adjustments.  Such  an  arrangement  will 
be  taken  into  account  only  if  the 
taxpayer  establishes  that — 

(A)  The  reimbursement  or  other 
compensating  adjustment  is  made 
pursuant  to  a  written  agreement 
between  the  controlled  taxpayers; 

(B)  The  arrangement  provides  for 
reimbursement  or  compensating 
adjustments  among  members  of  the 

Soup,  as  necessary  to  achieve  an  arm's 
ngth  result  for  the  controlled 
transaction  under  review;  and 

(C)  The  adjustments  are  made  before 
the  taxpayer's  timely  filing  (including 
extensions)  of  a  U.S.  income  tax  return 
for  the  taxable  year  of  the  transaction. 

(ii)  Treatment  of  adjustments.  A 
compensating  adjustment  under  this 
paragraph  (e)(2)  will  be  deemed  to 
accrue  to  the  recipient  as  of  the  earlier 
of  the  date  of  actual  payment  or  the  last 
day  of  the  taxable  year  to  which  it 
relates.  The  adjusted  results  will 
constitute  the  taxable  income  of  the 
taxpayer  for  all  U.S.  income  tax 
purposes.  On  or  before  the  due  date 
(wiUi  extensions)  of  the  taxpayer's  U.S. 
income  tax  return  for  the  taxable  year  of 
the  transaction,  the  parties  may  satisfy 
an  accrued  compensating  adjustment  in 
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any  appropriate  manner,  including  cash 
payment  or  adjustment  to  controlled 
taxpayers'  books  and  records. 
Appropriate  adjustments  to  the  books 
and  records  include  offsets  to  other 
accounts  receivable  or  payable, 
recharacterizations  of  dividends  paid,  or 
contributions  of  capital.  Any  such 
adjustment  to  the  books  and  records 
will  relate  to  the  taxable  year  giving  rise 
to  the  compensating  adjustment.  If  the 
compensating  adjustment  is  not 
satisfied  in  such  manner  by  the  due  date 
(with  extensions)  of  the  taxpayer's  U.S. 
income  tax  return  for  the  taxable  year  of 
the  transaction,  interest  will  accrue  on 
the  receivable  from  that  date.  The 
compensating  adjustment  may  thereafter 
be  satisfied  at  any  time  by  cash  payment 
or  adjustments  to  the  current  taxable 
year's  books  and  records. 

(iii)  Pattern  of  abuse.  The  district 
director  may  refuse  to  take  into  account 
a  compensating  adjustment  if  the 
district  director  determines  that  the 
controlled  taxpayer  has  engaged  in  a 
pattern  of  transactions  designed  to 
abuse  the  provisions  of  this  paragraph 
(e)(2). 

(iv)  Example.  The  following  example 
illustrates  this  paragraph  (e)(2). 

Example,  (i)  FS  is  a  foreign  subsidiary  of 
P.  a  U.S.  corporation.  P  manufactures  and 
sells  a  variety  of  houseiiold  appliances  in  the 
United  States.  Both  P  and  FS  are  calendar 
year  corpyorations.  FS  operates  as  P's 
exclusive  distributor  of  appliances  in  Europe. 
FS  maintains  inventory  of  various 
appliances,  conducts  advertising  campaigns 
on  l)ehalf  of  P.  and  administers  P's  warranty 
program  in  Europe.  P  annually  establishes 
the  transfer  price.for  each  of  its  appliances 
sold  to  FS  as  part  of  its  annual  budgeting, 
production  allocation  and  scheduling,  and 
performance  evaluation  processes.  P  and  FS 
have  a  written  transfer  pricing  agreement  that 
provides  for  retroactive  price  adjustments  to 
reflect  actual  market  conditions  in  a  taxable 
year.  The  adjustments  are  made  pursuant  to 
a  predetermined  formula  that  is  specifled  in 
the  written  agreement. 

(ii)  For  purposes  of  setting  transfer  prices 
for  1994  in  December  1993.  P  estimates  that 
FS's  sales  volume  will  be  1.000  Foreign 
Currency  Units  (FCUs)  and  its  advertising 
budget  will  l)e  15  FCUs.  P  also  estimates  that 
the  average  gross  margin  of  comparable 
uncontrolled  distributors  in  1994  will  be 
18%.  FS's  actual  sales  volume  in  1994  turns 
out  to  be  only  900  FCUs,  and  its  actual 
advertising  expenses  were  25  FCUs.  FS's 
actual  gross  margin  in  1994  was  16%. 
Pursuant  to  the  transfer  pricing  agreement 
and  price  adjustment  formula,  P  makes  a 
price  rebate  to  FS  in  January  1995  to  take 
account  of  differences  between  budgeted  and 
actual  results. 

(iii)  In  July,  1995,  P  determines  that  the 
comparable  uncontrolled  distributors 
actually  earned  an  average  gross  margin  of 
14%  in  1994.  Pursuant  to  the  price 
adjustment  formula,  FS  returns  a  portion  of 


the  rebate  it  received  in  January.  The 
compensating  adjustments  made  by  P  and  FS 
in  January  and  July  1995  will  be  given  effect 
and  will  be  deemed  to  have  accrued  as  of 
December  31, 1994. 

(3)  Correlative  allocations — (i)  In 
general.  When  the  district  director 
makes  an  allocation  under  section  482 
(referred  to  in  this  paragraph  (e)(3)  as 
the  "primary"  allocation),  appropriate 
correlative  allocations  will  also  be  made 
with  respect  to  any  other  member  of  the 
group  affected  by  the  allocation.  Thus, 
if  the  district  director  makes  an 
allocation  of  income,  the  district 
director  will  not  only  increase  the 
income  of  one  member  of  the  group,  but 
correspondingly  decrease  the  income  of 
the  other  member.  In  addition,  where 
appropriate,  the  district  director  may 
make  such  further  correlative 
allocations  as  may  be  required  by  the 
initial  correlative  allocation. 

(ii)  Manner  of  carrying  out  correlative 
allocation.  The  district  director  shall 
furnish  to  the  taxpayer  with  respect  to 
which  the  primary  allocation  is  made  a 
written  statement  of  the  amount  and 
nature  of  the  correlative  allocation.  The 
correlative  allocation  must  be  reflected 
in  the  documentation  of  the  other 
member  of  the  group  that  is  maintained 
for  U.S.  tax  purposes,  without  regard  to 
whether  it  affects  the  U.S.  income  tax 
liability  of  the  other  member  for  any 
open  year.  In  some  circumstances  the 
allocation  will  have  an  immediate  U.S. 
tax  effect,  by  changing  the  taxable 
income  computation  of  the  other 
member  (or  the  taxable  income 
computation  of  a  shareholder  of  the 
other  member,  for  example,  under  the 
provisions  of  subpart  F  of  the  Internal 
Revenue  Code).  Alternatively,  the 
correlative  allocation  may  not  be 
reflected  on  any  U.S.  tax  return  until  a 
later  year,  for  example  when  a  dividend 
is  paid. 

(iii)  Events  triggering  correlative 
allocation.  For  purposes  of  this 
paragraph  (e)(3),  a  primary  allooetion 
will  not  be  considered  to  have  been 
made  (and  therefore,  correlative 
allocations  are  not  required  to  be  made) 
until  the  occurrence  of  any  of  the 
following  events  with  respect  to  the 
primary  allocation — 

(A)  The  date  of  assessment  of  the  tax 
following  execution  by  the  taxpayer  of 
a  Form  870  (Waiver  of  Restrictions  on 
Assessment  and  Collection  of 
Deficiency  in  Tax  and  Acceptance  of 
Overassessment)  with  respect  to  such 
allocation; 

(B)  Acceptance  of  a  Form  870-AD 
(Offer  of  Waiver  of  Restriction  on 
Assessment  and  Collection  of 
Deficiency  in  Tax  Acceptance  of 
Overassessment): 


(C)  Payment  of  the  deficiency, 

(D)  Stipulation  in  the  Tax  Court  of  the 
United  States;  or 

(E)  Final  determination  of  tax  liability 
by  offer-in-compromise,  closing 
agreement,  or  final  resolution 
(determined  under  the  principles  of 
section  7481)  of  a  judicial  proceeding. 

(iv)  Examples.  The  following 
examples  illustrate  this  paragraph  (e)(3). 
In  each  example,  X  and  Y  are  members 
of  the  same  group  of  controlled 
taxpayers  and  each  regularly  computes 
its  income  on  a  calendar  year  basis. 

Example  1.  (i)  In  1996,  Y,  a  U.S. 
corporation  rents  a  building  owned  by  X,  also 
a  U.S.  corporation.  In  1998  the  district 
director  detemiines  that  the  rental  charge 
paid  by  Y  to  X  was  not  at  arms's  length  and 
proposes  to  adjust  X's  income  to  reflect  an 
arm's  length  rental  charge.  X  consents  to  the 
assessment  reflecting  such  adjustment  by 
executing  Form  870,  a  Waiver  of  Restrictions 
on  Assessment  and  Collection  of  Deficiency 
in  Tax  and  Acceptance  of  Overassessment. 
The  assessment  of  the  tax  with  respect  to 
such  adjustment  is  made  in  1998.  "Thus,  the 
primary  allocation,  as  defined  in  paragraph 
(e)(3)(i)  of  this  section,  is  considered  to  have 
t)een  made  in  1998. 

(ii)  The  adjustment  made  to  X's  income 
under  section  482  requires  a  correlative 
allocation  with  respect  to  Y's  income.  The 
district  director  notifles  X  in  writing  of  the 
amount  and  nature  of  the  adjustment  made 
with  respect  to  Y.  Y  had  net  operating  losses 
in  1993, 1994. 1995, 1996,  and  1997.      . 
Although  a  correlative  adjustment  will  not 
have  an  effect  on  Y's  U.S.  income  tax  liability 
for  1996.  an  adjustment  increasing  Y's  net 
operating  loss  for  1996  will  he  made  for 
purposes  of  determining  Y's  U.S.  income  tax 
liability  for  1998  or  a  later  taxable  year  to 
which  the  increased  net  operating  loss  may 
be  carried. 

Example  2.  (i)  in  1995.  X.  a  U.S. 
construction  company,  provided  engineering 
services  to  Y,  a  U.S.  corporation,  in  the 
construction  of  Y's  factory.  In  1997,  the 
district  director  determines  that  the  fees  paid 
by  Y  to  X  for  its  services  were  not  arm's 
length  and  proposes  to  make  an  adjustment 
to  the  income  of  X.  X  consents  to  an 
assessment  reflecting  such  adjustment  by 
executing  Form  870.  An  assessment  of  the  tax 
with  respect  to  such  adjustment  is  made  in 
1997.  The  district  director  notifles  X  in 
writing  of  the  amount  and  nature  of  the 
adjustment  to  be  made  with  respect  to  Y. 

(ii)  The  fees  paid  by  Y  for  X's  engineering 
services  properly  constitute  a  capital 
expenditure.  Y  does  not  place  the  factory  into 
service  until  1998.  Therefore,  a  correlative 
adjustment  increasing  Y's  basis  in  the  factory 
does  not  a^ect  Y's  U.S.  income  tax  liability 
for  1997.  However,  the  correlative  adjustment 
must  he  made  in  the  books  and  records 
maintained  by  Y  for  its  U.S.  income  tax 
purposes  and  such  adjustment  will  be  taken 
into  account  in  computing  Y's  allowable 
depreciation  or  gain  or  loss  on  a  subsequent 
disposition  of  the  factory. 

Example  3.  In  1995,  X,  a  U.S.  corporation, 
makes  a  loan  to  Y,  its  foreign  subsidiary  not 
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engaged  in  a  U.S.  trade  or  business.  In  1997, 
the  district  director,  u{>on  determining  that 
the  interest  charged  on  the  loan  was  not 
arm's  length,  proposes  to  adjust  X's  income 
to  reflect  an  arm's  length  interest  rate.  X 
consents  to  an  assessment  reflecting  such 
allocation  by  executing  Form  870,  and  an 
assessment  of  the  tax  with  respect  to  the 
section  482  allocation  is  made  in  1997.  The 
district  director  notifies  X  in  writing  of  the 
amount  and  nature  of  the  correlative 
allocation  to  be  made  with  respect  to  Y. 
Although  the  correlative  adjustment  does  not 
have  an  effect  on  Y's  U.S.  income  tax 
liability,  the  adjustment  must  be  reflected  in 
the  documentation  of  Y  that  is  maintained  for 
U.S.  tax  purposes.  Thus,  for  example,  the 
adjustment  must  be  reflected  in  the 
determination  of  the  amount  of  Y's  earnings 
and  profits  for  1995  and  subsequent  years, 
and  of  any  other  effect  it  may  have  on  any 
person's  U.S.  income  tax  liability  for  any 
taxable  year. 

(4)  Adjustments  to  conform  accounts 
to  reflect  section  482  allocations. 
Pursuant  to  such  applicable  revenue 
procedures  as  may  be  provided  by  the 
Commissioner,  the  district  director  may 
permit  adjustments  to  confonn  a 
taxpayer's  accounts  to  reflect  allocations 
made  by  the  district  director  under 
section  482. 

(5)  Setoffs — (i)  In  general.  When 
making  an  allocation  imder  section  482 
to  determine  the  taxpayer's  true  taxable 
income  for  a  taxable  year,  the  district 
director  will  take  into  account  any  other 
controlled  transaction  in  the  same 
taxable  year  that  is  not  at  arm's  length 
and  that  would  result  in  a  setoff  against 
the  allocation  that  would  otherwise  be 
made  with  regard  to  the  first 
transaction.  The  district  director  will 
take  into  account  such  a  setoff  only  if 
the  taxpayer  establishes  that  the  other 
transaction  was  not  at  arm's  length  and 
the  amount  of  the  appropriate  arm's 
length  charge.  If  the  effect  of  the  setoff 
is  to  change  the  characterization  or 
source  of  the  income  or  deductions,  or 
otherwise  distort  taxable  income,  in 
such  a  manner  as  to  effect  the  U.S.  tax 
liability  of  any  member,  allocations  will 
be  made  to  reflect  the  correct  amount  of 
each  category  of  income  or  deductions. 
In  order  to  establish  that  a  setoff  to  the 
adjustments  proposed  by  the  district 
director  is  appropriate,  the  taxpayer 
must  notify  the  district  director  of  the 
basis  of  any  claimed  setoff  within  30 
days  after  (he  date  of  a  letter  by  which 
the  district  director  transmits  an 
examination  report  notifying  the 
taxpayer  of  proposed  adjustments.  For 
this  purpose,  the  term  arm's  length 
refers  to  the  amount  defined  in 
paragraph  (b)  of  this  section,  without 
regard  to  the  rules  in  §  1.482-2T  under 
which  certain  charges  are  deemed  to  be 
equal  to  arm's  length. 


(ii)  Examples.  The  following 
examples  illustrate  this  paragraph  (e)(5). 
In  each  example,  P  and  S  are  members 
of  the  same  group  of  controlled 
taxpayers. 

Example  1.  P  renders  services  to  S  in 
connection  with  the  construction  of  S's 
factory.  An  arm's  length  charge  for  such 
services,  determined  under  §  1.482-2T(b) 
would  be  Si  00,000.  During  the  same  taxable 
year  P  makes  available  to  S  a  machine  to  be 
used  in  such  construction.  P  bills  S  $125,000 
for  the  services,  but  does  not  bill  for  the  use 
of  the  machines.  No  allocation  will  be  made 
with  respect  to  the  excessive  charge  for 
services  or  the  undercharge  for  the  machine 
if  P  notifies  the  district  director  of  the  basis 
of  any  claimed  setoff  within  30  days  after  the 
date  of  a  letter  by  which  the  district  director 
transmits  an  examination  report  notifying  the 
taxpayer  of  proposed  adjustments,  and  can 
establish  that  the  excessive  charge  for 
services  was  equal  to  an  arm's  length  charge 
for  the  use  of  the  machine  and  if  the  taxable 
income  and  income  tax  liabilities  of  P  and  S 
are  not  distorted. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that,  if  P  had  reported 
$25,000  as  rental  income  and  $25,000  less 
service  income,  it  would  have  been  subject 
to  the  tax  on  personal  holding  companies. 
Allocations  will  be  made  to  reflect  the  correct 
amounts  of  rental  income  and  service 
income. 

(f)  Special  rules — (1)  Small  taxpayer 
safe  harbor — (i)  In  general.  No 
allocations  will  be  made  under  section 
482  in  the  case  of  an  eligible  taxpayer 
that— 

(A)  Elects  the  provision  of  this 
paragraph  (f)(1); 

(B J  Determines  aggregate  taxable 
income  from  all  controlled  transactions 
by  applying  the  appropriate  profit  level 
indicator  that  the  Commissioner 
provides  in  applicable  revenue 
procedures;  and 

(C)  Complies  with  the  procedural 
requirements  set  forth  in  such  revenue 
procedures. 

(ii)  Eligible  taxpayer.  An  eligible 
taxpayer  is  a  controlled  taxpayer  that 
either — 

(A)  Is  a  U.S.  person  with  less  than  $10 
million  in  sales  revenue,  as  defined  in 

§  1.482-5(0(1),  for  the  taxable  year  at 
issue;  or 

(B)  Is  a  U.S.  person  that  engages  in 
cross-border  transactions  with  a 
controlled  taxpayer  that  is  foreign 
(foreign  controlled  taxpayer)  and  such 
foreign  controlled  taxpayer  has  less  th^ 
$10  million  in  sales  revenue  for  the 
taxable  year  at  issue.  For  this  purpose, 

a  cross-border  controlled  transaction  is 
a  controlled  transaction  in  which 
property  or  services  are  transferred 
either  to  or  from  the  United  States  by  a 
controlled  taxpayer. 

(iii)  Aggregation.  (A)  For  purposes  of 
paragraph  (f)(l)(ii)(A)  of  this  section,  the 


sales  revenue  of  all  U.S.  members  of  the 
transferee's  controlled  group  must  be 
aggregated. 

(B)  For  purposes  of  paragraph 
(f)(l)(ii)(B)  of  this  section,  the  sales 
revenue  of  all  foreign  controlled 
taxpayers  with  which  the  U.S.  person 
engaged  in  cross-border  transactions 
must  be  aggregated. 

(iv)  Election  to  apply  the  appropriate 
profit  level  indicator.  (A)  An  eligible 
taxpayer  elects  under  this  paragraph 
(f)(1)  to  apply  the  appropriate  j)rofit 
level  indicator  by  attaching  to  a  timely 
filed  U.S.  income  tax  return  a  written 
statement  indicating  that  the  provisions 
of  this  paragraph  (f)(1)  are  being  elected 
In  addition,  the  written  statement  shall 
contain  all  other  information  as  may  be 
required  in  apphcable  revenue 
procedures. 

(B)  An  election  made  pursuant  to  this 
paragraph  (f)(1)  will  apply  to  the  taxable 
year  in  which  it  was  made  and  to  all 
subsequent  taxable  years.  An  election 
under  this  paragraph  (f)(1)  may  be 
revoked  only  with  the  consent  of  the 
Commissioner. 

(C)  An  election  vmder  this  paragraph 
(f)(1)  will  not  apply  in  any  taxable  year 
in  which  the  controlled  taxpayer  is  not 
an  eligible  taxpayer.  The  election  will 
apply  in  all  subsequent  years  in  which 
the  controlled  taxpayer  again  qualifies 
as  an  eligible  taxpayer.  The  election  will 
not  apply  in  a  subsequent  year, 
however,  if  the  district  director 
determines  that  the  controlled  taxpayer 
has  engaged  in  a  pattern  of  transactions 
designed  to  abuse  the  provisions  of  this 
paragraph  (0(1). 

(2)  Effect  of  foreign  legal  restrictions. 
[Reserved] 

(3)  Coordination  with  section  936— (i) 
Cost  sharing  under  section  936.  If  a 
possessions  corporation  makes  an 
election  under  section  936(h)(5)(C)(i)(I), 
the  corporation  must  make  a  section  936 
cost  sharing  payment  that  is  at  least 
equal  to  the  payment  that  would  be 
required  under  section  482  if  the 
electing  corporation  were  a  foreign 
corporation.  In  determining  the 
payment  that  would  be  required  under 
section  482  for  this  purpose,  the 
provisions  of  §§  1.482-lT  and  1.482-4T 
through  1.482-5T  vfill  be  applied.  The 
provisions  of  section  936(h)(5)(C)(i)(II) 
("Effect  of  Election"^lecting 
corporation  treated  as  owner  of 
intangible  property)  do  not  apply  until 
the  payment  that  would  be  required 
under  section  482  has  been  determined. 

(ii)  Use  of  terms.  A  cost  sharing 
pajrment,  for  the  purposes  of  section 
936(h)(5)(C)(i)(I),  is  calculated  using  the 
provisions  of  section  936  and  the 
regulations  thereunder  and  the 
provisions  of  this  paragraph  (f)f3).  The 
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provisions  relating  to  cost  sharing  under 
section  482  do  not  apply  to  payments 
made  pursuant  to  an  election  under 
section  936(h)(SHC)(i)(I)-  Similarly,  a 
profit  split  payment,  for  the  purposes  of 
section  g36(b)(5MC)(ii)(I).  is  calculated 
using  the  provisions  of  section  936  and 
the  regulations  thereunder,  not  section 
482  and  the  regulations  thraeunder. 
(g]  Definitions.  The  definitions  set 
forth  in  paragraphs  (g)(1)  through  (10)  of 
this  section  apply  to  §$  1.482-lT 
through  1.482-6T. 

(1)  Organization  includes  any 
organization  of  any  kind,  whether  a  sole 
proprietorship,  a  partnership,  a  trust,  an 
estate,  an  association,  or  a  corporation 
(as  each  is  defined  or  understood  in  the 
Internal  Revenue  Code  or  the 
regulations  thereunder),  irrespective  of 
the  place  of  its  organization,  operation, 
or  conduct  of  its  trade  or  business,  and 
regardless  of  whether  it  is  a  domestic  or 
foreign  organization,  whether  it  is  an 
exempt  organization,  or  whether  it  is  a 
member  of  an  affiliated  group  that  files 
a  consoUdated  U.S.  income  tax  return, 
or  a  member  of  an  affiliated  group  that 
does  not  file  a  consolidated  U.S.  income 
tax  retxim.  '' 

(2)  Trade  or  business  includes  a  trade 
or  business  activity  of  any  kind, 
regardless  of  whether  or  where 
organized,  whether  owned  individually 
or  otherwise,  and  regardless  of  the  place 
of  ooeration. 

(3 J  Toxpoyer  means  any  (wrson. 
organization,  trade  or  business,  whether 
or  not  subject  to  any  internal  revenue 
tax. 

(4)  Controlled  includes  any  kind  of 
control,  direct  or  indirect,  whether 
legally  enforceable,  and  however 
exercisable  or  exercised.  It  is  the  reality 
of  the  control  that  is  decisive,  not  its 
form  or  the  mode  of  its  exercise.  A 
presumption  of  control  arises  if  income 
or  deductions  have  been  arbitrarily 
shifted  as  a  result  of  the  actions  of  two 
or  more  taxpayers  acting  in  concert  or 
with  a  common  goal  or  purpose. 

(5)  Controlled  taxpayer  means  any 
one  of  two  or  more  taxpayers  owned  or 
controlled  directly  or  indirectly  by  the 
same  interests.  The  term  uncontrolled 
taxpayer  means  any  one  of  two  or  more 
taxpayers  not  owned  or  controlled 
directly  or  indirectly  by  the  same 
interests. 

(6)  Croup,  controlled  group  and  group 
of  controlled  taxpayers  mean  the 
taxpayers  owned  or  controlled  directly 
or  indirectly  by  the  same  interests. 

(7)  Transaction  means  any  sale. 
assignment,  lease,  license,  loan, 
advance,  contribution,  or  any  other 
transfer  of  any  interest  in  or  a  right  to 
use  any  property  (whether  tangible  or 
intangible^^aal  or  personal)  or  money. 


T 


however  such  transaction  is  effected, 
and  whether  or  not  the  terms  of  such 
transaction  are  formally  doounented.  A 
transaction  also  includes  the 
performance  of  any  services  for  the 
benefit  of.  or  on  behalf  of.  another 
taxpayer. 

(8)  Controlled  transaction  or 
controlled  transfer  means  any 
transaction  or  transfer  between  two  or 
more  members  of  the  same  group  of 
controlled  taxpayers.  The  term 
uncontrolled  transaction  means  any 
transaction  between  two  or  more 
taxpayers  that  are  not  members  of  the 
same  group  of  controlled  taxpayers. 

(9)  True  taxable  income  means,  in  the 
case  of  a  controlled  taxpayer,  the  taxable 
income  that  would  have  resulted  had  it 
dealt  with  the  other  member  or 
members  of  the  group  at  arm's  length.  It 
does  not  mean  the  taxable  income 
resulting  to  the  controlled  taxpayer  by 
reason  of  the  particular  contract, 
transaction,  or  arrangement  the 
controlled  taxpayer  chose  to  make  (even 
though  such  contract,  transaction,  or 
arrangement  is  legally  binding  upon  the 
parties  thereto). 

(10)  Uncontrolled  comparable  means 
the  uncontrolled  transaction  or 
uncontrolled  taxpayer  that  is  compared 
with  a  controlled  transaction  or 
taxpayer  under  any  applicable  pricing 
methodology.  Thus,  ror  example,  when 
applying  the  comparable  profits 
method,  an  uncontrolled  comparable  is 
any  uncontrolled  taxpayer  from  which 
data  is  used  to  establish  a  construc^ve 
operating  profit. 

(h)  Effective  dates.  These  regulations 
are  generally  effective  for  taxable  years 
beginning  after  April  21, 1993.  They 
will  not  apply  with  respect  to  transfers 
made  or  licenses  granted  to  foreign 
persons  before  November  17, 1985,  or 
before  August  17, 1986,  for  transfers  or 
licenses  to  others.  Nevertheless,  they 
will  apply  with  respect  to  transfers  or 
licenses  before  such  dates  if,  with 
respect  to  property  transferred  pursuant 
to  an  earlier  and  continuing  transfer 
agreement,  such  property  was  not  in 
existence  or  owned  by  the  taxpayer  on 
such  date.  Although  these  regulations 
are  generally  effective  for  taxable  years 
as  stated,  the  final  sentence  of  section 
482  (requiring  that  the  income  with 
respect  to  transfers  or  licenses  of 
intangible  property  be  commensurate 
with  the  income  attributable  to  the 
intangible)  is  generally  effective  for 
taxable  years  beginning  after  December 
31, 1986.  For  the  period  prior  to  the 
effective  date  of  these  regulations,  the 
final  sentence  of  section  482  must  be 
applied  using  any  reasonable  method 
not  inconsistent  with  the  statute.  The 
Interna)  Revenue  Service  considers  a 


method  that  applies  these  regulations  or 
their  general  principles  to  be  a 
reasonable  method. 

I1.4C2-2T    DelwmiMllenoftanbta 
Income  in  apacHIc  sMiMltona. 

(a)  through  (c).  (Reserved).  (For 
further  information  see  $  1.482-2A  (a) 
through  (c).) 

(d)  Transfer  of  property.  For  rules 
governing  allocations  under  section  482 
to  reflect  an  arm's  length  consideration 
for  controlled  transactions  involving  the 
transfer  of  property,  see  §S  1.482-3T 
through  1.482-5T. 

|1.4a2-3T    Methods  to  iWtw  iiiliia  lawshla 
Inooma  In  connection  wMh  a  tranefof  oi 


(a)  In  general.  The  arm's  length 
character  of  the  amoimt  charged  in  a 
controlled  transfer  of  tangible  property 
must  be  determined  under  one  of  the 
^e  methods  listed  in  this  paragraph  (a). 
The  five  methods  must  be  applied  in 
accordance  with  the  provisions  of 

§  1.482-lT.  The  selection  of  a  method 
for  the  particular  transaction  under 
review  will  be  subject  to  the  best 
method  rule  of  §  1.482-lT(b)(2)(iii)(A). 
The  methods  are — 

(1)  The  comparable  imcontroUed 
price  method,  described  in  paragraph 
(b)  of  this  section; 

(2)  The  resale  price  method,  described 
in  paragraph  (c)  of  this  section: 

(3)  The  cost  plus  method,  described  in 
paragraph  (d)  of  this  section; 

(4)  The  comparable  profits  method, 
described  in  §  1.482-5T;  and 

(5)  Other  methods,  described  in 
paragraph  (e)  of  this  section. 

(b)  Comparable  uncontrolled  price 
method — (1)  In  general.  Under  the 
comparable  uncontrolled  price  method, 
the  arm's  length  price  for  a  controlled 
sale  of  tangible  property  is  equal  to  the 
price  paid  in  a  comparable  uncontrolled 
transaction.  For  purposes  of  applying 
the  best  method  rule  of  §  1.482- 
lT(b)(2)(iii)(A),  the  comparable 
uncontrolled  price  method,  when  it  can 
be  reasonably  applied  on  the  basis  of 
available  data,  ordinarily  will  provide 
the  most  accurate  measure  of  an  arm's 
length  price  for  the  transfer  of  tangible 
property.  This  method  relies  upon  a 
product  comparable,  as  described  in 

§  1.482-lT(c)(l)(ii).  Factors  to  be 
considered  in  the  application  of  this 
method  include  the  access  to  relevant 
pricing  and  other  financial  information, 
and  the  existence  of  an  active  market. 
which  would  include  contemporaneous 
transactions  between  uncontrolled 
taxpayers  involving  comparable 
property. 

(2)  Standard  of  comparabilitv—(i)  Iti 
gfineral.  Whether  an  uncontrolled 
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transaction  is  comparable  to  a 
controlled  transaction  must  generally  be 
determined  under  the  standards  of 
§  1.482-lT(c).  However,  for  purposes  of 
the  comparable  uncontrolled  price 
method,  transactions  are  considered 
comparable  only  if  the  tangible  property 
and  circumstances  of  the  controlled 
transaction  are  substantially  the  same  as 
those  of  the  uncontrolled  transaction. 
The  tangible  property  and 
circumstances  of  an  uncontrolled 
transaction  will  be  considered 
substantially  the  same  as  those  of  a 
controlled  transaction  only  if  any  minor 
differences  between  the  transactions 
either  have  no  effect  on  the  amount 
charged,  or  can  be  accounted  for  by  a 
reasonable  number  of  adjustments  to  the 
uncontrolled  transaction.  If  there  are 
matenal  differences  between  the 
controlled  and  uncontrolled 
transactions,  other  methods  must  be 
applied,  such  as  the  resale  price  method 
described  in  paragraph  (c)  of  this 
section,  the  cost  plus  method  described 
in  paragraph  (d)  of  this  section,  or  the 
comparable  profits  method  described  in 
§  1.482-5T.  For  example,  if  the 
functions  performed  by  the  taxpayer  in 
the  controlled  transaction  are  materially 
different  from  the  functions  performed 
ui  the  uncontrolled  transaction,  the 
comparable  uncontrolled  price  method 
cannot  be  applied. 

(ii)  Factors  for  determining 
comparability  and  required 
adjustments.  The  comparability  of 
controlled  and  uncontrolledj 
transactions,  the  effect  of  any 
differences  between  them  on  the 
amoimt  charged,  and  any  adjustment 
required  under  paragraph  (b)(2)(i)  of  this 
section,  depend  upon  the  particular 
property  and  circumstances  involved. 
Although  all  of  the  factors  described  in 
§  1.482-lT(c)(3)  must  be  considered, 
specific  factors  that  may  be  particularly 
relevant  to  this  method  include  the 
following — 

(A)  Quality  of  the  product; 

(B)  Sales  volume; 

(C)  The  level  of  the  market  (e.g., 
wholesale,  retail,  etc.); 

(D)  The  geographic  market  in  which 
the  transaction  takes  place; 

(E)  Date  of  the  transaction; 

(F)  The  alternative  commercial 
arrangements  realistically  available  to 
the  buyer  and  seller;  and 

(C)  uitangible  property  associated 
with  the  sale. 

(iii)  Arm's  length  range.  Where  two  or 
more  uncontrolled  transactions 
independently  establish  an  arm's  length 
price  under  this  paragraph  (b),  such 
transactions  will  establish  an  arm's 
length  range,  as  described  in  §  1.482- 
lT(d)(2)(i). 


(iv)  Examples.  The  principles  of  this 
paragraph  (b)  are  illustrated  by  the 
following  examples.  In  each  example,  X 
sells  the  same  product  in  both 
controlled  and  imcontrolled  sales: 

Example  1.  The  circumstances  surrounding 
the  controlled  and  uncontrolled  transactions 
are  substantially  the  same,  except  that  the 
controlled  sales  price  is  a  delivered  price  and 
the  uncontrolled  sales  are  made  f.o.b.  X's 
factory.  Since  differences  in  the  contractual 
tenns  of  transportation  and  insurance 
generally  have  a  definite  and  reasonably 
ascertainable  effect  on  price,  the 
uncontrolled  transactions  are  comparable  for 
purposes  of  the  comparable  uncontrolled 
price  method,  provided  the  adjustments  are 
made  to  the  price  of  the  uncontrollable 
transaction  to  reflect  such  differences. 

Example  2.  The  circumstances  surrounding 
the  controlled  and  uncontrolled  transactions 
are  substantially  the  same,  except  that  X 
affixes  its  valuable  trademark  to  the  property 
sold  in  the  controlled  transactions,  but  does 
not  affix  its  trademark  to  the  property  sold 
in  the  uncontrolled  transactions.  Since  the 
effects  on  price  of  such  differences  that  are 
attributable  to  the  intangible  property 
associated  with  the  sale  of  tangible  property 
are  ordinarily  significant  but  not  reasonably 
ascertainable,  such  differences  would 
ordinarily  render  the  uncontrolled 
transactions  noncomparable  for  puqxjses  of 
applying  the  comparable  uncontrolled  price 
method. 

Example  3.  The  circumstances  surrounding 
the  controlled  and  uncontrolled  transactions 
are  substantially  the  same  except  that  X,  a 
manufacturer  of  business  machines,  makes 
certain  minor  modifications  in  the  physical 
properties  of  the  machines  to  satisfy  specific 
requirements  of  a  customer  in  controlled 
sales,  but  does  not  make  these  modifications 
in  uncontrolled  sales.  Since  minor  physical 
differences  in  the  product  generally  have  a 
definite  and  reasonably  ascertainable  effect 
on  prices,  such  differences  do  not  normally 
render  the  uncontrolled  transactions 
noncomparable  for  purposes  of  applying  the 
comparable  uncontrolled  price  method. 

Example  4.  The  circumstances  surrounding 
the  controlled  and  uncontrolled  sales  are 
substantially  the  same,  except  that,  in  the 
controlled  sales,  the  seller  bears  the  warranty 
obligations  that  arise  upon  the  resale  of  the 
product.  If  this  difference  is  minor  and  the 
effect  of  this  difference  on  the  price  can  be 
reasonably 'ascertained,  for  purposes  of  the 
comparable  uHcontrolied  price  method,  the 
uncontrolled  sales  will  be  comparable  to  the 
controlled  sales. 

Example  5.  The  circumstances  surrounding 
the  controlled  and  uncontrolled  sales  are 
substantially  the  same,  except  for  the  fact 
that  the  volume  of  controlled  sales  is  greater 
than  the  volume  of  uncontrolled  sales.  The 
volume  of  controlled  sales  produces  a 
reasonably  ascertainable  volume  discount. 
The  price  of  the  uncontrolled  transaction, 
adjusted  to  account  for  the  difference  in 
volume  from  the  controlled  transaction, 
provides  an  arm's  length  price  of  the 
controlled  transaction.  See  also  the  Example 
under  §  1.482-lT(c)(2)(iii). 

Example  6.  The  circumstances  surrounding 
the  controlled  and  uncontrolled  transactions 


are  substantially  the  same,  except  that  the 
controlle(l  sales  are  made  into  country  A  and 
the  uncontrolled  sales  are  madeinto  country 
B.  In  both  contrail^  and  uncontrolled 
transactions,  the  buyer  is  a  distributor  of  X'» 
products  at  the  wholesale  market  level.  In 
this  case,  differences  in  geographic  markets 
may  result  in  differences  in  significant  costs 
and  the  applicable  resale  price.  Such 
differences  are  material  and  render  the 
uncontrolled  transactions  noncomparable  to 
the  controlled  transactions,  even  if  the  effiact 
of  any  such  differences  could  be  reasonably 
ascertained.  However,  the  uncontrolled  sales 
may  qualify  as  comparable  uncontrolled 
transactions  for  purposes  of  applying  the 
resale  price  method  described  in  paragraph 
(c)  of  this  section. 

(c)  Resale  price  method — (1)  In 
general.  The  resale  price  method  tests 
the  arm's  length  character  of  a 
controlled  transaction  by  reference  to 
the  gross  profit  margin  realized  in 
comparable  uncontrolled  transactions. 
The  resale  price  method  measures  the 
■value  of  distribution  functions  and  is 
ordinarily  used  in  cases  involving  the 
purchase  and  resale  of  temgible  property 
where  the  distributor  has  not  added 
substantial  value  to  the  tangible  goods 
by  physically  altering  the  goods  before 
resale  or  by  the  use  of  intangible 
property.  For  this  purpose  packaging, 
repackaging,  labelling,  or  minor 
assembly  do  not  ordinarily  constitute 
physical  alteration.  This  method  relies 
upon  a  functional  comparable,  as 
described  in  §  1.482-lT(c)(l)(ii). 

(2)  Determination  of  arm's  length 
price — (i)  In  general.  An  arm's  length 
price  is  determined  under  the  resale 
price  method  by  subtracting  the 
appropriate  gross  profit  from  the 
applicable  resale  price  for  the  property 
involved  in  the  controlled  transaction 
under  review. 

(ii)  Applicable  resale  price.  The 
applicable  resale  price  is  equal  to  either 
the  resale  price  of  the  particular  item  of 
property  involved  or  the  price  at  which 
contemporaneous  resales  of  the  same 
property  are  made.  Where  the  property 
purt:hased  in  the  controlled  sale  is 
resold  to  one  or  more  related  parties  in 
a  series  of  controlled  sales  before  being 
resold  in  an  uncontrolled  sale,  the 
applicable  resale  price  is  the  price  at 
which  the  property  is  resold  to  an 
uncontrolled  party,  or  the  price  at 
which  contemporaneous  resales  of  thu 
same  property  are  made.  In  such  case, 
the  determination  of  the  appropriate 
gross  profit  will  take  into  account  the 
functions  of  all  members  of  the  group 
participating  in  the  series  of  controlled 
sales  and  final  imcontrolled  resale,  as 
well  as  any  other  relevant  factors 
described  in  §  1.482-lT(c)(3).  • 

(iii)  Appropriate  gross  profit.  The 
appropriate  gross  profit  is  computed  by 
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multiplying  the  applicable  resale  price 
by  the  apimipriate  gross  profit  maigiii 
(exprened  as  a  percentage  of  total 
revenue  derivea  from  sales)  earned  in 
comparable  imcontrolled  transactions. 
In  order  to  achieve  comparability  when 
calculating  the  appropriate  gross  profit 
margin,  the  elements  that  enter  into  the 
computation  of  the  sales  price  and  the 
cost  of  goods  sold  of  the  property 
involved  in  the  controlled  and 
uncontrolled  transactions  must  be  the 
same.  Accoimting  reclassifications  may 
be  required  to  ensure  consistent 
treatment  of  such  items  as  discounts, 
returns  and  allowances,  freight-in  and 
fi«ight-out,  insurance,  and  packaging. 
Whenever  possible,  gross  profit  margins 
should  be  derived  from  comparable 
uncontrolled  purchases  and  resales  of 
the  distributor  involved  in  the 
controlled  sale,  because  similar 
characteristics  are  more  likely  to  be 
found  among  different  resales  of 
property  made  by  the  same  distributor 
than  among  sales  made  by  other 
distributors.  In  the  absence  of 
comparable  imcontrolled  transactions 
by  the  same  distributor,  an  appropriate 
gross  profit  margin  may  be  derived  bom 
comparable  uncontrolled  transactions  of 
other  distributors. 

(iv)  Ann's  length  mnge.  Where  two  or 
more  uncontrolled  transactions 
independently  establish  an  arm's  length 
price  imder  paragraph  (c)(3)  of  this 
section,  such  transactions  will  establish 
an  arm's  length  range,  as  described  in 
§1.482-lT(d)(2)(i). 

(3)  Standard  of  comparability — (i)  In 
general.  The  determination  of  whether 
an  imcontrolled  transaction  is 
comparable  to  the  controlled  transaction 
will  be  made  by  applying  the  standards 
of  §  1.482-lT(c).  A  distributor's  gross 
profit  provides  compensation  for  the 
performance  of  distribution  functions 
related  to  the  product  or  products  \mder 
review,  including  an  operating  profit  in 
return  for  the  dinributor's  investment  of 
capital  and  the  assumption  of  risks. 
Therefore,  for  purposes  of  the  resale 
price  method,  close  physical  similarity 
of  the  property  involved  in  the 
controlled  and  uncontrolled 
transactions  is  not  ordinarily  necessary 
to  establish  the  comparability  of  the 
distributor's  gross  profit  margin.  For 
example,  distributors  of  a  wide  variety 
of  consiuner  durables  might  perform 
comparable  distribution  mn^ons 
without  regard  to  the  specific  durable 
goods  distributed.  It  would  ordinarily  be 
expected,  however,  that  the  controlled 
and  uncontrolled  transactions  involve 
the  distribution  of  products  within  the 
same  product  categories.  In  the  absence 
of  such  sales,  the  prevailing  gross  profit 


margins  in  the  general  industry 
Involved  may  be  appropriate. 

(ii)  Adjustment*  for  aifferencet 
between  contmUea  and  uncontrolled 
transactions.  Appropriate  adjxistments 
for  differences  must  oe  made  to  the 
gross  profit  margins  earned  with  respect 
to  uncontrolled  transacticms,  pursuant 
to  the  standards  of  §  1.462-lT(c)(2)(il). 
For  this  purpose,  it  is  necessary  to 
consider  operating  expenses  associated 
with  functions  performed  and  risks 
assumed.  If  there  are  differences  In 
functions  performed,  the  effect  on  price 
of  such  differences  is  not  necessarily 
equal  to  the  differences  in  the  amount 
of  related  operating  expenses.  Although 
all  of  the  criteria  of  §  1.482-lT(c)(3) 
must  be  considered,  specific  facton  that 
may  be  particularly  relevant  to  this 
method  include^ 

(A)  The  inventory  levels  and  turnover 
rates; 

(B)  The  scope  and  terms  of  warranties 
provided; 

(C)  Sales,  marketing,  advertising 
programs  and  services,  (including 
promotional  programs,  rebates,  and  co- 
op advertising); 

(D)  Sales  volumes; 

(E)  The  level  of  the  market: 

(F)  Foreign  currency  risks;  and 

(G)  Extensions  of  credit  and  payment 
terms. 

(ill)  Sales  agent.  Where  the  controlled 
taxpayer  is  comparable  under  the 
standards  of  comparability  imder 
paragraph  (c)(3)  of  this  section  and 
§  1.482-lT(c)  to  a  sales  agent  that  does 
not  take  title  to  goods,  the  commission 
earned  by  such  sales  agent,  expressed  as 
a  percentage  of  the  uncontrolled  sales 
price  of  the  goods  Involved,  may 
constitute  the  appropriate  gross  profit 
margin. 

(4)  Examples.  The  following  examples 
illustrate  this  paragraph  (c). 

Example  1.  A  controlled  taxpayer  sells 
property  to  anothflr  member  of  its  controlled 
group  that  resells  the  property  in 
imcontrolled  sales.  If  the  applicable  resale 
price  of  the  property  involved  in  the 
controlled  sale  is  SlOO  and  the  appropriate 
gross  profit  margin  for  resales  is  20%,  the 
arm's  length  price  of  tira  controlled  sale  is 
$60  ($100  minus  20%  x  $100). 

Example  2.  (i)  A  controlled  taxpayer,  P, 
sells  property  to  another  member  of  its 
controlled  group,  S,  which  resells  such 
property  in  uncontrolled  sales.  S's  total 
reported  cost  of  goods  sold  is  $800, 
consisting  of  S800  for  property  purchased 
from  P  and  $200  of  other  costs  of  goods  sold 
incurred  to  unrelated  parties.  S's  applicable 
resale  price  and  reported  gross  profit  are  as 
follows: 

Applicable  resale  price $1000 

Cost  of  goods  sold: 

Coet  of  purchases  from  P 600 

Costs    incurred    to    unrelated 
parties .„.. 2t)0 


Reported  gross  jHoflt $200 

(ii)  The  district  director  determines  that  the 
appropriate  gross  profit  margin  is  25%. 
lomefare,  S's  apprmriate  gross  profit  is  $250 
(i.e.,  25%  of  the  applicable  resale  price  of 
SIOOO).  Because  S  Is  Incurring  costs  of  sales 
to  unrelated  parties,  the  arm's  length  price 
for  property  purchased  firom  P  must  be 
determined  under  a  two-step  process.  First, 
the  appropriate  gross  profit  ($250)  is 
subtracted  from  the  applicable  resale  price 
($1000).  The  resulting  amount  ($750)  is  then 
reduced  by  the  costs  of  sales  incurred  to 
unrelated  parties  ($200).  Therfifore,  the  ann's 
length  price  in  this  case  equals  $550  {Le., 
S750  minus  $200). 

Example  3.  If  X  sells  a  product  to  Y  in  a 
controlled  sale,  Y  sells  the  product  to  Z  In 
a  controlled  sale,  and  Z  sells  the  product  in 
an  uncontrolled  sale,  the  applicable  resale 
price  is  the  price  at  which  Z  sold  the  product 
in  the  uncontrolled  sale.  The  determination 
of  the  appropriate  gross  profit  margin  will 
take  into  account  the  functions  performed  by 
X,  Y,  and  Z,  as  well  as  relevant  factors 
described  in  §  1. 482-1  T(c). 

Example  4.  (i)  S,  a  domestic  corporation, 
distributes  clothing  that  it  purchases  from  its 
foreign  parent  corporation.  S's  gross  profit 
margin  is  25%.  Another  domestic 
corporation,  U,  distributes  comparable 
clothing  that  it  purchases  from  uncontrolled 
taxpayers.  U's  gross  profit  margin  also  is 
25%.  S's  controlled  transaction  and  U's 
uncontrolled  transaction  are  comparable 
under  paragraph  (c)(3)  of  this  section  and  no 
adjustment  for  differences  in  functions  or 
circumstances  is  required  under  §  1.482- 
lT(c).  However,  U  treats  warranty  as 
expenses  included  in  cost  of  goods  sold 
while  S  treats  warranty  as  an  operating 
expense.  Accordingly,  adjustments  ara 
required  to  U's  gross  margin  to  ensure 
accounting  consistency  between  U  and  S. 

(ii)  U's  warranty  represents  10%  of  U's 
total  revenue  from  sales.  After  reclassifying 
the  expense  as  Iwlow-the-line  expenses,  U's 
gross  profit  margin  is  35%.  Thus,  S's 
appropriate  gross  profit  margin  is  35%. 

Example  5.  P  and  S  are  memlwrs  of  the 
same  controlled  group.  S  purchases  electric 
mixers  from  P  and  electric  toasters  from 
unrelated  parties.  S  performs  comparable 
functions  with  respoct  to  resales  of  both  the 
mixers  and  the  toasters,  except  that  it  does 
not  warrant  the  toasters,  but  does  provide  a 
90-day  warranty  for  the  mixers.  S  normally 
earns  a  gross  profit  on  toasters  of  20%  of 
gross  selling  price.  The  20%  gross  profit  on 
the  resale  of  toasters  must  be  adjusted  to 
reflect  the  diOiarence  in  functions  (the 
warranty),  and  as  adjusted,  is  an  appropriate 
gross  profit  margin. 

Example  6.  (1)  P  manufactures  Product  X, 
an  unbranded  widget,  and  sells  it  to  S,  its 
wholly  owmed  subsidiary.  S  acts  as  a 
distributor  of  Product  X  in  country  M,  and 
sells  it  to  uncontrolled  taxpayers  In  that 
country.  Uncontrolled  distributors  A,  B,  and 
C  disfarilnite  competing  products  in  country 
M.  All  such  products  are  unbranded,  and  the 
resale  price  in  country  M  is  S100  per  unit 

(ii)  Baaed  on  an  analysis  of  the  functions 
performed  and  risks  assumed  by  S  and  by  A. 
B,  and  C  and  ■  review  of  their  financial 
statements,  the  district  director  has 
determined  the  following  for  1994: 
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c'eooiled  gross 

profit  ($)  

Accounting  reclas- 
sifications   

Comparabiliiy  adjust- 
ments: 

Inwentofy 

Adverlis^ 

Warranty  

VoHime 


Adjusted  gross 
proW 


18 


($)18 


2 


I 


14 


V) 

2 

(*) 

{') 


15 


16 


1 
V) 
(") 


16 


(iii)  Applying  the  resale  pric^  method  to 
test  the^rm's  length  character  df  the  amount 
paid  bf"P  for  the  distribution  filnctions 
performed  by  S,  the  district  director 
determines  that  any  gross  profit  between  $15 
and  $20  will  produce  an  arm's  length  margin, 
and  any  price  for  product  X  between  $80  and 
$85  would  be  an  arm's  length  price. 

Exairple  7.  The  facts  are  the  ^me  as  in 
Example  6,  except  that  Product  X  is  a 
branded  widget  and  the  resale  price  in 
country  M  is  $110.  P  owns  the  worldwide 
rights  to  the  brand  name,  including  in 
country  M.  The  district  director  determines 
that  there  has  been  no  transfer  Of  an 
intangible,  and  that  P  retains  all  rights  to  the 
brand  name.  The  district  direct|)r  determines 
that  tne  resale  price  method  applies  to  price 
the  distribution  functions  of  S.^nd  that  the 
transactions  of  distributors  A,  B>  and  C  are 
comparable  uncontrolled  transactions.  No 
additional  comparability  adjusfaients  are 
required.  Because  the  entire  vajue  of  the 
brand  name  should  inure  to  the  benefit  of  P, 
S  should  continue  to  earn  gross  profit  of 
between  $15  and  $20  to  compensate  it  for  its 
distribution  functions.  An  arm's  length 
transfer  price  would  be  any  price  between 
$90  and  $95.  [ 

Example  8.  (i)  The  facts  are  tie  same  as  in 
Example  7.  except  that  the  brahd  name  is  not 
widely  known  within  country  M,  and  it  does 
not  command  any  price  premium  over  its 
competitors.  Thus,  the  resale  price  of  Product 
X  is  $100,  and  the  arm's  length  transfer  price 
in  1994  is  between  $80  and  $8SJ.  In  year  1996, 
P  and  S  decide  to  develop  a  premium  image 
for  Product  X  in  country  M.  S  it  to  supervise 
the  advertising  and  other  markoting  efforts 
that  will  be  required  to  develop  the  brand 
name  in  country  M.  S  increases  strategic 
advertising  and  promotion  expenses  by  $5, 
for  which  it  is  not  directly  reimbursed  by  P. 
However,  P  reduces  the  transfer  price  from 
$82  to  $77. 

(ii)  The  district  director  detennines  that 
there  has  been  no  transfer  of  an  intangible 
from  P  to  S  in  1996,  and  that  the  resale  price 
method  applies  to  test  the  arm's  length 
character  of  the  price  paid  by  S  to  P  for 
product  X.  The  transactions  of  distributors  A, 
B,  and  C  are  comparable  uncontrolled 
transactions  after  the  adjustments  shown  in 
Example  6  are  made.  However,  an  additional 
comparability  adjustment  is  reduired  to 
reflect  the  $5  additional  advertising  and 
promotional  activities  undertaken  by  S. 
Thus,  the  district  director  detennines  that  the 
adjusted  gross  profit  margins  of  distributors 
A,  B,  and  C  for  1996  are  as  folldws: 


S 

A 

B 

C 

Repotted  gross 
proHl ($)  

23 

22 

o 

2 
2 

1 

14 

4 

(•) 

7 

o 

16 

srfications .... 

ments: 

Inventory 

Advertising 

Wananty  

Volume 

1 

6 

(') 

V) 

proft 

($)23 

25 

20 

21 

(iii)  Thus,  the  district  director  detennines 
that  S  should  earn  a  gross  profit  of  between 
$20  and  $25  and  an  arm's  length  transfer 
price  in  1996  would  be  any  price  between 
$75  and  $80. 

Example  9.  The  focts  are  the  same  as  in 
Example  8,  except  that  the  brand  name  for 
Product  X  takes  on  value  and  begins  to 
command  a  premium  price  in  the 
marketplace.  The  value  should  inure  to  the 
benefit  of  P  since  there  has  been  no  transfer 
to  S  of  any  intangible  rights  in  the  brand 
name.  Thus,  as  the  applicable  resale  price 
goes  up,  the  transfer  price  would  go  up 
accordingly.'  In  addition,  if  S  begins  to  reduce 
its  advertising  and  promotional  efforts,  the 
comparability  analysis  would  be  adjusted  to 
reflect  that  change,  and  the  transfer  price 
would  again  increase. 

Example  10.  (i)  P  manufactures  and  sells 
Product  X  to  S,  its  wholly  owned  subsidiary, 
and  to  A,  B,  and  C,  which  are  uncontrolled 
taxpayers  comparable  to  S.  P  sells  Product  X 
to  S,  A,  B,  and  C  under  comparable 
circumstances  for  $82.  In  1995,  S  decides  to 
adopt  a  new  marketing  strategy  and  intends 
to  develop  a  brand  name,  XY,  for  Product  X 
with  the  expectation  that  it  will  command  a 
premium  price  in  the  marketplace.  Thus,  S 
increases  its  expenditures  for  strategic 
advertising  and  promotion  by  $5,  for  which 
it  is  not  directly  reimbursed  by  P.  Moreover, 
P  does  not  reduce  the  transfer  price  below 
$82.  In  1996,  Product  XY  begins  to  command 
a  price  premium  in  the  marketplace,  and  the 
resale  price  for  Product  XY  increases  from 
$100  to  $110.  P  increases  its  price  to  S  to  $92. 

(ii)  There  has  been  no  transfer  of  an 
intangible  from  P  to  S  since  S  has  invested 
in  the  development  of  its  own  intangible.  The 
district  director  applies  the  resale  price 
method  to  test  the  arm's  length  character  of 
the  transfer  price  for  Product  XY  in  both 
1995  and  1996.  In  1995,  the  investment  does 
~/not  give  rise  to  a  price  premium.  Thus,  no 
comparability  adjustment  is  made  to  reflect 
S's  investment  in  strategic  advertising 
intended  to  develop  S's  brand  name  since 
that  investment  has  not  resulted  in  a  price 
premium  and  therefore,  has  nofiad  an  effect 
on  S's  gross  proHt  in  that  year.  In  1996,  as 
the  brand  name  takes  on  value  and  begins  to 
command  a  price  premium,  an  adjustment 
must  be  made  to  the  gross  profit  margins  of 
the  uncontrolled  distributors  to  reflect  S's 
increase  in  the  resale  price  of  Product  XY. 
Assuming  the  gross  profit  of  distributors  A, 
B,  and  C  is  $20,  $15,  and  $16,  respectively, 
after  adjustments  for  differences  other  than 
the  increase  in  the  S's  resale  price  of  product 
XY,  then  a  further  adjustment  to  their  gross 


proGt  is  made  for  the  difierence  in  market 
price  premiiun,  as  follows: 


S 

A 

B 

C 

PartiaHy  MliiffitBd 
«ro«pre«($) 

Ad)utliiMiM  lor 
price  premium . 

18 

20 

10 

15 
10 

18 
10 

Adjusted  gross 
pro«l($) 

18 

30 

25 

26 

S's  appropriate  gross  profit  should  range 
between  $25  and  $30.  By  increasing  the 
transfer  price  of  product  XY  sold  to  S  in 
1996,  P,  in  effect,  obtained  the  benefit  of  the 
price  premium  that  should  have  insiuwi  to 
S,  as  a  result  of  its  successful  market 
development  strategies.  Thus,  an  arm's 
length  price  would  be  any  price  between  $80 
and  $85  and  the  $92  price  charged  by  P  to 
S  in  1996  is  not  arm's  length. 

Example  II.  (i)  P  has  developed  and 
manufactures  Product  X,  a  diskette  that 
contains  proprietary  computer  software.  The 
computer  software  can  be  used  without 
significant '  systems  engineering"  or 
"application  engineering"  by  the  ultimate 
customer,  and  is  sold  through  common  retail 
outlets.  P  sells  the  diskette  to  S,  its  controlled 
distributor,  and  S  distributes  to  diskette  to 
uncontrolled  computer  sales  outlets  in 
country  M. 

(ii)  Regardless  of  whether  the  taxpayer  ^ 
characterizes  the  controlled  transaction  as  a 
transfer  of  tangible  or  intangible  property,  the 
district  director  determines  that  an  analysis 
of  the  functions  performed  and  risks  assumed 
by  S  demonstrates  that  these  functions  and 
risks  do  not  materially  differ  from  the 
functions  and  risks  of  distributors  A,  B,  and 
C.  Thus,  the  district  director  determines  that 
the  resale  price  method  would  apply  to  the 
price  paid  by  S  for  Product  X.  The  value  of 
the  software  itself  (an  intangible)  is  reflected 
in  the  resale  price  of  the  diskette  when  it  is 
sold  to  the  uncontrolled  computer  sales 
outlets,  and  is,  therefore,  established  by  the 
marketplace.  The  entire  value  of  the 
intangible  inures  to  the  beneflt  of  P. 

(d)  Cost  plus  method — (1)  In  general. 
The  cost  plus  method  tests  the  arm's 
length  character  of  a  controlled 
transaction  by  reference  to  the  gross 
profit  markup  realized  in  comparable 
uncontrolled  transactions.  The  cost  plus 
method  is  ordinarily  used  in  cases 
involving  the  manufacture,  assembly,  or 
other  production  of  goods  that  are  sold 
to  related  parties.  This  method  relies 
upon  a  functional  comparable,  as 
described  in  §  1.482-lT(c)(l)(ii). 

(2)  Determination  of  arm's  length 
price — (i)  In  general.  An  arm's  length 
price  for  the  controlled  transfer  is  equal 
to  the  controlled  taxpayer's  costs  of 
producing  the  property  involved  in  the 
controlled  transaction  plus  an  amount 
equal  to  those  costs  multiplied  by  the 
appropriate  gross  profit  markup. 

fii)  Appropriate  gross  profit  markup. 
The  appropriate  gross  profit  markup  is 
equal  to  tbe  gross  profit  earned  in 
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comparable  uncontrolled  transactions, 
expressed  as  a  percentage  of  cost. 
Whenever  possible,  the  gross  proBt 
markup  should  be  derived  from 
comparable  uncontrolled  sales  made  by 
the  teixpayer  involved  in  the  controlled 
sale,  because  similar  characteristics  are 
more  likely  to  be  found  among  sales  of 
property  made  by  the  same  producer 
than  among  sales,  by  other  producers.  In 
the  absence  of  such  sales,  an 
appropriate  gross  proBt  markup  may  be 
derived  from  comparable  uncontrolled 
sales  of  other  producers  whether  or  not 
such  producers  are  members  of  the 
controlled  group. 

(iii)  Consistency  in  accounting.  The 
costs  of  producing  the  property 
involved  in  the  controlled  transaction 
and  the  costs  that  enter  into  the 
computation  of  the  appropriate  gross 
proBt  markup  must  be  computed  in  a 
consistent  manner  in  accordance  with 
sound  accounting  practices  for 
allocating  and  apportioning  costs, 
which  neither  favors  nor  disfavors 
controlled  transactions  in  comparison 
with  the  uncontrolled  transaction.  Thus, 
if  the  costs  used  in  computing  the 
appropriate  gross  proHt  markup  are 
comprised  of  the  full  cost  of  goods  sold, 
including  direct  and  indirect  costs,  then 
the  cost  of  producing  the  property 
involved  in  the  controlled  transaction 
must  be  comprised  of  the  full  cost  of 
goods  sold,  including  direct  and 
indirect  costs.  However,  if  the  costs 
used  in  computing  the  appropriate  gross 
proHt  markup  are  comprised  only  of 
direct  costs,  then  the  costs  of  producing 
the  property  involved  in  the  controlled 
transaction  must  be  comprised  only  of 
direct  costs.  The  term  "cost  of 
producing"  includes  the  cost  of 
acquiring  property  that  is  held  for 
resale. 

(iv)  Arm's  length  range.  Where  two  or 
more  uncontrolled  transactions 
independently  establish  an  arm's  length 
price  under  this  paragraph  (d),  such 
transactions  will  establish  an  arm's 
length  range,  as  described  in  §  1.482- 
lT(d)(2)(i). 

(3)  Standard  of  comparability— (\)  In 
general.  The  determination  of  whether 
an  uncontrolled  transaction  is 
comparable  to  the  controlled  transaction 
will  be  made  by  applying  the  standards 
of  §  1.482-lT(c).  A  producer's  gross 
profit  markup  provides  compensation 
for  the  performance  of  the  production 
functions  related  to  the  product  or 
products  under  review,  including  an 
operating  proHt  for  the  producer's 
investment  of  capital  and  assumption  of 
risks.  Therefore,  for  purposes  of  the  cost 
plus  method,  close  physical  similarity 
of  the  projjerty  involved  in  the 
controlled  and  the  uncontrolled 


transactions  is  not  ordinarily  necessary 
to  establish  the  comparability  of  the 
producers'  gross  profit  markups.  It 
would  ordinarily  be  expected,  however, 
that  the  controlled  and  uncontrolled 
transactions  involve  production  of 
products  within  the  same  product 
categories.  For  example,  producers  of  a 
wide  variety  of  components  for 
consumer  electronics  might  perform 
comparable  manufacturing  and 
assembly  functions  without  regard  to 
the  specific  products  produced,  but 
producers  of  pharmaceuticals  may  not 
be  comparable  to  producers  of  apparel. 
In  the  absence  of  such  sales,  the 
prevailing  gross  profit  markup  in  the 
general  industry  involved  may  be 
appropriate. 

(ii)  Adjustments  for  differences 
between  controlled  and  uncontrolled 
transactions.  Appropriate  adjustments 
for  differences  must  be  made  to  the 
gross  profit  with  respect  to  comparable 
uncontrolled  transactions,  pursuant  to 
the  standards  of  §  1.482-lT(c)(2)(ii).  For 
this  purpose,  it  is  necessary  to  consider 
operating  expenses  associated  with 
functions  performed  and  risks  assumed. 
If  there  are  differences  in  functions 
performed,  the  effect  on  price  of  such 
differences  is  not  necessarily  equal  to 
the  differences  in  the  amount  of  related 
operating  expenses.  Although  all  of  the 
criteria  of  §  1.482-lT(c)(3)  must  be 
considered,  specific  factors  that  may  be 
particularly  relevant  to  this  method 
include — 

(A)  The  complexity  of  manufacturing 
or  assembly; 

(B)  Manufacturing,  production,  and 
process  engineering; 

(C)  Procurement,  purchasing,  and 
inventory  control  activities: 

(D)  Testing  functions; 

(E)  Selling,  general,  and 
administrative  expenses; 

(F)  Foreign  currency  risks;  and 

(C)  Extension  of  credit  and  payment 
terms. 

(iii)  Purchasing  agent.  Where  a 
controlled  taxpayer  is  comparable  under 
the  criteria  under  this  paragraph  (d)(3) 
and  §  1. 482-1  T{c)(3)  to  a  purchasing 
agent  that  does  not  take  title  to  property, 
the  commission  earned  by  such 
purchasing  agent,  expressed  as  a 
percentage  of  the  purchase  price  of  the 
goods,  may  constitute  the  appropriate 
gross  profit  markup.  . 

(4)  Examples.  The  following  examples 
illustrate  the  principles  of  this 
paragraph  (d).  In  these  examples,  X  and 
Y  are  members  of  the  same  group  of 
controlled  taxpayers. 

Example  1.  (i)  X  is  a  domestic 
manufacturer  of  computer  chips  that  sells 
computer  chips  to  its  foreign  subsidiary  Y.  X 
earns  an  8%  gross  profit  markup  with  respect 


to  its  manufacturing  operations.  UTl,  IJT2. 
and  UT3  are  domestic  computer  chip 
manufacturers  that  sell  to  uncontrolled 
foreign  purchasers.  UTl,  UT2,  and  UT3  earn 
gross  profits  markups  with  resp>ect  to  their 
manufacturing  operations  that  range  from  6% 
to  8%. 

(ii)  The  controlled  sales  by  X,  and  the 
uncontrolled  sales  by  UTl,  UT2,  and  UT3  are 
comparable  under  paragraph  (d)(3)  of  this 
section.  X  accounts  for  supervisory,  general, 
and  administrative  costs  as  operating 
expenses,  which  are  not  allocated  to  its  sales 
to  Y.  The  gross  profit  markups  of  UTl ,  UT2, 
and  UT3,  however,  reflect  supervisory, 
general,  and  administrative  expenses  because 
they  are  accounted  for  as  costs  of  goods  sold. 
Accordingly,  the  gross  profit  markups  of 
UTl,  UT2,  and  UT3  must  be  adjusted  as 
provided  in  paragraph  (d)(3)(ii)  of  this 
section  to  provide  accounting  consistency. 

(iii)  After  subtracting  these  expmnses  from 
the  cost  of  goods  sold  of  UTl.  UT2.  and  UT3, 
the  gross  profit  markups  of  UTl,  UT2.  and 
UT3  are  between  10%  and  12%.  Thus.  X's 
8%  gross  profit  markup  is  not  within  the 
range  established  by  the  results  of  UTl.  UT2, 
and  UT3  (assuming  no  other  adjustments  are 
required  for  other  differences  that  may  exist 
between  X  and  UTl,  UT2,  and  UT3). 
Consequently,  the  price  at  which  X  sells 
compact  disc  players  to  Y  is  not  arm's  length 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  under  its  contract 
with  Y,  X  uses  materials  consigned  by  Y. 
UTl,  UT2,  and  UT3,  on  the  other  hand, 
purchase  their  own  materials,  and  their  gross 
profit  markups  are  determined  by  including 
the  costs  of  material.  The  fact  that  X  does  not 
carry  an  inventory  risk  by  purchasing  its  own 
materials  while  the  uncontrolled  producers 
carry  inventory  is  a  significant  difference  that 
may  require  an  adjustment  if  the  difference 
has  an  effect  on  the  gross  profit  markups  of 
the  uncontrolled  producers.  Inability  to 
reasonably  ascertain  the  effect  of  the 
difference  on  the  gross  profit  markups  would 
render  UTl,  UT2.  and  UT3  noncomparable 
for  purposes  of  applying  the  cost  plus 
method. 

(e)  Other  methods — (1)  In  general. 
Where  none  of  the  methods  listed  in 
paragraph  (a)  (1),  (2),  (3),  or  (4)  of  this 
sectibn  can  reasonably  be  applied  under 
the  facts  and  circumstances  of  a 
particular  case,  another  method  may  be 
used  to  determine  the  arm's  length 
consideration  for  the  controlled 
transaction.  Any  method  used  under 
this  paragraph  (e)  must  be  applied  in 
accordance  with  the  provisions  of 
§1.482-1T. 

(2)  Conditions  for  taxpayers's  use  of 
other  methods.  A  taxpayer  may  use  a 
method  under  this  paragraph  (e)  to 
establish  the  arm's  length  consideration 
for  a  controlled  transaction  only  if — 

(i)  The  taxpayer  discloses  the  use  of 
the  method  by  attaching  an  appropriate 
disclosure  statement  to  the  timely  filed 
U.S.  income  tax  return  for  the  taxable 
year  of  the  controlled  transaction; 

(ii)  The  taxpayer  prepares 
contemporaneous  supporting 


documentation  setting  forth:  the  specific 
analysis  adopted,  an  analysis  of  why  the 
method  used  provides  the  most  accurate 
measure  of  an  arm's  length  price,  and 
the  data  supporting  its  application;  and 

(iii)  Witmn  30  days  ofa  written 
request,  the  taxpayer  furnishes  to  the 
district  director  the  documeotation 
described  in  paragraph  (e)(2l){ii)  of  this 
section. 

(3)  Coordination  with  penalty 
provisions.  In  the  case  of  a  t^payer  that 
uses  a  method  under  this  paragraph  (e}, 
compUance  with  the  doaunientation  and 
disclosure  requirements  of  paragraph 
(e)(2)  of  this  section  will  nol  in  itself  be 
sufficient  to  establish  reasonable  cause 
and  good  faith  imder  section 
6662(e)(3)(B)  or  6664(c)(1)  a^d  the 
regulations  thereunder.  However,  the 
district  director  may  otherwise 
determine  that  the  taxpayer  acted  with 
reasonable  cause  and  good  ^ith. 

(0  Coordination  with  intangible 
property  rules.  The  method^  described 
in  this  §  1.482-3T  will  ordinarily  not 
take  adequate  account  of  siginificant, 
non-routine  intangibles  that  may  be 
transferred  or  used  with  the  sale  of 
tangible  property.  In  such  cases,  it  may 
be  necessary  to  adjust  resultjs  obtained 
under  the  methods  describejd  in  this 
section  using  the  prindples^f  §  1.482- 
4T.  Similarly,  in  appropriate 
circumstances  the  methods  described  in 
this  §  1.482-3T  may  be  appMed  in 
connection  with  the  determination  of 
the  arm's  length  consideration  for 
transfers  of  intangible  property,  for 
example,  where  the  value  of  the 
property  transferred  reflects  a 
combination  of  tangible  and  intangible 
elements. 

§1.482-4T    Methods  to  fteterrhine  taxable 
incoms  in  connection  with  a  transfer  of 
intangible  property.  - 

(a)  In  general.  The  arm's  Imgth 
character  of  the  amount  charged  in  a 
controlled  transfer  of  intangible 
property  must  be  determined  under  one 
of  the  three  methods  listed  in  this 
paragraph  (a).  The  methods  piust  be 
applied  in  accordance  with  the 
provisions  of  §  1.482-lT.  The  selection 
of  a  method  for  a  particular  transactions 
under  review  will  be  subject  to  the  best 
method  rule  of  §  1.482-lT(bl(2)(iii)(A). 
The  arm's  length  consideration  for  the 
transfer  of  an  intangible  determined 
imder  this  section  must  be 
commensurate  with  the  inccime 
attributable  to  the  intangible.  The 
available  methods  are — 

(1)  The  comparable  uncos  trolled 
transactions  method.  descril>ed  in 
paragraph  (c)  of  this  section! 

(2)  The  comparable  profits  method, 
described  in  §  1.482-5T;  an( ! 


(3)  Other  methods,  described  in 
paragraph  (d)  of  this  section.     ,       ] 

(b)  Definition  of  intangible.  Fhr 
purposes  of  section  482,  the  term 
"intangible"  means  any^ommerdally 
transferable  interest  in  any  item 
including  in  the  following  six  classes  of 
intangibles,  that  has  substantial  value 
independent  of  the  services  of  any 
individual — 

(1)  Patents,  inventions,  formulae,         \ 
processes,  designs,  patterns,  or  know- 
how; 

(2)  Copyrights  and  literary,  musical, 
or  artistic  compositions; 

(3)  Trademarks,  trade  names,  or  brandy' 
names; 

(4)  Franchises,  licenses,  or  contracts; 

(5)  Methods,  programs,  systems, 
procedures,  campaigns,  surveys, 
studies,  forecasts,  estimates,  customer 
lists,  or  technical  data;  and 

(6)  Other  similar  items. 

(c)  Comparable  uncofltrolled 
transaction  method-^1)  In  general. 
Under  the  comparable  uncontrolled 
transaction  method,  the  arm's  length 
consideration  for  a  controlled  transfer  of 
intangible  property  is  equal  to  the 
consideration  charged  or  incurred  in  a 
comparable  imcontrolled  transaction. 
For  purposes  of  applying  the  best 
method  rule  of  §  1.482-lT(b){2)(iii)(A), 
the  comparable  uncontrolled  transaction 
method,  when  it  can  reasonably  be 
applied  on  the  basis  of  available 
information,  ordinarily  will  provide  the 
most  accurate  measure  of  an  arm's 
length  charge  for  the  transfer  of 
intangible  property.  Factors  to  be 
considered  in  the  application  of  this 
method  include  access  to  relevant 
pricing  and  other  financial  information 
and  the  existence  of  an  active  maricet. 
including  contemporaneous 
transactions  involving  comparable 
property  between  uncontrolled 
taxpayers.  The  amount  determined 
imder  this  method  mey  be  adjusted  as 
required  by  paragraph  (e)(2)  of  this 
section. 

(2)  Standard  of  comparability— {i)  In 
general.  Whether  an  uncontrolled 
transaction  is  comparable  to  a 
controlled  transaction  must  generally  be 
determined  under  the  standards  of 
§  1.482-lT(c).  For  purposes  of  this 
section,  an  uncontrolled  transaction  is 
comparable  to  a  controlled  transaction  if 
it  involves  comparable  intangible 
property  and  takes  place  under 
comparable  circumstances.  The 
intangible  property  involved  in  an 
uncontrolled  transaction  is  comparable 
to  the  property  involved  in  the 
controlled  transaction  if  the 
requirements  of  paragraph  (c)(2)(iiKA) 
of  this  section  are  met.  The 
circumstances  involved  in  an 
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imcontrolled  transaction  are  comparable 
to  those  of  a  controlled  transfer  if  any 
differences  can  be  accounted  for  imder 
§1.482-lT(c)(2)(ii). 

(ii)  Factors  to  be  considered  in 
determining  comparability— {A) 
Comparable  intangible  property.  TTie 
intangible  property  involved  in  an 
uncontroUed  transfer  will  be  considered 
comparable  to  the  intangible  property 
involved  in  the  controlled  transfer  if 
both  intangibles — 

(1)  Are  in  the  same  class  of 
intangibles,  as  defined  under  paragraph 
(b)  of  this  section; 

(2)  Relate  to  the  same  type  of 
products,  processes,  or  know-how 
within  the  same  general  industry  or 
market;  and 

(3)  Have  substantially  the  same  profit 
potential.  For  this  purpose,  the  profit 
potential  of  an  intangible  is  measured 
by  the  net  present  value  of  the  benefits 
to  be  realized  (based  on  prospective 
profits  to  be  reaUzed  or  costs  to  be 
saved)  through  the  use  or  subsequent 
transfer  qf  the  intangible,  taking  into 
consideration  the  capital  investment 
and  startup  expenses  required,  the  ris''s 
to  be  assumed,  and  other  relevant 
considerations. 

(B)  Comparable  circumstances.  In 
evaluating  the  comparability  of  the 
circumstances  of  the  controlled  and 
uncontrolled  transactions,  although  all 
of  the  factors  described  in  §  1.482- 
lT(c)(3)  must  be  considered,  specific 
factors  that  maybe  particularly  relevant 
to  this  method  include  the  following — 

(1)  The  terms  of  (he  transfer, 
including  the  exploitation  rights  granted 
in  the  intangible,  the  exclusive  or 
nonexclusive  character  of  any  rights 
granted,  any  restrictions  on  use,  or  any 
limitations  on  the  geographic  area 
where  the  rights  may  be  exploited; 

[2]  The  stage  of  development  of  the 
intangible  (including,  where 
appropriate,  necessary  governmental 
approvals,  authorizations,  or  licenses); 

[3]  Any  rights  to  receive  periodic 
updates  or  improvements  to  the 
intangible;  > 

(4)  The  uniqueness  of  the  property 
and  the  period  for  which  it  remains 
unique,  including  the  degree  and 
duration  of  protection  afforded  to  the 
property  under  the  laws  of  the  relevant 
countries; 

(5)  The  duration  of  the  Kcense 
contract,  or  other  agreement,  and  any 
termination  or  renegotiation  rights; 

(6)  Any  economic  and  product 
liability  risks  to  be  assumed  by  the 
transferee; 

(7)  The  existence  and  extent  of  any 
collateral  transactions  or  ongoing 
business  relationships  between  iho 
tiansiBtee  and  transferor;  and 
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[8)  The  functions  to  be  performed  by 
the  transferor  and  transferee,  including 
any  ancillary  or  subsidiary  services. 

(iii)  Arm's  length  range.  If  two  or 
more  comparable  uncontrolled 
transactions  independently  meet  the 
standard  of  comparability  of  this 
paragraph  (c)(2),  such  transactions  will 
establish  an  arm's  length  range,  as 
described  in  §1.482-lT(d)(2){i), 

(iv)  Example.  The  following  example 
illustrates  the  principles  of  this 
paragraph  (c). 

Example,  (i)  P  and  S  are  controlled 
taxpayers.  P  licenses  to  S  a  proprietary 
process  that  permits  the  manufacture  of 
product  X  at  a  substantially  lower  cost  than 
otherwise  would  be  f)ossible.  If  P  directly 
manufectured  anf  sold  product  X,  a  selling 
price  of  S2  per  uif  t  would  cover  its  costs  and 
provide  a  reasonable  return  on  its  functions 
and  associated  risks.  Using  the  proprietary 
process,  S  manufoctures  product  X  and  sells 
it  to  related  and  unrelated  parties  for  a  price 
of  S6  per  unit. 

(ii)  an  uncontrolled  transaction  involving 
the  license  of  a  similar  proprietary  process 
provides  for  the  payment  of  a  royalty 
equivalent  to  SI  per  unit.  In  testing  the 
comparability  of  the  controlled  and 
uncontrolled  transactions,  under  the 
provisions  of  §  $  1.482-lT(c)(3)(iv)  and 
1.482-«T(c)(2).  the  district  director  may 
consider  P's  alternative  of  producing  and 
selling  product  X  itself  as  a  factor  that  may 
affect  the  amount  P  would  demand  as  a 
royalty  for  the  proprietary  process  if  dealing 
with  an  uncontrolled  taxpayer  at  arm's 
length.  Given  that  P  owned  the  proprietary 
process  that  would  enable  it  to  produce  and 
sell  product  X  for  $2  per  unit,  and  that  the 
market  price  of  product  X  is  S6  per  unit,  P 
would  be  unlikely  to  accept  a  royalty  for  the 
proprietary  process  of  less  than  $4  per  unit. 
At:cordingly,  the  uncontrolled  transaction  is 
not  a  comparable  uncontrolled  transaction 
within  the  meaning  of  this  paragraph  (c).  In 
considering  P's  alternatives  in  this  manner, 
the  district  director  does  not  treat  P  as  if  it 
had  actually  manufactured  and  sold  product 
X  to  the  related  and  unrelated  parties.  See 
§1.482-lT(d)(3)(ili). 

(d)  Other  methods — (1)  In  general. 
Where  none  of  the  methods  listed  in 
paragraph  (a)(1),  or  (2)  of  this  section 
can  reasonably  be  applied  under  the 
facts  and  circumstances  of  a  particular 
case,  another  method  may  be  used  to 
determine  the  arm's  length 
consideration  for  the  controlled 
transaction.  A  method  used  under  this 
paragraph  (d)  must  be  applied  in 
accordance^with  the  provisions  of 
S  1.482paT.  Pursuant  to  §  1.482-3T(f) 
(co<^f3i nation  rule  for  methods 
applicable  to  transfers  of  tangible  and 
intangible  property),  methods  ordinarily 
applicable  to  transfers  of  tangible 
property  may  be  applied  in  connection 
with  the  determination  of  the  arm's 
length  consideration  for  transfers  of 
intangible  property,  for  example,  where 


the  value  of  the  property  transferred 
reflects  a  combination  of  tangible  and 
intangible  elements. 

(2)  Conditions  for  taxpayer's  use  of 
other  methods.  A  taxpayer  may  use  a 
method  under  this  paragraph  (d)  to 
establish  the  arm's  length  consideration 
for  a  controlled  transaction  only  if — 

(i)  The  taxpayer  discloses  the  use  of 
the  method  by  attaching  an  appropriate 
disclosure  statement  to  the  timely  filed 
U.S.  income  tax  return  for  the  taxable 
year  of  the  controlled  transaction; 

(ii)  The  taxpayer  prepares 
contemporaneous  supporting 
documentation  setting  forth  the  specific 
analysis  adopted,  an  analysis  of  why  the 
method  used  provides  the  most  accurate 
measure  of  an  arm's  length  price,  and 
the  data  supporting  its  application;  and 

(iii)  The  taxpayer  fumisnes  to  the 
district  director  within  30  days  of  a 
written  request  the  documentation 
described  in  paragraph  (d)(2)(ii)  of  this 
section. 

(3)  Coordination  with  penahy 
provisions.  In  the  case  of  a  taxpayer  that 
uses  a  method  under  this  paragraph  (d), 
compliance  with  the  documentation  and 
disclosure  requirements  of  paragraph 
(d)(2)  of  this  section  will  not  in  itself  be 
sufficient  to  establish  reasonable  cause 
and  good  faith  under  section 
6662(e)(3)(B)  or  6664(c)(1)  and  the 
regulations  thereunder.  Howevor,  the 
district  director  may  otherwise 
determine  that  the  taxpayer  acted  with 
reasonable  cause  and  good  faith. 

(e)  Special  rules  for  transfers  of 
intangible  property — (1)  Form  of 
consideration.  An  arm's  length 
consideration  for  the  transfer  of 
intangible  property  must  be  in  a  form 
that  is  consistent  with  a  form  that  would 
be  adopted  in  transactions  between 
uncontrolled  taxpayers  under 
comparable  circumstances.  If  a 
transferee  of  an  intangible  pays  nominal 
or  no  consideration  and  the  transferor 
has  retained  a  substantial  interest  in  the 
property,  the  arm's  length  consideration 
shall  be  in  the  form  of  a  royalty  unless 
a  different  form  is  demonstrably  more 
appropriate.  Paragraph  (e)(5)  of  this 
section  is  reserved  for  rules  regarding 
consideration  that  takes  the  form  of  a 
lump  sum  payment  for  an  intangible. 

(2)  Periodic  adjustments — (i)  General 
rule.  If  an  intangible  is  transferred  under 
an  arrangement  that  covers  more  than 
one  year,  the  consideration  charged  in 
each  taxable  year  may  be  adjusted  to 
ensure  that  it  is  commensurate  with  the 
income  attributable  to  the  intangible. 
Adjustments  made  pursuant  to  this 
paragraph  (e)(2)  shall  be  consistent  with 
the  arm's  length  standard  and  the 
provisions  of  §  1.482-lT.  In  determining 
whether  to  make  such  adjustments  in 


the  taxable  year  under  examination,  the 
district  director  may  consider  all 
relevant  facts  and  circumstances 
throughout  the  period  the  intangible  is 
used.  The  determination  in  an  earlier 
year  that  the  amount  charged  for  an 
intangible  was  arm's  length  will  not 
preclude  the  district  director  in  a 
subsequent  taxable  year  from  making  an 
adjustment  to  the  amount  charged  for 
the  intangible  in  the  subsequent  year. 
For  an  exception  to  this  rule  see 
paragraph  (e)(2)(ii)  of  this  section, 
(ii)  Exceptions— {A)  Comparable 
uncontrolled  transactions.  No  allocation 
will  be  made  under  paragraph  (e)(2)(i)  of 
this  section  if  each  of  the  following  facts 
is  established — 

[1)  The  controlled  taxpayers  entered 
into  a  written  agreement  (controlled 
agreement)  that  provided  for  an  amount 
of  consideration  with  respect  to  each 
taxable  year  subject  to  such  agreement, 
such  consideration  was  an  arm's  length 
amount  under  paragraph  (c)  of  this 
section  for  the  first  taxable  year  in 
which  substantial  periodic 
consideration  was  required  to  be  paid 
imder  the  agreement,  and  such 
agreement  remained  in  effect  for  the 
taxable  year  under  review. 

[2)  There  is  a  wrivten  agreement 
setting  forth  the  terms  of  the  comparable 
uncontrolled  transaction  relied  upon  to 
establish  the  arm's  length  consideration 
(uncontrolled  agreement),  which 
contained  no  provisions  that  would 
have  permitted  any  change  to  the 
amount  of  consideration,  a 
renegotiation,  or  a  termination  of  the 
agreement,  in  circumstances  comparable 
to  those  of  the  controlled  transaction  in 
the  taxable  year  under  review  (or  that 
contained  provisions  permitting  only 
specified,  non-contingent,  periodic 
changes  to  the  amount  of  consideration); 

[3)  The  controlled  agreement  was 
substantially  sim.ihr  to  the  uncontrolled 
agreement,  with  r»,spect  to  the  time 
period  for  which  d  is  effective  and  the 
provisions  described  in  paragraph 
(e)(2)(ii)(A)(2)  of  this  section. 

(4)  The  controlled  agreement  limited 
use  of  the  intangible  to  a  specified  field 
or  purpose  in  a  manner  that  was 
consistent  with  industry  practice  and 
any  such  limitation  in  the  uncontrolled 
agreement. 

(5)  There  were  no  substantial  changes 
in  the  functions  performed  by  the 
controlled  transferee  since  the 
controlled  agreement  was  executed, 
except  changes  necessitated  by  events 
that  were  not  foreseeable. 

(6)  The  aggregate  profits  actually 
earned  or  the  aggregate  cost  savings 
actually  realized  by  the  controlled 
taxpayer  from  the  exploitation  of  the 
intangible  in  all  open  years  are  not  less 
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than  80%  nor  more  than  12C%  of  the 
prospective  profits  or  cost  savings  that 
were  foreseeable  when  the 
comparabiUty  of  the  unconti  oiled 
agreement  was  established  under 
paragraph  (c)(2)  of  this  secti(m. 

[B]  Methods  other  than  comparable 
uncontrolled  transaction.  No  allocation 
will  be  made  under  paragraf  h  (e)(2)(i)  of 
this  section  if  each  of  the  facts  set  forth 
in  paragraphs  (e)(2)(ii)(B)  [1]  through  (4) 
ol  this  section  is  established 

[1)  The  controlled  taxpayers  entered 
into  a  written  agreement  (co  itrolled 
agreement)  that  provided  foi  an  amount 
of  consideration  with  respecl  to  each 
taxable  year  subject  to  such  agreement, 
and  such  agreement  remained  in  effect 
for  the  taxable  year  under  review. 

[2)  The  consideration  called  for  in  the 
controlled  agreement  was  art  arm's 
length  amount  for  the  first  taxable  year 
in  which  substantial  periodic 
consideration  was  required  to  be  paid; 
the  arm's  length  amount  wai; 
determined  under  any  method  other 
than  the  com.parable  uncont  -oiled 
transaction  method;  relevant  supporting 
documentation  was  preparei  I 
contemporaneously  wilh  the  execution 
of  the  controlled  agreement;  and  upon 
audit,  such  agreement  and 
documentation  is  furnished  3y  the 
taxpayer  to  the  district  director  within 
30  days  of  a  written  request. 

[3)  There  have  been  no  su'  )stantial 
changes  in  the  functions  performed  by 
the  transferee  since  the  cont  oiled 
agreement  was  executed,  except  changes 
required  by  events  that  were  not 
foreseeable. 

[4]  The  total  profits  actually  earned  or 
the  total  cost  savings  realizel  by  the 
controlled  transferee  from  the 
exploitation  of  the  intangibli!  in  all  open 
years  are  not  less  than  80%  nor  more 
than  120%  of  the  prospectivB  profits  or 
cost  savings  that  were  foreseeable  when 
the  controlled  agreement  was  entered 
into. 

(3)  Development  of  an  intimgible — (i) 
Identification  of  the  developer.  Except 
as  provided  in  §  1. 482-2 A(d  i(4)  (cost 
sharing  provisions)  when  two  or  more 
members  of  a  controlled  group 
undertake  the  development  of  an 
intangible,  one  member  will  be  regarded 
as  the  developer  of  the  intan  ^ible,  and, 
therefore,  as  its  owner  for  pi  rposes  of 
section  482.  The  other  participating 
members  will  be  regarded  asi  assisters. 
Which  controlled  taxpayer  iu  the 
developer  and  which  contro  led 
taxpayers  are  assisters  will  b|e 
determined  under  all  the  facts  and 
circumstances.  In  making  this 
determination,  greatest  weigpt  must  be 
given  to  the  extent  to  which  leach 
member  bears  the  direct  and  indirect 


costs  and  corresponding  risk  of 
developing  the  intangible,  and  makes 
available,  without  adequate 
compensation,  property  or  services 
likely  to  contribute  substantially  to 
developing  the  intangible.  A  controlled 
taxpayer  will  be  treated  as  bearing  the 
costs  of  development  only  if  it  is  legally 
bound  before  the  costs  are  incurred  to 
bear  the  costs  without  regard  to  the 
success  of  the  project.  The 
determination  of  whether  a  controlled 
taxpayer  bears  the  risks  of  development 
will  be  made  under  the  analysis  of 
§  1.482-lT(c)(3)(ii).  For  this  purpose, 
the  risk  to  be  borne  with  respect  to 
development  activity  is  the  possibility 
that  such  activity  will  not  result  in  the 
production  of  intangible  property  or  that 
the  intangible  property  produced  will 
not  be  of  sufficient  value  to  allow  for  the 
recovery  of  the  costs  of  developing  it. 
Other  factors  that  may  be  relevant  in 
determining  which  controlled  taxpayer  ' 
is  the  developer  include  the  location  of 
the  development  activities,  the 
capability  of  each  controlled  taxpayer  to 
carry  on  the  project  independently,  the 
extent  to  which  each  controlled 
taxpayer  controls  the  project,  and  the 
actual  conduct  of  the  controlled 
taxpayers. 

(ii)  Allocations  with  respect  to 
transfers  by  the  developer.  If  the 
developer  of  an  intangible  makes  the 
intangible  available  to  another 
controlled  taxpayer  (including  any 
assister),  the  district  director  may  make 
an  allocation  with  respect  to  that 
transfer  to  reflect  an  arm's  length 
consideration  for  the  intangible. 

(iii)  Allocations  with  respect  to 
assistance  provided  to  the  developer. 
The  district  director  may  make 
allocations  to  reflect  arm's  length 
consideration  for  assistance  providfed  to 
the  developer  by  another  controlled 
taxpayer  in  connection  wilh  the 
development  of  an  intangible.  Such 
assistance  may  include  loans,  services, 
or  the  use  of  tangible  or  intangible 
property.  The  amount  of  any  allocation 
required  with  respect  to  that  assistance 
must  be  determined  in  accordance  with 
the  applicable  rules  under  section  482. 
For  example,  if  one  member  of  a 
controlled  group  allows  another 
member  of  the  group  to  use  tangible 
property,  such  as  laboratory  equipment, 
in  connection  with  the  latter's 
development  of  an  intangible,  any 
allocations  with  respect  to  the 
developer's  use  of  the  tangible  property 
will  be  determined  under  §  1.482-2A(c). 

(iv)  Examples.  The  following 
examples  illustrate  the  principles  of  this 
paragraph  (e)(3).  In  all  these  examples, 
it  is  assumed  that  X  and  Y  are  members 


of  the  same  group  of  controlled 
taxpayers.  | 

Example  1.  X,  at  the  request  of  Y, 
undertakes  to  develop  a  new  machine  that 
will  function  effectively  in  the  climtate  in 
which  Y's  factory  is  located.  Y  agrees  in 
writing  before  X  inciirs  any  costs  to  bear  all 
the  direct  and  indirect  costs  of  the  project 
whether  or  not  X  successfully  develops  the 
machine.  X  does  not  make  any  of  its  own 
property  available  for  use  In  connection  with 
the  project  without  adsqutte  compensation. 
The  machine  is  successfaiiy  developed  and 
X  provides  to  Y  the  process  necessary  to 
produce  it.  Y  is  considered  the  developer  of 
the  process  and,  therefore,  shall  not  be 
treated  as  having  obtained  it  in  a  transfer 
subject  to  the  rules  of  §  1.482-4T.  The  district 
director  may  make  appropriate  allocations 
with  respect  to  assistancs/endered  by  X.  The 
district  director  also  may  treat  any  use  of  the 
process  by  X  as  a  transfer  by  Y  that  is  subject 
to  the  rules  of  §  1.482~4T  and  make 
allocations  with  respect  to  that  transfer. 

Example  2.  The  facts  art  the  same  as  in 
Example  1.  except  that  Y  agrees  to  bear  the 
costs  only  if  the  machine  is  successfully 
developed.  X  is  considered  the  developer  and 
Y  is  regarded  as  having  obtained  the  process 
in  a  transfer  subject  to  ihe  rules  of  §  1.482- 
4T.  Therefore,  the  district  |director  may  make 
allocations  to  reflect  an  artn's  length 
consideration  for  the  transiter  ot  the  process. 

Example  3.  X  undertakeis  to  develop  a  new 
chemical  product  M  in  itsiresearch  and 
development  dep>artment  knd  incurs  direct 
and  indirect  costs  of  SI  miliion  per  year  in 
1994, 1995,  and  1996.  X  ejnplcys  the  formula 
for  compound  N  which  it  pevelaped  and 
owns.  The  value  of  the  use  of  the  formula  for 
compound  N  in  connecticki  wiih  the  project 
is  $750,OQO.  In  1995,  fourthemists  employed 
by  Y  spend  six  months  working  on  the 
project  in  X's  lalxiratory.  The  salary  and 
other  expenses  connected  kvilh  the  chemists' 
activities  during  that  period  total  S200.000 
and  are  paid  by  Y  without  charge  to  X.  In 
1996,  product  M  is  perfected  and  Y  obtains 
patents  on  its  formula.  X  i^  considered  the 
developer  of  product  M  because,  among  other 
things,  it  bore  the  greatest  Isha-'e  of  the  costs 
and  risks  incurred  in  connection  with  the 
project  and  made  availably  valuable  property 
(the  formula  for  compounii  N).  The  foraiula 
for  product  M  is  deemed  tp  have  been 
transferred  to  Y  in  1996  bt  virtue  of  Y's 
obtaining  patent  rights  to  product  M.  The 
district  director  may  makq  allocations  in  that_ 
year  to  reflect  arm's  length  consideration  for 
the  transfer.  The  district  director  also  may 
make  allocations  in  1995  *ith  respect  to  the 
assistance  rendered  by  Y.  If  the  district 
director  does  not  make  anlallocation  for  1995 
with  respect  to  the  servicels  of  the  chemists 
in  accordance  with  the  provisions  of  §  1.482- 
2(b)  of  this  section,  the  district  director  may 
treat  the  amount  of  an  arm's  length 
consideration  as  a  loan  to  X  from  Y. 

Example  4.  X,  a  foreign  producer  of  cheese, 
markets  its  cheese  in  countries  other  than  the 
United  States  under  the  trade  name  DR.  X 
owns  all  worldwide  rights  to  this  name.  The 
name  is  widely  known  and  is  valuable 
outside  the  United  States  but  is  not  known 
within  the  United  States.  In  1995,  X  decides 
to  enter  the  U.S.  market  and  organizes  U.S. 
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subsidiary  Y  to  be  its  U.S.  distributor  and  to 
supervise  the  advertising  and  other 
marlteting  efforts  that  will  be  required  to 
develop  the  name  DR  in  the  United  States. 
Y  incurs  SS.000,000  of  expenses  promoting 
the  name  DR  in  that  year  for  which  it  is  not 
reimbursed  by  X.  Y  is  considered  the 
developer  of  the  enhanced  U.S.  rights  to  the 
trade  name. 

(4)  Consideration  not  artificially 
limited.  The  arm's  length  consideration 
for  the  controlled  transfer  of  an 
intangible  is  not  limited  by  the 
consideration  paid  in  any  uncontrolled 
transactions  that  do  not  meet  the 
requirements  of  the  comparable 
uncontrolled  transaction  method 
described  in  paragraph  (c)  of  this 
section.  Similarly,  the  arm's  length 
consideration  for  an  intangible  is  not 
limited  by  the  prevailing  rates  of 
consideration  paid  for  the  use  or 
transfer  of  intangibles  within  the  same 
or  similar  industry. 

(5)  Lump  sum  payments.  [Reserved] 

§  1 .482-CT    Comparable  profits  method. 

(a)  In  general.  The  comparable  profits 
method  determines  the  arm's  length    , 
consideration  for  a  controlled  transfer  of 
property  by  referring  to  objective 
measures  of  profitability  (profit  level 
indicators)  derived  from  uncontrolled 
taxpayers  that  engage  in  similar 
business  activities  with  other 
uncontrolled  taxpayers  under 
comparable  circumstances  (comparable 
parties).  An  arm's  length  range  of  results 
is  determined  based  upon  the  amounts 
of  profit  that  the  tested  party  (as  defined 
in  paragraph  (d)  of  this  section)  would 
have  earped  if  its  profit  level  indicators 
were  equivalent  to  those  of  the 
uncontrolled  taxpayers  (constructive 
operating  profit).  For  purposes  of 
applying  the  best  method  rule  of 

§  1.482-lT(b)(2)(iii)(A),  the  comparable 
profits  method  ordinarily  will  provide 
an  accurate  measure  of  an  arm's  length 
result  unless  the  tested  party,  in 
connection  with  the  controlled 
transaction,  uses  valuable,  non-routine 
intangibles  that  it — 

(1)  Acquired  from  uncontrolled 
taxpayers  and  with  respect  to  which  it 
bears  significant  risks  and  possesses  the 
right  to  significant  economic  benefits;  or 

(2)  Developed  itself. 

(b)  Tested  party — (1)  In  general.  For 
purposes  of  this  section,  the  tested  party 
ordinarily  will  be  the  participant  in  the 
controlled  transaction  that  does  not  use 
valuable,  non-routine  intangibles  that  it 
either  acquired  from  uncontrolled 
taxpayers  and  with  respect  to  which  it 
bears  significant  risks  and  possesses  the 
right  to  significant  economic  benefits  or 
developed  itself.  The  tested  party  need 
not  be  the  taxpayer  under  examination. 


(2)  Determination  by  industry 
segment.  Ordinarily,  the  comparable 
profit  method  should  be  appUed 
separately  to  each  "industiy  segment" 
of  the  tested  party,  as  that  term  is 
defined  in  §  1.6038A-3(c)(7),  provided 
that  the  operating  profit  and  related 
assets  and  liabilities  for  each  such 
industry  segment  can  be  determined 
reliably  for  the  tested  party  and  the\ 
comparable  parties.  \ 

[3]  Adjustments  for  tested  party.  Tie 
tested  party's  operating  income  must  be 
adjusted  to  reflect  all  other  allocations 
under  section  482,  other  than 
adjustments  pursuant  to  this  section. 

(c)  Selection  of  comparable  parties — 
(1)  Comparability.  The  comparable 
profits  method  measures  the  total  return 
on  the  business  activities  of  a  tested 
party.  Therefore,  the  controlled  and 
uncontrolled  taxpayers  need  be  only 
broadly  similar,  and  significant  product 
diversity  and  some  functional  diversity 
between  the  controlled  and 
uncontrolled  transactions  is  acceptable. 
However,  the  greater  the  similarity 
between  the  tested  party  and  the 
comparable  party,  the  more  reliable  is 
the  measure  of  an  arm's  length  result 
under  this  method.  Thus,  if  reliable  data 
relating  to  comparable  parties  that 
operate  within  the  same  industry 
segment  as  the  tested  party  is  available, 
such  data  should  be  employed  for 
purposes  of  the  application  of  this 
method.  The  degree  of  comparability 
between  the  tested  party  and  the 
comparable  parties  will  affect  the  size  of 
the  arm's  length  range,  as  described  in 
paragraph  (d)(2)  of  this  section. 

(2)  Adjustments  to  comparable 
parties.  Adjustments  may  be  made  to 
the  profit  level  indicators  of  the 
comparable  parties  to  improve 
consistency  and  to  achieve  greater 
similarity  between  such  comparable 
parties  and  the  tested  party.  For 
example,  material  items  refiected  in  the 
profit  level  indicators  of  the 
uncontrolled  transactions  should  be 
measured  on  a  basis  consistent  with  the 
accounting  treatment  used  by  the  tested 
party.  Accounting  reclassifications  may 
be  required  to  more  accurately  and 
consistently  relate  the  level  of  operating 
profit  to  the  level  of  investment  before 
determining  profit  level  indicators  for 
the  uncontrolled  taxpayer.  Similarly, 
adjustments  may  be  made  to  the  actual 
operating  profits  earned  and  operating 
assets  employed  by  the  comparable 
parties  to  account  for  material 
differences  between  the  controlled  and 
uncontrolled  transactions  in  terms  of 
the  functions  performed  and  risks 
assumed  by  the  respective  taxpayers,  or 
any  other  facts  that  materially  affect 
profitability,  but  only  to  the  extent  that 


such  adjustments  have  a  definite  and 
reasonably  ascertainable  effect  on 
operating  profit.  If  the  assets  of  a 
comparable  party  are  adjusted,  the 
comparable  party's  operating  income 
must  also  be  adjusted  before  computing 
a  profit  level  indicator  in  order  to  refiect 
the  income  and  expense  attributable  to 
the  adjusted  assets.  The  adjustments 
described  in  this  paragraph  must  be 
made  in  order  to  determine  the  arm's 
length  range  under  paragraph  (d)(2)(i)  of 
this  section.  If  these  adjustments  are  not 
made,  then  paragraph  (d)(2)(ii)  of  this 
section  applies. 

(d)  Determination  of  arm's  length 
result — (1)  th  general.  A  controlled 
transaction  will  be  considered  arm's 
length  under  this  method  if  the  tested 
party's  reported  operating  profits  are 
within  the  arm's  length  range  consisting 
of  a  range  of  constructive  operating 
profits  derived  from  comparable  parties. 
Constructive  operating  profits  are 
calculated  by  applying  profit  level 
indicators  derived  from  the  comparable 
parties  to  the  tested  party's  financial 
data  for  the  time  period  to  which  the 
profit  level  indicators  are  attributable. 
For  purposes  of  the  comparable  profits, 
each  arm's  length  range  will  be 
established  with  constructive  operating 

[)rofits  calculated  by  using  one  profit 
evel  indicator.  Ordinarily,  the  profit 
level  indicators  should  be  derived  frt)m 
a  sufficient  number  of  years  to 
reasonably  measure  returns  that  accrue 
to  uncontrolled  taxpayers  with  risk 
characteristics  similar  to  those  of  the 
tested  party.  Generally  such  a  period 
should  encompass  at  least  the  taxable 
year  under  review  and  the  preceding 
two  taxable  years. 

(2)  Arm's  length  range.  As  described 
in  this  paragraph  (d)(2),  the  degree  of 
comparability  between  the  tested  party 
and  the  comparable  parties,  and  the 
adjustments  made  to  the  data  of  the 
comparable  parties,  will  affect  the  size 
of  the  arm's  length  range  under  the 
comparable  profits  method.  For  rules 
governing  the  appropriate  adjustment 
where  reported  operating  profit  is 
outside  the  arm's  length  range,  see 
§1.482-lT(d)(2)(i)(C). 

(i)  If  the  comparability  standards  set 
forth  in  paragraph  (c)  of  this  section  are 
met  and  appropriate  adjustments  under 
paragraph  (c)(2)  are  made,  then  the 
arm's  length  range  will  include  all  the 
constructive  operating  profits  derived 
from  the  comparable  parties. 

(ii)  If  the  arm's  length  range  is  not 
determined  as  described  in  paragraph 
(d)(2)(i)  of  this  section,  then  the  arm's 
length  range  ordinarily  will  consist  of 
the  interquartile  range  from  the  25th  to 
the  75th  percentile  of  the  constructive 
operating  profits  derived  from  the  profit 
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level  indicators  of  thei:omp9rable 

parties.  If  other  statistical  techniques 

and  criteria  can  be  validly  applied,  they 

may  be  used  instead  of  the  interquartile 

range  to  define  the  arm's  length  range. 

However,  an  arm's  length  raage  cannot 

not  be  determined  imder  thi$  paragraph 

(d)(2)(ii)  unless  there  are  at  Ifeast  four 

comparable  parties.  j 

(e)  Profit  level  indicators.  Profit  level 

indicators  are  financial  ratios  that 

measure  the  relationships  among 

profits,  costs  incurred  and  resources 

employed.  A  variety  of  profit  level 

indicators  can  be  calculated  in  any 

given  case.  The  selection  of  iippropriate 

profit  level  indicators  depen  Is  upon  a 

number  of  factors,  including  the  nature 

of  the  activities  of  the  tested  party,  the 

reliability  of  the  available  data  with 

respect  to  comparable  uncontrolled 

taxpayers,  and  the  extent  to  which  a 

particular  profit  level  indica  or  is  likely 

to  produce  a  reasonable  determination 

of  the  income  that  the  tested  party 

would  have  earned  had  it  dealt  with 

controlled  taxpayers  at  arm's;  length, 

taking  into  account  all  of  the  facts  and 

circumstances  of  the  particu  lar  case 

under  review.  Profit  level  indicators  that 

may  provide  a  reliable  basis  for 

comparing  operating  profits  of  similar 

controlled  and  uncontrolled  taxpayers 

include  the  following — 

(1)  Rate  of  return  on  capital 
employed.  The  rate  of  retumj  on  capital 
employed  is  the  ratio  of  operating  profit 
to  operating  assets.  The  rate  af  return  on 
capital  employed  ordinarily  will 
provide  an  acceptable  profit  level 
indicator  if  the  tested  party  has 
substantial  fixed  assets  or  working 
capital  that  plays  a  significant  role  in 
generating  operating  profit. 

(2)  Financial  ratios.  Financial  ratios 
are  defined  by  relationships  between 
profit  and  costs  or  sales  revenue.  Since 
financial  ratios  do  not  directly  relate 
operating  profit  to  the  level  0f 
investment  and  risk  in  a  trade  or 
business,  more  stringent  contparability 
is  ordinarily  required  than  When  a  rate 
of  return  on  capital  is  used  ais  a  profit 
level  indicator.  Financial  ratios  that  may 
be  appropriate  include  the  following — 

(i)  Ratio  of  operating  profit  to  sales; 
and  ' 

(ii)  Ratio  of  gross  profit  to  Operating 
expenses.  This  ratio  is  ordinarily  an 
acceptable  profit  level  indicator  if  the 
compoisition  of  operating  expenses  for 
the  tested  party  and  the  comparable 
parties  are  substantially  the  iame. 

(3)  Other  profit  level  indicators.  Other 
profit  level  indicators  not  described  in 
this  paragraph  (e)  may  be  usttd.  Such 
other  measures  should  be  used  only 
when  ihey  provide  reasonabl 
indications  of  the  income  thitt  the  tested 


party  would  have  e&med  had  it  dealt 
with  controlled  taxpayers  at  arm's 
length. 

(0  Definitions.  The  definitions  set 
forth  in  paragraphs  (f)(1)  through  (7)  of 
this  section  apply  for  purposes  of  this 
section. 

(1)  Sales  revenue.  "Sales  revenue" 
means  the  amount  of  total  receipts  from 
sale  of  goods  and  the  providing  of 
services,  less  discounts  and  retiuns. 
Accoimting  principles  and  conventions 
that  are  generally  accepted  in  the  trade 
or  industry  of  the  controlled  taxpayer 
under  review  must  be  used. 

(2)  Gross  profit.  "Gross  profit"  means 
sales  revenue  less  cost  of  goods  sold. 

(3)  Operating  expenses.  "Operating 
expenses"  includes  all  expenses  not 
included  in  cost  of  goods  sold  except  for 
interest  expense,  foreign  income  taxes 
(as  defined  in  §  1.901-2(a)).  and 
domestic  income  taxes.  Operating 
expenses  ordinarily  include  expenses 
associated  with  advertising,  promotion, 
sales,  marketing,  warehousing  and 
distribution,  administration,  and  a 
reasonable  allowance  for  depreciation 
and  amortization. 

(4)  Operating  profit.  "Operating 
profit"  means  gross  profit  less  operating 
expenses.  Operating  profit  includes  all 
income  derived  from  the  industry 
segment  being  tested  by  the  comparable 
profits  method,  but  does  not  include 
interest  and  dividends,  income  derived 
from  activities  not  being  tested  by  this 
method,  or  extraordinary  gains  and 
losses  that  do  not  relate  to  the 
continuing  operations  of  the  tested 
party. 

(5)  Reported  operating  profit. 
"Reported  operating  profit"  means  the 
operating  profit  of  the  tested  party 
reflected  on  a  timely  U.S.  income  tax 
return.  If  the  tested  party  files  a  U.S. 
income  tax  return,  its  operating  profit  is 
considered  reflected  on  a  U.S.  income 
tax  return  if  the  calculation  of  taxable 
income  on  its  return  for  the  taxable  year 
takes  into  account  the  income 
attributable  to  the  controlled  transaction 
under  review.  If  the  tested  party  does 
not  file  a  U.S.  income  tax  retiun,  its 
operating  profit  is  considered  reflected 
on  a  U.S.  income  tax  retiim  in  any 
taxable  year  for  which  income 
attributable  to  the  controlled  transaction 
under  review  affects  the  calculation  of 
the  U.S.  taxable  income  of  any  other 
member  of  the  same  controlled  group. 
Where  the  constructive  operating  profit 
of  the  tested  party  is  determined  from     • 
profit  level  indicators  derived  from 
financial  statements  or  other  accounting 
records  and  reports  of  the  comparable 
parties,  adjustments  may  be  made  to  the 
reported  operating  profit  of  the  tested 
party  as  may  be  required  to  account  for 


the  material  diffiarences  between  the 
tested  party's  operating'profit  reported 
for  U.S.  income  tax  purposes  and  the 
tested  party's  operating  profit  for 
financial  statement  purposes. 

(6)  Operating  assets.    Operating 
assets"  means  the  value  of  all  assets 
used  in  the  relevant  industry  segment  of 
the  tested  party,  including  fixed  assets 
and  current  assets  (such  as  cash,  cash 
equivalents,  accounts  receivable,  and 
inventories).  The  term  does  not  include 
investments  in  subsidiaries,  excess  cash, 
and  portfolio  investments.  Operating 
assets  may  be  measured  by  their  net 
book  value  or  by  thefr  fair  market  value, 
provided  that  the  same  method  is 
consistently  applied  to  the  tested  party 
and  the  comparable  parties,  and 
consistently  applied  from  year  to  year. 
Operating  assets  must  be  measured  by 
the  average  of  the  values  for  the 
beginning  of  the  year  and  the  end  of  the 
year.  It  may  be  necessary  to  take  into 
account  recent  acquisitions,  leased 
assets,  routine  intangibles  that  have 
been  purchased  or  self-developed, 
currency  fluctuations,  and  other  assets 
or  liabilities  of  the  taxpayer  that  may 
not  be  explicitly  recorded  in  the 
financial  statements  of  the  controlled  or 
uncontrolled  taxpayer.  Appropriate 
adjustments  must  bia  made  to  ensure 
that  the  operating  assets  of  the 
controlled  and  uncontrolled  taxpayer 
are  measured  on  a  consistent  basis.  For 
example,  non-interest  bearing  habiUties, 
such  as  accoimts  payable,  payroll 
liabilities,  and  taxes  payable,  that  are 
related  directly  to  the  regular  and 
recurring  operations  of  the  trade  or 
business,  would  be  required  to  be 
deducted  from  operating  assets,  if 
differences  in  such  liabilities  are 
material. 

(g)  Examples.  The  following  examples 
illustrate  the  application  of  this  section. 

Example  1 — Transfer  of  tangible  property 
resulting  in  no  adjustment  (i)  Foreign  Parent 
(FP)  is  a  publicly  traded  foreign  corporation 
with  a  U.S.  sulisidiary  (USS)  that  is  under 
audit  for  its  1994  taxable  year.  FP 
manufactures  a  consumer  product  for 
worldwide  distribution.  USS  imports  the 
assembled  product  and  distributes  it  within 
the  United  States  at  the  wholesale  level 
under  the  FP  name. 

(ii)  FP  does  not  allow  uncontrolled 
taxpayers  to  distribute  the  product.  Similar 

Eroducts  are  produced  by  other  companies 
ut  none  of  them  are  sold  to  uncontrolled 
taxpayers  or  to  uncontrolled  distributors. 
(iii)(A)  The  district  director  decides  to 
apply  the  comparable  profits  method  to 
determine  an  arm's  length  result  for  the 
transactions  between  USS  and  FP.  Because 
USS  does  not  own  any  valuable,  non-routine 
intangibles,  the  district  director  selects  USS 
IS  the  tested  party.  In  applying  this  method 
to  test  whether  the  consideration  paid  by 
USS  for  tangible  property  was  at  aim's 
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length,  it  is  necessary  to  detennine  whether 
USS's  operating  profit  is  within  the  arm's 
length  range.  The  district  director  reviews  the 


financial  reports  of  USS  for  the  taxable  year 


and  the  two  preceding  taxable  years.  For  the 
taxable  years  1992  through  1994,  USS  shows 
the  following  remits: 


1992 


1993 


1994 


Average 


Operating  assets . 
S^es 


Cost  d  gocxk  soW 

PuiciWMS  from  FP 
Other 

Operating  «9enses . 

Operating  profit  


$310,000 

500,000 

393,000 

350.000 

43,000 

80,000 

27.000 


$310,000 
560.000 
412,400 
365,000 

47.400 
110.000 

37,600 


$310,000 
SOO.OOO 

400,000 
350,000 

50.000 
104,600 

(4.600) 


$310,000 

520.000 

401,800 

355.000 

46,800 

98,200 

20.000 


(B)  The  data  from  USS  in  paragraph  (iiiXA) 
of  this  Example  1,  averaged  over  three  years, 
results  in  a  ratio  of  operating  profit  to 
operating  assets  (OP/OA)  of  6.5%. 

(iv)  To  identify  comparable  parties,  the 
district  director  seeks  data  from  independent 
operators  of  wholesale  distribution 
businesses.  These  companies  are  further 
narrowed  to  select  companies  in  the  same 
industry  segment  that  perform  similar 
functions  and  assume  broadly  similar  risks  to 
USS.  Because  USS  has  working  capital  that 
plays  a  significant  role  in  generating 
operating  profit  and  because  appropriate 
adjustments  can  be  made  to  measure  the 
unrelated  distributor's  assets  consistently 
with  those  of  USS,  the  district  director 
determines  that  the  rate  of  return  on  capital 
employed  will  be  the  profit  level  indicator. 
An  analysis  of  the  information  available  on 
these  taxpayers  shows  that  their  ratios  are 


fairly  stable  when  at  least  three  years  are 
included  in  the  average.  Calculating  the 
average  ratio  of  operating  profit  to  operating 
assets  for  each  of  the  uncontrolled 
distributors  and  applying  each  ratio  to  USS 
would  lead  to  the  following  constructive 
operating  profit  (COP)  for  USS: 


OP/OA 

Unrelated  dlstittHrtor 

cent) 

USS  COP 

A. 

8.0 

$24,800 

B. 

, , .,,,, 

23.3 

72.230 

C 

16.9 

52,390 

0 



8.0 

24,800 

E. 

«.„ 

11.5 

35,650 

F. 

6.3 

19,530 

G. 

5.3 

16,430 

H 

2.7 

8.370 

1 

8.5 

26,350 

1 

7.5 

23  250 

(v)  The  products  sold  by  the  distributors 
are  not  similar  enough  to  allow  for  the  range 
described  in  paragraph  (d)(2)(ii)  of  this 
section.  Accordingly,  the  arm's  length  range 
is  limited  to  the  constructive  operating 
profits  that  fall  within  the  interquartile  range 
of  results.  Accordingly,  the  arm's  length 
range  consists  of  the  results  ranging  from 
S19,530  to  $35,650.  USS's  average  reported 
operating  profit  of  $20,000  is  within  this 
range.  Therefore,  the  district  director 
determines  that  no  allocation  should  be  made 
to  adjust  USS's  operating  income  even 
though  its  operating  income  for  1994  shows 
a  loss  of  $4,600. 

Example  2 — Transfer  of  tangible  property 
resulting  in  adjustment  (i)  The  facts  are  the 
same  as  in  Example  1  except  that  USS 
reported  the  following  income  and  expenses: 


1992 


1.993 


1994 


AVWBQO 


Assets 

Sates 

Cost  ot  goods  sow  ..... 
Purchases  from  FP 
Other 


Operating  expenses . 
Operating  proM 


$310,000 
500.000 
370,000 
320.000 

50,000 
110.000 

20,000 


$310,000 
560,000 
460,000 
410,000 
50,000 
110.000 
(10.000) 


$310,000 
500.000 
400.000 
350,000 
50,000 
110.000 
(10,000) 


$310,000 
520.000 
410,000 
360.000 
50,000 
110.000 
0 


\ 


(ii)  Applying  the  data  in  paragraph  (i)  of 
this  Example  2,  the  ratio  described  in 
Example  3  would  now  produce  the  ratio  of 
operating  profit  to  operating  assets  of  0%. 

(iii)  The  arm's  length  range  remains  the 
interquartile  range  of  constructive  operating 
profits  derived  in  Example  1:  $19,530  to 
$35,650.  Since  USS'  average  operating  profit 
for  the  years  1992  through  1994  ($0)  falls 
outside  the  arm's  length  range,  USS'  income 
for  1994  is  increased  to  the  median  of  the 
range,  $24,800. 


Example  3 — Transfer  of  intangible  to 
offshore  manufacturer,  (i)  DevCo  is  a  U.S. 
developer,  producer  and  marketer  of  widgets. 
DevCo  develops  a  new  "high  tech  widget" 
(htw]  which  it  manufacturers  at  its  foreign 
subsidiary  ManuCo  located  in  Country  H. 
ManuCo  sells  the  htw  to  MarkCo  (a  U.S. 
subsidiary  of  DevCo)  for  distribution  and 
marketing  in  the  United  States.  The  taxable 
year  1994  is  under  audit,  and  the  district 
director  examines  whether  the  royalty  rate  of 
5  percent  paid  by  ManuCo  to  DevCo  is  an 


arm's  length  consideration  for  the  htw 
technology.  No  comparable  uncontrolled 
transactions  are  svailable.  Because  ManuCo 
did  not  use  any  valuable  non-routine 
intangible  that  it  acquired  from  uncontrolled 
taxpayers  or  that  it  developed,  the  district 
director  applies  the  comparable  profit 
method  to  determine  whether  the  operating 
income  of  ManuCo  is  within  the  arm's  length 
range.  Manu(^'s  financial  data  frtun  1992- 
1994  is  as  follows: 


/ 


Assets  

Sates  to  MarkCo 

Cost  of  goods  KM „. 

Royalty  to  Oe«Co  (5%) 

Other „ 

Operating  aqjenses 

Operalif»g  pioW 


1992 


$24,000 
25,000 
6.250 
1.250 
5,000 
1,000 
17,750 


1993 


$25,000 
30.000 
7,500 
1.500 
6.000 
1.000 
21,500 


1994 


$26,000 
35,000 
8.750 
1.750 
7.000 
1.000 
25.250 


Average 


$25,000 
30,000 
7.500 
1,500 
6,000 
1,000 
21.500 
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Operating  (roflt/Sales  (OP/ 
S) 

Operatiog  Pront/AsseU 
(OP/OA) 


(ii)  Two  ratios  derived  from  the  data  in 
paragraph  (i)  of  this  Example  3  pre  duce  the 
following  results: 

Percent 
71.7 

88.0 

(iii)  In  order  to  cxMnpare  ManuOi's  results 
with  those  of  other  comparable  coi  apanies, 
the  district  director  analyzes  companies 
performing  similar  functions  and 
similar  risks.  The  district  director  ( 
that  the  price  that  ManuCo  chai;ge<j 
MarkCo  for  the  htw's  is  an  arm's  1 
under  §  1.482-3T(b).  No  infbrmatiii 
uncontrolled  taxpayers  in  country 
perfonn  similar  functions  is  availaple.  The 
search  is  broadened  for  companie 
performing  the  most  similar  iimctibns  in  the 
most  similar  markets.  The  district  director 
determines  that  data  available  in  countries  M 
and  N  provides  the  best  match  of  ijompanies- 
in  a  similar  market  performing  sir 
functi'^ns  and  assuming  similar  rl 

(iv)  Applying  the  provisions  of  baragraph 
(c)  of  this  section  to  fmancial  infoimation 
from  the  set  of  country  M  and  N  companies 
provides  an  interquartile  range  of 
constructive  operating  profits  fronj  $3,000  to 
$4,500.  with  a  median  of  $3,750.  ManuCo's 
average  neported  operating  profit  for  the  years 
992  through  1994  of  $21,500  falls  outside 
he  arm's  length  range,  and  an  adjustment  to 
.ncrease  the  royalties  that  ManuCc  paid  is 
made  equal  to  $17,600  (the  differe  ice 
between  S21 .500  and  the  median  pf  the  arm's 
length  range  $3,700). 


'~iilar 


§1.482-61 
[Reserved] 


Profit  split  method. 


§  1 .482-71  Cost  sharing.    (Reserved] 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  3.  The  authority  citation  for  part 
602  continues  to  read  as  folloytrs: 

Authority:  26  U.S.C.  7805. 

Par  4.  Section  602.101(c)  is  intended 
by  adding  the  following  citations  to  the 
table  to  read  as  follows: 

§602.101    OMB  Control  Number^. 


(c) 


CFR  part  or  section  wtiere  Wenttfied      r\i!^^,rM 
anddescftoed  ^,Sb2J 

i 


1. 482-1 T  ,, 


r: 


1.482-3T 
I.482-4T 


1S4&-129e 


1545-1298 
1545-1298 


Shirley  D.  PweiMHi, 
Commissioner  of  Internal  Revenue. 

Approved:  January  11, 1993. 
Alan  I.  Wilensky, 

Acting  Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  93-1109  Filed  1-13-93;  2:10  pm| 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  397 
[DoD  Directive  5330  J] 

Defense  Printing  Service  (DPS) 

agency:  Office  of  the  Secretary,  DoD. 
ACTION:  Final  rule. 

SUMMARY:  This  part  establishes  the 
Defense  Printing  Service  (DPS)  within 
the  Department  of  the  Navy  as  tbb 
consolidated  organization  for  printing 
and  duplicating  activities  in  the 
Department  of  Defense,  excluding 
intelligence  and  tactical  activities  and 
National  Guard  and  Reserve 
organizations.  It  also  designates  the 
Secretary  of  the  Navy  as  the  single 
manager  for  the  operation  of  the  DPS 
and  assigns  responsibilities,  functions, 
and  relationships  relating  thereto. 
EFFECTIVE  DATE:  January  7, 1993. 
FOR  RiRT>£R  INFORMATtON  CONTACT:  Mr. 
H.  Gioia.  703-695-4281. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  32  CFR  Part  397 

Organization  and  functions 
(Government  agencies). 

Accordingly,  title  32,  chapter  I, 
subchapter  R  is  amended  to  add  part 
397  to  read  as  follows: 

PART  397— DEFENSE  PRINTING 
SERVICE  (OPS) 

Sec. 

397.1  Purpose 

397.2  Applicability.  *-«^ 

397.3  Responsibilities  and  functions. 

397.4  Relationships. 
Authority:  10  U.S.C.  131. 

§397.1    Purpose. 

Pursuant  to  the  authority  vested  in  the 
Secretary  of  Defense  under  10  U.S.C, 
this  part: 

(a)  Establishes  the  DPS  within  the 
Department  of  the  Navy  as  the 
consolidated  organization  for  printing 
and  duplicating  activities  in  the 
Department  of  Defense,  excluding 
intelligence  and  tactical  activities  and 
National  Ckiard  and  Reserve 
organizations. 


(b)  Designates  the  Secretary  of  the 
Navy  as  the  single  manager  for  the 
operation  of  the  DPS  and  assigns 
responsibilities,  functions,  and 
relationships,  as  prescribed  herein. 

1397.2    ApplieabiUty.  { 

This  part  applies  to  the  dflice  of  the 
Secretary 'of  Defense  (OSD),  the  Military 
Departments,  the  Chairman  of  the  Joint 
Chiefs  of  Staff  and  the  Joint  Staff,  the 
Unified  and  Specified  Cosunands,  the 
Inspector  General  of  the  Department  of 
Defense,  the  Defense  Agencies,  and  the 
DoD  Field  Activities  (hereafter  referred 
to  collectively  as  "the  DoO 
Components"). 

S  397.3    ResponeibUttiM  and  functions. 

(a)  The  Director  of  Administration 
and  Management.  OfHoe  of  the  Secretary 

of  Defense,  shall: 

(1)  Have  principal  OSD  staff 
responsibility  for  the  activities  of  the 
DPS  and  provide  policy  guidance 
regarding  the  operation  and 
management  of  printing  and  duplicating 
services  in  the  Department  of  Defense. 

(2)  Chair  the  DoD  Printing  and 
Duplicating  Services  Oversight  Group, 
composed  of  senior-level 
representatives  of  the  Secretaries  of  the 
Military  Departments;  Assistant 
Secretary  of  Defense  for  Command, 
Control,  Communications,  and 
Intelligence;  and  Comptroller  of  the 
Department  of  Defense.  Other  DoD 
officials  may  be  invited  to  participate,  as 
required. 

(3)  Represent  the  Department  of 
Defense  on  printing  and  duplicating 
policy  matters  with  the  Joint  Committee 
on  Printing  (JCP),  Government  Printing 
Office  (GPO).  Office  of  Management  and 
Budget  (OMB),  and  other  Government 
Agencies. 

(b)  The  Secretary  of  the  Navy  is 
designated  as  the  single  manager  for  all 
DoD  printing,  both  for  the  operation  of 
DoD  in-house  printing  and  duplicating 
facilities  and  for  the  departmental 
printing  procurement  functions.  In  this 
capacity,  the  Secretary  of  the  Navy 
shall: 

(1)  Appoint  a  Director  of  the  DPS  to 
manage  and  operate  the  DPS  and  all 
assigned  resources,  who  shall  be  under 
the  Secretary  of  the  Navy's  authority, 
direction,  and  control. 

(2)  Provide  guidance  to  the  Director  of 
the  DPS  regarding  the  management  of 
the  DPS  and  its  relationships  with  other 
commands,  organirations,^nd  activities 
within  the  Navy,  as  well  asVith  other 
DoD  Components  and  Govein^Mnt 
Agencies. 

(3)  Finance  the  operations  of  the  DPS 
under  the  Printing  and  Publications 


5294        Federal  Register  /  Vol.  58,  No.  12  /  Thursday.  January  21.  1993  /  Rules  and  RegulatJons 


Services  business  area  of  the  Defense 
Business  Operations  ¥\md. 

(4)  Ensure  that  the  Director,  DPS. 
shall: 

(i)  Oroanize,  direct,  and  manage  the 
DPS  and  all  its  assigned  resources; 
produce  or  procure  printing  services; 
and  administer,  supervise,  and  control 
all  assigned  programs,  services,  and 
functions. 

(ii)  Provide  efiiactive  and  efficient 
printing  support  to  DoD  Components. 

(iii)  Conauct  a  coordinated  DoD 
printing  program  covering  the 
production,  procurement,  and 
distribution  of  publications  through 
conventional  or  alternative  methods. 

(iv)  Administer  Department-wide 
printing  management  systems, 
programs,  and  activities,  including 
technical  assistance,  support  services, 
and  information. 

(v)  Provide  advice  and  assistance  on 
printing  matters  to  the  DoD  Components 
and  other  organizations,  as  appropriate. 

(vi)  Act  as  DoD  repres^tative  for 
technical  printing  and  duplicating 
matters  imder  DPS  cognizance  with  the 
JCP,  GPO,  0MB,  and  other  Government 
Agencies. 

(vii)  Supports  the  Director  of 
Administration  and  Management,  OSD, 
in  the  performance  of  his  duties  under 
this  part. 

(c)  The  Comptroller  of  the  Department 
of  Defense  shall  advise,  and  provide 
pohcy  guidance  to,  the  DPS  on  the 
functioning  of  the  Defense  Business 
Operations  Fund  and  other  financial 
management  matters. 

(d)  The  Heads  of  the  DoD  Components 
shall  cooperate  with,  and  provide 
necessary  information  and  assistance  to, 
the  DPS  in  setting  requirements, 
arranging  for  and  executing  inter- 
Service  support  agreements,  and 
enabling  the  DPS  to  carry  out  day-to-day 
operations  in  an  effective  and  efficient 
manner. 

1397.4    Relationships. 

(a)  hi  the  performance  of  assigned 
responsibilities  and  functions,  the 
Director,  DPS.  shall: 

(1)  Maintain  liaison  with  DoD 
Components,  other  Government 
Agencies,  and  private  sector 
organizations  for  the  exchange  of 
information  concerning  assigned 
programs,  activities,  and 
responsibilities. 

(2)  Use  established  facilities  and 
services  of  the  Department  of  Defense 
and  other  Government  Agencies, 
whenever  practicable,  to  avoid 
duplication  and  to  achieve 
modernization,  ef^dency,  economy, 
and  user  satisfaction. 

(b)  The  heads  of  DoD  Components 
shall  coordinate  with  the  Director,  DPS, 


on  all  mattere  related  to  the 
responsibilities  and  functions  listed  in 
S  397.3(b)(4). 

Dated:  January  13, 1993. 
LALBynum, 

Alternate  OSD  Federal  Begister  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  93-1324  Filed  1-19-^)3;  8:45  am) 
BUJNO  COOK  »i»-st-a 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parte  52, 60.  and  61 

IMT4-1-6449.  ND2-2-6619.  SO1-2-6620, 
S03-1-5496;  FRL-4641-7] 

Approval  and  Promulgation  of 
Implementation  Plana;  Montana,  North 
Dakota.  South  Dakota;  Delagation  of 
Authority;  Wyoming 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rulemaking  and  delegation 
of  authority. 

SUIMMRY:  In  this  action,  EPA  is 
approving  revisions  to  the  State 
Implementation  Plans  (SIPs)  for  the 
states  of  Montana,  North  Dakota,  and 
South  Dakota,  which  pertain  to  the 
states'  regulations  for  New  Source 
Performance  Standards  (NSPS)  and 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPs). 
Specifically,  EPA  is  approving  the 
following  submittals:  liie  August  20, 
1991  submittal  of  NSPS  and  NESHAP 
revisions  from  the  Governor  of  Montana; 
the  June  30. 1992  submittal  of  NSPS  and 
NESHAP  revisions,  excluding  the 
asbestos  NESHAP  regulations,  from  the 
Governor  of  North  Dakota;  and  the 
September  25. 1991  and  the  February 
24, 1992  submittals  of  revised  NSPS  and 
asbestos  NESHAP  regulations  from  the 
designee  of  the  Governor  of  South 
Dakota.  These  revisions  are  being 
approved  because  they  provide  for 
consistency  with  Federal  regulations. 
In  addition  to  approving  die  above- 
listed  SIP  revisions.  EPA  is  also 
providing  notice  that  it  granted 
delegation  of  authority  to  the  State  of 
Wyoming  on  July  29, 1992  to  implement 
and  enforce  several  NSPS  which  were 
adopted  by  the  State.  This  is  a  result  of 
an  April  13, 1992  request  for  delegation 
from  the  State. 

EFFECTIVE  DATES:  The  amendments  to 
§§  52.1370(c),  52.1820(c),  52.2170(c), 
60.04(c),  and  61.04(c)  will  become 
effective  on  March  22, 1993  unless 
notice  is  received  by  February  22. 1993 
that  someone  wishes  to  submit  adverse 
or  critical  comments.  If  the  effective 


date  is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 

The  delegation  of  authority  to  the 
State  of  Wyoming  became  efiectlve  on. 
July  29, 1992. 

AO0RE88E8:  Copies  of  the  revisions  are 
available  for  public  inspection  betwreen 
8  a.m.  and  4  p.m.  Monday  through 
Friday  at  the  following  offices: 
Environmental  Protection  Agency. 

Region  Vm,  Air  Programs  Branch,  999 

18th  Street,  suite  500,  Denver,  CO 

80202-2466. 
Air  Quality  Bureau,  Department  of 

Health  and  Environmental  Sciences, 

Cogswell  Building.  Helena,  Montana 

59620. 
Division  of  Environmental  Engineering, 

State  Department  of  Health  and 

Consolidated  Laboratories,  1200 

Missouri  Avenue,  Bismarck,  North 

Dakota  58502-5520. 
Division  of  Environmental  Regulation. 

Department  of  Environment  and 

Natural  Resources,  Joe  Foss  Building, 

Pierre.  South  Dakota  57501. 
Public  Information  Reference  Unit, 

Environmental  Protection  Agency. 

401  M  Street,  SW.,  Washington,  DC 

20460. 


FOR  FURTHER  MFORMATKM  CONTACT: 

Vicki  Stamper.  Environmental 
Protection  Agency,  Region  VIII,  Air 
Programs  Branch,  suite  500,  Denver,  CO 
80202-2466,  (303)  293-1765. 
8UPPI.EMENTARY  INFORMATKM:  EPA  has 
two  options  for  the  approval  of  a  state's 
NSPS  and  NESHAPs  regulations. 
Sections  111(c)  and  112(1)  of  the 
amended  Clean  Air  Act  (CAA)  permit 
EPA  to  delegate  to  the  states  authority 
to  implement  and  enforce  standards  set 
forth  in  40  CFR  parts  60  and  61,  NSPS 
and  NESHAPs.  EPA  also  has  the  option 
of  approving  state  NSPS  and  NESHAPs 
regulations  as  part  of  the  SIP.  The  main 
difference  between  these  two  options  is 
in  the  processing  of  the  State  submittal. 
EPA's  enforcement  abihty  generally 
remains  consistent.  In  either  case,  as 
provided  for  in  the  CAA,  EPA  has  the 
authority  to  take  enforcement  action  for 
a  violation  of  a  NSPS  or  NESHAP 
without  providing  notice  of  violation  or 
waiting  30  days  to  take  action.  However, 
if  the  NSPS  or  NESHAP  regulations  are 
approved  in  the  SIP,  EPA  has 
responsibility  for  enforcing  the  state 
regulation;  whereas,  if  a  state  is 
delegated  the  authority  for  NSPS  or 
NESHAP,  EPA  is  only  responsible  for 
enforcing  the  Federal  regulation.  In 
either  case,  EPA  can  only  approve  a 
state  regulation  that  is  no  less  stringent 
than  the  respective  Federal  regulation. 

EPA  believes  that,  with  respect  to 
NSPS  and  NESHAPs  established  under 
section  111  and  112  of  the  CAA. 
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Congress  intended  for  EPA  to  set  the 
"standard,"  rather  than  including  such 
standards  in  section  110 
implementation  plans  (which  allows 
states  to  set  nonattainment  area 
"standards.")  EPA's  Region  VHI  has 
found  that  many  of  its  states  wished  to 
compile  all  of  their  air  quality 
regulations  into  their  respective  SIPs  to 
improve  clarity  and  coordination  of 
their  air  program.  EPA  believes  that  it 
does  have  the  authority  to  appeove  state 
NSPS  and  NESHAP  programs  in  the  SIP. 
However,  given  the  Congressional  intent 
of  the  NSPS  and  NESHAP  programs, 
EPA  believes  it  can  only  approve  in  the 
SIP  those  state  regulations  that  are 
equivalent  to  the  corresponding  Federal 
regulations,  and  such  approval  will  be 
given  with  the  understanding  that  EPA 
will  retain  concurrent  enforcement 
authority  for  the  NSPS  and  NESHAPs 
programs  as  outlined  in  the  CAA. 

On  October  9,  1991,  EPA  Region  Vlil 
sent  a  letter  to  each  of  its  states 
explaining  the  differences  between  SIP 
approval  and  delegation  of  authority  for 
NSPS/NESHAP  programs  and  offering 
each  state  the  opportunity  to  change  the 
processing  of  their  NSPS  and  NESHAP 
programs.  Pursuant  to  those  letters,  the 
States  of  Montana,  North  Dakota,  and 
South  Dakota  decided  to  have  their 
NSPS  and  NESilAPs  approved  in  their 
respective  SIPs.  The  State  of  Wyoming 
chose  to  continue  with  delegation  of 
authority  for  its  NSPS  and  NESHAPs. 
Thus,  in  this  notice,  EPA  is  clarifying 
those  decisions  concurrent  with  its 
action  on  the  submittals  of  revised 
NSPS  and  NESHAPs  from  those  four 
states.  j 

Montanij  | 

On  August  20, 1991,  the  Governor  of 
Montana  requested  approval  of 
revisions  to  the  Montana  SIP.  The 
revisions  consisted  of  amendments  to 
ARM  16.8.1423,  NSPS,  and  16.B.1424. 
NESHAPs.  The  amendments  update  the 
State's  NSPS  and  NESHAPs  regulations 
to  incorporate  new  Federal  regulations 
promulgated  between  July  1, 1987  and 
July  1,  1990.  On  October  2,  1991.  EPA 
notified  the  State  that  the  SIP  submittal 
was  administratively  and  technically 
complete,  and  that  the  submittal  would 
be  approved.  In  this  notice,  EPA  is 
approving  the  State's  revisions  to  the 
SIP,  providing  tlie  State  with  authority 
to  implement  and  enforce  the  Federal 
NSPS  in  40  CFR  part  60  and  the  Federal 
NESHAPs  in  40  CFR  part  61.  as  in  effect 
on  July  1, 1990,  with  the  exception  of 
40  CFR  61  subparts  B.  H,  I.  K.  T,  and 
W,  which  pertain  to  radionuclides. 

In  a  Msrch  23, 1992  letter  to  the  State, 
EPA  identified  concerns  with  the  State's 
interpretation  of  the  term 


"administrator"  as  it  applied  to  its 
NSPS  and  NESHAPs  regulations.  Some 
confusion  had  arisen  because  the  State 
incorporated  by  reference  the  Federal 
NSPS  and  NESHAPs  regulations,  in 
which  "administrator"  is  defined  as  the 
Administrator  of  EPA,  and  the  State 
regulations  did  not  specifically  redefine 
"administrator"  to  be  the  appropriate 
State  official.  On  April  20. 1992,  the 
State  responded  with  its  interpretation 
of  the  term  "administrator"  in  its  NSPS 
and  NESHAPs  regulations  to  mean  the 
administrator  of  the  Montana 
Department  of  Health  and 
Environmental  Sciences  or  his  designee 
(Bureau  Chief  of  the  Montana  Air 
Quality  Bureau),  except  for  those 
authorities  that  cannot  be  delegated  by 
the  EPA,  in  which  case  "administrator" 
means  Administrator  of  EPA.  EPA 
concurs  with  the  State's  interpretation 
and  is  clarifying  that  interpretation  in 
this  notice.  Also  in  that  letter,  the  State 
committed  to  incorporate  a  definition  of 
the  term  "administrator"  consistent 
with  its  interpretation  in  the  next 
revisions  to  its  NSPS  and  NESHAPs 
regulations. 

North  Dakota 

On  June  30, 1992,  the  Governor  of 
North  Dakota  submitted  a  request  for 
approval  of  revisions  to  the  SIP.  The 
submittal  consisted  of  revisions  to  the 
following  sections  in  the  State's  Air 
Pollution  Control  Rules:  33-15-01 
General  Provisions,  33-15-05  Emissions 
of  Particulate  Matter  Restricted,  33-15- 
06  Emissions  of  Sulfur  Compounds 
Restricted,  33-15-07  Control  of  Organic 
Compound  Emissions,  33-15-12 
Stanaards  of  Performance  for  New 
Stationary  Sources,  33-15-13  Emission 
Standards  for  Hazardous  Air  Pollutants, 
33-15-15  Prevention  of  Significant 
Deterioration  of  Air  Quality,  and  33-15- 
20  Control  of  Emissions  from  Oil  and 
Gas  Well  Production  Facilities. 

On  August  27. 1992,  EPA  notified  the 
State  that  the  submittal  was 
administratively  and  technically 
complete.  In  this  notice,  EPA  is 
approving  only  the  revisions  to  Chapter 
33-15-12,  NSPS,  and  Chapter  33/15/13, 
NESHAPs,  of  the  North  Dakota 
Administrative  Code,  with  the         '■ 
exception  of  the  State's  asbestos 
regulations  in  Section  33-15-13-02. 
EPA  will  act  on  the  remainder  of  the  SIP 
submittal,  including  the  asbestos 
regulations,  in  a  separate  notice.  The 
revisions  to  Chapters  33-15-12  and  33- 
15-13  incorporate  by  reference  the 
Federal  NSPS  in  40  CFR  part  60  and  the 
Federal  NESHAPs  in  40  CFR  part  61.  as 
in  effect  on  May  1, 1991,  with  the 
exception  of  40  CFR  part  61.  subparts  B. 
H,  I.  K,  M.  T,  and  W  (radionuclioes  and 


asbestos).  EPA  has  revie%ved  the  revised 
regulations  and  determined  tliat  they  are 
consistent  with  the  Federal  regulations. 
Therefore,  in  this  notice,  EPA  is 
approving  the  revisions  to  the  State's 
NSPS  and  NESHAP  regulations. 

South  Dakota 

On  September  25, 1991,  the 
Governor's  designee  submitted  revisions 
to  the  South  Dakota  SIP.  The  submittal 
consisted  of  revisions  to  the  State's  Air 
Pollution  Control  in  Article  74:26  of  the 
Administrative  Rules  of  South  Dakota. 
Specifically,  revisions  were  made  to  the 
State's  regulations  for  new  source 
review  (NSR)  permitting,  emergency 
episode  plans  for  PM-10,  PM-10 
ambient  standards  and  methods  of 
measurement,  operation  permits,  NSPS, 
and  asbestos.  The  State  also  submitted 
regulations  for  the  disposal  of  medical 
waste  in  Article  74:35. 

On  December  2, 1991.  EPA  notified 
the  State  that  the  submittal  of  the 
revisions  to  Article  74:26  was 
administratively  and  technically 
complete.  In  that  letter,  EPA  returned 
Article  74:35  as  incomplete  because  the 
State  had  not  provided  any  response  to 
the  numerous  public  comments 
received. 

On  February  10, 1992,  the  Slate 
withdrew  Section  74:26:26,  Standards  of 
Performance  for  Municipal  Waste 
Combustors,  and  Section  74:26:22. 
Emission  Standards  for  Asbestos  Air 
Pollutants,  so  that  revised  regulations 
for  these  sections  could  be  submitted  for 
SIP  approval. 

On  February  24, 1992,  the  State 
submitted  the  revised  asbestos  and 
municipal  waste  combustor  regulations, 
along  with  its  Asbestos  Control  Program 
in  Article  74:31,  for  approval  in  tlie  SIP, 
On  April  28, 1992,  EPA  notified  the 
State  that  the  submittal  was 
administratively  and  technically 
complete.  In  that  letter,  EPA  also 
explained  that  it  could  not  take  action 
on  the  asbestos  control  program  in 
Article  74:31  because  those  provisions 
were  mandated  by  the  Toxics 
Substances  Control  Act  (TSCA),  and 
EPA  did  not  have  the  authority  to 
approve  such  a  regulation  in  a  SIP 
required  by  section  110  of  the  CAA. 
Although  EPA  acknowledges  receipt  of 
these  regulations,  no  action  will  be 
taken  on  the  regulations. 

In  this  notice,  EPA  is  only  taking 
action  on  the  State's  NSPS  and  asbestos 
regulations  in  Sections  74:26:8  through 
74:26:26  of  the  Administrative  Rules  of 
South  Dakota.  The  remainder  of  the  SIP 
submittal  will  be  acted  on  in  a  separate 
notice.  EPA  has  reviewed  the  State's 
revisions  to  its  NSPS  and  asbestos 
regulations  and  has  found  them  to  be 
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consistent  with  the  respective  Federal 
requirements.  Specifically,  EPA  is 
approving  the  NSPS  revisions  submitted 
on  September  25, 1991  that  include  the 
following:  Sections  74:26:08-74:26:21 
and  74:26:23-74:26:25  of  the  State's 
regulations  which  incorporate  by 
reference  40  CFR  part  60.  subparts  D. 
Da.  Db.  E.  F.  I.  K.  Ka.  Kb.  O.  Y.  DD.  GG. 
HH.  LL.  and  CXX).  as  in  effect  on  July 
1. 1989.  EPA  is  also  approving  the 
revisions  submitted  on  February  24, 
1992  that  include  Section  74:26:26  of 

the  State  regulations,  which  

incorporates  by  reference  40  CFR  part 

60,  subpart  Ea,  as  published  in  the 
Federal  Register  on  February  11, 1991 
(56  FR  5506).  and  Section  74:26:22  of 
the  State's  regulations,  which 
incorporates  by  reference  40  CFR  part 

61.  subpart  M.  as  in  effect  on  July  1. 
1991. 

Wyoming 

On  April  13. 1992.  the  State  of 
Wyoming  submitted  revisions  to  its 
NSPS  regulations.  The  submittal 
included  the  addition  of  the  following 
NSPS  categories:  Small  industrial- 
commercial-institutional  steam 
generating  units,  municipal  waste 
combustors.  volatile  organic  compound 
(VOC)  emissions  from  the  polymer 
manufacturing  industry.  VCXD  emissions 
from  the  synthetic  organic  chemical 
manufacturing  industry  air  oxidation 
unit  processes,  VOC  emissions  from 
synthetic  organic  chemical 
manufacturing  industry  distillation 
operations.  VOC  emissions  from 
petroleum  refinery  wastewater  systems, 
magnetic  tape  coating  facilities,  and 
polymeric  coating  of  supporting 
substrates  facilities  (40  CFR  part  60. 
subparts  Dc.  Ea.  DDD.  ffl.  NNN.  QQQ, 
SSS,  and  VW).  Pursuant  to  such 
submittal,  on  July  29, 1992,  delegation 
was  given  with  the  following  letter:. 

Hon.  Mike  Sullivan, 
Governor  of  Wyyyming,  State  Capitol, 
Cheyenne.  Wyoming  82002 

Dear  Governor  Sullivan:  On  April  13. 1992. 
you  requested  delegation  of  authority  for 
revisions  to  the  New  Source  Performance 
Standards  (NSPS)  in  Section  22  of  the 
Wyoming  Air  Quality  Standards  and 
Regulations  (WAQSR).  These  revisions 
brought  the  State's  NSPS  up  to  date  with  the 
Federal  NSPS  in  effect  as  of  July  1. 1991. 

Subsequent  to  states  adopting  NSPS 
regulations,  the  EPA  delegates  the  authority 
for  the  implementation  and  enforcement  of 
those  NSPS,  so  long  as  those  regulations  are 
equivalent  to  the  Federal  regulations.  EPA. 
therefore,  is  acting  on  the  delegation  of 
authority  to  Wyoming  for  implementation 
and  enforcement  of  eight  NSPS. 

EPA  has  reviewed  the  pertinent  statutes 
and  regulations  of  the  State  of  Wyoming  and 
has  determined  that  they  provide  an 
adequate  and  effective  procedure  for  the 


implementation  and  enforcement  of  the 
NSPS,  including  the  source  applicability 
dates,  by  the  State  of  Wyoming.  Therefore, 
pursuant  to  section  111(c)  of  the  Clean  Air 
Act  (CAA),  as  amended,  and  40  CFR  part  60, 
EPA  hereby  delegates  its  authority  for  the 
implementation  and  enforcement  of  the 
NSPS  to  the  State  of  Wyoming  as  follows: 

(A)  Responsibility  for  all  sources  located, 
or  to  be  located  in  the  State  of  Wyoming 
subject  to  the  standards  of  performance  for 
new  stationary  sources  promulgated  in  40 
CFR  part  60.  The  categories  of  new  stationary 
sources  covered  by  tt.-'.s  delegation  are  as 
follows:  Small  industrial-commercial- 
institutional  steam  generating  units  (subpart 
Dc).  municipal  waste  combustors  (subpart 
Ea).  volatile  organic  compound  emissions 
from  the  polymer  manufacturing  industry 
(subpart  DDD).  volatile  organic  compound 
emissions  from  the  synthetic  organic 
chemical  manufacturing  industry  air 
oxidation  unit  processes  (subpart  III),  volatile 
organic  compound  emissions  from  synthetic 
organic  chemical  manufacturing  industry 
distillation  operations  (subpart  NNN).  VOC 
emissions  from  petroleum  refinery 
wastewater  systems  (subpart  QQQ),  magnetic 
tape  coating  facilities  (subpart  SSS).  and 
polymeric  coating  of  supporting  substrates 
facilities  (subpart  VW). 

(B)  Not  all  authorities  of  NSPS  can  be 
delegated  to  states  under  section  111(c)  of  the 
CAA,  as  amended.  The  EPA  Administrator 
retains  authority  to  implement  those  sections 
of  the  NSPS  that  require:  (1)  Approving 
equivalency  determinations  and  alternative 
test  methods,  (2)  decision  making  to  ensure 
national  consistency,  and  (3)  EPA  rulemaking 
to  implement.  The  following  are  the 
authorities  in  the  applicable  subparts  of  40 
CFR  part  60  that  are  being  delegated  in  this 
letter  which  EPA  cannot  delegate:  (i)  40  CFR 
part  60.562-2(c),  which  pertains  to 
equivalency  determinations  in  subpart  DDD. 
Volatile  Organic  Compound  Emissions  from 
the  Polymer  Manufacturing  Industry;  (ii)  40 
CFR  .part  60.613(e).  which  pertains  to 
alternative  test  methods  in  Subpart  III. 
Volatile  Organic  Compound  Emissions  from 
the  Synthetic  Organic  Chemical 
Manufacturing  Industry  Air  Oxidation  Unit 
Processes;  (iii)  40  CFR  part  60.663(e).  which 
pertains  to  alternative  test  methods  in 
subpart  NNN.  Volatile  Organic  Compound 
Emissions  horn  Synthetic  Organic  Chemical 
Manufacturing  Industry  Distillation 
Operations;  (iv)  40  CFR  parts  60.711(a)(16). 
60.713(b)(l)(i),60.713(b)(l){ii). 
60.7l3(b)(5)(i).  60.713(d),  60.715(a),  and 
60.716,  which  pertain  to  equivalency 
determinations,  alternative  test  methods,  and 
EPA  rulemakings  in  subpart  SSS.  Magnetic 
Tape  Coating  Facilities;  and  (v)  40  CFR  parts 
60.743(a)(3)(v)  (A)  and  (B),  60.743(e). 
60.745(a).  and  60.746.  which  pertain  to 
alternative  test  methods,  equivalency 
determinations,  and  EPA  rulemakings  in 
subpart  VW,  Polymeric  Coating  of 
Supporting  Substrates  Facilities. 

(C)  As  40  CFR  part  60  is  updated. 
Wyoming  should  revise  its  rules  and 
regulations  accordingly  and  in  a  timely 
manner. 

This  delegation  is  based  upon  and  is  a 
continuation  of  the  same  conditions  as  those 


stated  in  EPA's  original  delegation  letter  of 
August  2. 1977,  except  that  condition  6, 
relating  to  Federal  facilities,  has  lieen  voided 
by  the  Clean  Air  Act  Amendments  of  1977. 
It  is  also  important  to  note  that  EPA  retains 
concurrent  enforcement  authority  as  stated  in 
condition  3.  If  at  any  time  there  is  a  conflict 
l>etween  a  State  and  Federal  regulation  (40 
CFR  part  60).  the  Federal  regulation  must  be 
applied  if  it  is  more  stringent  than  that  of  the 
State,  as  stated  in  condition  9  of  our  August 
2, 1977  letter.  A  copy  of  this  letter  was 
published  in  the  notices  section  of  the 
Federal  Register  of  September  15, 1977  (42 
FR  46386),  along  with  an  associated 
rulemaking  notifying  the  public  that  certain 
reports  and  applications  required  from 
operators  of  new  or  modified  sources  shall  be 
submitted  to  the  State  of  Wyoming  (42  FR 
46304).  Copies  of  the  Federal  Reg^er  are 
enclosed  for  your  convenience. 

Since  this  delegation  is  effective 
immediately,  there  is  no  need  for  the  State 
to  notify  the  EPA  of  its  acceptance.  Unless 
we  receive  written  notice  of  objections  from 
you  within  ten  days  of  the  date  on  which  you 
receive  this  letter,  the  State  of  Wyoming  will 
be  deemed  to  have  accepted  all  the  terms  of 
this  delegation.  An  information  notice  will  be 
published  in  the  Federal  Register  in  the  near 
future  informing  the  public  of  this 
delegation.  This  letter  will  appear  in  such 
notice  in  its  entirety. 

In  previous  letters  dated  October  9, 1991 
and  February  6, 1992,  EPA  expressed 
concerns  with  the  State's  acceptance  and 
enforcement  of  the  Federal  NSPS 
applicability  dates.  In  this  submittal,  the 
State  has  revised  the  effective  dates  of  its 
NSPS  to  be  equivalent  to  the  effective  dates 
of  the  Federal  NSPS.  and  has  provided  an 
Attorney  General's  opinion  verifying  the 
State's  authority  to  implement  and  enforce 
the  Federal  NSPS.  Therefore,  EPA  believes 
that  this  submittal  has  adequately  addressed 
our  concerns. 

If  you  have  any  questions  on  this  matter, 
please  call  me,  or  have  your  staff  contact 
Doug  Skie,  Chief  of  our  Air  Programs  Branch, 
at  293-1750. 
Sincerely, 
Jack  W.  McGraw, 
Acting  Regiona]  Administrator. 

Final  Action 

EPA  is  approving  the  revisions  to 
Montana's  NSPS  and  NESHAPs 
regulations  in  ARM  16.8.1423  and 
16.8.1424,  respectively,  which  were 
submitted  by  the  Governor  for  SEP 
approval  on  August  20.  1991.  This 
action  provides  the  State  with  the 
authority  for  implementation  and 
enforcement  of  all  Federal  NSPS  and 
NESHAPs  (except  40  CFR  part  61. 
subparts  B,  H,  I,  K,  Q,  R,  T,  and  W, 
pertaining  to  radionuclides) 
promulgated  as  of  July  1, 1990. 
However,  the  State's  NSPS  and 
NESHAP  authorities  do  not  include 
those  authorities  which  cannot  be 
delegated  to  the  states,  as  defined  in  4U 
CFR  parts  60  and  61. 


EPA  is  also  approving  the  revisions  to 
the  North  Dakota  SIP  submitted  on  June 
30, 1992,  which  include  Chapters  33- 
15-12  (NSFS)  and  33-15-13  (NESHAPs) 
of  the  State's  Air  Pollution  Control 
Rules,  with  the  exception  of  the  asbestos 
regulations  in  Section  33-15-13-02. 
This  action  provides  the  State  with  the 
authority  for  implementation  and 
enforcement  of  all  Federal  NSPS  and 
NESHAPs  (except  40  CFR  part  61, 
subparts  B,  H,  I,  K.  M,  Q.  R,  T.  and  W, 
pertaining  to  radionuclides  and 
asbestos)  promulgated  as  of  May  1, 
1991.  However,  the  State's  NSPS  and 
NESHAP  authorities  do  not  include 
those  authorities  which  cannot  be 
delegated  to  the  states,  as  deHned  in  40 
CFR  parts  60  and  61. 

Lastly,  EPA  is  approving  the  revisions 
to  the  South  Dakota  SIP.  Sections 
74:26:08  through  74:26:26  of  the 
Administrative  Rules  of  South  Dakota, 
NSPS  and  asbestos,  which  were 
submitted  by  the  State  on  September  25, 
1991  and  February  24,  1992.  This  action 
provides  the  State  with  the  authority  for 
implementation  and  enforcement  of  the 
following  subparts  of  40  CFR  part  60:  D, 
Da,  Db,  E,  F,  I,  K,  Ka,  Kb,  O,  Y.  DD.  GO, 
HH.  LL,  and  CXX)  (as  in  effect  on  July 
1, 1989);  and  Ea  (as  in  effect  on 
February  11, 1991).  Also,  this  action 
provides  the  State  with  authority  to 
implement  and  enforce  40  CFR  part  61. 
subpart  M,  as  in  effect  on  July  1, 1991. 
However,  the  State's  NSPS  and  asbestos 
NESHAP  authorities  do  not  include 
those  authorities  which  cannot  be 
delegated  to  the  states,  as  defined  in  40 
CFR  parts  60  and  61. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP,  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  la 
signiHcant  economic  impact  on  a 
substantial  number  of  small  entities  (See 
46  FR  8709). 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional  | 
Administrator  under  the  proceaures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  Section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  EPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
3  SIP  revisions.  OMB  has  agreed  to 


continue  the  temporary  waiver  until 
such  time  as  it  rules  on  EPA's  request. 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
section  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  22, 1993. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  must  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects 

40  CFR  Part  52 

Air  pollution  control,  Incorporation 
by  reference. 

40  CFR  Part  60 

Air  pollution  control.  Aluminum, 
Ammonium  sulfate  plants.  Beverages, 
Carbon  monoxide.  Cement  industry. 
Coal,  Copper,  Dry  cleaners,  Electric 
power  plants.  Fertilizers.  Fluoride, 
Gasoline,  Glass  and  glass  products, 
Grains,  Graphic  arts  industry. 
Household  appliances,  Insulation, 
Intergovernmental  relations.  Iron,  Lead, 
Lime,  Metallic  and  nonmetallic  mineral 
processing  plants,  Metals,  Motor 
vehicles,  Natural  gfis,  Nitric  acid  plants. 
Nitrogen  dioxide.  Paper  and  paper 
products  industry.  Particulate  matter. 
Paving  and  roofing  materials, 
Petroleum,  Phosphate,  Plastics  materials 
and  synthetics.  Reporting  and 
recordkeeping  requirements,  Sewage 
disposal,  Steel,  Sulfur  oxides,  Tires, 
Urethane,  Vinyl,  Waste  treatment  and 
disposal,  Wool,  Zinc. 

40  CFR  Part  61 

Air  Pollution  Control,  Arsenic, 
Asbestos,  Benzene,  Beryllium, 
Hazardous  substances.  Mercury,  Vinyl 
chloride. 

Dated;  Noveinl>er  13, 1992. 
Jack  W.  McGraw, 
Acting  Regional  Administrator. 

Title  40.  chapter  I  of  the  Code  of 
Federal  Regulations  is  amended  as 
followd; 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 


Subpart  BB— «Aontana 

2.  Section  52.1370  is  amended  by 
adding  paragraph  (c)(25)  to  read  as 
follows:  I 

152.1370    Mwitificatienerplan. 

(c)*  '  • 

(25)  On  August  20, 1991,  the 
Governor  of  Montana  submitted 
revisions  to  the  plan  for  new  source 
performance  standards  and  national 
emission  standards  for  hazardous  air 
pollutants. 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  the  Administrative 
Rules  of  Montana  16.8.1423,  Standards 
of  Performance  of  New  Stationary 
Sources,  and  16.8.1424,  Emission 
Standards  for  Hazardous  Air  Pollutants, 
adopted  July  1. 1991.  efi^ective  July  12, 
1991. 

(ii)  Additional  material. 

(A)  Letter  dated  April  20, 1992  from 
Jeffrey  T.  Chaffee.  Chief  of  the  Montana 
Air  Quality  Bureau,  to  Doug  Side,  Chief 
of  Air  Programs  Branch,  EPA  Region 

vra. 

Subpart  J  J — North  Dakota 

3.  Section  52.1820  is  amended  by 
adding  paragraph  (c)(23)  to  read  as 
follows: 

152.1820    MwitificatkMiofpton. 

•        •        •        •        • 

(c)*  •  * 

(23)  On  June  30, 1992,  the  Governor 
of  North  Dakota  submitted  revisions  to 
the  plan  for  new  source  performance 
standards  and  national  emission 
standards  for  hazardous  air  pollutants. 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  the  Air  Pollution 
Control  Rules,  Chapter  33-15-12, 
Standards  of  Performance  for  New 
Stationary  Sources,  and  Chapter  33-15- 
13,  excluding  Section  33-15-13-02, 
Emission  Standards  for  Hazardous  Air 
Pollutants,  effective  June  1, 1992. 

Subpart  QO— South  Dakota 

4.  Section  52.2170  is  amended  by 
adding  paragraph  (c)(13)  to  read  as 
follows: 

152.2170    IdentificMionofplaa. 

(c)-  •  • 

(13)  On  September  25, 1992  and 
February  24, 1992.  the  Governor  of 
South  Dakota  submitted  revisions  to  the 
plan  for  new  source  performance 
standards  and  asbestos. 

(i)  Incefporation  by  reference. 

(A)  Revisions  to  the  Air  Pollution 
Control  Program,  Sections  74:26:08- 
74:26:21  and  74:26:23-74:26:25,  New 
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Source  Performance  Standards,  effective 
May  13, 1991.  Section  74:26:26. 
Standards  of  Performance  for  Mimicipal 
Waste  Combustors,  effective  November 
24. 1991.  and  Section  74:26:22, 
Emission  Standards  for  Asbestos  Air 
Pollutants,  effective  Etecember  2. 1991. 


PART60-{AMEN0E0] 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401.  7411.  7414. 
7416,  and  7601  as  ainendsd  by  the  Clean  Air 
Act  Amendments  of  1990,  Pub.  L  101-549, 
104  Stat.  2399  (November  IS,  1990;  402, 409. 
415  of  the  Gean  Air  Act  as  amended,  104 
Stat.  2399,  unless  otherwise  noted). 


Subpart  A— OenefBi  Provisions 

2.  Section  60.4(c)  is  amended  by 
revising  the  table  to  read  as  follows: 

160.04    Address. 


(c) 


DELEGATION  STATUS  OF  NEW  SOURCE  PERFORMANCE  STANDARDS 
((NSPS)  for  Region  VHI] 


Sut)part 


A  GanefifProvisions 

D  Fossil  Fuel  Fired  Sfeam  Generators 

Da  Electnc  Utility  Steam  Generators 

Dt)  Industnal-Contnercial  Institutional  Steam  Generators 

Dc  Industrial-Cominercal  insMutional  Steam  Ger>erators  

E  IncJrwrator 

Ea  Municipal  Waste  Combustors  

F  Portland  Cer^ent  Plants  „..- 

G  Nitric  Acid  Plants 

H  Sulfunc  Acid  Plant 

I  AspnaH  Concrete  Rants '. ~ - 

J  Petroleum  Betinenes  — 

K  Petroleum  Storage  Vessels  (6/11/73-5/19/78)  ...- 

Ka  Petroleum  Storage  Vessels  (5/18/78-7/23/84) _ 

Kb  Petroleum  Storage  Vessels  (after  (7/23/84)  

L  Secondary  Lead  Smellers 

M  Secondary  Brass  &  Bronze  Production  Plants  ...„ 

N  Primary  Emissions  from  Basix  Oxygen  Process  Furnaces  (after  6/11/ 

73). 
Na  Secondary  Emissions  from  Basic  Oxygen  Process  Fumaces  (after  1/ 

20/83). 

0  Sewage  Treatment  Plants  

P  Pnmary  Copper  Smelters _ ~ „ 

Q  Pnmary  Zinc  Smellers  

R  Primary  Lead  Smellers  

S  Primary  Aluminum  Reduction  Plants  

T  Pnospnate  Fertilizer  Industry:  Wet  Process  Ptiosphoric  Plants  

U  Ptxwpnate  Fertilizer  Industry:  Superpnospnoric  Acid  Plants  

V  PtxMphaie  Fertilizer  Industry:  Diammonium  Ptiosphate  Plants  

W  Phosphate  Fertilizer  Industry:  Tnple  Super-Phosphate  Plants 

X  Phosphate  Fertilizer  Industry:  Granular  Triple  Superphosphate  Storaae 

Facilities. 

Y  Coal  Preparation  Plants — 

Z  Ferroalloy  Production  Facilities 

AA  Steel  Ptams:  Electnc  Arc  Fumaces  (1(V21/74-a/l7/83)  

AAa     Steel     Plants:     Electnc     Ate     Fumaces     and     Argon-Oxygen 

Decarburizatio.'i  Vessels  (after  8/7/83). 

BB  Kraft  Pulp  MiHs 

CC  Glass  Manufacturinfl  Plants 

DD  Gram  Elevator 

EE  Surface  Coating  o<  Metal  FumituiB 

GG  Stationary  Gas  Turt)ines  

HH  Lime  Manufacturing  Plants 

KK  Lead-Acid  Battery  Manufacturing  Plants 

LL  Metallic  Mineral  Processing  Plants „ 

MM  Automobile  &  Light  Duty  Tnjck  Surface  Coating  Operations 

NN  Phosphate  Rock  Plants 

PP  Ammonium  Sulfate  Manufacturing 

00  Graphic  Arts  Industry:  Putiiication  Rotogravure  Printing 

RR  Pressure  Sensitive  Taoe  &  Label  Surface  Coating  

SS  Industrial  Surface  Coaung:  Large  Appliances « 

TT  Metal  Coil  Surface  Coating  

UU  Asphalt  Processing  &  /^sphalt  Roofing  Manufacture 

W  Synthetic  Organix  Chemicals  Manufacturing:  Equipment  Leaks  of 
VOC. 

WW  Beverage  Can  Surface  Coating  Industry 

XX  Bulk  Gasoline  Temnnals 

AAA  Residential  Wood  Heaters 

BBB  Rubber  Tires _ 

DDO  VOC  Emissions  frorn  Polymer  Manufacturing  Industry 

FFF  Flexible  Vinyl  &  Urethane  Coating  &  Pnnting 

GGG  Equipment  Leaks  of  VOC  in  Petroleum  Refineries  

HHH  Symhakc  Fiber  Productxxi 

Ill  VOC  Emission  from  the  Synthetic  Organic  Ctwmical  Manufacturing  In- 
dustry Air  Oxidation  Unit  processes. 
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Deuegation  Status  of^  New  Source  Performance  Stanoaros— Continued 

((NSPS)  hx  Region  VIII] 
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PART  $1— [AMENDED] 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  Sees.  101, 112, 114, 116, 301, 
Qean  Air  Act  as  amenderl  (42  U.S.C.  7401, 
7412,  7414,  7416,  7601).  I 


Subpart  A— Oeneral  ProvMona 

2.  Section  61.04(c)  is  amended  by 
revising  the  table  to  read  as  follows: 

161.04 


(0 


Deleoatk;>n  Status  of  National  Emission  Standards  for  Hazardous  Air  Pollutants 

((NESHAPs)  for  Region  VIII) 


Subpart 


A  General  Provisions 
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E  Mercury „ 
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J  Equipment  Leaks  (FugWva  Emiaston  Sourcea)  of  Benzene 
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MAstiesloa  „.. 

N  Inofganle  Arsente  Emisakxis  from  Glass  Manufacturing  Plants 

O  Inorganic  Arsenk;  Emisskxts  from  Primary  Copper  Smelters 

P  Inorganic  Araenk:  Emiestons  from  Arsenk:  TrIoxMe  and  Melattk:  Arsenic  Productkxi  FadWIea 

V  Equipment  Leaks  (Fugitive  Emisston  Sources) 

Y  Benzene  Errtisskxw  from  Benzene  Storage  Vessels .*. 

BB  Benzene  Emlssk)ns  from  Benzene  Tranafer  Operatkxw 

FF  Benzene  Waste  Operattona  + 
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(FR  Doc.  93-1389  Filed  l-19-g3:J8:4S  am) 

WLUNQ  CODE  S6S0-S0-M 

i 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  DockM  Na  92-129;  Rllt-8006] 

Radio  BroadcasUrtg  Servicea;  Grundy 
Center,  lA  1 

AGENCY:  Federal  Communications 

Commission. 

ACnON;  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Grundy  Broadcasting 
(Ik)mpany,  substitutes  C^hannel  249C3 
for  Channel  249A  at  Gnmdy  Onter, 
Iowa,  and  modifies  the  license  of 


Station  KGO-4^  to  specify  operation 
on  the  higher  powered  channel.  See  57 
FR  28163,  June  24, 1992.  Channel  249C3 
can  be  allotted  to  Gnmdy  Center  in 
compliance  with  the  ([x)mmission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
18.2  kilometers  (11.3  miles)  east  to 
avoid  a  short-spacing  to  Station  KHBT, 
Channel  249A,  Humboldt,  Iowa,  and  to 
accommodate  petitioner's  desired 
transmitter  site.  The  coordinates  for 
C3iannel  249C3  at  Grundy  Center  are 
North  Latitude  42-21-25  and  West 
Longitude  92-33-14.  With  this  action, 
this  proceeding  is  terminated. 

EFFECTIVE  DATE:  February  26, 1993. 
FOR  FURTHER  MFORMATiON  CONTACT: 


Leslie  IC  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPl£MENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  92-129, 
adopted  December  22, 1992,  and 
released  January  13, 1993.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purt:hased  from  the  Commission's 
copy  contractor,  Downtown  Copy 
Center,  (202)  452-1422, 1990  M  Street, 
NW..  suite  640,  Washington,  DC  20036. 

List  of  SubiecU  in  47  CFR  Put  73 

Radio  broadcasting. 
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PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  D.S.C  154,  303. 

I73J202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Iowa,  is  amended  by 
removing  Channel  249A  and  adding 
Channel  249C3  at  Grundy  Center. 

Federal  Communications  Commission. 

Michael  C  Ruger, 

Chief,  Allocations  Bmnch.  PoUcvand  Rules 

Division,  Mass  Kfedia  Bureau. 

IFR  Doc.  93-1287  Filed  1-19-93;  8:45  am) 

BIUJNG  CODC  S712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  92-131;  RM-8005] 

Radio  Broadcasting  Services; 
Copenhagen,  NY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  commission,  at  the 
request  of  Tia  A.  Soliday,  substitutes 
Channel  294C3  for  Channel  294A  at 
Copenhagen,  New  York,  and  modifies 
Station  WVVLF-FM's  construction 
permit  to  specify  operation  on  the 
higher  class  channel.  See  57  FR  28163, 
June  24, 1992.  Channel  294C3  can  be 
allotted  to  Copenhagen  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  11.3  kilometers  (7 
miles]  northeast  to  avoid  a  short-spacing 
to  Station  WPCX,  Channel  295B. 
Auburn,  New  York,  at  coordinates  North 
Latitude  43-56-30  and  West  Longitude 
75-33-00.  While  the  allotment  is  short- 
spaced  to  Station  CKO-l,  Channel 
295C1,  Ottawa,  Ontario,  and  vacant 
Channel  293A  at  Brockville,  Ontario, 
Canada,  we  Hnd  that  the  use  of  Channel 
294C3  at  Copenhagen  will  not  result  in 
any  prohibited  interference.  Canadian 
concurrence  in  the  allotment  as  a 
specially  negotiated  allotment  has  been 
received  because  Copenhagen  is  located 
within  320  kilometers  (200  miles)  of  the 


U.S.-Canadian  border.  With  this  action, 
this  proceeding  is  terminated. 
EFFECTIVE  DATE:  February  26,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
I^slie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  92-131, 
adopted  December  22, 1992,  and 
released  January  13, 1993.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street.  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center,  (202)  452-1422, 1990  M  Street, 
NW.,  suite  640,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  New  York,  is 
amended  by  removing  Channel  294A 
and  adding  Channel  294C3  at 
Copenhagen. 

Federal  Communications  Commission. 

Michael  C.  Roger, 

Chief,  Allocations  Bmnch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc.  93-1288  Filed  1-19-93;  8:45  am] 

BILUNC  CODE  C712-01-M 


47  CFR  Part  73 

[MM  Docket  No.  92-130;  RM-8007] 

Radio  Broadcasting  Services;  Canyon 
City,  OR 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Commission,  at  the 
reque.st  of  Blue  Mountain  Broadcasting, 
allots  Channel  233A  to  Canyon  City, 
Oregon,  as  the  community's  first  local 
aural  broadcast  service.  See  57  FR 
28162,  June  24, 1992.  Channel  233A  can 
be  allotted  to  Canyon  City  without  the 
imposition  of  a  site  restriction,  at 
coordinates  North  Latitude  44-23-18 
and  West  Longitude  118-56-54.  With 
this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  February  26. 1993.  The 
window  period  for  filing  applications 
will  open  on  March  1. 1993.  and  close 
on  March  31. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  92-130. 
adopted  December  22. 1992.  and 
released  January  13. 1993.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center,  (202)  452-1422. 1990  M  Street. 
NW.,  suite  640,  Washington,  DC  20036. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— [ARUENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Oregon,  is  amended 
by  adding  Canyon  City,  Channel  233A. 

Federal  Communications  Commission. 

Michael  C.  Ruger, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  93-1284  Filed  1-19-93;  8:45  am] 

BILUNG  CODE  6712-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notces  to  the  public  of  the  proposed 
issuance  of  njies  eind  regulations.  The 
purpose  of  these  rwtices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  nuiking  prior  to  the  adoption  of  the  final 
mles. 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart72 
RiN3150-AE15 


List  of  Approved  Spent  Fuel  Storage 
Casks:  Additions;  Extension  of 
Comment  Period 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Proposed  rule:  Extensiojn  of 
comment  period.  i 

summary:  On  lune  26, 1992  (57  FR 
28645).  the  NRC  published  for  public 
comment  a  proposed  rule  whicji  would 
amend  its  list  of  approved  spent  fuel 
storage  casks  by  adding  two  casks  to  the 
list.  The  proposed  amendment  >vould 
allow  holders  of  power  reactor  Operating 
licenses  to  store  spent  fuel  in  these 
approved  casks  under  a  general  license. 
The  initial  comment  period  for  this 
proposed  rule  expired  on  September  9, 
1992.  Subsequent  to  the  expiration  of 
the  public  comment  period,  the  NRC 
took  steps  to  implement  the  provisions 
in  its  regulations  (10  CFR  2.790(c))  that 
provides  that  information  submitted  to 
NRC  in  a  rulemaking  proceedi:^  which 
subsequently  forms  the  basis  fok-  a  final 
rule  will  not  be  withheld  from  public 
disclosure  by  NRC.  The  NRC  has 
evaluated  the  information  whidi  forms 
the  basis  of  this  proposed  rule. 
Accordingly,  additional  supplemental 
information  which  was  previously 
categorized  as  proprietary  information 
has  been  placed  in  the  Public  Document 
Room  and  all  local  public  document  ^ 
rooms.  The  additional  information  being 
placed  in  the  PDR  at  this  time  only 
relates  to  the  VSC-24  cask.  The  second 
cask  (TN-24)  will  be  covered  separately 
in  a  subsequent  notice.  In  addition,  the 
comment  period  for  the  June  26, 1992, 
proposed  rule  is  being  reopened  for  30 
days  to  allow  comments  on  thei 
additional  information. 
DATES:  Although  the  comment  period 
expires  on  February  22, 1993  comments 
received  after  this  date  will  be 


considered  if  it  is  practical  to  do  so  but 
the  Commission  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Send  written  comments  or 
suggestions  to  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  2120  L  Street  NW. 
(Lower  Level),  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Gordon  E.  Gunderson,  Office  of 
Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
492-3803.  or  Mr.  James  F.  Schneider, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
telephone  (301)  504-2692. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  10  CFR  2.790(c),  NRC  is  placing  in 
the  NTIC  Public  Document  Room 
portions  of  the  cask  vendor's  Safety 
Analysis  Report  (SAR),  as  well  as 
certain  information  of  the  vendor, 
supporting  its  respective  SAR,  which 
the  vendor  claimed  to  be  proprietary. 
Although  NRC  has  not  yet  approved  or 
adopted  a  final  rule  in  (he  present 
n^lemaking,  NRC  is  disclosing  now  the 
ve^ndor's  information  described  above, 
in  advance  of  any  final  rule,  during  the 
proposed  rulemaking  stage. 

Tne  information  of  the  cask  vendor 
being  disclosed  at  this  time  provides 
added  detail  to  the  information  NRC 
previously  placed  in  the  NRC  Public 
Document  Room  at  the  outset  of  this 
rulemaking.  It  complements  and 
supplements  the  design  information 
already  disclosed,  providing  further 
detail  on  such  matters  as  the  vendor's 
design  calculations  (often  in  the  form  of 
computer  runs)  and  specific  data  inputs 
for  models  used  by  the  vendor  for  such 
calculations,  as  well  as  cask  design 
details  such  as  reinforcing  steel  sizing 
and  shield  lid  thickness.  The 
information  being  disclosed  therefore 
provides  additional  specificity  for  the 
public  about  the  technical  information 
that  was  considered  by  the  NRC  staff  in 
preparing  the  principal  NRC  documents 
underlying  this  rulemaking,  that  is,  the 
proposed  Certificate  of  Compliance  for 
the  cask  and  the  associated  NRC  staff 
Safety  Evaluation  Report  and  related 
Environmental  Assessment  whidi  were 


previously  placed  in  the  NRC  Public 
Document  Room  at  the  outset  of  this 
proposed  rulemaking. 

In  disclosing  the  cask  vendor's 
information  described  above,  in  advance 
of  any  final  rule,  NRC  is  giving  ghe 
public  an  additional  opportunity  to 
review  the  content  of  such  information, 
and  the  agency  is  accordingly  extending 
the  public  comment  period  for  an 
additional  30  days  for  this,  limited 
purpose,  in  case  members  |of  the  public 
wish  to  submit  additional  Comments  or 
supplement  their  prior  comments  in  this 
proceeding.  However,  the  agency  will 
consider  all  comments  already  received 
to  date  (which  are  available  in  the  NRC 
Public  Document  Room),  and  it  is 
therefore  unnecessary  for  commenters  to 
repeat  or  resubmit  prior  comments. 
Accordingly,  commenters  are 
specifically  requested  to  limit  their 
written  submissions  to  comment  based 
on  a  review  of  the  cask  vendor's 
information  now  being  put  in  the  NRC 
Public  Document  Room. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  January  1993.  ' 

For  the  Nuclear  Regulatory  {Commission. 
)ames  M.  Taylor, 
ExecuMve  Director  for  Operations. 
IFR  Doc.  93-1500  Filed  1-I9f93;  8:45  am) 
BiLUNO  CODE  7M(M>1-M 

I 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71  I 

[Airspace  Docket  No.  92-ANE-45] 

Proposed  Alteration  of  VOR  Federal 
Airways,  Control  Areas  a^d  Jet 
Routes;  MA 

AGENCY:  Federal  Aviation 

AdministraUon  (FAA),  IXT" 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  notice  propor.es  to 
modify  the  descriptions  of  various 
Federal  airways,  control  areas,  and  jet 
routes  in  the  Hyaimis,  MA,  area.  The 
realignment  of  these  Federal  airways,  .^ 
control  areas,  and  )et  routes  is  necessary 
because  of  the  decomissionirg  of  the 
Hyannis  (HYA)  very  high  frequency 
omnidirectional  range/tactical  air 
navigation  (VORTAC)  and  \hf 
commissioning  of  the  Marconi,  MA 
(LFV).  VORTAC  in  North  Truro.  MA. 
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DATES:  Comments  must  be  received  on 
or  before  March  8, 1993. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  ANE-500,  Docket  No. 
92-ANE-45,  Federal  Aviation 
Administration,  12  New  England 
Executive  Park,  Burlington.  MA  01803. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  room  916.  800  Independence 
Avenue,  SW..  Washington.  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford.  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
hiformation  Division,  Air  Traffic  Rules 
and  Procedures  Service.  Federal 
Aviation  Administration.  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591;  telephone:  (202) 
267-9255. 
SUPPt^MENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  \he  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to  .'^ 

acknowledge  receipt  of  their  comments  i 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Airspace  Docket  No.  92-ANE-45."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 


Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Pubhc  Affairs,  Attention:  PubUc  Inquiry 
Center.  APA-220,  800  Independence 
Avenue  SW..  Washington.  DC  20591,  or 
by  caUing  (202) 267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
1 1-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
alter  various  VOR  Federal  airways, 
control  areas  and  jet  routes  in  the 
Hyannis.  MA,  area.  The  alterations  are 
necessary  because  the  Hyannis 
VORTAC  was  decommissioned  and 
relocated  to  North  Truro,  MA.  The 
commissioning  of  the  new  navigational 
aid,  Marconi  VORTAC  in  North  Truro, 
MA,  will  necessitate  the  changes  to  VOR 
Federal  airways,  control  areas,  and  jet 
routes  in  that  airspace.  The  coordinates 
for  this  airspace  docket  are  based  on 
North  American  Datum  83.  Domestic 
VOR  Federal  airways,  control  areas,  and 
jet  routes  are  published,  respectively,  in 
sections  71.123,  71.161,  and  71.607  of 
FAA  Order  7400.7A,  dated  November  2, 
1992,  and  effective  November  27, 1992, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  airways,  control  areas, 
and  jet  routes  listed  in  this  document 
will  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  fiwjuent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 


ICAO  Consideratioiu 

As  part  of  this  proposal  relates  to 
navigable  airspace  outside  the  United 
States,  this  notice  is  submitted  in 
accordance  with  the  International  Civil 
Aviation  Organization  (ICAO) 
International  Standards  and 
Recommended  Practices. 

Apphcabihty  of  International 
Standards  and  Recommended  Practices 
by  the  Air  Traffic  Rules  and  Procedures 
Service,  FAA,  in  areas  outside  domestic 
airspace  of  the  United  States  is  governed 
by  article  12  of,  and  annex  11  to,  the 
Convention  on  International  Civil 
Aviation,  which  pertain  to  the 
establishment  of  air  navigational 
facilities  and  services  necessary  to 
promote  the  safe,  orderly,  and 
expeditious  flow  of  civil  air  traffic. 
Their  purpose  is  to  ensure  that  civil 
aircraft  operations  on  international  air 
routes  are  carried  out  under  imiform 
conditions  designed  to  improve  the 
safety  and  efficiency  of  air  operations. 

The  International  Standards  and 
Recommended  Practices  in  Annex  11 
apply  in  those  parts  of  the  airspace 
under  the  jurisdiction  of  a  contracting 
state,  derived  from  ICAO,  wherein  air 
traffic  services  are  provided  and  also 
whenever  a  contracting  state  accepts  the 
responsibility  of  providing  air  traffic 
services  over  high  seas  or  in  airspace  of 
undetermined  sovereignty.  A 
contracting  state  accepting  such 
responsibiUty  may  apply  the 
International  Standards  and 
Recommended  Practices  in  a  manner 
consistent  with  that  adopted  for 
airspace  imder  its  domestic  jurisdiction. 

In  accordance  with  Article  3  of  the 
Convention  on  International  Civil 
Aviation.  Chicago,  1944,  state  aircraft 
are  exempt  from  the  provisions  of  annex 
11  and  its  Standards  and  Recommended 
Practices.  As  a  contracting  state,  the 
United  States  agreed  by  article  3(d)  that 
its  state  aircraft  will  be  operated  in 
international  airspace  with  due  regard 
for  the  safety  of  civil  aircraft. 

Since  these  actions  involve,  in  part, 
the  designation  of  navigable  airspace 
outside  the  United  States,  the 
Administrator  is  consulting  with  the 
Secretary  of  State  and  the  Secretary  of 
Defense  in  accordance  with  the 
provisions  of  Executive  Order  10854. 

List  of  Sub|ect8  in  14  CFR  Part  71 

Aviation  safety.  Control  areas. 
Domestic  VOR  Federal  airways, 
Incorporation  by  reference.  Jet  routes. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Audioriry:  49  U.S.C  app.  1348(a),  13S4(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  CompL,  p.  389;  49  U.S.C  106(g):  14  CFR 
11.69. 


§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 7A, 
Compilation  of  Regulations,  dated 
November  2, 1992,  and  effective 
November  27, 1992,  is  amended  as 
follows:    1 1  I 

fira/ 


Ml 

71.T 

•    :  '     \f 

V-141  fRevis 


Section 
Airways 


73    DomesUc  VOR  Fedi 


From  Nantucket,  MA;  INT  Nantucket,  334 
T(349  »M)  and  Boston,  MA,  138  "T(154  "M) 
radials;  to  Boston.  From  Manchester,  NH; 
Concord,  NH;  Lebanon,  NH;  Burlington,  VT; 
to  Massena,  NY. 
•         •         *         •         • 

V-151  IRevised] 

From  INT  Nantucket.  MA.  334  T  (349  "M) 
and  Providence,  Rl,  079  T(093  'M)  radials; 
Providence,  Putnam,  CT;  Gardner.  MA; 
Keene.  NH;  Lebanon,  NH,  Montpelier,  VT; 
Burlington,  VT. 


V-167  IRevised] 

From  Hancock.  NY;  INT  Hancock  117*  and 
Kingston,  NY,  270°  radials;  Kingston;  INT 
Kingston  095°  and  Hartford,  CT,  269*  radials; 
Hartford;  Providence.  RI;  INT  Providence  101 
°T(115  "M)  and  Marconi,  MA,  211  ''T(227  "M) 
adials;  Marconi;  INT  Marconi  346  °T(002 
M)  and  Kennebunk,  ME.  161  'T(178  "M) 
radials;  to  Kennebunk.  The  airspace  outside 
the  United  States  below  2,000  feet  MSL, 
including  the  portion  within  Warning  Area 
\V-103.  is  excluded. 


ingi 


Section  71.161    Control  Areas  Associated 
With  Jet  Routes  Outside  the  Continental 
Control  Area 


J-150    (Revised) 

From  Robbinsville,  NI;  via  Hampton,  NY; 
Marconi ,  MA;  to  the  INT  of  Marconi 
082T(098°M)  and  Boston.  MA, 
097°T(113°M)  radials. 

*  I    •      I  *         •         • 

J-174    IRevised] 

From  Snow  Hill,  MD.  via  Hamptoil.  NY; 
Marconi,  MA,  to  HERIN  INT.  Airspace  below 
FL  240  is  excluded  between  Snow  Hill  and 
lat.  38'45'0Q"N..  long.  74''43'59"W.  Airspace 
above  FL  410  is  excluded  l)etween  Snow  Hill 
and  HamptDn. 

•  I    •        I*         •         *    i 

Section  71  £07   Jet  Routes 


J-79    (Revised) 

From  Key  West,  FL,  via  Miami,  FL;  Pilm 
Beach,  FL;  Vero  Beach,  FL;  Ormond  Beach, 
FL;  INT  Ormond  Beach  360*  and  Charleston, 
SC.  210*  radials;  Charleston;  Tar  River,  NC; 
Franklin.  VA;  Salisbury,  MD;  INT  Salisbury 
018°  and  Kennedy,  NY.  218°  radials; 
Kennedy;  INT  Kennedy  080°  and  Nantudwt, 
MA,  254°  radials;  INT  Nantucket 
254°T(269°M)  and  Marconi,  MA, 
205°T(221°M)  radials;  Marconi;  INT  Marconi 
006'T(02r'M)  and  Bangor,  MB,  206T122S«'M) 
radials;  Baagor. 

•  •        •        •        * 

J-150    (Revised) 

From  Gordonsvllle,  VA;  Nottingham.  MD; 
INT  Nottingham  061°  and  Woodstown.  NJ. 
225°  radials;  Woodstown;  Coyle.  N);  INT 
Coyle  075°  and  Hampton.  NY.  231°  radials; 
Hampton;  INT  Hampton  069°T(082°M)  and 
Marconi,  MA,  228°T(244°M1  radials; 
Marconi;  to  the  INT  Marconi  082°T(098°M) 
and  Boston.  MA,  097*T(113°M)  radials, 

•  •         •         •         • 

M74    (Revised] 

From  Craig,  FL,  via  INT  Craig  020°  and 
Charleston,  SC,  210°  radials;  Charleston; 
Wihnlngton.  NC;  Dixon  NDB,  NC;  Norfolk. 
VA;  INT  Norfolk  023°  and  Snow  Hill,  MD. 
211°  radials;  Snow  Hill;  Hampton.  NY;  INT 
Hampton  069°T{082°M)  and  Marconi.  MA, 
228°T(244°M)  radials;  Marconi,  to  the  INT  of 
Marconi  090°T(106°M)  and  Nantucket.  MA, 
066°T(063°M)  radials.  Airspace  below  FL  240 
Is  excluded  l)etween  Snow  Hill  and  lat. 
38°45'00"N.,  long.  74°43'59"W.  Airspace 
above  FL  410  Is  excluded  between  Snow  Hill 
and  Hampton. 

•  *        •        •        • 

Issued  In  Washington.  DC,  on  January  11. 
1993. 

Harold  W.  Becker. 

Manager,  Airspace-Rules  and  Aeronautical 
Information  Division. 
(FR  Doc.  93-1309  Filed  1-19-93;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  No.  92-ANE-2] 

Proposed  AttelrBtion  and 
Establishment  of  VOR  Federal  Airways 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  This  action  withdraws  the 
Notice  of  Proposed  Rulemaking 
(NPRM),  published  in  the  Federal 
Register  on  May  21. 1992  (57  FR  21633). 
The  NPRM  proposed  to  alter  VOR 
Federal  Airway  V-58  by  renumbering  a 
segment  of  that  airway  between 
Hartford.  CT.  and  Nantucket,  MA.  That 
segment  of  V-58  affected  by  the 
proposal  would  have  been  renumbered 
to  read  V-22.  The  FAA  has  determined 
that  withdrawing  the  proposal  at  this 


time  is  warranted.  This  action  will 
provide  an  opportunity  to  reexamine  the 
operations  in  the  airspace  associated 
with  the  Bradley  Intemational  Airport 
departure  procedures.         |. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford.  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  T^ffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW.| 
Washington.  DC  20591;  telephone:  (202) 
267-9255. 

> 

SUPPLEMENTARY  INFORMATION:  On  May 
21, 1992.  a  Notice  of  Proposed 
Rulemaking  was  published  in  the 
Federal  Register  to  amend  14  CFR  part 
71  of  the  Federal  Aviation  Regulations 
to  alter  V-58  by  renumbering  a  segment 
of  the  airway  and  establishing  that 
segment  as  V-22  (57  FR  21633).  This 
action  was  proposed  to  assist  air  traffic 
control  in  eliminating  the  csnfusion 
arising  from  pilots  departing  Bradley 
Intemational  Airport  and  txansitioning 
to  V-58.  Pilots  departing  Bradley 
Intemational  Airport  with  assigned 
departure  instructions  to  southeast 
bound  routes  had  intercepted  V-58  and 
inadvertently  proceeded  w^st  on  that 
airway.  Renumbering  that  segment  of 
the  airway  to  V-22  between  Hartford, 
CT,  and  Nantucket.  MA,  would  have 
clariBed  departure  instmctions  and 
procedures  and  limit  excessive 
navigation  to  the  assigned  airway.  No 
comments  were  received  on  the 
proposed  amendment. 

The  FAA  has  decided  to  withdraw  the 
proposal  at  this  time.  In  lieu  of 
rulemaking  action,  the  FAA  has  charted 
two  intersections  to  define  the  turning 
points  and  assist  pilots  transitioning 
from  terminal  environment  to  the  en 
route  airways.  A  standard  instrument 
departure  route  has  been  developed  and 
puolished  to  provide  further  guidance. 
The  FAA  believes  that  the  action  taken 
will  clarily  the  departure  procedures 
and  will  better  serve  the  airspace  users, 
rather  than  renaming  a  segment  of  that 
airway.  ; 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Domestic  VOR 
Federal  airways.  Incorporation  by 
reference. 

The  Withdrawal 

In  consideration  of  the  foregoing,  the 
Notice  of  Proposed  Rulemaking, 
Airspace  Docket  No.  92-ANE-2,  as 
published  in  the  Federal  Register  on 
May  21, 1992  (57  FR  21633  ,  is  hereby 
withdrawn. 
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Authority:  49  U.S.C.  app.  1348(a),  1354(a), 
1510;  B.0.10854,  24  FR  9565.  3  CFR.  1959- 
1963.  Comp..  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

Issued  in  Washington,  DC,  on  January  11, 
1993. 

Harold  W.  Bocker. 

Manager,  Aiispace-RuJes  and  Aeronautical 
Information  Division. 
IFR  Doc  93-1310  Filed  1-19-93;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

PL-21-91] 
RIN  1545-A045 

Imposition  of  Accuracy-Related 
Penalty 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  amendments  to  the  Income 
Tax  Regulations  relating  to  substantial 
and  gross  valuation  misstatements  as 
defined  in  sections  6662(e)  and  6662(h) 
of  the  Internal  Revenue  Code.  The 
regulations  would  apply  to  taxpayers 
who  have  substantial  and  gross 
valuation  misstatements  attributable  to 
section  482  allocations  (Intercompany 
transfer  pricing). 

DATES:  Written  comments  must  be 
received  by  April  21. 1993.  A  public 
hearing  has  been  scheduled  for  May  14, 
1993  at  10  a.m.  Requests  to  speak  at  the 
hearing,  along  with  outlines  of  oral 
comments,  must  be  received  by  April 
23, 1993. 

ADDRESSES:  Send  written  comments, 
requests  to  speak  at  the  hearing,  and 
outlines  of  oral  comments  to  be 
presented  to:  Internal  Revenue  Service, 
P.O.  Box  7604.  Ben  Franklin  Station, 
Attn:  CC:CORP:T:R  (IL-21-91).  room 
5228.  Washington,  DC  20044.  The 
public  hearing  will  be  held  in  the 
Internal  Revenue  Service  Auditorium, 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  L.  Ralph,  with  respect  to  the 
proposed  regulations,  telephone  (202) 
622-3880.  and  Carol  Savage,  with 
respect  to  the  public  hearing,  telephone 
(202)  622-8452.  These  are  not  toll-free 
numbers. 


SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget.  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503.  with  copies  to 
the  Internal  Revenue  Service.  Attn:  IRS 
Reports  Clearance  Officer  T:FP, 
Washington.  DC  20224. 

The  collection  of  information  in  this 
proposed  regulation  is  contained  in 
S  1.6662-5{j)(5)(ii).  This  information  is 
required  by  the  Internal  Revenue 
Service  to  ensure  that  persons  claiming 
that  an  amount  should  be  excluded  fi'om 
the  calculation  of  the  net  section  482 
transfer  price  adjustment  have  acted 
with  reasonable  cause  and  good  faith. 
The  information  will  be  used  to 
document  how  the  result  of  a  controlled 
transaction  was  determined.  The  likely 
respondents  and  recordkeepers  are 
business  or  other  for-profit  institutions. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  a  collection  of 
information.  They  are  based  on  such 
information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents  and  recordkeepers  may 
require  greater  or  less  time,  depending 
on  their  particular  circumstances. 
Estimated  total  annual  recordkeeping 

burden:  20,000  hours. 
Estimated  average  annual  burden  per 

recordkeeper:  10  hours. 
Estimated  number  of  recordkeepers: 

2000. 

Background 

This  document  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  under  sections  6662  and 
6664  relating  to  the  imposition  of 
accuracy-related  penalties. 

Explanation  of  Provisions 

The  experience  of  Internal  Revenue 
Service  international  examiners  has 
been  that  the  majority  of  taxpayers  are 
imable  to  provide  an  explanation  of  how 
their  intercompany  pricing  was 
established.  This  may  accoimt  in  large 
part  for  the  fact  that  in  many  cases 
international  examiners'  access  to  a 
corporation's  transfer  pricing 
information  is  delayed  or  denied. 
Moreover,  experience  has  been  that 
many  taxpayers  do  not  rely  upon  any 


form  of  comparables  or  other 
contemporaneous  information  either  in 
planning  or  in  defending  intercompany 
transactions.  Thus,  the  taxpayer,  not 
having  structrued  the  transaction  with 
any  comparable  in  mind,  seeks  to 
defend  its  position  by  finding  whatever 
transaction  or  method  gives  rise  to  a 
result  that  most  closely  approximates 
the  controlled  transaction  result  initially 
reported.  Thus,  the  lack  of 
contemporaneous  documentation  of 
how  a  controlled  transaction  result  was 
determined  increases  the  time  spent  and 
expense  incurred  by  both  the  taxpayer 
and  the  Service  in  determining  whether 
that  result  was  arm's  length.  Further,  the 
lack  of  documentation  explaining  the 
basis  for  a  taxpayer's  intercompany 
pricing  tends  to  increase  controversy 
between  taxpayers  and  the  Service,  as 
both  seek  to  develop  post  hoc  analyses 
of  the  arm's  length  character  of  the 
taxpayer's  transactions.  Accordingly, 
these  regulations  are  designed  to 
encourage  taxpayers  to  document  their 
transfer  pricing  transactions  and  to 
provide  that  documentation  to  the 
Internal  Revenue  Service  upon  request. 
Section  6662(a)  imposes  a  penalty  in 
the  amount  of  20  percent  of  any 
underpayment  to  which  the  section 
applies.  Section  6662(b)  lists  the  types 
of  underpayments  to  which  section 
6662(a)  applies.  One  such 
underpayment  is  an  underpayment 
attributable  to  any  substantial  valuation 
misstatement  under  chapter  1  of  the 
Internal  Revenue  Code. 

Section  6662(e)  defines  a  substantial 
valuation  misstatement.  These  proposed 
regulations  under  section  6662(e) 
contain  the  rules  for  determining 
whether  a  section  482  allocation 
constitutes  a  substantial  valuation 
misstatement  under  chapter  1  of  the 
Internal  Revenue  Code  on  which  a 
penalty  of  20  percent  of  the 
underpayment  of  tax  may  be  imposed. 
Such  a  substantial  valuation 
misstatement  exists  if  (1)  the  transfer 
price  for  any  property  or  services  (or  for 
the  use  of  property)  claimed  on  a  return 
is  200  percent  or  more  (or  50  percent  or 
less)  of  the  amount  determined  under 
section  482  to  be  the  arm's  length  price, 
or  (2)  the  net  section  482  transfer  price 
adjustment  exceeds  ten  million  dollars. 

Section  6662(h)  provides  for  an 
increased  penalty  in  the  case  of  a  gross 
valuation  misstatement.  The  proposed 
regulations  provide  that  the  penalty  for 
a  gross  valuation  misstatement  is  40 
percent  of  the  underpayment  of  tax 
attributable  to  the  gross  valuation 
misstatement  if  (1)  the  price  for  any 
property  or  services  (or  for  the  use  of 
property)  claimed  on  any  retxim  in 
connection  with  any  transaction 


between  persons  described  in  section 
482  is  400  percent  or  more  (or  25 
percent  or  less)  of  the  amount 
determined  under  section  482  to  be  the 
arm's  length  amount,  or  (2)  the  net 
section  482  transfer  price  adjustment 
exceeds  twenty  million  dollars. 

Certain  adjustments  are  excluded  in 
determining  the  ten  or  twenty)  million 
dollar  threshold.  Adjustments  that  are 
attributable  to  an  allocation  under 
section  482  are  excluded  if  there  was 
reasonable  cause  for  the  taxpayer's 
determination  of  that  price  and  the 
taxpayer  acted  in  good  faith.  Tlie 
proposed  regulations  set  forth  the 
criteria  for  determining  whether  there  is 
reasonable  cause  and  good  feith  for 
excluding  an  adjustment.  If  a  transfer 
pricing  methodology  is  developed  and 
applied  pursuant  to  an  Advance  Pricing 
Agreement  in  any  tax  year,  then  use  of 
such  a  methodology  to  establish 
intercompany  transfer  prices  for  a 
di^erent  year  may  be  considered 
evidence  of  reasonable  cause  and  good 
faith.  Adjustments  that  are  attributable 
to  a  transaction  between  foreign 
corporations  are  also  excluded,  unless 
the  treatment  of  that  transaction  affects 
the  determination  of  U.S.  source  income 
or  taxable  income  that  is  effectively 
coimected  with  the  conduct  of  a  trade 
or  business  within  the  United  States. 

The  rules  of  §  1.6664-4  apply  for 
purposes  of  applying  the  reasonable 
cause  and  good  faith  exception  ^o 
substantial  and  gross  valuation 
misstatements  under  section 
6662(e)(l)(B](i)  and  sections 
6662(h)(2)(A)  (i)  and  (u).  If  those 
valuation  misstatements  satisfy  the 
reasonable  cause  and  good  faith 
exclusion  provisions  under  §  1.6662- 
5{j)(5)  of  the  proposed  regulations,  then 
the  taxpayer  will  be  considered  to  have 
acted  with  reasonable  cause  and  good 
faith  for  purposes  of  §  1.6664-4.  For 
purposes  of  applying  the  reasonable 
cause  and  good  faith  exclusion  to  net 
section  482  transfer  price  adjustments 
under  section  6662{e)(l)(B)(ii),  the  rules 
of  §  1.6662-5(j)(5)  of  the  proposed 
regulations  apply.  A  net  section  482 
transfer  price  adjustment  for  which  the 
rules  of  §  1.6662-5(j)(5)  are  not  satisfied 
will  not  satisfy  the  reasonable  cause  and 
good  faith  exception  imder  section 
6664(c). 

Proposed  Efifective  Date 

These  regulations  would  appfy  to 
taxable  years  beginning  after  April  21, 
1993.  For  returns  with  respect  to  which 
the  penalty  may  be  imposed  that  were 
filed  prior  to  this  date,  any  reasonable 
interpretation  of  section  6662(e)  is 
acceptable.  The  Treasiuy  Department 
considers  these  regulations  to  be  a 


reasonable  interpretation  of  section 
6662(e),  except  that  no  requirement  of 
contemporaneous  dooimentation  may 
be  imposed  for  past  transactions. 
However,  contemporaneous 
doomientation  may  be  helpful  in 
establishing  that  the  taxpayer  had 
reasonable  cause  and  actea  in  good 
faith.  Taxpayers  may  elect  the 
application  of  these  regulations  to  tax 
returns  due  prior  to  this  proposed 
effective  date. 

Special  Analyses 

It  has  been  determined  that  these 
proposed  rules  are  not  major  rules  as 
defined  In  Executive  Order  12291. 
Therefore,  an  initial  Regulatory  Impact 
Analysis  is  not  required.  It  has  also  been 
determined  that  section  553(b)  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
chapter  5)  and  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply  to 
these  regulations,  and,  therefore,  an 
initial  Regulatory  FlexibiUty  Analysis  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  these 
proposed  regulations  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Comments  and  Request  for  a  Public 
Hearing 

Before  these  proposed  regxilations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  submitted 
(preferably  a  signed  original  and  eight 
copies)  to  the  Internal  Revenue  Service. 
All  comments  will  be  available  for 
public  inspection  and  copying. 

A  public  hearing  will  be  held  on  May 
14, 1993  at  10  a.m.  in  the  Internal 
Revenue  Service  Auditorium,  Internal 
Revenue  Building,  1111  Constitution 
Avenue,  NW.,  Washington,  DC.  The 
rules  of  §601,601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  to  the  public 
hearing. 

Persons  who  have  submitted  written 
comments  by  April  21, 1993,  and  who 
also  desire  to  present  oral  conunents  at 
the  hearing  on  the  proposed  regulation, 
must  submit,  not  later  than  April  23, 
1993,  a  request  to  speak  at  the  hearing, 
along  with  an  outline  of  the  oral 
comments  to  be  presented  at  the  hearing 
and  the  time  they  wish  to  devote  to  each 
subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  the  questions  from  the 
panel  for  the  government  and  answers 
thereto. 


Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  before  9:45 
a.m. 

An  agenda  showing  the  scheduling  of 
the  speiakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 


DrsAing  Information 

The  principal  author  of  these 
proposed  regulations  is  Thomas  L. 
Ralph  of  the  Office  of  the  Associate 
Chief  Counsel  (International),  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  their 
development 


,1. 


List  of  Sub|ect8  in  26  CFR  1.6654-1 
through  I.e709-1T 

Income  taxes.  Penalties,  Reporting 
and  recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regiilations 

Accordingly,  26  CFR  paijl  1  is 
proposed  to  be  amended  al  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTBR 
DECEMBER  31, 1953       1 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  a  new 
citation  to  read  as  follows: 

Authoritr:  26  U.S.C  7805  *  *  'Section 

1.6662-5  also  Issued  under  26  U.S.C.  6662. 

•  •  • 

Par.  2.  Section  1.6662-0  is  amended 
by  revising  the  entries  for  $  1.6662-5, 
paragraph  (e)  and  (j)  in  the  table  of 
contents  to  read  as  follows 

f  1.6662-0    TaWs  of  contwHs. 


§1.6662-5  Substantial  and  g^oss  valuation 
misstatements  under  chapter^. 

•  •        •        •        • 

(e)  Definitions. 

(1)  Substantial  valuation  misstatement 

(1)  200  percent  test. 

(ii)  200  percent  and  50  percent  test 
(iii)  Ten  million  dollar  threshold. 

(2)  Gross  valuation  misstatement, 
(i)  400  percent  test. 

(ii)  400  percent  and  25  percent  test 
(iii)  Twenty  million  dollar  threshold. 

(3)  Property. 

(4)  Identical  terms  used  in  section  482 
regulations. 

•  •        *        •        • 

(j)  Transactions  between  parsons  described 
in  section  482  and  net  section  482  transfer 
price  adjustments. 

(1)  In  general 

(i)  Penalty  of  20  or  40  percept  of 
underpayment 
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(ii)  Example. 

(2)  Ten  million  dollar  threshold. 
(i)  Net  section  482  transfer  price 

adjustment. 

(ii)  Reasonable  cause  and  good  feith. 

(ill)  Exclusion  of  certain  foreign  to  foreign 
transactions. 

(iv)  Examples. 

(3)  Special  rules  in  the  case  of  carrybacks 
and  carryovers. 

(i)  In  general. 

(ii)  Calculation  of  net  section  482  transfer 
price  adjustment  for  carryback  or  carryover 
years  not  reduced  by  amount  of  carryback  or 
carryovers. 

(4)  Rules  for  coordinating  between  two 
different  penalties. 

(i)  In  general. 

(ii)  Coordination  of  net  section  482  transfer 
price  adjustment  under  section 
6662(e)(l)(B)(ii)  and  gross  valuation 
misstatement  adjustment  under  section 
6662(h)(2)(A)  (i)  or  (ii). 

(iii)  Coordination  of  twenty  million  dollar 
threshold  amount  under  section 
6662(h)(2)(iii)  and  the  ten  million  dollar 
threshold  under  section  6662(e)(lKBKii). 

(iv)  Examples. 

(5)  Reasonable  cause  and  good  faith 
exclusion  for  purposes  of  net  section  482 
transfer  price  adjustments. 

(i)  In  general. 

(ii)  Contemporaneous  documentation, 
(iii)  Reasonable  belief  in  arm's  length 
result. 

(A)  Result  to  be  sustained  on  merits. 

(B)  Reliance  on  advice  of  professional. 

(C)  Defense  of  transfer  pricing  results  with 
a  methodology  other  than  that  used  in 
preparing  return. 

(iv)  Examples. 

(6)  Special  Rule. 

(7)  Effective  date. 


Par.  3.  Section  1.6662-5  is  amended 
by  revising  paragraphs  (e)  and  (j)  to  read 
as  follows: 

S1.6S62-5    Substantial  and  groM  valuctkm 
miMtatamanta  undar  ehaptar  1. 

(e)  Definitions — (1)  Substantial 
valuation  misstatement.  There  is  a 
substantial  valuation  misstatement  if— 

(i)  200  percent  test.  The  value  or 
adjusted  basis  of  any  property  claimed 
on  a  return  of  tax  imposed  under 
chapter  1  of  the  Internal  Revenue  Code 
is  200  percent  or  more  of  the  correct 
amount; 

(ii)  200  percent  and  50  percent  test. 
The  result  of  any  controlled  transaction 
is  200  percent  or  more  (or  50  percent  or 
less)  of  the  arm's  length  result 
determined  under  section  482;  or 

(iii)  Ten  million  dollar  test.  The  net 
section  482  transfer  price  adjustment  for 
the  taxable  year  exceeds  ten  million 
dollars. 

(2)  Gross  valuation  misstatement. 
There  is  a  gross  valuation  misstatement 
if— 

(i)  400  percent  test.  The  value  or 
adjusted  oasis  of  any  property  claimad 


on  a  return  of  tax  imposed  under 
chapter  1  of  the  Internal  Revenue  Code 
is  400  percent  or  more  of  the  correct 
amount; 

(ii)  400  percent  and  25  percent  test. 
The  result  of  any  controlled  transaction 
is  400  percent  or  more  (or  25  percent  or 
less)  of  the  arm's  length  result 
determined  imder  section  482;  or 

(iii)  Twenty  million  dollar  test.  The 
net  section  482  transfer  price 
adjustment  for  the  taxable  year  exceeds 
twenty  million  dollars. 

(3)  Property.  For  purposes  of  this 
section,  the  term  "property"  refiars  to 
both  tangible  and  intangible  property. 
Tangible  property  includes  property 
such  as  land,  buildings,  fixtures,  and 
inventory.  Intangible  property  includes 
property  such  as  goodwill,  covenants 
not  to  compete,  leaseholds,  patents, 
contract  rights,  debts,  and  choices  in 
action. 

(4)  Identical  terms  used  in  section  482 
regulations.  For  purposes  of  this  section, 
the  terms  used  in  these  regulations  shall 
have  the  same  meaning  as  identical 
terms  used  in  regulations  promulgated 
under  section  482. 


(j)  Transactions  between  persons 
described  in  section  482  and  net  section 
482  transfer  price  adjustments — (1)  In 
general— -{i)  Penalty  of  20  or  40  percent 
of  underpayment.  If  a  taxpayer  makes  a 
substantial  valuation  misstatement  as 
defined  in  paragraph  (e)(1)  of  this 
section,  section  6662(a)  imposes  a 
penalty  equal  to  20  percent  of  the 
imderpayment  of  income  tax 
attributable  to  it.  If  there  is  a  gross 
valuation  misstatment  as  defined  in 
paragraph  (e)(2)  of  this  section,  section 
6662(h)  increase  the  penalty  to  40 
percent  of  the  underpayment  of  tax 
attributable  to  the  gross  valuation 
misstatement.  The  result  of  a  controlled 
transaction  that  is  reported  on  the 
income  tax  return  will  be  used  to 
determine  whether  a  substantial  or  gross 
valuation  misstatement  exists  regardless 
of  whether  the  amount  reported  on  the 
return  differs  firom  the  transaction  price. 
If  the  taxpayer  has  filed  an  amended 
return,  the  result  of  a  controlled 
transaction  that  is  reported  on  an 
amended  return  will  be  used  to 
determine  whether  a  substantial  or  gross 
valuation  misstatement  exists  only  if 
that  amended  return  has  been  filed 
before  the  Service  has  contacted  the 
taxpayer  regarding  that  taxable  year's 
return.  A  written  statement  furnished  by 
a  taxpayer  subject  to  the  Coordinated 
Examination  Program  will  be 
considered  an  amended  return  for 
purposes  of  this  paragraph  (j)(l)  if  it 
satisfies  the  requirements  of  a  qualified 


amended  return  for  purposes  of 
§  1.6662-2(c)(3)  as  set  forth  in  those 
regulations  or  as  the  Commissioner  may 
prescribed  by  Revenue  Procedure.  See 
§601.601(d)(2)(ii)(B)  of  this  chapter. 

(ii)  Example.  The  following  example 
illustrates  these  principles. 

Example.  A  and  B  are  controlled  taxpayers 
as  defined  in  §  1.482-lT(g)(5).  A  agrees  to 
pay  B  S5  apiece  for  100,000  units  of  Product 
X.  A  and  B  also  agree  to  adjust  that  price,  as 
may  be  necessary,  based  on  subsequent 
events  pursuant  to  an  agreement  under 
§  1.482-lT(e)(2)  (Compensating 
Adjustments).  A  and  B  subsequently  make  a 
$10  adjustment  to  that  price.  Accordingly, 
when  B  files  its  U.S.  income  tax  return  it 
reports  SIS  for  each  Product  X  sold  to  A. 
Applying  section  482,  the  IRS  makes  a 
further  $3  adjustment,  resulting  in  a  final 
transfer  price  of  S18.  Thus,  the  net  section 
482  transfer  price  adjustment  is  S300,000 
(100,000x$3).  B  has  not  made  a  substantial 
valuation  misstatement  because  the  price 
claimed  on  B's  return  ($15)  is  not  200  percent 
or  more  (or  50  percent  or  less)  of  the  amoimt 
determined  under  section  482  to  be  the 
correct  price  ($18).  Further,  B's  net  section 
482  transfer  price  adjustment  does  not 
exceed  ten  million  dollars.  Accordingly,  B  is 
not  subject  to  the  substantial  valuation 
misstatement  penalty  under  section 
6662(b)(3). 

(2)  Ten  million  dollar  threshold,  (i) 
Net  section  482  transfer  price 
adjustment.  The  term  "net  section  482 
transfer  price  adjustment"  means  the 
net  increase  in  the  taxable  income  of  a 
taxpayer  for  a  taxable  year  that  results 
from  all  section  482  allocations. 
Increases  in  taxable  income  are  netted 
against  decreases,  including  setoffs  as 
allowed  under  §  1.482-lT(e)(5).  In 
determining  whether  the  ten  million 
dollar  threshold  is  met,  all  section  482 
transfer  price  adjustments  will  be 
included,  notwithstanding  that  an 
adjustment  may  be  subject  to  a  penalty 
under  section  6662(h)  or  6663. 
However,  no  adjustment  will  be  subject 
to  more  than  one  accuracy-related 
penalty.  See  paragraph  (j)(4)  of  this 
section. 

(ii)  Reasonable  cause  and  good  faith. 
In  calculating  the  ten  million  dollar 
threshold,  any  increase  in  taxable 
income  that  is  attributable  to  any 
redetermination  of  a  result  of  a 
controlled  transaction  shall  be  excluded 
if  the  taxpayer  shows  that  there  was 
reasonable  cause  for  the  result  reported 
and  it  has  at  all  times  acted  in  good 
faith.  See  paragraph  (j)(5]  of  this  section. 

(iii)  Exclusion  of  certain  foreign  to 
foreign  transactions.  Solely  for  purposes 
of  determining  whether  the  ten  million 
dollar  threshold  is  met,  any  increase  in 
taxable  income  resulting  firom  an 
allocation  tmder  section  482  that  is 
attributable  to  any  controlled 
transaction  solely  between  fbreigo 
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corporations  will  be  excluded  unless  the 
treatment  of  that  transaction  affects  the 
determination  of  either  corporation's 
income  from  sources  within  the  United 
States  or  taxable  income  effectively 
connected  with  the  conduct  of  a  trade 
or  business  within  the  United  States. 
However,  the  penalty  imposed  under 
section  B662(b)(3)  will  be  imp6sed  on 


any  underpayment  of  a  United  States 
shareholder  attributable  to  section  482 
allocations  with  respect  to  transactions 
solely  between  foreign  corporations  if 
the  ten  million  dollar  threshold  is  met 
without  regard  to  the  increase  that  is 
attributable  to  any  transaction  solely 
between  foreign  corporations. 


(iv)  Examples.  The  prindplet  of  thi« 
paragraph  (j)  are  illustrated  by  the 
following  examples. 

Example  1.  (i)  Applying  saction  482,  tta« 
Internal  Revenue  Service  makes  the 
following  section  482  transfer  pricing 
adjustments  to  a  taxpayer  for  the  taxable 
year: 


(1) 

(2) 
(3J 


$4,000,000    (Attributable  to  an  ioa^ase  in  grou  incom*  becauM  of  an  increaie  in  the  royalty). 
4,500,000    (Attributable  to  an  increase  in  sale«  proceeds  due  to  a  decrease  in  the  profit  margin  of  a  related  buyer). 
2,000.000    (Attributable  to  a  decrease  in  the  cost  of  goods  sold  because  of  a  decrease  in  the  cost  plus  mark-up  of  a  related  seller). 


10,500,000 


(ii)  None  of  the  adjustments  is  excluded 
under  section  6662(e)(3)(B)  in  determining 
the  ten  million  dollar  threshold,  llie  net 
section  482  adjustment  is  greater  than  ten 


million  dollars.  Thus,  the  ten  million  dollar 
threshold  is  met 

Example  2.  (i)  Applying  section  482,  the 
Internal  Revenue  Service  makes  the 


(1) 

(2) 

(3) 


$11,000,000 
4,000,000 
2,000.000 

9.000,000 


(Because  of  a  setoff  under  S  1.482-lT(e)(5)). 


(ii)  None  of  the  adjustments  is  excluded 
under  section  6662(e)(3)(B)  in  detennining 
the  ten  million  dollar  threshold.  The  net 
section  482  adjustment  is  less  than  ten 
million  dollars.  Thus,  the  ten  million  dollar 
threshold  is  not  met. 

Example  3.  CFCl  and  CFC2  are  Controlled 
foreign  corporations  within  the  meaning  of 
section  957.  Applying  section  482,  the  IRS 
disallows  a  deduction  for  twenty  five  million 
dollars  of  the  interest  expense  of  GFCl  paid 
to  CFC2.  which  results  in  CFCl's  U.S. 
shareholder  having  an  additional  subpart  F 
inclusion  in  excess  often  million  dollars.  No 
other  adjustments  under  section  482  are 
made  with  respect  to  the  controlled 
taxpayers.  However,  the  increase  has  no 
effect  upon  the  determination  of  CFCl's  or 
CFC2's  income  from  sources  within  the 
■*       United  States  or  taxable  income  effectively 
connected  with  the  conduct  of  a  trade  or 
business  within  the  United  States. 
Accordingly,  the  ten  million  dollar  threshold 
is  not  met  However,  the  penalty  imposed 
pursuant  to  section  6662(b)(3)  may  still  be 
applicable  in  the  event  of  a  substantial 
valuation  misstatement  described  in  section 
6662(e)(lKB)(i)  or  a  gross  valuation 
misstatement  described  in  section  6662(h)(2). 

Example  4.  Assume  the  same  facts  as  in 
Example  3,  except  that  the  U.S.  shareholder 
has  an  additional  SlOO  million  section  482 
transfer  price  adjustment  for  the  taxable  year 
attributable  to  the  sale  of  goods  to  CFC  that 
is  not  excluded  under  section  6662(e)(3)(B). 
Accordingly,  the  ten  million  dollar  threshold 
is  met.  The  penalty  will  be  computed  on  the 
underpayment  attributable  to  the  total  net 
section  482  transfer  price  adjustment, 
including  the  portion  excluded  in 
determining  whether  the  ten  million  dollar 
threshold  is  met  in  Example  3  above. 

(3)  Special  rules  in  the  case  of 
carrybacks  and  carryovers — (i)  In 
general.  The  penalty  for  a  substantial  or 


gross  valuation  misstatement  applies  to 
any  portion  of  an  underpayment  of  tax 
for  a  year  to  which  a  loss,  deduction  or 
credit  is  carried  that  is  attributable  to  a 
substantial  or  gross  valuation 
misstatement  for  the  year  in  which  the 
carryback  or  carryover  of  the  loss,     | 
deduction  or  credit  arises  (the  loss  or 
credit  year).  Any  portion  of  a  substantial 
or  gross  valuation  misstatement 
attributable  to  a  loss  or  credit  year  shall 
retain  its  character  as  a  substantial  or 
gross  valuatitm  misstatement  in  any 
carryback  or  carryover  year.  No  portion 
of  a  substantial  or  gross  valuation 
misstatement  attributable  to  a  loss  or 
credit  year  shall  be  used  to  determine 
whether  there  is  a  separate  substantial 
or  gross  valuation  misstatement 
attributable  to  the  carryback  or  { 

carryover  year. 

(ii)  Calculation  of  net  section  482 
transfer  price  adjustment  for  carryback 
or  carryover  years  not  reduced  by 
amount  of  carryback  or  carryovers.  The 
amount  of  a  net  section  482  transfer 
price  adjustment  for  a  carryback  or 
carryover  year  is  not  reduced  because  of 
a  carryback  or  carryover  of  a  loss, 
deduction  or  credit  to  that  year. 

(4)  Rules  for  coordinating  between  two 
different  penalties —  (i)  In  general.  In 
detennining  the  penalty  imposed  with 
respect  to  a  substantial  valuation 
misstatement  under  section  6662(b)(3) 
or  a  gross  valuation  misstatement  under 
section  6662(h),  no  adjustment  will  be 
subject  to  more  than  one  accuracy- 
related  penally. 

(ii)  Coordination  of  net  section  482 
transfer  price  adjustment  under  section 


following  section  482  transfer  pricing 
adjustments  to  a  taxpayer  for  the  taxable 
year: 


6662(e)(l)(B)(ii)  and  gross  valuation 
misstatement  adjustment  under  section 
6662(h)(2)(A)(i)  or  (ii).  In  determining 
whether  a  net  section  482  transfer  price 
adjustment  exceeds  the  ten  million 
dollar  threshold  amount  under  section 
6662(e)(l)(B)(ii),  an  adjustment 
attributable  to  a  gross  valuation 
misstatement  imder  section 
6662(h)(2)(A)(i)  or  (ii)  will  be  taken  into 
account.  If  the  threshold  amoimt  is 
exceeded,  the  portion  of  such  amount 
that  is  attributable  to  the  gross  valuation 
misstatement  is  subject  to  the  40  percent 
penalty  under  section  6662(h),  but  will 
not  be  subject  to  the  20  percent  penalty 
under  section  6662(a)  and  section 
6662(b)(3).  The  remaining  amount  is 
subject  to  the  20  percent  penalty,  even 
if  such  amount  is  less  than  ten  million 
dollars. 

(iii)  Coordination  of  twenty  million 
dollar  threshold  amount  under  section 
6662(h)(2)(iii)  and  the  ten  million  dollar 
threshold  under  section  &B62(e)(l)(B)(ii). 
If  a  net  section  482  transfer  price 
adjustment  exceeds  the  twenty  million 
dollar  threshold  under  section 
6662(h}(2)(iii),  then  the  entire  amount  of 
the  adjustment  is  subject  to  the  40 
percent  penalty  under  section  6662(h), 
The  adjustment  is  not  subject  to  an 
additional  20  percent  penalty  under 
sections  6662(a)  and  6662(b)(3). 

(iv)  Examples.  The  following 
examples  illustrate  the  principles  of 
paragraph  (j)(4). 

Example  1.  (i)  Applying  section  482,  the 
Internal  Revenue  Service  makes  the 
following  adjustments  to  the  taxable  income 
of  a  taxpayer  for  the  taxable  year 
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(1) .. 
(2) ... 


$2,000,000    (Attributable  to  an  adjustment  that  if  400  percent  or  mora  (or  25  percent  or  leu)  of  the  correct  lection  482  aim's  length  re- 
sult). 
6,000.000    (Not  a  200  or  400  percent  adjustment). 


8,000,000 


(ii)  None  of  the  adjustments  is  excluded 
under  section  6662(e)(3)(B)  in  detenniaing 
the  ten  million  dollar  threshold  under 
section  6662(e)(l)(B)(ii).  The  net  section  482 
transfer  price  adjustment  is  less  than  ten 
million  dollars.  Thus,  the  ten  million  dollai 
threshold  has  been  not  met.  However,  the 


two  million  dollar  adjustment  it  attributable 
to  a  gross  valuation  misstatement. 
Accordingly,  the  taxpayer  is  subject  to  a    . 
penalty,  under  section  6662(h),  equal  to  20 
percent  of  the  underpayment  of  tax 
attributable  to  the  gross  valuation 
misstatement  of  two  million  dollars.  The  six 


million  dollar  adjustment  is  not  subject  to  a 
penalty  under  section  6662(b)(3). 

Example  2.  (i)  Applying  section  482.  the 
Internal  Revenue  Service  makes  the 
following  adjustments  to  the  taxable  income 
of  a  taxpayer  for  the  taxable  yean 


(1) 
(2) 


$2,000,000    (Attributable  to  an  adjustment  that  is  400  percent  or  more  (or  25  percent  or  less)  of  the  correct  section  482  arm's  length  re- 
sult). 
9,000.000    (Not  a  200  or  400  percent  adjustment).. 


11,000.000 


(ii)  None  of  the  adjustments  is  excluded 
under  section  6662(e)(3)(B)  in  determining 
the  ten  million  dollar  threshold  under 
section  6662(e)(l)(B)(ii).  The  net  section  482 
transfer  price  adjustment  is  greater  than  ten 
million  dollars.  "Thus,  the  ten  million  dollar 
threshold  has  been  not  met.  The  two  million 
dollar  adjustment  is  attributable  to  a  gross 


valuation  misstatement.  Accordingly,  the 
taxpayer  is  subject  to  a  penalty,  under  section 
6662(h).  equal  to  40  percent  of  the 
underpayment  of  tax  attributable  to  the  gross 
valuation  misstatement  of  two  million 
dollars.  The  nine  million  dollar  adjustment  is 
subject  to  a  penalty  under  sections  6662(a) 
and  6662(b)(3).  equal  to  20  percent  of  the 


underpayment  of  tax  attributable  to  the 
substantial  valuation  misstatement. 

Example  3.  (i)  Applying  section  482.  the 
Internal  Revenue  Service  makes  the 
following  transfer  pricing  adjustments  to  a 
taxpayer  for  the  taxable  year: 


0) 
(2) 


$6,000,000    (Attributable  to  an  adjustment  that  is  400  | 

suit). 
15,000,000    (Not  a  200  or  400  percent  adjustment). 


ent  or  more  (or  25  percent  or  less)  of  the  conect  section  482  arm's  length  re- 


21.000,000 


(ii)  None  of  the  adjustments  is  excluded 
under  section  6662(e)(3)(B)  in  determining 
the  twenty  million  dollar  threshold  under 
section  6662(h).  The  net  section  482  transfer 
price  adjustment  is  greater  than  twenty 
million  dollars  and  thus  constitutes  a  gross 
valuation  misstatement.  Accordingly,  the 


total  adjustment  of  twenty  one  million 
dollars  is  subject  to  a  penalty,  under  section 
6662(h).  equal  to  40  percent  of  the 
underpayment  of  tax  attributable  to  the  21 
million  dollar  gross  valuation  misstatement. 
The  six  million  dollar  adjustment  will  not  be 


separately  included  for  purposes  of  any 
additional  penalty. 

Example  4.  (i)  Applying  section  482,  the 
Internal  Revenue  Service  makes  the 
following  transfer  pricing  adjustments  to  a 
taxpayer  for  the  taxable  year: 


(1) 
(2) 


$4,000,000    (Attributable  to  an  adjustment  that  is  400  percent  or  more  (or  25  percent  or  less)  of  the  correct  section  482  arm's  length  re- 
sult). 
15.000,000    (Not  a  200  or  400  percent  adjustment). 


19.000.000 


(ii)  None  of  the  adjustments  is  excluded 
under  section  6662(e)(3)(B)  in  determining 
the  ten  million  dollar  threshold  under 
section  6662(e)(l)(B)(ii).  The  net  section  482 
transfer  price  adjustment  is  greater  than  ten 
million  dollars  and  thus  constitutes  a 
substantial  valuation  misstatement.  The  four 
million  dollar  adjustment  constitutes  a  gross 
valuation  misstatement.  Accordingly,  the 
adjustment  of  four  million  dollars  is  subject 
to  a  penalty,  under  section  6662(h),  equal  to 
40  percent  of  the  underpayment  of  tax 
attributable  to  the  gross  valuation 
misstatement.  The  fifteen  million  dollar 
adjustment  is  subject  to  a  [)enalty,  under 
sections  6662(a)  and  6662(b)(3),  equal  to  20 
percent  of  the  underpayment  of  tax 
attributable  to  a  substantial  valuation 
misstatement  for  a  net  section  482  transfer 
price- adjustment  exceeding  ten  million 
dollars. 

(5)  Reasonable  cause  and  good  faith 
exclusion  for  puqnjses  of  net  section 
482  transfer  price  adjustments — (i)  In 


general.  The  deteimination  of  whether  a 
taxpayer  acted  with  reasonable  cause 
and  in  good  faith  is  made  by  taking  into 
account  all  relevant  facts  and 
circumstances.  There  are  two  elements 
to  the  reasonable  cause  and  good  faith 
exclusion,  both  of  which  must  be 
satisfied  by  a  taxpayer  to  prevent 
imposition  of  the  penalty. 

(ii)  Reasonable  effort  to  accurately 
determine  proper  tax  liability.  The  first 
element  of  the  reasonable  cause  and 
good  faith  exclusion  is  whether  the 
taxpayer  has  made  a  reasonable  effort  to 
accurately  determine  its  proper  tax 
liability.  This  determination  must  be 
made  no  later  than  the  time  the  return 
is  filed  for  the  tax  year,  and 
documentation  must  be 
contemporaneous  with  that 
determination.  Such  documentation 
must  include  an  analysis  indicating  that 


the  result  was  an  arm's  length  result 
within  the  meaning  of  the  regulations 
promulgated  under  section  482.  It  is 
presumed  that  the  taxpayer  did  not 
^nake  a  reasonable  effort  to  accurately 
t^etermine  its  proper  tax  liability  if  it 
possesses  contemporaneous 
documentation  of  how  a  transfer  price 
w^s  determined  but  does  not  provide 
the  documentation  to  the  Service  within 
30  days  of  the  Service's  request. 

(iii)  Reasonable  belief  in  arm's  length 
result.  The  second  element  of  the 
reasonable  cause  and  good  faith 
exclusion  is  whether  the  taxpayer 
reasonably  believed  that  its  transfer 
pricing  methodology  produced  an  arm's 
length  result.  The  determination  of 
whether  the  taxpayer  has  such  a 
reasonable  belief  is  made  in  light  of  the 
experience  and  knowledge  of  the 
taxpayer.  Use  of  one  or  more  methods 


Federal  Ragjgter  /  Vol  SS.  No.  12  /  Thursday,  January  21,  1993  /  Propoted  Rulet  5309 


prescribed  in  the  regulations 

f)romuIgated  xinder  section  482  is  a 
actor  to  be  considered  in  determining 
reasonable  belief.  For  this  purpose,  the 
methods  described  in  S§  1.482-3T(e) 
and  1.482r4'nd)  are  not  considered  to 
be  methods  prescribed  in  the 
regulations  promulgated  under  section 
482. 

(A)  Besult  to  be  sustained  on  merfts. 
The  taxpayer  must  show  that  at  the  time 
the  taxpayer's  income  tax  return,  or 
amended  return  as  allowed  in  paragraph 
(j)(l)  of  this  section,  was  filed  ue 
taxpayer  reasonably  believed  that  the 
result  would  more  likely  than  not  be 
sustained  pn  its  merits.  If,  at  the  time 
the  prices  were  estabbshed,  the  taxpayer 
had  a  reasonable  belief  that  its 
methodology  would  produce  an  arm's 
length  result,  and  the  taxpayer  had  a 
reasonable  belief  that  the  underiying 
critical  assximptions  would  not  change 
during  the  taxable  year,  and  at  the  time 
the  tax  return  was  filed  the  critical 
assumptions  had  not  changed,  then  the 
taxpayer  will  have  a  reasonable  belief 
that  its  transfer  pricing  methodology 
produced  an  arm's  length  result 
However,  if  before  the  tax  return  vras 
filed,  the  taxpayer  learned  that  a  critical 
assumption  had  changed,  the  taxpayer 
will  have  had  an  obligation  to  review 
the  reasonableness  of  its  initial  result. 
Finally,  if  before  the  return  was  filed, 
the  taxpayer  acquired  actual  knowledge 
that  a  oritical  assiunption  had  changed 
and  that  the  pricing  methodology  did 


not  produce  an  ann's  length  result,  then 
the  taxpayer  was  obligated  to  review  the 
reasonableness  of  its  initial  restilt  and 
make  any  adjustments  necessary  to 
reflect  an  arm's  length  result. 

(B)  Reliance  on  advice  of  professional. 
Reliance  on  the  advice  of,  or  a  study 
done  by,  a  professional  (including,  but 
not  necessarily  limited  to,  an  attorney, 
accoimtant,  or  economist  (and 
regardless  of  whether  the  professional  is 
an  employee  of  the  taxpayer))  is  a  factor 
to  be  taken  into  account  in 
demonstrating  a  reasonable  belief  that  a 
transfer  price  produced  an  arm's  length 
result.  Reliance  on  advice  or  a  study 
will  give  rise  to  a  reasonable  behef  that 
a  methodology  produced  an  arm's 
length  result  if  under  all  the  i 

circumstances  that  rehance  was  wrell- 
founded.  In  determining  whether  that 
reliance  is  well-founded  consideration 
should  be  given  to  the  professional's 
relevant  experience  and  expertise. 
Factors  to  consider  in  determining 
whether  reliance  on  a  professional's 
advice  or  study  is  well-founded  include 
whether  the  taxpayer  has  disclosed  all 
relevant  information  regarding  the 
controlled  transaction  to  the 
professional,  the  methodology  and 
critical  assumptions  underlying  the 
advice  or  study,  and  the  quantity  and 
quality  of  data  used  in  the  study  relative 
to  the  quantity  and  quality  of  data 
available  in  the  taxpayer's  industry. 
Critical  assiunptions  are  the  objective 
business  and  economic  criteria  that  are 


(1) 

(2) 
(3) 


fundamental  to  the  operation  of  the 
taxpayer's  transfer  pricing  methodologj . 
A  critical  assumption  is  any  fact  about 
the  taxpayer,  a  third  party,  or  an 
indust^  that  would  significantly  a&ct 
the  substantive  conclusions  of  the  study 
if  the  assumption  changed,  whether  the 
change  was  within  the  taxpayer's 
control  (for  example,  a  new  business 
strategy  or  mode  of  conducting  an 
operation,  or  the  cessation  or  transfer  of 
a  Dusiness  segment  or  entity  covered  by 
the  study)  or  beyond  it  (fior  example,  a 
significant  deviation  from  budgeted 
sales  volume,  or  operating  results  that 
diSier  from  the  reasonably  expected 
range  of  arm's  length  results). 

(C)  Defense  of  transfer  pricing  results 
with  a  methodology  other  than  that  used 
in  preparing  return.  A  taxpayer  will  not 
be  considered  to  have  acted  without 
reasonable  cause  and  good  faith  merely 
because  it  dhooses  to  defend  its  transfer 
pricing  results  by  way  of  a  methodology 
different  than  that  used  in  preparing  its 
return,  provided  the  rehance  on  the 
initial  rationale  was  reasonable  at  the 
time  the  return  was  filed; 

(iv)  Examples.  The  following 
examples  illustrate  the  application  of 
the  reasonable  cause  and  good  faith 
exclusions  provided  in  this  paragraph 
(j)(5}. 

Example  1.  (i)  Applying  section  482,  the 
Internal  Revenue  Service  niakes  the 
following  transfer  islcing  adjustmaiU  to  a 
taxpayer  for  the  tax^le  yea^ 


$9,000,000 
2.000,000 
9,000,000 

20/K)0.00a    Total  MGtlon  482  adiuatmenti. 


(ii)  Tha  taxpayer  can  show  naeaaakAa 
cause  and  good  ^th  under  section 
6662(e){3)(B)(lJ  for  adjustments  number  one 
and  twa  Accordingly,  solely  for  purposes  of 
determining  the  thrashold,  eleven  millfon 


dollars  is  exduded  from  the  section  482 
transfer  pricing  adjustments.  The  net  tecticm 
482  adjustment  is  S9  million.  Therefore,  the 
ten  million  dollar  tlireshold  is  not  met 


(D- 
(2) .... 
(3) ..- 


Example  2.  (i)  Applying  section  482,  the 
Internal  Revenue  Senrvica  makes  the 
following  transfer  pricing  adjustments  to  a 
taxpayer  for  the  taxable  year 


$9,000,000 

2.000,000    (AttribolabU  to  an  ad|astinent  dtat  U  200  penent  or  mon  (or  SO  parcent  or  leu)  of  the  comd  tection  i»l  price). 
9,000,000 


iM2| 


iOjCKXMMO    Total 


(ii)  The  taxpayer  can  show  reasonable 
cause  and  good  faith  under  section 
6662(e)(3)(BHi)  for  adjustments  number  one 
and  three.  Accordingly,  eighteen  million  is 
excluded  from  the  section  482  transfer 
pricing  adjustments  for  purpoias  of 
determining  the  ten  million  dollar  threshold. 
The  net  section  482  adjustment  is  two 
million.  Thus,  the  taxpayer  is  not  subject  to 
the  substantial  valuation  misstatement 
penalty  under  section  6662(b)(3)  by  virtue  of 
section  6662(e](1)(B)(ii).  However,  the 
taxpayer  is  subject  to  the  penalty  imposed 
under  section  6662(b)(3}  by  virtue  of  section 


482  adiustments.  | 

6662(eXlXBXi)  oa  the  underpayment  of  tax 
attributable  to  the  two  million  dollar 
adjustment 

(6)  Special  rule.  If  the  regular  tax  (as 
defined  in  section  55(c)]  imposed  by 
chapter  1  of  the  Intomal  Revenue  Code 
on  the  taxpayer  is  determined  by 
reference  to  an  amount  other  than    I 
taxable  income  (for  example,  for 
purposes  of  the  alternative  minimum 
tax),  then  that  other  amount  shall  be 
treated  as  the  taxable  income  of  the 


taxpayer  for  purposes  of  section 
6662(e)(3).  Accordingly,  for  taxpa}rers 
whose  regular  tax  is  determined  by 
reference  to  an  amount  other  than 
taxable  income,  the  increase  in  that 
other  amount  resulting  from  section  482 
adjustments  is  the  taxpayer's  net  section 
482  transfer  price  adjustment. 

(7)  Effective  Date.  For  rules  relating  to 
transactions  between  persons  described 
in  section  482  and  net  section  482 
transfer  price  adjustments,  these 
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regulations  apply  to  taxable  years 
b^inning  after  April  21, 1993. 
Taxpayers  may  elect  the  application  of 
these  regulations  to  tax  returns  due 
prior  to  this  effective  date. 

Par.  4.  Section  1.6664-0  is  amended 
by  revising  the  entry  for  §  1.6664—4, 
paragraph  (d)  in  the  table  of  contents  to 
read  as  follows: 

§1.6664-0    Tabte  of  contents.  "  * 


§  1.6664-4    Reasonable  cause  and  good  faith 
exception  to  section  6662  penalties. 


(d)  Transactions  between  persons 
described  in  section  482  and  net  section  482 
transfer  price  adiustments. 

•         •         •         *         •  , 

Far.  5.  Section  1.6664-4  is  amended 
by  adding  the  text  of  paragraph  (d)  to 
read  as  follows: 

f  1.6664-4    Roatonabto  cauM  and  good 
faith  eiception  to  section  6662  penalties. 


(d)  Tmnsactions  between  persons 
described  in  section  482  and  net  section 
482  transfer  price  adjustments.  For 
purposes  of  applying  the  reasonable 
cause  and  good  faith  exception  of 
section  6664(c)  to  controlled 
transactions  luider  sections 
6662(e)(l)(B)(ii)  and  (h)(2)(A)(iii)  the 
rules  of  §  1.6662-5{j)(5)  of  the  proposed 
regulations  apply.  A  taxpayer  that  does 
not  satisfy  the  rules  of  §  1.6662-5(j)(5) 
cannot  satisfy  the  reasonable  cause  and 
good  faith  exception  under  section 
6664(c).  The  rules  of  this  section  apply 
to  substantial  and  gross  valuation 
misstatements  under  section 
6662(e)(l)(B)(i)  and  sections 
6662(h)(2)(A)(i)  and  (ii).  If  the  standards 
of  the  reasonable  cause  and  good  faith 
exclusion  provisions  under  §  1.6662- 
5())(5)  of  the  proposed  regulations  are 
met  with  respect  to  such  valuation 
misstatements,  then  the  taxpayer  will  be 
considered  to  have  acted  with 
reasonable  cause  and  good  faith  for 
purposes  of  this  section. 
•        •        •        *        « 

Shirley  D.  Peterson, 

Commission  of  Interna]  Revenue. 

(FR  Doc  93-1111  Piled  1-13-93;  2:10  pm) 
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26  CFR  Parts  1  and  602 

PNTL-0401-88] 
RIN  1545-AL80 

Intercompany  Transfer  Pricing 
Regulations  Under  Section  482 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTXm:  Notice  of  proposed  rulemaking. 

SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  Internal  Revenue  Service  is 
issuing  temporary  regulations  relating  to 
intercompany  transfer  pricing  under 
section  482  of  the  Internal  Revenue 
Code.  The  Tax  Reform  Act  of  1986 
amended  section  482.  The  text  of  those 
temporary  regulations  also  serves  as  the 
comment  document  for  this  notice  of 
proposed  rulemaking  and  additional 
text  is  proposed  in  this  document. 
DATES:  Written  comments  and  request 
for  a  public  hearing  must  be  received  by 
July  20. 1993. 

ADDRESSES:  Send  comments  and 
requests  for  a  public  hearing  to:  Internal 
Revenue  Service,  P.O.  Box  7604,  Ben 
Franklin  Station,  Attention: 
CC:CXDRP:T:R  (INTL-O401-88).  room 
5228,  Washington,  DC  20044. 
FOR  FURTHER  INF0RM.^T10N  CONTACT: 
Sim  Seo  at  (202)  622-3840  (not  a  toll- 
free  call). 

SUPPI.EMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  the  Department  of  Treasury, 
with  copies  to  the  Internal  Revenue 
Service,  Attention:  IRS  Reports 
Clearance  Officer  RO;FP,  Washington, 
DC  20224. 

The  collection  of  information  in  this 
notice  of  proposed  rulemaking  is  in 
§§  1.482-lT,  1.482-3T,  1.482-4T,  and 
1.482-8T.  This  information  is  required 
by  the  Internal  Revenue  Service  to 
implement  section  482  of  the  Internal 
Revenue  Code.  This  information  will  be 
used  by  the  Service  to  ensure 
compliance  with  the  relevant  statutes 
and  regulations.  The  likely  respondents 
and/or  recordkeepers  are  businesses. 
The  following  estimates  are 
approximations.  They  are  based  on  such 


information  as  is  available  to  the 
Internal  Revenue  Service.  Individual 
respondents/recordkeepers  may  require 
greater  or  less  time,  depending  on  their 
particular  circumsttmces.  Estimated 
total  annual  reporting  and/or  ' 
recordkeeping  burden:  30,700  hours. 
The  estimated  annual  burden  per 
respondent  is  estimated  to  be  3.6  hours. 

Background 

The  temporary  regulations  published 
in  the  Rules  and  Regulations  section  of 
this  issue  of  the  Federal  Register  add 
new  §§1.482-0T.  1.482-lT,  and  1.482- 
2T  through  1.482-7T  to  the  Income  Tax 
Regulations.  The  final  regulations  that 
will  result  from  the  regulations 
proposed  in  this  notice  will  be  based  on 
the  text  of  the  temporary  regulations 
and  will  provide  rules  relating  to 
intercompany  transfer  pricing  under 
section  482  of  the  Internal  Revenue 
Code.  For  the  text  of  the  temporary 
regulations,  see  T.D.  8470,  published  in 
the  Rules  and  Regulations  section  of  this 
issue  of  the  Federal  Register.  The  ' 
preamble  to  the  temporary  regulations 
contains  a  full  explanation  of  the 
reasons  imderlying  the  issuance  of  the 
proposed  regulations. 

In  addition  to  the  text  of  the 
temporary  regulations,  the  final 
regulations  that  will  result  from  the 
regulations  proposed  in  this  notice  will 
be  based  on  the  text  of  proposed 
§§  1.482-lT(f)(2)  and  1.482-6T 
contained  in  this  notice.  These 
provisions  are  proposed  to  take  the 
place  of  reserved  sections  of  the 
temporary  regulations. 

Proposed  regulations  under  section 
482  were  issued  on  January  30,  1992 
(INTLr^)372-88,  INTL-0401-88,  57  FR 
3571).  With  the  exception  of  the  cost 
sharing  provisions  of  proposed  §  1.482- 
2(g),  the  proposed  regulations  issued  on 
January  30, 1992,  are  withdrawn. 

Comments  and  Public  Hearing 

Before  adopting  these  regulations, 
consideration  will  be  given  to  any 
written  comments  that  are  timely 
submitted  (prefierably  a  signed  original 
and  eight  copies)  to  the  Commissioner 
of  Internal  Revenue.  All  comments  will 
be  available  for  public  inspection  and 
copying.  A  public  hearing  will  be  held 
upon  written  request  by  any  person  who 
submits  timely  written  comments  on  the 
proposed  rules.  Notice  of  the  time,  place 
and  date  for  the  hearing  will  be 
published  in  the  Federal  Register. 

Explanation  of  Proposed  Regulations 

Section  1.482-l(fX2) 

Section  1.482-l(f)(2)  provides 
guidance  on  the  extent  to  which  foreign 


legal  restrictitms  on  paymei^  between 
controlled  taxpayers  will  be  respected 
for  purposes  of  section  482.  In  general, 
section  1. 482-1  (f)(2)(i)  provides  that  a 
foreign  legal  restriction  will  be 
recogpized  for  this  purpose  if  the 
taxpa(yer  demonstrates  that  the  receipt 
of  an  arm's  length  payment  was 
prevented  by  a  foreign  legal  restriction, 
and  the  taxpayer  elects  the  deferred 
income  method  of  accounting  with 
respect  to  such  payments. 

Sectitm  1. 482-1  (0(2Kii)  defines  an 
applicable  foreign  legai  restriction  as  a 
restriction  that  is  publicly  promulgated 
and  generally  applicable,  with  respect  to 
which  the  controlled  taxpayer  has 
exhausted  all  practicable  legal  remedies 
aff^orded  under  foreign  law  for  obtaining 
a  waiver,  expressly  prevents  the 
payment  of  an  arm's  length  amount 
within  the  meaning  of  section  482,  and 
was  not  circumvented  through  other 
transactions  between  the  controlled 
taxpayers. 

Section  1.482-l(fK2)(iii)  provides  that 
if  the  restriction  meets  the  definition  of 
an  applicable  foreign  legal  restriction 
and  the  taxpayer  has  elected  the 
deferred  income  method  of  accounting, 
any  section  482  allocation  connected 
with  the  transaction  will  be  deforrable 
until  the  restriction  is  removed. 
Deductions  and  credits  chargeable 
against  a  deferred  amount  are  subject  to 
deferral  tmder  section  461. 

Section  1.482-1  (f)(2)(iv)  provides  an 
exception  firom  the  election  requirement 
in  cases  in  which  the  taxpayer  can 
demonstrate,  based  on  a  comparable 
uncontrolled  transaction,  that  the 
transaction  as  structured  was  at  arm's 
length. 

Section  1.482-6 

In  response  to  comments,  the  scope  of 
application  and  flexibility  of  the  profit 
split  approach  has  been  significantly 
expanded  from  that  in  the  former 
proposed  regulations.  Section  1.482-6 
describes  three  profit  split  methods  that 
may  be  employed.  Like  the  comparable 
profits  method  {§  1.482-5T),  this 
approach  may  be  used  in  transactions 
involving  either  tangible  or  intangible 
property.  The  basic  objective  of  this 
approach  is  to  estimate  an  arm's  length 
return  by  comparing  the  relative 
economic  contributions  that  two  parties 
make  to  the  success  of  a  venture,  and 
dividing  the  returns  from  that  venture 
between  them  on  the  basis  of  the  value 
of  such  contributions. 

Since  the  profit  split  method  either 
wholly  or  in  part  relies  on  internal  data 
rather  than  data  derived  bom 
uncontrolled  taxpayers,  other  methods 
often  will  provide  the  most  reliable 
indicator  of  an  arm's  length  result. 


Accordingly,  several  requirements  have 
been  imposed  oa  tax{>ayers  that  wish  to 
apply  this  method  to  eiMuro  that  it  only 
is  used  in  cases  where  it  is  the  most 
appropriate  method.  A  taxpayer  may 
apply  the  profit  split  method  only  if 
both  controlled  taxpayers  own  valuable, 
non-routine  self-developed  hitangible 
property  (or  an  intangible  acquired  from 
an  uncontrolled  taiqMyer,  but  only  if  the 
cootrolled  taxpayer  assumes  significant 
risks  and  possesses  the  right  to 
significant  economic  benefits 
attributable  to  the  intangible)  and  the 
intangible  contributes  significantly  to 
earning  the  combined  incoose  derived 
from  the  relevant  business  activity; 
there  are  significant  transactions 
between  the  controlled  taxpayers;  and 
certain  administrative  requirements  are 
followed.  The  most  important 
administrative  reouirement  is  that  the 
taxpayer  must  make  a  binding  election 
to  apply  the  profit  split  method  that 
may  be  revoked  only  with  the  conaent 
of  the  Commissiooer. 

Section  1.482-6(c)  provides  that  the 
three  profit  spfit  methods  are:  the 
residual  allocaticHi  rule;  the  capital 
employed  allocation  rule;  and  the 
comparable  profit  split  rule. 

Section  1.482-6(c)(2)  describes  the 
residual  allocation  rule.  This  rule  is 
similar  to  the  Basic  Arm's  Length 
Return  Method  profit  split  that  was 
described  in  the  section  482  White 
Paper  (Notice  88-123. 1998-2  C.B.  458). 
It  consists  of  two  basic  steps.  First, 
applying  an  analysis  similar  to  that 
described  under  other  methods  such  as 
the  comparable  profits  methods,  market 
returns  to  the  parties'  routine  functions 
are  estimated  and  allocated  to  the 
parties  performing  them.  Such  an 
allocation  normalty  wiU  not  account  for 
the  income  attributable  to  the 
exploitation  of  valuable  intangible 
property,  and  a  residual  profit  will 
remain  in  such  cases.  On  the 
assiunption  that  this  residual  amount  is 
attributable  to  intangible  property,  the 
residual  amount  is  divided  between  the 
controlled  taxpayers  based  on  a  measxue 
of  their  relative  value  of  their 
contributions  of  intangible  property.  Of 
course,  market  values  normally  are 
unavailable  and  some  other  measure 
than  a  market  price  must  be  employed. 
Often  a  reliable  measure  will  be  the 
parties'  relative  expenditures  related  to 
the  de\'elopment  of  the  intangible 
property  exploited.  Depending  on  the 
facts  and  circumstances,  the 
expenditures  that  are  compared  may  be 
limited  to  current  expenditures,  or  may 
be  capitalized  expenditures  over  a 
period  of  years.  Moreover,  other 
measures  may  be  mc»e  appropriate  in 
particular  cases. 


Section  1.483-«(cM3)  daacribes  the 
capital  employed  allocation  rule.  This 
rule  applies  c»Iy  if  all  the  controlled 
taxpayers  participeting  in  the  relevant 
business  activity  assume  an 
approximately  equal  level  of  risk  with 
respect  to  their  capital  employed.  Msk 
is  measured  basea  oo  the  probability  of 
gain  or  loss  rather  than  a  measureoaant 
of  total  potential  gain  or  loss  fit>m  an 
activity.  Comment  is  requested  on  the 
merits  of  a  profit  split  based  on  this 
approach  and  the  feasibility  of 
measiiring  relative  leveis  of  risk. 

Under  tne  capital  employed  ailocatkm 
rule,  the  parties'  combined  income  is 
divided  between  the  parties  by 
allocating  an  equal  return  to  each 
controlled  taxpayer's  capital  employed. 
For  this  purpose,  capital  emplo)red  is 
equal  to  the  hook  or  fair  market  vahie 
of  all  operating  assets  employed  in  the 
relevant  business  activity  be 
determined,  plus  the  value  of  any 
intangible  property  employed. 
Intangible  property  value  may  be 
estimated  by  capitalizing  past 
expenditures  on  intangible 
development.  Tangible  and  intangibie 
assets  can  be  valued  based  on  their  bir 
market  values  only  if  reliable 
information  regarding  the  fair  market 
value  of  such  assets  is  available. 

Section  1 .482-6(c)(4)  describes  the 
comparable  profit  split  rule.  This  rule  is 
similar  to  the  comparable  profit  split  set 
forth  in  the  former  proposed  regulations 
(proposed  §  1.482-2(f){6KiiiKCM5)). 
Finally,  $  1.482-6(c)(5)  provides  that 
other  profit  splits  may  be  employed 
where  capita!  is  difficult  to  measure  or 
is  not  a  significant  determinant  of 
operating  profit.  The  taxpayer  must 
demonstrate  to  the  district  director  that 
such  a  profit  split  provides  an 
economically  valia  basis  for  the 
allocation  of  profit  or  loss  arising  bom 
the  relevant  business  activity. 

Section  1.482-6(d)  describes  the 
administrative  requirements  that  a 
taxpayer  must  meet  in  order  to  apply 
the  profit  split  method.  In  addition  to 
the  binding  election  requirement,  the 
taxpayer  also  must  document,  to  the 
satisfaction  of  the  district  director,  the 
combined  profit  or  loss  attributable  to 
the  business  activity  and  explain  in 
such  documentation  why  the  profit  spfit 
method  provides  the  best  method  for 
determining  an  arm's  l9ngth  result 
under  the  facts  and  circumstances;  prior 
to  making  the  binding  flection  the 
taxpayer  must  execute  4  pricing 
agreement  setting  forth  the  allocation 
method  chosen;  and  the  method  must  be 
applied  consistently  by  all  the  parties  to 
the  agreement  from  year  to  year.  Section 
1 .482-6(e)  clarifies  that  the  written 
pricing  agreonent  has  no  effect  other 
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than  satisfying  these  procedural 
reauirements. 

Section  1.482-6(0  provides  that,  with 
the  exception  of  the  administrative 
requirements,  the  district  director  also 
must  satisfy  the  requirements  that  the 
taxpayer  must  satisfy  in  order  to  apply 
the  profit  split  method. 

Other  Comments  Solicited 

In  connection  with  the  issuance  of  the 
proposed  and  temporary  regulations 
under  section  482,  the  Service 
considered  a  number  of  other  provisions 
that  have  not  been  included  in  either 
the  proposed  regulations  or  the 
temporary  regulations.  Comment  is 
solicited  on  these  issues,  which  are 
described  below. 

(1)  Exception  from  adjustment  using 
current  year  data — Comment  is 
requested  on  the  possibility  of 
introducing  an  exception  from  the 
general,  multiple  year  data  rule  under 
§  1.482-lT(dK3)(iv).  undy  which 
taxpayers  would  be  permitted  to 
determine  an  arm's  length  result  for  a 
particular  year  by  reference  to  data 
derived  from  comparable  uncontrolled 
transactions  that  occurred  in  previous 
years.  Under  this  exception,  the 
taxpayer  would  be  required  to  update 
this  data  as  new  information  became 
available.  While  the  district  director 
would  be  permitted  to  adjust  the 
taxpayer's  results  obtained  under  this 
approach,  such  adjustments  could  be 
made  only  on  the  basis  of  data  derived 
from  transactions  occurring  in  the  same 
years  as  the  transactions  that  the 
taxpayer  employed  to  determine  its 
prices. 

(2)  Definition  of  valuable,  non-routine 
intcmgible — A  comprehensive  definition 
of  the  term  "valuable,  non-routine 
intangible"  is  not  included  in  the 
Temporary  Regulations  under  section 
482.  Comment  is  requested  on  possible 
precise  definitions  for  this  term  that 
could  be  provided  by  regulation. 

(3)  Other  methods  for  determining 
arm's  length  consideration  for  transfers 
of  intangible  property — Comment  is 
requested  as  to  whether,  in  addition  to 
the  methods  enumerated  in  §  1.482-4T, 
a  method  could  be  provided  that  would 
measure  an  arm's  length  result  for  the 
transfer  of  an  intangible  by  discounting 
the  projected  costs  and  benefits  to  the 
licensor  or  the  licensee,  employing  valid 
measiu^s  of  the  cost  of  capital  such  as 
the  capital  asset  pricing  model. 
Alternatively,  the  projected  costs  and 
benefits  of  both  the  licensor  and 
licensee  could  be  determined  and  any 
residual  amount  apportioned  between 
the  parties  based  on  a  profit  split. 

(4)  Definition  of  an  ii;Uangible — 
Comment  is  requested  aS^o  whether  the 


definition  of  intangible  property 
incorporated  in  §  1.482-4T(b)  should  be 
expanded  to  include  items  not  normally 
considered  to  be  items  of  intellectual 
property,  such  as  work  force  in  place, 
goodvdll  or  going  concern  value. 

Drafting  Information 

Personnel  from  the  Internal  Revenue 
Service  and  the  Treasury  Department 
participated  in  the  development  of  these 

regulations. 

List  of  Subjects 

26CFF  1.481-1  Through  1.483-2T 

Accounting.  Income  taxes.  Reporting 
and  recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  the  notice  of  proposed 
rulemaking  published,on  January  30, 
1992.  (57  FR  3571)  is  withdrawn  with 
the  exception  of  proposed  §  1.482-2(g), 
and  26  CFR  parts  1  and  602  are 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1953 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  •   *   *. 

Par.  2.  Section  1.482-lT  is  amended 
by  adding  the  text  of  paragraph  (fj(2}  to 
read  as  follows: 

S 1. 482-1 T    Allocation  of  income  and 
deductions  among  taxpayers. 

•         •         •         *         • 

(0*  *  • 

(2)  Effect  of  foreign  legal  restnctions — 
(i)  In  general.  The  district  director  may 
make  an  allocation  imder  section  482 
without  regard  to  the  effect  of  any 
foreign  legal  restriction,  except  as 
provided  in  paragraph  (f)(2)(iv)  of  this 
section.  However,  an  allocation  under 
section  482  will  be  treated  as  deferrable 
if  the  following  requirements  are  met: 

(A)  The  taxpayer  must  establish  to  the 
satisfaction  of  the  district  director  that 
the  payment  or  receipt  of  part  or  all  of 
the  arm's  length  amount  that  would 
otherwise  be  required  under  section  482 
was  prevented  because  of  a  foreign  legal 
restnction  and  circumstances  described 
i/nparaeraph  (f)(2)(ii)  of  this  section. 

1(B)  The  taxpayer  whose  U.S.  tax 
lability  may  be  affected  by  the  foreign 
egal  restrictions  must  elect  the  deferred 
income  method  of  accounting,  as 
described  in  paragraph  (f)(2)(iii)  of  this 


section,  on  a  written  statement  attached 
to  a  timely  U.S.  income  tax  return  (or  an 
amended  return)  filed  before  the 
Internal  Revenue  Service  first  contacts 
any  member  of  the  controlled  group 
concerning  an  examination  of  the  return 
for  the  taxable  year  to  which  the  foreign 
restriction  applies.  A  written  statement 
furnished  by  a  taxpayer  subject  to  the 
Coordinated  Examination  Program  will 
be  considered  an  amended  return  for 
purposes  of  this  paragraph  {f){2)(i)  if  it 
satisfies  the  requirements  of  a  qualified 
amended  return  for  purposes  of 
§  1.6662-5(j)(l)  as  set  forth  in  those 
regulations  or  as  the  Commissioner  may 
prescribe  by  applicable  revenue 
procedures.  The  election  statement  must 
identify  the  affected  transactions,  the 
parties  to  the  transactions,  and  the 
applicable  foreign  legal  restrictions. 

lii)  Applicable  legal  restrictions. 
Foreign  legal  restrictions  (whether 
temporary  or  permanent)  will  be  taken 
into  account  for  purposes  of  this 
paragraph  (f)(2)  only  if  the  conditions 
set  forth  in  paragraphs  (f)(2)(ii)  (A) 
through  (D)  of  this  section  are  met. 

(A)  The  restrictions  are  publicly 
promulgated,  generally  applicable  to  all 
similarly  situated  persons  (both 
controlled  and  uncontrolled),  and  not 
imposed  as  part  of  a  commercial 
transaction  between  the  taxpayer  and 
the  foreign  sovereign. 

(B)  The  taxpayer  (or  other  member  of 
the  controlled  group  with  respect  to 
which  the  restrictions  apply)  has 
exhausted  all  effective  and  practical 
remedies  prescribed  by  foreign  law  or 
practice  for  obtaining  a  waiver  of  such 
restrictions  (other  than  remedies  that 
would  have  a  negligible  prospect  of 
success  if  pursued). 

(C)  The  restrictions  expressly 
prevented  the  payment  or  receipt  of  part 
or  all  of  the  arm's  length  amount  that 
would  otherwise  be  required  under 
section  482;  a  restriction  that  applies 
only  to  the  deductibility  of  an  expense 
for  tax  purposes  is  not  a  restriction  on 
payment  or  receipt  for  this  purpose. 

(D)  The  related  parties  subject  to  the 
restriction  did  not  engage  in  any 
transaction  with  controlled  or 
uncontrolled  parties  that  had  the  effect 
of  circumventing  the  restriction,  and 
have  not  otherwise  violated  the 
restriction  in  any  material  respect. 

(iii)  Deferred  income  method  of 
accounting.  If  the  requirements  of 
paragraph  (f)(2)(i)  of  this  section  are 
satisfied,  any  allocation  that  may  be 
made  under  section  482  with  respect  to 
such  transaction  will  be  treated  as 
deferrable  imtil  payment  or  receipt  of 
the  relevant  item  ceases  to  be  prevented 
by  the  foreign  legal  restriction.  For 
purposes  of  the  deferred  income  method 


of  accounting  under  this  paragraph 
(n(2)(iii),  deductions  (including  the  cost 
or  other  basis  of  inventory  and  other 
assets  sold  or  exchanged)  and  credits 
properly  chargeable  against  any  amount 
so  deferred,  are  subject  to  deferral  under 
the  provisions  of  §  1.461-l(a)(4). 
(iv)  Exception  for  arm's  lengih 
transactions.  Regardless  of  whether  the 
election  described  in  paragraph 
(f)(2)(i)(B)  of  this  section  has  been  made, 
an  allocation  will  not  be  made  imder 
section  482  with  respect  to  a  controlled 
transaction  if  the  taxpayer  establishes 
the  following  to  the  satisfaction  of  the 
district  director —         j^ 

(A)  Payment  or  reimbursement  for  the 
controlled  transaction  was  prevented  at 
the  time  of  the  transaction  because  of  a 
foreign  legal  restriction  and 
circumstances  described  in  paragraph 
(f)(2)(ii)  of  this  section;  and 

(B)  Uncontrolled  transactions  that 
establish  a  comparable  uncontrolled 
price  under  §  1.482-3T(b)  (in  the  case  of 
tangible  property)  or  a  comparable 
uncontrolled  transaction  under  §  1.482- 
4T(c)  (in  the  case  of  intangible  property) 
demonstrate  that,  taking  into  account 
the  foreign  legal  restriction,  the 
controlled  transaction  was  at  arm's 
length. 

(v)  Examples.  The  following 
examples,  in  which  Sub  is  a  Qiuntry  PC 
subsidiary  of  U.S.  corporation,  Parent, 
illustrate  this  paragraph  (f)(2). 

Reample  1.  (i)  Parent  licenses  an  intangible 
to  Sub.  FC  law  prohibits  Sub  from  paying  a 
royalty  to  Parent.  The  requirements  of 
paragraphs  (f)(2){ii)  (A),  (B),  and  (C)  of  this 
section  are  satisfied.  Parent  attached  to  its 
timely  filed  U.S.  income  tax  return  a  written 
statement  that  satisfies  the  requirements  of 
paragraph  (f)(2)(iJ(B)  of  this  section,  electing 
the  deferred  income  method  of  accounting 
under  paragraph  (0(2)(iii)  of  this  section.  The 
arm's  length  royalty  rate  for  the  use  of  the 
intangible  property  in  the  absence  of  the 
foreign  restriction  is  10%  of  its  sales  in 
country  FC. 

(ii)  The  district  director  makes  an 
allocation  of  royalty  income  to  Parent,  based 
on  the  arm's  length  royalty  rate  of  10%. 
Further,  the  district  director  determines  that 
because  the  distribution  from  Sub  to  Parent 
had  the  effect  of  circumventing  the  FC  law, 
the  requirements  of  paragraph  (f)(2)(ii)(D)  of 
this  section  are  not  satis^ed.  Thus,  Parent 
did  not  validly  elect  the  deferred  income 
method  of  accounting,  and  the  allocation  of 
royalty  income  cannot  be  treated  as 
deferrable.  In  appropriate  circumstances,  the 
district  director  may  permit  the  amount  of 
the  distribution  to  be  treated  as  payment  by 
Sub  of  the  royalty  allocated  to  Parent,  under 
the  provisions  of  S  1.482-lT(e)(4). 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  Sub  distributes  an 
amount  equal  to  8%  of  its  sales  in  country 
FQ  Because  the  distribution  has  the  effect  of 
circumventing  the  FC  law  within  the 
meaning  of  paragraph  (i)(2)(ii)(D)  of  this 


section,  the  deferred  income  method  of 
accounting  was  not  validly  elected,  and  does 
not  apply,  with  respect  to  the  amount  of  the 
distribution.  However,  the  election  was 
properly  made,  and  does  apply,  with  respect 
to  the  2%  difference  between  the  arm's 
length  royalty  rate  and  the  amount  of  the 
distribution.  Accordingly,  of  the  10%  royalty 
allocated  to  Parent,  2%  may  be  treated  as 
deferrable.  In  appropriate  circumstances,  the 
district  director  may  permit  the  8%  that  was 
distributed  to  be  treated  as  payment  by  Sub 
of  the  royalty  allocated  to  Parent,  under  the 
provisions  of  §  1.482-lT(e)(4). 

Example  3.  The  facts  are  the  same  as  in 
Example  1,  except  that  Country  FC  law 
permits  the  payment  of  a  royalty,  but  limits 
the  amount  to  5%  of  sales, ^nd  Sub  pays  the 
5%  royalty  to  Parent.  Parent  demonstrates 
the  existence  of  comparable  uncontrolled 
transactions  in  which  an  uncontrolled  parties 
accepted  a  royalty  rate  of  5%,  even  though 
an  arm's  length  royalty  would  otherwise  have 
equalled  10%.  Because  the  requirements  of 
paragraph  {f)(2)(iv)  of  this  section  are 
satisfied,  the  diS)pct  director  does  not  make 
an  allocation  of  royalty  income  to  Parent 
under  section  482.  i 

■         •         •         •         • 

Par.  3.  The  text  of  §  1.482-6T  is  added 
to  read  as  follows: 

f  1 .482-6T    Profit  tpHt  method  (temporary). 

(a)  In  general— {\)  Definition.  Under 
the  profit  spht  method,  the  arm's  length 
result  with  respect  to  one  or  more 
controlled  transactions  is  determined  by 
allocating  the  combined  profit  or  loss  of 
the  business  activity  that  includes  the 
controlled  transactions  (relevant 
business  activity).  This  allocation  must 
reflect  the  relative  value  of  each 
controlled  taxpayer's  contribution  to 
that  combined  profit  or  loss. 

(2)  Appropriate  share  of  profits  and 
losses.  The  relative  value  of  each 
controlled  taxpayer's  contribution  to  the 
success  of  the  relevant  business  activity 
must  be  determined  in  a  manner  that 
reflects  the  functions  performed,  risks 
assumed,  and  resources  employed  by 
each  participant  in  the  relevant  business 
activity,  consistent  with  the  provisions 
of  §  1.482-lT{c)(3).  Such  an  allocation 
is  intended  to  correspond  to  the 
division  of  profit  or  loss  that  would 
result  from  an  arrangement  between 
uncontrolled  taxpayers,  each  performing 
the  functions  of  the  various  controlled 
taxpayers  engaged  in  the  relevant 
business  activity  under  review.  The 
profit  allocated  to  any  particular 
member  of  a  controlled  group  is  not 
necessarily  limited  to  the  total  net  profit 
of  the  group  firom  the  relevant  business 
activity.  For  example,  one  member  of 
the  group  may  be  entitled  to  trade  at  a 
profit  while  another  member  incurs  a 
loss.  In  addition,  it  may  not  be  assiuned 
that  the  combined  profit  or  loss  from  the 
relevant  business  activity  should  be 


shared  equally,  or  in  any  other  arbitrary 
proportion.  Tlie  specific  method  of 
allocation  shall  be  determined  under 
paragraph  (c)  of  this  section. 

(b)  Scope,  A  controlled  taxpayer  may 
apply  the  profit  split  method  if  the 
conditions  set  forth  in  paragraphs  (b)  (1) 
through  (4)  of  this  section  are  satisfied.  - 

(1)  Each  controlled  taxpayer  owns  a 
valuable,  non-routine  intangible  that  it 
either: 

(i)  Acquired  from  uncontrolled 
taxpayers,  and  with  respect  to  which  it 
assumes  significant  risks  and  possesses 
the  right  to  significant  economic 
benefits,  or 

(ii)  It  developed  itself  (including 
intangibles  developed  pursuant  to  a 
qualified  cost-sharing  ani&ngement  in 
which  the  controlled  taxpayer  was  an 
eligible  participant). 

(2)  Such  intangible  contributes 
significantly  to  earning  the  combined 
profit  fi-om  the  business  activity  to 
which  the  controlled  transactions  are 
attributable. 

(3)  There  are  significant  transactions 
between  the  controlled  taxpayers,  and 
the  activities  of  each  controlled  taxpayer 
related  to  the  controDed  transactions 
contribute  significantly  to  the  combined 
profit  or  loss  derived  from  the  relevant 
business  activity. 

(4)  The  controlled  taxpayer  elects  to 
apply  the  profit  split  method  as 
provided  in  paragraph  (d)(1)  of  this 
section  and  comphes  with  the 
procedural  requirements  set  forth  in 
paragraph  (d)(2)  of  this  section. 

(c)  Application — (1)  In  general.  The 
allocation  of  profit  or  loss  under  the 
profit  split  method  must  be  made  in 
accordance  with  one  of  the  following 
allocation  rules — 

(i)  The  residual  allocation  rule, 
described  in  paragraph  (c)(2)  of  this 
section; 

(ii)  The  ratio  of  capital  employed 
allocation  rule,  described  in  paragraph 
(c)(3)  of  this  section; 

(iii)  The  comparable  profit  split  rule, 
described  in  paragraph  (c)(4)  of  this 
section;  and 

(iv)  Other  profit  splits,  described  in 
paragraph  (c)(5)  of  this  section. 

(2)  Residual  allocation  rule.  Under 
this  rule,  the  combined  profit  or  loss 
from  the  relevant  business  activity  is 
allocated  between  the  controlled 
taxpayers  following  a  two-step  process 
set  forth  in  paragraphs  (c)(2)  (i)  and  (ii) 
of  this  section.  | 

(i)  Allocate  income  to  mutine 
contributions.  The  first  step  allocates 
operating  income  to  each  party  to  the 
controlled  transactions  to  provide  a 
market  return  for  its  contributions  to  the 
relevant  business  activity  other  than 
valuable  non-routine,  intangibles.  A 
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functioaal  analysts  is  required  to 
identify  these  contributions  according  to 
the  functions  performed,  resources 
employed,  and  risks  assumed  by  each  of 
the  controlled  taxpayers.  Market  retiuns 
for  these  ctMithbutioos  should  be 
determined  by  reference  to  the  returns 
achieved  by  uncontrolled  taxpayers 
engaged  in  fimnar  activities,  consistent 
with  the  methods  deochbed  in  §§  1.482- 
3T.  1.482-4T  and  1.482-5T. 

(ii)  Allocate  residual  profit.  Since  the 
profit  split  method  ordinarily  >rill  be 
emplojnsd  in  cases  involving  the 
exploitation  of  non-routine  intangible 
property,  the  allocation  of  income  to  the 
controlled  taxpayers'  tangible  and 
routine  intangible  contributions  will  not 
reflect  profits  attributable  to  such 
intangible  property,  and  there  normally 
will  be  an  unallocated  residual  profit 
after  the  allocation  of  income  described 
in  paragraph  (cK2Ki)  of  this  section- 
This  residual  profit  should,  under  this 
second  step,  generally  be  divided  among 
the  controlled  taxpayers  based  upon  the 
relative  vahie  of  their  contributions  of 
valuable  non-routine  intangible 
property  to  the  relevant  business 
activity.  These  values  may  be  estimated 
as  provided  in  paragraph  (cK3)(ii]  of  this 
section.  Where  the  intangible 
development  expenditures  of  the  parties 
are  relatively  constant  over  time,  the 
relative  value  of  actual  expenditures  in 
recent  years  may  be  used  to  estimate  the 
relative  value  of  intangible 
contributions  rather  than  capitalizing 
these  expenditures.  Where  the  relevant 
intangible  development  expenditures 
are  difficult  to  identify  ch'  where  the 
facts  and  circumstances  indicate  that 
comparison  of  such  expenditures  does 
not  satisfactorily  approximate  the 
relative  values  of  the  controlled 
taxpayers'  contributions,  other  methods 
of  approximating  the  relative  values  of 
the  controlled  taxpayers  contributions 
of  valuable,  non-routine  Intangible 
property  may  be  appropriate. 

(iii)  Example.  The  provisions  of  this 
paragraph  (c)(2)  are  illustrated  by  the 
following  example. 

Example,  (i)  XYZ  is  a  U.S.  corporatioa  that 
develops,  manufacturers  and  m^ets  a  line 
of  household  detergents  in  the  U.S.  XYZ's 
research  unit  developed  a  detergent  (SOAP) 
that  causes  substantially  less  water  pollution 
than  competing  products.  Since  its 
introduction  in  the  U.S.,  SOAP  has  captured 
a  substantial  share  of  the  V.S.  detergent 
market. 

(iij  XYZ  licensed  its  European  subsidiary, 
XYZ-Europe,  to  manuEacture  and  market 
SOAP  in  Europe.  XYZ-Europe  is  a  well- 
established  oompeEj  that  manufactures  and 
markets  XYZ  prr^iucts  in  Europe  XYZ- 
Europe  has  a  research  unit  that  adapts  XYZ 
products  ior  tiie  European  market,  as  well  as 


a  troll-developed  marketing  natwork  that 

employs  brand  names  that  it  developed. 

(iii)  XYZ-Europe's  research  unit  altars  the 
formula  for  SOAP  to  adapt  it  to  European 
washing  machines.  XYZ-Enrope's  maxkatisg 
unit  selects  a  fragrance  for  SOAP  that  is 
intended  to  appeal  to  European  consumars. 
Beginning  with  the  1995  taxable  year.  XYZ- 
Europe  manubctures  and  sells  SOAP  in 
Europe  through  its  marketing  netwoik  under 
ooa  of  its  brand  names. 

(iv)  Based  on  these  facts,  the  district 
direckv  determines  that  both  XYZ  and  XYZ- 
Europm  contribute  valuable,  non-routine 
intangibles  to  the  European  SOAP  business. 
The  district  director  uses  tlw  residual 
aUocatioa  rule  to  determine  an  arm's  length 
royalty  for  the  right  to  use  the  SOAP  fotinula. 

(v)  For  the  1995  taxable  year.  XYZ  has  no 
direct  expenses  associated  with  the  license  of 
the  SOAP  formula  to  XYZ-Europe  and  inciirs 
no  expenses  related  to  the  marketing  of 
SOAP  in  Europe.  For  the  taxable  year,  XYZ- 
Europe's  SOAP  sales  and  pra-rojrahy 
expenses  are  SSOO  million  and  $300  million, 
respectively,  resulting  in  net  pre-royalty 
profit  of  S200  millfon  related  to  the  SOAP 
business.  The  operating  assets  employed  in 
XYZ-Europe's  SOAP  business  is  $200 
million.  Based  on  an  examination  of  a  sample 
of  European  companies  performing  functions 
similar  to  those  of  XYZ-Europe,  the  district 
director  determines  that  an  average  market 
return  on  XYZ-Europe's  operating  assets  in 
the  SOAP  business  is  10  percent,  resulting  in 
a  market  return  of  $20  million  (10%  x  $200 
million)  for  XYZ-Europe's  SOAP  business, 
and  a  residual  profit  of  $180  million. 

(vi)  Under  ihe  residual  profit  split  method, 
it  is  assumed  that  the  residual  profit  of  $180 
million  is  attributable  to  the  valuable,  non- 
routine  intangibles  related  to  SOAP.  i.e..  the 
Einopean  brand  name  for  SOAP  and  the 
SOAP  formula  (including  XYZ-Europe's 
modifications).  To  estimate  the  relative 
values  of  these  intangibles,  the  district 
director  oomperes  the  ratios  of  the 
capitalized  value  of  expenditures  as  of  1995 
on  detergent-related  research  and 
development  and  marketing  over  the  1995 
sales  related  to  such  expendittnes. 

(vii)  XYZ's  detergent  research  and 
development  expenses  support  the 
worldwide  detergent  sales  of  the  XYZ  group. 
The  district  director  determines  that  it  is 
appropriate  to  allocate  the  value  of  these 
expenses  bas«i  on  worldwide  detergent 
sales.  Using  information  on  the  average 
useful  life  of  its  investments  in  detergent 
research  and  development,  the  district 
director  capitalizes  and  amortizes  XYZ's 
detergent  research  and  development 
expenses.  This  analysis  indicates  that  the 
capitalized  research  and  development 
expenditures  have  a  value  of  $0.20  per  dollar 
of  global  detergent  sales  in  1995. 

(viii)  XYZ-Euiope's  expenditiires  on  SOAP 
research  and  development  and  marketing 
support  only  its  sales  in  Europe.  Using 
information  on  the  average  useful  life  of 
XYZ-Europe's  investments  in  marketing  and 
research  and  development,  the  district 
director  capitalizes  and  amortizes  XYZ- 
Europe's  expenditures  and  determines  that 
tfaey  have  a  value  In  1995  of  $0.40  per  dollar 
of  XYZ-Butope's  SOAP  salas. 


(be)  Thus.  XYZ  and  XYZ-Europe  together 
contributed  $0.60  in  capitalized  intangible 
development  expenses  for  each  dollar  of 
XYZ-Europe's  detergent  sales  for  1995,  of 
which  XYZ  contributed  one-third  (or  $0.20 
per  dollar  of  sales).  Accordingly,  the  district 
director  determines  that  an  arm's  length 
royalty  for  the  SOAP  Hcense  for  the  1995 
taxable  year  is  $60  million,  i.e.,  one-third  of 
XYZ-Europe's  $180  million  In  residual  SOAP 
profit 

(3)  Capital  employed  allocation  rule — 
(i)  In  general.  Under  this  rule,  the 
combined  profit  or  loss  from  the 
relevant  business  activity  is  allocated  to 
the  controlled  taxpayer  based  upon  the 
ratio  of  the  taxpayer's  average  capital 
employed  in  the  relevant  business 
activity  during  the  taxable  year  under 
review  to  the  total  capital  employed  in 
the  relevant  business  activity.  The 
capital  employed  allocation  rule  applies 
only  If  each  controlled  taxpayer 
participating  in  the  relevant  business 
activity  assumes  an  approximately  equal 
level  of  risk  with  respect  to  its 
investment  in  the  relevant  business 
activity.  For  this  purpose,  risk  is 
measured  on  the  basis  of  the  probability 
of  success  or  failure  rather  than  an 
absolute  measure  of  the  maximum 
potential  gain  or  loss.  For  example,  both 
participants  in  a  relevant  business 
activity  would  be  considered  to  have 
assumed  an  approximately  equal  level 
of  risk  if  their  activities  are  so 
interdependent  that  the  degree  of 
success  or  failure  of  each  participant  is 
directly  related  to  the  degree  of  success 
or  failure  of  the  other  participant 

(ii)  Operating  assets.  For  purp>oses  of 
this  paragraph  (c)(3),  operating  assets 
are  defined  in  §  1.482-5T(f)(6)  and  are 
increased  to  reflect  the  capital 
attributable  to  the  intangibles  employed 
in  the  relevant  business  activity  that 
were  not  included  in  the  calculation  of 
operating  assets  under  §  1.482-5T(f)(6). 
The  capital  attributable  to  intangibles 
may  be  measured  by  the  fair  maricet 
value  of  the  intangibles,  or  the 
capitalized  cost  of  developing  the 
intangibles  and  all  related 
improvements  and  updates,  less  an 
appropriate  amount  of  amortization 
based  on  the  useful  life  of  each 
intangible.  The  same  method  of 
determining  the  capital  attributable  to 
intangibles  must  be  used  consistently 
from  year  to  year  and  for  all  intangibles 
used  in  the  relevant  business  activity.  In 
addition,  if  fair  market  value  is 
employed  to  value  either  the  tangible  or 
intangible  assets,  then  all  assets  must  be 
valued  on  the  basis  of  fair  market  value. 
Intangibles  acquired  from  a  controlled 
taxpayer  shall  be  included  only  in  the 
capital  employed  of  the  taxpayer  that  is 
the  "developer"  of  the  intangible  as 
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deHaed  in  §  1.482-4T(eK4),  or  a 
participant  that  acquired  such 
intangible  pursuant  to  a  quaUfied  cost 
sharing  arrangement  described  in 
§  1.482-2T(d)(4).  When  an  intangible  is 
used  in  business  activities  in  addition  to 
the  relevant  business  activity,  an 
appropriate  apportionment  of  the  value 
of  the  development  expenditures  for 
such  intangible  property  shall  be  taken 
into  account.  Such  apportionment 
should  be  based  on  the  objective 
measures  that  most  accurately  reflect 
the  relative  benefits  obtained  from  the 
developed  intangibles  in  different 
business  activities.  Relative  net  profits 
or  sales  of  the  different  business 
activities  in  which  the  intangible 
property  is  used  may  be  appropriate 
bases  for  apportioning  intangible 
development  expenditures. 

(iii)  Example.  The  provisions  of  this 
paragraph  (c)(3)  are  illustrated  by  the 
following  example. 

Example,  (i)  ABC  is  a  U.S.  corporation  that 
manufactures  and  markets 
telecommunications  equipment  in  the  United 
States.  ABC-Europe  is  a  whoHy-owned 
European  subsidiary  of  ABC  that 
manufectures  and  markets 
telecommunications  equipment  in  Europe. 
Both  ABC  and  ABC-Europe  have  substantial 
research  and  development  operations  that 
develop  new  products  and  manufecturing 
processes,  improve  the  products  and 
manufacturing  processes  of  the  other,  and 
adapt  the  products  of  the  other  for  their 
respective  markets.  Thus,  both  ABC  and 
ABC-Burope  use  valuable  technology  and 
know-how  developed  by  the  other.  Both 
companies  are  engaged  in  approximately 
equally  risky  endeavors.  Under  these 
circumstances,  the  district  director 
determines  that  the  capital  employed 
allocation  rule  is  appropriate  for  determining 
the  correct  allocation  of  income  between 
ABC  and  ABC-Europe. 

(ii)  The  following  financial  information  is 
available  for  ABC  and  ABC-Europe  for  the 
year  1995,  expressed  in  millions  of  U.S. 
dollars  and  using  U.S.  GAAP: 


ABC 

ABC-Eu- 
rope 

Com- 
btned 

Sales 

Expefises 

1000 
600 

800 
480 

1800 
1080 

Operating  Profit 

400 
1000 

320 
800 

720 

Operattrtg  Assets 

1800 

(iii)  ABC  and  ABC-Europe  regularly  and 
continuously  incur  annual  expenditures  for 
marketing  and  sales  promotion  as  well  as 
research  and  development.  Using 
information  on  the  average  useful  life  of  ABC 
and  ABC-Europe  investments  in  the 
development  and  enhancement  of  various 
types  of  intangible  property,  these 
expenditures  are  capitalized  and  amortized 
to  yield  the  following  estimates  for  the  value 
of  "intangible  capital"  in  1995: 


ABC 

ABC-Eu- 
fOp* 

Com- 
bined 

Marketing  and  sales 

promotion 

Product  R4D  

80 
228 

132 

40 

n 

48 

120 
300 

Manufacturing  RAO 

f80 

Total  mtangUe  capNal  . 

440 

160 

600 

Based  upon  the  above  calculations,  the 

total  capital  imputed  to  ABC  and  ABC 
Europe  is: 


Tangfete  capital 

inlangtole  capital 

Total  Capital 

Percent  of  Total  Capital 


ABC 


1000 
440 


1440 
60 


ABC-Eu- 
rope 


800 
160 


960 
40 


Coo>- 
binad 


1800 
600 


2400 

too 


The  combined  profit  of  720  would  be 
allocated  t)etween  ABC  and  ABC-Europe 
based  on  their  share  of  total  imputed  capital 
as  follows: 


ABC 

ABC-Eu- 
rope 

Com- 
bined 

432 

288 

720 

(4)  Comparable  profit  split.  A 
comparable  profit  split  is  derived  from 
the  combined  operating  profit  of 
uncontrolled  taxpayers  whose      ' 
transactions,  functions,  product 
markets,  risks  and  intangibles  are 
similar  to  those  of  the  controlled 
taxpayer  in  the  relevant  business 
activity.  Under  this  method,  each 
tincontrolled  taxpayer's  percentage  of 
the  combined  operating  profit  or  loss  is 
determined  and  used  to  allocate  the 
combined  profit  or  loss  of  the  relevant 
business  activity.  This  method  may  be 
used  only  if  each  uncontrolled  taxpayer 
meets  the  requirements  of  a  functional 
comparable  with  respect  to  one  of  the 
controlled  parties  as  described  in 

§  1.482-IT(c)(l)(i),  and  leliable  financial 
data  is  available  regarding  such 
uncontrolled  taxpayers.  Further,  a 
comparable  profit  split  may  not  be  used 
if  the  combined  return  on  capital  earned 
by  the  uncontrolled  taxpayers  varies 
significantly  from  the  combined  return 
on  capital  earned  by  the  relevant 
business  activity. 

(5)  Other  profit  splits.  Where  capital 
is  difficult  to  measure,  or  is  not  a 
significant  determinant  of  operating 
profit,  the  combined  profit  or  loss  from 
a  relevant  business  activity  may  be 
allocated  between  the  controlled 
taxpayers  based  upon  the  appropriate 
ratios  of  costs  or  other  factors,  if  it  can 
be  shown  to  the  satisfaction  of  the 
district  director  that  such  ratios  provide 
an  economically  valid  basis  for  the 
allocation  of  the  combined  profit  or  loss 
of  the  relevant  business  activity. 


(d)  Administrative  requirements — (1) 
Election  to  apply  the  profit  split  method. 
A  controlled  taxpayer  that  is  a 
participant  in  a  relevaot  business 
activity  may  elect  to  apply  the  profit 
split  method  by  including  a  written 
statement  electing  the  provisions  of  this 
section  in  a  timely  filed  U.S.  income  tax 
rettun.  Such  statement  shall  define  the 
relevant  business  activity  to  which  the 
profit  split  method  will  apply,  identify 
all  of  the  participants  in  such  activity, 
and  define  the  allocation  method  to  be 
used  to  determine  each  participant's 
proportionate  share  of  the  profits  or 
losses  from  such  activity.  An  election 
made  pursuant  to  this  paragraph  (dKl) 
will  apply  to  the  year  of  election  and  to 
all  subsequent  taxable  years,  and  may  be 
revoked  only  with  the  consent  of  the 
Commissioner. 

(2)  Procedural  requirements.  In 
addition  to  making  the  election 
described  in  paragraph  (d)(1)  of  this 
section,  a  controlled  taxpayer  also  must 
comply  with  the  following  procedural 
requirements  in  order  to  apply  the  profit 
split  method  for  any  taxable  year: 

(i)  The  controlled  taxpayer  must 
document  to  the  satisfaction  of  the 
district  director: 

-     (A)  The  total  amount  of  combined 
profit  or  loss  attributable  to  the  relevant 
business  activity,  and 

(B)  That  the  profit  split  method 
provides  the  most  accurate  measure  of 
an  arm's  length  result. 

(ii)  Prior  to  making  the  election  under 
paragraph  (d)(1)  of  this  section,  the 
controlled  taxpayers  must  have 
executed  a  written  pricing  agreement 
describing  the  relevant  business  activity 
and  the  mechanism  under  which  each 
participant's  share  of  the  combined 
profit  or  loss  will  be  determined. 

(iii)  The  allocation  method  selected 
must  be  applied  in  a  consistent  manner 
by  each  participant  and  in  each  year  for 
which  the  method  is  applied. 

(e)  Limited  effect  of  pricing 
agreement.  The  vmtten  pricing 
agreement  required  by  paragraph 
(d)(2)(ii)  of  this  section  shall  be  given 
effect  solely  for  purposes  of  section  482. 
The  preceding  sentenoe  does  not, 
however,  prevent  the  district  director 
from  characterizing  any  transaction 
between  controlled  taxpayers  in 
accordance  with  its  economic 
substance. 

(f)  Discretion  to  apply  the  profit  split 
method.  If  the  conditions  described  in 
paragraphs  (b)  (1)  through  (3)  of  this 
section  are  met,  the  district  director  may 
apply  the  provisions  of  this  section  to 
determine  an  arm's  length  result  for  one 
or  more  controlled  transactions,  in  a 
manner  consistent  with  the  provisions 
of  §  1.482-lT,  if  necessary  to  ensure  that 
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the  division  of  the  controlled  taxpayOTs' 
combined  profit  or  loss  attributable  to  a 
relevant  business  activity  reasonably 
reflects  each  member's  proportionate 
contribution  to  the  combined  profit  or 
loss.  In  applying  the  provisions  of  this 
paragraph  (0.  it  is  not  intended  to  effect 
a  result  equivalent  to  computation  of 
consolidated  income  under  subchapter 
A.  ciiapter  6  of  the  Internal  Revenue 
Code. 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  4.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Antfaorily:  26  VS.C  7805. 

Par.  5.  Section  602.101(c)  is  amended 
by  adding  a  new  entry  to  the  table  to 
read  as  follows: 

"1.482-6T 1545-1298" 

SUrfey  D.  PeteraoB. 

Commissioner  of  Interna]  Revenue. 

IFR  Doc  93-1110  Filed  1-13-93;  2:10  pm] 
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26  CFR  Parts  5f  and  35a 
PNTL-01 15-90] 
RIN  1545-AP33 

Registration  Requirements  With 
Respect  to  Certain  Debt  Obligations; 
Sanctions  on  Issuars  of  Registration- 
Required  Obligations  Not  In  Registered 
Form;  Application  of  ftepeal  of  30 
Percwtt  Withholding  by  the  Tax 
Reform  Act  of  1984 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  income  tax  regulations 
relating  to  the  definition  of  the  term 
"registration-required  obligation."  This 
document  also  contains  proposed 
regulations  relating  to  the  repeal  of  30 
percent  withholding  on  certain  types  of 
interest  by  the  Tax  Reform  Act  of  1984. 
These  regulations  would  provide  the 
public  with  guidance  necessary  to 
comply  with  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  and  the  Tax 
Reform  Act  of  1984  and  affect  persons 
issuing  or  holding  registration  required 
debt  obligations  and  persons  issuing 
debt  obligations  to  foreign  persons. 
OATCS:  Comments  and  requests  for  a 
hearing  must  be  received  by  March  22. 
1993. 

AOOflESSES:  Send  comments  and 
requests  for  a  pubUc  hearing  to:  Internal 
Revenue  Service,  V.O.  Box  7604,  Ben 


Franklin  Station,  Attention: 
CC.CORP:T;R  {INTL-0115-90),  room 
5228.  Washington.  DC  20044. 
SUPPt^MENTARY  MFORMATX>N: 

Background 

This  document  contains  proposed 
regulations  that  amend  26  CFR  perts  5f 
and  35a.  These  amendments  are 
proposed  to  clarify  and  refine  the 
requirements  of  §§  5f.  163-1  and 
35a.9999-5  of  the  Income  Tax 
Regulations. 

Explanation  of  Provisions 

Registration  Required  Obligations 

Section  163(f)(2HA)  of  the  Internal 
Revenue  Code  (Code)  provides  that  the 
term  "registration  required  obligation" 
means  any  obligation  (including  any 
obligation  issued  by  a  governmental 
entity)  other  than  an  obligation  which 
(i)  is  issued  by  a  natural  person,  (ii)  is 
not  of  a  type  offered  to  the  public,  (iii) 
has  a  maturity  (at  issue)  of  not  more 
than  one  year,  or  (iv)  is  described  in 
section  163(f)(2)(B)  (relating  to  certain 
foreign-targeted  obligations). 

The  report  of  the  Senate  Finance 
Committee  on  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982  states: 

The  Coaunittee  believes  that  a  fair  and 
efHcient  system  of  information  reporting  and 
withholding  cannot  be  achieved  vnth  respect 
to  interest  bearing  obligations  as  long  as  a 
significant  volume  of  long  term  bearOT 
instruments  is  issued.  A  system  of  book  entry 
registration  will  preserve  the  liquidity  of 
obligations  while  requiring  the  creation  of 
ownership  records  that  can  produce  useful 
information  reports  with  respect  to  both  the 
payment  of  the  interest  and  sale  of 
obligations  prior  to  maturity  through  brokers. 
Furthermore,  registration  will  reduce  the 
abilit)'  of  non-compliant  taxpayers  to  conceal 
income  and  property  from  the  reach  of  the 
income,  estate  and  gift  taxes.  Finally,  the 
registration  requirements  may  reduce  the 
volume  of  readily"negotiable  substitutes  for 
cash  available  to  persons  engaged  in  illegal 
activities. 

The  Committee  also  recognizes  the 
importance  of  preserving  liquidity  in 
financial  markets.  Thus,  a  flexible  l>ook  entry 
system  of  registration  is  permitted  and 
exceptions  from  the  registration  requirements 
are  provided  for  short  term  obligations,  for 
obligations  not  offered  to  the  public,  and  for 
certain  obligations  issued  abroad.  S.Rept.  97- 
494.  Vol.  1  at  242. 

The  report  of  the  Senate  Finance 
Committee  indicates  that  an  obligation 
that  represents  a  "readily  negotiable 
substitute  for  cash"  should  be  a 
registration-required  obligation.  Such  an 
obligation  should  be  considered  "of  a 
type  offered  to  the  public"  for  purposes 
of  section  163(0(2)(A),  and  therefore  be 
ineligible  for  the  exemption  from 
registration  under  section 
163(f)(2HA)(ii). 


To  determine  when  an  obligation  is  a 
readily  negotiable  substitute  for  case  for 
this  purpose,  it  is  appropriate  to  use  the 
standard  provided  sections  453(f)  (4) 
and  (5)  and  the  regulations  thereunder, 
which  address  an  analogous  concern 
with  negotiability.  Under  section 
453(f)(5)(B)  and  Sl5«.453-l(e)(l)(i)(C). 
the  receipt  of  a  bond  or  other  evidence 
of  indebtedness  issued  in  a  form 
designed  to  render  such  obligation 
readily  tiadeable  in  an  established 
securities  market  is  treated  as  a  receipt 
of  payment,  and  not  as  an  installment 
obligation,  for  purposes  of  section  453. 
The  purpose  of  section  453(f)(5KB)  and 
the  regiilations  thereunder  is  to  ensiue 
that  certain  obligations  that  may 
function  as  substitutes  for  cash  are 
treated  in  the  same  manner  as  cash,  and 
not  as  installment  obligations.  The 
Service  beUeves  that  the  same  standard 
should  apply  for  purposes  of  section 
163(f)(2)(A)  and.  therefore,  that  an 
obligation  treated  as  in  a  form  designed 
to  render  it  readily  tradable  in  an 
established  securities  market  for 
purposes  of  section  453(n(5)(B)  and  the 
regulations  thereunder  should  be 
considered  of  a  type  offered  to  the 
public  for  purposes  of  section 
163(f)(2)(A). 

Under  paragraph  (b)(2)(i))(A)  of  the 
proposed  regulation,  an  obligation  that 
is  treated  as  in  a  form  designed  to 
render  it  readily  tradeable  in  an 
established  securities  market  under 
§  15a.453-l(e)(4)  is  considered  to  be  of 
a  type  offered  to  the  public  for  purposes 
of  section  163(0(2)(A)(ii).  For  this 
purpose,  however,  the  term  "established 
securities  market"  is  defined  so  as  to 
include  foreign,  as  well  as  domestic, 
securities  exdianges. 

Section  15a.453-l(e){4)(i)  provides 
that  an  obligation  is  deemed,  to  be  in  a 
form  designed  to  render  such  obligation 
readily  tradeable  in  an  established 
securities  market  if  (A)  steps  necessary 
to  create  a  market  for  the  obligation  are 
taken  at  the  time  of  issuance  (or  later  if 
taken  pursuant  to  an  expressed  or 
implied  agreement  or  understanding 
which  exists  at  the  time  of  issuance),  (B) 
the  obligation  is  treated  as  readily 
tradeable  in  an  established  securities 
market  under  §  15a.453-l(eK4)(ii)  or  (c) 
the  obligation  is  a  convertible  obligation 
described  in  §  15a.453-l(e)(5). 

Under  §  15a.453-l(e)(4)(u)(A),  an 
obligation  is  treated  as  readily  tradeable 
in  an  established  securities  market  for 
purposes  of  §  15a.453-l(e)(4)(i)(B)  if  the 
obligation  is  part  of  an  issue  or  series  of 
issues  which  are  readily  tradeable  in  an 
established  securities  market 
Alternatively,  under  §  15a.453- 
l(e)(4)(iiKB).  an  obUgation  is  treated  as 
readily  tradeable  in  an  establi^wd 


securities  market  for  purposes  of 
§  15a.453-l(e)(4)(i)(B)  if  the  corporation 
issuing  the  obligation  has  other 
obligations  of  a  comparable  character 
which  are  readily  tradeable  in  an 
established  securities  market 

Under  §  15a.453-l(e)(4)(iii),  an 
obhgation  is  treated  at  readily  tradeable 
for  purposes  of  §  15a.453-l(e)(4){ii)  if  it 
is  regularly  quoted  by  brokers  or  dealers 
making  a  market  in  such  obligation  or 
it  is  part  of  an  issue  a  portion  of  which 
is  in  fact  traded  in  an  established 
securities  market.  Under  §  15a.453- 
l(e)(4)(iv),  the  term  "established 
securities  market"  includes  a  national 
securities  exchange  registered  under 
section  6  of  the  Securities  Exchange  Act 
of  1934.  an  exchange  which  is  exempted 
from  registration  under  section  5  of  the 
Securities  Exchange  Act  of  1934  because 
of  its  limited  volume  of  transactions, 
and  any  over-the-counter  market.  An 
over-the-counter  market  is  reflected  by 
the  existence  of  an  inter-dealer 
quotation  system,  defined  as  any  system 
of  general  circulation  to  brokers  and 
dealers  which  regularly  disseminates 
quotations  of  obligations  by  identified 
brokers  or  dealers,  other  than  a 
quotation  sheet  prepared  and 
distributed  by  a  broker  or  dealer  in  the 
regular  course  of  business  and 
containing  only  quotations  of  such 
broker  or  dealer. 

Under  paragraph  (bM2)(ii)(B)  of  the 
proposed  regulation,  an  obligation  is 
also  considered  to  be  of  a  type  offered 
to  the  public  if  it  would  be  treated  as  in 
a  form  designed  to  render  it  readily 
tradeable  in  an  established  securities 
market  under  §  15a.453-l(e)(4)  if 
§  15a,453-l(e)(4){ii)(B)  provided  for  the 
comparison  of  the  obligation  to 
obligations  of  other  issuers  (as  well  as 
other  obligations  of  the  same  issuer).  In 
addition,  for  purposes  of  the  proposed 
regulation,  the  term  "established 
securities  market"  also  includes  any 
exchange  or  market  described  in 
§  1.897-in.  Thus  an  obligation  (whether 
issued  by  a  corporation,  a  government 
or  political  subdivision  thereof,  or  any 
other  peorson)  is  considered  to  be  of  a 
type  offered  to  the  public  if  the 
obligation  is  comparable  in  character  to 
other  obligations  {whether  of  the  same 
or  a  different  issuer)  that  are  regularly 
quoted  by  brokers  or  dealers  making  a 
maricet  in  such  other  obligations  or  that 
are  in  fact  traded  in  an  established 
domestic  or  foreign  securities  market. 
Under  §  15a.453-l(e)(4){ii),  the 
determination  of  whether  there  exist 
obligations  of  comparable  character 
depends  upon  the  particular  facts  and 
circumstances. . 

Under  the  proposed  regulation,  an 
obligation  that  is  not  treated  as  in  a  form 


designed  to  render  it  readily  tradc^e 
in  an  established  securities  market 
under  §  15«.453-l(e)(4).  and  would  not 
be  so  treated  even  if  §  15a.453-l(e)(4) 
were  modified  as  described  in 
paragraph  (b)(2)(ii)(6)  of  the  profmsed 
regulation,  may  nevertheless  be 
considered  of  a  type  ofiered  to  the 
public  when  necessary  to  carry  out  the 
purpose  of  section  163(f). 

Electronic  Certification 

Under  A-9  of  S  35a.9999-5(b),  interest 
on  a  registered  form  obligation  may  be 
treated  as  portfolio  intwest  by  a  United 
States  person  otherwise  required  to 
deduct  and  withhold  tax  under  section 
1441(a)  or  1442(a)  if  that  person  receives 
a  statement  that  (i)  is  signed  by  the 
beneficial  owner  nnder  penalties  of 
perjury,  (ii)  certifies  that  such  owner  is 
not  a  United  States  person  or,  in  the 
case  of  an  individual,  that  he  is  neither 
a  citizen  nor  a  resident  of  the  United 
States,  and  (iii)  provides  the  name  and 
address  of  the  beneficial  owner.  The 
statement  may  be  made  on  a  Form  W- 
8  or  substantially  similar  substitute. 
Where  one  or  more  financial  institutions 
or  clearing  organizations  stand  between 
the  beneficial  owner  of  an  obhgation 
and  the  United  States  person  otherwise 
required  to  witlihold,  A-9  requires  the 
beneficial  owner  to  provide  the 
statement  to  the  lowest  institution  In  the 
chain  and  requires  each  institution  in 
the  chain  to  provide  similar  statements 
to  the  institution  above  it  in  the  chain 
and.  ultimately,  to  the  United  States 
person  otherwise  required  to  withhold. 
The  proposed  regulation  provides  that 
the  required  statements  may  be  made 
electronically,  under  certain  conditions, 
to  a  clearing  organization  by  a  member 
financial  institution  and  by  a  clearing 
organization  to  the  United  States  person 
otherwise  required  to  withhold. 

Special  Analyses  I 

It  has  been  determined  that  these'  ' 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply  to  these 
regulations,  and,  therefore,  an  initial 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  these 
regulations  vdll  be  submitted  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business. 


Drafing  lafonnation  •     | 

The  principal  axithor  of  these 
regulations  is  Carl  Cooper  of  the  Offic* 
of  Associate  Chief  Counsel 
(Intemationa)),  within  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  Other  personnel  from  the 
Internal  Revenue  Service  and  Treasary 
Department  participated  in  developing 
the  regulations. 

List  of  Subjects 

26  CFR  Part  Sf 

Income  taxes,  Reixnting  and 
recordkeeping  requirements. 

26  CFR  Part  3Sa  I 

Employment  taxes,  hctHne  taxes, 
Reporting  and  recordkeeping 
requirements.  1 

Proposed  AmeBdmeiits  to  the 
Regulations 

Accordingly,  26  CFR  parts  5f  and  35a 
are  proposed  to  be  amended  as  follows: 

PART  5f— TEMPORARY  INCOME  TAX 
REGULATIONS  UNDER  THE  TAX 
EOUfTY  AND  RSCAL  RESPONStBHJTY 
ACT  OF  1982 

Paragraph  1.  The  authority  citatitHi 
for  part  5f  continues  to  read  in  part: 

Authority:  26  U.S.C  7805  •  •  • 

Par.  2.  Section  5f.  163-1  is  amended 
by  revising  paragraph  (bM2)  to  read  a« 
set  forth  below. 

4  5f.163-1    Denial  of  inlareat  deduetien  an 
certain  ebUgattona  laaued  after  Dacembef 
31, 1982,  unless  iaeued  in  regietared  fona. 

•        •        •        •        •    { 

(b)  •  *  •  ' 

(2)  An  obligation  not  of  a  type  oSeied 
to  the  public. 

(i)  Readily  tradeable  obligations.  For 
purposes  of  section  163(i)(2)(AKii)  and 
this  section,  an  obligation  shall  be 
considered  to  be  of  a  type  offered  to  the 
public  if  it  either — 

(A)  Is  treated  as  in  a  form  designed  to 
render  such  obligation  readily  tradeable 
in  an  established  securities  market 
under  §  15a.453-l(e)(4)  of  this  chapter 
or 

(B)  Would  be  treated  as  in  a  form 
designed  to  render  such  obligation 
readily  tradeable  in  an  established 
securities  market  under  §  15a.  453- 
1(e)(4)  of  this  chapter  if  §  15a.453- 
l(e)(4)(ii)(B)  of  this  chapter  provided  for 
comparison  of  the  obligation  to 
obligations  of  other  issuers  (as  well  as 
other  obligations  of  the  same  issuer)  and 
the  term  "established  securities  market" 
were  defined  to  include  any  exchange  or 
market  described  in  either  S  151.453- 
l(e)(4Kiv)  or  §  1.897-l(m)  of  this 
chapter. 
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(ii)  Other  Obligations.  When 
necessary  to  cany  out  the  purposes  of 
section  163(f).  an  obligation  that  is  not 
described  in  paragraph  (b)(2)(i)  of  this 
section  may  nevertheless  be  considered 
to  be  of  a  type  offered  to  the  public.  The 
detennination  as  to  whether  an 
obligation  that  is  not  described  in 
paragraph  (b)(2)(i)  of  this  section  is  of  a 
type  offered  to  the  public  shall  be  based 
on  whether  similar  obligations  are  in 
fact  publicly  offiared  or  traded. 

(iii)  Effective  date.  Except  as 
otherwise  provided  in  this  paragraph 
(b)(2)(iii).  paragraph  (b)(2)  of  this 
section  applies  with  respect  to 
obligations  issued  after  January  21, 
1993.  Paragraph  (b)(2)  of  this  section 
shall  not  apply  with  respect  to 
obligations  issued  after  January  21, 
1993,  where  substantially  all  of  the 
Bnancial  terms  of  such  obUgations  were 
agreed  upon  by  the  obligor  in  writing  on 
or  before  January  21, 1993. 


PART  35«— TEMPORARY 
EMPLOYMENT  TAX  REGULATIONS 
UNDER  THE  INTEREST  AND  DIVIDEND 
TAX  COMPUANCE  ACT  OF  1983 

P«r.  3.  The  authority  citation  for  part 
35a  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C  7805  *  *  • 

Par.  4.  Section  35a.9999-5(b)  is 
amended  by  revising  A-9  to  read  as 
follows: 

f3Sa.J9M-5    Questions  and  answers 
reladng  to  repeal  of  30  percent  wMy>otding 
by  se^ion  127  of  the  Tax  Refonn  Act  of 
19M  and  to  the  application  of  Infonnation 
reporting  and  backup  wftt>holdlng  In  light  of 

(b)«  •  • 

A-9.  (i)  Interest  on  a  registered 
obligation  may  be  treated  as  portfolio 
interest  by  a  United  States  person 
otherwise  required  to  deduct  and 
withhold  tax  imder  section  1441(a)  or 
1442(a)  if  that  person  receives  a 
statement  that — 

(A)  Is  signed  by  the  beneficial  owner 
under  penalties  of  perjury; 

(B)  Certifies  that  such  owner  is  not  a 
United  States  person  or,  in  the  case  of 
an  individual,  that  he  is  neither  a 
citizen  not  a  resident  of  the  United 
States;  and 

(C)  Provides  the  name  and  address  of 
the  beneficial  owner.  The  statement  may 
be  made,  at  the  option  of  the  person 
othMwlse  required  to  withhold,  on  a 
Form  W-8  or  on  a  substitute  form  that 

is  substantially  similar  to  Form  W-8. 
The  statement  must  be  prepared, 
renewed  and  retained  in  accordance 
with  the  procedures  prescribed  in 


§  1.6049-5(b)(2)(iv)  of  this  chapter.  If 
the  information  provided  in  the 
statement  changes,  the  beneficial  owner 
must  so  inform  the  person  otherwise 
required  to  withhold  within  30  days  of 
such  change. 

(ii)(A)  Interest  paid  on  a  registered 
obligation  also  may  be  treated  as 
portfolio  interest  if  an  appropriate 
statement  is  provided  to  the  United 
States  person  otherwise  required  to 
withhold  by  a  securities  clearing 
organization,  a  bank,  or  another 
financial  institution  that  holds 
customers'  securities  in  the  ordinary 
course  of  its  trade  or  business  (an 
intermediary).  The  statement  (an 
intermediary  certificate)  must  be  signed 
under  penalties  of  perjury  by  an 
authorized  representative  of  the 
intermediary  and  must  state — 

(1)  That  the  intermediary  has  received 
firom  the  beneficial  owner  a  Form  W-8 
(or  substitute  form)  in  accordance  with 
the  provisions  of  §  1.6049-5(b)(2)(iv)  of 
this  chapter;  or 

(2)  That  it  has  received  from  another 
intermediary  a  similar  intermediary 
certificate  stating  that  it.  or  another 
intermediary  acting  on  behalf  of  the 
beneficial  owner,  has  received  the  Form 
W-8  (or  substitute  form)  from  the 
beneficial  owner. 

(B)  In  the  case  of  multiple 
intermediaries  between  the  beneficial 
owner  and  the  United  States  person 
otherwise  required  to  withhold,  this 
intmnediary  certificate  must  be  given 
by  each  intermediary  to  the  one  above 
it  in  the  chain.  No  particular  form  is 
required  for  the  intermediary  certificate. 
However,  the  intermediary  certificate 
must  provide  the  name  and  address  of 
the  beneficial  owner,  and  a  copy  of  the 
Form  W-8  (or  substitute  form)  provided 
by  the  beneficial  owner  must  be 
attached.  The  intermediary  certificate 
must  be  prepared,  renewed  and  retained 
in  accordance  with  procedures  similar 
to  those  prescribed  in  §  1.6049- 
5(b)(2)(iv)  of  this  chapter.  If  the 
infbrmation  on  the  Form  W-8  (or 
substitute  form)  changes,  the  beneficial 
owner  must  so  notify  the  intermediary 
acting  on  its  behalf  within  30  days  of 
such  change,  and  the  intermediary  must 
promptly  so  inform  the  United  States 
perstm  otherwise  required  to  withhold. 
This  notice  also  must  be  given  if  the 
intermediary  has  actual  knowledge  that 
the  information  has  changed  but  has  not 
been  so  informed  by  the  haneficial 
owner.  In  the  case  of  multiple 
intermediaries  between  the  beneficial 
owner  and  the  person  otherwise 
required  to  withhold,  this  notice  must 
be  given  by  eech  intermediary  to  the 
intermediary  above  it  in  the  chain. 


(iii)  The  intermediary  certificate 
(including  the  name  and  address  of  the 
beneficial  owner)  described  in 
paragraph  (ii)  of  this  A-9  may  be 
provided  electronically  to  a  quaUfied 
clearing  organization  by  an  intermediary 
that  is  a  member  of  such  qualified 
clearing  organization.  In  such  case,  a 
copy  of  the  Form  W-8  (or  substitute 
form)  provided  by  the  beneficial  owner 
need  not  be  provided  by  the  member 
intermediary  to  the  qualified  clearing 
organization,  but  the  member 
intermediary  must  retain  such  Form  W- 
8  (or  substitute  form),  or  copy  thereof 
received  from  another  intermediary 
purauant  to  this  paragraph  (b)A-9(ii), 
for  the  period  described  in  §  1.6049- 
5(b)(2)(iv)  of  this  chapter.  A  clearing 
organization  shall  constitute  a  qualified 
clearing  organization  if — 

(A)  Tne  clearing  organization  is  the 
last  intermediary  in  the  chain  before  the 
United  States  person  otherwise  required 
to  withhold;  and 

(B)  The  member  intermediary  and  the 
clearing  organization  have  entered  into 
a  written  agreement  pursuant  to  which 
an  electronic  certificate  provided  imder 
this  A-9  has  the  effect  of  a  physical 
certificate  signed  by  an  authorized 
representative  of  the  member 
intermediary  and  pursuant  to  which  the 
member  intermediary  agrees  to  furnish 
a  copy  of  the  Form  W-8  (or  substitute 
form),  to  the  clearing  organization 
promptly  upon  request.  Such  written 
agreement  must  be  entered  into  prior  to 
the  time  of  electronic  certification  (and 
must  be  in  effect  at  such  time)  and  may 
be  contained  in  a  written  agreement  of 
membership  in  the  clearing 
organization.  A  qualified  clearing 
organization  may  itself  provide  an 
electronic  intermediary  certificate  to  the 
United  States  person  otherwise  required 
to  withhold.  In  such  case,  a  copy  of  the 
Form  W-8  (or  substitute  form),  provided 
by  the  beneficial  owner  need  not  be 
provided  by  the  qualified  clearing 
organization  to  such  Unites  States 
person.  However,  the  electronic 
intermediary  certificate  provided  by  the 
qualified  clearing  organization  must 
state  that  the  qualified  clearing 
organization  will  furnish  (or  will  catise 
the  relevant  member  intermediary  to 
furnish)  a  copy  of  such  Form  W-8  (or 
substitute  form),  either  to  such  United 
States  person  or  to  the  Internal  Revenue 
Service,  promptly  upon  request  of  such 
United  States  person  or  the  Internal 
Revenue  Service.  Such  United  States 
person  shall  attach  the  names  and 
addresses  of  the  beneficial  ownera 
provided  in  the  electronic  intermediary 
certificate  to  the  Form  1042S  required  to 
be  filed  with  respect  to  the  payment  as 
described  in  paragraph  (b)A-9(iv)  of  this 
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section.  Each  sender  and  recipient  of  an 
electronic  certificate  pursuant  to  this 
paragraph  (b)A-9(iii)  must  maintain 
adequate  records  as  prescribed  under 
§  1.6049-5(b)(2)(iv)  of  this  chapter. 

(iv)  A  United  States  person  otherwise 
required  to  deduct  and  withhold  tax 
under  section  1441(a)  or  section  1442(a) 
who  receives  a  statement  or 
intermediary  certificate  described  in 
this  paragraph  Cb)A-9  must  make  an 
information  return  on  Form  1042S  of 
the  payment  with  respect  to  which  such 
statement  or  intermediary  certificate  is 
required  for  the  calendar  year  in  which 
the  payment  is  made.  A  payment 
described  in  the  preceding  sentence 
shall  be  treated  as  a  payment  for  which 
there  is  a  requirement  to  file  a  Form 
1042S  within  the  meaning  of  §  1.1461- 
2(c)(1)  of  this  chapter  and  thus  all  the 
provaslons  of  §  1.1461-2(c)  of  this 
chapter  relating  to  the  time  and  manner 
of  filing  the  Form  1042S  relate  to  the 
payment.  If  the  statement  or 
intermediary  certificate  received  by 
such  United  States  person  is  described 
in  paragraph  (b)A-9  (i)  or  (ii)  of  this 
section,  a  copy  of  such  statement  or 
certificate  shall  be  attached  to  the  Form 
1042S  required  to  be  filed  with  respect 
to  the  payment.  Section  1.1461-2(c)  of 
this  chapter  will  be  amended  to  conform 
to  the  provisions  of  this  paragraph. 
Shirley  D.  Peterson,  { 

Commissioner  of  Internal  Revenae. 
[FR  Doc.  93-1195  Filed  1-19-93;  8:45  am) 
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ENVIRONMEI^AL  PnOTECTION 
AGENCY 

40  CFR  Part  52 

[IL19-2-5696;  tL14-3-6e94;  Fm.-(553-9] 

Approval  and  Promuigation  of 
Implementation  Plans;  lltinois 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACTION:  Frcpcsed  rule;  withdrawal. 

SUMMARY:  In  a  November  13, 1992,  (57 
FR  53868)  notice  of  proposed 
rulemaking,  USEPA  proposed  to 
disapprove  a  revision  to  lilino^'  State 
Implementation  Plan  (SIP)  for 
particulate  matter  (PM).  The  purpose  of 
this  SIP  revision  was  to  provide  Olin 
Corporation  with  a  variance  from 
Illinois'  particulate  matter  limits.  The 
Illinois  Environmental  Protection 
Agency  (lEPA)  withdrew  its  underlying 
SIP  revision  request  for  Olin 
Corporation  on  December  15, 1992. 
Thus,  USEPA 's  November  13, 1992, 
proposal  is  moot  USEPA  is 


withdrawing  tki»  proposed  ruieiBaking 
and  will  take  no  further  action  mi  the 
SIP  revision  because  the  State  has 
formally  withdrawn  the  request 

In  a  December  2, 1992,  (57  FR  57047) 
notice  of  proposed  rulemaking.  USEPA 
proposed  to  disapprove  a  site-specific 
revision  to  the  Illinois  sulfur  dioxide 
(SO2)  SIP.  The  purpose  of  this  SIP 
revision  was  to  increase  the  allowable 
hourly  emission  of  SO2  at  the  Central 
Illinois  Public  Service  Company's  1 
Coffeen  Generating  Station  (OPS    ' 
Coffeen).  EEPA  withdrew  its  underlying 
SIP  revision  request  for  OPS  CofEB<m  «» 
December  2, 1992.  Thus,  USEPA 's 
December  2,  ;1992,  proposal  is  moot 
USEPA  is  withdrawing  this  proposed 
rulemaking  and  will  take  no  further 
rulemaking  action  on  the  SIP  revision 
because  the  State  has  formally 
urithdrawn  the  request.  '■ 

DATES:  This  withdrawal  of  proposed 
rulemaking  becomes  effective  January 
21,  1993.  I 

FOR  FURTHER  rNFORMATlON  COffTACT: 
Mary  Onischak,  U.S.  Environmental 
Protection  Agency,  Region  5.  Air  and 
Radiation  Division,  Regulation 
Development  Section  (AR-ISJ).  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604.  (312)  353-5954. 

List  of  Snbiects  in  40  CFR  Part  52 

Air  pollution  control. 
Intergovernmental  relations,  Partictilate 
matter,  Sulfur  oxides. 

Authority:  42  U.S.C  7401-7671lq). 

Dated:  January  7, 1993. 
Valdas  V.  Adamkiw, 
Regional  Administrator. 
[FR  Doc.  93-1333  Filed  1-19-93;  8:45  an) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Chapter  I       | 

MSS  Above  1GHz  NegoUated 
Rulemaking  Committee 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  public  meetings. 


SliMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,. as  amended,  this  notice 
advises  interested  persons  of  the  third 
and  forth  meetings  of  the  MSS  Above  1 
GH^  Negotiated  Rulemaking  Committee 
("Committee"). 

DATES:  Meeting  No.  3:  Thursday,     I 
February  4, 1993  at  9:30  a.m.  I 

Meeting  No.  4:  Wednesday,  February 
10,  .1993  at  9:30  a-m. 


ADDRESSES:  Meeting  No.  3:  Ftdmti 
Communications  Commission,  rm.  856, 
1919  M  Street  NW.,  Washington.  DC 
20554.  I 

Meeting  No.  4:  Law  C^ces  of  Steptoe 
&  Johnson,  1330  Connecticut  Avenue 
NW.,  Concoiurse  Level,  Conference 
Room,  Washington,  DC  20036-1795  at 
9:30  a.m. 

FOR  AOOmONAL  MF0RMA.TI0N  CONTACT: 
Kathleen  Campbell,  Administrative 
Assistant  to  the  Committee,  at  (202) 
634-1952.  I 

SUPPLEMENTARY  INFORMATION:  The 

agenda  for  these  meetings  of  the  MSS 
Above  1  GHz  Negotiated  Rulemaking 
Committee  is  as  follo%v8: 

1.  Opening  Remarks/Comments 

2.  Adoption  of  Agenda  ; 

3.  Minutes/Records  of  Previous  Meeting 

4.  Introduction  of  Documents 

5.  Informal  Working  Grdup  Reports— 
Issxies 

6.  Acceptance/ Approval  of 
Recommended  Rules  I 

7.  Acceptance/ Approval  of  Report  Text 

8.  Agenda  for  future  meetings — 
Schedule  for  future  meetings 

9.  Other  Business 

Members  of  the  general  public  may 
attend  this  meeting.  The  Federal 
Communications  Commission  will 
attempt  to  accommodate  as  many 
people  as  possible.  However, 
admittance  will  be  limited  to  the  seating 
available.  There  will  be  no  public  oral 
participation,  but  the  public  may  submit 
written  comments  to  Fern  J.  Jarmulnek. 
the  Committee's  E)esignated  Federal 
Officer,  before  the  meeting. 

In  Pubhc  Notice,  DA  93-24  (released 
January  8, 1993),  the  subsequent 
meeting  date  schedule  included 
Monday,  February  8  as  the  date  for  a 
meeting  of  this  Committee.  There  will 
be  no  meeting  for  the  full  committee  on 
February  8.  lliis  meeting  is  now 
scheduled  for  February  10  as  indicated 
in  this  notice.  Subsequent  Committee 
meetings  are  currently  scheduled  for 
Thursday,  February  18;  Thursday, 
February  25;  Thursday,  March  4; 
Tuesday,  March  9;  Thursday,  March  18; 
Thursday,  March  25;  and  Friday,  April 
2.  All  subsequent  Committee  meetings 
noted  in  this  paragraph  are  scheduled  to 
begin  at  9:30  a.m.  at  the  Federal 
Communicaticms  Commission,  1919  M 
Street  NW.,  room  856,  Washington,  DC 
20554.  I 

Federal  Communications  dommissirn. 

Donna  R.  Searcy,  i 

Secretary. 

[PR  Doc  93-1388  Filed  1-19-93;  8:45  am) 
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47CFRi>art73 

(ET  Ooctot  No.  92-298;  FCC  92-546] 

Establishment  of  a  Stereophonic 
Transmitting  Standard  In  the  AM  Radio 
Broadcasting  Service 

AGEMCV:  Federal  Communications 

Commission. 

ACTIOH:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
select  a  transmitting  standard  for  AM 
stereophonic  broadcasting.  SpeciBcally, 
it  proposes  to  adopt  the  Motorola  C- 
QUAM  system  as  the  US  standard.  This 
proposal  responds  to  section  214  of  the 
Telecommunications  Authorization  Act 
of  1992.  which  requires  the  Commission 
to  adopt  a  single  AM  stereo  broadcasting 
transmission  standard.  The  effect  of  the 
proposed  rules  would  be  to  eliminate 
any  remaining  uncertainty  among 
broadcasters  as  to  the  technology  they 
should  employ  and  to  foster  expansion 
of  the  AM  stereo  service  and  a 
corresponding  improvement  in  the 
overall  quality  of  the  AM  service. 
DATES:  Comments  must  be  Hied  on  or 
before  April  5, 1993,  and  reply 
comments  must  be  filed  on  or  before 
April  20. 1993. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  E)C  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  L  Means,  OfBce  of  Engineering 
and  Technology.  (301)  725-1585. 
extension  206. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rulemaking  in  ET  Docket  No. 
92-298.  adopted  December  10,  1992, 
and  released  January  6, 1993. 

The  complete  text  of  this  Notice  of 
Proposed  Rulemaking  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street  NW., 
Washington.  DC.,  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor,  Downtown  Copy  Center,  at 
(202)  452-1422,  1919  M  Street  NW., 
room  246.  Washington,  DC  20554. 

Synopsis  of  Notice  of  Proposed 
Rulemaking 

1.  By  this  action,  the  Commission 
proposes  to  adopt  a  standard  for 
stereophonic  AM  broadcast  radio 
service,  specifically,  the  Motorola  C- 
Quam  system.  This  proposal  responds 
to  section  214  of  the 
Telecommunications  Authorization  Act 
of  1992  (Authorization  Act),  which 
requires  the  Commission  to  adopt  a 
single  A\{  broadcasting  stereo 
transmission  standard. 

2.  Section  214  of  the  Authorization 
Act,  which  was  signed  into  law  on 


October  27, 1992,  states  that  the 
Commission  shall,  within  60  days  of 
enactment  of  the  Act,  initiate  a 
rulemaking  to  adopt  a  single  AM  radio 
stereophonic  transmitting  equipment 
standard  that  specifies  the  composition 
of  the  transmitted  stereophonic  signal; 
and,  within  one  year  of  such  date  of 
enactment,  adopt  such  a  standard. 

3.  In  1982,  the  Commission 
authorized  AM  stations  to  offer  stereo 
service,  but  it  declined  to  select  a  single 
standard  from  among  the  five  competing 
AM  stereo  technical  systems.  Rather,  the 
Commission  concluded  that  it  would  be 
more  effective  and  efficient  to  allow 
market  forces  to  determine  the  course  of 
AM  stereo  development.  Shortly 
afterward,  the  field  narrowed  to  two 
systems:  Motorola's  C-Quam  system  and 
the  system  marketed  by  Kahn 
Communications,  Inc./Hazeltine 
Corporation  (the  Kahn  system). 

4.  Of  the  approximately  660  US  AM 
broadcasting  stations  that  have 
converted  to  stereo,  591  use  the 
Motorola  system  and  an  additional  37 
use  the  Harris  Corporation  C-Quam 
compatible  system.  Fewer  than  20 
stations  now  employ  the  Kahn  system. 
Twenty-six  receiver  manufacturers 
incorporate  the  Motorola  system  in  at 
least  one  model;  none  incorporate  the 
Kahn  system.  There  are  approximately 
24  million  C-Quam  receivers  currently 
in  use  by  radio  listeners.  In  the  mid- 
1980's.  approximately  280,000  receivers 
were  made  that  could  decode  both  the 
Motorola  and  Kahn  signals;  however, 
these  are  no  longer  produced.  The 
Motorola  system  has  been  adopted  as 
the  national  standard  in  six  foreign 
countries;  none  have  adopted  the  Kahn 
system. 

5.  In  light  of  the  data  presented  above, 
and  considering  our  mandate  to  select  a 
single  standard,  we  believe  the  public 
interest  would  be  best  served  by 
adopting  the  Motorola  C-Quam  system 
as  the  US  AM  stereo  standard. 
Broadcasters,  manufacturers  and  radio 
purchasers  have,  directly  or  indirectly, 
demonstrated  strong  preference  for  the 
Motorola  system.  Adoption  of  the  C- 
Quam  system  as  the  AM  stereo  standard 
would  eliminate  the  remaining 
uncertainty  with  regard  to  the  AM 
technology  broadcasters  should  employ 
and  thereby  serve  to  promote  expansion 
of  AM  stereo  transmitting  equipment 
and  a  corresponding  improvement  in 
the  quality  of  the  AM  service. 

6.  We  believe  that  selection  of  an 
alternative  to  the  Motorola  system 
would  set  back  the  clock  on  the 
implementation  of  AM  stereo  service  by 
undercutting  the  existing  investment  in 
C-Quam  equipment  by  both  receiver 
purchasers  and  broadcasters.  Further, 


we  are  aware  that  many  AM 
broadcasters  are  struggling  financially 
and  may  not  be  able  to  afford 
replacement  stereo  transmitting 
equipment.  Selection  of  an  alternative 
stereo  standard  thus  could  conceivably 
result  in  discontinuance  of  the  existing 
stereo  service  with  no  replacement. 
Such  a  result  would  be  inconsistent 
with  the  legislative  intent  to  advance 
AM  stereo  service.  In  light  of  these 
factors,  proponents  of  alternative 
standards  would  bear  a  heavy  burden  to 
show  that  the  potential  benefits  of  an 
alternative  technology  outweigh  the 
likely  costs  and  delays  arising  from 
selection  of  £m  alternate  standard. 
Nevertheless,  we  invite  comment  on 
alternatives  to  the  proposed  standard. 

7.  We  are  proposing  to  incorporate  the 
Motorola  C-Quam  standard  in  part  73  of 
our  rules.  We  are  also  proposing  to 
require  stations  that  employ  alternative 
AM  stereo  systems  (i.e.,  the  Kahn  and 
Harris  systems)  to  discontinue  such 
operation  as  of  one  year  from  the 
effective  date  of  these  rules.  Any 
stations  converting  to  AM  stereo  after 
the  effective  date  of  these  rules  will  be 
required  to  employee  the  system 
adopted  by  the  Commission.  We  invite 
comment  on  the  extent  of  compatibility 
of  the  Harris  system  with  the  Motorola 
system  and  whether  we  should  permit 
stations  currently  employing  the  Harris 
system  to  continue  tc  dc  so  indefinitely. 
Consistent  with  our  general  policies 
towards  improvement  of  the  AM 
broadcasting  service,  we  will  continue 
to  encourage  the  availability  of  AM 
receivers,  including  AM  stereo 
receivers,  that  meet  appropriate  quality 
standards.  Finally,  we  propose  to 
condition  the  selection  of  Motorola's 
system  as  the  AM  stereo  standard  by 
requiring  Motorola  to  license  its  patents 
to  other  parties  under  fair  and 
reasonable  terms. 

Ex  Parte  Rules — Non-Restricted 
Proceeding 

8.  This  is  a  non-restricted  notice  and 
comment  rule  making  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  the  Commission  rules.  See 
generally  47  CFR  1.1202,  1.1203  and 
1.1206(a). 

Comment  Information 

9.  Pursuant  to  procedures  set  forth  in 
§§  1.415  and  1.419  of  the  Comiftission's 
rules,  interested  parties  may  file 
comments  on  or  before  April  5, 1993. 
and  reply  comments  on  or  before  April 
20,  1993.  Extensions  of  these  time 
periods  are  not  contemplated.  All 
relevant  and  timely  comments  will  be 


considered  by  the  Commission  before 
final  action  is  taken  in  this  proceeding. 
To  file  formally,  participants  must  file 
an  original  and  four  copies  of  all 
comments,  reply  comments,  and 
supporting  comments.  If  participants 
want  each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  an 
original  plus  nine  copies  must  be  filed. 
Comments  and  reply  comments  should 
be  sent  to  the  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  (room  239)  of  the  Federal 
Communications  Commission,  1919  M 
Street  NW.,  Washington.  DC  20554. 

Regulatory  Flexibility  Act 

10.  As  required  by  section  603  of  the 
Regulatory  Flexibility  Act,  the  FCC  has 
prepared  the  following  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  expected  impact  of  these 
proposed  policies  and  rules  on  small 
entities: 

Reason  for  Action.  This  proceeding  is 
being  initiated  to  select  an  AM  radio 
stereophonic  equipment  standard,  as 
required  under  section  214  of  the 
Telecommunications  Authorization  Act 
of  1992. 

Objectives.  The  Commission's  goal  is 
to  select  an  AM  stereophonic 
transmission  standard. 

Legal  basis.  Authority  for  this 
proposed  rule  making  is  contained  in 
section  4(i),  4(j)  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154(i),  154|j),  and 
303(r)  and  section  214  of  the 
Telecommunications  Authorization  Act 
of  1992,  Public  Law  102-538  (1992). 

Reporting,  Recordkeeping  and  other 
Compliance  Requirements.  AM  stereo 
transmission  equipment  would  require 
type  acceptance  by  the  FCC  to 
demonstrate  compliance  with  the 
proposed  standard. 

Federal  Rules  that  Overlap,  Duplicate 
or  Conflict  with  Proposed  Rule.  None. 

Description,  Potential  Impact,  and 
Number  of  Small  Entities  Involved.  This 
action  is  expected  to  expand  the 
operation  of  AM  stereo  service  and  sales 
of  AM  stereo  receivers.  The  effect  of  this 
proposal  would  be  to  necessitate 
conversion  to  use  of  the  C-Quam 
transmission  system  by  approximately 
50  AM  stations  currently  using  the  Kahn 
or  Harris  systems  in  order  to  continue 
to  provide  stereo  service. 

Any  Significant  Alternatives 
Minimizing  the  Impact  on  Small  Entities 


Consistent  with  the  Stated  Objectives. 
None. 

Written  public  comments  are 
requested  on  the  IRFA.  These  comments 
must  be  filed  in  accordance  with  the 
same  filing  deadlines  as  comments  on 
the  rest  of  the  Notice,  but  they  must 
have  a  separate  and  distinct  heading 
designating  them  as  responses  to  the 
regulatory  flexibility  analysis.  The 
Secretary  shall  cause  a  copy  of  the 
Notice,  including  the  IFRA,  to  be  sent  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  section  603(a)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  No. 
96-354,  94  Stat.  1164.  50  U.S.C.  sections 
601  et  seq.  (1981)).  j 

List  of  Subjects  in  47  CFR  Pari  73 

Radio  Broadcasting. 

Amendatory  Text 

Part  73  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  in  part  73 
continues  to  read: 

Authority:  47  U.S.C.  154,  303. 

2.  Section  73.128  is  proposed  to  be 
amended  by  revising  paragraph  (a),  (b) 
i^itroductory  text  and  adding  paragraph 
fc)  to  read  as  follows: 

§  73.1 28    AM  ster*ophon>c  broadcasting. 

(a)  An  AM  broadcast  station  may, 
without  specific  authority  from  the  FCC, 
transmit  stereophonic  programs  upon 
installation  of  type  accepted 
stereophonic  transmitting  equipment 
and  the  necessary  measuring  equipment 
to  determine  that  the  stereophonic 
transmissions  conform  to  the 
modulation  characteristics  specified  in 
paragraphs  (b)  and  (c)  of  this  section. 

(b)  The  following  limitations  on  the 
transmitted  wave  must  be  met  to  insure 
compliance  with  the  occupied 
bandwidth  limitations,  compatibility 
with  AM  receivers  using  envelope 
detectors,  and  any  applicable 
international  agreements  to  which  the 
FCC  is  a  party: 

I 

(c)  Effective  (insert  date  one  year  after 
enactment),  stereophonic  transmissions 
shall  conform  to  the  following 
additional  modulation  characteristics: 

(1)  The  audio  response  of  the  main 
(L-fR)  channel  shall  conform  to  the 
requirements  of  the  ANSI/EIA-549- 
1988.  NSRC-1  AM  Preemphasis/ 


Deemphasis  and  Broadcast 
Transmission  Bandwidth  Specifications 
(NRSC-1). 

(2)  The  left  and  rig^t  chaiuiel  audio 
signals  shall  conform  to  frequency 
response  limitations  dictated  by  ANSI/ 
EIA-549-1988. 

(3)  The  stereophonic  difference  (L-R) 
information  shall  be  transmitted  by 
varying  the  phase  of  the  carrier  in 
accordance  with  the  ifollowing 
relationship: 


where:  I 

Ut)  =  audio  signal  left  channel, 
R(t)  =  audio  signal  right  channel, 
m  *  modulation  foctdr,  and 
mptA  (Ut)  *  R(t))  s  1  for  100%  amplitude 

modulation, 
mp^  (Ut)  ♦  R(t))  =  1  foi  100"X)  phase 
modulation, 

(4)  The  carrier  phase  shall  advance  in 
a  positive  direction  when  a  left  channel 
signal  causes  the  transmitter  envelope  to 
be  modulated  in  a  positive  direction. 
The  carrier  phase  shall  likewise  retard 
(negative  phase  change)  when  a  right 
channel  signal  causes  the  transmitter 
envelope  to  be  modulated  in  a  positive 
direction.  The  phase  modulation  shall 
be  sjmimetrical  for  the  condition  of 
difference  (L-R)  channel  information 
sent  without  the  presence  of  envelope 
modulation. 

(5)  Maximum  angular  modulation, 
which  occurs  on  negative  peaks  of  the 
left  or  right  channel  with  no  signal 
present  on  the  opposite  chaimel  (Ut) » 
-0.75.  R(t)  =  0.  or  R(t)  =  -0.75.  L{t)  =  0) 
shall  not  exceed  1.25  radians, 

(6)  A  peak  phase  modulation  of  -f/ 
-0.785  radians  i£nder  the  condition  of 
di^rence  (L-RichanDel  modulation 
and  the  absenc^of  envelope  (L^R) 
modulation  and  pilot  signal  shall 
represent  100%  modulati(Ki  of  the 
difference  channel. 

(7)  The  composite  signal  shall  contain 
a  pilot  tone  for  indication  of  the 
presence  of  stereophonic  information. 
The  pilot  tone  shall  consist  of  25  Hz 
tone,  with  1%  or  less  total  harmonic 
distortion  and  a  frequency  tolerance  of 
♦/-O.l  Hz.  which  modulates  the  carrier 
phase  -»'/-0.05  radians  peak, 
corresponding  to  5%  L-R  modulation 
when  no  other  modulation  is  present. 
The  injection  level  shall  be  5%.  with  a 
tolerance  of +1.  -0%. 

(8)  The  composite  signal  shall  be 
described  by  the  following  expression: 
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where: 
A*the  unmodulated  carrier  Tolti^ 
m=the  modulation  index 
C^the  magnitude  of  the  nth  term  of  the 
turn  signal 


_Qki=the  magnitude  of  the  nth  term  of  the 

difference  signal 
mnzthe  nth  order  angular  velocity  of  the 
sum  signal 


aVta^the  nth  <«ngiil»r  velocity  of  the 

difference  signal 
a^the  angular  velocity  of  the  carrier 


^  =  the  angle  of  tr>e  nth  order  term  =  tan 


-1 


B, 


sn 


^sn 


(►^  =  the  angle  of  the  nth  order  term  =tan"^ 


B 


dn 


K, 


Am  aad  Bw  ve  the  n*  sine  and  cosiae 

coefficients  of  Cm, 
A,to  and  &«■  are  the  n"  sine  and  cosine 

efficients  of  C*i 

Fadoral  Commiiwirattions  Commission. 

Donna  R.  Searcy, 

ScciBtoiy. 

[FR  Doc  13-1294  Piled  1-19-93;  8:45  am) 
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47  CFR  Part  73 

[MM  Docliat  No.  92-313,  RM-6140] 

Radio  Broadcasting  Servloes;  Central, 
NM 

AGENCY:  Federal  Commimications 

Commission. 

ACnON:  Pro{}osed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  &  petition  filed  by  Mel- 
Mike  Enterprises,  Inc.,  seeking  the 
substitxition  of  Channel  237C1  for 
Channel  237C2  at  Central,  New  Mexico, 
and  the  modification  of  Station  KZTT's 
construction  permit  to  specify  the 
hi^er  class  cnannel.  Channel  237C1 
can  be  allotted  to  Central  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  18.6  kilometers  (11.6 
miles)  northwest  to  accommodate 
petitioner's  desired  transmitter  site  and 
avoid  short-spadngs  to  Station  KKRK. 


Channel  237 A,  Douglas,  Arizona,  and 
Station  KLAQ,  Channel  23BC.  El  Paso, 
Texas,  at  coordinates  North  Latitude  32- 
52-15  and  West  Longitude  108-18-57. 
Mexican  concurrence  in  the  allotment  is 
required  since  Central  is  located  within 
320  kilom^ers  (190  miles)  of  the  U.S.- 
Mexican border. 

DATES:  Comments  must  be  filed  on  or 
before  March  5, 1993,  and  reply 
comments  on  or  before  March  22, 1993. 
AOORESSES:  Federal  Commuinications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Richard  F.  Swift,  Esq., 
Tiemey  &  Swift,  1200  Eighteenth  Street 
NW.,  suite  210,  Washington,  DC  20036 
(Counsel  to  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPt.EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
92-313,  adopted  December  17, 1992, 
and  released  January  13, 1993.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (room  230),  1919  M 
Street  NW.,  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 


copy  contractor,  Downtown  Copy 
Center,  (202)  452-1422, 1990  M  Street 
NW.,  suite  640,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  bom  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  tmtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  ell  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte 
contracts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  C  Ruger. 

Chief,  Allocations  Branch,  Policy  and  Utiles 

Division,  Mass  Media  Bureau. 

(FR  Doc  93-1290  Filed  1-19-93;  8:45  amj 
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47  cm  Part  73 

[MM  Docket  No.  92-314,  RM-8142] 

Radio  Broadcasting  Services;  Oliver, 

PA     {! 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  James 
J.  Humes  d/b/a  Humes  Broadcasters 
seeking  the  substitution  of  Channel 
235B1  for  Channel  235A  at  Oliver, 
Pennsylvania,  and  the  modification  of 
Station  WXAK's  construction  permit  to 
specify  operation  on  the  higher  class 
channel.  Channel  235B1  can  be  allotted 
to  OKver  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  12.6  kilometers  (7.8  miles) 
east  to  accommodate  petitioner's 
desired  transmitter  site,  at  coordinates 
North  Latitude  39-55-15  and  West 
Longitude  79-34-12.  Canadian 
concurrence  is  required  since  Oliver  is 
located  within  320  kilometers  (200 
miles)  of  the  U.S. — Canadian  border. 
DATES:  Comments  must  be  filed  on  or 
before  March  5, 1993,  and  reply 
comments  on  or  before  March  22, 1993. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Thomas  W.  Fletcher,  Esq., 
9825  Laurel  Street,  Fairfax,  Virginia 
22031  (Counsel  to  petitioner). 
FOR  FURTHER  INFORMATKM  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
92-314,  adopted  December  17, 1992, 
and  released  January  13,1992.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (room  230),  1919  M 
Street  NW,  Washington ,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  Downtown  Copy 
Center,  (202)  452-1422, 1990  M  Street 
NW.,  suite  640,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 


! 

Commission  proceedings,  such  as  this 
one,  which  involve  chaimel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
fihng  procedures  for  comments,  see  47 
CFR  1.415  and  1.420.  l 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

Michael  C.  Roger, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[PR  Doc.  93-1289  Filed  1-19-93;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  92-312,  RM-8137) 


Radio  Broadcasting  Services;  Valhalla, 
ND 

AGENCY:  Federal  Communications 
Commission.  i 

ACTION:  Exposed  rule.  | 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  field  by  Roger 
A.  and  Kathryn  Ann  Anderson  seeking 
the  allotment  of  Channel  294C2  to 
Walhalla,  North  Dakota,  as  the 
community's  first  local  FM  service. 
Channel  294C2  can  be  allotted  to 
Walhalla  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  16.3  kilometers  10.1  miles) 
west  to  avoid  short-spadngs  to 
Channels  292C  and  296C,  Winnipeg, 
Manitoba,  and  Channel  294C,  Kenora, 
Ontario,  Canada,  at  coordinates  North 
Latitude  48-55-23  and  West  Longitude 
98r03-ll.  Canadian  concurrence  will 
be  requested  for  this  allotment. 
DATES:  Conunents  must  be  filed  on  or 
before  March  5. 1993,  and  reply 
comments  on  or  before  March  22, 1993. 
ADDRESSES:  Federal  Commimications 
Co^mnission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Roger  A.  and  Kathryn  Ann 
Anderson,  1113  Sunflower  Lane,  Route 
Sl.Hazen,  North  Dakota  58545      . 
(Petitioners). 

FOR  FURTHER  INFORMATION  CONTACr. 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  634-6530. 

SUfPtEMENTARY  INFORMATION:  This  is  a 
sjmopsis  of  the  Commission's  Notice  of 
Pr9posed  Rule  Making,  MM  Docket  No. 
92-312,  adopted  December  17, 1992, 
released  January  13, 1993.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 


normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  WashingtoDO,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  fi'om  the  Commission's 
copy  contractor.  Downtown  Copy 
Center,  (202)  452-1422, 1990  M  Street. 
NW.,  suite  640,  Washington,  DC  20036. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  fi-om  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  SubjecU  in  47  CFR  Psil  73 

Radiobroadcasting.  J 

Federal  Communications  Commission. 

Michael  C.  Ruger, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Buitau. 

(FR  Doc.  93-1291  Filed  l|l9-9a:  8;45  am) 
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DEPARTMErfT  OF  TRANSPORTATION 

NaUonal  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  93-02;  Notice  01] 

RIN  2127-AD4a 

Federal  Motor  Vehicle  Safety  / 

Standards;  Compreaaed  Natural  Ga^ 
Fuel  System  and  Fuel  Tank  Integrity 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  On  October  12, 1990,  NHTSA 
published  an  advance  notice  of 
proposed  rulemaking  concerning  the 
possibiUty  of  proposing  special  fuel 
integrity  requirements  for  vehicles  using 
compressed  natura^ga8  (CNG)  and 
liquefied  petroleum  gas  (LPG).  Today's 
notice  proposes  to  establish  a  new 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  spvecifying  performance 
requirements  for  CNG  fuel  tanks  and 
vehicles  using  CNG  as  a  fuel.  The 
proposed  standard  is  based  on  the 
FMVSS  301,  with  additional 
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requirements  that  apply  to  the  fuel  tank 
alone.  In  addition  to  requesting 
comments  on  the  proposed  standard, 
NHTSA  is  requesting  comment  on 
whether  vehicles  using  LPG  as  a  fuel 
should  be  subject  to  similar 
requirements.  Finally,  NHTSA  is 
requesting  comment  on  whether  it 
should  make  the  proposed  requirements 
for  CNG  vehicles  applicable  to  all 
vehicles  designed  to  be  powered  by  a 
gaseous  fuel,  such  as  liquefied  natural 
gas  or  hydrogen. 

DATES:  Comments  on  this  notice  must  be 
received  by  the  agency  no  later  than 
March  22. 1993. 

Proposed  effective  date:  If  adopted, 
the  amendments  to  the  Code  of  Federal 
Regulations  would  become  effective  30 
days  after  publication  of  the  final  rule. 

Under  those  amendments,  CNG  tanks 
manufactured  on  or  after  September  1 , 
1994  would  be  required  to  comply  and 
CNG  vehicles  manufactured  on  or  after 
September  1, 1994  would  be  required  to 
comply. 

AOMESSES:  Comments  on  this  notice 
should  refer  to  the  above  docket  and 
notice  number  and  be  submitted  to: 
Docket  Section,  National  Highway 
Traffic  Safety  Administration,  room 
5109,  400  Seventh  Sti^et,  SW., 
Washington,  DC  20590.  Telephone: 
(202)  366-5267.  Docket  hours  are  9:30 
a.m.  to  4  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gary  R.  Woodford.  NRM-01.01,  Special 
Projects  Staff.  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Stiwt,  SW.,  Washington,  DC  20590 
(202-366-4804). 
SUPPt.EMENTARY  INFORMATION: 

I.  Background 

A.  Standard  No.  301 

FMVSS  No.  301.  Fuel  System 
Integrity,  specifies  performance 
requirements  for  vehicles  that  use  fuel 
writh  a  boiling  point  above  32  degrees 
Fahrenheit.  The  purpose  of  the  standard 
is  to  reduce  deaths  and  injiu-ies  from 
fires  that  result  firom  fuel  spillage  during 
and  after  motor  vehicle  crashes.  The 
standard  applies  to  passenger  cars. 
multipurpose  passenger  vehicles 
(MPV's),  trucks,  and  buses  with  a  gross 
vehicle  weight  rating  (GVWR)  of  10,000 
pounds  or  less,  and  to  school  buses. 
However,  since  CNG  and  LPG  have  a 
boiling  point  below  32  degrees,  vehicles 
manufactured  to  use  only  CNG  or  LPG 
as  a  fuel  are  not  subject  to  Standard  301. 

Standard  301  limits  the  amount  of 
fuel  spillage  from  the  vehicle  during 
and  after  a  barrier  crash  test  and  (except 
for  large  school  buses,  Le..  those  over 
10,000  pounds  GVWR)  a  static  rollover 


test.  Large  school  buses  are  impacted  by 
a  moving  contoured  barrier  at  any  point 
and  angle. 

Fuel  spillage  must  not  exceed  the 
following  limits.  In  the  fixed  or  moving 
barrier  tests,  from  the  vehicle's  impact 
with  the  barrier  until  the  vehicle  has 
ceased  motion,  spillage  must  not  exceed 
one  oimce;  for  the  five  minute  period 
after  the  vehicle  ceases  motion,  spillage 
must  not  exceed  five  ounces;  and  for  the 
following  25-minute  period,  spillage 
during  any  one-minute  interval  must 
not  exceed  one  oiuice.  In  the  static 
rollover  test,  fuel  spillage  fi'om  the  onset 
of  rotational  motion  cannot  exceed  five 
ounces  for  the  first  five  minutes  of 
testing  at  each  successive  90  degree 
increment.  For  the  remaining  testing 
period,  at  each  increment  of  90  degrees, 
fuel  spillage  cannot  exceed  one  ounce 
during  any  one-minute  interval. 

B.  Characteristics  of  CNG  and  LPG 

Natural  gas  is  a  vapor  at  standard 
temperature  and  pressure,  0  degrees 
Celsius  and  101.4  kiloPascals  (kPa)  (32 
degrees  Fahrenheit  and  14.7  pounds  per 
square  inch  (PSI)),  and  is  Hghter  than 
air.  When  used  as  a  motor  fuel,  natural 
gas  is  typically  stored  on-board  a 
vehicle  in  cylindrical  tanks  at  a  pressure 
of  approximately  20,684  kPa  gauge 
pressure  (3.000  pounds  per  square  inch 
gauge,  psig).  Natural  gas  is  kept  in  this 
compressed  state  to  increase  the  amount 
that  can  be  stored  on-board  the  vehicle, 
thus  increasing  the  vehicle's  driving 
range.  CurrenUy,  there  are  about  30,000 
CNG  vehicles  operating  in  the  United 
States. 

Liquefied  petroleum  gas  (LPG)  is  a 
vapor  at  standard  temperature  and 
pressure  but  is  heavier  than  air.  When 
used  as  a  motor  fuel,  LPG  is  also  stored 
on-board  a  vehicle  in  cylindrical  tanks. 
Unlike  CNG.  however.  LPG  is  stored  at 
a  relatively  low  gauge  pressure  of  1,724 
Kpa  (250  psig).  At  that  pressiue,  LPG 
exists  as  liquid.  Because  of  LPG's  lower 
storage  pressure  on-board  vehicles,  as 
compared  to  that  of  CNG,  LPG  presents 
a  lower  potential  safety  risk  due  to 
explosion.  Indeed,  LPG  has  been  used  as 
a  motor  fuel  for  over  60  years  and  has 
raised  few  safety  problems.  Currently, 
there  are  approximately  300.000  LPG 
vehicles  operating  in  the  United  States. 

C  Alternative  Motor  Fuels 

Alternative  fuel  vehicles  have  not 
been  numerous  to  date.  However,  recant 
Federal  legislation,  as  well  as  the  need 
to  meet  environmental  and  energy 
security  goals,  %vill  lead  to  increased 
production  and  use  of  those  vehicles. 


1.  Clean  Air  Act  Amendments 

The  Clean  Air  Act  Amendments  of 
1990,  which  established  Clean  Fuel 
Requirements,  should  encourage  the 
further  use  of  CNG.  These  amendments 
treat  fuel  type  and  content,  along  with 
vehicle  tedmology,  as  a  potential  source 
of  emission  reductions.  The  Clean  Air 
Act  Amendments  call  for  many 
progreims  including  the  Clean-Fueled 
Fleets  Program  which  applies  to  some 
business,  utility  and  government  Qeets 
and  requires  a  specified  percentage  of 
vehicles  purchased  for  tlie  fleets  to  meet 
lower  emission  standards  than  those 
appUcable  to  conventional  vehicles. 
This  program  alone  is  expected  to 
substantially  increase  the  number  of 
low-polluting  vehicle/fuel  combinations 
in  use.  Similarly,  the  Urban  Buses 
Program  and  the  California  Pilot 
Program,  both  designed  to  encourage 
production  of  clean  fuels  and  vehicles, 
are  expected  to  significantly  increase 
the  number  of  vehicles  designed  to  use 
alternative  motor  fuels. 

2.  Alternative  Motor  Fuels  Act 

Under  the  Alternative  Motor  Fuels 
Act  of  1988.  the  Department  of  Energy 
is  conducting  demonstration  programs 
to  encourage  use  of  alternative  motor 
fuels.  The  alternative  fuels  include 
natural  gas,  methanol,  and  ethanol.  The 
Federal  Transit  Administration  (FTA)  of 
the  Department  of  Transportation  is  also 
encouraging  the  use  of  alternative  fuels 
by  local  transit  authorities. 

The^temative  Motor  Fuels  Act 
further  encourages  the  use  of  alternative 
fuels  by  specifying  that  any  new 
passenger  automobile  which  meets  the 
applicable  range  of  operation  criteria,  as 
well  as  the  other  criteria  in  the 
Alternative  Motor  Fuels  Act,  will  have 
its  fuel  economy  calculated  according  to 
a  special  mileage  enhancing  procedure. 
By  facilitating  a  manufacturer's 
compliance  with  applicable  Corporate 
Average  Fuel  Economy  Standards,  that 
Act  thus  encourages  the  production  of 
dual  energy  passenger  automobiles. 

The  range  of  operation  criteria  was 
established  by  NHTSA  in  a  final  rule 
establishing  minimimi  dri\'ing  range 
criteria  for  dual  energy  passenger 
automobiles  (April  26, 1990;  55  FR 
17611).  Dual  energy  passenger 
automobiles  are  those  capable  of 
operating  on  an  alternative  fuel  as  well 
as  on  gasoline  or  diesel  fuel.  The 
minimum  driving  range  for  dual  energy 
passenger  automt^iles  operating  on 
alcohol  and  petroleum  fuel  is  200  miles; 
the  one  for  dual  energy  passenger 
automobiles  operating  on  natural  gas 
and  petroleum  fuel  is  100  miles. 


3.  Energy  Policy  Act  of  1992 

While  the  agency  was  formulating  this 
rulemaking,  Congress  enacted  the 
Ener^  Policy  Act  of  1992.  A  provision 
in  the  Act  states  that  the  Secretary  of 
Transportation  shall  within  3  years  after 
enactment  promulgate  rules  setting  forth 
safety  standards  in  accordance  with  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  of  1966  applicable  to  all 
conN^ersions.  (section  507(o)(2)(B)) 

NHTSA  believes  that  by  proposing  to 
establish  a  new  safety  standard 
specifying  performance  requirements  for 
CNG  fuel  tanks  and  ^oUciting  comment 
about  vehicles  powered  by  other 
alternative  fuels,  the  agency  is  acting  to 
satisfy  the  Congressional  mandate  in 
§  507  with  respect  to  the  conversion  of 
new  vehicles.  The  agency  notes  that  it 
may  be  necessary  to  conduct  additional 
rulemaking  to  satisfy  the  Congressional 
mandate  related  to  the  conversion  of  in- 
use  vehicles  to  alternative  fuel  vehicles. 

D.  Advance  Notice  of  Proposed 
Rulemaking 

Due  to  its  expectation  about 
increasing  numbers  of  vehicles  using 
gaseous  fuels  and  its  concerns  about  the 
safety  of  these  vehicles,  NHTSA 
published  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  on  the 
fuel  system  integrity  of  vehicles  using 
CNG  and  LPG  (55  FR  41561,  October  12. 
1990).  NHTSA  requested  comments  on 
whether  the  agency  should  establish  a 
safety  performance  standard  for  the  fuel 
system  integrity  of  vehicles  using  CNG 
or  LPG  as  a  motor  fuel. 

hi  the  ANPRM.  NHTSA  stated  that  the 
potential  safety  problems  concerning 
fuel  system  integrity  of  vehicles  using 
CNG  or  LPG  as  a  motor  fuel  could  be 
divided  into  three  categories.  The 
categories  were  (1)  crash  integrity  of 
vehicle  fuel  systems;  (2)  integrity  of  fuel 
storage  containers;  and  (3]  pressure 
relief  .for  storage  containers. 

NHTSA  received  28  written 
comments  on  the  ANPRM  from  a  variety 
of  groups.  Fourteen  commenters  either 
expressed  general  support  for  a  Federal 
motor  vehicle  safety  standard  spedfying 
fuel  system  integrity  requirements  for 
CNG  vehicles,  or  recommended  specific 
approaches  to  regulating  the  safety  of 
these  vehicles.  For  example,  the 
hisurance  Institute  for  Highway  Safety 
(IIHS)  recommended  that  NHTSA 
establish  a  safety  standard  with  a  level 
of  performance  comparable  to  that  of  the 
current  Standard  No.  301. 

Other  coomientars  opposed  such 
requirements.  One  of  these  commoiters, 
the  Motor  Vehicle  Manufacturers 
Association  (MVMA).  asserted  that  there 
was  no  cleariy  established  safety  need 


and  stated  that  any  NHTSA  rulemaking 
was  nremature. 

Below,  NHTSA  discusses  general 
comments  in  the  three  major  areas. 
Comments  relating  to  specific  aspects  of 
the  ANPRM  are  discussed  in  the  next 
section  of  this  preamble,  entitled 
"Agency  ProposaL" 

1 .  Crash  Integrity— Vehicle  Fuel    , 
Systems  | 

Given  that  CNG  is  stored  in  a  vehicle 
under  relatively  high  pressure.  NHTSA 
stated  its  ooncem  in  the  ANPRM  about 
the  potential  for  fuel  leakage  and 
catastrophic  fire  or  explosion  in  a  crash. 
NHTSA  further  stated  that  the  location 
and  safe  performance  of  fuel  lines  and 
fittings,  niel  components,  fuel  storage 
cylinders,  and  the  mounting  hardware 
for  these  components  should  be  such 
that  the  fuel  leakage  is  minimized 
during  and  after  a  crash. 

In  the  ANPRM,  NHTSA  discussed 
three  options  to  assure  a  minimum  level 
of  safety  performance  in  a  crash.  The 
first  option  was  a  performance  standard 
comparable  to  the  current  Standard  No. 
301.  The  second  option  was  a  standard 
consisting  of  selected  portions  of  the 
National  Fire  Protection  Association's 
(NFPA)  Standard  for  Compressed 
Natural  Gas  (CNGj  Vehicular  Fuel 
Systems,  1988  edition  (NFPA  52).  NFPA 
52  is  a  voluntary  industry  guideline  and 
contains  sections  concerning  engine  fuel 
systems  for  vehicles.  The  third  option 
was  a  standard  consisting  of  selected 
portions  of  the  American  Gas 
Association  (AGA)  Laboratories 's 
Requirements  for  Natural  Gas  Vehicle 
(CNGJ  Conversion  Kits.  No.  1-85, 
August  20. 1985.  The  AGA  requiremmts 
apply  to  on-board  CNG  equipment 
designed  to  operate  a  dual  fuel  gasoline/ 
CNG  vehicle  or  dedicated  CNG  vehicle 
and  form  the  basis  for  an  AGA  program 
to  certify  natural  gas  vehicle  conversion 
systems.  Under  this  option,  NHTSA 
would  use  the  portions  of  the  AGA 
requirements  relevant  to  the  safe 
performance,  location,  and  securement 
of  fuel  system  components  and  storage 
cylinders. 

Six  commenters  supported  a  standard 
similar  to  Standard  No.  301.  In  addition, 
the  MVMA.  GM,  Ford,  and  Chrysler 
stated  that  if  NHTSA  decided  to  regulate 
CNG  fuel  system  integrity,  they  would 
prefer  a  standard  similar  to  Standard 
No.  301.  Navistar,  GM,  and  Ford  stated 
that  the  NFPA  52  and  AGA  1-85 
standards,  while  appropriate  as  design 
guidelines,  are  not  appropriate  for 
regulatory  requirements.  These 
commenters  asserted  that  the  NFPA  and 
AGA  standards  are  too  design-restrictive 
and  ix>t  structurod  to  provide  craah 
integrity.  Other  commenters.  sadi  as 


Flexible  Corporaticn  and  O^ 
Pitt^mrgh,  suggested  that  NHTSA  adopt 
standardbs  based  on  both  Standard  No. 
301  and  NFPA  52.  These  commenters 
suggest  that  the  design-oriented 
specifications  of  NFPA  52  address  many 
safety  concerns  and  have  been  used  m 
an  engineering  guideline  for  the 
development  of  many  existing  CNG 
vehicles.  Although  they  believe  the 
NFPA  standard  should  be  supplemented 
with  crash  test  requirements  resembling 
Standard  No.  301,  these  commenters 
suggest  that  the  adoption  of  NFPA  52 
would  provide  consistency  and  alleviate 
confusion  for  existing  Q^'G  vehicle 
manufecturers.  Three  commenten 
(NFPA,  Ocean  Phoenix,  and  Oklahoma 
Gas)  stated  that  NHTSA  should  adopt 
only  NFPA  52  requirements.  NFPA 
strongly  believes  that  the  NFPA  52 
requirements  completely  address  the 
safety  concerns  associated  with  CNG 
systems.  These  commenters  also  noted 
that  adoption  of  the  existing  NFPA  52 
would  promote  consistency,  as  well  as 
minimize  leadtimes  and  compUanoa 
costs  for  manufacturers. 

2.  Integrity— CNG  Fuel  Tank 

hi  the  ANPRM,  NHTSA  stated  that 
additional  performance  requirements 
may  be  appropriate  for  the  fuel  storage 
container,  or  tank.  CNG  is  stored  on- 
board a  vehicle  in  cylindrical  containers 
at  between  approximately  16,547  kPa 
and  24321  IdPa  gauge  pressure  (2,400 
and  3,600  psig).  llie  fuel  is  stored  in 
this  compressed  state  so  that  there  is 
sufficient  fuel  capacity  to  achieve  a 
vehicle  driving  range  comparable  to  that 
achievable  writh  conventional  fuels.  This 
relativaly  high  storage  pressure  for  CNG 
could  greatly  increase  Uie  ma^itude  of 
any  fira,  however,  because  such  hi^ 
pressure  would  increase  the  force  with 
which  the  stored  energy  in  the  fuel  tank 
was  forced  (through  a  rupture)  onto  any 
fire  resulting  bom  a  crash.  Thus,  the 
agency  stated  in  the  ANPRM  its 
tentative  belief  that  the  integrity  of  the 
storage  tanks  is  critical  for  vehicle 
safety. 

NHTSA  also  discxissed  options  in  the 
ANPRM  for  ensuring  that  containers 
used  to  store  CNG  as  a  motor  fuel  have 
a  minimum  level  of  strength  and 
durability.  NHTSA  su^ested  that  the 
CNG  storage  container  strength  and 
durabiUty  requirements  could  be  based 
on  standards  which  the  Department  of 
Transportation's  Research  and  Special 
Programs  Administration  (RSPA)  has 
established  for  cyUnders  used  to 
transport  hazardous  materials. 

Commenters  supported  having 
container  requirements.  Five 
commenters  (CGA.  SO.  CNG  Cyhnder, 
nHS.  end  Flexible)  recommended  that 
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NHTSA  adopt  ihe  cunent  RSPA       ' 
regulations.  Three  othw  commenters 
(NFPA.  Ocean  Phoenix,  and  CNG 
Pittsburgh)  commented  favorably  on  the 
RSPA  regulations,  as  well  as  voluntary 
standards  of  various  organizations. 

3.  Pressure  Relief— Fuel  Storage  Tank 

As  discussed  above,  CNG  is  stored  on- 
board a  vehicle  in  cylindrical 
containers,  or  tanks,  at  a  relatively  high 
pressure  of  about  20,684  kPa  gauge 
pressure  (3000  psig).  In  the  event  of  a 
fire  resulting  from  a  crash,  the 
temperature  of  the  tank  and  its  contents 
could  increase,  causing  a  corresponding 
increase  in  pressiue.  In  such  a  case,  the 
pressure  within  the  tank  could  cause  it 
to  burst;  high  temperatures  could  also 
weaken  the  tank  to  the  point  of  rupture. 

In  light  of  these  concerns,  NHTSA 
stated  in  the  ANPRM  that  CNG  storage 
tanks  should  have  a  means  of  pressure 
relief.  The  pressure  relief  system  would 
allow  venting  of  the  tank  contents  at  a 
controlled  rate  and  thus  would 
signihcantly  reduce  the  possibility  of 
the  tank  bursting  and  explosively 
releasing  its  contents.  In  the  ANPRM, 
NHTSA  also  stated  that  pressure  relief 
may  be  needed  to  prevent  overhll 
during  refueling  operations. 

Current  RSPA  regulations  (49  CFR 
173.34(d))  require  cylinders  used  to 
transport  CNG  to  have  a  pressiue  relief 
device  capable  of  preventing  rupture  of 
a  fully-charged  cylinder  under  fire 
conditions.  As  these  requirements  are 
specifically  designed  for  a  fully-charged 
cylinder,  however,  they  may  not  be 
adequate  for  ensuring  (he  safe 
performance  of  a  partially  charged 
cylinder  which  may  require  more  time 
for  the  pressure  of  its  contents  to 
increase  sufficiently  to  activate  the 
pressure  relief  device.  If  a  partially- 
charged  cylinder  is  exposed  to  heat 
during  this  time,  the  cylinder  could 
weaken  and  fail  before  the  relief  device 
is  activated.  In  the  ANPRM,  NHTSA 
requested  information  on  whether  CNG 
cylinders  used  in  motor  fuel 
applications  should  be  equipped  with  a 
pressure  relief  system  capable  of 
preventing  cyUnder  rupture,  under  fire 
conditions,  at  all  hll  levels. 

Eleven  commenters  addressed  the 
issue  of  pressure  relief.  Seven 
commenters  supported  NHTSA 's 
establishing  requirements  for  pressure 
relief.  NGVC  advocated  use  of  its 
industry  working  group's  standard  for 
CNG  fuel  storage  containers,  instead  of 
a  NHTSA  safety  standard.  Three 
commenters  opposed  pressure  relief 
requirements.  One  of  these  commenters. 
Ford,  added  that  NHTSA  should 
consider  performance-oriented 
requirements  if  the  agency  considers 


pressure  relief  requirements  to  be 
essential. 

II.  Agency  Proposal 

After  considering  the  comments  on 
the  ANPRM,  NHTSA  has  decided  to 
propose  a  rule  to  address  the  fuel 
system  integrity  of  vehicles  using  CNG. 
NHTSA  does  not  agree  with  the 
commenters  who  asserted  that  there  is 
no  safety  need  for  the  rulemaking  or  that 
the  rulemaking  is  premature.  Since  only 
about  30,000  CNG  vehicles  currently 
operate  in  the  United  States,  NHTSA 
would  not  expect  there  to  be  extensive 
crash  data.  As  explained  above, 
however,  the  number  of  CNG  vehicles  is 
expected  to  increase  substantially  in  the 
future. 

Given  the  safety  concerns  associated 
with  CNG  fueled  vehicles,  the  agency 
tentatively  concludes  that  appropriate 
safety  requirements  should  be  issued 
before  the  increase  in  those  vehicles 
occurs.  NHTSA  has  tentatively 
concluded  that  the  high  pressure  at 
which  CNG  is  stored  on-board  a  vehicle 
makes  it  necessary  to  assure  the  safety 
of  those  vehicles  through  a  fuel  system 
integrity  standard. 

CNG  cylinders  can  present  a 
significant  risk  to  motor  vehicle  safety 
because  they  contain  highly  flammable 
fuels  which  are  stored  under  high 
pressure.  Due  to  the  pressure,  the 
cyhnders  are  continuously  operated  at 
very  high  levels  of  stress.  Potential 
safety  problems  hom  these  conditions 
can  be  addressed  by  specifying  the 
materials  used,  controlling  the  design, 
or  setting  performance  requirements  for 
the  cylinders.  These  requirements  are 
derived  while  considering  factors  such 
as  embrittlement,  corrosion,  stress 
corrosion  cracking,  corrosion  fatigue, 
general  fatigue,  and  mechanical  damage. 
These  factors  can  degrade  the  cylinders 
throughout  their  service  life.  Because 
these  factors  are  time  dependent, 
performance  tests  which  are  conducted 
when  the  cylinders  are  first 
manufactured  may  not  detect  problems 
with  the  cylinders  that  could  occur  ten 
to  fifteen  years  into  their  life.  The 
agency  strongly  encourages 
manufacturers  of  these  cylinders  to 
consider  these  time  dependent 
degradation  factors  in  their  design. 
NHTSA  cannot  require  that  the 
cylinders  be  subject  to  periodic 
inspection  during  their  life,  since  the 
agency's  aulhorily  to  regulate  these 
vehicles  is  limited  to  their  initial 
manufacture.  However,  the  agency  urges 
that  the  cylinders  be  designed  to  resist 
these  degradation  factors  for  their  entire 
service  life,  so  that  at  the  end  of  the 
cylinder  service  life,  adequate  margin  of 
safety  on  burst  strength  is  provided. 


After  considering  the  ANPRM 
comments,  NHTSA  has  decided  to  base 
the  proposed  requirements  on  Standard 
301  because  the  agency  has  tentatively 
concluded  that  these  requirements 
would  effectively  limit  fuel  leakage 
during  crashes  and  post-crash  fires. 
Further,  IIHS  commented  on  the 
ANPRM  that  manufacturers  currently 
have  the  facilities,  technology,  and 
expertise  to  comply  with  a  CNG  vehicle 
safety  standard  based  on  Standard  301. 
NHTSA  tentatively  agrees  with  that 
assessment. 

NHTSA  has  tentatively  concluded 
that  the  proposed  rule  would  provide 
passengers  of  CNG  vehicles  a  level  of 
safety  comparable  to  that  provided 
passengers  of  vehicles  fueled  by 
gasoline  or  diesel  fuel.  NHTSA  does  not 
believe  that  this  proposed  rule  would 
slow  the  development  and  marketing  of 
CNG  vehicles.  To  the  contrary,  it  would, 
if  adopted  as  a  final  rule,  increase 
consumer  confidence  concerning  safe 
performance  of  the  fuel  systems  in  CNG 
vehicles. 

NHTSA  believes  that  this  proposed 
rule  is  consistent  with  the  provisions  in 
the  Clean  Air  Act  Amendments  of  1990. 
Section  247(e)  of  the  Clean  Air  Act 
states  that  DOT  "shall,  if  necessary, 
promulgate  rules  under  applicable 
motor  vehicle  laws  regarding  the  safety 
of  vehicles  converted  from  existing  and 
new  vehicles  to  clean-fuel  vehicles."  In 
addition,  section  250  of  the  Qean  Air 
Act  states  that  DOT  "shall,  in 
accordance  with  the  [National  Traffic 
and  Motor  Vehicle  Safety  Act  of  1966), 
promulgate  applicable  regulations 
regarding  the  safety  and  use  of  fuel 
storage  cylinders  and  fuel  systems, 
including  appropriate  testing  and 
retesting,  in  conversions  of  motor 
vehicles." 

NHTSA  discusses  below  the  details  of 
the  proposed  standard,  and  in 
particular,  the  ways  in  which  it  differs 
from  current  Standard  301. 

A.  Summary  of  Proposed  Rule 

NHTSA  is  proposing  a  standard 
which  would  apply  to  both  motor 
vehicles  and  items  of  motor  vehicle 
equipment. 

As  a  "vehicle"  standard,  it  would 
specify  fuel  leakage  limitations  for 
school  buses  and  for  vehicles  10,000 
pounds  or  less  GVWR  using  CNG  as 
motor  fuel.  It  would  also  require 
vehicles,  regardless  of  GVWR,  that  are 
manufactured  with  a  CNG  fuel  tank  to 
be  equipped  with  a  tank  that  meets 
proposed  specifications  for  taidc 
integrity.  Since  CNG  is  a  vapor  and  not 
a  liquid,  the  fuel  leakage  limitations  for 
the  vehicle  standard  would  be  stated  in 
terms  of  fuel  pressure  drop.  Fuel 


presBiae  would  be  meastired  during  and 
nfter  a  batrier  crash  test,  as  liquid 
leakage  is  measured  in  Standard  301. 

The  proposed  amount  of  permissible 
&el  pressure  drop  is  based  an  the 
volume  of  leaked  CNG  that  is  equivalent 
in  energy  content  to  the  amount  of 
gasoline  leakage  permitted  by  Standard 
301.  NHTSA  is  proposing  to  use  the 
energy  equivalence  of  gasoline,  instead 
of  diesel  or  any  other  301  fuel,  becsuse 
gasoline  is  the  most  common  motor  fuel. 
The  tanks  would  be  tested  full,  using 
nitrogen  «s  the  test  gas.  As  discussed  in 
more  dstul  below,  NHTSA  has 
tentatively  concluded  that  nitrogen  is 
safer  than  CNG  as  a  test  substance,  but 
suf&ciffiitly  similar  to  CNG  in  important 
respects. 

As  an  "equipment"  standard,  the  new 
staodanl  would  specify  performance 
requirements  for  CNG  fiial  tanks 
manufactured  far  motor  vehicles, 
iocliiding  afiennaricet  tanks.  The 
standafd  %vouid  define  "CNG  fuel  tank" 
as  aay  container  desired  to  store  CNG 
as  motor  iuel  on-board  a  motor  vehicle. 

The  proposed  equipn>ent  performance 
requinements  are  twofold.  First,  they 
regulate  the  strength  and  durability  of 
the  CNG  fual  "tack."  or  container,  by 
specifying  limits  an  tank  leakage  and 
deiomiation  in  a  pressure  cycling  test 
and  a  pressure  burst  test.  The  pressure 
cycling  test  is  intended  to  ensure  that 
the  tawc  is  capable  of  sustaining  the 
cyclic  loads  imposed  on  it  by  refueling. 
7^  burst  test  is  intended  to  ensure  that 
the  tank,  or  container,  is  capable  of 
operating  at  the  pressures  for  which  it 
was  designed,  with  some  margin  of 
sa£ety. 

Second,  the  equipment  requirements 
would  Tegulate  how  the  tank  may 
"vent,"  i.a,  expel,  its  contents  imder 
specified  conditions  of  elevated 
temperature  and  pressure.  The  notice 
proposes  tb^  when  subjected  to  a 
controlled  bonfire  test,  the  tank  must 
vent  its  contents  through  a  pressure 
relief  device.  NHTSA  tentatively 
concludes  that  the  requirement  would 
help  reduce  the  possibility  that  the  tank 
may  explode  during  refueling,  or  when 
exposed  to  fire  in  a  crash. 

B.  Vehicle  Bequirements 

1.  Applicabihty  of  the  Proposed  Vehicle 
Requirements 

Th*  vehicle  requirements  would 
apply  to  vehicles  manufactured  to 
operate  aaa  CNG  only  ("dedicated"  CNG 
vehicles),  and  to  vehicles  manufactured 
to  operate  on  CNG  and  gasoline  or 
diesel  fuel  ("dual-fuel"  CNG  vehicles). 

GVWR.  The  limits  on  fuel  leakage 
MTould  apply  to  passenger  cars,  and  to 
multipurpose  passenger  vehicles. 


tnuds,  and  buses  with  a  GVWR  of 
10,000  pounds  or  less.  They  would  also 
apply  to  school  buses,  regardless  of  their 
GVWR.  These  vehicles  are  the  same 
vehicle  types  currandy  ooveied  by 
Standard  301. 

NHTSA  has  tantitivefy  conduded 
that  it  would  be  inappropriate  to  sppfy 
the  fuel  leakage  Umits  to  CNG  vehkdaa. 
other  than  school  buses,  that  hav«  a 
GVWR  greater  than  10,000  pounds.  The 
fuel  ieakage  limits  are  measured  in  a 
barrier  crash  test  Except  for  school 
buaes,  v^icles  with  a  GVWR  of  more 
than  10,000  pounds  using  gasoline  or 
diesel  fuel  are  not  subject  to  the 
requireaaants  ol  Standard  301.  Fuitiiar. 
NHTSA  does  not  currently  requiM  any 
barrier  aasti  tests  of  v^iicles  ov«r 
10,000  poiinds  in  any  safety  standard. 

NHTSA  notes  that  Transport  Canada's 
CNG  hial  system  integrity  standard 
includes  all  motor  vehicles  with  a 
GVWR  over  10.000  pounds.  NHTSA 
further  notes  that  some  commsnters 
stated  they  believe  that  in  the  near 
futuie.  CNG  will  primarily  be  used  for 
vehiclee  with  a  GVWR  over  10.000 
pounds.  Accordingly,  NHTSA  requests 
comment  xm  whether  such  vehicles 
should  be  subject  to  the  proposed  fiial 
pressure  drop  limitations. 

Any  CNG-rueled  motor  vehicle, 
regardless  of  GVWR,  would  be  required 
to  be  ec^pped  with  CNG  storage 
containers  that  meet  the  proposed 
container  requirements. 

Dual-fuel  vehicles,  hi  the  ANPRM. 
NHTSA  discussed  whether  dual-fuel 
vehicles  should  be  treated  differently 
than  dedicated  CNG-fueled  vehicles. 
General  Motors  and  the  National  Fire 
ProtectioD  Association  stated  that  there 
was  no  need  for  special  requirements  for 
dual-fuel  vehicles.  Thomas  Built  Buses, 
Washington  State,  Ford,  and  Flexible 
reconunended  that  dual-fuel  vehicles 
have  separate  fuel  system  integrity  tests 
based  on  the  fiiels  used  in  the  particular 
vehicle. 

After  considering  comments.  NHTSA 
has  tentatively  concluded  that  the 
energy  equivalency  of  the  permissible 
hiel  leakage  from  dual-fuel  vehicles 
should  be  the  same  as  that  for  dedicated 
vehicles.  NUTSA  disagrees  with 
commenters  who  suggest  that  dual-fuel 
vehicles  be  tested  once  under  ciurent 
Standard  301  as  though  they  operated 
only  on  gasoline  or  diesel  fuel  and  a 
second  time  under  the  proposed  CNG 
standard  as  though  they  operated  only 
on  CNG.  If  the  agency  were  to  adopt  this 
suggestion,  it  would  result  in  an 
allowable  level  of  total  fuel  leakage  for 
dual-fuel  vehicles  that  is  twice  what  is 
currently  permitted  imder  either  current 
Standard  301  or  what  the  agency  is 
contemplating  estabUshing  imder  the 


proposed  CNG  standard  far  dedicated 
vahicles.  Since  a  real  world  crash  oould 
cause  both  fual  systems  to  leak,  the 
agency  believes  that  safety  oonoems 
associated  with  dual-fuel  vehicles  an 
moat  appropriately  addressed  by 
establishing  a  single,  ov«rall  fuel 
leakage  limit  that  applies  to  the 
oonbined  energy  equivalency  of  the 
amount  of  both  types  of  fuel  leaked  in 
a  single  crash  teat  Thus,  a  d«Ml-fuel 
CNG  v^riiicla  wottld  be  subjected  to  a 
single  crash  test,  and  the  fuel  leakage 
rapraeenled  by  the  pressure  drop  of  the 
CNG  fuel  system,  coupled  with  any 
gasoline  or  diesel  fuel  leakage,  could  not 
axoeed  the  energy  equivalent  of  the 
amount  specified  in  the  proposed 
standard  for  a  dedicated  CNG  vehicle. 
TUa  is  the  same  energy  content  to  the 
amoimt  of  gasoUne  ourrentfy  allowed  to 
leak  under  Standard  301. 

Vehicles  manufactured  in  more  thaa 
one  stage.  In  comments  on  the  ANPRM. 
commenters  also  addressed  issues 
relating  to  the  application  of  a  CNG  fuel 
system  intej^tr  safety  standard  to 
vehicles  menuractiired  in  more  than  one 
stage.  NHTSA  tentatively  concludes  that 
it  would  be  practicable  for  final  stage 
manufacturers  of  multi-stage  vehicles  to 
comply  with  this  proposed  rule.  With 
regard  to  the  rehicle  requirements, 
NHTSA  notes  that  the  requirements  In 
this  proposed  rule  would  only  involve 
(hose  vwiides  correntfy  covered  under 
Standwd  901.  Final  stage  manufecturers 
of  BHihi -stage  gasoline  or  diesel 
powered  vehicles  are  already  subject  to 
Standard  301's  dynamic  crash  test 
requirements. 

With  regard  to  the  equipment 
paqxiirements,  NHTSA  does  not 
antkapato  any  compliance  difficulties 
for  final  stage  manufacturers.  Sncfa 
manufacturers  could  purchase  CNG  fuel 
tanks  Grom  equipment  manufacturers 
who  would  have  certified  the 
compliance  of  the  containers  with  the 
strangth.  durability,  and  pressure  relief 
raquirements  of  the  proposed  rule. 

Nevsrtiialess,  NifTSA  requests 
comment  on  the  agency's  tentative 
conclusion  that  final  stage 
manufacturers  could  comply  with  the 
proposed  requirements  and  provide  the 
requisite  level  of  aaisty.  NHTSA 
requests  that  commenters  explain  any 
potential  problems  final  stage 
manufacturers  would  face  in  compljring 
with  this  proposed  rule.  If  any 
commenter  believes  the  proposed 
requirements  are  impracticable,  &e 
commenter  should  explain  the  basis  ba 
that  belief,  especially  ^vea  the  current 
application  of  Standard  301  to  some 
multi-stage  vehicles. 

The  agency  is  interested  in  receiving 
information  from  incomplete  ¥<^iida 
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manufacturers  on  whether  they  plan  to 
manufacture  incomplete  vehicles  with 
CNG  fuel  systems.  NHTSA  is  also 
interested  in  receiving  information  from 
manufacturers  of  fuel  conversion  kits  on 
the  instructions  those  manufacturers 
provide  with  the  kit  to  persons 
converting  a  vehicle  from  gasoUne- 
powered  to  dedicated  CNG-powered,  or 
dual  fuel.  In  addition,  NHTSA  requests 
information  on  whether  devices  or 
designs  that  are  installed  on  a  gasoline- 
powered  vehicle  to  ensure  the  vehicle's 
compliance  to  Standard  301  can  be  used 
to  ensure  comphance  with  the 
dynamically-tested  requirements  for 
Q<}G  vehicles  proposed  today.  Finally, 
NHTSA  is  also  interested  in  obtaining 
information  from  final  stage 
manufacturers  and  alterers  on  the  types 
of  vehicles  they  might  produce  with 
CNG  fuel  systems,  including  the 
GVVVR's  of  the  vehicles. 

2.  Allowable  Leakage 

The  proposed  Q>JG  standard  would 
specify  limits  on  the  amount  of  fuel  that 
may  leak  frt)m  the  vehicle's  entire  fuel 
system.  The  amount  of  allowable  CNG 
leakage  for  a  dedicated  vehicle  would  be 
equivalent  in  energy  content  to  the 
amount  allowed  for  gasoline  in 
Standard  301.  CNG  leakage  from  the 
vehicle  would  be  measured  for  a  15- 
minute  period  following  a  barrier  crash 
test.  The  measurenrants  would  be  taken 
from  impact  until  the  vehicle  ceases 
motion,  for  the  subsequent  five  minute 
period,  and  every  minute  following  the 
five-minute  period,  up  to  10  minutes. 

NHTSA's  calculations  of  the 
equivalent  energy  content  and 
procedure  for  deriving  the  formulas  for 
allowable  CNG  leakage  are  contained  in 
a  memorandum  to  the  agency's  docket 
at  the  above  address. 

Limits.  NHTSA  proposes  that  the 
following  amounts  of  CNG  be  allowed  to 
leak  during  the  test  procedure. 
(Allowable  CNG  leakage  by  volume  is  at 
the  standard  temperature  and  pressure 
of  15.6  degrees  Celsius  and  atmospheric 
pressure.  101.4  kPa  (60  degrees 
Fahrenheit  and  14.7  psi).) 


McmMe  CNG  teakag« 
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be  determined  by  measuring  pressure 
loss  in  the  fuel  system,  the  approach 
which  Ford,  Chrysler,  and  Thomas 
suggested.  Ford's  comments  included  a 
formula  for  determining  CNG  leakage 
based  on  pressure  loss  and  a  supporting 
rationale  for  the  derivation  of  the 
formula.  Ford  also  suggested  allowing  a 
pressure  drop  which  would  correspond 
to  an  amount  of  gaseous  fuel  leakage 
having  the  energy  content  equivalent  to 
the  leakage  allowed  for  liquid  fuels 
under  Standard  301.  After  analyzing 
Ford's  comments,  NHTSA  is  proposing 
a  method  of  regulating  CNG  leakage  that 
is  consistent  with  Ford's  suggested 
approach.  The  difference  between  the 
two  methods  is  that  NHTSA  is 
proposing  to  measure  CNG  leakage  at 
specific  time  increments  during  the  test, 
whereas  Ford  suggested  measuring  total 
CNG  leakage  at  the  end  of  the  test 
period.  (Also,  as  discussed  further 
below,  the  suggested  Ford  procedure 
measured  leakage  from  the  CNG 
container  only,  while  NHTSA  is 
proposing  that  fuel  leakage  from  the 
entire  fuel  system  be  measured.) 

Under  NHTSA's  formula,  the  volumes 
of  CNG  leakage  specified  above  would 
translate  into  the  following  allowable 
pressure  drops  in  units  of  kPa  for  CNG 
fuel  systems: 


Volume  ot  CNG  leakage 

ParmlssK>le  pressure 
drop 

39.8  Irters  CNG 

13  72fr/V«) 

199  0  Itters  CNG 

68  6(T/Vps) 

NHTSA  is  further  proposing  that  the 
amount  of  leakage  (volume  loss  of  CNG) 


where,  T  =  Temperature  of  the  test  gas  in 
degrees  Kelvin,  stabilized  to  ambient 
temperature  prior  to  testing. 
Vf,  =  The  internal  volume  in  liters  of  the 
fuel  system  from  which  CNG  is  leaked. 

NHTSA  emphasizes  that  the  proposed 
amounts  are  absolute,  instead  of 
percentage  pressure  changes.  These 
pressure  drops  are  the  limiting  levels  for 
a  given  test  temperature  and  vehicle  fuel 
system  volume.  A  pressure  drop  of  the 
fuel  system  which  is  greater  than  the 
pressure  drop  determined  by  the 
applicable  formula  would  not  be  in 
compliance  with  the  proposed  standard. 
A  pressure  drop  less  than  or  equal  to  the 
drop  determined  by  the  applicable 
formula  would  be  in  compliance. 

The  agency  tentatively  concludes  that 
measuring  pressure  loss,  instead  of  the 
amount  of  gas  leaking,  addresses  the 
concerns  of  the  commenters  who 
believed  that  there  were  extreme 
difficulties  associated  with  measuring 
collected  gas  at  a  particular  location  on 
a  vehicle.  Further,  NHTSA  believes  that 
attempts  to  measure  leaking  gas  under 
high  pressure  could  endanger  test 
personnel. 


No  leakage.  In  the  ANPRM.  NHTSA 
discussed  the  option  of  allowing  no  fuel 
leakage  during  the  crash  test,  and  for  up 
to  30  minutes  after  motion  of  the  vehicle 
has  ceased.  Such  a  specification  appears 
consistent  with  Transport  Canada's 
standard  for  CNG  fuel  system  integrity, 
which  specifies  a  no  lecJcage 
requirement.  Transport  Canada's 
standard  does,  however,  allow  a  five 
percent  drop  in  pressure. 

NFPA,  Ocean  Phoenix,  Flexible, 
Thomas,  MVMA,  Navistar,  GM,  Ford, 
and  Chrysler  opposed  a  no-leakage 
requirement.  Commenters  stated  that 
any  gaseous  fuel  system  under  pressure 
will  allow  a  minimal  amount  of  leakage 
from  fittings  and  valves.  NFPA  stated 
that  standards  for  residential  and 
commercial  gas  equipment  allow  a  few 
cubic  centimeters  of  leakage  per  hour. 
Chrysler  and  Ford  stated  that  NHTSA 
allows  a  certain  amount  of  leakage  from 
liquid  fueled  vehicles  under  Standard 
301.  MVMA  added  that  it  knows  of  no 
method  for  proving  zero  gas  leakage. 
Ford  commented  that  although 
Transport  Canada  has  a  no-leakage 
requirement,  the  standard  does  not 
include  a  method  for  establishing  no 
leakage.  NFPA,  MVMA,  GM,  and  Ford 
suggested  that  NHTSA  establish  a 
minimal  leakage  level.  They  indicated 
that  NHTSA  could  base  this  level  on 
acceptable  leakage  levels  established  for 
residential  appliances  or,  NHTSA  could 
also  select  a  level  that  would  not 
present  a  flammable  mixture  for  a  given 
space.  MVMA  and  GM  said  that  NHTSA 
would  have  to  consider  temperature, 
pressure,  and  ambient  air  movement  in 
establishing  a  leakage  level  based  on 
flammability.  Alternatively,  Ford  and 
GM  suggested  that  NHTSA  set  allowable 
CNG  leakage  at  a  level  equivalent  in 
energy  content  to  that  permitted  for 
liquid  fuels  under  Standard  301.  Both 
commenters  stated  that  a  no-leakage 
requirement  would  be  impracticable 
and  unduly  restrictive,  given  that 
minimal  leakage  is  allowed  under 
Standard  301. 

After  considering  the  comments, 
NHTSA  decided  against  proposing  an 
absolute  prohibition  against  leakage. 
NHTSA  agrees  with  commenters  that 
any  gaseous  fuel  system  under  pressure 
can  be  expected  to  leak  minimal 
amounts  around  its  joints  and  fittings. 
Also,  a  no-leakage  requirement  would 
be  more  difficult  to  enforce,  since 
measuring  minuscule  losses  in  pressure 
would  require  highly  sensitive 
instruments.  While  leak  detectors  (e.g., 
sensing  devices)  can  identify  whether  a 
small  amount  of  gas  is  leaking,  they 
cannot  reliably  measure  the  amount  nf 
leakage. 
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NHTSA  further  tentatively  concludes 
that  the  amount  of  leakage  allowed  in 
this  proposed  rule  would  have  the  same 
safety  eftect  as  a  zero  leakage 
requirement.  NHTSA  reached  a  similar 
conclusion  with  regard  to  Standard  301 
when  the  agency  adopted  the  final  rule 
that  established  an  allowable  level  of 
liquid  fuel  leakage  during  that 
standard's  crash  test  (38  FR  22397; 
August  20. 1973).  In  that  case.  NHTSA 
concluded  that  limiting  fuel  spillage  to 
one  ounce  per  minute  for  the  hontal 
impact  and  static  rollover  tests  would 
effoclively  require  manufacturers  to 
desig.i  motor  vehicles  for  complete  fuel 
containment,  since  any  spillage  allowed 
by  dasign  could  well  exceed  the  limit  of 
the  standard.  NHTSA  also  concluded 
that  a  one  ounce  per  minute  spillage 
allowance  would  eliminate  concern 
over  the  few  drops  of  spillage  that  may 
be  unavoidable  in  a  fimctioning  system. 

Similarly  here,  NHTSA  believes  that 
allowing  a  minimal  amount  (equivalent 
in  energy  content  to  the  amount  of 
gasoUne  leakage  currently  allowed]  of 
CNG  leakage,  would  be  the  functional 
equivalent  of  a  zero  leakage  requirement 
in  terms  of  safety,  and  yet  would  also 
avoid  the  practicability  problems 
associated  with  an  absolute  no  leakage 
requirement.  Although  NHTSA 
tentatively  concludes  that  the  approach 
proposed  here  would  be  practicable  and 
adequate  to  ensure  safety,  NHTSA 
requests  comment  on  whether  a  basis 
other  than  the  equivalent  gasoline 
energy  content  should  be  used  to 
establish  the  allowable  level  of  CNG 
leakage  in  a  crash  test.  NHTSA  requests 
that  commenters  state  whether  they 
believe  there  to  be  a  more  appropriate 
basis  for  establishing  allowable  CNG 
leakage,  and  include  the  rationale  for 
their  suggested  level. 

Time  intervals.  NHTSA  is  proposing 
to  regulate  the  amount  of  CNG  leakage 
over  a  15-minute  period.  NHTSA  has 
tentatively  concluded  that  specifying 
this  period  would  be  appropriate  for  all 
CNG  vehicles  covered  by  this  proposed 
rule  because  any  CNG  that  would  leak 
from  the  fuel  system  would  do  so  within 
15  miinutes.  Thus,  15  minutes  is  enough 
time  to  measure  any  pressure  drop  that 
would  occur. 

However,  NHTSA  requests  comment 
on  the  appropriateness  of  its  proposal  to 
measure  CNG  leakage  at  specific  time 
increments  during  the  test.  The  agency 
is  proposing  this  method  because  it  is 
consistent  with  the  method  used  in 
meajjuring  liquid  fuel  leakage  under 
current  Standard  301.  However,  NHTSA 
recognizes  that  it  is  more  difficult  to 
accurately  measure  small  incremental 
amounts  of  pressure  drop,  such  as  those 
required  (1)  after  barrier  im.pact  and  the 


ceasing  of  vehicle  motion,  or  (2)  after 
one  minute  intervals.  Therefore,  NHTSA 
requests  comment  on  the  feasibility  and 
practicability  of  specifying  gaseous 
leakage  measurements  at  specific  time 
intervals.  NHTSA  is  particularly 
interested  in  information  on  the 
availability  of  devices  that  are  capable 
of  measuring  the  incremental  pressure 
changes. 

Alternatively,  as  suggested  by  Ford, 
the  agency  could  require  that  total  CNG 
leakage  be  measured  at  the  end  of  the 
test  period,  using  a  pressure  drop 
formula  similar  to  the  ones  derived 
above.  Using  that  procedure,  allowable 
pressure  drop,  expressed  in  kPa.  at  the 
end  of  the  15  minute  tost  period  would 
be:  Allowable  P„rop  =  219.S(T/Vfs) 

where,  T  =  Temperature  of  the  test  gas  in 
degrees  Kelvin,  stabilized  to  ambient 
temperature  prior  to  testing. 

VpS  =  The  internal  volume  in  liters  of  the  fuel 
system  from  which  CNG  is  leaked. 

Ford  stated  that  prolonged  release 
limits  are  less  important  for  gaseous 
fuels  which  dissipate  more  rapidly. 
NHTSA  requests  comment  on  the  safety 
consequences  of  allowing  cumulative 
leakage  to  be  measured  at  the  end  of  the 
test  period.  Also,  comments  are 
requested  on  Ford's  approach  as  applied 
to  dual-fuel  vehicles.  Under  today's 
proposal,  the  energy  content  of  the  total 
amount  of  fuel  leaked  from  the  dual-fuel 
vehicle  must  not  exceed  the  energy 
content  of  gasoline  leakage  permitted 
under  Standard  301.  Using  Ford's 
approach,  it  would  seem  that  the  energy 
content  of  the  leaked  CNG  (measured  at 
the  end  of  the  15  minute  period)  would 
be  added  to  that  of  the  total  amount  of 
diesel/gasoline  that  had  leaked  in  the 
different  time  intervals  of  the  test. 

Commenters  are  requested  to  provide 
a  supporting  rationale  in  discussing  the 
practicability  and  safety  consequences 
of  each  of  these  approaches  for 
measuring  allowable  CNG  fuel  leakage. 

Leakage  from  components  of  the  fuel 
system.  NHTSA  also  received  ANPRM 
comments  addressing  the  specific  fuel 
components  or  subsystems  from  which 
the  standard  should  allow  leakage,  and 
those  from  which  the  standard  should 
prohibit  leakage.  Navistar  stated  that  the 
standard  should  permit  some  negligible 
amount  of  leakage  from  valves  and 
fittings,  but  not  allow  leakage  from  high 
pressure  storage  containers.  GM.  Ford, 
and  Chrysler  suggested  that  fuel  system 
lines  downstream  of  the  fuel  storage 
containers  be  allowed  to  leak  partially 
or  totally,  but  that  the  standard  should 
permit  no  leakage,  or  only  a  small 
amount  of  leakage,  from  the  fuel  storage 
containers. 


NHTSA  has  tentatively  concluded 
that  the  allowable  CNG  leakage  level 
should  apply  to  the  vehicle's  entire  fuel 
system,  instead  of  only  to  the  fuel 
storage  containers.  The  proposed 
standard  would  define  "fuel  system"  as 
"All  components  used  to  store  or  supply 
CNG  to  the  vehicle's  engine." 
Accordingly,  under  the  proposal,  any 
shutoff  valve  at  the  fuel  storage 
container  would  be  in  the  open  position 
to  represent  vehicle  operation.  NHTSA 
believes  that  a  standard  which  permits 
limitless  leakage  from  the  fuel  Unes 
during  a  crash  test  could  raise  serious 
safety  concerns.  Under  Ford's  suggested 
approach,  for  example,  a  vehicle  with 
large  volume  fuel  lines  could  meet  the 
standard's  performance  requirements 
even  if  the  vehicle  emitted  an  amount 
of  CNG  greater  than  the  energy 
equivalent  amount  of  gasoline  allowed 
in  Standard  301. 

However,  NHTSA  requests  comment 
on  the  appropriateness  of  its  proposal  to 
include  the  entire  fuel  system  in 
measuring  allowable  leakage.  Under  this 
proposal,  vehicle  manufacturers  would 
have  to  know  the  internal  volume  of  the 
vehicle's  fuel  system  for  use  in  the 
pressure  drop  formula,  including  lines, 
components,  and  fuel  storage 
containers.  NHTSA  believes  that  this 
information  is  available  to 
manufacturers  through  design 
specifications,  or  that  it  could  be 
obtained  by  measuring  a  given  amount 
of  liquid  displaced  through  the  fuel 
system.  Commenters  are  requested  to 
provide  information  on  the 
practicability  of  this  approach. 

As  an  alternative,  the  agency  could 
require  measurement  of  allowable 
leakage  from  the  storage  containers 
only,  and  permit  any  amount  of  leakage 
from  fuel  lines  and  other  components 
downstream  of  the  storage  containers. 
Under  such  a  proposal,  a  shutoff  valve 
at  the  fuel  storage  containers  would  be 
in  the  closed  position  during  testing, 
and  manufacturers  would  have  to  know 
the  internal  volume  of  the  storage 
container  only.  However,  this  approach 
assumes  all  storage  containers  will  have 
a  shutoff  valve.  NHTSA  requests 
comments  on  that  assumption,  and  on 
the  safety  consequences  of  allowing 
unlimited  leakage  from  fuel  lines  and 
fuel  system  components  other  than  the 
fuel  storage  containers,  particularly  for 
vehicles  with  large  volume  fuel  lines. 

Commenters  are  requested  to  provide 
supporting  rationale  with  respect  to  the 
practicability  and  safety  consequences 
of  each  of  these  approaches  for 
measuring  allowable  fuel  leakage. 

Measuring  fuel  leakage.  NHTSA  has 
proposed  the  limits  on  pressure  loss 
anticipating  that  each  vehicle  subject  to 
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the  timits  will  be  manufactured  with  a 

mechanism  that  will  enable  the  agenf^ 
and  the  manufiactttrers  to  measure 
pressure  loss.  NHTSA  believes  nidi  a 
mechanism  would  probably  be  a  system 
of  pressure  gauges  or  fittings  (to  which 
NHTSA  coiud  attach  gauges  or  pressure 
transducers).  Since  under  today's 
proposal  the  limits  on  pressure  loss 
would  apply  to  the  entire  fuel  system, 
NHTSA  furthw  assumes  the  pressure 
gauges  or  fittings  would  be  installed  at 
particular  locations  in  the  fuel  system 
such  that  measurements  can  be  made  of 
any  leak  that  occurs  anywhere  within 
the  system.  Comments  are  requested  on 
that  assumption,  and  on  the  regulatory 
alternatives  available  to  the  agency  if 
that  assumption  is  incwrect. 

Further,  if  the  manufacturer  installed 
a  gauge  or  pressure  transducer,  NHTSA 
tentatively  concludes  the  gauge  or 
pressure  transducer  would  be 
sufficiently  precise  and  reliable  to 
enable  the  agency  to  determine  a 
vehicle's  compliance  with  the  pressure 
loss  requirements.  The  agency  assumes 
that  the  gauges  used  by  the  different 
manufacturers  would  have  essentially 
the  same  degree  of  accuracy.  The  agency 
does  not  believe  that  manufacturers 
would  face  insurmountable  problems 
complying  with  a  standard  that  required 
such  a  measurement  of  pressure  loss 
throughout  a  CNG  fuel  system.  NHTSA 
requests  comments  on  these  issues. 

koUover.  NHTSA  agrees  with  the 
ANPRM  comnoenters  who  believed  that 
a  vehicle  rollover  test  for  CNG  dedicated 
vehicles  is  unnecessary.  The  rollover 
requirement  is  needed  for  liquid  fuel 
vehicles  (including  dual-fuel  vehicles) 
because  leakage  is  a  function  of  gravity 
and  the  location  of  the  rupture  relative 
to  the  fuel  Without  a  rollover  test,  a 
rupture  in  the  fuel  system  above  the 
level  of  the  Uquid  fuel  would  not  be 
detected.  CNG,  however,  is  pressurized 
and  would  quickly  escape  upon  rupture 
of  the  fuel  system.  Thus,  for  a  CNG  fuel 
system,  any  leakage  would  be 
unaffected  by  vehicle  attitude  or  gravity. 
Additionally,  as  Transport  Canada  does 
not  have  rollover  requirements  to 
measure  the  fuel  system  integrity  of 
CNG  vehicles,  a  decision  not  to  include 
a  rollover  requirement  in  this  proposal 
is  consistent  with  the  goal  of 
harmonizing  safety  standards  with 
Canada. 

3.  Test  Conditions 

Test  temperature.  NHTSA  has 
decided  not  to  specify  an  ambient  test 
temperature  at  which  the  crash  test 
would  be  performed. 

In  the  AJMPRM,  NHTSA  discussed 
whether  all  testing  should  be  done 
within  an  ambient  air  temperature  range 


of  60  to  70  degrees  Fahrenheit.  Ocean 
nioenix  and  Flexible  had  no  ob|ection 
to  the  60  to  70  degrees  range.  Thomas, 
MVMA.  Navistar,  and  Chrysler 
recommended  that  the  test  temperatures 
be  the  same  as  in  current  Standard  301. 
Ford  and  GM  recommended  that  the 
temperature  range  be  consistent  with 
that  specified  in  other  standards 
involving  a  crash  test.  The  commentera 
stated  that  adopting  such  a  range  would 
promote  testing  efficiency  by  allowing 
tests  for  various  standards  (e.g.. 
Standard  204,  212,  and  219)  to  be 
combined. 

Standard  301  does  not  specify  an 
ambient  test  temperature.  NHTSA 
beheves  these  commenters  may  be 
referring  to  the  test  condition  ror 
Standard  208,  Occupant  Crash 
Protection,  for  the  stabilized 
temperatiire  of  the  dummy  used  in  208's 
crash  tests.  (See,  S8.1.12  of  Standard 
208)  The  Standard  208  crash  test  is 
conducted  with  the  dummy's 
temperature  at  the  levels  specified  in 
S8.1.12.  These  levels  are  between  66°  F 
and  78°  F  for  the  dummy  described  in 
subpart  B  of  part  572,  and  69°  F  and  72° 
F  for  the  subpart  E  (Hybrid  HI)  dummy. 

The  agency  has  tentatively  concluded 
that  it  is  not  necessary  to  specify  an 
ambient  temperature  in  the  proposed 
standard.  The  proposed  rule's  formulas 
for  determining  allowable  pressure  drop 
in  the  fuel  system  take  into  account 
variations  in  the  temperature  at  which 
testing  is  conducted.  Under  the 
proposal,  allowable  pressure  drop  in  the 
vehicle's  fuel  system,  expressed  in  kPa, 
would  be  determined  through  use  of  the 
following  formulas: 

(1)  13.72(TA'fs)  fi-om  impact  until 
motion  of  the  vehicle  has  ceased; 

(2)  68.6(TA^Fs)  during  the  5  minute 
period  following  cessation  of  motion; 
and 

(3)  13;72(TA^Fs)  in  any  1-minute 
interval  during  the  subsequent  10 
minute  period,  (where  T  is  the 
temperature  of  the  test  gas  in  degrees 
Kelvin,  stabilized  to  ambient 
temperature  prior  to  testing,  and  Vfs  is 
the  internal  volume  in  liters  of  the 
system  from  which  CNG  is  leaked). 

As  shown  here,  as  the  ambient 
temperature  at  which  testing  is 
conducted  rises,  so  would  the  amount  of 
allowable  pressure  drop  in  the  fuel 
system.  However,  the  amount  of 
allowable  CNG  leakage  would  remain 
constant.  Accordingly,  NHTSA  believes 
that,  although  not  specifying  an  ambient 
temperature  would  likely  result  in  tests 
being  conducted  at  varying 
temperatures,  this  would  not  affect 
vehicles'  compliance  with  the  standard. 
Further,  as  commenters  suggested,  not 
specifying  an  ambient  temperature 


would  facilitate  the  combining  of  tests 
for  various  standards.  NHTSA  requests 
comment  on  its  tentative  decision  not  to 
specify  an  ambient  temperature  for 
testing  imder  the  propa«ed  standard. 

Despite  NHTSA 's  tentative  conclusion 
that  it  is  unnecessary  to  specify  a  test 
temperature  for  crash  testing  under  this 
proposed  rule,  the  agency  is  aware  of 
the  concern  that  certain  materials  that 
could  be  used  for  CNG  containers  (e.g., 
certain  high  strength  steels),  can  lose 
their  ductility  at  low  temperatures  (e.g.. 
-40  degrees  Celsius  (-40  degrees 
Fahrenheit)),  potentially  becoming 
brittle  and  leading  to  catastrophic 
failure  of  the  CNG  container.  While 
NHTSA  is  not  proposing  a  specific  test 
to  address  this  issue,  the  agency 
requests  comment  on  whether  there  is  a 
serious  safety  problem  due  to  failure  of 
CNG  containers  at  low  temperatures. 
Specifically,  NHTSA  requests 
commenters  to  address  the  following 
questions: 

1.  Is  there  a  safety  problem 
sufficiently  serious  to  warrant 
establishing  low  temperature 
qualification  testing  of  materials  for  use 
in  CNG  fuel  storage  containers?  Please 
explain  why  or  why  not.  One  such  test 
could  involve  applying  a  load  to  a 
sample  of  container  material  at  a  low 
temperature  to  assess  the  ductility  of  the 
material. 

2.  If  there  is  a  sufficient  safety 
problem,  what  specific  test  should  be 
required,  and  what  materials  and 
temperatures  should  be  addressed? 
Please  specify. 

3.  Please  comment  specifically  on  the 
practicality  of  using  the  impact  test 
contained  in  the  American  National 
Standards  Institute's  (ANSI)  standard 
addressing  the  basic  requirements  for 
CNG  vehicle  fuel  containers:  AGA 
NGV2,  which  wa^  approved  by  ANSI  on 
August  6,  1992,  found  under  Section  1- 
12,  'DESTRUCTIVE  TESTS  (d)  Impact 
Test  for  Steel  Containers  and  Liners" 
and  the  performance  criteria  in  Section 
1-13  "ACCEPTABLE  RESULTS  OF 
TESTS  (e)  Impact  Test,"  where  the 
average  energy  absorbed  by  the  three 
specimens  would  be  changed  to  the 
energy  absorbed  by  one  specimen.  In  the 
reference,  within  section  1-12  (d),  to 
ASTM  E  23,  "Methods  for  Notched  Bar 
Impact  Testing  of  Metallic  Materials," 
only  the  Charpy  test  procedure  would 
be  used  and  only  the  impact  energy 
would  be  measured. 

Test  pressure— fuel  tank.  NHTSA  is 
proposing  that  CNG  fuel  storage 
containers  be  tested  at  100  percent  of 
service  pressure. 

In  the  ANPRM.  NHTSA  discussed 
which  level  of  fuel  storage  pressure 
would  be  appropriate  for  the  CNG  fuel 
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storage  tank  during  the  barrier  crash 
test.  Standard  301  specifies  that  a 
vehicle  hiel  tank  is  to  be  filled  to  90  to 
95  percent  of  capacity  during  a  crash 
test  of  vehicles  with  liquid  fuel. 
Transport  Canada's  fuel  system  integrity 
stfindard  for  CNG  vehicles  requires  the 
fuel  containers  to  be  pressurized  to  100 
percent  of  service  pressure.  This  is  the 
pressure  at  which  the  container  is 
designed  to  operate  when  filled  with  the 
gaseous  fuel  at  20  degrees  Celsius  (68 
degrees  Fahrenheit). 

NFPA,  Flexible.  GM,  Ford,  and 
Chrysler  stated  either  that  a  fill  level  of 
90  to  95  percent  was  appropriate  or  that 
they  would  not  object  to  such  a  level. 
Poway  and  Thomas  stated  that,  for 
school  buses,  testing  should  be 
performed  with  the  fi^l  system  at 
maximum  pressiu'e. 

NHTSA  IS  proposing  that  CNG  fuel 
storage  containers  be  tested  at  100 
percent  of  service  pressure  for  several 
reasons.  Specifying  that  test  condition 
would  be  consistent  with  the  level 
which  Transport  Canada's  standard 
specifies.  Further,  as  explained  below, 
NHTSA  believes  that  differences 
between  liquid  fuels,  such  as  gasoline, 
and  gaseous  fuels  including  CNG,  make 
departure  from  the  ciirrent  Standard  No. 
301  level  appropriate. 

During  tests  of  a  fuel  system  that  is 
designed  to  use  liquid  fuels,  particularly 
during  a  static  rollover  test,  gravity 
plays  a  key  role  in  determining  the 
amount  of  fiiel  leakage.  Other  factors, 
sudj  as  the  vehicle's  attitude,  size  of  the 
tank  rupture,  and  weight  of  the  liquid 
fuel  also  affect  the  amount  of  fuel 
leakage.  For  Uquid  fuels,  these  factors 
affect  leakage  independent  of  the 
amount  of  fuel  in  the  tank  and  therefore, 
the  fuel  level  is  not  a  critical  test 
procediue  specification. 

Leakage  of  gaseous  fuels,  however,  is 
determined  almost  wholly  by  the  level 
of  pressure  inside  a  ruptured  fuel 
system  instead  of  vehicle  attitude  or 
gravity.  Therefore,  NHTSA  believes  it  is 
appropriate  to  test  CNG  vehicles  with 
the  CNG  storage  containers  at  the 
maximum  fill  level  (i.e.,  100  percent 
service  pressure).  Without  this 
specification,  the  test  would  not 
simulate  a  reasonable  worst  case  for 
CNG  vehicles. 

Test  gas.  NHTSA  is  proposing  that 
nitrogen  (N2)  be  specified  as  the  test  gas. 

In  Qie  ANPRM,  NHTSA  discussed 
possible  gases  which  could  be  used 
during  compliance  tests  for  CNG 
vehicles.  NHTSA  sought  a  test  gas 
which  adequately  represents  CNG,  is 
safe  during  crash  tests  and  provides  a 
common  baseline  from  which  to  derive 
all  leakage  measurements.  Transport 
Canada's  standard  for  CNG  fuel  system 


integrity  specifies  the  use  of  nitrogen  as 
a  test  gas. 

NFPA.  Ocean  Phoenix,  Flexible,  Ford, 
Navistar,  and  GM  supported  the  use  of 
'nitrogen  as  a  test  gas.  No  commenter 
opposed  its  use,  although  three 
commenters  suggested  the  use  of  dry  air, 
helium,  or  an  inert  gas.  Ford  stated  that 
nitrogen  is  heavier  than  CNG  and  would 
impose  greater  loads  during  testing,  but 
added  that  the  benefits  of  using  nitrogen 
would  exceed  the  weight.  Ford  listed 
nitrogen's  ready  availability, 
comparative  safety,  extensive  handling 
experience,  and  relatively  low  cost  as 
benefits  to  be  considered. 

NHTSA  has  tentatively  concluded 
that  nitrogen  is  the  most  appropriate  test 
gas  for  this  proposed  standard  for 
several  reasons.  Although  nitrogen  is 
denser  than  CNG,  both  nitrogen  and 
CNG  are  Ughter  than  air.  Since  both 
gases  are  lighter  than  air,  both  would 
disperse  upward  into  the  air  through 
any  rupture  in  the  fuel  system  rather 
than  pooling  in  cavities  of  the  fuel 
system  or  falling  to  the  ground.  NHTSA 
believes  that  for  a  given  temperature 
and  absolute  pressure  change  in  a  fuel 
system,  a  volume  of  nitrogen,  leaked  as 
a  test  gas,  can  be  assumed  to  be  equal 
to  the  same  volume  of  CNG  that  would 
leak  under  those  conditions.  NHTSA 
further  agrees  with  commenters  that 
nitrogen  would  be  safer  for  crash  tests 
because  it  is  neither  flammable  nor 
toxic.  Finally,  as  air  is  composed  of  78 
percent  nitrogen,  nitrogen  is  readily 
available  for  use  as  a  test  gas. 

Nonetheless,  NHTSA  requests 
comment  on  the  potential  use  of  dry  air 
as  a  test  gas,  and  the  consequences  of 
such  use.  I 

4.  Other  Issues 

Modified  requirements.  If  commenters 
believe  that  any  of  the  proposed 
requirements  are  inappropriate  for  CNG 
vehicles,  the  agency  requests  that  they 
explain  why  and  discuss  whether  other 
modifications  to  Standard  301  would  be 
more  appropriate. 

Vehicles  using  LPG  and  other  fuels. 
While  NHTSA  has  tentatively 
concluded  that  the  proposed 
requirements  are  appropriate  for  CNG 
vehicles,  the  agency  is  less  certain  about 
the  appropriateness  of  today's  proposal 
for  vehicles  using  LPG  and  other  fuels. 
NHTSA "s  uncertainty  concerns  the 
differences  which  exist  between  CNG 
and  the  other  fuels  and  which  were 
addressed  by  commenters  on  the 
ANPRM.  For  example,  unlike  CNG.  LPG 
has  both  a  liquid  and  gaseous 
component  when  stored  in  a  vehicle 
fuel  tank.  Upon  rupture  of  the  fuel  tank, 
LPG  could  leak  out  as  a  liquid,  a  vapor, 
or  a  combination  of  the  two.  Thiis,  a  test 


designed  for  CNG  may  not  be 
appropriate  for  LPG. 

Further,  the  agency  is  imcertain  that 
a  fuel  system  integrity  standard  for  LPG 
is  necessary  given  that  each  of  the  50 
States  has  adopted  some  form  of  the 
NFPA  Standard  58,  "Standard  for  the 
Storage  and  Handling  of  Liquefied 
Petroleum  Gases,"  in  regulating  LPG 
vehicles.  Comments  are  requested  on 
the  extent  to  which  an  LPG  vehicle 
FMVSS,  similar  to  the  one  proposed  for 
CNG  vehicles,  is  necessary,  and  the 
extent  to  which  it  would  apply  to  the 
same  aspects  of  performance  regulated 
by  the  States.  The  agency  notes  that  the 
widespread  adoption  of  that  NFPA 
standard  contrasts  dramatically  with  the 
States'  response  to  NFPA  Standard  52 
addressing  CNG  fuel  system  integrity. 
The  CNG  standard  has  reportedly  been 
adopted  by  only  one  state.  Moreover, 
NFPA  Standard  52  specifies 
requirements  that  are  fairly  design 
restrictive.  NHTSA  has  tentatively 
concluded  therefore  that  the  existence . 
of  NFPA  Standard  52  does  not  make  the 
proposed  requirements  for  CNG  vehicles 
unnecessary. 

Notwithstanding  the  States' 
enactment  of  NFPA  Standard  58, 
NHTSA  requests  comment  on  whether 
any  of  the  specific  requirements 
proposed  here  for  CNG  vehicles  are 
inappropriate  for  LPG  vehicles.  If  a 
commenter  beUeves  that  a  particular 
requirement  would  be  inappropriate, 
the  commenter  is  requestcKl  to 
recommend  more  appropriate 
alternatives, 

NHTSA  also  requests  comment  on  the 
appropriateness  of  making  requirements 
similar  to  those  proposed  for  CNG 
vehicles  apply  to  all  vehicles  designed 
to  be  powered  by  a  gaseous  fuel, 
including  such  potential  fuels  as 
hydrogen.  Assuming  there  is  a  need  to 
regulate  the  fuel  system  integrity  of 
those  vehicles,  one  possible  approach 
could  be  to  limit  fuel  pressure  drop  to 
a  level  that  represents  the  amoimt  of 
fuel  equivalent  in  en9?gy  content  to  the 
leakage  permitted  by  Standard  301. 
Alternatively,  the  agency  could  allow 
varying  amounts  of  fuel  pressure  drop, 
depending  on  the  specific  type  of  fuel 
being  tested.  There  might  be  safety  or 
other  reasons  why  NHTSA  might  .find  it 
desirable  to  specify  an  amount  of 
allowable  fuel  pressure  drop  that  is 
greater  than  or  less  than  the  amount  of 
fuel  equivalent  in  energy  content  to  the 
fuel  leakage  permitted  by  Standard  301. 
NHTSA  requests  that  commenters 
discuss  whether  they  view  the 
approaches  suggested  here  as 
appropriate  for  other  gaseous  fuel 
vehicles,  or  whether  another  approach 
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would  more  effactively  meet  safety  and 
practicability  concerns. 

Detachment  of  Fuel  Storage 
Containers.  NHTSA  has  tentatively 
decided  not  to  include  a  speciBc 
requirement  for  tank  retention  in  this 
proposed  rule.  The  agency's  decision  on 
this  point  is  based  on  its  belief  that 
manufacturers  would  need  to  ensure 
tank  retention  in  order  to  meet  the 
allowable  leakage  limits  speciHed  for 
the  crash  te^. 

In  the  ANPRM.  NHTSA  discussed  the 
possibility  of  requiring  that  fuel  storage 
containers  remain  attached  to  the 
vehicle  during  a  barrier  crash  test. 
Transport  Canada's  CNG  fuel  system 
integrity  standard  includes  such  a 
requirement  for  vehicles  with  a  GVWR 
of  10,000  pounds  or  less.  Transport 
Canada's  Motor  Vehicle  Test  Methods 
do  not,  howrever,  include  a  method  for 
measuring  compliance  writh  this 
requirement. 

Two  commenters  addressed  the  issue 
of  detachment  of  fuel  storage  containers. 
Thomas  suggested  that  the  agency 
replace  the  rollover  test  with  a  static 
load  performance  test  for  fuel  container 
and  component  mountings.  MVMA 
stated  that  fuel  storage  tank  retention 
may  have  been  a  secondary  purpose  for 
proposing  a  rollover  test,  but  added  that 
tank  retention  is  more  demandingly 
evaluated  during  barrier  crash  tests. 

Despite  NHTSA's  tentative  conclusion 
that  an  express  tank  retention 
requirement  is  not  necessary  to  ensure 
that  CNG  containers  are  seciu^ly 
attached  to  a  vehicle,  the  agency 
requests  further  comment  on  such  a 
requirement.  Commenters  favoring  the 
requirement  are  requested  to  comment 
on  methods  of  measuring  compliance 
with  it.  Further,  since  there  are  varying 
degrees  of  detachment  (ranging  from 
loosening  of  the  container  mountings  to 
total  detachment  of  the  container  from 
the  vehicle),  NHTSA  requests  comment 
on  how  the  agency  should  define 
"container  detachment"  were  it  to  adopt 
a  prohibition  against  detachment. 

C.  Equipment  Requirements 

The  proposed  pressure  cycling,  burst, 
and  bonHre  test  requirements  for  CNG 
fuel  tanks  would  apply  to  all  CNG  fuel 
tanks  (i.e.,  storage  containers) 
manufectured  for  use  on  any  motor 
vehicle,  regardless  of  GVWR.  Thus, 
while  vehicles  with  a  GVWR  over 
10,000  pounds  (other  than  school  buses) 
would  not  be  subject  to  the  fuel  pressure 
drop  Umitations  for  CNG  vehicles,  the 
CNG  tanks  in  those  vehicles  would  be 
subject  to  the  equipment  requirements. 


1.  Pressure  Cycling  and  Burst  Tests 

After  considering  the  ANPRM 
comments,  the  agency  has  decided  to 
propose  pwrformance-based  cycling  and 
burst  requirements.  The  proposal  is 
based  on  a  CNG  fuel  container  standard 
that  the  Natural  Gas  Vehicle  Coalition 
(NGVC)  submitted  with  its  ANPRM 
comments  and  which  was  approved  by 
ANSI  on  August  6. 1992.  This  standard 
was  developed  by  an  industry  working 
group,  under  the  direction  of  NGVC. 
However,  NHTSA  is  not  proposing  to 
adopt  those  provisions  of  the  standard 
develof>ed  by  NGVC  which  the  agency 
believes  are  too  design  restrictive. 

NHTSA  has  also  tentatively  decided 
not  to  propose  the  RSPA  regulations  for 
CNG  storage  containers  used  on  motor 
vehicles.  NHTSA  believes  that  the  RSPA 
regulations  do  not  address  the 
conditions  unique  to  the  motor  vehicle 
environment,  including  increased 
cycling  due  to  refueling  and  pressure 
relief  when  the  cylinder  is  less  than  full. 
Additionally,  RSPA  regulates  design 
and  materials  which  NHTSA  prefers  not 
to  do,  since  the  agency's  statutory 
mandate  is  to  provide  performance- 
based  safety  standards. 

Sequential  testing.  The  proposed 
pressure  cycling  provision  would 
require  that  the  fuel  tank  withstand, 
without  any  leakage  or  any  deformation 
exceeding  one  percent  of  any 
circumference,  a  cycling  test  at  ambient 
temperature.  In  the  test,  the  tank  would 
be  hydrostatically  pressurized  to  the 
service  pressure,  then  to  not  more  than 
10  percent  of  the  service  pressure,  for 
13,000  cycles.  Then,  the  tank  would  be 
hydrostatically  pressurized  to  125 
percent  of  the  service  pressure,  then  to 
not  more  than  10  percent  of  the  service 
pressure,  for  5,000  cycles.  The  cycling 
rate  would  not  exceed  10  cycles  per 
minute. 

A  fuel  tank  which  withstood  the 
cycling  test  without  any  leakage  or 
circumferential  deformation  exceeding 
one  percent  would  then  be  subjected  to 
the  burst  test.  In  the  burst  test,  the  tank 
would  have  to  withstand,  again  without 
any  leakage  or  circumferential 
deformation  exceeding  one  percent,  an 
internal  hydrostatic  pressure  of  3.50 
times  the  service  pressure  for  60 
seconds.  The  rate  of  pressurization 
would  not  exceed  1,379  Kpa  gauge 
pressure  (200  psig)  per  second. 

NHTSA  believes  that  the  proposed 
cycling  and  burst  requirements  would 
be  sufficient  to  estabhsh  minimum 
levels  of  safety  performance  for  both  the 
strength  and  durability  of  CNG  fuel 
tanks  used  in  motor  vehicles.  Both 
requirements  are  consistent  with 
provisions  in  the  drafts  developed  by 


the  industry  working  group  mentioned 
above.  The  tests  are  also  generally 
consistent  with  RSPA  regulations  for 
cylinders  used  to  transport  CNG. 

The  pressure  cycling  requirement 
would  help  to  assure  that  a  CNG  tank 
is  capable  of  sustaining  the  cycling 
loads  imposed  on  the  tank  during 
refuelings.  The  niunber  of  cycles 
specified.  18,000.  is  representative  of 
fovu  refuelings  per  day,  300  days  per 
year,  for  15  years. 

The  burst  test  would  establish  the 
strength  of  the  CNG  container,  ensuring 
that  the  container  is  capable  of 
operating  at  the  pressures  for  which  it 
was  designed,  with  a  margin  of  safety. 
NHTSA  has  tentatively  concluded  that 
the  3.50  safety  factor  would  not  impede 
technological  development,  while 
assuring  an  accej^ble  level  of  safety. 
The  NGVC  industry  working  group's 
draft  standard  and  the  RSPA  regulations 
use  safety  factors  of  between  2.25  to 
3.50,  depending  on  the  material  and 
design  involved.  However,  NHTSA 
requests  comment  on  whether  the  3.50 
safety  level  is  appropriate  for  the 
proposed  test  requirement. 

Deformation  requirement.  In  both  the 
pressure  cycling  and  burst  tests,  NHTSA 
is  proposing  an  allowable 
circumferential  deformation  of  up  to 
one  percent  in  order  to  quantify  the 
amount  of  allowable  deformation.  The 
one  percent  level  is  based  on  a  similar 
Society  of  Automotive  Engineers  (SAE) 
requirement  involving  the  performance 
of  air  brake  reservoirs,  SAE  Standard 
JIO,  August  1985.  NHTSA  requests 
comment  on  whether  the  one  percent 
level  is  appropriate  for  the  proposed 
pressure  cycling  and  burst  test 
requirements. 

rime  interval.  NHTSA  is  proposing 
that  during  the  burst  test,  elevated 
pressure  be  sustained  for  60  seconds. 
The  RSPA  regulations  also  specify  a  60- 
second  period,  although  the  NGVC's 
draft  standard  only  contains  a  10-second 
time  period.  However,  NGVC's  draft 
includes  additional  tests  to  qualify  CNG 
fuel  container  designs.  NHTSA  is  not 
proposing  those  additional  tests  because 
the  agency  believes  that  they  are  too 
design-restrictive,  or  othenvise 
inappropriate.  NHTSA  has  tentatively 
concluded  that  the  test  specifications 
contained  in  this  proposed  rule  are 
adequate  to  promote  safety. 

2.  Pressure  Relief— Fuel  Storage  Tanks 

After  considering  the  comments  on 
the  ANPRM.  NHTSA  has  decided  to 
propose  performance  requirements  for 
CNG  tanks  to  address  pressure  relief 
concerns.  The  proposed  requirements 
are  based  on  the  draft  NGVC  fuel  storage 
coptainer  standard.  That  standard. 
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referenced  above,  specifies  a  bonfire  test 
for  testing  pressure  relief  device 
effectiveness.  While  the  draft  NGVC 
standard  specifies  use  of  CNG  during 
the  bonfire  test,  NHTSA  tentatively 
concludes  that  nitrogen  or  air  is  more 
appropriate  because  both  are  safer  than 
CNG.  The  agency's  proposed  bonfire  test 
requirement  would  have  to  be  met 
through  use  of  pressure  relief  devices. 
One  possible  alternative  to  requiring 
that  all  fuel  containers  have  a  pressure 
relief  device  is  to  allow  containers 
without  pressure  relief  devices  to  pass 
the  bonfire  test  if  they  do  not  vent  any 
of  their  contents.  Thus,  the  containers 
would  either  have  to  vent  all  their 
contents  through  a  pressure  relief  device 
or  possess  sufficient  strength  to  enable 
the  container  to  sustain  the  heat  and 
pressure  buildup  produced  during  the 
test.  However,  when  no  pressure  relief 
device  is  used,  fire  intensity  and 
duration  become  more  critical  and 
cylinder  rupture  in  actual  fires  would  be 
at  a  very  high  pressure  and  be  very 
violent.  Therefore,  comments  in  support 
of  such  an  approach  should  provide  a 
specific  test  that  would  cover  an 
increased  fire  intensity  and  duration,  to 
accurately  replicate  the  non-pressure 
relief  situation.  The  agency  requests 
comment  on  this  option. 

3  Certification. 

The  standard  would  require  persons 
manufacturing  a  CNG  fuel  tank  to  certify 
that  each  tank  meets  the  proposed 
equipment  requirements  by 
permanently  labeling  the  tank  with  the 
symbol  "DOT,",  the  date  of  manufacture 
of  the  tank,  and  the  name  and  address 
of  the  tank  manufacturer.  NHTSA 
believes  labeling  the  tank  would 
provide  vehicle  manufacturers  and 
consumers  with  assurance  that  they  are 
purchasing  complying  tanks.  It  would 
also  facilitate  enforcement  efforts  by 
providing  a  ready  means  of  identifying 
the  product  and  the  tank  manufacturer. 

4.  Other  Issues. 

Gas  quality.  In  tlie  ANPRM.  NHTSA 
noted  that  gas  quality  (i.e.,  the  level  of 
impurities  in  the  fuel)  is  a  factor  that 
could  infiu«ice  the  integrity  of  the  fuel 
storage  tank.  Specifically,  NHTSA  noted 
that  certain  compounds  in  the  fuel  used 
for  CNG  vehicles  could  lead  to  stress- 
corrosion  cradung,  corrosion  fetigue  or 
other  harm  to  the  integrity  of  the  fuel 
storage  tanks.  This  could  lead,  in  turn, 
to  failure  of  the  CNG  tanks.  NHTSA  has 
considered  proposing  performance 
requirements  for  CNG  tanks  to  guard 
against  corrosion  due  to  poor  gas 
quality.  Further,  since  NHTSA  is  not 
aware  of  any  readily  available 
performance  test  which  would  address 


these  modes  of  tank  failure,  the  agency 
has  tentatively  decided  not  to  propose  a 
specific  test.  Despite  this  tentative 
decision,  the  agency  requests  comments 
on  the  following  issues  related  to 
possible  tank  corrosion  due  to  poor  gas 
quality: 

1.  Should  NHTSA  develop 
performance  requirements  for  CNG 
motor  fuel  containers  to  protect  against 
corrosion  due  to  poor  gas  quality?  Why 
or  why  not? 

2.  If  so,  are  corrosion  fatigue  and 
stress  corrosion  cracking  the  major 
failure  modes  which  need  to  be 
addressed,  or  are  there  other  corrosion 
concerns  due  to  poor  gas  quality?  Please 
specify. 

3.  What  specific  tests  and  I 
performance  levels  should  be  required 
to  address  (a)  corrosion  fatigue,  (b) 
stress  corrosion  cracking,  and  (c)  other 
corrosion?  Please  specify.  Should  these 
tests  involve  (a)  performance 
requirements  for  material  specimens,  (b) 
performance  requirements  of  the  entire 
CNG  fuel  container,  or  (c)  both?  Please 
specify. 

4.  Is  there  one  test  or  performance 
requirement  which  could  be  used  to 
address  all  corrosion  concerns  due  to 
poor  gas  quality?  Please  specihr. 

5.  Please  comment  specifically  on  the 
practicality  of  using  the  corrosion 
resistance  test  contained  in  the  ANSI 
standard  addressing  the  basic 
requirements  for  CNG  vehicle  fuel 
containers:  AGA  NGV2  (approved  by 
ANSI  on  August  6, 1992)  found  under 
Section  1-18  "DESIGN 
QliAUnCATION  TESTS  (d)  Pressure 
Cycling  Tests  (2)  Environmental  Cycling 
Test,"  where  the  first  sentence  would  be 
changed  to  say  "One  representative 
container  free  of  any  protective  coating 
shall  be  cycle  tested  as  follows,  and 
shall  not  leak  or  permanently  deform 
more  than  one  percent  of  any  i 
circumference  of  the  tank. " 

6.  If  it  is  believed  that  a  corrosion  test 
such  as  the  one  described  in  question 
five  or  another  test  should  be  used, 
please  comment  on  as  an  additional 
pass/fail  criterion,  conducting  a  wet- 
fluorescent  magnetic  particle  inspection 
of  the  internal  surface  of  the  bisected 
test  cylinder  for  any  indication  of  stress 
corrosion  cracking. 

Shielding.  Ford  recommended  that 
NHTSA  allow  shielding  against  heat 
and  pressure  buildup  during  any  bonfire 
test.  NHTSA  recognizes  that  CNG 
vehicles  may  be  equipped  with 
shielding  to  protect  CNG  containers. 
However,  the  bonfire  test  is  a  test  of  the 
containers  themselves.  NHTSA  believes 
that  there  will  be  CNG  fuel  storage 
containers  sold  in  the  aftermarket.  Since 
the  presence  or  amount  of  shielding 


could  vary  depending  upon  vehide 
make  and  model,  NffrSA  believes  that 
any  requirements  concerning  pressure 
and  heat  buildup  should  involve  a  test 
without  the  sorts  of  shielding  that  may 
be  found  on  vehicles.  However,  NHTSA 
does  not  wish  to  discourage  vehicle 
manufactiu«rs  from  including  shielding 
in  CNG  vehicles  as  an  added  safety 
feature. 

Rupturing  Without  Fragmenting.  Ford 
also  recommended  that  NHTSA 
consider  allowing  pressure  relief 
through  ruptxufl  of  a  CNG  container 
without  fragmenting.  NHTSA  does  not 
believe  that  such  a  provision  would 
meet  the  need  for  motor  vehicle  safety. 
The  goal  in  pressure  relief  and  control 
is  to  contain  the  pressure  inside  a  CNG 
fuel  storage  container  or  relieve  it  at  a 
controlled  rate.  However,  the  agency 
requests  comment  on  this  point.  NHTSA 
requests  that  commenters  supporting 
Ford's  suggestion  address  how  the 
agency  would  define  the  term  "without 
fragmenting"  for  regulatory  and 
compliance  purposes. 

Venting.  NHtSA  also  considered 
including  in  this  proposed  rule  other 
possible  pressure-related  requirements 
that  were  discussed  in  the  AJnIPRM  or 
addressed  by  commenters.  First. 
NHTSA  considered  requiring  that  all 
pressure  relief  mechanisms  be  vented  to 
the  outside  of  the  vehicle,  away  from 
the  passenger,  luggage,  or  other 
compartments  which  could  expose 
vehide  occupants  to  the  gaseous  fuel. 
NHTSA  discussed  this  option  in  the 
ANPRM.  NFPA.  Chrysler,  Ocean 
Phoenix,  GM,  Navistar,  and  Flexible 
supported  such  a  requirement. 
However,  Ford  asserted  that  design 
restrictive  regulation  of  vent  locations 
could  be  detrimental  and  is  not 
practicable. 

After  considering  the  comments. 
NHTSA  has  dedded  against  proposing 
to  spedfy  pressure  relief  vent  locations 
on  CNG  vehicles.  NHTSA  agrees  with 
Ford  that  such  a  requirement  would  be 
difficult  to  enforce  and  unnecessarily 
design  restrictive  in  view  of  the  wide 
variations  among  vehicle  designs  and 
models.  Further,  NHTSA  does  not  have 
such  a  requirement  for  vehicles  using 
liquid  fuels,  such  as  gasoline.  Although 
the  presence  of  gaseous  fuel  could  be 
less  obvious  to  vehicle  occupants  than 
that  of  a  Uquid  fuel,  CNG  used  in  motor 
fuel  applications  is  expected  to  have  an 
odor  that  would  warn  vehicle  occupants 
of  the  presence  of  escaping  gas.  Finally, 
NHTSA  anticipates  that  vehide 
manufacturers  will  take  all  necessary 
steps  to  assure  proper  venting  because 
of  product  hability  concerns. 

Leak  detection.  NHTSA  is.  however, 
considering  requiring  an  instrument  on 
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the  vehiclwlsuch  as  a  sensing  device) 
which  wQtld  detect  gaseous  leakage  of 
unacceptable  levels  from  the  fuel  system 
and  provide  an  appropriate  warning  to 
occupants  or  bystanders.  Accordingly, 
the  agency  requests  responses  to  the 
following  questions: 

1.  Should  the  agency  require  some 
type  of  warning  device,  such  as  an 
audible  warning  device,  to  detect  and 
warn  of  gaseous  fuel  leakage  from  a 
CNG  vehicle  when  parked?  Should 
detection  and  warning  be  required 
during  vehicle  operation?  At  what  level 
of  leakage  should  the  warning  device  be 
required  to  operate?  Please  specif. 

2.  If  a  warning  device  is  needea,  what 
types  of  warning  devices  should  be 
allowed?  What  are  the  costs  of  such 
devices?  Are  such  devices  commercially 
available  or  would  they  need  to  be 
developed?  Are  such  devices  reliable? 
Please  specif. 

Refueling  connections.  Commenters 
suggested  that  NHTSA  propose 
requirements  concerning  the 
standardization  of  Q^  refueling 
connections.  Commenters  stated  that 
CNG  refueling  connections  for  CNG 
tanks  of  different  service  pressures,  such 
as  16,547,  20,684.  and  24,821  Kpa  gauge 
pressure  (2,400,  3,000  and  3,600  psig), 
should  be  of  different  sizes  to  prevent 
over-pressurization  during  refueling. 
Commenters  stated  that  there  could  be 
a  safety  problem  if,  for  example,  a 
24,821  kPa  gauge  pressure  (3,600  psig) 
refueling  nozzle  is  used  to  fill  a  16,547 
kPa  gauge  pressure  (2,400  psig)  vehicle 
fuel  system.  Commenters  also  stated 
that  there  is  a  need  to  (1)  prevent  flow 
from  the  refueling  nozzle  to  the  vehicle 
unless  there  is  a  positive  connection 
between  the  nozzle  and  vehicle 
receptacle,  (2)  allow  safe  release  of  high 
pressure  CNG,  at  the  nozzle-to-vehicle 
interface,  before  disconnecting  the 
refueling  nozzle,  and  (3)  prevent 
attempts  by  vehicle  operators  to  tamper 
with  or  try  to  adapt  refueling 
connections  (in  the  absence  of 
standardized  connections). 

After  considering  the  comments, 
NHTSA  has  decided  not  to  propose  the 
recommended  requirements.  First, 
NHTSA  believes  that  the  potential 
safety  risks  associated  with  over- 
pressurization  of  the  fuel  storage 
containers  are  addressed  through  the 
proposed  bonfire  test  requirements 
discussed  above.  Second,  NHTSA 
believes  that  voluntary  actions  by 
industry  will  address  most,  if  not  all,  of 
the  problems  raised  by  commenters. 
Finally,  NHTSA  does  not  believe  that 
the  issues  commenters  raise,  with  the 
exception  of  overfilling  the  fuel  storage 
containers,  ppisent  signiHcant  safety 
concerns. 


III.  Benefits  of  Proposed  Rule 

According  to  a  NHTSA  technical 
report  on  motor  vehicle  fires  in  traffic 
crashes  and  the  effect  of  FMVSS  301,  it 
is  estimated  that  Standard  301  has 
reduced  fires  in  all  passenger  car 
crashes  by  14  percent.  ("Motor  Vehicle 
Fires  in  Traffic  Crashes  and  the  Effects 
of  Fuel  System  Integrity  Standard," 
DOT  HS  807  675,  November  1990.) 
Evidence  exists  that  fire  rates  in  injury 
crashes  niay  be  lower  for  post-standard 
vehicles,  but  information  was 
insufficient  for  definitive  statistical 
conclusions.  In  fat^l  passenger  car 
crashes,  there  was  no  significant 
reduction  in  the  fire  rate  for  post- 
standard  vehicles.  Data  were 
insufficient  to  develop  reliable  estimates 
of  the  effect  of  FMVSS  301  for  school 
buses.  In  addition,  no  significant 
reduction  in  crash  fires  was  found  for 
post-standard  light  trucks. 

The  National  Fire  Protection 
Association  (NFPA)  submitted  data  on 
1984-1988  annual  average  automobile 
fire  rates  to  the  docket  (Docket  No.  73- 
20-N15-027).  These  data  contain 
information  on  the  number  of  fires  in 
passenger  cars  by  type  of  material  first 
ignited  (gasoline,  IP-gas,  or  natural  gas). 
However,  the  data  do  not  indicate 
whether  or  not  the  material  was  used  to 
fuel  the  vehicle.  The  fuel  that  ignited 
may  not  have  been  in  the  fuel  tank,  but 
may  have  been  on-board  the  vehicle  in 
a  gas  can,  propane  tank,  or  may  not  have 
been  in  the  vehicle  at  the  time  of  the 
crash.  Thus,  these  data  cannot  be  used, 
since  they  are  not  sufficient  to  enable 
the  agency  to  determine  the  fire  rate  of 
CNG  and  LPG  vehicles  in  comparison  to 
gasoline  fueled  vehicles. 

The  agency  can,  however,  estimate 
the  number  of  fires  in  CNG  vehicles  and 
LPG  vehicles,  assuming  they  have  the 
same  fire  rate  as  gasoline  powered 
vehicles.  Based  on  FMVSS  301  fire  rates 
and  on  one  Department  of  Energy 
scenario  of  projected  on-road  alternative 
fuel  vehicles,  by  fuel  type,  there  could 
be  1,690  fires  in  CNG  vehicles  and  3,280 
fires  in  LPG  vehicles  in  the  year  2010. 

IV.  Costs  of  Proposed  Rule 

NHTSA  estimates  that  testing 
associated  with  the  proposed  vehicle 
requirements,  if  adopted  in  a  final  rule, 
would  cost  approximately  $58,530- 
$63,080  per  CNG  body  style.  These  costs 
are  separated  by  CNG  container  testing 
costs  and  vehicle  testing  costs  as 
follows:  The  costs  for  CNG  container 
testing  to  perform  the  pressure  cycling, 
burst,  and  bonfire  tests  range  from  a  low 
of  $2,250  to  $6,800.  In  addition,  the  cost 
of  the  container  is  $600  (three 
containers  are  required  for  a  total  cost 


of  $1,800).  Thus,  the  container  testing 
costs  will  range  from  approximately 
$4,050  to  $8,600. 

The  cost  to  perform  a  frontal,  lateral 
and  rear  impact  test  is  $5,000  (total  cost 
of  $15,000  for  three  tests) .  The  cost  of 
the  vehicle,  which  is  destroyed  during 
the  test,  is  approximately  $13,160 
($39,480  for  the  three  vehicles  to  be 
used  in  the  tests).  Thus,  the  total  vehicle 
testing  costs  will  be  approximately 
$54,480. 

The  agency  does  not  have  any 
information  on  potential  hardware  costs 
of  complying  with  the  proposed 
requirements.  NHTSA  requests 
comments  on  those  costs  from  vehicle 
and  CNG  fuel  tank  manufacturers. 

V.  Leadtime 

NHTSA  is  proposing  to  make  the 
equipment  requirements  in  this 
proposed  rule  effective  on  September  1, 
1994.  The  agency  considers  this  a 
reasonable  time  period  in  light  of  the 
agency's  belief  that  manufacturers 
would  at  most  have  to  make  minor 
modifications  in  container  design.  This 
belief  is  based  on  the  similarity  between 
the  proposed  requirements  and  RSPA 
standards  currently  in  effect. 

NHTSA  is  proposing  to  make  the 
vehicle  requirements  effective  on 
September  1, 1994  because  the  agency 
believes  that  this  would  provide  a 
reasonable  time  period  for 
manufacturers  to  make  any  vehicle 
modifications  necessitated  by  the 
proposal.  NHTSA  believes  that  the 
proposed  dynamic  vehicle  crash  lest 
requirements  rule  could  make  it 
necessary  for  vehicle  manufacturers  to 
make  significant  design  modifications  in 
order  to  comply.  According  to  the 
agency's  information,  most  CNG 
vehicles  are  currently  manufactured  in 
accordance  with  NFPA  Standard  52, 
which  specifies  design-oriented 
requirements  and  does  not  sp)ecify  a 
barrier  crash  test.  This  proposed  rule 
contains  provisions  including  crash 
tests  that  simulate  actual  crash 
situations,  and  is  thus  more  stringent 
than  NFPA  Standard  52.  NHTSA  is 
proposing  these  more  stringent 
requirements  because  it  believes  they 
are  necessary  to  ensure  the  integrity  of 
CNG  fuel  systems,  thereby  affording  the 
passengers  of  CNG  vehicles  a 
comparable  level  of  protection  to  that 
provided  by  Standard  301. 

Although  NHTSA  has  tentatively 
concluded  that  an  effective  date  of 
September  1, 1994.  for  both  the  vehicle 
and  equipment  requirements  provides 
sufficient  leadtime,  NHTSA  requests 
comment  on  this  date. 

The  proposed  rule  would  not  have 
any  retroactive  effect.  Under  section 
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103(d)  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (15  U.S-Q  1392(d)). 
whanevar  a  Federal  motor  vehicle  safety 
standard  is  in  effact.  a  state  may  not 
adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
the  Federal  standard.  Section  105  of  the 
Act  (15  U.S.C  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

VI.  RuliMUiking  Analyses 

A.  Executive  Order  12291  (Federal 
Begulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSIA  has  analyzed  this  proposed 
rule  and  determined  that  it  is  not 
"major"  within  the  meaning  of 
Executive  Order  12291.  However. 
NHTSA  has  determined  that  the 
proposed  rule  is  "signiGcant"  within 
the  meaning  of  the  Department  of 
Transportation  regulatory  policies  and 
procedures  because  of  the  significant 
public  and  Congressional  interest  in  the 
rulemaking.  NOTSA  has  estimated  the 
costs  of  the  proposed  amendments  in  a 
Preliminary  Regulatory  Evaluation 
which  is  included  in  the  docket  for  this 
rulemaking.  As  discussed  above. 
NHTSA  estimates  that  testing  associated 
with  the  proposed  vehicle  requirements, 
if  adopted  in  a  final  rule,  would  cost 
approximately  $58.530-$63,080  per 
CNG  body  style.  NHTSA  estimates  that 
the  costs  associated  with  the  equipment 
requirements,  including  the  cost  of  the 
containers,  would  range  from  $4,050- 
$8,600. 

B.  Begulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
effects  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  Act.  Based 
upon  the  agency's  evaluation,  I  certify 
that  this  proposed  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Information  available  to  the  agency 
indicates  that  cuitently  there  are  very 
few  businesses  converting  passenger 
cars  or  light  trucli  to  CNG  use.  Some 
businesses  are  converting  transit  buses 
or  delivery  trucks  to  CNG,  but  many  of 
these  vehicles  would  not  be  covered  by 
the  vehicle  requirements  of  the 
proposed  rule  because  the  vehicles' 
GVWRs  exceed  10,000  pounds.  The 
agency  further  believes  that  as  the 
market  expands  for  CNG  vehicles, 
original  vehicle  manufacturers  will 


begin  to  prodooe  these  vehicles  because 
they  will  be  able  to  do  so  at  less  expense 
than  converters,  i.e..  final-stage 
manufacturecs  and  alterers.  Few.  if  any, 
original  vehicle  manufacturers  which 
manufacture  CNG  vehicles  would  be 
considered  smell  businesses. 

C.  Executive  Order  12612  (Federalism) 

NHTSA  has  analyzed  this  ndemaking 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612.  NHTSA  has  determined 
that  the  proposed  rule  would  not  have 
sufficimt  Federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  Aocording  to  the 
information  available  to  the  agency* 
only  one  state  has  adopted  NEPA 
Standard  52  for  the  regulation  of  CNG 
fuel  system  integrity. 

D.  National  Environmental  Policy  Act 

In  Kxxwdance  with  the  National     I 
Environmental  Policy  Act  of  1969, 
NHTSA  has  considered  the 
environmental  impacts  of  this  proposed 
rule.  The  agency  has  determined  that 
this  proposed  rule,  if  adopted  as  a  final 
rule,  would  have  no  adverse  impact  on 
the  quality  of  the  human  environment 
On  the  contrary,  because  NHTSA 
anticipates  that  ensuring  the  safety  of 
CNG  vehicles  would  encourage  their 
use,  NHTSA  beUeves  that  the  proposed 
rule  would  yield  positive  environmental 
consequences  because  CNG  bums 
cleaner  than  gasoline  or  diesel  fuels. 

Vn.  Comments  i 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal  It  is 
requested  but  not  required  that  10     { 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit    ' 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the    , 
complete  submission,  including        I 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel.  NHTSA.  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 


All  comments  received  before  the 
cloee  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered.  To  the ' 
extent  possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Comments  received  too  late  for 
consideration  in  regard  to  the  final  rule 
will  be  considered  as  suggestions  for 
further  rulemaking  action.  Comments  on 
the  proposal  will  be  avail^le  for 
inspection  in  the  docket  «t  the  above 
address.  The  NHTSA  will  continue  to 
file  rdevant  information  as  it  becooMS 
available  in  the  docket  after  the  closing 
date,  and  NHTSA  recommends  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upoo  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  ia  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 


PART  571-CAMENDEDl 

In  consideration  of  the  foregoing, 
NHTSA  proposes  that  49  CFR  part  571 
be  amended  as  follows: 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Antfaority:  15  U.S.C  1392, 1401, 1403. 
1407;  delegation  of  authority  at  49  CFR  1.50. 

2.  A  new  safety  standard,  §  571.303, 
Standard  No.  303,  CNG  fuel  system  and 
fuel  tank  integrity,  would  be  added  to 
pari  571,  to  read  as  follows: 

fS71.a03    9lMXterdNo.303;CNGfuel 
•ystem  and  fuel  tank  (ntagrHy. 

Si.  Scope.  This  standard  specifies 
requirements  for  the  integrity  of  motor 
vehicle  fuel  systems  using  compressed 
natural  gas  (CNG),  including  the  CNG 
fuel  systems  of  dedicated  and  dual  fuel 
CNG  vehicles,  and  for  the  integrity  of 
CNG  fuel  tanks. 

52.  Purpose.  The  purpose  of  this 
standard  is  to  reduce  deaths  and  injiiries 
occurring  from  fires  that  result  from  fuel 
leakage  during  and  after  motor  vehicle 
crashes. 

53.  Application.  This  standard 
applies  to  passenger  cars,  multipurpose 
passenger  vehicles,  trucks  and  buses 
that  use  CNG  as  a  motw  fuel,  and  to 
containers  designed  to  store  CNG  as 
motor  fuel  on-board  any  motor  vehicle. 

54.  Definitions. 

CNG  fuel  tank  means  a  container 
desigiu)d  to  store  CNG  as  motor  fuel  on- 
board a  motor  vehicle. 
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Dedicated  CNG  vehicle  means  a 
vehicle  equipped  with  one  fuel  system 
and  designed  to  operate  on  CNG. 

Dual-fuel  CNG  vehicle  means  a 
vehicle  equipped  with  two  independent 
fuel  systems,  one  of  which  is  designed 
to  supply  CNG  and  the  other  gasoline  or 
diesel  fuel. 

Fuel  system  means  all  components 
used  to  store  or  supply  CNG  to  a 
vehicle's  engine. 

Service  pressure  means  the  internal 
pressure  of  a  CNG  fuel  tank  when  filled 
to  design  capacity  with  CNG  at  20 
degrees  Celsius  (68  degrees  Fahrenheit). 

S5.    General  requirements. 

55.1  Vehicle  requirements. 

55.1.1  Vehicles-with  GVWR  of 
10,000  pounds  or  less.  Each  passenger 
car,  multipurpose  passenger  vehicle, 
truck,  and  bus  with  a  GVWR  of  10.000 
pounds  or  less  that  uses  CNG  as  a  motor 
fuel  and  that  is  manufactured  on  or  after 
September  1,  1994  shall  meet  the 
requirements  of  S6,  except  S6.4. 

55.1 .2  Schoolbuses  with  a  GVWR 
greater  than  10,000  pounds.  Each 
schoolbus  with  a  GVWR  greater  than 
10,000  pounds  that  uses  CNG  as  a  motor 
fuel  and  that  is  manufactured  on  or  after 
September  1, 1994  shall  meet  the 
requirements  of  S6.4. 

55.1.3  Each  passenger  car, 
multipurpose  passenger  vehicle,  truck, 
and  bus  that  uses  CNG  as  a  motor  fuel 
shall  be  equipped  with  a  CNG  fuel  tank 
that  meets  the  requirements  of  S7. 

55.2  Equipment  requirements;  CNG 
fuel  tanks.  Each  CNG  fuel  tank 
manufactured  on  or  aher  September  1, 
1994  shall  meet  the  requirements  of  S7. 

55.3  Fuel  system  pressure  drop: 
barrier  crash. 

(a)  For  vehicles  except  for  dual-fuel 
CNG  vehicles,  the  fuel  system  pressure 
drop,  expressed  in  kiloPascais  (kPa),  in 
any  fixed  or  moving  barrier  crash  shall 
not  exceed: 

(1)  13.72|TA^|rs)  from  impact  until 
motion  of  the  vehicle  has  ceased; 

(2)  ea.elTA'Fs)  during  the  five  minute 
period  following  cessation  of  motion; 
and 

(3)  13.72(T/Vfs)  in  any  one-minute 
interval  during  the  10  minute  period 
following  the  five  minute  period 
specified  in  paragraph  (a)  (2)  of  this 
section,  where  T  is  the  temperature  of 
the  test  gas  in  degrees  Kelvin,  stabilized 
to  ambient  temperature  before  testing, 
and  Vfs  is  the  internal  volume  in  liters 
of  the  hiel  system  from  which  CNG  is 
leaked. 

(b)  For  dual-fuel  CNG  vehicles, 
allowable  combined  CNG  and  gasoline 
or  diesel  fuel  leakage  in  any  fixed  or 
moving  barrier  crash  test  shall  not 
exceed: 


(1)  1,336  kilojoules  (k))  (1,266.25  Btu), 
in  energy  content  from  impact  until 
motion  of  the  vehicle  has  ceased; 

(2)  6,680  kj  (6.331.25  Btu)  during  the 
five  minute  period  following  cessation 
of  motion;  and 

(3)  1,336  kJ  (1,266.25  Btu)  in  any  one- 
minute  interval  during  the  10  minute 
f>eriod  following  the  five-minute  period 
specified  in  paragraph  (b)  (2)  of  this 
section. 

36.     Test  requirements:  fuel  system 
integrity.  Each  vehicle  with  a  GVWR  of 
10,000  pounds  or  less  shall  meet  the 
requirements  of  any  applicable  barrier 
crash  test.  A  particular  vehicle  need  not 
meet  further  requirements  after  having 
been  subjected  to  a  single  barrier  crash 
test. 

56.1  Frontal  barrier  crash.  When  the 
vehicle  traveling  lonlgitudinally  forward 
at  any  speed  up  to  and  including  30 
mph  impacts  a  fixed  Qollision  barrier 
that  is  perpendicular  to  the  line  of  travel 
of  the  vehicle,  or  at  anj^angle  up  to  30 
degrees  in  either  direction  from  the 
perpendicular  to  the  line  of  travel  of  the 
vehicle,  with  50th  percentile  test 
dummies  as  specified  in  pari  572  of  this 
chapter  at  eacii  front  outboard 
designated  seating  position  and  at  any 
other  position  whose  protection  system 
is  required  to  be  tested  by  a  dummy 
under  the  provisions  of  Standard  No. 
208,  under  the  applicable  conditions  of 
S8,  the  fuel  pressure  drop  shall  not 
exceed  the  limits  of  S5.3. 

56 . 2  R^ar  moving  barrier  crash . 
When  the  vehicle  is  impacted  from  the 
rear  by  a  barrier  moving  at  30  mph,  with 
test  dummies  as  specified  in  part  572  of 
this  chapter  at  each  front  outboard 
designated  seating  position,  under  the 
applicable  conditions  of  58,  the  fuel 
pressure  drop  shall  not  exceed  the 
limits  of  S5. 3. 

56.3  Lateral  moving  barrier  crash. 
When  the  vehicle  is  impacted  laterally 
on  either  side  by  a  barrier  moving  at  20 
mph  with  50th  percentile  test  dummies 
as  specified  in  part  572  of  this  chapter 
at  positions  required  for  testing  to 
Standard  No.  208,  under  the  applicable 
conditions  of  S8,  the  fuel  pressure  drop 
shall  not  exceed  the  Hmits  of  S5.3. 

56.4  Moving  contoured  barrier 
crash.  When  the  moving  contoured 
barrier  assembly  traveling 
longitudinally  forward  at  any  speed  up 
to  and  including  30  mph  impacts  the 
test  vehicle  (schoolbus  with  a  GVWR 
exceeding  10.000  pounds)  at  any  point 
and  angle,  under  the  applicable 
conditions  of  S8.1  and  S8.4,  the  fuel 
pressure  drop  shall  not  exceed  the 
limits  of  S5.3. 

87.     Test  requirements:  fuel  tank 
integrity. 


Each  CNG  fuel  tank  shall  be  capable 
of  meeting  the  requirements  of  S7.1 
through  S7.4.  However,  a  particular  fuel 
tank  (i.e.,  test  specimen) — 

(a)  Tested  to  meet  the  requirements  of 

57.2  shall  first  meet  the  requirements  of 
S7.1. 

(b)  Tested  for  compliance  with  S7.1 
and  S7.2  need  not  meet  the 
requirements  of  S7.3. 

|c)  Shall  meet  the  requirements  of 

57.3  under  either  Test  1  or  Test  2  in  S9. 

57.1  Pressure  cycling  test.  Each  CNG 
fuel  tank  shall  not  leak  or  permanently 
deform,  more  than  1  percent  of  any 
circumference  of  (he  tank,  when  tested 
in  accordance  with  S7.1.1  through 
S7.1.4. 

57.1.1  The  CNG  fuel  tank  is 
hydrostatically  pressurized  to  the 
service  pressure,  then  to  not  more  than 
10  percent  of  the  service  pressure,  for 
13,000  cycles. 

57.1.2  After  being  pressurized  as 
specified  in  S7.1.1,  the  CNG  fuel  tank  is 
hydrostatically  pressurized  to  125 
percent  of  the  service  pressure,  then  to 
not  more  than  10  percent  of  the  service 
pressure,  for  5,000  cycles. 

57.1.3  The  cycling  rate  does  not 
exceed  10  cycles  per  minute. 

57.1.4  The  cycling  is  conducted  at 
ambient  temperatures. 

57.2  Burst  test.  Each  CNG  fijel  tank 
shall  not  leak  or  permanently  deform, 
more  than  1  percent  of  any 
circumference  of  the  tank,  when 
subjected  to  an  internal  hydrostatic 
pressure  of  3.50  times  the  service 
pressure  for  60  seconds.  The  rate  of 
pressurization  shall  not  exceed  1,379 
kPa  gauge  pressure  (200  psig)  per 
second. 

57.3  Bonfire  test.  When  the  CNG 
fuel  tank  is  exposed  to  fire  under  the 
applicable  conditions  of  S9,  for  the 
duration  specified  in  S9.2.1,  it  shall 
vent  its  contents  through  a  pressure 
relief  device. 

57.4  Labeling.  Each  tank  shall  be 
permanently  labeled  with  the 
information  specified  in  paragraphs  (a) 
through  (c).  The  information  specified 
in  paragraphs  (a)  through  (c)  of  this 
section  shall  be  in  English  and  in  letters 
and  numbers  that  are  at  least  one  half 
inch  high. 

(a)  The  tank  manufacturer's  name  and 
address. 

(b)  The  statement:  "Manufactured  in 

,"  inserting  the  month  and  year 

of  manufacture  of  the  tank. 

(c)  Maximum  service  pressure 
kPa  ( psig) 

(d)  The  symbol  DOT,  constituting  a 
certification  by  the  tank  manufacturer 
that  the  tank  conforms  to  all 
requirements  of  this  standard. 

S8.    Test  conditions:  fuel  system 
integrity,  The  requirements  of  S5  and  S6 


Federal  Register  /  Vol.  58,  No.  12  /  Thursday,  January  21,  1993  /  Proposed  Rules 


5337 


shail  be  met  under  the  following 
conditions.  Where  a  range  of  conditions 
is  specified,  the  vehicle  must  be  capable 
of  meeting  the  requirements  at  all  points 
within  the  range. 

S8.1     General  test  conditions.  The 
following  conditions  apply  to  all  tests. 

58.1.1  The  fuel  storage  tank{s)  is 
filled  to  100  percent  of  service  pressure 
with  nitrogen,  Ni. 

58.1.2  After  the  fuel  storage 
container(s)  is  filled  as  specified  in 
SB. 1.1,  the  fuel  system  other  than  the 
fuel  storage  container(s]  is  Hlled  with 
nitrogen,  N2,  to  normal  operating 
pressures.  Any  shutoff  valve  at  the  fuel 
tank  is  in  the  open  position. 

SB.  1.3    In  meeting  the  requirements 
of  S6.1  through  S6.4,  if  the  vehicle  has 
an  electrically  driven  fuel  pump  that 
normally  runs  when  the  vehicle's 
electrical  system  is  activated,  it  is 
operating  at  the  time  of  the  barrier 
crash. 

SB. 1.4    The  parking  brake  is 
disengaged  and  the  transmission  is  in 
neutral,  except  that  in  meeting  the 
requirements  of  86.4,  the  parking  brake 
is  set. 

SB. 1.5    Tires  are  inflated  to 
manufacturer's  specifications. 

SB. 1.6    The  vehicle,  including  test 
devices  and  instrumentation,  is  loaded 
as  follows: 

(a)  A  passenger  car,  with  its  fuel 
system  filled  as  specified  in  S8.1.1  and 
SB. 1.2,  is  loaded  to  its  unloaded  vehicle 
weight  plus  its  rated  cargo  and  luggage 
capacity  weight,  secured  in  the  luggage 
area,  plus  the  necessary  test  dummies  as 
specified  in  S6,  restrained  only  by 
means  that  are  installed  in  the  vehicle 
for  protection  at  its  seating  position. 

(b)  A  multipurpose  passenger  vehicle, 
truck,  or  bus  with  a  GVWR  of  10,000 
pounds  or  less,  whose  fuel  system  is 
filled  as  specified  in  S8.1.1  and  S8.1.2, 
is  loaded  to  its  unloaded  vehicle  weight, 
plus  the  necessary  test  dummies  as 
specified  in  86,  plus  136.1  kilograms 
(kg.)  (300  pounds  (lb.)),  or  its  rated  cargo 
and  luggage  capacity  weight,  whichever 
is  less,  secured  to  the  vehicle  and 
distributed  so  that  the  weight  on  each 
axle  as  measured  at  the  tire-ground 
interface  is  in  proportion  to  its  GAWR. 
If  the  weight  on  any  axle,  when  the 
vehicle  is  loaded  to  unloaded  vehicle 
weight  plus  dummy  weight,  exceeds  the 
axle's  proportional  share  of  the  test 
weight,  the  remaining  weight  shall  be 
placed  so  that  the  weight  on  that  axle 
remains  the  same.  Each  dummy  shall  be 
restrained  only  by  means  that  are 
installed  in  the  vehicle  for  protection  at 
its  seating  position. 

(c)  A  schoolbus  with  a  GVWR  greater 
than  10,000  pounds,  whose  fuel  system 
is  filled  as  specified  in  88.1.1  and 


S8.1.2,  is  loaded  to  its  unloaded  vehicle 
weight,  plus  54.4  kg.  (120  lb.)  of 
unsecured  weight  at  each  designated 
seating  position. 

58.2  Lateral  moving  barrier  crash 
test  conditions.  The  lateral  moving 
barrier  crash  test  conditions  are  those 
specified  in  SB. 2  of  Standard  No.  208, 
49  CFR  571.208. 

88.3  Rear  moving  barrier  test 
conditions.  The  rear  moving  barrier  test 
conditions  are  those  specified  in  88.2  of 
Standard  No.  208.  49  CFR  571.208, 
except  for  the  positioning  of  the  barrier 
and  the  vehicle.  The  barrier  and  test 
vehicle  are  positioned  so  that  at 
impact — 

(a)  The  vehicle  is  at  rest  in  its  normal 
attitude: 

(b)  The  barrier  is  traveling  at  30  mph 
with  its  face  perpendicular  to  the 
longitudinal  centerline  of  the  vehicle; 
and 

(c)  A  vertical  plane  through  the 
geometric  center  of  the  barrier  impact 
surface  and  perpendicular  to  that 
surface  coincides  with  the  longitudinal 
centerline  of  the  vehicle. 

88.4  Moving  contoured  barrier  test 
conditions.  The  following  conditions 
apply  to  the  moving  contoured  barrier 
crash  test. 

(a)  The  moving  barrier,  which  is 
mounted  on  a  carriage  as  specified  in 
Figure  1,  is  of  rigid  construction,      1 
symmetrical  about  a  vertical  I 
longitudinal  plane.  The  contoured 
impact  surface,  which  is  629 
milhmeters  (mm)  (24.75  inches  (in.)) 
high  and  1,981  mm  (78  in.)  wide, 
conforms  to  the  dimensions  shov^m  in 
Figure  2,  and  is  attached  to  the  carriage 
as  shown  in  that  figure.  The  ground 
clearance  to  the  lower  edge  of  the 
impact  surface  is  133±12.7  mm 
(5.25±0.5  in.)  The  wheelbase  is 
3,048±50.8  mm  (120±2  in.). 

(b)  The  moving  contoured  barrier,' 
including  the  impact  surface, 
supporting  structure,  and  carriage, 
weighs  1,814.4±22.7  kg  (4,000±50  lb.) 
with  the  weight  distributed  so  that 
408.2111.3  kg  (900125  lb.)  is  at  each  rear 
wheel  and  (499.0111.3  kg  (1100125  lb.) 
is  at  each  front  wheel.  The  center  of 
gravity  is  located  1,372138.1  mm 
(54.011.5  in.)  rearward  of  the  front  «' 
wheel  axis,  in  the  vertical  longitudinal 
plane  of  symmetry,  401  mm  (15.8  in.) 
above  the  ground.  The  nioment  of    I 
inertia  about  the  center  of  gravity  is: 

U  =  367118.4  kg  m^  (271113.6  slug 
ft.2) 
I,  =  4,7111236  kg  m2  (34751174  slug 

ft.=') 

(c)  The  moving  contoured  barrier  has 
a  solid  nonsteerable  front  axle  and  fixed 
rear  axle  attached  directly  to  the  frame 
rails  with  no  spring  or  other  type  of 


suspension  system  on  any  wheel.  (The 
moving  barrier  assembly  is  equipped 
with  a  braking  device  capable  of 
stopping  its  motion.) 

(d)  The  moving  barrier  assembly  is 
equipped  with  G78-15  pneimiatic  tires 
with  a  tread  width  of  152125.4  mm 
(6.011  in.),  inflated  to  165  kPa  (24  psi). 

(e)  The  concrete  surface  upon  which 
the  vehicle  is  tested  is  level,  r4gid,  and 
of  uniform  construction,  with  a  skid 
number  of  75  when  measured  in 
accordance  with  American  Society  of 
Testing  and  Materials  Method  E-274- 
65T  at  40  mph,  omitting  water  deUvery 
as  specified  in  paragraph  7.1  of  that 
method. 

(f)  The  barrier  assembly  is  released 
from  the  guidance  mechanism 
immediately  prior  to  impact  with  the 
vehicle. 

89.     Test  conditions:  fuel  tank 
integrity. 

59.1  The  requirements  of  87.3  shall 
be  met  under  the  conditions  of  89.2  and 
under  those  of  89.3. 

89.2  Test  1.  The  following 
conditions  apply: 

89.2.1  The  tank  is  exposed  to  fire 
until  it  is  completely  vented. 

89.2.2  Time-pressure  readings  are 
recorded  at  30  second  intervals, 
beginning  when  the  fire  is  lighted  and 
continuing  until  the  tank  is  completely 
vented. 

89.2.3  The  tank  is  positioned  so  that 
its  longitudinal  axis  is  either  vertical  or 
horizontal. 

89.2.4  The  tank  is  filled  with  either 
Nitrogen,  or  Air. 

89.2.5  The  fuel  tank  is  filled  to  100 
percent  of  service  pressure. 

59.2.6  The  tank  is  tested  with  the 
pressure  relief  device(s)  in  place. 

89.2.7  The  tank  is  positioned  so  that 
no  flame  contacts  any  pressure  relief 
device. 

89.2.8  The  fire  is  generated  by  No.  2 
diesel  fuel. 

89.2.9  The  lowest  part  of  the  tank 
shall  be  102  mm  (4  in.)  above  the  liquid 
surface  of  the  diesel  fuel  at  the 
beginning  of  the  test. 

59.2.10  The  quantity  of  fuel 
specified  in  89.2.8  is  contained  in  a  pan, 
of  the  dimensions  specified  in 
paragraph  89.2.11,  at  a  depth  of  not  less 
than  100  cm  (39.4  in.). 

89.2.11  The  dimensions  of  the  pan 
specified  in  89.2.10  are  such  that: 

(a)  The  length  and  width  of  the  pan 
each  exceed  that  of  the  vertical 
projection  of  the  fuel  container  on  a 
horizontal  plane  below  the  container  by 
not  less  than  20  cm  (7.9  in.),  nor  more 
than  50  cm  (19.7  in.). 

(b)  The  sidewalls  of  the  pan  project 
above  the  level  of  the  fuel  by  not  more 
than  2  cm  (0.8  in.). 
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S9J  resi  2.  The  cMiditioM  are  those 
specified  in  S9.2.1  through  9^.11. 
except  that  the  fuel  container  is  filled  to 
25  percent  of  service  pressure. 
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NOTES: 

V  OUTER  FRAME  CO  X  2.0  X  0  19  tN  (152  X  SI  X  S  mm»  STEEL  TUBING.  TWO  PIECES 
WELDED  TOGETHER  FOR  A  12.0  IN  (305  mml  HEIGHT. 

2.   BALLAST  TIE  DOWNS. 

1   ALL  INNER  REINFORCEMENTS  AND  FRAME  GUSSETS  OF  4.0  X  2.0  X  0.10  IN 
(102  X  SI  X  S  mm)  STEEL  TUBING. 

4.   REMFORCC  AliEAS  FOR  BOLTING  ON  FACE  fLATES. 


FIG.  1-COMIMOM  CARRIAGE  FOR  MOVING  BARRIERS 
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900±25LB  (408.2111. 3kg) 
AT  EACH  REAR  WHEEL 


1100±2SLB  (499.0  t 
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AT  EACH  FRONT  WHEEL 


TOTAL  WEIGHT 
4000  ±  50LB  (1814.4  i  22.7  kg) 


DIMENSIONS 
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MOMENTS  OF  INERTIA 
a  271  ±  13.6  SLUG  •  FT » (367  ±  18.4  kg.m") 

I,  =  3475  ±  174  SLUG  •  FT » (4711  ±  236  kg.m*) 
NOTES: 

1.  UPPER  FRAME  4.0  IN  DIA  X  0.25  IN  WALL  (102  mm  DIA  X  6  mm  WALL)  STEEL  TUBING 
(THREE  SIDES).  li 

2.  LOWER  FRAME  6.0  IN  DIA  X  0.50  IN  WALL  (152  mm  DIA  X  13  mm  WALL)  STEEL  TUBING. 

3.  FACE  PLATE  0.75  IN  (19  mm)  THICK  COLO  ROLLED  STEEL.  11 

4.  LEADING  EDGE  1.0  X  4.0  IN  (25  X  102  mm)  STEEL  BAND.  SHARP  EDGES  BROKEN. 

5.  ALL  INNER  REINFORCEMENTS  4.0  X  2.0  X  0.19  IN  (102  X  51  X  5  mm)  STEEL  TUBING. 
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FIG.  2-COMMON  CARRIAGE  WITH  CONTOURED  IMPACT  SURFACE  ATTACHED 
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Issued  on  January  13, 1993. 
Barry  Fekica, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  93-1232  Filed  1-19-93;  8:45  am] 

BILUNO  CODE  4*1  »-S»4l 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 

RiN  101I-AB88 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Finding  on 
Petitioned  Action  and  a  Proposed  Rule 
Pertaining  to  Three  Species  of 
Kangaroos  in  Mainland  Australia 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  petition  finding; 

proposed  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  12-month 
finding  on  a  petition  to  remove  all 
populations  of  the  red  kangaroo  and  of 
the  western  gray  kangaroo,  and 
populations  of  the  eastern  gray  kangaroo 
in  mainland  Australia,  from  the  list  of 
threatened  species  under  the  U.S. 
Endangered  Species  Act  (Act).  The 
Service  also  announces  that  it  is 
deferring  a  decision  on  a  December  20, 
1989,  petition  to  reimpose  a  ban  on  the 
commercial  importation  of  products 
from  three  species  of  kangaroos  from 
mainland  Australia.  This  Federal 
Register  dotice  annoimces  a  finding  that 
the  requested  action  to  delist  the  tluee 
kangaroo  species  is  warranted  and 
proposes  a  rule  to  accomplish  the 
delisting.  The  existing  special  rule 
applicable  to  threatened  kangaroo 
populations  is  proposed  for  recisibn. 
DATES:  Conunents  on  the  prop>osed  rule 
must  be  submitted  by  March  22, 1993. 
Public  hearing  requests  must  be 
received  by  March  8,  1993. 

ADDRESSES:  Comments,  information  and 
questions  should  be  sent  to  the  Chief, 
Office  of  Scientific  Authority;  Mail 
Stop:  Arlington  Square,  room  725;  U.S. 
Fish  and  Wildlife  Service;  Washington, 
DC  20240  (FAX  number  703-358-2276). 
Express  and  messenger-delivered  mail 
should  be  addressed  to  the  Office  of 
Scientific  Authority;  Room  750, 4401 
North  Fairfax  Drive;  Arlington,  Virginia 
222CJ.  The  petition,  findings, 
supporting  data,  and  comments  will  be 
available  for  public  inspection,  by 
appointment,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  at  the 
Arlington  address. 


FOR  FURTHER  MFORMATKM  CONTACT: 
Dr.  Charles  W.  Dane,  Office  of  Scientific 
Authority,  at  the  above  address,  or  by 
phone  (703-358-1708). 
8UPPt.EMENTARY  INFORMATION:  j 

Background  I 

Section  4(b)(3)  of  the  Act,  as  amended 
in  1982  (Act),  requires  that,  within  12 
months  of  receipt  of  a  petition  to  add  a 
species  to,  or  remove  a  species  from,  the 
Lists  of  Endangered  and  Threatened 
Wildlife  and  Plants,  a  finding  be  made 
as  to  whether  the  requested  action  is 
warranted,  not  warranted,  or  warranted 
but  precluded  by  other  hsting  activity. 
If  the  finding  is  that  the  action  is 
warranted,  section  4(b)(3)  also  reouires 
prompt  publication  in  the  Federal 
Register  of  a  proposed  regulation  to 
implement  such  action.  The  Service 
now  announces  a  12-month  finding  on 
a  November  6, 1990,  petition  by  the 
Wildlife  Legislative  Fund  of  America  to 
remove  the  red  kangaroo  [Macropus 
rufus).  the  western  gray  kangaroo  (M. 
fuliginous)  and  the  eastern  gray 
kangaroo  (M.  giganteus),  except  the 
subspecies  (M.  g.  tasmaniensib],  from 
the  list  of  threatened  species  under  the 
Act.  The  Service  also  announces  it  is 
deferring  a  decision  on  a  December  20, 
1989,  petition  by  Greenpeace  USA  to 
reimpose  an  importation  ban  on 
kangaroos  and  kangaroo  products.  The 
term  "kangaroo"  in  the  present  notice 
refers  to  all  populations  of  the  three 
species  of  macropods,  identified  above, 
except  M.  g.  tasmaniensis.  The  three 
species  of  kangaroos  were  listed  in  1974 
as  threatened  pursuant  to  the  Act  (39  FR 
44990).  and  the  commercial  importation 
of  kangaroos,  their  parts,  and  products 
was  banned.  A  special  rule  to  allow 
such  importations  into  the  United  States 
after  development  of  adequate  State 
management  plans,  accompanied  the 
listing.  The  Service  accepted  the 
management  programs  for  four         | 
Australian  States  and  lifted  the 
importation  ban  in  1981  (46  FR  23929), 
after  kangaroo  management  plans  and 
population  siurey  techniques  had  been 
strengthened.  The  Service  allowed 
continuation  of  the  commercial 
importation  of  kangaroos  in  1983  (48  FR 
34757)  and  in  1984  withdrew  a 
proposed  rule  to  delist  the  three  species 
of  kangaroos  because  of  the  severe  and 
widespread  drought  of  1982-3  (49  FR 
17555). 

The  Service  was  petitioned  on       { 
December  20, 1989,  by  Greenpeace  ' 
USA,  with  subsequent  support  from 
other  groups,  "to  reinstate  the  ban  on 
commercial  importation  of  kangaroos 
and  of  kangaroo  products."  The 
petitioners  contended  that  Australia's 
management  of  kangaroos  was 


inherently  Oawed  and  that  Australian 
States  did  not  have  adequate  and 
effective  conservation  programs  that 
ensured  the  protection  of  ihe  threatened 
species.  The  Service,  in  order  to 
respond  to  the  December  20, 1989, 
petition  in  a  meaningful  manner,  sent 
three  representatives  to  Australia  in 
March  1990  to  investigate  the 
population  status  of  the  three  kangaroo 
species  (survey  methods,  numbers  and 
trends),  and  the  implementation  of 
management  programs.  In  addition,  the 
team  received  comments  about  the 
conservation  benefit  of  management 
plans  that  allowed  the  harvest  of 
kangaroos.  The  Service  team  spent  12 
days  meeting  with  selected  members  of 
Parliament,  representatives  of  various 
nongovemmest&l  organizations, 
scientists.  State  and  federal  natural 
resource  managers,  enforcement 
personnel,  grain  growers,  and  ranchers. 
The  team  also  visited  parks,  open  range, 
chillers,  faunal  dealers,  ports  and 
exporters.  The  team  presented  their 
findings  in  a  June  5, 1990,  report 
(Nichols,  J.D.,  S.R.  Singer,  and  J.^ 
Smith.  1990.  Review  of  Kangarnf 
Management,  Australia,  March  1990). 
The  Service,  in  a  Federal  Register 
notice  of  August  8, 1990  (55  FR  32276), 
announced  the  receipt  of  the 
Greenpeace  petition  and  the  availability 
of  the  June  5. 1990.  Service  report  and 
requested  comments  on  the  status  of  the 
three  species  of  kangaroos  in  Australia. 
The  conunent  period  on  the  status 
review  of  the  December-20, 1989, 
petition  extended  to  November  6. 1990. 

The  Wildlife  Legislative  Fund  of 
America  submitted  a  petition  dated 
November  6, 1990.  which  was  received 
by  the  Service  on  the  following  day. 
That  petition  requested  that  all 
populations  of  the  red  kangaroo 
[Macropus  rufus),  the  western  gray 
kangaroo  (M.  fuliginous),  and  the 
eastern  gray  kangaroo  (M.  giganteus), 
except  the  subspecies  (M.  q. 
tasmaniensis),  be  removed  from  the  list 
of  threatened  species  under  the 
Endangered  Species  Act. 

The  Wildlife  Legislative  Fiutd  petition 
presented  the  June  5, 1990,  report 
prepared  by  Service  persoimel  as  the 
principal  basis  for  their  petition.  Among 
other  things,  the  [Mtitioners  cited  the 
conservative  estimates  of  the  1987 
kangaroo  populations  (red  kangaroos — 
7.5  million,  western  gray  kangaroos — 
1.7  million,  and  eastern  grsy 
kangaroos — 4.7  millioQ)  and  the  fact 
that  kangaroo  conservation  programs 
exist  within  individual  range  states  as 
reasons  for  deUsting  the  spedes. 

The  Service,  in  sTederai  Register 
notice  of  June  12, 1991  (56  FR  26971). 
found  that  the  action  requested  in  the 
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November  6, 1990,  petition  may  be 
warranted  and  requested  additional 
comments  as  part  of  a  continuing  status 
review  of  kangaroos  and  kangaroo 
management  in  Australia.  The  comment 
period  was  reopened  until  September 
10, 1991.  That  comment  period  was 
later  extended  to  September  24, 1991,  in 
a  Federal  Register  notice  dated 
September  17,  1991  (56  FR  47060). 

The  present  assessment  of  the  status 
of  the  three  kangaroo  species  in 
mainland  Australia  finds  that  New 
South  Wales,  Queensland.  South 
Australia,  and  Western  Australia  have 
developed  and  implemented  adequate 
and  effective  conservation  programs  that 
ensure  the  protection  of  these  macropod 
species.  The  Service  directly  evaluated 
kangaroo  management  in  Aiistralia  by 
sending  Service  representatives  to 
Australia  in  March  1990  and  July  1992. 
and  by  requesting  and  evaluating 
information  about  kangaroo 
management  obtained  from 
Commonwealth  and  State  governments. 
The  three  species  are  protected  by 
appropriate  legislation,  have 
populations  regularly  monitored  by 
direct  and  indirect  procedures,  and  are 
managed  by  a  complex  licensing  system 
which  regulates  the  extent  of  the  legal 
harvest.  The  Service  announces  it  is 
deferring  a  decision  on  the  December 
20, 1989,  petition  by  Greenpeace  USA  to 
reimpose  the  ban  on  kangaroos  and 
kangaroo  products.  The  Service  with 
this  Notice  also  finds  that  the  action 
requested  in  the  Wildlife  Legislative 
Fund's  November  6, 1990,  petition  to 
delist  the  three  kangaroo  species  in 
mainland  Australia  is  warranted. 
Kangaroo  populations  are  high  and 
management  is  good  so  it  is  unlikely 
that  these  kangaroos  will  become 
endangered  in  the  foreseeable  future. 
This  Federal  Register  notice  provides  a 
proposed  rule  to  effect  the  delisting 
action  as  well  as  a  recision  of  the  special 
published  rule  allowing  imports  of 
kangaroo  products  into  the  United 
States.  The  Service  notes  that  the 
delisting  action,  if  finalized,  would  lead 
to  the  dismissal  of  the  Greenpeace 
petition  on  procedural  grounds  because 
there  would  not  be  any  mechanism  for 
the  imposition  of  the  importation  ban 
under  the  Act  (i.e.,  if  the  species  is  no 
longer  listed  as  threatened,  the  Service 
has  no  authority  to  impose  an 
importation  ban). 

The  Service  also  notes  that  a  decision 
that  these  kangaroos  should  not  be  on 
the  list  of  endangered  and  threatened 
faiua  under  the  Act  seems  consistent 
with  listing  decisions  made  by  other 
bodies.  The  species  are  not  on  the 
Appendices  to  the  Convention  in  , 
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Species  of  Wild  Fauna  and  Flora 
(CITES).  In  addition  the  three  species  of 
kangaroos  are  described  as  abundant  by 
the  Australian  Conservation 
Foundation.  The  species  are  not  on  lists 
published  by  the  International  Union  for 
Conservation  of  Nature  and  Natural 
Resources  (lUCN),  the  Council  of  Nature 
Conservation  Ministers,  World  Wide 
Fund  for  Nature  Australia  (WWF),  or 
Fund  for  Animals  Ltd.,  that  variously 
identify  species  of  Australian  fauna  they 
fmd  to  be  endangered,  threatened,  or 
vulnerable. 

Summary  of  Comments  and 
Recommendations 

The  Service  received  over  32,000 
cards  and  letters  bearing  about  35,000 
signatures  from  citizens  of  more  than  40 
countries  in  response  to  the  August  8, 
1990,  and  June  12, 1991,  requests  for 
comments.  Virtually  all  correspondents 
supported  the  request  to  ban  the 
importation  of  kangaroo  products  into 
the  U.S.  and/or  advocated  the  retention 
of  threatened  status  for  the  species. 

Many  of  the  more  lengthy  comments 
pertain  to  a  perceived  illogic  in  the 
kangaroo  management  programs  of 
Western  Australia,  South  Australia, 
New  South  Wales,  and  Queensland. 
Each  State  has  legislation  protecting 
macropods  and  each  State  has 
management  programs  implementing 
the  extensive  culling  of  kangaroos. 
Actions  to  harvest  protected  species  are 
considered  incongruous  activities  by 
many  persons.  The  commercial  kill  of 
macropods  (mostly  of  red  and  gray 
kangaroos)  in  the  four  States  could  total 
5.2  million  kangaroos  in  1992.  Many 
persons  questioned  whether  harvests  of 
this  magnitude  could  possibly  represent 
sustainable  yields.  Other  comments 
received  by  the  Service  questioned  the 
assessments  made  in  the  Nichols  et  al. 
report,  cited  perceived  flaws  in  the 
kangaroo  management  programs  of 
individual  States,  suggested  that  the 
kangaroo  skin  and  meat  industries 
(rather  than  killing  to  prevent  or 
mitigate  for  agricultural  damage)  were 
driving  the  kangaroo  harvests,  and 
hinted  at  nefarious  activities  and 
political  corruption  within 
governmental  bodies.  Comments 
submitted  on  several  occasions  by  the 
Australian  Commonwealth  and 
Australian  State  governments  have 
described  the  kangaroo  management 
programs  in  detail.  The  substance  of 
some  of  the  more  lengthy  comments  are 
addressed  in  some  detail  below. 

Comment  1. — Some  comments 
criticized  the  report  "Review  of 
^  Kangaroo  Management — Australia, 
March  1990"  prepared  by  the  Service 
team  because  the  review  suggested  the 


Service  consider  delisting  the  three 
kangaroo  species  without  having 
evaluated  tne  three  species  using  the 
criteria  of  the  Endangered  Species  Act 
lliese  comments  further  argued  that  the 
petition  submitted  by  the  Wildlife 
Legislative  Fund  should  not  have  been 
accepted  by  the  Service  because  its  basis 
was  an  inappropriate  suggestion  in  the 
Service  report. 

Service  Response. — ^The  Service 
agrees  that  the  recommendation  for 
delisting  presented  in  the  "Review 
..."  was  not  in  and  of  itself  adequate 
to  support  a  delisting  finding.  However, 
the  Service  accepted  the  November  6, 
1990,  petition  because  it  presented 
sufficient  information  that  the  action 
"may  be  warranted."  A  status  review 
was  initiated  in  the  Augiist  8, 1990, 
notice  (55  Federal  Register  32276)  and 
continued  in  the  June  12, 1991,  notice 
(56  Federal  Register  26971).  A  status 
review  was  also  relevant  to  a  decision 
on  the  December  1989  petition  to  ban 
imports  (for  example,  no  separate  ban  is 
necessary  if  the  species  were  found  to 
be  endangered  and  no  ban  could  be 
imposed  by  the  Service  under  the  ESA 
or  any  other  authority  if  the  species 
were  found  to  be  neither  endangered 
nor  threatened). 

Comment  2. — Several  comments 
considered  the  Service  report  "Review 
of  Kangaroo  Management — Australia, 
March  1990"  to  be  flawed  either 
because  the  information  the  Service 
team  obtained  and  reported  was 
incorrect  or  because  the  Service  team 
did  not  adequately  interpret  that 
information. 

Service  Response. — ^The  Service  notes 
that  the  Australian  inspection  was  a 
brief  and  intense  effort  to  obtain  on-site 
information  about  population 
monitoring  procedures,  product  tagging 
procedures,  law  enforcement  practices 
and  the  implementation  of  management 
programs.  It  is  an  important  Usting  of 
that  information  and  a  useful 
assessment  of  kangaroo  management  in 
Australia. 

Comment  3. — ^The  Service  should  not 
delist  the  three  species  because  the 
commercial  harvest  system  is  driven  by 
commercial  greed  rather  than 
conservation  interests. 

Service  Response. — Whether  the 
harvest  system  is  driven  by  greed, 
conservation,  or  any  other  motivation  is 
not  a  listing  issue.  Species  are  evaluated 
under  the  Act  on  the  basis  of  five 
prescribed  listing  criteria.  This 
evaluation  for  the  three  kangaroo 
species  is  described  later  in  this  Federal 
Register  notice.  The  listing  criteria 
consider,  among  other  things,  whether 
causes  and  extent  of  mortalities 
(overutilization)  endanger  or  threaten 


the  species.  The  nature  of  the 
commercial  harvest  system  is  important 
to  this  evaluation  under  the  Act  because 
the  commercial  harvest  is  the  greatest 
source  of  human-induced  mortality 
impacting  the  kangaroos.  The  Service 
notes  that  the  commercial  harvest  is  a 
licensed  and  managed  operation 
conducted  within  the  bounds  of  a 
harvest  quota  system.  Harvest  quotas  are 
determined  on  the  basis  of  population 
information,  seasonal  conditions  and 
the  perceived  requirements  by  rural 
persons  for  damage  mitigation.  Quotas 
comprise  that  portion  of  the  current 
living  kangaroo  population  that  can 
apparently  be  safely  harvested  without 
threatening  the  welfare  of  the  species. 
The  commercial  industry  is  the 
mechanism  by  which  a  substantial 
portion  of  the  quota  is  harvested  and 
utilised.  About  70  percent  of  the  quota 
has  been  commercially  harvested  in 
recent  years. 

Cdmment  4. — ^The  Service  should  not 
delist  the  three  species  because  the 
harvest  quota  system  is  insensitive  to 
environmental  or  other  conditions  that 
mayjadversely  impact  kangaroos  during 
an  annual  period. 

S&vice  Response. — ^The  harvest  quota 
systdm  has  a  capability  to  be  sensitive 
to  short-term  changes  that  may  impact 
kangaroo  populations.  Additional  aerial 
surveys,  ground  surveys  and  property 
and  cniller  inspections  can  be 
accoftiplished  at  any  time  within  a  state 
if  there  are  indications  lliat  kangaroo 
populations  may  be  undergoing 
unexpected  changes  throughout  the 
yearj  The  harvest  in  any  state  can  be 
expatided,  restricted  or  terminated  by 
cancalling,  withholding  or  placing 
rcstrtttions  on  the  issuance  of  licenses 
and  by  limiting  the  numbers  of  animals 
that  can  be  taken. 

Cdinment  5. — ^The  Service  should 
retain  threatened  status  for  the  three 
kangaroo  species  because 
Comrtion wealth,  State  and  Territorial 
Govtirnments  have  not  fully 
impliamented  the  27  recommendations 
of  thb  Australian  Senate  Select 
Comniittee  and  because  Queensland  has 
not  yet  fully  implemented  the  terms  of 
the  1990  Settlement  Agreement  between 
Greenpeace  Australia,  Queensland  and 
the  Commonwealth  of  Australia. 

Service  Response. — ^The 
Commonwealth  has  indicated  (ANPWS 
1991  A)  that  it  has  considered  all  the 
recommendations  of  the  Senate  Select 
Committee.  Many  of  the 
recommendations  are  relevant  at  the 
State  level  and  they  have  been 
implemented  where  applicable  and 
possible.  Additional  funding  has  been 
sought  from  the  Commonwealth 
Govsmment  to  implement 


recommendations  relevant  at  the 
Federal  level.  Queensland  Nati(mal 
Parks  and  Wildlife  Service  has 
implemented  basic  changes  in  its 
kangaroo  management  system  to 
respond  to  some  of  the  commitments  in 
the  Settlement  Agreement  (ANPWS 
1991  A).  Some  issues  require  research, 
experimentation  or  basic  changes  in 
policy  and  will  require  time  before  full 
implementations  occurs.  The  fact  that 
recommedations  of  the  Senate  Select 
Committee  and  the  Settlement 
Agreement  may  not  have  been  fully 
implemented  at  this  time  may  be 
grounds  for  further  negotiations  in 
Australia  but  are  not  groimds  for  making 
a  listing  decision  under  the  Act. 

The  Service  team  received  written 
comments  supporting  current  kangaroo 
management  programs  when  they  made 
their  March  1990  inspection.  Those 
comments  were  incorporated  in  the 
team's  June  5, 1990,  report  "Review  of 
Kangaroo  Management-Australia,  March 
1990".  The  Service  also  recieved 
comments  from  Australian  authorities 
during  the  open  comment  periods.  One 
comment  from  the  Australian  Embassy 
was  in  response  to  a  query  about  the 
killing  of  kangaroos  in  Hattan-Kulkyne 
National  Park  in  Victoria.  The      , 
Commonwealth  has  no  legislative 
involvement  in  kangaroo  management 
in  Victoria  because  Victoria  does  not 
export  kangaroo  parts  and  products  and 
thus  has  not  developed  a  kangaroo 
management  plan  for  Commonwealth 
approval.  Victoria  has  determined  that 
the  Hattah-Kulkyne  National  Park  still 
retains  elements  of  endemic  woodlands 
and  considers  the  park  to  be  a  biosphere 
reserve  of  this  endemic  woodland.  The 
goal  for  the  Park  is  principally  to . 
redevelop  the  endemic  woodland,  and 
excess  kangaroos  apparently  need  to  be 
culled  so  herbivore  damage  to 
revegetation  is  minimized.  The  Service 
fuily  accepts  this  explanation. 

The  Australian  National  Parks  and 
Wildlife  Service  (ANPWS)  provided 
comments  and  attachments  in  response 
to  the  August  8, 1990,  Federal  Register 
notice  and  in  response  to  the  "Review 
of  Kangaroo  Management-Australia, 
March  1990 '.  The  ANPWS  submission 
identified  the  parties  responsible  for 
wildlife  management  in  Australia  and 
discussed:  the  abilities  of  the  individual 
States  to  reduce  harvest  within  a 
resonable  time  period  in  order  to  cope 
with  changed  environmental  conditions 
or  population  parameters;  the  abilties  to 
detect  illegal  trade  in  skins  and  meat; 
the  magnitude  of  the  non-commercial 
kill;  research  proposals  to  further 
evaluate  kangaroo  populations  in 
Queensland;  information  about  the 
effect  of  recent  floods  in  Queensland 


and  New  South  Wales  on  the  kangaroo 
populations  and  harvest;  and  actions 
taken  on  recommendations  made  by  the 
Australian  Senate  Select  Committee  on 
Animal  Welfare.  The  submission  also 
included  information  pertaining  to  the 
review  of  the  Queensland  Kangaroo 
Management  Program  by  the 
Administative  Appeals  Tribunal,  the 
kangaroo  cull  in  Hattah-Kulkyne 
National  Park  and  extensive  response  to 
recommendations  and  criticisms  made 
in  the  report  "Review  of  Kangaroo 
Management-Australia,  Mardi  1990" 
and  in  the  Greenpeace  USA  petition  of 
December  20. 1989.  ANPWS  also 
provided  comments  in  response  to  the 
June  12, 1991,  Federal  Register  notice 
wherein  it  described  objectives  for 
kangaroo  management,  the  regulatory 
mechanisms  for  enforcing  trade 
restrictions  in  kangaroo  products,  the 
response  of  the  Australian  Government 
to  the  27  recommendations  in  the 
Australian  Senate  Select  Committee 
report,  how  Queensland  National  Parks 
and  Wildlife  Service  responded  to 
recommendations  in  the  Settlement 
Agreement,  and  the  nature  of 
population  and  habitat  surveys  in 
Western  Australia.  AT-IPWS  and  the 
National  Parks  and  Wildlife  Services  of 
Queensland  and  New  South  Wales  also 
provided  information  to  Service 
personnel  in  July  1992  pertaining  to 
current  population  and  harvest  statistics 
and  the  current  management  plans  for 
the  four  States  allowing  commercial 
harvests. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(a)(ll  of  the  Act  (16  U.S.C. 
1531  et  seq  )  and  regulations  (50  CFR 
part  424)  promulgated  to  implement  the 
listing  provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
lists  or  deleting  species  from  the  lists  of 
endangered  and  threatened  wildlife.  A 
species  shall  be  listed  or  reclassified  on 
the  basis  of  the  best  scientific  or 
commercial  data  available  after 
conducting  a  review  of  the  species' 
status  with  regard  to  the  five  following  % 
evaluation  factors:  (A)  The  present  or 
threatened  destruction,  modification  or   * 
curtailment  of  its  habitat  or  range;  (B) 
overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes;  (C)  disease  or  predation;  (D) 
the  inadequacy  of  existing  regulatory 
mechanisms;  and,  (E)  other  natural  or 
manmade  factors  affecting  its  continued 
existence. 

The  present  findings  and  the 
proposed  recision  of  the  special  rule  are 
based  on  an  assessment  of  the  five 
listing  criteria  within  the  Act.  The 
assessment  considers  the  present 
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biological  status  of  the  three  kangaroo 
species  in  mainland  Australia.  The 
assessment  does  not  evaluate  whether 
the  commercial  utilization  of  kangaroos 
violates  their  protected  status  as  listed 
in  domestic  legislation  or  the  legitimacy 
of  the  commercial  kangaroo  industry. 
Those  are  Australian  domestic  issues. 
The  Service  assumes  that  kangaroo 

[iroducts  are  a  legitimate  product  of  the 
and  if  kangaroos  are  managed  as  a 
sustainable  resource,  and  if  Australian 
society  approves  of  the  harvest.  The 
Service's  evaluation  focuses  on  whether 
the  commercial  enterprise  threatens  the 
existence  of  kangaroos  and  whether 
governments  adequately  manage  the 
kangaroo  resource. 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Extensive  kangaroo  habitats  have  been 
lost  or  seriously  degraded  where 
urbanization  and  several  forms  of 
intensive  agriculture  have  occurred.  The 
eastern  gray  kangaroo  has  lost  important 
habitats  to  development  and  agriculture 
in  eastern  Queensland,  New  South 
Wales  (NSWNPWS  1991  A)  and 
throughout  Victoria.  The  species, 
however,  is  considered  abundant  and 
widespread  over  large  areas  of  eastern 
Austialia  where  rainfall  exceeds  250 
mm  But  has  little  seasonal  trend  or 
where^ummer  rains  exceed  winter  rains 
(ANPWS  1991).  That  publication 
summarizes  habitats  for  the  eastern  gray 
kangaroo  as  including  semi-arid  mallee 
scrub,  woodland,  and  forest.  The 
densities  of  eastern  gray  kangaroos  are 
frequently  low  in  the  more  arid  portion 
of  their  potential  range,  where  they  may 
be  confined  to  narrow  belts  of  woodland 
bordering  watercourses,  and  are 
sometimes  high  elsewhere.  The  1991 
density  of  gray  kangaroos,  for  example, 
was  estimated  at  about  1  per  km  sq  in 
arid  extreme  northwestern  New  South 
Wales  and  averaged  more  than  10  per 
km  sq  on  about  125,000  km  sq  of  habitat 
in  mesic  northcentral  New  South  Wales 
(NSWNPWS  1991  B).  Caughley.  et  al. 
(1987)  listed  densities  for  eastern  gray 
kangaroos  that  were  greater  than  20 
kangaroos  per  km  sq  on  some  transects 
in  extreme  southcentral  Queensland  as 
determined.from  1980-1982  aerial 
surveys.  The  western  border  of  the  range 
of  the  species  has  apparently  moved 
westward  since  European  settlement 
because  of  the  establishment  of 
numerous  semi-permanent  watering 
points  for  stock.  Pastoral  development  is 
considered  to  have  generally  favored  the 
eastern  gray  kangaroo  (NSWNPWS  1991 
A). 

The  red  kangaroo  is  considered 
abundant  ov^r  much  of  inland  Australia 


in  areas  receiving  less  than  500  mm 
annual  rainfall  (ANPWS  1991).  The 
species  occurs  in  mulga  and  mallee 
scrub,  shrubland,  woodland,  grassland, 
and  desert.  The  species  seems  to  prefer 
open  plains  with  scattered  trees  or 
shrubs.  The  1991  density  of  red 
kangaroos  was  estimated  at  less  than  3 
per  km  sq  in  central  NSW  but  at  more 
than  14  per  km  sq  on  about  125,000  km 
sq  of  habitat  in  arid  extreme 
northwestern  NSW  (NSWNPWS  1991 
A).  Caughley,  ef  al.  (op.  cit.)  listed 
densities  greater  than  20  per  km  sq  for 
the  red  kangaroo  on  some  transects 
determined  from  1980-1982  aerial 
surveys.  Red  kangaroos  occur  in  almost 
a  continuous  distribution  but  at  varying 
densities  over  all  the  pastoral  areas  and 
a  large  portion  of  the  interior  of  South 
Australia.  The  red  kangaroo  favors  the 
open  but  better  watered  country  inside 
the  2000  km  dingo  proof  fence  in  lands 
used  primarily  for  sheep  grazing.  Red 
kangaroo  densities  are  much  lower 
outside  the  fence  (SANPWS  1991).  The 
habitat  changes  associated  with  sheep 
grazing  such  as  closely  spaced  stock 
water,  the  production  of  shrubland  with 
ephemeral  grasses,  and  the  exclusion  of 
the  dingo  are  considered  favorable  for 
the  red  kangaroo. 

The  western  gray  kangaroo  occurs 
across  the  south  of  the  continent  from 
Western  Australia  to  extreme 
southcentral  Queensland  but  generally 
not  east  of  the  great  divide.  This 
distribution  generally  corresponds  to 
the  area  where  winter  rainfall 
predominates.  Caughley,  et  al.  (op.  cit.) 
listed  densities  greater  than  10  per  km 
sq  for  transects  in  a  relatively  small  area 
of  southwestern  New  South  Wales  as 
determined  from  1980-1982  aerial 
surveys.  The  increase  of  watering  points 
to  aid  the  pastoral  industry  has  been 
beneficial  to  the  western  gray  kangaroo 
but  intensive  agriculture  has  adversely 
impacted  some  habitats.  Arnold  (1990), 
for  example,  indicated  that  the  sizes  of 
some  populations  of  western  gray 
kangaroos  have  declined  significantly 
where  habitat  fragmentation  to  favor 
intensive  agriculture  has  occurred  in 
southwestern  Western  Australia.  Arnold 
(op.  cit.)  further  believes  losses  to 
kangaroo  populations  will  continue  in 
these  areas  as  the  remnant  native 
vegetation  continues  to  be  degraded. 
The  western  gray  kangaroo  occurs 
widely  through  the  southern 
agricultural  area  of  South  Australia  and 
extends  into  the  central  pastoral  areas. 
This  macTopod  is  considered  to  be 
basically  a  dweller  of  scrublands  and 
woodlands  that  grazes  at  the  edges  of 
adjacent  grasslands.  That  portion  of  the 
gray  kangaroo's  range  in  the  pastoral 


zone  of  South  Australia  has  been 
favored  by  management  actions 
beneficial  to  sheep  production.  A 
portion  of  the  gray  kangaroo's  range  in 
the  southern  agricultural  zone  has  been 
degraded  or  destroyed  by  extensive 
habitat  destruction  caused  by  the 
clearing  of  native  vegetation  for 
agricultural  and  industrial  purposes  and 
for  urban  and  suburban  developments 
(SANPWS  1991). 

The  three  species  of  kangaroos  occur 
over  a  vast  region  of  Australia.  Census 
lines  representative  of  about  2.25 
million  km  sq  of  habitat  are  routinely 
surveyed  by  air  to  estimate  kangaroo 
numbers.  Kangaroos  are  abundant  in 
major  portions  of  this  habitat.  As 
indicated  below,  an  extensive  series  of 
Parks  and  Reserves  totaling  over 
400,000  km  sq  has  been  and  is  being 
developed  which  will  contribute 
directly  to  the  conservation  of 
macropods  throughout  their  natural 
range.  Current  kangaroo  populations 
could  exceed  those  present  before 
European  man  arrived  on  the  continent. 
This  seems  possible  because  kangaroos 
have  a  reproductive  capability 
efficiently  attuned  to  the  boom  or  bust 
nature  of  the  usual  precipitation-range 
forage  cycle  on  arid  lands  and  because 
kangaroos  have  been  an  impressive  and 
inadvertent  beneficiary  of  the  sheep 
management  system  which  included  the 
clearing  of  woodlands,  production  of 
wateriiig  points,  and  the  control  of 
predators.  Kangaroos  that  inhabit  vast 
areas  of  Australia  in  impressive 
numbers  can  not  be  considered 
threatened  because  of  habitat  and  range 
conditions  even  though  much  native 
range  is  severely  degraded.  Kangaroos 
do  well  when  habitats  are  in  adequate 
condition  due  to  sufficient  rainfall  and 
more  poorly  when  droughts  occur.  This 
cyclic  or  fluctuating  pattern  in  response 
to  the  vegetative  condition  of  rangelands 
is  a  normal  periodicity  in  the  arid  land 
system  and  does  not  in  itself  comprise 
a  threat  to  the  species. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

The  intent  of  kangaroo  conservation 
in  Australia  is  to  maintain  viable 
populations  of  the  three  species  of 
kangaroos  over  their  existing  range  and 
minimize  the  deleterious  effects  that 
high  densities  of  these  species  may  have 
on  agricultural  and  pastoral  products. 
Management  is  an  art  in  the  arid-zone 
ecosystems  that  comprise  much  of 
interior  Australia  where  lands  normally 
cycle  in  productivity  in  response  to  a 
variable  rainfall.  Viable  kangaroo 
populations  need  to  be  maintained 
when  range  productivity  and  carrying 
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capacities  are  low,  but  kangaroos  can 
represent  a  usable  range  resoxirce  when 
populations  and  range  productivities  are 
increased.  The  Australian  National 
Parks  and  Wildlife  Service  and  the 
Parks  and  Wildlife  Services  of  the 
individual  states  regularly  monitor 
population  trends  of  red  and  gray 
kangaroos.  The  species  are  protected  on 
National  Parks  and  Reserves  which  total 
about  5  percent  of  the  continental  land 
area  (over  400,000  km  sq).  Some  of  these 
lands  represent  imp>ortant  kangaroo 
I  habdtats.  The  species  can  be  legally 
killed,  but  not  commercially  utilized,  by 
permitted  actions  in  many  urban, 
suburban  and  agricultural  areas  for 
damage  mitigation  reasons.  A  major 
I  commercial  harvest  of  kangaroos  occurs 
in  large  designated  areas  of  Queensland, 
New  South  Wales,  South  Australia,  and 
Western  Australia.  The  magnitude  and 
charactftristics  of  this  commercial 
harvest  are  regulated  by  the  ANPWS  as 
a  wildlife  management  strategy.  The 
total  commercial  is  conducted  within 
the  framework  of  a  harvest  quota 
system.  The  commercial  quota  is  the 
maximum  number  of  kangaroos  of  a 
designated  species  that  may  enter 
domestic  or  international  commerce 
during  a  specific  year  after  having  been 
taken  in  accordance  with  approved 
State  management  plans. 

Kangaroo  population  trends  are 
estimated  from  large-scale  aerial  and/or 
ground  surveys.  These  population 
trends  reflect  all  forms  of  mortality 
acting  on  kangaroos.  Commercial 
harvest  quotas  are  determined  from 
estimates  of  the  living  population  and 
are  intended  to  regulate  the  harvest 
which  is  the  principle  human-caused 
form  of  mortality.  The  commercial 
harvesting  of  kangaroos  is  directly 
controlled  through  the  licensing  of 
shooters  and  their  operations. 

The  population  siuveys  are 
accomplished  dining  winter  (June- 
August),  annually  in  South  Australia, 
New  South  Wales,  and  Queensland  and 
triennially  in  Western  Australia.  The 
raw  data  from  surveys  represent  index 
values  that  can  be  compared  to  develop 
trends,  or  they  can  be  expanded  by  the 
use  of  suitable  correction  factors  to 
provide  estimates  of  kangaroo 
populations.  Correction  factors  strive  to 
account  for  differences  in  the  behavior 
of  kangaroo  species  regarding  their 
sightability  and  the  ability  to  sight 
kangaroos  in  different  habitats.  Research 
is  ongoing  to  further  enhance  the  quatity 
of  surveys  and  correction  factors. 
Population  trends  in  Western  Australia, 
where  aerial  surveys  are  only 
accomplished  at  3-year  intervals,  are 
estimated  from  monthly  reports  of  the 
jcommerdal  harvest,  the  intermittent 


aerial  surveys  and  ground  surveys  and 
patrols  by  appropriate  staff  (WADCLM 
1991  A  and  B). 

Harvest  quotas  are  determined  on  the 
basis  of  population  information, 
estimates  of  habitat  quality,  and  the 
perceived  or  estimated  requirements  for 
damage  mitigation.  Conservation 
interests  are  considered  to  drive  the 
establishment  of  harvest  quotas  because 
quotas  are  usually  fixed  as  conservative 
proportions  of  the  estimated 
populations.  Individual  States  could 
temporarily  set  quotas  at  high  rates  if 
their  stated  man^ement  goal  was  to 
reduce  statewide  or  localized  kangaroo 
populations  to  more  sustainable  levels. 

The  1991  harvest  quota  for  red 
kangaroos  in  Western  Australia  was 
290,000,  or  12  percent  of  the  1990 
estimated  population  of  2,370.000 
(WADCLM  1991  A),  and  the  1991 
harvest  quota  for  gray  kangaroos  was 
45,000,  or  4  percent  of  the  1990 
estimated  population  of  1,073,000 
(WADCLM  1992  B).  About  185,000  red 
kangaroos  and  38,000  gray  kangaroos 
were  commercially  killed  in  1991  in 
Western  Australia,  which  equaled  about 
8  percent  and  4  percent,  respectively,  of 
that  State's  1990  population  estimates. 
The  1991  harvest  quota  for  red 
kangaroos  in  the  commercial  utihzation 
zone  of  South  Australia  was  408,000,  or 
21  percent  of  the  1990  estimated 
population  of  1,950,000,  and  the  1991 
harvest  quota  for  gray  kangaroos  was 
31.700,  or  16  percent  of  the  1990      ' 
estimated  population  of  194,000.  About 
214,000  red  kangaroos  (11  percent)  and 
15,000  gray  kangaroos  (8  percent)  were 
apparently  killed  for  the  commercial 
trade  in  South  Australia  in  1991.  The 
1991  harvest  quota  for  red  kangaroos  in 
the  commercial  utilization  zone  of  New 
South  Wales  was  706,000,  or  16  percent 
of  the  1990  estimated  population  of 
4,500,000,  and  the  1991  harvest  quota 
for  gray  kangaroos  was  804,000,  or  20 
percent  of  the  1990  estimated 
population  of  4,050,000.  About  496,000 
red  kangaroos  and  360,000  gray 
kangaroos  were  commercially  killed  in 
1991  in  New  South  Wales,  wiiich 
equaled  about  11  percent  and  9  percent, 
respectively,  of  that  State's  1990 
population  estimates.  The  1991  harvest 
quota  for  red  kangaroos  in  the 
commercial  utilization  zone  of    > 
Queensland  was  480,000,  or  28  percent 
of  the  1990  estimated  population  of 
1.820,000,  and  the  1991  harvest  quota 
for  gray  kangaroos  was  1,300,000,  or  58 
percent  of  the  1990  estimated 
population  of  2,230,000.  Queensland 
authorities  believe  the  4,050,000 
estimate  for  red  and  gray  kangaroos  is  a 
conservative  and^bstantial 
underestlmatioo  m  the  true  population 


because  ourently  used  correction 
factors  apparently  are  unable  to 
adequately  depict  populations, 
especially  of  gray  kangaroos,  within  the 
dense  tree  and  scrub  cover  in  the 
southcentral  mulga  zone.  One  intent  of 
the  harvest  program  in  Queensland  is 
apparently  to  reduce  kangaroo  numbers, 
especially  those  of  the  eastern  gray 
kangaroo,  to  what  is  viewed  as  more 
sustainable  levels.  The  Service  notes 
that  Queensland  has  not  described  what 
that  more  desirable  level  might  be  but 
that  Queensland  is  conunitted  to  the 
retention  of  viable  populations  of 
macropods  of  each  species  throughout 
their  existing  range.  The  total  national 
commercial  quota  in  1991  for  red  and 
gray  kangaroos  was  4,065,000,  which 
was  22  percent  of  the  estimated  1990 
red  and  gray  kangaroo  population  of     / 
18,187,000.  The  1991  commercial  kill  * 
was  2,798,000,  which  was  69  percent  of 
the  commercial  quota  and  15  percent  of 
the  stated  1990  population  estimate. 
The  1991  commercial  kill  would  be  an 
even  smaller  proportion  of  the  total 
population  if  the  Queensland  kangaroo 
population  was  significantly  under- 
estimated. An  additional  99,300  red  and 
gray  kangaroos  (less  than  1  percent  of 
the  national  {>opulation  estimate)  were 
reported  killed  during  1991  for  damage 
mitigation  purposes  outside  the 
commercial  harvest  quotas. 

Queensland  has  received  criticism  in 
past  years  for  its  harvest  management 
system.  That  system  has  been 
substantially  modified  in  the  past  two 
years  (QNPWS  1992).  Queensland  now 
establishes  its  kangaroo  harvest  quota  in 
the  following  manner.  Survey  data  from 
fixed-wing  aircraft,  helicopters  and 
groimd  surveys  are  utilized  to  provide 
population  estimates.  A  conservative 
possible  harvest  quota  is  formulated 
from  this  mid-winter  siuvey 
information.  This  statewide  potential 
quota  is  reviewed  by  the  Area  Director, 
Regional  Director,  and  the  Manager- 
Wildlife  Management,  Queensland.  The 
potential  quota  is  then  passed  before  the 
Macropod  Management  Committee  (a 
State  Ministerial  committee)  to  receive 
pubUc  input  from  the  rural  commimity, 
pastoralists,  graziers,  shooters,  dealers, 
the  Department  of  Primary  Industries, 
conservation  groups,  and  politicians 
whose  constituents  are  impacted  by 
kangaroos.  The  committee  advises  on 
the  acceptability  of  the  proposed  quota 
and  may  make  recommendations  about 
the  quota.  The  proposed  quota  and  the 
comments  are  passed  to  the  Queensland 
Minister,  who  determines  the  final 
quota  to  be  submitted  to  the 
Commonwealth  for  approval. 
Commonwealth  approval  may  be  gained 
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after  tka  proposal  has  been  reviewed  by 
ANPWS  and  tho  'Commonwealth 
Minister's  Scientific  Advisory 
Committee  on  Kangaroos. 

The  commercial  utilization  area 
(CUA)  in  South  Australia  occurs  on 
about  282,000  lun  sq  of  pastoral 
landscape,  which  comprises  about  28 
percent  of  the  State's  land  area.  The 
harvest  quota  in  South  Australia  is 
based  on  the  winter  aerial  survey  of  the 
commercial  utilization  area  and  is 
developed  for  each  of  10  kangaroo 
management  zones  within  the  CUA.  The 
commercial  quota  is  set  as  a  best 
estimate  of  the  maximum  number  of 
each  species  that  may  need  to  be  killed 
to  contain  dolelailous  effects  on  stock, 
crops  or  property  without  jeopardizing 
the  viability  nf  kangaroo  populations 
(SANPWS  1991).  The  proposed  quota 
has  to  be  approved  by  the  appropriate 
South  Australian  Minister  betore  its 
submission  to  the  Commonwealth.  The 
Commonwealth  Minister  subjects  the 
proposed  quota  to  review  by  ANPWS 
and  the  Minister's  Scientific  Advisory 
Committee  on  Kangaroos  before  any 
implementation  of  the  kangaroo 
management  program  can  occur. 

The  commercial  utilization  zone 
covers  the  western  two-thirds  of  New 
South  Wales.  The  harvest  quota  in  the 
State  is  based  on  population  estimates 
from  the  most  recent  annual  surveys, 
recent  trends  in  population  numbers 
and  distribution,  harvest  monitoring 
data,  information  about  non-harvest 
mortality  and  non-commercial  harvest 
mortality,  cJimatic  conditions  over  at 
least  the  past  year,  current  land  use,  the 
proporuon  ot  ihe  population  not  subject 
to  damage  mitigation  culling,  and  the 
demand  for  agricultural  damage 
mitigation  cuilmg  (NSWNPWS  1991  A). 
The  proposed  qviota  is  subject  to  peer 
review  and  must  be  approved  by  the 
appropriate  New  South  Wales  Minister 
before  its  submission  to  the 
Commonweaiih.  The  quota  must  be 
approved  by  the  Commonwealth 
Minister,  after  its  review  by  ANPWS 
and  the  Minister  s  Scientific  Advisory 
Committee  on  Kangaroos,  before  the 
har\'6st  program  can  be  implemented. 

The  commercial  harvest  zone  may 
total  about  one-half  of  Western 
Australia.  Parks,  reserves,  and  State 
forest  lands  occupied  by  and  providing 
protective  status  to  western  gray  and-'or 
red  kangaroos  may  total  100,000  km  sq 
within  this  vast  state.  The  harvest  quota 
in  Western  Australia  is  conservatively 
established  on  the  basis  of  current 
population  trends,  seasonal  conditions, 
the  review  of  previous  annual  harvests, 
the  proportion  of  the  habitat  and 
population  not  subject  to  harvesting, 
current  land  use  piacticac  and  the 


significance  of  the  take  outside  the 
commercial  quota  (WADCLM  1991  A 
and  B).  The  proposed  quota  is  subject  to 
peer  review  and  must  be  approved  by 
the  appropriate  Western  Australian 
Minister  before  being  forwarded  to  the 
Commonwealth  Government.  The 
Commonwealth  Minister  (after  review 
by  ANPWS  and  the  Minister's  Scientific 
Advisory  Committee  on  Kangaroos) 
must  approve  the  quota  before  the 
harvest  program  can  be  implemented. 

Individual  states  have  the  capability 
to  monitor  their  kangaroo  harvest.  For 
example,  Queensland  has  recently 
established  a  Macropod  Management 
System  which  is  a  new  and  large 
compatarized  database  containing 
information  about  shooters'  records, 
deale"^'  records'  location  of  kill,  date  of 
kill,  sex  and  >»pecies  of  kill,  etc.  The 
database  has  the  capability  to  track 
harvest  information  to  assure  managers 
that  certain  populations  are  not  being 
overharvested.  A  computerized  database 
in  Western  Australia,  built  on  harvest 
data,  allows  for  the  analysis  of  total 
commercial  take  by  management  area, 
trends  in  (he  sex  ratio  of  the  commercial 
take,  trends  in  the  average  weight  of 
kangaroos  in  the  commercial  take,  and 
trends  in  the  commercial  take  per  unit 
effort  (WADCLM  1991  A  and  B).  South 
Australia  is  collecting,  but  not  yet 
utilizing  in  its  kangaroo  management 
program,  monitoring  data  about  catch 
per  unit  of  effort,  sex  ratio  of  the  kill, 
and  average  weight  of  carcass  by  sex  for 
each  species  (SANPWS  1991).  New 
South  Wales  obtains  specific 
information  from  trappers,  chillers,  and 
faunal  dealers  to  determine  catch  per 
unit  effort,  average  carcass  weight  by 
sex  per  species,  sex  ratios  of  kill,  and 
the  distribution  of  the  harvest.  This 
information  is  available  by  management 
zone  and  on  a  statewide  basis 
(NSWNPWS  1991  A). 

The  monitoring  and  assessment  of 
population  trends  and  harvest  returns  as 
specified  in  the  approved  kangaroo 
management  programs  is  intended  to 
ensure  the  conservation  of  the  species. 
The  monitoring  of  the  harvest 
presumably  provides  continual 
assessment  of  the  health  of  the 
macropod  populations  so 
overutilization  will  not  occur. 

The  States  and  Commonwealth 
gevemments  have  the  capability  to 
police  and  regulate  the  commercial  take 
of  kangerooa  so  overutilization  will  not 
occur.  State  governments  control  any 
illegal  trade  in  kangaroos  through 
regular  and  random  field  inspections  of 
shooter  and  dealer  operations  and 
checks  fin  the  returns  required  from 
them.  Law  enforcement  staff  may  also 
respoad  to  reports  of  illegel  activitiee. 


The  primary  focus  in  law  enforcement 
activities  at  the  State  or  Territory  leve' 
is  to  detect  illegal  trade  long  before 
material  may  be  proposed  for  export. 
This  is  feasible  because  of  the  relatively 
small  number  of  people  involved  in  the 
commercial  kangaroo  industry  and  the 
kangaroo  meat  or  skins  in  a  secretive 
manner.  There  is  also  little  incentive  to 
become  involved  in  illegal  activities 
when  quotas  are  not  being  reached  (on 
average  only  about  70  percent  of  the 
total  quotas  have  been  taken  in  recent 
years)  (ANPWS  1992). 

The  Commonwealth  capability  to 
control  illegal  trade  rests  primarily  with 
Customs  officers  and  the  Australian 
Federal  Police.  Checks  on  permitted 
exports  of  kangaroo  products  by 
CustoiTis  officers  usually  are  restricted 
to  the  inspection  of  paperwork 
associated  with  the  export.  Customs 
officers  will  conduct  more  detailed 
inspections  and  enforcement  activities 
where  intelligence  indicates  that  illegal 
activities  may  be  occurring  (ANPWS 
1992).  The  Wildlife  Enforcement  Squad 
within  the  ANPWS  is  intended  to 
coordinate  enquiries/investigations  into 
allegations  of  illegal  trade  in  wildlife. 

Ajtnual  surveys  are  good  indicators 
that  kangaroo  populations  are  not  being 
overutiljzed.  For  example,  population 
estimates  for  red  and  grey  kangaroos 
(with  numbers  commercially  harvested 
listed  in  parraitheses)  for  New  South 
Wales  bom  1987-1991  total, 
respectively,  5.4  million  (0.47  million), 
5.5  million  (0.42  million),  7.6  million 
(0.50  million),  8.6  miHion  (0.63 
million),  and  9.1  million  (0.86  million). 
Population  estimates  for  1987  and  1988 
are  only  for  the  western  plains  while 
those  in  1989-1991  are  based  on 
populations  in  both  the  western  plains 
and  the  tablelands.  The  total  population 
in  NSW  apparently  increased  at  least 
during  the  years  1989-1991.  Index 
numbers  for  Queensland  for  the  same 
period  (with  numbers  commercially 
harvested  listed  in  parentheses)  are 
estimated  at  4.8  million  (1.60  million).^ 
4.7  million  (1.65  million),  4.1  million 
(1.62  million),  4.1  million  (1.58 
million),  and  3.0  million  (1.49  million). 
The  1992  index  estimate  was  about  4.1 
million  which  is  similar  to  the  1989  and 
1990  levels.  Queensland  considers  its 
population  figure  to  be  an  index  rather 
thian  an  estimate  because  a  greater  but 
yet  unknown  correction  factor  may  be 
necessary  to  expand  raw  data  from 
aerial  surveys  into  population  estimates, 
to  account  for  difficulties  in  making 
aerial  counts  of  eastern  gray  kangaroos 
in  woodland  habitats.  Mulga  woodlands 
comprise  about  190,000  km  sq  in 
Queensland  and  are  especially  difficult 
to  censu*  from  the  Kt.  Brigalow 
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woodlands  are  also  difficult  to  census 
but  many  of  these  lands  have  been 
extensively  modified  to  favor 
agriculture.  Comparable  data  for  annual 
populations  are  apparently  not  available 
for  South  Australia  and  Western 
Australia.  South  Australia  had  an 
estimated  population  of  963,000  red  and 
208,000  western  gray  kangaroos  in  1987 
and  1,950,000  red  and  194,000  western 
gray  kangaroos  in  1990.  Western 
Australia  had  an  estimated  population 
of  2,329,000  red  and  652,000  western 
gray  kangaroos  in  1987  and  2,178,000 
red  and  1,070,000  gray  kangaroos  in 
1990.  A  combined  total  of  about  0.30- 
0.45  million  red  and  gray  kangaroos 
were  commercially  harvested  annually 
between  1987-1991,  from  South 
Australia  and  Western  Australia. 

Drought  events  can  directly  affect 
kangaroo  numbers.  Data  from  New 
South  Wales  for  the  1980s  provides  a 
best  illustration  of  population 
fluctuations  associated  with  droughts. 
The  data  unfortunately  provide  an 
imperfect  comparison  because  both 
census  procedures  and  evaluation  areas 
changed  during  the  decade.  The  trend 
seems  clear,  however,  a  population 
build  up  to  1982,  a  major  population 
reduction  measured  in  1983  and  1984  in 
response  to  the  severe  drought  in 
summer  1982-1983,  and  a  gradual 
population  recovery  to  1990.  The 
population  estimated  from  1981,  with 
commercial  kill  numbers  in 
parentheses,  are  7,046,000  (489,000); 
9,400,000  (664,000);  5,500,000 
(400.000);  2,738,000  (229,000); 
4.155,000  (326,000);  4,662,000 
(445,000);  5,425,000  (473,000); 
5,498,000  (421,000);  7,582,000 
(500,000);  and  8,550,000  (633,000).  The 
sheep  range  may  be  entering  a  drought 
period  in  1992,  so  both  kangaroo 
numbers  and  harvest  numbers  could  be 
expected  to  diminish  in  future  years. 

The  major  problem  in  the  sheep  range 
is  too  little  herbage  and  too  many 
herbivores.  Efforts  to  implement  a  total 
grazing  management  policy  call  for  the 
elimination  of  feral  herbivores  and 
introduced  rabbits  coupled  with 
reductions  in  numbers  of  sheep  and 
kangaroos.  The  Service  notes  it  is 
administratively  easy  to  attain 
reductions  of  kangaroo  numbers  through 
implementation  of  the  commercial 
harvest  but  it  is  also  essential  to 
significantly  reduce  sheep  numbers.  The 
Service  supports  efforts  to  enhance  the 
value  of  kangaroos  so  that  graziers  may 
find  reasons  to  manage  kangaroos  as 
assets  rather  than  liabilities. 

Kangaroo  populations  are  relatively 
high  and  range  conditions  may  be 
deteriorating  at  this  time  because  of  a 
continuing  drought.  The  Service 


recognizes  that  a  high  1992  harvest  goal 
of  4,942,000  red  and  gray  kangaroos  is 
an  attempt  to  reduce  kangaroo  numbers 
to  levels  close  to  their  long-term 
averages  in  order  to  minimize  economic 
losses  to  graziers  and  so  extensive 
starvation  and  increased  range 
degradation  may  not  occur.  This  is  a 
valid  management  strategy  if 
accompanied  by  reductions  in  numbers 
of  domestic  herbivores  and  if  reduced 
harvest  quotas  occur  in  the  future, 
should  kangaroo  populations  decline 
significantly  during  this  ongoing 
drought  event.  The  Service  finds  that 
red  and  gray  kangaroo  populations  are 
not  being  overutllized  in  mainland 
Australia  at  this  time. 

C.  Disease  or  Predation. 

There  is  no  evidence  that  kangaroos  at 
this  time  are  threatened  by  disease  or 
predation.  Predation  by  dingos  may 
have  been  an  important  limiting  factor 
before  the  arrival  of  Europeans.  Dingo 
predation  has  been  severely  curtailed  to 
enhance  sheep  husbandry,  and 
kangaroos  have  inadvertently  benefitted 
from  this  action.  Mortality  of  red  and 
gray  kangaroos,  believed  caused  by  an 
unidentified  post-flood  agent,  was 
observed  in  southwestern  Queensland 
following  the  April  1990  floods.  The 
impact  was  short-term  (ANPWS  1990), 
however,  presumably  because 
regenerating  vegetation  stimulated 
increases  in  subsequent  kangaroos 
populations. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Red  and  gray  kangaroos  have 
protected  status  in  all  parts  of  their 
respective  distributional  ranges 
throughout  Australia  under  relevant 
State  or  Territory  legislation.  The 
responsibility  for  wildlife  conservation 
rests  with  individual  State  or  Territorial 
governments  through  their  faunal 
conservation  authorities  (ANPWS  1991). 
The  decision  to  provide  for  a 
commercial  harvesting  industry  is 
determined  by  State  or  Territory 
government  policy  and  legislation.  The 
Commonwealth  has  no  power  in  law  to 
influence  how  States  and  Territories 
manage  red  and  gray  kangaroos  except 
for  those  populations  subject  to  export 
or  international  agreements.  The 
commonwealth  would  be  powerless,  for 
example,  to  directly  intervene  should 
any  individual  State  or  Territory,  with 
no  export  program,  develop  or  operate 
an  intrastate  program  that  was  counter 
to  the  Commonwealth  views  of 
conservation  and  management.  The 
ANPWS,  however,  is  aware  of  the  level 
of  protection  provided  in  mainland 
States  and  Territories  that  do  not  seek 


to  export  kangaroo  products  and  the 
Commonwealth  is  satisfied  that 
management  in  those  mainland  and 
States  and  Territories  (Victoria, 
Northern  Territory,  Australian  Capital 
Territory)  is  in  significant  agreement 
with  Commonwealth  views  of 
conservation  and  management  (ANPWS 
1992). 

The  management  of  kangaroos  in  New 
South  Wales,  Queensland,  South 
Australia,  and  Western  Australia  is 
based  on  legal  protection  and 
regulations  controlling  the  harvest  of 
kangaroos.  Each  of  these  four  States  has 
a  kangaroo  management  program  which 
includes  provision  for  the  reduction  of 
harvests,  if  necessary,  and  each  State 
has  the  responsibility  to  implement  the 
provisions  of  its  individual  kangaroo 
management  programs.  The  largest 
populations  of  red  and  gray  kangaroos 
occur  in  the  four  States,  and  the 
Commonwealth  Government  does  have 
a  mechanism  to  enhance  the  protection 
of  those  populations.  That  mechanism 
exists  through  the  Wildlife  Protection. 
(Regulation  of  Exports  and  Imports)  Act 
of  1982  IWP(REI)A).  The  WP(REI)A 
consolidated  wildlife  controls  into  a 
single  act  so  the  Commonwealth  could 
more  effectively  implement  the 
objectives  of  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Pauna  and  Flora 
(CITES).  Commercial  trade  is  permitted 
only  if  it  has  been  conclusively 
established  that  the  native  species  will 
not  become  threatened  because  of  the 
inadequate  control  of  exports  or  through 
the  import  of  some  non-native  species. 
The  Commonwealth  Minister  for  the 
Arts,  Sport,  the  Environmenfand 
Territories  can  approve  or  disapprove  of 
proposed  management  programs  for 
individual  species  after  having  been 
advised  of  their  merit  by  the  ANPWS 
and  the  Minister's  Scientific  Advisory 
Committee  on  Kangaroos.  State 
governments  in  Western  Australia, 
South  Australia,  New  South  Wales,  and 
Queensland  have  each  developed 
kangaroo  management  plans  that  have 
been  approved  by  the  Commonwealth 
so  that  an  export  trade  in  kangaroo 
products  is  allowed  from  each  of  those 
States.  The  kangaroo  management  plan 
for  each  State  has  a  monitoring 
provision  for  both  population  trends 
and  harvest  returns  to  ensure  that 
conservation  of  the  species  is  the 
foremost  objective. 

An  approved  kangaroo  management 
program  specifies  that  kangaroo 
products  for  export  must  be  from 
kangaroos  taken  in  a  specified  and 
approved  manner.  An  approved 
kangaroo  management  program  must 
contain  sufficient  biological  information 
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so  it  can  be  evaluated.  There  also  needs 
to  be  ample  proof  that  the  biological 
information  has  been  considered  in 
developing  the  program,  and 
discu&sions  must  have  occurred 
between  the  Slate  and  Commonwealth 
governments  so  the  management 
program  attain  acc8i>tabie  standards. 
The  management  program  must  ensure 
that  taking  in  the  wild  will  not  be 
detrimental  to  the  survival  of  the 
species,  will  be  carried  out  at  minimal 
risk  to  the  contimiing  role  of  that 
species  in  the  ecosystem,  will  occur  in 
a  humane  manner,  and  that  adequate 
periodic  monitoring  and  assessment  of 
the  effects  of  the  laking  of  specimens 
will  occur  to  ensure  the  long-term 
survival  of  the  species. 

The  kangaroo  management  programs 
are  generally  based  on  multiple-use 
ten^s  and  are  designed  to  ensxure  the 
continued  survival  of  kangaroos 
throughout  their  range.  The  program 
assume  that  kangaroos  are  successful 
native  herbivores  whose  numbers 
frequently  need  to  be  controlled.  The 
programs  are  based  on  population 
monitoring  and  use  a  licensing  system 
to  control  the  legal  culling  of  animals. 
The  individual  Slates  have  the 
responsibility  to  ensure  that  the  killing 
of  kangaroos  does  not  significantly 
affect  the  distribution  and  abundance  of 
the  species. 

The  general  objectives  of  the  kangaroo 
management  programs  are  to  (1) 
maintain  viable  populations  of 
kangaroos  throughout  their  natural 
range.  (2)  minimize  the  effects  of 
kangaroos  on  pastoral  and  agricultural 
development.  (3)  maintain  populations 
of  kangaroos  at  levels  that  will  not 
produce  long-term  adverse  impacts  to 
habitat,  and  (4)  manage  the  species  as  a 
renewable  resource.  Implementation  to 
achieve  objectives  includes  enabling 
legislation  and  an  administering 
organization  with  sufficient  funding  to 
accomplish  appropriate  research, 
management,  and  monitoring  activities. 

The  New  South  Wales  National  Parks 
and  Wildlife  Service  controls  the 
harvest  of  kangaroos  through  the 
National  Parks  and  Wildlife  Act  1974. 
All  kangaroos  entering  commercial  trade 
must  be  legally  taken  in  accordance 
with  this  Act,  and  it  is  an  offense  to  kill 
kangaroos  or  have  them  in  possession 
without  an  appropriate  license. 
Landholders  have  to  approach  the 
NSWNPWS  for  a  permit  to  kill 
kangaroos  on  their  property,  and  tags 
are  issued  if  the  killing  is  found  to  be 
warranted.  Shooters,  commercial 
dealers,  and  tannery  operators  are  each 
licensed  so  controls  exist  at  several 
levels  of  the  commercial  harvest.  The 
total  allowable  commercial  kill  occurs 


within  the  framework  of  the  commercial 
quota.  The  development  of  the  quota 
has  been  deschbed  in  a  general  manner 
under  factor  B  above. 

The  legislation  protecting  and 
conserving  nature  in  Queensland  is  the 
Faimal  Conservation  Act  1974,  soon  to 
be  r^laced  by  the  Nature  Conservation 
Act  1992.  The  Nature  Ctmservation  Act 
1992  creates  classes  of  protected  areas; 
designates  classes  of  wildlife;  and 
provides  for  development  of 
consOTvation  plans  to  protect,  use  and 
manage  protected  areas,  critical  habitats. 
and  classes  of  wildlife.  The  Queensland 
kangarxx)  management  program 
describes  how  the  activities  of  shooters 
and  dealers  are  regulated,  how  the  size 
and/or  composition  of  the  population  is 
to  be  monitored,  the  regulations  and 
diecks  to  prevent  illegal  harvest  or  over- 
har\'est,  and  other  measures  to  ensure 
the  conservation  of  the  species.  The 
approval  of  Queensland's  kangaroo 
management  program  by  the 
Commonwealth  Government  indicates 
an  assurance  that  commercialism  will 
not  threaten  the  survival  of  kangaroo 
populations  throughout  their  range. 

Kangaroos  and  all  native  fauna  in 
South  Australia  are  protected  under  the 
National  Parks  and  Wildlife  Act  1972.  A 
permit  is  required  to  take  any  animal  for 
damage  mitigation  purposes  and  any 
kangaroo  that  enters  the  commercial 
trade  must  be  tagged  with  a  species- 
specific  tag.  Quotas  are  developed  after 
the  direct  monitoring  of  populations  on 
an  annual  basis,  and  individual 
properties  may  be  monitored  through 
ground  surveys  and  property 
inspections  before  receiving  a  quota. 
Quotas  are  released  in  stages  so 
management  can  resjKjnd  to  changes  in 
climatic  conditions.  Kangaroo  shooters 
are  licensed  to  shoot  on  individual 
properties. 

Tne  Department  of  Conservation  and 
Land  Management  has  the  responsibility 
for  the  conservation  and  protection  of 
all  flora  and  fauna  under  the  Western 
Australia  Conservation  and  Land 
Management  Act  of  1984.  The 
Department  has  authority  under  the 
Wildlife  Conservation  Act  1950  and 
associated  regulations  to  control  the 
killing  of  red  and  gray  kangaroos. 
Landowners  and  their  agents  may  take 
kangaroos  non-commercially  for  damage 
mitigation  purposes  in  open-season 
areas.  Kangaroos  can  only  be  taken 
under  a  damage  license  specifically 
issued  to  particular  properties  in  non 
open-season  areas.  The  harvest  is 
monitored  by  using  species-specific  tags 
and  by  monitoring  monthly  reports  from 
licensed  shooters  and  dealers. 
Population  trends  are  monitored  on  a 
triennial  basis  because  of  the  State's  vast 


area  and  because  kangaroo  densities  are 
frequently  low. 

Critics  of  the  kangaroo  management 
program  in  Australia  cite  the 
incongruity  of  legislation  granting 
protecticn  to  the  species  and  the 
presence  of  a  commercial  industry  that 
is  responsible  for  the  harvest  of  several 
nullion  kangaroos  per  year.  Critics  also 
state  that  few  studies  substantiate 
claims  that  kangaroos  are  major 
depredators  of  range  and  agricultural 
crops,  so  that  arguments  that  kangaroos 
are  harvested  to  reduce  damage 
especially  to  range  products  are 
specious,  especially  when  sheep 
numbers  remain  too  high  for  fragile 
ranges.  The  Service  believes  thai  any 
perceived  incongruity  in  domestic  laws 
needs  to  be  resolved  domestically  and  is 
not  a  reason  for  an  ESA  listing  decision. 
It  is  additionally  not  necessary  for  the 
Service  to  address  the  argument  that  the 
commercial  killing  of  kangaroos  is 
solely  for  damage  mitigation  purposes  to 
make  a  decision  on  a  listing  status. 
Kangaroos  incidentally  prosper  at  this 
time  because  of  land  management 
accomplished  for  other  purposes.  Active 
kangaroo  management  essentially  only 
regulates  kind  and  level  of  take  so  that 
overutilization  does  not  occur  and  so 
that  sustainable  populations  are 
maintained  throughout  their  range. 
Regulatory  mechanisms  in  place  are 
adequate  to  perform  this  function. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  its  Continued  Existence 

Kangaroo  populations  fluctuate  in 
response  to  environmental  and  climatic 
conditions.  Appropriate  wildlife 
management  agencies  routinely  evaluate 
kangaroo  populations  over  a  wide  area 
and  monitor  current  harvest  statistics  to 
track  population  trends.  This  activity  is 
intended  to  provide  a  sufficient 
understanding  so  that  harvest  activities, 
can  be  slowed  or  terminated  if  that 
becomes  necessary.  This  may  be 
appropriate,  especially  during  drought, 
when  kangaroo  populations  may 
become  reduced  and  are  most 
vulnerable  to  population  control 
activities. 

There  is  great  concern  among  critics 
that  management  programs  both  for 
individual  States  and  the 
Commonwealth  are  insensitive  to  the 
plight  of  kangaroos  during 
environmental  stress  periods  as  during 
the  1982-1983  drought.  Tlie  perceived 
insensitivity  at  that  time  was  an 
apparent  inability  or  unwillingness  to 
reduce  the  commercial  harvest  of 
kangaroos  in  what  critics  considered  a 
timely  manner  during  an  environmental 
stress  period.  The  critic  argue  that 
demands  from  the  pastoral  industry  and 


the  commercial  kangaroo  industry 
superseded  important  kangaroo 
management  decisions.  The  present 
concern  with  insensitivity  is  that  many 
kangaroo  habitats  are  experiencing 
droughts  during  1992  at  a  time  when  a 
record  macropod  harvest  quota  of  5.2 
million  animals  (including  4,942,000 
red  and  gray  kangaroos)  has  been 
established.  The  Commonwealth 
indicates  (ANPWS  1992)  that  the 
determination  of  quotas  during  a  dry 
period  as  during  a  normal  period  is  on 
the  basis  of  estimated  kangaroo 
populations.  Droughts  are  quite  variable 
in  their  duration  and  distribution  and 
karganx)  populations  do  not 
automatically  decline  in  response  to  dry 
seasonal  conditions.  The  1983  harvest 
quotas  were  set  at  high  levels  because 
kangaroo  populations  measured  during 
the  June-Aiigust  1982  winter  period 
were  still  hi^.  The  actual  harvest 
during  1983  was  considerably  less  than 
the  actual  quota  and  the  quotas  in  1984 
and  1985  were  maintained  below  2 
million  animals  as  populations 
recovered.  Kangaroo  populations  have 
risen  across  Australia  since  that  time 
and  quotas  have  correspondingly 
increased.  The  1992  quota  also  reflected 
high  kangaroo  population  estimates 
daring  the  winter  of  Jime-August  1991. 
The  future  harvest  quota  is  expected  to 
diminish  if  kangaroo  populations 
diminish  because  of  the  1992  drought 
event.  Quotas  are  expected  to  be 
maintained  at  the  lower  level  until 
populations  again  recover.  It  is  a  proper 
management  tenet  to  progressively 
destock  the  land  as  a  dry  season 
develops  into  a  drought.  Wild  animal 
populations  can  only  be  reduced  in 
such  circumstances  by  killing  animals 
or  leaving  them  to  die  from  bck  of  feed 
or  water.  Harvesting  of  kangaroos  going 
into  a  drought  ensures  that  limited 
resources  are  maintained  for  a  longer 
period  as  populations  decline. 

States  have  additional  regulatory 
mechanisms  to  reduce  actual  harvest  to 
levels  below  the  commercial  quota. 
Licenses  to  take  aninials  may  be 
amended  to  restrict  the  numbers  taken 
in  a  particular  area,  to  limit  harvesting 
to  certain  species,  or  to  cease  hunting 
altogether.  Thus,  management  may 
progressively  restrict  and  then  cease  all 
harvesting  of  kangaroos  in  response  to 
declining  populations.  Following  the 
1982-83  drought  in  New  South  Wales, 
a  moratorium  on  harvesting  was  applied 
to  some  of  the  worst  affected  areas  to 
enable  populations  to  recover.  Should  a 
severe  drought  occur  during  the  1990's, 
States  can  be  expected  to  respond  in  an 
appropriate  manner  to  changes  in  the 
kangaroo  populations.  The  ultimate 


assurance  that  conservatioo  of  the 
species  will  be  given  primary 
consideration  is  the  approval  and 
review  of  ongoing  operations  of  State 
management  programs  by  the 
Commonwealth  Government  (ANPWS 
1992). 

Control  over  the  methods  used  to  kill 
kangaroos  rests  with  State  and  Territory 
management  persoimel  and  is 
determined  by  relevant  State  and    ! 
Territory  legislation.  TTius,  new  harvest 
technologies  that  could  threaten 
kangaroo  populations  cannot  be 
introduced  without  governmental 
approval. 

Sununary  of  Petition  Finding? 

The  Service's  regulations  at  50  C^l 
424.11(d)  allow  a  species  to  be  delisted 
by  reason  of  extinction,  recovery  or 
because  the  original  listing  data  was  in 
error,  if  the  best  scientific  and 
commercial  information  available 
indicates  the  species  is  neither 
threatened  nor  endangered.  The  Service 
proposes  to  delist  these  three  species  of 
kangaroos  on  the  basis  of  their 
successful  recovery.  Recovery  in  this 
instance  pertains  to  the  fact  that  present 
kangaroo  populations  are  substantial 
and  kangaroo  management  programs 
have  been  developed  and  implemented 
that  are  sufficient  to  maintain  | 

sustainable  kangaroo  populations 
throughout  their  present  range.        I 

The  Service  proposed  on  April  1,' 
1974  (39  FR  11903)  to  list  the  three 
species  of  kangaroos  as  endangered 
foreign  wildlife.  The  Service,  at  that 
time,  noted  that  reductions  in  kangaroo 
habitat  and  range  were  evident  due  to 
the  expansion  of  human  activities,  the 
replacement  of  native  vegetation  by 
exotic  plant  species,  and  man's 
alterations  of  habitat  for  a  number  of 
reasons.  The  Service  also  suggested  that: 
Commercial  exploitation  in  combination 
with  natural  losses  might  exceed  the 
kangaroo's  reproductive  capability;  the 
information  base  was  inadequate  to 
develop  kangaroo  management  plans; 
regulations  were  inconsistent  between 
States,  and  no  coordinated  management 
plan  existed;  the  control  and  monitoring 
of  the  kangaroo  harvest  was  inadequate; 
no  indications  existed  that  harvest 
quotas  were  designed  to  ensure        : 
sustained  yields;  the  funding  and    i 
staffing  for  conservation  activities  were 
inadequate;  only  limited  quantities  of 
land  bad  been  set-aside  for  conservation 
reserves;  and  the  impacts  of  periodic 
droughts  and  floods  had  not  been 
adequately  considered  in  kangaroo 
management.  The  Service  with  the 
pubhcation  of  the  April  1, 1974, 
proposed  rule  sought  additional 
information  about  kangaroos  and 


kangaroo  management  The  Service, 
after  evaluation  the  additional 
informatian  received  in  response  to  the 
proposed  rule,  determined  on  December 
30, 1974  (39  FR  44900),  that  the  three 
species  of  kangaroos  were  more 
appropriately  classified  as  threatened. 
The  Service,  at  that  time,  also 
prohibited  the  importation  of  kangaroos 
for  commercial  purposes.  The  Service 
stated  in  that  Fedo-al  Register  notice 
that  while  substantial  acreages  of 
kangaroo  habitat  had  been  lost,  those 
acreages  were  small  relative  to  the  total 
available  kangaroo  habitat  and  range. 
The  Service  hirther  noted  there  was  no 
evidence  to  suggest  overutilization,  on  a 
species  population  basis,  nationwide. 
All  states  were  acknowledged  as  having 
harvest  quotas,  and  trends  throughout 
Australia  indicated  the  enhanced 
regulation  of  kangaroo  harvests.  The 
Service  noted  that:  inadequacies  existed 
in  attaining  population  data  for  survey 
and  monitoring  actions;  regulations  and 
management  policies  were  not  uniform 
between  States;  and  no  national 
coordination  existed  In  kangaroo 
management  activities.  Both  acreages  of 
lands  set  aside  for  native  wildlife  and 
law  enforcement  capabilities  were 
found  to  be  deficient.  The  Service 
determined  that  management  was 
sufficient,  hcwever,  so  the  species  were 
not  likely  to  become  extinct  The 
Service  declared  that  prohibitions 
against  commerce  in  kangaroos  and 
kangaroo  products  from  the  three 
threatened  species  could  be  lifted,  in  the 
future,  upon  receiving  appropriate 
certification  from  the  Australian 
Government.  That  certification  for  an 
individual  Australian  State  would 
declare  that  the  Individual  State  had 
developed  an  effective  sustained  yield 
management  program  for  the  kangaroo 
species,  and  that  the  taking  of  kangaroos 
in  that  individual  State  would  not  be 
detrimental  to  the  survival  of  the 
species. 

The  Service  in  a  Federal  Register 
notice  of  April  29, 1981  (46  FR  23929) 
indicated  that  Western  Australia,  South 
Australia,  Queensland,  and  New  South 
Wales  had  developed  effective  sustained 
yield  programs  for  the  three  species  of 
kangaroos  and  had  adequately  indicated 
that  the  taking  of  the  three  species  of 
kangaroos  would  not  be  detrimental  to 
the  survival  of  the  species.  That  notice 
additionally  estabhshed  a  special  rule 
(50  CFR  17.40(a))  which  permitted  the 
importation  of  red,  eastern  gray  and 
western  gray  kangaroos,  and  their  parts 
and  products,  into  the  United  State*. 
The  Greenspeace  USA  petition  of 
December  20. 1989.  sought  to  reinstate 
the  ben  on  commercial  importation  of 
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kangaroos  prodt  cts  by  asking  for  repeal 
of  the  special  rule  at  50  CFR  17.40(a). 

The  Service  in  two  Federal  Register 
notices  of  April  8. 1983,  proposed  to 
delist  the  three  species  of  kangaroos  (48 
FR  15428)  and  to  continue  the 
commercial  importation  of  kangaroos 
(48  FR  15434).  The  final  rule  allowing 
the  continuation  of  the  importation  of 
kangaroos  was  published  on  August  1, 
1983  (48  FR  34757).  The  proposed  rule 
to  delist  the  three  kangaroo  species 
provided  an  estimate  of  about  18 
million  kangaroos  in  the  sxirveyed  areas 
of  Western  Australia,  South  Australia, 
Queensland  and  New  South  Wales.  The 
proposed  rule  also  indicated  that 
kangaroos  are  legally  protected  species 
and  their  legal  taking  is  only  by 
permitted  actions.  Law  enforcement  was 
viewed  as  adequate,  the  Commonwealth 
Government  was  noted  to  have  a 
mechanism  to  regulate  the  export  of 
kangaroo  products,  survey  and 
monitoring  procedures  were  being 
developed,  a  nature  conservation 
reserve  system  was  being  established, 
and  kangaroo  management  programs 
were  being  developed  and 
implemented.  The  declared  intent  of 
kangaroo  management  was  to  reduce 
agricultural  damage  and  not  necessarily 
to  provide  sustained  yields  of  kangaroo 
products.  It  was  additionally  pointed 
out  that  the  status  of  kangaroos  had  not 
been  afliected  by  the  lifting  of  the  ban  on 
the  commercial  importation  of  kangaroo 
products  into  the  United  States.  The 
Service  withdrew  the  proposed  rule  to 
delist  the  three  kangaroo  species  on 
April  24, 1984  (49  FR  17555)  after 
receiving  new  data  from  the  Australian 
Government  that  the  severe  drought  in 
the  summer  of  1982-3  had  caused 
significant  reductions  in  kangaroo 
populations.  It  was  noted  that  the 
drougt  was  broken  in  winter  1983,  that 
kangaroos  were  again  beginning  to 
breed,  but  the  ability  of  kangaroo 
populations  to  recover  from  the  major 
1982-3  population  fluctuation  was 
unknown.  It  was  further  noted  that  the 
delisting  action  could  be  reconsidered 
after  the  Service  had  a  better 
imderstanding  of  how  kangaroo 
populations  recover  from  drought 
events. 

The  present  proposed  rule  notes  that 
conditions  the  Service  found  to  justify 
a  delisting  action  in  1983  are 
measurably  improved  in  1992.  Kangaroo 
populations  are  now  managed  on  a 
sustained  yield  basis,  and  a  better 
understanding  exists  of  how  kangaroo 
populations  fluctuate  with  and  recover 
from  drought  events.  The  sensitivity  of 
Australian  Commonwealth  and  State 
Governments  to  the  management  and 
control  of  harvest  during  drought  events 


seems  to  be  improved.  The  basic  for  this 
delisting  action  is  the  successful 
recovery  of  kangaroo  populations.  The 
present  kangaroo  populations  may 
realistically  be  about  what  they  were 
when  the  species  were  first  listed  as 
threatened  in  1974,  but  kangaroo 
populations  are  considered  recovered 
because  management  by  Commonwealth 
and  State  governments  has  achieved  a 
level  of  proficiency  that  reasonably 
guarantees  the  well-being  of  kangaroos 
throughout  their  present  range. 
Kangaroos  in  mainland  Australia  are 
managed  at  least  as  well  and  may  be  as 
numerous  as  are  deer  of  the  genus 
Odocoileus  in  North  America. 

The  Service  finds  that  extensive 
kangaroo  habitats  remain  in  mainland 
Australia,  that  management  for  pastoral 
industries  may  favor  kangaroo 
production,  and  that  an  extensive  series 
of  National  Parks  and  Reserves  have 
been  established  (some  of  which  are 
important  to  kangaroos).  The  Service 
also  finds  that  adequate  kangaroo 
management  plans  have  been  developed 
and  implemented.  Kangaroo 
populations  are  systematically  and 
periodically  assessed,  and  population 
data,  environmental  conditions,  and 
public  consultation  inputs  are  weighed 
in  the  development  of  harvest  quotas. 
The  harvest  operation  is  found  to  be  a 
licensed  action  that  occurs  on 
individual  properties  at  the  request  and 
permission  of  landholders.  Authorities 
within  the  States  have  the 
responsibilities  and  capabilities  to 
monitor  the  harvest  so  that 
overutilization  will  not  threaten  the 
substantial  kangaroo  population  existing 
within  individual  states.  Disease  and/or 
predation  do  not  threaten  these 
kangaroos  species.  The  management  of 
kangaroos  in  New  South  Wales, 
Queensland,  South  Australia,  and 
Western  Australia  is  based  on  legal 
protection  and  regulations  controlling 
the  kangaroo  harvest.  The 
Commonwealth  has  the  capability  to 
approve,  disapprove  or  require 
modification  of  kangaroo  management 
programs  from  those  States  wishing  to 
export  kangaroo  products  so  a 
consistency  in  planning  and 
implementing  management  actions 
occurs  within  mainland  Australia.  The 
States  have  the  responsibility  to  regulate 
all  aspects  of  the  kangaroo  harvest,  to 
provide  adequate  law  enforcement,  to 
conduct  appropriate  management  and 
research,  to  monitor  populations 
especially  during  drought  events,  and 
the  States  have  the  ability  to  modify 
harvests  if  environmental  or  other 
variables  unexpectedly  impact  kangaroo 
populations.  It  is  the  present  good 


condition  of  kangaroo  management  in 
mainland  Australia  that  causes  the 
Service  to  find  the  action  recommended 
by  the  petition  to  delist  the  three  species 
of  kangaroos,  filed  by  the  Wildlife 
Legislative  Fund  of  America,  to  be 
warranted.  i 

The  Monitoring  of  Recovered  Kangaroo 
Species 

Requirements  of  the  Act  for 
monitoring  of  recovered  species  also 
apply  to  foreign  species.  Those 
requirements  include  the 
implementation  of  a  monitoring 
program  to  ensure  that  the  species 
continues  to  fare  well  after  the  delisting 
action  is  finalized.  The  Service  is 
primarily  dependent  on  input  from  the 
foreign  coxmtry  in  the  monitoring  of 
recovered  species  in  foreign  lands. 

Monitoring  plans  fi«quently  address 
population  parameters,  distribution,  the 
health  of  the  species,  the  conditions  of 
the  habitat  for  the  species,  and  any  new 
threats  identified  as  relevant  to  the 
species.  The  monitoring  plan  for  the  3 
kangaroos  would  require  that  the 
Commonwealth  Government  provide  an 
annual  report  to  the  Service,  by  the  end 
of  the  calendar  year,  for  each  of  the  five 
years  following  the  finalization  of  this 
rule.  The  monitoring  plan  would  need 
to  contain  information  describing: 

1.  Estimated  populations  for  each 
species  within  each  harvest  State  using 
best  technologies  currently  available; 

2.  Details  of  commercial  and  non- 
commercial mortalities,  using  best 
technologies  currently  available; 

3.  Current  distribution  of  the  species, 
using  best  technologies  currently 
available; 

4.  Extent  of  lands  set-aside  for  parks 
and  reserves  that  provide  protected  and 
useful  habitats  for  kangaroos; 

5.  Changes  in  regulatory  programs 
that  impact  the  well-being  of  the 
species; 

6.  New  threats  to  the  species;  and 

7.  Progress  towards  the  successful 
implementation  of  the  Total  Grazing 
Management  Policy  (TGMP)  that  strives 
to  balance  the  forage  demands  of  all 
herbivore  consumers  with  available 
range  resources  to  enhance  the 
conservation  of  range  ecosystems. 
Programs  that  enhance  the  value  of 
kangaroos  so  they  are  managed  as 
important  wildlife  resources  are 
important  aspects  of  a  TGMP.  It  is 
anticipated  that  a  successful  TGMP  will 
have  long-term  population  goals  for 
kangaroo  species  in  different 
ecosystems.  The  Service  recognizes  that 
short-term  population  fluctuations  in 
response  to  drought  or  some  other 
environmental  event  are  not  evidence 


that  long-term  i>opulation  goals  are  not 
being  adiieved. 

The  Service  has  the  resp>onsibility  to 
annually  review  the  monitoring  reports 
and  to  access  the  continued  recovery  of 
the  species.  Three  alternatives  exist  after 
the  5-year  monitoring  program  has  been 
concluded.  They  are:  (1)  If  the  species 
no  longer  meet  the  5-factor  test  for 
recovery  then  they  should  be  relisted 
using  the  emergency  listing  procedures; 
(2)  if  the  species  are  stable  but  threats 
are  increasing  then  the  monitoring 
efforts  should  continue;  and  (3)  if  the 
species  are  stable  or  increasing  and  the 
5-factor  test  is  still  met,  then  the 
monitoring  effort  can  be  discontinued. 
The  Service  can  invoke  emergency 
listing  procedures  at  any  time  in 
response  to  a  significant  threat  to  the 
well  being  of  any  of  the  three  species. 

Effects  of  this  Proposed  Rule 

Individuals  of  any  species  listed  as 
Threatened  can  be  imported  into  the 
United  States,  with  suitable  permits,  for 
scientific  purposes,  enhancement  of 
propjagation  or  survival  of  the  species, 
edudational  purposes,  zoological 
exhibition,  or  special  purposes 
consistent  wilh  the  purposes  of  the  Act. 
A  sp«3cial  regulation  was  published  at 
the  t^me  that  the  red,  eastern  gray,  and 
wcstjarn  gray  kangaroos  were  listed  as 
Threjatened  in  1974  that  made  it 
unla^vful  to  import  these  species,  or 
theiil  parts  or  products,  into  the  United 
States  for  commercial  purposes  until  the 
Austiralian  States  could  assure  the 
Unitbd  Slates  that  they  had  effective 
management  plans  for  the  kangaroos, 
and  Ihat  taking  would  not  be 
detrimental  to  their  survival.  On  April 
29,  1J981,  the  Australian  States  met 
those! conditions,  and  a  special 
regulation  was  published  in  the  Federal 
Regipter  (46  FR  23938)  which  made  it 
lawful  to  import  the  three  species  of 
kangaroos  for  commercial  purposes 
provided  they  were  tagged  or  otherwise 
identified  as  removed  from  the  wild  in 
accordance  wilh  the  management  plans 
of  Iha  Australian  Slates.  The  Service 
published  a  Final  Rule  on  August  1, 
1983  (48  FR  34757)  permitting  the 
commercial  importation  of  kangaroos  to 
continue. 

The  effect  of  this  delisting  action  will 
be  negligible  because  the  restrictive 
activities  associated  with  the 
Threatened  classification  have  already 
been  permitted  by  the  Sp>ecial  Rule  at  50 
CFR  17.40(a)(l){i)(B).  If  the  present 
proposed  rule  is  made  final  then  the 
eastern  gray  kangaroo  {h^acropus 
giganteus,  all  subspecies  except 
tasmaniensis),  the  red  kangaroo  (M. 
rufusi,  and  the  western  gray  kangaroo 
(M.  fuliginous)  will  be  removed  from  the 


list  of  Endangered  and  Threatened 
Wildlife  as  codified  in  50  CTR  17.11. 
and  as  is  presently  the  case,  none  of  the 
restrictions,  regulations,  or  prohibitions 
of  the  Act  would  apply  to  them. 

The  subspecies  M.  g.  tasmaniensis  is 
retained  on  the  list  of  endangered 
species  in  50  CFR  17.11  because  no 
assessment  of  this  subspecies  or  of 
kangaroo  management  m  Tasmania  was 
undertaken  in  this  evaluation/ 

The  special  rule  in  50  CFR 
§  17.40(a)(l)(i)(B)  which  allowed  the 
import  of  eastern  gray,  red,  and  western 
gray  kangaroos,  including  parts  and 
products  of  such  wildlife  which  have 
been  tagged  or  otherwise  identified  as 
removed  from  the  wild,  in  accordance 
wilh  the  management  plans  of 
AustraUan  States,  into  the  United  States 
without  permits  for  individual 
shipments,  otherwise  required  by  50 
CFR  part  17(a),  would  be  rescinded.  M. 
g.  tasmaniensis  is  restricted  to 
Tasmania,  and  Tasmania  has  not 
prepared  a  kangaroo  management  plan 
for  this  subspecies  so  the 
Commonwealth  government  has  not 
allowed  any  export  of  M.  g. 
tasmaniensis  or  their  parts  and 
products.  The  proposed  rescinding  of 
§  17.40(a)  will  therefore  not  be  relevant 
to  this  non-traded  but  endangered 
subspecies.  | 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  should  be  related  to  factors 
A-E  described  above. 

Final  promulgation  of  the  regulations 
on  the  subject  species  will  take  into 
consideration  Ihe  comments  and  any 
additional  information  received  by  the 
Service,  and  such  communications  may 
lead  to  adoption  of  final  regulations  that 
differ  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  a  public  hearing  on  this  proposal,  if 
requested.  Requests  must  be  filed  within 
45  days  of  (he  date  of  publication  of  the 
proposal,  must  be  in  writing,  and 
should  be  directed  to  the  party  named 
in  the  above  ADDRESSES  section. 

National  Environmental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 


4(a)  of  the  Endangered  Species  Act,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register  of 
October  25, 1983  (48  FR  49244). 
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1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  99- 
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List  of  Subiects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports.  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Rule 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 


PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

§17.11    [Amended] 

2.  It  is  proposed  to  Anend  §  17.11(h) 
by  removing  the  entries  for  the  eastern 
gray  kangaroo  [Macropus  giganteus,  all 
subspecies  except  tasmaniensis),  the  red 
kangaroo  [M.  nifus)  and  the  western 
gray  kangaroo  (Af.  fuliginous)  from  the 
List  of  Endangered  and  Threatened 
Wildhfe. 


§17.40    [AmwidMl] 

3.  It  is  proposed  to  remove  and 
reserve  paragraph  (a)  of  §  17.40. 

Dated:  January  14, 1993. 
Bruce  Blanchard. 
Deputy  Director. 
[FR  Doc.  93-1363  Filed  1-19-93;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  92-191-1] 

Availability  of  List  of  U.S.  Veterinary 
Biological  Product  and  Establishment 
Licenses  and  U.S.  Veterinary 
Biological  Product  Permits,  Issued, 
Suspended,  Revoked,  or  Terminated 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  This  notice  pertains  to 
veterinary  biological  product  and 
establishment  licenses  and  veterinary 
biological  product  permits  that  were 
issued,  suspended,  revoked,  or 
terminated  by  the  Animal  and  Plant 
Health  Inspection  Service,  during  the 
month  of  November  1992.  These  actions 
have  been  taken  in  accordance  with  the 
regulations  issued  pursuant  to  the 
Virus-Serum-Toxin  Act.  The  purpose  of 
this  notice  is  to  inform  interested 
persons  that  they  may  request  to  be 
placed  on  a  mailing  list  to  receive  the 
list. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Maxine  Kitto,  Program  Assistant, 
Veterinary  Biologies,  Biotechnology, 
Biologies,  and  Environmental 
Protection,  APHIS,  USDA,  room  838, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  (301)  436-8245. 
For  copies  of  the  Ust  or  to  be  placed  on 
the  mailing  Hst,  write  to  Ms.  Kitto  at  the 
above  address. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  in  9  CFR  part  102,  "Licenses 
for  Biological  Products,"  require  that 
every  person  who  prepares  certain 
biological  products  that  are  subject  to 
the  Virus-Serum-Toxin  Act  (21  U.S.C. 
151  etseq.)  shall  hold  an  unexpired, 
unsuspended,  and  unrevoked  U.S. 
Veterinary  Biological  Product  License. 
The  regulations  set  forth  the  procedures 


for  applying  for  a  license,  the  criteria  for 
determining  whether  a  license  shall  be 
issued,  and  the  form  of  the  license. 

The  regulations  in  9  CFR  part  102  also 
require  that  each  person  who  prepares 
biological  products  that  are  subject  to 
the  Vinis-Senim-Toxin  Act  (21  U.S.C 
151  et  seq.)  shall  hold  a  U.S.  Veterinary 
Biologies  Establishment  License.  The 
regulations  set  forth  the  procedures  for 
applying  for  a  Ucense,  the  criteria  for 
determining  whether  a  license  shall  be 
issued,  and  the  form  of  the  license. 

The  regulations  in  9  CFR  part  104, 
"Permits  for  Biological  Products," 
require  that  each  person  importing 
biological  products  shall  hold  an 
unexpired,  unsuspended,  and 
unrevoked  U.S.  Veterinary  Biological 
Product  Permit.  The  regulations  set 
forth  the  procedures  for  applying  for  a 
permit,  the  criteria  for  determining 
whether  a  permit  shall  be  issued,  and 
the  form  of  the  permit. 

The  regulations  in  9  CFR  parts  102 
and  105  also  contain  provisions 
concerning  the  suspension,  revocation, 
and  termination  of  U.S.  Veterinary  ^ 

Biological  Product  Licenses,  U.S. 
Veterinary  Biologies  Establishment 
Licenses,  and  U.S.  Veterinary  Biological 
Product  Permits. 

Each  month  the  Veterinary  Biologies 
section  of  Biotechnology,  Biologies  and 
Environmental  Protection  prepares  a  list 
of  licenses  and  permits  that  have  been 
issued,  suspended,  revoked,  or 
terminated.  This  notice  announces  the 
availability  of  the  list  for  the  month  of 
November  1992.  The  monthly  list  is  also 
mailed  on  a  regular  basis  to  interested 
persons.  To  be  placed  on  the  mailing  list 
you  may  call  or  write  the  person 
designated  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Done  in  Washington,  DC.  this  13th  day  of 
January  1993. 
Lonnie  J.  King, 

Acting  Administrator,  Animal  and  Plant 
Heal  A  Inspection  Service. 
(FR  Doa  93-1306  Filed  1-19-93;  8:45  ami 

BtUlNO  CODE  3410-M-M 


Forest  Service 

Decision  Notice  (DN)  and  Finding  of  No 
Significant  Impact  (FONSO  for  the 
California  Spotted  Owl  Interim 
Guidelines  Environmental  Assessment 

AGENCY:  Forest  Service,  USDA. 


ACTION:  Notice. 


SUMMARY:  This  notice  announces  that  on 
January  13, 1993,  Regional  Forester 
Ronald  E.  Stewart  for  the  Pacific 
Southwest  Region  approved  the 
Decision  Notice  (DN)  and  Finding  of  No 
Significant  Impact  (FONSI)  for  the 
California  Spotted  Owl  Interim 
Guidelines  Environmental  Assessment 
It  is  his  decision  to  adopt  the  findings 
of  a  technical  team  of  wildlife  biolc^sts 
for  approximately  two  years  or  untila 
longer  term  strategy  to  maintain 
viability  of  the  owl  is  adopted.  The  DN 
amends  the  Regional  Guide  and  ten 
forest  plans,  which  include  the 
Eldorado,  Inyo,  Lassen,  Modoc,  Plumas, 
Sequoia,  Sierra,  Stanislaus  and  Tahoe 
National  Forests,  as  well  a'j  t^e  Lake 
Tahoe  Basin  Management  Unit. 

The  Decision  Notice  and  Finding  of 
No  Significant  Impact  are  available 
upon  request  from  the  Regi  onal 
Forester,  USDA  Forest  Service,  630 
Sansome  Street,  San  Francisco,  CA 
94111.  phone  (415)  705-2870. 

Dated:  January  13, 1993. 
Richard  O.  Bo^amia, 

Acting  Regional  Forester. 

[PR  Doc  93-1262  Filed  1-19-93;  8:45  am) 

BtUJNO  CODE  »410-1t-M 


Food  Safety  and  Inapactlon  Sarviee 

[Doclwt  No.  93-001 N] 

National  Advisory  Committee  on 
Microbiological  Crtterta  for  Foods; 
Subcommittee  Meetings 

Notice  is  hereby  given  that 
subcommittee  meetings  of  the  National 
Advisory  Committee  on  Microbiological 
Criteria  for  Foods  will  be  held  on 
Tuesday  through  Friday,  February  2-5, 
1993.  The  meetings  will  be  held  at  the 
Sheraton  Worid  Resort.  10100 
International  Drive,  Orlando,  Florida 
32821,  telephone  (407)  352-1100.  The 
Committee  provides  advice  and 
recommendations  to  the  Secretaries  of 
Agrieuhure  and  Health  and  Himian 
Services  concerning  the  development  of 
microbiological  criteria  by  which  the 
safety  and  wholesomeness  of  food  can 
be  assessed,  including  criteria  for 
microorganisms  that  indicate  wnether 
foods  have  been  processed  using  good 
manufacturing  practices. 

Schedule  sessions  are  as  follows: 


5354  Federal  Register  /  Vol.  58,  No.  12  /  Thursday,  January  21,  1993  /  Notices 

for  a  period  of  five  years  from  the  date 
of  the  entry  of  this  Order,  hereby  is 
denied  all  privileges  of  participating, 
directly  or  indirectly,  in  any  manner  or 
capacity,  in  any  transaction  in  the 
United  States  or  abroad  involving  any 
commodity  or  technical  data  exported 
or  to  be  exported  from  the  United  States, 
in  whole  or  in  part,  and  subject  to  the 
Regulations.  Without  limiting  the 
generality  of  the  foregoing, 
participation,  either  in  the  United  States 
or  abroad,  shall  include  participation, 
directly  or  indirectly,  in  any  manner  or 
capacity:  (i)  As  a  party  or  as  a 
representative  of  a  party  to  any  export 
license  application  submitted  to  the 
r>ep9TtT»ient;  (ii)  in  preparing  or  filing 
with  the  Department  any  export  license 
application  or  request  for  reexport 
authorization,  or  any  document  to  be 
submitted  therewith;  (iii)  in  obtaining 
from  the  E)epartment  or  using  any 
validated  or  general  export  license, 
reexport  authorization  or  other  export 
control  document;  {iv)  in  carrying  on 
negotiations  with  respect  to,  or  in 
receiving,  ordering,  buying,  selling, 
delivering,  storing,  using,  or  disposing 
of,  in  whole  or  in  part,  any  commodities 
or  technical  data  exported  or  to  be 
exported  from  the  United  States,  and 
subject  to  the  Regulations;  and  (v)  in 
financing,  forwarding,  transporting,  or 
other  servicing  of  such  commodities  or 
technical  data. 

4.  As  authorized  by  §  788.16(c)  of  the 
Regulations,  the  denial  period  herein 
provided  for  shall  be  suspended  for  a 
period  of  two  and  one-half  years 
beginning  two  and  one-half  years  from 
the  date  of  entry  of  this  Order,  and  shall 
thereafter  be  waived,  provided  that, 
during  the  period  of  suspension. 
Respondents  have  committed  no 
violation  of  the  Act  or  any  regulation, 
order  or  license  issued  under  the  Act. 
The  suspended  portion  of  the  denial 
period  is  also  contingent  upon 
Respondents'  timely  payment  of  the 
civil  penalty,  as  provided  for  herein.  If 
Respondents  fail  or  refuse  to  pay  the 
civil  penalty  imposed,  the  suspended 
portion  of  the  denial  period  will  be 
reinstated. 

5.  Trzaskowski  has  agreed  that  he  will 
reasonably  cooperate  with  the 
Department's  continuing  investigation 
into  the  facts  and  circumstances  that 
gave  rise  to  the  allegations  set  forth  in 
the  Charging  Letter.  TYzaskowsId's 
failure  or  refusal  to  reasonably 
cooperate  shall  result  in  the  revocattioa 
of  the  suspended  portion  of  the  dvil 
penalty  and  the  suspended  period  of 
denial  of  export  privileges. 

6.  After  notice  and  opportunity  for 
comment,  any  person,  firm,  coiporatlcm. 
or  business  organization  related  to 


(1)  Tuesday,  February  2,  8:30  a.m.  to 
4:30  p.m. — Concurrent  sessions  of  the 
Meat  and  Poultry  and  Seafood 
Subcommittee. 

(2)  Wednesday,  February  3.  8:30  a.m.  to 
4:30  p.m. — Seafood  Subcommittee; 
8:30  a.m.  to  12  noon — Meat  and 
Poultry  Subcommittee;  1  p.m.  to  4:30 
p.m.— 4lisk  Analysis  Subcommittee. 

(3)  Thursday,  February  4,  8:30  a.m.  to 
4:30  p.m. — HACCP  Subcommittee. 

(4)  Friday,  February  5,  8:30  a.m.  to  4:30 
p.m.— Campylobacter  Subcommittee. 

The  Committee  meetings  are  open  to 
the  public  on  a  space  available  basis. 
Comments  of  interested  persons  may  be 
filed  prior  to  the  meeting  in  order  that 
they  may  be  ccnsidorod  and  shoald  be 
addressed  to  Mr.  Bill  Dennis,  Assistant 
to  the  Administrator,  U.S.  Department 
of  Agriculture,  Food  Safety  and 
Inspection  Service,  room  3175,  South 
Agriculture  Building,  14th  and 
hidependence  Avenue,  SW., 
Washington.  DC  20250.  In  submitting 
comments,  please  refer  to  docket 
number  93-00 IN.  Background  materials 
are  available  for  inspection  by 
contacting  Mr.  Craig  Fedchodc, 
Advisory  Committee  Specialist,  on  (202) 
720-9150. 

Done  at  Washington.  DC,  on  January  14, 
1993. 
Donald  L.  White, 

Associate  Administrator  Food  Safety  and 

Inspection  Service. 

[FR  Doc.  9J-1307  Filed  1-19-93;  8:45  am] 

BHJJNG  CODE  3410-OM-H 


DEPAnTMEm*  OF  COMMERCE 

Bureau'of  Expert  Administration 
[Docket  Nos.  2106-C1  and  2106-02] 

Roman  Trzaskowsid;  Decision  and 
Order 

In  the  mattCT  of  Roman  Trazaskowski, 
individually  and  doing  business  as  Rotra 
Trading  Co.  with  addresses  at  32-38 
Cromwell  Street  Coilingwood,  Victoria 
Australia  and  51-55  Johnson  Street  Fitzroy. 
Victoria  Aiutralia,  Respondents. 

On  March  3, 1992,  the  Office  of 
Export  Enforcement,  Bureau  of  Export 
Administration,  United  States 
Department  of  Commerce  (Department), 
issued  a  Charging  Letter  against  Roman 
Trzaskowski,  individually  and  doing 
busineu  as  Rotra  Trading  Co. 
(hereinafter  collectively  refened  to  as 
Respondents),  alleging  that  Respondents 
violated  the  provisions  of  §  787.6  of  the 
Export  Administration  Regulations 
(currently  codified  at  15  OTl  parts  766- 
799  (1991))  (the  Reguiatioos),  issued 
pursuant  to  the  Export  Administration 


Act  of  1979,  as  amended  (50  U.S.C.A. 
app.  §§2401-2420  (1991))  (the  Act),*  in 
that  on  or  about  September  12, 1987  and 
on  or  about  November  18, 1987, 
Respondents  reexported  U.S.-origin 
electronic  equipment  from  Australia  to 
Austria,  without  obtaiiung  from  the 
Department  the  reexport  authorization 
required. 

Respondents  filed  an  answer  to  the 
Charging  Letter.  After  the  answer  w^as 
filed,  the  Department  and  Respondents 
entered  into  a  Consent  Agreement 
pursuant  to  §  788.17(a)  of  the 
ReguJations,  whereby  they  agreed  to 
settle  the  matter  by  the  Department's 
imposing  a  civil  penalty  of  $5,000.  the 
payment  of  $2,500  of  which  is 
suspended,  and  the  Department's 
denying  Respondents  export  privileges 
for  five  years,  two  and  one-half  years  of 
which  is  suspended,  as  set  forth  below. 

The  Administrative  Law  Judge  has 
recommended  that  I  approve  the  terms 
of  the  Consent  Agreement  and  I  approve 
those  terms. 

Therefore,  it  is  ordered: 

1.  A  civil  penalty  in  the  amount  of 
$5,000  is  assessed  against  Respondents. 
The  sum  of  $2,500  shall  be  paid  within 
30  days  from  the  date  of  entry  of  this 
Order.  As  authorized  by  §  788.16(c)  of 
the  Regulations,  payment  of  the 
remaining  balance  of  $2,500  shall  be 
suspended  for  a  period  of  five  years  and 
shall  thereafter  be  waived,  provided 
that,  during  the  period  of  stispension. 
Respondents  have  committed  no 
violation  of  the  Act  or  any  regulation, 
order  or  license  issued  imder  the  Act. 
Payment  shall  be  made  in  the  manner 
specified  in  the  attached  instructions. 

2.  All  outstanding  individual 
validated  licenses  in  which 
Respondents  appear  or  participate,  in 
any  manner  or  capacity,  are  hereby 
revoked  and  shall  be  returned  forthwith 
to  the  Office  of  Export  Licensing  for 
cancellation.  Further,  all  of 
Respondents'  privileges  of  participating, 
in  any  manner  or  capacity,  in  any 
special  licensing  procedure,  including, 
but  not  limited  to.  distribution  licenses, 
are  hereby  revoked. 

3.  Roman  Trzaskowski,  individually 
and  doing  business  as  Rotra  Trading 
Co..  with  addresses  at  32-38  Cromwell 
Street.  Collingwood,  Victoria.  Australia, 
and  51-55  Johnson  Street,  Fitzroy, 
Victoria,  Australia,  and  all  successors, 
assigns,  officers,  partners, 
representatives,  agents  and  employees. 


'ThAActMcptradenSflptMnberSe,  1990. 
Executiva  Qrte  12730  (se  FR  40373.  Octabar  2. 
1990)  invoked  Urn  IntanMlioiiai  KoMffancy 
Kconomif  Powwi  Act  [SO  U.SX.A.  U 1701-1706 
(tm)).  contiBniag  In  afbct  Iha  Ragulatioas.  and. 
to  tha  axtaoi  pwaitiMi  by  law.  Iha  proviaioiu  of  IIm 
Act 
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Respondents  by  aniliation,  ownership, 
contrd),  or  position  of  responsibility  in 
the  conduct  of  trade  or  related  services 
may  also  be  subject  to  the  provisions  of 
this  Order. 

7.  As  provided  in  §  787.12(a)  of  the 
Regulations,  without  prior  disclosure  of 
the  facts  to  and  specihc  authorization  of 
the  Office  of  Export  Licensing,  in 
consultation  with  the  Office  of  Export 
Enforcement,  no  person  may  directly  or 
indiret:tly,  in  any  manner  or  capacity: 

(i)  Apply  for,  obtain,  or  use  any 
license,  Shipper's  Export  Declaration, 
bill  of  lading,  or  other  export  control 
document  relating  to  an  export  or 
reexport  of  commodities  or  technical 
data  by,  to,  or  for  another  person  then 
subject  to  an  order  revoking  or  denying 
his  export  privileges  or  then  excluded 
from  practice  before  the  Bureau  of 
Export  Administration;  or 

(ii)  Order,  buy,  receive,  use,  sell, 
deliver,  store,  dispose  of,  forward, 
transport,  Hnance,  or  otherwise  service 
or  participate: 

(a)  In  any  transaction  which  may 
involve  any  commodity  or  technical 
data  exported  or  to  be  exported  from  the 
United  States; 

(b)  In  any  reexport  thereof;  or 

|c)  In  any  other  transaction  which  is 
subject  to  the  Export  Administration 
Regulations,  if  the  person  denied  export 
privileges  may  obtain  any  benefit  or 
have  any  interest  in,  directly  or 
indirectly,  any  of  these  transactions. 

8.  The  Charging  Letter  and  the 
Consent  Agreement  shall  be  made 
available  to  the  public.  A  copy  of  this 
Order  shall  be  served  upon  Respondents 
and  published  in  the  Federal  Register. 

This  constitutes  the  final  agency 
action  in  this  matter. 

Dated:  January  12, 1993. 
Joan  NL  McEnlee, 

Acting  Under  Secretary  for  Export         , 

Administration. 

|FR  Doc.  93-1233  Filed  1-19-93;  8:45  ami 

aUMa  CODE  3610-OT-M 


Foreign-Trade  Zones  Board 
[Docket  71-91] 

Foreign-Trade  Zone  56 — Oakland,  CA; 
Withdrawal  of  Application  for  Subzone 
Status  for  Apple  Computer  Plant 

Notice  is  hereby  given  of  the 
withdrawal  of  the  application  submitted 
by  the  City  of  Oakland,  California, 
grantee  of  FTZ  56,  requesting  authority 
for  subzone  status  for  the  electronic  data 
processing  and  communications 
equipment  manufacturing  plant  of 
Apple  Computer,  Inc.,  in  Fremont, 
Alameda  County,  California.  The 


application  was  filed  on  November  5, 
1991  (56  FR  58354, 11/19/91). 

The  withdrawal  is  requested  by  the 
applicant  because  of  changed 
circumstances,  and  the  case  has  been    / 
closed  without  prejudice. 

Dated:  January  13, 1993. 
John  J.  Da  PoDle,  Jr., 

Executive  Secretary. 

|FR  Doc  93-1347  Filed  1-19-93;  8:45  am) 

BtUJNCCODE  3E10-DS-M 


[Order  Na  625] 

Approval  of  Export  Manufacturing 
Activity  (Luggage,  Bags,  and  Cases) 
Within  Foreign-Trade  Zone  9, 
Honolulu,  Hi 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Txtnes  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u) 
(the  Act),  and  the  Foreign-Trade  Zones 
(FTZ)  Board  Regulations  (15  CFR  part 
400),  the  Foreign-Trade  Zones  Board 
(the  Board)  adopts  the  following  order: 

WTiereas,  §  400.28(a)(2)  of  the  Board's 
regulations,  requires  approval  of  the 
Board  prior  to  commencement  of  new 
manufacturing/processing  activity 
within  existing  zone  facilities; 

Whereas,  the  Department  of  Business, 
Economic  Development  and  Tourism  of 
the  State  of  Hawaii,  grantee  of  FTZ  9, 
has  requested  authority  under 
§  400.32(b)(1)  of  the  Board's  regulations 
on  behalf  of  the  Hawaii  Bag  Company, 
Inc.,  to  manufacture  leather  and  plastic 
luggage,  bags  and  cases  for  export  under 
zone  procedures  within  FTZ  9, 
Honolulu,  Hawaii  (filed  11/22/92, 
A(32bl)-4-92;  Doc.  40-92,  assigned  12/ 
29/92); 

VWiereos,  pursuant  to  §  400.32(b)(1), 
the  Commerce  Department's  Assistant 
Secretary  for  Import  Administration  has 
authority  to  act  for  the  Board  in  making 
such  decisions  on  new  manufacturing/ 
processing  activity  under  certain 
circumstances,  including  situations 
where  the  proposed  activity  is  for  export 
only  (§400.32(b)(l)(ii));  and. 

Whereas,  the  FTZ  StaiT  has  reviewed 
the  proposal,  taking  into  account  the 
criteria  of  §  400.31,  and  the  Executive 
Secretary  has  recommended  approval; 

Now,  Therefore,  the  Assistant 
Secretary  for  Import  Administration, 
acting  for  the  Board  pursuant  to 
§  400.32(b)(1),  concurs  in  the 
recommendation  and  hereby  approves 
the  request  subject  to  the  Act  and  the 
Board's  Regulations  (as  refvised,  56  FR 
50790-50808, 10/8/91),  including 
§400.28. 


Signed  at  Washington,  DC.  this  11th  day  of 
January,  1993,  pursuant  to  Order  of  the 
Board. 

Alan  M.  Dunn.  | 

Assistant  Secretary  of  Commerce  for  Import 

Administration,  Chairman,  Committee  of 

Alternates,  Foreign-Trade  Zones  Board. 

John  J.  Da  Ponie,  Jr^ 

Executive  Secretary. 

[FR  Doc  93-1348  Filed  1-19-93;  8:45  am] 

nujNGCooe  3sio-oft-«i 


(Ordw  No.  626] 

Resolution  and  Order  Approving  the 
Application  of  the  Greater  Metropolitan 
Foreign  Trade  Zone  Commission  for 
Special-Purpose  Subzone  Status  for 
Export  Activity  Davisco  bitemational. 
Inc.  (Intermediate  Dairy  Products)  St. 
Peter,  Nicollet,  and  Le  Sueur,  MN 

Resolution  and  Order 

Pursuant  to  the  authority  granted  in 
the  Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Resolution 
and  Order: 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application  of 
the  Greater  Metropolitan  Foreign  Trade  2tone 
Commission,  grantee  of  Foreign-Trade  Zone 
119,  filed  with  the  Foreign-Trade  Zones 
(FTZ)  Board  (the  Board)  on  January  10, 1992, 
and  amended  on  October  6, 1992,  requesting 
special -purpose  subzone  status  for  export 
activity  at  the  intermediate  dairy  products 
manufactiuing  facilities  of  Davisco 
International,  Inc.,  in  St.  Peter,  Nicollet,  and 
Le  Sueur,  Minnesota,  adjacent  to  the 
Minneapolis-St.  Paul  Customs  port  of  entry, 
the  Board,  finding  that  the  requirements  of 
the  Foreign-Trade  Zones  Act,  as  amended, 
and  the  Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public  interest, 
approves  the  application,  subject  to  a 
restriction  requiring  that  all  foreign-origin 
dairy  products  admitted  to  the  subzone  shall 
be  reexported,  as  indicated  in  the 
application. 

The  approval  is  subject  to  the  FTZ  Act  and 
the  FTZ  Board's  regulations  (as  revised,  56 
FR  50790-50808, 10-8-91),  including  section 
400.28.  The  Secretary  of  Commerce,  as 
Chairman  and  Executive  Officer  of  the  Board, 
is  hereby  authorized  to  issue  a  grant  of 
authority  and  appropriate  Board  Order. 

Grant  of  Authority  for  Subzone  Status 

Davisco  international,  Inc.,  St.  Peter, 
Nicollet,  and  Le  Sueur,  Minnesota 

Whereas,  by  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes."  as  amended  (19  U.S.C 


535« 
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81a-81u)  (the  Act),  th«  Foreign-Trad* 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry: 

Whereas,  the  Board's  regulations  (15 
CFR  part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
Greater  Metropolitan  Foreign  Trade 
Zone  Commission,  Grantee  of  Foreign- 
Trade  Zone  No.  119.  for  authority  to 
establish  a  special-purpose  subzone  for 
export  activity  at  the  intermediate  diary 
products  manufacturing  facilities  of 
Davisco  International,  Inc.,  in  St.  Peter 
and  Nicollet,  Minnesota,  was  filed  by 
the  Board  on  January  10, 1992,  and 
notice  inviting  public  comment  was 
given  in  the  Federal  Register  (FTZ 
Docket  1-92,  57  FR  3163,  1-28-92); 

Whereas,  the  applicant  amended  the 
application  on  October  6,  1992.  to 
request  subzone  status  for  an  additional 
Davisco  plant  site  located  in  Le  Sueur, 
Minnesota  (57  FR  47042, 10-14-92); 
and, 

Whereos,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  are  satisfied  and  that 
approval  of  the  application  for  export 
processing  is  in  the  public  interest; 

Now,  there/ore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone  (Subzone  119A)  at  the  Davisco 
International,  Inc.,  facilities  in  St.  Peter, 
Nicollet,  and  Le  Sueur,  Minnesota,  at 
the  four  locations  described  in  the 
apphcation.  subject  to  the  Act  and  the 
Board's  repjlations  (as  revised,  56  FR 
50790-50808,  10-8-91),  including 
§  400.28,  and  subject  to  the  further 
requirement  that  all  foreign-origin  dairy 
products  admitted  to  the  subzone  shall 
be.reexported. 

Signed  at  Wdshington.  DC.  this  11th  day  of 
January,  1993 ,  pursuant  to  Order  of  the 
Board. 

Alan  M.  Dunn, 

Assistant  Secretary  of  Commerce  for  Import 

Administration,  Chairman,  Committee  of 

Alternates,  Foreign-Trade  Zones  Board. 

John  J.  Da  Ponle,  Jr., 

Executive  Secretary. 

(FR  Doc.  93-1 349  Filed  1-19-93;  8:45  am) 

WLUNC  CODE  3610-OS-M 


[Order  No.  627] 

Expansion  of  Foreign-Trade  Zone  130; 
Blaine,  WA 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  (FTZ)  Act  of  June 
18,  1934,  as  amended  (19  U.S.C  81a- 
81u)  (the  Act),  and  the  FTZ  Board 


Regulations  (15  CFR  pwt  400).  the  FTZ 
Board  (the  Board)  adopts  the  following 
Resolution  and  Order: 

Whereas,  an  application  from  the  Port 
of  Bellingham  of  Whatcom  County 
(Washington),  Grantee  of  Foreign-Trade 
Zone  No.  130,  for  authority  to  expand 
its  general-purpose  zone  in  Blaine, 
Washington,  within  the  Blaine  Customs 
port  of  entry,  was  filed  by  the  Board  on 
November  6. 1991.  and  notice  inviting 
public  comment  was  given  in  the 
Federal  Register  on  January  16,  1992 
(Docket  84-91.  57  FR  1897); 

Whereas,  an  examiners  committee  has 
investigated  the  application  in 
accordance  with  the  Board's  regulations 
and  recommends  approval; 

Whereas,  the  expansion  is  necessary 
to  improve  and  expand  zone  services  in 
the  Blaine,  Washington,  area;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  are  satisfied,  and  that 
approval  is  in  the  public  interest; 

Now,  therefore,  the  Board  hereby 
orders: 

That  the  Grantee  is  authorized  to 
expand  its  zone  in  accordance  with  the 
application  filed  on  November  6. 1991, 
subject  to  the  Act  and  the  Board's 
regulations  (as  revised,  56  FR  50790- 
50808.  10-8-91).  including  §400.28. 

Signed  at  Washington.  DC.  this  11th  day  of 
January.  1993. 

AlanM.  Dunn, 

Assistant  Secretary  of  Commerce  for  Import 

Administration,  Chairman,  Committee  of 

Alternates,  Foreign-Trade  Zones  Board. 

John  ).  Da  Ponte,  Jr., 

Executive  Secretary. 

|FR  Doc.  93-1350  Filed  1-1&-93:  8:45  am] 

BtLUNG  COOC  3S10-OS-M 


International  Trade  Administration 

[A-357-405] 

Bart)ed  Wire  and  Bartiless  Fencing 
Wire  From  Argentina;  Determination 
Not  To  Revoke  the  Antidumping  Duty 
Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  determination  not  to 
revoke  antidumping  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
antidumping  duty  order  on  barbed  wire 
and  barbless  fencing  wire  from 
Argentina. 

EFFECTIVE  DATE:  January  21, 1993. 
FOR  FURTHEA  INfORMATKM  CONTACT: 
John  Kugelman.  Office  of  Antidumping 
Compliance,  International  Trade 


Administration,  U^.  Department  of 
Commerce,  Washington.  DC  202:^0. 
telephone:  (20Z)  482-3601. 
SUPPUEMENTARY  MFORMATION:  The 
Department  of  Commerce  (the 
Department)  may  revoke  an 
antidumping  duty  order  or  finding, 
pursuant  to  §  353.2S(d)(4)  of  the 
Department's  regulations,  if  no 
interested  party  has  requested  an 
administrative  review  for  five 
consecutive  annual  anniversary  months 
and  no  interested  party  objects  to  the 
revocaUon  (19  CFR  353.25(d)(4)(iii) 
(1992)).  We  had  not  received  a  request 
to  conduct  an  administrative  review  of 
the  antidumping  duty  order  on  barbed 
wire  and  barbless  fencing  wire  from 
Argentina  (48  FR  49126,  November  13. 
1986)  for  the  last  four  consecutive 
annual  anniversary  months.  Therefore, 
pursuant  to  §  353.25(d)(4)(i)  of  the 
Department's  regulations,  on  November 
5,  1992,  we  published  in  the  Federal 
Register  a  notice  of  intent  to  revoke  the 
antidumping  duty  order  and  served 
written  notice  of  the  intent  to  revoke  to 
each  interested  party  on  the 
Department's  service  list. 

On  November  30, 1992,  Keystone 
Consolidated  Industries,  Inc.,  Insteel 
Industries,  Inc.  and  Oklahoma  Steel  & 
Wire  Co.,  interested  parties  under  19 
CFR  353.2(k),  objected  to  our  intent  to 
revoke  this  antidumping  duty  order. 
Therefore,  because  interested  parties 
object  to  the  revocation,  we  no  longer 
intend  to  revoke  this  antidumping  duty 
order. 

Dated:  January  6, 1993. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  93-1343  Filed  1-19-93;  8:45  ami 

BILUNQ  CODE  3510-OS-M 


[A-570-8191 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Ferrosilicon  From  the 
People's  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  21. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Hardin,  Office  of 
Antidumping  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW..  Washington,  DC  20230; 
telephone  (202)  482-0371. 

F»IAL  DETERMmATXM: 

Background 

Since  the  publication  of  our 
affirmative  preliminary  determination 
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on  November  5, 1992  (57  FR  527S9),  the 
folicnving  event  occuired. 

On  Noveniber  23, 1992,  petitioaen 
filed  •  case  brief  regarding  the 
Department's  use  of  best  information 
available  (BIA)  in  the  preliminary 
determination. 

On  January  8, 1993,  a  "reseller"  of 
ferrosilicon  from  the  People's  Republic 
of  China  (PRC)  filed  a  request  for 
postptmement  of  the  final  detenninatiDn 
for  60  days. 

On  January  12, 1993,  petitioners 
submitted  comments  to  the  Department 
objecting  to  any  postponement  of  the 
final  determination. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  ferrosilicon,  a  ferroalloy 
generally  containing,  by  weight,  not  less 
than  four  percent  iron,  mora  than  eight 
percent  but  not  more  than  96  percent 
silicon.,  not  more  than  10  percent 
chromium,  not  more  than  30  percent 
manganese,  not  more  than  three  percent 
phosphorous,  less  than  2.75  percent 
magnesium,  and  not  more  than  10 
percent  calcium  or  any  other  element 

Ferrosilicon  is  a  ferroalloy  produced 
by  combining  silicon  and  iron  through 
smelting  in  a  submerged-arc  furnace. 
Ferrosilicon  is  used  primarily  as  an 
alloying  agent  in  the  production  of  steel 
and  cast  iron,  h  is  also  used  in  the  steel 
industry  as  a  deoxidizer  and  a  reducing 
agent,  and  by  cast  iron  producers  as  an 
inoculant. 

Ferrosilicon  is  differentiated  by  size 
and  by  grade.  The  sires  express  the 
maximum  and  minimum  dimensions  of 
the  lumps  of  ferrosilicon  found  in  a 
given  shipment.  Ferrosilicon  grades  are 
defined  by  the  percentages  by  weight  of 
contained  silicon  and  other  minor 
elements.  Ferrosilicon  is  most 
commonly  sold  to  the  iron  and  steel 
industries  in  standard  grades  of  75 
percent  and  50  percent  ferrosilicon. 

Calcium  silicon,  ferrocalciura  silicon, 
and  magnesiura  ferrosilioon  are 
specifically  excluded  from  the  scope  of 
this  investigation.  Calcium  silicon  is  an 
alloy  containing,  by  weight,  not  more 
than  five  percent  iron,  GO  to  65  percent 
silicon  and  26  to  32  percent  calcium. 
Ferrocakium  silicon  is  a  ferroalloy 
containing,  by  weight  not  less  thtm  fbur 
percent  iron,  60  to  65  percent  silicon, 
and  more  than  10  percent  calcium. 
Magnesium  ferrosilicon  is  a  ferroalloy 
containing,  by  wei^t  not  less  than  four 
percent  iron,  not  more  than  55  percent 
silicon,  and  not  less  than  2.75  percent 
magnesium. 

Ferrosilicon  is  classifi^le  under  the 
following  subheadings  of  the 
Harmonized  Tariff  Sdiedule  of  the 
United  States  (HTSUS):  7202.21.1000. 


7202.21.5000,  7202.21.7500. 
7202.21.9000,  7202.29.0010,  and 
7202.29.0050.  The  HTSUS  subheadings 
are  provided  for  convenience  and 
customs  purposes.  Our  written 
description  of  the  scope  of  this 
investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POQ  it 
December  1, 1991.  througb  May  31. 
1992. 

Best  Information  Available 

We  have  determined,  in  accordance 
with  section  776(c)  of  the  Tari£f  Act  of 
1930,  as  amended,  (the  Act),  that  the  use 
of  BIA  is  appropriate  for  sales  of  the 
subject  merchandise  in  this 
investigation.  In  deciding  to  aae  BIA, 
section  776(c)  provides  that  the 
Department  of  Commerce  (the 
Department)  may  take  into  aocoimt 
whether  the  respondent  was  able  to 
produce  information  requested  in  a 
timely  manner  arid  in  the  form  required. 
In  this  case,  exporters  of  ferrosiUcon 
from  the  PRC  did  not  respond  to  any 
request  for  information. 

As  outlined  in  the  preliminary 
determination,  the  Department  made 
several  attempts  to  obtain  information 
from  the  American  Embassy  in  Beijing, 
the  Embassy  of  the  PRC,  from  the 
Ministry  of  Foreign  Economics, 
Relations,  and  Trade,  and  from  the 
Chambw  of  Commerce.  However,  the 
Department  received  no  infonnatian 
from  any  of  these  sources. 
Consequently,  we  based  our  prehminary 
detenninaticm  in  this  investigation  on 
BIA.  As  BIA.  we  used  the  hi^test 
margin  listed  in  the  notice  of  initiation 
for  this  investigation,  which  was  based 
on  the  petition. 

Fair  Value  Coffiparisons 

To  detennine  whether  sales  of 
ferrosilicon  from  the  PRC  %vere  made  st 
less  than  fair  value,  we  compared  the 
United  States  price,  (USP)  to  the  foreign 
market  value  (FMV),  as  specified  in  the 
"United  States  Price"  and  "Foreign 
Market  Value"  sections  ol  this  notice. 

United  States  Price 

We  based  USP  on  BIA.  which  was 
information  supplied  by  petitioners. 
Petitioners  based  their  estimate  of  USP 
on  the  average  U.S.  f.o.b.  import  value 
of  ferrosilicon  for  the  period  September 
1991  to  February  1992.  Petitioners  made 
rK>  adjustments  to  the  estimated  USP 
because  thsy  stated  that  they  were 
unable  to  obtain  information  regarding 
foreign  tzaospoitation  costs. 


ForeigB  M«-ket  Valae 

We  based  FMV  on  BIA,  which  was 
information  supplied  by  the  petitioner. 
Petitioners  calculated  FMV  on  the  basis 
of  the  valuation  of  the  factors  of 
production  for  AIMCOR,  a  U.S. 
producer  of  ferrosilicon.  In  valuing  the 
factors  of  production,  petitioners  used 
India  as  a  surrogate  country.  For 
purposes  of  the  initiation,  we  accepted 
India  as  having  a  comparable  economy 
and  being  a  significant  producer  of 
comparable  merchandise,  pursuant  to 
section  773(c)(4)  of  the  Act 

Petitioners  used  AIMCOR's  factors  for 
raw  material  and  processing  material 
inputs,  electricity,  and  labor.  The  raw 
material.  enei:gy  and  l^>or  bctors  for 
producing  ferrosilicon  are  based  on 
AIMCOR's  actual  experience  from 
October  1990  throu^  September  1991. 
However,  petitioners  made  an 
adjustment  to  the  labor  factor  to  account 
for  more  labor-intensive  ferrosilicon 
operations  existing  in  the  PRC 
Overhead  expenses  are  expressed  as  a 
percentage  of  the  cost  of  manufacture  as 
experienced  by  AIMCOR. 

Petitioners  based  labcH'  and  electiidty 
values  on  1991  wage  rates  and  energy 
rates  in  India.  Petitioners  based  on  the 
value  of  raw  material  costs  for  steel 
scrap,  quartzite,  coke,  bituminous  coal, 
diesel  fuel,  and  water  on  Indian  values. 
Petitioners  based  the  value  of  raw 
material  costs  for  electrode  pasta  on  e 
delivered  import  price  from  Italy  to 
India.  Petitioners  based  raw  material 
costs  for  charcoal  and  woodchips.  arxi 
other  processing  matarials  on  AIMCOR's 
average  costs  from  October  1990 
through  September  1991. 

Pursuant  to  section  773(c)  of  the  Act. 
petitioners  added  the  statutory  minima 
of  10  pejrcent  for  general  expenses  and 
eight  percent  ior  profit  and  an  amount 
for  shipment  preparation. 

Inter  osled  Party  Comnent 

A  reseller  of  ferrosilicon  from  the 
PRC,  assertii^  that  it  accounts  for  a 
significant  percentage  of  ferrosilicon 
imported  from  the  PRC  in  1991. 
requested  that  the  Department  postpone 
the  final  determination  for  60  days  in 
order  to  study  the  situation  regarding 
ferrosilicon  from  the  PRC,  to  consult 
with  its  PRC  suppliers  and  U.S. 
customers  and  to  dedde  whether  to 
retain  counsel  Ear  purposes  of 
evainating  its  prooadural  and  legal 
rights  in  this  investigation. 

Petitioner  responded  that  the 
Department  should  not  postpone  the 
final  determination  because  such  an 
extension  is  not  available  to  the  party 
requesting  postponement  for  purposes 
of  19  CFR  353.20(b).  there  is  no 
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evidence  that  this  party  was  a  reseller  of 
a  major  portion  of  ferrosilicon  from  the 
PRC  during  the  POI,  and  under  the 
circumstances  of  this  investigation,  the 
requested  extension  would  serve  no 
purpose. 

DOC  Position 

We  agree  with  petitioner.  We  declined 
to  postpone  the  final  determination 
because  the  party  requesting 
postponement  does  not  qualify  as  a 
"reseller"  in  this  investigation,  pursuant 
to  19  CFR  353.2(s),  because  its  sales 
were  not  used  to  calculate  either  FMV 
or  USP.  Therefore,  the  party  in  question 
cannot  request  a  postponement  under 
19  CFR  353.20(b). 

Moreover,  insofar  as  the  requesting 
party  wanted  the  additional  time  to 
consult  with  its  suppliers,  any  new 
information  obtained  therefrom  could 
not  be  utilized  by  the  Department  in  its 
less  than  fair  value  calculation  because 
the  deadline  for  submission  of  factual 
information,  pursuant  to  19  CFR  353.31, 
had  passed.  Therefore,  it  would  have 
been  futile  to  postpone  the  final 
determination. 

Accordingly,  the  Department  denied 
the  request  to  postpone  the  final 
determination. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section  733(d)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  ferrosilicon 
from  the  PRC,  as  defined  in  the  "Scope 
of  Investigation"  section  of  this  notice, 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
margin  amount  by  which  the  foreign 
market  value  of  the  subject  merchandise 
exceeds  the  United  States  price  as 
shown  below.  The  suspension  of 
Uquidation  will  remain  in  effect  until 
further  notice. 


Manulactursi /producer/exporter 


AH  nnanufacturers/t>roducen/expor1ers 


Margin 
(pen»nt) 


137.73 


ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
remainder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  covering  the  return 


or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  fcpR  353.35(d). 
Failiu^  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673(d))  and  19  CFR  353.20. 

Dated:  )anuary  12, 1993. 
Alan  M.  Dunn, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc  93-1344  Filed  1-19-93;  845  am) 
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IA-«88-602] 

3.5  Inch  Microdisks  and  Coated  Media 
Thereof  From  Japan;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration/ 

International  Trade  Administration 

Department  of  Commerce. 

ACTK>N:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  In  response  to  requests  from 
one  respondent,  Hitachi  Maxell,  Ltd. 
(HML),  the  Department  of  Commerce 
has  conducted  an  administrative  review 
of  the  antidumping  duty  order  on  3.5 
inch  microdisks  and  coated  media 
thereof  (microdisks)  from  Japan.  The 
review  covers  one  manufacturer/ 
exporter  of  this  merchandise  to  the 
United  States,  HML,  and  the  period 
April  1, 1991  through  March  31, 1992. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 

EFFECTIVE  DATE:  January  21, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  N.  DuBois  or  Thomas  F.  Futtner, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230,  telephone:  (202) 
482-6312/3814. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  8, 1992,  the  Department  of 
Commerce  (the  Department)  published  a 
notice  of  "Opportunity  to  Request  an 
Administrative  Review"  (57  FR  11934) 
of  the  antidumping  duty  order  on 
microdisks  from  Japan  (54  FR  13406, 
April  3, 1989).  On  April  29, 1992,  one 
respondent,  HML,  requested  an 
administrative  review.  We  initiated  the 
review,  covering  April  1, 1991  through 
March  31. 1992.  on  May  22,  1992  (57  FR 
21769).  The  Department  has  now 
conducted  this  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 


1930  (the  Tariff  Act).  The  final  results 
of  the  last  administrative  review  in  this 
case  were  published  in  the  Federal 
Register  on  November  15. 1991  (56  FR 
58040).  An  amendment  of  those  results 
was  published  in  the  Federal  Register 
on  December  23, 1991  (56  FR  66430)  to 
correct  clerical  errors.  , 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  3.5  inch  microdisks  apf< 
coated  media  thereof  &x)m  Japan, 
currently  classifiable  under  Hmnmonized 
Tariff  Schedule  (HTS)  item  number 
8523.20.0000.  The  HTS  item  number  is 
provided  for  convenience  and  for 
Customs  purposes.  The  written 
descriptions  remain  dispositive. 

A  3.5  inch  microdisk  is  a  treated  or 
untested  magnetically  coated  polyester 
disk  with  a  steel  hub  encased  in  a  hard 
plastic  jacket.  These  microdisks  are 
used  to  record  and  store  encoded  digital 
computer  information  for  access  by  a  3.5 
inch  floppy  disk  drive.  The  3.5  inch 
microdisk  includes  single-sided, 
double-sided,  or  high-density  formats. 

Coated  media  is  the  flexible  recording 
material  used  in  the  finished  microdisk. 
Media  consists  of  a  polyester  base  film 
to  which  a  coating  of  magnetically 
charged  particles  is  bonded.  The  3.5 
inch  microdisk  is  intended  for  use 
specifically  in  a  3.5  inch  floppy  disk 
drive. 

The  review  covers  one  Japanese 
manufacturer/exporter  of  this 
merchandise  to  the  United  States,  HML, 
and  the  period  April  1, 1991  through 
March  31, 1992. 

Such  or  Similar  Comparisons 

Pursuant  to  section  771(16)  of  the 
Tariff  Act,  we  established  two  categories 
of  "such  or  similar"  merchandise:  (1) 
3.5  inch  mircodisks  and  (2)  coated 
media. 

In  order  to  determine  whether  there 
were  sufficient  sales  of  microdisks  and 
coated  media  in  the  home  market  to 
serve  as  the  basis  for  calculating  foreign 
market  value  (FMV),  we  compared  the 
volume  of  home  market  sales  within  the 
such  or  similar  category  to  the  volume 
of  third-coimtry  sales  within  each 
respective  such  or  similar  category,  in 
accordance  with  section  773(a)(1)  of  the 
Tariff  Act. 

HML  had  sufficient  home  market 
sales  of  3.5  inch  microdisks  to  serve  as 
a  basis  for  calculating  FMV  for 
microdisks. 

There  were  no  sales  of  coated  media 
in  the  home  market  or  in  any  third 
country  during  the  period  of  review 
(POR).  Therefore,  the  basis  of  FMV  for 
coated  media  sales  to  the  United  States 
is  constructed  value  (CV). 
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Uniled  Stales  Price 

We  nalculaied  Ihe  United  States  price 
based  on  exporler's  sales  price  (ESP)  in 
accordance  with  section  772(c)  of  the 
Tariff  Act. 

We  calculated  ESP  based  on  packed, 
deiivened  prices  to  unrelated  customers 
in  tiie  United  Stales.  We  made 
dedudions,  where  appropriate,  for 
foreign  broksrage  and  handling,  foreign 
inland  frei^t,  ocean  freight,  marine 
insurance.  U.S.  duty,  U.S.  inland 
freight,  U.S.  inland  insurance, 
discounts,  rebates,  credit  expenses, 
indirect  selling  expenses,  and  U.S. 
brokerage  and  handling,  hi  accordance 
withwction  772f<j)(l)(C)  of  the  Tariff 
Act,  v/8  added  uriccllocted  duties  asd 
taxes,  which  u'ould  have  been  collected 
if  the  merchandise  had  not  been 
exported. 

hi  accordance  with  section  772(e)(2) 
of  the  Tariff  Act,  we  m»le  further 
deductions,  where  appropriate  for 
advertising.  We  also  made  deductions 
for  cojitmissions  and  indirect  selling 
cxpenises,  including  inventory  carrying 
costs,  and  indirect  selling  expenses 
associated  with  U.S.  sales  that  were 
incurred  in  Japan. 

For  microdisks  manufactured  in  the 
United  States  from  Japanese  coated 
media,  we  also  deducted  all  value- 
added  in  the  United  States,  pursuant  to 
sectiofi  772te)t3)  of  the  Tariff  Aa.  The 
value^dded  consists  of  the  cost 
associated  with  the  production  and  sale 
of  the  complete  microdisk,  other  than 
the  cost  associated  with  the  imported 
media,  and  a  proportional  amount  of 
profit  or  loss  related  to  the  value-added. 
Profit  or  loss  was  calculated  by 
deducting  from  the  sales  price  of  the 
microdisk  all  pn>duction  and  selling 
cost  iSrurred  by  the  company  for  the 
microdisk.  The  total  profit  or  loss  was 
tho.i  allocated  proportionately  to  all 
components  of  cost. 

In  determining  the  cost  incurred  to 
produce  the  microdisk,  the  Department 
included  (1)  the  cost  of  manufacture 
(CXJMj),  (2)  movement  and  packing 
expenses,  and  (3)  selling  and 
admiiiLstrative  expenses,  R&D  expenses, 
and  interest  expanses. 

Foreign  Market  Value 

We  calculated  fMV  based  on  hozne 
markdt  sales  prices  or  CV  in  accordaxtce 
with  section  773  of  the  Tariff  Act. 

We  calculated  FMV  for  coxuparison  to 
U.S.  ESP  sales  of  microdisks  based  on 
packed,  delivered  prices  of  identical 
me.chandlse  in  the  home  market.  We 
ma' le  deductions,  where  appropriate, 
for  brokerage  and  handling,  fota^ 
inland  frei^t,  selling  exp>enses,  indicect 
selling  e)g>enses,  packing,  discounts^ 


inventory  carrying  costs  and  imputed 
credit. 

The  deduction  for  indirect  selling 
expenses  was  capped  by  the  amount  of 
indirect  selling  expenses  incurred  in  the 
U.S.  market,  in  accordance  with     * 
§  353.56tb)  of  the  Department's 
regulations.  We  added  U.S.  packing 
costs  to  the  FMV  in  accordance  with 
section  773  of  the  Tariff  Act.  We  made 
an  upward  adjustment  to  the  tax- 
exclusive  home  market  prices  for  the 
uncollected  duties  and  taxes  we 
computed  for  the  U.S.  price  in 
accordance  with  section  772(d)IlJ(C)  of 
the  Tariff  Act.  We  computed  the  value 
added  tax  (VAT)  adjustment  based  on  a 
price  net  of  all  movement  charges. 

All  coated  media  sold  m  the  United 
States  vras  furthfir  mamifnrtuTed  by 
Maxell  Corporation  of  America  into 
microdisks.  There  were  no  sales  of 
coated  media  in  the  home  market  or  in 
any  third  country  during  the  POR. 
Because  there  were  no  sales  of  such  or 
similar  merchandise,  we  used  the  CV  of 
the  imported  coated  media  in  order  to 
calculate  the  MFV  of  the  coated  media 
in  accordance  with  sections  773(aK2) 
and  773(e)  of  the  Tariff  Act. 

Therefore,  for  coated  media  sold  in 
the  United  States  for  further 
manufacture,  we  calculated  FMV  based 
on  CV,  in  accordance  with  section 
773(e)  of  the  Tariff  Act  The  CV  includes 
the  cost  of  materials  and  fabrication  of 
the  merchandise  exported  to  the  United 
States,  plus  general  expenses,  profit, 
and  packing. 

We  used  actual  general  expenses  in 
accordance  with  section  773(e)(l)(B)(i) 
of  the  Tariff  Act,  because  these  expenses 
exceeded  the  statuttwy  minimum  of  ten 
percent.  For  profit,  we  applied  eight 
percent  of  the  combined  cost  of 
materiafs,  fabrication,  and  general 
expenses,  pursuant  to  section 
773(e)(l)(B)(ii)  of  the  Tariff  Act,  because 
the  actual  amount  was  less  than  the 
statutory  minimum  of  eight  percent. 
Then  we  added  U.S.  packing  costs  to 
FMV. 

Preiiitrinary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  maj^in  exists  for  the  period 
April  1, 1991  through  March  31, 1992: 


Manu<actu'ef'prtx>uc«r/exporter 


Hitachi  MaxeM  Ltd . 


MBfQin 

tp«cent; 


«.83 


The  Department  shall  determine,  and 
the  t^stoms  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  fFooi  the  percentage 


stated  above.  Upon  completion  of  the 
review  the  Department  will  issue 
appraisement  instructions  on  HML 
directly  to  the  Customs  Sarvioa. 

Furthermore,  the  following  deposit 
requirements  will  be  efbctive  upon 
publication  of  our  final  results  of  review 
for  all  shipments  of  Japanese  3.5  inch 
microdisks  and  coated  media  entered,  or 
withdrawn  from  warehouse,  for 
ooasurapiion  ou  or  aiier  that  publication 
dale,  as  provided  by  sactioo  751(aKl)  of 
the  Taxiff  Act:  (1)  The  cash  deposit  nte 
for  HML  will  be  8.83  percent;  (2)  tor 
previously  reviewed  or  investigated 
companies  not  hstad  above,  the  cash 
deposit  rate  shall  continue  to  t>e  the 
otMupaiiy-cpeciik.  rate  published  in  the 
most  recent  period;  (3)  if  tiie  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  les6-than-£air- 
value  investigation,  but  the 
manufacturer  is,  the  cash  dejwsii  rate 
will  be  that  established  fix  the  most 
recent  period  for  the  manufacturer  al 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  shall  be  8.83  percent  These 
deposit  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  Tinal  results  of  the  next 
administrative  review. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice,  may  request  disclosure 
within  5  days  of  the  date  of  publication, 
and  may  request  a  hearing  within  10 
days  of  the  date  of  pubUcation  in 
accordance  with  19  CFR  353.38(b).  Any 
hearing,  if  requested,  will  be  held  as 
early  as  convenient  for  the  parties  but 
not  later  than  44  days  after  the  date  of 
publication  or  the  first  work  day 
thereafter.  Case  briefs  from  interested 
piaities  may  be  submitted  not  later  than 
14  days  before  the  date  of  the  hearing. 
Rebuttal  briefs  and  rebuttal  comments, 
limited  to  issues  raised  in  the  case 
briefs,  may  be  hied  not  later  than  7  days 
after  the  submission  of  the  case  briefs. 
The  Department  will  publish  the  final 
resuhs  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  such  written 
comments. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.a  1675(aKl)) 
and  19  CFR  353.22. 

DM«d:  )anuarjr  13.  t«93. 
AUaM.  Dunn, 

Assistant  Secretary  for  Import 

Administration. 

(PR  Doc.  93-1345  Filed  1-19-93;  8:4S  am] 
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National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service.  (NMFS).  NOAA.  Commerce. 
ACTION:  ModiHcation  of  Scientific 
Research  Permit  (P278C). 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  §  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216),  Scientific  Research 
Permit  No.  579  issued  to  Dr.  Brent  S. 
Stewart,  Hubbs  Marine  Research  Center, 
1700  South  Shores  Road,  San  Diego, 
CaUfomia  92109  (52  FR  3037).  has  been 
modified  to  extend  the  effective  date 
through  March  31, 1993.  This 
modihcation  becomes  effective  upon 
publication  in  the  Federal  Register. 

Documents  pertaining  to  this 
Modification  and  Permit  are  available 
for  review,  by  appointment,  in  the 
OfBce  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Hwy..  room  7324.  Silver  Spring, 
MD  20910;  and  Director,  Southwest 
Region,  National  Marine  Fisheries 
Service.  501  West  Ocean  Boulevard, 
Suite  4200,  Long  Beach,  CA  90802-4213 
(310/980-4015). 

Dated:  January  12, 1993. 
Michael  F.  Tillman, 

Acting  Director,  Office  of  Protected  Resources, 
National  Mariite  Fisheries  Service. 
|FR  Doc.  93-1266  Filed  1-19-93;  8:45  am) 

BILUNG  COOe  3S10-22-4I 


Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service,  NMFS,  NOAA,  Commerce. 
ACTIONS:  Issuance  of  Scientific  Research 
Permit  (P524). 

On  November  20. 1992.  notice  was 
published  in  the  Federal  Register  (5/ 
FR  54771)  that  an  application  had  been 
filed  by  The  University  of  Hawaii  at 
Manoa,  Kewalo  Basin  Marine  Mammal 
Laboratory.  1129  Ala  Moana  Boulevard. 
Honolulu,  Hawaii  96814,  to  approach, 
up  to  four  times  each,  up  to  2000 
humpback  whales  (Megaptera 
novaeangliae]  annually  in  Hawaiian 
waters  over  a  five-year  period  during  the 
course  of  photo-identification, 
observational,  and  acoustic  recording 
studies,  and  aerial  surveys  for  purposes 
of  scientific  research. 

Notice  is  hereby  given  that  on  January 
12. 1993.  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361-1407)  and  the  Endangered 


Species  Act  of  1973  (16  U.S.C  1531- 
1543),  the  National  Marine  Fisheries 
Service  issued  a  permit  to  the  above 
applicants  to  harass  the  species/ 
numbers  of  marine  mammals  described 
above,  subject  to  certain  conditions  set 
forth  therein. 

Issuance  of  this  permit,  as  required  by 
the  Endangered  Species  Act  of  1973,  is 
based  on  the  findings  that  the  permit: 
(1)  Was  applied  for  in  good  faith;  (2) 
will  not  opiarate  to  the  disadvantage  of 
the  endangered  species  which  is  the 
subject  of  the  Permit;  and  (3)  is 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the  Act. 
This  permit  was  also  issued  in 
accordance  with  and  is  subject  to  parts 
220-222  of  title  50  CFR,  the  National 
Marine  Fisheries  Service  regulations 
governing  endangered  species  permits. 

The  permit  ana  associated  documents 
are  available  for  review,  by 
appointment,  in  the  following  offices: 
O^ce  of  Protected  Resources,  National 
Marine  Fisheries  Service,  NOAA, 
1335  East-West  Hwy.,  Silver  Spring, 
MD  20910  (301/713-2289); 
Director,  Southwest  Region,  National 
Marine  Fisheries  Service,  NOAA,  501 
W.  Ocean  Blvd.,  suite  4200,  Long 
Beach,  CA  90801-4213  (310/980- 
4016);  and 
Coordinator,  Pacific  Area  Office, 
Southwest  Region,  National  Marine 
Fisheries  Service,  NO/VA,  2570  Dole 
Street,  Honolulu,  HI  96822-2396 
(808/955-8831). 

Dated:  January  12, 1993. 
Michael  F.  Tillman, 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
(FR  Doc.  93-1267  Filed  1-19-93;  8:45  am) 

BBMXINO  COOe  3610-22-M 


Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service,  NMFS,  NOAA,  Commerce. 
ACTION:  Issuance  of  Scientific  Research 
Permit  (P319C). 

On  November  16, 1992,  notice  was 
published  in  the  Federal  Register  (57 
FR  54051)  than  an  application  had  been 
filed  by  Randall  S.  Wells.  Ph.D., 
Dolphin  Biology  Research  Institute,  c/o 
Mote  Marine  Laboratory,  1600 
Thompson  Parkway,  Sarasota.  FL  34236, 
to  approach  up  to  3000  Atlantic 
bottlenose  dolphins  (Tursiops 
tnincatus)  for  photo-identification, 
censuses,  behavioral  observations,  and 
underwater  acoustic  recordings. 

Notice  is  hereby  given  that  on  January 
13, 1993,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (18  U.S.C  1361- 


1407),  the  National  Marine  Fisheries 
Service  issued  a  Permit  for  the  above 
taking,  subject  to  certain  Conditions  set 
forth  therein. 

The  application  and  accompanying 
documentation  satisfy  the  issuance 
criteria  for  scientific  research  permits. 
The  requested  activities  are  consistent 
with  the  purposes  and  policies  of  the 
MMPA.  The  research  will  further  a  hnna 
fide  scientific  purpose  that  does  not 
involve  unnecessary  duplication  of 
other  research. 

The  Permit  and  supporting 
documentation  are  available  for  review, 
by  appointment,  in  the  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service,  1335  East-West  Hwy., 
Silver  Spring.  MD  20910  (301/713- 
2289);  and 

Director,  Southeast  Region,  National 
Marine  Fisheries  Service,  9450  Koger 
Blvd.,  St.  Petersburg,  FL  33702  (813/ 
893-3141). 

Dated:  January  13, 1993. 
Michael  F.  Tillman,  Ph.D., 

Acting  Director,  Office  of  Protected  Resources, 

National  Marine  Fisheries  Service. 

IFR  Doc.  93-1268  Filed  1-19-93;  8:45  am] 

BHXING  COOe  3610-22-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  import  Limits  for  Certain 
Cotton  and  Man-Made  Fit>er  Textile 
Products  Produced  or  Manufactured  in 
Indonesia 

January  13, 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  January  25, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-6704.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted  to  reflect 
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ntiw  base  limits  for  the  July  1, 1992 
♦^  rough  June  30, 1993  agreement  year. 
These  adjustments  were  agreed  to  in  an 
exchange  of  letters  dated  November  16 
and  December  30, 1992. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23,  1992).  Also 
see  57  FR  24597.  published  on  June  10, 
1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
].  Hayden  Boyd. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
January  13, 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  June  5, 1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Indonesia  and  exported 
during  the  twelve-month  period  which  began 
on  July  1. 1992  and  extends  through  June  30, 
1993. 

Effective  on  January  25, 1993,  you  are 
directed  to  amend  further  the  directive  dated 
June  5, 1992  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  Indonesia: 


Category 

Adjusted  twelve-month 
limit' 

Levels  in  Group  1 

219 

6,289.232  square  meters. 
1 1 ,598.879    square    me- 

313  .t 



ters. 

314 



40,418.783    square     me- 
ters. 

317/617/; 

} 

17,562,221  square  meters 

Of  wfitch  rwl  more  than 

• 

2.640.240   square    me- 
ters   shall   t>e   in   Cat- 
egory 326. 

625/626/627/628/629  .... 

18,697,807    square    me- 

ters. 

331/631  

1,289.684  dozen  pairs 
1,107,000  dozen. 

34Cy640  ., 

'The  Mlh  have  rtoK  been  sdjuMed  lo  iccount  tor  any 
Knpons  e^tponed  alter  June  30  1992. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actipns  fall  within  the  foreign  affairs 


exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(aMl). 

Sincerely. 
J.  Hayden  Boyd, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  93-1271  Filed  1-19-93;  8:45  am) 
BtLUNO  CODE  9S10-OR-F 


Amendment  of  Export  Visa 
Requirements  for  Certain  Cotton, 
Wool,  Man-Made  Fiber,  Silk  Blend  and 
Other  Vegetable  Fiber  Textiles  and 
Textile  Products  Produced  or 
Manufactured  in  Egypt 

January  13, 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  amending 

visa  requirements  to  require 

manufacturer's  identification. 

EFFECTIVE  DATE:  February  15,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482^212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  existing  export  visa  arrangement 
between  the  Governments  of  the  United 
States  and  the  Arab  Republic  of  Egypt 
is  being  amended,  for  goods  produced 
or  manufactured  in  Egypt  and  exported 
from  Egypt  on  and  after  February  15. 
1993,  to  require  that  the  complete  name 
and  address  of  a  company  actually 
involved  in  the  manufacturing  process 
of  the  textile  product  covered  by  the 
visa  be  provided  on  the  textile  visa 
document. 

The  name  and  address  of  the 
company  should  be  placed  somewhere 
on  the  fix)nt  of  the  original  export  visa 
document,  not  within  the  circular  visa 
stamp.  It  should  be  preceded  by  the 
label  "manufacturer's  identification"  or 
"M.I.D."  The  name  is  the  full  name  of 
the  company  which  performs  the 
substantial  part  of  the  manufacturing  of 
the  product.  The  address  should  include 
the  street  name  or  P.O.  Box  number  (if 
available),  and  the  city  and/or  province 
where  the  manufacturing  occurs.  In  the 
case  of  a  shipment  covered  by  a  single 
export  visa  document  containing 
products  which  are  each  manufactured 
by  a  number  of  different  companies,  the 
name  and  address  of  each  company 
involved  should  be  listed  on  the  export 


visa  document.  If  additional  space  is 
needed  for  listing  the  name  and  address 
of  the  firms,  the  back  of  the  export  visa 
document  may  be  used.  Responsible 
officials  will  make  their  best  efforts  to 
determine  the  name  and  address  of  a 
firm  or  firms  which  best  meet  the  basic 
criterion  of  being  an  actual 
manufacturer  of  the  product.  This 
information  should  appear  on  the  export 
visa  document  prior  to  export  from 
Egypt.  However,  for  goods  exported 
during  the  period  February  15, 1993 
through  March  14. 1993,  the  importer 
may  type  this  information  on  the  front 
of  the  original  visa  document.  For  goods 
exported  on  or  after  March  15. 1993 
without  the  M.I.D.  on  the  export  visa 
document,  a  new  visa  containing  this 
information  must  be  obtained. 

See  52  FR  48857,  pubUshed  on 
December  28, 1987. 
J.  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

January  13, 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  Deceml)er  21. 1987.  as 
amended,  by  the  Chairman,  Committee  for 
the  Implementation  of  Textile  Agreements. 
That  directive  directs  you  to  prohibit  entry  of 
certain  cotton,  wool,  man-made  fiber,  silk 
blend  and  other  vegetable  fiber  textiles  and 
textile  products,  produced  or  manufactured 
in  Egypt  which  were  not  properly  visaed  by 
the  Government  of  the  Arab  Republic  of 
Egypt. 

Effective  on  February  15, 1993,  for  goods 
produced  or  manufactured  in  Egypt  and 
exported  from  Egypt  on  and  after  February 
15, 1993,  you  are  directed  to  require  that  the 
complete  name  and  address  of  a  company 
actually  involved  in  the  manufacturing 
process  of  the  textile  product  covered  by  the 
visa  be  placed  on  the  textile  visa  document. 
This  information  shall  appear  on  the  export 
visa  document  prior  to  export  from  Egypt. 
However,  for  goods  exported  during  the 
period  February  15, 1993  through  March  14, 
1993,  the  importer  may  type  this  information 
on  the  front  of  the  original  visa  document. 

Shipments  entered  for  consumption,  or 
withdirawn  from  warehouse  for  consumption 
according  to  this  directive  which  are  not 
accompanied  by  an  appropriate  export  visa 
which  includes  the  identification  of  the 
manufacturer  on  the  visa  document  shall  be 
denied  entry  and  a  new  visa  containing  this 
information  must  be  obtained 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  foils  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(aKl). 
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Sincerely. 
).  Hayden  Boyd. 

Acting  Chainnan,  Committee  for  the 
Implementation  of  Textile  Agreemexits. 
|FR  Doc.  93-1269  Filed  1-19-93;  8:45  am] 

BILUN6  CODE  361»-Omf 


Request  for  Public  Comments  on 
Bilateral  Textile  Consultations  With 
Indonesia  on  Certain  Cotton,  Wool, 
and  Man*Made  Fiber  Textile  Products 

January  13, 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  25. 1993. 
FOR  FUR-^HER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-6704.  For  information  on 
embargoes  and  quota  rs-openings,  call 
(202)  482-3715.  For  information  on 
categories  on  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATXM: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

On  December  30, 1992.  under  the 
terms  of  the  Bilateral  Cotton,  Wool  and 
Man-Made  Fiber  Textile  and  Textile 
Products  and  Silk  Ejlend  and  Other 
Vegetable  Fiber  Apparel  Agreement, 
effected  by  exchange  of  notes  dated 
September  25  and  October  3. 1985,  as 
amended  and  extended,  between  the 
Governments  of  the  United  States  and 
Indonesia,  the  United  States 
Government  requested  consultations 
with  the  Government  of  Indonesia  with 
respect  to  robes  and  dressing  gowms  in 
Categories  350/650  and  men's  and  boys' 
trousers,  breeches  and  shorts  in 
Category  447. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  pending  agreement  on  a 
mutually  satisfactory  solution 
concerning  Categories  350/650  and  447. 
the  Government  of  the  United  States  has 
decided  to  control  imports  during  the 
ninety-day  period  which  began  on 
December  30, 1992  and  extends  through 
March  29. 1993. 

If  no  solution  is  agreed  upon  in 
consultations  between  the  two 
governments,  OTA,  pursuant  to  the 


agreement,  may  later  establish  a  specific 
limit  for  the  entry  and  withdrawral  bom 
warehouse  for  consumption  of  textile 
products  in  Categories  350/650  and  447. 
produced  or  manufactured  in  Indonesia 
and  exported  during  the  prorated  period 
beginning  on  March  30, 1993  and 
extending  through  June  30, 1993,  of  not 
less  than  23,328  dozen  (Categories  350/ 
650)  and  3,679  dozen  (Category  447). 

Summary  market  statements 
concerning  these  categories  follow  this 
notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Categories  350/650  and 
447,  under  the  agreement  with 
Indonesia,  or  to  comment  on  domestic 
production  or  availability  of  products 
included  in  Categories  350/650  and  447, 
is  invited  to  submit  10  copies  of  such 
comments  or  information  to  J.  Hayden 
Boyd,  Acting  Chairman,  Committee  for 
the  Implementation  of  Textile 
Agreements,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
ATTN:  Helen  L.  LeGrande.  The 
comments  received  will  be  considered 
in  the  context  of  the  consultations  with 
the  Government  of  Indonesia. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  llie  agreement  or 
the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Categories  350/650  and  447.  Should 
such  a  solution  be  readied  in 
consultations  with  the  Government  of 
Indonesia,  further  notice  will  be 
pubhshed  in  the  Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 


Federal  Register  notice  56  FR  60101. 
published  on  November  27, 1991). 
J.  Ua  jdtn  Boyd, 
Acting  Chainnan,  Committee  for  the 

Implementation  of  Textile  Agreements. 

Market  Staiemcnt — Indoiwria 

Category  350^50— Catton  and  Man-made 

fiber  robes  and  dmnng  gowns 

December  1992 

Import  Situation  and  Conclusion 

U.S.  imports  of  cotton  and  man-made 
fiber  robes  and  dressing  goMrns. 
Category  350/650,  from  Indonesia 
reached  84,184  dozen  in  year  ending 
October  1992,  24  percent  above  the 
67,761  dozen  imported  in  the  year 
ending  October  1991.  During  the  first 
ten  months  of  1992,  Category  350/650 
imports  from  Indonesia  reached  68,762 
dozen,  an  increase  of  15  percent  over 
the  January-October  1991  level. 

The  sharp  and  substantial  increase  in 
Category  350/650  imports  from 
Indonesia  is  causing  a  real  risk  of 
disruption  in  the  U.S.  market  for  cotton 
and  man-made  fiber  robes  and  dressing 
gowns. 
Import  Penetration  and  Market  Share 

U.S.  production  of  cotton  and  man- 
made  fiber  robes  and  dressing  gowns. 
Category  350/650,  declined  from 
3,385,000  dozen  in  1987  to  1,599.000 
dozen  in  1991.  a  53  percent  decline. 
This  decline  continued  in  1992.  with 
U.S.  production  falling  to  586,000  dozen 
during  the  first  six  months  of  1992, 13 
percent  below  the  January-Juno  1991 
level.  In  contrast,  U.S.  imports  of  cotton 
and  m.an-made  fiber  robes  and  dressing 
gowns,  Category  35G/G50.  increased 
from  1,342,000  dozen  in  1987  to 
1.983,000  dozen  in  1991,  an  increase  of 
48  percent.  Category  350/650  imports 
continued  to  increase  in  1992,  up  12 
percent  in  the  first  ten  months  of  1992 
over  the  January-October  1991  level. 

The  ratio  of  imports  to  production 
tripled,  increasing  from  40  percent  in 
1987  to  124  percent  in  1991.  This  trend 
continued  in  1992,  with  the  ratio  of 
imf>orts  to  production  reaching  153 
percent  during  January-Juno  1992.  The 
domestic  manufacturers'  share  of  the 
U.S.  market  fell  from  72  percent  in  1987 
to  45  percent  in  1991,  a  decline  of  27 
percentage  points.  This  decline 
continued,  with  the  domestic 
manufacturers'  share  of  the  U.S.  market 
falling  to  39  percent  during  the  first  half 
of  1992. 
Duty-Paid  Value  and  U.S.  Producers' Price 

Approximately  70  percent  of  Category 
350/650  imports  from  Indonesia  during 
the  year  ending  October  1992  entered 
the  U.S.  imder  HTSUSA  number 
6208.91.1010— women's  cottcmf 
bathrobes  and  dressing  gowns.  These 
bathrobes  and  dressing  gowns  entered 


the  U.S.  at  landed  duty-paid  values 

below  U.S.  producers'  prices  for 

comparable  bathrobes  and  dressing 

gowiu. 

Market  Statement — Indonesia 

Category  447 — Men's  and  boys'  wool 

trousers,  breeches  and  shorts 

Decenber  1992 

Import  Situation  and  Conclusion 

U.S.  imports  of  men's  and  boys'  wool 
trousers,  slacks  and  shorts.  Category 
447,  from  Indonesia  reached  17,824 
dozen  in  the  year  ending  October  1992, 
more  than  double  the  7,680  dozen 
imported  during  the  year  ending 
October  1991.  During  the  Hrst  ten 
months  of  1992,  imports  of  men's  and 
boys'  wool  trousers,  slacks  and  shorts. 
Category  447,  from  Indonesia  reached 
16,647  dozen,  nearly  three  times  the 
6,014  dozen  imported  during  the 
January-October  1991  period.  Indonesia 
became  the  sixth  largest  supplier  of 
men's  and  boys'  wool  trousers,  slacks 
and  shorts  to  the  U.S.  market, 
accounting  for  6  percent  of  total 
Category  447  imports  in  the  first  ten 
months  of  1992.  During  the  comparable 
period  in  1991,  Indonesia  ranked  eighth 
among  the  major  suppliers,  accounting 
for  3  percent  of  total  Category  447 
imports. 

The  sharp  and  substantial  increase  in 
Category  447  imports  from  Indonesia  is 
causing  a  real  risk  of  disruption  in  the 
U.S.  market  for  men's  and  boys'  wool 
trousers,  slacks  and  shorts. 
Import  Penetration  and  Market  Share 

U.S.  production  of  men's  and  boys' 
wool  trousers,  slacks  and  shorts. 
Category  447,  has  declined  in  every  year 
since  1988,  falling  from  858,000  dozen 
in  1988  to  350,000  dozen  in  1991,  a  59 
percent  decline.  Production  continues 
to  decline  in  1992,  falling  from  175,000 
dozen  during  the  first  half  of  1991,  to 
the  173,000  dozen  produced  during 
January-June  1992.  Imports  for  men's 
and  boys'  wool  trousers,  slacks,  and 
shorts.  Category  447,  declined  in  1989 
and  1990,  then  increased  to  279,000 
dozen  in  1991,  12  percent  above  the 
1990  level.  Imports  are  surging  in  1992, 
up  20  percent  in  the  first  ten  months  of 
1992  over  the  January-October  1991 
level.  The  ratio  of  imports  to  domestic 
production  increased  from  54  percent  in 
1987  to  80  percent  in  1991.  This 
increase  continued  in  1992,  with  the 
ratio  of  imports  to  production  reaching 
95  percent  for  the  first  half  of  1992.  The 
domestic  manufacturers'  share  of  the 
men's  and  boys'  wool  trousers,  slacks, 
and  shorts  market  declined  from  65 
percent  in  1987,  to  56  percent  in  1991. 
a  decline  of  9  percentage  points.  This 
decline  continued  in  1992,  with  the 
domestic  manufacturers'  share  of  the 


U.S.  market  falling  to  51  percent  during 

the  first  half  of  1992. 

Duty-Paid  Value  and  U.S.  Producers' Price 

Approximately  99  percent  of  Category 
447  imports  from  Indonesia  during  me 
year  ending  October  1992  entered  the 
U.S.  under  HTSUSi\  number 
6203.41.1010 — men's  wool  trousers  and 
breeches.  These  men's  wool  trousers 
and  breeches  entered  the  U.S.  at  landed 
duty-paid  values  below  U.S.  producers' 
prices  for  comparable  men's  wool 
trousers  and  breeches. 
Committee  for  the  Implementation  of  Textile 
Agreements 
January  13, 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  Under  the  terms  of 
section  204  of  the  Agricuhural  Act  of  1956, 
as  amended  (7  U.S.C.  1854),  and  the 
Arrangement  Regarding  International  Trade 
in  Textiles  done  at  Geneva  on  December  20, 
1973.  as  further  extended  on  July  31, 1991; 
pursuant  to  the  Bilateral  Cotton,  Wool  and 
Man-Made  Fiber  Textile  and  Textile  Products 
and  Silk  Blend  and  Other  Vegetable  Fiber 
Apparel  Agreement,  effected  by  exchange  of 
notes  dated  September  25  and  October  3, 
1985.  as  amended  and  extended,  between  the 
Governments  of  the  United  States  and 
Indonesia;  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of 
March  3. 1972.  as  amended,  you  are  directed 
to  prohibit,  effective  on  January  25. 1993. 
entry  into  the  United  States  for  consumption 
and  withdrawal  from  warehouse  for 
consumption  of  cotton,  wool  and  man-made 
fiber  textile  products  in  Categories  350/650 
and  447.  produced  or  manufactured  in 
Indonesia  and  exf>orted  during  the  period 
beginning  on  December  30, 1992  and 
extending  through  March  29. 1993.  in  excess 
of  27.744  dozen  (Categories  350/650).  and 
4,768  dozen  (Category  447). ' 

Textile  products  which  have  been  exported 
to  the  United  States  on  and  after  July  1, 1992 
in  Categories  350/650  shall  remain  subject  to 
the  Group  II  limit,  and  in  Category  447  shall 
remain  subject  to  the  subgroup  limit  in 
Group  11  established  in  the  directive  dated 
June  5. 1992  for  the  period  July  1, 1992 
through  June  30. 1993. 

Textile  products  in  Categories  350/650  and 
447  which  have  been  exported  to  the  United 
States  prior  to  December  30. 1992  shall  not 
be  subject  to  the  limits  established  in  this 
directive. 

In  carrying  out  the  alxjve  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  Slates  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  S 
U.S.C.  553(a)(1). 


'  The  limits  have  not  t>een  adjusted  to  account  for 
any  imports  exported  aftei  December  29. 1992. 


Sincerely, 
J.  Haydon  Boyd. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Affeements. 
[FR  Doc.  93-1272  Filed  1-19-93;  8:45  «m| 
MLLMO  cooe  aeio-o«-F 


Request  for  Public  Comn>ents  on 
Bilateral  Textile  Consultation*  WItti 
United  Arab  Emirates  on  Certain 
Cotton  and  Man-Made  Rber  Textile 
Products 

January  13. 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

{OTA). 

ACTKW:  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Aldrich.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on 
categories  for  which  consultations  have 
been  requested,  call  (202)  482-3740. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

On  December  28.  1992,  under  the 
terms  of  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended,  the 
Government  of  the  United  States 
requested  consultations  with  the 
Government  of  United  Arab  Emirates 
with  respect  to  cotton  and  man-made 
fiber  textile  products  in  Category  219, 
produced  or  manufactured  in  United 
Arab  Emirates. 

The  purpose  of  this  notice  is  to  advise 
the  public  that,  if  no  solution  is  agreed 
upon  in  consultations  with  the 
Government  of  United  Arab  Emirates, 
the  Committee  for  the  Implementation 
of  Textile  Agreements  may  later 
establish  a  limit  for  the  entry  and 
withdrawal  from  warehouse  for 
consumption  of  cotton  and  man-made 
fiber  textile  products  in  Category  219, 
produced  or  manufactured  in  United 
Arab  Emirates  and  exported  during  the 
twelve-month  period  which  began  on 
December  28. 1992  and  extends  through 
December  27, 1993,  at  a  level  of  not  less 
than  619.476  square  meters. 

A  summary  market  statement 
concerning  Category  219  follows  this 
notice. 

Anyone  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  Category  219.  or  to 
comment  on  domestic  production  or 
availability  of  products  included  in 
Category  219.  is  invited  to  submit  10 
copies  of  such  comments  or  information 
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to  J.  Hayden  Boyd,  Acting  Chairman. 
Committee  for  the  Implementation  of 
Textile  Agreements,  U.S.  Department  of 
Commerce.  Washington,  DC  20230; 
ATTN:  Helen  L.  LeGrande.  The 
comments  received  will  be  considered 
in  the  context  of  the  consultations  with 
the  Government  of  United  Arab 
Emirates. 

Because  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  sliould  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100.  US.  Department  of  Commerce, 
14lh  and  Constitution  Avenue,  NW., 
Washington,  DC. 

Further  comments  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  publid 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropmate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreement  or 
the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

The  United  States  remains  committed 
to  finding  a  solution  concerning 
Category  219.  Should  such  a  solution  be 
readied  in  consultations  with  the 
Government  of  United  Arab  Emirates, 
further  notice  will  be  published  in  the 
Federal  Register. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  56  FR  60101, 
published  on  November  27,  1991). 
j.  Hayden  Bvyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements 

Markal  Statement — United  Arab  Emirates 

Category  219— Duck  fabric 

December 

Import  Situation  and  Conchiston 

U.S.  imports  of  duck  fabric.  Category 
219.  from  United  Arab  Emirates  re»J)ed 
619,476  square  meters  during  the  year 
ending  October  1992.  United  Arab 
Emirates  is  a  new  supplier  of  duck 
fabric  with  imports  beginning  in  January 
1992.  In  )ust  ten  months  (January 
October  1992)  United  Arab  Emirates  has 
become  the  twelfth  largest  supplier  of 
duck  fabric  to  the  U.S.,  accounting  for 
nearly  one  percent  of  toUl  Category  219 
imports  for  the  January-October  1992 
period. 


The  sharp  and  substantial  increase  in 
Category  219  imports  from  United  Arab 
Emirates  is  disrupting  the  U.S.  market 
for  duck  fabric. 
Import  Penetration  and  Market  Share 

U.S.  production  of  duck  fabric 
dropped  from  63,436,000  square  meters 
in  1989  to  49,534,000  square  meters  in 
1991,  a  22  percent  decline.  Production 
continued  to  decline  in  1992  falling  to 
24,100,000  square  meters  during  the 
first  half  of  1992, 10  percent  below  the 
January- June  1991  level.  In  contrast. 
U.S.  imports  of  duck  fabric.  Category 
219,  increased  from  70.962,000  square 
meters  in  1989  to  80.275,000  square 
meters  in  1991,  a  13  percent  increase. 
Category  219  imports  surged  in  1992, 
increasing  by  19  percent  in  the  first  ten 
months  of  1992  over  the  January- 
October  1991  level. 

The  U.S.  producers'  share  of  the  U.S. 
duck  fabric  market  dropped  9 
percentage  points,  falling  from  47 
percent  in  1989  to  38  percent  in  1991. 
The  drop  in  the  U.S.  producers'  market 
share  continued  in  1992,  falling  to  33 
percent  during  the  first  half  of  1992.  The 
ratio  of  imports  to  domestic  production 
increased  from  112  percent  in  1989  to 
162  in  1991.  and  reached  201  percent 
during  the  first  half  of  1992. 
Duty-Poid  Value  and  U.S.  Producers'  Price 

All  of  Category  219  imports  from 
United  Arab  Emirates  during  the  first 
ten  months  of  1992  entered  the  U.S. 
under  HTSUSA  number  5209.19.0060— 
85  percent  or  more  by  weight, 
unbleached  cotton  duck  fabric  other 
than  plain  weave,  weighing  more  than 
200  grams  per  square  meter.  These 
fabrics  entered  the  U.S.  at  landed  duty- 
paid  values  below  U.S.  producers' 
prices  for  comparable  duck  fabrics. 
(PR  Doc  93-1270  Filed  1-19-93;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Est8biishmer>t  and  First  Meeting  of  the 
Department  of  Defense  (OoD)  Depot 
Maintenance  Consolidation  Study 
Group 

ACTJOfft  Notice. 

SUMMARY:  Under  the  provisions  of 
Public  Law  92-463.  "Federal  Advisory 
Committee  Act."  notice  is  hereby  given 
that  the  DoD  Depot  Maintenance 
Consolidation  Study  Croup  is  being 
established. 

The  DoD  Depot  Maintenance 
Consolidation  Study  Group  is  being 
established  under  severely  restrictive 
time  constraints  to  provide  advice  and 


recommendations  to  the  Chairman  of 
the  Joint  Chiefs  of  Staff  and  the 
Secretary  of  Defense  on  the  existing  and 
future  depot  maintenance  structure  in 
each  of  the  Military  Services  and  the 
Coast  Guard  of  the  Department  of 
Transportation.  The  principal  objecU've 
of  the  Study  Group  is  to  determine  how 
best  to  organize  Defense  depots  to  meet 
peacetime  and  warfighting 
requirements,  and  to  identify  excess 
capacity  and  duplication  in  the  DoD 
depot  maintenance  systems.  The  Study 
Group  will  launch  an  intensive  Ad  hoc 
effort  to  develop  alternatives  to  existing 
depot  maintenance  structures  that  will 
support  acceptable  readiness 
requirements,  sustain  forces  during 
crisis  response  and  contingency 
operations,  and  return  equipment  to 
necessary  readiness  standards  upon 
redeployment.  It  is  expected  that  the 
Study  Croup  will  complete  all  tasks  in 
less  than  a  year. 

The  Study  Group  will  be  comprised  of 
a  well-balanced  team  of  approximately 
ten  senior  experts  in  depot  maintenance 
operations,  and  will  include 
representatives  from  the  Military 
Services,  industry,  and  the  private 
sector.  The  Group  composition  reflects 
consideration  for  the  functions  to  be 
performed  and  the  interest  groups 
potentially  affected 

Because  of  the  urgency  to  initiate  the 
study  as  soon  as  possible,  less  than  the 
normally  allotted  time  is  being  taken  for 
this  notice  of  establishment  and  first 
meeting.  The  Study  Group 
recommendations  must  be  made  and 
reviewed  'n  sufficient  time  to  dovetail 
with  oth'»'-  rjlrenchment 
recommendations  for  consideration  by 
the  Secretary  of  Defense,  and  potential 
submission  to  the  Base  Realignment  and 
Closure  Commission,  which  is  due  to 
commence  hearings  again  early  this 
year.  Moreover,  the  Study  Group  will 
convene  in  an  open  meeting  on  January 
26, 1993  at  1  p.m.  in  room  2E  827,  the 
Pentagon,  Washington.  DC. 

For  further  information  regarding  the 
DoD  Depot  Maintenance  Consolidation 
Study,  contact  Col.  John  T.  Burton.  703- 
697-1137. 

Dated:  January  14. 1993. 
Linda  M.  Bynom, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

|FR  Doc.  93-1322  Fiied  1-14-93;  2:15  pmj 

B4UJNO  CODE  MtO-01-M 


Defense  Science  Board  Task  Force  on 
Defense  Nuclear  Agency  (DNA) 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 


SUMMARY:  the  Defense  Science  Board 
Task  Force  on  Defense  Nuclear  Agency 
will  meet  in  closed  session  on  January 
28-29, 1993  at  the  Pentagon,  Arlington, 
Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Director,  Defense 
Research  and  Engineering  on  scientific 
and  technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting  the  Task  Force 
will  review  the  technology  base  program 
and  technology  application  programs  of 
the  Defense  Nuclear  Agency  PNA]  to 
determine  the  impact  on  national 
security  of  the  possible  cessation  of 
underground  nuclear  weapons  effects 
testing,  and  the  planned  reduction  in 
developing  new  nuclear-survivable 
weapon  systems. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  (5 
U.S.C.  App.  n,  (1988)),  it  has  been 
determined  that  this  DSB  Task  Force 
meeting,  concerns  matters  listed  in  5 
U.S.C.  552b{c)(l)  (1988).  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  January  14, 1993. 
Linda  M.  Bynum, 

Alternate  OSD  Federal  Begister  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  93-1323  Filed  1-19-93;  8:45  ami 

BIUMO  CODE  MIIMH-W 


Department  of  the  Army 

Armaments,  Munitions,  and  Chemical 
Command  (AMCCOM)  Contractor 
Performance  Certification  Program 
(CP)2 

AGENCY:  U.S.  Army  Armament, 

Munitions  and  Chemical  Command, 

DoD. 

ACTION:  Notice. 

SUMMARY:  The  AMCCOM  (CP)  2  is  a 
voluntary  program  open  to  all 
contractors  who  have  had  or  anticipate 
having  AMCCOM,  Armament  Research 
Development  Engineering  Center 
(ARDEC),  or  Chemical  Biological 
Defense  Agency  (CBDA)  contracts. 

Undn  this  program,  contractors  who 
exhibit  a  total  commitment  to 
maintaining  an  effective  design/ 
development  process,  and  producing  a 
quality  product;  have  implemented  and 
utilize  process  control,  employment 
pievenLive/oroactive  audit  procedures, 
demonstrate  aggressive  and  continuous 
efforts  to  improve  quality  and 
productivity,  and  stand  behind  their 
product  are  formally  recognized.  The 
certification  process  is  rigorous— often 


taking  two  years  to  complete.  However, 
there  are  simiificant  benefits  that  result 
from  this  effort.  For  certified  facilities, 
government  oversight  is  reduced  and 
certain  requirements,  which  may^ 
required  for  non-certified  contractors, 
are  waived  due  to  the  decreased  risk  to 
the  Government.  Additional  emphasis  is 
anticipated  in  futuure  contracting  as  we 
continue  our  pursuit  of  best  value 
contracting. 

FOR  FURTHER  MFORMATKM  CONTACT: 
For  further  information  concerning 
design/development  for  non-chemical 
items  contact:  Bob  Scott  or  Ron  Moore. 
ARDEC.  SMCAR-QR,  Dover,  NJ  07806- 
5000,  (201)  724-02550  or  (201)  724- 
2141. 

For  further  information  concerning 
design/development  for  chemical  items 
contact:  Jim  Pennington  or  Bud  Lilly, 
CBDA.  SCBRD-ODCHi  Edgewood,  MD 
21010-5423,  (410)  671-1151  or  (410) 
671-2441, 

For  further  information  concerning 
production  certification  contact:  David 
D.  House  or  Celia  M.  Hadden, 
AMCCOM,  AMSMC-QAD-P,  Rock 
Island.  IL  61299-6000,  (309)  782-6467. 
SUPPt£MENTARY  INFORMATION: 
Contractors  voluntarily  Initiate  the 
certification  process  by  expressing  a 
total  commitment  to  quality  and 
formally  requesting  acceptance  into  the 
program.  An  extensive  initial  review  of 
the  contractor's  facility  is  conducted 
jointly  with  the  contractor  and  areas 
which  require  improvement  are 
identified.  Once  the  contractor  meets 
improvement  thresholds  and  passes  a 
final  audit,  he/she  is  formally 
recognized  as  a  (CP)  2  certified 
contractor.  Contractors  who  become 
(CP)  2  certified  gain  the  advantages 
inherent  in  producing  quality  designs/ 
products.  Production  advantages 
include  reduced  scrap  and  rework  costs, 
reduced  contractor  inspection  (since  the 
processes  are  controlled),  reduced 
inventory  requirements,  and  reduced 
paperwork  (due  to  the  reduction  in 
defective  material  and  the 
corresponding  reports).  These 
advantages  should  enable,  but  do  not 
guarantee,  a  more  competitive  bid  price 
posture  in  resf>onse  to  solicitations. 
Additionally,  certain  testing  and 
reporting  requirements  which  are 
normally  imposed  on  non  (CP)  2 
contractors,  are  waived  for  (CP)  2 
contractors.  We  are  constantly  pursuing 
methods  of  expanding  the  certification 
process  in  order  to  increase  the  mutual 
benefits  of  certification.  The  ANSI  Q90 
series  qualify  program  requirements 
forms  the  basis  for  the  design/ 
development  criteria  and  we  are 
currently  assuring  the  (CP)  2  production 

J 


certification  criteria  appropriately 
accommodates  the  ANSI  Q90  series  as 
well  as  MIL-Q-9858A,  Quality  Program 
Requirements.  Additionally,  we  are 
investigating  means  of  assuring  the 
benefits  of  dealing  with  certified 
contractors  are  factored  into  the  contract 
award  process.  It  is  antidpated  that  the 
benefits  of  certification  will  continue  to 
increase  in  future  contracting. 
Kwinnoi  Lm  Dentoii, 
Aimy  Federal  Fegister  Liaison  Officer. 
[FR  Doc.  93-1226  Filed  1-19-93;  8:45  am] 
BIUJNQ  CODE  S710-0S-M 


DEPARTMENT  OF  ENERGY 

Draft  Remedial  Investigation/Feasibility 
Study-Environmental  Impact  Statement 
for  Remedial  Action  at  the  Chemical 
Plant  Area  of  the  Weldon  Spring  Site, 
Wddon  Spring,  Missouri 

AGENCY:  Department  of  Energy  (DC£). 
ACTION:  Extension  of  public  comment 
period. 

SUMMARY:  DOE.  after  consultation  with 
the  Environmental  Protection  Agency 
Region  VII  (EPA),  has  decided  to  extmd 
to  February  19, 1993,  the  public 
comment  period  on  the  draft  remedial 
investigation/feasibility  study- 
environmental  impact  statement  (RI/FS- 
EIS)  for  remedial  action  at  the  Chemical 
Plant  Area  at  the  Weldon  Spring  Site, 
Weldon  Spring.  Missouri  (DOE^IS- 
0185D.  EPA  EIS  No.  920463). 
DATES:  Comments  on  the  draft  RI/FS-EIS 
should  be  postmarked  by  February  19, 
1993,  to  ensure  consideration. 
Comments  postmarked  after  that  date 
will  be  considered  to  the  extent 
practicable. 

ADDRESSES:  Comments  or  requests  for 
copies  of  the  draft  RI/FS-EIS  should  be  ' 
addressed  to:  Stephen  McCracken, 
Project  Manager,  Weldon  Spring  Site 
Remedial  Action  Project  (WSSRAP), 
U.S.  Department  of  Energy.  7295 
Highway  94  South,  St.  Charles,  Missouri 
63304.  Telephone:  (314)  441-8978.  Fax 
number:  (314)  447-0739. 
FOR  FURTHER  MFORMATKM  CONTACT: 
For  further  information  on  WSSRAP, 
contact  Stephen  McCr»w:ken  at  the  above 
address.  Fot  further  information  on 
DOE's  National  Environmental  Policy 
Act  (NEPA)  procedures,  contact:  Carol 
Boi^strom,  Director,  Office  of  NEPA 
Oversight  (EH-25),  U.S.  Department  of 
Energy,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585.  Telephone: 
(202)  586-4600  Of  (800)  472-2758.  For 
further  information  on  IXK's 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
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Act  (CERCLA)  procedures,  contact: 
Kathleen  Taimi,  Director,  Office  of 
Environmental  Compliance,  EH-22.  U.S. 
Department  of  Energy,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585.  Telephone: 
(202)586-2113. 

SUPft-EMENTARY  INFORMATION:  On 
November  27, 1992,  the  Environmental 
Protection  Agency  published  a  notice  in 
the  Federal  Register  (57  FR  56339) 
announcing  the  availability  of  DOE's 
draft  RI/FS-EIS  (DOE/EIS-0185D,  EPA 
EIS  No.  920463)  and  the  close  of  the 
public  comment  p>eriod  on  January  20, 
1993.  DOE'S  draft  Rl/FS-ElS  for 
remedial  action  at  the  Chemical  Plant 
Area  at  the  Weldon  Spring  Site 
integrates  NEPA  values  with  the 
requirements  of  CERCLA.  In  response  to 
requests  from  several  parties  to  extend 
the  comment  period,  and  to  ensure  that 
all  interested  parties  have  the 
opportunity  to  comment,  DOE,  after 
consultation  with  EPA,  is  extending  the 
comment  period  to  February  19,  1993. 
Comments  should  be  postmarked  by 
February  19, 1993,  to  ensure 
consideration;  comments  postmarked 
after  that  date  will  be  considered  to  the 
extent  practicable. 

Issued  in  Washington,  D.C.,  January  14, 
1993. 

Paul  L  Ziemer. 

Assistant  Secretary.  Environment,  Safety  and 
Heahh. 
[FR  Doc.  93-1506  Filed  1-19-93;  8:45  am) 

BUJJNG  COOC  64SO-01-M 


Federal  Energy  Regulatory 

Commission 

[Docket  No«.  CP93-1 44-000,  et  al.] 

High  Island  Offshore  System,  et  al.; 
Natural  Gas  Certificate  filings 

January  11, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  High  Island  Ofishore  System 

[Docket  No.  CP93-1 44-0001 

Take  notice  that  on  January  4, 1993, 
High  Island  Offshore  System  (HIOS), 
500  Renaissance  Center,  Detroit, 
Michigan  48243,  filed  an  application 
pursuant  to  section  (7)(b)  of  the  Natural 
Gas  Act,  as  amended,  and  the  Rules  and 
Regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission), 
for  authorization  to  abandon 
transportation  service  currently  being 
rendered  for  Transcontinental  Gas  Pipe 
Line  Corporation  (Transco). 

In  its  apphcation,  HIOS  proposes  to 
terminate  the  firm  transportation  service 
which  HIOS  is  rendering  in  accordance 


with  HIOS'  Rate  Schedule  T-4,  as  well 
as  associated  Interruptible  Overrun 
Transportation  Service  volumes 
rendered  in  accordance  with  HIOS'  Rate 
ScheduJe  I.  HIOS  proposes  to  terminate 
these  services  at  the  end  of  the  primary 
term  of  Rate  Schedule  T-4,  effective 
June  10, 1993,  in  accordance  with  the 
terms  of  such  rate  schedule  and  in 
accordance  with  timely  notices  given  by 
Transco  to  HIOS. 

HIOS  requests  that  the  abandonment 
be  conditioned  upon  Transco  remaining 
subject  to  and  liable  for  any  transition 
costs,  exit  fees,  or  other  similar  charges 
that  are  imposed  as  a  result  of  HIOS' 
restructuring  pursuant  to  Order  Nos. 
636,  et  seq. 

Comment  date:  February  1, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Colunibia  Gas  Transmission  Corp. 

(Docket  No.  CP93-1 46-000) 

Take  notice  that  on  January  6, 1993, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue, 
SE.,  Charleston,  West  Virginia  25314, 
filed  in  Docket  No.  CP93-146-000,  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  to  construct  and 
operate  certain  natural  gas  facilities,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Columbia  proposes  to  construct  and 
operate  approximately  13.3  miles  of  16, 
20,  and  24-inch  mainline  pipeline  as 
replacements  for  13.3  miles  of  aged  and 
deteriorated  12, 16,  and  20-inch 
pipeline  in  various  counties  in  Ohio, 
West  Virginia,  and  Pennsylvania. 

Specifically,  Columbia  intends  to 
construct  and  operate  approximately, 
1.1  miles  of  16-inch  pipeline  in  two 
sections  to  replace  approximately  1.1 
miles  of  12-inch  pipeline  designated  as 
Columbia's  L  Line  in  Medina  County, 
Ohio. 

Also,  Columbia  proposes  to  construct 
and  operate  approximately  8.2  miles  of 
16  and  20-inch  pipeline  in  three 
sections  to  replace  approximately  8.2 
miles  of  16-inch  pipeline  designated  as 
Columbia's  1570  Line  in  Marion,  Wetzel 
and  Monongalia  Counties,  West  Virginia 
and  Green  County,  Pennsylvania. 

Columbia  states  that  the  third  project 
involves  the  construction  and  operation 
of  4.0  miles  of  24-inch  pipeline  as 
replacement  of  approximately  4.0  miles 
of  20-incb  pipeline  designated  as 
Columbia's  KA  Line  in  Mercer  and 
Summers  Counties,  West  Virginia. 

The  proposed  construction  is 
estimated  to  cost  $11,366. 

Comment  date:  February  1, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 


3.  Equitrans,  Inc. 

(Docket  No.  CP93-1 40-000) 

Take  notice  that  on  December  31, 
1992,  Equitrans,  Inc.  (Equitrans),  3500 
Park  Lane,  Pittsburgh,  PA  15275,  filed 
in  Docket  No.  CP93-14O-000,  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  field  sales  services 
to  certain  customers  under  Rale 
Schedules  W-1  and  W-3,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  pubbc  inspection. 

Equitrans  states  that  no  service  has 
been  performed  under  Rate  Schedule 
W-1  and  no  revenue  has  been  earned 
since  September,  1972,  and  that  no 
service  has  been  performed  under  Rate 
Schedule  W-3  and  no  revenue  has  been 
earned  since  November,  1966.  In  the 
interim  as  indicated  by  Equitrans,  the 
underlying  contracts  expired.  As  a 
result,  Equitrans  seeks  authorization  to 
abandon  the  sales  service  and  to 
terminate  Rate  Schedules  W-1  and  W- 
3  on  the  basis  that  the  underlying 
contracts  have  expired  and  that  there  is 
no  contractual  obligation  to  continue 
the  sales. 

Comment  date:  February  1, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be'heard  or 
make  any  protest  with  reference  to  said 
file  with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington.  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  wilh  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
witliin  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
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matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  f'orther  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Low  D.  CaslicU. 
Secretary.  I 

(FR  Doc.  93-1240  Filed  1-19-93;  8:45  am] 
BiujNa  cooe  •mt-oi-m 


[Docket  Nos.  ST93^77  000;  ST93--!389- 
000] 

Acadian  Gas  Pipeline  System;  Self- 
Implementing  Transactions 

January  13, 1993. 

Take  notice  that  the  following 
transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pursuant  to  Part  284  of  the 
Commission's  regulations,  sections  311 
and  312  of  the  Natural  Gas  Policy  Act 
of  1978  (NOP A),  section  7  of  the  NGA 
and  section  5  of  the  Outer  Continental 
Shelf  Unds  Act.  1 

The  "Recipient"  column  in  the 
following  table  indicates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction.        i 


The  "Part  284  Subpart"  column  in  the 
following  table  indicates  the  type  of 
transaction. 

A  "B"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  an 
intrastate  pipeline  or  a  local  distribution 
company  pursuant  to  §  284.102  of  the 
Commission's  regulations  and  section 
311(a)(1)  of  the  NGPA. 

A  "C"  indicates  transportation  by  an 
intrastate  pipeline  on  behalf  of  an 
interstate  pipeline  or  a  local  distribution 
company  served  by  an  interstate 
pipeline  pursuant  to  §  284.122  of  the 
Commission's  regulations  and  section 
311(a)(2)  of  the  NGPA. 

A  "D"  indicates  a  sale  by  an  intrastate 

f>ipeline  to  an  interstate  pipeline  or  a 
ocal  distribution  company  served  by  an 
interstate  pipeline  pursuant  to  §  284.142 
of  the  Commission's  Regulations  and 
section  311(b)  of  the  NGPA.  Any 
interested  person  may  file  a  complaint 
concerning  such  sales  pursuant  to 
§  284.147(d)  of  the  Commission's 
Regulations. 

An  "E"  indicates  an  assignment  by  an 
intrastate  pipeline  to  any  interstate 
pipeline  or  local  distribution  company 
pursuant  to  §284.163  of  the 
Commission's  regulations  and  section 
312  of  the  NGPA. 

A  "G"  indicates  transportation  by  an 
interstate  pipeline  on  behalf  of  another 
interstate  pipeline  pursuant  to  §  284.222 
and  a  blanket  certificate  issued  under 
§  284.221  of  the  Commission's 
regulations.  i 


A  "C-l"  indicates  transportation  by 
an  intraistate  pipeline  company  pursuant 
to  a  blanket  certificate  issued  under 
§  284.227  of  the  Commission's 
regulations. 

A  "G-S"  indicates  transportation  by 
interstate  pipelines  on  behalf  of 
shippers  other  than  interstate  pipelines 
pursuant  to  §  284.223  and  a  blarJcet 
certificate  issued  xinder  §  284.221  of  the 
Commission's  regulations. 

A  "G-LT"  or  'G-^^*'  indicates 
transportation,  sales  or  assignments  by  a 
local  distribution  company  on  behalf  of 
or  to  an  interstate  pipeline  or  local 
distribution  company  pursuant  to  a 
blanket  certificate  issued  under 
§  284.224  of  the  Comniission's 
regulations. 

A  "G-HT"  or  "G-HS"  indicates 
transportation,  sales  or  assignments  by  a 
Hinshaw  Pipeline  pursuant  to  a  blanket 
certificate  issued  under  §  284.224  of  4he 
Commission's  regulations. 

A  "K"  indicates  transportation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  interstate  pipeline  on  behalf 
of  another  interstate  pipeline  pursuant 
to  §  284.303  of  the  Commission's       ,. 
regulations. 

A  "K-S"  indicates  transp>ortation  of 
natural  gas  on  the  Outer  Continental 
Shelf  by  an  interstate  pipeline  on  behalf 
of  shippers  other  than  interstate 
pipelines  pursuant  to  §  284.303  of  the 
Commission's  regulations. 
Lok  0.  Cashell, 
Secretary. 


Docket  t> 

Jo* 

Transporter/seller 

Reciptenl 

Date  filed 

Part  284 
sutipart 

Est.  max. 

daHy 
quantity" 

Afl.Y/A/ 
W" 

Rate 
scfi. 

Dale  com- 
nf>enced 

rnvfOCnO 

tennlnation 
date 

ST93-477 

Acadian    Gas    Pipeline 
System. 

Natural  Gas  P/L  Co.  ol 
Am.,  et  al. 

11-02-92 

C 

5,000 

N 

1 

10-06-92 

Indel. 

ST93-478  

CNG  Transmission  Corp 

Texas  Ohio  Gas,  Inc 

11-02-92 

G-S 

5,000 

N 

10-06-92 

indal. 

ST93-479  

CNG  Transmission  Corp 

Transport  Gas  Inc 

11-02-92 

G-S 

1.100 

N 

10-03-92 

Indel. 

819^^480  

Gulf  Energy  Pipeline  Co 

Natural  Gas  P/L  Co.  o» 

11-02-92 

C 

1,500 

N 

10-01-92 

Indel. 

ST93-49lj  

GuU  Energy  Pipeline  Co 

America. 
Tennessee  Gas  Pipeline 

Co. 
Natural  Gas  P/L  Co.  ot 

11-02-92 

C 

200 

N 

10-01-92 

mdel. 

ST93-482  

Guif  Energy  Pipeline  Co 

11-02-92 

C 

1,000 

N 

tO-01-92 

Indel. 

America. 

ST93-483  

Artda  Energy  Resources 

Western  Gas  Resources 

11-02-92 

G-S 

50,000 

N 

10-23-92 

iTKlei. 

ST93-484  

Aftda  Energy  Resources 

Tidewest      Trading      & 

11-02-92 

G-S 

100,000 

N 

tO-01-92 

Indel 

Transport  Co. 

ST93-485 

ArWa  Energy  Resources 

Anthem  Energy  Co.,  L.P 

11-02-92 

G-S 

100,000 

N 

10-01-92 

Indel. 

ST9a-486 

DeXhi  Gas  Pipeline  Corp 

Norttiem  Natural  Gas  Co 

11-02-92 

C 

12,000 

N 

10-17-92 

Indel. 

ST93-487 

De«h(  Gas  Pipeline  Corp 

Natural  Gas  P/L  Co.  ot 
America. 

11-02-92 

c 

5,000 

N 

10-17-92 

mdel. 

ST93-488 

Deltii  Gas  Pipeline  Corp 

Ozar1(  Gas  Transmission 
System. 

11-02-92 

c 

375.000 

N 

10-17-92 

Indel. 

ST93-489 



Delht  Gas  Pipeline  Corp 

Natural  Gas  PA.  Co.  ol 
America. 

11-02-92 

c 

3,000 

N 

10-16-92 

lodcl. 

ST93-490 

Delhi  Gas  Pipeline  Corp 

ANR  Pipeline  Co 

11-02-92 

c 

375,000 

N 

tO-14-92 

indef. 

ST93-491 

DeIN  Gas  Pipeline  Corp 

Arlda  Energy  Resources 

11-02-92 

c 

2,000 

N 

10-15-92 

Indel. 

ST9»-492 

Gutf  Coast  Natural  Gas 

Co. 
Gulf  Coast  Natural  Gas 

Trunkline  Gas  Co  ..~ 

11-02-92 

c 

25,000 

N 

10-03-92 

Indet. 

ST93-493  

Transcontlnemal  Gas  P/ 

1M}2-92 

c 

50.000 

N 

1 

oe-oe-ae 

IrKM. 

Co. 

LCwp. 

, 

*  Notice  of  a  transaction  does  not  constitute  ■ 
determination  that  the  teims  and  conditions  of  the 
proposed  Mrvica  will  be  approved  or  tliat  the 


noticed  filing  is  in  compliance  with  the 
Coaunission's  regulatioas. 
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DoctwtNa* 

Ti«nipoi1«(/s«tor 

Hacipieni 

Date  Med 

Pari  284 
subpart 

Est  max. 

dalv 
quanlily^ 

A1I.Y/A/ 
N^ 

Rata 
ach. 

Data  com- 
menced 

Pfotocl6d 

l6ffnin8tion 

date 

STS3-494  

GuM  Coast  Naiufal  Gas 
Co. 

Tannaasea  Gas  PIpaMna 
Co. 

11-02-82 

C 

10,000 

N 

1 

10-10-92 

mdel. 

ST93-495 

Sabtrw  Plpo  Una  Co  ..... 

I6M  PIpeHna  Co 

11-02-92 

G-S 

22.G00 

N 

F 

10-01-92 

mdef. 

STS3~«96  

Satotna  Plpa  Una  Co  ....- 

Nalu«ii  Gas  P/L  Co  ol 
America. 

11-02-92 

G 

100,000 

N 

' 

10-01-92 

indel. 

ST93-497  .._ 

Cctorarto  Interstata  Co  .. 

Taxaco  Gas   Marketing 

ma 
Superior    Nattiral    Gas 

11-02-82 

6-S 

8.000 

N 

1 

10-13-92 

04-30-93 

ST93-48e 

Nakiral  Qaa  P/t.  Co  o( 

11-02-92 

G-S 

50,000 

N 

10-02-92 

Indel. 

Amartca. 

Corp. 

ST83-499 

Naiuni  Gas  PA.  Co  d 

Afnaftea. 

Northern  American  Re- 
sources  Ca 

11-02-92 

G-S 

10,000 

N 

10-Ofr-92 

10-31-92 

ST93-«» 

PanHanaa  Eas«am  Plpa 
Una  Co. 

American    Central    Gas 
Coa. 

11-02-92 

G-S 

57,688 

N 

10-01-92 

10-01-02 

ST93-501  

Tannessaa  Gas  Plpadna 
Co. 

WootKMid      Mariwtma 
mc. 

11-02-82 

G-S 

200.000 

N 

10-02-92 

Indef. 

ST93-502  

Tannaasee  Gas  Pipelna 

Co. 
Taonassae  Gas  P(palna 

Co. 
Kem  Rivef  Gas  Tfans- 

Providenca  Gas  Co 

11-02-92 

8 

15.000 

N 

10-01-92 

Indel. 

ST93-50a  

Essex  County  Gaa  Co  ... 

11-02-82 

B 

900 

N 

10-01-92 

mdel.  • 

STBJ-504 

Nevada      Cogeneration 

11-02-92 

G-S 

13,000 

N 

10-02-92 

Indel. 

m»ss*onCa 

Assoc.  «2. 

ST99-505  

TransconUnanM  Gas  P/ 
LCoip. 

Commomveallh         Gas 
Pipeline  Corp. 

11-02-92 

B 

265,000 

N 

07-27-90 

tnctof. 

ST93-506  

Transconiinanlal  Gas  PI 
LCoip. 

Pennsytvania     Gas     & 
Water  Co. 

11-02-92 

B 

3.000 

N 

10-12-89 

Indel. 

ST93-507  

TranscnnUnenlal  Gas  P/ 
LCo«p. 

Piedmont    Natural    Gas 
Co. 

11-02-92 

B 

300,000 

N 

06-18-90 

Indel. 

STS3-50e 

Transcontinenial  Gas  P/ 
LCoip. 

City  ol  Greemvood 

11-02-92 

B 

50.000 

N 

07-27-90 

Indet. 

ST93-509  

Transcontinental  Gas  91 
LCoip. 

Eii/ahethtown  Gas  Co  ... 

11-02-92 

B 

75,000 

N 

07-23-90 

Indel. 

ST93-510  

Transcontinental  Gas  P/ 
LCofp. 

Spindtolop  Gas  Oistritxh 
Hon  System. 

11-02-92 

B 

125.000 

N 

0&-15-92 

mdel. 

ST93-511  

Transcontinental  Gas  91 
LCorp. 

City  ol  Hictimond 

11-02-92 

B 

265.000 

N 

06-16-90 

Indel. 

ST93-612  

Transcontinental  Gas  91 
LCofp. 

Soult)  Carolina  Pipeline 
Corp. 

11-02-92 

B 

700.000 

N 

06-06-90 

Indel. 

ST»-513 

Transcontinental  Gas  91 
LCorp. 

Mid  Louisiana  Gas  Co  ... 

11-02-92 

B 

76.000 

N 

05-14-90 

Indel. 

ST93-514 

TranAcontlr>enla>  Gas  91 
LCorp. 

South  Carolina  Pipeline 
Corp. 

11-02-92 

B 

275.000 

N 

07-27-90 

Indel. 

ST93-515  

Transcor>tir>enlal  Gas  91 
LCorp. 

Deimarva  Po««ef  A  Ughl 
Co. 

11-02-92 

8 

150.000 

N 

07-27-90 

Indel. 

ST93-516 ,. 

Transcontinantal  Gas  91 
LCorp. 

City  ol  Greenwood 

11-02-92 

B 

150,000 

N 

06-06-90 

Indel. 

ST93-517  

Transcontinental  Gas  91 
LCorp. 

Virginia  Natural  Gas.  mc 

11-<H-92 

8 

110,000 

N 

09-17-91 

Indel. 

ST93-518  

Transcontinental  Gas  91 
LCorp. 

Long  Island  Lighting  Co . 

11-02-92 

8 

75,000 

N 

07-27-90 

Indel. 

ST93-5t9  

Transcontinental  Gas  91 
LCorp. 

Virginia  Natural  Gas.  mc 

11-02-92 

B 

265,000 

N 

07-18-90 

Indel. 

STSJ-520 

Transcontinental  Gas  91 
LCorp. 

Norih    Carolina    Natural 
Gas  Corp. 

11-02-92 

8 

700,000 

N 

0&-10-90 

mdel. 

ST93-521  

Transcontinental  Gas  91 
LCorp. 

Philadelphia  Gas  Works 

11-02-92 

8 

120.000 

N 

08-06-90 

Indel. 

ST93-522  

Transcontinental  Gas  91 
LCorp. 

Pubkc  Sanrice  ol  NC.  mc 

11-02-92 

8 

125,000 

N 

07-25-90 

mdel. 

ST»-623 

Transcontinenial  Gas  91 
LCorp. 

Norih    Carolina    Natural 
Gas  Corp. 

11-02-92 

8 

15,000 

N 

05-30-89 

Indel. 

ST93-524  

Transoontirienial  Gas  91 

City  d  Laurens  

11-02-92 

8 

90000 

N 

09-12-90 

Iridef 

LCorp. 

ST»-525 

Transcontinental  Gas  91 
LCorp. 

Norih   Carolina   Natural 
Gas  Corp. 

11-02-92 

8 

290.000 

N 

07-11-90 

mdel. 

ST93-526  

Kam  River  Gas  Trans- 
mission Co. 

Pacific  Gas  and  Electric 
Co. 

11-03-92 

G-S 

200,000 

N 

10-04-92 

Indel. 

ST»-6Z7 

Trunkllne  Gas  Co  ...  . 

Interstate   Gas   Supply. 

mc. 

Black  Marim  Pipeline  Co 

11-03-92 

G-S 

10.000 
100,000 

N 

10-05-92 

mdel 

ST93-528  

Enogex  ktc 

11-03-92 

C 

N 

10-01-92 

Indel. 

ST93-52« „.. 

Enogax  Inc _ 

Afkia  Energy  Resources 

11-03-92 

C 

100,000 

N 

10-02-92 

Indel. 

ST93-530 „. 

TransconOnenial  Gas  91 
LCorp. 

South  Caroiina  Pipeitr>e 
Corp. 

11-03-92 

B 

700,000 

N 

Oe-06-90 

Indel. 

ST93-631  

Transcontinenial  Gas  P/ 
LCorp. 

Long  Island  UghUng  Co  . 

11-03-92 

8 

700,000 

N 

05-05-09 

mdel. 

ST93-53? 

Transcontinental  Gas  91 
LCorp. 

Polaris  Pipeline  Corp 

11-03-92 

8 

95,000 

N 

01-15-82 

Indel. 

ST83-533  

Transcontinenial  Gas  91 
LCorp. 

Corpus    Christ!    Trans- 
mission Co. 

11-03-92 

8 

250.000 

N 

05-23-91 

mdel. 

ST»-634  ..„ 

Transcontinantal  Gas  91 
LCoip. 

Public  Service  Co  ol  NC. 
Inc. 

11-03-92 

B 

800,000 

N 

05-25-90 

NXMI. 

ST93-«36 

Transcontinantal  Gas  9t 

BaMmora  Gas  and  Eleo- 

11-03-92 

B 

600,000 

H  ■'.:: 

06-19-90 

mdel. 

LCorp. 

\    trie  Co. 

/ '' .  ''•  1 
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Docket  No.* 

Transpotler/seHer 

Recipient 

Date  filed 

Part  284 
subpart 

Est.  max. 

dalty 
qtwntity" 

AH.  Y/A/ 
N— 

Rate 

sch. 

Date  com- 
menced 

Projected 

terminatkxi 

date 

ST93-536 

Trunkline  Gas  Co     

Stellar  Gas  Co 

1l-(H-92 
11-04-92 

Q-S 
G-S 

30,000 
100,000 

N 
N 

10-15-92 
10-23-92 

indel. 

ST93-537  

TrunKltne  Gas  Co 

Philbro  Distritxjtor*  Corp 

indef. 

ST93-538 

TrunWine  Gas  Co 

Tejas  Hydrocartwns  Co  . 
Energy        Devetopment 

Corp. 
Phillips  Petroleum  Co  .... 

11-04-92 

Q-S 

100,000 

N 

10-07-92 

indet.'^ 

ST93-539  

TrunWtne  Gas  Co 

11-04-92 

G-S 

75,000 

N 

10-24-92 

Indef. 

ST93-540   .     . 

Tfunkltne  Gas  Co 

11-04-92 

G-S 

20.000 

N 

10-10-92 

Indel. 

ST93-541 

Marathon  Oil  Co  

11-04-92 
11-04-92 

G-S 

G-S 

30,000 
50,000 

N 
N 

10-08-92 
10-24-92 

Indef. 

ST93-542  

TrunMtna  Gas  Co 

0  4  R  Energy,  Inc 

Indef. 

ST93-543  

TrunMne  Gas  Co 

Amoco   Energy  Trading 

Corp. 
Motiil  Natural  Gas.  Inc  ... 
Kerr-McGee  Corp  

11-04-92 

G-S 

50,000 

N 

10-09-92 

mdaf. 

ST93-544  

TninWine  Gas  Co 

11-04-92 
11-04-92 

G-S 
G-S 

100,000 
3,521 

N 
N 

10-07-92 
10-10-92 

Indel. 

ST93-545 

Tnjnkttne  Gas  Co 

indet. 

ST93-546  . 

TmnWine  Gas  Co 

Stellar  Gas  Co , 

11-04-92 
11-04-92 
11-04-92 

G-S 
G-S 
G-S 

50,000 
50,000 
10,000 

N 
N 
N 

10-23-92 
10-06-92 
10-06-92 

Indel. 

ST93-547   , 

Trunldine  Gas  Co 

Steilar  Gas  Co 

Indel. 

ST93-548  

Natural  Gas  P/L  Co.  o( 

CNG  Producing  Co 

Indel. 

America. 

ST93-549  

Natural  Gas  PA.  Co.  ol 

Qasmark  Ltd 

11-04-92 

G-S 

100.000 

N 

10-06-92 

Indel. 

America. 

ST93-550  

Natural  Gas  P/L  Co.  o( 

Tristar  Gas  Co 

11-04-92 

G-S 

50.000 

N 

10-06-92 

Indal. 

America. 

ST93-551  

Transconttr>ental  Gas  P/ 
LCorp. 

Texaco  Gas  Maricetlng, 
Inc. 

11-04-92 

B 

170.000 

N 

10-20-92 

Indel. 

ST93-552 

Transcontinantal  Gas  P/ 

Citv  01  Rk:hmor)d 

11-04-92 

B 

150.000 

N 

03-30-90 

indd. 

LCorp. 

ST93-5S3  

Transcontmemal  Gas  P/ 

LCorp. 
Transcontinental  Gas  P/ 

Atlanta  Gas  Light  Co 

11-04-92 

B 

70,000 

N 

06-16-90 

Indel. 

ST93-554  

Philadelphia  Electric  Co . 

11-04-92 

B 

'   150.000 

N 

04-16-90 

10-09-90 

LCorp. 

ST93-555  

Westar  Transmtsston  Co 

Tranewestem      Pipeline 

CO. 

Undsey  and  Elltot  

11-05-92 

C 

25.000 

N 

10-26-92 

tndef 

ST93-556  . 

Kentucky  West  Virginia 
Gas  Co. 

11-05-92 

G-S 

100 

N 

10-15-92 

Indel. 

ST93-557  

TrunkHrw  Gas  Co 

BP  Gas.  Inc  

11-05-92 

G-S 

12.405 

N 

10-06-92 

Indel. 

ST93-558  

TrunWine  Gas  Co 

Central     Illinois    PubNc 
SenriceCo. 

11-05-92 

G-S 

5,000 

N 

10-07-92 

Indel. 

ST9»-559  

K  N  Enerfly,  Inc 

BHP  Petroleum.  Inc 

11-05-92 

G-S 

5.500 

N 

10-05-92 

09-01-94 

ST93-560  

K  N  Energy,  Inc 

Texaco    Fxptoration    & 
Productton. 

11-05-92 

Q-S 

10.000 

N 

09-01-92 

Indel. 

ST93-S61  

K  N  Energy.  Inc  

Kanco  Gathering  Co 

11-05-92 

G-S 

70,000 

N   « 

10-09-92 

12-31-06 

ST93-562  

Norttwm  Natural  Gas  Co 

Bridgegas  USA.,  Inc  .... 

11-05-92 

G-S 

200,000 

N 

F/l 

10-01-92 

Indel. 

ST93-563  

Trartsok  Gas  Trans.  Co  . 

ANR  P/L  Co..  et  al 

11-05-92 

C 

50.000 

N 

10-27-92 

indti. 

ST93-564  

Texas  Gas  Transmission 

Corp. 
Stingray  Pipeline  Co 

Texaco  Inc 

11-05-92 
11-05-92 

G-S 

K, 

100.000 
1.400 

A 

N 

F 

10-22-92 
11-01-92 

Indel. 

ST93-565  

Panhandle  Eastern  Pipe- 

10-31-93 

line  Co. 

ST93-566  

Oasis  Pipe  Line  Co 

Tranewestem      PIpeiine 

Co. 
El  Paso  Natural  Gas  Co 

11-05-92 

C 

100.000 

N 

09-16-92 

Indef. 

ST93-567 

Oasis  Pipe  Line  Co 

11-05-92 

C 

50,000 

N 

09-29-92 

Indel. 

ST93-568  

Transok     Gas     Trans- 
mIsstonCo. 

ANR  Pipeline  Co..  et  al  . 

11-05-92 

C 

100,000 

N 

10-29-92 

Indel. 

ST93-569  

Transok     Gas     Trans- 
missk>n  Co. 

ANR  Pipeline  Co.,  et  al  . 

11-05-92 

C 

25.000 

N 

10-13-92 

Indel. 

ST93-570  

Transok     Gas     Trans- 
missk)n  Co. 

ANR  Pipeline  Co..  et  al  . 

11-05-92 

C 

100.000 

N 

10-20-92 

Indel. 

ST93-571 

CNG  Transmission  Corp 
CNG  Transmission  Corp 

Direct  Gas  Suoolv 

11-05-92 

G-S 

210.000 

N 

10-10-92 

Indel. 

ST93-572  

Equitat)le  Resources 

11-06-92 

Q-S 

15.000 

N 

10-10-92 

Indel. 

ST93-573  

CNG  Transmission  Corp 

Equitable  Resources 

11-05-92 

G-S 

25.000 

N 

10-10-92 

Indel. 

ST93-574  

CNG  Transmisston  Corp 

Equitat)te  Resources 

11-05-92 

G-S 

10.000 

N 

10-10-92 

Indel. 

ST93-575  

CNG  Transmission  Corp 

Equitable  Resources 

11-05-92 

G-S 

10,000 

N 

10-10-92 

Indel. 

ST93-576  

CNG  Transmission  Corp 

Equitable  Resources 

11-05-92 

Q-S 

20,000 

N 

10-10-92 

Indel. 

ST93-577  

CNG  Transmission  Corp 

Transport  Gas,  Inc 

11-05-92 

Q^S 

1.100 

N 

10-09-92 

Indel. 

ST93-578  

CNG  Transmission  Corp 

Equitable  Resources 

11-05-92 

Q-S 

25,000 

N 

10-10-92 

Indef. 

ST93-579  

Houston  Pipe  Line  Co  ... 

Black  Mariin  Pipeline  Co 

11-05-92 

C 

100,000 

N 

09-23-92 

Indel. 

ST93-580  

Houston  Pipe  Line  Co  ... 

Texas    Eastern    Trans- 
misston  Corp. 

11-05-92 

C 

100.000 

N 

09-01-92 

mdef. 

ST93-581  

Houston  Pipe  Line  Co  ... 

Ftorida      Gas      Trans- 
misswnCo. 

11-05-92 

C 

50,000 

N 

09-04-92 

Indel. 

ST93-582  

Houston  Pipe  Une  Co  ... 

Sabine  Pipeline  Co 

11-05-92 

C 

100,000 

N 

09-01-92 

Indel. 

ST93-583  

Houston  Pipe  Line  Co  ... 

United  Gas  Pipe  Line  Co 

11-05-92 

C 

50,000 

N 

09-19-92 

Indel. 

ST93-584 

Houston  Pipe  Line  Co  ... 
Houston  Pipe  Une  Co  ... 

Trunkline  Gas  Co 

11-05-92 

C 

50,000 

N 

09-17-92 

Indel. 

5193-585  

Texas    Eastern    Trans- 

11-05-92 

C 

10,000 

N 

09-17-92 

Indef. 

mission  Corp. 

ST93-586  

Transok     Gas     Trans- 
rrtsskxiCo. 

ANR  Pipeline  Co.,  et  al  . 

11-05-92 

C 

100.000 

N 

10-22-92 

Indel. 

ST93-587  

Transtexas  Pipeline  Co  . 

United  Gas  Pipe  Line  Co 

11-06-92 

c 

5.000 

N 

10-06-92 

Indel. 

ST93-5fl«    

Cokxado  Interstate  Gas 
Co. 

North     American     Re- 
source Co. 

11-06-92 

G-S 

10,000 

• 

N 

10-16-92 

Indel. 

5193-589  

Exxon  Gas  5yslem,  Inc  . 

Enogex  Servk;es  Corp  ... 

11-06«92 

C 

25,000 

N 

10-17-92 

Indel. 

ST93-590  

Exxon  Gas  System.  Inc  . 

Energy  Cor\suttarHs,  Inc 

11-06-92 

C 

5.000 

N 

10-07-92 

Indel. 

ST93-591  

Questar  Ptpeline  Co  

Kansas  Public  Senrtce  ... 

11-06-92 

B 

40.000 

N 

10-17-92 

Indef. 

ST93-592  

Questar  Pipelina  Co  

Unkxi  Pacific  Fuels,  Inc  . 

11-06-92 

Q-S 

90.000 

N 

10-17-92 

mdel. 
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OoctatNo* 

TaaspoitoiOoBy 

Rodptent 

Date  Ned 

Part  284 
subpart 

Est.  max. 

daitv 
quartiity** 

A«.Y/A/ 

Rate 
sdt. 

Data  com- 
menced 

Protected 

Iwniinamn 

date 

ST93-593 „_ 

Queslar  PtpeMne  Co  

Industrial  Gas  Resource 
Coip. 

11-06-92 

G-S 

4,000 

N 

11-^)1-*2 

Indat. 

ST93-594  

Endswco  PlpeHoe  Co 

Texas    Eastern    Trans- 
mssion  Corp. 

11-06-92 

;c 

25,000 

N 

01-01-90 

Indsl. 

ST93-595 -.. 

Endevco  Pipeline  Co  

Texas    Eastern    Trans- 
miBSion  Corp. 

11-06-92 

c 

30,000 

N 

01-01-92 

Indet. 

ST93-598  

Endevco  Ptpeline  Co 

Champion    International 
Corp. 

11-06-92 

c 

20,000 

N 

01-01-92 

12-10-97 

ST93-597  

Kam  River  Gas  Trans- 
mostonCo. 

Chevfon  U.S.A..  Inc 

11-06-92 

G-S 

100,000 

N 

F 

10-10-92 

Indtf. 

ST93-598 

Tennessee  Gas  PlpeUne 

Co. 
Tennessee  Gas  Pipeline 

Co. 
MissiseippI  River  Trans. 

ANR  Pipetna  Co .._ 

11-06-92 

G 

34,000 

N 

07-21-92 

Indel. 

ST93-5a9  

MoUl  NaiunI  Gas.  Inc  ... 

11-06-flC 

G-S 

100,000 

N 

10-23-92 

Indef. 

ST93-600  

Exxon  Cc  U.S> 

11-06-92 

G-S 

20,000 

A 

F 

10-00-92 

IndeL 

ST93-601  

Corp. 
Mitsistlppt  River  Trans. 
Co»p. 

Samco  Eneigy  Senses. 
Inc. 

11-06-92 

Gr-S 

20.000 

N 

10-09-02 

Indal. 

ST93-60a  

Mississippi  River  Trans. 
Corp. 

Western  Gas  Resources. 
Inc. 

11-06-92 

G-S 

50,000 

N 

10-00-02 

Indel. 

ST9»-603  

WiUiams  Natural  Gas  Co 

Western  Gas   Intefstate 

Co. 
IGI  Resources,  Inc 

11-06-92 

G-S 

200 

N 

10-07-92 

10-01-03 

ST93-604  

Northoesl  Pipeline  Corp 

11-06-92 

G-S 

29.000.000 

N 

F 

10-07-92 

10-31-92 

ST95-605  

Trarxioninental  Gas  P/L 
Corp. 

City  of  Greemwod 

11-06-92 

a 

65,500 

N 

11-22-88 

Indef. 

ST93-6C6  

Louisiana  Resources  P/L 
Co.,  LP. 

Olympic  Fuels 

11-06-92 

c 

20,000 

N 

11^1-02 

Indof. 

ST93-607 

Louisiana  Resources  P/L 
Co.,  LP. 

FtorWa      Gas      Trans- 
mission Co. 

11-06-92 

c 

10.000 

N 

11-01-92 

Indef. 

ST93-«38 

Delhi  Gas  Pipeline  Coip 

Williams  Natural  Gas  Co 

11-06-92 

c 

13.000 

N 

10-24-92 

Indef. 

ST93-609  

Oeltii  Gas  Pipeline  Corp 

El  Paso  Natural  Gas  Co 

11-06-92 

c 

20.000 

N 

10-11-92 

Indef. 

ST93-610  

DelW  Gas  Pipeline  Corp 

AiWa  Energy  Resources 

11-06-92 

c 

6,000 

N 

10-16-92 

Indel. 

ST93-611  

Panhandle  Eastern  Pipe 

Amgas,  Inc 

11-06-92 

G-S 

1,500 

N 

10-01-92 

Indef. 

UneCo. 

ST93-612  

Panhandle  Eastern  Pipe 
Line  Co. 

Amgas,  Inc 

11-06-92 

G-S 

150 

N 

10-18-92 

Indef. 

ST93-613  „. 

Panhandle  Eastern  Pipe 
Line  Co. 

Amgas,  Inc 

11-06-92 

G-S 

50 

N 

10-18-92 

Indef. 

ST93-614  

Panhandte  Eastern  Pipe 
Line  Co. 

Western  Gas  Resources, 
Inc 

11-06-92 

G-S 

20,000 

N 

10-07-92 

Indef. 

ST93-615  

Panhandla  Eastern  Pipe 
Lir«  Co. 

Amgas.  Inc  _ 

11-06-92 

G-S 

250 

N 

10-01-92 

Indef. 

ST93-616  

United  Gas  Pipe  LJne  Co 

Canadian  Occidental  of 
CaJH..  kic. 

11-06-92 

G-S 

524.000 

N 

10-26-92 

02-23-93 

ST93-617  

Ur,ited  Gas  Pipe  Une  Co 

Pogo  Producing  Co  

11-06-92 

G-S 

125.000 

N 

10-22-92 

02-19-93 

ST93-618  

Unrted  Gas  Pipe  Line  Co 

SheH  Gas  Trading  Co  .... 

11-06-92 

G-S 

209,600 

N 

10-20-92 

02-17-93 

ST9»-€19 

United  Gas  Pipe  Line  Co 

NGC  Transportation.  Inc 

11-06-92 

G-S 

157,200 

N 

10-15-32 

02-17-93 

ST93-620  

United  Gas  Pipe  Llr>e  Co 

Poiarts  Pipeline  Corp 

11-06-92 

G-S 

20.960 

N 

10-20-92 

02-17-93 

ST93-621  „ 

United  Gas  Pipe  Line  Co 

TransGO  Energy  MarVet- 
IngCo. 

11-06-92 

G-S 

104,800 

N 

10-21-92 

02-18-93 

5T93-622 

United  Gas  Pipe  Une  Co 

Chen/on  U.S.A.  Inc 

11-0&-92 

G-S 

104,800 

N 

10-19-92 

02-16-93 

ST93-623 „. 

Algonquin    Gas    Trans- 
inisswnCo. 

D^str^as    of    Massachu- 
sens  Corp. 

11-09-92 

B 

52,412 

N 

F 

10-15-92 

10-31-92 

ST93-624  

Channel  Industries  Gas 

Co. 
Colorado  Interstate  Gas 

Northern  Natural  Gas  Co 

11-09-92 

C 

75,000 

11 

10-24-92 

Indef. 

ST93-625  

Associated        Intras'iaie 

11-0»-92 

G-S 

40,000 

N 

10-16-92 

Indef. 

Co. 

Pipeline  Co. 

STQ3-628  

Enogex  Inc 

Blade  Manin  Pipeline  Co 
Colorado  Interstate  Gas 

Co. 
City  ol  Roanoice 

11-09-92 

c 

10,000 

2.000 

n 

1tV-03-Q? 

hvjaf 

ST93-627  

Northwest  Pipettne  Corp 

11-09-92 

G 

N 

10-21-92 

Indef. 

ST93-628 

Transcontinental  Gas  P/ 

11_09_92 

B 

15  000 

N 

09-11-87 

Indef 

LCorp. 

ST93-629  _ 

Tennessee  Gas  Pipeline 

Co. 
Tennessee  Gas  PIpeDno 

Co. 
United     Texas     Trans- 

Mississippi   Valley    Gas 

Co. 
Riley  Natural  Gas  Co 

11-09-92 

B 

100,000 

N 

10-15-92 

Indef. 

ST93-630  

11-09-92 

G-S 

25.000 

N 

10-10-92 

Indef. 

ST9J^1 

Brooidyn  Interstate  Natu- 

11-09-92 

G-l 

12.000 

N 

10-10-92 

Indef. 

mission  Co. 

re  Gas. 

ST93-632  

United     Texas     Trans- 
mission Co. 

Natural  Gas  P/L  Co.  o( 
America. 

11-09-92 

C 

2,800 

Y 

10-17-92 

mdef. 

ST93-€33  __ 

Rodfy  Mountain  Natural 
Gas  Co. 

Northwest  Pipeline  Corp 

11-09-92 

G-HT 

5.000 

N 

00-01-92 

Indef.    . 

ST93-634 

Rodcy  Mountain  Natural 
Gas  Co. 

NorihwMi  PIpflline  Corp 

11-00-92 

G-HT 

tO.000 

N 

11-07-90 

10-24-a3 

ST93-635_    .„ 

United  Gas  PIpeSne  Co  . 

Vesta  Energy  Co  ..._ 

ii-oo-ae 

G-S 

1O430O 

N 

10-15-92 

02-12-93 

ST93-636  „ 

United  Gas  Pipe  Line  Co 

WaMm  Gas  Resouices. 

Inc. 
PMI  HydPOCMbons  do  ... 

ti-o»-8e 

Q-S 

75,000 

N 

10-15-02 

02-12-83 

ST93-637 _ 

Oatdal  Ptpaime  System 
Inc. 

ii-o»>ae 

G-S 

122^83 

N 

lt-01-OB 

Mef. 

ST83-«a 

GmM     pa.      SyMwn 

FMIHydKcaitMnsCD  ... 

%-i-m-tt 

O-S 

6^080 

N 

iM>i-oe 

mdaf. 
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DoctatNo.* 


Ti«nspo«te«/MHer 

Qasdol      P/L      System 

Incofp. 
Artda  Ene^  Resources 

Artda  Energy  Resources 

ArWa  Energy  Resources 
ArWa  Energy  Resources 
Southern    Natural    Gas 

Co. 
Southern    Natural    Gas 

Co. 
Southern    Natural    Gas 

Co. 
Southern    Natural    Gas 

Co. 
Southern    Natural    Gas 

Co. 
Southern    Natural    Gas 

Co. 
Kern  River  Gas  Trans. 

Co. 
Transok  Gas  Trans.  Co  . 
Transok  Gas  Trans.  Co  . 
Transok  Gas  Trans.  Co  . 
Transok  Gas  Trans.  Co  . 
El  Paso  Natural  Gas  Co 

El  Paso  Natural  Gas  Co 
Five  Flags  Pipe  Line  Co 
Transcontinental  Gas  P/ 

LCorp 
Transcontinental  Gas  P/ 

LCorp. 
U-T  Offshore  System  ... 

Transcontinental  Gas  P/ 

LCorp. 
Transcontirwntal  Gas  P/ 

LCorp. 
United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

Urtited  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Una  Co 
United  Gas  Pipe  Line  Co 

United  Gas  Pipe  Line  Co 
United  Gas  Pipe  Line  Co 
United  Gas  Pipe  Line  Co 

Transok,  Inc 

Transok,  Inc 

Transok,  Inc 

Transok,  Inc 

Transamerican     Natural 

Gas  Corp. 
Transamerican     Natural 

Gas  Corp. 
Transamerican     Natural 

Gas  Corp. 
Transamerican     Natural 

Gas  Corp. 
Tennessee  Gas  PipeMne 

Co. 
Tennessee  Gas  Pipeline 

Co. 
Tennessee  Gas  Pipeline 

Co. 
Tennessee  Gas  PlpeVr^e 

Co. 
Colorado  tnterstale  Gas 

Co. 


Recipient 


Part  284 

subpart 


Eat  max. 

(My 
quMHItr 


Alt.  Y/A/ 
N~* 


acti. 


DMafiom- 


lannnsHofi 


ST93-639  

ST93-640  

ST93-M1  

ST93-642  

ST93-d43 „.. 

ST93-844  

ST9»-645  

ST»-64« 

ST93-647  „ 

ST93-648 _ 

ST93-649 

ST93-630  

ST93-851  

ST93-852  

ST93-653  

ST93-654 „.. 

ST93-655  

ST93-656  ..„ 

ST9»-«57 

ST93-838  

ST9J-659  

ST9»-^ 

ST93-W1  

ST93-6d2  

ST93-6d3  

ST93-664  

ST93-665  

ST93-«d6  .._ 

ST93-M7 

ST93-S68  .._ 

ST93-W9 

ST93-S70  

ST9J-«71  

ST93-672  

ST93-e73  

ST93-S74  

ST93-675  

ST93-676  

ST93-S77 

ST93-$78  

ST93-«79  

ST93-680  

ST93-681  

ST93-682  

ST93-683  

S79a-M4 

ST93-«5 

ST93-688  


Amerada  Hess  Corp 

Artda  Energy  Madteting 

Co. 
Scana       Hydrocaitxms, 

Inc. 
Gtobal  Petroteom  Corp  .. 

NJR  Energy  Corp  

Petroleum     Source     & 

Systems  Group. 
Town  ol  Bay  Sprlrtga 

Oo«ytlng  Energy,  mc 

Yuma  Gas  Corp 

City  of  iJi  Grange 

CHy  of  La  Grange 

Nevada      Cogeneration 

Associates. 

ANR  P/L  Co.,  et  al 

ANR  P/L  Co..  et  al 

ANR  P/L  Co.,  el  at 

ArWa  Energy,  Inc.,  et  al  . 
Amoco   Energy  Trading 

Corp. 
Anthem  Energy  Co.,  LP 
Okakx>sa  Gas  District .... 
Vtotoria  Gas  Corp  

South  Carolirta  Pipeline 

Corp. 
Panhandle  Eastern  Pipe 

Line  Co. 
CNG  Transmission  Corp 

Public  Service  Electric  & 

Gas  Co. 
Westem  Gas  Resources, 

Inc. 
Aquila  Energy  Martteting 

Corp. 
Calcasieu  Gas  Gathering 

System. 
Cak^sleu  Gas  Gathering 

System. 
Cateasieu  Gas  Gathering 

System. 
Cak^asieu  Gas  Gathering 

System. 

Stellar  Gas  Co 

Hadson    Gas   Systems, 

inc. 

Prior  Intrastate  Corp 

NGC  Transportaton,  Inc 
MG  Natural  Gas  Corp  .... 
Arkla  Energy  Resources 
Panhandle  Eastern  Pipe 

Line  Co. 
Natural  Gas  P/L  Co.  of 

America. 
t4orthem  Natural  Gas  Co 
United  Gas  Pipe  Line  Co 

Natural  Gas  P/L  Co.  of 

America. 
United  Gas  Pipe  Line  Co 

Texas    Eastem    Trans- 

mtsskmCo. 
AGIP  Petroleum  Co..  Ifw 

T.W.   PhiUips  Gas  and 

Oil  Co. 
/KGIP  Petroleum  Co..  Inc 

Westem  Gas  t^terluting 

USA  Ltd. 
Unton  Padfk;  Fuels,  Inc  . 


-09-92 

-09-92 

-09-92 

-0^92 
-09-92 
-0»-92 

-0»-92 

-09-92 

-09-92 

-09-92 

-09-92 

-10-92 

-10-92 
-10-92 
-10-92 
-10-92 
-10-92 

-10-02 
-10-92 
-10-92 

-10-92 

-10-92 

-10-92 

-10-92 

-12-92 

-12-92 

-12-92 

-12-92 

-12-92 

-12-92 

-12-92 
-12-92 

-12-92 
-12-92 
-12-92 
-12-92 
-12-92 

-12-92 

-12-92 
-12-92 

-12-92 

-12-92 

-12-92 

-12-92 

-12-92 

-12-92 

-12-92 

-12-92 


6-S 

6-S 

Q-S 

G-S 
G-S 
&-S 

B 

G-S 

&-S 

G-S 

G-S 

G-S 

C 
C 
C 
C 
G-S 

G-S 

C 

G-S 

B 

K 

G 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 
G-S 

G-S 

G-S 

G-S 

C 

C 

C 

C 
C 

C 

C 

C 

G-S 

G-ST 

G-ST 

G-S 

0-S 


4,900 

25,000 

50.000 

50.000 
2.951 
4.000 

150 

5,000 

50,000 
2.211 
4.659 

13.000 

25.000 
10,000 
50,000 
25.000 
50.000 

1.030 

13.000 

220.000 

875,000 

1,000 

725,000 

150,000 

71,500 

52,400 

44.016 

85.412 

83.010 

60,000 

524,000 
20,000 

524,000 

157,200 

41,920 

50,000 

50,000 

100.000 

100,000 
10,000 

20,000 

10,000 

5,000 

100,000 

112,474 

1.000.000 

450.000 

10.000 


11-02-92 

11-01-02 

11-01-02 

11-01-92 
11-01-92 
11-01-82 

11-01-92 

10-2»-92 

10-15-92 

10-13-82 

10-01-92 

10-12-92 

11-01-92 
11-02-92 
11-01-92 
11-01-92 
10-21-92 

10-31-92 
04-01-92 
10-22-92 

07-16-90 

11-01-92 

10-25-92 

11-03-92 

10-2^-92 

10-27-92 

10-27-92 

10-27-92 

10-27-92 


0»-31-«3 


10-01-87 

10-01-87 

Indef. 

Indel. 
Indel 
Indel. 
Indef. 
Indef. 

k«)ef. 

03-31-97 

Indef. 

mdoi. 

10-31-83 

Indel. 

Indef. 

02-26-83 

02-24-83 

02-24-83 

02-24-83 

02-24-83 


10-27-92 

02-24-93 

10-30-92 

02-27-93 

10-27-92 

02-24-93 

10-27-92 

02-24-93 

10-27-92 

02-24-93 

10-30-92 

02-27-93 

10-20-92 

Indef. 

10-23-92 

Indel. 

10-20-92 

Indef. 

10-17-92 

Indef. 

09-10-92 

Indef. 

10-10-92 

Indef. 

10-09-92 

mdef. 

10-20-82 

Indef. 

10-31-92 

Indef. 

10-31-92 

mdef. 

10-31-92 

mdef. 

10-25-92 

IfxSttf. 

11-01-82 

04-30-93 
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Rodptant 

Date  Mad 

Part  284 
subpart 

Est.  max. 
quantity** 

Alt.  Y/A/ 

Rata 

sen. 

Oata  com- 
menced 

Pro|ected 

OodiMNe.* 

date 

ST»-«87  — 

GnM  LakM  Gas  Tians. 

L.P. 
Tiunklra  Gas  Co 

ANR  P^peine  Co  .._ 

11-t2-9B 

G 

19.064 

N 

P 

11-01-92 

10-31-05 

ST93-«88 

Samanna    F4aiural    Gas 

11-12-98 

G-S 

100.000 

N 

1 

10-29-92 

Indel. 

Corp. 

ST93-689  

Pantwndto  Eastern  Pipe 
Line  Co. 

MG  Neiufai  Gas  Corp  .... 

11-12-« 

&-S 

21  .OW 

N 

10-01-92 

Indel 

ST93-690  

T«MB    Eastern    Trans- 
iniMton  Coip. 

East  ONo  Gas  Co 

11-12-«e 

8 

21.500 

N 

10-23-92 

Indet 

ST93-«91  

Texas    Eastern    Trans- 
mission Coip. 

CHy  of  Befcnont „ 

11-12-92 

B 

19.750 

N 

10-16-92 

mdal 

ST93-€92 

Fkxida      Gas      Trans- 
mission Co. 

Pioctar  &  Gamble  Ce(- 
ioloeeCo 

11-12-92 

G-S 

15,080 

M 

10-13-92 

Indaf. 

ST93-693 _.. 

Rofida      Gas      Trans- 
mission Co. 

TECO  Pov«r  Services  ... 

11-12-92 

G-S 

62.600 

N 

ia-16-92 

indef. 

ST93-694 

Matural  Cm  P/L  Co.  o( 
America. 

Midcon  Marketing  Corp  . 

11-12-« 

G-S 

1.000 

A 

11-01-92 

02-28-93 

ST93-€95 

Enogax  Inc _ 

United  Gas  Pipe  Line  Co 

11-12-92 

C 

50.000 

N 

10-27-92 

mdet. 

ST33-696  

Enogex  Ire _ 

Oza*  Gas  Transmission 
System. 

11-12-92 

c 

50,000 

N 

10-28-92 

Indel. 

ST93-697  

Enogex  Inc 

Artda  Energy-  Resources 

11-12-92 

c 

50.000 

N 

1 0-29-92 

Indel. 

ST93-^9e 

Enogex  Inc „ _ 

PhiKips  Gas  Pipeline  Co 

11-12-92 

c 

50,000 

N 

11-01-92 

kidef 

ST93-699  

Enogex  (nc _ 

Ozart<  Gas  Transmission 
System. 

11-12-92 

c 

.SO.OOO 

N 

11-07-92 

Indel. 

ST93-70G  

Enogeoc  Inc _ 

Black  Martn  Pipeline  Co 

11-12-92 

c 

50.000 

N 

03-14-92 

Indel. 

ST93-701  

Enogex  Inc 

Black  Manm  Pipeline  Co 

11-12-92 

c 

15.000 

N 

04-29-92 

Indet. 

ST93-702  

EfwgeK  mc — 

EL  Paso  Natural  Gas  Co 

11-12-92 

c 

5,300 

N 

03-18-92 

IndeJ. 

ST93-703  

'Enogex  Inc 

Biack  Martin  Pipeline  Co 

11-12-92 

c 

100.000 

N 

04-01-92 

mdei 

ST93-704  

Enogex  Inc _ 

NatMt  Gas  P/L  Co.  o( 
Afflartca. 

11-12-92 

c 

50,000 

N 

05-16-92 

Indel. 

ST93-705  

Enogex  mc — 

Northern  Natural  Gas  Co 

11-12-92 

c 

50,000 

N 

06-01-92 

mdet. 

ST93-706 

Enogex  Inc _ 

Nafejrai  Gas  P/L  Co.  ol 
America. 

11-12-92 

c 

io.nnf> 

N 

01-01-92 

mdei. 

ST93-707  

Moraine  PipeMne  Co 

Wlsmnsin   Natural   Gas 

Ca 
TansokGasCo _ 

11-12-92 

G-S 

30.000 

Y 

11-01-92 

06-31-01 

ST93-708  - 

Nahjiai  Gas  P/L  Co.  of 

11-12-9B 

G-S 

20.000 

N 

11-01-92 

03-31-93 

America. 

ST93-709  

MoiaM  Pipeline  Co 

Southern  Caitomia  Edi- 
son Co. 
Sanu    Fa    Energy    Re^ 

11-12-92 

G-S 

100.000 

N 

tO-08-92 

08-30-93 

ST93-710  

Moiave  Pipeline  Co 

11-12-92 

G-S 

20.000 

N 

06-15-92 

06-15-07 

sources.  Inc. 

ST93-711  

Moiawe  Pipelirw  Co 

Natural    Gas    Claaring- 

riouse. 
MeikSan  Oil,  mc     

11-12-92 

G-S 

400,000 

N 

04-25-92 

04-23-93 

ST93-712  

Motave  Pipeline  Co 

Kik^ve  PveMne  Co 

t1_12-92 

G-S 

150.000 

N 

09-28-92 

09-28-07 

ST93-713 _. 

Mobil  Natural  Gas.  Inc  ... 

11-12-92 

G-S 

20,000 

N 

04-01-92 

04-01-07 

ST93-7M 

Uotav*  Pipeline  Co 

Los    Angeles    DepL    ol 
Water  A  Power. 

11-12-92 

G-S 

50,000 

N 

08-22-92 

06-22-07 

ST93-715  

UniBM  Pipeline  Co 

Los   Angeles    Dept    oi 
Water  &  Power. 

11-12-92 

G-S 

so.ooo 

N 

08-22-92 

08-22-07 

ST93-716  „ 

MoiBtra  Plpetne  Co  ....... 

Eron  Gas  Mariceting.  Inc 

11-12-92 

G-S 

400.000 

N 

06-12-92 

03-31-92 

ST93-717  

Mo(ave  Pipeline  Co  _ 

Bridgegas  U.S.A..  mc  .... 

11-12-92 

G-S 

200.000 

N 

03-26-92 

03-26-93 

ST93-718.    _... 

Moiave  Pipeline  Co  _ 

Access  Energy  Corp 

11-12-92 

G-S 

100,000 

N 

03-29-9B 

0^-29-93 

ST93-719  

Mojave  Pipeline  Co  _ 

Texco.  Inc  

11-12-92 

G-S 

185,000 

N 

03-01-92 

03-C1-O7 

ST93-720  

Moiave  Pipeline  Co  _ 

United  States  Borax  & 
Ctwnical  Corp. 

11-12-92 

G-S 

185.000 

N 

03-1-9e 

03-01-07 

ST93-721  

Northwest  Pipel)r>e  Coip 

Bonneville  Fuels  Market- 
ing Corp. 

11-12-92 

G-S 

2,400 

N 

09-01-92 

Indel. 

ST93-722  

Nofttxwest  Pipeline  Ccrp 

WiKams  Gas  Marketing 

Co. 
CitiKns    Gas    &    Coke 

11-12-92 

G-S 

100.000 

A 

10-13-92 

Indet. 

ST93-723  _     ... 

Eaion  Rapids  Gas  Stor- 

11-12-92 

C-ST 

35.000 

N 

N/A 

11-01-92 

03-31-93 

age  System. 

Utility. 

ST93-724  

Transconttnental  Gas  P/ 
LCorp 

Hadson  Gas  Systems  .... 

11-12-92 

G-S 

500.000 

N 

12-19-91 

Indet. 

ST9J-725  

Transcontinental  Gas  P/ 
LCorp. 

Channel  Industries  Gas 
Co. 

11-12-92 

B 

500.000 

N 

07-31-92 

Indel. 

ST93-728  

Transcontinental  Gas  P/ 
LCcrp. 

Amerada  Mass  Corp 

11-12-92 

G-S 

75a000 

N 

04-14-92 

Indol. 

ST93-727  

Tranacontiner^aJ  Ges  PI 
LCorp. 

Foit  MM  Natural  Gas  Au- 
thority. 

11-12-92 

B 

274.000 

N 

02-19-90 

mdet. 

STS3-72a  - „ 

Transeoniinenfal  Gas  P/ 
LCorp. 

Amerada  Hess  Corp 

11-12-92 

G-S 

800,000 

N 

10-23-92 

mdeL 

STa^-729  .._ 

Transcontinental  Gas  PI 
LCorp. 

ElizabeMown  Gas  Co  ... 

11-12-92 

B 

65,000 

N 

04-03-92 

mdeL 

ST93-730 _ 

Traneeontinental  G«s  PI 
LCorp 

Enaigy       Oavetopment 
Coip. 

11-12-92 

G-S 

600.000 

N 

10-22-92 

IndeL 

ST93-731  

Transcontinental  Gas  P/ 
LCorp. 

EnkadaCotfi _.... 

11-1^-92 

G-S 

soaooo 

N 

t»-19-91 

mdet 

ST93-732  

Transcontlr^ental  Gas  PI 
LCorp. 

Enaada  Cwp  .._ 

11-12-92 

G-S 

100,000 

N 

06-28-92 

Indef. 

ST93-733  

Tanioendnenial  Gas  PI 
LCoip. 

EqataMa       Resources 
Mailteting  Co. 

11-t2-« 

&-S 

lOOOOO 

M 

06-05-92 

mdei; 

ST93-734  

Tnraeontineniai  Gas  P/ 
LCorp. 

EaalBi      Gas      Trans- 
mission Co. 

ii-ta-» 

B 

25.000 

» 

■ 

e»-19-02 

mdei. 

\ 
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OoCMNo.' 


ST93-786  .-. 

ST93-786_. 

ST93-787_. 

ST93-788-.. 

ST93-7M_. 

ST93-7«0__ 

ST93-74I  ._ 

ST9»-742_ 

ST95-743  _ 

ST93-744  

ST93-745  _. 

ST93-74«  _. 

ST93-747  _. 

ST93-74a  __. 

ST93-748  

ST93-750  __. 

ST9a-751  .._. 

ST93-7M 

ST93-753  

ST93-754__ 

ST93-756  — 

ST93-75e  

ST93-7S7  

ST93-7S8  

STW-7SB 

ST93-7eO 

ST«>-76» 

ST93-762  

ST93-763  

ST93-764  

ST93-765  

ST93-766 

ST93-767 

ST9»-76«  

ST93-769  

ST93-770  

ST93-771  

ST9»-772  

ST»-774 

ST93-774  

ST93-77$  

ST93-77*  


TiBMConanental  Oas  P/ 

LCofp. 
TaiMconanemal  Qm  P/ 

LCoip. 
TMMconflnental  On  P/ 

LCofp. 
TiBflKontinental  Qm  Pf 

LCorp. 
Tiwaconilnental  Ge»  P/ 

LCofp. 
TMiiKonlinanial  Oat  PJ 

LCoip. 
Tmnaconttnental  Gas  P/ 

LCoip. 
TianaconOnental  Gm  P/ 

LCorp. 
T«MKontlnentai  Gas  P/ 

LCxxp. 
Transcontinental  Om  P/ 

LOoip. 
T«anaGoniln8ntal  Qm  P/ 

LCorp. 
TaanaconOnental  Gm  PI 

LCorp. 
Tianacontinental  Om  P/ 

LCorp. 
T^anaooniinentai  Gm  P/ 

LCoip. 
Tranaoondnental  Gm  PA 

LCorp. 
Tmiacontlnenial  6m  P/ 

LCoip. 
TfansGonttnental  Gm  P/ 

LCoip. 
TranscondiMntal  Qm  P/ 

LCorp. 
Tcanacontlaental  Qm  Pt 

LCorp. 
T«ancoontlaental  Qm  P/ 

LCoip. 
TnnioontiiMntal  Qm  P/ 

LCoip. 
Trancconthtental  Qm  P/ 

LCorp. 
Transconttnental  Qm  P/ 

LCoip. 
Tcwxoonlliiental  Qm  P/ 

LCoip. 
Tonaoonlinemal  Qm  PI 

LCoip. 
Transcontinental  Gm  PI 

LCoip. 
Tiansoontlnental  Qm  PI 

LCorp. 
Twiaoontlnenial  Qm  PI 

LCoip. 
Tnnaoontlnental  Qm  P/ 

LCoq}. 

Enogax  Inc 

Northern  Natural  Gas  Co 
Norttwm  Natural  Gm  Co 
TcansoonUnental  Qm  PI 

LCorp. 
Traneoontlnsntal  Gm  PI 

LCorp. 
Tianacontinental  Qm  PI 

LCorp. 
Tmnaoortdnental  Gm  PI 

LCorp. 
Tansoonttnenial  Qm  PI 

LCorp. 
Tianawttlnental  Qm  PI 

Transcontinental  Qm  PI 

LCorp. 
Tanafiontinental  Qm  P/ 

LCoip. 
Tcanacontinental  Qm  PI 

LCoip. 
TnasoonUnental  Qm  P/ 

LCoip. 


CBfoUna      Gm 
Service. 
CM6  fnnmlssion  Cotp 


Gasworks 


fMHMMitoralGMAu- 
Gm  Systenv  Irtc  . 


4m: 

TMmofMMey 

Co 

Gm  CXttftw- 


MonOo. 

touWana  Gm  Maikeling 

Ca 
PuUc   Sanrlce   Co.   d 

NC.  mc. 
AQF  OInct  Gm  SaiM. 

mc. 

OMlMiat  Oorp 

Panwytnanta     Gm     A 

water  Co. 
CoitnWa   iQn    Trans- 

mMonCorp. 
E«tewooMerl(«DngOo  .. 

CorpuB    CtMlstI    IVans- 

mMonCo. 
04R  EnoiQy.  Inc 

Nertk  GMoOna   Natural 
QMCorp. 

01  Co 


TiMiaM  GMPgy  Markal- 

bqOaL 
Tranaco  Energy  Mertot- 

iegOa 
LyncTibMig  Qm  Co 

P<Mc  Safv«c8  EtecMc  ft 

GmCo. 
Oalmarai  Power  ft  Light 

Oa 
Pledawnt   Natural   Gm 

Oa.4nc 
PubHc   Santee   Ca   o4 

NC.«ne. 
Ct^oltfMtoon 


GMWeita 


PhUlM  Gas  P/L  Co  

MoMNalunlCo.... 

AG  Rocesslng,  One  _.... 
Alatama  Qm  Corp.,  el 

al. 
KCS  Energr  Martcallng. 

mc. 

MAuthority. 


LoegWartdUgMngCo. 

PolBfteWlCoip 

NeiBoOiftOM,  Inc 

CHy  of  iMlngton 

CNytf  Uwena 

City  alKli«s  Mount*)  .. 

Ptedraoni   Matuial   Gm 
Co. 


DMal 


Pan  284 
subpart 


1V1d-«2 
11-U-K 

ii-ia-« 

11-M-«2 

ii-ia-«8 

11-12-82 
11-t2-«2 
41-12-«2 
1l-12-«e 
1I-12-42 
1t-12-a2 
1t-18-«2 
11-12-82 
11-13-02 
11-13-82 
11-1»-«2 
11-1»-«2 
11-13-«2 

ii-i»-«e 
ii-is-«e 

11-t5-«2 

11-13-92 

ii-i3-«e 

1$-1V« 

11-13-92 

11-13-92 
11-13-82 
11-13-82 
11-13-82 


11-13-82 

11-13-82 

11-13-82 

11-13-82  4 

11-13-82 

11-13-82 

11*13-82 

11-13-82 

11-13-82 


B 

Q 

B 

B 

B 

G-S 

8 

B 

8 

B 

B 

G-S 

G-S 

e 
o 

o-s 

e 

G-S 
8 

O-S 
6-S 

G-« 
8 

8 

8 

B 

B 

B 

B 

C 

6-S 

G-S 

B 


6-S 

B 
B 

G-S 
G-S 

fl 
B 
B 


EsLmax. 


IflSjOOB 

3B3< 

18.317 

3SJ008 

I^MSMO 

3J000 
148J08 

238,000 

94.000 

39BjaO0 

^,500 

20^000 

130,000 

2,5a873B 

4,24C4aO 

»«34ieo 

OTOOOO 

5,000 

tSOjOOO 


AII.Y/A/ 


400,000 
KBJOOO 

42QuOOO 

2,450.000 
8,000 
8.400 

1,4OQj0aO 

20.000 
lOQiXB 

60.000 
4ZS.O0O 


SSJOOO 

SOQJOOO 


leouoos 

875J100 
88,400 
83.0001 
31400 
40000 


A 
A 
M 

M 

M 

M 

A 

A 

N 

N 

M 

M 

N 

N 

N 

N 

M 

N 

M 

M 

A 

A 

A 

A 

A 

A 

A 

A 

A 

N 

M 

n 

A 


M 
M 
M 
N 
N 
N 
N 
N 
M 


ach. 


core- 


18-82-67 

n-ei-«i 
a8-i«-«o 

n-««-«i 

81-18-02 

07-33-82 
04-82-88 
0M)e-88 

fl»-t7-82 
08-85-80 
08-91-81 
184B-82 
88-11-82 
0tM>1-«1 


07-S1-8t 


pn 


08-18-82 
OV-01-81 
04-O-82 

•*-ie-«i{ 

Q8-21-82 

08-08-91 

10-24-81 

18-<»-87 

1>-e>-87 

11-01-88 

12-01-87 

10-«2-87 

04-C2-8B 

04-25-884 

11-01-flB 
KMn-SB 
11-01-flB 

10-08-se 

03-83-98 
08-03-88 
82-22-80 
18-13-81 
0»-«1-0t 

«8-ao-eo 

«S-1>-80 
87-11-80 
10-85-81 


inoaL 


ItkM. 
mdaf! 


ImM. 


mdef. 
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Docket  No.* 


ST93-777  .. 

ST»-778  .. 

ST9J-779  .. 
ST93-780  .. 
ST93-781  .. 
ST93-782  .. 
ST93-783  .. 
ST93-784  .. 
ST93-785  .. 

ST93-786  .. 

ST93-787  .. 

ST93-788  .. 
ST93-789  .. 

ST93-790  .. 
ST93-791  .. 

ST93-792  . 
ST93-793  . 
ST93-794  . 

ST9^795  . 

ST»-796  . 

ST»-797  . 

ST93-79e  . 

ST93-799  . 

ST93-800. 

ST93-801  . 
ST»-«a  . 
ST93-e03  . 
ST93-e04  . 

ST93-805  . 
ST93-a06  . 
ST93-e07  . 
ST93-80e. 

ST93-e09  . 
ST93-eiO  . 

ST93-811  . 
ST»-812 
ST93-«13 
ST93-814 

ST93-ei5 
ST93-8ie 


Transport  er/selier 


ST93-B17 _.. 

ST93-818  

ST»-ei9 

ST»-«20 

ST9»-«21  

ST93-e22  

ST93-«23 

ST93-824  

ST93-fl25  

ST93-826  

ST93-e27  


Gas    Trans. 


Gas    Trans. 


Recipient 


Transcontinental  Gas  P/ 

LCofp. 
Texas  Gas  Trans.  Corp  . 

Texas  Gas  Trans.  Corp  . 
Texas  Gas  Trans.  Corp  . 
Texas  Gas  Trans.  Corp  . 
Texas  Gas  Trans.  Corp  . 
Texas  Gas  Trans.  Corp  . 

Equiirans,  Inc 

ArWa  Energy  Resources 

Arkla  Energy  Resources 

ArMa  Energy  Resources 

Tennessee  Gas  P/L  Co  . 
Ctwnnel  Industries  Gas 

Co. 
WWiams  Natural  Gas  Co 
Texas    Eastern    Trans. 

Corp. 

Lone  Star  Gas  Co 

K  N  Energy,  Inc  

Algonqurn    Gas    Trans. 

Co. 
Algonquin 

Co. 
AlgorK)uin    Gas    Trans 

Co. 
Algonquin 

Co. 
WWston  Basin  Interest. 

P/L  Co. 
[jorm  Star  Gas  Co.  no 

Information. 
Tennessee  Gas  Pipeline 

Co. 

ANR  Pipeline  Co 

ANR  Pipelioe  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 

United  Gas  Pipe  Une  Co 
United  Gas  Pipe  Une  Co 
United  Gas  Pipe  Line  Co 
United  Gas  Pipe  Une  Co 

United  Gas  Pipe  Une  Co 
United  Gas  Pipe  Une  Co 

United  Gas  Pipe  Line  Co 
United  Gas  Pipe  Une  Co 
Valero  Transmission,  LP 
Valero  Transmission,  L.P 


City  o(  Shelby 


CitUens  Gas  and  Cotte 

UtWty. 

Energat  Corp 

Energas  Coip 

ANR  P/L  Co 

ANR  PA.  Co 

City  ol  EllzatMttilown 

Tejas  Hydroa'tx>rw  Co  ... 
Associated  Natural  Gas 

Co. 
Aflda  Energy  Martceting 

Co. 
Arlcansas  Oklahoma  Gas 

Corp. 

GTE  Products  Corp 

Northern  Natural  Gas  Co 

Anadarlto  Trading  Co  .... 
Texas  Southeastern  Qas 
Co. 

ArMa.  Inc..  el  al 

Anadarko  Trading  Co  .... 
Cohxiial  Gas  Co  

Distrigas  o(   Massachu- 
setts Corp. 
EntradeCorp  


Date  filed 


Iroquois  Gas  Trans.  Sys- 
tem. 
Hiland  Partners 


Transtexas  PipaNne 
Transtexas  Pipetirw 


Tennessee  Gas  Pipeline 

Co. 
Tennessee  Gas  Pipeline 

Co. 
Tenneesee  Gas  Pipeline 

Co. 
B  Paso  Natural  Gas  Co 

Exxon  Qas  Systert),  Inc  . 

Cotumbia  Qas  Trans- 
mission Corp. 

Columbia  Qas  Trana- 
mlaalonCorp. 

Columbia  Qas  Trans- 
mission Corp. 

Columbia  Qas  Trans- 
misalonCorp. 

Columbia  Qas  Trans- 
mlaslon  Corp. 

Columbia  Qas  Trans- 
mlsalon  Corp. 


Pawtuckel  Power  Asso- 
ciates i.  P. 

Murphy  Ot;  USA,  Inc 

Neenah  Fotndry  Co 

Coast  Energy  Group,  mc 

Nebraska  Put>lic  Gas 
AgerKy. 

Munson  Operalkxis  Inc  . 

Yuma  Gas  Corp 

Kogas.Jnc 

Texaco  Gas  Marketing 
mc. 

Texican  Natural  Gas  Co 

KCS  Energy  Marketing, 
mc. 

MG  Natural  Gas  Corp  .... 

Arkla  Energy  Resources 

United  Gas  Pipe  Une  Co 

FkyMa  Gas  Trans- 
mission Co. 

United  Qas  Pipe  Une  Co 

Texas  Eastern  Trane- 
misskjnCorp. 

KCS  Energy  Marketir>g, 
Inc. 

Endevco  Oil  &  Gas  Co  .. 

Texaco  Gas  Marketing, 

Inc. 
Brooklyn  Interstate  Nat. 

Qas  Corp. 
Moss  Btufl  Gas  Storage 

Systems. 
PPG  mdustiiea.  mc 


USS/KOBE  Steal  Co 
Access  Energy  Corp  . 


Schutler      mta<n8tk>nal, 

mc. 
Auxief  Road  Qas  Co., 

mc. 
CokNTMi  Gas  ol  Ohto, 

mc. 


11-1J-92 

11-13-92 

11-13-92 
11-13-92 
11-13-92 
11-13-92 
11-13-92 
11-13-92 
11-13-92 

11-13-92 

11-13-92 

11-13-92 
11-13-92 

11-16-92 
11-13-92 

11-16-92 
11-16-92 
11-16-92 

11-16-92 

11-16-92 

11-16-92 

11-16-92 


Pan  284 
subpart 


11-16-92 

11-16-92 
11-16-92 
11-16-92 
11-16-92 

11-16-92 
11-16-92 
11-16-92 
11-16-92 

11-16-92 
11-16-92 

11-16-92 
11-16-92 
11-17-92 
11-17-92 

11-17-92 
11-17-92 

11-17-92 

11-17-92 

11-17-92 

11-17-92 

11-17-92 

11-17-92 

11-17-92 

11-17-92 

11-17-92 

11-17-92 

11-17-92 


B 

G-S 

G-S 

G-S 

Q 

G 

B 

G-S 

8 

G-S 

G-S 

G-S 
C 

G-S 
B 

C 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 


G-S 

Q-S 
Q-S 
G-S 
Q-S 

G-S 
O-S 
G-S 
G-S 

Q-S 
Q-S 

&-S 
O-S 
C 
C 

C 
C 

Q-S 

Q-S 

Q-S 

O-S 

C 

O-S 

O-S 

O-S 

O-S 

B 

B 


Est.  max. 

dally 
quantity" 


81,200 

25,000 

10,000 
10,000 
300,000 
10,000 
75 
48,425 
28,000 

25,000 

1.500 

3,000 
65.000 

1,029 
20,000 

100,000 
30,000 
50,000 

10.200,000 

200,000 

10.000 

150 


A«.  Y/A/ 
N"* 


N 

N 

N 
N 
N 
N 
N 
N 
N 

A 

N 

N 
N 

N 
N 

N 
N 
N 

N 

N 

N 

Y 


12,695 

100,000 
400 

100,000 
858 

5,000 
78,600 
42,900 
41,920 

3,000 
78,600 

4,500 

150,006 

17.500 

16,000 

17,500 
3,117 

200.000 

220,000 

202,800 

50,000 

5,000 

240 

5,500 

2.S3S 

200 

600 

18.000 


N 
N 
N 
N 

N 
N 

N 
N 

N 
N 

N 
N 
N 
N 

N 
N 

N 

N 

N 

N 

N 

y 

Y 
Y 
Y 
Y 
Y 


Rate 

sch. 


Data  com- 
menced 


04-16-90 

11-01-92 

11-01-92 
11-01-92 
11-01-92 
11-01-92 
10-31-92 
10-31-92 
11-01-92 

11-01-92 

11-01-92 

10-29-92 
10-15-92 

11-03-92 
10-21-92 

10-13-82 
10-15-92 
11-01-92 

11-01-92 

11-01-92 

11-01-92 

10-16-92 


Projected 

terminatton 

date 


Indef. 

Indef. 

Indef. 
Indef. 
Indef. 
Indef. 
Indef. 
indef. 
Indef. 

Indef. 

Indef. 

Indef. 
Indef. 

04-01-93 
Indef. 

Indef. 
Indef. 
Indef. 

Indef. 

Indef. 

Indef. 

10-14-93 


11-01-92 

11-01-92 
11-01-92 
11-01-92 
11-04-92 

10-19-92 
11-04-92 
11-01-92 
10-15-92 

11-01-92 
11-06-92 

11-01-92 
11-01-92 
10-21-92 
10-21-92 

10-21-92 
10-24-92 

11-01-92 

11-01-92 

11-01-92 

11-04-92 

09-09-92 

11-01-92 

11-01-92 

11-01-92 

11-02-92 

11-0»-«2 

11-01-92 


Indef. 

mdel. 
11-30-08 
Indef. 
09-30-02 

02-16-93 
aM)4-93 
03-01-93 
02-12-93 

03-01-93 
03-06-93 

03-01-93 
0»-O1-93 
Indef. 
Indel. 

mdaf. 
Indef. 

mdel. 

mdef. 

mdel. 

Indel. 

mdef. 

03-31-93 

mdel. 

03-31-93 

10-31 -«3 

mdel. 


ST93-888  

ST93-8» 

ST83-e30  

ST93-8S1  

ST93-838  -.. 

ST93-888  

ST93-8M  

ST93-«8S  

ST93-836  

ST93-837  

ST93-83fi -.. 

ST93-«$$  

ST93-840  

ST93-641  

ST93-642  

ST93-643  

ST93-644  „.. 

ST93-84S - 

ST93-846  

ST93-847  

ST93-848  

ST93-a49  

ST9a-«50  _.. 

ST93-831  

ST93-852  

ST93-853  

ST93-854  

5193-895  

ST93-896  

ST93-8SF  

ST93-85B  

ST93-899  

ST9a-880  

ST93-861  

ST93-86B  

ST93-863 

ST93-fl64  

ST93-865 

ST93-8eB  

ST93-867  

ST93^^eB  ;...._ 

ST93-668  

ST93-870  


CohjmBIa    Gas    Trans- 
mission Coip. 
FtortdB      Gas      Trans- 

mlsstonCo. 
Biack  Matin  Ptpeline  Co 
WWtams  Natural  Gas  Co 
Columbia    Gas    Trans- 
mission Corp. 
Cohimbia    Gas    Trans- 
mission Corp. 
Columbia    Gas    Trans- 
mission Corp. 
Cr^umbia     Gas    Trans- 
mission Corp. 
WRTiams  Natural  Gas  Co 
Transcontindnta)  Gas  PI 

LCorp. 
Transcontinental  Gas  P/ 

LCorp. 
Transcontinental  Gas  P/ 

LCorp. 
Transcontlriental  Gas  P/ 

LCorp. 
Texas,      Gas      Trans- 
mission Corp. 
Texas  Gas  Transmission 

Corp. 
Texas  Gas  Transmission 

Corp. 
Texas  Gas  Transmission 

Corp. 
Texas  Gas  Transmission 

Corp. 
Texas  Gas  Transmission 

Corp. 
Texas  Gas  Transmission 

Corp. 
Texas  Gas  Transmission 

Corp. 
Texas  Gas  Transmission 

Corp. 
Texas  Gas  Transmission 

Corp. 
Texas  Gas  Transmission 

Corp. 
Texas  Gas  Transmission 

Corp. 
ONG  Transmission  Co  .. 
Tenr>asse«  Gas  Pipeline 

Co. 
Tertnessee  Gas  Pipeline 

Co. 
Tennessee  Gas  Pipeline 

Co. 
Transcontinental  Gas  P/ 

LCorp. 
Transcontinental  Gas  P/ 

LCorp. 
Transcontinental  Gas  P/ 

LCorp. 
Transcontinental  Gas  P/ 

LCorp. 
Transcontinental  Gas  P/ 

LCorp. 
Transcontinental  Gas  P/ 

LCorp. 
Transcontinental  Gas  P/ 

LCorp. 
Transcontinental  Gas  PI 

LCorp. 
Transcontinental  Gas  PI 

L  Corp. 
Arfcia  Energy  Resources 
Palo  Duro  Pipeline  Co., 

tnc. 
United     Texas     Trans- 

mtssion  Co. 
Williams  Natural  Gas  Co 

Valero  Transmission,  L.P 


AccMS  Energy  Coip 


Hadson   Gas    Systems, 

mc. 
DsN  Gas  Pipeline  Corp 

CBydEstoWBe 

inieiswe   Gas    Mirhel- 

mamc. 

W.E.  B«nche«,  Jr.,  Agent 


ErttradaCorp  ... 
J.D.  OrWIng  Co . 


Vesta  Energy  Co  .- 

Trmiy  Pipeline,  Inc 


Scarta       Hydrocaibons, 

Inc. 
TXQ  Gas  MarKettng  Co  . 

Trartsco  Energy  Merkel- 

tngCo. 
Transo»(  Gas  Co 

Louisville  Gas  &  Elect. 

Co. 
PuMc  Sennce  Elect.  & 

Gas  Co. 
New  Jersey  Natural  Gas 

Co. 
KCS  Energy  Martwtlng. 

Cityo«Bloomfieid  ._ 


11-17-«    G-S 


City  Gas  Co 


FouRlalntown   Gas  Co., 

tnc. 
Cltyd  Grant  City  ._ 


City  of  Moulton _ 

Cliyot  Wolmore 

City  oJ  Alta  Vista 

Ptvll^  Gas  Pipeline  Co 
Cornerstone    Production 

Corp. 
CNG  Trading  Co 

SCM  C^wnlcals,  Inc 


Cntiens     Gas     Supply 

Corp. 
Coastal     States     Gas 

Transmission, 
Coastal     States     Gas 

Transmission. 
Citizens     Gas     Supply 

Corp. 
Coastal   Gas   Marketing 

Co. 
Coastal   Gas    Marketing 

Co. 
Conoco,  tnc _ 

Eastex  Hydrocartxjn,  Inc 

CNG  Transmission  Corp 

WeyBThaeoser  Co 

Natural  Gas  PA.  Co.  ol 
Amedca. 

Natural  Gas  P/L  Co.  of 
Ame^ca. 

Grove  Municipal  Service 
Authotlly. 

Texas  Eastern  Trans- 
mission Corp. 


11-17-*2 

11-17-92 
11-17-«2 
1 1-17-92 

11-17-92 

11-17-92 

11-17-92 

11-17-92 
11-17-82 

11-17-92 

11-17-92 

11-17-92 

11-17-92 

11-17-92 

11-17-92 

11-17-92 

11-17-92 

11-17-92 

11-17-92 

11-17-92 

11-17-92 

11-17-92 

11-17-92 

11-17-92 

11-18-92 
11-19-92 

11-18-92 

11-18-92 

11-18-92 

11-16-92 

11-18-92 

11-18-92 

11-18-92 

11-18-92 

11-16-92 

11-18-92 

11-18-92 

11-18-92 
11-18-92 

11-18-92] 

11-18-92 

11-18-92 


G-S 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 
G-S 

G-S 

Q-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

6-S 

G-S 

C 
G-S 

G-S 

6-S 

G-S 

G-S 

8 

G-S 

G-S 

G-S 

G-S 

G-S 

G 

G-S 
C 

C 

G-S 
C 


991 

lOOJXW 

100,000 
«0 
790 

1,6a 

1.4Sf 
6,002 

11,139 

500.000 

420.000 

200,000 

100.000 

15,000 

20,000 

5.117 

10,000 

20,000 

213 

610 

550 

68 

49 

30 

60 

25.000 
190,000 

690,000 

1.750 

150.000 

90.000 

26,000 

75,000 

100,000 

100,(XX) 

134,316 

300,000 

71,548 

300 
50,000 

13,000 

5.000 

30,000 


Y 

N 

A 
N 
Y 

N 

N 

Y 

N 
N 

H 

N 

A 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

H 

N 
N 

N 

N 

N 

N 

N 

H 

H 

H 

H 

N 

N 

N 
Y 

Y 

N 
N 


11-01-92 

io-»-«e 

11-01-92 
11-01-92 
11-01-92 

11-01-92 

11-01-9f 

11-01-92 

11-01-92 

03-09-92 

06-«6-«2 

11-20-90 

10-21-91 

11-06-92 

11-01-92 

11-01-ie 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-4»-92 

11-05-92 

11-05-92 

11-01-92 

11-01-92 

10-23-92 
10-«3-92 


03-31-98 


11-01-93 


If^dsl. 
03-31-98 


04-01-99 


Indel. 

Indel. 

Indal. 

tndef. 

IndeL 

Indaf. 

Indet. 

Indel. 

10-31-93 

10-31-93 

10-31-03 

10-31-83 

10-31-93 

10-31-93 

10-31-93 

Indel. 
mdel. 


11-02-92 

tndel. 

11-01-92 

mdM. 

08-03-90 

10-16-91 

Inb6f. 

11-04-92 

Indel. 

03-12-91 

kidel. 

07-12-92 

Indel. 

01-25-91 

Indel. 

06-11-91 

tndol. 

11-01-92 

mdel. 

11-01-92 

10-31-12 

11-16-92 
10-23-92 

Indel. 
Indol. 

10-24-92 

tndM. 

11^1-92 

11-01-93 

11-01-92 

mdel. 
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Dock*  No." 


8193-671 


ST93-872  .. 
8193-873  .. 

8193^-874  .. 
ST93-875  .. 

ST93-876  .. 

ST93-877  .. 

ST93-878  .. 

ST93-879  .. 

ST93-«aO  .. 

ST93-881  . 

ST93-882  . 

8T93-883  . 

ST93-884  . 

ST93-885  . 

8T93-886 

ST93-887  . 

ST93-888  . 

8T93-889 

ST93-890 

8T93-891 

8T93-892 

ST93-893 

8T93-694 

ST93-895 

ST93-896 


ST93-898  .. 

ST93-899  . 

ST93-900  . 
ST93-901  . 
ST93-902  . 
ST93-903  . 
ST93-904 

ST93-905  . 

ST93-906  . 

8T93-907  . 

ST93-90e  . 

ST93-909  . 

ST93-910 

ST93-91 1 
ST93-912 
8T93-913 

ST93-S14 
ST93-915 


Transporter/seller 


Redpwnt 


Valero  Transmission,  L.P 

Valero  Transmission,  LP 
Valero  Transmission,  LP 

Valero  Transmission,  L.P 
Florida      Gas      Trans- 
mission Co 

FlofWa       Gas       Trans- 
mission Co. 

Columbia    Gas    Trans- 
mission Corp. 

Columbta     Gas    Trans- 
mission Corp 

Columbia    Gas    Trans- 
mission Corp 

Columbia    Gas    Trans- 
mission Corp 

Columbia    Gas    Trans- 
mission Corp. 

Columbia    Gas    Trans- 
mission Corp. 

Columbia     Gas     Trans- 
mission Corp. 

Columbia     Gas    Trans- 
mission Corp 

Columbia     Gas     Trans- 
mission Corp. 

Columbia    Gas    Trans- 
mission Corp. 

Columbia    Gas    Trans- 
mission Corp. 

Columbia    Gas    Trans- 
mission Corp. 

Columbia    Gas    Trans- 
mission Corp. 

Columbia    Gas    Trans- 
mission Corp. 

Columbia     Gas    Trans- 
mission Corp. 

Columbia    Gas    Trans- 
mission Corp 

Columbia    Gas    Trans- 
mission Corp. 

Columbia     Gas    Trans- 
mission Corp 

Columbia    Gas    Trans- 
mission Corp. 

Lone  Star  Gas  Co 


Tennessee  Gas  Pipeline 
Co 

United  Gas  Pipe  Une  Co 

Texas  Eastern  Trans- 
mission Co. 

Tennessee  Pipeline  Co  . 

Longfyjm  Pipeline  Co  ;... 

Peoples    Gas    Systern, 

Inc. 
Columbia  Gas  ol  Otiio, 

Inc. 
Interstate    r4atural    Gas 

Co. 
Cumberland  Gas  Co 

Coshocton  Stainless  Div. 

ol  Armco. 
PPG  Industries,  Inc 


Date  filed 


West  Ohio  Gas  Co 
West  Otiio  Gas  Co 


8T93-fl97 Lone  Star  Gas  Co 


Transok.  Inc 
Transok.  Inc 


Columbia  Gas  ol  Ohio, 
Inc. 

Interstate  Gas  Marvel- 
ing, Inc. 

Southeastern  Gas  Co 

Gas    Access    Systems, 

Inc. 
American  Standard.  Inc 


Triangle 
Group. 
Latrobe  Steel  Co 


Resource 


Transok,  Inc 

TrarKOk.  Inc 

Transok.  inc 

Transok.  Inc 

Oasis  Pipe  Line  Co 

Oasis  Pipe  Line  Co 

Oasis  Pipe  Line  Co 


Southern    Natural    Gas 

Co. 
Southern    Natural    Gas 

Co. 
Sea  Robin  Pipeline  Co    . 

Sea  Robin  Pipeline  Co  .. 

Sea  Robin  Pipeline  Co  .. 
Sea  Robin  Pipeline  Co  .. 
Natural  Gas  P/L  Co.  ot 
America. 

Stingray  Pipeline  Co  

NontiMvest  Pipeline  Corp 


Daylon  Power  and  Light 

Co. 
Miami  Valley  Resources, 

Inc. 
Miami  Valley  Resources, 

Inc. 
WHHams  Allen  &  Lewis 

Jessie.  SR. 
MSL  Oil  &  Gas  Cofp 

Northern     Natural    Gas 

Co..  et  al. 
Northern     Natural    Gas 

Co..  et  al. 
Panhandle  Eastern  Pipe 

Line  Co. 
Panhandle  Eastern  Pipe 

Line  Co. 
Williams  Natural  Gas  Co 
Black  Martin  Pipeline  Co 
Phillips  Gas  Pipeline  Co 
Phillips  Gas  Pipeline  Co 
Natural  Gas  P/L  Co.  ol 

America. 
Transweslem      Pipeline 

Co. 
Tennessees   Gas   Pipe- 
line Co. 
Chevron  U.S.A..  Inc 


Oil 


Flortda      Gas      Trans 

mission  Co. 
Freeport-McMofan 

and  Gas  Co. 
Superior     Natural     Gas 

Corp. 
Eagle  Natural  Gas  Co  ... 

Sonat  Marketing  Co 

Midcon  Marketing  Corp 

Arcadian  Corp 

Hadson    Gas.  Systems, 
Inc. 


Part  284 
subpart 


11-18-92 

11-18-92 
11-18-92 

11-18-92 
11-18-92 

11-18-92 

11-18-92 

11-18-92 

11-18-92 

11-18-92 

11-18-92 

11-18-92 

11-18-92 

11-18-92 

11-18-92 

11-18-92 

11-18-92 

11-18-92 

11-18-92 

11-18-92 

11-18-92 

11-18-92 

11-18-92 

11-18-92 

11-18-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 
11-19-92 
11-19-92 
11-19-92 
11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 
11-19-92 
11-19-92 


11-19-92 
11-19-92 


B 

B 

G-S 

G-S 

G-S 

G-S 

B 

B 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

C 

C 

C 

C 

C 
C 
C 
C 
C 


C 

C 

G-S 

G 

G-S 

G-S 

G-S 
G-S 
G-S 

K-S 
G-S 


Est.  max. 

daily 
quantity*' 


5.263 

9.140 
9,000 

25,000 
50,000 


Alt.  Y/A/ 
N"' 


100,000 

N 

7.500 

Y 

1.310 

Y 

220 

N 

460 

Y 

210 

Y 

3.800 

Y 

6.200 

Y 

2.500 

Y 

2,145 

Y 

5.092 

Y 

6.500 

Y 

1.350 

"V 

2.874 

N 

3,000 

N 

4,336 

Y 

4.500 

N 

820 

Y 

484 

N 

10,000 

N 

15.000 

N 

30,000 

N 

10,000 

N 

100,000 

N 

50,000 
50,000 
50.000 
20.000 
100.000 

N 
N 
N 
N 
N 

100.000 

30.000 

15.000 

25,000 

90,000 

6.587 

10.000 
7.409 
2,009 

50,000 
600,000 


Rate 

sch. 


Date  com- 
menced 


F 

F 

F 

F 

F 

F 

I 

F 

F 

F 

F 

I 

I 

I 

I 

F 

F 


Projected 

termination 

date 


11-01-92 

11-01-92 
11-01-92 

10-13-92 
11-01-92 

10-30-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

10-29-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-10-92 

10-23-92 

10-24-92 

11-07-92 

11-01-92 

11-15-92 
11-01-92 
11-01-92 
11-02-92 
10-06-92 


Indel. 

Indef. 
Indef. 

Indel. 
Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

03-31-93 

Indef. 

Indef. 

Indel. 

03-31-93 

Indef. 

03-31-93 

03-31-93 

Indef. 

Indef. 

Indef. 

03-31-93 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 
Indef. 
Indef 
Indef. 
irKlef. 


10-17-92 

10-18-92 

11-01-92 

11-01-92 

11-06-92 

11-07-92 

11-03-92 
11-11-92 
10-20-92 

11-01-92 
11-01-92 


Indef: 

indef 

11-30-92 

Indef. 

Indef. 

10-31-93 

02-28-93 
11-30-92 
10-31-92 

Indef. 
Indef. 


Docket  No.' 


STss-gie 

ST93-917 

ST93-918 

ST93-919 

STB3-920 

SfD3-921 

Sr83-922 

Sr&3-923 
S  r93-924 

ST^-g25 

S  r(3-926 

ST83-927  . 
ST93-928  . 

ST93-929  . 
ST93-930  . 


Transporter/selier 


WHIiams  Natural  Gas  Co 

Tenngasco  Gas  Supply 

Co. 
Tennessee  Gas  Pipeline 

Co. 
Tennessee  Gas  Pipeline 

Co. 
Tennessee  Gas  Pipeline 

Co. 
Southern    Natural    Gas 

Co. 
Southern    Natural    Gas 

Co. 
Houston  Pipe  Line  Co  ... 
Houston  Pipe  Line  Co  ... 

Houston  Pipe  Line  Co  ... 

Houston  Pipe  Line  Co  ... 

Houston  Pipe  Line  Co  ... 
Houston  Pipe  Line  Co  ... 

Houston  Pipe  Line  Co  ... 
Houston  Pipe  Lirw  Co  ... 

Transcontinental  Gas  P/ 

LCorp. 
Transcontinental  Gas  P/ 

LCorp. 
Transcontinental  Gas  91 

LCorp. 
Transcontinental  Gas  PI 

LCorp. 
Transcontinental  Gas  P/ 

LCorp. 
Transcontinental  Gas  P/ 

LCorp. 
Transcontinental  Gas  P/ 

LCorp. 
Transcontinental  Gas  P/ 

LCorp. 
Transcontinental  Gas  P/ 

LCorp. 
Transcontinental  Gas  PI 

LCorp. 
Transcontinental  Gas  PI 

LCorp. 
Transcontinental  Gas  P/ 

LCorp. 
Transcontinental  Gas  PI 

LCorp. 
Transcontinental  Gas  PI 

LCorp. 
Transcontinental  Gas  PI 

LCorp. 
Transcontinental  Gas  PI 

LCotp. 
Transcontinental  Gas  P/ 

LCorp. 
Transcontinental  Gas  PI 

LCorp. 
Transcontinental  Gas  PI 

LCorp. 
Transcontinental  Gas  PI 

LCorp. 
Transcontinental  Gas  PI 

LCorp. 
Transcontinental  Gas  PI 

LCorp. 
Transcontinental  Gas  P/ 

LCorp. 
Transcontinental  Gas  PI 

LCorp. 
Transcontinental  Gas  PI 

LCorp. 
Transcontinental  Gas  PI 

LCorp. 
Transcontinental  Gas  PI 

LCorp. 


Recipient 


Aqulla  Energy  Martteting 
Corp. 

Tennessee  Gas  Pipeline 
Co. 

National  Fuel  Gas  Sup- 
ply Corp. 

Paragon  Gas  Corp 


Tenngasco  Corp 


Canton   Municipal   UtiK- 

ties. 
Peoples  Gas  System 


United  Gas  Pipe  Line  Co 

Natural  Gas  P/L  Co.  ol 
America. 

Florida  Gas  Trans- 
mission Co. 

Tervwssee  Gas  Pipeline 
Co. 

Seagull  Interstate  Corp  .. 

Natural  Gas  P/L  Co  o< 
America. 

Seagull  Interstate  Corp  .. 

Texas  Eastern  Trans- 
mission CoTD. 

Alanta  Gas  Light  Co 

Alanta  Gas  Light  Co 

Appalachian  Gas  Sales  . 
City  ol  Lexington 


Date  filed 


Columbia  Gas  Trans- 
mission Corp. 

Superior  Natural  Gas 
Corp. 

Eastex  Hydrocarbons, 
Inc. 

PSNC  Production  Corp .. 

TEJAS  Power  Corp  


Columbia  Gas  Trans- 
mission Corp. 

Consolidated  Edison  Co. 
OINY. 

The  Brooklyn  Union  Gas 
Co. 

Fort  Hill  Natural  Gas  Au- 
thority. 

NGC  Transportatkxi,  inc 

Transco  Energy  Market- 
ing Co. 
Long  Island  Lighting  Co 

City  ol  Kings  Mountain  . 

City  ol  Unton 


Eastex      Hydrocarbons, 

Inc. 
City  ol  Danville 


Texas-OhkJ  Gas.  Inc . 


Transco  Energy  Maritet- 

IngCo. 
North    Atlantk:    Utilities, 

Inc. 
Valero  Gas  Marking,  L.P 

Cak:asieu  Gas  Gathering 

SystenK 
Texas-Ohio  Gas,  Inc 

City  ol  Unkjn 


11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-1»-92 

11-19-92 

11-19-92 

11-19-92 
11-19-92 

11-19-92 

11-19-92 

11-19-92 
11-1&-92 

11-19-92 
11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-1»-92 

11-19-92 

11-1»-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-1^92 

11-19-92 

11-1»-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 


Pan  284 

subpart 


G-S 

C 

G-S 

G-S 

G-S 

B 

B 

C 
C 

C 

C 

c 
c 

c 
c 

B 

B 

B 

B 

G 

G-S 

G-S 

G-S 

G-S 

G 

B 

B 

B 

G-S 

G-S 

B 

B 

B 

&-S 

B 

G-S 

G-S 

&-S 

G-S 

G-S 

G-S 

B 


Est.  max. 

daily 
quantity* 


400 

20.000 

200,000 

40.000 

2,000,000 

150 

10,060 

25,000 
5.000 

20,000 

100,000 

36,000 
20.000 

50,000 
50,000 


All.  Y/A/ 
N"* 


6,222 

A 

107,600 

A 

219 

A 

219 

N 

13.715 

N 

75,000 

N 

50,000 

N 

370,000 

N 

450,000 

N 

2.500 

N 

2,014 

A 

1,902 

N 

11,900 

A 

200,000 

N 

365.000 

A 

1,902 

A 

87 

N 

262 

N 

35,000 

N 

26,000 

N 

112.000 

N 

1.050,000 

A 

60,000 

N 

1,964 

N 

380,000 

N 

96.000 

N 

70,000 

N 

Rate 
sch. 


Oatacom- 


11-01-92 

10-31-92 

10-26-92 

11-01-92 

11-28-92 

11-02-92 

11-10-92 

10-27-92 
10-01-92 

10-01-92 

10-18-9C 

10-01-92 
10-28-92 

10-10-92 
10-22-92 

06-28-92 

07-^)7-92 

08-01-91 

09-01-91 

Oa-01-91 

10-07-91 

07-20-92 

11-01-91 

09-20-90 

06-01-91 

06-01-91 

06-01-91 

06-01-91 

05-24-91 

11-25-91 

06-01-91 

00-01-91 

11-01-91 

02-19-92 

07-28-92 

Oe-27-92 

06-31-92 

04-05-91 

04-19-92 

11-22-91 

10-21-91 

03-16-89 


Projected 

teffiwiiMion 

oat* 


04-01-93 

04-01-95 

Indel. 

mdel. 

tndet. 

02-28-93 

04-30-04 

indel 

indel. 

Indel. 

indel. 

mdel. 
tndet. 

mdel. 
Indel. 

04-30-96 

CJ-31-10 

04-2S-98 

04-06-96 

03-31-05 

mdel. 

mdel. 

mdel. 

Indel. 

12-04-S9 

3-31-96 

11-30-S6 

10-31-04 

mdel. 

mdel. 

03-01-91 

11-30-98 

05-02-98 

indel. 

04-01-99 

mdel. 

mdel. 

Indel 

mdel. 

mdel. 

moei. 

mdel. 
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OoekeiNo* 


Sr93-956  .... 
STB3-9SB  ... 
ST93-860  ... 
ST93-«1  ... 
ST»-«82  ... 
STB3-fl63  ... 
ST93-fl64  ... 
ST93-«e5  ... 
ST93-966  ... 
ST93-967  ... 
ST93-968  ... 
ST93-988  ... 
ST93-KW  ... 
ST93-971  .. 
ST93-972  ... 
ST93-973  .. 
ST93-974  ... 
ST93-975  .. 
ST93-976  .. 
ST93-977  .. 
ST93-977  .. 
ST93-978  .. 


ST93-979  . 

ST93-980. 

ST93-981  . 

ST9i-982  . 

ST93-983 

ST93-984 

5193-965 
STBd-B86 
ST93-987 


Transporter/seller 


ABlplent 


Tmnsconttnental  Gas  PI 

L  C<»p. 
Tianscontlnental  Gas  P/ 

LCocp. 
Tnnscontinental  Gas  P/ 

L  Corp. 
Tmnscontirwntal  Gas  PI 

LCoip. 
Transcontinental  Gas  P/ 

LCoip. 
Transcontinental  Gas  P/ 

LCofp. 
Transcontinental  Gas  PI 

LCorp. 
Transcontinental  Gas  P/ 

LCoip. 
Transcontinental  Gas  P/ 

LCojp. 
Transcontinental  Gas  P/ 

LCorp. 
Transcontlnertal  Gas  PI 

LCorp. 
Transcontinental  Gas  P/ 

LCorp. 
Transcontinental  Gas  PI 

LCorp. 
Transcontinental  Gas  PI 

LCorp. 
Transcontinental  Gas  PI 

LCorp. 
Transcontinental  Gas  PI 

LCorp. 
Transcontinental  Gas  PI 

LCorp. 
Transcontinental  Gas  PI 

LCorp. 
Transcontinental  Gas  PI 

LCorp. 
Transcontinental  Gas  PI 

LCorp. 
Transcontinental  Gas  P/ 

LCorp. 
Channel  Irxlustries  Co  ... 

Tennessee  Gas  Pipeline 

Co. 
East  Tenr>essee  Natural 

Gas  Co. 
East  Tennessee  Natural 

Gas  Co. 
East  Tennessee  Natural 

Gas  Co. 
East  Tennessee  Natural 

Gas  Co. 
East  Tennessee  Natural 

QasCo. 

Sabine  Pipe  Line  Co 

Sabine  Ppe  Line  Co 

Dow  Plpa«ne  Co 


Catax  Energy,  Inc 


Tnanaoo  Energy  MarVet- 

tngCo. 
a  &  E  Gas  Marlteting, 

Inc. 
BrooUyn  Union  Qas  Co  . 

PennsyWania    Gas    and 

Water  Co.  • 
Ptadrnont    Natural    Gas 

Co. 
North    Carolina    Natural 

Gas  Corp 
Nortti    Carolina    Natural 

Gas  Co. 
Eltzabettitown  Gas  Co  ... 

City  o(  Kings  Mountain  .. 

Comm.  o<  Public  Works, 

Qtaar. 
f  redariok  Gas  Co..  Inc  .. 

Southern  Gas  Co.,  Inc  ... 

Commonwealth         Gas 

Seoiices. 
Public  Sen/ice  Co.  o(  NC 

P\t)\K  Service  Co.  of  NC 

City  o<  Shelby  


DateHtod 


Public  Service  Electric  & 

Gas  Co. 
City  o»  Lexington 


ST93-988 Lone  Star  Gas  Co 


ST93-989 
ST93-990 
ST93-991 
ST93-992 
ST93-993 
ST93-994 


ST93-935  .. 
ST93-996  „ 
ST93-9S7  .. 
ST93-90e  .. 
ST93-999  .. 
ST93-1000 


PanhanOlB 

Una  Co. 
Panhandte 

Line  Co. 
PannarvJIe 

Line  Co. 
Panhandle 

Line  Co. 
Panhandle 

UneCo. 
Panha.Tdle 

LMaCo. 
Ur>ttad  Gas 
UnaadGas 
United  Gas 
Urvtad  Gas 
UfV.ed  Gas 
UnttadGae 


Eastern  Pipe 

Eastern  Pipe 

Eastern  Pipe 

Eastern  Pipe 

Eastern  Pipe 

Eastern  Pipe 

Pipe  ijreCo 
Pipe  Line  Co 
Pipe  Lir^e  Co 
Pipe  Line  Co 
Pipe  Lir>e  Co 
PipeUrieCo 


Comm.  o<  Public  Works, 

Gcaer. 
Comm.  0*  Public  Works, 

Gcaar. 
Natural  Gas  P/L  Co.  oi 

America. 
Mississippi    Valley    Gas 

Co. 
Petroleum     Source     & 

System  Group. 
International  Power  Co  .. 

Virginia  Gas  Co 

Roanoke  Gas  Co 

Atlanta  Gas  Light  Co 


Phlbro  Energy  USA,  Inc 

Gasmark,  Ltd  

Natural  Gas  P/L  Co.  of 

Amark^a. 
United  Gas  Kpipe  Line 

Co.,  at  al. 
Southern  Mk^lgan  Gas 

Co. 
Village  o<  Franklin 


Union  Electrk:  Co 


Tarpon    Gas    Marketing 

Ltd. 
NITEX  


Entrade  Corp 


Fine  Natural  Gas  Co 

Fina  Natural  Gas  Co 

MG  Natural  Gas  Corp  .... 
United  Gas  Sen/Ices  Co 
Shall  Gas  Trading  Co  .... 
KCS  Enargy  Marketing, 
Inc. 


Part2B4 
subpart 


11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-1»-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-19-92 

11-'9-92 

11-19-92 

11-19-92 

1 1-20-92 

11-20-92 

11-20-92 

11-20-92 

11-20-92 

11-20-92 

11-20-92 

11-20-92 
11-20-92 
11-20-92 

11-20-92 

11-20-92 

11-20-92 

11-20-92 

11-20-92 

11-20-92 

11-20-92 

11-20-92 
11-20-92 
11-20-92 
11-20-82 
11-20-92 
11-20-92 


G-S 

G-6 

G-S 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

8 

B 

B 

C 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 
G-S 
C 

C 

G-S 

G-S 

Gr-B 

G-S 

G-S 

G-S 

G-S 
G-S 
G-S 
G-S 
G-8 
G-S 


Est.  max. 
quantity" 


Aff.  Y/A/ 
N"' 


1,650,000 

600,000 

20,000 

237,636 

3,837 

1,448 

1,449 

1.811 

1,751 

87 

81 

4,500 

22,060 

6,377 

3.324 

4,075 

262 

6,222 

218 

67 

87 

75.00 

15.000 

12,000 

2,000 

5,000 

4,895 

18,600 

50,000 

180.000 

10,000 

15,000 

17.400 

500 

17.320 

19,880 

6,000 

100.000 

42,107 
104,800 

41,920 
626.800 
209,600 

76,600 


M 
A 
N 
X 
A 
N 
A 
A 
N 
N 
N 
H 

A 

N 
A 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
H 
N 

N 

N 

N 

N 

N 

N 

N 

N 
■N 
N 
H 
N 
H 


flale 

sch. 


Date  com- 
merced 


Projected 

termAnalion 

date 


07-06-91 

10-02-91 

02-10-92 

10-01-92 

OB-01-91 

0&-01-91 

06-01-91 

08-01-91 

12-01-91 

09-01-91 

09-01-91 

06-01-91 

03-01-91 

08-01-91 

08-01-91 

02-08-92 

09-01-91 

06-01-91 

08-01-91 

09-01-91 

09-01-91 

10-24-92 

11-01-92 

11-01-92 

11-06-92 

11-04-92 

11-01-92 

11-01-92 

11-01-92 
11-01-92 
11-01-92 

10-23-92 

11-01-92 

10-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 
11-12-92 
11-09-92 
11-09-92 
11-10-92 
11-09-92 


Indal. 

Indef. 

Indel. 

Indef. 

03-25-96 

04-04-96 

04-25-96 

04-04-86 

04-04-98 

11-30-98 

11-30-98 

03-31-05 

Indef. 

03-31-05 

03-31-98 

04-04-98 

05-02-98 

03-01-98 

03-25-98 

11-30-98 

11-30-98 

Indef. 

Indel. 

Indel. 

Indel. 

Indef. 

Indef. 

Indef. 

Indef. 
Indef. 
11-01-S4 

Indef. 

Indef. 

Indef. 

Indel. 

Indaf. 

Indef. 

Indef. 

03-10-93 
03-1 2-OT 
03-09-93 
03-09-93 
0^-10-93 
03-00-93 


Docket  No.' 


ST93-1001 

5193-1002 
ST193-1003 
STB3-1004 

STB3-1005 

ST93-1006 

STB3-1007  . 

STB3-1008 

8193-1009  , 

STJ&-1010  . 

ST)a-1011  . 

ST&3-1012  . 
STD3-1013  . 
ST93-1014  . 

ST99-1015  . 
ST63-1016  . 

ST^8-1017  . 

ST93-1018  . 
ST93-1019  . 
ST93-1020  . 
ST93-1021  . 

ST93-1022  . 

ST$3-1023  . 

ST$3-1024  . 

ST93-1025  . 

ST$3-1026  . 

STi3-1027  . 

ST93-1028  . 

ST93-1029  . 

STi3-l030  . 

STJ3-1031  . 

51^3-1032  . 

ST93-1033  ., 

ST93-1034  .. 
ST93-1035  .. 
ST93-1036  .. 
ST93-1037  .. 

ST93-1038  .. 

ST93-1039  .. 

ST93-1040  .. 

5193-1041  .. 

5T93-1042  .. 

ST93-1043  .. 

5T93-1044  .. 

ST93-1045  .. 

5793-1046  .. 


Transporter/seller 


United  Gas  Pipe  Une  Co 

United  Gas  Pipe  Une  Co 
United  Gas  Pipe  Une  Co 
Gateway  Pipeline  Co 


Transcontinental  Gas  P/ 

LCorp. 
Transcontinental  Gas  P/ 

LCorp. 
Transcontinental  Gas  P/ 

LCorp. 
Transcontinental  Gas  P/ 

LCorp. 
Transcontinental  Gas  P/ 

L  Corp. 
Transcontinental  Gas  P/ 

L  Corp. 
Transcontinental  Gas  P/ 

L  Corp. 

ANH  Pipeline  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 


ANR  PipeNne  Co . 
ANR  Pipeline  Co . 


ANR  Pipeline  Co . 

ANR  Pipeline  Co . 
ANR  Pipeline  Co . 
ANR  Pipeline  Co . 
ANR  Pipeline  Co . 

ANR  Pipeline  Co . 


Williston  Basin  Inter.  P/L 

Co. 
Pantiandle  Eastern  Pipe 

Une  Co. 
Panhandle  Eastern  Pipe 

Une  Co. 
Panhandle  Eastern  Pipe 

Line  Co. 
Panhandle  Eastern  Pipe 

Line  Co. 
Panhandle  Eastern  Pipe 

Line  Co. 
Panhandle  Eastern  Pipe 

Line  Co. 
Panhandle  Eastern  Pipe 

Line  Co. 
Panhandle  Eastern  Pipe 

Line  Co. 
Panhandle  Eastern  Pipe 

Une  Co. 
Panhandle  Eastern  Pipe 

Line  Co. 

Tninkline  Gas  Co 

Toinkline  Gas  Co 

Trunkline  Gas  Co 

Natural  Gas  P/L  Co.  of 

America. 
Natural  Gas  P/L  Co.  ot 

America. 
Natural  Gas  P/L  Co.  ot 

America. 
Nonhem  Border  Pipeline 

Co. 
Northern  Border  Pipeline 

Co. 
Northern  Border  Pipeline 

Co. 
Northern  Border  Pipeline 

Co. 
Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co 


Recipient 


Coastal   Gas   Marketing 

Co. 

Oxy  USA  Inc 

Amerada  Hess  Coip 

Louis    Dreyfus    Energy 

Corp. 
Munk;lpal  Gas  Authority 

of  Georgia. 
Transwortd   Oil    U.S.A., 

Inc. 
Texas-Ohio  Gas,  Inc 

Conoco,  Inc 


CNG  Trading  Co . 


Enmark  Gas  Corp  . 


Transco  Energy  Marttet- 

IngCo. 

Otxjia  Corp 

Entrade  Corp 

Aquila  Energy  Marketing 

Corp. 

Hadson  Gas  System 

Coastal  Gas   Mariieting 

Co. 
Coastal  Gas  Marketing 

Co. 

Cll>ola  Corp 

Hadson  Gas  Systents  .... 

Entrade  Corp  

Texaco    Gas    Marketing 

Inc. 
Coastal   Gas   Mariteting 

Co. 
Rainbpw  Gas  Co  


OatefHed 


Amgas,  Inc 


Tarpon   Gas    DterketIng 

Ltd. 
Ohio  Gas  Co 


Schuller 

Inc. 
City  of  Lacygne 


International, 


Central     Illinois     Public 

Servfce  Co. 
Western  Gas  Resources, 

Inc. 
Nitex 


Tarpon    Gas    Marketing 

Ltd. 
Pandhandle        Eastern 

Pipe  Line  Co. 

Neste  OY 

Conoco,  Inc 

Ensearch  Gas  Co 

Pan-Alberta  Gas  (U.S.) 

Inc. 
Vesta  Energy  Co  

Central     Illinois     Public 

Serv.  Co. 
Mobil  Natural  Gas  Inc  .... 

Husky  Gas  Marketing 
Inc. 

Tenaska  Marketing  Ven- 
tures. 

Pralrielands  Energy  Mar- 
keting, Irn:. 

Iowa-Illinois  Gas  &  Elect. 
Co. 

Santx>m  Municipal  Gas 
Utility. 

Midwest  Natural  Gas, 
Inc. 


11-20-92 

11-20-92 
11-20-92 
11-20-92 

11-20-92 

11-20-92 

11-20-92 

11-20-92 

11-20-92 

11-20-92 

11-20-92 

11-20-92 
11-20-92 
11-20-92 

11-20-92 
11-20-92 

11-20-92 

11-20-92 
11-20-92 
11-21-92 
11-21-92 

11-21-92 

11-20-92 

11-20-92 

11-20-92 

11-20-92 

11-20-92 

11-20-92 

11-20-92 

11-20-92 

11-20-92 

11-20-92 

11-20-92 

11-20-92 
11-20-92 
11-20-92 
11-20-92 

11-20-92 

11-20-92 

11-20-92 

11-20-92 

11-20-92 

11-20-92 

11-20-92 

11-20-92 

11-20-92 


Part  264 
subpart 


&-S 

G-S 
G-S 
G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 
G-S 
G-S 

G-S 
G-S 

G-S 

G-S 
G-S 
G-S 
G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

B 

G-S 

G-S 

G-5 

G 

G-S 
G-G 
G-S 
G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 


Est.  max. 

dally 
quantity** 


262,000 

3,000 

86,460 

100,000 

111.500 
2,810.000 

158,000 
83.500 

420,000 

265,000 

2,500,000 

100.000 
500,000 
100,000 

100,000 
750,000 

750,000 

100,000 
100,000 
500,000 
100,000 

750,000 

283,173 

260 

'    19,880 

23,900 

4,000 

850 

10,000 

15C,000 

26,000 

19,880 

950 

50,000 

20.161 

30,000 

150,000 

30,000 

5,000 

30,000 

100.000 

50,000 

12.000 

1.340.880 

27.180 

269.082 


Aft.  Y/A/ 


N 
N 
N 

N 

N 

N 

N 

N 

N 

N 

N 
N 
N 

N 
N 

N 

N 
N 
N 
N 

N 

A 

N 

N 

N 

N 

N 

N 

N 

N 

N 

Y 

N 
N 
N 
N 

N 

M 

Y 
Y 
Y 
Y 
N 
N 
N 


Rat* 
SCh. 


F 
I 

F 
I 

I 

I 

I 

F/1 

F/l 

F/l 


Data  com- 
menced 


11-11-92 

11-10-92 
12-12-92 
11-07-92 

04-11-91 

07-06-91 

11-26-91 

06-06-90 

11-0S-92 

0»-15-92 

12-19-91 

11-01-92 
11-01-«2 
11-01-92 

11-01-92 
11-01-92 

11-01-92 

11-01-92 
11-01-92 
11-01-92 
11-01-92 


Projected 


03-11-83 

03-10-93 
03-12-93 
03-03-93 

Indet 

Indet. 

Indel. 

tndet 

tnM. 

Indet. 

Indel. 

mdel. 

Indet. 


Indet. 
Indet. 

Indet. 

mdet. 
mdet. 
mdel. 
mdet 


11-01-92 

Indet 

11-04-92 

07-31-94 

11-01-92 

Indel. 

11-01-92 

mdet 

11-01-92 

Indet. 

11-01-92 

Indet 

10-01-92 

Indet 

11-01-92 

Irtdet 

11-01-92 

mdet      . 

11-01-92 

Indet. 

11-01-92 

Indel 

11-01-92 

Indet 

11-01-92 
11-01-92 
11-01-92 
11-01-92 

mdet. 
indfll. 
mdel. 
07-31-93 

10-21-92 

Indet. 

11-01-92 

10-31-97 

11-01-92 

tndet. 

11-01-92 

tndet. 

10-31-92 

03-31-94 

11-01-92 

mdet. 

11-01-92 

tndet 

11-01-92 

mdet. 

11-01-92 

mdet 
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DocMNo.' 


STB3-1047  . 
ST93-1048  . 
STB3-1049  . 

STB3-1050  . 
ST93-1051  . 

ST93-1052  . 

ST93-1053  . 
819:^1054  . 

ST93-10S5  . 

ST93-1(e6  . 

ST93-1057 
ST93-1058 

ST93-1059 

ST93-10eO 
ST93-1061 
ST9»-1062 
ST93-1063 


ST93-1064  ... 
ST93-1065  .. 
8793-1066  .. 


8193-1066  .. 

ST93-1069  .. 

ST93-1D70  .. 

ST95-1071  .. 

ST93-1072  .. 

ST93-1073  . 

8T93-1D74  . 

ST93-1075  . 

ST93-1076  . 

ST93-1077  . 

ST93-1D78  . 

ST93-1079  . 

8193-1080  . 
8793-1061  . 

8793-1082  . 

3793-1063  . 

S793-1D84  . 

8793-1065  . 

8793-1066  . 

8793-1067 

8793-1086 
8793-1089 

8793-1090 
8793-1091 
8793-1092 

8793-1093 


Tninaportor/saner 


NorViem  Natural  Gas  Co 
Northern  Natural  Gas  Co 
Nonhem  Natural  Gas  Co 

Nortiem  Natural  Gas  Co 
Nodtiem  Natural  Gas  Co 

Nort^em  Natural  Gas  Co 

Northern  Natural  Gas  Co 
NoiVtem  Natural  Gas  Co 

Notthem  Natural  Gas  Co 

Nonhem  Natural  Gas  Co 

Mo«1hem  Natural  Gas  Co 
7ranstexas  Pipelirw  


Valero  7rans(T'.lssion,  LP 

.Valero  7iansmi8sion,  LP 

K  NEneigy.  "«  

K  N  Energy.  Inc  

tjone  Star  Gas  Co 

7rans7e)ias  Pipeline 

Valero  7rBnsmissk)n.  LP 

Valero  7fBnsmission.  LP 


Recipient 


8793-1067 Valero  7rBnsniis«ion.  LP 


Alabama-7er.nesBee 

Nat.  Gas  Co. 
Alat)ema-7ennes6ee 

Nat  Gas  Co 
Alebama-7ennes6ee 

Nat.  Gas  Co. 
Aiai3«ma-7enn6S6ee 

Nat.  Gas  Co. 
AJat)«(na-7ennessee 

Nat.  Gas  Co 
Aiabama-7ennessee 

Nat.  Gas  Co. 
AlatMma-7ennes6ee 

Nat.  Gas  Co. 
Aiat>ama-7ennessee 

Nat.  Gas  Co. 
Aiabama-7ennes6ee 

Nat.  Gas  Co. 
Alabama-7enr>essee 

Nat.  Gas  Co. 
Alabama-7ennessee 

Nat.  Gas  Co 
Alabama-7ennessae 

Nat.  Gas  Co. 
Deltii  Gas  Pipeline  Corp 
7ennessee  Gas  pipeline 

Co. 
7ennessae  Gas  Pipeline 

Co. 
7ennessee  Gas  Pipeline 

Co. 
7ennessee  Gas  Ppeline 

Co. 
7annessae  Gas  Pipeline 

Co. 
7annessee  Gas  Pipeline 

Co. 
K  N  Energy.  Inc  


K  N  Energy.  Inc  .. 
ANR  Pipeline  Co  . 


Michlgvi  Qas  Co 

Austin  Utilities  Dept  

Manning  Municipal  Gas 

Dipl. 

InieiaM*  Power  Co 

Iowa  Electric  U^  and 

Power  Co. 
Graettmger       Municipal 

Gm. 
Manilla  Municipal  Gas  ... 
FaHtank  Municipal  Utili- 
ties. 
HanMiDan        Municipal 

Utilfttes. 
Municipal     Gas     Utility. 

Cedar  Falls. 

Circle  Pines  Utilities 

7axas    Eastern    7ran8- 

miaaion  Corp. 
Natural  Gas  PA.  Co.  of 

America. 
El  Paso  Natural  Gas  Co 
K  N  Gas  Mariceting.  Iik  . 

7ransok.  Irw 

7ennassee  Gas  Pipeline 

Co. 
7ennessee  Gas  Pipeline 

Co. 
7exas    Eastern    7rans- 

mission  Corp. 
7ranawBtlefn      Pipeline 

Co. 
7ennassee  Gas  Pipeline 

Co. 
City  of  Sheffield  


City  of  Sheffield 


City  of  Oacalur 

City  of  Decatur 

City  of  Decatur 

City  of  Athens  

City  of  7uscua*ia  .. 
City  of  7uscumbia  .. 

City  of  FtorBTKe  

City  of  Russellville  . 
City  of  Huntsville  .... 
City  of  Huntsville  .... 


OatafHe« 


WllkarTK  Natural  Gas  Co 

Mississippi  Valley  Gas 
Co. 

Fulton  Cogeneration  As- 
sociates. 

MasoniteCorp  


ANR  Pipeine  Co . 
ANR  Pipeline  Co . 
ANR  Pipeline  Co . 

ANR  Pipeline  Co . 


7.W.   PMHips  Gas  and 

Oil  Co. 
Clinton   Gas   Martceting. 

Inc. 
CNC  7ranEinission  Corp 

Equitable        Resources 

MaiVeting  Co. 

Cibola  Corp 

St      Joseph     U(^t     & 

Po««rCo. 
Miami  Valley  Resources 

City  of  Linowlle  

Aquila  Energy  Marketing 

Corp. 
Skmix  Pointe.  Inc 


Part  284 
subpart 


11-20-92 
11-20-92 
11-20-82 

11-20-92 
11-20-92 

11-20-92 

11-20-92 
11-20-92 

11-20-92 

11-20-92 

11-20-92 
11-23-92 

11-23-92 

11-23-92 
11-23-92 
11-23-92 
11-23-92 

11-23-92 

11-23-92 

11-23-92 

11-23-92 

11-23-92 

11-23-92 

11-23-92 

11-23-92 

11-23-92 

11-23-92 

11-23-92 

11-23-92 

1 1-23-92 

11-23-92 

11-23-92 

1 1-23-92 

11-23-9? 
11-23-92 

11-23-92 

11-23-92 

11-23-92 

11-23-92 

1 1-23-92 

11-23-92 

11-23-92 
11-23-92 

11-23-92 
11-23-92 
11-23-92 

11-23-92 


&-S 

B 

G-S 

G-S 
B 

&-S 

G-S 
G-S 

G-S 

G-S 

G-S 
C 


C 

G-S 
B 
C 

C 

C 

C 

C 

B 

B 

B 

B 

B 

B 

B 

B 

B 

B 

8 

B 

C 
B 

G-8 

G-S 

G-S 

B 

G 

G-S 

G-S 
G-S 

G-S 
G-S 
G-S 

O-S 


Est.  max. 

(My 

quantity** 


1.929,931 

632.386 

41.374 

2J47.295 
5.761.254 

12,533 

11.325 
20,385 

35.163 

679.500 

86.825 

10,000 

20,000 


Alf.  Y/A/ 
N*** 


13.117 

5.110 

50.000 

40.000 

N 
A 
N 
N 

30,000 

N 

10.062 

N 

IfOO 

M 

30.000 

N 

678 

A 

B35 

A 

1.371 

A 

1.690 

A 

6.000 

A 

1.018 

A 

407 

A 

330 

A 

3.087 

A 

936 

A 

5,281 

A 

4.284 

A 

13.000 
20.000 

N 
N 

6.050 

N 

531 

N 

3.0OO 

N 

50.000 

N 

47.R86 

N 

20.000 

N 

5.423 
614 

N 
N 

10.000 

22 

100,000 

20.000 


Rata 
sch. 


F/1 
F/1 
F/1 

F/1 
F/1 

F/1 

F/1 
F/1 

F/1 

F/1 

F/1 


Date  com- 
merKed 


F/t 
F/1 

I 

F 

F 

F 

F 

I 

F 

I 

F 
F 


Projected 

terminalion 

date 


11-01-92 
11-01-92 
11-01-92 

11-01-92 
11-01-92 

11-01-92 

1 1-01-92 
11-01-92 

11-01-92 

11-01-92 

11-01-92 
10-24-92 

11-01-92 

10-01-92 
11-01-92 
06-01-92 
10-21-92 

10-29-92 

10-22-92 

11-01-92 

10-29-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

10-24-92 
11-0^92 

11-01-92 

11-01-92 

11-01-92 

03-05-91 

11-02-92 

11-02-92 

11-02-92 
11-01-92 

11-01-92 
11-01-92 
11-01-92 

11-01-92 


Indef. 
Indef. 
trtdef. 

Indet. 
Indef. 

Indef. 

Indef. 
Indef. 

mdel. 

Indef. 

Indef. 
Indef. 

Indef. 

Indef. 
Indef. 
Indef. 
Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

11-01-85 

11-01-00 

11-01-95 

11-01-00 

11-01-95 

11-01-00 

11-01-00 

11-01-95 

05-01-01 

11-01-00 

11-01-00 

11-01-95 

Indef. 
Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 
10-31-93 

Indet. 
10-31-98 

Indef. 

Indef. 


OocMlNo.' 


ST83-tO»4  . 

ST93-1»5  . 

ST93-1M6  .. 

ST93-10»7  .. 
ST93-10M  .. 
ST9a-10M  . 

ST93-1100  .. 

ST93-110t  .. 

ST9»-t102  ., 

ST93-tl03  .. 

ST93-1104  .. 

ST93-1105  .. 

ST93-1106  .. 

ST93-1107  .. 

ST93-110e  .. 

ST93-1 109  .. 

ST93-1110  .. 

ST»-1111  .. 

ST93-1112  .. 

ST93-11M  ,. 

ST93-1t14  .. 

STaj-1116  .. 

ST9a-1116  .. 
ST93-1tt7  .. 
ST9a-1118  .. 
ST93-1119  .. 

ST93-ttaO  .. 

ST9a-1t21  .. 
ST93-1t22  .. 

ST93-1t23  .. 
ST93-n24  .. 

ST93-n2S  „ 

ST93-1ia6  .. 

ST93-1127  .. 

ST93-1128  .. 

ST93-1129  .. 
ST93-113D  .. 

ST93-1131  .. 

ST93-1iaB  ... 

ST93-1130  ... 

ST93-113«  ._ 

ST93-1136  ... 

ST93-1136  ... 

ST93-1137  ... 

ST93-1138.- 


Tfanspoftatfaettar 


AMR  Pipe«n«  Co 

ANR  Ptpeln«  Co 

ANfl  Pipelin«  Co 

ANR  Pipelne  Co 

ANR  Plp«ln«  Co  .._ _. 

Panhandto  Eastern  Pipe 

UneCa 
Pantandle  Eastern  Pipe 

UneCo. 
Panhandle  Eastern  Pipe 

UneCo. 
Pantttndte   Eastern   P/L 

Co. 
Panhandle  Eastern  P/L 

Co. 
Panhandle  Eastern  P/L 

Co 
Panhandle  Eastern  P/L 

Co. 
Algonquin    Gas    Trans. 

Co. 
Algonquin    Gas    Trans. 

Co. 
Algonquin    Gas    Trans. 

Co. 
Algonquin    Gas    Trans. 

Co. 
U-T  Offshore  System  .... 

Algonquin    Gas    Trans- 
mission Co. 
Algonquin    Gas    Trans. 

Ca 
Algonquin    Gas    Trans- 

imasionCo. 
Algonquin    Gas    Trans- 

mIsalonCo. 
Algonquin  Gas  Trans- 
mission Co. 
Northern  Natural  Gas  Co 
Northern  Natural  Gas  Co 
Northern  Natural  Gas  Co 
Noftttem  Natural  Gas  Co 

Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co 
Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co 
Northern  Natural  Gas  Co 

Natural  Gas  P/L  Co.  of 

America. 
WHHams  Natural  Gas  Co 

PhlNlps  Gas  Pipeline  Co 

Phillips  Gas  Pipeline  Co 

PhiMps  Gas  Pipeline  Co 
Vatofo  Transmission,  LP 

Northern  Border  PIpeltne 

Co. 
Northern  Border  Pipeline 

Co. 
Trartscontinental  Gas  P/ 

LCorp. 
Transcontinental  Gas  P/ 

LCorp. 
Transcontinental  Gas  P/ 

LCorp. 
Transcontinental  Gas  PI 

LCorp. 
Transcontinental  Gas  P/ 

L  Corp. 
Transcorrtinental  Gas  PI 

LCorp.  I 


Recipient 

Gieal  River  Oil  ft  Gas 

Corp. 

Uncom  Natural  Gas  Co.. 
Inc 

Martin  Exploration  Man- 
agement Co. 

ReynoMi  Meiato  Co 

Access  Ertergy  Coip 

Keystone  Steel  &  WItb 
Co. 

Battle  CiMk  Gas  Co 

NUaK.  mc _ 

NaMorwi  Steel  Corp  .._... 

OftR  Energy.  Inc .._ 

Centra  Gas  Ontario  Inc  . 

Washington  Gas  Light 
Co. 

Orartge  &  RocUand  UtW- 
ttes,  Inc. 

Distilgas  of  Massachu- 
setts Corp. 

Dist^gas  of  Massachu- 
setts Corp. 

New  York  State  Ele.  and 
Gas  Corp. 

Panhandle  Eastern  Pipe 
UneCo. 

Disttlgas  of  Massachu- 
setts Corp. 

Dlstitgas  of  Massachu- 
setts Corp. 

Distrtgas  of  Massachu- 
setts Corp. 

Entrade  Corp  

Dlstitgas  of   Massachu- 
setts Corp. 
Peoples  Natural  Gas  Co 
Virginia  Put>lic  UUMUee  ... 

Natural  Gas,  Inc „ 

Sioux  Center  Muni.  Nat. 

Gas.Uta. 
Walerto*Nn        Municipal 

UtWties  Oept. 
Western  Resources  Inc  . 
Iowa    Southern    Utilities 

Ca 

Midwest  Gas 

Hutchinson  Uflities 

Commission. 
Central      Illinois      Put}. 

Serv.  Co. 
Kansas    Municipal   Gas 

Agency. 
Commercial         Natural 

Gas,  Inc. 
Enron  Industrial  Natural 

Gas  Co. 

CentianCorp  

Tennessee  Gas  Pipeline 

Co. 
Enron    Gas    Mai1(Stlr>g, 

Inc 
Amerada  Hess  Corp 

SeaguR  MarttelIng  Serv- 
ices, Inc. 
Phjiadelphia  Electric  Co . 

Industrial  Ettergy  Sen^ 

Ices  Co. 
Municipal  Gas  Authority 

of  Georgia. 
Municipal  Gas  Authority 

of  Georgia. 
Municipal  Gas  Authority 

of  Georgia. 


tV-23-«e 

11-23-92 

11-23-42 

11-23-«2 
11-23-92 
1t-23-fle 

11-23-92 

11-23-« 

11-23-42 

11-23-92 

11-23-92 

11-23-92 

11-23-92 

11-23-92 

11-23-92 

11-23-92 

11-23-92 

11-23-92 

11-23-92 

11-23-92 

11-23-92 

11-23-92 

11-23-92 
11-23-92 
11-23-92 
11-23-92 

11-23-92 

11-23-92 
11-23-92 

11-23-92 
11-23-92 

11;-23-92 

11-23-92 

11-23-92 

11-23-92 

11-23-92 
11-23-92 

11-23-92 

11-23-92 

11-23-92 

11-23-92 

11-23-92 

11-23-92 

11-23-92 

11-23-9? 


G-S 

0-S 

G-S 

G-S 
G-S 
G-S 

0-S 

0-S 

0-S 

0-S 

0-S 

8 

G-S 

8 

8 

B 

K-S 

8 

B 

8 

G-S 

8 

G-S 
G-S 
G-S 
6-S 

G-S 

G-S 

G-S 

0-S 
G-S 

B 

O-S 

8 

8 

8 
C 

G-S 

G-S 

6-S 

8 

6-S 

B 

8 

8 


200 

1.200 

60,000 

4.127 

10JOO 

20,000 

lOJlOO 

1S.flfiO 

23,000 

125,000 

77,500 

77,500 

8,250 

80.000 

77,500 

77,500 

10.200,000 

200,000 

77,600 

80,175,900 

14)00 

181,502 

273JS0 

709.700 

3345 
271,347 

4,500 
1J63.700 

10,000 

11,000 

10.000 

60,000 

50,000 
9,000 

75.000 

40,000 

880,000 

300.000 

270.000 

87 

•7 

•7 


N 

N 

N 

N 
N 
N 

M 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
N 

N 
N 

N 

N 
N 

N 
N 

N 

N 

Y 

Y 

Y 
N 

A 

Y 

A 

N 

N 

A 

A 

A 


F 
F/l 
F/1 
F/l 

F/1 

F/l 
F/I 

F/l 
F/l 

F 

F 


10-2B-82 

t1-01-«2 

11-«1-«2 

t1-0»-«2 
tV^1-«2 
1V-0t-92 

tV-0t-«2 

11-01-t2 

11-0V-92 

11-01-92 

11-01-92 

11-01-92 

11-08-02 

11-11-82 

11-01-t2 

11-01-92 

tO-23-82 

11-01-82 

1t-01-82 

t1-07-«2 

11-11-82 

1M)1-«2 

11-01-02 
11-01-92 
lt-01-92 
1V-01-82 

11-01-98 

11-01-92 
11-01-«2 

11-01-98 


10-ai-89 


10-»1-99 


Indil 


11-01-fle 

11-01-92 


11-01-02 
11-01-02 


11-01-02 


Indat 
Indef. 


11-01-92 

mdaL 

11-01-92 

10-31-97 

11-01-98 

04-01-83 

11-01-98 

Indsi 

08-04-02 

indal 

10-23-«2 
10-01-92 

IndeL 
Indel. 

11-01-98 

Indef. 

11-01-98 

ItkM. 

03-24-92 

Indef. 

07-20-90 

mdef. 

12-09-91 

mdsl. 

02-01-82 

08-30-98 

02-01-92 

06-30-98 

01-31-92 

06-30-90 
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Docket  No.* 

Transporter/seller 

Recipient 

Date  filed 

Pan  284 
subpart 

Est.  max. 

daly 
quantity" 

Aff.  Y/A/ 
N"* 

Rate 

sch. 

Date  com- 
menced 

Projected  ■            ^H 

termination              ^^1 

date                 ^H 

ST93-1139  

Transcontinental  Gas  P/ 
LCoip. 

Municipal  Gas  Authority 
o<  Georgia. 

.  11-23-92 

B 

262 

A 

F 

01-31-92 

06-30-98                ^H 

ST93-1140  

Transcontinental  Gas  PI 
LCorp. 

Eastex      Hydrocattxjns, 
inc. 

11-23-92 

B 

80,000 

N 

1 

03-22-89 

Indef.                      ^^1 

ST93-1141  

Transcontinental  Gas  PI 

LCofp. 
Transcontinental  Gas  PI 

Oryx  Gas  Martteting  LP 

11-23-92 

G-S 

1.542,450 

N 

1 

11-11-92 

indef.                      ^H 

ST93-1142  

NGC  Transportation,  Inc 

11-23-92 

G-S 

2,981.700 

N 

1 

09-24-92 

^1 

LCofp. 

^^^1 

ST93-1143  

Transcontinental  Gas  P/ 
LCorp. 

UGI  Utilities,  Inc 

11-23-92 

B 

4,900 

A 

08-01-91 

12-31-98                  ^H 

ST93-1144  

Transcontinental  Gas  P/ 
LCofp. 

Washington    Gas    Light 
Co. 

11-23-92 

B 

1,750 

N 

06-01-91 

03-02-98                  ^H 

ST93-1145 

Transcontinental  Gas  P/ 
LCofp 

Municipal  Gas  Authority 
o(  Georgia. 

11-23-92 

B 

44 

A 

02-01-92 

06-30-98                  ^H 

ST93-1146  

Union  Qas  Co 

1 1-23-92 

B 

10,350 

A 

0&-01-91 

03-31-05                  ^H 

LCoip. 

^H 

ST»-1147  

Transcontinental  Gas  PI 
LCofp. 

PiihHc  Senrlce  Electric  & 
Gas  Co. 

11-23-92 

B 

411.527 

A 

09-01-92 

10-31-05                  ^^1 

ST93-1148  

Transcontinental  Gas  PI 
LCofp. 

Municipal  Gas  Authority 
otOaorgla. 

11-23-92 

B 

44 

A 

01-31-92 

06-30-09                 ^H 

ST93-1149  

Transcontinental  Gas  P/ 
LCorp. 

Municipal  Gas  Authority 
o(  Georgia. 

11-23-92 

B 

44 

A 

02-01-92 

06-30-98                 ^H 

ST93-1150  

Transcontinental  Gas  PI 
LCorp. 

National  Fuel  Gas  Sup- 
ply Corp. 

11-23-92 

B 

25,442 

A 

06-01-91 

10-31-04                  ^H 

ST93-1151 

TranscontinAfitdl  Gas  P/ 

Citv  of  Union 

11-23-92 

B 

181 

N 

08-01-91 

02-25-98                  ^H 

LCorp. 

^H 

ST93-1152  

Transcontinental  Gas  PI 
LCorp. 

Transco  Energy  Martot- 
ingCo. 

11-23-92 

B 

100,000 

A 

06-01-91 

10-31-02                  ^H 

ST93-1153  

Transcontmenial  Gas  P/ 

LCorp. 
Transcontinenui  Gas  PI 

PubMc  Service  Co.  o(  NC 

11-23-92 

B 

2,187 

A 

06-01-91 

03-23-98                  ^H 

ST93-1154  

Public  Service  Electric  & 

11-23-92 

B 

6.222 

A 

08-01-91 

03-01-98                 ^H 

LCorp. 

Gas  Co. 

^^1 

ST93-1155  

Transcontinental  Gas  P/ 
LCorp. 

Piedmont    Natural    Gas 
Co. 

11-23-92 

B 

6,440 

A 

08-01-91 

10-31-03                 ^H 

ST93-1156 

Transcontinental  Gas  PI 

UGI  UtHWes,  Inc 

1 1-23-92 

B 

1.123,000 

N 

12-10-91 

Indef.                     ^^H 

ST93-1157 

LCorp. 
Transcontinontal  Gas  P/ 

City  ol  Butord 

11-23-92 

8 

87 

A 

01-31-92 

06-30-98                 ^H 

LCorp. 

ST93-115e  

Transcontinental  Gas  PI 
LCorp. 

South  Jersey  Gas  Co  .... 

11-23-92 

B 

2.187 

A 

06-01-91 

02-28-03                  ^1 

ST93-1150 

Transcontinantal  Gas  PI 

CItvotSheRw 

11-23-92 

B 

11.600 

A 

10-30-92 

03-31-00                  ^1 

LCorp. 

ST93-1160 

Transcontinental  Gas  PI 

City  o(  RlchrTX)nd 

11-23-92 

B 

9.693 

N 

08-01-91 

03-31-05                  ^1 

LCorp. 

ST93-1161  

Transcontinental  Gas  PI 
LCorp. 

UGI  Utilities,  Inc 

11-23-92 

B 

2,011 

N 

06-01-91 

12-31-98                 J^^ 

ST93-1162  

Transcontinental  Gas  PI 
LCorp. 

Washmglon    Gas    Light 
Co. 

11-23-92 

B 

55,000 

N 

08-01-91 

12-31-00                 ^1 

ST93-1163  

Tennessee  Gas  Pipeline 

Co. 
Termessee  Gas  Pipeline 

Co. 
Tennessee  Gas  Pipeline 

CNG  Transmission  Corp 

11-24-92 

G 

531 

N 

11-01-92 

Indef.                      ^1 

ST93-1164  

04R  Erwgy,  Inc 

11-24-92 

Q-S 

300,000 

N 

11-01-92 

Indef.                      ^H 

ST93-1185  

Roanol(a  Gas  Co 

11-24-92 

B 

5.046 

N 

11-01-92 

Indef.                     ^1 

ST9J-1166  

Co. 
Tennessee  Gas  Pipeline 
Co. 

BaltimorB  Gas  &  Electric 
Co. 

11-24-92 

B 

4,097 

N 

11-01-92 

Indef.                     ^1 

ST93-1167  

Ctwwei  Industries  Gas 
Co. 

Natural  Qas  P/L  Co.  of 
America. 

11-24-92 

C 

75.000 

N 

10-29-92 

Indef.                      ^1 

ST93-1168 

VHdrig  Gas  Transmission 

Co. 
Tennessee  Gas  Pipeline 

Co. 
Tennessee  Gas  Pipeline 

Citv  of  Perham 

11-24-92 

B 

1.309 

N 

11-01-92 

Indef.                     ^^k 

ST93-1189  

Enron  Qas  lylar1(eting  Inc 

11-24-92 

Q-S 

703,297 

N 

11-01-92 

^H 

ST93-1170  

Consolidated  Edison  Co. 

11-24-92 

Q-S 

31.212 

N 

11-08-92 

Indef.                     ^1 

Co. 

of  NY.  Inc. 

l^^l 

ST93-1171   .    . 

Tennessee  Gas  Pipeline 

Co. 
Colorado  Interstate  Gas 

Co. 
Colorado  Interstate  Gas 

Gasmaitc  Lid 

1i -24-92 

G-S 

75.000 

N 

1 

10-29-92 

Indef.                      ^H 

ST»-1172 

Utoniana  Power  Co 

11-24-92 

B 

15,000 

N 

1 

11-01-92 

Indef.                      ^B 

ST93-1173  

ANR  Pipeline  Co 

11-24-92 

G 

35.000 

N 

1 

11-01-92 

1&-31-93                ^1 

ST93-1174  

Co. 
Texas     Eastern    Trans- 
mission Corp. 

Energy  ConsuNants,  Inc 

11-24-92 

Q-S 

3,500 

N 

1 

11-04-92 

Indef.                      ^1 

ST93-1175  

Texas    Eastern    Trar»- 
mission  Corp. 

Equitrarw,  tnc 

11-24-92 

Q 

100.000 

N 

1 

11-01-92 

Indef.                    ^H 

ST93-1176  

Panhandle  Eastern  Pipe 
Line  Co. 

AkimirMjm  Co.  of  Amer- 
ica. 

11-24-92 

G-ST 

4.771 

N 

F 

11-01-92 

Indef.                     .^H 

ST»-1177 

Panhandle  Eastern  Pipe 
Una  Co. 

Central  IHinols  Light  Co  . 

11-24-92 

Q-ST 

4.970 

N 

F 

11-01-92 

Indef.                     ^H 

ST»-1178 

Panhandle  Eastern  Pipe 
Line  Co. 

Miami  Valley  Resources, 
mc. 

11-24-92 

O-S 

4.629 

N 

F 

11-01-92 

Indef.                    ^H 
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DiXUKHo: 


ST93-1179  . 

ST93-1ieO  . 

ST9a-1181  . 

SI 9^-1182  . 

ST9J-1t83. 
ST9*-1184  . 
ST93-1185. 

ST93-1186  . 

ST93-1187. 
ST93-1188  . 
ST93-1189 
ST93-1190 
ST93-1191  . 
ST93-1192  . 

ST93-1193 
ST93-1194 

ST93-1195  . 
ST93-1196  . 
ST93-1197  . 
ST93-119e  . 
ST9»-«99  . 

ST93-1200.. 
ST93-1201  .. 

ST93-t202.. 

ST93-ia03  . 

ST93-1204  . 

ST93-10O5  . 
ST93-1206  .. 

ST93-1207  .. 
ST9»-120e  .. 
ST93-1209   . 

ST93-1p10  .. 

ST93-lfel1  .. 

I- 
ST93-1?12  .. 
ST93-1213  .. 
ST93-1214  .. 

ST93-1215  .. 
ST93-1216  .. 
ST93-ipi7  .. 

i 
ST93-lfel8  .. 

ST93-ltl9  .. 

ST93-1^eO  .. 

ST93-1>21  .. 

ST93-1:>g2  .. 

ST93-1:!?3  .. 

I 
ST93-i:t4  .. 

ST93-1?25  .. 

ST93-1226  ... 

1 

ST93-li}7  ... 
ST93-1^'M  ... 


£193-1 


?9 


Transport  et/sener 


Panhandle  Eastern  Pipe 

Line  Co. 
Panhandle  Eastern  Pipe 

UneCo. 
Panhandle  Eastern  Pipe 

Line  Co. 
Panhandle  Eastern  Pipe 

LifwCo. 

TrunkUne  Gas  Co 

Trunkline  Qas  Co 

ANR  Pipeline  Co 

ANR  Pipeline  Co 


ANR  PtpeHne  Co . 
ANR  Pipeline  Co  . 
ANR  Pipeline  Co . 
ANR  Pipeline  Co . 
ANR  Pipetne  Co . 
ANR  Pipeline  Co  . 

ANR  Pipeline  Co . 
ANR  Pipeline  Co . 


ANR  Pipelir>e  Co 

Northern  Natural  Gas  Co 
Northern  Natural  Gas  Co 
Northern  Natural  Gas  Co 
Northern  Natural  Gas  Co 

Norttiem  Natural  Gas  Co 
Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co 
Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co 
Northern  Natural  Gas  Co 
Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co 
Northern  Natural  Gas  Co 
Northern  Natural  Gas  Co 

Nortt>em  Natural  Gas  Co 
Northern  Natural  Gas  Co 
Transcontinental  Gas  P/ 

LCorp. 
Nyotex  Gas  Transport  ... 

Nyotex  Gas  Transport  ... 

Columbia  Gas  Trans- 
mission Corp. 

Columbia  Gas  Trans- 
mission Corp. 

Columt)ia  Gas  Trans- 
missiofi  Corp. 

Columbia  Gas  Trans- 
mission Corp. 

Columbia  Gas  Trans- 
mission Corp. 

Columbia  Gas  Trans- 
mission Corp. 

Columbia  Gas  Trans- 
mission Corp. 

Columbia  Gas  Trans- 
mission Corp. 

Columbia  Gas  Trans- 
mission Corp. 

Columbia  Gulf  T.-ans- 
misston  Co. 


RACipieni 


Citizens  Gas  and  Coke 

UWIIy. 
Missouri  PubHc  Service  . 

Interstate    Gas    Supply, 

Inc. 
Aluminum  Co.  o(  Amer- 
ica. 

Unigas  Energy,  Inc  

Panhandle  Tracing  Co  ... 
WiscoTttin  Southern  Gas 

Co.,  Inc. 
Wisconsin  Publk:  Service 

Corp. 
Michigan  Gas  Utilities  .... 

Enron  Qas  Marlteting 

Ohk]  Valley  Gas  Corp  .... 
Coast  Energy  Group,  Inc 

Enron  Gas  Mariteting 

Triumph  Gas  Marlteting 

Co. 

Ctty  cA  New  Boston 

Michigan     ConsolkJated 

Gas  Co. 

Enron  Gas  Marlceting 

WIscorrein  Gas  Co 

City  o(  Tlpon  

Northern  Winols  Gas  Co 
Sioux  Center  Munk:tpal 

Nat.  Gas  U. 
Northern  Illinois  Gas  Co 
Northern  Minnesota  UtHI- 

ties. 
Northwestern         Public 

ServteeCo. 
HtiWog     PuWk:     Utility 

Commission. 
Superior  Water  Light  & 

Power  Co. 
Harlan  Municipal  UtBities 
Minnegasco,      Div.      of 

Ailda.  Inc. 

City  of  Preston 

Muny  Natural  Qas 

Madison  Gas  and  Elec- 

irteCo. 
Wisconsin    Natural   Gas 

Ca 
St.  Croix  Valley  Nat.  Gas 

Co.,  Inc. 

Western  Gas  Utilities 

Wiscorwin  Gas  Co 

Sheehan's   Natural   Gas 

Co. 
Owatonna  Public  Utilities 

City  of  Whitterrwre 

City  of  Covington  


Date  filed 


Columbia  Gas  Trans- 
mission Corp. 

Columbia  Qas  Trans- 
mission Corp. 

Interstate    Gas    Supply, 

Dayton  Power  &  Lilght 
Co. 

Felfon-McCord  &  Associ- 
ates, Inc. 

Ashland  Exploration,  Inc 

Starx]  Energy  Corp 


Interstate    Gas    Maricet- 

ing,  inc. 
Dayton   Power  &    Light 

Co. 
Access  Energy  Corp 

Mark  Resources  Coip  .... 

AGiP  Petroleum  Co..  Inc 


t 1-24-92 

11-24-92 

11-24-92 

11-24-92 

11-24-92 
11-24-92 
11-24-92 

11-24-92 

11-24-92 
11-24-92 
11-24-92 
11-24-92 
11-24-92 
11-24-92 


Part  284 

subpart 


G-ST 

G-ST 

O-S 

G-S 

G-S 
G-S 
G-S 

G-S 

B 

G-S 

B 

G-S 

G-S 

G-S 


11-24-92 
11-24-92 

G-S 
B 

11-24-92 
11-24-92 
11-24-92 
11-24-92 
11-24-92 

G-S 

G-S 

G-S 

B 

G-S 

11-24-92 
1V-24-92 

B 
G-S 

1 1-24-92 

G-S 

11-24-92 

G-S 

11-24-92 

G-S 

11-24-92 
11-24-92 

G-S 
B 

11-24-92 
11-24-92 
11-24-92 

G-S 

[G-S 

G-S 

11-24-92 

G-S 

1 1-24-92 

G-S 

11-24-92 
11-24-92 
11-24-92 

G-S 
G-S 
G-S 

11-24-92 
11-24-92 
11-24-92 

G-S 
G-S 

B 

11-24-92 
11-24-92 
11-24-92 
11-24-92 
11-24-92 
11-24-92 
11-24-92 
11-24-92 
11-24-92 
1 1-24-92 
11-24-92 
1 1-24-92 


C 

C 

G-S 

B 

G-S 

G-S 

G-S 

G-S 

B 

G-S 

G-S 

G-S 


Est  mtoL 


9.940 

5.940 

2,000 

2.923 

300)00 

100.000 

280 

20,000 

14.700 

200,000 

1.500 

75.000 
200.000 
100.000 

44 
100,000 

200,000 

25,000 

595 

70.000 

350 

116,058 
5.100 

29.907 

1.782 

6.150 

1340 
575.049 

378 
539 

33.481 

11,620 

3.812 

3.202 
56375 

205 

7.001 
333 
262 

15,000 

15.000 

15,000 

800 

5.000 

93,792 

5 

70 

700 

3,978 

2.800 

50,000 


AH.  V/A/ 

fr~ 


N 
N 
N 
N 
N 
N 

N 

N 

N 
N 
N 
N 
N 

N 
N 

N 

N 

N 

N 
N 

N 
N 

N 

N 

N 

N 
N 
N 

N 
N 
A 

N 

N 

N 

N 

N 

N 

Y 

N 

N 

Y 

N 

N 


sch. 


F 

F 

F 

F 

F 
I 

F 

F 

F 

F- 

F 

F 

F 

F 

F 
F 

F 

F/I 

F/1 

F/1 

F/I 

F/1 

F/I 

F/» 
F/I 

F/I 

F/I 

F/I 

F/I 
F/1 
F/I 

F/I 

F/I 

F/I 
F/I 
F/1 

F/I 
F/I 

F 

I 

I 

I 

F 

I 

I 

F 

F 

F 

F 

I 

I 


Dsie  conv 
menced 


1V-01-W 
tt-01-92 
1t-01-«2 
1M)1-92 

1t-01-92 

11-01-92 
11-01-»2 

11-01-92 

11-01-92 
11-01-82 
11-01-92 
11-01-82 
11-01-92 
11-01-92 

11-01-92 
11-0t-92 

11-01-92 
11-01-92 
11-01-92 
11-01-92 
11-01-92 

1M)1-«2 
ll-Ot-92 

11-01-92 

IV-Ot-92 

11-01-92 

1M)1-«2 
11-01-«2 

11-01-92 
1V-01-92 
11-01-92 

11-01-92 

tt-01-92 

11-01-92 
11-01-92 
11-01-92 

11-01-«2 
1V-01-92 
01-31-92 


ProlMKi 

lermnatton 


Indef. 

Indef. 

mdel. 

Indef. 

mdel. 
Indef. 
10-31-93 

Indef. 


mdef. 
indaf. 
Indef. 
Indef. 
Indef. 

10-31-93 
mdef. 

mdef. 
Indef. 
mdef. 


mdef. 


mdef. 

mdef. 

Indef. 

Indef. 
Indef. 

Indef. 
Indef. 
Indef. 

mdef. 

mdef, 

mdef. 

tfXlBt. 

Indef. 

mdef. 
mdef. 
06-30-98 


11-06-92 

Indef. 

11-06-92 

Indef. 

11-11-92 

Indef. 

11-01-92 

03-31 

-93 

11-01-92 

mdef. 

11-01-92 

mdef. 

11-01-92 

03-31- 

-93 

11-01-92 

indel. 

11-15-92 

CC-'»i- 

-93 

11-04-92 

03-31- 

-93 

11-01-92 

lr>de». 

10-31-92 

Indef 
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Docket  No.' 

ST93-1230  

ST93-1231  

ST93-1232  

ST93-1233  


ST93-1234  .. 
ST93-1235  .. 

ST93-1236  . 

ST93-1237  ., 

ST93-1238  .. 

ST93-1239  .. 

ST93-1240  .. 

ST93-1241  .. 

ST93-1242  .. 

ST93-1243  .. 

ST93-1244  .. 

ST93-1245  . 

ST93-1246  . 

ST93-1247  . 

ST93-1248  . 

ST93-1249  . 
ST93-1250  . 
ST93-1251  . 

SI  93-1252  . 

ST93-1253  . 

ST93-1254  . 

ST93-1255  . 

ST93-1256  . 

ST93-1257  . 

ST93-1258  . 

ST93-1259  . 

ST93-1260  . 

ST93-1261  . 

ST93-1262  . 

ST93-1263  . 

ST93-1264  . 

ST93-1265 

ST93-1266  . 

ST93-1267 

ST93-1268 

ST93-1269 

ST93-1270 

ST93-1271 


Ttansporter/sellef 


Columbia  GuH  Trans- 
mission Co. 

Columbia  Gulf  Trans- 
missKxi  Co. 

Columbia  Gulf  Trans- 
mission Co. 

Columbia  Gulf  Trans- 
mission Co. 

Questar  Ptpeltne  Co  

ONG  Transmission  Co  .. 

Transok.  Inc 


Recipient 


Tennessee  Gas  Pipeline 

Co. 
Tennessee  Gas  Pipeline 

Co. 
Tennessee  Gas  Pipeline 

Co 
Tennessee  Gas  Pipeline 

Co. 
Tennessee  Gas  Pipeline 

Co. 
Tennessee  Gas  Pipeline 

Co 
Tennessee  Gas  Pipeline 

Co. 
Tennessee  Gas  Pipeline 

Co. 
Ctwnnel  Industries  Gas 

Co. 
Kern  River  Gas  Trans- 
mission Co. 
Viking  Gas  Transmission 

Co. 
Viking  Gas  Transmission 

Co. 

Lone  Star  Gas  Co 

Lone  Star  Gas  Co 

WWiston  Basin  Inter.  P/L 

Co. 
Williston  Basin  Inter.  P/L 

Co. 
Transcontinental  Gas  P/ 

LCo*p. 
Transcontinental  Gas  P/ 

LCorp 
Transcontinental  Gas  P/ 

LCorp. 
Transcontinental  Gas  P/ 

LCorp. 
Transcontinental  Gas  P/ 

L  Corp. 
Transcontinental  Gas  P/ 

LCorp 
Transcontinental  Gas  P/ 

LCorp. 
Transcontinental  Gas  P/ 

LCorp. 
Transcontinental  Gas  P/ 

LCorp 
Trar«continental  Gas  P/ 

LCorp. 
Transcontinental  Gas  P/ 

LCorp. 
Transcontinental  Gas  P/ 

LCorp 
Transcontinental  Gas  P/ 

L  Corp 
Transcontinental  Gas  P/ 

L  Corp. 
Transcontinental  Gas  P/ 

LCorp. 
Transcontinental  Gas  P/ 

LCorp. 
Transcontinental  Gas  P/ 

LCorp. 
ANR  Pipeline  Co 

ANR  Pipeline  Co 


ConsolMated  Fuel  Coip  . 

Ony  Gas  Marketing  LP 

Texaco   Gas  Marketing, 

Inc. 
Grey  Gas  Marketing  LP 


Celsius  Energy  Co 

Panhandle  Eastern  Pipe 

Line  Co. 
Natural  Gas  P/L  Co.  of 

America. 
Cotonial  Gas  Co  


Alatenn  Energy  Market- 
ing Co. 

Orchard  Gas  Corp  


Corning     Natural     Gas 

Corp. 
Atlanta  Gas  Light  Co 


Iroquois  Gas  Trans.  Sys- 
tem L.P. 
Oryx  Gas  Marketing  L.P 

Procter  &  Gamble  Paper 

Products  Co. 
THC  Pipeline  Co 

A  A  Production,  Inc 


Date  filed 


Northern  Minnesota  Utili- 
ties. 
City  of  Hawley 

El  Paso  Natural  Gas  Co 
El  Paso  Natural  Gas  Co 
Indland  Oil   &   CM   Gas 

Corp. 
Coastal   Gas   Marketing 

Co. 
Tejas  Power  Corp 


Consolidated  Edison  Co 

Texaco  Gas  Marketing. 
Inc. 

Piedmont  Natural  Gas 
Co.,  Inc. 

/Vquila  Energy  Marketing 
Co. 

Arco  Natural  Gas  Mar- 
keting, Inc. 

BP  Gas,  Inc  

Polaris  Pipeline  Corp  

NGC  Transportation,  Inc 
MG  Natural  Gas  Corp  .... 
Mobil  Natural  Gas,  Inc  ... 
Conoco,  Inc 


Heath  Petra  Resources, 

Inc. 
Stella  Gas  Co  

Eastex       Hydrocarbons, 

Inc. 
Heath  Petra  Resources, 

Inc. 
Texaco   Gas   Marketing. 

Inc. 
Iowa  Electric  Light  and 

Power  Co. 
Put)lic  Service  Electric  & 

Gas  Co. 


Part  284 
subpart 


11-24-92 

11-24-92 

11-24-92 

11-24-92 

11-25-92 
11-25-92 

11-25-92 

11-25-92 

11-25-92 

11-25-92 

11-25-92 

11-25-92 

11-25-92 

11-25-92 

11-2&-92 

11-25-92 

11-25-92 

11-25-92 

11-25-92 

11-25-92 
11-25-92 
11-25-92 

11-25-92 

11-25-92 

11-25-92 

11-25-92 

11-25-92 

11-25-92 

11-25-92 

11-25-92 

11-25-92 

11-25-92 

11-25-92 

1 1-25-92 

11-25-92 

11-25-92 

1 1-25-92 

11-25-92 

11-25-92 

11-25-92 

11-25-92 

11-25-92 


G-S 

G-S 

G-S 

G-S 

G-S 
C 

C 

G-S 

G-S 

G-S 

G-S 

8 

G 

G-S 

G-S 

C 

G-S 

8 

G-S 

C 
C 
G-S 

G-S 

G-S 

B 

G-S 

8 

B 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 


Est.  max. 

daily 
quantity** 


20.000 

5,000 

200,000 

70,000 

90,000 
50,000 


Aff.  Y/A/ 
N"* 


50,000 

N 

7.504 

N 

5,000 

N 

27,000 

N 

5,956 

N 

18.979 

N 

10,000 

N 

5,000 

N 

4,444 

N 

50.000 

N 

4.800 

N 

8.366 

N 

504 

N 

42,000 

"     75,000 

7,714 

N 
N 
A 

117,725 

A 

3,665,000 

N 

7,880,000 

N 

6,175,000 

N 

352,000 

N 

1,050,000 

N 

8,859,000 

N 

820,000 

N 

1.750,000 

N 

4,860,000 

N 

900,000 

N 

15,255,213 

N 

80.000 

N 

571,000 

N 

1,900,000 

N 

80,000 

N 

846,000 

N 

4,516,425 

N 

1,340 

N 

12,850 

N 

Rate 

sch. 


Date  com- 
menced 


Projected 

terminatnn 

date 


1 1-02-92 

11-01-92 

11-02-92 

10-31-92 

11-14-92 
11-05-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-02-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 
11-01-92 
11-16-92 

10-27-92 

05-08-91 

10-16-92 

06-04-92 

10-26-92 

02-15-92 

03-23-92 

08-08-91 

08-09-91 

09-24-92 

10-13-92 

10-28-92 

08-10-90 

07-01-91 

09-04-92 

10-13-92 

10-29-91 

06-30-92 

11-01-92 

11-0'-92 


Indef. 

Indef. 

Indef. 

Indef. 

Indef. 
Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

03-31-93 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 
Indef. 
03-21-93 

06-18-94 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

10-31-93 

Indef. 
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Docket  No." 


STB3-1273 

81^8-1274 

STe3-1275 

STte-1276 

5X^3-1277 

ST^1278 

1 
81^8-1279 

ST63-1280  . 

8168-1281  . 

ST93-1282  . 
ST93-1283  . 

ST93-1284 

ST63-1285  . 

ST93-1286  . 

ST93-1287  . 

ST93-1288  . 

ST93-1289  . 

ST93-1290  . 
ST93-1291  . 

ST93-1292  . 
ST93-1293  . 

ST93-1294  . 
ST93-1295 

ST93-1296  . 
ST93-1297  . 

ST93-1298  . 

ST93-1299  . 

ST93-1300  . 

8T93-1301  . 

ST03-13O2  , 

8T93-1303  . 

ST93-1304  . 

ST$3-1305  . 

ST93-1306  . 

ST93-1307  . 
ST9J-1308  . 
ST93-1309  . 
ST93-1310  . 

ST93-1311  . 
ST93-1312  . 
ST93-1313  . 

ST93-1314  . 

ST93-1315  . 

ST93-1316 

8X93-1317  . 


Transporter/Seiler 

ANR  Rpeline  Co 

ANH  Pipeline  Co 

ANH  Pipeline  Co 

Panhandle  Eastern  Pipe 

UneCo. 
Panhandle  Eastern  Pipe 

Line  Co. 
Panhandle  Eastern  Pipe 

Line  Co. 
Panhandle  Eastern  Pipe 

Line  Co. 
Panhandle  Eastern  Pipe 

Line  Co. 
Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co 
Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co 
Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co 
Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co 
Northern  Border  Pipeline 

Co. 
Northern  Border  P/L  Co  . 
Northern  Border  P/L  Co  . 

Columbia  Gas  Trans- 
mission Corp. 

Columbia  Gas  Trans- 
mission Corp. 

Columbia  Gas  Trans- 
mission Corp. 

Columbia  Gas  Trans- 
mission Corp. 

CNG  Transmission  Corp 

CNG  Transmission  Corp 

CNG  Transmission  Corp 

CNG  Transmission  Corp 

CNG  Transmission  Coip 

CNG  Transmission  Corp 
CNG  Transmission  Corp 
CNG  Transmission  Corp 
CNG  Transmission  Corp 

CNG  Transmission  Corp 

Gas  Transport,  Inc 

Natural  Gas  P/L  Co.  of 

America. 
Natural  Gas  P/L  Co.  of 

America. 
Natural  Gas  P/L  Co.  ol 

Amenca. 
Natural  Gas  P/L  Co.  of 

America. 
Natural  Gas  P/L  Co.  ol 

America. 


Recipient 

Iowa    Southern    Utilities 

Co. 
Miami  Valley  Resources, 

Inc. 
Anchor  Glass  Container 

Corp. 
Northern  Illinois  Gas  Co 

Access  Energy  Corp 

Central     Illinois     Public 

Senrice  Co. 
Access  Energy  Corp 

Columbia  Gas  of  Ohio, 

Inc. 
Rock   Rapids    Municipal 

Utilities. 
Remsen  Municipal  Utili- 
ties. 

Peninsular  Gas  Co  

Guthrie  Center  Municipal 

Utilities. 
Emmetsburg     Municipal 

Utilities. 
Cascade  Municipal  Utili- 

.tles. 
Woodbine  Municipal  Gas 

System. 
Midwest    Gas,    Midwest 

Power  Systems. 
Wisconsin    Power    and 

Light  Co. 
Northwest    Natural   Gas 

Co. 

Gasco.  Inc 

Great  Plains  Natural  Gas 

Co. 

City  of  West  Bend 

Wisconsin  Southern  Gas 

Co.,  Inc. 

Peninsular  Gas  Co  

Western  Gas  Marketing, 

Inc. 

Suncor  Inc 

Iowa    Electric    Light    ft 

Power  Co. 
Columbia  Gas  of  Ohio, 

Inc. 
Access  Energy  Corp 

Access  Energy  Corp 

Access  Mariieting  Serv- 
ices, Inc. 
New  Jersey  Natural  Gas 

Co. 
New  Jersey  Natural  Gas 

Co. 
Public  Service  Electric  ft 

Gas. 
AGF  Direct  Gas  Sales. 

Inc. 
Morgantown         Energy 

Technotogy. 

Texas  Ohk)  Gas,  Inc 

OftR  Energy,  Inc 

Stand  Energy  Corp 

Rochester     Gas     and 

Elect.  Corp. 

Access  Energy  Corp 

Hope  Gas,  Inc 

Industrial    Energy   App., 

Inc. 
MIdcon  Mari(eting  Corp  . 

Midcon  Mariteting  Corp  . 

Minnegasco 

Minnesota    Mining    and 
Manufact.  Co. 


Date  filed 


11-25-92 

11-25-92 

11-25-92 

11-25-92 

11-25-92 

11-25-92 

11-25-92 

11-25-92 

11-25-92 

11-25-92 

11-25-92 
11-25-92 

11-25-92 

11-25-92 

11-25-92 

11-25-92 

11-25-92 

11-25-92 

11-25-92 
11-25-92 

11-25-92 
11-25-92 

11-25-92 
11-25-92 

11-25-92 
11-25-92 

11-25-92 

11-25-92 

11-25-92 

11-25-92 

11-25-92 

11-25-92 

11-25-92 

1 1-25-92 

11-25-92 

11-25-92 
11-25-92 
11-25-92 
11-25-92 

11-25-92 
11-25-92 
11-25-92 

11-25-92 

11-25-92 

11-25-92 

11-25-92 


Part  284 
subpart 


G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 
G-S 

G-S 

G-S 

G-S 

B 

G-S 

B 

G-S 
G-S 

G-S 
G-S 

G-S 
&-S 

G-S 
B 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 

G-S 
G-S 
G-S 
G-S 

G-S 

8 

G-S 

G-S 

G-S 

8 

G-S 


Est.  max. 
da» 


8,462 

846 

3.518 

507 

14,721 

9.940 

14.721 

15,000 

525 

280 

560 
420 

700 

120 

90 

141,600 

13.665 

67 

50,000 
3,410 

150 
1,500 

315 
50.000 

50,000 
25,000 

1,525 

686 

1,755 

1,082 

20,000 
4.749 
6.150 

10,000 

1,000 

5,000 

100,000 

200 

100,000 

100,000 

475 

2,386 

25,000 
5.000 

25,500 
1,500 


Aff.  Y/A/ 


Rate 
sch. 


F 

F 

F 

F 

F 

F 

F 

F 

F/l 

F/l 

F/l 
F/l 

F/l 

F/l 

F/l 

F/J 

F/l 

F/l 

F/l 
F/I 

F/l 
F/l 

F/l 
FA 


Dale  com- 
menced 


11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 
11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

07-02-92 
11-01-92 

11-01-92 
11-01-92 

11-01-92 
11-01-92 

11-01-92 
11-01-92 

11-0&-92 

11-11-92 

11-11-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 
11-01-92 
11-01-92 
11-01-92 

11-01-92 
01-01-93 
11-01-92 

tt-01-92 

n-01-92 

11-01-92 

11-01-92 


Projected 

lerrrMnaiion 

OBie 


10-31-93 

10-31-93 

Indel. 

Indel 

Indel 

Indel. 

Indel 

Indel. 

mdel 

trxJel. 

ifKtel. 
tndel 

mdef 

mdet. 

Indel. 

mdel 

Indel 

Indel. 

tndel 

tndel. 

Indel. 

mdel. 

Indel. 
01-31-94 


10-31-94 

03-31-93 

03-31-93 

03-31-93 

Indel. 

Indel. 

Indel. 

Indel. 

indel 

mdel. 

indef. 
mdel. 
Indef. 

Indel. 


06-30-94 
10-31-97 

10-31-93 

02-28-93 

0»-ai-93 

10-31-93 
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OocfcMNo.* 


ST93-1318  . 

ST93-1319  . 

ST93-1320  . 

ST93-1321  . 

ST93-1322  . 

ST93-1323. 

ST93-1324  . 
ST93-1325  . 

ST93-1326 
ST93-1327 
ST93-1328 
ST93-1329 
ST93-1330 
ST93-1331 


ST93-1332  ... 
ST93-1333  ... 
ST93-1334  ... 
ST93-1335  ... 
ST93-1336  ... 
ST93-1337  ... 
ST93-1338  ... 
ST93-1339  ... 
ST93-1340  ... 
ST93-1341  .. 
ST93-1342  .. 
ST93-1343  .. 
ST93-1344  .. 
ST93-1345  - 

ST93-1346  .. 

ST9^1347  .. 

ST93-1348  .. 

ST93-1349  .. 

ST93-1350  .. 

ST93-1351  .. 

ST93-1352  .. 

ST93-1353  . 

ST93-1354  . 

ST93-1355  . 

ST93-13Se  . 

ST93-1357  . 

ST93-1358  . 

ST93-13S9. 

ST93-1360  . 

ST93-1361  . 


Tmnaportat^saller 


NatunI  Gas  PA.  Co.  of 

America. 
Natural  Gas  PA.  Co   ol 

Amedca. 
Natural  Gas  PA.  Co.  of 

Amedca. 
Ozark  Gas  Transmission 

System. 
Ozark  Gas  Transmission 

System. 
OeIN  Gas  PipeUne  Corp 

OeM  Gas  Pipeline  Corp 
Delhi  Gas  Pipeline  Corp 

Delhi  Gas  Plpelirw  Corp 
DeIN  Gas  PipeHne  Corp 
DeM  Gas  Pipeline  Corp 
DeMGas  Pipeline  Corp 
Delhi  Gas  Pipeline  Corp 
OeIN  Gas  PipeMne  Corp 

Lone  Star  Gas  Co 


Recipient 


AquM  Energy  Marlteting 

Corp. 
American    Central    Gas 

Cos.,  Inc. 
Wisconsin   Natural  Gas 

Co. 
Centran  Corp 


Columbia    Gulf    Trans- 
mission Co. 

VHdng  Gas  Transmission 
Co. 

Channel  Industries  Gas 
Co. 

Ctiannel  Industries  Gas 
Co. 

VNng  Gas  Transmission 
Co. 

Vildr>g  Gas  Transmission 
Co. 

VMr^  Gas  Transmission 
Co. 

VNng  Gas  Transmission 
Co. 

Viking  Gas  Transmission 
Co. 

Viking  Gas  Transmission 
Co. 

Iroquois  Gas  Trans.  Sys- 
tem, LP. 

Iroquois  Gas  Trans.  Sys- 
tem, LP. 

Iroquois  Gas  Trans.  Sys- 
tem. LP. 

Iroquois  Gas  Trans.  Sys- 
tem. LP. 

Tennessee  Gas  Pipeline 
Co. 

Termessee  Gas  Pipeline 
Co. 

Tennessee  Gas  Pipeline 
Co. 

TarKiessee  Gas  Pipeline 
Co. 

Tennessee  Gas  Pipeline 
Co. 

Tennessee  Gas  Pipeline 
Co. 

Tennessee  Gas  Pipeline 
Co. 

Ttanacorrtinental  Gas  P/ 
LCorp. 

Transcontinental  Gas  PI 
LCorp. 

Transcontinental  Gas  P/ 
LCorp. 

Transcondriental  Gas  P/ 
LCorp. 

Transcontinental  Gas  PI 
LCorp. 

Transcontinental  Gas  P/ 
LCorp. 

Transcontinental  Gas  P/ 
LCorp. 

TransconUrMntal  Gas  PI 
LCorp. 


Bridgegas  U.S.A.,  Iik  .... 

Natural  Gas  PA.  Co.  ot 
America. 

Mm  PipeHne  Co 

Northern    Natural    Gas 

Co..  Inc. 
Aikia  Energy  Resources 
Northern  Natural  Gas  Co 
PhMlpsGas  Pipeline  Co 
United  Gas  Pipe  Line  Co 
Arkla  Energy  Resources 
Natural  Gas  PA.  Co.  of 

Amerk». 
Texas    Eastern    Trans- 
mission Co. 
Aquila  Energy  Marketing 

Corp. 
Great  Plains  Natural  Gas 

Co. 
THC  Pipeline  Co 


Anadarko  Trading  Co 
ANR  Pipeline  Co 


Date  Med 


Northern    States   Power 
Co. 

Wisconsin  Gas  Co 


City  of  Perham 

Mic^west  Gas 

Peoples  Natural  Gas  Co 

Brooklyn  imerstaie  Natu- 
ral Gas. 

Niagara  Mohawk  Power 
<5)rp. 

Kamine/Besicorp 
Cam>a9e  LP. 

Connecticut  Natural  Gas 
Corp. 

Pawtucket  Power  Assoc 


Entrade  Corp  

Commonwealth  Gas  Co 
North  Penn  Gas  Co 


Cincinnati  Gas  and  Elec- 
tric Co. 

Granite  State  Gas 
Trans..  Irx;. 

Essex  County  Gas  Co  ... 

CItyof  Shefcy  


Munk:ipal  Gas  Authority 

ofGA. 
Soultiwestem      Virginia 

Gas  Co. 
Alabama  Gas  Corpora- 

tlon-Clanton. 
Alabama   Gas  Corpora- 

tiorvThomaston. 
Hadson    Gas   Systems. 

Inc. 
TEJAS  Power  Cotp  


NGC  Transportatxxi,  Inc 


Part  284 
subpart 


11-25-92 

1 1-25-92 

11-25-92 

11-27-92 

11-27-92 

11-27-92 

11-27-92 
11-27-92 

11-27-92 
11-27-92 
11-27-92 
11-27-92 
11-27-92 
11-27-92 

11-27-92 

11-30-92 

11-30-92 

11-30-92 

11-30-92 

11-30-92 

11-30-92 

11-30-92 

11-30-92 

11-30-92 

11-30-92 

11-30-92 

11-30-92 

11-30-92 

11-30-92 

11-30-92 

11-30-92 

11-30-92 

11-30-92 

11-30-92 

11-30-92 

11-30-92 

11-30-92 

11-30-92 

11-30-92 

11-30-92 

11-30-92 

11-30-92 

11-30-92 

11-30-92 


&-S 

G-S 

8 

G-S 

&-S 

C 

C 
C 

C 
C 
C 
C 
C 
C 

C 

G-S 

B 

C 

Q-f 

G 

B 

G-S 

G-S 

B 

B 

G-S 

G-S 

G-S 

B 

G-S 

G-S 

G-S 

&-S 

B 

G-S 

G-S 

B 

G-S 

B 

B 

B 

G-S 

B 

B 


Est  max. 

daily 
quantity" 


50,000 
5.000 

30,000 
100,000 
100.000 

20.000 

10.000 
33,000 

20.000 
17.000 
375.000 
11.000 
3.150 
17,000 


Aff.  Y/A/ 
N*" 


50.000 

N 

13.400 

N 

7.841 

N 

75.000 

N 

20,000 

N 

206,448 

N 

30.800 

N 

6.445 

N 

655 

N 

1.096 

N 

3.127 

N 

11.600 

N 

51.000 

N 

14.200 

N 

10.000 

N 

15.000 

N 

11,500 

N 

9,439 

N 

5,000 

N 

42.000 

N 

15.200 

N 

5,172 

N 

50.000 

N 

87 

A 

5.850 

N 

3.460 

N 

270 

N 

61.050 

N 

130.000 

N 

3.040.000 

N 

Rata 

sch. 


F 

F 

F 

FA 

FA 

I 


Date  com- 
menced 


Proiedad 

tennination 

dale 


11-01-92 

11-01-92 

11-01-92 

11-07-92 

10-30-92 

11-12-92 

11-01-92 
10-30-92 

10-30-92 
11-12-92 
11-01-92 
11-01-92 
11-01-92 
11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-01-92 

11-03-92 

11-01-92 

11-02-92 

11-03-92 

11-01-9? 

11-09-92 

11-01-92 

08-1 1-«7 

08-01-87 

02-01-92 

02-01-92 

02-01-92 

07-10-92 

01-03-89 

04-30-90 


11-30-92 

03-31-93 

11-01-02 

Indef. 

Indef. 

Indel. 

Indef. 
Indef. 

Indef. 
Indef. 
Indef. 
Indef. 
Indef. 
Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

Indel. 

Indef. 

10-31-02 

10-01-92 

Indef. 

11-01-02 

10-31-93 

10-31-93 

10-31-93 

Indef. 

Indef. 

Indef. 

Indef. 

Indef. 

indef. 

Indef. 

Indef. 

Indef. 

Indef. 

01-31-11 

12-31-01 

12-31-01 

indef. 

Indef. 

Indef. 


STp3-1362 

STBS- 1363 

ST93-1364 
8163-1365 

ST93-1366. 


ST^8-1367  . 
ST93-1368 
ST93-1369 
ST63-1370 

ST)8-1371  . 

8163-1372 
ST63-1373  . 

ST6S-1374  . 
81^3-1375  . 

ST83-1376  . 

ST  13-1 377. 

ST63-1378  . 

ST63-1379  . 

ST$3-1380  . 

ST$3-13ai  . 
ST$3-13e2  . 
ST$3-1383  . 
ST93-1384 

STS3-1385  . 
ST93-1386  . 
ST 93-1 387  . 
8TJ3-1388  . 


8193-1389 


Transcontinental  Gas  PI 

LCoip. 
Transcontinental  Gas  P/ 

L  Cofp. 
Gulf  Energy  Pipeline  Co 
Northwest  Pipeline  Corp 

Northwest  Pipeline  Corp 

Northwest  Pipeline  Corp 
Northwest  Pipeline  Corp 
Northwest  Pipeline  Corp 
Northwest  Pipeline  Corp 

Northwest  Pipeline  Corp 

Northwest  Pipeline  Corp 
Northwest  Pipettne  Corp 

Northwest  Pipeline  Corp 
Mississippi  River  Trans. 

Corp. 
Colorado  interstate  Gas 

Co. 
Colorado  Interstate  Gas 

Co. 
Colorado  Interstate  Gas 

Co. 
Colorado  Interstate  Gas 

Co. 
Colorado  Interstate  Gas 

Co. 
Black  Martin  Pipeline  Co 
Northern  Natural  Gas  Co 
Northern  Natural  Gas  Co 
Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co 
Northern  Natural  Gas  Co 
Northern  Natural  Gas  Co 
Northern  Natural  Gas  Co 

Northern  Natural  Gas  Co 


NGC  Transportation,  Inc 
Union  Gas  Co 


ToinWine  Gas  Co 

Northwest    Natural   Gas 

Co. 
Cascade    Natural    Gas 

Corp. 

Utah  Gas  Service  Co 

Union  Pacific  Fuels,  Inc  . 

IGI  Resources.  Irv: 

Washington  Natural  Gas 

Co. 
Washington  Water 

Power  Co. 

City  of  Ellensburg  

Wyoming  Industnal  Gas 

Co. 

City  of  Enumclaw 

TEJAS  HydorcartJons  Co 

Montana  Power  Co 

City  of  Colorado  Springs 

Montana  Power  Co 

Coastal   Gas   Marketing 

Co. 
Grand  Valley  Gas  Co  .... 

Houston  Pipe  Line  Co. ... 

Midwest  Gas 

Rolfe  Municipal  Gas  

Iowa    Electric    Light    & 

Power  Co. 

City  of  Duluth 

City  of  Duluth 

ANR  Pipeline  Co 

Westbrook        Municipal 

Light  &  Power. 
Nebraska    Kpublic   Gas 

Agency. 


11-30-92 

11-30-92 

11-30-92 
11-30-92 

11-30-92 

11-30-92 
11-30-92 
11-30-92 
11-30-92 

11-30-92 

11-30-92 
11-30-92 

11-30-92 
11-30-92 

11-30-92 

11-30-92 

11-30-92 

11-30-92 

11-30-92 


11-30-92     B 


11-30-92 
11-30-92 
11-30-92 

11-30-92 
11-30-92 
11-30-92 
11-30-92 

11-30-92 


B 

B 

C 
G-S 

G-S 

G-S 
G-S 
G-S 
G-S 

G-S 

G-S 
G-S 

G-S 
G-S 

B 

B 

B 

B 

&-S 


G-S 
G-S 
B 

G-S 
G-S 
G-S 
8 


Est  max. 

daiiy 
quantity** 


3,040,000 

3,000 

10,000 
242,922 

179,068 

6,433 

20,000 

113,024 

230,797 

146.532 

6,000 
2,750 

2,572 
100.000 

15,000 

33,340 

10.000 

10,000 

10,000 

10.000 

950 

72 

20.00 

3,000 

3.000 

86,512 

203 

124 


F/l 
F/I 
F/l 

F/I 
F/l 
F/l 
F/l 

F/l 


Oateoom- 
manced 


04-03-92 

08-01-91 

11-01-92 
11-01-82 

11-01-92 

11-01-92 
11-01-92 
11-01-82 
11-01-92 

11-01-92 

11-01-92 
11-01-92 

11-01-92 
02-27-92 

11-01-92 

11-01-92 

11-01-92 

11-<»-92 

11-01-92 

10-29-92 
11-01-92 
11-01-82 
11-01-82 

11-01-92 
11-01-92 
11-01-92 
11-01-82 

11-01-92 


Protected 

tentMnation 

date 


Indel. 

Indet. 

IfKtef. 
IrKtel. 

Indel. 

Indel. 
mdel. 
indal. 
Indel. 

mdel. 

Indel 
Indel. 

mdel. 
Indel. 

indal. 

09-30-96 

Indel. 

Indel. 

mdel. 

mdet. 
10-31-95 
mdel. 
Indel. 

mdel. 
Indel. 
mdel. 
Indflt. 

Indel. 


•fcct^e  o)  iiansactions  cJoes  nd  constitute  a  deiermination  thai  tllngs  comply  with  commission  regulations  ir>  accoraance  with  order  ^4o.  ♦se  <final  rule  and  noHca  raau«sttno  iuocMmgnM 
ccmrnents.  50  FR  42.373.  iaia'85).  — «         -w  —»>• 


Estimated  majtimum  daily  volumes  includes  volumes  reported  by  the  Ijlmg  company  in  MI^TU.  MCF  and  DT 
>ttilialion  ol  reporting  company  to  entities  involved  in  the  transaction.  A    f  ■  mdreales  aWiliadon,  an  "A"  mdica 


indicates  marketing  affiliation,  and  ■  "N"  iridicatM  no  alfHiatkin. 


irRboc.  93-1238  Filed  1-19-93;  8;45  am) 

BILLING  CODE  6717-01-M 


[Docket  No.  RP92-1 65-009] 

Trunkline  Gas  Co.;  Proposed  Changes 
in  FERC  Gas  Tariff 

)anuai7  13,  1993. 

Take  notice  that  Trunkline  Gas 
Company  (Trunkline)  on  January  8, 
1992  tendered  for  filing  the  following 
tariff  sheet  to  is  FERC  Gas  Tariff. 
Original  Volume  No,  1: 

Fifteenth  Revised  Sheet  No.  21-F 

Trunkline  proposes  that  this  tariff 
sheet  become  effective  November  1, 
1992. 

Trunkline  states  that  this  tariff  sheet 
was  inadvertently  omitted  fi-om 
Trunkline's  tariff  filing  on  October  1, 
1992  in  the  above-referenced 
proceeding. 


Trunkline  states  that  copies  of  this 
filing  are  being  mailed  to  Trunkline's 
jurisdictional  customers,  interested  state 
commissions  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  January  21, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 


on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[PR  Doc.  93-1236  Filed  l-l»-93;  8:45  am) 

BILUNG  CODE  6717-01-M 

[Docket  No.  TQ93-2-31-001] 

Arkia  Energy  Resources;  Filing  of 
Revised  Tariff  Sheets  In  Compliance 
With  Commission  Order 

January  13,  1993. 

Take  notice  that  on  January  7, 1993, 
Arkla  Energy  Resources  (AER),  a 
division  of  Arkla,  Inc.,  tendered  for 
filing  six  copies  of  the  following  revised 
tariff  sheets  to  become  effective  January 
1,1993: 

Rate  Schedule  No.  G-2 

Second  Revised  Volume  No.  1 
First  Revised  Substitute  Fifteenth  Revised 
Sheet  No.  11 
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Bate  Schedule  No.  CD 

Second  Revised  Volume  No.  1 
First  Revised  Substitute  Fifteenth  Revised 
Sheet  No.  16 

AER  states  that  the  above  tariff  sheets 
are  being  filed  in  compliance  with  the 
Commission's  order  dated  December  23. 
1992  in  AER's  quarterly  PGA  effective 
January  1, 1993,  to  reflect  revised 
pagination  and  corrections  to  the 
current  adjustments  for  the  overrun/ 
deficiency  rates.  AER  also  states  that  the 
tariff  sheets  contain  no  change  in  total 
rates. 

AER  states  that  copies  of  the  filing  is 
being  mailed  to  the  customers  served 
under  AER's  jurisdictional  Rate 
Schedules  and  other  interested  parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedures.  18 
CFR  385.211.  All  such  protests  should 
be  filed  on  or  before  January  21, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  93-1237  Filed  1-19-93;  8:45  am) 

MLUNC  COOC  triT-OI-M 


[Docket  No.  ER93-286-000] 
Consumers  Power  Co.;  Filing 

January  13, 1993. 

Take  notice  that  on  December  18. 
1993.  Consumers  Power  Company 
(Consumers]  tendered  for  filing  a  Notice 
of  Termination  of  Consumers'  FERC 
Electric  Rate  Schedule  No.  60. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
Jaituary  22, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Loia  D.  Caahell, 

Secretary. 

[FR  Doc.  93-1241  Filed  1-19-93;  8:45  am] 

BHUNQ  COOE  C717-01-M 

[Doctot  No.  ER9a-11 4-000] 
Montana  Power  Co.;  Filing 

January  13, 1993. 

Take  notice  that  on  December  11. 
1993.  the  Montana  Power  Company 
(Montana)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13  an 
Amendment  No.  1  to  its  original  filing 
of  a  Transmission  Agreement  executed 
by  the  United  States  of  America. 
E)epartment  of  Energy  acting  by  and 
through  the  Bonneville  Power 
Administration  and  Montana  Intertie 
Users  (Colstrip  Project).  This 
Amendment  No.  1  provides  additional 
information  requested  by  Commission 
staff. 

Copies  of  the  filing  were  served  upon 
the  Bonneville  Power  Administration, 
PacifiCorp,  Portland  General  Electric 
Company.  Puget  Sound  Power  &  Light 
Company  and  The  Washington  Water 
Power  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of  . 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  22, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  93-1242  Filed  1-19-93;  8;45  am] 

BttJJNQ  COOC  STir-OI-M 

[Docket  No.  ER93-293-000] 

Norttwm  States  Power  Company 
(Minnesota);  Filing 

Janauary  13, 1993. 

Take  notice  that  on  December  23, 
1992,  Northern  States  Power  Company 
(Minnesota)  (NSP)  tendered  for  filing  a 
Facilities  Agreement  Between  NSP  and 


the  Water.  Light  and  Power  Commission 
of  the  City  of  East  Grand  Forks, 
Minnesota  (City).  NSP  Rate  Schedule 
FERC  No.  387.  The  Facilities  Agreement 
will  replace  the  transmission  service 
portion  of  the  Resale  Agreement,  and 
sets  forth  the  terms  and  conditions  and 
rates  for  service  to  the  City  for  the 
period  January  1, 1993  to  December  31, 
2012. 

NSP  requests  that  the  Facilities 
Agreement  be  accepted  for  filing 
effective  January  1, 1993,  and  requests 
waiver  of  the  Commission's  notice 
requirements  in  order  for  the  Agreement 
to  be  accepted  for  filing  on  the  date 
requested. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
January  26, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  93-1243  Filed  1-19-93;  8:45  am] 

MIXING  COOC  SriT-OI-M 


[Docket  No.  TQ93-4-1 7-000] 

Texas  Eastern  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

January  13, 1993. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  January  8, 1993,  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1,  six  copies 
of  the  tariff  sheets  listed  on  Appendix 
A  to  the  filing. 

The  proposed  effective  date  of  these 
revised  tariff  sheets  is  January  8, 1993. 

Texas  Eastern  states  that  these  tariff 
sheets  are  being  filed  pursuant  to 
section  23,  Purchased  Gas  Cost 
Adjustment  contained  in  the  General 
Terms  and  Conditions  of  Texas 
Eastern's  FERC  Gas  Tariff  and  pursuant 
to  Order  No.  483  issued  November  10, 
1987  in  Docket  No.  RM86-14.  As 
contemplated  in  Docket  No.  RM8&-14 
and  Order  No.  483,  this  fiUng 
constitutes  an  out-of-cycle  PGA  rate 


increase.  Texas  Eastern  states  that  in 
compliance  with  §  154.308(b)(2)  of  the 
Commission's  Regulations,  a  report 
containing  detailed  computations  for 
the  derivation  of  the  current  adjustment 
to  be  applied  to  Texas  Eastern's  effective 
rates  is  enclosed  in  the  format  as 
prescribed  by  FERC  Form  No.  542-PGA 
(Revised)  and  FERC's  "Notice  of  Criteria 
for  Accepting  Electronic  PGA  Filings," 
dated  April  12,  1991. 

Texas  Eastern  states  that  the  change 
proposed  in  this  out-of-cycle  PGA  filing 
is  a  commodity  sales  rat$  increase  from 
Texas  Eastern's  November  1, 1992, 
quarterly  PGA,  which  was  filed  on 
October  1, 1992,  in  Docket  No.  TQ93- 
2-17,  of  $2.0505/dth.  The  proposed 
sales  rate  increase  is  based  upon  the 
change  in  Texas  Eastern's  projected  unit 
cost  of  purchased  gas  for  the  twenty- 
four  day  period  beginning  January  8, 
1993,  and  ending  January  31, 1993.  and 
is  necessitated  by  the  "after-market" 
phenomenon  discussed  in  Texas 
Eastern's  December  31, 1992.  flex  filing 
in  Docket  No.  TF93-2-17  (the  December 
31  filing).  In  particular,  Texas  Eastern 
noted  in  its  December  31  filing  that  it 
had  in  the  past  experienced  sales  losses 
to  third  parties,  due  to  Texas  Eastern's 
status  as  a  regulated  merchant  that  is 
required  by  the  Commission's  PGA 
regulations  to  file  its  rates,  and  that  the 
December  31  filing  might  be  effective  for 
a  very  short  period  of  time.  The 
December  31  flex  filing  was  submitted 
in  order  to  reflect  more  closely  Texas 
Eastern's  actual  cost  of  purchased  gas  in 
accordance  with  the  policies  announced 
by  the  Commission  in  Order  Nos.  483 
and  483-A,  and  numerous  PGA 
decisions  since  issuance  of  such  orders. 
However,  "after-market"  spot  gas  prices 
indeed  undercut  Texas  Eastern's  filed 
PGA  rate  and  caused  Texas  Eastern  to 
lose  sales  to  third  parties.  Texas 
Eastern's  average  daily  sales  level  to 
date  for  January  1993  is  approximately 
90  Mdth/d.  The  deterioration  of  Texas 
Eastern's  sales  increased  the  proportion 
of  "must-take"  gas  as  a  percentage  of 
total  purchases.  Since  Texas  Eastern's 
"must  take"  gas  is,  generally,  higher 
priced,  Texas  Eastern's  VVACOG  has 
increased  as  a  result. 

Texas  Eastern  states  that  the 
continued  deterioration  of  Texas 
Eastern's  sales  also  highlights  the  need 
for  Texas  Eastern's  contract  assignment 
program,  described  more  fully  in  Texas 
Eastern's  annual  PGA  filing  made  in 
Docket  No.  TA93-1-17  on  December  2, 
1992,  as  a  cost  mitigation  measure.  As 
stated  in  the  Etecember  2  filing,  Texas 
Eastern's  contract  assignment  program 
is  a  means  of  mitigating  somewhat  the 
unpredictable  and  significant  daily  and 
monthly  swings  between  sales  and 


transportation  that  are  primarily  due  to 
lower-priced  spot  gas  available  to  the 
market.  Texas  Eastern  believes  that  its 
contract  assignment  program  is  the  most 
effective  means  of  minimizing  Texas 
Eastern's  take-or-pay  buydown  costs 
associated  with  the  assigned  contracts. 
As  stated  in  the  December  2  filing, 
contract  assignment  costs  will  be 
recovered  by  Texas  Eastern  pursuant  to 
mechanisms  consistent  with  Order  No. 
636. 

Texas  Eastern  states  that  copies  of  its 
fiUng  have  been  served  on  all 
Authorized  Purchasers  of  Natural  Gas 
irom  Texas  Eastern  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  vdth  the  Federal 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
January  21, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  a  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Loit  D.  Cuhell, 
Secretary. 
IFR  Doc.  93-1235  Filed  1-19-93;  8:45  ami 

BILLING  CODE  f717-01-M 


United  Gas  Pipe  Line  Co.,  Request 
Under  Blanket  Authorization 

[Docket  No.  CP93-1 50-000] 

January  11, 1993. 

Take  notice  that  on  January  7, 1993, 
United  Gas  Pipe  Line  Company 
(United),  P.  O.  Box  1478,  Houston. 
Texas  77251-1478,  filed  in  Docket  No. 
CP93-1 50-000  a  request  pursuant  to 
§§157.205  and  157.211(a)(2)  of  the 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  install  a  meter 
station  and  communication  equipment 
to  enable  United  to  transport  natural  gas 
to  serve  United  Gas  Services  Company 
(UGS),  under  United's  blanket 
certificate  issued  in  Docket  No.  CP82- 
430-000  pursuant  to  section  7  of  the 
Natural  Gas  Act  imder  United's  FTS 
Rate  Schedule,  all  as  more  fully  set  forth 
in  the  request  on  file  with  the 
Commission  and  open  for  public 
inspection. 

united  states  that  it  is  authorized  to 
provide  natural  gas  transportation 


service  to  UGS  under  a  transportation 
agreement  dated  December  19, 1990. 
United  further  states  that  the  service 
provided  to  UGS  would  be  interruptible 
and  would  therefore  have  no  impact  on 
United's  curtailment  plan. 

United  further  states  it  will  revise, 
construct  and  operate  the  proposed 
facilities  in  compUance  with  18  CFR, 
part  157,  subpart  F,  and  that  the 
proposed  activities  will  not  affect 
United's  ability  to  serve  its  other 
existing  customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  O.  Cuhell. 
Secretary. 
IFR  Doc.  93-1239  Filed  1-19-93;  8:45  am] 

BILUNG  CODE  «n7-01-M 


Office  of  Energy  Research 

High  Energy  Physics  Advisory  Panel; 
Renewal 

Pursuant  to  section  14(a)(12)(A)  of  the 
Federal  Advisory  Committee  Act  and  in 
accordance  with  title  41  of  the  Code  of 
Federal  Regulations,  §  101-6.1015,  and 
following  consultation  with  the 
Committee  Management  Secretariat, 
General  Services  Administration,  notice 
is  hereby  given  that  the  High  Energy 
Physics  Advisory  Panel  (HEPAP)  has 
been  renewed  for  a  2-year  period 
beginning  in  January  1993.  The  Panel 
will  continue  to  provide  advice  to  the 
Secretary  of  Energy,  through  the 
Director,  Office  of  Energy  Research,  on 
long-range  planning  and  priorities  in  the 
national  high  energy  physics  program, 
including  Superconducting  Super 
Collider  activities. 

The  renewal  of  the  HEPAP  has  been 
determined  essential  to  the  conduct  of 
the  Department's  business  and  in  the 
public  interest  in  connection  writh  the 
performance  of  duties  imposed  upon  the 
Department  of  Energy  by  law.  The  Panel 
will  continue  to  operate  in  acccmlance 


5390 


Federal  Register  /  Vol.  58,  No.  12  /  Thursday,  January  21,  1993  /  Notices 


with  the  provisions  of  the  Federal 
Advisory  Committee  Act,  the 
Department  of  Energy  Organization  Act 
(Pub.  L.  95-91),  and  rules  and 
regulations  issued  in  implementation  of 
those  Acts. 

Further  information  regarding  this 
Panel  may  be  obtained  from  Rachel 
Murphy  at  (202)  586-3279. 

Issued  in  Washington,  DC  on  January  14, 
1993. 

Marcia  L.  Morris, 

Deputy  Advisory  Committee,  Management 
Officer. 
iFR  Doc.  93-1327  Filed  1-19-93;  8:45  am) 

ULUNG  CODE  •450~01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4553-«] 

Open  Meeting  of  the  Environmental 
Financial  Advisory  Board  (EFAB)  on 
Februarys,  1992 

The  Environmental  Protection 
Agency's  (EPA)  Environmental 
Financial  Advisory  Board  (EFAB)  will 
hold  an  open  meeting  of  the  full  Board 
on  Tuesday,  February  9, 1992  from  9 
a.m.  to  4  p.m.  the  Meeting  will  be  held 
at  the  Radisson  Park  Terrace  Hotel 
located  at  1515  Rhode  Island  Avenue 
NW.,  Washington,  DC. 

EFAB  is  chartered  with  providing 
authoritative  analysis  and  advice  to  the 
EPA  Administrator  on  environmental 
finance.  This  meeting  will  address 
important  financing  issues  related  to 
ensuring  environmental  progress  and 
economic  revitalization.  The  Board's 
committees  will  proceed  with  work 
examining:  Ways  to  finance 
environmental  facilities  in  communities 
on  the  U.S./Mexican  border; 
development  and  implementation  of 
university-based  Environmental  Finance 
Centers;  and  methods  for  integrating 
risk  and  finance  considerations  to 
improve  environmental  decision- 
making. 

The  meeting  will  be  open  to  the 
public,  but  seating  is  limited.  For 
further  information,  please  contact 
Joanne  Lynch,  U.S.  EPA  on\(202)  260- 
1459. 


n\f202 


Dated:  January  12. 1993. 
John  J.  Sandy, 

Director,  Resource  Management  Division. 
IFR  Doc.  93-1334  Filed  1-19-93;  8:45  am) 
BILUNG  CODE  «M-aO-M 


[OPF>-00347;  FRL-418S-8] 

State  RFRA  Issues  Research  and 
Evaluation  Group  (SFIREG)  Worldng 
Committee  on  Ground  Water 
Protection  and  Pesticide  Disposal; 
Open  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  The  State  FIFRA  Issues 
Resparch  and  Evaluation  Group 
(SFIREG)  Working  Committee  on 
Ground  Water  Protection  and  Pesticide 
Disposal  will  hold  a  2-day  meeting, 
beginning  on  January  28, 1993,  and 
ending  on  January  29, 1993.  This  notice 
announces  the  location  and  times  for 
the  meeting  and  sets  forth  tentative 
agenda  topics. 

DATES:  The  SFIREG  Working  Committee 
on  Ground  Water  Protection  and 
Pesticide  Disposal  will  meet  on 
Thursday,  January  28,  1993  from  8:30 
a.m.  to  5  p.m.  and  on  Friday,  January 
29, 1993  beginning  at  8:30  a.m.  and 
adjourning  at  approximately  noon. 

ADDRESSES:  The  meeting  will  be  held  at: 
DoubleTree  Hotel  National  Airport  - 
Crystal  City,  300  Army-Navy  Drive, 
Arlington,  Virginia,  (703)  892-4100. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
Mail:  Shirley  M.  Howard,  Office  of 
Pesticide  Programs  (H7506C), 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
room  1109,  Crystal  Mall  No.  2. 1921 
Jefferson  Davis  Highway,  Arlington, 
Virginia,  (703)  305-7371. 

SUPPLEMENTARY  INFORMATION:  The 
tentative  agenda  of  the  SFIREG  Working 
Committee  includes  the  following: 

1.  Reports  from  the  SFIREG  Working 
Committee  Members  on  State  Ground 
Water  Protection  &  Pesticide  Disposal 
projects. 

2.  Update  on  FIFRA  Section  19 
(0(2). 

3.  EKscussion  on  the  Bulk 
Containment  Policy  Questions  & 
Answers  Document. 

4.  Status  of  Draft  Questions  & 
Answers  Document  on  Ground  Water 
Protection. 

5.  Status  of  Comprehensive  State 
Ground  Water  Protection  Program 
Working  Committee. 

6.  Other  topics  as  appropriate. 
Dated:  )anuary  13, 1993. 

Susan  H.  Wayland, 

Acting  Director,  Office  of  Pesticide  Programs. 

IFR  Doc.  93-1364  Filed  1-19-93;  8:45  am) 
BILUNO  CODE  t6«0-S0-F 


[OPP-00336;  FRL-4077-2J 

Proposed  Residue  Chemistry 
Guldelir>es;  Notice  of  Availability  and 
Request  for  Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability,  request 
for  comments. 

SUMMARY:  This  notice  announces  the 
availability  of  and  requests  comments 
on  two  proposed  guidelines:  (1) 
Guidelines  for  the  Collection  of  Residue 
Data  for  Acutely  Toxic  Pesticides,  and 
(2)  Guidelines  for  the  Use  of  Anticipated 
Residues  in  Dietary  Exposure 
Assessment.  These  guidehnes  are  being 
proposed  as  supplemental  guidance  to 
Subdivision  O  of  the  Pesticide 
Assessment  Guidelines,  which  provides 
guidance  for  registrants  in  the  conduct 
of  tests  to  support  registration  of 
pesticides  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  as 
amended  (FIFRA). 

DATES:  Comments  must  be  received  by 
March  22. 1993. 

ADDRESSES:  Copies  of  these  proposed 
guidelines  may  be  obtained  from  the 
Pesticide  Docket,  Office  of  Pesticide 
Programs,  Public  Response  and  Program 
Resources  Branch,  room  1132,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA  22202,  (703)  305-5805. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
Guidelines  for  the  Collection  of  Residue 
Data  for  Acutely  Toxic  Pesticides 
contact  by  mail:  Joel  Garbus,  Health 
Effects  Division  [H7509C1,  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person  or  by 
telephone:  room  805B,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arhngton,  VA  (703)  305-5405. 
For  Guidelines  for  the  Use  of 
Anticipated  Residues  in  Dietary 
Exposure  Assessment,  contact  by  mail: 
Michael  S.  Metzger,  Health  Effects 
Division  [H7509C],  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  In  person  or  by  telephone: 
room  816G,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
(703) 305-5883. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  EPA  requires 
registrants  and  applicants  for 
registration  of  food  use  pesticides  to 
provide  information  concerning  the 
amount  of  pesticide  residue  found  in  or 
on  agricultural  commodities.  These  data 
are  used  to  ensure  that  pesticides  do  not 
pose  unreasonable  risks  to  human 
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health.  Specific  data  requirements  for 
food-use  pesticides  are  codified  in  40 
CFR  158.240.  and  guidelines  for  the 
conduct  of  these  studies  are  made 
available  through  the  National 
Technical  Information  Service  (NTIS). 
This  notice  announces  the  availability 
of,  and  requests  comments  on,  two 
proposed  guidelines — Guidelines  for  the 
Collection  of  Residue  Data  for  Acutely 
Toxic  Pesticides  and  Guidelines  for  the 
Use  of  Anticipated  Residues  in  Dietary 
Exposure  Assessment.  These  new 
guidelines  will  complement  existing 
guidelines  and  will  lead  to  a  more 
formal  and  uniform  approach  to 
assessing  both  short  and  long-term 
dietary  health  risk. 

The  proposed  acute  residue  data 
collection  guideline  is  a  portion  of  the 
overall  scheme  that  EPA  has  been 
developing  over  the  past  few  years  to 
evaluate  the  potential  for  health  risk 
from  short-term  dietary  exposure. 
Current  Agency  guidelines  are  designed 
to  address  residue  levels  in  or  on 
composite  samples  (i.e.,  samples 
consisting  of  many  individual  items  of 
one  commodity,  such  as  several 
potatoes).  The  proposed  guidelines  will 
enhance  EPA's  ability  to  evaluate  acute 
risks  by  outlining  procedures  for 
obtaining  and  assessing  residue. levels  in 
individual  serving  sizes  of  food 
commodities.  The  Agency  is  concerned 
about  the  potential  for  dietary  risks  from 
single  servings  of  food  containing 
unusually  high  levels  of  residues. 
Although  there  is  reason  to  believe  that 
such  risks  are  generally  limited,  EPA  is 
working  to  develop  a  science-based 
regulatory  scheme  to  assess  the 
potential  fof  such  risks.  In  order  to 
accomplish  this,  EPA  needs  to  know  the 
range  of  residues  likely  to  be  present  in 
a  single  serving  and  the  levels  of  dietary 
exposure  that  cause  acute  toxicity  i.e., 
the  minimum  amount  of  residue  that 
would  cause  an  adverse  effect  from 
consumption  in  a  single  serving. 

These  studies  will  not  be  required  in 
all  cases.  The  Agency  will  establish 
criteria  for  classifying  a  pesticide  as  an 
acute  toxicant,  and  will  establish  data 
requirements  and  procedures  for 
quantifying  minimum  acute  toxicity 
levels.  Internal  procedures  are  being 
developed  to  identify  and  prioritize 
those  pesticides  that  should  be  tested  in 
this  way  and  to  deal  with  acute  dietary 
risk  in  a  systematic  manner.  The 
Guidelines  for  the  Collection  of  Residue 
Data  for  Acutely  Toxic  Pesticides  will 
describe  for  registrants  and  applicants 
how  to  conduct  studies  to  generate  data 
to  determine  potential  short-term 
exposure  to  pesticides  with  acute 
♦oxicological  effects.  The  Agency  will 
ontinue  to  seek  public  participation  ^i 


all  fiacets  of  the  development  of  this 
approach. 

The  Guidelines  for  the  Use  of 
Anticipated  Residues  in  Dietary 
Exposure  Assessment  discuss  estimating 
pesticide  residues  in  food  at  the  time  of 
consumption.  The  guidelines  address  a 
number  of  subjects  which  have  bearing 
on  the  assessment  of  potential  dietary 
exposure  including  the  use  of  existing 
residue  data,  pesticide  usage 
information,  statistical  considerations, 
movement  of  commodities  in 
commerce,  and  generation  of  data  for 
anticipated  residue  determination. 
These  criteria  are  currently  being  used 
by  the  Agency  on  a  case-by-case  basis  in 
performing  dietaiy  risk  assessments. 
The  Agency  wishes  to  establish  a 
standard  approach  for  estimating  dietary 
risk. 

These  proposed  guidelines  will  be 
reviewed  by  the  FIFRA  Scientific 
Advisory  Panel,  an  independent  panel 
of  experts  required  under  FIFRA  section 
25(d),  following  receipt  and 
incorporation,  as  appropriate,  of  public 
comments  and  then  published  in  final 
form  as  addenda  to  Subdivision  O 
(Residue  Chemistry)  of  the  Pesticide 
Assessment  Guidelines  within  the  next 
fiscal  year.  These  guidelines  will 
enhance  the  ability  of  pesticide 
registrants  to  plan,  estimate  costs,  and 
design  studies  that  EPA  will  likely 
require. 

Dated:  December  21. 1992. 
Douglas  D.  Campt, 

Director,  Office  of  Pesticide  Programs. 
IFR  Doc.  93-1335  Filed  1-19-93;  8:45  am) 
BILUNO  COOE  asKSO-r 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Applications  for  Consolidated  Hearing; 
Channel  35,  Jacksonville,  NC 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  fcr  a  new  commercial 
television  station  to  operate  on  Channel 
35.  Jacksonville,  North  Carolina. 


Applicant,  city,  and 
state 

File  No. 

MM 

Docket 

No. 

A.  Local  Television 
Associates,  inc.; 
Jacksonville,  NC. 

B.  Charles  Rtzgef- 
ald:  JacksonviUe, 
NC. 

C  Webber/Moore 

BPCT-911106KF 
BPCT-920114KF 
BPCT-920114KG 

92-309 

Broadcasting 
Company  Limited 
PartnersMp:  Jack- 
sonvHte,  NC. 

2.  Pursuant  to  section  309(e)  of  the 
Commimications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the 
issues  whose  headings  are  set  forth 
below.  The  text  of  each  of  these  issues 
has  been  standardized  and  is  set  forth  in 
its  entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 


iMuehaadkig 

ApplicanK.) 

FAA „ 

B 

Comparatlv* 

Ultlmaie  -•• 

A-C 
A-C 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  test 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (room  230).  1919  M 
Street  NW.,  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  Downtown  Copy  Center, 
1919  M  Street  NW..  room  246, 
Washington,  DC  20037.  Telephone  No. 
(202)  452-1422. 
BartMira  A.  Kreisman, 
Chief.  Video  Services  Division,  Mass  Media 
Bureau. 
[PR  Doc.  93-1280  Filed  1-1^93;  8:45  am) 

BILLING  COOE  ITIS-OI-M 


Applications  for  Consolidated  Hearing; 
Channel  46,  Panama  City  Beach,  FL 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  commercial 
television  station  to  operate  on  Channel 
46,  Panama  City  Beach,  Florida. 


Applicant,  city,  and 
state 

File  No. 

Docket 
No. 

A.  Sunkissed 
Broa<lca  sting. 
Inc.;  Panama  CHy 
Beach,  FL. 

B.  Beach  TV  Prop- 
erties, Inc.;  Par>- 
ama  Ctty  Beach, 
FL. 

BPCT-910617KE 
BPCT-910815KE 

92-307 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the 
issues  whose  headings  are  set  forth 
below.  The  text  of  each  of  these  issues 
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has  been  standardized  and  is  set  forth  in 
its  entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29. 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 


Issue  heading 

App*cant(s) 

Cornparative 

Ultimale 

A&B 
A&B 

3.  If  there  is  any  non-standardized 
issue(s]  in  this  proceeding,  the  full  test 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (room  230).  1919  M 
Street  NVV.,  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  Downtown  Copy  Center, 
1919  M  Street  NW.,  room  246, 
Washington,  DC  20037.  Telephone  No. 
(202) 452-1422. 
Barbara  A.  Kreisman, 

Chief,  Video  Services  Divisions,  Mass  Media 
Bureau. 

jFR  Doc.  93-1292  Filed  1-19-93;  8:45  ami 

BILLING  COOe  C712-01-M 


Applications  for  Consolidated  Hearing; 
Channel  54,  Slidell,  LA 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  commercial 
television  station  to  operate  on  Channel 
54,  Slidell,  Louisiana. 


Applicant,  city,  and 
state 

File  No. 

MM 

Docket 
No. 

A.  Caroline  K. 
Powiey  d/b/a  Un^ 
com  Slide;  Shdell. 
LA. 

B.  Trudy  M  Mtcri- 

BPCT-900518KO 
BPCT-900726KG 

92-308 

eil;  Slidell.  LA. 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the 
issues  whose  headings  are  set  forth 
below.  The  text  of  each  of  these  issues 
has  been  standardized  and  is  set  forth  in 
its  entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29, 1986. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 


Issue  heading 

Applicant!  s) 

FAA 

A 

Envlronniental  Impact 

A 

Comparative 

Ultimate 

A&B 
A&B 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  test 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
Appendix  to  this  Notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (room  230).  1919  M 
Street  NW..  Washington,  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor,  Downtown  Copy  Center, 
1919  M  Street  NW.,  room  246, 
Washington,  DC.  20037.  Telephone  No. 
(202) 452-1422. 
Barbara  A.  Kreisman, 

Chief,  Video  Services  Division,  Mass  Media 
Bureau. 

iFR  Doc.  93-1293  Filed  l-l«-93:  8;45  ami 

BiLUNG  COOE  6712-01-U 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed;  City  of  Oakland,  et 
at. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect. and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC,  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington.  DC  20573.  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

/Agreement  No.:  224-200087-005. 

Title:  Oakland/Maersk  Pacific 
Terminal  Agreement. 

Parties: 

City  of  Oakland 

Maersk  Pacific  Ltd. 

Synopsis:  The  amendment  reflects  an 
adjustment  in  certain  fees  and  charges 
assessed  under  the  Agreement. 

Agreement  No.:  224-200671-001. 

Title:  Port  of  Seattle/Distribution  and 
Auto  Service.  Inc.  Terminal  Agreement. 

Parties: 


The  Port  of  Seattle  ("Port") 

Distribution  and  Auto  Service,  Inc. 

Synopsis:  The  modification  provides 
for  the  Port  to  increase  the  lease 
premises  for  Distribution  and  Auto 
Service,  Inc..  from  40  acres  to  fifty  acres 
and  to  make  the  necessary  adjustments 
in  the  rental  payments  for  the  acreage 
increases. 

A^reememt  No.:  203-011398. 

Titye;  Nippon  Yusen  Kaisha.  Kapag 
Lloyd.  A.G.,  and  Neptune  Orient  Lines, 
Ltd.  Far  East/United  States/North 
Europe  Spade  Charter  and  Sailing 
Agreement. 

Parties: 

Nippon  Yusen  Kaisha 

Hapag  Lloyd,  A.G. 

Neptune  Orient  Lines,  Ltd. 

Synopsis:  The  proposed  Agreement 
permits  the  parties  to  charter  and 
subcharter  space  among  themselves, 
coordinate  sailings  and  agree,  on  a 
voluntary  basis,  on  rates  and  service 
contracts  in  the  trade  (1)  between  ports 
and  points  in  the  Far  East  and  ports  and 
points  in  the  U.S.  Atlantic,  Gulf  and 
Pacific  Coasts  (including  Alaska)  and  (2) 
between  ports  and  points  in  North 
Europe  and  ports  and  points  in  the  U.S. 
Atlantic,  Gulf  and  Pacific  Coasts 
(including  Alaska). 

Dated:  January  14, 1993. 

By  Order  of  the  Federal  ManHme 
Ccmmission. 

loseph  C.  Polking, 

Secretary. 

IFR  Doc.  93-1302  Filed  1-19-93;  8  45  am) 

BILUNG  COOE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Citizens  Bancshares  Company; 
Formations  of;  Acquisitions  by;  and 
Merger  of  Bank  Holding  Companies; 
Correction 

This  notice  corrects  a  previous 
Federal  Register  notice  (FR  Doc.  92- 
29998)  published  at  page  58805  of  the 
issue  for  Thursday,  December  10, 1992. 

Under  the  Federal  Reserve  Bank  of 
Kansas  City  heading,  the  entry  for 
Citizens  Bancshares  Company  is  revised 
to  read  as  follows: 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

1.  Citizens  Bancshares  Company, 
Chillicothe.  Missouri;  to  acquire  100 
percent  of  the  voting  shares  of 
Blackwater  Bancshares,  Inc., 
Blackwater,  Missouri,  and  thereby 
indirectly  acquire  Farmers  Stock  Bank, 
Blackwater,  Missouri. 

Comments  on  this  application  must 
be  received  by  February  4. 1993. 
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Board  of  Governors  of  the  Federal 
Reserve  System,  January  13, 1993. 
lennifer ).  (ohnson, 

Associate  Secretary  of  the  Board.         j     -]    ^ 
|FR  Doc.  93-1312  Filed  1-19-93:  8:45  ami 

BILUNG  CODE  e210-01-F 

M.E.  Black  Dunklin,  et  al.;  Change  In 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  February  4, 1993. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  M.E.  Black  Dunklin.  Pine  Bluff, 
Arkansas,  to  acquire  an  additional  7.25 
percent  for  a  total  of  34.93  percent;  M.E. 
Black  Farms.  Inc.,  Pine  Bluff,  Arkansas, 
to  acquire  20.0  percent;  George  H. 
Dunklin,  Jr.,  Humphrey,  Arkansas,  to 
acquire  an  additional  3.48  percent  for  a 
total  of  4.02  percent;  and  Deborah  D. 
Tipton,  Memphis,  Tennessee,  to  acquire 
an  additional  3.48  percent  for  a  total  of 
3.89  percent  of  the  voting  shares  of 
Banc^ares  of  West  Memphis,  Inc.,  West 
Memphis,  Arkansas,  and  thereby 
indirectly  acquire  Bank  of  West 
Memphis,  West  Memphis,  Arkansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  13, 1993. 
Jennifer  I.  lohnson. 
Associate  Secretary  of  the  Board. 
IFR  Doc.  93-1313  Filed  1-19-93:  8:45  am) 

BILUNG  CODE  6210-01-f  ; 


Mid  Am,  Inc.,  et  al.;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225  14  of  the  Board's  Regulation  Y  (12 


CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
16,  1993. 

A.  Federal  Reserve  Bank  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  Mid  Am,  Inc..  Bowling  Green,  Ohio; 
to  acquire  100  percent  of  the  voting- 
shares  of  a  national  banking  assocation 
to  be  named,  and  to  be  located  in  Xenia, 
Ohio. 

B.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond.  Virginia  23261: 

1.  NationsBank  Corporation. 
Charlotte,  North  Carolina,  Charter 
Bancshares,  Inc.,  Houston,  Texas,  and 
CBH.  Inc..  Wilmington.  Delaware;  to 
acquire  100  percent  of  the  voting  shares 
of  University  National  Bank.  Galveston, 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  13, 1993. 
Jennifier  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[PR  Doc.  93-1314  Filed  1-19-93;  8:45  am] 

BILUNG  CODE  (210-01-F 


Saban,  S.A.,  et  al.;  Notice  of 
Applications  to  Engage  de  novo  In 
Permissible  Nonbanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 


through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Such  activities  wil) 
be  conducted  worldwide. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  Ueu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  16, 1993. 

A.  Federal  Reserve  Bank  of  New 
York  (WilUam  L.  Rutledge,  Vice 
President)  33  Liberty  Street,  New  York. 
New  York  10045: 

J.  Saban,  S.A.,  Panama  City,  Panama, 
and  Republic  New  York  Corporation, 
New  York,  New  York;  to  engage  de  novo 
through  its  subsidiary.  Republic  Asset 
Management  Corporation,  New  York, 
New  York,  in  acting  as  investment  or 
financial  adviser  pursuant  to  § 
225.25(b)(4);  foreign  exchange  advisory 
and  transactional  services  pursuant  to  S 
225.25(b)(l7);  providing  investment 
advice  on  financial  futures  and  options 
on  futures  pursuant  to  §  225.25(b)(19); 
and  acting  as  a  futures  commission 
merchant  pursuant  to  §  225.25(b)(18)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  13. 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  93-1315  Filed  1-19-93;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

[File  No.  90a  33a3] 

Archer  DanMs  Midland  Company; 
Proposed  Content  Agreement  With 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement 

SUMMAflV:  In  settlement  of  alleged 
violations  of  £aderal  law  prohibiting 
imfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  an  Ilhnois-based 
firm  from  makirig  any  claims,  unless 
substantiated  by  competent  and  reliable 
evidence,  that  any  of  its  product  or 
plastic  product  additives  are  degradable 
when  disposed  of  in  landfills,  or  that 
such  products  or  additives  ofiier  any 
environmental  benefit. 

DATES:  Comments  must  be  received  on 
or  before  March  22. 1993. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  Street  and  Pennsylvania 
Avenue  NW..  Washington,  DC  20580. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Michael  Dershowitz,  FTC/S-4002, 
Washington,  DC  20580.  (202)  326-3158. 
SUPPLEMENTARY  MFORMATION:  Pursuant 
to  section  6(0  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Pr^tice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
an  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9{b){6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  Matter  of:  Archer  Daniels  Midland 
Company,  a  corporation. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Archer 
Daniels  Midland  Company,  A 
corporation,  hereinafter  sometimes 
referred  to  as  proposed  respondent,  and 
it  now  appearing  that  the  proposed 
respondent  is  vdlling  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  from  the  acts  and  practices 
being  investigated, 


It  is  hereby  ogreed  by  md  between 
Archer  Daniels  Midlaiid  Company,  by 
its  dtily  authorized  officer,  and  counsel 
for  the  Federal  Trade  Commission  that: 

1.  Proposed  respondent  Archer 
Daniels  Midland  Company  is  a 
Delaware  corporation  with  its  office  and 
principal  place  of  business  at  4666 
Fanes  Parkway,  Decatur,  Illinois  62526. 

2.  Proposed  respondent  admits  all  the 
jurisdictioital  facts  set  forth  in  the 
attached  draft  complaint. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps: 

(b)  The  requirement  that  the  Commission's 
decision  contain  a  statement  of  findings  of 
fact  and  conciiistons  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the  validity 
of  the  order  entered  pursuant  to  t!-.is 
agreement:  and 

(d)  AH  claims  under  the  Equal  Access  to 
Justice  Act. 

4.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it,  together  vrith  the 
attached  draft  complaint,  will  be  placed 
on  the  public  record  for  a  period  of  sixty 
(60)  days  and  information  in  respect 
thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  respondent, 
in  which  event  it  will  take  such  action 
as  it  may  consider  appropriate,  or  issue 
and  serve  its  complaint  (in  sudi  form  as 
the  circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  attached  draft  complaint,  or  that 
the  facts  as  alleged  in  the  attached  draft 
complaint,  other  than  the  jurisdictional 
facts,  are  true. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §  2.34  of  the 
Commission's  Rules,  the  Commission 
may  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  attached  draft  complaint  and 
its  decision  containing  the  following 
order  to  cease  and  desist  in  disposition 
of  the  proceeding,  and  (2)  make 
information  public  in  respect  thereto. 
When  so  entered,  the  order  to  cease  and 
desist  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified,  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 


other  orders.  The  order  shall  become 
final  upon  service.  Delivery  by  the  U.S. 

Postal  Service  of  the  decision  containing 
the  agreed-to  order  to  proposed 
respondent's  address  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondent  waives  any  right  it 
might  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  in  the 
agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
complaint  and  the  order  contemplated 
herrfjy.  It  understands  that  once  the 
order  has  been  issued,  it  will  be 
required  to  file  onie  or  more  compliance 
reports  showing  that  it  has  fiilly 
complied  with  the  order.  Proposed 
respondent  further  understands  that  it 
may  be  liable  for  dvil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

Definitions 

For  purposes  of  this  Order,  the 
following  definitions  shall  apply: 

Archer  Daniels  Midland  product  means 
any  plastic  product  or  any  plastic  product 
that  contains  the  plastic  product  additive 
defined  below,  that  is  advertised,  offered  for 
sale,  sold,  or  distributed  to  the  public  by 
respondent,  its  successors  and  assigns;  and 
also  means  any  plastic  product  or  any  plastic 
product  that  contains  the  plastic  product 
additive  defined  t>elow,  that  is  offered  for 
sale,  sold,  or  distributed  to  the  public  by 
third  parties  under  private  latieling 
agreements  with  respondent,  its  successors 
and  assigns. 

Plastic  product  additive  means  Polyclean, 
ADM  Master  Batch,  or  any  other  ingredient 
added  to  plastic  that  is  advertised,  offered  for 
sale,  sold,  or  distributed  to  the  public  by 
respondent,  its  successors  and  assigns;  and 
also  means  any  such  ingredient  that  is 
offered  for  sale,  sold,  or  distributed  to  the 
public  by  third  parties  under  licensing  or 
other  agreements  with  respondent,  its 
successors  and  assigns. 

I 

A.  It  is  Ordered  That  respondent 
Archer  Daniels  Midland  Company,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  respondent's 
representatives,  agents,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  advertising, 
labeling,  offering  for  sale.  sale,  or 
distribution  of  any  Archer  Daniels 
Midland  product  or  plastic  product 
additive  in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
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Trade  Commission  Act.  do  forthwith 
rease  and  desist  from  representing, 
directly  or  by  implication,  by  words, 
depictions,  or  symbols: 

(1)  That  any  Archer  Daniels  Midland 
product  or  plastic  product  additive  is 
"degradable,"  "biodegradable,"  or 
"photodegradable"  when  disposed  of  in  a 
sanitary  landfill:  or, 

(2)  Through  the  use  of  such  tenns  as 
"degradable,"  "biodegradable," 
"photodegradable,"  or  any  substantially 
similar  term  or  expression,  that  any  such 
product  or  any  such  product  containing  such 
additive  offers  any  environmental  benefit 
compared  to  other  products  when  consumers 
dispose  of  them  as  trash  that  is  buried  in  a 
sanitary  landfill  or  incinerated. 

Unless  at  the  time  of  making  such 
representation,  respondent  possesses 
and  relies  upon  a  reasonable  basis, 
consisting  of  competent  and  reliable 
scientific  evidence  that  substantiates 
such  representation.  To  the  extent  such 
evidence  of  a  reasonable  basis  consists 
of  scientific  or  professional  tests, 
analyses,  research,  studies,  or  any  other 
evidence  based  on  expertise  of 
professionals  in  the  relevant  area,  such 
evidence  shall  be  "competent  and 
reliable"  only  if  those  tests,  analyses, 
research,  studies,  or  other  evidence  are 
conducted  and  evaluated  in  an  objective 
manner  by  persons  qualified  to  do  so, 
and  using  procedures  generally 
accepted  in  the  profession  to  yield 
accurate  and  reliable  results. 

B.  Provided,  however,  respondent  will 
not  be  in  violation  of  this  Order,  in 
connection  with  the  advertising, 
labeling,  offering  for  sale,  sale,  or 
distribution  of  any  Archer  Daniels 
Midland  product  or  plastic  product 
additive,  if  it  truthfully  represents  that 
such  products  or  such  additives  are 
designed  to  degrade  or  break  down  and 
become  part  of  usable  compost,  when 
disposed  of  in  programs  or  facilities  that 
collect  yard  waste  or  municipal  solid 
waste  for  composting  (that  is,  the 
accelerated  breakdown  of  waste  into 
soil-conditioning  material),  provided 
that  the  labeling  of  such  products  or 
such  additives  and  any  advertising 
referring  to  the  degradability  of  such 
products  or  such  additives  discloses 
clearly,  prominently,  and  in  close 
proximity  to  such  representation: 

(1)  That  such  products  are  not 
designed  to  effectively  degrade  in 
landfills;  and  further  discloses 

(2)  (a)  In  the  case  of  products 
designed  to  be  disposed  of  in  yard  waste 
composting  programs,  that  such 
programs  may  not  be  available  in  the 
consumer's  area;  or,  in  the  case  of 
products  designed  to  be  disposed  of  in 
municipal  solid  waste  composting 


facilities,  that  such  facilities  are 
generally  unavailable  in  the  U.S.,  or 

(2)  (b)  Depending  upon  whether  the 
product  is  designed  to  be  disposed  of  in 
yard  waste  composting  programs,  or 
municipal  solid  waste  composting 
facilities,  the  approximate  percentage  of 
the  U.S.  population  having  access  to 
yard  waste  compositng  programs,  or 
having  access  to  municipal  soUd  waste 
composting  facilities. 

Provided  further.  That  the  disclosures 
contained  in  {2)(a)  and  (2)(b)  above 
pertaining  to  yard  waste  composting 
programs  need  not  be  made  in 
advertising  or  on  product  labels  if  such 
products  or  additives  are  distributed 
and  advertised  only  to  consumers 
residing  in  areas  served  by  yard  waste 
composting  programs.  Similarly,  the 
disclosures  contained  in  (2)(a)  and  (2)(b) 
above  pertaining  to  municipal  solid 
waste  composting  facilities  need  not  be 
made  in  advertising  or  on  product  labels 
if  such  products  or  additives  are 
distributed  and  advertised  only  to 
consumers  residing  in  areas  served  by 
municipal  solid  waste  composting 
facilities. 

For  purposes  of  this  provision,  a 
disclosure  elsewhere  on  the  product 
package  shall  be  deemed  to  be  "in  close 
proximity"  to  such  terms  if  there  is  a 
clear  and  conspicuous  cross-reference  to 
the  disclosure.  The  use  of  an  asterisk  or 
other  symbol  shall  not  constitute  a  clear 
and  conspicuous  cross-reference.  A 
cross-reference  shall  be  deemed  clear 
and  conspicuous  if  it  is  of  sufficient 
prominence  to  be  readily  noticeable  and 
readable  by  the  prospective  purchaser 
when  examining  the  principal  display 
panel  of  the  package.  The  principal 
display  panel  of  the  package  is  that  part 
of  the  package  that  faces  the  consumer 
when  presented  under  normal  and 
customary  conditions  of  display  for 
retail  sale. 

If  the  advertising  and  labeling  of  any 
Archer  Daniels  Midland  product  or 
plastic  product  additive  otherwise 
complies  with  subpart  A  of  Part  I  of  this 
Order,  respondent  will  not  be  in 
violation  of  this  Order  if  it  does  not 
make  the  disclosures  in  this  proviso 
(Subpart  B). 

n 

/( is  Further  ordered  That  respondent 
Archer  Daniels  Midland  Company,  a 
corporation,  its  successors  and  assigns, 
and  its  officers,  and  respor.dent's 
representatives,  agents,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  advertising, 
labeling,  offering  for  sale,  sale,  or 
distribution  of  any  Archer  Daniels 
Midland  product  or  plastic  product 


additive  in  or  afiecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  representing, 
directly  or  by  impUcation,  by  words, 
depictions,  or  symbols,  that  any  Archer 
Daniels  Midland  product  or  plastic 
product  additive  offers  any 
environmental  benefit,  unless  at  the 
time  of  making  such  representation, 
respondent  possesses  and  relies  upon  a 
reasonable  basis,  consisting  of 
competent  and  reliable  evidence  that 
substantiates  such  representation.  To 
the  extent  such  evidence  of  a  reasonable 
basis  consists  of  scientific  or 
professional  tests,  analyses,  research, 
studies,  or  any  other  evidence  based  on 
expertise  of  professionals  in  the  relevant 
area,  such  evidence  shall  be  "competent 
and  reliable"  only  if  those  tests, 
analyses,  research,  studies,  or  other 
evidence  are  conducted  and  evaluated 
in  an  objective  manner  by  persons 
qualified  to  do  so,  and  using  procedures 
generally  accepted  in  the  profession  to 
yield  accurate  and  reliable  results. 

Ill 

Nothing  in  this  Order  shall  prevent 
respondent  from  using  any  of  the  terms 
cited  in  Parts  I  and  H,  or  substantially 
similar  terms  or  expressions,  if 
necessary  to  comply  with  any  federal 
rule,  regulation,  or  law  governing  the 
use  of  such  terms  in  advertising  or 
labeling. 

IV 

It  is  Further  ordered  That  for  three  (3) 
years  firom  the  date  that  the 
representations  to  which  they  pertain 
are  last  disseminated,  respondent  shall 
maintain  and  upon  request  make 
available  to  the  Federal  Trade 
Commission  for  inspection  and  copying: 

A.  All  materials  relied  upon  to  substantiate 
any  representation  covered  by  this  Order; 
and 

B.  All  tests,  reports,  studies,  surveys,  or 
other  materials  in  its  possession  or  control 
that  contradict,  qualify,  or  call  into  question 
such  representation  or  the  basis  upon  which 
respondent  relied  for  such  representation. 


It  is  Further  ordered  That  respondent 
shall  distribute  a  copy  of  this  Chtler 
within  sixty  (60)  days  after  service  of 
this  Order  upon  it  to  each  of  its 
operating  divisions  and  to  each  of  its 
officers,  agents,  representatives,  or 
employees  engaged  in  the  preparation 
and  placement  of  advertisements  or 
other  such  sales  materials  covered  by 
this  Order. 

VI 

It  is  Further  ordered  That  respondent 
shall  notify  the  Commission  at  least 
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thirty  (30)  6»j%  prior  to  my  proposad 
change  in  th«  corporation,  such  as  a 
dissolution,  assignment,  m-  sale 
resulting  in  the  emergence  of  a 
successor  coqioration.  the  creation  or 
dissohition  of  subsidiaries,  or  any  odm 
change  in  the  corporation  which  may 
affect  compliaacs  obligations  under  this 
Order. 

vn 

It  is  Further  ordered  That  respondent 
shall,  within  sixty  (60)  days  after  service 
of  this  Order  upon  it,  and  at  such  other 
tijnes  as  the  Commission  may  require, 
file  with  the  Commission  a  report,  in 
writing,  setting  forth  in  detail  the 
manner  and  form  in  which  it  has 
complied  with  this  Order. 

Anatysis  of  Proposed  Consent  Order  To 
Aid  Public  Continent 

The  Federal  Trade  Commission  has 
accepted  an  agreement,  subject  to  Hnal 
approval,  to  a  proposed  consent  order 
frcMB  respondent  Archer  Daniels 
Midland  Company. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  It  should 
withdraw  from  the  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

This  matter  concerns  the  advertising 
of  Archer  Daniels  Midland  plastic 
products  and  plastic  product  additives. 
The  Commission's  complaint  charges 
that  the  respondent's  advertising 
contained  unsubstantiated 
representations  coitceming  its  products' 
alleged  biodegradability  and  the 
environmental  benefits  that  could  be 
obtained  when  they  were  disposed  of  as 
trash.  The  complaint  alleges  that  the 
respondent  represented  that  its  products 
offer  a  significant  environmental  benefit 
when  consumers  dispose  of  them  as 
trash,  and  that  they  will  completely 
break  down,  biodegrade,  and  disappear 
in  six  months  to  two  years  after 
consumers  dispose  of  them  as  trash  that 
is  buried  in  landfills. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violaticuis  charged  and  to  prevent  the 
respondent  hom  engaging  in  similar 
acts  and  practices  in  the  future. 

Part  I  of  the  proposed  order  requires 
the  respondent  to  cease  representing 
that  any  of  its  plastic  products  or  plastic 
product  additives,  or  plastic  products  it 
mannfMrtures  and  sells  to  third  parties 
for  further  sale  or  distribution  to  the 


public,  are  "degradable," 
"photodegradable,"  or  "btodegradabte" 
when  disposed  of  in  a  sanitary  landfill, 
or  more  specifically,  through  the  use  of 
such  terms  or  substantially  similar 
terms,  that  such  plastic  products  offer 
any  environmental  benefit  when 
disposed  of  as  tresh  in  a  sanitary 
landfill,  unless  the  respondent  has  a 
reasonable  basis  for  such 
representations  at  the  tim«  thay  are 
made. 

Part  I  also  contains  a  proviso  that 
allows  the  respondent  to  advertise  and 
label  plastic  moducts  as  "compostable" 
or  "degradabie"  without  violating  Part  I 
of  the  proposed  order.  The  respondent 
may  use  the  terms  in  labeling,  and  in 
advertising  that  refers  to  the  products' 
"degradability,"  if  such  products  will  in 
feet  degrade  or  break  down  into  usable 
compost  (soil-conditicHiing  material) 
either  in  yard  waste  composting 
programs  or  municipal  solid  waste 
composting  facilities.  To  avoid  possible 
confusion  about  the  benefit  of  a 
compostable  product  degrading  in 
sanitary  landhils,  the  proviso  also 
requires  the  respondent  to  disclose 
clearly,  prominently,  and  in  close 
proximity  to  siich  terms  its  prodticts 
"are  not  designed  to  effectively  degrade 
in  landfills."  Furthermore,  in  the  case  of 
products  designed  to  be  disposed  of  in 
yard  waste  composting  programs,  the 
responderrt  must  also  disclose  either 
that  yard  waste  composting  programs 
may  not  be  available  in  the  consumer's 
area,  or  fiie  approximate  percentage  of 
th«  U.S.  population  having  access  to 
such  composting  programs.  In  the  case 
of  products  designed  to  be  disposed  of 
in  municipal  solid  waste  composting 
facihties,  the  respondent  must  also 
disclose  either  that  such  facilities  are 
generally  unavailable  in  the  U.S.,  or  the 
approximate  percentage  of  the  U.S. 
population  having  access  to  such 
facilities.  These  disclosures  concerning 
limited  availability  need  not  be  made  if 
the  respondent's  products  are 
distributed  and  advertised  only  to 
consumers  residing  in  areas  served  by 
such  programs  or  facilities.  This 
composting  proviso  is  meant  to  provide 
a  "safe  harbor"  which  the  respondent 
may  use  in  making  compost  claims. 

Part  II  of  the  proposea  order  provides 
that  if  the  respondent  represents  in 
advertising  or  labeling  that  its  plastic 
products  offer  any  environmental 
benefit,  it  must  have  a  reesonable  basis 
consisting  of  competent  and  reliable 
evidence  that  substantiates  the  claims. 

Part  ni  of  the  proposed  order  allows 
the  respondent  to  use  the  terms  cited  in 
Parts  I  and  H,  or  substantially  similar 
terms,  and  not  be  in  violation  of  the 
proposed  order,  if  it  is  necessary  for  the 


respondent  to  comply  with  any  federal 
rule,  regulation,  or  law  governing  the 
use  of  such  terms  in  advertising  or 
labeling. 

The  pressed  order  also  requires  the 
respondent  to  maintain  materials  relied 
upon  to  substantiate  claims  covered  by 
the  order,  to  distribute  copies  of  the 
order  to  certain  company  officials  and 
employ«es.  to  notify  the  Commission  of 
any  changes  in  corporate  structure  that 
might  affect  compliance  with  the  order, 
and  to  file  one  or  more  reports  detailing 
compliance  with  the  order. 

The  purpose  of  this  analysis  is  to 
facilitate  public  conunent  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  their  terms. 
Donald  S.  Qark. 
Secretary. 

IFR  Doc.  93-1320  Filed  1-19-93;  8:45  am) 
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Granting  of  Request  for  Earty 
Termination  of  the  Wailing  Period 
Under  ttne  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act.  15 
U.S.C.  18a.  as  added  by  title  11  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976.  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  R^ist9. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 

Transactions  Granted  Early 
Termination 

[Between:  12/21/92  and  12/31/921 


Name  of  acquiring  pMxm; 

name  o(  acquired  person; 

name  o(  acquired  enttty 


Tenneco  Inc.  in<Sana  En- 
ergy. Inc.,  EnTrado  Coip  .. 

Bell  AUanllc  Corp..  BCE  Inc.. 
National  Telephone  Dlrec- 
lory  Coip „ 


93-0315 


CMelar- 
mmaiad 


12/21/92 


93-0357       12/21/92 


Transactions  Granted  Early 
Termination — Continued 

(Bsrwwn:  J2^1/92  and  12/31/82) 


Name  o(  acquklna  person: 

name  ol  acquired  person; 

name  ol  acqutrea  entity 


PMN 
No. 


Rubbennald  Inc.,  Vance  P. 
Braxton  Ml.  Iron  Mountain 
Fofge  Co(p 

Clba-Geigy  Ltd..  FIsons  p(c. 
Fisons  pic 

Capital       Holding       Cocp.. 
Aachenar  ikkI  Muncttanar 
Betelligungs-/U(Uengese>- 
schatt,  Academy  Insurance 
Group.  Inc  

Martis  S.A..  Matra  SA. 
Matra  aA  ....„ 

Bouygues  SA,  Donald  L 
Harrison,  Delta  Asphalt 
Inc.  and  Soul»>em  Winols 
Stone  Go „ ~ 

MMB  S.A..  Matra/Hachetts 
S.A.,  Matra/Hachette  S.A  .. 

General  Electric  Corp.,  Bany 
Forman,  Allegiance  Capital 
Corp 

General  Electric  Corp.. 
Roger  Marriott,  AMegiance 
Capital  Dorp 

Merrill  Lynch  &  Co..  Inc.. 
Borg-Wamer  Corp.,  Borg- 
Wamer /Automotive.  Inc  .... 

Merrifl  Lynch  Capital  /Appre- 
ciation Ptnship.  #VIII  LP.. 
Borg-Wamer  Corp..  Borg- 
Wamer  /Automotive.  Inc  .... 

Unilever  N.V.,  Barry  S. 
Halperin,  The  Isaly  Klorv 
dike  Company  and 
Popside  Industrie,  Ltd 

Motorola.  liK..  Phillip  N.  and 
Mary  A.  Lyons.  /Airwave 
Communications*  Corp. 
(Los  Angeles)  ._ ~ 

The  Washington  Water 
Power  Co..  Sunrise  Enefgy 
Services.  Inc.,  Sunrise  En- 
ergy Services,  Inc 

Taihel  Shokuhm  Kogyo 
KatxjshikI  Kaiaha.  DonM 
L  Bren,  The  Irvine  Co  

CMI  Industries,  Inc..  Chat- 
ham Manufacturing.  Inc., 
Chaffiam  Manufacturing. 
Inc _ 

Nonwest  Corp..  Z- 
Landertank  Bank  /Austria 
AG,  LB  CrodH  Corp 

Sonocp  Products  Co.. 
Golder,  Thomas,  Cressy 
Fund  HI  Limited  Partner- 
ship, Creltin  HoUing.  Inc  ... 

Heaven  HW  Distilleries,  Inc., 
Guinness  PLC,  Guinness 
/America,  Inc.  and 
Dut)onr»at  Wine  Corp  

President  and  Fellows  o( 
Harvard  College,  President 
and  Fellows  of  Harvard 
College,  Hariten  Anadardo 

Partners.  LP  

Darwin  Deason,  Danwln 
Deason.  Dataplex  Acquisi- 
tion Corp 

Ronald  O.  Perelman,  Veetar/ 
Triple  C  Investment  Lim- 
ited Partnership,  Triple  C 

/Acqulsltioo  Corp 

J.M.  Volth  GrrtoH,  WWon  M. 
Blount.  Bl  Industries,  Inc  ... 


Dalalar- 
minalad 


93-0371 
83-0374 

93-0387 
93-0403 

93-0291 
93-0401 

93-0402 

93-0404 

93-0422 

93-0423 

93-0313 

93-0360 

93-0416 
93-0418 

93-0354 
93-0400 

93-0421 

93-0425 

93-04X 
93-0433 

93-0438 
93-0439 


Transactions  Granted  Early 
Termination— Continued 
[Betwaan:  12^1/92  and  12/31/92] 


Name  ol  acquiring  parson; 

name  of  acquired  person; 

name  o(  aoqulreo  entity 


12/21/92 
12/21/92 

12/21/92 
12/21/92 

12/22/92 

12/22/92 

12/22/92 
12/22/92 

12/22/92 

12/22/92 

12/23/92 

12/23/92 

12/24/92 
12/24/92 

12/26/92 
12/28/92 

12/28/92 

12/28/92 

12/28/S2 
12/28/92 

12/28/92 
t2/2«98 


Brynwood  Partners  II  LMted 
Partnership.  SmlthKline 
Beecham  pic,  SmiittKllne 
Beecham  Consumer 
Brands  Inc 

H.F.  Johnaon  DMribubng  T/l/ 
t/b  ol  Samuel  C.  Johnson, 
BristoHyiyers  Squibb  Co.. 
The  Dracfcetl  Company 
plus  certain  assets  of  BMS 

Century  Telephone  Enter- 
prtses.  Inc..  San  Marcos 
Telephor»e  Company,  Inc.. 
San  Marcos  Telephone 
Company.  Inc 

Fisher  SdantWc  IntenvHtonal 
Inc,  Chartes  L.  Barandk, 
Hamilton  Industries,  Irx;  .... 

Doyon.  Ltd.,  Doyon.  Lid.. 
Ooyon  Drilling  Inc.  J.V. 
(partnership) - 

The  Edward  W.  Scripps 
Trust,  Blade  Communica- 
ttons.  Inc.  Monterey  Pe- 
ninsula HeraW  Co 

Blade  Conwnunkxtlor^s.  Inc.. 
The  Edward  W.  Scripps 
Tnjst,  Pittsburgh  Press  Co 

Equipment  Managment  & 
FinanceUmitad  Partner- 
ship, PaofiCorp.  PCL  Inc  . 

Namco.  Ltd..  Baly  Manufac- 
turing Corp..  Bal/s 
Aladdin's  Castle.  Inc 

Ford  Molor  Co..  James 
Moran,  Wortd  OmnI  Leas- 
ing. Inc.  and  World  Omni 
Financial  Corp 

Mr.  Cham  Uswachoke,  Olin 
Corporatkxi,  Indy  Elec- 
tronics, mc 

W.R.  Stephens  Trust 
Petrokxi,  Inc..  Petrolon,  Inc 

MTH  HokSngs,  Inc.,  Peter  J. 
Schmltt     HoMings,      Inc., 
DeWor-ln-Possession. 
Peter  J.  Schmitt  Co.,  Inc  ... 


PMN 
No. 


Dateter- 
minatad 


93-0442 

93-0148 

93-0368 
93-0431 
93-0437 

93-0231 
93-0234 
93-0440 
93-0444 

93-0445 

9»-0446 
93-0472 

93-0496 


12/28/92 

12/29/92 

12/29/92 
12/29/92 
12/29/92 

12/30/92 
12/3Cy92 
12/30/92 

12/30/92 
12/31/92 

12/31/92 


FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Renee  A.  Horton, 
Contact  Representatives,  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition,  room 
303,  Washington,  DC  20580.  (202)  32&- 
3100. 

By  Direction  of  the  Commission. 
Donald  S.  dark. 
Secretary. 
IFR  Doc  93-1321  Filed  1-19-93;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
FaniUles 

U.S.  Advisory  Board  on  Child  Abuse 
and  Neglect;  Meeting 

AOENCV:  U.S.  Advisory  Board  on  Child 
Abuse  and  Neglect,  Administration  for 
Children  and  Families.  ACF, 
Department  of  Health  and  Human 
Services,  DHHS. 

ACTION:  Notice  of  the  thirteenth  meeting 
of  the  U.S.  Advisory  Board  on  Child 
Abuse  and  Neglect  in  McLean,  Virginia 
from  1  pm..  February  9, 1993  to  3:30 
p.m.,  February  12, 1993. 

SUMMARY:  The  U.S.  Advisory  Board  on 
Child  Abuse  and  Neglect  will  hold  a 
meeting  in  McLean,  Virginia  from  1 
p.m.,  February  9. 1993  through  3:30 
p.m.,  February  12, 1993.  This  meeting  is 
closed  to  the  public  except  for 
Wednesday,  February  10  (from  9  a.m.  to 
12  p.m.)  to  protect  the  free  exchange  of 
internal  views  among  the  members  and 
to  avoid  undue  interference  with  the 
operation  of  the  Board. 

ADDRESSES:  The  meeting  will  be  held  at: 
Ritz  Carltcm  Hotel,  1700  Tyson 
Boulevard,  McLean,  Virginia  22102. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joan  M.  Williams,  Special  Projects 
Specialist,  U.S.  Advisory  Board  on 
Child  Abuse  and  Neglect,  room  303D, 
Humphrey  Building,  Washington,  DC 
20201.  (202)  690-8178. 

SUPPI.EMENTARY  MF0RMAT10N:  During  the 
closed  portions  of  the  meeting,  the 
Board  will  discuss:  The  form,  content, 
nature  and  scope  of  the  1992, 1993,  and 
1994  annual  reports  of  the  Board: 
special  Board  reports  on  child 
protective  services  reform  and  research, 
and  Board  governance  and 
administrative  issues.  During  the  open 
portions  of  the  meeting,  the  Advisory 
Board  will:  Receive  a  briefing  from  a 
Transition  Team  member;  and  receive 
and  update  on  developments  relevant  to 
the  Board  within  the  National  Center  on 
Child  Abuse  and  Neglect. 

Dated:  January  7. 1993. 
Preston  Bruca,  Jr., 

Acting  Executive  Director,  U.S  Advisory 
Board  on  Child  Abuse  and  Neglect. 
IFR  Doc  93-1361  Filed  1-19-93;  8:45  am] 
BtLUNO  cooc  4iae-»i-M 


5398  Federal  Register  /  Vol.  58,  No.  12  /  Thursday,  January  21,  1993  /  Notices 


Food  and  Drug  Administration 

Advisory  Committees;  Notice  of 
Meetings 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  pubhc  hearings  before  FDA's 
advisory  committees. 
MEETmGS:  The  following  advisory 
committee  meetings  are  announced: 

Science  Advisory  Board  to  the 
National  Center  for  Toxicologlcal 
Research 

Date,  time,  and  place.  February  2, 
1993. 1  p.m..  and  February  3, 1993.  9 
a.m.,  Bldg.  13,  Conference  rm..  National 
Center  for  Toxicological  Research, 
Jefferson,  AR. 

Type  of  meeting  and  contact  person. 
Open  board  discussion,  February  2. 
1993. 1  p.m.  to  4  p.m.;  open  public 
hearing,  4  p.m.  to  5  p.m.,  unless  public 
participation  does  not  last  that  long; 
open  board  discussion,  February  3, 
1993.  9  a.m.  to  12  m.;  closed  board 
deliberations,  1  p.m.  to  2  p.m.;  Ronald 
F.  Coene,  National  Center  for 
Toxicological  Research  (HFT-IO),  Food 
and  Drug  Administration,  5600  Fishers 
Lane.  Rockville,  MD  20857,  301-443- 
3155. 

General  function  of  the  board.  The 
board  advises  on  establishment  and 
implementation  of  a  research  program 
that  will  assist  the  Commissioner  of 
Food  and  Drugs  to  fulfill  regulatory 
responsibilities. 

Agenda — Open  board  discussion.  The 
board  will  conduct  a  review  of  the 
Science  Advisory  Board  Subcommittee 
site  visit  draft  reports  on  three  research 
programs  of  the  center:  (1)  Quantitative 
Risk  Assessment,  (2)  Developmental 
Toxicology,  and  (3)  Neurotoxicology. 
The  board  will  engage  in  discussions  on 
these  reports  and  come  to  final 
conclusion  on  the  recommendations  to 
be  made  to  the  director  concerning  these 
center  programs. 

Open  puUic  hearing.  Interested 
persons  may  present  data,  information, 
or  views,  orally  or  in  writing,  on  issues 
pending  before  the  board.  T^ose 
desiring  to  make  formal  presentations 
should  notify  the  contact  person  before 
January  21, 1993,  and  submit  a  brief 
statement  of  the  general  nature  of  the 
evidence  or  arguments  they  wish  to 


present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
required  to  make  their  comments. 

Closed  board  deliberations.  The  board 
will  discuss  information  of  a  personal 
nature,  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  relevant  to 
the  intramural  scientific  program.  This 
portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  this  information  (5 
U.S.C.  552b(c)(6)).  A  final  agenda  will 
be  available  on  January  25. 1993,  from 
the  contact  person. 

Generic  Drugs  Advisory  Committee 

Date,  time,  and  place.  February  10, 
11,  and  12, 1993,  8  a.m.,  Holiday  Inn, 
Silver  Spring  Plaza,  Plaza  Ballroom, 
8777  Georgia  Ave.,  Silver  Spring,  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion.  February 
10, 1993,  8  a.m.  to  4:30  p.m.;  open 
public  hearing,  4:30  p.m.  to  5:30  p.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion, 
February  11,  1993.  8  a.m.  to  4:30  p.m.; 
open  public  hearing,  unless  public 
participation  does  not  last  that  long, 
4:30  p.m.  to  5:30  p.m.;  open  committee 
discussion,  February  12, 1993,  8  a.m.  to 
1  p.m.;  closed  committee  deliberations, 
1  p.m.  to  4  p.m.;  Ermona  B.  McGoodwin 
or  Mary  Elizabeth  Donahue,  Center  for 
Drug  Evaluation  and  Research  (HFD-9), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
301-443-5455. 

General  function  of  the  committee. 
The  committee  gives  advice  on 
scientific  and  technical  issues 
concerning  the  safety  and  effectiveness 
of  human  generic  drug  products  for  use 
in  the  treatment  of  a  broad  spectrum  of 
human  diseases  and  makes  appropriate 
recommendations  to  the  Commissioner 
of  Food  and  Drugs,  and  the  Director  of 
the  Center  for  Drug  Evaluation  and 
Research.  The  committee  may  also 
review  agency-sponsored  intramural 
and  extramural  biomedical  research 
programs  in  support  of  FDA's  generic 
drugs  regulatory  responsibilities. 

Agenda — Open  committee  discussion. 
On  February  10, 1993,  the  committee 
will  discuss  issues  on  bioequivalence 
including  statistical  analysis  issues.  On 
February  11, 1993,  the  committee  will 
discuss  bioequivalence  issues  related  to 
metrics  of  rate  and  extent,  and  research 
programs  sponsored  by  the  Office  of 
Generic  Drugs.  On  February  12, 1993. 
the  committee  will  discuss  issues  on 
bioequivalence  related  to  narrow 
therapeutic  range  drugs  such  as 
phenytoin. 


Open  public  hearing.  Interested 
persons  may  present  data,  information, 
or  views,  orally  or  in  writing,  on  issues 
pending  before  the  committee.  Those 
desiring  to  make  formal  presentations 
should  notify  the  contact  person  before 
February  3, 1993,  and  submit  a  brief 
statement  of  the  general  nature  of  the 
evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
required  to  make  their  comments. 

Closed  committee  deliberations.  On 
February  12, 1993,  the  committee  will 
review  trade  secret  and/or  confidential 
commercial  information  relevant  to  an 
abbreviated  new  drug  application.  This 
portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  this  information  (5 
U.S.C.  552b{c)(4)). 

Antiviral  Drugs  Advisory  Committee 

Date,  time,  and  place.  February  18, 
1993,  8  a.m.,  and  February  19, 1993, 
8:30  a.m.,  Parklawn  Bldg.,  Conference 
rms.  D  and  E,  5600  Fishers  Lane, 
Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  February  18, 1993, 
8  a.m.  to  8:30  a.m.,  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  8:30  a.m.  to 
12  m.;  open  pubhc  bearing,  1  p.m.  to 
1:30  p.m.,  imless  public  participation 
does  not  last  that  long;  open  committee 
discussion,  1:30  p.m.  to  5  p.m.;  open 
committee  discussion,  February  19, 
1993,  8:30  a.m.  to  12  m.;  dosed 
committee  deliberations,  12  m.  to  4 
p.m.;  Lee  L.  Zwanziger,  Center  for  Drug 
Evaluation  and  Research  (HFD-9),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857,  301-443- 
4695. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  concerning  the  safety  and 
effectiveness  of  marketed  and 
investigational  human  drug  products  for 
use  in  the  treatment  of  acquired 
immune  deficiency  syndrome  (AIDS), 
AIDS-related  complex  (ARC),  and  other 
viral,  fungal,  and  mycc^cterial 
infections. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  February  12, 1993. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
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approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On  the 
morning  of  FelMiiary  18. 1993,  the 
committee  will  discuss  new  drug 
applications  (NDA's)  20-264  and  20- 
296  for  the  use  of  megestrol  acetate 
(Megace<R  OS.  Bristol-Myers  Squibb)  in 
oral  suspension  and  in  250  milligram 
tablets  for  the  treatment  of  cachexia.  In 
the  aftemoen  of  Fdiruary  18. 1993.  the 
committee  will  also  consider  overview 
information  and  outcome  parameters  in 
chronic  fatigue  syndrome.  On  February 
19, 1993,  there  will  be  presentations 
providing  members  with  updated 
regulatory  information. 

Closed  committee  deliberations.  The 
committee  will  discuss  trade  secret  and/ 
or  confidential  commercial  information 
relevant  to  pending  investigational  new 
drug  applications.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)[4)). 

Biological  Response  Modifiers 
Advisory  Committee 

Date,  time,  and  place.  February  18. 
1993. 4  p.m.,  Food  and  Drug 
Administration.  Bldg.  29.  Conference 
rm.  121.  8800  Rockville  Pike,  Bethesda, 
MD. 

Type  of  meeting  and  contact  person. 
This  meeting  will  be  held  by  a 
telephone  ccmference  call.  A  speaker 
telephone  will  be  provided  in  the 
conference  room  to  allow  public 
participation  in  the  meeting.  Open 
committee  discussion.  4  p.m.  to  4:30 
p.m.;  closed  committee  deliberations, 
4:30  p.m.  to  5  p.m.;  open  public  hearing, 
5  p.m.  to  6  p'.m.,  unless  public 
participation  does  not  last  that  long; 
Jack  Gertzog,  Center  for  Biologies 
Evaluation  and  Research  (HFM-21), 
Food  and  Drug  Administration,  8800 
Rockville  Pike,  Bethesda,  MD  20892, 
301-295-9054. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  relating  to  the  safety,  effectiveness, 
and  appropriate  use  of  biological 
response  modifiers  which  are  intended 
for  use  in  the  prevention  and  treatment 
of  a  broad  spectrum  of  human  diseases. 

Agenda— Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  February  10, 1993. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 


approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  the  intramural 
scientific  programs  of  the  Laboratory  of 
Cellular  and  Molecular  Biology  and  the 
Laboratory  of  Molecular  Pharmacology 
of  the  Division  of  Biochemistry  and 
Biophysics,  Center  for  Biologies 
Evaluation  and  Research. 

Closed  committee  deliberations.  The 
committee  will  discuss  the  intramural 
scientific  program.  This  portion  of  the 
meeting  will  be  closed  to  prevent 
disclosuje  of  personal  information 
concerning  individuals  associated  with 
the  researdi  program,  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy  {5  U.S.C.  552b(c)(6)). 

Pulmonary-Allergy  Drugs  Advisory 
Committee 

Date,  time,  and  place.  February  25 
and  26, 1993,  8:30  a.m.,  Parklawn  Bldg. 
Conference  rms.  D  and  E,  5600  Fishers 
Lane,  Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  F^ruary 
25, 1993,  8:30  a.m.  to  11  a.m.;  closed 
committee  deliberations,  11  a.m.  to  12 
m;  open  committee  discussion,  1  p.m.  to 
5  p.m.;  open  public  hearing,  February 
26, 1993,  8.30  a.m.  to  9:30  a.m.,  unless 
public  participation  does  not  last  that 
long;  open  committee  discussion,  9:30 
a.m.  to  4  p.m.;  Leander  B.  Madoo. 
Center  for  Drug  Evaluation  and  Research 
(HFD-9).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4695. 

Geiteral  function  of  committee.  The 
committee  reviews  and  evaluates  data 
on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  the  treatment  of 
pulmonary  disease  and  diseases  with 
allergic  and/or  immunologic 
mechanisms. 

Agenda — Open  committee  discussion. 
On  February  25, 1993,  the  committee 
will  receive  an  overview  of  center 
activities  as  they  relate  to  the  advisory 
committee  process  and  will  discuss 
NDA  lft-547.  Pro-Air<8)  (procaterol) 
metered-dose  inhalator,  Warner 
Lambert.  Oi  February  26, 1993,  the 
committee  will  discuss  NDA  20-236, 
Serevent®  (salmeterol  xinafoate) 
inhalation,  Glaxo. 

Open  public  hearing.  Interested 
persons  may  present  data,  information, 
or  views,  orally  or  in  writing,  on  issues 
pending  before  the  committee.  Those 
desiring  to  make  formal  presentations 
should  notify  the  contact  person  before 
February  12, 1993,  and  submit  a  brief 
statement  of  the  general  nature  of  the 


evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
required  to  make  their  comments. 

Closed  committee  deliberations.  The 
committee  will  discuss  trade  secret  and/ 
or  confidential  commercial  information 
relevant  to  pending  NDA's.  This  portion 
of  the  meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Obstetrics  ar>d  Gynacoiogy  Devices 
Panel  of  the  Medical  Devtcas  Adviaory 
Commlttaa 

Date,  time,  and  place.  February  25 
and  26. 1993,  9  a.m.,  rm.  503A-529A, 
Hubert  H.  Humphrey  Bldg..  200 
Independence  Ave.  SW.,  Washington. 
DC. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  February  25. 1993. 
9  a.m.  to  10  a.m..  imless  public 
participation  does  not  last  that  long; 
closed  presentation  of  data,  10  a.m.  to 
11  a.m.;  closed  committee  deliberations, 
11  a.m.  to  12  m.;  open  committee 
discussion,  12  m.  to  5  p.m.;  open  pubUc 
hearing,  February  26, 1993,  9  a.m.  to  10 
a.m.,  unless  public  participation  does 
not  last  that  long;  closed  presentation  of 
data,  10  a.m.  to  11  a.m.;  closed 
committee  deliberations,  11  a.m.  to  12 
m.;  open  committee  discussion,  12  m.  to 
5  p.m.;  Colin  M.  Pollard,  Center  for 
Devices  and  Radiological  Health  CHFZ- 
470),  Food  and  Drug  Administration, 
1390  Piccard  Dr.,  Rockville,  MD  20850. 
301-422-11 80. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data,    . 
information,  or  views,  orally  or  in 
vmting,  on  issues  pending  before  the 
committee.  Those  desiring  to  make  a 
formal  presentation  should  notify  the 
contact  person  before  February  11, 1993, 
and  submit  a  brief  statement  of  the 
general  nature  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  The 
committee  will  discuss  home  uterine 
activity  monitors  used  for  the  early 
detection  of  preterm  labor,  including 
draft  guidelines  for  premarket  testing 
and,  possibly,  premarket  approval 
applications  (PMA's). 

Closed  presentation  of  data.  The 
committee  will  discuss  trade  secret  and/ 
or  confidential  commercial  information 
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regarding  home  uterine  activity 
monitors.  This  portion  of  the  meeting 
will  be  closed  to  permit  discussion  of 
this  information  (5  U.S.C.  552b(c){4)). 

Closed  committee  deliberations.  The 
committee  will  discuss  trade  secret  and/ 
or  confidential  commercial  information 
regarding  home  uterine  activity 
monitors.  This  portion  of  the  meeting 
will  be  closed  to  permit  discussion  of 
this  information  (5  U.S.C.  552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
pubhc  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attiending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 


hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  will  be  available  from  the 
Freedom  of  Information  Office  (HFl-35), 
Food  and  Drug  Administration,  rm. 
12A-16,  5600  Fishers  Lane,  Rockville, 
MD  20857,  approximately  15  working 
days  after  the  meeting,  at  a  cost  of  10 
cents  per  page.  The  transcript  may  be 
viewed  at  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr..  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  between  the  hours  of  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 
Summary  minutes  of  the  open  portion 
of  the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  beginning  approximately  90  days 
after  the  meeting. 

The  Commissioner,  with  the 
concurrence  of  the  Chief  Counsel,  has 
determined  for  the  reasons  stated  that 
those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed.  The  Federal 
Advisory  Committee  Act  (FACA)  (5 
U.S.C.  app.  2, 10(d)),  permits  such 
closed  advisory  committee  meetings  in 
certain  circumstances.  Those  portions  of 
a  meeting  designated  as  closed, 
however,  shall  be  closed  for  the  shortest 
possible  time,  consistent  with  the  intent 
of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or 


financial  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
records  or  individual  patient  records, 
where  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  bom 
public  disclosure  pursuant  to  the  FACA, 
as  amended;  and,  notably  deliberative 
session  to  formulate  advice  and 
recommendations  to  the  agency  oh 
matters  that  do  not  inde(>endently 
justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C  app.  2).  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 

FDA  regrets  that  it  is  publishing  this 
notice  in  the  Federal  Register  less  than 
15  days  prior  to  the  meeting  of  the 
Science  Board  to  the  National  Center  for 
Toxicological  Research  because  of 
scheduling  difficulties  and  time 
constraints  due  in  part  to  the  hohdays. 

Dated:  January  13, 1993. 
}ane  E.  Henney, 

Deputy  Commissioner  for  Operations. 
|FR  Doc.  93-1276  Filed  1-15-93;  8;45  am) 

BILUNG  CODE  4ieO-01-iJ 


Advisory  Committees;  Notice  of 
Meetings 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

MEETINGS:  The  following  advisory 
committee  meetings  are  announced: 
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Science  Board  to  the  Food  and  Drug 
Admin  stration 

Date,  time,  and  place.  February  2. 
1993.  9  a.m..  Federal  Bldg.  8.  rm.  1409. 
200  C  St.  SW..  Washington.  DC. 

Type  of  meeting  ana  contact  person. 
Open  board  discussion,  9  a.m.  to  3  p.m.; 
open  public  hearing,  3  p.m.  to  4  p.m., 
unless  public  participation  does  not  last 
that  long;  Sheryl  Rosenthal,  Office  of  the 
Senior  Advisor  for  Science  {HF-33). 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-443-5839. 

General  function  of  the  board.  The 
board  shall  provide  advice  primarily  to 
the  agency's  Senior  Science  Advisor 
and,  as  needed,  to  the  Commissioner 
and  other  appropriate  officials  on 
specific  complex  and  technical  issues  as 
well  as  emerging  issues  within  the 
scientiHc  community  in  industry  and 
academia.  Additionally,  the  board  will 
provide  advice  to  the  agency  on  keeping 
pace  with  technical  and  scientific 
evolutions  in  the  fields  of  regulatory 
science;  on  formulating  an  appropriate 
research  agenda;  and  on  upgrading  its 
scientific  and  research  facilities  to  keep 
pace  with  these  changes.  It  will  also 
provide  the  means  for  critical  review  of 
agency  sponsored  intramural  and 
extramural  scientific  research  programs. 

Agenda — Open  board  discussion.  The 
board  will  receive  a  general  orientation 
about  FDA  and  an  overview  of  the 
existing  scientific  research  at  the 
agency.  An  introduction  to  the 
operations  of  the  Center  for  Biologies 
Evaluation  and  Research  and  the  Office 
of  Regulatory  Affairs  will  also  be 
presented. 

Open  public  hearing.  Interested 
persons  may  present  data,  information, 
or  views,  orally  or  in  writing,  on  issues 
pending  before  the  board.  Those 
desiring  to  make  formal  presentations 
should  notify  the  contact  person  before 
January  26, 1993.  and  submit  a  brief 
statement  of  the  general  nature  of  the 
evidence  or  arguments  they  wish  to 
present,  and  the  names  and  addresses  of 
proposed  participants.  Comments  will 
be  limited  to  5  minutes. 

Fertility  and  Maternal  Health  Drugs 
Advisory  Committee 

Date,  time,  and  place.  February  4  and 
5, 1993.  8:30  a.m..  Parklawn  Bldg.. 
Conference  rms.  D  and  E.  5600  Fishers 
Lane,  Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  February  4, 1993. 
8;30  a.m.  to  10  a.m..  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion,  10  a.m.  to 
5  p.m.,  open  committee  discussion. 
February  5, 1993,  8:30  a.m.  to  4  p.m.; 


Philip  A.  Corftnan,  Center  for  Drug 
Evaluation  and  Research  (HFD-510), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-443-3510. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  the  practice  of  obstetrics 
and  gynecology. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  January  21.  1993. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
February  4  and  5, 1993.  the  committee 
will  discuss  issues  related  to  providing 
oral  contraceptives  without 
prescription. 

Dental  Products  Panel  of  the  Medical 
Devices  Advisory  Committee 

Date,  time,  and  place.  February  11, 
1993, 12:30  p.m,  and  February  12, 1993. 
8  a.m..  Ramada  Inn.  Ambassador  rm., 
8400  Wisconsin  Ave.,  Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  February  11, 1993. 
12:30  p.m.  to  1:30  p.m.,  unless  public 
participation  does  not  last  that  long; 
oi>en  committee  discussion,  1:30  p.m.  to 
6  p.m.  Open  public  hearilig.  February 
12. 1993.  8  a.m.  to  10  a.m.,  unless 
public  participation  does  not  last  that 
long;  open  committee  discussion,  10 
a.m.  to  6  p.m.;  Carolyn  A.  Tylenda. 
Center  for  Devices  and  Radiological 
Health  (HFZ-410).  Food  and  Drug 
Administration.  1390  Piccard  Dr.. 
Rockville.  MD  20850.  301-427-1090. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  January  27. 1993, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 


participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
February  11, 1993,  the  committee  will 
discuss  guidance  documents  for 
temporomandibular  joint  implants  and 
periodontal  test  kits.  If  time  permits,  the 
committee  will  provide 
recommendations  on  classification  of 
the  following  devices:  (1)  Root  apex 
locator.  (2)  temporomandibular 
implants,  (3)  electrical  anesthesia 
devices,  and  (4)  bone-filling  and 
augmentation  materials.  On  February 
12, 1993,  an  update  on  dental  amalgam 
will  be  presented.  The  committee  will 
discuss  a  new  drug  application  for  a 
root  canal  filling  material. 

Cardiovascular  and  Renal  Drugs 
Advisory  Committee 

Date,  time,  and  place.  February  18, 
1993.  9  a.m.,  and  February  19, 1993, 
8:30  a.m..  National  Institutes  of  Health. 
Clinical  Center.  Bldg.  10.  Jack  Masur 
Auditorium.  9000  Rockville  Pike. 
Bethesda.  MD.  (Parking  in  the  Clinical 
Center  visitor  area  is  reserved  for 
Clinical  Center  patients  and  their 
visitors.  If  you  must  drive,  please  use  an 
outlying  lot  such  as  lot  41 B.  Free  shuttle 
bus  service  is  provided  from  lot  4lB  to 
the  Clinical  Center  every  8  minutes 
during  rush  hour  and  every  15  minutes 
at  other  times.) 

Type  of  meeting  and  contact  person. 
Open  public  hearing.  February  18.  1993. 
9  a.m  to  10  a.m..  unless  public 
participation  does  not  last  that  long; 
open  committee  discussion.  10  a.m.  to 
6  p.m.;  open  committee  discussion, 
February  19. 1993.  8:30  a.m.  to  5  p.m.; 
Joan  C.  Standaert.  Center  for  Drug 
Evaluation  and  Research  (HFD-110). 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville,  MD  20857. 
419-259-6211  or  Valerie  M.  Mealy. 
Advisors  and  ConsultantSj  Staff.  301- 
443-4695. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  cardiovascular  and 
renal  disorders. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  February  10. 1993. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
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approximate  time  required  to  make  their 
coouneats. 

Open  committee  discussion.  On 
February  18, 1993.  the  committee  «nll 
discuss:  (1)  New  drug  application  (NDA) 
19-885/S-OOl.  Acoupril  (quinapril  HQ, 
Parke-Davis)  tablets  tor  congestive  heart 
failure:  (2)  NDA  19-558/S-007.  Prinivil 
(lisinopril,  Merck  Research 
Laboratories)  tablets  for  congestive  heart 
failure;  and  (3)  NDA  19-777/S-007, 
Zestril  (lisinopril.  Stuart/IQ 
Pharmaceuticals)  tablets  for  congestive 
heart  failure.  On  February  19,  1993.  the 
committee  will  discuss:  (1)  NDA  18- 
343/S-048,  Capoten  (captopril,  Bristol- 
Myers  Squibb)  tablets  far  the  prevention 
of  congestive  heart  failure,  the  SAVE 
(Survival  and  Ventricular  Enlargement) 
trial;  and  (2)  NDA  18-998/S-C32. 
Vasotec  (enalapril  maleate.  Merck 
Research  Laboratories)  tablets  for  the 
prevention  of  congestive  heart  failure, 
the  SOLVD  (Studies  of  Left  Ventricular 
Dysfunction)  Prevention  trial. 

Boani  of  Tea  Experta 

Date,  time,  and  place.  F^iruary  25 
and  26. 1993.  10  a.m..  New  York 
Regional  Laboratory,  rm.  700, 850  Third 
Ave..  Brooklyn,  NY. 

Type  ofme^ng  and  contact  perso/L 
Open  public  hearing,  February  25. 1993, 
10  a.m.  to  11  ajn..  unlsss  public 
participation  does  not  last  that  long; 
open  committee  discussion.  11  a.ra.  to 
4:30  p.m.;  open  committee  discussion. 
February  26.  1993,  10  a.m.  to  4:30  p.m.; 
Robert  H.  Dick.  New  York  Regional 
Laboratory,  Food  and  Drug 
Administration.  850  Third  Ave., 
Brooklyn.  NY  11232.  718-965-5730. 

General  function  of  the  board.  The 
board  advises  on  establishment  of 
uniform  standards  of  purity,  quality. 
and  fitness  for  consumption  oif  all  tea 
imported  into  the  United  States  under 
21  U.S.C  42. 

Agenda — C^n  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee. 

Open  committee  discussion.  The 
committee  will  discuss  and  select  tea 
standards. 

FDA  pubhc  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advis(»-y  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involvwl.  Theje  are  no  closed  portions 


for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 

[>ublic  hearing  may  last  for  whatever 
onger  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  jwlicy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205. 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted.  Insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  aimounced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  mterested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  heariiig 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportimity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  will  be  available  fi-om  the 
Freedom  of  Information  Office  (HFI-35), 
Food  and  Drug  Administration,  rm. 
12A-16,  5600  Fishers  Lane,  Rockville. 
MD  20857,  approximately  15  working 
days  after  the  meeting,  at  a  cost  of  10 
cents  per  page.  The  transcript  may  be 
viewed  at  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  between  the  hours  of  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 


Sumaaiy  nainutes  of  the  open  poitioa 
of  the  meeting  will  be  availabU  from  the 
Freedom  of  Information  Office  (address 
above)  beginning  approximately  90  days 
after  the  meeting. 

This  notice  is  issued  imder  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  paat  14)  on 
advisory  committees. 

The  Commissioner  approves  the 
scheduling  of  meetings  at  locations 
outside  of  the  Washington.  DC.  area  on 
the  basis  of  the  criteria  of  21  CFR  14.22 
of  FDA's  regulations  relating  to  public 
advisory  committees. 

FDA  regrets  that  it  is  publishing  this 
notice  in  the  Federal  Register  less  than 
15  days  prior  to  the  meeting  of  the 
Science  Board  to  the  Food  and  Drug 
Administration  because  of  schedulii^g 
difficulties  and  time  constraints  due  in 
part  to  the  holidays. 

Dated:  January  13. 1993. 
lane  E.  Hwinay. 

Deputy  Commissioner  for  Operations. 
(PR  Doc  93-1275  Filed  1-15-93;  8:45  am] 
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Health  Care  Rnancing  Adminlatration 

[OPHC-026-N] 

Heatth  Malntananca  OrgantzaBona; 
HMO  Qualification  Octanntnaflona  and 
Compliance  Acttona 

AGENCV:  HealA  Care  Financing 
Administratian  (HCFA).  HHS. 
ACTION:  Notice. 

SliMMARY:  This  notice  sets  forth  the 
names,  addresses,  service  areas  or 
modified  service  areas,  and  dates  of 
qualification  or  expansion  of  entities 
determined  to  be  FederaUy  qualified 
health  maintenance  organizations 
(FQHMOs)  during  the  period  April  1, 
1992  through  September  30, 1992.  h 
also  includes  the  service  expansion  area 
for  one  FQHMO  that  had  been 
inadvertently  omitted  from  the  previous 
Federal  Register  notice  that  covered  the 
period  August  6, 1991  through  March 
31, 1992.  Additionally,  it  sets  forth 
compliance  actions  taken  by  the  Office 
of  Prepaid  Health  Care  Operations. and 
Oversight  for  the  period  April  1, 1992 
throu^  September  30, 1992.  This  notice 
is  being  published  in  accordance  with 
our  regulations  set  forth  at  42  CFR 
417.144  and  417.163.  which  require 
publication  in  the  Federal  Register  of 
certain  determinations  relating  to 
FQHMOs. 

FOR  FURTHER  »4f=0«iAT»0H  CONTACT: 
Christine  Boesz,  (202)  619-0840. 


SUPPLEMENTARY  INFORMATION: 
A.  Qualification  Determinations 

As  part  of  our  evaluation  and 
determination  of  whether  an  entity 
qualifies  as  a  Federally  qualified  health 
maintenance  organization  (FQPDVlO). 
our  regulations  set  forth  at  42  CFR 
417.144(e),  promulgated  under  title  XIII 
of  the  Public  Health  Service  Act  (the 
Act)  (42  U.S.C.  300e},  require 
publication  in  the  Federal  Register  of 
the  natnes,  addresses,  and  descriptions 
of  the  service  areas  of  new  FQHMOs. 
We  interpret  this  requirement  as 
applying  to  revisions  of  service  areas  of 
currently  approved  FQHMOs  as  well. 
Our  last  notice  containing  this 
information  was  published  in  the 
Federal  Register  on  July  27, 1992  (57  FR 
33202)  and  corrected  on  September  11, 
1992  (57  FR  41810). 

There  are  three  categories  of 
FQHMOs:  Operational,  transitionally 
qualified,  and  pre-operational. 
Definitions  of  these  terms  are  set  forth 
at  42  CFR  417.141. 

The  Office  of  Prepaid  Health  Care 
Operations  and  Oversight  has 
determined  that  the  following  entities 
are  operational  FQHMOs  under  section 
1310(d)  of  the  Act  (42  U.S.C  300e-9(d)) 
or  have  expanded  their  previously 
qualified  service  areas: 

l.NewFQflMO 

CIGNA  Health  Plan  of  Tennessee 
(Group  Model,  see  section  1310(b)(1)  of 
the  Act),  1801  West  End  Avenue, 
Nashville,  Tennessee  37203.  The 
Federally  qualified  service  area  of 
CIGNA  Health  Plan  of  Tennessee 
include  the  following  counties  in  their 
entirety:  Cheatham,  Davidson, 
Robertson,  Rutherford,  Siunmer. 
WiUiamson,  and  Wilson. 

Date  of  qualification:  August  10. 1902. 

2.  Service  Area  Expansions  and 
Regional  Components  of  Existing 
FQHMOs 

a.  Inter  Valley  Health  Plan  (IVHP) 
(individual  Practice  Association  Model, 
see  sections  1302(5)  and  1310(b)(2)(A) 
of  the  Act),  300  South  Parte  Avenue, 
suite  300,  Pomona,  California  91766. 
rVHP's  previously  Federally  qualified 
service  area  has  been  expanded  to 
include  the  following  zip  codes  in  Los 
Angeles  and  Orange  Coimties: 

Los  Ahgeles  County 

90021 

90022 

90031  through  90033 

90O40  through  90042  | 

90063 

90065 

90071 


90601  through  90606 

90631 

90638 

90640 

90660 

90720 

91001 

91007 

91011 

91020 

91030 

91046 

91101  through  91108 

91201  through  91208 

91801 

91803 

Orange  County 

90620  through  90624 

90630 

90670 

90680 

92613 

92621 

92631  through  92635 

92640 

92641 

92645 

92664  through  92670 

92686 

92687 

92801  through  92808 

Date  of  qualification  for  service  area 
expansion:  April  2, 1992. 

b.  PacifiCare  of  California  (PC) 
(Individual  Practice  Association  Model, 
see  sections  1302(5)  and  1310(b)(2)(A) 
of  the  Act),  5995  Plaza  Drive,  Cypress, 
California  90630.  PC's  previously 
Federally  qualified  service  area  has  been 
expanded  to  include  the  following  zip 
codes  in  Santa  Barbara  County: 
93010 
93067 
93101 
93103 
93105 

93108  through  93111 
93117 
93214 
93254 
93427 
93429 
93434 
93440 
93441 
93454 
93455 
93460 
93463 

Date  of  qualification  for  service  area 
expansion:  May  6, 1992. 

c.  Health  Net  (HN)  (Individual 
practice  Association  Model,  see  sections 
1302(5)  and  1310(b)(2)(A)  of  the-Act), 
Post  Office  Box  9103.  Van  Nuys, 
California  91409.  HN's  previously 
Federally  qualified  service  area  has  been 


expanded  to  include  Santa  Cruz  County 
in  its  entirety  an  i  the  following  zip 
codes  in  Fresno.  Madera,  and  Tulare 
Counties: 

Fresno  County 

93242 

93602 

93606 

93609 

93612 

93613 

93616 

93622 

93625 

93626 

93630 

93631 

93648  through  93652 

93654 

93657 

93662 

93667 

93700  through  93712 

93714  through  93718 

93720  through  93722 

93724  through  93729 

93740 

93741 

93744 

93745 

93747 

93750 

93755 

93759  through  93762 

93764 

93765 

93771  through  93780 

93782 

93784 

93786 

93790  through  93794 


Madera  County 

93614 

93637  through  93639 
93643  through  93645 

Tulare  County 

93618 
93666 
93673 

Date  of  qualification  for  service  area 
expansion:  June  18, 1992. 

d.  Sisters  of  Providence  Good  Health 
Plan  of  Oregon  (A.K.A.  Good  Health 
Plan  (GHP))  (Individual  Practice 
Association  Model,  see  sections  1302(5) 
and  1310(b)(2)(A)  of  the  Act).  1235  NE 
47th,  Suite  220,  Portland.  Oregon  97213. 
GHP's  previously  Federally  qualified 
service  area  has  been  expanded  to 
include  Clatsop  County  in  its  entirety. 

Date  of  qualification  for  service  area 
expansion:  June  29. 1992. 

e.  Prudential  Health  Care  Plan  (A.K.A. 
PruCare  of  North  Texas  (PruCare)) 
(Direct  Cchd tract  Model,  see  section 
1310(b)(2)(B)  of  the  Act).  4100  Alpha 
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Road.  Suite  400,  Dallas,  Texas  75244- 
4327.  PruCara's  praviouslv  Federally 
qualified  service  area  has  been 
expanded  to  include  the  following 
counties  in  their  entirety:  Hood,  Parker, 
and  Somervell,  and  the  remaining  areas 
of  Denton,  Ellis,  Johnson,  and  Kaufman 
Counties  that  were  not  previously 
Federally  qualified. 

Date  of  qualiflcation  for  service  area 
expansion:  July  1, 1992. 

f.  hHP.  Inc.  (FHP)  (Individual  Practice 
Association  Model,  see  sections  1302(5) 
and  1310(b)(2)(A)  of  the  Act),  9900 
Talbert  Avenue,  Fountain  Valley, 
California  92708.  FHP's  previously 
Federally  qualified  service  area  has  been 
expanded  to  include  Hemet,  High 
Desert,  San  Diego  (South  Bay  and 
Coastal  North),  Simi  Valley,  Orange 
County,  and  the  following  zip  codes  in 
the  referenced  counties: 

Los  Angeles  County 

90001  through  90008 

90010  through  90029 

90031  through  90040 

90042  through  90049 

90056  through  90059 

90061  through  90065 

90067  through  90069 

90071 

90077 

90201 

90210  through  90212 

90220  through  90223 

90230 

90232 

90240  through  90242 

90245 

90247  through  90250 

90254 

90255 

90260 

90262 

90265 

90266 

90270 

90272 

90274 

90277 

90278 

90280 

90290  through  90293 

90301  through  90310 

90401  throu^  90405 

90501  through  90505 

90507  through  90510 

90601  through  90608 

90637  through  90640 

90650 

90660 

90670 

90701 

90706 

90710 

90712  through  90717 

90723 

90731 


90732 

90744  through  90746 

90748 

90749 

90801  through  90810 

90813  through  90815 

90822 

90853 

91001 

91006 

91010 

91011 

91016 

91020 

91024 

91030 

91040 

91042 

91046 

91101 

91103  through  91108 

91201  through  91208 

91214 

91301  through  91304 

91306 

91307 

91311 

91316 

91324  through  91326 

91331 

91335 

91340 

91342  through  91345 

91352 

91356 

91364 

91367 

91401  through  91403 

91405 

91406 

91411 

91423 

91436 

91501 

91502 

91504  through  91506 

91601 

91602 

91604  through  91608 

91702 

91706 

91711 

91722  through  91724 

91731  througli  91733 

91740 

91744  through  91746 

91748 

91750 

91754 

91765  through  91768 

91770 

91773 

91775 

91776 

91780 

91789  through  91792 

91801 

91803 

93510 


93534 
93535 
03543 
03544 
93550 
93551 
93553 
03563 

Riversifde  County 

91719 

91720 

91752 

91760 

92320 

92501 

92503  through  92S09 

92530 

02543 

•2544 

92548 

92549 

92553 

92555 

92557 

92561 

92562 

92567 

92570 

92583  throng  92588 

92589 

92595 

92596 

San  Bernardino  County 

91701 

91709 

91710 

91730 

91739 

91743 

91761  throu^  91764 

91786 

92301 

92307 

92308 

92316 

92318 

92324 

92335 

92336 

92342 

92345 

92346 

92354 

92356 

92359 

92368 

92369 

92371  through  92374 

92376 

92392 

92294 

92397 

92399 

92401 

92404 

92405 

92407  through  92411 
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San  Diego  County 

91901  t 

91902  \ 
91905 
91906 
91910 
91911 
91913 
91916 
91917 
91931 
91932 
91934 
91935 
91941 
91942 
91945  through  91948 
91950 

91963    I 

91976  through  91979 

92003 

92007  through  92009 

92014 

92019  through  92021 

92024  through  92028 

92037 

92040 

92054 

92056 

92057 

92059  through  91962 

92064  through  92071 

92075 

92082  through  92084 

92086 

92101  through  92111 

92113  through  92124 


92126  through  92131 

92133 

92135 

92139 

92140 

92145 

92154 

92155 

VentuTXi  County 

91320 

91360  through  91362 

93015 

93021 

93040 

93063 

93065 

Date  of  qualiflcation  for  service  area 
expansion:  July  27, 1992.   • 

g.  Humana  Medical  Plan,  Inc.  (IIMP) 
(Individual  Practice  Association  Model, 
see  sections  1302(5)  a.nd  1310{b}{2)(A) 
of  the  Act),  500  West  Main  Street,  Post 
Office  Box  1438,  Louisville,  Kentucky 
40201-1438.  HMP's  Federally  qualified 
regional  component  (HunDana-Daytona) 
now  includes  Flagler  and  Volusia 
Counties  in  their  entireties. 

Date  of  qualification  for  the  regional 
component:  August  17, 1992. 

h.  FHP.  Inc.  (FHP)  (Individual 
Practice  Association  Model,  see  sections 
1302(5)  and  1310(b)(2)(A)  of  the  Act), 
9900  Talbert  Avenue,  Fountain  Valley, 
California  92708.  FHP's  Federally 
qualifled  regional  component  includes 
Clark  County,  Nevada  in  its  entirety  and 


the  following  zip  codes  in  Mohave 

County,  Arizona: 

85360 

86401 

86411 

86412 

86427 

86430 

86431 

86433 

86436  through  86438 

86440  through  86444 

Date  of  qualification  for  the  regional 
component:  September  4, 1992. 

3.  This  notice  also  includes  the 
following  service  area  expansion  that 
had  been  inadvertently  omitted  from  the 
July  27. 1992  Federal  Register  notice, 
which  covered  the  period  August  6, 
1991  through  March  31,  1992: 
'  SANUS  Texas  Health  Plan.  Inc. 
(SANUS)  (Direct  Contract  Model,  see 
section  1310(b)(2)(B)  of  the  Act).  8600 
Freeport  Parkway,  Irving,  Texas  75063. 
SANUS'  previously  Federally  qualified 
service  area  has  been  expanded  to 
include  the  following  counties  in  their 
entirety:  Cooke,  Delta,  Fannin.  Grayson, 
Hood,  Hopkins,  Hunt,  Kaufman,  Rains, 
Somervell,  and  Wise.  Also,  the 
approved  service  area  includes  the 
incorporated  city  of  Mineral  Wells 
located  in  the  County  of  Palo  Pinto. 

Date  of  qualiHcation  for  service  area 
expansion:  March  23,  1992. 

B.  Notices  of  Revocation 


Organization 

Heaitti  Plan  of  America,  Cypress,  Calrtomia  

Rutgers  Community  Health  Plan,  Somerset,  Ne*  Jersey  

Samaritan  Health  Plan  Inc.,  Milwaukee.  Wisconsin „ 

HMO  Minnesota,  St.  Paul,  Minnesota  „ 


Date  Issued 


6/11/92 
9/10/92 
9/11/92 


Reason 


Voluntafy  reltr>qulshment  (merger). 
Voluntary  reHnquishrnent  (meiger). 
Voluntary  rai(rx)u«6nn>eni  (merger). 
Voluntary  reitnqolstwneni. 


C.  Availability  of  Additional  { 

Information 

A  cumulative  list  of  FQHMOs  and 
additional  information  may  be  obtained 
by  writing  to  the  following  address: 
Office  of  Prepaid  Health  Care 
Operations  and  Oversight,  Health  Care 
Financing  Administration,  Room  4406 
Cohen  Building,  330  Independent 
Avenue,  SW.,  Washington.  DC  20201. 

The  list  also  may  be  obtained  by 
visiting  that  office  between  the  hours  of 
8:30  a.m.  and  4:30  p.m.  Monday  through 
Friday,  except  for  Federal  holidays. 
Interested  persons  should  contact 
Margie  Sharif  for  an  appointment, 
telephone  (202)  619-0845. 

Authority:  (42  U.S.C  300e)  Title  XIU  of  the 
Public  Health  Service  Act. 
(Catalog  of  Federal  Domestic  Assistance 
Program  >}o.  93.773,  Medicare-Hospital 
Insurance;  and  Program  No.  93.774, 


Medicare-Suppiementary  Medical  Insurance 
Program) 

Dated:  January  12, 1993. 
William  Toby,  )r., 

Acting  Deputy  Adminiatrotor.  Health  Care 
Financing  Administration. 
IfT?  Doc.  93-1224  Filed  1-19-93;  8:45  am) 

BILUNG  COOC  4120-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

[Docket  No.  N-S3-3564] 

Submission  of  Proposed  tnformation 
Collections  to  0MB 

agency:  Office  of  Administration,  HUD. 
ACTION:  Notices. 


SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the 
subject  proposals. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comment  regarding 
these  propo.sals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  Angela  Antonelli,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street. 
Southwest,  Washington.  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
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toll-free  nximber.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notices  list  the  following 
information: 

(1)  The  title  of  the  information 
collection  proposal; 

(2)  The  office  of  the  agency  to  collect 
the  information; 

(3)  The  description  of  the  need  for  the 
information  and  its  proposed  use; 

(4)  The  agency  form  number,  if 
applicable; 


(5)  What  members  of  the  public  will 
be  affected  by  the  proposal: 

(6)  How  frequently  mformation 
submissions  will  be  required; 

(7)  An  estimate  of  the  total  number  of 
hoiu^  needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response; 

(8)  Whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and 

(9)  The  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3507;  Section  7(d) 
of  tbn  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 


Dated:  January  8. 1993. 
John  T.  Murphy. 

Director.  IRM  Policy  and  Management 
Division. 

Proposal:  Mortgage  Record  Change. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Mortgagees  who  participate  in  the  HUD/ 
FHA  insurance  programs  must  report 
mortgage  portfolio  activity  to  the 
Department  regarding  change  of  investor 
and/or  service. 

Form  Number;  HUI>-92080. 

Respondents:  Businesses  or  Other 
For-Profit. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Number  of  re- 
spondents 


Frequertcy  of 
response 


Hours  per 
response 


Burden 
hours 


HUO-92060 


9.062 


245.64 


222.600 


ro(a7  Estimated  Burden  Hours: 
222.600. 

Status:  Extension. 

Contact:  Donald  L.  Kline.  HUD.  (202) 
708-1994.  Angela  Antonelli.  OMB, 
(202) 395-6880. 

Dated:  January  8, 1993. 

Proposal:  Description  of  Materials. 
Office:  Housing. 


HUO-92005 


Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  Form 
HUD-92005  is  needed  so  that  builders 
and  sponsors  can  describe  the  materials 
and  assembly  of  dwellings  and  other 
improvements  to  the  property.  This 
form  and  the  drawings  define  the  scope 
and  limits  of  the  construction  and  is 
used  by  HUD  to  estimate  value  for  FHA 
mortgage  insurance. 


Numt>er  o(  re- 
spondents 


Form  Number:  HUD-92005. 

Respondents:  Businesses  or  Other 
For-Profit.  Federal  Agencies  or 
Employees  and  Small  Businesses  or 
Organizations. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Frequency  d 
resportse 


Hours  per       _      Burden 
response       ~       hours 


2.500 


40 


.5 


50.000 


Total  Estimated  Burden  Hours: 
50.000. 

Status:  Extension. 

Contact:  Kenneth  L.  Crandall.  HUD. 
(202)  708-2720.  Angela  Antonelli. 
OMB,  (202)  395-6880. 

Dated:  January  8. 1993. 

Proposal:  American  Housing 
Survey — 1993  National  Sample. 


Survey 


Office:  Policy  Development  and 
Research; 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
1993  AHS-National  is  a  longitudinal 
study  that  collects  current  information 
on  the  quality,  availability,  and  cost  of 
the  housing  inventory.  It  also  provides 
information  on  the  characteristics  of 
occupants.  Federal  and  local 


government  agencies  use  AHS  data  to 
evaluate  housing  issues. 

Form  Number;  AHS-21.  22.  23.  26(L). 
27(L).  28(L),  and  394. 

Respondents:  hidividuals  or 
Households. 

Frequency  of  Submission:  Biennially. 

Reporting  Burden: 


Number  ot  re- 
spondents 


62.000 


Frequency  of 
response 


Hours  per 
response 


.54 


Burden 
hours 

33.552 


Total  Estimated  Burden  Hours: 
33.552. 

Contact:  Duane  T.  McGough.  HUD. 
(202)  708-1060.  Daniel  H.  Weinberg. 
Census.  (301)  763-8550.  Angela 
AntoneUi.  OMB,  (202)  395-6880. 


Dated:  January  8. 1993. 

Proposal:  Requisition  for 
Disbursement  of  Section  202  Loan 
Funds. 

Office:  Housing. 


Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  Form 
HUD-92403-EH  will  be  used  by  the 
non-profit  borrower  entity  to  obtain 
disbursement  on  its  HUD-funded 
building  loan  under  the  Section  202 
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Housing  Program  for  the  Elderly  or 
Handicapped.  Its  use  during  the 
construction  period  will  enable  the 
borrower  to  obtain  funds  to  settle  his 


obligations  or  reimbursement  in  a 
timely,  manner. 

Form  Number:  HUI>-92403-EH. 

Respondents:  Non-Profit  histitutions. 


Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Number  ol  ra- 
apondents 


Frequency  o< 
reaponse 


Hours  per 
reeponu 


Bufden 
hours 


HUD-92403-EH 


550 


82S 


II 


Total  Estimated  Burden  Hours:  825. 

Status:  Extension. 

Contact:  Evelyn  Berry.  HUD.  (202) 
708-2866.  Angela  Antonelli,  OMB. 
(202) 395-6880.  , 

Dated:  January  8, 1993.  ' 


Proposal:  Single  Family  Property 
Disposition  Program  for  the  Homeless, 
Interim  Rule. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
purpose  of  this  program  is  to  make 
available,  through  sale  or  lease,  to 
applicants  approved  by  HUD.  certain 


HUD-acquired  single  family  properties 
for  use  by  the  homeless. 

Form  Number:  None. 

Respondents:  State  or  Local 
Governments  and  Non-Profit 
Institutions. 

Frequency  of  Submission:  On 
occasion. 

Reporting  Burden: 


Number  of  re- 
sporxlertts 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


tnformaHoft  CoKlection 


300 


600 


Total  Estimated  Burden  Hours:  600. 

Status:  Extension. 

Contact:  Aiin  Sudduth,  HUD,  (202) 
708-0740.  Angela  Antonelli,  OMB, 
(202) 395-6880. 

Dated:  January  8, 1993.  j 

Proposal:  Single  Family  Accounting 
Management  System  (SAMS)  Public 
Reporting  Forms. 

Office:  Housing.  | 


Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  In 
managing  its  program  to  dispose  of 
acquired  single  family  properties,  HUD 
reimburses  contractors  and  vendors  for 
their  services  in  maintaining,  marketing, 
and  selling  HUD  homes,  and  collects 
funds  from  the  sales  of  these  properties. 
Several  forms  capture  the  information 
necessary  for  HUD  to  record  and  process 
financial  transactions  in  this  automated 


Single  Family  Accounting  Management 
System. 

Form  Number:  SAMS-1100, 1101, 
1103. 1104. 1106. 1108.  1110. 1111. 
1115. 1116. 1116A.  1117.  and  1300. 

Respondents:  Businesses  or  Other 
For-Profit. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Number  o(re- 
spondenis 


Frequency  ol 
response 


Hours  per 
reaponse 


Burden 

hOWB 


IntomtaOon  Codectlon 


1-75 


Vartes 


272.150 


54.520 


Ji 


Total  Estimated  Burden  Hours: 
54.520. 

Status:  New.  I 

Contact:  Augusta  J.  Benge,  HUD.  (202) 
708-4029.  Angela  Antonelli.  OMB. 
(202)  395-6880. 

Dated;  January  8, 1993.  i 


Proposal:  Mortgagee  Request  for 
Extension  of  Time  Requirements. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  Form 
HUD-50012  will  be  used  by  mortgagees 
when  requesting  an  extension  for 
completion  of  foreclosure  and  claim 
actions. 


Form  Number:  HUD-50012. 

Respondents:  Businesses  or  Other 
For-Profit  and  Small  Businesses  or 
Organizations. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Number  olre- 

sportdertts 


Frequency  oi 
response 


Hours  per 
response 


Bwban 
hours 


HUO-50012  Recordkeeping 


2,000 
2.000 


.20 


800 
1.000 


Total  Estimated  Burden  Hours:  1,800. 

Status:  Extension. 

Contact:  Leslie  Bromer,  HUD,  (202) 
708-1719.  Angela  Antonelli,  OMB, 
(202) 395-6880.  i 

Dated  lan^ary  8, 1993. 


Proposal:  Single  Family  Property 
Disposition;  Program  for  Sales  to 
Nonprofits  and  Governmental  Entities. 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 


Demonstration  Program  facilitates  the 
sale  of  HUD  acquired  Single  Family 
properties  to  private  nonprofit 
organizations  and  governmental  entities 
for  resale  to  low  and  moderate  Income 
famihes.  The  program  will  also  help  to 
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stabilize  neighborhoods  and  to  expand 
affordable  homeownership 
opportunities  for  low  and  moderate 
income  families. 


Inlcmation  Collection 


Form  Number:  None. 

Respondents:  State  or  Local 
Governments  and  Non-Profit 
Institutions. 


Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
hours 


10 


50 


500 


Total  Estimated  Burden  Hours:  500. 

Status:  Reinstatement. 

Contact:  Marion  F.  Conell.  HUD  (202) 
708-0740.  Angela  Antonelli.  0MB, 
(202) 395-6880. 

Dated:  Januarys.  1993. 

Proposal:  Urban  Revitalization 
Demonstration  Program. 
Office-  Public  and  Indian  Housing. 


Information  Collection 


Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
information  provided  by  the  applicant 
will  be  reviewed  by  HUD  and  evaluated 
against  rating  criteria  for  possible  grant 
funding.  HUD  will  review  and 
determine  the  feasibility  and 
effectiveness  of  both  planning  and 
implementation  applications  to  conduct 
this  demonstration  program.  Applicants 


will  be  notified  of  their  selection/ 
rejection. 

Form  Number:  HUD-52825,  50070 
and  52820. 

Respondents:  State  or  Local 
Governments. 

Frequency  of  Submission:  Quarterly 
and  Recordkeeping. 

Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Burden 
houre 


50 


Varies 


17,634 


Total  Estimated  Burden  Hours: 
17,634. 

Status:  New. 

Contact:  Janice  Rattley.  HUD,  (202) 
708-1800,  Angela  Antonelli.  OMB, 
(202) 395-6880. 

Dated:  January  8,  1993. 
|FK  Doc.  93-1282  Filed  1-19-93:  8;45  ami 

B4LUNG  CODE  421IM>1-M 


Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  R-93-3454;  FR-3300-N-02] 

Community  Development  Technical 
Assistance  Program  Announcement  of 
Funding  Awards 

agency;  Offica  of  ihe  .^ssislant 

Secretary  for  Community  Planning  ^d 

Development,  HUD. 

ACTION:  Announcement  of  competition 

winners. 

SUMMARY:  In  accordance  with  section 
104(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  announcement 
noiif'es  the  public  of  funding  decisions 
the  Department  has  made  under  the 
Community  Development  Technical 
Assistance  Program,  following  a 
na  ional  competition,  to  economically 
en  power  low-income  residents  in 
Ccmm unity  Development  Block  Grant 
(CDBC)  communities,  especially  riot 
damaged  areas  of  Los  Angeles, 
California.  The  announcement  contains 


the  names  and  addresses  of  the  award 
winners  and  the  amounts  of  the  awards. 

EFFECTIVE  DATE:  January  21,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Duncan,  Office  of  Economic 
Development,  Department  of  Housing 
and  Urban  Development,  room  7144, 
451  Seventh  Street,  SW..  Washington, 
DC  20410;  his  telephone  number  is 
(202)  708-3773.  The  TDD  number  is 
(202)  708-0564.  These  are  not  toll-free 
numbers. 

SUPPLEMENTARY  INFORMATION:  In  a  Notice 
published  on  June  29,  1992  (57  FR- 
3300-N-Ol),  the  Department  announced 
the  availability  of  up  to  $12.1  million  in 
grants  to  provide  technical  assistance  in 
support  of  local  economic 
empowerment,  including  business 
development  and  job  training 
initiatives,  for  low-income  residents  in 
CDBG  communities. 

This  competition  was  authorized 
under  title  I,  section  107(b)(4)  of  the 
Housing  and  Community  Development 
Act  of  1974,  and  conducted  pursuant  to 
program  requirements  contained  in  24 
CFR  570.400  and  570.402  (the 
Community  Development  Technical 
Assistance  Program).  The  purpose  of  the 
competition  is  to  provide  technical 
assistance  to  help  communities  create 
public-private  partnerships  among  city 
officials,  private  sector  organizations, 
and  a  broad  array  of  local  neighborhood 
groups  and  organizations  to: 

Create  end  implement  an  economic 
employment  program  including 
supporting  the  implementation  of 


Federal  enterprise  zones  (if  enacted)  and 
on-going  State  enterprise  zone  efforts; 

Establish  comprehensive  activities  to 
link  economic  empowerment  and  job 
training  efforts  to  benefit  lower  income 
residents;  and 

Implement  applicants'  programs 
through  a  coalition  of  diverse  public 
and  private  organizations. 

The  Notice  announced  the  availability 
of  $12.1  million  and  was  divided  into 
three  subcompetitions.  The  first 
subcompetition  allocated  $4.0  million  to 
be  awarded  to  CDBG  entitlement 
jurisdictions  within  Los  Angeles  County 
that  were  able  to  demonstrate  extensive 
physical  damage  resulting  from  the  civil 
disturbances  occurring  during  April- 
May  1992.  Nine  applicants  responded  to 
the  Notice  by  the  closing  date  of  August 
6,  1992;  these  were  scored  and  selected 
for  funding  according  to  the  "Factors  for 
Award"  contained  in  the  June  29, 1992 
Notice.  Eight  applicants  were  able  to 
demonstrate  extensive  physical  damage 
resulting  from  the  April-May  1992  civil 
disturbances  and  were  scored.  One 
applicant  was  not  able  to  demonstrate 
extensive  physical  damage  resulting 
from  the  April-May  1992  civil 
disturbances  and  did  not  receive 
consideration  under  this 
subcompetition.  However,  the  appbcant 
was  considered  under  the  $6.6  million 
subcompetition  in  accordance  with  the 
terms  of  the  Notice. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Etevelopment 
Reform  Act  of  1989  (Pub.  L.  102  235. 


approved  December  15, 1989),  HUD  is 
publishing  the  names  of  the  winners  of 
the  S4.0  million  technical  assistance 
subcompetition  to  economically 
empower  low-income  residents  in 
Community  Development  Block  Grant 
Communities,  especially  in  riot 
damaged  areas  of  Los  Angeles, 
California,  and  in  connection  with 
implementation  of  enterprise  zones. 

1.  City  of  Los  Angeles,  215  W. 
6th  Street,  Los  Angeles,  CA 
90014.  Pariier  C.  Anderson, 
Community  Development 
Department,  213-485-4682  1,052.631 

2.  Los  Angeles  County,  2525 
Corporate    Place,    Monterey  i 
Park,     CA     91754.     Edna  I 
Bruce,  Community  Develop- 
ment    Commission,     213- 

280-2187  1,052,631 

3.  City  of  Long  Beach,  333  W. 
Ocean    Blvd.    Long    Beach,  | 
California    90802.    Michael 

K.  Parker,  Community  De- 
velopment Department, 
310-590-6843  491,228 

4.  City  of  Compton,  205  South 
Willowbrook  Avenue, 
Compton,  CA  90220.  Timo- 
thy Iverson,  Office  of  Grants 
Management  Services,  310- 

605-5580  280,702 

5.  City  of  Huntington  Park, 
6550  Miles  Avenue,  Hun- 
tington    Park,    CA     90255. 

Tim   Anusiem,   Community  I     . 

Development  Department, 
213-582-6161 280,702 

6.  City  of  Inglewood,  One 
Manchester  Blvd., 
Inglewood,  CA  90301.  Patri- 
cia Way,  Department  of 
Community  Development 
and      Housing,      310-412- 

5230 280,702 

7.  City  of  Lynwood,  11330 
Bullis  Road,  Lynwood,  CA 
90262.  Sol  Blumenfeld, 
Community  Development 
Department,  310-603-0220.  280,702 

8.  City  of  Pasadena,  100  North 
Garfield  Avenue,  Pasadena, 
CA  91109.  Anthony  Ran- 
dolph, Department  of 
Northwest    Programs,    818- 

405-3567 280,702 

The  second  subcompetition  allocated 
$6.6  million  to  be  awarded  to  CDBG 
entitlement  jurisdictions  other  than 
those  California  jurisdictions  identified 
under  the  $4.0  million  subcompetition. 
Fifty  applicants  responded  to  the  Notice 
by  the  closing  date  of  August  6, 1992; 
these  were  scored  and  selected  for 
funding  according  to  the  "Factors  for 
Award"  contained  in  the  June  29. 1992 
Notice.  One  applicant  that  had 
responded  under  the  $4.0  million 
subcompetition  was  not  able  to 
demonstrate  extensive  physical  damage 
resulting  from  the  April-May  1992  civil 


disturbances  and  was  included  in  the 
$6.6  million  competition  in  accordance 
with  the  provisions  of  the  Notice.  The 
$6.6  million  that  was  available 
permitted  full  or  partial  funding  of  the 
20  most  qualiHed  applicants. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L.  102-235. 
approved  December  15, 1989),  HUD  is 
publishing  the  names  of  the  winners  of 
the  $6.6  million  technical  assistance 
subcompetition  to  economically 
empower  low-income  residents  in 
Community  Development  Blodc  Grant 
Communities  in  connection  with 
implementation  of  enterprise  zones. 

1.  City  of  Syracuse,  201  E 
Washington  Street,  Syracuse. 
NY  13202.  Christine  Abate, 
Department  of  Conununity  De- 
velopment, 315-473-2616  $200,000 

2.  City  of  Philadelphia,  1650 
Arch  Street,  19th  floor,  Phila- 
delphia, PA  19103.  )ames 
Cuorato,  Department  of  Com- 
merce, 215-686-8585  350,000 

3.  City  of  Oakland,  1333  Broad- 
way, suite  900,  Oakland,  CA 
94610.  Gwen  McCormick,  Of- 
fice of  Economic  Development 
and    Employment,    510-238- 

3015  350,000 

4.  City  of  Albany,  230  South 
)ackson,  suite  315.  Albany, 
GA  31701.  Rudy  Goddard, 
Conununity  Development  Di- 
vision, 912-430-5283 200,000 

5.  Metropolitan  Government  of 
Nashville  and  Davidson  Coun- 
ty, 701  South  Sixth  Street, 
Nashville,  TN  37206.  Gerald 
F.  Nicely,  Metropolitan  Devel- 
opment and  Housing  Agency, 
615-252-8410  200,000 

6.  aty  of  San  Diego,  1200  Third 
Avenue,  Suite  1620,  San 
Diego,  CA  92101.  Michael  D. 
Jenkins,  Enterprise  Zone  Pro- 
gram, 619-236-6089 350,000 

7.  aty  of  Pittsfield,  Qty  Hall,  70 
Allen  Street,  room  205,  Pitts- 
field,  MA  01201.  Andree 
Tremoulet,  Office  of  Commu- 
nity and  Economic  Develop- 
ment, 413-499-9368  324,500 

8.  Qty  of  Boston,  43  Hawkins 
Street,  Boston,  MA,  02114. 
Jerry  Rubin,  Economic  Devel- 
opment and  Industrial  Cor- 
poration, 617-635-3342  350,000 

9.  City  of  Kansas  City,  City  Hall, 
nth  floor,  414  E.  12th  Street, 
Kansas  City,  MO  64106.  James 
M.  Vaughn,  Department  of 
Housing  and  Community  De- 
velopment, 816-274-2201  350,000 

10.  Qty  of  Dallas.  1500  Marilla 
Street,  room  4/B/N,  Dallas,  TX 
75201.  Dennis  B.  Martinez, 
Economic  Development  De- 
partment. 214-670-1685  350,000 


11.  City  of  Fort  Wayne,  One 
Main  Street,  Fort  Wayne.  IN 
46802.  Greg  Purcell,  Division 
of  Community  and  Economic 
Development,  219-427-1131  ..        200,000 

12.  Qty  of  Phoenix.  One  N.  First 
Street,  suite  700,  Phoenix,  AZ 
85004-2357.  Kim  Domey, 
Community  and  Economic  De- 
velopment Department,  602- 
262-5040  350,000 

13.  City  of  Kansas  City,  One 
McDowell  Plaza,  Kansas  Gty, 
KS  66101.  Edward  C.  Smith, 
Division  of  Community  Devel; 

opment,  913-573-5100  350,000 

14.  City  of  Cleveland,  601  Lake- 
side Avenue,  Qeveland,  OH 
44114.  Joseph  A.  Marinucci, 
Department  of  Economic  De- 
velopment, 216-664-2406  350,000 

15.  City  of  Fort  Worth,  1000 
Throckmorton,  Fori  Worth,  TX 
76102.  Tom  Higgins,  Eco- 
nomic Development  Office, 
817-871-6192  350,000 

16.  City  of  Las  Vegas,  400  E. 
Stewart.  Las  Vegas.  NV  89101. 
Kenneth  Williams,  Urban  De- 
velopment, 702-229-6462  260,^58 

17.  Lexington -Fayette  Urt)an 
County  Government,  200  East 
Main  Street,  Lexington,  KY 
40507.  Irene  Gooding.  Divi- 
sion of  Housing  and  Commu- 
nity   Development.    606-258- 

3070  312.775 

18.  City  of  Indianapolis,  200  E. 
Washington  Street,  Indianap- 
olis, IN  46204.  Leslie  Rubin, 
Department  of  Metropolitan 
Development,  Division  of 
Planning,  317-327-5151  350,000 

19.  aty  of  Altanta,  68  Mitchell 
Street,  SW.,  Atlanta,  GA 
30335.  Muriel  Mitchell,  De- 
partment of  Housing,  404- 
330-6420  350,000 

20.  Jefferson  County,  805  North 
22nd  Street.  Birmingham,  AL 
35203-2385.  James  F. 
Fensfermaker.  Office  of  Plan- 
ning and  Community  Develop- 

njent.  205-325-5761  350,000 

The  third  subcompetition  allocated 
$1.5  million  to  be  awarded  to  states  for 
technical  assistance  or  for  distribution 
to  non-entitlement  CDBG-eiigible  units 
of  general  local  government.  Eight 
applicants  responded  to  the  Notice  by 
the  closing  date  of  August  6, 1992;  these 
were  scored  and  selected  for  funding 
according  to  the  "Factors  for  Award" 
contained  in  the  June  29, 1992  Notice. 
Two  of  the  eight  applicants  did  not 
score  above  the  50  point  minimum 
threshold  required  to  be  considered  for 
funding.  The  $1.5  million  that  was 
available  permitted  full  funding  of  the  6 
applicants  that  meet  the  50  point 
minimum  threshold. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
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250.000 


250,000 


200,521 


Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L.  102-235. 
approved  December  15. 1989),  HUD  is 
publishing  the  names  of  the  winners  of 
the  $1.5  million  technical  assistance 
subcompetition  to  economically 
empower  low-income  residents  in 
Community  Development  Block  Grant 
Communities  in  connection  with 
implementation  of  enterprise  zones. 

1.  The  State  of  Wisconsin.  P.O. 
Box  7970.  Madison.  WI  53707. 
Kathleen  Heady.  Department 
of     Developmert.     606-267- 

2045 $249,981 

2.  The  State  of  Texas.  P.O.  Box 
13941.  Austin.  TX  7e711- 
3941.  Ruth  Cedillo.  Depart- 
ment of  Housing  and  Commu- 
nity Affairs,  512-475-3882 

3.  The  State  of  New  Mexico,  Jo- 
seph Montoya  Building,  1100 
St.  Francia  Drive,  Santa  Fe, 
NM  (17303.  William  E.  Garcia. 
505-827-0381 

4.  The  State  of  Massachusetts. 
100  t^ambridge  Street,  room 
1802.  Boston,  M.^  02202. 
Carolyn  Britt,  Massachusetts 
Executive  Office  of  Commu- 
nities and  Development.  Bu- 
reau of  Small  Cities.  617-727- 
7180 

5.  Tlie  State  of  Nebraska,  P.O. 
Box  9466.  Lincoln.  NE  68509. 
Jenne  Rodriguez,  Nebraska  De- 
partment of  Economic  Devel- 
opment, 402-471-4388.  

6.  The  State  of  Rhode  Island. 
State  House,  room  111,  Provi- 
dence, Rl  02903.  Troy 
Centazzo,  Covemor's  Office 
Housing,  Energy.  Intergovern- 
mental Relations.  401-277- 
2080 123,882 

Dated:  January  13. 1993. 
Don  I.  Patch, 

Acting  Assistant  Secretary  for  Community 

Planning  and  DeveJopment. 

[FR  Doc.  93-1281  Filed  1-19-93:  8:45  ami 

BILUNG  CODE  4t1»-M-«l 

[OockM  No.  N-93-3440:  FR-3294-fM)4] 

Announcement  of  Allocations  for 
Housing  Opportunities  for  Persons 
With  AIDS;  Correction 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACTION:  Notice;  correction. 

SUMMARY:  This  notice  corrects  the  list  of 
HUD  Field  Offices  contained  in  the 
announcement  of  availability  of  funding 
for  the  Housing  Opportunities  for 
Persons  with  AIDS  program  for 
applicants  from  North  Carolina  and 
Washington. 

Accordingly,  in  PR  Doc.  92-30976. 
published  in  the  Federal  Register  on 


December  28. 1992  (57  FR  61752).  the 
Department  corrects  the  list  of  HUD 
Field  Offices  of  page  61753,  third 
colunm  as  follows: 

(1)  The  address  listed  for  "North 
Carolina"  is  removed  and  replaced  with 
the  following:  Charles  T.  Ferebee.  Koger 
Building.  2306  West  Moadowview  Road, 
Greensboro.  NC  27407-3707;  (919)  547- 
4005;  TDD  (919)  547-^055. 

(2)  The  address  listed  for 
"Washington"  is  removed  and  replaced 
with  the  following:  John  Peters.  Federal 
Office  Building.  909  First  Avenue,  suite 
200,  Seattle,  WA  98104-100,  (206)  220- 
5150;  TDD  (206)  220-5185. 

Dated:  January  13, 1993. 
Grady  |.  Norra, 

Assistant  General  Counsel  for  Regulations. 
|FR  Doc.  93-1283  Filed  1-19-93;  8:45  am] 

BiLUNG  CODE  «31«-39-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-600-03-41 20-02-24 1  A] 

Request  for  Public  Comment 
Concerning  the  Inclusion  of  Certain 
States  Under  f=ederal  Coalt>ed  Methane 
Recovery  Regulations 

agency:  Bureau  of  Land  Management, 
232,283    Interior. 

ACTION:  Notice  of  public  comment 
period. 

SUMMARY:  The  Bureau  of  Land 
Management  requests  public  comment 
on  the  inclusion  of  certain  States  under 
the  provisions  of  section  1339. 
OWNERSHIP  OF  COALBED  METHANE, 
of  the  Energy  Policy  Act  of  1992,  Public 
Law  102-486.  Under  the  provisions  of 
this  Section,  the  Secrefar}'  of  the  Interior 
will  compile  a  list  of  Affected  Stales  and 
will  administer  this  section  in  those 
States  on  lands  where  the  United  States 
is  the  owner  of  the  surface  estate  or 
where  the  United  States  has  transferred 
the  surface  estate  but  reserves  the 
subsurface  mineral  estate. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  State  Director,  Eastern 
States,  Bureau  of  Land  Management, 
Mail  Stop  920.  7450  Boston  Boulevard, 
Springfield,  Virginia  22153. 
DATES:  Comments  received  on  or  before 
March  8. 1993,  will  be  considered  prior 
to  publishing  the  initial  list  of  Affected 
States. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ken  FitzPatrick,  Bureau  of  Land 
Management,  at  the  above  address,  or 
telephone  (703)  440-1731. 
SUPPLEMENTARY  INFORMATION:  Not  later 
than  180  days  aftw  the  October  24, 


1992,  enactment  of  the  Energy  Policy 
Act  of  1992,  Public  Law  102-486,  the 
Secretary  of  the  Interior,  with  the 
participation  of  the  Secretary  of  Energy, 
shall  publish  in  the  Federal  Register  a 
list  of  Affected  States  which  shall  be 
comprised  of  States: 

(1)  In  which  the  Secretary  of  the 
Interior,  with  the  participation  of  the 
Secretary  of  Energy,  determines  that 
disputes,  uncertainty,  or  litigation 
exist(s).  regarding  the  ownership  of 
coalbed  methane  gas; 

(2)  In  which  the  Secretary  of  the 
Interior,  with  the  participation  of  the 
Secretary  of  Energy,  determines  that 
development  of  significant  deposits  of 
coalbed  methane  gas  is  being  impeded 
by  such  disputes,  uncertainty,  or 
litigation  regarding  ownership  of  such 
coall}ed  methane; 

(3)  Which  do  not  have  in  effect  a 
statutory  or  regulatory  procedure  or 
existing  case  law  permitting  and 
encouraging  the  developm.ent  of  coalbed 
methane  gas  within  the  State;  and 

(4)  Which  do  not  have  extensive 
development  of  coalbed  methane  gas. 

Any  Affected  State  shall  be  deleted 
from  the  list  of  Affected  St.ites  upon 
receipt  by  the  Secretary  of  the  Interior 
of  a  Governor's  petition  requesting  such 
deletion,  a  State  law  requesting  such 
deletion,  or  a  resolution  requesting  such 
deletion  enacted  by  the  legislative  body 
of  the  State.  Under  the  provisions  of  this 
Section,  the  following  States  are 
included  on  the  list  until  the  Secretary 
of  the  Interior  publishes  a  new  list  of 
Affected  States:  Illinois,  Indiana, 
Kentucky,  Ohio,  Pennsylvania, 
Tennessee,  and  West  Virginia.  This 
Section  also  declares  that  States  which 
shall  not  be  included  on  the  list  are 
Alabama,  Colorado,  Louisiana, 
Mississippi,  Montana.  New  Mexico, 
Utah,  Virginia,  Washington,  and 
Wyoming.  Other  States  with  significant 
coal  production  will  be  considered  for 
inclusion  on  this  list,  and  the  States 
currently  on  the  list  will  be  considered 
for  removal. 

In  implementing  this  Section,  the 
Secretary  of  the  Interior,  with  the 
participation  of  the  Secretary  of  Energy, 
shall— (A)  consider  existing  and  future 
coal  mining  plans,  (B)  preserve  the 
mineability  of  coal  seem,  and  (C) 
provide  for  the  prevention  of  waste  and 
maximization  of  recovery  of  coal  and 
coalbed  methane  gas  in  a  manner  which 
will  protect  the  rights  of  all  entities 
owning  an  interest  in  such  coalbed 
resources. 

If  an  Affected  State  has  not  placed  in 
effect,  by  statute  or  by  regulaf 'on,  a 
substantial  program  promoting  the 
permitting,  drilling,  and  production  of 
coalbed  inathane  wells  (including 


pooling  arrangeineDts)  within  that  State 
within  3  years  after  becoming  an 
Affected  State,  the  Secretary  of  the 
Interior,  with  the  participation  of  the 
Secretary  of  Energy,  shaU  administer 
this  section  and  shall  promulgate  such 
regulations  as  are  necessary  to  carry  out 
this  Section  in  that  State.  Federal 
provisions  applicable  to  the  listed  States 
in  parts  "e"  through  "p"  of  this  section 
include  Spacing,  Spacing  Units, 
Development  Under  Pooling 
Anjsngement,  Escrow  Account, 
Approval  of  the  Secretary  of  the  Interior, 
Authorization  to  Stimulate  a  Coal  Seam, 
Notice  and  Objection,  Plugging,  Notice 
and  Objection  by  Other  Parties,  Venting 
for  Safety,  Other  Laws,  and  Definitions. 

The  information  sought  from 
comment  on  this  notice  includes  the 
following— <A)  Should  a  State  be  listed? 
Why?  Why  not?  (B)  Should  a  listed  State 
be  removed  from  the  list?  Why?  Why 
not?  (C)  Any  other  relevant  information. 

The  text  of  section  1339, 
OWNERSHIP  OF  COAUBED  I 

METHANE.,  of  tho  Energy  Policy  Act  of 
1992,  Public  Law  102-486.  is  available 
from  the  above  address.  ■  | 

DBted;  January  14, 1993. 
HiUwy  A.  Oden,  I 

Assl$tant  Director,  Energy  and  Minerai 
Besources. 

IFR  Doc.  93-1360  Filed  1-19-93;  8:45  am) 

BiUMG  CODE  431(MU-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
{ll><Q10-03-42ia-04;  IO(-27420] 

Realty  Action;  Idaho 

agency:  Bureau  of  Land  Management, 
Interior, 

'action:  Notice  of  realty  action — IDI- 
27420;  exchange  of  public  and  private 
lands  in  Ada,  Elmore,  Owyhee,  and 
Washington  Coimties,  Idaho. 

SUMMARY:  The  following  described 
pubhc  lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  imder 
Sec  206  of  the  Federal  Land  Policy  and 
Management  Act  of  October  21, 1976 
(43U.S.C.  1716): 

Boiae  Meridian.  Idaho 

T.  1  N,,  R.  1  B.. 

Sec.  6,  EVjSE'/*.  ByaEMiW»/^SB»/4, 

Sec.  7,  EViNEV«.  EVtB'AW'ANEV*, 

S«C.  8,  NWV«. 

Containing  360  acres  in  Ada  County; 
T.  6  S.,  R.  4  E., 

Sec  25,  NWV4SWV4,  SViS'/i,  j 

Sec.  26,  SBi/«NEV«,  B'/iSEV«,  ! 

Containing  320  acres  in  Owyhee  County. 

In  exchange  for  the  above  described 
pubhc  lands,  BLM  will  acquire  the 


following  described  private  lands  from 
The  Nature  Conservancy: 

Boise  Meridian,  Idaho 

T.  13  N.,  R.  4  W., 

Sec.  20,  SEV«SWV«, 

Sec  29,  E'/iNWV4.  SWV«NWV«.  SWV«, 
W'/iSEV*, 

Containing  400  acres  in  Washington 
County; 
T.  4  S.,  R.  2  E., 

Sec  10,  Lots  1, 5,  &  6,  NWVtNEV*. 

Secll.NVaSWV*, 

Containing  233.5  acres  in  Elmore  County. 

The  purpose  of  this  exchange  is  to 
dispose  of  public  lands  that  have,  for  a 
number  of  years,  been  farmed  under 
BLM  permit,  possess  very  little  public 
resource  value  or  potential,  are  difficult 
and  uneconomic  to  manage,  and  would 
be  better  managed  in  private  ownership, 
in  exchange  for  private  lands  that 
contain  important  raptor  and  raptor 
prey  habitat,  important  upland  game 
habitat,  valuable  recreation  potential, 
and  over  a  mile  of  frontage  on  the  Snake 
River.  The  public  interest  will  be  well 
served  by  the  completion  of  this 
exchange,  as  the  consummation  thereof 
will  fulfill  the  Secretary's  Fish  and 
Wildlife  2000,  Recreation  2000,  and 
riparian  management  initiatives. 

The  values  of  the  lands  to  be 
exchanged  are  approximately  equal. 
Full  equalization  of  values  will  be 
accomplished  prior  to  dosing  through 
either  acreage  adjustment  or  cash 
payment  in  an  amount  not  to  exceed  25 
percent  of  the  value  of  the  lands  to  be 
transferred  out  of  Federal  ownership. 
DATES:  Interested  parties  may  submit 
comments  to  the  District  Manager, 
Bureau  of  Land  Management,  Boise 
District,  3948  Development  Avenue, 
Boise,  Idaho  83705  on  or  before  March 
8, 1993.  Objections  to  this  proposal  will 
be  reviewed  by  the  State  Director,  who 
may  sustain,  modify,  or  vacate  this 
realty  action.  In  the  absence  of  any 
adverse  comments,  this  realty  action 
will  become  the  final  determination  of 
the  Department  of  Interior. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Sullivan,  Bruneau  Resource  Area 
Realty  Specialist,  at  (208)  384-3338. 

SUPPLEMENTARY  INFORMATION: 
Publication  of  this  notice  in  the  Federal 
Register  segregates  the  public  lands 
from  operation  of  the  public  land  laws, 
except  the  exchange  provisions  of  the 
Federal  Land  Policy  and  Manageioent 
Act,  and  mining  laws,  but  not  the 
mineral  leasing  laws.  The  segregative 
effect  will  end  upon  issuance  of  patent 
or  two  (2)  years  bom  the  date  of 
pubhcation,  whichever  occurs  first. 
Lands  to  be  transferred  from  the 
United  States  will  be  subject  to  the 


following  reservations,  terms,  and 
conditions: 

Excepting  and  Reserving  to  the  United 
States:  1.  A  ri^t-of-way  thereon  for 
ditches  or  canals  constructed  by  the 
authority  of  the  United  States,  Act  of 
August  30, 1980  (43  U.S.C  945). 

Subject  To:  2.  Those  rights  for  electric 
powerline  line  purposes  granted  to 
Idaho  Power  Company,  its  successors  or 
assigns,  by  Rights-of-Way  No.  IDI-4243, 
IDI-8913,  IDI-013210,  IDI-013448,  and 
IDI-013610,  piu^uant  to  the  Act  of 
March  4. 1911  (43  U.S.C.  961). 

3.  Those  rights  for  irrigation  pipeline 
purposes  granted  to  Robert  V.  and  K. 
Marlene  Anderson,  their  heirs, 
successors,  or  assigns,  by  Right-of-Way 
No.  IDI-9711,  pursuant  to  the  Act  of 
March  3, 1891  (43  U.S.C.  946-951). 

4.  Those  rights  for  drainage  ditch 
purposes  granted  to  Kent  Kohring,  his 
heirs,  successors,  or  assigns,  by  Right-of- 
Way  No.  IDI-25382,  pursuant  to  the  Art 
of  October  21, 1976  (43  U.S.C.  1761), 

5.  Those  rights  for  irrigation  canal 
purposes  granted  to  J.G.  Kohring,  his 
heirs,  successors,  or  assigns,  by  Right-of- 
Way  No.  IDI-015847,  pursuant  to  the 
Act  of  March  3.  1891  (43  US  C  946- 
951). 

Dated:  January  8, 1993. 
Roger  E.  Schmitt, 

Associate  District  Manager. 

IFR  Doc.  93-1279  Filed  1-19-93;  8  45  am) 

MUINO  CODE  4310-OO-M 


Bureau  of  Reclamation 

Change  In  Discount  Rate  tof  Water 
Resources  Planning 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACnON:  Notice  of  change  in  disccunt 

rate  for  water  resources  planning. 

SUMMARY:  This  notice  sets  forth  that  the 
discount  rate  to  be  used  in  Federal 
water  resources  planning  for  fiscal  year 
1993  is  8.25  percent. 

DATES:  This  discount  rate  is  to  be  used 
for  the  period  October  1, 1992,  through 
and  including  September  30. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Norbert  S.  Ries,  Special  Prcgrams 
Manager,  Investigations  and  Oversight 
Branch,  U.S.  Bureau  of  Reclamation,  D- 
5110,  Building  67,  Denver  Federal 
Center,  Denver  CO  80225-0007. 
Telephone  303-236-5247. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  interest  rate  to  be 
used  by  Federal  agencies  in  the 
formulation  and  evaluation  of  plans  far 
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water  and  related  land  resources  is  8.25 
percent  for  fiscal  year  1993. 

This  rate  has  been  computed  in 
accordance  with  section  80(a).  Public 
Law  93-251  (88  Stat.  34)  and  18  CFR 
704.39.  which  (1)  specify  that  the  rate 
shall  be  based  upon  the  average  yield 
during  the  preceding  Fiscal  year  on 
interest-bearing  marketable  securities  of 
the  United  States  which,  at  the  time  the 
computation  is  made,  have  teims  of  15 
years  or  more  remaining  to  maturity 
(average  yield  is  rounded  to  nearest  one- 
eighth  percent);  and  (2)  provide  that  the 
rate  shall  not  be  raised  or  lowered  more 
than  one-quarter  of  1  percent  for  any 
year.  The  Treasury  Department 
calculated  the  specified  average  yield  to 
be  7.87  percent.  The  rate  of  8.25  percent 
shall  be  used  by  all  Federal  agencies  in 
the  formulation  and  evaluation  of  water 
and  related  land  resources  plans  for  the 
purpose  of  discounting  future  benefits 
and  computing  costs,  or  otherwise 
converting  benefits  and  costs  to  a 
common  time  basis. 

Dated:  January  13. 1993. 
Joe  O.  Hall, 
Deputy  Commissioner. 
[FR  Doc  93-1261  Filed  1-19-93,  845  am] 

BIUJNG  CODE  4310-09-M 


Fish  and  Wildlife  Service 

Availability  of  Finding  of  No  Significant 
Impact  and  Rnal  Environmental 
Assessment  and  Receipt  of  an 
Application  for  an  Incidental  Take 
Permit  for  Development  in  Highlands 
County,  FL 

AGENCY:  Fish  and  Wildlife  Service. 
Department  of  the  Interior. 
action:  Notice. 

SUMMARY:  Wal-Mart  Stores, 
Incorporated,  of  Bentonville.  Arkansas, 
(applicant)  has  applied  to  the  Fish  and 
Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
section  10(a)(1)(B)  of  the  Endangered 
Species  Act  (Act).  The  proposed  permit 
would  authorize,  for  a  period  of  1  year, 
the  incidental  take  of  a  threatened 
species,  the  Florida  scrub  jay 
[Apbelocoma  coenilescens 
coerulescens),  known  to  occupy  the  site 
in  Sebring.  Highlands  County,  Florida. 
In  addition  to  the  scrub  jays,  three  other 
federally  hsted  threatened  wildlife 
species  are  assumed  present  on  the 
property,  even  though  the  survey 
conducted  did  not  provide  positive 
evidence  of  these  species.  The  proposed 
permit  would,  therefore,  also  authorize 
the  incidental  take  of  eastern  indigo 
snakes  [Drymarchon  corais  couperi). 
blue-tailed  mole  skinks  (Eumeces 


egreffus  lividus),  and  sand  skinks 
[Neoseps  reynoldsi).  in  the  event  they 
are  impacted  as  a  result  of  development 
of  the  site. 

Although  no  incidental  take 
authorization  is  required  for  listed  plant 
species,  impacts  to  these  species  must 
be  addressed  in  the  intra-Ssrvice 
consultation  required  pursuant  to 
section  7(a)  of  the  Act.  Listed  plant 
species  occurring  onsite  are  Highlands 
scrub  hypericum  [Hypericum 
cumulicola).  scrub  blazing  star  (Liatris 
ohlingerae),  papery  whitlow-wort 
[Paronychia  chartacea),  a  wireweed 
[Polygonella  basiramia],  and  scrub  plum 
[Pninus  geniculata).  Two  plant  species 
onsite  that  are  proposed  for  listing  as 
endangered  are  the  short-leaved 
rosemary  [Conradina  brevifoiia)  and  the 
sandlace  [Polygonella  myriophylla). 

The  Service  also  announces  the 
availability  of  a  final  environmental 
assessment/habitat  conservation  plan 
(EA/HCP)  for  the  incidental  take  permit 
application.  Copies  of  the  EA/HCT  can 
be  obtained  by  making  requests  to  the 
addresses  below.  The  Service  is 
soliciting  data  on  any  of  the  above-listed 
wildlife  or  plant  species  to  assist  in  the 
requirement  of  the  intra-Service 
consultation.  This  notice  also  advises 
the  public  that  the  Service  has  made  a 
preliminary  determination  that  issuing 
the  incidental  take  permit  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
within  the  meaning  of  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  as  amended.  The  Finding 
of  No  Significant  Impact  is  based  on 
information  contained  in  the  EA/HCP. 
The  final  determination  will  be  made  no 
sooner  than  30  days  from  the  date  of 
this  notice.  This  notice  is  provided 
pursuant  to  section  10(c]  of  the  Act  and 
National  Environmental  Policy  Act 
Regulations  (40  CFR  1506.6). 

DATES:  Written  comments  on  the  permit 
application  and  EA/HCP  should  be 
received  on  or  before  February  22, 1993. 

ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  the  Service's  Southeast  Regional 
Office,  Atlanta,  Georgia.  Persons 
wishing  to  review  the  EA/HCP  may 
obtain  a  copy  by  writing  the  Regional 
Office  or  the  Jacksonville,  Florida,  Field 
Office.  Documents  will  be  available  by 
writtei^  request  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Regional  Office,  or  the  field 
office.  Written  data  or  comments 
concerning  the  application  and  the  EA/ 
HCP  should  l>e  submitted  to  the 
Regional  Office.  Please  reference  permit 
under  PRT-774603  in  your  comments. 


Assistant  Regional  Director  (FWE/SE).  U.S. 
Fish  and  Wildlife  Service,  Suite  1276.  75 
Spring  Street.  SW..  Atlanta,  Georgia  30303. 
(telephone  404/331-3580.  fax  404/730- 
3419). 

Field  Supervisor  U.S.  Fish  and  Wildlife 
Service,  3100  University  Blvd.  South,  Suite 
120,  Jacksonville,  Florida  32216  (telephone 
904-232-2580,  fax  904-232-2404). 

FOA  FURTHER  INFORMATION  CONTACT: 
Dawn  Zattau  at  the  above  Jacksonville. 
Florida.  Field  Office. 
SUPPLEMENTARY  INFORMATION:  Wal-Mart 
Stores.  Incorporated  (applicant) 
proposes  to  develop  24  acres  of  land 
located  in  Sebring.  Highlands  County, 
Florida.  This  site  is  known  to  support 
two  femilies  to  Florida  scrub  jays,  and 
is  suitable  to  support  eastern  indigo 
snakes,  blue-tailed  mole  skinks.  and 
sand  skinks.  The  application  includes  a 
habitat  conservation  plan  (HCP), 
combined  with  the  environmental 
assessment  (EA),  which  outlines  the 
steps  the  applicant  intends  to  take  to 
mitigate  for  impacts  to  the  species. 

The  EA  considers  the  environmental 
consequences  of  six  alternatives.  The 
no-build  alternative  would  probably 
result  in  continued  succession  of  the 
scrub  habitat  onsite.  resulting  in  the 
eventual  loss  of  listed  species  over  time. 
The  conservation  acquisition  alternative 
would  still  require  compliance  with 
incidental  take  prohibitions  of  the  Act, 
and  any  management  actions  would 
need  to  take  these  prohibitions  into 
account.  Since  the  site  is  almost 
completely  surrounded  by  urban 
development,  little  value  would  be 
gained  for  species  preservation  by 
conserving  this  site.  Other  sites  were 
considered  by  the  applicant,  but  would 
result  in  environmental  impacts  at  these 
sites.  For  each  of  the  above  alternatives, 
the  development  potential  for  the 
proposed  site  would  still  be  an  issue, 
and  there  would  be  a  potential  for 
continued  disturbance  from  the 
surrounding  urbanization.  Other  site 
plans  were  also  considered  by  the 
applicant,  including  construction  of  a 
smaller  store  and  elimination  of 
required  stormwater  treatment  facilities. 
Construction  of  a  smaller  store  was 
deemed  economically  unfeasible  by  the 
applicant. 

Elimination  of  the  stormwater 
treatment  would  result  in  revocation  of 
local  permits,  and  the  project  could  not 
be  built.  The  proposed  action  would 
result  in  the  loss  of  four  scrub  jays  in 
two  families,  as  well  as  the  potential 
loss  of  any  eastern  indigo  snakes,  blue- 
tailed  mole  skinks,  and  sand  skinks 
which  may  use  the  site.  As  mitigation 
for  the  incidental  take  of  these  species, 
the  applicant  proposes  to  provide  funds 
needed  to  purchase  and  perpetually 
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manage  40  acres  of  high  quality  scrub 
habitat  located  adjacent  to  Archbold 
Biological  Station,  a  privately-funded 
scrub  research  facility.  The  final 
alternative  discussed  involves  delisting 
the  scrub  Jay.  Federal  delisting  would 
not  negate  the  take  prohibitions  found 
in  Florida  statutes,  and  is  not  warranted 
on  a  biological  basis. 

Dated:  )anuary  11, 1993. 
Warren  T.  Olda,  Jr., 
Assistant  Hegional  Dinctor. 
[FR  Doc.  93-1311  Filed  1-19-93;  8:45  am) 
BILUNO  COCe  431»-«B-M 


Mine.'^aU  Management  Service  (MMS) 

Information  Collection  Sut>m!tted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  Review  Under  the  Paperworti 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  OMB  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
Copies  of  the  proposed  collections  of 
information  and  related  forms  may  be 
f:btained  by  contacting  the  Bureau's 
Clearance  Officer  at  the  telephone 
number  listed  below.  Comments  and 
suggestions  on  the  proposal  should  be 
made  directly  to  the  Bureau  Clearance 
Officer  and  to  the  Office  of  Management 
and  Budget;  Paperwork  Reduction 
Project  (1010-XXXX);  Washington,  DC 
20503,  telephone  (202)  395-7340.  with 
copies  to  John  V.  Mirabella;  Chief, 
Engineering  and  Standards  Branch; 
Engineering  and  Technology  Division; 
Mail  Slap  4700;  Minerals  Management 
Service;  381  Elden  Street;  Hemdon, 
Virginia  22070-4817. 

Title:  30  CFR  part  254,  Spill-Response 
Plans  for  Offshore  Facilities  Including 
State  Submerged  Lands  and  Pipehnes 

CM3  approval  number:  1010-XXXX 

Abstract:  This  information  will  be  used 
by  the  Regional  Supervisor  to 
determine  if  a  spill-response  plan 
submitted  for  a  platform  or  pipeline 
meets  the  MMS  requirements  as 
stated  in  30  CFR  part  254. 

Bureau  form  number:  None 

Frequency:  Once  with  minor  annual 
updates 

Description  of  respondents:  Ofl'shore 
lessees  and  facility  operators 

Estimated  completion  time:  48.6  hours 

Annual  responses:  350 

Annual  burden  hours:  17.000  (rounded) 

Bureau  Clearance  Officer:  Dorothy 
Christopher  (703)  787-1238 


Dated:  January  12, 1993. 

Richard  Roldan, 

Assistant  Secretary,  Land  and  Minemls 
Management 

(FR  Doc.  93-1346  Filed  1-19-93;  8;45  am) 

BiLUNO  COOE  4310-MR-ll 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigatlone  Nor  731-TA-641-642 
(Preliminary)] 

Ferrosilicon  From  Brazil  and  Egypt 

AGENCY:  United  States  hitomalional 
Trade  Commission. 

ACTION:  Institution  and  scheduling  of 
preliminary  antidumping  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  cf  the  institution  of  preliminary 
antidumping  investigations  Nos.  731- 
TA-641-642  (Preliminary)  under 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C  1673b(a))  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Brazil  and  Egypt  of 
ferrosilicon.  provided  for  in 
subheadings  7202.21.10,  7202.21.50, 
7202.21.75,  7202.21.90,  and  7202.29.00 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value.  The  Commission  must  complete 
preliminary  antidumping  investigations 
in  45  days,  or  in  this  case  by  February 
26,  1993. 

For  further  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 

EFFECTIVE  DATE:  January  12, 1993. 

FOR  FliRTHER  INFORMATION  CONTACT: 

Brad  Hudgens  (202-205-3189),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 


SUPPtEMENTARY  MFORMATXM: 

Bacltground 

These  investigations  are  being 
instituted  in  response  to  a  petition  filed 
on  January  12, 1993,  by  AIMCOR. 
Pittsburgh,  PA;  Alabama  Silicon,  Inc., 
Bessemer,  AL;  American  Alloys, 
Pittdjurgh,  PA;  Globe  Metallurgical, 
Inc.,  Cleveland,  OH;  Silicon  Metaltech, 
Inc.,  Seattle,  WA;  United  Autoworkers 
of  America  (locals  523  and  12646); 
United  Steelworkers  of  America  (locals 
2528,  3081,  and  5171);  and  Oil, 
Chemical  &  Atomic  Workers  (local  389). 

PairticipatkMi  in  the  InvestigatioiM  and 
Public  Service  List 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§§201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  these  investigations 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  these  preliminary 
investigations  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigations,  pro.ided  that  the 
application  is  made  not  later  than  seven. 
(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Conference  I 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  February  3, 1993,  at  the 
U.S.  International  Trade  Commission 
Building,  500  E  Street  SW.,  Washington, 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Brad 
Hudgens  (202-205-3189)  not  later  than 
January  28,  1993,  to  arrange  for  their 
appearance.  Parties  in  support  of  the 
imposition  of  antidumping  duties  in 
these  investigations  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
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make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  Sulmussions 

As  provided  in  §§  201.8  and  207.15  of 
the  Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
February  8, 1993,  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigations.  Parties  may  file  written 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  (3)  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
§§  201.6.  207.3,  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigations  must  be 
served  on  all  other  parties  to  the 
investigations  (as  identified  by  either 
the  public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  ser\'ice. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VII.  This  notice  is  published 
pursuant  to  §  207.12  of  the  Commission's 
, rules. 

Issued:  January  13, 1993. 

By  order  of  the  Cununission. 
Paul  R.  Bardos. 
Acting  Secretary. 

|FR  Doc.  93-1322  Filed  1-14-93;  2:15  pm] 
BiLUNG  cooc  vno-ta-u 

(Investigation  No.  332-340] 

Enterprise  for  the  Americas  Initiative: 
Regional  Economic  Trends  and 
Summary  of  Likely  Effects  of  a 
Hemispheric  Free  Trade  Zone 

agency:  International  Trade 
Commission. 

ACTION:  Institution  of  investigation. 

EFFECTIVE  DATE:  January  13, 1993. 
SUMMARY:  Following  receipt  on 
December  22. 1992,  of  a  request  from 
the  United  States  Trade  Representative 
(USTR)  the  Commission  instituted 
investigation  No.  332-340  under  section 
332(g)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1332(g))  for  the  purpose  of 
providing  certain  requested  information 
with  respect  to  regional  economic 
trends  in  the  30  countries  currently 
included  in  the  Enterprise  for  the 


Americas  Initiative  (EAI)  and  a 
summary  of  likely  effects  of  a 
hemispheric  free-trade  zone.  The  USTR 
has  requested  that  the  Commission 
submit  its  report  by  April  23. 1993.  and 
has  indicated  that  portions  of  the  report 
will  likely  be  classified. 
FOR  FURTHER  INFORMATION  CONTACT: 
Information  on  the  study  may  be 
obtained  from  Karen  Laney-Cummings, 
Office  of  hidustries  (202-205-3443). 
The  media  should  contact  Edward 
Carroll.  Acting  Director.  Office  of  Public 
Affairs  (202-205-1819).  Hearing 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the  TDD 
terminal  on  202-205-1810. 
BACKGROUND:  More  specifically,  the 
USTR  has  requested  that  the 
Commission's  report  contain  the 
following  information: 

(1)  A  brief  country-by-country 
overview  of  recent  economic 
developments  in  the  30  countries 
identified  on  the  list  supplied  by  USTR 
that  have  significantly  influenced  U.S. 
relations  with  such  countries,  including 
present  trade  and  investment  patterns  in 
these  regions. 

(2)  A  brief  discussion  of  the  likely 
effect  of  a  hemispheric  free-trade  zone 
with  Latin  American  and  Caribbean 
countries  on  the  U.S.  economy  and  its 
relationships  with  other  countries  in  the 
region,  including  Canada  and  Mexico. 

(3)  The  likely  effect  on  broad  U.S. 
industrial  and  other  sectors  (e.g., 
agriculture,  textiles,  chemicals,  services, 
etc.)  of  a  hemispheric  free-trade  zone. 
The  USTR  requested  that  this 
discussion  provide  a  general  profile  of 
comparable  Latin  American  sectors,  an 
indication  of  the  relative  sizes  of  the 
U.S.  and  Latin  American  sectors;  those 
major  Latin  American  industries  that 
compete  with  U.S.  industries  in 
domestic  and  export  markets;  the 
regional  distribution  of  the  competing 
U.S.  industries;  those  Latin  American 
industries  that  complement  U.S. 
industries  in  the  U.S.  market;  and  an 
indication  of  the  effects  on  the  U.S. 
sectors. 

In  preparing  its  report,  the  USTR 
requested  that  the  Commission  assume, 
"strictly  for  analytical  purposes,"  (a)  a 
single  agreement  that  would  be  tailored 
after  the  North  American  Free  Trade 
Agreement  (NAFTA)  in  terms  of  duty 
reductions,  staging,  quota  elimination, 
other  liberalizations,  and  safeguards;  (b) 
that  Mexico  and  Canada  will  both 
participate  in  the  hemispheric 
agreement;  and  (c)  the  NAFTA  will  be 
implemented.  The  USTR  noted  that  "the 
eventual  form  and  nature  of  any 
possible  hemispheric  free-trade 


agreement  is,  of  course,  unknown  at  this 
time." 

The  30  countries  currently  included 
in  the  EAI  are  Argentina,  Brazil,  Bolivia, 
the  Caribbean  Community  (Antigua  and 
Barbuda.  Bahamas.  Barbados.  BeHze. 
Dominica.  Grenada.  Guyana.  Jamaica, 
Montserrat.  St.  Kitts  and  Nevis.  St. 
Lucia.  St.  Vincent  and  the  Grenadines, 
and  Trinidad  and  Tobago).  Chile, 
Colombia.  Costa  Rica.  Dominican 
Republic,  Ecuador,  El  Salvador. 
Guatemala,  Honduras,  Nicaragua, 
Panama,  Paraguay,  Peru,  Uruguay,  and 
Venezuela. 

In  her  letter  the  USTR  noted  that 
section  5  of  the  Enterprise  for  the 
Americas  Initiative  Act  of  1992  (Pub.  L. 
102-532.  approved  Oct.  27, 1992) 
requires  that  the  President  transmit  a 
report  to  the  Congress  on  the  likely 
effect  of  free  trade  with  Latin  American 
and  Caribbean  countries  within  8 
months  of  the  date  of  enactment. 
PUBLIC  comment:  Submissions  from  the 
public  in  connection  with  the 
investigation  will  be  accepted  by  the 
Office  of  the  Secretary,  U.S.     - 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436, 
through  February  15, 1993. 

Commercial  or  financial  information 
that  a  submitter  desires  the  Commission 
to  treat  as  confidential  must  be 
submitted  on  separate  sheets  of  paper, 
each  clearly  marked  "Confidential 
Business  Information"  at  the  top.  All 
submissions  requesting  confidential 
treatment  must  conform  with  the 
requirements  of  §  201 .6  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  information,  will  be  made 
available  for  inspection  by  interested 
persons.  All  submissions  should  be 
addressed  to  the  Secretary  at  the 
Commission's  office  in  Washington,  DC. 

Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000. 

By  order  of  the  Commission. 

Issued:  January  14, 1993. 
Paul  R.  Bardos, 
Acting  Secretary. 
[PR  Doc.  93-1330  Filed  1-19-93;  8:45  am] 

WLUNG  CODE  7020-0»-H 


[Investigation  No.  337-TA-346] 

Certain  Magnetic  SwHtchea  For  Coaxial 
Transmission  Lines  and  Products 
Containing  the  Same;  investigation 

agency:  U.S.  Intembticnal  Trade 
Commission. 
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ACnor4:  Institution  of  investigation 
pursuant  to  1 9  U.S.C  1337. 

SU^^MARY:  Notice  is  hereby  given  that  a 
complaiat  was  filed  with  the  U.S. 
International  Trade  Commission  on 
December  15, 1992,  under  section  337  of 
the  TarifT  Act  of  1930,  as  amended,  19 
U.S.C.  1337,  on  behalf  of  Sector 
Microwave  Industries,  Inc.,  999  Grand 
Boulevard.  Deer  Park,  New  York  11729 
and  Victor  Nelson  999  Grand  Boulevard, 
Deer  Park.  New  York  11729.  The 
complaint  alleges  violation  of  sdction 
337  in  the  importation  into  the  United 
States,  the  sale  for  importation,  and  the 
sale  within  the  United  States  after 
importation  of  certain  magnetic 
switches  for  coaxial  transmission  lines 
and  products  containing  the  same,  by 
reason  of  alleged  infringement  of  claim 
6  of  U.S.  Letters  Patent  4,965,542.  and 
that  there  exists  an  industry  in  the 
United  States  as  required  by  subsection 
(a)(2)  of  section  337. 

The  complainants  request  that  the 
Commission  institute  an  investigation 
and,  after  a  full  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 
ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hoiu^  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.,  room 
112,  Washington,  DC  20436.  telephone 
202-205-1802.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kent  R.  Stevens,  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 
Trade  Commission,  telephone  202-205- 
2579. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  ofl930,  as  amended,  and 
in  §  210.12  of  the  Commission's  Interim 
Rules  of  Practice  and  Procedure,  19  CFR 
210.12. 

Scope  of  Investigation  > 

Having  considered  the  complaint,  the 
U.S.  International  Trade  Commission, 
on  January  13, 1993,  Ordered  That— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  TarifT  Act  of  1930.  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(l)(B)ii)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
iinportation  of  certain  magnetic 
switches  ioi  coaxial  transmission  lines 


and  products  containing  the  same,  by 
reason  of  alleged  infringement  of  claim 
6  of  U.S.  Letters  Patent  4.965,542;  and 
whether  there  exists  an  industry  in  the 
United  States  as  required  by  subsection 
(a)(2)  of  section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainants  are — 

Sector  Microwave  Industries.  Inc.,  999  Grand 
Boulevard.  Deer  Park,  New  York  11729. 

Victor  Nelson,  999  Grand  Boulevard,  Deer 
Park,  New  York  11729. 

(b)  The  respondent  is  the  following 
company  alleged  to  be  in  violation  of 
section  337,  and  is  the  party  upon 
which  the  complaint  is  to  be  served: 
Com  Dev  Ltd..  155  Sheldon  Drive. 
Cambridge,  Ontario.  Canada  NIR  7H6. 

(c)  Kent  R.  Stevens,  Esq..  Office  of 
Unfair  Import  Investigations.  U.S. 
International  Trade  Commission,  500  E 
Street.  SW..  room  401-L,  Washington. 
DC  20436,  who  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted, 
Janet  D.  Saxon,  Chief  Administrative 
Law  Judge,  U.S.  International  Trade 
Commission,  shall  designate  the 
presiding  Administrative  Law  Judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondent  in 
accordance  with  §  210.21  of^the 
Commission's  Interim  Rules  of  Practice 
and  Procedure,  19  CFR  210.21.  Pursuant 
to  §§  201.16(d)  and  210.21(a)  of  the 
Commission's  Rules,  19  CFR  201.16(d) 
and  210.21(a),  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint. 
Extensions  of  time  for  submitting 
responses  to  the  complaint  will  not  be 
granted  unless  good  cause  therefor  is 
shown. 

Failure  of  a  respondent  to  hie  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  taw  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  Umited  - 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 


Issued:  lanuary  14, 1993. 

By  order  of  the  Commission. 
Paul  R.  Bardos. 
Acting  Secretary. 
[FR  Doc.  93-1331  Filed  1-19-93;  8:45  am) 
BILUNGCOOE  7020-tt-M 


INTERSTATE  COMMERCE 
COMMISSION 


Agency  Information  Collection  Under 
0MB  Review 

The  following  proposal  for  collection 
of  information  under  the  provisions  of 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  is  being  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval.  Copies  of  the  form 
and  supporting  documents  may  be 
obtained  from  the  Agency  Clearance 
Officer,  Katiileen  King,  (202)  927-5493. 
Comments  regarding  this  information 
collection  should  be  addressed  to 
Kathleen  King,  Interstate  Commerce 
Commission,  room  1312,  Washington. 
DC  20423  and  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  Desk  Officer  for  ICC,  Washington. 
DC  20503.  When  submitting  comments, 
refer  to  the  OMB  number  or  the  title  of 
the  form. 

Type  of  Clearance:  Revision  of  a 
currenUy  approved  form. 

Bureau/Office:  Office  of  Compliance  & 
Consumer  Assistance. 

Title  of  Form:  Annual  Performance 
Report. 

OMB  Form  Number  3120-0006. 

Agency  Form  Number:  OCP-101. 

Frequency:  Annually. 

No.  of  Respondents:  125. 

Total  Burden  Hours:  3125. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
IFR  Doc.  93-1352  Filed  1-19-93;  8:4 S  ami 

BILUNO  CODE  7039-01-M 


[Finance  Docket  No.  32213]        | 

* 

Growth  Resources  of  Wellsboro 
Foundation  and  Wellsboro  and 
Corning  Railroad  Co. — Acquisition  and 
Operation  Exemption — Consolidated 
Rail  Corp.;  Exemption 

Growth  Resources  of  Wellsboro 
Foundation  (GROW)  Wellsboro  and 
Coming  Railroad  Company  (W&C). 
noncarriers.  have  filed  a  notice  of 
exemption  for  GROW  to  acquire  and 
W&C  to  operate  approximately  35.5 
miles  of  certain  rail  Unes  ownjed  by 
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Consolidated  Rail  Corporation  (Conrail). 
W&C  will  become  a  class  III  rail  carrier.* 

The  rail  lines  involved  in  the 
transaction  consist  of  two  segments: 

(1)  The  Coming  Secondary  between 
milepost  74.7,  in  the  Township  of 
Erwin,  NY.  and  milepost  106.15,  in  the 
Township  of  Delmar,  PA,  near 
Wellsboro  Junction,  PA;  and 

(2)  The  Wellsboro  Industrial  Track 
between  milepost  0.0.  near  Wellsboro 
Junction,  PA  and  milepost  3.9,  in  the 
Township  of  Charleston,  PA. 

GROW  will  also  acquire  from  Conrail 
and  W&C  will  operate  incidental 
trackage  rights  over  approximately  0.7 
miles  of  track  between  milepost  74.7. 
Line  Code  2322.  in  Erwin,  and  the 
connection  with  Conrail's  West  Wye 
Track  at  milepost  74. 5±  and  continuing 
westarly  to  Conrail's  Gang  Mills  Yard, 
Gang  Mills.  NY.  a  total  distance  of 
approximately  0.5  miles,  together  with 
various  lead  tracks  and  yard  tracks 
within  Gang  Mills  Yard  as  designated  by 
Conrail.  These  rights  will  permit  traffic 
on  the  acquired  lines  to  be  interchanged 
with  Delaware  &  Hudson  Railway 
Company  at  Gang  Mills  Yard. 
Consummation  was  expected  to  occur 
on  or  before  December  31.  1992.  but 
after  the  effective  date  of  this  notice.^ 

Any  comments  must  be  filed  with  the 
Commission  and  served  on: 

(1)  Eric  M.  Hocky,  Rubin  Quinn  Moss 
&  Patterson.  P.C.  1800  Penn  Mutual 
Tower,  510  Walnut  Street,  Philadelphia, 
PA  19106:  and 

(2)  Richard  R.  Wilson,  Vuono,  Lavelle 
&  Gray,  2310  Grant  Building,  Pittsburgh. 
PA  15219. 

GROW  shall  retain  its  interest  in  and 
take  no  steps  to  alter  the  historic 
integrity  of  all  sites  and  structures  on 
the  line  that  are  50  years  old  or  older 
until  completion  of  the  section  106 
process  of  the  National  Historic 
Preservation  Act,  16  U.S.C.  470. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  January  13.  1993. 


'  This  proceeding  is  related  to  Finance  Docket  No. 
32214,  wherein  Richard  D.  Robey  has  concurrently 
Filed  a  notice  of  exemption  for  the  continuance  in 
control  of  W*C  when  W4C  becomes  a  rail  carrier 
upon  consummation  of  the  transaction  described  in 
this  notice. 

"The  notice  of  exemption  in  this  proceeding  was 
filed  December  21. 1992.  Under  the  Commission's 
rules,  the  exemption  is  effective  7  days  iher  the 
notice  is  filed.  49CFR  11S0.32(b). 


By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  |r., 

Secretary. 

|FR  Doc.  93-1353  Filed  1-19-93:  8:45  am) 

BtLUNG  CODE  T03»-01-«l 

[Finance  Docket  No.  32214] 

Richard  D.  Robey — Continuance  in 
Control  Exemption — Wellsboro  and 
Coming  Railroad  Co.,  Inc.;  Exemption 

Richard  D.  Robey  has  filed  a  notice  of 
exemption  to  continue  in  control  of 
Wellsboro  and  Coming  Railroad 
Company.  Inc.  (W&C)  upon  the  latter's 
becoming  a  rail  carrier.  W&C  and 
Growth  Resources  of  Wellsboro 
Foundation  (GROW),  noncarriers,  have 
concurrently  filed  a  notice  of  exemption 
in  Finance  Docket  No.  32213.  Growth 
Resources  of  Wellsboro  Foundation  and 
Wellsboro  and  Coming  Railroad 
Company — Acquisition  and  Operation 
Exemption — Consolidated  Rail 
Corporation,  for  GROW  to  acquire  and 
W&C  to  operate  approximately  35.5 
miles  of  rail  line  owned  by  Consolidated 
Rail  Corporation  in  the  Commonwealth 
of  Pennsylvania  and  the  State  of  New 
York.  W&C  expected  the  transaction  to 
be  consummated  on  or  about  December 
31.  1992. 

Mr.  Robey  controls  and  is  an  officer 
of  five  other  class  III  rail  carriers — North 
Shore  Railroad  Company  (NSRC).  The 
Nittany  and  Bald  Eagle  Railroad 
Company  (N&B),  The  Shamokin  Valley 
Railroad  Company  (SVRC),  West  Shore 
Railway  Services,  Inc.  (WSRS),  and  The 
Sturbridge  Railroad  Company,  Inc. 
(SRC). 

This  transaction  involves  the 
continuance  in  control  of 
nonconnecting  carriers  where: 

(1)  The  rail  lines  of  NSRC,  N&B, 
SVRC,  WSRS,  SRC,  and  W&C  will  not 
connect  with  each  other  or  any  railroads 
in  their  corporate  family; 

(2)  The  transaction  is  not  part  of  a 
series  of  anticipated  transactions  that 
will  connect  the  railroads  with  each 
other  or  any  railroad  in  their  corporate 
family;  and 

(3)  The  transaction  does  not  involve  a 
class  I  carrier.  The  transaction  therefore 
is  exempt  from  the  prior  approval 
requirements  of  49  U.S.C.  11343.  See  49 
CFR  1180.2(d)(2). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
Ry. — Control — Brooklyn  Eastem  Dist., 
360  ICC.  60  (1979).» 


Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction.  Pleadings  must  be  filed 
with  the  Commission  and  served  on 
Richard  R.  Wilson,  Vuono,  Lavelle  & 
Gray.  2310  Grant  Building,  Pittsburgh, 
PA  15219. 

Decided:  January  13, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secretary. 

(FR  Doc.  93-1351  Filed  1-19-93;  8:45  am] 

BILLING  CODE  7035-01-M 


0EPART1MENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlled  Substances; 
Registration 

By  notice  dated  November  24, 1992, 
and  published  in  the  Federal  Register 
on  December  1,  1992.  (57FR56932). 
Knight  Seed  Company,  Inc.,  151  W. 
126th  Street.  Bumsville,  Minnesota 
55337,  made  applic:ation  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  Marihuana 
(7360),  a  basic  class  of  controlled 
substance  listed  in  Schedule  I. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
1008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  title  21.  Code  of 
Federal  Regulations  §  1311.42.  the  above 
firm  is  granted  registration  as  an 
importer  of  the  basic  class  of  controlled 
substance  listed  above. 

Dated:  January  6, 1993. 
Anthony  J.  Senneca. 

Acting  Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  Drug  Enforcement 
Administration.  I 

jFR  Doc.  93-1300  Filed  1-19-93:  8:45  am) 
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Office  for  Victims  of  Crime 

Discretionary  Grant  Program  and 
Application  Information  for  Fiscal  Year 
1993 

AGENCY:  Office  for  Victims  of  Crime. 
Office  of  Justice  Programs,  Justice. 
ACTION:  Public  announcement  of 
availability  of  the  funds  and  application 
information  under  the  Discretionary 


'  Although  the  parties  in  the  veriTied  notice  of 
exemption  indicate  their  belief  that  "there  is  no 


requirement  for  the  imposition  of  lal>or  protective 
conditions,"  pursuant  to  49  CFR  1180.2(d),  these 
class  exemptions  do  not  relieve  a  carrier  of  its 
statutory  obligation  lo  protect  the  interests  of 
employees.  See  49  U.S.C.  lOS05(g)(2)  and  11347. 


Grant  Program  authorized  by  section 
1404(c)  of  the  Victims  of  Crime  Act 
(VOCA)  of  1984.  Public  Law  98-473.  as 
amended.  42  U.S.C.  10603(c). 

summary:  The  OfBce  for  Victims  of 
Crime  is  publishing  this  notice  to 
announce  the  availability  of 
discretionary  funds  for  new  training  and 
technical  assistance  and  direct 
assistance  programs  to  improve  the 
services  rendered  to  victims  of  crime. 
Application  information  is  provided. 
DATES:  All  applications  are  due  by  the 
close  of  business  (5  p.m.  e.s.t.)  March 
22.  1993. 

ADDRESSES:  Office  for  Victims  of  Crime, 
633  Indiana  Avenue,  NW.,  Washington, 
DC  20531. 

FOR  FURTHER  INFORMATION  CONTACT: 
Josephine  Morrow,  Special  Projects 
Division.  (202)  514-6444  or  the  persons 
who^  names  follow  the  individual 
programs  below. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

II.  Program  Descriptions 
Competitive  Programs  i 

HI.  Eligibility  Requirements 

IV.  Application  Requirements 

V.  Procedures  and  Criteria  for  Selection 

VI.  Submission  Requirements 

VII.  Civil  Rights  Compliance  i 

I.  Introduction 

The  Office  for  Victims  of  Crime  (OVC) 
is  a  component  of  the  Office  of  Justice 
Programs  within  the  U.S.  Department  of 
Justice  that  serves  as  the  Federal  focal 
point  for  all  crime  victim  issues.  In 
addition  to  ensuring  that  the  criminal 
justice  system  addresses  the  victim's 
legitimate  rights  and  interests,  OVC's 
program  activities  include  providing 
victim  assistance  and  compensation 
grants  to  the  States;  training  and 
technical  assistance;  and  emergency 
services  to  victims  of  Federal  crimes. 
See  42  U.S.C.  10601-10605. 

OVC's  FY  93  discretionary  grant 
programs  respond  to  the 
-recommendations  set  forth  in  the  1992 
Final  Report  of  the  President's  Task 
Force  on  Victims  of  Crime  and  to  the 
objectives  of  Operation  Weed  and  Seed, 
the  President's  multi-agency  approach 
to  urban  revitalization  which  consists  of 
comprehensive  efforts  to  combat  violent 
crime  and  cultivate  community 
development.  Operation  Weed  and  Seed 
combines  rigorous  law  enforcement 
measures  with  social,  educational,  and 
economic  programs  to  rejuvenate  high- 
crime  neighborhoods,  prevent  violent 
crime  from  recurring,  and  respond  to 
the  needs  of  community  residents,  many 
of  whom  are  crime  victims.  In  keeping 
with  the  Weed  and  Seed  objectives,  a 


number  of  OVC  discretionary  programs 
are  designed  to  foster  victim 
participation  in  the  criminal  justice 
system.  Other  training  and  technical 
assistance  programs  that  enhance  victim 
assistance  services  will  be  targeted  to 
specific  participant  groups,  such  as  law 
enforcement  personnel  and  public 
housing  residents  at  designated  Weed 
and  Seed  sites.  Further  information 
specific  to  Operation  Weed  and  Seed 
program  components  is  included  in  the 
individual  program  descriptions. 

II.  Program  Descriptions 

Competitive  Programs 

State  Victim  Conference  Support 
Initiative 

$75,000 

The  goal  of  this  project  is  to  provide 
support  to  multi-disciplinary,  statewide 
victim  conferences  to  enhance  the 
quality  and  breadth  of  training  that  the 
conferences  have  to  offer. 

Since  1986.  OVC  has  provided 
national-scope  training  for  victim 
service  providers.  Each  year  the  training 
has  been  offered  through  a  series  of 
regional  conferences.  With  the  growth  of 
Ihe  victims  movement  and  the 
increasingly  specialized  areas  of 
expertise  involved  in  responding  to 
victims  of  crime.  OVC  believes  that 
providing  regional  training  conferences 
on  a  set  of  basic  topics  is  no  longer  the 
most  effective  way  to  meet  the  training 
needs  of  the  field.  To  meet  demand, 
training  should  be  in-depth,  skills- 
oriented  training  on  a  variety  of  topics 
targeting  criminal  justice,  medical  and 
mental  health  personnel,  as  well  as 
victim  service  providers  and  victim 
advocates.  The  training  must  be 
responsive  to  the  specific  requirements 
of  each  locale,  taking  into  consideration 
types  of  crime,  gaps  in  services  and 
knowledge,  the  level  of  coordination 
among  service  providers,  and  State 
legislative  mandates. 

OVC  may  award  grants  of  up  to 
$7,500  each  to  10  applicants  to  support 
conference  activities  within  a  12-month 
period.  Applicants  will  be  State 
agencies  or  qualified  private 
organizations  with  sufficient  capability 
and  stature  to  manage  a  statewide 
victims  conference.  To  be  eligible,  the 
applicant  must  be  designated  in  writing 
by  the  State  Victim  Compensation  and 
Victim  Assistance  Administrators  as  the 
appropriate  organization  to  sponsor  the 
statewide  conference.  The  State  Victim 
Compensation  or  Victim  Assistance 
agency,  with  the  concurrence  of  the 
other,  is  also  eligible  to  function  as 
conference  sponsor.  Previous 
experience  and  history  with  organizing 


and  sponsoring  statevtride  conferences 
will  be  taken  into  account  during  the 
selection  process. 

Under  the  grant  program.  States  may 
select  workshop  topics  from  the  list  of 
OVC-sponsored  special  training  and 
technical  assistance  projects.  Tne 
availability  of  any  particular  topic  is 
subject  to  the  availability  of  a  qualified 
trainer  at  the  time  requested.  Specific 
trainers  will  be  scheduled  in  order  to 
ensure  that  a  diversity  of  expertise  is 
offiered.  At  least  80  percent  of  the  grant 
funds  is  to  be  allotted  for  the  purchase 
of  workshop  presentations  from  the  list; 
or  in  special  cases,  other  workshop 
presentations  may  be  purchased  with 
OVC  approval.  In  purchasing  selected 
presentations,  funds  will  be  used  to  pay 
trainers'  consultant  fees  of  up  to  $200 
per  day  and  travel  expenses.  In 
addition,  up  to  30  percent  of  each  award 
may  be  allotted  to  the  development  of 
conference  materials,  special  assistance 
with  conference  planning,  and  purchase 
of  conference  space. 

In  addition  to  the  selection  criteria 
applicable  to  all  programs  which  are 
listed  below,  proposals  for  this  initiative 
will  be  assessed  on  the  conference  plan 
submitted,  as  well  as  the  justification  of 
the  need  for  conference  support  and  for 
the  specific  type(s)  of  training 
requested.  Special  consideration  will  be 
given  to  States  which  have  not 
previously  sponsored  statewide  victim 
conferences. 

Each  grantee  will  be  required  to 
submit  a  conference  report  assessing  the 
impact  of  the  grant,  including 
participant  evaluations  of  workshops 
sponsored  by  the  grant. 

Workshop  Topics 

1.  Multi-Disciplinary  Response  to 
Sexual  Assault  Victims 

2.  Prosecutorial  Response  to  Crime 
Victims 

3.  Victim  Services  in  Community 
Corrections  (Probation  and  Parole) 

4.  Victim  Services  in  Institutional 
Corrections 

5.  Law  Enforcement  and  Victim  Service 
Provider  Response  to  Bias  Crime 
Victims 

6.  Law  Enforcement  Training  on 
Identifying  Sexually  Exploited  Youth 

7.  Law  Enforcement  Response  to 
Victims  of  Domestic  Violence 

8.  Judicial  Training  on  Victim  Issues 

9.  Qvil  Remedies  K>r  Victims 

10.  Mental  Health  Treatment  of  Crime 
Victims 

11.  Training  for  Mental  Health 
Professionals  in  Responding  to  Child 
Victims  of  Physical  and  Sexual  Abuse 

12.  Elderly  Abuse 

13.  Legal  Advocacy  for  Rural  Domestic 
Violence  Victims 
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14.  Serving  Hispanic  Victims  of  Crime 

15.  Clergy  Response  to  Crime  Victims 

16.  Crisis  Response  Team  Training 

17.  Serving  Victims  of  Property  Crimes 

18.  Dealing  with  Media's  Role  in 
Reporting  Crime  Victimization 

19.  Managing  Victim  Assistance 
Volunteers 

20.  Victim  Services  in  the  Inner-City 

21.  Children  Grieving  Violent  Death 
For  further  information  contact:  Susan 

Laurence.  Special  Projects  Division, 
(202)  307-5950. 

Indian  Nations  Conference 
$155,000 

The  goal  of  this  project  is  to  improve 
the  response  of  victim  service 
professionals  to  Native  American 
victims  of  crime  and  to  enhance  the 
mvestigation,  prosecution,  and  handling 
of  cases  involving  the  sexual  and 
physical  abuse  of  children. 

Through  the  Assistance  to  Victims  of 
Federal  Crime  in  Indian  Country 
Discretionary  Grant  Program,  OVC  has 
awarded  grants  to  fifteen  States  to 
support  victim  assistance  programs  for 
52  tribes  and  tribal  organizations  and, 
under  the  Children's  Justice  Act  (CJA) 
Discretionary  Grant  Program  for  Native 
Americans,  has  provided  direct  funding 
to  23  tribes  and  tribal  organizations  to 
improve  the  investigation,  prosecution, 
and  case  handling  of  child  abuse  in 
Indian  country.  Since  1988,  OVC  has 
sponsored  a  biennial  national 
conference  entitled  "Indian  Nations: 
Justice  for  Victims  of  Crime"  to  address 
services  for  crime  victims  through 
comprehensive  training  of  VAIC  service 
provider?.  In  addition,  OVC  has  funded 
two  training  conferences  for  tribes  and 
organizations  participating  in  the  CJA 
program.  This  fifth  national  conference 
will  address  the  training  needs  of 
professionals  working  to  assist  victims 
of  violent  crime  in  Indian  country 
including  staff  implementing  CJA 
programs. 

This  project  will  be  implemented  by 
a  grantee  chosen  competitively  from 
among  proposals  submitted  in  response 
to  this  solicitation.  One  grant  of  up  to 
$155,000  will  be  awarded  for  a  12- 
raonth  period.  The  grantee  will  review 
current  information  on  victim  assistance 
and  CJA  programs  in  Indian  country  and 
evaluations  from  previous  Indian 
Nations  and  CJA  conferences  and,  with 
the  assistance  of  a  planning  committee, 
develop  an  agenda  for  a  three-day 
training  conference.  The  grantee  will 
then  present  a  national  training 
conference  that  wrill  enhance  the  skills 
of  victim  service  providers;  train 
profsssianals  wlio  are  involved  in  the 
investigation,  prosecution,  and 


management  of  child  abuse  cases; 
promote  an  interdisciplinary  strategy 
that  combines  legal,  law  enforcement, 
and  victim  assistance  approaches  to 
responding  to  Native  American  crime 
victimization  and  child  abuse;  and 
present  established  and  new  models  of 
assisting  Native  American  crime 
victims,  including  traditional  healing 
ceremonies.  The  grantee  will  be 
expected  to  award  grant-funded 
scholarships  to  those  who  work  in  crime 
victim  assistance  efforts  and/or  the 
handling  of  child  abuse  cases  and  who 
would  otherwise  be  unable  to  attend. 
Finally,  the  grantee  will  complete  an 
overall  evaluation  of  the  training 
provided  and  make  recommendations 
for  meeting  future  training  needs. 

Contact:  Bill  Brantley,  Federal  Crime 
Victims  Division.  (202)  514-6444. 

Multi-jurisdictional,  Interagency  Model 
for  Investigating  and  Prosecuting  Cases 
of  Child  Pornography  and  Juvenile 
Prostitution 

$225,000 

The  goal  of  this  program  is  to  improve 
the  investigation  and  prosecution  of 
cases  involving  sexual  exploitation  of    * 
children  and  juveniles  and  to  provide 
crisis  intervention  and  assistance  to 
child  and  juvenile  victims.  This  project, 
jointly  sponsored  by  OVC  and  the  Office 
of  Juvenile  Justice  and  Delinquency 
Prevention,  will  involve  the  U.S. 
Attorney,  the  Federal  Bureau  of 
Investigation  (FBI),  and  other  related 
Federal,  State,  and  local  law 
enforcement  agencies. 

Estimates  of  the  number  of  juveniles 
involved  in  prostitution  range  from 
200.000  to  300,000  nationally.  Many  of 
these  children  are  runaway  or 
throwaway  children  without  secure 
homes  who  are  extremely  vulnerable  to 
sexual  exploitation,  which  may  include 
their  involvement  in  the  production  of 
pornography.  According  to  the  Attorney 
General's  Commission  on  Pornography, 
the  production  of  child  pornography 
frequently  entails  serious  physical  and 
psychological  harm  to  children.  A 
second  harmful  effect  of  child 
pornography  is  its  influence  on  viewers 
of  these  sexually  explicit  materials. 
Research  has  shown  that  a  "modeling 
effect"  may  occur  whereby  those  who 
view  materials  portraying  violence  and 
degradation  of  children  may  desire  to 
recreate  the  acts,  thus  furthering  the 
victimization  of  children.  Though  the 
gravity  of  the  problem  has  been 
acknowledged,  cases  of  child  sexual 
exploitation  are  often  not  pursued 
because  they  ai«  time  consuming  and 
resource  intensive. 


The  grantee  for  this  project  will 
develop  a  prototype  multi-jurisdictional 
task  force  to  address  child  pornography 
and  juvenile  prostitution  aggressively. 
The  task  force  "will  implement  centrally 
coordinated  and  managed  investigations 
involving  Federal,  State,  and  local 
investigative  agencies.  These 
investigations  will  identify  and  locate 
procurers  who  recruit  juveniles  and 
furnish  the  available  information  to  law 
enforcement  agencies,  including  the 
U.S.  Postal  Service,  U.S.  Customs,  and 
the  FBI  in  a  wide  geographic  area.  The 
task  force  will  also  develop  a  law 
enforcement-based  interdisciplinary 
model  that  involves  child  protective, 
social,  mental  health,  and  medical 
services  in  providing  assistance  and 
support  to  child  victims  in  crisis  from 
the  initial  investigation  through 
adjudication  to  readjustment;  provide 
training  for  law  enforcement  officials 
and  others  involved  in  the  project;  and 
initiate  an  effort  to  raise  public 
awareness  of  the  harm  associated  with 
child  pornography  and  juvenile 
prostitution.  As  this  project  will  require 
support  from  the  U.S.  Attorney,  the  FBI, 
and  local  law  enforcement,  OVC  will 
consider  only  those  sites  in  which 
Federal  and  local  law  enforcement 
officials  agree  to  commit  adequate 
resources  to  form  a  multi-jurisdictional 
effort.  The  funds  for  this  project  cannot 
be  used  for  law  enforcement  efforts  but 
must  be  targeted  to  assisting  child  and 
youth  victims  in  crisis,  and  providing 
training  and  initiating  public  awareness 
efforts. 

Contact:  Marti  Speights,  Federal 
Crimes  Division,  (202)  514-6444. 

in.  Eligibility  Requirements 

In  addition  to  special  eligibility 
requirements  listed  within  the 
individual  program  descriptions 
(above),  the  following  apply: 
Applications  are  invited  from  public 
and  private  agencies  and  organizations. 
Applications  will  be  accepted  from  for- 
profit  agencies  as  long  as  they  agree  to 
waive  any  profit  and  accept  only  actual 
allowable  costs.  Applicants  must 
demonstrate  that  they  have  ample 
expertise  and/or  prior  experience  in  the 
design  and  conduct  of  projects  of  a 
nature  similar  to  that  for  which  they  are 
applying. 

Applicants  must  also  demonstrate 
that  they  have  the  management 
capability,  fiscal  integrity,  and  financial 
responsibility,  inclo<Ung  but  not  limited 
to,  an  acceptable  accounting  system  and 
internal  controls,  and  compliance  with 
grant  fiscal  requirements.  Applicants 
who  tail  to  demonstrate  that  Oiey  have 
the  capability  to  manage  the  program 


will  be  ineligible  for  funding 
consideration.  \ 

IV.  Application  Requirements 

Ail  applicants  must  submit  a 
completed  Application  for  Federal 
Assistance  (Standard  Form  424), 
including  a  program  narrative.  All 
applications  must  include  the 
information  outlined  in  this  section  of 
the  solicitation  (Section  IV,  Application 
Re()uirements)  in  Part  IV,  Program 
Narrative  of  the  application  (SF— 424). 
The  program  narrative  of  the  application 
should  not  exceed  35  double-spaced 
pages  in  length. 

In  accordance  with  Executive  Order 
No.  12543,  28  CFR  67.510,  applications 
must  also  provide  Certifications 
Regarding  Lobbying;  Debarment, 
Suspension,  and  other  Responsibility 
Matters;  and  Drug-Free  Workplace 
Requirements  (Form  4061/6),  wl^ich 
will  be  supplied  with  the  application 
package,  and  must  be  submitted  with 
the  application. 

Applications  that  include  non- 
competitive contracts  for  the  flrovision 
of  specific  services  must  include  a  sole 
source  )ustification  for  any  procurement 
in  excess  of  $10,000. 

[he  following  information  must  be 
Buded  in  the  application  (SF-424) 
J IV  Program  Narrative: 
\'.  Organizational  Capability — 
)licants  must  demonstrate  that  they 
are  eligible  to  compete  for  this  grant  on 
the  basis  of  the  eligibility  criteria 
established  in  section  III  of  this 
solicitation.  Applicants  must  concisely 
describe  their  organizational  experience 
with  respect  to  the  eligibility  criteria 
specified  in  each  program  description 
listiad  above.  Applicants  must 
deinonstrate  how  their  organizational 
experience  and  capabilities  will  enable 
thgm  to  achieve  the  goals  and  objectives 
of  ibis  initiative.  Applicants  are  invited 
to  ippend  examples  of  prior  work 
products  of  a  similar  nature  to  their 
application. 

Applicants  must  demonstrate  that 
thejir  organization  has  or  can  establish 
fiscal  controls  and  accounting 
procedures  which  assure  that  Federal 
funds  available  under  this  agreement  are 
disbursed  and  accounted  for  properly. 
Apjplicants  who  have  not  previously 
recjaived  Federal  funds  will  be  asked  to 
submit  a  copy  of  the  Office  of  Justice 
Programs  Accounting  System  and 
Fii^nciai  Capability  Questionnaire  (OJP 
Form  7120/1).  Copies  of  the  form  will  be 
provided  in  the  application  kit  and  must 
be  prepared  and  submitted  along  with 
the  application.  Other  applicants  may 
be  requested  to  submit  this  form.  The 
CPA  certification  (Section  H)  is  required 


only  of  those  applicants  who  have  not 
previously  received  Federal  funding. 

B.  Program  Goals  and  Objectives — A 
brief  statement  of  the  applicant's 
understanding  of  the  goals  and 
objectives  of  the  program  should  be 
included.  The  appfication  should  also 
include  a  problem  statement  and  a 
discussion  of  the  potential  contribution 
of  this  program  to  the  field. 

C.  Program  Sfrofegy— Applicants 
should  describe  the  proposed  approach 
for  achieving  the  goals  and  objectives  of 
each  program.  A  detailed  discussion  of 
how  the  activities  and  products  of  each 
program  would  be  accomplished  should 
be  included. 

D.  Program  Implementation  Plan — 
Applicants  should  prepare  a  ^lan  that 
outlines  the  major  activities  involve  in 
implementing  the  program,  describe 
how  they  will  allocate  available 
resources  to  implement  the  project,  and 
also  describe  how  the  program  will  be 
managed. 

The  plan  must  also  include  an 
organizational  chart  depicting  the  roles 
and  describing  the  responsibilities  of 
key  organizational  and  functional 
components  and  a  list  of  key  personnel 
responsible  for  managing  and 
implementing  the  major  stages  of  the 
project.  Applicants  must  present 
detailed  position  descriptions, 
qualifications,  and  selection  criteria  for 
each  position.  This  documentation  and 
individual  resumes  may  be  submitted  as 
appendices  to  the  applications. 

E.  Time-Task  Plan — Applicants  must 
develop  a  time-task  plan  for  the 
duration  of  the  project  periods,  clearly 
identifying  major  milestones  and 
products.  This  must  include  designation 
of  organizational  responsibility  and  a 
schedule  for  the  completion  of  the 
activities  and  products.  Appficants 
should  also  indicate  the  anticipated  cost 
schedule  per  month  for  the  entire 
project  period. 

F.  Products — Applicants  must 
concisely  describe  the  interim  and  final 
products  of  each  stage  of  the  program. 

G.  Program  Budget — Budgets  must  be 
accompanied  by  a  detailed  justification 
for  all  costs,  including  the  basis  for 
computation  of  these  costs. 
Applications  containing  contract(s) 
must  include  detailed  budgets  for  each 
organization's  expenses. 

H.  Evaluation — Each  grant  recipient 
will  be  required  to  submit  formal 
findings  from  an  assessment  or 
evaluation,  within  60  days  of  the 
completion  of  each  year's  activities  and 
within  90  days  of  project  completion. 
Each  application  must  provide  a  plan 
for  assessing  or  evaluating  the  project. 


V.  Procedures  and  Criteria  for  Selection 

All  applications  will  be.evaluated  and 
rated  based  on  the  extent  to  which  they 
meet  the  following  weighted  criteria.  In 
general,  all  applications  received  will  be 
reviewed  in  terms  of  their 
responsiveness  to  the  minimum 
program  application  requirements  set 
forth  in  Section  IV.  Applications  will  be 
evaluated  by  a  peer  review  panel 
according  to  the  OVC  Competition  and 
Peer  Review  Guidance.  The  selection 
criteria  and  their  point  values  (weights) 
are  as  follows: 

A.  The  problem  to  be  addressed  by 
the  project  is  clearly  stated.  This 
criterion  includes  a  concise,  well- 
justified  statement  of  the  problem.  (5 
points) 

B.  The  goals  and  objectives  of  the 
proposed  project  are  clearly  defined. 
This  criterion  includes  a  brief  statement 
of  the  goals  and  objectives  of  the  project 
as  well  as  an  understanding  of  project 
requirements  and  definitions  of  key 
terms.  (10  points) 

C.  The  project  design  is  sound  and 
contains  program  elements  directly 
linked  to  the  achievement  of  project 
objectives.  This  criterion  includes, 
appropriateness  and  technical  adequacy 
of  the  approach  to  the  activities  and 
products  of  each  stage  of  the  program 
for  meeting  the  goals  and  objectives.  (25 
points) 

D.  The  project  management  structure 
is  adequate  to  the  successful  conduct  of 
the  project.  (Total  25  points)  This 
criterion  includes: 

1.  Adequacy  and  appropnateness  of 
the  project  management  structure  and 
the  feasibility  of  the  time-task  plan.  (10 
points) 

2.  The  qualifications  of  staff  identified 
to  manage  and  implement  the  program, 
including  staff  to  be  hired  through 
contracts  (if  any).  This  criterion 
includes  the  clarity  and  appropriateness 
of  position  descriptions,  required 
qualifications  and  selection  criteria 
relative  to  the  specific  functions  set  out 
in  the  Implementation  Plan.  (15  points) 

E.  Organizational  capability  is 
demonstrated  at  a  level  sufficient  to 
support  the  project  successfully.  This 
criteria  includes  the  extent  end  quality 
of  organizational  experience  in  the    * 
development,  delivery  and  coordination 
of  programs  of  similar  nature.  (25 
points) 

F.  Budgeted  costs  are  reasonable, 
allowable,  and  cost-effective  Jor  the 
activities  to  be  lAdertaken.  lliis 
CTiterion  includes  completeness  and 
appropriateness  of  the  proposed  costs  in 
relation  to  the  proposed  strategy  and 
tasks  to  be  accomplished.  (10  points) 

Applications  submitted  in  response  to 
competitive  announcements  will  be 
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evaluated  by  a  peer  review  panel.  The 
results  of  the  peer  review  will  be  a 
relative  aggregate  ranking  of 
apphcations  in  the  form  of  "Summary  of 
Ratings."  These  will  ordinarily  be  based 
on  numerical  values  assigned  by 
individual  peer  reviewers.  Peer  review  - 
recommendations,  in  conjunction  with 
the  resuhs  of  internal  review  and  any 
necessary  supplementary  reviews,  will 
assist  OVC  in  considering  competing 
applications  and  in  selection  of  the 
application  for  funding.  The  final  award 
decision  will  be  made  by  the  OVC 
Director. 

VI.  Submissioa  Requirements 

All  applicants  responding  to  this 
solicitation  are  subject  to  the  following 
requirements; 

1 .  Upon  request  to  OVC,  the  necessary 
forms  for  application  will  be  provided, 
along  with  Department  of  Justice 
certification  information. 

2.  Applicants  must  submit  the 
original  signal  application  (Standard 
Form  424)  and  two  copies  to  OVC. 
Applicants  should  also  include 
Certifications  Regarding  Lobbying: 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  and  Drug  Free 
Workplace  Requirements  (Form  4061/6), 
in  order  to  meet  the  requirements  of  the 
Drug-Free  Workplace  Act  of  1988  (Pub. 
L.  100-690,  title  V.  subtitle  D)  and  the 
Disclosure  of  Lobbying  Activities  Form 
(SF  LLL)  in  accordance  with  31  U.S.C. 
1352. 

3.  All  applications  must  be  received 
by  mail  or  hand  delivered  to  OVC  by  5 
p.m.  E.S.T.  on  March  22, 1993.  Those 
applications  sent  by  mail  should  be 
addressed  to:  Office  for  Victims  of 
Crime,  U.S.  Department  of  Justice,  633 
Indiana  Avenue,  NW.,  Washington,  DC 
20531.  Hand  delivered  applications 
must  be  taken  to  OVC,  633  Indiana 
Avenue.  NW.,  Washington,  DC  between 
the  hours  of  8  a.m.  and  5  p.m.  except 
Saturdays,  Sundays  or  Federal  holidays. 

OVC  will  notify  applicants  in  writing 
of  the  receipt  of  their  appHcation. 
Subsequently,  applicants  will  be 
notified  by  letter  as  to  the  decision 
made  regarding  whether  or  not  their 
submission  will  be  recommended  for 
funding.  Applications  will  be  reviewed 
as  Peer  Review  Panels  can  be  convened. 
Every  effort  will  be  made  to  review 
applications  in  a  timely  manner. 

VII.  QtU  Rights  Coaipliance 

A.  All  recipients  of  OVC  assistance, 
including  any  contractors,  must  comply 
with  the  non-discrimination 
requirements  of  the  Victims  of  Crime 
Act  of  1984,  as  amended;  title  VI  of  the 
Civil  Rights  Act  of  1964,  as  amended; 
section  504  of  the  Rehabilitation  Act  of 


1973.  as  amended;  subtitle  A.  title  U  of 
the  Americans  with  Disabilities  Act 
(ADA)  (1990);  title  IX  of  the  Education 
Amendments  of  1972;  the  Age 
Discrimination  Act  of  1975;  Department 
of  Justice  Non-Discrimination 
Regulations,  28  CFR  part  42,  subparts  C, 
D,  E,  and  G;  and  Department  of  Justice 
regulations  on  disability  discrimination, 
28  CFR  part  35  and  part  39. 

B.  In  tne  event  a  Federal  or  State  court 
or  Federal  or  State  administrative 
agency  makes  a  finding  of 
discrimination  after  a  due  process 
hearing  on  the  grounds  of  race,  color, 
religion,  national  origin,  sex,  or 
disability  against  a  recipient  of  funds, 
the  recipient  will  forward  a  copy  of  the 
finding  to  the  O^ce  for  Civil  Rights, 
Office  of  Justice  Programs. 
Brenda  G.  Meister, 

Acting  Director,  Office  for  Victims  of  Crime. 
[FR  Doc.  93-1246  Filed  1-19-93;  8:45  am) 

BMJJNO  CODE  4410-1«-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeplng/Reporting 
Requirements  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background:  The  Department  of 
Labor,  in  carrying  out  its  responsibilities 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35),  considers  comments 
on  the  reporting/recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review:  As 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (0MB)  since 
the  last  list  was  published.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 
The  Agency  of  the  Department  issuing 

this  recordkeeping/reporting 

requirement. 
The  title  of  the  recordkeeping/reporting 

requirement. 
The  0MB  and/or  Agency  identification 

numbers,  if  applicable. 
How  often  the  recordkeeping/reporting 

requirement  is  needed. 
Whether  small  businesses  or 

oiganizations  are  affected.. 


An  estimate  of  the  total  number  of  hours 

needed  to  comply  with  the 

recordkeeping/reporting  requirements 

and  the  average  hours  per  respondent. 
The  number  of  forms  in  the  request  for 

approval,  if  applicable. 
An  aostract  describing  the  need  for  and 

uses  of  the  information  collection. 

Comments  and  Questions:  Copies  of 
the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Kenneth  A.  Mills  ((202)  219-5095). 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Mills,  Office  of  Information 
Resources  Management  Policy,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  room  N-1301, 
Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  0MB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/PWBA/ 
VETS),  Office  of  Management  and 
Budget,  Room  3001.  Washington,  DC 
20503  ((202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comment  on  recordkeeping/reporting 
requirements  which  have  been 
submitted  to  OM6  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 

Extension 

Employment  Standards  Administration 

Black  Lung  Program  Provider 

Enrollment  Form 
1215-0137;  CM-1168 
On  occasion 
Businesses  or  other  for-profit;  small 

businesses  or  organizations  6,500 

respondents;  5  minutes  per  response; 

525  total  burden  hours;  1  form. 

The  CM-1168  requests  profile 
information  on  providers  to  afford  both 
timely  reimbursement  for  medical 
services  provided  to  Black  Limg 
claimants  and  a  list  of  active  providers 
for  miner  referral. 

Revision 

Occupational  Safety  and  Health 
Administration 

Construction  Crane  or  Derrick  Annual 
Inspection  Record  State  or  local 
governments'  businesses  or  other  for- 
profit;  small  businesses  or 
organizations. 

As  a  result  of  the  Federal  2^,  1990, 
Supreme  Court  Decision,  110  S.  Ct.  929, 
58  U.S.L.W.  4200,  OSHA  is  no  longer 
seeking  Office  of  Management  and 
Budget  (OMB)  clearance  for  those 
paperwork  activities  involving  the 
employer  and  the  third  party  (employee) 
disclosure  contained  in  29  CFR 
1926.550(a)(6). 
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Signed  at  Washington,  DC,  this  11th  day  of 
January  1993. 

Kenneth  A.  Mills, 

Department  Clearance  Officer. 

[FR  Doc.  93-1342  Filed  1-19-93:  8:45  am) 

BtLUNO  CODE  4510-M-M 


Glass  C«{ling  Cominission; 
Postponement  of  Open  Meeting 

SUMMARY:  Pursuant  to  title  II  of  the  Civil 
Rights  Act  of  1991  (Pub.  L.  102-166) 
and  section  9  of  the  Federal  Advisory 
Committee  Act  (FACA)  (Pub.  L.  92^62, 
5  U.S.C.  app.  n)  a  Notice  of 
Establishment  of  the  Glass  Ceiling 
Commission  was  published  in  the 
Federal  Register  on  March  30, 1992  (57 
FR  10776). 

This  notice  is  to  postpone  indefinitely 
the  open  meeting  scheduled  for 
Monday,  January  25, 1993.  This  meeting 
was  previously  announced  in  the 
Federal  Register  on  January  6, 1993  at 
58  FR  584. 

The  postponement  is  necessary  to 
allow  sufHcient  time  for  Secretary- 
Designate  Robert  Reich  to  be  briefed  on 
Glass  Ceiling  Commission  activities. 
FOR  FURTHER  MFORMATtON  CONTACT: 
Mrs.  Ehzabeth  Leonard,  Executive 
Director,  Glass  Ceiling  Commission, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  room  S- 
2018,  Washington,  DC  20210,  (202)  219- 
8271. 

Signed  at  Washington,  DC,  this  13th  day  of 
January  1993. 

Lynn  Martin,  , 

Secretary  of  Labor.  ' 

IFR  Doc.  93-1265  Filed  1-19-93:  8:45  am] 

BILUNG  CODE  4510-2S-M 


II 


Employment  and  Training 
Administration 

n'A-W-28,098] 

Marilyn  Fashions,  Inc.,  WIndber,  PA; 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  December  14, 1992  in 
response  to  a  worker  petition  which  was 
hied  on  behalf  of  workers  at  Marilyn 
Fashions,  Incorporated,  Windber, 
Pennsylvania. 

All  workers  were  separated  from  the 
subject  Hrm  more  than  one  year  prior  to 
the  date  of^he  petition.  Section  223  of 
the  act  specifies  that  no  certification 
may  apply  to  any  worker  whose  last 
separation  occurred  more  than  one  year 
before  the  date  of  the  petition. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purposes:  and 
the  investigation  has  been  terminated. 

Signed  at  Washington.  DC,  this  11th  day  of 
January  1993. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  93-1263  Filed  1-19-93;  8:45  am) 

BILUNG  COOE  4610-30-M 


investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identiBed  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 

Appendix 


Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  1, 1993. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  1,  1993. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  OfHce  of 
the  Director,  Office  of  Trade  Ad' jstment 
Assistance,  Employment  and  T  sining 
Administration,  U.S.  Departn^  >nt  of 
Labor,  200  Constitution  Av"-  ue,  NW., 
Washington.  DC  20210. 

Signed  at  Washington,  DC  'his  4th  day  of 
January  1993. 
Marvin  M.  Fooks, 

Director.  Office  of  Trade  *d)ustment 
Assistance. 


Ptittioner  UntO(V«MXlcers/finn 


Location 


Date  re- 
ceived 


Date  of  peti- 
tion 


Petition  ^to. 


Arttctas  produced 


Midwest  Portland  Cement  Co  (Co) 

Joan  and  Jay  (WofVors) 

Idaho  Forest  Inds  (WorVers)  

HMC  Aoquisrtion  Corp  (Worlwrs) 

Genicorti  Cofporation  (Workers)  

Dresser  Rand  Co  (Workers)  

Nelson/Weattier-Rite  (Co) 

Brainard  Strapping  (USWA) 

General  instrutnent  Corp  (Workers) 

Custom  Pty^wod  Corp  (Yitorkers)  

Utica  Corp  .  Moha«irk  Street  (lAM) 

Semiconductor  Specialties  Coip  (Work- 
ers) 

Texas  Exploration  &  Production  Co 
(Workers). 

TransAm«(>can  Natural  Gas  Corp  (Work- 
ers). 

Sandoz  Crtemicals  Corp  (Co) 

Revkxi,  Inc.  (UAW)  

Pacific  Unifonn  Mfg.  Co  (Workers) 

Northwest  Airlines,  Inc.  (Workers)  

RaymelCoip.  (Workers) 

West  Pom  PeppecBl.  inc  (Workers)  


ZanesviMe,  OH  .. 
LynchtKjrg,  VA  . 
St.  Anthony,  ID  . 
WestfieM.  PA  ... 
WaynestXKO  VA 

Otean,  NY  

Secaucus.  lU  ... 

Warren,  OH 

HKksvi«e.  NY  ... 
Anaoortes,  WA . 
WhitestXMO,  NY 
Kane.  PA 

Midland,  TX 

Houston.  TX 

Fair  Lawn,  HS  ... 

Edison,  NJ 

Conyers.  6A  .... 

St,  Paul.  MN 

Hiaioah,  FL 

Biddetofd.  ME  .. 


01A)4/93 
01/04/93 
01/04«3 
01/04/93 
01/04«3 
01/04/93 
01/04/93 
01A)4/53 
01/04/93 
01/04/93 
01/04/93 
01/04/93 

01/04/93 

01/04/93 

01/04/93 
01/04/93 
01/04/93 
01/D4«3 
01/04/93 
01/04/93 


12/28/92 
12/1 8«2 
12,'11/92 
12/18/92 
12/14/92 
12/21/92 
12/15/92 
12/18/92 
10«)/92 
10/27/92 
12/23/92 
12/18/92 

12/12/92 

12/22/92 

12/22/92 
12/07/92 
12/18/92 
12/02/92 
12/19/92 


28,161 
28,162 
28,163 
28.164 
28,165 
28.166 
28,167 
28.168 
28,169 
28,170 
28,171 
28,172 

28,173 

28,174 

28,175 
28.176 
28,177 
28,178 
28,179 
28.180 


Portland  Cement 

Ladies  t)iouses.  pants,  skirts,  dresses. 

Softwood  dimensional  tumtwr. 

Ladies'  undergarments 

Pans  tor  computers. 

Gas  &  oil  compressors. 

Industrial  rainwear  &  camping  gear. 

Steel  strapping. 

SctKittky  rectifief  waters 

Plywood  used  to  buiM  concrete  forms. 

Fan  and  turtMne  titades 

PotysUicon  products. 

Oil  and  gas. 

Natural  gas. 

Scouring  assistance  A  optk^aJ  txighirwrs 

Cosmetics,  perfumes  and  creams. 

Industrial  garments. 

Aircraft  mechanics. 

Men's  &  c**drens'  pultovers. 

Blankets  &  other  accessortee. 


5422 


Federal  Register  /  Vol.  58,  No.  12  /  Thursday,  January  21,  1993  /  Notices 


Appendix— Continued 


Peiiiio»>er.  Union/worters/tlmi 

Locatkjn 

Dale  re- 
ceived 

Date  ot  peti- 
tion 

Petition  No. 

Articles  produced 

Hj»-Loma,  (oc  (Wofi<er5)  

Ilttra  Coin    Halsav  Read  (IAM1           

Gortiam,  ME ..... 

01/04/93 
01/04/93 

12/27/92 
12/'23/92 

28,181 
28,182 

Muftipurpose  rtwialwortiioQ  machines 

WhilestWfO,  NY ...... 

Far^  and  turbine  blades 

IFR  Doc.  93-1264  Filed  1-19-93;  845  am) 

BILUNG  COOC  4S10-30-M 


NATIONAL  COMMISSION  ON  JUDICIAL 
DISCIPLINE  AND  REMOVAL 

Public  Hearing 

AGENCY:  National  Commission  on 
Judicial  Discipline  and  Removal. 
ACTION:  Public  hearing. 

SUMMARY:  Notice  is  hereby  given  in  the 
public  interest  and  pursuant  to  the 
Federal  Advisory  Committee  Act  that  a 
public  hearing  before  the  National 
Commission  on  Judicial  Discipline  and 
Removal  will  be  held  on  January  29, 
1993  in  Washington,  DC.  The  hearing 
will  commence  at  1:15  p.m.  and  adjourn 
at  approximately  5  p.m.  The  precise 
location  of  the  hearing  will  be  room  226. 
Dirksen  Senate  Office  Building,  U.S. 
Senate,  Washington,  DC. 
AUTHORrrv:  The  hearing  will  be  the 
fourth  one  for  the  National  Commission, 
a  body  composed  of  thirteen  members 
cppointed  by  the  Speaker  of  the  House, 
the  President,  the  President  pro  tem  of 
the  Senate,  the  Chief  Justice  of  the 
United  States,  and  the  Conference  of 
State  Chief  Justices.  The  National 
Commission,  established  by  Public  Law 
101-650  (Title  IV),  is  assigned  three 
statutory  duties.  The  first  is  to 
investigate  and  study  the  problems  and 
issues  involved  in  the  tenure  (including 
discipline  and  removal]  of  Article  III 
(appointed  to  serve  for  life)  Federal 
judges.  The  second  is  to  evaluate  the 
advisability  of  proposing  alternatives  to 
current  arrangements  with  respect  to 
such  problems  and  issues,  including 
alternatives  for  the  discipline  and 
removal  of  Federal  judges  that  would 
require  constitutional  amendments. 
Finally,  the  Commission  is  required  to 
prepare  and  submit  a  report  to  the 
Congress,  the  Chief  Justice,  and  the 
President  setting  forth  a  detailed 
statement  of  its  findings  and 
conclusions  together  with  any 
recommendations  for  legislative  and 
administrative  actions  as  are  considered 
appropriate.  The  due  date  for  the 
Commission's  final  report  is  August  1, 
1993.  The  Commission  is  not  authorized 
to  consider  speciBc  complaints  against 
federal  judges. 


Ordinarily  the  provisions  of  the 
Federal  Advisory  Committee  Act  are  not 
applicable  to  legislative  or  judicial 
agencies.  Nonetheless,  since  the 
Commission  is  composed  of 
representatives  of  all  three  branches  of 
the  Federal  government,  good  faith 
commitment  to  open  meetings  is 
incorporated  in  the  Commissiftn's  By- 
laws. 

STATliS:  The  hearing  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 
Testimony  will  be  received  from 
representatives  of  public  interest  groups 
and  other  interested  citizens  informing 
the  Commission  of  their  views  regarding 
the  Commission's  investigation  and 
study  of  problems  involved  in  the 
discipline  and  removal  from  office  of 
Article  III  Federal  judges. 
CONTACT  PERSONS  FOR  FURTHER 
INFORMATtON:  Contact  Michael  J. 
Remington  or  William  J.  Weller  at  the 
National  Commission  on  Judicial 
Discipline  and  Removal,  suite  690,  2100 
Pennsylvania  Ave,  NW.,  Washington, 
DC  20037-3202;  or  call  (202)  254-8169. 
SUPPLEMENTARY  INFORMATION:  Minutes  of 
the  meeting  will  be  available  for  public 
inspection  during  regular  working  hours 
at  the  Commission  office  approximately 
thirty  (30)  working  days  following  the 
meeting. 
William  |.  WeUer, 
Deputy  Director 
IFR  Doc.  93-1251  Filed  1-19-33;  8:45  am) 

BILLING  CODE  6a20-0B-4« 


Public  Meetings 

AGENCY:  National  Commission  on 
Judicial  Discipline  and  Removal. 
ACTION:  Notice  of  public  meeting  . 

SUMMARY:  Notice  is  hereby  given  in  the 
public  interest  and  pursuant  to  the 
Federal  Advisory  Committee  Act  that  a 
public  meeting  of  the  National 
Commission  on  Judicial  Discipline  and 
Removal  will  be  held  on  January  29  and 
29, 1993.  in  Washington,  DC.  On 
January  28,  the  first  session  of  the 
meeting  will  convene  at  9:30  a.m.  and 
adjourn  at  approximately  12:30  p.m., 
and  the  second  session  of  the  meeting 
will  convene  at  1:30  p.m.  and  adjourn 
at  approximately  5  p.m.  On  January  29, 
the  third  session  of  the  meeting  will 


convene  at  9:15  a.m.  and  adjourn  at 
12:15  p.m.  All  three  sessions  of  the 
meeting  will  be  held  in  the  Federal 
Judiciary  Building's  Main  Conference 
Room,  located  on  the  Fourth  Floor  of 
the  Federal  Judiciary  Building  at  One 
Columbus  Circle,  NE. 
AUTHORITY:  This  public  meeting  will  be 
the  seventh  one  for  the  National 
Commission,  a  body  composed  of 
thirteen  members  appointed  by  the 
Speaker  of  the  House,  the  President,  the 
President  pro  tem  of  the  Senate,  the 
Chief  Justice  of  the  United  States  and 
the  Conference  of  State  Chief  Justices. 
The  National  Commission,  established 
by  Public  Law  101-650  (Title  IV),  is 
assigned  three  statutory  duties.  The  first 
is  to  investigate  and  study  the  problems 
and  issues  involved  in  the  tenure 
(including  discipline  and  removal)  of 
Article  111  (appointed  to  serve  for  life) 
Federal  judges.  The  second  is  to 
evaluate  the  advisability  of  proposing 
alternatives  to  current  arrangements  . 
with  respect  to  such  problems  and 
issues,  including  alternatives  for  the 
discipline  and  removal  of  Federal 
judges  that  would  require  constitutional 
amendments.  Finally,  the  Commission 
is  required  to  prepare  and  submit  a 
report  to  the  Congress,  the  Chief  Justice, 
and  the  President  setting  forth  a  detailed 
statement  of  its  findings  and 
conclusions  together  with  ary 
recommendations  for  legislative  and 
administrative  actions  as  are  considered 
appropriate.  The  due  date  for  the 
Commission's  final  report  is  August  1, 
1993.  The  Commission  is  not  authorized 
to  consider  specific  complaints  against 
Federal  judges. 

Ordinarily  the  provisions  of  the 
Federal  Advisory  Committee  Act  are  not 
applicable  to  legislative  or  judicial 
agencies.  Nonetheless,  since  the 
Commission  is  composed  of 
representatives  of  all  three  branches  of 
the  Federal  government,  a  good  faith 
commitment  to  open  meetings  is 
incorporated  in  the  Commission's  By- 
laws. 

STATUS:  All  three  sessions  of  the 
meeting  will  be  open  tb  the  public.  A 
portion  of  the  second  session  of  the 
meeting  may  be  held  in  executive 
session  to  consider  administrative 
matters  involving  privacy  interests. 

MATTERS  TO  BE  CONSIDERED:  This 

■■  meeting  will  be  the  third  in  a  series  of 


Commission  sessions  designed  to 
consider  draft  reports  from  consultants 
who  have  prepared  papers  about 
specific  research  topics  assigned  to 
them.  This  meeting  will  consider  seven 
draft  reports. 

During  the  first  meedng  session  of 
January  28,  the  Commission  will  review 
three  draft  reports:  A  report  on  the 
history  of  judicial  resignation,  by  Emily 
Van  Tassel,  Deputy  Historian  at  the 
Federal  Judicial  Center;  a  report  on  legal 
issues  related  to  the  disqualification  of 
federal  judges  convicted  of  bribery  by 
Jerome  Marcus,  Assistant  U.S.  Attorney 
in  the  Eastern  District  of  Pennsylvania; 
and  a  report  on  the  relationship  between 
federal  judicial  resignation  and  , 

statutorily  authorized  judicial         . 
retirement  and  employment  benefits,  by 
Professor  Dan  M.  McGill  of  the 
University  of  Pennsylvania. 

During  the  second  meeting  session  on 
Januaiy  28,  the  Commission  conducted 
Commission  business  before  reviewing 
two  draft  reports:  a  study  of  existing 
arrangements  for  dealing  with 
complaints  of  judicial  misbehavior 
within  the  Judicial  Branch,  prepared  by 
the  Fed«'al  Judicial  Center;  and  a  study 
of  how  judicial  branch  disciplinary 
arrangements  are  perceived  to  be 
woriong  by  judges  generally,  and  by  the 
public,  prepared  by  the  Justice  Research 
Institute  of  Philadelphia. 

During  the  third  meeting  session  on 
January  29,  the  Commission  will  review 
two  draft  reports:  a  study  of  the 
judiciary's  administration  of  specific 
statutorily  authorized  powers  vested  in 
the  judicial  circuit  councils  and  the 
Judicial  Conference  of  the  United  States, 
prepOTed  by  Professor  Richard  L. 
Marcus  of  the  Hastings  College  of  Law 
of  the  University  of  Cahfomia;  and  a 
draft  report  examining  the  relationship 
between  judicial  administration  and 
judicial  discipline,  prepared  by 
Professor  Charles  Geyh  of  Widener 
University  School  of  Law. 

CONTACT  PERSONS  FOR  FURTHER  ' 

INFORMATION:  Contact  Michael  J. 
Remington  or  William  J.  Weller  at  the 
National  Commission  on  Judicial 
Discipline  and  Removal,  suite  690,  2100 
Pennsylvania  Ave,  NW.,  Washington, 
DC  20037-3202;  or  call  (202)  254-6169. 

SUPPLEMENTARY  INFORMATION:  Minutes  of 
the  meeting  will  be  available  for  public 
inspection  during  regular  working  hours 
at  the  Commission  office  approximately 
thirty  (30)  working  days  following  the 
meeting. 

Wdhmm  I  WuUm,  , 

Deputy  Dinctor.  I 

(FR  Doc.  93-1250  Filed  l-l»-93;  8:45  am] 
BIUMQ  COM 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Council  on  tha  Arta;  Itoating 

Pxirsuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
National  Coimcil  on  the  Arts  will  be 
held  on  February  5, 1993  from  9  a.m.- 
5:30  p.m.  and  February  6  from  8:30  , 
a.m.-2  p.m.  in  room  M-09  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  on  February  5  from  9  a.m.- 
5:30  p.m.  and  February  6  from  9:15 
a.m.— 2  p  js.  The  topics  for  discussion 
wrill  include  opening  remarks;  report  on 
Cultural  Diversity  Issues  Meeting;  and 
Program  Review  and/or  Guidelines  and/ 
or  Application  Review  for  the  Arts  in 
Education,  Challenge/Advancement, 
Dance,  Design  Arts,  Expansion  Arts, 
Folk  Arts,  International,  Literaure,  Local 
Arts  A^ncies,  Media  Arts,  Museum, 
Music,  Policy.  Planning  and  Research. 
Opera-Musical  Theater,  Presenting  & 
Commissioning,  Special  Constituencies, 
State  &  Regional,  Theater,  and  Visual 
Arts  Programs. 

The  remaining  portion  of  this  meeting 
on  February  6  fix>m  8:30  a.m.-9:15  a.m. 
is  for  the  purpose  of  reviewing 
nominations  for  the  National  Medal  of 
Arts  to  be  awarded  by  the  President 
during  1993.  In  accordance  with  the 
detennination  of  the  Chairman  of 
November  24, 1992,  this  session  will  be 
closed  to  the  public  pursuant  to 
subsections  (6)  and  9{B)  of  section  552b 
of  title  5.  United  States  Code. 

Also,  if  in  the  course  of  application 
review  it  becomes  necessary  for  the 
Council  to  discuss  non-public  financial 
information  about  individuals,  such  as 
salary  information,  submitted  with  grant 
applications,  the  Coimcil  will  go  into 
closed  session  for  that  limited  purpose 
only  pursuant  to  subsection  (c)(4)  of 
section  552b  of  title  5,  United  States 
Code.  Such  closure  would  be  in 
accordance  with  the  determination  of 
the  Chairman  of  November  24, 1992. 

Any  interested  persons  may  attend,  as 
observers.  Council  discussions  and 
reviews  which  are  open  to  the  pubhc. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506.  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  frcnn  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 


Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5439. 
Yvonne  M.  SaUne, 

Director,  Panel  Operations.  National 
Endowment  for  the  Art^ 
[FR  Doc.  93-1273  Filed  l-l»-93;  8:45  am) 
aauNQ  cooc7n7-«i-« 


Expanalon  Arta  Adviaory  Panal; 
Maeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Expansion  Aits  Advisory  Panel 
(Performing  Arts:  Theater  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  February  9,  1993  from  9:15 
a.m.-6  p.m.,  February  10-11  from  9 
a.m.-7  p.m.,  and  February  12  from  9 
a.m.-4:30  p.m.  in  room  730  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW..  Washington,  DC  20506. 

Portions  of  this  meeting  will  be  opwi 
to  the  public  on  February  9  from  9:15 
a.m.-10:30  a.m.  and  February  12  from  2 
p.m.— 4:30  p.m.  for  opening  remarks, 
general  program  overview,  policy 
discussion  and  guidelines  review. 

The  remaining  portions  of  this 
meeting  on  February  9  from  10:30  a.m.- 
6  p.m.,  February  10-11  from  9  a.m.-7 
p.m.,  and  February  12  from  9  a.m.-2 
p.m.  are  for  the  purpose  of  Panel  review 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24,  1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  sp>ecia!  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506.  202/682-5532, 
TTY  202/662-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  infionnation  writh  reference  to 
this  meeting  can  be  obtained  from  Ms. 
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Yvonne  M.  Sabine,  Advisory  Committee 

Management  Officer,  National 

Endowment  for  the  Arts.  Washington, 

DC  20506.  or  call  (202)  682-5439. 

Yvonne  M.  Sabine, 

Director,  Panel  Operations,  National 

Endowment  for  the  Arts. 

IFR  Doc.  93-1274  Filed  1-1^93;  845  am) 

BILLING  COOe  7537-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Permit  Issued  Under  the  Antarctic 
Conservation  Act  of  1978 

January  14, 1993. 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  {>ermit  issued  under 
the  Antarctic  Conservation  Act  of  1978, 
Public  Law  95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 
FOR  FURTHER  tNFORMATlON  CONTACT: 
Thomas  F.  Forhan,  Permit  Office, 
Division  of  Polar  Programs,  National 
Science  Foundation,  Washington,  IXI 
20550. 

SUPPLEMENTARY  INFORMATION:  On 
November  17, 1992  the  National  Science 
Foundation  published  a  notice  in  the 
Federal  Register  of  permit  applications 
received.  A  permit  was  issued  to  Gary 
D.  Miller  on  January  12,  1993. 

Thomas  F.  Forhan, 

Permit  Office,  Division  of  Polar  Programs. 
[FR  Doc.  93-1341  Filed  1-19-93,  8:45  am) 

BILUNG  CODE  7555-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (0MB) 
Review 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  0MB  review  of 
information  collection. 

SUMMARY:  The  NRC  has  recently 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  New 

2.  Title  of  the  information  collection: 
"Survey  of  NRC  Materials  Licensees" 

3.  The  form  number  if  applicable:  Not 
applicable 


4.  How  often  the  collection  is 
required:  One  time 

5.  Who  will  be  required  or  asked  to 
report:  NRC  Materials  Licensees 

6.  An  estimate  of  the  number  of 
responses  annually:  4,800 

7.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  7,200  hours  (1.5 
hours  per  response) 

8.  An  indication  of  whether  section 
3504(b),  Public  Law  96-511  applies:  Not 
applicable 

9.  Abstract:  NRC  materials  licensees 
are  being  asked  to  provide  information 
concerning  their  approximate  annual 
gross  receipts  and  number  of  employees 
to  enable  the  NRC  to  update  and  refine 
its  economic  profile  and  determine  the 
economic  impact  of  NRC  regulatory 
actions  on  those  licensees. 

Copies  of  the  submittal  may  be 
inspected,  or  copied  for  a  fee,  from  the 
NRC  Public  Document  Room.  2120  L 
Street,  NW.  (Lower  Level).  Washington, 
DC. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer:  Ronald 
Minsk,  Office  of  Information  and 

Regulatory  Affairs  (3150- NEOB- 

3019,  Office  of  Management  and  Budget, 
Washington,  DC  20503. 

Comments  can  also  be  communicated 
by  telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelfon,  (301)  492-8132. 

Dated  at  Bethesda,  Maryland,  this  7th  day 
of  January  1993. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranford, 

Designated  Senior  Official  for  Information 
Resources  Management. 
IFR  Doc.  93-1301  Filed  1-19-93.  8:45  am) 
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Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  Review 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  the  Office  of 

Management  and  Budget  review  of 

information  collection. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  recently 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  10  CFR  part  71 — Packaging 
and  Transportation  of  Radioactive 
Material. 


3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  Applications  for  package 
certification  may  be  made  at  any  time. 
Required  reports  are  collected  and 
evaluated  on  a  continuing  basis  as 
events  occur. 

5.  Who  will  be  required  or  asked  to 
report:  All  NRC  specific  licensees  who 
place  byproduct,  source,  or  special 
nuclear  material  into  transportation,  and 
all  persons  who  wish  to  apply  for  NRC 
approval  of  package  designs  for  use  iri 
such  transportation. 

6.  An  estimate  of  the  number  of 
responses:  760. 

7.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  Approximately 
87  hours  per  response  plus  18  hours  per 
recordkeeper.  The  total  annual  industry 
burden  is  estimated  to  be  72,752  hours. 

8.  An  indication  of  whether  section 
3504(h).  Public  Law  9fr-511  applies:  Not 
applicable. 

9.  Abstract:  NRC  regulations  in  10 
CFR  part  71  establish  requirements  for 
packaging,  preparation  for  shipment, 
and  transportation  of  licensed  materia), 
and  prescribe  procedures,  standards, 
and  requirements  for  approval  by  NRC 
of  packaging  and  shipping  procedures 
for  fissile  material  and  for  quantities  of 
licensed  material  in  excess  of  Type  A 
quantities. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  2120  L 
Street.  NW.  (Lower  Level).  Washington, 
DC. 

Comments  and  questions  may  be 
directed  by  mail  to  the  OMB  reviewer: 
Ronald  Minsk.  Office  of  Information  and 
Regulatory  Affairs  (3150-0008),  NEOB- 
3019,  Office  of  Management  and  Budget, 
Washington,  DC  20503. 

Comments  may  also  be  communicated 
by  telephone  at  (202)  395-3084. 

The  NRC  Clearance  officer  is  Brenda 
Jo.  Shelton,  (301)  492-8132. 

Dated  at  Bethesda,  Maryland,  this  7th  day 
of  January  1993. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranford, 

Designated  Senior  Official  for  Information 
Resources  Management. 
IFR  Doc.  93-1299  Filed  1-19-93;  8:45  am) 
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[Docket  No.  50-286] 

Power  Authority  of  the  State  of  New 
York;  Environmental  Assessment  and 
Rnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 


considering  issuance  of  an  exemption 
from  certain  requirements  of  10  CFR 
part  50,  appendix  J,  paragraph  III.D.3, 
Type  C  Tests,  to  the  Power  Authority  of 
the  State  of  New  York  {the  licensee)  for 
the  Indian  Point  Nuclear  Generating 
Unit  No.  3,  located  in  Westchester 
County,  New  York. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  licensee  would  be  exempt  from 
the  requirements  of  10  CFR  part  50. 
appendix  J,  paragraph  ni.D.3.  to  the 
extent  that  an  extension  would  be 
allowed  for  performing  Type  C  local 
leak  rate  tests  (LLRTs)  on  containment 
isolation  valves.  These  LLRTs  are 
currently  required  to  be  performed  at 
intervals  no  greater  than  2  years.  The 
exemption  would  allow  Type  C  LLRTs 
to  be  performed  at  intervals  no  greater 
than  30  months. 

By  letter  dated  July  17,  1992,  as 
supplemented  December  23, 1992,  the 
licensee  applied  for  a  technical 
specifications  (TS)  amendment  and 
requested  an  exemption  from  the  Code 
of  Federal  Regulations'  (CFR) 
requirements  to  allow  Type  C  LLRTs  to 
be  performed  at  intervals  no  greater  than 
30  months. 

The  Need  for  the  Proposed  Action 

The  licensee  commenced  operating  on 
24-month  fuel  cycles,  instead  of  the 
previous  18-month  fuel  cycles,  starting 
with  fuel  cycle  9.  Fuel  cycle  9  started 
in  August  1992.  The  requirements  of  10 
CFR  part  50,  appendix  J,  paragraph 
III.D.3.  indicate  that  Type  C  LLRTs  must 
be  performed  during  each  reactor 
shutdown  for  refueling  at  intervals  no 
greater  than  2  years  (24  months).  In 
order  to  conform  with  this  regulation, 
the  licensee  would  have  to  shut  down 
Indian  Point  Nuclear  Generating  Unit 
No.  3  and  enter  a  forced  outage  prior  to 
the  next  scheduled  refueling  outage. 
The  next  refueling  outage  is  scheduled 
to  cognmence  in  the  September  1994 
time  frame. 

TIm  NRC  staff  had  previously 
recognized  that  certain  regulations 
would  not  accommodate  fuel  cycles 
longir  than  18  months.  Consequently, 
the  NRC  staff  issued  Generic  Letter  91- 
04,  "jChanges  in  Technical  Specification 
Surv^llance  Intervals  to  Accommodate 
a  24-Month  Fuel  Cycle."  This  generic 
lettei  provides  guidance  to  licensees  on 
how  to  prepare  requests  for  TS 
amendments  and  regulation  exemptions 
which  are  needed  to  accommodate  a  24- 
monih  fuel  cycle.  The  licensee's  letter  of 
luly  17,  1992,  as  supplemented 
i3ecember  23.  1992,  which,  in  part, 
requested  an  exemption  from  the  Code 


of  Federal  Regulations  requirements  to 
allow  Type  C  LLRTs  to  be  performed  at 
intervals  no  greater  than  30  months, 
followed  the  guidance  of  Generic  Letter 
91-04. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  exemption  does  not 
increase  the  probability  or  consequences 
of  accidents  previously  analyzed  and 
the  proposed  exemption  does  not  aH^ect 
facility  radiation  levels  or  facility 
radiological  effluents.  The  licensee  has 
analyzed  the  results  of  previous  LLRTs 
performed  at  Indian  Point  Nuclear 
Generating  Unit  No.  3,  and  has  provided 
the  methodology  used  in  extrapolating 
the  previous  LLRT  data  to  the  proposed 
30-month  intervals.  The  requested 
exemption  is  also  based  on  increasing 
the  margin  to  the  allowed  combined 
leakage  rate  limit  by  25  percent.  The 
licensee  has  provided  a  sound  basis  for 
concluding  that  the  containment  leaiiege 
rate  would  be  maintained  within 
acceptable  limits  with  a  maximum 
LLRT  interval  of  30-months.  The  NRC 
staff  has  determined  the  licensee's 
actions  are  consistent  with  the  guidance  ■ 
provided  in  Generic  Letter  91-04. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  radiological 
environmental  impacts  associated  with 
the  proposed  exemption. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
exemption  only  involves  LLRTs  on 
containment  isolation  valves.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  is  no  significant 
nonradiological  environmental  impact 
associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  conclm^d 
that  there  are  no  significant 
environmental  effects  that  would  result 
from  the  proposed  exemption,  any 
alternatives  with  equal  or  greater 
environmental  impacts  need  not  be 
evaluated.  The  principal  alternative 
would  be  to  deny  the  licensee's  request 
for  exemption.  Such  action  would  not 
reduce  the  environmental  impacts  of 
plant  operations. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  "Final  Environmental  Statement 
Related  to  the  Operation  of  Indian  Point 
Nuclear  Generating  Plant  Unit  No.  3," 
dated  February  1975. 


Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

Based  on  the  foregoing  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  exemption  under 
consideration. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  application  for 
exemption  dated  July  17,  1992,  as 
supplemented  December  23,  1992. 
These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  2120  L  Street, 
NW.,  DC,  and  the  White  Plains  Public 
Library,  100  Martine  Avenue,  White 
Plains,  New  York  10610. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  January  1993. 

For  The  Nuclear  Regulatory  Commission. 
Robert  A.  Capra, 

Director,  Project  Directorate  I-l  Division  of 
Reactor  Projects — ////,  Office  of  Nuclear 
Reactor  Regulation. 
|FR  Doc.  93-1298  Filed  1-19-93;  8:45  am) 
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Advisory  Committee  on  Reactor 
Safeguards;  Meeting  of  the 
Subcommittee  on  Computers  In 
Nuclear  Power  Plant  Operations 

The  ACRS  Subcommittee  on 
Computers  in  Nuclear  Power  Plant 
Operations  will  hold  a  meeting  on 
February  9.  1993.  room  P-110.  7920 
Norfolk  Avenue.  Bethesda,  MD. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 
Tuesday,  February  9,  1993— 8:30  a.m. 

Until  the  Conclusion  of  Business 

The  Subcommittee  will  discuss 
current  and  proposed  methods, 
including  the  risk-based  method  for 
evaluating  computer  software  for  safety- 
critical  applications  in  nuclear  power 
plants.  In  addition,  it  will  discuss  recent 
utility  experience  with  conversion  of 
analog  instrumentation  and  control 
systems  to  software-based  digital 
instrumentation  and  control  systems  in 
existing  plants.  The  purpose  of  this 
meeting  is  to  gather  information, 
analyze  relevant  issues  and  facts,  and  to 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 
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Oral  statements  may  be  presented  by 
members  of  the  public  witn  Ibe 
concurrance  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  mada  available  to  the 
Committee.  Recordings  will  be 
permitted  only  during  those  portions  of 
the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

Diuing  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  hear 
presentations  by  and  hold  discussions 
with  the  NRC  staff,  its  consultants, 
industry  representatives,  and  other 
interested  persons  regarding  this  review. 

Further  mformation  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public  whether  the 
meeting  has  been  canceled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  engineer,  Mr.  Douglas  Coe 
(telephone  301/492-«972)  between  7:30 
a.m.  and  4:15  p.m.  (E.S.T.).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 

Dated:  January  12. 1993. 
Sam  DuraiawaiDy, 
Chief.  Nuclear  Reactors  Branch. 
IFR  Doc.  93-1296  Filed  1-19-93;  8:45  ami 
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Advisory  Committee  on  Reactor 
Safeguards  (ACRS)  and  Advisory 
Committee  on  Nuclear  Waste  (ACNW); 
Proposed  Meetings 

In  order  to  provide  advance 
information  regarding  proposed  public 
meetings  of  the  ACRS  SufaKCommittees 
and  meetings  of  the  ACRS  full 
Committee,  of  the  ACNW.  and  the 
ACNW  Working  Groups  the  following 
preliminary  schedule  is  published  to 
reflect  the  current  situation,  taking  into 
account  additional  meetings  that  have 
been  scheduled  and  meetings  that  have 
been  postponed  or  cancelled  since  the 
last  list  of  proposed  meetings  was 


pubhshed  December  23. 1992  (57  PR 
61104).  Those  meetings  that  are  firmly 
scheduled  have  had.  or  will  have,  an 
individual  notice  published  in  the 
Federal  Register  approximately  15  days 
(or  more)  prior  to  the  meeting.  It  is 
expected  ihat  sessions  of  ACRS  and 
ACNW  full  Committee  meetings 
designated  by  an  asterisk  (*)  will  be 
closed  in  whole  or  in  part  to  the  public. 
The  ACRS  and  ACNW  full  Committee 
meetings  begin  at  8;30  a.m.  and  ACRS 
Subconunittee  and  ACNW  Woridng 
Group  meetings  usually  begin  at  8:30 
a.m.  The  time  when  items  listed  on  the 
agenda  will  be  discussed  during  ACRS 
and  ACNW  full  Committee  meetings, 
and  when  ACRS  Subcommittee  and 
ACNW  Working  Group  meetings  will 
start  will  be  published  prior  to  each 
meeting.  Information  as  to  whether  a 
meeting  has  been  firmly  scheduled, 
cancelled,  or  rescheduled,  or  whether 
changes  have  been  made  in  the  agenda 
for  t^  February  1993  ACRS  and  ACNW 
full  Committee  meetings  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  Office  of  the  Executive  Director  of 
the  Committees  (telephone:  301/492- 
4600  (recording)  or  301/492-7288,  Attn: 
Barbara  Jo  White)  between  7:30  a.m.  and 
4:15  p.m.,  Eastern  Time. 

ACRS  Subcommittee  Meetings 

Computers  in  Nuclear  Power  Plant 
Operations,  February  9, 1993,  Bethesda, 
MD.  The  Subcommittee  will  discuss 
current  and  proposed  methods  used  to 
evaluate  software  for  safety-critical 
applications,  including  the  use  of  risk- 
based  criteria.  In  addition,  it  will 
discuss  recent  utility  experience  with 
conversions  of  analog  instrumentation 
and  control  systems  to  software-based 
digital  instrumentation  and  control 
systems. 

Advanced  Pressurized  Water 
Reactors,  February  10, 1993,  Bethesda, 
MD.  The  Subcommittee  will  begin  its 
review  of  the  NRC  staffs  Draft  Safety 
Evaluation  Report  (NlJREG-1462)  for 
certification  of  the  ABB  CE  System  80-t- 
Design. 

Planning  and  Procedures.  February 
10.  1993,  Bethesda.  MD  (3  p.m.-5:30 
p.m.).  The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  Qualifications  of  candidates 
nominated  for  appointment  to  the  ACRS 
will  also  be  discussed.  Portions  of  this 
meeting  will  be  closed  to  discuss 
information  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Thermal  Hydraulic  Phenomena, 
March  4  and  5. 1993.  Idaho  Falls.  ID. 
The  Subcommittee  will  review  t^ie 
status  of  the  PWR  version  of  the 
RELAP5/MOD-3  code  with  emphasis  on 


analytical  programs  in  support  of  the 
AP600  design  certification  effort. 
Joint  Materials  and  Metallurgy/ 
Structural  Engineering,  March  10, 1993, 
Bethesda,  MD.  The  Subcommittees  will 
discuss:  (1)  The  status  of  the  NRC  staffs 
concerns  regarding  steam  generator  tube 
degradation,  and  (2)  the  industry 
proposal  on  piping  design 
improvements  to  reflect  current 
technical  knowledge  for  ALWR  plants. 

ACRS  Full  Committee  Meetings 

394th  ACRS  Meeting,  February  11-13, 
1993.  Bethesda.  MD.  Items  are 
tentatively  scheduled. 

A.  Key  Policy  Issues  for 
Preapplication  Designs — Review  and 
comment  on  key  policy  issues  identified 
by  the  NRC  staff  for  resolution  with 
respect  to  advanced  reacttu'  designs 
such  as  the  MHTGR,  PIUS.  PRISM,  and 
CANDU-3.  Representatives  of  the  NRC 
staff,  of  the  Department  of  Energy  and 
of  the  industry  will  participate,  as 
appropriate. 

B.  Fitzpatrick  Nuclear  Power  Plant — 
Briefing  and  discussion  regarding  restart 
of  the  Fitzpatricit  nuclear  plant 
following  an  extended  shutdown  for 
plant  and  organizational  changes. 
Representatives  of  the  licensee  and  of 
the  NRC  staff  will  participate,  as 
appropriate. 

C.  Research  on  Organizational 
Factors — Briefing  and  discussion 
regarding  NRC  sponsored  research  on 
organizaticmal  factors.  R^resentatives 
of  the  NRC  staff  and  of  the  industry  will 
participate,  as  appropriate. 

D.  Atomic  Safety  and  Licensing  Board 
Panel  MSLBP>— Briefing  by  and 
discussion  with  representatives  of  the 
ASLBP  regarding  the  current  and 
anticipated  activities  of  the  ASLBP. 

E.  Multiple  System  Responses 
Program — Briefing  by  and  discussion 
with  representatives  of  the  NRC  staff 
regarding  the  status  of  the  staffs  work 
for  dealing  with  the  potential  generic 
safety  issues  identified  in  the  Multiple 
System  Responses  Program. 

F.  ACRS  Subcommittee  Activities — 
Reports  on  and  disciission  of  the  status 
of  ACRS  subcommittee  assignments, 
including  use  of  digital  instrumentation 
and  control  systems  in  nuclear  power 
plants,  and  ABB-CE  System  80+  design, 
and  procedures  for  conduct  of  ACRS 
business.  Representatives  of  the  NRC 
staff  will  participate,  as  appropriate. 

G.  Future  ACRS  Activities — ^Discuss 
topics  proposed  for  consideration  by  the 
full  Committee. 

H.  Resolution  of  ACRS 
Recommendations — ^Discuss  replies 
from  the  NRC  Executive  Director  for 
Operations  regarding  the  NRC  staff 


reaction  to  recent  ACRS  comments  and 
recommendations. 

I.  A/KC  Regulatory  Review  Group — 
Discuss  the  proposed  charter  for  and 
activities  of  the  NRC  Regulatory  Review 
Group.  Tlie  purpose  of  ibis  group  will 
be  to  conduct  a  comprehensive  and 
disciphned  review  of  power  reactor 
regulations  and  related  NRC  process, 
programs,  and  implementation 
practices.  Representatives  of  the  NRC 
staff  and  of  the  industry  will  participate, 
as  appropriate. 

J.  Briefing  on  Recent  Changes  to  the 
Regulations  on  the  Conduct  of 
Government  Employees — Briefing  by 
and  discussion  with  representatives  of 
the  NRC  Office  of  the  General  Counsel 
on  the  impact  on  ACRS  members  of  the 
implementation  of  the  recent  Office  of 
Government  Ethics  government-wide 
changes  to  the  regulation  on  the  conduct 
of  government  employees. 

K.  Schedules  of  NRC  Review  of 
Proposed  Advanced  Reactor  Designs — 
Briefing  by  and  discussion  with 
representatives  of  the  NRC  staff  on  the 
current  schedules  for  the  NRC  staffs 
review  of  proposed  advanced  reactor 
designs. 

*L.  Miscellaneous — Discuss 
information  of  a  personal  nature  where 
disclosure  would  constitute  an 
unwarranted  invasion  of  personal 
privacy  and  matters  discussed  but  not 
completed  during  previous  meetings  as 
time  and  availability  of  information 
permit. 

395th  ACRS  Meeting.  March  11-13. 
1993,  Bethesda.  MD.  Agenda  to  be 
announced. 

396th  ACRS  Meeting.  April  15-17, 
1993.  Bethesda,  MD.  Agenda  to  be 
announced. 

ACNW  Full  Committee  and  Working 
Group  Meetings 

Joint  Meeting  of  the  ACNW  Working 
Group/ ACRS  Subcommittee  on 
Occupational  and  Environmental 
Protection  Systems,  February  5, 1993 — 
Postponed  to  March  5,  1993  (tentative), 
Bethesda,  MD. 

5 ist  ACNW  Meeting.  February  24-25, 
1993.  Bethesda,  MD.  Items  are 
tentatively  scheduled. 

A.  Meet  with  the  Commission  to 
discuss  items  of  mutual  interest. 

B.  Briefing  on  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch. 

C.  Briefing  on  decommissioning  plans 
for  the  Shoreham  Nuclear  Power  Plant. 

D.  Discuss  anticipated  and  proposed 
Committee  activities,  fature  meeting 
agenda,  administrative,  and 
organizational  matters,  as  appropriate. 
Also,  discuss  matters  and  specific  issues 
that  were  not  completed  during 


previous  meetings  as  time  and 
availability  of  information  permit. 

Joint  Meeting  of  the  ACNW  Working 
Group/ ACRS  Subcommittee  on 
Occupational  and  Environmental 
Protection  Systems.  March  5, 1993 
(tentative),  Bethesda,  MD.  The  Working 
Group/Subcommittee  will  review  the 
following  proposed  final  regulatory 
guides  related  to  the  implementation  of 
the  revised  10  CFR  part  20: 

(1)  DG-8006.  "Control  of  Access  to 
High  and  Very  High  Radiation  Areas  in 
Nuclear  Power  Plants," 

(2)  DG-«009,  "Interpretation  of 
Bioassay  Measurement,"  and 

(3)  DG-8013,  "ALARA  Radiation 
Protection  Program  for  Effluents  from 
Materials  Facilities." 

ACNW  Working  Group  on  Low-Level 
Waste  Repository  Performance 
Indicators.  March  23, 1993,  Bethesda, 
MD.  The  Working  Group  will  consider 
the  development  of  a  performance 
indicator  system  to  be  used  in 
monitoring  various  aspects  of  low-level 
radioactive  waste  handling  and 
disposal. 

52nd  ACNW  Meeting,  March  24-25, 
1993,  Bethesda,  MD.  Agenda  to  be 
announced. 

53rd  ACNW  Meeting.  April  28-29, 
1993,  Bethesda,  MD.  Agenda  to  be 
announced. 

Dated:  January  13, 1993. 
John  C  Hoyle, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  93-1297  Filed  01-19-93;  8:45  am) 

BILUNG  CODE:  7590-01-M 


Biweekly  Notice 

Applications  and  Amendments  to 
Operating  Licenses  Involving  No 
Significant  Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  (P.L.)  97-415, 
the  Nuclear  Regulatory  Commission  (the 
Commission  or  NRC  staff)  is  publishing 
this  regular  biweekly  notice.  P.L.  97-415 
revised  section  189  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (the 
Act),  to  require  the  Commission  to 
publish  notice  of  any  amendments 
issued,  or  proposed  to  be  issued,  under 
a  new  provision  of  section  189  of  the 
Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  eff^ective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 


This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  December 
24, 1992,  through  January  7, 1993.  The 
last  biweekly  notice  was  published  on 
January  6. 1993  (58  FR  590). 

Notice  Of  Consideration  Of  Issuance  Of 
Amendment  To  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  onfiration 
of  the  facility  in  accordance  with  the 
proposed  amendments  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shov^m  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will 
not  normally  make  a  final  determination 
unless  it  receives  a  request  for  a  hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Directives 
Review  Branch,  Division  of  Freedom  of 
information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  lo 
Room  P-223,  Fhillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington.  DC  20555.  The  filing  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  February  22, 1993,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  Ucense  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
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petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  ths  Gelman 
Building.  2120  L  Street,  NW., 
Washington.  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Sd.fety  and  Licensing  Board 
Panel,  will  rule  en  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  f>erson  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
p>etition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  ctmference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior 
to  the  first  prehearing  conference 
scheduled  in  the  proceeding,  a 
petitioner  shall  file  a  supplement  to  the 
petition  to  intervene  which  must 
include  a  list  of  the  contentions  which 
are  sought  to  be  litigated  in  the  matter. 
Each  contention  must  consist  of  a 
specific  statement  of  the  issue  of  law  or 
fact  to  be  raised  or  controverted.  In 
addition,  the  petitioner  shall  provide  a 
brief  explanation  of  the  bases  of  the 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion 
which  support  the  omtantiGn  and  on 
which  th«  petitioner  bitertds  to  rely  in 


proving  the  contention  at  the  bearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  a  materia)  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subjeci  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  aP.er  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  Issuance 
and  provide  for  opportunity  for  a 
bearing  after  issuance.  The  Commission 


expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten 
(10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly 
so  inform  the  Commission  by  A  toll-free 
telephone  call  to  Western  Union  at  1- 
(800)  325-6000  (in  Missouri  l-(800}  342- 
670C).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  N1023  and  the  following 
message  addressed  to  (Project  Director): 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Wa.shington,  DC  20355, 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555,  and  at  the  local 
public  document  room  for  the  particular 
facility  involved. 

Duquesne  Light  Company,  Docket  No. 
50-334,  Beaver  Valley  Power  Station, 
Unit  No.  1,  Shippingport,  Pennsylvaaia 

Date  of  amendment  request:  October 
5, 1992 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  3.7.1.2 
relating  to  the  Auxiliary  Feedwater 
(AFW)  System.  Specifically,  two 
additional  action  statements  would  be 
added  to  the  Limiting  Condition  for 
Operation  (LCO),  and  Surveillance 
Requirements  (SR)  4.7.1.2.a  and 
4.7.1.2.C  would  be  modified.  One  of  the 
new  action  statements  added  to  the  LCO 
would  apply  when  two  AFW  pumps  are 
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inoperable;  the  other  new  action 
statement  would  apply  when  all  three 
AFW  pumps  are  inoperable.  SR  4.7.1.2.a 
would  be  revised  by  replacing  the 
specific  pump-performance  parameter 
spedfied  with  the  performance 
requirements  that  would  be  developed 
for  the  pumps  by  the  Inservice  Testing 
Program.  Additionally,  it  would  clarify 
that  the  provisions  of  TS  4.0.4  do  not 
apply  for  entry  into  Mode  3  for  testing 
the  steam-driven  AFW  pump,  and  a 
footnote  would  be  addeid  to  specify  the 
minimum  steam  system  pressure  when 
the  steam-driven  auxiliary  feedwater 
pump  is  tested.  SR  4.7.1.2.C  would  be 
reworded  and  a  footnote  would  be 
added  to  clarify  when  the  requirement 
is  applicable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below. 

A.  The  proposed  ciianges  do  not  involve  a 
significant  increase  in  the  probebihty  or 
consequences  of  an  accident  previously 
evaluated  (10  CFR  50.92(c)(1))  because  the 
prop>osed  changes  would  impose  additional 
more  restrictive  actions  to  be  taken  if  more 
than  one  AFW  pump  is  inoperable,  would 
specify  minimum  conditions  for  conducting 
surveillance  tests,  would  clarify  when  a 
surveillance  requirement  applies,  and  would 
replace  the  speciric  pump  pierformance 
fmnuneter  with  parameters  established  and 
periodically  reevaluated  through  the 
inservice  testing  program.  The  probability  of 
occurrence  or  consequences  of  any  accident 
previously  evaluated  would  not  be  increased 
by  tlie  proposed  amendment  because  the 
capability  and  availability  of  the  AFW  pumps 
to  perfonm  their  function  are  not  reduced. 

B.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  (10  CFR  S0.92(cK2))  because  they 
do  not  affect  the  manner  by  which  the  facility 
is  operated.  The  prDp)osed  changes  merely 
clarify  or  add  operability  and  surveillance 
requirements  for  AFW  pumps. 

C.  The  proposed  changes  do  not  involve  a 
signiHcant  reiduction  in  a  margin  of  safety  (10 
CFR  50.92(c)(3))  because  the  proposed 
changes  do  not  affect  the  manner  by  which 
the  facility  is  operated  or  involve  a  change 

of  equipment  or  features  which  affect  the 
operational  characteristics  of  the  ^ility. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  proposed 
^amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa, 
Pennsy  vania  15001. 


Attorney  for  licensee:  Gerald  Cbamoff, 
Esquire,  Jay  E.  Silberg,  Esquire,  Shaw, 
Pittman,  Potts  k  Trowbridge.  2300  N 
Street,  NW.,  Washington,  DC  20037. 

NRC  Project  Director:  John  F.  Stolz 

Duquesne  Light  Company,  Dockets  Nob. 
50-334  and  50-412,  Beaver  Valley 
Power  Station,  Unit  No.  1  and  Unit  No. 
2,  Shippingport,  Pennsylvania 

Date  of  amendment  request: 
September  16. 1992 

Description  of  amendment  request: 
The  proposed  amendments  would 
modify  Unit  1  and  Unit  2  Limiting 
Condition  for  Operation  (LCO)  3.6.1.3 
relating  to  the  Containment  Air  Locks. 
Specifically,  the  amendments  would 
modify  LCO  3.6.1.3  for  both  UniU  to 
include  the  condition  when  more  than 
one  air  lod(  is  affected  by  inoperable 
components.  (The  current  LCO  does  not 
reflect  that  the  Beaver  Valley  Power 
Station,  Units  1  and  2,  designs  each 
include  two  containment  air  locks.) 
Additionalfy.  a  new  action  statement 
would  be  added  to  provide  guidance  for 
when  a  containment  air  lock  interlock 
mechanism  is  inoperable.  Two  footnotes 
would  be  added  to  the  LCO  action 
statements.  The  first  footnote,  applying 
to  action  a.l.  would  allow  passage 
through  the  outer  operable  air  lock  door 
to  repair  the  inner  inoperable  air  lock 
door.  The  second  footnote,  applying  to 
action  c.2.  would  allow  passage  through 
the  air  lock  (with  the  interlock 
mechanism  inoperable)  provided  an 
individual  is  dedicated  to  control 
passage  to  ensure  that  one  air  lock  door 
only  is  opened  at  a  time.  The  existing 
footnotes  would  be  redesignated  to 
maintain  document  consistency. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below. 

A.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  (10  CFR  50.92(c)(1)).  The 
probability  of  occurrence  of  any  accident 
previously  evaluated  would  not  be  increased 
by  the  proposed  amendments  because  the 
changes  do  not  involve  any  accident 
initiation  scenario.  The  consequence  of  any 
accident  previously  evaluated  is  not 
increased  by  the  proposed  amendments 
because  the  changes  to  the  action  statements 
would  continue  to  ensure  that  at  least  one 
door  in  each  air  lock  is  maintained  dosed. 
Furthermore,  the  changes  do  not  affect  the 
structural  integrity  or  leakttghtness  of  the 
containment  structures.  Therefore,  the  ability 
of  the  containment  to  restrict  the  release  of 
fission  product  radioactivity  is  mamtained. 


B.  The  propoaed  changes  do  not  create  the 
ponibiUty  of  a  new  or  different  kind  of 
accident  from  any  accidmt  previously 
evaluated  (10  CFR  50.92(c)(2))  because  they 
do  not  affect  the  maimer  by  which  the  facility 
operations  are  conducted  or  involve  a  change 
to  equipment  or  features  which  affect  the 
operational  characteristics  of  the  facility. 
Containment  air  locks  are  designed  to 
maintain  containment  integrity  while 
allowing  access  to  the  containment  The 
proposed  amendments  will  assure  that  the  air 
lock  operation  is  as  assumed  in  the  original 
design. 

Q  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety  (10 
CFR  50.92(c)(3)]  because  the  leak  rates  for  the 
containments  would  remain  within  the 
assumptions  of  the  design  basis  accident.  The 
assumed  leak  rates  are  maintained  provided 
at  least  one  door  in  each  air  lock  is  closed, 
which  the  proposed  amendments  would 
enstire. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  proposed 
amendments  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
663  Frankhn  Avenue,  AKquippa, 
Pennsylvania  15001. 

Attorney  for  licensee:  Gerald  Chamoff, 
Esquire,  Jay  £.  Silberg,  Esquire,  Shaw, 
Pittman,  PotU  k  Trowbridge,  2300  N     . 
Street.  NW.,  Washington,  EX:  20037. 

NRC  Project  Director;  John  F.  Stolz 

Duquesne  Light  Company,  Dockets  Nos. 
50-334  and  50-412,  Beaver  Valley 
Power  Station,  Unit  No.  1  and  Unit  No. 
2,  Shippingport,  Pennsylvania 

Date  of  amendment  request: 
November  2,  1992 

Description  of  amendment  request: 
The  proposed  amendments  would 
modify  Unit  1  and  Unit  2  Technical 
Specification  3.9.4  relating  to  the 
Containment  Building  Penetrations. 
Sp>ecific8lly,  the  amendments  would 
modify  Limiting  Condition  for 
Operation  3.9.4.C.1  for  both  Units  to 
allow  for  the  use  of  an  approved 
functional  equivalent  to  an  isolation 
valve,  blind  flange,  or  manual  valve  on 
penetrations  that  provide  direct  access 
from  the  containment  atmosphere  to  the 
outside  atmosphere.  The  proposed 
amendments  would  permit  various 
other  operations,  such  as  steam 
generator  tube  eddy  current  testing,  to 
be  performed  simultaneously  with  other 
refueUng  operations.  To  perform,  for 
example,  eddy  current  testing, 
temporary  cables  must  be  run  into  the 
containment  to  the  steam  generator 
being  tested  through  a  spare  electrical 
penetration. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
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As  required  by  10  CFR  50.91(8),  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  signiBcant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  hcensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staff's  review  is  presented  below. 

A.  The  changes  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated  (10  CFR 
50.92(c)(1)).  The  changes  would  permit  the 
use  of  an  approved  functional  equivalent  to 
valves  or  blind  flanges  to  accomplish 
containment  closure  when  necessary  during 
refueling  operations.  During  refueling 
operations,  significant  containment 
pressiuization  is  not  likely,  therefore,  the  use 
of  a  functionally  equivalent  closure  will 
provide  assurance  of  containment  closure 
thus  maintaining  the  ability  of  the 
containment  to  restrict  the  release  of  fission 
product  radioactivity.  Therefore,  the  changes 
will  not  cause  an  increase  in  the 
consequences  of  an  accident  previously 
evaluated.  Since  the  use  of  the  functional 
equivalent  penetration  closure  does  not 
change  the  manner  in  which  fecility 
operations  are  conducted  during  refueling, 
the  probability  of  an  accident  previously 
evaluated  is  not  changed. 

B.  The  changes  do  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated  (10  CFR 
50.92(c)(2))  because  they  do  not  affect  the 
manner  by  which  the  facility  operations  are 
conducted  during  refueling  or  involve  a 
change  to  equipment  or  features  which  aHiect 
the  operational  characteristics  of  the  facility. 
The  proposed  changes  merely  permit  the  use 
of  a  functionally  equivalent  pienetration 
closure. 

C.  The  changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety  (10  CFR 
50.92(c)(3))  because  the  functionally 
equivalent  penetration  closure  would 
maintain  the  ability  of  the  containment  to 
restrict  the  release  of  radioactive  material  in 
the  event  of  a  refueling  accident. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  proposed 
amendments  do  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library, 
BG3  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

Attorney  for  licensee:  Gerald  Chamoff, 
Esquire,  Jay  E.  Silberg,  Esquire,  Shaw, 
Pittman,  Potts  &  Trowbridge,  2300  N 
Street,  NW.,  Washington,  DC  20037. 

NBC  Project  Director:  John  F.  Stolz 

Duquesne  Light  Company,  Dockets  Nos. 
50-334  and  50-412,  Beaver  Valley 
Power  Slaticn,  Unit  No.  1  and  Unit  No. 
2,  Shippingporl,  Pennsylvania 

Date  of  amendment  request: 
November  16, 1992 

Description  of  amendment  request: 
The  proposed  amendments  would 
modify  Unit  1  and  Unit  2  Technical 


SpeciBcation  3.6.2.2  relating  to  the 
Containment  Recirculation-Spray 
System  and  would  modify  Figure  3.6-1 
of  the  Unit  1  Technical  Specifications 
only.  Specifically,  the  amendments 
would  modify  the  ACTION  statements 
for  both  Units  to  address  the 
inoperability  of  combinations  of 
containment  recirculation-spray 
subsystems  that  are  not  addressed 
currently.  Additionally,  for  Unit  1  only, 
Figure  3.6-1  and  SURVEILLANCE 
REQUIREMENT  4.6.2.2.e.3  would  be 
revised  to  reflect  that  the  required 
minimum  flow  through  each 
recirculation-spray  heat  exchanger  is 
8000  gpm;  this  change  would  remove 
the  temporary  provision  for  a  lower 
minimum  flow  that  was  applicable  only 
to  Cycle  8. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staff's  review  is  presented  below. 

A.  The  changes  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated  (10  CFR 
50.92(c)(1)).  The  changes  would  add  a  new 
ACTION  statement  for  each  Unit  that 
addresses  the  inoperability  of  two 
recirculation-spray  subsystems  (the  current 
ACTION  statements  address  only  the 
inoperability  of  one  subsystem).  The  added 
ACTION  statement  is  more  restrictive  (than 
the  one  currently  in  place)  with  respecl  to  the 
time  allowed  to  restore  operability  or  to 
shutdown  the  Unit.  The  changes  do  not 
involve  a  modification  to  plant  equipment 
nor  do  they  affect  the  manner  by  which  the 
facility  is  operated.  Therefore,  there  is  no 
change  to  the  probability  or  consequences  of 
any  accident.  The  removal  of  the  temporary 
provision  permitting  the  recirculation-spray 
heat  exchanger  flow  to  be  as  low  as  6000  gpm 
is  purely  administrative  since  the  provision, 
which  was  incorporated  by  Amendment  156, 
was  valid  for  Cycle  8  only. 

B.  The  changes  do  not  create  the  possibility 
of  a  new  or  di^erent  kind  of  accident  from 
any  accident  previously  evaluated  (10  CFR 
50  92(c)(2))  t>ecause  they  do  not  affect  the 
manner  by  which  the  facility  is  operated  or 
involve  a  change  to  equipment  or  features 
which  affect  the  operational  characteristics  of 
the  facility.  The  proposed  changes  merely 
add  additional  restrictions  with  regard  to  the 
time  the  facility  can  be  operated  with  more 
than  one  recirculation-spray  subsystem 
inoperable. 

C  The  changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety  (10  CFR 
50.92(c)(3))  because  the  proposed  changes  do 
not  affect  the  manner  by  which  the  facility 
is  of>erated  or  involve  a  change  to  equipment 
or  features  which  affect  the  operational 
characteristics  of  the  facility. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 


are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  proposed 
amendments  do  not  involve  t'. 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  B.  F.  Jones  Memorial  Library, 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 

Attorney  for  licensee:  Gerald  Chamoff. 
Esquire,  Jay  E.  Silberg,  Esquire,  Shaw, 
Pittman,  Potts  &  Trowbridge,  2300  N 
Street,  NW.,  Washington,  DC  20037. 

NBC  Project  Director:  John  F.  Stolz 

Entergy  Operations,  Inc.,  Docket  Na 
50-368,  Arkansas  Nuclear  One,  Unit 
No.  2,  Pope  County,  Arkansas 

Date  of  amendment  request: 
December  22, 1992 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  Table  4.4- 
2,  "Steam  Generator  Tube  Inspection," 
to  allow  continued  operation  of  the 
plant  with  two  uninspected  tubes  in  the 
"B"  steam  generator,  until  the  next 
planned  steam  generator  tube 
inspection. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1  -  Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated. 

This  change  has  no  actual  impact  on  any 
previously  analyzed  accident  in  the  FSAR 
(final  safety  analysis  reponl.  A  double-ended 
break  of  one  steam  generator  tube  is 
postulated  as  part  of  the  ANO-2  (Arkansas 
Nuclear  One,  Unit  2|  Design  Basis  accident 
evaluation.  Failure  to  examine  these  tMO 
tubes  with  bobbin  coil  eddy  current  does  not 
in  any  way  alter  the  consequences  cf  this 
previously  evaluated  accident. 

Of  the  8291  tul>es  in  the  'B'  steam  generator 
that  were  to  be  inspected,  the  two  tubes  not 
examined  represent  less  than  0.025%  of  tbe 
total  niunber.  As  previously  discussed,  these 
two  tubes  were  examined  with  the  bobbin 
coil  probe  as  recent  as  2R8  (spring  1991)witb 
no  delectable  degradation  of  any  type 
evident.  Considering  that  only  120  of  6411 
tubes  in  this  steam  generator  (per  TS  required 
Bobbin  Coil  testing)  have  developed  defects 
requiring  repair  (i.e.,  240%  TW  (through 
wall])  through  2R8,  delaying  tbe  examination 
of  two  tubes  (out  of  8291  tubes]  for  a 
maximum  of  seven  months  past  2R9  is 
statistically  insignificant. 

It  should  be  noted  that  ANO-2  TSs  allow 
for  24  months  between  eddy  current  testing 
of  steam  generator  (SG)  tubes,  even  when 
100%  inspection  is  required.  The  2R8 
inspection  of  these  tubes  was  completed  on 
April  3, 1991.  ANO-2  TSs  would  allow  the 
tubes  to  be  examined  as  late  as  April  3, 1993, 
had  the  2R9  outage  been  scheduled  this  late. 
The  actual  date  of  the  SG  inspection  outage 
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has  been  scheduled  for  April  30, 1993> 
Tborefore,  the  actual  delay  time  for  the 
examinatfon  of  the  two  tubes,  past  the  TS 
allowable  24  months,  is  less  than  2  months. 
Considering  the  rate  of  degradation/ 
propagation  of  axial  flaws  and/or  batwing 
wear  (ihe  damage  mechanisms  that  bobbin 
coil  testing  is  likely  to  detect],  this  delay  is 
not  considered  significant. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

Criterion  2-  Does  Not  Create  the  Possibility 
of  a  New  or  DifBarent  Kind  of  Accident  from 
Any  Previously  Evaluated 

The  scope  of  this  change  does  not  establish 
a  potential  new  accident  precursor.  ANO's 
design  basis  accident  analyses  include  the 
consequences  of  a  double-ended  break  of  one 
steam  generator  tube  which  bounds  other 
postulated  failure  mechanisms.  CE's 
experience  with  nuclear  steam  generators 
indicates  the  probability  of  complete 
severance  of  the  Inconel  vertical  U-tubes  is 
remote.  The  only  known  cause  for  such  a 
failure  would  be  a  circumferential  cracL 
Circumferential  cracking  has  only  been 
detected  at  the  hot  leg  expansion  transition 
region  in  the  ANC)-2  SGs.  The  subject  two 
tubes  were  examined  at  the  hot  leg  expansion 
transition  region  with  the  RPC  frotating 
pancake  coil]  for  detection  of  curcumferential 
cracking  and  were  found  to  have  no 
detectable  circumferential  defects.  Therefore, 
the  probability  of  a  double-ended  break  is 
considered  to  be  remote. 

Defect  mechanisms  for  which  inspections 
were  not  performed  on  these  two  tubes 
(batwing  support  wear  and  axial  cracking  at 
support  plates)  would  not  be  expected  to 
result  in  double-ended  rupture.  The  type  of 
ruptures  that  could  be  expected  from  these 
types  of  defects  are  "fish  mouth"  in  nature 
and  would  not  likely  result  in  a  double- 
ended  break.  The  consequences  of  "fish 
mouth"  ruptures  in  either  of  the  subject  two 
tubes  are  bounded  by  the  ANO-2  design  basis 
accident  analyses  considering  a  double- 
ended  break  of  one  sieam  generator  tube. 

Since  the  type  of  accident  that  could  be 
postulated  to  occur  to  ANO  steam  generator 
tubes  not  receiving  bobbin  coil  eddy  current 
testing  during  2R9  is  bounded  by  the 
"double-ended  break"  scenario  already 
included  in  the  design  basis  analyses,  it  is 
concluded  that  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3  -  Does  Not  Involve  a  Significant 
Reduction  in  the  Marginof  Safety. 

As  previously  stated,  a  double-ended 
rupture  of  one  steam  generator  tube  is 
accounted  for  in  the  ANO-2  design  basis 
accident  analyses.  Safety  margins  to  detect 
and  repair  tube  defects  prior  to  rupture  are 
reflected  by  the  40%  TW  plugging  criteria 
and  0.5  GPM  [galTons-per-minute)  primary- 
to-secoodary  leakage  limit  stated  in  ANO-2 
TSs.  As  stated  in  the  ANO-2  TS  Bases,  cracks 
having  a  primary-to-sacoadary  leakage  less 
than  the  0.5  GPM  limit  during  operation  will 
have  an  adequate  margin  of  safety  to 
withstand  the  loads  imposed  during  normal 
operaticfn  and  by  postulated  accidents. 
Considering  that  the  two  tubes  In  queatioa 


were  examined  with  the  bobbin  coil  probe  as 
recently  as  spring  1991  with  no  detectable 
degradation,  and  considering  that 
mechanisms  are  in  place  to  detect  and 
mitigate  tube  leakage  in  a  very  timely 
manner,  delaying  the  examination  of  two 
tubes  for  less  than  2  months  pest  the  TS 
recognized  24  month  inspection  frequency 
does  not  sigaifrcantly  reduce  the  margin  of 
safety. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

Therefore,  based  upon  the  reasoning 
presented  above  and  the  previous  discussion 
of  the  amendment  request.  Entergy 
0{>erations  has  determined  that  the  requested 
chan^  does  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  Universily.  Russellville,  Arkansas 
72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  N.W..  Washington,  D.C 
20005-3502 

NRC  Project  Director:  John  T.  Larkins 

Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  ElectricStation, 
Unit  3,  St  Charies  Parish,  Louisiana 

Date  of  amendment  request: 
December  11  and  18, 1992 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  to  allow 
continued  operation  for  72  hours  with 
more  than  one  full-length  or  part-length 
Control  Element  Assembly  (CEA) 
inoperable  due  to  electronic  or  electrical 
problems  in  the  Control  Element  Drive 
Kfechanism  Control  System  (CEDMCS), 
provided  that  all  affected  CEAs  remain 
trippable. 

Bas/5  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  prof>osed  change  will  allow  72  hours 
for  diagnosis  and  repair  of  electronic  or 
electrical  malfunctions  q^sociated  with  the 
CEDMCS.  This  is  acceptable,  since  the 
extension  of  the  allowable  outage  time  only 
applies  to  CEAs  which  remain  trippable,  and 
assurance  of  the  CEA's  primary  safety 
functioa  of  shutting  down  the  reactor  upon 
initiation  of  a  raactor  trip  signal  is 
maintained.  The  change  does  not  alter  the 
spedfiad  requiremeDts  of  C£A  position, 
insertion,  or  aHgfUBent  limits  and  will  have 
no  aSaci  (sic)  on  the  power  distiibutisa 


limits  or  SHUTDOWN  MARGIN  as  described 
in  the  safety  analysis.  This  change  will  not 
affect  the  ability  of  the  CEAs  to  perform  their 
intended  safety  function  when  a  safety 
system  setting  is  reached.  Therefore,  the 
proposed  change  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

The  proposed  change  will  not  alter 
operation  of  the  plant  or  the  manner  in 
which  it  is  operated.  The  change  does  not 
involve  any  modification  to  the  operation 
limits  or  physical  design  of  the  aSected 
systems  or  components.  Thus  no  new  foilure 
modes  are  introduced  or  associated  with  the 
proposed  change.  Therefore,  the  proposed 
change  will  not  create  the  possibility  of  a 
new  or  di^erent  kind  of  accident  previously 
evaluated. 

The  proposed  change  will  have  no  adverse 
impact  on  the  protective  boundaries,  safety 
limits  or  margin  of  safety.  The  change  will 
allow  appropriate  actions  commensurate 
with  one  or  more  CEAs  inoperable  due  to  an 
electronic  or  electrical  problem  in  the 
CEDMCS.  Since  the  extension  of  the 
allowable  outage  time  only  applies  to  CZAs 
which  remain  trippmble,  assurance  of  the 
CIAs  primary  safety  function  of  shutting 
down  the  reactor  upon  initiation  of  a  reactor 
trip  signal  is  maintained.  Therefore,  the 
proposed  change  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  (Orleans,  Louisiana  70122 

Attorney  for  licensee:  N.S.  Reynolds, 
Esq.,  Winston  &  Strawn  1400  L  Street 
N.W..  Washington.  D.C.  20005-3502 

NRC  Project  Director:  John  T.  Larkins 

Florida  Power  and  Li^t  Company,  et 
aU  Docket  No.  50-335,  St  Lucie  Plant. 
Unit  No.  1.  St  Lucie  County.  Fknida 

Date  of  amendment  request: 
November  30. 1992 

Description  of  amendment  request: 
The  proposed  amendment  revises 
Technical  Specifications  Tables  3.3-3. 
3.3-4.  and  4.3-2  where  they  apply  to  the 
Emergency  Bus  Undervoltage  Protection 
Devices  and  will  permit  improvements 
to  be  made  in  the  imdervoltage 
protective  relaying  scheme. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Tbe  Comraisckin  has  prxmdad  a  ttandasd 
for  detarmining  wbatbec  t  sigptfirant  hazards 
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consideration  exists  (10  CFR  50.92(c)).  A 
proposed  amendment  to  an  operating  license 
for  a  facility  involves  no  significant  hazards 
consideration  if  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not  (1)  involve  a  signiHcant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2)  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated;  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety.  Each 
standard  is  discussed  as  follows: 

1.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  willresult  in  a  better 
overall  posture  of  the  plant  under  degraded 
voltage  conditions.  The  new  settings  will 
result  in  improved  protection  for  the 
equipment  at  all  voltage  levels  while  at  the 
same  time  minimizing  the  possibility  of 
unnecessary  challenges  to  the  safety  systems. 
Namely,  the  higher  settings  at  the  4160  volt 
electrical  system  level  will  enhance 
protection  offered  to  the  480  volt  system 
equipment  under  all  operating  modes  and  the 
lower  settings  of  the  480  volt  system 
protective  relays  will  not  initiate  the  transfer 
of  power  to  the  on-site  sources  under 
accident  conditions  until  the  level  of  voltage 
may  become  injurious  to  the  equipment. 
Therefore,  the  proposed  change  does  not 
increase  the  probability  of  accidents 
previously  analyzed. 

Since  the  time  interval  assumed  in  the 
safety  analyses  for  connection  of  the  safety- 
related  buses  to  the  emergency  diesel- 
generators  is  not  exceeded  by  the  new 
settings,  the  proposed  change  does  not 
increase  the  consequences  of  an  accident 
previously  analyzed. 

2.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  an  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  does  not  change  the 
operation,  function  or  modes  of  plant 
operation.  The  ability  of  the  degraded  grid 
voltage  protection  scheme  to  detect  the 
degraded  voltage  at  any  of  the  busses  and  to 
transfer  the  power  bom  the  off-site  to  the  on- 
site  sources  is  being  maintained.  No  new 
hazards  are  created  or  postulated  which  may 
cause  an  accident  different  from  any  accident 
previously  analyzed.  The  new  relay  settings 
represent  an  enhancement  resulting  in  a 
more  sensitive  protective  scheme  allowing 
continuous  operation  without  unnecessary 
challenges  to  the  safety  systems  while 
offering  an  adequate  protection  to  all  the 
safety  equipment. 

3.  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  ability  of  the  degraded  grid  voltage 
detection  system  is  enhanced  by  the  changes 
being  proposed  and  is  confirmed  by  the 
existing  surveillance  requirements.  The  new 
settings  will  result  in  a  more  sensitive 
detection  and  reduce  possibility  of  spurious 
actuation,  therefore  the  margin  of  safety  is 


being  increased.  Further,  the  new  settings 
will  also  result  in  enhancing  the 
maintenance/calibration  activities.  The 
associated  bases  of  the  design  are  not  affected 
since  the  new  relay  settings  allow  a  better 
fulfillment  of  the  original  criteria  of 
protecting  the  Class  lE  equipment  from 
damage  due  to  prolonged  exposure  to 
degraded  voltage,  and,  therefore,  the 
proposed  amendment  does  not  involve  a 
reduction  in  the  margin  of  safety. 

Based  on  the  above,  FPL  has  determined 
that  the  proposed  license  amendment  does 
not  (1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  (2)  create  the 
possibility  of  a  new  or  different  kind  of  an 
accident  from  any  accident  previously 
evaluated;  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety;  and  therefore 
does  not  involve  a  significant  hazards 
consideration  as  defined  in  10  CFR  50.92. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Loca]  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce.  Florida  34954-9003 

Attorney  for  licensee:  Harold  F.  Reis, 
Esquire,  Newman  and  Holtzinger,  1615 
L  Street,  NW.,  Washington,  DC  20036 

NBC  Project  Director:  Herbert  N. 
Berkow 

Florida  Power  and  Light  Company, 
Docket  No.  50-335,  St.  Lucie  Planl.Unil 
No.  1,  St.  Lucie  County,  Florida 

Date  of  amendment  request: 
December  17, 1992 

Description  of  amendment  request: 
The  proposed  amendment  revises 
Technical  Specification  (TS)  3.3.3.2  by 
changing  the  operability  requirements 
for  the  Incore  Detection  System.  Linear 
Heat  Rate  TS  4.2.1.4.b.l  is  also  revised 
by  increasing  the  measurement- 
calculational  uncertainty  factor 
commensurate  with  the  number  of 
inoperable  incore  detector  locations. 
The  proposed  amendment  facilitates  full 
power  operation  of  St.  Lucie  Unit  1  for 
the  remainder  of  Cycle  11  and  will 
remain  effective  from  the  date  of 
issuance  until  April  30, 1993. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

The  standards  used  to  arrive  at  a 
determination  that  a  request  for  amendment 
involves  no  significant  hazards  consideration 
are  included  in  the  Commission's 
regulations.  10  CFR  50.92.  which  state  that 


no  significant  hazards  considerations  are 
Involved  if  operation  of  the  focility  in 
accordance  with  the  proposed  amendment 
would  not  (1)  involve  a  significant  Increase 
In  the  prol»bility  or  consequences  of  an 
accident  previously  evaluated;  or  (2)  create 
the  possibility  of  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated;  or  (3)  involve  a  significant 
reduction  in  a  margin  of  safety.  Each 
standard  is  discussed  as  follows' 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendment  allows  operation 
with  a  reduced  number  of  operable  incore 
detector  strings  which  provide  an  alternate 
means  of  monitoring  nuclear  core  power 
distributions.  A  physical  change  to  the 
facility  is  not  involved  and  the  incore 
detection  system  does  not  perform  automatic 
interlock,  control,  or  protective  functions. 
The  nurol>er  of  operable  incore  detectors  has 
DO  impact  on  the  prolubillty  that  a  particular 
accident  will  occur.  Therefore,  the  proposed 
amendment  does  not  involve  a  significant 
Increase  in  the  probability  of  an  accident 
previously  evaluated. 

The  proposed  amendment  requires  an 
Increase  in  the  core  peaking  factor 
measurement  uncertainties  commensurate 
with  the  reduction  of  number  of  operable 
incore  detectors  to  ensure  that  peaking 
factors  are  conservatively  calculated.  This 
increase  represents  more  conservative  alarm 
settings  for  the  operable  incore  detectors 
which  are  set  to  activate  whenever  the  peak 
linear  heat  rate  approaches  an  allowable  limit 
as  determined  by  the  plant  accident  analyses. 
Limiting  {>eaking  factors  specified  in  the 
design  basis  for  the  nuclear  core  or  assumed 
in  the  Updated  Final  Safety  Analysis  Report 
(UFSAR)  remain  unchanged  and  the 
amendment  is  only  applicable  to  the  present 
fuel  cycle.  Therefore,  the  proposed 
amendment  will  not  significantly  increase 
the  consequences  of  an  accident  previously 
evaluated. 

(2)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  frtiin  any  accident 
previously  evaluated. 

The  proposed  amendment  does  not  change 
the  physical  design  of  the  facility  and  a  new 
failure  mode  is  not  introduced  as  a  result  of 
the  reduction  in  the  minimum  required 
number  of  operable  incore  detector  locations. 
Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

(3)  Use  of  the  modified  specification  would 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  physical  facility  is  not  changed  by  the 
proposed  amendment  and  use  of  increased 
measurement  uncertainty  factors  are  required 
commensurate  with  the  reduction  in  the 
minimum  allowable  number  of  incore 
detector  locations.  The  increased 
measurement  uncertainty  factors  assure  that 
power  distribution  calculations  based  on  the 
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incore  system  will  continue  to  be 
conservative  and  that  the  existing  Limiting 
Conditions  for  Operation  specified  for  linear 
heat  rate  and  core  peaking  factors  will  not  be 
exceeded.  Therefore,  use  of  the  modified 
specification  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Based  upon  the  above,  we  have  determined 
that  the  amendment  request  does  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  (2)  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated,  or  (3)  involve  a  significant 
reduction  a  margin  of  safety,  and  therefore 
does  not  involve  any  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Boom 
location:  Indian  River  Junior  College 
Library.  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  34954-9003 

Attorney  for  licensee:  Harold  F.  Reis, 
Esquire,  Newman  and  Holtzinger,  1615 
L  Street.  NW..  Washington.  DC  20036 

NRC  Project  Director:  Herbert  N. 
Berkow 

Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50-309,  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
Maine 

Date  of  amendment  request: 
December  15, 1992 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  4.6.A.2.f 
and  its  Acceptance  Criteria  by 
rewording  and  incorporating  Condition 
1,  and  deleting  Conditions  2  and  3. 
Condition  4  would  be  reworded  and 
incorporated  into  the  Remedial  Action 
for  Technical  Specification  3.19.A.4. 
The  Basis  of  TS  3.19.A.4  and  4.6  also 
would  be  revised  to  delete  reference  to 
the  pnavious  operating  position  of  low 
pressure  injection  motor  opetated  valves 
LSI-M-11,  21,  and  31,  and  their  use  as 
pressi^re  isolation  barriers.  (Note  that 
"Remedial  Action"  is  an  administrative 
correction  of  "Exception".)  Finally,  the 
Excepitjon  to  Technical  Specification 
4.6.A.l.b  would  be  deleted. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below:  1. 


The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

As  presented  in  the  Final  Safety 
Analysis  Report  (FSAR).  accident 
analyses  involving  activation  of 
emergency  core  cooling  systems  (ECCS) 
require  eleven  separate  valves  to  change 
position  to  admit  coolant  injection  flow 
into  the  reactor  coolant  system  (RCS). 
The  proposed  amendment  would  align 
each  low  pressure  safety  injection  (LPS!) 
system  loop  motor  operated  valve  (LSI- 
M-11.  21,  and  31)  in  the  normally  open 
position.  Such  positioning  will 
eliminate  the  chance  that  a  single  active 
failure  of  these  valves  would  degrade 
the  ECCS  function,  and  thus  will 
improve  the  overall  probability  of 
proper  ECCS  function  on  demand. 

Tne  safety  class  boundary  between 
the  reactor  coolant  and  low  pressure 
coolant  systems  is  not  affected  by  the 
proposed  chaige.  Current.  NRC 
approved  standards  for  such  boundaries 
require  two  in-line  check  valves 
between  such  systems,  and  periodic 
leak  testing  of  the  valves.  Maine  Yankee 
satisfies  the  boundary  standards  by 
providing  three,  in-series  check  valves 
grouped  into  two  separate  isolation 
barriers.  Isolation  barrier  (a)  is 
comprised  of  the  two  check  valves 
closest  to  the  RCS;  isolation  barrier  (b) 
is  formed  by  the  check  valve  closest  to 
the  LPSI  system.  Both  isolation  barriers 
in  each  LPSI  loop  are  leak  tested  each 
refueling  outage.  Leakage  limits 
specified  by  TS  4. 6.A.2.f  (Criterion  1) 
remain,  but  the  plant  may  not  start  up 
or  operate  for  more  than  24  hours  if 
barrier  leakage  exceeds  TS  4.6.A.2.f 

Based  on  a  probablistic  risk 
consideration,  the  staff  concludes  that 
there  is  a  slight  decrease  in  core  damage 
probability  when  the  plant  is  operated 
with  low  pressure  coolant  injection 
motor  operated  valves  LSI-M-11,  21  and 
31  open.  Thus,  the  probability  or 
consequences  of  an  accident  previously 
evaluated  is  not  increased. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

No  unanalyzed  FSAR  accident  would 
be  created  by  this  valve  alignment 
change.  Maine  Yankee  has  operated 
with  valves  LSI-M-H,  21,  and  31  shut 
to  provide  an  additional  pressure  barrier 
between  the  reactor  coolant  system 
(high  pressure)  and  each  loop  of  the  low 
pressure  coolant  injection  system.  This 
pressure  isolation  function  was 
intended  to  protect  LPSI  system  piping 
from  being  overpressurized.  should  the 
associated  isolation  check  valves 
between  the  reactor  coolant  and  low 
pressure  injection  systems  leak.  With 


the  installation  of  a  third  isolation  check 
valve  to  form  two  isolation  barrierr  in 
each  loop  of  the  LPSI  system,  the 
pressure  isolation  function  provided  by 
valves  LSI-M-11.  21.  and  31  is  rendered 
unnecessary. 

Containment  isolation,  system  safety 
classification,  and  postulated  ECCS 
spillage  in  loss-of-coolant-accident5 
(LOCA)  remain  unchanged.  The 
possibility  of  ECCS  equipment 
malfunction  is  reduced,  because  there 
would  be  fewer  components  that  need 
to  change  position  as  a  result  of  a 
LOCA. 3.  Involve  a  significant  reduction 
in  a  margin  of  safety. 

The  leak  test  history  of  the  pressure 
isolation  barrier  (a)  and  (b)check  valves 
provides  a  basis  for  discontinuing  the 
use  of  LPSI  motoroperated  valves  LSI- 
M-11.  21.  and  31  as  backup  pressure 
isolation  barriers.  The  set  of  leakage  test 
data  collected  since  1982  shows  that 
neither  barrier  (a)  nor  barrier  (b)  has 
approached  its  leakage  rate  limit.  This 
leakage  test  data  set  shows  that  the 
barriers  provide  adequate  overpressure 
protection  for  the  LPSI  system. 

Based  on  a  review  of  tne  licensee's 
analysis,  and  on  the  staffs  analysis 
detailed  above,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Wiscasset  Public  Library,  High 
Street,  P.O.  Box  367,  Wiscasset.  Maine 
04578 

A«orney/or/icensee:  John  A.  Ritsher, 
Esquire,  Ropes  and  Gray,  One 
International  Place.  Boston. 
Massachusetts  02110-2624 

NBC  Project  Director:  Walter  R.  Butler 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego 
County,  New  York 

Date  of  amendment  request: 
December  7. 1992 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  Sections  3/ 
4.3  and  4.2.2.1  and  associated  Bases. 
The  proposed  revisions  would  increase 
the  surveillance  test  intervals  and 
allowable  out-of-service  times  for 
various  instruments.  The  proposed 
changes  would  be  in  accordance  with 
General  Electric  Company's  Licensing 
Topical  Reports  which  have  been 
reviewed  and  approved  by  the  NRC 
staff.  Also,  the  allowable  out-of-service 
times  would  be  clarified  in  accordance 
with  the  most  recently  approved  Boiling 
Water  Reactors  (BWR)  Owners  Group 
letters  which  were  used  in  the 
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development  of  NUREG-1434. 
"Improved  Standard  Technical 
Specifications."  The  proposed  changes 
would  permit  specified  instrument 
channel  functional  tests  to  be  performed 
quarterly  rather  than  weekly  or 
monthly. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  operation  of  Nine  Mile  Point  Unit 
2,  in  accordance  with  the  proposed 
ameodznent.  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  generic  analysis  contained  in 
Licensing  Topical  Report  NEDC-30851P-A, 
assessed  the  impact  of  changing  RPS  [Reactor 
Protection  System)  surveillance  test  intervals 
(STls)  and  allowable  out-of-service  times 
(AOTs)  on  the  RPS  failure  frequency,  the 
scram  frequency  and  equipment  cycling. 
Specifically,  Section  5.7.4  "Significant 
Hazards  Assessment"  of  NEDC-30851P-A 
states  that: 

"Fewer  challenges  to  the  safeguards 
system,  due  to  less  frequent  testing  of  the 
RPS,  conservatively  results  in  a  decrease  of 
approximately  one  percent  in  core  damage 
frequency.  This  decrease  is  based  upon  the 
following: 

•  Based  on  the  plant  specific  experience 
presented  in  Appendix ),  the  estimated 
reduction  in  scram  frequency  (0.3  scrams/yr) 
represents  a  1  to  2  percent  decrease  in  core 
damage  frequency  based  on  the  BVVR  plant 
specific  Probabilistic  Risk  Assessments 
(PRAs)  listed  in  Table  5-8. 

•  The  increase  In  core  damage  frequency 
due  to  less  frequent  testing  is  less  than  one 
percent.  This  increase  is  even  lower  (less 
than  0.01  percent)  when  the  changes 
resulting  from  the  implementation  of  the 
Anticipated  Transients  Without  Scram 
(ATWS)  rule  are  considered.  Therefore,  this 
increase  is  more  than  offset  by  the  decrease 
in  CDF  (core  damage  frequency)  due  to  fewer 
scrams. 

•  The  effect  of  reducing  unnecessary  cycles 
on  RPS  equipment,  although  not  easily 
quantifiable  also  results  in  a  decrease  in  core 
damage  frequency. 

•  The  overall  impact  on  core  damage 
frequency  of  the  changes  in  allowable  out-of- 
service  time  is  negligible." 

From  this  generic  analysis,  the  BWR 
Owners'  Group  concluded  that  the  proposed 
changes  do  not  significantly  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  namely  the  increase  in 
probability  of  a  scram  failure  due  to  RPS 
unavailability  is  insignificant,  and  the  overall 
probability  of  an  accident  is  actually 
decreased  as  the  time  the  scram  (RPS) 
instrumentation  logic  operates  as  designed  is 
mcreased  resulting  in  less  inadvertent  scrams 
during  testing  and  repair.  Furthermore,  the 
proprietary  plant-specific  analysis  contained 
in  this  submittal  demonstrates  that  although 
NMP2  differs  from  the  generic  plant  analyzed 
in  Licensing  Topical  Report  NEDC-30851P-A, 


the  net  efSsct  of  the  piant-spedfic  diffierences 
do  not  alter  the  generic  conclusions.  Also, 
the  BWRCX^  92102  letter  clarificaUons  used 
in  the  deveIo|unent  of  NUREG  1434, 
"Improved 

Standard  Technical  Specifications",  for 
AOTs  which  enhanced  wording  to  ensure 
"loss  of  function"  does  not  occur,  results  in 
no  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  generic  analysis  contained  in 
Licensing  Topical  Refmrts  NEDC-30851P-A 
Suppl  2/NEDC  31677P-A  assessed  the  impact 
of  changing  STls  and  AOTs  for  BWR 
Isolation  Instrumentation  common/not 
common  to  RPS  and  ECCS  instrumentation. 
Specifically.  Section  4.0  "Summary  of 
Results"  of  NEDC30851P-A  Suppl  2  states 
that: 

"The  results  indicate  that  the  effects  on 
probability  of  failure  to  initiate  isolation  are 
very  small  and  the  effects  on  probability  or 
frequency  of  failure  to  isolate  are  negligible 
in  nearly  every  case.  In  addition,  the  results 
indicate  that  increasing  the  AOT  to  24  hours 
for  tests  and  repairs  has  a  negligible  effect  on 
the  probability  of  failure  of  the  isolation 
function.  These  combined  with  changes  to 
the  testing  intervals  and  allowed  out-of- 
service  times  for  RPS  and  ECCS 
instrumentation  provide  a  net  improvement 
to  plant  safety  and  operations". 

Section  5.6  "Assessment  of  Net  Effect  of 
Changes"  of  NEDG-31677P-A  states  that: 

"A  reduction  in  core  damage  frequency 
(CDF)  of  at  least  as  much  as  estimated  in  the 
ECCS  instmmentation  analysis  can  t>e 
expected  when  the  isolation  actiiation 
instrumentation  STls  are  changed  from  one 
month  to  three  noonths.  The  chief  contributor 
to  this  reduction  is  the  channel  fimctional 
tests  for  the  MSIVs.  Inadvertent  closure  of  the 
MSrVs  will  cause  an  unnecessary  plant 
scram.  This  reduction  in  CDF  more  than 
compensates  for  any  small  incremental 
increase  (10%  or  l.OE-07/year)  in  calculated 
isolation  function  failure  frequency  when  the 
STI  is  extended  to  three  months". 

From  this  generic  analysis,  the  BWR 
Owners'  Group  concluded  that  the  proposed 
changes  do  not  significantly  increase  the 
consequences  of  an  accident  previously 
evaluated,  namely  the  probability  of  an 
isolation  failure  due  to  isolation 
instrumentation  unavailability  Is 
insignificant,  and  the  increase  in  overall 
probability  of  an  accident  is  actually 
decreased  as  the  time  the  scram  (RPS) 
instrumentation  logic  operates  as  designed  is 
increased  resulting  in  less  inadvertent  scrams 
diuing  testing  and  repair.  Also,  the  BWROG 
OG90-579-32A  letter  clarifications  used  In 
the  development  of  NfUREG  1434,  "Improved 
Standard  Technical  Specifications",  for 
AOTs  which  enhanced  wording  to  ensure 
"loss  of  function"  does  not  occur,  results  in 
no  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  generic  analysis  contained  In 
Licensing  Topical  Report  NEDC-30936P-A 
(Paris  1  and  2)  assessed  the  impact  of 
changing  STls  and  AOTs  for  all  BWR  ECCS 
Actuation  Instrumentation.  Specifically. 
Section  4.0  "Technical  Assessment  of 


Changes"  of  NEDC-30936P-A  (Part  2)  states 
that: 

"The  results  Indicate  an  insignificant  (less 
than  5B-7  per  year)  increase  In  wafer 
injection  function  faihire  frequency  when 
STls  are  increased  from  31  daj-s  to  92  days, 
AOTs  for  repair  of  the  ECCS  actuation 
instrumentation  are  increased  from  one  hour 
to  24  hours,  and  AOTs  for  surveillance 
testing  are  increased  from  two  to  six  hours. 
For  all  four  BWR  models  the  increase 
represents  less  than  4%  increase  In  bihire 
frequency.  However,  when  other  factors 
which  influence  the  overall  plant  safety  are 
considered,  the  net  result  is  judged  to  be  an 
improvement  in  plant  safety". 

From  this  generic  analysis,  the  BWR 
Owners'  Group  concluded  that  the  proposed 
changes  do  not  significanUy  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated,  namely  the  increase  in 
probability  of  a  water  injection  failure  due  to 
ECCS  instrumentaUon  unavailability  is 
insignificant  and  the  net  result  is  (udged  to 
be  an  improvement  in  plant  safety. 
Furthermore,  the  proprietary  plant-specific 
analysis  contained  in  this  submittal 
demonstrates  that  although  NMP2  differs 
from  the  generic  model  analyzed  in  Licensing 
Topical  Report  NEDC-30936P-A,  the  net 
affect  of  the  plant  specific  dlfiereDces  do  not 
alter  the  generic  conclusions.  Also,  the 
BWROG  OG90-319-32D  letter  clarifications 
used  in  the  development  of  NUREG  1434, 
"Improved  Standard  Technical 
Specifications"  for  AOTs,  results  In  no 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Bases  contained  in  CE  Topical  Report 
GENE- 770-06-1  assessed  the  hnpact  of 
changing  STls  and  AOTs  on  selected  systems 
failure  frequency.  Specifically,  Section  2J0 
"Summary"  of  GENE- 7  70-061  stales  that: 

"Technical  bases  are  provided  for  selected 
proposed  changes  to  the  instrumentation 
STls  and  AOTs  that  were  identified  in  the 
BWROG  Improved  BWR  Technical 
Specification  activity.  These  STI  and  AOT 
changes  are  consistent  with  approved 
changed  to  the  RPS.  EC3CS,  and  isolation 
actuation  Instrumentation.  These  jiroposed 
changes  do  not  result  In  degradation  to 
overall  plant  safety". 

From  these  Bases,  the  BWR  Owners'  Group 
concluded  that  the  proposed  changes  do  not 
significantly  increase  the  probability  of  an 
accident  previously  evaluated. 

Bases  cqotained  in  GB  Topical  Report 
GENE-770^06-2,  assessed  the  impact  of 
changing  ^Tls  and  AOTs  on  BWR  ROC 
failure  freqiiency.  Specially,  Section  2.0 
"Summary"  of  GENE-770-06-2  states  that: 

"The  STI  and  AOT  changes  to  the  RQC 
actuation  Instrumentation  are  Justified  based 
on  their  small  effect  on  the  water  injection 
function  unavailability  and  consistency  with 
comparable  changes  to  actuation 
instrumentation  for  the  other  ECCS  sub 
systems". 

From  this  bases,  the  BWR  Owners*  Group 
concluded  that  the  proposed  changes  do  not 
significantly  increase  the  probability  of  an 
accident  previously  evaluated. 

The  generic  analysis  contained  in 
Licensing  Topical  Report  NEDC-30851P-A. 


Suppl  1,  assessed  the  impact  of  changing  Rod 
Block  STIs  on  Rod  Block  failure  frequency. 
Specifically.  Section  5  (BNL's  Tech.  Eval. 
Report  •  Attachment  2  to  the  NRC  SER)  of 
NEDC-30851P-A  Suppl  1  states  that: 

"The  BWR  Owners'  Group  proposed 
changes  to  the  Technical  Specifications 
concerning  the  test  requirements  for  BWR 
control  rod  block  instrumentation.  The 
changes  consist  of  increasing  the  surveillance 
test  intervals  from  one  to  three  months. 
These  test  interval  extensions  are  consistent 
with  the  already  approved  changes  to  STIs 
for  the  Reactor  Protection  System.  The 
technical  analysis  reviewed  and  verified  as 
documented  herein  indicates  that  there  will 
be  no  significant  changes  in  the  availability 
of  the  control  rod  block  function  if  these 
changes  are  implemented.  In  addition,  there 
will  be  a  negligible  impact  on  the  plant  core 
melt  frequency  due  to  the  decreased  testing." 

From  this  generic  analysis,  the  BWR 
Owners'  Group  concluded  that  the  proposed 
changes  do  not  significantly  increase  the 
probability  of  an  accident  previously 
evaluated. 

2.  The  operation  of  Nine  Mile  Point  Unit 
2,  in  aoxirdance  with  the  proposed 
amendment,  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  will  not  alter  the 
physical  characteristics  of  any  plant  systems 
or  components  and  all  safety-related  systems 
and  components  remain  within  their 
applicable  design  limits.  Thus,  system  and 
component  performance  is  not  adversely 
affected  by  this  change,  thereby  assuring  that 
the  design  capabilities  of  those  systems  and 
comf>onents  are  not  challenged  in  a  manner 
not  previously  assessed  so  as  to  create  the 
possibility  of  a  new  or  different  kind  of 
accident. 

The  addition  of  allowable  out-of-service 
times  (AOTs)  and  the  increase  in  surveillance 
test  intervals  (STIs)  does  not  alter  the 
function  of  the  ECCS,  Isolation,  Rod  Block 
and  Selected  Instrument  Systems  nor  involve 
any  type  of  plant  modification  and  no  new 
modes  of  plant  operation  are  involved  with 
these  changes.  Finally,  the  approved  BWR. 
Owners'  Group  clarifications  are 
enhancements  to  allowable  out-of-service 
times  (AOTs)  and  do  not  create  the 
possibility  or  [of]  a  new  of  [or]  different  kind 
of  accident  Therefore,  operation  in 
accordance  with  the  propK3sed  amendment 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  operation  of  Nine  Mile  Point  Unit 
I,  in  accordance  with  the  propiosed 
amendment,  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  and  approved 
the  generic  studies  contained  in  the  LTRs 
and  has  concurred  with  the  BWR  Owners' 
Group  that  the  propK>sed  changes  do  not 
significantly  affect  the  availability  of  the  RPS, 
ECCS,  Isolation.  Rod  Block,  or  Selected 
Instrument  Systems.  The  proposed  addition 
of  AOTs  for  the  instruments  addressed  in  the 
LTRs  provide  reasonable  time  for  making 
repairs  and  performing  tests.  The  lack  of 
AOTs  in  the  current  Technical  Specification 
(TS)  creates  a  hurried  atmosphere  during 


repairs  and  tests  which  could  cause  an 
increased  risk  of  error.  Also,  placing  an 
individual  channel  in  a  tripped  condition 
because  no  AOT  exists,  as  in  the  current  TS, 
increases  the  potential  of  an  inadvertent 
scram.  The  proposed  AOTs  provide  realistic 
times  to  complete  the  required  actions 
without  increasing  the  overall  instrument 
feilure  frequency.  The  approved  BWR 
Owners'  Group  Qarifications  are 
enhancements  to  allowable  out-of-service 
times  (AOTs)  and  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  incorporation  of  extended  STIs  does 
not  result  in  significant  changes  in  the 
probability  of  instrument  failure,  as 
demonstrated  by  the  LTRs.  These  changes, 
when  coupled  with  the  reduced  probability 
of  test-induced  plant  transients  and 
equipment  failures,  result  in  an  overall 
increase  in  the  margin  of  safety.  Also,  the 
sensor  calibration  frequency  has  not  changed. 
Therefore,  assurance  exists  that  the  setpoints 
will  not  be  affected  by  drift.  Therefore,  there 
is  no  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration.  • 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego.  New 
York  13126. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  &  Strawn, 
1400  L  Street,  NW.,  Washington,  DC 
20005-3502. 

NRC  Project  Director:  Robert  A.  Capra 

VennoDt  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power 
Station,  Vernon,  Vermont 

Date  of  amendment  request: 
December  15,  1992 

Description  of  amendment  request: 
The  proposed  amendment  would  allow 
a  one-time  extension  of  the  7  day 
Limiting  Condition  for  Operation  (LCO) 
to  fourteen  days  during  the  current 
operating  cycle  (Cycle  16),  to  permit 
extensive  maintenance  to  be  performed 
on  the  "B"  diesel  generator  while  the 
reactor  is  at  power. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequenoss 
of  an  accident  previously  evaluated? 

The  proposed  change  would  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 


In  order  to  provide  added  assurance  that 
the  "A"  EDG  will  perform  its  function  if 
required,  the  "A"  EDG  will  be  tested  for 
operability  prior  to  entering  into  the  "B"  EDG 
LCO  period.  The  Technical  Specifications 
also  require  that  during  the  liX)  period,  all 
remaining  Low  Pressure  Core  Cooling  and 
Containment  Cooling  Systems  connected  to 
the  operable  EDG  remain  operable.  Vermont 
Yankee  has  develop>ed  a  detailed  LCO 
maintenance  plan  for  EDG  LCO  maintenance. 
This  plan  has  been  successfully  used  during 
prior  EDG  LCO  maintenance  and  will  be 
invoked  for  this  evolution  as  well.  In 
addition,  the  Vernon  Hydro  Station 
dedicated  tie-line,  which  historically  has 
demonstrated  a  very  high  reliability,  is 
required  by  Vermont  Yankee  procedure  to  be 
available  to  supply  power  to  Emergency  Bus 
3  during  the  "B"  EE)G  LCO.  Any  previously 
analyzed  event  postulated  during  the  seven 
day  extension  period  can  be  mitigated  by  the 
other  available  systems.  The  proposed  LOO 
extension  has  no  significant  impact  on  the 
consequences  of  any  previously  analyzed 
event. 

The  proposed  extension  would  allow  the 
"B"  EDG  to  remain  inoperable  for  an 
additional  seven  days  beyond  the  present 
seven  day  LOO  allowed  by  Technical 
Specifications.  The  unavailability  of  one  EDG 
is  not  a  part  of  the  initiation  of  any  of  the 
analyzed  accidents.  Therefore,  the  proposed 
change  does  not  increase  the  probability  of 
an  accident  previously  evaluated. 

As  discussed  above,  a  seven  day  extension 
to  an  already  existing  seven  day  LCO  period 
would  involve  no  significant  increase  in  the 
probability  of  occurrence  or  consequences  of 
a  design  basis  accident  during  the  extension 
period. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  those  previously  evaluated. 
The  proposed  change  would  have  no  impact 
on  the  possibility  of  a  new  or  different 
initiating  event.  The  proposed  change 
requests  a  one  time  extension  of  7  days 
beyond  the  already  authorized  7  day  "B" 
EIDG  LCO.  Any  previously  analyzed  event 
postulated  during  the  seven  day  extension 
period  can  be  mitigated  by  the  other  available 
systems. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  change  would  not  involve  a 
significant  reduction  in  the  margin  of  safety. 
As  discussed  above,  approval  of  this  request 
involves  an  insignificant  reduction  in  the 
margin  of  safety  because  of  the  availability  of ' 
other  plant  electrical  systems,  including  the 
Vernon  tie  line,  and  the  short  duration  of  the 
extension  period. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  signiflcant  hazards 
consideration. 
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Local  Public  Document  Boom 
location:  Brooks  Memorial  Library,  224 
Main  Street.  Brattieboro.  Vermont  05301 

Attorney  for  licensee:  John  A.  Ritsher, 
Esquire.  Ropes  and  Gray,  One 
kitemational  Place.  Boston, 
Massachusetts  02110-2624 

NRC  Project  Director:  Walter  R.  Butler 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Sorry 
County,  Virginia 

Dofe  of  amendment  request: 
December  11, 1992 

Description  of  amendment  request: 
The  propo?;(^d  changes  to  the  Technical 
SpecificatiLns  (TS)  would  eliminate  the 
operabiliiy  requirements  for  the  reactor 
coolant  syslem  loop  stop  valve 
interlocks  and  est^lish  requirements 
for  operatioii  of  the  loop  stop  valves. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented  below 
and  concluded  that  the  proposed 
changes  to  the  TS  will  not: 

1.  Involve  a  significant  increase  in  the 
probability  of  occurrence  or  consequences  of 
an  accident  previously  evaluated. 

TTie  proposed  changes  do  not  increase  the 
probability  or  consequences  of  a  loop  startup 
accident  or  a  loss  of  shutdown  decay  beat 
removal.  The  risk  of  inadvertent  criticality  io 
cold  shutdown  or  refueling  shutdown  is 
sufficiently  low  that  administrative  controls 
can  be  used  in  lieu  of  the  loop  stop  valve 
interlock  system  in  those  conditions.  The 
proposed  restrictions  on  loop  stop  valve 
operation  preclude  a  significant  positive 
reactivity  addition  or  loss  of  Reactor  Coolant 
System  inventory  when  an  isolated  loop  is 
rt:tumed  to  sen-ice.  Locking  closed  the  stop 
valves  of  an  isolated  loop  with  jxjwer 
removed  prevents  inadvertent  opening  and 
potential  l)oron  dilution  or  loss  of  inventory. 
Ri-quirements  for  boron  concentration, 
temperature,  and  relief  line  flow  for  an 
isolated  and  filled  loop  ensure  no  significant 
positive  reactivity  addition  occurs  when 
rytiiming  the  loop  to  service.  Verifying  that 
a  drained  loop  is  initially  empty  ensures  that 
liquid  present  in  the  loop  does  not  dilute  the 
Reactor  Coolant  Swtem.  Requiring  a 
minimum  Reactor  Coolant  System  water 
level  precludes  a  loss  of  RHR  Iresidual  heat 
removall  pump  suction  when  filling  a 
drained  loop  by  opiening  the  loop  stop  valves. 

2.  Create  the  possibiHty  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  do  not  introduce 
any  new  failure  modes  or  accident 
precursors.  Eliminating  the  operability 
requirements  for  the  loop  stop  valve 
interlocks  does  not  create  any  new  or 
different  kind  of  accident  scenarios.  The  loop 
startup  accident  has  been  analyzed  %vith  no 
credit  taken  for  loop  stop  valve  interlock 
operation.  The  loop  stop  valves  will  ooi  be 


operated  in  a  diBmeal  manner  from  which 
they  were  designed  to  operate.  Furthermore, 
the  plant  conditions  for  which  loops  may  be 
isolated  have  been  limited  to  cold  shutdown 
and  refueling  shutdown. 

3.  InvoK-e  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  Technical  Specification 
requirements  for  return  of  ah  isolated  loop  to 
service  fulilil  the  function  of  the  loop  stop 
valve  interlocks.  Adequate  controls  have 
been  established  to  virtually  eliminate  the 
potential  for  an  inadvertent  valve  opening  in 
an  isolated  loop,  causing  a  boron  dilution  or 
cold  water  addition  accident.  These  controls 
also  virtually  eliminate  the  potential  for  a 
loss  of  shutdown  cooling  caused  by  the 
opening  of  a  stop  valve  in  an  isolated  and 
drained  loop.  Furthermore,  startup  of  an 
isolated  loop  is  now  limited  to  only  cold 
shutdown  or  refueling  shutdown. 
Calculations  have  shown  that  an  inadvertent 
loop  startup  at  cold  shutdown  *«11  not  result 
in  an  inadvertent  criticality  regardless  of  the 
temperature  differential  betwaen  loops.  At 
cold  shutdown  conditions  the  positive 
reactivity  effects  of  changing  moderator 
temperature  are  substantially  less  than  the 
available  shutdown  margin.  Therefore,  the 
margin  of  safety  as  defined  in  any  Technical 
Specification  is  not  reduced. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  signiBcant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary,  Williamsburg, 
Virginia  23185. 

Attorney  for  licensee:  Michael  W. 
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Yankee  Atomic  Electric  Company, 
Docket  No.  50-029,  Yankee  Nuclear 
Power  Station  (YNPS).  Franklin 
County,  Massachusetts 

Date  of  amendment  request: 
December  21. 1992 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  License  and  Technical 
Specifications  to  reflect  the  permanently 
shutdown  and  defueled  status  of  the 
plant.  This  change  would  eliminate 
those  requirements  applicable  only  to 
an  operating  nuclear  power  station. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

YNPS  holds  a  Possession  Only  License 
which  permanently  restricts  the  facility  from 


power  operations  and  from  moving  nuclear 
fuel  into  the  containment  building. 

Maintenance  of  the  facility  has  been 
significantly  simplified  with  the  reduction  in 
the  numbers  of  systems,  structures  and 
components  required  for  the  permanently 
shutdown  and  defueled  condition.  The 
accident  analyses  have  l>een  revised, 
incorporating  the  new  restrictions  and 
configurations,  and  conclude  the  only 
credible  accident  remaining  is  the  fuel 
handling  accident. 

The  changes  described  herein  incorporate 
the  changes  and  analytical  results  Into  the 
Possession  Only  License  and  its  Technical 
Specificetlons,  simplifying  and  clarifying 
both.  As  such,  these  changes  will  not: 

1.  Involve  a  significant  increase  In  the 
probability  or  consequence  of  an  accident 
previously  evaluated.  The  revised  analyses 
indicate  that  only  the  fuel  handling  accident 
remains  credible.  The  proposed  changes 
incorporate  into  the  Technical  Specifications 
requirements  from  these  analyses  and  thus 
do  not  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

Z.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed  changes 
integrate  into  the  Technical  Speofications 
previously  evaluated  accidents  and  thus  do 
not  create  the  pcKstbility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Involve  a  significant  reduction  la  a 
margin  of  safety.  The  proposed  changes 
incorporate  into  the  EMueled  Technical 
Specifications  the  margin  of  safety  associated 
with  the  current  safety  analyses  and  thus  do 
not  involve  a  significant  reduction  In  a 
margin  of  safety. 

Based  on  the  above  considerations,  it  is 
concluded  that  there  Is  reasonable  assurance 
that  the  maintenance  of  Yankee  Nuclear 
Power  Station  consistent  with  the  proposed  ° 
changes,  wit)  not  endanger  the  health  and 
safety  of  the  public. 

This  proposed  change  has  been  reviewed 
by  the  Plant  Operations  Review  Committee 
and  the  Nuclear  Safety  Audit  and  Review 
Committee. 

The  NRC  sta?  has  reviewed  the 
licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Boom 
location:  Greenfield  Community 
College,  1  College  Drive,  Greenfield, 
MassacJiusetts  01301 

Attorney  for  licensee:  Thomas  Dignan, 
Esquire,  Ropes  and  Gray.  One 
hitemational  Place,  Boston, 
Massachusettts  02110-2624 

NRC  Project  Director.  Seymour  H. 
Weiss 

Notice  of  lasuaace  Of  Ainendmmt  To 
Facility  (grating  License 

During  the  period  since  publication  of 
the  last  biwpecMcly  notice,  the 
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Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
comphes  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  lioense  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  FaciUty  Operating 
License.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b}  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters, 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  IDocument  Room, 
the  Celman  Building,  2120  L  Street, 
NW.,  Washington,  D.C.,  and  at  the  local 
public  document  rooms  for  the 
particular  facilities  involved.  A  copy  of 
items  (2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects. 

Arizona  Public  Service  Company,  et  al., 
Docket  Nos.  STN  50-528,  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  1,  2,  and  3, 
Maricopa  County,  Arizona 

Date  of  application  for  amendments: 
March  19, 1992 

Brief  description  of  amendments: 
These  amendments  remove  certain  fuel- 
cycle-specihc  parameters  ht>m  the 
technkkl  spedhcations  and  require  that 
a  unit-speciHc  Core  Operating  Limits 


Report  be  submitted  to  NRC  instead,  as 
discussed  in  NRC  Generic  Letter  88-16. 
Date  of  issuance:  December  30,  1992 
Effective  date:  December  30,  1992 
Amendment  Nos.:  69,  55.  and  42 
Facility  Operating  License  Nos.  NPF- 
41,  NPF-51,  and  NPF-74:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  29, 1992  (57  FR  18169) 
The  Commission's  related  evaIuati(Hi  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  December  30,  1992.  No 
significant  hazards  consideration  ^ 
comments  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library,  12 
East  McDowell  Road,  Phoenix,  Arizona 
85004  - 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Clifis 
Nuclear  Power  Plant,  Unit  Nos.  1  and 
2,  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
October  9, 1992 

Brief  description  of  amendments:  The 
amendments  revise  the  TS  regarding 
diesel  fuel  oil  requirements. 
Date  of  issuance:  December  29, 1992 
Effective  date:  December  29,  1992 
Amendment  Nos.:  \77  and  154 
Facility  Operating  License  Nos.  DPR- 
53  and  DPR-69:  Amendments  revised 
the  Technical  Specifications.  ■ 

Date  of  initial  notice  in  Federal 
Register  November  12. 1992  (57  FR 
53783)  The  Commission's  related 
evaluation  of  these  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  29, 1992.No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland  20678. 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  QitEs 
Nuclear  Power  Plant,  Unit  Nos.  1  and 
2,  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
September  25, 1992 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  4. 7. 1.2. a. 4  to  exclude  the 
surveillance  requirement  to  verify  yalve 
positions  every  31  days  for  those  valves 
that  are  locked,  sealed,  or  otherwise 
secured  in  their  correct  positions  and 
which  are  in  the  direct  flow  path  of  the 
auxiliary  feedwater  system.  These 
valves  are  included  in  a  Calvert  Cliffs 
Facility  program  which  provides 
administrative  control  requirements  for 
locked  valves. 

Date  of  issuance:  January  5, 1993 

Effective  date:  January  5, 1993 


Amendment  Nos.:  178  and  155 

Facility  Operating  License  Nos.  DPR- 
53  and  DPR-69:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  28, 1992  (57  FR 
48812)  The  Commission's  related 
evaluation  of  these  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  5,  1993. No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland  20678. 

Baltimore  Gas  and  Electric  Company, 
Docket  Nos.  50-317  and  50-318,  Oib 
Nuclear  Power  Plant,  Unit  No*.  1  and 
2,  Calvert  County,  Maryland 

Date  of  application  for  amendments: 
September  1, 1992 

Brief  description  of  amendments:  The 
amendments  make  changes  to  Technical 
Specification  3.8.2.1  by  adding 
additional  requirements  to  the  Limiting 
Condition  for  Operation. 
Date  o/issuonce:  January  5, 1993 
Effective  date:  January  5,  1993 
Amendment  Nos.:  179  and  156 
Facility  Operating  License  Nos.  DPR- 
53  and  DFR-69:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  30.  1992  (57  FR 
45075)  The  Commission's  related 
evaluation  of  these  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  5. 1993.No  significant  hazards 
consideration  comments  received:  No 

Local  P  ililic  Document  Room 
location:  Calvert  County  Library,  Prince 
Frederick,  Maryland  20678. 

Carolina  Power  &  Light  Company, 
Docket  No.  50-261,  H.  B.  Robinson 
Steam  Electric  Plant,  Unit  No.  2, 
Darlington  County,  South  Carolina 

Date  of  application  for  amendment: 
July  9, 1990,  as  supplemented  January 
17,  and  December  28, 1992. 

Brief  description  of  amendment:  The 
amendment  provides  consistency  with 
the  overtime  work  limits  promulgated 
by  Generic  Letter  82-12  and  also 
renumbers  subsequent  items  within 
Technical  Specification  6.2.3. 

Date  of  issuance:  December  30,  1992 

Effective  date:  December  30, 1992 

Amendment  No. ;  1 44 

Facility  Operating  License  No.  DPR- 
23.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  8.  1990  (55  FR  32324) 
The  January  17,  and  December  28,  1992. 
letters  provided  clarifying  information 
that  did  not  change  the  initial 
determination  cf  no  significant  hazards 
consideration  as  published  in  the 
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FEDERAL  REGISTER.The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  30. 1992.No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library, 
Home  and  Fifth  Avenues.  Hartsville. 
South  Carolina  29535 

The  Qeveland  Electric  Illuminating 
Company,  Centerior  Service  Company, 
Duquesne  Light  Company,  Ohio  Edison 
Company,  Pennsylvania  Power 
Company,  Toledo  Edison  Company, 
Docket  No.  50>440,  Perry  Nuclear 
Power  Plant,  Unit  No.  1,  Lake  County, 
Ohio 

Date  of  application  for  amendment: 
September  14, 1990,  revised  and 
supplemented  March  15, 1991  and 
December  20, 1991. 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  (TS)  to  reflect  changes  in 
reactor  vessel  pressure/temperature 
limits  in  accordance  with  Generic  Letter 
88-11.  The  amendment  also  deleted. 
Table  4.4.6.1.3-1.  "Reactor  Vessel 
Material  Surveillance  Program  - 
Withdrawal  Schedule,"  from  the  TS  and 
relocated  it  to  the  Updated  Safety 
Analysis  Report. 

Date  of  issuance:  December  18, 1992 

Effective  date:  December  18, 1992 

Amendment  No.:  45 

Facility  Operating  License  No.  NPF- 
58.  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  24. 1991  (56  FR  33961) 
The  Commission's  related  evaluation  of 
the  amendment  and  final  determination 
of  no  significant  hazards  consideration 
are  contained  in  a  Safety  Evaluation 
dated  December  18, 1992.No  significant 
hazards  consideration  comments 
received:  Yes.Petitioners,  Ohio  Citizens 
for  Responsible  Energy  (OCRE)  and 
Susan  L.  Hiatt,  requested  a  hearing  in 
response  to  the  July  24. 1991.  notice  of 
opportunity  for  hearing.  In  their  request 
for  hearing,  the  petitioners  stated  their 
agreement  with  the  Staff's  "no 
significant  hazards"  finding  and  agreed 
that  the  amendment  was  merely  an 
administrative  matter.  By  Memorandum 
and  Order  dated  March  18, 1992,  the 
Atomic  Safety  and  Licensing  Board 
(ASLB)  denied  the  petition  to  intervene 
and  request  for  a  hearing  after  it  ruled 
that  the  petitioners  had  failed  to 
establish  standing  to  intervene  in  this 
license  amendment  proceeding.  On 
April  2. 1992,  the  petitioners  filed  a 
Notice  of  Appeal  to  the  ASLB  decision 
that  is  awaiting  NRC  resolution. 


Local  Public  Document  Room 
location:  Perry  Public  Library.  3753 
Main  Street,  Perry,  Ohio  44081 

Duke  Power  Company,  Docket  Nos.  50- 
269, 50-270,  and  50-287,  Oconee 
Nuclear  Station,  Units  1, 2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  application  of  amendments: 
July  13, 1992,  as  supplemented 
December  1. 1992 

Brief  description  of  amendments:  The 
amendments  delete  cycle-dependent 
core  operating  limits  from  the  Technical 
Specifications  to  allow  10  CFR  50.59 
reviews  for  ^iture  core  reloads  for  all 
Oconee  units.  These  limits  will  be 
relocated  in  the  Core  Operating  Limits 
Report  in  accordance  with  the  guidance 
provided  in  Generic  Letter  88-16. 
Date  of  issuance:  January  5, 1993 
Effective  date:  January  5, 1993 
Amendment  Nos.:  197, 197,  and  194 
Facility  Operating  License  Nos.  DPR- 
38.  DPR-47.  and  DPR-55:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  2,  1992  (57  FR 
40210)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  5, 1993. No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Oconee  County  Library.  501 
West  South  Broad  Street,  Walhalla, 
South  Carolina  2%91 

Duquesne  Light  Company,  Docket  No. 
50-334,  Beaver  Valley  Power  Station 
Unit  No.  1,  Shippingport,  Pennsylvania 

Dafe  of  amendment  request:  August 
18, 1992,  as  supplemented  by  letter 
dated  September  2, 1992. 

Description  of  amendment  request: 
The  amendment  adds  License  Condition 
2.C(9)  which  provides  for  a  limited 
extension  of  the  performance  interval 
for  certain  surveillance  tests  that  are 
conducted  during  a  refueling  outage. 

Date  of  issuance:  December  31, 1992 

Effective  date:  December  31, 1992 

Amendment  No.:  168 

Facility  Operating  License  No.  DPR- 
66. 

Amendment  added  License  Condition 
2.C(9). 

Date  of  initial  notice  in  Federal 
Register  October  14, 1992  (57  FR 
47128).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  31, 1992.  No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  B.  F.  Jones  Memorial  Library. 
663  Franklin  Avenue,  Aliquippa, 
Pennsylvania  15001. 


Entergy  Operations,  Inc.,  System 
Energy  Resources,  Inc.,  South 
Mississippi  Electric  Power  Association, 
and  Mississippi  Power  ft  Light 
Company,  Docket  No.  50-416,  Grand 
Gulf  Nuclear  Station,  Unit  1,  Qaibome 
County,  Mississippi 

Date  of  application  for  amendment: 
August  19, 1992  as  supplemented 
December  3, 1992 

Brief  description  of  amendment:  The 
amendment  modifies  TS  4.0.5, 
Applicability,  and  TS  3/4.4.3,  Reactor 
Coolant  System  (RCS)  Leakage.  The 
amendment  modifies  the  TS  regarding 
the  licensee's  inservice  inspection  (ISI) 
program  to  include  a  statement  of 
compliance  with  the  NRC  staffs 
position  on  schedule,  methods, 
personnel,  and  sample  expansion  given 
in  GL  88-01  and  revises  the  RCS  leakage 
monitoring  requirements. 

Date  of  issuance:  December  23. 1992 

Effective  date:  December  23. 1992 

Amendment  No:  104 

Facility  Operating  license  No.  NPF- 
29.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  2. 1992  (57  FR 
40212)  The  additional  information 
contained  in  the  supplemental  letter 
dated  December  3. 1992,  was  clarifying 
in  nature  and  thus,  within  the  scope  of 
the  initial  notice  and  did  not  affect  the 
staffs  proposed  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  December  23. 1992.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Judge  George  W.  Armstrong 
Library.  Post  Office  Box  1406,  S. 
Commerce  at  Washington,  Natchez, 
Mississippi  39120. 

Entergy  Operaticms,  Inc.,  Docket  No. 
50-382,  Waterfbrd  Steam  Electric 
Station.  Unit  3,  St.  Charles  Parish. 
Louisiana 

Date  of  amendment  request:  October 
21, 1992 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  by  reducing  the  steam 
pressure  requirements  for  surveillance 
testing  of  the  turbine-driven  emergency 
fieedwater  pump. 

Dafe  of  issuance:  January  6, 1993 

Effective  date:  January  6, 1993 

Amendment  No.:  80 

Facility  Operating  License  No.  NPF- 
38.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  25, 1992  (57  FR 
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55579)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  6, 1993.No  significant  hazards 
consideration  comments  received:  No. 

Lucal  Public  Document  Boom 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  Louisiana  70122. 

Florida  Power  and  Light  Qunpany,  et 
al..  Docket  Nos.  50-335  and  50-389,  SL 
Lucie  Plant,  Unit  Nos.  1  and  2,  St.  Lucie 
County,  Florida 

Date  of  application  for  amendments: 
August  21, 1992 

Brief  description  of  amendments: 
These  amendments  make  administrative 
changes  to  the  St.  Lucie  Unit  1  and  Unit 
2  Technical  Specifications  and  achieve 
consistency  throughout  the  Technical 
Specifications  by  removing  outdated 
material,  making  minor  text  changes, 
and  correcting  errors. 

Date  of  issuance:  December  24, 1992 

Effective  date:  December  24, 1992 

Amendment  Nos.:  118,  60 

Facility  Operating  License  Nos.  DPR- 
67  and  NPF-16;  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  October  14. 1992  (57  FR 
47130)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  24. 1992.No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  bidian  River  Junior  College 
Ubraiy,  3209  Virginia  Avenue,  Fort 
Pierce.  Florida  34954-9003 

Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No.  50- 
461,  Clinton  Power  Station,  Unit  No.  1, 
DeWitt  County,  Illinois 

Date  of  application  for  amendment: 
February  7, 1992 

Description  of  amendment  request: 
The  amendment  deleted  from  Technical 
Specifications  (TSs),  numerous 
component  lists  as  recommended  in 
NRC  Generic  Letter  (GL)  91-08, 
"Removal  of  Component  Lists  from 
Technical  Specifications,"  and  the 
reactor  vessel  specimen  withdrawal 
schedule  as  recommended  in  GL  91-01, 
"Removal  of  the  Schedule  for  the 
Withdrawal  of  Reactor  Vessel  Material 
Specimens  from  Technical 
Specifications."  Proposed  TSs  and 
Bases  changes  regarding  primary 
containment  and  drywell  average  air 
temperature  are  not  included  in  this 
amendment  and  will  be  handled  as  a 
separate  request. 

Date  of  issuance:  December  24, 1992 

Effective  date:  hnmediately.  to  be 
implemented  within  60  days 


Amendment  No.:  68 

Facility  Operating  License  No.  NPF- 
62.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register.  September  2, 1992  (57  FR 
40214)  the  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  24. 1992.No  significant 
hazards  ccmsideration  comments 
received:  No 

Local  Public  Document  Boom 
location:  The  Vespasian  Warner  PubUc 
Library,  120  West  Johnson  Street, 
Clinton,  Illinois  61727. 

Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50-309,  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
Maine 

Date  of  application  for  amendment: 
August  31, 1992 

Brief  description  of  amendment:  This 
amendment  makes  two  corrections  to 
the  core  operating  limits  presented  in 
Technical  Specification  5.14.1. 
Specifically,  item  5.14.1.C  is  deleted  and 
item  5.14.1.i  is  changed  to  specify  that 
the  excore  symmetric  offset  hmits  apply 
with  the  incore  monitors  operable. 

Date  of  issuance:  Decemoer  29, 1992 

Effective  date:  December  29, 1992 

Amendment  No.:  135 

Facility  Operating  License  No.  DPR- 
36:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  25, 1992  (57  FR 
55582)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  29, 1992No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Boom 
location:  Wiscasset  Public  Library,  High 
Street,  P.O.  Box  367,  Wiscasset,  Maine 
04578. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station  Unit  No.  1,  Oswego 
County,  New  York 

Date  of  application  for  amendment: 
October  28, 1992 

Brief  description  of  amendment:  Tha 
amendment  revises  Technical 
Specification  (TS)  6.2.2.f  and  TS  Table 
6.2-1  to  be  consistent  with  ciurent  NRC 
requirements  regarding  supervision  and 
performance  of  core  alterations.  The 
amendment  requires  that  all  core 
alterations  be  performed  by  quahfied 
personnel  and  be  supervised  by  a  Senior 
Reactor  Operator  or  by  a  Senior  Reactor 
Operator  Limited  to  Fuel  Handling. 

Date  of  issuance:  January  5, 1993 

Effective  date:  January  5, 1993 


Amendment  No.:  137 

Facility  Operating  License  No.  DPR- 
63:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  25, 1992.  (57  FR 
55583)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  5,  1993. No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego.  New 
York  13126. 

Public  Service  Electric  k  Gas  Company, 
Docket  Nos.  50-272  and  50-311.  Salem 
Nuclear  Generating  Station,  Unit  Noa.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
August  14, 1992 

Brief  description  of  amendments:  The 
amendments  changed  the  Technical 
Specifications  to  provide  consistency 
and  ensure  technical  accuracy  between 
Salem,  Units  1  and  2,  allow  entry  into 
Mode  1  with  one  main  feedwater  pump 
out-of-service,  and  delete  all  reference 
to  three  and  four  loop  operation  and 
require  the  unit  to  be  taken  to  one  nuMie 
below  the  mode  of  applicability  instead 
of  two. 
Date  of  issuance:  January  5,  1993 
Effective  date:  January  5, 1993 
Amendment  Nos.  138  and  116 
Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75.  These  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  September  30, 1992  (57  FR 
45087)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  5, 1993.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway.  Salem,  New  Jersey 
08079 

Public  Service  Electric  ft  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
August  2. 1991,  and  supplement  dated 
September  30. 1992 

Brief  description  of  amendments: 
These  amendments  revise  the  fire 
protection  license  condition  and 
relocate  the  fire  protection  technical 
specifications  to  plant  procedures  and 
to  the  Updated  Final  Safety  Analysis 
Report  in  accordance  with  the  guidance 
provided  in  Generic  Letters  86-10  and 
88-12. 

Date  of  issuance:  January  5, 1993 
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Effective  date:  January  5, 1993 

Amendment  Nos.  139  and  117 

Facility  Operating  License  Nos.  DPR- 
70  and  0PR-7S.  These  amendments 
revised  the  Technical  Specifications  and 
License. 

Date  of  initial  notice  in  Federal 
Register  April  1,  1992  (57  FR  11116) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  January  5, 1993.No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  New  Jersey 
08079 

Rochester  Gas  and  Electric 
Corporation,  Docket  No.  50-244,  R.  E. 
Ginna  Nuclear  Power  Plant,  Wajme 
County,  New  York 

Date  of  application  for  amendment: 
June  22, 1992 

Brief  description  of  amendment:  The 
proposed  amendment  would  change 
Technical  Specifications  by  removing 
the  schedule  for  the  Withdrawal  of 
Reactor  Vessel  Material  Specimens  from 
Technical  Specification  Surveillance 
Requirement  4.3.1  in  accordance  with 
the  guidance  described  in  Generic  Letter 
(GL)  91-01.  "Removal  of  the  schedule 
for  the  Withdrawal  of  Reactor  Vessel 
Material  Specimens  from  Technical 
Specification."  Further,  Technical 
Specification  4.3.1.2  will  be  deleted 
since  this  specification  is  implicitly 
described  in  the  proposed  specification 
4.3.1.1.  hi  addition.  RG&E  shall 
maintain  the  Commission's  approved 
version  of  the  specimen  withdrawal 
schedule  in  the  Updated  Final  Safety 
Analysis  Report  (USFAR).  The  addition 
of  this  schedule  will  be  in  the  next 
revision  of  the  USFAR  in  accordance  to 
10  CFR  50.71(e). 

Date  of  issuance:  December  29. 1992 

Effective  date:  December  29, 1992 

Amendment  No.:  50 

Facility  Operating  License  No.  DPR- 
18:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  25.  1992  (57  FR 
55589)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  29. 1992No  significant 
hazards  consideration  comments 
received:  No 

Local  Public  Document  Room 
location:  Rochester  PubUc  Library,  115 
South  Avenue,  Rochester,  New  Ycuk 
14610. 


Southern  California  Edison  Company, 
et  al.,  Docket  No.  50-206,  San  Onofre 
Nuclear  Generating  Station,  Unit  No.  1, 
San  Diego  County,  California 

Date  of  application  for  amendment: 
October  29,  1992 

Brief  description  of  amendment:  The 
amendment  deletes  diesel  generator 
automatic  start  capability  requirements 
in  Modes  5  and  6  bom  the  San  Onofre, 
Unit  1  Technical  Specification. 

Ekite  of  issuance:  December  29. 1992 

Effective  date:  December  29, 1992 

Amendment  No.:  152 

Facility  Operating  License  No.  DPR- 
13:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  25. 1992(57  FR 
55591)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
December  29.  1992. No  significant 
hazards  consideration  comments 
received:  No. 

Local  Public  Document  Room 
location:  Main  Library.  University  of 
Cahfomia.  P.  O.  Box  19557.  Irvine, 
Cahfomia  92713 

Union  Electric  Company,  Docket  No. 
50-483.  Callaway  Plant,  Unit  1, 
Callaway  County,  Missouri 

Date  of  application  for  amendment: 
December  18.  1991 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  Section  4.4.9.1.2.  Figures 
3.4-2.  3.4-3.  and  3.4-4.  Tables  4.4-5  and 
B  3/4.4-1  and  associated  Bases  for 
Reactor  Coolant  System  Pressure/ 
Temperature  Limits  by  modifying  plant 
heatup  and  cooldown  curves  and  the 
maximum  allowable  PORV  setpoint 
curve  for  cold  overpressure  protection. 

Date  of  issuance:  December  24. 1992 

Effective  date:  December  24, 1992 

Amendment  No.:  76 

Facility  Operating  License  No.  NPF- 
30.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Ragistor  June  24. 1992  (57  FR  28206) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safsty 
Evaluation  dated  December  24. 1992.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Callaway  Coimty  Public 
Library.  710  Court  Street,  Fulton. 
Missouri  65251. 

Dated  tt  Rockville.  Maryland,  this  12th  day 
of  January  1993. 


For  the  Nuclear  Regulatory  Commission 
Jack  W.  Roe. 

Director,  Division  of  Reactor  Pwjects-III/IV/ 
VOffice  of  Nuclear  Reactor  Regulation 

[Doc.  93-1151  Filed  1-19-93;  8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Financial  Accounting  Principles  and 
Standards 

AGENCY:  Office  of  Management  and 
Budget. 

ACTION:  Proposed  New  0MB  Circular. 

SUMMARY:  Proposed  new  Office  of 
Management  and  Budget  (0MB) 
Circular,  "Financial  Accounting 
Principles  and  Standards."  which 
establishes  the  policies  and  procedures 
for  approving  and  publishing  financial 
accounting  principles  and  standards. 
DATES:  Comments  on  this  proposal  must 
be  in  writing  and  must  be  received  by 
February  22.  1993. 
ADDRESSES:  Financial  Standards  and 
Reporting  Branch.  Office  of  Federal 
Financial  Management.  Office  of 
Management  and  Budget,  room  10235, 
New  Executive  Office  Building, 
Washington.  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Arisumi,  Financial  Standards 
and  Reporting  Branch.  Office  of  Federal 
Financial  Management.  (202)  395-3993. 
SUPPLEMENTARY  INFORMATION:  0MB  will 
issue  Statements  of  Federal  Financial 
Accounting  Standards  (SFFAS).  This 
notice  describes  the  process  0MB  will 
use  and  specifies  that  the  SFFAS  shall 
be  considered  generally  accepted 
accounting  principles  for  Federal 
agencies. 

Jack  Arthur, 

Assistant  Director  for  Administration. 

Circular  A-xxx 

To  the  Heads  of  Executive  Departments 
and  Agencies 

SUBJECT:  Financial  Accounting 
Principles  and  Standards 

1.  Ptirpose.  This  Qrcular  establishes 
the  policies  and  procedures  for 
approving  and  publishing  financial 
accounting  principles  and  standards.  It 
also  establishes  the  poUdes  to  be 
followed  by  Executive  Branch  agencies 
and  OMB  in  seeking  and  providihig 
interpretations  and  other  advice  related 
to  the  standards. 

2.  Background.  The  Secrotaiy  of  the 
Treasury,  the  Director  of  the  Office  of 


Management  and  Budget  (0MB),  and 
the  Comptroller  General  of  the  United 
States  ("the  Principals")  established  the 
Federal  Accounting  Standards  Advisory 
Board  (FASAB)  in  October  1990  by  a 
memorandum  of  understanding  (MOU). 
The  role  of  FASAB  is  to  deliberate  upon 
and  make  recommendations  to  the 
Principals  on  accounting  principles  and 
standards  for  the  Federal  Government 
and  its  agencies.  The  MOU  states  that  if 
the  Principals  agree  with  the 
recommendations,  the  Comptroller 
General  and  the  Director  of  OMB  will 
publish  the  accounting  principles  and 
standards. 

3.  Coverage.  The  provisions  of  this 
Circular  apply  to  all  Executive  Branch 
departments  and  agencies. 

4.  Definitions.  As  used  in  this 
Circular: 

a.  Executive  agency  ("agency")  means 
any  executive  branch  department, 
independent  commission,  board, 
bureau,  office,  agency,  or  other 
establishment  of  the  Federal 
Government,  including  independent 
regulatory  commissions  and  boards.  It 
does  not  include  federally-owned  or 
controlled  corporations  that  are 
preparing  financial  statements  in 
accordance  with  generally  accepted 
accounting  principles  promulgated  by 
the  Financial  Accounting  Standards 
Board,  or  the  legislative  or  judicial 
branches  of  the  Federal  Government. 

b.  Accounting  standards  are  those 
conventions,  rules,  and  procedures 
necessary  to  define  acceptable 
accounting  practice  at  a  particular  time. 
Accounting  standards  include  not  only 
broad  guidelines  of  general  application 
but  also  detailed  practices  and 
procedures. 

c.  Interpretation  of  Federal  Financial 
Accounting  Standards  is  a  document  of 
narrow  scope  that  provides 
clarifications  of  original  meaning, 
additional  definitions,  or  other  guidance 
pertaining  to  an  existing  Statement  of 
Federal  Financial  Accounting  Standards 
(SFFAS). 

5.  Policy. 

a.  FASAB  Recommendations.  The 
Director  of  OMB  will  review  each 
statement  of  accounting  principles, 
standards,  or  concepts  recommended  by 
FASAB  and  decide  upon  the 
appropriateness  of  the  statement  and  its 
desirability  for  the  Federal  Government. 
If  the  recommended  statement,  or  any 
other  statement,  is  agreed  to  by  the 
Director,  the  Secretary  of  the  Treasury, 
and  the  Comptroller  General,  the 
Director  will  issue  a  SFFAS,  signed  by 
the  Director.  Each  SFFAS.  or  a  notice  of 
its  availability,  will  be  published  in  the 
Federal  Register  and  distributed 
throughout  the  Federal  Government. 


b.  Status  of  the  SFFASs.  SFFASs  shall 
be  considered  generally  accepted 
accounting  principles  (GAAP)  for 
Federal  agencies.  Agencies  shall  apply 
the  SFFASs  in  preparing  financial 
statements  in  accordance  with  the 
requirements  of  the  Chief  Financial 
Officers  Act  of  1990.  Auditors  shall 
consider  SFFASs  as  authoritative 
references  when  auditing  financial 
statements. 

c.  Interpretations  of  the  SFFASs. 
Agencies  and  individuals  desiring 
guidance  relative  to  the  standards  shall 
request  such  guidance  from  OMB,  to  the 
attention  of  the  Office  of  Federal 
Financial  Management.  OMB  will 
respond  to  the  request  by  providing 
technical  assistance,  unless  it  decides 
that  the  response  should  be  an 
Interpretation  of  Federal  Financial 
Accounting  Standards.  In  that  event, 
OMB  will  provide  written  copies  of  the 
request  to  the  Comptroller  General  and 
the  Secretary  of  the  Treasury;  examine, 
as  appropriate,  applicable  literature  and 
consult  with  knowledgeable  persons; 
draft  an  Interpretation  of  Federal 
Financial  Accounting  Standards; 
consistent  with  the  intent  of  the  MOU, 
obtain  the  consensus  of  Treasurj'  and 
GAO  on  the  interpretation;  and  publish 
the  Interpretation  of  Federal  Financial 
Accounting  Standards. 

Interpretations  of  Federal  Financial 
Accounting  Standards  will  be  signed  by 
the  Director  or  Deputy  Director  for 
Management,  acting  in  the  capacity  of 
chief  official  responsible  for  financial 
management  in  the  United  States 
Government.  Also,  the  Comptroller 
General  and  Secretary  of  the  Treasury 
may  publish  a  response. 

d.  Applicability  to  Budget  Execution. 
The  SFFASs  shall  have  no  affect  on  the 
manner  in  which  agencies  budget  for, 
monitor  and  control  the  expenditure  of 
budgetary  resources.  Those 
requirements  are  defined  in  OMB 
Circulars  A-11  and  A-34  and  other 
OMB  documents. 

e.  Other  Directives.  OMB  may,  from 
time  to  time,  issue  other  instructions  to 
the  agencies  regarding  accounting  and/ 
or  financial  reporting.  (^ 

6.  Inquiries.  For  information 
concerning  this  Circular,  contact  the 
Financial  Standards  and  Reporting 
Branch,  OFFM,  telephone  202-395- 
3993. 

Richard  Darman, 
Director. 

[PR  Doc.  93-1247  Filed  1-19-93;  8:45  ami 
BILUNC  COOC  3t10-01-F 


THE  PRESIDENTIAL  COMMISSION  ON 
THE  ASSIGNMENT  OF  WOMEN  IN  THE 
ARMED  FORCES 

Notice  of  Meeting 

Summary:  The  Presidential 
Commission  on  the  Assignment  of 
Women  in  the  Armed  Forces  will  hold 
its  final  meeting  on  Wednesday,  January 
27th.  The  Chairman  and  several 
Commissioners  will  be  briefed  by  staff 
on  significant  facts  and  highlights  that 
were  examined  throughout  the  months 
of  testimony. 

Location:  Presidential  Commission  on 
the  Assignment  of  Women  in  the  Armed 
Forces,  1001  Pennsylvania  Avenue  NW., 
suite  275  North,  Washington,  DC,  (202) 
376-6905,  room:  Main  Conference 
Room. 

Dates:  Wednesday,  January  27th,  1 
p.m.-5  p.m..  General  Meeting,  Contact: 
Magee  Whelan  or  Kevin  Kirk,  (202)  376- 
6905. 

Status:  Open  to  public. 

The  Presidential  Commission  on  the 
Assignment  of  Women  in  the  Armed 
Forces  was  established  by  Congress  in 
the  National  Defense  Authorization  Act 
of  1992  (Pub.  L.  102-190).  The  15- 
member  Commission  assessed  the  laws 
and  policies  governing  the  assignment 
of  women  in  the  military  and  made 
recommendations  on  such  matters  to  the 
President  November  15,  1992.  Copies  of 
the  final  report  are  now  available  by 
writing  to  the  Commission  at  the  above 
address. 
W.S.  OfT. 
Staff  Director 
jFR  Doc.  93-1325  Filed  1-19-93;  8:45  am) 
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RAILROAD  RETIREMENT  BOARD 

1993  Railroad  Experience  Rating 
Proclamation 

AGENCY:  Railroad  Retirement  Board. 
ACTION:  Notice. 

SUMMARY:  The  Railroad  Retirement 
Board  is  required  by  paragraph  (1)  of 
section  8(c)  of  the  Railroad 
Unemployment  Insurance  Act  (ACT)  (45 
U.S.C.  358(c)(1)),  as  amended  by  Public 
Law  100-647,  to  proclaim  by  October  15 
of  each  year  certain  system-wide  factors 
used  in  calculating  experience-based 
employer  contribution  rates  for  the 
following  year.  The  Board  is  further 
required  by  section  8(c)  of  the  Act  to 
publish  the  amounts  so  determined  and 
proclaimed.  Pursuant  to  section  8(c)  the 
Board  gives  notice  of  the  following 
system-wide  factors  used  in  the 
computation  of  individual  employer 
contribution  rates  for  1993: 
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(1)  The  balance  to  the  credit  of  the 
Railroad  Unemployment  Insurance  Act 
(RUl)  Account,  as  of  Jime  30, 1992.  it 
$395,527,634.73; 

(2)  The  balance  of  any  new  loans  to 
the  account,  including  accrued  interest, 
is  zero: 

(3)  The  system  compensation  base  is 
$2,742,248,385.35; 

(4)  The  system  unallocated  charge 
balance  is  -$102,831,381.08 

(5)  The  pooled  credit  ratio  is  0.0531; 

(6)  The  pooled  charge  ratio  is  zero: 

(7)  The  surcharge  rate  is  zero. 
OATES:  The  balance  in  notice  (1)  and  the 
determinations  made  in  notices  (3) 
through  (7)  are  based  on  data  as  of  June 
30,  1992.  The  balance  in- notice  (2)  is 
based  on  data  as  of  September  30, 1992. 
The  determinations  made  in  notices  (5) 
through  (7)  apply  to  the  calculation, 
under  section  8fa)(l)(C)  of  the  Act.  of 
employer  contribution  rates  for  1993. 
ADDRESSES:  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago,  Illinois  60611. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  E.  Helmling,  Chief  of  Experience 
Rating.  Bureau  of  Unemployment  and 
Sickness  Insurance,  Railroad  Retirement 
Board,  844  Rush  Street,  Chicago,  Illinois 
60611,  telephone  (312)  751-4567,  (FTS) 
386-4567. 

Dated:  January  12, 1993. 
By  Authority  of  Uie  Board. 
Beatrice  Ezerski, 

Secretary  to  the  Board. 

|FR  Doc.  93-1278  Filed  1-19-93:  8:45  ami 

BILUNC  CODE  7906-01 -M 


SMALL  BUSINESS  ADMINISTRATIOfJ 
[LicenM  No.  0^05-0157] 

Shared  Ventures^  Inc.;  Notice  of 
Surrender  of  License 

Notice  is  hereby  given  that  Shared 
Ventures.  Inc.,  6550  York  Avenue 
South,  Edina,  Minnesota  55435  has 
surrendered  its  license  to  operate  as  a 
small  business  investment  company 
under  the  Small  Business  Investment 
Act  of  1958.  as  amended  (the  Act). 
Shared  Ventures,  Inc.  was  licensed  by 
the  Small  Business  Administration  on 
September  18, 1981. 

Under  the  authority  vested  by  the  Act 
a!hd  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
was  accepted  on  this  date,  and 
accordingly,  all  rights,  privileges,  and 
franchise  derived  therefrom  have  been 
terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 


Dated:  December  29, 1902. 
Wayne  S.  Foren. 

Associate  Administrator  for  Iiwestment. 
|FR  Doc  93-1252  Filed  1-19-93;  8:45  am) 

WLUNO  CODE  MW-«1-M 

Los  Angeles  District  Advisory  Council; 
PulHic  MeeUng 

The  U.S.  Small  Business 
Administration  Los  Angeles  District 
Advisory  Council  will  hold  a  public 
meeting  at  11  a.m.  on  Thursday,  January 
28, 1993,  at  the  Small  Business 
Development  Center,  363  South  Park 
Avenue,  suite  100,  Pomona,  California, 
to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
otherspresent. 

For  nirther  information,  write  or  call 
Mr.  Michael  A.  Lee.  District  Director, 
U.S.  Small  Business  Administration, 
330  N.  Brand  Blvd..  suite  1200, 
Glendale.  California  91203,  (213)  894- 
2977. 

Dated:  January  12, 1993. 
Caroline  J.  Beeson, 

Assistant  Administrator,  Office  of  Advisory 

Councils 

IFR  Doc.  93-1253  Filed  1-19-93;  8:45  am) 

BILUNG  COOE  a02S-01-M 


Newark  District  Advisory  Council; 
Public  IMeeting 

The  U.S.  Small  Business 
Administration  Newark  District 
Advisory  Council  will  hold  a  public 
meeting  at  9  a.m.  on  Tuesday,  January 
19, 1993  at  the  New  Jersey  Business  & 
Industry  Association,  102  West  State 
Street,  Trenton,  New  Jersey,  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Mr.  Stanley  H.  Salt.  District  Director, 
U.S.  Small  Business  Administration,  60 
Park  Place,  Newark,  New  Jersey  07102, 
(201) 645-3580. 

Dated:  January  6, 1993. 
Caroline  |.  Beeson, 

Assistant  Administrator.  Office  of  Advisory 

Councils. 

IFR  Doc.  93-1255  Filed  1-19-93;  8:45  am] 

BILUNG  COOE  M2S-01-M 


San  Antonio  District  Advisory  Cour>cil; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  San  Antonio  District 
Advisory  Council  will  hold  a  public 
meeting  at  10  a.m.  on  Thursday, 


February  18, 1993  at  the  Sheraton  Fiesta 
Hotel,  37  NE.  Loop  410.  San  Antonio, 
Texas,  to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Mr.  Rodney  W.  Martin.  District  Director. 
U.S.  Small  Business  Administration. 
7400  Blanco  Road,  suite  200.  San 
Antonio,  Texas  78216-4300,  (210)  229- 
4530. 

Dated:  January  12. 1993. 
Caroline  I.  Beeson, 

Assistant  Administrator,  Office  of  Advisory 
Councils. 
IFR  Doc  93-1256  Filed  1-19-93;  8:45  am] 

BiUlNO  CODE  a02S-01-M 

Montpelier  District  Advisory  CoutKil; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Montpelier  Advisory 
Council  will  hold  a  public  meeting  at  10 
a.m.  on  Wednesday,  February  3. 1993.  at 
the  Vermont  Chamber  of  Commerce, 
Granger  Road,  Berlin,  Vermont,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  hirther  information,  write  or  call 
Mr.  Kenneth  A.  Silvia.  District  Director. 
U.S.  Small  Business  Administration, 
Federal  Building.  87  State  Street.  P.O. 
Box  605,  Montpelier,  Vermont  05601. 
(802) 828-4422. 

Dated  January  12, 1993. 
Caroline ).  Beeson, 

Assistant  Administrator.  Office  of  Advisory 

Councils 

IFR  Doc.  93-1254  Filed  1-19-93;  8:45  am] 

BILUNG  COOE  M»S-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
Filed  During  the  Week  Ended  January 
8,1993 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  the  date  of  filing. 

Docket  Number:  48590. 

Date  filed:  January  5, 1993. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC23  MV/P  0193  dated 
December  9, 1992.  Mail  Vote  607— 
Central  Africa  to  TC3. 

Proposed  Effective  Date:  January  15. 
1993. 

Docket  Number:  48594. 


Date  filed:  January  8, 1993. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Sufc/ert.TCl23  Reso/P  0105  dated 
November  13, 1992.  North/Mid/South 
Atlanta  Resos  r-1  to  t-26. 

Proposed  Effective  Date:  March  1 , 
1993. 

Docket  Number:  48595. 

Date  filed:  January  8, 1993. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  CACyReso/174  dated 
December  18, 1992.  Finally  Adopted 
Resolutions  R-1  To  R-5. 

Proposed  Effective  Date:  April  1, 
1993. 

Docket  Number:  48596. 

Date  filed:  January  8, 1993. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC2  Reso/P  1334  dated 
November  17, 1992.  Within  Africa 
passenger  resos  r-1  to  r-23. 

Proposed  Effective  Date:  April  1, 
1993. 

Docket  Number:  48597. 

Date  filed:  January  8, 1993. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  TC2  Reso/P  1332  dated 
November  17, 1992.  Middle  East-Africa 
passenger  resos  r-1  to  r-1 7. 

Proposed  Effective  Date:  April  1. 
1993. 

PhylUsT.Kaylor, 

Chief,  Documentary  Services  Division. 
|FR  Doc.  93-1244  Filed  1-19-93;  8:45  am) 

BtLUNOCOOE  4»10-e»-M 

Federal  Aviation  Administration 

Flight  Service  Station  at  Livingston, 
MT;  Closing 

Notice  is  hereby  given  that  on  or 
about  February  17, 1993,  the  flight 
service  station  at  Livingston,  Montana, 
will  be  closed.  Services  to  the  aviation 
public  formerly  provided  by  this  facility 
will  be  provided  by  the  automated  flight 
service  station  in  Great  Falls,  Montana. 
This  information  will  be  reflected  in  the 
FAA  Organization  Statement  the  next 
time  it  is  issued.  Section  313(a)  of 
Federal  Aviation  Act  of  1958,  as 
amended,  72  Stat.  752;  49  U.S.C.  App. 
1354(a). 

Issued  in  Seattle.  Washington,  on  January 
15. 1993. 

Frederick  M.  Isaac, 

Regional  Administrator,  Northwest  Mountain 
Region. 
[FR  Doc.  93-1317  Filed  1-19-93;  8:45  am] 

BILUNG  CODE  491»-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Environmental  Impact  Statement; 
Allegany  County,  MD 

AGENCIES:  Federal  Highway 
Administration  (FHWA),  DOT.  National 
Park  Service  (NPS),  DOI. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  and  NPS  are 
issuing  this  notice  to  advise  the  public 
that  an  Environmental  Impact  Statement 
and  section  4(f)  Evaluation  will  be 
prepared  for  a  proposed  roadway  and 
park  improvement  project  in  Allegany 
County,  MD. 

FOfl  FURTHER  INFORMATKM  CONTACT: 
Mr.  David  Lawton,  Planning,  Research, 
Environment  and  Safety  Engineer, 
Federal  Highway  Administration,  The 
Rotunda— suite  220,  711  West  40th 
Street,  Bahimore,  Maryland  21211  or 
Mr.  Jeff  Knoedler,  Regional  Liaison — 
Transportation  Planning,  National  Park 
Service-^National  Capital  Region,  1100 
Ohio  Avenue,  SW.,  Washington,  DC 
20242. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA  and  NPS,  in  cooperation  with 
the  U.S.  Army  Corps  of  Engineers  (COE) 
and  the  Maryland  State  Highway 
Administration,  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
and  section  4(f)  Evaluation  on  a 
proposal  to  construct  the  Canal  Parkway 
and  redevelop  the  C&O  Canal  National 
Historical  Park  in  Allegany  County, 
Maryland. 

The  proposed  improvements  would 
involve  the  construction  of  a  new 
roadway  between  MD  51  and  the  Wiley 
Ford  Bridge  for  a  distance  of  about  tvvo 
miles.  Improvements  to  the  existing 
Virginia  Avenue  railroad  underpass  and 
the  redevelopment  of  the  C&O  Canal 
National  Historical  Park,  from  Baltimore 
Street  to  Ford  Avenue,  are  also  being 
considered  as  alternatives. 

The  purpose  of  the  transportation 
improvements  are  to  provide  improved 
access  into  the  South  Cumberland  area. 
Currently  this  area  is  served  by  a  two- 
lane  underpass  of  the  CSX  Railroad 
(Virginia  Avenue  "Subway").  Due  to  the 
physical  constraints  of  the  existing 
intersection,  turning  movements  are 
difficult  for  trucks  traveling  into  South 
Cumberland. 

Further,  these  improvements  are 
considered  necessary  because  this  is  the 
only  access  from  1-68  and  Downtown 
Cumberland  to  South  Cumberland  and 
the  Cumberland  Regional  Airport.  Since 
it  is  a  restricted  width  access  point, 


emergency  services  could  be  interrupted 
due  to  traffic  congestion,  accidents, 
flooding  and  other  events  that  could 
cause  the  imderpass  to  be  closed. 

The  C&O  Canal  National  Historical 
Park  offers  visitors  the  opportxmity  to 
appreciate  the  setting  in  whidi  it  lies 
and  the  natural  and  human  history  that 
can  be  studied  along  its  way.  Visitors 
are  also  able  to  enjoy  the  recreational 
use  of  the  canal,  the  parklands  and  the 
adjacent  Potomac  River.  Improvements 
to  this  park  ere  considered  necessary  to 
enhance  the  opportimities  for  visitors  to 
experience  these  resources. 

The  alternatives  xmder  consideration 
include  (1)  taking  no  action,  (2) 
constructing  an  additional  two-lane 
underpass  along  Virginia  Avenue,  (3) 
constructing  an  interchange  with  MD  51 
and  building  a  two-lane  roadway  on 
new  location  located  west  of  Lexington 
Avenue  that  would  connect  into  Ford 
Avenue  near  its  intersection  with  River 
Avenue,  (4)  constructing  a  two-lane 
parkway  which  would  connect  to  Kffl 
51  near  Wineow  Street  and  extend  south 
along  the  abandoned  westernmost  CSX 
railroad  tracks  parallel  to  the  C&O  Canal 
(this  alignment  would  pass  west  of 
Queen  Street  and  connect  into  Ford 
Avenue  near  the  River  Avenue 
intersection),  (5)  redeveloping  the  C&O 
Canal  National  Historical  Park  from 
Baltimore  Street  to  the  Wiley  Ford 
Bridge. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  an 
interest  in  this  proposal.  A  pubUc 
hearing  will  be  held  in  the  fall  of  1993. 
Public  notice  will  be  given  of  the  time 
and  place  of  this  hearing. 

The  Draft  EIS  and  section  4(f) 
Evaluation  will  be  available  for  public 
and  agency  review  and  comment  prior 
to  the  public  hearing.  A  scoping  meeting 
for  this  project  was  held  in  February  of 
1988. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 

Comments  or  questions  concerning 
this  proposed  action  and  EIS  should  be 
directed  to  the  FHWA  or  NPS  at  the 
addresses  provided  above. 

(Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Research,  Planning  and 
Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  of  Federal  Programs  and 
activities  apply  to  this  program). 
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hsiied  on  January  13. 1993. 
A.  P.  Barrows. 

Division  Administrator.  Mar^and  Division. 
Federal  Higttway  Administration. 
Robert  St  antoa. 

Regional  Director.  National  Capital  Region. 
Natiortal  Park  Service. 
[FR  Doc  93-1230  FUed  1-19-93;  8:45  am] 
MLUNo  oooc  4aia^a>-M 


National  Higttway  Traffic  Safety 
Admlniatration 

Announcing  the  Second  Meeting  of  ttie 
Craehworttiineea  Sut>committee  of  the 
IMotor  Vehicle  Safety  Research 
Advisory  Committee 

AOBICY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
AcnON:  Meeting  announcement 

SUMMARY:  Thi5  notice  announces  the 
second  meeting  of  the  Crashworthiness 
Subcommittee  to  the  Motor  Vehicle 
Safety  Research  Advisory  Committee 
(MVSRAC).  The  MVSRAC  estabUshed 
this  subcommittee  at  the  April  1992 
meeting  to  examine  researdi  questions 
regarding  crashworthiness  of  vehicles 
under  10,000  pounds  GVW. 
DATES  ANO  TMES:  The  meeting  is 
scheduled  for  February  8. 1993,  from 
10:30  a.m.  to  4  p.m. 

AOOftESSES:  The  meeting  vtrill  be  held  in 
room  8236  of  the  U.S.  Department  of 
Transportation  Building,  which  is 
located  at  400  Seventh  Street  SW., 
Washington,  DC 

SUPPLEMENTARY  MFORMATION:  hi  May 
1987,  the  Motor  Vehicle  Safety  Research 
Advisory  Committee  was  established. 
The  purpose  of  the  Committee  is  to 
provide  an  independent  soiur^  of  ideas 
for  safety  research.  The  MVSRAC  will 
provide  information,  advice,  and 
recommendations  to  NHTSA  on  matters 
relating  to  motor  vehicle  safisty  research, 
and  provide  a  forum  for  the 
development,  consideration,  and 
communication  of  motor  vehicle  safety 
research,  as  set  forth  in  the  MVSRAC 
Charter. 

This  meeting  of  the  Crashworthiness 
Subcommittee  will  include 
presentations  on  NHTSA's  ongoing 
frontal  crash  testing  and  computer 
modeling  and  biomechanics  research 
using  finite  element  models. 

The  meeting  is  open  to  the  pubUc, 
and  participation  by  the  public  will  be 
determined  by  the  Subcommittee 
Chairman. 

A  public  reference  file  (Number  88- 
01 — Crashworthiness  Subcommittee) 
has  been  estabUshed  to  contain  the 
products  of  the  Subcommittee  and  will 
be  open  to  the  pubhc  during  the  hours 


of  9:30  a.m.  to  4  p.m.  at  the  Natiooal 
Highway  Traffic  Safety  Administration's 
Technical  Reference  Division  in  room 
5108  at  400  Seventh  Street  SW.. 
Washington,  DC  20590,  telephone:  (202) 
366-2768. 

FOR  FURTHER  MFORMATION  COffTACT: 
Rita  Gibbons,  Office  of  Research  and 
Development,  400  Seventh  Street  SW.. 
Room  6206.  Washington,  DC  20590, 
telephone:  (202)  366-4862. 
Issued  on  January  14, 1993. 
Ralph  |.  Hitchcock, 

Chairman.  Crashworthiness  Subcommittee. 
Motor  Vehicle  Safety  Research  Advisory 
CommittBe. 
[FR  Doc  93-1338  Filed  1-19-93;  8:45  am] 

aiLUNQ  COOC  4t1«-a>-H 


DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  SidMnitted  to  OMB  for 
Review 

Dated:  January  13, 1993. 

The  Departmfflit  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  hsted 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Aimex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

U.S.  Customs  Service 

OMB  Number:  1515-0127. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Application  for  Bonding  of 
Smelting  and  Rehning  Warehouses. 

Description:  A  manufacturer  engaged 
in  smelting  or  refining  of  metalbearing 
materials  shall  submit  an  appUcation  for 
the  bending  of  the  plant  to  the  district 
director,  giving  the  location  of  the  plant 
and  the  nature  of  the  worlc  to  be 
performed. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  6. 

Estimated  Burden  Hours  Per 
Respondent:  18  hours. 

Frequency  of  Responses:  Other  (One- 
time application). 

Estimated  Total  Reporting  Burden: 
576  hours. 

Qeamnce  Officer:  Ralph  Meyer,  (202) 
927-1552.  U.S.  Customs  Service. 


Paperwork  Management  Branch,  Room 
6316, 1301  Constitution  Avenue,  NW.. 
Washington,  DC  20229. 

OMB  Reviewer  Milo  Sunderhauf, 
(202)  395-6880.  Office  of  Management 
and  Budget,  Room  3001,  New  Executive 
Office  Building.  Washington,  DC  20503. 
Lois  K.  HoUand. 

Departmental  ReporU,  Uanagement  Officer. 
[FR  Doc.  93-1316  Filed  1-19-93:  8:45  am] 
oooc 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

Dated:  January  13, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Gaarance 
Officer  Usted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasiuy  Annex, 
1500  Pennsylvania  Avenue,  NW.. 
Washington,  DC  20220. 

Internal  Rerenue  Serrice 

OMB  Number:  1545-0845. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Regulations  Under  Tax 
Conventions — France  (part  514). 

Description:  This  information  is 
needed  to  secvire  for  individuals  and 
businesses  the  benefits  to  which  they 
are  entitled  under  the  tax  convention 
and  to  fociUtate  the  administration  and 
enforcement  of  the  tax  laws  of  the 
United  States. 

Respondents:  Individuals  or 
households,  Businesses  or  other-profit. 

Estimated  Number  of  Respondents: 
200. 

Estimated  Burden  Hours  Per 
Respondeat:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  50 
hours. 

OMB  Number:  1545-1 138. 

Regulation  ID  Number:  INTL-955-66 
Final  (T.D.  8350). 

Type  of  Review:  Extension. 

Title:  Requirements  For  Investments 
to  Qualify  Under  section  936(d)(4)  as 
Investments  in  QuaUfied  Caribbean 
Basis  Countries. 

Description:  The  collection  of 
information  is  required  by  the  Internal 
Revenue  Service  to  verify  that  an 


investment  qualifies  under  Intemai 
Revenue  Code  (IRC)  section  936td)(4). 
The  rccontiiaepws  will  be  posMMion 
carpcHrati(Mis,  oertain  financial 
inctilutions  located  in  Puerto  Rico,  sad 
bonoMrers  of  fundt  covered  by  this 
regulation. 

Respondents:  Busineases  or  other- 
profit 

Estimated  Number  of  Respoadeats: 
50. 

Estiatated  Burden  Hours  Per 
Respondeat:  30  hours. 

Frequency  of  Response:  Other. 

Estimated  Total  Reporting  Burden: 
1,500  hours. 

Clearance  Officer:  Gorrick  Shear, 
(202)  €22-3869,  Internal  Revenue 
Service,  Room  5571, 1111  Constitution 
Avenue,  NW.,  Washington.  DC  20224. 

0MB  Reviewer:  Milo  Undarhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washingtoo.  DC  20503. 
Lois  K.  w«ill««w<, 

DepaiUneataJ  Reports,  Manageinent  Officer 
[FR  Doc.  93-1318  Filed  1-19-93;  8;4S  am) 

BtLUNQ  COOE  mO-«1-« 


Public  tnformatton  Coli«ction 
Rsqdrements  Submitted  to  OMB  for 
Review 

Dated:  )anuary  13, 1993. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
subiiassion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comnients  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treanuy  Annex, 
1500  Pennsylvania  Avenue,  MW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0833 

Form  Number:  None. 

r>f«  of  Review:  Extension. 

Title:  Regulations  Under  Tax 
ConvBintions — Sweden  (Part  520). 

Description:  This  information  is 
needed  to  secure  for  individuals  and ' 
businesses  the  bonefits  to  which  they 
are  entitled  under  the  tax  convention 
and  to  facilitate  the  administration  and 
enforcement  of  the  tax  laws  of  the 
United  States. 

Respondents:  Individuals  or 
households,  Businesses  or  other  profit. 

Estiaxated  Number  of  Respoaaiaits: 
100. 


Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasiaa. 

Estimated  Total  Reporting  Burden:  2S 
hours. 

OA<B  Nomfcer.- 1545-0841. 

Form  Number;  None. 

Type  of  Renew:  Extension. 

Titie:  Regulations  Under  Tax 
CoDventioas — Austria  (Part  516). 

Desert f^on:  This  infbnaatioB  is 
needed  to  secure  for  individuals  and 
businesses  the  benefits  to  wrfaich  they 
are  entitled  nndw  the  tax  convention 
and  to  fKilitate  the  administration  and 
enforcement  of  the  tax  laws  of  the 
United  States. 

i?e^iondente:  Individuals  or 
households,  Businesses  or  other  profit. 

Estimated  Number  of  Respor.aents: 
50. 

Estimated  Burden  Hours  Per 
Respondeat:  15  minutes. 

Frequency  cf  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  13 
hours. 

deaiuDce  Officer:  Garrick  Shear, 
(202)  622-3866,  Internal  Revenue 
Service,  Room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Hoflaad, 

Departmental  Keports  Management  Officer. 
|FR  Doc.  93-1319  Filed  1-19-93;  8:45  am) 
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Customs  Service 

Tmufsr  Pricing;  Related  Party 
Transactions 

AGENCY:  U.S.  Customs  Service, 
Treasury. 

ACTXM:  The  United  States  Customs 
Service  is  publishing  this  Notice  in  en 
effort  to  inform  the  public  of  the 
Customs  valuation  laws  concerning  the 
appraisement  of  transactions  between 
related  parties.  In  the  Notice  Customs 
will  explain:  (Ij  The  definition  of 
related  parties;  (2)  the  tests  for 
determining  whether  transaction  value 
is  the  proper  basis  of  appraisement;  and 
(3)  Customs  right  to  question  the 
acceptability  of  transfer  prices  declared 
to  Customs  as  the  entered  vahie  as  well 
as  importers'  rights  and  obligations. 

Definition  of  Related  Parties 

The  U.S.  valuati(»  system  is  based  on 
the  Agreement  to  Implement  Article  Vn 
of  the  General  Agreement  on  TariS*  and 
Trade  ("the  GATT  Valuation 
Agreement  "J.  The  provisions  of  the 
GATT  Valuation  Agreera«it  were 


incorpcoated  into  U.S.  law  through  the 
Trade  Agreements  Act  ci  1970  (19 
U.S.C.  1401a;  TAA). 

Transaction  value  is  the  primary  basis 
of  appraisement  under  AitkHe  1  of  the 
GATT  Valuation  Agreement  and  under 
the  TAA.  Transaction  vriue  is  defined 
in  section  402(b)(1)  of  the  TAA  as  ^ 
"price  actually  paid  or  payable  for  the 
merchandise  when  sold  for  exportation 
to  the  United  States"  phis  specified 
statutory  additions.  As  will  be  discussed 
in  the  next  section,  the  GATT  Valuation 
Agreement  and  the  TAA  contain  special 
provisions  under  transaction  value  for 
aRHHOBraents  involving  related  parties. 

Ui^er  section  402(g)  of  the  TAA  the 
following  persons  are  treated  as  related: 

(A)  Members  of  the  same  femiiy, 
including  brothers  and  sisters  (whether 
by  whole  or  half  blood),  spKwse. 
ancestors,  and  lineal  descendants. 

(B)  Any  officer  or  director  of  an 
organization  and  such  organization. 

(C)  An  officer  or  director  of  an 
organization  and  an  officer  or  director  of 
another  organization,  if  eedi  sndi 
individual  is  also  an  officer  or  director 
in  the  other  organization. 

(D)  Partners. 

(E)  Employer  and  employee. 

(F)  Any  person  <iirectiy  or  indirectly 
owning,  controlling,  or  holdiog  with 
power  to  vote,  5  perc«it  or  more  of  the 
outstanding  voting  stock  or  shares  of 
any  organization  and  such  organization. 

(G)  Two  or  more  persons  duectly  or 
indirectly  controlling,  controlled  by,  or 
under  common  amtrol  M^th.  any 
person. 

In  the  Statement  of  Administrative 
Action  ("the  SAA").  adopted  l^ 
Congress,  the  phase  "two  or  more 
persons  directly  or  indirectly 
controlling,  controllad  by,  or  under 
common  control  mth,  any  person"  is 
understood  to  cover  the  foUowiag 
situations: 

(1)  Where  one  of  them  directly  or 
indirectly  controls  the  other; 

(2)  Whiere  both  of  them  are  directly  or 
indirectly  controlled  by  a  third  person; 
or 

(3)  Where  together  they  directly  or 
indirectly  control  a  third  person. 

Customs  has  not  had  occasion  to  issue 
any  decisions  p>ertaining  to  the  meaning 
of  the  term  "control"  as  set  forth  in 
section  402(g)(1)(G)  and  the  SAA  above. 

At  the  international  level,  the  Note  to 
Article  15  of  the  GATT  Valuation 
Agreement,  Paragraph  4(e]  states:  For 
the  piuposes  of  this  Agreement,  one 
person  shall  be  deemed  to  control 
another  when  the  former  is  Isgally  or 
operationally  in  a  position  to  exercise 
restraint  or  direction  over  the  latter. 

Determinations  of  "control'  will  be 
made  on  a  case  by  case  basis  within  the 
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context  of  the  administrative  review 
procedures  available  to  the  importing 
public  under  sections  174  and  177  of 
the  Customs  Regulations  (19  CFR  part 
176  and  19  CFR  part  177). 

Tests  for  Determining  the  Acceptability 
of  Transaction  Value  for  Related  Party 
Transactions 

Under  402(b)(2)(B)  of  the  TAA 
transaction  value  between  a  related 
buyer  and  seller  is  acceptable  if  the 
buyer  meets  one  of  the  following  two 
tests:  (1)  Circumstances  of  the  Sale  or  (2) 
Test  Values. 

Under  the  "Circumstances  of  the  sale" 
test.  Customs  examines  the  relevant 
aspects  of  the  transaction,  including:  (1) 
The  way  in  which  the  buyer  and  the 
seller  organize  their  commercial 
relations,  and  (2)  the  way  in  which  the 
price  in  question  was  arrived  at,  in 
order  to  determine  whether  the 
relationship  influenced  the  price. 

The  Statement  of  Administrative 
Action  contains  examples  that 
demonstrate  that  the  price  has  not  been 
influenced  by  the  relationship.  These 
examples  include  a  showing  that  the 
price  was  settled  in  a  manner  consistent 
with  the  normal  pricing  practices  of  the 
industry  in  question,  or  with  the  way 
the  seller  settles  prices  for  sales  to 
buyers  who  are  not  related  to  it.  A 
further  example  is  a  showing  that  the 
price  is  adequate  to  ensure  recovery  of 
all  costs  plus  a  proHt  that  is  equivalent 
to  the  firm's  overall  profit  realized  over 
a  representative  period  of  time  in  sales 
of  merchandise  of  the  same  class  or 
kind. 

The  test  value  method  allows  the 
importer  to  demonstrate  the 
acceptability  of  transaction  value  if  the 
transaction  value  of  the  imported 
merchandise  closely  approximates: 

(i)  The  transaction  value  of  identical 
merchandise,  or  of  similar  merchandise, 
in  sales  to  unrelated  buyers  in  the 
United  States: 

(ii)  The  deductive  value  or  computed 
value  for  identical  merchandise  or 
similar  merchandise. 

See,  section  402(b)(2)(B)  of  the  TAA. 

Under  the  GATT  Valuation 
Agreement,  the  "test"  values  must  be 
values  that  have  been  previously 
accepted  by  the  customs  administration. 
See  Note  to  Article  1.  Paragraph  2,  note 
4.  Thus,  the  "test"  values  must  be 
■previously  accepted  appraised  values 
for  identical  or  similar  merchandise. 

Customs  Right  to  Question  Transfer 
Prices  and  Importers'  Obligations  to 
Provide  Information 

Article  17  of  the  GATT  Valuation 
Agreement  contains  the  following 
language. 


Nothing  in  this  Agreement  shall  be 
construed  as  restricting  or  calling  into 
question  the  rights  of  customs 
administrations  to  satisfy  themselves  as  to 
the  truth  or  accuracy  of  any  statement, 
docimient  or  declaration  presented  for 
customs  valuation  purposes. 

Further,  in  paragraph  7  of  the  Protocol 
to  the  Agreement,  which  is  part  of  the 
GATT  Valuation  Agreement,  the  parties 
agreed  that  Article  17  recognized  that 
customs  administrations  may  need  to 
make  enquiries  concerning  the 
statements,  documents  and  declarations 
presented  to  customs.  In  addition,  the 
parties  recognized  that  customs 
administrations  have  the  right  to  expect 
the  full  cooperation  of  importers  in 
these  enquiries. 

The  Technical  Committee  on  Customs 
Valuation  ("the  Technical  Committee"), 
established  under  the  GATT  Valuation 
Agreement  to  operate  under  the 
auspices  of  the  Customs  Cooperation 
Council  ("the  CCC")  addressed  the 
rights  and  obligations  of  customs 
administrations  and  importers  under  the 
Agreement  when  related  party 
transactions  are  involved.  The 
Technical  Committee  document  is 
Commentary  14.1  entitled  "Application 
of  Article  1,  Paragraph  2". 

The  Technical  Committee  recognized 
at  the  beginning  of  the  Commentary  that 
transaction  value  is  the  primary  basis  of 
appraisement  for  imported  goods  and 
should  be  used  to  the  greatest  extent 
possible.  This  concept  is  contained  in 
the  Preamble  to  the  GATT  Valuation 
Agreement.  Further,  the  Technical 
Committee  reiterated  the  provisions  that 
the  parties  to  a  transaction  must  be 
unrelated  under  the  conditions  set  forth 
for  transaction  value,  but  if  the  parties 
are  related,  then  transaction  value  is 
acceptable  if  one  of  the  two  test 
previously  discussed  is  met.  The 
Technical  Committee  summed  up  this 
idea  as  follows:  "This  textual 
construction  means  that  the  existence  of 
a  relationship  between  buyer  and  seller 
raises  a  question  which  serves  to  alert 
the  importer  and  Customs  as  to  the 
acceptability  of  the  price  as  the  basis  of 
the  transaction  value."  Commentary 
14.1,  paragraph  2. 

The  Tecnnical  Committee  then  stated 
that  in  cases  where  it  can  be  shown  that 
the  test  value  method  can  be  met  then 
transaction  value  could  be  accepted  and 
there  would  not  be  a  need  to  enquire 
into  the  circumstances  surrounding  the 
sale.  Commentary  14.1,  paragraph  3.  In 
the  absence  of  a  test  value,  the 
Technical  Committee  provided,  in 
paragraphs  5  through  18  of  the 
Commentary,  the  following  questions 
and  answers  as  guidance  for  Customs 
administrations  and  importers  in 


applying  the  circumstances  of  the  sale 
test: 

Question  1:  Does  the  existence  of  a 
relationship,  as  defined  in  paragraph  4 
of  Article  15,  between  the  buyer  and  the 
seller  give  Customs  the  right  to  reject 
the  transaction  value? 

Answer:  No.  Relationship,  in  itself,  is 
not  grounds  to  reject  transaction  value. 
Subparagraph  2(a)  of  Article  1  is  clear 
on  this  point.  The  existence  of  a 
relationship  does,  though,  serve  to  alert 
Customs  to  the  fact  that  there  may  be  a 
need  to  enquire  as  to  the  circumstances 
surrounding  the  sale. 

Question  No.  2:  Does  Customs  need  to 
have  grounds  to  enquire  into  the 
circumstances  siurounding  the  sale? 

Answer:  No.  Subparagraph  2  (a)  of 
Article  1  directs  that  the  circumstances 
surrounding  a  sale  between  related 
persons  shall  be  examined.  However, 
the  Interpretative  Notes  to  Article  1, 
paragraph  2  provide,  in  paragraph  2 
thereof,  that  an  examination  of  the 
circumstances  will  not  be  required  in 
every  case  but  only  in  those  where 
Customs  has  doubts  about  the 
acceptability  of  the  price. 

Question  No.  3: 1)oes  the  Agreement 
provide  detailed  guidance  as  to  the 
doubts  about  the  acceptability  of  a  price 
that  would  cause  Customs  to  enquire 
into  the  circumstances  surrounding  the 
sale? 

Answer:  No.  However,  the  very 
structure  of  the  Agreement  is  such  that 
the  existence  of  a  relationship  itself 
gives  cause  to  question  whether  the 
price  between  the  seller  and  the  buyer 
is  or  is  not  influenced  by  the 
relationship  as  the  price  can  only  be 
used  as  the  basis  of  transaction  value  in 
circumstances  where  the  relationship 
has  not  influenced  the  price. 

In  addition.  Article  17  provides  that 
nothing  in  the  Agreement  shall  prevent 
Customs  from  satisfying  itself  as  to  the 
truth  or  accuracy  of  any  statement, 
document  or  declaration.  Such  a 
declaration  would  include  that  made  by 
the  related  buyer,  explicitly  or 
implicitly  depending  upon  the 
documentation  and  declaration 
requirements  of  the  importing  country, 
when  the  transaction  value  method  is 
used,  i.e.,  "the  price  is  not  influenced 
because  of  my  relationship  with  the 
seller." 

Question  No.  4:  Does  Customs  have  to 
communicate  its  "doubts"  to  the 
importer  when  seeking  information  on 
the  circumstances  surrounding  the  sale 
or  on  whether  the  price  has  been 
influenced  by  the  relationship  between 
the  buyer  and  the  seller? 

Answer.  No.  Nothing  in  the 
Agreement  requires  Customs  to  justify 
the  reasons  for  it  requesting  information 


from  an  importer  with  regard  to  m 
import  transaction.  Indeed,  paragraph  7 
of  die  Protocol  and  Article  17  recognize 
that  Customs  may  need  to  make 
enquiries  concerning  the  truth  or 
accuracy  of  any  statement,  document  or 
declaration  presented  to  them  for 
Customs  valuation  purposes  and  have 
the  right  to  expect  the  full  cooperation 
of  importers  in  those  enquiries.  There  is 
no  precondition  placed  upon  Customs 
to  the  affect  that  it  must  justify  its 
reasons  for  inquiring  into  a  transaction. 
There  is.  however  nothing  to  prevent 
Customs  &om  informing  an  importer  of 
the  reasons  for  its  doiibts.  This  would  be 
desirable  if  it  is  able  to  do  so. 

QuesUoa  No.  5:  If  Customs  has 
grounds  for  believing  that  the  price  of 
goods  in  a  transaction  has  been 
influenced  by  the  relationship  does  it 
have  to  advise  the  importer  of  the 
reason  why  it  so  believes? 

Yea  Subparagraph  2(a)  of  Article  1 
provides  that,  where  Customs  has 
grounds  for  considering  that  transaction 
value  is  unacceptable  because  the 
relationship  has  influenced  the  price 
and  that  Article  1  does  not  therefore 
apply  to  the  transaction.  Customs  shall 
communicate  its  grounds  to  the 
importer.  Moreover,  the  in^>ortsr  must 
be  given  a  reasonable  opportunity  to 
respond  and  is  entitled  to  be  advised  in 
writing  of  the  grounds  for  Customs' 
beliefs. 

Question  No.  6:  Is  the  importer 
responsible  for  ensiuing  that  the  price 
has  not  been  influenced  by  the 
relationship  before  declaring  the  goods 
to  be  valued  under  the  provisions  of 
Article  1? 

Answer:  Yes.  When  declaring  the 
Customs  value  under  the  transaction 
value  method  the  importer  has  an 
obUgation  to  ensure  to  the  greatest 
extent  possible  that  the  price  is  not 
influenced.  This  is  placed  upon  th« 
importer  by  virtue  of  Article  1  which 
stipulates  that  the  transaction  value 
shall  be  used  provided  that  the  buyer 
and  seilar  are  not  related  or,  where  the 
buyer  and  seller  are  related,  it  can  be 
shown  that  the  relationship  did  not 
influence  the  price. 

Question  No.  7:  If  Customs  has 
previously  examined  the  circumstances 
surrounding  a  sale  and  the  relalion^ip 
between  the  buyer  and  seller  in  general 
and  has  found  Uiat  the  relationship  had 
not  inQuervced  the  price,  is  Customs 
precluded  bxaa  requesting  the  same  or 
further  information  at  a  later  date? 

Answer:  No.  Although  it  is  not 
intended  that  Customs  examine  the 
circumstances  surrounding  each  and 
every  sale,  whenever  Customs  has  a 
doubt  about  the  acceptability  of  a  price 


it  may  direct  a  aew  enquiry  to  the 
importer. 

U.S.  Customs  examines  transfer  prices 
by  asking  importers  to  supply 
information  concern iog  which  test  they 
believe  they  meet  for  the  acceptability  of 
transaction  value.  In  addition,  Customs 
examines  transfer  pricing  in  the  context 
of  many  audits.  Customs  will  continue 
to  focus  on  this  issue  and  ui^es 
importers  to  provide  the  information 
necessary  for  this  analysis. 

In  addition.  Customs  encourages  any 
party  that  may  be  concerned  about 
whether  transaction  value  is  the  proper 
basis  of  appraisement  for  its  imported 
merchandise  to  discuss  the  transactions 
with  the  appropriate  field  personnel 
and/or  to  submit  a  ruling  request  under 
19  CFR  177.1  et  seq.  to  the 
Commissioner  of  Customs,  Attention 
Office  of  Regulations  and  Rulings, 
Commercial  Rulings  Division.  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20229. 

Dated:  January  13, 1993. 
Samual  H.  Banks. 

Assistaat  Commissioner  Commercial 
Operations. 
|FR  Doc  93-1305  Filed  1-19-93;  a:45  am] 

BILLING  CODE  4t3IMI2-M 


UNITED  STATES  INFORMATION 
AGENCY 

NIS  University  Partnerships  Program 

AGENCY:  United  States  Infonnation 

Agency. 

ACTION:  Notice,  request  for  proposals. 

SUMMARY:  The  Bureau  of  Educational 
and  Cultural  Affairs  of  the  United  States 
Information  Agency  announces  a 
program  of  support  for  institutional 
partnerships  between  universities  and 
colleges  in  the  United  States  and  the 
Newly  Independent  States  of  the  former 
Soviet  Union.  The  surpose  of  this 
university  partnersnipw  program  is  to 
foster  curriculum  development  and 
teaching  methodologies,  and  to 
modernize  the  administrative  structure 
at  NIS  institutions  of  higher  education. 
Special  hinding  for  this  program  is 
provided  under  the  Freedom  for  Russian 
and  Emerging  Eurasian  Democracies 
and  Open  Markets  Support  Act  of  1992 
(Freedom  Support  Act),  With  this 
funding  USLA  will  support  institutional 
relationships  with  the  NIS  through 
grants  for  a  period  of  two  (2)  years 
beginning  with  the  1993-94  academic 
year  (approximately  September  1, 1993). 

The  NIS  University  Partnerships 
Program  is  limited  to  the  foilovring 
specific  academic  disciplines: 


(1)  Law. 

(2)  Business/economics; 

(3)  Education/educational  nSoan;  aad 

(4)  Government/public  policy/pt^lic 
administration.  Proposals  should  focus 
on  reform  in  one  of  these  eli^la 
disciplines. 

The  program  invites  proposals  for 
two-way  projects  only  and  is  limited  to 
the  Newly  Independent  States  of  the 
former  Soviet  Union:  Armenia. 
Azerbaijan,  Belarus.  Georgia. 
Kazakhstan,  Kyrgyzstan,  Moldova. 
Russia,  Tajikistan,  Turkmenistan, 
Uiuaine,  and  Uzbalfdstan.  USIA  will 
strive  to  achieve  broad  geographic 
diversity  in  awarding  the  grants. 

Proposals  may  involve  the 
development  of  new  academic  programs 
or  the  building  and/or  restructuring  of 
an  existing  program.  Participating 
institutions  should  be  prepared  to 
exchange  faculty  and  staff  for  teaching/ 
lect\u-ing  and  consulting  for  a  p^iod  not 
less  than  one  month.  Each  year  at  least 
one  U.S.  participant  should  be  in 
residence  at  the  partner  institution  for 
one  semester  to  serve  in  a  coordinating 
role.  Other  activities  which  serve  the 
purpose  of  this  program  include: 
Provision  for  team  teaching;  U.S.  visits 
by  foreign  faculty  to  update  their 
academic  and  professional  skills, 
observe  teaching  techniques  and 
strengthen  their  subject  area  expertise; 
expansion  of  library  holdings;  textbook 
development;  development  of  audio- 
visual instructional  materials;  and  the 
translation  or  reprinting  of  U.S.  texts 
and  other  materials. 

Participating  institutions  must 
maintain  their  faculty  and  staff  in 
partial  salary  and  full  benefits.  USLA 
will  provide  up  to  $300,000  for  each 
proposal  selected  for  funding  over  a 
two-year  period.  Subject  to  the 
availability  of  funds,  USIA  anticipates 
that  approximately  10-12  grants  will  be 
awarded  in  the  competition. 

Proposals  will  be  accepted  to 
establish  new  institutional  Unkages  or  to 
allow  for  innovation  and  strengthening 
of  existing  partnerships.  Feasibility 
studies  to  plan  linkages  will  not  be 
considered. 

U.S.  institutions  are  responsible  for 
the  submission  of  proposals  and  should 
collaborate  with  their  foreign  partners  in 
planning  and  preparing  proposals.  U.S. 
and  foreign  institutions  are  encouraged 
to  consult  about  the  proposed  project 
with  U.S.  Information  Servica  (USIS) 
offices  in  countries  where  they  exist. 

DATES:  Deadline  for  proposals: 
Proposals  must  be  received  at  the  U.S. 
Information  Agency  by  S  pjn. 
Washington,  DC  time  on  April  5, 1993. 
Proposals  received  by  the  Agency  after 
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this  deadline  will  not  be  eligible  for 
consideration.  Faxed  documents  will 
not  be  accepted,  nor  will  documents  be 
accepted  which  are  postmarked  On 
April  5. 1993  but  received  at  a  later 
date.  It  is  the  responsibility  of  grant 
applicants  to  ensure  that  their  proposal 
is  received  by  the  alwve  deadline. 
Grants  should  begin  not  later  than 
September  1.  1993. 
ADDRESSES:  The  original  and  14 
complete  copies  of  the  proposal  should 
be  submitted  by  the  deadline  to:  U.S. 
Information  Agency,  Ref.:  NIS 
University  Partnerships  Program.  Office 
of  Grants  Management,  EJXE,  room  357, 
301  4th  St.,  SW.,  Washington,  DC 
20547. 

FOR  FURTHER  MFORMATION  CONTACT:  For 
general  information  and  requests  for 
application  packets,  which  include  all 
necessary  forms  and  guidelines  for 
preparing  budgets,  interested 
institutions  should  contact  Ms.  Camille 
Barone  or  Ms.  Deborah  Trent  at  (202) 
619-5289,  or  write  to  the  following 
address:  Specialized  Programs  Unit  (E/ 
ASU),  Office  of  Academic  Programs, 
U.S.  Information  Agency,  301  4th  Street, 
SW.,  room  349,  Washington,  DC  20547. 

SUPPt-EMErfTARY  INFORMATION 

Overview 

The  NIS  University  Partnerships 
Program  is  authorized  and  funded  under 
the  Freedom  for  Russia  and  Emerging 
Eurasian  Democracies  and  Open 
Markets  Siipport  Act  of  1992  (Freedom 
Support  Act).  USIA  administers  annual 
university  affiliations  programs  under 
the  authority  of  the  Mutual  Educational 
and  Cultural  Exchange  Act  of  1961, 
Public  Law  87-256  (Fulbright-Hays 
Act). 

The  NIS  University  Partnerships 
Program  is  separate  from  the  USIA 
University  Affiliations  Program 
competition  announced  annually  in  this 
publication.  Institutions  planning  to 
submit  proposals  for  both  competitions 
should  note  that  USIA  will  not  fund  the 
same  project  activities  imder  two 
different  grants. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  30  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  aspect  of  this  collection 
of  information,  including  suggestions 
for  reducing  this  burden  estimate,  to 
USIA  Clearance  Office,  M/ADD.  room 
624,  U.S.  Information  Agency,  301  4th 
Street.  SW.,  Washington,  DC  20547;  and 
to  the  Office  of  Information  and 


Regulatory  Affairs,  Office  of 
Management  and  Budget  (0MB), 
Washington,  DC  20503.  (Information 
collection  involved  in  this  program  has 
been  cleared  by  0MB  Approval  Number 
3116-0179,  expiration  date  12/31/95.) 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social 
and  cultural  life. 

Guidelines 

Eligibility 

In  the  U.S.,  participation  in  the 
program  is  open  to  accredited  two-year 
and  four-year  colleges  and  universities, 
including  graduate  schools.  Consortia  of 
universities  and/or  community  colleges, 
individually  or  as  systems,  are  also 
eligible.  U.S.  universities  and 
community  colleges  applying  under  this 
program  may  collaborate  with  U.S. 
scholarly,  professional,  or  international 
educational  associations  and 
organizations.  Overseas,  participation  is 
limited  to  recognized  degree-granting 
institutions  of  higher  education  and 
internationally  recognized  and  highly 
regarded  independent  research 
institutes.  Proposals  from  a  consortium 
may  be  submitted  by  a  member 
institution  with  authority  to  represent 
the  consortium.  Participants 
representing  the  U.S.  institution, 
traveling  under  USIA  grant  support, 
must  be  U.S.  citizens.  Participants 
representing  the  foreign  institution  must 
be  citizens,  nationals,  or  permanent 
residents  of  one  of  the  Newly 
Independent  States. 

The  Agency  encourages  proposals 
firom  eligible  Historically  Black  Colleges 
and  Universities  (HBCUs)  and  other 
institutions  in  the  U.S.  with  significant 
minority  student  enrollment.  Consortia 
of  universities  includlhg  such 
institutions  are  also  strongly  encouraged 
to  apply. 

Proposed  Budget 

A  comprehensive  line  item  budget 
must  be  submitted  with  the  proposal  by 
the  deadline.  Funds  requested  from  the 
Agency  must  not  exceed  $300,000. 
Specific  guidelines  for  budget 
preparation  are  available  in  the 
application  packet.  Note:  Grants 
awarded  to  eligible  institutions  with 
fewer  than  four  years  of  experience  in 
conducting  international  exchange 
programs  will  be  limited  to  $60,000. 
Funding  requests  from  these  institutions 
must  not  exceed  this  amount. 


Allowable  Costs 

International  travel  (via  American  flag 
carriers). 

Domestic  travel. 

Maintenance  (including  lodging,  meals 
and  incidental  expenses). 

One  planning  trip  per  institution  for  one 
participant. 

Honoraria  or  compensation  for  in- 
country  work  (up  to  $150  per  day  per 
participant). 

Membersnip  in  U.S.  professional 
associations  and  attendance  at 
professional  conferences  in  the  U.S. 
for  foreign  participants. 

Educational  materieus,  not  to  exceed 
25%  of  the  total  requested  grant 
amount,  which  may  also  include  the 
translation  and  publication  of 
instructional  materials. 

Medical  insurance  for  foreign 
participants  during  U.S.  visits. 
Under  direct  costs,  such  as  office 

supplies  and  communications  expenses 

(including  telephone,  facsimile,  postage 

and  delivery)  may  not  exceed  10%  of 

the  total  requested  grant  amount. 

Application  Requirements 

Proposals  must  be  submitted  within 
the  deadline  and  conform  to  the 
selected  countries  and  academic  fields 
identified  in  this  announcement.  The 
proposal  package  must  include  one 
original  and  14  complete  copies  and  all 
required  documentation.  Proposals 
should  be  presented  as  follows: 

1.  A  proposal  cover  sheet  (in  addition 
to  the  Bureau  cover  sheet)  with  names 
of  both  institutions,  name  of  foreign 
country,  project  directors  including 
their  addresses,  telephone  and  fax 
numbers,  and  academic  field(s)  of 
proposal.  A  sample  cover  sheet  format 
is  included  in  the  application  packet. 

2.  An  executive  summary  (abstract)  of 
proposed  project,  not  to  exceed  one 
single-spaced  page. 

3.  A  narrative,  not  to  exceed  twenty 
double-spaced  pages,  including 
descriptions  of  institutions  and 
participating  academic  departments  or 
schools:  a  detailed  description  of  the 
proposed  partnership  program, 
including  names  and  qualifications  of 
designated  project  directors;  a  statement 
of  need  for  the  proposed  program;  a 
detailed  description  of  proposed 
activities,  including  who  will  travel, 
when,  where,  and  how  activities  will 
occur  for  each  year;  anticipated  benefits 
of  the  program  to  participating 
institutions;  and  a  plan  for  institutional 
evaluation  of  the  project. 

4.  A  comprehensive  line  item  budget 
outlining  specific  expenditures  and 
sources  fit>m  which  runds  are 
anticipated.  Detailed  information 


concerning  eligible  and  ineligible  items 
and  required  budget  format  is  available 
in  the  application  packet. 

5.  Documentation  of  institutional 
support  for  the  proposed  linkage, 
including  signed  letters  of  endorsement 
from  the  president,  chancellor,  or 
director  of  the  U.S.  and  foreign 
institutions,  making  specific  reference 
to  the  NIS  University  Partnerships 
Program  and  committing  the  institution 
to  maintaining  its  exchange  participants 
on  partial  salary  and  customary  benefits 
during  the  exchange.  A  general  letter  of 
support  or  an  agreement  between  the 
participating  institutions  without 
reference  to  the  maintenance  of  salaries 
and  beneHts  will  not  fulfill  this 
requirement.  A  grace  period  will  be 
granted  to  applicants  for  the  submission 
of  this  documentation.  It  must  be 
received  at  USIA  by  5  p.m.  Washington, 
D.C.  time  on  April  19, 1993.  A  sample 
letter  of  endorsement  and  commitment 
is  included  in  the  application  packet. 

6.  Brief  academic  resumes,  not  to 
exceed  two  single-spaced  pages,  of 
participating  faculty/ staH'  from  both 
institutions,  clearly  indicating  level  of 
language  skills,  relevant  overseas 
experience,  knowledge  of  prospective 
partner  country,  relevant  scholarly  and 
non-scholarly  travel,  publications,  and 
research  activities.  Note:  All  pages  in 
excess  of  the  two-page  limit  will  be 
discarded. 

Review  Process 

The  NIS  University  Partnerships 
Program  review  process  will  be 
conducted  in  three  stages:  technical, 
academic,  and  Agency.  Proposals  will 
be  deemed  technically  eligible  only  if 
they  adhere  to  the  guidelines 
estabhshed  herein  and  in  the 
application  packet.  Technically  eligible 
proposals  will  be  forwarded  to  ad  hoc 
panels  of  area  and  subject  specialist 
academics  who  will  weigh  their 
academic  merit,  potential  for  fostering 
curriculum  reform  and  development, 
and  feasibility.  All  proposals 
recommended  for  funding  by  the  ad  hoc 
academic  panels  will  be  reviewed  in  the 


Agency  for  relevance  to  the  objectives  of 
the  Freedom  Support  Act  of  1992  by  the 
Office  of  Academic  Programs,  the 
European  Area  Office,  and  the  budget 
and  contracts  offices.  Funding  decisions 
are  at  the  discretion  of  the  Associate 
Director  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
grant  awards  resides  with  USIA's 
contracting  officer. 

Review  Criteria 

Academic  Review  Criteria 

Proposals  are  reviewed  by 
independent  academic  peer  panels  with 
geographic  and  discipline  expertise 
which  make  recommendations  to  the 
Agency  based  on  the  following  criteria: 

1.  Soimdness  of  proposal  indicating 
academic  quality,  as  reflected  by  a  clear 
statement  of  program  goals  and  means 
to  accomplish  the  goals,  and  detailed 
description  of  project  with  statement  on 
how  the  proposed  project  will  be 
implemented  and  evaluated. 

2.  Probable  impact  of  the  proposed 
partnership  in  achieving  Freedom        ] 
Support  Act  goal  of  reforming 
educational  administration  and 
curricula  at  the  NIS  partner  institution. 

3.  If  the  proposal  requests  support  for 
an  established  active  linkage,  evidence 
that  the  NIS  University  Partnerships 
funding  would  result  in  innovation  in 
the  exchange  relationship. 

4.  Evidence  that  theme(s)  of  proposed 
project  fits  field(s)  stared  in  the 
announcement. 

5.  Feasibility  of  the  program  plan  as 

it  relates  to  the  stated  jioals  and  selected 
topics  and  activities. 

6.  Quality  of  scholarly  and 
professional  credentials/experience  of  . 
participants  in  relation  to  the  goals  of 
the  proposed  exchange  plan  (including 
linguistic  proficiency,  where  required). 

7.  Appropriateness  of  length  of 
exchange  visits  given  project  goals. 

8.  Evidence  of  strong  institutional 
Commitment  by  participating 
institutions. 

9.  Evidence  of  mutual  advancement  of 
cultural  and  political  understanding  of 


the  countries  or  geographic  areas 
represented  in  the  partnership  through 
development  of  individual  and 
institutional  ties. 

10.  Evidence  from  American 
institutions  of  prior  experience  in  the 
NIS  and  previous  relations  with 
proposed  NIS  partner  institutions. 

Agency  Review  Criteria 

USIA  will  consider  proposals 
recommended  by  academic  review 
panels  for  further  review.  Agency 
considerations  will  be  based  on: 

1.  Academic  quality,  reflected  in 
academic  review  panel's  comments  and 
recommendations. 

2.  Promise  of  long-term  impact  in 
achieving  Freedom  Support  Act 
objectives. 

3.  Feasibility  of  program  plan. 

4.  USIA  overseas  post  assessments  of 
need  and  feasibility. 

5.  Cost-effectiveness. 

6.  Geographic  diversity  in  the  NIS. 

Notice 

The  terms  and  conditions  pubUshed 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  Final  award  cannot  be 
made  until  funds  have  been  fully 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
July  1, 1993.  Awarded  grants  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

Dated:  January  13, 1993. 
Barry  Fulton, 

Acting  Associate  Director,  Bureau  of 
Educational  and  Cultural  Affairs. 
[FR  Doc.  93-1171  Filed  1-19-93;  8:45  am) 
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LEGAL  SERVICES  CORPORATION 

Board  of  Directors  Annual  Meeting 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  58  FR  4740. 

PREVIOUSLY  ANNOUNCED  TME  AND  DATE  OF 
MEETING:  January  29, 1993.  scheduled  to 
commence  at  9:30  a.m. 

PREVIOUSLY  ANNOUNCED  LOCATION  OF 
MEETING:  The  Legal  Services 
Corporation.  750  1st  Street.  N.E..  11th 
Floor,  The  Board  Room,  Washington, 
DC.  20002.  (202)  336-8800. 

CHANGES  IN  THE  MEETING: 

MATTERS  TO  BE  CONSIDERED: 

The  following  will  be  considered  as 
sub-item  "a."  of  agenda  item  number  7. 

a.  Presentation  by  Representative  of  the 
Ginical  Legal  Education  Association  on  the 
Continued  Funding  of  Law  School  Clinical 
Programs. 

In  addition,  the  following  will  be 
considered  as  sub-items  "a.."  "b.."  and 
"c."  of  agenda  item  number  12. 

a.  Consideration  of  Committee's 
Recommendation  on  the  Corporation's  Fiscal 
Year  1993  Consolidated  Operating  Budget. 

b.  Consideration  of  Committee's 
Recommendation  on  the  Corporation's  Fiscal 
Year  1994  Appropriation  Request. 

c.  Consideration  of  Recommendation  on 
Whether  to  Formally  Adopt,  and  if  so.  to 
Adopt,  a  Corporate  Position  as  to  the 
Corporation's  Program  Operating 
Responsibilities  as  Referred  to  in  the 
Inspector  General  Act. 

The  revised  agenda  is  as  follows. 
MATTERS  TO  BE  CONStOERED: 

1.  Approval  of  Agenda. 

2.  Approval  of  Minutes  of  December  7. 1992 

Meeting. 

3.  Election  of  Officers. 

a.  Election  of  Chairperson. 

b.  Election  of  Vice  Chairperson. 

4.  Formation  of  Standard  Operating  Board 

Committees. 

a.  Audit  and  Appropriations  Committee; 

b.  Office  of  the  Inspector  General  Oversight 
Committee; 

c  Operations  and  Regulations  Committee; 
and 

d.  Provision  for  the  Delivery  of  Legal 
/    Services  Committee. 

5.  Formation  of  Special  Board  Committees, 
a.  Special  Reauthorization  Committee. 


b.  Other. 

6.  status  Report  on  the  Competition  Effort. 

7.  Presentation  by  Representatives  of  the 

American  Association  of  Law  Schools  on 
the  Continued  Funding  of  Law  School 
Qinical  Programs, 
a.  Presentation  by  Representative  of  the 
Clinical  Legal  Education  Association  on 
the  Continued  Funding  of  Law  School 
Clinical  Programs. 

8.  Chairman '•  and  Members's  Reports. 

9.  Consideration  of  Operations  and 

Regulations  Committee  Report. 

a.  Consideration  of  Amendments  to 
Sections  1610  and  1611  of  the 
Corporation's  Regulations. 

b.  Consideration  of  Amendment  to  Section 
1612  of  the  Corporation's  Regulations. 

la  Consideration  of  Office  of  the  Inspector 
General  Oversight  Committee  Report. 

11.  Consideration  of  Provision  for  the 

Delivery  of  Legal  Services  Committee 
Report. 

12.  Consideration  of  Audit  and 

Appropriations  Committee  Report. 

a.  Consideration  of  Committee's 
Recommendation  on  the  Corpioration'i 
Fiscal  Year  1993  Consolidated  Operating 
Budget. 

b.  Consideration  of  Committee's 
Recommendation  on  the  Corporation's 
Fiscal  Year  1994  Appropriation  Request. 

c.  Consideration  of  Recommendation  on 
Whether  to  Formally  Adopt,  and  if  so.  to 
Adopt,  a  Corporate  Position  as  to  the 
Corporation's  Program  Operating 
Responsibilities  as  Referred  to  in  the 
Inspector  General  Act. 

13.  Consideration  of  Special  Reauthorization 

Committee  Report. 

14.  President's  Report. 

15.  Inspector  General's  Report. 

CLOSED  SESSION  (Continued) 

16.  Consideration  of  Board's  Special 

Counsel's  Report  on  the  Matter  of  Gawler 
V.  LSC.  et  al. 

17.  Consideration  of  the  General  Counsel's 

Report  on  Pending  Litigation  to  which 
the  Corporation  is  a  Party. 

18.  Consultation  with  Board  by  President  on 

Personnel-Related  Matters. 

19.  Approval  of  Minutes  of  Executive  Session 

Held  on  December  7, 1992. 

OPEN  SESSION:  (Resumed) 

20.  Consideration  of  Other  Business. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  Batie  (202)  336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  individuals  who  are  blind 
or  have  visual  impairment. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-8800. 


Date  Issued:  January  15, 1993. 
Patrida  D.  Batie. 
Corporate  Secmtary. 

(FR  Doc.  93-1509  Filed  1-1&-93;  3:17  pm] 
HUJNQ  cooe  Toeo-et-M 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  January  18,  25,  February 

1,  and  8, 1993. 

PLACE:  Commissioner's  Conference 

Room.  11555  Rockville  Pike,  Rockville. 

Maryland. 

STATiJS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  January  IS 

Thursday,  January  21 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 
2:00  p.m. 
Briefing  by  NUMARC  on  Industry  Review 
of  NRC  Regulations  and  Regulatory 
Process  (Public  Meeting) 
(Contact:  NUMARC— Joe  Colvin.  202-872- 
1280) 

Friday,  January  22 

2:00  p.m. 
Briefing  on  Status  of  Medical  Use 

Activities  (Public  Meeting) 
(Contact:  John  Greeves.  301-504-3334) 

Week  of  January  25— Tentative 

Friday,  January  29 

10:00  a.nL 
Briefing  on  Implementing  Guidance  for  the 

Maintenance  Rule  and  Industry 

Verification  and  Validation  Effort  (Public 

Meeting) 
(Contact:  William  Russell,  301-504-1274) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 

Meeting)  (if  needed) 
2:00  p.m. 
Briefing  by  Agreement  States  on  Their 

Activities  in  Medical  Use  Area  (Public 

Meeting) 
(Contact:  Carlton  Kammerer.  301-504- 

2321) 

Week  of  February  1 — Tentative 

Wednesday,  February  3 

11:30  a.m. 
ARirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  Fdiruary  8— Tentative 

Monday,  February  8 

10:00  a.m. 

Briefing  by  IIT  on  Oncology  Services 
Incident  (Public  Meeting) 

(Contact:  Carl  Paperiello.  708-790-5517) 
2:00  p.m. 
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Periodic  Briefing  on  EEO  Program  (Public 
Meeting]  (Contact:  Jim  McDermott,  301- 
492-4661) 

Tuesday.  February  9 
2:30  p.tn. 

Periodic  Brieflng  on  Operating  Reactors 
and  Fuel  Facilities  (Public  Meeting) 

(Contact:  William  Bateman.  301-504-1711) 
4:30  a.m. 

Affmnation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 


time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  Verify  the  Status  of  Meeting  Call      I 
(Recording)— (301)  504-1292.  ' 

CONTACT  PERSON  FOR  MORE  MFORMATKM: 
(William  Hill  (301)  504-1661. 


Dated:  January  15, 1993. 
William  M.  HUl.  Jr.. 

SECY  Tracking  Officer.  Office  of  the 
Secretary. 

(FR  Doc.  93-1557  Filed  1-15-93;  3:41  pm| 
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Thursday 
January  21,  1993 


B      a 


Part  II 


Department  of  the 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Fort  Peck  Irrigation  Project,  MT; 
Proposed  Operation  and  Maintenance 
Aesesament  Rate  Increase 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

action:  Final  notice. 

SUMMARY:  The  Bureau  of  Indian  Affairs 
published  in  the  Federal  Register  on 
February  4, 1992.  57  FR  4312.  a 
proposal  to  increase  the  operation  and 
maintenance  assessment  rate  of  the  Fort 
Peck  Irrigation  Project  by  70  cents.  No 
adverse  comments  were  received  by  the 
project  diuing  the  30-day  comment 
period. 

DATES:  Effective  upon  publication  in  the 
Federal  Register. 

ADDRESSES:  This  notice  will  be 

{)ublished  and  posted  at  the  following, 
ocations: 

U.S.  Post  Offices 

Poplar,  Montana  59255 
Wolf  Point.  Montana  59201 


Newspaper 

Herald  News 

Wolf  Point.  Montana  59201 

Bureau  of  Indian  Affairs 

Fort  Peck  Agency 
Poplar,  Montana  59255 
FOR  FURTHER  INFORMATION  CONTACT: 
Fort  Peck  Superintendent,  Bureau  of 
Indian  Affairs,  Fort  Peck  Agency, 
Poplar.  Montana  59255. 
SUPPLEMENTARY  INFORMATION:  The  Fort 
Peck  Irrigation  Project  Manager  met 
with  the  Fort  Peck  Water  Users 
Association  on  January  6, 1992  and  held 
a  public  meeting  with  the  landowners 
and  water  users  of  the  project  on 
January  7. 1992.  In  agreement  with  the 
Fort  Peck  Water  Users  Association, 
landowners  and  water  users  present  at 
the  meetings,  the  project  will  increase 
the  0*M  rate  by  70  cents. 

The  Fort  Peck  Irrigation  Project's 
O&M  rate  will  increase  from  $13.30  per 
assessable  acre  to  $14  per  assessable 
a£re. 

Appeal  Process 

Chapter  25,  part  2  of  the  Code  of 
Federal  Regulations  outlines  the  appeal 
process  for  this  administrative  action. 


Appeals  must  be  in  writing  and  received 
by  the  Billings  Area  Director.  Bureau  of 
Indian  Affairs,  316  North  26th  Street, 
Billings,  Montana  59101  within  30  days 
after  publication  in  the  Federal 
Register. 

Authority:  The  authority  to  issue  this 
notice  is  vested  in  the  Secretary  of  the 
Interior  by  5  U.S.C  301  and  the  Act  of 
August  14. 1914  (38  Stat.  583.  25  U.S.C  385). 

This  notice  of  O&M  rates  and  related 
information  is  published  pursuant  to  the 
Code  of  Federal  Regulations,  chapter  25, 
part  171  and  imder  the  authority 
delegated  to  the  Commissioner  of  Indian 
Affairs  and  the  Deputy  Commissioner  of 
Indian  Affairs  by  the  Secretary  of  the 
Interior  In  Secretarial  Order  No.  3150, 
section  7b. 

Dated:  January  8, 1993. 
Deborah ).  Maddox. 
Acting  Deputy  Commissioner  of  Indian 
Affairs. 

(FR  Doc.  93-1227  Filed  1-19-93;  8:45  ami 
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DEPARTME^^'  OF  THE  INTERIOR 

Bureau  of  Indian  Affaire 

Mission  Valley  Poww  Utility,  MT; 
Power  Rate  Adjustment 

AGENCY:  Biireau  of  Indian  Affairs, 

Interior. 

ACTION:  Final  notice. 

SUMMARY:  Piirsuant  to  25  CFR  175.13  the 
Bureau  of  Indian  Affairs  has  proposed 
and  is  now  finalizing  a  power  rate 
adjustment  to  reflect  increased  cost  of 
purchased  power  for  the  Mission  Valley 
Power  Utility.  The  final  determination 
on  power  rate  adjustment  is  based  on 
increased  cost  of  power  purchased  from 
Montana  Power  Company's  Kerr  Dam 
Hydroelectric  Facility.  The  increased 
cost  of  purchased  power  is  the  product 
of  Montana  Power  Company's  authority, 
under  their  Federal  Energy  Regulatory 
Commission  Ucense  for  Kerr  Dam,  to 
annually  adjust  their  power  rates  based 
on  the  Consumer  Price  Index. 

DATES:  Interested  parties  were  provided 
the  opportimity  to  submit  written 
comments  on  the  proposed  pass-through 
power  rate  adjustment  to  the  Portland 
Area  Director,  Portland  Area  Office, 
Bureau  of  Indian  Affairs,  911  NE.  11th 
Ave..  Portland.  Oregon  97232-4169 
during  the  period  30  days  subsequent  to 
December  4,  1992.  The  pass-through 
rate  adjustment  is  now  final  and 
effective  on  the  date  of  this  publication 
or  January  1, 1993.  which  ever  date 
occurs  later. 

FOR  FURTHER  INFORMATION  CONTACT: 
Portland  Area  Director,  Portland  Area 


Office.  Bureau  of  Indian  Affairs,  911  NE. 
11th  Ave.,  Portland,  Oregon  97232- 
4169,  telephone  (503)  231-6750. 
8UI>f>I^MENTARY  INFOmiATION:  The 
purpose  of  this  notice  is  to  annoimce  a 
final  decision  on  the  adjustment  in  the 
Mission  Valley  Power  UUlity  (MVP) 
electric  power  rates.  This  adjustment  is 
the  result  of  an  increase  in  the  electric 
power  rates  charged  by  Montana  Power 
Company  (MPC),  one  of  three  sources  of 
electric  power  marketed  by  MVP. 
Pursuant  to  the  Federal  Energy 
Regulatory  Commission  license  for  the 
Kerr  Dam  Hydroelectric  Facility,  MPC  is 
allowed  to  adjust  their  electric  power 
rates  annually  based  on  the  Comsumer 
Price  Index. 

The  affected  public  and  interested 
parties  were  provided  an  opportunity  to 
provide  input  to  the  Portland  Area 
Director's  decision  on  the  proposed 
pass-through  rate  increase  during  the 
period  from  November  4, 1992  to 
December  4, 1992.  No  comments  were 
received  during  the  30  day  comment 
period. 

Prior  to  September  5, 1992  MPC's 
electric  rate  was  14.24  mills  per  kilowatt 
hour  (kWh).  This  rate  increased  to  14.57 
mills  per  kWh  effective  September  5, 
1992,  an  increase  of  .33  mills. 

Pursuant  to  the  authority  provided  in 
25  CFR  175.13  the  Bureau  of  Indian 
Affairs  has  finalized  the  decision  to 
adjust  consumer  electric  power  rates 
charged  by  the  Mission  Valley  Power 
Utility  to  reflect  the  increased  electric 
power  cost  charged  by  MPC.  The 
following  table  identifies  the  finalized 
power  rate  adjustment  by  consumer 
class. 


Consumer  dass 

Present 

Proposed 
rate  (per 

Residential 

$0.04375 

0.0516 

0.03440 

0.04135 
0.03328 

$0.04385 

^to  2  General' 

0.05170 

Irrigation 

Cocnmerdal* 
Block  1  (first  18.000 

kWh)  

Blocfc  2  (over  18.000 
kWh)  

0.3450 

0.04145 
0.03338 

Ml 

'Smal  md  drga  comnmoat 


■ghUngraM 
real  cwim. 


Based  on  1,200  kWh  usage  a  Mission 
Valley  Power  residential  customer's  bill 
would  increase  from  $63.50  under  the 
current  rate  to  $63.62  under  the 
proposed  adjusted  rate. 

Authority:  The  authority  to  issue  this 
document  is  vested  in  the  Secretary  of  the 
Interior  by  5  U.S.C  301  and  the  Act  of 
August  14, 1914  (38  Stat.  583,  25  U.S.C  385). 

This  notice  of  final  determination  of 
the  power  rate  adjustment  and  related 
information  is  published  under  the 
authority  delegated  to  the  Commissioner 
of  Indian  Affairs  and  the  Deputy 
Commissioner  of  Indian  Affairs  by  the 
Secretary  of  the  Interior  in  Secretarial 
Order  No.  3150,  section  7b,  and  in 
accordance  with  §  175.13  of  title  25  of 
the  Code  of  Federal  Regulations,  which 
provides  for  the  adjustment  of  electric 
power  rates  to  reflect  changes  in  the  cost 
of  purchased  power  or  energy. 

Dated:  January  8, 1993. 
Deborah  J.  Maddox. 
Acting  Deputy  Commissioner  of  Indian 
Affairs. 
[FR  Doc.  93-1258  Filed  1-19-93;  8:45  ami 

BNJJNO  CODE  4310-Oa-M 


993 


Thursday 
January  21,  1993 


M 

= 

s^ 

s 

3 

LL 

3 

•    LI 


^  LU 


Part  IV 

Department  of  the 
Interior 

Bureau  of  Indian  Affairs 

Mohegan  Tribe  and  Nation,  CT;  Receipt 
of  Petition  for  Federal  Acknowledgment 
of  Existence  as  an  Indian  Tribe;  Notice 


5458  Federal  Register  /  Vol.  58,  No.  12  /  Thursday,  January  21.  1993  /  NoUces 


DEPARTMEffT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Receipt  of  Petition  for  Federal 
Acknowledgment  of  Existence  as  an 
Indian  Tribe 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACnON:  Notice. 

SUMMARY:  This  is  pubUshed  in  the 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary— Indian  Affairs  by  209  DM  8. 
Pursuant  to  25  CFR  83.8(a)  (formerly 
25  CFR  54.8(a))  notice  is  hereby  given 
that  the 

Mohegan  Tribe  and  Nation,  c/o  Eleanor 
Fortin,  P.O.  Box  58.  Voluntown, 
Connecticut  06384 

has  filed  a  petition  for  acknowledgment 
by  the  Secretary  of  the  Interior  that  the 


group  exists  as  an  Indian  tribe.  The 
petition  was  received  by  the  Bureau  of 
hidian  Affairs  (BIA)  on  October  6, 1992, 
and  was  signed  by  members  of  the 
group's  governing  body. 

This  is  a  notice  of  receipt  of  petition 
and  does  not  constitute  notice  that  the 
petition  is  under  active  consideration. 
Notice  of  active  consideration  will  be 
sent  by  mail  to  the  petitioner  and  other 
interested  parties  at  the  appropriate 
time. 

Under  §  83.8(d)  (formerly  54.8(d))  of 
the  Federal  regulations,  interested 
parties  may  submit  factual  and/or  legal 
arguments  in  support  of  or  in  opposition 
to  the  group's  (>etition.  Any  information 
submitted  will  be  made  available  on  the 
same  basis  as  other  information  in  the 
BIA's  nies.  Such  submissions  will  be 
provided  to  the  f)etitioner  upon  receipt 
by  the  BIA.  The  petitioner  will  be 
provided  an  opportunity  to  respond  to 
such  submissions  prior  to  a  final 


determination  regarding  the  petitioner's 
status. 

The  petition  may  be  examined,  by 
appointment,  in  the  Department  of  the 
Interior.  Bureau  of  Indian  Affairs, 
Branch  of  Acknowledgment  and 
Research,  room  1362-4vlIB,  1849  C 
Street,  NW.,  Washington,  DC  20240, 
Phone:  (202)  208-3592. 

FOR  FURTHER  INFORMATION  CONTACT: 

Holly  Reckord,  (202)  208-3592.  | 

Dated:  January  5, 1993. 
Eddie  F.  Brown, 

Assistant  Secretary— Indian  Affairs. 
[FR  Doc.  93-1259  Filed  1-19-93;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  307 

[FRL-4012-6] 

Response  Claim*  Proceduras  for  the 
Hazardous  Substanca  Suparfund 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  is  promulgating  this  regulation 
to  establish  the  procedures  for  idling, 
evaluating,  and  resolving  claims 
asserted  against  the  Hazardous 
Substance  Superfund  (the  Fund) 
established  imder  the  Comprehensive 
pjivironmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  amended  by  the  Superfund 
/  mendments  and  Reauthorization  Act 
of  1986  (SARA),  (CERCLA  or  the  Act). 
These  claims  must  be  for  costs  inciured 
in  responding  to  releases  or  threats  of 
releases  of  hazardous  substances, 
pollutants,  or  contaminants.  In  addition, 
this  regulation  establishes  procedures 
for  notifying  concerned  parties 
regarding  limitations  on  the  payment  of 
response  claims.  This  regulation  is 
consistent  with  EPA's  revisions  to  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NGP). 
EFFECTIVE  DATE:  This  final  rule  is 
effective  February  22, 1993. 
ADDRESSES:  The  official  record  for  this 
rulemaking  is  in  the  Su(>erfund  Docket, 
located  in  room  2427  at  the  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460, 
telephone  number  (202)  260-3046.  The 
record  is  available  for  inspection  by 
appointment  only,  between  the  hours  of 
9  a.m.  and  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  As 
provided  in  40  CFR  part  2,  a  reasonable 
fee  may  be  charged  for  copying  services. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  O.  Ross,  Office  of  Emergency 
and  Remedial  Response  (5203  C), 
Environmental  Protection  i^ency,  401 
M  Street,  SW.,  Washington.  DC  20460, 
(703)  603-8798,  or  the  RCRA/CERCLA 
Hotline.  (800)  424-9346,  (TDD  (800) 
553-7672)  (or  in  the  Washington,  DC 
metropolitan  area  (703)  920-9810  (TDD 
(703)  486-3323)). 
SUPPt^MENTARY  INFORMATION:  The 
contents  of  today's  preamble  are  listed 
in  the  following  outline: 

I.  Introduction 

II.  Response  to  Comments  on  Each  Subpart 
(a  detailed  index  is  set  forth  at  the 
beginning  of  this  section] 

III.  Summary  of  Supporting  Analyses 


L  Introduction 

EPA  is  today  promulgating  the 
Response  Claims  Procedures  for  the 
Hazardous  Substance  Superfund  (40 
CFR  part  307)  (hereafter  referred  to  as 
the  RCP).  Today's  final  rule  is  based  on 
the  procedures  proposed  on  September 
13. 1989,  at  54  FR  37892.  Six 
commenters  submitted  a  variety  of 
specific  comments  on  the  Federal 
Register  proposal. 

'This  regulation  provides  the  forms 
and  procedures  required  by  section 
112(b)(2)  of  CERCLA  for  filing  response 
claims  authorized  by  sections  111(a)(2) 
and  122(b)(1)  of  the  Act.  The  RCP 
applies  only  to  claims  submitted  for 
reimbursement  fiom  the  Fimd 
established  by  section  517  of  SARA. 
This  regulation  is  intended  for  use  by 
any  individual,  private  entity, 
potentially  responsible  party  (PRP),  or 
foreign  entity  eligible  to  submit  a  claim 
pursuant  to  sections  111(a)(2)  or 
122(b)(1)  of  CERCLA.  Such  persons,  as 
prescribed  by  CERCLA  section  112, 
must  use  the  forms  and  procedures  as 
promulgated  in  this  rule.  EPA  will 
utilize  the  procedures  in  this  rule, 
which  are  issued  under  the  authority  of 
CERCLA  section  112,  to  implement  its 
authority  to  reimburse  ft'om  the  Fund 
parties  who  are  potentially  liable  for  a 
release  and  who  agree  to  conduct 
response  actions  pursuant  to  section 
122(b)(1)  of  CERCLA. 

The  RCP  addresses  only  response 
claims;  i.e..  claims  for  necessary 
response  costs  incurred  as  a  result  of 
carrying  out  the  NCP.  The  NCP  is 
established  under  section  311(c)  of  the 
Clean  Water  Act,  as  amended  (33  U.S.C. 
1321  (c))  and  is  revised  under  section 
105  of  CERCLA.  The  purpose  of  the  NCP 
is  to  provide  the  organizational 
structure  and  procedures  for  preparing 
for  and  responding  to  discharges  of  oil 
and  releases  of  hazardous  substances, 
pollutants  or  contaminants. 

The  preamble  to  the  proposed  rule 
provided  a  detailed  explanation  of  the 
provisions  of  the  RCP.  The  preamble  to 
today's  final  rule  consists  mainly  of 
responses  to  public  comments  received 
on  the  proposed  RCP.  Therefore,  both 
preambles  should  be  reviewed  for 
clarification  of  issues  on  the  meaning  or 
intent  of  today's  final  rule.  Unless 
directly  contradicted  or  superseded  by 
this  preamble  or  rule,  the  preamble  to 
the  proposed  rule  reflects  EPA's  intent 
in  promulgating  today's  procedures. 

"The  preamble  to  today's  rule  responds 
to  the  public  comments  received  on  the 
proposed  RCP.  In  general,  a  separate 
discussion  is  provided  for  each  section 
of  the  proposed  rule  on  which 
comments  were  received.  If  a  particular 


section  of  the  proposed  rule  is  not  listed 
below,  comments  were  not  received  on 
that  section. 

Each  of  the  discussions  in  the  second 
section  of  this  preamble  is  organized  as 
follows:  (1)  A  summary  of  the  comments 
received  on  each  issue  is  presented 
under  the  heading  "Comment;"  (2) 
EPA's  response  to  the  comments  is  set 
out  under  the  heading  "Response;"  and 
(3)  any  revisions  made  to  the  proposed 
rule  language  are  presented  under  the 
heading  "Final  Rule."  Revisions  to  the 
proposed  rule  that  are  simply  editorial 
or  that  do  not  reflect  substantive 
changes  may  not  be  described  under  the 
beading  "Final  Rule."  In  addition, 
citations,  particularly  to  the  NCP,  have 
been  updated  or  corrected,  where 
appropriate. 

EPA  recently  initiated  an  evaluation 
of  its  policy  and  practices  in  regard  to 
mixed  funding,  including 
preauthorization  and  procedures  for 
evaluating  response  claims.  The 
evaluation  is  being  conducted  in  part  in 
response  to  criticisms  that  the  Agency 
has  used  its  authorities  for  mixed 
funding  too  infiwjuently  and  has 
erected  barriers  to  those  interested  in 
qualifying  for  mixed  funding,  including 
preauthorization.  Although  no 
conclusions  are  yet  available  from  this 
evaluation,  EPA  will  consider  making 
revisions  to  today's  rule  that  are  deemed 
necessary  to  comport  with  the  findings 
and  recommendations  accepted  in  this 
evaluation. 

II.  Response  to  Comments  on  Each 
Subpart 

Index  to  Response  to  Comments 

Section  niunbers  used  in  this  index 
and  in  headings  in  preamble  sections 
below  refer  to  section  designations  in 
the  final  rule. 
Subpart  A— General 

307.11    Scope  and  Applicability 

307.13  Computation  of  Time 

307.14  Defmitions 

Subpart  B — Eligible  Claimants;  Allowable 
Claims;  Preauthorization 

307.21  Natiue  of  Eligible  Claims    . 

307.22  Preauthorization  of  Response 
Actions 

307.23  EPA's  Review  of  Preauthorization 
Applications 

Subpart  C — Procedures  for  Filing  and 
Processing  Response  Claims 

307.30    Requesting  Payment  from  the 
Potentially  Responsible  Party 

307.32    Verification,  Award,  and 
AdministraUve  Hearings 
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Subpart  D— PijniMDte  and  Subrogation 

307.41  Subrogation  of^laimant's  Ri^xts  to 
DieTund 

307.42  Fund's  Obligation  in  the  Event  of 
Failure  of  Remedial  Aotioos  Taken 
PoTsuant  to  Section  122 

Appendix  A — Application  fat 
Praautfaorization  of  a  C£RCLA  Rasponae 
Action 

Appendix  B— Qeim  for  C£RCLA  Response 
Action 

Subpart  A — General* 

Continent 

Ona  commenter  indicated  that  the 
proposed  RCP  is  straightforward  and 
easy  to  comprehend.  Another 
oommanter  endorsed  EPA's  effort  to 
develop  the  proposed  procedures  and 
indicated  that  the  proposed  rule  furthers 
the  Agency's  policy  of  encouraging 
private  sector  cleanups.  However,  a 
number  of  commenters  expressed  the 
opinitm  that  the  proposed  rule  is  overly 
detailed,  time-consuming,  costly, 
complicated,  and  bureaucratic. 

ftesponse 

EPA  behevBS  that  the  proposed  RCP  is 
not  ovei)y  detailed,  time-consuming, 
costly,  complicated,  or  bureaucratic  for 
the  following  reasons.  Under  section 
111  of  CERCLA,  EPA.  through 
delegation  by  the  President  (Executive 
Order  (E.O.)  12580.  52  FR  2923,  January 
29, 1987),  is  assigned  the  responsibility 
of  overseeing  and  managing  the  Fund. 
One  of  the  Agency's  primary  roles  in 
overseeing  and  managing  the  Fund  is  to 
ensure  appropriate  uses  of  Fund 
monies.  

SpedficBlly,  CERCLA  section 
111(a)(2)  provides  that  pa3rment  of  any 
claim  for  necessary  response  costs 
incurred  by  "any  other  person"  shall  be 
made,  provided  that  "such  costs  must 
be  approved  *  •  •  and  certified  by  the 
responsible  Federal  official."  The 
Agency,  therefore,  believes  that  the  RCP 
is  consistent  with  Congressional  intent 
with  raspect  to  ensuring  the  appropriate 
uses  vS  Fund  momes.  In  order  to  fulfill 
this  responsibility,  the  RCP  was 
developed  in  a  mannw  under  which  the 
Agency  can  determine  whether:  (1)  The 
response  costs  were  "necessary";  (2)  the 
response  costs  were  incuired  "as  a 
result  of  carrying  out"  the  NCP;  (3)  the 
response  costs  were  "approved"  under 
the  NCP;  and  (4)  the  nspxxnae  costs  were 
"certified"  by  the  Agency. 

In  addition,  section  112(b)(1)  of 
CERCLA  authorizes  EPA,  through 
delegation  (E.O.  12580),  to  develop  and 
promulgate  the  procedures  fbr 
submitting  response  claims  a^inst  the 
Fund.  EPA  believes  that  the  procedures 
contained  in  the  rule  are  necessary  to 
ensure  appropriate  uses  of  Fund  monies 
and  to  make  certain  that  Ftmd  monies 


that  are  available  ier  response  dahss  'are 
expended  in  accordance  with 
environmental  and  {niblic  health 
priorities.  Through  its  review  of 
applications  for  prean^torization  and 
response  claims  under  tiie  RCP,  the 
Agency  may  grant  preauthoriration  to 
pay  for  only  those  response  actions  that 
are  <tf  scrffident  priority  to  merit  Fund 
expenditures. 

EPA  behevBB  that  the  RCP  win  also 
reduce  the  hkelihood  that  a  response 
action  undertaken  by  a  potential 
claimant  will  either  create  new  or 
exaoeibete  existing  environmental 
problems  at  a  site.  As  stated  above, 
section  111(a)(2)  of  CERCLA  requires 
that  payment  of  response  claims  from 
the  Fimd  must  be  for  response  costs 
incuired  in  carrying  out  the  NCP.  Under 
the  RCP,  the  Agency  will  have  an 
opportimity  to  review  a  response  action 
proposed  by  an  appHcant  in  order  to 
ensure  that  it  is  consistent  with  the  NCP 
and  to  evaluate  the  technical 
capabilities  of  that  appUcant  to  conduct 
the  proposed  response  action.  Moreover, 
in  order  to  be  reimbursed  for  response 
ooBts  incurred,  a  PRP  must  conduct  the 
response  action  in  a  manner  consistent 
with  the  NCP,  the  Consent  Decree,  and 
the  Preauthoriaation  Dedaion  Document 
(FDD). 

Finally,  EPA  believes  that  a  potential 
claimant  should  have  a  reasonable 
assurance  of  reimbursement  when 
presenting  a  claim  against  the  Fund. 
This  reasonable  assurance  is  achieved 
by  identifying  and  describing  in  the  RCP 
the  Agency's  expectations  and  standards 
that  will  bie  applied  when  a  claimant 
seeks  reimbursement  of  the  response 
costs  incurred. 

Fined  Rule 

EPA  is  promulgating  the  final  rule  as 
proposed,  with  the  exception  of  the 
specific  changes  discussed  below. 

Coauneat 

Several  commenters  also  stated  that 
the  unnecessarily  burdensome 
requirements  set  forth  in  the  proposed 
procedures  may  discourage  PRPs  from 
entering  into  mixed-funding 
agreements,  which  would  run  contrary 
to  the  Congressional  intent  in 
establishing  the  CERCLA  section  122 
mixed-funding  provision. 

One  of  these  commenters  stated  that 
under  the  Agency's  Super  fund 
settlement  policy,  the  mixed-funding 
policy,  and  the  detailed  procedural  and 
substantive  requirements  of  the 
proposed  rule,  EPA  has  erected  a 
significant  and  largely  imnecessary 
obstacle  to  the  negotiation  of  mixed- 
funding  settlements.  According  to  the 
commenter,  at  a  minimum,  the  Agency 
has  made  the  settlement  process  mora 
time-consimiing  and  costly  for  the 


Federal  Government  and  PRPs  to 
negotiate.  The  commenter  expressed  die 
beuef  that  the  approach  tmder  the 
proposed  rule,  wnik  possibly 
comerviag  Superftma  monies  in  ^ 
short  term,  is  cotmter-productlve  end 
contrary  to  Congressional  intent  in  the 
Ions  ran,  as  it  makes  it  less  attractive 
and  more  costly  for  PRPs  to  enter  into 
Superfund  settlements. 

Another  commenter  noted  that  mixed- 
funding  agreements  routinely  provide 
for  EPA  oversight,  and  often  for  State 
involvement  as  well,  and  that  this 
substantial,  cmtimHnis  overaight 
throughout  the  project  ensures  that  the 
work  is  not  only  necessary  and 
protective  of  human  health  and  the 
environmeBt,  but  is  also  managed  and 
performed  in  en  efficient  manner, 
Howewr,  because  tha  proposed  rule 
imposes  a  variety  of  requirements  that 
are  unneoessary  in  the  settlement 
context,  and  adds  another  level  of  EPA 
oversight,  it  ¥rill  result  in  substantial 
costs  being  devoted  to  meeting 
excessive  administrative  reauirements 
instead  of  being  used  toward  the 
efficient  cleanup  of  sites.  The 
inefficiency  caused  by  the  proposed  rale 
will,  therefore,  make  raixed-fiindinE 
settlements  lees  attractive  financially  to 
PI8*s.  "Hie  commenter  also  .stated  that 
the  imposition  of  these  numerous 
requirements  and  additional  Agency 
oversight  in  mixed-funding  situations 
will  serve  to  stifle  not  only  the  initiative 
and  efficiency  of  PRPs,  but  also  that  of 
EPA  and  Department  of  }u8tice  (DOf) 
negotiatore. 

finally,  one  of  theee  commenters 
maintained  that  because  the  proposed 
procedures  are  costly  and  time- 
consuming,  and  because  the  process  te 
complicated,  it  is  unlikely  that  EPA  will 
be  willing  to  wait  for  the  process  to  take 
place.  Also,  the  burdensome  process 
will  discourage  the  suhmissian  of 
applicatioiB  for  preauthorization  from 
innocent  landowners  of  contaminated 
sites  as  well  as  from  PRPs  with  Jess  than 
100  percent  responsibility  for 
contaminating  a  site.  The  commenter 
also  noted  that  by  imposing  overly 
burdensome  requirements  conceraing 
the  filing  erf  apphcatians  for 
preauthorization  and  the  awrardmg  of 
response  claims,  the  Agency  has  not 
folfilled  the  intent  of  Congreaa. 

Responae 

The  Agency  disagrees  with  the 
:commentera  who  maintained  that  the 
RCP  will  create  en  obstacle  to  or 
discourage  a  PRP  from  negotiating  a 
mixed-funding  settlement  with  the 
Federal  Government  because  the  RCP 
will  make  jeaching  the  settlement  mora 
costly  and  time-consuming.  EPA 
behaves  that  the  promulgation  of  the    - 
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RCF,  which  sets  forth  clearly  the 
reqiiirements  for  a  PRP  to  obtain  prior 
approval  to  conduct  a  response  action 
and.  subsequently,  to  seek 
reimbursement  of  the  costs  inciirred,  in 
combination  with  the  Model  CERCLA 
Remedial  Design/Remedial  Action  (RD/ 
RA)  Consent  Decree,  will  actually 
encourage  more  mixed-funding 
settlements  and  will,  therefore,  result  in 
a  greater  number  of  volimtary  cleanups 
being  undertaken  by  PRPs  at  Superfund 
sites.  

Under  section  107  of  CERCLA.  PRP 
liability  is  strict,  joint,  and  several, 
unless  PRPs  can  clearly  demonstrate 
that  the  harm  at  a  site  is  divisible. 
Because  of  joint  and  several  liability,  the 
negotiation  of  a  mixed-funding 
settlement  should  be  preferable  to  PRPs. 
The  alternative  of  negotiating  a  mixed- 
funding  settlement  with  the  Agency  can 
significantly  reduce  the  overall  financial 
burden  for  a  PRP. 

EPA  also  believes  that  the  RCP  will 
not  serve  to  stifle  the  initiative  of  EPA 
and  DOJ  negotiators.  In  situations  where 
EPA  has  determined  that  the  most 
effective  method  to  clean  up  a  site  is 
through  the  use  of  a  mixed-funding 
agreement,  the  Agency  will  actively 
pursue  negotiations  with  PRPs. 

The  Agency  does  not  agree  that  the 
RCP  adds  a  costly,  additional  level  of 
EPA  oversight  to  response  actions 
conducted  under  mixed-funding 
settlements.  In  fact,  ongoing  oversight 
may  be  diminished  because  the  RCP 
clearly  illiuninates  the  requirements 
concerning  overall  management  of  the 
response  action,  procurement  of 
response  action  contractors, 
implementation,  and  docxunentation, 
the  ongoing  oversight  of  these  areas  may 
be  diminished.  A  brief  discussion  of  the 
Agency's  "focused  approach"  to 
overseeing  a  remedial  design  and 
remedial  action  performed  by  a  PRP 
imder  a  mixed-funding  settlement 
should  help  to  clarify  this  point. 

A  preauthorized  response  action 
imdertaken  pursuant  to  a  mixed-funding 
settlement  presents  an  unusual 
management  situation  for  EPA  because 
the  response  action  is  partially 
reimbursed  by  the  Agency  but  is  carried 
out  by  a  private  party.  Because  EPA, 

grior  to  entering  the  agreement,  will 
ave  evaluated  the  appUcant's 
capabilities  to  perform  the  response 
action  consistent  with  the  NCP,  EPA  has 
determined  that  a  resource-intensive, 
day-to-day  oversight  of  the 

E reauthorized  response  action  will  not 
B  necessary.  However,  the  Agency  has 
developed  a  focused  approach  to 
oversi^t  in  an  effort  to  ensure  that  a 
PRP  carries  out  the  RD/RA  consistent 


with  the  NCP,  the  Consent  Decree,  and 
the  PDD,  and  to  hold  the  PRP 
accoimtable  and  responsible  for  all 
activities  at  the  site. 

Under  this  approach,  the  Agency  will 
focus  on  the  most  significant  aspects  of 
the  response  action,  such  as  scheduling, 
major  modifications,  emergency  actions, 
and  project  closeout.  EPA  will  oversee 
these  activities  by  reviewing  and 
approving  certain  key  documents 
submitted  by  the  PRP  throughout  the 
RD/RA.  such  as  the  RD  and  RA  work 
plans,  project  schedules,  preliminary 
design,  final  design,  and  Construction 
Quality  Assurance  and  Construction 
Quality  Control  Plans.  In  addition,  as 
part  of  the  Consent  Decree,  EPA  may 
require  the  PRP  to  retain  an 
Independent  Quality  Assiu-ance  Team  to 
evaluate  the  remedial  and  quality 
control  activities.  Thus,  the  level  of 
EPA's  oversight  effort  may  be  increased 
or  decreased  over  time,  depending  on 
the  capabilities  of  the  PRP's  design  and 
construction  teams,  the  natiue  of  the 
technology  selected,  and  the  provisions 
of  the  Consent  Decree  and  the  PDD.  A 
more  detailed  discussion  of  this  focused 
approach  to  oversight  is  contained  in 
the  "Interim  Final  Guidance  on  EPA 
Oversight  of  Remedial  Designs  and 
Remedial  Actions  Performed  by 
Potentially  Responsible  Parties" 
(OSWER  Directive  9355.5-01.  February 
1990). 

EPA  disagrees  with  the  commenters 
that  it  is  imlikely  that  the  Agency  will 
be  willing  to  wait  for  the  response 
claims  process  to  take  place.  EPA  will 
preauthorize  a  response  action  only  if 
the  response  action  is  of  sufficient 
priority  to  merit  Fund  expenditure.  The 
Agency  will  consider  all  appUcations 
for  preauthorization  against  the 
alternatives  of  initiating  an  enforcement 
action  or  conducting  the  remedial  action 
through  a  cooperative  agreement  or  a 
contract.  If  the  Agency  determines  that 
a  response  action  by  a  private  party  or 
a  PRP  under  the  response  claims 
process  is  the  best  available  means  to 
address  a  release  at  a  site,  EPA  will 
grant  preauthorization  for  the  proposed 
response  action  at  the  site  through  the 
response  claims  process.  In  addition, 
the  Agency  has  aJready  issued  and  plans 
to  issue  further  guidance  on  the  claims 
process  for  applicants  and  claimants 
that  Mrill  reduce  the  amount  of  time 
necessary  to  complete  the  required 
procediu^s  at  each  stage  of  the  response 
claims  process. 

Final  Rule 

EPA  is  promulgating  the  final  rule  as 
proposed,  with  the  exception  of  the 
specific  dianges  discussed  below. 

Comment 


Another  commenter  stated  that  the 
proposed  NCP  should  be  revised  to 
allow  a  private-party  response  action  to 
be  exempt  from  on-site  permit 
requirements.  The  commenter 
maintained  that  the  EPA  oversight 
associated  with  the  PDD  and  the 
subsequent  evaluation  of  the  clean-up 
process  is  adequate  to  address  the  on- 
site  environmental  concerns.  The 
commenter  also  encouraged  EPA  to 
publish  in  the  Federal  Register  (on  a 
periodic  basis)  the  identity  of  those 
parties  that  have  submitted  either  an 
application  for  preauthorization  or  a 
claim  form.  This  commenter  felt  that  the 
commitment  to  do  this  on  an  annual 
basis  would  document  the  success  that 
the  claims  approach  has  had  for 
encouraging  PRP-lead  CERCLA  response 
actions. 

Response 

Suggestions  concerning  the  permit 
waiver  provisions  of  CERCLA  section 
121(e)(1)  were  considered  in  the 
revisions  to  the  NCP  and  are  therefore 
inappropriate  for  this  rulemaking  effort. 
Under  the  revised  NCP,  the  Agency  at 
§  300.400(e)(1).  has  determined  that 
certain  types  of  response  actions  may 
qualify  for  the  permit  waiver  contained 
in  CERCLA  section  121(e)(1).  CERCLA 
section  121(e)(1)  provides  that  no 
Federal,  State,  or  local  permit  shall  be 
required  for  the  portion  of  any  removal 
or  remedial  action  conducted  entirely 
on-site,  where  such  remedial  acUon  is 
selected  and  carried  out  in  compUance 
with  CERCLA  section  121.  Response 
actions  quahfying  for  the  permit  waiver 
include  those  conducted  by  a  lead 
agency  pursuant  to  CERCLA  sections 
104, 106, 120, 121,  and  122.  Response 
actions  by  a  lead  agency  include  those 
response  actions  conducted  by  a  private 
party  pursuant  to  CERCLA  sections  106 
or  122.  Such  response  actions  will  also 
qualify  for  the  permit  waiver. 

Because  EPA  does  not  at  this  time 
anticipate  preauthorizing  removals  or 
RI/FSs,  except  on  a  limited  basis,  most 
applications  for  preauthorization  will  be 
for  RD/RAs.  However,  EPA  will  only 
preauthorize  remedial  actions  for  site 
that  is  on  the  NPL,  provided  that  it  does 
not  intend  to:  (1)  compel  a  PRP  to  clean 
up  the  site  using  enforcement 
mechanisms  imder  CERCLA  section 
106;  or  (2)  initiate  a  Fund-financed 
response  through  a  contract  or 
cooperative  agreement.  Thus,  EPA's  use 
of  preauthorization  will  be  limited 
primarily  to  RD/RAs  conducted  by  PRPs 
pursuant  to  mixed-funding  settlements. 

Final  Rule 

EPA  is  promulgating  the  filial  rule  as 
proposed. 


I 

Federal  Register  /  Vol.  58,  No.  12  /  Thursday.  January  21,  1993  /  Rules  and  KegiJatioas        S4»3 


Section  307.11  Scope  and  Applicability 

Comment 

Several  commenters  qiiestioned  how 
the  final  rule  will  affect  PDDs  that  were 
issued  by  the  Agency  prior  to  the 
effective  date  of  the  rwe.  These 
commenters  suggested  that  EPA  should 
explicitly  state  in  the  final  rule  that  the 
procedures  contained  in  the  rule  do  not 
in  any  wray  alter  the  effect  or 
interpretation  of  any  pre-existing  PDDs, 
and  that  the  terms  of  any  previously 
executed  FDD  will  take  precedence  in 
the  event  of  procedural  or  substantive 
conflicts  witfi  the  rule. 

Response 

EPA  concurs  with  these  commenters 
that  the  procedures  set  forth  in  the  RCP 
should  not  in  any  way  alter  the  effect  or 
interpretation  of  any  PDDs  that  were 
issued  by  the  Agency  prior  to  the 
effective  date  of  the  final  rule.  In  the 
event  of  a  procedural  or  substantive 
conflict  between  the  final  rule  and  a 
previously  issued  PDD,  the  terms  and 
conditions  of  the  previously  issued  PDD 
will  take  precedence. 

However,  a  potential  claimant  whose 
proposed  response  action  was 
pceauthorized  by  the  Agency  prior  to 
the  effective  date  of  the  RCP  who 
determines  that  one  or  more  provisions 
of  the  RCP  are  more  favorable  to  him 
than  the  terms  and  conditions  contained 
in  the  previously  issued  PDD  may  elect 
to  comply  with  the  provisions  of  the 
RCP.  If  a  potential  claimant  elects  to 
comply  with  the  provisions  of  the  RCP, 
he  must  notify  the  appropriate  EPA 
Regional  Office  in  writing  of  this 
election  prior  to  such  provisions  taking 
effect,  but  not  later  than  the  time  of  the 
submittal  of  any  claim.  The  Regional 
Office,  in  turn,  will  acknowledge  receipt 
of  such  notice  of  election  to  comply 
with  the  provisions  of  the  RCP  and  may 
revise  the  PDD  as  appropriate. 

Final  Rule 

Section  307.11  is  modified  as  follows: 

1.  Section  307.1l(b]  is  added  to  the 
rule  as  follows: 

"This  part  does  not  affect  the  terms  and 
conditions  contained  in  PDDs  issued  prior  to 
the  effective  date  of  this  part.  However,  a 
potential  claimant  may  elect  to  comply  with 
the  provisions  of  this  part,  rather  tiian  the 
terms  and  conditions  of  a  PDD  issued  prior 
to  die  effective  date  of  this  part,  if  be  so 
chooses.  Written  notice  of  this  election  must 
be  provided  to  EPA  by  the  potential  claimant 
prior  to  such  provision  taking  effect,  but  not 
later  than  the  time  of  the  submittal  of  any 
claim  to  EPA.  EPA  will  provide  a  written 
acknowledgement  of  the  potential  claimant's 
election  and  may  revise  the  PDD  as 
appropriate." 

2.  The  section  has  been  renumbered 
accordingly. 


Section  307.13  Computation  of  Time 

In  order  to  clarify  how  EPA  will 
compute  any  period  of  time  described  or 
allowed  in  the  RCP,  the  Agency  is 
adding  new  §  307.13 — Computation  of 
Time. 

Final  Rule 

Subpart  A  is  modified  as  follows: 

1.  New  §  307.13 — Computation  of 
Time — ^is  added  to  the  rule  as  follows: 

"hi  computiiig  any  period  of  time 
described  or  allowed  in  this  part,  except  as 
otherwise  provided,  the  day  of  the  event  from 
which  the  designated  period  begins  to  run 
shall  not  be  included.  Saturdays,  Sundays, 
and  Federal  legal  holidays  shall  be  included. 
When  a  stated  time  expires  on  a  Saturday, 
Sunday,  or  Federal  legal  holiday,  the  stated 
time  period  shall  be  extended  to  include  the 
next  Imsinees  day." 

2.  Sections  307.13  and  307,14  are 
redesignated  as  new  §§307.14  and 
307.15. 

Section  307.14  Definitions 

Comment 

A  coramenter  stated  that  the 
definition  and  potential  interpretation 
of  the  term  "necessary  costs"  is  critical 
to  the  operation  of  the  procedures 
contained  in  the  proposed  rule.  A 
"necessary  cost"  is  defined  as  one  that 
is  determined  by  EPA  to  be  "required," 
"reasonable,"  "allocable,"  and 
"otherwise  allowable."  The  commenter 
expressed  concern  that  the  potential 
interpretation  of  these  criteria 
introduces  an  excessive  element  of  risk 
and  xmcertainty  into  the  claims  process. 
The  commenter  recommended  that  EPA 
should  constrain  its  review  of  whether 
costs  are  "necessary"  to  avoid 
potentially  imfair,  inconsistent,  or 
unduly  burdensome  claims  review 
procedures.  The  commenter  also 
suggested  that  any  costs  that  the  PRP 
incurred  in  good  feith,  in  substantial 
compUance  with  the  PDD,  and  that  are 
not  unreasonable,  should  be  paid 
promptly  and  in  full.  Reimbursement  of 
such  costs  should  not  be  denied, 
reduced,  or  delayed  due  to  trivial  or 
inconsequential  deficiencies  in  the 
paperwork. 

Response 

The  Agency  disagrees  that  the 
potential  interpretation  of  the  term 
"necessary  costs"  introduces  an 
excessive  element  of  risk  and 
uncertainty  into  the  claims  process. 
Section  111(a)(2)  of  CERCLA  authorizes 
the  Agency,  through  delegation  (E.O. 
12580),  to  use  the  Fund  to  reimburse  a 
claimant  only  for  "necessary"  response 
costs  incurred  as  a  result  of  conducting 
a  preauthorized  response  action.  The 
Agency  has  defined  the  term  "necessaiy 
costs,"  in  part,  to  provide  more  certainty 
as  to  the  meaning  of  this  term.  EPA  has 


ejqilidtly  defined  the  term  "necesaaiy 
costs"  under  §  307.14  of  the  RCP  as 
follows: 

"Necessaiy  response  costs  are  costs 
determined  to  be: 

(1)  Required  (based  upon  "die  site- 
specific  circumstances); 

(2)  Reasonable  (nature  and  amount  do 
not  exceed  that  estimated  or  which 
would  be  incuired  by  a  prudent  person): 

(3)  Allocable  (incurred  spedficdly  for 
the  site  at  issue);  and 

(4)  Otherwise  allowable  (consistent 
with  the  limitations  and  exchisions 
tinder  the  appropriate  Federal  cost 
principles)  •  •  •  ," 

In  addition,  EPA  has  developed  end 
will  issue  guidance  to  prospective 
claimants  on  the  response  claims 
process  that  addresses  the 
detennination  of  "necessary"  response 
costs. 

EPA  generally  agrees  with  the 
commenter  tbet  the  PRP  should  be 
reimbursed  for  response  costs  promptly 
and  in  full  if  the  PRP  ^curs  response 
costs  in  good  faith,  in*ubstantial 
compliance  with  the  Consent  Decree 
and  the  PDD,  and  the  costs  are  not 
imreasonable.  As  provided  for  in  the 
RCP,  if  a  claim  sufficiently  fulfills  the 
requirements  established  in  the  PDD, 
the  Agency  will  promptly  award  the 
claim  and  reimburse  the  claimant  in  the 
amount  of  the  approved  response  costs. 
Also,  payment  of  a  claim  will  not  be 
denied,  reduced,  or  delayed  due  to 
trivial  or  inconsequential  defideiKdes  in 
the  paperwork.  For  mixed-funding 
claims,  once  a  perfected  claim  has  been 
received  by  the  Agency,  EPA  will  pay 
the  amoimt  due  within  60  days  or 
interest  will  begin  accruing  on  that 
amount.  However,  the  Agency  would 
like  to  emphasize  that  in  order  for  EPA 
to  be  able  to  adequately  evaluate  a  claim 
in  a  timely  manner,  the  claimant  must 
submit  complete  and  accurate 
information  and  documentation. 

Final  Rule 

In  order  to  clarify  the  meaning  of  the 
term  "perfected,"  the  Agency  is  making 
a  minor  revision  to  the  definition  of  this 
term  in  §  307.14.  The  definition  of 
"perfected"  will  read  as  follows: 

"Perfected  means  the  point  at  which 
EPA  determines  that  the  written 
demand  for  a  sum  certain  (i.e.,  daim) 
has  the  documentation  necessary  to 
substantiate  the  appropriateness  of  die 
amounts  claimed;  i.e.,  the  claim  is 
technically  complete." 

Subpart  B— Eligible  Claimants; 
Allowable  Claims;  Preauthorizatiua 

Section  307.21  Nature  Of  Eligible  Claims 

Comment 

One  commenter  urged  the  Agency  to 
promulgate  a  final  rule  diat  would  allow 
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for  the  use  of  mixed-funding  settlements 
for  remedial  actions  at  both  National 
Priorities  List  (NPL)  and  non-NPL  sites. 
The  commenter  argued  that  the 
statutory  language  of  CERCLA  section 
122  does  not  prohibit  mixed- funding 
settlements  for  remedial  actions  at  non- 
NPL  sites.  The  commenter  also  stated 
that  mixed-funding  settlements  at  non- 
NPL  sites  make  practical  sense,  since 
there  are  occasional  hazardous  waste 
sites  that  warrant  expedited 
remediation,  although  the  sites  have  not 
yet  gone  through  the  lengthy  process  to 
quaUfy  for  Usting  on  the  NPL. 
Response 

EPA  does  not  agree  with  this 
commenter.  Section  122(a)  of  CERCLA, 
which  authorizes  the  use  of  mixed- 
funding  agreements,  requires  that  such 
agreements  be  faciUtated,  whenever 
practicable,  that  are  "  *  *  *  in  the 
public  interest  and  consistent  with  the 
National  Contingency  Plan  in  order  to 
expedite  effective  remedial  actions  and 
minimize  Utigation."  (Emphasis  added.) 
Section  111(a)(2)  of  CERCLA  requires 
that  payment  of  a  claim  must  be  for 
necessary  response  costs  that  were 
incurred  "  *  *  *  as  a  result  of  carrying 
out  the  National  Contingency  Plan." 
(Emphasis  added.) 

Section  300.68(a)(1)  of  the  1985  NCP 
(and  §  S  300.425(b)  and  300.700(d)(3)(iii) 
of  the  1990  NCP)  provides  that  only 
those  releases  at  sites  included  on  the 
NPL  will  be  eligible  for  Fund-financed 
remedial  actions.  This  principle  was 
upheld  in  State  of  Ohio  v.  U.S.  EPA,  838 
F.2d  1325  P.C.  Or.,  1988).  The  NPL  is 
EPA's  hst  of  the  most  serious  hazardous 
waste  sites  idenUHed  for  possible  long- 
term  remedial  response.  Thus,  the  NPL 
is  used  to  identify  priorities  among 
releases  and  potential  releases  and 
serves  as  a  basis  to  guide  the  allocation 
of  Fund  resources  among  releases.  The 
purpose  of  the  NPL  restriction  is  to 
ensure  that  the  limited  monies  in  the 
Fund  are  used  only  at  sites  that  have 
been  identified  as  posing  the  greatest 
potential  threats  to  human  health  and 
the  environment.  Inclusion  on  the  NPL, 
hovyever.  is  not  a  precondition  for  the 
preauthorization  of  removal  actions  or 
remedial  planning  activities. 

Final  Rule 

EPA  is  promulgating  the  final  rule  as 
proposed. 

Comment 

Another  commenter  stated  that  the 
proposed  rule  will  result  in  a  costly 
process  for  a  PRP  to  obtain  Agency 
approval  to  conduct  a  cleanup.  The 
commenter  maintained  that  the 
additional  planning  and  management 
costs  incurred  by  an  applicant  must  also 
be  reimbursed  from  the  Fund. 

Response 


The  costs  incurred  for  obtaining 
EPA's  grant  of  preauthorization  is  a  cost 
associated  with  the  negotiation  of  a 
settlement  and,  as  such,  is  not 
reimbursable  from  the  Fund.  The 
preauthorization  process  is  an 
application  for  a  benefit  (i.e.,  a 
reimbursement  from  the  Fimd).  Thus, 
the  costs  associated  with  such 
applications  are  not  reimbursable.  In 
addition,  the  preauthorization  process  is 
an  opportunity  for  a  PRP  to  propose  his 
methods  for  management  of  the 
remediation  at  a  site  and  to  receive 
comments  from  EPA  concerning  the 
eventual  reimbursement  of  the  eligible 
response  costs.  Consequently,  the 
preauthorization  process  is  in  the  best 
interests  of  both  the  Agency  and  the 
applicant.  It  is  the  applicant,  and  not 
EPA,  who  determines  in  the  first 
instance  whether  his  application  is 
sufficient  and  in  compliance  with  EPA's 
guidance.  The  more  complete  the  draft 
application,  the  more  streamlined  the 
preauthorization  process  becomes  for 
both  parties. 

A  PRP  would  be  legally  responsible 
for  clean-up  costs  at  a  site,  including 
planning  and  management  costs, 
regardless  of  whether  or  not  the  PRP 
had  entered  into  a  mixed-funding 
agreement.  As  discussed  above,  section 
111(a)(2)  of  CERCLA  authorizes  the 
reimbursement  of  claims  only  for 
"necessary"  response  costs.  All  costs 
that  meet  the  criteria  for  "necessary 
costs"  contained  in  the  RCP  will  be 
eligible  for  reimbursement  from  the 
Fund,  hi  addition,  section  112(b)(3)  of 
CERCLA  provides  that  a  claimant  shall 
bear  the  burden  of  proving  his  claim. 
Therefore,  if  a  claimant  can  demonstrate 
that  particular  planning  and 
management  costs  meet  the  criteria  for 
"necessary  costs"  and  are  otherwise 
eligible,  these  costs  will  be  reimbursed 
from  the  Fund. 
Final  Rule 

EPA  is  promulgating  the  final  rule  as 
proposed. 
Comment 

One  commenter  raised  a  number  of 
issues  concerning  the  requirements  for 
contractor  claims  under  mixed-funding 
settlements.  First,  the  commenter  noted 
that  §  307.21(c)(1)  of  the  proposed  rule 
requires  that  a  contractor  claim  must 
arise  from  work  within  the  scope  of  the 
contract.  This  commenter  maintained 
that  in  most  contracts,  including  those 
for  work  at  Superfund  sites,  one  of  the 
primary  types  of  contractor  claims  is  for 
"changes"  or  "extras."  The  commenter 
stated  that  in  situations  where  a 
"changes"  claim  does  not 
fundamentally  alter  the  basic  response 
technology  or  scope  of  work,  the 
contractor  claim  should  be  processed 


and  reimbursed  without  the  need  for 
subn>itting  a  revised  application  for 
preauthorization.  This  commenter  also 
recommended  that  the  proposed  rule 
should  be  clarified  by  allowing 
contractor  claims  that  are  "  *  *  * 
within  the  general  scope  of  work  *  *  * 
"  established  by  the  contract.        ) 
Response 

EPA  disagrees  with  this  commenter. 
The  preamble  to  the  proposed  rule 
stated  that  contractor  claims  must  " 
*  *  *  arise  from  work  that  is 
preauthori2jed  and  that  is  within  the 
scope  of  the  contract  at  issue."  Change 
orders  should  never  be  used  for 
modifications  beyond  the  "scope  of  the 
contract."  A  PDD  that  is  issued  to  a 
potential  claimant  will  not  require  a 
revised  application  for  preauthorization 
to  expand  the  scope  of  a  specific 
contract.  However,  if  a  particular  PDD. 
for  example,  authorizes  both  site 
excavation  and  construction,  and  a 
contract  is  awarded  for  construction 
only,  the  site  excavation  component 
cannot  be  "added"  to  this  contract  by  a 
change  order.  Similarly,  in  order  to  be 
reimbursed  from  the  Fund,  a  design 
component  could  not  be  "added"  to  this 
contract  without  submitting  a  revised 
application  for  preauthorization. 
The  Agency  concurs  with  the 
commente.  's  statement  that  contractor 
claims  that  are  within  the  "general" 
scope  of  work  established  by  the 
contract  should  be  allowed.  However, 
EPA  believes  the  addition  of  the  word 
"general"  to  the  regulatory  language  is 
unnecessary  because  the  Agency  already 
interprets  the  phrase  "  •  *  •  within  the 
scope  of  work  *  *  *  "  as  meaning 
within  the  "general"  scope  of  work 
established  by  the  contract.  Moreover, 
the  phrase  is  generally  understood  as 
having  such  a  meaning. 
Final  Rule 

EPA  is  promulgating  the  final  rule  as 
proposed. 
Comment 

Second,  the  commenter  noted  that 
§  307.21(c)(3)  of  the  proposed  rule  will 
result  in  EPA  denying  contractor  claims 
if  the  claims  are  "caused  by  the 
mismanagement  of  the  claimant."  This 
commenter  maintained  that  the  term 
"mismanagement"  is  an  open-ended 
standard  and  is  ambiguous.  The 
commenter  stressed  that  the  final  rule 
should  delete  the  mismanagement 
standard  and  clarify  that  contractor 
claims  for  cost  overruns  are 
reimbursable  fixim  the  Fund  "imless 
they  are  due  to  the  negligence  of  the 
PRPs  or  the  contractor." 
Response 

The  Agency  does  not  agree  that  the 
mismanagement  standard  concerning 
contractor  claims  should  be  deleted  or 


that  the  tenn  "mismanagement"  is 
open-ended  or  ambiguous.  In  general, 
pubUc  funds  will  not  be  used  to 
reimburse  a  claimant  when  there  is 
fraud,  waste,  abuse,  or  mismanagement 
of  the  response  action.  Therefore,  EPA 
believes  that  it  is  essential  that 
claimants  be  held  responsible  for  the 
competent  management  of  the  response 
action  and  of  their  contractors.  In 
addition.  §  307.32(h)  of  the  RCP 
provides  for  the  adjustment  of  costs 
where  a  response  action  is  determined 
to  be  ineffective  due  to  acts  of  omission 
or  commission  of  the  claimant  himself, 
the  claimant's  employees,  or  the 
claimant's  contractor. 

Final  Rule 

EPA  is  promulgating  the  final  rule  as 
proposed. 

Comment 

Third,  the  commenter  stated  that 
§  307.21(c)(4)  of  the  proposed  rule  also 
provides  that  contractor  claims  may  be 
denied  if  they  are  "caused  by  the 
claimant's  vicarious  liability  for  the 
improper  actions  of  others."  This 
commmter  noted  that  contractors  hired 
by  PRPs  to  perform  remedial 
construction  are  usually  independent 
contractors  and,  therefore,  the  PRPs  are 
generally  not  vicariously  liable  for  their 
actions.  The  commenter  suggested  that 
the  Agency  consider  eliminating  PRP 
vicarious  liability  as  a  grounds  for 
denying  Fund  reimbursement  of 
contractor  claims  in  order  to  avoid 
unfair  denials  of  legitimate  claims.  The 
commenter  also  stated  that  if  EPA 
decides  to  continue  to  include  the 
concept  of  vicarious  liability,  the  rule 
should  at  least  clarify  that  a  PRP  may  be 
found  vicariously  liable  only  under  the 
following  circumstances:  (1)  where  the 
PRP  negligently  hires  an  incompetent 
contractor;  or  (2)  where  the  PRP 
assumes  direct  control  of  the  day-to-day 
operations  of  the  contractor. 

Response 

EPA  disagrees  that  the  claimant 
vicarious  liability  standard  should  be 
modified  or  deleted  as  a  grounds  for 
denying  contractor  claims.  A  claimant's 
vicarious  liability  refers  to  the  liability 
for  the  actions  of  others  that  a  claimant 
must  accept  as  a  part  of  his  general 
management  responsibility.  The  Agency 
believes  that  a  claimant  must  accept  this 
management  responsibility  if  the 
claimant  is  to  competently  direct  and 
oversee  a  response  action  at  a  site. 

Final  Rule 

EPA  is  promulgating  the  final  rule  as 
proposed. 

Section  307.22  Preauthorization  of 
Response  Actions 

Comment 


Several  commenters  disciissed  issues 
related  to  the  preauthorization  of 
response  actions  in  the  context  of 
mixed-funding  agreements,  and 
emphasized  the  need  to  streamline  the 
process.  One  commenter  stated  that  in 
the  context  of  mixed-funding 
settlements  for  remedial  actions  under 
Consent  Decrees  at  NFL  sites  where 
Records  of  Decision  (RODs)  have  been 
issued,  the  proposed  requirements  for 
the  submission  of  information  in  the 
application  for  preauthorization  are 
excessive  and  redundant.  This 
commenter  concurred  with  the 
suggestion  in  the  preamble  to  the 
proposed  rule  (at  54  FR  37905)  that  the 
preauthorization  process  be  streamlined 
by  incorporating  existing  documents  by 
reference  in  the  application. 

Another  commenter  indicated  that 
because  cleanups  under  mixed-funding 
settlements  are  subject  to  public 
comment.  Federal  court  review,  and 
EPA  approval  and  oversight,  the  same 
regulatory  safeguards  needed  for  non- 
PRP  cleanups  should  not  apply  to 
cleanups  conducted  under  mixed- 
funding  settlements.  The  commenter 
stressed  that  the  information  required 
by  a  number  of  the  application 
provisions  can  be  easily  obtained  from 
other  sources  (e.g.,  the  work  plan,  the 
remedial  investigation/  feasibility  study 
(RI/FS),  the  Consent  Decree).  This 
commenter  suggested  that  EPA  propose 
a  separate  rule  that  would  be  applicable 
only  to  mixed-funding  claims  and  that 
would  contain  a  streamlined  application 
process.  This  commenter  also 
recommended  that  PRP  applications  not 
be  required  to  include  information  on 
the  identity  of  other  PRPs  or  persons 
who  may  have  received  special  or 
general  notice  letters  from  EPA,  because 
the  Agency  will  already  have  the 
desired  information  in  its  possession. 
Finally,  this  commenter  stated  that  if 
the  Agency  elects  not  to  propose  a 
separate  rule  or  not  to  continue  with  the 
current  system  of  mixed-funding 
preauthorization  which,  in  the 
commenter's  view,  has  proven  to  be 
workable  in  a  number  of  instances,  the 
proposed  rule  should  be  revised 
appropriately  to  take  into  account  the 
unique  nature  of  mixed-funding 
settlements. 

A  commenter  also  noted  that  mixed- 
funding  settlements  are  subject  to 
Federal  court  approval  as  part  of  a 
Consent  E)ecree.  The  commenter 
questioned  whether  the  extent  and 
complexity  of  the  information  required 
in  the  application  for  preauthorization 
is  necessary  when  the  settlement  is 
already  subject  to  court  review  and 
enforcement.  In  addition,  the 
commenter  suggested  that  EPA 


reevaluate  the  extent  of  the 
preauthorization  requirements  for 
mixed-funding  settlements,  because  the 
Agency's  need  for  adequate  response 
claims  information  must  be  balanced 
with  its  need  to  maximize  mixed- 
funding  settlements,  consistent  with  the 
mandate  of  SARA  and  the  recent 
management  review  of  the  Superfund 
program  ("A  Management  Review  of  the 
Superfund  Program."  William  K.  Reilly, 
Adhninistrator,  U.S.  EPA,  1989). 

Finally,  one  of  these  commenters 
suggested  that  although  the  pro|>osed 
rule  encourages  private  party  cleanups, 
the  Agency  would  simplify  the  process, 
wherever  possible,  to  allow  for  PRPs  to 
initiate  cleanups  promptly,  without 
unnecessary  government  intervention  or 
delay. 

Response 

Although  a  mixed-funding  settlement 
with  a  PRP  will  provide  for  public 
comment,  Federal  court  review  and 
approval,  and  EPA  oversight,  the 
Agency  believes  that  the 
preauthorization  requirements  for  a 
mixed-funding  settlement  that  are  set 
forth  in  the  RCP  are  necessary  to  ensure 
appropriate  uses  of  Fund  monies  and  to 
guarantee  that  Fund  resources  that  are 
available  for  mixed-funding  settlements 
are  expended  in  accordance  with 
environmental  and  public  health 
priorities.  EPA,  however,  does  recognize 
the  unique  nature  of  mixed-funding 
settlements  under  the  preauthorization 
process. 

As  referenced  above,  the  Agency  has 
developed  guidance  on  the  mixed- 
funding/response  claims  process  for 
applicants  and  claimants.  The  guidance 
effectively  streamlines  the  process  for 
requesting  the  Agency's  prior  approval 
for  a  PRP  to  conduct  a  response  action 
by  allowing  PRP  applicants  to  utilize 
information  that  was  developed  for  the 
Consent  Decree  as  a  basis  for  meeting 
the  information  requirements  of  the 
application  for  preauthorization.  This 
process  will  reduce  the  amount  of  new 
information  that  a  PRP  must  develop 
and,  therefore,  will  reduce  the  time  and 
cost  required  to  prepare  an  application. 

However,  the  Agency  disagrees  that  a 
separate  rulemaking  is  necessary  for 
mixed-funding  claims.  EPA  will  utilize 
the  procedures  in  the  RCP,  which  are 
issued  under  the  authority  of  section 
112  of  CERCLA,  to  implement  its 
authority  to  reimburse  from  the  Fund 
parties  who  are  potentially  liable  for 
releases  and  who  agree  to  conduct 
response  actions  pursuant  to  section 
122(b)(1)  of  CERCLA.  EPA  believes  that 
both  mixed-funding  claims  and  claims 
that  are  authorized  by  CERCLA  section 
111(a)(2)  can  be  effectively  regulated 
under  a  single  rulemaking  and  that  the 
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proposal  of  a  separate  rule  for  mixed- 
funding  claims  is  neither  necessary  nor 
would  it  be  an  efficient  use  of  Agency 
resources. 

In  addition,  EPA  disagrees  that  an 
applicant  should  not  be  required  to 
provide  or  include  Information  in  the 
application  for  preauthohzation  on  the 
identity  of  any  known  PRP,  including 
the  applicant  and  persons  who  may 
have  received  special  or  general  notice 
letters  from  the  Agency,  flection 
307.22(b)(3)  of  the  RCP  requires 
applicants  to  provide  the  identity  of  any 
such  person.  This  req'ji.'ement  appbes 
to  all  requests  for  preauthorization.  by 
both  PRP  and  non-PR?  applicants.  The 
emphasis  of  this  requirement  concerns 
applicants  identifying  any  additional 
PRPs  that  are  unknown  to  tJie  Agency. 
In  meeting  this  requirement,  applicants 
may  assist  EPA  in  identifying  and 
locating  additional  PRPs  who  can  be 
brought  into  the  negotiations  to  arrive  at 
a  mixed-funding  settlement  agreement 
or  from  whom  EPA  can  recover  the  costs 
of  the  Fund- financed  portion  of  the 
preauthorized  response  action.  Rather 
than  requiring  an  applicant  to  determine 
whether  EPA  has  sent  special  or  general 
notice  letters  to  all  parties  on  the 
applicant's  list  of  PRPs,  the  Agency  is 
requesting  that  the  apphcant  provide  a 
complete  list  of  PRPs.  In  order  to  clarify 
the  intended  purpose  of  the 
requirement.  EPA  has  modified  the 
requirement  to  stress  that  the  applicant 
must  identify  any  known  potentialfy 
responsible  parties. 

Fina]  Rule 

Section  307.22(b)(3)  is  modified  as 
follows: 

"The  identity  of  any  potentially 
responsible  parties  iuiown  to  the  applicant, 
(including  the  applicant),  and  any  contact 
with  such  parties,  including,  but  not  limited 
to,  any  correspondence,  agreements,  or 
litigation  with  such  parties;" 

Comment 

One  commenter  recommended  that 
EPA  should  not  rule  out  the 
preauthorization  of  an  RI/FS,  even  tn  a 
situation  where  no  agreement  has  been 
reached  with  the  PRP  concerning  the 
PRP  conducting  the  final  response 
action.  The  commenter  concluded  that 
the  legislative  history  of  CERCLA  makes 
it  clear  that  mixed  funding  is 
appropriate  for  conducting  an  RI/FS, 
even  though  there  is  no  guarantee  that 
the  PRP  will  conduct  the  response 
action.  The  commenter  also  noted  that 
the  use  of  a  mixed-funding  agreement 
for  performing  an  RI/FS  woidd  be  useful 
becaxise  it  wotdd  establish  an  earfy 
precedent  of  cooperation  between  EPA 
and  the  PRP,  while,  at  the  same  time, 
expediting  the  preliminary  stages  of  the 
cleanup. 


Response 

EPA  wishes  to  clarify  that  It  has  not 
ruled  out  the  preauthorization  of  an  RI/ 
FS  to  be  conducted  by  a  PRP  under  a 
mixed-funding  setUement.  As  noted  by 
another  commenter,  in  fiscal  year  1989, 
the  Agency  preauthorized  an  RI/FS  on 
the  technical  merits  of  a  single  study  of 
the  ground  water  at  three  contiguous 
sites  in  Tampa,  Florida.  It  is  Agency 
policy,  however,  that  preauthorization 
of  an  RI/FS  in  the  context  of  a  mixed- 
funding  agreement  is  generally  not 
available  unless  the  PRP  agrees  to 
undertake  any  response  action  that  EPA 
may  subsequently  determine  is 
necessary.  This  is  because  EPA  has 
concluded  that  it  would  be  an 
inefficient  use  of  Agency  resources  to 
negotiate  settlement  agreements  that  are 
limited  in  scope  to  Rl/FSs.  In  addition, 
there  is  generally  insufficient 
information  available  to  both  a  potential 
applicant  and  the  Agency  dtuing  the 
early  stages  of  RI/FS  negotiation  to 
evaluate  fully  the  relative  merits  of  a 
mixed-funding  agreement 

Final  Rule 

EPA  is  promulgating  the  final  rule  as 
proposed. 

Comment 

A  commenter  recommended  that  the 
preauthorization  provision  in 
§  307.22(f)(3)  reqiiiring  an  applicant  to 
obtain  the  assiuvnce  of  State 
cooperation  be  amended  to  require  that 
the  PRP  need  only  establish  that  he  has 
made  a  "good  faith"  effmt  to  obtain 
such  an  assurance  of  cooperation.  The 
commenter  stressed  that  under  the 
proposed  rule,  a  State's  refusal  to 
cooperate  for  various  reasons  could 
significantly  delay  cv  even  imperil  a 
settlement  and  cleanup.  The  commenter 
stated  that  the  Agency  should  not 
expand  the  authorities  concerning 
States'  role  in  Superftuid  response 
actions  that  are  carefully  established  by 
statute  and  should  not  provide  the 
States  with  what  is  tantamount  to  veto 
power  over  all  mixed-funding 
settlements  by  requiring  a  PRP  to  assure 
State  cooperation  as  a  condition  of 
preauthorization. 

Response 

While  the  Agency  believes  that  its 
intent  is  dear  when  §  307.22(f)(3)  is 
read  in  conjimction  with  the 
instructions  for  the  Application  for 
Preauthorization,  EPA  will  clarify  the 
requirement  concerning  the  assurance  of 
State  and  Indian  Tribe  cooperation. 
Sections  104(c)(2)  and  126(a)  of 
CERCLA  provide  that  EPA  will  consult 
with  affected  States  or  Indian  Tribes 
before  determining  the  appropriate 
remedial  action  to  be  taken  at  a  site 
pursuant  to  section  104.  Preauthorized 
response  actions  are  not  response 


actions  under  section  104  of  CERCLA. 
However,  as  a  matter  of  policy,  the 
Agency,  or  the  applicant,  will  seek  to 
coordinate  preauthorized  response 
actions  with  the  appropriate  State.  In 
the  preamble  to  the  proposed  rule  (at  54 
FR  37903),  the  Agency  stated  that  "the 
applicant  seeking  preauthorization  of  a 
remedial  action  is  encouraged,  at  the 
time  the  application  for 

{)reauthorization  is  filed,  to  obtain  a 
etter  signed  by  the  designated  State  or 
Indian  Tribe  hazardous  waste  official 
that:  (1)  concurs  with  the  proposed 
action;  and  (2)  assures  the  cooperation 
of  the  State  or  Indian  Tribe  in  the 
proposed  action."  (Emphasis  added). 
The  preamble  also  stated  that  "If  die 
applicant  does  not  supply  a  letter  from 
the  State  or  Indian  Tribe  official, 
documentation  must  be  supplied  that 
every  reasoruA>le  effort  was  made  to 
obtain  the  cooperation  of  the  State  or 
Indian  Tribe."  (Emphasis  added). 

The  submission  of  a  letter  by  an 
applicant  will  minimize  or  eliminate 
entirely  the  time  required  by  EPA  for 
coordination  and  consultation  with 
States  or  Indian  Tribes.  The  absence  of 
this  letter,  however,  will  not  be  used  as 
the  basis  for  denying  preauthorization  to 
an  applicant  as  long  as  documentation 
is  supplied  that  indicates  that  "evwy 
reasonable  effort"  was  made  to  obtain 
the  cooperaticHi  of  the  State  or  Indian 
Tribe.  Consequently,  the  proposed  rule 
does  not  provide  States  or  Indian  Tribes 
with  what  is  tantamoimt  to  veto  power 
over  all  mixed-funding  settlements. 

Fjna7  Rule 

Section  307.22(f)(3)  is  modified  and 
will  read  as  follows: 

"Docimientatlon  of  reasonable  effort  to 
obtain  the  cooperation  of  die  State  or  Indian 
Tribe:" 

Comment 

One  commenter  suggested  that  the 
proposed  policy  stipulating  that  it  is  not 
appropriate  to  preauthorize  a  response 
action  unless  long-term  operation  and 
maintenance  (O&M)  will  be  undertaken 
and/or  paid  for  by  a  party  other  than 
EPA  is  not  prudent  and  is  not  required 
by  CERCLA.  The  commenter  stated  that 
there  is  no  reason  to  arbitrarily  limit 
mixed-funding  settlements  to  capital 
costs  or  to  require  a  settling  PRP  to 
provide  assurance  of  long-term  O&M 
expenses.  Instead,  the  issue  of  O&M 
expenses  is  better  left  for  resolution 
through  negotiation  in  an  appropriate 
Consent  Decree. 

Response 

EPA  does  not  agree  with  this 
commenter.  It  is  true  that  the  provision 
concerning  O&M  is  not  specifically 
required  by  CERCLA.  However,  it  is 
EPA  policy,  as  stated  in  "Evaluatiing 


Mixed-Funding  Settlements  Under 
CERCLA,"  53  FR  8279.  March  14. 1988. 
that  the  Agency  will  not  pay  for  O&M 
costs  necessary  to  maintain  the 
effectiveness  of  a  response  measure 
following  its  completion  under  a  mixed- 
funding  settlement.  The  Agency  does 
not  believe  it  is  appropriate  to 
preauthorize  a  response  action  under  a 
mixed-funding  settlement  that  provides 
for  the  payment  of  O&M  costs  by  EPA 
because  the  Agency  would  not  utilize 
Fund  monies  for  these  costs  imder  a 
CERCXA  section  104  response  action 
that  is  financed  from  the  Fund. 

Moreover,  it  is  important  to  note  that 
it  is  tha  PRP,  not  EPA,  who  remains 
legally  responsible  and  accountable  for 
the  continued  success  of  the  response 
action.  The  reason  for  authorizing  a  PRP 
to  conduct  an  RD/RA  is  to  place  the 
responsibility  for  a  successful  cleanup 
of  hazardous  waste  disposal  sites  on 
those  who  are  liable.  Tne  Agency  policy 
not  to  preauthorize  a  remedial  action 
unless  the  PRP  assumes  the  long-term 
O&M  costs  is  designed  to  conserve  the 
limited  resources  of  the  Fimd. 

The  final  rule  provides  examples  of  ~ 
how  claimants  may  finance  O&M  costs. 
A  PRP  or  other  claimant  may  satisfy 
long-term  O&M  activities,  if  applicable, 
in  one  of  two  ways:  (1)  By  posting  a 
bond  or  other  financial  assurance, 
satisfactory  to  EPA,  which  is  sufficient 
in  amoimt  to  cover  the  costs  of 
necessary  long-term  O&M;  or  (2)  by 
submitting  a  written  assurance  from  the 
State  to  provide  for  long-term  O&M  of 
the  response  action.  The  mixed-funding 
guidance  (at  53  FR  8284)  cited  above 
also  notes  that  "The  Agency  will 
generally  resort  to  enforcement  actions 
rather  than  committing  Fund  money  for 
cleanup  at  the  site  when  both  the  PRPs 
and  tha  State  refuse  to  be  responsible  for 
O&M." 

Final  Rule 

EPA  is  promulgating  the  final  rule  as 
proposed. 

Comment 

Section  307.22(i)  of  the  proposed  rule 
provides  that  if  a  preauthorized 
response  action  requires  modification  or 
if  it  appears  that  project  costs  will 
exceed  approved  costs,  a  revised 
application  for  preauthorization  must  be 
submitted  by  the  PRP  and  approved  by 
EPA  before  different  or  additional 
response  activities  can  be  undertaken  at 
the  site,  if  such  activities  are  to  be 
eligible  for  compensation  from  the 
Fund.  One  commenter  maintained  that 
this  requirement  is  wasteful  and 
unnecessary  in  mixed-funding 
situations.  The  commenter  noted  that  if 
extra  response  work  under  a  mixed- 
funding  agreement  is  to  be  conducted,  it 
is  likely  that  EPA,  in  its  oversight 


capacity,  will  have  requested  or 
approved  the  work,  and  the  PRP  should 
not  be  obligated  to  obtain  approval  for 
what  the  Agency  has  initiated  or  already 
has  concluded  is  necessary. 

Response 

EPA  does  not  agree  with  this 
commenter.  In  accordance  with  section 
111(a)(2)  of  CERCLA  and  §  300.700(d)  of 
the  revised  NCP,  all  response  actions 
and  costs  must  be  approved  in  advance 
by  EPA  through  the  preauthorization 
process  in  order  for  a  claim  to  be 
submitted  against  the  Fund.  This 
requirement  avoids  ambiguity  as  to 
whether  particular  activities  are  within 
the  scope  of  the  preauthorized  response 
action,  which  protects  the  interests  of 
both  the  potential  claimant  and  the 
Agency.  Without  advance  approval  of 
response  activities  by  EPA,  a  potential 
clcumant  has  no  assurance  that  the  costs 
will  be  deemed  eligible.  The  revised 
application  for  preauthorization  needs, 
therefore,  to  reflect  the  specific  changes 
concerning  the  modified  response 
activities  or  the  additional  response 
costs,  and  the  Agency  will  consider 
these  changes  only. 

EPA's  involvement  in  the  response 
activities  at  a  site,  through  the  focused 
approach  to  oversight,  will  tend  to 
minimize  the  time  required  for  the 
approval  of  the  activities  and  will, 
therefore,  provide  an  indication  of 
whether  the  additional  work  is 
appropriate.  However,  EPA's  oversight 
does  not  involve  constant  monitoring  of 
whether  additional  amounts  of  money 
are  available  in  the  Fund. 

Final  Rule 

EPA  is  promulgating  the  final  rule  as 
proposed. 

Section  307.23  EPA's  Review  of 
Preauthorization  Applications 

Comment 

A  number  of  commenters  expressed 
concern  about  the  time  required  for 
EPA's  review  of  an  application  for 
preauthorization.  One  commenter 
suggested  that  the  proposed  rule  would 
benefit  from  setting  a  time  limit  for 
EPA's  review  of  a  completed 
application.  This  commenter  also 
suggested  that  the  Agency  identify  a 
timeframe  in  which  a  PDD  would  be 
prepared.  Another  commenter  noted 
that  as  part  of  its  management  review  of 
the  Superfund  program,  EPA  stated  that 
it  will  establish  a  single,  integrated 
timeline  for  both  enforcement  and 
Fund-financed  activities.  Thus,  EPA 
indicated  that  it  will  establish  deadlines 
for  completing  negotiations,  and  follow- 
up  with  enforcement  or  response 
actions.  At  the  same  time,  the 
management  review  acknowledged  that 
the  preparation  of  PDDs  by  EPA 


Headquarters  has  already  led  to  delays. 
This  commenter  expressed  concern  that 
these  conflicting  constraints  "may  mean 
that  mixed-funding  settlement  offers 
will  be  caught  in  a  time  squeeze  and 
will  not  be  accepted  by  the  Agency." 

Response 

The  Agency  does  not  believe  that  it  is 
advisable  to  include  time  limits  within 
the  regulatory  language  of  the  RCP  for 
the  review  and  evaluation  of 
applications  for  preauthorization  or  for 
the  preparation  of  a  PDD.  The  time 
required  by  the  Agency  to  review  and 
evaluate  an  application  for 
preauthorization  and  to  prepare  the 
corresponding  PDD  will  fluctuate 
because  of  the  wide  range  of  conditions 
and  response  activities  for  which 
applicants  will  be  seeking 
preauthorization.  EPA  has  not  included 
these  time  limits  in  the  proposed  or 
final  rule  because  the  Agency  beUeves 
that  it  is  important  to  thoroughly  review 
each  application  for  preauthorization 
and  to  carefully  prepare  the 
corresponding  PDD,  rather  than  to 
attempt  to  complete  these  activities 
under  a  self-imposed  regulatory 
deadline. 

However,  EPA  has  set  an  internal  goal 
of  45  days  for  the  review  and  approval 
of  an  application  for  preauthorization 
under  a  mixed-funding  settlement 
("Evaluating  Mixed-Funding 
Settlements  Under  CERCLA,"  53  FR 
8279.  at  page  8282.  March  14. 1988).  In 
all  cases,  the  Agency  will  attempt  to 
review  applications  for  preauthorization 
and  to  prepare  PDDs  in  as  expeditious 
a  manner  as  possible. 

The  Agency  would  also  like  to  stress 
the  importance  of  receiving  complete 
and  accurate  information  from 
applicants  submitting  applications  for 
preauthorization.  When  reviewing  an 
application  for  preauthorization,  a  lack 
of  complete  and  accurate  information 
can  lengthen  unnecessarily  the  time 
required  by  EPA  to  reach  a  decision 
concerning  preauthorization.  An 
applicant  should  be  careful  to  meet  the 
requirements  contained  in  the  RCP  and 
to  follow  the  corresponding  guidance 
issued  by  the  Agency  when  he  is 
preparing  an  application  for 
preauthorization . 

In  addition,  mixed-funding 
settlements  should  not  be  denied  by 
EPA  because  of  time  conflicts  between 
any  deadlines  set  for  the  completion  of 
negotiations  or  follow-up  enforcement 
actions  and  the  time  required  by  the 
Agency  to  prepare  a  PDD.  Section  122(e) 
of  CERCLA  provides  that  EPA  may  not 
commence  an  action  under  sections 
104(a)  or  106  of  CERCLA  for  120  days 
after  providing  notice  to  a  PRP.  A  PRP 
has  60  days  from  the  date  of  receipt  of 
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such  notice  to  submit  a  good-iiaith  oSbi 
to  EPA.  The  time  required  by  EPA  to 
prepare  a  PDD  will  be  significantly  less 
than  this  time  period.  Also,  as 
applicants  and  EPA  gain  more 
experience  with  mixed-funding, 
preparation  of  the  PDD  should  not  delay 
the  settlement  process. 

Final  Rule 

EPA  is  promulgating  the  final  rule  as 
proposed. 

Qimment 

One  commenter  stated  that  even  after 
an  application  for  preauthorizatian  is 
filed,  the  temptation  for  the  Agency  to 
deny  preauthorization  will  be  great 
because  there  are  more  timely  ways  to 
address  the  hazardous  waste  problems 
at  sites  and  because  there  is  such 
competition  for  Fund  money.  The 
commenter  suggested  that  in  the  case  of 
a  legitimate  application,  this  temptation 
must  be  resisted  and  the  Agency  must 
be  required  to  reasonably  process  and 
approve  the  request  for  preauthorization 
and  associated  claim. 

Response 

In  response  to  this  comment,  the 
Agency  Delieves  that  a  distinction  needs 
to  be  made  between  an  application  for 
preauthorization  that  is  submitted  by  a 
non-PRP  and  an  application  that  is 
submitted  by  a  PRJP  under  a  mixed- 
funding  agreement.  With  regard  to  an 
application  submitted  by  a  non-PRP,  the 
Agency  will  first  consider  an 
enforcement  action  against  a  PRP  or  a 
Fund-financed  CERCLA  section  104 
action  conducted  by  trained  response 
action  personnel.  In  evaluating  a  non- 
PRP  application  for  preauthorization, 
EPA  will  consider  the  time  required  to 
implement  either  one  of  these  options 
versus  the  time  required  to  determine 
the  capability  of  the  applicant  to 
undertake  the  proposed  response 
activities.  EPA  will  preauthorize  a 
response  action  by  a  non-PRP  only 
when  it  determines  that  such  an  option 
is  the  best  available  means  to  address  a 
release  at  a  site. 

With  regard  to  an  application  for 
preauthorization  that  is  submitted  by  a 
PRP  under  a  mixed-funding  agreement, 
it  is  EPA's  stated  policy  that  the  Agency 
will  utilize  a  mixed-funding  settlement, 
if  appropriate,  to  settle  for  less  than  100 
percent  of  response  costs.  Pursuant  to 
CERCLA  section  122(a).  EPA  will 
consider  whether:  (1)  Mixed  funding  is 
in  the  public  interest  for  the  NPL  site; 
(2)  the  respunse  action  can  be  carried 
out  consistent  with  the  NCP;  (3)  a 
mixed-funding  agreement  will  expedite 
the  remedial  action;  and  (4)  a  mixed- 
funding  agreument  will  minimize  the 
need  for  litigation.  EPA  will  generally 
accouiplish  preauthorization  through  a 
mixed-funding  settlement  within  the 


timefiame  bx  settlements  established  by 
statute  and  EPA  policy. 

FwalRule 

EPA  is  promulgating  the  final  rule  as 
proposed. 

Qimment 

A  commenter  noted  that  there  does 
not  appear  to  be  an  appeal  process 
available  to  address  the  denial  of 
preauthorization  upon  the  Agency's 
feilura  to  issue  a  PDD.  The  coounaater 
maintained  that  this  appeal  process 
must  be  allowed. 

Response 

The  RCP  does  not  provide  for  an 
appeal  process  to  address  the  denial  of 
preauthorization  because  EPA's 
preauthorization  of  a  proposed  response 
action  pursuant  to  CEJlCLA  is  entirely 
discretionary.  CERCLA  section  122(b)(2) 
provides  that  decisions  regarding  the 
availability  of  Fund  financing  for 
mixed-funding  agreements  are  not 
subject  to  judicial  review  under 
CERCLA  section  122(d). 

The  Agency  will  grant 
preauthorization  of  a  response  action 
through  the  preauthorization  process 
only  if  the  response  action  is  of 
sufficient  priority  to  merit  Fimd 
expenditure.  Section  300.700(d)(3)  of 
the  revised  NCP  provides  that:  "All 
applications  for  preauthorization  will  be 
reviewed  to  determine  whether  the 
request  should  receive  priority  for 
funding.  EPA.  in  its  discretion,  may 
grant  preauthorization  of  a  claim." 
(Emphasis  added). 

Although  there  is  no  formal  process 
for  appealing  the  Agency's  decision  to 
preauthorize  a  response  action,  under 
certain  circimislances,  EPA  may 
reconsider  an  application.  For  example, 
§  307.23(d)  of  the  RCP  provides  that  if 
an  application  for  preauthorization  was 
denied  because  of  an  insufficient 
balance  in  the  Fund  or  the  low  priority 
assigned  to  the  response  action  when 
weighed  against  other  appUcations  for 
or  uses  of  the  Fimd,  the  applicant  may 
resubmit  the  application  in  another 
fiscal  year.  Also,  if  an  applicant  was 
denied  preauthorization  because  of 
deficiencies  in  the  appfication  for 
preauthorization,  the  applicant  may 
attempt  to  correct  the  deficiencies  and 
resubmit  the  revised  application  to  the 
Agency. 
Final  Rule 

EPA  is  promulgating  the  final  rule  as 
proposed. 
Comment 

One  commenter  argued  that  for  a 
number  of  reasons,  the  proposed  rule 
should  not  require  potential  claimants 
who  are  conducting  response  actions 
under  mixed-fiinding  settlements  to 
strictly  adhere  to  the  Federal 
Government  procurement  requirements 


relating  to  allow^le  costs  (i.e.,  48  CFR 
part  31,  subparts  31.1  and  31.2).  First 
the  commenter  noted  that  cleanups  by 
PRPs  often  do  not  involve  government 
contractors  and.  therafore,  the  benefits 
of  these  requirements  normally 
associatad  vrith  government  contract 
work  do  not  apply.  Nevertheless,  under 
the  proposed  r\ile.  PRPs  and  private 
contractors  involved  in  mixed-funding 
cleanups  must  comply  with  government 
procurement  cost  prindplas  that  do  nc^ 
permit,  or  svkbrtantially  limit,  the 
recovery  of  many  types  of  ordinary 
private  business  costs.  Second,  the 
commenter  noted  that  compliance  with 
government  procurement  cost  principles 
will,  in  £act  increase  the  cost  of  mixed- 
funding  cleanups  because  of  the 
additional  general  and  administrative 
expenses  incurred  by  the  PRP.  Finally, 
the  commenter  stated  that  the  concept 
of  allowability  is  not  relevant  to  most 
claims  for  remedial  action  costs, 
because  most  contracts  for  remedial 
construction  will  be  awarded  using 
sealed  bidding  procedures  and  will 
result,  therefore,  in  firm  fixed-price 
arrangements.  The  commenter  noted 
that  under  this  type  of  contract 
arrangement,  reimbursement  of 
construction  contractors  will  be  based 
on  the  contract  price,  rather  than  on  the 
actual  costs  incurred. 

In  addition,  this  commenter  noted 
that  the  proposed  rule  requires  that  to 
qualify  for  mixed-funding  settlements, 
PRPs  must  ensure,  to  the  maximum 
extent  practicable,  open  and  free 
competition  in  the  selection  of  a  private 
contractor  to  conduct  the  cleanup:  must 
provide  administrative  procedures  for 
the  settlement  of  bid  protests,  claims 
disputes,  and  other  related  procurement 
matters;  and  must  establish  a 
subcontract  administration  system.  In 
conclusion,  the  commenter 
recommended  that  the  final  rule  should 
substantially  streamline  any  required 
procurement  procediues  and  tailor  them 
to  the  necessity  of  conducting  private 
hazardous  waste  cleanups  quickly  and 
efficiently. 

Similarly,  another  commenter  noted 
that  it  should  be  remembered  that  a  PRP 
submitting  claims  is  not  a  government 
contractor,  and  should  not  be  required 
to  adhere  to  the  same  level  of  detailed 
procedural  and  paperwork  requirements 
as  are  government  contractors.  This 
commenter  suggested  that  Federal 
procurement  standards  should  be 
applied,  if  at  all.  in  a  flexible  manner 
that  seeks  to  achieve  the  "spirit."  but 
not  the  letter,  of  the  Federal  Acquisition 
Regulations. 
Hespoase 

EPA  agrees  that  PRPs  conaucting 
response  actions  under  mixed-funding 
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settlements  should  not  be  requirad  to 
adhere  strictly  to  the  Federal 
procurement  requirements  relating  to 
allowable  costs.  The  Agency  would  like 
to  stress  that  the  proposed  RCP  did  not 
propose  this  reqmrement,  nor  does  the 
finu  rule  contain  such  a  requirement. 

As  a  guide  to  applicants,  the  rule 
requires  that  applicants  describe 
proposed  procurement  procedures  that 
are  consistent  with  the  substantive 
provisions  and  limitations,  or  the 
"spirit,"  of  appropriate  Federal 
procurement  requirements  (i.e.,  40  CFR 
part  35,  subpart  O,  and  48  CFR  part  31, 
subparts  31.1  and  31.2). 

The  RCP  holds  claimants  to  four 
major  principles: 

(1)  Procurement  transactions  must 
provide,  to  the  maximum  extent 
practicable,  open  and  free  competition 
in  selecting  contractors,  must  not 
unduly  restrict  or  eliminate 
competition,  and,  where  applicable, 
must  select  the  lowest  responsive, 
responsible  bidder;  (2)  contracts  may  be 
awarded  to  persons  on  the  List  of  Parties 
Excluded  from  Federal  Procurement  or 
Non-Procurement  only  with  EPA's  prior 
approval;  (3)  all  fixed-price  contracts  for 
construction  must  include  a  "differing 
site  conditions"  clause,  unless  EPA 
waives  the  requirement;  and  (4) 
prociuement  practices  must  be 
consistent  with  sound  business 
judgment  and  good  administrative 
practices. 

EPA  will  use  Federal  cost  principles 
as  a  guide  in  reviewing  and  adjusting 
claims.  These  principles  should  also 
provide  some  assurances  to  potential 
claimants  as  to  which  and  how  much  of 
the  costs  the  Agency  will  reimburse. 
Applying  appropriate  Federal  cost 
principles  to  the  procurement  of  goods 
and  services  during  the  course  of 
response  actions  under  mixed-funding 
settlements  will  not  impair  or  prohibit 
quick  and  efficient  cleanups  by  private 
parties.  The  applicant  should,  therefore, 
refer  to  Office  of  Management  and 
Budget  (0MB)  Qrcular  A-122  (for  non- 
profit organizations);  OMB  Circular  A- 
87  (for  States  and  political 
subdivisions):  and  48  CFR  part  31, 
subparts  31.1  and  31.2  (for  profit- 
making  organizations)  because  the 
Agency  will  use  these  documents  as  a 
guide  in  determining  whether  costs  are 
"elieible." 

Tna  Agency  would  like  to  clarify  the 
praauthorization  requirement 
concerning  procedures  for  the 
settlement  of  bid  protests,  claims 
difputes,  and  other  related  procurement 
matters.  The  RCP  does  not  require  that 
ppplicants  provide  detailed  procedures 
for  the  settlement  of  bid  pretests,  claims 
disputes,  and  other  related  procurement 


matters  that  are  in  compUance,  or  even 
consistent,  with  Federal  proauement 
requirements.  EPA  recognizes  that  the 
Federal  requirements  are  complicated 
and  that  it  would  be  burdensome  for 
potential  claimants  to  attempt  to  adhere 
to  these  requirements  while  conducting 
a  private  sector  cleanup.  The  RCP  does, 
however,  require  that  applicants 
provide  a  description  of  the  process 
they  will  use  to  settle  bid  protests, 
claims  disputes,  and  other  related 
procurement  matters.  The  only 
requirement  regarding  this  process  is 
that  it  be  a  fair  and  adequate  process 
that  is  consistent  with  sound  business 
judgment  and  good  administrative 
practice. 

In  addition,  EPA  has  developed  and 
issued  guidance  on  procurement 
procedures  and  other  management 
practices  that  an  applicant  may  adopt  to 
help  ensure  that  costs  are  eligible  for 
reimbursement  fix)m  the  Fund 
("Procurement  Under  Preauthorization/ 
Mixed-Funding."  OSWER  Directive 
9225.1-01,  April  1989).  This  guidance 
should  be  valuable  in  assisting  an 
applicant  in  developing  procurement 
procedures  that  are  not  inconsistent 
with  appropriate  Federal  cost 
principles. 

Final  Rule 

EPA  is  promulgating  the  final  rule  as 
proposed. 

Comment 

One  commenter  discussed  the 
proposed  requirement  that  claims  be 
submitted  to  EPA  only  for  completed, 
identifiable  phases  of  a  response  action. 
The  commenter  stated  that  this 
requirement  is  in  conflict  with  an 
existing  FDD,  which  allows  for  the  filing 
of  claims  at  specified  time  intervals  after 
certain  expenditure  levels  are  met.  This 
commenter  maintained  that  this 
requirement  seems  to  suggest  that  the 
preauthorization  process  will  be 
encumbered  by  the  need  to  negotiate  the 
identity  of  those  "preauthorized 
phases"  at  which  claims  for 
reimbursement  may  be  submitted.  The 
commenter  suggested  that  tlie  proposed 
rule  be  revised  to  permit  the  submission 
of  claims  at  specified  time  intervals  and 
for  amoimts  that  may  be  appropriate  in 
view  of  the  project  requirements. 

Other  commenters  stated  that  EPA 
should  re-evaluate  the  provision 
contained  in  the  proposed  rule  that  the 
Agency  may  require  a  cleanup 
commitment  for  an  entire  site  or  the 
completion  of  all  site  work  before 
reimbursement  is  provided  for  the 
remediation  of  a  particular  operable 
imit.  One  commenter  noted  ihai  with 
most  construction  projects,  interim 
payments  prior  to  the  completion  of  a 
total  activity  are  necessary  in  order  to 


finance  the  completion  of  an  entire 
operation.  Any  requirement  for  a 
commitment  to  clean  up  an  entire  site 
on  a  particular  timeline  would  not 
promote  the  pubUc  poUcy  goal  of 
cleaning  up  the  high  risk  areas  of  a  site 
prior  to  cleaning  up  the  low  risk  areas. 
Another  commenter  maintained  that  the 
deferral  of  claims  submission  and 
payment  will  certainly  decrease  the 
financial  value  and  incentive  for  PRPs 
to  settle  that  is  created  by  mixed- 
funding  settlements.  These  commenters 
suggested  an  approach  under  which  the 
Agency  would  preauthorize  and  pay 
claims  upon  the  completion  of  any 
milestones,  authorized  phases,  or 
operable  units  agreed  upon  in  the 
Consent  Decree. 

Fesponse 

The  Agency  would  like  to  reiterate 
that  PDDs  issued  before  the  effective 
date  of  the  final  RCP  will  remain  in  full 
force  and  effect.  Consequently,  there 
will  not  be  any  conflict  between 
procedures  contained  in  the  rule  and 
previously  issued  PDDs,  including 
procedures  concerning  the  timing  of 
when  claims  may  be  submitted.  (See 
RCP  section  307.11(b).) 

EPA  does  not  agree  that  the 
preauthorization  process  will  become 
encumbered  by  the  need  to  negotiate  the 
identity  of  those  "preauthorized 
phases"  at  which  claims  for 
reimbursement  may  be  submitted. 
Under  the  proposed  rule,  the  Agency 
may  preauthorize  an  entire  response 
action,  a  stage  of  a  response  action  (e.g., 
RD/RA),  an  operable  unit,  or  a  stage  of 
an  operable  unit.  The  FDD,  therefore, 
may  provide  that  claims  shall  be  paid 
from  the  Fund  in  the  same  manner. 
However,  the  Agency  may  also  require 
a  commitment  to  finish  site  cleanup,  or 
a  phase  of  site  cleanup,  prior  to 
reimbursement.  The  purpose  of  this 
requirement  is  to  ensure  that  a  project, 
once  initiated,  is  completed  in  a  timely 
manner. 

Reimbursements  by  EPA  are  based 
upon  the  completion  of  discrete, 
identifiable  segments  of  response 
activities.  In  response  to  this  comment, 
the  Agency  is  revising  the  RCP,  the 
application  for  preauthorization,  and 
the  claim  form  to  specifically  encoiuage 
applicants  to  propose  reimbursement 
based  upon  cash-flow  considerations, 
completion  of  phases  of  work,  or 
discrete  activities.  The  goal  of  an 
applicant  should  be  to  balance  major 
capital  expenditiu^s  and  the  completion 
of  discrete  tasks  against  the  number  and 
frequency  of  claims. 

Although  EPA  has  reserved  the  right 
to  condition  the  payment  of  a  claim  on 
a  commitment  to  clean  up  an  entire  site 
or  on  the  completion  of  all  site  work,  all 
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applications  that  have  been 
preauthorized  to  date  authorize  the 
submission  of  multiple  claims.  In 
addition,  the  rule  contemplates  the 
submission  of  multiple  claims  (e.g.,  see 
§  307.30(e)  regarding  the  presentation  of 
subsequent  claims  to  non-setthng  PRPs). 
As  stated  above,  the  RCP,  the 
application  for  preauthorization,  and 
the  claim  form  have  been  revised  to 
facilitate  the  negotiation  of  Consent 
Decree  milestones  to  be  completed  prior 
to  the  submission  of  a  claim. 

Final  Rule 

Section  307.22  is  modified  as  follows: 

1.  Section  307.22(b)(9)  is  redesignated 
as  §  307.22(b)(10)  and  a  new 

§  307.22(b)(9)  is  added  and  will  read  as 
follows: 

"Proposed  schedule  for  the  submission  of 
claims;". 

2.  The  section  has  been  renumbered 
accordingly. 

Section  307.23(b)(17)  is  modified  as 
follows: 

"Whether  the  proposed  schedule  for  filing 
a  claim(s]  is  based  upon  the  completion  of 
the  project,  an  operable  unit,  or  a  discrete 
phase  of  the  response  work." 

The  Application  for  Preauthorization 
is  modified  as  follows: 

Section  VIII  of  the  application  is 
redesignated  as  section  VK.A.  and  a 
new  section  VHI.B.  is  added  that 
requires  the  applicant  to  provide  a 
proposed  schedule  for  the  submission  of 
claims.  The  instructions  for  this  new 
section  encourage  applicants  to  propose 
reimbursement  based  upon  cash-flow 
considerations  and  to  balance  major 
capital  expenditures  and  the  completion 
of  discrete  tasks  against  the  number  and 
frequency  of  claims. 

Tne  claim  form  is  modified  as 
follows: 

Sections  III  and  IV.A.  of  the  claim 
form  are  modified  to  use  the  term 
"preauthorized  phase"  instead  of 
"operable  imit." 

Comment 

A  commenter  disagreed  with  the 
preauthorization  requirement  in 
§  307.23(e)  that  requires  an  applicant  to 
obtain  the  necessary  site  access  for  EPA 
or  the  lead  agency.  The  commenter 
noteAHhat  under  CERCLA.  it  is  EPA,  not 
the  PRP,  that  has  the  authority  to 
compel  access  to  a  site  in  order  to 
conduct  a  response  action.  The 
commenter  also  noted  that  recent 
additions  to  the  revised  NCP  confirm 
EPA's  authority  to  obtain  site  access  on 
behalf  of  a  PRP  who  is  performing  work 
under  a  settlement.  The  commenter 
stated  that  by  requiring  the  PRP  to 
obtain  access  at  the  risk  of  losing 
preauthorization  for  a  mixed-funding 
agreement,  the  proposed  rule  fails  to 


acknowledge  EPA's  central  role  on 
questions  of  site  access.  This  commenter 
suggested,  therefore,  that  this 
requirement  be  eliminated  for  mixed- 
funding  settlements. 

Response 

EPA  believes  that  this  commenter  has 
misinterpreted  the  requirement 
concerning  site  access.  It  is  true  that, 
under  CERCLA  sections  104(e)(5)  and 
(6),  EPA  has  the  legal  authority  to 
compel  access  to  a  site  in  order  to 
conduct  a  response  action.  Once  EPA 
has  secured  or  the  owner  has  provided 
such  access,  the  PRP  must  assure  EPA 
access  at  all  times  to  the  site  and  any 
property  to  which  access  is  required  for 
oversight  and  monitoring  of 
implementation  of  the  Consent  Decree. 
Section  307.23(e)  of  the  rule  provides 
that  "The  applicant  as  a  condition  of 
preauthorization  shall  assure  that  the 
lead  agency  shall  have  such  site  access 
as  may  be  necessary  for  oversight  and 
monitoring."  (Emphasis  added).  With 
the  Agency's  focused  approach  to 
oversight  of  a  PRP-conducted  response 
action,  the  Oversi^t  Official  is  a 
representative  of  EPA  who  reports  to  the 
Remedial  Project  Manager  (RPM)  and 
supports  the  RPM  in  monitoring  PRP 
compliance  with  the  Consent  Decree, 
the  plans  and  specifications,  and  the 
Construction  QuaUty  Assurance  and 
Quahty  Control  Plans.  The 
responsibilities  that  the  RPM  may 
choose  to  assign  to  the  Oversight 
Official  include: 

•  Making  on-site  observations  of  the 

work  in  progress  to  determine  if  the 
work  is  generally  proceeding  in 
accordance  with  the  plans  and 
specifications,  and  the  Construction 
Quality  Assurance  and  Quality 
Control  Plans;  and 

•  Immediately  notifying  the  authorized 

representative  of  the  Remedial  Action 
Contractor  or  PRP  of  any  observed 
activities  presenting  imminent  and 
substantial  endangerment  to  the 
public  health  or  welfare  or  the 
environment,  and  following  up  the 
notification  with  an  appraisal  of  the 
situation  to  the  RPM. 

In  order  to  fulfill  these 
responsibilities,  the  Oversight  Official 
must  be  assured  of  access  to  the  site, 
and  this  assiu'ance  of  access  must  be 
given  to  the  Agency  at  the  time  that  the 
application  for  preauthorization  is 
accepted  by  EPA  and  the  Consent 
Decree  is  approved  by  the  Federal 
district  court.  The  potential  claimant  is 
required  to  provide  the  Oversight 
Official  with  sufficient  access  to  the  site 
so  that  EPA  may  fulfill  its  oversight  and 
monitoring  role  at  the  site. 


In  addition,  during  the  processing  of 
a  response  claim,  EPA  will  often  require 
access  to  records  that  support  the  claim. 
Such  records  are  often  located  within 
the  physical  boimdaries  of  the  site. 

Final  Rule 

EPA  is  promulgating  the  final  rule  as 
proposed. 

Subpart  C — ^Procedures  for  Filing  and 
Processing  Response  Claims 

Section  307.30  Requesting  Payment 
from  the  Potentially  Responsible  Party 

Comment 

One  commenter  stated  that  the 
proposed  provision  in  §  307.30(a)  that 
requires  a  claimant  to  present  a  claim  to 
any  known  PRPs  before  submitting  the 
claim  against  the  Fund  does  not  make 
much  sense  in  the  context  of  mixed- 
funding  settlements.  This  commenter 
explained  that,  in  many  cases,  the 
Agency  decides  to  enter  a  mixed- 
funding  settlement  to  pay  for  the 
recalcitrant  PRPs'  share  and  then  to  sue 
the  recalcitrant  PRPs  to  recoup  its 
expenditures.  Thus,  if  recalcitrant  PRPs 
are  imwilling  to  join  a  settlement  with 
EPA,  they  will  most  certainly  be 
unwilling  to  settle  with  other  PRPs  later. 
Therefore,  the  commenter  expressed  the 
opinion  that  this  requirement  is 
generally  futile  in  mixed-funding 
situations. 

Response 

The  Agency  does  not  agree  with  this 
commenter.  EPA  will  utilize  the 
procedures  in  the  rule,  which  are  issued 
under  the  authority  of  CERCLA  section 
112,  to  implement  its  authority  to 
reimburse  from  the  Fund  parties  who 
are  potentially  liable  for  a  release  and 
who  agree  to  conduct  a  response  action 
pursuant  to  a  mixed-funding  agreement 
under  CERCLA  section  122(b).  CERCLA 
section  112(a)  provides  that  no  claim 
may  be  asserted  against  the  Fund  unless 
it  has  first  been  presented  to  any  known 
PRPs.  After  a  claim  against  non-settling 
PRPs  remains  unsatisfied  for  60  days 
after  presentation  to  the  non-settling 
PRPs,  the  claimant  may  present  the 
claim  to  the  Fimd  for  payment.  The 
claimant  should  submit  to  EPA  with  his 
claim  a  copy  of  any  reply  or 
correspondence  received  from  the  non- 
settling  PRPs.  In  addition,  a  potential 
claimant  may  become  aware  of  other 
PRPs  during  the  course  of  a  response 
action  or  the  financial  capability  of 
PRPs  may  change,  thus  altering  the 
probability  of  recovery. 

Final  Rule 

EPA  is  promulgating  the  final  rule  as 
proposed. 

Comment 

Another  commenter  encouraged  the 
Agency  to  clarify  the  process  in 
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§  307.30(e)  under  which  a  claimant  may 
obtain  a  fbrmal  agreement  from  EPA 
concerning  the  requirement  that  a 
claimant  miist  fir^present  a  claim  to 
any  known  PRPs.  The  proposed  rule 
acknowledged  that  the  repeated 
submission  of  a  claim  to  recalcitrant 
PRPs  would  generally  constitute  a  futile 
act.  The  commenter  noted  that  neither 
the  proposed  rule  nor  the  proposed 
claim  form  indicate  how  the  claimant  is 
to  obtain  the  fcHinal  agreement  from 
EPA  under  which  the  claimant  does  not 
have  to  repeat  the  presentation  of  claims 
to  recalcitrant  PRPs.  This  commenter 
suggested  that  the  process  be  outlined  in 
the  final  rule,  and  that  it  would  be 
usehil  to  speciiy  a  time  period  after 
which  a  claimant  is  entitled  to  consider 
the  lack  of  response  by  the  Agency  to  be 
a  denial  of  the  claim. 

Response 

EPA  does  not  agree  that  this  process 
should  be  codified  in  the  RCP.  The 
inclusion  of  more  detailed  procedures 
in  the  rule  would  tend  to  limit  the 
flexibility  of  the  parties  to  make  such 
determinations.  In  response  to  this 
comment,  hovrever,  EPA  is  revising  the 
claim  form  and  has  revised  its  mixed- 
funding  gmdance  (cited  above)  to  advise 
a  claimant  that  he  may  request  a  formal 
agreement  from  EPA  pursxiant  to 
§  307.30(e)  concerning  the  presentation 
of  any  subsequent  claims  at  the  time  a 
claim  is  presented  to  any  knov^n  non- 
settling  PRPs.  Thus,  if  the  claimant 
intends  to  file  separate  claims  for 
eligible  costs  incurred  for  discrete 
portions  of  the  RD/RA,  he  will  have  to 
present  each  of  those  claims  to  the  other 
PRPs.  In  such  instances,  if  the  PRP  to 
whom  the  first  claim  was  presented 
denied  liability,  refused  to  settle,  or 
ignored  the  request  for  payment,  and 
EPA  agrees  that  there  is  no  reason  to 
believe  that  the  PRP  will  honor 
subsequent  claims,  the  denial  of  the  first 
claim  will  be  considered  to  be  a  denial 
of  any  subsequent  claims.  Therefore,  the 
claimant  may  seek  EPA's  agreement  at 
any  time  a  claim  is  presented.  The 
claimant  will  be  advised  of  EPA's 
decision  when  the  claimant  is  notified 
in  writing  regarding  the  award  or  denial 
of  the  claim. 

Final  Rule 

The  claim  form  is  modified  as 
follows: 

The  instructions  for  section  n.B.  of 
the  claim  form  have  been  modified  to 
inform  the  claimant  that  he  may  seek 
EPA's  agreement  (concerning  the 
presentation  of  subsequent  claims  to 
PPJ^s)  at  any  time  a  claim  is  presented. 
The  claimant  vtrill  be  advised  of  EPA's 
decisions  when  the  claimant  is  notified 
in  writing  regarding  the  award  or  denial 
of  the  claim. 


Section  307.32  Verification,  Award,  and 
Administrative  Hearings 

Comment 

A  commenter  raised  a  number  of 
issues  concerning  the  evaliiation  and 
award  of  response  claims.  This 
commenter  stated  that  it  is  essential  that 
the  claims  review  process  be  an 
expeditious,  fair,  and  reasonable  one,  in 
which  unnecessary  "nit  picking"  is 
avoided  both  in  determining  whether  a 
claim  is  technically  complete  (i.e., 
"perfected")  and  whethw  particular 
costs  should  be  paid.  The  commenter 
noted  that  a  balance  must  be  achieved 
between  avoiding  wasteful  payment  of 
unnecessary  costs  and  erecting  an 
unduly  bureaucratic,  stringent,  and 
costly  claims  review  process  that  wastes 
the  resources  of  both  EPA  and  the  PRP. 

The  commenter  also  expressed 
concern  that,  imder  the  claims  review 
process,  EPA  employees  or  contractors 
who  will  review  the  settUng  PRP's 
claims  may  be  different  bom:  (1)  The 
EPA  employees  with  whom  the  mixed- 
funding  settlement  and  scope  of  work 
were  negotiated;  (2)  the  EPA  employees 
who  oversaw  the  performance  of  the 
remedial  action  under  the  Consent 
Decree;  and  (3)  the  EPA  employees  with 
whom  the  PDD  was  negotiated.  The 
commenter  stated  that  the  former  may 
question  or  disallow  reimbursement  for 
work  directed  or  approved  by  the  latter, 
with  potentially  unfair  results.  This 
commenter  maintained,  therefore,  that  it 
is  important  that  the  particular  resfKinse 
actions  and  the  resulting  costs  that  are 
directed  or  approved  by  EPA  Regional 
technical  personnel  are  similarly 
approved  by  those  responsible  for 
reviewing  claims  for  reimbursement  of 
such  costs. 

Response 

The  Agency  concurs  with  the 
commenter's  statement  that  the  claims 
review  process  should  be  expeditious 
and  fair,  and  must  not  waste  the 
resources  of  EPA  or  PRPs.  However,  the 
Agency  must  also  comply  with  section 
111(a)(2)  of  CERCLA  and  reimburse 
only  claims  for  "necessary  response 
costs"  in  "carrying  out  the  NCP."  In 
addition,  EPA  must  fiUfill  its 
responsibihty  as  manager  of  the  Fund 
by  ensuring  that  Fund  monies  are 
ex{>ended  for  appropriate  purposes 
consistent  with  the  scope  of  the 
preauthorized  response  action. 

EPA  cannot  guarantee  that  the  Agency 
personnel  involved  in  the  n^otiations 
will  also  process  the  response  claims. 
The  claims  procedures  require  the 
contributions  of  the  OSice  of  R^ooal 
Counsel,  the  Regional  program  office, 
and  a  Claims  Adjuster.  Once  a  claim  is 
"perfected,"  the  Agency  will  determine 


whether  the  response  tcdon  was 
consistent  with  the  terms  and 
conditions  of  the  Consent  Decree; 
whether  the  response  action  was  carried 
out  in  a  manner  consistent  with  the  NOP 
and  with  the  terms  and  conditions  of 
the  PDD;  and  whether  the  costs  of  the 
response  acticm  are  otherwise  "eligible." 

Moreover,  the  Agency  has  developed 
internal  guideUnes  concerning  the 
negotiation  of  mixed-funding 
settlements,  and  the  evaluation  and 
award  of  claims,  that  will  ensure  that 
the  process  is  carried  out  in  a  consistent 
and  fair  manner  throughout  each  stage 
on  a  national  level  As  provided  in  the 
RCP  at  S  307.32(f),  if  a  potential 
claimant  performs  the  preauthorized 
response  activities  in  accordance  with 
the  terms  and  conditions  contained  in 
the  Consent  Decree  and  the  PDD, 
reimbursement  of  the  costs  of  these 
activities  will  be  awarded  by  the  Agency 
from  the  Fimd.  EPA  has  sought  to 
minimize  chance  of  arbitrary  Agency 
decisions  through  the  preauthorization 
application  process,  the  terms  and 
conditions  of  PIX)s,  guidance  that  has 
been  developed  for  all  parties,  and  this 
rule. 

Final  Rule 

EPA  is  promulgating  the  final  rule  as 
proposed. 

Comment 

One  commenter  maintained  that  the 
proposed  provision  in  %  307.32(g)  that 
would  deny  reimbursement  of  a  claim 
whenever  a  PRP  claimant  compromises 
and  releases  his  claim  against  other 
PRPs  without  EPA's  approval  could 
inhibit  the  settlement  of  ihird-party 
disputes  at  Superfund  sites.  This 
commenter  argued  that  by  adding  the 
requirement  of  Q*A  approval,  the 
Agency  is  interjecting  itself  into  the 
process  of  settling  private  claims  and 
that  this  requirement  v^ll  have  the 
adverse  effect  of  slowing  down  the 
settlement  process  and  potentially 
inhibiting  such  settlements.  The 
commenter  reconunended  that  the 
proposed  rule  should  clarify  that  EPA 
approval  of  a  private  settlement  among 
PRPs  should  only  be  required  when  the 
settlement  purports  to  release  EPA's 
own  claims. 

Response 

The  Agency  must  approve  a  release  of 
UabiUty  given  to  a  PRP  by  a  potential 
claimant  only  if  the  release  purports  to 
release  anyone  from  UabiUty  to  the 
United  Stetes.  PRPs,  of  course,  may 
settle  their  own  UabiUty  to  each  other 
on  their  own  terms,  at  any  time. 
However,  no  PRP  has  the  authority  to 
release  anyone  from  liability  to  the 
United  States. 

Only  when  EPA  pays  a  claim  to  a  PRP 
does  the  Agency  acquire  the  right  to 
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recover  those  costs  that  have  been  paid. 
Section  112(c)(1)  of  CERCLA  provides 
that  payment  of  any  claim  shall  be 
subject  to  the  claimant  subrogating  to 
the  United  States  all  rights  of  the 
claimant  to  the  extent  that  the 
claimant's  response  costs  are 
compensated  from  the  Fund. 

The  Agency  is  revising  the  RC3*  to 
clarify  this  provision. 

Final  Rule 

Section  307.32(g)  is  modified  as 
follows: 

"No  award  will  be  made  on  a  claim  where 
the  claimant  has  purported  to  release  a 
potentially  responsible  party  from  liability  to 
the  United  States  for  the  same  costs  unless 
EPA  has  approved  the  release  in  advance." 

Ckunment 

Several  commenters  urged  EPA  to  set 
time  Umits  or  goals  for  the  evaluation 
and  award  of  response  claims.  One 
commenter  suggested  that  the  Agency 
specify  a  time  period  within  which  EPA 
will  review  and  reach  a  determination 
on  a  perfected  claim.  The  commenter 
beheved  that  30  to  45  days  is  a 
reasonable  period  of  time  for  this 
activity.  This  commenter  also  noted  that 
there  is  no  apparent  reason  why  it 
should  take  EPA  50  days  from  the  time 
it  makes  a  determination  to  award  a 
claim  to  the  time  it  pays  the  claim. 
Another  commenter  maintained  that 
internal  responsiveness  guidelines  are 
necessary,  especially  for  the  first  claims 
that  are  received,  in  order  to 
demonstrate  that  the  claims  procedures 
can  provide  timely  decisions  for  those 
parties  willing  to  initiate  site  cleanups 
on  their  own. 

i?espo7ise 

The  time  required  to  review  a 
response  claim  will  vary  due  to  the 
wide  range  of  site  conditions  and 
response  activities  that  must  be 
analyzed  during  the  claims  review 
process.  Once  a  claim  is  "perfected," 
the  Agency  will  conduct  a  detailed 
review  and  will  award  the  claim  as 
expeditiously  as  possible.  However, 
§  307.32(i)  of  the  rule  provides  that  for 
claims  submitted  under  mixed-funding 
agreements,  once  the  claim  has  been 
"perfected,"  the  Agency  must  pay  the 
amount  due  within  60  days  or  interest 
on  that  amount  will  begin  to  accrue. 
However,  EPA  may  request  additional 
information  during  the  course  of  a 
detailed  review  if  it  is  determined  that 
such  information  is  necessary  to 
properly  evaluate  the  claim,  hi  this  case, 
the  60-day  time  period  will  be 
suspended  from  the  date  the  Agency 
requests  the  information  until  the  date 
the  requested  information  is  received. 

EPA  has  modified  section  307.32  to 
make  clear  the  major  time  limits 


specified  in  the  RCP.  including  those  for 
the  payment  of  interest  on  some  claims, 
and  the  impact  of  an  appeal  on  the 
pavment  of  a  disputed  amoimt. 

Final  Rule 

Section  307.32  is  modified  as  follows: 

1.  Section  307.32(i)(2)  is  modified  as 
follows: 

"Where  the  claim  is  technically  complete 
but  EPA  requires  additional  information  in 
order  to  evaluate  the  amount  claimed,  the 
period  as  stated  in  paragraph  (1)  of  this 
section  or  the  accrual  of  interest  is  suspended 
from  the  date  the  Agency  requests  the 
information  from  the  claimant  until  the  date 
the  requested  information  is  received." 

2.  Section  307.32(i](3)  is  redesignated 
as  §  307.32(i)(4)  and  a  new  §  307.32(i)(3) 
is  added  to  the  rule  as  follows: 

"Where  a  claim  is  denied  in  whole  or  in 
part  by  EPA.  and  the  claimant  requests  an 
administrative  hearing  in  accordance  with 
paragraph  (o)  of  this  section,  interest  on  the 
disputed  amount  begins  to  accrue  50  days 
after  an  award  by  the  Administrative  Law 
Judge,  unless  an  appeal  is  filed.  If  either 
party  files  an  appeal  with  a  Federal  district 
court,  interest  will  not  accrue  until  20  days 
after  the  6nal  judicial  decision." 

3. The  section  has  been  renumbered 
accordingly. 

Comment 

Several  commenters  stated  that  the 
proposed  rule  does  not  address  the  issue 
of  whether  EPA  can  and/or  will 
reimbiu^e  PRPs  for  interest  on  the 
Fund-share  portion  of  mixed-funding 
costs  for  the  period  of  time  that  those 
monies  may  have  been  advanced  by  the 
PRP  (e.g.,  to  pay  construction 
contractors).  These  commenters  stressed 
that  a  claimant  loses  investment 
opportunities  by  funding  remediation 
costs  that  will  eventually  be  borne  by 
the  Federal  Government  and,  in  essence, 
is  lending  the  Federal  Government 
money  while  waiting  to  be  paid  from 
the  Ftmd.  These  commenters  urged  EPA 
to  revise  the  rule  to  provide  that  interest 
may  begin  to  accrue  at  the  time  costs 
allocable  to  the  Fund  are  paid  by  the 
claimant. 

Response 

EPA  disagrees  with  these 
commenters.  Pursuant  to  section 
122(b)(1)  of  CERCLA.  mixed-funding 
agreements  may  provide  that  EPA  " 
•  *  *  will  reimbvirse  the  parties  to  the 
agreement  bom  the  Fund,  with  interest, 
for  certain  costs  of  actions  under  the 
agreement  ••*.••  The  statute,  as  well 
as  the  legislative  history,  however,  does 
not  specify  a  method  for  the  calculation 
of  this  interest.  EPA  evaluated  several 
different  alternatives  for  calculating  this 
interest,  hi  its  role  as  manager  of  the 
Fimd,  the  Agency  has  determined  that 
interest  will  accrue  on  amounts  due  to 
PRPs  if  EPA  fails  to  pay  the  amount  due 


within  60  days  of  perfection  of  the  claim 
as  set  forth  in  S  307.32(i)  of  the  RCP.  fa 
order  to  protect  finite  fund  resovirces, 
the  Agency  does  not  believe  that  it  is  an 
appropriate  or  efficient  use  of  Fimd 
resources  to  allow  that  interest  will 
begin  to  accrue  at  the  time  costs 
allocable  to  the  Fund  are  paid  by  the 
claimant. 

Final  Rule 

EPA  is  amending  the  rule  at 
§  307.32(i)(2)  and  (3)  to  add  language 
concerning  the  payment  of  interest  on 
claims  to  PRPs  under  mixed-funding 
settlements.  (See  discussion  above.) 

Subpart  D — ^Payments  and  Subrogation 

Section  307.41  Subrogation  of 
Claimant's  Rights  to  the  Fund 

Comment 

One  commenter  discussed  the 
proposed  provision  in  §  307.41(b)  that 
requires  a  PRP  to  assist  EPA  in  cost- 
recovery  actions  against  other  non- 
settling  PRPs.  1  he  commenter  noted 
that  the  costs  of  such  assistance  may  be 
substantial,  and  that  such  costs  can  be 
recovered  by  the  Agency  as  part  of 
ordinary  "response  costs"  from  the  non- 
setthng  PRPs.  Therefore,  the  commenter 
urged  that  these  cost-recovery  assistance 
costs  should  be  paid  for  by  the  Fimd, 
rather  than  by  the  PRP  who  cooperated 
with  EPA. 

Response 

The  Agency  does  not  agree  that  these 
costs  should  be  paid  for  by  the  Fund  as 
a  general  rule,  fa  most  cases,  EPA  will 
initiate  cost-recovery  actions  agamst  the 
non-settlmg  PRPs  and  assistance  from 
the  claimant  will  be  vital  to  these  cost- 
recovery  actions.  Assistance  from  the 
claimant,  contractors,  and 
subcontractors  may  faclude  the 
furnishing  of  personnel,  the  testimony 
of  witnesses,  or  providing  documents 
and  any  other  materials  needed  to  assist 
EPA  fa  the  cost-recovery  action,  fa 
particular,  the  claimant's  contractors 
and  subcontractors  must  be  available  to 
testify  in  all  proceedings  relatfag  to 
EPA's  cost-recovery  efforts. 

EPA  does  not  believe  that  it  is  an 
appropriate  use  of  Fund  resources  to 
pay  for  the  cost-recovery  assistance 
activities  of  a  claimant  imder  a  mixed- 
funding  settlement  because  the  PRP 
would  be  responsible  for  these  costs, 
regardless  of  whether  or  not  he  were 
involved  in  a  mixed-funding  settlement. 
fa  addition,  the  claimant  may  recover 
these  costs  finm  the  non-settling  PRPs. 

However,  .in  certam  situations, 
expenses  faoured  by  the  claimant  as  a 
result  of  assistance  in  cost-recovery 
actions  initiated  by  the  United  States 
will  be  reimbiu-sed  in  accordance  with  • 
apphcable  procedures  (i.e.,  28  U.S.C. 
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1821  as  implemented  by  28  CFR  part  21, 
which  addresses  witness  fees)  or  court 
rules  governing  appearance  fees  and 
travel  expenses. 

Final  Rule 

EPA  is  promulgating  the  final  rule  as 
proposed. 

Section  307.42  Fund's  CAligation  in  the 
Event  of  Failure  of  Remedial  Actions 
Taken  Pursuant  to  CERCLA  Section  122 

Comment 

Several  commenters  supported  the 
concept  contained  in  §  307.42(a)  that  in 
the  event  of  the  failure  of  a 
preauthorized  remedial  action,  the  Fimd 
should  be  available  to  pay  the  same 
proportion  of  the  new  remedial  action 
as  was  applied  to  the  original  action. 
These  commenters  stated,  however,  that 
the  regulatory  language  should  be 
modified  to  be  consistent  with  the 
language  of  CERCLA  section  122(b)(4), 
which  provides  that  the  Fund  "shall 
contribute"  (not  "may  contribute") 
proportionally  to  the  further  cleanup. 
One  commenter  also  stated  that  the 
submission  of  a  full  new  application  for 
preauthorization  should  not  be 
necessary  in  such  instances,  and  that 
the  existing  FDD  should  simply  be 
amended  to  authorize  the  new  work. 

Response 

The  Agency  agrees  that  the  regulatory 
language  concerning  cost  share  for  the 
failure  of  a  preauthorized  remedial 
action  should  be  changed  to  reflect  the 
statutory  language  of  (^RCLA  section 
122(b)(4).  Therefore,  §  307.42(a)  of  the 
final  rule  has  been  changed  to  read:  " 

*  *  *  the  Fund  shall  be  available  for 
the  costs  of  any  new  cleanup  required 

*  *  *  ."  (Emphasis  added.) 
In  the  event  of  a  failure  of  a 

preauthorized  remedial  action,  any 
modifications  to  the  preauthorized 
remedial  action  or  additional  response 
costs  that  would  be  included  under  the 
new  cleanup  would  have  to  be 
preauthorized  by  EPA.  These 
modifications  or  additional  costs  must 
be  preauthorized  by  the  Agency  through 
a  revised  application  for 
preauthorization.  This  application  for 
preauthorization,  however,  would  only 
have  to  reflect  revisions  to  the  relevant 
parts  of  the  appUcation.  EPA  has 
determined  that  this  requirement  is 
valuable  to  both  EPA  and  the  applicant 
since  it  ensiuvs  that  there  is  written 
documentation  of  the  need  for  these 
modifications  and,  if  approved,  the 
Agency's  commitment  that  the  costs 
will  be  reimbursed  if  the  response 
action  is  conducted  consistent  with  the 
NG*,  the  Consent  Decree,  and  the  new 
FDD. 
Pinal  Rule 


Section  307.42(a)  is  modified  as 
follows: 

"In  the  case  of  the  Cailure  of  a  completed 
remedial  action  taken  by  a  potentially 
responsible  party  pursuant  to  a  remedial 
action  preauthorized  In  connection  with  a 
settlement  under  section  122(bKl)  of 
CERCLA,  the  Fund  shall  be  available  for  the 
costs  of  any  new  cleanup  required,  but  shall 
not  be  obligated  to  a  proportion  exceeding 
that  proportion  contrilnited  liy  the  Fimd  for 
the  original  remedial  action." 

Appendix  A — AppUcation  for 
Preauthorization  of  a  CERCLA  Response 
Action 

Conmient 

One  commenter  endorsed  the  prompt 
publication  of  the  application  for 
preauthorization.  This  commenter 
stated  that  the  application  is  a  useful 
reference  document  that  helps  to  clarify 
the  application  process. 

Response 

Prior  to  the  promulgation  of  the  final 
RCP,  PRPs  have  been  submitting 
preauthorization  requests  to  the  Agency 
for  approval  of  proposed  response 
actions  under  mixed-funding  settlement 
agreements.  EPA  has  been  reviewing 
these  preauthorization  requests  on  a 
case-by-case  basis.  The  Agency  has 
provided  these  PRPs  with  a  copy  of  the 
draft  application  for  preauthorization  as 
a  guide  for  submitting  a 
preauthorization  request.  However, 
neither  the  proposed  nor  the  revised 
application  for  preauthorization  is 
legally  in  effect  until  the  effective  date 
of  this  final  rule. 

Final  Rule 

EPA  is  promulgating  the  final  rule  as 
proposed.  However,  EPA  is  modifying 
the  application  for  preauthorization  to 
require  an  applicant  to  submit  a 
proposed  schedule  for  the  submission  of 
claims.  (See  discussion  of  §  307.23.) 

Comment 

One  commenter  expressed  concern 
over  the  estimated  amount  of  time 
required  to  complete  the  application  for 
preauthorization.  This  commenter 
stated  that  the  estimate  set  forth  in  the 
proposed  rule  is  very  low.  The 
commenter  also  noted  that  the  actual 
time  that  is  likely  to  be  required  to 
complete  the  application,  as  well  as  the 
time  necessary  for  the  required  approval 
by  the  Agency,  may  conflict  with  Uie 
special  notice  and  negotiation  deadlines 
imposed  by  EPA. 

Response 

It  is  difficult  to  estimate  precisely  the 
time  required  to  complete  the 
application  for  preauthorization  because 
the  application  has  not  been  officially 
used  and  because  of  the  wide  range  of 
response  activities  for  which  applicants 
may  seek  to  obtain  preauthorization. 


Moreover,  in  light  of  the  capabilities  of 
an  applicant,  the  applicant's 
management  plan,  and  the  hazardous 
waste  problems  unique  to  each  site,  no 
two  applications  for  preauthorization 
are  identical  and,  therefore,  the  time 
required  to  develop  these  applications 
will  vary  accordingly.  However,  &e 
Agency  agrees  with  the  commenter  that 
the  estimate  of  95  to  173  hours  for 
completing  the  application  for 
preauthorization  is  low.  Therefore, 
based  on  its  continuing  response  claims 
experience,  the  Agency  is  increasing  the 
burden  estimate  for  the  application  for 
preauthorization  to  186  to  330  hours  per 
response,  with  an  average  of  258  hours 
per  response. 

It  should  be  noted  that,  as 
commenters  stated  elsewhere,  much  of 
the  information  required  by  the 
application,  especially  tmder  mixed- 
funding  settlements,  will  be  available 
from  existing  EPA  documents,  such  as 
the  RI/FS,  ROD,  or  Consent  Decree. 
Also,  the  Agency  has  issued  guidance 
(cited  above)  on  the  response  claims 
process  that  addresses  tne  preparation 
of  the  application  for  preauthorization. 
This  guidance  will  assist  appUcants  in 
preparing  an  application  for  j 

preauthorization  and  will, 
consequently,  reduce  the  amount  of 
time  necessary  to  complete  the 
application. 

EPA  does  not  believe  that  the  time 
necessary  to  complete  the  application 
for  preauthorization,  as  well  as  the  time 
required  for  review  and  approval  by  the 
Agency,  will  conflict  with  the  special 
notice  and  negotiation  deadlines 
imposed  by  EPA.  Under  the  CERCLA 
section  122(e)  special  notice  deadline, 
EPA  may  not  commence  an  action 
under  sections  104(a)  or  106  of  CERCLA 
for  120  days  after  providing  such  notice 
to  a  FRF.  A  FRF  has  60  days  bom  the 
date  of  receipt  of  such  notice  to  submit 
a  good-faith  offer  to  EPA.  The 
preauthorization  process  may  begin 
only  after  the  good-faith  offer  has  been 
made  by  the  PRP.  The  Agency  has  not 
imposed  a  deadline  for  the  submission 
of  a  final  application.  In  addition,  EPA 
provides  in  its  guidance  (dted  above)  on 
evaluating  mixed-funding  settlements 
that  it  has  set  an  internal  goal  of  45  days 
for  the  review  and  approval  of  an 
application  for  preauthorization  under  a 
mixed-funding  settlement. 

Final  Rule 

The  application  for  preauthorization 
is  modified  to  increase  the  burden 
estimate  for  completing  the  application 
fi-om  95  to  173  hoius  per  response,  with 
an  average  of  134  hoius  per  response,  to 
an  estimate  of  186  to  330  hoius  per 
response,  with  an  average  of  258  hours 
per  response. 
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Appendix  B—Chim  for  CEBCLA 
Response  Action 

Comment 

One  comraenter  endorsed  the  pixHnpt 
publication  of  the  claim  fbnn,  and 
stated  that  the  form  is  useful  and  helps 
to  clarify  the  claims  process.  However, 
another  commenter  stated  that  although 
the  claim  form  is  short  in  l«igth  and 
general  in  scope,  it  consists  of  a  number 
of  open-ended  essay  questions.  The 
commenter  noted  that  although  the  fonn 
appears  to  gfre  substantial  flexibility  to 
^  claimant  in  explaining  and 
documenting  proposed  response 
activities  aid  estimated  costs,  the  form 
also  introduces  considerable  uncertainty 
as  to  the  level  of  detail  and  extent  of 
documentation  that  the  Agency  will 
require  in  order  to  find  that  claimed 
costs  are  adequately  explained.  This 
commenter  suggested  that  some 
guidance  should  be  given  as  to  the 
amoimt  and  level  of  detail  concerning 
the  required  information  and 
documentation. 

Fesponse 

In  developing  the  claim  form,  the 
Agency  attempted  to  provide  substantial 
flexibility  to  claimants  regarding  the 
description  and  documentation  of 
response  activities  and  costs.  EPA  has 
developed  a  "Guidance  Manual  for 
Participating  in  the  Response  Claims 
Process:  Preaulhorizing  PRP  Remedial 
Designs/Remedial  Actions"  (cited 
above),  which  includes  guidance  on 
completing  the  claim  form,  and  which 
specifically  addresses  the  issue  of  the 
amount  and  level  of  detail  of 
information  the  claim  form  requires. 
This  guidance  will  be  available  from 
Agency  Headquarters  or  from  any  EPA 
Regional  Office. 

The  Agency  is  also  modifying  the 
claim  form  to  add  information 
requirements  concerning  the  location  of 
cost  documentation  and  any  other 
records  and  the  identification  of  which 
Federal  cost  principles  were  used  by  the 
claimmt.  These  additional  requirements 
will  allow  EPA  to  review  and  reach  a 
decision  on  submitted  claims  in  a  more 
timely  and  efficient  manner. 

Final  Rule 

The  claim  form  is  modified  as 
follows: 

1.  A  new  section  IV.F.  is  added  to  tbe 
claim  form  that  requires  the  claimant  to 
provide  the  name  and  address  of  the 
location  where  all  cost  documentation 
and  any  other  records  reUting  to  the 
claim  will  be  maintained. 

2.  A  new  requirement  is  added  to 
sections  V.B.  and  C.  of  the  claim  form 
that  requires  tbe  claimant  to  specify 
which  of  the  Federal  cost  prixunpkat 
were  used  and  to  explain  the  basis  for 
tlie  selection  of  that  principle. 


3.  Additional  modifications  to  the 
claim  form  have  been  made.  {See  the 
discussions  of  §  §  307.23  and  307.30.) 

m.  Somraary  of  Supporting  Analyses 

Proposed  and  final  rules  issued  by 
Federal  agencies  are  governed  by  several 
statutes  and  executive  orders.  These 
include  Executive  Order  (E.O.)  12291. 
the  Regulatory  Flexibihty  Act.  and  the 
Paperwork  Reduction  Act. 

A.  Executive  Order  (E.O.)  No.  12291 

Executive  Order  No.  12291  requires 
that  regulations  be  classified  as  "major" 
or  "non-major"  for  purposes  of  review 
by  tbe  Office  of  Management  and 
Budget  (OMB).  A  Regulatory  Impact 
Analysis  is  required  for  a  "major"  rule. 
According  to  E.0. 12291,  "major"  rules 
are  regulations  that  are  likely  to  result 
in: 

1.  An  annual  adverse  (cost)  effect  on 
the  economy  of  $100  million  or  more;  or 

2.  A  major  increase  in  cost  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographical  regions;  or 

3.  Significant  adverse  effects  on 
competition,  employment,  investn^nt, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

EPA  has  determined  that  this 
regulation  is  a  "non-major"  rule  under 
Executive  Order  12291  because  it  is 
unlikely  to  result  in  any  of  the  economic 
impacts  identified  above.  Therefore,  the 
Agency  has  not  prepared  a  Regulatory 
Impact  Analysis  for  this  regulation. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
generally  requires  that  a  Regulatory 
Flexfcility  Analysis  be  performed  for  all 
rules  that  are  likely  to  have  "significant 
economic  impact  on  a  substantia) 
number  of  small  entities,"  Today's  rule 
involves  reimbursement  of  the  costs  of 
certain  parties  for  responding  to  a 
hazardous  substance  release.  This  is  a 
benefit  authorized  by  CERCLA,  and 
does  not  adversely  affect  the  private 
sector  economy.  EPA,  therefore,  certifies 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses, 
organizations,  and  units  of  government. 
EPA  certifies  that  a  Regulatory 
Flexibility  Analysis  is  not  necessary. 

C.  Paperwork  Reduction  Act 

The  information  collectian 
requirements  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  imder  the  Paperwork 
Reduction  Act,  44  U.S.C  3501  et  seq. 


and  have  been  assigned  OMB  control 
nunjber  2050-0106. 

Public  reporting  burden  for  the 
collection  of  information  under  the 
"Application  for  Preauthorization  of  a 
CERCXA  Response  Action."  is  estimated 
to  vary  from  186  to  330  hours  per 
response,  with  an  average  of  258  hours 
per  response,  including  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Public  reporting  burden  for  the 
collection  of  information  under  the 
"Claim  for  CERCLA  Response  Action," 
is  estimated  to  vary  from  25  to  59  hours 
per  response,  with  an  average  of  42 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Send  comments  regarding  the  burden 
estimates  or  any  other  aspects  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  following  addresses:  Chief, 
Information  Policy  Branch  (PM-223}. 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW.,  Washington,  DC 
20460;  and  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  726  Jackson 
Place.  NfW..  Washington,  DC  20503. 
Attention:  Desk  Officer  for  EPA. 

List  of  SttbiecU  in  40  CFR  Part  307 

Administrative  practices  and 
procedures.  Chemicals.  Hazardous 
materials.  Intergovernmental  relations, 
Natural  resources.  Rejxirting  and 
recordkeeping  requirements,  Superfund. 
Waste  treatment  and  disposal. 

Dated:  December  19, 1992. 
William  K.  Reilly. 
Admittistratoc. 

Appendix  to  Preamble 

Forms  applicable  to  the  CERCLA 
response  claims  process,  EPA  Form 
2075-3  and  EPA  Form  2075-4.  may  be 
obtained  from  EPA  Headquarters. 
CERCLA  Response  Claims,  Office  of 
Emergency  and  Remedial  Response, 
(5203  G)  U.S.  Environmental  Protection 
Agency.  401  M  Street.  SW..  Washingtcm, 
DC  20460.  Forms  may  also  be  chained 
from  the  EPA  regional  offices  at  these 
addresses: 

(a)  Regioa  I.  John  F.  Kennedy  Federal 
Building.  Boston,  Massachusetts  02203 

(b)  Region  II,  26  Federal  Plaza,  New  York. 
New  York  10278 

(c)  Region  m,  841  Chestnut  Street, 
Philadelphia,  Petmsylvania  19107 

(d)  Region  IV,  345  Courtland  Street.  NB.. 
Atlanta,  Georgia  30365 


(e)  Region  V,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604 

(f)  Region  VI.  1445  Ross  Avenue,  Dallas, 
Texas  75202 

(g)  Region  VII,  726  Minnesota  Avenue, 
Kansas  Qty,  Missouri  66101 

(h)  Region  Vni,  999  18th  Street,  Denver, 
Colorado  80202 

(1)  Region  DC,  75  Hawthorne  Street,  San 
Francisco,  California  94105 

(j)  Region  X,  1200  Sixth  Avenue,  Seattle, 
Washington  96101 

Completed  forms  must  be  submitted 
to  the  Administrator  at  EPA 
Headquarters  or  his  designee. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regvilations  is  amended  by 
adding  part  307  to  read  as  follows: 

PART  307— COMPREHENSIVE 
ENVIRONMENTAL  RESPONSE, 
COMPENSATION,  AND  UABiUTY  ACT 
(CERCLA)  CLAIMS  PROCEDURES 

Subpart  A— General 


Secf 

307.10 

307.11 

307.12 

307.13 

307.14 

307.15 


Purpose. 

Scope  and  applicability. 

Use  of  number  and  gender. 

Computation  of  time. 

Definitions. 

Penalties. 


Subpart  B— EJigibI*  Claimants;  Allowable 
Claims;  Preauthorlzation 

307.20  Who  may  present  claims. 

307.21  Nature  of  eligible  claims. 

307.22  Preauthorization  of  response 
actions. 

307.23  EPA's  review  of  preauthorization 
jBpplications. 

Subpart  C— ProcedurM  for  Rling  and 
Proeeaaing  Reapona*  Claima 

307.30  Requesting  payment  from  the 
potentially  responsible  party. 

307.31  Filing  procedures. 

307.32  Verification,  award,  and 
administrative  hearings. 

307.33  Records  retention. 

Subpart  D— Paymants  and  Subrogation 

307.40  Payment  of  approved  claims. 

307.41  Subrogation  of  claimants'  rights  to 
the  Fund. 

307.42  Fund's  obligation  in  the  event  of 
failure  of  remedial  actions  taken 
pursuant  to  CERCLA  section  122. 


Appandbt  A  to  Part  307— Application  for 
Praaulhoritation  of  a  CERCLA  Raaponsa 
Action 

Appandbc  B  to  Part  307-Clalm  for  CERCLA 
Raaponaa  Action 

Appendix  C  to  Pwt  307 —«<o«lc«  of 
UmKatlona  on  1h«  Payment  of  Claims  for 
Rssponss  Actions,  Which  Is  to  b«  Plaosd  In 
the  FodsrsI  Rsglstsr  Prsambia  Whanovsr 

Sitss  Ars  Addod  to  the  Final  NPL 

^^ 
AppandU  D  to  Part  307— tlotios  of 
Limitations  on  the  Payment  of  Claims  for 
Rssponss  Actions,  Which  Is  to  bs  Plaesd  In 
Public  Docksts 

Anthority:  42  U.S.C  9601  et  seq.;  sections 
4  and  9,  E.0. 12580,  52  FR  2923,  3  CFR.  1987 
Comp.  p.  193. 

Subpart  A— General 

1307.10  Purposs. 

This  part  prescribes  the  appropriate 
forms  and  procedures  for  presenting 
claims  for  necessary  response  costs  as 
authorized  by  section  112(b)(1)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA) 
(herein  referred  to  as  CERCLA,  or  the 
Act)  (42  U.S.C  9601  et  seq.).  Such 
claims  may  be  presented  to  the 
Hazardous  Substance  Superfund  (the 
Fund)  established  by  section  9507  of  the 
Internal  Revenue  Code  of  1986.  See 
section  101(11)  of  CERCLA. 

1307.11  Scops  and  applicability. 

(a)  The  following  may  be  submitted 
only  through  the  procedures  established 
by  this  part:  claims  for  responses  to  a 
release  or  substantial  threat  of  release  of 
a  hazardous  substance  into  the 
environment;  claims  for  responses  to  a 
release  or  substantial  threat  of  release  of 
any  pollutants  or  contaminants  into  the 
environment,  which  may  present  an 
imminent  and  substantial  danger  to 
public  health  or  welfare;  and  claims  for 
response  actions  undertaken  pursuant  to 
settlement  agreements  in  which  the 
Federal  Government  agrees  to  reimburse 
a  portion  of  the  cost.  Under  this  part, 
persons  may  bring  claims  for  necessary 
costs  incurred  in  carrying  out  the 
National  Contingency  Plan  (NCP)  (40 
CFR  part  300)  developed  under  section 
311(c)  of  the  Federal  Water  Pollution 
Control  Act  (33  U.S.C.  1251  et  seq.)  and 
revised  pursuant  to  section  105  of 
CERCLA.  Only  response  actions  that 
EPA  has  preauthorized  are  eligible  for 
reimbtirsement  through  the  claims 
process  of  section  112  of  CERCLA. 
Authority  for  the  payment  of  claims  for 
response  costs  is  provided  by  section 
111(a)(2)  of  CERCLA.  Authority  for  the 
reimbursement  of  certain  costs  incurred 


by  parties  to  a  settlement  agreement 
entered  pursuant  to  section  122  of 
CERCLA  is  provided  by  sectian  122(b) 
of  CERCLA. 

(b)  This  part  does  not  affect  the  terms 
and  conditions  contained  in 
Preauthorization  Decision  Documents 
(PDDs)  issued  prior  to  the  effective  date 
of  this  part.  However,  a  potential 
claimant  may  elect  to  comply  with  the 
provisions  of  this  part,  rather  than  the 
terms  and  conditions  of  a  FDD  issued 

Erior  to  the  effective  date  of  this  part,  if  - 
e  so  chooses.  Written  notice  of  this 
election  must  be  provided  to  EPA  by  the 
potential  claimant  prior  to  such 
provision  taking  em>ct,  but  not  later 
than  the  time  of  the  submittal  of  any 
claim  to  EPA.  EPA  will  provide  a 
written  acknowledgement  of  the 
potential  claimant's  election  and  may 
revise  the  FDD  as  appropriate. 

1 307.12  Uss  of  mimbsr  and  gsndsr. 
As  used  in  this  part,  words  in  the 

singular  also  include  the  plural  and  vice 
versa,  and  words  in  the  masculine 
gender  also  include  the  feminine,  as  the 
case  may  require. 

1307.13  Computation  of  time. 

In  computing  any  period  of  time 
described  or  allowecl  in  this  part,  except 
as  otherwise  provided,  the  day  of  the 
event  from  which  the  designated  period 
begins  to  run  shall  not  be  included. 
Saturdays,  Sundays,  and  Federal  legal 
holidays  shall  be  included.  When  a 
stated  time  expires  on  a  Saturday, 
Sunday,  or  Federal  legal  holiday,  the 
stated  time  period  shall  be  extended  to 
include  the  next  bvisiness  day. 

1307.14  Definitions. 

Terms  that  are  not  defined  in  this 
section  or  restated  herein,  shall  have  the 
meaning  set  forth  in  section  101  of 
CERCLA  or  the  1990  NCP  or  any  final 
revision  thereto.  As  used  in  this  part, 
the  following  words  and  terms  shall 
have  the  meanings  set  forth  below: 

Act  or  CERCLA  both  mean  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986. 

Administrative  hearing  means  an 
administrative  adjudication  reqiiired  by 
section  112(b)(2)  of  CERCLA  in  the 
event  a  claimant  contesta  a 
determination  of  his  claim  made  by  the 
U.S.  Environmental  Protection  Agency 
(EPA). 

Assistance  agreement  means  the  legal 
instrument  EPA  uses  to  transfer  money, 
property,  services,  or  anything  of  value 
to  a  recipient  to  accomplish  a  pubUc 
purpose.  It  is  either  a  grant  or 
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cooperativ*  apeeraent  (s*e  40  CFR  fnrt 
35]  and  wiU  specify:  badggt  and  proiect 
periods:  the  Fednsl  share  of  eligibla 
project  costs;  a  description  of  the  work 
to  he  accomplished;  arad  any  special 
conditions. 

Chhtt  means  a  demand  in  writing  for 
a  sum  cactain  pcoeontad  to  the  Piuid  in 
accordaacs  with  sactioDs  111  and  112  of 
CERCLA. 

Claimant  maois  any  pwson  who 
presents  a  daim  to  the  Fund  for 
reimbursameBt  under  aection  112(b)(1) 
of  CERCLA. 

Contractor  claim  means  the  disputed 
portion  of  a  written  deaiand  or  written 
assertian  by  any  cootiactor  who  baa 
contracted  with  a  person  (i.e.,  the 
owner)  for  tbe  cxxadrnX  of  a 
preauthorizsd  responaa  action,  sacking 
as  a  matter  of  right,  the  payment  of 
money,  adjustment,  or  interpretation  of 
contract  terms,  or  other  relief,  arising 
imder  or  related  to  a  contract,  which  has 
been  Raally  rejected  or  not  acted  upon 
by  the  owner  and  which  is  subsequently 
settled  by  the  owner  or  is  awarded  by 
a  third  party  in  accordance  with  die 
disputes  clause  of  the  contract 
document. 

Eligible  claim  means  any  claim  that 
has  satisfied  the  requirements  set  forth 
in  §  307.21(b). 

Facility  as  defined  by  section  101(9) 
of  CERCLA,  means  any: 

(1)  Building,  structure,  installation, 
equipment,  pipe  or  pipeline  (including 
any  pipe  into  sewer  or  publicly  owned 
treatment  works),  well,  pit,  pond, 
lagoon,  impoundment,  ditch,  landfill, 
storage  container,  motor  vehicle,  rolling 
stock,  or  aircraft;  or 

(2)  Any  site  or  area  where  a  hazardous 
substance  has  been  deposited,  stored, 
dtspoeed  of.  or  placed,  or  otherwise 
come  to  be  located;  but  does  not  include 
any  consumer  product  in  consumer  use 
or  any  vesaaL 

Fund  means  the  Hazardous  Substance 
Superfund  estabbshed  by  section  9507 
of  the  Internal  Revenue  Code  of  1986. 

Hazardous  substance  as  defined  by 
section  101(14]  of  CERCLA,  means: 

(1)  Any  substance  designated 
pursuant  to  section  311(b)(2)(A]  of  the 
Federal  Water  Pollution  Control  Act  (33 
U.S.C.  1251  et  seq); 

(2)  Any  element,  compound,  mixture, 
solution,  or  substance  designated 
pursuant  to  section  102  of  CERCLA; 

(3)  Any  hazardous  waste  having  the 
characteristics  identified  under  or  listed 
pursuant  to  section  3001  of  the  Solid 
Waste  Disposal  Act  (42  U.S.C.  6801  et 
seq.)  (but  not  including  any  waste  the 
regulation  of  which  under  the  Solid 
Waste  Disposal  Act  has  been  suspended 
by  Act  of  Congress); 


(4)  Any  toxic  pollutant  listed  under 
section  307(a>  of  the  Federal  Water 
Pollution  Control  Act: 

is-)  Any  hazardous  air  pcrilutaat  kstad 
imder  section  112  of  the  Claan  Air  Act 
(42  U.S.C  7401  et  seq.):  and 

(6)  Any  imminently  hazardous 
chemical  substance  or  mixture  with 
respect  to  wiuch  tbe  Administxatar  of 
EPA  (Administrator)  has  taken  action 
piirsuant  to  section  7  of  the  Toxic 
Substances  Control  Act  (15  U.S.C  2601 
et  seq.).  Tbe  term  does  not  include 
petroleiun.  including  crude  oil  or  any 
fraction  thereof  which  is  not  otherwise 
^Mdfically  listed  or  designated  as  a 
hazardous  substance  under  paragraphs 
(1)  through  (6)  of  this  definition,  and  the 
term  does  not  include  natural  gas, 
natural  gas  liquids,  liquefied  natural 
gas,  or  synthetic  gas  usable  for  fuel  (or 
mixtures  of  natural  gas  and  such 
synthetic  eas). 

National  Contingency  Plan,  or  NCP 
means  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(40  CFR  part  300)  developed  imder 
section  311(c)  of  the  Federal  Water 
Pollution  Control  Act  and  revised 
pursuant  to  section  105  of  CERCLA. 

Necessary  costs  means  "necessary 
response  costs"  as  required  by  section 
111(a)(2)  of  CERCLA  for  Fund 
reimbursement  of  a  preauthorized 
response  action.  Necessary  response 
costs  are  costs  determined  to  be: 

(1)  Required  (based  upon  the  sita- 
spedfic  circumstances); 

(2)  Reasonable  (nature  and  amount  do 
not  exceed  that  estimated  or  which 
would  be  incurred  by  a  prudent  person); 

(3)  Allocable  (incurred  specifically  for 
the  site  at  issue);  and 

(4)  Otherwise  allowable  (consistent 
with  the  limitations  and  exclusions 
imder  the  appropriate  Federal  cost 
principles).  See  OMB  Circular  A-122 
(non-profit  organizations);  OMB 
Circular  A-«7  (States  and  political 
subdivisions);  and  48  CFR  part  31, 
subparts  31.1  and  31.2  (profit-making 
organizations). 

nPL  means  the  National  Priorities  List 
established  pursuant  to  section  105  of 
CERCLA  and  40  CFR  300.425.  which 
consists  of  uncontrolled  hazardous 
substance  Cacilities  in  the  United  States 
that  need  to  be  addressed  under 
CERCLA  authorities.  Only  NPL  sites  are 
eligftle  fw  Fund-financed  remedial 
action. 

Operable  unit  means  a  discrete  action 
that  comprises  an  incremental  step 
toward  comprehensively  addressing  site 
problems.  This  discrete  portion  of  a 
remedial  response  manages  migration, 
or  eliminates  or  mitigates  a  release, 
threat  of  release,  or  pathway  of 
expoaxa9.  The  cleanup  of  a  site  can  be 


divided  into  a  number  of  operable  units, 
depending  on  the  complexity  of  the 
problems  assocratad  wi A  the  site. 
Operable  units  may  address 
geographical  portions  of  a  site,  specific 
site  problems,  or  initial  phases  of  an 
action,  or  may  consist  of  any  set  of 
actions  performed  over  time  or  any 
actions  that  are  concurrent  but  located 
in  different  parts  of  a  site.  Operable 
units  will  not  impede  implementation 
of  subsequent  actions,  including  final 
action  at  the  site. 

Party  means  EPA  or  a  claimant. 

Perfected  means  the  point  at  which 
EPA  determines  that  the  written 
demand  for  a  sum  certain  (i.e.,  claim) 
has  the  documentation  necessary  to 
substantiate  the  appropriateness  of  the 
amounts  claimed;  i.e.,  the  claim  is 
technically  complete. 

Person  as  defined  by  section  101(21) 
of  CERCLA,  means  an  individual,  firm, 
corporation,  association,  partnership, 
consortium,  joint  venture,  commercial 
entity.  United  States  Government,  State, 
municipality,  commission,  political 
subdivision  of  a  State,  or  any  interstate 
body. 

Political  subdivision  means  any 
general  purpose  unit  of  a  local  or  Stete 
government. 

Pollutant  or  Contamiaant  as  defined 
by  section  101(33)  of  CERCLA,  includes, 
but  is  not  limited  to,  any  element, 
substance,  compound,  or  mixture, 
including  disease-causing  agents,  which, 
after  release  into  the  environment  and 
upon  exposure,  ingestion,  inhalation,  or 
assimilation  into  any  organism,  either 
directly  from  the  environment  or 
indirectly  by  ingestion  through  food 
chains,  will  or  may  reasonably  be 
anticipated  to  cause  death,  disease, 
behavioral  abnormalities,  cancer, 
genetic  mutation,  physiological 
malfunctions  (including  malfunctions  in 
reproduction]  or  physical  deformations 
in  such  organisms  or  their  offspring. 
The  term  does  not  include  petroleum, 
including  crude  oil  and  any  fi-action 
thereof  which  is  not  otherwise 
specifically  listed  or  designated  as  a 
hazardous  substance  under  section 
101(14)(A]  through  (F)  of  the  Act,  nor 
does  it  include  natural  gas,  Uquefied 
natural  gas,  or  synthetic  gas  of  pipeline 
quality  (or  mixtures  of  natural  gas  and 
such  synthetic  gas). 

Preauthorization  means  EPA's  prior 
approval  to  submit  a  claim  against  the 
Fund  for  necessary  response  costs 
incurred  as  a  result  of  carrying  out  the 
NCP.  The  process  of  preauthorization 
consists  01  three  steps: 

(1)  EPA's  receipt  of  the  application  for 
preauthorization ; 

(2)  EPA's  review  and  analysis  of  the 
application;  and 
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(3)  EPA's  issuance  of  the 
Preauthorization  DedsioD  Document, 
which  sets  forth  the  terms  and 
conditions  for  reimbursement 

Preauthorized  response  actions  are 
response  actions  approved  through  the 
preauthorization  process. 

Respond  or  Response  as  defined  by 
section  101(25)  of  CERCLA,  means 
remove,  removal,  remedy,  and  remedial 
action,  all  such  terms  (including 
removnal  and  remedial  action)  including 
enforcement  activities  related  thereto. 

Response  claim  means  a 
preauthorized  demand  in  writing  for  a 
sum  certain  for  response  costs  referred 
to  in  section  111(a)(2)  of  CERCLA. 
including  certain  costs  of  actions 
referred  to  in  section  122(b)(1)  of 
CERCLA. 

1307.15    PwiaMee. 

(a)  If  any  person  knowingly  gives  a 
material  statement  or  representation  in 
the  application  for  preauthorization  or 
in  the  claim  that  is  false,  misleading, 
misrepresented,  or  misstated,  and  EPA. 
relies  upon  such  a  statement  or 
representation  in  making  its  decision, 
the  preauthorization  or  the  award  by 
EPA  may  be  withdrawn  following 
written  notice  to  the  claimant. 

(b)  Any  (wrson  who  knowingly  gives, 
or  causes  to  be  given,  any  false 
information  as  part  of  an  appUcation  for 
preauthorization  or  of  a  claim 
(including  any  person  who  meets  the 
conditions  of  paragraph  (a)  of  this 
section)  may,  upon  omviction,  be  fined 
or  imprisoned  in  accordance  with 
CERCLA  section  112(b)(1)  and  other 
laws. 

Subpart  B— Eliglbto  Ctaimanta; 
Allo«|«bl«  Claima;  Praauthorlzatlon 


|307.ao    Who  may  present  claims. 

(a)  Subject  to  the  provisions  of  this 
subpart,  claims  for  the  costs  of  response 
actions  may  be  asserted  against  the 
Fund  by  any  person  other  than  the 
United  States  Government,  States,  and 
poLtical  subdivisions  thereof,  except  to 
the  extent  the  claimant  is  otherwise 
compensated  for  the  loss.  States  and 
political  subdivisions  may  assert  such 
claims  if  they  are  potentially 
responsible  parties  subject  to  an 
agreement  reached  pursuant  to  section 
122(b)(1)  of  CERCLA. 

(b)  Claims  presented  by  an  individual 
must  be  signed  by  that  iudividaal.  If, 
because  of  death,  disability,  or  other 
reasons  satisfactory  to  EPA,  the 
foregoing  requirement  cannot  be 
fulfilled,  the  claim  may  be  filed  by  a 
duly  authorized  agent,  executor, 
administrator,  or  other  legal 


representative.  A  claim  presented  by  an 
entity  or  an  authorized  agent,  executor, 
administrator,  or  other  legal 
representative  must  be  presented  In  the 
name  of  the  claimant,  llie  claim  must 
be  signed  by  the  authorized  agent, 
executor,  administrator,  or  other  legal 
representative  (including  the  title  or 
legal  capacity  of  the  person  signing)  and 
be  accompanied  by  evidence  of  the 
authority  to  present  a  claim  on  behalf  of 
the  claimant  as  authorized  agent, 
executor,  administrator,  or  other  legal 
representative. 

[c)  A  claim  for  response  costs  as  to 
which  any  release  from  habihty  was 
executed  between  the  claimant  and  a 
potentially  responsible  party  may  be 
presented  against  the  Fund  to  the  extent 
that  the  claimant  obtained  EPA's 
approval  prior  to  executing  such  release 
and  provided  that  the  other 
reouirements  of  this  part  are  met. 

fd)  A  foreign  claimant  may  present  a 
response  claim  to  the  Fund,  to  the  same 
extent  that  a  United  States  claimant  may 
assert  a  claim,  if: 

(1)  The  requirements  of  S  307.21  and 
§  307.22  8Te  met;  and 

(2)  The  release  of  a  hazardous 
substance  occurred  in  the  navigable 
waters  of  the  United  States,  including 
the  territorial  sea,  or  in  or  on  the 
territorial  sea  or  adjacent  shoreline  of  a 
foreign  country  of  which  the  claimant  is 
a  resident;  and 

(3)  The  claimant  is  not  otherwise 
compensated  for  the  loss;  and 

(4)The  hazardous  substance  was 
released  from  a  facility  or  from  a  vessel 
located  adjacent  to  or  within  the 
navigable  waters  or  was  discharged  in 
connection  with  activities  conducted 
under  the  Outer  Continental  Shelf 
Lands  Act.  as  amended  (43  U.S.C  1331 
et  seq.),  or  the  DeepwatOT  Port  Act  of 
1974.  as  amended  (33  U.S.C  1501  et 
sea);  and 

(5)  Recovery  is  authorized  by  a  treaty 
or  an  executive  agreement  between  the 
United  States  and  the  foreign  country 
involved,  or  if  the  Secretary  of  State,  in 
consultation  with  the  Attorney  General 
and  other  appropriate  officials,  certifies 
that  such  coiuitry  provides  a 
comparable  remedy  for  United  States 
claimants. 

1307.21    NMurs  o(  sligibto  claims. 

(a)  Claims  may  be  asserted  against  the 
Fimd  for  necessary  costs  incurred  for 
response  actions  due  to  a  release  or 
substantial  threat  of  release  of  a 
hazardous  substance  into  the 
envixx)nment;  a  release  or  substantial 
threat  of  release  of  pollutants  or 
contaminants  into  die  environment  that 
may  present  an  imminent  or  substantial 
danger  to  pubUc  health  or  welfare;  or 


actions  taken  by  a  potentially 
respcmsible  party  subject  to  an 
agreement  reached  pursuant  to  section 
122(b)(1)  of  CERCLA.  Claims  must  be 
filed  in  accordance  with  §  307.22. 
Claims  may  be  asserted  for  the  costs  of 
removal  actions,  remedial  planning 
activities,  and  remedial  actions. 

(b)  Costs  will  be  considered  to  be 
eligible  under  this  section  if: 

(1)  The  response  action  is 
preauthorized  by  EPA  pursuant  to 
S  307.22; 

(2)  The  costs  are  incurred  for 
activities  within  the  scope  of  EPA's 
preauthorization; 

(3)  The  response  action  is  conducted 
in  a  manner  consistent  with  the  NCP; 
and 

(4)  The  costs  incurred  are  necessary 
costs  pursuant  to  §  307.11  of  this  part. 

(c)Money  in  the  Fund  may  be  used  for 
paying  any  claim  imder  this  section  for 
expenses  incurred  for  the  payment  of 
contractor  claims  either  through 
settlement  of  such  claims  or  an  award 
by  a  third  party  to  the  extent  EPA 
determines  that: 

(1)  The  contractor  claim  arose  from 
work  within  the  scope  of  the  contract  at 
issue  and  the  contract  was  for 
preauthorized  response  activities; 

(2)  The  contractor  claim  is 
meritorious; 

(3)  The  contractor  claim  was  not 
caused  by  the  mismanagement  of  the 
claimant; 

(4)  The  contractor  claim  was  not 
caused  by  the  claimant's  vicarious 
liabiUty  for  the  improper  actions  of 
others; 

(5)  The  claimed  amount  is  reasonable 
and  necessary; 

(6)  The  claim  for  such  costs  is  filed  by 
the  claimant  within  5  years  of 
completion  of  the  preauthorized 
response  action;  and 

(7)  Payment  of  such  a  claim  will  not 
result  in  total  payments  fit)m  the  Fund 
in  excess  of  the  maximum  amoimt  for 
which  claims  were  preauthorized. 

(d)  An  award  by  a  third  party  on  a 
contractor  claim  under  paragraph  (c)  of 
this  section  should  include: 

(1)  Findings  of  fact; 

(2)  Conclusions  of  law; 

(3)  Allocation  of  responsibility  for 
each  issue; 

(4)  Basis  for  the  amoimt  of  award;  and 

(5)  The  rationale  for  the  decision. 

(e)  Money  in  the  Fund  may  not  be 
used  for  paying  any  claim  under  this 
section  for  expenses  incurred  for 
procurement  transactions  that  were  not 
conducted  in  a  manner  that  provided  to 
the  maximum  extent  practicable,  open 
and  free  competition;  unduly  restricted 
or  eliminated  competition;  and  did  not 
provide  where  appUcable  for  the  award 
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of  contracts  to  the  lowest  responsive, 
responsible  bidder  where  the  selection 
was  made  principally  on  the  basis  of 
price. 

(f)  Money  in  the  Fund  may  not  be 
used  for  paying  any  claim  under  this 
section  for  expenses  inciured  by  a 
person  operating  pursuant  to  a 
procurement  contract  or  assistance 
agreement  with  the  United  States. 

(g)  Money  in  the  Fund  may  not  be 
used  for  paying  any  claim  under  this 
section  for  expenses  incurred  for  the 
payment  of  persons  who  are  on  the  "List 
of  Parties  Excluded  From  Federal 
Procurement  or  Non-Procurement"  at 
the  time  the  contract  is  awarded,  unless 
EPA  approval  is  obtained  in  advance. 

(h)  Unless  EPA  waives  this 
requirement  prior  to  the  award  of  a 
construction  contract,  money  in  the 
Fund  may  not  be  used  for  paying  any 
claim  under  this  section  for  expenses 
incurred  under  such  a  construction 
contract  that  does  not  contain  a 
"differing  site  conditions"  clause 
equivalent  to  the  following: 

(1)  The  contractor  shall  promptly,  and 
before  such  conditions  are  disturbed, 
notify  the  claimant  in  writing  of: 

(i)  Subsurface  or  latent  physical 
conditions  at  the  site  differing 
materially  from  those  listed  in  this 
contract,  or 

(ii)  Unknown  physical  conditions  at 
the  site,  of  an  imusual  nature,  differing 
materially  from  those  ordinarily 
encountered  and  generally  recognized 
as  inherent  in  work  of  the  character 
provided  for  in  this  contract. 

(2)  Upon  notihcation  by  the 
construction  contractor,  the  claimant 
shall  promptly  investigate  the 
conditions.  If  the  claimant  finds  that 
conditions  materially  differ  and  will 
cause  an  increase  or  decrease  in  the 
contractor's  cost  or  the  time  required  to 
perform  any  part  of  the  work  under  its 
contract,  whether  or  not  changed  as  a 
result  of  such  conditions,  the  claimant 
shall  make  an  equitable  adjustment  and 
modify  the  contract  in  writing. 

(3)  No  claim  of  the  contractor  under 
the  differing  site  conditions  clause  shall 
be  allowed  unless  the  contractor  has 
given  the  notice  required  in  paragraph 
{h)(l)  of  this  section.  However,  the 
claimant  may  extend  the  time 
prescribed  in  paragraph  (h)(1)  of  this 
section. 

(4)  No  claim  by  the  contractor  for  an 
equitable  adjustment  shall  be  allowed  if 
asserted  after  hnal  payment  under  this 
contract. 

(i)  Where  money  in  the  Fimd  has  been 
used  to  pay  for  any  response  costs  under 
this  section,  no  other  claim  may  be  paid 
out  of  the  Fund  for  the  same  costs. 


f  307^    PrMHitt>or<zation  of  rasponM 
action*. 

(a)  No  person  may  submit  a  claim  to 
the  Fimd  for  a  response  action  imless 
that  person  notifies  the  Administrator  of 
EPA  or  his  designee  prior  to  taking  such 
response  action  and  receives 
preauthorization  by  ¥PA.  In  order  to 
obtain  preauthorization,  any  person 
intending  to  submit  a  claim  to  the  Fimd 
must  fulfill  the  following  requirements 
before  commencing  a  response  action: 

(1)  Notify  the  lead  agency  through  the 
National  Response  Center  (as  described 
in  40  CFR  300.125).  if  there  is  acute 
threat  of  fire,  explosion,  or  direct  human 
contact  with  hazardous  substances, 
pollutants,  or  contaminants  or  other 
emergency  situation,  to  determine  if 
there  is  sufficient  time  to  submit  an 
application  for  preauthorization; 

(2)  Submit  an  application  for 
preauthorization  (EPA  Form  2075-3, 
foimd  at  Appendix  A  of  this  part)  to  the 
Administrator  or  his  designee:  and 

(3)  Obtain  the  approval  of  the 
Administrator  or  his  designee  before 
initiating  the  response  action. 

(b)  Allapplications  for 
preauthorization  must  include,  where 
available; 

(1)  A  description  of  the  location  and 
nature  of  the  release  or  threatened 
release  of  a  hazardous  substance  or 
pollutant  or  contaminant  (e.g.,  type  and 
location  of  vessel  or  facility,  population 
at  risk,  routes  of  exposure); 

(2)  A  description  of  the  nature  and 
quantity  of  the  hazardous  substance  or 
pollutant  or  contaminant  which  has 
been  or  may  be  released,  including 
whether  the  substanqe  is  on  the  list  of 
hazardous  substances  set  forth  pursuant 
to  section  102  of  CERCLA; 

(3)  The  identity  of  any  potentially 
responsible  parties  known  to  the 
applicant  (including  the  applicant),  and 
any  contact  with  such  parties, 
including,  but  not  Umited  to,  any 
correspondence,  agreements,  or 
litigation  with  such  parties; 

(4)  Evidence  of  the  applicant's 
eligibility  to  file  a  claim  pursuant  to 
§  307.20; 

(5)  An  explanation  of  why  the 
proposed  response  action  is  necessary, 
and  how  the  proposed  action  is 
consistent  with  40  CFR  300.700(d)(4)(ii); 

(6)  A  description  of  the  applicant's 
capability  (including  financial  and 
technical  i^pability)  to  implement  the 
proposed  response  action; 

(7)  Proposed  schedule  of  activities; 

(8)  Projected  costs  of  response 
activities,  with  the  basis  for  those 
projections  (projections  shall  be  based 
on  actual  anticipated  costs  without  a 
contingency  for  unanticipated 
conditions): 


(9)  Proposed  schedule  for  the 
submission  of  claims; 

(10)  The  proposed  contracting 
procedures; 

(11)  Proposed  procedures  for  prefect 
management,  EPA  oversight,  and 
reporting  of  progress  of  the  project;  and 

(12)  The  assurances  of  timely 
initiation  and  completion. 

(c)  Applications  for  preauthorization 
to  imdertake  a  removal  action  shall,  in 
addition  to  the  requirements  in 
paragraph  (b)  of  this  section,  include: 

(1)  A  summary  or  copy  of  the 
preliminary  assessment;  and 

(2)  A  description  of  the  proposed 
removal  action  for  which  the  claim  will 
be  made,  which  environmental 
requirements  are  appUcable  or  relevant 
and  appropriate,  and  how  the  removal 
will  comply  with  such  requirements. 

(d)  Applications  for  preauthorization 
to  imdertake  a  remedial  investigation 
and  feasibility  study  shall,  in  addition 
to  the  requirements  in  paragraph  (b)  of 
this  section,  include: 

(1)  The  scope  of  the  proposed  study; 

(2)  A  proposed  site  sampling  plan  and 
quaUty  assurance  procedures: 

(3)  The  plan  for  the  development  of 
alternatives; 

(4)  Approaches  to  consideration  of 
alternatives  to  land  disposal; 

(5)  Plans  for  initial  screening  of 
alternatives; 

(6)  Proposed  procedures  for  the 
detailed  analysis  of  alternatives;  and 

(7)  Proposed  considerations  in 
selection  of  the  remedy. 

(e)  Applications  for  preauthorization 
to  undertake  a  remedial  alternative 
other  than  that  selected  by  EPA,  or 
where  EPA  has  not  selected  a  remedy, 
shall,  in  addition  to  the  requirements  in 
paragraph  (b)  of  this  section,  include  a 
discussion  of  how  the  proposed  remedy: 

(1)  Differs  from  the  one  selected  by 
EPA,  if  applicable: 

(2)  Achieves  protection  of  public 
health  and  welfare  and  the  environment 
and  complies  with  legally  applicable  or 
otherwise  relevant  and  appropriate 
Federal,  Stale,  and  local  requirements 
pursuant  to  40  CFR  300.400(g)  or 
waivers  to  those  requirements  in  40  CFR 
300.430(f)(l)(ii)(C).  The  application 
shall  also  include  a  discussion  of 
pertinent  Federal  and  State  guidance, 
advisories,  and  criteria; 

(3)  Will  be  cost-effective  as  set  out  in 
section  121(a)  of  CERCLA  and  40  CFR 
300.430(f)(l)(ii)(n); 

(4)  Mitigates  and  minimizes  future 
risks; 

(5)  Improves  the  rehability  of  the 
remedy; 

(6)  Utihzes  new  or  innovative 
technology,  if  appropriate; 
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(7)  Employs  treatment  that  reduces 
the  volume,  toxicity  or  mobiUty  of  the 
hazardous  substances; 

(8)  Impacts  projected  costs;  and 

(9)  Taxes  into  account  Appendix  D  of 
40  CFR  part  300. 

(f)  Applications  for  preauthorization 
to  undertake  a  remedial  action, 
including  those  described  in  paragraph 
(e)  of  this  section,  shall  in  addition  to 
the  requirements  in  paragraph  (b)  of  this 
section,  include: 

(1)  A  description  of  the  proposed 
remedial  action  for  which  the  claim  will 
be  made; 

(2)  A  proposed  site  sampling  plan  and 
quality  assiuance  procedures; 

(3)  Docimientation  of  reasonable  effort 
to  obtain  the  cooperation  of  the  State  or 
bidian  Tribe; 

(4)  A  bond  or  other  financial 
assurance  to  cover  the  costs  of  necessary 
long-term  operation  and  maintenance  of 
the  response  action  or  written  assurance 
from  the  State  to  provide  such  long-term 
operation  and  maintenance; 

(5)  Proposed  procedures  using  sealed 
bidding  to  select  the  construction 
contractor,  or  an  explanation  of  why  the 
applicant  intends  to  use  any  other 
method;  and 

(6)  Oociunentation  showing  that  the 
response  will  be  carried  out  in 
accordance  with  applicable  or  relevant 
and  appropriate  environmental 
requirements.  Documentation  should 
include  the  potential  impacts  on  any 
environmentally  sensitive  areas. 

(g)  Claims  of  business  conBdentiality 
may  be  asserted  for  information 
submitted  to  EPA  under  this  subpart. 
Information  claimed  confidential  will  be 
disclosed  by  EPA  only  to  the  extent 
permitted  by  CERCLA,  this  subpart,  and 
part  2,  subpart  B,  of  this  chapter. 

(1)  Any  claim  of  business 
confidentiality  must  accompany  the 
information  when  it  is  submitted  to 
EPA.  Claims  must  be  asserted  as 
prescribed  on  the  forms.  Items  claimed 
confidential  on  the  forms  and 
attachments  to  the  forms  must  be  clearly 
marked  by  circling  or  bracketing  them. 

(2)  The  applicant  or  response 
claimant  must  provide  EPA  with  two 
copies  of  its  submittal  if  any 
information  is  claimed  confidential. 

(i)  One  copy  of  the  submittal  must  be 
complete,  with  items  claimed 
confidential  clearly  marked  in 
accordance  witl^  paragraph  (g)(1)  of  this 
section.  / 

(ii)  The  secoi^d  copy  must  be 
complete  except  that  all  information 
claimed  as  confidential  in  the  first  copy 
must  be  deleted.  EPA  may  make  this 
second  copy  available  to  the  public. 

(iii)  If  the  appUcant  does  not  provide 
a  redacted  copy,  the  application  for 


preauthorization  is  incomplate.  If  tha 
claimant  does  not  provide  a  redacted 
copy,  the  claim  against  the  Fund  will 
not  be  perfected  by  EPA.  EPA  will  not 
process  such  submittals  until  it  receives 
the  redacted  copy. 

(3)  If  a  submitter  of  a  response  claim 
or  an  application  for  preauthorization 
does  not  assert  a  claim  of  business 
confidentiahty  for  information  at  the 
time  the  information  is  submitted  to 
EPA,  the  Agency  may  make  the 
information  pubhc  without  further 
notice  to  the  submitter. 

(h)  In  addition  to  the  foregoing,  an 
application  for  preauthorization  filed  by 
a  potentially  responsible  party  for 
partial  reimbursement  of  response  costs 
shall  include: 

(1)  A  copy  of  the  settlement 
agreement,  or  the  most  recant  draft  of 
any  pending  agreement,  reached 
between  such  parties  and  the  Federal 
Government;  and 

(2)  If  the  apphcation  is  to  imdertake 
a  remedial  investigation  and  fiaasibility 
study,  an  affirmation  that  the  applicant 
will  not  directly  or  indirectly  benefit 
from  the  preauthorization  as  a  response 
action  contractor,  or  as  a  person  hired 
or  retained  by  such  a  contractor  with 
respect  to  the  site  at  issue  and  an 
agreement  to  reimburse  the  Fund  for 
any  costs  inciured  imder,  or  in 
connection  with,  the  overeight  contract 
or  arrangement  for  the  remedial 
investigation  and  feasibility  study. 

(i)  If  it  is  subsequently  determined 
tliat  the  preauthorized  response  actions 
require  modification  or  if  it  appears  that 
project  costs  will  exceed  approved 
costs,  a  revised  application  for 
preauthorization  must  be  approved  by 
EPA  before  different,  or  additional, 
actions  can  be  imdertaken,  if  such 
actions  are  to  be  eligible  for 
compensation  bom  the  Fund. 

(j)  Unless  otherwise  specified  and 
agreed  to  by  EPA,  the  terms,  provisions, 
or  requirements  of  a  court  judgment, 
Consent  Decree,  administrative  order 
(whether  unilateral  or  on  consent),  or 
any  other  consensual  agreement  with 
EPA  requiring  a  response  action  do  not 
constitute  preauthorization  to  present  a 
claim  to  the  Fund. 

1307.23    EPA's  reviMv  of  prMuthorization 
appllcationa. 

(a)  EPA  shall  review  each 
preauthorization  application  and  will 
notify  the  appHcant  of  the  decision  to 
grant  or  deny  preauthorization. 
Decisions  to  grant  preauthorization  will 
be  memorialized  in  a  PDD. 

(b)  Each  application  for 
preauthorization  must  include 
information  sufficient  for  EPA  to 
determine  whether  the  response  will  be 


consistent  with  40  CFR  300.700(d).  EPA 
will  evaluate  applicatians  based  on  the 
following  non-exclusive  fist  of  criteria, 
as  appropriate: 

(1)  Whether  the  release  is  within  the 
scope  of  CERCLA; 

(2)  The  seriousness  of  the  problem  or 
importance  of  the  response  activity 
when  compared  with  competing 
demands  on  the  F\md; 

(3)  Whether  there  is  sufficient  time  to 
process  the  request  for  preauthorization 
(e.g.,  if  a  removal  action  is  proposed); 

(4)  Whether  the  party  liable  for  the 
release  or  threat  of  release  of  the 
hazardous  substance  is  unknown,  or  if 
known,  has  been  notified  of  the 
application  for  preauthorization  and  is 
unwilling  or  incapable  of  performing 
the  response  in  a  reasonable  period  of 
time; 

(5)  Whether  the  SUte,  a  political 
subdivision,  or  an  Indian  Tribe  is 
willing  to  undertake  the  response  action 
through  a  contract  or  a  cooperative 
agreement; 

(6)  The  cost  and  effectiveness  of  the 
proposed  response  actions  when 
compared  with  other  alternatives; 

(7)  Whether  proposed  response  can  be 
carried  out  in  accordance  with  the  NCP 
and  other  environmental  requirements; 

(8)  The  appUcant's  efigibility  to  file  a 
claim;  his  capabilities,  experience,  and 
technical  expertise;  and  his  knowledge 
and  familiarity  with  the  NCP  and 
relevant  guidance; 

(9)  Whether  the  party  is  proposing  to 
conduct  a  cleanup  through  an 
administrative  order  or  a  Consent 
Decree  vrith  the  Government  regarding 
the  site  for  which  the  request  is  made 
(if  the  applicant  is  a  potentially 
responsible  party); 

(10)  Whether  the  applicant,  if  he  is  a 
potentially  responsible  party  seeking  to 
undHrtake  a  remedial  investigation  and 
feasibility  study,  has  affirmed  that  he 
will  not  directly  or  indirectly  benefit 
from  the  preauthorization  as  a  response 
action  contractor,  or  as  a  person  hired 
or  retained  by  such  a  contract  with 
respect  to  the  site  at  issue,  and  agrees  to 
reimburse  the  Fund  for  any  cost 
incurred  under,  or  in  connection  v^th, 
the  oversight  contract  or  arrangement 
for  the  remedial  investigation  and 
feasibility  study; 

(11)  Whether  the  proposed  costs  are 
eligible  and  the  applicant  has  proposed 
appropriate  procurement,  contract 
management,  project  management, 
financial  management  and 
documentation  procedures; 

(12)  Whether  the  applicant  has  met 
the  necessary  assurances,  financial 
responsibihties,  and  other  requirements; 
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(13)  Provisions  for  long-term 
operation  and  maintenance  of  the  site, 
if  appropriate; 

(14)  Whether  the  applicant  has 
consulted  with  the  State  or  Indian  Tribe 
on  the  proposed  response  action: 

(15)  The  applicant's  proposed 
procedures  for  oversight  and  the 
reporting  of  project  issues  and  progress; 

(16)  Cooperation  of  the  applicant  at 
any  earlier  stage  of  response  activity; 
and 

(17)  Whether  the  proposed  schedule 
for  filing  a  claim(s)  is  based  upon  the 
completion  of  the  project,  an  operable 
unit,  or  a  discrete  phase  of  the  response 
work. 

(c)  The  Administrator  may  grant 
preauthorization  for  all  or  part  of  a 
proposed  response  action,  but  not  less 
than  a  stage  of  an  operable  unit  or  of  a 
response  action. 

(1)  The  Administrator  may  set  a  limit 
on  the  amount  that  may  be  claimed  as 
reimbursement  from  the  Fund  for  any 
response  action. 

(2)  The  Administrator  may  condition 
the  preauthorization  on  such  inspection, 
monitdring,  reporting,  safety,  and  long- 
term  operation  and  maintenance 
requirements  as  he  deems  necessary. 
The  costs  of  such  requirements  may  not 
necessarily  be  reimbursed  from  the 
Fund. 

(3)  The  Administrator  may  condition 
the  preauthorization  on  such  time 
period  for  starting  and  completing  the 
response  action  as  he  may  deem 
necessary. 

(4)  The  Administrator  may  condition 
the  preauthorization  on  such  financial 
or  other  assurance  from  the  claimant  or 
other  entity  as  he  may  deem  necessary 
to  en.sure  completion  of  work  at  the  site. 

(5)  The  Administrator  will  not  subject 
potentially  responsible  parties  who  may 
wish  to  undertake  a  remedial 
investigation  and  feasibility  study  to  a 
lesser  standard  of  liability  nor  will  he 
give  such  parties  preferential  treatment 
in  EPA's  review  of  applications  for 
preauthorizatioit. 

(d)  If  EPA  denies  a  preauthorization 
because  of  an  insufficient  balance  in  the 
Fund  or  the  low  priority  assigned  to  the 
response  action  when  weighed  against 
other  applications  or  uses  of  the  Fund, 
the  applicant  may  resubmit  the 
application  in  another  fiscal  year.  If 
preauthorization  is  denied  because  of 
the  inability  of  the  applicant  to 
demonstrate  his  experience  and 
capabilities,  the  applicant  may  resubmit 
the  application  form  only  after 
correcting  the  deficiencies,  or  by 
proposing  an  alternative  approach. 

(e)  If  EPA  grants  preauthorization,  the 
applicant  may  begin  the  approved 
response  action  subject  to  the  terms  and 


conditions  contained  in  the  PDD.  The 
applicant,  as  a  condition  of 
preauthorization.  shall  assure  that  the 
lead  agency  shall  have  such  site  access 
as  may  be  necessary  for  oversight  and 
monitoring. 

(f)  If  the  applicant  is  unable  to  initiate 
or  complete  the  preauthorized  response 
action,  the  applicant  shall  immediately 
notify  EPA  in  writing. 

(g)  EPA  will  not  grant 
preauthorization  for  any  response 
actions  where: 

(1)  The  proposed  action  is  not  a 
response  action  authorized  under 
CERCLA; 

(2)  There  is  a  significant  threat  to  the 
public  health  or  the  environment  caused 
by  acute  threat  of  fire,  explosion,  direct 
human  contact  with  a  hazardous 
substance,  or  other  similar  hazardous 
situations  requiring  immediate  action, 
and  there  is  insufficient  time  to  process 
an  application  for  preauthorization; 

(3 J  The  proposea  response  is  a 
remedial  action  and  the  site  is  not  on 
the  NPL;  or 

(4)  The  action  is  to  be  performed  by 
a  State,  political  subdivision.  Indian 
Tribe  through  an  assistance  agreement 
with  the  United  States,  or  a  person 
operating  pursuant  to  a  contract  with 
the  United  States. 

(h)  EPA  will  deny  preauthorization  to 
a  person  whom  the  Agency  believes  is 
a  liable  party  under  section  107  of 
CERCLA  unless  negotiations  are 
underway  aimed  at  reaching  a  judicial 
or  administrative  settlement.  Such 
parties  may  be  preauthorized  under  this 
paragraph  to  submit  claims  to  the  Fund 
for  response  costs  up  to  the  maximum 
amount  specified  in  the  PDD. 

Subpart  C — Procedures  for  Filing  and 
Processing  Response  Claims 

§  307.30    Requesting  payment  from  the 
potentially  responsible  party. 

(a)  A  claimant  must  present  all  claims 
to  any  person  who  is  known  to  the 
claimant  and  who  may  be  liable  under 
section  107  of  CERCLA  at  least  60  days 
before  filing  a  claim  against  the  Fund. 
The  presentation  to  the  potentially 
responsible  party  must  be  a  written 
request  for  payment,  delivered  either  by 
certified  mail  (return  receipt  requested) 
or  in  such  a  manner  as  will  establish  the 
date  of  receipt.  At  a  minimum  this 
request  must  contain: 

(1)  The  name  of  the  claimant 
(commercial  entity  or  individual); 

(2)  The  name,  title,  and  address  of  any 
authorized  representative; 

(3)  The  location  of  the  release  and 
cleanup; 

(4)  Tne  date  of  the  release,  if  known; 

(5)  The  owner  of  the  property,  if  other 
than  the  claimant; 


(6)  A  description  of  the  response 
action  taken;  and 

(7)  The  amount  of  the  request  (in 
dollars); 

(8)  If  applicable,  notice  of  intent  to 
file  a  subsequent  application  for 
preauthorization  or  claim  against  the 
Fund  for  additional  operable  units  or  for 
a  stage  of  a  response  action. 

(b)  Where  the  potentially  responsible 
party  is  unknown,  the  claimant  must 
make  a  good-faith  effort  to  identify  the 
potentially  responsible  party  prior  to 
submitting  a  claim.  If  the  potentially 
responsible  party  is  identified,  the 
claimant  must  then  comply  with  the 
procedures  of  §  307.30(a).  Where  a 
potentially  responsible  party  cannot  be 
identified,  the  claimant  may  submit  a 
claim  to  the  Fund  pursuant  to  §  307.31. 
Claims  submitted  under  this  paragraph 
must  be  accompanied  by  documentation 
of  efforts  to  identify  potentially 
responsible  parties. 

(c)  If  the  claimant  and  the  potentially 
responsible  party  agree  to  a  settlement 
involving  a  release  firom  liability,  the 
claimant  may  submit  a  claim  against  the 
Fund  for  any  costs  that  are  not 
recovered  provided  the  claimant 
complies  with  the  provisions  of 

§  307.20(c).  which  require  EPA's  prior 
approval  of  such  releases  from  liability. 

(d)  If  the  claim  is  denied  by  the 
potentially  responsible  party,  or  has  not 
been  satisfied  after  60  days  of 
presentation  to  such  party,  the  claimant 
may  submit  a  claim  to  the  Fund  in 
accordance  with  §  307.31. 

(e)  If  the  first  claim  was  denied  by  the 
potentially  responsible  party  or  not 
responded  to,  and  EPA  agrees  that  there 
is  no  reason  to  believe  that  subsequent 
claims  would  be  honored  by  such 
potentially  responsible  party,  the  denial 
of  the  first  claim,  or  lack  of  response, 
shall  be  considered  denial  of  every 
subsequent  claim. 

§  307.31     Filing  procedures. 

(a)  A  response  claim  must  be 
submitted  on  EPA  Form  2075—4  and 
must  include: 

(1)  Documentation  showing  that  the 
claimed  response  activities  were 
preauthorized  by  EPA; 

(2)  Documentation  showing  that  the 
response  activity  was  accomplished  in  a 
manner  consistent  with  the  PDD.  noting 
any  deviation  from  preauthorized 
activities; 

(3)  Documentation  that  a  search  to 
identify  potentially  responsible  parties 
was  conducted  in  accordance  with 

§  307.30  and  of  any  contacts  with  such 
parties;  and 

(4)  Substantiation  that  all  claimed 
costs  are  necessary  costs. 


(b)  Claimants  (or  their  authorized 
representatives)  may  amend  their  claims 
at  any  time  before  final  action  by  EPA. 
Amendment  of  claims  after  final  action 
by  EPA  will  be  Qllowed  only  at  EPA's 
discretion.  Each  amendment  must  be 
submitted  in  writing  and  must  be  signed 
by  the  claimant  or  authorized 
representative.  The  time  limitations  of 

§  307.32(i)  refer  to  the  date  by  which  an 
amendment  is  filed. 

(c)  Claimants  may  not  pursue  both  an 
action  in  court  against  potentially 
responsible  parties  and  a  claim  against 
the  Fund  at  the  same  time  for  the  same 
response  costs.  EPA  will  return  claims 
presented  imder  this  subpart  when  the 
Agency  determines  that  a  claimant  has 
initiated  an  action  for  recovery  of  the 
same  response  costs,  in  court,  against  a 
party  potentially  liable  under  section 
107ofCERCLA. 

S  307.32    Verification,  award,  and 
administrative  hearings. 

(a)  Upon  receipt  of  a  response  claim, 
EPA  will  verify  that  it  complies  with  all 
filing  requirements.  Where  the  claim  is 
incomplete  or  has  significant  defects, 
EPA  will  return  the  claim  to  the 
claimant  with  written  notification  of  its 
deficiencies. 

(b)  A  claim  returned  to  the  claimant 
for  failure  to  comply  with  the  filing 
requirements  may  be  resubmitted  to 
EPA. 

(c)  For  purposes  of  this  part,  a 
response  claim  is  deemed  perfected 
when  EPA  determines  that  the  claim 
complies  fully  with  the  specified  filing 
requirements;  i.e.,  the  claim  is 
technically  complete.  When  the  claim  is 
perfiected,  a  notice  will  be  provided  to 
the  claimant  of  EPA's  receipt  and 
acceptance  of  the  claim  for  evaluation. 

(d)  EPA  may  adjust  claims  and  in 
making  a  determination  whether  costs 
are  allowable,  EPA  will  be  guided  by  the 
Federal  cost  principles  (non-profit 
organizations — 0MB  Circular  A-122; 
States  and  political  subdivisions — 0MB 
Circular  A-87;  profit-making 
organizations — 48  CFR  part  31,  subparts 
31.1  and  31.2). 

(e)  hi  evaluating  claims,  EPA  will 
determine  whether  the  claimant  has 
settled  and  satisfactorily  completed  in 
accordance  with  sound  business 
judgment  and  good  administrative 
practice  all  contractual  and 
administrative  matters  arising  out  of 
agreements  to  perform  preauthorized 
response  actions.  This  includes  the 
issuance  of  invitations  for  bids  or 
requests  for  proposals,  selection  of 
contractors,  approval  of  subcontracts, 
settlement  of  protests,  claims  disputes, 
and  other  related  prociirement  matters. 
EPA  will  examine  how  the  claimant 


assured  (e.g.,  by  the  use  of  a  subcontract 
administration  system)  that  work  was 
performed  in  accordance  with  the  terms, 
conditions,  and  specifications  of  such 
agreements. 

(f)  Awards  will  be  made: 

(1)  Only  for  necessary  costs  of 
completing  the  response  action  or  stage 
of  an  operable  unit  or  of  a  response 
action; 

(2)  Only  to  the  extent  that  the 
response  actions  were  preauthorized  by 
EPA  pursuant  to  §  307.23; 

(3)  Only  to  the  extent  that  the  cleanup 
was  performed  effectively,  as  provided 
in  40  CFR  300.120(e)(3)  and  300.400(h); 
and 

(4)  Only  to  the  extent  that  the  cleanup 
was  performed  in  compliance  with  the 
terms  and  conditions  of  the  PDD. 

(g)  No  award  will  be  made  on  a  claim 
where  the  claimant  has  purported  to 
release  a  potentially  responsible  party 
fi"om  liability  to  the  United  States  for  the 
same  costs  unless  EPA  has  approved  the 
release  in  advance. 

(h)  Where  a  response  action  is 
determined  to  have  been  ineffective  due 
to  acts  or  omissions  of  the  claimant,  his 
employees  or  agents,  or  any  third  party 
having  a  contractual  relationship  with 
the  claimant,  payment  of  the  claim  will 
be  adjusted  accordingly.  EPA  may 
require  the  claimant  to  submit  any 
additional  information  needed  to 
determine  whether  the  actions  taken 
were  reasonable  and  necessary. 

(i)  For  claims  submitted  in  connection 
with  a  settlement  reached  under  section 
122(b)(1)  of  CERCLA  only,  interest  will 
be  paid  on  amounts  due  if  EPA  fails  to 
pay  the  amount  within  60  days  of  a 
perfected  claim. 

(1)  Interest  shall  accrue  on  the 
amounts  due  the  claimant  where  EPA 
fails  to  pay  the  claim  for  the 
preauthorized  response  action  within  60 
days  of  EPA's  receipt  of  a  perfected 
claim. 

(2)  Where  the  claim  is  technically 
complete  but  EPA  requires  additional 
information  in  order  to  evaluate  the 
amount  claimed,  the  period  as  stated  in 
paragraph  (i)(l)  of  this  section  or  the 
accrual  of  interest  is  suspended  fi-om  the 
date  the  Agency  requests  the 
information  fi-om  the  claimant  until  the 
date  the  requested  information  is 
received. 

(3)  Where  a  claim  is  denied  in  whole 
or  in  part  by  EPA,  and  the  claimant 
requests  an  administrative  hearing  in 
accordance  with  paragraph  (o)  of  this 
section,  interest  on  the  disputed  amount 
begins  to  accrue  50  days  after  an  award 
by  the  Administrative  Law  Judge,  xmless 
an  appeal  is  filed.  If  either  party  files  an 
appeal  with  a  Federal  district  court. 


interest  will  not  accrue  imtil  20  days 
after  the  final  judicial  decision. 

(4)  The  rate  of  interest  paid  on  a  claim 
is  the  rate  of  interest  on  investments  of 
the  Fimd  estabUshed  by  Subchapter  A 
of  Chapter  98  of  the  Internal  Revenue 
Code  of  1954. 

(j)  For  claims  submitted  in  connection 
with  a  settlement  reached  imder  section 
122(b)  of  CERCLA.  a  preauthorized 
potentially  responsible  party  will  be 
entitled  to  full  reimbursement  only 
where  the  response  action  is  conducted 
in  complete  satisfaction  of  the 
requirements  set  forth  in  the  consent 
order  or  decree. 

(k)  Future  site-specific  actions 
required  by  preauthorized  potentially 
responsible  parties,  and  any  future 
obligations  on  the  Fund,  shall  be 
governed  by  §  307.42. 

(1)  Any  withdrawal  of 
preauthorization  will  be  preceded  by 
written  notice  from  EPA.  The 
application  for  preauthorization  will  be 
deemed  invalid  and  no  award  will  be 
made  fit>m  the  Fund  where  the  claimant 
is  determined  by  EPA  to  be  liable  under 
section  107  of  CERCLA  for  the  costs  for 
which  the  claim  is  made,  and  the 
application  for  preauthorization  did  not 
disclose  that  the  claimant  may  be  a 
person  described  as  follows: 

(1)  The  owner  and  operator  of  a  vessel 
or  a  facility; 

(2)  Any  person,  who  at  the  time  of 
disposal  of  any  hazardous  substance, 
owned  or  operated  any  facility  at  which 
such  hazardous  substances  were 
disposed  of; 

(3)  Any  person  who  by  contract, 
agreement,  or  otherwise  arranged  for 
disposal  or  treatment,  or  arranged  with 
a  transporter  for  transport  for  disposal 
or  treatment,  of  hazardous  substances 
owned  or  possessed  by  such  person,  by 
any  other  party  or  entity,  at  any  fadUty 
or  incineration  vessel  owned  or 
operated  by  another  party  or  entity  and 
containing  such  hazardous  substance;  or 

(4)  Any  person  who  accepts  or 
accepted  any  hazardous  substances  for 
transport  to  disposal  or  treatment 
facilities,  incineration  vessels  or  sites 
selected  by  such  person,  bom  which 
there  is  a  release,  or  a  threatened  release 
which  causes  the  incurrence  of  response 
costs,  of  a  hazardous  substance. 

(m)  If  EPA  determines  that  it  cannot 
complete  its  evaluation  of  a  claim 
because  of  insufficient  information,  it 
will  request  the  necessary  information 
from  the  claimant.  If  EPA  determines 
that  it  cannot  complete  its  evaluation  of 
a  claim  because  the  records,  documents, 
and  other  evidence  were  not  maintained 
in  accordance  with  generally  accepted 
accounting  principles  and  practices 
consistently  applied,  or  were  for  any 
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reason  inadequate  to  demonstrate  that 
claimed  costs  are  necessary  costs,  EPA 
will  adjust  the  claim  accordingly. 
Further  consideration  of  sudi  amounts 
will  depend  on  the  adequacy  of 
subsequent  documentation.  Any 
additional  information  requested  by 
EPA  must  be  submitted  within  30  days, 
unless  a  different  period  of  time  is 
specified  by  EPA.  The  failure  of  the 
claimant  to  provide  in  a  timely  manner 
the  requested  information  without 
reasonable  cause  may  be  cause  for 
denial  of  the  claim. 

(n)  Once  the  claim  is  perfected,  EPA 
will  proceed  to: 

(1)  Make  an  award  on  the  claim;  or 

(2)  Decline  to  make  an  award. 

(o)  If  the  claimant  is  dissatisfied  either 
with  EPA's  denial  of  a  claim  or  with  the 
amount  of  an  award,  the  claimant  may 
request  that  EPA  arrange  an 
administrative  hearing  in  accordance 
with  section  112(b)  of  CERCLA.  The 
request  for  an  administrative  hearing 
must  occur  within  30  days  of  being 
notified  of  EPA's  decision. 

(p)  Notice  of  an  award  under 
paragraph  (f)  of  this  section  will  be 
given  by  First  Class  Mail  within  five  (5) 
days  of  the  date  of  the  decision. 
Payment  of  approved  claims  will  be 
made  according  to  §  307.40. 

1307.33    Records  retention. 

A  claimant  receiving  an  award  from 
the  Fund  is  required  to  maintain  all  cost 
documentation  and  any  other  records 
relating  to  the  claim,  and  to  provide 
EPA  with  access  to  such  records.  These 
records  must  be  maintained  imtil  cost 
recovery  is  initiated  by  EPA.  If,  after  ten 
(10)  years  from  the  date  of  award  of  the 
final  claim,  EPA  has  not  initiated  a  cost 
recovery  action,  the  claimant  need  no 
longer  retain  the  records.  The  claimant 
shall,  however,  notify  EPA  of  the 
location  of  the  records,  and  allow  EPA 
the  opportunity  to  take  possession  of  the 


rectvds  before  they  aie  destroyed.  Hie 
claimant  shall  cause  to  be  inserted  in  all 
agreements  between  itself  and 
contractors  performing  work  at  the  site 
a  clause  providing  for  the  same 
requirement  to  maintain  records  and  to 
provide  access  to  reco-ds  as  that 
required  of  the  claimant 

Subpart  D— Payments  and 
Subrogation 

§307.40    Payment  of  approved  claims. 

(a)  Payment  of  claims  will  be  made, 
as  applicable,  within: 

(Ij  50  days  of  EPA's  decision  to  make 
an  award,  if  the  claimant  does  not 
request  an  administrative  hearing; 

(2)  50  days  of  an  award  by  an 
administrative  tribunal  if  no  appeal  of 
such  award  is  taken;  or 

(3)  20  days  of  the  final  judicial 
decision  of  any  appeal  taken. 

(b)  Payment  of  a  claim  shall  not  be 
seen  as  EPA's  final  acceptance  of  the 
claimant's  response  action.  Final 
acceptance  shall  await  EPA's 
determination  that  the  response  action 
was  conducted  in  accordance  with  the 
terms  and  conditions  of  the  FDD  or  the 
consent  order  or  decree,  as  applicidile. 

§307.41    Sut>ro9ation  of  claimants'  rights 
to  tt>e  Fund. 

(a)  The  United  States  acquires  by 
subrogation  all  rights  of  the  claimant  to 
recover  the  amount  of  the  claim  paid  by 
the  Fund  from  the  person  or  persons 
liable  under  section  107  of  CERCLA  for 
the  release  giving  rise  to  the  response 
action. 

(b)  Claimants  shall  assist  in  any  cost 
recovery  action  that  may  be  initiated  by 
the  United  States.  The  claimant  and  the 
claimant's  contractors  shall  furnish  the 
personnel,  services,  documents,  and 
materials  needed  to  assist  EPA  in  the 
collection  of  evidence  to  document 
work  performed  and  costs  expended  by 
the  claimant  or  the  claimant's 


contractors  at  the  particular  site  in  order 
to  aid  in  cost  recovery  efforts.  The 
claimant  and  the  claimant's  contractors 
shall  also  provide  all  requested 
assistance  in  the  interpretation  of 
documents  detailing  work  and  costs  that 
may  be  needed  as  evidence,  and  shall 
testify  on  behalf  of  the  United  States  in 
any  judicial  or  administrative  cost 
recovery  proceeding  regarding  the 
response  costs  claimed.  All  of  the 
claimant's  contracts  for  implementing 
the  PDD  shall  expressly  require  their 
contractors  to  provide  this  cost  recovery 
assistance. 

§307.42  Fund'aoMigetioninVteevenlof 
failure  of  remedial  actions  tainn  pursuant 
to  CERCLA  Section  122. 

(a)  In  the  case  of  the  failure  of  a 
completed  remedial  action  taken  by  a 
potentially  responsible  party  pursuant 
to  a  remedial  action  preeuthorized  in 
connection  with  a  settlement  under 
section  122(b)(1)  of  CERCLA,  the  Fund 
shall  be  available  for  the  costs  of  any 
new  cleanup  required,  but  shall  not  be 
obligated  to  a  proportion  exceeding  that 
proportion  cfmtributed  by  the  Fund  for 
the  original  remedial  action. 

(b)  The  Fund  is  not  obligated  by 
preauthorization  of  a  response  action  to 
reimburse  the  claimant  for  subsequent 
remedial  actions  if  those  subsequent 
remedial  actions  are  necessary  as  a 
result  of  the  failure  of  the  claimant,  his 
employees  or  agents,  or  any  third  party 
having  a  contractual  relationship  with 
the  claimant  to  properly  perform 
authorized  activities  or  otherwise 
comply  with  the  terms  and  conditions 
of  the  PDD,  and  the  Consent  Decree  or 
order  regarding  the  site  cleanup  entered 
into  by  EPA  and  the  claimant 

Apperulix  A  to  Part  307 — Application 
for  Preauthorization  of  a  CERCLA 
Response  Action 
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United  States  Environmental  Protection  Agency 
Washington,  DC  20460 

Application  for  Preauthorizatlon  of  a  CERCLA 
Response  Action 


Form  Approved    0MB  No  2050-0106 
Expiration  Date  12-31-94 


General  Instructions:  Complete  all  items  in  ink  or  by  typewnter.  If  an  item  is  not  applicable  to  your  preaultionzation  request,  wnte  "^4/A"  in 
the  appropriate  space    Attach  typewritten  sheets  lor  additional  infonnation.  Specific  instructions  are  presented  on  page  3  ol  this  form 


I.    Introductory  Material 


A.    Name,  Title  and  Address  of  Applicant(s); 


B    Name  ol  Site: 


C.    EligitMiity 

CZ]  Individual  dD  PRP 

CZ]  Firm  □  Other 

I      I  Foreign  Appticanl 


D     Name.  Title  and  Address  of  Agent  (if  any)  Authorized  to  Represent  the  Applicant: 


II.   Relates  to  Actual  or  Ttireatened  Release  of  a  Hazardous  Substance,  Pollutant  or  Contaminant 

A.    Date/time  (am/pm)  of  release  (if  krviwn):  B.   Location  of  the  release: 

C.  Js  tlie  release  or  threat  of  release  at  an  NPL  site?    ("]    Yes  \~~\   No        '<  yes-  "^^^a'  «  the  site  name  on  the  NPL' 

h _ 

0.   Provide  a  short  description  of  the  release  or  threat  of  release. 


E.    Old  you  contact  the  National  Response  Center?      Q]    Yes     (f  yes.  provide  the  dale  and  the  manner  of  the  notice: 

I     I     No       If  r>o.  explain  why  not: 


III.  Relates  to  Potentially  Responsible  Parties  (PRPs) 


A.    Are  you  a  person  wfK>m  EPA  previously  identified  as  a  PRP  lor  the  site  in  question?  rn    Yes     ^H   No 
1 1  yes.  provide  date  of  notice  letter 


B.    H  you  have  not  been  identified  as  a  PRP.  do  you  tall  wrthin  one  ol  tt>e  lour  categories  ol  potentially  liable  parties  set  lorth  m  section  107(a) 
01  CERCLA?     Q    Yes     □   No 


il  yes.  describe  why. 


c 

Is  this  application  to  be  approved  m  the  corrtext  ol  a  consent  order  or  decree?           f   ]    Yes        ~\   No 

1  yes.  provide  information  as  to  the  status  of  the  settlement  negotiations,  provide  the  nan^e  of  the  relevant  EPA  contact  person,  and 
iltach  the  most  recent  draft  of  any  settlement  agreement 

D. 

teve  you  identified  any  PRPs  lor  ttie  release  or  threat  ol  release  in  question?          (    1    Yes     |     |   No 

If  yes,  attach  a  list  ol  known  PRPs  and  describe  the  results  ol  any  contacts  with  them. 

f  no.  describe  efforts  to  kJentily  PRPs. 

IV.    Relates  to  Proposed  Response  Action 


A    Bnefiy  summanze  the  proposed  response  action  and  attach  a  schedule  of  major  response  activities. 


Identity  which  provisior>s  of  the  Nattooal  Contingency  Plan  (NCP)  are  applicable  tor  tt>e  proposed  types  of  response  achvity  (eg  .  renooval. 
RI/FS)  and  describe  how  the  proposed  action  wHi  be  conducted  in  accordance  with  those  provisior^s. 
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C    Address  how  the  proposed  response  action  wM  t>e  consistent  witti  the  NCP  with  regard  to  the  toflowing  performance  standards. 

1  Worker  traintng.  health  and  safety,  and  the  safety  of  the  put)l*c. 

2  Convnuntly  rotations  plan. 

3  Compliance  with  legally  applicable,  or  relevant  and  appropriate.  Federal  and  State  environmental  requirarhants  (ARARs). 


V.  Relates  to  ApplicanTs  CapabttWes 


Describe  your  capalxlities  to  carry  out  the  proposed  response  actions. 


VI.  Relates  to  State  or  Indian  Tribe  Consuttation 


Has  a  letter  sigr^ed  by  ttie  designated  Stale  or  Indian  Tribe  official  been  attached?   Q    Yes     Q   lOo    If  no.  explain. 

VU.  Relates  to  Long-Term  Operations  and  Maintenance  <0&M)  <H  applicable) 

I     I     I  win  provide  a  bond  or  ottier  financial  assurance  for  O&M  | |     The  Stale  has  agreed  to  provide  for  O&M 

Attach  documentation  to  support  your  assertion. 


VIH.  Relates  to  Projected 

CosU 

A     Provide  tfw  projected  costs  for  each  proposed  response  activity 
and  attach  an  explanation  of  why  each  of  these  costs  is 

B 

Provide  a  proposed  schedule  for  the  sutjmission  of  claims 

"necessary" 

1 

s 

2 

s 

3     .  ..      

s 

A 

$ 

TOTAL 

s 

iX.  Relates  to  Project  Management 


A    Descntje  the  management  structure  to  be  put  in  place  to  implement  ttie  proposed  project  and  to  control  financial  matters 

B    Describe  your  procedures  for  comprehensively  documenting  tfie  wort<  performed  and  the  costs  incurred  for  all  phases  of  ttie  proposed 
response  action. 

C     Descnbe  your  procedures  for  reporting  to  EPA  on  the  progress  of  the  proposed  proiect  and  for  EPA  oversight 

D    Descritje  your  proposed  procurement  procedures. 

Certification 


I  cemfy  t^al  aH  mformalion  hereir  Is  true  to  the  tiest  cf  my  Itnowtodge  I  agree  to  supply  additional  information,  as  requested,  m  support  of  this  applcaHon  and 
access  to  the  sue  Ic  purpose  of  inspection 


Signature  cf  Apokcant 


Date 


CERCLA  Penalty  for  Presenting  Fraudulent  Claim 

Any  person  who  knowiogty  gives  or  causes  to  be  given  false  nifuiiiiatiuii  as  a  part  of  a  daim  against  ttie  Hazardous  Substance  Supertund  may,  upon  convic- 
lK>n,  be  fined  in  accordance  with  the  applicabie  provisions  of  Tide  18  of  (he  Uniled  States  Code  or  unpnsoned  tor  not  more  Itian  3  yeais  tor  not  mow  tian  5 
years  mitie  ;ase  cf  a  second  or  subsequent  convictior),  or  both  (42USC96'2  (b)(1)) 

Civil  Penalty  for  Presenting  Fraudulent  Claim 

Ttie  daimant  is  katjle  to  ttie  United  States  lor  a  cnnl  penalty  of  $2,000  and  ar,  amount  equal  to  two  limes  ttie  amount  of  damages  sustained  bif  ttie  Government 
because  ol  the  acts  ol  that  person,  including  costs  of  the  aviJ  action 

Criminal  Penalty  for  Presenting  Fraudulent  Claim  or  Making  False  Statements 

The  claimant  wM  be  charged  a  maximum  hne  ol  lol  more  than  $10,000  or  be  impnsoned  tof  a  maximum  of  5  years  or  both  (ggg  62  Stat.  698.  749;  18  USC 
287,  1001) 
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o'twp'waarydMa  nc«i»i   t<a  onpi>« oocaananb  tfioiM ba 


ma  appKcan  shaa  piDMda  daar  creaa-marancaa  batiMv  »•  toafi  Mt  Ma  «(iw«aa 
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D. 
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Satf-axp(anato<v 

Eida«:np<Bnmuaiinciudaina)o«w<ng«tonnaaon  iha  t»Daoi.«..ai and iariia»  in.i>o.^ „...«>,„.>.— .--... r- — n  -iri n  aiiM i ■  rrnri  ■ 
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1^  aaPRPs  known  to  you  Oascnea  any  contacts  .ntnPRPs  and  any  reply  from  tuefoartiaa  H  PRPs  are  unuvMm  oaacnba  attoru  to  locale  P<«>» 


■^     A      f«l-e>ptanalo<y 
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V 
VI 
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Sett-eipianaiary 
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VW     A      TNliguraaprovrtw)  on  the  lonnshootol>e  the  oireralo^  lor  a  particular  type  ol-espoTMwactivey  (a  gremovaL^^^ 
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A 


United  States  Environmental  Protection  Agency 
Washington.  DC  20460 

Claim  for  CERCLA  Response  Action 


Form  Approved.  OMB  No.  2050-0106 
Expiration  Date  12-31-94 


General  Instructions    Comptete  all  items  in  ink  or  by  typewriter    It  an  item  is  not  applicable  to  your  claim,  write  "N/A"  in  ttie  appropnate  space.  Attach 
typewfitten  sheets  lor  a<Mit)or>al  mformalion.  Specitic  instnictions  are  presented  on  page  3  ot  this  lomi. 


L   Introductory  Material 

A.    Name.  Title  and  Address  ot  Claimam(s): 

B.  Name  ot  Site: 

C.    PreauttKmzation  Decision  Document  (POD). 

NinnhM 

(attach  copy) 

0.    Name.  TWe  and  Address  ot  Agent  (if  any)  Authonzed  to  Represent  the  Oaimant: 


n.   Relatas  to  Potentialty  Responsible  Parties  (PRPs) 


A.    Has  the  claimant  made  a  reasonable  ettort  to  identify  any  PRPs 
(ottier  ttian  any  who  may  be  parties  to  this  daim)?  Describe 
those  efforts. 


B.  Has  ttie  claimant  presented  a  request  for  reimbursement  to  known  PRPs 
(other  than  any  who  may  be  parties  to  the  daim)? 

Q    Yes  I     I   No 

Attach  names,  addresses  and  dates  of  presentation.  Describe  any 
responses. 


C.   If  a  partial  settlement  was  reacf>ed  with  PRPs  after  presentation 
ot  tt>e  claim  as  described  in  MB.  did  EPA  approve  any  release? 

I     I    Yes  I     I    No    If  no,  explain. 


D.  Is  there  any  action  pending  in  court  regarding  this  site  or  response  actions? 
I     I    Yes  rn    No    If  yes.  explain 


Ml.  Relates  to  Claints  for  a  Praauthorized  Phase 


A.    Is  this  a  claim  tor  a  preauthoriied  phase?        |     |  Yes    |     |    No 

If  no,  provide  Ihe  completion  date  of  the  subject  response  action  and  skip  B.  C.  D  and  E. 


B.    How  many  claims  are  auttronzed  in  the  PDD? 


C.  For  which  preauthonzed  phase  are  you  filing  a  claim  at  this  time? 


0.    Is  completion  of  the  next  preauthorized  phase  on  schedule? 
Q  Yes       Q  No   If  no.  explain. 


E.    Estimated  date  for  submitting  claim  for  tt>e  next  preautttorized  phase. 


IV.  Relates  to  Response  Action 


A.  Was  ttw  response/preauttionzed  phase  completed  in  accordance  with  the  PDD?     ( J    Yes      [ |    No       if  yes,  skip  B 

B.  Was  a  ny>dif)cation  to  the  preauttiorization  request  submitted  to  and  approved  t)y  EPA? 

I     I     Yes     —  Supply  number  and  date 

I I     No      Explain  how  and  why  response  differs  from  PDD. 


C.   Was  the  response  completed  in  accordance  with  the  Statement  of  Work  and  the  Work  Plan?     |     |  Yes      |     |  No   If  yes.  skip  D 


D.    Explain  how  and  wtiy  the  response  differs  from  the  Statement  ot  Work  and/or  the  Work  Plan. 


E.    Address  how  each  ot  the  PDO  tenns  and  condittons  were  met  (in  the  order  that  they  appear  in  the  POD). 
Provide  documerrtation  of  such  adherence  In  an  appendix. 


F.    ProvWe  ttie  name  and  address  of  ttie  location  where  all  cost  documentation  and  any  other  records  relating  to  the  claim  wilt  be 
mamtairted. 
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V.    Relates  to  Amount  of  Response  Claim 


Provide  the  fottowtng  summary  mfomiation: 

I  )e  Current  Claim  Submission 

Typ>e  of  Response  Activity(ies)  Represented  by  Claim 
Total  Eligitite  Response  Costs  Represented  by  Claim 
Percentage  ot  Claimed  Costs  to  Total 
RespoTfse  Costs 
Dollar  Amount  of  Reimbursement  Claimed 

1 1^  Any  Past  Clairh  Awards  Under  the  Subiect  PDD 
Numtier  of  Previous  Claims 
Total  Sum  of  Previous  Awards 

Itt  PDD 

Rein:)t>ursement  Cap  Set  For  All  Claim  Submissions 


-       $. 

s. 


B    P 


ovide  the  following  breakdown  of  the  eligible  response  costs  asserted  in  this  claim  submission 

pbor  $ 

[Travel  $ 

Equipment  $ 

$ 

S 

$ 

s 


Materials  and  Supplies 
Contractual  Services 

ler  Direct  Costs 
Indirect  Costs 


rOTAL  RESPONSE  COSTS 


ith  the  exception  of  contractual  services,  provide  detailed  summanes  of  the  components  of  each  of  the  above  cost  categories    Address  how  the 
«ts  incurred  were  required  under  the  PDD  and  reasonable,  allowable  and  allocable  according  to  Federal  cost  pnnciples    Specify  which  of  the 
Rederal  cost  pnnciples  were  used  and  explain  the  basis  for  that  selection 


C.  Provide  a  cost  breakdown  of  all  contractual  services  perlonned  for  this  claim  submission    Explain  how  the  tncun-ed  costs  were  required  under  the 
PDD  and  reasonable,  allowable  and  allocable  according  to  Federal  cost  pnnciples  Specify  virhich  of  the  Federal  cost  pnnciples  were  used  and  expla-n 
the  basis  for  that  selection 


Certification 


1  certify  that  all  information  hefeto  is  true  to  the  tjest  ot  my  knowledge    I  agree  to  supply  additional  mfomiation.  as  requested,  m  support  of  ttus  application  and  access  to 
the  site  tor  purpose  ot  inspection 


Signature  of  Claimant 


Date 


CERCLA  Penalty  for  Presenting  Fraudulent  Claim 

Any  person  who  knowingly  gives  or  causes  to  be  given  false  cnformalion  as  a  part  of  a  daim  against  ttie  Hazaroous  Substance  Supertund  may.  upon  conviction,  be  lined 
in  accordance  with  the  applicable  provisions  of  Title  18  of  ttie  United  States  Code  or  impnsoned  lor  not  more  tTian  3  years  (or  not  more  than  5  years  in  the  case  ot  a 
secx>nd  Of  subsequent  conviction),  or  both    (42  USC  9612  (b)(1)) 

Civil  Penalty  for  Presenting  Fraudulent  Claim 

Tl  <  daimant  is  Uable  to  trie  United  States  for  a  ovil  penalty  of  S2.000  and  an  amount  equal  to  two  times  ttie  amount  ot  damages  sus^airied  t>y  the  QovertvnenI 
because  of  the  acts  of  that  person,  including  costs  of  the  civil  action 


Criminal  Penalty  for  Presenting  Fraudulent  Claim  or  Making  False  Statements 

Tl^4  cl3"t^a"f  will  be  charged  a  maximum  tine  ot  not  more  than  $10,000  or  be  imprisoned  for  a  maximum  ot  5  years,  or  t>oth    (Ses  62  Stat  698.  749.  18  USC  287  1001) 
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INSTRUCTIONS  FOR  SUBMITTING  A  CLAIM 
FOR  A  CERCLA  RESPONSE  ACTION 

Th«  form  .s  lof  claims  against  me  Hazardous  Substances  Supertund  as  auttwnzed  by  sectwrw  1 1 1  (a)(2)  and  112  ol  the  Comprehensive 
Environmental  Response,  Compensation  and  Uabilrty  Act  ol  1980  (CERCLA)   Claims  can  only  be  awarded  tor  reasonable  response  costs  mcurred 
pursuant  to  a  preauthonzation  dec««o  document  (PDD)  issued  by  EPA   The  regulatory  procedures  for  obtaining  preaulhorization  from  EPA  and  for 
the  submission  and  award  of  claims  are  fomvJ  at  40  CFR  Part  307 

The  public  reporting  burden  for  the  completion  ol  this  form  is  estimated  to  vary  between  25  and  59  hours  -  -  averaging  42  hours  per  claim   These 
estimates  include  the  time  needed  to;  review  instructions,  search  existing  data  sources,  gather  and  maintain  the  data  needed,  and  complete  and 
review  the  collection  ol  information    Any  comments  concerning  the  burden  estimate  (including  suggestions  for  reducing  the  burden)  and  any  other 
aspect  ol  this  form  should  be  sent  to  the  following  addresses 


Chief,  Infomiation  Policy  Branch,  PM-223 
US.  Environmental  Protection  Agency 
401  M  Street.  S  W 
Washington.  DC  20460 


and 


Office  of  Information  and  Regulatory  Affairs 
Office  of  Managenient  and  Budget 
726  Jackson  Place,  N  W 
Washington.  DC  20503 
Attention    Desk  Officer  for  EPA 


The  claimant  bears  the  burden  lor  demonstrating  that  his  response  costs  sboukj  be  reimbursed.  Consequently  all  claim  submissions  should  be 
factually  thorough,  well-documented  and  based  on  sound  analysis    Due  to  the  complexity  ol  the  issues  involved,  it  is  in  the  claimants  best  interest  to 
organize  the  submission  so  that  it  can  be  easily  read  by  EPA  offKials. 

In  many  cases,  the  spaces  provided  on  this  form  will  be  Insufficient  for  a  full  presentation  ol  the  information  solicited    In  such  circumstances,  the 
clairt)ant  shall  attach  typewritten  sheets  and  provide  clear  cross-references  between  the  items  on  this  fonn  and  the  attachments, 

A  number  of  items  will  also  require  that  the  claimants  provide  appendices.  In  these  appendices,  the  claimant  shall  supply  sutlicieni  documentation 
to  support  the  staterrients  presented  in  the  form,  &nce  it  would  be  impractical  and  undesirable  to  include  all  suppomng  data,  the  appendices  should 
usually  consist  ol  detailed  summanes  ol  the  pnmaiy  data   Hov»ever.  the  onginai  documents  should  be  identified,  catalogued  and  available  for  presen- 
tation. If  requested   As  with  the  attachments,  the  claimant  shall  provide  dear  cross-references  between  this  form  and  the  appendices 

Claimants  should  consult  40  CFR  Section  307  22  (g)  to  assert  any  claims  of  business  confidentiality 


When  compleied.  this  form  shouW  be  sent  to: 


III  -IV 


US.  Environmental  Protection  Agency 

401  M  Street.  S  W 

Washington.  DC  20460 

Attention     Director.  Office  of  Emergency  and  Remedial  Response  (OS-220) 

The  sections  t)e*ow  provide  instructions  for  particular  items  on  the  claim  form, 

A        Provide  the  name,  title  and  address  ol  the  oerson(s)  submitting  this  claim    If  the  claim  is  submitted  by  a  group  of  persons  who  have  created  a 
legal  entity  to  ad  as  claimant,  information  should  be  provided  concerning  the  identity  and  location  of  both  the  entity  and  the  constituent  parties, 

B       Provide  the  site  name  as  it  appears  on  the  PDD 

C       Supply  the  number  and  date  of  the  POD  for  this  claim    A  copy  of  the  PDD  shaB  also  be  provided  in  an  appendix    If  the  claimant  has  been 
granted  preauthonzation  to  modify  the  PDD,  these  amendments  must  be  descnbed  and  copies  provided: 

D       "Agent"  refers  to  any  duly  authonzed  agent,  executor  administrator  or  other  legal  representative  of  the  claimant    If  this  claim  is  submitted  by 
such  an  agent,  he/she  must  present  evidence  of  authority  to  so  represent  the  claimant. 

A,       Self-explanatory 

B       Pursuant  to  40  CFR  Section  307  33(e).  if  1 )  the  first  claim  was  denied  by  the  responsible  party  or  not  responded  to  within  60  days,  and  2)  EPA 
agrees  that  there  is  no  reason  to  believe  that  subsequent  claims  would  be  honored  by  such  responsible  party,  the  denial  of  the  first  claim,  or  lack 
of  response,  shall  be  considered  a  denial  of  every  subsequent  claim   The  claimant  may  seek  EPAs  agreement  at  any  time  a  claim  is  presented. 
The  claimant  will  be  advised  ol  EPA  s  agreement  when  the  ciairmant  is  notified  m  writing  regarding  the  award  or  denial  of  the  claim 

C.-D.  Self-explanatory 

Self-explanatory 

A        Self-explanatory 

B       This  Item  is  concerned  with  the  actual  response  costs  incurred  during  the  time  penod  represented  by  this  claim  submission  -  not  the  percentage 
of  those  response  costs  for  which  the  claimant  is  seeking  reimbursement    Federal  cost  pnnciples  are  presented  in  the  following  documents: 
0MB  Circular  A-87  (State  and  local  governments  and  Federally  recognized  Indian  Tnbes):  0MB  Circular  A-122  (non-profit  organizations):  48 
CFR  31 .1 .  31  2  (profit-making  organizations)    If  the  claim  represents  more  than  one  stage  of  response  activity,  indicate  this  on  the  lorni  and 
provide  similar  cost  breakdown  in  an  appendix.  These  instructions  are  applicable  to  Item  V  C.  below 

C       Contractual  services  will  vary  depending  on  the  response  action  performed  and  the  operatMe  unit  represented  by  the  claim  submission.  Typical 
categories  of  response  activity  include: 

Security 

Groundwater  sampling 
Construction 

Administrative  Expenses 

Matenais 
Operation  &  Maintenance. 
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Appendix  C  to  Part  307-Motlce  of 
Umitationa  on  the  Payment  of  dalma 
for  Rosponae  Actiona,  Which  ia  to  Im 
Placed  in  the  Fadaral  Reglater 
Preambie  Whenever  SItea  Are  Added 
tothennalNPL 

Limitations  on  the  Payment  of  Claims 
for  Response  Actions 

Sections  111(a)(2)  and  122(b)(1)  of 
CERCLA  authorize  the  Fund  to 
reimburse  certain  parties  for  necessary 
costs  of  performing  a  response  action. 
As  is  described  in  more  detail  at  (insert 
January  21,1993  citation  of  publication 
of  this  rule],  40  CFR  part  307,  there  are 
two  major  limitations  placed  on  the 
payment  of  claims  for  response  actions. 
First,  only  private  parties,  certain 
potentially  responsible  parties 
(including  States  and  political 
subdivisions),  and  certain  foreign 
entities  are  eligible  to  file  such  claims. 
Second,  all  response  actions  under 
sections  111(a)(2)  and  122(b)(1)  must 
receive  prior  approval,  or 
"preauthorization,"  from  EPA. 

Appendix  D  to  Part  307— Notice  of 
Limitations  on  the  Payment  of  Claims  for 
Response  Actions  Which  Is  to  be  Placed  In 
Public  Dockets 

Statutory  limitations  on  the  Payment  of 
Claims  for  Response  Actions  Filed 
Pursuant  to  Sections  1 11(a)(2)  and 
122(b)(1)  of  CERCLA 

The  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 


Apt  of  1980  (CERCLA),  as  amended  by 
the  Superfimd  Amendments  and 
Reauthorization  Act  of  1986  (SARA)  (42 
U.S.C.  9601  et  seq)  authorizes  a  number 
of  mechanisms  for  responding  to  a 
release,  or  threat  of  release,  of  hazardous 
substances  or  pollutants  or 
contaminants.  One  of  these  mechanisms 
is  response  claims.  Section  111(a)(2)  of 
CERCLA  authorizes  the  Environmental 
Protection  Agency  (EPA  or  the  Agency) 
to  compensate  claimants  for  necessary 
response  costs  if  certain  conditions  are 
met.  Section  122(b)(1)  of  CERCLA 
authorizes  EPA  to  reimburse  certain 
potentially  responsible  parties  for  a 
portion  of  the  costs  of  response  actions 
conducted  purs\iant  to  a  settlement 
agreement.  These  conditions  are 
outlined  below. 

First,  only  private  parties,  parties  to 
section  122(b)(1)  agreements  (including 
States  and  political  subdivisions  . 
thereof)  and  foreign  entities  are  eligible 
for  payment  through  the  response 
claims  mechanism.  Federal,  State,  and 
local  government  imits,  and  Indian 
Tribes  can  receive  funding  for  response 
activities  through  other  authorities  of 
section  111(a)  or  section  123  of 
CERCLA. 

Second,  eligible  claimants  can  only  be 
reimbursed  for  costs  that  are  incurred  in 
carrying  out  the  National  Contingency 
Plan  (NCP),  40  CFR  part  300.  In  order 
to  be  in  conformity  with  the  NCP,  all 
claims  must  receive  prior  approval,  or 
"preauthorization,"  from  EPA.  This 


means  that  before  response  woric  is 
initiated,  the  party  must: 

(1)  Notify  EPA  of  its  intent  to  file  a 
claim; 

t2)  Demonstrate  that  the  release  merits 
priority  consideration; 

(3)  Propose  activities  to  remedy  the 
release  that  can  be  carried  out  consistent 
with  the  NCP;  and 

(4)  Demonstrate  the  capabilities 
necessary  to  carry  out  such  activities  in 
a  safe  and  effective  manner. 

In  order  for  potentially  responsible 
parties  to  be  eUgible  for  reimbursement 
they  must  conduct  the  response  actions 
as  specified  in  a  Consent  Decree  or 
administrative  order.  Only  if  EPA 
preauthorizes  a  response  action  can  the 
party  begin  work,  and  later  file  a  claim 
for  reimbursement  of  costs. 

The  limitations  placed  on  the 
payment  of  claims  for  response  actions 
and  the  procedures  for  filing  such 
claims  are  described  in  more  detail  at 
(insert  January  21, 1993  citation  of 
pubhcation  of  this  rule],  40  CFR  part 
307.  Additional  information  can  be 
obtained  by  contacting  William  O.  Ross, 
Office  of  Emergency  and  Remedial 
Response  (5203  G),  Environmental 
Protection  Agency.  401  M  Street.  SW., 
Washington,  DC  20460,  (703)  603-8798, 
or  the  RCRA/CERCLA  Hotline,  (800) 
424-9346  (or (703)  920-9810  in  the 
Washington,  DC  metropolitan  area). 
(PR  Doc.  93-1228  Filed  l-l*-93;  8:45  ami 
BHXMO  cooc  isco-ao-F 
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Department  of 
Health  and  Human 
Services 

Administration  for  Children  and  Families 

45  CFR  Parts  1304,  1305,  and  1308 
Head  Start  Program;  Final  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  tor  Ctiildran  and 
Families 

45  CFR  Parte  1304, 1305,  and  1308 

RiN0970-AB01 

Head  Start  Program 

AGENCY:  Administration  on  Children. 
Youth  and  Families  (ACYF), 
Administration  for  Qiildren  and 
Families  (ACF)- 
ACTION;  Final  rule. 

SUMIMARY:  This  final  rule  adds  to  the 
existing  regulations  governing  Head 
Start  grantee  and  delegate  agency 
policies  a  new  part  1308  pertaining  to 
performance  standards  for  services  to 
children  with  disabilities  in  the  Head 
Start  program.  These  regulations  set 
forth  specific  performance  standards, 
including  eligibility  criteria,  and 


provide  guidance  to  Head  Start  grantees 
and  delegate  agencies. 

In  addition,  this  final  rule  makes 
changes  in  parts  1304  and  1305  to: 

(1)  Assure  that  services  are  provided 
promptly  to  such  children;  and 

(2)  Make  technical  and  conforming 
changes  to  comport  with  part  1308  and 
with  changes  in  the  definition  of 
children  with  disabilities  in  the 
Individuals  with  Disabilities  Education 
Act  (IDEA),  formerly  the  EducaticHi  of 
the  Handicapped  Act  (EHA). 

DATES:  This  rule  is  effective  February 
22,  1993. 

FOR  FURTHER  *4F0RMATK)N  CONTACT: 
Wade  F.  Horn,  Ph.D.,  Commissioner, 
Administration  on  Children,  Youth  and 
Families,  Administration  for  Children 
and  Families,  P.O.  Box  1182, 
Washington,  DC,  20013,  (202)  245-0572. 

SUPPLEMEraARY  INFORMATION: 

I.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1980.  Public  Law  96-511,  all 


Departments  are  required  to  submit  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  any 
reporting  or  recordkeeping  requirement 
in  a  proposed  and  final  rule.  This  final 
rule  contains  information  collection 
requirements  in  sections:  1308.19. 
Developing  individualized  education 
programs  (which  was  section  1308.5  in 
the  NPRM);  1308.4,  Purpose  and  scope 
of  disabilities  service  plan;  and  1308.18 
Disabilities  health  services 
coordination,  (which  was  section 
1308.15  in  the  NPRM).  The  information 
collection  in  the  NPRM  was  approved 
earlier  by  OMB  (Approval  Number 
0980-0203).  That  approval  has  expired. 

The  public  reporting  burden  for  the 
collection  of  information  requirements 
in  this  final  regulation,  including  the 
time  for  reviewing  instructions, 
gathering  and  maintaining  the  data 
needed,  and  completing  the  records,  is 
estimated  as  follows: 


Requiremeni 

Annual  No.  o(  respondenta 

Average  thne  per 
response 

Average  an- 
nual frequerKv 

Annual  burden 
hours 

5 1308.4: 

Purpose  and  Scope  ol  OisabMities  Service  Plan 

(1  plan  per  prooram)  1910 

(1  plan  per  child)         

10  hours  

1.5  hours  per  child 

One 

One 

One „. 

19.100 

$1306.19: 

DevalODina  tndMd-jalized  Education  Proorams      

105,079 

70,063  chNdren  (37  children  average 
per  program). 

1910  programs  ... 

§l3Ce.18(d)<3): 

Disabilities  HeaWi  Services  CoordnaHon  _ _.._ „ 

1  minule  (average 
per  program). 

32 

'Total  Annuel  RuTtan  Hours 

- — 

124,211 

None  of  these  requirements  asks 
grantees  to  undertake  substantially  new 
recordkeeping  or  reporting  tasks  beyond 
general  present  practice. 

We  are  currently  requesting 
reapproval  for  the  information 
collection.  However,  comments 
regarding  this  biu-den  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden  may  be  sent  to  the 
Head  Start  Bureau,  Administration  on 
Children,  Youth  and  Families,  P.O.  Box 
1182,  Washington,  DC  20013  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
room  3002,  Washington,  DC  20503. 

n.  Program  Description 

Head  Start,  as  authorized  under  the 
Head  Start  Act  (the  Act),  is  a  national 
program  providing  comprehensive  child 
development  services.  These  services 
are  provided  primarily  to  low-income 
children,  age  three  to  five,  and  their 


families.  To  help  enrolled  children 
achieve  their  full  potential.  Head  Start 
programs  provide  comprehensive 
health,  nutritional,  educational,  social 
and  other  services.  In  addition,  Head 
Start  programs  are  required  to  provide 
for  the  direct  participation  of  parents  of 
enrolled  children.  Parents  receive 
training  and  education  that  foster  their 
understanding  of  and  involvement  in 
the  development  of  their  children.  They 
also  become  involved  in  the 
development,  conduct,  and  direction  of 
local  programs.  In  fiscal  year  1991.  Head 
Start  was  funded  to  serve  596,295 
children  through  a  network  of  1,910 
grantees  and  delegate  agencies.  Delegate 
agencies  have  approved  written 
agreements  with  grantees  to  operate 
Head  Start  programs. 

While  Head  Start  is  intended  to  serve 
primarily  low-income  children  and  their 
families.  Head  Start's  regulations  permit 
up  to  10  percent  of  the  children  in  local 
programs  to  be  from  families  that  are  not 
low-income.  The  Act  also  requires  that 


a  minimum  of  10  percent  of  enrollment 
opportunities  in  each  State  be  made 
available  to  children  with  disabilities. 
Such  children  are  expected  to 
participate  in  the  full  range  of  Head 
Start  activities  with  their  non-disabled 
peers,  and  to  receive  needed  special 
education  and  related  services. 

Each  grantee  is  required  to  report 
annually  on  the  services  provided  to 
children  with  disabilities  as  part  of  the 
Head  Start  Program  Information  Report 
(PIR).  In  FY  1991.  Head  Start  served 
70,053  children  who  were  certified  by 
professionals  as  having  disabilities.  This 
constituted  12.8  percent  of  the  total 
enrollment. 

Head  Start  Services  to  Children  With 
Disabilities 

Beginning  in  1972,  Head  Start 
mounted  a  major  initiative  to  provide 
services  to  children  with  disabilities.  It 
is  now  the  largest  provider  of  services 
for  preschool  children  with  disabilities 
in  a  mainstream  setting  in  the  nation. 
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Since  that  time,  the  number  of  children 
with  disabilities  receiving  services  has 
tripled 

During  those  early  years,  advances 
were  made  in  providing  services  to 
preschool  children  with  disabilities  and 
in  helping  Head  Start  programs  improve 
their  ability  to  meet  individual  special 
needs.  Recent  research  and 
demonstration  activities  have  provided 
new  information  on  effective  practices 
in  working  not  only  with  children  with 
disabiUties,  but  also  with  their  parents. 
Improvements  have  occurred  in  the 
ability  to  assess  how  a  child  is 
functioning  in  the  motor, 
communication,  social  and  cognitive 
areas;  in  the  development  of  technology 
to  help  young  children  writh  disabiUties 
meet  dieir  potential;  and  in  curriculum 
development  and  program  evaluation. 
Also,  new  evidence  of  the  importance  of 
early  assistance  and  of  the  role  of 
parents  in  programs  for  children  with 
disabilities  has  become  available.  We 
have  attempted  to  incorporate  these  new 
developments  into  this  final  rule. 

Head  Start  services  to  children  with 
disabilities  are  delivered  in  the  context 
of  and  are  influenced  by  the 
reouirements  in  section  504  of  the 
Rehabilitation  Act  of  1973  and  the 
Individuals  With  Disabilities  Education 
Act  (IDEA).  (22  U.S.C  1400  et  seq.) 
formerly  the  Education  of  the 
Handicapped  Act. 

As  a  result  of  this  legislation  and  a 
variety  of  advocacy  efforts,  during  the 
last  decade  many  States  have  passed 
laws  requiring  that  services  be  provided 
to  yoimger  children  with  disabilities. 
Special  education  and  related  services, 
such  as  physical  therapy,  were 
mandated  as  of  1991  for  all  three 
through  five  year  olds  with  disabiUties 
imder  IDEA.  The  responsibiUties  of 
State  Education  Agencies  in  ensuring 
that  all  eligible  children  receive  a  free 
appropriate  public  education  have  been 
clarified  in  the  guidelines,  facilitating 
coordination.  Many  Head  Start 
programs  now  provide  services  through 
a  combination  of  Head  Start  staff  and 
personnel  from  other  agencies. 
Coordination  with  specialized 
community  agencies  has  become 
necessary  to  make  the  best  use  of 
limited  resources.  Currently,  54  percent 
of  enrolled  children  with  disabilities 
receive  services  from  both  Head  Start 
and  other  agencies. 

ni.  Purpose  and  Prorisions  of  the  Final 
Rule 

Currently,  all  Head  Start  programs 
must  meet  all  of  the  requirements  of  the 
Program  Performance  Standards  as 
specified  in  the  regulations  at  45  CFR 
part  1304  including  §§  1304.2-2. 


1304.3-3(b)(10),  1304.3--4(aXl)  and 
1304.3-8{a)(S)  which  refer  to  services 
for  childnan  with  dis^iUtiee.  Theee 
Performance  Standards  clearly  define 
the  services  for  children  who  do  not 
have  disabilities.  Soma  standards  for 
services  to  children  with  disabiUties 
and  services  to  meet  the  special  needs 
of  their  parents  were  distributed  to 
grantees  between  1973  and  1963 
through  various  transmittal  memoranda 
and  other  poUcy  issuances.  However,  no 
standards  previously  have  been  set  forth 
in  regulaticm.  The  new  part  1308 
establi^ies  standards  in  regulation, 
including  eligibiUty  criteria  for 
enrollment  of  children  with  disabilities, 
and  offers  general  guidance,  in  an 
appendix  to  part  1308,  for  the  provision 
of  services  to  children  with  disabiUties 
and  for  services  to  meet  the  special 
needs  of  their  parents.  Specifically, 
these  r^ulations  will  require  Head  Start 
programs  to: 

— Design  comprehensive  services  which 
meet  program  standards  for  locating 
and  serving  children  with  disabiUties 
and  their  parents; 

— Develop  an  Individualized  Education 
Program  (lEP)  to  provide  appropriate 
special  services  for  each  child  who 
meets  eligibility  criteria  for  such 
services  because  of  disability; 

— Screen  children  by  45  calendar  days 
after  program  services  begin  in  the 
Fall,  rather  than  within  90  days  as 
currently  recommended,  in  order  that 
services  may  be  provided  in  a  timely 
manner; 

— ^Use  revised  evaluation  criteria  to 
determine  eligibility  for  special 
education  and  related  services  and  for 
assistance  in  obtaining  them; 

— Designate  a  coordinator  of  services  for 
children  with  disabilities,  with 
special  responsibilities;  and 

— Operate  in  accordance  with  standard 
guidance  on  the  use  of  funds  for 
special  services  for  children  who  have 
disabilities. 

These  regulations  also  include  some 
technical  amendments  to  certain 
sections  of  45  CFR  parts  1304  and  1305 
which  are  mandated  by  legislation.  We 
are  making  changes  in  parts  1304  and 
1305  to: 

(1)  Assure  that  services  are  provided 
promptly  to  childrMi  with  disunities; 
and 

(2)  To  comport  with  part  1308  and 
with  changes  in  the  definition  of 
children  with  disabilities  in  the  ITWEA. 

Section  640(d)  of  the  Head  Start  Act  (42 
U.S.C.  9835}  requires  the  program  to  use 
the  same  definition  of  children  with 
disabilities  found  in  IDEA. 


IV.  Rulemaking  History 

During  1984  and  1985,  extensive 
consultation  was  held  with  the  field 
concerning  the  adequacy  and  usefulness 
of  the  eligibility  criteria  described  la 
Transmittal  Ncrtice  75.11.  issued 
September  11, 1975,  and  on  the 
comprehensiveness  of  the  guidance  in 
Transmittal  Notice  73.4,  issued 
February  28. 1973,  on  services  to 
children  with  disabiUties.  Head  Start 
directors,  coordinators,  profassional 
organizations,  and  technical  assistance 
providers  of  Head  Start  services  for 
children  with  disabilities  provided  . 
suggestions,  comments,  and 
recommendations.  The  comments 
indicated  a  need  to  correlate,  combine 
and  update  the  various  pieces  of 
information  available  to  Head  Start 
grantees,  providing  comprehensive 
standards  which  incorporate  legislative 
changes  and  advances  in  the  state-of- 
the-art  in  the  last  decade. 

On  October  19, 1988,  the  Department 
published,  with  a  60-day  comment 
period,  a  Notice  of  Proposed 
Rulemaking  (NPRM)  (53  FR  41088)  for 
services  to  children  with  disabiUties  In 
the  Head  Start  program.  The  NPRM 
proposed  regulations  to  complement  the 
Head  Start  Program  Performance 
Standards  which  govern  services  to  all 
enrolled  diildren. 

A  new  part  1308  was  proposed  to 
provide  standards  for  serving  children 
with  disabilities  and  their  families.  In 
addition,  non-binding  guidance  to  assist 
grantees  and  delegate  agencies  in 
meeting  the  provisions  of  part  1308  was 
provided  in  an  appendix.  The  NPRM 
also  contained  technical  and 
conforming  changes  in  45  CFR  parts 
1304  and  1305  to  mainly  (1)  m^e  the 
definition  of  children  with  disabilities 
comport  with  the  current  definition  in 
the  nJEA;  and  (2)  revise  the  timeline  for 
the  screening  of  children  to  allow  for 
timely  provision  of  needed  services. 

In  response  to  the  NPRM,  the 
Department  received  a  total  of  500 
letters  and  memoranda  with  2,000 
comments  from  grantees.  State  agencies, 
professional  associations,  universities, 
public  schools,  advocacy  groups, 
parents  and  interested  parties, 

V.  Section  by  SecUoa  Discussion  of  the 
Final  Rule 

General 

The  500  letters  and  memoranda  we 
received  provided  2.000  comments 
pertaining  to  one  or  more  of  the  sections 
in  the  proposed  regulation.  The  majority 
of  the  comments  were  in  fa\at  of 
aligning  the  regulation  more  closely 
with  appUcable  provisions  of  the  IDEA, 
as  amended. 
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The  overwhelming  majority  of  the 
comments  expressed  concern  about  the 
proposed  requirement  to  complete 
screening  of  children  earlier  in  the 
program  year  to  allow  for  timely 
services.  Nearly  all  commenters 
approved  of  the  concept  of  timely 
screening  and  agreed  writh  its 
importance,  but  reported  that  additional 
resources  would  be  necessary  to  make 
this  possible. 

Many  of  the  comments  expressed 
support  for  the  more  specific 
information  provided  in  the  regulation 
and,  particularly,  in  the  accompanying 
guidance.  A  number  also  expressed 
specific  concerns  regarding  particular 
sections  of  the  proposed  regulation. 

We  have  reviewed  all  of  me 
comments  received  and  have  responded 
to  the  major  recommendation  to  bring 
the  regulations  into  closer  alignment 
with  {he  IDEA.  This  recommendation 
affected  many  of  the  sections  because  of 
the  comprehensiveness  of  the  IDEA  and 
because  of  the  fiscal  year  1990  and  1991 
amendments  made  to  the  definitions 
and  requirements  in  IDEA.  For  example, 
the  amendments  added  a  new  category 
of  disability,  traiunatic  brain  injiiry. 
Autism  was  made  a  separate  category. 
Developmental  delay  was  added  at  State 
discretion.  Assistive  technology  services 
and  devices  were  added  as  related 
services.  We  have  included  these 
changes. 

In  response  to  many  requests  to 
delineate  the  responsibilities  of  Head 
Start  grantees  and  delegate  agencies 
with  respect  to  the  responsibilities  of 
State  Education  Agencies  (SEAs)  and 
Local  Education  Agencies  (LEAs)  in 
providing  services  for  three-  through 
five-year-old  children  with  disabilities 
who  meet  Head  Start  income  eligibility 
requirements,  we  have  stated 
requirements  governing  grantees  in  the 
performance  standards  and  described 
ways  in  which  they  can  coordinate  with 
SEAs  and  LEAs  in  the  guidance. 

In  addition,  we  have  responded  where 
feasible  to  the  commenters'  concerns  by 
modifying  several  sections  of  the  NPRM. 
A  section  has  been  added  to  incorporate 
eligibility  criteria  for  serving  foiu-  and 
five-year-old  children  with  learning 
disabilities.  Attention  deficit  disorders 
.  was  added  under  the  Health  Impairment 
category. 

We  have  also  responded  to  the 
concern  about  the  need  for  more 
resources  to  carry  out  timely  screening 
and  evaluation  of  children  by 
delineating  recent  legislative  and  other 
changes,  such  as  an  expanded  mandate 
for  the  Early  and  Periodic  Screening, 
CKagnosis  and  Treatment  program, 
which  make  timely  screening  feasible. 
To  allow  time  for  accessing  these 


resources,  the  final  rule  includes  a 
provision  that  screening  may  begin  in 
the  spring  before  program  services  begin 
in  the  fall. 

In  addition,  we  have  revised  the  order 
in  which  the  performance  standards 
appear  in  order  to  make  the  regulation 
easier  to  xise. 

The  regulation  still  begins  with  a 
discussion  of  the  basic  overall 
firamework  provided  by  the  disabilities 
service  plan  as  it  did  in  the  NPRM,  but 
in  the  final  rule  the  order  of  activities 
begins  with  the  recruitment  and 
identification  of  children  and  proceeds 
chronologically  in  the  order  in  which 
grantees  carry  out  the  work  of  a  program 
year,  beginning  with  planning  and 
screening.  The  major  component 
headings  remain  the  same  as  those  in 
the  NPRM  and  in  the  Head  Start 
Program  Performance  Standards  in  45 
CFR  part  1304.  These  regulations  can 
therefore  easily  be  merged  with  those 
Performance  Standards  at  a  future  date. 
Several  commenters  noted  that  it  would 
be  much  less  difficult  to  understand  the 
complex  information  involved  in 
serving  children  with  disabilities  if  the 
topics  were  presented  in  chronological 
Older. 

Poff  13f08 

Sections  1308.1  and  1308.2    Purpose 
and  Scope 

These  first  two  sections  explain  that 
Head  Start  grantees  and  delegate 
agencies  must  meet  the  requirements  of 
part  1308. 

Section  1308.3    Definitions 

Comment:  A  number  of  commenters 
noted  that  some  of  the  definitions  of 
terms,  such  as  "related  services,"  which 
also  appear  in  the  IDEA  regulations 
were  not  defined  in  the  same  way  in  the 
NPRM.  They  stated  a  belief  that 
consistent  definitions  would  reduce 
confusion  and  facilitate  coordination 
and  transition  of  children  from  Head 
Start  to  local  education  agencies.  Some 
commenters  asked  that  "day"  be 
defined  in  order  to  clarify  whether  we 
mean  "calendar"  or  "work"  day  when 
the  term  is  used  in  the  rule. 

Response:  We  have  made  the 
definitions  consistent  with  those  in  the 
IDEA,  which  includes  "individualized 
education  program"  and  expanded 
"related  services,"  with  minor 
adjustments  to  the  others  for 
clarification  purposes  and  to  make  them 
age-appropriate  for  preschool  children 
enrolled  in  Head  Start.  We  deleted  the 
term  "mainstream"  as  the  term  does  not 
appear  in  legislation  and  have  defined 
the  word  "day". 

We  have  updated  the  definition  of 
children  with  disabilities  to  comport 


with  the  amended  definition  in  IDEA.  - 
The  Head  Start  Act  at  section  640(d) 
reqiiires  the  Head  Start  Program  to  use 
the  IDEA  definition  of  childhen  with 
disabilities.  It  now  includes  children 
with  traiunatic  brain  injury  and  adds,  at 
State  discretion,  children  experiencing 
developmental  delay. 

Section  1308.4    Disabilities  Service 
Plan 

The  purpose  of  this  section  is  to 
assure  Aat  each  Head  Start  grantee  or 
delegate  agency  has  a  plan  for  providing 
services  to  children  with  disabilities  in 
as  organized  a  manner  as  possible.  The 
section  does  not  require  lengthy  written 
information,  but  calls  for  specificity. 

Comment:  Favorable  comments  were 
received  on  this  section.  Commenters 
believed  that  the  disability  service  plan 
provisions  are  helpful.  The  consensus 
among  those  who  replied  to  this  section 
was  that  Head  Start  program  standards 
for  children  with  disabilities  should  be 
consistent  with  those  of  the  IDEA.  Many 
commenters  requested  clarification  on 
what  services  Head  Start  should  provide 
for  children  with  disabilities  in  light  of 
the  mandate  in  IDEA  to  extend  services 
to  children  beginning  at  age  three  in  the 
1991-92  program  year.  In  addition,  the 
commenters  asked  what  qualifications 
are  necessary  for  professionals 
providing  those  services  in  Head  Start. 
The  majority  requested  more  training  for 
teachers  and  supervisors  serving 
children  with  disabilities  so  that 
grantees  and  delegate  agencies  could 
provide  the  quality  of  special  services 
they  would  like  to  be  able  to  provide, 
and  so  that  they  would  continue  to  be 
recognized  as  placement  sites  by  other 
agencies.  The  majority  of  the 
commenters  stated  that  additional 
resoimxs  would  be  necessary  to  provide 
and  administer  comprehensive  services. 

Many  stated  that  tne  amount  of  funds 
available  to  them  under  Program 
Account  26  for  special  expenses  due  to 
a  child's  disability  was  insufficient  to 
meet  needs. 

Response:  We  have  stated  the 
responsibilities  of  Head  Start  programs 
in  providing  services  in  §  1308.4  and 
clarified  the  related  responsibilities  of 
the  SEAs  and  LEAs  in  the 
accompanying  guidance.  In  addition,  in 
the  guidance  we  describe  resoiuT»8 
which  have  become  available  because  of 
legislative  changes  in  the  EPSDT/ 
Medicaid  program  and  the  expanded 
scope  of  the  services  for  children  bom 
the  Supplementary  Security  Income 
program  and  from  tide  V  of  the  Social 
Security  Act,  as  well  as  those  which  can 
be  negotiated  through  interagency 
agreements  with  LEAs  now  that  States 
have  extended  their  mandates  to  serve 
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children  in  the  three  through  five  age 
range.  We  believe  that  these  and  other 
addltioaal  resources  will  make  timely 
services  possible. 

Since  me  NPRM  was  published, 
ACYF  has  consolidated  a  number  of 
program  accounts  and  developed  a  new 
grant  application  form.  The  new  grantee 
application  form  lists  line  items  for 
expenditiues  to  meet  needs  caused  by  a 
disability,  but  grantees  will  no  longer 
use  a  number  of  the  separate  program 
accounts  which  they  used  when  the 
NPRM  was  published,  including 
Program  Account  26.  lliarefore, 
references  to  this  account  in  the  NPRM 
at  §  1308.4  (e)  and  (f)  have  been 
eliminated.  However,  the  final  rule 
provides  for  expenditiues  for  the  same 
essential  services  and  expenditures. 
Including  salaries.  The  provisions  of  the 
NPRM  at  §  1308.4(0(1)  have  been  made 
more  specific  in  the  final  rule  at 
§  1308.4(o)  (1)  and  (3). 

In  paragraph  (g),  we  have  added  a 
requirement  that  the  plan  must  address 
strategies,  as  appropriate,  for  the 
transition  from  iniaat  toddler  programs, 
as  well  as  the  transition  from  Head  Start 
into  the  next  placement  The  purpose  of 
this  is  to  assure  continuity  in  services 
for  the  children  and  their  parents. 

Also,  in  paragraph  (j)  we  have  added 
two  cations  for  consideration  in 
preparing  the  plan  which  are: 

(1)  Shared  supervisory  personnel 
when  necessary  to  meet  State 
requirements  or  qualifications;  and 

U)  Having  two  children  share  one 
enrollment  slot  when  each  child's  lEP 
calls  for  part-time  service. 

We  believe  these  two  options,  if  used, 
will  help  with  cost  containment  and 
enable  more  children  to  receive 
services. 

Paragraph  (o)  on  allowable 
expenditures  includes  references  to  the 
Americans  with  Disabilities  Act  as  it 
applies  to  the  participation  of  persons 
with  disabilities  and  the  eUmination  of 
architectural  barriers. 

Section  1308.5    Recruitment  and 
Enrollment  of  Children  With  ENsabilities 

In  this  section,  we  require  that  Head 
Start  outreach  and  recruitment  eRorts 
include  specific  approaches  to 
recruiting  children  with  disabilities. 
This  section  has  been  reordered.  It  was 
§  1308.17  in  the  NPRM.  This  section  has 
been  expanded  as  a  result  of:  (1)  The 
passage  of  IDEA,  which  extends  the 
right  to  services  to  all  three-  through 
five-yeai^old  children  with  disabilities, 
(2)  the  Americans  With  Disabilities  Act 
of  1990.  (3)  State  legislation  regarding 
immunizations,  and  (4j  requests  to 
clarify  the  nature  of  the  mandate  to 
assiu«  that  at  least  ten  percent  of 


enrollment  opportunities  are  made 
available  to  cnildrsn  with  disabiUties.  In 
addition,  the  section  has  been  modified 
to  reflect  recent  clarification  by  ACYF  of 
the  primary  responsibility  of  the  grantee 
rather  than  the  social  services 
coordinator  for  outreach  aad 
recrmtment. 

Comment:  Commenters  requested 
clarification  of  the  responsibilities  of 
staff  members  for  the  recruitment  and 
enrollment  of  children  with  disabilities. 
Some  commenters  stated  the  opiniixi 
that  children  with  severe  disabilities  are 
not  appropriately  placed  in  Head  Start 

Response:  We  nave  clarified  the 
primary  responsibility  of  the  grantee 
rather  than  the  social  services 
coordinator  as  proposed  in  the  NPRM 
for  recruiting  and  enrolling  children 
with  disabilities.  This  change  has  been 
made  in  response  to  comments  and 
clarification  by  ACYF. 

The  guidance  reiterates  the  provisions 
of  Section  504  of  the  Rehabilitation  Act 
of  1973  (20  U.S.C  794)  and  cites  the 
Americans  with  DisabiUties  Act  (42 
U.S.C  12101)  which  was  passed  after 
the  publication  of  the  NPRM  regarding 
services  for  children  with  severe 
disabilities.  It  clarifies  that  the 
Individualized  Education  Program  (lEP) 
determines  appropriate  placement  on  an 
individual  basis. 

Paragraph  (b)  in  the  NPRM  has  been 
clarified  and  strengthened  in  paragraph 
(c)  of  the  final  regulation  in  response  to 
comments  asking  for  more  information 
on  when  Head  Start  is  an  appropriate 
placement  for  a  child  with  a  dis^xlity. 
Paragraph  (c)(4)  has  been  added  in 
response  to  requests  to  delineate  the 
responsibility  of  a  grantee  which  has 
already  enrolled  children  with 
disabilities  as  ten  percent  of  its 
enrollment  in  the  event  that  more 
children  with  disabilities  apply.  This 
section  states  that  in  this  case  children 
who  have  a  disabihty  and  non-disabled 
children  would  compete  for  the 
available  enrollment  opportxmities. 

In  paragraph  (e)(3),  we  have  added  a 
requirement  that  grantees  must  meet 
applicable  State  laws  regarding 
immimization  of  preschool  children  to 
reduce  the  spread  of  communicable 
diseases.  In  most  states  these  laws  have 
been  passed  since  the  publication  of  the 
NPRM.  Attention  to  immunization 
during  recruitment  and  enrollment  can 
prevent  disabiUties  which  can  foUow 
some  diseases. 

Section  1308.6    Assessment  of  Children 

The  name  of  this  section  of  the  NPRM 
has  been  changed  from  "Evaluation  of 
children"  to  "Assessment  of  childroi" 
to  confonn  with  best  current  practice 
and  eliminate  confusion.  H  proposes 


timely  screening  of  chikiroi  (by  45  days 
after  program  aervicas  begin  in  the  Call) 
and  timely  evaluation  of  any  children 
who  need  fiulher  assessment  to 
determine  whether  they  have  a 
disability. 

Comnient:  The  largest  number  of 
comments  were  made  in  response  to 
this  section  of  the  NPRM.  Commenters 
asked  for  clarification  of  days,  as 
calendar  or  %vork  days.  They  asked  ka 
modification  of  date  of  enrollment  to 
date  when  program  services  begin  in  the 
fall,  because  children  enroU  at  various 
times  beginning  in  the  spring  for  the 
following  year. 

The  vast  majority  of  commenters 
stated  that  the  proposed  timeline  for 
completing  screening  of  children  by  45 
days  after  program  services  for  children 
begin  in  the  C^  was  unrealistic  under 
the  conditions  which  were  in  effect  at 
the  time  of  the  comment  period.  They 
dted  these  conditions  as:  Lack  of 
sufficient  qualified  personnel  to 
conduct  the  screening;  barriers  to 
interagency  coordination;  scarcity  of 
health  providers,  including  dentists  and 
doctors  wilUng  to  serve  as  EPSDT/ 
Medicaid  providers;  problems  in  rural 
areas  with  few  professionals,  long 
distances  and  weather  problems;  and 
some  uncooperative  parents. 
Nevertheless,  these  ctMnmenters  were 
philosophicaUy  in  favor  of  screening 
which  would  allow  special  services  to 
be  provided  earlier  in  the  Head  Start 
program  year. 
■  Several  commenters  cited  a  perceived 
need  for  time  for  children  to  adjust  prior 
to  screening,  at  least  90  days.  A  few 
commenters  apparently  misconstrued 
the  NTRM,  thinking  that  scre«iing 
would  exclude  parents.  They 
recommended  that  parents  be  present  if 
possible  to  allay  any  fisars  children 
might  have.  Other  commenters  stated 
that  they  already  complete  screening  by 
45  days  after  program  services  have 
begim  in  the  fall  with  no  negative 
effects.  They  stated  that  for  them 
screening  is  a  very  positive  activity  with 
hi^  commimity  involvement.  A 
niunber  of  commenters  noted  that  lack 
of  summer  staff  makes  timely  screening 
more  difficult. 

Response:  The  name  of  this  section 
has  been  changed  from  "Evaluation  of 
children"  to  "Assessment  of  children" 
because  it  discusses  all  three  steps  in 
the  overall  process  of  assessment  of .[, 
children,  which  inchides  screening  and' 
evaluation.  This  wording  is  consistent 
with  the  IDEA  and  general  usage  in  the 
field  and  should  fecihtate  coordination. 

Currently,  there  is  no  standard  for  die 
screening  period,  btit  guidance  in  the 
Head  Start  Program  Performance 
Standards  suggests  a  period  of  up  to  90 
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days.  While  this  was  intended  as  the 

outside  limit  of  the  timeframe,  k  has 
been  interpreted  by  some  as  the 
standard  which  grantees  should  strive  to 
reach.  In  response  to  many  questions  we 
have  deBned  days  as  calendar  days,  in 
the  definitions,  §  1308.3,  which  we 
discussed  earher.  We  elected  to  use 
calendar  days  instead  of  working  days 
because  they  are  consistent  everywhere. 

hi  paragraph  (b)(1),  we  have  also 
adopted  the  suggestion  to  change  the 
wording  from  "screening  is  to  be 
completed  within  45  days  after 
enrollment"  to  "by  45  days  after 
program  services  begin  in  the  fall."  This 
is  consistent  for  all  programs  and 
removes  any  misconception  that 
screening  should  be  compressed  within 
45  days  in  the  early  fall. 

The  guidance  for  paragraph  (b)  points 
out  that  the  timeline  does  not  preclude 
beginning  the  screening  process  early, 
including  the  spring  before  a  child 
enters  Head  Start.  This  enables  a  grantee 
to  complete  parts  of  the  screening,  such 
as  physical  examinations,  which  do  not 
require  familiarity  and  orientation, 
early.  Sufficient  time  would  still  remain 
in  the  fall  to  accustom  children  to  the 
Head  Start  program  and  to  other  parts  of 
the  screening  process,  such  as  hearing 
tests  and  simple  developmental  tasks. 

Assessment  is  a  complex  process,  and 
it  was  clear  from  some  of  the  examples 
cited  by  commenters  that  there 
continues  to  be  confusion  in  the  field 
about  the  differences  between  two  steps 
in  the  overall  assessment  process:  (1) 
Screening  for  all  the  children,  and  (2) 
subsequent  evaluation  for  only  those 
children  needing  further  assessment  to 
determine  whether  or  not  they  have  a 
disability.  A  number  of  the  concerns 
cited  about  screening  described 
problems  with  the  lengthier  evaluation 
process  instead  of  with  the  screening 
process.  In  the  final  rule  we  have 
clarified  the  distinction  between 
screening  and  evaluation,  numbering 
and  highlighting  the  steps  in  the  overall 
assessment  process.  In  addition,  we 
have  added  a  clarification  in  paragraph 
(e)(ii)  that  the  personnel  performing  the 
evaluation  must  be  State  certified  or 
hcensed  in  response  to  numerous 
questions  and  comments.  This  provision 
was  added  to  assure  quality  of  services 
and  to  reflect  current  best  practice. 

In  the  guidance  for  paragraph  (b), 
information  has  been  provided  on 
resources  which  have  recently  become 
available  from  other  agencies  as  a  result 
of  legislative  and  judicial  actions. 
Guidance  is  provided  on  the 
development  of  elective  State  and  local 
interagency  agreements  to  help  reduce 
barriers  to  coordination.  A  Federal  level 
agreement  between  the  Departments  of 


Health  and  Human  Services  and 
Education  is  described.  These 
developments  should  improve  access  to 
assessment  services  for  grantees, 
including  those  in  nnal  areas. 

We  agree  with  the  comment  that  best 
practice  in  screening  involves  the 
parents  whenever  possible.  We  have 
reiterated  in  the  guidance  for  paragraph 
(d)  that  parental  involvement  is  highly 
desirable. 

With  respect  to  the  commenters' 
requests  for  a  statement  of  the  level  of 
qualifications  to  be  required  for  staff 
serving  children  with  disabilities  in 
Head  Start,  we  have  required  in 
§  1308.4(k)  that  services  be  provided  by 
or  supervised  by  staff  meeting  State 
qualifications  by  the  1994-95  program 
year.  Suggested  resources  and  strategies 
to  achieve  this  goal  were  listed  in  the 
guidance. 

Comment:  With  respect  to  the 
evaluation  of  children  referred  for 
further  assessment  to  determine 
whether  they  may  have  a  disability, 
many  commenters  said  it  would  be 
difficult  to  meet  the  timeline  proposed 
in  the  NPRM  to  initiate  evaluation 
within  15  days  after  screening  or 
referral.  The  reasons  given  were  the 
same  as  those  cited  in  the  comments  on 
the  proposed  timeline  for  screening.  A 
second  factor  was  raised  by  some 
commenters  who  stated  that  the 
proposed  timeline  is  not  the  same  as 
that  used  by  LEAs  in  their  area. 

Response:  We  have  reiterated  that  the 
increases  in  resources  available  through 
recent  legislative  and  other  changes 
which  were  cited  in  response  to 
concerns  about  the  timing  of  screening 
apply  to  evaluation  also.  These  changes 
make  timely  action  more  feasible.  Since 
the  passage  of  IDEA,  a  child  can  be 
referred  for  an  evaluation  as  early  as  on 
the  child's  third  birthday,  which  should 
help  expedite  the  process.  The  guidance 
for  §  1308.4(a)  clarified  that  the  LEA  has 
responsibility  to  assure  that  an 
evaluation  meeting  the  requirements  of 
IDEA  is  provided  for  all  children  who 
are  referred  to  the  LEA  for  evaluation. 

The  IDEA  does  not  specify  a  timeline 
for  initiating  evaluation.  Each  LEA  can 
determine  its  own  timeline.  We  have 
decided  to  encourage  the  initiation  of 
evaluation  when  Head  Start  provides 
the  evaluation  as  soon  as  possible  after 
screening  or  referral,  but  not  to  require 
it  within  15  days  because  many  grantees 
receive  evaluations  from  the  LEAs.  We 
have  also  added  guidance  for  §  1308.4(a) 
to  encourage  completing  steps  in  the 
process  of  evaluation  which  are 
consistent  with  LEA  standards  at  a 
minimum. 

Comment:  The  proposed  regulations 
require  that  a  multidisdplinary  team 


evaluate  all  children,  including  those 
refiarred  for  possible  speech  or  language 
disabilities.  Most  of  the  commenters 
approved  of  the  requirement  that  a 
multidisciplinary  team  conduct  the 
evaluations  of  children  who  need 
further  assessment.  Many,  however, 
expressed  concern  about  cost  and 
availability  of  qualified  and  willing 
professionals.  Some  commenters 
believed  that  a  qualified  speech/ 
language  pathologist  or  other 
communication  specialist  alone  couid 
evaluate  children  with  possible  speech 
and  language  problems  and  that  a  team 
is  not  needed.  Others  supported  the  use 
of  a  team  because  speech  and  language 
problems  can  be  indications  of  other 
disabilities.  They  believe  a  thorough 
evaluation  is  needed  to  determine  the 
scope  and,  if  possible,  the  cause  of  the 
problem. 

Response:  We  have  retained  the 
requirement  at  §  1308.6(e)(5)  that  a  team 
be  used,  but  allowed  for  leeway  in 
professional  judgment  as  to  how  many 
tests  or  procedures  may  be  needed  for 
an  accurate  evaluation  of  an  individual 
child. 

Comment:  Grantee  commentere 
unanimously  disapproved  of  the 
proposed  provision  that  if  Head  Start  is 
providing  for  an  evaluation  one  member 
of  the  evaluation  team  who  is  not  a 
Head  Start  employee  certify  the  child  as 
having  a  disability.  Commentera 
supported  their  comments  by  stating 
that  this  provision  was  duplicative, 
costly  and  unnecessary. 

Response:  This  provision  in  the 
NPRM  stemmed  from  practice  in  prior 
years,  when  one  professional  member  of 
an  evaluation  team  who  was  not  a  Head 
Start  employee  certified  that  a  child  had 
a  disability.  We  agree  with  the 
commenters  and  have  modified  this 
provision  at  paragraph  (e)(2)(iv)  so  that 
when  Head  Start  provides  for  the 
evaluation,  a  multidisciplinary  team  or 
group  of  persons  including  at  least  one 
teacher  or  specialist  with  knowledge  in 
the  area  of  suspected  disabiUty  makes 
the  evaluation.  A  qualified  professional 
employed  by  Head  Start  would  therefore 
be  eligible  as  a  member  of  the 
multidisciplinary  team.  To  insure 
sufficient  Head  Start  staff  involvement, 
the  grantee  is  to  assure  that  information 
from  observations  by  teachers  and  other 
staff,  information  bom  parents  and 
knowledge  of  cultural  and  linguistic' 
factora  are  taken  into  accoimt  in  making 
the  determination. 

Section  1308.7    Eligibility  Criteria: 
Health  Impairments 

Comment:  A  number  of  commenters 
recommended  that  the  term  diagnostic 
criteria  used  in  previous  guidance 
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memoranda  and  in  the  NPRM  be 
replaced  by  the  term  eUgibility  criteria. 
These  criteria  state  the  conditions 
which  a  child  must  meet  in  order  to  be 
eUgible  for  services  for  children  with 
disabilities  in  the  Head  Start  program. 
The  term  eUgibility  criteria  is  more 
precise,  less  medically  oriented  and 
reflects  current  usage. 

Response:  We  have  accepted  the 
recommendation  for  this  section  and  the 
other  appropriate  sections  of  this  final 
rule. 

Comment:  A  number  of  commenters 
noted  that  there  were  inconsistencies 
among  the  eligibility  criteria  which 
were  proposed  in  the  NPRM,  those  set 
forth  in  the  IDEA,  as  amended,  and 
those  established  in  the  various  States 
by  State  Education  Agencies. 
Commenters  stated  that  this  created 
difficulties  in  assessment  and 
evaluation  procedures,  transition  to 
public  school,  coordination  with  other 
agencies  and  conferring  with  parents. 
The  clear  majority  of  commenters 
recommended  that  eligibility  criteria  be 
made  generally  consistent  with  the 
IDEA  regulations.  There  was  divided 
opinion,  however,  about  three  of  the 
proposed  eligibihty  criteria:  learning 
disabilities,  emotional/behavioral 
disorders  and  mental  retardation.  They 
are  discussed  in  the  section  analyses  to 
follow. 

Many  commenters  complimented  the 
increased  specificity  of  the  proposed 
criteria. 

Response:  We  have  accepted  the 
recommendation  that  eligibility  criteria 
be  made  as  consistent  as  feasible  with 
the  criteria  in  the  IDEA.  This  course  of 
action  allows  for  the  exercise  of 
professional  judgment  by  the  evaluation 
team  and  recognizes  the  importance  of 
reducing  confusion  for  parents  and 
service  providers.  This  decision  will 
facihtate  coordination. 

Comment:  Opinion  was  divided 
concerning  the  proposed  classification 
of  autism.  The  NPRM  had  classified 
autism  as  an  emotional  or  behavioral 
impairment.  A  number  of  commenters 
stated  that  it  should  be  classified  as  a 
health  impairment.  One  reason  cited  for 
this  opinion  is  that  many  parents  of 
children  with  autism  felt  strongly  that 
this  impairment  is  properly  classified  as 
a  health  impairment;  another  reason  is 
that  it  was  so  classified  in  the 
predecessor  to  IDEA — the  Education  of 
the  Handicapped  Act.  Others  believed  it 
should  be  a  separate  category.  In  1990 
IDEA  listed  autism  as  a  separate 
category. 

Response:  We  have  accepted  the 
recommendation  to  classify  autism  as  a 
separate  category  for  consistency.  It  is 
included  at  §  1308.15. 


Comment:  There  were  also  divided 
opinions  on  the  inclusion  of  severe 
dental  caries  as  a  health  impairment  as 
proposed  in  the  NPRM.  Many  grantees 
expressed  concern  about  the  serious 
dental  problems  of  many  of  the  children 
and  the  difficulty  of  obtaining  and 
paying  for  treatment.  They  were  in  favor 
of  retaining  this  category  as  a  means  of 
obtaining  services,  but  were  concerned 
about  potential  cost.  Many  other 
respondents  favored  omitting  serious 
dental  problems  because  they  were  not 
convinced  that  they  affect  learning  and 
require  special  education.  They,  too, 
expressed  concern  about  cost. 

Response:  We  have  decided  to  omit 
this  category  for  two  reasons.  Since  the 
NPRM  was  published,  there  have  been 
legislative  changes  to  the  EPSDT 
program.  These  changes  require  that 
children  meeting  income  eligibihty 
requirements  must  receive  dental 
treatment  from  EPSDT.  Secondly,  many 
commenters  approved  of  the  concern 
shown  for  dental  problems,  but  did  not 
beUeve  they  should  be  considered  as 
disabiUties.  They  cited  difficulties  in 
coordinating  widi  the  IDEA  if  they  were 
included.  As  one  of  the  major  overall 
recommendations  was  to  strive  for 
consistency  with  the  IDEA  as  far  as 
appropriate,  we  are  omitting  severe 
dental  problems  as  a  disability  category. 

Comment:  Many  commenters 
disagreed  with  the  inclusion  of  obesity 
and  malnutrition  as  disabilities.  It  was 
pointed  out  by  some  commenters  that 
obesity  may  be  culturally  sensitive 
matter  and  that  the  nutrition  component 
of  Head  Start  provides  assistance  in 
obtaining  food  supplements  as  needed. 

Response:  We  agree  and  have 
eliminated  these  conditions  fix>m  the 
health  impairment  category. 

Comment:  A  number  of  commenters 
requested  that  severe  asthma  be 
included  as  one  of  the  examples  of 
health  impairments  listed  in  this 
section.  It  was  not  listed  in  the  NPRM. 
Fewer  respondents  asked  that  HIV, 
AIDS,  substance  abuse.  Hepatitis  B  and 
Fetal  Alcohol  Syndrome  be  listed  as 
well. 

Response:  We  have  added  asthma 
because  this  is  a  prevalent  health 
problem  for  children  whose  families 
meet  income  eligibility  criteria.  We 
concurred  with  the  recommendation  to 
list  AIDS,  because  it  is  increasingly 
prevalent  among  young  children.  The 
other  conditions  are  addressed  in  the 
guidance  and  are  not  specifically  hsted 
because  the  section  states  that  the  hst  is 
not  restricted  to  the  conditions  named. 
If  a  child  with  Fetal  Alcohol  Syndrome, 
for  example,  is  found  to  need  special 
education  and  related  services,  the  child 


would  quaUfy  under  the  disabiUty 
manifested  by  the  child. 

Comment:  A  number  of  commenters 
requested  that  attention  deficit 
disorders,  including  hyperactivity,  be 
included  as  a  disability.  They  stated 
parent  concerns  that  if  these  disabiUties 
are  not  attended  to  early,  the  prognosis 
for  learning  and  social/emotional 
development  is  poor. 

Response:  We  have  added  a  paragraph 
on  attention  deficit  disorders, 
recognizing  that  the  age  of  onset  is 
during  the  early  childhood  and 
preschool  years.  Head  Start  staff  have 
requested  additional  assistance  to  deal 
with  attention  problems  and 
hyperactivity.  The  OfBce  of  Special 
Education  Programs  in  the  United  States 
Department  of  Education  issued  a  policy 
statement  in  1991  which  gives  SEAs 
permission  to  use  this  category  if  they 
choose  to.  In  accordance  with  the 
recommendations  of  professionals 
working  with  young  children  with  this 
disorder,  we  have  incorporated 
regulations  on  this  disability  in  the 
section  on  health  impairments  at 
paragraph  (d).  Paragraph  (d),  among 
other  things,  requires  that  grantees  use 
caution  so  that  only  the  children  whose 
functioning  is  most  severely  affected  be 
classified  as  having  an  attention  deficit 
disorder.  This  stipulation  is  made  based 
upon  experience  and  best  practice  in 
order  to  assure  that  young  children  are 
not  over-referred. 

Section  1308.8    Eligibility  Criteria: 
Emotional/Behavioral  Disorders 

Comment:  We  received  conflicting 
opinions  concerning  the  proposed 
category  "behavior  disorders"  which  we 
had  proposed  in  the  NPRM.  We  had 
proposed  this  term  to  replace  the  term 
previously  used  in  Head  Start  guidance, 
"seriously  emotionally  disturtied."  We 
had  taken  that  action  because  some 
grantees,  parents  and  diagnosticians 
found  the  term  seriously  emotionally 
disturbed  objectionable.  On  the  other 
hand,  the  majority  of  commenters 
recommended  consistency  with  the 
eligibility  criteria  in  the  IDEA,  which 
include  serious  emotional  disturbance. 
Some  of  these  commenters  stated  they 
made  this  recommendation  to  assure 
that  children  with  severe  problems 
would  be  included  in  the  definition  and 
receive  services.  A  number  suggested 
that  a  category  combining  the  terms 
behavioral  and  emotional  would  best 
represent  current  thinkini;  in  the  field. 

Response:  Balancing  the  valid  but 
differing  points  of  view,  we  have 
decided  to  use  the  term  "emotional/ 
behavioral  disorder"  in  response  to  the 
concerns  of  parents,  grantees  and 
professionals  and  to  include  within  the 
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definition  descriptive  language  which 
encompasses  the  IDEA  definition  of 
serious  emotional  disturbance. 
In  §  1308.8(c),  we  deleted  the 
requirement  for  a  physical  examination 
that  was  in  the  NPRM.  As  a  child  will 
already  have  had  a  regular  physical 
examination,  we  are  requiring  a  review 
of  the  results  of  the  ph3rsical 
examination. 

Section  1308.9    Eligibihty  Criteria: 
Speech  or  Language  Impairments 

Comment:  Many  commenters  stated 
that  the  information  provided  in  the 
guidance  for  this  section  is  helpful  and 
requested  that  it  be  incorporated  into 
ihe  standard.  A  niunber  of  commenters, 
including  professional  associations  in 
the  field  of  speech,  language  and 
h  earing,  reconunended  that  the  term 
"communication  impairment"  which 
was  proposed  in  the  NPRM  be  replaced 
with  "speech  and  language 
impairments"  for  consistency  with 
IDEA. 

Response:  We  have  made  those 
changes. 

Comment:  The  NPRM  proposed  that  a 
child  with  a  delay  of  one  year  below  the 
norm  in  speech  or  language  level  be 
eligible  for  services.  A  number  of 
respondents  believed  the  proposed  one 
year  delay  would  be  too  stringent. 

Response:  Fiuther  analysis  of  the 
effect  of  the  proposed  NPRM  criterion 
on  children  who  are  three  or  four  years 
old  shows  it  is  more  stringent  for  them 
than  five  year  olds.  The  criterion 
proposed  in  the  NPRM  has  been 
replaced  by  functional  criteria  with  less 
dependence  on  formal  testing.  This 
brings  the  criterion  into  aUgnment  with 
the  IDEA  criterion. 

Comment:  The  NPRM  proposed  using 
the  term  communication  disorders  to 
encompass  both  speech  and  language 
impairments.  One  rationale  for  doing  so 
was  that  speech  problems  have  received 
T  great  deal  more  attention  than 
language  problems.  Also,  both  these 
problems  are  listed  in  the  IDEA 
definition.  A  number  of  commenters 
stated  that  it  would  be  helpful  to  them 
in  coordinating  with  LEAs  and 
obtaining  related  services  if  the  final 
regulation  would  use  the  term  speech  or 
language  impairments  and  include  the 
IDEA  criteria  found  in  34  CFR  part  300. 

Response:  We  have  made  that  change. 

Section  1308.10    Eligibihty  Criteria: 
Mental  Retardation 

Comment:  The  NPRM  contained 
language  which  retains  the  term 
"mental  retardation."  We  received  a 
N  number  of  requests  to  change  this  term 
to  "developmentally  delayed."  A 
number  of  commenters  believed  that  the 


proposed  criterion  based  upon 
standardized  testing  is  too  stringent  and 
requested  that  it  be  eUminated.  Some 
commenters  stated  they  would  prefer 
the  term  "deferred  diagnosis." 

Response:  We  have  decided  to  retain 
the  term  mental  retardation  for  clarity 
and  to  avoid  confusion  with  delays 
which  may  be  caused  by  factors  other 
than  a  disabiUty. 

Using  the  term  mental  retardation  is 
responsive  to  the  overall 
recommendation  to  be  consistent  with 
the  eligibility  criteria  in  the  IDEA 
regulations.  We  have  removed  the 
proposed  criterion  based  on 
standardized  testing  and  brought  the 
standard  into  conformity  with  the 
requirements  of  the  IDEA. 

Beginning  in  1991,  three  through  five 
year  old  children  may  be  served  as 
developmentally  delayed  at  State 
discretion  under  IDEA  if  they  meet  State 
eligibihty  criteria.  We  have  incorporated 
this  option  in  the  ehgibihty  criterion 
category  termed  Other  Impairments  at 
§  1308.17  of  this  final  rule.  The  Other 
Impairments  category,  which  was 
proposed  in  the  NPRM,  therefore  now 
includes  children  who  may  be 
designated  as  developmentally  delayed 
by  an  SEA.  This  option  is  more  specific 
than  the  term  "deferred  diagnosis" 
suggested  by  some  commenters.  but 
serves  the  same  purpose  of  providing 
services  for  children  who  do  not  meet 
the  other  ehgibihty  criteria. 

Section  1308.11    Ehgibility  Criteria: 
Hearing  Impairment  Including  Deafiiess 

Comment:  The  NPRM  contained  only 
one  section  to  encompass  both  deafiiess 
and  less  severe  hearing  losses.  The 
NPRM  did,  however,  contain  standards 
for  each  of  the  two  levels  of  hearing 
impairment.  Some  commenters 
suggested  we  separate  deafiiess  and  less 
severe  bearing  losses  into  two  levels  for 
clarity.  A  number  of  professional 
organizations  suggested  that  we  use 
criteria  more  in  accord  with  the  IDEA 
criteria  in  heu  of  using  decibel  levels, 
which  are  insufficient  to  describe 
functional  hearing. 

Response:  In  accord  with  the  overall 
recommendation  that  we  align  the 
regulations  more  closely  with  the  IDEA, 
we  have  adapted  the  criteria  to  conform 
to  the  IDEA  language. 

Comment:  Many  of  the  comments 
about  the  section  which  discussed 
milder  hearing  loss  in  the  NPRM 
(§  1308.11)  focused  on  the  proposed 
inclusion  of  otitis  media,  recurrent 
middle  ear  infections  with  fluctuating 
hearing  loss,  as  a  disabihty. 
Commenters  were  divided  on  the  issue: 
those  who  agreed  with  including  the 
condition  had  concerns  about  the 


additional  costs  for  qualified  staff  and 
services,  while  those  who  disagreed 
with  the  inclusion  of  the  condition 
thought  that  it  was  not  severe  enough  to 
warrant  inclusion.  Some  commenters 
noted  that  otitis  media  is  one  of  the 
most  prevalent  childhood  illnesses  and 
that,  when  it  occurs  during  the  early 
language  learning  years,  it  can  result  in 
delays  in  speech  and  language.  Speech 
and  language  problems  are  the  most 
common  disabihties  among  preschool 
children. 

Response:  We  have  decided  to  retain 
this  condition,  but  have  made  some 
modifications.  We  have  provided  that 
only  children  with  persistent  recurrent 
problems  are  included  and  have 
stipulated  that,  when  the  condition  is 
no  longer  present,  thev  are  no  longer 
considered  to  have  a  disabiUty.  We 
believe  the  inclusion  of  this  condition 
can  have  a  significant  positive  impact 
on  the  effectiveness  of  Head  Start 
services  and  prevent  later  learning, 
hearing  and  commimication  disabihties. 
It  can  also  reduce  long-term  costs.  An 
additional  rationale  for  inclusion  is  that 
fluctuating  hearing  loss  is  included  in 
the  IDEA  definition  of  hearing 
impairment-hard  of  hearing.  Our 
inclusion  of  this  category  is  therefore  in 
accord  with  the  major  overall 
recommendation  for  consistency  with 
the  IDEA. 

Secti  on  1 308 . 1 2    Ehgibihty  Criteria: 
Orthopedic  Impairment 

Commenters  did  not  raise  any  Issues 
with  this  section.  We  made  technical 
clarifications  to  paragraph  (a)  in  order  to 
have  the  criteria  comport  with  the  IDEA 
criteria  regulations. 

Section  1308.13    Ehgibihty  Criteria: 
Visual  Impairment 

Comment:  One  commenter  stated  that 
under  the  NPRM  definition  in  paragraph 
(a)(1),  the  child  is  sightless  or  has  such 
hmited  vision  that  the  child  must  rely 
on  hearing  and  touch  as  the  child's  chief 
means  of  learning,  was  unnecessary 
because  under  paragraph  (a)(2)  the 
vision  loss  meets  the  definition  of  legal 
blindness  in  the  State  of  residence.  The 
commenter  thought  that  using  the  State 
definition  waf  sufficient  and  provided 
more  useful  information.  One 
commenter  requested  that  vision 
training  be  listed  as  a  possible  related 
service  in  the  guidance  section. 

Response:  We  agree  with  the 
recommendation  to  eliminate  paragraph 
(a)(1).  Services  related  to  functiond 
vision  services  for  children  with 
diagnosed  visual  impairments  are 
already  listed  as  a  possible  related 
service  and  are  considered  more 
appropriate  for  this  population. 


1^ 
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Section  1308.14    Eligibility  Criteria: 
I^eaming  Disabilities 

This  is  a  new  section.  The  NPRM  did 
not  include  learning  disabiUties  as  a 
category,  but  instead  stressed 
cooperating  with  the  education  staff  in 
e'fforts  to  prevent  future  learning 
problems.  For  some  years  prior  to  the 
pubUcation  of  the  NPRM  learning 
disabilities  had  been  included  as  a 
category.  A  number  of  grantees  had 
reported  that  it  was  difficult  to  use, 
especially  for  younger  children,  and 
there  was  disagreement  among 
professionals  on  its  appropriateness  for 
preschool  children.  For  those  reasons 
the  NPRM  did  not  include  a  learning 
disabiUties  category.  This  section  has 
been  added  to  the  final  regulation  in 
response  to  comments. 

Comment:  Opinion  was  strongly 
divided  on  whether  learning  disabiUties 
should  be  included  as  a  category  for 
Head  Start.  Many  advocacy  groups,  a 
number  of  professional  associations, 
some  parents  and  some  grantees  urged 
inclusion  of  learning  disabilities. 
Specific  learning  disabilities  are 
included  in  the  IDEA,  20  U.S.C.  1401. 
but  not  aU  SEAs  elect  to  include 
learning  disabiUties  in  their  eUgibiUty 
criteria  for  preschoolers. 

Many  other  commenters,  however, 
particularly  grantees,  responded 
favorably  to  the  omission  of  learning 
disabilities  as  a  criterion  in  the  NPRM, 
particularly  for  three-year-olds,  since 
the  definition  relates  to  problems  with 
reading,  writing  and  mathematical 
skills.  A  nimiber  of  respondents  stated 
a  beUef  that  it  is  difficult  or  impossible 
to  determine  whether  a  three-year-old 
child  has  a  learning  disability.  They 
beUeve  that  including  the  category  may 
inadvertently  focus  unduly  on  pre- 
academic  skills,  especially  for  three- 
year-olds.  Other  commenters,  however, 
cited  examples  of  obtaining  valuable 
assistance  for  preschoolers  as  a  resiUt  of 
early  diagnosis  of  a  learning  disabiUty 
from  their  experience  in  Head  Start. 
These  commenters  included  some 
parents  whose  children  had  benefitted 
from  early  assistance  for  learning 
problems. 

Response:  Afte^r  considering  the 
overall  recommendation  for  consistency 
with  the  IDEA,  the  recommendations  of 
advocates,  parents,  interested 
professionals  and  grantees,  and  the 
varying  professional  opinions  in  the 
fields  of  early  childhood  education  and 
special  education,  we  have  decided  to 
include  the  category  with  an  emphasis 
on  precursor  skiUs  for  foiu'-  and  five- 
year-old  children,  but  not  for  three-year- 
olds.  In  the  rule,  the  term  includes  such 


conditions  as  perceptual  disabiUties, 
brain  injury  and  aphasia. 

We  have,  however,  stated  that  when 
a  three-year-old  child  is  referred  with  a 

t>rofessional  diagnosis  as  having  a 
earning  disability,  or  if  the  grantee 
wishes  to  exercise  the  option,  the 
grantee  may  serve  the  child  as  learning 
disabled. 

Section  1308.15    EUgibiUty  Criteria: 
Autism 

This  is  a  new  section.  While  autism 
was  previously  included  as  a  disabiUty 
in  Head  Start,  it  had  not  been  listed  as 
a  separate  disabiUty  category.  The  1990 
amendments  to  IDEA  estabUshed  autism 
as  a  separate  disability. 

Comment:  A  considerable  number  of 
commenters  requested  that  autism  be 
included  under  "Health  impairment"  or 
Usted  as  a  separate  category.  Most  of  the 
commenters,  particularly  parents  and 
professionals  citing  new  research  on  the 
probable  causes  of  autism,  disapproved 
of  including  children  with  this 
disabiUty  imder  the  category  "Behavior 
disorders"  as  proposed  in  the  NPRM. 

Response:  We  have  accepted  the 
recommendation  that  autism  be 
considered  a  separate  disabiUty  for 
consistency  with  IDEA  and  to  facilitate 
coordination  with  LEAs. 

Section  1308.16    EUgibiUty  Criteria: 
Traumatic  Brain  Injury 

This  is  a  new  section.  The  1990 
amendments  to  IDEA  established 
traumatic  brain  injury  as  a  separate 
category  in  recognition  of  the  large 
number  of  children  suffering  injuries, 
especially  in  car  accidents,  which 
necessitate  special  education  and 
related  services. 

Comment:  While  commenters  did  not 
address  this  disabiUty  by  name,  they 
recommended  that  the  criteria  be 
consistent  with  IDEA. 

Response:  We  have  accepted  the 
recommendation.  The  rationale  is  to 
foster  consistency,  ease  of  coordination 
and  transition. 

Section  1308.17    EUgibiUty  Criteria: 
Other  Impairments 

This  section  has  been  reordered  and 
expanded.  It  was  §  1308.14  of  the  NPRM 
and  provided  that  if  the  State  criteria 
developed  by  the  SEA  contains  a 
category  in  addition  to  the  eUgibiUty 
criteria  in  the  NPRM  §§  1308.7  through 
1308.18  §§  1308.7  through  1308.17  of 
the  final  rule)  imder  which  the  child 
would  be  eUgible  for  special  education 
and  related  services,  the  child  would 
also  be  eligible  for  special  education 
and  related  services  in  Head  Start. 
Examples  are  categories  such  as 
"preschool  disabled,"  "educationally 


handicapped,"  "in  need  of  spedal 
education  services"  or  "non- 
categorically  disabled." 

In  1991,  UDEA  included 
"developmentally  delayed"  for  three 
through  five  year  old  children  meeting 
State  criteria  at  State  option  as  a 
disability.  Numerous  commenters 
responding  to  the  NPRM  section  on 
mental  retardation  requested  that 
"developmentally  delayed"  be  included 
in  these  performance  standards. 

Comment:  Commenters  uniformly 
approved  of  this  section  as  facilitating 
coordination,  simpUfying  transition  for 
parents,  and  ensuring  that  a  child  in 
Head  Start  would  not  be  denied  services 
which  would  be  available  to  a  preschool 
child  in  an  SEA-sponsored  program. 
The  respondents  requested  that  further 
information  and  examples  be  provided. 

Response:  We  have  retained  this 
section  to  ensure  equal  access  to 
services  for  children  three  through  five 
years  old  whom  the  State  considers  in 
need  of  special  education  and  related 
services.  We  have  added 
"developmentally  delayed"  as  a 
disabiUty  in  States  which  elect  to  use 
that  option  for  children  three  through 
five  years  old  to  this  section  for 
consistency  with  IDEA,  in  response  to 
comments,  and  because  it  is  optional  at 
State  discretion. 

Comment:  Some  commenters 
recommended  that  a  category  be 
provided  for  children  who  are  deaf- 
blind  for  consistency  with  IDEA 
regulations. 

Response:  We  have  accepted  this 
recommendation  and  the  final  rule 
includes  "deaf-blindness"  under  this 
category.  A  few  children  who  are  deaf- 
blind  are  served  in  Head  Start  and  this 
will  allow  for  accurate  accounting. 

Comment:  Several  commenters 
recommended  that  a  category  be 
provided  for  children  with  two  or  more 
disabilities,  other  than  deaf-blindness, 
for  consistency  with  IDEA  regulations 
and  for  complete  reporting. 

Response:  We  have  accepted  this 
recommendation. 

Section  1308.18    DisabiUties/Health 
Coordination 

Comment:  Commenters  stated  that  the 
information  on  the  administration  of 
medications  to  children  vtrith  disabiUties 
should  be  clarified. 

Response:  It  has  been  made  more 
specific. 

Section  1308.19    IndividuaUzed 
Education  Programs 

This  section  has  been  re-ordered  and 
was  S  1308.5  in  the  NPRM.  It  requires 
Head  Start  programs  to  develop  an  lEP 
for  each  child  with  disabilities  if  the 
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LEA  does  not  do  sa  It  specifies 
requirements  for  an  lEP  developed  by  a 
grantee,  including,  among  other  things, 
statements  of  the  child's  present  level  of 
functioning,  annual  goals,  activities  to 
meet  the  goals  and  dates  for  initiation  of 
these  activities.  It  also  requires  that  a 
team,  including  the  Head  Start 
disabihties  coordinator,  the  child's 
teacher  or  home  visitor,  a  member  of  the 
team  which  evaluated  the  child  and 
determined  the  need  for  special 
education  and  related  services,  and 
others  develop  the  lEP,  with  parental 
involvement.  The  accompanying 
guidance  for  this  section  provides 
information  on  the  areas  lor  which  the 
SEA  and  LEA  have  responsibility  and 
suggests  ways  for  Heaci  Start  to 
coordinate  with  LEAs  and  other 
agencies. 

Comment:  There  were  209  comments 
on  this  section  of  the  NPRM,  including 
115  from  grantees.  A  signiHcant  number 
of  comments  were  favorable  about  the 
content  as  proposed  in  the  NPRM,  but 
reflected  the  opinion  that  requirements 
for  the  IE?  process  should  be  modified 
to  be  consistent  with  those  of  the  LEA. 
Commenters  specified  that  when  Head 
Start  rather  than  the  LEA  develops  an 
IE?  for  a  Head  Start  eligible  child,  these 
standards  should  contain  requirements 
for  procedures  to  assure  specific 
parental  rights  (e.g.,  parental  permission 
for  initial  evaluation,  notice  of  intent  to 
change  the  child's  IE?  and  use  of 
assessment  procedures  and  instrumwils 
which  are  free  of  cultural  bias)  in 
accordance  with  the  provisions  of  the 
IDEA  regulations.  Many  of  these 
commenters  also  indicated  that  it  has 
become  more  difficult  to  access 
resoiurces,  that  fiscal  support  for 
ser\'ices  for  children  with  disabilities 
within  Head  Start  and  from  other 
agencies  has  eroded,  and  that  additional 
funds  would  be  required  to  hire  or 
contract  with  qualified  personnel  to 
provide  the  services  outlined  in  the 
lEPs.  Commenters  requested 
clarification  of  the  role  of  Head  Start 
and  of  the  LEA  in  the  IE?  process. 

Besponse:  We  have  responded  by 
including  the  parental  rights  procedures 
m  §  1308.19(k)  and  by  making  the  EP 
process  consistent  with  that  of  the  LEA 
insofar  as  appropriate.  In  the  guidance 
we  have  described  the  areas  for  which 
the  LEA  has  primary  responsibility  for 
all  children  with  disabilities  and 
provided  optional  suggestions  for 
collaboration. 

Comment:  An  overwhelming  majority 
of  those  responding  asserted  that  it 
would  be  impossible  under  present 
conditions  to  meet  the  30  day  timeline 
proposed  in  the  NPRM  between  the  date 
of  determination  that  a  child  has  a 


disability,  with  the  subsequent 
development  of  an  lEP,  and  the 
beginning  of  special  services  to  meet  the 
child's  need.  The  reasons  included: 
Shortages  of  transportation:  shortages  of 
quahfied  personnel:  barriers  to 
interagency  coordinatioa;  time  believed 
needed  for  children  to  adjust  to  being  in 
the  program;  excessive  staff  burden;  and 
lack  of  cooperation  by  some  parents. 

Response:  We  have  decided  to  modify 
the  language  of  the  requirement  to 
conform  to  the  IDEA  regulations 
language,  requiring  that  grantees  hold 
the  lEP  meeting  within  30  days  after  the 
determination  that  the  child  has  a 
disability  but  eliminating  the  proposed 
requirement  that  services  begin  within 
30  days  after  the  development  of  the 
lEP.  Instead  we  are  asking  that  services 
begin  as  soon  as  possible  after  the 
development  of  the  lEP,  which  is 
consistent  with  IDEA  regulations. 

Comment:  A  number  of  commenters 
who  asked  for  delineation  of  the  relative 
responsibilities  under  the  Head  Start 
mandate  to  serve  children  %vith 
disabilities  and  under  IDEA  asked  for 
clarification  of  Head  Start  staff 
involvement  in  the  development  of 
lEPs,  since  they  are  often  prepared  by 
LEAs.  Some  also  recommended  that  the 
lEP  include  consideration  of  the 
strengths  of  the  child  and  family  as  well 
as  the  child's  disabihty. 

Response:  We  have  included  in 
§  1308.19(c)  a  requirement  that  a 
representative  from  Head  Start  must 
participate  in  the  lEP  meeting  and 
subsequent  placement  decision  for  any 
child  meeting  Head  Start  eligibiUty 
requirements.  This  will  assure  mutual 
decision-making  when  both  Head  Start 
and  the  LEA  are  the  potential  service 
providers.  We  have  also  required  that 
when  Head  Start  develops  the  lEP.  the 
child's  unique  strengths,  developmental 
potential  and  the  family  strengths  and 
circumstances  be  considered  along  with 
the  child's  needs  and  disabiUty,  in 
keeping  with  the  Head  Start  family 
focus  and  philosophy. 

Comment:  Many  commenters 
requested  requirements  for  parental 
involvement  and  rights  in  the  lEP 
process  which  are  consistent  with  those 
in  the  IDEA  regulations. 

Response:  We  have  incorporated  in 
§  1308.19(d)  requirements  for  parental 
notification,  efforts  to  assure  that 
parents  imderstand  the  purpose  and 
proceedings  and  are  encouraged  to 
participate,  receive  information  in  their 
native  language,  and  are  offered  a  copy 
of  the  lEP.  Requirements  to  document 
efforts  to  involve  the  parents  in  cases 
when  the  efforts  fail,  are  delineated.  The 
purpose  of  including  these  requirements 
is  to  ensure  that  parents  are  given  every 


opportunity  for  informed  participation 
consistent  with  the  opportunities 
offered  under  IDEA. 

Section  1308.20    Nutrition  Services 

Comment:  This  section  was  reordered. 
It  was  §  1308.16  of  the  NPRM  and 
discusses  special  nutritional  concerns 
related  to  children  with  disabihties.  The 
only  comments  on  this  section 
requested  that  speech  therapists, 
occupational  therapists  and  nutritionists 
be  listed  as  appropriate  consultants  for 
feeding  and  eating  problems  of  children 
with  disabilities. 

Response:  We  have  incorporated  that 
suggestion  which  is  in  accord  with 
current  accepted  practice.  In  addition, 
we  have  added  parents  of  children  with 
severe  disabilities  as  recipients  of 
assistance  from  consultants  on  nutrition 
problems.  This  will  assure  that  parents 
will  learn  about  proper  nutrition  for 
their  children  and  develop  feeding 
skills. 

Section  1308.21    Parent  Participation 
and  Transition  of  Children 

Comment:  This  section  of  the  NPRM 
was  §  1308.18  and  discussed  enabling 
parents  to  access  services  and  the  need 
to  prepare  ahead  to  help  families  make 
the  transition  to  another  program 
following  Head  Start.  Commenters 
foimd  this  section  helpful,  but  requested 
that  transition  into  Head  Start  from 
infant/toddler  programs  be  discussed 
along  with  the  information  on  transition 
after  Head  Start. 

Response:  After  the  publication  of  the 
NPRM,  the  passage  of  IDEA  extended 
parent  participation  provisions  to  the 
parents  of  all  preschool  children  with 
disabilities  who  are  entitled  to  special 
education  and  related  services,  hi 
addition,  changes  were  made  to  the 
Supplemental  Security  Income  (SSI) 
Program  and  to  the  Early  and  Periodic 
Screening.  Diagnosis  and  Treatment 
(EPSDT)  Program.  Parents  of  children 
enrolled  in  Head  Start  programs  need  to 
be  informed  about  these  programs.  We 
have  added  a  requirement  in  paragraph 
(6)  that  parents  be  informed  of  their 
rights  under  IDEA  and  a  requirement  in 
paragraph  (7)  that  parents  be  informed 
of  resources  which  may  be  available  to 
their  children  from  SSI  end  EPSDT.  We 
have  accepted  the  useful  suggestion  that 
transition  into  Head  Start  from  infant/ 
toddler  programs  be  addressed,  in 
paragraph  (1). 

Comment:  Commenters  also  asked  for 
more  specific  information  on  the 
responsibilities  of  Head  Start  staff  and 
of  the  LEA  for  helping  children  make 
the  transition  to  public  schools  and  for 
fostering  family  involvement 
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Response:  Such  informatioiu  togethw 
with  infonnatiaa  on  the  usefolnMs  of 
interagency  agreements  which  Include 
plans  for  transition,  has  been  added  to 
the  guidance  in  response. 

Technical  Revisions  to  Parts  1304  and 
1305 

We  have  made  technical  revisions  to 
certain  sections  of  45  CFR  parts  1304 
and  1305  to  (1)  assure  that  services  are 
provided  promptly  to  children  with 
disabilities;  and  (2)  to  comport  with  part 
1308  and  with  changes  in  the  definition 
of  children  with  dimbilities  in  IDEA. 

Section  1304.1-2    Definitions 

The  definition  of  children  with 
disabilities  in  paragraph  (b)(3)  of  this 
section  has  been  amended  for  the 
masons  stated  in  the  above  paragraph. 
While  the  definition  has  been  used  in 
Head  Start  for  a  number  of  years, 
amendments  to  the  definition 
previously  have  not  been  incorporated 
in  Head  Start  regulations.  There  were  no 
comments  on  this  section. 

Section  1304.3-3    Medical  and  Dental 
History,  Screening  and  Examination 

This  section  requires  that  health 
screening  be  completed  by  45  days  after 
program  services  for  children  begin  in 
the  fall,  or  for  a  child  m^o  enters  late, 
by  45  days  after  the  child  enters,  to 
comport  with  §  1308.6.  No  comments 
were  received  addressed  to  this  section. 
Comments  on  this  topic  were  addressed 
to  §  1306.6  which  delineated  the 
requirement  in  detail. 

Section  1305.2    Definitions 

This  section  brings  the  definition  of 
children  with  disabilities  into 
conformity  with  the  definition  in 
§§  1308.3  and  1304.1-2,  cited  above. 
1  here  were  no  comments  on  this 
section. 

VI.  Impact  Analysis 

Executive  Order  12291 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  prepared 
for  major  rules  defined  in  the  Order  as 
any  rule  that  has  an  annual  effect  on  the 
national  economy  of  $100  million  or 
more,  or  certain  other  specified  effects. 
The  Department  has  determined  that 
this  rule  is  not  a  nia\at  rule  within  the 
Executive  Order  because  it  will  not  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  nor  result  in  a  major 
increase  in  costs  or  prices  for 
consumers,  any  industries,  any 
governmental  agencies,  or  any 
geographic  region;  and,  it  will  not  have 
an  adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 


States-based  enterprises  to  compete 
with  foreign-bom  anterprisee  in 
domestic  or  import  ma»ets. 

The  final  rule  provides  perfcnnanca 
standards  and  guidance  for  Heat  Start 
grantees  and  delegate  agencies  serving 
children  with  disidulities  and  thair 
peients.  It  requires,  among  other  things, 
that  Head  Start  grantees  (1)  design 
comprehensive  services  which  meet 
program  standards  for  locating  and 
serving  children  with  disabilities  and 
their  parents;  (2)  dev^p  an 
individualized  education  program  for 
each  child  who  meets  eligibility  criteria 
for  such  services  because  of  disabihty; 
and  (3)  screen  children  by  45  calendar 
days  aher  program  services  begin  in  the 
fall  to  assure  services  may  be  provided 
in  a  timely  manner.  The  final  rule  will 
not  have  a  significant  economic  impact 
on  Head  Start  grantees  and  delegate 
agencies  as  the  rule  will  not 
significantly  increase  costs  to  the  Head 
Start  program. 

As  stated  earlier,  many  Head  Start 
programs  now  provide  services  through 
a  combination  of  Head  Start  staff  and 
personnel  from  other  agencies.  They 
carry  out  coordination  activities  with 
specified  community  agencies  and  other 
appropriate  Federal  programs  such  as 
SSI  in  order  to  make  the  best  use  of 
limited  resources. 

Therefore,  we  see  no  appreciable 
increase  in  costs  to  the  Head  Start 
program.  The  Department  concluded 
that  this  final  rule  is  not  a  major  rule 
within  the  meaning  of  the  Executive 
Order  because  it  does  not  meet  the 
threshold  criteria. 

Regulatory  Flexibility  Act  of  1980 

Consistent  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  Ch.  6). 
we  try  to  anticipate  and  reduce  the 
impact  of  rules  and  paperwork 
requirements  on  small  businesses.  For 
each  rule  with  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities,"  we  prepare  an  analysis 
describing  the  rules  impact  on  small 
entities.  Small  entities  are  defined  in  the 
Act  to  include  small  businesses,  small 
non-profit  organizations,  and  small 
governmental  entities. 

Whil^  this  regulation  would  affect 
small  entities,  it  is  not  substantial,  and 
in  many  instances  the  small  entities 
already  meet  some  of  the  requirements. 
For  these  reasons,  the  Secretary  certifies 
that  this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

List  of  Subjects 

45  CFR  Part  1304 

Dental  health,  Education  of 
disadvantaged.  Grant  program/social 


programs.  Health  care,  Mental  health 
programs.  Nutrition,  Parental 
involvement.  Reporting  requireraants. 

45  CFR  Part  1305 

Education  of  children  with 
disabilities,  Education  of  disadvantaged. 
Grant  program/social  programs. 
Handicapped. 

45  CFR  Part  1308 

Educati<Hi  of  children  vrith 
disabilities,  Grant  program/social 
program.  Health  care.  Parental 
involvement,  Reporting  requirements. 

(Catalog  of  Federal  DomMtic  AasisUoce 
Program  Number  93,600,  Project  Head  Start) 

Editoricl  Note:  This  document  was 
received  at  the  Office  of  the  Federal  Register 
on  January  13, 1993. 

Date:  May  20, 1992. 
Jo  Anne  B.  Bamhart. 
Assistant  Secretary  for  Children  and  Families. 

Approved:  July  10, 1992. 
Louia  W.  Saiiivan, 
Secretory. 

For  the  reasons  set  forth  in  the 
preamble,  title  45.  chapter  XIII, 
subchapter  B  of  the  Coda  of  Federal 
Regulations  is  amended  as  follows: 

1.  Part  1308  is  added  to  read  as 
follows: 

PART  1308— HEAD  START  PROGRAM 
PERFORMAMCE  STANDARDS  ON 
SERVICES  FOR  CHILDREN  WITH 
DISABIUTIES 

Subpart  A— Ganeral 

Sm:. 

1308.1  Purpose. 

1308.2  Scope. 

1308.3  Definitions. 

Subpart  B— {XsabtlWaa  Sarvtc*  Ptan 

1308.4  Purpose  and  scope  of  disabilities 
service  plan. 

Subpart  C— Social  Sarvtoaa  Perfonnanca 
SUndarda 

1308.5  Recruitment  and  enrollment  of 
children  with  disabilities. 

Subpart  O— Haalth  Sarvteaa  Parformanca 
Standarda 

1 308.6  Assessment  of  children. 

1308.7  Eligibility  criteria:  Health 
impairment. 

1308.8  Eligibility  criteria:  EmotionBl/ 
behavioral  disorders. 

1308.9  Eligibility  criteria:  Speedi  or 
language  impairments. 

1308.10  Eligibility  criteria:  Mental 
retardation. 

1308.11  Eligibility  criteria:  Hearing 
impairment  including  deafness. 

1308.12  Eligibility  criteria:  Orthopedic 
impainnent 

1308.13  Eligibility  criteria:  Visual 
impainnent  including  blindness. 

1308.14  Eligibility  criteria:  Learning 
disabilities. 
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1308.15  Eligibility  criteria:  Autism. 

1308.16  Eligibility  criteria:  Traumatic  brain 
injury. 

1308.17  Eligibility  criteria:  Other 
impainnents. 

1308.18  Disabilities/health  services 
coordination. 

Subpart  E— Education  Sarvlcaa 
Parfonnanoa  Standarda 

1306.19  Developing  individualized 
education  programs  (lEPs). 

Subpart  F—MutrMon  Parfonnanoa 
Standarda 

1308.20  Nutrition  services. 

Subpart  Q — Parant  invotvamant 
Parfonnanoa  Standarda 

1308.21  Parent  participation  and  transition 
of  children  into  Head  Start  and  from 
Head  Start  to  public  school. 

Appendix  to  Part  1308 — Head  Start  Program 
Poformance  Standards  on  Servicea  to 

Chiidren  With  Disabilities 

Authority:  42  U.S.C  9801  et  seq. 
Sut)part  A— General 

|130«.1    Purpoaa. 

This  rule  sets  forth  the  requirements 
for  providing  special  services  for  3- 
through  5-year-old  children  with 
disabilities  enrolled  in  Head  Start 
programs.  These  requirements  are  to  be 
used  in  conjunction  with  the  Head  Start 
Program  Performance  Standards  at  45 
CFR  part  1304.  The  purpose  of  this  part 
is  to  ensure  that  children  with 
disabilities  enrolled  in  Head  Start 
programs  receive  all  the  services  to 
which  they  are  entitled  under  the  Head 
Start  Program  Performance  Standards  at 
45  CFR  part  1304.  as  amended. 

11308^    Scopa. 

This  rule  applies  to  ail  Head  Start 
grantees  and  delegate  agencies. 

f  1308.3    Deflnitiona. 

As  used  in  this  part: 

(a)  The  term  ACYF  means  the 
Administration  on  Children,  Youth  and 
Families,  Administration  for  Children 
and  Families,  U.S.  Department  of  Health 
and  Human  Services,  and  includes 
appropriate  Regional  Office  staff. 

(b)  The  term  children  with  disabilities 
means  children  with  mental  retardation, 
hearing  impainnents  including 
deafiaess,  speech  or  language 
impairments,  visual  impairments 
including  blindness,  serious  emotional 
distiirbance,  orthopedic  impairments, 
autism,  traumatic  brain  injury,  other 
health  impainnents  or  specific  learning 
disabilities;  and  who,  by  reason  thereof, 
need  special  education  and  related 
services.  The  term  children  with 
disabilities  for  children  aged  3  to  5, 
inclusive,  may,  at  a  State's  discretion, 
include  children  experiencing 


developmental  delays,  as  defined  by  the 
State  and  as  measured  by  appropriate 
diagnostic  instruments  and  pnx^ures, 
in  one  or  more  of  the  following  areas: 
physical  development,  cognitive 
development,  commimication 
development,  social  or  emotional 
development,  or  adaptive  development; 
and  who,  by  reason  thereof,  need 
special  education  and  related  services. 

(c)  Tlie  term  Commissioner  means  the 
Commissioner  of  the  Administration  on 
Children,  Youth  and  Famihes. 

(d)  The  term  day  means  a  calendar 
day. 

(e)  The  term  delegate  agency  means  a 
pi^lic  or  private  non-profit  agency  to 
which  a  grantee  has  delegated  the 
responsibility  for  operating  all  or  part  of 
its  Head  Start  program. 

(f)  The  term  disabilities  coordinator 
means  the  person  on  the  Head  Start  staff 
designated  to  manage  on  a  full  or  part- 
time  basis  the  services  for  children  with 
disabiUties  described  in  part  1308. 

(g)  The  term  eligibility  criteria  means 
the  criteria  for  determining  that  a  child 
enrolled  in  Head  Start  requires  special 
education  and  related  services  because 
of  a  disability. 

(h)  The  term  grantee  means  the  public 
or  private  non-profit  agency  which  has 
been  granted  financial  assistance  by 
ACYF  to  administer  a  Head  Start 
program. 

(ij  The  term  individualized  education 
program  (lEP)  means  a  written 
statement  for  a  child  with  disabilities, 
developed  by  the  public  agency 
responsible  for  providing  free 
appropriate  public  education  to  a  child, 
and  contains  the  special  education  and 
related  services  to  be  provided  to  an 
individual  child. 

(j)  The  term  least  restrictive 
environment  means  an  environment  in 
which  services  to  children  with 
disabilities  are  provided: 

(1)  to  the  maximum  extent 
appropriate,  with  children  who  are  not 
disabled  and  in  which; 

(2)  special  classes  or  other  removal  of 
children  with  disabiUties  from  the 
regular  educational  environment  occurs 
only  when  the  nature  or  severity  of  the 
disability  is  such  that  education  in 
regular  classes  with  the  use  of 
supplementary  aids  and  services  cannot 
be  achieved  satisfactorily. 

(k)  The  term  Performance  Standards 
means  the  Head  Start  program 
functions,  activities  and  focilities 
required  and  necessary  to  meet  the 
objectives  and  goals  of  the  Head  Start 
program  as  they  relate  directly  to 
children  and  their  famiUes. 

(1)  The  term  related  services  means 
transportation  and  such  developmental, 
corrective,  and  other  supportive  services 


as  are  required  to  assist  a  child  with  a 
disability  to  benefit  from  special 
education,  and  includes  speech 
pathology  and  audiology,  psychological 
services,  physical  and  occupational 
therapy,  recreation,  including 
therapeutic  recreation,  early 
identification  and  assessment  of 
disabilities  in  children,  counseling 
services,  including  rehabilitation 
counseling,  and  medical  services  for 
diagnostic  or  evaluation  purposes.  The 
term  also  includes  school  health 
services,  social  work  services,  and 
parent  coimseling  and  training.  It 
includes  other  developmental, 
corrective  or  supportive  services  if  they 
are  reouired  to  assist  a  child  with  a 
disability  to  benefit  from  special 
education,  including  assistive 
technology  services  and  devices. 

(1)  The  term  assistive  technology 
device  means  any  item,  piece  of 
equipment,  or  product  system,  whether 
acquired  commercially  off  the  shelf, 
moidified,  or  ctistomized,  that  is  used  to 
increase,  maintain,  or  improve 
functional  capabilities  of  individuals 
with  disabiUties. 

(2)  The  term  assistive  technology 
service  means  any  service  that  directly 
assists  an  individual  with  a  disability  in 
the  selection,  acquisition,  or  use  of  an 
assistive  technology  device.  The  term 
includes:  The  evaluation  of  the  needs  of 
an  individual  with  a  disabiUty; 
purchasing,  leasing,  or  otherwise 
providing  for  the  acquisition  of  assistive 
technology  devices  by  individuals  with 
disabiUties;  selecting,  designing,  fitting, 
customizing,  adapting,  applying, 
maintaining,  repairing,  or  replacing  of 
assistive  technology  devices; 
coordinating  and  using  other  therapies, 
interventions,  or  services  with  assistive 
technology  devices,  such  as  those 
associated  with  existing  education  and 
rehabilitation  plans  and  programs; 
training  or  technical  assistance  for  an 
individual  with  disabiUties,  or,  where 
appropriate,  the  family  of  an  individual 
with  disabilities;  and  training  or 
technical  assistance  to  professionals 
who  employ  or  provide  services 
involved  in  the  major  Ufe  functions  of 
individuals  with  disabilities. 

(m)  The  term  responsible  HHS  official 
means  the  official  who  is  authorized  to 
make  the  grant  of  assistance  in  question 
or  his  or  her  designee. 

(n)  The  term  special  education  means 
specially  designed  instruction,  at  no 
cost  to  parents  or  guardians,  to  meet  the 
unique  needs  of  a  child  with  a 
disaoiUty.  These  services  include 
classroom  or  home-based  instniction, 
instruction  in  hospitals  and  Institutions, 
and  specially  designed  physical 
education  if  necessary. 
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Subpart  B— DtMbHItlM  Swvic*  Plan 

S1308.4    PurpoMandsoop«o(diMbUitiM 
••rvieaplan. 

(a)  A  Head  Start  grantee,  or  delegate 
agency,  if  appropriate,  must  develop  a 
disabilities  service  plan  providing 
strategies  for  meeting  the  special  needs 
of  children  with  disabilities  and  their 
parents.  The  purposes  of  this  plan  are  to 
assure: 

(1)  That  all  components  of  Head  Start 
are  appropriately  Uivolved  in  the 
integration  of  children  with  disabilities 
and  their  parents;  and 

(2j  That  resources  are  used  efficiently. 

(b)  The  plan  must  be  updated 
annually. 

(c)  The  plan  must  include  provisions 
for  children  with  disabiUties  to  be 
included  in  the  full  range  of  activities 
and  services  normally  provided  to  all 
Head  Start  children  and  provisions  for 
any  modifications  necessary  to  meet  the 
special  needs  of  the  children  with 
disabilities. 

(d)  The  Head  Start  grantee  and 
delegate  agency  must  use  the  disabilities 
service  plsii  as  a  working  document 
which  guides  all  aspects  of  the  agency's 
effort  to  serve  children  with  disabilities. 
This  plan  must  take  into  account  the 
needs  of  the  children  for  small  group 
activities,  for  modifications  of  large 
group  activities  and  for  any  individual 
special  help. 

(e)  The  g^-antee  or  delegate  agency 
must  designate  a  coordinator  of  services 
for  children  with  disabilities 
(disabilities  coordinator)  and  arrange  for 
preparation  of  the  disabiliUss  service 
plan  and  of  the  grantee  application 
budget  line  items  for  services  for 
children  with  disabilities.  The  grantee 
or  delegate  must  ensure  that  all  relevant 
coordinators,  other  staff  and  parents  are 
consulted. 

(f)  The  disability  service  plan  must 
contain: 

(1)  Procedures  for  timely  screening; 

(2)  Procedures  for  making  referrals  to 
the  LEA  for  evaluation  to  determine 
whether  there  is  a  need  for  special 
education  and  related  services  for  a 
child,  as  early  as  the  child's  third 
birthday; 

(3)  Assurances  of  accessibility  of 
fecilities;  and 

(4)  Plans  to  provide  appropriate 
special  fumitive,  equipment  and 
materials  if  needed. 

(g)  The  plan,  when  appropriate,  must 
address  strategies  for  the  transition  of 
children  into  Head  Start  from  infent/ 
toddler  programs  (0-3  years),  as  well  as 
the  transition  from  Heaid  Start  into  the 
next  placement.  The  plan  must  include 
preparation  of  8ta£f  and  parents  for  the 
entry  of  children  with  severe  disabilities 
into  the  Head  Start  program. 


(h)  The  grantee  at  delegate  agency 
must  arrange  or  provide  special 
education  and  related  services  necessary 
to  foster  the  maximiim  development  of 
each  child's  potential  and  to  facilitate 
participation  in  the  r^ular  Head  Start 
program  unless  the  services  are  being 
provided  by  the  LEA  or  other  agency. 
The  plan  must  specify  the  services  to  be 
provided  directly  by  Head  Start  and 
those  provided  by  other  agendes.  The 
grantee  or  delegate  agency  must  arrange 
for,  provide,  or  procure  servioes  whi(± 
may  include,  but  are  not  limited  to 
special  education  and  these  related 
services: 

(1)  Audiology  services,  including 
identification  of  children  with  hearing 
loss  and  referral  for  medical  or  othOT 
professional  attention;  provision  of 
needed  rehabilitative  services  such  as 
speech  and  language  therapy  and 
auditory  training  to  make  best  use  of 
remaining  hearing;  speech  conservation: 
lip  reading;  determination  of  need  for 
hearing  aids  and  fitting  of  appropriate 
aids;  and  programs  for  prevention  of 
hearing  loss; 

(2)  Physical  therapy  to  fedlitate  gross 
motor  development  in  activities  such  as 
walking  prevent  or  slow  orthopedic 
problems  and  improve  posture  and 
conditioning; 

(3)  Occupational  therapy  to  improve, 
develop  or  restore  fine  motor  functions 
in  activities  such  as  using  a  fork  or 
knife; 

(4)  Speech  or  language  services 
including  therapy  and  use  of  assistive 
devices  necessary  for  a  child  to  develop 
or  improve  receptive  or  expressive 
means  of  commimication; 

(5)  Psychological  services  such  as 
evaluation  of  each  child's  functioning 
and  interpreting  the  results  to  staff  and 
parents;  and  counseling  and  guidance 
services  for  staff  and  parents  regarding 
disabilities; 

(6)  Transportation  for  children  with 
disabilities  to  and  from  the  program  and 
to  spedal  clinics  or  other  seivice 
providers  when  the  services  cannot  be 
provided  on-site.  Transportation 
includes  adapted  buses  equipped  to 
accommodate  wheelchairs  or  other  such 
devices  if  required;  and 

(7)  Assistive  technology  services  or 
devices  necessary  to  enable  a  child  to 
improve  functions  such  as  vision, 
mobility  or  communication  to  meet  the 
objectives  in  the  lEP. 

(i)  The  disabilities  service  plan  must 
include  options  to  meet  the  needs  and 
take  into  consideration  the  strmgths  of 
eadi  child  based  upon  the  IE?  so  that 
a  continuum  of  services  available  bom 
various  agencies  is  considered. 

(j)  The  options  may  include: 


(1)  Joint  placement  of  children  with 
other  agencies; 

(2)  Shared  provision  of  services  with 
other  agencies; 

(3)  Shared  personnel  to  supervise 
special  education  servioes,  when 
necessary  to  meet  State  requirements  on 
qualifications; 

(4)  Administrative  accommodations 
such  as  having  two  children  share  one 
enrollment  slot  when  each  child's  lEP 
calls  for  part-time  service  because  (rf 
their  individual  needs;  and 

(5)  Any  other  strategies  to  be  used  to 
insure  that  spedal  needs  are  met.  Thme 
may  include: 

(i)  Increased  staff; 

(ii)  Use  of  volunteers;  and 

(iii)  Use  of  supervised  students  in 
such  fields  as  child  development, 
spedal  education,  child  psychology, 
various  therapies  and  family  services  to 
assist  the  staff. 

(k)  The  grantee  must  ensxire  that  the 
disabiUties  service  plan  addresses 
grantee  efforts  to  meet  State  standards 
for  personnel  serving  children  with 
disabilities  by  the  1994-95  program 
year.  Special  education  and  related 
services  must  be  provided  by  or  under 
the  supervision  of  personnel  meeting 
State  qualifications  by  the  1994-95 
program  year. 

(1)  The  disabilities  service  plan  must 
include  commitment  to  spedfic  effcRts 
to  develop  interagencj-  agreements  with 
the  LEAs  and  other  agencies  within  the 
grantee's  service  area.  If  no  agreement 
can  be  reached,  the  grantee  must 
document  its  efforts  and  inform  the 
Regional  Office.  The  agreements  must 
address: 

(1)  Head  Start  partidpation  in  the 
public  agency's  Child  Find  plan  under 
Part  B  of  IDEA; 

(2)  Joint  training  of  staff  and  parents; 

(3)  Procedures  for  referral  for 
evaluations,  lEP  meetings  and 
placement  decisions; 

(4)  Transition; 

(5)  Resource  sharing; 

(6)  Head  Start  commitment  to  provide 
the  number  of  children  receiviiig 
services  imder  lEPs  to  the  LEA  for  the 
LEA  Child  Count  report  by  December  1 
annually;  and 

(7)  Any  other  items  agreed  to  by  both 
parties.  Grantees  must  make  efforts  to 
update  the  agreements  annually. 

(m)  The  disabilities  coordinator  must 
work  with  the  diredor  in  planning  and 
budgeting  of  grantee  funds  to  assure  that 
the  spedal  needs  identified  in  the  IE? 
are  fully  met;  that  children  most  in  need 
of  an  integrated  placement  and  of 
spedal  assistance  are  served;  and  that 
tne  grantee  maintains  the  level  of  fiscal 
support  to  children  with  disabilities 
consistent  with  the  Congressional 
mandate  to  meet  their  spedal  needs. 
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(n)  The  grant  appUcation  budget  form 
and  supplement  submitted  with 
applications  for  funding  must  reflect 
requests  for  adequate  resources  to 
implement  the  ob)ective8  and  activities 
in  the  disability  services  plan  and  fulfill 
the  requirements  of  these  Performance 
Standards. 

(0)  The  budget  request  included  with 
the  application  for  funding  must 
address  the  implementation  of  the 
disabilities  service  plan.  Allowable 
expenditures  include: 

(1)  Salaries.  Allowable  expenditures 
include  salaries  of  a  full  or  part-time 
coordinator  of  services  for  oiildren  with 
disabilities  (disabilities  coordinator), 
who  is  essential  to  assure  that  programs 
have  the  core  capabiUty  to  recruit, 
enroll,  arrange  for  the  evaluation  of 
children,  provide  or  arrange  for  services 
to  children  with  disabilities  and  work 
with  Head  Start  coordinators  and  staff  of 
other  agencies  which  are  working 
cooperatively  with  the  grantee.  Salaries 
of  special  education  resource  teachers 
who  can  augment  the  work  of  the 
regular  teacher  are  an  allowable 
expenditure. 

(2)  Evaluation  of  children.  When 
warranted  by  screening  or  rescreening 
results,  teacher  observation  or  parent 
request,  arrangements  must  be  made  for 
evaluation  of  the  child's  development 
and  functioning.  If,  after  referral  for 
evaluation  to  the  LEA,  evaluations  are 
not  provided  by  the  LEA,  they  are  an 
allowable  expenditure. 

(3)  Services.  Program  funds  may  be 
used  to  pay  for  services  which  include 
special  education,  related  services,  and 
summer  services  deemed  necessary  on 
an  individual  basis  and  to  prepare  for 
serving  children  with  disabilities  in 
advance  of  the  program  year. 

(4)  Making  services  accessible. 
Allowable  costs  include  elimination  of 
architectural  barriers  which  affect  the 
participation  of  children  with 
disabilities,  in  conformance  with  45 
CTR  part  84,  Nondiscrimination  on  the 
Basis  of  Handicap  in  Program  and 
Activities  Receiving  or  Benefiting  from 
Federal  Financial  Assistance  and  with 
the  Americans  with  Disabilities  Act  of 
1990  (42  U.S.C.  12101).  The  Americans 
with  Disabilities  Act  requires  that 
pubUc  accommodations  including 
private  schools  and  day  care  centers 
may  not  discriminate  on  the  basis  of 
disability.  Physical  barriers  in  existing 
faciUties  must  be  removed  if  removal  is 
readily  achievable  (i.e.,  easily 
accomplishable  and  able  to  be  carried 
out  without  much  difficulty  or  expense). 
If  not,  alternative  methods  of  providing 
the  services  must  be  offered,  if  those 
methods  are  readily  achievable. 
Alterations  must  be  accessible.  When 


alterations  to  primary  function  areas  are 
made,  an  accessible  path  of  travel  to  the 
altered  areas  (and  the  bathrooms, 
telephones  and  drinking  fountains 
serving  that  area)  must  be  provided  to 
the  extent  that  the  added  accessibility 
costs  are  not  disproportionate  to  the 
overall  cost  of  the  alterations.  Program 
funds  may  be  used  for  ramps, 
remodeling  or  modifications  such  as 
grab  bars  or  railings.  Grantees  must  meet 
new  statutory  and  regulatory 
reqmrements  that  are  enacted. 

(5)  Transportation.  Transportation  is  a 
related  service  to  be  provided  to 
children  with  disabilities.  When 
transportation  to  the  program  site  and  to 
special  services  can  be  accessed  from 
other  agencies,  it  should  be  used.  When 
it  is  not  available,  program  funds  are  to 
be  used  to  provide  it.  Special  buses  or 
use  of  taxis  are  allowable  expenses  if 
there  are  no  alternatives  available  and 
they  are  necessary  to  enable  a  child  to 
be  served. 

(6)  Special  Equipment  and  Materials. 
Purchase  or  lease  of  special  equipment 
and  materials  for  use  in  the  program  and 
home  is  an  allowable  program  expense. 
Grantees  must  make  available  assistive 
devices  necessary  to  make  it  possible  for 
a  child  to  move,  communicate,  improve 
functioning  or  address  objectives  which 
are  listed  in  the  child's  HP. 

(7)  Training  and  Technical 
Assistance.  Increasing  the  abilities  of 
staff  to  meet  the  special  needs  of 
children  with  disabilities  is  an 
allowable  expense.  Appropriate 
expenditures  may  include  but  are  not 
Umited  to: 

(i)  Travel  and  per  diem  expenses  for 
disabilities  coordinators,  teachers  and 
parents  to  attend  training  and  technical 
assistance  events  related  to  special 
services  for  children  with  disabilities: 

(ii)  The  provision  of  substitute 
teaching  staff  to  enable  staff  to  attend 
training  and  technical  assistance  events; 

(iii)  Fees  for  courses  specifically 
related  to  the  requirements  of  the 
disabilities  service  plan,  a  child's  lEP  or 
State  certification  to  serve  children  with 
disabilities;  and 

(iv)  Fees  and  expenses  for  training/ 
technical  assistance  consultants  if  such 
help  is  not  available  from  another 
provider  at  no  cost. 

Subpart  C — Social  Services 
Parfonnanca  Standards 

1 1 308.5    Recruitment  and  •nrollment  of 
children  with  disabilitlea. 

(a)  The  grantee  or  delegate  agency 
outreach  and  recruitment  activities  must 
incorporate  specific  actions  to  actively 
locate  and  recruit  children  with 
disabilities. 


(b)  A  grantee  must  insure  that  staff 
engaged  in  recruitment  and  enrollment 
of  children  are  knowledgable  about  the 
provisions  of  45  CFR  part  84, 
Nondiscrimination  on  the  Basis  of 
Handicap  in  Programs  and  Activities 
Receiving  or  Benefiting  from  Federal 
Financial  Assistance,  and  of  the 
Americans  with  Disabilities  Act  of  1990, 
(42  U.S.C.  12101). 

(c)  A  grantee  must  not  deny 
placement  on  the  basis  of  a  disability  or 
its  severity  to  any  child  when: 

(1)  The  parents  vrish  to  enroll  the 
child, 

(2)  The  child  meets  the  Head  Start  age 
and  income  eligibifity  criteria, 

(3)  Head  Start  is  an  appropriate 
placement  according  to  the  child's  lEP, 
and 

(4)  The  program  has  space  to  enroll 
more  children,  even  though  the  program 
has  made  ten  percent  of  its  enrollment 
opportunities  available  to  children  with 
disabilities.  In  that  case  children  who 
have  a  disability  and  non-disabled 
children  would  compete  for  the 
available  enrollment  opportunities. 

(d)  The  grantee  must  access  resources 
and  plan  for  placement  options,  such  as 
dual  placement,  use  of  resource  staff 
and  training  so  that  a  child  with  a 
disability  for  whom  Head  Start  is  an 
appropriate  placement  according  to  the 
lEP  is  not  denied  enrollment  because  of: 

(1)  Staff  attitudes  and/or 
apprehensions; 

(2)  Inaccessibility  of  facilities; 

(3)  Need  to  access  additional 
resources  to  serve  a  s{>ecific  child; 

(4)  Unfamiliarity  with  a  disabling 
condition  or  special  equipment,  such  as 
a  prosthesis;  and 

(5)  Need  for  personaUzed  special 
services  such  as  feeding,  suctioning,  and 
assistance  with  toileting,  including 
catheterization,  diapering,  and  toilet 
training. 

(e)  l^e  same  policies  governing  Head 
Start  program  eligibility  for  other 
children,  such  as  priority  for  those  most 
in  need  of  the  services,  apply  to 
children  with  disabilities.  Grantees  also 
must  take  the  following  factors  into 
account  when  planning  enrollment 
procedures: 

(1)  The  number  of  children  with 
disabihties  in  the  Head  Start  service 
area  including  types  of  disabilities  and 
their  severity; 

(2)  The  services  and  resources 
provided  by  other  agencies;  and 

(3)  State  laws  regarding  immimization 
of  preschool  children.  Grantees  must 
observe  applicable  State  laws  which 
usually  require  that  children  entering 
State  preschool  programs  complete 
immunizations  prior  to  or  within  thirty 
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days  after  entering  to  reduce  the  spread 
of  communicable  diseases. 

(f)  The  recruitment  effort  of  a  Head 
Start  grantee  must  include  recruiting 
children  who  have  severe  disabilities, 
including  children  who  have  been 
previously  identified  as  having 
disabilities. 

Subpart  D— Heatth  Sarvicet 
Performance  Standards 

§1306.6    AMMsmwit  of  chlldrwi. 

(a)  The  disabilities  coordinator  must 
be  involved  with  other  program  staff 
throughout  the  full  process  of 
assessment  of  children,  which  has  three 
steps: 

(1)  All  children  enrolled  in  Head  Start 
are  screened  as  the  first  step  in  the 
assessment  process; 

(2)  Staff  also  carry  out  on-going 
developmental  assessment  for  all 
enrolled  children  throughout  the  year  to 
determine  progress  and  to  plan  program 
activities; 

(3)  Only  those  children  who  need 
further  specialized  assessment  to 
determine  whether  they  have  a 
disabiUty  and  may  require  special 
education  and  related  services  proceed 
to  the  next  step,  evaluation.  The 
disabilities  coordinator  has  primary 
responsibility  for  this  third  step, 
evaluation,  only. 

(b)  Screening,  the  first  step  in  the 
assessment  process,  consists  of 
standardized  health  screening  and 
developmental  screening  which 
includes  speech,  hearing  and  vision.  It 
is  a  brief  process,  which  can  be 
repeated,  and  is  never  used  to  determine 
that  a  child  has  a  disability.  It  only 
indicates  that  a  child  may  need  further 
evaluation  to  determine  whether  the 
child  has  a  disability.  Rescreening  must 
be  provided  as  needed. 

(1)  Effective  with  the  beginning  of  the 
1993-94  program  year,  grantees  must 
provide  for  the  health  and 
developmental  screening  of  all  Head 
Start  children  by  45  calendar  days  after 
the  start  of  program  services  in  the  fall, 
or  for  children  who  enroll  after  program 
services  have  begim  by  45  calendar  days 
after  the  child  enters  the  program.  This 
does  not  preclude  starting  screening  in 
the  spring  before  program  services  begin 
in  the  fall. 

(2)  Grantees  must  make  concerted 
efforts  to  reach  and  include  the  most  in 
need  and  hardest  to  reach  in  the 
screening  effort,  providing  assistance 
but  urging  parents  to  complete 
screening  before  the  start  of  the  program 
year. 

(3)  Developmental  screening  is  a  brief 
check  to  identify  children  who  need 
further  evaluation  to  determine  whether 


they  may  have  disabilities.  It  provides 
information  in  three  major 
developmental  areas:  visual/motor, 
language  and  cognition,  and  gross 
motor/body  awareness  for  use  along 
with  observation  data,  parent  reports 
and  home  visit  information.  When 
appropriate  standardized  developmental 
screening  instruments  exist,  they  must 
be  used.  The  disabilities  coordinator 
must  coordinate  with  the  health 
coordinator  and  staff  who  have  the 
responsibility  for  implementing  health 
screening  and  with  the  education  staff 
who  have  the  responsibility  for 
implementing  developmental  screening. 

(c)  Staff  must  inform  parents  of  the 
types  and  purposes  of  the  screening 
well  in  advance  of  the  screening,  the 
results  of  these  screenings  and  the 
purposes  and  results  of  any  subsequent 
evaluations. 

(d)  Developmental  assessment,  the 
second  step,  is  the  collection  of 
information  on  each  child's  functioning 
in  these  areas:  gross  and  fine  motor 
skills,  perceptual  discrimination, 
cognition,  attention  skills,  self-help, 
social  and  receptive  skills  and 
expressive  language.  The  disabilities 
coordinator  must  coordinate  with  the 
education  coordinator  in  the  on-going 
assessment  of  each  Head  Start  child's 
functioning  in  all  developmental  areas 
by  including  this  developmental 
information  in  later  diagnostic  and 
program  planning  activities  for  children 
with  disabilities. 

(e)  The  disabilities  coordinator  must 
arrange  for  further,  formal,  evaluation  of 
a  child  who  has  been  identified  as 
possibly  having  a  disability,  the  third 
step.  (1)  The  disabilities  coordinator 
must  refer  a  child  to  the  LEA  for 
evaluation  as  soon  as  the  need  is 
evident,  starting  as  early  as  the  child's 
third  birthday. 

(2)  If  the  LEA  does  not  evaluate  the 
child.  Head  Start  is  responsible  for 
arranging  or  providing  for  an  evaluation, 
using  its  ovtm  resources  and  accessing 
others.  In  this  case,  the  evaluation  must 
meet  the  following  requirements: 

(i)  Testing  and  evaluation  procedures 
must  be  selected  and  administered  so  as 
not  to  be  racially  or  culturally 
discriminatory,  administered  in  the 
child's  native  language  or  mode  of 
communication,  unless  it  clearly  is  not 
feasible  to  do  so. 

(ii)  Testing  and  evaluation  procedures 
must  be  administered  by  trained  (State 
certified  or  licensed)  personnel. 

(iii)  No  single  procedure  may  be  the 
sole  criterion  for  determining  an 
appropriate  educational  program  for  a 
child. 

(iv)  The  evaluation  must  be  made  by 
a  multidisciplinary  team  or  group  of 


persons  including  at  least  one  teacher  or 
specialist  with  knowledge  in  the  area  of 
suspected  disability. 

(v)  Evaluators  must  use  only 
assessment  materials  which  have  been 
validated  for  the  specific  purpose  for 
which  they  are  used. 

(vi)  Tests  used  with  children  with 
impaired  sensory,  manual  or 
communication  skills  must  be 
administered  so  that  they  reflect  the 
children's  aptitudes  and  achievement 
levels  and  not  just  the  disabiUties. 

(vii)  Tests  and  materials  must  assess 
all  areas  related  to  the  suspected 
disability. 

(viii)  In  the  case  of  a  child  whose 
primary  disability  appears  to  be  a 
speech  or  language  impairment,  the 
team  must  assure  that  enough  tests  are 
used  to  determine  that  the  impairment 
is  not  a  symptom  of  another  disability 
and  a  speech  or  language  pathologist 
should  be  involved  in  the  evaluation. 

(3)  Parental  consent  in  writing  must 
be  obtained  before  a  child  can  have  an 
initial  evaluation  to  determine  whether 
the  child  has  a  disability. 

(4)  Confidentiality  must  be 
maintained  in  accordance  with  grantee 
and  State  requirements.  Parents  must  be 
given  the  opportunity  to  review  their 
child's  records  in  a  timely  manner  and 
they  must  be  notified  and  give 
permission  if  additional  evaluations  are 
proposed.  Grantees  must  explain  the 
purpose  and  results  of  the  evaluation 
and  make  concerted  efforts  to  help  the 
parents  understand  them. 

(5)  The  multidisciplinary  team 
provides  the  results  of  the  evaluation, 
and  its  professional  opinion  that  the 
child  doe.s  or  does  not  need  special 
education  and  related  services,  to  the 
disabilities  coordinator.  If  it  is  their 
professional  opinion  that  a  child  has  a 
disability,  the  team  is  to  state  which  of 
the  eligibility  criteria  applies  and 
provide  recommendations  for 
programming,  along  with  their  findings. 
Only  children  whom  the  evaluation 
team  determines  need  special  education 
and  related  services  may  be  counted  as 
children  with  disabilities. 

S  1306.7    Eligibility  crtteria:  Health 
impeimtent 

(a)  A  child  is  classified  as  health 
impaired  who  has  limited  strength, 
vitality  or  alertness  due  to  a  chronic  or 
acute  health  problem  which  adversely 
affects  learning. 

(b)  The  healtn  impairment 
classification  may  include,  but  is  not 
limited  to,  cancer,  some  neurological 
disorders,  rheumatic  fever,  severe 
asthma,  uncontrolled  seizure  disorders, 
heart  conditions,  lead  poisoning, 
diabetes,  AIDS,  blood  disorders. 
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including  bemophilia,  sickle  cell 
anemia,  cystic  fibrosis,  heart  disease 
and  attention  deficit  disorder. 

(c)  This  category  includes  medically 
fra^le  children  such  as  ventilator 
dependent  children  who  are  in  need  of 
special  education  and  related  services. 

(d)  A  child  may  be  classified  as 
having  an  ^tention  deficit  disorder 
under  this  category  who  has  chronic 
and  pervasive  developmentally 
inappropriate  inattention,  hyperactivity, 
or  impulsivity.  To  be  considered  a 
disorder,  this  behavior  must  afilact  the 
child's  functioning  severely.  To  avoid 
overuse  of  this  category,  grantees  are 
cautiooed  to  assure  that  only  the 
enrolled  children  who  most  sevwely 
manifest  this  behavior  must  be 
classified  in  this  category. 

(1)  The  condition  must  severely  affect 
the  performance  of  a  child  who  is  trying 
to  carry  out  a  developmmtally 
appropriate  activity  that  requires 
orienting,  focusing,  ot  maintaining 
attentioo  during  classroom  instructions 
and  activities,  planning  and  completing 
activities,  following  simple  directions, 
organizing  materials  for  play  or  other 
activities,  or  participating  in  group 
activities.  It  also  may  be  manifested  in 
overactivity  or  impulsive  acts  which 
appear  to  be  or  are  interpreted  as 
physical  agression.  The  disorder  must 
manifest  itself  in  at  least  two  different 
settings,  one  of  which  must  be  the  Head 
Start  proeram  site. 

(2)  Children  must  not  be  classified  as 
having  attention  deficit  disorders  based 
on: 

(i)  Temporary  problems  in  attention 
due  to  events  such  as  a  divorce,  death 
of  a  family  member  or  post-traumatic 
stress  reactions  to  events  such  as  sexual 
abuse  or  violence  in  the  neighborhood: 

(ii)  Problems  in  attention  which  occur 
suddenly  and  acutely  with  psychiatric 
disorders  such  as  depression,  anxiety 
and  schizophrenia; 

(iii)  Behaviors  which  may  be  caused 
by  frustration  stemming  from 
inappropriate  programming  beyond  the 
child's  ability  level  or  by 
developmentally  inappropriate 
demands  for  long  periods  of  inactive, 
passive  activity; 

(iv)  Intentional  noncompliance  or 
oppositian  to  reasonable  requests  that 
are  typical  of  good  preschool  programs; 
or 

(v)  Inattention  due  to  cultural  or 
language  differences. 

(3)  An  attention  deficit  disorder  must 
have  had  its  onset  in  early  childhood 
and  have  persisted  through  the  course  of 
child  developmeot  when  children 
normally  laature  and  become  able  to 
operate  in  a  socialized  preschool 
environment  Because  many  children 


younger  than  four  have  difficulty 
orienting,  maintaining  and  focussing 
attention  and  are  hi^y  active,  when 
Head  Start  is  responsible  fw  the 
evaluation,  attention  deficit  disorder 
applies  to  four  and  five  year  old 
children  in  Head  Start  but  not  to  three 
year  olds. 

(4)  Assessment  procedures  must 
include  teacher  reports  which  dociunent 
the  frequeocy  and  nature  of  indications 
of  possil^e  attention  deficit  disorders 
and  describe  the  specific  situations  and 
erents  occurring  just  before  the 
problems  manifested  themselves. 
Reports  must  indicate  how  the  child's 
functioning  was  impaired  and  must  be 
confirmed  by  indepoident  information 
from  a  secMid  obswver. 

f  1308.8    EHgibHHy  crKwia:  EmolionaV 
behavtonri  disortlars. 

(a)  An  emotional/behavioral  discmler 
is  a  condition  in  which  a  child's 
behavioral  or  emotional  responses  are  so 
different  from  those  of  the  generally 
accepted,  age-appropriate  norms  of 
children  with  the  same  ethnic  or 
cultural  background  as  to  result  in 
significant  impairment  in  social 
relationships,  self-care,  educational 
progress  or  classroom  behavior.  A  child 
is  classified  as  having  an  emotional/ 
behavioral  disorder  who  exhibits  one  or 
more  of  the  following  diaracteristics 
with  such  frequency,  intensity,  or 
duration  as  to  require  intervention: 

(1)  Seriously  delayed  social 
development  including  an  inability  to 
build  or  maintain  satisfactory  (age 
appropriate)  interpersonal  relationships 
with  peers  or  adults  (e.g;,  avoids  playing 
with  peers); 

(2)  Inappropriate  behavior  (e.g., 
dangerously  aggressive  towards  others, 
self-destructive,  severely  withdrawn, 
non-communicative); 

(3)  A  general  pervasive  mood  of 
unhappiness  or  depression,  or  evid«ice 
of  excessive  anxiety  or  fears  (e.g., 
frequent  crying  episodes,  constant  need 
for  reassurance);  or 

(4)  Has  a  professional  dia^osis  of 
serious  enrational  disturbance. 

(b)  The  eligibility  decision  must  be 
based  on  multiple  sources  of  data, 
including  assessment  of  the  child's 
behavior  or  emotional  functioning  in 
multiple  settings. 

(c)  'The  evaluation  process  must 
include  a  review  of  the  child's  regular 
Head  Start  physical  examination  to 
eiiHiinate  the  possibility  of  misdiagnosis 
due  to  an  underlying  physical 
condition. 

S  1306.9    ERgiblity  crltwia:  SpMch  or 
language  hnpainnents. 

(a)  A  speech  or  language  impairment 
means  a  comeaunication  disonier  such 


as  stuttering,  impaired  articulation,  a 
language  impainnant,  or  a  voice 
impairment,  which  adversely  affects  a 
child's  learning. 

(b)  A  child  is  classified  as  having  a 
speecii  or  language  impairment  whose 
speech  is  uninteUigible  much  of  the 
time,  or  who  has  been  professionally 
diagnosed  as  having  speech 
impairments  which  require  intervention 
or  who  is  professionally  diagnosed  as 
having  a  delay  in  development  in  his  or 
her  primary  language  which  requires 
intervention. 

(c)  A  language  disorder  may  be 
receptive  or  expressive.  A  language 
disorder  may  be  characterized  by 
difficulty  in  understanding  and 
producing  language,  including  word 
meanings  (semantics),  the  components 
of  words  (morphology),  the  components 
of  sentences  (syntax),  or  the  conventions 
of  conversation  (pragmatics). 

(d)  A  speech  disorder  occura  in  the 
production  of  speech  sounds 
(articulation),  the  loudness,  pitch  or 
quality  of  voice  (voicing),  or  the  rhythm 
of  speech  (fluency). 

(e)  A  child  should  not  be  classified  as 
having  a  speech  or  language  impairment 
whose  speech  or  language  differences 
may  be  attributed  to: 

(1)  Cultural,  ethnic,  bilingual,  or 
dialectical  differences  or  being  non- 
Engli^  speaking;  or 

(2)  Disorders  of  a  temporary  nature 
due  to  conditions  such  as  a  dental 
problem;  or 

(3)  Delays  in  developing  the  ability  to 
articulate  only  the  most  difficult 
consonants  or  blends  of  soimds  within 
the  broad  general  range  for  the  child's 


f  1308.10    Eligibinty  criteria:  Mental 
retardation. 

(a)  A  diild  is  classified  as  mentally 
retarded  who  exhibits  significantly  sub- 
average  intellectual  functioning  and 
exhibits  deficits  in  adaptive  behavior 
which  adversely  affect  learning. 
Adaptive  behavior  refers  to  age- 
appropriate  coping  with  the  demands  of 
the  environment  through  independent 
skills  in  self-care,  commimication  and 
play. 

(b)  Measurement  of  adaptive  behavior 
must  reflect  objective  documentation 
through  the  use  of  an  estabUshed  scale 
and  appropriate  behavioral/anecdotal 
records.  An  assessment  of  the  child's 
functioning  must  also  be  made  in 
settings  outside  the  classroom. 

(c)  Vahd  and  relive  instruments 
appropriate  to  the  age  range  must  be 
used.  If  they  do  not  exist  for  the 
language  and  cultural  group  to  which 
the  child  belongs,  observation  and 
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professional  judgement  are  to  be  used 
instead. 

(d)  Extermination  that  a  child  is 
mentally  retarded  is  never  to  be  made 
on  the  basis  of  any  one  test  alone. 

S  1308.11    Eligibility  critmria:  Hearing 
impairment  including  daafnaaa. 

(a)  A  child  is  classified  as  deaf  if  a 
hearing  impairment  exists  which  is  so 
severe  that  the  child  is  impaired  in 
processing  linguistic  information 
through  hearing,  with  or  without 
amplification,  and  learning  is  affected. 
A  child  is  classified  as  hard  of  hearing 
who  has  a  permanent  or  fluctuating 
hearing  impairment  which  adversely 
affects  learning;  or 

(b)  Meets  the  legal  criteria  for  being 
hard  of  hearing  established  by  the  State 
of  residence;  or 

(c)  Experiences  recurrent  temporary 
or  fluctuating  hearing  loss  caused  by 
otitis  media,  allergies,  or  eardrum 
perforations  and  other  outer  or  middle 
ear  anomalies  over  a  period  of  three 
months  or  more.  Problems  associated 
with  temporary  or  fluctuating  hearing 
loss  can  include  impaired  listening 
skills,  delayed  language  development, 
and  articulation  problems.  Children 
meeting  these  criteria  must  be  referred 
for  medical  care,  have  their  hearing 
checked  frequently,  and  receive  speech, 
language  or  hearing  services  as 
indicated  by  the  lEPs.  As  soon  as  special 
services  are  no  longer  needed,  these 
children  must  no  longer  be  classified  as 
having  a  disability. 

1 1308.12    Eligibility  criteria:  Orttiopedic 
impairment 

(a)  A  child  is  classified  as  having  an 
orthopedic  impairment  if  the  condition 
is  severe  enough  to  adversely  affect  a 
child's  learning.  An  orthopedic 
impairment  involves  muscles,  bones,  or 
joints  and  is  characterized  by  impaired 
ability  to  maneuver  in  educational  or 
non-educational  settings,  to  perform 
fine  or  gross  motor  activities,  or  to 
perform  self-help  skills  and  by 
adversely  affected  educational 
performance. 

(b)  An  orthopedic  impairment 
includes,  but  is  not  limited  to,  spina 
bifida,  cerebral  palsy,  loss  of  or 
deformed  limbs,  contractures  caused  by 
bums,  arthritis,  or  muscular  dystrophy. 

§1308.13    Eligibility  critwia:  Vlaual 
impainTMnt  including  bllndnesa. 

(a)  A  child  is  classified  as  visually 
impaired  when  visual  impairment,  with 
correction,  adversely  affects  a  child's 
learning.  The  term  includes  both  blind 
and  pariially  seeing  children.  A  child  is 
visually  impaired  if: 


(1)  The  vision  loss  meets  the 
definition  of  legal  blindness  in  the  State 
of  residence;  or 

(2)  Central  acuity  does  not  exceed  20/ 
200  in  the  better  eye  with  corrective 
lenses,  or  visual  acuity  is  greater  than 
20/200,  but  is  accompanied  by  a 
limitation  in  the  field  of  vision  such  that 
the  widest  diameter  of  the  visual  field 
subtends  an  angle  no  greater  than  20 
degrees. 

(d)  a  child  is  classified  as  having  a 
visual  impairment  if  central  acuity  with 
corrective  lenses  is  between  20/70  and 
20/200  in  either  eye,  or  if  visual  acuity 
is  undetermined,  but  there  is 
demonstrated  loss  of  visual  function 
that  adversely  affects  the  learning 
process,  including  faulty  muscular 
action,  limited  field  of  vision,  cataracts, 
etc. 

S  1308.14    Eligibility  crHeria:  Learning 
disabilitie*. 

(a)  A  child  is  classified  as  having  a 
learning  disability  who  has  a  disorder  in 
one  or  more  of  the  basic  psychological 
processes  involved  in  understanding  or 
in  using  language,  spoken  or  written, 
which  may  manifest  itself  in  imperfect 
ability  to  listen,  think,  speak  or,  for 
preschool  age  children,  acquire  the 
precursor  sldlls  for  reading,  writing, 
speUing  or  doing  mathematical 
calculations.  The  term  includes  such 
conditions  as  perceptual  disabihties, 
brain  injury,  and  aphasia. 

(b)  An  evaluation  team  may 
recommend  that  a  child  be  classified  as 
having  a  learning  disability  if: 

(1)  The  child  does  not  achieve 
commensurate  with  his  or  her  age  and 
ability  levels  in  one  or  more  of  the  areas 
listed  in  (a)  above  when  provided  with 
appropriate  learning  experiences  for  the 
age  and  ability;  or 

(2)  The  child  has  a  severe  discrepancy 
between  achievement  of  developmental 
milestones  and  intellectual  ability  in 
one  or  more  of  these  areas:  oral 
expression,  listening  comprehension, 
pre-reading,  pre-writing  and  pre- 
mathematics;  or 

(3)  The  child  shows  deficits  in  such 
abilities  as  memory,  perceptual  and 
perceptual-motor  skills,  thinking, 
language  and  non-verbal  activities 
which  are  not  due  to  visual,  motor, 
hearing  or  emotional  disabihties,  mental 
retardation,  cultiual  or  language  factors, 
or  lack  of  experiences  whidi  would 
help  develop  these  skills. 

(c)  This  definition  for  learning 
disabilities  applies  to  four  and  five  year 
old  children  in  Head  Start.  It  may  be 
used  at  a  program's  discretion  for 
children  younger  than  four  or  when  a 
three  year  old  child  is  referred  with  a 
professional  diagnosis  of  learning 


disabiUty.  But  because  of  the  difficulty 
of  diagnosing  learning  disabilities  for 
three  year  olds,  when  Head  Start  is 
responsible  for  the  evaluation  it  is  not 
a  requirement  to  use  this  category  for 
three  year  olds. 

11308.15    Eligibility  crHaria:  Autiam. 

A  child  is  classified  as  having  autism 
when  the  child  has  a  developmental 
disability  that  significantly  affects 
verbal  and  non-verbal  communication 
and  social  interaction,  that  is  generally 
evident  before  age  three  and  that 
adversely  affects  educational 
performance. 

S  1308.16    Eligibility  criteria:  Traumatic 
tnain  injury. 

A  child  is  classified  as  having 
traumatic  brain  injury  whose  brain 
injiuies  are  caused  by  an  external 
physical  force,  or  by  an  internal 
occurrence  such  as  stroke  or  aneurysm, 
with  resulting  impairments  that 
adversely  affect  educational 
performance.  The  term  includes 
children  with  open  or  closed  head 
injuries,  but  does  not  include  children 
with  brain  injuries  that  are  congenital  or 
degenerative  or  caused  by  birth  trauma. 

11308.17    Eligibility  criteria:  Other 
impairments. 

(a)  The  purposes  of  this  classification. 
"Other  impairments,"  are: 

(1)  To  further  coordination  with  LEAs 
and  reduce  problems  of  recordkeeping; 

(2)  To  assist  parents  in  making  the 
transition  from  Head  Start  to  other 
placements;  and 

(3)  To  assure  that  no  child  enrolled  in 
Head  Start  is  denied  services  which 
would  be  available  to  other  preschool 
children  who  are  considered  to  have 
disabilities  in  their  State. 

(b)  If  the  State  Education  Agency 
ehgibility  criteria  for  preschool  children 
include  an  additional  category  which  is 
appropriate  for  a  Head  Start  child, 
children  meeting  the  criteria  for  that 
category  must  receive  services  as 
children  with  disabihties  in  Head  Start 
programs.  Examples  are  "preschool 
disabled,"  "in  need  of  special 
education,"  "educationally 
handicapped,"  and  "non-categorically 
handicapped." 

(c)  Children  ages  three  to  five, 
inclusive,  who  are  experiencing 
developmental  delays,  as  defined  by 
their  State  and  as  measured  by 
appropriate  diagnostic  instruments  and 
procedures,  in  one  or  more  of  the 
following  areas:  physical  development, 
cognitive  development,  communication 
development,  social  or  emotional 
development,  or  adaptive  development, 
and  who  by  reason  thereof  need  special 
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education  and  related  services  may 
receive  swvices  as  children  with 
disabilities  in  Head  Start  programs. 

(d)  Children  who  are  classified  as 
deaf-blind,  wrhose  concomitant  hearing 
and  visual  impairments  cause  such 
severe  communication  and  other 
developmental  problems  that  they 
cannot  be  accommodated  in  special 
education  programs  solely  for  deaf  or 
blind  children  are  eligible  for  services 
under  this  category. 

(e)  Children  classified  as  having 
multiple  disabilities  whose  concomitant 
impairments  (such  as  mental  reteirdation 
and  blindness),  in  combination,  cause 
such  severe  educational  problems  that 
they  cannot  be  accommodated  in  special 
education  programs  solely  for  one  of  the 
impairments  are  eligible  for  services 
under  this  category.  The  term  does  not 
include  deaf-blind  children,  for 
recordl:«epiag  purposes. 

§1308.18    DisabHittes/health  services 
coordination. 

(a)  The  grantee  must  ensure  that  the 
disabilities  coordinator  and  the  health 
coordinator  work  closely  together  in  the 
assessment  process  and  follow  up  to 
assure  that  the  special  needs  of  each 
child  with  disabilities  are  met. 

(b)  The  grartee  must  ensure 
coordination  between  the  disabilities 
coordinator  and  the  staff  person 
responsible  for  the  mental  health 
component  to  help  teachers  identify 
children  who  show  signs  of  problems 
such  as  possible  serious  depression, 
withdrawal,  anxiety  or  abuse. 

(c)  Each  Head  Start  director  or 
desi^ee  must  supervise  the 
administration  of  all  medications, 
including  prescription  and  over-the- 
counter  drugs,  to  children  with 
disabilities  in  accordance  with  State 
requirenients. 

(d)  The  health  coordinator  under  the 
supervision  of  the  Head  Start  director  or 
designee  must: 

(1)  Obtain  the  doctor's  instructions 
and  parental  consent  before  any 
medication  is  administered. 

(2)  Maintain  an  individual  record  of 
all  medications  dispensed  and  review 
the  record  regularly  with  the  child's 
parents. 

(3)  ReccMd  changes  in  a  child's 
behavior  which  have  impHcations  for 
drug  dosage  or  type  and  share  this 
information  with  the  staff,  parents  and 
the  physician. 

(4)  Assure  that  all  medications, 
including  those  required  by  staff  and 
volunteers,  are  adequately  labeled, 
stored  under  lock  and  key  and  out  of 
reach  of  children,  and  refrigerated,  if 
necessary. 


Subpart  E— Education  Sarvicas 
Pafloi  inanca  Standards 

|130a.1»    Oaveloping  IndlvidtMltzwl 
education  pvegrwna  (i£Pt) 

(a)  When  Head  Start  provides  for  the 
evaluation,  the  multidisciplinary 
evaluation  team  makes  the 
determination  whether  the  child  meets 
the  Head  Start  eligibility  criteria.  The 
multidisciplinary  evaluation  team  must 
assure  that  the  evaluation  findings  and 
recommendations,  as  well  as 
information  from  developmental 
assessment,  observations  and  parent 
reports,  are  considered  in  making  the 
determination  whether  the  child  meets 
Head  Start  eligibility  criteria. 

(b)  Every  child  receiving  services  in 
Head  Start  who  has  been  evaluated  and 
foimd  to  have  a  disability  and  in  need 
of  special  education  must  have  an  lEP 
before  special  education  and  related 
services  are  provided  to  ensure  that 
comprehensive  information  is  used  to 
develop  the  child's  program. 

(c)  When  the  LEA  develops  the  lEP, 
a  representative  from  Head  Start  must 
attempt  to  participate  in  the  lEP  meeting 
and  placement  decision  for  any  child 
meeting  Head  Start  eligibiHty 
requirements. 

(d)  If  Head  Start  develops  the  lEP.  the 
lEP  must  take  into  account  the  child's 
unique  needs,  strengths,  developmental 
potential  and  the  family  strengths  and 
circumstances  as  well  as  the  child's 
disabilities. 

(e)  The  lEP  must  include: 

(1)  A  statement  of  the  child's  present 
level  of  fuiK:tioning  in  the  social- 
emotional,  motor,  communication,  self- 
help,  and  cognitive  areas  of 
development,  and  the  identification  of 
needs  in  those  areas  requiring  specific 
programming. 

(2)  A  statement  of  annual  goals, 
including  short  term  objectives  for 
meeting  these  goals. 

(3)  A  statement  of  services  to  be 
provided  by  each  Head  Start  component 
that  are  in  addition  to  those  services 
provided  for  all  Head  Start  children, 
including  transition  services. 

(4)  A  statement  of  the  specific  special 
education  services  to  be  provided  to  the 
child  and  those  related  services 
necessary  for  the  child  to  participate  in 
a  Head  Start  program.  This  includes 
services  provided  by  Head  Start  and 
services  provided  by  other  agencies  and 
non-Head  Start  professionals. 

(5)  The  identification  of  the  personnel 
responsible  for  the  planning  and 
supervision  of  services  and  for  the 
delivery  of  services. 

(6)  The  projected  dates  for  initiation 
of  services  and  the  anticipated  duration 
of  services. 


(7)  A  statement  of  objective  criteria 
and  evaluation  procedures  for 
determining  et  least  annually  whether 
the  short-term  objectives  are  being 
achieved  or  need  to  be  revised. 

(8]  Family  goals  and  objectives  related 
to  the  child's  disabilities  when  they  are 
essential  to  the  child's  progress. 

(f)  When  Head  Start  develops  the  lEP. 
the  team  must  include: 

(1)  The  Head  Start  disabilities 
coordinator  or  a  representative  who  is 
qualified  to  provide  or  supervise  the 
provision  of  special  education  services; 

(2)  The  child's  teacher  or  home 
visitor; 

(3)  One  or  both  of  the  child's  parents 
or  guardians;  and 

(4)  At  least  one  of  the  professional 
members  of  the  multidisciplinary  team 
which  evaluated  the  child. 

(g)  An  LEA  representative  must  be 
invited  in  writing  if  Head  Start  is 
initiating  the  request  for  a  meeting. 

(h)  The  grantee  may  also  invite  other 
individuals  at  the  request  of  the  parents 
and  other  individuals  at  the  discretion 
of  the  Head  Start  program,  including 
those  component  staff  particularly 
involved  due  to  the  natiu'e  of  the  child's 
disability. 

(i)  A  meeting  must  be  held  at  a  time 
convenient  for  the  parents  and  staff  to 
develop  the  lEP  within  30  calendar  days 
of  a  determination  that  the  child  needs 
special  education  and  related  services. 
Services  must  begin  as  soon  as  possible 
after  the  development  of  the  lEP. 

(i)  Grantees  and  their  delegates  must 
make  vigorous  efforts  to  involve  parents 
in  the  lEP  process.  The  grantee  must: 

(1)  Notify  parents  in  writing  and,  if 
necessary,  also  verbally  or  by  other 
appropriate  means  of  the  purpose, 
attendees,  time  and  location  of  the  lEP 
meeting  far  enough  in  advance  so  that 
there  is  opportunity  for  them  to 
participate; 

(2)  Make  every  effort  to  assure  that  the 
parents  understand  the  purpose  and 
proceedings  and  that  they  are 
encouraged  to  provide  information 
about  their  child  and  their  desires  for 
the  child's  program; 

(3)  Provide  interpreters,  if  needed, 
and  offer  the  parents  a  copy  of  the  lEP 
in  the  parents'  language  of 
understanding  after  it  has  been  signed; 

(4)  Hold  the  meeting  without  the 
parents  only  if  neither  parent  can 
attend,  after  repeated  attempts  to 
establish  a  date  or  facilitate  their 
participation.  In  that  case,  document  its 
efforts  to  secure  the  parents' 
participation,  throng  records  of  phone 
calls,  letters  in  the  parents'  native 
language  or  visits  to  parents'  homes  or 
places  of  work,  along  with  any 
responses  or  results;  and  arrange  an 
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opportunity  to  meet  vrith  the  parents  to 
review  the  results  of  the  meeting  and 
secure  their  input  and  signature. 

(1)  Grantees  must  initiate  the 
implementation  of  the  lEP  as  soon  as 
possible  after  the  lEP  meeting  by 
modiMng  the  child's  program  in 
accordance  with  the  I£P  and  arrai^ing 
for  the  provision  of  related  services.  If 
a  child  enters  Head  Start  with  an  lEP 
completed  within  two  m(»ths  prior  to 
entry,  services  must  begin  within  the 
first  two  weeks  of  program  attendance. 

Subpart  F— Nutrition  Partornwnca 
Standards 

11306^    NutrWoo  eervlcee. 

(a)  The  disabilities  coordinator  must 
work  with  staff  to  ensure  that  provisions 
to  meet  special  needs  are  incorporated 
into  the  nutrition  program. 

(b)  Appropriate  professionals,  such  as 
physical  therapists,  speech  therapists, 
occupational  therapists,  nutritionists  or 
dietitians  must  be  consulted  on  ways  to 
assist  Head  Start  staff  and  parents  of 
children  with  severe  disabilities  with 
problems  of  chewing,  swallowing  and 
feeding  themselves. 

(c)  Tne  plan  for  services  for  children 
with  disabilities  must  include  activities 
to  help  children  with  disabilities 
participate  in  meal  and  snack  times 
wiih  classmates. 

(d)  The  plan  for  services  for  children 
with  disabilities  must  address 
prevention  of  disabiUties  with  a 
nutrition  basis. 

Subpart  G — Psrant  Invohfamant 
Partormanca  Standarda 

§1308^21    Parent  participation  and 
transition  d  chiMran  Into  Head  Start  and 
from  Head  Start  to  putiMc  school. 

(a)  In  addition  to  the  many  references 
to  working  with  parents  throughout 
these  standards,  the  staff  must  carry  out 
the  following  tasks: 

(1)  Support  parents  of  children  with 
disabilities  entering  from  infant/toddler 
programs. 

(2)  Provide  information  to  parents  on 
how  to  foster  the  development  of  their 
child  with  disabilities. 

(3)  Provide  opportunities  for  parents 
to  observe  large  group,  small  group  and 
individual  activities  describe  in  their 
child's  lEP. 

(4)  Provide  follow-up  assistance  and 
activities  to  reinforce  program  activities 
at  home. 

(5)  Refer  parents  to  groups  of  parents 
of  children  with  similar  disabilities  who 
can  provide  helpful  peer  support. 

(6)  Inform  parents  of  their  ri^its 
under  IDEA. 

(7)  Inform  parents  of  resources  which 
may  be  available  to  them  from  the 


Supplemental  Security  Income  (SSI) 
Program,  the  Early  and  Periodic 
Screening,  Diagnosis  and  Treatment 
(EPSDT)  Program  and  odiersoim^s  and 
assist  them  with  initial  ^forts  to  aocesa 
sxich  resources. 

(8)  Identify  needs  (caused  by  the 
disabiUty)  of  siblings  and  other  family 
members. 

(9)  Provide  information  in  order  to 
prevent  disabilities  among  younger 
siblings. 

(10)  build  parent  confidence,  skill  and 
knowledge  in  accessing  resources  and 
advocating  to  meet  the  special  needs  of 
their  children. 

(b)  Grantees  must  plan  to  assist 
parents  in  the  transition  of  children 
from  Head  Start  to  public  school  or 
other  placement,  beginning  early  in  the 
program  year. 

(c)  Head  Start  grantees,  in  cooperation 
with  the  child's  parents,  must  notify  the 
school  of  the  child's  planned  enrollment 
prior  to  the  date  of  enrollment. 

Appendix  to  Part  130»— Haad  Start 
Program  Partormanca  Standarda  on 
Servicaa  to  Chiklran  with  DiaabiUUaa 

This  appendix  sets  forth  guidance  for  the 
implementation  of  the  requirements  in  part 
1308.  This  guidance  provides  explanatory 
material  and  includes  recommendations  and 
suggestions  for  meeting  the  requirements. 
This  guidance  is  not  binding  on  Head  Start 
grantees  or  delegate  agencies.  It  jHOvides 
assistance  and  possible  strategies  which  a 
grantee  may  wish  to  consider.  In  instances 
where  a  permissible  course  of  action  is 
provided,  the  grantee  or  delegate  agency  may 
rely  upon  this  guidance  or  may  take  anotlier 
course  of  action  that  meets  the  applicable 
requirement  This  programmatic  guidance  is 
included  as  an  aid  to  grantees  because  of  the 
complexity  of  providing  special  services  to 
meet  ttie  needs  of  children  with  various 
disabilities. 

Section  1308.4  Purpose  and  scope  of 
disabilities  service  plan 

Guidance  for  Paragraph  (a) 

In  order  to  develop  an  effective  disabilities 
service  plan  the  responsible  staff  members 
need  to  understand  the  context  in  which  a 
grantee  operates.  The  Head  Start  program  has 
operated  under  a  Congressional  mandate, 
since  1972,  to  make  available,  at  a  minimum, 
ten  percent  of  its  enrollment  opportunities  to 
children  with  disabilities.  Head  Start  has 
exceeded  this  mandate  and  serves  children  in 
integrated,  developmentaily  appropriate 
programs.  The  passage  of  the  Individuals 
With  Disabilities  Educatioa  Act,  formerly  the 
Education  of  the  Handicapped  Act,  and  its 
amendments,  affects  Head  Start,  causing  a 
shift  in  the  natiu«  of  Head  Start's 
responsibilities  for  providing  services  for 
children  with  disabilities  relative  to  ttia 
responsibilities  of  State  Education  Agencies 
(SEA)  and  Local  Education  Agencies  (LEA). 

Grantees  need  to  be  aware  that  under  the 
IDEA  the  Stete  Educatioa  Agency  has  the 


ratpoosttjUity  far  Mmiring  the  avaiUilllty  of 
a  firee  appropriate  public  education  far  aU 
childran  with  disabilities  within  the  taprfly 
required  age  range  in  the  State.  This 
responsibility  includes  general  supervtsioD  of 
educatfaoal  programs  in  ali  agencia*, 
including  monitoring  and  evaluating  the 
special  education  and  related  services  to 
insure  that  they  meet  State  standards, 
developing  a  comprBhensive  State  plan  for 
sanrloes  for  children  with  disal>ilitlas 
(indtidlng  ■  description  of  InterageDcy 
coardlQatkxi  among  dwse  agencies),  and 
providing  a  Comprehensive  System  for 
Personnel  Development  related  to  training 
needs  of  all  special  education  and  related 
service  personnel  Involved  in  the  education 
of  children  with  disabilitiM  served  by  these 
agencies,  including  Head  Start  programs. 

Each  State  has  in  effect  under  IDEA  a 
pohcy  assuring  all  children  with 
disabilities  beginning  at  least  at  age 
three,  including  those  in  public  or 
private  institutions  or  other  care 
facilities,  the  right  to  a  free  appropriate 
education  and  to  an  evaluation  meeting 
established  procedures.  Head  Start  is 
either 

•  The  agency  through  which  the  Local 
Education  Agency  can  meet  its  obligation  to 
make  a  free  appropriate  public  education 
available  through  a  contract.  State  or  local 
collaborative  agreement,  or  other 
arrangement;  or 

•  The  agency  in  which  the  fomily  chooses 
to  have  the  child  served  rather  than  using 
LEA  services. 

Regardless  of  how  a  child  is  placed  in 
Heed  Start,  the  LEA  is  responsible  for  the 
identification,  evaluation  and  provision  of  a 
free  appropriate  public  education  for  a  child 
found  to  be  in  need  of  special  education  and 
related  services  which  are  mandated  in  the 
State.  The  LEA  is  responsible  for  ensuring 
that  these  services  are  provided,  but  not  for 
providing  them  all.  IDEA  stresses  the  role  of 
multiple  agencies  and  requires  their 
maintenance  of  effort. 

The  Head  Start  responsibility  is  to  make 
available  directly  or  in  cooperation  with 
other  agencies  services  in  the  least  restrictive 
environment  in  accordance  with  an 
individualized  education  program  (FEP)  for  at 
least  ten  percent  of  enrolled  children  who 
meet  the  disabilities  eligibility  criteria.  In 
addition.  Head  Start  continues  to  provide  or 
arrange  for  the  full  range  of  health,  dental, 
nutritional,  developmental,  parent 
involvement  and  social  services  provided  to 
all  enrolled  children.  Head  Start  has  a 
mandate  to  recruit  and  enroll  income-eligible 
children  and  children  with  disabilities  who 
are  most  in  need  of  services  and  to 
coordinate  with  the  L£A  and  other  groups  to 
benefit  children  with  disabilities  and  their 
families.  Serving  children  with  disabilities 
has  strengthened  Head  Start's  ability  to 
individualize  for  all  children.  Head  Start  is 
fully  committed  to  the  maintenance  of  effort 
as  required  for  all  agencies  by  the  IDEA  and 
by  the  Head  Start  Act  (Section  640(a)(2MA)). 
Head  Start  is  committed  to  fiscal  support  to 
assure  that  the  services  which  children  with 
disabilities  need  to  meet  their  special  needs 
will  be  provided  in  full,  either  directly  or  by 
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a  combinatioh  of  Head  Start  funds  and  other 
resources. 

These  Head  Start  regulations  facilitate 
coordination  with  the  IDEA  by  utilizing 
identical  tenns  for  eligibility  criteria  for  the 
most  part.  However,  Head  Start  has  elected 
to  use  the  term  "emotional/behavioral 
disorder"  in  lieu  of  "serious  emotional 
disturbance,"  which  is  used  in  the  IDEA,  in 
resftonse  to  comments  and  concerns  of 
parents  and  professionals.  Children  who 
meet  State-developed  criteria  under  IDEA 
will  be  eligible  for  services  from  Head  Start 
in  that  State. 

In  order  to  organize  activities  and 
resources  to  help  children  with  disabilities 
overcome  or  lessen  their  disabilities  and 
develop  their  potential,  it  is  essential  to 
involve  the  education,  health,  social  services, 
parent  involvement,  mental  health  and 
nutrition  components  of  Head  Start.  Parents, 
staff  and  p>olicy  group  members  should 
discuss  the  various  strategies  for  ensuring 
that  the  disabilities  service  plan  integrates 
needs  and  activities  which  cut  across  the 
Head  Start  component  areas  before  the  plan 
is  completed. 

Advance  planning  and  scheduling  of 
arrangements  with  other  agencies  is  a  key 
factor  in  assuring  timely,  efficient  services. 
Local  level  interagency  agreements  can 
greatly  facilitate  the  difficult  tasks  of  locating 
related  service  providers,  for  example,  and 
joint  community  screening  programs  can 
reduce  delays  and  costs  to  each  of  the 
participating  agencies. 

Guidance  for  Paragraph  (b) 

The  plan  and  the  annual  updates  need  to 
be  specific,  but  not  lengthy.  As  changes  occur 
in  the  community,  the  plan  needs  to  reflect 
the  changes  which  affect  services. 

Guidance  for  Paragraph  (c) 

Grantees  should  ensure  that  the  practices 
they  use  to  provide  special  services  do  not 
result  in  undue  attention  to  a  child  with  a 
disability.  For  example,  providing  names  and 
schedules  of  special  services  for  children 
with  disabilities  in  the  classroom  is  useful  for 
staff  or  volunteers  coming  into  that  classroom 
but  posting  them  would  publicize  the 
disability  of  the  individual  children. 

Guidance  for  Paragraph  (d) 

Staff  should  work  for  the  children's  greater 
independence  by  encouraging  them  to  try 
new  things  and  to  meet  appropriate  goats  by 
small  steps.  Grantees  should  help  children 
with  disabilities  develop  initiative  by 
including  them  in  opportunities  to  explore, 
to  create,  and  to  ask  rather  than  to  answer 
questions.  The  children  need  opportunities 
to  use  a  wide  variety  of  materials  including 
science  tools,  art  media  and  costumes  in 
order  to  develop  skills,  imagination  and 
originality.  They  should  be  included  on  field 
trips,  as  their  experience  may  have  been 
limited,  for  example,  by  an  orthopedic 
impairment. 

)ust  as  a  program  makes  available  pictures 
and  books  showing  children  and  adults  from 
representative  cultural,  ethnic  and 
occupational  groups,  it  should  provide 
pictures  and  books  which  show  children  and 
adults  with  disabilities,  including  those  in 
active  roles 


Staff  should  plan  to  answer  questions 
children  and  adults  may  have  about 
disabilities.  This  promotes  acceptance  of  a 
child  with  disabilities  for  him  or  herself  and 
leads  to  treating  the  child  more  normally. 
Effective  curricula  are  available  at  low  cost 
for  helping  children  and  adults  understand 
disabilities  and  for  improving  attitudes  and 
increasing  knowledge  about  disabilities. 
Information  on  these  and  other  materials  can 
be  obtained  from  resource  access  projects 
contractors,  which  offer  training  and 
technical  assistance  to  Head  Start  programs. 

There  are  a  number  of  useful  guides  for 
including  children  with  disabilities  in 
regular  group  activities  while  providing 
successfril  experiences  for  children  who 
differ  widely  in  developmental  levels  and 
skills.  Some  of  these  describe  activities 
around  a  unit  theme  with  suggestions  for 
activities  suitable  for  children  with  different 
skill  levels.  Staff  need  to  help  some  children 
with  disabilities  move  into  developmentally 
appropriate  play  with  other  children. 

Research  has  shown  the  effectiveness  of 
work  in  small  groups  for  appropriately 
selected  children  with  disabilities.  This  plan 
allows  for  coordinating  efforts  to  meet  the 
needs  of  individual  children  as  listed  in  their 
lEPs  and  can  help  focus  resources  efficiently. 

If  a  deaf  child  who  uses  or  needs  sign 
language  or  another  communication  mode  is 
enrolled,  a  parent,  volunteer  or  aide  who  can 
use  that  mode  of  communication  should  be 
provided  to  help  the  child  benefit  ht)m  the 
program. 

In  order  to  build  the  language  and  speech 
capabilities  of  many  children  with 
disabilities  who  have  communication 
problems,  It  has  been  found  helpful  to  enlist 
aides,  volunteers,  cooks,  bus  drivers  and 
parents,  showing  them  how  to  provide  extra 
repetition  and  model  gradually  more 
advanced  language  as  children  improve  in 
their  ability  to  understand  and  use  language. 
Small  group  activities  for  children  with 
similar  language  development  needs  should 
be  provided  regularly  as  well  as  large  group 
language  and  listening  games  and  individual 
help.  Helping  children  with  intellectual 
delays  or  emotional  problems  or  those  whose 
experiences  have  been  limited  by  other 
disabilities  to  express  their  own  ideas  and  to 
communicate  during  play  and  throughout  the 
daily  activities  is  motivating  and  can 
contribute  greatly  to  their  progress. 

Guidance  for  Paragraph  (e) 

The  Disabilities  Service  Coordinator 
should  possess  a  basic  understanding  of  the 
scope  of  the  Head  Start  effort  and  skills 
adequate  to  manage  the  agency  to  serve 
children  with  disabilities  including 
coordination  with  other  program  components 
and  community  agencies  and  work  with 
parents. 

Guidance  for  Paragraph  (f) 

For  non-verbal  children,  communication 
boards,  computers  and  other  assistive 
technology  devices  may  be  helpful. 
Technical  assistance  providers  have 
information  on  the  Technology  Related 
Assistance  for  Individuals  with  Disabilities 
Act  of  1988,  29  U.S.Q  2201  et  seq.  States  are 
funded  through  this  legislation  to  plan 
Statewide  assistive  technology  services, 


which  should  include  services  for  young 
children.  Pcu^nts  should  be  helped  to 
understand  the  necessity  of  including 
assistive  technology  services  and  devices  in 
their  child's  lEP  in  order  to  obtain  them. 

The  plan  should  include  any  renovation  of 
space  and  focilities  which  may  be  necessary 
to  ensure  the  safety  of  the  children  or 
promote  learning.  For  example,  rugs  or  other 
sound-absorbing  surfaces  make  it  easier  for 
some  children  to  hear  stories  or  conversation. 
Diffierent  surfeces  on  floors  and  play  areas 
affect  some  children's  mobility. 

45  CFR  Part  84,  Nondiscrimination  on  the 
Basis  of  Handicap  in  Programs  and  Activities 
Receiving  or  Benefiting  bom  Federal 
Financial  Assistance  which  implements  the 
Rehabilitation  Act  of  1973  and  the  Americans 
with  Disabilities  Act  require  that  all 
Federally  assisted  programs,  including  Head 
Start,  be  accessible  to  persons  with 
disabilities  including  staff,  parents  and 
children.  This  does  not  mean  that  every 
building  or  part  of  a  building  must  be 
physically  accessible,  but  the  program 
services  as  a  whole  must  be  accessible. 
Structural  changes  to  make  the  program 
services  available  are  required  if  alternatives 
such  as  reassignment  of  classes  or  moving  to 
different  rooms  are  not  possible.  Information 
on  the  accessibility  standards  is  available 
from  RAPs  or  the  U.S.  Department  of  Justice, 
Civil  Rights  Division,  Coordination  and 
Review  Section,  P.O.  Box  66118, 
Washington,  DC  20035-6115. 

Staff  should  ensure  that  children  with 
physical  disabilities  have  chairs  and  other 
pieces  of  furniture  of  the  correct  size  and 
type  for  their  individual  needs  as  they  grow. 
Agencies  such  as  United  Cerebral  Palsy, 
Easter  Seal  Societies  or  SEAs  can  provide 
consultation  on  adapting  or  purchasing  the 
appropriate  furniture.  The  correct  positioning 
of  certain  children  is  essential  and  requires 
expert  advice.  As  the  children  grow,  the 
furniture  and  equipment  should  be  checked 
by  an  exp>ert,  such  as  a  physical  therapist, 
because  the  wrong  fit  can  be  harmful.  Efforts 
should  be  made  to  use  furniture  sized  and 
shaped  to  place  children  at  the  same  level  as 
their  classmates  whenever  possible. 

Guidance  for  Paragraph  (h) 

The  plan  should  specify: 

•  Overall  goals  of  the  disability  effort. 

•  Specific  objectives  and  activities  of  the 
disability  effort. 

•  How  and  when  specific  activities  will  be 
carried  out  and  goals  attained. 

•  Who  will  be  responsible  for  the  conduct 
of  each  element  of  the  plan. 

•  How  individual  activities  will  be 
evaluated. 

The  plan  should  address: 

•  Enrollment  information,  including 
numbers  of  children  and  types  of  disabilities, 
known  and  estimated. 

•  Identification  and  recruitment  of 
children  with  disabilities.  Participation  in 
Child  Find  and  list  of  major  specialized 
agencies  approached. 

•  Screening. 

•  Developmental  Assessment. 

•  Evaluation. 

•  The  multidisciplinary  team  and  its  work. 

•  The  process  for  developing  lEPs. 


•  The  provision  of  urugwan  seivicM  and 
relatad  services. 

•  Program  accessibility. 

•  Recordkeeping  utd  reporting. 

•  Confidentiality  of  information. 

•  Any  special  safety  needs. 

•  Mmiications. 

•  Transportation. 

•  The  process  for  identifying  and  meeting 
training  and  technical  assistence  needs. 

•  Special  parent  involvement  iteeds. 

•  Pkomed  actions  to  increase  the  ability  of 
staff  to  serve  children  with  more  severe 
disabilities  and  the  number  of  children  with 
more  severe  disabilities  served. 

•  Transitioning  of  children  in  and  ool  to 
the  next  program. 

Particular  attention  should  be  given  to 
addressing  ways  to: 

•  Involve  parents  througboat  the  disability 
effort,  and 

•  Work  with  other  agencies  (n  serving 
children  with  disabilities.  It  should  be 
possiWe  for  a  reader  to  visualize  how  and  by 
whom  services  will  be  delivered. 
Coordination  with  other  agencies  should  be 
described,  as  well  as  the  process  for 
developing  local  agreements  with  other 
agencies.  The  RAPs  can  provide  samples  and 
models  for  the  process  of  developing 
agreements  writh  LEAs. 

Guidance  for  Paragraph  (j) 

Children  may  spend  pert  of  the  program 
hours  In  Head  Start  for  a  mainstreaming 
experience  and  part  in  a  specialized  progrd^l 
such  as  an  Easter  Seal  Society  or  a  local 
menial  health  center.  The  amount  of  time 
spent  in  either  program  should  be  flexible, 
according  to  the  needs  of  the  individual 
child.  All  services  to  be  provided,  including 
those  provided  by  collaborating  agencies, 
should  be  described  in  the  lEP.  Staff  of  both 
progiwns  should  observe  each  other's  woii: 
with  the  child  who  is  enrolled  and  maintain 
good  communication. 

Individual  services  such  as  occupational, 
physical  or  speech  therapy,  staff  training, 
transportation,  services  to  families  or 
counseling  may  be  shared  by  Head  Start  and 
other  agencies.  For  example.  Head  Start 
might  provide  equipment  and  transportaticHi 
while  a  development  center  might  provide  a 
facility  and  physical  therapy  for  a  Head  Start 
child.  Some  LEAs  provide  resource  teachers 
while  Head  Start  provides  a  developmentally 
appropriate  program  in  an  integrated  setting. 

Hiring  additional  staff  may  be  necessary  to 
meet  the  needs  of  children  with  severe 
disabilities.  Hiring  an  aide  may  be  Mecessary 
on  a  foil-time,  part-time,  temporar>'  or  as 
needed  basis  to  assist  with  the  increased 
demands  of  a  child  with  a  severe  disability. 
However,  aides  should  not  be  assigned  the 
ma)or  responsibility  for  providing  direct 
services.  Aides  and  volunteers  should  be 
guided  and  supervised  by  the  disabilities 
service  coordinator  or  someone  with  special 
training.  It  is  desirable  to  have  the  services 
of  a  nurse,  physical  tl>erapist  or  licensed 
practical  nurse  available  for  children  with 
severe  health  or  physical  disabilities. 

Volunteers  trained  by  professionals  to 
work  specifically  with  children  with 
disabilities  can  provide  valuable 
individualized  support  For  example,  a 
volunteer  might  be  trained  by  a  pbyiical 


therapist  to  carry  out  specific  follow-up 
activities  with  individual  childreB. 

Guidance  for  Paragraph  Ck) 

State  standards  for  qualificatkiBS  of  staff  to 
provide  special  educatkm  and  related 
services  affiect  Head  Start's  acceptance  as  a 
placement  site  for  children  who  have  been 
evaluated  by  an  LEA.  Head  Start  grantees, 
like  LEAs,  are  affected  by  shortages  of  staff 
meeting  State  qualifications  and  are  to  work 
toward  the  goal  of  meeting  the  highest  State 
standards  for  personnel  by  developing  plans 
to  train  current  staff  and  to  hire  new  staff  so 
that  eventually  the  staff  will  naeet  the 
qualifications.  Grantees  should  discuss  their 
needs  for  pre-service  and  in-service  training 
with  SEAs  during  annual  updates  of 
interagency  agreements  for  use  in  the 
planning  of  joint  Slate  level  conferences  and 
for  use  in  preparation  of  Comprehensfve 
State  PerstMinel  Development  plans  They 
should  also  discuss  these  needs  with  LEAs 
which  provide  in-service  training. 

The  program  should  provide  training  for 
the  regular  teachers  on  how  to  modify  large 
group,  small  group  or  Individual  activities  to 
meet  the  needs  of  diildren  with  disabilities. 
Speciflc  training  for  staff  should  be  provided 
when  Heed  Start  enrolls  a  child  vdtose 
disability  or  condition  requires  a  special  skill 
or  knowledge  of  special  techniques  or 
equipment.  Examples  are  structuring  a 
language  activity,  performing  intermittent 
yinonsterile  catheterization,  changing 
collection  bags,  suctioning,  or  operating  leg 
braces.  Joint  training  with  other  agencies  is 
recommended  to  stretch  resources  and 
exchange  expertise. 

Staff  should  have  access  to  regular  ongoing 
training  events  which  keep  them  abreast  of 
new  materials,  equipment  and  practices 
related  to  serving  children  with  disabilities 
and  to  preventing  disabilities.  Ongoing 
training  and  technical  assistance  in  support 
of  the  disabilities  effort  should  be  planned  to 
complement  other  training  available  to  meet 
staff  needs.  Each  grantee  has  the 
responsibility  to  identify  or  arrange  the 
necessary  support  to  carry  o\it  training  for 
parents  and  staff. 

The  best  use  of  training  fonds  has  resulted 
when  programs  carry  out  a  staff  training 
needs  assessment  and  relate  current  year 
training  plans  to  previous  staff  training  with 
the  goal  of  building  core  capability.  Staff  who 
receive  special  training  should  share  new 
knowledge  with  the  rest  of  the  staff. 

The  core  capability  of  the  program  is 
enhanced  when  spteech,  language  and  other 
therapy  is  provided  in  the  regular  site 
whenever  possible.  This  allows  for  the 
specialist  to  demonstrate  to  regular  staff  and 
plan  for  their  follow  through.  It  also  reduces 
costs  and  time  spent  transporting  children  to 
clinics  and  other  settings.  When  university 
graduate  students  are  utilized  to  provide 
special  services  as  part  of  their  training,  it  is 
helpful  to  arrange  for  their  suf>ervisors  to 
monitor  their  work.  Grantees  arranging  for 
such  assistance  are  providing  a  valuAle 
internship  site  and  it  is  to  the  university's 
advantage  to  have  dieir  students  beccnna 
familiar  with  programs  on-site.  Grantees 
should  negotiate  when  developing 
interagency  agreements  to  have  services 


prtAdded  on-site  to  the  greatest  extmt 
possible. 

The  Head  Start  Act.  Section  648  (42  U.S.C. 
9843)  (a)(2).  calls  for  training  and  tachnica) 
assistance  to  be  offered  to  all  Head  Start 
programs  with  respect  to  services  for 
children  with  disabilities  without  cost 
through  resource  access  projects  which  sarv* 
each  region  of  tbe  country.  The  technical 
assistance  contractors  contact  each  grantee 
for  a  needs  assessment  and  offer  training. 
While  their  staffs  are  mall  and  their  budgets 
limited,  they  are  experienced  axtd  calnmit^»d 
to  meeting  as  many  needs  as  they  can  and 
welcome  inquiries.  A  brochure  with  names 
and  addresses  of  the  technical  assistanca 
providers  is  available  from  ACYF/HS,  P.O. 
Box  1182,  Washington,  DC  20013. 

The  SEA  is  responsible  for  devvlopiag  a 
Comprehensive  System  of  Personnel 
Development.  It  is  important  that  Head  Start 
training  needs  be  conveyed  to  this  gronp  for 
planning  purposes  so  that  all  available 
resources  can  be  brought  to  bear  for  staff 
training  in  Head  Start.  Grantees  should  take 
advantage  of  free  or  low-cost  training 
provided  by  SEAs,  LEAs,  community 
colleges  and  other  agencies  to  augment  staff 
training. 

Many  agencies  offer  free  training  for  staff 
and  parents.  An  example  is  the  Epilepsy 
Foundation  of  America  with  trained 
volunteers  throughout  the  country.  The 
Lighthouse  of  New  York  Qty  has  developed 
a  training  program  on  early  childhood  and 
vision  which  was  ffeld-tested  in  fiead  Start 
and  is  suitable  for  community  agendas.  Haad 
Start  and  the  American  Optometric 
Association  have  signed  a  memorandum  of 
understanding  under  which  member 
optometrists  offer  eye  health  education  and 
screening.  State-funded  adult  education  and 
training  programs  or  community  colleges 
make  available  parenting,  child  devek^unent 
and  other  courses  at  low  or  no  cost.  Grantees 
should  consider  the  need  for  training  in 
working  with  parents,  in  developing  working 
collaborative  relationships  and  in  networking 
when  planning  training. 

The  disabiUties  coordinator  needs  to  work 
closely  with  the  education  and  health 
coordinators  to  provide  or  arrange  training 
for  staff  and  parents  early  in  each  program 
year  on  the  prevention  of  disabilities.  This 
should  include  the  importance  of  observing 
signs  that  some  children  may  have  mild  or 
fluctuating  hearing  losses  due  to  middle  ear 
infections.  Such  losses  are  often  undetected 
and  can  cause  pntiblems  in  learning  speech 
and  language.  Many  children  with  bearing 
losses  benefit  from  amplification  and 
auditory  training  in  how  to  use  their 
remaining  hearing  most  efficiently. 

The  disabilities  coordinator  should  also 
work  with  the  education  coordinator  to 
provide  timely  staff  training  on  recognizing 
signs  that  some  childrefi  may  be  at  high  risk 
for  later  learning  problems  as  well  as 
emotional  problems  resulting  from  ftdhire 
and  frustration.  This  training  should  address 
ways  to  help  children  develop  the  skills 
necessary  for  later  academic  learning,  such  as 
following  directions  calling  for  more  than 
one  action,  sequencing,  sustaining  attention, 
and  making  auditory  and  visual 
discriminations. 


5512        Federal  Register  /  Vol.  58,  No.  12  /  Thursday.  January  21,  1993  /  Rules  and  Regulations 


Guidance  for  Paragraph  (1) 

The  RAPS  can  provide  infonnation  on 
agreements  which  have  been  develojied 
between  Head  Start  and  SEAs  and  between 
Head  Start  and  LEAs  and  other  agencies. 
Such  agreements  offer  possibilities  to  share 
training,  equipment  and  other  resources, 
smoothing  the  transition  from  Head  Start  to 
public  or  private  school  for  children  and 
their  parents.  Some  of  these  agreements 
specify  cost-  and  resource-sharing  practices. 
Tribal  Government  Head  Start  programs 
should  maximize  use  of  Bureau  of  Indian 
Affairs,  LEA  and  Head  Start  funds  through 
cooperative  agreements.  Indian  grantees 
should  contact  ACYF  for  referral  to  technical 
assistance  in  this  regard.  Grantees  should 
bear  in  mind  that  migrant  children  are  served 
in  the  majority  of  States  and  include 
consideration  of  their  special  needs, 
including  the  necessity  for  rapid  provision  of 
special  education  and  related  services,  in 
agreements  «vith  LEAs  and  other  agencies. 

Guidance  for  Paragraph  (m) 

In  developing  the  plan  and  the  budget 
which  is  a  part  of  the  grant  application 
process,  it  is  important  to  budget  adequately 
for  the  number  of  children  with  disabilities 
to  be  served  and  the  types  and  severity  of 
their  disabilities.  The  budget  should  reflect 
resources  available  from  other  agencies  as 
well  as  the  special  costs  to  be  paid  for  from 
Head  Start  funds.  The  Head  Start  legislation 
requires  Head  Start  to  access  resources  to 
meet  the  needs  of  all  the  children  enrolled, 
including  those  with  disabilities. 

An  effective  plan  calls  for  the  careful  use 
of  funds.  The  Disabilities  Services 
Coordinator  needs  to  keep  current  with  the 
provisions  of  Part  B  of  the  IDEA  and  the 
services  which  may  be  available  for  three 
through  five  year-old  children  under  this  Act. 
Coordinators  also  need  to  utilize  the 
expanded  services  under  the  Early  and 
Periodic  Screening,  Diagnosis  and  Treatment 
(EPSDT)  program  and  Supplemental  Security 
Income  program. 

To  assist  in  the  development  of  the  plan, 
it  may  be  helpful  to  establish  an  advisory 
committee  for  the  disability  effort  or  to 
expand  the  scope  of  the  health  advisory 
committee. 

Guidance  for  Paragraph  (o) 

Examples  of  evaluation  costs  which  can  be 
covered  include  professional  assessment  by 
the  multidisciplmary  evaluation  team, 
instruments,  professional  observation  and 
professional  consultation.  If  consultation  fees 
for  multidisciplinary  evaluation  team 
members  to  participate  in  lEP  meetings  are 
not  available  from  another  source,  they  are 
allowable  expenditures  and  ceed  to  be 
provided  to  meet  the  performance  standards. 

Many  children  with  disabilities  enrolled  in 
Head  Start  already  receive  services  fttim 
other  agencies,  and  grantees  should 
encourage  these  agencies  to  continue  to 
provide  services.  Grantees  should  use  other 
community  agencies  and  resources  to 
supplement  services  for  children  with 
disabilities  and  their  families. 

By  planning  &head,  grantees  can  pool 
resources  to  schedule  the  periodic  use  of 
experts  and  consultants.  Grantees  can  time- 
share,  reducing  travel  charges  and  assuring 


the  a^'ailability  of  scarce  expertise.  Some 
LEAs  and  other  agencies  have  enabling 
legislation  and  funds  to  contract  for 
education,  health,  and  developmental 
services  of  the  type  Head  Start  can  provide. 
Grantees  can  also  help  increase  the  amount 
of  preschool  funding  available  to  their  State 
under  the  Individuals  With  Disabilities 
Education  Act.  The  amount  of  the  allocation 
to  each  SEA  and  to  the  public  schools  is 
affected  by  the  number  of  three  through  five 
year  old  children  with  lEPs  in  place  by 
December  1  of  each  year.  By  establishing 
good  working  relationships  with  State  Public 
Health  personnel  and  including  them  on 
advisory  committees,  health  resources  can  be 
more  easily  utilized. 

It  may  be  helpful  to  explore  the  possibility 
of  a  cooperative  agreement  with  the  public 
school  system  to  provide  transportation.  If 
the  lack  of  transportation  would  prevent  a 
child  with  disabilities  frt)m  participating  in 
Head  Start,  program  funds  are  to  be  used  to 
provide  this  related  service  before  a  delay 
occurs  which  would  have  a  negative  effect  on 
the  child's  progress.  The  major  emphasis  is 
on  providing  the  needed  special  help  so  that 
the  child  can  develop  to  the  maximum 
during  the  brief  time  in  Head  Start. 

The  Americans  with  Disabilities  Act  of 
1990  (42  U.S.C  12101)  requires  that  new 
buses  (ordered  after  August  26, 1990)  by 
public  bus  systems  must  be  accessible  to 
individuals  with  disabilities.  New  over-the- 
road  buses  ordered  by  privately  operated  bus 
and  van  companies  (on  or  after  July  26, 1996 
or  July  26, 1997  for  small  companies]  must 
be  accessible.  Other  new  vehicles,  such  as 
vans,  must  be  accessible,  unless  the 
transportation  company  provides  service  to 
individuals  with  disabilities  that  is 
equivalent  to  that  operated  for  the  general 
public.  The  Justice  Department  enforces 
these  requirements. 

Efforts  should  be  made  to  obtain  expensive 
items  such  as  wheelchairs  or  audiometers 
through  resources  such  as  Title  V  (formerly 
Crippled  Children's  Services).  Cooperative 
arrangements  can  be  made  with  LEAs  and 
other  agencies  to  share  equipment  such  as 
tympanometers.  Special  equipment  such  as 
hearing  aids  may  be  obtained  through  EPSDT 
or  from  SSI  funds  for  those  children  who 
have  been  found  eligible.  Some  States  have 
established  libraries  of  assistive  technology 
devices  and  rosters  of  expert  consultants. 

Section  1308.5    Pecniitment  and  Enrollment 
of  Children  With  Disabilities 

Guidance  for  Paragraph  (a) 

Head  Start  can  play  an  important  role  in 
Child  Find  by  helping  to  locate  children  in 
need  and  hardest  to  reach,  such  as 
immigrants  and  non-English  speakers.  In 
cooperation  with  other  community  groups 
and  agencies  serving  children  with 
disabilities.  Head  Start  programs  should 
incorporate  in  their  outreach  and  recruitment 
procedures  efforts  to  identify  and  enroll 
children  with  disabilities  who  meet 
eligibility  requirements  and  whose  parents 
desire  the  child's  participation. 

Integrating  children  with  severe  disabilities 
for  whom  Head  Start  is  an  appropriate 
placement  is  a  goal  of  ACYF.  Grantees  should 
bear  in  mind  that  45  CFR  part  84, 


Nondiscrimination  on  the  Basis  of  Handicap 
in  Programs  and  Activities  Receiving  or 
Benefiting  from  Federal  Financial  Assistance 
or  the  Rehabilitation  Act  of  1973  (20  U.S.C 
794}  states  that  any  program  receiving 
Federal  funds  may  not  deny  admission  to  a 
child  solely  on  the  basis  of  the  nature  or 
extent  of  a  disabling  condition  and  shall  take 
into  account  the  needs  of  the  child  in 
determining  the  aid,  benefits,  or  services  to 
be  provided.  Many  children  who  appear  to 
have  serious  impairments  are  nevertheless 
able  to  make  greater  gains  in  an  integrated 
setting  than  in  a  segregated  classroom  for 
children  with  disabilities. 

The  key  factor  in  selecting  an  appropriate 
placement  is  the  lEP.  The  need  of  the 
individual  child  and  the  ability  of  the  child 
to  benefit  are  determining  factors.  Likewise, 
the  amount  of  time  per  day  or  week  to  be 
spent  in  the  regular  setting  and/or  in  other 
settings  is  determined  by  the  lEP.  The  lEP  of 
a  child  with  a  severe  emottonal^havioral 
disorder,  for  example,  might  realistically  call 
for  less  than  foil  day  attendance  or  for  dual 
placement.  Another  factor  to  consider  is  that 
according  to  the  PIR,  the  majority  of  children 
with  severe  impairments  are  provided  special 
services  by  both  Head  State  staff  and  staff  of 
other  agencies,  sharing  the  responsibility. 
Many  grantees  have  successfolly  served 
children  with  moderate  and  severe 
disabilities. 

The  disabilities  coordinator's 
responsibility  includes  providing  current 
names  of  appropriate  sf)ecialized  agencies 
serving  young  children  with  disabilities  and 
the  names  of  LEA  Child  Find  contact  persons 
to  the  director  to  facilitate  joint  identification 
of  children  with  disabilities.  It  also  includes 
learning  what  resources  other  agencies  have 
available  and  the  eligibility  criteria  for 
support  from  State  agencies.  Supplemental 
Security  Income  (SSI),  Title  V,  Maternal  and 
Child  Health  Block  Grants.  Title  XIX 
(EPSDT/Medicaid),  Migrant  Health  Centers, 
Developmental  Disabilities  programs.  Bureau 
of  Indian  Affairs,  third  party  payers  such  as 
insurance  companies  and  other  sources. 

Grantees  need  to  develop  lists  of 
appropriate  referral  sources.  These  include 
hospital  child  life  programs,  SSI,  early 
intervention  programs  funded  by  Part  H  of 
the  IDEA  or  other  sources,  EPSDT  providers, 
infant  stimulation  programs,  Easter  Seal  and 
United  Cerebral  Palsy  agencies,  mental 
health  agencies.  Association  for  Retarded 
Citizens  chapters.  Developmental  Disabilities 
Planning  Councils,  Protection  and  Advocacy 
Systems,  University  Affiliated  Programs,  the 
LEA  Child  Find,  and  the  medical 
community. 

Head  Start  programs  are  encouraged  to 
increase  the  visibility  of  the  Head  Start 
mainstreaming  effort  w/jiin  the  community 
by: 

•  Including  community  child  service 
providers  on  policy  council  health  and 
disability  advisory  boards  and  in  other 
relevant  Head  Start  activities. 

•  Making  presentations  on  Head  Start 
mainstreaming  experiences  at  local,  State  and 
Regional  meetings  and  conferences,  such  as 
the  National  Association  for  the  Education  of 
Young  Children,  Council  for  Exceptional 
Children,  and  the  Association  for  the  Care  of 
Children's  Health. 
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•  Participating  in  interagency  planning 
activities  for  preschool  infant  and  toddler 
programs  such  as  the  State  Interagency 
Coordinating  Councils  supported  under  the 
IDEA. 

Guidance  for  Paragraph  (b) 

Grantees  should  maintain  records  of 
outreach,  recruitment,  and  service  activities 
for  children  with  disabilities  and  their 
families. 

Each  grantee  should  develop  a  policy  on 
what  types  of  information  are  to  be  included 
in  a  comprehensive  file  for  each  disabled 
child.  The  policy  should  outline  the 
locations  where  a  copy  of  each  record  will  be 
sent.  For  example,  while  a  comprehensive 
file  will  be  maintained  at  the  Head  Start 
program  central  o^ice  (where  the  disability 
services  coordinator  and  component 
coordinators  may  be  based),  a  teacher  must 
have  access  to  a  child's  lEP  and  progress 
notes  in  order  to  plan  effectively. 
Confidentiality  needs  to  be  maintained  in  a 
manner  which  allows  for  access  to 
information  by  appropriate  staff  while 
meeting  applicable  Head  Start  and  State 
requirements. 

Guidance  for  Paragraph  (d) 

Staff  should  assist  families  who  need  help 
in  obtaining  immunizations  before  the 
program  year  begins,  bearing  in  mind  that  a 
goal  of  parent  involvement  and  social  service 
activities  is  to  encourage  independence  and 
develop  skills  in  meeting  timelines  when 
seeking  services  for  children.  Care  should  be 
taken  that  children  are  not  denied 
enrollment,  but  that  their  families  receive  the 
necessary  assistance  to  meet  entrance 
requirements.  "Healthy  Young  Children:  A 
Manual  for  Programs,"  (a  cooperative  effort 
of  the  Administration  for  Children,  Youth 
and  Families,  the  American  Academy  of 
Pediatrics;  the  Division  of  Maternal  and 
Child  Health,  U.S.  Department  of  Health  and 
Human  Services;  Georgetown  University 
Child  Development  Center,  Massachusetts 
Department  of  Public  Health,  and  the 
National  Association  for  the  Education  of 
Young  Children,  1988,  copyright,  NAEYQ 
contains  best  practice  guidance. 

Section  1308.6  Assessment  of  Children 

Guidance  for  Paragraph  (b) 

Early  screening  is  essential  because  of  the 
time  required  for  the  steps  necessary  before 
sjsecial  services  can  begin.  It  has  been  very 
difficult  for  some  grantees  to  complete  health 
screenings  in  a  timely  manner  for  several 
reasons  including  the  lack  of  resources, 
especially  in  rural  areas;  the  need  to  rely  on 
donated  services  from  agencies  whose 
schedules  have  been  especially  overloaded 
during  September  and  October  after  the  start 
of  the  Head  Start  program  year;  lack  of 
summer  staff  in  most  programs;  and  the 
difficulty  in  reaching  some  families.  Lack  of 
coordination  among  agencies  with  legislative 
responsibility  for  identifying  children  with 
disabilities  has  resulted  in  duplication  and 
unacceptable  delays  in  providing  required 
services  for  many  grantees.  Other  grantees, 
however,  have  demonstrated  the  ability  to 
complete  screenings  early  in  the  program 
year  without  difficulty.  Many  programs 
already  complete  screening  by  45  days  after 


the  first  day  of  program  operation.  Some 
participate  in  spring  or  summer  screening 
programs  in  their  areas  t>efore  the  fell 
opening.  Grantees  are  encouraged  to 
schedule  well  in  advance  with  clinics  and 
with  such  providers  as  EPSDT  and  the  Indian 
Health  Service  for  timely  screening  and  any 
subsequent  evaluations  that  may  be  needed. 

Recently,  a  number  of  legislative  and  legal 
requirements  have  increased  the  resources 
available  for  the  screening  and  evaluation  of 
children.  Title  XIX,  EPDST/Medicaid,  has 
new  requirements  for  screening  and 
evaluation,  as  well  as  treatment;  the  Social 
Security  Administration  has  modified 
eligibility  requirements  for  children  with 
disabilities  so  that  more  services  will  be 
available;  and  all  States  have  assured  that 
services  will  be  provided  from  at  least  age 
three  under  IDEA  so  that  LEAs  in  more  States 
will  be  engaged  in  identifying  and  evaluating 
children  frbm  birth  to  age  six. 

In  response  to  these  changes,  the 
Department  of  Health  and  Human  Services 
and  the  Department  of  Education,  through 
the  Federal  Interagency  Coordinating 
Council,  have  developed  a  cooperative 
agreement  for  coordinated  screening.  Head 
Start  is  one  of  the  participating  agencies 
which  will  work  together  to  plan  and 
implement  community  screenings,  assisting 
the  LEAs  which  have  the  major  responsibility 
for  identifying  every  child  with  a  disability 
under  the  IDEA.  In  addition,  programs  may 
elect  to  make  some  summer  staff  available  for 
activities  to  close  out  program  work  in  the 
spring  and  prepare  for  the  fall. 

These  developments  make  timely 
screening  feasible.  They  also  make  it  possible 
to  expedite  immunizations.  State-of-the-art 
coordinated  screening  programs  make 
immunizations  available. 

This  coordination  can  focus  staff  energy  on 
assisting  families  to  have  their  children 
immunized  during  the  screening  phase  rather 
than  making  repeated  follow-up  efforts  after 
the  program  for  children  has  begun. 
Coordinated  screening  also  provides  an 
excellent  parent  education  opportunity. 
Information  on  child  development,  realistic 
expectations  for  preschoolers  and  such 
services  as  WIC  can  be  provided  during  the 
screening.  Some  communities  have 
combined  screening  with  well-received 
health  fairs. 

The  staff  should  be  involved  in  the 
planning  of  screening  to  assure  that  screening 
requirements  are  selected  or  adapted  with  the 
specific  Head  Start  population  and  goals  of 
the  screening  process  in  mind.  Instruments 
with  age-appropriate  norms  should  be  used. 
Children  should  be  screened  in  their  native 
language.  Universities,  civic  organizations  or 
organizations  to  aid  recent  immigrants  may 
be  able  to  locate  native  speakers  to  assist.  The 
RAPs  can  provide  information  on  the 
characteristics  of  screening  instruments. 

Current  best  practice  indicates  that 
individual  pure  tone  audiometry  be  used  as 
the  first  part  of  a  screening  program  with 
children  as  young  as  three.  The  purpose  is  to 
identify  children  with  hearing  impairments 
that  interfere  with,  or  have  the  potential  to 
interfere  with  communication.  The 
recommended  procedure  is  audiometric 
screening  at  20  dB  HL  (re  ANSI-1969}  at  the 


frequencies  of  1000,  2000,  and  4000  Hz,  (and 
at  SCO  Hz  unless  acoustic  immittance 
audiometry  is  included  as  the  second  (tart  of 
the  screening  program  and  if  the  noise  level 
in  the  room  permits  testing  at  that 
frequency.)  Acoustic  immittance  audiometry 
(or  impedance  audiometry)  it  recommended 
as  the  second  part  of  the  program  to  identify 
children  who  have  middle-ear  disorders. 

The  audiometric  screening  program  should 
be  conducted  or  suf)ervised  by  an 
audiologist.  Nonprofessional  support  staff 
have  successfully  carried  out  audiometric 
screening  with  appropriate  training  and 
supervision. 

When  a  child  fails  the  initial  screening,  an 
audionwtric  rescreening  should  be 
administered  the  same  day  or  no  later  than 
within  2  weeks.  A  child  who  fails  the 
rescreening  should  be  referred  for  an 
evaluation  by  an  audiologist. 

Current  best  practice  calls  for  annual 
hearing  tests.  Frequent  rescreening  is  needed 
for  children  with  recurrent  ear  infections. 
Grantees  who  contract  or  arrange  for  hearing 
testing  should  check  to  assure  that  the  testing 
covers  the  three  specified  frequencies  and 
that  other  quality  features  are  present. 
Speech,  hearing  and  language  problems  are 
the  most  widespread  disabilities  in  preschool 
programs  and  quality  testing  is  vital  for  early 
detection  and  remediation. 

Playing  listening  games  prior  to  testing  and 
getting  use  to  earphones  can  help  children 
learn  to  respond  to  a  tone  and  improve  the 
quality  of  the  testing. 

Some  grantees  have  found  it  strengthens  - 
the  skills  of  their  staff  to  have  all  members 
leam  to  do  developmental  screening.  This 
can  be  a  valuable  in-service  activity 
esp>ecially  for  teachers.  State  requirements  for 
qualifications  should  be  checked  and  non- 
professional screeners  should  be  trained. 

Some  programs  have  involved  trained 
students  from  schools  of  nursing,  child 
development  or  special  education  graduate 
students,  or  medical  students  who  must  carry 
out  screening  work  as  part  of  their  required 
experieiice. 

Guidance  for  Paragraph  (d) 

Parents  should  be  provided  assistance  if 
necessary,  so  that  they  can  participate  in  the 
developmental  assessment. 

Grantees  should  offer  parents  assistance  in 
understanding  the  implications  of 
developmental  assessments  as  well  as 
medical,  dental  or  other  conditions  which 
can  affect  their  child's  development  and 
learning. 

Development  assessment  is  an  ongoing 
process  and  information  from  observations  in 
the  Head  Start  center  and  at  home  should  be 
recorded  periodically  and  updated  in  each 
developmental  area  in  order  to  document 
progress  and  plan  activities. 

Disabilities  coordinators,  as  well  as 
education  staff,  need  to  be  thoroughly 
femiliar  with  developmental  assessment 
activities  such  as  objective  observation,  time 
sampling  and  obtaining  parent  information 
and  the  use  of  formal  assessment 
instruments.  Knowledge  of  normal  child 
development  and  understanding  of  the 
culture  of  the  child  are  also  important. 
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Guidance  fcr  Paragraph  (e) 

While  the  LEA  is  responsible  for  assuring 
that  each  child  who  is  referred  is  evaluated 
in  acoordanca  with  the  provisions  of  IDEA 
and  usually  provides  the  evaluation,  grantees 
may  aometiines  provide  for  the  evaluation,  in 
that  ■lam,  grantees  need  to  assure  that 
evaluation  tpacialists  in  appropriate  areas 
such  as  psychology,  special  education. 
speach  pathology  and  physical  therapy 
coordinate  their  activities  so  that  the  child's 
total  functioning  is  considered  and  the  team's 
findings  and  recommendations  are 
integratad. 

Grantees  should  select  members  of  the 
multidisciplinary  evaluation  team  who  are 
familiar  with  the  specific  Head  Start 
populatioa,  taking  into  account  the  age  of  the 
children  and  their  cultural  and  ethnic 
background  as  they  relate  to  the  overall 
diagnostic  process  and  the  use  of  specific 
tests. 

Grantees  should  be  certain  that  team 
members  understand  that  Head  Start 
programs  are  funded  to  provide  preschool 
developmental  experiences  for  all  eligible 
children,  some  of  whom  also  need  spiecial 
education  and  related  services.  The  intent  of 
the  evaluation  procedures  is  to  provide 
information  to  identify  children  who  have 
disabling  conditions  so  they  can  receive 
appropriate  assistance.  It  is  also  the  intent  to 
avoid  mislabeling  children  for  whom  basic 
Head  Start  programming  is  designed  and  who 
may  show  developmental  delays  which  can 
be  overcome  by  a  regular  comprehensive 
program  meeting  the  Head  Start  Performance 
Standards. 

When  a  grantee  provides  for  the  evaluation 
of  a  child,  it  is  important  that  the  Head  Start 
eligibility  criteria  be  explained  to  the 
evaluation  team  members  and  that  they  be 
informed  as  to  how  the  results  will  be  used. 

Grantees  should  require  specific  findings 
in  writing  from  the  evaluation  team,  and 
recommendations  for  intervention  when  the 
team  believes  the  child  has  a  disability.  The 
Endings  will  be  used  in  developing  the 
child's  lEP  to  ensure  that  parents,  teachers 
and  others  can  best  work  with  the  child. 
Some  grantees  have  obtained  useful 
functional  information  by  asking  team 
members  to  complete  a  brief  form  describing 
the  child's  strengths  and  weaknesses  and  the 
effects  of  the  disability  along  with 
suggestions  for  special  equipment,  treatment 
or  services.  The  evaluators  should  be  asked 
in  advance  to  provide  their  findings 
promptly  In  easily  understood  terms.  They 
should  provide  separate  findings  and,  when 
they  agree,  consensus  professional  opinions. 
When  planning  in  advance  for  evaluation 
services  fiom  other  agencies,  grantees  should 
try  to  obtain  agreements  on  prompt  timing  for 
delivery  of  reports  which  are  necessary  to 
plan  services. 

To  assist  the  evaluation  team.  Head  Start 
should  provide  the  child's  screening  results, 
pertinent  observations,  and  the  results  of  any 
developmental  assessment  information 
which  may  be  available. 

It  is  important  that  programs  ensure  that  no 
individual  child  or  family  is  labeled, 
mislabeled,  or  stigmatized  with  reference  to 
a  disabling  condition.  Head  Start  must 
rxercise  care  to  ensure  that  ito  child  is 


misidentifled  because  of  economic 
ciroimstances,  ethnic  or  cultural  factors  or 
developmental  lags  not  caused  by  a 
disability,  bilingual  or  dialectical  differences, 
or  because  of  being  non-English  speaking. 

If  Head  Start  is  arranging  for  the 
evahiatifHi,  it  is  imp>ortant  to  understand  that 
a  child  whose  problem  has  been  corrected 
(e.g.,  a  child  wearing  glasses  whose  vision  is 
corrected  and  who  does  not  need  special 
education  and  related  services)  does  not 
qualify  as  a  child  with  a  disability.  A  short- 
term  medical  problem  such  as  pcst-operative 
recovery  or  a  problem  requiring  only  medical 
care  and  health  monitoring  when  the 
evaluation  sf>ecialists  have  not  stated  that 
special  education  and  related  services  are 
needed  does  not  qualify  as  a  disability. 

The  evaluation  team  should  include 
consideration  of  the  way  the  disability  affects 
dia  child's  ability  to  function  as  well  as  the 
cause  of  the  condition. 

Some  childrmi  may  have  a  recent 
evaluation  from  a  clinic,  hospital  or  other 
agency  (other  than  the  LEAs)  prior  to 
enrolling  in  Head  Start.  If  that  evaluation  did 
not  include  needed  functional  information  or 
a  professional  opinion  as  to  whether  the 
child  meets  one  of  the  Head  Start  eligibility 
criteria,  the  grantee  should  contact  the 
agency  to  try  to  obtain  that  information. 

Some  children,  prior  to  enrolling  in  Head 
Start,  already  have  been  diagnosed  as  having 
severe  disabilities  and  a  serious  need  for 
services.  Some  of  these  children  already  may 
be  receiving  some  S{)ecial  assistance  htim 
other  agencies  for  their  disabilities  but  lack 
developmental  services  in  a  setting  with 
other  children.  Head  Start  programs  may  best 
meet  their  needs  by  serving  them  jointly,  i.e., 
providing  developmental  services  while 
disability  services  are  provided  from  another 
source.  It  is  important  in  such  situations  that 
regular  communication  take  place  between 
the  two  sites. 

Beginning  in  1990,  State  EPSDT/Medicaid 
programs  must,  by  law,  evaluate  and  provide 
services  for  young  children  whose  families 
meet  eligibility  criteria  at  133  percent  of  the 
povwty  levels.  This  is  a  resource  for  Head 
Start  and  it  is  important  to  become  aware  of 
EPSDT  provisions. 

Section  1308.7  Eligibiliiy  Criteria:  Health 
Impairment  Guidance 

Guidance  for  Paragraph  (c) 

Many  health  impairments  manifest 
themselves  in  other  disabling  conditions. 
Because  of  this,  particular  care  should  be 
taken  when  classifying  a  health  impaired 
child. 

Guidance  for  Paragraph  (b) 

Because  AIDS  is  a  health  impairment, 
grantees  will  continue  to  enroll  children  with 
AIDS  on  an  individual  basis.  Staff  need  to  be 
familiar  with  the  Head  Start  Information 
Memorandum  on  Enrollment  in  Head  Start 
Programs  of  Infants  and  Young  Children  with 
Human  Immunodeficiency  Virus  (HIV),  AIDS 
Related  Complex  (ARC),  or  Acquired 
Immunodeficiency  Syndrome  (AIDS)  dated 
)une  22, 19M.  This  guidance  includes 
material  from  the  Centers  for  Disease  Control 
which  stresses  the  need  for  a  team,  including 
a  physician,  to  make  informed  decisions  on 


enroUment  on  an  individual  basis.  It 
provides  guidance  is  the  event  that  a  child 
with  disaUlitias  presents  a  problem 
involving  triting  or  bodily  fluids.  Tha 
guidance  also  discusses  methods  for  control 
of  all  infectious  diseases  through  stringent 
cleanliness  standards  and  includes  lists  of 
Federal,  State  and  national  agencies  and 
organizations  that  can  provide  additional 
information  as  more  is  learned.  Staff  should 
be  aware  that  there  is  a  high  incidence  of 
visual  impairment  among  children  with  HTV 
and  AIDS. 

Guidance  for  Paragraph  (c) 

Teachers  or  others  in  the  program  setting 
are  In  the  best  position  to  note  the  following 
kinds  of  indications  that  a  child  may  need  to 
be  evaluated  to  determine  whether  an 
attention  deficit  disorder  exists: 

(1)  Inability  of  a  child  who  is  trying  to 
participate  in  classroom  activities  to  be  able 
to  orient  attention,  for  example  to  choose  an 
activity  for  free  time  or  to  attend  to  simple 
instructions: 

(2)  Inability  to  maintain  attention,  as  in 
trying  to  complete  a  selected  activity,  to  carry 
out  simple  requests  or  attend  to  telling  of  an 
interesting  story;  or 

(3)  Inability  to  focus  attention  on  recent 
activities,  for  example  on  telling  the  teacher 
about  a  selected  activity,  inability  to  tell 
about  simple  requests  after  carrying  them 
out,  or  inability  to  tell  about  a  story  after 
hearing  it. 

These  indicators  should  only  be  used  after 
the  children  have  had  sufficient  time  to 
become  familiar  with  preschool  procedures 
and  after  most  of  the  children  are  able  easily 
to  carry  out  typical  preschool  activities. 

Culturally  competent  staff  recognize  and 
appreciate  cultural  differences,  and  this 
awareness  needs  to  include  understanding 
that  some  cultural  groups  may  promote 
behavior  that  may  be  misinterpreted  as 
inattention.  Care  must  be  taken  that  any 
deviations  in  attention  behavior  which  are 
within  the  cultural  norms  of  the  child's 
group  are  not  used  as  indicators  of  possible 
attention  deflcit  disorder. 

A  period  of  careful  observation  over  three 
months  can  assure  that  adequate 
documentation  is  available  for  the  difficult 
task  of  evaluation.  It  also  provides 
opportunity  to  provide  extra  assistance  to  the 
child,  perhaps  through  an  aide  or  special 
education  student  under  the  teacher's 
direction,  which  might  improve  the  child's 
functioning  and  eliminate  the  behavior  taken 
as  evidence  of  possible  attention  deficit 
discuder. 

Attention  deficit  disorders  are  not  the 
result  of  learning  disabilities,  emotional/ 
behavioral  disabilities,  autism  or  mental 
retardation.  A  comprehensive  psychological 
evaluation  may  be  carried  out  in  some  cases 
to  rule  out  learning  disability  or  mental 
retardation.  It  is  possible,  however,  in  soma 
instances  for  this  disability  to  coexist  with 
another  disability.  Childrra  who  meet  the 
criteria  for  multiple  disabilities  (e.g., 
attention  deScient  disorder  and  learning 
disability,  or  emotional/behavioral  disorder, 
or  mental  retardation)  wrould  be  eligible  for 
services  as  children  with  multiple  disabilities 
or  under  their  primary  disability. 
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Teacher  and  parent  reports  have  been 
found  to  provide  the  most  useful  Information 
for  assessment  of  children  suspected  of 
having  attention  deficit  disorder.  They  are 
also  useful  in  planning  and  providing  special 
education  intervention.  The  most  successful 
approach  may  be  a  positive  behavior 
modification  program  in  the  classroom, 
combined  with  a  carryover  program  in  the 
home.  Prompt  and  clear  response  should  be 
provided  consistently.  Positive  reinforcement 
for  appropriate  behavior,  based  on  rewards 
such  as  stickers  or  small  items  desired  by  the 
child  has  been  found  effective  for  children 
with  this  disorder,  along  with  occasional 
withholding  of  rewards  or  postponing  of 
desired  activities  in  the  face  of  inappropriate 
behavior.  Effective  progran[is  suggest  that 
positive  interactions  with  the  child  after 
appropriate  behavior  are  needed  at  least  three 
times  as  often  as  any  negative  response 
interactions  after  inappropriate  behavior. 
Consultants  familiar  with  behavior 
modification  should  be  used  to  assist 
teachers  in  planning  and  carrying  out 
intervention  which  can  maintain  this 
positive  to  negative  ratio  while  shaping 
behaviors.  These  behavior  interventions  can 
be  provided  in  mainstream  placements  with 
sufficient  personnel. 

Suggested  Primary  Members  of  A  Head 
Start  Evaluation  Team  for  Health  Impaired 
Children: 

Physician. 

Pediatrician. 

Psychologist. 

Other  specialists  related  to  specific 
disabilities. 

Possible  Related  Services: 

(Related  services  are  determined  by 
individual  need.  These  "possible  related 
services"  are  merely  examples  and  are  not 
intended  to  be  limiting.) 

Family  counseling. 

Genetic  covmseling. 

Nutrition  counseling. 

Recreational  therapy. 

Supervision  of  physical  activities. 

Transportation. 

Assistive  technology  devices  or  services 

Section  1308.8    Eligibility  Criteria: 
Emotional/Behavioral  Disorders 

Guidance  for  Paragraph  (a) 

Staff  should  insure  that  behavior  which 
may  be  typical  of  some  cultures  or  ethnic 
groups,  such  as  not  making  eye  contact  with 
teachers  or  other  adults  or  not  volunteering 
comments  or  initiating  conversations  are  not 
misinterpreted. 

The  disability,  social  service  and  parent 
involvement  coordinators  should  consider 
providing  extra  attention  to  children  at-risk 
for  emotional/behavioral  disorders  and  their 
parents  to  help  prevent  a  disability.  Members 
of  the  Council  of  One  Hundred,  Kiwanis, 
Urban  League,  Jaycees,  Rotary,  Foster 
Grandparents,  etc.  may  be  able  to  provide 
mentoring  and  individual  attention. 

Suggested  Primary  Members  of  a  Head 
Start  Evaluation  Team  for  Emotional/ 
behavioral  Disorders: 

Psychologist,  psychiatrist  or  other 
clinically  trained  and  State  qualified  mental 
health  professionals. 

Pediatrician. 


Possible  Related  Services: 

(Related  services  are  determined  by 
individual  need.  These  "possible  related 
services"  are  merely  examples  and  are  not 
intended  to  be  limiting.) 

Behavior  management. 

Environmental  adjustments. 

Family  counseling. 

Psychotherapy. 

Transportation. 

Assistive  technology. 

Section  1308.9    Eligibility  Criteria:  Speech 
or  Language  Impairment 

Guidance  for  Paragraph  (a) 

Staff  familiar  with  the  child  should 
consider  whether  shyness,  lack  of  familiarity 
with  vocabulary  which  might  be  used  by 
testers,  unfamiliar  settings,  or  linguistic  or 
cultural  factors  are  negatively  influencing 
screening  and  assessment  results.  Whenever 
possible,  consultants  trained  in  assessing  the 
speech  and  language  skills  of  young  children 
should  be  selected.  The  child's  ability  to 
communicate  at  home,  on  the  playground 
and  in  the  neighborhood  should  be 
determined  for  an  accurate  assessment. 
Review  of  the  developmentally  appropriate 
age  ranges  for  the  production  of  difficult 
spteech  sounds  can  also  help  reduce  over- 
referral  for  evaluation. 

Suggested  Primary  Members  of  a  Head 
Start  Evaluation  Team  for  Speech  or 
Language  Impairment: 

Speech  Pathologist. 

Language  Pathologist. 

Audiologist. 

Otolaryngologist. 

Psychologist. 

Possible  Related  Services: 

(Related  services  are  determined  by 
individual  need.  These  "possible  related 
services"  are  merely  examples  and  are  not 
intended  to  be  limiting.) 

Environmental  adjustments. 

Family  counseling. 

Language  therapy. 

Speech  therapy. 

Transportation. 

Assistive  technology  devices  or  services. 

Section  1308.10 
Retardation 


Eligibility  Criteria:  Mental 


Guidance  for  Paragraph  (a) 

Evaluation  instruments  with  age- 
appropriate  norms  should  be  used.  These 
should  be  administered  and  interpreted  by 
professionals  sensitive  to  racial,  ethnic  and 
linguistic  differences.  The  diagnosticians 
must  be  aware  of  sensory  or  perceptual 
impairments  that  the  child  may  have  (e.g.,  a 
child  who  is  visually  impaired  should  not  be 
tested  with  instruments  that  rely  heavily  on 
visual  information  as  this  could  produce  a 
depressed  score  from  which  erroneous 
diagnostic  conclusions  might  be  drawn). 

Suggested  primary  members  of  a  Head 
Start  evaluation  team  for  mental  retardation: 

Psychologist. 

Pediatrician. 

Possible  related  services: 

(Related  services  are  determined  by 
individual  need.  These  "possible  related 
services"  are  merely  examples  and  are  not 
intended  to  be  limiting.) 

Environmental  adjustments. 


Family  counseling. 
Genetic  coimseling. 
Language  therapy. 
Recreational  therapy. 
Sf>eech  therapy. 
Transportation. 
Nutrition  counseling. 

Section  1 308. 1 1    Eligibility  Criteria:  Hearing 
Impairment  Including  Deafness 

Guidance  for  Paragraph  (a) 

An  audiologist  should  evaluate  a  child 
who  has  foiled  rescreening  or  who  does  not 
respond  to  more  than  one  effort  to  test  the 
child's  hearing.  If  the  evaluation  team 
determines  that  the  child  has  a  disability,  the 
team  should  make  recommendations  to  meet 
the  child's  needs  for  education  and  medical 
care  or  habilitation,  including  auditory 
training  to  learn  to  use  hearing  more 
effectively. 

Suggested  Primary  Members  of  a  Head 
Start  Evaluation  Team  for  Hearing 
Impairment: 

Audiologist. 

Otolaryngologist 

Possible  Related  Services; 

(Related  services  are  determined  by 
individual  need.  These  "possible  related 
services"  are  merely  examples  and  are  not 
intended  to  be  limiting.) 

Auditory  training. 

Aural  habilitation. 

Environmental  adjustments. 

Family  counseling. 

Genetic  counseling. 

Language  therapy. 

Medical  treatment. 

Speech  therapy. 

Total  communication,  speechreading  or 
manual  communication. 

Transportation. 

Use  of  amplification. 

Assistive  technology  devices  or  services. 

Section  1308.12    Eligibility  Criteria: 
Orthopedic  Impairment 

Guidance  for  Paragraph  (a) 

Suggested  Primary  Members  of  a  Head 
Start  Evaluation  Team  for  Orthopedic 
Impairment: 

Pediatrician. 

Orthopedist. 

Neurologist. 

Occupational  Therapist. 

Physical  Therapist. 

Rehabilitation  professional. 

Possible  Related  Services: 

(Related  services  are  determined  by 
individual  need.  These  "possible  related 
services"  are  merely  examples  and  are  not 
intended  to  be  limiting.) 

Environmental  adjustments. 

Family  coimseling. 

Language  therapy. 

Medical  treatment. 

Occupational  therapy. 

Physical  therapy. 

Assistive  technology. 

Recreational  therapy.  . 

Speech  therapy. 

Transportation. 

Nutrition  coimseling. 
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Section  1 308. 1 3    Eligibility  Oiteria:  Visual 
impoirment  Including  Blindness 

Guidance  for  Paragraph  (a) 

Primary  Members  of  an  Evaluation  Team 
for  Visual  Impairment  including  Blindness: 

Ophthalmologist. 

Optometrist. 

Possible  Related  Services: 

(Related  services  are  determined  by 
individual  need.  These  "possible  related 
services"  are  merely  examples  and  are  not 
intended  to  be  limiting.) 

Environmental  adiustments. 

Family  counseling. 

Occupational  therapy. 

Orientation  and  mobility  training. 

Pre-Braille  training. 

Recreational  therapy. 

Sensory  training. 

Transportation. 

Functional  vision  assessment  and  therapy. 

Section  1308.14  Learning  Disabilities 
Guidance  for  ParagiHph  (a) 

When  a  four  or  five-year-old  child  shows 
signs  of  possible  learning  disabilities, 
thorough  documentation  should  be  gathered. 
For  example,  specific  anecdotal  information 
and  samples  of  the  child's  drawings,  if 
appropriate,  should  be  included  in  the 
material  given  to  the  evaluation  team. 

A  Master's  degree  level  professional  with 
a  background  in  learning  disabilities  should 
be  a  member  of  the  evaluation  team. 

Possible  Related  Services: 

(Related  services  are  determined  by 
individual  need.  These  "fxjssible  related 
services"  are  merely  examples  and  are  not 
intended  to  be  limiting.) 

Vision  evaluation. 

Neurology. 

Psychology. 

Motor  development. 

Hearing  evaluation. 

Child  psychiatry. 

Pediatric  evaluation. 

Section  1308.15  Autism 

A  child  who  manifests  characteristics  of 
the  condition  after  age  three  can  still  be 
diagnosed  as  having  autism.  Autism  does  not 
include  children  with  characteristics  of 
serious  emotional  disturbance. 

Suggested  possible  members  of  a  Head 
Start  evaluation  team: 

Psychologist. 

Pediatrician. 

Audiologist 

Psychiatrist 

Language  pathologist. 

Possible  related  services: 

(Related  services  are  determined  by 
individaal  need.  These  "possible  related 
services"  are  merely  examples  and  are  not 
intended  to  be  limiting.) 

Family  support  services. 

Language  therapy. 

Transportation. 

Section  1308.16  Traumatic  Brain  Injury 

Traumatic  brain  injury  does  not  inchide 
congenital  brain  injury. 

Suggested  possible  members  of  an 
evaluation  team  included: 

Psychologist. 

Physical  therapist 


Speech  or  language  pathc^ogist. 

Possible  related  services: 

(Related  services  are  determined  by 
individual  need.  These  "possible  related 
services  '  are  merely  examples  and  are  not 
intended  to  be  limiting.) 

Rehabilitation  professional. 

Occupational  therapy. 

Speech  or  language  therapy. 

Assistive  technology. 

Section  1308.17  Other  Impairments 

This  category  was  included  to  ensure  that 
any  Head  Start  child  who  meets  the  State 
eligibility  criteria  as  developmentally 
delayed  or  State-specific  criteria  for  services 
to  preschool  children  with  disabilities  is 
eligible  for  needed  sf)ecial  services  either 
within  Head  Start  or  the  State  program. 

Suggested  primary  members  of  an 
evaluation  team  for  other  impairments 
meeting  State  eligibility  criteria  for  services 
to  pres^Kwl  children  with  disabilities. 

Pediatrician. 

Psychologist. 

Other  specialists  with  expertise  in  the 
appropriate  area(s). 

Possible  Related  Services; 

(Related  services  are  determined  by 
individual  need.  These  "possible  related 
services"  are  merely  examples  and  are  not 
intended  to  be  limiting.) 

Occupational  therapy. 

Speech  or  language  therapy. 

Family  Counseling. 

Transportation. 

Deaf-blindness 

Information  on  assistance  or  joint  services 
for  deaf-blind  children  can  be  obtained 
through  SEAs. 

Multiple  Disabilities 

A  child  who  is  deaf  and  has  sp>eech  and 
language  impairments  would  not  be 
considered  to  have  multiple  disabilities,  as  it 
could  he  expected  that  these  impairments 
were  caused  by  the  hearing  loss. 

Suggested  primary  members  of  a  Head 
Start  evaluation  team: 

Audiologists. 

Special  educators. 

Speech,  language  or  physical  therapists. 

Psychologists  or  psychiatrists. 

Rehabilitation  professional. 

Possible  related  services: 

(Related  services  are  determined  by 
individual  need.  These  "possible  related 
services"  are  merely  examples  and  are  not 
intended  to  be  limiting.) 

Speech,  language,  occupational  or  physical 
therapists  as  needed. 

Assistive  technology  devices  or  services. 

Mental  health  services. 

Transportation. 

Section  1308.18    Disabilities/Health  Services 
Coordination 

Guidance  fcr  Paragraph  (a) 

It  is  important  for  staff  to  maintain  dose 
communication  concerning  children  with 
health  impairments.  Health  and  disability 
services  coordinators  need  to  schedule 
firequent  re-tests  of  children  with  recurrent 
middle  ear  infections  and  to  ensure  that  they 
receive  ongoing  medical  treatment  to  prevent 
speech  and  language  delay.  They  should 


ensure  that  audiometers  are  calibrated 
fflinually  for  accurate  testing  of  hearing. 
S()eech  and  hearing  centers,  the 
manufacturer,  or  public  school  education 
services  districts  should  be  able  to  perform 
this  service.  In  addition,  a  daily  check  when 
an  audiometer  is  in  use  and  a  check  of  the 
acoustics  in  the  testing  site  are  needed  for 
accurate  testing. 

Approximately  17  percent  of  Down 
Syndrome  children  have  a  condition  of  the 
spine  (atlanto-axial  instability)  and  should 
not  engage  in  somersaults,  trampoline 
exercises,  or  other  activities  which  could 
lead  to  spinal  injury  without  first  having  a 
cervical  spine  x-ray. 

Guidance  for  Paragraph  (b) 

The  disabilities  services  coordinator  needs 
to  assure  that  best  use  is  made  of  mental 
health  consultants  when  a  child  appears  to 
have  a  problem  which  may  be  symptomatic 
of  a  disability  in  the  social/emotional  area. 
Teachers,  aides  and  volunteers  should  keep 
anecdotal  records  of  the  child's  activities, 
tantrums,  the  events  which  appear  to 
precipitate  the  tantrums,  language  use,  etc. 
These  can  provide  valuable  information  to  a 
mental  health  consultant,  who  should  be 
used  primarily  to  make  specific 
recommendations  and  assist  the  staff  rather 
than  to  document  the  problem. 

The  mental  health  coordinator  can 
cooperate  in  setting  up  group  meetings  for 
parents  of  children  with  disabilities  which 
provide  needed  support  and  a  forum  for 
talking  over  mutual  concerns.  Parents 
needing  conununity  mental  health  services 
may  need  direct  assistance  in  accessing 
services,  especially  at  fu^t. 

The  disability  services  coordinator  needs 
to  work  closely  with  staff  across  components 
to  help  parents  of  children  who  do  not  have 
disabilities  become  more  understanding  and 
knowledgeable  about  disabilities  and  ways  to 
lessen  their  effects.  This  can  help  reduce  the 
isolation  which  some  families  with  children 
with  disabilities  experience. 

Guidance  for  Paragraphs  (c)  and  (d) 

Arrangements  should  be  made  with  the 
femily  and  the  physician  to  schedule  the 
administration  of  medication  during  times 
when  the  child  is  most  likely  to  be  under 
parental  supervision. 

Awareness  of  possible  side  effects  is  of 
particular  importance  when  treatment  for  a 
disability  requires  administration  of 
potentially  harmful  drugs  (e.g.,  anti- 
convulsants, amphetamines). 

Section  1308.19  Developing  Individual 
Education  Programs  (lEPs) 

Guidance  for  Paragraph  (a) 

The  IE?  determines  the  type  of  placement 
and  the  specific  programming  which  are 
appropriate  for  a  child.  The  least  restrictive 
environment  must  be  provided  and  staff  need 
to  understand  that  this  means  the  most 
appropriate  placement  in  a  regular  program 
to  the  maximum  extent  possible  based  on  the 
lEP.  Because  it  is  individually  determined, 
the  least  restrictive  environment  varies  for 
dlHerent  children.  Likewise,  the  least 
restrictive  environment  for  a  given  child  can 
vary  over  time  as  the  disability  is  remediated 
or  worsens.  A  mainstreamed  placement,  in  a 
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regular  program  with  Mrvicn  deliTerad  by 
tegular  (»  special  ttaff,  is  one  type  of 
Intograted  placement  on  the  contimnim  of 
possible  options.  It  represents  the  leaet 
restrictive  environment  kxt  many  children. 

Following  screening,  evaluation  and  the 
determination  »>"it  a  child  meets  the 
eligibility  criteria  and  has  a  disability,  a  plan 
to  nwet  the  child's  individual  needs  fbr 
special  education  end  related  services  is 
developed.  In  order  to  focilitate 
coDununication  with  other  agencies  which 
may  cooperate  in  providing  services  and 
especially  with  LEAs  or  private  schools 
which  the  children  will  eventually  enter,  it 
is  recommended  that  programs  become 
braiiiar  with  the  farmai  of  the  lEP  used  by 
the  LEAs  and  use  that  format  to  foster 
coordination.  However,  the  format  of  the  lEP 
to  be  developed  for  children  in  Head  Start 
can  vary  according  to  local  option.  It  should 
be  developed  to  serve  as  a  working  document 
for  teachers  and  others  providing  services  for 
a  child. 

H  is  recommended  that  the  staff  review  the 
lEP  of  each  child  with  a  disability  more 
frequently  than  the  minimum  once  a  year  to 
keep  the  objectives  and  activities  curroat 

It  is  ideal  if  a  child  can  be  mainstreamed 
in  the  full  program  with  modifications  of 
some  of  the  small  group,  large  group  or 
individual  program  activities  to  meet  his  or 
her  special  needs  and  this  should  be  the  first 
option  considered.  However,  this  is  not 
possible  or  realistic  in  some  cases  on  a  full- 
time  basis.  The  lEP  team  needs  to  consider 
the  findings  and  recommendations  of  the 
multi>disciplinary  evaluation  team, 
observation  and  developmental  assessment 
information  from  the  Head  Start  staff  and 
parents,  parental  information  and  desires, 
and  the  lEP  to  plan  for  the  best  situation  for 
each  child.  Periodic  reviews  can  change  the 
degree  to  which  a  child  can  be  mainstreamed 
during  the  program  year.  For  example,  a 
child  with  autism  whose  lEP  called  for  part- 
time  services  in  Head  Start  in  the  fall  might 
improve  so  that  by  spring  the  hours  could  be 
extended. 

If  Head  Start  is  not  an  appropriate 
placement  to  meet  the  child's  needs 
according  to  the  lEP,  referral  should  be  made 
to  another  agency. 

Helpful  specific  information  based  on 
experience  in  Head  Start  is  provided  in 
manuals  and  resource  materials  on  serving 
children  with  disabilities  developed  by 
ACYF  and  by  technical  assistance  providers. 
They  cover  such  aspects  of  developing  and 
implementing  the  lEP  as: 

•  Gathering  data  needed  to  develop  the 
lEP; 

•  Preparing  parents  for  the  lEP  conference; 

•  Writing  lEPs  usefol  to  teachers;  and 

•  Developing  appropriate  curriculum 
activities  and  home  follow-up  activities. 

Guidance  for  Paragraph  (j) 

Programs  are  encouraged  to  offer  parents 
assistance  in  noting  how  their  child 
functions  at  home  and  in  the  neighborhood. 
Parents  should  be  encouraged  to  contribute 
this  valuable  information  to  the  staff  for  use 
in  ongoing  planning.  Care  should  be  taken  to 
put  parents  at  ease  and  to  eliminate  or 
explain  specialized  terminology.  Comfortable 
settings,  familiar  meeting  rooms  and  ample 


preparation  can  help  lesaea  anxiaty.  The 
main  purpose  is  to  involve  parents  actively, 
not  yuai  to  obtain  their  signature  on  the  IBP. 

It  is  important  to  involve  the  parents  of 
children  with  disabilities  in  activities  related 
to  their  child's  unique  needs,  including  the 
procurement  and  coordination  of  sp»eciaUzed 
services  and  follow-through  on  the  child's 
treatment  plan,  to  the  extent  possible.  It  is 
especially  helpful  for  Head  Start  to  assist 
parents  in  developing  confidence,  strategies 
and  techniques  to  become  effective  advocates 
fbr  their  children  and  to  negotiate 
complicated  systems.  Under  IDEA,  a 
federally-funded  Parent  Training  and 
Information  Program  exists  whweby  paivnt 
training  centers  in  each  State  provide 
information,  support  and  assistance  to 
parents  enabling  them  to  advocate  for  their 
child.  Infonnatioa  regarding  these  centen 
should  be  given  to  parents  of  a  child 
determined  to  have  a  disability.  Because 
some  parents  will  need  to  advocate  for  their 
children  over  a  number  of  years,  they  need 
to  gain  the  confidence  and  skills  to  access 
resources  and  negotiate  systems  with 
increasing  independence. 

Some  parents  of  children  with  disabilities 
are  also  disabled.  Staff  may  need  to  adjust 
procedures  fbr  assisting  parents  who  have 
disabilities  to  participate  in  their  children's 
programs.  Materials  to  assist  in  this  effort  are 
available  frtmi  technical  assistance  providers. 

Secljon  1308.20    Nutrition  Services 
Guidance  for  Paragraph  (a) 

Vocabulary  and  concept  building, 
counting,  learning  place  settings,  social  skills 
such  as  conversation  and  acceptable  manners 
can  be  naturally  developed  at  meal  or  snack 
time,  thus  enhancing  children's  skills. 
Children  with  disabilities  often  need  planned 
attention  to  these  areas. 

The  staff  person  who  is  responsible  fbr 
nutrition  and  the  disabilities  services 
coordinator  should  work  with  the  social 
services  coordinator  to  help  families  access 
nutrition  resources  and  services  for  chfldron 
who  are  not  able  to  learn  or  develop  normally 
because  of  malnutrition. 

The  staff  person  who  is  responsible  for 
nutrition  and  the  disabilities  services 
coordinator  should  alert  staff  to  watch  for 
practices  leading  to  baby  bottle  caries.  This 
is  severe  tooth  decay  caused  by  putting  a 
baby  or  toddler  to  bed  with  a  nursing  biattle 
containing  milk,  fuice  or  sugar  water  or 
letting  the  child  carry  around  a  bottle  for  long 
periods  of  time.  The  serious  dental  and 
speech  problems  this  can  cause  are 
completely  preventable. 

In  cases  of  severe  allergies,  staff  should 
work  closely  with  the  child's  physician  or  a 
medical  consultant 

Section  1308.21    Parent  Participation  and 
Transition  of  Children  From  Head  Start  to 
Public  School 

Guidance  for  Paragraph  (a) 

Grantees  should  help  parents  understand 
the  value  of  special  early  assistance  for  a 
child  with  a  disability  and  reassure  those 
parents  who  may  fear  that  if  their  child 
receives  special  education  services  the  child 
may  always  need  them.  This  Is  not  the 
experience  In  Head  Start  and  most  other 


praediool  propmoM  vrfaen  the  maforlty  at 
children  no  kngar  no»iv«  epedal  •dnicatloo 
after  the  preschool  years.  The  diaaMtttlM 
coordinator  needs  to  help  parents  undatstand 
that  their  active  participatkn  is  of  gnat 
importance  in  hripiBg  tfa«ir  childraa 
overcome  or  leasen  tbe  eSacts  of  diaabilMes 
and  develop  to  dwir  full  poteotiaL 

The  disabilities  cxiordiiitter  should  help 
program  staff  deal  realistically  %vith  parents 
of  dhlldren  who  have  mifcm<n«r  disabiUtiea 
by  providing  the  needed  lafonnatkm, 
training  and  contact  with  consultants  or 
specialized  agencies.  The  coordinator  should 
ensure  that  steff  canying  out  finnlly  needs 
assessntenl  or  htnne  visits  do  not  overtook 
poMible  disabilities  among  younger  sibling! 
who  should  be  referred  for  early  evaluation 
and  preventive  actions. 

Guidance  far  Paragraphs  (b)  and  (c) 

As  most  Head  Start  children  trill  move  into 
the  public  school  system,  diari>Uities 
coordinators  need  to  work  writh  the  Head 
Start  staff  for  early  and  ongoing  activities 
designed  to  minimize  discontinuity  and 
stress  for  children  and  families  as  they  move 
into  a  different  system.  As  the  ongoing 
advocates,  parents  will  need  to  be  informed 
and  confident  in  communicating  with  school 
personnel  and  staff  of  social  service  and 
medical  agencies.  Disabilities  coordlnaton 
need  to  ensure  that  the  Head  Start  pruyam: 

•  Provides  information  on  services 
available  for  LEAs  and  other  sources  of 
services  parents  will  have  to  access  on  their 
own,  such  as  dental  treatment; 

•  Informs  parents  of  the  differences 
between  the  tvro  systems  in  role,  staffing 
patterns,  schedules,  and  focus; 

•  Provides  opportunities  fbr  mutual  visits 
by  staff  to  one  another's  facilities  to  help  plan 
appropriate  placemeot; 

•  Familiarizes  parents  and  staff  of  the 
receiving  program's  characteristics  and 
expections; 

•  Provides  early  aad  mutually  pkmwd 
tzanffn'  of  reoords  vritb  parent  consent  at 
times  conrenient  for  both  systems; 

•  Provides  Information  on  services 
available  under  the  Individuals  With 
Disabilities  Education  Act,  the  federally- 
funded  parent  training  centers  and 
provisions  for  parent  involvement  and  due 
process;  and 

•  Provides  opportunities  for  parents  to 
confer  %vith  staff  to  express  their  ideas  and 
needs  so  they  have  experience  in 
participating  In  lEP  and  other  conferences  In 
an  active,  confident  manner.  Role  playing  has 
been  found  helpful 

It    is    strongly   recommended    that 
programs    develop    activities    for   smooth 
transition  into  Head  Start  from  Part  H  Infant/ 
toddler  programs  funded  under  IDEA  and 
from  Head  Start  to  kindergarten  or  other 
placement  In  order  to  be  effective,  such 
plans  must  be  developed  jointly-  They  are 
advantageous  for  the  children,  parents.  Part 
H  programs.  Head  Start  and  LEAs.  ACYF  has 
developed  materials  useful  far  transition. 
American  Indian  programs  whose  children 
move  into  several  systenu,  such  as  Bureau  of 
Indian  Affairs  schools  and  public  schools, 
need  to  prepare  children  and  families  in 
advance  fbr  the  new  situation.  Plaiu  should 
be  used  as  working  documents  and  reviewed 
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for  annual  update,  so  that  the  foundation  laid 
in  Head  Start  is  maintained  and 
strengthened. 

PART  1304— PROGRAM 
PERFORMANCE  STANDARDS  FOR 
OPERATION  OF  HEAD  START 
PROGRAMS  BY  GRANTEES  AND 
DELEGATE  AGENCIES 

2.  The  authority  citation  for  part  1304 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C  9801  et  seq. 

3.  In  part  1304,  wherever  the  term 
"OCD"  is  used  change  to  "ACYF"  and 
wherever  the  term  "Office  of  Child 
Development"  is  used  change  to 
"Administration  on  Children,  Youth 
and  Famihes." 

4.  Section  1304.1-2  is  amended  by 
revising  paragraphs  (a),  (c)  and  (i)  to 
read  as  follows: 

§1304.1-2    Definitions. 

•  •         •         •         • 

(a)  The  term  ACYF  means  the 
Administration  on  Children,  Youth  and 
Families,  Administration  for  Children 
and  Families,  U.S.  Department  of  Health 
and  Human  Services,  and  includes 
appropriate  Regional  Office  staff. 

*  •        •        •        • 

(c)  The  term  Commissioner  means  the 
Commissioner  of  the  Administration  on 
Children,  Youth  and  Families. 

«        *        •        *        * 

(i)  The  term  "children  with 
disabilities"  means  children  with 
mental  retardation,  hearing  impairments 
including  deafness,  speech  or  language 
impairments,  visual  impairments 
including  blindness,  serious  emotional 
disturbance,  orthopedic  impairments, 
autism,  traumatic  brain  injury,  other 


health  impairments,  or  specific  learning 
disabilities  who.  by  reason  thereof  need 
special  education  and  related  services. 
TTie  term  "children  with  disabilities" 
for  children  aged  3  to  5,  inclusive,  may, 
at  a  State's  discretion,  include  children 
experiencing  developmental  delays,  as 
defined  by  the  State  and  as  measured  by 
appropriate  diagnostic  instruments  and 
procedures,  in  one  or  more  of  the 
following  areas:  physical  development, 
cognitive  development,  communication 
development,  social  or  emotional 
development,  or  adaptive  development; 
and  who.  by  reason  thereof,  need 
special  education  and  related  services. 

5.  Section  1304.3-3  is  amended  by 
revising  paragraph  (b)  introductory  text 
to  read  as  follows: 

§  1 304.3-3    Medical  and  dental  history, 
screening  and  examinations. 

•         •         •         •         • 

(b)  Effective  with  the  beginning  of  the 
1993-94  program  year,  grantees  must 
provide  for  health  and  developmental 
screenings  by  45  days  after  the 
beginning  of  services  for  children  in  the 
fall,  or  for  a  child  who  enters  late,  by  45 
days  after  the  child  enters  into  the 
program  and  must  include: 


PART  1305— EUGIBILITY 
REQUIREMENTS  AND  UMITATIONS 
FOR  ENROLLMENT  IN  HEAD  START 

6.  The  authority  citation  for  part  1305 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C  9801  et  seq. 

7.  Section  1305.2  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


S  1305.2    Definition*. 

(a)  Children  with  disabilities  means 
children  with  mental  retardation, 
hearing  impairments  including 
deafiiess,  speech  or  language 
impairments,  visual  impairments 
including  bUndness,  serious  emotional 
disturbance,  orthopedic  impairments, 
autism,  traumatic  brain  injury,  other 
health  impairments  or  specific  learning 
disabiUties  who,  by  reason  thereof  need 
special  education  and  related  services. 
TTie  term  "children  with  disabiUties" 
for  children  aged  3  to  5,  inclusive,  may, 
at  a  State's  discretion,  include  children 
experiencing  developmental  delays,  as 
defined  by  the  State  and  as  measured  by 
appropriate  diagnostic  instruments  and 
procedures,  in  one  or  more  of  the 
following  areas:  physical  development, 
cognitive  development,  communication 
development,  social  or  emotional 
development,  or  adaptive  development; 
and  who,  by  reason  thereof,  need 
special  education  and  related  services. 
•        •        •        *        • 
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DEPARTMENT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  3500 

[Doci(«t  No.  R-93-1634:  FR-3430-M)1; 
RESPA  Interpretive  Rule  1993-1] 

Real  Estate  Settlement  Procedures 
Act;  Statement  of  Approved 
Accounting  Methods  under  Section  10 

agency:  Office  of  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner  (HUD). 
ACTION:  Interpretive  rule. 

SUMMARY:  On  November  2.  1992  the 
Department  issued  a  final  rule  revising 
its  regulations  imder  the  Real  Estate 
Settlement  Procedures  Act  (RESPA). 
also  Icnown  as  Regulation  X.  In  its  Final 
Rule,  the  Department  reserved  §  3500.17 
for  matters  involving  escrow  accounts, 
including  escrow  accounting  procedures 
and  implementation  of  sections  10(a)(1) 
and  (2)  and  sections  10rb}(c)  and  (d)  of 
RESPA  representing  escrow  account 
statement  requirements  as  added  by  the 
National  Affordable  Housing  Act  of 
1990,  and  set  forth  in  a  proposed  rule 
published  in  the  Federal  Register  on 
December  9, 1991.  The  Department 
withdrew  all  previous  RESPA  related 
legal  opinions,  including  one  issued  on 
February  6, 1980  by  Deputy  Assistant 
Secretary  Patricia  Worthy  interpreting 
the  original  provisions  of  section  10  of 
RESPA.  Because  of  the  uncertainty 
created  by  these  circumstances,  the 
Department  has  determined  to  use  its 
au^ority  under  section  19(a)  of  RESPA 
to  issue  an  Interpretive  Rule  regarding 
its  interpretation  of  allowable 
accounting  methods  for  escrow  accounts 
covered  by  section  10  of  RESPA.  which 
include  every  escrow  account 
established  in  connection  with  a 
federally  related  mortgage  loan  as 
defined  by  RESPA.  whether  created 
before  or  after  the  effective  date  of 
RESPA  (December  22. 1974). 
EFFECTIVE  DATE:  January  21. 1993. 
FOR  FURTHER  INFORMATKM  CONTACT: 
David  Williamson.  Director.  RESPA 
Enforcement,  room  5241  (202-708- 
4560)  or  Fred  Eggers.  Deputy  Assistant 
Secretary,  Office  of  Economic  Affairs, 
Office  of  Policy  Development  and 
Research,  room  8204.  (202-708-3080) 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW., 
Washington  DC  20410-8000.  [These  are 
not  toll-free  niunbers.] 
SUPPlfMENTARY  MF0RMAT10N:  The 
purpose  of  this  Interpretive  Rule  is  to 


state  the  position  of  the  Department 
regarding  allowable  accounting  methods 
under  section  10  of  RESPA.  RESPA 
provides  that:  A  lender,  in  connection 
with  a  federally  related  mortgage  loan, 
may  not  require  the  borrower  or 
prospective  borrower — 

(1)  To  deposit  in  any  escrow  account 
which  may  be  established  in  connection 
vnth  such  loan  for  the  piupose  of 
assuring  payment  of  taxes,  insurance 
premium,  or  other  charges  with  respect 
to  the  property,  in  connection  with  the 
settlement,  an  aggregate  sum  (for  such 
purpose)  in  excess  of  a  sum  that  will  be 
sufficient  to  pay  such  taxes,  insurance 
premiums  and  other  charges  attributable 
to  the  period  beginning  on  the  last  date 
on  which  each  such  charge  would  have 
been  paid  under  the  normal  lending 
practice  of  the  lender  and  local  custom, 
provided  that  the  selection  of  each  such 
date  constitutes  prudent  lending 
practice,  and  ending  on  the  due  date  of 
the  first  full  installment  payment  under 
the  mortgage,  plus  one-sixth  of  the 
estimated  total  amount  of  such  taxes, 
insiuance  premiums  and  other  charges 
to  be  paid  on  dates,  as  provided  above, 
during  the  ensuing  twelve  month 
period;  or 

(2)  To  deposit  in  any  such  escrow 
accoimt  in  any  month  beginning  with 
the  first  full  installment  payment  under 
the  mortgage  a  sum  (for  the  purpose  of 
assuring  payment  of  taxes,  insurance 
premiums  and  other  charges  with 
respect  to  the  property)  in  excess  of  the 
sum  of  (A)  one-twelfth  of  the  amount  of 
the  estimated  taxes,  insurance 
premiums  and  other  charges  with 
respect  to  the  property  which  are 
reasonably  anticipated  to  be  paid  on 
dates  diuing  the  ensuing  twelve-mopths 
which  dates  are  in  accordance  with  the 
normal  lending  practice  of  the  lender 
and  local  custom,  provided  that  the 
selection  of  each  such  date  constitutes 
prudent  lending  practice,  plus  (B)  such 
amoimt  as  is  necessary  to  maintain  an 
additional  balance  in  such  escrow 
accoimt  not  to  exceed  one-sixth  of  the 
estimated  total  amount  of  such  taxes, 
insurance  premiums  and  other  charges 
to  be  paid  on  dates,  as  provided  above, 
diuing  the  ensuing  twelve-month 
period:  Provided,  however,  That  in  the 
event  the  lender  determines  there  will 
be  or  is  a  deficiency  he  shall  not  be 
prohibited  from  requiring  additional 
monthly  deposits  in  such  escrow 
accounts  to  avoid  or  eliminate  such 
deficiency. 

Section  10  sets  limits  on  the  amoimts 
which  lenders  and  servicers  may  require 
borrowers  to  deposit  in  escrow  accounts 
for  payments  of  taxes,  insurance 
premiums  or  other  charges  with  respect 
to  a  mortgaged  property  when  the 


accoiuits  are  established  and  while  the 
accounts  are  ongoing.  The  Section  does 
not.  however,  specify  the  permissible 
accounting  methods  servicers  may  use 
in  analyzing  escrow  accoimts  to  ensure 
that  they  meet  these  limits.  Under  an 
aggregate  accounting  method,  the 
account  is  analyzed  as  a  whole  and  the 
limits  are  applied  to  the  whole  account. 
Under  an  individual-  or  single-item 
accoimting  method,  each  item  Is 
accoiuited  separately,  and  the  limits  are 
applied  to  each  item. 

On  February  6. 1980.  former  HUD 
Deputy  Assistant  Secretary  Patricia 
Worthy  issued  an  opinion  which  stated, 
among  other  things,  that  section  10  does 
not  mandate  any  specific  accounting 
method.  It  also  indicated  that 
"individual  item  accrual"  (also 
frequently  known  as  "individual-  (or) 
single-item  analysis")  was  permitted 
under  section  10.  The  opinion  stated: 
"As  we  understand  this  accoimting 
method,  each  obligation  (e.g.  school  tax. 
township  tax.  each  separate  assessment 
and  each  insurance  payment)  is  treated 
separately  and  sufficient  funds  collected 
to  pay  each  obligation  without  taking 
from  funds  collected  to  pay  other 
obligations.  In  effect.  If  not  in  operation, 
separate  accounts  are  maintained  to 
meet  each  obligation." 

On  April  21. 1980.  Departmental 
counsel  issued  a  related  opinion  that 
installments  paid  by  a  servicer  of  a 
single  annual  tax  liability  could  not  be 
treated  as  separate  obligations  for 
purposes  of  permitted  escrows  under 
section  10.  Both  of  the  above-cited 
opinions  were  collected  in  Barron's 
Federal  Regulation  of  Real  Estate  and 
were  well  known  in  the  mortgage  loan 
servicing  community.  Federal  Housing 
Administration  Handbook 
"Administration  of  Insured  Mortgages", 
originally  published  in  1974  and 
published  in  the  Federal  Register  on 
November  10, 1976,  permitted  the  use  of 
either  the  "aggregate"  or  "single-item" 
method  of  escrow  account  analysis. 

On  February  4, 1991.  the  Comptroller 
General  of  the  United  States  issued  an 
opinion  to  Henry  Gonzalez,  Chairman. 
Subcommittee  on  Housing  and 
Conununity  Development  of  the  House 
Conunittee  on  Banking,  Finance  and 
Urban  Affairs  which  stated  in  relevant 
part:  "After  reviewing  the  statute,  its 
legislative  history  and  all  other 
pertinent  materials,  we  have  concluded 
that  the  practice  of  'single-item  analysis' 
is  not  prohibited  under  provisions  of 
Section  10."  The  Comptroller  General 
further  suggested  that  HUD  should 
clarify  its  position  in  regulations. 

The  Department  is  preparing  a  rule 
and  an  accompanying  regulatory  impact 
analysis  growing  out  of  its  study  of 
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escrow  accounting  practices  in  the 
United  States,  and  also  dealing  with 
escrow  account  statements  under 
sections  (10)  (b),  (c),  and  (d)  established 
by  the  1990  Housing  Act.  This 
rulemaking  was  not  completed  at  the 
time  the  Department  issued  a  Final  Rule 
on  November  2, 1992  substantially 
revising  other  provisions  of  the 
Regulation  X.  the  RESPA  regulation. 
The  Department  therefore  reserved  24 
CFR  3500.17  for  escrow  accoimt 
provisions.  However,  because  the 
November  2, 1992  Final  Rule  withdrew 
all  previous  RESPA  informal  legal 
opinions,  there  has  been  uncertainty 
conconing  the  Department's  position 
on  acceptable  methods  of  escrow 
accounting  under  RESPA.  Therefore, 
pending  new  rulemaking  establishing  a 
new  §  3500.17,  the  Department 
announces  its  interpretation  of  section 
10  of  RESPA,  regarding  acceptable 
accounting  methods  for  purposes  of 
section  10.  The  public  is  reminded, 
however,  that  inasmuch  as  rulemaking 
may  lead  to  a  change  or  changes  in  the 
Department's  policies  respecting  escrow 
accounting  including  policies  respecting 
escrow  accounting  procedures,  that  this 
interpretation  only  pertains  pending 
adoption  of  a  final  rule  by  the 
Department  in  accordance  with  the 
Administrative  Procedures  Act  or  uintll 
this  interpretive  rule  is  withdrawn  or 
superseded. 

The  Interpretive  Rule 

(RESPA  Interpretive  Rule  1993-1] 
Escrow  Accounting  Methods 

The  Department  of  Housing  and 
Urban  Development  interprets  section 
10(a)  (1)  and  (2)  of  the  Real  Estate 
Settlement  Procedures  Act  (RESPA) 
with  respect  to  permissible  escrow 
accounting  methods  as  follows: 

Both  "individual-  (or)  single-item 
analysis"  and  "aggregate  (or)  composite 
analysis"  are  acceptable  escrow 
accounting  methods  under  sections 
10(a)  (1)  and  (2)  of  RESPA  for 
determining  the  maximum  amounts 
which  may  be  accumulated  in  escrow 
accounts  for  purposes  of  this  Section. 
(Nothing  in  this  interpretation  shall 
prevent  mortgage  loan  docimients  from 
specifying  an  accounting  method  or  any 
other  limitation  which  leads  to  lesser 
escrow  amounts  than  would  result  bom 
these  analyses.)  Under  individual-  (or) 
single-item  analysis,  each  item 
accounted  for  may  represent  only  a 
single  payee  and  the  account  for  that 


payee  may  not  be  subdivided  into 
separate  sub-accounts.  The  following 
appendix  contains  examples  of 
algorithms  which  illustrate  these 
accounting  methods.  These  illustrations 
should  not  be  interpreted  as.  in  any 
manner,  establishing  minimum  balance 
requirements  for  escrow  accoimts;  they 
are  intended  only  to  illustrate  these 
methods. 

Appendix 

"Aggregate  (or)  composite  analysis"  is 
a  method  of  computing  required  escrow 
balances  and  deposits  considering  all 
escrow  items  as  a  whole.  The  following 
explains  the  accompanying  chart: 

Step  1.  Under  the  aggregate  method, 
in  establishing  required  payments  from 
the  borrower,  the  servicer  would  first 
project  a  trial  monthly  (month-end) 
balance  for  the  account  as  a  whole  over 
the  next  twelve  months  (a  trial  running 
balance),  assuming  each  estimated 
disbursement  is  made  in  the  month  it  is 
due  and  assiuning  payments  from  the 
borrower  equal  to  Viz  of  the  estimated 
total  annual  escrow  accoimt 
disbursements  are  received  each  month. 

Step  2.  The  servicer  would  then 
examine  the  monthly  trial  balance  and 
would  add  to  the  first  monthly  balance 
an  amoimt  just  sufficient  to  bring  the 
lowest  monthly  trial  balance  to  zero  and 
adjust  all  subsequent  monthly  balances 
accordingly. 

Step  3.  The  servicer  then  would  add 
to  the  monthly  balances,  if  it  chooses  a 
"cushion"  under  Section  10  of  RESPA, 
up  to  one-sixth  of  the  estimated  total 
annual  escrow  accoimt  disbursements. 
This  amoimt  represents  up  to  two 
months  of  escrow  payments  to  the 
servicer  (net  of  any  increases  or 
decreases  because  of  prior  year 
shortages  or  surpluses  respectively). 

Under  this  algorithm,  when  the 
account  is  being  newly  estabUshed,  at 
settlement,  the  monthly  balance  prior  to 
the  first  payment  (see  step  3)  is  the 
amount  to  start  the  escrow  account.  If 
there  are  disbursements  after  settlement 
but  prior  to  the  first  monthly  payment, 
funds  may  also  be  collected  for  these 
disbursements.  For  ongoing  accounts, 
the  servicer  should  compare  the  actual 
balance  in  the  account  to  the  projected 
monthly  balance  after  Step  3  to 
determine  any  shortage  to  be  made  up 
by  the  borrower  over  the  period  or  any 
surplus  to  be  returned  to  the  borrower. 

"Individual-  (or)  single-item  analysis" 
is  a  method  of  computing  required 
escrow  balances  and  deposits 


considering  each  escrow  item 
independently.  The  following  explains 
the  accompanying  chart: 

Step  1.  Under  the  single-item  method, 
in  establishing  required  pajmients  from 
the  borrower,  the  servicer  would  first 
project  a  separate  trial  monthly  (month- 
end)  balance  for  each  item  over  the  next 
twelve  months  (a  trial  ruiming  balance), 
assuming  each  estimated  disbursement 
is  made  in  the  month  it  is  due  and 
assuming  payments  from  the  borrower 
equal  to  V12  of  the  estimated  total 
annual  escrow  account  disbursements 
for  each  item  are  received  each  month. 

Step  2.  The  servicer  would  then 
examine  the  monthly  trial  balance  for 
each  item  and  would  add  to  the  first 
monthly  balance  an  amount  just 
sufficient  to  bring  the  lowest  monthly 
trial  balance  for  that  item  to  zero  and 
would  adjust  all  subsequent  monthly 
balances  accordingly. 

Step  3.  The  servicer  then  would  add 
to  the  monthly  balances  for  each  item, 
if  it  chooses  a  "cushion"  under  Section 
10  of  RESPA.  up  to  one-sixth  of  the 
estimated  total  annual  disbursements 
for  that  escrow  item.  This  amount 
represents  up  to  two  months  of  escrow 
payments  for  each  item  to  the  servicer 
(net  of  any  increases  or  decreases 
because  of  prior  year  shortages  or 
surpluses  respectively). 

Under  this  algorithm,  when  the 
account  is  being  newly  established,  at 
settlement,  the  monthly  balance  prior  to 
the  first  payment  (see  step  3)  is  the 
amount  to  start  the  escrow  account.  If 
there  are  disbursements  after  settlement 
but  prior  to  the  first  monthly  payment, 
funds  may  also  be  collected  for  these 
disbursements.  For  ongoing  accounts, 
the  servicer  should  compare  the  actual 
balance  for  each  item  in  the  account  to  . 
the  projected  monthly  balance  after  Step 
3  to  determine  any  shortage  to  be  made 
up  by  the  borrower  over  the  period  or 
any  surplus  to  be  returned  to  the 
borrower.  Under  this  method,  a  shortage 
or  surplus  is  based  on  an  analysis  of  the 
sum  of  all  individual  item  accounts. 

Examples  Illustrating  Aggregate  and 
Single-Item  Analyses 

Disbursements:  $360  for  school  taxes 
disbursed  on  September  20;  $1,200  for 
county  property  taxes — $500 
disbursed  on  July  25,  $700  disbursed 
on  December  10. 

Cushion:  Two  months. 

Settlement:  May  15. 

First  Payment:  July  1. 
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Dated:  January  14. 1993. 
Arthur  Hill, 

Assistant  Secretary  for  Hoasing — Fedtrat 
Housing  Commissioner. 
|FR  Doc  93-1328  Ftled  1-14-93;  2:36  pm} 
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DEPARTMENT  OF  EDUCATION 

National  Institute  on  Diaat)illty  and 
Rehabiiltation  Research,  Office  of 
Special  Education  and  Rehabilitative 
Services 

Rnal  Funding  Prioritiea  for  FY  1993 
and  1994  for  Certain  Rehabilitation 
Research  and  Training  Centers 

AGENCY:  Department  of  Education 
ACTION:  Notice  of  final  funding  priorities 
for  fiscal  years  1993  and  1994  for  certain 
rehabilitation  research  and  training 
centers. 

SUMMARY:  The  Secretary  announces  final 
priorities  for  several  Rehabilitation 
Research  and  Training  Centers  (RRTCs) 
under  the  National  Institute  on 
Disability  and  Rehabilitation  Research 
fNIDRR)  for  fiscal  years  1993-1994.  The 
Secretary  takes  this  action  to  focus 
research  attention  on  areas  of  n<)tional 
need  identified  through  NIDRR's  long- 
range  planning  process.  These  priorities 
are  intended  to  improve  rehabilitation 
services  and  outcomes  for  individuals 
with  disabilities. 

EFFECTIVE  DATE:  These  priorities  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjoimiments.  If 
you  want  to  know  the  effective  date  of 
these  priorities,  call  or  write  the 
Department  of  Education  contact 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  Fleming,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3418,  Switzer  Building, 
Washington,  DC  20202-2572. 
Telephone:  (202)  205-8532.  Deaf  and 
hearing-impaired  individuals  may  call 
(202)  205-5516  for  TDD  services. 
SUPPUMEKTARY  INFORMATION:  This 
notice  contains  12  final  priorities  under 
the  RRTC  program.  Four  of  the  priorities 
are  in  various  aspects  of  spinal  cord 
injury;  three  cover  aspects  of  traumatic 
brain  injury;  and  there  is  one  priority 
each  In  the  areas  of  stroke, 
neuromuscular  diseases,  multiple 
sclerosis,  arthritis,  and  functional 
assessment.  NIDRR  has  published 
additional  proposed  priorities  for  other 
RRTCs  and  other  programs  for  fiscal 
years  1993-1994,  and  the  final  versions 
of  those  priorities  will  be  pubhshed 
later.  Authority  for  the  RRTC  program  of 
NIDRR  is  contained  in  section  204(b)  of 
the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  760-762). 

Under  this  program,  the  Secretary 
makes  awards  to  public  agencies  and  to 
nonprofit  and  for-profit  private  agencies 
and  organizations,  including 
institutions  of  higher  education,  Indian 


tribes,  and  tribal  organizations.  The 
statute  provides  that  RRTCs  must  be 
operatsd  in  collaboration  with 
institutions  of  higher  education. 

The  Secretary  may  make  awards  fior 
up  to  60  months  through  grants  or 
cooperative  agreements,  llie  purpose  of 
the  awards  is  for  planning  and 
conducting  research,  training, 
demonstrations,  and  related  activities 
leading  to  the  development  of  methods, 

Ccedures,  and  devices  that  vrill 
efit  individuals  with  disaMlities, 
especially  those  with  the  most  severe 
disabilities. 

The  final  priorities  support  AMERICA 
2000,  the  President's  strategy  for  moving 
the  Nation  toward  the  National 
Education  Goals.  National  Education 
Goal  5  calls  for  all  Americans  to  possess 
the  knowledge  and  skills  necessary  to 
compete  in  a  global  economy  and 
exercise  the  rights  and  responsibilities 
of  citizenship.  These  priorities  would 
address  Goal  5  by  helping  individuals 
with  disabilities  to  develop  the  skills 
necessary  to  hve  and  work  successfully 
in  the  world  as  it  is  today. 

Under  the  regulations  for  this  program 
(see  34  CFR  352.32)  the  Secretary  may 
establish  research  priorities  by  reserving 
funds  to  support  particular  research 
activities.  On  July  6. 1992,  the  Secretary 
published  a  notice  of  proposed 
priorities  in  the  Federal  Register  (57  FR 
29766).  The  Department  of  Education 
received  616  letters  commenting  on  the 
proposed  priorities.  A  number  of 
modifications  were  made  to  the 
priorities  as  a  result  of  those  comments. 
The  comments,  and  the  Secretary's 
responses  to  them,  are  discussed  in  an 
appendix  to  this  notice. 

Note:  This  notice  of  final  priorities  does 
not  solicit  applications.  A  notice  inviting 
applications  is  published  in  a  separate  notice 
in  this  issue  of  the  Federal  Re>,i«er. 

Description  of  the  RshabiliUlion 
Research  and  Training  Center  Program 

RRTCs  are  established  to  conduct 
coordinated  and  advanced  programs  of 
rehabilitation  research  on  designated 
rehabilitation  problem  areas  and  to 
provide  training  to  researchers  and 
service  providers.  Each  Center  must 
disseminate  and  encoiurage  the  use  of 
new  rehabilitation  knowledge  and 
publish  all  materials  for  dissemination 
or  training  in  alternate  formats  to  make 
them  accessible  to  individuals  with  a 
range  of  disabling  conditions. 

Tne  statute  requires  that  each  Cmter 
conduct  training  for  providers  of 
rehabilitation  services  at  various  levels, 
which  may  include  undergraduate,  in- 
service,  and  postgraduate  education. 
Each  RRTC  also  must  conduct  an 
interdisciplinary  program  of  training  in 


rehabilitation  research,  including 
training  in  research  methodology  and 
applied  research  experience,  that  will 
contribute  to  the  mmiber  of  quaUfied 
researchers  working  in  the  area  of 
rehabilitation  research.  NIDRR 
encourages  all  Centers  to  include 
individuals  with  disabilities  and 
minorities  as  trainees  in  clinical  and 
research  training. 

Each  Center  must  involve  individuals 
with  disabilities  and,  if  appropriate, 
their  family  members,  as  well  as 
rehabilitation  service  providers — 
including  vocational  rehabiUtation 
service  providers — in  planning  and 
implementing  the  research  and  training 
programs,  in  interpreting  and 
disseminating  the  research  findings,  and 
in  evaluating  the  Center. 

The  Secretary  expects  each  RRTC  to 
conduct  a  multifaceted  program  of 
research  to  develop  solutions  to 
problems  confronting  individuals  with 
disabilities  in  order  to  achieve  the  goals 
specified  in  the  priority.  Applicants 
have  considerable  latitude  in  proposing 
the  specific  research  and  related 
projects  they  will  undertake  to  achieve 
the  designated  outcomes.  However,  the 
regulatory  selection  criteria  for  the 
program  (34  CFR  352.31)  require  that 
applicants  justify  their  choice  of 
researcii  projects  in  terms  of  the 
relevance  to  the  priority  and  to  the 
needs  of  individuals  with  disabilities. 
The  regulations  also  require  appUcants 
to  present  a  scientific  methodology  that 
includes  reasonable  hypotheses, 
methods  of  data  collection  and  analysis, 
and  a  means  to  evaluate  the  extent  to 
which  project  objectives  have  been 
achieved. 

The  Department  of  Education  is 
particularly  interested  in  ensuring  that 
the  expenditure  of  public  funds  is 
justified  by  the  execution  of  intended 
activities  and  the  advancement  of 
knowledge  and,  thus,  has  built  this 
accountability  into  the  selection  criteria. 
Not  later  than  three  years  after  the 
establishment  of  any  RRTC,  NIDRR  will 
conduct  one  or  more  reviews  of  the 
activities  and  achievements  of  the 
Center.  In  accordance  with  the 
provisions  of  34  CFR  75.253(a), 
continued  funding  depends  at  all  times 
on  satisfactory  performance  and 
accomplishment. 

NIDRR  is  in  the  process  of  developing 
a  revised  long-range  plan  focused  on 
achieving  six  goals  for  individuals  with 
disabilities:  (1)  Full  integration  into  the 
community,  (2)  full  employment,  (3) 
independence  and  empowerment,  (4) 
maximiun  himian  functioning  and 
health,  (5)  improved  vocational 
rehabilitation  services,  and  (6)  the 
translation  of  new  knowledge  and 


Fedgral  Re^gter  /  Vol.  SB.  No.  12  /  Thursday,  January  21.  1993  1  Notices 


9525 


technology  farto  practice.  The  priorities 
in  this  notice  are  derived  from  the  long- 
range  planning  process  and  are  intended 
to  adrieve  one  or  more  of  these  six 
outcome*. 

The  pi^hcation  of  these  final  hinding 
prioritieR  does  not  obligate  the 
Department  of  Education  to  fund 
projects  in  any  or  all  of  these  areas. 
Funding  of  particular  projects  depends 
on  the  availability  of  Kinds  and  the 
quality  of  the  applications  received.  The 
publication  of  thisse  priorities  does  not 
preclude  the  Secretary  firom  proposing 
additional  priorities,  nor  does  it  limit 
the  Secretary  to  funding  only  these 
priorities,  subject  to  meeting  applicable 
rulemaking  requirements. 

Note:  The  Background  section  for  some  of 
tbe  priorities  may  contain  substantive 
requirements  that  must  be  fonowed  by  each 
apphcant  fDr  those  priorities. 

PricHities 

Under  34  CFK  75.105(c)(3)  the 
Secretarj'  gives  an  absolute  preference  to 
applications  that  meet  one  of  the 
following  priorities.  The  Secretary  will 
fund  under  this  competition  cmly 
applications  that  meet  one  of  these 
absolute  priorities: 

Priority  1— Rehabilitation  in 
Neuromuscular  Diseases  Background 

Neuromuscular  diseases  (NMDs)  of  all 
types  affect  approximately  500,000 
children  and  adults  in  the  United  States. 
NMDs  affect  all  the  components  of  the 
neuromuscular  organ  system,  and  most 
of  the  NMDs  are  slowly  progressive  or 
even  static  over  a  relatively  normal  life 
span.  However,  some  N^MDs  can 
produce  severe  physical  dlsabiliuos  in 
young  children,  result  in  wheelchair  use 
by  age  10,  and  even  (as  in  the  case  of 
Duchenne  muscular  dystrophy)  lead  to 
early  mortality  (REHAB  BRIEF,  VoL  XI, 
No.  9, 1988). 

NMDs  can  also  strike  productive 
adults  without  warning  in  mid-life, 
cause  physical  incapacities  and 
seriously  impair  health,  physical  and 
cognitive  functioning,  ability  to  work, 
and  family  life.  Individuals  with  NMD 
incur  muscular  weakness  and  atrophy. 
Umb  contractures,  spinal  deformity, 
restrictive  limg  disease,  cardiovascular 
complications,  and  cognitive  and 
psychosocial  impairments  in  various 
degrees  and  combinations.  The  rates  of 
progression  may  vary  among  diseases 
and  among  individuals. 

Rehabihtation  is  necessary  to  inhibit 
deformity,  prolong  locomotive 
functions,  preserve  and  enhance 
mmipulation  skills,  maximize 
independent  functional  skrlls.  and  assist 
the  individual  to  maintain  and  enhance 
a  normal  social,  behavioral,  and 


vocational  profile  (Goodgeld,  General 
Principles  ^  Management  and 
Evaluation  of  Neuromuscular  Disease, 
PM&R:  State  of  the  Art  Reviews,  Vol.  2, 
No.  4.  1988).  Rehabilitation  should 
consider  the  individual's  total  needs, 
and  include  attention  to  pulmonary, 
cardiovascular,  and  other 
compUcations,  as  well  as 
musculoskeletal  and  psychosocial  care. 
The  relatively  high  incidence  of 
cognitive  impairment  in  certain 
neuromuscular  diseases  has  important 
implications  for  educational  and 
vocational  planning  (Fowler,  Johnson. 
Yang,  1988). 

Individuals  with  NMDs  have 
significant  needs  for  vocational 
rehabilitation  services  to  enable  them  to 
maintain  or  regain  appropriate 
employment.  Research  at  the  University 
of  California  at  Davis  indicates  that 
many  service  providers  underestimate 
the  vocational  potential  of  individuals 
with  NMDs,  focusing  instead  on  the  life- 
threatening  impUcations  of  some  NMDs. 
As  a  result,  the  vocational  rehabilitation 
service  system  needs  additional 
strategies  and  training  to  optimize 
services  to  this  population. 

Priority:  An  RRTC  in  NMD 
rehabilitation  shall  focus  on  developing 
interventions  to  improve  the  lives  of 
individuals  with  NMDs.  and,  to 
accompUsh  this,  shall — 

•  Develop  and  vahdate  quantitative 
measures  and  techniques  to  assess 
functioning,  including  measures  of 
endurance,  mobility,  strength,  and 
cognitive  performance,  and  use  these 
measures  to  both  doamient  the  natural 
course  of  NMDs  and  to  evaluate 
rehabihtation  irrterventicms; 

•  Develop  and  evaluate  rehabihtation 
interventions,  including  technolc^ical 
aids  and  devices  and  exercise  training, 
among  others,  to  preserve  maximum 
physical  functioning,  longevity,  and 
independence,  and  assist  individuals 
with  NMDs  to  attain  and  maintain 
employment; 

•  Develop  and  evaluate  techniques  to 
restore  and  enhance  psychosocial  and 
cognitive  functioning; 

•  Develop  and  evaluate  strategies  to 
improve  vocational  rehabihtation 
services  and  vocational  outcomes  for 
this  population; 

•  Develop  and  evaluate  strategies  to 
assist  individuals  and  their  families  to 
adjust  to  the  impact  of  NMDs  and  to 
maintain  quaUty  of  hfe;  and 

•  Develop  and  evaluate  new  strategies 
to  address  hfe-long  needs  for  beahh 
care,  rehabilitation,  psychosocial  well- 
being,  employment,  and  independent 
Uviag  for  individuals  with  NMDs  and 
their  {amiUes. 


Priority  2— Rehabihtation  and  Multipb 
Sclerosis  Background 

Multiple  Sclerocis  (MS)  is  an  adult- 
onset  neurological  diaease  that  afEectt 
the  message-carrying  nerve  fibers  of  the 
central  nervous  system.  Some  of  the 
common  symptoms  include  fatigue,  loss 
of  coordination,  numbness,  vision 
problems,  muscle  weakness,  difficulty 
walking,  spasticity,  and  urinary  and 
bowel  problems.  There  are  widely 
varying  combinations  of  symptoms  and 
rates  of  exacerbation  among  individuals. 
Some  have  few  symptoms,  which 
remain  fairly  consistent  over  time,  while 
a  small  niunber  rapidly  develop  severe 
disabilities.  Most  cases  fall  between  the 
extremes,  and  are  characterized  by 
exacerbations  followed  by  periods  of 
remission. 

Multiple  sclerosis  is  a  frequent  cause 
of  disabihty  in  the  young  adult 
population.  The  total  population  of 
individuals  with  MS  in  iiie  United 
States  is  probably  250.000-500,000 
(Baum  and  Rothschild,  Annals  of 
Neurology,  1981,  v.  10),  and,  since  a 
substantial  niunber  may  incur  severe 
disabihty  over  several  decades.  MS  is  a 
disease  that  has  considerable  social  and 
eamomic  impact.  The  age  of  onset  is 
usually  between  20  and  45  years — with 
a  mean  age  of  onset  of  33 — and  most  of 
those  affected  are  women.  Because  MS 
strikes  individuals  in  their  most 
productive  years,  just  when  they  are 
assuming  major  family  and  career 
responsibihties,  its  impact  is  often 
significant  (Scheinberg,  Multiple 
Sclerosis:  A  Guide  for  Patients  and 
Their  Families,  1983),  And  because  MS 
has  only  a  shght  impact  on  longevity,  an 
individual  can  expect  to  live 
approximately  30  years  after  the  onset  of 
MS. 

The  aim  of  MS  rehabihtation  is  to 
bptimize  independent  functioning  and 

auahty  of  hfe  for  people  with  the 
isease  and  for  their  famihes. 
Rehabihtation  has  been  associated  with 
the  diagnosis  and  treatment  of 
functional  hmitations,  with  emphasis 
on  the  functional  assessment  of  motor, 
sensory,  and  cognitive  problems  and 
treatment  aimed  at  enhancing  function 
and  altering  behavior  (Halstead,  LS., 
Grabois.  M.,  Medical  Rehabihtation, 
1985).  Because  there  is  no  available 
cure,  individuals  with  MS  must  have  "a 
coordinated  continuum  of  preventive. 
diagnostic.  ther^Mulic.  rel^ihtative. 
supportive,  and  maintenance  services 
that  address  the  health,  social  and 
personal  needs  of  individuals  with 
multiple  sclerosis  and  their  femihes" 
(National  MS  Society,  Long-term  Care 
Issues  in  Multiple  Sclerosis,  1990). 
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Priority:  An  RRTC  in  the 
rehabiUtation  of  individuals  Mrith 
multiple  sclerosis  shall — 

•  Ctevelop  and  evaluate  new  clinical 
Interventions  and  rehabilitation 
strategies  to  improve  human 
functioning,  which  may  include  early 
intervention,  as  well  as  techniques  to 
improve  motor,  sensory,  cognitive, 
alimentary,  urinary,  and  sexual 
functioning  of  individuals  with  MS; 

•  Develop  and  evaluate  new 
rehabilitation  strategies,  including 
technology  and  assistive  devices,  to 
assist  individuals  with  MS  to  attain  or 
maintain  employment,  independence, 
and  maximal  quality  of  Ufe; 

•  Develop  and  evaluate  new 
rehabilitation  strategies  to  promote  the 
maintenance  of  effective  psychosocial 
and  family  functioning;  and 

•  Develop  and  evaluate  new  models 
for  consumer  participation,  community 
integration,  and  long-term  care  in  the 
community. 

Priority  3 — Functional  Assessment  and 
Evaluation  of  Rehabilitation  Outcomes 

Background 

Improving  rehabiUtation  practices  and 
outcomes  requires  an  ability  to  assess 
functional  status  and  changes  in  status 
in  many  areas,  including  motor 
function,  cognitive  function,  emotional 
and  interpersonal  function,  and  sensory 
function,  among  others.  Both 
rehabilitation  practitioners  and 
researchers  need  better  methods  and 
protocols  to  measure  and  assess  the 
various  elements  of  impairment, 
disability,  and  handicap. 

Functional  assessment  data  are  useful 
to  the  clinician  in  selecting  and 
monitoring  treatments  and  in 
determining  whether  or  not  treatment 
goals  have  been  achieved  (Fuhrer  and 
Halpem,  1984).  Accurate  functional 
assessment  data  are  important  to 
researchers  in  studies  of  the  incidence 
and  prevalence  of  s[>ecific  physical 
impairments  and  their  associated 
limitations  and  disabilities  (Kaufert, 
1983)  and  in  studies  predicting  post- 
rehabiUtation  functioning.  Functional 
assessment  is  also  a  basic  component  of 
the  evaluation  of  rehabilitation 
interventions  and  services. 

A  common  classification  scheme  of 
impairment,  disabiUty,  and  handicap, 
comparable  to  the  World  Health 
Organization's  (WHO's)  International 
Classification  of  Diseases,  9th  edition,  is 
fundamental  to  the  development  of  an 
assessment  system.  The  WHO  trial 
International  Classification  of 
Impairments,  DisabiUties,  and 
Handicaps  may  be  a  useful  starting 
point  in  developing  a  common  language 


for  describing  rehabilitation  outcomes. 
The  Functional  Independence  Measure 
(FIM)  (Granger  and  Hamihon.  1987),  a 
descriptive,  criterion-referenced  scale, 
has  gained  some  acceptance  as  a 
measurement  system  and  is  another 
useful  starting  point  to  be  considered  in 
the  development  of  an  assessment 
system. 

There  are  numerous  tools  to  measure 
specific  components  of  human 
performance;  e.g.,  strength,  endurance, 
ener^  expenditure,  range  of  motion, 
musae  activity,  and  sensory  function. 
However,  these  assessments  often  are 
based  on  subjective  observation  or  on 
locally  unique  applications  of 
assessment  technology,  so  that  it  is 
difficult  to  make  comparisons  of  clinical 
data  between  rehabilitation  settings. 
Furthermore,  most  assessment  tools  are 
based  on  single  body  systems  and  have 
not  been  incorporated  into  an 
integrated,  multidimensional  analysis 
that  would  provide  meaningful 
measures  of  outcomes  after 
rehabilitation.  A  common  measurement 
system  would  permit  meaningful 
comparisons  of  the  effects  of  the  same 
intervention  administered  in  different 
amounts  or  levels  of  intensity,  as  well 
as  comparisons  across  various  types  of 
interventions  and  rehabilitation  settings. 

There  has  been  less  research  in 
developing  measures  of  handicap. 
Handicap  refers  to  Umitations  in  social 
role  performance  and  work 
productivity.  While  measures  of 
remunerative  activity  are  available,  tools 
for  assessing  social  role  performance 
(e.g.,  parenting  or  spousal  relationships) 
are  lacking,  as  are  tools  to  measure  the 
individual's  integration  into  the 
community.  There  is  also  a  dearth  of 
measures  to  examine  the  effect  of 
environmental  factors — such  as  physical 
barriers,  communication  barriers,  and 
policy  or  attitudinal  barriers — in 
creating  handicaps.  Because  ultimate 
outcomes  of  rehabiUtation  should  be 
holistic,  researchers  and  clinicians  need 
common  measures  of  the  extent  of 
handicap  and  the  effect  of  rehabiUtation 
in  ameliorating  handicap. 

RehabiUtation  practice  uses  a  diverse 
array  of  therapeutic  techniques,  devices, 
and  modalities.  While  precise 
measurement  of  a  specific  intervention 
and  its  outcome  is  often  difficult,  it  is 
a  prerequisite  to  determining  efficacy 
and  cost  benefit.  Standardized  measiu^s 
of  such  interventions  as  physical, 
vocational,  and  psychosocial 
rehabiUtation,  family  involvement,  and 
community  integration  are  also  needed, 
as  is  a  system  to  characterize  and 
evaluate  the  different  rehabiUtation 
programs  and  service  delivery  settings 
in  which  interventions  are  appUed. 


Priority:  An  RRTC  in  functional 
assessment  and  evaluation  of 
rehabiUtation  outcomes  shall  enhance 
the  capacity  of  the  rehabiUtation  field  to 
apply  appropriate  rehabiUtation 
interventions  and  assess  their  outcomes. 
To  achieve  these  objectives,  the  Center 
shall— 

•  Develop  and  evaluate  quantitative 
measurement  systems  for  assessing 
functional  abilities,  cUnical 
interventions,  and  rehabiUtation 
outcomes  resulting  firom  changes  in 
functional  status; 

•  Develop  and  evaluate  measures  of 
handicap  and  well-being — including 
such  areas  as  quaUty  of  Ufe, 
employment,  and  community 
integration — and  evaluate  the  utiUty  of 
these  measures  for  assessing  the  effect  of 
various  rehabiUtation  interventions  on 
level  of  handicap;  and 

•  Identify  valid  and  reUable  measures 
of  social  and  environmental  factors  that 
affect  rehabiUtation  success  and  test  the 
usefulness  of  these  measures. 

In  addition,  the  Center  shall — 

•  Work  with  a  broad  spectrum  of 
rehabiUtation  researchers  and  clinicians 
throughout  the  Nation  to  apprise  them 
of  the  ongoing  work,  obtain  their  inputs, 
and  provide  professional  education  on 
the  issues  and  methods  of  functional 
assessment  and  evaluation  of 
rehabilitation  outcomes; 

•  Work  closely  with  other  relevant 
RRTCs  and  Rehabilitation  Engineering 
Centers  to  assure  the  broadest  utiUty 
and  acceptabiUty  for  the  assessment 
systems  and  the  appropriate  use  of  new 
meastirement  devices  and  technologies; 

•  Coordinate  with  any  efforts  in 
functional  assessment  and  evaluation  of 
rehabiUtation  outcomes  by  the  new 
National  Center  for  Medical 
RehabiUtation  Research  of  the  National 
Institutes  of  Health  and  other  relevant 
research  entities;  and 

•  Involve  individuals  with 
disabilities  in  the  selection  and 
definition  of  outcome  measures. 

Priority  4 — Arthritis  Rehabilitation 

Background 

The  term  "arthritis"  encompasses  a 
large  group  of  rheumatic  diseases  that 
affect  the  joints  and  connective  tissues 
that  support  the  skeleton  and  the 
body — such  as  muscles,  tendons,  and 
ligaments — and  that  protect  and  cover 
internal  organs.  Although  the  overall 
prevalence  of  rheumatic  diseases 
increases  with  age,  many  young  adults 
and  children  also  are  affected.  About 
one  in  seven  Americans,  or  as  many  as 
37  million,  suffer  from  some  form  of 
rheumatic  disease,  and  the  annual 
economic  impact  of  arthritis  alone  is 
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estlmatad  at  $9  billion  (1990  Annual 
Report,  Arthritis  and  Musculoskeletal 
Diseases  Interagency  Coordinating 
Committee). 

This  priority  focuses  on  three  types  of 
arthritis  that  account  for  the  most 
disability: 

(1)  Degenerative  joint  disease  or 
osteoarthritis  (OA)  is  the  most  common 
form  of  arthritis  and  is  most  Ukely  to 
cause  disability  through  impairments  in 
the  knees,  hips,  and  spine.  Certain 
occupations  that  require  frequent  knee 
benmng  may  lead  to  osteoarthritis. 

(2)  A  chronic  inflammatory  disease  of 
unknown  cause,  rheumatoid  arthritis 
(RA)  afflicts  more  than  two  million 
Americans,  and  it  aHects  at  least  twice 
as  many  women  as  men.  This  disorder 
causes  inflammation,  pain,  and  swelling 
in  the  linings  of  the  joints,  and  also  can 
produce  such  general  symptoms  as 
weakness,  fatigue,  and  loss  of  appetite. 
The  disease  tends  to  be  both  duxmic 
and  irregular  and  is  frequently 
disabling. 

(3)  More  than  200,000  American 
children  are  afflicted  with  some  form  of 
arthritis.  One  of  these  diseases,  juvenile 
rheumatoid  arthritis  (JRA),  accounts  for 
about  5,000  new  cases  each  year  and 
resembles  adult  RA  in  that  it  is  a 
chronic  inflammatory  disease  of 
unknown  cause  that  is  characterized  by 
joint  pain  and  related  symptoms  and 
apparent  defects  in  regulation  of  the 
immune  system  (1990  Annual  Report, 
Arthritis  and  Musculoskeletal  Diseases 
Interagency  Coordinating  Committee). 

Arthritis  is  a  degenerative  condition 
in  that  exacerbations  lead  to  further 
impairments  and  limitations. 
Individuals  who  have  arthritis  often 
exhibit  symptoms  of  fatigue,  depression, 
sleeplessness,  and  intense  chronic  pain. 
Their  lives  may  be  marked  by  inactivity, 
unemployment,  and  psychosocial 
withdrawal. 

Researchers  and  clinicians  have 
begun  to  investigate  rehabilitation 
solutions  such  as  pain  management 
techniques,  exercise  regimens, 
endurance  training,  job  modifications, 
and  new  approaches  to  social  and 
community  participation.  Service 
delivery  methods,  such  as  team  care, 
care  in  the  local  community,  family 
involvement,  and  the  use  of  assistive 
technology,  appear  to  lead  to  more 
favorable  rehabilitation  outcomes. 
However,  major  modifications  in 
rehabilitation  await  conclusive  evidence 
of  the  efficacy  of  these  promising 
interveitfions. 

Priority:  An  RRTC  in  rehabilitation  of 
individuals  with  arthritis  shall — 

•  Develop  and  evaluate  improved 
rehabilitation  treatment  techniques  that 
maintain  and  restore  physical, 


psychological,  and  vocational 
functiening  and  reduce  chronic  pain; 

•  Develop  and  evaluate  new 
rehabilitation  strategies,  including 
technology  and  assistive  devices,  that 
will  aid  individuals  with  arthritis  to 
attain  or  maintain  employment; 

•  Develop  early  interventions, 
including  famUy  strategies,  that  will 
prevent  or  ameliorate  psychosocial  and 
educational  problems  often  asaociated 
with  ]SA;  and 

•  Develop  or  adapt  and  evaluate 
acceptable  measures  to  assess  function, 
quantify  rehabiUtation  interventions, 
and  assess  outcomes  in  human 
functioning,  employment,  and 
community  integration. 

Priority  5— Stroke  Rehabilitation 

Background 

Stroke  is  a  major  cause  of  disability 
leading  to  institutionalization  for 
elderly  persons.  In  1986  the  American 
Heart  Association  estimated  that 
approximately  350,000  Americans 
survived  strokes,  adding  to  the  total  of 
over  two  million  stroke  survivors,  many 
of  whom  required  chronic  care  (Wolf, 
1989).  About  two  thirds  of  stroke 
survivors  have  permanent  disabilities. 
An  estimated  40  percent  of  aU  medical 
rehabilitation  patients  are  stroke 
survivors,  presenting  a  major  challenge 
to  the  rehabilitation  field.  The 
recommendations  of  a  1989  NIDRR- 
funded  conference  on  Methodologic 
Issues  in  Stroke  Outcome  Research  were 
published  by  the  American  Heart 
Association  in  the  September,  1990 
Supplement  to  Stroke:  A  Journal  of 
Cerebral  Circulation  and  are  one 
foundation  for  this  priority. 

The  impact  of  residual  impairments  of 
stroke  is  profound,  requiring  prolonged 
therapy  and  adjustment  to  the 
likelihood  of  long-term  significant 
disability.  Many  stroke  survivors  are 
dependent  on  others  for  assistance  with 
self-care  and  mobility,  and  survivors  are 
often  limited  in  their  options  for  social 
interaction  and  community 
participation.  The  physical,  social,  and 
vocational  functioning  of  stroke 
survivors  in  the  community  is 
significantly  poorer  than  that  of  age- 
mali^d  persons  in  control  groups. 
While  the  incidence  of  stroke  is  lower 
in  the  working  age  population,  strokes 
can  have  devastating  consequences  for 
return  to  work  or  other  employment 
outcomes. 

Approximately  half  of  all  individuals 
who  survive  a  stroke  are  disabled  by 
neurological  impairments  such  as 
muscular  weakness  or  paralysis, 
impaired  cognition,  comnnmicati<Mi 
disorders,  visual  field  loss,  perceptual 


deficits,  incontinence,  or  depression. 
Yet.  rehabilitation  practitioners  have 
demonstrated  the  potential  to  aasiit 
these  individuals  to  function  wkh  a 
significant  deeree  of  independenca. 

Stroke  rehabilitation  research  is 
specifically  concerned  with  the  large 
number  of  stroke  survivors  and  their 
residual  impairments  and  disabilities. 
Providers  of  rehabilitation  services, 
payers,  and  individuals  and  their 
families  need  assurances  that 
rehabilitation  interventions  are 
appropriate  and  cost-effective.  This,  in 
turn,  requires  validated  knowledge  of 
the  basic  determinants  and  parameters 
of  disabitity  and  the  efficacy  of 
rehabilitation  interventions  (Gresham, 
1986). 

A  key  to  both  improved  research  and 
better  care  for  individuals  is  a  valid 
classification  system  based  on  clear 
descriptions  of  the  variety  of  natural 
histories  and  prognoses  (Basmajian, 
1989).  Stroke  rehabilitation  outcome 
research  must  be  concerned  with  a 
range  of  issues,  including  prevention  of 
recurrence  and  of  secondary 
complications,  restoration  and 
maximization  of  remaining  functi<Hi, 
and  psychosocial  factors  that  facilitate 
living  and  working  in  the  community. 

Priority:  An  RRTC  on  stroke 
rehabilitaticHi  shall  develop  approaches 
that  will  improve  the  outcomes  of 
rehabilitation  for  individuals  who  have 
had  strokes,  and  shall — 

•  Assess  the  predictive  accuracy  of 
prognostic  indicators  (either  existing  or 
developed  by  the  Center)  and  develop 
systems  to  apply  predictive  knowledge 
in  clinical  practice; 

•  Develop  valid  classification 
schemes  to  meas  are  and  describe  stroke 
and  the  concomitant  impairments  and 
disabilities; 

•  Develop  and  evaluate  rehabilitation 
interventions  to  improve 
communication,  cognition,  neuromotor 
functioning,  and  emotional,  fomily, 
vocational,  or  commimity  adjustment; 

•  Develop  valid  measures  to  assess 
rehabilitation  outcomes  after  stroke, 
including  long-term  outcomes  in  the 
community  and  the  woiicplace;  and 

•  Develop  and  assess  rehabilitation 
and  health  care  service  delivery  models, 
including  self-contained  stroke 
rehabilitation  imits,  coordinated  team 
care,  and  vocational  rehabilitation 
services. 

Priorities  6-8 — RAdbiUtatioD  in 
Traumatic  Brain  Injury 

Background 

Traumatic  brain  injury  (TBI)  is 
defined  as  brain  damage  from  externally 
inflicted  trauma  to  the  bead  that  results 
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in  significant  impainnent  to  an 
individual's  physical,  psychosocial,  or 
cognitive  functional  abilities.  It  is 
characterized  by  altered  consciousness 
(coma  or  post-trauma  amnesia)  during 
the  acute  phase  after  injury,  the 
duration  of  which  varies  ^eatly  among 
individuals,  usually  depending  on  the 
severity  of  the  injury. 

Hie  peak  incidence  of  TBI  is  between 
the  ages  of  15  and  24.  and  it  is  two  to 
three  times  more  common  in  males  than 
females.  Most  persons  with  TBI  are 
single  and  are  likely  to  have  limited 
education  and  employment  experience. 
A  significant  number  have  histories  of 
alcohol  or  drug  use,  or  have  undergone 
psychiatric  care  prior  to  their  head 
injuries  (Kraus  et  al.,  1983). 

The  National  Head  Injury  Foundation 
reports  that  every  year  30,000  to  50.000 
of  the  400,000  to  600,000  people  who 
sustain  TBIs  are  left  with  noticeable 
physical,  social,  and  cognitive  deficits 
severe  enough  to  prevent  them  from 
rettiming  to  their  former  levels  of 
function.  The  nimiber  of  survivors 
requiring  comprehensive  and  extended 
periods  of  rehabilitation  has  also 
increased  dramatically  since  the 
introduction  of  sophisticated  emergency 
care  and  trauma  centers. 

The  residual  deficits  that  result  from 
TBI  may  be  grouped  as  follows: 

(1)  Physical  impairments — 
impairments  of  gait,  limb  spasticity, 
labored  speech,  vision  difficulties,  poor 
balance,  hearing  loss,  other  sensory 
impairments,  headaches,  lack  of 
coordination,  paralysis,  and  potential 
for  seizure  disorders; 

(2)  Cognitive  impairments — loss  of 
alertness,  attention,  concentration, 
learning  and  memory,  abstraction, 
conceptualization,  and  problem-solving; 

(3)  Executive  impairments — loss  of 
ability  to  plan,  organize,  and  carry  out 
goal-directed  activity;  inability  to 
modulate,  monitor,  evaluate,  regulate, 
and  self-correct  on-going  behavior;  and 

(4)  Psychosocial  impairments — 
tendency  toward  social 
inappropriateness.  inability  to  control 
emotions,  fotigue,  mood  swings,  sexual 
dysfunction,  restlessness,  lack  of 
motivation,  and  inability  to  form  and 
maintain  relationships. 

Prevention  and  treatment  of  the  many 
secondary  medical,  psychological,  and 
cognitive  complications  will  enable 
many  survivors  of  TBI  to  progress 
purposefully  through  acute 
rehabilitation  and,  after  discharge,  to 
remain  in  the  home  and  community 
without  frequent  return  to  the  hospital 
or  rehabilitation  facility  to  remediate  the 
problems.  Because  brain  injury  research 
and  service  programs  are  relatively 
recent  developments,  there  have  been  to 


date  few  definitive  solutions  to  the 
complex  rehabilitation  problems  of  TBI. 
Frequently,  service  delivery  methods 
from  developmental  disabilities, 
correctional  rehabilitation,  and  mental 
health  models  have  been  transferred  or 
modified  for  rehabilitation  purposes. 

Individuals  with  TBIs  frequently  need 
interventions  in  the  areas  of  education, 
vocational  education,  and  vocational 
rehabiUtation  to  enable  them  to  obtain 
and  retain  appropriate  employment. 
Because  TBI  may  involve  a  lasting 
combination  of  cognitive  and 
neurobehavioral  impairments,  and 
sometimes  motor  and  commimications 
impairments  as  well,  these  individuals 
require  individualized  rehabilitation 
strategies,  often  long-term. 

The  scope  and  severity  of  the 
disabilities  and  the  opportunity  to 
improve  outcomes  indicate  a  need  for  a 
substantial  body  of  programmatic 
research  to  provide  information  and 
understanding  of  the  many  diagnostic, 
evaluative,  therapeutic,  and  commimity 
reintegration  issues  related  to  TBI.  Thus, 
the  Swretary  is  proposing  priorities  for 
three  Centers  in  various  aspects  of  head 
trauma  research. 

Each  of  the  Centera  to  be  funded 
under  these  priorities  must  coordinate 
with  other  NIDRR-?ponsored  RRTCs  and 
model  systems  on  br  .in  injury,  and  with 
the  RSA-funded  regional  centers  on  TBI. 

Priority  6— Rehabilitation  Interventions 
in  TBI 

An  RRTC  on  the  prevention  of 
secondary  complications  and  the 
development  of  interventions  to 
improve  functioning  of  individuals  with 
TBI  shall— 

•  Develop  a  valid  methodology  to 
measure  and  describe  the  course  of 
brain  injury  recovery  and  clinical 
sequelae; 

•  Develop  and  test  prognostic 
indicators  of  rehabilitation  outcome 
including  early  predictors  of  functional 
outcomes  for  all  age  groups; 

•  Develop  and  evaluate  new  methods 
of  prevention  and  treatment  of  the 
secondary  medical,  psychological,  and 
neurobehavioral  complications  of  TBI; 

•  Identify  individual  characteristics 
and  environmental  barriers  that 
contribute  to  the  development  and 
exacerbation  of  secondary 
complications,  and  develop 
interventions  to  address  them;  and 

•  Develop  and  evaluate  new 
rehabilitation  interventions  for 
community-based  rehabiUtation  to 
improve  the  medical,  neurobehavioral. 
psychological,  and  social  functioning  of 
persons  with  moderate  to  severe  TBI. 


Priority  7— Community  Integration  and 
TBI 

An  RRTC  to  advance  the  outcomes  of 
independent  living  and  community 
integration  for  individuals  Mrith  TBI 
shall— 

•  Develop  and  evaluate  valid 
measures  of  community  integration  for 
the  TBI  population; 

•  Develop  and  evaluate  effective 
models  of  commimity  integration; 

•  Develop  and  evaluate  successful 
models  for  optimizing  support  to  and 
from  families  during  rehabilitation  and 
commimity  integration; 

•  Develop  and  evaluate  treatment 
strategies  to  enhance  neurobehavioral 
functioning  and  cognition,  especially  as 
related  to  employment  and  community 
integration; 

•  Develop  strategies  to  enhance  the 
accessibility  of  independent  living  and 
employment  opportunities  for 
individuals  with  TBI; 

•  Delineate  the  types  of  services 
needed  in  the  community  to  meet  the 
rehabilitation  needs  of  persons  with  TBI 
and  evaluate  the  appropriateness  and 
efficacy  of  commtmitv  services; 

•  Develop  and  evaluate  models  for 
the  prevention  and  treatment  of 
substance  abuse,  including  the 
timeliness  of  intervention,  among 
individuals  with  TBI;  and 

•  Develop  and  evaluate  innovative 
approaches  to  enhance  neurobehavioral 
function  and  psychological  adjustment. 

Priority  8 — Vocational  Rehabilitation 
and  Employment  in  TBI 

An  RRTC  to  improve  vocational 
rehabilitation  services  for  individuals 
with  TBI  and  enhance  their  long-term 
employment  outcomes  shall — 

•  Develop  and  evaluate  new  strategies 
of  vocational  rehabilitation,  job 
placement,  and  work  adjustment 
services,  including  models  for 
competitive  employment; 

•  Identify  and  demonstrate  effective 
transition  models  from  school  to  work 
for  school-age  TBI  survivora; 

•  Develop  and  evaluate  improved 
programs  of  vocational  education  and 
vocational  training  for  this  population; 

•  Identify  types  of  job 
accommodations  that  will  enable  TBI 
survivora  to  work  productively;  and 

•  Develop  commtmity-based  support 
services  to  provide  ongoing  supports 
needed  to  maintain  employment  for  the 
long  term. 

Priorities  9-12— Rehabilitation  of  Spinal 
Cord  Injury 

Background 

Spinal  Cord  Injury  (SO)  results  from 
trauma  to  the  lower  central  nervous 


system  that  has  a  catastrophic  effiBct  on 
physical  functioning  and  major  effects 
on  psychosocial  and  vocational 
functioning  as  well.  The  primary  effects 
are  loss  of  motor  function  and  loss  of 
sensation  below  the  level  of  injury. 
Because  of  the  nature  of  the  injury,  the 
survivOT  is  vxilnerable  to  a  myriad  of 
debilitating  and  costly  medical  and 
social  complications.  While  SQs  are 
relatively  uncommon,  they  are  always 
costly  in  terms  of  hospitalization  and 
rehabiUtation  expenditures,  loss  of 
income  and  assets,  and  effects  on  the 
quality  of  life. 

Kraus,  et  al.  (1983)  estimated  the 
annual  incidence  of  acute  SQ  in  the 
United  States  to  be  approximately  50 
per  million  population.  Vehicular 
accidents  are  the  primary  cause  of  these 
injiuies.  SQ  often  occiirs  in  a  young 
population  that  will  incur  major  Ufetime 
medical  costs  if  rehabilitation  is  not 
successful.  The  SQ  typically  occurs  to 
males  between  the  ages  of  15  and  24. 
They  are  likely  to  be  single,  have 
limited  educational  levels,  and  not  be 
established  in  careers  or  even  long-term 
employment.  The  recent  scientific 
literature  indicates  that  many  of  these 
young  men  have  learning  disabilities  or 
problems  with  alcohol  and  substance 
abuse  which  place  them  at  high  risk  for 
trauma  and  interfere  with  rehabilitation 
success  after  injury. 

The  Secretary  is  proposing  priorities 
for  four  RRTCs  to  develop  solutions  to 
problems  in  the  rehabiUtation  of 
individuals  with  SQs.  Each  of  these 
RRTCs  must  coordinate  with  the  Spinal 
Cord  Injury  Special  Demonstration 
projects,  also  funded  by  NIDRR,  to 
ensure  the  timely  transfer  of  new 
rehabUitation  knowledge  to  the 
demonstration  projects. 

Priority  9 — Secondary  Complications  in 

sa 

Background 

Preventing  or  treating  costly 
secondary  medical  complications 
enhances  the  health  status, 
employability,  and  potential  for 
independent  functioning  of  individuals 
with  sa.  Many  individuals  with  SCI 
remain  in  acute  care  hospitals  or 
nursing  facilities  for  extended  lengths  of 
stay  because  of  decubitus  ulcers,  urinary 
tract  infection,  mass  reflex  spasticity, 
deep  vein  thromboses,  and  other 
secondary  compUcations. 

Significant  progress  has  been  made  in 
the  prevention  and  treatment  of 
secondary  complications  of  SCI  such  as 
urinary  tract  infections  (Lloyd,  1989; 
Nanninga.  1980;  Montgomery,  1985), 
deep  vein  thrombosis  (Green,  1986, 
1987, 1991;  Merli.  1990),  and  other 


circulatory  disorders  and  respiratory 
complications  (Stover,  et  al.,  1984). 
Pnority.  An  RRTC  on  secondary 
complications  shall  focus  on  improving 
the  nmctioning  of  individuals  with  SCI 
by  developing  new  clinical  methods  and 
service  delivery  techniques  that  will 
prevent  or  ameliorate  secondary 
complications.  The  Center  shall— 

•  Define  the  clinical  course  of  SQ 
and  the  development  and  exacerbation 
of  debilitating  complications; 

•  Develop  and  evaluate  techniques  to 
reduce  the  incidence  of  secondary 
complications  and  minimize  the 
debilitating  and  costly  consequences  of 
both  frequent  hospitalization  and 
lengthy  medical  treatment: 

•  Develop  and  evaluate  interventions 
to  optimize  individual  functioning  in 
individuals  with  SQ;  and 

•  VaUdate  methods  to  involve  family 
members  in  the  rehabilitation  process 
and  to  maximize  consumer  self- 
management  of  the  rehabiUtation 
process. 

Priority  10 — Community  Integration  for 
Individuals  With  Spinal  Cord  Injury 

Background 

The  Uterature  on  spinal  cord  injury 
suggests  that  post-injury  Ufe  expectancy 
is  now  as  high  as  30-40  years  (REHAB 
BRIEF,  Vol.  IX,  No.  12).  These  can  be 

E reductive  years  of  work,  study,  family 
fa,  independent  Uving,  leisure 
activities,  and  community  participation. 
However,  there  are  many  obstacles  that 
must  be  addressed  if  these  objectives  are 
to  be  realized.  These  include  problems 
in  maintaining  health  status; 
disincentives  to  work,  marriage,  and 
family  Ufe;  high  costs  and  unavailabiUty 
of  quality  health  care;  and  restrictions 
caused  by  mobiUty  Umitations  and 
inaccessibiUty. 

ftioriiy:  An  RRTC  in  community 
integration  for  individuals  with  SQ 
shall  develop  and  disseminate  new 
knowledge  and  techniques  to — 

•  Improve  personal  and  psychosocial 
adjustment  after  SQ; 

•  Enhance  family  Ufe,  including 
involvement  of  family  members  in 
rehabilitation,  and  options  for  marriage, 
sexuaUty,  reproduction,  and  parenting; 

•  Enhance  participation  in 
conmiunity  Ura; 

•  Improve  techniques  for-maintaining 
health  status;  and 

•  Improve  systems  for  long-term  care 
in  the  commimity. 

Priority  11— Vocational  Rehabilitation 
and  Employment  for  Individuals  With 
Spinal  Coni  Injury 

Background 

Data  indicate  that  at  least  70  percent 
of  individuals  with  SCL  are  imemployed 


at  five  years  post-injury,  and  more  than 
60  percent  are  unemployed  at  ten  years 
post-injury  (Menter,  R.R.,  in  Apple.  D.F 
and  L.M.  Hudson,  eds.,  Spinal  Cord 
Injury:  The  Model.  1991).  Individuals 
who  have  sustained  SQ  are  capable  of 
productive  work  in  many  fields  and  at 
many  levels,  but  there  appear  to  be  a 
number  of  obstacles  to  realizing  this 
employment  potential. 

While  continuing  health  maintenance 
problems,  Umited  functional  capacities, 
and  incomplete  community  integration 
may  contribute  to  this  problem, 
imacceptably  high  unemployment 
persists  even  among  those  in  whom 
acute  rehabiUtation  and  physical 
restoration  have  been  quite  successful. 
Obstacles  that  have  been  identified 
include:  financial  disincentives  in 
pubUc  policy,  inadequate  vocational 
rehabiUtation  services,  disincentives  in 
employee  benefit  plans,  environmental 
and  transportation  barriers,  barriers  to 
personal  assistance  services  at  the  job 
site,  and  concomitant  disabiUties  such 
as  learning  disabiUties  or  substance 
abuse. 

Priority:  An  RRTC  on  vocational 
rehabilitation  and  employment  for 
individuals  with  SQ  shall  develop 
techniques  to— 

•  Increase  the  incidence  and  duration 
of  employment  and  the  level  and  quaUty 
of  work  life  for  individuals  with  SQs; 

•  Improve  the  quantity  and 
appropriateness  of  vocational 
rehabiUtation  services  to  individuals 
withSQ; 

•  Maximize  the  incentive  to  work  at 
an  optimum  level  with  improved  cost- 
benefit  ratios  to  society; 

•  Improve  educational  and  vocational 
training  programs  for  individuals  with 
Sa:and 

•  Reduce  physical  and  attitudinal 
barriere  to  employment  and  provide 
work-related  supports  to  enhance  the 
UkeUhood  of  successful  employment. 

Priority  12— Aging  With  Spinal  Cord 
Injury 

Background 

The  increased  post-injury  life 
expectancy  has  resulted  in  a  new 
phenomenon  that  is  not  weU 
understood — a  population  aging  with 
SQs.  Initial  studies  of  this  phenomenon 
indicate  that  significant  changes  in 
function,  equipment  needs,  and  costs  of 
care  occur  as  individuals  get  older 
(Menter,  op.  cit.). 

Observera  have  noted  that  the  patterns 
of  problems  related  to  aging  differ  along 
three  major  dimensions  of  injury:  the 
type  of  neurological  injury  (e.g.,  high  or 
low,  complete  or  incomplete),  age  at 
onset  of  the  injury,  and  the  historical  era 
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in  which  the  injury  occurred.  Most 
individuals  experience  declines  in 
functional  capacities  as  they  age. 
However,  normal  declines  in  muscle 
strength,  range  of  motion  of  the  joints, 
or  pulmonary  or  cardiovascular  capacity 
may  significantly  interfere  vnth  the  SCI 
incUvidual's  abiUty  to  function  or  to 
compensate  for  other  limitations,  may 
lead  to  increased  disability  and 
bospitahzation,  and  may  even  be  life- 
threatening. 

These  physiological  changes  are  often 
accompanied  by  changes  in  the  social 
support  systems,  such  as  changes  in 
family  composition;  diminished 
resoiutss  brought  on  by  loss  or  aging  of 
parents  or  spmuse,  or  retirement;  and 
changes  in  housing  or  community 
programs.  There  is  also  a  major  increase 
in  costs  of  care  when  the  individual 
requires  more  frequent  hospitalization, 
more  personal  assistance,  and  more 
assistive  technological  devices. 

Priority.  An  RRTC  to  address  the 
problems  of  aging  with  SO  shall — 

•  Develop  a  better  understanding  of 
the  natural  course  of  SQ  as  persons  age; 

•  Develop  techniques  for  individuals 
aging  with  SQ  to  maintain  functional 
capabilities  and  to  cope  with  additional 
functional  losses; 

•  Develop  regimens  for  nutrition, 
exercise,  stress  management,  health 
maintenance,  and  self-care  to  minimize 
the  impacts  of  aging  with  SQ;  and 

•  Develop  methods  to  maintain 
community  integration,  employment, 
family  life,  and  independent  living  for 
individuals  aging  with  SO. 

Applicable  Pr^ram  Regulations:  34 
CFR  parts  350  and  352. 

Program  Audiority:  29  U.S.C  760-762. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.133B,  Rehabilitation  Research 
and  Training  Centers) 

Dated:  November  23, 1992. 
Lamar  Alexander, 
Secretary  of  Education. 

Appendix — Analysis  of  Comments  and 
Changes 

The  Department  received  816 
comments  in  response  to  the  proposed 
priorities.  Many  additional  comments 
were  received  after  the  deadline  date 
and  could  not  be  considered  in  this 
response.  Most  of  the  comments  were 
generally  supportive  of  the  priorities, 
but  many  made  siiggestions  for 
modifications.  In  addition,  a  number  of 
individuals  and  organizations  urged  the 
addition  of  other  specific  priorities.  This 
Appendix  first  presents  and  discusses 
the  comments  that  were  general  and 
applicable  to  several  or  all  of  the 
priorities.  Second,  the  comments 
received  on  each  specific  priority  are 


discussed  in  the  order  in  which  the 
priorities  were  pubUshed.  Finally,  the 
comments  calling  for  additional 
priorities  are  discussed  at  the 
conclusion  of  this  Appendix. 

General  Comments 

Comment:  Several  commentem 
recommended  that  RRTCs  should 
involve  not  only  individuals  with 
disabiUties  but  also  representatives  of 
insiirance  companies  or  others  who 
represent  the  public,  the  ultimatepayers 
for  most  rehabilitation  services.  The 
contention  was  that  this  would  make 
RRTCs  more  responsible  and  provide  an 
incentive  to  develop  more  cost-effective 
rehabilitative  technology. 

Discussion:  Each  Center  must  involve 
individuals  with  disabiUties  as  part  of  a 
general  policj-  of  participatory  research 
and  because  individuals  with 
disabiUties  are  the  ultimate  intended 
beneficiaries  of  the  research.  RRTCs  are 
encouraged  to  involve  others,  including 
appropriate  service  providers,  that  they 
deem  relevant  to  their  missions.  State 
VR  agencies  are  major  payers  for 
rehabiUtation  services,  and  all  RRTCs 
are  required  to  involve  representatives 
of  the  public  vocational  rehabiUtation 
agency  in  the  State.  The  VR  agencies,  as 
payers,  are  interested  in  cost 
containment.  However,  the  Secretary 
beUeves  it  would  be  overly  prescriptive 
to  require  that  insurance  companies  be 
involved. 

Changes:  None. 

Comment:  One  commenter  asked  that 
NIDRR  clarify  the  required  relationship 
to  the  public  vocational  rehabiUtation 
program  for  each  of  the  prospective 
Centers. 

Discussion:  The  background 
description  of  RRTCs,  which  is  part  of 
the  priorities,  states  that  "(ejach  Center 
must  involve  individuals  with 
disabiUties  and,  if  appropriate,  their 
family  members,  as  well  as 
rehabiUtation  service  providers — 
including  vocational  rehabiUtation 
service  providers — in  planning  and 
implementing  the  reseiarch  and  training 
programs,  in  interpreting  and 
disseminating  the  research  findings,  and 
in  evaluating  the  Center."  Each  Center 
must  involve  the  State  agencies  and 
other  rehabiUtation  service  providers  in 
its  activities.  The  Secretary  further 
encourages  aU  Centers  to  act  as  a 
resource  and  provide  information, 
technical  assistance,  and  training  to  the 
personnel  of  the  public  rehabiUtation 
programs. 

changes:  None. 

Comment:  Several  commenters 
suggested  that  there  should  be  some 
cross-cutting  priorities  as  well  as 
disabiUty-spedfic  ones.  These 


commenters  suggested  that  certain 
conditions  such  as  spasticity,  cognitive 
deficits,  fiatigue,  or  paralysis  are 
common  to  a  number  of  disability 
categories  and  that  the  conditions 
should  be  studied  across  disabiUties. 
Some  of  these  commenters  used  the 
specific  example  of  cognitive  deficits 
occasioned  by  stroke  as  comparable  to 
those  caused  by  traumatic  brain  injxuy 
(TBI).  A  few  other  commenters. 
however,  argued  that  the  disability- 
specific  organization  of  the  priorities 
should  be  maintained. 

Discussion:  The  Secretary  beUeves 
that  this  is  an  interesting  issue  that 
should  be  further  explored.  On  the  one 
hand,  there  are  many  functional 
Umitations  that  are  indeed  common  to 
several  disabiUty  categories. 
Nevertheless,  the  position  expressed  by 
participants  in  NIDRR's  long-range 
planning  process  was  that  research  on 
the  rehabiUtation  of  these  conditions  « 
should  be  organized  around  specific 
disabilities  because  etiology  is 
extremely  significant  in  determining  the 
most  elective  rehabiUtation  approach. 
With  regard  to  the  cited  example  of 
cognitive  deficits,  NIDRR  has  previously 
combined  research  on  various  aspects  of 
stroke  and  TBI  in  a  single  Center. 
However,  because  the  characteristics  of 
the  two  populations  are  quite  disparate, 
and  because  rehabiUtation 
interventions,  prognoses,  and  (^jectives 
vary  for  these  two  populations,  the 
research  requirements  are  also  di^rent. 

NIDRR  will  convene  a  state-of-the-art 
meeting  in  FY  94  to  consider  the  value 
of  organizing  some  futiue  rehabiUtation 
research  activities  aroimd  cross-cutting 
conditions  rather  than  disabiUty- 
specific  categories. 

Changes:  None. 

Comment:  One  commenter  argued 
that  RRTCs  should  contain  a  basic 
science  component,  since  a  strong  basic 
science  faculty  tends  to  attract  better 
clinical  investigators  and  practitioners 
to  an  institution. 

Discussion:  The  Secretary  is 
concerned  with  building  capacity  in 
rehabilitation  research  and  has 
considered  this  suggestion.  The 
RehabiUtation  Act  does  permit  some 
basic  research  in  RRTCs  if  it  is 
necessary  to  achieve  an  applied 
rehabiUtation  outcome.  However,  the 
Secretary  wiU  not  require  basic 
research.  It  will  be  the  responsibiUty  of 
an  appUcant  to  demonstrate  that  any 
basic  research  it  proposes  is  essential  to 
the  achievement  of  the  objectives  stated 
in  the  priority.  NIDRR  will  explore 
means  to  collaborate  with  other  Federal 
research  agencies  to  achieve  some 
capacity-building  in  rehabiUtation 
research. 


Changes:  None. 

Conunent:  Some  commenters 
suggested  that  the  priorities  should  be 
made  more  flexible  by  permitting 
Centers  in  one  priority  area  to  conduct 
research  on  one  or  more  of  the 
objectives  (or  "bullets")  that  have  been 
published  under  another  priority  in  a 
related  area. 

Discussion:  The  Secretary  recognizes 
the  lack  of  clear  dividing  lines  among 
some  potential  areas  of  research  in 
closely-related  priority  areas.  The 
Department  does  not  impose  limitations 
on  the  scope  of  proposed  research  other 
than  those  prescribed  by  the  statute, 
regulations,  and  the  priorities. 
Applications  for  RRTC  grants  are 
reviewed  to  ensure  they  respond  to  the 
requirements  of  a  priority.  AppUcants 
are  free  to  propose  research  on  an 
objective  similar  to  an  objective 
published  under  another  priority  in  a 
related  area.  However,  applicants  are 
uirged  to  review  the  selection  criteria  for 
the  RRTC  program  at  34  CFR  352.31  and 
to  assess  the  potential  e:^ect  of  research 
proposals  in  areas  not  directly  related  to 
the  priority  on  the  peer  review  of  the 
application. 

Changes:  None. 

Comment:  Several  commenters 
objected  to  the  separation  of  medical 
rehabilitation  and  vocational 
rehabilitation  research,  specifically  in 
the  case  of  the  traumatic  brain  injury 
(TBI)  and  spinal  cord  injury  (SQ) 
centers.  Their  contention  was  that  as 
rehabilitation  is  a  holistic  concept, 
rehabilitation  research  should  be 
comprehensive. 

Discussion:  The  Secretary  agrees  that 
the  practice  of  rehabilitation  should  be 
concerned  with  all  aspects  of  an 
individual's  life.  However,  research 
must  be  organized  around  particular 
scientific  disciplines  and  expertise,  with 
well-delineated  research  hypotheses. 
Research  is  generally  not  as  all- 
encompassing  as  practice.  While  it  may 
be  worthwhile  to  include 
comprehensive  research  for  some 
rehabilitation  issues,  the  Secretary 
believes  that  the  delineation  in  these 
priorities  will  ensiu«  that  more 
attention  is  directed  to  new  research 
areas. 

Changes:  None. 

Comment:  One  commenter  noted  the 
importance  of  literacy  to  NIDRR's  six 
goals  and  urged  that  NIDRR  address 
literacy  in  some  way.  It  was  not  clear 
whether  the  commenter  was  suggesting 
a  separate  priority  for  literacy  or 
inclusion  of  literacy  components  in  all 
priorities. 

Discussion:  The  Secretary  appreciates 
the  importance  of  literacy  in  achieving 
many  Ufe  goals.  NIDRR  has  recently 


conducted  a  competition  for  projects  to 
enhance  braille  literacy  for  individuals 
who  are  blind  and  is  considering 
priorities  related  to  other  aspects  of 
literacy  and  disability.  The  Secretary 
reminds  interested  parties  that  NIDRR 
accepts  applications  for  its  Field- 
Initiated  Research  (FIR)  and  Innovation 
Grants  program  (IGP)  competitions 
without  regard  to  subject  area. 
Changes:  None. 

Priority  1— Rehabilitation  and 
Neuromuscular  Diseases  (NMDs) 

Comment:  Several  commenters  stated 
that  cognitive  dysfunction  is  extremely 
rare  in  individuals  with  NMDs  and 
should  be  dropped  from  the  priority  as 
it  serves  only  to  divert  resources  bom 
more  important  issues. 

Discussion:  While  it  is  true  that 
cognitive  dysfunction  is  not 
characteristic  of  all  NMDs,  it  is  a 
significant  issue  in  some  NMDs.  The 
commenters  seemed  to  define  cognitive 
function  quite  narrowly  as  intellect  or 
"IQ",  overlooking  the  components  of 
attention,  memory,  spatial  awareness, 
and  coordination.  The  Secretary  agrees 
that  cognitive  deficits  are  not  key  to  all 
NMDs  and  does  not  expect  the  RRTC  to 
use  resources  to  study  cognitive  deficits 
in  those  NMDs  for  which  they  are  not 
relevant. 

Changes:  None. 

Comment:  One  commenter  stated  that 
RRTCs  should  not  be  responsible  for 
techniques  to  assist  individuals  to 
maintain  employment,  but  only  to  attain 
employment. 

Discussion:  The  Secretary  believes 
maintaining  employment  is  an 
important  goal  of  rehabilitation  for 
individuals  with  disabilities.  When 
rehabilitation  programs  assist 
previously  unemployed  individuals  to 
attain  employment,  they  must  be 
concerned  with  the  likelihood  that  the 
individual  can  maintain  that 
employment.  Maintaining  employment 
for  a  specified  period  is  a  criterion  for 
"successful  rehabilitation"  under  the 
public  vocational  rehabilitation 
program.  Thus,  it  is  appropriate  to 
expect  RRTCs  that  are  developing  new 
rehabilitation  approaches  to  be 
concerned  with  strategies  that  will 
promote  the  maintenance  of 
employment. 

Changes:  None. 

Comment:  One  commenter  stated  that 
the  requirement  that  the  RRTC  include 
technological  aids  and  devices  among 
the  rehabilitation  interventions  it 
develops  and  evaluates  is  too  restrictive, 
since  technological  aids  might  not  be  an 
effective  intervention. 

Discussion:  The  Secretary  believes 
that  it  is  important  to  imderstand  the 


potential  of  technology  to  assist  in 
rehabilitation  of  any  condition,  and  that 
the  role  of  technology  in  NMDs  has  not 
been  sufficiently  explored.  The  priority 
does  not  dictate  the  amount  of  emphasis 
to  be  placed  on  technology.  It  is  up  to 
the  applicant  to  present  a  response  to 
the  priority  that  justifies  its  own 
approadi  to  developing  and  evaluating 
technology  to  assist  individuals  with 
NMDs  to  preserve  functioning, 
independence,  and  employment. 

Changes:  None. 

Comment:  One  commenter  stated  that 
the  priority  for  NMDs  should  contain,  as 
a  requirement  for  funding,  a  strong 
emphasis  on  developing  vocational 
rehabilitation  that  leads  directly  to 
employment. 

Discussion:  The  Secretary  believes 
that  attaining  and  maintaining 
employment  are  important  goals  of 
vocational  rehabiUtation  services  and 
outcomes.  The  priority's  requirement  to 
develop  and  evaluate  strategies  to 
improve  vocational  rehabilitation 
services  and  vocational  outcomes  will 
address  employment  outcomes  for 
persons  wim  NMD. 

Changes:  None. 

Priority  2— Rehabilitation  and  Multiple 
Sclerosis  (MS) 

Comment:  One  commenter  suggested 
that  the  priority  should  make  specific 
reference  to  new  interventions  for  the 
improvement  of  urinary  functioning  in 
individuals  with  MS. 

Discussion:  The  Secretary  agrees  that 
this  is  an  important  issue  for  this 
population. 

Changes:  The  first  activity  has  been 
reworded  to  read  "develop  and  evaluate 
new  clinical  interventions  and 
rehabilitation  strategies  to  improve 
human  functioning,  which  may  include 
early  intervention,  as  well  as  techniques 
to  improve  motor,  sensory,  cognitive, 
alimentary,  urinary,  and  sexuaJ 
functioning  of  individuals  with  MS." 

Comment:  One  commenter  stated  that 
the  development  and  exploration  of 
assistive  technology  for  vocational 
attainment  should  be  broadened  to 
address  full  community  integration, 
independence,  and  quality  of  Ufe. 

Discussion:  The  Secretary  agrees  that 
the  potential  of  technology  to  assist 
individuals  with  MS  to  maximize  the 
quality  of  life  in  the  community  has  not 
been  sufficiently  explored. 

Changes:  The  second  activity  in  the 
priority  has  been  reworded  to  provide 
for  strategies  to  assist  individuals  to 
"attain  or  maintain  employment, 
independence,  and  maximal  quality  of 
life". 

Comment:  One  commenter  stated  that 
opportunities  for  community  integration 
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and  consumer  participation  are  critical 
components  of  long-term  care  in  the 

communiW- 

Discussion:  The  Secretary  agrees  that 
these  issues  are  important  to  long-term 
care  in  the  community. 

Changes:  The  fourth  activity  in  the 
priority  has  been  modified  to  read 
"Develop  and  evaluate  new  models  for 
consumer  participation,  community 
integration,  and  long-term  care  in  the 
community." 

Priority  3— Functional  Assessment  and 
Evaluation  of  Rehabilitation  Outcomes 

Coniment:  One  commenter  suggested 
that  the  priority  may  be  too 
comprehensive  in  addressing  both 
medical  rehabihtation  and  community 
integration,  and  that  the  emphasis  on 
community  integration  should  be 
increased,  with  a  concomitant  decrease 
in  attention  to  issues  of  physical 
rehabilitation.  A  second  commenter 
urged  that  independent  living  be 
included  as  one  of  the  rehabilitation 
strategies  to  be  addressed  by  the 
potential  Center. 

Discussion:  The  Secretary  agrees  that 
the  scope  of  the  priority  is  oroad  and 
comprehensive.  At  the  same  time,  the 
Secretary  believes  that  this  type  of  work 
is  extremely  important  to  the  field  of 
rehabihtation — ^whether  it  be  medical, 
psychosocial,  or  vocational — and 
believes  it  is  the  key  to  much  of  the 
other  work  supported  by  NIDRR.  This 
area  emerged  as  perhaps  the  most 
important  priority  in  research  on  hiunan 
functioning  in  the  NTDRR  long-range 
planning  process.  The  Secretary 
beheves  that  this  Center  should  be 
concerned  with  the  full  range  of 
rehabilitation.  Although  the  Secretary 
believes  that  independent  hving 
includes  a  group  of  rehabilitation 
interventions  that  will  surely  need  to  be 
studied  in  any  attempt  to  assess 
rehabilitation  outcomes,  the  priority 
does  not  constrain  the  applicants  to 
consider  any  specific  rehabihtation 
interventions. 
Changes:  None. 

Comment:  Several  commentera 
suggested  the  inclusion  of  a  reference  to 
the  development  of  vahdated  treatment 
guideUnes  and  treatment  objectives  and 
an  activity  involving  measurement  and 
evaluation  standards  for  medical 
rehabihtation.  They  argiied  that  these 
standards  are  needed  to  improve  the 
quahty  of  cUnical  practice  and  to 
demonstrate  that  adherence  to  standards 
leads  to  better  outcomes  for  the 
individuals  who  are  served. 

Discussion:  The  development  of 
standards  for  medical  rehabihtation 
practice  is  an  important  concept  that 
deserves  further  elaboration  by  the  field 


of  medical  rehabilitation.  The  Secretary 
beUevM,  however,  that  the  development 
of  standards  for  clinical  practice  would 
be  a  massive  undertaking  that  would 
require  resources  and  activities  well 
beyond  the  scope  of  this  priority. 
Changes:  None. 
Comment:  One  commenter 
recommended  that  the  priority  include 
a  requirement  to  develop  systems  to 
measure  dient  goals,  the  extent  and 
impact  of  client  involvement  in 
rehabihtation  practice,  and  the  extent 
and  impact  of  client  empowerment 

Discussion:  The  Secretary  beUeves  the 
idea  of  developing  measures  to  assess 
the  extent  and  impact  of  dient 
involvement  on  rehabilitation  outcomes 
has  potential  merit,  and  that 
development  of  these  measures  would 
be  an  allowable  activity  imder  the 
proposed  priority.  However,  the 
Secretary  elects  not  to  add  more 
requirements  to  what  is  already  a  very 
comprehensive  priority.  The  Secretary 
also  reminds  interested  individuals  that 
applications  to  study  these  topics  could 
be  submitted  under  the  FIR  and  IGP 
programs. 
changes:  None. 

Comment:  Several  commenters  stated 
that  applications  of  functioned 
assessment  to  quaUty  assurance  and 
quality  improvement  would  be  one  of 
the  most  important  contributions  of  this 
priority  and  should  be  mentioned. 

Discussion:  The  Secretary  agrees  that 
a  functional  assessment  or  outcome 
measurement  system  will  be  an 
important  part  of  the  evaluation  of 
rehabilitation  interventions  and  services 
and  of  determining  efficacy  and  cost 
benefit  as  stated  in  the  Background 
section  of  the  priority.  The  assessment 
and  measurement  system  is  justified  in 
terms  of  its  potential  role  in  improving 
the  accountabihty  of  rehabilitation  as 
well.  However,  the  Secretary  does  not 
beheve  it  is  necessary  to  diange  the 
background  statement  of  the  priority. 
Changes:  None. 

Priority  4— Arthritis  Rehabilitation 

Comment:  One  commenter  stated  that 
the  concentration  on  degenerative  joint 
disease,  rheumatoid  arthritis,  and 
juvenile  arthritis  was  excellent,  but  that 
both  fibromyalgia  and  osteoporosis  are 
also  conditions  that  may  lead  to  major 
disablhty  and  should  be  included. 

Discussion:  The  Secretary  agrees  that 
fibromyalgia  is  a  condition  that  raises 
significant  rehabihtation  problems. 
However,  the  Secretary  dechnes  to 
require  all  apphcants  to  propose  studies 
on  this  population.  Instead,  apphcants 
may  elect  to  add  studies  of  this 
population,  while  not  neglecting  the 
throe  populations  described  in  the 


Background  section  of  the  priority.  The 
Secretary  reminds  the  public  that 
NIDRR  conducts  FIR  and  IGP 
competitions  in  which  interested  parties 
may  submit  apphcations  for  research 
that  is  outside  the  scope  of  the 
priorities.  The  Secretary  beUeves  that 
there  is  currently  considerable  research 
attention,  including  both  basic  and 
apphed  research,  to  the  problem  of 
osteoporosis,  particularly  as  it  afiiects 
women.  Thus,  the  Umited  resources 
available  for  arthritis  rehabilitation 
research  through  NIDRR  need  not  be 
diverted  to  this  problem  at  this  time. 

Changes:  None. 

Comment:  One  commenter  stated  that 
there  have  been  a  number  of  promising 
functional  assessment  measures  and 
that  it  may  be  more  appropriate  to  focus 
on  the  adaptation  and  appUcation  of 
existing  measurements,  rather  than  to 
reqtiire  the  development  of  assessment 
measures. 

Djscussjon.The  Secretary  agrees  that 
researchers  should  capitahze  on 
promising  existing  instruments. 

Changes:  The  fourth  activity  in  the 
priority  has  been  amended  to  read 
"develop  or  adapt  and  evaluate 
acceptable  measures  *  *  *." 

Priority  5— Stroke  Rehabilitation 

Comment:  Several  commenters  stated 
that  the  proposed  requirement  to 
document  the  natural  course  of  recovery 
from  stroke  and  to  develop  prognostic 
indicators  would  be  unprocluctively 
duphcative  of  other  studies.  They  stated 
that  the  requirement  shotild  be  focused 
on  impro'/ing  the  accuracy  of  predicting 
stroke  outcomes  and  applying 
predictive  measures  in  rehabihtation 
practice. 

Discussion:  The  Secretary  agrees  that 
is  important  to  advance  the  goals  of 
research  in  order  to  improve  practice. 
As  there  has  been  considerable  prior 
research  to  document  the  natural  coiurse 
of  stroke  recovery,  the  Secretary  agrees 
to  set  more  advanced  goals  for  this 
priority  and  require  that  the  researchers 
use  the  results  of  these  previous  studies 
to  develop  accurate  measures  to  predict 
rehabihtation  outcomes  in  practice. 

Changes:  The  priority  has  been 
modified  to  delete  "docimient  the 
natural  coiu«e  of  stroke  recovery"  and 
require  the  Center  to  assess  the 
predictive  aoc\iracy  of  existing  or  newly 
developed  prognostic  indicators  and 
develop  systems  to  apply  predictive 
knowledge  in  clinical  and  rehabihtation 
practice. 

Comment:  Several  commenters  stated 
that  a  major  additional  need  in  ttnke 
research  is  a  study  of  the  relative 
effectiveness  and  cost-efiectiveness  of 
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strategiM. 

Diactission:  The  S«3e(ary  a^acw  that 
this  Ml  aa  iaiportant  issue. 
CoossqiMi^y ,  the  pcioiity  d««a  Mqviie 
the  evaluation  of  rehabilitation 
interventions  and  tiw  assessment  of 
refaabilitetimi  and  heahh  care  service 
delivery  models.  Both  evaluation  and 
assessment  rncltide  studies  of 
effectiveness  and,  to  the  extent  feasibliB, 
cost-effectiveness. 

Changes:  None. 

Comment:  One  coBuaeoter  questioned 
the  requirement  to  "dswelop  and  assess 
healtk  care  service  delivery  models, 
including  self-contained  stroke 
rehabilitation  units,  coordinated  teaa 
care,  and  vocational  rehabilitation 
services. "  The  comm«iter  questioned 
whether  this  implied  that  the  funded 
RRTC  must  have  all  three  of  these 
components,  whether  all  three 
components  must  be  evaluated 
somewhere,  or  whether  these  were 
simply  examples  of  models  that  could 
be  studied.  Other  commenteis  suggested 
that  the  priority  be  expanded  to  include 
additional  service  models,  such  as  day 
treatment,  outpatient  treatment, 
intermediate  care,  nursing  home 
placement,  and  home  care. 

Discussion:  The  Secretary  believes 
that  it  is  important  that  the  Center 
evaluate  all  t^ee  components— self- 
contained  stroke  r^iebihtation  units, 
coordinated  team  care,  and  vocation^ 
rehabilitation  servicee— that  aie 
specified  in  the  priority.  The  Center 
may  develop  and  assess  one  or  more  of 
the  models  in  collaboration  with 
another  institution.  An  applicant  may 
also  propose  to  evaloate  additional 
service  models  or  variations  on  these 
three  components. 

Changes:  None. 

Comment:  One  commenter  stated  that 
some  functional  deficits  are  common  to 
all  individuals  with  acquired  brain 
injuries,  regardless  of  etiology,  and  that 
populations  with  stroke  or  TBI  could  be 
grouped  together  kxr  research  purposes. 

Discussion:  In  the  beginning  of  this 
Aprpendix,  the  Secretary  discussed  the 
general  issue  of  disease-specific 
priorities  and  also  made  it  clear  that 
applicants  may  propose  related  research 
as  IcNog  as  the  apphcations  are 
responsive  to  the  entire  research  scope 
of  the  principal  priority  to  which  they 
are  responding.  Thece  ass  indeed  many 
commonalities  in  functlonet  di^ficits  of 
individuals  with  stroke  sad  TBI,  and 
NIDRR  combined  the  two  disease 
categories  in  a  previous  RRTC 

However,  the  Secretary  has  chosoi  to 
fund  a  sep«ra«e  Center  tot  stroke 
research  because  of  the  difiisiwat 
rehabilitation  iwuee  presented  by  these 


two  populatkns.  Avenge  age  St  I 
family  composition,  pcognoses,  rale 
expedaitlans,.  sources  of  financial 
support,  life  expectancy,  vocotionat 
potential,  educational  needs,  prevention 
of  secondary  complications,  ^elihood 
of  redcbvisai,  and  other  health 
problems  me  (fifferant  for  these 
populations.  Became  r^ebilltatioB 
research  must  address  long-tenn 
outcones,  these  factors  would  be  likely 
to  confound  the  research.  As  previously 
stated,  NIDRR  will  convene  a  meeting  of 
experts  to  discuss  these  suggestions  wad 
the  possibilities  of  ofganiziRg  some 
future  research  priorities  along  the  Hnes 
of  functional  capacities  and  deficits. 
Changes:  None. 

Priorities  6-8 — RehabilitatioB  in 
Traumatic  Brain  Injury 

Comment  Several  commentors  stated 
that  there  should  be  a  requirement  for 
the  TBI  Centers  to  coordmate  with  other 
NIDRR  projects  and  RSA  centers  on  TBI. 

Discassion:  The  Secrstary  agrees  that 
this  should  be  a  specific  requiremwit  for 
the  TBI  Centers. 

Changes:  The  Background  statement 
for  priorities  6-A  has  been  amended  to 
require  coordination  with  other  NIDRR 
Centers  and  projects  and  RSA  centers  on 
TBL 

Comment:  One  commenter  suggested 
that  the  TBI  RRTCs  be  required  to 
cooidinale  materials  development  and 
dissemination  writh  the  National  Head 
Injury  Foundation  and  its  Stete 
associations. 

Discnssioji;  Each  Coiter  most 
disseminate  sid  encourage  the  use  of 
new  oriMbihtation  knowledge  and  must 
involve  individuals  with  disabihties, 
rehabilitation  service  providers,  and,  if 
appropriate,  family  members,  in 
dissemination  acthrities.  However,  the 
Secretary  does  not  believe  it  appropriate 
to  specify  that  the  RRTCs  miist  involve 
any  particular  private  ocganizations  in 
any  of  their  activities. 

Change  None. 

Comment:  Some  commenters 
suggested  that  certain  additional 
physical  and  psychosocial  impairmeots 
should  be  listed  in  the  background 
statement  of  the  priorities. 

Discussion:  Taa  Secretary  agrees  that 
the  suggested  problems  are  important 
impairments  and  has  altered  the 
background  statement  to  include  them. 

Changes:  The  beckground  statement 
of  the  priority  has  beni  changed  to  read 
"The  residual  d^cits  that  remilt  from 
TBI  may  be  grouped  as  follows:  (1) 
Physical  impairments'— imp^kment^  of 
gait,  limb  spesticity,  labored  speech, 
vision  diificnilies,  poof  balance,  hearing 
loss,  other  sensory  impairaients, 
beedaches,  tack  of  coordinatien, 


paralysis,  tmd  pnfUial  fee  saizuie 
disorders;  *  *  *  (4)  psychosocial 
/jnpatrmenCy— tendency  toward  soda) 
inapprofwieteness,  inebihty  to  control 
emotions,  fatigue,  mood  swings,  sexnal 
dysfuncticm,  reetlessnese.  lack  of 
motivation,  and  inability  to  form  eat4 
maintain  relationships.'' 

Comment:  One  commenter  urged  Aat 
the  priorities  require  research  on  TBI 
survirors  over  age  45.  who,  while  they 
have  significant  work  potential,  are 
often  ignored  because  (hey  do  not  fit  tbe  . 
profile  of  the  typical  TBI  snnrivor. 

Discussion:  The  Secretary  agrees  that 
fardividuals  over  age  45  may  have 
significant  work  experience  and 
potential,  as  well  as  needs  for  contimied 
independence  and  community 
integration.  Applicants  are  fieeto 
propose  research  projects  on  TBI 
siurivors  over  age  45,  but  the  Secretary 
points  out  that  selection  criteria  for  the 
RRTC  program  at  34  CFR  352.32 
emphasize  that  applicants  must  be 
responsive  to  the  published  priorities. 
The  Secretary  decliiMs  to  require 
research  on  this  population  because 
applicants  should  be  free  to  propose 
specific  sample  populations  and 
research  hypotheses  and  to  justify  their 
positions.  Further,  the  relatively  low 
incidence  of  older-age  TBI  survivors 
may  make  it  difficult  to  study 
sufficientiy  large  samples  of  this  group. 
At  the  same  time,  the  rehabiUtation 
prospects  of  this  age  group  may  be 
sufficienUy  difbrent  that  their  inclusion 
in  a  sample  with  younger  survivors 
could  dilute  the  reli^Uity  of  the  study 
findings.  The  Secretary  again  reminds 
the  public  that  special  studies  outside 
the  scope  of  the  priorities  are  welcome 
in  NIDRR's  FIR  and  IC^  programs. 

Changes:  None. 

Comment:  One  commenter  arguea 
that  the  inclusion  of  a  requinoMot  to 
study  individuals  with  concomitant  SCI 
and  TBI  will  weaken  the  research  efhrt. 
The  ccnnmenter  stated  that  the 
population  of  individuals  with  this  dtml 
disability  is  small,  and  the  hsterogenaaty 
of  the  TBI  population  already  makas  it 
difficult  to  obtain  study  sanities  of 
sufficient  size.  The  commenter  argued 
that  to  require  research  on  this  low^ 
incidence  population  would  divert 
resources  nom  mora  important  studtee, 
with  qnestioaabla  repults. 

Discussion:  The  Saastary  qgiee*  tibatr 
while  this  is  an  important  problem  for 
a  relatively  small  population,  the  RRTC 
should  not  be  required  to  investigate 
this  issve. 

Changes:  The  proposed  reqaiiement 
to  "develop  approaches  to  the  special 
rehabilitative  needs  of  iadividuale  widk 
concomituit  brain  and  spkaal  cord 
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injuries"  has  been  deleted  from  the 
priority. 

Comment:  One  commenter  suggested 
that  there  be  specific  research  on  the 
problem  of  agitation,  which  occurs  in 
approximately  half  of  individuals 
admitted  to  acute  rehabilitation  and 
appears  to  have  serious  impUcations  for 
rehabilitation  outcomes. 

Discussion:  The  Secretary  agrees  that 
this  app>ears  to  be  a  serious  problem  that 
is  deserving  of  study.  However,  the 
priwity  does  not  specify  any  of  the 
symptoms  or  compUcations  to  be 
studied.  The  Secretary  prefers  to  invite 
applicants  to  propose  the  details  of  their 
studies  and  to  justify  their  approaches. 
If  agitation  is  a  significant  compUcation 
for  over  half  of  TBI  sxuvivors,  it  Ukely 
will  be  identified  as  a  study  issue. 

Changes:  None. 

Comment:  One  commenter  stated  that 
the  research  on  substance  abuse  among 
individuals  with  TBI  should  address  the 
timeliness  of  substance  abuse 
rehabilitation. 

Discussion:  The  Secretary  agrees  that 
the  timeUness  of  substance  abuse 
rehabilitation  is  an  important  factor  in 
evaluating  that  intervention. 

Changes:  The  seventh  activity  of 
Priority  7  has  changed  to  address  the 
issue  of  the  timeliness  of  substance 
abuse  rehabilitation. 

Comment:  One  commenter 
recommended  that  Priority  7 — 
Community  Integration  and  TBI — 
address  the  additional  program  options 
of  assisted  Uving  and  specialized  day 
programs. 

Discussion:  The  Secretary  agrees  that 
these  programs  may  be  among  those 
investigators  choose  to  study  but  will 
not  specify  what  strategies  the  RRTC 
must  evaluate  in  its  efforts  to  achieve 
the  designated  outcomes. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  the  priorities  on  TBI  include 
research  into  aggressive  community 
education  and  intervention  programs  to 
promote  commimity  acceptance  of 
individuals  with  head  injury. 

Discussion:  The  Secretary  agrees  that 
community  acceptance  is  important  for 
all  individuals  with  disabilities. 
However,  the  NIDRR  long-range 
planning  process  participants 
recommended  that  NIDRR  research 
should  emphasize  accessibiUty  and 
developing  individual  capabilities, 
since  rese^jrch  on  how  to  change 
attitudes  has  had  a  Umited  impact. 

Changes:  None. 

Comment:  Several  commenters 
recommended  that  the  priority  on 
community  integration  be  expanded  to 
include  issues  of  housing, 
transportation,  re-entry  into  the 


secondary  education  system,  adult 
education,  postsecondary  education, 
non-vocational  productive  activities, 
and  recreation. 

Discussion:  Again,  the  Secretary 
acknowledges  that  these  may  be 
important  components  of  "effective 
models  of  community  integration"  and 
"types  of  services  needed  in  the 
community"  provided  for  in  the 
priority.  The  Secretary  elects  not  to 
prescribe  any  of  the  elements  of  the 
models  to  be  developed  and  evaluated, 
but  rather  to  permit  applicants  to 
propose  models  consistent  with  their 
research  hypotheses. 

C/ja/iges.None. 

Comment:  One  commenter  objected  to 
the  inclusion  of  a  requirement  to 
"(dlevelop  and  evaluate  treatment 
strategies  to  enhance  neurobehavioral 
functioning  and  cognition,  especially  as 
related  to  employment  and  community 
integration"  in  Priority  7— Community 
Integration  and  TBI.  The  commenter 
statml  that,  based  on  its  observations  as 
an  RRTC  on  commimity  integration  and 
TBI,  this  requirement  should  be 
included  in  Priority  6 — Rehabilitation 
Interventions  in  TBI.  The  commenter 
suggested  a  substitute  requirement  to 
develop  "strategies  to  enhance  the 
accessibility  of  independent  Uving  and 
employment  opportimities  for 
individuals  with  TBI." 

Discussion:  The  Secretary  believes 
that  the  suggested  addition  would 
greatly  improve  the  usefulness  of  the 
Center  funded  under  Priority  7. 
However,  the  Secretary  does  not  agree  to 
eliminate  from  that  priority  the 
requirement  to  develop  and  evaluate 
treatment  strategies  that  are  focused  on 
employment  and  community 
integration. 

Changes:  A  requirement  has  been 
added  to  Priority  7  to  "(dlevelop 
strategies  to  enhance  the  accessibility  of 
independent  living  and  employment 
opportunities  for  individuals  with  TBI". 

Comment:  One  commenter  suggested 
a  change  in  the  proposed  requirement  to 
"(dlelineate  types  of  services  needed  in 
the  community  •  •  •  and  evaluate 
treatment  programs"  in  Priority  7 
because  of  a  lack  of  clarity  about  the 
expectations  in  that  requirement. 

Discussion:  The  Secretary  agrees  that 
community  services  and  treatment 
programs  are  not  equivalent. 

changes:  The  priority  has  been 
changed  to  read  "Delineate  the  types  of 
services  needed  *  *  *  and  evaluate  the 
appropriateness  and  efficacy  of 
community  services". 

Comment:  One  commenter 
recommended  that  Priority  8 — 
Vocational  RehabiUtation  and 
Employment  in  TBI  should  also  address 


financial  disincentives  to  work;  model 
accommodations  for  professionals, 
executives,  and  skilled  workers;  and 
accommodations  for  those  who  have 
retained  pre-injury  vocational  skills  but 
require  accommodations. 

Discussion:  The  Secretary  agrees  that 
these  are  important  issues.  However,  the 
Secretary  believes  that  studies  of 
financial  disincentives  to  work  require 
diSisrent  types  of  rehabiUtation 
expertise  and  significant  resources  that 
would  dilute  attention  to  the  other 
issues  in  this  priority,  and,  therefore, 
should  not  be  included  within  the  scope 
of  this  priority.  Accommodations  for 
skilled  TBI  simrivors  could  be 
addressed  under  the  priority  as  it 
stands,  specifically  under  the 
requirement  to  "lijdentify  types  of  job 
accommodations  that  will  enable  TOI 
survivors  to  work  productively."  The 
Secretary  does  not  specify  the  study 
populations  for  the  research  but  leaves 
it  to  the  appUcant  to  propose  and 
defend  a  research  hypothesis  and 
methodolo©r. 

C/ianges)None. 

Priorities  9-12— Rehabilitation  of  Spinal 
Cord  Injury 

Comment:  Several  commenters  argued 
that  there  is  an  incongruity  in  - 

combining  research  into  neural  recovery 
with  research  on  secondary 
complications,  since  the  two  subjects 
require  quite  different  capabilities  and 
approaches.  One  commenter  stated  that 
the  study  of  neural  recovery  is  more 
appropriately  placed  in  the  domain  of 
pharmacology  than  in  rehabilitation. 

Discussion:  The  Secretary  accepts  the 
contention  of  the  commenters  that  these 
two  research  subjects  cannot  be 
combined.  Secondary  complications  are 
more  clearly  related  to  NIDRR's  applied 
rehabilitation  research  mission. 

Changes:  The  title  of  Priority  9  has 
been  changed  to  read  "Secondary 
Complications  in  SQ."  References  to 
neural  recovery  have  been  deleted. 

Comment:  Klany  commenters 
recommended  that  research  on  neural 
recovery  be  required  in  the  priority  on 
vocational  rehabiUtation  because  neural 
recovery  is  important  to  vocational 
rehabilitation. 

Discussion:  The  Secretary  does  not 
agree.  The  research  interests  and 
capabilities  required  for  research  on 
neural  recovery  are  quite  different  fix>m 
those  required  for  vocational 
rehabiUtation  research.  Neural  recovery 
is  only  one  of  several  necessary 
precursors. 

Changes:  None. 

Comment:  Several  commenters 
thought  that  the  background  section  to 
Priority  9  impUed  that  research  on 
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urinary  tnct  iaftetioiu  aad  cteBtateiy 
disoro6TS  wss  bo  ran^Br  nssowi  aDti 
uigad  tiiat  eaipbois  on  diM*  problems 
beiatained. 

Discussion:  The  Secretary  intended 
the  reference  in  the  background  awtioB 
to  significant  research  progress  in 
certain  areas  to  indicate  the  value  of 
research  to  rehabilitation  and  the  bet 
that  these  areas  were  amenable  to 
lesearch  and  ta  progreas  in  achierteg 
•olutions.  The  pciority  is  open  to 
research  on  sU  seconooy 
complicatioas. 

Changes:  tfcm». 

Comment:  One  commenter  asked  for 
clarification  of  the  extent  to  which 
RRTCs  wilt  be  required  to  invest 
resources  in  studying  the  use  of 
adaptive  technology  by  indivixluals  with 
SCI,  since  adaptive  technology  research 
raquires  difiierent  capabilities  than 
medical  rebabiUtation  research. 

Discussion:  The  priorities  do  not 
estabhsh  any  specific  requirement  for 
research  on  adaptive  technology  ta  solve 
the  problems  delineated  by  the 
priorities.  Each  applicant  must  propose 
what  it  considers  to  be  the  most 
promising  research  to  address  these 
problems.  An  applicant  may  elect  to 
devote  up  to  100  percent  of  its  effort  to 
studies  of  adaptive  technolo^,  or  it  may 
propose  to  ignore  adaptive  technology. 
The  selection  criteria  for  RRTCs  allow 
for  the  considaratien  of  the  merit  of 
various  approaches. 

Changes:  None. 

Comment:  One  commenter  stated  th^ 
research  results  must  be  translated  into 
inten^scipiinary  clinical  practice  and 
into  edacational  programs  and  practices 
for  client  use.  The  commenter  argued 
that  these  programs  should  be  client- 
developed  and  designed  so  that  dienti 
can  evaluate  their  own  self-care. 

Dfseussion:  The  RRTC  program 
contakie  several  requirements  for 
translation  of  research  findings  into 
practice,  communication  of  research 
findings  to  clinicians  and  consumers,  as 
Weil  as  to  other  researchers,  and' 
involvement  of  consumers  in  research 
and  dissemination.  These  requirements 
could  easily  be  met  by  the  approach 
described  by  the  commenter.  However, 
the  Secretary  elects  not  to  dictate  the 
specific  approaches  that  an  applicant 
must  use  to-dissenunate,  but  rather  to 
let  applicants  propose  approaches. 

Changes:  None.  ^ 


SuggestumsforAdditJoiud  Prioritiea 

Comment:  Two  himdred  and  sixty 
commenters  recommended  that  NIDRR 
include  a  priority  for  an  RRTC  on 
PMUatric- tsauma*  as  it  had  done  in  the 
FY  1988  competition.  Many 
commenterg  expressed  concern  that  the 
INLLIKK  rosoorcn  agenue  wotHo  no  longer 
inchide  research  on  the  rehabilitatlan  of 
children  with  disabilities  in  general,  on 
injured  children  in  particular,,  and  on 
suj^Kirt  to  families  of  theee  isjured 
childnm.  These  commenters 
emphasized  that  NlLlKK  should  not 
abandon  research  on  injured  children. 

Many  of  the  commenters  simply 
expressed  support  for  the  continuation 
of  the  current  research  in  thia  area. 
However,  many  of  the  commaatera  also 
stressed  the  need  for  research  in  Bine 
specific  areas.  The  nine  areas  included 
prevention  or  primary  prevention; 
epidemiological  research;  acute  medical 
care  practices;  health  policy  research; 
transition  to  education;  outcome 
research  and  evaluation  modela; 
transitional  services  to  vocational  and 
special  education;  case  management  and 
parent  advocacy  models;  and 
information  dissemination  and  training. 

A  number  of  commenters  focused  on 
the  need  for  further  research  on  children 
with  traumatic  brain  injuries.  One 
commenter  noted  tttaX  she  had  provided 
written  testimony  on  the  importance  of 
research  in  pediatric  trauma  during  the 
NIDKR  long-range  planning  process  and 
that  her  comments  were  not  reflected  in 
the  decision  not  to  announce  a  priority 
in  this  area. 

Discussion:  The  Secretary  has 
reviewed  the  extensive  public  comment 
on  the  pediatric  trauma  issue  and 
wishes  to  emphasize  that  the 
Department  is  committed  to  the 
principles  of  secondary  prevention, 
early  intervention  and  service 
improvement  for  ii^uied  children. 

The  extensive  puoMc  comment 
provided  information  on  the  incidence, 
prevalence  and  impact  of  pediatrit: 
trauma  which,  when  considered 
together,  highlights  the  importance  of 
research  in  this  area.  Comments 
supporting  this  research  were  received 
also  from  providers  of  rehabilitation  and 
other  services  to  adulls,  supporting  this 
research.  In  light  of  all  these  comments, 
the  Secretary  believes  pediatric  trauma 
should  continue  so  induced  children, 
their  families,  and  service  providers  can 
continue  to  benefit  fitnn  the  creation  of 
new  knowledge. 


CSangea:  The  DepartSmeot  will 
pnbhsh  a  final  priority  fbr  rsseordi  tn 
pediatric  trauma. 

Cbnunent;  One  commenter  urged  that 
NIDRR  announce  a  priority  for  an  RRTC 
to  assist  independent  living  centeis  to 
better  meet  the  needs  of  minority 
populatioDS. 

Discussion:  On  Jtriy  31.  19§2,  N!DRR 
pubhshed  a  notice  of  proposed 
prioritiea  that  incladas  a  proposed 
pnerity  ka  an  RSTC  on  Indepaadeiit 
Living  fcr  Underserved  Popnlations  (57 
FR  34024).  This  priority  responds  to  th» 
issues  raised  by  the  caramester. 

tjiunges.  none. 

[FR  Doc.  93-1303  Filed  l-19-«3;  8:45  am] 

BNXMO  eOM4M0-flt-U 


DEPARTMEMT  OF  EDUCATION 

OffiM  of  Special  Education  and 
RahabUitatlva  Sarvicaa 


[CFOANDuMbiaa^ 

AppUcationa  tor  Cartakv  Naw  Awarda 
Undar  tha  RahabJlBatten  Raaaarch  an* 
Training  Canlara  Program  tor  FY  IMA 

agency:  National  Institute  onDisabiKty 
and  Rehabilitation  Research,  Education. 
ACTION:  Notice  inviting  applications  for 
certain  new  awards  under  the 
Rehabilitation  Research  and  Training 
Centers  (RRTQ  program  for  Fiscal  Year 
(FY)  1993. 

Note  to  Apphcants:  This  notice  is  a 
complete  apphcation  package.  Tha 
notice  contains  infbrmation,  appUaotion 
forms,  and  instructions  needea  to  apply 
for  a  grant  under  these  competitions. 
The  &ial  priorities  fbr  the 
Rehabilitation  Research  and  Training 
Centers  (RRTC)  program  are  piiblished 
in  this  issue  of  the  Federal  Register. 
This  consolidated  application  package 
includes  the  closing  dates,  estimated 
funding,  and  application  forms 
necessary  to  apply  for  awards  imder  any 
of  this  program's  competitions.  Potential 
applicants  should  consult  the  statement 
of  the  final  priorities  published  in  this 
issue  to  ascertain  the  substantive 
requirements  for  their  appDcations. 

The  estimated  funding  levels  in  this 
notice  do  not  bind  the  Department  of 
Education  to  make  awards  in  any  of 
these  categories,  or  to  any  specific 
number  of  awards  or  fimding  levels. 


5536 


Federal  Register  /  Vol  58,  No.  12  /  Thursday.  January  21.  1993  /  Notices 


Appucahon  Notices  f=Ofl  Fiscal  Year  1993  Rehabiutation  Research  and  Traimnq  Centers  CFDA  No.  84.1338 


Fundng  priotlty 


RehibMaUon  In  Nauromuacular  OlMMa — 

RofwMNaUon  and  MuWpto  SdwiMls  (MS) 

Functional  Assassmeni  and  Evaluation  o(  RahabWlatlon  Ouloonwa 

AfthrltN  R«h«bllttatlon 

Stroka  RehitfXHtatlon 


RahabWtation  lrte«vantlont  In  Traumatic  Brain  Injury  (TBO 

Community  Integration  and  Traumatic  Brain  Injury  (TBO 

Vocational  RahabWtatlon  and  Employmani  m  Traumatic  Brain  Injuiy  (TBO 

Saconda/y  CompteaUona  In  Spinal  Cord  Injury - 

Convnunlty  Integration  lor  Indlvlduala  wHh  Spinal  Cord  Injury  (SCO 


Vocational  Rehabilitation  and  Employment  lof  IndMduals  «*h  Spinal  Cord  Injury  (SCO  - 
Agmg  with  Spinal  Cord  Injury  (SCI) ~ 


Date  tor 
transmNtal 
ofapptlca- 


3/2AJ93 
3124193 
3/24/B3 
3/24/93 
3/24/B3 
3/24/B3 
3/24/83 
a/24/83 
3/24/83 
3/24/93 
3/24/93 
3/24/83 


EstknaM 
N0.0I 
a«Mid8 


Eitlmated 
tundaavaV- 


650,000 
600,000 
600,000 
650,000 
600,000 
650,000 
600,000 
600,000 
650,000 
660,000 
600,000 
600,000 


EaUmatad 
project  pe- 
riod 
(montha) 


60 
60 
46 
60 
60 
60 
60 
36 
60 
60 
36 
48 


Applicable  Regulations:  (a)  The 
Education  Department  C^neral 
Administrative  Regulations  (EDGAR), 
34  CFR  parts  74.  75.  77.  78.  80.  81.  82. 
85,  86;  (b)  the  regulations  for  this 
program  in  34  CFR  parts  350  and  352; 
and  (c)  the  Notice  of  final  priorities  for 
this  program,  as  published  elsewhere  in 
this  issue  of  the  Federal  Reoster. 

Purpose  of  Program:  Rehabilitation 
Reseaixi  and  Training  Centers  conduct 
coordinated  and  advanced  programs  of 
rehabiUtation  research,  provide 
training — including  undergraduate, 
graduate,  and  in-service  training — to 
research  and  other  rehabilitation 
personnel,  and  assist  individuals  to 
more  effectively  provide  rehabilitation 
services. 

This  notice  supports  AMERICA  2000. 
the  President's  strategy  for  moving  the 
Nation  toward  the  National  Education 
Goals.  National  Education  Goal  5  calls 
for  all  Americans  to  possess  the 
knowledge  and  skills  necessary  to 
compete  in  a  global  economy  and 
exercise  the  rights  and  responsibilities 
of  citizenship.  This  notice  would 
address  Goal  5  by  helping  individuals 
with  disabiUties  to  develop  the  skills 
necessary  to  live  and  work  successfully 
in  the  world  as  it  is  today. 

Selection  Criteria:  The  Secretary  uses 
the  following  selection  criteria  to 
evaluate  applications  iwder  this 
program. 

(a)  fleyevance  and  importance  of  the 
research  program  (20  points).  The 
Secretary  reviews  each  application  to 
determine  to  what  degree^ 

(1)  The  proposed  activities  are 
responsive  to  a  priority  established  by 
the  Secretary  and  address  a  significant 
need  of  a  disabled  target  population  and 
rehabilitation  service  providers; 

(2)  The  overall  research  program  of 
the  Center  includes  appropriate 
interdisciplinary  and  collaborative 
research  activities,  is  likely  to  lead  to 
new  and  useful  knowledge  in  the 
priority  area,  and  is  likely  to  become  a 


nationally  recognized  source  of 
scientific  knowledge;  and 

(3)  The  applicant  demonstrates  that 
all  component  activities  of  the  Center 
are  related  to  the  overall  objective  of  the 
Center,  and  will  build  upon  and 
complement  each  other  to  enhance  the 
likelihood  of  solving  significant 
rehabilitation  problems. 

(b)  Quality  of  the  Research  design  (35 
points).  The  Secretary  reviews  each 
application  to  determine  to  what 
degree— 

(1)  The  applicant  proposes  a 
comprehensive  research  program  for  the 
entire  project  period,  including  at  least 
three  interrelated  research  projects; 

(2)  The  research  design  and 
methodology  of  each  proposed  activity 
are  meritorious  in  that — 

(i)  The  Uterature  review  is  appropriate 
and  indicates  fomiliarity  with  current 
research  in  the  field; 

(ii)  The  research  hypotheses  are 
important  and  scientifically  relevant: 

Uii)  The  sample  populations  are 
appropriate  and  significant; 

(iv)  The  data  collection  and 
measurement  techniques  are 
appropriate  and  likely  to  be  effective; 

(v)  The  data  analysis  methods  are 
appropriate;  and 

(vi)  The  applicant  assures  that  human 
subjects,  animals,  and  the  envircmment 
are  adequately  protected;  and 

(3)  The  application  discusses  the 
anticipated  research  results  and 
demonstrates  how  those  results  would 
satisfy  the  original  hypotheses  and 
could  be  used  for  planning  future 
research,  including  generation  of  new 
hypotheses  where  appUcable. 

(c)  Quality  of  the  training  and 
dissemination  program  (25  points).  The 
Secretary  reviews  each  appUcation  to 
determine  the  degree  to  which — 

(1)  The  proposed  plan  for  training  and 
dissemination  provides  evidence  that 
research  results  will  be  effectively 
disseminated  and  utilized  based  on  the 
identification  of  appropriate  and 


accessible  target  groups;  the  proposed 
training  materials  and  methods  are 
appropriate;  the  proposed  activities  are 
relevant  to  the  regional  and  national 
needs  of  the  rehabilitation  field;  and  the 
training  materials  and  dissemination 
packages  will  be  developed  in  alternate 
media  that  are  usable  by  people  with 
various  types  of  disabilities. 

(2)  The  proposed  plan  for  training  and 
dissemination  pro\'ides  for — 

(i)  Advanced  training  in  rehabilitation 
research; 

(ii)  Training  rehabilitation  service 
personnel  and  other  appropriate 
individuals  to  improve  practitioner 
skills  based  on  new  knowledge  derived 
from  research; 

(iii)  Training  packages  that  make 
research  results  available  to  service 
providers,  researchers,  educators, 
disabled  individuals,  parents,  and 
others; 

(iv)  Technical  assistance  or 
consultation  that  is  responsive  to  the 
concerns  of  service  providers  and 
consumers;  and 

(v)  Dissemination  of  research  findings 
through  publication  in  professional 
journals,  textbooks,  and  consumer  and 
other  publications,  and  through  other 
appropriate  media  such  as  audiovisual 
materials  and  telecommunications. 

(d)  Quality  of  the  organization  and 
management  (20  points).  The  Secretary 
reviews  each  application  to  determine 
the  d^ree  to  which — 

(1)  "^e  staffing  plan  for  the  Center 
provides  evidence  that  the  project 
director,  research  director,  training 
director,  principal  investigators,  and 
other  personnel  have  appropriate 
training  and  experience  in  disciplines 
required  to  conduct  the  proposed 
activities;  the  commitment  of  staff  time 
is  adequate  to  conduct  all  proposed 
activities;  and  the  Center,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin. 


gender,  age,  or  handicapping 
conditions; 

(2)  The  budgets  for  the  Center  and  for 
each  component  project  are  reasonable, 
adequate,  and  cost-effective  for  the 
proposed  activities; 

(3)  The  facilities,  equipment,  and 
other  resources  are  adequate  and  are 
appropriately  accessible  to  persons  with 
disabilities; 

(4)  The  plan  of  operations  is  adequate 
to  accomplish  the  Center's  objectives 
and  to  ensiue  proper  and  efficient 
management  of  the  Center; 

(5)  The  proposed  relationships  wifh 
Federal,  State,  and  local  rehabilitation 
service  providers  and  consumer 
organizations  are  likely  to  ensuire  that 
the  Center  program  is  relevant  and 
applicable  to  the  needs  of  consimiers 
and  service  providers; 

(6)  The  past  performance  and 
accomplishments  of  the  applicant 
indicate  an  ability  to  complete 
successfully  the  proposed  scope  of 
work; 

(7)  The  application  demonstrates 
appropriate  commitment  and  support  by 
the  host  institution  and  opportxinities 
for  interdisciplinary  activities  and 
collaboration  with  other  institutions  and 
organizations;  and 

(8)  The  plan  for  evaluation  of  the 
Center  provides  for  an  annual 
assessment  of  the  outcomes  of  the 
research,  the  impact  of  the  training  and 
dissemination  activities  on  the  target 
populations,  and  the  extent  to  which  the 
overall  objectives  have  been 
accomplished. 

Note:  The  Rehabilitation  Act  Amendments 
of  1992  require  that  each  applicant  for  a 
project  under  this  competition  must 
demonstrate  in  its  application  how  it  wrill 
address  the  needs  of  individuals  with 
disabilities  from  minority  backgrounds. 
Before  your  application  can  be  reviewed,  it 
must  Include  this  description.  Applications 
for  which  this  information  is  not  received 
will  not  be  reviewed. 

* 

In  addition,  the  1992  Amendments 
also  require  that  each  grantee  that 
provides  services  to  individuals  with 
disabilities  must  advise  these 
individuals,  or  as  appropriate,  the 
parents,  family  guardians,  advocates,  or 
authorized  representatives  of  these 
individuals,  of  the  availability  and 
purposes  of  the  State  Client  Assistance 
Program  (CAP),  including  information 
on  means  of  seeking  assistance  under 
such  programs.  A  list  of  State  CAPs  may 
be  obtained  by  calling  (202)  205-9343. 

If  you  need  further  information  about 
these  reqiiirements.  please  contact 
David  Esquith  at  (202)  205-8801. 

Eligible  Applicants:  Those  eligible  for 
assistance  under  this  program  are  as 
follows:  (a)  State  and  public  agencies  or 


organizations;  (b)  private  agencies  or 
organizations;  (c)  institutions  of  higher 
education,  and  (d)  Indian  tribes  and 
tribal  organizations. 

Deadline  for  Transmittal, of 
Applications:  March  23, 1993. 

Available  Funds:  $8,400,000. 

Estimated  Average  Size  of  Awards: 
$700,000. 

Estimated  Number  of  Awards:  12. 

Instructions  for  Transmittal  of 
Applications:  (a)  If  an  applicant  wants 
to  apply  for  a  grant,  the  applicant 
shall- 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  #  (Applicant  must 
insert  number  and  letter)).  Washington. 
DC  20202-4725,  or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington,  D.C.  time)  on  the  deadline 
date  to:  U.S.  Department  of  Education. 
Application  Control  Center,  Attention: 
(OTDA  #  (Applicant  must  insert  number 
and  letter)),  room  #3633,  Regional  Office 
Building  #3,  7th  and  D  Streets,  SW.. 
Washington.  DC. 

(b)  An  appUcant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
88  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notes:  (1)  The  U.S.  Postal  Service  does  not 
unifbnnly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  An  applicant  wishing  to  know  that  its 
application  has  been  received  by  the 
£>epartment  must  include  with  the 
appUcation  a  stamped  self-addiessed 
pKwtcard  containing  the  CFDA  nimiber  and 
title  of  this  program. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the  Application 
far  Federal  Assistance  (Standard  Form  424) 
the  CFDA  numl>er — and  letter,  if  any— of  the 
competition  under  which  the  appUcation  is 
being  submitted. 

Application  Forms  and  Instructions: 
The  appendix  to  this  application  is 
divided  into  four  parts.  These  parts  are 
organized  in  the  same  manner  that  the 
submitted  appUcation  should  be 
organized.  These  parts  are  as  follows: 


Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  instructions. 

Part  H:  Budget  Form— Non- 
Construction  Programs  (Standard  Form 
424A)  and  instructions. 

Part  ni:  Application  Narrative. 

Additional  Materials:  Public 
Reporting  Burden  Estimate 
Assurances — ^Non-Construction 
Programs  (Standard  Form  424B). 

Certifications  Regarding  Lobbying; 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013). 

Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014)  and 
instructions. 

Note:  ED  Form  ED  (80-0014)  is  intended 
for  the  use  of  grantees  and  should  not  he 
transmitted  to  the  Department. 

Disclosure  of  Lobbying  Activities 
(Standard  Form  1 .1.1.  (if  applicable)  and 
instructions;  and  Disclosure  of  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A)). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assiu-ances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certification  form  must  each  have  an 
original  signatvu«.  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 
FOR  FURTHER  MFORMATION  CONTACT: 
William  Whalen.  The  National  Institute 
on  Disability  and  Rehabilitation 
Research.  400  Maryland  Avenue.  SW.. 
room  3417.  Switzer  Building, 
Washington.  DC  20202-2704. 
Telephone:  (202)  205-9141;  deaf  and 
hearing  impaired  individutJs  may  call 
(202)  205-5474  for  TDD  services. 

Prognum  Authority:  29  U.S.C  760-762. 

Dated:  January  13, 1993. 
Robert  R.  DoTila, 

Assistant  SecretaTv,  Office  of  Special 
Education  and  Rehabilitative  Services. 

Frequent  Questiona 

2.  Can  I  get  an  extension  of  the  due 
date? 

No!  On  rare  occasions  the  Department 
of  Education  may  extend  a  closing  date 
for  all  applicants.  If  that  occurs,  a  notice 
of  the  re^dsed  due  date  is  published  in 
the  Federal  Register.  However,  there  are 
no  extensions  or  exceptions  to  the  due 
date  made  for  individual  applicants. 

2.  What  should  be  included  in  the 
application? 

The  application  should  include  a 
project  narrative,  vitae  of  key  personnel, 
and  a  budget,  as  well  as  the  Assiuances 
forms  and  Certifications  included  in  this 
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packaga  Vitae  of  staff  or  consoltaats 
should  induda  the  mdividual's  title  and 
role  in  the  proposed  proiect,  and  other 
information  that  is  specifically  pertinent 
to  this  proposed  pn^ect.  The  budgets  for 
the  first  year  and  all  mbsequent  pro}ect 
years  should  be  iiM:liided. 

If  coUabwation  with  another 
organization  is  involTed  in  the  proposed 
activity,  the  applicatkm  should  include 
assurances  of  pertidpetion  l^  the  other 
parties,  inclucling  wrritten  agreements  or 
assurances  of  cooperatioa.  It  is  not 
useful  to  include  general  letters  of 
support  or  endorsement  in  the 
applicatioa. 

U  the  applicant  proposes  to  use 
unique  tests  or  other  measurement 
instruments  that  are  not  widely  known 
in  the  field,  it  would  be  helpfiU  to 
include  the  instrument  in  the 
application. 

Many  applications  contain 
voluminous  appendices  that  are  not 
helpful  and  in  many  cases  cannot  even 
be  mailed  to  the  reviewers.  It  is 
generally  not  helpful  to  include  such 
things  as  brochures,  general  capability 
statements  of  collaborating 
organizations,  maps,  copies  of 
publications,  or  descriptions  of  other 
projects  completed  by  the  applicant. 

3.  What  format  should  be  used  far  the 
application? 

NIORR  generally  advises  applicants 
that  they  may  organize  the  application 
to  follow  the  selection  criteria  that  will 
be  used.  The  specific  review  criteria 
vary  according  to  the  specific  program, 
and  are  contained  in  this  Consolidated 
AppUcation  Package. 

4.  May  I  submit  applications  to  more 
than  one  program  competition  NIDRR  or 
more  than  one  application  to  a 
program? 

Yes,  you  may  submit  appUcations  to 
any  program  for  which  they  are 
responsive  to  the  program  requirements. 
You  may  submit  the  same  application  to 
as  many  competitions  as  you  beHeve 


apiHtipriete.  You  may  alflo  si^mut  more 
than  one  applic^ion  in  any  ^ven 
competitioa. 

5.  What  is  the  allowable  indirect  cost 

rate? 

The  Umits  on  indirect  costs  vwy 
according  to  the  program  and  the  tjrpe 
of  appUcaticm. 

Applications  that  are  for  training 
activities,  including  all  applications  in 
the  Reseorh  Training  grants  pronam, 
should  limit  indirect  charges  to  the 
lesser  of  the  actual  indirect  costs  or 
eight  percent  of  the  total  direct  costs  of 
the  program,  as  noted  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR).  If  the 
organization  does  not  have  an  approved 
rate,  the  application  should  iiK:hide  an 
estimated  actual  rate. 

6.  Can  profitmaking  businesses  apply 
for  grants? 

Ym,  However,  for-profit  organizations 
will  not  be  able  to  collect  a  fee  or  profit 
on  the  grant,  and  in  some  programs  may 
be  required  to  share  in  the  costs  of  the 
project. 

7.  Can  individuals  apply  for  grants? 
No.  Only  State,  pi^Uc  or  private 

agencies  or  organizations,  institutions  of 
higher  education  and  Indian  tribes  and 
tribal  organizations  are  eligible  to  apply 
for  grants  under  this  program. 

8.  Can  NIDRR  staff  advise  me  whether 
my  project  is  of  interest  to  MWW  or 
likely  to  be  funded? 

No.  NIDRR  staff  cannot  advise  you  of 
whether  your  st^>ject  area  or  proposed 
approadi  is  Rkely  to  receive  approval. 
HowevOT,  NIDRR  staff  can  advise  you  of 
the  requirements  of  the  program  for 
which  you  propose  to  submit  your 
application. 

9.  How  do  I  assure  that  my 
application  will  be  referred  to  tfie  most 
appropriate  panel  for  review? 

Applicants  should  be  sure  that  tiieir 
applications  are  referred  to  Ae  correct 
competition  by  clearly  induding  die 
competition  title  and  CTDA  number. 


including  alph^Mticel  code,  on  the 
Standard  Form  424. 

10.  How  soon  after  submitting  my 
apptication  can  I  find  out  if  it  will  be 
funded? 

The  time  from  closing  date  to  grant 
award  date  varies  from  program  to 
program.  Generally  speaking,  NIDRR 
endeavors  to  have  awards  made  within 
five  to  six  months  of  the  closing  data. 
UnsQCcessful  applicants  generally  will 
be  notified  within  that  time  frame,  as 
well. 

For  the  purpose  of  estimating  a 
projed  start  date,  the  applicant  should 
estimate  approximately  six  months  from 
the  closing  date,  but  no  later  than  the 
following  September  30. 

11.  Can  I  call  NIDRR  to  find  out  if  my 
application  is  being  funded? 

No!  When  NIDRR  is  aWe  to  release 
information  <hi  the  status  of  grant 
applications,  it  will  notify  applicants  by 
letter.  The  results  of  the  peer  review 
caimot  be  released  except  through  this 
formal  notification. 

12.  If  my  application  is  successful^ 
can  I  assume  I  will  get  the  requested 
budget  amount  in  subsequent  years? 

No.  Those  budget  projections  are 
necessary  and  helpful  for  planning 
purposes.  However,  a  complete  budget 
and  budget  justification  must  be 
submitted  each  year  of  the  project 
Additionally,  there  will  be  nagotiatiose 
on  the  budget  each  year. 

1 3.  Will  all  approved  applications  be 
funded? 

No.  It  often  happens  thai  the  pear 
review  panels  approve  more 
applications  thsa  NIDRR  can  fund 
within  available  resources.  Applicants 
who  are  approved  but  not  funded  are 
encouraged  to  consider  submitting 
similar  appbcations  in  future 
competitions. 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  sUfxiard  fonn  os«d  by  sppHcants  as  a  required  facesheet  for  piean^UcatioM  and  applications  submitted 
for  Federal  assisUnce.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have 
esUblished  a  review  andewnment  procedure  in  response  io  Executive  Order  12372  and  have  selected  Ae  progr«in 
to  be  included  in  their  process,  have  been  given  an  opportunity  to  review  the  applicaat's  submission. 

Entrv: 


Item;  Entrv 

I      Self-explanatory. 

2.  Date  application  submitted  to  Federal  agency  <or 
State  if  applicable)  &  applicant's  control  number 
(if  applicable). 

3.  State  use  only  (if  applicable). 

.  4.  If  this  application  is  to  continue  or  revise  an 
existing  award,  antcr  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

5  Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  the 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

6  Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter  appropriate 
letter(s)  in  the  space(s)  provided: 

— "^tv"  means  a  new  assistance  award. 

—  "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date 

—  "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9.    Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

10  Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

11  Enter  a  brief  descriptive  title  of  the  project  if 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  reai  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project. 


Item. 
12 


List  only  the  largest  political  entities  affected 
(e.<..  State,  counties,  cities). 


13.    Self-explanatory. 


14. 


15. 


16. 


17. 


18. 


List  the  applicant's  Congressional  District  and 
any  District(s)  affected  by  the  program  or  project 

Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  cvntributions 
should  be  included  mi  appropriate  lines  as 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  oaly  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
rapplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple 
program  funding,  use  totals  and  show  breakdown 
usiitg  same  categories  as  item  15. 

Applicants  should  contact  the  State  Single  Point 
of  (Contact  (SP(X)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovernmental  review 
process 

This  question  applies  to  the  applicant  organi- 
zation, not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances,  loans 
and  taxes. 

To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  the  application.) 
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INSTRUCTIONS  FOR  THE  SF-424A 


General  InstructioBe 

This  form  is  designed  so  that  application  can  be  made 
for  funds  from  one  or  more  grant  programs.  In  pre- 
paring the  budget,  adhere  to  any  existing  Federal 
grantor  agency  guidelines  which  prescribe  how  and 
whether  budgeted  amounts  should  be  separately 
shown  for  difTerent  functions  or  activities  within  the 
program.  For  some  programs,  grantor  agencies  may 
require  budgets  to  be  separately  shown  by  function  or 
activity.  For  other  programs,  grantor  agencies  may 
require  a  breakdown  by  function  or  activity.  Sections 
A.B.C,  and  D  should  include  budget  estimates  for  the 
whole  project  except  when  applying  for  assistance 
which  requires  Federal  authorization  in  annual  or 
other  funding  period  increments.  In  the  latter  case. 
Sections  A,B,  C,  and  D  should  provide  the  budget  for 
the  first  budget  period  (usually  a  year)  and  Section  E 
should  present  the  need  for  Federal  assistance  in  the 
subsequent  budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class  categories 
shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary 
Lines  1*4,  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  $ingle  Federal  grant 
program  (Federal  Domestic  Assistance  Catalog 
number)  emd  not  requiring  a  functional  or  activity 
breakdown,  enter  on  Line  1  under  Column  (a)  the 
catalog  program  title  and  the  catalog  number  in 
Column  Cb). 

For  applications  pertaining  to  a  iingle  program 
requiring  budget  amounts  by  multiple  functions  or 
activities,  enter  the  name  of  each  activity  or  function 
on  each  line  in  Column  (a),  and  enter  the  catalog  num- 
ber in  Column  (b).  For  applications  ]>ertaining  to  mul- 
tiple programs  where  none  o(  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and  the 
respective  catalog  number  on  each  line  in  Column  (b). 

For  applications  pertaining  to  multiple  programs 
where  one  or  more  programs  require  a  breakdown  by 
function  or  activity,  prepare  a  separate  sheet  for  each 
program  requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not  provide 
adequate  space  for  all  breakdown  of  data  required. 
However,  when  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summary  totals  by  programs. 

Lines  1-4,  Column*  (c)  through  (g.) 
For  new  applicoHona,  leave  Columns  (c)  and  (d)  blank. 
For  each  line  entry  in  Columns  (a)  and  (b).  enter  in 
Columns  (e),  (f),  and  (g)  the  appropriate  amounts  of 
funds  needed  to  support  the  project  for  the  first 
funding  period  (usually  a  year). 


Line*  1-4,  Column*  (c)  through  (g.)  ( continued) 

For  continuing  grant  program  applications,  submit 
these  forms  before  the  end  of  each  funding  period  as 
required  by  the  grantor  agency.  Enter  in  Column*  (c) 
and  (d)  the  estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant  funding 
period  only  if  the  Federal  grantor  agency  instruction* 
provide  for  this.  Otherwise,  leave  these  columns 
blank.  Enter  in  columns  (e)  and  (f)  the  amounts  of 
funds  needed  for  the  upcoming  period.  The  amount(*) 
in  Column  (g)  should  be  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

For  tuppUmental  grants  and  changes  to  existing 
grants,  do  not  use  Columns  (c)  and  (d).  Enter  in 
Column  (e)  the  amount  of  the  increase  or  decrease  of 
Federal  funds  an<^  enter  in  Column  (f)  the  amount  of 
the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount 
(Federal  and  non-Federal)  which  include*  the  total 
previoua  authorized  budgeted  amounts  plus  or  minus. 
as  appropriate,  the  amounts  shown  in  Columns  (c)  and 
(f).  The  amount(s)  in  Column  (g)  should  not  equal  the 
sum  of  amounts  in  Columns  (e)  and  (f). 

Line  5  —  Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4),  enter  the  titles 
of  the  same  programs,  fuxKtions,  and  activities  shown 
on  Lines  1-4,  Column  (a),  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide  similar 
column  headings  on  each  sheet  For  each  program, 
function  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non-Federal)  by  object  class 
categories. 

Lines  6a-i  —  Show  the  totals  of  Lines  6a  to  6h  in  each 
column. 

Line  6j  -  Show  the  amount  of  indirect  cost 

Line  6k  -  Enter  the  total  of  amounts  on  Lines  6i  and 
6j.  For  all  applications  for  new  grants  and 
continuation  grants  the  total  amount  in  column  (5), 
Line  6k,  should  be  the  same  as  the  total  amount  shown 
in  Section  A,  Column  (g),  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total  amount  of  the 
increase  or  decrease  as  shown  in  Columns  (l)-(4),  Line 
6k  should  be  the  same  as  the  sum  of  the  amounts  in 
Section  A,  Columiis  (e)  and  (f)  on  Line  5. 
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INSTRUCTIONS  FOR  THE  SF-424A  (continued) 


Line  7  -  Enter  the  estimated  amount  of  income,  if  any, 
expected  to  be  generated  from  this  project.  Do  not  add 
or  subtract  this  amount  from  the  total  project  amount. 
Show  under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated  amount  of 
program  income  may  be  considered  by  the  federal 
grantor  agency  in  determining  the  total  amount  of  the 
grant 
Section  C.  Non-Federal-Resourcet 

Lines  S-11  -  Enter  amounts  of  non-Federal  resources 
that  will  be  used  on  the  grant.  If  in-kind  contributions 
are  included,  provide  a  brief  explanation  on  a  separate 
sheet. 

Column  (a)  -  Enter  the  program  titles  identical 
to  Column  (a).  Section  A.  A  breakdown  by 
function  or  activity  is  not  necessary. 

Column  (b)  -  Enter  the  contribution  to  be  made 
by  the  applicant. 

Column  (c)  -  Enter  the  amount  of  the  State's 
cash  and  in-kind  contribution  if  the  applicant  is 
not  a  State  or  State  agency  Applicants  which  are 
a  State  or  State  agencies  should  leave  this 
column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in- 
kind  contributions  to  be  made  from  all  other 
sources. 

Column  (e)  -  Enter  totals  of  Columns  (b).  (c),  and 
(d). 

Line  12  —  Enter  the  total  for  each  of  Columns  (b)-(e). 
The  amount  in  Column  (e)  should  be  equal  to  the 
amount  on  Line  5.  Column  (f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13  -  Enter  the  amount  of  cash  needed  by  quarter 
from  the  grantor  agency  during  the  first  year. 

BtLUNO  COO€  4000-01  C 


Line  14  -  Enter  the  amount  of  cash  from  all  other 
sources  needed  by  quarter  during  the  first  year. 

Line  IS  -  Enter  the  totals  of  amounts  on  Lines  13  and 
14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16  •  19  -  Enter  in  Column  (a)  the  same  grant 
program  titles  shown  in  Column  (a),  Section  A.  A 
breakdown  by  function  or  activity  is  not  necessary.  For 
new  applications  and  continuation  grant  applications, 
enter  in  the  proper  columns  amounts  of  Federal  funds 
which  will  be  needed  to  complete  the  program  or 
project  over  the  succeeding  funding  p>eriods  (usually  in 
years).  This  section  need  not  be  completed  for  revisions 
(amendments,  changes,  or  supplements)  to  funds  for 
the  oirrent  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list  the  program 
titles,  submit  additional  schedules  as  necessary. 

Line  20  -  Enter  the  total  for  each  of  the  Columns  (b)- 
(e).  When  additional  schedules  are  prepared  for  this 
Section,  annotate  accordingly  and  show  the  overall 
totals  on  this  line. 

Section  F.  Other  Budget  Information 

Line  21  ->  Use  this  space  to  explain  amounts  for 
individual  direct  object-class  cost  categories  that  may 
appear  to  be  out  of  the  ordinary  or  to  explain  the 
details  as  required  by  the  Federal  grantor  agency. 

Line  22  -  Enter  the  type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in  effect 
during  the  funding  period,  the  estimated  amount  of 
the  base  to  which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23  -  Provide  any  other  explanations  or  comments 
deemed  necessary. 
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Instructions  for  Part  III — Application 
Narrative 

Before  preparing  the  AppUcation 
Narrative  an  applicant  should  read 
carefully  the  description  of  the  program, 
the  information  regarding  the  priorities, 
and  the  selection  criteria  the  Secretary 
uses  to  evaluate  applications. 

The  narrative  should  encompass  each 
function  or  activity  for  which  funds  are 
being  requested  and  should — 

1.  Begin  with  an  Abstract;  that  is,  a 
summary  of  the  proposed  project; 

2.  Describe  the  proposed  project  in 
light  of  each  of  the  selection  criteria  in 
the  order  in  which  the  criteria  are  listed 
in  this  application  package;  and 

3.  Include  any  other  pertinent 
information  that  might  assist  the 
Secretary  in  reviewing  the  application. 


4.  The  Secretary  strongly  requests  the 
apphcant  to  limit  the  Application 
Narrative  to  no  more  than  100  double- 
spaced,  typed  pages  (on  one  side  only). 

Instructions  for  Estimated  Public 
Reporting  Burden 

Under  terms  of  the  Paperwork 
Reduction  Act  of  1980,  as  amended,  and 
the  regulations  implementing  that  Act, 
the  Department  of  Education  invites 
comment  on  the  public  reporting 
burden  in  this  collection  of  information. 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  20  hours  per  response, 
including  the  time  for  reviewing 
instruction,  searching  existing  data 
sources,  gathering  maintaining  the  data 
needed,  and  completing  and  reviewing 


the  collection  of  information.  You  may 
send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burdeh,  to 
the  U.S.  Department  of  Education, 
Information  Management  and 
Compliance  Division,  Washington,  DC 
20202-4651;  and  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  1820-0027, 
Washington,  DC  20503. 

(Information  collection  approved  under  0MB 
control  number  1820-0027.  Expiration  date: 
July  31, 1995.) 
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ASSURANCES  ~  NON-CONSTRUCTION  PROGRAMS 


Note: 


Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions, 
please  contact  the  awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants 
to  certify  to  additional  assurances.  If  such  is  the  case,  you  will  be  notified. 


As  the  duly  authorized  representative  of  the  applicant  I  certify  that  the  applicant: 


Has  the  legal  authority  to  apply  for  Federal 
assistance,  and  the  institutional,  managerial  and 
financial  capability  (including  funds  sufficient  to 
pay  the  non-Federal  share  of  project  costs)  to 
ensure  proper  planning,  management  and  com- 
pletion of  the  project  described  in  this  application. 

Will  give  the  awarding  agency,  the  Comptroller 
General  of  the  United  States,  and  if  appropriate, 
the  State,  through  any  authorized  representative, 
access  to  and  the  right  to  examine  all  records, 
books,  papers,  or  documents  related  to  the  award; 
and  will  establish  a  proper  accounting  system  in 
accordance  with  generally  accepted  accounting 
standards  or  agency  directives. 

Will  establish  safeguards  to  prohibit  employees 
from  using  their  positions  for  a  purpose  that 
.  constitutes  or  presents  the  appearance  of  personal 
or  organizational  conflict  of  interest,  or  personal 
gain. 

Will  initiate  and  complete  the  work  within  the 
applicable  time  frame  after  receipt  of  approval  of 
the  awarding  agency. 

Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  »  4728-4763) 
relating  to  prescribed  standards  for  merit  systems 
for  programs  funded  under  one  of  the  nineteen 
statutes  or  regulations  specified  in  Appendix  A  of 
OPSirs  Standards  for  a  Merit  System  of  Personnel 
Administration  (5  C.F.R.  900,  Subpart  F). 

Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not 
limited  to:  (a)  Title  VI  of  the  Civil  Rights  Act  of 
1964  (P.L.  88-352)  which  prohibits  discrimination 
on  the  basis  of  race,  color  or  national  origin;  (b) 
Title  IX  of  the  Education  Amendments  of  1972,  as 
amended (20 USC.  f (  1681-1683, and  1685-1686), 
which  prohibits  discrimination  on  the  basis  of  sex; 
(c)  Section  504  of  the  RehabiliUtion  Act  of  1973,  as 
amended  (29  U.S.C  I  794),  which  prohibits  dis- 
crimination on  the  basis  of  handicaps;  (d)  the  Age 
Discrimination  Act  of  1975,  as  amended  (42 
U  S.C  SS  6101-6107),  which  prohibits  discrim- 
ination on  the  basis  of  age; 


(e)  the  Drug  Abuse  Office  and  Treatment  Act  of 
1972  (P.L.  92-255),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse,  (f) 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism 
Prevention,  Treatment  and  Rehabilitation  Act  of 
1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  IS  523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  USC.  290  dd-3  and  290  ee- 
3),  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h)  Title 
Vlll  of  the  Civil  Rights  Act  of  1968  (42  USC  S 
3601  et  seq).  as  amended,  relating  to  non- 
discrimination in  the  sale,  rental  or  financing  of 
housing;  (i)  any  other  nondiscrimination 
provisions  in  the  specific  statute(s)  under  which 
application  for  Federal  assistance  is  being  made; 
and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to 
the  application. 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (PL.  91-646) 
which  provide  for  fair  and  equitable  treatment  of 
persons  displaced  or  whose  property  is  acquired  as 
a  result  of  Federal  or  federally  assisted  programs. 
These  requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes  regardless 
of  Federal  participation  in  purchases. 

Will  comply  with  the  provisions  of  the  Hatch  Act 
(5  use.  IS  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  in 
whole  or  in  part  with  Federal  funds. 

Will  comply,  as  applicable,  with  the  provisions  of 
the  Davis-Bacon  Act  (40  USC.  SS  276a  to  276a- 
7).  the  Copeland  Act  (40  U.S.C.  S  276c  and  18 
use.  II 874).  and  the  Contract  Work  Hours  and 
Safety  Standards  Act  (40  U.S.C.  IS  327-333). 
regarding  labor  standards  for  federally  assisted 
construction  subagreements. 
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10.  Will  comply,  if  applicable,  with  flood  insurance 

Purchase  requirements  of  Section  102(a)  of  the 
lood  Disaster  Protection  Act  of  1973  (PL.  93-234) 
Which  requires  recipient*  in  a  special  Hood  hazard 
area  to  participate  in  the  program  andto  purchase 
flood  insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or  more. 

• 

11.  Will  comply  with  environmental  standards  which 
tnay  be  prescribed  pursuant  to  the  following:  (a) 
Institution  of  environmental  quality  control 
measures  under  the  National  Environmental 
Policy  Act  of  1969  (P.L.  91190)  and  Executive 
Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursiiant  to  EO  11738;  (c)  protection  of 
wetlands  pursuant  to  EO  11990;  (d)  evaluation  of 
{flood  haxajds  in  floodplains  in  accordance  with  EO 
11988;  (e)  assurance  of  project  consistency  with 
Jthe  approved  State  management  program 
developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  S§  1451  et  seq  );  (f) 
conformity  of  Federal  actions  to  State  (Clear  Air) 
implementation  Plans  under  Section  176(c)  of  the 
Clear  Air  Act  of  1955.  as  amended  (42  U.S.C  i 
17401  et  seq);  (g)  protection  of  underground  sources 
k>f  drinking  water  under  the  Safe  Drinking  Water 
Act  of  1974.  as  amended.  (P.L.  93-523);  and  (h) 
protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended,  (P.L. 
193-205). 

11  Will  comply  with  the  Wild  and  Scenic  Rivers  Act 
of  1968  (16  use.  a  1271  et  seq  )  related  to 
protecting  components  or  potential  components  of 
the  national  wild  and  scenic  rivers  system. 


r!GNATUH£  Of  AUTHORIZED  CERTIFYING  Of  f  lOAL 


APPtXANT  ORGANIZATION 


13.  Will  assist  the  awarding  agency  in  assuring 
compliance  with  Section  106  of  the  National 
Historic  Preservation  Act  of  1966.  as  amended  (16 
U.S.C.  470).  EO  11593  (identification  and 
protection  of  historic  properties),  and  the 
Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  469a-l  et  seq). 

14.  Will  comply  with  PL.  93-348  regarding  the 
protection  of  human  subjects  involved  in  research, 
development,  and  related  activities  supported  by 
this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare 
Act  of  1966  (F.L.  89-544.  as  amended.  7  U  S  C. 
2131  et  seq.)  pertaining  to  the  care,  handling,  and 
treatment  of  warm  blooded  animals  held  for 
research,  teaching,  or  other  activities  supported  by 
this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U  S.C  (S  4801  et  seq  )  which 
prohibits  the  use  of  lead  based  paint  in 
construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required  fmancial 
and  compliance  audits  in  accordance  with  the 
Single  Audit  Act  of  1984. 

18.  Will  comply  with  all  applicable  requirements  of  all 
other  Federal  laws,  executive  orders,  regulations 
and  policies  governing  this  program. 


TITLE 


DATE  SUtMITTEO 
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CERTmCATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBIUTY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 


ApplknHahouldrafcTtotlwicgutetkirackedbdcrwiodelenniiwtheoertifkst^  Asp&cante 

ahc>ukl«laoKviewtheiMmictk>nsfdrcertificatkmindudedintheiw^  Sifluture  of  thi*  fonn 

provkkt  for  cotnplijnce  with  omificatwnraquireinattsuiKler  34  Cni  Part  and  34  CFR  Part  85. 

Xlovcnunent-wide  Debannent  and  Suspention  (Nonpfocuresncnt)  and  Covenuncnt-widc  Requirements  for  Drus-Frae  Woilcpbce 
<|Giai««)."nM?cqtificationnhall  be  treated  at  a  material  rtprwentation  of  fact  upon  which  rdiance  will  be  placea  when  the  Department 
of  Education  deicsminea  to  award  the  covered  transactkm.  givnt  or  cooperative  agreement 


1.  LOBBYING 

As  requirad  by  Section  1353,  Thk  31  of  the  US  CDd«,  and 
impiemcntad  at  34  CFK  Pan  82,  for  penont  enterinsinto  a 
grant  or  cooper  aUve  ay  eentent  over  SlOOjDOD,  as  d^ined  i^  34 
GRt  Put  82,  Sectioaa  SLIOS  and  8Z.1 10,  the  applicant  CBUfiea 
diat 

(a)  No  Federal  appropriated  funds  have  been  paid  or  vriD  be 
paid,  ^r  or  on  behalf  of  the  undersigned,  to  any  person  for 
fefluwidng  or  attempting  so  influence  an  officer  or  emptoyee 
of  any  agency,  a  Member  of  G>npess,  an  officer  or  employee 
of  Congress,  or  an  emploveeof  a  Member  of  Congressin 
connection  with  the  makuig  of  any  Federal  grant,  the  entering 
Into  of  any  cooperative  agreement,  and  the  extension, 
continuation,  renewal,  amendment,  or  modification  of  any 
Fedcvil  grant  or  cooperative  agreement; 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have 
been  paid  or  will  be- paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or  employee  of  any  agency,  a 
Menoer  CM  Congress^  an  officer  or  employee  of  Congress,  or  an 
tmpkwec  of  a  N&n  bier  of  Congress  in  connection  with  tlUs 
Feoenu  grant  or  cooperative  agreement,  the  undersigned  shall 
complete  aitd  submit  Standard  Form  -  LLL,  "Disckssuic  Form 
to  Report  Lobbying*  in  aocofdanoe  with  its  instructions; 

(c)  The  undersigned  shaU  require  that  the  language  of  this 
certification  be  utduded  in  theaward  dociunents  for  all 
ii^wards  at  all  tiers  (including  subgrants,  contracts  uiKler 
grants  and  cooperative  agreements,  artd  st^Ktmtracts)  and  that 
all  subracipients  shall  certify  and  disclose  accordingly. 


2.  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBnUY  MATTERS 

As  fvqidred  by  Executive  Order  12549,  Debannent  and 
Su^oKioa.  and  implemented  at  34  CFR  Fart  85,  for 
pitwpactivi  participants  In  primary  covered  transactions,  as 
defined  at  34  CFR  Part  85,  Siactions  85.105  and  85.110 - 

A  The  appBcant  certifies  that  it  ai«d  its  prindpalr 

to)  Aic  not  presently  debarred,  suspended,  propoaed  for 
debannent.  declared  tndigibic;  or  voluntarily  cxchided  6om 
cowered  transactions  by  any  Federal  department  or  ^ency; 

(b)  Have  not  within  a  tfaree'-year  period  preoBding  this 
application  been  convicted  of  or  fiad  a  CTvil  judgment  rendered 
against  dtcm  for  commission  of  fraud  or  a  criminal  offcnae  in 
connection  with  obtaining,  attempting  to  obtain,  or  periormii^ 
a  puMic  (Federal,  State;  or  locaO  trar»action  or  contract  under 
a  piMic  transactioii;  violation  of  Fedeal  or  State  antitrust 
Mtufeea  or  commission  of  embezzlement,  theft,  forgery, 
bribery,  falsification  or  destruction  of  records,  Baking  false 
,  or  receiving  stolen  property; 


ic)  Are  rtot  presently  indicted  for  or  otherwise  aimiruUy  or 
dvlDy  charged  by  a  govtmmental  cntitv  (Federal,  State,  or 
local)  with  cemmiaswn  of  any  of  the  offenses  enumerated  in 
paragraph  nXb)  of  this  certification;  and 


(d)  Have  not  within  a  thre^year  period  preoedbigdUs 
application  had  oite  or  anore  public  traruactioia  (Federal,  State; 
or  ncal)  tetmiiuted  for  cause  or  default;  and 

B.  Where  the  apfriicant  is  uaaUe  to  certify  to  any  of  the 
stetements  in  this  certification,  he  or  she  shall  attach  an 
explanation  to  this  application. 


S.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFRPart  85,  Subpart  F,  for  grantees,  as 
denned  at  34  CHI  Part  85,  Sections  S.fi05  aitd  8Sj610- 

A.  The  applicant  certifies  that  it  «nU  or  will  continue  to 
provide  a  drug-free  workpiacc  by: 

(a)  Publishing  a  statement  notifying  emptoyees  that  the 
unlawful  manufacture;  distribution,  dispetuing,  possession,  or 
use  of  a  controlled  substai>ce  is  prohibited  in  the  grantee's 
workplace  aitd  specifying  the  actions  that  will  be  taken  against 
employees  for  violatioa  of  such  prohitntion; 

(b)  Establishing  an  on-going  drug-free  awrareness  program  to 
inform  emplojms  about- 

(1)  The  dangers  of  drug  abuse  in  the  workplace; 

(2)  The  grantee's  policy  of  maintairung  a  drug-free  workplace; 

(3)  Any  available  drug  counading,  rehabilitation,  and 
empk^ee  assistaiwe  programs;  artd 

(4)  The  penalties  that  may  be  imposed  upon  empkiyees  for 
drug  abuse  violations  occurring  in  die  workplace 

(c)  Makinc  it  a  raquirement  that  each  employee  to  be  engaged 
in  the  pertormartce  of  the  grant  be  Dven  a  copy  of  the 
statement  required  by  paragnph  (a); 

(d)  Notifying  the  employee  in  the  statement  required  by 
paragnph  (a)  that,  as  a  condition  of  empfoyment  under  the 
gjrant.  the  empkiyee  wilK 

(1)  Abide  by  the  terms  of  the  statement;  and 

(Z)  Notify  the  employer  in  writing  of  his  or  her  conviction  for  a 
vtolation  of  a  criminal  drug  statute  occurring  in  the  wrorkpiaoe 
i»  later  than  five  calendar  days  aflcr  such  conviction; 

(e)  Notifying  the  agency,  in  writiitg,  writhin  10  calendar  days 
after  receiving  notice  tmder  subparagraph  (dX2)  from  an 
employee  or  otherwise  reccivittg  actual  notice  of  such 
conviction.  &npk>yen  of  convicted  employees  must  provide 
notice;  induding  pocition  title;  to:  Director,  Grants  and 
Contracu  Service,  US.  Department  of  Education.  400 
Maryland  Avenue;  S.W.  O^m  3124,  CSA  Regional  Office 
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Buflding  No.  3),  Washington.  DC  20202-4571.  Nodoe  ihaH  In- 
dud«  the  identification  numbeKa)  of  each  affedad  grant; 

(f)  Taking  one  of  the  fono%ving  actiona,  wiikin  30  calendar  da]r* 
of  receiving  notice  under  iubparanaph  (dX2),  wkh  respect  to 
any  employee  who  is  toconviclaa-* 

(1)  Taking  appropriate  penonael  action  againit  wch  an 
cmpkiyce,  up  to  and  including  tenninatioii.  coaiittent  wkh  the 
requirements  of  the  RehabiliUtion  Act  of  1973,  as  amended;  or 

(2)  Reouiiing  such  empk>yee  to  paitkdpate  satis£Ktorily  in  a 
drug  aouse  assistance  or  rehabilttatk>n  proeram  approved  for 
•uch  purposes  by  a  Federal  Stafe;  or  local  Eaaith,  i»w  caioic*- 
ment.  or  other  appropriate  agency; 

(g)  Making  a  good  faith  efCoit  to  continue  lo  maintain  a  drug- 
See  workplace  through  implementation  oi  paiagrapha  (a)> 
(b),(c),(d);(e),and(fr 


B.  The  grantee  may  insert  in  the  space  provided  bdow  the 
Bite(s)  for  the  performance  of  work  done  in  cowMCtion  with  the 
specific  grant: 

Place  of  Performance  (Street  address,  dty.  ootmty,  atate;  zip 
code) 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  raqutoadlyytlie  Drag-Free  Werkphee  Act  of  1968,  and 
implemented  at  34  CFRPart  85,  Sulmart  F,  for  srantees,  as 
defined  at  34  tuc  Fart  Eo,  SectioRS  00J0O9  and  ooJoiO  ^ 

A.  As  a  condllien  of  the  grant  I  certify  that  I  %«fO  not  engage 
in  the  unlawftd  mano£acnnc,disirlbutiOfi,  dispensing,  poa- 
seasion,  or  uae  of  a  controlled  substance  in  conducting  any 
activity  with  the  grant;  and 

B.  If  convicted  of  a  criminal  drug  offense  resuldng  from  a 
violation  occurring  d  uring  the  conduct  of  any  grwnt  acthriqr, 
I  itfill  r^oit  the  conviction,  in  wrritine,  within  lO  calendar 
daysoftheoonvictk>n.to:  Director,  uanis  and  Gmtracts 
Servioa,  US.  Department  of  Education.  400  Maryland 
Avenue,  &W.  Otoom  3124,  GSA  Ro^onal  Office  BuiUing 
No.  3),  Washington.  DC  20202-4571.  Notice  shall  indud* 
the  identification  mambeffs)  of  each  affected  graoL 


Chedc  Q  if  there  are  workpiacs  on  file  that  are  not  identified 
here. 


As  the  duly  authorized  representative  of  iteappBant.  I  hereby  certify  that  the  applicant  wffB  comply  ivith  the  abtw^ 


^AMEOFAPPUCANT 


PR/ A  WARD  NUMBER  AND/OR  PRC^ECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  RH»REffiNTATlVE 


SIGNATURE 


DATC 


ED  8W)013, 6/90  (Replaces  ED  9MXX».  12/89;  ED  Form  (X5-008,  (REV.  12/88);  ED  8W)010. 5/*h. .  and  ED  80^)01 1, 5/90,  which  are 


obsolete) 
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Certification  Regarding  Debarment,  Suspension,  Ineligibility  and 
Voluntary  Exclusion  ~  Lower  Tier  Covered  Transactions 


This  certification  is  required  by  the  Department  of  Education  regulations  implenienting  Executive  Order 
12549,  Debarment  arid  Suspension,  34  CFR  Part  85,  for  all  lower  tier  transactions  meeting  the  threshold 
and  tier  requirements  stated  at  Section  85.1 10. 

Instructions  for  Certification 

1 .  By  signing  and  submitting  this  proposal,  the 
prospective  lower  tier  partiapam  is  providing  the 
certification  set  out  below. 

2.  The  certification  in  this  clause  is  a  material 
represenution  of  fact  upon  which  reliance  wras  placed 
when  this  transaction  was  entered  into.  If  it  is  later 
determined  that  the  prospective  lower  tier  partiapant 
kno«vingly  rendered  an  erroneous  certification,  in 
addition  to  other  remedies  availat>ie  to  the  Federal 
Government,  the  department  or  agency  with  which 
this  transaction  originated  may  pursue  available 
remedies,  irtcluding  suspension  and/or  det>annent. 

3.  The  prospective  lower  tier  participant  shall  provide 
immeaiate  written  notice  to  the  person  to  which  this 
proposal  is  submitted  if  at  any  time  the  prospective 
lower  tier  participant  learns  that  its  certification  was 
errtmeous  when  submitted  or  has  become  erroneous 
by  reason  of  changed  circumstances. 

4.  The  terms  "covered  transaction,"  "debarred," 
"suspended,"  "ineligible,"  "lower  tier  covered 
transaction."  "partiapant,"  "person,"  "primary  covered 
transaction,"  "principal,"  "proposal,"  and  "volunuriiy 
excluded,"  as  used  in  this  clause,  have  the  meanings 
set  out  in  the  Definitions  and  Coverage  sections  of 
rules  implementing  Executive  Order  12549.  You  may 
contact  the  person  to  which  this  proposal  is  submitted 
for  assistance  in  obtaiiung  a  copy  ofthose  regulations. 

5.  The  prospective  lower  tier  participant  agrees  by 
submitting  this  proposal  that,  should  the  proposed 
covered  transaction  be  entered  into,  it  shaill  not 
knowingly  enter  into  any  lower  tier  covered 
transaction  with  a  penon  who  is  debarred, 
suspended,  declared  ineligible,  or  volunUrily 
excluded  from  participation  in  this  covered 
transaction,  uruess  authorized  by  the  department  or 
ageiKy  with  which  this  transaction  originated. 


6.  The  prospective  lower  tier  partidpant  hirther 
agrees  oy  submitting  thisproposal  that  it  will 
include  the  clause  titled  "Certification  Regarding 
Debarment,  Suspension,  Ineligibility,  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transactions," 
wthout  modification,  in  all  lower  tier  covered 
transactions  and  in  all  solidtattons  for  lower  tier 
covered  transactions. 

7.  A  participant  in  a  covered  transaction  nuy  rejy 
upon  a  certification  of  a  prospective  participant  in  a 
lower  tier  covered  transaction  that  it  is  not 
debarred,  suspended,  ineligible,  or  voluntarily 
excluded  hom  thecovered Iransaction,  unless  it 
kiK>ws  that  the  certification  is  erroneous.  A 
participant  may  dedde  the  method  and  frequency 
By  which  it  determines  the  eligibility  of  its 
principals.  Each  participant  may,  but  is  not 
required  to,  check  the  Nonprocurement  List. 

8.  Nothing  contained  in  the  foregoing  shall  be 
construed  to  require  estabbshment  ofa  system  of 
records  in  order  to  render  in  good  faith  the 
certification  required  by  this  clause.  The  knowledge 
and  information  of  a  participant  is  not  required  to 
exceed  that  which  is  normally  possessed  by  a 
prudent  person  in  the  ordinary  course  of  business 
dealings. 

9.  Except  for  transactions  authorized  under 
paragraph  5  of  these  instructions,  if  a  participaitt  in 
a  covered  transaction  knowingly  enters  into  a  lower 
tier  covered  transaction  with  a  person  who  is 
suspended,  detuured,  ineligible,  or  volunuriiy 
excluded  from  participation  in  this  transaction,  in 
addition  to  other  remedies  available  to  the  Federal 
Covemment.  the  department  or  agency  with  which 
this  transaction  originated  may  pursue  available 
reoiedies,  trKluding  suspension  and /or  debarment. 


Ccitificatloii 
(1) 


Q) 


The  projective  lower  tier  partidpant  certifies,  by  submission  of  this  f>roposaI,  that  neither  it  nor  its 
principals  are  presently  debarred,  suspended,  proposed  for  debarment,  declared  ineligible,  or 
voluntarily  excluded  from  participation  in  this  tnmsaction  by  any  Federal  departmenfor  agency. 

Where  the  prospective  lower  tier  partidpant  is  tmable  to  certify  to  any  of  the  statements  in  this 
certification,  such  pro^KCtive  partidpant  shall  attach  an  expUiution  to  this  proposal. 


AMEOFAPPUCANT 


bsiAMEC 
PRINTE 


PR/ AWARD  NUMBER  AND/OR  PROJECT  NAME 


D  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  8(W»1 4. 9/90  (Replaces  CCS009  (REV.  12/88),  which  b  obsolete; 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  form  to  disdose  lobbying  activities  pursuant  to  31  U.S.C.  13S2 
(See  revefse  for  public  burden  disclosuic.) 


byOMk 


1.     Type  of  Federal  AdioiK 

□   a.  contract 
b.  grant 

c.  cooperative  agreemef^t 

d.  loan 

e.  loait  guarantee 

f.  loan  insurance 


2.     SUtot  of  Federal  Action: 

I      I  a.  bid/offer/application 
^—^  b.  initial  aMard 
c  post-amvard 


3.     Report  Type: 

□  a.  initial  filing 
b.  material  change 

Fo(  Malctui  Change  CMf: 

year  quarter 

date  of  last  report  


4.     Name  and  Address  of  RcpertHig  Entity: 


O     Prime 


D    Subawardee 

Tier ,  if  known: 


Congressional  District. «/  known: 


U  Reporting  Entity  in  No.  4  is  Sakawardee.  Entef  Name 
and  Address  of  Prime: 


Congressional  Pislrict,  it  known: 


6.     Federal  Department/Agency: 


7.     Federal  Program  Narae^OescHptioa: 


CFOA  Number,  ifappUcabte: 


8.     Federal  Action  Number,  if  known: 


9.     Award  Amount  if  known: 
% 


10.  a.  Name  and  Address  of  Lobbying  Enlitv 

(^  indrviduil,  list  mine,  fust  name,  MlY: 


b.  Individuals  Performing  Services  tmcluding  address  if 
different  from  No.  Wi) 
(Ust  name,  first  name,  Mtk 


(ttttch  Conlmuauort  Shftldl  Sf-Ui-A.  if  necesuiyl 


11.  Amount  of  Payment  (checic  atf  thit  apply): 

$  D  actual        O  planned 


12.   Form  of  Payment  (cfieck  all  that  apply): 
a    a.  cash 

b.  in-kirtd;  specify:   nature 

value    


fi 


13.  Type  of  PayoMnl  (cfteck  aH  that  appfyh 


O  a.  retainer 

D  b.  one-time  fee 

Q  c  commission 

D  d.  contingent  fee 

O  e.  deferred 

a  f.   other;  specify: 


14. 


Brief  Description  of  Services  Performed  or  to  be  Performed  and  Oateis)  of  Service, 
or  Memberfs)  contacted,  for  Payment  Indicated  in  Item  11: 


otticetisi,  employe eU). 


tiUM*  Coolmuauen  S/>— Ksi  Sf^lL-A.  1/  mtest^Yl 


15.  Continuation  Sbcctfsl  SF-LU.-A  attadwd:         D  Yes 


Q  No 


14.  MoniMInn  nquimd  riwoufh  itM  tomi  a  tuthontad  b|F  Mil  II  US.C 
Mcuon  US>.  nM  dndoHm  tH  lobbrnf  •ctnritm  a  •  mumnit  wpwMwmioii 
ol  Itci  upon  i^Mck  niunc*  wm  pUcad  by  llw  IMt  ■>««'■  mhtn  ibtt 
innucuan  ■«•  mtrti  ar  animd  mis.  Hm  itii  tmii«  ■  M^iiaid  putMiaM  w 
SI  use.  IISI  llM  MtamuDon  Ml  b*  npanat  10  *»  Cany  mm. 
■amnlly  <nd  w4l  taa  araUtala  tat  puMK  mpacnan  Anr  panan  olio  tedt  (o 
H»maw^iMad«iiiliiniiii>W«*inn»«ow>ptiiin|  atii»HW»«ii» 
SKkOOO  Old  noi  mam  diM  tMAMO  taf  a«li  hkIi  latum. 


S^gnatutc: 


Print  Name: 
ritle:  


Telephone  No.: . 


Dale:. 


fcdef  iIUm  Only: 


:j»«  ;»^.*»v  ,. 


•r: 
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INSTRUCnONS  FOR  COMPLFOON  OF  SF-U1«  DISCLOSURE  OF  LOBBYING  ACnviTIES 

Thit  disdosure  forni  shall  be  completed  by  the  reporting  entftv.  whether  tubawvdee  or  prime  Federal  recipient,  at  the 
initiation  or  receipt  of  a  covered  Federal  action,  or  a  material  change  to  a  previous  filing,  punuant  to  title  31  \JS.C 
section  1352.  The  filiitg  of  a  form  is  required  for  each  payment  or  agreement  to  make  payment  to  any  lobbying  entity  for 
influendng  or  attempting  to  influertce  an  officer  or  employee  of  any  agetKy,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a  Member  of  Cortgress  in  correction  vwith  a  covered  Federal  action.  Use  the 
SF*U1-A  Continuation  Sheet  for  adoitiorul  information  if  tfte  space  on  the  form  is  inadequate.  Complete  all  items  that 
apply  for  t>oth  the  initial  filing  and  material  change  report  Refer  to  the  in^>lementing  guidance  published  by  the  Office  of 
Management  aiwl  Budget  for  additiortai  informatiort. 

1.  Identify  the  type  of  covered  Federal  action  for  witich  lobbying  activity  it  and/or  has  been  secured  to  influence  the 
outcome  of  a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal  actiotu 

3.  Identify  the  appropriate  classification  of  this  report.  If  this  is  a  foUowup  report  caused  by  a  material  change  to  the 
information  previously  reported,  enter  the  year  and  quarter  in  vvhich  the  change  ocamed.  Enter  the  date  of  the  last 
previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal  actiorv 

4.  Enter  the  full  name,  address,  dty,  state  and  zip  code  of  the  reporting  entity.  Include  Congressiorul  District,  if 
knowit.  Check  the  appropriate  classification  of  tite  reporting  entity  that  Msignates  if  it  is.  or  expects  to  be.  a  prime 
or  subaward  redpient  Identify  the  tier  of  the  subawardee.  e.g.,  the  first  subawardee  of  the  prime  is  the  1st  tier. 
Subawards  indude  but  are  not  limited  to  subcontracts.  sut>grants  and  contract  awards  under  grants. 

5.  If  the  organization  filing  the  report  in  item  4  checks  "Subawardee",  tfien  enter  the  fuO  name,  address,  Qty.  state  and 
zip  code  of  the  prime  Federal  redpient  Include  Congressional  District  if  known. 

6.  Enter  the  name  of  the  Federal  agency  making  the  award  or  loan  commitment.  Indude  at  least  one  organizational 
level  below  agency  name,  if  known.  For  example.  Department  of  Transportation,  United  Sutes  Coast  Guard. 

7.  Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (item  1).  If  knowrt.  enter  the  full 
Catalog  of  Federal  Donnestic  AssistaiKe  (CFDA)  number  for  grants,  cooperative  agreements,  loans,  and  loan 
commitments. 

8.  Enter  the  most  appropriate  Federal  identifying  number  available  for  the  Federal  action  identified  in  item  1  (e.g.. 
Request  for  Proposal  (RFP)  number;  Invitation  for  Bid  (IFB)  number  grant  annourKcment  numt>en  the  contract 
grant  or  loan  award  number;  the  applicatiorvproposal  control  number  assigned  by  the  Federal  agency).  Indude 
prefixes,  e.g,  "RFP-DE-9(M)01." 

9.  For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  the  Federal  agency,  enter  the 
Federal  amount  of  the  award/loan  commitment  for  the  prime  entity  identified  in  item  4  or  S. 

10.  (a)  Enter  the  foil  name,  address,  city,  state  and  zip  code  of  the  lobbying  entity  engaged  by  the  reporting  entity 

identified  in  item  4  to  influerKe  the  covered  Federal  adioru 

(b)Enter  the  foil  names  of  the  indhMuaKs)  performing  services,  and  indude  full  address  if  different  from  10  (a). 
Enter  Last  Name,  First  Name,  and  Midifle  Initial  (Ml). 

11.  Enter  the  amount  of  compensation  paid  or  reasonably  expected  to  be  paid  by  ttte  reporting  entity  (item  4)  to  the 
lobbying  entity  (item  10).  Indicate  whether  the  payment  has  been  made  (actual)  or  %viU  be  nude  (planned).  0\edi 
al  boxes  that  apply.  If  this  is  a  matedd  change  report  enter  the  cumulative  amount  of  payment  made  or  planned 
to  be  made. 

12.  Check  the  appropriate  box(es).  Check  al  boxes  that  apply.  If  payment  is  made  tfwough  an  in^nd  contribution, 
spedfy  the  nature  and  value  of  the  in-kind  payment 

13.  Check  the  appropriate  box(es).  Check  al  boxes  that  apply.  If  other,  spedfy  nature. 

14.  Provide  a  specific  and  detailed  description  of  the  services  that  the  lobbyist  has  perfonned.  or  win  be  expected  to 
perform,  aitd  the  date(s)  of  any  services  rendered.  Indude  all  preparatory  and  related  activity,  not  just  time  spent  in 
actual  contaa  with  Federal  officials.  Identify  the  Federal  offidaKs)  or  cmployeeis)  contacted  or  the  officer(s), 
cmployee(s),  or  Member(s)  of  Congress  tfiat  were  contacted, 

15.  Check  whether  or  not  a  SF.|1L*A  Continuation  Sheet(s)  is  attached. 

16.  The  certifying  official  shall  sign  and  date  the  form,  prim  Ns/tter  n«ne,  title,  and  telephone  number. 


PuWicrcpwting  burden  for  thit  ceicclion  of  Moimabon  it 
inttrucooni.  Mardwig  exnonf  datt  tourccs.  gattwfing  and 
infowittoon.  Send  comments  itfarding  &»  burden  ttliMMe  or  any 

tdw  burden.  10  tfteOWice  of  MMi^iiiiHlwidlud|«t 


tfw  dau  needed, 
of  Ms 


per  t«<ponw.  inciudinc  time  for  revwoing 
coiwpleoin  ar»d  reviewing  the  collection  of 
of  inloniiation.  iftdudiflt  utggetoom 
(034»004«).  Waihi««lon. DC.  30S03 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 
CONTINUATION  SHEET 
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i    i    I 


I    I    J 


Part  IX 

Department  of 
Housing  and  Urban 
Development 

Office  of  Assistant  Secretary 

Funding  Availabiiity;  Disaster  Relief 
Housing  Counseling;  Notice 
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DEPARTMEMT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

OfflcA  of  the  AMistant  Secretary  for 
Housing-Federal  Housing 
Commissioner;  Funding  Avallal)illty; 
Disaster  Relief  Housing  Counseling 

[Dodwl  No.  N-93-3538:  FR  3370-fM)1] 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Conunissioner,  HUD. 
ACTION:  Notice  of  Funding  Availability 
(NOFA)  for  disaster  relief  housing 
counseling  for  Fiscal  Year  1992  under 
the  Dire  Emergency  Supplemental 
Appropriations  Act  of  1992. 

SUMMARY:  This  Notice  announces  the 
availability  of  $500,000  of  Fiscal  Year 
(FY)  1992  funding  under  the  Dire 
Emergency  Supplemental 
Appropriations  Act  of  1992  (Pub.  L. 
102-368.  approved  September  23.  1992) 
for  HUD-approved  housing  counseling 
agencies  to  provide  emergency 
counseling  regarding  housing 
availability,  maintenance  and  financing 
to  homebuyers,  homeowners,  and 
renters  living  in  areas  adversely  affected 
by  Hurricane  Andrew,  Typhoon  Omar, 
Hurricane  Iniki,  and  other  natural 
disasters  as  declared  by  the  President  of 
the  United  States. 

Funding  for  housing  counseling  under 
this  NOFA  will  be  made  available  to 
ehgible  housing  counseling  agencies 
serving,  oV  proposing  to  serve,  the  areas 
affected  by  Hurricane  Andrew,  Typhoon 
Omar,  and  Hurricane  Iniki.  (In  this 
NOFA,  Hurricane  Andrew,  Typhoon 
Omar  and  Hurricane  Iniki  are  referred  to 
as  "federal  disa.sters."  The  geographical 
areas  adversely  affected  by  these  three 
federal  disasters  and  designated  as 
federal  disaster  areas,  and  identified  in 
Section  IB. 2  of  this  NOFA,  are  referred 
to  as  "federal  disaster  areas."]  The 
balance  of  any  funds  remaining  after 
awards  are  made  under  this  NOFA  wiU 
be  made  available  in  FY  1993,  through 
publication  of  an  additional  NOFA  (or 
NOFAs),  for  other  disasters,  which  may 
be  declared  by  the  President  during  FY 
1993. 

An  apphcant  must,  as  of  the  date  of 
issxiance  of  the  Request  for  Grant 
Application  (RFGA)  based  on  this 
NOFA,  be  a  HUD-approved  housing 
counseling  agency,  and  must  be  able 
and  willing  to  provide  comprehensive 
housing  counseling  to  individuals  and 
families  (1)  living  in  a  federal  disaster 
area  within  the  applicable  Region,  or  (2) 
residing  outside  the  disaster  area,  but 
whose  employment  was  adversely 
affected  by  one  of  the  three  federal 
disasters.  (HUD  Handbook  No.  7610.1 
REV-2.  dated  September  1990  (the 


Handbook)  sets  forth  the  requirements 
and  procedures  governing  HUD's 
housing  counseling  program.  Hounng 
counseling  services  not  covered  by  the 
Handbook  do  not  quality  for  eligibility 
for  funding  under  this  NOFA.) 

In  the  body  of  this  document  is 
information  concerning:  the  purpose  of 
this  NOFA;  elibility  for  funding; 
available  funding;  selection  criteria;  and 
the  application  process,  including  how 
to  apply  for  funding,  and  how  selections 
will  be  made. 

DATES:  The  application  due  date  is 
March  18, 1993.  Application  kits  may  be 
obtained  from,  and  completed 
apphcations  must  be  submitted  to 
HUD's  Office  of  Procurement  and 
Contracts  at  HUD  Headquarters.  Please 
see  Section  n.  A.  of  this  NOFA  for 
further  information  on  obtaining  and 
submitting  applications,  and  for  the 
address  of  the  Office  of  Procurement 
and  Contracts.  Application  kits  will  be 
made  available  by  a  date  that  affords 
applicants  at  least  30  days  to  respond  to 
this  NOFA. 

Applications  may  be  mailed,  provided 
that  they  are  postmarked  no  later  than 
midnight,  March  18, 1993.  If  an 
application  is  physically  delivered  to 
the  Office  of  Procurement  and  Contracts 
at  HUD  Headquarters,  the  application 
must  be  delivered  by  the  close  x)f 
business  for  that  office.  ^  pplicants 
should  contact  the  Office  of 
Procurement  and  Contracts  ((202)  70*- 
1585)  regarding  the  time  the  office 
closes. 

The  above-stated  application  deadline 
is  firm  as  to  date  and  hour.  In  the 
interest  of  fairness  to  all  competing 
applicants,  HUD  will  treat  as  ineligible 
for  consideration  any  application  that  is 
not  received  on  or  before,  or  postmarked 
by,  the  application  deadline.  Applicants 
should  take  this  practice  into  account 
and  make  early  submission  of  their 
materials  to  avoid  any  risk  of  loss  of 
eligibility  brought  about  by 
unanticipated  delays  or  other  delivery- 
related  problems. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Miles,  Program  Advisor,  Single 
Family  Servicing  Division,  Department 
of  Housing  and  Urban  Development, 
room  9178, 451  Seventh  SW.. 
Washington,  DC  20410,  telephone  (202) 
708-1672,  or  (202)  708-4594  (TDD 
number).  (These  are  not  toll-firee 
numbers.) 

SUPPt^MENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  NOFA 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 


section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
3504(h)),  and  assigned  OMB  control 
number  2535-0084. 

I.  Purpose  and  Substantive  Description 

A.  Authority  and  Background 

1.  Authority 

Sec.  106,  Housing  and  Urban 
Development  Act  of  1968  (12  U.S.C. 
1701x);  sees.  235,  237  and  255  of  the 
National  Housing  Act,  as  amended;  and 
HUD  Handbook  7610.1,  REV-2,  dated 
September  1990;  Dire  Emergency 
Supplemental  Appropriations  Act  of 
1992  (Pub.  L.  102-368,  approved 
September  23, 1992). 

2.  Background 

Section  106  of  the  Housing  and  Urban 
Development  Act  of  1968  (section  106) 
authorizes  HUD  to  provide  a  program  of 
housing  counseling  services  to 
designated  homeowners  and  tenants. 
The  program  authorized  by  section  106 
(Housing  Counseling  Program)  is 
divided  into  two  distinct  components: 
The  housing  counseling  services  and 
requirements  provided  under  section 
106(a),  and  those  services  and 
requirements  provided  under  section 
106(c). 

Section  106(a)  authorizes  HUD  to 
provide  counseling  and  advice  to 
tenants  and  homeowners  with  respect  to 
property  maintenance,  financial 
management  and  such  other  matters  as 
may  be  appropriate  to  assist  tenants  and 
homeowners  in  improving  their  housing 
conditions  and  in  meeting  the 
responsibilities  of  tenancy  and 
homeownership.  With  respect  to 
homeowners,  section  106(a)  states  that 
the  above-described  services  shall  be 
provided  to  homeowners  with  HUD- 
insured  mortgages;  first-time 
homebuyers  with  guaranteed  loans 
under  section  502(h)  of  the  Housing  Act 
of  1949  (home  loans  guaranteed  by  the 
Fanners  Home  Administration);  and 
homeowners  with  loans  guaranteed  or 
insured  under  chapter  37  of  title  38, 
United  States  Code  (home  loans  insured 
or  guaranteed  by  the  Department  of 
Veterans  Affairs). 

Section  106(c)  authorizes 
homeownership  counseling  only  (no 
tenant  counseling)  and  defines  a 
homeowner  eligible  for  counseling 
under  this  section  as  a  homeowner 
whose  home  loan  is  secured  by  property 
that  is  the  principal  residence  of  the 
homeowner,  who  is  unable  to  correct  a 
home  loan  delinquency  within  a 
reasonable  time.  Section  106(c)  defines 
"home  loan"  as  a  loan  secured  by  a 
mortgage  or  lien  on  residential  property. 
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Under  the  Housing  Counseling 
Program,  HUD  awards  grants  to  public 
or  private  nonprofit  organizations  to 
provide  the  housing  counsehng  services 
authorized  by  section  106(a)  and  section 
106(c).  When  the  Congress  makes  huds 
available  to  assist  the  Housing 
Counsehng  Program,  HUD  announces 
the  availability  of  such  funds,  and 
invites  applications  from  eligible 
agencies,  through  a  notice  published  in 
the  Federal  Register.  An  agency  that  is 
approved  by  HUD  as  a  housing 
counseling  agency  does  not 
automatically  receive  funding.  The 
agency  must  apply  for  such  funding 
under  a  Request  for  Grant  Application 
(RFGA)  issued  by  HUD.  The  purpose  of 
the  housing  counseling  program  is  to 
promote  and  protect  the  interests  of 
HUD,  HUD-approved  and  other 
mortgages,  and  bousing  consumers 
participating  in  HUD-insured  and  other 
housing  programs. 

B.  Allocation  Amounts 

1.  Total  Available  Fimding 

A  total  amount  of  $500,000  was 
appropriated  for  housing  counseling,  as 
authorized  by  section  106,  by  the  Dire 
Emergency  Supplemental 
Appropriations  Act,  1992  (Pub.  L.  102- 
368,  approved  September  23, 1992).  The 
purpose  of  this  supplemental 
appropriations  for  housing  counseling  is 
to  provide  counseling  concerning 
housing  availability,  maintenance  and 
financing  to  homeowmers,  homebuyers, 
and  tenants  living  in  a  federal  disaster 
area. 

2.  Allocation  of  Fimds 

HUD  will  award  grants  up  to  $500,000 
for  disaster  counseling  under  this  NOFA 
to  HUD-approved  housing  counseling 
agencies,  which  serve  the  areas  affected 
by  the  three  federal  disasters. 

The  balance  of  funds  remaining,  if 
any,  will  be  allocated  during  FY  1993 
for  other  disasters  that  may  occur  during 
that  fiscal  year  and  which  are  declared 
federal  disasters. 

As  of  the  date  of  the  publication  of 
this  NOFA,  the  Federal  Government,  in 
accordance  with  the  procedures  for 
designating  disasters  set  forth  in  Pub.  L. 
93-288.  as  amended  by  Pub.  L.  100-707, 
has  identified  areas  within  three  States 
and  one  U.S.  territory  as  federal 
disasters  areas.  These  areas  are: 

a.  In  the  State  of  Hawaii  (Hurricane 
Iniki),  the  Islands  of  Molokai,  Oahu, 
Maui,  Hawaii,  Kauai,  Niihau,  Lanai,  and 
Kahoolawe; 

b.  In  the  State  of  Florida  (Hurricane 
Andrew),  the  Counties  of  Collier, 
Broward,  Dade  and  Monroe; 

c.  In  the  State  of  Louisiana  (Hurricane 
Andrew),  the  Parishes  of  Acadia. 


Avoyelles,  Cameron,  Jefferson  Davis, 
Orleans,  Plaquemines,  St.  James,  St. 
Bernard,  VermiUon,  Allen,  Calcasieu. 
Evangeline,  Livingston,  Rapides,  St 
Helena,  St  Landry,  Tangipahoa, 
Washington,  East  Baton  Rouge,  East 
Feliciana,  Jefferson,  Lafayette,  Pointe 
Coupee,  St.  Charles,  St.  Tammany,  West 
Baton  Rouge,  West  Feliciana  and 
Terrebonne;  and 

d.  The  tanitory  of  Guam  (Typhoon 
Omar). 

For  detailed  information  about  each 
area,  contact  the  Federal  Emergency 
Management  Agency  (FEMA)  Field 
Office  that  serves  the  disaster-affected 
location. 

HUD's  award  grants  under  this  NOFA 
will  be  based  on  an  estimate  of  the 
amount  of  funds  needed  to  meet  the 
disaster  relief  counseling  within  the 
federal  disaster  areas.  Under  this  plan, 
HUD  Headquarters  will,  in  so  far  as 
possible,  award  grants  in  relation  to  the 
number  of  families  and  individuals 
adversely  affected  by  a  federal  disaster, 
and  funding  requested  by  the 
respondents  under  the  RFGA. 

3.  Grant  Awards 

HUD  Headquarters  will  make  an 
equitable  awarding  of  allocated  housing 
counseling  funds  to  eligible  HUD- 
approved  housing  counseling  based 
upon  documented  need  in  relation  to: 

a.  The  number  of  individuals  and 
families  estimated  to  be  adversely 
affected  by  the  federal  disaster;  and 

b.  The  number  of  eligible  applicants. 
(A  determination  of  "eligible"  applicant 
is  based  on  the  applicant's  ability  to 
meet  the  criteria  specified  in  Section  I.C 
of  this  NOFA.) 

4.  Announcement  of  Awards 

In  accordance  with  the  requirements 
of  section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (HUD  Reform  Act) 
and  HUD's  implementing  regulations  at 
24  CFR  part  4,  no  selection  information 
will  be  made  available  to  applicants  or 
other  persons  not  authorized  to  receive 
this  information  during  the  period  of 
HUD  review  and  evaluation  of  the 
applications.  However,  applicants  that 
are  declared  ineligible  or  late  will  be 
notified.  In  accordance  with  section 
102(a)(4)(c)  of  the  HUD  Reform  Act, 
HUD  will  notify  the  public,  by  notice 
published  in  the  Federal  Register,  of 
award  decisions  made  by  HUD  under 
this  funding.  After  the  award  process, 
HUD  Headquarters  will  transfer  the 
grants  to  the  appropriate  Regional  Office 
for  administration. 


5.  Grantee  Reimbursement  by  HUD 

HUD  will  reimburse  grantees  on  the 
basis  of  not  more  than  $35.00  per 
"counseling  unit"  which  is  defined  as  a 
documented  fece-to-face.  written,  or 
telephonic  contact  between: 

a.  The  grantee's  housing  counselor 
and  a  client;  or 

b.  The  grantee's  housing  counselor 
and  a  mortgagee,  landlord,  service 
agency,  creditor,  credit  reporting 
agency,  governmental  agency,  realtor  or 
employer,  acting  on  behalf  of  a  client, 
which  results  in  an  action  or  decision 
that: 

(1)  Identifies,  clarifies,  or  assists  in 
meeting  or  meets  the  client's  housing 
need;  or 

(2)  Assists  in  resolving  or  resolves  the 
client's  housing  problem. 

(See  HUD  Handbook  7610.1  REV-2, 
dated  September  1990,  paragraph  1-7 
on  page  1-6  for  a  definition  of  "client." 
"housing  need,"  and  "housing 
problem.") 

C.  Eligibiiity 

1.  Current  HUD-approved  Agency 

EUgible  applicants  include  public  and 
private  nonprofit  entities  with  a  current 
approval  by  HUD  as  housing  counseling 
agencies,  under  the  provisions  of  HUD 
Handbook  No.  7610.1  REV-2  (dated 
September  1990,  or  its  earlier  versions), 
and  which  are  located,  or  will  be 
located  within,  or  within  reasonable 
proximity  (as  provided  in  paragraph  2  of 
this  section  C)  to  one  of  the  federal 
disaster  areas. 

Current  approval  includes  agencies 
that  are  on  record  at  the  applicable  HUD 
Field  Office  as  having  been  approved  as 
a  HUD  counseling  agency  as  of  the  date 
of  issuance  of  the  RFGA  based  on  this 
NOFA.  Agencies  for  which  HUD  has 
withdrawn  this  approval  or  have 
indicated  in  writing  their  withdrawal 
from  the  counseling  program  are  NOT 
eligible.  Agencies  with  "conditional"  re- 
approvals  are  NOT  eUgible  unless  they 
satisfy  HUD's  requirements  for  remo\^ 
of  the  "conditional"  approval  by  the 
due  date  of  applications  for  funding 
under  this  notice. 

2.  Location  of  Agency  Counseling 
Facilities 

For  funds  allocated  to  agencies 
serving  Florida  and  Louisiana  disaster 
areas  as  specified  in  paragraph  I.B.2.b. 
and  c.  of  this  NOFA,  eligible  appUcants 
may  be  located  anywhere  within  the 
continental  United  States,  but  must 
locate  an  office  within  the  disaster  area 
or  within  reasonable  proximity-  of  the 
federal  disaster  area.  In  addition,  all 
eligible  applicants  must: 


5558 


Federal  Register  /  Vol.  58,  No.  12  /  Thursday.  January  21,  1993  /  Notices 


a.  Have  counseling  offices  located  in 
a  federal  disaster  area;  or 

b.  Have  counseling  offices  located 
outside  the  federal  disaster  area,  but 
within  60  minutes  by  ground 
transportation  from  the  disaster  area;  or 

c.  Agree  to  locate  to,  or  within 
reasonable  proximity  (as  provided 
imder  paragraph  (b)  of  this  section  C.2) 
to  a  federal  disaster  area  within  thirty 
days  of  the  date  of  the  grant  agreement 
with  HUD. 

Note  that  requirements  a,  b,  and  c, 
may  be  waived  for  eligible  applicant 
located  in  the  State  of  Hawaii  and 
serving  the  Hurricane  Iniki  and 
Typhoon  Omar  disaster  areas  (i.e..  the 
only  location  requirement  imposed  is 
that  the  applicant  be  located  in  the  State 
of  Hawaii  or  the  territory  of  Guam). 

D.  Selection  Criteria 

1.  General  Criteria 

HUD,  through  its  Headquarters  Office 
of  Procurement  and  Contracts,  will 
award  housing  counseling  grants  made 
available  under  this  NOFA  to  selected 
eligible  agencies.  An  eligible  agency  is 
a  HUD-approved  housing  counseling 
agency  that: 

a.  Meets  the  location  requirements  set 
forth  in  Section  I.C.2  of  this  NOFA;  and 

b.  Provides,  or  proposes  to  provide, 
housing  counseling  to  the  federal 
disaster  area. 

2.  Specific  Criteria 

Applications  for  funding  under  this 
NOFA  will  be  reviewed,  and  grants  will 
be  awarded  on  the  basis  of  an  evaluation 
of  all  of  the  following  criteria: 

a.  Amount  requested  by  the  grantee; 

b.  Applicant's  estimated  upcoming 
12-month  client  workload*  of  families 
and  individuals  adversely  affected  by  a 
federal  disaster.  (•  "Workload"  refers  to 
the  number  of  chents,  as  defined  in 
HUD  Handbook  No.  7610.1  REV-2, 
dated  September  1990,  reported  by  the 
applicant  on  Form  HUD-9902,  Housing 
Counseling  Agency  Activity  Report,  for 
1992); 

c  Disaster  client  workload  total; 

d.  Reimbursement  of  grantees  by  HUD 
on  the  basis  of  $35.00  per  housing 
counseling  unit; 

e.  Regional  Offices'  documented  need 
for  housing  counseling  services  within 
the  disaster  areas  to  be  served  by  the 
applicants; 

f.  HUD's  assessment  of  the  applicant's 
previous  performance  as  a  HUD- 
approved  housing  counseUng  agency 
(i.e.  Biennial  Performance  Review), 
including  the  submission  of  the 
required  reports. 

h.  hi  the  case  of  previous  grantees,  the 
applicant's  performance  under  such 


grants  in  accordance  with  the  terms  of 
the  grant  agreement,  including  the 
submission  of  the  specific  reports 
required  imder  the  grant  agreement. 

n.  Application  Process 

A.  Obtaining  Application  Kits 

Applicants  kits  (Request  for  Grant 
Application  (RFGA))  for  grants  to  be 
awarded  under  this  NOFA  may  be 
obtained  from,  and  completed 
applications  must  be  submitted  to: 
Office  of  Procurement  and  Contracts, 
Program  Support  Division,  451  Seventh 
Street,  SW.,  Room  5258,  Washington, 
DC  20410. 

The  RFGA  will  be  made  available  by 
a  date  that  affords  applicants  at  least  30 
days  to  respond  to  this  NOFA. 

B.  Application  Deadline 

The  application  due  date  is  March  18, 
1993.  Applications  may  be  mailed, 

firovided  that  they  are  postmarked  no 
ater  than  midnight,  March  18. 1993.  If 
an  application  is  physically  delivered  to 
the  Office  of  Procurement  and  Contracts 
at  HUD  Headquarters,  the  application 
must  be  delivered  by  the  close  of 
business  for  that  office.  Applicants 
should  contact  the  Office  of 
Procurement  and  Contracts  ((202)  708- 
1585)  regarding  the  time  the  office 
closes. 

A  proper  submission  in  response  to 
the  RFGA  must  conform  to  the 
specifications  in  the  RFGA.  HUD  will 
not  accept  changes  made  by  applicaRts 
to  the  forms,  certifications  and 
assurances,  except  for  those  specified  in 
Section  IV.A  of  this  NOFA. 

m.  Checklist  of  Application 
Submission  Requirements 

An  applicant  must  submit  three 
different  types  of  written  submissions: 
Forms,  certifications,  and  assurances. 
An  applicant  must  submit  three  sets  of 
each  written  submission,  as  specified 
below,  with  supporting  documentation 
only  as  specified  in  the  RFGA. 
Applicants  must  limit  the  submission  of 
material  to  that  required  by  the 
individual  form,  certification  or 
assurance.  HUD  will  not  consider 
extraneous  material  and  will  discard  it. 

A.  Forms 

Each  applicant  will  be  required  to 
submit  the  following  completed  and 
signed  forms: 

1.  Standard  Form  424,  Application  for 
Federal  Assistance. 

2.  Standard  Form  424B,  Assurances — 
Non-construction  Programs. 

3.  Form  HUD-2880,  Applicant/ 
Recipient  DisclosureAJpdate  Report,  as 
required  under  subpart  C  of  24  CFR  part 


12,  Accountability  in  the  Provision  of 
HUD  Assistfmce. 

B.  Certifications 

Each  applicant  will  be  required  to 
submit,  at  a  minimum,  the  following 
certifications: 

1.  Certification  of  a  Drug-Free 
Workplace,  in  accordance  with  the 
Drug-Free  Workplace  Act  of  1988  and 
HUD's  regulations  at  24  CFR  part  24, 
subpart  F. 

2.  Anti-Lobbying  certification  in 
accordance  with  section  319  of  the 
Department  of  Interior  and  Related 
Agencies  Appropriations  Act  for  Fiscal 
Year  1990  (31  U.S.C.  1352),  and  the 
regulations  at  24  CFR  part  87. 

C.  Assurances 

Each  applicant  will  be  required  to 
submit,  at  a  minimum,  assurances 
regarding  the  applicant's  housing 
counseling  program  to  the  effect  that: 

1.  The  applicant  agency  received  its 
approval  by  HUD  prior  to  the  date  of 
issuance  of  the  applicable  RFGA,  and 
currently  has  approval  from  HUD.  If  a 
Biennial  Performance  Review  has  not 
been  made  by  the  HUD  Field  Office, 
then  a  prior  approval  constitutes  a 
current  approval. 

2.  HUD  has  or  has  not  conducted  a 
performance  review  of  the  applicant 
agency's  housing  counseling  program; 
whether,  as  a  result  of  the  review,  HUD 
re-approved  the  agency  unconditionally 
or  conditionally;  whether,  if  HUD 
granted  a  conditional  approval  because 
of  certain  agency  performance 
deficiencies,  the  applicant  agency 
corrected  the  deficiencies  to  HUD's 
satisfaction. 

3.  If  the  applicant  agency  received  a 
counseling  grant  from  HUD  during 
HUD's  fiscal  year  1990, 1991,  or  1992, 
the  agency  complied  with  all  grant 
requirements. 

4.  The  applicant  agency  submitted  all 
reports  required  during  the  most  recent 
report  year  under  the  Handbook,  and 
the  grant  document,  if  any. 

5.  The  number  of  clients  listed  as  the 
applicant's  estimated  housing 
counseling  "disaster  area"  client 
workload  is  reasonable. 

6.  The  agency  can  and  will  commence 
counseling  services,  including  Fair 
Housing  counseling  in  accordance  with 
HUD  Handbook  7610.1  REV-2.  dated 
September  1990,  within  thirty  days  of 
the  receipt  of  the  notice  of  the  award  of 
a  counseling  grant  to  the  applicant 
agency. 

7.  The  agency  had  an  independent 
financial  audit  during  the  past  twenty- 
four  (24)  months. 

8.  The  applicant  administers  its 
housing  counseling  program  in 
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accordance  with  title  VI  of  the  Civil 
Rights  Act  of  1964,  the  Fair  Housing 
Act.  Executive  Order  11063,  section  504 
of  the  Rehabihtation  Act  of  1973,  and 
the  Age  Discrimination  Act  of  1975. 

9.  Toe  apphcant  provides  its  service 
without  any  conflict  of  interest  on  the 
part  of  the  applicant,  including  its  staff, 
that  might  compromise  the  agency's 
ability  to  represent  fully  the  best 
interests  of  the  client  in  accordance 
with  HUD  Handbook  No.  7610.1  REV- 
2,  dated  September  1990. 

rv.  Corrections  to  Deficient 
Applications 

After  the  deadline  for  submission  of 
applications,  applications  will  be 
screened  to  determine  whether  all  items 
were  submitted.  Applicants  will  be 
given  an  opportunity  to  cure 
nonsubstantive  deficiencies  in  their 
applications.  The  applicant  must  submit 
corrections  within  14  calendar  days 
from  the  date  of  HUD's  deficiency 
notification  or  the  application  will  not 
be  considered. 

A.  Curable  Deficiencies 

The  kinds  of  deficiencies  which  can 
be  cured  after  the  submission  date  for 
applications  has  passed  are  limited  to 
the  following: 

1.  Lack  of  required  signature(s)  on  the 
following  documents  or  certifications: 

a.  Standard  Form  424B,  Assurances — 
Non-Construction  Programs. 

b.  Certification  of  Drug-free 
Workplace. 

c.  Anti-Lobbying  Certification. 

2.  Failure  to  submit  any  of  the  above 
documents  or  certifications. 

B.  Noncurable  Deficiencies 

Failure  to  submit:  1.  A  completed  and 
signed  Standard  Form  424,  Application 
for  Federal  assistance. 

2.  A  signed  Housing  Counseling 
Program  assurance  and  all  of  its 
required  documentation. 

Note:  HUD  will  not  notify  applicants  who 
fail  to  submit  any  of  the  above  two  required 
documents.  Failure  to  submit  the  documents 
will  render  an  application  unacceptable. 

V.  Other  Matters 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  the 
Department's  regulations  at  24  CFR  part 
50  which  implement  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332).  The 
Finding  of  No  Significant  Impact  is 
available  for  public  inspection  between 
7:30  a.m.  and  5:30  p.m.  weekdays  at  the 
Office  of  the  Rules  Docket  Clerk,  room 
10276,  Department  of  Housing  and 


Urban  Development.  451  Seventh  Street, 
SW.,  Washington.  DC  20410. 

Federalism,  Executive  Order 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  and 
procedures  contained  in  this  NOFA  will 
not  have  substantial  direct  efiiacts  on 
States  or  their  political  subdivisions,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  Specifically,  the 
purpose  of  the  funding  under  this 
NOFA  is  to  provide  grants  to  HUD- 
approved  counseling  agencies  so  that 
they  may  make  counseling  services 
available  to  homeowners  and  tenants 
who  hve  in  areas  adversely  afiiscted  by 
recent  federal  disasters. 

Family,  Executive  Order 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  document  may 
have  potential  for  significant  beneficial 
impact  on  family  formation, 
maintenance,  and  general  well-being  to 
the  extent  that  the  activities  of  grantees 
will  provide  families  and  individuals 
who  were  adversely  affected  by  recent 
federal  disasters,  with  counseling 
concerning  housing  availability, 
maintenance  and  financing  for  new 
housing.  Since  the  impact  on  the  family 
is  considered  beneficial,  no  further 
review  under  the  order  is  necessary. 

Accountability  in  the  Provision  of  HUD 
Assistance 

(1)  Dociunentation  and  Public  Access 

HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
appUcation  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition.  HUD  vrill 
include  the  recipients  of  assistance 
pursuant  to  this  NOFA  in  a  Federal 
Register  notice  of  all  recipients  of  HUD 
assistance  awarded  on  a  competitive 
basis.  (See  24  CFR  12.14(a)  and  12.16(b), 
and  the  notice  pubUshed  in  the  Federal 
Register  on  January  16, 1992  (57  FR 
1942),  for  further  information  on  these 
requirements.) 


(2)  Disclosures 

HUD  will  make  available  to  the  public 
for  five  years  all  applicant  disclosure 
reports  (HUD  Form  2880)  submitted  in 
connection  with  this  NOFA.  Update 
reports  (also  Form  2880)  will  be  made 
available  along  with  the  appUcant 
disclosure  reports,  but  in  no  case  for  a 
period  generally  less  than  three  years. 
All  reports — both  applicant  disclosures 
and  updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  (See  24  CFR  subpart  C,  and 
the  notice  published  in  the  Federal 
Register  on  January  16, 1992  (57  FR 
1942),  for  further  information  on  these 
disclosure  requirements.) 

Prohibition  Against  Lobbying  Activities 

The  use  of  funds  awarded  imder  this 
NOFA  is  subject  to  the  disclosure 
requirements  and  prohibitions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  U.S.C 
1352)  and  the  implementing  regulations 
at  24  CFR  part  87.  These  authorities 
prohibit  recipients  of  Federal  contracts, 
grants,  or  loans  from  using  appropriated 
funds  for  lobbying  the  Executive  or 
Legislative  Branches  of  the  Federal 
Government  in  connection  with  a 
specific  contract,  grant,  or  loan.  The 
prohibition  also  covers  the  awarding  of 
contracts,  grants,  cooperative 
agreements,  or  loans  imless  the 
recipient  has'made  an  acceptable 
certification  regarding  lobbying.  Under 
24  CFR  part  87,  applicants,  recipients, 
and  subrecipients  of  assistance 
exceeding  $100,000  must  certify  that  no 
Federal  funds  have  been  or  will  be  spent 
on  lobbying  activities  in  connection 
with  the  assistance. 

Indian  Housing  Authorities  (IHAs) 
established  by  an  Indian  tribe  as  a  result 
of  the  exercise  of  the  tribe's  sovereign 
power  are  excluded  fitim  coverage  of  the 
Byrd  Amendment,  but  IHAs  estabUshed 
under  State  law  are  not  excluded  from 
the  statute's  coverage. 

Prohibition  Against  Lobbying  of  HUD 
Personnel 

Section  13  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3537b)  contains  two 
provisions  dealing  with  efforts  to 
influence  HUD's  decisions  with  respect 
to  financial  assistance.  The  first  imposes 
disclosure  requirements  on  those  who 
are  tjrpically  involved  in  these  efforts — 
those  who  pay  others  to  influence  the 
award  of  assistance  or  the  taking  of  a 
management  action  by  the  Department 
and  those  who  are  paid  to  provide  the 
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influence.  The  second  restricts  the 
payment  of  fees  to  those  who  are  paid 
to  influence  the  award  of  HUD 
assistance,  if  the  fees  are  tied  to  the 
number  of  housing  units  received  or  are 
based  on  the  amount  of  assistance 
received,  or  if  they  are  contingent  upon 
the  receipt  of  assistance.  HUD's 
regulation  implementing  section  13  is 
cc^fied  at  24  CFR  part  86.  If  readers  are 
involved  in  any  eff^orts  to  influence  the 
Department  in  these  ways,  they  are 
urged  to  read  the  final  rule,  particularly 
the  examples  container  in  Appendix  A 
of  the  rule.  Appendix  A  of  this  rule 
contains  examples  of  activities  covered 
by  this  rule. 

Any  questions  concerning  the  rule 
should  be  directed  to  the  Office  of 
Ethics,  room  2158,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410.  Telephone:  (202)  708-3815 
(voice/TDD).  This  is  not  a  toll-free 
niunber.  Forms  necessary  for 
compliance  with  the  rule  may  be 
obtained  from  the  local  HUD  office. 


Prohibition  Against  Advance 
Information  on  Funding  Decisions 

Section  103  of  the  HUD  Reform  Act 
proscribes  the  communication  of  certain 
information  by  HUD  employees  to 
persons  not  authorized  to  receive  that 
information  during  the  selection  process 
for  the  award  of  assistance.  HUD's 
regulation  implementing  section  103  is 
codified  at  24  CFR  part  4,  and  was 
recently  amended  by  an  interim  rule 
published  in  the  Federal  Register  on 
August  4, 1992  (57  FR  34246).  In 
accordance  with  the  requirements  of 
section  103,  HUD  employees  involved 
in  the  review  of  applications  and  in  the 
making  of  funding  decisions  are 
restrained  by  24  CFR  part  4  from 
providing  advance  information  to  any 
person  (other  than  an  authorized 
employee  of  HUD)  concerning  funding 
decisions,  or  from  otherwise  giving  any 
applicant  an  unfair  competitive 
advantage.  Persons  who  apply  for 
assistance  in  this  competition  should 
confine  their  inquiries  to  the  subject 
areas  permitted  by  24  CFR  part  4. 


Applicants  who  have  questions  should 
contact  the  HUD  Office  of  Ethics,  (202) 
708-381  (voice/TDD).  (This  is  not  a  toll- 
free  number.) 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  351 
RIN  320«-AF04 

Reduction  in  Force 

agency:  Office  of  Personnel 
Management. 

AcnOH:  Final  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (0PM)  is  revising  its 
regulations  to  add  a  permissive 
temporary  exception  to  the  order  of 
release  from  a  competitive  level  in  a 
reduction  in  force  (RIF).  Agency  use  of 
this  exception  would  allow  a  covered 
employee  to  remain  on  the  agency's 
rolls,  past  the  effective  date  of  the 
reduction  in  force,  in  an  annual  leave 
status  if,  in  so  doing,  the  employee 
would  attain  eligibility  for  an  immediate 
annuity  and/or  would  establish 
eligibility  to  carry  health  benefits 
coverage  into  retirement.  OPM  also  is 
revising  the  RIF  notice  requirements  to 
help  assure  that  agencies  notify 
employees  about  their  eligibility  to 
continue  health  benefits  and  life 
insurance  after  separation. 
EFFECTIVE  DATE:  January  22, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leota  Shelkey  on  202-606-0960  (FAX 
202-606-0390). 

SUPPLEMCMTAHY  INFORMATION:  On  July 
15, 1992.  OPM  published  proposed 
revisions  to  the  reduction  in  force 
regulations  in  the  Federal  Register  (57 
FR  31332).  In  rare  instances,  employees 
separated  from  Federal  employment  by 
reduction  in  force  (RIF)  may  be  very 
close  to  retirement  eligibility  on  the 
effective  date  of  the  RIF.  The  purpose  of 
OPM's  proposed  regulation  was  to 
provide  a  means  for  these  employees  to 
stay  on  an  agency's  rolls  past  the 
effective  date  of  a  RIF  to  reach  their  first 
retirement  eligibility.  To  do  this,  OPM 


proposed  a  permissive  temporary 
exception  in  §  351.608(a)(3)  to  the 
regular  order  of  RIF  release.  OPM  also 
proposed  a  revision  to  the  RIF  notice 
requirements  to  include  information 
about  continuation  of  health  benefits 
and  life  insurance. 

We  received  written  comments  from 
eight  Federal  agencies,  two  employee 
organizations,  and  two  individuals.  All 
but  three  commenters  supported  the 
proposed  changes.  The  comments  dealt 
primarily  with  either  retirement  or  leave 
issues.  In  addition,  OPM  reviewed  a 
similar  issue — eligibility  to  carry  health 
benefits  into  retirement.  The  major 
comments  are  summarized  below. 
Additional  information  on  reduction  in 
force  can  be  found  in  the  Federal 
Personnel  Manual  Supplement  351-1 
issued  by  OPM. 

Eligibility  for  Health  Benefit! 

During  the  comment  period,  OPM 
noted  that  some  employees  who  retire 
as  a  result  of  a  reduction  in  force  are 
unable  to  continue  health  benefits 
coverage  after  retirement.  This  is 
because  they  do  not  satisfy  5  U.S.C. 
8905,  which  requires  enrollment  in  the 
Federal  Employees  Health  Benefits 
Program  for  at  least  5  years  immediately 
prior  to  retirement.  Because  of  the 
similarity  between  this  and  the  situation 
where  employees  just  miss  meeting 
retirement  eligibility,  OPM  has  added  a 
similar  permissive  temporary  exception 
to  §  351.608  to  cover  employees  who 
would  establish  eligibility  under  5 
U.S.C.  8905  during  their  period  of 
accrued  annual  leave. 

Retirement  Issues 

Proposed  §  351.608(a)(3)(ii)  provided 
a  permissive  temporary  exception  for  an 
agency  to  retain  an  employee  on  aimual 
leave  past  the  RIF  effective  date  if  the 
employee  would  attain  "first  eligibility" 
for  an  immediate  retirement  benefit 
under  5  U.S.C.  8336  or  8412. 

One  agency  commented  that  section 
8336,  on  the  Qvil  Service  Retirement 
System  (CSRS),  covers  optional, 
discontinued  service,  and  voluntary 
early  retirement.  Section  8412,  on  the 
Federal  Employees  Retirement  System 
(FERS),  covers  only  optional  retirement. 
The  agency  suggested  we  add  section 
8414,  which  includes  discontinued 
service  and  voluntary  early  retirement 
under  FERS,  to  the  proposed  regulation. 
We  have  done  so.  However,  the  only 
types  of  retirement  (under  both  CSRS 


and  FERS)  an  employee  could  qualify 
for  under  this  exception  to  the  RIF  order 
are  optional  retirement  and 
discontinued  service  retirement.  Any 
voluntary  early  retirement  authority 
approved  by  OPM  would  have  ended 
prior  to  a  RIF  effective  date. 

Another  agency  suggested  we  clarify 
whether  "firet  eligibility"  means 
discontinued  service  retirement  (DSR) 
or  optional  retirement.  This  provision 
refers  to  either  type  of  retirement.  For 
example,  if  an  employee  would  meet  the 
DSR  criteria  after  1  week  on  annual 
leave,  the  agency  would  have  to 
separate  the  employee  on  that  eligibility 
date,  even  if  the  employee  would  meet 
the  criteria  for  optional  retirement  after 
2  weeks  of  annual  leave.  In  most  cases, 
the  first  eligibility  would  be  DSR.  In 
other  cases,  such  as  a  61-year  old 
employee  with  10  years  of  service,  the 
first  ehgibility  would  be  optional 
retirement.  We  have  made  no  change  in 
the  regulation  but  will  provide 
additional  guidance  through  the  Federal 
Personnel  Manual. 

Another  agency  asked  whether  an 
employee  first  has  to  make  a 
commitment  to  retire  upon  reaching 
first  eligibility  and  what  procedures 
would  apply.  Because  the  separation 
from  Federal  service  would  be 
involuntary,  an  agency  need  not 
determine  the  employee's  preference 
when  approving  the  permissive 
temporary  exception.  The  separation 
must  occur  on  the  date  of  first 
eligibility,  as  described  above.  A 
commitment  to  retire  would  be 
superfluous. 

Leave  Issues 

One  commenter  suggested  that  the 
proposed  regulation  conflicts  with 
Comptroller  General  opinion  B-120074, 
dated  August  10, 1954,  and  other  related 
opinions.  These  opinions  found  that 
agencies  are  prohioited  under  the  Lump 
Sum  Leave  Act  of  1954  from  granting 
terminal  annual  leave  when  it  is  known 
the  employee  will  separate,  unless  the 
decision  is  based  on  the  needs  and 
interests  of  the  Government.  Two  other 
commentere  believed  the  proposal  could 
significantly  increase  the  Government's 
long-term  costs. 

The  proposed  permissive  temporary 
exception  is  not  in  conflict  with  the 
Comptroller  General  opinions  regarding 
"terminal"  aruiual  leave.  This  exception 
meets  the  needs  and  interests  of  the 
Government  as  well  as  the  employee. 
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The  Government  seeks  to  avoid 
penalizing  long-term  employees  who  are 
close  to  retirement  eligibility  and  will 
allow  them  the  use  of  earned  annual 
leave  (including  annual  leave  earned 
after  the  RIF  separation  date  in  some 
cases)  to  perfect  that  benefit.  The  earlier 
payment  of  annuities  will  not  add  a 
significant  cost  burden  given  the  limited 
number  of  employees  affected,  the 
permissive  nature  of  the  exception,  and 
the  concomitant  cost  savings  realized  by 
staff  reductions. 

Approval  of  any  permissive 
temporary  exception  under  §  351.608  is 
at  the  discretion  of  an  agency.  An 
employee  has  no  right  to  an  exception. 
However,  agencies  are  responsible 
under  §  351.201(c)  for  applying  part  351 
uniformly  and  consistently  in  any  one 
reduction  in  force. 

One  commenter  suggested.that  the 
proposed  regulation  permit  use  only  of 
"accumulateid  and  accrued"  annual 
leave  to  an  employee's  credit.  The 
purpose  is  to  exclude  use  of  advanced 
annual  leave  under  the  exception 
provision.  We  agree  and  have  changed 
the  final  regulation  accordingly. 

Three  commenters  suggested  that 
other  types  of  "leave"  should  be  made 
available  under  the  exception  provision. 
These  include  restored  annual  leave, 
compensatory  time  accrued  in  lieu  of 
overtime  payments  or  for  religious 
purposes,  credit  hours  earned  under  a 
flexible  work  schedule,  and  leave 
without  pay.  We  agree  that  restored 
annual  leave  should  be  available  for  use 
because,  once  approved,  it  is  added  to 
the  employee's  accumulated  and 
accrued  annual  leave  balance.  We  do 
not  agree  with  inclusion  of  the  other 
types  of  "leave"  because  of  the  resulting 
complexity,  the  lack  of  uniformity  and 
equity  in  the  systems,  and  the  potential 
for  abuse. 

Several  commenters  asked  whether  an 
employee  in  an  annual  leave  status 
would  continue  to  earn  annual  and  sick 
leave  and  whether  the  earned  annual 
leave  could  be  used  to  reach  retirement 
eligibility.  The  answer  to  both  questions 
is  "yes."  An  employee  retained  in  an 
annual  or  sick  leave  status  under  a 
temporary  exception  would  continue  to 
earn  annual  and  sick  leave.  The  annual 
leave  earned  after  the  RIF  effective  date 
is  used  to  determine  whether  an 
employee  would  reach  retirement  or 
health  benefits  eligibility.  This  is  a 
change  from  the  proposed  regulation, 
which  limited  use  of  this  temporary 
exception  to  the  amount  of  annual  leave 
to  an  employee's  credit  as  of  the  RIF 
effective  date.  Since  ordinarily  an 
employee  may  use  leave  earned  while  in 
a  leave  status,  it  was  determined  that 
leave  earned  on  leave  should  be 


available  for  this  purpose  also.  Thus,  to 
be  eligible  for  the  temporary  exception, 
an  employee  must  be  able  to  reach 
retirement  or  health  benefits  eligibility 
during  the  period  represented  by  the 
amount  of  accumulated  and  accrued 
annual  leave  (including  restored  annual 
leave)  to  the  employee's  credit  as  of  the 
effective  date  of  the  RIF,  plus  the 
amount  of  annual  leave  the  employee 
would  earn  while  in  an  annual  leave 
status  after  the  effective  date  of  the  RIF. 
(Similarly,  an  employee  retained  in  a 
sick  leave  status  could  use  sick  leave 
earned  after  the  RIF  effective  date, 
assuming  that  such  use  continued  to  be 
appropriate.) 

A  similar  question  was  whether  an 
employee  on  donated  annual  leave 
would  be  eligible  for  a  temporary 
exception  aiid,  if  so,  whether  the 
employee  could  continue  to  receive 
donated  leave.  An  employee  using 
donated  annual  leave  under  the 
Voluntary  Leave  Transfer  Program  (5 
CFR  part  630,  subpart  I)  could  be 
approved  for  a  temporary  exception 
only  if  he  or  she  would  reach  retirement 
or  health  benefits  eligibility  during  the 
period  represented  by  the  amount  of 
donated  leave  to  his  or  her  credit  as  of 
the  effective  date  of  the  RIF.  If 
additional  annual  leave  were  to  be 
donated  after  the  RIF  effective  date,  the 
employee  could  not  use  it.  Also,  these 
employees  could  not  benefit  from 
annual  leave  earned  after  the  RIF 
effective  date.  Sections  6337  and  6371 
of  title  5.  U.S.  Code,  provide  that  annual 
and  sick  leave  earned  as  a  result  of 
using  donated  annual  leave  must  go  into 
a  special  annual  and  sick  leave  account 
not  to  exceed  40  hours,  which  is 
available  only  after  the  employee's 
medical  emergency  has  ended.  No  leave 
is  earned  after  annual  and  sick  leave 
accounts  reach  40  hours.  The  same  is 
true  under  the  Voluntary  Leave  Bank 
Program  (5  CFR  part  630.  supart  J). 

The  National  Defense  Authorization 
Act  of  Fiscal  Year  1993  (Pub.  L  102-484 
signed  October  23, 1992)  permits 
Department  of  Defense  employees  at 
installations  scheduled  to  close  during 
the  period  October  1, 1992,  through 
December  31, 1997.  to  accumulate 
annual  leave  without  restriction. 
Normally,  an  employee  would  carry  no 
more  than  240  hours  of  annual  leave 
into  a  new  leave  year.  Because  the 
resulting  accumulation  of  annual  leave 
could  become  significant,  we  have 
added  a  provision  to  the  final  regulation 
permitting  agencies  to  set  a  limit  on  the 
amount  of  leave  that  could  be  used 
under  a  temporary  exception.  For 
example,  an  organization  undergoing  a 
RIF  might  adopt  a  policy  of  retaining 


employees  under  a  temporary  exception 
for  no  more  than  60  work  days. 

One  agency  noted  that  personnel 
offices  should  make  clear  to  payroll 
offices  how  the  use  of  terminal  annual 
leave  under  the  exception  provision  is 
treated  for  lump-sum  payment 
purposes.  The  amount  of  annual  leave 
used  to  retain  the  employee  to  the  date 
of  first  retirement  or  health  benefits 
eligibility  is  no  longer  to  the  employee's 
credit  at  separation  and  is  not  included 
in  a  lump-sum  payment.  However,  the 
remaining  accumulated  and  accrued 
annual  leave  (including  restored  leave), 
if  any,  plus  any  additional  annual  leave 
earned  while  in  a  leave  status  under  a 
temporary  exception,  is  included  in  the 
lump-sum  payment. 

A  commenter  asked  whether  an 
agency  might  grant  sick  leave  to  an 
employee  when  sickness  occurs  while 
an  employee  is  in  an  annual  leave  status 
under  a  permissive  temporary 
exception.  A  related  question  was 
whether  an  agency  might  grant  annual 
leave  after  an  employee  retained  on  sick 
leave  under  a  temporary  exception  has 
exhausted  his  or  her  sick  leave.  The 
answer  to  both  questions  is  "no."  The 
temporary  exception  provisions  permit 
an  agency  to  make  an  exception  to  the 
order  of  release  in  a  RIF.  Therefore,  this 
determination,  and  the  approval  of 
either  sick  leave  or  annual  leave  for  this 
purpose,  must  be  made  before  the  RIF 
effective  date.  An  exception  to  the 
regular  release  order  of  a  RIF  cannot  be 
made  after  the  RIF  actions  have  taken 
effect.  We  have  revised  the  regulation  to 
clarify  this  matter. 

One  commenter  asked  for  clarification 
of  an  employee's  reemployment  rights 
while  in  annual  leave  status  under  a 
temporary  exception.  An  employee 
carried  in  an  annual  leave  status  under 
a  temporary  exception  has  the  same 
reemployment  rights  he  or  she 
otherwise  would  have.  Employees  who 
are  involuntarily  separated  are  eligible 
for  the  Reemployment  Priority  List 
(RPL)  (5  CFR  part  330,  subpart  B),  even 
if  they  retire  following  separation.  They 
are  to  be  given  notice  of  eligibility  to 
apply  for  the  RPL  as  part  of  the  RIF 
notice,  as  required  by  5  CFR  351.803. 
An  employee  who  subsequently  submits 
a  timely  application  must  be  placed  on 
the  RPL.  even  If  he  or  she  is  not  yet 
separated.  Also,  employees  are  eligible 
for  the  Displaced  Employee  Program  (5 
CFR  part  330,  subpart  C)  after  receiving 
a  notice  of  involuntary  separation, 
including  when  they  retire  in  lieu  of 
involuntary  separation.  For  purposes  of 
those  programs,  employees  in  an  annual 
leave  status  under  a  temporary 
exception  are  treated  no  differently  than 
other  employees  who  receive  a  notice  of 
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RIF  separation.  If  while  on  annual  leave 
an  employee  receives  and  accepts  a  )ob 
offer  throu&h  the  RPL.  the  agency 
processes  the  appropriate  personnel 
action,  in  lieu  of  RIF  separation,  in 
accordance  with  FPM  Supplement  296- 
33,  The  Guide  to  Processing  Personnel 
Actions.  Specific  instructions  relating  to 
these  regulations  %vill  be  issued  through 
that  supplement. 

Another  commenter  believed  we 
should  make  clear  that  an  employee 
retained  under  a  ]}ermissive  temporary 
exception  may  not  be  returned  to  duty 
status.  As  we  pointed  out  in  the 
Supplementary  Information  to  the 
proposed  rule,  an  employee  temporarily 
retained  under  a  permissive  temporary 
exception  is  not  entitled  to  any  further 
RIF  offer.  The  temporary  exception 
simply  extends  the  RIF  separation  date 
for  the  affected  employee.  The  only 
circumstance  in  which  an  agency  may 
return  the  employee  to  duty  in  the  same 
competitive  area,  under  either  a 
permanent  or  temporary  appointment,  is 
when  the  employee  receives  and  accepts 
a  job  offer  through  the  RPL  In  addition, 
an  agency  could  offer  the  employee  a 
job  in  a  different  competitive  area,  as 
long  as  the  RPL  is  complied  with.  As 
suggested,  we  have  revised  §  351.608 
accordingly. 

One  commenter  suggested  we  add 
sick  leave  to  this  temporary  exception. 
We  have  not  done  so.  As  explained  in 
the  Supplementary  Information  to  the 
proposed  regulation,  an  exception 
already  exists  to  allow  use  of  sick  leave 
in  appropriate  circumstances.  We  have 
■  clarified  use  of  sick  leave  in  revised 
§  351.608(c). 

Finally,  one  commenter  suggested  we 
reoiganize  paragraph  (a)  of  §  351.608  for 
greater  clarity.  We  have  revised  the 
entire  §  351.608  for  clarity  and  to 
address  additional  issues  raised  by 
commenters. 

RIF  Notice— Health  Benefits  and  Life 
Insurance  Coverage 

OPM's  proposed  regulation  also 
amended  the  RIF  notice  requirements  to 
assure  that  employees  are  given  timely 
notice  of  the  right  to  continue  coverage 
under  the  Federal  Employees  Health 
Benefits  Program  and  the  Federal 
Employees'  Group  Life  Insurance 
Program.  All  commenters  on  this 
proposal  supported  it,  and  we  have 
retained  the  language  in  §  351.803  as 
proposed  but  with  minor  editorial 
changes. 

Waiver  of  Delay  in  Effective  Date 

Pursuant  to  5  U.S.C.  553(d)(3),  I  find 
that  good  cause  exists  to  make  this 
amendment  effective  in  less  than  30 
days.  The  delay  in  the  effective  date  is 


being  waived  to  give  effect  to  the 
benefits  extended  by  the  amended 
provisions  at  the  earliest  practicable 
date. 

E.0. 12291.  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  in  E.0. 12291, 
Federal  Regulation. 

Fegulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  ntunber  of  small  entities 
because  it  affects  only  certain  Federal 
employees. 

List  of  Subjects  in  5  CFR  Port  351 

Administrative  practice  and 
procedure,  Govoiunent  employees. 
Office  of  Personnel  Management. 
Douglas  A.  Brook. 
Acting  Director. 

Accordingly,  OPM  is  amending  part 
351  of  title  5.  Code  of  Federal 
Regulations,  as  follows: 

PART  351— REDUCTION  IN  FORCE 

1.  The  authority  citation  for  part  351 
continues  to  read  as  follows: 

Aadiority:  5  U.S.C  1302.  3502.  3503. 

2.  §  351.608  is  revised  to  read  as 
follows: 

S  351 .606    PermiMlve  temporary 
excepliona. 

(a)  General.  (1)  In  accordance  with 
this  section,  an  agency  may  make  a 
temporary  exception  to  the  order  of 
release  in  §  351.601  and  to  the  action 
provisions  of  §  351.603  when  needed  to 
retain  an  employee  after  the  effective 
date  of  a  reduction  in  force. 

(2)  After  the  effective  date  of  a 
reduction  in  force,  an  agency  may  not 
amend  or  cancel  the  reduction  in  force 
notice  of  an  employee  retained  under  a 
temporary  exception  so  as  to  avoid 
completion  of  the  reduction  in  force 
action.  This  does  not  preclude  the 
employee  from  receiving  and  accepting 
a  job  offer  in  the  same  competitive  area 
in  accordance  with  a  Reemployment 
Priority  List  established  under  part  330, 
subpart  B.  of  this  chapter  (or  equivalent 
program). 

(3)  An  agency  may  not  approve  an 
employee's  use  of  any  other  type  of 
leave  after  the  employee  has  been 
retained  under  a  temporary  exception 
authorized  by  paragraph  (c)(1)  or  (c)(2) 
of  this  section. 

(b)  Exception  not  to  exceed  90  days. 
An  agency  may  make  a  temporary 
exception  for  not  more  than  90  days 
when  needed  to  continue  an  activity 
without  undue  interruption  or  to  satisfy 


a  Government  obligation  to  the  retained 
employee. 

(c)  Other  temporary  exceptions.  An 
agency  may  make  a  temporary  exception 
under  the  conditions  in  this  paragraph 
to  extend  an  employee's  separation  date 
beyond  the  effective  date  of  the 
reduction  in  force  when  the  temporary 
retention  of  a  lower  standing  employee 
does  not  adversely  affect  the  right  of  any 
higher  standing  employee  who  is 
released  ahead  of  the  lower  standing 
employee.  The  agency  may  establish  a 
maximum  number  of  days  for  which  an 
exception  may  be  approved.  A 
temporary  exception  may  be  approved 
for  the  following  purposes. 

(1)  Sick  leave.  An  agency  may  make 
a  temporary  exception  to  retain  on  sitk 
leave  a  lower  standing  employee 
covered  by  chapter  63  of  title  5.  United 
States  Code  (or  other  leave  system  for 
Federal  employees),  who  is  on  approved 
sick  leave  on  the  effective  date  of  the 
reduction  in  force,  for  a  period  not  to 
exceed  the  date  the  employee's  sick 
leave  is  exhausted.  Use  of  sick  leave  for 
this  purpose  must  be  in  accordance  with 
the  requirements  in  part  630,  subpart  D. 
of  this  chapter  (or  other  applicable  leave 
system  for  Federal  employees). 

(2)  Annual  leave.  An  agency  may 
make  a  temporary  exception  to  retain  on 
accrued  annual  leave  a  lower  standing 
employee  covered  by  chapter  63  of  title 
5,  United  States  Coae  (or  other  leave 
system  for  Federal  employees],  who  will 
attain  first  eligibiUty  for  an  immediate 
retirement  benefit  under  5  U.S.C  8336. 
8412,  or  8414,  and/or  establish 
eligibility  under  5  U.S.C.  8905  to  carry 
health  benefits  coverage  into  retirement 
during  the  period  represented  by  the 
amount  of  the  employee's  accrued 
annual  leave. 

(i)  This  exception  may  not  exceed  the 
date  the  employee  first  becomes  eligible 
for  immediate  retirement  or  for 
continuation  of  health  benefits  into 
retirement,  except  that  an  employee 
may  be  retained  long  enough  to  satisfy 
both  retirement  and  health  benefits 
requirements. 

(ii)  Accrued  annual  leave  includes  all 
accumulated  and  accrued  annual  leave, 
restored  annual  leave,  and  annual  leave 
donated  to  the  employee  \mder  part  630. 
subpart  I,  of  this  chapter,  or  made 
available  to  the  employee  under  part 
630.  subpart  J,  of  this  chapter,  as  of  the 
effective  date  of  the  reduction  in  force, 
in  addition  to  annual  leave  earned  and 
available  to  the  employee  after  the 
effective  date  of  the  reduction  in  force. 
When  approving  a  temporary  exception 
under  this  provision,  an  agency  may  not 
advance  annual  leave  or  consider  any 
annual  leave  that  might  be  credited  to 
an  employee's  account  after  the  effective 
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date  of  the  reduction  in  force  other  than 
annual  leave  earned  while  in  an  annual 
leave  status. 

(d)  Notice  to  employees.  When  an 
agency  approves  an  exception  for  more 
than  30  days,  it  must: 

(1)  Notify  in  writing  each  higher 
standing  employee  in  the  same 
competitive  level  reached  for  release  of 
the  reasons  for  the  exception  and  the 
date  the  lower  standing  employee's 
retention  will  end;  and 

(2)  List  opposite  the  employee's  name 
on  the  retention  register  the  reasons  for 
the  exception  and  the  date  the 
employee's  retention  will  end. 

3.  In  §  351.803,  the  heading  and 
paragraph  (a)  are  revised  to  read  as 
follows: 

f  351.803    Notic*  o(  clioiblNty  for 
re«mploym«nl  Msistanc*  and  other 
tMncfiu. 

(a)  An  agency  must  give  to  each 
employee  who  receives  a  specific  notice 
of  separation  under  this  part  the 
following  additional  information,  either 
in  or  with  the  specific  reduction  in  force 
notice  or  as  a  separate  supplemental 
notice  to  the  employee: 

(1)  The  right  to  reemployment 
consideration  under  subparts  B  and  C  of 
part  330  of  this  chapter; 

(2)  Guidance  on  how  to  apply  for 
unemployment  insurance  through  the 
appropriate  State  program;  and 

(3)  Notice  on  how  eligible  employees 
may  convert  or  continue  health  benefits 
enrollment  or  convert  life  insurance 
coverage,  as  required  by  §  870.501 , 
§871.501.  S  872.501.  §873.501. 

§  890.401.  and  §  890.1104  of  this 

chapter. 

•        •        •        •        • 

IFR  Doc.  93-1427  Filed  1-21-93;  8:45  ami 

BtUJNQ  COOC  a»-01-M 


DEPARTMENT  OF  AGRICULTURE 

Farmer*  Home  Administration 

7  CFR  Parts  1901, 1940. 1944, 1951, 
1956,  and  2003 

Rural  Development  Administration 

7  CFR  Pan  4284 
RIN  0570-ABOO 

Community  Facility  t.oans  and  Grants 

AGENCIES:  Rural  Development 

Administration  and  Farmers  Home 

Administration,  USDA. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  Rural  Development 
Administration  (RDA)  promulgates  a 


new  regulation  for  Community  Facility 
Loans  and  Grants.  The  Fanners  Home 
Administration  (FmHA)  amends  its 
regulations  that  are  utilized  by  RDA  in 
administering  Community  Facility 
Loans  and  Grants.  FmFLA  also  amends 
its  regulations  to  administer,  on  behalf 
of  RDA.  the  direct  grant  program  to 
individuals.  This  action  is  necessary  to 
implement  legislation  that  provides 
loans  and  grants  for  water  and  waste 
disposal  facilities  and  services  to  rural 
communities  whose  residents  face 
significant  health  risks.  The  health  rislcs 
faced  by  these  rural  residents  must  be 
due  to  the  fact  that  a  significant 
proportion  of  the  community's  residents 
do  not  have  access  to,  or  are  not  served 
by.  adequate,  affordable  water  or  waste 
disposal  systems.  This  loan  and  grant 
program  will  provide  financial 
assistance  to  water  and  waste  disposal 
systems  to  assist  them  in  providing 
services  to  these  communities. 
Individuals  can  also  receive  financial 
assistance  that  will  allow  them  to  utilize 
the  water  and/or  waste  disposal  system. 
DATES:  Interim  rule  effective  January  22. 
1993.  Written  comments  must  be 
received  on  or  before  March  23, 1993. 
ADDRESSES:  Submit  written  comments 
in  duplicate  to  the  Office  of  the  Chief, 
Regulations,  Analysis  and  Control 
Branch,  Farmers  Home  Administration. 
USDA,  South  Agriculture  Building, 
room  6348, 14th  and  Independence 
Avenue,  SW..  Washington,  DC  20250. 
All  written  comments  made  pursuant  to 
this  notice  will  be  available  for  public 
inspection  during  regular  work  hours  at 
the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerry  W.  Cooper,  Loan  Specialist,  Water 
and  Waste  Disposal  Division,  Rural 
Development  Administration,  USDA, 
South  Agriculture  Building,  room  6328, 
Washington,  DC  20250,  telephone:  (202) 
720-9589. 

SUPPI^MENTARY  INFORMATKW: 


Oassification 

This  action  has  been  reviewed  under 
USDA  procedures  established  in 
Departmental  Regulation  1512-1,  which 
implements  Executive  Order  12291,  and 
has  been  determined  to  be  non-major. 
The  annual  effect  on  the  economy  will 
be  less  than  $100  million.  There  will  be 
no  significant  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
organizations,  governmental  agencies,  or 
geographic  regions.  There  will  be  no 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  in  domestic  or 
export  markets. 


IntergoTemmental  Review 

The  program  will  be  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
and  will  be  subject  to  the  provisions  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Environmental  Impact  Statement 

This  action  has  been  reviewed  in 
accordance  with  FmHA  Instruction 
1940-G.  "Environmental  Program." 
lyDA  has  determined  that  the  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  Pub. 
L.  91-190,  an  Environmental  Impact 
Statement  is  not  required. 

Compliance  With  Executive  Order 
12778 

The  regulation  has  been  reviewed  in 
light  of  Executive  Order  12778  and 
meets  the  applicable  standards  provided 
in  sections  2(a)  and  (2)(b)(2)  of  that 
Order.  Provisions  within  this  part  which 
are  inconsistent  with  state  law  are 
controlling.  All  administrative  remedies 
pursuant  to  7  CFR  part  1900,  subpart  B 
must  be  exhausted  prior  to  filing  suit. 

Cross  References  of  Regulations 

The  Rural  Development 
Administration  is  a  result  of  a 
reorganization  of  programs  administered 
by  Farmers  Home  Administration  as 
required  by  section  364  of  the 
Consolidated  Farm  and  Rural 
Development  Act,  as  amended,  (7  U.S.C. 
2006f)  and  an  order  of  the  Secretary  of 
Agriculture.  Dual-references  or  cross- 
references  to  Farmers  Home 
Administration  regulations  are  provided 
for  by  section  364. 

Discussion  of  the  Interim  Rule 

Amendments  to  Public  Law  101-624 
contained  in  the  "Farm  Credit  Banks 
and  Associations  Safety  and  Soundness 
Act  of  1992"  require  that  these 
amendments  are  being  published  as  an 
interim  final  rule.  Section  306C  of  the 
Consolidated  Farm  and  Rural 
Development  Act  (7  U.S.C.  1926c) 
recognizes  the  emergency  nature  of  the 
situation  by  designating  that  these  loans 
and  grants  shall  be  available  only  to 
communities  whose  residents  face 
significant  health  risks  because  of  no 
access  to  adequate  affordable  water 
supply  systems  or  waste  disposal 
facilities.  Little  administrative 
discretion  is  involved  in  threshold 
determinations  of  qualifying 
communities  because  of  a  floor  as  to 
average  per  capita  income, 
unemployment  rate,  and  a  designation 
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as' a  colonia  provided  by  the  statutes 
themselves.  Congress  has  expressed  its 
desire  for  quick,  specific  action  to 
alleviate  what  it  feels  is  a  serious  health 
pijoblem  in  a  specific  geographic  area. 
Accordingly,  the  Agency  is  complying 
with  Congress's  directions  by 
publishing  this  rule  as  an  interim  final 
with  a  sixty-day  comment  period. 

faction  2327  of  Public  Law  101-624 
authorizes  the  financing  of  water  and 
waste  disposal  projects  in  rural  areas 
that  primarily  provide  services  to 
residents  of  low-income  counties  with  a 
high  unemployment  rate.  Loans  and 
grants  can  be  made  to  water  and/or 
waste  disposal  systems  to  provide 
sefvices  to  residents,  including  costs  of 
connecting  those  residents  to  Oie 
system.  The  water  and  waste  disposal 
syitems  can  also  obtain  funds  from  RDA 
to  rnake  loans  and  grants  available  to 
individuals  to  pay  the  costs  of 
imjprovements  needed  to  facilitate  the 
use  of  the  system.  Individuals  can 
receive  loans  and/or  grants  to  pay  the 
cost  of  making  improvements  needed  to 
use  or  connecting  their  residences  to  a 
community  water  and/or  waste  disposal 
system.  The  improvements  or 
cojjinection  of  individual  residents  will 
facilitate  the  use  of  water  supply  and/ 
or  Waste  disposal  systems.  This  action 
develops  new  regulations  to  implement 
the  program  authorized  by  Public  Law 
101-624.  The  "Agriculture.  Rural 
Development.  Food  and  Drug 
Adrninislration,  and  Related  Agencies 
Appropriations  Act.  1993"  authorizes 
$2^.000,000  in  grant  funding  for  this 
prqgram. 

List  of  Subjects 

7dfRPart  J  901 

Civil  rights.  Compliance  reviews,  Fair 
housing,  Minority  groups. 

7  CPR  Part  1940 

/  llocations,  Administrative  practice 
and  procedure.  Agriculture.  Grant 
programs — Housing  and  community 
development,  Loan  programs — 
Agriculture,  Rural  areas. 

7  CFB  Part  1944 

Aged,  Grant  programs — Housing  and 
community  development,  Home 
improvement,  Loan  programs — Housing 
and  community  development. 

7  CFR  Part  1951 

Alccount  servicing,  Grant  programs — 
Housing  and  community  development. 
Reporting  requirements.  Rural  areas. 

7  CiT?  Part  J  956 

AJccounting,  Loan  programs — 
Agriculture,  Rural  areas.  ' 


7  CFR  Part  2003 

Organization  and  functions 
(government  agencies). 

7  CFR  Part  4284 

Community  development. 
Community  facilities.  Loan  programs — 
Housing  and  community  development, 
Loan  security.  Rural  areas.  Waste 
treatment  and  disposal,  Water  supply. 

Therefore,  chapter  XVID,  title  7,  Code 
of  Federal  Regulations  is  amended  and 
chapter  XLII.  title  7,  Code  of  Federal 
Regulations  is  added  as  follows: 

PART  1901— PROGRAM-RELATED 
INSTRUCTIONS 

1.  The  authority  citation  for  part  1901, 
subpart  E.  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1989;  42  U.S  C  1480; 
40  U.S.C.  442;  5  U.S.C  301;  42  U.S.C.  2942; 
7  CFR  2.23;  7  CFR  2.70. 

Subpart  E— Civil  Rights  Compliance 
Requirements  'C* 

2.  Section  1901.204  is  amended  by 
revising  paragraph  {a)|2)  and  by  adding 
paragraphs  (a)(24)  and  |a){25)  to  read  as 
follows: 


/ 


$  1 901 .204    Compliance  reviews. 

(a)*   •    • 

(20)  Rural  Business  Enterprise  grants 
and  Television  Demonstration  grants. 

•        •        »        •        • 

(24)  Emergency  Community  Water 
Assistance  grants. 

(25)  Section  306C  WWD  Loans  and 
Grants  in  subpart  E  of  part  4284  of  this 
title. 


PART  1940— GENERAL 

3.  The  authority  citation  for  part  1940 
continues  to  read  as  follows: 

Authorit):  7  U.S.C.  1989;  42  U.S.C  1480; 
5  use  301;  7  CFR  2.70. 

Subpart  L— Methodology  and 
Formulas  for  Allocation  of  Loan  and 
Grant  Program  Funds 

4.  Section  1940.590  is  amended  by 
adding  paragraph  (i)  to  read  as  follows: 

§  1 940. 590    Community  and  BuainaM 
programs  appropriations  not  allocated  by 
State. 


(i)  Section  306C  WWD  Loans  and 
Grants  in  Subpart  E  of  Part  4284  of  this 
title.  Control  of  funds  will  be  retained  in 
the  National  Office  and  allocated  on  a 
project  case  basis.  Requests  for  funds 
will  be  made  to  the  Director,  Water  and 
Waste  Disposal  Division. 


PART  1944— HOUSING 

5.  The  authority  citation  for  part  1944 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  1480,  5  U.S.C  301.  7 
CFR  2.23,  7  CFR  2.70. 

Subpart  J— Section  504  Rural  Housing 
Loana  and  Grants 

6.  §  1944  475  is  added  to  read  as 
follows: 

11944.475    Individual  SMtton  306C  WWO 
Loana  and  Grants. 

Exhibit  D  sets  forth  the  policies  and 
procedures  for  making  Water  and  Waste 
Disposal  grants  to  individuals 
authorized  by  section  306C(b)  of  the 
Consolidated  Farm  and  Rural 
Development  Act.  (7  U.S.C  1926(c)).  es 
amended. 

7.  Exhibit  D  is  added  to  subpart }  to 
read  as  follows: 

Exhibit  D  to  Subpart  J— SectioD  306C 
WWD  Grants  to  Individaals 

I.  General  This  exhibit  sets  forth  the 
policies  and  procedures  and  delegates 
authority  for  making  initial  and  subsequent 
Water  and  Waste  Disposal  (WWD)  ^nts  to 
individuals  authorized  by  section  306C(b)  of 
the  Consolidated  Farm  and  Rural 
Development  Act,  (7  U.S.C  1926(c)),  as 
amended.  The  objective  of  the  section  306C 
WWD  individual  grant  program  is  to 
facilitate  the  use  of  community  water  and/or 
waste  disposal  systems  by  the  residents  of 
colonies  along  the  U.S./Mexico  border.  All 
conditions  of  this  subpart  apply  unless 
modifled  by  this  exhibit. 

II.  Definitions.  The  following  dermitions 
apply  to  this  exhibit: 

(a)  Colonia.  Any  identifiable  community 
designated  in  writing  by  the  Slate  or  county 
in  which  it  is  located;  determined  to  be  s 
colonia  on  the  iMSis  of  objective  criteria 
including  lack  of  potable  water  supply,  lack 
of  adequate  sewage  systems,  and  lack  of 
decent,  safe,  and  sanitary  housing, 
inadequate  roads  and  drainage;  and  existed 
and  was  generally  recognized  as  a  colonia 
before  October  1. 1989. 

(b)  Individual.  Resident  of  a  coIon>s 
located  in  a  rural  area. 

(c)  Rural  areas.  Includes  unincorporated 
areas  and  any  city  or  town  with  a  population 
not  in  excess  of  10,000  inhabitants  acxording 
to  the  most  recent  decennial  census  of  the 
United  States. 

(d)  System.  A  community  or  central  water 
supply  or  waste  disposal  system. 

III.  Grant  Purposes.  Grant  funds  may  be 
used  to  pay  the  reasonable  costs  for 
individuals  to: 

(a)  Extend  service  lines  from  the  system  to 
residence. 

(b)  Connect  service  lines  to  residence's 
plumbing. 

(c)  Pay  reasonable  charges  or  fees  for 
connecting  to  a  system. 

(d)  Fay  for  necessary  installaticm  of 
plimibing  and  related  fixtures  within 
dwellings  lacking  such  facilities.  This  is 
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limited  to  one  \mA  tub.  sink,  commode, 
kitchen  sink,  wrater  heater,  and  outside 
spigot 

(e)  Construction  and/or  partitioning  off  a 
portion  of  the  dwelling  for  a  bathroom,  not 
to  exceed  4.6  square  meters  (48  square  feet) 
in  size. 

IV.  Gmnt  Restrictions. 

(a)  Maximum  grant.  (1)  Maximum  grant  to 
any  individual  for  water  service  lines, 
connections,  and/ or  construction  of  a 
bathroom  Is  $3,500. 

(2)  Maximum  grant  to  any  individual  for 
sewer  service  lines,  connections,  and/or 
construction  of  a  bathroom  is  $4,000. 

(3)  Lifetime  assistance  to  any  individual  for 
initial  or  tubeequent  aection  306C  WWD 
grants  may  not  exceed  a  cumulative  total  of 
$5,000. 

(5)  Document  the  amount  of  assistance 
provided  each  grantee  on  a  list  of  section 
306C  WWD  recipients  and  retain  it  in  the 
office  operational  f^le.  Maintenance  of  the  list 
will  permit  destruction  of  closed  section 
306C  WWD  assistance  case  folders  as 
prescribed  in  §  2033.10(b)(4Ki)  of  FmHA 
Instruction  2033-A  (available  in  any  FmHA 
office).  The  list  must  include  the  following 
information  recorded  at  the  time  a  section 
306C  WWD  grant  is  made. 

(i)  Grantee  name,  address,  and  case 
number. 

(ii)  Name  of  co-grantee(s),  if  any. 

(iii)  Amount  of  the  grant. 

(iv)  Date  grant  was  made. 

(b)  Limitation  on  use  of  grant  funds. 
Section  306C  WWD  grant  funds  may  not  be 
used  to: 

(1)  Pay  any  debt  or  obligation  of  the  grantee 
other  than  obligations  incurred  for  items 
listed  in  section  III  of  this  exhibit. 

(2)  Pay  individuals  for  their  own  labor. 

(3)  Pay  costs  that  are  not  considered 
reasonable  by  Farman  Home  Administration. 

V.  Eligibility  Requirements.  Section  306C 
WWD  applicants  must  meet  the  following 
requirements  (applicants  need  not  be  age  62 
or  older): 

(a)  Own  dwelling  located  in  a  colonia. 
Evidence  of  ownership  will  be  presented  as 
outlined  In  §  1944.461(a)  of  this  subpart. 

(b)  Have  a  total  taxable  income  based  on 
the  latest  Federal  income  tax  form  from  all 
individuals  residing  in  the  household  that  is 
below  the  most  recent  poverty  income 
f^uidelines  established  by  the  Department  of 
Health  and  Human  Services. 

(c)  Must  not  be  delinquent  on  any  Federal 
debt. 

VI.  Processing  Applications.  Applications 
for  section  306C  WWD  grants  will  be  handled 
in  accordance  with  %  1944.467  of  this 
subpart,  except: 

(a)  An  applicant  need  not  be  62  years  of 
age  or  older,  and 

(b)  The  applicant  must  furnish  a  copy  of 
the  most  recent  tax  returns  for  all  individuals 
residing  in  the  household. 

PART  1951— SERViaNG  AND 
COLLECTIONS 

8.  The  authority  citation  for  part  1951 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1989:  42  U.S.C  1480: 
5  U  S.C  301;  7  CFR  2.23  and  7  CFR  2.70. 


Subpart  E— Servicing  of  Community 
and  Insured  Business  Programs  luians 
and  Grants 

9.  Section  1951.201  is  revised  to  read 
as  follows: 

11951.201     PurpOM. 

This  subpart  prescribes  the  Farmers 
Home  Administration's  (FmHA) 
policies,  authorizations,  and  procedures 
for  servicing  Water  and  Waste  Dispnisal 
System  loans  and  grants;  Commimity 
Facility  loans;  Rural  Business 
Enterprise/Television  Demonstration 
grants;  loans  for  grazing  and  other  shift- 
in-land-use  projects;  Association 
Recreation  loans;  Association  Irrigation 
and  Drainage  loans;  Watershed  loans 
and  advances;  Resoture  Conservation 
and  Development  loans;  Insured 
Business  loans;  Economic  Opportunity 
Cooperative  loans;  loans  to  Indian 
Tribes  and  Tribal  Corporations;  Rural 
Renewal  loans;  Energy  Impacted  Area 
Development  Assistance  Program 
grants;  National  Nonprofit  Corporation 
grants:  Water  and  Waste  Disposal 
Technical  Assistance  and  Training 
grants;  Emergency  Community  Water 
Assistance  grants;  System  for  Delivery 
of  Certain  Rural  Development  Programs 
panel  grants;  and  section  306C  WWD 
loans  and  grants  in  subpart  E  of  part 
4284  of  this  title.  Loans  sold  without 
insurance  by  FmHA  to  the  private  sector 
will  be  serviced  in  the  private  sector 
and  will  not  he  serviced  under  this 
subpart.  The  provisions  of  this  subpart 
are  not  applicable  to  such  loans.  Future 
changes  to  this  subpart  will  not  be  made 
applicable  to  such  loans. 

PART  1956— DEBT  SETTLEMENT 

10.  The  authority  citation  for  part 
1951  continues  to  read  as  follows: 

Authority:  7  U.S.C  1989;  42  U.S.C  1480; 
5  U.S.C  301:  31  U.S.C  3711;  7  CFR  2.23;  7 
CFR  2.70. 

Subpart  C — Debt  Settlement- 
Community  and  Business  Programs 

11.  Section  1956.101  is  revised  to  read 
as  follows: 

§1956.101     Purpose. 

This  subpart  delegates  authority  and 
prescribes  polices  and  procedures  for 
debt  settlement  of  Water  and  Waste 
Disposal  System  loans;  Community 
Facility  loans;  Association  Recreation 
loans;  Watershed  loans  and  advances; 
Resource,  Conservation  and 
Development  loans;  Rural  Renewal 
loans;  insured  Business  and  Industry 
loans;  Irrigation  and  Drainage  loans; 
Shift-in-land-use  loans;  Indian  Tribal 
Land  Acquisition  loans;  and  section 


306C  WWD  loans  in  subpart  E  of  part 
4284  of  this  title.  Settlement  Economic 
Opportunity  Cooperative  loans,  Claims 
Against  Third  Party  Converters. 
Nonprogram  loans.  Rural  Business 
Enterprise/Television  Demonstration 
Grants,  Rural  Development  Loan  Fund 
loans.  Intermediary  Relending  Program 
loans.  Nonprofit  National  Corporations 
Loans  and  Grants,  and  601  Energy 
Impact  Assistance  Grants,  is  not 
authorized  under  independent  statutory 
authority  and  settlement  under  these 
programs  is  handled  pursuant  to  the_ 
Federal  Claims  Collection  Joint 
Standards.  4  CFR  parts  101-105  as 
described  in  §  1956.147  of  this  subpart. 

PART  2003— ORGANIZATION 

12.  The  authority  citation  for  part 
2003  continues  to  read  as  follows: 

Authority:  7  U.S.C  1989;  42  U.S.C  1480; 
5  use  301:  Public  Law  100-82,  7  CFR  2.23 
and  2.70. 

Subpart  A— Functiortal  Organization  of 
ttw  Farmers  Home  Administration 

13.  Exhibit  A  of  subpart  A  paragraph 
2  under  the  heading  of  07  02  03 
Assistant  Administrator — Community 
and  Business  Programs  is  amended  by 
adding  the  words  "section  306C  WWD 
loans  and  grants,  emergency  community 
water  assistance  grants."  after  the  words 
"waste  disposal  loans  and  grants.". 

14.  Title  7  is  amended  by  adding  a 
new  chapter  XLII  consisting  only  of  a 
new  part  4284,  subpart  E  at  this  time. 

CHAPTER  XLH— RURAL  DEVELOPMENT 
ADMINISTRATION.  DEPARTMENT  OF 
AGRICULTURE 

PART  4284— GRANTS 
Subparts  A-D— {Reserved] 

Subpart  E— Section  306C  WWD  Loans  and 
Grants 

Table  of  Contents 

Soc. 

4284.401  General. 

4284.402  IReservedi 

4284.403  Objective. 

4284.404  DeHnitions. 
4284.405^284.410     [Reserved] 

4284.411  Making,  processing,  and  servicing 
loans  and  grants. 

4284.412  Eligibility. 

4284.413  Project  priority. 
4284.414-4284.420     (Reserved) 
4284.421     Use  of  funds. 
4284.422-4284.430     [Reserved] 
4264.431     Rates. 
4284.432-4284.440     (Reserved) 

4284.441  Individual  loans  and  grants 

4284.442  Delegation  of  authority. 

4284.443  Guide  and  Attachments. 
4284.444-4284.499    [Reserved] 
4284.500  "OMB  control  nunber. 
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ExhibH  A  to  Subpart  E— Cooparativ* 

Agreement  Betwraan and  the  Rural 

Devalopment  Adminlatration  (RDA) 

Authority:  7  U.S.C.  1989;  16  US  C.  1005. 
SUSC.  301;7CFR2.70. 

Subparts  A-0— {Reserved] 

Subpart  E— Section  306C  WWD  Loans 
and  Grants 

S  4284.401    Ganarst. 

la)  This  subpart  outlines  Rural 
Development  Administration  (RDA) 
policies  and  procedures  for  making 
Water  and  Waste  Disposal  (WWD)  loans 
and  grants  authorized  under  section 
306(C)  of  the  Consolidated  Farm  and 
Rural  Development  Act  (7  U.S.C. 
1926(c)),  as  amended. 

(b)  RDA  officials  will  maintain  liaison 
with  officials  of  other  Federal,  State, 
regional,  and  local  development 
agencies  to  coordinate  related  programs 
to  achieve  rural  development  objectives. 

(c)  RDA  officials  shall  cooperate  with 
appropriate  State  agencies  in  making 
loans  and/or  grants  that  support  State 
strategies  for  rural  area  development. 

(d)  Funds  allocated  in  accordance 
with  this  subpart  will  be  considered  for 
use  by  Indian  Tribes  within  the  State 
regardless  of  whether  State  development 
strategies  include  Indian  reservations 
within  the  State's  boundaries.  Indians 
residing  on  such  reservations  must  have 
an  equal  opportunity  to  participate  in 
this  program. 

(e)  Federal  statutes  provide  for 
extending  RDA  Financial  programs 
without  regard  to  race,  color,  religion, 
sex,  national  origin,  marital  status,  age, 
or  physical/mental  handicap  (provided 
the  participant  possesses  the  capacity  to 
enter  into  legal  contracts). 

§4284.402    [Raaarvad] 

§4284.403    Ot>iactiva. 

The  objective  of  the  section  306(C) 
WWD  Loans  and  Grants  program  is  to 
provide  water  and  waste  disposal 
facilities  and  services  to  low-income 
rural  communities  whose  residents  face 
significant  health  risks. 

§4284,404    Deflnitiona. 

Apphcant.  Entity  that  receives  the 
RDA  loan  or  grant  under  this  subpart. 
The  entities  can  be  public  bodies  such 
as  municipalities,  counties,  districts, 
authorities,  or  other  political 
subdivisions  of  a  State,  and 
organizations  operated  on  a  not-for- 
profit  basis  such  as  associations, 
cooperatives,  private  corporations,  or 
Indian  tribes  on  Federal  and  State 
reservations,  and  other  Fede-ally 
recognized  Indian  tribes 


Colonia.  Any  identifiable  community 
designated  in  writing  by  the  State  or 
county  in  which  it  is  located; 
determined  to  be  a  colonia  on  the  basis 
of  objective  criteria  including  lack  of 
potable  water  supply,  lack  ofadequate 
sewage  systems,  and  lack  of  decent, 
safe,  and  sanitary  bousing,  inadequate 
roads  and  drainage;  and  existed  and  was 
generally  recognized  as  a  colonia  before 
October  1, 1989. 

Cooperative.  A  cooperative  formed 
specifically  for  the  purpose  of  the 
installation,  expansion,  improvement, 
or  operation  of  water  supply  or  waste 
disposal  facilities  or  systems. 

/ndiWdua/— Recipient  of  a  loan  or 
grant  through  the  applicant  to  facilitate 
use  of  the  applicant's  water  and/or 
waste  disposal  system. 

Rural  areas.  Include  unincorporated 
areas  and  any  city  or  town  with  a 
population  not  in  excess  of  10,000 
inhabitants  according  to  the  most  recent 
decennial  census  of  the  United  States. 
They  can  be  located  in  any  of  the  50 
States,  the  Commonwealth  of  Puerto 
Rico,  the  Western  Pacific  Territories, 
Marshall  Islands,  Federated  States  of 
Micronesia,  Republic  of  Palau,  and  the 
U.S.  Virgin  Islands. 

§§4284.405-4284.410    [Raaarvad] 

§4284.411    Making,  procaaatnd,  and 
aafvfeing  loana  and  grants. 

Unless  specifically  modified  by  this 
subpart,  loans  and/or  grants  will  be 
made,  processed,  and  serviced  in 
accordance  with  subparts  A  and  H  of 
part  1942  of  this  title,  respectively. 

§4284.412    Eligibility. 

(a)  The  provisions  of  paragraphs  (a) 
(1)  and  (2)  of  this  section  do  not  apply 
to  a  rural  area  recognized  as  a  colonia. 
Otherwise,  the  fedlity  financed  under 
this  subpart  must  provide  water  and/or 
waste  disposal  services  to  rural  areas  of 
a  county  where,  on  the  date  the 
preapplication  is  received  by  RDA,  the: 

(1)  Per  capita  income  of  the  residents 
is  not  more  than  70  percent  of  the  most 
recent  national  average  per  capita 
income,  as  determined  by  the 
Department  of  Commerce;  and 

(2)  Unemployment  rate  of  the 
residents  is  not  less  than  125  percent  of 
the  most  recent  national  average 
unemployment  rate,  as  determined  by 
Ihe  Bureau  of  Labor  Statistics. 

(b)  Residents  of  the  rural  area  to  be 
served  must  face  significant  health  risks 
due  to  the  fact  that  a  significant 
proportion  of  the  community's  residents 
do  not  have  access  to,  or  are  not  served 
by,  adequate,  affordable,  water  and/or 
waste  disposal  systems.  The  file  should 
contain  documentation  to  support  this 
determination. 


§4284.413    Pro)act  priority. 

The  following  paragraphs  indicate 
items  and  conditions  which  must  be 
considered  in  selecting  preapplications 
for  further  development.  When  ranking 
eligible  preapplications  for 
consideration  for  limited  funds,  RDA   . 
officials  must  consider  the  priority 
items  met  by  each  preapplication  and 
the  degree  to  which  those  priorities  are 
met. 

(a)  Preapplications.  The 
preapplication  and  supporting 
information  submitted  with  it  will  be 
used  to  determine  applicant  eligibihty 
and  the  proposed  project's  priority  for 
available  funds.  Applicants  determined 
ineligible  will  be  advised  of  their  appeal 
rights  in  accordance  with  subpart  B  of 
part  1900  of  this  title. 

(b)  Hegional  Office  review.  All 
preapplications  will  be  reviewed  and 
scored  for  funding  priority  at  each 
Regional  Office  using  Exhibit  B  of  this 
subpart  (available  in  any  RDA  office  and 
FmHA  State  and  District  office).  Funds 
will  be  requested  from  the  National 
Office,  Attention:  Director,  Water  and 
Waste  Disposal  Division,  using  Exhibit 
C  of  this  subpart  (available  in  any  RDA 
office  and  FmHA  State  and  District 
office).  Eligible  applicants  that  cannot 
be  funded  should  be  advised  that  funds 
are  not  available  and  advised  of  their 
appeal  rights  as  set  forth  in  §  1900.55(8) 
of  subpart  B  of  part  1900  of  this  title, 

(c)  National  Office.  The  National 
Office  will  allocate  funds  on  a  project- 
by-project  basis  as  requests  are  received. 
If  the  amount  of  funds  requested 
exceeds  the  amount  of  funds  available, 
the  total  project  score  will  be  used  to 
select  projects  for  funding.  The  RDA 
Administrator  may  assign  up  to  35 
additional  points  that  will  be 
considered  in  the  total  points  for  items 
such  as  geographic  distribution  of 
funds,  severity  of  health  risks,  etc. 

(d)  Selection  priorities.  The  priorities 
described  below  will  be  used  to  rate 
preapplications  and  in  selecting  projects 
for  funding.  Points  will  be  distributed  as 
indicated  in  paragraphs  (d)(1)  through 
(d)(6)  of  this  section  and  will  be  used  in 
selecting  projects  for  funding.  A  copy  of 
Exhibit  B  of  this  subpart  (available  in 
any  RDA  office  and  FmHA  State  and 
District  office),  used  to  rate  applications, 
should  be  placed  in  the  case  file  for 
future  reference. 

(1)  Population.  The  proposed  project 
will  serve  an  area  with  a  rural 
population: 

(i)  Not  in  excess  of  1,500 — 30  points. 

(ii)  More  than  1,500  and  not  in  excess 
of  3,000 — 20  points. 

(iii)  More  than  3,000  and  not  in  excess 
ofS.SOO— 10  points. 
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(2)  Income.  The  median  household 
income  of  population  to  be  served  by 
the  proposed  project  is: 

(i)  Not  in  excess  of  50  percent  of  the 
statewide  nonmetropolitan  median 
household  income — 30  points. 

(ii)  More  than  50  percent  and  not  in 
excess  of  60  percent  of  the  statewide 
nonmetropolitan  median  household 
income — 20  points. 

(iii)  More  man  60  percent  and  not  in 
excess  of  70  percent  of  the  statewide 
nomnetropolitan  median  household 
income — 10  points. 

(3)  Joint  financing.  The  amount  of 
joint  financing  committed  to  the 
proposed  project  is: 

(ij  Twenty  percent  or  more  private, 
local,  or  State  funds  except  Federal 
funds  channeled  through  a  State 
agency — 10  points. 

(ii)  Five  to  19  jMrcent  private,  local, 
or  State  fiinds  except  Federal  funds 
channeled  through  a  State  agency — 5 
points. 

(4)  Truly  rural.  The  proposed  project 
is  located  in  a  truly  rural  area  as  defined 
in  §  1942.17(c)  of  subpart  A  of  part  1942 
of  this  title— 10  points. 

(5)  Colonia.  (See  definition  in 
§  4284.404  of  this  subpart.)  The 
proposed  project  will  provide  water 
and/or  waste  disposal  services  to  the 
residents  of  a  colonia — 50  points. 

(6)  Discretionary.  In  certain  cases,  the 
RDA  Regional  Director  may  assign  up  to 
15  points  for  items  such  as  natural 
disaster,  to  improve  compatibiUty/ 
coordination  between  RDA's  and  other 
agencies'  selection  systems,  to  assist 
those  projects  that  are  the  most  cost 
effective,  high  unemployment  rate, 
severity  of  health  risks,  etc.  A  written 
justification  must  be  prepared  and 
attached  to  Exhibit  B  of  this  subpart 
(available  in  any  RDA  office  and  FmHA 
State  and  District  office)  each  time  these 
points  are  assigned. 

§f4284.414-42S4.420    [ReMrved] 

§42M.421    UMOffunde. 

(a)  Applicant.  Funds  may  be  used  to: 

(1)  Construct,  enlarge,  extend,  or 
otherwise  improve  community  water 
and/or  waste  disposal  systems. 
Otherwise  improve  would  include 
extending  service  lines  to  and/or 
connecting  residence's  plumbing  to  the 
system. 

(2)  Make  loans  and  grants  to 
individuals  for  extending  service  lines 
to  and/ or  connecting  residences  to  the 
applicant's  system.  The  approval  official 
must  determine  that  this  is  a  practical 
and  economical  method  of  connecting 
individuals  to  the  community  water 
and/or  waste  disposal  system.  Loan 
funds  can  only  be  used  for  loans,  and 
grant  funds  can  only  be  used  for  grants. 


(3)  Make  improvements  to 
individual's  residence  when  needed  to 
allow  use  of  the  water  and/or  waste 
disposal  system. 

(4)  Grants  can  be  made  up  to  100 
percent  of  eligible  project  costs. 

(b)  Individuals,  i^imds  may  be  used  to: 

(1)  Extend  service  lines  to  residence. 

(2)  Connect  service  lines  to 
residence's  plumbing. 

(3)  Pay  reasonable  charges  or  fees  for 
connecting  to  a  community  water  and/ 
or  waste  disposal  system. 

(4)  Pay  for  necessary  installation  of 
plumbing  and  related  fixtures  within 
dwellings  lacking  such  facilities.  This  is 
limited  to  one  bathtub,  sink,  commode, 
kitchen  sink,  water  heater,  and  outside 
spigot. 

(5)  Construction  and/or  partitioning 
off  a  portion  of  the  dwelling  for  a 
bathroom,  not  to  exceed  4.6  square 
meters  (48  square  feet)  in  size. 

Sf  4284.422-4284.430    [ResMved] 

S  4284.431     RatM. 

(a)  Applicant  loans  will  bear  interest 
at  the  rate  of  5  percent  per  annum. 

(b)  Individual  loans  will  bear  interest 
at  the  rate  of: 

(1)  Five  percent  per  annum,  or 

(2)  The  Federal  Financing  Bank  rate 
for  loans  of  a  similar  term  at  the  time 

of  RDA  loan  approval,  whichever  is  less. 

§94284.432-4284.440    [Resanwd] 

f  4284.441    Individual  loans  and  grant*. 

(a)  The  amount  of  loan  and  grant 
funds  approved  by  RDA  will  be  based 
on  the  need  shown  in  the  application 
and  an  implementation  plan  submitted 
by  the  applicant.  The  implementation 
plan  will  include  such  things  as: 
purpose,  how  funds  will  be  used,  - 
proposed  application  process, 
construction  requirements,  control  and 
disbursement  of  funds,  etc.  The 
implementation  plan  will  be  attached  to 
Exhibit  A  of  this  subpart. 

(b)  Exhibit  A  of  this  subpart  is  a 
Cooperative  Agreement  which  sets  forth 
the  procedures  and  regulations  for 
making  and  servicing  loans  and  grants 
made  by  applicants  to  individuals.  The 
RDA  Regional  Director  is  authorized  to 
enter  into  a  Cooperative  Agreement  with 
any  applicant  providing  loans  and/or 
grants  to  individuals.  The  Cooperative 
Agreement  can  be  amended  to  comply 
with  State  law  end  recommendations  by 
the  Office  of  General  Counsel.  It  may 
also  be  amended  to  eliminate  references 
to  loans  and/or  grants  if  no  loan  and/or 
grant  is  involved.  The  RDA  Regional 
Director  is  responsible  for: 

(1)  Ensuring  that  all  provisions  of  the 
Agreement  are  understood. 

(2)  Determining  that  the  applicant  has 
the  ability  to  make  and  service  loans 


and/or  grants  in  the  manner  outlined  in 
the  A^eement. 

(c)  RDA  funds  remaining  after 
providing  individual  loans  and/or 
grants  will  be  returned  to  RDA.  The 
ninds  should  be  disbursed  to 
individuals  within  1  year  from  the  date 
water  and/or  waste  disposal  service  is 
available  to  the  individuals.  The  RDA 
Regional  Director  can  make  an 
exception  to  this  1  year  requirement  if 
written  justification  is  provided  by  the 
applicant. 

f  4284.442    Delegation  of  aolhority. 

The  RDA  Regional  Director  is 
responsible  for  the  overall 
implementation  of  the  authorities 
contained  in  this  subpart  and  may 
redelegate  any  such  authority  to 
appropriate  RDA  employees. 

$4284.443    Gutdee  and  attachmMtta. 

Exhibit  C  of  subpart  H  of  part  1942  of 
this  title  (published  in  the  Federal 
Register  only)  and  Exhibits  A,  B  and  C 
of  this  subpart  (all  available  in  any  RDA 
office  and  FmHA  State  and  District 
office)  are  for  use  in  administering  loans 
and/or  grants  made  under  this  subpart. 

K  4284.444-4284.499    [Reserved] 

$4284.500    OMB  control  numtwr. 

The  reporting  and  recordkeeping 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget  and 
assigned  0MB  control  number  0570- 
0001.  Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  &x)m  5  to  30  hours  per  response 
with  an  average  of  17.5  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  U.S. 
Department  of  Agriculture,  Clearance 
Officer,  OIRM,  room  404-W. 
Washington,  DC  20250;  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Washington,  DC  20503. 

Exhibit  A  to  Subpart  E — Cooperative 

Agreement  Between and  the 

Rural  Development  Administration 
(RDA) 

This  Cooperative  Agreement  establishes 
authorities  and  procedures  whereby  the 

(Name  of  Organization).    

(Address),  • 


_,  (Phone  No.),  a . 


.system,  (enter 


type  of  system  such  as  waste  disposal,  or 
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water)  hereinafter  referred  to  as  the  "system." 
will  process  and  service  water  and  waste 
disposal  loans  and  grants  authorized  under 
Section  306C  of  the  Consolidated  Farm  and 
Rural  Development  Act,  as  amended,  to 
facilitate  individual's  use  of  the  system.  It  is 
agreed  that  the  system  will  receive 
applications,  process,  close,  and  service 
loans  or  grants  as  provided  in  this  agreement 
and  the  attached  implementation  plan.  The 
system's  files  should  be  adequately 
documented  to  show  the  basis  for  individual 
loans  and  grant  eligibility. 

Effective  date  of  this  agreement:  This 
agreement  shall  be  effective  on  the  date  of  the 
last  signatures  and  date  hereto. 

Duration  of  agreement:  This  agreement 
shall  continue  to  be  in  effect  until  all  loans 
made  are  collected  or  otherwise  satisfied  by 
the  system  and  any  loan  made  by  RDA  for 
such  purpose  is  paid  in  full  or  otherwise 
satisfied. 

Purpose:  The  system  will  mform 
individual  residents  that  loans  and/or  grants 
will  be  made  available  to  eligible  users 
,  through  the  system.  Loans  and  grants  will 
only  be  made  to  users  to  extend  service  to. 
coanect  their  residence  to,  or  make 
improvements  needed  to  facilitate  use  of  the 
system.  Regulations  and  guidance  for  loan/ 
grant  making  and  loan  servicing  are  provided 
in  this  part  of  the  agreement.  The  individuals 
must  reside  in  a  community  whose  residents 
face  significant  health  risks  due  to  the  fact 
that  a  significant  portion  of  the  community's 
residents  do  not  have  access  to,  or  are  not 
served  by,  adequate,  affordable,  water  supply 
systems  or  waste  disposal  facilities. 

A.  Loan  Eligibility 

Ijoans  may  be  made  to  individuals  who: 

1.  Are  individuals  who  are  neither  eligible 
for,  nor  have  received  a  grant  under  this 
agreement;  and 

2.  Have  an  ownership  interest  in  the 
dwelling  to  be  connected  to  the  system  or 
improved  and  located  in  a  rural  area:  and 

3.  Have  a  total  taxable  income,  based  on 
the  latest  Federal  income  tax  form  from 
individuals  residing  in  the  household,  of  not 
mere  than  125  percent  of  the  most  recent 
poverty  income  guidelines  established  by 
Department  of  Health  and  Human  Services; 
and 

4.  Are  unable  to  pay  for  the  costs  of 
improvements  without  a  loan. 

B.  Grant  Eligibility 

Grants  may  be  made  to  individuals  who: 

1.  Have  an  ownership  interest  in  the 
dwelling  to  be  connected  to  the  system  or 
improved  and  located  in  a  rural  area;  and 

2.  Have  a  total  taxable  income  based  on  the 
latest  Federal  income  tax  form  from  all 
individuals  residing  in  the  household  that  is 
below  the  most  recent  poverty  income 
guidelines  established  by  the  Department  of 
Health  and  Human  Services;  and 

-  3.  Are  unable  to  repay  a  loan  under 
paragraph  A  of  this  exhibit  if  funds  are 
available. 

C.  Jerms  ' 

It  The  interest  rate  on  loans  made  under 

this  agreement  will  be percent  per 

an:|um. 

2t  Loan  repayment  terms  will  not  exceed 
the  RDA  loan  repayment  terms. 


3.  Loans  will  be  evidenced  by  a  promisKxy 
note  developed  in  accordance  with  Stats  kw 
by  the  system. 

4.  The  loan  will  be  collected  at  the  same 
time  as  the  regular  service  bill  is  collected  for 
such  residence.  Payments  of  the  loan  will  be 
considered  as  part  of  the  service  rendered  to 
users  of  the  service  until  the  loan  is  pmid  or 
otherwise  satisfied. 

D.  LoanA^rant  Purposes 

Funds  may  be  used  to: 

1.  Extend  service  lines  to,  or  connect  the 
dwelling's  plumbing  to,  the  system  to  allow 
use  of  the  system. 

2.  Pay  reasonable  costs  of  connection  fiaes 
and  other  chai;ges  r^ularly  charged  by  the 
system. 

3.  Pay  for  necessary  installation  of 
plumbing  and  related  fixtures  within 
dwellings  lacking  such  focilities.  This  is 
limited  to  one  bathtub,  sink,  conunode, 
kitchen  sink,  water  heater,  and  outside 
spigot. 

4.  Construction  and/or  partitioning  off  a 
portion  of  the  dwelling  for  a  bathroom,  not 
to  exceed  4.6  square  meters  (48  square  feet) 
in  size. 

E.  Restrictions  on  Use  of  Funds 

Funds  cannot  be  used  to: 

1.  Make  improvements  to  the  residence, 
except  for  the  improvements  authorized  by 
paragraph  D  of  this  exhibit. 

2.  Pay  individuals  for  their  own  labor. 

F.  Loan/Grant  Processing 

1.  The  system  will  develop  its  own 
application  for  processing  loans  and  grants. 

2.  The  system  will  assist  individuals  in 
completing  an  application  and  promissory 
note. 

3.  The  system  will  provide  or  arrange  for 
technical  assistance,  as  needed,  to  determine 
improvements  to  be  made,  their  costs,  and 
that  the  costs  are  reasonable. 

4.  The  system  may  contract  with  the 
individuals  to  do  the  work  or  arrange  for  the 
improvements  to  be  installed  by  a  contractor 
satisfactory  to  the  S3rstera  and  the  individual. 
In  either  case,  the  individual  will  sign  a 
contract  agreement  covering  the  planned 
improvements. 

G.  Payment  for  the  Work 

1.  The  system  will  pay  the  contractor  after 
making  such  inspection  of  the  work  as  it 
deems  necessary  and  acceptance  by  the 
individual.  The  agreement  between  the 
contractor  and  the  individual  must  require 
the  contractor  to  warrant  and  guarantee,  for 
a  period  of  12  months  from  the  date  of 
completion,  that  the  work  is  free  frtim  aU 
deflects  due  to  fiaulty  materials  or 
workmanship,  and  that  the  contractor  shall 
promptly  make  such  corrections  as  may  be 
necessary  by  reason  of  such  defects. 

2.  The  system  will  advance  funds,  as 
needed,  to  individuals  acting  as  his/her  own 
contractor,  to  ftay  for  materials  and  labor 
other  than  labor  of  the  individual.  The 
system  will  inspect  the  work  as  it  deems 
necessary  to  assure  that  the  improvements 
are  being  installed  satisfactorily. 

H.  Account  Servicing 

1.  Tlie  system  will  follow  generally 
acceptable  accounting  practices  in 


maintaining  and  wndcing  the  boRowar'i 
account  during  the  life  of  the  loan. 
Scheduled  note  payments  will  be  collected 
with  the  borrower's  utility  service  billing  and 
be  dep»osited  in  the  account  used  to  make 
RDA's  loan  payment 

2.  Interest  on  unpaid  interest  shall  not  be 
charged. 

3.  Late  charges  may  be  assasiad  at  the 
option  of  the  system  on  delinquent  accounts. 

I.  Inspection  of  Records 

The  system  will  provide  RDA  (or  other 
appropriate  Federal  agencies),  at  all 
reasonable  times,  access  to  all  books  and 
records  relating  to  loans  made  under  the 
provisions  of  this  Agreement. 

).  Personal  Benefit  Clause 

No  member  of  or  delegate  to  Congress  or 
resident  ccHnmissioner  shall  be  admitted  to 
any  share  or  part  of  this  agreement  or  to  any 
benefit  to  arise  therefrom,  unless  it  be  made 
with  a  corporation  for  its  general  benefit. 

K.  Payment  for  Services 

Individuals  may  be  charged  customary  fees 
for  technical  services  provided  in 
determining  the  type  and  amount  of 
improvements,  obtaining  cost  estimates,  and 
for  inspections  made  to  insure  that  the 
improvements  have  been  properiy 
completed.  Loan  funds  may  only  be  used  for 
these  purposes  to  the  extent  set  forth  in 
paragraph  D  of  this  exhibit.  However,  neither 
the  RDA  nor  the  system  will  pay  a  loan 
origination  or  packaging  fee,  nor  will  a  fee  be 
paid  for  servicing  the  account  during  the  life 
of  the  loan. 

L.  Administrative  Policy 

1.  RDA  Regional  Director  will  provide  to 
the  system  the  most  recent  poverty  income 
guidelines. 

2.  RDA  Regional  Director  will  provide 
guidance  needed  by  the  system  in  carrying 
out  this  program. 

3.  When  all  funds  covered  by  this 
Agreement  have  been  disbursed  by  the 
system,  the  system  will  provide  ttie  RDA 
Regional  Director  a  report  on  how  the  funds 
were  used.  The  report  will  include  the  names 
of  individuals  that  received  assistance,  the 
type  of  assistance  (loan  or  grant),  and  the 
amount  of  assistance. 

(Name) 

(Title  of  System  Representative) 

Date:  

(Name) 

(RDA  Regional  Director) 

Date:  

Dated:  October  22, 1992. 
Mary  Ann  BeroB, 

Administrator,  Bural  Development 
Administration. 

Fred  Medero, 

Acting  Administrator,  Farmers  Home 

Administration. 

[FR  Doc.  93-1408  FUed  1-21-93;  8  45  am] 
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NATIONAL  CREOrr  UNION 
ADMINISTRATION 

12  CFR  Part  741 

Requirements  for  Inaurance 

AGENCY:  National  Qedit  Union 
Administration  (NCUA). 
action:  Final  rule. 

SUMMARY:  The  NCUA  Beard  is  amending 
part  741  to  require  federally  insured 
credit  unions  whose  assets  exceed 
$50,000,000.  to  file  with  NCUA  a 
quarterly  Financial  and  Statistical 
Report  (the  "call  report").  All  other 
credit  unions  will  continue  to  be  subject 
to  the  current  requirement  of  filing  a 
semiannual  call  report.  The  intended 
eH'ect  of  this  amendment  is  to  provide 
NCUA  with  timely  and  complete 
financial  data  from  large  credit  unions. 
EFFECTIVE  DATE:  March  31.  1993. 

ADDRESSES:  National  Credit  Union 
Administration.  1776  G  Street,  N\V.. 
Washington.  DC  20456. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Michael  J.  McKenna,  Office  of  General 
Counsel,  telephone  (202)  682-9630,  or 
Alonzo  Swann,  Office  of  Examination 
and  Insurance,  telephone  (202)  682- 
9640,  at  the  above  address. 
SUPf>LEMENTARY  MFORMATION:  Currently, 
under  §  741.13(a)  of  the  NCUA 
Regulations,  all  federally  insured  credit 
unions  must  file  with  NCUA  a 
semiannual  Financial  and  Statistical 
Report  ("call  report").  Credit  unions 
whose  assets  exceed  $100,000,000  as  of 
March  31,  1992,  are  already  required  to 
file  quarterly  call  report  in  accordance 
with  Letter  to  Credit  Unions  No.  1  dated 
January  1992.  (Section  741.13(b)  of 
NCUA's  Regulations  states  that  "insured 
credit  unions  shall,  upon  written  notice 
from  the  Board  or  Regional  Director,  file 
such  other  reports  in  accordance  with 
instructions  contained  in  such  notice.") 
On  July  28, 1992.  the  NCUA  issued  a 
proposed  amendment  (see  57  FR  34091, 
8/3/92)  to  require  federally  insured 
credit  unions  whose  assets  exceed 
$100,000,000  as  of  March  31,  1992, 
$50,000,000  as  of  March  31, 1993,  and 
$20,000,000  as  of  March  31, 1994,  to  file 
a  quarterly  call  report. 

Quarterly  reporting  was  proposed  to 
provide  NCUA  with  timely  and 
complete  financial  data  to  improve  the 
efficiency  and  effectiveness  of  off-site 
monitoring  of  the  industry  and 
individual  credit  unions.  Recognizing 
the  increasing  complexity  of  credit 
union  operations,  the  NCUA  Board 
believes  the  twice-yearly  submission  of 
financial  and  statistical  data  is  too 
infrequent,  particularly  for  large  credit 


unions.  Credit  union  assets  have  shown 
significant  increases  in  more  complex 
areas,  such  as  real  estate  lending, 
member  business  lending,  and 
investments.  These  changes  have 
significantly  increased  the  risk  of  loss  to 
the  National  Credit  Union  Share 
Insurance  Fund  (NCUSIF).  NCUA  needs 
more  timely  call  report  data  to  detect 
areas  of  concern  to  the  industry,  as  well 
as  individual  credit  unions.  In  large 
credit  unions,  where  the  potential  losses 
to  the  share  insurance  fund  are  greater, 
more  frequent  reporting  is  clearly 
desirable.  Quarterly  reporting  will 
enable  NCUA  to  act  quickly  to  prevent 
financial  loss,  both  to  credit  union 
members  and  the  NCUSIF. 

Seventy-seven  comment  letters  were 
received.  Fifty-eight  comments  were 
received  from  federal  credit  unions, 
fourteen  from  state-chartered  credit 
unions,  two  from  state  credit  union 
leagues,  and  two  from  national  trade 
associations.  One  comment  was 
received  from  a  state  regulatory  agency. 
Twenty-three  commenters  generally 
approved  of  the  amendment  as 
proposed.  Eight  commenters 
recommend  extending  the  quarterly 
reporting  requirement  to  all  credit 
unions.  Forty-six  commenters 
disapprove  of  the  proposed  amendment. 
Six  of  these  commenters  recommend 
limiting  the  quarterly  reporting 
requirements  to  credit  unions  with 
assets  over  $100,000,000.  Four 
commenters  recommend  thresholds  of 
$100,000,000,  $75,000,000,  and 
$50,000,000. 

In  response  to  the  commenters' 
concerns,  NCUA  has  decided  to  hmit 
the  quarterly  call  reports  to  credit 
unions  with  assets  in  excess  of 
550,000,000  as  of  March  31. 1993.  This 
change  will  provide  NCUA  with  timely 
and  complete  financial  data  from  large 
credit  unions  but  at  the  same  time  allow 
NCUA  to  evaluate  the  effectiveness  of 
the  program  before  attempting  to  extend 
it  to  other  credit  unions. 

Thirteen  commenters  believe  the 
proposed  amendment  is  regulatory 
overkill  and  unnecessary.  Twelve 
commenters  beUeve  the  proposed 
amendment  will  increase  credit  union 
costs  and  paperwork  requirements.  The 
NCUA  Board  believes  that  the  benefits 
of  quarterly  reporting  outweigh  the 
increase  in  costs  and  paperwork 
requirements;  however,  the  increase  in 
cost  is  minimized  by  limiting  the 
requirement  to  credit  unions  with  over 
$50,000,000  in  assets. 

Fourteen  commenters  believe  that 
NCUA's  estimate  of  eight  hours  to 
complete  the  call  report  is  too  low. 
These  commenters  state  that  it  takes 
substantially  more  time  to  complete  the 


call  report  with  estimates  ranging  from 
ten  hours  to  four  days.  Nine 
commenters  request  that  NCUA  issue  a 
streamlined  call  report  which  would  be 
shorter  and  less  complex.  These 
commenters  also  object  to  the  constant 
revision  of  the  call  report.  They  believe 
the  inclusion  of  new  data  with  every 
revision  is  overly  biu'densome.  On 
average,  NCUA  believes  its  estimate  is 
correct  but  NCUA  will  survey  credit 
unions  to  determine  which  sections  of 
the  report  take  the  most  time  to 
complete.  Furthermore,  in  response  to 
the  commenters'  concern  about  the 
estimated  time  to  complete  the  call 
report,  as  well  as  the  comments  on  the 
frequent  revision.  NCUA  will  attempt  to 
limit  revisions  of  the  call  report  to  only 
essential  matters  in  the  future.  Also,  if 
revisions  are  deemed  necessary,  NCUA 
will  inform  credit  unions  of  such 
changes  in  advance. 

Two  commenters  question  whether 
the  marginal  benefit  to  NCUA  is  worth 
the  extra  cost  to  credit  unions.  Four 
commenters  question  whether  NCUA 
can  readily  assimilate  and  effectively 
utilize  such  data.  By  limiting  the 
reporting  requirement  to  credit  unions 
with  more  than  $50,000,000  in  assets, 
NCUA  will  be  better  able  to  utilize  and 
assimilate  the  additional  information. 
The  additional  data  will  assess  trends  in 
specific  credit  unions  and  the  industry 
at  large  and  will  pay  for  itself  in 
proactive  supervision. 

Seven  commenters  question  whether 
any  past  losses  to  the  NCUSIF  could 
have  been  averted  simply  because  of 
quarterly  reporting.  Furthermore,  some 
of  these  commenters  ask  whether  NCUA 
has  any  conclusive  statistical  data  that 
would  support  an  affirmative  answer  to 
their  question.  NCUA's  review  of  past 
losses  determined  that  in  some  cases 
credit  unions  deteriorated  quickly  and 
quarterly  reporting  would  have  averted 
some  loss. 

Seven  commenters  suggest  that 
instead  of  quarterly  reporting,  credit 
unions  furnish  their  regular  monthly 
financial  statements  as  a  supplement  to 
the  semiannual  call  report.  Five 
commenters  recommend  that  credit 
unions  with  substandard  performance 
or  questionable  practices  be  required  to 
provide  financial  and  statistical  data  on 
a  more  frequent  basis,  allowing  stable, 
sound  credit  unions  to  continue 
semiannual  reporting.  One  commenter 
suggests  requiring  semiannual  reporting 
for  credit  unions  with  a  1  or  2  CAMEL 
rating  while  requiring  credit  uniotis 
with  a  3  or  4  CAMEL  rating  to  file 
quarterly  reports.  Although  NCUA  has 
considered  each  of  these  ahemafives, 
the  NCUA  Board  believes  its  approach 
will  provide  a  more  accurate  and 
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reliable  indicator  of  financial  trends  in 
large  credit  unions  where  the  greatest 
risk  is  located. 

In  addition  to  the  comments  received 
on  the  proposed  rule.  NCUA  issued  a 
request  for  comment  in  July  (see  57  FR 
34090,  8/3/92)  soliciting  comment  on 
regulatory  burden  imposed  by  NCUA 
regulations  and  the  consumer 
compliance  regiUations.  Although 
comments  on  NCUA  regulations  were 
generally  {avorable,  eleven  comments 
addressed  the  proposed  quarterly 
reporting  requirement.  The  same 
concerns  with  quarterly  reporting  were 
raised  as  have  already  been  discussed. 

The  NCUA  Board  is  issuing  a  Hnal 
amendment  to  section  741.13  to  require 
quarterly  reporting  for  credit  unions 
with  over  $50,000,000  in  assets  as  of 
Mardi  31,  1993.  The  current  semiannual 
filing  requirement  would  remain  in 
effect  for  all  other  credit  unions. 

Paperwork  Reduction  Act 

The  final  amendment  contains  a 
requirement  for  the  collection  and 
submission  of  additional  information  by 
federally  insured  credit  unions  with 
assets  over  $50,000,000  as  of  March  31, 
1993.  The  paperwork  requirements  were 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
Paperwork  Reduction  Act.  A  notice  will 
be  published  in  the  Federal  Register 
once  approval  is  received  from  OMB. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  the  NCUA  to  prepare  an 
analysis  to  describe  any  significant 
economic  impact  any  regulation  may 
have  on  a  substantial  number  of  small 
credit  unions  (primarily  those  under  $1 
million  in  assets).  Because  the  final 
amendment  only  affects  credit  unions 
whose  assets  exceed  $50,000,000.  a 
Regulatory  Flexibility  Analysis  is  not 
required. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  The  NCUA 
Board  has  determined  that  this  final 
amendment  may  have  an  occasional 
direct  effect  on  the  states,  on  the 
relationship  between  the  states,  or  on 
the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  However,  it  will 
enable  NCUA  and  the  NCUSIF  to  have 
sufficient  information  to  ensure  the 
safety  and  soundness  of  federally 
insured  credit  unions.  The  NCUA  Board 
believes  that  the  protection  of  the 
NCUSIF  warrants  this  increased 
reporting  by  large  credit  unions  and  that 
the  increased  reporting  required  vill  not 


unduly  burden  federally  insured  state- 
chartered  credit  unions. 

List  of  Subjects  in  12  CFR  Part  741 

Credit  unions.  Requirements  for 
insurance. 

By  the  National  Credit  Union 
Administration  Board  on  January  14, 1993. 
Bec:ky  Baker, 

Secretary  of  the  Board. 

Accordingly,  12  CFR  chapter  Vn^ 
subchapter  A  is  amended  as  set  forth 
below: 

PART  741— REQUIREMENTS  FOR 
INSURANCE 

1.  The  authority  citation  for  part  741 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1757, 1766(a),  and 
1781  through  1790;  Pub.  L  101-73. 

2.  Section  741.13(a]  is  revised  as 
follows: 

§741.13    Financial  and  statistical  and  other 
report*. 

(a)  Each  operating  insured  credit 
union,  with  assets  in  excess  of 
$50,000,000,  shall  file  with  the  NCUA  a 
quarterly  Financial  and  Statistical 
Report  on  Form  NCUA  5300,  on  or 
before  January  22  (as  of  the  previous 
December  31),  April  22  (as  of  the 
previous  March  31),  July  22  (as  of  the 
previous  June  30)  and  October  22  (as  of 
the  previous  September  30)  of  each  year. 
All  other  operating  insured  credit 
unions  shall  file  with  the  NCUA  on  or 
before  January  31  and  on  or  before  July 
31  of  each  year  a  semiannual  Financial 
and  Statistical  Report  on  Form  NCUA 
5300,  as  of  the  previous  December  31  (in 
the  case  of  the  January  filing)  or  June  30 
(in  the  case  of  the  July  filing). 

|FR  Doc.  93-1409  Filed  1-21-93;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatration 

14  CFR  Parts  21  and  25 

[Docket  No.  NM-74;  Special  Conditions  No. 
2S-ANM-66] 

Special  Conditions:  SAAB  2000 
Airplane;  Ughtnir>g  and  High  Intensity 
Radiated  Field  (HIRF) 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Final  special  conditions. 

SlIMMARY:  These  special  conditions  are 
issued  for  the  SAAB  Model  2000 
airplane.  This  airplane  will  utilize 


electrical  and  electronic  systems  which 
perform  critical  and  essential  functions 
These  systems  include  electronic 
displays  which  present  critical  and 
essential  flight  and  engine  parameters  to 
the  flightcrew,  and  electronic 
propulsion  and  propeller  controls.  The 
applicable  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  protection  of  these  systems  faxim 
the  effects  of  lightning  and  hi^- 
in tensity  radiated  fields  (HIRF).  These 
special  conditions  provide  the 
additional  safety  standards  which  the 
Administrator  considers  necessary  to 
ensure  that  critical  and  essential 
functions  that  these  systems  perform  are 
maintained  when  the  airplane  is 
exposed  to  li^tning  and  HIRF. 
EFFECTIVE  DATE:  February  22, 1993. 
FOR  FUfrntER  INFORMATION  CONTACT: 
Mark  Quam,  Federal  Aviation 
Administration  (FAA),  Standardization 
Branch,  ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Land  Avenue  SW., 
Renton,  Washington  98055-4056; 
telephone  (206)  227-2145. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  28.  1989,  SAAB  SCANIA  AB 
of  Sweden  applied  for  an  FAA  Type 
Certificate  through  the  Swedish  LFV  to 
the  FAA.  AEU-100,  for  the  SAAB  2000. 
(The  application  for  FAA  Type 
Certificate  was  dated  June  9,  1989.) 

The  SAAB  2000  is  a  twin-engined, 
low-wing,  pressurized  turboprop  aircraft 
for  approximately  50  passengers, 
intended  for  short  to  medium  haul  (100 
nm  to  1,000  nm).  The  airplane  will  have 
two  new  Allison  GMA-2100  engines 
rated  at  3650  shp.  The  propeller  is  a 
new  6  bladed  Dowty  Rotol  swept 
shaped  propeller.  A  single  lever  controls 
each  prop/engine  combination.  A  new 
APU  installation  has  been  added  in  the 
tail.  The  fuselage  cross-section  will  be 
the  same  as  the  SAAB  340.  The  fuselage 
skin  will  be  thicker  to  handle  greater 
pressures.  The  wing  and  empennage  are 
new  and  larger  in  all  dimensions  and 
the  fuselage  is  longer  when  compared  to 
the  SAAB  SF-340B.  The  new  cockpit 
will  be  a  5  or  6  screen  CRT  display  with 
new  Collins  systems.  There  will  be 
provisions  for  a  Microwave  Landing 
System,  Global  Positioning  System, 
SELCAL,  EICAS,  and  TCAS  systems. 
The  landing  gear  system  will  be  new. 
The  rudder  system  will  be  powered  by 
two  hydraulic  systems  (no  manual 
reversion).  The  airplane  will  have 
provisions  for  two  pilots,  an  observer, 
two  flight  attendants,  overhead  bins,  a 
toilet,  and  provisions  for  the  installation 
of  a  galley.  There  will  be  a  forward  and 
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aft  stowage  compartirient  and  an  aft 
cargo  compartment.  The  airplane  will 
have  a  maximum  operating  altitude  of 
31.000  feet. 

Type  Certificalioo  Basis 

The  applicable  requirements  for  U.S. 
tvpe  certification  must  be  established  in 
accordance  with  §§  12.16.  21.17,  21.19, 
21.19,  and  21.101  of  the  Federal 
Aviation  Regulations  (FAR). 

The  changes  discussed  above  are  so 
extensive  that  to  comply  with  §  21.19,  a 
new  Type  Certificate  will  be  required 
for  the  S.\AB  2000.  Accordingly,  based 
on  the  application  date  of  June  9,  1989, 
the  TC  basis  for  this  airplane,  including 
rules  the  applicant  volunteered  to 
comply  with,  is  as  follows: 

Part  25,  Amendments  25-1  through  25-71. 
Part  25,  Amendment  25-72  for  the  following 
sections: 

§  25.361     Engine  torque. 

S  25.365    Pressurized  compartment  loads. 

§  25.571    Damage  tolerance  and  fatigue 
evaluation  of  structure. 

§  25.772    Pilot  compartment  doors. 

§  25.773    Pilot  compartment  view. 

§  25.783(g)    Doors. 

§  25.905(d)    Propellers. 

§  25.933    Reversing  Systems. 
Part  25,  Amendments  25-73  through  25-76. 
Part  34  (As  replacement  for  SFAR  27). 
Part  36.  Latest  amendment  at  TQ 
Lightning  and  HIRF  Protection  special 

conditions. 
Any  equivalent  safety  findings. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§§11.28  and  11.29(b),  and  become  part 
of  the  type  certification  basis  in 
accordance  with  §  21.101fb)(2). 

Discussion 

The  existing  lightning  protection 
airworthiness  certification  requirements 
are  insufficient  to  provide  an  acceptable 
level  of  safety  with  the  new  technology 
avionic  systems.  There  are  two 
regulations  that  specifically  pertain  to 
li^tning  protection:  One  for  the 
airframe  in  general  (§25.581).  and  the 
other  for  fuel  system  protection 
(§  25.954).  There  are,  however,  no 
regulations  that  deal  specifically  with 
protection  of  electrical  and  electronic 
systems  from  lightning.  The  loss  of  a 
critical  function  of  these  systems  due  to 
lightning  would  prevent  continued  safe 
flight  and  landing  of  the  airplane. 
Although  the  loss  of  an  essential 
function  would  not  prevent  continued 
safe  flight  and  landing,  it  would 
significantly  impact  the  safety  level  of 
the  airplane. 

There  is  also  no  specific  regulation 
that  addresses  protection  requirements 
for  electrical  and  electronic  systems 
horn  HIRF.  Increased  power  levels  from 


ground  based  radio  transmitters  and  the 
growing  use  of  sensitive  electrical  and 
electronic  systems  to  command  and 
control  airplanes  have  made  it  necessary 
to  provide  adequate  protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  these  special  conditions  are 
issued  for  the  SAAB  2000  which  require 
that  new  technology  electrical  and 
electronic  systems,  such  as  the 
electronic  flight  and  engine  information 
displays,  electronic  propulsion  controls, 
and  electronic  propeller  controls  be 
designed  and  installed  to  preclude 
component  damage  end  interruption  of 
function  due  to  both  the  direct  and 
indirect  effects  of  lightning  and  HIRF. 

Ugh  tiling 

To  provide  a  means  of  compliance 
with  these  special  conditions,  a 
clarification  on  the  threat  definition  of 
lightning  is  needed.  The  following 
"threat  definition,"  based  on  FAA 
Advisory  Circular  20-136,  Protection  of 
Aircraft  Electrical/Electronic  Systems 
Against  the  Indirect  Effects  of  Lightning, 
dated  March  5,  1990,  is  proposed  as  a 
basis  to  use  in  demonstrating 
compliance  with  the  lightning 
protection  special  condition. 

The  lightning  current  waveforms 
(Components  A,  D,  and  H)  defined 
below,  along  with  the  voltage 
waveforms  in  AC  20-53A,  will  provide 
a  consistent  and  reasonable  standard 
which  is  acceptable  for  use  in 
evaluating  the  effects  of  lightning  on  the 
airplane.  These  waveforms  depict 
threats  that  are  external  to  the  airplane. 
How  these  threats  affect  the  airplane 
and  its  systems  depend  upon  their 
installation  configiu-ation,  materials, 
shielding,  airplane  geometry,  etc. 
Therefore,  tests  (including  tests  on  the 
completed  airplane  or  an  adequate 
simulation)  and/or  verified  analyses 
need  to  be  conducted  in  order  to  obtain 
the  resultant  internal  threat  to  the 
installed  systems.  The  electronic 
systems  may  then  be  evaluated  with  this 
internal  threat  in  order  to  determine 
their  susceptibility  to  upset  and/or 
malfunction. 

To  evaluate  the  induced  effects  to 
these  systems,  three  considerations  are 
required: 

1.  First  Return  Stroke:  (Severe 
Strike — Component  A,  or  Restrike — 
Component  D).  This  external  threat 
needs  to  be  evaluated  to  obtain  the 
resultant  internal  threat  and  to  verify 
that  the  level  of  the  induced  currents 
and  voltages  is  sufficiently  below  the 
equipment  "hardness"  level;  then 

2.  Multiple  Stroke  Flash:  i^/i 
Component  D).  A  lightning  strike  is 


often  composed  of  a  number  of 
successive  strokes,  referred  to  as 
multiple  strokes.  Although  multiple 
strokes  are  not  necessarily  a  salient 
factor  in  a  damage  assessment,  they  can 
be  the  primary  factor  in  a  system  upset 
analysis.  Multiple  strokes  can  induce  a 
sequence  of  transients  over  an  extended 
period  of  time.  While  a  single  event 
upset  of  input/output  signals  may  not 
affect  system  performance,  multiple 
signal  upsets  over  an  extended  period  of 
time  (2  seconds)  may  affect  the  systems 
under  consideration.  Repetitive  pulse 
testing  and/or  analysis  needs  to  be 
carried  out  in  response  to  the  multiple 
stroke  environment  to  demonstrate  that 
the  system  response  meets  the  safety 
objective.  This  external  multiple  stroke 
environment  consists  of  24  pulses  and 
is  described  as  a  single  Component  A 
followed  by  23  randomly  spaced 
restrikes  of  Vi  magnitude  of  Component 
D  (peak  aptitude  of  50,000  amps).  TTfie 
23  restrikes  are  distributed  over  a  period 
of  up  to  2  seconds  according  to  the 
following  constraints:  (1)  The  minimum 
time  between  subsequent  strokes  is  10 
ms,  and  (2)  the  maximum  time  between 
subsequent  strokes  is  200  ms.  An 
analysis  or  test  needs  to  be 
accomplished  in  order  to  obtain  the 
resultant  internal  threat  environment  for 
the  system  under  evaluation. 

And. 

3.  Multiple  Burst:  (Component  H).  In- 
flight data-gathering  projects  have 
shown  bursts  of  multiple,  low 
amplitude,  fast  rates  of  rise,  short 
duration  pulses  accompanying  the 
airplane  lightning  strike  process.  While 
insufficient  energy  exists  in  these  pulses 
to  cause  physical  damage,  it  is  possible 
that  transients  resulting  from  this 
environment  may  cause  upset  to  some 
digital  processing  systems. 

The  representation  of  this  interference 
environment  is  a  repetition  of  short 
duration,  low  amplitude,  high  peek  rate 
of  rise,  double  exponential  pulses  which 
represent  the  multiple  bursts  of  current 
pulses  observed  in  these  flight  data 
gathering  projects.  This  component  is 
intended  for  an  analy-tical  (or  test) 
assessment  of  functional  upset  of  the 
system.  Again,  it  is  necessary  that  this 
component  be  translated  into  an 
internal  environmental  threat  in  order  to 
be  used.  This  "Multiple  Burst"  consists 
of  24  random  sets  of  20  strokes  each, 
distributed  over  a  period  of  2  seconds. 
Each  set  of  20  strokes  is  made  up  to  20 
repetitive  Component  H  waveforms 
distributed  within  a  period  of  one 
millisecond.  The  minimum  time 
between  individual  Component  H 
pulses  within  a  burst  is  10 
microseconds,  the  maximum  is  50 
microseconds.  The  24  bursts  are 
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distributed  over  a  period  of  up  to  2 
seconds  according  to  the  following 
constraints:  (1)  The  minimum  time 
between  subsequent  strokes  is  10ms, 
and  (2)  the  maximum  time  between 
subsequent  strokes  is  200  ms.  The 
individual  "Multiple  Burst"  Component 
H  waveform  is  deBned  below. 


The  following  current  waveforms 
constitute  the  "Severe  Strike" 
(Component  A),  "Restrike"  (Component 
D),  "Multiple  Stroke"  {Vz  Component 
D).  and  the  "Multiple  Burst" 
(Component  H). 


These  components  are  defined  by  the 
following  double  exponential  eouation: 

) 


i(t)=Io  (e-"-e 
where: 

t=tiine  in  seconds, 

i=current  in  amperes,  and 


L>,  amp 

a.  sec"' 

b.  sec' 


This  equation  produces  the  following  characteristics: 


'peak  

and, 

(di/dt),„«,(amp/sec) 

di/dt.  (amp/sec) 

Action  Integral  (amp^  sec) 


Severe  strike 
(component 


<  218.B10 
-  11.354 
i  647.26S 


>200KA 

-  1.4x10" 
•t>0'fsec 

=  1.0x10" 

9t'.S^s 

=  2.0x10* 


Restrike  (com- 
ponent D) 


109.40S 

22.708 

1.294.530 


100  ICA 

1.4x10" 
•tsO-t-sec 

•  1  OxlO" 
«t«.25MS 
025x10* 


Multiple 

Stroke  (Mi 

component  D) 


'-4.703 

22.708 

1.294,530 


SOKA 

07x10" 
etaO-t-sec 

=  0.5x10" 
Ot>.2S^s 

0.625x10* 


Multiple  bunt 
(component 


10.572 

187.191 

19,105,100 


10  KA 
20x10" 

et>o«««c 


High-rntensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground  based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications,  coupled    . 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems,  such  as  EFIS, 
to  HIRF  must  be  established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  to  cockpit 
installed  equipment  through  the  cockpit 
window  apertures  is  undeftned.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraph  1  or  2  below: 

1.  A  minimum  threat  of  100  volts  per 
meter  peak  electric  field  strength  from 
10  KHt  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  following  field  strengths  for  the 
frequency  ranges  indicated. 


{  Frequency 

Peak 
(V/M) 

Average 

(V/M) 

10  KHz-100  KHz 

SO 
60 
70 
200 
X 
30 

SO 

100  KHz-500  KHz 

500  KHz-2000  KHz 

60 
70 

2  MHz-30  MHz 

200 

30  MHz-70  MHz 

30 

70  MHz-100  MHz 

30 

Frequericy 

Peak 
(V/M) 

Average 
(V/M) 

100  MHz-200  MHz 

150 
70 
4.020 
1,700 
5,000 
6,680 
6,850 
3,600 
3.500 
3,500 
2.100 

33 

200  MHz-400  MHz 

70 

400  .VHz-700  MHz 

935 

700  MHz-1000  MHz 

170 

1  GHz-2  GHz  

990 

2  GHz-4  GHz  

840 

4  GHz-6  GHz  

310 

6  GHz-8  GHz 

670 

8  GHz-12  GHz  

1,270 

12  GHz-18  GHz  

360 

18  GHz-40  GHz  

750 

The  envelope  given  in  paragraph  2 
above  is  a  revision  to  the  envelope  used 
in  previously  issued  special  conditions 
in  other  certification  projects.  It  is  based 
on  new  data  and  SAE  AE4R 
subcommittee  recommendations.  This 
revised  envelope  includes  data  from 
Western  Euxope  and  the  United  States. 

Discussion  of  Comments 

Notice  of  proposed  special  conditions 
No.  SC-92-5-NM  for  the  SAAB  Model 
2000  was  published  in  the  Federal 
Register  on  August  13,  1992  (57  FR 
36375).  Comments  were  received  fi-om 
two  commenters.  One  of  the 
commenters  had  no  objection  to  the 
proposed  special  conditions  as  written. 

Included  in  the  comments  from  the 
remaining  commenter  are  corrections  to 
the  certification  basis  for  the  airplane  to 
include  later  amendments  to  part  25 
that  were  voluntarily  adopted  by  the 
applicant.  These  corrections  were  made 
as  requested. 

One  of  the  comments  objects  to  the 
definitions  of  "Critical  Function"  and 
"Essential  Function"  used  in  the  Notice 
of  proposed  special  conditions  because 
they  do  not  harmonize  with  those  used 
by  JAA.  and  because  they  are  ambiguous 


in  the  way  they  are  written.  The 
comment  proposed  that  they  be  changed 
to  delete  the  words  "contribute  to  or" 
from  these  definitions. 

The  FAA  concurs  that  the  words 
"contribute  to  or"  may  be  deleted  from 
the  definitions  of  critical  and  essential 
functions  as  used  in  the  Notice. 
Referring  to  the  definition  of  "Failure 
Condition"  as  found  in  AC  25.1309-lA, 
the  concept  of  considering  contributory 
failures  is  included;  therefore,  referring 
to  failures  that  contribute  to  a  failure 
condition  in  the  definition  of  critical 
and  essential  functions  is  redundant. 

A  comment  is  made  proposing  that 
the  following  be  added  to  the  definition 
of  essential  functions: 

"•  •  •  or  contribute  to  a  failure 
condition  that  in  combination  with     « 
other  malfunctions  or  external  events 
would  prevent  the  continued  safe  flight 
and  landing  of  the  airplane." 

The  FAA  concurs  with  the  proposal  to 
expand  the  definition  of  essential 
functions  to  include  contributory 
functions  that  would  prevent  continued 
safe  flight  and  landing  of  the  airplane. 
However,  referring  to  the  above 
discussion  of  the  previous  comment,  the 
word,  "failure"  was  used  rather  than 
"failure  condition"  in  the  proposed 
addition  which  was  added  to  the 
definition  of  essential  functions. 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
model  of  airplane.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  manufacturer  who  applied  to  the 
FAA  for  approval  of  these  features  on 
the  airplane. 
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Liat  orSabfKto  is  14  CFR  Parts  21  aad 
25 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Aothority:  49  U.S.C  app.  1344. 1348(c). 
1352. 1354(a).  1355. 1421  through  1431. 
1502.  lftSl(bX2). 42  US.C  1857M0. 4321  et 
seq.;  E.0. 11514;  and  49  U.S.C  106(g). 

The  Special  Conditions 

Accordingly,  pursiiant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  the  SAAB  ZOOO 
airplane: 

1.  Ug^tning  Protection 

a.  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  lightning. 

b.  Each  essential  function  of  electrical 
or  electronic  systems  or  installations 
must  be  protected  to  ensure  that  the 
function  can  be  recovered  in  a  timely 
manner  after  the  airplane  has  been 
exposed  to  lightning. 

2.  Protection  Fnmt  Unwanted  Effects  of 
High-Intensity  Radiated  Fields  (HIHF). 

Each  electrical  and  electronic  system 
that  performs  critical  functions  must  be 
designed  and  installed  to  ensure  that  the 
operation  and  operational  capability  of 
these  systems  to  perform  critical 
functions  are  not  adversely  affected 
when  the  airplane  is  exposed  to  high- 
intensity  radiated  fields  external  to  the 
airplane. 

3.  The  following  definitions  apply 
with  respect  to  these  special  conditions: 

Critical  Functions.  Functions  whose 
failure  would  cause  a  failure  condition 
that  would  prevent  the  continued  safe 
flight  and  landing  of  the  airplane. 

Essential  Functions.  Functions  whose 
failure  would  cause  a  failure  condition 
that  would  significantly  impact  the 
safety  of  the  airplane  or  the  ability  of  the 
flightcrew  to  cope  with  adverse 
operating  conditions,  or  contribute  to  a 
failure  that  in  combination  with  other 
malfunctions  or  external  events  would 
prevent  the  continued  safe  fiight  and 
landing  of  the  airplane. 


Issu«d  in  Renton.  Washington,  on  January 
12. 1993. 

DarrvU  M.  Padenon, 
Acting  Manager,  Transport  Airpkum 
Directorate,  Aircraft  Certification  Service, 
AN\t-100. 

|FR  Doc  93-1445  Piled  1-21-93;  8:45  am) 
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14  CFR  Part  39 

[Dockat  No.  92-NU-87-AO;  Amandmant 
39^8468;  AO  93-01-14] 

Airworthines*  DIrectivee;  Boaing 
Model  727  Series  Airpianee 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
appUcable  to  all  Boeing  Model  727 
series  airplanes,  that  currently  requires 
inspection  of  the  main  landing  gear 
(MLG)  door  actuator  attach  fitting  bolts, 
and  replacement,  if  necessary.  This 
amendment  requires  revised  inspection 
procedures,  and  provides  a  revised 
optional  terminating  modification.  This 
amendment  is  prompted  by  a  recent 
reassessment  of  the  corrective  actions 
required  by  the  existing  AD,  which 
revealed  that  additional  actions  are 
necessary  in  order  to  fully  address  the 
unsafe  condition.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
landing  with  one  MLG  {>artially 
extended. 
DATES:  Effective  February  23,  1993. 

The  incorporation  by  reference  of 
Boeing  Service  Bulletin  727-32-0383, 
dated  December  6, 1990,  as  listed  in  this 
regulation,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
September  26. 1991  (56  FR  46112. 
September  10, 1991). 

The  incorporation  by  reference  of 
Boeing  Service  Bulletin  727-32-0383, 
Revision  1,  dated  January  30, 1992,  as 
listed  in  this  regulation,  is  approved  by 
the  Director  of  the  Federal  Register  as  of 
February  23.  1993. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  (Dommercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stanton  R.  Wood.  Aerospace  Engineer, 


Seattle  Aircraft  Ceitificadon  Office, 
Airframe  Branch.  ANM-120S.  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2772; 
fax (206) 227-1181. 
SUPPtfMENTARY  M4F0RMATI0N:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
91-15-14.  Amendment  39-7078  (56  FR 
46112,  September  10.  1991),  which  is 
applicable  to  all  Boeing  Model  727 
series  airplanes,  was  pubUshed  in  the 
Federal  Register  on  July  10. 1992  (57  FR 
30686).  The  action  proposed  to  require 
revised  inspection  procedures  of  the 
main  landing  gear  (MLG)  door  actuator 
attach  fitting  bolts,  and  replacement,  if 
necessary;  and  provides  a  revised 
optional  terminating  modification. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

One  operator  states  that  it  used  parts 
other  than  those  specified  in  the  service 
bulletin  cited  as  the  appropriate  source 
'of  service  information  to  accomplish  the 
modification  required  by  this  AD.  Since 
this  operator  has  not  experienced  a 
failure  due  to  this  substitution  in  parts, 
it  plans  to  request  an  alternative  method 
of  compliance.  The  FAA  infers  from  this 
operator's  comments  that  it  requests  that 
the  final  rule  be  revised  to  allow  these 
substitute  parts  to  be  used  when 
accomplishing  the  modification.  The 
FAA  does  not  concur.  Since  no 
substantiating  data  were  submitted,  the 
FAA  cannot  evaluate  the  integrity  of 
these  parts,  nor  can  the  long-term  affect 
on  other  parts  be  determined.  However, 
under  the  provisions  of  paragraph  (g)  of 
the  final  rule,  the  FAA  may  approve 
alternative  methods  of  compliance  with 
the  requirements  of  this  AD,  if 
substantiating  data  are  submitted  to 
demonstrate,  that  an  acceptable  level  of 
safety  can  be  maintained  with  the  use  of 
alternative  parts. 

One  commenter  questions  whether  an 
operator  must  comply  with  both 
proposed  paragraphs  (a)  and  (e),  since 
proposed  paragraph  (e)  does  not  state 
that  it  replaces  proposed  paragraph  (a). 
The  FAA  notes  that  the  applicability 
portion  of  proposed  paragraph  (e)  states 
that  it  is  applicable  to  those  "airplanes 
that  have  not  previously  accomplished 
the  actions  required  by  paragraph  (a)." 
Therefore,  although  proposed  paragraph 
(e)  does  not  state  that  it  replaces 
proposed  paragraph  (a),  it  is  clear  that 
if  the  requirements  of  paragraph  (a)  have 
been  accomplished,  the  requirements  of 
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paragraph  (e)  do  not  need  to  be 
repeated. 

One  commenter  requests  that  the 
compliance  time  for  those  airplanes  that 
have  not  accomplished  previously  the 
requirements  of  AD  91-15-14  be  revised 
from  the  proposed  1,500  flight  cycles  or 
18  months  to  include  the  next 
scheduled  "C"  check  as  an  alternative. 
This  commenter  requests  a  revision  in 
the  compliance  time  so  that  it  will  fall 
during  regularly  scheduled  maintenance 
periods  and  that  the  exposure  due  to 
unnecessary  assembly  and  disassembly 
of  this  critical  joint  will  be  reduced.  The 
FAA  does  not  conciir.  The  compliance 
time,  as  proposed,  represents  what  the 
FAA  has  determined  to  be  the 
maximum  interval  of  time  allowable 
wherein  the  inspections  could  be 
accomplished  and  an  acceptable  level  of 
safety  could  be  maintained.  Since 
maintenance  schedules  may  vary  from 
operator  to  operator,  there  would  be  no 
assurance  that  the  inspection  would  be 
accomplished  during  that  maximum 
inter\'al. 

One  commenter  requests  that  "credit" 
be  given  to  those  operators  that  have 
accomplished  the  bolt  replacement 
procedure  in  accordance  with  Boeing 
Service  Bulletin  727-32-0383,  dated 
December  6, 1990.  This  commenter 
notes  that  proposed  paragraph  (d) 
requires  replacement  of  the  bolt  only  in 
accordance  vfiih  Revision  1  of  that 
service  bulletin.  The  FAA  concurs.  The 
FAA  has  determined  that  the  bolt 
replacement  procedures  for  bolts  1  and 
2  in  both  the  original  issue  and  Revision 
1  of  the  service  bulletin  are  identical; 
therefore,  safety  would  not  be  adversely 
affected  if  the  bolt  replacement 
procedure  is  accomplished  in 
accordance  with  the  original  issue  of  the 
service  bulletin.  Paragraph  (d)  of  the 
final  rule  has  been  revised  to  add 
Boeing  Service  Bulletin  727-32-0383, 
dated  December  6, 1990,  as  an 
alternative  source  of  service  information 
for  accomplishing  the  bolt  replacement 
procedure  for  bolts  1  and  2. 

One  commenter  requests  that  the 
requirement  for  bolt  replacement,  as 
speciBed  in  proposed  paragraph  (d)(2), 
be  revised  to  be  consistent  with  Boeing 
Service  Bulletin  727-32-0383,  Revision 
1,  dated  January  30, 1992,  which 
permits  a  torque  check  of  the  third  bolt 
in  lieu  of  replacement  of  the  third  bolt. 
The  FAA  concurs.  The  FAA  has 
reviewed  and  evaluated  the  torque 
check  procedure  described  in  Revision 
1  of  the  service  bulletin  and  has 
determined  that  an  adequate  level  of 
safety  can  be  maintained  with  this 
procedure.  Paragraph  (d)(2)  of  the  final 
rule  has  been  revised  accordingly. 


The  final  rule  has  been  revised  to 
clarify  the  compliance  times  for 
accomplishing  the  repair  procedures  for 
findings  of  loose  bolts  or  serrations  not 
fully  mated.  For  findings  of  loose  bolts, 
the  repair  procedures,  included  in 
paragraph  (b)  of  the  notice,  are  clearly 
required  prior  to  further  flight;  however, 
paragraphs  (d)  and  (f)  have  been 
clarified  in  the  final  rule  to  indicate  that 
these  repair  procedures  are  also  to  be 
performed  prior  to  further  flight. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  1,635  Model 
727  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  1,047  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$57,585,  or  $55  per  airplane.  This  total 
cost  figure  assumes  that  no  operator  has 
yet  accomplished  the  requirements  of 
this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  suflicient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"major  rule"  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979);  and  (3)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 


List  of  Subject*  in  14  CFR  Pari  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423:  49  U.S.C.  106(g);  and  14  CFR 
11.89 

S  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-7078  (56  FR 
46112.  September  10.  1991),  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-8468,  to  read  as 
follows: 

93-01-14.  Boeing:  Amendment  39-8468. 
Docket  92-NM-87-AD.  Supersedes  AD 
91-15-14,  Amendment  3»-7078. 

Applicability:  All  Model  727  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  landing  with  one  main 
landing  gear  (MIXj)  partially  extended, 
accomplish  the  following: 

(a)  Within  the  next  1.500  flight  cycles  after 
October  15. 1991  (the  effective  date  of  AD 
91-15-14,  Amendment  39-7078).  inspect  for 
loose  MLG  door  actuator  attach  ^tting  l)olts, 
in  accordance  with  Part  III,  Accomplishment 
Instructions,  of  Boeing  Service  Bulletin  727- 
32-0383.  dated  December  6. 1990. 

(b)  If  loose  bolts  are  found  as  a  result  of  the 
inspection  required  by  paragraph  (a)  of  this 
AD.  prior  to  further  flight,  accomplish  Figure 
1  or  2  of  Boeing  Service  Bulletin  727-32- 
0383.  dated  December  6. 1990. 

(c)  Pot  airplanes  that  have  accomplished 
the  actions  required  by  paragraph  (a)  of  this 
AD  prior  to  the  effective  date  of  this  AD: 
Prior  to  the  acciunulation  of  3,700  flight 
cycles  after  accomplishing  the  inspection  or 
replacement  required  by  paragraphs  (a)  and 
(b)  of  this  AD,  or  within  3  years  after  the 
efiective  date  of  this  AD.  whichever  occurs 
first;  and  thereafter  at  intervals  not  to  exceed 
3.700  flight  cycles  or  3  years  after  the 
immediately  preceding  inspection, 
whichever  occurs  first;  insjject  the  MLG  door 
actuator  attach  fitting  to  ensure  that 
serrations  are  fully  mated,  and  to  detect  loose 
bolts,  in  accordance  with  Part  III, 
Accomplishment  Instructions,  of  Boeing 
Service  Bulletin  727-32-0383.  Revision  1, 
dated  January  30, 1992. 

(d)  if  serrations  are  not  fully  mated,  or  if 
loose  bolts  are  found,  as  a  result  of  the 
inspections  required  by  paragraph  (c)  of  this 
AD,  prior  to  further  flight,  accomplish  Figure 
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1  or  2  of  Boeing  Sendee  Bulletin  727-32- 
0383,  dated  December  6. 1990:  or  Revision  1, 
dated  January  30, 1992. 

(1)  If  Figure  1  of  either  service  bulletin  is 
accomplished,  repeat  the  inspection  required 
by  paragraph  (c)  of  this  AD  at  intervals  not 

to  exceed  3,700  flight  cycles  or  3  year*  after 
the  immediately  preceding  inspectioa, 
whichever  occurs  first. 

(2)  Accomplishment  of  Figure  2  of 
Revision  1  of  the  service  bulletin  {for  all 
bolts);  or  accomplishment  of  Figure  2  of  the 
service  bulletin  dated  December  6, 1990  (for 
bolts  1  and  2)  and  accomplishment  of  a 
torque  check  of  bolt  3  in  accordance  with 
Revision  1  of  the  nrvice  bulletin;  constitutes 
terminating  action  for  the  inspection 
requirements  of  paragraph  (c)  of  this  AD. 

(e)  For  airplanes  that  have  not  previously 
accomplished  the  actions  required  by 
paragraph  (a)  of  this  AD  prior  to  the  effective 
date  of  this  AD:  Prior  to  the  accumulation  of 
1,500  flight  cycles  after  the  effective  date  of 
this  AD,  or  within  18  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
first;  and  thereafter  at  intervals  not  to  exceed 
3.700  flight  cycles  or  3  years  after  the 
immediately  preceding  inspection, 
whichever  occurs  first;  inspect  the  MLG  door 
actuator  attach  fitting  to  ensure  that 
serrations  are  fully  mated,  and  to  detect  loose 
bolts,  in  accordance  with  Part  III, 
Accomplishment  Instructions,  of  Boeing 
Service  Bulletin  727-32-0333,  Revision  1, 
dated  January  30, 1992. 

(f)  If  serrations  are  not  fully  mated,  or  if 
loose  bolts  are^^ound  as  a  result  of  the 
inspections  required  by  paragraph  (e)  of  this 
AD,  prior  to  further  flight,  accomplish  Figure 
1  or  2  of  Boeing  Service  Bulletin  727-32- 
0383,  Revision  1,  dated  )anuary  30, 1992. 

(1)  If  Figure  1  of  the  service  bulletin  is 
accomplished,  repeat  the  inspection  required 
by  paragraph  (e)  of  this  AD  at  intervals  not 
to  exceed  3,700  flight  cycles  or  3  years  after 
the  immediately  preceding  inspection, 
whichever  occurs  first. 

(2)  Accomplishment  of  Figure  2  of  the 
service  constitutes  terminating  action  fior  the 
Inspection  requirements  of  paragraph  (e)  of 
this  AD. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  S«attle 
Aircraft  Certification  Office  (AGO).  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  kiaintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  If  any,  may  be 
obtained  from  the  Seattle  AGO. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(i)  Certain  inspections  and  replacement 
shall  be  done  in  accordance  wi^  Boeing 
Service  Bulletin  727-32-0383,  dated 
December  6, 1990,  as  Indicated  This 
incorporation  by  reference  was  approved 
previously  by  the  Director  of  the  Federal 


Register  in  accordance  with  5  U.S.C  5S2(a) 
and  1  CFR  Part  51  as  of  September  26, 1991 
(56  FR  46112,  September  10, 1991).  Certain 
other  inspections  and  replacement  shall  be 
done  in  accordance  with  Boeing  Service 
Bulletin  727-32-0383,  Revision  1,  dated 
January  30, 1992,  as  indicated.  This 
incorporation  by  reference  was  approved  by 

the  Director  of  the  Federal  Register  in  

accordance  with  5  U.S.C  552(a)  and  1  CFR 
Part  51.  Copies  may  be  obtained  from  Boeing 
Conunercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Ronton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW..  suite 
700,  Washington,  DC 

(j)  This  amendment  becomes  elective  on 
February  23, 1993. 

Issued  in  Renton,  Washington,  on  January 
11.1993. 
N.B.  Martensoa, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

IFR  Doc  93-1433  Filed  1-21-93;  8:45  ami 
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14  CFR  Part  39 

[Oock«l  No.  91-fll»-220-AO;  AiTMndment 
39-«469;  AD  99-01-15] 

AirworthincM  Directives;  McOonneii 
Douglas  Uodei  DC-8  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  McDonnell  Douglas  Model 
DC-8  series  airplanes,  that  currently 
requires  structural  inspections  to  detect 
fatigue  cracking,  reporting  of  the 
inspection  results,  and  repair  or 
replacement,  as  necessary,  to  ensure 
continued  airworthiness  as  these 
airplanes  approach  the  manufacturer's 
original  fatigue  design  life  goal.  This 
amendment  requires  modiRcation  of  the 
existing  sampling  program  to:  (a) 
Require  additional  visual  inspections  of 
all  Principal  Structural  Elements  (PSE's) 
on  certain  airplanes,  (b)  include 
expanded/modified  PSE's,  (c)  revise  the 
reporting  requirements,  and  (d)  increase 
the  sample  size.  This  amendment  is 
prompted  by  new  data  submitted  by  the 
manufacturer  indicating  that  additional 
inspections  and  an  expanded  sample 
size  are  necessary  to  increase  the 
confidence  level  of  the  statistical 
program  to  ensure  timely  detection  of 
cracks  in  PSE's.  The  actions  specified  by 
this  AD  are  intended  to  prevent  fatigue 
cracking,  which  could  result  in  a 
compromise  of  the  structural  integrity  of 
these  airplanes. 
DATES:  Effective  February  26. 1993. 


Hie  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
August  10, 1987  (54  FR  25591.  July  8. 
1987). 

The  incorporation  by  reference  of 
certain  other  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Roister  as  of  February 
26, 1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
P.O.  Box  1771,  Long  ISeach.  California 
90846-1771.  Attention:  Business  Unit 
Manager,  Technical  Publications — 
Technical  Administrative  Support,  Cl- 
LSB.  This  information  may  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SW.. 
Renton,  Washington;  or  at  the  FAA,  Los 
Angeles  Aircraft  Certification  Office. 
3229  East  Spring  Street,  Long  Beach, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.. 
suite  700,  Washington,  DC 
FOR  FURTHER  MFORMATION  CONTACT: 
Mike  Lee,  Aerospace  Engineer,  Airframe 
Branch.  ANM-122L,  FAA.  Transport 
Airplane  Directorate.  Los  Angeles 
Aircraft  Certification  Office,  3229  East 
Spring  Street,  Long  Beach.  California 
90806-2425;  telephone  (310)  988-5325; 
fax  (310)  986-5210. 
SUPPLEMENTARY  MFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regidations  by  superseding  AD 
87-14-06,  Amendment  39-5631  (54  FR 
25591.  July  8. 1987),  which  is  applicable 
to  McDonnell  Douglas  Model  DC-8 
series  airplanes,  was  published  in  the 
Federal  Register  on  January  15. 1992 
(57  FR  1697).  The  action  proposed  to 
require  structural  inspections  and 
necessary  repair  or  replacement  to 
ensure  continued  airworthiness  as  these 
airplanes  approach  the  manufacturer's 
original  fatigue  design  life  goal. 

Interested  persons  have  been  afforded 
'  an  opportunity  to  participate  in  the 
making  of  this  amendment.  Ehie 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

Several  commenters  request  that  the 
AD  be  issued  as  a  revision  to  AD  87-14- 
06,  which  would  retain  this  same  AD 
number,  rather  than  as  a  supersedure, 
which  would  be  given  a  new  AD 
niunber.  The  commenters  note  that  a 
revision  would  lessen  the  chances  lor  a 
bookkeeping  error  to  occtu.  The  FAA 
does  not  conciu.  The  FAA's  current 
policy  (reference  FAA  Order  8040.1B. 
"Airworthiness  Directives")  is  thai. 
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whenever  a  "substantive  change"  is 
made  to  an  existing  AD,  the  AD  must  be 
superseded,  rathw  than  revised. 
"Substantive  changes"  are  those  made 
to  any  instruction  or  reference  that 
affects  the  substance  of  the  AD.  and 
includes  part  numbers,  service  bulletin 
and  manual  references,  compUance 
times,  applicability,  methods  of 
compliance,  corrective  action, 
inspection  requirements,  and  effective 
dates.  In  the  case  of  this  AD  rulemaking 
action,  the  changes  being  made  to  the 
existing  AD  are  considered  substantive. 
This  superseding  AD  is  assigned  a  new 
amendment  number  and  new  AD 
number;  the  previous  amendment  is 
deleted  from  the  system.  This  procedure 
facilitates  the  efforts  of  the  Principal 
Maintenance  hispectors  in  tracking  AD's 
and  ensuring  that  the  affected  operators 
have  incorporated  the  latest  changes 
into  their  maintenance  programs. 

With  regard  to  bookkeeping  changes 
required  by  affected  operators.  Federal 
Aviation  Regulations  (FAR) 
§121.380(a)(2)(v).  "Maintenance 
recording  requirements,"  requires  that 
persons  holding  an  0|>erating  certificate 
and  operating  under  FAR  part  121  must 
keep  records  "indicating  the  current 
status  of  applicable  airworthiness 
directives,  including  the  method  of 
compliance."  Whether  an  existing  AD  is 
superseded  or  revised,  the  new  AD  is 
assigned  a  new  AD  number:  A 
superseding  AD  is  assigned  a  new  6- 
digit  AD  number,  a  revising  AD  retains 
the  original  6-digit  AD  number,  but  an 
"Rl"  is  added  to  it  In  either  case,  the 
new  AD  is  identified  by  its  "new"  AD 
number,  not  by  the  "old"  AD  number. 
In  light  of  this,  affected  operators 
updating  their  maintenance  records  to 
indicate  the  currant  AD  status  would 
have  to  record  a  new  AD  number  in  all 
cases,  regardless  of  whether  the  AD  is  a 
superseding  or  a  revising  AD.  Further, 
operators  are  alwa)r8  given  credit  for 
work  previously  performed  in 
accordance  with  the  existing  AD  by 
means  of  the  phrase  in  the  compliance 
section  of  the  AD  that  states,  "Required 
*  *  *  unless  accomplished  previously." 

One  commenter  requests  a  revision  to 
the  compliance  time  to  accomplish  the 
inspections  of  those  Principal  Structural 
Elements  (PSE)  that  are  near  or  past  the 
end  dates  by  extending  it  to  one  year. 
The  commenter  notes  that  the  proposed 
compliance  time  of  six  months  to 
incorporate  the  latest  SID  revision  into 
an  operator's  maintenance  program  is 
inadequate  to  accomplish  all  overdue 
PSE's  without  imposing  an  undue 
burden  on  operators.  1^  FAA  does  not 
concur  with  the  conunenter's  request  to 
extend  the  compUance  time.  The  FAA 
has  determined  that  the  compliance 


time,  as  proposed,  represents  the 
maximum  interval  of  time  allowable  for 
the  affected  airplanes  to  continue  to 
operate  prior  to  accomplishing  the 
required  inspections  without 
compromising  safety.  However,  under 
the  provisions  of  paragraph  (d)  of  the 
final  rule,  the  FAA  may  approve  an 
alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  if 
operators  submit  sufficiMit  justification 
to  the  FAA. 

Several  commenters  note  that  the 
process  for  reporting  inspection  results 
needs  improvement.  These  commenters 
audited  the  reports  from  one  operator 
and  found  over  200  discrepancies  in 
appendix  C  of  volume  III-91  of 
McDonnell  £>ouglas  Report  No.  L2&- 
011,  "DC-8  Supplemental  Inspection 
Document  (SID),"  dated  April  1991, 
which  contains  the  record  of  inspection 
results  submitted  to  McDonnell  Douglas 
Corporation.  The  FAA  does  not  concur 
that  a  change  to  the  AD  is  necessary. 
McDonnell  Douglas  has  advised  the 
FAA  that  it  has  recognized  the 
occurrence  of  these  discrepancies  and 
has  taken  ste{>s  to  correct  Uiem  and  to 
ensure  that  they  will  not  occur  again. 
However,  under  the  provisions  of 
{>8ragraph  (d)  of  the  final  rule,  the  FAA 
may  approve,  on  a  case-by-case  basis,  an 
alternative  method  of  reporting 
inspection  results,  if  sufficient 
justification  is  presented  to  the  FAA. 

One  commenter  requests  that 
proposed  paragraph  (b),  which 
references  only  section  2  of  volume  I  of 
the  SID  for  those  PSE's  that  need  to  be 
inspected,  be  revised  to  include  section 
3  of  volume  1,  since  PSE's  related  to 
previous  AD's  are  defined  in  section  3. 
The  FAA  concurs.  Paragraph  (b)  of  the 
final  rule  has  been  revised  accordingly. 

One  operator  requests  that  proposed 
paragraph  (c)  be  revised  to  delegate 
approval  of  repairs  to  Designated 
Engineering  Representatives  (DER)  of 
the  McDonnell  Douglas  Corporation, 
since  this  operator  has  experienced 
delays  and  additional  costs  in  obtaining 
approval  of  repair  data  by  Aircraft 
Certification  Office  (AGO)  managers. 
The  FAA  does  not  concur.  While  DER's 
are  authorized  to  determine  whether  a 
design  or  repair  method  comphes  with 
a  specific  requirement,  they  are  not 
authorized  to  make  the  discretionary 
determination  as  to  what  the  applicable 
requirement  is.  Further,  it  is  crucial  that 
the  FAA,  as  well  as  McDonnell  Douglas, 
be  aware  of  all  repairs  made  to  PSE's  or 
to  their  configuration,  and  that  damage 
tolerance  analysis  be  performed  for  each 
repair  to  establish  its  effect  on  the 
fatigue  life  of  the  affected  structure. 

Paragraph  (d)  of  the  final  rule  has 
been  revised  to  clarify  the  procedure  for 


requesting  alternative  methods  of 
compliance  with  this  AD. 

After  careful  review  of  the  available 
data.  Including  the  comments  noted 
above,  the  FAA  has  determined  thtt  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  337  Model 
DC-8  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  222  airplanes  of  U.S. 
registry  and  15  U.S.  operators  will  be 
affected  by  this  AD.  Ilie  procedures 
required  by  this  AD  action  will  require 
approximately  544  work  hours  per 
operator  to  accomplish,  at  an  average 
labor  cost  of  $55  per  work  hour.  Based 
on  these  figures,  the  cost  to  the  15 
affected  U.S.  operators  to  incorporate 
the  revisions  of  the  SID  program  is 
estimated  to  be  $448,800. 

The  recurring  inspection  cost  will 
require  approximately  298  work  hours 
per  airplane  per  year  to  accomplish.  The 
average  labor  charge  will  be  $55  per 
work  hour.  Based  on  these  figures,  the 
recurring  inspection  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $16,390  per  airplane,  or  $3,638,580 
for  the  affected  U.S.  fleet. 

Based  on  the  above  figures,  the  total 
cost  impact  of  this  AD  is  estimated  to  be 
$4,087,380  for  the  first  year,  and 
$3,638,580  for  each  year  thereafter.  This 
total  cost  figure  assimnes  that  no 
operator  has  yet  accomplished  the 
requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 
^    For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  significant  "rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  firom  the  Rules 
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Docket  at  the  location  provided  under 
the  caption  "AOORESSES." 

List  of  SubjecU  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
ofthe  Federal  Aviation  Regulations  as    ' 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Atttbority:  49  U.S.C  App.  13S4(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CTR 
11.89. 

§39.13    [Amended) 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6330  {54  FR 
25591,  July  8, 1987).  and  by  adding  a 
new  airworthiness  directive  (AO), 
amendment  39-8469,  to  read  as  follows: 

93-01-15.  McOonneU  Douglas:  Amendment 
39-8469.  Docket  91-NM-220-AD. 
Supersedes  AD  87-14-06,  Amendment 
39-6330. 

Applicability:  Model  DC-8  airplanes, 
certificated  In  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  the  continuing  structural 
integrity  of  these  airplanes,  accomplish  the 
following: 

(a)  Within  one  year  after  August  10, 1987 
(the  effective  date  of  AD  87-14-06. 
Amendment  39-5631),  incorporate  a  revision 
info  the  FAA-approved  maintenance 


inspection  program  which  provides  for 
inspection  ofthe  Principal  Structural 
Elements  (PSE's)  defined  in  section  2  of 
volume  I  of  McDonnell  Douglas  Report  No. 
L26-011,  "DC-8  Supplemental  Inspection 
Document  (SID),"  dated  December  1985,  in 
accordance  with  section  2  of  volume  III  of 
that  document.  The  non-destructive 
inspection  techniques  set  forth  in  Volume  D 
of  the  SID  provide  acceptable  methods  for 
accomplishing  the  inspections  required  by 
this  AD.  All  inspection  results,  negative  or 
positive,  must  be  reported  to  McDonnell 
Douglas,  in  accordance  with  the  instructions 
of  section  2  of  volume  III  of  the  SID. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (0MB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C 
3501  et  seq.)  and  have  been  assigned  0MB 
Control  Number  2120-0056. 

(b)  Within  6  months  after  the  effective  date 
of  this  AD  replace  the  revision  ofthe  FAA- 
approved  maintenance  inspection  program 
required  by  paragraph  (a)  of  this  AD  with  a 
revision  that  provides  no  less  than  the 
required  insjjiBcfion  ofthe  Principal 
Structural  Elements  (PSE's)  defined  in 
sections  2  and  3  of  volume  I  of  McDonnell 
Douglas  Report  No.  L26-011.  "DO-a 
Supplemental  Inspection  Doctunent  (SID)," 
dated  March  1991,  in  accordance  with 
section  2  of  volume  111-91,  dated  April  1991, 
of  that  document.  The  non-destructive 
inspection  techniques  set  forth  in  sections  2 
and  3  of  volume  II,  dated  March  1991,  of  that 
SID  provide  acceptable  methods  for 
accomplishing  the  inspections  required  by 
this  AD.  All  inspection  results,  negative  or 
positive,  must  be  reported  to  McDonnell 
Douglas,  in  accordance  with  the  instructions 
of  section  2  of  volume  111-91  of  the  SID. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  0MB  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1 980  (44 
U.S.C  3501  et  seq]  and  have  been  assigned 
OMB  Control  Number  2120-0056. 


(c)  Cracked  structure  detected  during  the 
inspections  required  by  paragraphs  (a)  and 
(b)  of  this  AD  must  be  repaired  before  further 
flight,  in  accordance  with  a  method  approved 
by  the  Manager,  Los  Angeles  Aircraft 
Certification  Office,  FAA,  Transport  Airplane 
Directorate. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Lob' 
Angeles  Aircraft  Certificaticn  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  Certain  inspections  and  reporting  shall 
be  done  in  accordance  with  McDonnell 
Douglas  Report  No.  L26-011,  "DC-8 
Supplemental  Inspection  Document  (SID)," 
dated  December  1985.  as  indicated.  This 
incorporation  by  reference  was  approved 
previously  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51  as  of  August  10. 1987  (54 
FR  25591,  )uly  8. 1987).  Certain  other 
inspections  and  reporting  shall  be  done  in 
accordance  with  McDonnell  Douglas  Report 
No.  L26-01 1 .  "DC-8  Supplemental 
Inspection  Document  (SID)."  volume  I. 
revision  3.  dated  March  1991;  volume  U. 
revision  5.  dated  March  1991;  and  volume 
111-91.  dated  April  1991.  Volume  I  (revision 
3.  dated  March  1991)  and  volimie  11  (revision 
5,  dated  March  1991)  of  McDonnell  Douglas 
Report  No.  L26-011.  "DC-8  SID."  contain  the 
following  list  of  effective  pages: 


Volume 

Shown  on  "tisi  ol  eflecttve  pages" 

Revision 

level 
shown  on 

page 

DaM  Shown  on 
page 

Volume  1  

Volume  II  .... 

List  ol  eflecttve  pages  A.  B,  C „ 

Usi  d  e«ectlve  pages  A.  B.  C.  D.  E,  F.  6,  H.  1.  J,  K,  L 

3 
5 

Maich  1901. 
Manjit99l. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S  C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained    • 
from  McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Beach,  California  90846- 
1771,  attention:  Business  Unit  Manager, 
Technical  Publications — Technical 
Administrative  Support,  C1-L5B.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3229  East  Spring 
Street,  Long  Beach,  California;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700.  Washington, 
DC. 


(g)  This  amendment  becomes  effective  on 
February  26, 1993. 

Issued  in  Renton,  Washington,  on  January 
11,1993. 
N.B.  Martenson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  93-1432  Filed  1-21-93;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  92-CE-42-AD;  Amendn>ent  39- 
»474;  93-01-20] 

AJrworttilness  Directives;  Beech  Model 
300  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTKM:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  89-22-12, 
which  requires  inspecting  the  upper  aft 
cowling  access  door  latches  for  proper 
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tension  and  total  engagement  of  the 
adjusting  bolts  and  striker  plates  on 
certain  Beech  Model  300  airplanes, 
adjusting  or  modifying  the  latches  if 
tension  or  engagement  requirements  are 
not  met,  and  modifying  the  cowling 
door  to  provide  a  more  positive 
retention.  A  cowling  door  latch 
replacement  kit  has  been  developed 
that,  if  properly  installed,  provides  a 
level  of  safety  equivalent  to  the  cowling 
door  retention  modification  required  by 
AD  89-22-12.  This  action  retains  the 
requirements  of  the  previous  AD  and 
incorporates  this  new  modification  into 
the  AD  as  a  comphance  option.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  separation  of  an  aft 
cowling  door,  which  could  result  in 
occupant  injury  if  decompression  or 
structural  damage  occurs. 

DATES:  Efl^ective  March  10. 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Rejgister  as  of  March  10, 
1993. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
the  Beech  Aircraft  Corporation,  P.O.  Box 
85.  Widiita.  Kansas  67201-0085.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Assistant  Chief  Coimsel,  room  1558,  601 
E.  12th  Street,  Kansas  City,  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.. 
suite  TOO,  Washington,  DC 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  M.  Peterson,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office, 
FAA,  1801  Airport  Road,  Mid-Continent 
Airport,  Wichita.  Kansas  67209; 
Telephone  (316)  946-4145;  Facsimile 
(316) 946-4407. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  would  apply  to  certain  Beech 
Model  300  airplanes  was  published  in 
the  Federal  Register  on  September  9, 
1992  (57  FR  41114).  The  action 
proposed  to  supersede  AD  89-22-12, 
Amendment  39-6351  (54  FR  41438, 
October  10, 1989),  with  a  new  AD  that 
would  (1)  retain  the  inspection  and 
modifications  of  the  aft  cowling  doors 
that  are  required  by  AD  89-22-12;  and 
(2)  allow  a  cowling  door  latch 
replacement  kit  to  be  installed  in  lieu  of 
the  cowling  door  retention  Modification 
required  by  AD  89-22-12.  The  proposed 
actions  would  be  accomplished  in 
accordance  with  Beech  SB  No.  2394, 
issued  August  1989,  revised  February 
1991 


Interested  persons  have  been  afidrded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  puUic. 

After  careful  review,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  curections 
will  not  change  the  meaning  of  the  AD 
nor  add  any  additional  burden  upon  the 
public  than  was  already  proposed. 

The  FAA  estimates  that  152  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
17  workhours  per  airplane  to 
accomplish  the  required  action  if  the 
operator  chose  to  install  the  cowling 
door  latch  replacement  kit  (latch 
replacement  option)  or  approximately  3 
workhours  per  airplane  to  accompli^ 
the  required  action  if  the  operator 
accomplished  the  modification  to 
provide  a  more  positive  cowling  door 
retention  (cowling  door  retention 
option),  and  that  the  average  labor  rate 
is  approximately  $55  an  hour.  Parts  for 
the  cowling  door  latch  replacement  kit 
cost  approximately  $2,372  per  airplane. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  on  U.S.  operators  is 
estimated  to  be  $505,664  (latch 
replacement  option)  or  $25,080  (cowling 
door  retention  option). 

AD  89-22-12.  which  will  be 
superseded  by  this  AD,  requires  that  the 
cowhng  door  retention  option  be 
accomplished  on  the  affected  airplanes. 
The  only  difference  between  that  AD 
and  this  action  is  the  choice  of 
accomplishing  either  the  latch 
replacement  option  or  the  cowling  door 
retention  option.  Since  the  latch 
replacement  option  is  not  mandatory, 
the  required  action  poses  no  additional 
cost  impact  upon  U.S.  operators  of  the 
affected  airplanes  than  that  which  is 
already  required  by  AD  89-22-12. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Ch-der  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 


will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatonr 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  E>ocket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
xmder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Inccnrporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-AlRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  13S4(a).  1421 
and  1423;  49  U.S.Q  106(g):  and  14  CFR 
11.89. 

S  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
removing  AD  89-22-12,  Amendment 
39-6351  (54  FR  41438,  October  10, 
1989),  and  adding  the  following  new 
AD: 

93-01-20    Beech  Aircraft  Corporation: 

Amendment  39-8474;  Docket  No.  92- 
CE-«2-AD.  Superwdet  AD  89-23-12. 
Amendment  39-6351. 
Applicability:  Model  300  airplanes  (serial 
numbers  FA-2  through  FA-211  and  FF-1 
through  FF-19).  certificated  in  any  category. 
Compliance:  Required  as  indicated,  unless 
already  accomplished  (compliance  with 
superseded  AD  89-22-12). 

To  prevent  separation  of  an  aft  cowling 
door,  which  could  result  in  occupant  injury 
if  decompression  or  structural  damage 
occurs,  accomplish  the  following: 

(a)  Within  the  next  25  hours  tiroe-in- 
scrvice  (TIS)  after  the  effective  date  of  this 
AD,  inspect  the  upper  aft  cowling  access 
door  latches  for  proper  tension  and  total 
engagement  of  the  adjusting  Ixilts  and  striker 
plates  in  accordance  with  part  I  of  the 
Accomplishment  Instructions  section  of 
Beech  Service  Bulletin  (SB)  No.  2329,  dated 
August  1989,  revised  February  1991. 

(1)  If  improper  tension  is  found,  prior  to 
further  flight,  adjust  the  cowling  door  latch 
in  accordance  with  Beechcraft  Super  King 
Air  300  Maintenance  Manual,  chapter  71-10. 

(2)  If  the  adjusting  bolts  and  striker  plates 
do  not  totally  engage,  prior  to  further  flight, 
modify  the  cowling  door  in  accordance  with 
Beechcraft  Safety  Communique  No.  300-75. 

(b)  Within  the  next  50  hours  TIS  after  the 
effective  date  of  this  AD,  accomplish  one  of 
the  following: 
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(1)  Modify  the  cowlings  to  provide  upper 
aft  cowling  access  door  retention  in 
accordance  with  part  II  of  the 
Accomplishment  Instructions  section  of 
Beech  SB  No.  2329.  dated  August  1989, 
revised  February  1991;  or 

(2)  Install  cowling  door  latch  replacement 
Kit  No.  101-9052-1  S  in  accordance  with 
Part  III  of  the  Accomplishment  Instructions 
section  of  Beech  SB  No.  2329,  dated  August 
1989,  revised  February  1991. 

(c)  If  the  requirements  of  paragraphs  (a), 
(aMl),  fa)(2},  and  (bMl)  were  previously 
accomplished  (compliance  with  superseded 
AD  89-22-12)  in  accordance  with  Beech  SB 
No.  2329,  dated  August  1989,  then  no  further 
action  is  required  by  this  AD. 

|d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office,  FAA.  1801  Airport  Road, 
room  100,  Wichita,  Kansas  67209.  The 
request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  send  it  to  the 
Manager,  Wichita  Aircraft  Certification 
Office. 

NoiR  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  Aircraft 
Certification  Office. 

(f)  The  inspection  and  modification  or 
installation  required  by  this  AO  shall  be  done 
in  accordance  with  Beech  Service  Bulletin 
No.  2329,  dated  August  1989,  revised 
February  1991.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  pari  51.  Copies  may  be 
obtained  from  the  Beech  Aircraft 
Corporation,  P.O.  Box  85,  Wichita,  Kansas 
67201-0083.  Copies  may  be  inspected  at  the 
FAA,  Central  Region,  Ofilce  of  the  Assistant 
Chief  Counsel,  room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700,  Washington,  DC. 

(g)  This  amendment  (39-8474)  supersedes 
AD  89-22-12,  Amendment  39-6351. 

(h)  This  amendment  (39-8474)  becomes 
effective  on  March  10, 1993. 

Issued  in  Kansas  Qty,  Missouri,  on  January 
13. 1993. 

Michael  K.  Dahl. 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

IFR  Doc  93-1437  Filed  1-21-93,  8  45  am) 

aiUJNO  COOC  4«1»-t9-M 


14  CFR  Part  39 

[Docket  Na  90-CE-56-AO;  Amandmant  39- 
8431;AO92-2&-04] 

Airworthinesa  Directivaa;  Caaana  210 
Serlea  Airplanea 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  suspension  of 
effectiveness. 

SUMMARY:  This  document  suspends  the 
effectiveness  for  Airworthiness 
Directive  |AD)  92-26-04,  Amendment 
39-8431,  published  in  the  Federal 
Register  on  Monday,  December  7, 1992 
(57  FR  57658).  The  Federal  Aviation 
Administration  (FAA)  has  received  a 
petition  for  reconsideration  of  this 
action,  and  the  FAA  has  concluded  that 
the  issues  raised  by  the  petition  warrant 
further  consideration. 
EFFECTIVE  DATE:  Efl^ective  January  22, 
1993,  AD  92-26-04,  Amendment  39- 
8431,  is  suspended. 

FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
Paul  O.  Pendleton,  Aerospace  Engineer, 
FAA,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  room  100, 
Wichita,  Kansas  67209;  Telephone  (316) 
946-4143;  Facsimile  (316)  946-4407. 
SUPPLEMENTARY  INFORMATION:  AD  92- 
26-04,  Amendment  39-8431,  which 
applies  to  certain  Cessna  210  series 
airplanes,  was  published  in  the  Federal 
Register  on  Monday,  December  7, 1992 
(57  FR  57658).  with  an  effective  date  of 
January  22, 1993.  This  AD  requires 
accomplishing  operational  checks  of  the 
fuel  gauges,  modifying  the  fuel  caps  and 
adapters,  and  incorporating  pilot 
operating  procedures  that  relate  to 
preflight  fuel  system  quantity  checks 
into  the  airplane  flight  manual  or 
airplane  records. 

The  FAA  has  received  a  petition. for 
reconsideration  of  this  action,  and 
believes  that  the  issues  raised  by  that 
petition  warrant  further  consideration 
before  compliance  is  mandated. 

This  rule  would  become  effective  on 
January  22, 1993.  Since  a  situation 
exists  that  requires  immediate  public 
notice  that  the  effective  date  has  been 
suspended,  it  is  found  that  notice  and 
public  procedure  hereon  are 
impracticable  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
suspending  until  further  notice  AD  92- 
26-04,  Amendment  39-6431  (57  FR 
57658,  December  7, 1992),  effective 
January  22, 1993. 

Issued  in  Kansas  City,  Missouri,  on  January 
15, 1993. 
Michael  K.  Dahl. 

Acting  Manager.  Smal]  Airplane  Directorate. 
Aircraft  Certification  Service. 
IFR  Doc.  93-1618  Filed  1-l»-93;  11:20  ami 
BuaJNO  cooe  4eio-t3-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  34 

Regulation  of  Hybrid  Inatrumanta 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  rules. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission"  or 
"CFTC")  is  adopting  final  regulations 
concerning  certain  "hybrid" 
instruments  that  combine  equity  or  debt 
securities  or  depository  interests  with 
features  of  either  commodity  futures  or 
option  contracts,  or  both.  The  final  rules 
establish  an  exemption  from  CFTC 
regulations  under  the  Commodity 
Exchange  Act  ("CEA"  or  "Act")  7  U.S.C. 
1  et  seq.,  for  these  hybrid  instruments, 
based  on  the  limited  nature  of  the 
instrument's  exposure  to  price 
movements  in  the  underlying 
commodity  and  in  reliance  on  other 
applicable  regulatory  frameworks. 
EFFECTIVE  DATE:  February  22, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Kuserk,  Industry  Economist,  or 
Barry  Schachter,  Financial  Economist, 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  2033  K  St.  NW., 
Washington,  DC  20581.  Telephone: 
(202) 254-6990. 

I.  Introduction 

A.  The  Proposed  Ruhmaking 

On  November  12, 1992.  the 
Commission  published  for  comment 
proposed  regulations  to  amend  its  part 
34  rules  which  exempt  from  regulation 
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under  the  CEA  certain  hybrid 
instnuoents.*  The  Commission 
proposed  to  expand  part  34,  which 
previously  applied  only  to  hybrid 
instruments  that  combine  characteristics 
of  commodity  option  contracts  with 
securities  or  defMjsitory  interests,  to 
include  hybrid  instruments  which  have 
a  hitures-like  component  as  well.  As 
proposed,  amended  part  34  would 
establish  a  new  test  to  determine  the 
predominant  character  of  a  hybrid 
instrument.  Those  hybrid  instruments 
in  which  the  commodity  interest  did  not 
predominate,  as  measxired  by  the  new 
test,  would  be  exempt  from  regulation 
under  the  CEA.  These  proposals  were 
based,  in  part,  on  the  direction  provided 
by  Congress  that  the  Commission  may 
move  promptly  to  exercise  the 
exemptive  authority  granted  to  the 
Commission  contained  in  section 
4(c)(5)(A)  of  the  recently  enacted 
Futures  Trading  Practices  Act  of  1992.^ 
The  Commission  proposed  to  determine 
the  predominant  character  of  a  hybrid 
instrument,  by  decomposing  it  into  its 
constituent  components  and  then 
comparing  a  measure  of  the  commodity 
price  exposine  associated  with  the 
commodity-dei>endent  component  of 
the  hybrid  instilment  to  the  value  of  its 
commodity-independent  component. 


<  57  FR  53618  (November  12, 1992).  The  Notice 
of  Proposed  Rulemaking  contaiiu  a  fuller 
description  of  the  statutory  basis  for  the  proposed 
rule  and  of  the  history  regarding  the  Commlssioa's 
regulation  of  hybrid  instruments.  It  also  contains  a 
fuller  description,  and  explanation,  of  the  economic 
calculations  necessary  under  the  rula 

'By  exempting  eligible  hybrids  from  all  of  the 
provisions  of  the  Act  (other  than  section  2(a)(1)(B)). 
the  Commission  does  not  intend  to  suggest  that  the 
Commission's  jurisdiction  and  authority  under 
these  provisions  will  be  affected.  Including  its 
authority  to  determine  compliance  with  the  terms 
of  the  exemption.  See  section  4(d)  of  the  Act.  As 
suggested  by  the  Securities  and  Exchange 
Commission  ("SEC"),  the  Commission  also 
reiterates  that  in  enacting  these  fmal  rules,  the 
Commission  intends  to  provide  legal  certainty  to 
novel  instruments  without  necessarily  making  a 
determination  that  such  instruments  are  subject  to 
the  Act.  In  certain  cases  the  determination  as  to 
jurisdiction  regarding  such  novel  instruments  is  not 
straightforward  and  as  noted  in  the  Commission's 
proposed  rulemaking,  the  Commission  is  not 
required  to  make  such  a  finding  in  order  to  exercise 
this  exemptive  authority.  See,  57  FR  53618  footnote 
2  (November  12,  1992).  Moreover,  the  Commission 
also  notes  that  participants  may  continue  to  rely  on 
its  Statutory  Interpretation  Concerning  Certain 
Hybrid  Instruments  for  existing  and  new  hybrid 
instruments.  55  FR  13582  (April  11,  1990). 

However,  the  Commission's  intention  to  exempt 
a  direct  investment  that  contains  an  equity  or  debt 
security  or  depository  instrument  in  combination 
with  a  commodity-dependent  component,  does  not 
apply  to  a  trading  vehicle,  such  as  a  pooled 
account,  formed  for  the  purpose  of  trading 
commodity  instruments.  Although  commodity 
pools  issue  securities,  such  as  limited  partnership 
interests,  the  issuance  of  such  securities,  however, 
does  not  alter  the  basic  nature  of  the  commodity 
pool  as  a  vehicle  for  trading  commodity 
instrument*. 


Under  the  proposed  test,  hybrid 
instruments  would  have  been  exempt 
from  Commission  regulation  if  the 
measured  commodity  price  exposure  is 
less  than  the  present  value  of  the 
instrument's  commodity-independent 
payments.' 

Nothing  in  the  revised  test,  as 
proposed  or  adopted  herein,  however, 
would  change  the  underlying 
requirement  that  to  qualify  for  this 
exemption  an  instrument  must  be  a 
hybrid  instrument;  that  is,  it  must 
combine  the  characteristics  of  an  equity 
or  debt  security  or  a  depository 
instrument  with  a  futures-like  or  option- 
like component.  Accordingly, 
instruments  having  returns  indexed  to, 
or  calculated  on,  the  basis  of  the  price 
of  a  commodity  that  are  not  bona  fide 
equity  or  debt  securities  or  depository 
instruments  will  not  be  viewed  as 
hybrid  instruments  even  though  they 
may  incorporate  some  features  common 
to  securities  or  depository  instruments. 

B.  Comments  Received 

The  comment  period  ended  on 
December  28, 1992,  after  having  been 
extended  for  an  additional  period  of  14 
days.  The  Commission  received  26 
comment  letters  on  the  proposal:  Two 
from  futures  exchanges  (one  of  which 
was  a  joint  letter  from  three  futures 
exchanges),  one  from  a  stock  exchange, 
three  from  law  firms,  two  from  banks, 
one  from  an  individual,  four  from  trade 
associations,  five  fit>m  investment 
banks,  two  from  bank  holding 
companies,  two  from  professional 
associations  and  four  from  federal 
regulatory  agencies. 

Most  commenters  generally  supported 
the  overall  objectives  of  the  rulemaking. 
They  noted  that  the  proposed  rule 
would  provide  greater  legal  certainty  as 
to  the  regulatory  framework  applicable 
to  specific  hybrid  instruments,  reduce 
duplicative  regulation  and  enhance 
financial  innovation  in  U.S.  capital 
markets.  Most  commenters  also 
expressed  the  belief  that  exempting 
such  instruments  would  be  in  the  public 
interest.  Accordingly,  they  urged  the 
Commission  to  act  expeditiously  in 
adopting  final  rules. 

However,  these  commenters  also 
tempered  their  support  with  suggestions 
to  modify  or  clarify  certain  aspects  of 
the  rule.  Most  requested  that  the 
proposed  definition  of  an  eligible 
security  be  simplified  and  enhanced  to 
include  a  wider  range  of  securities. 
Several  also  requested  that  the  exempt 
status  of  any  severable  component- 


hybrids  be  determined  at  the  time  of 
issuance.  In  addition  to  the 
recommended  modifications,  other 
commenters  suggested  various 
clarifications,  including  the  use  of 
alternative,  but  commercially  acceptable 
ways,  to  value  the  option  components  of 
the  instrument  when  applying  the  test.* 
A  few  commenters,  however,  strongly 
disagreed  with  the  proposed  rules. 
Several  expressed  the  view  that  the 
technique  used  to  establish 
predominance  is  flawed  because  the  test 
uses  a  volatility-sensitive  measure  of 
exposure  for  futures-like  components. 
Several  also  raised  a  concern  that  the 
proposed  rule  would  deprive  purchasers 
of  hybrid  instruments  oi  protection 
uinder  the  commodity  futures  laws  for 
that  portion  of  a  hybrid  instrument  that 
is  commodity-dependent.  One  comment 
letter  argued  that  the  Commission's 
proposed  test  is  flawed  because  it  treats 
"the  return  of  the  performance  bond 
deposit  as  if  it  were  part  of  the  return 
on  the  customer's  investment."  ' 

11.  Statutory  Determinations 

As  stated  above,  section  4(c)  requires 
that  the  Commission  make  a  number  of 
determinations  in  granting  exemptions. 
If  an  exemption  is  granted  pursuant  to 
section  4(c)  from  the  requirements  of 
section  4(a),  the  determinations  are  that 
the  requirement  of  section  4(a)  should 
not  be  applied  to  the  agreement, 
contract  or  transaction  and  that  the 
exemption  is:  (1)  Consistent  with  the 
public  interest;  (2)  consistent  with  the 
purposes  of  the  Act  and  (3)  the 
agreement,  contract  or  transaction  "will 
not  have  a  material  adverse  effect  on  the 
ability  of  the  Commission  or  any 
contract  market  to  discharge  its 
regulatory  or  self-regulatory  duties" 
imder  the  Act.'  The  Commission  has 
considered  each  of  these  criteria  in 
making  its  determination  that  this 
exemption  of  certain  hybrid  instruments 
is  consistent  with  the  public  interest.' 


'  By  the  term  "payment"  the  Commission  meant 
any  interest,  coupon  or  dividend  payment  as  well 
as  any  rettun  of  principal  or  liquidation  preference. 


*  A  comment  submitted  by  a  stock  exchange 
raised  the  issue  of  the  Commission's  ability,  under 
the  authority  of  the  Act  to  exempt  instruments 
referred  to  as  "index  participations."  That  action  is 
not  being  considered  by  the  Commission  us  part  of 
this  rulemaking. 

'  In  this  regard,  the  Commission  notes  that  the 
commenter  incorrectly  characterized  the 
commodity-independent  component  of  a  hybrid 
instrument  as  a  "performance  deposit."  The  hybrid 
exemption  clearly  extends  only  to  certain  securities 
and  depository  instruments  as  defined  by  federal 
law  and  regulation,  and  as  such,  payment  to  the 
issuer  is  not  in  the  nature  of  a  "performance 
deposit." 

•Section  4(cX2),  7  U.S.C.  6(cM2).  This  section 
also  conditions  an  exemption  upon  the  transaction 
being  entered  into  solely  between  appropriate 
persons. 

'  Persons  engaged  in  activity  otherwise  subject  to 
the  Act  would  not  be  exempt  for  such  activity,  even 

Contiouml 
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Public  Interest  and  Purposes  of  the  Act 
Determination 

As  is  frequently  tha  case  whan 
Congress  grants  a  regulatory  agsDcy 
authority  to  act  consistent  with  "the 
public  interest  and  the  purposes  of  its 
enabling  statute,  little  statutory 
elaboration  is  given  to  the  full  scope  of 
the  phrase.  As  commonly  understood, 
however,  an  agency,  such  as  the 
Commission,  is  to  apply  this  standard 
against  the  template  of  its  regulatory 
scheme.  In  this  regard,  the  Conference 
Report  states  that  ther'public  interest" 
under  section  4(c)  includes  "the 
national  public  interests  noted  in  the 
(Act),  the  prevention  of  fraud  and  the 
preservation  of  the  Rnancial  integrity  of 
markets,  as  well  as  the  promotion  of 
responsible  economic  or  financial 
innovation  and  fair  competition."  RR. 
Rep.  No.  978, 102d  Cong.,  2d  Sess.  78. 
The  Conference  Report  goes  or  to  state 
that  "(t)he  Conferees  intend  for  this 
reference  to  the  'purposes  of  the  Act'  to 
underscore  their  expectation  that  the 
Commission  will  assess  the  impact  of  a 
proposed  exemption  on  the 
maintenance  of  the  integrity  and 
soundness  of  markets  and  market 
participants."  HJl.  Rep.  No.  978, 102d 
Cong.,  2d  Sess.  78. 

Hybrid  instruments,  in  various  forms, 
have  been  offered  to  the  public  under 
the  Commission's  Statutory 
Interpretation  Concerning  Certain 
Hybrid  Instruments  and  part  34  of  the 
Commission's  regulations.  The 
Commission's  intent  at  the  time  was  to 
provide  regulatory  certainty  to  hybrid 
instruments  which  are  predominantly  a 
debt,  preferred  equity  or  depository 
instrument  but  whiot  also  incorporate 
futures  or  commodity  options  in 
innovative  formats." 

Hybrid  instruments  have  widespread 
economic  utility,  ofTericg  a  novel  means 
of  combining  capital  raising  and  risk 


if  it  %*era  conneclil  to  thaif  axanpted  bytvid 
activity.  In  this  regard,  the  Commission  wishet  to 
make  clear  thai  the  exemption  does  rtot  appiy  to 
any  floancial ,  racoTrfkaepag.  rapofting  or  other 
requirements  impoaad  on  any  person  in  connection 
with  tlMit  activitiea  that  r«aiaiD  subject  to 
regulation  under  the  Act  Tbua,  for  example,  futures 
comiBiasion  merchants  must  continue  to  accotmt 
for  any  liabilities  arising  out  of  any  hybrid 
instruments  ia  naoating  the  net  capital  requireraants 
of  Commissloa  Rule  1.17  (ust  as  thmf  do  in  LSe  case 
of  other  ftaanciai  instruments  ool  regulated  urtder 
the  Ad  Similarly,  the  risk  assessment, 
rscordkaepiBg  and  reporting  raqnirements  imposed 
on  fcitures  commlssioo  merchants  by  new  section 
4f(c)  of  the  Act  apply  to  the  hybrid  activities  of  their 
affiliated  persona.  As  part  of  its  ongoing  rwiew  of 
its  regulations,  the  Commission  is  considering 
revisiona  lo  Onmmtasioa  Rula  l.ia.  Suggestions  by 
soBM  ooataieatars  thai  Rule  1.19  should  ikX  b« 
applicable  to  sumpted  hyl>rld  institiicanit  will  ba 
considered  as  part  of  this  review. 

*M  PB  1128  Oanuary  11. 19a9)and  54  PR  1139 
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shifting  instruments  in  a  single 
investment  vehicle.  Hybrid  instruments 
can  offer  issuers  means  to  raise  capital 
through  instruments  that  better  fit  the 
specific  risk  profile  of  the  issuer.  For 
example,  die  linking  of  debt  repayment 
in  a  hybrid  instrument  issued  by  an  oil 
company  to  the  price  of  oil  can  allow 
the  issuer  to  oSot  the  possibility  of  a 
greater  return  in  those  instances  whan 
the  issuer  is  better  able  to  do  so.  This 
can  allow  issuers  to  obtain  a  lower  cost 
of  funds  due  to  the  willingness  of  the 
purchasers  to  pay  a  premium  for  the 
instruments.  Purdiasers  of  hybrid 
instruments  may  be  willing  to  pay  this 
premium  to  obtain  instruments  that  fit 
specific  risk  management  needs. 
Accordingly,  the  Qjmmission  is  of  the 
opinion  that  these  innovative  products 
offer  economic  utility  and  serve  a  bona 
fide  capital  raising  function.  In 
conclusion,  the  Commission  believes 
that  in  consideration  of  the  economic 
utility  gained  ht>m  these  instruments,  in 
combination  with  the  protections 
afforded  imder  the  laws  and  regulations 
of  other  regulators,  the  exemption 
satisfies  the  statutory  requirement  that  it 
be  consistent  with  the  public  interest 
and  the  purposes  of  the  Act. 

Material  Adverse  Effect  on  Regulatory  or 
Self-Regulatory  Responsibilities 

In  making  this  determination, 
Congress  indicated  that  the  CommissicKi 
is  to  consider  such  regulatory  cooeams 
as  "market  surreillanoe,  finuidal 
integrity  of  participants,  protection  of 
customers  and  trade  ptvctice 
enforcement."* 

In  adopting  these  final  rales,  the 
Commission  has  been  careful  to  ensure 
that  any  instruments  exempted 
hereunder  from  CFTC  regmaticn  will  be 
covered  by  alternative  regulatory 
regimes.*°  Hybrid  instruments  would  be 
subject  to  the  same  general  regulations, 
including  applicable  anti-fraud  taws,  as 
apply  to  the  comparable  non-hybrid 
interests  and  no  further  limitation  on 
who  may  purchase,  sell,  oHer  or  enter 
into  hyturid  instruments  was  therefore 
deemed  necessary. 

Moreover,  the  record  before  the 
Commission  provides  no  basis  to 
support  a  conclusion  that  the  purposes 
of  or  regulating  efforts  under  the  Act 
have  been  adversely  affected  by  the 
markets  in  hybrids  or  will  be  so  affected 
by  the  issuance  of  these  rules.  In 
particular,  the  Commission  is  tmaware 
that  the  issuance  of  these  instruments 


has  been  a  source  of  fraud  or  abuse  or 
in  any  way  had  a  material  adverse  effect 
on  the  ability  of  the  CommissicHi  or  any 
contract  market  to  discharge  its 
regulatory  or  self-regulatory  duties 
under  the  Act. 

In  addition,  the  structure  aikd  size  of 
theee  offerings  has  been  such  that,  to 
date,  they  do  Dot  represent  a  relevant 
pricing  mechanism  for  the  general  price 
discovery  process  of  the  imderiying 
commodity.  Nevertheless,  the 
Commission  has  determined  in  the  final 
rule  to  preclude  the  ability  of  hybrid 
instruments  to  settle  by  means  of  a 
deUvery  instrument,  such  as  an 
exchange-approved  warehouse  receipt 
or  shipping  certificate,  that  is  specified 
in  the  rules  of  a  designated  coDtract 
market.  This  pravitioD  would  prevoit 
only  settlement  in  delivery  instruments 
specifically  defined  as  such  in  exchange 
rules.  It  would  not  prevent  settlement  in 
the  farm  of  a  commodity  that  is  of 
deliverable  grade  or  quality  under 
exchange  ndes.  The  Commission 
beEeves  that  this  requirement  will  not 
interfere  wiAh  the  ability  of  issuers  to 
provide  physical  delivery  alternatives  to 
cash  settlement  but  provides  some 
protection  against  interference  with 
deUverobfe  supplies  for  settlentent  of 
designated  futures  or  options 
contracts.'*  Thus,  the  Commission  is 
amending  the  proposed  rules  to  add 
S  34.3(a)(3)(iii)  that  will  prohibit  hybrid 
instruments  from  providing  for 
settlement  in  the  form  of  a  delivery 
Instrument  such  as  an  exdiange- 
approved  warehouse  receipt  or  shipping 
certificate. 

Finally,  the  Cbmmission  notes  that 
under  section  4(d)  of  the  Act  "the 
granting  of  ui  exemptioQ  under  this 
section  does  not  affect  the  authority  of 
the  Commission  under  any  provision  of 
this  Act  to  conduct  investigations  in 
order  to  determine  compliance  with  the 
requirements  or  conditions  of  such 
exemption  or  to  take  enforcement  action 
for  any  violation  of  any  provision  of  this 
Act  m  any  rule,  regulation  or  order 
thereunder  caused  by  the  failure  to 
comply  with  or  sati^  such  conditions 
or  requirements." 


ORR.  Rep.  No.  978.  lOZd  Cong..  2d  Soaa.  70 
(1992). 

'°If  a  hytirid  instnmieni  which  is  otherwise 
sut>iect  to  the  Act  fails  to  meet  the  condiltaBa  ef  Ihia 
toumpboo,  the  Act  and  CoanBlsakm  rsgoiatiana 
woukl  continas  lo  apply . 


*  ^  An  hnpoftant  regulatory  ctmcim  of  the 
Commission  is  to  reduce  the  likelihood  of  pricing 
anomalies  on  designated  contract  markets.  Such 
protection  against  interfervnce  with  thfMa 
deliverable  supplies  topresented  by  dallvwry 
instruments  facihtates  thia  fmctioa.  The 
Commisaion  also  (pecifkaHy  wishas  lo  make  dear 
that  thos«  provisions  of  sections  6(c)  and  9(aM2)  of 
the  Act  concerning  manipulation  or  attempted 
manipulation  of  (he  market  price  of  arty  commodity 
in  iotarstate  comaMrce  or  for  future  deMvery  on  or 
subject  to  the  rules  of  arty  cootract  market,  wtmU 
continue  to  apply  to  per  seas  oagagiiig  ia  hjrbrki 
transactions. 
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Ptusuant  to  its  authority  in  new 
section  4(d)  of  the  Act,  the  Commission 
intends  routinely  to  consult  with  other 
regulators  who  have  information 
concerning  hybrid  instruments,  e.g.,  the 
SEC  and  bank  regulators,  to  seek  to 
assure  they  include  in  their  routine 
examination  program  these  transactions. 
Under  section  4(d)  the  Commission 
would  exercise  its  authority  to 
investigate,  as  appropriate. 

Anticompetitive  Considerations 

Section  15  of  the  Act  provides,  in 
relevant  part,  that  the  Commission  must 
consider  the  public  interest  to  be 
protected  by  the  antitrust  laws  and 
endeavor  to  take  the  least 
anticompetitive  means  of  achieving  the 
objectives,  policies  and  purposes  of  the 
Act  in  adopting  any  rule,  regulation  or 
exemption  under  section  4(c). '^  Thus,  a 
formal  analysis  under  the  antitrust  laws 
is  not,  by  itself,  dispositive  of  the  issues 
raised  by  a  rule.*'  As  a  result,  the 
Commission  is  not  compelled  by  section 
15  to  take  the  least  anticompetitive 
course  of  action.  Rather,  where 
alternatives  with  varying  degrees  of 
regulatory  benefit  exist,  the  Commission 
may  adopt  the  approach  that  appears  to 
be  most  likely  to  achieve  the  objectives, 
poUcies  and  purposes  of  the  Act,  even 
if  that  approach  is  not  the  least 
anticompetitive.** 

Accordingly,  section  15  requires  the 
Commission  to  balance  the  likely 
anticompetitive  impact  of  adopting  a 
rule  against  the  objective,  policy  or 
purpose  of  the  Act  which  the  rule  may 
further.  And,  although  the  Commission 
must  consider  the  public  interest  in 
maintaining  or  promoting  competition, 
it  need  not  weigh  this  interest  equally 
against  an  objective,  policy  or  purpose 
of  the  Act  being  served  by  a  rule  in 
reaching  its  final  determination 
concerning  the  adoption  of  the  rule. 

The  Commission  s  consideration  of 
the  proposed  rule,  and  its  evaluation  of 
the  comments  received  in  this  regard. 


''Specifically  section  IS.  as  amended  by  section 
502(b)  of  the  1992  Act.  provides: 

The  Commission  shall  take  into  consideration  the 
public  interest  to  be  protected  by  the  antitrust  laws 
and  endeavor  to  take  the  least  anticompetitive 
means  of  achieving  the  objectives  of  this  Act,  as 
well  as  the  policies  and  purposes  of  this  Act,  in 
issuing  any  order  or  adopting  any  Commission  rule 
or  regulation  (including  any  exemption  under 
sections  4(c)  or  4c(b)).  or  in  requiring  or  approving 
any  bylaw,  rule,  or  regulation  of  a  contract  market 
or  registered  futures  association  established 
pursuant  to  section  17  of  this  Act 

"  See  Gordon  v.  New  York  Stock  Exchange,  422 
U.S.  659. 690-691  (1«7S):  Silvery.  New  York  Stock 
Exchange,  373  U.S.  341  (1963). 

**  See,  e.g.,  British  American  Commodity  Options 
Corp.  V.  Bo^iey.  CCH  Comm.  Put.  L  Rep.  1 20.243 
at  21,334  (S.D.N.Y.  1976),  aff'd  in  pari  and  rev'd  in 
pan.  532  F.2d  462  (2d  Or.  1977),  cerf.  denied,  96 
set. 427  (1977). 


for  the  following  reasons,  has  led  it  to 
conclude  that  any  possible 
anticompetitive  effects  are  clearly 
outweighed  by  the  rule's  furtherance  of 
the  policies,  purposes  and  objectives  of 
the  Act.  In  terms  of  fair  competition,  the 
(Commission  believes  that  the  exemption 
of  hybrid  instruments  from  Commission 
regulation  does  not  place  regulated 
exchange-traded  instruments  at  a 
competitive  disadvantage  to  the 
commodity  components  of  hybrid 
instruments.  First,  hybrid  instruments, 
assessed  as  a  whole,  are  not  economic 
substitutes  for  exchange  traded  futures 
or  options  contracts.  Exchange  traded 
futures  and  option  contracts  serve 
mainly  as  risk  shifting  and  price 
discovery  vehicles.  Although  the 
commodity-component  of  a  hybrid 
instrument  can  also  function  in  this 
way,  hybrid  instruments  more  generally 
serve  as  capital  raising  devices.*' 

Secondly,  although  certain  hybrid 
instruments  would  be  exempt  from 
Commission  regulation,  they  will 
remain  subject  to  the  rules  and 
regulations  governing  the  issuance  and 
trading  of  comparable  instruments  that- 
do  not  have  a  commodity-dependent 
component.  Thus,  by  enacting  the 
exemption,  new  and  innovative 
products  that  are  predominantly  not 
futures  or  options  contracts  can  be 
developed  under  regulations  common  to 
other  similar  pnxlucts  in  their  class, 
without  unnecessary,  duplicative 
regulation,  thereby  fostering  healthy 
competition  in  those  markets. 

In  conclusion,  the  part  34  rules  as  set 
forth  below  and  adopted  herein  are 
supported  by  appropriate 
determinations  made  in  accordance 
with  the  standards  set  forth  in  section 
4c  of  the  Act  for  the  granting  of 
exemptions. 

m.  Substantive  Revisions 

Based  upon  its  consideration  of  the 
comments  received,  and  its  own 
analysis,  the  Oimmission,  as  discussed 
in  greater  detail  below,  is  adopting  the 
amendments  to  part  34,  as  proposed, 
with  the  following  modifications. 

A.  Section  34.2  Definitions 

1.  Section  34.2(a) — Hybrid  Instrument 

As  proposed,  under  the  definition  of 
"hybrid  instrument,"  the  predominance 
test  would  be  reapplied  at  the  time  of 
severance,  for  those  instruments  that 
could  be  severed,  to  determine  the 


exempt  status  of  the  individual 
components.  Several  commenters 
suggested,  however,  that  reapplying  the 
proposed  test  at  the  time.of  severance 
would  cast  uncertainty  on  the  legality  of 
the  severance  of  the  instrument,  thereby 
making  such  instruments  unmarketable. 
Additionally,  determining  the  exempt 
status  at  the  time  of  severance,  they 
argued,  would  shift  to  the  investor  the 
burden  of  applying  the  test. 

These  commenters  suggested  that  to 
ameliorate  this  problem,  the  test  l>a 
applied  at  the  time  of  the  instrument's 
issuance  to  all  of  the  instruments  that 
would  result  from  its  severance,  Thus, 
at  issuance,  the  issuer  of  an  instrument 
that  contained  potentially  severable 
components  would  first  test  the 
instrument  as  a  whole  to  determine 
whether  it  was  predominantly  a 
security,  and  secondly,  the  potential 
individual  instruments  resulting  from 
its  severance.  A  hybrid  instrument 
would  be  exempt  from  Commission 
regulation  only  where  the  instrument  as 
a  whole  and  each  of  the  resulting 
potential  severable  hybrid  instruments 
were  deemed  to  be  predominantly  a 
security  or  depository  interest.*" 

The  Commission  agrees  with  this 
suggested  treatment  of  instruments  with 
severable  components  and  is  deleting 
the  phrase  "and  is  determined  at  the 
time  of  issuance  or  severance"  from  the 
definition  of  hybrid  instrument.  The 
determination  as  to  whether  a  hybrid 
instrument  that  provides  for  severability 
is  predominantly  an  equity  or  debt 
security  or  depository  interest, 
therefore,  is  to  be  determined  at  the  time 
of  issuance.*' 

2.  Section  34.2(f) — Option  premium 

The  definition  of  "option  premium," 
proposed  as  §  34.2(d),  stated  that  the 
value  of  the  premium  must  be 
calculated  using  the  same  method  as 
that  used  to  determine  the  issue  price  of 
the  instrument.  Several  commenters 


*'  In  this  regard,  it  should  be  noted  that  the 
purchaser  of  a  hybrid  securities  instrument,  in 
addition  to  obtaining  an  exposure  lo  commodity 
prices,  also  obtains  an  exposure  to  the  risk-return 
proflle  associated  with  the  security  of  the  firm  that 
Is  bundled  in  the  hybrid  instnimenL 


**  For  example,  if  after  a  year,  a  hybrid  liutrument 
could  be  split  into  two  hybrid  instruments — i.e. 
each  containing  a  commodity-independent  and 
commodity -dependent  component — the 
predominance  lest  would  be  applied  at  the  tltM  of 
issuance  to  the  instrument  as  a  whole  and  to  each 
of  the  two  potentially  severable  hybrid  instruments. 
If  the  instrument  as  a  whole  and  each  of  the 
potentially  severable  components  met  the  criteria  of 
the  rule,  the  instrument  would  be  exempted  from 
CFTC  regulation. 

"A  comment  by  the  Department  of  the  Treasury 
asked  the  Commission  to  clarify  in  the  rule  the 
timing  of  the  application  of  the  phedominance  lest. 
In  addition,  they  contended  that  the  statement  in 
proposed  $  3A.2{»]  that  a  hybrid  instrument  is 
"determined  at  the  time  of  issuance  or  severance" 
appean  to  refer  to  the  determination  as  lo  whether 
an  instrument  is  a  hybrid  instrument,  not  to 
whether  or  not  the  hyt>rid  instrument  meets  the 
predominance  lest.  The  above  changes  address 
these  points. 
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noted  that  an  option  pricing  model  may 
not  be  used  to  determine  the  value  of  a 
commodity-dependent  component, 
depending  upon  the  component's 
nature.  For  example,  it  would  be 
unnecessary  to  price  the  individual 
options  that  make  up  a  synthetic  futures 
position  to  determine  its  value.  Instead, 
one  could  rely  on  the  value  of  futures 
prices  or  some  other  pricing  model 
which  does  not  explicitly  produce  the 
value  of  the  options. 

The  Commission  is  clarifying  the 
definition  of  option  premium,  now  in 
§  34.2(f),  to  make  explicit  that  users  may 
rely  on  commercially  reasonable 
valuation  methods  to  price  options 
when  the  option  prices  have  not  been 
calculated  directly  in  pricing  the 
instrument.  Commercially  reasonable 
valuation  methods  would  be  those  that 
conftmn  to  generally  accepted  economic 
principles  and  are  appropriate  to  tue 
nature  of  the  instrument  being  priced. 
An  appropriate  model  to  price  the 
individual  options  of  a  commodity- 
dependent  component  should  result  in 
a  vahie  that  reflects  the  value  of  the 
commodit3Mlependent  component  used 
to  price  the  hybrid  instrument.'" 
Similarly,  in  cases  of  an  index,  a  spread 
or  a  basket  of  commodities,  where  an 
option  premium  is  not  directly 
calculated,  issues  could  rely  an  an 
appropriate  option  pricing  model  to 
price  the  options  for  purposes  of 
applying  the  test.  See,  57  FR  53622,  n. 
13. 

B.  Section  34.3  Hybrid  Instrument 
Exemption 

1.  Section  34.3(a)(1)— Eligible  Security 
and  Deposit  Interests 

In  proposed  §  34.3(a)(1),  the 
Commission  specified  a  list  of  various 
debt,  preferred  eqiu'ty  or  depository 
interests  that  were  eligible  for 
exemption  under  the  criteria  of  part  34. 
Most  comments  received  by  the 
Commission,  including  those  of  the 
SEC,  expressed  a  view  that  the  list  of 
securities  in  this  section  unnecessarily 
restricts  the  type  of  hybrid  instruments 
that  could  quaUfy  for  an  exemption. 
Moreover,  the  rules,  by  enumeration, 
may  unnecessarily  prevent  new 
securities,  not  yet  in  existence,  from 
obtaining  exemption  without  further 


'"The  ptuaae  "valus  at  tb«  coomodity- 
dependeot  componant"  uted  in  thi«  tanta 
the  ecocomtc  valua  of  tha  coounodity-depaniteot 
coaipooaDt.  wbare,  for  axampia,  Ln  the  casa  of  • 
futures-lilia  componeat,  tlM  long  optioD  premium  is 
netled  agaio&t  tb«  short  o|>tioo  premium,  as 
oppoaod  to  the  sum  of  (ha  abcolute  valuas  of  tba 
long  and  short  option  pnmia.  Tliis  diSen  frooi  (he 
definitioo  in  S  34  J^e)  of  the  final  ruia  which  ia 
Intendad  to  moa«ura  tha  commodity  price  axpoaara 
of  tha  commodity-dependent  component. 


positive  action  by  the  Commission. 
Most  commenters  viewed  as  irrelevant 
the  type  of  security  or  depository 
interest  included  in  a  hybrid 
instrument.  In  their  view,  it  is  important 
only  that  the  security  or  depository 
interest  be  the  dominant  component  and 
that  the  instrument  be  subject  to  another 
regulatory  regime. 

The  Commission  finds  that  these 
comments  have  merit.  As  a 
consequence,  the  Commission  is 
amending  its  proposal  to  recognize  as  a 
hybrid,  any  instrument  which  combines 
a  debt  or  equity  security  within  the 
meaning  of  section  2(1}  of  the  Securities 
Act  of  1933  with  futures  or  option-like 
features. 

Similarly,  a  commenter  expressed  the 
view  that,  the  method  of  offering  the 
instrument  is  not  germane  to  its 
predominant  character  or  nature. 
Rather,  it  is  only  important  that  a  hybrid 
instrument  which  is  predominantly  a 
security  or  depository  instrument  be 
issued  in  accordance  with  applicable 
securities  and/or  banking  laws  and 
regulations.  The  Commission  conciirs 
with  this  view.  Thus,  decisions 
regarding  the  issuance  of  hybrids  that 
are  predominately  depository 
instruments  are  properly  determined  by 
the  applicable  banking  regulator. 
Accordingly,  the  Commission  is 
deleting  from  the  final  rule  the  proposed 
restriction  that  a  depository  instrument 
be  sold  through  a  broker  registered  in 
accordance  with  section  15  of  the 
Securities  Exchange  Act  of  1934. 

2.  Section  34.3(aK2>— The 
Predominance  Test 

One  comment  letter  argued  that  the 
proposed  test  is  flawed  because,  when 
applied  to  a  hybrid  with  an  embedded 
futures  contract,  "adding  the  put  and 
call  premiums  •  •  •  (measures)  •  •  • 
the  volatility  of  the  underlying 
commodity,  just  as  if  one  were  writing 
a  commodity  straddle."  Rather  than  this 
evidencing  a  flaw,  the  Commission 
believes  that,  because  price  volatility  is 
the  fundamental  source  of  risk  in  the 
commodity,  it  is  desirable  that  the 
measure  of  the  commodity  price 
exposure  be  related  to  the  volatihty  of 
the  underlying  commodity. 

The  commenter  further  argued  that  in 
designing  a  test,  "volatility  cannot  be 
confused  with  'commodityness' "  and 
that  "the  return  of  prindpal  loaned 
cannot  be  treated  as  part  of  the  return 
on  an  investment."  The  Commission  is 
unpersuaded  by  both  of  these  assertions. 
First,  as  stated  above,  price  volatility  is 
the  fundamental  source  of  risk  in  the 
commodity,  and  any  measure  of 
commodity  price  exposure  that  is  not 
sensitive  to  this  fact  can  result  in  an 


inequitable  treatment  of  potential 
instruments.  Second,  the  existence  of 
coimterparty  risk  and  the  fact  that  there 
is  an  opportunity  cost  of  funds  loaned 
far  a  period  of  time  require  that  the 
principal  be  part  of  the  determination  of 
the  commodity-independent  value.** 

The  Commission  has  determined, 
nevertheless,  that  the  rule  could  be 
further  clarified.  Accordingly,  the 
Conunission  is  adding  definitions  for 
commodity-independent  value  and 
commodity-dependent  value  to  $  34.2  of 
the  final  rules  and  is  making  the 
changes  noted  below  to  §  34.3(a)(2). 
Section  34.2(c),  added  to  the  final  rules, 
defines  "commodity-independent 
value"  to  mean  the  present  value  of  the 
payments  attributable  to  the 
commodity-independent  component  of 
a  hybrid  instrument,  the  payments  of 
which  do  not  result  frtim  indexing  to,  or 
calculation  by  reference  to,  the  price  of 
a  commodity.***  New  §  34.2(e)  defines 
"commodity-dependent  value"  to  mean, 
for  purposes  of  application  of  Rule 
34.3(a)(2).  the  value  of  a  commodity 
dependent-component,  whidi  when 
decomposed  into  an  option  payout  or 
payouts,  is  measured  by  the  absolute  net 
value  of  the  put  option  premia  with 
strike  prices  less  than  or  equal  to  the 
reference  price,  as  defined  in  §  34.2(g). 
plus  the  absolute  net  value  of  the  calf 
option  premia  with  strike  prices  greater 
than  or  equal  to  the  reference  price. 


"The  proposed  (est  compares  (wo  valuas,  (he 
value  of  (he  conHnodity-inoependent  compomtat  to 
tha  value  of  the  rowmndity-depBDdeot  component 
That*  vahtea  af*.  bjr  Bacataity,  iBeasuied 
difTerently,  luing  those  measures  which  are 
appropriate  to  ascertain  the  value  of  the  particular 
component  dependiiig  upon  its  natrn*. 
Acconiingly,  the  SKpoaara  of  the  conwnodMy- 
depandent  componeni  of  (be  instramant  is  rofiectei) 
by  the  value  of  individual  option  positions,  and  the 
value  of  (he  commodi(y-independen(  component  is 
measured  by  its  present  value,  a  common  means  of 
valuation.  Morsoiver.  the  propoaed  test  achtevea 
regulatory  consisteDcy  beciuM.  imdar  tha  last, 
instrumeni*  that  produce  an  identical  payout  wooM 
qualify  for  exemption  whether  from  a  portfolio  of 
hybrid  instruments  with  simple  commodity- 
dependent  components  at  from  a  single  instiument 
cootainiiig  compleoi  commodity-dependent 
components.  In  the  simplest  case  the  commodity- 
dapandeBt  compoDent  would  be  a  singia  optioD 
coiataiDad  with  an  ecjaity  or  debt  security  or 
depository  iutaiasL  The  predoasinanca  iMt,  as 
propoaad,  wooid  than  compare  dia  valna  of  Ihsl 
option  to  the  vahm  of  the  commodity-lDdependeiit 
component  In  order  to  treat  a  comphn  hytrid 
instrument  in  the  same  way  as  a  portfotio  of  socb 
simple  hybrids  thai  rapiicatea  tha  payout  of  tha 
complex  imliiiiaeiil.  dke  relevant  measure  of  tha 
commodtty-indefiendaol  componeni  of  the  coinplax 
instrument  must  be  the  value  of  the  exynvcKxUty- 
Indepandeni  compoMnL  Such  value  la  baal 
refleoled  by  (ha  proaont  value  of  all  paymanta  or 
considerations  made  by  the  issuer  to  Iba  holdw 
over  Iha  htetime  of  the  instrvment 

"The  lena  "commodity-dependent  valua,'*  a* 
defined  in  §  34.2(a).  means  the  sane  aa  Iha  tarai 
"commodily-prica  expof  ure"  which  was  used  In 
the  proposed  rule. 
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calculated  as  of  the  time  of  issuance  of 
the  hyMd  instrument. 

The  remaining  definitions  are 
renumbered  as  a  resuh  of  these 
additions.  Finally,  the  predominance 
test  of  §  34.3(a)(2)  is  revised  to  conform 
to  these  revised  definitions.  R  now 
states  that  for  a  hybrid  instrument  to  be 
exempt,  the  svia  of  the  commodity- 
dependent  values  of  the  commodity- 
dependent  components  must  be  less 
than  the  commodity-independent  value 
of  the  commodity-independent 
component.** 

3.  Section  34.3(a)(3) — ^Maximum  Loss 
Provisions  of  the  Rules 

Proposed  §  34.3(a)(3)  would  have 
restricted  the  maximum  loss  to  which  a 
hybrid  instrument  holder  could  be 
subject.  As  proposed,  the  loss  on  any 
indexed  coupon  or  interest  payment 
could  have  been  no  greater  than  the 
commodity-independent  coupon  or 
interest  payment  and  the  loss  on  the 
indexed  face  value  could  not  have 
exceeded  the  face  value  of  the 
instrument  Several  commenters 
indicated  that  this  criterion  could 
unnecessarily  restrict  en  issuer's  ability 
to  allocate  indexed  returns  between 
principal  and  interest  in  the  design  of 
the  hybrid  instrument. 

The  purpose  of  the  maximum  loss 
provision  was  not  to  place  constraints 
on  the  structure  of  instruments  that 
otherwise  satisfy  the  criteria  of  part  34. 
Such  restrklions  on  the  overall 
structure  are  handled  through  the 
comparison  of  the  commodity- 
dependent  and  commodity-independent 
components.  Nevertheless,  as  stated  in 
the  Notice  of  Proposed  Rulemaking,  it  is 
the  Commission's  view  that  instruments 
which  allow  commodity-dependent 
losses  to  accrue  in  excess  of  the  face 
value  of  the  instruments  are  more 
characteristic  of  a  commodity  interest 
than  a  debt,  depository  or  equity 
interest.  Accordingly,  to  restrict 
commodity-dependant  losses  while 
avoiding  unnecessarily  restricting  the 
structure  of  hybrids  deemed  to  be 
predominantly  security  or  depository 
instruments,  the  Commission  is  revising 
§  34.3(aK3j.  As  nvisad.  §34.3t«)(3) 


"  A(  ■  poial  afcUrifinatioa.  the  Commisskn 
notes  thai «  hybrid  iostrumeiH  may  oontain 
multiple  commodity  components — ■e^^  a> 
instnimem  that  contains  both  indexed  coupons  and 
principal.  For  such  instruments,  a  value  for  each  of 
the coBimodityHlepaodaal  components  wtxtld  b« 
calculated  and  summad  to  obtain  an  overall  valua 
of  the  co[nnicKiity.<tependanl  portion  of  the 
inttrumeal.  This  maasuce  would  than  be  used  in 
the  application  of  $  34.3(bK2).  llieCommicskjn 
further  notes  ttMl  a  conuaedity-dap»<iMl 
companert  Is  nat  ■arwaarili  lii^lad  *o  iadadqgoa 
a  single  coamodlty.  but  iMy  ba  MfaMMcad  to  «■ 
index  a  spread  or  a  baskat  of  commodities. 


provides  that  an  issuer  must  receive  full 
payment  of  the  hybrid  instrument's 
purchase  price,  and  a  purchaser  or 
holder  of  a  hybrid  instrument  may  not 
be  required  to  make  additional  out-of- 
pocket  payments  to  the  issuer  during 
the  life  of  the  instrument  or  at 
maturity." 

4.  Section  34.3(b) — Appropriate  Persons 

Under  section  4(c)(2)(b)(i)  of  the  Act, 
only  transactions  that  are  entered  into 
between  "appropriate  persons"  may  be 
exempted  from  the  requirements  tA 
section  4(a)  of  the  Act.  Proposed 
§  34.3(b)  would  have  exempted 
instruments  from  regulation  under  the 
Act  if,  among  other  things,  "ihe 
instrument  is  entered  into  solely 
between  persons  set  forth  in  section 
4(c)(3)(A)-(J)  of  the  Act  or  otherwise 
permitted  to  enter  into  or  purchase 
those  instruments  enumerated  in 
paragraph  (a)(1)  of  this  section." 

Many  commenters  requested  the 
Commission  to  clarify  tliat  the 
exemption  would  be  available  to  any 
participant  who  reasonably  believes 
when  entering  into  a  hybrid  instrument 
that  the  participant's  counterparty 
qualifies  as  an  "appropriate  person."  As 
revised,  the  final  rule  provides  that,  for 
purposes  of  this  exemption,  any  person 
permitted  by  applicable  securities  or 
banking  requirements  to  purchase  or 
enter  into  the  security  or  depository 
interest  of  the  hybrid  instrument  would 
be  an  "appropriate  person." 
Accordingly,  to  qualify  for  this 
exemption,  the  issuer  or  depository 
institution  must  have  a  reasonable  basis 
to  believe  thart  its  counterpiarty  was 
permitted  to  purchase  the  instrument  or 
to  enter  into  the  transaction  under 
applicable  federal  or  state  seoirities  or 
banking  laws  and  regulations.^^ 

'  rv.  Other  Comments 

1.  Instruments  Beyond  the  Purview  of 
the  CEA  and  Commission  R^ulation 

The  Notice  of  Proposed  Rulemaking 
noted  that  floating  interest  rate  lending 
and  depository  instruments  are  not 
generally  subject  to  the  Atl.  See,  57  PR 
53619  n.  8.  Several  commmters 
questioned  whether  this  statement 
covers,  in  addition  to  depository  or 
lending  instruments,  floating  rate 
instruments  that  are  securities.  The 


Commission  is  clarifying  that  it  did  not 
intend  to  exclude  floating  interest  rate 
securities  from  this  Hst. 

The  Commission  further  stated  that, 
regardless  of  the  character  of  the 
formula  or  calculation  used  to 
determine  the  faiterest  payment,  floating 
rate  instruments,  the  principal  of  wfaidi 
are  returned  upon  maturity  or 
redemption,  are  beyond  the  purview  of 
the  Afl.  The  interest  payment,  however, 
in  any  period,  must  be  determined 
solely  by  reference  to  interest  rates  (or 
indices  thereof),  or  relationships 
between  a  constant  and  one  or  more 
interest  rates  (or  indices  thereof).  See, 
57FR53619n.  8. 

Several  commenters  asked  whether 
this  statement  applies  to  instruments  in 
which  the  principal  is  indexed  to 
interest  rates  or  indices  thereof,  and 
whether  the  term  "formula"  used  in  the 
statement  includes  multiples  of  interest 
rates,  rate  indices  end  spreads.  In  the 
view  of  the  Commission,  instruments  in 
which  the  periodic  payment  is 
determined  solely  by  reference  to 
interest  rates  or  indices,  including 
muhiples  thereof,  are  beyond  the 
purview  of  the  Act.  However,  the 
Commission  reiterates  that  instruments 
which  are  indexed  to  an  interest  rate  in 
combination  with  indexation  to  a 
commodity,  may  £b11  under  the  purview 
of  the  Act.  Of  course,  such  an 
instrument  nevertheless  may  be  exempt 
from  CFTC  regulation  under  the  terms 
of  these  par!  34  rules.^* 

2.  Reliance  on  Representations  by 
Underwriters  or  Other  Advise^ 

Several  commenters  noted  that  issuers 
typically  rely  on  underwriters,  selling 
agents  or  others  to  structure  an  offering 
in  a  manner  which  accomplisbes  the 
issuer's  objectives  and  complies  with 
applicable  law.  These  commenters 
requested  that  the  Commission  clarify 
that  an  issuer  should  not  be  required  to 
undertake  its  own  analysis  to  assure 
compliance,  but  rather,  that  the  issuer 
should  be  able  to  rely  on  the 
representation  of  the  luiderwriter  or 
other  advisor  as  to  compliance  with 
these  rules.  In  this  regard,  the 


"The  Commission  intends  that  4ie  isstrar  mtist 
receive  Mi  payment  at  the  Instrumenr's  puichasa 
price,  excluding  commissioas  and  other  salliaf 
costs.  However,  this  restriction  is  not  intended  to 
prevent  the  purchaser  or  bolder  from  acquiring  the 
inatrument  on  margin  in  accordance  wtth 
applicabie  federsi  securttiee  moi^B  raqoirBments. 

"TVr  strf—t  rhingii  nltjiala  i  wiiaiiai'ii 
concents  wiiMtiMr  auch  a  byfand  it  «■  •Mflitds 
security  ia  secoadary  markai  tiansactiona. 


>*  The  Commission  also  noted  in  footnota  S  thai 
instruments  which  simply  involve  spot  translattoos 
firom  one  currency  itile  another  would  not  be 
deemed  to  be  coaMBodity-depeDdaBt.  Raianoca 
made  to  sevecal  iBtarpaMative  lettar*— i*  „  OTC 
Advisory  No.  39-88.  )uaa  23.  19S8  (lolerpratativa 
Letter  No.  88-10.  June  20,  1988.  2  Comm.  Ful.  L. 
Rep.  [CCM)  1 24,262)  tnotes indexed  to  dotiarTrea 
exchange  tatai  CfTC  A^Kiaory  Na  45-88.  My  tS. 
1988  (IntarpretativB  Lener  No  88-11,  July  13,  1988. 
2  Comm.  F«L  1.  Rep.  (QCH)  1 24.284)  (notes 
Indexed  to  dollar/Yen  axchaoge  rate),  and  CTTC 
Advisory  No.  48-88,  ^ily  26, 1988  (Interpretativw 
Letter  Na  88-12.  ]u)y  22,  ISBt,  2  CaHB.  PuL  L. 
Rep.  <Oai)  1 24.2as)  taotai  tedaKad  «d  <dototf 
fbreigB  ciKraocy  wxrhar^  aata)    w  iaadvartmL 
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Commission  is  of  the  opinion  that 
although  issuers  may  not  necessarily 
themselves  be  required  to  perform  all  of 
the  required  calculations  and  analysis 
regarding  whether  an  issue  qualifies  for 
exemption,  and  may  rely  on 
underwriters  or  other  advisors  for  this 
analysis,  they  nevertheless  must  have  a 
reasonable  basis  to  believe  that  the 
instrument  complies  with  these  rules. 

V.  Other  Matters 

A.  Paperwork  Reduction  Burden 

The  Paperwork  Reduction  Act  of  1980 
("PRA").  44  U.S.C  3501,  et  seq.. 
imposes  certain  requirements  on 
Federal  agencies  (including  the 
Commission)  in  connection  with  their 
conducting  or  sponsoring  any  collection 
of  information  as  deRned  by  the 
Paperwork  Reduction  Act.  As  the 
Commission  noted  in  proposing  these 
rules,  it  has  determined  that  these  rules 
do  not  impose  any  information 
collection  requirements  as  defined  by 
the  PRA.  No  comments  were  received 
concerning  the  Commission's 
determination  in  this  regard. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA"),  5  U.S.C.  601  et  seq.,  requires 
that  agencies,  in  promulgating  rules, 
consider  the  impact  of  these  rules  on 
small  entities.  The  Commission  notes 
that  the  final  rules  are  not  intended  to 
introduce  any  new  prohibition  but, 
rather,  to  provide  exemptive  relief  from 
existing  regulatory  requirements.  The 
adoption  of  these  rules  would  enable 
current  and  potential  issuers  of  hybrid 
instruments  to  expand  the  line  of 
instruments  now  offered  and  allow 
issuers  who  issue  instruments  that 
contain  option-like  and  futures-like 
components  to  rely  on  a  single  rule  to 
determine  regulatory  jurisdiction.  The 
Commission  anticipates  that  the  rule 
amendments  will  dispel  uncertainty  and 
establish  consistent  regulatory 
requirements  for  various  types  of 
commodity-related  hybrid  instruments, 
and  thereby  facilitate  ncvel  forms  of 
financial  transactions  while  fulfilling 
the  mandates  of  the  CEA.  The 
Commission  continues  to  believe  that 
these  rules  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  No  comments 
were  received  concerning  the  RFA 
implications  of  the  proposed  rules. 

List  of  Subjects  in  17  CFR  Part  34 

Commodity  futures,  Commodity 
options.  Hybrid  instruments. 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and.  in 


particular,  sections  2.  4.  4c  and  8a 
thereof.  7  U.S.C  2,  6.  6c  and  12a.  the 
Commission  hereby  revises  part  34  of 
title  17  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  34— REQULATION  OF  HYBRID 
INSTRUMENTS 

Sec 

34.1  Scope 

34.2  Definitions. 

34.3  Hybrid  instrument  exemption. 
Authority:  7  U.S.C.  2,  6,  6c  and  12a. 

534.1  Scop*. 

The  provisions  of  this  part  shall  apply 
to  any  hybrid  instrument  which  may  be 
subject  to  the  Act,  and  which  has  been 
entered  into  on  or  after  October  23. 
1974. 

534.2  Definitions. 

(a)  Hybrid  instruments.  Hybrid 
instrument  means  an  equity  or  debt 
security  or  depository  instrument  as 
defined  in  §  34.3(a)(1)  with  one  or  more 
commodity-dependent  components  that 
have  payment  features  similar  to 
commodity  futures  or  commodity 
option  contracts  or  combinations 
thereof* 

(b)  Commodity-independent 
component.  Commodity-independent 
component  means  the  component  of  a 
hybrid  instrument,  the  payments  of 
which  do  not  result  from  indexing  to,  or 
calculation  by  reference  to,  the  price  of 
a  commodity. 

(c)  Commodity-independent  value. 
Commodity-independent  value  means 
the  present  value  of  the  payments 
attributable  to  the  commodity- 
independent  component  calculated  as  of 
the  time  of  issuance  of  the  hybrid 
instrument. 

(d)  Commodity-dependent 
component.  A  commodity-dependent 
component  means  a  component  of  a 
hybrid  instrument,  the  payment  of 
which  results  from  indexing  to,  or 
calculation  by  reference  to,  the  price  of 
a  commodity. 

(e)  Commodity-dependent  value.  For 
purposes  of  application  of  Rule 
34.3(a)(2),  a  commodity-dependent 
value  means  the  value  of  a  commodity 
dependent-component,  which  when 
decomposed  into  an  option  payout  or 
payouts,  is  measured  by  the  absolute  net 
value  of  the  put  option  premia  with 
strike  prices  less  than  or  equal  to  the 
reference  price  plus  the  absolute  net 
value  of  the  call  option  premia  with 
strike  prices  greater  than  or  equal  to  the 
reference  price,  calculated  as  of  the  time 
of  issuance  of  the  hybrid  instrument. 

(0  Option  premium.  Option  premium 
means  the  value  of  an  option  on  the 
referenced  commodity  of  the  hybrid 


instrument,  and  calculated  using  the 
same  method  as  that  used  to  determine 
the  issue  price  of  the  instrument,  or 
where  such  premia  are  not  explicitly 
calculated  in  determining  the  issue 
price  of  the  instrument,  the  value  of 
such  options  calculated  using  a 
commercially  reasonable  method 
appropriate  to  the  instrument  being 
priced. 

(g)  Reference  Price.  A  reference  price 
means  a  price  nearest  the  current  spot 
or  forward  price,  whichever  is  used  to 
price  instrument,  at  which  a 
commodity-dependent  payment 
becomes  non-zero,  or.  in  the  case  where 
two  potential  reference  prices  exist,  the 
price  that  results  in  the  greatest 
commodity-dependent  value. 

i  34.3    HytKid  inatrumant  axamptlon. 

(a)  A  hybrid  instrument  is  exempt 
from  all  provisions  of  the  Act  and  any 
person  or  class  of  persons  offering, 
entering  into,  rendering  advice  or 
rendering  other  services  with  respect  to 
such  exempt  hybrid  instnmient  is 
exempt  for  such  activity  from  all 
provisions  of  the  Act  (except  in  each 
case  section  2(a)(1)(B)),  provided  the 
following  terms  and  conditions  are  met: 

(1)  The  instrument  is: 

(i)  An  equity  or  debt  security  within 
the  meaning  of  section  2(1)  of  the 
Securities  Act  of  1933;  or 

(ii)  A  demand  deposit,  time  deposit  or 
transaction  account  within  the  meaning 
of  12  CFR  204.2  (b)(1),  (c)(1)  and  (e), 
respectively,  offered  by  an  insured 
depository  institution  as  defined  in 
section  3  of  the  Federal  Deposit 
Insurance  Act;  an  insured  credit  union 
as  defined  in  section  101  of  the  Federal 
Credit  Union  Act;  or  a  Federal  or  State 
branch  or  agency  of  a  foreign  bank  as 
defined  in  section  1  of  the  International 
Banking  Act; 

(2)  The  sum  of  the  commodity- 
dependent  values  of  the  commodity- 
dependent  components  is  less  than  the 
commodity-independent  value  of  the 
commodity-independent  component; 

(3)  Provided  that: 

(i)  An  issuer  must  receive  full 
payment  of  the  hybrid  instrument's 
purchase  price,  and  a  purchaser  or 
holder  of  a  hybrid  instrument  may  not 
be  required  to  make  additional  out-of- 
pocket  payments  to  the  issuer  during 
the  life  of  the  instrument  or  at  maturity; 
and 

(ii)  The  instrument  is  not  marketed  as 
a  futures  contract  or  a  commodity 
option,  or,  except  to  the  extent 
necessary  to  describe  the  functioning  of 
the  instrument  or  to  comply  with 
applicable  disclosure  requirements,  as 
having  the  characteristics  of  a  futures 
contract  or  a  commodity  option;  and 


(iiij  The  iastrumaat  doss  not  provkia 
for  MUlameot  ia  tha  fona  of  a  dmUwy 
instruDMiU  that  k  tpodAed  as  such  m 
tha  naias  of  a  dasis^Md  cxmlmct  maikat: 

(4)  Tba  iastnunaiU  is  initially  issaad 
or  sold  sabjact  to  applicabla  isdaml  sr 
state  sacuritias  or  hanlcir^g  laws  to 
persoQS  pemittad  theFmiadar  to 
purchase  or  antar  iato  Iha  hybrid 
instnunant. 

isHMd  ia  WaflhingtoD  DC  OB  ^Bfloary  14, 
1993.  by  the  Commission. 

JeanA-Wafab, 

Secretary  ofAe  Oomamsaou. 
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ExMiptfon  for  0«rt«hi  Swap 
AgrMoienta 

AQBUCY:  Commodity  Futaras  Tadiag 

Commission. 

AC710M:  Finai  ruia. 

SUMMARY:  On  November  12, 1902,  tha 
Commodity  Futures  Trading 
Commission  ("Commission")  published 
for  comment  proposed  new  port  35  (the 
"Proposal*^  »  whidi  woald  exempt 
swap  f^greaments  ifi»  defiaad  haiain] 
meeting  afxicifiad  crftaria  from 
regolatkm  vnder  dw  Commodity 
Exchange  Act  (the  "Act").  This  rule  was 
proposed  pursuant  to  audunity  racaatly 
granted  tha  Conuaiaaian,  a  purpoaa  of 
whicli  is  to  fire  the  Comrmtssion  a 
means  of  improving  the  leigal  cartainty 
of  the  market  ior  sw^  agraenaanta.  Tha 
original  30  day  coraaaaat  pariod  was 
extaaded  14  days  and  ciosed  Deoen^jer 
28. 1992.« 

The  Commission  has  carefully 
considarod  the  oommeots  reoetved  and, 
based  upcHi  its  review  of  the  comments 
and  Hs  own  reconsideration  of  the 
proposed  rule,  has  determined  to  adopt 
part  35  in  modified  form,  as  discttssad 
heraia. 

EFFECTIVE  IMTE:  February  22, 1993. 
FOR  FURTHER  MFORMAIION  OONTACT: 
Joanna  T.  Medero.  Ganaral  Counsel.  PM 
G.  Nicotette,  Deputy  General  Cormsel.  or 
David  R.  Merrill.  Deputy  General 
Couasel,  Office  of  tha  Geneml  Couasei, 
Cointaodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washiqgtan.  DC  20S«1.  Telephone: 
(202)  254-0880. 

SUPPLEMENTARY  MFORMATKW: 

I.  Slatatsfy  and  Oqmt  Bacl^grannQ 

SacUoa  2(a}(lMAi  af  iWConsnAdity 
EJcchaBga  Act  CtZA"  or  "Actl 


the  Commiasion  axckiaive  ^risdiction 
over  "aooounts,  aj^iiiiiaiealii  (including 
any  trouactions  v^iicfa  is  of  tha 
character  of  •  *  •  an  'opdon*  *  *  *\.9aA 
transactions  iirvolviqg  rtmtrar^  of  aala 
of  a  commodity  lar  iutura  detivary 
traded  or  BKaouted  on  a  contract  aoerkat 
*  **  or  any  other  board  of  trade, 
exchaage.  or  nackat  •  •  •."  7  U.S.C  2. 
Tha  C£A  and  Commisaoo  ragulations 
requira  that  tranaactioos  in  oommodifty 
futuras  cQQtracts  and  coamodity  option 
contracts.  M^ith  narrowly  dafiaed 
excaptioBs,  oocurca  or  aub|ect  to  tha 
rules  of  contract  maricats  dasignatad  by 
the  CooBoisaoa.' 

Qd  October  28. 1002.  Ibe  FatuTBi 
Trading  Pcacticas  Act  of  1002  ("1092 
Act")  was  sisped  into  lew.*  This 
lagisiatioo  added  new  anfaaactioae  4(j 
and(d)toaactioa4ofthaAct.N«w        * 
section  ^qMlJ  aothortaaa  the 
Commission,  by  rule,  regulation,  or 
order,  to  axampt  any  a^aeroent, 
coBtiact  or  transactian,  or  daas  tiMraof, 
from  ^»e  exchsnge-treding  requirement 
of  section  4{a)  or  any  other  requirement 
of  tha  Act  other  than  sactioa  2M(1)(B).> 
New  sadion  4(c)(2)  providas  <hat  (ha 
Commiasion  may  not  grant  an 
exemption  from  the  exchange-trading 
requirejaent  of  the  Act  unless,  HUer  atia, 
tha  egraemant,  contract,  cr  tcansaction 
will  be  entered  into  solely  between 
appropriate  parsons  listed  in  aew 
section  4(<^3),  aad  tha  Coramission 
detarmiaes  that  the  agraeaMnt,  contract, 
or  transaction  in  question  will  not  hare 
a  material  adverse  affect  on  the  ability 
of  tha  Commtaskn  or  any  contract 


•S7m  93827. 
*S7ntS8«2X 


>  Swtram  4(^  4CM  noA  4e(c)cfr«w  Act;  7  U.SC 
6(a).ac(t4.ec<c).  Sectian  4(a)  ofttw<ZA 
ipeafkany  }nT>*M«.  inter  vlia.  UmI  ft  1«  wiUwfiil 
to  etrter  into  a  cmnnrodlty  futurss  conuact  that  ii 
not  made  "xta  or  subject  to  tiw  mist  of  a  board  of 
trade  wttich  has  bean  designated  by  the 
Commiisran  at  a  "contTact  mariner  for  auch 
commodity.*'  7  U.S.C  S(a).  Thi»  prohtbitioo  does 
not  appiy  to  futures  contraci*  m«de  on  or  subject 

to  tke  ndes  of  a  foreiga  board  of  trade,  exchaitge 
or  mnAot.  7  l).S.C  tM. 
♦Pub.  L.  ie2-S46. 

>  Section  4i<:XlL  7  U^.C  UcAM  reads  ai  {ollows: 
lo  order  to  promote  rasfKuauUa  eooDomicor 

financial  ioaovatioa  and  Catr  catnjMbtioA.  Iha 
CnnimisHon  by  r»i^  nigii>aHoB.«r<i»det.aftar 
notice  and  opportuniljr  ior  iMariaf,  aajr  fas  Ua  •wn 
initiative  or  ea  a^lirartoa  «f  aay  paw—.  Irhrfii^ 
nrj-  trrnrrl  rf  tmJr  inatflnalad  w  a  miaiaf  I  wiat 
for  tfanaartinni  iar  futvaa  deliwat;  tai  any 

-"1  1— -'-rrTrlliMl  nfrhii  ilrtj  nmiifliBjr 

agreemeot.  OQ«aaol.«raainaraBM<orcka«lhawoq 

that  it  atharwiia  i^art  «»  nihaMaow  W  |t»rtadii^ 

any  yafaon  or  da       ' 

into,  wdanug  mMemmti 

waii»wpeotia.<lw« 

transadiaa^  aitbi 

terms  or  conditions  or  for  stated  periods  aatf  aahar 

retroactiwaly  or  |ifs^aoti«at|(.  «r  balk,  faai  «qr  of 

the  raquisaaaeatt  «f  attbaaottaa  M.  ar  tea  aay 

otliar  iMawiaiaa  «f  IN*  Ad  f 

2M(iWB. tfliwf^niiali^iii  iiii 

«xaMftfaa««Hl41 

Interest. 


markat  to  diatiiaiga  ils  ragoiakuy  or 
salf-iaeuktary  datiae  uniter  the  Act.* 

Findly,  naw  aactaon  4(cXS)(B)  of  tiw 
Act  anlbarigas  tha  OooMaiaaian  (o 
eaerciaa  "praraptiy"  the  aiaiaptiwH 
anthority  granted  in  aectica  4({4l)  and 
la  aaampt  swap  agraananta  that  aia  not 
part  of  a  fungible  class  of  agnanMBts 
that  am  standardizad  as  to  thair  nalanal 
econoanc  terms  to  tha  extent  that  diaaa 
instnuoents  may  be  coaaideiad  as 
subject  to  ragaiatkai  under  tha  AcL' 

Pucsuaot  to  this  aaw  authority^  the 
CommiasioQ  on  Novaafber  5. 1982 
proposed  rules  to  be  sat  iorth  in  a  naw 
part  35  that  gaaanliy  would  aaeaipt 
certaia  swap  wgmaaiaiiti  from  the  Act 
57  FR  53627  (Nov.  12,  1902).  Hm 
conaaant  period,  wrhach  had  baen 
extended  by  tha  Conunission,  axpirad 
on  Decambar  28, 1992. 

The  Commission  has  received  in 
excess  of  30  comment  letters  on  the 
Proposal.  The  commenters  iachKiad 
four  futuras  exchaqges;  commaicial 
banks,  investment  banks  and  othar  swap 
markat  participants:  bank,  saounties 
industry,  futures  iodustry.  end  othar 
trade  associations:  bar  "««"'"♦'""?  and 
law  firms:  government  departmeats  and 
agencies  and  members  of  the  U.S.  House 
of  Representatives.  Conmwnts  received 
after  December  28  have  baeo  considered 
to  the  extent  the  Commission  has  bean 
able  to  do  sa  AH  commenters.  exc8{>t 
the  four  futures  ascchanges  aad  ooa 
commodity  trade  association,  sxipportad 
the  Proposal  but  suggested 
modificatioDs  or  clarifications  to  certain 
aspects  of  its  provisions.  These 


■Section  4(cX2).  7  VSC  6(cNt).  reads  as  foUows: 
The  Commission  shall  not  grant  any  exemption 
from  any  of  the  requiremants  of  subseotiaa  (a) 
unlaaa  AeGoHBriaiiaa  aataaatMS  MmMA)  Tha 
reqcdiaaual  rfMuid  aal  ka  aprl**4  «o  tiM 
iigreemant  i  lailwi  I.  or  liaawilinn  far  whsdi  tha 
nifnnnrtf  is  waihl  awl  fhiil  rtia  a>aai|<taa  iiiialil 
beoaasMaiawnkt 
purpaaes  af  lUa  Act;  abd  (B)  Hm  I 
conOact.  or  tranaacttow    ij^  Will  be  aolarad  into 
solely  faeiwaaa  aiyrayrialB  paraeaa:  awl  m  WUl 
not  tewa  a  aaaSaaiai  aaaana  ^bel  «■  aia  dbaay  ^ 
the( 
iUi 

AcLlatMai  __ 
ISUAolaMaKlkat 
this  I 
existing 
product 
ora 
markat  MJt.  nap.  Wa.«fa;iat<Oaag.»d  a 

(inci. 

'  Spedficanjt.  wwr  aacttaa  4M(5«ai  t 


anactaaaiaf 

by  any  penaa. 

gramiiiiiiiirpiiipifllttt 

23.  Itir*. 

(as  dateariteaacaaa  «ai  atf 

Code)  itea  ««  Ml  pal  flf  a 


itha 


5588  Federal  Register  /  Vol.  58.  No.  13  /  Friday,  January  22.  1993  /  Rules  and  Regulations 


commenters  generally  expressed  the 
view  that  Part  35  would  provide  greater 
legal  certainty  to  swap  agreements,   • 
promote  the  development  of  certain 
financial  safeguards  in  the  swap  market, 
and  allow  U.S.  swap  market  participants 
to  more  effectively  compete  with  foreign 
participants.  Three  of  the  four  futures 
exchanges  filed  a  joint  comment  letter 
(hereinafter  the  "Futures  Exchanges 
Letter")  which  opposed  the  proposal  on 
procedural  and  substantive  grounds. 
Similar  issues  were  raised  in  the  other 
comment  letter  filed  separately  by  a 
futures  exchange." 

As  discussed  below,  the  Commission 
believes  that  part  35,  as  adopted,  is 
responsive  to  the  concerns  of  the 
commenters  and  has  determined  that  it 
meets  the  criteria  for  the  issuance  of 
exemptive  rules  set  forth  in  the  Act. 

II.  Discussion 

A.  Scope  of  Rule 

Several  comment  letters,  including 
the  Futiues  Exchanges  Letter,  have 
noted  the  Commission's  efforts,  both 
legislative  and  regulatory,  to  provide 
legal  certainty  for  swap  agreements.  The 
Commission's  review  of  the  regulatory 
issues  raised  by  swap  agreements 
resulted  in  the  issuance  in  July  1989  of 
a  Statement  of  Policy  ("Policy 
Statement")  concerning  certain  swap 
transactions  which  recognized  a  non- 
exclusive safe  harbor  for  transactions 
satisf>'ing  the  statement's  criteria.* 
Although  the  Policy  Statement  provided 
much  needed  clarity  at  that  time 
concerning  the  regulatory  treatment  of 
swaps,  Congress,  in  enacting  the  1992 
Act,  encouraged  the  Commission  to  act 


promptly  to  issue  an  exemption  to 
promote  legal  certainty  in  this  area.'" 
New  part  35  is  intended  to  promote 
domestic  and  international  market 
stability,  reduce  market  and  liquidity 
risks  in  financial  markets,  including 
those  markets  (such  as  futures 
exchanges)  linked  to  the  swap  market, 
and  eliminate  a  potential  source  of 
systemic  risk.  To  the  extent  that  swap 
agreements  may  be  regarded  as  subject 
to  the  provisions  of  the  Act.  the  rules 
provide  that  those  swap  agreements 
which  meet  the  terms  and  conditions  set 
forth  therein  are  exempt  firom  all 
provisions  of  the  Act,  except  section 
2(a)(1)(B). '>  Although  the  Commission 
proposed  to  reserve  certain  non- 
regulatory  sections  of  the  Act  from  the 
exemption,  the  Commission  agrees  with 
those  commenters  that  this  reservation 
is  unnecessary.'^  Nevertheless,  in 


"  The  exchanges  questioned  the  adequacy  of  the 
comment  period  for  the  rulemaking,  noting  that  the 
Commission  has  employed  a  60  day  comment 
period  in  other  instances.  There  is,  of  course,  no 
j<^al  impediment  to  the  Commission's  use  of  a  30 
or  44  d<iy  comment  period  in  this  rulemaking,  as 
the  Administrative  Procedure  Act  requires  no  fixed 
period  (or  the  submission  of  comments.  Phillips 
Petrolevm  Co.  v.  Environmental  Protection  Agency, 
803  F.2d  S4S  (10th  Cir.  1966).  The  Coaunission 
notes,  however,  that  its  initial  selection  of  30  days 
was  prompted  by  its  desire  to  act  "promptly"  as 
Congress  intended,  and  the  tact  that  the  swaps  issue 
had  already  been  subject  to  lengthy  and  careful 
consideration  by  both  the  Commission  and  the 
Congress  over  the  past  several  years.  See,  e.g. 
Hearings  on  S.  207  before  the  Seiute  Committee  on 
Agriculture,  Nutrition,  and  Forestry,  102d  Cong., 
Isl  Sess.  452  (1991);  Advanced  Notice  of  Proposed 
Rulemaking.  52  FR  47022  (Dec  11,1987). 

"54  FR  30694  (July  21,  1969).  The  Commission 
has  also  recognized,  as  have  others,  that  certain 
swap  transacboiu  may  fall  within  the  Act's 
jurisdictional  exclusions  for  forward  contracts,  or 
the  so-called  Treasury  Amendment  or  within  the 
Commission's  regulatory  trade  option  exemption. 
Id  »t  30695.  fa.  12-15.  To  ths  extent  that  swaps 
transactions  do  not  meet  the  exemptive  criteria  of 
part  35,  but  nevertheless  fall  within  the  trade  option 
exemption,  they  will  continue  to  be  covered  by  that 
provision. 


'°In  granting  exempbve  authority  to  the 
Commission  under  new  section  4(c),  the  Conferees 
on  the  1992  Act  recognize(dl  the  need  to  create 
legal  certainty  for  a  number  of  existing  categories 
of  instruments  which  trade  today  outside  the  forum 
of  a  designated  contract  market.  These  instruments 
may  contain  some  features  similar  to  those  of 
regulated  exchange- traded  products  but  are 
sufBciently  different  in  their  purpose,  function, 
design,  or  other  characteristics  that,  as  a  matter  of 
policy,  traditional  futures  regulation  and  the 
limitation  of  trading  to  the  floor  of  an  exchange  may 
be  unnecessary  to  protect  the  public  interest  and 
may  create  an  inappropriate  burden  on  commerce. 
H.R.  Rep.  No.  978,  102d  Cong.,  2d  Sess.  80  (1992) 
The  Futures  Exchanges  Letter  questions  %vhether 
the  Commission  was  "directed"  by  Congress  to  act 
promptly  in  issuing  this  exemption.  A  fair  reading 
of  section  4(c)(5)  and  the  Conference  Report 
indicates  a  clear  expectation  by  Congress  that  the 
Commission  would  act  promptly.  H.R.  Rep.  No. 
978. 102d  Cong.,  2d  Sess.  81  (1992).  If  the  word 
"promptly"  is  to  be  given  effect,  as  it  must  under 
rules  of  statutory  construction,  its  plain  meaning 
argues  for  agency  action  sooner  rather  than  later. 
Indeed  the  Commission  was  urged  "to  act  and  act 
swiftly."  Id.  There  is  no  requirement  for  the 
Commission  to  wait  until  the  completion  of  the 
study  requested  by  Congress.  In  (act.  Congress 
expected  the  Commission  to  exercise  its  exemptive 
authority  before  the  study  was  completed.  Id.  at  83. 
In  addition,  once  an  agency  is  granted  rulemaking 
authority  it  may  proceed  on  a  timetable  established 
in  its  discretion,  absent  statutory  language  to  the 
contrary. 

^  ^  Numerous  commenters  asked  that  the 
Commission  clarify  its  views  regarding  the  section 
Z(aHl)(B)  limitation,  part  of  the  Shad/johnson 
Jurisdictional  Accord.  As  stated  in  the  Proposal,  by 
enactment  of  this  part  35  the  Commission  does  not 
intend  to  affect  transactions  undertaken  in 
accordance  with  the  Policy  Statement.  Further,  in 
enacting  this  limitation.  Congress  "did  not  intend 
to  call  into  question  the  legality  of  securities-based 
swap  or  other  transactions  which  occur  in  the 
private  marketplace  at  the  present  time,  that  do  not 
violate  the  Accord."  H.R.  Rep.  No.  978. 102d  Cong  , 
2d  Sess.  78  (1992).  Swap  market  participants  may 
continue  to  rely  on  the  Policy  Statement  for  existing 
and  new  swap  agreements,  including  securities- 
based  swaps. 

''These  proposed  reservations  encompassed 
sectioiu  la  and  2(b),  definitions;  section  4(c)  and 
4(d).  the  exemptive  authority  provisions;  section  8 
dealing  with,  among  other  things,  the  Commission's 
treatment  of  confidential  information:  and,  section 
12(e)(2KA),  regarding  the  non-applicability  of 


response  to  suggestions  made  in  the 
Futures  Exchanges  Letter  and  the  letter 
from  the  fourth  commodity  exchange, 
and  to  the  extent  that  swap  agreements 
may  be  deemed  to  be  subject  to  the  Act, 
the  Commission  has  determined 
specifically  to  reserve  in  these  rules  the 
antifraud  authority  applicable  to  futures 
contracts  and  option  transactions  set 
forth  in  Sections  4b  and  4o  of  the  Act 
and  Commission  Rule  32.9. 17  CFR  32.9 
(1992). 

The  rule  is  retroactive  and  effective  as 
of  October  23. 1974.  the  date  of 
enactment  of  the  Commodity  Futures 
Trading  Commission  Act  of  1974.  The 
exemption  would  thus  implement 
Congressional  intent  that  the  exemption 
fi-om  the  Act  be  available  for  all  eligible 
swap  agreements,  regardless  of  when 
(subsequent  to  October  23. 1974)  the 
agreements  may  have  been  entered  into. 
The  issuance  of  this  rule  should  not  be 
construed  as  reflecting  any 
determination  that  the  swap  agreements 
covered  by  the  terms  hereof  are  subject 
to  the  Act.  as  the  (Commission  has  not 
made  and  is  not  obligated  to  make  any 
such  determination.'^ 


certain  stale  laws  to  agreements  exempted  under 
section  4(c).  By  eliminating  the  reservations  as 
applied  to  swap  agreements,  the  Commission  does 
not  intend  to  suggest  that  these  sections  or  any 
other  section  of  the  Act  do  not  continue  to  apply 
to  the  Commission  or  to  its  authority  and 
obligations  under  these  sections  or  to  any  person  or 
transaction  not  eligible  for  the  exemption.  See 
section  4(d)  of  the  Act  Pursuant  to  its  authority  in 
new  section  4(d)  of  the  Act,  the  Commission 
intends  routinely  to  consult  with  other  regulators 
who  have  information  concerning  swap 
transactions,  e.g.,  the  Securities  and  Exchange 
Commission  pursuant  to  its  risk  assessment 
authority  under  the  Market  Reform  Act  of  1990,  the 
Federal  Reserve  Board  and  other  bank  regulators  to 
seek  to  assure  they  include  in  their  routine 
examination  program  these  transactions.  Under 
section  4(d),  the  Commission  would  exercise  its 
authority  to  investigate,  as  appropriate.  The 
Commission  also  specificaliy  wishes  to  make  clear 
that  those  provisions  of  sections  69(c)  and  9(aM2) 
of  the  Act  concerning  manipulation  or  attempted 
manipulation  of  the  market  price  of  any  commodity 
in  interstate  commerce  or  for  future  delivery  on  or 
subject  to  the  rules  of  any  contract  market,  would 
continue  to  apply  to  persons  engaging  in  swap 
agreements  but  not  to  the  swap  agreements 
themselves.  Part  35  does  not  affect  the  applicability 
or  protections  of  state  law  (other  than  gaming  or 
"bucket  shop"  laws),  including  applicable 
securities  laws  or  antifraud  statutes  of  general 
applicability,  to  these  swap  agreements  or  any  other 
protections  provided  by  other  applicable  federal 
laws.  Congress  specificially  noted  that,  in  exempting 
an  instrument  from  the  Act,  the  Commission  cannot 
exempt  it  from  applicable  securities  and  banking 
laws  and  regulations.  H.R.  Rep.  No.  978. 102d 
Cong  .  ^d  Sess.  63  (1992). 

"The  contention  expressed  in  the  Futures 
Exchanges  Letter  that  the  Commission  must  make 
such  a  determination  ignores  the  express  language 
of  4(c)(S)  and  misstates  Congressional  intent  as 
expressed  in  the  Con-'oibnce  Report:  The  Conferees 
do  not  intend  that  the  exercise  of  exemptive 
authority  *   *   *  would  require  any  determination 
beforehand  that  the  agreement  *   *  *  is  subject  to 
the  Act*  *  *.  Rather  than  making  a  finding  as  to 


Federal  Regigter  /  Vol.  58,  No.  13  /  Friday,  January  22,  1993  /  Rules  and  Regulations  5589 


In  enacting  this  exemptive  rule,  the 
Conunission  is  also  acting  under  its 
plenary  authority  under  section  4c(b)  of 
the  Act  with  respect  to  swap  agreements 
that  may  be  regarded  as  commodity 
options.^*  The  rule  also  exempts,  as 
permitted  by  section  4(c)(1),  all  persons 
and  entities  for  the  activity  of  offering, 
entering  into,  rendering  advice,  or 
rendering  other  services  with  respect  to 
swap  agreements  covered  by  the  rule. 
Commenters  indicated  that  the 
placement  of  this  language  in  the  rule 
was  confusing.  Accordingly,  a  clarifying 
modiHcation  has  been  made.  Such 
persons,  however,  engaged  in  activity 
otherwise  subject  to  the  Act  would  not 
be  exempt  for  such  activity,  even  if  it 
were  connected  to  their  exempted 
swaps  activity.  Also  in  this  regard,  the 
Commission  wishes  to  make  clear  that 
the  exemption  does  not  apply  to  any 
financial,  recordkeeping,  reporting,  or 
other  requirements  imposed  on  any 
person  in  connection  with  their 
activities  that  remain  subject  to 
regulation  under  the  Act.'»  Thus,  for 
example,  futures  commission  merchants 
must  continue  to  accoimt  for  any 
liabilities  arising  out  of  any  swap 
agreement  in  meeting  the  net  capital 
requirements  of  Commission  Rule  1.17 
just  as  they  do  in  the  case  of  other 
financial  instruments  not  regulated 
under  the  Act.  Similarly,  the  risk 
assessment  recordkeeping  and  reporting 
requirements  imposed  on  futures 
commission  merchants  by  new  section 
4nc)  of  the  Act  apply  to  the  swap 
agreement  activities  of  their  affiliated 
persons. 

In  adopting  part  35,  it  is  the  intention 
of  the  Commission  to  exempt  from 
regulation  (to  the  full  extent  permissible 
by  the  Act)  all  swap  agreements  which 
satisfy  the  requirements  of  the  rule  and 
which  may  otherwise  be  subject  to 
regulation  under  the  Act. 

B.  Definition  of  Swap  Agreement 

Role  35.1(b)(1)  adopts  the  definition 
of  "swap  agreement"  incorporated  into 


wbe(]i«r  a  product  is  or  ii  not  •  Aitures  contract, 
the  Conunission  in  eppropriate  cases  may  proceed 
directly  to  issuing  an  exemption.  H.R.  Rep.  No.  978, 
102  Cong.,  2d  Sess.  82-83  (1992).  The  Future* 
Exchanges  Letter  advocates  the  view  that  to  provide 
legal  certainty  to  swap  agreements  the  Commission 
need  only  exempt  such  agreements  from  the 
requirements  of  section  4(a)  of  the  Act.  The 
Commission  does  not  read  Congressional  intent  or 
its  authority  under  section  4(c)  so  narrowly  and  has 
determined  to  exempt  swap  agreements  which 
satisfy  the  requirements  t>f  the  rule  from  regulation 
under  the  Act 

''*  See  also  footnote  12,  supra. 

'*  As  part  of  its  ongoing  review  of  its  regulations, 
the  C^ommission  is  considering  revisions  to 
Commission  Rule  1.19.  Suggestions  by  some 
commenters  that  Rule  1.19  should  not  be  applicable 
to  exempted  swap  agreements  will  be  considered  as 
part  of  this  review. 


new  section  4(c)(5)(B)  and  specifically 
set  forth  in  11  U.S.C.  101(55).  Although 
one  commenter  thought  the  definition 
was  too  restrictive  and  several 
encouraged  broader  application,  the 
majority  of  those  who  commented  on 
the  use  of  this  definition  stated  their 
support  for  its  adoption.  This  definition 
reflects  Congressional  intent  that  the 
Commission  endeavor  to  give  legal 
certainty  to  swap  agreements  with 
differing  economic  and  financial 
characteristics.  In  addition,  as  noted  by 
one  commenter,  the  use  of  the  same 
definition  that  is  used  in  the  Bankruptcy 
Code  will  help  to  create  greater  certainty 
in  the  marketplace  for  swaps,  given  the 
extent  to  which  market  certainty  has 
been  enhanced  by  the  exemption  of 
"swap  agreements"  (as  defined  in  the 
Bankruptcy  Code)  from  the  automatic 
stay  and  other  provisions  of  the 
Bankruptcy  Code.  The  definition 
reflects  the  diversity  and  evolving 
nature  of  swap  transactions  in  the 
marketplace.'*  The  Commission 
believes  the  terms  and  conditions  of 
Rule  35.2  adequately  limit  the  scope  of 
activity  permitted  under  the  exemption. 

C.  Eligible  Swap  Participants 

Most  commenters  suggested  various 
modifications  to  the  proposed  definition 
of  "appropriate  person."  The 
Commission  has  considered  these 
comments  and  the  final  rule  reflects  the 
changes  discussed  below.  In  addition,  in 
order  to  avoid  confusion  with  the  use  in 
section  4(c)(3)  of  the  Act  of  the  phrase 
"appropriate  person,"  the  final  rule 
substitutes  the  phrase  "eligible  swap 
participant."  No  substantive  change  is 
intended  by  this  new  phrase. 

In  the  Proposal,  the  Commission 
generally  used  the  list  of  "appropriate 
persons"  set  forth  in  new  section  4(c)(3) 
(A)  through  (J)  and  utilized  the  authority 
granted  by  section  4(c)(3)(K)  to 
determine  other  persons  to  be 
"appropriate  persons"  provided  that  a 
natural  person  would  only  qualify  to  the 
extent  his  or  her  net  worth  exceeds  $5 
million  or  total  assets  exceed  $10 
million.  This  approach  is  consistent 
with  Congressional  intent  that  the 
Conunission  may  limit  the  terms  of  an 
exemption  to  some,  but  not  all,  of  the 
listed  categories  of  appropriate 
persons." 

In  defining  "eligible  swap 
participant"  in  the  final  rule,  the  basic 


list  is  retained  but  is  refined  to  clarify 
issues  raised  by  the  commenters.  As  the 
Act  specifies  that  the  swap  agreement 
may  only  be  "entered  into"  by 
appropriate  persons,  this  determination 
is  to  be  made  at  the  inception  of  the 
transaction.'"  Further,  it  is  sufficient 
that  the  parties  have  a  reasonable  basis 
to  beUeve  that  the  other  party  is  an 
eligible  swap  participant  at  such  time.'^ 

Many  commenters  noted  the 
international  scope  of  the  swaps  market. 
While  most  of  the  categories  of  eligible 
swap  participants  are  not  limited  to  U.S. 
persons,  subsections  (iv),  (v),  (vii),  (ix), 
and  (x)  of  proposed  Rule  35.1(b)(2) 
reference  persons  regulated  imder  the 
United  States  law  appUcable  to  each. 
Thus,  these  references  exclude  regulated 
foreign  persons  performing  similar  roles 
in  their  home  jurisdictions.  Consistent 
with  the  policy  reflected  in  section 
4(c)(3)(K),  the  Commission  believes  that 
regulated  foreign  persons  are 
"appropriate  persons"  and  has  modified 
these  subsections  of  the  final  rule  to 
include  such  persons  as  "eligible  swap 
participants.  "2° 

The  eligible  swap  participant  must  be 
acting  on  its  own  behalf  or  on  behalf  of 
another  eligible  swap  participant  as  a 
counterparty  in  order  to  qualify  under 
the  Rule.  A  conforming  change  to  Rule 
35.1(b)(2)(i)  has  therefore  been  made.  In 
most  circumstances,  the  Commission 
will  not  "look  through"  eligible  swap 
participants  to  their  investors  to  apply 
the  qualifications  of  Rule  35.1(b)(2) 
again.  However,  investment  companies, 
commodity  pools  or  entities  which  are 
collective  investment  vehicles  formed 
solely  for  the  specific  purpose  of 
constituting  an  eligible  swap  participant 
to  enter  into  swap  agreements  will  not 
be  considered  eligible  swap  participants 


"The  words  "any  similar  agreement"  in  the 
definition  includes  any  agreement  with  a  similar 
structure  to  those  transactions  expressly  included 
in  the  definition  (e.g.,  a  cap,  collar,  or  floor)  without 
regard  to  the  nature  of  the  underlying  commodity 
interest  involved. 

<'H.R.  Rep.  No.  978. 102d  CoDg..  2d  Sea*.  79 
(1992). 


"There  is  no  requirement  thai  a  swap  agreement 
be  terminated  if  an  eligible  swap  participanl  no 
longer  qualifies  as  such.  However,  in  order  to 
permit  the  orderly  winding-down  of  the  positions 
of  counterparties  undergoing  financial  or  other 
distress,  an  eligible  swap  participant  may  enter  into 
a  "closing  transaction"  with  a  counterparty  even  if 
the  counterparty  no  longer  qualifies  as  an  eligible 
swap  participant,  provided  however,  that  such 
closing  transaction  terminates  all  obligations 
between  the  counterparties  to  the  swap.  Under  this 
circtimstance.  the  Commission  will  consider  such 
non-qualifying  counterparty  an  "eligible  swap 
participant"  solely  for  the  purpose  of  terminating 
any  outstanding  swap  agreements. 

'*An  eligible  swap  participant  thai  has  a 
reasonable  basis  to  believe  its  counterparty  is  also 
an  eligible  swap  participant  when  it  enters  into  a 
master  agreement  may  rely  on  such  representation 
continuing,  absent  information  to  the  contrary. 

"'The  Commission  considered  comments  thai  all 
non-United  States  persons  be  included  in  the 
definition  of  "eligible  swap  participanl."  Ho%rever, 
as  most  categories  of  eligible  swap  participants  are 
not  limited  to  U.S.  persons,  this  change 
accomplishes  much  the  same  result  without 
favoring  foreign  participants  over  United  Stales 
participants. 
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under  the  exemption.  Confonmag 
changes  to  Ruie  3S.l(b)(2]  have  i^n 
made  to  make  this  clear. 

In  the  Pmposal  fee  Commisaan 
requested  spacific  commairt  regarding 
the  net  worth  and  asset  tests  for 
"appropriate  persons."  A  number  of 
commenters  indicetBd  that  the  financial 
thresholds  riiODki  be  lower,  particularly 
for  individuals  (for  example,  that  the 
"accredited  investor"  threshold  of  Rule 
501  under  the  Securities  Act  of  1933  be 
uaedl.  and  that  no  financial  thresholds 
should  be  imposed  on  individuals  who 
are  otherwise  registered  and  regulated 
under  the  Act  or  the  Securities 
Exchange  Act  of  1934  (such  as  broker- 
dealers,  futures  commission  merd^ants, 
rommodity  trading  advisors,  and 
investment  advisers).^'  Others  noted  the 
loiwer  thresholds  applicable  to 
partnerships,  corporations,  or 
proprietorships  under  proposed  Rule 
35.1(b){2)(vi).  At  least  one  commenter 
indicated  that  the  proposed  list  of 
appropriate  persons  went  beyond  the 
existing  market. 

These  financial  thresholds  are  applied 
as  an  indication  of  financial 
sophistication  and  background.  No 
commenters  suggested  that  the  proposed 
financial  thresholds  would  adversely 
affect  the  mark^  as  conducted  today, 
and  on  further  consideration  the 
Commission  has  determined  to  alter  the 
financial  tests  for  corporations  and  other 
entities,  employee  benefit  plans  and 
natural  persons  end  to  require 
commodity  pools  to  have  assets  of  at 
le&.st  $5,000,000. 

in  the  firial  rule  the  Commission  has 
jncrea.^od  the  financial  threshold  tests 
for  entities  specified  in  Rule 
35.1(bM2Xvi)  and  natural  persons  to  $10 
miliion  in  total  assets,  and  eliminated 
the  net  worth  threshold.  The 
Commission  has  added  an  alternative 
test  for  entities  spe<:ified  in  Rule 
35.1(b)(2)(vi)  having  net  worth  of  at 
least  $1  million  and  which  enter  into 
the  swsp  agreement  in  connection  with 
their  businesses  or  to  manage  the  risk  of 
an  asset  or  liability  owned  or  incurred 
in  the  ccsuluct  of  their  businesses  or 
reasonably  likely  to  be  owned  or 
incurred  in  the  conduct  of  their 
businesses.'*  Finally,  the  Commission 


'"The  Kuiura*  Exchoiges  L«tt«r  vuggasted  tbat 
the  fbUBcial  thresltold  for  lutiiral  p«non  floor 
traders  and  floor  >)i«iM»  be  aluniaated  tf  sucfa 
perjoo's  activitMt  we  guaranlead  by  a  clearing 
momter.  Ai'bough  the  CommiMioc  hmt  declined  to 
make  this  c;iiange.  it  hat  added  an  aitaroative  test 
for  proprietorships  a<  dascribad  above. 

'^  To  avoid  «Boaftaia<y  in  the  application  of  Kula 
3S.l(b)i2){vi).  Um  CoMmiation  is  daletjng  Tvfsreace 
Ici '  tK:sine»"  hafwa  "ititiai"  in  this  subsection. 
In  jdditioii.  bmai  mft»  eommcnts  rac«v«d,  the 
C  >maiM«Mi^M«Ma4  oa^t  uauMU  to 
23.  libHzMii)  and  made  minor  clarif)'iDg  chang<>«  to 


has  increased  the  asset  test  for  employee 
benefit  plans  to  $5,000,000. 

D.  Other  Ckmditioiu 

In  addition  to  the  condition  that  ^>e 
swap  agreement  be  entered  into  solely 
between  eligible  swap  participants  as 
specified  in  Rule  35.2(a).  the  final  rule 
imposes  three  further  conditions." 

First,  as  specified  by  section  4(c)(5)  of 
the  Act,  Ruie  35,2(b)  provides  that  swap 
agreements  may  not  be  part  of  a  fungible 
class  of  agreements  that  are 
standardized  as  to  their  material 
econoniic  tOTms.**  This  condition  is 
designed  to  assure  that  the  exemption 
does  not  encompass  the  establishment 
of  a  market  in  swap  agreements,  the 
terms  of  which  are  fixed  and  are  not 
subject  to  negotiation ,  tbat  functions 
essentially  in  the  same  manner  as  an 
exchange  but  for  the  bilateral  execution 
of  transactions.^  Standardization  of 


subsectioos  (vi)  ard  (vii).  Some  commenters 
requested  thai  the  Coouniasion  specifically  list 
entities,  such  as  501(c)(3)  organizations  under  the 
Internal  Revenne  Code,  in  sutjsection  (viii).  The 
Coraroiscion  believaa  such  entities  are  contamed 
within  this  siAsadion,  and  sach  specificity  is 
\mnece$sar)'. 

"  The  Futures  Exchangee  l«tter  proposes  that  the 
Commission  add  as  a  conditioo  to  the  exeraptioD 
that  a  self-cegulatory  organization  ("SKO")  oe 
established  to  govern  the  swap  market.  Althoogh 
couched  in  terms  of  the  benePts  of  self-rRgulalion, 
the  objective  underlying  this  proposal  is  revealed 
by  the  exchanges'  statement  thai  "(b)y  the  time  the 
exchanges  are  ready  to  compete  oflectively  •  •   * 
the  dealers  should  have  made  aiid  effectuat«id  their 
SKU  wlecbon  "  Futures  Exchanees  Lettar  at  102 
While  H  may  be  appropriate  in  seme  circiirestances 
or  for  other  reasons  to  condition  an  exemption  on 
the  existence  or  establishment  of  an  SRO.  the 
Commission  declines  to  so  condition  this 
cxamptioD  and  thus  delay  its  implemaotatian. 

'■"The  phrase  "material  econtsnic  term?"  is 
intended  to  encompass  terms  that  define  the  rights 
and  obligations  of  the  parties  ur.  Jer  the  swap 
agreement  and  that,  as  a  result,  may  affect  the  value 
of  the  swap  at  origination  or  thereafter.  Examples 
of  snch  terms  may  inclode  notional  amount, 
amortization,  maturity,  paymeni  dates,  fixed  and 
floating  rates  or  prices  (including  the  ir.elhods  by 
which  such  rates  or  prices  may  be  determined), 
paynteot  computation  methodol.'igies,  and  imy 
right.0  to  adjust  any  of  the  toregointj. 

^'The  Fotitras  Exchnnges  l,»rt»«r  qnestinos  the  use 
of  this  condition  and.  in  particular,  one  of  the 
Commission's  explanations  of  its  purpose.  Futures 
Exchanges  Letter  at  70-78.  Distilled  to  its  essence, 
the  exchanges  argue  that  the  Commiisicc's 
explanation  is  ambiguous  because  some  swap 
agreements  are  as  stand£rdized  as  ex<:haage  traded 
futures,  and  that  a  swaps  market  which  functions 
essentially  as  an  exchange  may  exist  today.  The 
Commission  does  not  find  the  purposes  of  this 
condition  to  be  amfaigaous  as  the  exchan^^  assert. 
As  to  the  assertion  that  some  swap  agreements  are 
as  standardized  as  exchange-traded  futures 
contracts,  this  ignores  the  fact  that  most  terms  of 
exchange  Itadad  fxtniaa  oontracto  are  eet  by  Ihe- 
conBBCt^BMihat,  while  sK  terms  rrf  »wap  agreements 
are  cubjact  to  nagntiation.  As  to  the  exchanges' 
ather  conlarUion.  a  swaps  markiA  tiiat  today 
functioos  as  an«xchange  wrould  not  be  entitled  to 
a  part  35  exemption  since  the  rule  practudes 
exchange  ttadiag.  Saa.aUo  Rule  35,2id).  Of  cmnse, 
what  constitutes  the  "essential  functions"  of  an 


materiel  economic  terms  is  a  necessary., 
but  not  eufficiert,  condition  for 
fungibility,  as  other  fartors,  such  as 
individual  negotiHtion  of  other  material 
terms  or  counterparty  credit  risk  also 
affect  fungibility.**  As  a  result  cjf,  for 
example,  the  existence  of  common 
coD'veiitions  in  related  markets  or  the 
hedging  of  risks  incident  to  common 
assets  or  liabilities,  a  swap  agreement 
may  have  the  same  economic  terms  bnt 
yat  not  be  one  of  a  fungible  class  of 
standardited  agreements.  For  example, 
parties  hedging  the  same  or  similar 
asset,  such  as  a  five  year  bond  with 
semi-annual  interest  coupons,  may 
individually  negotiate  the  same 
economic  terms  to  match  cash  flows,  yet 
negotiate  other  terms  and  cronditions, 
in^ding  the  consideration  of  the 
creditworthiness  of  the  counterparty. 

Standardization  of  terms  that  are  not 
material  economic  terms,  for  example, 
definitions,  representations  and 
warranties,  and  default  and  remedies 
provisions,  as  found  in  certain  fi»rms 
and  master  agreements  published  by 
various  associations,  is  not  by  itself 
violative  of  this  requirement.*' 
Moreover,  a  swap  agreement  would  not 
be  considered  f«ngft)le  or  standardised 
simply  because  it  is  subject  to  a  netting 
system  or  arrangement  permitted  under 
paragraph  (d)  of  the  rule  provided  the 
material  economic  terms  of  the  swap 
agreement  are  subject  to  individual 
negotiation  by  the  parties. 

Second,  Rule  35.Z(c)  requires  that  the 
creditworthiness  of  any  party  having  an 
actual  or  potential  obligation  under  the 
swap  agreement  be  a  material 
consideration  in  entering  into  or 
determining  the  terms  of  the  swap 
agreement  including  pricing,  cost,  or 
credit  enhancement  terms.**  The 


"exchange"  is  s«d>j«c1  to  reasonable  dispute  but  is 
generally  left  to  an  expert  agency  to  decide.  Cf. 
Board  of  Trade  versus  Securities  and  Exchange 
Commission.  883  F.2d  5i5  l7ft  Or.  1989). 

■"'  One  commenter  suggested  that  legal  certainty 
would  be  increased  if  the  Com-niission  deleted 
35.Z(b)  and'Sl<>ted  that  a  swap  agreement  which  is 
assignable  and  transferable  only  with  counterparty 
consanl  and/ or  the  obligalions  thereundet  are 
terminable,  absent  default,  only  with  co-.mlerparty 
cooaent,  is  not  part  of  a  fungiljie  class  of  agreements 
that  are  standardized  as  to  their  material  economic 
tenna.  While  the  Comnisaion  agrees  that 
transfetability  is  one  iadicia  of  fungibihty,  other 
facts  or  ciicumatances  may  also  determine  whether 
or  not  a  swap  agreement  meets  tbe  requtrsmants  of 
Rule  35.2(b). 

"  StandardizatioD  of  these  tenns  in  published 
forms  is  not  dissimila-  to  the  standardization  of 
leans  for  ottier  areas.  sach«s  letters  of  credit.  The 
publication  of  such  standard  terms  facilitates 
communications  and  cegotialions.  but  does  not 
mean  Ibe  provisieos  thatRsahres  are  not  subject  to 
substantial  negotiutioii. 

'"The futures  Ebcchanpat  Letter  atwarted  that  Ate 
Cammiaaien's  choice  of  certain  ceitditions  in  (be 
t*rtipaad  «>at  an  ImpemuMiMe  attempt  le  employ 
the  criteria  from  the  Senate  version  trf  fha  'WSJ  Ad 
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standard  is  intended  to  be  objective,  and 
does  not  require  parties  to  actually 
negotiate  (or  demonstrate  that  they  have 
negotiated)  particular  provisions.  The 
clarifying  phrase  in  the  rule  regarding 
"any  party  having  an  actual  or  potential 
future  obligation"  refers  to  obhgations 
that  create  credit  risk,  not  to  ancillary 
obligations,  such  as  obligations  to 
deliver  documents  or  perform  (or  refrain 
from  performing)  financial  or  business- 
related  covenants.  By  this  criterion,  at 
this  time,  the  exemption  does  not 
extend  to  transactions  that  are  subject  to 
a  clearing  system  where  the  credit  risk 
of  individual  members  of  the  system  to 
each  other  in  a  transaction  to  which 
each  is  a  counterparty  is  effectively 
eliminated  and  replaced  by  a  system  of 
mutualized  risk  of  loss  that  binds 
members  generally  whether  or  not  they 
are  counterparties  to  the  original 
transaction." 

Based  upon  comments  from  futures 
exchanges  and  others,  the  Commission 
has  revised  the  proviso  to  Rule  35.2{b) 
and  (d)  to  clarify  its  meaning  and  to 
distinguish  bilateral  arrangements  or 
facilities  from  multiparty  arrangements 
or  facilities.  Under  the  proviso,  bilateral 
arrangements  for  the  netting  of 
obligations  to  make  payments  or 
transfers  of  property,  including  margin 
or  collateral,  would  be  permitted. 
Multiparty  netting  arrangements  would 
also  b«  permitted,  provided  that  the 
underlying  gross  obligations  among  the 
parties  are  not  extinguished  until  all 
netted  obligations  are  fully  performed. 

In  Addition,  the  "creditworthiness" 
condition  is  not  intended  to  limit  the 
ability  of  parties  to  undertake  any 
bilatenal  collateral  or  margining 
arrangements  to  address  credit  issues. 
By  exjpanding  the  abiUty  of  swap 
participants  to  utilize  collateral  and 
margin  arrangements  beyond  that  which 
is  explicitly  permitted  under  the  Pohcy 
Statetnent,  these  rules  should  promote 
arrangements  that  will  reduce  risk 
within  the  financial  system/*® 


which  had  mandated  a  swap  exempttora.  However, 
as  enaofed,  section  4(cXl)  expressly  empowws  the 
Commotion  to  grant  exemptions  on  "slated  lerms 
oi  conijitions  "  Aa  the  Conferee*  recognized,  the 
Commission  may  impose  conditions  on  the  swaps 
exemplicn  "beyond  those  of  tack  of  fungibiltty  and 
sla.nda»di2ation."  H  Rep  978,  102  Cong  ,  Jd  Sms 
at  82  (1992) 

^"As  recognized  by  the  Futures  Exchanges  Letter, 
such  a  mutualized  system  would  constitute  a 
clearing  system  not  unlike  those  employed  by  the 
exchanges.  See  also  footnote  30,  injto. 

''"The  Commission  shares  the  goal  of  rtnancial 
system  risk  reduction  as  expressed  in  the  comment 
letters  from  the  Department  of  the  Treasury,  the 
Board  of  Governors  of  the  Federal  Reserve  System 
("Board"),  and  Office  of  the  Comptroller  of  the 
Currency  ("OCC")  The  Commission  understands 
these  comment  letters  to  generally  support  the 
promu^tion  of  part  35  but  to  express  concern  thai 


Third.  Rule  35.2(d)  provides  that  the 
swap  agreement  may  not  be  entered  into 
and  traded  on  or  through  a  multilateral 
transaction  execution  facility.  In  this 
context,  a  multilateral  transaction 
execution  facility  is  a  physical  or 
electronic  facility  in  which  all  market 
makers  and  other  participants  that  are 
members  simultaneously  have  the 
ability  to  execute  transactions  and  bind 
both  parties  by  accepting  offers  which 
are  made  by  one  member  and  open  to 
ail  members  of  the  facility.  This 
limitation  is  not  intended  to  preclude 
participants  from  engaging  in  privately 
negotiated  bilateral  transactions,  even 
where  these  participants  use  computer 
or  other  electronic  fedlities,  such  as 
"broker  screens,"  to  communicate 
simultaneously  with  other  participants 
so  long  as  they  do  not  use  such  systems 
to  enter  orders  to  execute  transactions.^' 
The  Commission  understands  such 
facilities  are  in  use  today. 

The  Commission  believes  that 
transaction  execution  facilities  could 


Commission  rules  should  go  further  to  promote  the 
reduction  of  systemic  risk.  In  this  regard,  while  the 
OCC  and  the  Board  endorsed  the  development  of 
appropriately  structured  multilateral  payment 
netting  for  swaps,  the  Board  also  observed  that  the 
Commission  should  permit  multilateral  settlement 
(or  clearing)  so  risk  of  loss  could  be  mutualized. 
The  Commission  believes  that  a  deerihg  house 
system  for  swap  agreements  could  be  benertcial  to 
participants  and  the  public  generally  Hcwever,  as 
such  mechanisms  are  not  yet  in  existence,  and  may 
take  many  forms  and  raise  different  regulatory 
concerns  depending  upon  their  strurlure  or 
participants  or  whether  another  regulatory  regime  is 
applicable,  the  Commission  will  consider  the  terms 
and  conditions  of  such  an  exemption  for  swap 
clearing  hou.^es  in  the  context  of  specific  proposals 
bom  exchanges,  other  regulators,  or  others.  The 
Commission  has  added  a  proviso  to  the  fuia)  rule 
to  make  clear  that  in  this  regard  any  party  may 
apply  for  exemptions  from  the  Act  and  that  the 
Commission  will  consider  the  terms  and  conditions 
that  may  be  appropriate,  including  other  applicable 
regulatory  regimes.  While  not  limiting  exemptions 
to  those  conditioned  upon  another  regulatory 
scheme  (and  not  otherwise  limiting  the  imposition 
of  conditions)  the  Commission  is  mindful  of  the 
costs  of  duplicative  regulation.  The  Commission 
intends  to  give  market  participants  maximum 
latitude  in  developing  multilateral  mechanisms  to 
control  credit  and  settlement  risk  which  may 
reduce  systemic  risk.  The  new  proviso  reflects  the 
Commission's  determination  to  encourage 
innovation  in  developing  the  most  efricient  and 
effective  types  of  systemic  risk  reduction.  The 
Commission  has  previously  recognized  the  virtues 
cf  clearing  systems  that  mutualize  risk  and  do  not 
believe  that  this  Rule  should  disadvantage  the 
development  of  such  systems  The  Commission 
believes  that  the  design  of  swap  clearing  facilities 
and  the  services  that  the  facility  will  offer  should 
be  driven  by  the  needs  and  desires  of  swap  market 
participants. 

"  The  Futures  Exchanges  Letter  appears  to 
confuse  electronic  and  computer  facilities  vwhich 
provide  information  to  those  having  access  to  the 
facility,  with  physical  or  electronic  facilities  which 
allow  participants  to  execute  and  trade  instruments 
or  contracts.  A  compuler-ba.^  trading  system  for 
swap  agreements  is  beyond  the  scope  cf  these  rules 
but  may  tie  the  proper  subject  of  the  Commission's 
further  exercise  of  its  authority  under  section  4(c) 
See  also  footnote  30,  supra. 


provide  important  benefits  in  terms  of 
increased  liquidity  and  price 
transparency.  However,  as  is  the  case 
with  clearing  facilities,  transaction 
execution  facilities  for  swap  agreements 
are  not  yet  in  existence,  and  present 
different  regulatory  issues  than  are 
raised  by  the  exemption  provided  by  the 
final  rule.  Thus,  transaction  execution 
facilities  are  beyond  the  scope  of  part  35 
as  adopted  today.  Consistent  with  the 
proviso  in  the  final  rule,  however,  the 
Commission  invites  applications  for 
appropriate  exemptive  relief  for  such 
facilities  as  they  are  developed. 

E.  Statutory  Determinations 

As  stated  above,  section  4(c)  requires 
that  the  Commission  make  a  number  cf 
determinations  in  granting 
exemptions."  If  an  exemption  is 
granted  pursuant  to  section  4(c)  from 
the  requirements  of  section  4(a),  the 
determinations  are  that  the  requirement 
of  section  4(a)  should  not  be  applied  to 
the  agreement,  contract,  or  transaction 
and  that  the  exemption  is  (1)  consistent 
with  the  public  interest;  (2)  consistent 
with  the  purposes  of  the  Act;  and  (3)  the 
agreement,  contract,  or  transaction  "will 
not  have  a  material  adverse  effect  on  the 
ability  of  the  Commission  or  any 
contract  market  to  discharge  its 
regulatory  or  self-regulatory  duties" 
under  the  Act.^'  With  regard  to  the 
exchange  trading  requirement  of  section 
4(a).  the  swaps  market  presently  exists 
outside  the  forum  of  exchange  trading 


'' Contrary  to  the  contention  of  the  Futures 
Exchanges  Letter,  the  plain  meaning  of  the  statute 
requires  only  that  the  determination*  be  made  when 
the  exemption  is  granted,  ImiI  not  when  an 
exemption  is  merely  proposed  S««  section  4lc)(2). 
The  four  exchanges  also  contend  that  the  Proposal 
violates  the  Administrative  Frocedure  Act  |"APA") 
by  failing  to  provide,  among  ether  things,  an 
opportunity  for  "meaningful  comment  "  The  APA 
requires  that  a  notice  of  proposed  rulemaking 
include  "either  the  terms  or  substance  oi  the 
proposed  rule  or  a  descripbon  of  the  subjects  and 
issues  involved."  5  U.S.C  S53ib)  In  this  instance 
the  Proposal  met  bcth  tests:  it  not  only  provided  a 
description  of  the  subject  issues  involved,  it  set 
forth  the  full  text  of  the  proposed  rule.  Further,  this 
APA  provision  has  been  interpreted  by  one  court 
Ic  mean  that  the  notice  should  i>e  of  sufficient  detail 
and  rationale  to  permit  parties  to  comment 
meaningfully.  See,  Fertilizer  Inst,  v  EPA,  935  F  2d 
1302. 1310-11  (DC  Cir  1991).  The  numerous 
detailed  comment  letters  received  support  the 
conclusion  that  an  opportunity  for  meaningful 
comment  was  provided  by  the  Proposal  Further, 
despite  their  protestations  to  the  contrary,  the  four 
futures  exchanges  who  Tiled  in  opposition  (and.  m 
particular,  the  108-page  Futures  Exchanges  Letter) 
appeared  to  be  sufficiently  informed  of  tlie 
Commission's  rationale  to  comment  "meaningfully" 
on  the  Proposal. 

"Section  4(c)(2),  7  U  S  C  6!cK2)  This  section 
also  places  a  condition  on  an  exemption  from 
section  4(a)  of  the  Ad  that  the  transaction  will  be 
entered  into  solely  between  appropriate  person*  As 
discussed  above,  the  Commission  has  made  this  n 
prerequisite  for  the  swap  agreement  to  qualify  tur 
exemption  under  Part  35. 
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and  th«  Commission  has  determined 
that  the  requiremwrt  ^ould  not  be 
applied  to  swap  agreements  meeting  the 
conditions  of  tne  exemption.  Indeed, 
one  of  the  prerequisites  for  the 
exemption  is  tiiat  the  swraps  agreemeirt 
not  be  standardized  like  exchange 
products  or  entered  into  or  traded  on  a 
muhilateral  execution  transaction 
fecihty.** 

PuUic  Interest  and  Purposes  of  the  Act 
Determiaation 

As  is  freqaefltly  the  case  when 
Congress  grants  a  regulatory  agency 
authority  to  act  ctrasistent  with  "the 
public  interest  and  the  purposes  of  its 
enabling  statute,  little  statutory 
elaboration  is  given  to  the  full  scope  of 
the  phrase.  As  commonly  understood, 
however,  an  agency,  such  as  the 
Commission,  is  to  apply  this  standard 
against  the  template  of  its  regulatory 
scheme.  In  this  regard,  the  Conference 
Report  states  that  the  "public  interest" 
under  sectioa  ^-c)  includes  "the 
nation^  public  interests  noted  in  the 
(Act),  the  prevention  of  fraud  and  the 
preservation  of  the  financial  integrity  of 
markets,  as  well  as  the  promotion  of 
responsible  economic  or  financial 
innovation  and  fair  competition."  HJl. 
Rep.  No.  978, 102d  Cong..  2d  Sess.  78 
(1992).*'  The  Conference  Report  goes  on 
to  state  that  "(t)he  Conferees  intend  ior 
this  reference  to  the  'purposes  of  the 
Act'  to  underscore  their  expectation  that 
the  Commission  will  assess  the  impact 
of  a  proposed  exemption  on  the 
maintenance  of  the  integrity  and 
soundness  of  markets  and  market 
participants."  Id. 

Swap  agreements  are  used  by 
corporations,  fmanciai  institutions, 
governments,  governmental  entities,  and 
others,  and  are  important  tools  that  are 
used  by  these  entities  to  hedge  or 
manage  financial  risk  and  accomplish 
other  financial  objectives.  In  issuing  this 
exemption,  the  legal  risk  (that  the 
agreements  would  be  unenforceable), 
and  thus  financial  risk,  is  reduced 
within  the  financial  markets  and  that 
legal  certainty  contributes  to  the 
preservation  of  the  financial  integrity  of 


the  markets.**  By  removing  or  reducing 
uncertainty,  ttie  final  rule  ^ould 
promote  innovation  in  the  swaps  market 
by  allowing  participants  to  negotiate 
and  structure  transactions  that  most 
efiectively  address  their  economic 
needs." 

FutAibt,  the  exemption  wiH  assist 
United  States  financial  institutions  to 
compete  with  foreign  rivals  in  the 
hi^iy  competitive  market  for  swaps  ^ 
removing  a  regulatory  uncertainty  with 
respect  to  the  market  in  the  United 
States  that  has  not  been  present  in  most 
other  maior  financial  and  industrial 
comitries.  In  this  regard,  the  exchanges' 
comment  that  "fair  competition"  imder 
section  4(r)  means  that  the  rule  as 
finalized  must  permit  the  exchanges  to 
conduct  a  swaps  market  in  their  own 
manner  is  without  merit.  Exchanges  and 
their  members  are  not  excluded  from 
these  rules,  however,  and  may 
participate  in  swap  agreements  on  the 
same  terms  and  conditions  that  apply  to 
all  other  eligible  swaps  participants.** 

Material  Adverse  Effect  on  Regulatory  or 
Self-Begulatory  PesponsibilHies 

In  making  this  determination. 
Congress  indicated  that  the  Commission 
is  to  consider  such  regulatory  concerns 
as  "market  surveillance,  financial 
integrity  of  participants,  protection  of 
customers  and  trade  practice 
enforcement."  ^ 

The  record  before  the  Commission 
does  not  support  a  concbasion  that  the 
purposes  of  the  Act  or  the  Commission's 
regulatory  efforts  thereunder  have  been 
adversely  affected  by  the  swaps  market 
or  will  be  so  affected  by  the  issuance  of 
this  exemption.  Swap  transactions  have 
been  entered  into  by  a  variety  of 
participants  for  more  than  a  decade,  and 
the  number  of  defaults  appears  to  be 
low.**  Nor  do  allegations  of  harud 


''*  S«e  discussion  above  regarding  Rule  35.2(c) 
and  (d).  Sm  alsoK.  Rrp.  No.  102-978.  ia2d  Cong  , 
2d  Sess.  SO  (1992). 

"  The  Futures  Exchanges  Letter  notes  that  in 
addressing  certain  elements  of  the  public  inleresl 
for  fuhir«s  trading.  Congress  has  inJdicaled  thai 
contract  market  designation  and  regulation  under 
the  Act  is  neceuary  to  avoid  creating  an  undue 
Inirdm  on  commerce.  See  section  3  of  the  Act. 
Se\-enty  years  after  the  enactment  of  section  3, 
hovrevm-.  Congress  enacted  section  4(c)  aothorizing 
exemptions  from  section  4(a)  of  the  Act  because 
"traditional  futmes  rpgulatlon  *  •  *  may  create  an 
inap^jToTmate  burtlen  on  commerce."  H.R.  Ttep,  No 
978.  I'J:<:  J  Cong.,  2d  Sess.  80  (1992). 


appear  to  be  an  issue  in  this  market.  The 
Conunission  has  addressed  concerns 
regarding  financial  integrity  and 
customer  protection  through  the 
requirement  feat  swaps  only  be  entered 
into  between  rilgible  swap  participants 
and  that,  as  provided  in  Rule  35.2(b), 
creditworthiness  of  &e  parties  be  a 
material  consideration.  This  approach 
precludes  anonymous  transactions  and 
ensnres  that  swap  agreements  will  be 
limited  to  those  persons  who  are 
sophisticated  or  financially  able  to  bear 
risks  associated  with  the  transactions.** 

The  Commission  also  notes  that  the 
existence  of  the  swap  market,  which  by 
any  raeesurement  (e.g.,  total  notional 
amount  at  ye«"end  1991  of  $4  trillion) 
has  not  to  date  affected  the  abih.ry  of  the 
futures  exchanges  to  fulfil!  their  self- 
reBulatory  duties.*'  It  is  widely 
acknowledged  that  tfie  futures  market 
and  the  swap  market  are  linked,  %viA 
swap  market  participants  using  certain 
exchange  traded  futures  as  hedging 
vehicles.'*'  By  creating  a  more  certain 
legal  environment  for  swaps,  the 
potential  for  systemic  risk  is  reduced, 
and  there  is  no  reason  to  conclude  that 
the  exchanges'  self-regulatory 
responsibilities  will  be  adversely 
affected  by  permitting  the  swaps  market 
to  continue  on  this  basis.** 

Anticompetitive  Coxisideratioas 

Section  15  of  the  Act  provides,  in 
relevant  part,  that  the  Commission  must 
consider  the  public  interest  to  be 
protected  by  the  antitrust  laws  and 
endeavor  to  take  the  least 
anticompetitive  means  of  achieving  the 
objectives,  policies,  and  purposes  of  the 
Act  in  adopting  any  rule,  regulation,  or 
exemption  under  section  4(c).*'  Thus,  a 


''The  talm  EKchanges  Letter  appears  to  say  in 
several  jilfi  that  the  Commixsian  must  find  that 
the  exompiioD  provides  legal  rorlaijity.  While  this 
is  certainly  a  goal  of  the  final  rule,  it  is  not  a 
statntoTily  mandated  fiiuting  which  the 
Commission  must  make. 

"  As  noted  in  sevai«l  comment  letters,  inchidiiig 
comments  bom  federal  regulators,  permitting  raark- 
tofiHiiat  ma/giB  aad  cotUtasal  and  multiparty 
payneot  oattiiig  systaou  raditces  financial  risk  and 
encoutagec  ret^ponsible  economic  innovation. 

^"In  cOTisiderinB  fair  competition.  Congress 
expec(«>d  that  '"the  Commission  wilt  apply 
consistent  standards  based  on  the  tmdwiying  facts 
and  cirramstances  of  the  transaction  and  markets 
being  considered  and  may  make  distinctions 
between  exchanges  and  other  markets,  taking  into 
account  the  particular  facts  and  circumstances 
involved  *  *  ■  where  such  distinctions  are  not 
arltitrary  and  capriciotis."  H.R.  Kep.  No,  978. 102d 
Cong  .  3d  Sess.  78^1992). 

"•H.R.  Rep.  No  978.  HJ2d  Cong..  2d  Sess.  79 
(1992). 

•o  Azarchs.  "Banks  Face  Manageable  Risks  in 
Derivative  Businesses."  Standard  k  Poors  Credit 
Week.  November  1992. 


'^  In  anactingttae  1992  Act.  Congress  axplicit)y 
imthorized  exmnpiions  from  ^1  provisions  of  the 
Act  (except  2(aKlXB))  and  simultaneously  enacted 
a  "conforming  amendment"  to  12(eX2)  explicitly 
acknowledging  that  stale  antifraud  slatirtea  of 
general  applicability  would  continue  to  appiy  to 
exempted  transactions.  See  also  footnote  12.  supra. 

*' Indeed,  in  their  lengthy  submissions,  the 
futures  exchanges  do  not  claim  that  approval  of  the 
Proposal  mtl  adversely  affect  their  self-regulatory 
responsibilities. 

"  See,  e^..  Thompson.  'Oil  Swaps,  A  Polantial 
Source  of  New  Business  for  NYMEX."  Futures 
liwiustry.  Novamber-December  1992. 

**  The  Commiaeiea  is  aaaware  of  any  swap 
agreements  that  provide  for  settlement  by  tendering 
a  delivery  instrunienL  such  as  an  exchange- 
approved  warehouse  receipt  or  shipping  oertificole, 
that  is  speciHad  in  the  rules^a  dssignatad  contract 
market.  Swap  agreemeats  of  this  kind  could  have 
an  effect  upon  deliverable  supplies  for  settiemeot 
of  designated  futures  or  option  contracts  and. 
accordingly.  The  creation  of  such  agreements  should 
occur  only  after  consultation  with  the  Commission. 

*^  Specifically  section  IS.  as  amended  by  aection 
502(b)  of  the  1992  Act.  provides:  The  Cammissinn 
shall  take  into  consideration  the  public  interest  to 
be  protected  by  the  antitrust  laws  anil  endeavor  to 
lake  the  least  anticompetitive  means  of  achieving 
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formal  analysis  under  the  antitrust  laws 
is  not,  by  itself,  dispositive  of  the  issues 
raised  by  a  rule.*"  As  a  result,  the 
Commission  is  not  compelled  by  section 
15  to  take  the  least  anticompetitive 
course  of  action.  Rather,  where 
alternatives  with  varying  degrees  of 
regulatory  benefit  exist,  the  Commission 
may  adopt  the  approach  that  appears  to 
be  most  likely  to  achieve  the  objectives, 
policies,  and  purposes  of  the  Act,  even 
if  that  approach  is  not  the  least 
anticompetitive.*' 

Accordingly,  section  15  requires  the 
Commission  to  balance  the  likely 
anticompetitive  impact  of  adopting  a 
rule  agaiiist  the  objective,  policy,  or 
purpose  of  the  Act  which  the  rule  may 
further.  And,  although  the  Commission 
must  consider  the  public  interest  in 
maintaining  or  promoting  competition, 
it  need  not  weigh  this  interest  equally 
against  an  objective,  policy,  or  purpose 
of  the  Act  being  served  by  a  rule  in 
reaching  its  final  determination 
concerning  the  adoption  of  the  rule. 

The  Commission's  consideration  of 
the  proposed  rule  and  its  evaluation  of 
the  comments  received  in  this  regard 
has  led  it  to  conclude  that  any  possible 
anticompetitive  effects  are  clearly 
outweighed  by  the  rule's  furtherance  of 
the  policies,  purposes,  and  objectives  of 
the  Act  for  the  following  reasons. 

First,  the  proposal  does  not  appear  to 
raise  any  significant  competitive  issues. 
As  several  commenters  noted,  the 
exemption,  by  improi-ing  the  legal 
certainty  of  the  market  for  swap 
agreements,  will  increase  growth, 
innovation,  and  competition  in  this 
market.  Competition,  in  particular,  will 
be  promoted  because  of  the  flexibility 
provided  by  the  exemption  concerning 
persons  who  may  appropriately  enter 
swap  transactions.  In  this  regard,  in 
addition  to  those  now  participating  in 
swap  transactions  under  the 
Commission's  Policy  Statement,  the 
exemption  would  allow  other  persons, 
including  futures  exchanges  or  affiliates 
thereof,  to  engage  in  swap  transactions 


the  objective*  of  this  Act.  as  weU  as  the  policies  and 
purposes  of  (his  Act.  in  issuing  any  order  or 
adopting  any  Commission  rule  or  regulation 
(including  any  exemption  under  sections  4(c)  or 
4c(b)),  or  in  requiring  or  approving  any  bylaw,  rule, 
or  regulation  of  a  contract  market  or  registered 
hitures  association  established  pursuant  to  section 
17  of  this  Act. 

*"  See  Gordon  v.  N»w  York  Stock  Exchange,  422 
U.S.  659.  690-691  (1975):  SUrwr.  New  York  Stock 
Exchange.  373  U.S.  341  (19*3^ 

"  See,  e.g.,  British  American  Commodity  Options 
Corp.  V.  Bogley,  Comm.  FuL  L.  Rep.  {COi)  120.249 
at  21 ,334  (S.D.N.  Y.  1976).  affd  In  part  and  rev'd  in 
part.  S52  tad  482  (2d  Clr.  1977).  cart,  denied,  98 
S.Ct.  427  (1977). 


on  the  same  basis  as  all  other 
participants.*® 

Second,  the  exemption  furthers  a 
fundamental  objective  of  the  Act,  i.e., 
implementing  new  section  4(c)(5)(B)  of 
the  Act,  which  authorizes  the 
Commission  to  exercise  "promptly"  its 
exemptive  authority  concerning  swap 
agreements  of  the  kind  described 
therein.  In  this  regard,  the  Conference 
Report  on  the  1992  Act  notes  that  "the 
Conferees  expect  and  strongly 
encourage  the  Commission  to  use  its 
new  exemptive  powers  promptly  upon 
enactment  in  *  "  *  areas  where 
significant  concerns  of  legal  uncertainty 
have  arisen  (including]  •  *  •  swap 
*   '  "."  *^  The  Commission  believes 
that  the  exemption  adopted  herein  is 
responsive  to  these  Congressional 
concerns  and  is  properly  circumscribed 
in  accordance  with  the  criteria  set  forth 
in  the  1992  Act. 

Finally,  the  Commission  is  unaware 
of  any  anticompetitive  practices  or  other 
discernible  adverse  effects  arising 
during  the  evolution  and  development 
of  the  swaps  market,  particularly  as  the 
market  has  developed  in  reliance  on  its 
Swaps  Policy  Statement.  It  is  therefore 
reasonable  to  expect  that  the  exemption 
will  be  similarly  devoid  of  adverse 
effects  on  competition. 

In  conclusion,  the  part  35  rules  as  set 
forth  below  and  adopted  herein  are 
supported  by  appropriate 
determinations  made  in  accordance 
with  the  standards  set  forth  in  section 
4(c)  of  the  Act  for  the  granting  of 
exemptions. 

F.  Future  Exemptive  Relief 

The  Commission  will,  consistent  with 
section  4(c),  consider  further  exemptive 
relief  on  its  own  initiative  or  upon 
application  by  any  person  (including 
fijtures  exchanges)  for  agreements, 
transactions,  or  contracts  (including 
classes  thereof)  not  addressed  in  this 
rule.  To  the  extent  that  market 
participants  wish  to  use  or  establish  a 
muhilateral  transaction  execution 
facility  for  swap  transactions,  or 
clearing  systems  involving  mutualized 
risk  or  multiparty  netting  of  payment 
obligations,  the  Commission  will 
evaluate  the  terms  and  conditions,  if 
any,  that  would  be  appropriate  under 
section  4(c)  of  the  Act  in  connection 


with  any  request  for  exemptive  relief 
involving  such  a  faciUty. 

n.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA").  Public  Law  No.  96-354,  94 
Stat.  1164  (1980).  5  U.S.C.  601  et  seq., 
requires  each  federal  agency  to  consider, 
in  the  course  of  proposing  substantive 
rules,  the  effect  of  those  rules  on  small 
entities.  A  small  entity  is  defined  to 
include,  inter  alia,  a  "small  business" 
and  a  "small  organization."  5  U.S.C. 
601(6).'*'  The  Commission  previously 
has  formulated  its  own  standards  of 
what  constitutes  a  small  business  with 
respect  to  the  types  of  entities  regulated 
by  it.  The  Commission  has  determined 
that  contract  markets,'*  futures 
co.mmission  merchants,'*  registered 
commodity  pool  operators,*^  and  large 
traders  '*  should  not  be  considered 
small  entities  for  purposes  of  the  RFA. 

The  Commission  continues  to  believe 
that  it  is  unlikely  that  firms  defined  as 
small  businesses  under  section  3  of  the 
Small  Business  Act  could  offer  or  be 
offered  swap  agreements  and  thus  be 
affected  by  the  proposed  rule  exempting 
such  agreements.  Further,  the  proposed 
rule  would  not  add  any  legal, 
accounting,  consulting,  or  expert  costs 
but  rather  would  broaden  the  categories 
of  permissible  products  sold  other  than 
on  designated  exchanges.  The 
determination  of  whether  a  swap 
agreement  would  qualify  for  the 
proposed  exemption  requires  minimal 
analysis  of  data  that  will  be  readily 
accessible  to  the  offeror. 

No  comments  were  received  with 
respect  to  the  RFA  implications  of  new 
part  35. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1989 
( "PRA").  44  U.S.C.  3501  et  seq.,  imposes 
certain  requirements  on  federal  agencies 
(including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the  PRA.  As 
the  Commission  noted  in  proposing  part 
35,  it  has  determined  that  proposed  part 
35  does  not  impose  any  information 


'"The  Futures  Exchanges  letter  argues  that  the 
exemption,  because  it  does  not  permit  exchange 
trading  of  the  swap  agreements  being  exempted, 
promotes  unfair  competition.  As  is  noted  above, 
however,  the  exchanges  (or  their  afliliates)  remain 
free  to  compete  under  the  final  rules  on  an  equal 
footing  with  all  other  eligible  swap  partldpents. 

"HJL  Rep.  No.  978,  102d  Cong..  2d  Sess.  81 
(1992). 


"^ "Small  organizations,"  as  used  in  the  RFA, 
means  "any  not-for-proHt  enterprise  which  is 
independently  owned  and  operated  and  is  not 
dominant  in  iu  fleld  *  •  *"  9  U.S.C.  601(4).  The 
RFA  does  not  incorporate  the  size  standards  of  the 
Small  Business  Administration  ("SBA")  for  small 
organizations.  Agencies  are  expressly  authorized  to 
establish  their  own  defmition  of  small  organization. 
Id. 

"  47  FR  18618  (April  30,  1962). 

•'/d.  St  18619. 

"Id. 

"Wat  18620. 
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collection  requirements  as  defined  by 
the  PRA.  No  comments  were  received 
concerning  the  Commission's 
determination  in  this  regard. 

List  of  Subjects  in  17  OH  Put  35 

Conmiodity  futxires.  Commodity 
options.  Prohibited  transactions. 

In  consideration  of  the  foregoing,  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act,  and  in 
particular,  sections  2.  4.  4c,  and  8a,  7 
U.S.C.  2.  6, 6c,  and  12a,  as  amended,  the 
Commission  hereby  adds  part  35  of 
chapter  I  of  title  17  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  35— EXEMPTION  OF  SWAP 
AGREEMENTS 

35.1  Definitions. 

35.2  Exemption. 

Authority:  7  U.S.C.  2.  6,  6c.  and  12a. 

§35.1    Definttione 

(a)  Scope.  The  provisions  of  this  part 
shall  apply  to  any  swap  agreement 
which  may  be  subject  to  the  Act,  and 
which  has  been  entered  into  on  or  after 
October  23, 1974. 

(b)  Definitions.  As  used  in  this  part: 

(1)  Swap  agreement  means: 

(i)  An  agreement  (including  terms  and 
conditions  incorporated  by  reference 
therein)  which  is  a  rate  swap  agreement, 
basis  swap,  forward  rate  agreement, 
commodity  swap,  interest  rate  option, 
forward  foreign  exchange  agreement, 
rate  cap  agreement,  rate  floor  agreement, 
rate  collar  agreement,  currency  swap 
agreement,  cross-currency  rate  swap 
agreement,  currency  option,  any  other 
similar  agreement  (including  any  option 
to  enter  into  any  of  the  foregoing); 

(ii)  Any  combination  of  the  foregoing; 
or 

(iii)  A  master  agreement  for  any  of  the 
foregoing  together  with  all  supplements 
thereto. 

(2)  Eligible  swap  participant  means, 
and  shall  be  limited  to  the  following 
persons  or  classes  of  persons: 

(i)  A  bank  or  trust  company  (acting  on 
its  own  behalf  or  on  behalf  of  another 
eligible  swap  participant); 

(ii)  A  savings  association  or  credit 
union; 

(iii)  An  insurance  company; 

(iv)  An  investment  company  subject 
to  regulation  under  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-l 
et  seq.)  or  a  foreign  person  performing 
a  similar  role  or  function  subject  as  such 
to  foreign  regulation,  provided  that  such 
investment  company  or  foreign  person 
is  not  formed  solely  for  the  specific 
purpose  of  constituting  an  eligible  swap 
participant; 


(v)  A  commodity  pool  formed  and 
operated  by  a  person  subject  to 
regulation  under  the  Act  or  a  foreign 
person  performing  a  similar  role  or 
function  subject  as  such  to  foreign 
regulation,  provided  that  such 
commodity  pool  or  foreign  person  is  not 
formed  solely  for  the  specific  purpose  of 
constituting  an  eligible  swap  participant 
and  has  total  assets  exceeding 
$5,000,000; 

(vi)  A  corporation,  partnership, 
proprietorship,  organization,  trust,  or 
other  entity  not  formed  solely  for  the 
specific  purpose  of  constituting  an 
eligible  swap  participant  (A)  which  has 
total  assets  exceeding  $10,000,000,  or 
(B)  the  obligations  of  which  under  the 
swap  agreement  are  guaranteed  or 
otherwise  supported  by  a  letter  of  credit 
or  keepwell,  support,  or  other  agreement 
by  any  such  entity  referenced  in  this 
paragraph  (b)(2)(vi)(A)  of  this  section  or 
by  an  entity  referred  to  in  paragraph 
(b)(2)  (i).  (ii),  (iii),  (iv),  (v),  (vi)  or  (viii) 
of  this  section;  or  (C)  which  has  a  net 
worth  of  $1,000,000  and  enters  into  the 
swap  agreement  in  connection  with  the 
conduct  of  its  business;  or  which  has  a 
net  worth  of  $1,000,000  and  enters  into 
the  swap  agreement  to  manage  the  risk 
of  an  asset  or  liability  owned  or 
incurred  in  the  conduct  of  its  business 
or  reasonably  likely  to  be  owned  or 
incurred  in  the  conduct  of  its  business; 

(vii)  An  employee  benefit  plan  subject 
to  the  Employee  Retirement  Income 
Security  Act  of  1974  or  a  foreign  person 
performing  a  similar  role  or  function 
subject  as  such  to  foreign  regulation 
with  total  assets  exceeding  $5,000,000, 
or  whose  investment  decisions  are  made 
by  a  bank,  trust  company,  insurance 
company,  investment  adviser  subject  to 
regulation  under  the  Investment 
Advisers  Act  of  1940  (15  U.S.C.  80a-l 
et  seq.),  or  a  commodity  trading  adviser 
subject  to  regulation  under  the  Act; 

(viii)  Any  governmental  entity 
(including  the  United  States,  any  state, 
or  any  foreign  government)  or  political 
subdivision  thereof,  or  any 
multinational  or  supranational  entity  or 
any  instrumentality,  agency,  or 
department  of  any  of  the  foregoing; 

(ix)  A  broker-dealer  subject  to 
regulation  under  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78a  et 
seq.)  or  a  foreign  person  performing  a 
similar  role  or  function  subject  as  such 
to  foreign  regulation,  acting  on  its  ovn\ 
behalf  or  on  behalf  of  another  eligible 
swap  participant:  Provided,  however, 
that  if  such  broker-dealer  is  a  natural 
person  or  proprietorship,  the  broker- 
dealer  must  also  meet  the  requirements 
of  either  paragraph  (b)(2)  (vi)  or  (xi)  of 
this  section; 


(x)  A  futures  commission  merchant, 
floor  broker,  or  floor  trader  subject  to 
regulation  under  the  Act  or  a  foreign 
person  performing  a  similar  role  or 
function  subject  as  such  to  foreign 
regulation,  acting  on  its  own  behalf  or 
on  behalf  of  another  ehgible  swap 
participant:  Provided,  however,  that  if 
such  futures  commission  merchant, 
floor  broker,  or  floor  trader  is  a  natural 
person  or  proprietorship,  the  futiires 
commission  merchant,  floor  broker,  or 
floor  trader  must  also  meet  the 
requirements  of  paragraph  (b)(2)  (vi)  or 
(xi)  of  this  section;  or 

(xi)  Any  natural  person  with  total 
assets  exceeding  at  least  $10,000,000. 

S3S.2    Exemption. 

A  swap  agreement  is  exempt  &om  all 
provisions  of  the  Act  and  any  person  or 
class  of  persons  offering,  entering  into, 
rendering  advice,  or  rendering  other 
services  with  respect  to  such  agreement, 
is  exempt  for  sucn  activity  from  all 
provisions  of  the  Act  (except  in  each 
case  the  provisions  of  sections 
2(a)(1)(B).  4b,  and  4o  of  the  Act  and 
§  32.9  of  tfiis  chapter  as  adopted  under 
section  4c(b)  of  the  Act,  and  the 
provisions  of  sections  6(c)  and  9(a)(2)  of 
the  Act  to  the  extent  these  provisions 
prohibit  manipulation  of  the  market 
price  of  any  commodity  in  interstate 
commerce  or  for  future  delivery  on  or 
subject  to  the  rules  of  any  contract 
market),  provided  the  following  terms 
and  conditions  are  met: 

(a)  The  swap  agreement  is  entered 
into  solely  between  eligible  swap 
participants  at  the  time  such  persons 
enter  into  the  swap  agreement; 

(b)  The  swap  agreement  is  not  part  of 
a  fungible  class  of  agreements  that  are 
standardized  as  to  their  material 
economic  terms; 

(c)  The  creditworthiness  of  any  party 
having  an  actual  or  potential  obligation 
under  the  swap  agreement  would  be  a 
material  consideration  in  entering  into 
or  determining  the  terms  of  the  swap 
agreement,  including  pricing,  cost,  or 
credit  enhancement  terms  of  the  swap 
agreement;  and 

(d)  The  swap  agreement  is  not  entered 
into  and  traded  on  or  through  a 
multilateral  transaction  execution 
facility; 

provided,  however,  that  paragraphs  (b) 
and  (d)  of  Rule  35.2  shall  not  be  deemed 
to  preclude  arrangements  or  facilities 
between  parties  to  swap  agreements, 
that  provide  for  netting  of  payment 
obligations  resulting  from  such  swap 
agreements  nor  shall  these  subsections 
be  deemed  to  preclude  arrangements  or 
facilities  among  parties  to  swap 
agreements,  that  provide  for  netting  of 
payments  resulting  from  such  swap 


agreements;  provided  further,  that  any 
person  may  apply  to  tne  Commission  for 
exemption  from  any  of  the  provisions  of 
the  Act  (except  2(a)(lKB))  for  other 
arrangements  or  facilities,  on  such  terms 
and  conditions  as  the  Commission 
deems  appropriate,  including  but  not 
limited  thereto,  the  applicability  of 
other  regiilatory  regimes. 

Issued  in  Washington,  DC  on  January  14, 
1993,  by  thfl  Commission. 
JeanA-Walib. 

Secretary  of  the  Commission. 
IFR  Doc  93-1365  Filed  1-21-43;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Enargy  Regulatory 
Commtoslon 

18  CFR  Part  284 

[Docket  Nos.  RM90-7-003.  CP93-111-000 
•ndCP9»-«3-000] 

Revisiona  to  Raguiatiorta  Govamlrtg 
Tranaportatlon  Undar  SacUon  311  of 
the  Natural  Gaa  Policy  Act  of  1978  and 
Blanket  Tranaportatlon  Certtficatea;  El 
Paso  Natural  Gas  Company;  Order  No. 
537-fi 

AGENCY:  Federal  Energy  Regulatory 

Commission;  Energy. 

ACTION:  Order  clarifying  final  rule. 

SUMMARY:  Order  No.  537-A.  in  FERC 
Statutes  and  Regulations  1 30,952 
(September  21, 1992),  57  PR  46,496 
(October  9, 1992).  established  a  three- 
month  time  period,  from  September  21, 
1992  to  December  21, 1992,  during 
which  pipelines  could  seek  authority 
under  section  7  of  the  Natural  Gas  Act 
to  operate  facilities  which  has  been 
constructed  and  were  being  operated 
under  section  311  of  the  Natural  Gas 
Policy  Act  of  1978.  This  order  clarifies 
that  if  a  pipeline  applied,  by  December 
21,  1992,  for  appropriate  authorization 
but  had  not  obtained  the  authorization 
by  that  date,  it  may  continue  to  operate 
the  facilities  under  the  Natural  Gas  Act 
until  the  Commission  has  issued  a  final 
order  on  the  pipeline's  application,  or 
the  authorization  automatically  becomes 
effective  under  the  provisions  of  section 
157.205  of  the  Commission's 
regulations,  if  blanket  authority  is 
sought  and  no  protest  has  been  filed.  On 
the  other  hand,  if  a  pipeline  has  not 
applied  for  appropriate  authorization  to 
operate  section  311  fedlities  under  part 
157  of  the  Commission's  regulations 
within  the  three-month  time  period,  its 
authority  to  operate  said  tacilities 
pursuant  to  the  exemption  issued  in  the 
interim  rule  expired  on  December  21, 


1992.  In  order  to  continue  operating 
such  facilities  to  provide  section  7 
services,  a  pipeline  will  have  to  apply 
to  the  Commission  for  authority  to  do 
so,  and  must  demonstrate  good  cause  for 
not  having  filed  a  timely  application  for 
permanent  section  7  authority  to  operate 
such  fecilities. 
EFFECTIVE  DATE:  January  14, 1993. 

FOR  FURTHER  MFORUATION  CONTACT: 
Amy  R.  Heyman,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426  (202)  208- 
0115. 

SUPPI^EMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  has  made  this 
document  available  so  that  all  interested 
persons  may  inspect  or  copy  its  contents 
during  normal  business  hours  in  room 
3308,  941  North  Capitol  Street  NE., 
Washington,  DC,  20426. 

The  Commission  Issuance  Posting 
System  (QPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300, 1200  or  2400  baud, 
full  duplex,  no  party,  8  data  bits  and  1 
stop  bit.  The  full  text  of  Order  No.  541- 
A  will  be  available  on  CIPS  for  30  days 
from  the  date  of  issuance.  The  complete 
text  on  diskettes  in  WordPerfect  format 
may  also  be  purchased  from  the 
Commission's  copy  contractor.  La  Dom 
Systems  Corporation,  also  located  in 
room  3308, 941  North  Capitol  Street 
NE..  Washington,  DC  20426. 

Before  Commissioners:  Martin  L.  Alkiay, 
Chairman;  Charles  A.  Trabandt,  Elizabeth 
Anne  Moler.  Jerry ).  Langdon  and  Branko 
Terzic. 

El  Paso  Natural  Gas  Company 

Issued  January  14, 1993. 

On  December  17,  1992.  El  Paso 
Natural  Gas  Company  (EI  Paso)  filed  a 
motion  for  an  extension  of  the  time 
provided  in  Order  No.  537-A,'  for 
pipelines  to  obtain  certificate  authority 
under  section  7(c)  of  the  Natural  Gas 
Act  (NGA)  to  operate  facilities 
previously  constructed  and  operated 
urtder  section  311  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA).*  Since  El 
Paso  raises  an  issue  which  other 


similarly  situated  pipelines  may  raise 
with  regard  to  the  time  period  provided 
for  in  Order  No.  537-A,  we  will  clarify 
that  order  so  that  other  pipelines  will 
not  be  required  to  file  similar  requests 
with  the  Commission. 

Background 

On  September  20, 1991,  the 
Commission  issued  Order  No.  537,'  a 
final  rule  revising  the  regulations 
governing  transportation  by  interstate 
pipelines  under  section  311  of  the 
NGPA.  On  September  21. 1992,  the 
Commission  issiied  an  order  on 
rehearing  of  the  final  rule,  Order  No. 
537-A.*  hi  Order  No.  537-A,  the 
Commission  acknowledged  that  the 
final  rule  should  have  provided  for  a 
reasonable  time  period  during  which 
interstate  pipelines  could  seek 
authorization  under  the  NGA  to  operate 
facilities  previously  constructed  and 
operated  pursuant  to  authority  under 
section  311  of  the  NGPA. 

This  issue  arose  because 
contemporaneously  with  the  issuance  of 
the  Notice  of  Proposed  Rulemaking  in 
Docket  No.  RM90-7-000.  which 
proceeding  resulted  in  the  issuance  of 
Order  Nos.  537  and  537-A,  the 
Commission  issued  two  interim  rules. 
The  first,  in  Docket  No.  RM90-1 3-000. 
provided  a  time  period  during  which 
pipelines  and  shippers  could  convert 
non-qualifying  section  311  transactions 
to  transactions  authorized  under  section 
7  of  the  NGA.*  The  second,  in  Docket 
No.  RM90-14-000,  exempted  from  the 
requirements  of  section  7  of  the  hJGA 
the  operation  of  facilities  constructed 
under  section  311  of  the  NGPA,  but 
utilized  to  provide  services  converted 
from  section  311  to  section  7 
authorization."  This  interim  rule  also 
stated  that,  if  necessary,  the 
Commission  would  prescribe  in  the 
final  rule  in  Docket  No.  RM90-7-000  a 
reasonable  time  period  within  which 
pipelines  could  seek  permanent 
authority  under  section  7  of  the  NGA  to 
operate  facilities  constructed  and 
operated  under  section  311,  but  utilized 


'  Revlsioru  to  Rsgulatioiis  Governing 
Transportanoa  Under  MCtioo  31 1  of  the  Natural 
Gaa  Policy  Act  of  I87«  wd  BUakal  Tmuportsttoo 
CertiikalM.  Order  S37-A.  57  FR  464M  (Octobw  9, 
1992).  FERC  Stats,  ft  Regs.  1  30.052  (1082). 

'  15  U.S.C  3301-3432  ()9S«). 


'  Revisions  to  Regulation*  Covenilng 
Transportation  Under  Section  31 1  of  the  Natural 
Gas  Policy  Act  of  1078  and  Blanket  Transportatioo 
Certificate*.  S«  FR  50235  (Octobar  4.  1901).  FERC 
StaU.  a  Regs..  Regs.  Preambles.  1  30.927  (1991). 

*  See  supra  note  1. 

*  Interim  Revisions  to  Regulations  Governing 
Transpdrtation  Under  Section  311  of  the  Natural 
Gas  Policy  Act  of  187a  and  Blanket  Transportation 
Certificates.  FERC  Suts.  *  Regs..  Reg  Preamble 
(1966-1990).  1  30 494.  ojnended.  FERC  Stat*,  k 
Regs.  Preambles  (1966-1900),  1  30.899.  nh'g 
denied.  S3  FERC  1  61.141  (1900). 

*  Interim  RevlsiofM  to  Ragulatlom  (jovemiag 
Constructioa  of  Padlitie*  puraoeol  lo  NGPA  aaction 
31 1  and  RepUcemaat  of  PaciUtie*.  SS  FR  3301 1 
(August  13. 1990).  FBtC  StaU  ft  Raga.  1  SOaos 
(1990)  at  note  2. 
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to  provide  transportation  services  under 
the  NGA.  However,  as  noted  above, 
such  a  period  was  not  prescribed  until 
Order  No.  537-A  was  issued. 

Although  many  pipelines  had  already 
applied  for  and  obtained  authority 
under  section  7  of  the  NGA  to  operate 
facilities  formerly  operated  under 
section  311  of  the  NGPA  by  the  time 
Order  No.  537  issued,  others  had  not. 
Therefore,  on  rehearing  of  Order  No. 
537,  certain  parties  requested 
clarification  regarding  the  time  period 
during  which  pipelines  still  requiring 
section  7  authorization  could  apply  for 
it.  Order  No.  537-A  provided  that 
pipelines  which  had  not  yet  sought 
section  7  authority  to  operate  their 
facilities  could  do  so  within  three 
months  of  the  date  Order  No.  537-A 
issued.  Order  No.  537-A  issued  on 
September  21, 1992;  therefore,  the  three- 
month  period  expired  on  December  21, 
1992. 

El  Paso's  Request  for  an  Extension  of 
Time 

On  November  27, 1992.  in  Docket  No. 
CP93-83-000  and  on  December  15, 
1992,  in  Docket  No.  CP93-111-000,  El 
Paso  filed  prior  notice  requests  in  order 
to  obtain  permanent  authority  to  operate 
certain  facilities  under  its  blanket 
facilities  certiHcate  pursuant  to  part  157, 
subpart  F.  of  the  Commission's 
regulations.  The  facilities  in  question 
had  been  constructed  and  were  being 
operated  pursuant  to  section  311  of  the 
NGPA.  El  Paso  states  in  its  request  for 
an  extension  of  time  that  the  authority 
it  seeks  may  not  be  granted  within 
three-month  time  period  provided  for  in 
Order  No.  537-A.  Therefore,  El  Paso 
seeks  an  extension  of  time  in  which  it 
may  continue  to  operate  the  facilities  in 
question  pursuant  to  the  exemption 
issued  in  the  interim  rule  in  Docket  No. 
RM90-14-000. 

Clarificatioii 

In  Order  No.  537-A,  the  Commission 
referred  to  a  three-month  time  period 
during  which  pipelines  could  seek 
authority  under  the  NGA  to  operate 
facilities  which  had  been  constructed 
and  were  being  operated  under  section 
311  of  the  NGPA.  The  Commission  also 
stated  that  to  the  extent  authority  had 
not  been  obtained  within  the  three- 
month  time  period,  it  would  consider 
extensions  of  time  on  a  case-by-case 
basis. 

We  clarify  that  if  a  pipeline  has 
applied  for  appropriate  authorization 
under  the  NGA  to  operate  section  311 
facilities  within  the  three-month  time 
period,  i.e.,  by  December  21, 1992,  but 
has  not  obtained  the  authorization 
within  that  time  frame,  the  exemption 


issued  in  the  interim  rule  in  Docket  No. 
RM90-1 4-000  will  continue  until  the 
Commission  has  issued  a  Hnal  order  on 
the  pipeline's  application,  or  the 
authorization  automatically  becomes 
effective  under  the  provisions  of  section 
157.205,  if  blanket  authority  is  sought 
and  no  protest  has  been  filed.  In  such 
situations,  tm  extension  of  the  three- 
month  time  period  is  unnecessary. 
Since  EI  Paso  applied  for  authorization 
within  the  three-month  time  period,  its 
authority  to  operate  the  section  311 
facilities,  as  provided  in  the  interim 
rule,  will  continue  until  the  automatic 
authorization  sought  becomes  effective 
or  the  Commission  rules  on  its 
application.  Therefore,  we  will  deny  El 
Paso's  request  for  an  extension  of  time. 
On  the  other  hand,  if  a  pipeline  has 
not  applied  for  appropriate 
authorization  to  operate  section  311 
facilities  under  Part  157  of  the 
Commission's  regulations  within  the 
three-month  time  period,  its  authority  to 
operate  said  facilities  pursuant  to  the 
exemption  issued  in  the  interim  rule 
expired  on  December  21. 1992.  In  order 
to  continue  operating  such  facilities  to 
provide  section  7  ser\'ices,  a  pipeline 
will  have  to  apply  to  the  Commission 
for  authority  to  do  so,  and  must 
demonstrate  good  cause  for  not  having 
filed  a  timely  application  for  p)ermanent 
section  7  authority  to  operate  such 
facilities. 

The  Commission  Orders 

(A)  Order  No.  537-A  is  clarified  to  the 
extent  discussed  herein. 

(B)  El  Paso's  request  for  an  extension 
of  time  is  denied. 

By  the  Commission. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  93-1498  Filed  1-21-93;  8;45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  118, 151  and  178 
RIN  1515-AB10 
[T.D.  93-6] 

Centralized  Examination  Stations 

AGENCY:  Customs  Service,  Department 
of  the  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  to  set  forth  a 
regulatory  framework  for  the 
establishment,  operation  and 
termination  of  Centralized  Examination 


Stations  (CESs).  A  CES  is  a  privately 
operated  facility  at  which  imported 
m.erchandise  is  made  available  to 
Customs  officers  for  physical 
examination.  These  regulatory 
amendments  will  allow  Customs  to 
better  use  its  inspectional  resources  and 
clear  higher  volumes  of  cargo. 
EFFECTIVE  DATE:  February  22, 1993. 
FOR  FURTHER  MFORMATION  COffTACT: 
Patricia  Duffy,  Office  of  Inspection  and 
Control  (202-927-1344). 

SUPPLEMENTARY  INFORMATION: 

Background 

In  recent  years  there  has  been  a 
significant  increase  in  the  number  of 
Container  Freight  Stations  (CFSs). 
bonded  warehouses,  truck  and  rail 
terminals,  and  other  facilities  which 
receive  and  hold  imported  cargo  for 
purposes  of  examination  and  clearance 
by  Customs.  As  a  result  of  this  increase, 
and  due  to  the  fact  that  these  facilities 
often  are  not  in  close  proximity  to  each 
other  within  a  given  port  of  entry. 
Customs  inspectors  have  had  to  spend 
a  greater  proportion  of  their  time 
traveling  from  one  location  to  another  in 
order  to  perform  cargo  examinations 
necessary  to  ensure  compliance  with  the 
law.  This  increase  in  travel  time  has  had 
a  negative  effect  on  Customs 
productivity,  has  complicated  Customs 
efforts  to  properly  allocate  personnel  to 
meet  its  workload,  and  has  had  a 
corresponding  negative  effect  on 
Customs  ability  to  render  efficient 
clearance  and  related  services  to  the 
importing  community. 

The  Centralized  Examination  Station 
(CES)  program  was  developed  by 
Customs  in  order  to  address  the 
problems  outlined  above.  A  CES  is  a 
privately  operated  facility  at  which 
imported  merchandise  identified  by 
Customs  for  physical  examination  is 
made  available  to  Customs  inspectors 
for  that  purpose.  Once  Customs 
identifies  merchandise  for  examination, 
the  importer  or  the  importer's  agent  is 
responsible  for  selecting  the  CES  to  be 
used  (where  there  is  more  than  one  CES 
within  the  port  and  unless  the  District 
Director  of  Customs  has  reason  to  make 
the  selection),  for  arranging  the  bonded 
transfer  of  the  merchandise  to  the  CES. 
and  for  paying  the  costs  of  the  transfer 
as  well  as  any  fees  charged  by  the  CES 
facility  for  its  services.  The  services 
which  the  CES  operator  renders  are  for 
the  benefit  of  the  importer  (who  is 
required  under  law  to  make  the 
imported  merchandise  available  to 
Customs  for  inspection)  and  involve 
storage  of  the  merchandise  under  bond 
and  with  liability  insurance,  opening 
the  container  in  v  hich  the  merchandise 
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is  packed,  presenting  the  merchandise 
to  the  Customs  inspector  for 
examination,  and  closing  the  container 
after  examination.  A  CES  may  consist  of 
a  preexisting  warehouse,  freight  station, 
terminal  or  similar  facility  or  portion 
thereof  or  may  be  an  entirely  new 
facility  developed  speciflcally  for 
operation  as  a  CES.  Each  CES  is 
designated  as  such  by  Customs  through 
a  specific  application  and  selection 
process,  and  the  operation  of  each  CES 
is  governed  by  a  written  agreement 
executed  by  the  selected  CES  operator 
and  Customs  prior  to  commencement  of 
the  CES  operation. 

Experience  with  the  CES  program  has 
shown  that  CESs  provide  benefits  to 
both  Customs  and  the  trade  community. 
By  reducing  the  number  of  locations  at 
which  examinations  are  performed. 
Customs  is  able  to  more  efficiently 
allocate  inspectional  resources  while  at 
the  same  time  performing  more 
intensive  and  effective  examinations.  In 
addition,  a  CES  enables  Customs  to 
provide  improved  inspectional 
supervision  and  ensure  more  timely  and 
predictable  service  to  importers  by 
Customs  officers.  By  streamlining  the 
cargo  inspection  process,  CESs 
ultimately  allow  Customs  to  clear  higher 
volumes  of  cargo  and  thus  improve  the 
overall  importation/entry  process. 

In  order  to  provide  an  appropriate 
regulatory  fi«mework  for  the  OES 
program,  on  July  23, 1991,  Customs 
punished  a  notice  in  the  Federal 
Register  (56  FR  33734)  proposing  to 
amend  the  Customs  Regulations  (19  CFR 
Ch.  I)  by  adding  thereto  a  new  part  118 
entitled  "Centralized  Examination 
Stations".  Proposed  new  part  118 
incorporated  four  subparts:  Subpart  A 
contained  general  provisions  regarding 
the  establishment  and  operation  of  a 
CES;  subpart  B  set  forth  the  specific 
requirements  and  procedures  for  the 
establishment  of  a  CES;  subpart  C  set 
forth  rules  governing  the  movement  of 
cargo  to  a  CES;  and  subpart  D  covered 
the  termination  of  a  CES.  The  public 
comment  period  on  the  proposed 
regulations  closed  on  September  23, 
1991. 

Analysis  of  Comments 

A  total  of  39  commenters  responded 
to  the  solicitation  of  comments  during 
the  public  comment  period.  The 
comments  received,  and  the  Customs 
responses  thereto,  are  set  forth  below. 

Comment:  Several  commenters 
suggested  that  the  regulations  should 

Erohibit  a  broker  or  CFS  dperator  from 
Bing  selected  as  a  CES  operator  because 
of  the  potential  for  obtaining  a 
competitive  edge  in  selling  its  non-CES 
services.  One  commenter  stated  that  if  a 


CES  operator  is  a  broker  or  is  broker- 
affiliated,  the  regulations  should 
prohibit  the  giving  of  a  preference  to  its 
brokerage  clients  and  their  entries. 
Motivated  by  similar  competitive 
concerns,  one  commenter  suggested 
adding  specific  language  to  $  118.4  to 
prohibit  a  CES  operator  from  disclosing 
any  of  an  importer's  confidential 
business  information  except  to  Customs 
and  to  provide  that  any  such  improper 
disclosure  could  result  in  Federal 
prosecution  and/or  cancellation  of  the 
CES  agreement. 

Customs  response:  With  regard  to  the 
general  relationship  between 
com[)etitive  advantage  and  the  CES 
selection  process,  the  most  important 
consideration  remains  selection  of  the 
applicant  best  qualified  to  be  a  CES 
operator.  Accordingly,  Customs  believes 
that  the  mere  potential  for  obtaining  a 
competitive  advantage,  so  long  as  that 
advantage  is  consistent  with  normal 
business  practices  and  does  not  violate 
the  letter  or  spirit  of  applicable  Customs 
laws  and  regulations,  is  not  a  proper 
basis  for  limiting  the  field  of  potential 
CES  operator  applicants  as  suggested  by 
these  commenters.  As  regards  a  broker 
or  broker-affiliate  CES  operator  giving 
preferences  to  its  brokerage  clients, 
Customs  believes  that  the  regulations  as 
proposed  already  address  this  both  by 
giving  to  Customs  the  initial  role  in 
determining  whether  a  CES  examination 
will  take  place  and  by  providing  for  a 
basic  "first  come-first  served"  operating 
principle  in  §  118.4(b). 

Customs  does  not  agree  with  the 
suggestion  to  amend  §  118.4  to  prohibit 
disclosure  of  an  importer's  confidential 
business  information.  A  CES  operator 
does  not  have  access  to  invoices,  bills  of 
lading,  entry  summaries  and  other 
documents  in  the  entry  package  which 
may  contain  confidential  business 
information.  Moreover,  since  the  CES 
operator  is  in  effect  operating  for  the 
benefit  of  the  importer,  any  disclosure 
of  information  to  the  detriment  of  the 
importer  should  be  dealt  with  as  a 
private  matter  between  those  parties  and 
thus  is  not  an  appropriate  matter  for 
these  regulations. 

Based  on  the  above  analysis,  Customs 
no  longer  believes  that  it  is  necessary  to 
require  submission  of  information 
regarding  possible  conflicts  of  interest 
in  the  application  process.  Accordingly, 
§  118.11  as  set  forth  below  has  been 
modified  by  removing  proposed 
paragraph  (h)  and  redesignating  (i)  as 
(h). 

Comment:  Several  commenters 
suggested  a  different  duration  for  the 
agreement  to  operate  a  CES.  One 
commenter  wanted  a  S-7  year  term 
rather  than  the  proposed  3-5  year  term. 


one  commenter  suggested  no  pre-set 
term,  and  one  commenter  requested  a  1- 
3  year  term.  The  commenters  in  favor  of 
a  longer  term  reasoned  that  this  would 
permit  a  business  to  recover  the 
expenses  of  starting  a  CES  without 
having  to  charge  high  fees  to  do  so. 

Customs  response:  Customs  agrees 
that  a  duration  of  more  than  5  years  will 
encourage  some  potential  CES  operators 
to  make  the  economic  commitment 
necessary  to  begin  operations.  However, 
Customs  still  bebeves  a  limitation  on 
the  duration  of  an  operator's  agreement 
is  necessary  to  keep  an  operator 
responsive  to  those  using  the  CES 
services  and  to  importing  trends. 
Accordingly,  §  118.3  as  set  forth  below 
has  been  modified  to  provide  for 
agreements  of  from  3  to  6  years. 

Comment:  Six  commenters  suggested 
adding  a  requirement  that  there  be  at 
least  two  CESs  in  any  port  in  order  to 
promote  competition  so  as  to  keep  fees 
reasonable  and  allow  for  choice  by  the 
importer. 

Customs  response:  Although  Customs 
agrees  in  principle  that  competition  is 
desirable,  the  number  of  CESs  within  a 
given  port  more  properly  should  be  a 
function  of  the  volume  of  examinations 
to  be  performed,  the  availability  of 
Customs  resources  to  p>erform  them,  and 
the  willingness  of  private  parties  to 
operate  a  CES.  Accordingly,  requiring  a 
minimum  of  two  CESs  in  a  given  port 
would  not  be  appropriate. 

Comment:  Two  commenters  stated 
that  §  118.3  was  too  restrictive  in  that  it 
would  not  allow  a  CES  agreement  to  be 
transferred  under  certain  conditions 
such  as  inheritance  by  children  of  the 
operator  or  upon  sale  of  stock  in  a 
company  operating  a  CES. 

Customs  response:  Customs  does  not 
agree  that  the  transfer  of  an  agreement 
should  be  permitted  even  under  the 
special  circumstances  cited  by  these 
commenters.  Customs  performs 
background  checks  on  applicants  as  part 
of  the  CES  operator  selection  process, 
and  any  transfer  of  an  agreement 
executed  by  the  selected  operator  would 
undermine  the  purpose  tMuind  the 
background  check  and  thus  could 
ultimately  compromise  the  ability  of 
Customs  to  perform  effective 
compliance  examinations.  In  addition. 
Customs  considers  as  material  factors  in 
the  selection  process  the  physical  plant 
to  be  used  as  the  CES  and  the 
applicant's  experience  in  handling 
international  cargo.  Further,  it  would 
not  be  fair  to  potential  users  of  the  CES, 
or  to  operator  applicants  who  were  not 
selected,  to  permit  transfer  of  an 
operator's  agreement. 

Comment:  Two  commenters  stated 
that  §  118.2  should  be  modified  to 
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provide  for  wider  dissemination  of 
notice  that  a  CES  is  to  be  established  or 
that  the  term  of  an  existing  CES  is  about 
to  expire.  In  addition  to  the  proposed 
posting  of  a  written  bulletin  at  the 
customhouse,  these  commenters 
suggested  including  publication  in  the 
Federal  Register,  in  the  Customs 
Bulletin,  in  local  newspapers,  in  trade 
journals,  and  in  regional  and  district 
pipelines. 

Customs  response:  Customs  agrees 
that  it  would  be  beneficial  to  have  wider 
dissemination  of  the  notice  of  intent  to 
establish  a  CES  or  of  expiration  of  an 
existing  CES  term,  but  Customs  also 
believes  that  such  wider  dissemination 
should  not  include  publications  of 
national  interest  and  circulation  but 
rather  should  be  limited  to  local 
distribution  channels  which  are  more 
likely  to  reach  the  potential  applicants 
and  other  interested  parties. 
Accordingly,  §  118.2  as  set  forth  below 
has  been  modiHed  to  provide  the 
district  director  with  more  flexibility  as 
regards  the  local  channels  to  be  used  for 
disseminating  the  notice.  In  addition, 
the  regulatory  text  has  been  changed  to 
refer  to  a  written  "notice"  rather  than 
"bulletin"  since  more  than  posting  at 
the  customhouse  could  be  involved 
under  the  section  as  so  modified. 

Comment:  Nine  commenters  stated 
that  there  should  be  greater  consultation 
with  the  importing  community  both 
when  the  district  director  is  considering 
whether  a  new  CES  should  be 
established  and  during  the  operation  of 
any  established  CES.  A  number  of  these 
commenters  stated  that  the  CES 
committee  (the  permissive  use  of  which 
was  provided  for  in  proposed  §  118.12 
in  connection  with  tne  review  of 
applications)  should  be  used  for  these 
purposes  as  well,  that  use  of  the  CES 
committee  should  be  mandatory  for  all 
such  purposes  und^fi.the  regulations, 
and  that  private  sector  representation  on 
the  CES  committee  should  reflect  a 
broad  cross-section  of  the  trade 
community.  With  regard  to  use  of  a  CES 
committee  in  reviewing  applications, 
one  commenter  suggested  tliat  a  CES 
committee  should  not  have  non- 
Customs  (that  is,  private  sector) 
members  because  existing  business 
relationships  could  improperly 
influence  the  selectionprocess. 

Customs  response:  The  comments 
submitted  suggest  a  basic  problem  with 
the  CES  committee  concept:  While 
recognizing  that  a  membership 
consisting  of  only  Customs  personnel 
would  not  address  the  need  for  private 
sector  input  in  the  decision-making 
process.  Customs  also  believes  that  it 
would  be  difficult  to  select  members 
from  the  private  sector  in  such  a  way  as 


to  avoid  complaints  from  one  party  or 
another  regarding  the  procedures  or 
results  of  the  member  selection  process 
or  regarding  potential  conflicts  of 
interest  relating  to  the  committee's 
intended  functions.  In  addition,  the 
legal  requirements  that  would  apply  to 
a  CES  committee  with  non- 
governmental members  under  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2,  which  include 
publication  of  a  notice  in  the  Federal 
Register  both  when  an  advisory 
committee  is  initially  established  and 
whenever  such  a  committee  is  planning 
to  meet,  would  be  particularly 
cumbersome  in  a  CES  context  because 
(1)  the  decision  to  create  or  convene  a 
CES  committee  would  normally  be 
made  at  the  local  level  whereas 
publication  of  notices  in  the  Federal 
Register  is  always  initiated  at  Customs 
Headquarters  and  (2)  the  additional  time 
needed  to  prepare  and  approve  a  notice 
for  publication  in  the  Federal  Register 
would  only  further  delay  the 
establishment  of  a  needed  CES,  thus 
frustrating  the  purpose  behind  the  CES 
program.  For  these  reasons,  Customs  has 
concluded  that  CES  committees  should 
not  be  used  for  any  purpose  under  the 
regulations. 

Notwithstanding  this  decision  to  do 
away  with  the  CES  committee  concept. 
Customs  agrees  that  input  from  the 
private  sector  would  be  beneficial  to  the 
trade  and  to  the  CES  program,  not  only 
in  connection  with  the  CES  operator 
selection  process  as  originally  provided 
in  proposed  §  118.12  but  also  in 
connection  with  the  basic  determination 
to  establish  a  CES  (or  to  accept  new 
applications  if  an  existing  CES  term  is 
about  to  expire  and  the  district  director 
believes  that  a  CES  operation  is  still 
needed)  under  §  118.2.  Accordingly,  in 
addition  to  the  public  notification 
procedure  changes  discussed  above  and 
in  order  to  provide  a  clear  context  for 
public  procedures,  §  118.2  as  set  forth 
below  has  been  modified  (1)  to  refer 
both  to  the  district  director's 
preliminary  determination  to  establish  a 
new  CES  and  to  the  district  director's 
belief  that  a  CES  operation  is  still 
needed  when  the  term  of  a  CES  is  about 
to  expire  and  (2)  in  either  situation,  to 
provide  for  submission  of  relevant 
comments  from  the  general  public 
within  30  days  after  publication  of  the 
notice  that  applications  are  being 
accepted.  In  addition,  the  following 
changes  have  been  incorporated  in 
§  118.12  as  set  forth  below:  (1)  The 
sentence  regarding  use  of  a  CES 
committee  has  been  removed;  (2)  a  new 
opening  sentence  has  been  added  to 
provide  for  public  notice  and  comment 


procedures  (with  a  cross-reference  to 
§  118.2  for  tills  purpose)  with  the  notice 
setting  forth  specific  information 
relevant  to  each  submitted  application 
(the  applicant's  name,  the  location  of 
the  CES  Dacility,  the  proposed  fee 
schedule,  an  equipment  list,  and  the 
number  of  employees);  (3)  the 
remainder  of  tne  section  has  been 
modified  to  refer  to  the  review  of  public 
comments  submitted  under  §§  118.2  and 
118.12  and  to  reflect  the  possibility  that 
the  district  director  may  decide  not  to 
select  a  CES  operator  (either  because  it 
has  been  decided  not  to  establish  or 
retain  a  CES  or  because  a  suitable 
applicant  has  not  come  forward);  and  (4) 
the  title  of  the  section  has  been  changed 
to  read  "action  on  application"  because 
the  section  as  modified  covers  more 
than  merely  the  review  of  applications. 
Finally,  in  order  to  ensure  trade 
community  awareness  of  the  existence 
of  the  CES,  §  118.13  as  set  forth  below 
has  been  modified  to  provide  for  local 
publication  of  a  notice  advising  the 
public  of  the  selection  of  the  OES 
operator  and  of  the  date  on  which  the 
C^S  operation  will  commence. 

Witn  regard  to  private  sector  input 
during  the  operation  of  a  CES,  Customs 
does  not  believe  that  it  is  necessary  or 
appropriate  to  make  formal  provision 
for  such  input  in  these  regulations. 
While  information  regarding  the 
ongoing  operation  of  a  CES  would  be  of 
interest  to  Customs  (in  particular  as 
regards  observance  of  CES  operator 
responsibilities  under  §  118.4),  Customs 
believes  that  existing  informal 
procedures,  whereby  any  importer  or 
other  private  party  may  bring  a 
complaint  or  other  relevant  information 
to  the  attention  of  the  district  director, 
are  sufficient  for  this  purpose. 
Moreover,  in  a  case  involving  a  CES 
operator  who  reapplies  when  his 
authority  to  operate  the  CES  is  about  to 
expire,  the  notice  and  comment 
procedures  described  above  will  afford 
the  public  ample  opportunity  to 
comment  on  tnat  CES  operation. 

Comment:  One  commenter  stated  that, 
in  order  to  avoid  unnecessary 
expenditures,  a  CES  applicant  should 
not  be  disqualified  for  failure  to  meet 
one  or  two  specific  selection  criteria  in 
§  118.11  so  long  as  the  applicant  agrees 
to  comply  with  such  criteria  within  30 
days  if  selected. 

Customs  response:  Customs  believes 
that  this  commenter  has  a  valid  point  as 
regards  the  avoidance  of  unnecessary 
expenditures  in  the  event  that  a 
particular  applicant  is  not  selected  as 
the  CES  operator.  However,  Customs 
believes  that  this  principle  should  be 
limited  to  cases  involving  a  significant 
capital  expenditure  to  make  an  existing 
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facility  conform  to  security  and  other 
physical  or  equipment  requirements 
necessary  for  the  CES  operation. 
Accordingly.  §  118.11(b)  as  set  forth 
below  has  been  modified  to  give  the 
district  director  the  authority  in  such 
circumstances,  and  if  an  applicant  so 
requests  in  the  application,  to  permit 
the  applicant  to  meet  security  and  other 
physical  or  equipment  requirements 
within  up  to  30  days  after  tentative 
selection  but  with  the  proviso  that  the 
agreement  to  operate  the  CES  shall  not 
be  execTJted  (and  thus  the  selection  does 
not  become  final  and  the  CES  operation 
may  iiot  commence)  until  the  facility 
conforms  to  those  requirements. 

Comment:  One  commenter  stated  that 
the  regulations  should  allow  an 
unsuccessful  applicant  the  opportunity 
to  appeal  the  nonselection  by  providing 
any  relevant  supplementary  information 
within  10  days,  and  this  commenter 
further  suggested  that  any  selection 
should  be  subject  to  a  180-day 
probadonary  period  in  case  a  more 
qualified  applicant  appeared  after  the 
selection  was  made  or  in  case  the 
selected  applicant  is  unable  to  operate 
properly. 

Customs  response:  Customs  does  not 
ngree  with  these  proposals  because  they 
would  unnecessarily  lengthen,  and  add 
uncetlainty  to,  the  selection  process. 
MorecA'er,  the  problem  of  a  CES  selectee 
cperalting  improperly  is  adequately 
coverjad  by  the  provisions  regarding 
selection  revocation  and  agreement 
cancellation. 

Coiiment:  Eight  commenters 
exprejfjsed  concern  about  the 
responsibility  for  cargo  both  while  it  is 
being,  moved  to  a  CES  and  while  it  is  at 
the  CES.  To  address  these  concerns, 
thesejcommenters  suggested  the 
foIIo\iSng  amendments  to  the  proposed 
regulatory  texts:  Clarifying  the 
definition  of  a  CES  as  a  place  not  in  the 
charg^  of  a  Customs  officer;  requiring 
operaltors  to  carry  a  minimum  of  $1 
million  liability  insurance;  requiring 
that  sijch  liability  insurance  cover  all 
damagje  to  mevchandise;  holding  the 
CES  operator  liable  for  any  duties  or 
taxes  Ion  lost  or  stolen  merchandise; 
inclu<ling  the  broker's  importation  and 
entry  .bond  as  one  of  the  bonds  under 
which  merchandise  is  transferred;  and 
specifically  prohibiting  any  non-bonded 
transfer  of  merchandise.  Another 
commenter  stated  that  the  reference  to 
a  "performance  bond"  in  the  first 
sentence  of  §  118.4(g)  was  unclear  and 
suggested  that  the  text  be  revised  to 
state  that  the  CES  operator  agrees  that 
"the  terms  of  its  custodial  bond  will 
apply  to  the  CES  operation". 

Customs  response:  Before  responding 
to  the  above  comments,  an  issue 


concerning  the  organization  of  the 
regulations  must  be  addressed.  It  is 
noted  in  this  regard  that  proposed 
subparts  A,  B,  and  D  of  new  part  1 18  set 
forth  general  provisions  and 
establishment  and  termination  rules 
applicable  to  CESs,  whereas  proposed 
subpart  C  (consisting  of  §§  118.21- 
118.24)  sets  forth  sp>ecific  procedures 
and  requirements  for  the  movement  of 
merchandise  to  a  CES  for  piuposes  of 
examination.  It  is  further  noted  that  part 
151  of  the  Customs  Regulations  (19  CFR 
part  151)  concerns  the  examination, 
sampling  and  testing  of  merchandise 
and,  in  subpart  A  thereof,  sets  forth 
certain  basic  requirements  end 
procedures  for  the  examination  of 
merchandise  which  are  equally 
applicable  in  a  CES  context.  In  order  to 
ensure  consistency  of  context  and  better 
proximity  as  between  related 
provisions,  proposed  subpart  C  of  part 
118  has  been  transferred  in  this 
document  to  subpart  A  of  part  151  as 
one  new  §151.15  (with  paragraphs  (a)- 
(d)  thereof  corresponding  to  proposed 
§§  118.21-118.24  respectively),  and  the 
following  conforming  changes  to  other 
regulatory  provisions  have  been  made  as 
set  forth  below  to  reflect  this  transfer: 
(1)  Adding  a  sentence  to  §  118.0  (Scope) 
to  clarify  that  the  procedures  governing 
the  transfer  of  merchandise  to  a  CES  are 
set  forth  in  part  151;  (2)  renumbering 
proposed  §§118.31-118.34  as 
§§  118.21-118.24  and  redesignating 
proposed  subpart  D  as  subpart  C;  (3) 
modifying  the  first  sentence  of  §151.6  to 
include  a  reference  to  examination 
required  or  authorized  under  §151.15; 
and  (4)  modifying  the  first  sentence  of 
§  151.7  to  include  a  reference  to 
examination  at  a  CES  as  provided  in 
§151.15.  For  ease  of  reference  within 
this  document,  where  submitted 
comments  concern  aspects  of  proposed 
§§118.21-118.24  and  result  in  changes 
to  the  proposed  texts,  the  agreed 
changes  are  described  in  the  relevant 
discussion  as  changes  appearing  in  new 
§  151.15  as  set  forth  in  this  document. 

Customs  agrees  with  the  comment 
regarding  clarification  of  the  definition 
of  a  CES  as  a  place  not  in  the  charge  of 
a  Customs  officer,  and  the  first  sentence 
of  §  118.1  as  set  forth  below  has  been 
modified  accordingly.  In  addition,  the 
introductory  text  of  §151. 15(b)  as  set 
forth  below  has  been  modified  to 
expressly  prohibit  non-bonded  transfers 
as  one  commenter  suggested  and  to  also 
improve  the  clarity  of  the  text.  Customs 
also  agrees  that  a  broker,  if  acting  as 
importer  of  record,  should  be  allowed  to 
obligate  his  importation  and  entry  bond 
for  the  transfer  of  cargo  to  a  CES,  and 
§  151.15(b)(4)  as  set  forth  below  has 


been  modified  to  clarify  that  liability  is 
under  the  bond  of  the  importer  of  record 
who  may  be  the  actual  importer  or  an 
agent  of  the  importer. 

Customs  does  not  agree  with  the 
suggestion  regarding  the  need  to  set  a 
specific  minimum  of  $1  million  liability 
insurance.  Customs  is  of  the  view  that 
a  specific  regulatory  minimum  level 
would  be  inappropriate  because  the 
necessary  level  would  depend  on  the 
overall  number  and  type  of 
examinations  performed  within  the  port 
and  at  the  particular  CES  faciUty. 

Customs  also  disagrees  with  the 
suggestion  that  the  operator's  liability 
insurance  should  cover  all  damage  to 
merchandise  stored  in  the  CES.  Such 
insurance  is  intended  to  compensate  the 
owner  of  merchandise  for  loss,  theft,  or 
damage  occiuring  while  the 
merchandise  is  in  the  operator's  control 
and  resulting  from  actions  or  negligence 
on  the  part  of  the  operator  or  his 
employees.  On  the  other  hand,  the  CES 
operator  should  not  be  required  to  carry 
liability  insurance  to  cover  damage 
occurring  outside  the  operator's  control 
as,  for  example,  when  Customs  causes 
damage  to  merchandise  in  connection 
with  an  examination  to  determine 
whether  contraband  is  concealed  within 
that  merchandise. 

Customs  does  not  agree  that  the  CES 
operator  should  be  made  solely  liable 
for  any  duties  and  taxes  on  lost  or  stolen 
merchandise.  The  CES  operator's 
liability  for  duties  and  taxes  exists  only 
during  the  period  when  the 
merchandise  is  covered  by  the 
operator's  custodial  bond  and  not  when 
the  loss  or  theft  occurs  during  coverage 
of  the  merchandise  by  another  bond 
such  as  an  importer's  entry  bond  or  a 
cartman's  custodial  bond. 

Finally,  Customs  agrees  that  the 
"performance  bond"  reference  in 
§  118.4(g)  is  confusing  because  it  can 
only  have  reference  to  a  Customs 
custodial  bond  covering  the  LiUj 
operation  (which,  under  §118.1  lie), 
must  be  in  existence  when  an  applicant 
is  selected  as  a  CES  operator).  In  order 
to  address  this  point,  §  118.4(g)  as  set 
forth  below  has  been  modified  by 
removing  from  the  first  sentence  the 
words  "and  further  agrees  to  its 
application  as  a  performance  bond  to 
the  CES  operation"  which  are 
redundant  in  this  context.  In  this  way  a 
clear  and  proper  relationship  will  exist 
between  possession  of  a  custodial  bond 
for  selection  purposes  as  required  by 
§  118.11  and  continued  maintenance  of 
that  bond  during  operation  of  the  CES 
as  required  by  §  118.4. 

Comment:  A  large  number  of 
comments  was  received  on  subpart  D 
(redesignated  in  this  document  as 
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subpart  C  as  discussed  above)  relating  to 
the  immediate  or  proposed  revocatirai  of 
selection  and  cancellation  of  the 
agreement  to  operate  a  CES.  Several 
commenters  raised  a  number  of 

[)rocedural  issues,  arguing  in  favor  of 
onger  appeal  periods,  more  extensive 
appeal  rights,  and  specific  provision  for 
a  formal  hearing  and  for  judicial  review 
as  is  done  in  the  regulations  applicable 
to  Customs  bonded  warehouses  and 
licensed  caitmen.  Two  commenters 
suggested  that  these  regulations  should 
not  cow  existing  CESs.  One  commenter 
wanted  clarification  that  a  CFS  operator 
also  operating  a  CES  would  have 
revocation  procedures  concerning  the 
CFS  operation  covered  by  the 
appropriate  regidations  in  part  19  of  the 
Customs  Regulatioiu.  One  commenter 
believed  it  was  imreasonable  to  propose 
revocation  and  cancellation  for  not 
following  a  single  order  of  a  Customs 
officer,  and  another  commenter  argued 
that  immediate  revocation  and 
cancellation  for  commission  of  criminal 
acts  should  not  be  permitted  in  the 
absence  of  either  an  actual  conviction  or 
an  admission  by  the  alleged  violator  that 
the  act  occurred.  One  commenter 
suggested  adding  offering  or  giving  a 
gratuity  to  a  Customs  officer  as  grounds 
for  immediate  revocation  and 
cancellation.  Another  commenter 
suggested  adding  the  following 
circumstances  as  grounds  for  proposed 
revocation  and  cancellation:  (1)  When  a 
CES  operator  charges,  or  proposes  to 
charge,  excessive  fees  for  services;  and 
(2)  when  the  CES  committee  requests 
the  district  director  to  take  such  action. 

Customs  response:  Customs  does  not 
agree  with  the  proposals  to  extend  the 
appeal  time  limits  and  to  provide  for 
formal  hearings  and  for  app)eal  rights 
beyond  the  level  of  the  Commissioner  of 
Customs.  The  appeal  time  limits  are 
restricted  in  each  case  to  a  10-day 
period  because  a  longer  period  would  be 
extremely  disruptive  to  the  cargo 
operation  of  any  district  due  to  the 
relatively  small  number  of  CESs  in 
operation  there.  A  more  extended 
appeal  procedure  would  have  a 
detrimental  effect  on  the  delivery  of 
cargo  to  many  importers  and  would 
have  a  negative  impact  on  the  efficient 
use  of  Customs  personnel  by  increasing 
Customs  costs  and  reducing  Customs 
ability  to  detect  contraband. 

With  regard  to  the  comments  in  favor 
of  formal  hearings  and  more  extended 
appeal  rights.  Customs  notes  that  there 
is  a  fundamental  operational  distinction 
between  CESs  and  the  bonded 
warehouses  and  licensed  cartmen 
mentioned  by  the  commenters:  Whereas 
use  of  a  CES  occurs  only  as  a  result  of 
a  case-by-case  Customs  determination  to 


examine  particular  merchandise  (and  in 
some  cases  to  use  a  particiilar  CES),  in 
the  majority  of  cases  use  of  a  bonded 
warehouse  or  cartman  occurs  at  the 
instigation  of  the  importer  or  the 
importer's  agent  and  %^thout  the  initial 
involvement  of  Customs.  Moreover. 
Customs  is  not  required  under  the  law 
to  provide  formal  hearings  or  more 
extended  appeal  rights  in  connection 
with  an  administrative  procedure  such 
as  a  CES  revocation  and  cancellation 
action.  In  light  of  these  factors,  and 
given  the  extensive  due  process 
protection  reflected  in  the  CES 
regulations.  Customs  does  not  believe 
that  it  is  necessary  to  precisely  track  the 
procedures  used  for  bonded  warehouses 
and  cartmen.  Finally,  it  should  be  noted 
that  the  presence  or  absence  of  a 
specific  reference  to  judicial  appeal  in 
the  Customs  Regulations  has  no  legal 
effect  on  the  right  of  a  party  to  seek 
review  of  an  adbiinistrative  action  in 
any  court  of  competent  jurisdiction. 

Customs  does  not  agree  with,  the 
proposal  to  existing  OESs  from  these 
regulations.  It  would  be  inappropriate  to 
treat  two  CES  operations  in  a  different 
manner  when  the  purpose  behind  the 
revocation  and  cancellation  procedure 
(to  ensure  that  CES9%re  operated 
properly)  clearly  applies  to  all  CES 
operations.  Accordingly,  Customs 
cannot  accede  to  the  enforcement 
loophole  which  this  comment  appears 
to  suggest.  On  the  other  hand,  and 
assuming  that  an  existing  CES  otherwise 
operates  in  conformity  with  the 
regulatory  requirements.  Customs  will 
honor  any  existing  agreement  as  regards 
the  duration  of  the  GES  operation  and 
the  security  and  other  physical 
requirements  needed  at  the  CES. 

A  CFS  operator  continues  to  be 
subject  to  the  provisions  in  part  19 
concerning  suspension  or  revocation  of 
the  privilege  to  operate  a  CFS.  The  CES 
regulations  do  not  supersede  or 
otherwise  affect  the  CFS  regulations  in 
this  regard. 

Customs  believes  that  proposing 
revocation  because  a  CES  operator  failed 
to  follow  a  Customs  order  is  reasonable 
because  in  the  appeal  process  the 
operator  will  be  given  the  opportunity 
to  show,  for  example,  that  he  did 
comply  with  the  order,  that  the  order 
was  not  correctly  communicated  by 
Customs,  or  that  the  order  was,  in  fact, 
improper. 

Customs  does  not  agree  with  the 
suggestion  that  immediate  revocation 
and  cancellation  for  a  criminal  act  be 
limited  to  cases  involving  an  actual 
conviction  or  admission.  The  only 
criminal  offenses  which  will  result  in  an 
immediate  revocation  and  cancellation 
are  those  which  involve  theft, 


smuggling,  or  a  thefl-connected  crime. 
These  specific  offenses  were  included  in 
the  regulation  in  question  because  they 
are  of  overriding  concern  to  Customs 
given  the  threat  that  a  perpetrator  of 
such  offianses  cxNild  pose  to  a  CES 
operation  and  to  the  merchandise  under 
the  control  thereof.  In  view  of  the  fact 
that  significant  procedural  and  other 
delays  often  occur  in  the  criminal 
justice  system  before  conviction  or 
acquittal  results  and  since  admissions  of 
guilt  are  comparatively  rare,  these 
special  concerns  militate  strongly 
against  basing  an  immediate  revocation 
and  cancellation  only  on  an  actual 
conviction  or  admission. 

Customs  does  not  believe  that  it  is 
necessary  or  appropriate  tc  list  the 
giving  or  offering  of  a  gratuity  as  one  of 
the  offenses  which  mil  be  grounds  for 
immediate  revocation  and  cancellation. 
While  bribery  is  a  serious  offense,  it  is 
usually  committed  in  conjunction  with 
smuggling  or  theft  which  are  already 
grounds  for  immediate  revocation  and 
cancellation.  Moreover,  since  the  giving 
of  a  gratuity  does  not  intrinsically 
involve  a  threat  to  the  revenue  or  to  the 
merchandise  stored  at  a  CES,  Customs 
believes  that  if  the  gratuity  is  offered  or 
given  by  an  employee  of  the  CES  rather 
than  by  the  operator  himself,  the  CES 
operator  should  first  be  given  an 
opportimity  to  demonstrate  that  he  had 
no  prior  knowledge  of,  and  involvement 
in,  the  improper  action  of  his  employee. 

Customs  does  not  agree  that  charging 
or  proposing  to  charge  excessive  fees 
should  be  grounds  for  revocation  and 
cancellation  because  (1)  all  fee 
schedules  and  changes  thereto  must  be 
approved  by  the  district  director  and  (2) 
a  failure  to  abide  by  the  fees  as 
approved  by  the  district  director  is 
already  a  ground  for  revocation  and 
cancellation.  Finally,  in  view  of  the 
decision  not  to  employ  the  CES 
committee  concept  as  discussed  above, 
the  suggested  ground  for  proposed 
revocation  and  cancellation  based  on  a 
request  made  by  a  CES  committee  has 
become  moot. 

Commenf ;  A  number  of  commenters 
made  the  following  suggestions 
regarding  the  fees  charged  by  a  CES 
operator:  That  any  proposed  fee  changes 
be  reviewed  by  a  CES  committee;  that 
Customs  audit  operator's  records:  that 
each  CES  applicant  include  a  detailed 
operating  budget,  including  profit 
margin,  in  the  application;  that  a  new 
user  fee  be  assessed  on  all  importers,  or 
that  the  existing  merchandise 
processing  fee  (MPF)  be  used,  to  cover 
examination  costs  in  place  of  the  CES 
operator  fees:  that  the  notice  period  for 
proposed  fee  changes  in  $  llB.4(c)  be 
shortened  from  90  days  to  30  days:  that 
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§  118.4(c)  be  amended  to  refer  to 
"reasonable"  service  fees;  and  that  the 
regulations  be  amended  to  define 
reasonable  fees  as  fees  which  are 
"comparable  to  fees  for  similar  services 
in  the  commimity".  as  was  stated  in 
regard  to  the  selection  process  outlined 
in  tbe  Directive  implementing  the  CES 
program. 

Customs  response:  Before  responding 
to  the  above  comment,  two  issues 
regarding  changes  to  approved  fee 
schedules  must  be  discussed  and 
resolved. 

The  first  issue  is  both  organizational 
and  procedural  in  nature,  and  in  this 
regard  Customs  notes  that  whereas  the 
first  sentence  of  proposed  §  118.4(c) 
requires  that  fees  be  assessed  as 
outlined  in  the  fee  schedule  included  in 
the  approved  application,  the  remaining 
sentences  thereof  concern  the 
procedures  for  subsequent  changes  to  an 
approved  fee  schedule.  On  further 
reflection,  Customs  does  not  believe  it  is 
appropriate  to  include  fee  change 
procedures  within  §  118.4  which  is  only 
intended  to  outline  the  basic 
responsibilities  of  a  CES  operator  and 
thus  more  properly  in  paragraph  (c) 
should  only  cover  the  responsibility  to 
abide  by  the  approved  fee  schedule 
(induding  any  subsequent  changes 
thereto).  Accordingly,  this  document 
incorporates  the  following  changes:  (1) 
A  new  §  118.5  has  been  added  to  cover 
procedures  for  changes  to  a  fee 
schedule:  and  (2)  paragraph  (c)  of 
§  118.4  has  been  modified  to  reflect  only 
the  first  sentence  of  the  paragraph  as 
proposed  and  with  the  addition  of  a 
reference  to  fee  changes  approved  under 
§  118.5.  Consistent  with  the  principle  of 
allowing  input  &x)m  the  public  during 
the  decision-making  process  without 
utilizing  the  CES  committee  concept  as 
discussed  above  in  connection  with  the 
CES  operator  application  process,  new 
§  118.5  as  set  forth  below  provides  for 

(1)  publication  of  a  notice  of  the 
proposed  fee  schedule  changes  with  the 
solicitation  of  comments  from  the 
general  public,  with  a  cross-reference  to 
§  118.2  as  regards  the  procedures  for 
dissemination  of  the  notice  and  for 
submission  of  the  public  comments,  and 

(2)  publication  of  a  notice  of  the  new  fee 
schedule  if  the  proposed  changes  are 
approved  by  the  district  director.  In 
addition,  new  §  118.5  refers  to  the 
intention  of  a  CES  operator  to  "increase, 
add  to  or  otherwise  change"  the  service 
fees  (in  order  to  clarify  that  the  section 
applies  to  any  change  to  the  fee 
schedule,  including  an  increase  of  an 
existing  fee  amount,  the  addition  of  a 
new  fee,  or  the  reduction  or  elimination 
of  an  existing  fee),  requires  written 
justification  also  for  the  addition  of  a 


new  fee  (which  is  akin  to  a  fee  increase 
for  which  written  justification  was 
specified  in  proposed  S  118.4(c)),  and 
provides  for  written  notice  to  the  CES 
operator  of  the  district  director's 
decision  on  the  proposed  fee  change. 

The  second  issue  concerns  the 
relationship  between  the  obligation  of  a 
CES  operator  to  abide  by  a  changed  fiae 
schedule  and  the  sanctions  that  may  be 
imposed  if  the  operator  fails  to  do  so.  It 
is  noted  in  this  regard  that  whereas 
proposed  §  118.31(b)(1)  (reniunbered  in 
this  document  as  §  118.21(b)(1)  as 
discussed  above)  provided  that  the 
district  director  may  propose  revocation 
and  cancellation  if  the  CES  operator 
"*  •  •  fails  to  operate  in  accordance 
with  the  terms  of  his  agreement",  a 
changed  fee  schedule  in  effect  replaces 
the  fee  schedule  approved  as  part  of  the 
CES  operator  application  process  but 
does  not  become  part  of  the  agreement 
itself.  Thus  a  potential  anomaly  could 
arise  whereby  sanctions  could  be  taken 
for  failure  to  follow  the  original  fee 
schedule  but  not  for  failure  to  follow  a 
changed  one.  In  order  to  avoid  such  an 
unintended  and  inappropriate  result, 
§  118.21(b)(1)  as  set  forth  below  has 
been  modified  by  adding  at  the  end  a 
general  reference  to  §  118.4  so  that  the 
obligation  to  follow  a  changed  fee 
schedule  (as  provided  in  modified 
§  118.4(c)  discussed  above)  will  be 
treated  the  same  as  the  obligation  to 
follow  an  original  fee  schedule  for 
purposed  of  a  proposed  revocation  and 
cancellation  action. 

Customs  does  not  agree  with  those 
commenters  who  argued  that  Customs 
should  audit  an  operator's  records  and 
that  each  applicant  should  provide  a 
detailed  operating  budget  including 
profit  margin.  Neither  an  applicant's 
operating  budget  nor  a  CES  operator's 
general  business  records  are  matters 
over  which  Customs  should  exercise 
direct  control  or  oversight  by  audit  or 
otherwise.  Although  Customs  is  directly 
concerned  with  the  nature  of  the  fees 
charged  (as  further  discussed  below) 
and  the  manner  in  which  the  operator 
makes  merchandise  available  for 
examination  and  thus  may  have 
occasion  to  look  into  complaints 
affecting  those  areas.  Customs  has  no 
intention  of  routinely  auditing  or 
otherwise  controlling  each  and  every 
aspect  of  a  CES  operation. 

Customs  lacks  the  authority  to  impose 
a  new  user  fee  in  this  situation.  As 
regards  use  of  the  present  MPF  in  place 
of  CES  operator  fees.  Customs  does  not 
agree  with  this  suggestion  for  two 
related  reasons:  (1)  Contrary  to  the  case 
of  the  MPF,  CES  fees  are  not  paid  to 
Customs  for  services  provided  by 
Customs  to  the  importer  (rather,  they  are 


paid  to  the  CES  operator  for  services 
provided  by  that  operator  to  the 
importer);  and  (2)  CES  fees  cover, 
among  other  things,  the  maintenance 
and  operating  costs  of  the  CES  and  thus 
they  do  not  relate  to  Customs  costs  for 
examining  the  merchandise  (which,  in 
terms  of  salary  and  expenses  of  the 
Customs  inspector  performing  the 
examination,  would  normally  be 
covered  by  the  MPF).  Customs  further 
notes  that  under  a  longstanding 
principle  established  in  an  opinion  of 
the  Attorney  General  (35  O.A.G.  431 
(1928))  and  reflected  in  §§  151.6  and 
151.7  of  the  Customs  Regulations,  the 
expenses  incurred  in  making 
merchandise  available  to  Customs  for 
purposes  of  examination  are  to  be  home 
by  the  importer  rather  than  by  Customs 
(except  when  tbe  examination  takes 
place  at  the  public  stores);  this  principle 
was  reaffirmed  in  T.D.  84-152  (49  FR 
29372)  which  amended  §§  151.6  and 
151.7  to  limit  the  use  of  public  stores  as 
places  for  the  examination  of 
merchandise.  The  legal  responsibility  of 
importers  to  cover  expenses  in 
connection  with  the  examination  of 
merchandise  is  based  on  legal  authority 
totally  separate  fixim  the  user  fee  statute 
(19  U.S.C  58c),  and  the  importer's 
payment  of  a  fee  to  a  CES  operator  for 
his  services  is  nothing  more  than  an 
alternative  means  for  the  importer  to 
carry  out  that  legal  responsibility- 
Customs  does  not  agree  with  tne 
suggestion  that  the  notice  period 
regarding  a  proposed  fee  schedule 
change  be  reduced  from  90  to  30  days. 
In  view  of  the  changes  to  the  regulatory 
texts  to  provide  public  notice  and 
comment  procedures  on  fee  schedule 
changes  (which  will  include  a  30-day 
public  comment  period  under  new 
§  118.5  and  modified  §  118.2)  as 
discussed  above,  the  90-day  period  must 
be  retained  in  order  to  ensure  sufficient 
time  for  all  reouired  procedures. 

As  regards  tne  comment  that 
§  118.4(c)  should  refer  to  "reasonable" 
service  fees,  Customs  agrees  that  some 
type  of  standard  should  apply  to  fees 
charged  by  a  CES  operator  because  the 
limited  number  of  CESs  established  in 
a  given  area  could  otherwise  give  rise  to 
monopolistic  fee  levels.  However, 
Customs  does  not  believe  that  a  mere 
reference  to  "reasonable"  fees  would  be 
useful  because  this  would  impose  a 
requirement  without  providing  any 
meaningful  definition  or  standard.  The 
better  approach,  as  suggested  by  one  of 
the  commenters.  would  be  to  refer  to 
fees  that  are  "comparable  to  fees  for 
similar  services"  in  the  area  in  which 
tlie  CES  is  located,  and  Customs 
believes  that  the  appropriate  place  for 
such  a  standard  would  be  §  118.11(c) 
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(rather  than  §  118.4(c})  so  that  the 
standard  is  properly  apphed  at  the  very 
beginning  in  connection  with  the 
application  approval  process. 
Accordingly,  §  118.11|c)  as  set  forth 
below  has  been  modified  to  refer  to 
service  fees  comparable  to  fees  for 
similar  ser\ices  in  the  area  to  be  served 
by  the  CES,  but  with  the  qualification 
that  this  comparability  requirement  may 
be  affected  by  special  costs  borne  by  the 
applicant  such  as  facility  modifications 
to  meet  specific  cargo  handling  or 
storage  requirements  or  Customs 
security  needs.  However,  it  should  be 
noted  that  since  the  fee  schedule  is  one 
of  the  criteria  used  to  judge  an 
application,  proposing  a  higher-than- 
normal  fue  schedule  in  order  to  recover 
such  costs  could  have  an  adverse  effect 
en  an  applicant's  candidacy 
(particularly  if  another  othervvise  equal 
applicant  does  not  have  to  modify  his 
facility  and  thus  proposes  a  lower  fee 
schedule).  Finally,  a  reference  to  this 
principle  of  comparability  has  been 
included  in  §  118.5  to  ensure 
consistency  in  the  context  of  fee 
schedule  changes. 

Comment:  Several  commenters  slated 
that  the  regulatory  criteria  for  selection 
were  too  general.  In  this  regard,  they 
recommended  providing  specific 
standards  concerning  location  and 
physical  and  security  requirements  (for 
example,  maximum  distance  from  the 
unloading  facility,  minimum  square 
footage,  number  of  bay  doors,  alarm 
system,  sprinkler  system)  and 
concerning  required  experience  or 
training  for  CES  employees,  with  these 
specific  criteria  to  be  supplemented  as 
necessary  by  any  special  local  criteria 
set  forth  in  the  notice  to  the  public  in 
connection  with  the  application 
process. 

Customs  response:  Customs  does  not 
agree  that  such  detailed  standards 
should  be  included  in  the  regulations 
because  operational  and  physical 
requirements  too  often  vary  from  one 
CES  to  another  even  within  the  same 
district  or  port  of  entry.  For  example, 
the  operation  of  an  airport  CES  where 
much  cargo  is  loose  or  on  pallets  (and 
thus  more  easily  examined)  is  different 
from  a  seaport  CES  where  most  cargo  is 
containerized.  Moreover,  as  compared 
to  CESs  in  large  seaports,  CESs  at  land 
border  points  and  at  inland  ports  often 
handle  less  varied  types  of  cargo  and 
have  lower  examination  volumes  ar,d 
thus  often  have  to  meet  less  stringent 
requirements  regarding  floor  space,  bay 
doors,  machinery  or  handling 
equipment  and  other  physical  factors. 
Accordingly,  in  order  to  retain  sufficient 
flexibility  to  meet  local  needs,  Customs 
believes  that  specific  criteria  are 


inappropriate  for  the  regulations  but 
rather  should  be  applied  on  a  case-by- 
case  basis  by  setting  them  out  in 
connection  with  the  notice  by  the 
district  director  that  applications  to 
operate  a  CES  are  being  accepted. 

Comment:  Two  commenters 
recommended  language  prohibiting  any 
CES  operations  at  airports. 

Customs  response.  The  need  for  a  CES 
is  based  on  two  principal  factors:  The 
cargo  activity  in  a  port  of  entry  and  the 
demands  placed  on  the  Customs 
resources  needed  to  examine  thai  cargo 
so  as  to  ensure  compliance  with  the  Jaw. 
Thus,  the  regulations  neither  mandate 
nor  preclude  CES  operations  based  on 
the  particular  type  of  location  because 
the  central  issue  in  establishing  a  CES 
is  the  workload  level  in  the  area  to  be 
ser\iced  by  the  CES.  If  cargo  activity 
increases  significantly  at  an  airport 
(particularly  in  terms  of  the  number  of 
cargo  receivers)  so  as  to  put  a  strain  on 
Customs  examination  resources,  it 
would  be  in  the  interest  of  both  Customs 
and  importers  to  establish  a  CES. 
Accordingly,  Customs  believes  it  would 
be  inconsistent  with  the  purpose  of  the 
CES  program  to  exclude  airports  as  CES 
locations. 

Comment:  One  commenter  suggested 
requiring  applicants  to  commit  to 
participation  in  the  Automated  Manifest 
System  (AMS). 

Customs  response:  Customs  does  not 
believe  it  would  be  appropriate  to 
impose  such  a  requirement  because  at 
this  time  there  is  no  provision  for  CES 
participation  as  a  receiver  or  transmitter 
of  information  through  AMS. 

Comment:  One  commenter  suggested 
listing  types  of  cargo  that  cannot  be  sent 
to  a  CES. 

Customs  response:  Customs  notes  that 
certain  types  of  merchandise  (for 
example,  heavy  machineri')  probably 
could  not  be  transported  to  or  handled 
ct  a  CES  and  that  other  types  of 
merchandise  (for  example,  explosives 
and  other  dangerous  products)  would 
rarely,  if  ever,  be  designated  fcr 
examination  at  a  CES.  However. 
Customs  does  not  believe  that  it  would 
be  appropriate  to  include  such  an 
exclusionary  list  in  the  regulations 
because  there  will  also  be  cases  in 
which  a  special  cargo  (for  example, 
frozen  fish)  could  be  handled  at  one 
CES  but  not  at  another.  Since  Customs 
makes  the  determination  as  to  whether 
merchandise  is  to  be  sent  to  a  CES  fcr 
examination,  it  would  be  preferable  to 
deal  with  such  issues  on  a  case-by-case 
basis  so  that,  when  special  types  of 
merchandise  require  examination, 
arrangements  can  be  made  to  perform 
the  examination  at  the  best  suited 
location. 


Comment:  Several  commenters  argued 
that  the  cargo  owner  or  broker,  and  not 
the  district  director,  should  designate 
the  CES  to  which  merchandise  is  to  be 
sent. 

Customs  response:  Although  under 
§  151.15(a)  as  set  forth  below  the  entry 
filer  normally  designates  the  CES  to  be 
used,  the  district  director  has  authority 
under  §  151.15(d)  to  override  the  entry 
filer's  designation,  coosistent  with  the 
authority  of  a  Customs  officer  to 
designate  the  place  of  examination 
under  19  U.S.C  1499.  Customs  believes 
that  the  authority  reflected  in 
$  151.15(d)  should  be  retained  because 
(1)  as  previously  noted.  Customs 
controls  the  entire  process  starting  with 
the  decision  to  examine  the 
merchandise,  (2)  Customs  must  ensure 
that  the  CES  is  compatible  with  the  t\-pe 
of  merchandise  to  be  examined,  and  (3) 
the  availability  of  Customs  officers  at  a 
particular  CES  at  a  particular  time  may 
affect  the  selection  of  the  CES  to  be 
used. 

Comment:  One  commenter  said  that 
§  118.22  (§  151.15(b)  as  set  forth  below) 
should  state  exactly  how  the  importer  or 
broker  selects  the  specific  movement 
method  among  the  four  methods  listed. 

Customs  response:  Customs  does  not 
agree  that  §  151.15(b)  should  be 
modified  as  suggested,  because  the 
movement  method  and  resulting 
custodial  bond  liability  is  more  properly 
a  private,  nonregulatory  matter  that 
should  be  resolved  among  t>je  affected 
parties  (importing  carrier,  importer, 
broker,  bonded  carrier,  CES  opera) orj. 

Comment:  One  commenter  suggested 
adding  language  stating  that  the  CES 
operator  will  make  every  effort  to  reload 
a  container  and  will  notify  the  carrier  if 
he  cannot.  Another  commenter  stated 
that  the  principle  of  an  "appointed" 
examination  time  should  be  added  to 
§  118.4(b)  (which  only  refers  to  service 
provided  on  a  "first  come-first  served" 
basis)  to  reflect  the  fact  that  Customs 
often  sends  a  particular  cargo  specialist 
to  a  CES  to  examine  specific 
merchandise  at  a  prearranged  time. 

Customs  response:  Since  under  the 
basic  CES  operating  principle  the  CES 
operator  renders  services  on  behalf  of 
the  importer  rather  than  for  the  benefit 
of  the  carrier,  Customs  cannot  require  in 
the  regulations  that  the  CES  operator 
provide  notice  of  reloading  problems  to 
the  carrier;  however,  there  is  nothing  to 
prevent  a  CES  operator  and  a  carrier 
from  making  their  own  private 
arrangements  in  this  regard.  As  regards 
an  appointed  time  for  an  examination, 
this  procedure  is  not  generally  used  in 
the  case  of  CESs  end  therefore  §  118.4(b) 
should  not  be  modified  as  suggested. 
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Comment  The  Focxl  and  Drug 
Administration  (FDA)  recommended 
adding  general  references  to  "other 
government  agendes"  or  "other 
government  agency  personnel"  to 
various  regulatory  provisions  regarding 
office  space  availability,  making 
merchandise  availi^le  for  inspection, 
selection  of  a  CES  operator  who  will 
best  meet  examination  needs,  and 
authority  to  order  merchandise  to  a  CES 
and  to  designate  the  CES  to  be  used. 

Customs  response:  Customs  agrees  in 
principle  that,  as  a  general  rule,  it  is 
desirable  for  other  government  agencies 
to  examine  merchandise  at  a  CES 
because  it  will  generally  save  time  and 
money  for  the  importer  to  have  all 
interested  agencies  examine  his  goods  at 
one  place.  However,  Customs  does  not 
believe  that  the  suggested  regulatory 
changes  should  be  made  at  this  time 
because  publication  of  specific 
proposals  by  Customs  and  the  other 
interested  agencies,  with  opportunity 
for  public  comment,  would  be  necessary 
before  such  substantive  changes  could 
be  implemented.  Customs  will,  of 
course,  continue  to  coordinate  with 
other  government  agencies  to  the 
greatest  extent  possible  in  arranging 
examinations  at  CESs  to  ensure 
compliance  with  laws  administered  by 
those  agencies. 

Comment:  One  commenter  questioned 
the  propriety  of  these  regulations  based 
on  the  argument  that  the  CES  selection 
process  is  actually  a  contracting  process 
subject  to  Federal  procurement 
regulatory  procedures. 

Customs  response:  Customs  does  not 
agree.  The  CES  selection  process  does 
not  involve  a  procurement  (that  is.  a 
purdiase  and  sale)  between  Customs 
and  the  CES  operator  and  thus  there  is 
no  contract  within  the  meaning  of  the  . 
Federal  procurement  regulations. 

Comment:  One  commenter 
recommended  (1)  amending  §  118.11(f) 
to  require  that  a  CES  applicant  identify 
in  the  employee  list  any  employee 
known  to  have  had  a  felony  conviction 
and  (2)  amending  §  118.4(f)  to  require 
that  a  CES  operator  provide  the  same 
information  as  part  of  keeping  the  list  of 
employees  cxirrent.  similar  to  what  is 
required  of  Customs  brokers  in 
§  111.53(e)  of  the  Customs  Regulations. 
This  commenter  also  stated  that 
providing  an  employee's  social  security 
number  should  be  mandatory  as  is  the 
case  with  Customs  broken. 

Cutoms  response:  Customs  does  not 
agree  that  the  regulations  should  require 
that  en  applicant  identify,  or  that  an 
operator  update  the  employee  list 
regarding,  any  employee  known  to  have 
had  a  felony  conviction.  Customs  notes 
in  this  regard  that  the  conunentm-'s 


reliance  on  §  111.53(e)  of  the  broker 
regulations  in  the  present  context  is 
misplaced  for  the  following  reasons:  (1) 
The  cited  broker  regulation  is  based 
directly  on  a  statutory  provision  (19 
U.S.C.  1641(d)(1)(E)):  (2)  the  broker 
statutory/regulatory  provision  is  a 
ground  for  disciplinary  proceedings  (for 
knowingly  employing  a  felon)  but  is  not 
a  substantive  reporting  requirement;  and 
(3)  the  sensitivity  issue  as  regards 
employment  of  a  felon  is  clearer  in  the 
case  of  brokers  because  not  all  aspects 
of  a  broker's  business  are  covered  by  a 
Customs  bond  and  Uability  insurance. 
As  concerns  the  voluntary  providing  of 
social  security  numbers.  Customs  notes 
that  §  118.11(f)  conforms  to  the 
requirements  of  the  Privacy  Act  of  1974 
(5  U.S.C.  552a)  in  this  regard. 

Additional  Changes  to  the  Proposed 
Regulatory  Texts 

In  addition  to  the  changes  discussed 
above  in  connection  with  the  comment 
analysis,  the  regulatory  texts  as  set  forth 
below  incorporate  furtiier  editorial  or 
other  non-substantive  changes  to  the 
proposed  regulations  in  order  to 
improve  the  clarity,  readability  or 
organization  of  the  texts.  The  following 
principal  changes  are  noted  in  this 
regard: 

Section  118.3 

The  second  sentence  has  been 
changed  to  state  that  failure  to  execute 
the  agreement  "may  result  in"  tentative 
selection  of  another  applicant  "or 
republication  of  the  notice  soliciting 
applications",  to  clarify  that  certain 
circumstances  (for  example,  the  absence 
of  another  suitable  applicant)  may  make 
another  selection  impracticable  at  that 
time. 

Section  118.4 

TTie  introductory  text  has  been 
changed  by  adding  a  reference  to 
"commencing  operation"  of  a  CES, 
because  certain  requirements  set  forth  in 
the  section  (for  example,  abiding  by  a 
foe  schedule  change  adopted  under 
§  118.5)  may  not  be  directly  reflected  in 
the  agreement.  In  addition,  paragraph 
(h)  has  been  reworded  and  rearranged  to 
clarify  that  record  retention  and 
availability  to  Customs  both  have 
reference  to  the  basic  provisions 
contained  in  part  162. 

Section  118.11 

Paragraph  (e)  has  been  modified  to 
clarify  that  where  Customs  Form  301  is 
submitted  for  approval  with  the 
application,  approval  of  the  custodial 
bond  is  a  prerequisite  to  selection. 


Section  118.21 

In  paragraph  (a),  the  introductory  test 
has  been  changed  to  state  that  the 
district  director  "shall"  immediately 
revoke  the  selection  and  cancel  the 
agreement,  to  more  clearly  reflect  the 
mandatory  nature  of  the  provision.  In 
addition,  in  paragraph  (a)(2]  the  second 
sentence  has  been  redrafted  for  clarity. 

Sections  118.22-118.24 

These  sections  have  been  modified  to 
more  clearly  distinguish  between  an 
immediate  action  and  a  proposed 
action,  to  refer  to  a  "notice"  of  the 
action  in  each  case,  and  to  simplify  the 
references  to  a  written  decision  on  an 
appeal.  In  addition,  in  §  118.23,  the 
second  sentence  has  been  amplified  to 
clarify  that  a  proposed  revocation  and 
cancellation  does  not  take  effect  until 
the  administrative  appeal  process  has 
been  concluded  with  a  decision  adverse 
to  the  operator. 

Section  151.15 

Paragraph  (a)  has  been  modified  by 
adding  a  qualification  at  the  end  to 
reflect  the  authority  of  the  district 
director  under  paragraph  (d)  to 
designate  the  CES  to  be  used,  and  a 
qualification  has  similarly  been  added 
at  the  end  of  the  introductory  text  of 
paragraph  (b)  as  regards  the  district 
director's  authority  under  paragraph  (d) 
to  specify  the  bonded  movement  to  be 
used;  in  addition,  in  order  to  ensure  a 
proper  record  of  either  action  by  the 
district  director,  paragraph  (d)  has  been 
modified  to  provide  for  notation  of  the 
action  on  the  Customs  Form  3461  or 
3461  (ALT)  or  attachment  thereto. 
Finally,  paragraphs  (b)  (l)-(4)  have  been 
modified  to  refer  to  the  specific  bond 
and  the  nature  of  the  bond  obligation 
involved,  paragraph  (b)(2)  has  been 
further  modified  by  removing  the 
unnecessary  qualifier  "formally"  before 
"receipted",  and  paragraph  [b)(4)  has 
been  further  modified  to  refer  to  an 
importer  or  agent  who  "transfers"  the 
merchandise  to  the  CES  (to  clarify  that 
the  bond  liability  relates  to  the  party 
who  performs  the  transfer)  and  to  refer 
at  the  end  to  receipt  by  the  CES  operator 
as  is  done  in  paragraphs  (b)  (1)  and  (2). 

Conclusion 

Accordingly,  based  on  the  comments 
received  and  the  analysis  of  those 
comments  as  set  forth  above.  Customs        • 
believes  that  the  proposed  centralized        | 
examination  station  regulations  should 
be  adopted  as  a  final  rule  with  c«lain        ' 
changes  thereto  as  discussed  above.  In       [ 
addition,  part  178  of  the  Customs  * 

Regulations  (19  CFR  part  178)  is  being        '. 
amended  to  indicate  the  OMB-assigned 
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1118.2    EstabttshnMnt  of  •  CES. 

When  a  district  director  makes  a 
preliminary  determination  that  a  new 
CES  should  be  established,  or  when  the 
term  of  an  existing  CES  is  about  to 
expire  and  the  district  director  believes 
that  the  need  for  a  CES  still  exists,  he 
will  announce,  by  written  notice  posted 
at  the  customhouse  and  by  any  other 
written  methods  he  may  consider 
appropriate  (such  as  normal  district 
information  distribution  channels,  trade 
bulletins  or  local  newspapers),  that 
applications  to  operate  a  CES  are  being 
accepted.  This  notice  will  include  the 
general  criteria  together  with  any  local 
criteria  that  applicants  must  meet  (see 
S  118.11  of  this  part),  and  will  invite  the 
public  to  submit  any  relevant  Mrritten 
comments  on  whether  a  new  CES 
should  be  established  or  on  whether 
there  is  still  a  need  for  a  CES. 
Applications  will  be  accepted  only  in 
response  to  the  district  notice  and  must 
be  received  within  60  calendar  days 
from  the  date  of  the  notice.  Public 
comments  must  be  received  within  30 
calendar  days  from  the  date  of  the 
notice. 


control  number  for  the  information 
collection  contained  in  this  final  rule. 

Executive  Order  12291 

This  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  specified 
in  E.O.  12291.  Accordingly,  no 
regulatory  impact  analysis  has  been 
prepared. 

Regulatory  Flexibility  Acf 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq),  it  is  certified  that  the 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Importers  are 
required  under  present  law  to  bear  the 
costs  incurred  in  making  imported 
merchandise  available  to  Customs  for 
examination,  and  the  regulations,  by 
streamlining  examination  procedures, 
should  reduce  those  costs  and  improve 
the  overall  importation/entry  process. 
Accordingly,  the  regulations  are  not 
subject  to  the  regulatory  analysis  or 
other  requirements  of  5  U.S.C.  603  and 
604. 

Paperwork  Reduction  Act 

The  collection  of  information  in  these 
final  regulations,  contained  in  §118.11, 
has  been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507(h))  under  control  number  1515- 
0183.  The  estimated  average  annual 
burden  associated  with  this  collection  is 
2  hours  per  respondent  or  recordkeeper. 
Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  U.S.  Customs  Service,  Paperwork 
Management  Branch,  room  6316, 1301 
Constitution  Avenue  NW.,  Washington, 
DC  20229,  or  the  Office  of  Management 
and  Budget,  Attention:  Desk  Officer  for 
the  Department  of  the  Treasury,  Office 
of  Information  and  Regulatory  Affairs, 
Washington,  DC  20503. 

Drafting  Information 

The  principal  author  of  this  document 
was  Francis  W.  Foote,  Regulations 
Branch,  U.S.  Customs  Service.  However, 
personnel  from  other  offices 
participated  in  its  development. 

List  of  Subjecta 

19  CFR  Part  118 

Customs  duties  and  inspection. 
Imports,  Centralized  examination 
stations. 

19  CFR  Part  151 

Customs  duties  and  inspection. 
Imports,  Examination,  Sampling  and 
testing. 


19  CFR  Part  178 

Reporting  and  recordkeeping 
requirements.  Paperwork  requirements. 
Collections  of  information. 

Amendments  to  the  Regulations 

For  the  reasons  set  forth  above, 
chapter  I  of  title  19,  Code  of  Federal 
Regulations  (19  CFR  ch.  I),  is  amended 
by  adding  part  118  and  amending  parts 
151  and  178  as  set  forth  below. 

PART  118-CENTRALIZED 
EXAMINATION  STATIONS 

Sec. 

118.0  Scope. 

Subpart  A — Ganaral  Provisiona 

118.1  Definition. 
Establishment  of  a  CES. 
Written  agreement. 
Responsibilities  of  a  CES  operator. 
Procedures  for  changes  to  a  fee 


118.2 
118.3 
118.4 
118.5 


schedule. 
Subpart  B— Application  to  Establish  a  CES 

118.11  Contents  of  application. 

118.12  Action  on  application. 

118.13  Notification  of  selection  or 
nonselection. 

Subpart  C— Termination  of  a  CES 

118.21  Revocation  of  selection  and 
cancellation  of  agreement  to  operate  a 
CES. 

118.22  Notice  of  revocation  and 
cancellation. 

118.23  Appeal  procedure. 

118.24  Appeal  from  the  Regional 
Commissioner's  decision. 

Authority:  19  U.S.C.  66, 1499, 1623, 1624. 

§118.0    Scope. 

This  part  sets  forth  regulations 
providing  for  the  making  of  agreements 
between  Customs  and  person  desiring  to 
operate  a  centralized  examination 
station  (CES).  It  covers  the  application 
process,  the  responsibilities  of  the 
person  or  entity  selected  to  be  a  CES 
operator,  the  (iS  operator's  agreement, 
the  grounds  and  procedures  for  revoking 
a  selection  and  cancelling  an  agreement, 
and  the  procedures  for  challenging  a 
revocation  and  cancellation  action, 
f^ocedures  and  requirements  for  the 
transfer  of  merchandise  to  a  CES  are  set 
forth  in  part  151  of  this  chapter. 

Subpart  A — General  Provisions 

S  118.1    Definition. 

A  centralized  examination  station 
(CES)  is  a  privately  operated  facility,  not 
in  the  charge  of  a  Customs  officer,  at 
which  imported  merchandise  is  made 
available  to  Customs  officers  for 
physical  examination.  A  CES  may  be 
established  in  any  port  or  any  portion  of 
a  port,  or  any  other  area  under  the 
jurisdiction  of  a  district  director. 


1118.3    Written  agraamant 

The  applicant  tentatively  selected  to 
operate  a  CES  must  sign  a  written 
agreement  with  Customs  before 
commencing  operations.  Failure  to 
execute  a  written  agreement  with 
Customs  in  a  timely  manner  will  result 
in  the  revocation  of  that  applicant's 
tentative  selection  and  may  result  in 
tentative  selection  of  another  applicant 
or  republication  of  the  notice  soliciting 
applications.  In  addition  to  the 
provisions  described  elsewhere  in  this 
part,  the  agreement  will  specify  the 
duration  of  the  authority  to  operate  the 
CES.  That  duration  will  be  not  less  than 
three  years  nor  more  than  six  years. 
Such  agreements  cannot  be  transferred, 
sold,  inherited,  or  conveyed  in  any 
manner.  At  the  expiration  of  the 
agreement,  an  operator  wishing  to 
reapply  may  do  so  pursuant  to  this  part 
and  his  application  will  be  considered 
de  novo. 

S  118.4    RaaponalbiHtiaaofaCES 
Oparator. 

By  signing  the  agreement  and 
commencing  operation  of  a  CES,  an 
operator  agrees  to: 

(a)  Maintain  the  facility  designated  as 
the  CES  in  conformity  with  the  security 
standards  as  outlined  in  the  approved 
application; 

(b)  Provide  adequate  personnel  and 
equipment  to  ensure  reliable  service  for 
the  opening,  presentation  for  inspection, 
and  closing  of  all  types  of  cargo 
designated  for  examination  by  Customs. 
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Such  service  must  be  provided  on  a 
"first  oome-first  served"  basis; 

(c)  Assess  service  fees  as  outlined  in 
the  fee  schedule  included  in  the 
approved  application  or  as  changed 
under  §  118.5  of  this  part  and  bill  users 
directly  for  services  rendered; 

(d)  Assume  responsibility  for  any 
charges  or  expenses  inoured  in 
connection  with  the  operation  of  the 
CES; 

(e)  Maintain,  at  his  own  expense, 
adequate  liability  insurance  with 
respect  to  the  property  within  his 
control  and  with  respect  to  persons 
having  access  to  the  CES; 

(fl  Keep  current  the  list  filed  with  the 
district  director  pursuant  to  §  118.11(f) 
of  this  part.  Additions  to  or  deletions 
from  the  list  must  be  submitted  in 
writing  to  the  district  director  within  10 
calendar  days  of  the  commencement  or 
termination  of  employement; 

(g)  Maintain  a  Customs  custodial 
bond  in  an  amount  set  by  the  district 
director.  The  operator  also  agrees  to 
increase  the  amount  of  the  bond  if 
deemed  appropriate  by  the  district 
director; 

(h)  Maintain  and  make  available  for 
Customs  examination  all  records 
connected  with  the  operation  of  the  CES 
in  accordance  with  part  162  of  this 
chapter  and  retain  such  records  for  a 
period  of  not  less  than  five  years  from 
the  date  of  the  transaction  or 
examination  conducted  pursuant  to  the 
agreement  to  operate  the  CES; 

(i)  Submit,  if  requested  by  Customs, 
the  fingerprints  of  all  employees 
involved  in  the  CES  operation; 

(j)  Provide  office  space,  parking 
spaces,  appropriate  sanitary  facilities, 
and  potable  water  to  Customs  personnel 
at  no  charge  or  a  charge  of  $1  per  year; 
and 

(k)  Perform  in  accordance  with  any 
other  reasonable  requirements  imposed 
by  the  district  director. 

§  1 1 8.5    ProcedurM  for  change*  to  ■  fee 
schedute. 

Whenever  a  CES  operator  intends  to 
increase,  add  to  or  otherwise  change  the 
service  fees  set  forth  in  the  fee  schedule 
referred  to  in  §•!  18.4(c)  of  this  part,  the 
operator  shall  provide  90  calendar  days 
advance  written  notice  to  the  district 
director  of  such  proposed  fee  schedule 
change  and  shall  include  in  the  notice 
a  justification  for  any  increased  or 
additional  fee.  Following  receipt  of  this 
written  notice,  the  district  director  will 
advise  the  public  of  the  proposed  fee 
schedule  change  and  invite  comments 
thereon  under  the  public  notice  and 
comment  procedures  set  forth  in  §  118.2 
of  this  part.  After  a  review  of  the 
proposed  fee  schedule  change  and  any 


public  comments  thereon,  and  based  on 
the  principle  of  comparability  set  forth 
in  §  118.11(c)  of  this  part,  the  district 
director  will  decide  whether  to  approve 
the  change,  will  notify  the  CES  operator 
in  writing  of  his  decision,  and  will 
notify  the  public  of  any  approved  fee 
schedule  change  by  the  same  methods 
that  were  used  to  provide  the  public 
with  notice  of  the  proposed  change.  A 
CES  operator  shall  remain  bound  by  the 
existing  fee  schedule  and  shall  not 
implement  any  fee  schedule  change 
prior  to  receipt  of  written  approval  of 
the  change  from  the  district  director. 

Subpart  B— Application  To  Establish  a 
CES 

§118.11    Contents  of  appllcatton. 

Each  application  to  operate  a  CES 
shall  consist  of  the  following 
information,  any  application  not 
providing  all  of  the  specified 
information  will  not  be  considered,  and 
the  responses  to  paragraphs  (b),  (c),  (d), 
(g)  and  (h)  of  this  section  shall 
constitute  the  criteria  used  to  judge  the 
application: 

fa)  The  name  and  address  of  the 
facility  to  be  operated  as  the  CES,  the 
names  of  all  principals  or  corporate 
officers,  and  the  name  and  telephone 
number  of  an  individual  to  be  contacted 
for  further  information; 

(b)  A  description  of  the  CES's 
accessibility  within  the  port  or  other 
location,  and  a  floor  plan  of  the  facility 
actually  dedicated  to  the  CES  operation 
showing  bay  doors,  office  space,  exterior 
features,  security  features,  and  staging 
and  work  space.  Where  a  significant 
capital  expenditure  would  be  required 
in  order  for  an  existing  facility  to  meet 
security  or  other  physical  or  equipment 
requirements  necessary  for  the  CES 
operation,  the  applicant  may  request  in 
the  application,  and  the  district  director 
may  allow,  up  to  an  additional  30 
calendar  days  after  tentative  selection  to 
conform  the  facility  to  such 
requirements,  but  in  such  a  case  the 
agreement  referred  to  in  §  118.3  of  this 
part  shall  not  be  executed  until  those 
requirements  are  met; 

(c)  A  schedule  of  fees  clearly  showing 
what  the  applicant  will  charge  for  each 
type  of  service.  Subject  to  any  special 
costs  incurred  by  the  applicant  such  as 
facility  modifications  to  meet  specific 
cargo  handling  or  storage  requirements 
or  to  meet  Customs  security  standards, 
the  fees  set  forth  in  the  schedule  shall 
be  comparable  to  fees  charged  for 
similar  services  in  the  area  to  be  served 
by  the  CES; 

(d)  A  detailed  list  of  equipment 
showing  that  the  applicant  can  make  a 
diverse  variety  of  cargo  available  for 


examination  in  an  efficient  and  timely 
manner; 

(e)  A  copy  of  an  approved  custodial 
bond  on  Customs  Form  301.  If  the 
applicant  does  not  possess  such  a  bond, 
a  completed  Customs  Form  301  must  be 
included  with  the  application  for 
approval  as  a  prerequisite  to  selection 

(0  A  list  of  all  employees  involved  in 
the  CES  operation  setting  forth  their 
names,  dates  of  birth,  and  social 
security  numbers.  (Providing  social 
security  numbers  is  voluntary;  however, 
failure  to  provide  the  number  may 
hinder  the  investigation  process.); 

(g)  Any  information  showing  the 
applicant's  experience  in  international 
cargo  operations  and  knowledge  of 
Customs  procedures  and  regulations,  or 
a  commitment  to  acquire  that 
knowledge;  and 

(h)  Any  other  information  to  address 
any  local  criteria  that  the  district 
director  considers  essential  to  the 
selection  process  based  on  port 
conditions. 

§  1 1 8.1 2    Action  on  application. 

Following  submission  of  all 
applications  in  accordance  with 
§§118.2  and  118.11  of  this  part,  the 
district  director  will  advise  the  public  of 
the  applications  received  and  invite 
comments  thereon  under  the  public 
notice  and  comment  procedures  set 
forth  in  §  118.2;  with  regard  to  each 
application,  the  notice  will  set  forth  the 
name  of  the  applicant,  the  address  of  the 
facility  proposed  to  be  operated  as  the 
CES.  the  proposed  fee  schedule,  the  list 
of  equipment  at  the  facility,  and  the 
number  of  employees  to  be  involved  in 
the  CES  operation.  The  district  director, 
based  on  a  review  of  all  applications 
under  the  criteria  set  forth  in  §  118.11 
and  any  public  comments  submitted 
under  §  118.2  or  this  section,  shall 
determine  whether  a  CES  operator 
should  be  selected  and,  if  a  CES 
operator  is  to  be  selected,  shall  select 
the  applicant  that  will  best  meet  the 
examination  needs  of  Customs  and 
facilitate  the  movement  of  imported 
merchandise. 

§  1 1 B.  1 3    Notification  of  salection  or 
nonselection. 

The  applicant  selected  to  operate  a 
CES  will  be  notified  in  writing  by  the 
district  director  of  his  tentative 
selection.  The  selection  shall  become 
final  upon  execution  of  the  written 
agreement  between  Customs  and  the 
applicant  under  §118.3  of  this  part,  and 
the  district  director  will  advise  the 
public  of  the  final  selection  and  of  the 
date  on  which  the  CES  will  commence 
operation  under  the  agreement  in 
accordance  with  the  notice  procedures 
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set  forth  in  §  118.2  of  this  part.  Each 
applicant  not  selected  to  bis  a  CES 
operator  will  be  so  notified  in  writiiM 
and  with  a  stateoMOt  of  the  reason  a 
nonseiection. 

Subpart  C— Tarmlnationa  ol  a  CES 


fllt.21 


aCES. 

(a)  Immediate  revocation  and 
cancellation.  The  district  director  shall 
immediately  revoke  a  selection  as 
operator  and  cancel  an  agreement  to 
operate  a  CES  if. 

(1)  The  selection  and  agreement  were 
obtained  throu^  fraud  or  the 
misstatement  of  a  material  fact;  or 

(2)  The  CES  operator  or  an  oflicer  of 
a  corporation  which  is  a  CES  operator 
is  convicted  of,  or  has  committed  acts 
which  would  constitute,  a  felony  or  a 
misdemeanor  involving  theft, 
smuggling,  or  a  theft-connected  crime, 
and  the  conviction  resulted  from,  or  the 
subject  acts  were  in  fact  committed  as 
part  of,  his  official  duties  or  operator  or 
corporate  officer.  Any  change  in  the 
employment  status  of  a  OHporate  officer 
(for  example,  discharge,  resignation, 
demotion,  or  promotion)  prior  to  his 
cx)nviction  for  a  felony  or  misdemeanor 
involving  theft,  smuggling,  or  a  theft- 
connected  crime  will  not  preclude 
application  of  this  paragraph  if  the 
conviction  resulted  from  an  act  or  acts 
committed  in  his  official  capacity  as 
corporate  officer. 

(b)  Proposed  revocation  and 
cancellation.  The  district  director  may 
propose  to  revoke  the  selection  as 
operator  and  cancel  the  agreement  to 
operate  a  CES  if: 

(1)  The  CES  operator  refuses  or 
otherwise  fails  to  follow  any  proper 
order  of  a  Customs  officer  or  any 
Customs  order,  rule,  or  regulation 
relative  to  the  operation  of  a  CES,  or 
fails  to  operate  in  accordance  with  the 
terms  of  his  agreement  or  the  provisions 
of  §118.4  of  this  part; 

(2)  The  CES  operator  fails  to  retain 
merchandise  which  has  been  designated 
for  examination: 

(3)  The  CES  operator  does  not  provide 
secure  facilities  or  properly  safeguard 
merchandise  within  the  CES; 

(4)  The  CES  operator  fails  to  furnish 
a  current  list  of  names,  addresses  and 
other  information  required  by  $  118.4  of 
this  part;  or 

(5)  The  custodial  bend  required  by 

§  118.4  of  this  part  is  determined  to  be 
insufficient  in  amount  or  lacking 
sufficient  siireties,  and  a  satisfactory 
new  bond  with  good  and  sufficient 
sureties  is  not  furnished  within  a 
reasoitable  time. 


1118122    No«loeef 
caiiniiatton. 

The  district  director  shall 
immediately  revoke  the  selection  as 
operator  and  cancel  the  agreement  to 
operate  a  CES.  or  prc^xwe  to  revoke 
such  selection  and  cancel  such 
agreement,  by  serving  notice  in  writing 
on  the  operator.  The  notice  shall  be  in 
the  form  of  a  statement  specifically 
setting  forth  the  grounds  for  immediate 
revocation  and  cancellation  or  propoeed 
revocation  and  cancellation  and  sImU 
inform  the  operator  of  hia  right  to 
appeal 

1118.23    Appeei  prooeduf*. 

An  operator  wishing  to  appeal  an 
immediate  revocation  and  cancellation 
or  to  show  cause  why  a  propoeed 
revocation  and  cancellation  should  not 
occur  may,  within  10  calendar  days  of 
receipt  of  the  written  notice  of  the 
immediate  or  proposed  action,  file  a 
written  appeei  with  the  Regional 
Commissianer  having  jurisdiction  over 
the  district  director  who  signed  the 
notice.  A  revocation  and  cancellation 
pursuant  to  §  116.21(a)  of  this  part  shall 
remain  in  effect  during  any  appeal,  but 
a  revocation  and  caiwellation  ptuvuant 
to  §  118.21(b)  of  this  part  shall  not  take 
effect  until  the  appeal  process  under 
this  para^ph  and  under  §  118.24  of 
this  part  has  been  concluded  with  a 
decision  adverse  to  the  operator.  The 
appeal  shall  be  filed  in  duplicate  and 
shall  set  forth  the  response  of  the  CES 
operator  to  the  statements  of  the  district 
director.  The  Regional  Commissioner 
shall  render  a  written  decision  to  the 
operator,  stating  the  reasons  for  the 
decision,  by  letter  mailed  within  30 
working  days  following  receipt  of  the 
appeal  unless  the  period  for  decision  is 
extended  with  due  notification  to  the 
operator. 

f  118^4    Appeal  from  the  Reflkmal 
Conwntaaloner's  dedaton. 

Upon  a  decision  by  the  Regional 
Commissioner  affirming  the  inunediate 
revocation  of  selection  and  cancellation 
of  an  agreement  to  operate  a  CES  or 
agreeing  that  a  proposed  revocation  and 
cancellation  should  take  effect,  the 
operator  may  file  with  the 
Commissioner  of  Customs  a  written 
api)eal  requesting  such  additional 
review  as  the  Commissioner  or  his 
delegate  deems  appropriate.  This 
request  must  be  received  by  the 
Commissicmer  within  10  calendar  days 
of  the  operator's  receipt  of  the  Regional 
Commissioner's  decision.  The 
Commissioner  or  his  delegate  shall 
render  a  written  decision  to  the 
operator,  stating  the  reasons  far  the 
decision,  by  letter  mailed  within  30 


working  days  following  receipt  of  the 
appeal  unless  the  period  for  decision  is 
extended  with  due  notification  to  the 
operator. 

PART  151— EXAMINATION, 
SAMPUNG,  AND  TESTINO  OF 
MERCHANDISE 

1.  The  authority  citation  for  part  151 
continues  to  read  in  part  as  follows: 

Authority;  19  USJd  66. 1202  (General 
Notes  8  and  a.  Harmooizad  TuifT  Schedule 
of  tbe  United  States).  1624.  Subpart  A  also 
Issued  under  19  U^.C  1499.  *  *  * 


2.  Section  151.6  is  amended  by 
revising  the  first  sent«ace  to  read  aa 
follows: 


11814    Ptaceofi 

All  merchandise  will  be  examined  at 
the  place  of  arrival,  unless  examination 
at  another  place  is  required  or 
authorized  by  the  district  director  in 
accordance  with  §  151.7  or  §  151.15  of 
this  part."  •  • 

3.  Section  151.7,  introductory  text,  is 
amended  by  revising  the  first  sentence 
to  read  as  follows: 

ptaea  of  arrival  or  puMe  etoraa. 

The  district  director  may  require  or 
authorize  examination  at  a  place  other 
than  the  place  of  arrival  or  the  public 
stores,  such  as  at  the  importOT's 
premises  or  at  a  centralized  examination 
station  under  §  151.15  of  this  pert. 


4.  Section  151.15  is  added  to  read  as 
follows: 


1151.15    Movement  oleiarehaiKNee  to  a 
oentraned  examination  station. 

(a)  Permission  to  transfer, 
merchandise  for  examiniation. When  a 
shipment  requires  examination  at  a 
centralized  examination  station  (CES), 
Customs  Form  3461,  or  Customs  Form 
3461  (ALT)  for  land  border  cargo,  or  an 
attachment  to  either,  may  be  used  to 
request  permission  to  transfer  the 
merchandise  to  a  CES.  The  entry  filer 
must  write,  type  or  stamp  the  following 
lines  on  the  form  or  attachment,  and 
must  supply  the  information  called  for 
on  the  first  three  lines: 


Containers  to  be  transferred: 
Container  S's . 

To  CES 


^lor. 


Approved  by:  VS.  Customs  Inspector. 

Date 


Unless  the  district  director 
authority  pursuant  to  paragraph  (d)  of 
this  section,  the  reviewing  inspector 
will  initial  and  data  the  forai  or 
attachment  being  ueed,  or  stamp  one 


4 

hie 
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copy  of  the  Customs  Form  3461  or  3461 
(ALT)  if  reauired  by  the  district  director. 
A  copy  of  this  document  will  act  as 
notification  and  authorization  to  the 
entry  filer  that  the  merchandise  must  be 
transferred  to  the  imfrarter-designated 
CES  unless  another  CES  is  designated 
by  the  district  director  under  paragraph 
(d)  of  this  Jbction. 

(b)  Assumption  of  liability  during 
transfer.  Merchandise  designated  for 
examination  may  be  transferred  from 
the  importing  carrier's  point  of  unlading 
or  from  a  bonded  facility,  to  a  CES,  only 
if  the  transfer  takes  place  under  bond. 
The  entry  filer  shall  select  one  of  the 
following  bonded  movements  for  the 
transfer  to  the  CES  unless  the  type  of 
bonded  movement  to  be  used  is 
specified  by  the  district  director  under 
paragraph  (d)  of  this  section: 

(1)  If  the  merchandise  is  tranferred 
directly  to  a  CES  by  an  importing 
carrier,  the  importing  carrier  shall 
remain  liable  under  the  terms  of  its 
international  carrier  bond  for  the  proper 
safekeeping  and  delivery  of  the  mere 
handise  until  it  is  receipted  for  by  the 
CES  operator. 

(2)  If  the  merchandise  is  transferred 
directly  from  a  bonded  carrier's  facility 
to  a  CES  or  is  delivered  directly  to  the 
CES  by  a  bonded  carrier,  the  bonded 
carrier  shall  remain  liable  under  the 
terms  of  its  custodial  bond  for  the 
proper  safekeeping  and  delivery  of  the 
merchandise  until  it  is  receipted  for  by 
the  CES  operator. 

(3)  If  containerized  cargo,  including 
excess  loose  cargo  that  is  part  of  the 
containerized  cargo,  is  transferred  to  a 
CES  operator's  own  facility  using  his 
own  vehicles,  the  CES  operator  shall  be 
liable  under  the  terms  of  his  custodial 
bond  for  the  proper  safekeeping  and 
dehvery  of  the  merchandise  to  the  CES 
facility.  ^.^^ 

(4)  If  the  importer  or  his  agent  acting 
as  importer  of  record  transfers  the 
merchandise  to  a  CES,  that  importer  or 
agent  shall  assume  liability  under  his 
importation  and  entry  bond  (see 

§  151.7(d)  of  this  part)  for  the  proper 
transfer  of  the  merchandise  until  it  is 
receipted  for  by  the  CES  operator. 

(c)  Annual  blanket  transfer.  District 
directors  may  institute  an  annual 
blanket  transfer  application  procedure 
to  fiacilitate  any  of  the  bonded 
movements  described  in  paragraph  (b) 
of  this  section. 

(d)  Designation  of  bonded  movement 
and  CES  to  be  used.  In  the  event  the 
district  director  deems  it  necessary,  he 
may  direct  the  tyj>e  of  bonded 
movement  to  be  used  to  transfer 
merchandise  to  a  CES  and  may 
designate  the  CES  at  which  examination 
must  take  place.  In  either  case  the 


district  director's  action  will  be  noted 
on  the  Customs  Form  3461  or  3461 
(ALT)  or  attachment  thereto. 

PART  178— APPROVAL  OF 
INFORMATION  COLLECTION 
REQUIREMENTS 

1.  The  authority  citation  for  part  178 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301, 19  U.S.C  1624,  44 
U.S.C.  3501  et  seq. 

2.  Section  178.2  is  amended  by 
inserting  the  following  in  the 
appropriate  numerical  sequence 
according  to  the  section  number  under 
the  column  indicated: 


19  CFR  sec- 
tion 

Description 

0M8  control 

No. 

§118.11  

Apptkatton  to  e«tat>- 
lish  a  cerrtraiUed 
exafnination  station. 

1515-0183 

Michael  H.  Lane, 

Acting  Commissioner  of  Customs- 
Approved:  December  8, 1992. 
Peter  K.  Nunez, 

Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  93-1494  Filed  1-21-93;  8:45  am] 

NLUNGCODE  4S20-02-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510  and  520 

Animal  Drugs,  Feeds,  and  Related 
Products;  Change  of  Sponsor 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  a  new  animal  drug 
application  (NADA)  from  Abbott 
Laboratories  to  Mid-Continent 
Agrimarketing.  Inc. 
EFFECTIVE  DATE:  January  22. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Benjamin  Puyot,  Center  for  Veterinary 
Medicine  (HFV-130),  Food  and  Drug 
Administration.  7500  Standish  PI.. 
Rockville,  MD  20855.  301-295-8646. 
SUPPLEMENTARY  INFORMATION:  Abbott 
Laboratories.  North  Chicago,  IL  60064, 
has  informed  FDA  that  it  has  transferred 
ownership  of.  and  all  rights  artd 
interests  in.  NADA  9-252  for 
Bicyclohexylammonium  fumagillin  to 
Mid-Continent  Agrimarketing.  Inc., 
8833  Quivira  Rd..  Overiand  Park.  KS 
66214.  Accordingly,  the  agency  is 


amending  the  regulations  in  21  CFR 
510.600(c)(1)  and  (cK2)  and  In  21  CFR 
520.182(b)  to  reflect  the  change  of 
sponsor. 

List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510  and  520  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201.  301.  501.  502.  503. 
512.  701,  706  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C  321.  331.  351.  352. 
353.  360b.  371.  376). 

2.  Section  510.600  is  amended  in  the 
table  in  paragraph  (c)(1)  by 
alphabetically  adding  a  new  entry  for 
"Mid-Continent  Agrimarketing,  Inc.," 
and  in  the  table  in  paragraph  (c)(2)  by 
numerically  adding  a  new  entry  for 
"059620  "  to  read  as  follows: 

S  510.600    Names,  addfess^s,  and  drug 
labelcr  codes  of  sponsors  of  approved 
sppiicstions. 


(c)  •  •  * 
(1)  •  *  • 


labeier 
corte 

Flnnti  name  and  address 

• 

059620 

• 

•  •                            •                            • 

Mid-Continent  Agrimarketing.  Inc.,  8833 
Q«jMrB  Rd.,  Overland  Partt.  KS  66214 

•  •                            •                            • 

(2)* 

•     * 

Drug 
lat>elar 
coOe 

F^  name  and  address 

059620 

• 

•              •              •             • 

Mid-Continent  Aflrifnartteting,  Inc  .  R«ai 
Quivira  Rd..  Overlard  Park.  KS  66214 

e                         •                         •                         • 

PART  520-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b]. 
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|520.1«2    (AiTMndad] 

2.  Section  520.182 
Bicyclohexylammonium  fumagillin  is 
amended  in  paragraph  (b)  by  removing 
"000074"  and  adding  in  its  place 
"059620". 

Dated:  January  14, 1993. 
Robert  Furrow. 

Deputy  Director,  Office  of  New  Anima]  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
(FR  Doc.  93-1441  Filed  1-21-93;  8:45  Bm| 
MLUNG  CODE  41«M>1-F 


21  CFR  Part  520 

Oral  Dosage  Form  New  Anhnai  Drug*; 
Milbemycin  Oxime 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACnON:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Qba- 
Geigy  Animal  Health,  Gba-Geigy  Corp. 
The  supplemental  NADA  provides  for 
use  of  milbemycin  oxime  tablets  in  dogs 
for  removal  and  control  of  aduh 
roundworm  and  whipworm  infections 
in  addition  to  the  existing  approved  use 
for  prevention  of  heartworm  disease  and 
control  of  hookworm  infections. 
EFFECTIVE  DATE:  January  22. 1993. 
FOR  FURTHER  WFORMATION  CONTACT: 
Marcia  K.  Larkins,  Center  for  Veterinary 
Medicine  (HFV-112).  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-295-8614. 
SUPPLEMENTARY  INFORMATION:  Ciba-Geigy 
Animal  Health,  Qba-Geigy  Corp.,  P.O. 
Box  18300.  Greensboro,  NC  27419- 
8300.  filed  supplemental  NADA  140- 
915  which  provides  for  use  of  2.3-,  5.75- 
,  11. 5-,  and  23.0-miHigram  Interceptor® 
(milbemycin  oxime)  tablets  for  use  as  an 
anthelmintic  in  dogs.  The  supplemental 
NADA  provides  for  use  of  the  product 
for  removal  and  control  of  adult 
Toxocara  canis  (roundworm)  and 
Trichuris  vulpis  (whipworm)  infections 
in  dogs  over  8  weeks  of  age.  The 
product  is  currently  approved  for 
prevention  of  heartworm  disease  caused 
by  Dirofilaria  immitis  and  control  of 
hookworm  infections  caused  by 
Ancylostoma  caninum.  The 
supplemental  NADA  is  approved  as  of 
E)ecember  29. 1992,  and  Uie  regulations 
are  amended  by  revising  21  CHI 
520.1445(c)(2)  to  reflect  the  approval. 
The  basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

Under  section  512(c)(2KF)(iii)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 


(21  U.S.C.  36(«>(cK2)(F)(iii)}.  this 
supplemental  NADA  approval  qualifies 
for  3  years  of  marketing  exclusivity  for 
the  new  indications  beginning 
December  29, 1992.  bemuse  new 
clinical  or  field  investigations  (other 
than  bioequivalence  or  residue  studies) 
conducted  by  the  sponsor  were  required 
for  the  approval. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2Mii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Bi'anch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23,  12420 
Parklawn  Dr..  Rockville,  MD  20857, 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

The  agency  nas  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  Section  520.1445  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 

S  520.1445    MtMinycin  oxhne  tablett. 


(c)*   •   • 

(2)  Indications  for  use.  For  prevention 
of  heartworm  disease  caused  by 
Dirofilaria  immitis,  control  of 
hookworm  infections  caused  by 
Ancylostoma  caninum,  and  removal  and 
control  of  aduh  roundworm  infections 
caused  by  Toxocara  canis  and 
whipworm  infections  caused  by 
Trichuris  vulpis  in  dogs. 


Dated:  Janasry  8, 1993. 
Gerald  B.  Gnast. 

Director,  Center  for  Veterinary  Medicine. 
IFR  Doc  93-1440  Filed  1-21-93;  8:45  am) 
iNJJMa  COM  4t«-ei-F 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcot>ol,  TotMCCO  and 
Firaarma 

Z7CFRPart4 

[T.D.  ATF-33S:  Raf:  Nodee  Noa.  739. 744] 

RIN  1512-AB09 

Labeling  of  Bulk  Procaaa  Sparkling 
Wine  (90F167P) 

AGENCY:  Bureau  of  Alcohol.  Tobacco 

and  Firearms  (ATF).  Department  of  the 

Treasury. 

ACTION:  Treasury  decision,  final  rule. 

SUMMARY:  The  Bureau  of  Alcohol. 
Tobacco  and  Firearms  (ATF)  is 
amending  the  regulations  in  27  CFR  part 
4  to  j)erniit  Ihe  use  of  the  plirases 
"fermented  outside  the  bottle," 
"secondary  fermentation  outside  the 
bottle."  "secondary  fermentation  before 
bottling,"  "not  fermented  in  the  bottle," 
or  "not  bottle  fermented,"  as 
alternatives  to  "biilk  process"  to  further 
describe  sparkling  wine  produced  by 
fermentation  in  a  large  closed  container. 
The  Director  may  authorize  the  use  of 
other  or  additional  descriptive  terms  to 
further  describe  sparkling  wine  made  by 
this  process  upon  a  determination  by 
the  Director  that  such  term  adequately 
informs  the  consumer  about  the  method 
of  production  of  the  sparkling  wine.  The 
term  "charmat  method"  or  "charmat 
process"  may  be  used  as  additional 
information.  In  addition.  ATF  is 
establishing  guidelines  with  respect  to 
legibility  requirements  applicable  to  the 
optional  designation  on  sparkling  wine 
labels. 

EFFECTIVE  DATE:  July  22, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  P.  Ficaretta,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20091  (202-927- 
8230). 

SUPPtEMENTARY  INFORMATION: 

I.  Background 

Section  105(e)  of  the  Federal  Alcohol 
Administration  Ad  (FAA  Act),  27 
U.S.C.  205(u),  vests  broad  authority  in 
the  Director  of  ATF.  as  a  delegate  of  the 
Secretary  of  the  Treesury,  to  prescribe 
regulations  intended  to  prevent 
deception  of  the  ocmsumer.  and  to 
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provide  the  consumer  with  adequate 
infomution  as  to  the  identity  and 
quality  of  the  product.  The  legislative 
history  of  the  FAA  Act  shows  that 
Congress  intended  to  grant  broad 
rulemaking  authority  to  ensure  that 
labels  on  alcoholic  beverages  provide 
consumers  with  adequate  information 
about  the  product.  In  hearings  before  the 
House  Ways  and  Means  Committee  on 
H.R.  8539,  74th  Cong.,  1st  Sess.,  Joseph 
Choate,  Director  of  the  Federal  Alcohol 
Control  Administration,  stated  with 
respect  to  regulations  to  be 
promulgated. 

Those  regulations  ware  intended  to  insure 
that  the  purchaser  ihould  get  what  he 
thou^t  he  ¥fM  getting,  that  representations 
both  in  labels  and  in  advertising  should  be 
honest  and  straightforward  and  truthful 
They  should  not  be  affined,  as  the  pure- 
food  regulations  have  been  confined,  to 
prohibitions  of  falsity,  but  they  should  also 
provide  for  the  information  of  the  consumer, 
that  he  should  be  told  what  was  in  the  bottle, 
and  all  the  important  factors  which  were  of 
interest  to  him  about  what  was  in  the  bottle. 
(Record  of  bearing.  June  19  and  20, 1935,  p. 
10.) 

Retgulations  Which  implement  the 
provisions  of  section  105(e),  as  they 
relate  to  wine,  are  set  forth  in  title  27, 
Code  of  Federal  Regulations  (CFR).  part 
4.  Subpart  C  of  part  4  sets  forth  the 
standards  of  identity  for  wine  for 
labeling  and  advertising  purposes.  The 
current  labeling  regulations,  27  CFR 
4.21(b)(2),  provide  that  "champagne"  is 
a  type  of  sparkUng  light  wine  which 
derives  its  effervescence  solely  from  the 
secondary  fermentation  of  the  wine  in 
bottles  of  not  greater  than  1  gallon 
capacity,  and  which  possesses  the  taste, 
aroma,  and  other  characteristics 
attributed  to  champagne  as  made  in  the 
Champagne  District  of  France.  Pursuant 
to  §  4.34(a).  the  type  designation 
"champagne"  may  appear  on  the  label 
in  lieu  of  the  class  designation 
"sparkling  wine." 

Section  4.21(b)(3)  provides  that  a 
sparkling  hght  wine  which  derives  its 
effervescence  from  the  secondary 
fermentation  of  the  wine  in  containers 
largw  than  a  1  gallon  bottle,  and  having 
the  taste,  aroma,  and  characteristics 
generally  attributed  to  champagne  may, 
in  addition  to  but  not  in  lieu  of  the 
required  class  designation  "sparkling 
wine,"  be  further  designated  as 
"ctiampagne  style"  or  "champagne 
type"  or  "American  (or  New  York  State, 
California,  etc.)  champagne-bulk 
process."  As  further  specified  in  the 
regulation: 

*  *  *  all  the  words  ia  such  further 
dosignation  shall  appear  in  lettering  of 
substantially  the  same  size  and  such  lettering 


shall  not  be  substantially  larger  than  the 
words  "sparkling  wine." 

n.  Amendment  of  f4.21(bM3) 

As  indicated,  sparkling  wioes  are 
made  naturally  enervescent  by 
secondary  fermentation  in  closed 
containers.  'XZhampagne"  is  a  type  of 
sparkling  wine  that  begins  as  a  table 
wine  to  whidi  yeast  and  sugar  are 
added.  This  induces  a  secondary 
fermentation.  The  wine  is  then  placed 
in  bottles  wdiich  are  closed  secuj«ly  to 
withstand  the  pressure  that  develops  as 
a  resuh  of  the  fermentation.  This 
secondary  fermentation  accoimts  for  the 
bubbles  in  the  wine.  In  producing  bulk 
process  sparkling  wine  having  the 
characteristics  generally  attributed  to 
champagne,  the  secondary  fermentation 
occurs  in  large  (sometimes  as  much  as 
35,000  gallons)  glass-lined  containers 
instead  of  in  individual  bottles. 

Historically,  it  has  been  ATF's 
position  that  there  is  a  difference  in 
identity  between  champagne  produced 
by  secondary  fermentation  within  a 
bottle  and  sparkling  wine  having  the 
characteristics  generally  attributed  to 
champagne  which  has  been  produced 
by  secondary  farmentation  in  a 
container  larger  than  a  1  gallon  bottle. 
As  such,  ATF  has  required  that  the 
labels  of  these  products  make  a 
distinction  bet^'een  the  two  methods  of 
secondary  fermentation.  The  most 
commonly  used  designation  that  is 
currently  allowed  in  the  regulations  to 
describe  the  method  by  which  sparkling 
wine  is  produced  by  fermentation  in  a 
large  closed  container  is  "bulk  process." 

Recently,  several  domestic  producers 
of  bulk  process  sparicling  wines 
requested  greater  flexibility  in  the 
labeling  of  sparkling  wines.  ATF  agrees 
that  greater  flexibility  in  the  labeling  of 
sparking  wine  where  secondary 
fermentation  occurs  outside  the  bottle  is 
appropriate.  As  previously  mentioned, 
the  purpose  of  the  labeling  provisions  of 
the  FAA  Act  is  to  provide  the  consumer 
with  adequate  information  as  to  the 
identity  and  quality  of  the  product.  ATF 
believes  that  diere  are  other  terms 
which  accurately  describe  and  explain 
the  production  process  to  the  consumer 
in  language  which  is  simple  and  easy  to 
understand. 

In  addition,  after  reviewing  numerous 
certificates  of  label  approval  for  bulk 
process  sparkUng  wines  having  the 
characteristics  generally  attributed  to 
champagne.  ATT*  had  observed  that  on 
a  number  of  labels  the  word 
"champagne"  appeared  more 
prominently  and  conspicuously  than 
the  words  "bulk  process"  and  the 
mandatory  designation  "sparkUng 
wine."  While  these  labels  are  in 


compUanca  with  curraat  regulations, 
since  the  word  "champagne"  ia  not 
substantially  larger  than  the  words 
"sparkUng  wine."  there  was  concern 
that  such  labels  could  result  in 
consumer  confusion  regarding  the  true 
identity  of  the  product.  Accordingly. 
ATF  considered  amending  §  4.21(bK3) 
in  order  to  provide  specific  guidelines 
for  placement  and  type  size 
requirements  applicable  to  the  optional 
designation  on  bulk  process  sparkling 
wine  labels. 

m.  Notice  No.  739 

On  May  5, 1992,  the  Bureau 
pubUshed  a  notice  in  the  Federal 
Register  (Notice  No.  739,  57  FR  19267) 
proposing  to  amend  the  wine 
regulations  to  permit  the  use  of  other 
phrases  as  alternatives  to  the  phrase 
"bulk  process"  to  further  describe 
sparkling  wine  produced  by 
fermentation  in  a  large  closed  container. 
ATF  also  proposed  to  permit  the  use  of 
the  term  "charmat  method"  as 
additional  information  to  describe  this 
process.  The  Bureau  also  proposed  to 
establish  specific  standards  with  respect 
to  placement  and  type  size  requirements 
applicable  to  the  optional  designation 
on  sparkling  wine  labels.  The  specific 
proposals  will  be  discussed  below. 

Tne  comment  period  for  Notice  No. 
739,  initially  scheduled  to  close  on  July 
6, 1992,  was  extended  until  August  5, 
1992,  with  the  pubUcation  of  Notice  No. 
744  (July  2.  1992,  57  FR  29456). 

A.  Wording  and  Placement 

In  Notice  No.  739  ATF  proposed  to 
amend  the  regulations  to  permit  bulk 
process  sparkling  wine  having  the 
characteristics  generally  attributed  to 
champagne  to  be  further  designated  as 
(1)  "champagne  style"  or  (2) 
"champagne  type"  or  (3)  "champagne." 
together  with  an  appropriate  appellation 
of  origin  disclosing  the  true  place  of 
origin  of  the  wine,  such  as  "American." 
"New  York  State."  "Napa  Valley,"  or 
"Chilean".  Such  further  designation 
would  be  in  addition  to  but  not  in  Ueu 
of  the  class  designation  "sparkling 
wine."  The  proposed  regulations  require 
that  the  appellation  of  origin 
inunediately  precede  the  word 
"champagne"  on  the  same  line  or  the 
immediately  preceding  line. 

As  it  relates  to  the  third  further 
designation,  (3)  abo\'e,  the  proposed 
regulations  required  that  one  of  the 
following  terms  appear  together  with 
the  word  "champagne:"  "bulk  process." 
"fermented  outside  the  bottle," 
"secondary  fermentation  outside  the 
bottle,"  "not  fermented  in  the  bottle,"  or 
"not  bottle  fermented."  The  term  must 
immediately  follow  the  word 
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"champagne"  on  the  same  line  or  the 
immediately  following  line. 

In  addition,  in  Notice  No.  739  ATE 
proposed  to  allow  the  use  of  the  term 
"charmat  method"  (named  after  the 
Frenchman  who  developed  the  bulk 
process  technique  in  the  early  1900s)  as 
additional  information  to  describe  this 
process,  provided  it  appears 
immediately  before  or  after  one  of  the 
previously  mentioned  phrases. 

All  the  words  in  sucn  further 
designation  must  appear  together 
without  any  intervening  graphics, 
words,  etc.  In  the  case  of  the  third 
further  designation,  however,  a  mark  of 
some  sort  (e.g.,  a  dash)  may  appear 
between  the  word  "champagne"  and  the 
remainder  of  the  designation  as.  for 
example,  "American  champagne- 
fermented  outside  the  bottle." 

B.  Size  of  Type 

In  reviewing  approved  labels  for  bulk 
process  sparkling  wines,  ATF  obser\ed 
that  the  word  "champagne"  often 
appeared  mere  prominently  and 
conspicuously  than  the  words  "bulk 
process"  and  "sparkling  wine." 
initially,  ATF  was  concerned  that 
consumers  may  erroneously  conclude 
that  the  product  is  bottle  fermented 
"champagne,"  rather  than  sparkling 
wine  having  the  characteristics 
generally  attributed  to  champagne  that 
has  been  fermented  in  a  large  closed 
container. 

Section  4.21(b)(3)  currently  provides 
that  all  {tie  words  in  the  further 
designation  must  appear  "in  lettering  of 
substantislly  the  same  size  and  such 
lettering  shall  not  be  substantially  larger 
than  the  words  'sparkling  wine." "  There 
seemed  to  be  some  confusion  in  the 
industry  as  to  what  is  meant  by  the 
requirement  that  all  of  the  words  in  the 
further  designation  must  be  of 
"substantially  the  same  size."  Similarly, 
the  requirement  that  the  further 
designation  be  in  lettering  not 
"substantially  larger  than  the  words 
-■sparkling  wine' "  appeared  to  be  a  less 
than  adequate  standard  as  to  the 
differences  in  type  sizes  which  are 
allowable,  in  order  to  address  these 
problems.  ATF  proposed  more  specific 
guidelines  for  type  size  requirements. 

Specifically,  the  Bureau  proposed  that 
on  labels  of  bulk  process  sparkling 
wine,  all  the  words  in  the  further 
designation,  including  the  appellation 
of  origin,  shall  appear  in  lettering  that 
is  not  smaller  than  the  word 
"champagne"  by  more  than  1 
millimeter.  In  addition,  the  proposal 
provided  that  all  the  words  in  the 
further  designation,  including  the  word 
"champagne,"  as  well  as  the  optional 
term  "charmat  method,"  must  appear  in 


lettering  that  is  not  lar:ger  than  the 
words  "sparkling  wine"  by  more  than  1 
millimeter. 

C.  Unqualified  Use  of  the  Word 
"Champagne" 

In  reviewing  approved  labels  for  bulk 
process  sparkling  wines,  ATF  also 
found  that  occasionally  the  unqualified 
word  "champagne"  appeared  on  the 
neck  and  back  labels,  while  the  entire 
optional  designation  set  forth  in  the 
regulations  appeared  on  the  brand  label. 
ATF  saw  the  prominent  display  of  the 
word  "champagne,"  without  any  further 
qualification,  as  potentially  misleading 
tot^ie  consumer  as  to  the  origin  and 
method  of  production  of  the  sparkling 
wine.  On  the  other  hand,  the  word 
"champagne"  might  be  used  as  part  of 
an  explanatory  text,  usually  on  the  back 
label,  which  is  not  misleading  because 
of  its  context.  For  example,  the 
explanatory  text  might  not  use  the  exact 
wording  of  the  optional  designation  as 
set  forth  in  the  regulations,  but  it  might 
set  forth,  in  different  language,  the 
origin  and  method  of  production  of  the 
sparkling  wine  at  issue. 

Thus,  ATF  proposed  that  the  word 
"champagne"  could  only  appear  on  a 
label  of  bulk  process  sparkling  wine 
where  it  was  qualified  by  a  further 
designation,  in  accordance  with 
proposed  §  4  21(b)(3)  (i),  (ii)  and  (iii).  or 
where  the  word  appeared  as  part  of  an 
explanatory  text  which  the  Director 
found  was  not  misleading  as  to  the 
origin  or  method  of  production  of  the 
sparkling  wine.  It  was  contemplated 
that  this  proposal  would  allow  industry 
members  to  retain  some  flexibility  in  the 
use  of  the  term  "champagne"  as  part  of 
an  explanatory  text  given  as  additional 
information  on  the  label,  while  ensuring 
that  the  consumer  would  not  be  misled 
as  to  the  origin  or  method  of  production 
of  the  sparking  wine. 

D  Effective  Date  of  Final  Rule 

Finally,  in  order  to  provide  the 
industry  with  sufficient  time  to  make 
label  revisions,  ATF  proposed  that  any 
regulations  issued  pursuant  to  a  Hnal 
rule  would  become  effective  1  year  from 
the  date  of  publication  in  the  Federal 
Register. 

IV.  Analysis  of  Comments 

In  response  to  Notice  Nos.  739  and 
744,  the  Bureau  received  60  comments 
Most  of  the  comments  were  submitted 
by  industry  members  on  behalf  of 
producers  of  both  bottle  fermented  and 
bulk  fermented  sparkling  wines. 

The  majority  of  comments  came  from 
producers  of  bottle  fermented  sparkling 
wine.  These  comments  were  generally 
supportive  of  the  four  phrases  proposed 


by  the  Bureau  as  alternatives  to  the 
phrase  "bulk  process"  to  further 
describe  sparkling  wine  produced  by 
fermentation  in  a  large  closed  container. 
One  commenter  noted  ATF's 
longstanding  position  that  bottle 
fermented  sparkling  wine  end  bulk 
process  sparkling  wine  are  different 
products  and  that  "the  mandator)- 
information  on  their  labels  should 
enable  consumers  to  readily  distinguish 
between  the  two." 

In  general,  these  comments  also 
favored  the  proposal  to  establish 
specific  placement  and  type  size 
requirements  for  the  further  designation 
on  labels  of  bulk  process  sparkling 
wines.  However,  many  of  the 
commenters  believed  that  the  proposal 
did  not  go  far  enough,  and  that  the 
regulations  should  also  require  that  all 
the  words  in  the  further  designation, 
including  the  word  "champagne," 
appear  in  the  same  style  of  1>'pe,  in  the 
same  color,  and  on  the  same 
background.  In  addition,  many  of  these 
commenters  believed  that  the  proposed 
phrase  "charmat  method"  was 
misleading,  in  that  consumers  did  not 
understand  the  term.  Some  concern  was 
also  expressed  that  consumers  seeing  & 
product  labeled  as  "charmat"  might  be 
confused  as  to  the  origin  of  the 
sparkling  wine.  Finally,  several 
comments  suggested  that  the  Rnal  rjle 
should  take  effect  within  6  months  of 
publication. 

ATF  also  received  several  comments 
from  producers  of  bulk  process 
sparkling  wine.  In  general,  these 
comments  tended  to  be  critical  of  the 
proposal.  The  comments  objected  to  the 
proposed  alternative  phrases,  as  well  es 
to  the  existing  term  "bulk  process."  The 
commenters  stated  that  it  was  thei: 
belief  that  these  terms  conveyed 
negative  connotations  to  the  consumer. 
One  commenter  suggested  an  eltemative 
phrase,  "naturally  fermented  before 
bottling." 

Furthermore,  these  commenters 
argued  that  most  consumers  are  not 
interested  in  knowing  about  the 
production  method  used  to  make  the 
sparkling  wine,  and  that  consumers 
perceive  bulk  process  champagne  to  be 
"champagne";  therefore,  sparkling  wine 
produced  by  secondary  fermentation  in 
a  large  closed  container  should  be 
entitled  to  use  the  term  "champagne  ' 
without  further  qualifications. 
Assuming  that  a  distinction  on  the  label 
was  required,  these  commenters  favored 
using  the  phrase  "charmat  method"  by 
itself  on  the  label.  They  believe  this 
term  conveys  accurate  information 
about  the  production  process,  without 
any  of  the  negative  connotations  of  the 
phrases  proposed  in  the  notice. 
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Regarding  the  Bureau's  proposals 
concerning  type  size  and  placement 
requipaments  for  the  further  designation, 
one  commenter  stated  that  producers  of 
bulk  process  sparkling  wine  should  not 
be  subject  to  extraordinary  lettering  size 
requirements  or  word  placement 
restrictions.  AoccH-ding  to  the 
commenter,  such  restrictions  are 
unnecessary  anil  would  result  in  label 
clutter. 

V.  Discussion — Final  Role 

ATF  and  its  predecessor  agencies 
have  historically  held  that  "champagne" 
is  a  type  of  sparkling  wine  produced  by 
secondary  fermentation  within  a  bottle. 
This  interpretation  is  based  on 
traditional  usage  of  the  term.  Extensive 
research  indicates  that  the  word 
"bottle"  has  been  used  to  refer  to  glass 
containers  of  not  greater  than  1  gallon 
capacity. 

Prior  to  enactment  of  the  FAA  Act, 
other  Federal  agencies  had  occasion  to 
rule  on  the  meaning  of  the  term 
"champagne."  In  Food  Inspection 
Decision  (F.I.O.)  212.  dated  July  19. 
1934,  the  Department  of  Agriculture 
ruled  on  use  of  the  term  "diampagne" 
under  the  Federal  Food  and  Drugs  Act. 
As  stated  in  the  ruling,  the  term 
"champagne"  could  not  be  used  on 
labels  of  sparkling  wine  unless  the 
product  was  made  by  the  same  process 
as  champagne  made  in  the  Champagne 
district  of  France.  The  Department 
referred  to  F.ID.  212  in  responding  to 
an  industry  inquiry  regarding  the 
labeling  of  sparkling  wine  produced  by 
secondary  fermentation  in  large  closed 
containers  (vats).  By  letter  dated  January 
14, 1935,  the  Department  stated  that  the 
term  "  'Champagne'  •   •   •  definitely 
implies  that  the  secondary-fermentation 
has  taken  place  in  the  bottle." 

The  same  position  was  subsequently 
taken  by  the  Federal  Trade  Commission 
(FTC)  in  a  1935  complaint  filed  against 
a  domestic  winery  for  misrepresenting 
their  bulk  process  sparkling  wines  as 
"champagne."  As  stated  in  the  FTC 
complaint, 

For  a  long  period  of  time  the  term 
"champagne",  when  used  in  connection  with 
wines  has  had  and  itill  hat  a  definite 
significance  and  meaning  *   *   *  (wine)  made 
sparkling  by  natural  fermentation,  which 

fernientation  is  completed  in  the  bottle; 

•   *  • 

On  March  25. 1935,  ATF's 
predecessor  agency,  the  Federal  Alcohol 
Control  Administration  (FACA),  issued 
regulations  providing  that  "champagne" 
was  a  type  of  sparkling  wine  produced 
by  feunentation  within  a  bottle 
(Misbranding  Regulations,  Series  6, 
Articla  II,  Class  3(b)).  The  word 
"bottle."  as  d^iDed  in  the  regulations. 


referred  to  a  container  having  a  capacity 
not  in  excess  of  1  gallon.  Sparkling  wine 
produced  by  secondary  fmnentation  in 
a  container  larger  than  a  bottle  could  be 
labeled  as  "champagne,"  provided  the 
term  was  further  qualified  by  the 
statement  "Secondary  Fermentation  in 
Bulk." 

Afier  enactment  of  the  FAA  Act,  the 
Federal  Alcohol  Administration  (FAA) 
promulgated  regulations  containing 
standards  of  identity  for  wine.  The  issue 
of  the  labeling  of  champagne  had  been 
extensively  discussed  in  the  hearings 
held  prior  to  the  issuance  of  the 
regulations.  In  the  press  release 
announcing  the  promulgation  of  the 
regulations,  the  FAA  stated  that  "(t)he 
testimony  with  respect  to  foreign  and 
domestic  champagne  indicated  that  both 
from  the  point  of  view  of  the  consumer 
'and  on  the  question  of  process  a  clear 
distinction  was  necessitated  between 
sparkling  wines  produced  by  bottle 
fermentation  and  sparkling  wines 
otherwise  produced." 

Consequently,  the  regulations  issued 
in  1935  allowed  the  use  of  the  term 
"champagne"  on  labels  of  sparkling 
wines  produced  by  bottle  fermentation, 
which  had  the  taste,  aroma,  and  other 
characteristics  of  champagne  as 
produced  in  the  champagne  district  of 
France.  A  sparkling  wine  not 
conforming  to  the  prescribed  standard 
for  champagne,  i.e.,  a  wine  produced  by 
secondary  fermentation  in  a  large 
container,  but  having  the  taste,  aroma, 
and  characteristics  generally  attributed 
to  champagne  could  be  further 
designated  as  "Champagne  style," 
"Champagne  type,"  or  "American  (or 
New  York  State,  California,  etc.) 
Champagne — Bulk  process."  Such 
further  designation  would  be  in 
addition  to  but  not  in  lieu  of  the  class 
designation  "Spariiling  wine." 

Thus,  ATF  and  its  predecessor 
agencies  have  consistently  held  that 
there  is  a  difference  in  identity  between 
champagne  produced  by  secondary 
fermentation  within  the  bottle  and 
sparkling  wine  having  the 
characteristics  generally  attributed  to 
champagne  which  has  been  produced 
by  secondary  fermentation  in  a 
container  larger  than  a  1  gallon  bottle. 
This  "difference"  is  not  in  reference  to 
the  taste,  aroma,  or  other  characteristics 
(e.g.,  stable  foam,  size  of  bubbles,  etc.) 
of  the  finished  product  since,  by 
regulation,  both  bottle  and  bulk 
fermented  champagne  must  possess  the 
taste,  aroma,  and  other  characteristics 
generally  attributed  to  champagne  as 
made  in  the  champagne  district  of 
France.  Rather,  the  "difference"  is  in 
regard  to  the  standard  of  identity  for 
"champagne,"  i.e..  secondary 


fermentation  must  take  place  within  a 
glass  container  of  not  greater  than  1 
gallon  capacity.  If  the  secondary 
fermentation  is  not  within  the  bottle,  the 
sparkling  wine  caimot  be  labeled  as 
"champagne"  writhout  further 
qualification. 

Thus,  for  more  than  55  years  ATF  and 
its  predecessor  agencies  have  held  that 
if  the  sparkling  wine  has  the  taste, 
aroma,  and  other  characteristics 
generally  attributed  to  champagne,  but  . 
the  secondary  fermentation  has  taken 
place  in  a  container  larger  than  a  1 
gallon  bottle,  the  product  may  be 
labeled  as  "champagne,"  provided  there 
appears  along  with  it  a  qualifying 
statement  which  informs  the  consumer 
that  the  sparkling  wine  was  not 
produced  by  secondary  fermentation  in 
a  bottle. 

A.  Quailing  Statements 

One  comment  submitted  by  several 
producers  of  bulk  process  sparkling 
wine  challenged  the  basis  for  the 
longstanding  distinction  in  the  labeling 
of  champagne,  stating  that  technological 
advances  since  the  19306  had 
eliminated  the  need  for  distinguishing 
between  bulk  process  and  bottle 
fermented  sparkling  wines.  As  a  result, 
"(c)hampagne  makers  using  the  charmat 
(bulk)  process  are  today  able  to  craft  the 
characteristics  they  want  in  their 
champagne,  including  those  commonly 
associated  with  bottle-fermented 
champagnes."  The  comment  suggested 
that  there  was  no  chemical  difference 
between  the  two  products,  and  that 
consumers  could  not  distinguish  the 
products  by  taste.  In  support  of  that 
argument,  a  producer  of  bulk  process 
sparkling  wine  submitted  the  results  of 
a  blind  taste  test  in  which  consumers 
preferred  a  bulk  process  sparkling  wine 
over  two  bottle  fermented  champagnes, 
and  were  unable  to  identify  which 
sparkling  wines  were  produced  by 
which  process. 

The  producers  of  bulk  process 
sparkling  wine  also  argued  that 
consumers  don't  consider  production  - 
process  when  buying  champagne.  In 
support  of  this  argument,  one 
commenter  submitted  the  results  of  a 
consumer  survey  which  indicated  that 
very  few  consumers  mentioned  the 
method  of  production  as  an  important 
factor  in  their  purchase  of  champagne. 
More  important  fectors  were  taste,  price, 
and  brand  name.  In  regard  to  this  last 
factor,  when  consumers  were  asked  to 
name  a  brand  of  champagne,  the  brand 
most  freouently  named  was  one 
produced  by  the  bulk  process  method. 
Accwding  to  the  commenter,  this 
indicates  that  consumers  perceive  bulk 
process  champagne  as  "champegne" 
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and,  therefore,  the  need  for  a  distinction 
in  labeling  between  the  two  production 
processes  no  longer  exists. 

However,  one  commenter 
representing  importers  of  bottle 
fermented  sparkling  wines  also 
included  the  results  of  a  consumer 
survey.  The  results  of  that  survey 
indicated  that  nearly  half  the  sparkling 
wine  consumers  could  detect  a 
difference  in  "mouth  feel"  between  a 
bulk  process  and  a  bottle  fermented 
sparkling  wine,  and  the  majority  could 
correctly  identify  a  bottle  fermented 
product  as  being  different  from  a  bulk 
process  product. 

ATF  finds  that  the  consumer  survey 
data  presented  by  the  two  different 
commenters  is  conflicting  and 
inconclusive.  In  any  event,  the  basis  for 
the  regulation  does  not  depend  upon  the 
proposition  that  bulk  process  sparkling 
wine  tastes  differently  from  bottle 
fermented  champagne;  as  noted,  the 
regulation  requires  that  both  types  of 
wine  possess  the  "taste,  aroma,  and 
other  characteristics  attributed  to 
champagne  as  made  in  the  champagne 
district  of  France," 

Furthermore,  ATF  believes  that, 
pursuant  to  its  responsibilities  under 
the  FAA  Act,  a  further  qualification  on 
the  label  is  necessary  to  provide  the 
consumer  with  information  as  to  the 
identity  of  the  product.  That  is,  the 
consumer  should  be  informed  as  to 
whether  the  product  is  "champagne"  or 
a  sparkling  wine  having  the 
characteristics  generally  attributed  to 
champagne.  The  additional  qualifying 
statement  is  not  intended  to 
communicate  any  value  judgment  about 
the  quality  of  the  wine. 

B.  Wording 

The  majority  of  comments  received  in 
response  to  Notice  No.  739  supported 
the  Bureau's  position  that  there  is  a 
difference  in  identity  between 
champagne  produced  by  secondary 
fermentation  within  a  biottle  and  that 
produced  by  secondary  fermentation  in 
a  closed  container  larger  than  a  1  gallon 
bottle.  These  commenters  also 
supported  the  Bureau's  proposed 
alternative  phrases  to  "bulk  process,"  as 
well  as  the  proposal  with  respect  to 
placement  requirements  applicable  to 
the  optional  designation  on  sparkling 
wine  labels. 

As  indicated,  the  producers  of  bulk 
process  sparkling  wines  objected  to  the 
wording  of  the  proposed  alternative 
phrases.  They  believe  that  the  phrases 
proposed  by  the  Bureau  would  create  a 
negative  connotation  in  the  minds  of 
consumers,  thus  implying  that  a  bulk 
process  product  is  inferior  in  some  way. 
In  addition,  these  commenters  believe 


that  the  proposed  phrases  do  not 
accurately  describe  the  method  of 
production.  Rather,  they  describe  just 
one  aspect  of  the  process.  On  the  other 
hand,  the  commenters  believe  that  the 
term  "charmat  method"  more  accurately 
describes  the  complete  production 
process. 

The  purpose  of  the  labeling 
provisions  of  the  FAA  Act  ia  to  provide 
the  consumer  with  adequate 
information  as  to  the  identity  of  the 
product.  ATF  believes  that  the 
alternative  phrases  proposed  in  Notice 
No.  739  alert  consumers  to  the  fact  that 
the  sparkling  wine  was  not  produced  by 
bottle  fermentation.  Since  this  is  the 
principal  difference  between  bottle  and 
bulk  fermented  champagne,  ATF 
believes  that  it  is  appropriate  to  require 
a  statement  that  focuses  on  this  aspect 
of  the  production  process.  In  addition, 
as  one  commenter  pointed  out: 

The  label  for  virtually  every  bottle- 
feimented  champagne  (other  than  those 
produced  in  France  currently  on  the  market 
in  the  United  States  contains  a  refisTence  to 
the  fact  that  the  product  was  'bottle- 
feraiented,'  or  nude  by  the  'methode 
champenotse,'  or  'femiented  in  this  bottle.' 

As  can  be  seen,  two  of  the  three 
statements  mentioned  above  are  in 
reference  to  the  container  used  for 
secondary  fermentation.  The  term 
"methode  champenoise"  ("champagne 
method")  also  refers  to  the  fact  that  the 
sparkling  wine  was  produced  by  bottle 
fermentation.  Since  the  proposed 
alternative  phrases  also  refer  to  the  type 
of  container  used  for  producing  the 
sparkling  virine,  ATF  believes  that 
consumers  will  be  adequately  informed 
as  to  the  identity  of  the  product. 

Furthermore,  ATF  does  not  believe 
that  the  proposed  alternative  phrases,  or 
the  existing  term  "bulk  process,"  will 
have  an  adverse  effect  on  the  industry. 
As  one  commenter  pointed  out, 
"(t)oday,  Charmat  champagnes,  *  *  * 
account  for  three-quarters  of  U.S. 
spariiling  wine  production  and  more 
than  50  percent  of  the  sparkling  wine 
market  (including  imports)  in  the 
United  States."  In  addition,  the  Bureau 
would  note  that  a  qualifying  descriptor 
has  been  reqiiired  on  labels  of  bulk 
process  sparkling  wines  labeled  as 
"champagne"  since  1935. 

Although  it  was  suggested  that  the 
phrase  "naturally  fermented  before 
bottling"  be  permitted  as  an  alternative 
to  the  phrases  proposed  by  the  Bureau, 
ATF  believes  that  the  term  "secondary 
fermentation  before  bottling"  would  be 
more  informative  to  the  consumer  since 
it  describes  the  method  of  production. 

Therefore,  as  it  relates  to  the  wording 
of  the  further  designation,  upon  the 
effective  date  of  this  final  rule,  bulk 


process  sparkling  wine  having  the 
characteristics  generally  attributed  to 
champagne  may.  in  addition  to  but  not 
in  lieu  of  the  class  designation 
"sparkling  wine,"  be  further  designated 
as  (1)  "champagne  style"  or  (2) 
"champagne  type"  or  (3)  "American  (or 
New  York  State,  Napa  Valley,  etc.) 
champagne,"  along  with  one  of  the 
following  terms:  "Bulk  ntocess," 
"fiermented  outside  the  bottle," 
"secondary  fermentation  out^de  the 
bottle,"  "secondary  fermentation  before 
bottling,"  "not  fermented  in  the  bottle," 
or  "not  bottle  fermented." 

ATF  believes  that  there  may  be  other 
terms  which  can  be  used  as  an 
appropriate  description  of  sparkling 
wine  produced  by  secondary 
fermentation  outside  the  bottle.  The 
purpose  of  the  FAA  Act  is  to  ensive  that 
the  consumer  is  adequately  informed 
about  the  identity  of  the  product.  Thus, 
this  final  rule  also  provides  that  the 
Director  may  authorize  the  use  of 
additional  terms  on  sparkling  wine 
labels  to  further  describe  sparkling  wine 
produced  by  fermentation  in  a  large 
closed  container,  upon  a  determination 
by  the  Director  that  such  terms 
adequately  inform  the  consiuner  about 
the  method  of  production  of  the 
sparkling  wine.  This  issue  will  be 
discussed  further  in  the  section  entitled 
"Authorization  ofAhemative  Terms." 

C.  Placement  and  Size  of  Type 

As  it  relates  to  the  third  further 
designation  mentioned  above,  ATF 
proposed  that  the  appellation  of  origin 
must  immediately  precede  the  word 
"champagne"  on  the  same  line  or  the 
immediately  preceding  line.  In  addition, 
the  qualifying  descriptor  (e.g.,  "bulk 
process")  must  immediately  follow  tl^e 
word  "champagne"  on  the  same  line  or 
the  immediately  following  line.  ATF 
also  proposed  that  all  the  words  in  the 
further  designation  must  appear 
together  without  any  intervening 
graphics,  words,  etc. 

Concerning  type  size  requirements, 
the  Bureau  proposed  that  on  labels  of 
bulk  process  sparkling  wine,  all  the 
words  in  the  further  designation, 
including  the  appellation  of  origin,  shall 
appear  in  lettering  that  is  not  smaller 
than  the  word  "champagne"  by  more 
than  1  millimeter.  In  addition,  all  the 
words  in  the  further  designation,  as  well 
as  the  optional  term  "charmat  method," 
shall  appear  in  lettering  that  is  not 
larger  than  the  words  "spariding  wine" 
by  mora  than  1  millimeter. 

The  proposals  relative  to  type  size 
and  placement  requirements  for  the 
optional  designation  were  intended  to 
provide  industry  membera  with  specific 
guidelines  concerning  the  labeling  of 
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bulk  process  sparkling  wine.  The 
proposals  were  also  intended  to  ensure 
that  consumers  were  informed  as  to  the 
true  identity  of  the  product.  However, 
another  goal  of  Notice  No.  739  was  to 
provide  the  industry  with  additional 
flexibility  in  the  labeling  of  bulk  process 
sparkling  wines. 

In  general,  the  commenters 
representing  importers  and  producers  of 
bottle  fermented  sparking  wines  favored 
ATF's  proposal  to  estabUsh  specific 
placement  and  type  size  requirements 
for  the  further  designation.  However, 
several  commenters  believed  that  the 
proposal  did  not  go  far  enough,  and  that 
the  regulations  should  also  require  that 
all  the  words  in  the  further  designation, 
including  the  word  "champagne," 
appear  in  the  same  style  of  type,  in  the 
same  color,  and  on  the  same 
background.  These  commenters  were 
concerned  that  the  restrictions  on 
placement  and  type  size  did  not  go  far 
enough  in  preventing  labels  which  were 
misleading  as  to  the  method  of 
production  and  (uigin  of  the  wine. 

On  the  other  hand,  concern  was 
expressed  that  the  Bureau's  proposals 
with  respect  to  type  size  and  placement 
requirements  applicable  to  the  optional 
designation  are  overly  restrictive, 
unnecessary,  and  would  place  an  undue 
burden  on  the  industry.  As  one 
commenter  stated: 

(Production  method  information)  should 
not  he  subject  to  extraordinary  lettering  size 
requirements  ot  word  placement  restrictions. 
There  is  no  need  to  clutter  lal>els.  If  the  goal 
of  the  mandatory  labehng  requirement  is 
truly  to  inform,  it  is  enough  that  the 
information  l>e  provided  in  a  readable  way 
*   *   *  Charmat  producers  should  not  be 
handicapped  by  having  to  comply  with  label 
design  restrictions  that  are  not  necessary  in 
order  to  communicate  information. 

ATF  did  not  receive  any  comments  from 
consumers  or  consumer  groups  on  this 
issue. 

The  purpose  of  the  labeling 
provisions  of  the  FAA  Act  is  to  provide 
the  consumer  with  adequate 
information  as  to  the  identity  of  the 
product.  In  prescribing  regulations  ATF 
has  the  responsibility  to  ensure  that  the 
statutory  goals  are  met,  and  that  the 
consumer  is  "told  (about)  what  was  in 
the  bottle."  However,  ATF  does  not 
believe  that  the  regulations  should  be 
more  restrictive  on  matters  such  as  type 
size  and  placement  than  is  necessary  to 
meet  the  statutory  goal.  On  the  contrary,. 
ATF  believes  that  it  should  regulate 
only  where  necessary  and  to  the  extent 
necessary. 

In  the  matter  at  hand.  ATF's  proposed 
amendment  of  the  regulations  was 
intended,  in  part,  to  provide  the 
industry  writh  additional  flexibility  in 


the  labeling  of  bulk  process  sparkling 
wine.  In  addition,  ATF  proposed  to 
establish  specific  guidelines  with 
respect  to  placement  and  type  size 
requirements  with  regard  to  the  optional 
designation  on  sparkling  wine  labels  to 
ensure  that  consumers  were  informed  as 
to  the  identity  of  the  sparkling  wine 
product. 

However,  based  on  the  comments 
received  in  response  to  Notice  No.  739, 
ATF  now  believes  that  the  proposed 
guidelines  relative  to  type  size  and 
placement  for  the  optional  designation 
are  too  restrictive,  and  would  place  an 
undue  burden  on  the  industry.  ATF 
agrees  with  the  commenter  who  stated 
that  "(i)f  the  goal  of  the  mandatory 
labeling  requirement  is  truly  to  inform, 
it  is  enough  that  the  information  be 
provided  in  a  readable  way." 

On  the  other  hand.  ATF  recognizes 
the  concerns  expressed  by  many  of  the 
commenters  regarding  the  use  of  the 
word  "champagne"  on  labels  of  bulk 
process  sparkling  wines.  As  mentioned, 
these  commenters  suggested  that  all  the 
words  in  the  further  designation, 
including  the  word  "champagne," 
should  be  required  to  appear  in  the 
same  style  of  type,  in  the  same  color, 
and  on  the  same  background.  While 
ATF  believes  that  these  factors  should 
be  considered  in  determining  the 
acceptability  of  a  label,  the  Bureau 
believes  that  a  same  style  type,  same 
color,  and  same  background 
requirement  is  overly  restrictive  and 
unnecessary. 

ATF  believes  that,  for  the  most  part, 
existing  bulk  process  sparkling  wine 
labels  present  the  information  required 
by  the  regulations  in  a  way  that  is 
informative  and  not  misleading.  Rather 
than  implement  regulations  which 
would  require  extensive  changes  in  the 
labels  for  all  of  these  products.  ATF 
believes  that  it  would  be  preferable  to 
fashion  a  regulation  which  would 
prevent  misleading  labels,  while  still 
affording  the  industry  flexibility  in  the 
matter  of  label  design. 

Therefore,  this  final  rule  provides  that 
labels  of  bulk  process  sparkling  wine 
shall  be  so  designed  that  all  the  words 
in  such  further  designation  are  readily 
legible  under  ordinary  conditions  and 
are  on  a  contrasting  background.  In  the 
case  of  the  third  further  designation, 
ATF  will  consider  whether  the  label  as 
a  whole  provides  the  consumer  with 
adequate  information  about  the  method 
,  of  production  and  origin  of  the  wine.  In 
order  to  ensure  that  labels  fairly  provide 
the  consumer  with  such  relevant 
information,  ATF  will  evaluate  each 
label  for  legibility  and  clarity,  based  on 
such  factors  as  type  size  and  style  for  all 
components  of  the  further  designation 


and  the  optional  term  "charmat 
method,"  as  well  as  the  contrast 
between  the  lettering  and  its 
background,  and  the  placement  of 
information  on  the  label.  ATF  will  not 
approve  any  labels  which  depart  from 
thispurpose. 

AlF  believes  that  this  regulation  will 
provide  the  Bureau  with  adequate 
authority  to  prevent  misleading 
sparkling  wine  labels,  without 
mandating  extensive  and  uimecessary 
changes  in  sparkling  wine  labels  which 
are  in  compliance  with  the  goals  of  the 
FAA  Act. 

D.  Use  of  "Charmat  Method" 

In  Notice  No.  739  the  Bureau 
proposed  that  the  term  "charmat 
method"  (named  after  the  Frenchman 
who  developed  the  bulk  process 
technique  in  the  early  1900s)  may  be 
used  as  additional  information  to 
describe  the  bulk  process,  provided  it 
appears  immediately  before  or  after  one 
of  the  previously  mentioned  phrases. 

Many  commenters  opposed  the 
Bureau's  proposal  to  allow  the  term 
"charmat  method"  as  additional 
information  on  labels  of  bulk  process 
sparkling  wines.  These  commenters 
stated  that  the  word  "charmat"  was 
meaningless  to  the  consumer,  and  it 
could  be  easily  confused  with  the  term 
"champ)enoise,"  a  word  used  by 
producers  of  bottle  fermented  sparkling 
wines  to  describe  the  method  of 
production.  On  the  other  hand,  several 
producers  of  bulk  process  sparkling 
wine  argued  that  the  term  "charmat 
method"  should  be  permitted  on  labels 
of  bulk  process  sparkling  wines  as  the 
sole  descriptive  qualifier  of  the  term 
"champagne."  It  was  also  brought  out  in 
the  comments  that  the  term  is  broadly 
recognized  in  the  technical  literature  as 
being  an  appropriate  description  of  the 
bulk  process. 

ATT  recognizes  the  historic  usage  of 
the  term  "charmat  method"  within  the 
industry  and  in  technical  literature  as 
an  accurate  description  of  sparkling 
wine  produced  by  secondary 
fermentation  in  large  closed  container. 
One  commenter  provided  several 
examples  of  the  use  of  the  term 
"charmat  method"  in  wine  textbooks, 
and  other  popular,  professional,  and 
technical  wine  literature.  Because  the 
term  is  recognized  by  wine  experts  as 
referring  to  secondary  fermentation  in 
bulk,  ATF  and  its  predecessor  agencies 
have  allowed  the  use  of  this  term  on 
sparkling  wine  labels  for  well  over  35 
years.  However,  the  term  has  only  been 
authorized  as  additional  information  to 
describe  the  method  of  production. 

After  considering  the  information 
provided  in  the  comments,  ATF  has 
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concluded  that  the  tenn  "charmat 
method"  shoidd  not  be  allowed  as  a  sole 
descriptive  qtialifier  of  the  word 
"champagne"  on  spaiUing  wine  labels. 
While  the  comments  provided  evidence 
that  the  term  was  understood  within  the 
industry  as  referring  to  secondary 
fermentatioc  in  a  tank,  there  was  no 
evidence  diai  the  term  had  any 
widespread  recognition  among 
consumers.  On  the  contrary,  one 
commenter,  representing  the  interests  of 
importers  of  bottle  fermented  sparkling 
wines,  si^nnitted  the  results  of  a 
consumer  survey  which  indicated  that 
the  opposite  was  true.  Of  the  482 
consumers  surveyed.  90  percent  did  not 
understand  what  the  term  "chaimat 
method"  meant  On  the  other  hand.  77 
percent  of  the  consxuaers  surveyed  were 
able  to  correctly  identihr  "bulk  process" 
as  a  designation  of  sparkling  wine 
fermented  in  a  container  and  not  in  the 
bottle.  Thus,  the  weight  of  the  evidence 
supported  the  Bureau's  conclusion  that 
at  this  time,  there  is  not  enough 
consumer  understanding  of  this  term 
"charmat  method"  to  justify  allowing 
the  term  to  appear  on  labels  without 
qualification. 

On  the  other  hand.  ATF  does  not 
agree  that  the  use  of  the  term  "charmat 
method"  as  additional  information  on 
sparkling  wine  labels  would  be 
misleading  as  to  the  origin  or  identity  of 
the  wine.  ATF  believes  that  requiring 
one  of  the  previoiuly  mentionad 
phrases  to  appear  on  the  label.  e.g.. 
"fermented  outside  the  bottle,"  will 
clarify  the  production  process  for 
consumers  who  might  not  be  familiar 
with  the  meaning  (^  the  term  "charmat 
method."  Thus,  die  label  will 
adeoiiately  inform  the  consumer  that  the 
spaixling  wine  was  not  produced  by 
bottle  fermentation.  In  addition,  since 
an  appellation  of  origin  is  required  to 
appear  on  the  label,  ATF  does  not 
believe  that  there  will  be  consumer 
confusion  as  to  the  origin  of  the  wine. 
As  sudi,  ATF  does  not  believe  that  it  is 
necessary  to  require  the  terra  "charmat 
method"  to  appear  immediately  before 
or  after  one  c^  the  previously  mentioned 
phrases.  Such  a  requirement  would  be 
overly  restrictive,  and  would  place  an 
undue  hardship  on  the  industry  when 
designing  their  labels. 

Thus,  the  final  rule  authorizes  the  use 
of  the  term  "charmat  method"  as 
additional  information  on  labels  of  bulk 
process  sparkling  wines,  fai  addition,  in 
re-examining  certificates  of  label 
approval  for  these  products,  tfie  Bureau 
has  observed  that  me  wrord  "process" 
has  been  used  as  an  altarmftrve  to  the 
word  "method."  and  tiie  wrord 
ciiaraMt  nM  onm  appenvd  together 
with  the  MTorda  '^mXk  process."  as 


"charmat  bulk  process."  Thus,  in  order 
to  minimize  the  bidden  on  the  industry, 
this  final  rule  also  authorixes  the  uee  of 
the  term  "charmat  process."  In  addition, 
the  Bureau  will  continue  to  allow  the 
word  "charmat"  to  appear  with  the 
words  "bulk  process,"  as  "charmat  bulk 
process." 

E.  Authorization  ofAhemative  Terms 

When  first  requesting  ATF  approval 
for  the  use  of  alternative  terms  on 
sparkling  wine  labeb,  a  major  producer 
of  sparkling  wine  made  the  argument 
that  ATF  should  be  able  to  issue  an 
interpretive  ruling  authorizing  the  use 
of  terms  which  were  synonymous  with 
the  term  "bulk  process."  The  spaiUing 
wine  imxhicer  argued  that  au^  a  result 
would  be  consistent  with  the  intent  of 
the  regulations,  and  with  ATPs 
statutory  mandate  to  ensure  that 
sparkling  wine  labels  were  informative 
to  the  consumer  about  the  identity  of 
the  product.  The  existing  regulations 
did  not  authorize  ATF  to  allow  the  use 
of  terms  other  than  those  specified  in 
the  regulations.  Thus,  rulemaking  was 
initiated  to  authorize  the  use  of  certain 
alternate  terms. 

After  considering  the  administrative 
record  on  this  issue,  ATF  recognizes 
that,  in  addition  to  the  five  new  terms 
authorized  by  this  final  rule,  there  may 
be  other  terms  which  can  be  used  as  an 
appropriate  description  of  sparkling     . 
wine  produced  by  secondary 
fermentation  outside  the  bottle. 
Therefore,  the  final  rule  provides  diat 
the  Director  may  authorize  the  use  of 
additional  terms  on  sparkling  wine 
labels  to  further  describe  ^orkling  wine 
produced  by  fermentation  in  a  large 
closed  container,  upon  a  determination 
by  the  Director  that  such  terms 
adequately  inform  the  consumer  about 
the  methcKl  of  production  of  die 
sparkling  wine.  ATF  believes  that  this 
provision  will  provide  additional 
flexibility  to  sparkling  wine  producers, 
and  will  obviate  the  need  for  ATF  to 
initiate  rulemaking  every  time  a  %irinery 
wishes  to  use  a  new  term  to  describe  the 
method  of  production  on  a  sparkling 
wine  label. 

Furthermore,  after  considering  the 
comments  submitted  regarding  the  use 
of  the  terra  "charmat  method,"  ATF  has 
determined  dut  while  the  current 
evidence  does  not  support  allowing  this 
term  as  the  sole  descriptive  oualifier  of 
the  word  "champagne"  on  labels  of  bulk 
process  sparkling  wines,  consumer 
understanding  of  winemaking 
terminokigy  is  not  necessarily  static.  If 
it  can  be  reasonably  demonstivted  (hat 
consumers  xecognize  the  tenn  "ciiaxmat 
method."  or  any  similar  term,  as 
referring  to  a  sparkHr^wtoa  produced 


by  fermentatian  in  a  laiga  doaad 
container,  and  not  io  the  bottle,  then 
ATF  shall  open  a  rulemaking 
proceeding  and  consider  sudi  evidence 
as  a  primary  factor  in  determining 
whether  to  q[)ecifically  authorize  the  use 
of  such  terms  as  further  designations  on 
sparkling  wine  labels. 

F.  Unqualified  Use  of  the  WanI 
"X^hampagne" 

As  stated  previously,  in  reviewing 
approved  laoels  far  bulk  process 
sparkling  wines.  ATF  ioond  that 
occasionally  the  unqualified  %vord 
"champagne"  appealed  on  the  neck  and 
back  labels.  whDe  die  entire  optkmal 
designation  set  fulh  in  tha  regulati«i8 
appears  on  the  brand  labeL  ATF 
believed  that  die  prominent  display  of 
the  word  "champagne,"  without  any 
further  qualification,  could  mislead  the 
consumer  as  to  the  odgia  and  method 
of  production  of  the  sparkling  wine. 

Thus.  ATF  proposed  that  the  wrord 
"champagne"  shall  only  appear  on  a 
label  of  bulk  process  qtarkling  «nne 
where  it  is  qualified  by  a  further 
designation,  or  where  the  word  appears 
as  part  of  an  explanatory  text  %tfhich  the 
Director  finds  is  not  misleading  as  to  the 
origin  or  Biethodof  productioBof  the 
sparkling  wine. 

Many  coounentar*  supported  the 
Bureau's  proposal  regarding  the 
unqualified  use  of  the  word 
"champagne."  However,  in  light  of 
ATF's  decision  that  the  regulatioB  does 
not  need  to  prescribe  the  predee 
placement  or  type  size  of  tha  further 
designation  on  me  label,  the  Bureau 
believes  that  there  is  no  longer  a  need 
to  address  this  issue  specifically  in  the 
regulation.  The  final  rule  gives  ATF  the 
authority  to  determine  if  the  label  as  a 
whole  is  misleading..after  considering 
factors  sudi  as  the  placement  of  j 
information  on  the  label.  ATF  wotdd 
emphasize  that  if  the  word 
"champagne"  is  used  on  the  label  in 
such  a  manner  that  it  tends  to  create  a 
misleading  or  deceptive  impression  as 
to  the  actual  identity  of  the  product,  the 
label  wiU  be  r^ected. 

G.  Effective  Date  ofFirtal  RuJe 

Several  commenters  suggested  that 
the  proposed  year-long  transition  period 
for  compliance  with  tha  final 
regulations  was  too  long.  ATF  agrees 
with  these  comments,  but  wishM  to 
ensure  that  the  industry  is  provided 
with  sufficient  time  to  bring  labels  into 
compliance  with  this  final  rule. 
Therefore,  the  provisions  of  this 
Treastny  decision  will  become  effective 
6  months  from  the  date  of  publication 
in  die  Federal  lagialar.  and  will  apply 
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production  and  origin  of  the  wine.  ATF 
will  evaluate  each  label  for  legibility 
and  clarity,  based  on  such  factors  as 
type  size  and  style  for  all  components 
of  the  further  designation  and  the 
optional  term  "charmat  method"  or 
"charmat  process,"  as  well  as  the 
contrast  between  the  lettering  and  its 
background,  and  the  placement  of 
Information  on  the  laoel. 

(iii)  Notwithstanding  the  provisions  of 
paragraphs  (b)(3)(i)(A),  (B)  and  (C)  of 
this  section,  the  Director  may  authorize 
the  use  of  a  term  on  sparkUng  wine 
labels,  as  an  alternative  to  those  terms 
authorized  in  paragraph  (b)(3)(i)  of  this 
section,  but  not  in  lieu  of  the  required 
class  designation  "sparicling  wine," 
upon  a  finding  that  such  term 
adequately  informs  the  consumer  about 
the  method  of  production  of  the 
sparkling  wine. 


to  spariding  wines  bottled  on  at  alter 
that  date. 

Executive  Order  12Z91 

It  has  been  determined  that  this 
document  is  not  a  major  regulation  as 
defined  in  E.O.  12291,  and  a  regulatory 
impact  analysis  is  not  required  oecause 
it  will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  it  will 
not  result  in  a  major  increase  in  costs  or 
prices  for  consiuners,  individual 
industries.  Federal,  State,  or  local 
government  agencies  or  geographical 
regions;  and  it  will  not  have  significant 
adverse  affects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Any  benefit 
derived  by  a  small  proprietor  from  the 
new  options  provided  in  this  rule  will 
be  the  result  of  the  proprietor's  own 
promotional  efforts  and  consumer 
acceptance  of  the  specific  product.  No 
new  reporting  or  recordkeeping 
requiremehts  are  imposed  by  this  rule. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required  because  this 
final  rule  is  not  expected  (1)  to  have 
secondary,  or  incidental  effects  on  a 
substantial  number  of  small  entities;  or 
(2)  to  impose,  or  otherwise  cause  a 
significant  increase  in  the  reporting, 
recordkeeping,  or  other  compliance 
burdens  on  a  substantial  number  of 
small  entities. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  Bnal  regulation  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h))  under  control  number  1512- 
0482.  The  estimated  average  burden 
associated  with  the  collection  of 
information  in  this  final  rule  is  1  hour 
per  respondent  or  recordkeeper. 

Comments  concerning  the  accuracy  of 
this  burden  estimated  should  be 
directed  to  the  Chief,  Information 
Programs  Branch,  room  3110,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  650 
Massachusetts  Avenue  NW., 
Washington,  DC  20226  and  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  1512-0482. 
Washington,  DC  20503. 


Dtsclosure 

Copies  of  the  notice  of  proposed 
rulemaking,  all  written  conunents,  and 
this  final  rule  will  be  available  for 
public  inspection  during  normal 
business  hours  at:  ATF  Public  Reading 
Room,  room  6480,  650  Massachusetts 
Avenue  NW.,  Washington,  DC 

Drafting  Information 

The  author  of  this  document  is  James 
P.  Ficaretta,  Wine  and  Beer  Branch, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subiects  in  27  CFR  Part  4 

Advertising,  Consumer  protection, 
Customs  duties  and  inspection.  Imports, 
Labeling,  Packaging  and  containers,  and 
Wine. 

Authority  and  Issuance 

27  CFR  Part  4— Labeling  and 
advertising  of  wine  is  amended  as 
follows: 

PART4-{AMENDED] 

Paragraph  1.  The  authority  citation 
for  27  CFR  Part  4  continues  to  read  as 
follows: 

Authority:  27  U.S.C.  205. 

Par.  2.  Section  4.21(b)(3)  is  revised  to 
read  as  follows: 

§  4.21    The  standards  of  identify. 

(b)  Class  2;  sparkling  grape  wine. 

•  •   • 

(3)(i)  A  sparkling  light  wine  having 
the  taste,  aroma,  and  characteristics 
generally  attributed  to  champagne  but 
not  otherwise  conforming  to  the 
standard  for  "champagne"  may,  in 
addition  to  but  not  in  lieu  of  the  class 
designation  "sparkling  wine,"  be  further 
designated  as: 

(Aj  "Champagne  style;"  or 

(B)  "Champagne  tvpe;"  or 

(C)  "Amencan  (or'New  York  State, 
Napa  Valley,  etc.)  champagne,"  along 
with  one  of  the  following  terms:  "Bulk 
process,"  "fermented  outside  the 
bottle,"  "secondary  fermentation 
outside  the  bottle,"  "secondary 
fermentation  before  bottling,"  "not 
fermented  in  the  bottle,"  or  "not  bottle 
fermented."  The  term  "charmat 
method"  or  "charmat  process"  may  be 
used  as  additional  information. 

(ii)  Labels  shall  be  so  designed  that  all 
the  words  in  such  further  designation 
are  readily  legible  under  ordinary 
conditions  and  are  on  a  contrasting 
background.  In  the  case  of  paragraph 
(b)(3)(i)(C)  of  this  section,  ATF  will 
consider  whether  the  label  as  a  whole 
provides  the  consumer  with  adequate 
information  about  the  method  of 


Signed:  December  17. 1992. 
Stephen  E.  Higgins, 

Director. 

Approved:  January  13, 1993. 
John  P.  Simpson, 

Acting  Assistant  Secretary  (Enforcement). 
IFR  Doc.  93-1386  Filed  1-21-93;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Departnwnt  of  the  Army 
35  CFR  Part  251 

Panama  Cartal  Employment  Syatem; 
Personnel  Policy 

AGENCY:  Department  of  the  Army, 

Defense. 

action:  Final  rule. 

SUtMMARY:  This  final  rule  amends  part 
251  of  title  35,  Code  of  Federal 
Regulations,  to  reflect  changes  to  the 
Panama  Canal  Employment  System 
(PCES).  These  changes  will  permit 
employees  of  non-Department  of 
Defense  (DOD)  agencies  attached  to 
DOD  agencies  in  the  Republic  of 
Panama,  who  have  previously  been 
ineligible  to  receive  the  recruitment  and 
retention  differential  contained  in  the 
Panama  Canal  Act  of  1979,  to  be  eligible 
to  receive  such  differential,  provided 
such  eligibility  is  agreed  to  between  the 
employee's  agency  and  DOD. 
EFFECTIVE  DATE:  January  22, 1993. 
FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Michael  Rhode,  Jr.,  Assistant  to  the 
Chairman  and  Secretary,  Panama  Canal 
Commission,  2000  L  Street  NW., 
Washington,  DC  20036-4996 
(Telephone:  202-634-6441);  Colonel  W. 
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L.  Mayew,  Executive  Oflicer  to  the 
Assistant  Secretary  of  the  Army  (avil 
Works),  room  2E-569  The  Pentagon, 
Washington,  DC  (Telephone:  703-697- 
9809);  or  Mr.  Robert  H.  Rupp,  Executive 
Director.  Panama  Area  Personnel  Board, 
Unit  2300,  APO  AA  34011  (Telephone 
in  Corozal,  Republic  of  Panama:  011- 
507-52-7890). 

SUPPl^MErfTARY  mFORMATION:  The 
Panama  Canal  Employment  System 
(PCES)  was  established  in  section  1212 
of  the  Panama  Canal  Act  of  1979,  Public 
Law  96-70,  93  Stat  464,  22  U.S.C  3652. 
The  PCES  covfirs  employees  of  the 
Panama  Canal  Commission  and 
Deparlnie'^.t  of  Defense  member 
agencies.  Pursuant  to  22  U.S.C  3652(c) 
and  (d),  the  President  may  amend  any 
provision  of  the  PCES,  may  exclude  any 
employee  or  position  from  PCES 
coverage  and  may  extend  to  any 
employee  the  rights  and  privileges 
provided  to  employees  in  the 
competitive  service.  This  authority  has 
been  delegated  through  the  Secretary  of 
Defense  and  the  Secretary  of  the  Army 
to  the  Chairman  of  the  Panama  Area 
Personnel  Board.  These  regulations  are 
promulgated  pursuant  to  this  authority. 
Issuance  of  a  notice  of  proposed 
rulemaking  under  5  U.S.C.  553  is  not 
necessary  because  the  final  rule  pertains 
only  to  personnel  of  agencies  covered  by 
these  regulations. 

The  final  rule  addresses  the 
applicability  of  the  PCES  to  employees 
of  non-Department  of  Defense  (DOD) 
agencies  attached  to  DOD  agencies  in 
the  Republic  of  Panama  for  the  limited 
purpose  of  obtaining  eligibility  for  the 
recruitment  and  retention  differential 
provided  for  in  section  1217  of  the 
Panama  Canal  Act  (22  U.S.C.  3657), 
provided  such  eligibility  is  agreed  to 
between  the  employee's  agency  and 
DOD.  The  provisions  of  35  CFR  251.31 
and  251.32  which  fix  the  specific 
eligibility  requirements  of  the 
differential  may  be  also  made  applicable 
to  these  employees.  Similarly,  the 
provisions  of  section  1218  (22  U.S.C 
3658)  and  of  35  CFR  251.25,  which 
define  basic  pay,  may  be  also  made 
applicable.  Previously,  employees 
serving  in  these  positions  were 
ineligible  for  the  aforementioned 
differential.  This  amendment  will  now 
give  the  employee's  agency  and  DOD 
the  flexibility  to  make  the  differential 
applicable  to  these  non  DOD  employees 
assigned  to  DOD  agencies  in  Panama 
provided  the  two  agencies  agree  to  do 
so. 

This  provision  of  the  final  rule  does 
not  affect  the  limited  quarters  allowance 
provided  in  22  U^.C  3657a.  As 
provided  in  22  U.S.C  3«S7a(d).  a 


qualifying  employee  is  eligible  for  the 
quarters  allowance  regardless  of 
participation  in  the  PCES  by  the 
employer  agency. 

This  final  rule  is  not  a  major  rule  as 
defined  in  Executive  Ordo'  12291  of 
February  17. 1981.  As  required  by  the 
Regulatory  Flexibility  Act,  it  is  certified 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities.  I  certify  that  these  proposed 
changes  in  regulations  meet  the 
applicable  standards  provided  in 
sections  2(a)  and  (b)(2)  of  Executive 
Order  No.  12778. 

List  of  Subfects  in  35  CFR  Part  251 

Panama  Canal  Employment  System, 
Army  Secretary  Regulations,  Personnel 
Policy. 

Accordingly,  35  CFR  Part  251  is 
amended  as  follows: 

PART  251— REGULATIONS  OF  THE 
SECRETARY  OF  THE  ARMY  (PANAMA 
CANAL  EMPLOYMENT  SYSTEM)— 
PERSONNEL  POLICY 

1.  The  authority  citation  for  Part  251 
continues  to  read  as  follows: 

Authority:  22  U.S.C  3541^3701,  E.O. 

12173,12215. 

2.  Section  251.4(a)  is  amended  by 
removing  "(g)"  after  the  word  "through" 
and  inserting  "(i)"  in  its  place. 

3.  Section  251.4  is  amended  by 
adding  paragraph  (i)  as  follows: 

1251.4    Adoption  of  Panama  Canal 
Employment  Syatam  by  Oepaftmant  o( 
Defenae. 


(i)  Officers  and  employees  of  non- 
Department  of  Defense  (DOD)  agencies 
attached  to  £)0D  agencies  in  Panama  are 
excluded  from  all  the  provisions  of 
subchapter  n  and  the  regulations 
contained  in  this  part  and  part  253  of 
this  chapter,  except  that  such  employees 
may  be  covered  by  the  provisions  of 
sections  1217, 1217a,  and  1218  of 
subchapter  II  and  the  regulations  in 
§§251.25,  251.31  and  251.32  of  this 
chapter,  if  coverage  by  said  provisions 
is  agreed  to  by  the  employee's  agency 
and  DOD  and  such  coverage  does  not 
resuh  in  a  benefit  greater  than  that 
provided  to  DOD  employees. 

Dated:  January  10, 1333. 
M  J>.W.  Stone, 

Chainnan,  Panama  Area  Penoanei  Board. 
|FR  Doc  93-1308  Filed  1-21-93: 8:45  am] 
BHJJNC  cooc  sn«-ai-# 


COPYRIGHT  ROYALTY  TRIBUNAL 

37  CFR  Chapter  III 
[Docket  No.  CRT  93-2-RM] 

Modification  of  Rule*  of  Agency 
Organization 

AGENCY:  Copyright  Royalty  Tribunal. 
ACnON:  Final  rule. 

SUMMARY:  The  Copyright  Royalty 
Tribunal  is  amending  its  rule  addressing 
the  Composition  of  the  Tribunal.  The 
amendment  adopts  the  Senate's  June  13, 
1990  amendment  of  chapter  8  of  title  17, 
United  States  Code,  to  reduce  the 
number  of  Commissioners  on  the 
Copyright  Royalty  Tribunal,  to  provide 
for  lapsed  terms  and  for  other  pinposes. 
EFFECTIVE  DATE:  January  14,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  R.  Bocchi,  General  Counsel, 
Copyright  Royalty  Tribunal,  1825 
Connecticut  Avenue  NW.,  suite  918, 
Washington,  DC  20009.  (202)  606-4400. 
SUPPLEMENTARY  INFORMATtON:  On  June 
13. 1990,  the  Senate  proceeded  to 
consider  the  bill  (S.  1272)  to  amend 
chapter  8  of  title  17,  United  States  Code, 
to  reduce  the  number  of  Commissioners 
on  the  Copyright  Royalty  Tribunal,  to 
provide  for  lapsed  terms  of  such 
Commissions,  and  for  other  purposes, 
which  had  been  reported  from  the 
Committee  on  the  Judiciary. 

In  heu  of  the  fact  that  the  revision  is 
undertaken  to  incorporate  a  1990 
amendment  by  the  Senate,  the  revised 
rule  will  become  effective  immediately. 

Accordingly,  §  301.3  of  the  Tribunal's 
Rules  is  amended  in  the  manner  set 
forth  below: 

List  of  Subjects  in  37  CFR  Pari  301 

Administrative  practice  and 
procedure.  Freedom  of  Information  Act, 
Sunshine  Act. 

PART  301— COPYRIGHT  ROYALTY 
TRIBUNAL  RULES  OF  PROCEDURE 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  Chapter  8  of  title  17,  United 
States  Code. 

2.  Section  301.3  is  revised  as  follows: 

§  301 .3    Composition  of  th«  Tribunal 

The  Tribunal  is  composed  of  three 
Commissioners  appointed  by  the 
President,  by  and  with  the  advice  and 
consent  of  the  Senate.  The  term  of  office 
of  any  individual  appointed  as  a 
Commissioner  shall  be  seven  years, 
except  that  a  Commissioner  may  serve 
after  the  expiration  of  his  or  her  term 
until  a  successor  has  taken  office.  Each 
Commissioner  shall  be  compensated  at 


Federal  Register  /  Vol.  58,  No.  13  /  Friday,  January  22,  1993  /  Rules  and  Regulations  5617 


the  rate  of  pay  in  effect  for  Level  V  of 
the  Executive  Schedule  under  section 
5316  of  title  5. 

Dated;  January  14. 1993. 
Cindy  Daub, 
Chairman. 
[FR  Doc.  93-1354  Filed  1-21-93;  8:45  am] 

BIUJNO  CODE  141IM»-«i 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

42  CFR  Parts  1001  and  1005 
RIN  0M1-AA75 

Health  Care  Programs;  Fraud  and 
Abuse;  Amendments  to  OiG  Exclusion 
and  CMP  Authorities  Resulting  From 
Public  Law  100-93 

AGENCY:  Office  of  Inspector  General 

(OIG),  HHS. 

ACTION;  Final  rule  and  clariBcation. 

SUMMARY:  This  final  rule  clarifies  the 
scope  and  purpose  of  the  exclusion 
authority  provisions  originally  set  forth 
in  final  rulemaking  published  in  the 
Federsl  Register  on  January  29, 1992 
(57  FR  3298).  That  final  rule 
implemented  the  OIG  sanction  and  civil 
money  penalty  (CMP)  provisions 
established  through  section  2  and  other 
conforming  amendments  in  the 
Medicare  and  Medicaid  Patient  and 
Program  Protection  Act  of  1987,  and 
other  statutory  authorities.  This 
clarifying  document  modifies  the  final 
rule  to  give  greater  clarity  to  the  original 
scope  of  the  authorities  contained  in  42 
CFR  part  1001.  In  addition,  this  rule  is 
providing  further  clarification  to  the 
discovery  provision  set  forth  in  part 
1005  of  the  regulations. 
EFFECTIVE  DATE:  This  regulaUon  is 
effective  on  January  22, 1993. 
FOR  FURTHER  WFORMATJON  CONTACT:  Joel 
Schaer,  Office  of  Inspector  General, 
(202) 619-3270. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  January  29, 1992,  we  published  in 
the  Federal  Register  a  final  rule  to 
implement  a  variety  of  OIG  sanction  and 
civil  money  penalty  provisions 
established  through  section  2  and  other 
conforming  amendments  in  the 
Medicare  and  Medicaid  Patient  and 
Program  Protection  Act  of  1987,  along 
with  certain  additional  provisions 
contained  in  the  Consolidated  Budget 
Reconciliation  Act  of  1985,  the 
Omnibus  Budget  ReconciUation  Act 
(OBRA)  of  1987.  the  Medicare 


Catastrophic  Coverage  Act  of  1988, 
OBRA  1989,  and  OBRA  1990  (57  FR 
3298).  Those  final  regulations  were 
designed  to  protect  program 
beneficiaries  from  unfit  health  care 
practitioners,  and  otherwise  to  improve 
ihe  anti-fraud  provisions  of  the 
Department's  health  care  programs 
under  titles  V.  XVm.  XIX  and  XX  of  the 
Social  Security  Act. 

As  a  result  of  that  final  rule,  42  CFR 
part  1001  was  amended  to  specifically 
set  forth  each  type  of  exclusion,  the 
basis  or  activity  that  would  justify  the 
exclusion,  and  the  considerations  that 
would  be  used  in  determining  the 
period  of  exclusion.  (In  addition, 
through  the  revision  and  recodification 
of  existing  regulations,  a  new  42  CFR 
part  1005  was  added  to  address  various 
procedures  that  govern  administrative 
hearings  and  subsequent  appeals  for  all 
OIG  sanction  cases.) 

Since  publication  of  the  final  rule,  we 
have  become  aware  that  an  uncertainty 
exists  with  regard  to  the  scope  and 
applicability  of  the  exclusion  authorities 
set  forth  in  part  1001  of  the  regulations. 
This  final  rule  gives  clarity  to  the 
original  intent  of  the  scope  and 
applicability  of  existing  exclusion 
authorities. 

11.  Revisions  to  42  CFR  1001.1  and 
1005.4 

We  are  clarifying  §  1001.1,  Scope  and 
purpose,  to  explicitly  indicate  that  the 
exclusion  provisions  in  42  CFR  part 
1001  apply  to  and  bind  (1)  the  OIG  in 
imposing  and  proposing  program 
exclusions,  and  (2)  the  administrative 
law  judges  (ALJs),  the  Departmental 
Appeals  Board  (DAB)  and  federal  courts 
in  reviewing  the  imposition  of 
exclusions  by  the  OIG  (or,  where 
applicable,  in  imposing  exclusions 
proposed  by  the  OIG). 

It  has  always  been  implicit  that  the 
circumstances  for  each  program 
exclusion  and  the  specified  length  for 
each  exclusion  (including  the  mitigating 
and  aggravating  circumstances)  set  forth 
in  42  CFR  part  1001  would  bind  the 
OIG.  ALJs  and  the  DAB  in  all  tlieir 
decision  making.  Following  the 
publication  of  the  revised  exclusion 
regulations  on  January  29, 1992, 
however,  it  has  been  brought  to  our 
attention  that  it  could  be  possible  to 
interpret  part  1001  as  applying  only  to 
the  imposition  of  exclusions  by  the  OIG, 
and  not  to  the  review  of  exclusions  by 
ALJs,  the  DAB  and  federal  courts.  Hiis 
is  not  the  result  intended  by  the 
Secretary  or  these  regulations,  and  is 
inconsistent  with  the  application  of  the 
prior  regulations  codified  at  42  CFR  part 
1001  to  program  exclusions. 


The  regulatory  provisions  in  42  CFR 
part  1001  were  promulgated  in  large 
part  to  add  consistency  and 
predictability  to  the  overall  process  of 
imposing  program  exclusions.  Were  the 
Secretary  to  have  so  limited  the 
applicability  of  these  highly  specific, 
substantive  provisions  set  foriii  in  part 
1001,  the  eflect  of  the  regulations  would 
be  virtually  nullified  if  interpreted  as 
binding  the  OIG  to  their  requirements 
while,  at  the  same  time,  providing  the 
ALJs  with  total  discretion  to  disregard 
the  regulatory  requirements  and  review 
the  OlG's  imposition  of  exclusions  as  if 
there  were  no  applicable  regulatcvy 
standards. 

In  addition,  we  are  also  making  a 
related  change  to  the  ALJs'  authority  in 
§  1005.4(c)  to  make  clear  that  ALJs  do 
not  have  the  authority  to  find  invalid  or 
refuse  to  follow  Federal  statutes, 
regulations  or  Secretarial  delegations  of 
authority. 

in.  Technical  Qarification  to  Section 
1005.7 

In  addition,  we  are  revising  paragraph 
(e)(1)  of  §  1005.7.  Discovery,  to  clarify 
that  parties  are  not  required  to  file  a 
motion  for  a  protective  order  as  a 
condition  precedent  for  withholding 
dociunents  under  a  claim  of  privilege. 
The  revised  §  1005.7(e)(1)  also 
specifically  states  that  the  parties  are 
allowed  to  have  the  opportunity  to  file 
a  motion  for  a  protective  order  at  any 
time  during  discovery. 

As  revised.  §  1005.7(e)(1)  deletes  the 
unrealistic  time  frame  for  filing  a 
motion  for  a  protective  order.  The 
revised  section  gives  the  parties  the 
option  of  filing  a  motion  for  a  protective 
order  at  any  time  during  the  discovery 
process. 

IV.  Regulatory  Impact  Statement 

Executive  Order  12291  requires  us  to 
prepare  and  publish  a  final  regulatory 
impact  analysis  for  any  regulation  that 
meets  one  of  the  Executive  Order 
criteria  for  a  "major  rule."  In  addition, 
we  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612).  unless  the  Secretary 
certifies  that  a  final  regulation  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

As  we  indicated  in  the  original  final 
rule  published  on  January  29, 1992, 
consistent  with  the  intent  of  the  statute, 
the  amendments  to  42  CFR  chapter  V, 
and  this  subsequent  clarification,  are 
designed  to  clarify  departmental  policy 
with  respect  to  the  imposition  of 
exclusions,  CMPs  and  assessments  upon 
individuals  and  entities  who  violate  the 
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statute.  We  continue  to  believe  that  the 
great  majority  of  providers  and 
practitioners  do  not  engage  in  such 
prohibited  activities  and  practices,  and 
that  the  aggregate  economic  impact  of 
these  provisions  should  be  minimal, 
ejecting  only  those  who  have  engaged 
in  prohibited  behavior  in  violation  of 
statutory  intent. 

For  this  reason,  we  have  determined 
that  a  regulatory  impact  analysis  is  not 
required.  Further,  we  have  determined, 
and  the  Secretary  certifies,  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  number  of  small  business 
entities,  and  we  have,  therefore,  not 
prepared  a  regulatory  flexibility 
analysis. 

V.  Effective  Date  and  Waiver  of 
Proposed  Rulemaking 

Since  this  rulemaking  is  designed  to 
clarify  departmental  policy  already  set 
forth  in  final  regulations  with  respect  to 
the  imposition  of  exclusions,  CMPs  and 
assessments,  we  are  waiving  the 
proposed  notice  and  public  comment 
period  in  accordance  with  the 
exceptions  to  the  Administrative 
Procedure  Act  (APA)  set  forth  in  5 
U.S.C.  553(b)(A).  Specifically.  5  U.S.C. 
553(b)(A)  excepts  "interpretative  rules, 
genenl  statements  of  policy  or  rules  of 
agency  organization,  procedure  or 
practice"  from  the  notice  and  comment 
requirements  under  the  APA.  This 
regulation  meets  all  three  exceptions  set 
forth  in  this  section.  It  is  an 
interpretative  rule  in  that  it  interprets 
the  application  and  scope  of  42  CFR 
part  1001;  it  is  a  statement  of 
Departmental  policy  with  respect  to  the 
application  of  42  CFR  part  1001;  and  it 
is  a  rule  of  agency  procedure  in  that  it 
directs  the  ALJs  and  the  DAB  to  apply 
42  CFR  part  1001  to  their  reviews  of  OIG 
exclusion  decisions.  Therefore,  we 
believe  that  proposed  notice  and  public 
comment  for  this  rulemaking  is 
unnecessary. 

In  addition,  this  document  does  not 
promulgate  any  substantive  changes  to 
the  scope  of  the  January  29, 1992  final 
rule,  but  rather  seeks  only  to  clarify  the 
text  of  that  rulemaking  to  better  achieve 
our  original  intent.  Since  it  is  not 
substantive,  we  are  issuing  this 
clarifying  regulation  as  a  final  rule  to  be 
effective  immediately,  rather  than  the 
usual  30-day  delay  required  for 
substantive  rules  under  5  U.S.C.  553(d). 
This  clarifying  rule  will  apply  to  all 
pending  and  future  cases  under  this 
authority. 


List  of  Subjects 

42  CFR  Pari  1001 

Administrative  practice  and 
procedure.  Fraud,  Health  facilities. 
Health  professions.  Medicaid.  Medicare. 

42  CFR  Part  1005 

Administrative  practice  and 
procedure.  Fraud.  Penalties. 

42  CFR  chapter  V  is  amended  as  set 
forth  below: 

A.  42  CFR  part  1001  is  amended  as  set 
forth  below: 

PART  1001— PROGRAM  INTEGRITY- 
MEDICARE  AND  STATE  HEALTH 
CARE  PROGRAMS 

1.  The  authority  citation  for  part  1001 
continues  to  read  as  follows: 

Authority:  42  U.S.C  1302, 1320a-7. 
1320a-7b,  1395u(j),  1395u(k),  1395y(d). 
1395y(e),  1395cc(b)(2)  (D),  (E)  and  (F),  and 
1395hh,  and  section  14  of  Public  Law  100- 
93  (101  Stat.  697). 

2.  Section  1001.1  is  amended  by 
designating  the  existing  paragraph  as 
paragraph  (a),  and  by  adding  a  new 
paragraph  (b)  to  read  as  follows: 

S  1001.1    Scope  and  purpose. 

(b)  The  regulations  in  this  part  are 
applicable  to  and  binding  on  the  Office 
of  Inspector  General  (OIG)  in  imposing 
and  proposing  exclusions,  as  well  as  to 
Administrative  Law  Judges  (ALJs).  the 
Departmental  Appeals  Board  (DAB),  and 
federal  courts  in  reviewing  the 
imposition  of  exclusions  by  the  OIG 
(and.  where  applicable,  in  imposing 
exclusionsproposed  by  the  OIG). 

B.  42  CFR  part  1005  is  amended  as  set 
forth  below: 

PART  1 005-APPEALS  OF 
EXCLUSIONS,  CIVIL  MONEY 
PENALTIES  AND  ASSESSMENTS 

1.  The  authority  citation  for  part  1005 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  405(a),  405(b),  1302, 
1320a-7, 1320a-7a  and  1320c-5. 

2.  Section  1005.4  is  amended  by 
revising  paragraph  (c)(1)  and 
republishing  paragraph  (c)  introductory 
text  to  read  as  follows: 

S  1005.4    Autltority  of  the  ALJ. 

(c)  The  ALJ  does  not  have  the 
authority  to — 

(1)  Find  invalid  or  refuse  to  follow 
Federal  statutes  or  regulations  or 
secretarial  delegations  of  authority; 
•        *        •        •        * 

3.  Section  1005.7  is  amended  by 
revising  paragraph  le)(l)  to  read  as 
follows: 


11005.7    Dtocovwy. 

•        •         •         •        • 

(e)(1)  After  a  party  has  been  served 
with  a  request  for  production  of 
documents,  that  party  may  file  a  motion 
for  a  protective  order. 

Dated:  November  23. 1992. 
Bryan  B.  Mitchell. 

Principal  Deputy  Inspector  General. 

Approved:  December  18. 1992. 
Louis  W.  Sullivsn, 
Secretary. 
[PR  Doc.  93-1376  Filed  1-21-93;  8:45  ami 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Parts  514, 580,  581  and  563 
[Docket  No.  92-37] 

Financial  Responsibility  for  Nor>- 
Vessel-Operating  Common  Carriers 

AGENCY:  Federal  Maritime  Commission. 
action:  Final  rule. 

SUMMARY:  The  Federal  Maritime 
Commission  ("FMC"  or  "Commission") 
is  amending  its  regulations  governing 
the  financial  responsibility 
requirements  of  Non- Vessel-Operating 
Common  Carriers  ("NVOCCs")  in 
response  to  the  Non- Vessel-Operating 
Common  Carrier  Act  of  1991  ("1991 
Act").  The  1991  Act  amended  section  23 
of  the  Shipping  Act  of  1984  ("1984 
Act"),  to  permit  the  Commission  to 
accept — in  addition  to  bonds — 
insurance  or  other  surety  as  proof  of  an 
NVOCCs  financial  responsibility.  The 
1991  Act  also  deleted  the  $50,000 
minimum  amount  for  a  bond  previously 
prescribed  by  section  23.  The  final  rule: 
(1)  Specifies  the  conditions  for 
accepting  insurance  and  guaranties  as 
evidence  of  an  NVOCCs  financial 
responsibility;  (2)  provides  forms  and 
procedures  for  accepting  insurance  and 
guaranties  as  evidence  of  an  NVOCCs 
financial  responsibility;  (3)  specifies 
standards  for  the  acceptability  of 
insurance  companies  and  guarantors; 
and  (4)  specifies  the  amount  and 
method  of  coverage. 
EFFECTIVE  DATE:  February  22. 1993, 
FOn  FURTHER  INFORMATION  CONTACT: 
Austin  L.  Schmitt.  Director.  Bureau  of 
Trade  Monitoring  and  Analysis,  Federal 
Maritime  Commission.  800  North 
Capitol  Street  NW..  Washington,  DC 
20573-0001,  (202)  523-5787, 
SUPPLEMENTARY  INFORMATION:  The 
Commission  initiated  this  proceeding  by 
an  Advance  Notice  of  Proposed 
Rulemaking  ("ANPR")  published  in  the 
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Federal  Register.  57  PR  27413  (June  19, 
1992),  requesting  comment  on 
implementing  the  1991  Act.  The  ANPR 
requested  comment  on:  (1)  The 
appropriateness  of  accepting  insurance 
and  guaranties  as  evidence  of  an 
NVOCC's  financial  responsibility,  as 
well  as  suggestions  for  other  types  of 
surety;  (2)  the  development  of  forms  and 
procedures  for  certain  sureties;  (3) 
guidelines  for  evaluating  the 
acceptability  of  companies  that  issue 
sureties,  other  than  bonds;  and  (4)  the 
appropriate  amount  and  possible 
methods  of  protection  to  cover  an 
NVOCC's  financial  responsibiUties 
under  the  1991  Act. 

Thirteen  comments  were  received  in 
response  to  the  ANPR.  Subsequently  the 
Commission  published  a  Notice  of 
Proposed  Rulemaking  ("NPR")  in  the 
Federal  Register,  57  PR  47589  (October 
19, 1992).  The  proposed  rule:  (1) 
SpedHed  the  conditions  for  accepting 
insurance  and  guaranties  as  evidence  of 
an  NVOCC's  financial  responsibility;  (2) 
provided  forms  and  procedures  for 
accepting  insurance  and  guaranties  as 
evidence  of  an  NVOCC's  Rnancial 
responsibility;  (3)  specified  guidelines 
for  evaluating  the  acceptability^  of 
insurance  companies  and  guarantors; 
and  (4)  specified  the  amount  and 
method  of  coverage. 

The  Commission  received  eight 
comments  in  response  to  the  NPR. 
Conference  comments  were  submitted 
jointly  by  the  Asia  North  America 
Eastbound  Rate  Agreement,  "8900" 
Lines,  South  Europe/U.S.A.  Freight 
Conference,  and  U.S.  Atlantic  &  Gulf 
Western  Mediterranean  Rate  Agreement 
("ANERA  et  al.").  Shipping 
intermediary  comments  were  received 
from  the  International  Federation  of 
Freight  Forwarders  Associations 
("FIATA")  and  the  National  Customs 
Brokers  and  Forwarders  Association  of 
America,  Inc.  ("NCBFAA").  Insurance 
industry  comments  were  received  from 
the  Underwriters  at  Lloyd's  ("Lloyd's") 
and  from  two  other  insurers.  Through 
Transport  Mutual  Insurance 
Association,  Ltd.,  and  the  Norwich 
Union  Fire  Insurance  Society,  Ltd. 
("Through  Transport  Mutual  and 
Norwich  Union  Fire")  filing  jointly. 
Comments  were  also  received  from 
International  Trade  Tracking  ("ITT"),  a 
consulting  and  tariff  publishing  service 
for  NVOCCs.  The  U.S.  Department  of 
Transportation  ("DOT")  and  the  U.S. 
Department  of  Defense  ("DOD")  also 
submitted  comments. 

Comments  and  Discussion 

With  the  exception  of  ITT,  all 
commenters  generally  support  the 
proposed  rule.  NCBFAA  comments  that 


it  fully  supports  the  rule  as  proposed. 
DOT  states  that  the  rule  is  largely 
consistent  with  its  suggestions  set  forth 
in  its  previous  comments  and  urges  its 
adoption.  The  remaining  commenters, 
while  generally  supporting  the  proposed 
rule,  raise  specific  issues  of  concern  to 
their  organizations.  These  are  discussed 
below. 

A.  Suggested  Rejection  of  Insurance  as 
a  Means  to  Meet  NVOCC  Financial 
Responsibility  Requirements 

111  objects  to  insurance  as  a  means 
for  NVOCCs  to  meet  their  financial 
responsibility  requirements.  It  claims 
that  the  shipping  industry  is  not  well 
served  by  the  bonding  of  NVOCCs  and 
that  adding  alternative  methods  of 
security  will  only  add  to  the  industry's 
confusion.  According  to  ITT,  the 
shipping  industry  appears  to  be 
confused  as  to  what  NVOCC  activities 
are  covered  by  the  bond.  It  reports  that 
claims  against  NVOCC  bonds  for 
services  of  all  types  including  rent, 
drayage  and  office  supplies  are  being 
placed  against  sureties. 

The  1991  Act,  among  other  things, 
specifically  provides  that  the 
Commission  may  accept  "proof  of 
insurance"  as  an  additional  method  for 
NVOCCs  to  evidence  their  financial 
responsibility.  This  legislation  was 
enacted  to  allow  flexibility  to  the 
NVOCC  industry  as  long  as  the  form  of 
security  obtained  by  an  NVOCC 
provided  no  less  protection  for  injured 
parties  than  surety  bonds.  ITTs 
objections  to  the  extent  they  are  directed 
to  the  statute  itself  are  irrelevant  here. 
The  Commission  also  notes  that  an 
individual  who  is  uncertain  as  to  the 
extent  of  an  NVOCC's  financial  coverage 
may  directly  contact  the  surety  named 
in  the  NVOCC's  tariff  for  verification. 

B.  Request  for  30-Day  Advance  Notice  of 
Impending  Cancellation  of  NVOCC 
Surety  Bond 

ANERA  et  al.  request  that  the  final 
rule  be  clarified  to  require  the 
Commission  to  notify  the  public  by 
notice  in  the  Federal  Register  of  any 
impending  cancellation  of  an  NVOCC's 
bond,  insurance  or  guaranty.  ANERA  et 
al.  further  request  that  the  date  of 
cancellation  of  an  NVOCC's  financial 
coverage  be  effective  at  least  30  days 
after  publication  in  the  Federal 
Register. 

The  Commission  considered  but  did 
not  adopt  similar  comments  made  in 
response  to  the  ANPR.  In  addition  to 
substantial  publishing  costs  involved 
with  each  Federal  Register  submission, 
establishing  a  program  to  track  the 
status  of  NVOCCs'  coverage  would 
result  in  significant  administrative 


burdens  without  any  benefits  to  the 
industry.  For  example,  prior  to  the 
effective  date  of  an  impending 
cancellation,  an  NVOCC  will  frequently 
file  replacement  coverage  with  the 
Commission.  Approximately  ten  percent 
of  the  bonds  filed  with  the  Commission 
since  October  1991  have  been 
replacement  bonds.  Thus,  the  accuracy 
and  usefulness  of  a  publication/notice 
program  would  be  questionable. 
Moreover,  the  Commission  sees  no 
reason  to  extend  the  effective  date  of 
termination  beyond  the  current 
requirement  at  46  CFR  583.6,  which 
states  that  termination  shall  become 
effective  30  days  after  receipt  of  written 
notice  by  the  Commission. 

The  Commission  believes  that  the 
information  currently  available,  namely 
the  bond  number  and  the  name  and 
address  of  the  surety  providing  coverage 
to  an  NVOCC  published  in  the  NVOCC's 
Tariff  Rule  24,  as  well  as  the  list 
maintained  by  the  Commission  of 
NVOCCs  in  substantial  compliance  with 
section  23  of  the  1984  Act,  is  better 
suited  to  verify  the  status  of  an 
NVOCC's  bond.  The  final  rule  provides 
that  similar  information  for  an  NVOCC's 
insurer  or  guarantor  also  be  published 
in  its  Tariff  Rule  24.  As  already  noted 
above,  if  there  is  reason  to  question  the 
status  of  an  NVOCC's  financial 
coverage,  individuals  may  directly 
contact  the  surety  named  in  the 
NVOCC's  tariff. 

C.  Section  583.3(c)  Exemption  for 
NVOCCs  of  Used  Military  Household 
Goods 

DOD  notes  a  change  in  the  language 
of  section  583.3(c)  of  the  proposed  rule 
concerning  the  transportation  of  used 
household  goods  and  personal  effects 
for  the  account  of  DOD,  and  requests 
that  the  Commission  track  the  language 
used  in  Docket  No.  91-1,  Bonding  of 
Non-Vessel-Operating  Common 
Carriers,  56  FR  56322  (November  4, 
1991)  ("Docket  No.  91-1"). 

Through  an  oversight,  the  NPR 
contained  an  incorrect  version  of 
proposed  section  583.3(c).  Section 
583.3(c)  presently  provides  that 
although  persons  that  exclusively 
transport  used  household  goods  and 
personal  effects  for  EXDD  are  not  subject 
to  the  requirements  of  46  CFR  part  583, 
they  might  nonetheless  be  subject  to 
other  requirements  imposed  by  DOD, 
such  as  alternative  surety  bonds.  It  was 
not  the  intention  of  the  Commission  to 
alter  its  current  regulations  with  respect 
to  NVOCCs  that  provide  transportation 
services  for  used  military  household 
goods  for  DOD  and  §  583.3(c)  of  the  final 
rule  is  revised  accordingly. 
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D.  Uniform  Insumnce  Policy 

The  NPR  requested  comment  on 
whether  the  Commission  should 
attempt  to  draft  a  uniform  insurance 
policy  to  cover  an  NVCXX's  financial 
responsibilities  under  the  1991  Act,  and 
suggestions  for  developing  such  a 
pohcy.  FIATA  advises  that  there  are 
many  differences  among  insurance 
policies  and  asserts  that  the  complex 
nature  of  these  differences  would  make 
it  difficult  to  draft  a  uniform  policy. 

The  Commission  believes  that  the 
regulations  and  fonns  contained  in  its 
NPR  clearly  detail  the  coverage  to  be 
provided  by  insurers  to  satisfy  the 
requirements  of  the  1991  Act.  Therefore, 
the  Commission  will  not  prescribe  a 
uniform  insurance  policy  at  this  time. 

E.  Insurance  Form  FMC-67 

FIATA  states  that  there  is  a  potential 
problem  with  the  Commission's 
proposed  insurance  form  (FMC-67).  in 
that  it  requires  the  insurer  to  remain 
legally  liable  for  any  damages, 
reparations  or  penalties  against  the 
insured  after  coverage  has  been 
terminated.  In  FIATA 's  opinion, 
insurance  companies  would  not  be 
willing  to  accept  such  open-ended 
responsibility  for  hability  that  may  have 
been  incurred  during  the  effective 
period  of  coverage,  but  which  may  be 
claimed  years  later.  Insurers  would 
allegedly  attempt  to  limit  the  time 
period  for  which  claims  could  be  made 
to  coincide  with  the  coverage  period. 

Section  23  of  the  1984  Act  requires 
that  a  bond,  insurance  or  other  surety 
shall  be  available  to  pay  any:  judgment 
for  damages  against  an  NVCXX  arising 
from  its  transportation-related  activities 
under  the  1984  Act;  reparations 
awarded  by  the  Commission  to  a  private 
complainant  pursuant  to  section  11  of 
the  1984  Act;  or  any  penalty  assessed  by 
the  Commission  pursuant  to  section  13 
of  the  1984  Act.  Section  11(g)  of  the 
1984  Act.  46  U.S.C.  app.  1710(g). 
permits  the  filing  of  claims  for 
reparations  within  three  years  after  the 
cause  of  action  accrued.  Section  13(f)(2) 
of  the  1984  Act.  id.  app.  1712(0(2), 
permits  the  Commission  to  assess  a  civil 
penalty  in  a  proceeding  that  is 
commenced  within  five  years  imm  the 
date  the  violation  occurred.  The  effect  of 
these  provisions  is  that,  even  if  coverage 
has  been  terminated,  the  surety  remains 
responsible  for  claims  made  against  an 
NVOCC,  as  long  as  the  claims  concern 
transfKirtation-related  activities  under 
the  1984  Act  occurring  during  the 
effective  coverage  period  and  the 
reparation  or  penalty  proceeding  is 
commenced  within  the  statutory  time 
period.  However,  the  surety's  potential 


liability  is  not  open-ended,  due  to  the 
existence  of  the  statutory  periods  of 
limitation. 

F.  Bequest  for  Clarification  of  Section 
583.4(d)  and  Proposed  FMC  Form  69 

FIATA  requests  the  Commission  to 
confirm  its  intentions  with  respect  to 
the  types  of  coverage  a  group  or 
association  of  NVOCCs  may  use  to 
provide  coverage,  in  whole  or  in  part,  to 
its  individual  NVOCC  members.  FIATA 
also  requests  confirmation  as  to  a  group 
or  association's  ability  to  use  Form 
FMC-69  (Group  Supplemental  Coverage 
Bond)  to  establish  its  members' 
financial  responsibility  regardless  of 
each  individual  member's  existing 
coverage. 

Section  583.4(d)(2)  of  the  proposed 
rule  requires  each  group  or  association 
of  NVOCCs  to  provide  the  Commission 
with  a  certifieci  list  of  those  members  for 
which  it  will  provide  financial  coverage, 
in  whole  or  in  part,  and  the  manner  and 
amount  of  existing  coverage  each 
covered  NVOCC  may  have.  Proposed 
§  583.4(d)(6)  specifies  the  types  of 
coverage  a  group  or  association  of 
NVOCCs  may  use  to  establish  its 
members'  financial  responsibility,  the 
guidelines  for  accepting  the  surety, 
insurer  or  guarantor  and  the  use  of 
required  forms.  To  the  extent  a  member 
NVOCC  is  not  covered  by  its  own 
individual  financial  coverage,  a  group  or 
association  of  NVOCCs  of  which  the 
NVOCC  is  a  member  may  provide 
financial  coverage,  in  whole  or  in  part, 
by  means  of  group  bond,  insurance  or 
guaranty.  Proposed  Form  FMD-69 
specifies  that  the  penalty  amount  of  the 
bond  shall  be  available  to  pay  any 
judgment  against  the  NVOCCs 
enumerated  in  appendix  A  of  the  bond 
for  damages,  reparations  or  penalties 
that  are  not  covered  by  the  identified 
NVOCCs'  individual  insurance 
policy(ies),  guaranty(ies)  or  surety 
bond(s).  Therefore,  the  use  of  the  group 
bond  is  not  restricted  to  just 
supplementing  a  member  NVOCC's 
existing  financial  coverage  but  may  be 
used  to  establish  a  member's  entire 
financial  responsibility  for  its 
transportation-related  activities  under 
the  1984  Act. 

G.  Standards  for  Acceptable 
Underwriters 

Proposed  paragraphs  (b)  and  (c)  of 
§  583.4  required  that  an  acceptable 
insurer  or  guarantor  have  a  financial 
rating  of  Class  VIII  or  higher  under  the 
Financial  Size  Categories  of  A.M.  Best  & 
Company,  or  the  equivalent  from  a 
comparable  international  rating 
organization.  The  A.M.  Best  categories 
measure  an  insurer's  financial  capacity 


to  underwrite  risks  according  to  its 
reported  adjusted  policyholders' 
surplus.  Class  Vin  requires  a  minimiim 
surplus  of  $100  million. 

Tlirou^  Transport  Mutual  and 
Norwich  Union  Fire  state  that  the 
availability  of  international  ratings  is 
limited,  and  that  the  proposed  rule's 
exclusive  reliance  on  such  ratings  might 
have  the  effect  of  disqualifying  certain 
foreign  insurers  that  otherwise  might 
provide  significant  capacity  for  the  risks 
that  are  the  subject  of  this  rulemaking. 
These  commenters  suggest  that  the 
Commission  might  find  it  helpful  to 
examine  how  other  federal  agencies  that 
administer  financial  responsibility 
regulations  determine  which  foreign 
insurers  are  acceptable  providers  of 
financial  responsibility.  They  cite  DOT'S 
regulations  at  14  CFR  205.3(e).  which 
sets  forth  DOT's  standards  for 
determining  the  acceptability  of  insurers 
offering  air  carrier  liability  insurance 
coverage  for  U.S.  direct  air  carriers.  That 
regulation  provides,  in  part,  that 
insurance  coverage  may  be  obtained 
from  surplus  lines  insxuers  named  on  a 
current  list  of  such  insurers  issued  and 
approved  by  the  insurance  regulatory 
authority  of  any  state.  commonwealUi, 
or  territory  of  the  United  States  or  of  the 
District  of  Columbia. 

Through  Transport  Mutual  and 
Norwich  Union  Fire  state  that,  as  a 
practical  matter,  many  foreign  insurers 
qualify  to  write  aviation  insurance 
under  this  DOT  requirement.  They 
explain  that,  although  some  states 
maintain  lists  of  approved  surplus  lines 
insurers,  the  most  commonly  used  list  is 
one  maintained  by  the  Non-Admitted 
Insurers'  Information  Office  ("NAHO") 
of  the  National  Association  of  Insurance 
Commissioners.  They  then  advise: 

The  NAIIO  has  primary  responsibility  for 
collecting  and  monitoring  financial 
information  on  surplus  lines  insurers  not 
licensed  in  any  stale.  The  NAIIO  has 
established  a  comprehensive  system  for 
evaluating  the  financial  stability  and  overall 
suitability  of  alien  insurers  that  seek  to  write 
insurance  on  a  non-admitted  basis  in  the 
United  States.  Each  quarter,  the  NAIIO 
publishes  a  list  of  insurers  it  deems  to  be  of 
sufficient  financial  strength  and  integrity  to 
write  such  insurance.  This  list  is  commonly 
known  as  the  NAIIO  "white  list,"  and 
insurers  who  appear  on  it  are  permitted  to 
write  surplus  lines  coverage  in  a  majority  of 
states  on  a  non-admitted  l>asis. 

To  be  listed  as  an  approved  alien  surplus 
lines  carrier  by  the  NAIIO,  an  insurer  must 
meet  more  stringent  requirements  than  they 
would  to  be  licensed  in  most  states.  The 
NAIIO  considers  the  Isic)  three  major  {actors 
in  evaluating  insurers  for  listing.  First,  listed 
insurers  must  ptossess  and  maintain 
minimum  capital  and/or  surplus  of  SIS 
million  and  such  additional  amounts  as  the 
NAIIO  may  deem  necessary.  Second,  the 
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insurer  must  maintain  a  trust  fund  in  the 
United  States  for  the  exclusive  benefit  of  the 
insurer's  U.S.  policyholders  in  the  amount  of 
at  least  S2.5  million,  or  a  higher  amount  if 
the  insurer's  U.S.  liabilities  require  greater 
security.  Finally,  the  insurer  must  have 
established  a  reputation  for  Hnancial 
integrity  and  satisfactory  underwriting  and 
claims  practices,  and  must  submit  to  annual 
review  by  the  NAIIO  to  assure  the  (sic)  each 
listed  insurer  continues  to  meet  the 
applicable  standards.  The  NAIIO's  annual 
review  process  requires  listed  insurers  to 
submit  audited  fmancial  statements,  actuarial 
certification  as  to  the  adequacy  of  loss 
reserves,  extensive  information  about  the 
insurer's  reinsurance  program,  and  updated 
biographical  information  as  to  officers  and 
directors. 

A  listing  on  the  NAIIO  white  list  provides 
a  firm  basis  upon  which  to  conclude  that  the 
insurer  will  meet  its  obligations  under  the 
insurance  policies  it  issues.  The  enviable 
record  of  NAIIO-approved  alien  insurers 
supports  this  conclusion.  Since  the  NAIIO 
established  its  rigid  standards  for  approval  of 
alien  surplus  lines  insurers  in  1976,  no 
insurer  has  become  insolvent  while  on  the 
NAIIO  list. 

The  Commission  sees  considerable 
merit  in  the  position  taken  by  Through 
Transport  Mutual  and  Norwich  Union 
Fire.  The  financial  responsibiHty 
requirements  of  section  23  of  the  1984 
Act,  as  amended  by  the  1991  Act, 
should  be  administered  so  as  to  allow 
NVOCCs  a  wide  choice  of  competing 
underwriters,  as  long  as  underwriters 
participating  in  the  program  meet 
sufficient  standards  of  Hnancial 
soundness.  We  note  that  DOT's  air 
carrier  Uability  insurance  regulations 
include  bodily  injury  and  death,  as  well 
as  property  damage,  and  impose 
minimum  coverage  limits  that  are  far 
higher  than  those  required  for 
NVCXXs.*  Insurers  qualified  under 
NAIIO  "white  list"  standards  to 
underwrite  aircraft  liability  thus  appear 
qualified  to  underwrite  NVOCC 
flnancial  risks.  The  Commission, 
therefore,  will  accept  those  surplus  lines 
insurers  named  on  a  current  NAIIO 
"white  list"  as  participants  in  the 
Commission's  NVOCC  financial 
responsibility  program.  For  the  same 
reason,  the  Commission  concludes  that 
the  qualifying  standard  under  the  A.M. 
Best  Financial  Size  Categories  should  be 
lowered  to  Class  V  (minimum  adjusted 
surplus  of  $10  million)  to  comport  more 
closely  with  the  most  important  part  of 


>  For  example,  14  CFR  20S.S(b)  states  in  pail: 
Insurance  meeting  the  requirements  of  this  part 
for  all  U.S.  or  foreign  direct  air  carriers  shall  lie 
third  party  aircraft  accident  liability  coverage  for 
bodily  injury  to  or  death  of  persons,  including 
nonemployee  cargo  attendants,  other  than 
passengers,  and  for  damage  to  property,  with 
minimum  limits  of  $300,000  for  any  one  person  in 
any  one  occurrence,  and  a  total  of  $20,000,000  per 
involved  aircraft  for  each  occurrence.  *  *  • 


the  NAUO  standard,  i.e.,  that  irtsurers 
must  possess  minimum  capital  and/or 
surplus  of  $15  million. 

Lloyd's  states  that,  because  it  is  not  an 
insurance  company  per  se  but  a 
marketplace  of  approximately  20,000 
underwriters  who  hold  formal  self- 
regulatory  powers  conferred  by  the 
British  Parliament,  it  has  not 
traditionally  been  the  subject  of  a 
financial  rating  by  A.M.  Best  & 
Company  or  any  similar  organization, 
and  thus  would  not  qualify  luider  the 
Commission's  proposed  rule.  Lloyd's 
points  out,  however,  that  it  has  been  in 
operation  for  more  than  300  yea*^  and 
is  one  of  the  world's  leading  markets  for 
marine  and  aviation  insiutmce.  It  states 
that  its  imderwriters  have  never  failed 
to  pay  a  valid  claim,  maintain 
substantial  assets  in  the  United  States  in 
several  trust  funds,  allow  claims  to  be 
made  in  the  United  States,  submit  to 
annual  audits  and  other  extensive 
examination,  and  are  Ucensed  insurers 
in  several  states  and  territories  of  the 
United  States. 

Other  federal  agencies  have 
recognized  the  unique  structure  and 
status  of  Lloyd's  in  administering 
financial  responsibility  programs.  The 
Maritime  Administration  ("MARAD")  of 
DOT  has  established  rules  for 
acceptance  of  hull  insurance  on  vessels 
in  which  MARAD  has  a  security 
interest.  MARAD  specifically  designates 
Underwriters  at  Lloyd's  as  acceptable 
insurers  "without  further 
consideration."  46  CFR  249.5(b).  The 
U.S.  Department  of  Labor  accepts 
Lloyd's  in  setting  fidelity  bond 
requirements  for  fiduciaries  of  plans 
under  the  Employee  Retirement  Income 
Security  Act.  29  CFR  2580.412-25. 
Further,  Lloyd's  has  submitted,  as  part 
of  its  comments  in  this  proceeding, 
letters  from  the  Mihtary  Traffic 
Management  Command  of  the  U.S. 
Department  of  Defense  indicating  that 
Lloyd's  has  been  authorized  to  provide 
cargo  insurance  for  shipments  of 
household  goods  for  military  personnel. 
Given  this  wide  acceptance  of  Lloyd's 
coverage  by  other  federal  agencies, 
which  acknowledge  the  quality  of 
Lloyd's  security  and  claims-payment 
history,  the  Commission  will  similarly 
accept  Lloyd's  as  a  participant  in  the 
NVCiCC  financial  responsibility 
program. 

The  Commission  believes  that  these 
amendments  to  the  proposed  rule  will 
permit  a  broader  field  of  potential 
underwriters  able  to  supply  coverage  for 
NVOCCs,  while  at  the  same  time 
adequately  ensure  the  acceptance  of 
sufficiently  qualified  insurers  and 
guarantors  able  to  cover  an  NVOCC's 
financial  responsibilities  under  the  1991 


Act.  Accordingly,  the  appropriate 
provisions  of  part  583  and  the  forms 
contained  in  the  appendix  thereto  are 
amended  to  reflect  these  changes. 

Appropriate  provisions  of  part  583 
and  the  forms  contained  in  the 
appendix  thereto  also  have  been 
amended  to  reflect  necessary  technical 
modifications  and  clarifications  with 
respect  to  the  requirement  that  the 
insurer  or  guarantor  certify  that  it  has 
sufficient  and  acceptable  assets  located 
in  the  United  States  to  cover  all 
transportation-related  liabilities  of  the 
covered  NVOCC(s)  as  specified  under 
the  1984  Act. 

Section  583.4(d)(6)  has  also  been 
amended  to  clarify  that  the  Commission 
is  not  a  depository  or  distributor  to  third 
parties  of  bond,  guaranty,  or  insurance 
funds  in  the  event  of  any  claim, 
judgement,  or  order  for  reparations. 

After  the  June  19, 1992,  publication  of 
the  ANPR  in  this  proceeding,  an  interim 
rule  was  published  on  August  12,1992 
(57  FR  36248),  in  Docket  No.  90-23, 
Tariffs  and  Service  Contracts  (46  CFR 
part  514),  which  implements  the 
Commission's  Automated  Tariff  Filing 
and  Information  System  ("ATFI"). 
Accordingly,  the  appropriate  provisions 
of  part  514  are  also  amended  herein  in 
a  manner  similar  to  the  changes  to  parts 
580  and  581. 

Although  the  Commission,  as  an 
independent  regulatory  agency,  is  not 
subject  to  Executive  Order  12291,  dated 
February  17, 1981.  it  nonetheless  has 
reviewed  the  rule  in  terms  of  that  Order 
and  has  determined  that  this  rule  is  not 
a  "major  rule"  as  defined  in  the  Order 
because  it  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovations,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.,  the 
Commission  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  including  small  businesses, 
small  organizational  units  and  small 
governmental  jurisdictions.  The  rule 
will  be  less  burdensome  to  the  industry 
by  allowing  more  flexibility  in  the  types 
of  financial  security  available  to  satisfy 
NVOCC  responsibilities  under  the 
Shipping  Act  of  1984. 

Tne  collection  of  information 
requirements  contained  in  this 
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regulation  have  been  approved  by  the 
Office  of  Management  and  Budget  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  as  amended,  and 
have  been  assigned  0MB  control 
number  3072-0053.  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  take  42.75  hours  per 
response  for  group  supplemental 
coverage  (32.5  hours  to  set  up  program, 
1.75  hours  to  maintain  current 
membership  list,  and  8.5  hours  to 
establish  resident  agent,  file 
replacement  group  coverage,  and  file 
cancellation  notices  as  necessary);  12.5 
hours  per  response  for  insurance 
coverage;  and  12.5  hours  per  response 
for  a  guaranty.  This  collection  of 
information  includes  the  time  for 
reviewing  instructions,  searching 
existing  data  needed,  and  completing 
and  reviewing  the  collection  of 
information.  Send  comments  regarding 
this  burden  estimate,  including 
suggestions  for  reducing  this  burden,  to 
Norman  W.  Littlejohn,  Director.  Bureau 
of  Administration,  Federal  Maritime 
Commission,  Washington,  DC,  20573; 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Attention:  Desk 
Officer  for  the  Federal  Maritime 
Commission,  Office  of  Management  and 
Budget,  Washington.  DC  20503. 

List  of  Subjects 

46  CFR  Part  514 

Barges,  Cargo,  Cargo  vessels.  Exports. 
Fees  arid  user  charges.  Freight,  Harbors, 
Imports.  Maritime  carriers.  Motor 
carriers.  Ports,  Rates  and  fares. 
Reporting  and  recordkeeping 
requirements.  Surety  bonds.  Trucks, 
Water  carriers,  Waterfront  facilities. 
Water  transportation. 

46  CFR  Part  580 

Cargo,  Cargo  vessels,  Exports,  Freight, 
Harbors,  Imports,  Maritime  carriers. 
Rates,  Reporting  and  recordkeeping 
requirements,  Surety  bonds.  Water 
carriers.  Water  transportation. 

46  CFR  Part  581 

Freight,  Maritime  carriers.  Rates. 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  583 

Freight.  Maritime  carriers.  Rates. 
Reporting  and  recordkeeping 
requirements;  surety  bonds. 

Therefore,  pursuant  to  5  U.S.C.  552 
and  553;  31  U.S.C.  9701;  46  U.S.C.  app. 
S04,  812.  814-817(a).  820.  833a,  841a, 
843,  844,  845.  845a,  845b,  847, 1702- 
1712, 1714-1716. 1718, 1721  and  1722; 
and  sec.  2(b)  of  Pub.  L.  101-92, 103  Stat. 
601,  Parts  514.  580.  581  and  583  of  Title 


46.  Codrf  of  Federal  Regulations,  are 
amended  as  follows. 

PART  514— [AMENDED] 

1.  The  authority  citation  for  part  514 
continues  to  read  as  follows: 

Authority:  5  U.S.C  552  and  553;  31  U.S.C 
9701:  46  U.S.C.  app.  804.  812.  814-81 7(a), 
820.  833a.  841a,  843.  844.  845,  845a,  845b. 
847. 1702-1712. 1714-1716. 1718, 1721  and 
1722;  and  sec.  2(b)  of  Pub.  L.  101-92. 103 
Stat.  601. 

2.  Paragraph  (d)  of  section  514.7  is 
revised  to  read  as  follows: 

f  51 4.7    Service  contracts  in  foreign 
commerce. 

•  •         •        •        • 

(d)  Service  contracts  with  non-vessel- 
operating  common  carriers.  No  ocean 
common  carrier  or  conference  may 
execute  or  file  any  service  contract  in 
which  a  contract  party  or  an  affiliate  of 
such  contract  party  or  member  of  a 
shippers'  association  entitled  to  receive 
service  under  the  contract  is  an  NVOCC. 
unless  such  NVOCC  has  a  tariff  and 
proof  of  financial  responsibility  as 
required  by  sections  8  and  23  of  the 
Shipping  Act  of  1984  and  Commission 
regulations  under  this  part  and  part  583 
of  this  chapter. 

•  •        •        •        • 

3.  Paragraphs  (b)(24).  initial 
paragraph,  (b)(24)(i)  and  (b)(24)(ii)  of 
§  514.15  are  revised  to  read  as  follows: 

$514.15    Tariff  Rules. 

•  •         *         •         * 

(b)*   *   * 

(24)  Financial  responsibility  for 
NVOCCs  in  foreign  commerce  and  legal 
agent  for  service  of  process,  (i)  Every 
non-vessel-operating  common  carrier 
("NVOCC")  shall  state  in  Tariff  Rule  24 
of  its  tariffs  on  file  with  the  Federal 
Maritime  Commission  that  it  has 
furnished  the  Commission  proof  of 
financial  responsibility  in  the  manner 
and  amount  required  by  46  CFR  583.4 
for  the  payment  of  any  judgment  for 
damages  arising  from  its  transportation- 
related  activities  under  the  Shipping 
Act  of  1984,  order  for  reparations  issued 
pursuant  to  section  11  of  the  Shipping 
Act  of  1984,  or  penalty  assessed 
pursuant  to  section  13  of  the  Shipping 
Act  of  1984.  In  Tariff  Rule  24,  the 
NVOCC  shall  state  the  manner  of  its 
financial  responsibility;  whether  it  is 
relying  in  whole  or  in  part  on  coverage 
provided  by  a  group  or  association  of 
NVOCCs  to  which  it  is  a  member;  the 
name(s)  and  address(es)  of  the  surety 
company(ies),  insurance  company(ies) 
or  guarantor(s)  issuing  the  bond(s). 
insurance  policy{ies)  or  guaranty(ies); 
the  bond(s).  insurance  policy(ies)  or 


guaranty(ies)  number(s);  and,  where 
applicable,  the  name  and  address  of  the 
group  or  association  of  NVOCCs 
providing  full  or  partial  coverage. 

(ii)  Every  NVOCC  in  foreign 
commerce  which  is  not  domiciled  in  the 
United  States  shall  enter  in  the  first 
address  field  provided  in  each  of  its 
Tariff  Records  under  46  CFR 
514.11(b)(8)(ii)  the  name  and  address  of 
a  person  in  the  United  States  designated 
under  §  583.5  of  this  chapter  as  its  legal 
agent  for  the  service  of  judicial  and 
administrative  process,  including 
subpoenas.  Every  NVOCC  using  a  group 
or  association  of  NVOCCs  not  domiciled 
in  the  United  States  for  financial 
coverage,  in  whole  or  in  part,  pursuant 
to  §  583.4  shall  state  in  its  tariff  the 
name  and  address  of  the  group  or 
association's  resident  agent  for  service 
of  judicial  and  administrative  process, 
including  subpoenas.  The  NVOCC  also 
shall  state  in  Tariff  Rule  24  that,  in  any 
instance  in  which  the  designated  legal 
agent(s)  cannot  be  served  because  of 
death,  disability  or  unavailability,  the 
Secretary,  Federal  Maritime 
Commission  will  be  deemed  to  be  the 
NVOCCs  legal  agent  for  service  of 
process. 


PART  580-{AMENDED] 

4.  The  authority  citation  for  part  580 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  553;  46  U.S.C  app. 
1702-1705.  1707,  1709, 1710-1712,  1714- 
1716, 1718,  and  1721. 

5.  Paragraphs  (d){24)  introductory 
text.  (d)(24)(i),  and  (d)(24){ii)  of  section 
580.5  are  revised  to  read  as  follows: 

§580.5    Tariff  contents. 

•         •         *         •         • 

(d)*  *  • 

(24)  Financial  responsibility  for  non- 
vessel-operating  common  carriers  and 
legal  agent  for  service  of  process,  (i) 
Every  non-vessel-operating  common 
carrier  ("NVOCC")  shall  state  in  Tariff 
Rule  24  of  its  tariffs  on  file  with  the 
Federal  Maritime  Commission  that  it 
has  furnished  the  Commission  proof  of 
financial  responsibility  in  the  manner 
and  amount  required  by  §  583.4  of  this 
chapter  for  the  payment  of  any 
judgment  for  damages  arising  from  its 
transportation-related  activities  under 
the  Shipping  Act  of  1984.  order  for 
reparations  issued  pursuant  to  section 
11  of  the  Shipping  Act  of  1984.  or 
penalty  assessed  pursuant  to  section  13 
of  the  Shipping  Act  of  1984.  In  Tariff 
Rule  24.  the  NVOCC  shall  state  the 
manner  of  its  financial  responsibility; 
whether  it  is  relying  in  whole  or  in  part 
on  coverage  provided  by  a  group  or 
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association  of  NVOCCs  to  which  it  is  a 
member;  the  name(s)  and  address(es)  of 
the  surety  coropanyUes),  insurance 
company(ies]  or  guaranlor(s)  issuing  the 
bond(s),  insurance  policy(ies)  or 
guaranty(ies);  the  bondfs),  insurance 
policy(ies)  or  guaranty(ies)  numberts); 
and,  where  applicable,  the  name  and 
address  of  the  group  or  association  of 
NVCXXIs  providing  fall  or  partial 
coverage. 

(ii)  Every  NTV'OCC  in  foreign 
commerce  which  is  not  domiciled  in  the 
United  States  shall  state  in  Tariff  Rule 
24  of  its  tariffs  the  name  and  address  of 
a  person  in  the  United  States  designated 
under  §  583.5  of  this  chapter  as  its  legal 
agent  for  the  service  of  judicial  and 
administrative  process,  including 
subpoenas.  Every  NVOCC  using  a  group 
or  association  of  NVOCCs  not  domiciled 
in  the  United  States  for  Hnancial 
coverage,  in  whole  or  in  part,  pursuant 
to  §  583.4  shall  state  in  Tariff  Rule  24  of 
its  tariff  the  name  and  address  of  the 
group  or  association's  resident  agent  for 
service  of  judicial  and  administrative 
process,  including  subpoenas.  The 
NVOCC  also  shall  slate  in  Tariff  Rule  24 
that,  in  any  instance  in  which  the 
designated  legal  agent(s)  cannot  be 
served  because  of  death,  disability  or 
unavailability,  the  Secretary,  Federal 
Maritime  Commission  will  be  deemed 
to  be  the  NVOCCs  legal  agent  for 
service  of  process. 


PART  581— {AMENDED] 

6.  The  authority  citation  for  part  581 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  553;  46  U.S.C.  app. 
1702. 1706, 1707, 1709, 1712, 1714-1716, 
1718,  and  1721. 

7.  Paragraph  (e)  of  section  581.3  is 
revised  to  read  as  follows: 

§  581.3    Filing  and  niaintenance  of  servict 
contract  matariala. 


(e)  Service  contracts  with  non-vessel- 
operating  common  carriers.  No  ocean 
common  carrier  or  conference  may 
execute  or  file  any  service  contract  in 
which  a  contract  party  or  an  affiliate  of 
such  contract  party  or  member  of  a 
shippers'  association  entitled  to  receive 
service  under  the  contract  is  an  NVOCC, 
unless  such  NVOCC  has  a  tariff  and 
proof  of  financial  responsibility  as 
required  by  sections  8  and  23  of  the 
Shipping  Act  of  1984  and  Commission 
regulations  under  parts  580  and  583  of 
this  chapter. 


Part  583-{  AMENDED] 

8.  The  authority  citation  for  part  583 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  553;  46  U.S.C  app. 
1702, 1707, 1709, 1710-1712. 1716  and  1721. 

9.  Part  583  is  amended  by  revising  the 
part  heading  to  read  as  follows: 

PART  583— SURETY  FOR  NON- 
VESSEL-OPERATINC  COMMON 
CARRIERS 

10.  Part  583  table  of  contents  is 
amended  by  adding  Appendices  B,  C 
and  D  to  read  as  follows: 

Appendix  B  to  Part  583— Non-VoMal- 
Operatug  Common  CAirier  (NVOCX:) 
Insurance  Form  (r\fC-67) 


Appendix  C  to  Part  M3— Non-VeMel- 
Operating  Common  Carrier  (NVOGC) 
Guaranty  Form  (rMC-68) 

Appendix  D  to  Part  M3—Non- Vessel- 
Operating  Common  Carrier  (NVOCC)  Group 
Bond  Fonn  (FMC-69) 

11.  Section  583.2  is  revised  to  read  as 
follows: 

§5S3.2    Scope. 

This  part  implements  the  Non-Vessel- 
Operating  Common  Carrier 
Amendments  of  1990,  Public  Law  No. 
101-595,  section  710,  and  the  Non- 
Vessel-Operating  Common  Carrier  Act 
of  1991,  Public  Law  No.  102-251, 
section  201  and  applies  to  all  NVOCCs 
operating  in  the  waterbome  foreign 
commerce  of  the  United  Slates. 

12.  Section  583.3  is  revised  to  read  as 
follows: 

§  583.3  Proof  of  financial  rasponaibiiity, 
when  required. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  no  person  may 
provide  transportation  as  a  non-vessel- 
operating  common  carrier  or  obtain 
transportation  for  the  account  of  such 
NVOCC  unless  a  surety  bond,  insurance 
form,  or  guaranty  form  which 
demonstrates  that  such  NVOCC  is 
covered  for  any  transportation-related 
liability  under  the  Shipping  Act  of  1984 
has  been  furnished  to  and  accepted  by 
the  Commission.  Where  a  group  or 
association  of  NVOCCs  accepts  liability 
for  all  or  part  of  an  NVOCCs  financial 
responsibilities  for  such  NVOCCs 
transportation-related  activities  under 
the  Shipping  Act  of  1984,  the  group  or 
association  of  NVOCCs  must  file  either 
a  group  supplemental  coverage  bond 
form,  insurance  form  or  guaranty  form, 
clearly  identifying  each  NVOCC 
covered,  before  a  covered  NVOCC  may 
provide  transportation  as  a  non-vessel- 
operating  common  carrier  or  obtain 
transportation  for  the  account  of  such 
NVOCC.  An  individual  NVOCCs  bond. 


insurance  or  guaranty  coverage  shall  be 
for  $50,000  except  in  the  case  where  an 
individual  NVOCCs  responsibility  is 
covered,  in  whole  or  in  part,  by  a  group 
or  association's  bond,  insurance  or 
guaranty.  In  such  cases  the  group  or 
association's  coverage  must  be  for 
$50,000  per  covered  member  NVOCC,  or 
$1,000,000  in  aggregate. 

(b)  Where  more  Ihan  one  entity 
operates  under  a  common  trade  name, 
separate  proof  of  financial  responsibility 
is  required  covering  each  corporation  or 
person  separately  providing 
transportation  as  a  non-vessel-operating 
common  carrier. 

(c)  Any  person  which  exclusively 
transports  used  household  goods  and 
personal  effects  for  the  account  of  the 
Department  of  Defense  is  not  subject  to 
the  requirements  of  this  part,  but  may  be 
subject  to  other  requirements,  such  as 
alternative  surety  bonding,  imposed  by 
the  Department  of  Defen<;e. 

13.  Section  583.4  is  revised  to  read  as 
follows: 

f  583.4    Financial  reapontibility 
requirententa. 

Prior  to  the  date  it  commences 
common  carriage  operation,  every  non- 
vessel-operating  common  carrier  shall 
establish  its  financial  responsibility  for 
the  purpose  of  this  part  by  one  of  the 
following  methods: 

(a)  Surety  bond,  by  filing  with  the 
Commission,  simultaneously  with  its 
tariff,  a  valid  bond  on  Form  FMC-48,  in 
the  amount  of  $50,000.  Bonds  must  be 
issued  by  a  surety  company  found 
acceptable  by  the  Secretary  of  the 
Treasury. 

(b)  Insurance,  by  filing  with  the 
Commission,  simultaneously  with  its 
tariff,  evidence  of  insurance  on  Form 
FMC-67.  The  insurance  must  provide 
coverage  for  damages,  reparations  or 
penalties  arising  from  any 
transportation-related  activities  under 
the  Shipping  Act  of  1984  of  the  insured 
NVOCC  and  must  be  placed  with: 

(1)  An  Insurer  having  a  financial 
rating  of  Class  V  or  higher  under  the 
Financial  Size  Categories  of  A.M.  Best  & 
Company,  or  equivalent  from  an 
acceptable  international  rating 
organization; 

(2)  Underwriters  at  Lloyd's;  or 

(3)  Surplus  lines  insurers  named  on  a 
current  "white  list"  issued  by  the  Non- 
Admitted  Insurers'  Information  Office  of 
the  National  Association  of  Insurance 
Commissioners. 

This  evidence  of  financial  responsibility 
shall  be  accompanied  by:  In  the  case  of 
a  financial  rating,  the  Insurer's  financial 
rating  on  the  rating  organization's 
letterhead  or  designated  form;  in  the 
case  of  insurance  provided  by 


5624  Federal  Register  /  Vol.  58,  No.  13  /  Friday.  January  22,  1993  /  Rules  and  Regulations 


Underwriters  at  Lloyd's,  documentation 
verifying  membership  in  Lloyd's;  and  in 
the  case  of  insurance  provided  by 
surplus  lines  insurers,  documentation 
verifying  inclusion  on  a  current  "white 
list"  issued  by  the  Non-Admitted 
Insurers'  Information  Office  of  the 
National  Association  of  Insurance 
Commissioners.  The  Insurer  must 
certify  that  it  has  sufficient  and 
acceptable  assets  located  in  the  United 
States  to  cover  all  transaction-related 
liabilities  of  the  Insured  NVCXIC  as 
specified  under  the  Shipping  Act  of 
1984. 

(c)  Guaranty,  by  filing  with  the 
Commission,  simultaneously  with  its 
tariff,  evidence  of  guaranty  on  Form 
FMC-68.  The  guaranty  must  provide 
coverage  for  damages,  reparations  or 
penalties  arising  from  any 
transportation-related  activities  under 
the  SJtiipping  Act  of  1984  of  the  covered 
NVdCC  and  must  be  placed  with: 

(1)  A  Guarantor  having  a  financial 
rating  of  Class  V  or  higher  under  the 
Financial  Size  Categories  of  A.M.  Best  & 
Company,  or  equivalent  from  an 
acceptable  international  rating 
organization: 

(2)  Underwriters  at  Lloyd's;  or 

(3]  Surplus  lines  insurers  named  on  a 
current  "white  list"  issued  by  the  Non- 
Admitted  Insurer's  Information  Office  of 
the  National  Association  of  Insurance 
Commissioners. 

This  evidence  of  financial  responsibility 
shall  be  accompanied  by:  In  the  case  of 
a  financial  rating,  the  Guarantor's 
financial  rating  on  the  rating 
organization's  letterhead  or  designated 
form:  in  the  case  of  a  guaranty  provided 
by  Underwriters  at  Lloyd's, 
documentation  verifying  membership  in 
Lloyd's;  and  in  the  case  of  an  guaranty 
provided  by  surplus  lines  insurers, 
documentation  verifying  inclusion  on  a 
current  "white  list"  issued  by  the  Noh- 
Admitted  Insurers'  Information  Office  of 
the  National  Association  of  Insurance 
Commissions.  The  guarantor  must 
certify  that  it  has  sufficient  and 
acceptable  assets  located  in  the  United 
States  to  cover  all  transportation-related 
liabilities  of  the  covered  NVOCC  as 
specified  under  the  Shipping  Act  of 
1984. 

(d)  Evidence  of  financial 
responsibility  of  the  type  provided  for 
in  paragraphs  (a),  (b)  and  (c)  of  this 
section  established  through  and  filed 
with  the  Commission  by  a  group  or 
association  of  NVOCCs  on  behalf  of  its 
members,  subject  to  the  following 
conditions  and  procedures: 

(1)  Each  group  or  association  of 
NVOCCs  shall  notify  the  Commission  of 
its  intention  to  participate  in  such  a 


program  and  furnish  documentation  as 
will  demonstrate  its  authenticity  and 
authority  to  represent  its  members,  such 
as  articles  of  incorporation,  bylaws,  etc.; 

(2)  Each  group  or  association  of 
NVOCCs  shall  provide  the  Commission 
with  a  list  certified  by  its  Chief 
Executive  Officer  containing  the  names 
of  those  NVOCCs  to  which  it  will 
provide  coverage,  in  whole  or  in  part; 
the  maimer  and  amount  of  existing 
coverage  each  covered  NVOCC  has;  an 
indication  that  the  existing  coverage 
provided  each  NVOCC  is  provided  by  a 
surety  bond  issued  by  a  surety  company 
found  acceptable  to  the  Secretary  of  the 
Treasury,  or  by  insurance  or  guaranty 
issued  by  a  firm  meeting  the 
requirements  of  paragraphs  (b)  or  (c)  of 
this  section  with  coverage  limits  of  at 
least  $50,000.00;  and  the  name,  address 
and  facsimile  number  of  each  surety, 
insurer  or  guarantor  providing  coverage 
pursuant  to  this  section.  Each  group  or 
association  of  NVOCCs  shall  notify  the 
Commission  within  thirty  (30)  days  of 
any  changes  to  its  list. 

13)  The  group  or  association  shall 
provide  the  Commission  with  a  sample 
copy  of  each  type  of  existing  financial 
responsibility  coverage  used  by  member 
NVOCCs. 

(4)  Each  group  or  association  of 
NVOCCs  shall  be  responsible  for 
ensuring  that  each  member's  financial 
responsibility  coverage  allows  for 
claims  to  be  made  in  the  United  States 
against  the  Surety,  Insurer  or  Guarantor 
for  any  judgment  for  damages  against 
the  NVOCC  arising  from  its 
transportation-related  activities  under 
the  Shipping  Act  of  1984,  or  order  for 
reparations  issued  pursuant  to  section 
11  of  the  Shipping  Act  of  1984,  46 
U.S.C.  app.  1710,  or  any  penalty 
assessed  against  the  NVOCC  pursuant  to 
section  13  of  the  Shipping  Act  of  1984, 
46  U.S.C.  app.  1712.  Each  group  or 
association  of  NVOCCs  shall  be 
responsible  for  requiring  each  member 
NVOCC  to  provide  it  with  valid  proof  of 
financial  responsibility  annually. 

(5)  Where  the  group  or  association  of 
NVOCCs  determines  to  secure  on  behalf 
of  its  members  other  forms  of  financial 
responsibility,  as  specified  by  this 
section,  for  damages,  reparations  or 
penalties  not  covered  by  a  member's 
individual  financial  responsibility 
coverage,  such  additional  coverage 
must: 

(i)  Allow  claims  to  be  made  in  the 
United  States  directly  against  the  group 
or  associations's  Surety,  Insurer  or 
Guarantor  for  damages  against  each 
covered  member  NVOCC  arising  from 
each  covered  member  NVOCC's 
transportation-related  activities  under 
the  Shipping  Act  of  1984,  or  order  for 


reparations  issued  puirsuant  to  section 
11  of  the  Shipping  Act  of  1984,  46 
U.S.C.  app.  1710,  or  any  penalty 
assessed  against  each  covered  member 
NVOCC  pursuant  to  s'ection  13  of  the 
Shipping  Act  of  1984,  47  U.S.C.  app. 
1712;  and 

(ii)  Be  for  an  amoimt  up  $50,000.00 
for  each  covered  member  NVOCC  up  to 
a  maximum  of  $1,000,000.00  for  each 
group  or  association  of  NVOCCs. 

(6)  The  coverage  provided  ty  the 
group  or  association  of  NVOCCs  on 
behalf  of  its  members,  in  whole  or  in 
part,  shall  be  provided  by: 

(i)  In  the  case  of  a  surety  bond,  a 
surety  company  foimd  acceptable  to  the 
Secretary  of  the  Treasury  and  issued  by 
such  a  surety  company  on  Form  FMC- 
69;  and 

(ii)  In  the  case  of  insurance  and 
guaranty,  a  firm  having  a  financial 
rating  of  Class  V  or  higher  under  the 
Financial  Size  Categories  of  A.M.  Best  & 
Company  or  equivalent  from  an 
acceptable  international  rating 
organization.  Underwriters  at  Lloyd's,  or 
surplus  line  insurers  named  on  a 
current  "white  list"  issued  by  the  Non- 
Admitted  Insurer's  Information  Office  of 
the  National  Association  of  Insurance 
Commissioners  and  issued  by  such 
firms  on  Form  FMC-67  and  Form  FMC- 
68,  respectively. 
All  forms  and  documents  for 
establishing  financial  responsibility  of 
NVOCCs  prescribed  in  this  section  shall 
be  submitted  to  the  Director,  Byreau  of 
Tariffs,  Certification  and  Licensing, 
Federal  Maritime  Commission, 
Washington,  DC  20573.  The  Federal 
Maritime  Commission  shall  not  serve  as 
depository  or  distributor  to  third  parties 
of  bond,  guaranty,  or  insurance  funds  in 
the  event  of  any  claim,  judgment,  or 
order  for  reparations.  Such  forms  and 
documents  must  clearly  identify  the 
name;  trade  name,  if  any;  the  address; 
and  effective  January  1,  1994,  the 
organization  number  as  provided  in  46 
CFR  514.11(a)  of  each  NVOCC.  Copies 
of  all  forms  may  be  obtained  from  the 
Commission's  Bureau  of  Tariffs, 
Certification  and  Licensing  at  the 
address  listed  above,  or  from  any  other 
Commission's  district  offices  located  in 
New  York.  NY;  New  Orleans,  LA;  San 
Francisco,  CA;  Hato  Rey,  PR;  Los 
Angeles,  CA;  Miami,  FL;  and  Houston, 
TX. 

14.  Paragraphs  (a)  and  (b)  of  §583.5 
are  revised  and  §  583.5(e)  is  added  to 
read  as  follows: 

S  583.5    Resident  agent 

(a)  Every  non-vessel-operating 
common  carrier  not  domiciled  in  the 
United  States  and  every  group  or 
association  of  NVOCCs  which  provide, 
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in  whole  or  in  part,  financial  coverage 
for  a  member  NVOCC's  financial 
responsibilities  pursuant  to  §  583.4  not 
domiciled  in  the  United  States  shall 
designate  and  maintain  a  person  in  the 
United  States  as  legal  agent  for  the 
receipt  of  judicial  and  administrative 
process,  including  subpoenas. 

(b)  If  the  designated  legal  agent  cannot 
be  served  because  of  death,  disability,  or 
unavailability,  the  Secretary,  Federal 
Maritime  Commission,  will  be  deemed 
to  be  the  legal  agent  for  service  of 
process.  Any  person  serving  the 
Secretary  must  also  send  to  the  NVCXX, 
group  or  association  of  NVCKXs  by 
registered  mail,  return  receipt  requested, 
at  its  address  published  in  its  tariH'on 
file  with  the  Commission,  a  copy  of 
each  document  served  upon  the 
Secretary,  and  shall  attest  to  that 
mailing  at  the  time  service  is  made  upon 
the  Secretary. 

(0*     *     * 

(d)*     •     • 

(e)  Every  non-vessel-operating 
common  carrier  using  a  group  of 
association  of  NVOCCs  to  cover  all  or 
part  of  its  financial  responsibility 
requirement  under  §  583.4  shall  publish 
the  name  and  address  of  the  group  or 
association's  resident  agent  for  receipt 
of  judicial  and  administrative  process, 
including  subpoenas,  in  its  tariff  in 
accordance  with  §  514.15(b)(24){ii)  and 
§  580.5(d)(24)(ii)  of  this  chapter. 

15.  Paragraph  (a)  of  §  583.6  is  revised 
to  read  as  follows: 

§  563.6    Tennination  of  financial 
responsibility  or  designation  of  rasidant 
agent 

(a)  Upon  receipt  of  notice  of 
tennination  by  a  surety  bond,  group 
supplemental  coverage  bond,  insurance 
coverage  or  guaranty,  the  Commission 
shall  notify  the  NVOCC  or  group  or 
association  of  NVOCCs  by  certified  or 
registered  mail  at  its  address  published 
in  its  tariff  or  on  the  list  required  of  a 
group  or  association  on  file  with  the 
Commission,  that  the  Commission  shall, 
without  hearing  or  other  proceeding, 
suspend  or  cancel  the  tariff  or  tariffs  of 
the  NVOCC  or  NVOCCs  as  of  the 
termination  date  of  the  bond,  group 
supplemental  coverage  bond,  insurance 
coverage  or  guaranty,  unless  the 
NVOCC,  group  or  association  of 
NVOCCs  submits  a  valid  replacement 
surety  bond,  group  supplemental 
coverage  bond,  insurance  coverage  or 
guaranty  before  such  termination  date. 
Replacement  surety  bonds,  group 
supplemental  coverage  bonds,  insurance 
coverage  or  guaranties  must  bear  an 
effective  date  no  later  than  the 
termination  date  of  the  expiring  bond, 
group  supplemental  coverage  bond. 


insurance  coverage  or  guaranty.  The 
liability  of  the  retiring  surety,  insurer  or 
guarantor  shall  be  considered  as  having 
terminated  as  of  the  effective  date  of  the 
replacement  surety  bond,  group 
supplemental  coverage  bond,  insurance 
policy  or  guaranty. 
•        *        •        •        • 

16.  Appendix  B  to  Part  583  is  added 
to  read  as  follows: 

Appendix  B  to  Part  583 — Non-Vessel- 
(grating  Common  Carrier  (NVOCC) 
Insurance  Form  (FMC-67] 

Form  FMC-[67} 

Federal  Maritime  Commission 

Non-Vessel-Operating  Common  Carrier 
Insurance  Form  Fumistied  as  Evidence  of 
Financial  Responsibility  Under  46  U.S.C 
app.  1721 

This  is  to  certify,  that  the 

(Name  of  Insurance  Company) 
(hereinafter  "Insurer")  of 

(Home  Office  Address  of  Company) 
has  issued  to 

(Non-Vessel-Operating  Common  Cairier  or 
Group  or  Association  of  NVOCCs) 
(hereinafter  called  "Insured")  of 

(Address  of  Non- Vessel-Operating  Common 
Carrier  or  Group  or  Association  of  NVOCCs) 

a  policy  or  policies  of  insurance  for  purposes 
of  complying  with  the  provisions  of  46  U.S.C 
app.  1721  and  the  rules  and  regulations,  as 
amended,  of  the  Federal  Maritime 
Commission,  which  provide  compensation 
for  damages,  reparations  or  penalties  arising 
£rom  the  transportation-related  activities  of 
Insured,  and  made  pursuant  to  the  Shipping 
Act  of  1984. 

Whereas,  the  Insured  is  or  may  become  a 
Non-Vessel-Operating  Common  Carrier 
("NVOCC")  subject  to  the  Shipping  Act  of 
1984,  46  U.S.C.  app.  1701  et  seq..  and  the 
rules  and  regulations  of  the  Federal  Maritime 
Commission  ("Commission"),  or  is  or  may 
become  a  group  or  association  of  NVOCCs, 
and  desires  to  establish  financial 
responsibility  in  accordance  with  section  23 
of  the  Shipping  23  of  1984,  has  elected  to  file 
with  the  Commission  this  Insurance  Form  as 
evidence  of  its  Tmancial  responsibility  and 
evidence  of  a  financial  rating  for  the  Insurer 
of  Class  V  or  higher  under  the  Financial  Size 
Categories  of  A.M.  Best  &  Comptany  or 
equivalent  from  an  acceptable  international 
rating  organization  on  such  organization's 
letterhead  or  designated  form,  or,  in  the  case 
of  insurance  provided  by  Underwriters  at 
Lloyd's,  documentation  verifying 
membership  in  Lloyd's,  or,  in  the  case  of 
surplus  lines  insurers,  documentation 
verifying  inclusion  on  a  current  "white  list" 
issued  by  the  Non-Admitted  Insurers' 
Information  Office  of  the  National 
Association  of  Insurance  Commissioners. 

Whereas,  this  Insurance  is  written  to  assure 
compliance  by  the  Insured  with  section  23  of 
the  Shipping  Act  of  1984,  46  U.S.C.  app. 


1721,  and  the  rules  and  regulations  of  the 
Federal  Maritime  Commission  relating  to 
evidence  of  financial  responsibilify  fm  non- 
vessel-operating  common  carriers,  this 
Insurance  shall  be  available  to  pay  any  and 
all  claimants  to  whom  the  Insured  may  be 
legally  liable  for  any  damages  against  the 
Insured  arising  from  the  Insured's 
transportation-related  activities  under  the 
Shipping  Act  of  1984,  or  order  for  reparations 
issued  pursuant  to  section  11  of  the  Shipping 
Act  of  1984,  46  use  app.  1710;  or  any 
penalty  assessed  against  the  Insured  pursuant 
to  section  13  of  the  Shipping  Act  of  1984, 46 
U.S.C.  app.  1712;  provided,  however,  that 
Insurer's  obligation  for  a  group  or  association 
of  NVOCCs  shall  extend  only  to  such 
damages,  reparations  or  penalties  described 
herein  as  are  not  covered  by  another 
insurance  policy,  guaranty  or  surety  bond 
held  by  the  NVOCQs)  against  which  a  claim 
or  final  judgment  has  been  brought  and  that 
Insurer's  total  obligation  hereunder  shall  not 
exceed  Fifty  Thousand  Dollars  ($50,000.00) 
per  NVOCC,  or  One  Million  Dollars 
(SI  .000,000.00)  in  aggregate,  for  a  group  or 
association  of  NVOCCs. 

'Whereas,  the  Insurer  certifies  that  it  has 
sufficient  and  acceptable  assets  located  in  the 
United  States  to  cover  all  liabilities  of 
Insured  herein  described,  this  Insurance  shall 
inure  to  the  benefit  of  any  and  all  p>ersons 
who  have  a  bona  fide  claim  against  the 
Insured  arising  from  its  transportation-related 
activities  under  the  Shipping  Act  of  1984,  or 
order  of  reparation  issued  pursuant  to  section 
11  of  the  Shipping  Act  of  1984,  and  to  the 
benefit  of  the  Federal  Maritime  Commission 
for  any  penalty  assessed  against  the  Insured 
pursuant  to  section  13  of  the  Shipping  Act 
of  1984. 

The  Insurer  consents  to  be  sued  directly  in 
respect  of  any  bona  fide  claim  owed  by 
Insured  for  damages,  reparations  or  penalties 
arising  from  the  transportation-related 
activities  under  the  Shipping  Act  of  1984  of 
Insured  in  the  event  that  such  legal  liability 
has  not  been  discharged  by  the  Insured 
within  30  days  after  a  claimant  has  obtained 
a  final  judgment  (after  apf>eal,  if  any)  against 
the  Insured  from  a  United  States  Federal  or 
State  Court  of  competent  jurisdiction,  the 
Federal  Maritime  Commission,  or  where  all 
parties  and  claimants  mutually  consent,  from 
a  foreign  court,  or  where  such  claimant  has 
become  entitled  to  payment  of  a  specified 
sum  by  virtue  of  a  compromise  settlement 
agreement  made  with  the  Insured,  whereby, 
upon  fiayment  of  the  agreed  sum,  the  Insured 
is  to  be  frilly,  irrevocably  and 
unconditionally  discharged  from  all  further 
liability  to  such  claimant;  provided,  however, 
that  Insurer's  total  obligation  hereunder  shall 
not  exceed  Fifty  Thousand  Dollars 
($50,000.00)  per  NVOCC,  or  One  Million 
Dollars  ($1,000,000,00)  for  a  group  or 
association  of  NVOCXHs. 

The  liability  of  the  Insurer  shall  not  be 
discharged  by  any  payment  or  succession  of 
payments  hereunder,  unless  and  until  such 
payment  or  payments  shall  aggregate  the 
penalty  of  the  Insurance  or  Fifty  Thousand 
Dollars  ($50,000.00)  per  NVOCC,  or  One 
Million  Dollars  ($1 ,000,000.00)  for  a  group  or 
association  of  NVOCCs,  whichever  comes 
first,  regardless  of  the  financial  responsibility 
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or  lack  thereof,  or  the  colvency  or 
bankruptcy,  of  Insured. 

The  Insurance  evidenced  by  this 
undertaking  shall  be  applicable  only  in 
relation  to  incidents  occurring  on  or  after  the 
efieclive  date  and  before  the  date  termination 
of  this  undertaking  becomes  effective.  The 
effective  date  of  this  undertaking  shall  be 

day  of ,  19 .  and  shall 

continue  in  effect  until  discharged  or 
terminated  as  herein  provided.  The  Insured 
or  the  Insurer  may  at  any  time  terminate  the 
Insurance  by  filing  a  notice  in  writing  with 
the  Federal  Maritime  Commission  at  its  office 
in  Washington,  DC  Such  termination  shall 
become  effective  thirty  (30)  days  after  receipt 
of  said  notice  by  the  Commission.  The 
Insurer  shall  not  be  liable  for  any 
transporlation-related  activities  under  the 
Shipping  Act  of  1984  of  the  Insured  after  the 
expiration  of  the  thirty  (30)  day  period  but 
such  termination  shall  not  affect  the  liability 
of  the  Insured  and  Insurer  for  such  activities 
oamrring  prior  to  the  date  when  said 
termination  becomes  effective. 

Insurer  or  Insured  shall  immediately  give 
notice  to  the  Federal  Maritime  Commission 
of  all  lawsuits  filed,  judgments  rendered,  and 
pa>'ments  made  under  the  insurance  policy. 

(Name  of  Agent) 

domiciled  in  the  United  States,  with  oHlces 
located  in  the  United  States,  at 

is  hereby  designated  as 

the  Insurers  agent  for  service  of  process  for 
the  purposes  of  enforcing  the  Insurance 
'Mrtified  to  herein. 

If  more  than  one  insurer  joins  in  executing 
this  document,  that  action  constitutes  joint 
and  several  liability  on  the  part  of  the 
insurers. 

The  Insurer  will  promptly  notify  the 
Director,  Bureau  of  Tariffs,  Certification  and 
Licensing,  Federal  Maritime  Commission, 
Washington,  DC  20573,  of  any  claim(s) 
against  the  Insurance. 


Signed  and  sealed 

this 

davof 

.19 

Signature  of  Official 
Insurer 

signing  on 

behalf  of 

Type  Name  and  Title  of  signer 

This  Insurance  Form  has  been  filed  with 
the  Federal  Maritime  Commission. 

17.  Appendix  C  to  Part  583  is  added 
to  read  as  follows: 

Appendix  C  to  Part  583 — Non-Vetsel- 
Operating  Common  Carrier  (NVOCC) 
Guaranty  Form  lFMC-6a] 

Form  FMC-168] 

Federal  Maritime  Commission 

Guaranty  in  Respect  of  Non-Vessel-Operafing 
Common  Carrier  Liability  for  Damages, 
Refiarations  or  Penalties  Arising  From 
Transportation-Related  Activities  Under  the 
Shipping  Act  of  1984 

1.  Whereas (Name  of 

applicant)  (Hereinafter  referred  to  as  the 
"Applicant")  is  or  may  become  a  Non-Vessel- 
Operating  Common  Carrier  ("NVOCC") 
subject  to  the  Shipping  Act  of  1984,  46  U.S.C 
app.  1701  et  seq.,  and  the  rules  and 
regulations  of  the  Federal  Maritime 


Commission  ("FMC"),  or  is  or  may  become 
a  group  or  association  of  NVOCC*,  and 
desires  to  establish  its  financial 
responsibility  in  accordance  with  section  23 
of  the  1984  Act,  then,  provided  that  the  FMC 
shall  have  accepted,  as  sufficient  for  that 
purpose,  the  Applicant's  application, 
supported  by  evidence  of  a  financial  rating 
for  the  Guarantor  of  Qass  V  or  higher  under 
the  Financial  Sire  Categories  of  A.M.  Best  ft 
Compkany  or  equivalent  from  an  acceptable 
international  rating  organization  on  such 
rating  organization's  letterhead  or  designated 
form,  or,  in  the  case  of  Guaranty  provided  by 
Underwriters  at  Lloyd's,  documentation 
verifying  membership  in  Lloyd's,  or,  in  the 
case  of  surplus  lines  Insurers,  documentation 
verifying  inclusion  on  a  current  "white  list" 
issueid  by  the  Non- Admitted  Insurers' 
Information  Office  of  the  National 
Association  of  Insurance  Commissioners,  the 
undersigned  Guarantor  certifies  that  it  has 
sufficient  and  acceptable  assets  located  in  the 
Untied  States  to  cover  all  transportation- 
related  liabilities  of  the  covered  NVOCC  as 
specified  under  the  Shipping  Act  of  1984.  the 
undersigned  Guarantor  hereby  guarantees  to 
discharge  the  Applicant's  legal  liability  to 
indemnify  bona  fide  claimants  for  damages, 
reparations  or  penalties  arising  from 
Applicant's  transfiortation-related  activities 
under  the  Shipping  Act  of  1984  in  the  event 
that  such  legal  liability  has  not  been 
discharged  by  the  Applicant  within  30  days 
after  any  such  claimant  has  obtained  a  final 
judgment  (after  appeal,  if  any)  against  the 
Applicant  from  a  LJnited  States  Federal  or 
State  Court  of  competent  jurisdiction,  the 
FMC  or  where  all  parties  and  claimants 
mutually  consent,  from  a  foreign  court,  or 
where  such  claimant  has  become  entitled  to 
payment  of  a  specified  sum  by  virtue  of  a 
compromise  settlement  agreement  made  with 
the  Applicant,  with  the  approval  of  the 
Guarantor,  whereby,  upon  pe>'ment  of  the 
agreed  sum,  the  Applicant  is  to  be  fully, 
irrevocably  and  unconditionally  dischai'ged 
from  all  further  liability  to  such  claimant.  In 
the  case  of  a  guaranty  covering  the  liability 
of  a  group  or  association  of  NVOCCs, 
Guarantor's  obligation  extends  only  to  such 
damages,  ref>arations  or  penalties  described 
herein  as  are  not  covered  by  another 
insurance  policy,  guaranty  or  surety  bond 
held  by  the  NVOCQs)  against  which  a  claim 
or  final  judgment  has  been  brought. 

2.  The  Guarantor's  liabilify  under  this 
Guaranfy  is  respect  to  any  claimant  shall  not 
exceed  the  amount  due  to  such  claimant;  and 
the  aggregate  amount  of  the  Guarantor's 
liability  under  this  Guaranty  shall  not  exceed 
Fifty  Thousand  Dollars  ($50,000.00)  per 
NVOCC,  or  One  Million  Dollars 
($1,000,000.00)  in  aggregate,  for  each  group 
or  association  of  NVOOCs. 

3.  The  Guarantor's  liability  under  this 
Guaranty  shall  attach  only  in  respect  of  such 
activities  giving  rise  to  a  cause  of  action 
against  the  Applicant,  in  respect  of  any  of  its 
trans|X)rtation-related  activitiesfunder  the 
Shipping  Act  of  1984,  occurring  after  the 
Guaranty  has  become  effective,  and  before 
the  expiration  date  of  this  Guaranty,  which 
shall  be  the  date  30  days  after  the  date  of 
receipt  by  FMC  of  notice  in  writing  that 
either  Applicant  or  the  Guarantor  has  elected 


to  terminate  this  Guaranty.  The  Guarantor 
and/or  Applicant  specifacally  agree  to  file 
such  written  notice  of  cancellation. 

4.  Guarantor  shall  not  be  liable  for 
payments  of  any  of  the  damages,  reparations 
or  penalties  hereinbefore  described  whidi 
arise  as  the  result  of  any  transf>ortation- 
related  activities  of  Applicant  after  the 
cancellation  of  the  Guaranty,  as  herein 
provided,  but  such  cancellation  shall  not 
affect  the  liability  of  the  Guarantor  for  the 
payment  of  any  such  damages,  reparations  or 
penalties  prior  to  the  date  such  cancellation 
becomes  effective. 

5.  Guarantor  shall  pay,  subject  up  to  limit 
of  Fifty  Thousand  Dollars  ($50,000.00), 
directly  to  a  claimant  any  sum  or  sums  which 
Guarantor,  in  good  faith,  determines  that  the 
Applicant  has  failed  to  pay  and  would  be 
held  legally  liable  by  reason  of  Applicant's 
transportation-related  activities,  or  its  legal 
responsibilities  under  the  Shipping  Act  of 
1984  and  the  rules  and  regulations  of  the 
Federal  Maritime  Commission,  made  by 
Applicant  while  this  agreement  is  in  effect, 
regardless  of  the  financial  responsibility  or 
lack  thereof,  or  the  solvency  or  bankruptcy, 
of  Applicant. 

6.  Applicant  or  Guarantor  shall 
immediately  give  written  notice  to  the  FMC 
of  all  lawsuits  filed,  judgments  rendered,  and 
payments  made  under  the  Guaranty. 

7.  Applicant  and  Guarantor  agree  to  handle 
the  processing  and  adjudication  of  claims  by 
claimants  under  the  Guaranty  established 
herein  in  the  United  States,  unless  by  mutual 
consent  of  all  parties  and  claimants  another 
country  is  agreed  upon.  Guarantor  agrees  to 
appoint  an  agent  for  service  of  process  in  the 
United  States. 

8.  This  Guaranty  shall  be  governed  by  the 

laws  in  the  State  of to  the 

extent  not  inconsistent  with  the  rules  and 
regulations  of  the  FMC 

9.  This  Guaranty  is  effective  the 

day  of ,  19 ,  12:01  a.m., 

standard  time  at  the  address  of  the  Guarantor 
as  stated  herein  and  shall  continue  in  force 
until  terminated  as  herein  provided. 

10.  The  Guarantor  hereby  designates  as  the 
Guarantor's  legal  agent  for  service  of  process 
domiciled  in  the  United  States. 

,  with  offices  located  in 

the  United  States  at , 


for  the  purposes  of  enforcing  the  Guaranfy 
described  herein. 

(Place  and  Date  of  Execution) 

(Type  Name  of  Guarantor) 

(Type  Address  of  Guarantor) 

By   

(Signature  and  Title) 

18.  Appendix  D  to  part  583  is  added 
to  read  as  follows: 
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Appendix  D  to  Part  583 — Non- Vessel- 
Operating  Conunon  Carrier  (NVOGC) 
Group  Bond  Form  [FMC-69] 

Fonn  FMC—169] 

Federal  Maritime  Commission 

Federal  Maritime  Commission  Non-Vessel- 
Operating  Common  Carrier  (^fVO0C)  Group 
Supplemental  Coverage  Bond  Fonn  (Section 
23,  Shipping  Act  of  1984) 

^  as  Principal  (hereinafter 

called  Principal),  and . 


as  Surety  (hereinafter  called  Surety)  are  held 
and  finnly  bound  unto  the  United  States  of 

America  in  the  sum  of  S for  the 

payment  of  which  simi  we  bind  ourselves, 
our  heirs,  executors,  administrators, 
successors  and  assigns,  jointly  and  severally. 

Whereas,  (Principal) 

operates  as  a  group  or  association  of  non- 
vessel-operating  common  carriers  in  the 
waterbome  foreign  commerce  of  the  United 
States  and  pursuant  to  section  23  of  the 
Shipping  Act  of  1984  has  elected  to  file  this 
boncf  with  the  Federal  Maritime  Commission 
("Commission"); 

Now.  Therefore,  the  conditions  of  this 
obligation  are  that  the  penalty  amount  of  this 
bond  shall  be  available  to  pay  any  judgment 
against  the  NVOOCs  enumerated  in 
Appendix  A  of  this  bond  for  damages  arising 
from  any  or  all  of  the  identified  NVOCCs' 
transportation-related  activities  under  the 
Shipping  Act  of  1984,  46  U.S.C.  app.  1701  et 
seq.,  or  order  for  reparations  issued  pursuant 
to  section  11  of  the  Shipping  Act  of  1984,  46 
U.S.C  app.  1710,  or  any  penalty  assessed 
pursuant  to  section  13  of  the  Shipping  Act 
of  1984,  46  U.S.C.  app.  1712  that  are  not 
covered  by  the  identified  NVOCCs' 
individual  insurance  policy(ies). 
guaranty(ies)  or  surety  bond(s). 

This  bond  shall  inure  to  the  benefit  of  any 
and  all  persons  who  have  obtained  a 
judgment  for  damages  against  any  or  all  of 
the'NVOCCs  identified  in  Appendix  A  not 
covered  by  said  NVOCCs  insurance 
policy(ies),  guaranty(ies)  or  surety  bond(s) 
arising  from  said  NVOCCs  transportation- 
related  activities  under  the  Shipping  Act  of 
1984,  or  order  for  reparation  issued  pursuant 
to  section  11  of  the  Shipping  Act  of  1984, 
and  to  the  benefit  of  the  Federal  Maritime 
Commission  for  any  penalty  assessed  against 
said  NVOCCs  pursuant  to  section  13  of  the 
Shipping  Act  of  1984.  However,  this  bond 
shall  not  apply  to  shipments  of  used  military 
household  goods  and  personal  effects. 

The  liability  of  the  Surety  shall  not  be 
discharged  by  any  payment  or  succession  of 
payments  hereunder,  unless  and  until  such 
f>ayment  or  (payments  shall  aggregate  the 
penalty  of  this  bond,  and  in  no  event  shall 
the  Surety's  total  obligation  hereunder 
exceed  Fifty  Thousand  Dollars  (S50,000.00) 
per  NVOOC  identified  in  appendix  A,  or  One 
Million  Dollars  ($1,000,000.00)  regardless  of 
the  number  of  NVOOCs,  claims  or  claimants. 

tis  bond  is  effective  the day  of 
, ,  19 ,  and  shall  continue  in 

effect  until  discharged  or  terminated  as 
herein  provided.  The  Principal  or  the  Surety 
may  at  any  time  terminate  this  bond  by 
written  notice  to  the  Federal  Maritime 
Commission  at  its  office  in  Washington,  DC 


Such  termination  shall  become  effective 
thirty  (30)  days  after  receipt  of  said  notice  by 
the  Conmiission.  The  Surety  shall  not  be 
liable  for  any  transportation-related  activities 
of  the  NVOCCs  identified  in  appendix  A  as 
covered  by  the  Principal  after  the  expiration 
of  the  thirty  (30)  day  period,  but  such 
teraiination  shall  not  affect  the  liability  of  the 
Principal  and  Surety  for  any  transportation- 
related  activity  occurring  prior  to  the  date 
when  said  termination  becomes  effective. 

The  Principal  will  promptly  notify  the 
underwriting  Surety  and  the  Director,  Bureau 
of  Tariffs,  Certification  and  Licensing. 
Federal  Maritime  Commission,  Washington, 
DC  20573,  of  any  additions,  deletions  or 
changes  to  the  NVOOCs  enumerated  in 
appendix  A.  In  the  event  of  additions  to 
appendix  A,  coverage  will  be  effective  upon 
receipt  of  such  notice,  in  writing,  by  the 
Commission  at  its  ofRcs  in  Washington,  DC 
In  the  event  of  deletions  to  appendix  A, 
termination  of  coverage  for  such  NVO0C(s) 
shall  become  effective  thirty  (30)  days  after 
receipt  of  written  notice  by  the  Commission. 
Neither  the  Principal  nor  the  Surety  shall  be 
liable  for  any  transportation-related  activities 
of  the  NVOCC(s)  deleted  from  appendix  A 
after  the  expiration  of  the  thirty  (30)  day 
period,  but  such  termination  shall  not  affect 
the  liability  of  the  Principal  and  Surety  for 
any  transportation-related  activity  of  said 
NVOCC(s)  occurring  prior  to  the  date  when 
said  termination  becomes  effective. 

The  underwriting  Surety  will  promptly 
notify  the  Director,  Bureau  of  Tariffs, 
Certification  and  Licensing,  Federal  Maritime 
Conunission,  Washington,  DC  20573,  of  any 
claim(s)  against  this  bond. 

Signed  and  sealed  this day  of, 

19 (Please  type  name  of  signer  under 

each  signature). 

Individual  Principal  or  Partner 

Business  Address 


Corporate  Surefy 


Individual  Principal  or  Partner 

Business  Address 

Individual  Principal  or  Partner 


Business  Address 


Trade  Name,  if  Any 


Corporate  Principal 


Place  of  Incorporation 


Trade  Name,  If  Any 


Business  Address  (Affix  Corporate  Seal) 


By 


Title 


Principal's  Agent  for  Service  of  Process 
(Required  if  Principal  is  not  a  U.S. 
Corporation) 


Business  Address  (Affix  Corporate  Seal) 


By 


Agent's  Address 


Title 

By  the  Commission. 
Jowph  C  Polking. 
Secretary. 

[FR  Doc.  93-1416  Filed  1-21-93;  8:4S  am] 
MUJNQCOOC  (7*0-01-11 

46  CFR  Part*  560  and  572 
[Doctwt  No.  92-33] 

Marin*  Tarminal  Facilltiaa 
AgrMinenta— Exemption 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Final  rule. 

SUMMARY:  In  order  to  relieve  the 
industry  of  administrative  burden  and 
associated  costs,  the  Federal  Maritime 
Commission  unconditionally  exempts 
marine  terminal  facilities  agreements 
among  marine  terminal  operators  and 
between  marine  terminal  operators  and 
common  carriers  by  water  from  the 
agreement  filing  and  notice 
requirements  of  the  Shipping  Act,  1916 
("1916  Act")  and  the  Shipping  Act  of 
1984  ("1984  Act")  and  the 
Commission's  implementing  regulations 
thereunder,  and  establishes  a  new 
public  availability  requirement. 
EFFECTIVE  DATE:  January  22, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Austin  L.  Schmitt,  Director,  Bureau  of 
Trade  Monitoring  and  Analysis,  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  Washington,  DC 
20573,  (202)  523-5787, 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Maritime  Commission 
("Commission"  or  "FMC"),  in  its  notice 
of  proposed  rulemaking  ("NPR") 
published  in  the  Federal  Register  on 
June  10, 1992  (57  FR  24569).  proposed 
to  exempt  marine  terminal  facilities 
agreements  (leases,  subleases,  licenses, 
assignments,  permits,  etc.,  that  convey 
the  right  to  operate  marine  terminal 
facilities  or  property)  from  the  current 
filing  requirements  contained  in  46  CFR 
parts  560  and  572  under  two  conditions. 
First,  information  concerning  the  parties 
involved,  the  facilities  covered,  and  the 
effective  date  of  the  agreement  would 
have  to  be  published  in  the  marine 
terminal  tariffs  filed  with  the 
Commission.  Second,  parties  to  the 
exempt  agreements  would  be  required 
to  malce  copies  of  their  active  facilities 
agreements  available  to  interested 
parties  at  a  nominal  copying  cost. 
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In  its  further  notice  of  proposed 
rulemaking  ("FNPR").  published  in  the 
Federal  Register  on  November  3, 1992 
(57  PR  49666),  the  Commission 
proposed  to  revise  its  NPR  to  exempt 
unconditionally  terminal  facilities 
agreements  from  current  filing  and 
notice  requirements,  while  requiring 
marine  terminal  operators  ("MTOs") 
that  are  subject  to  Commission 
regulation  to  make  copies  of  their 
currently  effective  terminal  facilities 
agreements  available  to  any  and  all 
interested  parties  for  a  reasonable 
copying  and  mailing  fee. 

Comments 

The  Commission  received  eight 
comments  on  the  revised  proposed  rule 
from  the  American  Association  of  Port 
Authorities  ("AAPA"),  Master 
Contracting  Stevedore  Association  of 
the  Pacific  Coast,  Inc.,  National 
Association  of  Stevedores  ("NAS"),  the 
Port  Authority  of  New  York  and  New 
Jersey  ("PANYNJ").  Puerto  Rico 
Maritime  Shipping  Authority 
("PRMSA"),  Stevedoring  Services  of 
America.  Inc.  ("SSA").  Port  of  Tacoma 
("Tacoma"),'  and  Tampa  Port  Authority 
("Tampa"). 

Most  commenters  were  generally 
supportive  of  an  exemption  for  marine 
terminal  facilities  agreements.  Of  the 
comments  received,  three  advised  that 
the  antitrust  treatment  in  the  revised 
proposed  rule  was  inconsistent  with 
past  Commission  actions,  six  suggested 
alternatives  to  the  revised  proposed 
rule's  public  availability  requirement, 
and  one  requested  that  the  Commission 
narrow  the  scope  of  the  proposed  rule 
to  exclude  agreements  that  could  have 
an  anti-competitive  effect. 

Discussion 

The  Commission  has  considered  all  of 
the  comments  received  in  response  to 
the  FNPR,  and  has  determined  to  adopt 
the  revised  proposed  rule  as  the  flnal 
rule.  Comments  not  expressly  discussed 
either  have  been  found  to  be  supportive 
of  the  Commission's  proposed  rule  or 
have  been  found  to  be  beyond  the  scope 
of  this  proceeding.  The  discussion 
below  presents  key  comments  on  the 
FNPR  and  addresses  their  relevance  to 
the  Hnal  rule. 

A.  The  Effect  of  the  Exemption  on 
Antitrust  Immunity 

In  the  FNTR,  the  Commission  stated 
that  marine  terminal  facilities 
agreements  pertaining  to  facilities  that 
handle  only  foreign  cargo  can  receive 


antitrust  immunity  under  section  7(a)(1) 
of  the  1984  Act,  46  U.S.C.  app. 
1706(a)(1),  whether  they  are  filed  and 
become  effective  or  are  exempt  from 
filing.  However,  because  section  35  of 
the  1916  Act.  id.  app.  833a,  does  not 
similarly  provide  that  exempted 
agreements  are  immune  from  the 
antitrust  laws,  marine  termijial  facilities 
agreements  subject  to  the  1916  Act  may 
obtain  immunity  only  if  they  are  filed 
optionally  as  provided  by  46  CFR 
560.301(b).'  There  is  no  dispute  that 
this  applies  to  terminal  facilities 
agreements  that  handle  only  domestic 
cargo.  However,  the  FNPR  stated  that, 
under  the  proposed  exemption,  marine 
terminal  facilities  agreements  covering 
"mixed"  facilities  used  for  the  handling 
of  both  foreign  and  domestic  cargo 
would  not  obtain  antitrust  immunity  for 
the  domestic  commerce  portion,  unless 
such  agreements  were  filed  optionally 
and  subsequently  approved  by  the 
Commission  under  the  standards  of  the 
1916  Act.  The  foreign  portion  of  such 
agreements  would  obtain  immunity 
pursuant  to  section  7(a)(1)  of  the  1984 
Act.  Marine  facilities  agreements  that 
previously  were  filed  with  and 
approved  by  the  Commission  under  the 
1916  Act  would  continue  to  retain 
antitrust  immunity  under  the  proposed 
filing  exemption. 

Several  commenters  point  out  that  the 
FNPR's  analysis  with  respect  to 
"mixed"  faciHties  agreements  conflicts 
with  the  Commission's  conclusion  in 
Docket  84-26,  Rules  Governing 
Agreements  by  Ocean  Common  Carriers 
and  Other  Persons  Subject  to  the 
Shipping  Act  of  1984.  49  FR  22296  (May 
29,  1984)  (Interim  Rules),  49  FR  45320 
(November  15, 1984)  (Final  Rules). 
There  the  Commission  stated:  The 
Commission  has  given  careful 
consideration  to  formulating  an 
interpretation  of  the  relationship 
between  the  scopes  of  the  two  Shipping 
Acts  in  a  practical  manner  insofar  as 
marine  terminal  operator  agreements 
which  involve  both  streams  of 
commerce  are  concerned.  Certainly  the 
legislative  history  of  the  1984  Act  does 
not  support  a  conclusion  that  Congress 
intended  that  marine  terminal  operator 
agreements  which  involve  both  streams 
of  commerce  be  simultaneously 
subjected  to  the  regulatory  regimes  of 
both  the  1916  and  1984  Acts. 
Consequently,  the 

Commission  •  •   •  interprets  the  1984 
Act  as  extending  to  marine  terminal 


*Tacoina'f  submission  has  be«n  considflred  by 
Ihe  CominiMion  despite  the  fact  i(  was  raceivad 
after  Ihe  doce  of  the  comment  period. 


'The  relovani  subsection  provides:  that 
Notwithstanding  any  exemption  from  filing  or 
approval  or  other  requirements  of  the  Act  and  this 
part,  any  party  to  an  exempt  agreemeol  may  file 
such  an  agrsemeni  with  the  Commission 


operator  agreements  which  relate  to 
marine  terminal  facilities  and/or 
services  which,  either  wholly  or  in  part, 
handle  or  are  held  out  to  handle  foreign 
commerce,  either  directly  or  by 
transshipment,  including  (1)  agreement.' 
involving  both  foreign  and  interstate 
commerce  *  *  *.  49  FR  22298. 

PANYNJ  and  Tacoma  assert  that  the 
FNPR  ignores!  the  realities  of  the  marine 
terminal  business.  PANYNJ  states  that 
the  focus  of  this  proceeding  should  not 
be  on  the  origin  and  destination  of  the 
cargo,  but  rather  on  the  nature  of  a 
marine  terminal  facilities  agreement. 
PANYNJ  predicts  that,  if  the  revised 
proposed  rule  is  adopted  as  a  final  rule, 
the  rulemaking  will  not  meet  its  goal  of 
relieving  the  terminal  industry  of  the 
administrative  burden  and  associated 
costs  of  filing  facilities  agreements  with 
the  Commission  because,  PANYNJ 
states,  most  marine  terminal  operators 
will  continue  to  file  their  agreements  if 
there  is  any  uncertainty  as  to  whether 
an  exempted  agreement  holds  antitrust 
immunity.  PANYNJ  and  Tacoma  urge 
the  Commission  to  reaffirm  its  statement 
in  Docket  84-26  that  the  1984  Act  will 
apply  to  agreements  governing  "mixed" 
terminal  facilities,  that  such  agreements 
will  therefore  be  immune  from  the 
antitrust  laws  as  well  as  exempted  from 
filing,  and  that  the  1916  Act's  filing  and 
approval  requirements  for  immunity 
will  apply  only  where  a  facility  is 
dedicated  solely  to  domestic  cargo. 

The  Commission  is  unable  to 
accommodate  the  commenters  on  this 
point.  In  Docket  No.  84-26,  we 
concluded  that  processing  "mixed" 
marine  terminal  facilities  agreements 
only  under  the  1984  Act  would  be  the 
most  efficient  and  least  burdensome 
method  of  administering  the  filing  of 
such  agreements.  The  question  of  the 
antitrust  immunity  conferred  by  sucJi  a 
filing  was  not  specifically  addressed. 
Upon  review  now  of  the  relevant 
statutory  language,  we  conclude  that  a 
"mixed"  agreement  filed  only  under  the 
1984  Act  receives  immunity  only  for  the 
agreement's  foreign  portion  and  is 
otherwise  subject  to  the  separate 
requirements  of  the  1916  Act.  Section 
4(b)  of  the  1984  Act  states  that  the  Act 
applies  to  agreements  among  marine 
terminal  operators,  and  to  agreements 
among  one  or  more  marine  terminal 
operators  and  one  or  more  ocean 
common  carriers,  "to  the  extent  that  the 
agreements  involve  ocean  transportation 
in  the  foreign  commerce  of  the  United 
States  *   •   •  ."  46  U.S.C.  app.  1703(b) 
(emphasis  supplied).  Congress  has 
determined,  therefore,  that  the  1984 
Act's  grant  of  antitrust  immunity  for 
exempted  agreements  is  available  for 
marine  terminal  facilities  agreements 
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only  "to  the  extent  that"  such 
agreements  involve  the  foreign 
commerce  of  the  United  States.  It 
follows  that,  "to  the  extent  that"  such 
agreements  involve  the  domestic 
commerce  of  the  United  States,  the  1916 
Act  governs  rather  than  the  1984  Act, 
and  Congress  has  not  yet  seen  fit  to 
grant  antitrust  immunity  to  agreements 
exempted  from  filing  under  the  1916 
Act.  The  Commission  is  obliged  to 
administer  the  antitrust  immunity 
provisions  of  the  19S4  Act  within  the 
statute's  basic  jurisdictional  boundaries, 
considerations  of  administrative 
convenience  notwithstanding.  See,  e.g., 
Foreign-to-Foreign  Agreements — 
Exemption,  24  SRR  1448  (1988), 
reconsideration  denied,  25  SRR  455 
(1989),  affd  sub  nom.  Transpacific 
Westbound  Rate  Agreement  v.  FMC,  951 
F.2d  950  (9th  Cir.  1991). 

B.  Public  Availability  Requirements 

In  the  FNPR,  the  Commission 
removed  the  NPR's  tariff  publication 
requirement,  replacing  it  with  an 
unconditional  exemption  from  filing 
and  notice  requirements.  A  new  public 
availability  requirement  was  added, 
which  requires  that  all  MTOs  make 
copies  of  their  marine  terminal  facilities 
agreements  available  to  any  and  all 
requesting  parties  for  a  reasonable 
copying  and  mailing  fee. 

AAPA,  PANYNJ,  Tacoma,  and  Tampa 
endorse  the  elimination  of  the 
requirement  to  publish  the  agreement 
information  in  ihe  marine  terminal 
tariffs,  but  believe  that  the  public 
availability  requirement  is  inadequate. 
AAPA  contends  that  the  requirement 
that  agreements  be  made  available  upon 
request  will  be  meaningless  without  an 
appropriate  notification  process.  AAPA 
again  suggests  an  information  filing  ' 
with  the  Commission  in  lieu  of  the  tariff 
publication  requirement.  PANYNJ, 
Tacoma,  and  Tampa  suggest  similar 
filing  processes. 

PRMSA  opposes  the  FNPR's  removal 
of  the  tariff  publication  requirement,  but 
would  accept  as  an  alternative  the 
information  filing  suggested  by  AAPA. 
PRMSA  argues  that  without  some 
publication  of  the  agreement 
information,  the  public  will  not  know  of 
the  existence  of  agreements  and, 
contrary  to  the  FMC's  assertion,  the 
agreements  would  be  removed  from 
regulatory  oversight. 


'  In  response  to  the  NPR,  AAPA  suggested  an 
infonnalion  filing  procsM  which  would  require  the 
parties  to  a  marine  terminal  facilities  agreement  to 
submit  the  names  and  addresses  of  the  parties  to  the 
agreement,  Ihe  facilities  covered  by  the  agreement, 
and  the  effective  dale  of  the  agreement  to  the 
Commission,  which  would  in  turn  publish  Ihe 
information  in  the  Federal  Kegirtar. 


AAPA  and  PANYN]  argue  that  such 
an  information  filing  would  aid  the 
FMC  in  its  enforcement  responsibilities. 
AAPA  states: 

The  Commission  is  most  likely  to  discover 
potential  violations  from  parties  at  the 
receiving  end  of  treatment  alleged  to  lie  In 
violation  of  the  Act,  but  only  if  they  are 
aware  of  the  existence  of  the  agreement. 

Comments  at  3. 

AAPA  also  states  that  public 
disclosure  is  essential  to  meeting  the 
Commission's  exemption  standard, 
which  requires  a  finding  that  an 
exemption  will  not  substantially  impair 
effective  regulation  by  the  Commission, 
be  unjustly  discriminatory,  result  in  a 
substantial  reduction  in  competition,  or 
be  detrimental  to  commerce. 

Tampa  contends  that,  while  marine 
terminal  facilities  agreements  may  be 
subject  to  the  disclosure  requirements  of 

f)ublic  or  quasi-public  agencies  {either 
ocal  or  state),  such  information  is  easily 
accessible  to  only  those  competitors  in 
the  local  area.  Tampa  argues  that,  to  be 
able  to  ensure  access  to  agreements  of 
interest,  it  will  have  to  request  all 
facilities  agreements  of  competitive 
MTOs,  and  in  doing  so  incur  an  undue 
burden. 

NAS  supports  the  revised  rule  but 
suggests  that,  rather  than  using  the 
Federal  Register  for  public  notification, 
the  Commission  issue  a  press  release  or 
similar  document,  listing  the  marine 
terminal  facilities  agreements,  by  name 
of  parties  and  the  location,  which  have 
been  filed  each  month.  NAS  advises  that 
most  marine  terminal  facilities 
agreements  will  continue  to  be  filed 
with  the  F^C,  especially  those  in  which 
the  parties  contemplate  handling  any 
domestic  cargo. 

The  Commission  has  determined  to 
adopt  the  revised  proposed  rule's  public 
availability  requirement  as  a  final  rule. 
The  FMC  is  sensitive  to  the  concerns 
expressed  by  the  commenters.  However, 
we  believe  that  the  use  of  agency 
processes  to  gather  and  disseminate 
information — whether  through  Federal 
Register  notices,  tariff  publication,  or 
less  formal  mechanisms  such  as  AAPA's 
information  filing  or  NAS  's  press     * 
release — and  the  imposition  of  those 
processes  on  the  MTO  industry  should 
be  limited  as  mudi  as  possible  to 
information  directly  related  to  the 
FMC's  regulatory  oversight 
responsibilities  under  the  Shipping 
Acts.  The  Commission's  experience 
regulating  the  marine  terminal  industry 
persuades  us  that  the  facilities 
agreements  exemption  is  imlikely  to 
lead  to  attempts  to  violate  the  Shipping 
Acts.  However,  should  such  problems 
arise,  the  parties  suffering  injury  due  to 


actions  alleged  to  be  in  violation  of  the 
Act  most  likely  would  be  either  private 
MTOs  in  the  public  port  signatmy  to  the 
agreement  or  competing  ports  in  the 
same  regional  port  range.*  In  such 
instances,  the  Commission  believes  that 
the  local  or  state  notice  requirements 
should  be  fully  adequate  to  maintain 
current  levels  of  regulatory  oversight. 
The  Commission  is  also  aware  that, 
through  participation  in  FMC-regulated 
regional  port  conferences,  MTOs 
exchange  information  on  leasing  and 
other  pricing/service  activities.  This 
exchange  itself  serves  as  an  additional 
source  of  information  for  MTOs 
operating  in  the  same  coastal  range. 
Finally,  in  response  to  a  concern 
expressed  by  AAPA,  the  public 
availability  provision  should  not  entail 
fees  so  hi^  as  to  discourage  the 
requesting  party  from  obtaining  the 
information.  The  rule  contemplates  only 
those  costs  directly  related  to  the 
copying  and  mailing  (e.g.,  not  inclusive 
of  overhead  costs)  of  the  requested 
agreement. 

C.  Definition  of  Marine  Terminal 
Facilities  Agreement 

In  its  comments  on  both  the  NPR  and 
the  FNPR,  PRMSA  notes  that  the  scope 
of  the  proposed  rule  includes 
agreements  that  could  have  an  anti- 
competitive effect  in  the  domestic  or 
foreign  commerce  of  the  United  States. 
For  example,  PRMSA  states  that  the 
proposed  rule's  definition  of  "marine 
terminal  facilities  agreement"  would 
apply  to  an  agreement  whereby  a 
terminal  operator  leases  facihties  to 
another  competing  terminal  operator, 
and  both  operators  agree  within  the 
context  of  that  agreement  to  fix  rates 
they  charge  their  common  carrier 
customers.  PRMSA  proposes  that  the 
rule  be  revised  to  apply  only  to  "pure 
lease"  marine  terminal  facilities 
agreements,  and  to  exclude  explicitly 
lease  agreements  that  include  price- 
fixing  or  other  possibly  anti-competitive 
provisions. 

The  exemption  of  such  agreements 
from  the  filing  and  approval 
requirements  of  the  1916  Act  and  the 
filing  and  waiting  period  requirements 
of  the  1984  Act  does  not  mean  that  there 
is  no  way  of  controlling  their  economic 
consequences.  A  1916  Act  agreement 
will  remain  subject  to  that  statute's 
approval  standards  or,  if  the  parties 
have  chosen  to  utilize  the  exemption,  to 
the  antitrust  laws.  A  1984  Act 
agreement  will  remain  subject  to  the 


*  In  the  Section  18  Report  on  the  Shipping  Act  of 
19S4.  the  Commissioo  observed  (at  page  «49)  that 
competition  in  the  MTO  industry  is  primvily  a 
rivalry  l>etween  neighboring  ports  and/or  ports 
«irithin  the  same  regional  coastal  range. 
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standards  of  section  6(g)  of  that  statute, 
46  use.  app.  1705.  That  being  the 
case,  redeBning  the  term  "marine 
terminal  facilities  agreements"  to 
exclude  any  agreement  that  could  have 
an  anti-competitive  effect  would  serve 
no  useful  regulatory  purpose. 

Exemption  Criteria 

The  Commission  has  concluded  that 
the  filing  and  notice  exemption  for 
terminal  facilities  agreements  meets  the 
exemption  criteria  of  section  16  of  the 
1984  Act  and  section  35  of  the  1916  Act, 
i.e..  it  should  not  substantially  impair 
effective  regulation,  be  unjustly 
discriminatory,  be  detrimental  to 
commerce,  or  result  in  a  substantial 
reduction  in  competition. 

The  exemption  should  not 
substantially  impair  effective  regulation 
since  the  Commission  retains  its 
authority  to  adjudicate  formal 
complaints  and  to  investigate  and  take 
appropriate  action  to  address  any 
statutory  violations  occurring  under 
arrangements  that  have  been  exempted 
from  filing  and  notice  requirements. 
Section  12  of  the  1984  Act,  46  U.S.C. 
app.  1711.  and  section  27  of  the  1916 
Act,  id.  app.  826.  confer  the 
Commission  with  subpoena  powers  to 
obtain  the  information  it  may  need  for 
investigations  and  adjudicatory 
proceedings  involving  exempt  activities. 
That  authority  and  those  powers  should, 
in  conjunction  with  the  final  rule's  new 
public  availability  requirement,  be 
sufBcient  to  ensure  that  there  will  be  no 
dimunition  of  the  Commission's  present 
degree  of  regulatory  oversight. 
Additionally,  the  exemption  applies 
only  to  filing  and  notice  requirements, 
and  does  not  relieve  the  parties  to 
marine  terminal  facilities  agreements 
from  other  requirements  of  the  1916  and 
1984  Acts. 

The  exemption  would  not  be  unjustly 
discriminatory  since  it  is  available  to  all 
parties  to  marine  terminal  facilities 
agreements.  MTOs  are  being  required  to 
make  all  ourent  marine  terminal 
facilities  agreements  available  to  the 
public,  which  should  ensure  that 
competing  parties  have  access  to 
information  to  which  they  properly  are 
entitled.  Therefore,  the  exemption 
should  not  adversely  atted  competition 
in  the  marine  terminal  industry  or  be 
detrimental  to  commerce. 

Although  the  Commission,  as  an 
independent  regulatory  agency,  is  not 
subject  to  Executive  Order  12291,  dated 
February  17, 1981,  it  nonetheless  has 
reviewed  the  rule  in  terms  of  the  Order 
and  has  determined  that  this  is  not  a 
"major  rule"  because  it  will  not  hkely 
result  in: 


(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Signiflcant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

This  Hnal  rule  concerns  a  filing  and 
notice  exemption  that  applies  primarily 
to  U.S.  public  port  authorities  and 
approximately  twoscore  private 
terminal  operating  companies.  The 
minimal  cost  of  the  public  availability 
requirement  included  in  the  final  rule  is 
expected,  on  average,  to  be  offset  by  the 
savings  that  are  anticipated  from  the 
filing  and  notice  exemption.  Therefore, 
the  Commission  certifies,  pursuant  to 
section  605(b)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b),  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  including 
small  businesses,  small  organizational 
units  and  small  government 
jurisdictions. 

0MB  CONTROL  NUMBER:  The 
collection  of  information  requirements 
contained  in  this  regulation  were 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980,  as 
amended,  and  have  been  assigned  OMB 
control  numbers  3072-0040  for  part  560 
and  3072-0045  for  Fart  572.  Public 
reporting  burdens  for  the  collection  of 
information  were  originally  estimated  to 
average  45  minutes  per  response  for  Part 
560  and  45  minutes  per  response  for 
part  572,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  However,  because  of  the 
subsequent  removal  of  the  proposed 
requirement  to  publish  information 
concerning  terminal  facilities 
agreements  in  MTO  tariffs,  the  new 
public  availability  burdens  for 
collection  of  information  are  estimated 
to  average  approximately  25  minutes 
per  response  for  part  560  and  25 
minutes  per  response  for  part  572. 
Comments  regarding  this  burden 
estimate,  including  suggestions  for 
reducing  this  burden,  should  be  sent  to 
Norman  W.  Littlejohn.  Director,  Bureau 
of  Administration,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Attention:  Desk 
Officer  for  the  Federal  Maritime 


Commission,  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

List  of  Subjects 

46  CFR  Part  560 

Administrative  practice  and 
procedure;  Agreements;  Antitrust; 
Freight;  Maritime  carriers;  Penalties; 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  572 

Administrative  practice  and 
procedure;  Agreements;  Maritime 
carriers;  Reporting  and  recordkeeping 
requirements. 

Therefore,  parts  560  and  572  of  title 
46,  Code  of  Federal  Regulations,  are 
amended  as  follows: 

PART  560— [AMENDED] 

1.  The  authority  citation  for  part  560 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553;  46  U.S.C.  app. 
814,  817(a).  820,  821,  833a  and  841a. 

2.  Part  560  is  amended  by  adding 
§  560.309  to  subpart  C  to  read  as 
follows: 

§560.309    Marine  terminal  facilitiM 
agreement-exemption. 

(a)  Marine  terminal  facilities  * 
agreement  means  any  agreement 
between  or  among  two  or  more  marine 
terminal  operators,  or  between  one  or 
more  marine  terminal  operators  and  one 
or  more  common  carriers  by  water,  to 
the  extent  that  the  agreement  involves 
ocean  transportation  in  interstate 
commerce,  which  conveys  to  any  of  the 
involved  parties  any  rights  to  operate 
any  marine  terminal  facility  by  means  of 
lease,  license,  permit,  assignment,  land 
rental,  or  other  similar  arrangement  for 
the  use  of  marine  terminal  facilities  or 
property. 

(b)  All  marine  terminal  facilities 
agreements  as  defined  in  §  560.309(a) 
are  exempt  from  the  filing  and  approval 
requirements  of  section  15  of  the 
Shipping  Act,  1916,  and  this  part  560. 

(c)  Copies  of  any  and  all  marine 
terminal  facilities  agreements  currently 
in  effect  shall  be  provided,  by  parties  to 
such  agreements,  to  any  requesting 
party  for  a  reasonable  copying  and 
mailing  fee. 

3.  In  section  560.601  the  introductory 
text  is  amended  by  revising  the  first 
sentence  to  read  as  follows: 

S  560.601    Federal  Register  notice. 

With  the  exception  of  marine  terminal 
facilities  agreements,  as  defined  in 
§  560.309(a),  requests  for  approval 
which  are  not  rejected  pursuant  to 
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§  560.401  shall  be  noticed  in  the  Federal 
Register.  *  *  * 


PART  572-{  AMENDED] 

4.  The  authority  citation  for  part  572 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553;  46  U.S.C.  app. 
I701rl707, 1709-1710. 1712  and  1714-1717. 

5.  Part  572  is  amended  by  adding 
§  572.311  to  subpart  C  to  read  as 
follows: 

f  57X31 1    Marine  tennlnal  facilities 
■greement-examption. 

(a)  Marine  terminal  facilities 
agreement  means  any  agreement 
between  or  among  two  or  more  marine 
terminal  operators,  or  between  one  or 
more  marine  terminal  operators  and  one 
or  more  ocean  common  carriers,  to  the 
extent  that  the  agreement  involves 
ocean  transportation  in  the  foreign 
commerce  of  the  United  States,  which 
conveys  to  any  of  the  involved  parties 
any  rights  to  operate  any  marine 
terminal  facility  by  means  of  lease, 
license,  permit,  assignment,  land  rental, 
or  other  similar  arrangement  for  the  use 
of  marine  terminal  facilities  or  property. 

(b)  All  marine  terminal  facilities 
agreements  as  deHned  in  §  572.311(a) 
are  exempt  from  the  filing  and  waiting 
period  requirements  of  sections  5  and  6 
of  the  Shipping  Act  of  1984  and  this 
part  572. 

(c)  Copies  of  any  and  all  marine 
terminal  facilities  agreements  currently 
in  effect  shall  be  provided,  by  parties  to 
such  agreements,  to  any  requesting 
party  for  a  reasonable  copying  and 
mailing  fee. 

6.  {Section  572.602(a)  is  revised  to 
read  as  follows; 

§572.602    Federal  Register  notice. 

(a)  With  the  exception  of  marine 
terminal  facilities  agreements,  as 
defined  in  §  572.311(a),  a  notice  of  any 
filed  agreement  which  is  not  rejected 
pursuant  to  §  572.601  will  be 
transmitted  to  the  Federal  Register 
within  seven  days  of  the  date  of  filing. 

*  Ir    '    *    * 

By  the  Commissioa. 
loaeph  C  Polking. 
Secretary. 

|FR  Doc.  93-1415  Filed  1-21-93;  8:45  am) 
wuunn  CODE  tn»-oi-M 


DEPARTMENT  OF  TRANSPORTATION 

Offica  of  the  Secrttary 

49  CFR  Part  1 

[OST  Dociut  No.  1;  AmdL  No.  1-255] 

Organization  and  Delegation  of  Powera 
and  Dutlaa;  Delegation  to  the 
Administrator,  Research  and  Special 
Programs  Administration 

AGENCY:  O^ice  of  the  Secretary.  (DOT). 
ACnON:  Final  rule. 

SUMMARY:  This  final  rule  delegates  in 
part,  and  redelegates  in  part,  to  the 
Administrator  of  the  Research  and 
Special  Programs  Administration 
(RSPA),  the  authority  of  the  Secretary  of 
Transportation  imder  the  Federal 
Transit  Act  to  issue  and  administer 
grants  to  institutions  of  higher  learning 
for  transportation  research,  education, 
and  technology  transfer.  The 
redelegation  is  necessary  because  the 
functions  and  duties  of  the  Secretary 
under  section  11(b)  of  the  Federal 
Transit  Act,  as  amended  (FT A),  which 
had  been  delegated  to  the  Assistant 
Secretary  for  Policy  and  International 
Affairs,  have  been  carried  out  by  the 
Administrator  of  RSPA  (Administrator) 
since  May  1991.  The  delegation  is 
necessary  to  confer  to  the  Administrator 
the  authority  contained  in  sections  6023 
and  6024  of  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA).  ISTEA  amends  section  11(b), 
and  adds  a  new  section  11(c),  to  the 
FTA.  However,  this  document  does  not 
delegate  sections  ll(b](8)(B]  and 
ll(b)(10). 

EFFECTIVE  DATE:  January  22, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Angelo  Collaku,  Office  of  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration,  (202)  366-4400, 
Department  of  Transportation,  400 
Seventh  Street  SW,  Washington,  DC 
20590;  or  Mr.  Steven  Farbman.  Office  of 
the  Assistant  General  Counsel  for 
Regulation  and  Enforcement,  C-50, 
(202)  366-9306,  Department  of 
Transportation,  400  Seventh  Street  SW., 
Washington,  DC  20590. 
SUPPt.EMENTARY  INFORMATION:  Section  11 
of  the  Federal  Transit  Act,  as  amended, 
49  U.S.C.  1607c,  provides  the  Secretary 
of  Transportation  with  the  authority  to 
make  grants  to  public  and  private 
nonprofit  institutions  of  higher  learning 
for  research  and  education  in  the 
problems  of  transportation  and  for 
technology  transfer.  The  program 
originally  included  the  establishment  of 
ten  university  transportation  centers.  By 
amending  section  11(b)  and  adding  new 


section  11(c),  sections  6023  and  6024  of 
ISTEA  expanded  the  program  to  include 
additional  imiversity  transportation 
centers  and  university  research 
institutes  for  the  purpose  of  conducting 
research  on  transportation-related 
issues. 

Prior  to  the  enactment  of  ISTEA,  all 
the  functions  and  duties  of  the  Secretary 
under  section  11(b)  had  been  delegated 
to  the  Assistant  Secretary  of  Policy  and 
International  Affairs  (49  CFR  1.56(k)). 
Since  May  19, 1991,  these  functions  and 
duties  have  been  carried  out  by  the 
Administrator  with  tlie  Office  of  the 
Assistant  Secretary  for  Policy  and 
International  Affairs  retaining 
representation  on  the  four-person  board 
which  supplies  policy  direction  to  the 
program.  The  authority  contained  in 
section  11(b),  which  had  been  delegated 
to  the  Assistant  Secretary  for  policy  and 
International  Affairs,  is  being 
redelegated  to  the  Administrator. 
Further,  with  the  exception  of  sections 
11(b)(8)(B)  and  ll(b){10),  which  relate 
to  construction  grants,  the  authority 
contained  in  section  6023  of  ISTEA, 
amending  section  11(b),  is  delegated  to 
the  Administrator.  Finally,  the  authority 
contained  in  section  6024  of  ISTEA. 
adding  a  new  section  11(c),  is  being 
delegated  by  the  Secretary  to  the 
Administrator. 

This  amendment  formally  delegates  in 
part,  and  redelegates  in  part,  the 
necessary  authority  to  carry  out  the 
administration  of  diis  program  from  the 
OfTice  of  the  Secretary  to  the 
Administrator. 

Since  this  amendment  relates  to 
departmental  management, 
organization,  procedures,  and  practice, 
notice  and  public  comment  are 
unnecessary,  and  it  may  be  made 
effective  in  fewer  than  30  days  after 
publication  in  the  Federal  Register. 

List  of  Subjects  in  49  CFR  Part  1 

Authority  delegations  (Government 
agencies).  Organization  and  fiinctions 
(Government  agencies). 

In  consideration  of  the  foregoing,  part 
1  of  title  49,  Code  of  Federal 
Regulations,  is  amended  to  read  as 
follows: 

PART  1~{AMEN0ED] 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.C  322. 

2.  Section  1.53  is  amended  by  adding 
a  new  paragraph  (1)  to  read  as  follows: 

§  1 .53    Delegations  to  ttte  Administrator  of 
th«  Research  and  Special  Programs 
Administration. 
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(1)  University  Grants  Program. 
Sections  11(b)  and  11(c)  of  the  Federal 
Transit  Act,  as  amended,  49  U.S.C  App. 
6207c(b)  and  1607c(c).  except  for  the 
provisions  in  sections  11(b)(8)(b)  and 
ll(b)(10). 

11.56    [Removed] 
3.  Section  1.56(k)  is  removed. 

Issued  in  Washington,  DC,  on  December 
10. 1992. 

Andrtw  H.  Card.  Jr., 
Secretary  of  Transportation. 
|FR  Doc  93-1508  Filed  1-21-93;  8:45  ami 
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National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[DoclcH  No.  89-22;  Notice  5] 

RIN2127-A013 

Federal  Motor  Vehicle  Safety 
Standards;  Roof  Crush  Resistance 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  final  rule  delays  for  one 
year  the  effective  date  of  a  final  rule 
amending  Federal  Motor  Vehicle  Safety 
Standard  No.  216,  Roof  Crush 
Resistance,  to  extend  its  requirements  to 
light  trucks  with  a  gross  vehicle  weight 
rating  (GVWR)  of  6,000  pounds  or  less. 
This  delay  will  ease  the  economic 
burden  of  this  regulation  on  the 
manufacturers  of  these  vehicles,  many 
of  whom  are  small  businesses,  with 
minimal  impact  on  occupant  safety. 
DATES:  The  amendments  made  in  this 
rule  are  effective  September  1, 1993. 
Any  petitions  for  reconsideration 
must  be  received  by  NHTSA  no  later 
than  February  22. 1993. 
ADDRESSES:  Any  petitions  for 
reconsideration  should  refer  to  the 
docket  and  notice  number  of  this  notice 
and  be  submitted  to:  Docket  Section, 
room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW..  Washington.  DC  20590. 
(Docket  Room  hours  are  9:30  a.m.-4 
p.m..  Monday  through  Friday.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Christopher  Flanigan,  NRM-01.01, 
Special  Projects  Staff,  Rulemaking, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Telephone: 
(202)  366-4918. 

SUPPLEMENTARY  INFORMATION:  On  April 
17, 1991,  NHTSA  pubhshed  a  final  rule 
amending  Federal  Motor  Vehicle  Safety 


Standard  No.  216,  Roof  Crush 
Resistance,  to  extend  its  requirements  to 
multipurpose  passenger  vehicles, 
trucks,  and  buses  with  a  gross  vehicle 
weight  rating  (GVWR)  of  6,000  pounds 
or  less  (hereinafter  referred  to  as  light 
trucks)  (56  FR  15510).  NHTSA  extended 
Standard  No.  216  to  light  trucks  because 
of  their  increased  use  as  passenger 
vehicles  and  the  need  to  ensure  that 
those  ^hicles  offer  safety  protection 
compmble  to  that  offered  passenger  car 
occupants.  This  final  rule  adopted  the 
same  test  requirement  and  procedure  as 
those  for  passenger  cars,  except  that 
there  is  no  5,000  pound  ceiling  on  the 
test  force.  This  test  force  is  applied  to 
either  side  of  the  forward  edge  of  the 
roof  of  the  vehicle.  The  notice  specified 
an  effective  date  of  September  1, 1993. 

On  August  25. 1992.  NHTSA 
published  a  notice  proposing  to  delay 
the  effective  date  of  the  April  1991  final 
rule  to  September  1, 1994  (57  FR 
38462).  This  rulemaking  was 
undertaken  in  response  to  a  variety  of 
factors.  One  was  the  President's 
expression  of  concern  about  the 
regulatory  burdens  on  small  businesses 
at  the  time  he  established  a  regulatory 
moratorium  in  early  1992.  Another  was 
information  which  the  agency  had 
obtained  during  the  earlier  rulemaking 
proceeding  leading  to  the  April  1991 
final  rule.  During  that  proceeding, 
NHTSA  learned  that  many  of  the 
approximately  5  percent  of  the  affected 
vehicles  which  did  not  already 
voluntarily  comply  with  Standard  No. 
216  were  multi-stage  vehicles 
manufactured  primarily  by  small 
businesses.  Finally,  there  was  a 
November  14, 1991  letter  from  the 
Recreation  Vehicle  Industry  Association 
(RVIA).  The  letter  informed  the  agency 
of  the  compliance  difficulties  which 
RVIA  foresaw  for  some  of  its  members. 
Most  of  them  are  small  businesses 
engaged  either  in  the  manufacture  of 
multi-stage  vehicles  or  in  the  alteration 
of  completed  vehicles.  NHTSA 
proposed  to  allow  an  additional  year  of 
leadtime  for  compliance  to 
accommodate  RVIA's  concerns  and  the 
special  needs  of  small  businesses  which 
have  lesser  financial  resources.  The 
notice  of  proposed  rulemaking  (NPRM) 
stated  that  NHTSA  believed  that  the 
effective  date  could  be  extended 
without  compromising  safety,  since 
there  is  already  widespread  voluntary 
compliance  among  single  stage  light 
truck  manufacturers,  which  constitute 
approximately  95  percent  of  the 
population. 

The  agency  received  five  comments 
on  the  August  NPRM.  Three  of  the  five 
commenters — Chrysler  Corporation 
(Chrysler),  Ford  Motor  Company  (Ford), 


and  RVIA — supported  the  agency's 

f)roposal.  Two  commenters.  Advocates 
or  Highway  and  Auto  Safety 
(Advocates)  and  the  Amerioui 
Automobile  Association  (AAA), 
opposed  the  proposal. 

Neither  of  the  opponents  believed  the 
delay  was  justified  by  economic  need. 
NHTSA  disagrees.  RVIA's  November 
letter  described  specific  difficulties  its 
members  were  experiencing  when 
attempting  to  certify  vehicles,  some  of 
which  have  irregular  roof 
configurations.  An  additional  year 
would  give  the  manufacturers  more  time 
to  determine  the  most  efficient  method 
of  compliance  with  the  standard. 

Advocates  also  disagreed  with  the 
NPRM's  assertion  that  this  delay  would 
not  compromise  safety.  Advocates 
expressed  its  concern  that  large  single 
stage  manufacturers  would  also  delay 
implementation.  NHTSA  does  not 
believe  that  there  is  basis  for  concern. 
As  stated  in  the  NPRM,  approximately 
95  percent  of  the  affected  vehicles 
already  comply  with  this  standard.  In 
addition,  Chrysler  and  Ford  both  stated 
that  this  extension  would  not  delay 
their  plans  to  implement  the  new 
requirements  by  the  original  effective 
date  for  the  minority  of  their  vehicles 
that  are  noncompliant. 

In  their  comments.  Ford  and  RVIA 
repeated  previously  expressed  concerns 
regarding  the  applicability  of  the  test 
procedure  to  vehicles  with  irregular  roof 
configurations.  However,  the  purpose  of 
this  rulemaking  is  to  afford  final  stage 
manufacturers  more  time  to  assess  how 
they  will  comply  with  the  amendment, 
not  to  devise  a  new  test  procedure. 

Advocates  stated  that  NHTSA  should 
limit  the  leadtime  extension  to  vehicles 
manufactured  by  small  businesses,  as 
defined  by  the  Small  Business  Act  (15 
U.S.C.  632).  The  National  Traffic  and 
Motor  Vehicle  Safety  Act  (15  U.S.C. 
1381  et  seq.)  does  not  authorize  this 
agency  to  issue  standards  based  on  the 
type  or  size  of  the  manufacturer.  Also, 
as  stated  previously,  Chrysler  and  Ford 
indicated  that  this  final  rule  will  not 
affect  their  compliance  plans. 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  section  103(d) 
of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (Safety  Act;  15  U.S.C. 
1392(d)),  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  unless  it  is  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  Section  105  of  the 
Safety  Act  (15  U.S.C  1394)  sets  forth  a 
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procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Rulemaking  Analjrses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  examined  the  impact  of 
this  rulemaking  action  and  determined 
that  it  is  not  "major"  within  the 
meaning  of  E.0. 12291.  However,  it  is 
"significant"  within  the  meaning  of  the 
Department  of  Transportation  regulatory 
policies  and  procedures.  Based  on  the 
April  1991  Final  Regulatory  Evaluation, 
the  agency  estimates  that  a  delay  of  the 
effective  date  could  result  in  a  cost 
savings  of  $3-$32  million  and  that  $1- 
$30  million  of  this  would  be  associated 
with  vehicles  produced  by  multi-stage 
manufacturers.  The  agency  also  believes 
that  tAis  delay  will  not  have  a 
significant  adverse  impact  on  safety. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  final  rule  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  As 
explained  above,  the  agency  does  not 
anticipate  a  significant  economic  impact 
as  a  result  of  this  final  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (P.L.  96-511), 
NHTSA  notes  that  there  are  no 
requirements  for  information  collection 
associated  with  this  final  rule. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  final  rule 
under  the  National  Environmental 
Policy  Act  and  determined  that  it  will 
not  have  a  significant  impact  on  the 
human  enviionment. 

Executix't:  Order  12612  (Federalism) 

Finally,  NHTSA  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  contained  in  E.O. 
12612,  and  has  determined  that  this  rule 
will  not  have  significant  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  Part  571  is  amended  as  follows: 


PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  15  U.S.C  1392, 1401, 1403, 
1407,  delegation  of  authority  at  49  CFR  1.50. 

2.  Section  571.216  is  amended  by 
revising  paragraphs  S4(b)  and  S6.3(b)  to 
read  as  follows: 

1571^16    Stand«tiNo.216;Roofcni«h 
resistance. 


84.  Requirements. 


(b)  Multipurpose  passenger  vehicles, 
trucks  and  buses  K'ith  a  GVWR  of  6,000 
pounds  or  less,  manufactured  on  or 
after  September  1.  1994.  For 
multipurpose  passenger  vehicles,  trucks 
and  buses  with  a  GVWR  of  6,000 
pounds  or  less,  manufactured  on  or  after 
September  1, 1994,  a  test  device  as 
described  in  S5  shall  not  move  more 
than  5  inches,  measured  in  accordance 
with  S6.4,  when  it  is  used  to  apply  a 
force  of  V/2  times  the  unloaded  vehicle 
weight  of  the  vehicle  to  either  side  of 
the  forward  edge  of  a  vehicle's  roof  in 
accordance  with  the  procedures  of  S6. 

S6.3*  •  • 

(b)  Multipurpose  passenger  vehicles, 
trucks  and  buses  with  a  GVWR  of  6,000 
pounds  or  less,  manufactured  on  or 
after  September  1, 1994.  For 
multipurpose  passenger  vehicles,  trucks 
and  buses  with  a  GVWR  of  6,000 
pounds  or  less,  manufactured  on  or  after 
September  1, 1994,  apply  force  in  a 
downward  direction  perpendicular  to 
the  lower  surface  of  the  test  device  at  a 
rate  of  not  more  than  one-half  inch  per 
second  until  reaching  a  force  of  1  Vz 
times  the  unloaded  vehicle  weight  of 
the  test  vehicle. 


Issued  on  January  14, 1993. 
Marion  C  BUkey. 
Administrator 
[FR  Doc.  93-1413  Filed  1-21-93;  8:45  ami 
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RiN  2127-AD47 

Federal  Motor  Vehicle  Safety 
Standards;  Fuel  System  Integrity; 
Alcohol  Fuels 

AGENCY:  National  Highway  Trafiic 
Safety  Administration,  DOT.  (NHTSA). 
Department  of  Transportation  (DOT). 
ACTION:  Final  rule. 


summary:  This  rule  amends  Federal 
Motor  Vehicle  Safety  Standard  No.  301. 
Fuel  System  Integrity,  to  establish  anti- 
si  phoning  requirements  for  vehicles 
manufactured  to  operate  on  alcohol 
fuels.  This  rulemaking  will  reduce 
deaths  and  injuries  by  preventing  the 
accidental  ingestion  of  highly  toxic 
alcohol  fuel,  especially  methanol. 
DATES:  Effective  Date:  The  amendment 
becomes  effective  September  1. 1993. 

Petitions  for  reconsideration:  Any 
petition  for  reconsideration  of  this  rule 
must  be  received  by  NHTSA  no  later 
than  February  22, 1993. 
ADDRESSES:  Any  petition  for 
reconsideration  should  refer  to  the 
docket  and  notice  number  set  forth  in 
the  heading  of  this  notice  and  be 
submitted  to:  Administrator,  NHTSA, 
400  Seventh  Street  SW.,  Washington, 
DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Chris  Flanigan,  NRM-01.01.  Special 
Projects  Staff.  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington.  DC  20590 
(202-366-4918). 

SUPPLEMENTARY  INFORMATK>N: 
I.  Background 

A.  Current  Standard 

Federal  Motor  Vehicle  Safety 
Standard  No.  301  specifies  requirements 
for  the  integrity  of  the  entire  motor 
vehicle  fuel  system  which  includes  the 
fuel  tanks,  emission  controls,  lines  and 
connections.  The  standard's  purpose  is 
to  reduce  the  deaths  and  injuries  from 
fires  that  result  from  fuel  spillage  during 
and  after  motor  vehicle  crashes.  The 
standard  applies  to  passenger  cars,  and 
to  multipurpose  passenger  vehicles, 
trucks  and  buses  that  have  a  gross 
vehicle  weight  rating  (GVWR)  of  10,000 
poimds  or  less.  The  standard  also 
appUes  to  all  school  buses,  including 
those  with  a  GVWR  over  10,000  pounds. 
The  standard  applies  to  these  vehicle 
types  only  if  they  use  fuel  with  a  boiling 
point  above  32°  Fahrenheit.  Such  fuels 
include  gasoline,  diesel  fuel,  and 
alcohol  fuels  such  as  methanol  and 
ethanol. 

Standard  No.  301  specifies  fit>nt,  rear 
moving,  and  lateral  moving  barrier  crash 
tests.  Under  the  standard,  fuel  spillage 
in  a  fixed  or  barrier  crash  test  cannot 
exceed  one  ounce  of  weight  from  impact 
until  the  vehicle's  motion  has  ceased. 
Nor  can  spillage  exceed  five  ounces  by 
weight  in  five  minutes  following 
cessation  of  motion.  In  rollover  tests, 
fuel  spillage  fi-om  the  onset  of  rotational 
motion  cannot  exceed  five  ounces  by 
weight  for  the  first  five  minutes  of 
testing.  For  the  remaining  testing 
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period,  fuel  spillage  cannot  exceed  one 
ounce  per  weight  during  any  one- 
minute  interval.  The  standard  also 
specifies  a  moving  contoured  barrier 
crash  test  for  school  buses  with  a  GVWR 
over  10,000  pounds. 

B.  Use  ofAkohoI  Fuels 

The  use  of  alcohol  fuels  in  motor 
vehicles  has  received  increasing 
attention  in  recent  years.  Under  tUe 
Alternative  Motor  Fuels  Act  of  1988,  the 
Department  of  Energy  (DOE)  has 
sponsored  demonstration  programs  to 
encourage  ihe  use  of  v-ehicles  fueled 
with  natural  gas,  methanol  and  elhanol. 
In  1992,  this  program  expanded 
significantly  from  the  65  vehicles 
acquired  in  1991  to  an  anticipated  total 
of  3,267  vehicles.  In  addition.  DOT's 
Federal  Transit  Administration  (FTA)  is 
encouraging  the  use  of  alternative  fuels 
by  local  transit  authorities. 

Fuel  systems  of  vehicles  that  operate 
on  alcohol  fuels  are  similar  to  fuel 
systems  of  vehicles  operating  on 
conventional  fuels  (i.e.,  gasoline  or 
diesel).  Alcohol  fuels,  like  conventional 
fuels,  use  the  same  method  of  onboard 
vehicle  storage  and  are  liquids  at 
ambient  temperature  and  pressure 
conditions. 

Vehicles  that  are  capable  of  using 
alcohol  fuels  include  flexible  fueled 
vehicles  ("FFVs,"  which  are  also  known 
as  variable  fueled-vehicles,  "VFVs"). 
dual-fuel  vehicles,  and  dedicated 
vehicles.  FFVs  or  VFVs  are  capable  of 
using  methanol  or  ethanol.  a 
conventional  fuel,  or  any  combination 
of  a  conventional  and  an  alcohol  fuel. 
Dual-fuel  vehicles  can  operate  on  both 
alcohol  or  conventional  fuel,  but  not 
various  combinations  of  the  two. 
Dedicated  vehicles  can  operate  on  only 
one  fuel  or  fuel  blend.  For  example,  a 
dedicated  fuel  vehicle  may  operate  on 
solely  neat  methanol  (100  percent 
methanol  or  MlOO),  83  percent 
methanol  with  15  percent  unleaded 
gasoline  (M83),  pure  elhanol.  or  a 
particular  ethanol  and  gasoline  blend. 

C.  Advance  Notice  of  Proposed 

Rulemaking 

On  October  12, 1990,  NHTSA 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM) 
concerning  the  fuel  system  integrity  of 
vehicles  using  methanol  or  ethanol 
fuels.  (55  FR  41556).  The  ANPRM 
requested  comments  about  whether 
Standard  No.  301  should  be  amended  to 
establish  special  requirements  for 
vehicles  using  methanol  or  elhanol. 
Vehicles  using  such  fuels  are  covered  by 
Standard  No.  301.  However,  prior  to  this 
rulemaking,  the  standard  did  not 
address  those  properties  of  alcohol  fuels 


which  diiTer  from  properties  of  gasoline 
and  diesel  fueL 

In  the  ANPRM,  NHTSA  requested 
comment  on  whether  specialized 
requirements  should  be  developed' for 
alcohol  fuels  based  on  differences 
between  those  fuels  and  conventional 
fuels.  Alcohol  fuels  issues  addressed  in 
the  ANPRM  were  (1)  their  acute  toxicity 
when  ingested  or  absorbed  through  the 
skin,  (2)  their  different  flammabihty  and 
explosive  characteristics,  (3)  their  flame 
luminosity,  (4)  their  energy  potential, 
and  (5)  their  corrosiveness.  NHTSA 
received  19  comments  on  the  ANPRM 
from  a  variety  of  groups. 

D.  Notice  of  Proposed  Rulemaking 

Based  on  the  comments  to  the 
ANPRM,  NHTSA  proposed  amending 
Standard  No.  301  to  establish  anti- 
si  phoning  requirements  for  vehicles 
manufactured  to  operate  on  alcohol 
fuels  or  fuel  blends.  (57  FR  1710, 
January  15, 1992).  The  proposed 
requirements  were  intended  to  prevent 
deaths  and  injuries  caused  by  the 
accidental  ingestion  of  highly  toxic 
alcohol  fuels.  The  usual  fatal  dose  by 
ingestion  in  an  adult  is  between  50  and 
100  millihters  (ml)  for  methanol,  240  to 
300  ml  for  ethanol.  and  115  to  470  ml 
for  gasoline. 

The  NPRM  proposed  applying  the 
amended  requirements  to  those  vehicles 
in  the  following  categories  if  they 
operate  on  aloohol  fuels  or  alcohol  fuel 
blends  containing  at  least  20  percent 
alcohol:  Passenger  cars;  multipurpose 
passenger  vehicles,  trucks,  and  buses 
with  a  gross  vehicle  weight  rating 
(GVWR)  under  10,000  pounds;  and 
school  buses  regardless  of  weight  These 
include  flexible  fuel,  variable  fuel, 
dedicated,  and  dual  fuel  vehicles.  The 
proposal  specified  that  the  amended 
requirements  would  not  cover  vehicles 
produced  to  operate  on  gasohol  or 
oxygenated  gasoline,  which  may  contain 
less  than  10  percent  ethanoL 

After  describing  the  potential  safety 
problems  associated  with  the  high 
toxicity  of  alcohol  fuels,  the  NPRM 
proposed  the  following  requirement  to 
prevent  the  siphoning  of  fuel  in  an 
alcohol  fueled  vehicle:  the  vehicle  shall 
have  means  that  prevent  a  hose  with  a 
length  of  at  least  120  centimeters  (cm) 
(3.9  feet)  and  an  outside  diameter  of  3.2 
millimeters  (mm)  (0.125  inch)  or  more 
from  contacting  liquid  ^Jel  when  the 
hose  is  inserted  into  the  fuel  tank  filled 
to  90  to  95  percent  of  capacity.  The 
agency  anticipated  that  manufacturers 
could  comply  by  installing  a  screen  in 
the  fuel  tank  filler  neck  to  prevent  a 
siphoning  hose  from  being  inserted  in 
the  fuel  system. 


In  addition  to  setting  forth  the  anti- 
siphoning  proposal,  the  notice  also 
explained  the  agency's  decision  not  to 
proceed  with  rulemaking  regarding 
other  issues  addressed  in  the  ANPRM 
related  to  alcohol  fueled  vehicles. 

n.  ConuneaU  to  the  NPRM  and  tk« 

Agency's  Response 

A.  Genera!  Considerations 

In  response  to  the  NPRM,  NHTSA 
received  comments  from  five  vehicle 
manufacturers,  as  well  as  from  the 
Insurance  Institute  for  Highway  Safety 
(IIHS).  and  Atlantic  Richfield  (Arco). 
The  agency  has  considered  the  points 
raised  by  tite  commenters  in  developing 
the  final  rule.  The  agency's  discussion 
of  the  more  significant  comments  and 
other  relevant  Lnformation  is  set  forth 
below. 

Ctf  the  seven  commenters,  six — 
Chrysler,  Ford,  General  Motors  {CM), 
IIHS,  Arco,  and  Suzuki — supported  the 
proposal  to  require  anti-si  phoning 
measures  to  protect  against  the  ingestion 
of  highly  toxic  alcohol  fuels.  Only 
Volkswagen  opposed  the  proposal, 
claiming  that  an  anti-si  phoning  devloe 
would  have  a  limited  safety  benefit 
since  methanol  is  expected  to  be  used 
only  in  a  small  percentage  of  ihe  vehicle 
fleet. 

After  considering  the  comments  to  the 
NPRM  and  other  available  information, 
NHTSA  has  decided  to  issue  this  rule 
adopting  a  requirement  aimed  at 
preventing  the  accidental  ingestion  of 
alcohol  fuels.  The  agency  disagrees  with 
Volkswagen's  comment  about  the  lack 
of  a  safety  need  for  the  anti-si  phoning 
requirement.  NHTSA  believes  that  the 
rulemaking  is  appropriate  in  view  of  the 
deaths  and  injuries  that  it  will  prevent. 
The  agency  anticipates  the  manufacture 
of  alcohol  frieled  vehicles  will  increase, 
given  the  nation's  and  Congress's 
interest  in  developing  alternatives  to 
petroleum-based  fuels.  Accordingly,  the 
amendment  should  bcilitate  the  safe 
introduction  of  a  vehicle  type  that  will 
become  increasingly  available  in  the 
future. 

Volkswagen  further  commented  that 
the  intentional  consumption  of 
methanol  fuels  is  no  mere  likely  than 
that  of  gasoline  because  methanol  fuels 
do  not  smell,  taste,  or  look  like 
drinkable  alcohol.  The  agency  notes  that 
Volkswagen's  comment  is  not  on  point 
since  this  rulemaking  is  intended  to 
prevent  the  inadvertent  ingestion  of 
methanol  during  siphoning,  not  the 
intentional  consumption  of  that  fuel. 

As  disciissed  below,  commenters 
addressed  other  matters  in  the  proposed 
regulation,  including  the  amount  of 
alcohol  content  necessary  for  a  vehicle 
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to  be  subject  to  the  regulation,  the  test 
hose's  diameter  and  length,  the  test 
hose's  rigidity,  and  specification  of  a 
test  force. 

B.  Applicability  to  Vehicles  Operated 
With  Certain  Fuels 

The  NPRM  proposed  that  the  rule 
would  apply  only  to  vehicles 
manufactured  to  operate  on  alcohol 
fuels  or  alcohol  fuel  blends  with  at  least 
20  percent  alcohol  fuel  content.  Thus, 
the  requirements  would  not  be 
applicable  to  vehicles  produced  to 
operate  on  gasohol,  which  may  contain 
about  10  percent  ethanol,  or  oxygenated 
gasoline,  which  may  contain  only  small 
amounts  of  ethanol.  The  notice 
explained  the  agency's  tentative 
conclusion  that  fuel  blends  with  less 
than  20  percent  methanol  content 
would  not  result  in  fatalities  to  persons 
during  siphoning.  The  notice  requested 
comment  on  what  fuel  types  and  what 
level  of  alcohol  content  should  be 
covered  by  the  proposed  anti-siphoning 
requirements. 

GM,  Ford,  Chrysler,  and  Volkswagen 
addressed  the  question  of  which  fuels 
and  fuel  blends  should  be  covered  by 
the  proposed  amendment.  The  four 
coramenters  agreed  that  the  requirement 
should  apply  to  vehicles  designed  to 
operate  on  fuel  blends  with  20  percent 
or  more  alcohol  content.  GM 
commented  that  although  methanol  is 
more  toxic  than  ethanol,  the  proposed 
requirement  should  apply  to  vehicles 
fueled  by  either  because  some  vehicles 
could  use  both  fuels.  Volkswagen 
believed  that  the  requirement  should 
apply  only  to  vehicles  that  operate  on 
methanol  {but  not  to  those  that  operate 
on  ethanol)  because  ethanol  is  much 
less  toxic  than  methanol. 

After  reviewing  the  comments  and 
other  available  information,  NHTSA  has 
decided  to  apply  the  anti-siphoning 
requirements  to  fuel  blends  with  at  least 
20  percent  alcohol,  including  both 
methanol  and  ethanol.  The  agency 
believes  that  the  requirements  should 
apply  to  methanol  given  that  fuel's 
extremely  high  toxicity.  Applying  the 
anti-siphoning  requirements  to  ethanol 
also  is  appropriate,  even  though  that 
fuel  has  a  lower  level  of  toxicity.  The 
agency  believes  that  if  all  vehicles 
produced  to  operate  on  ethanol  did  so 
exclusively,  then  there  would  be  no 
need  to  apply  the  requirement  to  them. 
However,  GM  has  informed  the  agency 
that  vehicles  designed  to  operate  on  one 
alcohol  fuel  can  operate  on  either 
methanol  or  ethanol  with  little  or  no 
change  to  the  vehicle.  Accordingly, 
given  that  a  vehicle  initially  intended  to 
be  fueled  by  less  toxic  ethanol  can 
readily  be  fueled  with  highly  toxic 


methanol,  the  agency  has  decided  to 
apply  the  final  rule  to  vehicles  that 
operate  with  either  type  of  alcohol  fuel. 

In  response  to  the  NPRM's  question 
on  whether  the  anti-siphoning 
requirement  should  apply  to 
conventional  fuels  such  as  gasoline  or 
diesel  fuel,  GM,  Ford,  Chrysler,  and 
Volkswagen  commented  that  the 
requirement  should  not  apply  to  these 
fuels.  Ford  stated  that  the  proposed 
requirements  should  not  apply  to 
vehicles  using  gasohol  or  oxygenated 
gasoline  since  Uiese  fuels  have  been  in 
widespread  use  without  causing  toxicity 
concerns.  NHTSA  agrees  with  the 
commenters  that  the  anti-siphoning 
requirements  should  not  apply  to 
vehicles  fueled  with  gasoline,  diesel, 
gasohol,  or  oxygenated  gasoline  because 
these  fuels  have  a  relatively  low  level  of 
toxicity. 

C.  Test  Conditions 

1.  Test  Hose  Diameter  and  Length 

In  the  NPRM,  the  agency  proposed 
that  compliance  be  determined  using  a 
hose  with  a  length  of  120  cm  based  on 
the  belief  that  this  length  was  the 
maximum  distance  between  the  filler 
neck  opening  and  the  area  where  liquid 
fuel  is  stored  in  vehicles  covered  by  the 
propose  rule.  The  agency  specified  a 
diameter  of  3.2  mm  based  on  the  belief 
that  this  diameter  was  the  smallest 
commercially  available  hose  that  likely 
would  be  used  for  siphoning.  The 
NPRM  requested  comments  on  whether 
the  hose  length  and  diameter  were 
appropriate. 

Witn  respect  to  the  test  hose's  length, 
GM  and  Ford  commented  that  the 
proposed  length  of  120  cm  (3.9  ft)  was 
appropriate.  Ford  stated  that  a  four  foot 
test  hose  should  be  long  enough  to 
demonstrate  the  presence  of  an  effective 
anti-siphoning  guard  wherever  such  a 
guard  may  be  located  in  the  filler  tube. 
Based  on  these  comments  and  other 
available  information,  the  agency  has 
decided  to  specify  that  the  test  hose  be 
120  cm,  as  proposed. 

With  respect  to  the  test  hose's  outer 
diameter.  Ford,  GM,  Chrysler,  and 
Suzuki  commented  that  the  proposed 
diameter  of  3.2  mm  { >/»  inch)  was  too 
small.  Chrysler  and  GM  stated  that  the 
outside  diameter  should  be  6.3  mm  (V* 
inch),  stating  that  this  size  represents 
the  smallest  commercially  available 
hose  on  the  market  that  would  be  usable 
as  a  siphon.  Chrysler  stated  that  it  is 
unlikely  that  the  proposed  3.2  mm  test 
hose  would  be  used  to  siphon  because 
it  would  produce  a  very  low  flow  rate 
and  woiild  not  be  readily  available  to 
purchase.  Ford  commented  that  the 
proposed  outside  hose  diameter  may  be 


smaller  than  necessary,  stating  that  the 
smallest  commercially  available 
siphoning  hose  of  which  it  is  aware  Bas 
an  outside  diameter  of  5.2  mm  ('^^4 
indi).  Accordingly,  Ford  believed  that  a 
5.2  mm  outside  diameter  test  hose 
would  be  desirable  and  appropriate  for 
use  in  demonstrating  siphon  guard 
effectiveness.  Suzuki  stated  that  a  hose 
with  an  outside  diameter  of  7  mm  (0.276 
inch)  would  be  best  suited  for  anti- 
siphoning  compliance  purposes, 
claiming  that  the  larger  diameter  test 
hose  would  permit  the  use  of  a  larger 
screen  mesh  in  the  anti-siphoning 
device.  Suzuki  believed  that  a  largOT 
screen  mesh  would  allow  for  increased 
fill  rates,  while  not  interfering  with  a 
"government  proposed"  minimum 
refueling  rate  requirement  (rften  gallons 
per  minute. 

After  analyzing  the  comments  and 
other  available  information,  the  agency 
has  decided  to  specify  that  the  test 
hose's  outside  diameter  be  5.2  mm.  In 
determining  the  appropriate  outside 
diameter,  the  agency  sought  to  specify  a 
size  that  reflects  the  smallest  commonly 
available  hose  produced  for  siphoning 
that  produces  an  adequate  flow  rate. 
The  agency  agrees  with  the  commenters 
that  the  proposed  outside  diameter  of 
3.2  mm  would  have  produced  an 
unrealistically  low  flow  rate  and  is  not 
commonly  available.  Nevertheless,  the 
agency  notes  that  the  diameter  sizes 
recommended  by  Suzuki,  GM,  and 
Chrysler  did  not  represent  siphoning 
hoses  with  smaller  diamet«s  than  are 
available  to  the  public.  Such  larger 
outside  diameters  would  not  have  tested 
an  anti-siphoning  device  as  effectively. 
In  discussions  with  the  agency 
subsequent  to  their  written  comments, 
GM  and  Chrysler  indicated  that  they 
could  comply  with  a  test  requirement 
using  a  hose  with  an  outside  diameter 
of  5.2  mm. 

As  for  Suzuki's  comment  that  a  larger 
screen  mesh  would  allow  for  increased 
fill  rates,  while  not  interfering  with  a 
"government  proposed"  minimum 
refueling  rate  requirement  of  ten  gallons 
per  minute,  NHTSA  believes  that 
Suzuki  is  referring  to  a  requirement 
proposed  by  the  Environmental 
Protection  Agency  (EPA)  (55  FR  1914, 
January  19. 1990).  However,  the  agency 
notes  that  the  proposed  EPA 
requirement  is  for  a  maximum  fuel  fill 
rate  and  not  for  a  minimum  one. 
Therefore,  Suzuki's  concern  about  the 
fuel  fill  rate  is  not  relevant  to  the 
agency's  assessment  of  whether  it  is 
necessary  to  require  an  anti-siphoning 
device.  The  environmental  implications 
of  this  rulemaking  are  discussed  in  the 
section  of  this  preamble  titled 
"Environmental  Impacts," 
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2.  Test  Hose  Rigidity 

The  NPRM  did  not  set  forth  a  specific 
rigidity  for  the  test  hose.  The  proposal 
stated  that  agency's  tentative  belief  that 
the  wording  of  the  proposed  regulatory 
text  made  clear  that  the  hose  must  be  of 
adequate  rigidity  to  be  inserted  into  the 
fuel  tank  fill  system.  Nevertheless,  the 
NPRM  requested  comment  about 
specifying  the  hose's  rigidity. 

Chrysler,  Ford,  and  GM  addressed  the 
issue  of  test  hose  rigidity.  GM  believed 
that  a  specification  for  hose  rigidity  was 
not  appropriate,  stating  that  someone 
planning  to  siphon  fuel  would  select  a 
flexible  hose  which  would  be  easier  to 
fit  into  a  filler  neck  and  then  "snaked" 
into  the  fuel  tank.  GM  also  questioned 
how  the  "degree  of  rigidity"  would  be 
defined  objectively.  Ford  commented 
that  for  the  test  hose,  the  properties  of 
plastic  vinyl  tubing  should  be  specified. 

After  reviewing  the  comments, 
NHTSA  continues  to  believe  that  it  is 
not  necessary  to  specify  the  test  hose's 
rigidity.  The  agency  agrees  with  GM  that 
a  flexible  hose  will  typically  be  used  to 
"snake"  down  into  the  fuel  tank. 
Therefore,  specifying  a  particular 
rigidity  would  unnecessarily  complicate 
the  requirement  without  providing 
corresponding  benefits. 

3.  Test  Force 

The  NPRM  did  not  set  forth  a  specific 
degree  of  force  with  which  the  test  hose 
would  be  inserted  into  the  filler  neck  of 
the  fuel  system.  Nevertheless,  the  notice 
requested  comment  about  specifying  the 
test  force.  Chrysler,  Ford,  and  GM 
believed  that  specifying  a  test  force  was 
unnecessary. 

After  reviewing  the  comments  and 
other  available  information,  NHTSA  has 
concluded  that  a  test  force  should  not  be 
included  in  the  requirement.  The 
agency  notes  that  the  requirement's 
relevant  consideration  is  to  determine 
whether  the  hose  contacts  the  fuel's 
surface  in  the  fuel  tank.  Since  this  can 
be  determined  without  referencing  a  test 
force,  the  agency  has  determined  that  a 
test  force  need  not  be  specified. 

4.Test  Hose  End  Condition 

Ford  commented  that  the  regulation 
should  define  the  test  hose's  end 
condition  because  this  could  affect  the 
anti-siphoning  device's  ability  to 
demonstrate  its  effectiveness.  Ford 
recommended  that  the  test  hose  be  cut 
perpendicular  to  its  centerline  and 
terminate  in  the  square-end  condition 
formed  by  such  a  cut.  No  other 
commenter  addressed  the  test  hose's 
end  condition. 

After  reviewing  Ford's  comment, 
NHTSA  has  determined  that  it  is 


unnecessary  to  specify  the  test  hose's 
end  condition.  The  agency  notes  that 
Ford's  requested  modification  to  the 
proposed  requirement  would  not  make 
the  provision  clearer  or  otherwise 
provide  additional  benefits.  In  addition, 
it  would  unnecessarily  complicate  a 
relatively  straight-forward  provision. 

D.  Effects  of  Anti-siphoning  Device  on 
Fill  Rate 

The  NPRM  explained  that  the  agency 
was  aware  that  an  anti-siphoning  device 
could  slow  the  fuel  fill  rate  of  a  vehicle 
and  complicate  the  draining  of  the  fuel 
tank  prior  to  its  removal.  The  agency 
requested  comment  on  the 
consequences  of  a  slower  fill  rate. 
Commenters  were  also  requested  to 
assess  the  fill  rate's  effect  on  repair  and 
recycling  motor  vehicles,  if  these 
vehicles  have  fuel  tanks  that  are  more 
difficult  to  drain. 

GM,  Ford,  Chrysler,  and  Suzuki 
addressed  the  issue  of  a  slower  fill  rate. 
All  four  stated  that  when  properly 
designed,  an  anti-siphoning  device 
would  not  significantly  slow  the  fill 
rate.  Thus,  this  does  not  appear  to  be  an 
issue. 

Suzuki  was  concerned  that  the 
proposed  test  hose  diameter  of  3.2  mm 
would  have  necessitated  adding  a 
screen  in  the  filler  neck  to  prevent  the 
hose  from  entering  the  fuel  tank.  As 
mentioned  above,  Suzuki  was 
concerned  that  the  mesh  needed  to 
accomplish  this  end  would  interfere 
with  EPA's  proposed  minimum 
refueling  flow  rate  of  ten  gallons  per 
minute.  As  stated  earlier,  because  EPA 
proposed  a  maximum  and  not  a 
minimum  fuel  fill  rate,  the  anti- 
siphoning  requirement  should  not  pose 
any  compliance  problems.  More 
generally,  the  agency  notes  that  the 
larger  test  hose  diameter  being  adopted, 
5.2  mm,  allows  for  a  mesh  large  enough 
not  to  significantly  slow  the  fill  rate. 

GM,  Ford,  and  Chrysler  addressed 
whether  a  problem  would  exist  with 
draining  the  fuel  tank  for  servicing  or 
recycling  it.  GM  and  Chrysler 
commented  that  the  requirement  would 
not  hinder  service  procedures  that 
involve  draining  the  fuel  tank  because 
their  vehicles  are  designed  to  be  easily 
drained.  Ford  stated  that  it  would  have 
to  redesign  some  of  its  vehicles,  at  a  cost 
of  $4.00  to  $10.00  per  tank  to  account 
for  this  type  of  procedure. 
Notwithstanding  this  cost,  Ford 
supported  the  proposal.  Based  on  the 
above  comments,  the  agency  believes 
that  the  regulation  will  only  minimally 
affect  draining  fuel  tanks  for  service  and 
recycling  procedures. 


E.  Vehicle  Types 

The  NPRM  requested  comment  on 
whether  the  proposed  requirements 
should  apply  to  all  vehicle  types  that 
are  currently  subject  to  Standard  No. 
301  and  that  are  produced  to  operate  on 
fuel  blends  with  at  least  20  percent 
alcohol  fuel  content.  The  notice  also 
asked  whether  some  vehicles  should  be 
excluded  from  coverage  entirely  or  be 
subject  to  different  requirements. 

Chrysler,  Ford,  and  GM  commented 
that  it  was  appropriate  to  apply  the 
proposed  requirements  to  only  those 
vehicle  types  that  are  currently  subject 
to  Standard  No.  301  and  that  are 
designed  to  operate  with  at  least  20 
percent  alcohol  fuel  content.  Ford  stated 
that  it  knew  of  no  reason  for  excluding 
or  applying  different  requirements  to 
any  of  the  vehicles  included  in  the 
proposed  coverage.  Based  on  the 
available  information,  the  agency  has 
decided  to  apply  the  requirements  to  the 
proposed  vehicle  types. 

F.  Labeling  and  Owner's  Manual 
Requirements 

After  explaining  NHTSA's  , 

expectation  that  manufacturers  of 
alternative  fuel  vehicles  would  include 
information  about  their  vehicle's  fuel  in 
the  owner's  manual  and  possibly  on 
labeling  near  the  fuel  tank  filler  neck, 
the  NPRM  requested  comment  about  the 
need  for  the  agency  to  require  the 
disclosure  of  such  information. 

Chrysler,  Ford,  GM,  and  Volkswagen 
stated  that  requiring  information  in  the 
owner's  manual  about  a  vehicle's 
alternative  fuel  capability  is 
unnecessary.  They  each  stated  that  the 
manufacturer  will  voluntarily  provide 
this  information.  Chrysler,  GM,  and 
Ford  commented  that  a  labeling 
requirement  was  unnecessary.  However, 
Volkswagen  believed  that  the  agency 
should  require  a  label  adjacent  to  the 
fuel  filler  opening  on  the  fuel  tank  cap 
or  on  the  fuel  filler  flap  door.  It  claimed 
that  such  a  requirement  would 
standardize  this  information  and 
provide  appropriate  information  for 
compliance  testing. 

After  reviewing  the  comments  and 
other  available  information,  NHTSA  has 
decided  not  to  require  any  labeling  or 
other  informational  requirements.  The 
agency  agrees  with  Chrysler,  GM,  and 
Ford  (the  primary  manufacturers  of 
these  vehicles)  that  such  requirements 
are  unnecessary  and  would  not  provide 
safety  benefits.  As  these  commenters 
stated,  this  information  is  being 
voluntarily  provided  by  the 
manufacturers. 
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G.  Multistage  Manufacturers 

The  NPRM  requested  comment  on 
whether  manufoctiirers  of  multistage 
vehicles  would  encoimter  compliance 
problems  with  the  proposed 
requirements.  Chrysler  and  GM  believed 
that  manufacturers  of  multistage 
vehicles  would  not  be  affiscted  by  the 
proposed  requirement.  The  agency 
received  no  comments  from  multistage 
manufacturers  or  trade  associations 
representing  multistage  manufacturers. 
In  view  of  this  fact,  NHTSA  concludes 
that  the  effects  on  multistage 
manufacturers  will  be  minimal. 

H.  Editorial  Comments 

Several  commenters,  including  GM 
and  Volkswagen,  stated  that  the 
regulatory  text  would  be  improved  by 
modifying  certain  provisions.  GM 
recommended  that  the  phrase 
"containing  liquid  fuel  in  vehicle's  fuel 
tank"  (see  S6.6)  be  clariGed  because 
small  amounts  of  liquid  fuel  could  cling 
to  the  filler  neck  or  anti-siphoning 
device  surfaces  even  though  the  tank's 
fuel  level  is  below  these  areas. 
Therefore,  GM  recommended  that  the 
regulatory  text  be  modified  to  clarify 
that  the  relevant  consideration  is  the 
level  surface  of  the  fuel  in  the  tank.  CM 
also  recommended  that  section  S6.6  be 
modified  to  indicate  that  the  test  be 
done  with  the  filler  neck  attached  to  the 
tank.  GM  believed  that  this  change 
would  clarify  that  the  siphoning  hose  be 
inserted  into  the  normal  fuel  filler 
opening  (filler  neck)  used  for  vehicle 
refueling.  The  agency  agrees  with  these 
modifications,  and  has  modified  section 
S6.6  accordingly. 

GM  commented  that  a  fluid  such  as 
water  could  be  used  in  the 
demonstration  test  to  show  compliance 
with  the  requirement.  This  led  GM  to 
recommend  that  the  following  sentence 
be  added  to  the  end  of  S6.6:  "Water  or 
other  suitable  fluid  may  be  used  as  a 
fuel  substitute  for  this  test."  After 
reviewing  GM's  comment,  NHTSA  has 
decided  not  to  amend  section  S6.6  to 
include  this  provision.  The  agency  notes 
that  under  the  framework  established  by 
Congress  in  the  Vehicle  Safety  Act,  a 
manufacturer  is  not  necessarily 
compelled  to  follow  the  exact  test 
procedure  (eg.,  the  use  of  liquid  fuel)  in 
its  attempt  to  establish  a  basis  for 
certification. 

Volkswagen  requested  that  the  vtrord 
"alcohol"  be  replaced  by  the  phrase 
"methanol  or  ethanol."  The  agency  has 
decided  not  to  adopt  this  requested 
change  because  the  term  "alcohol"  best 
describes  the  types  of  fuels  addressed  in 
this  rulemaking.  The  agency  notes  that 
although  methanol  and  ethanol  are  the 


main  alcohol  fuels  currently  being  used, 
new  types  of  alcohol  fuels  to  whidi 
these  requirements  should  be  appUed 
could  be  formulated  in  the  futiue. 
Volkswagen  also  recommended  that  the 
reqiiirements  not  apply  to  ethanol. 
However,  as  explained  above,  the  anti- 
siphoning  requirements  should  apply  to 
both  fuels  because  a  vehicle  could  be 
fueled  by  either  ethanol  or  methanol. 

Volkswagen  commented  that  S6.6 
would  be  clearer  if  it  were  changed  to 
state"*  •  •  with  the  fuel  tank  filled  at 
any  level  up  to  90  to  95  percent 
capacity"  instead  of  "*  *  •  with  the 
fuel  tank  filled  to  any  level  fit)m  90  to 
95  percent  of  capacity."  The  agency  has 
decided  not  to  adopt  Volkswagen's 
recommended  change.  The  agency 
believes  that  notwithstanding  this 
recommendation,  Volkswagen's 
suggested  wording  would  not  make  the 
provision  clearer,  especially  given  the 
second  sentence  in  S7  stating  that 
"Where  the  range  is  specified,  the 
vehicle  must  be  capable  of  meeting  the 
requirements  at  all  points  within  the 
range." 

Volkswagen  stated  that  the  amended 
S7  does  not  include  the  proposed  S6.6 
in  the  list  of  requirements  to  which  the 
general  test  conditions  apply.  Therefore, 
it  commented  that  the  test  conditicms 
specify  S6.6,  either  directly  or  by 
reference.  The  agency  has  decided  not 
to  adopt  Volkswagen's  suggestion 
because  specifying  that  the  test 
condition  be  applicable  to  S6.6  would 
reduce  the  flexibility  associated  with 
testing. 

After  reviewing  the  proposed 
language,  NHTSA  has  decided  to  clarify 
the  regulatory  text  by  adopting  a  few 
additional  minor  modifications.  In  the 
description  in  S6.6  of  the  test  hose,  the 
agency  has  decided  to  eliminate  the 
word  "minimum"  used  in  reference  to 
the  outside  diameter  of  the  hose  because 
use  of  this  word  could  be  misinterpreted 
to  mean  that  a  vehicle  could  be  properly 
certified  with  a  larger  hose.  The  agency 
has  also  decided  to  add  the  phrase  "or 
fuel  system"  immediately  following 
"liquid  in  the  vehicle's  fuel  tank"  in 
S6.6  so  that  the  requirement  clearly 
prohibits  the  hose  from  contacting  fuel 
in  the  filler  neck  in  those  vehicles  in 
which  fuel  is  present  in  the  filler  neck 
when  the  tank  is  filled  to  any  level  from 
90  to  95  percent  of  capacity. 

/.  Miscellaneous  Comments 

As  noted  above,  the  ANPRM  and 
NPRM  addressed  several  other  issues 
about  the  use  of  alcohol  fuels.  These 
include  concerns  about  the 
explosiveness  of  alcohol  fuels,  their 
flame  luminosity,  their  energy  potential, 
and  their  corrosiveness.  Commenters  to 


the  NPRM  addressed  issues  such  as  the 
potential  of  alcohol  fuels  to  cause 
blindness,  their  explosiveness  and  their 
flame  luminosity. 

Arco  commented  that  the  agency 
should  have  addressed  the  potential  of 
methanol  to  cause  blindness.  The 
agency  believes  that  the  danger  of 
blindness  bom.  fuel  ingestion  will  be 
reduced  because  the  requirement  will 
prevent  the  ingestion  of  alcohol  fuels  by 
preventing  siphoning. 

IIHS  felt  the  agency  should  regulate 
flame  luminosity  and  the  explosive 
potential  of  alcohol  fuels.  lOiS  stated 
that  it  is  necessary  to  regulate  these 
factors  to  reduce  the  potential  hazards 
associated  with  alcohol  fuel  vehicles. 
NHTSA  notes  that  the  NPRM  explained 
at  length  the  agency's  decision  not  to 
regulate  these  characteristics  of  alcohol 
fuels  and  believes  that  discussion 
adequately  presents  the  agency's 
rationale. 

/.  Effective  Date 

The  NPRM  proposed  that  the 
requirement  become  eHiective  on 
September  1, 1993.  The  agency  believed 
that  it  would  be  relatively  simple  for 
manufacturers  to  make  the  changes 
necessary  to  comply  with  the  proposed 
requirements  because  the  anti-siphoning 
devices  were  not  complicated  and  were 
available. 

Ford  requested  a  September  1, 1995 
effective  date,  stating  that  the  proposed 
effective  date  of  September  1, 1993 
might  not  allow  enough  leadtime  for 
changes  in  designs  that  manufacturers 
have  already  implemented  to  guard 
against  siphoning.  In  a  subsequent 
conversation  with  agency  staff.  Ford 
indicated  that  the  suggested  September 
1, 1995  effective  date  was  based  on  two 
factors:  (1)  Ford's  concern  that  the 
agency  might  require  a  method  of 
service  draining  of  the  fuel  tanks;  and 
(2)  Ford's  belief  that  it  would  need  time 
to  redesign  the  mesh  on  its  already 
implemented  anti-siphoning  device  to 
account  for  a  small  test  hose  diameter. 
As  for  the  first  concern,  the  agency  has 
not  proposed  this  type  of  requirement. 
The  requirement  being  adopted  should 
not  pose  a  problem  with  respect  to 
leadtimn.  As  for  the  second  concern. 
Ford  indicated  that  its  anti-siphoning 
devices  are  designed  with  a  6.3  mm 
mesh  and  that  redesigning  them  to 
account  for  a  smaller  test  hose  diameter 
would  take  approximately  six  months. 
No  other  conimenter  addressed  the  issue 
of  leadtime.  After  reviewing  Ford's 
comment,  the  agency  continues  to 
believe  that  the  September  1, 1993 
effective  date  is  appropriate.  The  agency 
notes  thdt  since  there  is  no  service 
draining  requirement.  Ford  should  have 


5638  Federal  Register  /  Vol.  58.  No.  13  /  Friday.  January  22.  1993  /  Rules  and  Regulations 


adequate  time  to  comply  with  the 
requirement  related  to  the  mesh  on  its 
anti-siphoning  device. 

This  final  rule  does  not  have  any 
retroactive  effect.  Under  section  103(d] 
of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (15  U.S.C.  1392(d)). 
whenever  a  Federal  motor  vehicle  safety 
standard  is  in  efl^ect,  a  state  may  not 
adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
the  Federal  standard.  Section  105  of  the 
Act  (15  U.S.C  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Regulatory  Impacts 

A.  Executive  Order  12291 

NHTSA  has  analyzed  this  rulemaking 
and  determined  that  it  is  not  "major" 
within  the  meaning  of  Executive  Order 
12291.  However,  NHTSA  has 
determined  that  the  rulemaking  is 
"significant"  within  the  meaning  of  the 
Department  of  Transportation  regulatory 
policies  and  procedures  because  of  the 
significant  public  and  Congressional 
interest  in  the  rulemaking.  NHTSA  has 
estimated  the  costs  of  this  amendment 
to  Standard  No.  301  in  a  Final 
Regulatory  Evaluation  which  is 
included  in  the  docket  for  this 
rulemaking.  The  agency  estimates  that 
the  requirements  will  cost 
approximately  $0.65  per  vehicle.  The 
maximum  cost,  assuming  for  the  sake  of 
this  analysis  that  the  entire  fleet  is  made 
up  of  alcohol  fuel  vehicles,  would  be 
about  $9.75  million  (wr  year. 

As  for  the  rulemaking's  benefits, 
NHTSA  estimates  that  without  anti- 
siphoning  requirements,  a  complete 
replacement  of  gasoline  with  methanol 
in  motor  vehicles  would  result  in  an 
increase  of  about  23  to  35  fatalities 
annually  due  to  siphoning  methanol 
fuel  firom  vehicles.  NHTSA  believes  that 
an  anti-siphoning  requirement  would 
prevent  90  percent  of  these  fatalities 
(21-32  per  year).  The  more  likely 
scenario  of  only  partial  replacement  of 
gasoline  vehicles  with  methanol 
vehicles  would  result  in  a 
proportionally  lesser  increase  in 
fatalities. 

B.  Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
efi^ects  of  this  rulemaking  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  this  rule  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  effect  of  this  rulemaking  on  small 
manufacturers  of  vehicles  will  be  minor. 
As  discussed  above,  NHTSA  believes 
that  manufacturers  could  comply  with 
the  requirements  by  installing  a  screen 
device  that  will  cost  approximately 
$0.65  per  vehicle.  Therefore,  the 
amendment  will  not  have  any 
significant  effect  on  the  price  of  those 
vehicles.  Since  the  purchase  price 
would  be  negligibly  affected,  there  will 
not  be  any  significant  effect  on  small 
organizations  or  jurisdictions  that 
purchase  vehicles.  Accordingly,  NHTSA 
has  not  prepared  a  regulatory  flexibility 
analysis. 

C.  Environmental  Impacts 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969, 
NHTSA  has  considered  the 
environmental  impacts  of  this  rule.  The 
agency  has  determined  that  this  rule 
will  not  have  a  significant  impact  on  the 
quality  of  the  human  environment. 

D.  Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  NHTSA  has  determined  that  the 
rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
No  state  laws  will  be  affected. 

List  of  Subiects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

PART  571— [AMENDED] 

In  consideration  of  the  foregoing,  49 
CFR  part  571  is  amended  as  follows: 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401, 1403, 
1407;  delegation  of  authority  at  49  CFR  1.50. 

2.  In  §  571.301,  S2  is  revised  to  read 
as  follows: 

§  571 .301    Standard  No.  301 ;  Fual  ayatwn 
integrity. 

S2.  Purpose.  The  purpose  of  this 
standard  is  to  reduce  deaths  and  injuries 
occurring  from  fires  that  result  from  fuel 
spillage  during  and  after  motor  vehicle 
crashes,  and  resulting  from  ingestion  of 
fuels  during  siphoning. 

3.  In  §  571.301,  a  new  S5.7  is  added 
to  read  as  follows: 

S5.7.  Alcohol  fuel  vehicles.  Each 
vehicle  manufactured  to  operate  on  an 
alcohol  fuel  (e.g..  methanol,  ethanol)  or 
a  fuel  blend  containing  at  least  20 
percent  alcohol  fuel  shall  meet  the 
requirements  of  S6.6. 


4.  In  §  571.301.  a  new  S6.6  is  added 
to  read  as  follows: 

S6.6    Anti-siphoning  test  for  alcohol 
fuel  vehicles.  Each  vehicle  shall  have 
means  that  prevent  a  hose  made  of  vinyl 
plastic  or  rubber,  with  a  length  of  not 
less  than  120  centimeters  (cm)  (47.2 
inches)  and  an  outside  diameter  of  not 
more  than  5.2  millimeters  (mm)  (0.20 
inches),  from  contacting  the  level 
surface  of  the  liquid  fuel  in  the  vehicle's 
fuel  tank  or  fuel  system,  when  the  hose 
is  inserted  into  the  filler  neck  attached 
to  the  fuel  tank  with  the  fuel  tank  filled 
to  any  level  from  90  to  95  percent  of 
capacity. 

5.  In  §  571.301,  S7  introductory  text  is 
revised  to  read  as  follows: 

S7.  Test  conditions.  The  requirements 
of  S5.1  through  S5.6  and  S6.1  through 
S6.5  shall  be  met  under  the  following 
conditions.  Where  a  range  is  specified, 
the  vehicle  must  be  capable  of  meeting 
the  requirements  at  all  points  within  the 
range. 

Issued  on  January  14, 1993. 
Marion  C  Blakey. 
Administrator. 
IFR  Doc.  93-1336  Filed  1-21-93;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AB75 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endangered  Status  for  the  Northern 
Rifflesheil  Mussel  (Epioblasma 
toruiosa  rangiana)  and  the  Clubshell 
Mussel  (Pleurobema  ciava) 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Service  determines  the 
mussels,  the  northern  rifflesheil 
(Epioblasma  toruiosa  rangiana)  and  the 
clubshell  [Pleurobema  clava]  to  be 
endangered  species.  The  northern 
rifflesheil  is  known  historically  from  the 
tributaries  of  the  Ohio  River,  western 
Lake  Erie,  and  the  St.  Clair  and  Detroit 
Rivers.  It  occurs  today  in  relatively  short 
reaches  of  six  streams  in  Kentucky, 
Michigan,  Ohio,  and  Pennsylvania.  The 
clubshell  historically  was  widespread  in 
the  Ohio  River  basin  and  tributaries  of 
western  Lake  Erie  in  nine  states;  today 
it  is  known  firom  relatively  short  reaches 
of  12  streams  in  Indiana,  Kentucky, 
Michigan,  Ohio,  Pennsylvania,  and 
West  Virginia. 
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Both  of  these  species  have 
experienced  greater  than  a  95  percent 
range  reduction.  In  over  half  of  the 
stream  reaches  where  the  mussels  are 
presumed  extant,  biologists  have  located 
only  a  few  dead  shells  in  the  last  five 
years.  Causes  of  the  drastically  reduced 
ranges  of  these  two  species  include: 
channelization,  streambank  clearing, 
agriculture,  and  chemical  and 
wastewater  runoff.  This  rule 
implements  the  protection  provided  by 
the  Endangered  Species  Act  of  1973,  as 
amended,  for  Fpioblasma  torulosa 
rangiana  and  Pleurobema  clava. 

EFFECTIVE  DATE:  February  22, 1993. 
ADDRESSES:  The  complete  files  for  these 
species  are  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service,  Post  Office  Box  1278,  Elkins, 
West  Virginia  26241. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  A.  Tolin  at  the  above  address 
or  by  telephone  (304/636-6586). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  northern  riffleshell  [Fpioblasma 
torulosa  rangiana)  was  described  by  Lea 
in  1839.  This  freshw^ater  mussel  occurs 
in  a  wide  variety  of  streams,  large  and 
small,  preferring  runs  with  a  bottom 
composed  of  firmly  packed  sand  and 
fine  to  coarse  gravel  {Stansbery  et  al. 
1982). 

The  northern  riflleshell  is  a  small  to 
medium  size  mussel,  up  to  three  inches 
(7.6  cm)  long.  The  species  expresses 
sexual  dimorphism.  The  male  is 
irregular  ovate  in  outline,  with  a  wide 
shallow  sulcus  just  anterior  to  the 
posterior  ridge.  The  female  is  obovate  in 
outline,  greatly  expanded  postventrally. 
This  post-ventral  expansion  is  very 
broadly  rounded.  The  shell  exterior  is 
brownish  yellow  to  yellowish  green 
with  fine  green  rays.  The  inside  of  the 
shell  is  normally  white,  rarely  pink 
(Stansbery  et  al.  1982). 

The  clubshell  [Pleurobema  clava)  was 
described  by  Lamarck  in  1819.  The 
species  occurs  in  clean  swept  sand  and 
gravel  in  medium  to  small  rivers  and 
streams  (Stansbery  et  al.  1982).  Thomas 
Watters  (Ecological  Specialists  Inc., 
pers.  comm.,  1991)  has  found  the 
clubshell  to  bury  in  clean  loose  sand  to 
a  depth  of  two  to  four  inches. 

The  clubshell  is  also  small  to  medium 
size,  up  to  three  inches  (7.6  cm)  long. 
The  outline  of  the  shell  is  wedge-shaped 
and  5olid.  The  umbos  are  pointed  and 
fairly  high.  The  exterior  of  the  shell  is 
bright  yellow  to  brown  with  bright  green 
blotchy  rays.  The  inside  of  the  shell  is 
white  (Stansbery,  et  al.  1982). 


Like  other  freshwater  mussels,  the 
northern  riflleshell  and  the  clubshell 
feed  and  respire  by  filtering 
macroscopic  food  particles  and  oxygen 
from  the  water  column.  Their 
complicated  reproductive  cycle 
includes  one  or  more  species  of  fish 
where  a  larval  form  of  the  mussel, 
known  as  a  glochidium,  attaches  to  the 
gills,  fins,  or  skin  of  the  fish  and  is 
nourished  for  a  short  time  period.  This 
relationship  is  generally  species- 
specific.  Many  aspects  of  the  hfe  history 
of  these  mussels  are  not  known. 

The  historic  ranges  of  the  northern 
riffleshell  and  the  clubshell  mussels 
overlapped,  but  the  clubshell  was  more 
widely  distributed.  Both  species  were 
known  from  Illinois,  Indiana,  Kentucky, 
Michigan,  Ohio,  Pennsylvania,  and 
West  Virginia.  The  range  of  the 
clubshell  extended  farther  south  in 
Tennessee  and  Alabama  in  the 
Tennessee  River  Basin  while  the 
northern  riffleshell  extended  north  into 
western  Ontario.  Both  were  widespread 
in  the  Ohio  River  basin  in  rivers  such 
as  the  Ohio,  Allegheny,  Scioto, 
Kanawha,  Little  Kanawha,  Licking, 
Kentucky,  Wabash,  White,  Vermillion, 
Mississinewa,  Tippecanoe,  Tennessee, 
Green,  and  Salt  Rivers.  They  were  also 
located  in  the  Maumee  River  basin  and 
tributaries  of  western  Lake  Erie  such  as 
the  Huron  River  and  the  River  Raison. 
The  northern  riffieshell  also  occurred  in 
southern  Michigan  and  western  Ontario 
in  streams  such  as  the  St.  Clair,  Black, 
Ausable,  and  Sydenham  Rivers 
(Stansbery  et  al.  1982). 

Presently,  the  two  species  co-occur  in 
portions  of  four  streams  in  two  states. 
They  are  found  in  the  Green  River, 
Edmonson  and  Hart  Counties, 
Kentucky.  In  Pennsylvania,  they  occur 
in  French  Creek,  Crawford,  Venango, 
and  Mercer  Counties;  LeBoeuf  Creek, 
Erie  County,  and  the  Allegheny  River, 
Warren  and  Forest  Counties. 

The  northern  riffleshell  is  also  found 
in  the  upper  2.0  miles  of  the  Detroit 
River  from  Lake  St.  Clair  to  Belle  Isle, 
Wayne  County,  Michigan  and  in  Big 
Darby  Creek,  Pickaway  County,  Ohio.  Of 
the  six  total  locations  for  this  species, 
only  two,  those  in  the  Detroit  River 
(Michigan)  and  French  Creek 
(Pennsylvania)  show  evidence  of  recent 
reproduction. 

The  clubshell  retains  a  wider 
distribution  than  the  northern 
riffleshell.  However,  this  species  was 
also  historically  wider  spread  and 
locally  very  abundant.  The  clubshell 
presently  occurs  in  12  streams:  the 
Tippecanoe  River,  Kosciusko,  Fulton, 
Pulaskia,  and  Tippecanoe  Counties, 
Indiana;  Fish  Creek  of  the  St.  Josephs 
River,  Williams  County.  Ohio,  and 


DeKalb  County,  Indiana;  West  Branch  o' 
the  St.  Josephs  River,  Williams  County, 
Ohio,  and  Hillsdale  County,  Michigan; 
Walhonding  River,  Coshocton  County, 
Ohio;  East  Fork  of  the  West  Branch  of 
the  St.  Josephs  River,  Hillsdale  County, 
Michigan;  Little  Darby  Creek,  Madison 
County,  Ohio;  Conneautee  Creek  of 
French  Creek,  Crawford  County, 
Pennsylvania;  and  Elk  River,  Braxton 
and  Clay  Counties,  West  Virginia. 

The  clubshell  was  first  recognized  by 
the  Service  in  the  May  22, 1984  Federal 
Register  (49  FR  21664).  That  notice, 
which  covered  invertebrate  wildlife 
under  consideration  for  endangered  or 
threatened  status,  included  the 
clubshell  as  a  Category  2  species. 
Category  2  includes  those  taxa  for  which 
proposing  to  list  as  endangered  or 
threatened  is  possibly  appropriate,  but 
for  which  substantial  data  on  biological 
vulnerability  and  threats  are  not 
currently  available  to  support  proposed 
rules.  In  the  Federal  Register  Animal 
Notice  of  Review  published  on  January 
6, 1989  (54  FR  554),  the  clubshell  was 
retained  as  a  Category  2  species  and  the 
northern  riffleshell  was  added  in  the 
same  category. 

During  1989  and  early  1990,  the 
Service  sent  more  than  80  requests  for 
information  about  these  two  species  to 
State  and  Federal  resource  agencies, 
private  organizations,  and 
knowledgeable  individuals.  On  the  basis 
of  responses  received,  the  Service 
moved  both  species  to  Category  1  in  the 
Animal  Notice  of  Review  published  in 
the  November  21, 1991  Federal  Register 
(56  FR  58804).  Category  1  includes 
species  for  which  the  Service  now 
possesses  sufficient  information  to 
support  a  listing  as  threatened  or 
endangered.  In  the  June  18, 1992 
Federal  Register,  the  Service  published 
a  proposed  rule  to  list  Epiobiaswa 
torulosa  rangiana  and  Pleurobema  clava 
as  endangered  species. 

Summary  of  Comments  and 
Recommendations 

In  the  June  18, 1992,  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  information  that  might 
contribute  to  the  development  of  a  final 
rule.  Appropriate  State  resource 
agencies,  county  governments.  Federal 
agencies,  scientific  organizations,  and 
other  interested  parties  were  contacted 
and  requested  to  comment.  Twenty- 
seven  notices  inviting  public  comment 
were  published  in  newspapers  of 
general  circulation  in  each  area  where 
Fpioblasma  torulosa  rangiana  and 
Pleurobema  clava  are  known  to  occur. 
Nine  written  comments  were  received; 
all  supported  the  proposed  listing  and 
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none  recommended  changes  in  the  data 
presented  in  the  proposed  rule. 

Siunmary  of  Factors  Afiecting  the 
Species 

Section  4(a)(1)  of  the  Endangered 
Species  Act  (16  U.S.C  1531  et  seq)  and 
regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists,  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  tlie  northern  riHleshell 
and  the  clubshell  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction.  Modification,  or 
Curtailment  of  its  Habitat  Range 

The  northern  riflleshell  and  the 
clubshell  mussels  were  once 
widespread  through  the  Ohio  River 
watershed  with  the  highest 
concentrations  occurring  in  the  northern 
portion  of  the  basin  and  western  Lake 
Erie  drainages.  Communication  with 
knowledgeable  experts  (Ronald 
Cicerello,  Kentucky  Nature  Preserves 
Commission,  1991;  Steven  Ahlstedt, 
Tennessee  Valley  Authority,  1991; 
Thomas  Watters,  Ecological  Specialists. 
Inc..  1991;  Charles  Bier,  Western 
Pennsylvania  Chapter  of  The  Nature 
Conservancy,  1990;  Arthur  Bogan. 
Philadelphia  Academy  of  Natural 
Science,  1990;  David  Stansbery.  Ohio 
State  University,  1991;  Arthur  Clarke, 
Ecosearch,  hic,  1991;  Kevin  Ciunmings, 
Illinois  Natural  History  Survey,  1990; 
Thomas  Frietag,  U.S.  Army  Corps  of 
Engineers,  1991;  Randy  Hoeh, 
University  of  Michigan,  1990;  Leni 
Wilsman,  Michigan  Natural  Features 
Inventory,  1990;  Richard  Trdan, 
Saginaw  Valley  State  College.  1991;  Bill 
Kovalak.  Detroit  Edison,  1991;  Mike 
Hoggarth,  Ohio  Department  of 
Transportation,  1991;  and  Bob 
Anderson,  Indiana  Department  of 
Natural  Resources)  and  a  review  of  the 
current  literature  (Gcerello  and  Hannan 
1990,  Watters  1986  and  1988. 
Cummings  et  al.  1987)  reveal  that  both 
the  northern  riiTleshell  and  the  clubshell 
have  undergone  a  greater  than  95 
percent  range  reduction. 

Since  mussels  are  sedentary,  they  are 
extremely  susceptible  to  environmental 
degradation.  The  range  reductions  of 
both  these  mussels  are  attributed  to 
physical  loss  of  habitat  and  degraded 
water  quality  relatgtf'prinTaTily-to^ates^ 
impoundments,  cnannelization, 
streambank  clearijig.  and  agriculture. 
Impacts  associatedwiUi  run-off  from 
human  waste,  chemical  outfalls,  and 


coal  mining  have  also  affected  many 
tributaries.  Increased  turbidity  and 
suspended  sediments  can  result  in 
increased  water  temperature,  decreased 
oxygen  levels,  and  siltation.  Smothering 
from  siltation,  in  turn,  decreases  or 
eliminates  the  mussels'  ability  to 
breathe,  feed,  and  reproduce.  Impacts  to 
the  fish  species  composition  can  also 
affect  reproduction  since  a  fish  host  is 
an  integral  component  of  the  mussel's 
reproduction  cycle.  These  factors 
continue  to  threaten  the  remaining 
habitats  and  populations  of  these 
species. 

The  northern  riffleshell  has  been 
extirpated  from  Illinois,  Indiana,  West 
Virginia,  and  Ontario.  Most  recent 
population  losses  include  the  Black 
River,  Sanilac  County,  Michigan,  as  a 
result  of  channelization  and  draining  for 
agriculture,  which  occurred  in  1989 
(Kovalak.  pers.  comm..  1991).  In  1991. 
the  Service  became  aware  that  the 
Sydenham  River  northern  riffleshell 
population  had  been  extirpated  because 
of  siltation,  most  likely  a  result  of 
intense  farming  (Clarke,  pers.  comm.. 
1991).  Loss,  prpbably  due  to  siltation,  of 
a  riffleshell  population  in  Fish  Creek  of 
the  St.  Josephs  River  was  also 
documented  in  1991  (Kovalak.  pers. 
comm..  1991).  Surveys  conducted 
during  1991  failed  to  find  the  riffleshell 
in  its  former  locations  in  the  Elk  River, 
West  Virginia  (J.  Clayton,  West  Virginia 
Division  of  Natural  Resources,  pers. 
comm..  1991).  and  the  Tippecanoe 
River,  Indiana  (Watters.  pers.  comm.. 
1991). 

The  clubshell  has  been  extirpated 
from  Alabama,  Illinois,  and  Tennessee, 
and  is  no  longer  found  in  many  streams 
elsewhere  in  its  former  range.  Domestic 
and  industrial  waste  and  navigation 
developments  have  eliminated  or 
reduced  populations  of  the  clubshell  on 
the  upper  Ohio  and  Wabash  River 
watersheds  (Watters,  pers.  comm., 
1991).  The  newly  rediscovered  Elk  River 
population  of  the  clubshell  in  West 
Virginia  could  be  affected  by  plans  for 
deep  coal  mining  in  the  watershed, 
which  might  create  sedimentation, 
heavy  metal  leaching,  and  acidification 
of  the  water. 

B.  Over-utilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Neither  of  these  species  are 
commercially  valuable.  However,  small 
size  and  number  of  remaining 
^Simulations  increase  their  vulnerability 
to  oVer-zealous  scientific  collecting  or 
edudational  programs.  Federal 
protection  would  help  control  the  take 
of  individuals  by  requiring  Federal 
endangered  species  collecting  permits. 


C.  Disease  or  Predation 

Predation  on  mussels  is  a  natural 
occurrence.  Predators,  such  as 
fi^sh water  drum,  river  otter,  and 
muskrats,  are  knovm  to  feed  on  mussels. 
In  a  time  when  these  mussels  were 
widespread  and  abundant,  the  impact  of 
this  predation  was  insignificant. 
However,  at  the  present  time,  their 
greatly  reduced  distribution  and 
populations  have  made  them 
susceptible  to  predators,  especially 
muskrats  (Neves,  pers.  comm  ,  1991). 
Watters  (pers.  comm.,  1991)  stated  that 
during  a  1988  survey  of  the  French 
Creek.  Pennsylvania  population,  he 
observed  at  least  200  northern 
riffleshells  that  had  been  harvested  by 
muskrats.  Watters  also  noted  that  the 
clubshell  is  less  susceptible  to 
mammalian  predators  because  of  its 
burying  behavior. 

Although  extensive,  unexplained,  die- 
offs  have  occurred  in  the  past  in  the 
Mississippi  River  drainage,  these  were 
for  the  most  part  restricted  to  large 
rivers.  The  rivers  and  streams  preferred 
by  the  clubshell  are  medium  to  small 
rivers  and  streams,  and  disease  has  not 
been  documented  as  a  factor  affecting  its 
population  dynamics.  A  portion  of  the 
northern  riffleshell's  historic  range 
included  large  rivers,  and  die-offs  may 
have  played  a  role  in  the  species' 
decline. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

All  States  throughout  the  range  of  the 
northern  riffleshell  and  the  clubshell 
prohibit  taking  fish  and  wildlife. 
including  freshwater  mussels,  for 
scientific  purposes  without  a  State 
collecting  permit.  Ohio,  Michigan,  and 
Indiana  have  endangered  species 
legislation,  which  protects  the  clubshell 
and  northern  riffleshell  from  other  types 
of  unauthorized  take.  The  Michigan 
Endangered  Species  Act  of  1974  also 
regulates  take  that  may  occur  as  a  result 
of  development  and  construction 
projects;  however,  this  State  law  did  not 
avert  the  recent  loss  of  the  northern 
riffleshell  population  in  the  Black  Mver. 
Ohio  and  Indiana  endangered  species 
laws  do  not  provide  protection  to 
species  from  habitat  loss  or  degradation, 
althou^  the  Indiana  Flood  Control  law 
allows  that  State  to  "remove  or 
eliminate  any  structure,  obstruction, 
deposit,  or  excavation  in  any  floodway 
which.  •   *   *  is  unreasonably 
detrimental  to  fish,  wildlife,  or  botanical 
resources  (Indiana  13-2-22-13)." 
Except  for  requiring  a  permit  for 
scientific  collecting,  Pennsylvania.  Wfcst 
Virginia,  and  Kentucky  provide  no 
protection  to  these  species  or  their 
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habitats.  Federal  listing  will  provide 
additional  protection  under  the 
Endangered  Species  Act  by  requiring 
Federal  permits  to  take  the  clubshell 
and  the  northern  riffleshell  for  any 
purpose  throughout  their  range  and  by 
requiring  Federal  agencies  to  consult 
with  the  Service  when  projects  they 
fund,  authorize,  or  carry  out  may  affect 
these  species. 

E.  Other  Natural  or  Man-Made  Factors 
Affecting  its  Continued  Existence. 

The  exotic,  proliHc  zebra  mussel 
[Dreissena  polymorpha),  accidentally 
introduced  to  North  America  in  the 
mid-1980's.  poses  a  severe  threat  to  all 
native  mussel  fauna  through  the 
competition  for  space,  food,  and 
survival  of  glochidia.  Presently,  the 
zebra  mussel,  which  was  conveyed  to 
the  area  through  ship  ballast  water  from 
interior  European  ports,  is  abundant  in 
the  lower  Great  Lakes.  During  the  fall  of 
1992,  biologists  determined  that  zebra 
mussel  infestation  posed  such  a  severe 
threat  to  the  northern  riffleshell  in  the 
Detroit  River  that  they  initiated  efforts 
to  salvage  as  many  of  the  native  species 
as  possible  and  move  them  to  captivity. 
The  zebra  mussel  also  poses  an 
immediate  threat  to  the  populations  of 
the  northern  riffleshell  in  the  St.  Clair 
River  and  to  populations  of  both  these 
rare  species  in  the  Maumee  and  Black 
River  drainages.  As  it  continues  its 
rapid  range  expansion,  the  zebra  mussel 
may  threaten  the  continued  existence  of 
all  native  freshwater  mussels  in  the 
Mississippi  and  Great  Lakes  drainages. 

The  bign  potential  of  a  toxic  chemical 
spill  from  a  ship  or  factory  in  the  Detroit 
and  St.  Clair  Rivers  threaten  the 
northern  riffleshell  populations  in  the 
these  rivers.  A  number  of  toxic  spills 
have  occurred  in  the  "Chemical  Valley" 
near  Samia,  Ontario. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  adopting  this  Rnal  rule.  Based 
on  this  evaluation,  the  preferred  action 
is  to  list  the  northern  riffleshell  mussel 
and  the  clubshell  mussel  as  endangered. 
Historically,  these  species  were  widely 
distributed  throughout  the  Ohio  River 
and  western  Lake  Erie  drainages.  The 
radically  reduced  distribution  of  these 
species  and  their  continued 
vulnerability  to  loss  of  habitat  and  water 
quality  deterioration  constitute  severe 
threats  to  their  continued  existence,  and 
therefore,  endangered  status  appears  to 
be  the  .most  appropriate  classification. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act  as  amended, 
requires  that,  to  the  maximum  extent 


prudent  and  determinable,  the  Secretary 
propose  critical  habitat  at  the  time  a 
species  is  prof>osed  for  listing  as 
endangered  or  threatened.  Section  3  of 
the  Act  defines  critical  habitat  as,  "(i) 
The  specific  areas  within  the 
geographical  area  occupied  by  a  species, 
at  the  lime  it  is  listed  in  accordance 
with  the  Act,  on  which  are  found  those 
physical  or  biological  features  (I) 
essential  to  the  conservation  of  the 
species  and  (II)  that  may  require  special 
management  considerations  m 
protection,  and  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species."  Designation  of  critical  habitat 
is  prudent  unless:  (1)  The  species  is 
threatened  by  taking  or  other  human 
activity,  and  identification  of  critical 
habitat  can  be  expected  to  increase  the 
degree  of  threat  to  the  species,  or  (2) 
such  designation  of  critical  habitat 
would  not  be  beneficial  to  the  species 
(50  CFR  424.12(a)(1)).  Designation  of 
critical  habitat  is  determinable  unless: 
(1)  Information  sufficient  to  perform  the 
required  analyses  of  the  impacts  of  the 
designation  is  lacking,  or  (2)  the 
biological  needs  of  the  species  are  not 
sufficiently  well  known  to  permit 
identification  of  an  area  as  critical 
habitat  (50  CFR  424.12(a)(2)). 

The  Service  finds  that  designation  of 
critical  habitat  for  these  two  mussels  is 
not  prudent.  Because  of  their  sedentary 
nature  and  susceptibility  to  a  wide 
variety  of  changes  in  water  quality, 
mussels  are  highly  vulnerable  to 
vandalism.  Due  to  the  low  number  of 
reproducing  populations  of  these 
species,  even  a  single  such  incident 
could  be  catastrophic.  The  publication 
of  critical  habitat  maps  could  increase 
this  risk. 

The  Service  also  finds  that 
designation  of  critical  habitat  for  the 
northern  riffleshell  and  the  clubshell 
mussels  is  not  presently  determinable. 
Most  existing  populations  of  these 
mussles  are  located  in  widely  scattered 
streams  of  declining  suitability.  The 
number  and  location  of  stream  habitats 
required  to  provide  for  the  long-term 
survival  of  existing  populations  have 
not  been  identified.  In  addition, 
information  needed  to  analyze  the 
impacts  of  critical  habitat  designation  is 
unavailable  at  this  time. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 


against  certain  practices.  Rscognitian 
through  listing  encourages  and  results 
in  conservation  actions  by  Federal, 
State,  and  private  agencies,  groups,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(aj  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  insure  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agenry  must  enter 
into  formal  consultation  with  the 
Service. 

The  Service  has  notified  Federal 
agencies  having  programs  that  may 
affect  the  northern  riffleshell  and  the 
clubshell  mussels.  Federal  activities  that 
could  occur  and  impact  the  species, 
either  directly  through  f'jnding  and 
development,  or  through  issuance  of 
permits  or  licenses,  include  dredge  and 
fill,  flood  protection,  water 
impoundments  and  channelization, 
hydroelectric  projects,  powerline  and 
highway  construction,  railroads, 
industrial  and  domestic  wastewater    - 
discharge  projects,  commercial  and 
recreational  development,  and  mining. 
For  example,  the  recently  rediscovered 
populations  of  the  clubshell  in  the  Elk 
River  in  West  Virginia  is  threatened  by 
the  acceleration  of  coal  mining  in  the 
watershed;  potential  Federal 
involvement  in  such  coal  mining 
operations  includes  permitting  by  the 
Office  of  Surface  Mining  and  the  U.S. 
Army  Corps  of  Engineers.  In  addition, 
reconstruction  and  operation  of  a 
railroad  along  the  Ellk  River  to  carry  coal 
will  require  approvals  from  the 
Interstate  Commerce  Commission. 

The  Act  and  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  subject  to  the 
jurisdiction  of  the  United  States  to  take 
any  listed  species,  import  or  export  it, 
ship  it  in  interstate  commerce  in  the 
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course  of  commercial  activity,  or  sell  it 
or  offer  it  for  sale  in  interstate  or  foreign 
commerce.  It  is  also  illegal  to  possess, 
sell,  deliver,  carry,  transport,  or  ship 
any  such  wildlife  that  has  been  taken 
illegally.  Certain  exceptions  would 
apply  to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  species 
under  certain  circumstances. 
Regulations  governing  permits  are  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  propagation  or  survival  of 
the  species  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities. 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  deRned  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  wildlife, 
Exports,  Imports,  Reporting  and  record 
keeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

PART  17— {AMENDED] 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations  is  amended,  as  set  forth 
below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

S  17.11    [Anwnded] 

2.  Amend  17.11(h)  by  adding  the 
following,  in  alphabetical  order  under 
CLAMS,  to  the  List  of  Endangered  and 
Threatened  Wildlife. 

S 1 7. 1 1    Endangered  and  threatened 
wildlife. 


(h) 


Species 


Convnon  name 


Scientific  name 


Hiskxic  range 


Vertet)rate  pop- 
ulation wfiera 
enoangered  or 
threatened 


Status 


Wtwn  listed     Criti<^^habi-        Spe^l 


Clavns 

Riffleshea.  NorttMm . 

Ctubshel 


Epioblasma  lomlosa  rangiana 


Pleufobema  caw 


U.S.A.  (IL.  IN, 
KY.  Ml.  OH, 
PA.  WV,  Can- 
ada (OnL)). 

U.S.A.  (AL,  IL, 
IN.  KY.  Ml. 
OH,  PA,  TN. 
WV). 


NA 


NA 


488 


488 


NA 


NA 


NA 


NA 


Dated:  December  31, 1992. 
Richard  N.  Smith, 

Acting  Director.  Fish  and  Wildlife  Service. 
IFR  Doc.  93-1372  Filed  1-21-93;  8:45  am] 

BMJJNG  COOf  O10-56-4I 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  227 

[Oodwt  Na  920937-2237] 

TYireatened  Hsh  and  Wildlife;  Steiler 
Sea  Lions;  Exemption  to  Buffer  Zones 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 


ACTION:  Notice  of  exemption;  extension 
of  period  of  effectiveness. 

SUMMARY:  On  October  15, 1992,  NMFS 
published  a  notice  authorizing,  until 
February  1, 1993,  the  transit  of  vessels 
through  the  Steiler  sea  lion  rookery 
buffer  zones  at  Cape  Morgan,  Akutan 
Island,  and  at  Clubbing  Rocks,  in 
Alaska.  On  November  9, 1992.  NMFS 
published  a  proposed  rule  to  make  this 
exemption  to  the  restrictions,  if 
promulgated,  permanent.  As  it  is 
unlikely  that  the  final  rule  can  be 
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published  prior  to  the  expiration  of  the 
period  of  effectiveness,  NMFS  hereby 
extends  by  60  days  the  period  of 
effectiveness  of  the  October  15, 1992 
notice. 

EFFECTIVE  DATE:  The  effective  date  of  the 
notice  of  exemption  published  at  57  FR 
47278  is  extended  firom  February  1. 
1993.  through  April  2, 1993,  unless 
superseded  through  notice  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Susan  Mello,  NMFS  Alaska  Region. 
Protected  Resources  Management 
Division.  (907)  586-7235. 

SUPPLEMENTARY  INFORMATXW: 
Regulations  promulgated  at  50  CFR 
227.12(b)(5)  allowr  the  Director,  Alaska 
Region.  NMFS,  to  grant  exemptions  for 
activities  that  will  not  have  a  signifioant 
adverse  effect  on  Steller  sea  lions 
[Eumetopias  jubatus),  have  been 
conducted  historically  or  traditionally 
in  the  buffer  zones,  and  for  which  there 
are  no  readily  available  or  acceptable 
alternatives  to,  or  site  for,  the  activity. 
On  October  15,  1992  (57  FR  47276), 
NMFS  published  a  notice  authorizing, 
until  February  1, 1993,  the  transit  of 
vessels  through  the  Steller  sea  lion 
rookery  buffer  zones  at  Cape  Morgan, 
Akutan  Island,  and  at  Clubbing  Rocks, 
in  Alaska.  On  November  9, 1992  (57  FR 
53312),  NMFS  published  a  proposed 
rule  to  make  this  exemption  to  the 
restrictions,  if  promulgated,  permanent. 
The  comment  period  on  the  proposed 
rule  expired  on  December  24, 1992. 
Readers  are  encouraged  to  refer  to  those 
earlier  documents  for  additional 
information  on  the  proposal. 

As  it  is  unlikely  that  NMFS  can 
complete  its  review  of  the  comments 
and  publish  a  final  rule  prior  to  the 
expiration  of  the  period  of  effectiveness, 
NMFS  hereby  extends  by  60  days  the 
period  of  effectiveness  of  the  October 
15, 1992  notice. 

List  of  Subjects  in  50  CFR  Part  227 

Endangered  and  threatened  species. 
Exports,  Imports,  Marine  mammals. 
Transportation. 

Dated:  January  12, 1993. 

Nancy  Foster, 

ActingDeputy  Assistant  Administrator  for 
Fisheries. 

[FR  Doc.  93-1452  Filed  1-21-93;  8;45  am] 

BHJJNa  COOC  3610-22-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  WHdWa  SmvIo* 

50  CFR  Part  17 

RIN  101S-AB74 

Endangered  and  Thraataned  Wlldilfa 
and  Plants;  Emarganqr  Rule  To 
Establish  Additional  Manataa 
Protection  Areas  in  Kings  Bay,  Crystal 
Rivar,  Florida 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Emergency  Rule. 

SUMMARY:  This  emergency  rule,  in 
conjunction  with  other  required  actions, 
establishes,  for  the  second  year,  three 
additional  manatee  {Trichechus 
manatus)  sanctuaries  and  expands  an 
existing  sanctuary  in  Kings  Bay,  Crystal 
River,  Florida.  This  action  prohibits  all 
waterbome  activities  and  prevents  the 
"taldng"  of  manatees  by  harassment 
resulting  from  such  activities  in  the 
protected  areas  during  the  winter 
months.  The  number  of  sanctuaries  in 
Kings  Bay  is  expanded  from  three  (10.7 
acres)  to  six  (39.0  acres)  to 
accommodate  an  increasing  number  of 
manatees  using  the  area  each  winter, 
and  to  offset  the  harassment  from 
increasing  public  use.  The  emergency 
action  provides  protection  for  the 
manatees  for  120  days.  A  proposed  rule 
to  provide  permanent  sanctuaries  will 
be  published  and  will  provide  an 
opportunity  for  public  comment.  This 
action  is  taken  under  the  authority  of 
the  Endangered  Species  Act  of  1973.  as 
emended,  and  the  Marine  Mammal 
Protection  Act  of  1972. 

In  accordance  with  50  CFR  17.106, 
the  effective  date  for  this  action  was 
established  through  a  legal  notice 
published  in  the  '"Citrus  County 
Chronical"  on  November  14, 1992. 

EFFECTIVE  DATE:  November  15. 1992 
through  March  15. 1993. 

ADDRESSES:  The  complete  Hie  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Jacksonville  Field  Office, 
U.S.  Fish  and  Wildlife  Service,  3100     / 
University  Blvd.  South,  suite  120, 
Jacksonville,  Florida  32216. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  O.  Turner  at  above  address  (902/ 
232-2580)  or  Vance  Eaddy,  Senior 
Resident  Agent,  U.S.  Fish  and  WildlifiB 
Service,  9721  Executive  Center  Dr..  suite 
206,  St.  Petersburg.  Florida  33702,  813/ 
893-3651. 

SUPPLEMENTARY  INFORMATION:  Crystal 

River  is  a  short  tidal  river  on  the  west 
coast  of  Florida.  Forming  the 


headwaters  of  Crystal  River  is  Kings 
Bay,  a  lake-like  body  of  water  fed  by 
many  fre8h%vater  springs.  These  springs, 
because  of  their  year-round  temperature 
of  over  74°  F,  provide  an  essential 
warm-water  wintering  area  for  West 
Indian  manatees  (Trjc/iec/ius  manatus), 
a  federally  listed  endangered  species. 

[hiring  cold  weather,  many  of  the 
manatees  wintering  in  Kings  Bay 
congregate  in  an  area  known  as  the  main 
spring  or  Kings  Spring,  located  just 
south  of  Banana  Island.  This  location  is 
also  a  favorite  site  for  skin  and  scuba 
divers,  who  come  to  Kings  Bay  for  the 
clear,  calm  conditions  favorable  for 
learning  diving  techniques,  coupled 
with  the  opportunity  to  "swim  with  the 
manatees".  Diver  use  of  this  area  is 
especially  heavy  during  the  cold  winter 
months  when  diving  is  impractical 
through  most  of  the  northern  states,  and 
when  the  opportunity  for  manatee 
encounters  is  greatest. 

The  concurrent  use  of  the  main  spring 
area  by  divers  and  manatees  during  cold 
weather  creates  a  problem  for  manatees. 
Manatees  are  shy,  harmless  creatures 
that  are  easily  driven  away  from  warm 
springs  by  human  activity  (Buddngham 
1990). 

A  limited  number  of  manatees  (about 
15)  used  the  springs  in  the  1970's  prior 
to  the  establishment  of  the  Banana 
Island  Sanctuary.  They  seemed  to 
tolerate  and  even  enjoy  some  human 
contact.  These  "tame"  manatees  readily 
approached  divers  and  allowed 
themselves  to  be  petted  and  lightly 
scratched  (Hartman  1979.  Powell  and 
Ralhbun  1984).  By  1980,  when  the  first 
permanent  manatee  sanctuaries  were 
established,  the  number  of  manatees 
wintering  in  the  bay  had  increased  to 
just  over  100.  This  increase  was  greater 
than  could  be  accounted  for  by 
reproduction,  so  it  was  apparent  that 
some  manatees  were  immigrating  from 
other  areas  (Powell  and  Rathbun  1984). 
The  number  of  manatees  that  chose  to 
interact  with  the  public  increased  only 
slightly. 

Manatee  use  of  Kings  Bay  now 
exceeds  240  animals  (FWS  unpublished 
data).  A  majority  of  manatees  currently 
using  the  spring  do  not  tolerate  close 
human  contact,  and  leave  the  warmer 
spring  waters  when  humans  approach 
too  closely.  They  disproportionately 
spend  their  time  in  the  existing 
sanctuaries  regardless  of  weather 
conditions,  in  direct  relationship  to  the 
number  of  boats  present  (Buckingham 
1990). 

Efforts  have  been  made  to  make 
divers,  snorkelers,  and  boaters  aware  of 
the  manatee  harassment  problem. 
Visitors  have  been  instructed  through 
posters,  brochures,  and  dive  shop 
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personnel  that  they  should  not 
aggressively  pursue  manatees  or  drive 
them  from  the  springs.  As  a  group,  most 
people  have  been  very  cooperative  in 
this  regard.  Though  most 
conscientiously  try  to  avoid  harassing 
manatees,  they  seek  the  animals  out  and 
approach  them  to  observe  them  and  a 
few  consistently  pet  them.  Although  a 
few  manatees  tolerate  and  occasionally 
invite  attention,  most  manatees  appear 
to  find  the  situation  intolerable,  and 
they  alter  their  behavior  accordingly.  At 
times,  the  sheer  number  of  humans 
concentrated  in  a  relatively  confined 
area  forces  all  the  manatees  to  seek  less 
disturbing  conditions. 

The  largest  numbers  of  manatees  are 
found  at  the  main  spring  at  night  or 
during  the  early  morning.  After  sunrise, 
when  the  divers  begin  arriving  at  the 
spring,  those  manatees  least  able  to 
tolerate  human  crowding  begin  leaving 
the  spring.  As  greater  numbers  of  divers 
arrive,  more  manatees  leave  (FWS 
unpublished  data).  On  days  when  the 
temperatures  of  the  surrounding  waters 
are  not  excessively  cold,  this  may  not  be 
critical,  although  it  still  alters  the 
manatee's  natural  behavior.  On  days 
when  surrounding  water  temperatures 
are  below  68  °F,  manatees  may  begin  to 
show  some  signs  of  cold  water  stress 
such  as  reduced  metabolic  rate  and 
cessation  of  feeding.  If  cold  stress 
continues  long  enough,  manatees  will 
die. 

Research  shows  that  the  presence  of 
waterbome  users  causes  manatees  to 
leave  the  spring  heads  in  favor  of  the 
protected  sanctuaries  regardless  of 
weather  conditions.  On  days  when  there 
is  low  diver  turnout,  a  greater 
proportion  of  manatees  remain  in  the 
springs  (Buckingham  1990). 
Observations  of  other  wintering  areas, 
such  as  Blue  Spring  State  Park,  show 
that,  left  to  their  own  devices,  most 
manatees  will  remain  in  warm  water 
throughout  the  day  during  cold  weather 
periods.  Activities  that  cause  manatees 
to  leave  can,  therefore,  be  considered 
"harassment"  which  interferes  with 
normal  "sheltering"  habits  of  the 
animal.  Harassment  is  a  violation  of 
both  the  Endangered  Species  Act,  as 
amended,  and  the  Marine  Mammal 
Protection  Act. 

Currently,  manatees  are  able  to  escape 
divers,  swimmers,  and  boaters  by 
moving  into  three  sanctuaries 
established  in  1980 — Banana  Island, 
Sunset  Shores,  and  Magnolia  Springs. 
The  Banana  Island  sanctuary  is  located 
near  the  main  spring.  Kings  Spring,  and 
is  relatively  warm  in  relation  to 
surrounding  waters.  Sunset  Shores 
sanctuary  is  still  within  the  southern 
part  of  the  bay  and  provides  a  feeding 


and  resting  area  in  fairly  warm  water. 
The  Magnolia  Springs  sanctuary  is 
located  in  a  canal  development  adjacent 
to  Kings  Bay  and  contains  a  smaller 
spring.  The  number  of  manatees  using 
Kings  Bay  has  increased  from  100  in 
1980  to  246  in  1990.  Although  it  might 
appear  frtim  the  increasing  numbers  of 
manatees  that  additional  protection  is 
not  needed,  this  is  not  the  case. 
Manatees  are  losing  habitat  elsewhere, 
and  Kings  Bay  is  becoming  more  and 
more  essential  as  one  of  the  last  natural 
warm  water  areas  with  abundant  food 
resources.  Additional  sanctuaries  are 
essential  to  insure  adequate  undisturbed 
natural  areas  in  Kings  Bay  where 
manatees  may  meet  most  of  their  needs, 
including  warm  water,  food,  and  areas 
for  resting  and  socializing. 

The  economic  importance  of  Kings 
Bay,  and  especially  the  main  spring,  to 
Crystal  River  and  Citrus  County  centers 
around  the  sports  or  SCUBA  diving, 
snorkeling,  and  boating.  The  area  is 
internationally  known  as  a  desirable 
location  for  winter  diving.  The  presence 
of  manatees  creates  a  special  attraction 
which  dive  shop  owners  exploit  by 
advertising  their  facilities  as  a  place 
where  one  can,  "swim  with  the 
manatees".  The  tourism  industry 
created  by  divers  coming  to  Crystal 
River  is  significant  and  total  sales  at  five 
dive  shops  and  three  motels  more  than 
doubled  between  1980  and  1986,  with 
the  "manatee  season"  accounting  for  28 
to  53  percent  of  their  sales  for  the  entire 
year  (Milon  in  prep.).  Due  in  part  to 
national  publicity  manatees  have 
recently  received,  the  number  of  divers 
visiting  Kings  Bay  increased  to  about 
60.000-80.000  in  the  winter  of  1990-91, 
double  the  number  in  1980  (FWS 
unpublished  data).  This  rapid  increase 
in  popularity  is  likely  to  continue, 
significantly  affecting  manatees. 

The  Service  intends  to  provide 
manatees  needed  winter  protection 
without  adversely  affecting  diving  and 
other  waterbome  activities  so  important 
to  Crystal  River.  Aerial  survey  data 
available  on  manatee  distribution 
within  Kings  Bay  suggest  that 
strategically  placed  manatee  sanctuaries 
could  provide  manatees  warm  water 
refugia  and  feeding  and  resting  areas 
free  from  harassment  without  causing  a 
major  disruption  of  current  recreational 
patterns  (Kochman  et  al.  1985, 
Buckingham  1990). 

Therefore,  the  Service  is  creating 
additional  sanctuaries  in  Kings  Bay  to 
provide  manatees  relatively  undisturbed 
habitat  during  the  cold  weather  months. 
These  sanctuaries  exclude  all 
waterbome  activities  by  humans  from 
November  15  through  March  31.  The 
chosen  sanctuary  areas  have  been 


carefully  selected  to  avoid  excluding 
divers  from  their  favorite  sites.  The 
Service  believes  thai,  given  these  added 
refugia,  manatees  will  not  be'forced  to 
leave  the  warm  water  necessary  for  their 
sxuvival  and  will  be  able  to  feed,  rest, 
and  socialize  without  being  harassed. 

Reasons  for  Emergency  Determination 

In  deciding  to  implement  this  rule, 
the  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species.  Based  on  this  evaluation,  the 
preferred  action  is  to  establish 
additional  sanctuaries  in  Kings  Bay, 
Crystal  River,  Florida  on  an  emergency 
basis.  Since  the  number  of  manatees 
using  the  area  has  more  than  doubled  in 
the  last  10  years,  and  since  there  has 
been  a  large  increase  in  the  number  of 
visitors,  the  existing  sanctuaries  are 
insufficient  to  shelter  the  current 
manatee  population.  Without  sufficient 
space,  food.  rest,  and  freedom  from 
harassment,  a  significant  proportion  of 
the  remaining  population  of  Florida 
manatees  could  be  at  considerable  risk 
if  upcoming  cold  temperatures  confine 
them  to  Kings  Bay  for  any  length  of 
time.  To  protect  manatees  until  the 
Proposed  Rule  and  Final  Rule  are 
completed,  the  Service  believes  it  is 
critical  to  establish  additional  manatee 
sanctuaries  on  an  emergency  basis. 

The  authority  to  establish  emergency 
manatee  protection  areas  is  provided  by 
the  Endangered  Species  Act  of  1973,  as 
amended,  and  the  Marine  Mammal 
Protection  Act,  and  is  codified  at  50 
CFR,  Part  17,  Subpart  J.  Under  these 
regulations  the  Director  may  establish, 
manatee  protection  areas  whenever 
there  is  substantial  evidence  of 
imminent  danger  of  a  taking  (including 
harassment)  of  one  or  more  manatees, 
and  when  such  establishment  is 
necessary  to  prevent  such  a  taking. 

The  sanctuary  addition  at  Magnolia 
Springs  in  Paradise  Isle  expands  the 
current  Magnolia  Springs  Sanctuary  by 
1.7  acres.  This  short,  horseshoe-shaped 
section  of  canal  joins  Kings  Bay  and  is 
fed  by  auxiliary  springs.  The  sanctuary 
will  provide  good  protection  for  a  small 
number  of  manatees  which  currently 
use  the  area  for  giving  birth,  resting,  and 
as  a  warm  water  refuge. 

The  sanctuary  on  the  north  and  east 
sides  of  Buzzard  Island  creates  an  18.0- 
acre  sanctuary  along  the  northwestem 
edge  and  down  the  length  of  the  east 
side  of  Buzzard  Island.  This  sanctuary  is 
primarily  used  by  manatees  as  a  feeding 
area,  since  it  has  limited  warm  water 
input  but  contains  abundant  vegetation. 

The  sanctuary  at  Tarpon  Springs 
creates  a  4.6-acre  sanctuary  along  the 
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northwestern  side  of  Banana  Island.  It 
contains  a  small  spring  and  is  used  as 
a  wann  water,  feeding,  and  resting  area. 

The  4.0-acre  sanctuary  on  the  north 
side  of  Warden  Key  is  used  primarily  as 
a  feeding  area. 

A  standard  survey  of  the  sanctuary 
areas  has  been  performed.  All  of  the 
sanctuary  areas  are  delineated  with 
buoys. 

Public  Comments  Solicited 

The  service  intends  that  any  final 
action  be  as  effective  as  possible. 
Therefore,  the  opportunity  for  the 
public,  other  concerned  governmental 
agencies,  the  scientific  community, 
industry,  or  any  other  interested  party  to 
provide  comments  or  suggestions 
concerning  the  rule  will  be  solicited  in 
conjunction  with  the  proposed  rule. 

Final  promulgation  of  the  rule  will 
take  into  consideration  all  comments 
and  any  additional  information  received 
by  the  Service. 

National  Environmental  Policy  Act 

An  Environmental  Assessment  has 
been  prepared  in  conjunction  with  this 
rule.  It  is  on  file  in  the  Service's 
Jacksonville  Field  Office,  3100 
University  Blvd.  South,  suite  120, 
Jacksonville,  Florida  32216  and  may  be 
examined  by  appointment  during 
regular  business  hours.  This  assessment 
forms  the  basis  for  a  decision  that  this 
is  not  a  major  Federal  action  which 
would  significantly  affect  the  quality  of 
the  human  environment  within  the 
meaning  of  section  102(2)(C)  of  the 
Nati(»ial  Environmental  Policy  Act  of 
1969. 
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List  of  Sub|ect8  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 
PART  17— (AMENDED] 

Subpart  J  of  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  of  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.Q  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245;  Pub.  L  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  Section  17.108  is  amended  by 
revising  paragraph  (a)(3),  adding 
paragraphs  (a)(4),  (a)(5),  and  (a)(6),  and 
revising  the  map  at  the  end  of  this 
section  to  read  as  follows: 

S 1 7.1 08    List  of  designatad  manatM 
protection  arMS. 

(a)  *  *  * 

(3)  A  tract  of  submerged  land,  lying  in 
Sections  21  and  28,  Township  18  South, 
Range  17  East  in  Citrus  Coiuity,  Florida, 
more  particularly  described  as  follows: 
All  of  the  submerged  land  lying  within 
the  mean  high  water  line  of  a  canal 
bordering  the  western,  northern,  and 
eastern  sides  of  Paradise  Isle 
Subdivision,  as  recorded  in  Plat  Book  3, 
Page  88  of  the  Public  Records  of  Qtrus 
County,  Florida;  bounded  at  the  western 
exit  by  a  line  drawn  between  the 
southwestern  comer  of  Lot  7  of  said 
Paradise  Isle  Subdivision  and  the 
southeastern  comer  of  Lot  22  of  Springs 
OTaradise  Subdivision,  Unit  No.  3,  as 
recorded  in  Plat  Book  3,  Page  70  of  said 
Public  Records;  and  bounded  at  the 
eastern  exit  by  an  easterly  extension  of 
the  south  boundary  of  said  Paradise  Isle 
Subdivision;  Containing  3.4  aires,  more 
or  less. 

(4)  A  tract  of  submerged  land,  lying  in 
Sections  28  and  29,  Township  18  South, 
Range  17  East  in  Qtrus  County,  Florida, 
more  particularly  described  as  follows: 
For  a  point  of  reference,  commence  at 
the  southwest  comer  of  said  Section  28; 
Then  go  N  06°  01'  23"  W  for  4466.90 
feet  to  a  10-inch  diameter  concrete 
monument  marking  the  POINT  OF 
BEGINNING;  Then  go  N  10"  05'  38"  W 
for  477.32  feet  to  a  10-inch  diameter 
concrete  monument  with  an  attached 
buoy;  Then  go  N  37"  34'  41"  E  for  651.07 
feet  to  a  10-inch  diameter  concrete 
monument  with  an  attached  buoy;  Then 
go  S  73"  26'  46"  E  for  634.10  feet  to  a 
10-inch  diameter  concrete  monument 
with  an  attached  buoy;  Then  go  S  17* 
50'  16"  E  for  1691.53  feet  to  a  10-inch 


diameter  concrete  monument  with  an 
attached  buoy;  Then  go  S  71»  48'  58"  W 
for  117.87  feet  to  a  10-inch  diameter 
concrete  monument  with  an  attached 
buoy;  Then  continue  S  71"  48'  58"  W  for 
5  feet  more  or  less  to  the  mean  high 
water  line  of  Buzzard  Island;  Then 
follow  said  mean  high  water  line 
northerly  and  westerly  to  a  point  lying 
S  10"  05'  38"  E  of  the  point  of  the 
beginning;  Then  go  N  10"  05'  38"  W  for 
5  feet  more  or  less  to  the  point  of 
beginning;  Containing  18.0  acres,  more 
or  less. 

(5)  A  tract  of  submerged  land,  lying  in 
Section  28,  Township  18  South,  Range 
17  East  in  Citrus  County,  Florida,  more 
particularly  described  as  follows:  For  a 
point  of  reference,  commence  at  the 
southwest  comer  of  said  Section  28; 
Then  go  N  28°  55'  06"  E  for  2546.59  feet 
to  a  4-inch  diameter  iron  pipe  marking 
the  POINT  OF  BEGINNING;  Then  go  N 
44"  23'  41"  W  for  282.45  feet  to  a  10- 
inch  diameter  concrete  monument  with 
an  attached  buoy;  Then  go  N  33"  53'  16" 
E  for  764.07  feet  to  a  10-inch  diameter 
concrete  monument  with  an  attached 
buoy;  Then  go  S  31°  51'  55"  E  for  333.22 
feet  to  a  4-inch  diameter  iron  pipe;  Then 
continue  S  31"  51'  55"  E  for  5  feet  more 
or  less  to  the  mean  high  water  line  of 
Banana  Island;  Then  go  westerly  along 
said  mean  high  water  line  to  a  point 
lying  S  44"  23'  41"  E  fi-om  the  point  of 
beginning;  Then  go  N  44"  23'  41"  W  for 
5  feet  more  or  less  to  the  point  of 
beginning;  Containing  4.6  acres,  more  or 
less. 

(6)  A  tract  of  submerged  land,  lying  in 
Section  28,  Township  18  South,  Range 
17  East  in  Citms  County,  Florida,  more 
particularly  described  as  follows:  For  a 
point  of  reference,  commence  at  the 
southwest  comer  of  said  Section  28; 
Then  go  N  06°  43'  00"  E  for  1477.54  fleet 
to  a  10-inch  diameter  concrete 
monument  marking  the  POINT  OF 
BEGINNING;  Then  go  N  06"  M'  59"  W 
for  251.66  feet  to  a  10-inch  diameter 
concrete  monument  with  an  attached 
buoy;  Then  go  N  65"  41'  12"  E  for  637.83 
feet  to  a  10-inch  diameter  concrete 
monument  with  an  attached  buoy;  Then 
go  S  55"  40'  52"  E  for  272.86  feet  to  a 
10-inch  diameter  concrete  monument; 
Then  continue  S  65°  15'  06"  W  for 
857.22  feet  to  the  point  of  beginning; 
containing  4.0  acres,  more  or  less. 

BILUNO  COOC  43ie-«-li 


9> 


9 

I 


I 


5 


OB 


I 
I 

ro 

td 


I 


»*» 

o 

9 
at 


MLUNO  COM  4aifr-St-6 


V 


Federal  Register  /  Vol.  58,  No.  13  /  Friday.  January  22,  1993  /  Rules  and  Regulations  5647 


Dated:  January  7, 1993. 
Richan^N.  Smith, 

Deputy  Director,  Fish  and  Wildlife  Service. 
(FR  Doc.  93-1371  Filed  1-21-93;  8:45  am) 

BttllNO  CODE  4310-6B-M 

50  CFR  Part  17 
RIN  1018-AB85 

Endangered  and  Threatened  Wildlife 
and  Plants;  Establishment  of  an 
Experimental  Nonessential  Population 
of  Whooping  Cranes  in  Florida 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Service  determines  that  it 
will  reintroduce  whooping  cranes  (Grus 
americana)  in  central  Florida  in  the 
Kissimmee  Prairie  area.  The 
reintroduction  will  implement  a 
primary  recovery  action  for  a  federally 
listed  endangered  species,  obtain  data 
for  further  assessing  the  suitability  of 
Kissimmee  Prairie  of  south  central 
Florida  as  whooping  crane  habitat,  and 
evaluate  the  merit  of  releasing  captive- 
reared  whooping  cranes,  conditioned  for 
wild  release,  as  a  technique  for 
establishing  a  self-sustaining, 
nonmigratory  population. 

The  Service  determines  that  this 
reintroduced  population  is  designated  a 
nonessential  experimental  population 
according  to  section  10(j)  of  the 
Endangered  Species  Act  of  1973  (ESA), 
as  amended.  An  experimental 
population  is  treated  as  a  threatened 
species  for  the  purposes  of  section  4(d) 
and  9  of  the  ESA,  which  prohibit  certain 
activities  involving  listed  species. 
Accordingly,  a  special  rule  for 
specifying  circumstances  under  which 
"taking"  of  introduced  whooping  cranes 
will  be  allowed  is  being  promulgated  in 
conjunction  with  the  nonessential, 
experimental  population  rule.  No 
conflicts  are  envisioned  between  the 
whooping  crane's  reintroduction  and 
any  existing  or  anticipated  Federal 
agency  actions. 

EFFECTIVE  DATE:  January  22, 1993. 

ADDRESSES:  The  complete  Hie  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Jacksonville  Field  Office, 
U.S.  Fish  and  Wildlife  Service,  3100 
University  Boulevard,  South,  Suite  120, 
Jacksonville,  Florida  32216. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  J.  Wesley  at  the  above  address 
(telephone  904/232-2580). 


SUPPt.EMENTARY  INFORMATION 

Effective  Date 

For  this  rule  the  Service  waives  for 
good  cause  the  usual  30-day  delay 
between  publication  of  a  final  rule  and 
its  effective  date,  as  provided  by  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(d)(3)).  The  prompt  release  of  the 
currently  available  captive-produced 
birds  is  desirable  because  (1)  facilities 
being  used  at  the  northern  propagation 
sites  were  not  designed  for  holding 
these  birds  over  winter  and  (2)  young 
birds  become  less  adaptable  to  the  wild 
if  they  are  held  in  captivity  too  long. 
Therefore,  good  cause  exists  for  this  rule 
to  be  effective  immediately  upon 
publication. 

Background 

I.  Legislative 

The  ESA  Amendments  of  1982,  Public 
Law  No.  97-304,  created  a  new  section 
10(j),  providing  for  the  designation  of 
speciBc  introduced  populations  of  listed 
species  as  "experimental  populations." 
Under  previous  authorities  in  the  ESA, 
the  Service  was  permitted  to 
reintroduce  populations  into 
unoccupied  portions  of  the  historic 
range  of  a  listed  species  when  it  would 
foster  the  conservation  and  recovery  of 
the  species.  Local  opposition  to 
reintroduction  efforts,  however, 
stemming  from  concerns  about  the 
restrictions  and  prohibitions  on  private 
and  Federal  activities  contained  in 
sections  7  and  9  of  the  ESA,  severely 
handicapped  the  effectiveness  of  this  as 
a  management  tool. 

Under  section  10(j),  past  and  future 
reintroduced  populations  established 
outside  the  current  range,  but  within  the 
species'  historic  range,  may  now  be 
designated,  at  the  discretion  of  the 
Service,  as  "experimental."  Such 
designations  will  increase  the  Service's 
flexibility  to  manage  these  reintroduced 
populations  because  such  experimental 
populations  may  be  treated  as 
threatened  species.  The  Service  has 
more  discretion  in  devising 
management  programs  for  threatened 
species  than  for  endangered  species, 
especially  on  matters  regarding 
incidental  or  regulated  takings. 
Moreover,  experimental  populations 
found  to  be  "nonessential"  to  the 
continued  existence  of  the  species  in 
question  are  to  be  treated  as  if  they  were 
only  proposed  for  listing  for  purposes  of 
section  7  of  the  ESA,  except  as  noted 
below. 

A  "nonessential"  experimental 
population  is  not  subject  to  the  formal 
consultation  requirement  of  section 
7(a)(2)  of  the  ESA,  except  that  the  full 


protection  of  section  7  applies  to 
individuals  of  the  experimental 
population  found  on  a  National  Wildlife 
Refuge  or  National  Park.  Section  7(a)(1) 
of  the  ESA,  requiring  Federal  agencies 
to  carry  out  programs  to  conserve  listed 
species,  applies  to  all  experimental 
populations.  Individuals  to  comprise  a 
designated  experimental  population  can 
be  removed  from  an  existing  source  or 
donor  population  only  after  determining 
that  such  removal  is  not  hkely  to 
jeopardize  the  continued  existence  of 
the  species  and  issuance  of  a  permit  in 
accordance  v«rith  50  CFR  17.22. 

2.  Biological 

The  species  included  in  this  rule  is 
the  whooping  crane  (Grus  americana), 
listed  as  an  endangered  species  on 
March  11, 1967  (32  FR  4001).  The 
whooping  crane  is  classified  in  the 
family  Gruidae,  Order  Gruiformes.  It  is 
the  tallest  bird  in  North  America;  males 
approach  1.5  m.  In  captivity  adult  males 
average  7.3  kg  and  females  6.4  kg.  Adult 
plumage  is  snowy  white  except  for 
black  primaries,  black  or  grayish  alulae, 
sparse  black  bristly  feather  on  the 
carmine  crown  and  malar  region,  and  a 
dark  gray-black  wedge-shaped  patch  on 
the  nape.  The  bill  is  dark  olive-gray 
which  becomes  lighter  during  the 
breeding  season.  The  iris  of  the  eye  is 
yellow;  legs  and  feet  are  gray-black. 

Adults  are  potentially  long-lived. 
Current  estimates  suggest  a  maximum 
longevity  in  the  wild  of  22  to  24  years 
(Binkley  and  Miller  1980).  Captive 
individuals  are  known  to  have  survived 
27  to  40  years  (McNulty  1966.  Moody 
1931).  Mating  is  characterized  by 
monogamous  life-long  pair  bonds. 
Individuals  remate  following  death  of 
their  mate.  Fertile  eggs  are  occasionally 
produced  at  age  3  years  but  more 
typically  at  age  4  (pers.  comm.,  Ernie 
Kuyt  1991).  Experienced  pairs  may  not 
breed  every  year,  especially  when 
habitat  conditions  are  poor.  Whooping 
cranes  ordinarily  lay  two  eggs.  They 
will  renest  if  their  first  clutch  is 
destroyed  or  lost  before  mid-incubation 
(Erickson  and  Derrickson  1981,  Kuyt 
1981). 

Although  two  eggs  are  laid,  whooping 
cranes  infrequently  fledge  two  chicks. 
Only  about  one  of  every  four  hatched 
chicks  survives  to  reach  the  wintering 
grounds  (U.S.  Fish  and  Wildlife  Service 
1986). 

The  whooping  crane  flrst  appeared  in 
fossil  records  from  the  early  Pleistocene 
(Allen  1952)  and  probably  was  most 
abundant  during  that  two-million-year 
epoch.  They  once  occurred  from  the 
Arctic  Sea  to  the  high  plateau  of  central 
Mexico,  and  from  Utah  east  to  New 
Jersey,  South  Carolina,  and  Florida 
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(Allen  1952.Neshitt  1982).  In  the  19th 
century,  the  principal  breeding  range 
extended  from  central  Illinois  northwest 
through  northern  Iowa,  western 
Minnesota,  northeastern  North  Dakota, 
southern  Manitoba,  and  Saskatchewan 
to  the  vicinity  of  Edmonton.  Alberta.  A 
nonraigratory  breeding  population  still 
existed  in  southwestern  Louisiana  in  the 
early  1940's  (Allen  1952.  Craft  1991). 

Through  the  use  of  two  independent 
techniques  of  population  estimation. 
Banks  (1978)  derived  estimates  of  500  to 
700  whooping  cranes  in  1870.  By  1941. 
the  migratory  population  contained  only 
16  individuals.  The  whooping  crane 
population  decline  in  the  19th  and  early 
20tb  century  was  a  consequence  of 
hunting  and  specimen  collection, 
human  disturbance,  and  conversion  of 
the  primary  nesting  habitat  to  hay. 
pastureland.  and  grain  production. 

Allen  (1952)  described  several 
historical  migration  routes.  One  of  the 
most  important  led  from  the  principal 
nesting  grounds  in  Iowa,  Illinois, 
Minnesota,  North  Dakota,  and  M^iitoba 
to  coastal  Louisiana.  Another  went  from 
Texas  and  the  Rio  Grande  Delta  region 
of  Mexico  northward  to  nesting  grounds 
in  North  Dakota  and  the  Canadian 
Provinces.  A  route  through  west  Texas 
into  Mexico  prcbably  followed  the  route 
still  used  by  sandhill  cranes.  These 
whooping  cranes  wintered  in  the 
interior  tablelands  of  western  Texas  and 
the  high  plateau  of  central  Mexico. 

Another  migration  route  crossed  the 
Appalachians  to  the  Atlantic  Coast. 
These  birds  apparently  nested  in  the 
Hudson  Bay  area  of  Canada.  Coastal 
areas  of  New  Jersey,  South  Carolina,  and 
river  deltas  farther  south  were  the 
wintering  grounds.  The  latest  specimen 
records  or  sightir>g  reports  for  some 
eastern  locations  are  Alabama,  1899: 
Arkansas,  1889;  Florida.  1927  or  1928; 
Georgia.  1885;  Illinois,  1891;  Indiana, 
1881;  Kentucky,  1886;  Manitoba,  1948; 
Michigan,  1882;  Minnesota,  1917; 
Mississippi,  1902;  Missouri,  1884;  New 
Jersey,  1657;  Ohio.  1902;  Ontario,  1895; 
South  Carolina,  1850;  and  Wisconsin. 
1878;  (Allen  1952,  Burleigh  1944, 
Haliman  1965,  Sprunt  and  Chamberlain 
1949). 

Atlantic  coast  locations  used  by 
whooping  cranes  include  the  Cape  May 
area  and  Beesley's  Point  at  Great  Egg 
Bay  in  New  Jersey;  the  Waccamaw  River 
in  South  Carolina;  the  dehas  of  the 
Savannah  and  Altamaha  rivers,  and  St. 
Simon's  Island  in  Georgia;  and  the  St. 
Amgustine  area  of  Florida.  Gulf  coast 
locations  include  Mobile  Bay,  Alabama-, 
Bay  St.  Louis  in  Mississippi;  and 
numerous  records  from  southwestern 
Louisiana,  where  the  last  bird  was 
captured  in  1949.  Coastal  Louisiana 


contained  both  a  nonmigratory  flock 
and  wintering  migrants  (Allen  1952). 

"There  is  evidence  to  suggest  that 
whooping  cranes  occurred  in  Florida, 
perhaps  well  into  the  20th  century" 
(Nesbitt  1982).  Nesbitt  described  various 
sighting  reports  including  one  by  O.  E. 
Baynard.  a  respected  field  naturalist, 
who  stated  that  the  last  flock  of 
whooping  cranes  (14  birds)  he  saw  in 
Florida  was  in  1911  near  Micanopy, 
southern  Alachua  County.  Two 
whooping  cranes  were  reported  east  of 
the  Kissimmee  River  on  January  1936 
and  a  whooping  crane  was  shot  (and 
photographed)  north  of  St.  Augustine, 
St.  Johns  County,  in  1927  or  1928 
(Ne^itt  1982). 

Records  from  more  interior  areas  of 
the  Southeast  include  the  Montgomery, 
Alabama,  area;  Crocketts  Bluff  on  the 
White  River,  and  near  Coming  in 
Arkansas;  in  Missouri  in  Jadison  County 
near  Kansas  City,  near  Coming,  in 
Ijiwrence  County  southwest  of 
Springfield,  in  Audrain  County,  and 
near  St.  Louis;  and  in  Kentucky  near 
Louisville  and  Hickman.  It  is  unknown 
whether  these  records  represent 
wintering  locations,  remnants  of  a 
nonmigratory  population,  or  wandering 
birds. 

Whooping  cranes  cturently  exist  in 
two  wild  populations  and  at  three 
captive  locations.  The  one  self- 
sustaining  natural  wild  population  nests 
in  the  Northwest  Territories  and 
adjacent  areas  of  Alberta,  Canada, 
primarily  within  the  boundaries  of 
Wood  Buffalo  National  Park.  These 
birds  winter  along  the  central  Texas 
Gulf  of  Mexico  coast  at  Aransas 
National  Wildlife  Refuge  and  adjacent 
areas.  Forty  pairs  nested  in  1992  and  the 
October  1992  population  is  estimated  at 
140.  The  flock  recovered  from  a 
population  low  of  16  birds  in  1941.  TTiis 
population  is  hereafter  referred  to  as  the 
Aransas/Wood  Buffalo  National  Park 
population  (AWP). 

The  second  wild  flock  consists  of  12 
individuals  reared  by  wild  sandhill 
cranes  (termed  cross-fostered  because 
they  are  foster-reared  by  another 
species)  in  an  effort  to  establish  a 
migratory,  self-sustaining  population  in 
the  Rocky  Mountains.  The  project  begai 
in  1975  with  the  transfer  of  wild 
whooping  crane  eggs  from  nests  in 
Wood  Buffalo  National  Park  to  the  nests 
of  greater  sandhill  cranes  (Grus 
canadensis  tabida)  at  Grays  Lake 
National  Wildlife  Refuge  in 
southeastern  Idaho.  The  sandhill  cranes 
became  the  foster  parents  to  the 
whooping  crane  chicks  and  taught  them 
the  migration  route  which  the  parents 
traditionally  followed.  These  birds 
spend  the  summer  in  Idaho,  western 


Wyoming,  and  southwestern  Montana 
and  winter  in  New  Mexico  and  hereafter 
are  referred  to  as  the  Rocky  Mountain 
population  (I»»!P).  From  1975  throog^ 
1988,  289  eggs  were  transferred 
(including  73  eggs  frtwn  the  captiva 
flock  at  the  Patuxent  Wildlife  Research 
Center),  210  hatched,  and  85  chicks 
fledged.  The  RMP  population  peaked  at 
33  birds  in  1985  and  has  declined  since 
then  to  10  birds. 

Dr.  Edward  O.  Garton,  biometrician  at 
the  University  of  Idaho,  working  witk 
Dr.  Rod  Ore»vien  the  leader  of  tba  cross- 
fostering  pTY>ject  (Cmton  et  al.  1989), 
modelled  the  cross-fostered  popidation 
to  predict  when  it  might  become  self- 
sustaining.  In  the  model  they  assumed: 
(1)  The  cross-fostered  females  would  be 
breeding  at  the  same  rate  as  the  females 
in  Canada;  and  (2)  survival  of  birds  in 
their  first  year  would  be  similar  to  that 
of  first  year  birds  in  Canada  (Garton  st 
al.  1989).  Despite  these  optimistic  and 
unrealized  asmmplions,  with  the  hiture 
transfer  of  30  eggs  per  year,  the 
population  would  only  reach  6  breeding 
pairs  after  50  years.  "It  is  obvious  from 
all  scenarios  modelled  that  egg 
transplants  of  less  than  30  eggs  per  year 
will  not  suffice  to  establish  a  self- 
sustaining  population  in  a  reasonable 
period  of  time.  Natural  breeding  will  be 
essential  to  establish  a  self-sustaining 
population"  (Garton  et  aL  1989X 

By  1989.  biologists  were  beginning  to 
suspect  the  absence  of  pairing  might  be 
due  in  part  to  improper  sexual 
imprinting,  particularly  by  the  female 
whooping  cranes.  Sexual  imprinting  of 
a  foster-reared  species  on  the  foster- 
parent  species  had  already  been 
confirmed  in  foster-reared  raptors, 
waterfowl,  gulls,  fimiies,  and 
gallinaceous  birds  (Bird  et  al.  1985, 
Immelmann  1972).  One  test  of  the 
imprinting  problem  occurred  at 
International  Crane  Foundation  where 
sandhill  cranes  were  foster-reared  by 
red-crowned  cranes  (sample  n=l), 
wbite-naped  cranes  (n=2),  and  Siberian 
cranes  (n=l).  When  given  a  choioe  the 
cross- fostered  sandhill  cranes  socialized 
more  with  the  foster  species  than  with 
their  own  species.  The  two  fbeter-reared 
females  showed  a  stronger  preference 
for  the  foster  species  than  did  the  two 
foster-reared  males  (Mahan  and 
Simmers  1992).  By  fall  of  1992,  cross- 
fostered  aduh  female  whooping  cranes 
of  ages  4  through  12  years  passed 
through  a  nesting  season  on  34 
occasions  without  pairing.  Whooping 
cranes  at  Wood  Buffalo  National  Park 
begin  egg  production  at  an  average  age 
of  4  years  (E.  Kuyt,  pers.  conun.,  19911 
In  the  summer  of  1992.  a  male 
whooping  crane  paired  with  a  female 
sandhill  cnne  and  produced  a  chick. 
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This  provided  further  evidence  that  the 
cross- fostering  was  leading  ta  improper 
sexual  imprinting. 

The  Idaho  cross-fostering  project  is 
being  phased  out  because  these  birds 
have  never  paired  (perhaps  due  to 
improper  sexual  imprinting]  and  the 
mortality  rate  in  this  p>opulation  has 
become  too  high  to  justify  continuing 
egg  transfer.  Fieldwork  in  the  project 
ended  in  summer  1991,  and  project 
personnel  are  concentrating  on  finishing 
their  final  contract  report.  The  Service 
and  Canadian  Wildhfe  Service  are 
currently  evaluating  a  proposal  for 
future  use  and  experimentation  with 
these  RMP  birds. 

The  largest  captive  population  of  38 
birds  greater  than  1  year  of  age, 
including  8  productive  pairs,  is  located 
at  the  Patuxent  Wildlife  Research  Center 
(Patuxent)  near  Laurel,  Maryland. 
Another  7  pairs  at  Patuxent  should 
begin  producing  eggs  in  1  to  5  years. 
This  site  is  directly  administered  by  the 
Service.  A  second  captive  flock 
containing  27  birds  greater  than  1  year 
of  age  is  maintained  at  Service  cost  at 
International  Crane  Foundation  (ICF),  a 
private  foundation,  near  Baraboo, 
Wisconsin.  The  Wisconsin  flock 
contains  three  experienced  breeding 
pairs  and  another  seven  pairs  which 
should  enter  production  over  the  next 
one  to  five  years.  A  subadult  pair  is 
maintained  at  the  San  Antonio  Zoo  in 
San  Antonio,  Texas.  These  birds  are 
maintained  at  the  expense  of  the  zoo 
under  supervision  of  the  Service.  An 
additional  captive  site  has  been 
constructed  in  Calgary,  Alberta,  Canada 
at  the  Calgary  Zoo.  This  flock  is  being 
developed  under  the  oversight  of  the 
Canadian  Wildlife  Service.  The  Calgary 
Zoo  staiT  received  training  at  ICF  and 
Patuxent  in  1991  and  1992.  They  will 
receive  two  pairs  of  whooping  cranes  in 
November/December  of  1992,  additional 
birds  from  the  U.S.  captive  flocks  in 

1993,  and  eggs  from  the  wild  flock  in 

1994.  The  goal  for  this  flock  is  10 
breeding  pairs. 

Whooping  cranes  adhere  to  ancestral 
breeding  areas,  migratory  routes,  and 
wintering  grounds,  leaving  little 
possibility  of  pioneering  into  new 
regions.  The  only  self-sustaining  wild 
breeding  population  can  be  expected  to 
continue  utilizing  its  current  nesting 
location  with  little  likelihood  of 
expansion  except  on  a  local  geographic 
scale.  This  population  remains 
vulnerable  to  destruction  through  a 
natural  catastrophe  (hurricane),  a  red 
tide  outbreak,  or  contaminant  spill,  due 
primarily  to  its  limited  wintering 
distribution  along  the  intracoastal 
waterway  of  the  Texas  coast.  The  Gulf 
hitracoastal  Water  Way  (GIWW) 


experiences  some  of  the  heayiest  barge 
traffic  of  any  waterway  in  the  world. 
Much  of  the  shipping  tonnage  is 
petrochemical  products.  An  accidental 
spill  could  destroy  whooping  cranes 
and/or  their  food  resources.  With  the 
only  breeding  wild  population  so 
vulnerable,  it  is  urgent  that  additional 
wild  self-sustaining  populations  be 
established  as  soon  as  practical. 

5.  Recovery  Efforts 

The  first  recovery  plan  developed  by 
the  U.S.  Whooping  Crane  Recovery 
Team  (Team)  was  approved  January  23, 
1980.  It  was  revised  December  23, 1986. 
The  short-term  goal  is  to  down  list  the 
whooping  crane  from  the  endangered 
category  to  the  threatened  category.  The 
criteria  for  attaining  this  downlisting 
goal  is  achieving  a  population  level  of 
40  pairs  in  the  AWP  and  establishing 
two  additional,  separate  and  self- 
sustaining,  populations  consisting  of  25 
nesting  pairs  each.  The  recovery  plan 
recommends  these  goals  should  be 
attained  for  10  consecutive  years  before 
the  species  is  reclassified  to  threatened. 
These  new  populations  may  be 
migratory  or  nonmigratory.  The 
recovery  plan  is  being  revised  to  refiect 
the  recent  progress  towards  creating  the 
captive  flock  in  Calgary,  the  Florida 
reintroduction,  and  plans  for  the  RMP 
birds. 

In  1985,  the  Director-General  of  the 
Canadian  Wildlife  Service  and  the 
Director  of  the  U.S.  Fiah  and  Wildlife 
Service  signed  a  memorandum  of 
understanding  (MOU)  entitled 
'Conservation  of  the  Whooping  Crane 
Related  to  Coordinated  Management 
Activities."  The  MOU  was  revised  and 
signed  in  1990.  It  discusses  disposition 
of  birds  and  eggs,  postmortem  analysis, 
population  restoration  and  objectives, 
new  population  sites,  international 
management,  recovery  plans,  and 
consultation  and  coordination.  All 
captive  whooping  cranes  and  their 
future  progeny  are  jointly  owned  by  the 
U.S.  Fish  and  Wildlife  Service  and  the 
Canadian  Wildlife  Service. 
Consequently,  both  nations  are  involved 
in  recovery  decisions. 

4.  Reintroduction  Methodology  and  Site 
Selection  Process 

In  early  1984,  pursuant  to  the 
recovery  plan  goals  and  the 
recommendation  of  the  recovery  team, 
potential  whooping  crane  release  areas 
were  selected  in  the  eastern  United 
States.  At  that  time  the  prognosis  was 
favorable  for  successfully  establishing  a 
western  population  by  use  of  the  cross- 
fostering  technique.  Consequently,  key 
considerations  in  selecting  areas  to 
evaluate  for  the  eastern  release  were  (1) 


large  areas  of  potentially  suitable 
wetland  habitat;  (2)  a  healthy  sandhill 
crane  population  sufficient  to  support 
recovery  using  the  cross- fostering 
technique;  (3)  public  and  State  agency 
support  for  such  a  recovery  effort  in  the 
release  locale;  (4)  low-to- moderate 
levels  of  avian  disease  pathogens, 
environmental  contaminants,  and  power 
lines;  and  (5)  the  potential  of  the 
habitats  to  simultaneously  support 
whooping  cranes  and  sandhill  cranes. 

The  areas  selected  were  the  upper 
peninsula  of  Michigan  and  adjacent 
areas  of  Ontario,  the  Okefenokee  Swamp 
in  southern  Georgia,  and  three  sites  in 
Florida.  The  Michigan  site  would 
potentially  support  a  migratory 
population.  The  Georgia  and  three 
Florida  sites  would  each  8\jpp>ort  a 
nonmigratory  population.  TTie 
Michigan/Ontario  wetlands  are 
occupied  by  greater  sandhill  cranes  that 
winter  in  Florida  and  the  Okefenokee 
Swamp  of  Georgia.  The  wetlands  in 
Georgia  and  Florida  are  occupied  by  the 
nonmigratory  Florida  sandhill  crane  (G. 
c.  pratensis)  and  in  winter  by  greater 
sandhill  cranes  which  primarily  nest  in 
southern  Ontario,  Michigan,  eastern 
Minnesota,  and  Wisconsin.  Three-year 
studies  were  initiated  at  each  site  in 
October  1984  to  evaluate  their 
respective  suitabilities. 

Results  of  the  studies  were  presented 
in  written  final  reports  to  ihe  U.S. 
Whooping  Crane  Recovery  Team  in  fall 
1987  (Bennett  and  Bennett  1987,  Bishop 
1988.  McMillan  1987,  Nesbitt  1988)  and 
in  verbal  reports  in  February  1988.  By 
1988,  the  Team  recognized  ihat  cross- 
fostering  was  not  working  to  establish  a 
migratory  population  in  the  West.  The 
possibility  of  inappropriate  sexual 
imprinting  associated  with  cross- 
fostering,  and  the  lack  of  a  proven 
technique  for  establishing  a  migratory 
flock,  influenced  the  team  to  favor 
establishing  a  nonmigratory  flock.  A 
nonmigratory  population  has  several 
features  which  make  it  easier  to  achieve 
success:  (1)  Released  birds  do  not  face 
the  hazards  of  migration  (over  one  half 
of  the  losses  of  Hedged,  cross- fostered 
birds  occurs  during  migration);  and  (2) 
released  birds  inhabit  a  more 
geographically  limited  area  year-round 
than  do  migratory  cranes,  which 
increases  the  opportunity  for  birds  to 
find  a  compatible  mate. 

Studies  of  whooping  cranes  (Drewien 
and  Bizeau  1977)  and  greater  sandhill 
cranes  (Nesbitt  1988)  have  shown  that 
migration  in  these  cranes  is  learned 
rather  than  innate  behavior.  Captive- 
reared  whooping  cranes  released  in 
Florida  are  expected  to  develop  a 
sedentary  population. 
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In  summer  1988  the  Team  selected 
Kissimmee  Prairie  as  the  area  most 
suitable  for  the  next  experiment  to 
establish  a  self-sustaining  population.  A 
suitable  technique  for  release  of 
whooping  cranes  in  Kissimmee  Prairie 
is  the  gentle  release  of  captive-reared 
birds  conditioned  for  wild  release. 
Cranes  are  conditioned  for  wild  release 
by  being  reared  in  isolation  from 
humans,  by  use  of  conspecific  role 
models,  puppets-,  and  exercised  by 
animal  care  personnel  in  bird  costumes 
to  avoid  imprinting  on  humans.  This 
technique  has  been  successful  in 
supplementing  the  population  of 
endangered  nonmigratory  Kfississippi 
sandhill  cranes  (G.  c.  pulla)  (Zwank  and 
Wilson  1987,  Ellis  et  al.  1992).  The  term 
gentle  release  refers  to  retaining  captive- 
reared  birds  in  open-topped  enclosures 
(conditioning  pens)  at  the  release  site  as 
they  gradually  adjust  to  their  new 
surroundings.  The  enclosures  contain 
some  natural  foods  and  water. 
Commercial  foods  are  provided  ad 
libitum.  While  in  the  conditioning  pens, 
flight  is  restricted  by  the  use  of  plastic 
brailes  which  preclude  full  wing 
extension.  After  several  weeks  the 
brailes  are  removed  and  the  birds  are 
allowed  to  fly  from  the  pen.  While  the 
birds  acclimate  to  their  new  freedom, 
commercial  foods  are  continued  in  the 
pens  for  their  use  as  needed. 

The  Service  will  gentle  release  9  to  12 
juvenile  whooping  cranes  on  Kissimmee 
Prairie,  in  early  1993.  These  birds  have 
been  captive-reared  at  Patuxent  Wildlife 
Research  Center  in  Laurel,  Maryland, 
and  the  International  Crane  Foundation 
in  Baraboo,  Wisconsin.  They  were 
conditioned  for  wild  release  to  increase 
post-release  survival  and  their  ability  to 
adjust  to  wild  foods.  Birds  will  be 
double  radio  tagged  and  monitored  for 
2  years  after  release  to  discern 
movements,  habitat  use,  other  behavior, 
and  survival.  If  results  of  this  initial 
release  are  favorable,  the  releases  will  be 
resumed  later  in  1994  with  the  goal  of 
releasing  20  birds  annually  for  about  10 
years. 

The  reintroduction  will:  (1) 
Implement  a  primary  recovery  action  for 
a  federally  listed  endangered  species;  (2) 
obtain  data  for  further  assessing  the 
suitability  of  Kissimmee  Prairie  of  south 
central  Florida  as  whooping  crane 
habitat;  and  (3)  evaluate  the  suitability 
of  releasing  captive-reared  whooping 
cranes,  conditioned  for  wild  release,  as 
a  technique  for  establishing  a  self- 
sustaining,  nonmigratory  population. 
Information  on  survival  of  released 
birds,  movements,  behavior,  causes  of 
losses,  reproductive  success,  and  other 
data  will  be  gathered  throughout  the 


project.  Project  progress  will  be 
evaluated  annually. 

The  likelihood  of  the  releases 
resulting  in  a  self-sustaining  population 
is  believed  to  be  good  (60  to  80  percent). 
Whooping  cranes  historically  occurred 
in  Florida  and  the  release  area  habitat  is 
similar  to  that  which  supported  nesting 
whooping  cranes  in  a  nonmigratory 
population  in  Louisiana  into  the  1940's. 
The  minimum  goal  for  numbers  of 
cranes  to  be  released  annually  is  based 
on  the  research  of  Griffith  et  al.  (1989). 
As  captive  production  increases,  annual 
release  numbers  will  be  increased  and, 
for  a  long-Uved  species  like  the 
whooping  crane,  continuing  releases  for 
a  number  of  years  increases  the 
likelihood  of  reaching  a  population 
level  which  can  sustain  stochastic 
events. 

The  rearing  and  release  techniques 
have  proven  successful  in  building  the 
wild  population  of  the  endangered 
Mississippi  sandhill  cranes  (G.  c.  pulla). 
If  breeding  and  mortality  rates  at 
Kissimmee  Prairie  mirror  those 
observed  in  the  AWP  flock,  the 
suggested  rate  of  release  is  adequate  to 
assure  establishment,  with  a  minimal 
probability  of  failure  to  establish  a 
population  (Miranda  et  al.  1992).  If 
breeding  is  delayed  imtil  6  or  7  years  of 
age,  population  growth  would  be 
slower,  the  population  would  be  less 
stable,  and  there  would  be  some 
probability  of  failure  of  the 
introduction.  If  a  non-migratory  flock  in 
Florida  experiences  birth  and  death 
rates  more  similar  to  the  sandhill  cranes 
in  Florida,  establishment  is  still  likely 
(Miranda  et  al.  1992). 

Status  of  Reintroduced  Population 

'The  whooping  crane  population  of 
Florida  is  designated  a  nonessential 
experimental  population  according  to 
the  provisions  of  section  10(j)  of  the 
ESA. 

Being  authorized  for  release  as  an 
"experimental  population"  means  the 
reintroduced  population  will  be  treated 
as  a  threatened  species  rather  than  an 
endangered  species.  This  designation 
enables  the  Service  to  develop  special 
regulations  for  population  management 
that  are  less  restrictive  than  the 
mandatory  prohibitions.  Such  special 
regulations  can  provide  management 
flexibility  when  needed  to  ms^e  a 
reintroduction  compatible  with  current 
or  planned  human  activities  in  the 
release  area.  Per  section  4(d)  of  the  ESA, 
these  sp>ecial  regulations  must  be 
"necessary  and  advisable"  to  provide 
for  the  conservation  of  the  whooping 
crane. 

"Nonessential"  experimental 
populations  are  not  essential  to  the 


continued  existence  of  the  species.  For 
purposes  of  section  7  of  ESA,  they  are 
treated  as  though  they  were  only 
proposed  for  listing,  except  when 
occurring  in  an  area  of  the  National 
Wildlife  Refuge  System  or  the  National 
Park  System.  This  experimental 
population  qualifies  as  being 
nonessential  to  the  continued  existence 
of  the  whooping  crane  because: 

1.  With  approximately  90  whooping 
cranes  in  captivity  at  four  discrete 
locations  and  about  150  whooping 
cranes  in  the  wild  it  is  evident  the 
Florida  population  will  not  be  essential 
to  the  continued  existence  of  the 
species.  If  the  definition  of  nonessential 
is  further  narrowed  to  consider  only  the 
existence  of  the  species  in  the  wild,  the 
population  is  still  nonessential.  The  two 
extant,  discrete  wild  populations 
contain  about  10  and  140  individuals.  A 
catastrophic  event  is  unlikely  to 
simultaneously  strike  both  populations 
nor  is  it  likely  to  destroy  all  individuals 
in  the  larger  population.  With  the 
existing  captive  flocks  the  Service  also 
has  the  capability  to  introduce 
additional  birds  (by  captive-produced 
eggs)  back  into  the  wild.  Therefore, 
whooping  cranes  are  not  in  imminent 
danger  of  becoming  extinct  in  the  wild 
nor  will  designation  of  the  Florida 
population  as  nonessential  be  likely  to 
"*  *  •  appreciably  reduce  the 
likelihood  of  survival  of  that  species  in 
the  wild." 

2.  For  the  time  being,  the  AWP  and 
the  captive  populations  will  be  the 
primary  species  population.  This 
species  has  been  protected  against  the 
threat  of  extinction  from  a  single 
catastrophic  event  by  gradual  recovery 
of  the  AWP  and  by  increase  and 
management  of  the  cranes  at  three 
captive  sites.  Loss  of  the  experimental 
population  would  not  jeopardize 
species'  siu^ival. 

3.  For  the  time  being,  the  primary 
repository  of  genetic  diversity  for  the 
species  will  be  the  approximately  200 
wild  and  captive  whooping  cranes  in 
the  locations  mentioned  in  (1)  above. 
The  birds  selected  for  reintroduction 
will  be  as  genetically  redundant  as 
possible  with  the  captive  population, 
hence  any  loss  of  reintroduced  animals 
in  this  experiment  will  not  significantly 
impact  the  goal  of  preserving  maximum 
genetic  diversity  in  the  species. 

4.  Any  birds  lost  during  the 
reintroduction  attempt  can  be  replaced 
through  captive  breeding  or  by  transfer 
of  eggs  from  the  AWP.  Eggs  have  been 
transferred  to  captivity  from  the  AWP 
population  for  recovery  purposes 
(building  the  captive  flocks  and  the 
experimental  wild  cross-fostered 
population)  since  1967.  The  AWP  has 
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continued  to  grow  during  this  int«-val 
despite  the  egg  transfers.  Since  1985, 
biologists  involved  in  the  egg  transfer 
have  endeavored  to  ensure  that  one 
viable  egg  remains  in  each  nest.  Such 
egg  switching  within  the  Park  provides 
infertile  pairs  the  opportimity  to  raise  a 
chick.  These  egg  switches  have 
increased  flock  growth  and  the  potential 
for  species  recovery.  In  1992  at  least  40 
wild  pairs  nested  in  Canada,  an  increase 
from  33  in  1991.  Egg  and  chick 
production  doubled  in  the  captive 
flocks  in  1992.  Within  the  captive 
population  there  also  are  a  number  of 
young  pairs  (16)  expected  to  enter  the 
breeding  component  of  the  population 
over  the  next  5  years.  Such  wild  and 
captive  flock  increases  illustrate  the 
potential  of  the  species  to  replace 
individual  birds  released  in  the 
reintroduction  effort  in  Florida. 

The  reintroduction  will  further  the 
conservation  of  the  species.  There  are 
uncertainties  in  the  reintroduction 
experiment,  but  a  decision  not  to 
attempt  to  establish  a  second  wild  self- 
sustaining  population  would  be  more 
hazardous  to  siuvival  of  the  species  in 
the  wild.  The  present  tenuous  status  of 
the  AWP,  which  could  be  decimated  by 
catastrophic  events  such  as  a  Gulf  coast 
hurricane  or  a  contaminants  spill  on  the 
wintering  grounds,  necessitate 
management  efforts  to  establish  an 
additional  wild  population.  The  Service 
believes  three  self-sustaining  wild 
populations  should  be  in  existence 
before  the  whooping  crane  can  be 
dovwilisted  to  threatened  status.  Such  a 
downlisting  requirement  is  identified  in 
the  U.S.  Whooping  Crane  Recovery  plan 
and  in  the  newly  drafted  Canadian 
"National  Recovery  Plan  For  The 
Whooping  Crane."  The  nonmigratory 
Florida  population  would  potentially  be 
the  second  such  population.  TTie  site  for 
the  third  population  will  be  selected  at 
a  future  date  and,  in  part,  will  depend 
on  the  success  of  the  Florida 
experiment.  If  the  reintroduction  effort 
at  Kissimmee  Prairie  is  successful,  the 
conservation  of  the  species  will  have 
been  furthered  considerably  by  not  only 
establishing  a  second  self-sustaining 
population,  but  by  conflrming  that 
captive  reared  birds  can  be  used  to 
establish  a  nonmigratory  wild 
population.  A  successful  reintroduction 
into  Florida  will  set  the  stage  for  the 
next  major  recovery  action,  establishing 
a  second  self-sustaining  migratory 
population.  It  will  provide  the  public 
support  for  the  additional  recovery 
efforts  necessary  for  downlisting  the 
species  from  Endangered  to  Threatened. 
The  area  ciurently  supports  one  of  the 
largest  and  most  consistently  productive 
popu  ations  of  Florida  sanjdhill  cranes 


in  the  State.  The  Florida  sandhill  crane 
is  currently  listed  as  threatened  by  the 
State  (Florida  Game  and  Fresh  Water 
Fish  Commission  1991).  Additionally, 
the  area  supports  populations  of  eastern 
indigo  snake  {Drymarchon  corals 
couperi),  bald  eagle  [Haliaeetus 
leucocephalus),  snail  kite  {Hostrhamus 
sociabUis),  red-cockaded  woodpecker 
(Picoides  borealis).  American  alligator 
{AHigator  mississippiensis),  Florida 
panther  {Felis  concolor  coryi),  and 
Florida  grasshopper  sparrow 
[Ammodramus  savannanim  floridanus), 
all  of  which  are  federally  listed  as 
endangered  or  threatened  species.  The 
whooping  crane  was  designated  as  a 
Species  Of  Special  Concern  in  Florida 
by  action  of  the  Florida  Game  and  Fresh 
Water  Fish  Commission  in  September 
1992. 

Locatioo  Of  Reintroduced  Population 

The  Kissimmee  Prairie  consists  of 
approximately  2.000  square  kilometers 
of  flat,  open  palmetto  prairie 
interspersed  with  shallow  wetlands  and 
lakes.  On  private  ranch  lands  much  of 
the  prairie  has  been  converted  to 
improved  pasture.  Land  ownership 
includes  eight  large  private  ranches 
totaling  82,200  hectares  (ha)  and  seven 
public  ownerships  totaling  104.953  ha. 
Large  private  holdings  range  from  2,700 
ha  to  42,500  ha.  Public  lands  range  from 
2,955  ha  to  43,300  ha  and  include  the 
Three  Lakes  Wildlife  Management  Area 
(WMA)  (22,400  ha).  National  Audubon 
Society  Kissimmee  Prairie  Sanctuary 
(2,955  ha).  Kicco  WMA  (3.100  ha),  Bull 
Creek  WMA  (8.425  ha).  Upper  St.  John's 
River  WMA  (24.800  ha),  and  Avon  Park 
Bombing  Range  (43,300  ha). 

Seventy  percent  of  the  primary  release 
site.  Three  Lakes  WMA,  is  suitable 
crane  habitat.  Twenty-seven  percent  of 
this  habitat  is  shallow  wetlands 
characterized  by  pickerel  weed 
(Pontederia  spp.),  nuphar  {Nuphar 
luteum),  and  maiden  cane  (Panicum 
hemitomon].  Fifty-five  percent  of  the 
area  consists  of  dry  prairie  and 
flatwoods  with  saw  palmetto  (Serenoa 
repens),  various  grasses,  and  scattered 
slash  pine  [Pinus  elliottii)  the 
characteristic  vegetation.  Lakes 
Kissimmee,  Marion,  and  Jackson  bound 
the  Three  Lakes  WMA  and  each  has  an 
extensive  wetland  edge.  Scattered 
strands  of  cypress  [Taxodium  spp.)  are 
associated  with  these  and  several 
smaller  lakes  in  the  area. 

The  principal  private  land  use  is 
livestock  grazing  and  sod  farming. 
Habitat  is  maintained  in  a  subclimax 
state  through  controlled  burning, 
primarily  in  winter  and  early  spring. 
Areas  are  burned  on  a  2  to  3  year 
rotation.  The  public  lands  are  managed 


for  wildlife  values,  water  conservation, 
and  to  maintain  natural  habitat 
conditions.  Compared  to  other  release 
areas  in  Florida,  the  Kissimmee  Prairie 
has  experienced  the  least  pressures 
associated  with  human  population 
growth  over  the  past  30  years  due  to  its 
distance  from  major  population  centOTS 
and  the  presence  of  large  private  and 
public  land  holdings. 

Management 

1.  Monitoring 

Whooping  cranes  will  be  intensively 
monitored  by  the  Florida  Game  and 
Fresh  Water  Fish  Commission 
(Commission)  prior  to  and  after  release. 
The  birds  will  be  observed  daily  while 
they  are  in  the  conditioning  pen  and  on- 
site  security  will  be  provided  by  a 
resident  caretaker.  During  the  pre- 
release conditioning  period,  at  least 
nine  30-minute  time  budgets  will  be 
collected  on  each  individual  (three  from 
dawn  to  1000  hours,  three  from  1000  to 
1500  hours,  and  three  from  1600  hours 
to  dusk).  Facilities  for  captive 
maintenance  of  the  birds  are  modeled 
after  facilities  at  the  Service's  Patuxent 
Wildlife  Research  Center  and  the 
International  Crane  Foundation.  They 
conform  to  standards  set  forth  in  the 
Animal  Welfare  Act  and  Florida 
Wildlife  Code  (Title  39  6  F.A.C.).  To 
further  ensure  the  well-being  of  birds  in 
captivity  and  their  suitability  for  release 
to  the  wild,  facilities  will  incorporate 
features  of  their  natural  environment 
(e.g.,  feeding,  loafing,  and  roosting 
habitat)  to  the  extent  possible.  The 
conditioning  pens  are  similar  to  those 
being  used  successfully  to  release 
Mississippi  sandhill  cranes. 

To  ensure  contact  with  the  released 
birds,  each  crane  will  be  equipped  with 
two  legband-mounted  radio  telemetry 
transmitters.  Subsequent  to  gentle- 
release,  the  birds  will  be  monitored 
daily  to  assess  movements  and  dispersal 
from  the  area  of  the  release  pen.  The 
cranes  will  be  checked  daily  for 
mortality  or  indications  of  disease 
(listlessness,  social  exclusion, 
flightlessness,  or  obvious  weakness, 
etc.).  Social  behavior  (e.g.,  pair 
formation,  dominance,  cohort  loyalty) 
will  also  be  evaluated. 

A  voucher  blood  serum  sample  will 
be  taken  for  each  bird  before  its 
shipment  to  Florida.  A  second  sample 
will  be  taken  just  prior  to  release.  Any 
time  a  bird  is  handled  after  release  a 
blood  sample  will  be  taken  to  monitor 
disease  exposure,  physiological 
condition,  etc.  One  year  after  release  all 
surviving  birds  will  be  captured  and  an 
evaluation  made  of  their  exposure  to 
disease/parasites  through  blood,  fecal. 
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and  other  sampling  regimens. 
Monitoring  will  continue  for  a  second 
year  and  exposure  to  disease/parasites 
reevaluated  at  the  end  of  the  second 
year.  Healthy  birds  still  in  the  wild  at 
the  end  of  the  second  year  will  remain 
in  the  area.  Additional  releases  will 
begin  late  in  1994  or  1995,  if  conditions 
appear  suitable  for  successful 
establishment.  The  releases  would  then 
be  continued  annually  with  the  goal  of 
releasing  20  birds  per  year  for  about  10 
years  and  annually  evaluating  the 
progress  of  the  recovery  effort. 

2.  Disease/Parasite  Coasiderations 

Both  sandhill  and  whooping  cranes 
are  known  to  be  vulnerable,  in  part  or 
all  of  their  natural  range,  to  avian  herpes 
(inclusion  body  disease),  avian  cholera, 
acute  and  chronic  mycotoxicosis, 
Eastern  equine  encephalitis  (EEE),  and 
avian  tuberculosis.  Additionally, 
Eimeria  spp..  Haemoproteus  spp., 
Leucocytozoon  spp..  avian  pox,  lead 
poisoning,  and  Hexamita  sp.  have  been 
identified  as  debilitating  or  lethal 
factors  in  wild  or  pre-release,  captive 
populations. 

A  group  of  crane  veterinarians  and 
disease  specialists  developed  protocols 
for  pre-release  and  pre-transfer  health 
screening  for  birds  selected  for  release 
to  prevent  introduction  of  diseases  and 
parasites  into  Florida.  Exposure  to 
disease  and  parasites  will  be  evaluated 
through  blood,  serum,  and  fecal  analysis 
of  any  individual  crane  handled  post 
release  or  at  the  regular  monitoring 
intervals.  Remedial  action  will  be  taken 
to  return  to  good  health  any  sick 
individuals  taken  into  captivity.  Sick 
birds  will  be  held  in  specially  built 
facilities  and  their  health  and  treatment 
monitored.  Special  attention  will  be 
given  to  EEE  because  an  outbreak  at 
Patuxent  Wildlife  Research  Center 
(Center)  in  1984  killed  7  of  39  whooping 
cranes  present  at  the  Center.  After  the 
outbreak  a  vaccine  was  developed  for 
use  on  captive  cranes.  In  1989,  EEE  was 
documented  in  sentinel  bobwhile  quail 
and  sandhill  cranes  at  the  Center.  No 
whooping  cranes  became  ill  and  it 
appears  the  vaccine  may  provide 
protection.  EEE  is  present  in  Florida  so 
the  birds  will  be  vaccinated  in  the 
initial  release.  Other  strains  of 
encephalitis  (St.  Louis,  Everglades)  also 
occur  in  Florida.  The  vaccine  for  EEE 
may  also  provide  protection  against 
these  arboviruses. 

When  appropriate,  chickens  or  other 
avian  species  may  be  used  to  assess  the 
prevalence  of  certain  disease  factors. 
This  could  mean  using  sentinel  species 
for  ascertaining  exposure  probability  to 
encephalitis  or  evaluating  a  species  with 


similar  food  habits  for  susceptibility  to 
chronic  mycotoxicosis. 

3.  Genetic  Considerations 

The  ultimate  genetic  goal  of  the 
reintroduction  program  is  to  establish 
wild  reintroduced  populations  that 
embody  the  maximum  level  of  genetic 
diversity  available  from  the  captive 

fiopulation.  Early  reintroductions  will 
ikely  consist  of  a  biased  sample  of  the 
genetic  diversity  of  the  captive  gene 
pool.  This  bias  will  be  corrected  at  a 
later  date  by  selecting  and  reestablishing 
breeding  whooping  cranes  that 
theoretically  compensate  for  any  genetic 
biases  in  earlier  releases. 

4.  Mortality 

Although  efforts  will  be  made  to 
reduce  mortality,  some  will  inevitably 
occur  as  captive-reared  birds  adapt  to 
the  wild.  Collision  with  power  lines  and 
fences  are  known  hazards  to  wild 
whooping  cranes.  There  are  no  major 
power  lines  crossing  the  release  site. 
Three-  and  four-strand  barbed  wire 
fencing  is  used  in  conjunction  with 
cattle  ranching  in  the  Kissimmee  area 
and  presents  some  collision  hazard.  If 
whooping  cranes  begin  regular  use  of 
areas  traversed  by  power  lines  or  fences, 
the  Service  and  Commission,  in 
consultation  with  the  corporation  or 
individual  owning  the  line  or  fence,  will 
consider  placing  markers  on  the 
obstacles  to  reduce  the  probability  of 
collisions. 

Bobcats  are  known  predators  of  adult 
sandhill  cranes  and,  along  with  Florida 
panther  and  alligators,  would  be 
potential  predators  of  adult  whooping 
cranes.  Bald  eagles,  gray  fox,  bobcats, 
alligators,  panthers,  owls,  and  raccoons 
are  potential  predators  of  young  cranes. 
Natural  mortality  from  predators, 
fluctuating  food  availability,  disease, 
wild  feeding  inexperience,  etc.,  will  be 
reduced  through  predator  management, 
vaccination,  soft  release,  supplemental 
feeding  for  a  post-release  period,  and 
pre-release  conditioning.  Human-caused 
mortality  will  be  reduced  by 
information  and  education  efforts 
directed  at  landowners  and  landusers, 
and  review  and  management  of  human 
activities  in  the  area. 

A  low  level  of  incidental  take  as  a 
result  of  otherwise  lawful  human 
activities  occurring  in  the  area  may 
occur,  such  as  whooping  cranes  being 
flushed  into  fences  by  land  use 
activities  of  farming,  grazing,  recreation, 
etc.,  collisions  with  vehicles, 
depredation  and  harassment  from  cats 
and  dogs  and  other  take  from  land  use 
activities. 

Injuries  or  mortalities  will  be  required 
to  be  reported  immediately  to  the 


Service.  If  it  is  determined  that  a 
whooping  crane  injury  or  mortality  was 
unavoidable,  unintentional,  and  did  not 
result  bom  negligent  conduct  lacking 
reasonable  due  care,  then  the  Service 
will  not  seek  prosecution.  Knowing  or 
willful  take  will  be  referred  to  the 
appropriate  authorities  for  possible 
prosecution. 

5.  Special  Handling 

Under  the  special  regulation, 
promulgated  under  authority  of  section 
4(d)  of  the  Act,  that  will  accompany  the 
experimental  population  designation. 
Service  and  Commission  employees  and 
agents  would  be  authorized  to  relocate 
whooping  cranes  to  avoid  conflict  with 
human  activities;  relocate  whooping 
cranes  that  have  moved  outside  the 
appropriate  release  area  when  removal 
is  necessary  or  requested;  relocate 
whooping  cranes  within  the 
experimental  population  area  to 
imt)rove  survival  and  recovery 
prospects;  and  aid  animals  which  are 
sick,  injured  or  otherwise  in  need  of 
special  care.  If  a  whooping  crane  is 
determined  to  be  unfit  to  remain  in  the 
wild,  it  would  be  returned  to  captivity. 
Service  and  Commission  employees 
would  be  authorized  to  salvage  or 
dispose  of  dead  whooping  cranes. 

6.  Coordination  With  Landowners  and 
Land  Management  Agencies 

The  action  is  being  coordinated  with 
potentially  affected  State  and  Federal 
agencies,  private  landowners,  and  the 
general  public.  As  previously  noted,  the 
Kissimmee  Prairie  includes  82,200  ha  in 
private  ownership  and  104,953  ha  in 
public  lands.  The  primary  release  area 
is  22,400  ha  of  public  land.  Private  land 
managers  were  contacted  and  concur 
with  or  do  not  oppose  the  action 
provided  it  does  not  interfere  with 
existing  lifestyles  and  current  and 
potential  income.  The  Commission 
manages  wildlife  management  areas  in 
the  Prairie,  has  been  actively  involved 
as  a  cooperator  in  pre-release  studies, 
and  has  actively  endorsed  the  project.  A 
Memorandum  of  Understanding  on 
cooperative  recovery  actions  to  be 
undertaken  in  Florida  has  been  signed 
by  Regions  2  and  4  of  the  Service  and 
the  Commission.  The  Commission  has 
stated  whooping  cranes  will  receive 
priority  management  decisions  on  Three 
Lakes  WMA.  Service  and  Commission 
personnel  have  developed  a 
management  plan  which  describes 
management  activities  after  the  cranes 
are  released.  The  Director  General  of  the 
Canadian  Wildlife  Service,  a  partner 
with  the  U.S.  Fish  and  Wildlife  Service 
as  noted  in  the  Memorandum  of 
Understanding,  has  approved  the 
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project.  Florida  Department  of  Natural 
Resources  (Division  of  State  Parks), 
National  Audubon  Society  (Kissimmee 
Prairie  Sanctuary),  the  Department  of 
Defense  (Avon  Park  Bombing  Range),  St. 
Johns  Water  Management  District,  and 
other  entities  have  been  informed  of  the 
release  and  are  aware  of  the  possibility 
that  whooping  cranes  may  be 
introduced  on  or  move  to  their  project 
area. 

7.  Potential  Conflicts 

Conflicts  have  resulted  when 
migratory  birds  have  been  hunted  in 
areas  utilized  by  whooping  cranes. 
These  have  resulted  from  the  hunting  of 
sandhill  cranes  and  snow  geese  [Chen 
cerulescens]  which  to  novice  hunters 
may  appear  similar  to  whooping  cranes. 
At  least  two  whooping  cranes  have  been 
killed  when  they  were  mistaken  for 
snow  gef^se,  and  other  whooping  cranes 
have  been  wounded  or  shot  at  in  areas 
where  snow  geese  and  sandhill  cranes 
were  being  hunted.  Sandhill  cranes  and 
snow  geese  are  not  hunted  in  this  area 
of  Florida.  No  conflicts  with  migratory 
bird  hunting  activities  are  anticipated. 

lYaditional  hunting  in  the  release  area 
has  been  for  deer  (Odocoileus 
virginianus),  turkey  (Meleagris 
gallopavo),  and  small  game.  Conflict 
with  traditional  hunting  in  the  release 
area  is  not  anticipated.  Access  to  some 
areas  where  whooping  cranes  might  be 
particularly  vulnerable  to  human 
disturbance  (i.e.,  occupied  nesting  areas, 
conditioning  pens,  and  critical  feeding 
areas)  will  be  prohibited  at  times,  but 
such  closures  will  be  of  short  duration 
and  they  are  not  viewed  as  a  source  of 
conflict. 

The  principal  activities  on  the  private 
property  adjacent  to  the  release  area  are 
grazing  and  sod  production.  Use  of 
these  private  propyerties  by  whooping 
cranes  should  not  preclude  such  uses. 
Coordination- with  land  managers  may 
be  necessary  to  accommodate  certain 
land  use  activities  (i.e.,  pesticide 
applications)  and  use  by  whooping 
cranes. 

Requests  by  the  public  for  an 
opportunity  to  view  whooping  cranes,  a 
high  proHle  endangered  species,  might 
create  conflict  on  private  land  when 
whooping  cranes  are  present. 
Commission  personnel  assigned  to  the 
Kissimmee  I^airie  area  will  be  alert  to 
activities  of  the  public  attempting  to 
observe  whooping  cranes  on  private 
lands.  If  such  activities  begin  to  infringe 
on  or  become  a  nuisance  to  the  rights  of 
private  property  owners,  the 
Commission  and  Service  will  take 
action  to  correct  the  situation. 
Commission  plans  to  provide 
opportunity  for  the  public  to  view 


whooping  cranes  on  public  property, 
away  firom  sensitive  areas,  should 
reduce  or  eUminate  this  potential  source 
of  conflict. 

Released  whooping  cranes  might 
wander  or  migrate  from  the  release  site, 
moving  into  other  states  or  other 
locations  within  Florida.  The  Service 
believes  such  movements  are  unlikely  to 
occur  outside  Florida  for  the  reasons 
mentioned  below,  but  if  they  do,  the 
bird(s)  will  be  recaptured  and  returned 
to  the  release  site  or  to  captivity. 
Likewise,  any  whooping  cranes  that 
wander  to  locations  not  conducive  to 
the  bird's  health  or  safety  will  also  be 
captured  and  moved.  Studies  of 
whooping  cranes  and  greater  sandhill 
cranes  have  shown  that  migration  in 
these  cranes  is  learned  rather  than 
innate  behavior. 

The  cross-fostered  whooping  cranes 
in  Idaho  learned  the  migration  route  and 
wintering  site  preferences  from  their 
foster  parents.  An  experiment  in  Florida 
tested  whether  captive-reared  cranes, 
with  an  innate  tendency  to  migrate, 
would  migrate  or  remain  sedentary 
when  released  in  association  with 
cranes  that  migrate.  Greater  sandhill 
cranes  that  nest  in  the  Great  Lakes 
States  migrate  to  Florida  for  the  winter. 
Eggs  removed  from  this  wild  population 
were  hatched  and  reared  in  captivity. 
The  birds  were  released  in  Florida 
where  they  associated  with  wild 
nonmigratory  Florida  sandhill  cranes 
and  with  wintering,  migratory,  greater 
sandhill  cranes.  The  released  birds 
noticeably  expanded  their  localized 
movements  during  subsequent 
migration  periods  but  remained  year- 
round  in  the  Florida  release  area. 
Captive-reared  whooping  cranes 
released  in  Florida  are  expected  to 
develop  a  sedentary  population. 

As  noted  previously,  in  1992  a  male 
cross-fostered  whooping  crane  and 
female  sandhill  crane  paired  and 
produced  an  intercross  chick  in  the 
Rocky  Mountain  population.  This 
pairing  is  believed  to  be  a  consequence 
of  improper  sexual  imprinting  which 
resulted  from  the  cross-fostering 
process.  This  is  the  first  known  instance 
of  natural  pairing  of  these  species 
despite  frequent  association  of  the  two 
in  the  wild.  Whooping  cranes  being 
prepared  for  release  in  Florida  are 
reared  in  association  with  conspecifrc 
role  models  and  are  expected  to  be 
sexually  imprinted  on  their  own 
species.  Sandhill  cranes  and  whooping 
cranes  cross-breeding  is  not  expected  to 
occur  as  a  consequence  of  the 
reintroductions  in  Florida. 


8.  Protection 

Recently  released  whooping  cranes 
will  need  protection  from  natural 
sources  of  mortality  (predators,  disease, 
inadequate  foods,  etc.]  and  from  human- 
caused  sources  of  mortality.  Natural 
mortality  will  be  reduced  through  pre- 
release conditioning,  gentle  release, 
vaccination,  predator  control,  etc. 
Human-caused  mortality  will  be 
minimized  by  placing  whooping  cranes 
in  an  area  with  low  human  population 
density  and  relatively  low  development; 
by  working  with  and  educating 
landowners,  land  managers,  developers, 
and  recreationists  to  develop  means  for 
conducting  their  existing  and  planned 
activities  in  a  manner  that  is  compatible 
with  whooping'crane  recovery;  and  by 
conferring  with  developers  on  proposed 
actions  and  providing  recommendations 
that  will  reduce  any  likely  adverse 
impacts  to  the  cranes. 

The  whooping  crane  was  designated  a 
Species  of  Special  Concern  in  Florida  by 
action  of  the  Florida  Game  and  Fresh 
Water  Fish  Commission  in  September, 
1992  (Rule  39-27.005  Florida  Wildlife 
Code).  With  the  protection  provided  by 
this  State  law  no  person  may  kill, 
capture,  buy,  sell,  or  possess  a 
whooping  crane  without  an  appropriate 
permit. 

A  biological  opinion  on  the 
reintroduction,  and  designation  as 
experimental  nonessential,  concluded 
that  the  action  will  not  jeopardize  the 
species. 

9.  Public  Awareness  and  Cooperation 

An  extensive  sharing  of  information 
about  the  program  and  the  species,  via 
educational  efforts  targeted  toward  the 
public  in  the  region  and  nationally,  will 
enhance  public  awareness  of  this 
species  and  its  reintroduction.  The 
public  will  be  encouraged  to  cooperate 
with  the  Service  and  the  Commission  in 
attempts  to  maintain  whooping  cranes 
in  the  release  area. 

Summary  of  Comments  and 
Recommendations 

In  the  September  29, 1992,  proposed 
rule  (57  FR  44721)  the  Service  requested 
comments  or  recommendations 
concerning  any  aspect  of  the  proposal 
that  might  contribute  to  the 
development  of  a  Tinal  decision  on  the 
proposed  rule.  A  30-day  comment 
period  was  provided.  Large  local  ranch 
owners,  county  commissioners,  water 
management  districts,  Department  of 
Defense,  Florida  Power  and  Light 
Company,  Edison  Electric  Institute,  U.S. 
Corps  of  Engineers,  neighboring  states. 
National  Audubon  Society.  Whooping 
Crane  Conservation  Association, 
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National  Wildlife  Federation.  Central 
Flyway  Technical  Committee,  Florida 
Department  of  Transportation,  and 
others  were  sent  a  copy  of  the  rule  and 
invited  to  provide  conxments.  An 
announcement  of  the  proposed  rule  was 
published  in  the  legal  advertisements  of 
the  Orlando  Sentinel.  Twelve  hundred 
newspapers,  other  media,  and 
environmental  interest  groups  were  sent 
a  Service  media  release  announcing 
publication  of  the  rule  and  the 
invitation  to  comment.  The  Tampa 
Tribune  and  Orlando  Sentinel  printed 
articles  on  the  proposed  release  of 
whooping  cranes.  Thirteen  letters  were 
received  requesting  copies  of  the  rule.  A 
total  of  24  comment  letters  and  one 
phone  call  were  received  including 
comments  from  groups  with 
memberships  totaling  over  208,000 
individuals.  One  letter  opposed  the 
release,  18  letters  strongly  supported  the 
proposed  rule,  another  letter  stated  they 
had  no  objection  to  the  proposed 
reintroduction,  one  oral  (telephone) 
conunent  expressed  concern  about 
wording  in  the  rule,  one  letter  posed 
questions  about  future  management  of 
the  whooping  cranes  but  expressed  no 
opinion  about  the  rule,  one  letter 
expressed  neither  support  nor 
opposition  but  said  if  the  Service  plans 
to  put  whooping  cranes  in  the 
Kissimmee  Prairie  then  airboat  traffic 
must  be  stopped,  and  one  letter 
mentioned  some  historical  events  about 
whooping  cranes  but  did  not  express  an 
opinion  about  the  proposed  rule.  Three 
letters  supporting  the  reintroduction 
expressed  concerns  about  wording  of 
the  original  rule.  Specific  issues  raised 
by  those  commenting  and  the  Service's 
responses  are  presented  below. 

1.  General  Comments  of  Support    • 

Eighteen  letters  of  support  were 
received  from  individuals  or  groups. 
Groups  responding  included  The  Nature 
Conservancy,  Edison  Electric  Institute, 
South  Florida  Water  Management 
District,  the  President  of  the  Lake 
Region  Audubon  Society  speaking  for 
their  800  members,  Sierra  Club— The 
Florida  Chapter,  the  Fund  For  Animals. 
Inc.  with  200,000  members,  WildUfe 
Conservation  International,  and  Levy 
County  Development  Authority. 
Reasons  given  for  the  support  included 
it  will  be  beneficial  for  Florida's  wildlife 
to  include  the  whooping  crane  once 
again;  the  nonmigratory  flock  would  not 
have  to  face  the  hazards  of  migration 
each  year;  the  designation  as  an 
experimental  nonessential  population: 
the  necessity  of  estabUshing  other 
populations  of  whooping  cranes  is 
evident  because  of  the  vulnerability  of 
the  only  self-sustaining  wild 


population;  the  project  is  in  harmony 
%vith  the  mission  to  preserve  and 
enhance  biological  diversity  through 
protection  of  natural  communities  and 
native  plants  and  animals;  ecotourism 
provides  an  opportunity  to  instill  a 
conservation  ethic  in  visitors  who  have 
a  close  encoimter  with  natural  Florida 
and  applauded  the  plans  to  provide 
access  and  viewing  on  public  property 
away  from  sensitive  areas;  controlled 
access  provides  an  economically 
beneficial  tourism  lure  which  creates 
jobs  for  people;  the  project  appears  to  be 
very  well-researched  and  has  the 
potential  to  benefit  whooping  cranes 
and  other  species;  and  the  establishment 
of  whooping  cranes  in  south-central 
Florida  would  be  added  protection  for 
the  species  in  the  event  a  disease  or 
natural  disaster  overtook  the  Texas 
flock. 

Response:  The  Service  agrees  with  the 
reasons  for  suffporting  the 
reintroduction  and  addresses  them  in 
this  final  rule  and  the  final 
environmental  assessment  and  ESA 
Section  7  biological  opinion.  The  efforts 
of  individuals  in  support  of  the  project 
are  appreciated. 

2.  Opposition  To  The  Reintroduction. 

One  respondent  opposed  the 
introduction.  A  9-year-old  girl  requested 
that  the  whooping  cranes  not  be 
released  from  captivity,  stating  "I  do  not 
want  them  to  get  killd"  (sic). 

Response:  Tne  Service  understands 
the  desire  to  protect  the  captive 
whooping  cranes  from  the  dangers  they 
will  face  in  the  wild.  However,  for  the 
betterment  of  the  species  as  a  whole,  the 
Service  believes  it  is  appropriate  to  risk 
some  individuals  with  the  hope  that 
chances  for  survival  of  the  species  will 
be  increased  by  the  reintroduction. 

3.  Intentional  Take 

A  Federal  law  enforcement  agent  and 
the  Fund  For  Animals,  Inc.  expressed 
concern  about  wording  in  the  special 
rule  specifying  circumstances  under 
which  "taking"  of  introduced  whoopins 
cranes  will  be  allowed.  Item  3(h)(2)  said 
"No  person  may  intentionally  take  this 
species  in  the  wild  •  •  •  except  as 

Erovided  •  *  •".  The  respondents 
elieved  the  word  "intentional"  would 
make  conviction  of  violators  impossible 
because  those  in  violation  could  claim 
the  take  was  not  intentional. 

Response:  The  Service  agrees  that 
proving  that  certain  takings  were 
intentional  is  problematic  and  has 
deleted  the  word  "intentional"  in 
3(h)(2)  of  the  final  rule.  Howevw.  the 
Service  has  added  a  new  paragraph  (S) 
which  allows  incidental  take  of 
whooping  cranes  within  the 


experimental  population  area. 
Incidental  take  is  any  take  that  is 
incidental  to,  and  not  the  purpose  of, 
the  carrying  out  of  an  otherwise  lawful 
activity.  A  Tow  level  of  incidental  take 
may  occur  in  the  area,  such  as  may 
occur  as  a  result  of  collisions  with 
power  lines,  being  flushed  into  fences 
by  land  use  activities  of  fanning, 
grazing,  or  recreation.  The  Service  will 
work  with  landowners  and  landusers  to 
ensure  that  incidental  take  is 
minimized.  All  incidental  take 
mortalities  must  be  reported  to  the 
Service  and  will  be  investigated. 

4.  Control  ofAirbfiot  Traffic 

One  respondent  said  if  whooping 
cranes  are  released  in  the  Kissimmee 
Prairie,  airboat  traffic  must  be  stopped 
because  it  has  driven  away  the  cranes, 
snipes,  ducks,  and  curlews. 

Response:  The  writer  was  not  specific 
about  where  in  the  Prairie  this  activity 
occurred  and  provided  no  factual 
documentation.  The  Service  and 
Commission  will  be  alert  for  the 
problems  described  by  the  writer. 

5.  Change  To  Essential  Experimental 
Population  in  the  Final  Rule 

The  Fund  For  Animals.  Inc.  strongly 
supported  the  reintroduction  but 
opposed  the  nonessential  experimental 
designation.  They  noted  that 
reintroduction  is  clearly  essential  for 
continued  existence  of  the  species.  In 
order  for  a  population  to  be  designated 
as  nonessential  experimental,  the 
population  must  not  be  "essential  to  the 
continued  existence  of  an  endangered 
species*  *  *"  16U.S.C  1539(j)(2)(B), 
TTiey  further  referred  to  a  House 
Conference  Report  which  provides 
additional  interpretation  regarding  the 
meaning  of  nonessential:  "*  *  *  the 
Secretary  shall  consider  whether  the 
loss  of  the  experimental  population 
would  be  likely  to  appreciably  reduce 
the  likelihood  of  survival  of  that  species 
in  the  wild.  If  the  Secretary  determines 
that  it  would,  the  populations  will  be 
considered  essential  to  the  continued 
existence  of  the  species."  (House  Cont 
Rep.  No.  97-835, 1982  U.S.  Code  Cong 
k  Admin.  News  2860,  2874-2875).  The 
Notice  (proposed  rule]  clearly 
recognizes  the  essential  nature  of  this 
reintroduction  effort  to  the  continued 
existence  of  the  species  in  the  wild  by 
noting  the  Aransas  population  "could 
be  annihilated  by  catastrophic  events 
such  as  a  Gulf  coast  hurricane  or  a 
contaminants  spill  *  *  *". 

Response:  The  principal  basis  for  the 
nonessential  finding  is  the  definition 
stated  in  the  Endangered  Species  Act 
which  says"*  *  *  the  Secretary  shall 
•  *  *  determine  *  •  •  whether  or  not 
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such  population  is  essential  to  the 
continued  existence  of  an  endangered 
species*  *  •"  (16U.S.C.  1539(j)(2)(B)). 
With  approximately  90  whooping 
cranes  in  captivity  at  four  discrete 
locations  and  about  150  whooping 
cranes  in  the  wild  at  two  separate 
locations,  it  is  evident  the  Florida 
population  is  not  essential  to  the 
continued  existence  of  whooping  cranes 
as  a  species.  If  the  definition  is  further 
narrowed  to  consider  only  the  existence 
of  the  species  in  the  wild,  the  Service 
still  concludes  that  the  population  is 
nonessential.  The  Service  believes  the 
Florida  population  is  essential  to  further 
recovery  of  the  species  and  to  reach  the 
goal  of  downlisting,  but  being  essential 
for  recovery  is  not  synonymous  with 
being  essential  for  existence  in  the  wild. 
The  two  extant,  discrete  wild 
populations  contain  about  10  and  140 
individuals.  A  catastrophic  event  is 
unlikely  to  simultaneously  strike  both 
populations  nor  is  it  likely  to  destroy  all 
individuals  in  the  larger  population. 
With  the  existing  captive  flocks,  the 
Service  also  has  the  capability  to 
introduce  additional  birds  back  into  the 
wild.  Therefore,  the  Service  does  not 
believe  whooping  cranes  are  in 
imminent  danger  of  becoming  extinct  in 
the  wild  nor  will  designation  of  the 
Florida  population  as  nonessential  be 
likely  to"*  *  *  appreciably  reduce  the 
likelihood  of  survival  of  that  species  in 
the  wild". 

6.  Change  of  Nonessential  Designation 
in  the  Future 

One  local  rancher  said  "We  have  no 
problem  with  your  experimental  release 
of  whooping  cranes  in  Florida  *  *  *". 
He  then  expressed  a  concern  that,  after 
the  cranes  were  established,  the  birds 
might  be  designated  "endangered"  and 
that  would  cause  problems  for 
landowners.  Sierra  Club— The  Florida 
Chapter  strongly  supported  the 
reintroduction  but  reluctantly  accepted 
the  need  for  the  nonessential 
designation  while  the  project  is  getting 
started.  The  Sierra  Club  requested  that 
after  a  period  of  time  the  designation 
should  be  reconsidered. 

Response:  The  Service  proposed  the 
nonessential  experimental  designation 
for  the  reasons  stated  in  this  Hnal  rule. 
The  designation  alleviated  local 
concerns  about  constraints  on  land 
management  options  of  local 
landowners.  The  Service  believes  the 
whooping  cranes  will  be  adequately 
protected  despite  the  absence  of  the 
usual  section  7  requirements.  Changing 
the  experimental  nonessential 
designation  at  a  later  date  would  most 
likely  alienate  some  local  landovraers 
who  now  strongly  support  the 


reintroduction  and  provide  research 
personnel  access  to  their  properties. 
Such  an  action  would  be  counter- 
productive. In  response  to  the  rancher 
concerned  that  the  experimental 
nonessential  designation  would  be 
dropped  when  the  birds  became 
established,  the  Service  states  there  are 
no  plans  to  change  the  designation.  As 
this  nonmigratory  population  becomes 
self-sustaining,  and  other  recovery  goals 
for  whooping  cranes  are  met,  there  will 
be  less  justification,  not  more,  for 
viewing  the  Florida  population  as 
essential  to  the  survival  of  the  species. 

7.  Unilateral  Marking  of  Transmission 
Lines 

Letters  from  Edison  Electric  Institute 
and  Florida  Power  and  Light  Company 
expressed  concern  about  the  wording  in 
the  Mortality  section  of  the  proposed 
rule  (page  44726).  The  statement  of 
concern  said  "if  whooping  cranes  begin 
regular  use  of  areas  traversed  by  power 
line  or  fences,  the  Service  and 
Commission  will  consider  placing 
markers  on  the  obstacles  to  reduce  the 
probability  of  collisions."  The 
respondents  interpreted  this  to  mean  the 
Service  and  the  Commission  would 
confer  with  the  owmers  of  such  obstacles 
and  consider  the  merits  of  marking  the 
obstacles.  However,  the  wording  could 
be  interpreted  to  mean  the  Service  and 
Commission  would  unilaterally  mark 
the  obstacles  and  such  action  would  not 
be  acceptable  to  the  utilities  involved. 

Response:  The  intended  meaning  of 
the  wording  was  that  the  Service  and 
Commission  would  consult  together  and 
evaluate  whether  the  situation 
warranted  marking  of  obstacles.  The 
Service  did  not  explain  the  next  step, 
that  if  marking  seemed  warranted,  the 
Service  would  work  with  the 
appropriate  owner  of  the  obstacle  to 
encourage  cooperative  marking  to 
protect  the  cranes.  The  Service  hopes 
the  wording  in  this  final  rule  better 
reflects  the  original  intent. 

8.  Concern  About  Inability  To 
Reproduce 

One  woman  supported  the  release  and 
said  she  hopyed  these  male  birds  know 
how  to  dance — apparently  in  reference 
to  the  absence  of  pairing  and  breeding 
in  the  cross- fostered  whooping  cranes  of 
the  Rocky  Mountain  population. 

Response:  Males  in  the  captive 
populations  do  know  how  to  dance  and 
breed  naturally.  There  is  no  basis  for 
believing  that  the  birds  released  in 
Florida  will  be  any  less  capable  of 
dancing  and  breeding. 


9.  Full  Section  7  Protection  on  State  and 
Federal  Lands 

Sierra  Club— The  Florida  Chapter 
recommended  that  full  protection  under 
section  7  of  the  Endangered  Species  Act 
should  apply  to  National  Forests,  other 
Federal  lands,  and  State  lands,  just  as  it 
does  for  experimental  populations  on 
National  Parks  and  National  Wildlife 
Refuges. 

Response:  The  designation  of 
experimental  nonessential  provides  full 
protection,  under  section  7  of  The 
Endangered  Species  Act,  only  to 
National  Wildlife  Refuges  and  National 
Park  lands.  Extending  full  protection  to 
State  lands  and  other  Federal  lands 
would  require  an  amendment  to  the 
Endangered  Species  Act  and  is  not  a 
prerogative  of  the  Service. 

W.  Exceptions  to  the  Take  Prohibition 
Should  Be  More  Narrowly  Defined 

The  Fund  For  Animals,  Inc.  suggested 
that  exceptions  to  take  prohibitions  are 
open  ended  and  susceptible  to  virtually 
any  interpretation.  Take  exceptions 
should  be  more  narrowly  restricted  to 
instances  where  such  removal  is  clearly 
related  to  advancing  the  conservation  of 
the  species.  Otherwise,  they  fear,  every 
time  a  crane  happens  to  land  on  the 
property  of  a  landowner  who  does  not 
recognize  the  value  of  a  whooping 
crane,  a  request  will  be  made  to  relocate 
the  crane. 

Response:  The  Service  agrees  that  a 
situation  could  arise  of  a  crane  landing 
on  private  property  where  it  is  not 
welcome,  and  the  Service  being 
requested  to  remove  it.  If  the  existence 
of  a  whooping  crane  on  the  property 
may  require  the  individual  to  modify 
his  activities  in  order  to  avoid  taking  the 
bird,  and  if  the  party  were  to  request  its 
removal,  the  Service  would  assess  the 
particular  circumstances  and  determine 
whether  removal  would  be  appropriate. 
If  it  appears  the  crane's  existence  on  the 
property  would  truly  conflict  with  the 
landowner's  activities,  the  Service 
would  work  with  the  affected  party  in 
an  attempt  to  reduce,  minimize  or  delay 
impacts.  If  necessary,  the  Service  may 
determine  that  it  is  in  the  best  interest 
of  the  whooping  crane  and  the 
reintroduction  effort  to  remove  the  bird. 

The  obvious  purpose  of  estabhshing 
the  experimental  population  is  to 
further  the  conservation  of  the  species 
and  advance  its  recovery  to  the  point 
where  downlisting  or  eventual  delisting 
is  appropriate.  All  Service  decisions 
pertaining  to  this  project  will  be 
directed  at  accomplishing  that  goal.  The 
consent,  support  and  cooperation  of 
agencies  and  persons  holding  any 
interest  in  land  which  may  be  affected 
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by  the  establishment  of  the  populatioo 
is  a  critical  factor  in  accomplishing  a 
successful  reintroduction.  Ln 
determining  whether  relocation  of  a 
whooping  crane  is  appropriate,  the 
nature  of  the  circumstances  will  be 
weighed  against  the  potential  impacts  to 
the  species,  and  a  decision  made  on  a 
case-by-case  basis.  The  Service  believes 
this  flexibility  is  critical  to  a  successful 
reintroduction. 

This  experimental  population  has 
broad  support  in  the  release  area.  The 
Service  does  not  expect  that  capricious 
requests  to  remove  whooping  cranes 
will  be  a  significant  problem. 

11.  General  Questions  About  the 
Proposal 

A  letter  from  a  Water  Management 
District  asked  four  questions  about  the 
proposal.  These  are  listed  below  and  the 
Service  response  follows  each. 

1.  Will  There  Be  Changes  in  the  Burning 
Regime  To  Benefit  Cranes? 

Response:  The  Service  and  the 
Commission  have  developed  a 
management  plan  identifying  prescribed 
burning  and  other  management 
practices.  The  current  2-  or  3-year  bum 
cycle  is  adequate.  There  may  be  an 
expansion  of  burning  into  some  areas 
not  currently  "prescribe  burned"  but  no 
decision  has  been  made  on  such 
specifics. 

2.  Will  There  Be  an  Attempt  To  Increase 
Crane  Habitat  at  Three  Lakes  Wildlife 
Management  Area? 

Response:  There  may  be  an  effort  to 
improve  the  quality  of  crane  habitat  at 
Three  Lakes  Wildlife  Management  Area. 
There  presently  are  no  plans  to  actively 
increase  the  crane  habitat  acreages. 
However,  the  Service  does  not 
anticipate  that  such  will  occur  as  a 
consequence  of  restoration  of  original 
drainage  patterns  and  increased  use  of 
the  prairie  as  a  water  conservation  area. 
These  changes  are  not  a  consequence  of 
Service  management  actions. 

3.  How  are  Whooping  Cranes  Expected 
to  Interact  With  Sandhill  Cranes?  Will 
There  Be  Competition  for  Food  or  Nest 

sites? 

Response:  The  two  cranes  are 
members  of  the  same  genus.  They 
associate  together  in  the  Great  Plains 
and  Rocky  Mountains  in  feeding, 
roosting,  and  migrating  flocks.  The 
whooping  crane,  being  larger,  tends  to 
dominate.  Their  foods  are  similar  in  the 
uplands  but  whooping  cranes  are  more 
aquatic  in  their  diet  in  wetlands.  There 
do  not  appear  to  be  food  shortages  so 
the  Service  does  not  anticipate 
competition  for  food.  The  whooping 


crane  may  displace  sandhill  cranes  from 
some  nest  sites. 

4.  How  Will  the  Water  Management 
District  be  Informed  of  any  Movement  of 
Whooping  Cranes  into  District-owned 
Lands? 

Response:  The  Water  Management 
District  will  be  notified  by  phone,  and 
if  desirable,  by  letter. 

National  Environmental  Policy  Act 

An  Environmental  Assessment 
prepared  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969  is  available  to  the  public  at  the 
Service  Office  identified  in  the 
"ADDRESSES"  section.  It  has  been 
determined  that  this  action  is  not  a 
ma|or  Federal  action  that  would 
significantly  affect  the  quality  of  the 
human  environment  within  the  meaning 
of  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (implemented 
at  40  CFR  parts  1500-1508). 

Required  Determinations 

The  Service  has  determined  that  this 
is  not  a  major  rule  as  defined  by 
Executive  Order  12291  and  that  the  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  as  described  in  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354).  The 
rule  does  not  contain  any  information 
collection  or  record  keeping 
requirements  as  defined  in  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511).  The  Service  has  also 
determined  that  this  action  would  not 
involve  any  taking  of  constitutionally 
protected  property  rights  that  require 
preparation  of  a  takings  implication 
assessment  under  Executive  Order 
12630.  The  rule  does  not  require  a 
Federalism  assessment  under  Executive 
Order  12612  because  it  would  not  have 
any  significant  federalism  effects  as 
described  in  the  order. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 


RegulatioB  Promulgation 

PART  17— [AMENDED] 

Accordingly.  f>art  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations  is  hereby  amended  as  set 
foilh  below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authotily.  16  U.S.C  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L  9^ 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  Section  17.11(h)  is  amended  by 
revising  the  entry  for  "Crane, 
whooping"  under  BIRDS  to  read  as 
follows: 

f  1 7.1 1    Endangered  and  thraatenad 
wUdlifa. 

*        •        •        •        • 

(h)*** 


Species 


Comnon  name 


SdentMcname 


Historic  range 


Vertebrate  populatiori  wt)ere  erv 
oangered  or  ituBatened 


Status 


When 
Istad 


CriUcai 
ttatiitat 


Spedal 
njtes 


Biros 


Cranes  whooping  „.    Grus  tmtricana 


T 


Canada, 
east  to 
.._.uto A) .... 


USA.  (Rodcy  Mo«jnlains    Entire,  except  wtwre  listed  as  an    E  1.3 

CaroUnas)  Mexico.  experimental  population. 

U.S.A.  (FL)  „..     XN  4a7 


17.95(b)        NA 
NA  17.84(h) 


501 


3.  SO  CFR  17.84  is  amended  by  adding 
a  new  paragraph  (h)  as  follows: 

}17^    Spadal  rulaa    vaftabrataa. 

*        •        •        *        • 

(h)  Whooping  crane  [Cms  americana). 
(1)  The  whooping  crane  population 
identified  in  paragraph  (h)(8)  of  this 
section  is  a  nonessential  experimental 
population. 

(2)  No  person  may  take  this  species  in 
the  wild  in  the  experimental  population 
area  except  when  such  take  is 
accidental,  unavoidable,  and  not  the 
purpose  of  the  carrying  out  of  an 
otherwise  lawful  activity,  or  as  provided 
in  paragraphs  (h)  (3)  and  (4)  of  this 
section. 

(3)  Any  person  with  a  valid  permit 
issued  by  ^e  Fish  and  Wildlife  Service 
(Service)  imder  §  17.32  may  take 
whooping  cranes  in  the  wild  in  the 
experimental  population  area. 

(4)  Any  employee  or  agent  of  the 
Service  or  State  wildlife  agency  who  is 
designated  for  such  purposes,  when 
acting  in  the  course  of  official  duties, 
may  take  a  whooping  crane  in  the  wild 


in  the  experimental  population  area  if 
such  action  is  necessary  to: 

(i)  Relocate  a  whooping  crane  to  avoid 
conflict  with  human  activities; 

(ii)  Relocate  a  whooping  crane  that 
has  moved  outside  the  Kissimmee 
Prairie  when  removal  is  necessai^  or 
requested; 

(iii)  Relocate  whooping  cranes  within 
the  experimental  population  area  to 
improve  survival  and  recovery 
prospects; 

(iv)  Relocate  whooping  cranes  fi-om 
the  experimental  population  area  into 
captivity; 

(v)  Aid  a  sick,  injured,  or  orphaned 
specimen;  or 

(vi)  Dispose  of  a  dead  specimen,  or 
salvage  a  dead  specimen  which  may  be 
useful  for  scientific  study. 

(5)  Any  taking  pursuant  to  paragraphs 
(h)  (3)  and  (4)  of  this  section  must  be 
immediately  reported  to  the  National 
Whooping  Crane  Coordinator,  U.S.  Fish 
and  Wildhfe  Service,  P.O.  Box  1306, 
Albuquerque,  New  Mexico  87103 
(Phone:  505/766-2904).  who,  in 
conjunction  with  his  counterpart  in  the 
Canadian  Wildlife  Service,  will 


determine  the  disposition  of  any  live  or 
dead  specimens. 

(6)  No  person  shall  possess,  sell, 
deliver,  carry,  transport,  ship,  import,  or 
export  by  any  means  whatsoever,  any 
such  species  from  the  experimental 
population  taken  in  violation  of  these 
regulations  or  in  violation  of  applicable 
State  fish  and  wildlife  laws  or 
regulations  or  the  Endangered  Species 
Act. 

(7)  It  is  unlawful  for  any  person  to 
attempt  to  commit,  solicit  another  to 
commit,  or  cause  to  be  committed,  any 
offense  defined  in  paragraphs  (h)  (2) 
through  (6)  of  this  section. 

(8)  The  geographic  area  that  the 
nonessential  experimental  population 
may  inhabit  will  include  the  entire  State 
of  Florida.  The  reintroduction  site  will 
be  the  Kissimmee  Prairie  portions  of 
Polk,  Osceola,  Highlands,  and 
Okeechobee  counties.  Current 
information  indicates  that  the 
Kissimmee  Prairie  is  within  the  historic 
range  of  the  whooping  crane  in  Florida. 
There  are  no  other  extant  populations  of 
whooping  cranes  that  could  come  into 
contact  with  the  experimental 
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population.  The  only  two  extant 
populations  occur  well  west  of  the 
Mississippi  River.  The  AransasAVood 
Buffalo  National  Park  population  nests 
in  the  Northwest  Territories  and 
adjacent  areas  of  Alberta,  Canada, 
primarily  within  the  boundaries  of  the 
Wood  Buffalo  National  Park,  and 
winters  along  the  Central  Texas  Gulf  of 
Mexico  coast  at  Aransas  National 
Wildlife  Refuge.  The  other  population, 
which  was  cross- fostered  by  wild 
sandhill  cranes  but  has  failed  to 
reproduce,  summers  in  Idaho,  western 
Wyoming  and  southwestern  Montana 
and  winters  in  New  Mexico.  Whooping 
cranes  adhere  to  ancestral  breeding 
areas,  migratory  routes,  and  wintering 
grounds  leaving  little  possibility  that 
individuals  from  the  two  extant 
populations  will  stray  into  Florida. 
Studies  of  whooping  cranes  have  shown 
that  migration  is  learned  rather  than 
innate  behavior.  The  experimental 
population  released  at  Kissimmee 
Prairie  is  expected  to  remain  within  the 
prairie  region  of  central  Florida. 

(9)  The  reintroduced  population  will 
be  closely  monitored  during  the 
duration  of  the  projects  by  the  use  of 
radio  telemetry.  Any  animal  which  is 
determined  to  be  sick,  injured,  or 
otherwise  in  need  of  special  care  would 
be  immediately  recaptured  by  Service  or 
State  wildlife  personnel  or  their 
designated  agent  and  given  appropriate 
care.  Such  animals  will  be  released  back 
to  the  wild  as  soon  as  possible,  unless 
physical  or  behavioral  problems  make  it 
necessary  to  return  them  to  a  captive 
breeding  facility. 

(10)  The  status  of  the  experimental 
population  will  be  reevaluated 
periodically  to  determine  future 
management  needs.  This  review  will 
take  into  account  the  reproductive 
success  and  movement  patterns  of  the 
individuals  released  on  the  area. 

Dated:  December  28, 1992. 
Richard  N.  Smith, 

Acting  Director,  Fish  and  Wildlife  Service. 
|FR  Doc  93-1373  Filed  1-21-93;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

hiational  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  625 

[Docket  No.  921230-3020] 

Summer  Flounder  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (N'MFS),  NOAA,  Commerce. 


ACTION:  Final  specifications  for  the  1993 
summer  flounder  fishery. 

SUMMARY:  NMFS  issues  this  notification 
of  final  specifications  to  implement  the 
1993  catch  quotas  for  the  summer 
flounder  fishery.  Regulations  governing 
this  fishery  require  the  Secretary  of 
Commerce  (Secretary)  to  publish 
specifications  for  the  upcoming  fishing 
year.  This  action  is  intended  to  fulfill 
this  requirement  and,  thereby,  prevent 
overfishing  of  the  summer  flounder 
resource. 

EFFECTIVE  DATE:  January  1, 1993. 
ADDRESSES:  The  environmental  impact 
statement  and  analyses  for  Amendment 
2  to  the  Fishery  Management  Plan  for 
the  Summer  Flounder  Fishery  (FMP)  are 
available  from  John  C.  Bryson, 
Executive  Director,  Mid-Atlantic 
Fishery  Management  Council,  room 
2115,  Federal  Building,  300  South  New 
Street,  Dover,  DE  19901. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathi  Rodrigues,  508-281-9324. 
SUPPI^MENTARY  INFORMATION: 
Regulations  implementing  Amendment 
2  to  the  FMP  are  found  at  50  CFR  part 
625  and  were  published  on  December  4, 
1992  (57  FR  57358).  The  Amendment 
established  several  conservation  and 
management  measures  including:  A 
moratorium  on  new  entrants  into  the 
commercial  fishery,  an  annual 
commercial  quota,  minimum  mesh  and 
fish  sizes,  seasons,  bag  limits,  etc.  The 
process  to  set  the  annual  commercial 
quota  and,  if  necessary,  adjust  some  of 
the  fishing  restrictions  is  described  in 
§  625.20.  The  purpose  of  this 
notification  is  to  specify  the  annual 
coastwide  and  individual  commercial 
quotas  and  other  fishing  restrictions  for 
the  upcoming  summer  flounder  fishing 
year. 

Annual  Review  Process 

The  Summer  Flounder  Monitoring 
Committee  (Committee),  made  up  of 
representatives  from  the  Atlantic  States 
Marine  Fisheries  Commission,  the  Mid- 
Atlantic  Fishery  Management  Council 
(Council),  the  New  England  Fishery 
Management  Council  and  NMFS,  is 
required  to  review,  on  an  annual  basis, 
scientific  and  other  relevant  information 
and  recommend  catch  quotas  and  other 
restrictions  necessary  to  result  in  a 
fishing  mortality  rate  of  0.53  for  the 
years  1993-1995,  and  0.23  in  1996  and 
thereafter.  The  schedule  of  fishing 
mortality  rates  is  mandated  by 
Amendment  2  to  the  FMP  and  is 
necessary  to  prevent  overfishing  of  the 
summer  flounder  resource. 

The  scientific  and  statistical 
information  that  are  to  be  reviewed 


annually  by  the  Committee  are  listed  in 
§  625.20(a).  The  measures  that  require 
consideration  by  the  Committee  and 
that  may  be  adjusted  are  found  in 
§  625.20(b). 

The  Committee's  annual  review  for 
the  1993  fishing  year  resulted  in  a 
recommendation  to  set  the  1993 
coastwide  commercial  quota  equal  to 
12.35  million  pounds  (5.6  million  kg) 
and  the  recreational  target  quota  at  4.36 
million  fish  estimated  to  be  8.38  milUon 
pounds  (3.8  million  kg).  No  further 
recommendations  for  adjustments  to 
existing  fishing  restrictions  were  made 
and,  therefore,  all  other  measures  (e.g., 
commercial  minimum  fish  size  and  net 
minimum  mesh  size;  recreational 
minimum  fish  size,  possession  limit  and 
season)  remain  as  established  by 
Amendment  2.  The  commercial  quota 
represents  the  level  of  allowable 
coastwide  commercial  landings 
necessary  to  achieve  a  0.53  fishing 
mortality  rate  in  the  commercial  sector 
of  the  fishery.  It  is  calculated  based  on 
a  simulation  of  the  effects  of  the  existing 
minimum  fish  and  mesh  sizes  on 
landings,  utilizing  the  most  currently 
available  estimates  of  stock  size  and  an 
assumption  that  recruitment  will  be  at 
average  levels. 

The  recreational  sector  of  the  fishery 
is  also  constrained  to  the  schedule  of 
fishing  mortality  rates,  and  for  1993,  the 
rate  is  also  0.53.  The  FMP  utilizes  a 
different  approach  to  achieve  this  rate  in 
the  recreational  sector  consisting  of  a 
combination  of  bag,  season  and  size 
limits  rather  than  state  quotas  and 
closures.  The  "target"  level  of 
recreational  landings  for  the  1993 
fishing  year  that  will  result  in  a  fishing 
mortality  rate  of  0.53  is  estimated  to  be 
8.38  million  pounds  (3.8  miUion  kg)  or 
4.36  million  fish. 

Based  on  an  analysis  of  the  factors 
listed  in  §  625.20(a),  the  Committee 
determined  that  the  measures  ciirrently 
in  place  for  the  recreational  fishery  are 
sufficient  to  remain  within  the 
recreational  target  quota. 

The  Committee's  recommendation 
was  subsequently  forwarded  to  the 
Council's  Demersal  Species  Committee, 
which  reviewed  the  basis  for  the 
recommendation  and  made  the  identical 
recommendation  to  the  full  Council. 
After  conducting  its  own  review, 
including  consideration  of  any  public 
comments,  the  Council  voted  to  adopt 
this  recommendation  and  forward  it  to 
the  Regional  Director,  Northeast  Region. 
This  recommendation  was  approved  by 
the  Regional  Director  for  publication  in 
the  Federal  Register  as  a  notification  of 
proposed  specifications.  All  of  the  steps 
above  were  conducted  in  accordance 
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with  the  Annual  Review  Process 
described  in  §625.20  of  the  regulations. 

The  Council  also  requested  tnat  final 
implementation  of  the  annual  quota  be 
expedited  so  as  to  correspond  with  the 
beginning  of  the  tishing  year  on  January 
1, 1993.  This  is  because  all  sources  of 
mortality  that  occur  during  1993, 
including  any  landings,  must  be 
accounted  for  and  applied  to  the  quota 
to  achieve  the  0.53  fishing  mortality  rate 
prescribed  by  the  FMP. 

The  notification  of  proposed 
specifications  containing  the  annual 
coastwide  commercial  quota 
recommendation  of  12.35  million 
pounds  (5.6  million  kg)  and  state  quotas 
was  filed  for  public  inspection  by  the 
Office  of  the  Federal  Register  on 
December  21, 1992  and  published  on 
December  24, 1992  (57  FR  61389).  The 
public  comment  period  ended  on 
January  5, 1993.  This  notification  of 
final  specifications  does  not  contain  any 
changes  fit>m  the  proposed 
specifications. 

Comments  and  Responses 

Comments  were  received  fit>m:  a  law 
firm  representing  the  Southern  New 
England  Fishermen's  and  Lobstermen's 
Association;  the  Commissioner  of  the 
Connecticut  Dept.  of  Environmental 
Protection;  Congressman  Sam 
Cejdenson,  Senator  Christopher  Dodd 
and  Senator  Joseph  1.  Leiberman,  all 
from  Connecticut. 

Comment:  A  commenter  objects  to  the 
short  comment  period,  contending  that 
it  was  imreasonably  short  and  included 
two  national  holidays. 

Response:  The  comment  period  was 
necessary  as  requested  by  the  Council, 
to  expedite  the  final  quota  specification 
due  to  the  imminent  start  of  the  fishing 
year.  NMFS  points  out,  however,  that 
throughout  the  annual  review  process 
beginning  in  August,  1992.  the  quota 
recommended  by  the  ASMFC 
committee,  the  Council's  Demersal 
Committee  and,  eventually,  the  full 
Council  was  well  known  to  the  public 
and  opportunities  for  public  input  were 
provided  during  Council  meetings. 

Comment:  The  specifications  are 
"major"  under  Executive  Order  (E.O.) 
12291  because  they  significantly  impact 
Connecticut  fishermen. 

Response:  Because  fishing  mortality 
rates  were  well  above  the  level 
necessary  to  prevent  overfishing  the 
summer  flounder  resource,  Amendment 
2  to  the  FMP  implemented  a  5-year 
schedule  of  reductions  to  begin  to 
restore  the  resource.  Amendment  2  was 
approved  by  the  Secretary  and 
published  on  December  4, 1992.  A 
determination  was  made  that  the  rule 
was  not  a  "major  rule"  under  E.O. 


12291,  based  on  the  regulatory  impact 
review  which  analyzes  the  impact 
across  the  entire  fishery.  However,  it 
was  also  determined  that  Amendment  2 
may  have  a  significant  effect  on  a 
substantial  number  of  small  entities  and 
an  analysis  was  prepared.  The  analysis 
concluded  that  the  long-term  benefit  to 
the  summer  flounder  stock  and  the 
fishery  is  expected  to  greatly  outweigh 
the  short-term  costs  to  small  entities. 
This  final  notification  merely  specifies 
the  allowable  quota  that  can  be  taken  to 
achieve  the  0.53  fishing  mortality  rate, 
mandated  by  the  approved  Amendment. 

Comment:  The  quota  violates  national 
standard  2  because  it  is  based  on 
unsound,  inappropriate  and  unrealistic 
data  rather  than  the  best  scientific 
information  available.  Landings  in 
Connecticut  were  inadequately  recorded 
until  1987.  The  ten-year  period  upon 
which  the  quota  is  based  (1980-1989) 
results  in  a  Connecticut  quota  of 
approximately  118,000  lbs  (52,679  kg). 
This  represents  a  71  percent  reduction 
from  Connecticut's  1991  landings  and 
may  result  in  a  closure  in  February 
forcing  Connecticut  vessels  to  land  in 
Rhode  Island  or  New  York.  In  addition, 
the  ten-year  average  does  not  adequately 
reflect  the  recent  increases  in  the  size 
and  productivity  of  the  Stonington  fleet 
which  creates  bias  against  Connecticut 
in  favor  of  other  States. 

Response:  NMFS  is  unaware  of  any 
additional  landings  data  that  may  be 
used  to  calculate  the  quotas.  The 
ASMFC  Committee  and  Council 
Demersal  Species  Committee  used  all 
available  landings  data.  Therefore,  the 
quota  is  based  on  the  best  scientific 
information  available.  As  a  member  of 
ASMFC,  Connecticut  was  able  to 
present  its  concerns  throughout  the 
development  of  Amendment  2. 

Similar  comments  were  made  in 
conjunction  with  approval  of 
Amendment  2  from  fishermen  of  other 
states.  They  believed  the  quota  was 
biased  against  them  because  of  their 
states'  earlier  conservation  actions,  such 
as  trawling  prohibitions  and  minimum 
sizes,  that  affected  landings  during  the 
period.  The  ASMFC  recognized  there 
were  many  circumstances  that  could 
result  in  claims  of  bias:  however,  in 
adopting  the  Amendment  the  states 
decided  to  put  these  concerns  aside  to 
achieve  the  long-term  conservation 
benefits  and  potential  increases  in  yield. 

The  percent  of  the  quota  allocated  to 
each  state  is  based  on  each  state's 
historical  landing  levels  over  the  10- 
year  period  selected.  All  member  states 
of  the'ASMFC,  including  Connecticut, 
agreed  to  this  time  period  and  the 
manner  of  distributing  the  annual  quota 
on  a  state-by-state  basis  Although 


Connecticut's  fleet  may  have  increased 
greatly  in  size  and  productivity  in 
recent  years,  it  may  not  have  done  so 
relative  to  the  other  states.  Regardless, 
the  quota  is  not  based  on  the  size  of  the 
fleet  but  rather,  the  size  of  the  resource 
and  the  yield  that  can  be  produced  on 
a  sustainable  basis. 

Finally,  these  regulations  do  not 
preclude  the  option  of  Connecticut 
vessels  to  land  in  other  states  such  as 
NY  or  RI,  provided  those  states  have 
quota  remaining.  This  can  occur  even  if 
Connecticut's  fishery  is  closed. 
Connecticut  dealers  may  also  purchase 
summer  flounder  that  was  landed  in  any 
state  that  has  quota  remaining. 

Commenf; Tne  12.35  million  pound 
quota  (5.6  million  kg)  discriminates 
against  Connecticut  fishermen  and 
dealers,  contrary  to  national  standard  4. 
Connecticut  dealers  are  particularly 
discriminated  against  because  tliey  will 
not  be  able  to  purchase  summer 
flounder  after  a  closure  occurs. 

Response:  Connecticut  is  not  being 
discriminated  against  because  all  states 
must  abide  by  their  assigned  quota  and 
close  their  respective  fisheries  once  a 
quota  is  achieved.  All  of  the  states 
agreed  to  the  mortality  reductions  and 
the  process  to  achieve  them.  The  annual 
quota  is  simply  a  manifestation  of  the 
agreement.  In  addition,  Connecticut 
dealers  may  purchase  summer  flounder 
landed  in  any  state  that  has  quota 
available. 

Comment:  The  Regional  Director  is 
requested  to  use  his  authority  to  adjust 
Connecticut's  share  to  roughly  280,000 
lbs  (125,000  kg)  or  take  immediate 
action  to  stop  implementation  of  the 
quota. 

Response:  The  Regional  Director  does 
not  have  the  authority  to  adjust 
Connecticut's  quota  or  to  stop 
implementation.  The  percent  of  the 
quota  apportioned  to  each  state  is  set  by 
the  regulations  implementing  the  FMP 
and  can  only  be  changed  by  FMP 
amendment.  Any  amendment  to  the 
FMP  would  likely  be  initiated  by  the 
Council  and  the  ASMFC,  mirroring  the 
same  procedure  required  for  original 
implementation. 

Comment:  A  commenter  supports 
efiorts  to  prevent  overfishing. 

Response:  N^MFS  believes  that  full 
implementation  of  the  state  quota 
system  is  necessary  to  prevent 
overfishing  the  summer  flounder 
resource. 

1993  State  Quota* 

This  notification  of  final 
speciHcations  sets  forth  the 
determination  of  Regional  Director, 
Northeast  Region,  to  implement  a 
coastwide  commercial  quota  equal  to 
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12.35  million  pounds  (5.6  million  kg). 
The  following  table  presents  the  Hnal 
1993  coastwide  commercial  quota 
apportioned  among  each  state  according 
to  the  percent  shares  specified  by 
Amendment  2  to  the  FMP. 


Stale 

Share  (per- 
cent) 

1993  Quota 

(pounds) 

ME „. 

NH 

0.0482 
0.0005 
6.9111 

1S8914 
0.9632 
7.748R 

16.9473 
0.0180 
2.0662 

21.6001 

27.8155 

5.956 
62 

MA 

853.521 

Rl  

CT      .     .„ 

1.962.588 
117.720 

NJ  "ZZZZ.L.Z... 

DE  

MD  

VA 

NC 

9!S6.952 

2,092.992 

2523 

255.176 
2.667.612 
3,435.214 

Classification 

This  action  is  authorized  by  50  CFR 
part  625  and  complies  with  Executive 
Order  12291  and  the  National 
Environmental  Policy  Act. 

The  Regional  Director  has  determined 
that  this  action  is  necessary  for  the 
conservation  and  management  of  the 
summer  flounder  fishery  and  is 
consistent  with  Amendment  2  to  the 
FMP. 

These  final  specifications  do  not 
contain  a  collection-of-information 
requirement  subject  to  the  Paperwork 
Reduction  Act. 

A  final  environmental  impact 
statement  (FEIS)  was  prepared  for 
Amendment  2  and  subjected  to  public 
comment.  The  FEIS  concluded  that  the 
preferred  alternative  which  included  the 
method  for  determination  of  annual 
commercial  and  recreational  quotas 
based  on  a  specified  fishing  mortality 
rate  was  environmentally  preferable 
compared  to  the  status  quo.  The 
measures  contained  in  these  final 
specifications  are  within  the  scope  of 
analysis  of  the  FEIS  for  Amendment  2; 
therefore  no  supplemental  EIS  or 
environmental  assessment  is  necessary 
for  this  action. 

These  final  specifications  do  not  alter 
the  impacts  analyzed  within  the 
regulatory  impact  review  (RIR)  for 
Amendment  2.  On  the  basis  of  the  RIR, 
these  final  specifications  are  determined 
not  to  be  a  major  rule  under  E.O.  12291. 

Previously,  a  determination  was  made 
that  Am.endment  2  may  have  a 
significant  effect  on  a  substantial 
number  of  small  entities  and  a  RIR/final 
regulatory  flexibility  analysis  was 
prepared.  That  analysis  was  in  large  part 
based  on  the  commercial  and 
recreational  quotas  for  1993  needing  to 
attain  a  fishing  mortality  rate  of  0.53. 
the  same  fishing  mortality  rate  that 
these  final  specifications  would  obtain. 
The  long-term  benefit  to  the  summer 


flounder  stock  and  the  fishery  is 
expected  to  greatly  outweigh  short-term 
costs  to  small  entities  managed  under 
quota  restrictions. 

These  final  specifications  do  not 
contain  policies  with  federalism 
implications  sufficient  to  warrant 
preparation  of  a  federalism  assessment 
under  E.O.  12612. 

The  most  recent  biological  opinion  on 
the  impacts  of  the  summer  flounder 
fishery  on  threatened  and  endangered 
species  concluded  that  the  fishery  may 
jeopardize  the  Kemp's  ridley  sea  turtle, 
and  certain  reasonable  and  prudent 
alternatives  were  suggested. 
Management  measures  for  Amendment 
2  were  determined  to  be  consistent  with 
those  suggestions;  therefore,  these  final 
specifications  are  also  consistent  with 
those  suggestions. 

Authority:  16  U.S.C  1801  et  seq. 

List  of  Subjects  in  50  CFR  Part  625 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  15, 1993. 
William  W.  Fox.  Jr.. 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
IFR  Doc.  93-1479  Filed  1-15-93;  1.40  pml 
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National  Oceanic  and  Atmospheric 
Administration  (NOAA) 

50  CFR  Parts  672  and  675 
[Docket  No.  921 108-3008] 
RIN  064fr-AF24 

Grourtdfish  of  the  Gulf  of  Alaska,  and 
Groundfish  Rshery  of  the  Bering  Sea 
and  Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA.  Commerce. 
action:  Final  rule. 

SUMMARY:  NMFS  issues  regulations  to 
establish  two  trawl  test  areas  in  the  Gulf 
of  Alaska  (GOA)  and  one  trawl  test  area 
in  the  Bering  Sea  and  Aleutian  Islands 
(BSAI)  area  where  pelagic  and  bottom 
trawl  fishermen  could  test  their  trawl 
fishing  gear  when  the  GOA  or  BSAI 
otherwise  would  be  closed  to  trawling. 
This  rule  is  necessary  to  reduce  lost 
fishing  time  from  gear  problems,  thereby 
reducing  economic  costs.  It  is  intended 
to  promote  the  goals  and  objectives  of 
the  North  Pacific  Fishery  Management 
Council  (Council)  with  respect  to 
groundfish  management  off  Alaska.  ■ 

EFFECTIVE  DATE:  January  15. 1993. 
ADDRESSES:  Individual  copies  of  the 
environmental  assessment/regulatory 


impact  review/final  regulatory 
flexibility  analysis  (EA/RIR/FRFA)  may 
be  obtained  from  the  Fisheries 
Management  Division,  Alaska  Region, 
National  Marine  Fisheries  Service,  P.O. 
Box  21668,  Juneau.  AK  99802. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  C.  Ham,  Fisheries  Management 
Biologist.  NMFS.  907-586-7229. 

SUPPlfMENTARY  INFORMATION: 
Background 

The  domestic  and  foreign  groimdfish 
fisheries  in  the  exclusive  economic  zone 
of  the  GOA  and  BSAI  are  managed  by 
the  Secretary  of  Commerce  (Secretary) 
under  the  Fishery  Management  Plan 
(FMP)  for  Groundfish  of  the  GOA  and 
the  FMP  for  the  Groundfish  Fishery  of 
the  BSAI  area.  These  FMPs  were 
prepared  by  the  Council  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act)  and 
are  implemented  by  regulations  for  the 
foreign  fishery  at  50  C!FR  part  611  and 
for  the  U.S.  fishery  at  50  CFR  parts  672 
and  675.  respectively.  General 
regulations  that  also  pertain  to  U.S. 
fisheries  appear  at  50  CFR  part  620. 

Amendment  27  to  the  GOA  FMP  and 
Amendment  %2  to  the  BSAI  FMP  were 
approved  by  the  Secretary  on  December 
14. 1992.  These  amendments  provide 
NMFS  with  the  authority  to  establish 
trawl  test  areas.  Under  this  authority,  a 
regulatory  amendment  (57  FR  59702, 
E)ecember  14. 1992)  was  proposed  to 
establish  two  areas  in  the  GOA  and  one 
area  in  the  BSAI  area  where  pelagic  and 
bottom  trawl  fishermen  could  test  their 
trawl  fishing  gear  when  the  GOA  or 
BSAI  otherwise  is  closed  to  trawling.  A 
full  description  of  the  trawl  test  area 
program  was  published  on  December 
14. 1992,  in  the  preamble  to  the 
proposed  rule.  Additional  information 
is  contained  in  the  preamble  to  the 
proposed  rule  as  well  as  in  the  EA/RIR/ 
FRFA,  whit:h  is  available  (see 
ADDRESSES). 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  reviewed  the 
reasons  for  this  rule  and  the  comments 
received.  He  has  determined  that  this 
rule  is  necessary  for  conservation  and 
management  of  the  groundfish  fisheries 
and,  therefore,  has  approved  it. 

Changes  in  the  Final  Rule  From  the 
Proposed  Rule 

No  changes  frtim  the  proposed  rule 
are  contained  in  the  final  rule. 

Response  to  Comments  on  the  Proposed 
Rule 

Two  letters  were  received  during  the 
public  comment  period.  Of  these  letters. 
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one  had  no  comment,  and  one  was  in 
favor  of  implementing  the  trawl  test 
areas.  The  comment  in  favor  is 
summarized  as  follows: 

Comment:  The  final  rule 
implementing  trawl  test  areas  should  be 
made  effective  by  January  14, 1993,  so 
that  vessels  will  be  able  to  use  the  trawl 
test  areas  before  the  start  of  the  1993 
fishing  season,  Trawl  test  areas  are 
important,  because  if  vessels  do  not  test 
their  trawl  gear  and  associated 
electronic  gear  before  the  start  of  the 
season,  they  risk  losing  the  whole 
fishing  period  if  problems  occur.  Trawl 
testing  minimizes  the  possibility  of 
higher  bycatch  rates  and  maximizes  the 
efficiency  of  the  fishing  operations. 
Trawl  testing  maximizes  the  value  of  the 
fishery  because  it  lowers  bycatch  rates, 
which  provides  more  harvesting  days 
for  the  trawl  fleet.  Vessels  that  have 
wintered  in  Seattle  are  able  to  test  their 
nets  in  Washington  State's  Puget  Sound 
test  area  before  travelling  to  Alaska,  but 
vessels  wintering  in  Alaska  do  not  have 
that  same  opportunity. 

Response:  NMFS  notes  the  comment. 
The  rule  will  be  effective  as  soon  as 
possible. 

Classification 

The  Assistant  Administrator  has 
determined  that  this  final  rule  is 
necessary  for  the  conservation  and 
management  of  the  groundfish  fishery 
off  Alaska  and  that  it  is  consistent  with 
the  Magnuson  Act  and  other  applicable 
law. 

The  Alaska  Region,  NMFS,  prepared 
an  environmental  assessment  (EA)  for 
this  finalrule  that  discusses  the  impacts 
on  the  environment  as  a  result  of  this 
rule.  The  Assistant  Administrator 
concluded  that  no  significant  impact  on 
the  human  environment  will  result  from 
its  implementation.  The  public  may 
obtain  a  copy  (see  ADDRESSES). 

The  Assistant  Administrator 
determined  that  this  rule  is  not  a  major 
rule  requiring  a  regulatory  impact 
analysis  under  Executive  Order  12291. 
Based  on  the  socio-economic  impacts 
discussed  in  the  EA/RIR/FRFA  prepared 
by  the  Alaska  Region,  NMFS  has 
concluded  that  none  of  the  measures  in 
this  rule  would  cause  impacts 
considered  major  for  purposes  of  E.O. 
12291. 

The  final  regulatory  flexibility 
analysis  (FRFA)  prepared  as  part  of  the 
ER/RIR/FRFA  concludes  that  this  rule 
would  have  significant  ejects  on  small 
entities.  More  than  2,000  vessels  may 
fish  for  groundfish  o^  Alaska  in  1993 
and  future  years.  This  rule  is  expected 
to  have  positive  economic  benefits  by 
reducing  lost  fishing  time  due  to 
inoperative  fishing  gear  by  allowing 


vessel  operators  to  test  their  gear  before 
the  beginning  of  the  trawl  season.  A 
copy  of  this  document  may  be  obtained 
(see  ADDRESSES). 

An  informal  consultation  under  the 
Endangered  Species  Act  was  concluded 
for  this  rule  on  June  11, 1992.  As  a 
result  of  the  informal  consultation,  the 
Regional  Director  determined  that  the 
fisheries  managed  under  50  CFR  parts 
672  and  675  and  as  revised  under  this 
rule  are  not  likely  to  adversely  affect 
endangered  or  threatened  species  or 
critical  habitat.  Therefore,  formal 
consultation  pursuant  to  section  7  of  the 
Endangered  Species  Act  is  not  required 
for  adoption  of  this  rule. 

This  rule  does  not  contain  a  collection 
of  information  requirement  for  purposes 
of  the  Paperwork  Reduction  Act. 

NMFS  has  determined  that  this  rule 
will  be  implemented  in  a  manner  that 
is  consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
management  program  of  the  State  of 
Alaska.  This  determination  has  been 
submitted  for  review  by  the  responsible 
State  agency  under  section  307  of  the 
Coastal  Zone  Management  Act. 
Consistency  is  inferred  because  the 
appropriate  State  agency  did  not  reply 
within  the  statutory  time  period. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
Assessment  under  Executive  Order 
12612. 

The  30-day  period  of  delayed 
effectiveness  is  waived  under  section 
553(d)(1)  of  the  Administrative 
Procedure  Act.  This  determination  was 
reached  because  a  delay  in  the 
effectiveness  of  this  rule  is  not 
necessary  since  it  relieves  a  restriction 
on  the  trawl  fleet.  Immediate 
effectiveness  of  the  rule  would  allow  the 
trawl  fleet  to  test  their  trawl  gear  prior 
to  the  opening  of  the  trawl  season  on 
January  20, 1993.  The  inability  to  test 
trawl  gear  is  a  burden  on  the  industry 
and  results  in  a  loss  of  fishing  efficiency 
and  increased  costs. 

List  of  Subjects  in  50  CFR  Parts  672  and 
675 

Fisheries,  Reporting  and 
recordkeeping. 

Dated:  January  15, 1993. 

William  W.  Fox,  Jr.. 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  parts  672  and  675  are 
amended  as  follows: 


PART  672— GROUNDFISH  OF  THE 
GULF  OF  ALASKA 

1.  The  authority  citation  for  part  672 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  672.24,  paragraph  (f)  is  added 
to  read  as  follows: 

f67U4    GMf  Hmitations. 


(0  Trawl  Gear  Test  Areas— (1) 
Genera].  For  purposes  of  allowing 
pelagic  and  bottom  trawl  fishermen  to 
test  trawl  fishing  gear,  NMFS  may 
establish,  after  consulting  with  the 
Council,  locations  for  the  testing  of 
trawl  fishing  gear  in  areas  that  would 
otherwise  be  closed  to  trawling, 

(2)  For  the  purposes  of  this  section, 
"trawl  gear  testing"  means  deploying 
trawl  gear  in  areas  designated  in  this 
paragraph  under  the  following 
conditions: 

(i)  The  cod  end  shall  be  unzipped 
while  trawl  gear  testing; 

(ii)  Grounafish  shall  not  be  possessed 
on  board  when  trawl  gear  testing;  and 

(iii)  Observers  on  board  vessels  during 
the  time  spent  trawl  gear  testing  shall 
not  fulfill  observer  requirements  at 
§672.27. 

(3)  The  establishment  of  test  areas 
must  comply  with  the  following  five 
criteria: 

(i)  Depth  and  bottom  type  must  be 
suitable  for  testing  the  particular  gear 
type. 

(ii)  The  areas  must  be  outside  State 
waters. 

(iii)  The  areas  must  be  in  locations  not 
normally  closed  to  fishing  with  that  gear 
type. 

(iv)  The  areas  must  be  in  locations 
that  are  not  usually  fished  heavily  by 
that  gear  type. 

(v)  The  areas  must  not  be  within  a 
designated  Steller  sea  lion  protection 
area  at  any  time  of  the  year. 

(4)  Kodiak  Test  Area.  Trawl  gear 
testing  is  allowed  in  an  area  bounded  by 
straight  lines  connecting  the  following 
coordinates  in  the  order  listed  at  times 
when  fishing  with  trawl  gear  is 
prohibited  in  statistical  area  63  as 
defined  in  §672.2: 


IV.  longitude 

.^.^  N.  latitude 
57*3r 

152°02' 

inr 

15r25' 

ir23' 

151''25' 

5r23' 

152''02' 

srar 

152''02' 

(5)  Sand  Point  Test  Area.  Trawl  gear 
testing  is  allowed  in  an  area  bounded  by 
straight  lines  connecting  the  following 
coordinates  in  the  order  listed  at  times 
when  fishing  with  trawl  gear  is 
prohibited  in  statistical  area  61  as 
defined  in  §672.2: 
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W.hngihKh 

^^^N.  kaituih 

lei-w 

vntf 

160°  sc 

54*35' 

lecac 

84*35' 

lei'oo' 

54'50' 

lei'oo' 

PART  675— OROUNDFISH  OF  THE 
BERtNC  SEA  AND  ALEUTIAN  ISLANDS 
AREA 

3.  The  authority  citation  for  part  675 
continues  to  read  as  follows: 

Anthoriiy:  16  U.S.C  1801  et  seq. 

4.  In  §675.24,  paragraph  (g)  is  added 
to  read  as  follows: 

S675.24    Gmt imitstfon*. 

•        •        •        •        • 

(g)  Trawl  Gear  Test  Area»—{\) 
General.  For  purposes  of  allowing 
pelagic  and  bottom  trawl  fishermen  to 
test  trawl  fishing  gear,  NMFS  may 
establish,  after  consulting  with  tlie 
Council,  locations  for  the  testing  of 
trawl  fishing  gear  in  areas  that  would 
otherwise  be  closed  to  trawling. 

(2)  For  the  purposes  of  this  section, 
"trawl  gear  testing"  means  deploying 
trawl  gear  in  areas  designated  in  this 
paragraph  under  the  following 
conditions: 

(i)  The  cod  end  shall  be  unzipped 
while  trawl  gear  testing: 

(ii)  Groundfish  shall  not  be  possessed 
on  board  when  trawl  gear  testing;  and 

(iii)  Observers  on  board  vossefs  during 
the  time  spent  trawl  gear  testing  shall 
not  fulfill  observer  requirements  at 
Section  675.25  of  this  part. 

(3)  The  establishment  of  test  areas 
must  comply  with  the  following  five 
criteria: 

(i)  Depth  and  bottom  type  must  be 
suitable  for  testing  the  particular  gear 
type. 

(ii)  The  qreas  must  be  outside  State 
waters. 

(iii)  The  areas  must  be  in  locations  not 
normally  closed  to  fishing  with  that  gear 
type. 

(iv)  The  areas  must  be  in  locations 
that  are  not  usually  fished  heavily  by 
that  gear  type. 

(v)  The  areas  must  not  be  within  a 
designated  Steller  sea  lion  protection 
area  at  any  time  of  the  year. 


(4)  Bering  Sea  Testing  Area.  Trawl 
gear  testing  is  allowed  in  an  area 
bounded  by  straight  lines  connecting 
the  following  coordihates  in  the  atdat 
listed  at  times  when  fishing  with  trawl 
gear  is  prohibited  in  the  Bering  Sea  and 
Aleutian  Islands  Management  Area  as 
defined  in  §  675.2: 


w. 

longitude 

...^N.kaiude 
55*0tf 

167*00' 

55*oor 

166'00' 

54*40' 

leenw 

54*40* 

leroo' 

55*00' 

167*00' 
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50  CFR  Part  675 
[Dodnt  No.  821iaS-2285] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTXM:  Closures  to  directed  fishing. 

SUMMARY:  NMFS  is  closing  directed 
fishing  for  the  "other  rockfish"  species 
group  in  the  Bering  Sea  subarea  (BS), 
pollock  in  the  Bogoslof  subarea;  and 
sablefish  by  vessels  using  trawl  gear  in 
the  BS  and  the  Aleutian  Islands  (AI) 
subarea.  This  action  is  necessary  to 
prevent  exceeding  the  interim  harvest 
amounts  for  these  species  or  species 
groups. 

EFFECTIVE  DATES:  12  noon,  Alaska  local 
time  (A.l.t.),  January  20,  1993,  until  12 
midnight,  A.l.t.,  December  31, 1993. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Andrew  N.  Smoker,  Resource 
Management  Specialist,  Fisheries 
Management  Division,  NMFS,  (907) 
586-7228. 

SUPPt-EMENTARY  MFORMATKM:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Flan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP) 
prepared  by  the  North  Pacific  Fishery 
Management  Council  under  authority  of 


the  Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

In  accordance  with  §  675.20(a)(7Ki). 
the  interim  harvest  amounts  for  these 
species  or  species  groups  were 
established  by  the  notice  of  proposed 
specifications  (57  FR  57718,  December 
7, 1992)  as  follows:  85  metric  tons  (mt) 
for  the  "other  rockfish"  8p>ecies  group  in 
the  BS,  340  mt  for  pollock  in  the 
Bogoslof  subarea;  149  mt  for  sablefish 
by  vessels  using  trawl  gear  in  the  BS 
and  159  mt  in  the  AI. 

The  Director  of  the  Alaska  Region, 
NMFS  (Regional  Director),  has 
determined,  in  accordance  with 
§  675.20(a)(8),  that  the  interim  harvest 
amounts  for  these  species  or  species 
groups  will  be  necessary  as  bycatch  to 
support  other  anticipated  groundfish 
fisheries.  Therefore,  NMFS  is 
prohibiting  directed  fishing  for  the 
"other  rockfish"  species  group  in  the 
BS,  for  pollock  in  the  Bogoslof  subarea; 
and  for  sablefish  by  vessels  using  trawl 
gear  in  the  BS  and  the  AI,  eff^ive  from 
12  noon,  A.l.t.,  January  20, 1693, 
through  12  midnight,  A.l.t.,  December 
31, 1993.  y 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  675.20(h). 

Qassification 

This  action  is  taken  under  50  CFR 
675.20,  and  is  in  compliance  with  E.O. 
12291. 

List  of  Sid>iects  in  50  CFR  Fart  675 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Antbority:  16  U.S.C.  1801  et  seq. 
Dated:  January  15, 1993. 
Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries,  Conservation 

and  Management,  National  Marine  Fisheries 

Service. 

[FR  Doc  93-1477  Filed  l-l.'i-93;  1:40  pmj 

saxMQ  coos  Mto-aa-M 


Proposed  Rules 


Fadersl  R«gist«r 
Vol.  S8,  No.  13 
Friday,  January  22,  1993 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puUic  of  the  proposed 
issuance  of  otfes  and  regulations.  The 
purpose  of  these  notices  Is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  «Kloption  of  Vhe  final 
rules. 


NATIONAL  CREDfT  UNION 
ADMINISTRATION 

12,CFR  Part  748 

Report  of  Crime  or  Catastrophic  Act 
and  Bank  Secrecy  Act  Compliance 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Proposed  rule. 

SUMMARY:  An  interagency  task  force  has 
designed  a  uniform  multi-agency 
criminal  referral  form  in  order  to 
facilitate  compliance  with  financial 
institutions'  criminal  activity  reporting 
requirements,  to  enhance  law 
enforcement  agencies'  ability  to 
investigate  and  prosecute  the  matters 
reported  in  the  criminal  referrals,  and  to 
develop  and  maintain  a  new  interagency 
database.  This  uniform  criminal  referral 
form  will  replace  the  various  criminal 
refiarral  forms  that  are  currently  being 
used  by  Federal  bank,  thrift  and  credit 
union  regulatory  agencies  and  by 
financial  institutions.  The  purpose  of 
the  proposed  amendment  is  to  conform 
NCUA's  regulations  to  the  new 
procedures  for  completion  and 
submission  of  the  imiform  criminal 
referral  form.  This  action  is  intended  to 
improve  reporting  of  crimes  relating  to 
financial  institutions  and  to  establish  a 
standardized  form  which  can  be  entered 
into  the  new  interagency  computer  data 
base. 

DATES:  Comments  must  be  submitted 
within  30  days  after  publication  in  the 
Federal  Register. 

ADDRESSES:  Send  comments  to  Becky 
Baker,  Secretary  of  the  Board,  National 
Credit  Union  Administration,  1776  G 
Street,  NW.,  Washington,  DC  20456. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  lanno  or  Jon  Canerday,  Office  of 
General  Counsel,  at  the  above  address  or 
telephone:  (202)  682-9630. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

The  Federal  financial  institutions 
re^latory  agencies  are  the  Office  of  the 


Comptroller  of  the  Currency  ("OCC"), 
the  Board  of  Governors  of  the  Federal 
Reserve  System  ("Board"),  the  Federal 
Deposit  Insurance  Corporation 
("FDIC"),  the  Office  of  Thrift 
Supervision  ("OTS"),  and  the  National 
Credit  Union  Administration  ("NCUA"). 
These  agencies  are  responsible  for 
safeguarding  the  safety  and  soimdness 
of  financial  institutions  with  operations 
in  the  United  States,  including  national 
banks,  savings  associations,  state- 
chartered  banks,  bank  and  thrift  holding 
companies  and  their  nonbank 
subsidiaries.  Edge  and  Agreement 
corporations,  all  U.S.  offices  of  foreign 
banks  and  federally-insured  credit 
imions. 

Pursuant  to  their  respective  enabling 
statues,  these  agencies  are  responsible 
for  ensuring  that  financial  institutions 
apprise  Federal  law  enforcement 
authorities  of  any  violation  or  suspected 
violation  of  a  criminal  statute.  Fraud, 
abusive  insider  transactions,  check 
kiting  schemes,  money  laundering  and 
other  crimes  can  pose  serious  threats  to 
a  financial  institution's  continued 
viability  and,  if  unchecked,  may 
undermine  the  public  confidence  in  the 
financial  services  industry.  The  law 
enforcement  community  needs  to 
receive  timely  information  regarding 
criminal  and  suspected  criminal  activity 
that  is  sufficiently  detailed  to  determine 
whether  investigations  and  prosecutions 
are  warranted. 

An  Interagency  Bank  Fraud  Working 
Group  ("Working  Group")  was  formed 
in  1984  to  address  problems  and  to 
promote  cooperation  toward  the  goal  of 
improving  the  Federal  government's 
response  to  white  collar  crime  in 
financial  institutions.  The  Working 
Group  now  consists  of  representatives 
bom  twelve  Federal  agencies,  including 
NCUA,  the  other  Federal  financial 
institution  regulatory  agencies,  the 
Federal  Bureau  of  Investigation,  the 
Secret  Service,  the  Department  of 
Justice,  and  the  Treasury  Department. 

A  subcommittee  of  the  Working 
Group  studied  the  criminal  referral 
process  and  developed  a  single,  uniform 
criminal  referral  form.  The  new  criminal 
referral  form  will  standardize  criminal 
referral  data  and  facilitate  its 
automation.  The  new  form  will  replace 
the  existing  NCUA  Form  2362,  but,  in 
substance,  will  require  the  same 
information. 


The  information  contained  in  the 
criminal  referral  forms  and  in  the 
regulatory  agencies'  existing  computer 
systems  will  serve  as  the  data  base  for 
a  new  computer  system  to  be  developed 
and  maintained  by  the  Financial 
Criminal  Enforcement  Network 
("FinCEN")  within  the  Department  of 
the  Treasury.  It  is  anticipated  that  the 
resulting  interagency  criminal  referral 
data  base  will  provide  information  to, 
inter  alia,  the  OCC,  the  Board,  the  FDIC. 
the  OTS,  the  NCUA,  the  Department  of 
Justice  and  the  Department  of  the 
Treasuiy. 

NCUA  and  the  other  Federal  financial 
regulatory  agencies  have  adopted 
uniform  reporting  and  filing 
requirements  for  suspected  criminal 
activity.  The  revised  uniform  criminal 
referral  form  will  be  used  for  making 
these  reports.  The  revised  form  has  been 
designed  so  that  the  information 
collected  can  be  readily  entered  into  the 
new  FinCEN  criminal  referral  data  base. 
This  system  will  enhance  the  regulatory 
and  law  enforcement  agencies  ability  to 
track  information  pertaining  to  criminal 
referrals  made  to  law  enforcement 
agencies  as  well  as  administrative 
actions  taken  by  the  Federal  financial 
regulatory  agencies.  Copies  of  the 
revised  form  will  be  distributed  to  all 
federally-insured  credit  unions. 

The  proposed  rule  lengthens  the  time 
federally-insured  credit  unions  have  to 
file  a  criminal  referral  from  seven  (7) 
business  days  under  the  present 
regulation  to  thirty  (30)  calendar  days. 
The  regulation  requires  retention  of  a 
copy  of  the  referral  form  and  any 
original  attachments  to  the  referral  for  a 
period  of  ten  (10)  years  from  the  date 
the  form  is  filed.  'This  is  necessary 
because  the  statute  of  limitations  for 
banking  related  offenses  has  been 
increased  to  ten  (10)  years.  In  order  to 
prosecute  these  offenses  criminal 
investigatory  agencies  must  have  the 
documents  supjxjrting  the  offense 
available  to  them. 

The  regulation  has  been  modified  to 
expressly  state  that  failure  to  comply 
with  its  requirements  could  result  in  an 
administrative  action  by  the  NCUA. 
This  codifies  the  current  state  of  the 
law. 

Comments  are  sought  on  all 
provisions  contained  in  the  regulation. 

Regulatory  Flexibility  Act 

The  NCUA  Board  certifies  that  this 
proposed  rule  will  not  have  a  significant 
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Hnancial  impact  on  a  substantial 
number  of  small  credit  imions  or  other 
small  entities.  The  proposed  regulation 
simply  repeats,  in  shghtly  modified 
form,  the  pre-existing  requirement  of 
federally-insured  credit  unions  to  file 
criminal  referrals  pertaining  to  known 
and  suspected  crimes.  Accordingly,  the 
NCUA  Board  has  determined  that  a 
regulatory  flexibihty  analysis  is  not 
required. 

Paperwork  Reduction  Act 

The  NCUA  Board  has  determined  that 
the  proposed  regulation  does  not 
significantly  increase  the  burden  of  the 
reporting  institutions.  The  estimated 
average  burden  associated  with  the 
collection  of  information  contained  in  a 
criminal  referral  form  is  approximately 
.6  hour  per  respondent.  The  burden  per 
respondent  will  vary  depending  on  the 
nature  of  the  criminal  activity  being 
reported. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  should  be  directed 
to  the  Office  of  General  Coimsel, 
National  Credit  Union  Administration, 
1776  G  Street,  NW..  Washington.  DC 
20456. 

Executive  Order  12612 

This  proposed  regulation  applies  to 
all  federally-insured  credit  unions. 
However,  it  makes  no  substantive 
changes  and  imposes  no  significant 
additional  burdens  on  federally-insured 
credit  unions  than  those  under  the 
present  rule.  The  proposed  rule 
lengthens  the  time  federally-insured 
credit  unions  have  to  file  a  criminal 
referral  form  ft'om  seven  (7)  business 
days  under  the  present  regulation  to 
thirty  (30)  calendar  days.  The  regulation 
requires  retention  of  a  copy  of  the 
referral  form  and  any  original 
attachments  to  the  referral  for  a  period 
of  ten  (10)  years  fitim  the  date  the  form 
is  filed.  The  NCUA  Board  has 
determined  that  this  amendment  is  not 
hkely  to  have  any  direct  effect  on  states, 
on  the  relationship  between  the  states, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  because  federally- 
insured  credit  unions  are  currently 
required  to  report  crimes  or  susp>ected 
crimes  which  occur  at  their  office. 

List  of  Subjects  in  12  CFR  Part  748 

Security  program,  Filing  of  reports. 
Bank  Secrecy  Act  compliance  programs 
and  procedure. 


By  the  National  Credit  Union 
Administration  Board  on  January  14, 1993. 
Becky  Baker, 
Secretary  of  the  Board. 

Accordingly,  NCUA  proposes  to 
amend  its  regulations  as  follows: 

PART  74»-{AMENOED] 

1.  The  authority  citation  for  part  748 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1766(a);  12  U.S.C 
1786(q};3lU.S.C.S5311. 

2.  Section  748.1(c)  is  revised  to  read 
as  follows: 

S  748.1    HUng  ol  reports. 

(c)  Criminal  Referral  Form.  (1)  Each 
federally-insured  credit  union  will 
report  any  crime  or  suspected  crime  that 
occurs  at  its  office(s),  utilizing  NCUA 
Form  2362,  Interagency  Criminal 
Referral  Form,  within  thirty  calendar 
days  after  discovery.  Each  federally- 
insured  credit  imion  must  follow  the 
instructions  and  reporting  requirements 
accompanying  the  hiteragency  Criminal 
Referral  Form.  Copies  of  the  hiteragency 
Criminal  Referral  Form  may  be  obtained 
fi-om  the  appropriate  NCUA  Regional 
Office. 

(2)  Each  federally-insured  credit 
union  shall  maintain  a  copy  of  any 
Interagency  Criminal  Referral  Form  that 
it  files  and  the  original  of  all 
attachments  to  the  form  for  a  period  of 
ten  years  from  the  date  of  the  report. 

(3)  Failure  to  file  Interagency  Criminal 
Referral  Forms  in  accordance  with  the 
instructions  accompanying  the  Form 
may  subject  the  federally-insured  credit 
union,  its  officer,  directors,  agents  or 
other  institution-affiliated  parties  to  the 
assessment  of  civil  money  penalties  or 
other  administrative  actions. 

(4)  Filing  of  Interagency  Criminal 
Referral  Forms  will  ensure  that  law 
enforcement  agencies  and  NCUA  are 
promptly  notified  of  actual  or  suspected 
crimes,  biformation  contained  in 
Interagency  Criminal  Referral  Forms 
will  be  entered  into  an  interagency 
database  and  will  assist  the  Federal 
government  in  taking  appropriate 
action. 

|FR  Doc.  93-1396  Filed  1-21-93;  8:45  am] 
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12  CFR  Part  703 

Investment  and  Deposit  Authority 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 

ACTION:  Proposed  rule. 


SUMMARY:  The  proposed  rule  would 

revise  NCUAs  high-risk  test  for 
Collateralized  Mortgage  Obligations 
(CMOs)  and  Real  Esiaie  Mortgage 
Investment  Conduits  (REMICs).  Under 
the  current  rule,  CMOs  and  REMICs  are 
presently  subject  to  an  average  life 
sensitivity  test.  Under  the  proposed 
rule,  CMOs  and  REMICs  would  be 
subject  to  an  average  Lfe  test,  an  average 
life  sensitivity  test,  and  a  price 
sensitivity  test.  The  revised  test  would 
be  consistent  with  ihe  Federal  Financial 
Institution  Examination  Council's 
(FFIEC  s)  High  Risk  Securities  Test 
(HRST)  for  mortgage  derivatives,  which 
applies  to  other  depository  institutions. 
DATES:  Comments  are  due  March  23. 
1993. 

ADDRESSES:  Send  comments  to  Becky 
Backer,  Secretary,  National  Credit 
Union  Administration  Board,  1776  G 
Street.  NW.,  Washington,  DC  20456. 
FOR  FURTHER  INFORMA^ioh  CONTACT: 
Lisa  Henderson,  Staff  Attorney,  Office  of 
General  Counsel  (202-682-9630),  or 
Charles  Felker,  Investment  Officer. 
Office  of  Examination  and  Insurance 
(202-682-9640),  at  the  above  address. 

SUPPLEMENTARY  INFORMATXM: 

Request  for  Comments 

The  NCUA  Board  is  seeking 
comments  on  the  proposed  change  to 
part  703  of  the  NCUA  Rules  and 
Regulations.  The  NCL' A  Board  is  not 
seeking  comments  on  those  portions  of 
the  regulation  which  would  not  be 
affected  by  this  proposal. 

Background  and  Discussion 

On  December  3, 1991 .  ihe  FFIEC, 
which  has  as  its  membe-s  Lne  Office  of 
the  Comptroller  of  the  Cu'-^nry,  the 
Office  of  Thrift  Supervision,  the  Federal 
Deposit  Insiuance  Corpor^'-on,  the 
Federal  Reserve  Board  and  NCUA, 
approved  a  policy  statement  on 
securities  activities  entiued  Supervisory 
PoHcy  Statement  on  Secu'-ies 
Activities.  The  policy  statement  was 
issued  to  update  and  revise  the  FFIEC's 
Policy  Statement  on  the  Selection  of 
Securities  Dealers  and  Unsi-:table 
Investment  Practices,  v^  ^i^h  was 
approved  by. the  FFIEC  .-^  .*pril  1988 
and  subsequently  adopted  by  the  NCUA 
Board  as  NCUA  Interprpi  ^-e  Ruling  and 
Policy  Statement  No."88-l  (53  FR 
18268,  May  23, 198fcj. 

The  revised  policy  staiement  is 
divided  into  three  sections.  Section  I 
addresses  the  selection  of  securities 
dealers.  Section  II  addresses  securities 
portfolio  policies  and  strategies  and 
unsuitable  investment  practices.  Section 
in  addresses  mortgage  derivatives,  other 
asset-backed  products,  and  zero  coupon 
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bonds.  Section  III  of  the  policy 
statement  contains  the  FFIEC's  High 
Risk  Securities  Test  CHRST)  for 
mortgage  derivatives,  which  includes 
Stripped  Mortgage-Backed  Seciirities 
(SI^Ss),  CMOS  and  REMICs.  and  CMO 
residuals.  Under  the  FFIEC's  HRST,  a 
mortgage  derivative  is  considered  "high 
risk"  if  it  meets  any  one  of  the  following 
tests  at  the  time  of  purchase  or  on  a 
subsequent  testing  date: 

1 .  Average  Life  Test 

The  mortgage  derivative  has  an 
expected  weighted  average  life  greater 
than  10  years. 

2.  Average  Life  Sensitivity  Test 

The  expected  weighted  average  life  of 
the  mortgage  derivative  would: 

a.  Extend  by  more  than  4  years, 
assuming  an  immediate  and  sustained 
parallel  shift  in  the  yield  ciu-ve  of  300 
basis  points,  or 

b.  Snorten  by  more  than  6  years, 
assuming  an  immediate  and  sustained 
parallel  shift  in  the  yield  cuirve  of  300 
basis  points. 

3.  Price  Sensitivity  Test 

The  estimated  change  in  price  of  the 
mortgage  derivative  is  more  than  17 
percent,  due  to  an  immediate  and 
sustained  parallel  shift  in  the  yield 
curve  of  300  basis  points. 

A  floating  or  variable  rate  CMO/ 
REMIC  is  not  subject  to  the  average  life 
and  average  life  sensitivity  tests 
described  above  if  it  bears  a  rate  of 
interest  that,  at  the  time  of  purchase  or 
on  a  subsequent  testing  date,  is  below 
the  contractual  cap  on  the  instrument. 
For  purposes  of  the  policy  statement,  a 
CMO/REMIC  floating  rate  d^t  class  is 
a  debt  class  whose  rate  adjusts  at  least 
annually  on  a  one-for-one  basis  with  the 
related  index.  The  index  must  be  a 
conventional,  widely-used  market 
interest  rate  index  such  as  the  Londcm 
Interbank  Offered  Rate  (LIBOR).  Inverse 
floating  rate  debt  classes  are  not 
included  in  the  definition  of  a  floating 
rate  debt  class. 

Generally,  a  mortgage  derivative 
which  meets  any  of  the  above  tests  may 
only  be  acquired  to  rec'uce  interest  rate 
risk,  and  must  be  reported  as  a  trading 
asset  at  market  value  or  as  a  held  for 
sale  asset  at  the  lower  of  cost  or  market. 

NCUA  Interpretive  Ruling  and  Policy 
Statement  No.  92- J;  Supervisory  Policy 
Statement  on  Securities  Activities.  (57 
FR  22157.  May  27. 1992).  implements 
the  FFIEC's  policy  statement  for  Federal 
credit  unions.  Under  Interpretive  Ruling 
and  Policy  Statement  No.  92-1.  Federal 
credit  unions,  are  required  to  comply 
with  Sections  I  and  n  of  the  FFIEC's 
policy  statement,  but  are  not  required  to 


comply  with  Section  m,  on  the  rationale 
that  mcutgage  derivatives,  zero  coupon 
bonds,  and  asset-backed  seciuities  are 
already  compreh^isively  regulated  by 
part  703  of  this  chapter.  Fecbral  credit 
union  investments  in  mortgage 
derivatives  and  zero  coupon  bonds, 
therefore,  continue  to  be  subject  to  Part 
703  rather  than  the  FFIEC's  policy 
statement. 

Under  part  703,  SMBSs,  CMO 
residuals,  and  certain  CMOs  and 
REMICs  are  considered  to  be  "high  risk** 
derivatives.  CMOs  and  REMICs  are 
subject  to  the  average  life  sensitivity  test 
contained  in  §  703.5(g).  Pursuant  to 
§  703.5(g),  a  CMO  or  REMIC  is 
considered  "high  risk"  if  its  average  life 
would  lengthen  or  shorten  by  more  than 
6  years  assuming  an  immediate  increase 
or  decrease  of  300  basis  points  in 
mortgage  commitment  rates.  SMBSs, 
CMO  residuals,  and  high  risk  CMOs  and 
REMICs  may  only  be  acquired  to  reduce 
interest  rate  risk  and  must  be  reported 
as  trading  assets  at  market  value  or  held 
for  sale  assets  at  the  lower  of  cost  or 
market. 

Part  703  also  diffiors  from  the  FFIEC 
policy  statement  with  respect  to  floating 
or  variable  rate  CMOs  and  REMICs. 
Under  §  703. 5(j),  a  floating  or  variable 
rate  CMO  or  RJEJ^C  is  permanently 
exempt  from  NCUA's  high  risk  test  if  at 
the  time  of  purchase  it  meets  all  of  the 
following  conditions: 

1.  The  interest  rate  resets  at  least 
annually. 

2.  The  interest  rate  is  at  least  300  basis 
points  below  the  contractual  cap  of  the 
instrument. 

3.  The  interest  rate  adjusts  on  a  one 
for  one  basis  with  the  related  index. 

4.  The  interest  rate  varies  directly  (not 
inversely)  with  the  related  instrument. 

Because  the  FFIEC  HRST  is  different 
from  NCUA's  high-risk  test,  it  is 
possible  for  Federal  credit  unions  to 
acquire  CMOs  and  REMICs  which  pass 
NCUA's  high-risk  test  (or  are  exempt 
from  it)  and  yet  fail  the  FFIEC's  HRST, 
meaning  that  the  security  could  only  be 
acquired  by  other  depository 
institutions  to  reduce  interest  rate  risk. 
This  inconsistency  has  caused 
confusion  in  the  marketplace  and  could 
limit  the  marketability  of  the  security  if 
it  sudd^ily  needed  to  be  sold.  Under 
the  proposed  rule,  Federal  credit  unions 
would  be  required  to  apply  the  same 
tests  as  other  depository  instituti(ms 
w^hen  purchasing  or  re-testing  Cxed  or 
floating  rate  CMOs  and  REMICs.  thus 
eliminating  the  inconsistency  between 
NCUA's  high-risk  test  for  CMOs  and 
REMICs  and  the  FFIEC's  HRST. 

It  is  to  be  emphasized  that  the 
proposed  rule  would  not  apply  to 
investments  in  SMBSs  or  CMO 


residuals.  As  iiuiicated  above.  SMBS* 
and  CMO  residuals  are  prohibited  for 
Federal  credit  imions  unless  the 
security  is  acquired  solely  to  reduce 
interest  rate  risk. 

Federal  credit  unions  would  be 
permitted  to  tise  standard  industry 
calculators  (Bloomberg  etc.)  to  perform 
the  three  tests  contained  in  the 
proposed  rule.  In  performing  any  of  the 
three  tests,  all  of  the  underlying 
assumptions,  including  prepayment 
assumptions  for  the  underiying 
collateral,  would  need  to  be  reasonable 
and  supportable.  The  assumptions 
would  also  need  to  be  documented  in 
the  credit  union's  records  and  be 
available  for  examiner  review. 

Federal  credit  unions  should  be  aware 
that  different  securities  dealers  may 
provide  different  f>repayment  estimates 
for  the  same  mortgage  collateral;  hence, 
not  all  prepayment  assumptions  will 
produce  the  same  results.  It  is  therefore 
advisable  for  Federal  credit  unions  to 
obtain  prepayment  estimates  from 
several  major  securities  dealers  when 
testing  or  re-testing  a  CMO  or  REMIQ  A 
conservative  approach  would  be  to  rely 
on  the  prepayment  estimates  which 
show  the  greatest  degree  of  average  life 
or  price  volatility  if  interest  rates 
change. 

Under  the  cuireot  rule,  it  has  been 
NCUA's  policy  to  scok  the  disposal  of  a 
CMO  or  REMIC  which  fails  the  average 
life  sensitivity  test  on  a  subsequent 
review  date.  NCUA  would  continue  to 
pursue  this  policy  with  respect  to  a 
CMO  or  REMIC  which  fails  any  of  the 
three  tests  contained  in  the  revised  rule 
on  a  subsequent  review  date.  As  with 
the  ciurent  rule.  NCUA  intends  to 
address  these  situations  on  a  case-by- 
case  basis  under  existing  supervisory 
policies  and  procedures.  Generally, 
existing  supervisory  policies  and 
procedures  would  permit  NCUA  and  the 
affected  credit  union  to  develop  a 
liquidation  plan  appropriate  to  the 
circumstances  of  the  case,  taking  into 
account  all  relevant  factors,  including 
the  dollar  amount  of  the  investment,  the 
remaining  time  to  maturity,  the 
likelihood  that  the  security  may  again 
pass  the  three  tests  on  a  future  testing 
date,  and  the  credit  union's  earnings 
and  capital  position  where  the  sale  of 
the  security  would  result  in  a  significant 
loss  to  the  credit  union.  In  accordance 
with  generally  accepted  accounting 
principles  (GAAP),  a  CMO  or  REMIC 
which  fails  any  one  of  the  three  tests  on 
a  subsequent  testing  date  must  be 
reportwd  at  the  lower  of  cost  or  market 
or  mailiet  value  until  it  matures,  is  sold 
in  the  secondary  market,  or  passes  all  of 
the  tests  again  on  a  subsequent  testing 
date. 
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Preexisting  Investments 

CMOs  and  REMICs  purchased  ir 
accordance  with  the  current  rule,  but 
which  would  not  comply  with  the 
proposed  rule,  would  be 
"grandfathered"  under  the  proposed 
rule.  That  is,  Federal  credit  unions 
would  not  be  required  to  liquidate  such 
investments.  Also,  Federal  credit  unions 
would  have  the  option  of  re-testing 
these  investments  in  accordance  with 
the  requirements  of  the  current  rule 
rather  than  the  standards  contained  in 
the  proposed  rule.  The  NCUA  Board 
wishes  to  note,  however,  that  NCUA 
examiners  would  continue  to  have  the 
authority  to  seek  the  orderly  disposal  of 
any  CMO  or  REMIC  investment  where, 
in  their  opinion,  the  investment 
constitutes  a  significant  threat  to  the 
continued  sound  operation  of  a  Federal 
credit  union. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  any  proposed  regulation  may 
have  on  a  substantial  number  of  small 
credit  unions  (primarily  those  under  $1 
million  in  assets).  Based  on  the 
experience  of  NCUA  examiners,  few 
small  credit  unions  are  engaging  in  the 
investment  practices  that  are  the  subject 
of  the  proposed  rule.  Furthermore,  since 
existing  investments  will  be 
grandfathered  and  the  proposed  high- 
risk  security  test  is  similar  to  the 
existing  test,  it  is  not  expected  that  the 
proposed  regulation  will  have  a 
significant  economic  impact  on  any 
credit  unions.  Finally,  it  is  hoped  that 
the  proposed  regulation  will  benefit 
credit  unions  by  making  securities  they 
have  purchased  more  marketable. 
Accordingly,  the  NCUA  Board 
determines  and  certifies  that  the 
proposed  rule,  if  adopted,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  credit 
unions  and  that  a  Regulatory  Flexibihty 
Act  analysis  is  not  required. 

Paperwork  Reduction  Act 

The  proposed  rule  does  not  impose 
any  new  paperwork  requirements. 

Executive  Order  12612 

Executive  Order  12612  requires 
NCUA  to  consider  the  effect  of  its 
actions  on  state  interests.  Currently,  part 
703  directly  applies  only  to  federally 
chartered  credit  unions,  and  the 
proposed  rule  makes  no  change  in  its 
application.  Although  part  703 
indirectly  applies  to  federally  insured 
state  chartered  credit  unions  through 


the  insurance  requirements  at  12  QFR 
741.9  (a)(3)  and  d>)(3).  the  Board  has 
determined  that  the  proposed  rule  will 
not  have  a  substantial  direct  effect  on 
the  states,  on  the  relationship  of  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Fxirther,  the 
proposed  rule  will  not  preempt 
provisions  of  state  law  or  regulations. 

List  of  Subjects  in  12  CFR  Part  703 

Credit  xmions,  Investments. 

By  the  National  Credit  Union 
Administration  Board  on  January  14, 
1993. 

Becky  Bakar, 
Secretary  of  the  Board. 

Accordingly,  NCUA  proposes  to 
amend  its  regulation  as  follows: 

PART  703-{AMENDED] 

1.  The  authority  citation  for  part  703 
continues  to  read  as  follows: 

Authority:  12  U.S.C  1757(7),  1757(8), 
1757(15).  1766(a),  1789(11). 

S703^    ProhibKMl  ActivWe*. 

2.a.  Section  703.5  introductory  text  is 
revised  to  read  as  follows: 

The  prohibitions  contained  in 
paragraphs  (f),  (h),  and  (k)  of  this  section 
shall  not  apply  to  securities  purchased 
prior  to  December  2, 1991.  The 
prohibition  contained  in  paragraph  (g) 
of  this  section  shall  not  apply  to 
securities  purchased  prior  to  the 
effective  date  of  this  rule. 


b.  Section  703.5(g)  is  revised  to  read 
as  follows: 


(g)  Except  as  provided  in  paragraph  (i) 
of  this  section,  a  federal  credit  union 
may  not  purchase  a  CMO  or  REMIC 
which  meets  any  of  the  following  three 
tests: 

(1)  Average  Life  Test.  The  CMO  or 
REMIC  has  an  expected  average  life 
greater  than  10  years. 

(2)  Average  Life  Sensitivity  Test.  The 
average  Ufe  of  the  CMO  or  REMIC:  (i) 
Extends  by  more  than  4  years,  assuming 
an  immediate  and  sustained  parallel 
shift  in  the  yield  curve  of  plus  300  basis 
points,  or 

(ii)  Shortens  by  more  than  6  years, 
assuming  an  immediate  and  sustained 
parallel  shift  in  the  yield  curve  of  minus 
300  basis  points. 

(3)  Price  Sensitivity  Test.  The 
estimated  change  in  the  price  of  the 
CMO  or  REMIC  is  more  Uian  17  percent, 
due  to  an  immediate  and  sustained 
parallel  shift  in  the  yield  curve  of  plus 
or  minus  300  basis  points. 


The  three  tests  contained  in  this 
subsection  shall  apply  at  the  time  of 
purchase  and  on  any  subsequent  testing 
date,  assuming  market  interest  rates  and 
prepayment  speeds  at  the  time  that  the 
tests  are  applied. 

c.  Section  703.5())  is  revised  to  read  as 
follows: 


(j)  The  average  life  and  average  life 
sensitivity  tests  contained  in  paragraph 
(g)  of  this  section  shall  not  apply  to  a 
floating  or  adjustable  rate  CMO/REMIC 
that  has  all  of  the  following 
characteristics  at  the  time  of  purchase  or 
on  a  subsequent  testing  date, 
irrespective  of  whether  or  not  it  has 
been  purchased  to  reduce  interest  rate 
risk: 

(1)  The  interest  rate  of  the  instrument 
is  reset  at  least  annually. 

(2)  The  interest  rate  of  the  instrument, 
at  the  time  of  purchase  or  at  a 
subsequent  testing  date,  is  below  the 
contractual  cap  of  the  instrument. 

(3)  The  index  upon  which  the  interest 
rate  is  based  is  a  conventional  widely- 
used  market  interest  rate  index  such  as 
the  London  Interbank  Offered  Rate 
(LIBOR). 

(4)  The  interest  rate  of  the  instrument 
varies  directly  (not  inversely)  with  the 
index  upon  which  it  is  based  and  is  not 
reset  as  a  multiple  of  the  change  in  the 
related  index. 

[PR  Doc  93-1488  Filed  1-21-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  21  and  27 

[Docket  No.  93-ASW-2;  Notice  No.  SC-9»- 
2-SW] 

Special  Conditiona:  Eurocopter 
Germany  Model  BO-108  (EG135) 
Helicopter,  Engine  Full  Authority 
Digital  Electronic  Control 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTK)N:  Notice  of  proposed  special 

condition. 

SUMMARY:  This  notice  proposes  a  special 
condition  for  the  Eurocopter  Germany 
Model  BO108  (EC135)  helicopter.  This 
helicopter  will  have  a  novel  or  unusual 
design  feature  associated  with  the 
Turbomeca  TM  319B  or  United 
Technologies  Pratt  &  Whitney  PW  206B 
engines  with  a  full  authority  digital 
electronic  control  system.  The 
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applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  protection  of 
these  critical  hinction  systems  from  the 
effects  of  external  high  intensity 
radiated  fields  (HIRF).  This  notice 
contains  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
airworthiness  standards  of  {>art  27  of  the 
Federal  Aviation  Regulations  (FAR). 
DATES:  Comments  must  be  received  on 
or  before  February  22, 1993. 
AODRCSSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Assistant  Chief  Counsel.  Attn:  Rules 
Docket  No.  93-ASW-2,  Fort  Worth. 
Texas  76193-0007,  or  delivered  in 
duplicate  to  the  Office  of  the  Assistant 
Chief  Counsel,  Building  3B.  room  158. 
4400  Blue  Moimd  Road.  Fort  Worth. 
Texas.  Comments  must  be  marked 
Docket  No.  91-ASW-2.  Comments  may 
be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holiday 
between  9  a.m.  and  3  p.m. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mr.  Robert  McCallister.  FAA.  Rotorcrafl 
Standards  Staff.  Regulations  Group. 
Forth  Worth,  Texas  76193-0112; 
telephone  (817)  624-5121. 

SUPPtXMENTARY  »4F0RMATI0N: 

Comments  Invited 

Intereeted  |>ersons  are  invited  to 
participate  in  the  making  of  the 
proposisd  special  condition  by 
submitting  such  vrritten  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  number  and  be 
submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  taking  action  on 
this  proposal.  The  Special  condition 
proposed  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  received  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  Federal  Aviation 
Administration  (FAA)  personnel 
concerning  this  rulemaking  will  be  filed 
in  the  docket.  Persons  wishing  the  FAA 
to  ackaowledge  receipt  of  their 
comments  submitted  in  response  to  this 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Commfflits  to  Docket  Na  93-ASW-2." 
The  post  card  will  be  date/time  stamped 
and  reamed  to  the  commeDtar. 


Background 

On  October  31, 1990,  Eurocopter 
Munich,  Germany,  submitted  an 
application  for  a  Type  Certificate  for  the 
Model  BO-lOB  (EC135)  helicopter  to  the 
FAA  Brussels  Certification  OfBce 
through  the  German  Luflfahrt- 
Bundesamt  Authorities  (LEA) 
authorities.  The  Model  BO-108  {EC135) 
is  a  6-8  passenger,  two  engine.  5512- 
poimd  maximum  take-off,  normal 
category  helicopter.  This  Model 
helicopter  may  be  equipped  with  either 
(1)  the  Turbomeca  TM  319B  or  (2)  the 
United  Technologies  Pratt  &  Whitney 
PW  206B  engines.  Both  of  these  type 
engines  utihze  a  full  authority  digital 
electronic  control  (FADEC)  system. 

Type  Certificate  Basis 

The  certification  basis  established  for 
the  Model  BO-108  (EX:i35)  includes 
FAR  21.29  and  27  effective  February  1. 
1965,  including  Amendments  21-68 
and  27-1  through  27-27;  any  FAA 
compliance  findings  of  equivalent 
safety;  any  LBA  Special  Conditions; 
FAR  36  Noise  Standards  amended  by 
Amendments  36-1  through  the  latest 
amendment  adopted  and  in  effect  when 
noise  tests  or  analysis  are  completed; 
and  International  Civil  Aviation 
Organization  (ICAO)  Annex  16. 

If  the.  Administrator  finds  that  the 
appUcable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  Model  BO-108 
(EC135)  helicopter  because  of  a  novel  or 
unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16  to  establish  a  level 
of  safety  equivalent  to  that  established 
in  the  regulaticuis. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR  after  public  notice,  as  required  by 
§§  11.28  and  11.29(b)  and  became  a  part 
of  the  type  certification  basis,  as 
provided  by  §  21.101(b)(2).  In  additirai 
to  the  applicable  airworthiness 
regulations  and  special  conditions,  the 
Model  BO-108  (EC135)  helicopter  must 
comply  with  the  noise  certification 
requirements  of  part  36  and  the  engine 
emission  requirements  of  Special 
Federal  Aviation  Regulation  (SFAR)  27. 

Discussion 

The  Eurocopter  Germany  Model  BO- 
108  (EC135)  helicopter,  at  the  time  of 
application,  was  identified  as 
incorporating  one  and  possibly  more 
electrical/electronic  systems  that  will 
perform  functions  critical  to  the 
continued  safe  flight  and  landing  of  the 
helicopter.  FADEC  is  an  ^ectronic 
device  that  performs  the  critical 
functions  of  angina  control.  The  cootrol 


of  the  engines  is  critical  to  the 
continued  safe  fl^t  and  landing  of  the 
helicopter  during  visual  flight  rulas 
(VFR)  and  instrument  fli^t  rules  (IFR) 
operatians  in  instrument  meteorological 
ctmditions.  After  the  design  is  finalizad, 
Eurooopter  Germany  will  provide  the 
FAA  with  a  preliminary  hazard  analysis 
that  will  identify  any  other  critical 
functions  performed  by  the  electrical/ 
electronic  systems. 

Recent  advances  in  tedmology  have 
prompted  the  design  of  aircraft  that 
include  advanced  electrical/electronic 
systems  that  perform  functions  required 
for  continued  safe  flight  and  landing. 
However,  these  advanced  systems 
respond  to  the  transient  effects  of 
incluced  electrical  current  and  voltage 
caused  by  the  high  intensity  radiated 
fields  (HIRF)  incident  an  the  external 
surface  of  the  helicopter.  These 
included  transient  currents  and  voltages 
can  degrade  the  performance  of  the 
electrical/electronic  systems  by 
damaging  the  comi>onents  or  by 
upsetting  the  systems'  functions. 

Furthermore,  the  electromagnetic 
environment  has  undergone  a 
transformation  not  envisioned  by  the 
current  application  of  FAR  §  29.1309(a). 
Higher  eoei^  levels  radiate  from 
operational  transmitters  currently  used 
for  radar,  radio,  and  television:  and  the 
number  of  transoaitters  has  increased 
significantly. 

Existing  aircraft  certification 
requirements  are  inappropriate  in  view 
of  these  technological  advances.  In 
addition,  the  FAA  has  received  reports 
of  some  significant  safety  incidents  and 
accidents  involving  military  aircraft 
equipped  with  advanced  electrical/ 
electronic  systems  when  they  were 
exposed  to  electromagnetic  radiation. 

The  combined  effects  of  technological 
advances  in  helicopter  design  and  the 
changing  environment  have  resulted  in 
an  increased  level  of  vulnerability  of  the 
electrical/electronic  systems  required 
for  the  continued  safe  flight  and  landing 
of  the  helicopter.  Effective  measures  to 
protect  these  helicopters  against  the 
adverse  effects  of  exposure  to  HIRF  will 
be  provided  by  the  design  and 
installation  of  these  systems.  The 
following  are  primary  factors  that 
contributed  to  the  ciirrent  conditions: 

(1)  Increased  use  of  sensitive 
electronics  that  perform  critical 
functions, 

(2)  Reduced  electromagnetic  shiekiing 
afforded  hehcopter  systems  by 
advanced  technology  airframe  materials. 

(3)  Adrerse  service  experience  of 
military  aircraft  u«ng  the 
technologies,  and 
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(4)  Increase  in  the  number  and  power 
of  radio  frequency  emitters  and  the 
expected  increase  in  the  future. 

The  FAA  recognizes  the  need  for 
aircraft  certification  standards  to  keep 
pace  with  technological  developments 
and  a  changing  environment.  In  1986  it 
initiated  a  high  priority  program  to: 

(1)  Determine  and  define 
electromagnetic  energy  levels; 

(2)  Develop  guidance  material  for 
design,  test,  and  analysis;  and 

(ifPrescribe  and  promulgate 
regulatory  standards.  The  FAA 
participated  with  industry  and  foreign 
airworthiness  authorities  to  develop 
internationally  recognized  standards  for 
certification. 

The  FAA  and  foreign  airworthiness 
authorities  have  identified  a  level  of 
HIRF  environment  that  a  helicopter 
could  be  exposed  to  during  IFR 
operations. 

While  the  HIRF  requirements  are 
being  finalized,  the  FAA  is  adopting  a 
special  condition  for  the  certification  of 
aircraft  that  employ  electrical/electronic 
systems  performing  critical  functions. 
The  accepted  maximum  energy  levels 
that  civilian  helicopter  system 
installations  must  withstand  for  safe 
operation  are  based  on  surveys  and 
analysis  of  existing  radio  frequency 
emitters.  This  special  condition  will 
require  the  helicopter's  electrical/ 
electronic  systems  and  associated 
wiring  to  be  protected  from  these  energy 
levels.  These  external  threat  levels  are 
believed  to  represent  the  worst-case 
exposure  for  a  helicopter  operating 
under  IFR. 

The  HIRF  environment  specified  in 
this  proposed  special  condition  is  based 
on  many  critical  assumptions.  With  the 
exception  of  takeoff  and  landing  at  an 
airport,  one  of  these  assumptions  is  the 
aircraft  would  be  not  less  than  500  feet 
above  ground  level  (AGL).  Helicopters 
operating  under  VFR  routinely  operate 
at  less  than  500  feet  AGL  and  perform 
takeoffs  and  landings  at  locations  other 
than  controlled  airports.  Therefore,  it 
would  be  expected  that  the  HIRF 
environment  experienced  by  a 
helicopter  operating  VFR  may  exceed 
the  defined  environment  by  100  percent 
or  more. 

This  special  condition  will  require  the 
systems  that  perform  critical  functions, 
as  installed  in  the  aircraft,  to  meet 
certain  standards  based  on  either  a 
defined  HIRF  environment  or  a  fixed 
value  using  laboratory  tests. 

The  applicant  may  demonstrate  that 
the  operation  and  operational  capability 
of  the  installed  electrical/electronic 
systems  that  perform  critical  functions 
are  not  adversely  affected  when  the 
aircraft  is  exposed  to  the  defined  HIRF 


environment.  The  FAA  has  determined 
that  the  environment  defined  in  Table  1 
is  acceptable  for  critical  functions  in 
helicopters  operating  at  or  above  500 
feet  AGL.  For  critical  functions  of 
helicopters  operating  at  less  than  500 
feet  AGL.  additional  considerations 
must  be  given. 

The  applicant  may  also  demonstrate, 
by  a  laboratory  test,  that  the  electrical/ 
electronic  systems  that  perform  critical 
functions  can  withstand  a  peak 
electromagnetic  field  strength  in  a 
ftwjuency  range  of  10  kHz  to  18  GHz.  If 
a  laboratory  test  is  used  to  show 
compliance  with  the  defined  HIRF 
environment,  no  credit  will  be  given  for 
signal  attenuation  due  to  installation.  A 
level  of  100  v/m  and  other 
considerations,  such  as  an  alternate 
technology  backup  immune  to  HIRF,  are 
appropriate  for  critical  functions  during 
IFR  operations.  A  level  of  200  v/m  and 
further  considerations,  such  as  an 
alternate  technology  backup  that  is 
immune  to  HIRF,  are  more  appropriate 
for  critical  functions  during  VFR 
operations. 

Applicants  for  FAA  approval  under 
this  special  condition  must  perform  a 
preliminary  hazard  analysis  to  identify 
electrical/electronic  systems  that 
perform  critical  functions.  The  term 
"critical"  means  those  functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
helicopter.  The  systems  identified  by 
the  hazard  analysis  as  performing 
critical  functions  are  required  to  have 
HIRF  protection. 

A  system  may  perform  both  critical 
and  noncritical  functions.  Primary 
electronic  flight  display  systems  and 
their  associated  components  perform 
critical  functions  such  as  attitude, 
altitude,  and  airspeed  indications.  HIRF 
requirements  would  apply  only  to  the 
systems  that  perform  critical  functions. 

Compliance  with  HIRF  requirements 
will  be  demonstrated  by  tests,  analysis, 
models,  similarity  with  existing 
systems,  or  a  combination  of  these 
methods.  Service  experience  alone  will 
not  be  acceptable  since  such  experience 
in  normal  flight  operations  may  not 
include  an  exposure  to  HIRF.  Reliance 
on  a  system  with  similar  design  features 
for  redundancy,  as  a  means  of 
protection  against  the  effects  of  external 
HIRF,  is  generally  insufficient  because 
all  elements  of  a  redundant  system  are 
likely  to  be  concurrently  exposed  to  the 
fields. 

The  modulation  that  represents  the 
signal  most  likely  to  disrupt  the 
operation  of  the  system  under  test, 
based  on  its  design  characteristics, 
should  be  selected.  For  example,  flight 


control  systems  may  be  susceptible  to  3 
Hz  square  wave  modulation  while  the 
video  signals  for  electronic  display 
systems  may  be  susceptible  to  400  Hz 
sinusoidal  modulation.  If  the  worst-case 
modulation  is  unknown  or  cannot  be 
determined,  default  modulation  may  be 
used.  Suggested  default  values  are  a  1 
KHz  sine  wave  with  80  percent  depth  of 
modulation  in  the  frequency  range  from 
10  KHz  to  400  MHz  and  1  KHz  square 
wave  with  greater  than  90  percent  depth 
of  modulation  from  400  MHz  to  18  GHz. 
For  frequencies  where  the  unmodulated 
signal  would  cause  deviations  from 
normal  operation,  several  different 
modulating  signals  with  various 
waveforms  and  frequencies  should  be 
applied. 

Acceptable  system  performance 
would  be  attained  by  demonstrating  that 
the  critical  function  components  of  the 
system  under  consideration  continue  to 
perform  their  intended  function  during 
and  after  exposure  to  required 
electromagnetic  fields.  Deviations  from 
system  specifications  may  be  acceptable 
but  must  be  independently  assessed  by 
the  FAA  on  a  case  by  case  basis. 


Table  1.— Fieid  Strength  Volts/Meter 

Frequency 

Peak 

Avocage 

10-100  kHz 

SO 

SO 

100-500 „..    

60 

60 

500-2000 

70 

70 

2-30  MHz      

200 

200 

30-100  

30 

30 

100-200  

ISO 

33 

200-400 

70 

70 

400-700 

4020 
1700 

835 

700-1000  

170 

1-2  GHz 

5000 

990 

2-4  _         „. 

6680 

840 

4-6 ..... 

6650 

310 

6-B .            _    . 

3600 

670 

8-12  _. 

3600 

1270 

12^l0      ..■>.•••■•■==>>=:=•»»=•■•*•••«•■• 

3500 

360 

18-40  _ 

2100 

750 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
series  of  helicopters.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
applicants  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
affected  helicopter. 

List  of  Subjects  in  14  CFR  Parts  21  and 
27: 

Aircraft,  Air  transportation.  Aviation 
safety,  Rotorcraft,  Safety. 

The  authority  citation  for  this  spedal 
condition  is  as  follows: 

Authority:  49  U.S.C.  1344, 1348(c),  1352, 
1354(a),  1355, 1421  through  1431, 1502, 
1651(b)(2);  42  U.S.C.  lB57f-10.  41121  et  se*!.: 
E.0. 11514;  49  U.S.C  106(^. 
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The  Proposed  Special  Condition 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  condition  as  a  part  of 
the  type  certification  basis  for  the 
Eurocopter  Germany  Model  BO- 108 
(EC13S)  helicopter. 

Protection  for  Electrical/Electronic 
Systems  From  High  Intensity  Radiated 
Fields 

Each  system  that  performs  critical 
functions  must  be  designed  and 
installed  to  ensure  that  the  operation 
and  operational  capabilities  of  these 
critical  functions  are  not  adversely 
affected  when  the  helicopter  is  exposed 
to  high  intensity  radiated  fields  external 
to  the  helicopter. 

Issued  in  Forth  Worth,  Texas,  on  January 
7, 1993. 

Michtle  M.  (Hraley, 

Acting  Manager,  Rotorcraft  Directorate 

Aircraft  Certification  Service. 

IFR  Doc.  93-1447  Filed  1-21-93;  8:45  am) 
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14  CFR  Parts  21  and  29 

[DodMt  No.  93-ASW-3;  ftotke  No.  SC-93- 
3-SW] 

Spedal  Condition:  Bell  Helicopter 
Textron  Model  230  Helicopter, 
Electronic  Right  Instrument  System 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  special 

condition. 

SUMMARY:  This  notice  proposes  a  special 
condition  for  the  Bell  Helicopter 
Textron  Model  230  helicopter  modified 
by  King  Radio  Corporation.  This 
helicopter  will  have  a  novel  or  unusual 
design  feature  associated  with  the 
electronic  flight  instrument  system.  The 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  protection  of 
these  critical  function  systems  from  the 
effects  of  external  high  intensity 
radiated  fields  (HIRF).  This  notice 
contains  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
airworthiness  standards  or  part  29  of  the 
Federal  Aviation  Regulations  (FAR). 
DATES:  Comments  must  be  received  on 
or  before  February  22,  1993. 
ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  93-ASW-3,  Forth 
Worth,  Texas  76193-0007.  or  delivered 


in  duplicate  to  the  Office  of  the 
Assistant  Chief  Coimsel,  Building  SB, 
room  158,  4400  Blue  Mound  Road. 
Forth  Worth,  Texas.  Comments  must  be 
marked  Docket  No.  93-ASW-3. 

Comments  may  be  inspected  in  the 
Rules  docket  weekdays,  except  Federal 
holidays,  between  9  a.m.  and  3  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  McCallister,  FAA,  Rotorcraft 
Standards  Staff,  Regulations  Group. 
Forth  Worth,  Texas  76193-0111; 
telephone  (817)  624-5121. 
SUPPt.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  special  condition  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  number  and  be 
submitted  in  duplicate  to  the  address 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered  by  the  Administrator 
before  taking  action  on  this  proposal. 
The  special  condition  proposed  in  this 
notice  may  be  changed  in  light  of 
comments  received.  All  comments 
received  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  93-ASW-3." 
The  postcard  will  be  date/time  stamped 
and  returned  to  the  commenter. 

Background 

On  August  14, 1992,  King  Radio 
Corporation,  Olathe,  Kansas,  applied  for 
a  Supplemental  Type  Certificate  for    . 
installation  of  an  electronic  flight 
instrument  system  and  flight 
management  system  in  the  Bell 
Helicopter  Textron  (BHTI)  Model  230 
helicopter.  This  model  helicopter  is  a 
10- passenger,  two-engine,  8,400-pound 
transport  category  helicopter. 

Type  Certification  Basis 

The  certification  basis  established  for 
the  BHTI  Model  230  helicopter 
includes:  FAR  21.29  and  29  effective 
February  1, 1965,  Amendments  29-1 
through  29-9;  §  29.997,  Amendment  29- 
10;  §  29.1401.  Amendment  29-11; 
§§  29.25(c),  29.801,  29.865.  29.1555(c). 
29.1557(c).  Amendment  2*-12; 


§  29.927(b)(2),  Amendment  29-17; 
instrument  flight  rules  (IFR) 
requirements  dated  December  15, 1978; 
FAA  Exemption  No.  2789,  FAR 
29.811(0(1);  FAA  ExempUon  No.  4395. 
FAR  29.855(a);  the  selected  sections  of 
FAR  29  up  to  and  including 
Amendment  29-26  as  follows:  §§29.1, 
29.21  thru  29.175.  29.231  thru  29.235, 
29.251  thru  29.361,  29.411,  29.471  thru 
29.493.  29.501.  29.547  thru  29.549. 
29.561  and  29  603,  29.607  thru  29.609, 
29.611  thru  29.629,  29.683,  29.723  and 
29.727.  29.731,  29.735,  29.771  thru 
29.775.  29.785.  29.831.  29.855.  29.861 
thru  29.863.  29.873  thru  29.917.  29.931. 
29.939  thru  29.953.  29.955.  29.961, 
29.933  thru  29  997.  29.1011  thru 
29.1023,  29.1027  thru  29.1105,  29.1121 
thru  29.1123,  29.1141,  29.1143  thru 
29.1145,  29.1163  thru  29.1307.  29.1321 
thru  29.1322.  29.1327.  29.1331  thru 
29.1333.  29.1337.  2^.1359  thru  29.1381. 
29.1401.  29.1431,  29.1461  thru  29.1505, 
29.1517  thru  29.1521,  29.1527,  29.1541 
thru  29.1543.  29.1549  thru  29.1551. 
29.1555  thru  29.1559,  29.1581  thru 
29.1587,  Appendix  B;  the  noise 
standards  of  FAR  36  and  International 
Civil  Aviation  Organization  (ICAO) 
Annex  16;  and  Canadian  Airworthiness 
Manual  529:  529.1301-1,  529.1557(c)(3). 
529.581,  529.1093(b)(l)(ii). 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  BHTI  Model  230 
helicopter  because  of  a  novel  or  unusual 
design  feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§  21.16  to  estabhsh  a  level  of  safety 
equivalent  to  that  established  in  the 
regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  after 
public  notice,  as  required  by  §§11.28 
and  11.29(b),  and  become  a  part  of  the 
type  certification  basis  in  accordance 
with  §  21.101(b)(2).  In  addition  to  the 
applicable  airworthiness  regulations 
and  special  conditions,  the  BHTI  Model 
230  helicopter  must  comply  with  the 
noise  certification  requirements  of  part 
36  and  the  engine  emission 
requirements  of  Special  Federal 
Aviation  Regulation  (SFAR)  27. 

Discussion 

The  BHTI  Model  230  helicopter,  at 
the  time  of  the  application  for 
modification  by  King  Radio 
Corporation,  was  identified  as 
incorporating  one  and  possibly  more 
electrical/electronic  systems  that  will 
perform  functions  critical  to  the 
continued  safe  flight  and  landing  of  the 
helicopter.  The  electronic  flight 
instrument  system  performs  the  attitude 
display  function.  The  display  of 
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attitude,  altitude,  and  airspeed  is  critical 

to  the  continued  safe  flight  and  landing 
of  the  helicopter  for  IFR  operations  in 
instrument  meteorological  conditions. 
After  the  design  is  finalized.  King  Radio 
Corporation  will  provide  the  FAA  with 
a  prehminary  hazard  analysis  that  will 
identify  any  other  critical  functions 
performed  by  the  electrical/electronic 
systems. 

Recent  advances  in  technology  have 
prompted  the  design  of  aircraft  that 
include  advanced  electrical/electronic 
systems  that  perform  functions  required 
for  continued  safe  flight  and  landing. 
However,  these  advanced  systems 
respond  to  the  transient  effects  of 
induced  electrical  current  and  voltage 
caused  by  the  high  intensity  radiated 
fields  (HKF)  incident  on  the  external 
surface  of  the  helicopter.  These  induced 
transient  currents  and  voltages  can 
degrade  the  performance  of  the 
electrical/electronic  systems  by 
damaging  the  components  or  by 
upsetting  the  systems'  functions. 

Furthermore,  the  electromagnetic 
environment  has  undergone  a 
transformation  not  envisioned  by  the 
current  application  of  FAR  §  29.1309(a). 
Higher  energy  levels  radiate  from 
operational  transmitters  currently  used 
for  radar,  radio,  and  television;  and  the 
number  of  transmitters  has  increased 
significantly. 

Existing  aircraft  certification 
requirements  are  inappropriate  in  view 
of  these  technological  advances.  In 
addition,  the  FAA  has  received  reports 
of  some  significant  safety  incidents  and 
accidents  involving  military  aircraft 
equipped  with  advanced  electrical/ 
electronic  systems  when  they  were 
exposed  to  electromagnetic  radiation. 

The  combined  effects  of  technological 
advances  in  helicopter  design  and  the 
changing  environment  have  resulted  in 
an  increased  level  of  vulnerability  of  the 
electrical/electronic  systems  required 
for  the  continued  safe  flight  and  landing 
of  the  helicopter.  Effective  measures  to 
protect  these  helicopters  against  the 
adverse  effects  of  exposure  to  HIRF  will 
be  provided  by  the  design  and 
installation  of  these  systems.  The 
following  are  primary  factors  that 
contributed  to  the  current  conditions: 
(1)  Increased  use  of  sensitive  electronics 
that  perform  critical  functions,  (2) 
reduced  electromagnetic  shielding 
afforded  helicopter  systems  by 
advanced  technology  airframe  materials, 
(3)  adverse  service  experience  of 
military  aircraft  using  these 
technologies,  and  (4)  increase  in  the 
number  and  power  of  radio  frequency 
emitters  and  the  expected  increase  in 
the  future. 


The  FAA  recognizes  the  need  for 
aircraft  certification  standards  to  keep 
pace  with  technological  developments 
and  a  changing  environment.  In  1986  it 
initiated  a  high  priority  program  to  (1) 
determine  and  define  electromagnetic 
energy  levels;  (2)  develop  guidance 
material  for  design,  test,  and  analysis; 
and  (3)  prescribe  and  promulgate 
regulatory  standards.  The  FAA 
participated  with  industry  and  foreign 
airworthiness  authorities  to  develop 
internationally  recognized  standards  for 
certification. 

The  FAA  and  foreign  airworthiness 
authorities  have  identified  a  level  of 
HIRF  environment  that  a  helicopter 
could  be  exposed  to  during  IFR 
operations. 

While  the  HIRF  requirements  are 
being  finalized,  the  FAA  is  adopting  a 
special  condition  for  the  certification  of 
aircraft  that  employ  electrical/electronic 
systems  performing  critical  functions. 
The  accepted  maximum  energy  levels 
that  civilian  helicopter  system 
installations  must  withstand  for  safe 
operation  are  based  on  surveys  and 
analysis  o^  existing  radio  frequency 
emitters.  This  special  condition  will 
require  the  helicopter's  electrical/ 
electronic  systems  and  associated 
wiring  to  be  protected  from  these  energy 
levels.  These  external  threat  levels  are 
believed  to  represent  the  worst-case 
exposure  for  a  helicopter  operating 
under IFR. 

The  HIRF  environment  specified  in 
this  proposed  sp>ecial  condition  is  based 
on  many  critical  assumptions.  With  the 
exception  of  takeoff  and  landing  at  an 
airport,  one  of  these  assumptions  is  the 
aircraft  would  be  not  less  than  500  feet 
above  ground  level  (AGL).  Helicopters 
operating  under  visual  flight  rules  (VFR) 
routinely  operate  at  less  than  500  feet 
AGL  and  perform  takeoffs  and  landings 
at  locations  other  than  controlled 
airports.  Therefore,  it  would  be 
expected  that  the  HIRF  environment 
experienced  by  a  helicopter  operating 
VFR  may  exceed  the  defined 
environment  by  100  percent  or  more. 

This  special  condition  will  require  the 
systems  that  perform  critical  functions, 
as  installed  in  the  aircraft,  to  meet 
certain  standards  based  on  either  a 
defined  HIRF  environment  or  a  fixed 
value  using  laboratory  tests. 

The  applicant  may  demonstrate  that 
the  operation  and  operational  capability 
of  the  installed  electrical/electronic 
systems  that  perform  critical  functions 
are  not  adversely  affected  when  the 
aircraft  is  exposed  to  the  defined  HIRF 
environment.  The  FAA  has  determined 
that  the  environment  defined  in  Table  1 
is  acceptable  for  critical  functions  in 
helicopters  operating  at  or  above  500 


feet  AGL.  For  critical  functions  of      j, 
helicopters  operating  at  less  than  500 
feet  AGL,  additional  considerations 
must  be  given. 

The  applicant  may  also  demonstrate, 
bv  a  laboratory  test,  that  the  electricaj/ 
electronic  systems  that  perform  critical 
functions  can  withstand  a  peak 
electromagnetic  field  strength  in  a 
frequency  range  of  10  kHz  to  18  GHz.  If 
a  laboratory  test  is  used  to  show 
compliance  with  the  defined  HIRF 
environment,  no  credit  will  be  given  for 
signal  attenuation  due  to  installation.  A 
level  of  100  v/m  and  other 
considerations,  such  as  an  alternate 
technology  backup  that  is  immime  to  , 
.  HIRF,  are  appropriate  for  critical 
functions  during  IFR  operations.  A  level 
of  200  v/m  and  further  considerations, 
such  as  an  alternate  technology  backup 
that  is  immune  to  HIRF,  are  more 
appropriate  for  critical  functions  during 
VFR  operations. 

Applicants  for  FAA  approval  under 
this  special  condition  must  perform  a 
preliminary  hazard  analysis  to  identify 
electrical/electronic  systems  that 
perform  critical  functions.  The  term 
"critical"  means  those  functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
helicopter.  The  systems  identified  by 
the  hazard  analysis  as  performing 
critical  functions  are  required  to  have 
HIRF  protection. 

A  system  may  perform  both  critical 
and  noncritical  functions.  Primary 
electronic  flight  display  systems  and 
their  associated  components  perform 
critical  functions  such  as  attitude, 
altitude,  and  airspeed  indications.  HIRF 
-  requirements  would  apply  only  to  the 
systems  that  perform  critical  functions. 

Compliance  with  HIRF  requirements 
will  be  demonstrated  by  tests,  analysis, 
models,  similarity  with  existing 
systems,  or  a  combination  of  these 
methods.  Service  experience  alone  will 
not  be  acceptable  since  such  experience 
in  normal  flight  operations  may  not 
include  an  exposure  to  the  HIRF. 
Rehance  on  a  system  with  similar 
design  features  for  redundancy,  as  a 
means  of  protection  against  the  efliects 
of  external  HIRF,  is  generally 
insufficient  because  all  elements  of  a 
redundant  system  are  likely  to  be 
concurrently  exposed  to  the  fields. 

The  modulation  that  represents  the 
signal  most  likely  to  disrupt  the 
operation  of  the  system  under  test, 
based  on  its  design  characteristics, 
should  be  selected.  For  example,  flight 
control  systems  may  be  susceptible  to  3 
Hz  square  wave  modulation  while  the 
video  signals  for  electronic  display 
systems  may  be  susceptible  to  400  Hz  ■ 


sinusoidal  modulation.  If  the  worst-case 
modulation  is  unknown  or  cannot  be 
determined,  default  modulations  may  be 
used.  Suggested  default  values  are  a  1 
kHz  sine  wave  with  80  percent  depth  of 
modulation  in  the  firequency  range  firom 
10  kHz  to  400  MHz  and  1  kHz  square 
wave  with  greater  than  90  percent  depth 
of  modulation  from  400  NfHz  to  18  GHz. 
For  frequencies  where  the  unmodulated 
signal  would  cause  deviations  from 
normal  operation,  several  different 
modulating  signals  with  various  wave- 
forms and  frequencies  should  be 
apphed. 

Acceptable  system  performance 
would  be  attained  by  demonstrating  that 
the  critical  function  components  of  the 
system  under  consideration  continue  to 
perform  their  intended  function  during 
and  after  exposure  to  required 
electromagnetic  fields.  Deviations  from 
system  specifications  may  be  acceptable 
but  must  be  independently  assessed  by 
the  FAA  on  a  case  by  case  basis. 


Table  1.— Field  Strength  Volts/Meter 

Frequency 

Peak 

Average 

10-100  kHz 

100-500  

600-2000  

2-30  MHz  

SO 

60 

70 

200 

30 

150 

70 

4020 

1700 

5000 

6680 

6850 

3600 

3500 

3600 

2100 

50 

60 

70 

200 

30-1 00  

30 

100-200  

33 

20O-400 

400-700 .... 

700-1000 

70 
935 
170 

1-2  OHz 

2-4  _ 

4-6  „... 

6-8  

8-12  

990 
840 
310 
670 
1270 

12-18 „.;..„ 

18-40  „. 

360 
750 

Conclusion 

This  action  affects  only  certain 
unusual  or  novel  design  features  on  one 
series  of  helicopters.  It  it  not  a  rule  of 
general  applicability  and  ejects  only 
applicants  who  applied  to  the  FAA  for 
approval  of  those  features  on  the 
affected  helicopter. 

List  of  Sub)ect8  in  14  CFR  Parts  21  and 
29 

Aircraft,  Air  transportation,  Aviation 
safety,  Rotprcraft,  Safety. 

The  authority  citation  for  this  special 
condition  is  as  follows: 

Aathority:  49  U.S.C.  1344, 1348(c),  1352, 
1354(b),  1355, 1421  through  1431, 1502, 
1651(b)(2):  i2  U.S.C  1857f-10,  4321  et  seq.: 
E.O.  11541;  49  U.S.C  106(g). 

The  Proposed  Special  Condition 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  condition  as  a  part  of 
the  type  certification  basis  for  the  Bell 


HeUcopter  Textron  Model  230 
helicopter. 

Protection  for  Electrical/Electronic 
Systems  From  High  Intensity  Radiated 
Fields 

Each  system  that  performs  critical 
functions  must  oe  designed  and 
installed  to  ensure  that  the  operation 
and  operational  capabilities  of  these 
critical  functions  are  not  adversely 
affected  when  the  heUcopter  is  exposed 
to  high  intensity  radiated  fields  external 
to  the  heUcopter. 

Issued  in  Fort  Worth,  Texas,  on  January  7, 
1993. 

Michele  M.  Owilry, 
Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
IFR  Doc  93-1446  Filed  1-21-93;  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  92-NM-232-AO] 

Airworthiness  Directives;  de  Havilland, 
Inc.,  Model  DHC-8-100  and  -300 
Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  de  Havilland  Model  DHC-8-100 
and  -300  series  airplanes.  This  proposal 
would  require  removing  all  aluminum 
washers  that  are  installed  at  the 
connection  of  the  E>C  feeder  cable  to  the 
bus  bar,  and  replacing  them  with  steel 
washers.  This  proposal  is  prompted  by 
reports  that  the  DC  feeder  cables  are 
loosening  and  corroding  at  the  point 
where  they  connect  to  the  bus  bar.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  loss  of 
conductivity,  which  could  lead  to 
overheat  damage  to  wiring  or 
connectors. 

DATES:  Comments  must  be  received  by 
March  17, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  92-NM- 
232-AD,  1601  Land  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 


de  Havilland,  Inc.,  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  IRl 
South  Franklin  Avenue,  room  202, 
Valley  Stream,  New  York. 
FOR  FURTHER  INFORMATION  CONTACT! 
Peter  Cuneo,  Systems  and  Equipment 
Branch,  ANE-173,  New  York  Aircraft 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  181  South 
Franklin  Avenue,  room  202,  Valley 
Stream,  New  York  11581;  telephone 
(516)  791-6427;  fax  (516)  791-9024. 

SUPPt^MENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92-NM-232-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
92-NM-232-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

Transport  Canada  Aviation,  which  is 
the  airworthiness  authority  for  Canada, 


5672 


Federal  Register  /  Vol.  58.  No.  13  /  Friday,  January  22.  1993  /  Proposed  Rules 


recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  de 
Havilland  Model  DHC-8-100  and  -300 
series  airplanes.  Transport  Canada 
Aviation  advises  that  reports  indicate 
that  DC  feeder  cables  are  loosening  and 
<:orroding  at  the  point  where  the  feeder 
cables  connect  to  the  bus  bar  on  certain 
de  Havilland  Model  DHC-8  series 
airplanes.  The  cause  is  attributed  to  the 
use  of  aluminiun  washers  where  the 
feeder  cables  connect  to  the  bus  bar. 
Corrosion  is  caused  by  the  use  of 
dissimilar  metals,  such  as  aluminum 
and  steel,  at  the  bus  bar  connection. 
This  condition,  if  not  corrected,  could 
cause  loss  of  conductivity,  which  could 
lead  to  overheat  damage  to  wiring  or 
connectors. 

De  Havilland  has  issued  Alert  Service 
Bulletin  S.B.  A8-24-44,  dated  October 
23,  19^2,  which  describes  procedures 
for  removing  aluminum  washers  that  are 
installed  at  the  point  where  the  feeder 
cables  are  connected  to  the  bus  bar,  and 
replacing  them  with  steel  washers. 
Transport  Canada  Aviation  classified 
this  service  bulletin  as  mandatory  and 
issued  Canadian  Airworthiness 
Directive  CF-92-20,  dated  November  6. 
1992.  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Canada. 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement,  Transport  Canada  Aviation 
has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  Transport 
Canada  Aviation,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
replacement  of  currently-installed 
aluminum  washers  with  steel  washera  at 
the  DC  feeder  cable-to-bus  bar 
connection.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  108  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  5  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $285  per 


airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$60,480,  or  $560  per  airplane.  This  total 
cost  figure  assumes  that  no  operator  has 
yet  accomplished  the  proposed 
requirements  of  this  AD  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26,  1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(gJ;  and  14  CFR 
11.89. 

S  39.1 3    [AfMndMf] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

De  Havilland,  Inc.:  Docket  92-NM-232-AD. 

Applicability:  Model  DHC-»-100  and  -300 
series  airplanes  on  which  Modification  8/ 
1970  has  not  l>een  accomplished;  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  loss  of  conductivity,  which 
could  lead  to  overheat  damage  to  wiring  or 
connectors,  accomplish  the  following: 

(a)  Wi'Jiin  60  days  after  the  efiective  data 
of  this  AD,  replace  aluminum  washers 
installed  at  the  bus  bar  connections  with 
steel  washers,  in  accordance  with  de 
Havilland  Alert  Service  Bulletin  S.B.  A»-24- 
44,  d^ted  October  23. 1992. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO),  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,"  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  lie 
obtained  firom  the  New  York  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  January 
14, 1993. 

Darrell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  93-1544  Filed  1-21-93;  8:45  am] 

BOXING  COOE  4S10-1S-U 


DEPARTMENT  OF  COMMERCE 

United  States  Travel  and  Touriam 
Adminiatration 

15  CFR  Part  1200  ♦ 

[Docket  No.  921243-2343] 
RIN  0644-AA02 

Financial  Asaistance  to  Cooperathm 
Touriam  Marketing  Progrsnta  for 
International  Touriam  T  rade 
Development 

AGENCY:  United  States  Travel  and 
Tourism  Administration,  Commerce. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  United  States  Travel  and 
Tourism  Administration  (USTTA) 
intends  to  delete  existing  regulations 
and  substitute  in  their  place  regulations 
to  guide  administration  of  the  matching 
grant  program  outlined  in  the  Tourism 
Policy  and  Export  Promotion  Act  of 
1992.  In  this  regard,  the  USTTA  is 
requesting  public  comments  on 
proposed  rules  and  guidelines  to 
provide  financial  assistance  to 
Cooperative  Tourism  Marketing 
Programs  (CTMPs)  for  International 
Tourism  Trade  Development. 

This  financial  assistance  will  support 
increased  and  more  effective  investment 
in  international  tourism  trade 
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development  and  promotion  by  states, 
local  governments,  and  cooperative 
tourism  marketing  programs.  Projects 
funded  under  the  program  will  increase 
international  visitation  and  contribute 
to  the  economic  well-being  of  the 
various  regions  of  the  United  States. 
DATES:  Comments  on  proposed  rules 
and  guidelines  must  be  submitted  on  or 
before  February  15, 1993. 
ADDRESSES:  Comments  should  be 
forwarded  in  triplicate  to:  Mrs.  Karen  M. 
Cardran,  Director,  Marketing  Programs, 
Office  of  Tourism  Marketing.  United 
States  Travel  and  Tourism 
Administration,  U.S.  Department  of 
Commerce,  room  1860,  Washington,  DC 
20230. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Mrs.  Karen  M.  Cardran,  Director, 
Marketing  Programs,  Office  of  Tourism 
Marketing,  United  States  Travel  and 
Tourism  Administration,  U.S. 
Department  of  Commerce,  room  1860, 
Washington,  DC  20230.  (202)  482-1904. 
SUPPLEMENTARY  INFORMATION:  Interested 
parties  are  invited  to  submit  written 
views  or  arguments  as  they  may  desire. 
Communications  should  be  submitted 
in  triplicate.  All  communications 
received  on  or  before  th&  closing  date 
for  comment  will  be  considered  before 
action  is  taken  to  finalize  rules  and 
regulations.  The  proposed  rules  and 
regulations  contained  in  this  notice  may 
be  changed  in  light  of  the  comments. 

Authority  to  Issue  Regulations 

Authority  to  issue  regulations  is 
contained  in  Section  203  (22  U.S.C. 
2123a)  of  the  International  Travel  Act  of 
1961,  as  amended  by  the  Tourism  Policy 
and  Export  Promotion  Act,  Public  Law 
No.  102-372. 

Background 

The  Tourism  Policy  and  Export 
Promotion  Act  of  1992  amended  section 
203  of  the  International  Travel  Act  and 
called  for  development  of  a  program  of 
matching  grants  to  promote  tourism 
fi-om  abroad.  This  is  to  be  accomplished 
through  increased  and  more  effective 
investment  in  international  tourism  by 
states,  local  governments,  and  non- 
profit organizations  established  (for  the 
purpose  of  this  program)  into 
cooperative  tourism  marketing 
programs.  The  1992  Act  further  called 
for  the  publication  of  draft  rules  on 
administration  of  the  program  for  public 
comment.  When  finalized,  the  rules  will 
be  published  in  the  Federal  Register 
and  described  in  the  Catalog  of 
Domestic  Financial  Assistance  under 
No.  11.952. 

Under  Executive  Order  (E.O.)  12291, 
the  Department  must  determine  whether 


a  regulation  is  a  "major"  rule  within  the 
meaning  of  section  1  of  E.O.  12991  and 
therefore  subject  to  the  requirements 
that  a  Regulatory  Impact  Analysis  be 
performed.  This  regulation  is  not  a 
major  rule  because  they  are  not  likely  to 
result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Therefore,  preparation  of  a  Regulatory 
Impact  Analysis  is  not  required  and 
neither  a  preliminary  nor  final  Analysis 
has  been  or  will  be  prepared. 

A  Regulatory  Analysis  as  required  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-611)  will  not  be  conducted  because 
it  has  been  determined  that  given  the 
vast  universe  of  small  businesses 
involved  in  travel  and  tourism  the 
annual  authorized  level  of  funding 
under  this  ph)gram  Mrill  not  allow 
significant  impact  to  a  substantial 
number  of  organizations  in  any  of  the 
three  categories  cited.  Therefore, 
preparation  of  a  Regulatory  Flexibility 
Analysis  is  not  required. 

This  proposed  rule  does  not  contain 
policies  with  Federalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  assessment  under  Executive 
Order  12612. 

The  Department  has  determined  that 
this  proposed  rule  will  not  sufficiently 
affect  the  quality  of  the  human 
environment.  Therefore,  no  draft  of  final 
Environmental  Impact  Statement  has  or 
will  be  prepared. 

Office  of  Management  and  Budget 
review  and  approval  may  be  necessary 
regarding  the  information  collection 
requirements  contained  in  this  rule 
pursuant  to  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501,etseq.). 

List  of  Subiects  in  15  CFR  Part  1200 

Administrative  practice  and 
procedure,  Grants  programs — travel, 
tourism,  international  tourism 
marketing,  cooperative  tourism 
marketing  programs. 

Dated:  December  29. 1992. 
Linda  Mysliwy, 
Assistant  Secretary  for  Tourism  Marketing. 

For  the  reasons  set  out  above,  it  is 
proposed  to  revise  15  CFR  part  1200  to 
read  as  follows: 


Part  1200— International  Touriam  Trada 

Developmant  Aasistanca 

Subpart  A— Oowral — Cooper  »tir>  Toorisni 
Markatiiig  Prograaic 

1200.1 

1200.2 

1200.3 

1200.4 

1200.5 

1200.6 

1200.7 

1200.8 

1200.9 

1200.10 

1200.11 


Background  and  purpose. 
Definitions. 

Secretarial  selection  of  markets. 
Notice  of  availability  of  funds. 
Programs  eligible  for  assistance. 
Eligibility  of  applicants. 
Application  requirements. 
Criteria  for  selection. 
Limitations  on  assistance. 

Matching  requirement. 

Subrecipient  agreements. 

Subpart  B— Adauniitrative  Reqairennnli 

1200.20  Coordination  among  joint 
recipients. 

1200.21  Designation  of  primary  recipients. 

1200.22  Responsibility  of  joint  recipients. 

1200.23  Coordination/cooperation  with 
other  federal  agencies. 

1200.24  Recordkeeping  and  reporting 
requirements. 

1200.25  Use  of  award  funds  for  promotional 
purposes. 

1200.26  Indirect  costs. 

1200.27  Unspent  balances  of  federal  funds. 

1200.28  Use  of  funded  project  research 
models  and  promotional  strategies  as 
demonstration  projects. 

1200.29  Audit  and  examination  of  recipient 
records. 

Subpart  C — Developmeni  of  National 
Programs 

1200.30  Establishment  of  national  fund 
pool. 

1200.31  Recipient  committee. 

1200.32  National  program  categories. 

1200.33  Administration  of  PR'ional  f  inrtii. 

Authority:  Sections  202  and  203  (22  U.S.C 
2123.  2123a)  of  the  International  Travel  Act 
as  amended  by  the  Tourism  Policy  and 
Export  Promotion  Act,  Pub.  L  No.  102-372. 

Subpart  A— Ganeral-Cooperativa 
Tourism  Marketing  Programa 

§  1 200.1    Background  and  purpOM. 

(a)  The  regulations  in  this  part  are 
issued  under  the  authority  of  the 
International  Travel  Act  of  1961,  as 
amended  by  the  Tourism  Policy  and 
Ex];>ort  Promotion  Act,  Public  Law  No. 
102-373.  Public  Law  No.  102-372 
established  a  new  matching  grant 
program  entitled  the  International 
Tourism  Trade  Development  Program, 
which  replaced  existing  authority  under 
22  U.S.C.  2123a. 

(b)  The  purpose  of  the  International 
Tourism  Trade  Development  Program  is 
to  promote  international  tourism 
through  increased  and  more  effective 
investment  in  international  tourism  by 
states,  local  governments,  and  non- 
profit organizations  through  provision 
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of  Financial  Assistance  to  Cooperative 
Tourism  Marketing  Programs 
(hereinafter  refarred  to  as  CTMP(s)). 

(c)  Financial  assistance  may  be 
provided  to  applicants  meeting  the 
eligibility  requirements  set  forth  in 
Section  1200.6.  if  the  applicant  for 
assistance  demonstrates  to  the 
satisfaction  of  the  Under  Secretary  of 
Commerce  for  Travel  and  Tourism  that 
the  assistance  will  be  used  for  programs 
that: 

(1)  hicrease  international  visitation  to 
the  applicant's  region; 

(2)  Include  advertising,  publication  of 
promotional  materials,  or  other 
promotional  or  market  research 
activities  designed  to  increase  the 
number  of  international  visitors  to  the 
region:  and,  farther  that — 

(i)  Said  program  will  increase  the 
travel  of  international  visitors  to  the 
region  for  which  the  assistance  is 
sought: 

(ii)  Such  program  will  contribute  to 
the  economic  well-being  of  the  region: 

(iii)  Such  region  is  developing  or  has 
developed  a  regional  transportation 
system  that  will  enhance  travel  to  the 
facilities  and  attractions  in  such  region; 
and 

(iv)  Such  program  will  focus  its  efforts 
on  the  countries  in  the  markets  selected 
by  the  Secretary  of  Commerce  as  an 
appropriate  focus  of  tourism 
development  efforts. 

(d)  Financial  assistance  provided 
under  this  program  may  be  used  for  the 
purpose  of — 

(1)  Promoting  or  marketing  to 
international  visitors  or  potential 
international  visitors  the  tourism  and 
recreational  opportunities  in  the  region 
for  which  such  financial  assistance  is 
sought: 

(2)  Targeting  international  visitors  to 
develop  or  enhance  their  interest  in 
tourism  and  recreational  opportunities 
in  such  region: 

(3)  Encouraging  the  development  by 
such  cooperative  tourism  marketing 
programs  of  regional  strategies  for 
international  tourism  promotion  and 
marketing;  or 

(4)  Developing  and  implementing 
tourism  trade  development  programs 
applicable  to  the  market(s)  identified  by 
the  Secretary  of  Commerce. 

(e)  These  rules  prescribe  policies  and 
procedures  for  the  award  of  grants  and 
cooperative  agreements  under  the 
International  Tourism  Trade 
Development  Assistance  program,  in 
order  to  assure  the  fair,  equitable  and 
uniform  treatment  of  all  proposals  for 
assistance  under  this  program.  These 
rules  address  only  the  award  of  grants 
and  cooperative  agreements  under  the 


International  Tourism  Trade 
Development  Program. 

112002    DeAnHions. 

(a)  The  term  "award"  includes  grants 
and  cooperative  agreements. 

(b)  The  term  "Cooperative  Tourism 
Marketing  Programs"  (CTMP)  refers  to 
eligible  applicants  as  defined  in  subpart 
A.  section  1200.6  Eligibility  of 
Applicants  as  well  as  to  those  selected 
for  funding  under  the  program. 

(c)  The  terms  "joint  applicants"  and 
"joint  recipients"  refer  to  those  CTMP 
collective  entities  that  apply  for  or  are 
awarded  funds.  Upon  award,  each 
member  of  the  CTMP  will  be  considered 
a  recipient  {1200.7(g)  and  1200.9(i)). 

(d)  The  term  "primary  recipient" 
refers  to  that  entity  identified  by  the 
joint  applicants/joint  recipients  under  a 
CTMP  as  the  party  responsible  for  acting 
on  their  behalf  to  administer  receipt, 
distribution  and  collection  of  funds  and 
reporting. 

(e)  The  term  "national  program" 
means  tourism  trade  development 
programs  designed  to  promote  travel 
and  tourism  in  the  United  States 
generally  without  promotion  of  a 
particular  area  of  the  United  States. 
This,  however,  will  not  restrict 
development  of  programs  featuring  the 
regional  concept  of  travel  by 
international  travelers. 

(f)  The  term  "private  and  public  non- 
profit organizations  or  associations" 
means  an  institution,  organization  or 
association,  either  private  or  public, 
which  has  tax  exempt  status  as  defined 
in  section  501(a)  of  the  Internal  Revenue 
Code. 

(g)  The  terms  "state,"  "states,"  and 
"United  States"  are  defined  to  include 
the  50  States  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and  U.S. 
Virgin  Islands,  and  the  Trust  Territories 
of  the  Pacific  Islands. 

(h)  The  term  "subrecipients"  includes 
individuals  and  private  profit  and 
nonprofit  businesses  and  organizations 
with  whom  joint  recipients  enter  into 
agreements. 

(i)  The  term  "indirect  costs"  means 
those  costs  that  are  incurred  for 
common  or  joint  objectives  and  cannot 
be  readily  identified  with  a  particular 
final  cost  objective.  Typical  examples  of 
indirect  costs  for  many  organizations 
may  include  depreciation  or  use 
allowances  on  buildings  and  equipment, 
the  costs  of  operating  and  maintaining 
facilities,  and  general  administration 
and  general  expenses,  such  as  salaries 
and  expenses  of  executive  officers, 
personnel  administration,  and 
accounting  (1200.26). 


(j)  "Matching  funds"  are  those  funds 
provided  by  the  recipient  in  an  amount 
equal  to  not  less  than  25  percent  of  the 
total  federal  funds  provided  to  the 
recipient  under  the  award.  These 
matching  funds  shall  consist  of  actual 
dollar  expenditures  on  the  program  and 
may  not  include  in-kind  contributions. 
Matching  funds  used  for  this  purpose 
may  come  from  sources  other  than  the 
applicants  excluding  other  Federal 
Government  funds,  but  must  be 
substantiated  by  confirming 
documentation  indicating  source, 
amount,  and  method  for  transfer  of 
funds  to  recipient. 

(k)  The  term  "pooled  funds"  refer  to 
those  funds  equal  to  50  percent  of  the 
amount  awarded  to  recipients  which  are 
set  aside  to  finance  tourism  trade 
development  programs  designed  to 
promote  travel  and  tourism  to  the 
United  States  generally  without 
promotion  of  a  particular  area  of  the 
United  States. 

(1)  The  term  "Secretary"  means 
Secretary  of  Commerce. 

(m)  The  terms  "Agency"  or  "USTTA" 
mean  United  States  Travel  and  Tourism 
Administration. 

(n)  The  term  "Program"  means  the 
International  Tourism  Trade 
Development  Assistance  Program. 

(o)  Tne  term  "Act"  refers  to  the 
International  Travel  Act  as  amended  by 
the  Tourism  Policy  and  Export 
Promotion  Act  of  1992  (Pub.  L.  102-372 
(22  U.S.C.  2123). 

(p)  The  term  "Under  Secretary" 
means  the  Under  Secretary  of 
Commerce  for  Travel  and  Tourism,  who 
has  delegated  authority  to  act  on  behalf 
of  the  Secretary  of  Commerce. 

§  1 200.3    Secretarial  selection  of  markets. 

(a)  In  accordance  with  section  202  of 
the  Tourism  Policy  and  Export 
Promotion  Act  (22  U.S.C.  2123).  by 
October  1  of  each  year  the  Under 
Secretary  shall  publish  a  notice  in  the 
Federal  Register  soliciting  comments 
from  persons  interested  in  tourism 
trade,  concerning  markets  that  would  be 
an  appropriate  focus  of  tourism  trade 
development  efforts.  These  efforts 
would  be  carried  out  in  the  twelve- 
month period  that  begins  twelve  months 
after  the  notice  is  published. 

(b)  Within  three  months  after  the   . 
notice  is  published,  the  Under  Secretary 
shall  select  the  markets  that  are 
determined  to  be  an  appropriate  focus  of 
tourism  trade  development  efforts  to  be 
carried  out  in  the  twelve-month  period 
described  above.  The  selection  of 
markets  shall  be  published  in  the 
Federal  Register. 

(c)  At  the  same  time  the  Under 
Secretary  announces  the  selection  of 
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markets,  he  or  she  shall  issue  a  request 
for  proposals  from  CTMPs  to  develop 
and  implement  tourism  trade 
development  programs  applicable  to  the 
market(s)  selected.  All  financial 
assistance  applications,  shall  be 
directed  at  tKe  maricet(s)  selected  by  the 
Under  Secretary  to  be  an  appropriate 
focus  of  tourism  trade  development 
efforts. 

§1200.4    NoUeeafavaUabiUtyoffuncto. 

(a)  The  Program  shall  periodically, 
and  not  less  than  on  an  annual  basis, 
publish  a  notice  in  the  Federal  Register 
inviting  interested  parties  meeting  the 
qualification  criteria  to  submit 
proposals  for  funding  under  the 
Program.  Applications  will  be 
considered  for  funding  only  when 
submitted  in  a  timely  manner  in 
response  to  a  specific  notice  in  the 
Federal  Register  inviting  applications 
for  funding. 

(b)  All  notices  published  in  the 
Federal  Register  in  accord  vtdth  this 
section  shall  include  basic  information 
about  the  amount  of  funds  available;  the 
closing  date  for  application;  the 
market(s)  selected  by  the  Under 
Secretary  pursuant  to  section  202  (22 
U.S.C.  2123)  as  appropriate  for 
international  tourism  trade 
development;  the  name,  address  and 
telephone  number  of  the  contact  person; 
the  specific  forms  to  be  completed  and 
filed  to  apply  for  funds;  and  other 
appropriate  guidance. 

(c)  Notices  under  this  section  shall 
also  state  that  awards  under  the  Program 
shall  be  administered  in  accordance 
with  and  subject  to  all  Federal 
Government-wide  and  Department  of 
Commerce  regulations,  policies,  and 
procedures  applicable  to  financial 
assistance  awards  and  to  the  limitations 
and  criteria  set  forth  in  this  part. 

§  1 200.5    Progranw  eligible  for  assistanca. 

(a)  Product  Development — projects 
designed  to  encourage  the  development 
by  cooperative  tourism  marketing 
programs  of  regional  strategies  for 
international  tourism  promotion  and 
marketing; 

(b)  Media  Product  Information — 
projects  that  encourage  {xtsitive  media 
coverage  of  the  region,  which  may 
include  the  development  of  journalist 
familiarization  tours  and  dissemination 
of  product  information  on  the 
destination; 

(c)  Market  Development — projects 
designed  to  increase  travel  to  the  region 
from  international  markets  of 
opportunity  identified  by  the  Secretary 
i.e..  Receptive  Operator/Wholesaler 
Inspection  Tours,  Tour  Package 
Development,  Consumer  Travel  Shows; 


(d)  Advertising; 

(e)  Trade  Development — trade- 
oriented  travel  missions,  on-site  training 
workshops/seminars,  international  retail 
agent  iamiliarization  tours,  in-country 
training  workshops/seminars,  and 
participation  in  international  travel 
trade  snows; 

(f)  Consumer  and  Trade  Literature; 
and 

(g)  Market  Research. 

f  1200.6    EHgibilttyofappiicanta. 

(a)  The  program  will  provide  funds  to 
entities  identified  as  Cooperative 
Tourism  Marketing  Programs.  Financial 
assistance  will  be  awarded  only  to 
Cooperative  Tourism  Marketing 
Programs  which  shall  at  a  minimum — 

(1)  Involve  the  participation  of 
(i)  Two  or  more  States; 

(ii)  One  or  more  States  and  me  or 
more  political  subdivisions  of  States;  or 

(iii)  One  or  more  States  and  one  or 
more  nonprofit  organizations: 

(2)  Be  established  for  the  purpose  of 
increasing  the  number  of  international 
visitors  "to  the  region  in  which  such 
States  or  local  governments  are  located; 
and 

(3)  Have  a  written  regional  tourism 
marketing  plan  which  includes 
advertising,  publication  of  promotional 
materials,  or  other  promotional  or 
market  research  activities  designed  to 
increase  the  number  of  international 
visitors  to  such  region,  in  accordance 
with  the  criteria  outlined  above. 

f  1 200.7    Application  raquiramanta. 

(a)  Financial  assistance  will  be 
awarded  only  to  CTMPs  meeting  the 
eligibility  criteria  cited  in  §  1200.6. 

(h)  Each  Application  must  target  only 
one  coiintry,  to  be  selected  from  the  list 
of  markets  identified  by  the  Secretary  as 
appropriate  for  international  tourism 
trade  development  purposes.  However, 
applicants  may  submit  multiple 
applications  applying  for  funds  to  target 
additional  countries  fit)m  the  list  of 
selected  markets,  within  the  maximum 
funding  limitations  cited  in  paragraph 
(1)  of  this  section. 

(c)  The  application  must  include  a 
marketing  plan  that  contains  clearly 
stated  objectives  covering  an 
appropriate  period  of  time.  The 
marketing  plan  must  be  targeted  and 
integrated  (in  terms  of  multiple 
activities)  with  a  cohesive  approadi. 
The  marketing  plan  must  contain 
procedures  for  credible  evaluation  and 
tracking. 

(d)  The  marketing  plan  cited  above 
should  cover  only  those  expenditures 
that  will  focus  on  promoting  the  region, 
i.e.  50%  of  the  Federal  award  and  the 
region's  25%  matching  share.  The 


remaining  50%  of  the  Federal  funds  will 
be  set  aside  for  national  programs. 

(e)  Application  must  disclose  any 
agreements,  in  connection  with 
financial  assistance  provided,  that  a 
cooperative  tourism  marketing  program 
has  entered  into  with  individuals  and 
private  profit  or  nonprofit  businesses 
and  organizations  who  will  assist  in 
carrying  out  the  piuposes  for  which  the 
financial  assistance  is  provided.  Such 
agreements  are  subject  to  approval  by 
the  Under  Secretary  and  will  be 
approved  only  if  the  Under  Secretary 
finds  that  such  agreement  meets  all 
applicable  legal  requirements  and  is 
consistent  with  the  purposes  of  the 
International  Travel  Act  of  1961.  as 
amended. 

(0  Any  recipient  of  financial 
assistance  under  the  program  shall 
provide  matching  funds  consisting  of 
actual  dollar  expenditures  (in-kind 
match  is  not  authorized),  on  the 
program  for  which  financial  assistance 
is  provided,  equal  to  at  least  25  percent 
of  total  financial  assistance  provided. 
The  application  must  document 
evidence  of  availability  of  matching 
funds  equal  to  at  least  25  percent  of  the 
total  financial  assistance  requested. 

(g)  Joint  applicants  must  designate 
one  of  their  members  as  the  primary 
recipient  and/or  administrator  for 
purposes  of  receiving  Federal  funds, 
collecting  matching  funds  ft-om  all 
participants,  distributing  funds  to  the 
other  eligible  participants,  managing  the 
project,  and  submitting  financial  and 
program  performance  reports.  However, 
all  participants  shall  be  jointly  and 
severally  liable  to  the  Government 
under  the  terms  and  conditicms  of  the 
financial  assistance  agreement,  and  each 
recipient  is  responsible  for  complying 
with  other  applicable  financial 
assistance  regulations  and  OMB 
Circulars. 

(h)  Applicant  program  strategy  must 
be  developed  with  the  intent  of 
achieving  one  or  more  of  the  objectives 
cited  below,  and  the  application  must 
include  the  following  productivity 
estimates  and  demonstrate  method  to 
account  for  these  actions  for  the 
duration  of  the  program: 

(1)  The  number  of  written  or 
telephone  inquiries  regarding  the 
possibility  of  international  travel  to  the 
United  States  expected  to  be  generated 
by  the  requested  financial  assistance; 

(2)  The  number  of  tour  packages  for 
international  visitors  to  the  United 
States  expected  to  be  sold  in  connection 
with  this  financial  assistance; 

(3)  The  number  of  tourists  from  the 
targeted  market  expected  to  visit  the 
region  being  promoted  in  connection 
with  this  financial  assistance;  and 
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(4)  The  actions  recommended  to 
eliminate  acts,  policies,  and  practices  of 
the  targeted  foreign  country,  or  other 
markets  identified  by  the  Secretary  as 
appropriate  for  tourism  development, 
that  constitute  significant  barriers  to  or 
distortidns  or  United  States  travel  and 
tourism  exports. 

(i)  The  application  must  include  a 
detailed  budget  covering  all  elements  of 
the  program.  The  budget  should  reflect 
cost  estimates  under  each  budgetary  line 
item  reflected  on  the  application  form, 
with  further  breakdown  by  program 
category.  Individual  breakdown's  for 
Federal  and  non-Federal  fund 
expenditures  must  be  shown.  Matching 
funds  must  be  actual  dollar 
expenditures  on  the  program  for  which 
financial  assistance  is  provided.  (No  in- 
kind  contributions  are  allowed.) 

(j)  Application  must  include 
components  of  two  or  more  of  the 
following  international  tourism  trade 
development  initiatives: 

(1)  Product  Development; 

(2)  Media  Product  Information; 

(3)  Market  Development; 

(4)  Cooperative  Adv^ising; 

(5)  Trade  Development; 

(6)  Consumer  and  Trade  Literature; 
and, 

(7)  Market  Research. 

(k)  Applications  must  target  only  one 
country,  selected  from  the  list  of 
international  market(s)  identified  by  the 
Secretary  of  Commerce  as  appropriate 
for  travel  trade  development.  Further, 
using  credible  market  research,  the 
application  must  document  the 
potential  of  the  selected  international 
market  for  generating  tourism  to  the 
applicant's  region. 

fl)  The  maximum  amount  for  which 
joint  applicants  within  one  state  may 
apply  is  $100,000;  entities  within  two 
states,  $225,000;  entities  within  three 
states,  $350,000;  entities  within  four 
states,  $500,000:  and  entities  with  five 
or  more  states,  $625,000.  The  maximum 
amount  of  any  award  will  be  $625,000. 
The  minimum  amount  for  which  an 
applicant  may  apply  is  $50,000. 
Financial  assistance  provided  to  any 
State  in  a  single  fiscal  year  cannot 
exceed  an  aggregate  of  $337,500  for  all 
recipients.  For  purposes  of  determining 
state  maximums  for  annual  award 
purposes,  amount  of  awards  will  be  pro- 
rated equally  among  collective 
recipients. 

S 1 200.8    Criteria  for  Miectton. 

(a)  Each  application  for  financial 
assistance,  received  by  the  deadline  for 
application,  will  be  reviewed  for 
comploteness  upon  receipt.  At  the 
agency's  discretion,  the  applicant  may 
be  contacted  for  additional  information 


if  the  application  is  deemed  incomplete. 
If  the  required  information  is  not 
received  within  10  working  days  ftt)m 
the  date  of  notification,  the  application 
will  not  be  considered  further. 

(b)  Each  application  will  be  reviewed 
and  judged  independently  from  all  other 
applications  by  each  of  four  qualified 
individuals  acting  without  consultation 
between  themselves.  Selection  for  an 
award  will  be  based  on  total  final 
evaluation  score.  Only  applications  with 
a  final  evaluation  score  of  80  or  greater 
shall  be  eligible  for  an  award.  Such 
applications  will  be  awarded  financial 
assistance,  subject  to  the  availability  of 
funds,  in  descending  order  starting  with 
the  application  with  the  highest  final 
evaluation  score  above  80. 

(c)(1)  The  final  evaluation  score  for 
each  application  will  be  calculated  by 
combining  the  scores  from  the  two 
evaluation  criteria: 
(i)  General  evaluation  criteria;  and 
(ii)  Project  evaluation  criteria. 
(2)  General  evaluation  comprises  50 
per  cent  of  the  total  score;  50  per  cent 
is  allocated  to  project  evaluation, 
(d)  Elements  in  each  individual 
category  are  listed  in  descending  order 
of  importance  from  greater  to  lesser. 
Items  of  equal  importance  are  listed 
sequentially  in  descending  order. 

(1)  GENERAL  EVALUATION 
CRITERIA  (assigned  weight— 0.50). 
Paragraphs  (d)(l)(i)  and  (d)(l){ii)  of  this 
section  are  of  greatest  and  equal 
importance,  paragraph  (d)(l)(iii)  listed 
in  descending  order  is  of  lesser  value, 
while  paragraphs  (d)(l)(iv,  v,  and  vi)  are 
of  less  and  equal  value,  paragraph 
(d)(l)(vii)  is  of  least  value  and  paragraph 
(d)(l)(viii)  although  not  designated  a 
numerical  weight,  is  a  requirement. 
Application  demonstrates  to  the 
satisfaction  of  the  Secretary  that — 

(i)  Such  cooperative  tourism 
marketing  program  for  which  the 
financial  assistance  is  requested  has  the 
potential  to  increase  the  travel  of 
international  visitors  to  the  region  for 
which  the  assistance  is  sought; 

(ii)  Clear,  achievable  and  measurable 
objectives  have  been  established  to  be 
carried  out  over  an  appropriate  length  of 
time,  and  that  program  will  contribute 
to  the  economic  well-being  of  the 
region; 

(iii)  The  program  focuses  its  efforts  on 
an  international  market  selected  by  the 
Under  Secretary  as  an  appropriate  focus 
of  tourism  trade  development  efforts, 
and  credible  market  research 
demonstrates  that  this  market  has  the 
greatest  potential  for  generating  visitors 
to  the  region; 

(iv)  The  project  is  fully  integrated  (in 
terms  of  multiple  activities)  with  a 
cohesive  approach; 


(v)  The  CTMP's  written  plan  reflects 
a  cohesive  effort  by  the  joint  applicants, 
and  indicates  cooperation  and 
coordination  with  local  tourism 
industry  constituencies  in  the  region; 

(vi)  "nie  joint  applicants  have  the 
organizational  capacity  and  competence 
to  effectively  carry  out  the  project.  The 
application  must  include  an 
organizational  chart  and  a  biographical 
sketch  of  the  program  director  with  the 
following  information:  Name,  address, 
phone  number,  background  and  other 
qualifying  experience  for  the  project;  a 
list  of  other  key  personnel,  consultants, 
or  advisors  engaged  in  the  project, 
which  includes  names,  training  and 
background.  Applications  by  non-profit 
organizations  must  include  a  copy  of  the 
articles  of  incorporation,  charter,  trust 
statement,  or  other  similar  document 
which  sets  forth  the  authorizing  powers 
and  purposes  of  the  organization, 
together  with  bylaws  or  other  code  of 
regulations;  a  brief  description  of 
organizational  arrangements  for  fiscal 
and  managerial  control,  including  the 
extent  to  which  these  overlap  or  are 
integrated  with  other  organizations;  a 
copy  of  a  current  financial  statement  of 
the  organization;  and  a  copy  of  the 
current  Internal  Revenue  Service  tax 
exemption  letter  which  certifies  the 
organization's  not-for-profit  status; 

(vii)  The  region  is  developing  or  has 
developed  a  regional  transportation 
system  that  will  enhance  travel  to  the 
facilities  and  attractions  in  such  region. 

(vii)  Those  individuals  and  private 
profit  and  nonprofit  businesses  and 
organizations  with  whom  the  applicant 
proposes  entering  into  an  agreement  to 
carry  out  the  purposes  for  which 
financial  assistance  is  requested, 
provide  evidence  of  a  strong 
commitment  to  compete  and,  if 
appropriate,  provide  support  for  the 
continuation  of  the  program  beyond  the 
period  of  federal  funding.  The 
application  must  include  a  description 
of  the  organizational  arrangements  for 
fiscal  and  managerial  control  and  other 
appropriate  documentation  as  set  forth 
in  paragraph  (d)(l)(vi)  of  this  section; 
and 

(2)  PROJECT  EVALUATION 
CRITERIA  (assigned  weight— 0.50). 
Applications  must  include  two  or  more 
of  the  following  tourism  trade 
development  initiatives  as  defined 
below.  The  project  evaluation 
component  score  will  be  determined  by 
adding  the  score  of  each  of  the  relevant 
project  areas  set  forth  below  and 
dividing  by  the  number  of  relevant 
project  areas. 

(i)  PRODUCT  DEVELOPMENT— 
Product  Development  relates  to  those 
projects  designed  to  encourage  the 
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development  by  such  cooperative 
tourism  marketing  programs  of  regional 
strategies  for  international  tourism 
promotion  and  marketing. 

(A)  Regional  International  Marketing 
Training  Forum.  These  are  conferences 
and  meetings  held  in  region  to  guide 
development  of  strategies  and  encourage 
cooperation.  Paragraph  (d)(2)(i)(A){J)  of 
this  section  is  of  greatest  importance; 
Paragraphs  (d)(2)(i)(A)(2)  and  (3)  of  this 
section  are  of  lesser  and  equal 
importance;  Paragraph  (d)(2)(i)(A)(4)  of 
this  section,  is  of  the  least  importance. 

(1)  Follow-up  activities  designed  to 
encourage  development  of  cooperative 
strategies  for  international  promotion. 

(2).  Preliminary  identification  of 
instructors  and  topics  to  be  covered  in 
training. 

[3]  IdentiHcation  of  audience  for 
forum. 

(4)  Description  of  training  materials  to 
be  provided  to  attendees. 

(B)  {Reserved} 

(ii)  MEDIA  PRODUCT 
INFORMATION— Media  product 
information  projects  are  those  that 
include  the  development  of  journalist 
familiarization  tours  and  dissemination 
of  product  information  on  the 
destination.  Paragraph  (d){2)(ii)(A)  of 
this  section  is  of  the  greatest 
importance;  Paragraphs  {d)(2)(ii)(B)  and 
(C)  of  this  section  are  of  lesser  and  equal 
importance;  Paragraph  (d){2)(ii)(D)  of 
this  section  is  of  the  lesser  importance. 
The  applicable  criteria  are: 

(A)  Correlation  of  media  programs 
with  applicant's  overall  international 
tourism  marketing  strategy. 

(B)  Program  timing  ana  content,  and 
potential  acceptance  by  the  target 
media. 

(C)  Measurement  plan  to  assess 
program  effectiveness,  i.e.  methodology 
to  track  readership  or  viewer  response. 

(D)  Project  cost  versus  value  of  media 
space/time  return  (a  minimum  10  to  1 
return  on  investment  is  suggested). 

(ill)  MARKET  DEVELOPMENT— 
Market  development  projects  are 
designed  to  increase  travel  to  the  region 
from  international  markets  of 
opportunity  identified  by  the  Under 
Secretary.  Criteria  are  set  forth  for  the 
following  three  types  of  such  projects: 

(A)  Receptive  Operator/Wholesaler 
Familiarization  Tours — ^Paragraphs 
(d)(2)(iii)(A)  (J).  [2)  {2)  and  (5)  of  this 
section  are  listed  in  descending  order  of 
importance. 

(7)  Plans  for  subsequent  follow-up 
with  familiarization  tour  program 
participants  to  ensure  continuity  of 
interest  in  and  support  for  sale  of 
product. 

{2)  Preliminary  planning  and 
arrangement  of  the  familiarization 


tour(s)  to  cities.  States  or  regions  for 
tour  operators/wholesalers  to  inspect  or 
introduce  the  touristic  product  for 
marketing  to  the  international  retailers 
from  other  countries. 

(J)  Measurement  plan  to  assess 
project  return  versus  outlay.  For 
familiarization  tours  in  support  of  a  tour 
package,  the  application  must  include 
an  estimate  of  the  number  of  tout 
packages  expected  to  be  sold  as  a  result 
of  this  initiative. 

(B)  Tour  Package  Development — 
Paragraph  (d)(2)(iii)  (B)  (7)  of  this 
section  is  of  greatest  importance; 
Paragraph  (d)(2)(iii)  (B)  {2)  and  [3]  of 
this  section  are  of  lesser  and  equal 
importance;  Paragraph  (d)(2)(iii)(B)(4)  of 
this  section  is  of  lesser  importance. 

[1]  Preliminary  planning  for  and 
packaging  of  tour  development  program, 
i.e.,  assessment  and  selection  of  target 
market  and  package  components. 

(2)  Plans  for  subsequent  placement/ 
publication  of  the  program  in 
conjunction  with  tour  wholesalers,  etc. 

[3]  Measurement  to  assess  program 
effectiveness.  Application  must  include 
an  estimate  of  the  number  of  tour 
packages  expected  to  be  placed  in 
catalogs  and  sold  under  [his  project. 

(4)  Identification  of  prospective 
receptive  operator(s)  and/or 
international  wholesaler(s]  to  package 
tour. 

(C)  Consumer  Travel  Shows — 
Paragraph  (d)(2)(iii){C)  (J).  [2]  and  (5)  of 
this  section  are  listed  in  descending 
order  of  importance. 

(1)  Plans  for  subsequent  follow-up 
with  contacts  and  implementation  of  the 
project. 

(2)  Description  of  preliminary 
planning  and  packaging  of  product 
primarily  in  support  of  market 
development  efforts  in  foreign  markets. 

(3)  Measurement  of  project 
effectiveness,  to  include  the  estimated 
number  of  consumer  contacts  this 
activity  will  generate. 

(iv)  ADVERTISING— Applications  for 
advertising  projects  should  include  a 
planned  campaign  outline,  including 
the  message  to  be  conveyed,  description 
of  proposed  layouts,  copy  and  specific 
media  plans.  If  a  complete  media 
schedule  is  not  available  at  the  time 
application  is  made,  an  outline  of  media 
plans  will  be  accepted,  provided  that 
specific  campaign  details  are  forwarded 
to  the  USTTA  prior  to  the  actual 
placement  of  the  advertising  in  the 
media.  Paragraph  (d)(2)(iv)(A),  (B)  and 
(C)  of  this  section  are  of  greatest  and 
equal  importance;  Paragraph 
(d)(2)(iv)(D)  and  (E)  of  this  section  are 
of  lesser  and  equal  importance: 
Paragraph  (d)(2)(iv)(F)  of  this  section  is 


of  the  least  important.  The  applicable 
criteria  are: 

(A)  Basic  approach  and  objectives. 

(B)  Correlation  with  existing  national 
(pooled  fund)  strategy  in  this 
marketplace,  (not  applicable  in  fiscal 
year  1994) 

(C)  Creative  interpretation  of  this 
strategy. 

(D)  Expected  reach  of  the  advertising 
campaign  in  relation  to  its  cost  and 
short-term  impact  on  the  market. 

(E)  Measurement  plan  to  assess 
program  cost/return  effectiveness. 
Application  must  include  an  estimate  of 
the  number  of  written  or  telephone 
inquiries  expected  to  be  generated  by 
the  project. 

(F)  Evidence  that  economic, 
marketing  and  statistical  data  necessary 
to  develop  marketing  and  advertising 
strategy  was  used. 

(v)  TRADE  DEVELOPMENT— Trade 
development  projects  are  those  which 
complement  ongoing  VISIT  USA 
marketing  programs  directed  toward  the 
members  of  the  international  travel 
trade  in  those  foreign  markets  selected 
by  the  Secretary  of  Commerce  as  being 
appropriate  for  tourism  trade 
development  activities.  For  application 
purposes,  trade  development  projects 
are  not  concerned  with  the  development 
of  tour  packages  (which  is  covered 
separately  under  Market  Development). 

(A)  Such  projects  may  include:  Trade- 
oriented  travel  missions,  on-site  training 
workshops/seminars,  in-country 
training  workshops/seminars, 
familiarization  tours  for  foreign  retail 
travel  agents,  and  participation  in 
foreign  travel  trade  shows.  Paragraph 
(d)(2)(v)(A)(7)  of  this  section  is  of 
greatest  importance;  Paragraphs 
(d)(2)(v)(A)(2)  and 

[3)  of  this  section  are  of  lesser  and 
equal  importance;  Paragraphs 
(d)(2)(v)(A)(4)  and  (5)  of  this  section  are 
listed  in  descending  order  of 
importance.  The  applicable  criteria  are: 

(l)  Relevance  of  established  goals  of 
project. 

[2]  Methods  used  to  measure  program 
results. 

(3)  Techniques  used  to  create  an 
awareness  and  encourage  selling  of  the 
destination  by  the  foreign  travel  trade. 

(4)  Appropriateness  of  timing  in  terms 
of  both  implementation  date  and 
preparation  time. 

(5)  Anticipated  project  benefits 
derived  after  grant  expiration. 

(B)  [Reserved] 

(vi)  CONSUMER  AND  TRADE 
LITERATURE— Consumer  and  trade 
literature  must  be  designed  specifically 
for  use  in  foreign  countries.  Special 
attention  should  be  devoted  to 
designing  literature  to  meet  the  needs  of 
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the  target  market.  Paragraphs 
(d)(2)(vi)(A)  and  (B)  of  this  section  are 
of  greatest  and  equal  importance; 
Paragraph  (d)(2)(vi)(C)  of  this  section  is 
of  lesser  importance;  Paragraphs 
(dK2){vi)(D)  and  (E)  of  this  section  are 
of  least  and  equal  importance.  The 
applicable  criteria  are: 

(a)  Correlation  between  literature 
program  and  overall  marketing  plan. 

(B)  Strategy  for  distribution  of 
literature. 

(C)  Measurement  plan  to  assess 
program  effectiveness.  The  application 
must  include  an  estimate  of  the  number 
of  written  and  telephone  inquiries 
regarding  the  possibility  of  foreign 
travel  to  the  United  States  expected  to 
be  generated  by  this  project. 

(D)  Preliminary  planning  for  design 
and  content  of  brochures. 

(E)  Evidence  that  market  planning 
research  has  been  utilized  to  identify 
visitor  preferences  and  information 

(vii)  RESEARCH— Paragraphs 
(d)(2)(vu)(A).  (B)  and  (C)  of  this  section 
are  of  greatest  and  equal  importance; 
Paragraph  (d)(2)(vii)(D)  of  this  section  of 
lesser  importance:  Paragraphs 
(d)(2)(vii)(E),  and  (F)  of  this  section  of 
lesser  and  equal  value:  and  Paragraphs 
(d)(2)(vii)(G)  and  (H)  of  this  section  of 
lesser  and  equal  value.  Applications  for 
research  grants  will  be  evaluated 
according  to  the  following: 

(A)  Definition  of  research  objectives 
and  demonstration  of  need  for  this  type 
of  research. 

(B)  Value  of  the  project  in  terms  of 
increasing  the  overall  information  base 
on  international  travelers  to  and  within 
the  region  and/or  the  United  States. 

(C)  Quality  and  validity  of  data- 
gathering  techniques  to  be  utilized. 

(D)  Compatibility  with  existing 
national  and  international  tourism  data 
bases. 

(E)  Potential  for  increasing  tourism 
development  intelligence  in  applicant's 
area. 

(F)  Involvement  and  coordination  of 
the  project  with  other  organizations  in 
the  region. 

(G)  Compatibility  of  the  project  with 
the  total  economic  development  plan  of 
the  area. 

(H)  Value  of  the  project  in  terms  of  its 
contribution  and  usefulness  as  a  model 
for  others  to  use  in  their  research  efforts. 

f  1200.9    UmHations  on  assistance, 
(a)  The  total  amount  of  financial 
assistance  that  may  be  provided  under 
the  program  shall,  in  each  of  the  fiscal 
yean  1994,  1995, 1996,  be  not  less  than 
25  percent  of  the  amount  appropriated 
to  the  USTTA  luider  Section  304  (22 
U.S.C  2126). 


(b)  Not  more  than  50  percent  of  the 
financial  assistance  provided  under  the 
program  in  any  fiscal  year  may  be  used 
for  tourism  trade  development  designed 
to  promote  travel  and  tourism  in  the 
United  States  generally,  without 
promotion  of  a  particular  area  of  the 
United  States.  CTMPs  receiving 
financial  assistance  under  the  program 
shall  pool  50  percent  of  their  financial 
assistance  for  such  general  tourism  trade 
development  in  each  market  selected  by 
the  Secretary  as  appropriate  for  tourism 
trade  development  programs.  National 
programs  will  fall  luider  the  broad 
categories  of:  Product  Development, 
Market  Research;  Media  Product 
Information;  Market  Development; 
Trade  Development;  Cooperative 
Advertising;  and  Consumer  and  Trade 
Literature.  The  USTTA,  in  concert  with 
an  ad  hoc  committee  comprised  of 
recipient  representatives  from  up  to  two 
states,  two  cities,  two  regions,  and  two 
nonprofit  organizations  providing  for 
broad  geographic  coverage,  will 
coordinate  the  development  and 
implementation  of  the  national  program. 
For  purposes  of  administration,  funds 
will  be  deposited  into  a  USTTA  trust 
account  for  disbursement  for  national 
programs.  By  signature  acceptance  of 
the  award  instrument,  each  recipient 
agrees  to  this  transfer  and  management 
of  funds. 

(c)  Financial  assistance  will  be 
awarded  on  a  one-year  basis  for 
programs  to  be  carried  out  in  the  twelve- 
month period  that  begins  twelve  months 
after  the  Under  Secretary  publishes  a 
notice  in  the  Federal  Register  soliciting 
comment  concerning  appropriate 
tourism  trade  development  markets. 

(d)  No  award  of  Federal  funds  will  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either: 

(1)  The  delinquent  account  is  paid  in 
hill, 

(2)  A  negotiated  repayment  schedule 
is  established  and  at  least  one  payment 
is  received,  or 

(3)  Other  arrangements  satisfactory  to 
Department  of  Commerce  are  made. 

(e)  All  private  profit  or  nonprofit 
applicants  are  subject  to  a  name  check 
review.  Name  checks  are  intended  to 
reveal  whether  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of,  or  are  presently  facing, 
criminal  charges  such  as  fraud,  theft, 
perjury,  or  other  matters  which 
significantly  reflect  on  the  applicant's 
management  honesty  and  financial 

integrity. 

(f)  where  it  is  anticipated  that  the 
USTTA  will  be  substantially  involved  in 
the  implementation  of  the  international 
tourism  trade  development  project  for 


which  an  award  is  to  be  made,  the 
funding  instrument  will  be  a 
cooperative  agreement. 

11200.10    Matching  rsquirwnsnt 

Any  recipient  of  financial  assistance 
under  the  program  shall  provide 
matching  ninds  consisting  of  actual 
dollar  expenditures  (in-kind 
contributions  are  not  allowable),  on  the 
program  for  which  financial  assistance 
is  provided,  equal  to  at  least  25  percent 
of  total  Federal  funds  provided  under 
the  award. 

f  1200.1 1    Subrecipient  agreements. 

(a)  In  connection  with  financial 
assistance  programs,  CTMPs  may  enter 
into  agreements  with  individuals  and 
private  profit  and  nonprofit  businesses 
and  organizations  who  will  assist  in 
carrying  out  the  purposes  for  which 
such  financial  assistance  is  provided. 
Any  such  agreements  shall  be  disclosed 
in  the  application  for  financial 
assistance  and  will  be  approved  by  the 
Secretary  only  if  the  Secretary  finds  that 
the  agreement  meets  all  applicable  legal 
requirements  and  is  consistent  with  the 
purposes  of  the  Tourism  Policy  and 
Export  Promotion  Act,  Public  Law  No. 
102-372. 

(b)  Upon  approval  of  agreements,  the 
individuals  and  private  profit  and 
nonprofit  businesses  and  organizations 
will  be  deemed  subrecipients,  and  will 
be  held  responsible  for  adhering  to  all 
Federal  assistance  rules  and  regulations 
pertaining  to  such  organizations. 

Subpart  B — Administrative 
Requirements 

1 1 200.20    Coordination  among  joint 
recipients. 

Joint  applicants,  which  submit 
proposals  for  funding  as  CTMPs,  must 
join  in  this  program  for  the  purpose  of 
increasing  visitation  to  the  region  as  a 
tourist  destination.  To  ensure  the 
orderly  growth  and  development  of 
tourism  regionally  and  to  encourage  the 
development  of  the  tourism  industry  in 
rural  communities,  the  CTMP's  written 
plan  must  reflect  a  cohesive  effort  by  the 
joint  applicants,  and  indicate 
cooperation  and  coordination  with  local 
tourism  industry  constituencies  in  the 
region. 

§  1 200.21    Designation  of  primary  recipient 
Joint  applicants  must  designate  one  of 
the  joint  applicants  as  the  primary 
recipient  and/or  administrator  for 
purposes  of  receiving  Federal  funds, 
collecting  matching  funds  from  all 
participants,  distributing  funds  to  the 
other  eligible  participants,  managing  the 
project,  and  submitting  financial  and 
program  progress  reports. 
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11200.22    RMponsibility  of  loint 
recipients. 

All  joint  recipients,  including 
individuals  and  private  proHt  or 
nonprofit  businesses  or  organizations 
entering  into  agreements  with  CTMPs, 
shall  be  jointly  and  severally  liable  to 
the  Government  luider  the  terms  and 
conditions  of  the  financial  assistance 
agreement,  and  each  recipient  is 
responsible  for  complying  with  separate 
Hnancial  assistance  regulations  and 
OMB  Circulars  applying  to  their  entity. 

§  1 200.23    Coordination/cooperation  with 
other  federal  agertciea. 

So  as  to  avoid  any  unnecessary 
duplication  of  effort  and  to  increase  the 
possibility  of  joint  funding  of  projects  of 
common  interest  with  other  agencies, 
the  Secretary  intends  to  coordinate  with 
other  agencies  as  appropriate,  but 
particularly  where  the  Under  Secretary 
determines  that  the  subject  is  of 
substantial  interest  to  another  agency. 
Therefore,  applicants  are  encouraged  to 
consult  with  local  representatives  of 
interested  Federal  agencies  to  assure 
that  their  international  tourism 
development  interests  are  considered 
and/or  incorporated  into  the  plan. 
However,  Federal  funds  from  other 
Government  agencies  cannot  be  co- 
mingled  with  funds  provided  under  this 
program,  and  may  not  be  used  as  part 
of  the  required  local  matching  share. 

§  1 200.24    Recordkeeping  and  reporting 
requirements. 

(a)  Each  award  under  the  program 
shall  contain  procedures  regarding 
financial  reporting  and  auditing  to 
ensure  that  awards  are  used  for  the 
purposes  specified  in  these  regulations, 
and  are  in  accordance  with  sound 
accounting  practices. 

(b)  Recipients  will  be  required  to 
submit  financial  and  performance 
(technical)  reports  on  a  quarterly  basis 
in  accordance  with  the  schedule 
indicated  in  the  Hnancial  assistance 
award. 

(c)  Interim  (quarterly)  reports  should 
document  progress  as  it  relates  to  the 
original  proposal,  register  any  minor 
diversions  from  the  original  plan 
(significant  changes  must  be  approved 
in  advance),  relay  any  success  stories, 
and  record  progress  toward  any 
established  quantifiable  objectives. 

(d)  Recipients  will  be  required  to 
maintain  consistent  records  and  include 
in  their  final  report  the  following 
productivity  results  to  measure  success 
against  estimates  provided  in 
application: 

(1)  The  number  of  written  or 
telephone  inquiries  regarding  the 
possibility  of  international  travel  to  the 


United  States  expected  to  be  generated 
by  the  requested  financial  assistance; 

(2)  The  number  of  tour  packages  for 
international  visitors  to  the  United 
States  expected  to  be  sold  in  connection 
with  this  financial  assistance; 

(3)  The  number  of  tourists  from  the 
targeted  market  expected  to  visit  the 
region  being  promoted  in  connection 
with  this  financial  assistance;  and 

(4)  The  actions  recommended  to 
eliminate  acts,  policies,  and  practices  of 
the  targeted  or  identified  foreign 
country (ies),  that  constitute  significant 
barriers  to  or  distortions  of  United 
States  travel  and  tourism  exports. 

§1200.25    Use  of  award  funds  for 
promotioruil  purposes. 

Use  of  Award  funds  for  promotional 
purposes,  to  include  items  normally 
termed  "entertainment,"  can  only  be 
authorized  when  such  events  include 
presentations,  speeches,  working 
seminars  or  business  sessions  to 
acquaint  the  travel  trade  or  consumer 
with  the  product.  In  such  instances, 
expenditures  must  be  consistent  with 
applicable  Comptroller  General 
opinions  in  that  the  costs  must  be 
justified  as  necessary  to  carry  out  the 
purposes  of  the  approved  program  and, 
further,  that  these  events  must  be 
identified  in  official  documentation 
according  to  the  business  activity  that 
will  be  taking  place.  Funds  may  not  be 
expended  for  entertainment  where  the 
activity  is  solely  for  amusement, 
diversion,  or  social  purposes. 

11200.26    Indirect  coats. 

(a)  Indirect  costs  are  those  costs 
proposed  for  common  or /o/nr  objectives 
and  which  cannot  be  readily  identified 
with  a  particular  cost  objective  (OMB 
Circulars  A-21,  A-87  and  A-122)., 
Organizations  with  established  indirect 
cost  rates  must  submit  the  indirect  cost 
agreement  negotiated  with  the  cognizant 
Federal  agency  or  department. 
Organizations  with  indirect  costs  that 
do  not  have  an  established  indirect  cost 
rate  negotiated  and  approved  by  a 
cognizant  Federal  agency  may  still 
propose  indirect  costs.  For  the  recipient 
to  recover  indirect  costs,  however,  the 
proposed  budget  must  include  a  line 
item  for  such  costs.  Also  the  recipient 
must  prepare  and  submit  a  cost 
allocation  plan  and  indirect  cost  rate 
proposal  as  required  by  applicable  OMB 
circulars.  The  allocation  plan  and  the 
rate  proposal  must  be  submitted  to  the 
applicant's  cognizant  agency  for  review 
and  approval  within  90  days  from  the 
effective  date  of  the  proposed  award. 

(b)  Department  of  Commerce  policy  is 
that  total  indirect  costs  shall  not  exceed 
total  direct  costs.  In  cases  where  an 


applicant  presents  a  negotiated  and 
approved  indirect  cost  rate  by  a 
cognizant  agency  which  exceeds  100 
percent  of  direct  costs,  the  Departmental 
policy  on  indirect  costs  prevails. 


11200.27 
funds. 


Urtspent  tMlances  of  federal 


If  a  CTMP  receiving  funds  under  these 

Erocedures  fails  to  expend  all  funds 
efore  the  completion  of  the  period  for 
which  an  award  has  been  made,  after  all 
allowable  costs  have  been  paid  and 
appropriate  audits  conducted,  the 
unobligated  balance  of  the  Federal 
funds  shall  revert  to  the  Program. 

11200.28    Use  of  funded  project  research 
models  and  promotional  Strategies  as 
Demonatration  Proiecta. 

All  awarded  applications  become  the 
property  of  the  Federal  Government 
and,  except  for  financial  and 
confidential  applicant  information,  may 
be  utilized  as  research  models  or 
examples  of  marketing  strategy 
demonstration  projects  by  the  United 
States  in  its  programs  to  provide 
technical  guidance  and  assistance  in  the 
development  and  positioning  of  U.S. 
tourism  products  in  the  international 
marketplace.  Further,  any  statistical 
data  that  are  developed  as  a  result  of 
Federal  assistance  may  be  used  by 
USTTA,  at  no  cost  to  the  Government, 
in  the  formulation  of  reports  relating  to 
the  measurement  of  travel  or 
identification  of  travelers  to  and  within 
the  United  States. 

f  1 200.29    Audit  and  examination  of 
recipient  records. 

Each  joint  recipient  and  subredpient 
of  the  CTMP  shall  be  subject  to  audit 
requirements  specified  in  the  applicable 
OMB  Circulars  and  Departmental 
regulations.  It  is  the  responsibility  of. 
each  recipient  to  ensure  that  the 
required  audits  are  performed  in  a 
timely  fashion.  Audits  of  cost 
accounting  systems,  indirect  cost  rates, 
or  other  periodic  reviews  shall  be 
conducted  as  deemed  necessary  by  the 
Government.  All  joint  recipients  and  all 
subrecipients  receiving  Federal  funds 
directly  or  indirectly  shall  be 
responsible  for  the  retention  and 
custody  of  records  supporting  the 
expenditure  of  those  funds. 

Subpart  C — Development  of  National 
Program* 

f  1 200.30    Establishment  of  national  fund 
pod. 

(a)  In  accordance  with  Section  203  (22 
U.S.C.  2123a)  50  percent  of  the  Federal 
financial  assistance  awarded  to 
recipients  under  the  program  will  be  set 
aside  for  tourism  trade  development 
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designed  to  promote  travel  and  tourism 
in  the  United  States  generally,  without 
promotion  of  a  particular  area  of  the 
United  States.  CTMPs  receiving 
financial  assistance  under  the  program 
shall  be  required  to  pool  50  percent  of 
their  financial  assistance  for  such 
general  tourism  trade  development  in 
each  market  selected  by  the  Secretary  as 
appropriate  for  tourism  trade 
development  programs. 

(b)  By  signature  acceptance  of  the 
award  instrument  each  joint  recipient 
agrees  to  the  transfer  of  those  funds  (50 
percent  of  the  award),  to  be  set  aside  for 
national  programs,  to  the  USTTA 
separate  account,  and  authorizes 
USTTA  to  select  an  ad  hoc  recipient 
committee,  who  wrill  have  the 
recipients'  power  of  attorney  and 
constitute  a  representative  body  of  the 
recipients,  for  the  purpose  of  developing 
and  administering  the  national  program. 

(c)  For  purposes  of  financial 
administration,  funds  will  be  deposited 
into  a  USTTA  separate  account  for 
disbursement  for  national  programs. 

f  1200.31    Recipient  commhtM. 

To  ensure  that  the  desires  of  the 
recipients  are  considered  in  the 
development  of  national  program 
strategies  to  be  conducted  with  the 
International  Tourism  Trade 
Development  pooled  funds,  the  United 
States  Travel  and  Tourism 
Administration  will  select  from  among 
the  recipients  of  funds,  a  Recipient  ad 
hoc  committee  (who  will  constitute  a 
representative  body  of  the  recipients) 
comprised  of  recipient  representatives 
from  two  states,  two  cities,  two  regions, 
and  two  nonprofit  organizations 
providing  for  broad  geographic 
coverage.  The  recipient  body,  with  the 
guidance  and  under  the  coordination  of 
USTTA,  will  guide  development  and 
implementation  of  the  national  program 
strategy. 

§1200.32    National  program  categories. 

National  programs  will  fall  imder  the 
broad  categories  of:  Market  Research; 
Media  Product  Information;  Market 
Development;  Trade  Development; 
Cooperative  Advertising;  Visitor 
Services;  and  Consumer  and  Trade 
Literature. 

11200.33    Administration  of  national  funda. 

The  United  States  Travel  and  Tourism 
Administration,  in  concert  with  an  ad 
hoc  recipient  committee  providing  for 
broad  geographic  coverage  (who  will 
constitute  a  representative  body  of  the 
recipients),  will  coordinate  such  efforts. 
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DEPARTMENT  OF  THE  TREASURY 
Custom*  Servic* 
19  CFR  Part  113 

Automatad  Surety  kttarface 

agency:  U.S.  Customs  Service, 

Treasury. 

ACTION:  Proposed  rule:  solicitation  of 

comments. 

SLMMUARY:  This  document  proposes  to 
amend  the  Customs  Regulations  to 
provide  for  an  automated  system,  the 
Automated  Surety  Interface  (ASI), 
through  which  participating  sureties 
will  electronically  provide  to  Customs 
acknowledgment  that  they  are  liable  for 
transactions  identified  under  their 
bonds.  Through  ASI,  Customs  will  be 
able  to  systemically  establish  and  verify 
that  a  surety  has  recognized  its  bond 
liability  under  an  identified  bond  and 
participating  sureties  will  be  provided  , 
certain  capabilities  to  obtain  timely 
information  regarding  the  status  of 
individual  transactions  for  which  they 
have  a  recognized  Hability.  ASI  will 
effectively  increase  the  integrity  of 
Customs  bond  liability  recordkeeping 
and  improve  Customs  ability  to  receive 
timely  and  immediate  satisfaction  of 
reported  outstanding  indebtedness.  The 
creation  of  ASI  reflects  Customs 
significant  advances  in  automation  and 
its  continuing  commitment  to  increase 
the  scope  of  electronic  processing  and  to 
reduce  reliance  on  paper 
documentation,  thereby  resulting  in 
lowered  costs,  and  increased  efficiency. 
DATES:  Comments  must  be  received  on 
or  before  March  23, 1993. 
AOOftESSES:  Comments  (preferably  in 
triplicate)  may  be  addressed  to  the 
Regulations  Branch,  U.S.  Customs 
Service.  Franklin  Court.  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20229  and  inspected  at  Franklin 
Court,  1099  14th  Street,  NW.,  suite 
4000,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Hundertmark.  Office  of 
Automated  Commercial  Systems  (202- 
927-0355). 

SUPPLEMENTARY  INFORMATION: 

Background 

Generally,  most  bonds  ere  issued  by 
brokers  who  are  designated  as  agents  of 
sureties.  Therefore,  many  times  a 
corporate  surety  is  unaware  that  it  is 
liable  on  a  particular  entry  for  a 
particular  importer.  In  these  situations, 
when  Customs  bills  a  corporate  surety 
for  payment  on  a  bond,  the  surety,  to 
verify  its  liability,  frequently  requests 
copies  of  the  bond  and  entry  documents 


from  Customs.  Also,  in  some  instances, 
it  is  discovered  that  what  was  thought 
to  be  the  obligation  of  one  corporate 
surety  is  in  fact  the  obligation  of  a 
different  corporate  surety.  These 
situations  cause  significant  delays  in 
Customs  receiving  payment  of  the 
outstanding  liabilities. 

To  resolve  this  critical  problem, 
Customs  is  developing  as  part  of  its 
Automated  Commercial  System  (ACS)  a 
module,  the  Automated  Surety  Interface 
(ASI).  which  will  allow  Customs  to 
systemically  establish  and  verify  that  a 
participating  surety  has  previously 
acknowledged  liability  under  the 
identified  bond  and  will  provide  the 
participating  sureties  with  a  method  to 
regularly  obtain  timely  information 
regarding  the  status  of  individual 
transactions  for  which  they  have  a 
recognized  liability.  ASI  will  protect  the 
revenue  by  securing  recognition  by 
sureties  of  their  established  bond 
liability. 

Additionally,  the  establishment  of 
this  automated  environment  should 
place  Customs  in  a  position  to  eliminate 
the  need  for  submission  of  paper 
documents  once  enabling  legislation  is 
passed. 

How  ASI  Works 

Single  Entry  Bonds 

Brokers  and  importers  who  are 
participants  in  the  Automated  Broker 
Interface  (ABI)  will  transmit  entry  and 
bond  identifying  information  to 
Customs  for  single  entry  bonds  prior  to 
the  release  of  cargo  pursuant  to 
procedures  set  forth  in  §  143.31  et  seq.. 
Customs  Regulations  (19  CFR  143.31  et 
seq.)  and  Customs  Publication  #  552, 
"CATAIR".  If  the  entry  and  bond 
identifying  information  is  found  to  be 
error-free,  a  single  entry  bond  record 
associated  with  a  particular  entry  will 
be  created  in  ACS.  This  record  would 
contain  all  information  including  any 
changes  and  the  responses  from  the  ASI 
surety. 

Customs  will  submit  the  transmitted 
entry  and  bond  identifying  information 
or.  in  the  case  of  non-ABI  transactions, 
that  information  input  by  Customs, 
electronically  through  the  interface  to 
the  appropriate  ASI  surety  for 
verification.  An  affirmative  or  negative 
response  will  be  required  from  the  ASI 
surety  within  a  maximum  of  15  minutes 
from  the  time  the  request  for  verification 
of  the  entry  and  bond  identifying 
information  was  made  available.  If  the 
entry  and  bond  identifying  information 
is  not  verified  or  no  response  is  received 
from  the  ASI  surety  within  the  15 
minutes  time  frame,  an  appropriate 
message  will  be  sent  to  the  entry  filer. 
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The  verification  of  the  single  entry  bond 
by  the  ASI  surety  will  become  the  key 
for  ail  ACS  processing.  If  there  is  a 
negative  response  or  no  response  from 
the  ASI  surety,  the  cargo  will  not  be 
released  until  such  time  as  a  bond 
(single  entry  or  continuous)  can  be 
produced  to  satisfy  Customs  bonding 
requirements. 

The  single  entry  bond  information 
provided  by  either  the  ABI  filer  or 
Customs  input  at  entry/cargo  release 
will  be  compared  to  the  bond 
information  provided  at  entry  summary. 
If  the  single  entry  bond  information  has 
changed,  a  new  verification  would  be 
required  from  the  ASI  surety  involved. 

Continuous  Bonds 

Currently,  continuous  bonds  are  filed 
with  Customs  along  with  a  letter  of 
application  pursuant  to  §  113.12(b). 
Under  the  procedure  proposed  in  this 
document,  this  practice  will  continue; 
applications  will  be  transmitted 
whenever  continuous  bonds  are 
transmitted. 

Brokers  and  importers  who  are 
participants  in  the  Automated  Broker 
Interface  (ABI)  and  sureties  who  are 
participating  in  the  Automated  Surety 
Interface  (ASI)  will  be  able  to  transmit 
applications  for  continuous  bonds  and 
continuous  bonds,  make  changes  and 
updates  and  notify  Customs  of  their 
request  for  termination  of  continuous 
bonds  electronically  through  the 
interface  pursuant  to  procedures  set 
forth  in  the  Customs  Regulations  and 
Customs  Publication  #552,  "CATAIR". 

When  continuous  bond  and 
application  information  is  transmitted 
to  Customs  by  an  ABI  filer  or,  as  in  the 
case  of  non-ABI  transactions,  is  input  by 
Customs,  Customs  will  transmit  to  the 
appropriate  ASI  surety  certain 
information,  as  identified  in  Customs 
Publication  #  552,  with  a  roquest  for 
verification  from  the  surety  that  the 
surety  is  accepting  liability  under  that 
continuous  bond.  The  ASI  surety  must 
electronically  respond  to  Customs  with 
an  affirmative  response  before  the 
continuous  bond  will  be  approved  by 
Customs. 

If  the  surety  transmits  an  acceptance 
of  liability.  Customs  will  notify  the  ABI 
filer  by  electronic  message  of  approval 
or  rejection  of  the  bond  pursuant  to 
§  113.92,  Customs  Regulations.  If  no 
response  is  received  or  a  negative 
response  is  received  from  the  surety. 
Customs  shall  provide  an  appropriate 
electronic  message  to  the  ABI  filer. 

If  the  continuous  bondyapplication 
information  is  transmitted  by  the  ASI 
surety.  Customs  automatically  considers 
the  bond  verified.  Customs  would  then 
provide  an  electronic  message  of 


approval  or  rejection  of  the  bond  based 
on  Customs  requirements  as  set  fwth  in 
19  CFR  part  113. 

Riders  and  changes  to  continuous 
bonds  may  be  submitted  electronically 
and  are  subject  to  the  same  verification 
process  described  above.  All 
requirements  as  set  forth  in  §  113.24  are 
applicable  to  electronically  transmitted 
riders  and  changes. 

Terminations  also  may  be  submitted 
electronically.  However,  electronically 
submitted  terminations  will  only  be 
accepted  if  the  ABI  filer  transmitting  the 
termination  is  the  principal  on  the  bond 
in  question  or  the  ASI  surety 
transmitting  the  termination  is  the 
surety  of  record.  All  requirements  as  set 
forth  in  §  113.27,  Customs  Regulations, 
are  applicable. 

A  continuous  bond  activity  record 
associated  with  a  particular  entry  will 
be  created  for  each  use  of  the 
continuous  bond  as  identified  by  entry 
or  entry  summary  input.  Bond 
information  provided  by  either  the  ABI 
filer,  or  Customs  input  at  entry,  will  be 
compared  to  the  bond  information 
provided  or  input  at  entry  summary. 
This  will  greatly  increase  the  integrity  of 
Customs  bond  files  both  for  single  entry 
and  continuous  bonds. 

Filing  of  Corporate  Powers  of  Attorney 
by  Sureties 

ASI  participants  may  transmit 
corporate  powers  of  attorney,  as 
provided  in  §  113.37(g)  and  any  updates 
or  revocations  electronically  through  the 
interface  pursuant  to  procedures  set 
forth  in  Customs  Publication  #552. 
Customs  will  return  the  acceptance  or 
rejection  message  to  the  appropriate  ASI 
filer. 

Queries 

ASI  participants  will  have  access  to 
certain  query  capabilities  through  the 
interface  as  identified  in  Customs 
Publication  #  552.  The  queries  will 
include  access  to  information  pertaining 
to  their  particular  single  entry  bond(s) 
and  continuous  bond  activity. 
Additionally,  query  capability  would  be 
available  to  participants  for  individual 
entry(s),  fines  and  penalty  case 
information  and  individual  bill(s). 
These  query  capabilities  would  be 
limited  to  those  transactions  where  the 
ASI  surety  is  listed  as  the  surety  of 
record.  The  availability  of  information 
within  these  queries  will  be  based  on 
the  determination  of  whether  the  data 
queried  is  confidential. 

Data  Transmitted 

In  order  that  an  ASI  siirety  can  verify 
that  it  is  responsible  for  a  bond. 
Customs  proposes  to  release  certain  data 


to  the  sureties  regarding  the  transaction* 
that  the  bonds  are  covering.  Some  data 
elements  shall  be  released  to  the 
sureties  prior  to  release  of  the  cargo; 
some  after  release  of  the  cargo;  and 
some  subsequent  to  the  breach  of  the 
bond  by  the  importer. 

/.  Data  Elements  Provided  to  Sureties 
Prior  to  Release  of  Cargo 

A.  Single  Entry  Verification  Request 

The  following  data  elements  will  be 
provided  to  participating  sureties  prior 
to  the  release  of  cargo  to  obtain 
verification  of  the  single  entry  bond  by 
the  ASI  surety: 

1.  Surety  Code 

2.  Entry  Filer  Code 

3.  Entry  Number 

4.  Entiy  Type 

5.  District  Port  of  Entry 

6.  Importer  Number  (^incipal  on  Single 

Entry  Bond) 

7.  Other  Government  Agency  Indicator 

8.  Filer  Reference  Number 

9.  Surety  Reference  Number 

10.  Total  Entered  Value  (Estimated) 

11.  Bond  Liability  Amount 

12.  Bond  Effective  Date 

13.  Bond  Action  Code  (Indication  of 

whether  initial,  replacement  or 
additional  bond  is  being  used.) 

14.  Bond  Activity  Code 

15.  Verification  Request  Date  and  Time 

16.  All  Tariff  Numbers  Available  at 

Time  of  Request 

B.  Importer  Bond  Query 

The  following  data  elements  will  be 
provided  to  sureties  prior  to  release  of 
cargo  only  if  the  surety  queries  specific 
Internal  Revenue  Numbers  where  the 
code  of  the  querying  surety  code 
matches  the  surety  code  on  file.  This  it 
provided  regardless  of  a  claim  by  U.S. 
Customs. 

1.  Importer  Number 

2.  Name  of  principal  with  Importer 

Number 

3.  Surety  Code 

4.  Bond  Type 

5.  Bond  Activity  Code 

6.  Bond  Amount 

7.  District  Port  where  Bond  is  Filed 

8.  Bond  Effective  Date 

9.  Bond  Number 

C.  Continous  Bond  Application 
Verification 

The  following  data  elements  will  be 
provided  to  sureties  to  obtain  a 
verification  on  a  continuous  bond 
application  prior  to  approval  by 
Customs. 

1.  Surety  Reference  Number 

2.  Surety  Code. 

3.  Bond  Type 

4.  Bond  Activity  Code 
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5.  Execution  Date 

6.  EffiBCtive  Date 

7.  Bon  Liability  Amount 

8.  Number  of  Bond  Users 

9.  Corporate  Surety  Power  of  Attorney 

10.  Principal's  Importer  Number 

11.  Principal's  Name 

12.  Principal's  Address 

13.  Co-Principal's  Importer  Number 

14.  Co-Principal's  Name 

15.  Co-Principal's  Address 

16.  Importer  Number  of  each  bond  user 

17.  Name  of  each  bond  user 

18.  Merchandise  Description 

19.  Actual  or  Estimated  Amount 

Indicator 

20.  Value 

21.  Duty 

22.  Taxes  and  Fees 

23.  Type  of  Business  (Sole 

Proprietorship,  Partnership  or 
Corporation) 

24.  Customs  Bond  Number 

//.  Data  Elements  Provided  After  Belease 
of  Cargo 

The  following  data  elements  will  be 
provided  regardless  of  a  claim  by 
Customs,  but  after  the  release  of  cargo. 
They  will  be  available  via  a  query  and/ 
or  a  weekly  batch  reporting  to  the 
participating  sureties. 

A.  Single  Entry  Bond  Activity 

1.  Surety  Code 

2.  Entry  Filer  Code 

3.  Entry  Number 

4.  Importer  Number  of  principal  on 

bond 

5.  Entry  Date 

6.  Entry  Status 

7.  Bond  Type 

8.  Bond  Activity  Code 

9.  Bond  Action  Code 

10.  Total  Entered  Value  (Estimated) 

11.  Bond  Liability 

12.  Bond  Effective  Date 

13.  Filer  Reference  Number 

14.  Surety  Reference  Number 

15.  Source  Document  (Indication  of 

whether  bond  data  was  submitted 
to  Customs  or  input  by  Customs) 

16.  Verification  Sent  (Date  and  Time) 

17.  Verification  Response  (Yes  or  No, 

Date  and  Time) 

18.  Customs  Override  Indicator 

19.  Estimated  Duty 

20.  Estimated  Taxes  and  Fees 

B.  Continuous  Bond  Activity 

1.  Surety  Code 

2.  Bond  Number 

3.  Importer  Number  of  principal 

4.  Bond  Type 

5.  Bond  Activity  Code 

6.  Bond  Amount 

7.  Bond  Effective  Date 

8.  Filer  Code 

9.  Entry  Number 


10.  Date  of  Entry 

11.  Entry  Status 

12.  Total  Entered  Value  (Estimated) 

13.  Bond  Action  Code 

14.  Filer  Reference  Number 

15.  Surety  Reference  Number 

16.  Source  Document 

17.  Estimated  Duty 

18.  Estimated  Taxes  and  Fees 

C.  Open  Entry  Data 

(Data  on  entries  that  have  not  yet  been 
liquidated). 

1.  Filer  Code 

2.  Entry  Number 

3.  Entry  Type 

4.  RegionAMstrict  Port  of  Entry 

5.  Entry  Date 

6.  Entry  Summary  Date 

7.  Entry  Release  Date 

8.  Reason  for  Late  Filing 

9.  Late  Report  Date 

10.  Cancel  Reason 

11.  Cancel  Date 

12.  Multiple  Bond  Indicator  (If  more 

than  one  bond  covers  this  entry) 

13.  Surety  Code 

14.  Bond  Type 

15.  Bond  Number 

16.  Surety  Reference  Number 

17.  Filer  Reference  Number 

18.  Bond  Action  Code 

19.  Bond  Activity  Code 

20.  Bond  Effective  Date 

21.  Bond  Liability  Amount 

22.  Bond  Location 

23.  Bond  Status  (On  Single  Entry  Bonds) 

24.  Source  Document 

25.  Principal's  Importer  Number 

26.  Principal's  Name 

27.  Extension/Suspension  Code 

28.  Extension/Suspension  Date 

29.  Number  of  Extension 

30.  Reject  Date 

31.  Protest  Status 

32.  Protest  Date 

33.  Document  filing  Location 

34.  Payment  Status 

35.  belayed  Antidumping  Quties 

36.  Delayed  Countervailing  Duties 

37.  Collection  Date 

38.  Estimated  Duty 

39.  Estimated  Taxes 

40.  Estimated  Antidumping  Duties 

41.  Estimated  Countervailing  Duties 

42.  Estimated  Fee 

D.  Liquidated  Entry  Data 

1.  Filer  Code 

2.  Entry  Number 

3.  Surety  Code 

4.  Number  of  Liquidation 

5.  Liquidation  Date 

6.  Document  Filing  Location 

7.  Multiple  Bonds  (This  Entry) 

8.  Multiple  Sureties  (This  Entry) 

9.  Liquidation  results  (No  change, 

Increase  or  Refund) 


ni.  Date  Elements  Provided  After  a  Bill 
Has  Been  Issued. 

The  following  data  elements  will  be 
provided  to  a  surety  after  a  bill  has  been 
issued. 

1.  Bill  Number 

2.  Surety  Code 

3.  Bill  Type 

4.  Bill  Date 

5.  Status  Code 

6.  Bill  Age 

7.  Filer  Code 

8.  Entry  Number 

9.  Importer  Number 

10.  Importer's  Name 

11.  Importer's  Address 

12.  Protest  Status 

13.  Protest  Date 

14.  Protest  Decision  Date 

15.  Bill  Amount 

16.  Principal  Amount 

17.  Interest  Amount 

18.  Payment  Amount 

19.  Cancel  Code 

20.  Estimated  Duty 

21.  Estimated  Taxes 

22.  Estimated  Antidumping  Duties 

23.  Estimated  Countervailing  Duties 

24.  Estimated  Fees 

25.  Paid  Duty 

26.  Paid  Taxes 

27.  Paid  Antidumping  Duties 

28.  Paid  Countervailing  Duties 

29.  Paid  Fees 

30.  Liquidated  Duty 

31.  Liquidated  Taxes 

32.  Liquidated  Antidumping  Duties 

33.  Liquidated  Countervailing  Duties 

34.  Liquidated  Fees 

IV.  Fines,  Penalties  and  Forfeiture  Data 
Elements  and  Entry  Line  Item  Detail 
Provided  After  Breach  Has  Occurred 

The  following  data  elements  will  be 
provided  to  sureties  after  a  breech  has 
occurred. 

1.  Case  Number 

2.  Surety  Code 

3.  Bond  Number 

4.  Bond  Type 

5.  Bold  Effective  Date 

6.  Violation  Type 

7.  Violation  Date 

8.  Status  Sequence 

9.  Current  Status 

10.  System  Status  Date 

11.  Effective  Date 

12.  Filer  Code 

13.  Entry  Number 

14.  Penalty  Amount 

15.  Mitigated  Amount 

16.  Collection  Amount 

17.  Violation  Citation 

18.  Violation  Description 

19.  Violator  Identification 

20.  Violator  Name 

21.  Violator  Address 

22.  Number  of  Total  Lines  on  an  entry 


23.  Line  Number 

24.  Tariff  Number 

25.  Country  of  origin 

26.  Country  of  export 

27.  Quantity — Unit  of  measura 

28.  Value 

29.  Duty 

30.  Fees 

31.  Internal  Revenue  Tax 

32.  Antidumping  Duty  Case  Number 

33.  Antidumping  Duty 

34.  Countervailing  Duty  Case  Nimiber 

35.  Countervailing  Duty 

36.  In  Transit  Date  and  Number 
Customs  recognizes  that  some  of  the 

information  that  it  proposes  to  provide 
sureties  may  be  considered  to  be 
confidential  business  information  whidi 
is  protected  ftt)m  disclosure  under 
exemption  (b)(4)  of  the  Freedom  of 
Information  Act.  Accordingly,  Customs 
is  particularly  interested  in  receiving 
comments  from  brokers,  impMjrters,  or 
other  affected  individuals  on  whether 
the  disclosure  of^ny  of  this  information 
will  cause  competitive  harm. 

Participation  in  ASI 

The  only  parties  that  are  eligible  to 
participate  in  ASI  are  sureties  as  defined 
in  §§  113.35, 113.36  and  113.37  of  the 
Customs  Regulations  and  ASI  service 
bureaus.  An  ASI  service  bureau  is  an 
individual,  partnership,  association  or 
corporation  which  is  approved  by 
Customs  to  provide  communication 
facilities  and  data  processing  services 
for  sureties,  but  which  is  not,  itself,  a 
surety. 

A  prospective  applicant  shall  submit 
a  letter  of  intent  to  the  Assistant 
Commissioner,  Information 
Management,  or  designee.  The  letter  of 
intent  shall  set  forth  a  commitment  to 
develop,  maintain  and  adhere  to  the 
peribrmance  requirements  and 
operational  standards  of  the  ASI  system 
and  all  applicable  Customs  Regulations 
in  order  to  ensure  the  validity,  integrity 
and  confidentiality  of  the  data 
transmitted.  The  letter  of  intent  shall 
also  contain  statements  that 
participation  constitutes  declaration  by 
the  surety  that,  to  the  best  of  his 
knowledge,  all  transactions  filed 
electronically  fully  disclose  Customs 
bond  information  which  is  true  and 
correct;  that  transmission  of  an 
affirmative  response  accepting 
responsibility  of  a  bond  amount  shall 
constitute  an  irrevocable  acceptance  of 
bond  liability;  that  the  surety  will  agree 
to  accept  the  electronic  information 
available  through  ACS/ASI  as  legally 
sufficient  evidence  of  their  obligation 
for  their  bonds  filed  through  ASI;  and 
that  the  surety  will  not  regularly  request 
paper  copies  of  the  entry  package  as  the 


basis  for  evidence  of  such  obligation  on 
those  ASI  filed  bonds. 

The  letter  of  intent  shall  also  contain 
a  brief  description  of  the  company's 
computer  hardware  and  data 
communications  to  be  used  and  the 
estimated  completion  date  of  the 
programming;  the  name  and  telephone 
number  of  the  ABI  filer  selected  to 
participate  in  the  ASI  testing;  a  list  of  all 
the  offices  that  will  communicate  with 
ACS  regarding  the  prospective  ASI  filer 
and  the  approximate  start-up  time  for 
each  office;  and  the  names  and 
telephone  number  of  the  principal 
management  and  technical  contacts  for 
operations,  appUcations  program 
development,  and  computer  data 
communications  and  operaticms. 

Each  appUcation/letter  of  intent  shall 
be  evaluated  by  the  Assistant 
Commissioner,  Information 
Management,  or  his  designee. 
Evaluation  may  require  an  investigation. 
If  permission  to  test  ASI  is  denied  to  an 
applicant,  written  notice  shall  be  sent  to 
the  applicant  and  there  is  an  appeal 
procedure.  All  approved  appUcants 
shall  demonstrate  that  their  system  can 
interfece  directly  with  Customs 
computer  and  ensure  accurate  and 
timely  submission  of  required  data. 
Inability  to  pass  testing  shall  result  in 
denial  of  operational  status. 

Once  operational,  participants  shall 
be  required  to  adhere  to  the 
performance  requirements  and 
operational  standards  of  the  ASI  system 
and  to  maintain  a  high  level  of  quality 
in  the  transmission  of  data  or  be  subject 
to  revocation  or  suspension  of  ASI 
privileges.  The  privilege  of  ASI 
participation  may  be  revoked  if  it  is 
determined  that  participation  in  the 
system  was  obtained  through  fraud  or 
the  misstatement  of  a  material  fact  at 
that  the  participant's  continued  use  of 
ASI  would  pose  a  potential  risk  of 
significant  harm  to  the  integrity  and 
functioning  of  the  ACS  system.  Other 
grounds  for  immediate  revocation  are  if 
the  participant,  without  just  cause,  is 
considered  to  be  significantly 
deUnquent  either  in  the  number  of 
outstanding  bills  or  dollar  amounts  or  if 
the  participant  has  improperly  disclosed 
any  data  relative  to  the  business  of  one 
importer  to  a  third  party  imrelated  to 
the  transaction  to  which  the  ASI  data 
pertains. 

Proposal 

This  document  proposes  to  amend  the 
Customs  Regulations  to  provide  for  ASI 
by  creating  a  new  subpart  H  in  part  113. 

Customs  Publication  552 

This  document  cites  Customs 
Publication  #552,  "CATAIR"  as  the 


source  dociunent  for  many  of  the 
operational  requirements  and  standards 
for  ASI.  Copies  of  the  proposed  sections 
of  Publication  #552  relating  to  ASI  may 
be  obtained  by  contacting  Diane 
Hundertmark  at  (202)  927-0355  or  by 
writing  to  the  Office  of  Automated 
Commercial  Systems,  1301  Constitution 
Avenue,  NW.,  Washington,  DC  20229. 
Users  of  ASI  will  be  notified  at  least  30 
days  in  advance  of  any  changes 
regarding  ASI  set  forth  in  Customs 
Publication  #552. 

CommenU 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  timely  submitted  to 
Customs.  As  stated  previously.  Customs 
is  particularly  interested  in  receiving 
comments  regarding  the  data  elements 
that  are  proposed  to  be  provided  to 
sureties.  Comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C  552),  §1.4, 
Treasury  £)epartment  Regulations  (31 
CFR  1.4)  and  S  103.11(b).  Customs 
Regulations  (19  CFR  103.11(b)),  on 
regular  business  days  between  the  hours 
of  9  a.m.  and  4:30  p.m.  at  the 
Regulations  Branch,  U.S.  Customs 
Service,  Franklm  Court,  1099  14th 
Street,  NW.,  suite  4000,  Washington, 
DC. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et  seq.),  it  is  certified  that,  if  adopted, 
the  proposed  amendments  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  the  amendment  is  not 
subject  to  the  regulatory  analysis 
requirements  of  5  U.S.C.  603  and  604. 

Executive  Order 

The  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  defined  in 
section  1(b)  of  E.O.  12291.  Accordingly, 
no  regulatory  impact  analysis  has  been 
prepared. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  in  accordance  with 
the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C  3540(h)).  CommenU  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  U.S.  Customs  Service  at  the  address 
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previously  specified.  The  collection  of 
information  in  this  regulation  is  in 
§  113.83.  The  information  is  necessary 
to  determine  eligibility  to  participate  in 
the  Automated  Surety  Interface 
program.  The  likely  respondents  are 
business  or  other  for-profit  institutions. 

Estimated  total  annual  reporting  and/or 

recordkeeping  burden:  10,155  hours 
Estimated  average  annual  burden  per 

respondent  and/or  recordkeeper: 

.0169  hours 
Estimated  number  of  respondents: 

600.310 
Estimated  annual  frequency  of 

responses:  1 

Part  178,  Customs  Regulations  (19 
CFR  part  178),  which  hsts  the 
information  collections  contained  in  the 
regulations  and  control  numbers 
assigned  by  OMB  would  be  amended 
accordingly  if  this  proposal  is  adopted. 

Drafting  Information 

The  principal  author  of  this  document 
was  Harold  M.  Singer,  Regulations  and 
Disclosure  Law  Branch,  U.S.  Customs 
Service.  However,  personnel  from  other 
Customs  offices  participated  in  its 
development. 

List  of  SubiecU  in  19  CFR  Part  113 

Air  carriers.  Customs  duties  and 
inspection.  Exports,  Freight,  Imports, 
Surety  bonds.  Vessels. 

Proposed  Amendments 

It  is  proposed  to  amend  part  113, 
Customs  Regulations  (19  CFR  part  113), 
as  set  forth  below. 

PART  113— CUSTOMS  BONDS 

1.  The  authority  citation  for  part  113 
continues  in  part  to  read  as  follows: 

Authority:  19  U.S.C  66. 1623. 1624. 

2.  It  is  proposed  to  revise  S  113.0  to 
read  as  follows: 

1113.0    Scop*. 

This  part  sets  forth  the  general 
requirements  applicable  to  bonds.  It 
contains  the  general  authority  and 
powers  of  the  Commissioner  of  Customs 
in  requiring  bonds,  bond  approval  and 
execution,  bond  conditions,  general  and 
special  bond  requirements,  the 
requirements  which  must  be  met  to  be 
either  a  principal  or  a  surety,  the 
requirements  concerning  the  production 
of  documents,  the  authority  and  manner 
of  assessing  liquidated  damages  and 
requirements  for  canceling  the  bond  or 
charges  against  a  bond.  The  part  also 
sets  forth  the  requirements  and 
procedures  for  participation  in  the 
Automated  Surety  Interface  (ASI)  and 


for  the  electronic  filing  of  both  single 
entry  and  continuous  bonds. 

3.  It  is  proposed  to  revise  part  113  by 
adding  a  new  subpart  H,  encompassing 
§§113.81  through  113.96,  to  read  as 
follows: 

Subpart  H— Automatsd  Surety  Inlartac*  and 
Etectronic  Bond  FWng 


113.8V 
113.82 
113.83 
113.84 
113.85 


General. 

Eligibility  for  participation  in  ASI. 
Application. 
Action  on  application. 
System  pertonnance  and  testing 
requirements. 

113.86  Confidentiality  of  data  released 
through  ASI. 

113.87  Failure  to  maintain  perfoimance 
standards. 

113.88  Revocation  of  ASI  participation. 

113.89  Appeal  of  suspension  or  revocation. 

1 1 3.90  Eligibility  criteria  for  electronic 
Imnd  filing. 

113.91  Electronic  single  entry  Customs 
bond  application  and  approval  process. 

1 1 3.92  Electronic  continuous  Customs  bond 
application  and  approval  process. 

113.93  Changes  made  on  electronic  bonds 
and  electronic  riders. 

113.94  Terminations  made  on  electronic 
bonds. 

113.95  Electronic  corporate  powers  of 
-    attorney. 

113.96  Electronic  queries. 

Subpart  H — Automated  Surety 
Interface  and  Electronic  Bond  Filing 

1113.81  General. 

The  Automated  Surety  Interface  (ASI) 
is  a  module  of  the  Customs  Automated 
Commercial  System  (ACS)  which  allows 
participants  to  transmit  data 
electronically  to  Customs  through  ASI 
and  to  receive  transmissions  through 
ACS.  Through  ASI.  Customs  is  able  to 
establish  and  verify  recognized  bond 
liability.  ASI  will  provide  the 
participating  surety  a  method  to 
regularly  obtain  timely  information 
regarding  the  status  of  individual 
transactions  on  which  he  is  listed  as  the 
surety  of  record.  This  subpart  sets  forth 
general  requirements  for  the  input  of 
both  single  entry  bonds  and  continuous 
bonds  through  ASI.  Use  of  this  system 
is  voluntary  and  optional  on  behalf  of 
the  filer.  Unless  otherwise  specified  in 
this  subpart,  bonds  processed 
electronically  through  ASI  are  subject  to 
the  same  requirements  set  forth  earlier 
in  this  part.  Paper  bonds  still  must  be 
submitted  for  bonds  filed  electronically. 

5 1 13.82  Eligibility  for  participation  In  ASI. 

The  only  parties  that  are  eligible  to 
participate  in  ASI  are  sureties  as  defined 
in  §§  113.35. 113.36  and  113.37  of  this 
chapter  and  ASI  service  bureaus.  An 
ASI  service  bureau  is  an  individual, 
partnership,  association  or  corporation 


which  is  approved  by  Customs  to 
provide  commimications  facilities  and 
data  processing  services  for  sureties,  but 
which  is  not,  itself,  a  surety. 

f113J3    Application. 

(a)  Place  submitted.  A  prospective 
participant  in  ASI  shall  submit  a  letter 
of  intent  to  the  Assistant  Commissioner, 
Information  Management,  or  designee. 

(b)  Contents.  The  letter  of  intent  shall 
set  forth  a  commitment  to  develop, 
maintain  and  adhere  to  the  performance 
requirements  and  operational  standards 
of  the  ASI  system  as  set  forth  by 
Customs  in  Customs  Publication  #  552 
and  all  applicable  Customs  Regulations 
in  order  to  ensure  the  validity,  integrity 
and  confidentiality  of  the  data 
transmitted.  The  letter  of  intent  shall 
also  contain  statements  that 
participation  constitutes  declaration  by 
the  surety  that,  to  the  best  of  his 
knowledge,  all  transactions  filed 
electronically  fully  disclose  Customs 
bond  information  which  is  true  and 
correct;  that  transmission  of  an 
affirmative  response  accepting 
responsibility  of  a  bond  amount  shall 
constitute  an  irrevocable  acceptance  of 
bond  liability;  that  the  surety  agrees  to 
accept  the  electronic  information 
available  through  ACS/ ASI  as  legally 
sufficient  evidence  of  their  obligation 
for  their  bonds  filed  through  ASI;  and 
that  the  surety  agrees  to  rely  on  the 
ACS/ ASI  systems  data  and  electronic 
verification  as  evidence  of  liability  and 
will  not  regularly  request  copies  of 
supporting  documentation  except  in 
circumstances  found  justifiable  by 
Customs.  In  addition,  the  letter  of  intent 
shall  contain  the  following: 

(1)  A  brief  description  of  the 
company's  current  or  planned  computer 
hardware  and  data  communications  to 
be  used  and  the  estimated  completion 
date  of  the  programming; 

(2)  The  name  and  telephone  number 
of  the  ABI  filer  selected  to  participate  in 
the  ASI  testing  (if  known).  The  agent 
shall  be  an  operational  ABI  filer  for 
cargo  selectivity  and  entry  summary; 

(3)  A  list  of  all  the  offices  that  will 
communicate  with  ACS  regarding  the 
prospective  ASI  filer  and  the 
approximate  start-up  time  for  each 
officQ.  The  locations  and  Customs 
District/Port  numbers  of  these  offices 
are  to  be  included.  The  corporate 
headquarters  shall  be  specified;  and 

(4)  The  names  and  telephone  numbers 
of  the  principal  management  and 
technical  contact  for  operations, 
applications  program  development,  and 
computer  data  communications  and 
operations.  If  the  system  is  being 
developed  or  supported  by  a  service 
center,  and/or  a  software  vendor. 
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include  the  name  of  the  company  and 
the  contact  person  and  the  contact 
person's  telephone  number. 

§113.84    Action  on  •pplicatlon. 

(a)  Evaluation.  The  Assistant 
Commissioner,  Office  of  Information 
Management,  or  his  designee  shall 
evaluate  each  application  to  determine 
whether: 

(1)  The  applicant  currently  has  or 
plans  to  have  the  equipment  and 
capability  to  be  in  compliance  with  the 
ASI  system  performance  procedures  and 
standards  as  described  in  Customs 
Publication  #552  and  §  113.85  of  this 
chapter;  and 

(2)  The  applicant  is  delinquent  or 
otherwise  remiss  in  their  transactions 
with  Customs. 

(b)  Investigation.  If  there  is  any  cause 
to  question  the  qualifications  or  fitness 
of  the  applicant  to  participate  in  ASI, 
the  Assistant  Commissioner,  Office  of 
Information  Management,  or  his 
designee  shall  investigate  the  applicant. 
The  investigation  may  include,  but  need 
not  be  limited  to: 

(1)  The  accuracy  of  the  information 
provided  in  the  letter  of  intent; 

(2)  The  business  integrity  of  the 
applicant; 

(3)  The  character  and  reputation  of  an 
individual  applicant  or  a  member  of  a 
partnership  or  an  officer  of  an 
association  or  corporation;  and 

(4)  The  character  and  reputation  of 
the  software  vendor. 

(c)  Determination.  If  the  Assistant 
Commissioner,  Office  of  Information 
Management,  or  his  designee, 
determines,  either  without  an 
investigation  or  after  an  investigation, 
that  an  applicant  is  approved  to  test  for 
ASI,  permission  will  be  so  granted  in 
writing.  If  permission  to  test  ASI  is 
denied  to  an  applicant,  written  notice, 
including  the  grounds  for  the  denial, 
shall  be  sent  to  him.  The  applicant  may 
appeal  the  denial  in  the  manner 
prescribed  in  §  113.89  of  this  subpart 
and  the  procedures  set  forth  in  that 
section  for  handling  an  appeal  shall 
apply. 

i  113.85    System  pef1omMnc«  and  testing 
requirements. 

(a)  General.  The  testing  and 
performance  requirements  and 
operational  standards  for  electronic 
bonds  are  detailed  in  Customs 
Publication  #552,  "CATAIR".  which  is 
updated  periodically.  The  Office  of 
Automated  Commercial  Systems, 
Customs  Headquarters,  upon  request, 
shall  provide  each  prospective 
participant  writh  a  copy  of  this 
publication. 

(b)  Testing.  Each  prospective 
participant  shall  demonstrate  that  his 


system  can  interface  directly  with  the 
Customs  computer  and  ens\ue  accurate 
submission  of  required  data.  Such 
demonstration  will  include  intensive 
testing  of  the  participant's  system  and 
monitoring  of  its  performance  in 
accordance  with  Customs  PubUcation 
#  552.  Inability  to  pass  testing  shall 
result  in  denial  of  operational  status. 

§113.86    Confidentiality  of  data  relMMd 
througti  ASI. 

(a)  Data  released  to  sureties.  Customs 
shall  provide  ASI  siupeties  electronically 
with  certain  data  so  that  the  siueties 
may  make  informed  decisions  on 
whether  to  accept  liability  for  a 
particular  transaction.  Some  data 
elements  shall  be  released  to  the 
siu^ties  prior  to  release  of  the  cargo; 
some  after  release  of  the  cargo;  and 
some  subsequent  to  the  breach  of  the 
bond  by  the  importer.  The  list  of  data 
elements  and  stages  that  they  will  be 
released  are  set  forth  in  Customs 
Publication  #  552. 

(b)  Confidentiality  of  data.  All  data 
released  by  Customs  to  ASI  participants 
regarding  a  particular  entry  shall  be 
considered  confidential  and  shall  not  be 
released  to  any  parties  which  do  not 
have  a  nexus  to  the  transaction. 
Improper  disclosure  of  the  data 
elements  may  subject  the  ASI 
participant  to  revocation  of  operational 
status. 

§  1 1 3.87    Failure  to  ntaintabi  perf  onnance 
standards. 

(a)  General.  Once  operational  on  ASI, 
participants  shall  adhere  to  the 
performance  requirements  and 
operational  standards  of  the  ASI  system 
and  maintain  a  high  level  of  quality  in 
the  transmission  of  data,  as  defined  in 
Customs  Publication  #  552  and  Customs 
directives  and  policy  statements,  or  be 
subject  to  revocation  or  suspension  of 
ASI  privileges. 

(b)  Probational  status.  Any  ASI 
participant  who  does  not  adhere  to  the 
performance  requirements  and 
operational  standards  and  maintain  a 
high  level  of  quality  in  the  transmission 
of  data  may  be  placed  on  probational 
status. 

(1)  Notification.  The  participant  will 
be  notified,  electronically  and  in 
writing,  by  the  Director,  ACS,  of  any 
action  to  place  the  participant  on 
probation.  The  notice  shall  specifically 
set  forth  the  grounds  for  the  proposed 
probation,  and  advise  the  participant 
that  he  will  have  15  days  from  the  date 
of  the  notice  to  show  cause  why  the 
probationary  period  should  not  take 
efl'ect.  If  the  participant  fails  to  respond 
within  the  allotted  time,  or  fails  to  show 
to  the  satisfaction  of  the  Director,  ACS, 


that  the  probationary  period  should  not 
take  effect,  the  Director  shall  notify  the 
participant  of  the  effective  date  of  the 
probationary  period. 

(2)  Length  of  probationary  period,  the 
minimum  length  of  the  probationary 
period  is  30  days.  The  Director,  Office 
of  ACS,  shall  monitor  the  participant's 
performance,  including  working  with 
the  participant  and  providing  necessary 
guidance,  during  the  probationary 
period  and  may  extend  the  period  up  to 
a  maximum  of  90  days  if  the 
participant's  performance  remains 
below  standard. 

(3)  Suspension  following  probationary 
period.  If  deficiencies  are  not  corrected 
within  the  probationary  period,  the 
participant  shall  be  suspended  from 
operational  status.  The  participant  shall 
be  notified,  electronically  and  in 
writing,  by  the  Director,  Office  of  ACS, 
of  any  action  to  suspend  participation. 
The  notice  will  specifically  set  forth  the 
grounds  and  effective  date  for  the 
suspension,  and  the  right  to  appeal  the 
suspension  to  the  Assistant 
Commissioner,  Office  of  Commercial 
Operations,  within  10  days  following 
the  date  of  the  written  notice  of 
suspension. 

(4)  Reinstatement  following 
suspension.  To  obtain  reinstatement  to 
operational  status,  a  suspended 
participant  must  submit  a  letter  to  the 
Director,  Office  of  ACS,  stating  that  the 
deficiencies  for  which  the  suspension 
was  invoked  have  been  corrected.  If  the 
Director  is  satisfied  that  the  deficiencies 
have  been  corrected,  the  participant 
may  be  reinstated.  The  Director  may 
require  the  participant  to  demonstrate 
compliance  with  the  system 
performance  requirements  and 
operational  standards  specified  in 

§  113.85  of  this  part  before  reinstating 
the  participant  to  operational  status. 

§113.88    Revocation  of  ASI  participation. 

(a)  Reasons  for  revocation.  The 
privilege  of  ASI  particip)ation  may  be 
immediately  revoked  under  the 
following  circumstances: 

(1)  Fraud  or  misstatement  of  material 
fact.  The  Director,  Office  of  Trade 
Operations,  may  revoke  ASI 
participation  if  it  is  determined  at  any 
time  tha  tparticipation  in  the  system 
was  obtained  through  fraud  or  the 
misstatement  of  a  material  fact; 

(2)  Risk  of  significant  harm  to  the  SCS 
system.  The  Director,  Office  of  ACS, 
may  revoke  ASI  participation  if  the 
participant's  continued  use  of  ASI 
would  pose  a  potential  risk  of 
significant  harm  to  the  integrity  and 
functioning  of  the  ACS  system;  or 

(3)  Significant  delinquency.  The 
Director,  (Office  of  ACS,  may  revoke  ASf 
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partidpation  if  the  participant,  without 
just  cauj8,  is  considered  to  be 
significantly  delinquent  either  in  the 
number  of  outstanding  bills  or  dollar 
amounts;  or 

(4)  Release  of  confidential 
information.  The  Director,  Office  of 
ACS.  may  revoke  ASI  partidpation  if 
the  partidpant  has  improperly  disclosed 
any  data  relative  to  the  business  of  one 
imfKDrter  to  a  third  party  unrelated  to 
the  transaction  to  which  the  ASI  data 
pertains. 

(b)  Notification  of  revocation.  The 
participant  shall  be  notified  of  the 
revocation,  electronically  and  in 
writing,  by  the  appropriate  Director.  The 
notice  shall  spedncally  set  forth  the 
grounds  and  effective  date  of  revocation, 
and  the  right  to  appeal  the  revocation. 

f113J9    Appeal  of  euspenslon  or 
revocstion. 

(a)  Timeliness  of  appeal.  A  written 
appeal  of  a  notification  of  suspension  or 
revocation  of  ASI  privileges  snail  be 
filed  with  the  Assistant  Commissioner, 
Otfit-e  of  Commerdal  Operations, 
within  10  days  following  the  date  of  the 
written  notice  of  action  to  suspend  or 
revoke  participation. 

(b)  Effect  of  appeal  on  revocation  or 
suspension.  Except  in  cases  of 
revocation,  when  an  appeal  is  filed 
timely,  partidpation  in  ASI  may 
continue  during  the  period  from  when 
the  appeal  is  dedded. 

(c)  Customs  response  to  appeal.  The 
Customs  officer  who  receives  the  appeal 
shall  stamp  the  date  of  receipt  on  the 
appeal  and  the  stamped  date  is  the  date 
of  receipt  for  purposes  of  the  appeal. 
The  Assistant  Commissioner,  Office  of 
Commercial  Operations,  shall  inform 
the  partidpant  of  the  date  of  receipt  and 
the  date  that  a  response  is  due.  The 
Assistant  Commissioner  shall  send  his 
decision  to  the  partidpant,  stating  his 
reasons  therefore,  by  letter  mailed 
within  30  working  days  following 
receipt  of  the  appeal,  unless  this  period 
is  extended  with  due  notification  to  the 
participant 

i  113.90    ENgfcmty  critwia  for  electronic 
t>ond  filing 

To  be  eligible  to  file  electronic 
Customs  bonds,  the  filer  must  be  an 
operational  ABI  participant  (see  §  143.1, 
Customs  Regulations  et  seq.),  and  the 
surety  must  either  be  qualified  to  use 
ASI  or  use  an  eUgible  service  center  (see 
§113.82). 

§113.91    ElcdronicaingieenfryCMStoins 
trand  application  and  approval  process. 

(a)  Application.  An  ABI  filer  will 
transmit  bond  information  and  the 
assodated  entry  information  to  Customs 
pursuant  to  the  operations  and 


procedure*  set  forth  in  §  143.31  et  seq.. 
Customs  Regulations,  and  Customs 
Publication  #552.  All  bond  information 
shall  be  associated  with  a  particular 
entry.  If  the  information  is  found  error- 
free  by  Customs,  Customs  shall  transmit 
to  the  ASI  surety  indicated  by  the  filer 
certain  information  identifying  the 
transaction  and  a  request  for  verification 
for  the  surety  to  acknowledge 
acceptance  of  liability  for  the  particular 
transaction. 

(b)  Approval.  All  bonds  are  subjed  to 
Customs  approval  in  accordance  with 
Customs  bond  requirements  set  forth  in 
this  part.  The  ASI  surety  shall  indicate 
whether  liability  for  the  particular  bond 
is  accepted  or  rejeded  within  the  time 
fi^me  spedfied  in  Customs  Publication 
#552.  If  the  surety  transmits  an 
acceptance  of  liability  and  Customs 
accepts  the  bond,  Customs  shall  so 
notify  the  entry  filer  by  electronic 
message.  Transmission  of  an  acceptance 
of  liability  by  the  surety  is  irrevocable 
admission  of  liability.  If  no  response  is 
received  from  the  ASI  surety  within  the 
spedfied  time  frame  or  Customs 
receives  a  transmitted  rejection  of 
liability  from  the  ASI  surety,  Customs 
shall  send  an  appropriate  electronic 
message  to  the  entry  filer  that  the  cargo 
cannot  be  released  under  that  bond. 

§  1 13.92    Electronic  continuous  Customs 
t>ond  application  and  approval  process. 

(a)  Application.  The  ABI  filer  or  ASI 
surety  may  transmit  continuous  bond/ 
application  information  pursuant  to  the 
operations  and  procedures  set  forth  in 

§  143.31  et  seq.,  Customs  Regulations 
and  Customs  Publication  #552,  except 
for  instances  where  the  continuous 
bond  is  to  be  obligated  by  two  or  more 
sureties.  If  the  information  is 
transmitted  by  an  ABI  filer  and  found  to 
be  error-free  by  Customs,  Customs  shall 
transmit  to  the  surety  indicated  by  the 
filer  certain  information  identifying  the 
transaction  and  a  request  for  verification 
for  the  surety  to  acknowledge 
acceptance  of  liability  for  the  particular 
transadion. 

(b)  Approval.  All  bonds  are  subjed  to 
Customs  approval  in  accordance  with 
Customs  bond  requirements  set  forth  in 
this  parL  If  the  information  is 
transmitted  by  the  ASI  surety.  Customs 
automatically  considers  the  bond 
verified.  If  Customs  requests  the  ASI 
surety  to  verify  that  it  is  liable  for  a 
particular  transaction  under  a  spedfied 
bond,  the  siuvty  shall  respond  to 
Customs  within  the  time  fi^me  specified 
in  Customs  Publication  #552.  If  the 
surety  transmits  an  acceptance  of 
liability  and  Customs  approves  the 
bond.  Customs  shall  so  notify  the  ABI 
filer  by  electronic  message. 


Transmission  of  acceptance  of  liability 
by  the  ASI  surety  is  irrevoc^le 
admission  of  liability.  If  no  response  i> 
received  from  the  ASI  siuety  within  the 
spedfied  time  frame  or  Customs 
receives  a  transmitted  rejedion  of 
liability  bom  the  ASI  surety.  Csutoms 
shall  send  an  appropriate  electronic 
message  to  the  ABI  filer. 

|113.f3    Changes  made  on  alaetronlc 
bonda  and  alaetronlc  ridars. 

Riders  and  changes,  may  be  submitted 
eledronically  in  accordance  with  the 
procedures  set  forth  in  Customs 
Publication  #552  and  are  subjed  to  the 
verification  and  approval  process 
detailed  in  S§  113.91  and  113.92. 

I11S.M    Tarminetfona  made  on  etedrenie 
bonda. 

Terminations  may  be  submitted 
eledronically  in  accordance  with  the 
procedures  set  forth  in  Customs 
Publication  #552  and  are  subjed  to  the 
same  requirements  as  set  forth  in 
§  113.27.  An  electronic  termination  can 
only  be  transmitted  by  the  principal  or 
the  surety  of  record. 


f113.95    Electronic  corporate  powara  of 
attorney. 

ASI  participants  may  transmit 
corporate  powers  of  attorney  as 
provided  for  in  §  113.37(g)  and  any 
updates  or  revocations  eledronically 
through  ASI  pursuant  to  the  procedures 
set  forth  in  Customs  Publication  #552. 
Customs  shall  return  the  acceptance  or 
rejection  message  to  the  appropriate  ASI 
filer. 

f  113.96    Electronic  queries. 

ASI  participants  shall  be  able  to 
electronically  inquire  to  Customs  about 
the  status  of  transadions  where  the  ASI 
surety  is  listed  as  the  surety  of  record. 
The  availability  of  information  within 
these  queries  shall  be  based  on  the 
determination  of  whether  the  data 
queried  is  confidential. 
Carol  HalleH. 
Commissioner  of  Customs. 

Approved:  December  23. 1992. 
)ohn  P.  Simpson. 

Acting  Assistant  Secretary  of  the  Treasury. 
IFR  Doc.  93-1431  Filed  1-21-93;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Parts  404  aiKi  416 
[Regulations  Nos.  4  and  16] 
RIN  0960-AD05 

Deemed  Application  Date  Based  on 
Misinformation:  Amer>dment 

AGENCY:  Social  Security  Administration, 
HHS. 

ACTION:  Proposed  rule;  amendment. 

SUMMARY:  This  document  amends  the 
notice  of  proposed  rulemaking:  Deemed 
Application  Date  Based  on 
Misinformation,  published  in  the 
Federal  Register  on  October  16, 1992 
(57  FR  47415). 

In  that  document,  we  described  the 
kinds  of  evidence  we  will  consider  in 
determining  whether  misinformation 
was  provided.  We  explained  what 
preferred  evidence  is  and  in  the  absence 
of  preferred  evidence,  we  described 
what  other  evidence  we  will  consider  to 
make  a  determination  about  the  alleged 
misinformation. 

When  we  described  the  other 
evidence  in  the  proposed  rules,  we  did 
not  clearly  reflect  statements  contained 
in  the  preamble  which  explained  that 
we  will  evaluate  the  individual's 
allegations  and  seek  corroboration;  and 
that  we  will  resolve  reasonable  doubt  in 
the  individual's  favor  if  the  allegation  of 
misinformation  seems  credible,  is 
supported  by  other  evidence,  and  there 
is  uo  contradictory  evidence.. 

This  amendment  to  the  NPRM  adds  to 
the  regulations  the  provision  that  we 
will  not  find  that  we  gave  the  individual 
misinformation  based  solely  on  his  or 
her  statements.  The  other  evidence 
which  is  provided  by  the  individual  or 
which  we  obtain  must  support  his  or 
her  statements. 

DATES:  To  be  sure  that  your  comments 
on  the  proposed  rules  as  hereby 
amended  are  considered,  we  must 
receive  them  no  later  than  March  23, 
1993. 

ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security, 
Department  of  Health  and  Human 
Services,  P.O.  Box  1585,  Baltimore,  MD 
21235,  or  delivered  to  3-B-l  Operations 
Building,  6401  Security  Boulevard, 
Baltimore,  MD  21235,  between  8  a.m. 
and  4:30  p.m.  on  regular  business  days. 
Comments  received  may  be  inspected 
during  these  same  hours  by  making 
arrangements  with  the  contact  person 
shown  below. 


FOR  FURTHER  MFORMATION  CONTACT: 

Henry  D.  Lemer,  Legal  Assistant,  Office 
of  Regulations,  Social  Security 
Administration,  6401  Secxmty  Blvd., 
Baltimore,  MD  21235,  (410)  965-1762. 

SUPPLEMENTARY  MFORMATXm:  Since  this 
amendment  is  of  a  substantive  natiu«, 
we  are  extending  the  comment  period 
for  the  October  16, 1992,  Federal 
Register  notice  of  proposed  rulemaking 
(57  FR  47415)  by  60  days  from  the  date 
of  the  publication  of  this  notice.  This 
will  enable  the  public  to  comment  on 
the  proposed  rules  in  light  of  the 
amendment.  The  amendment  to  page 
47418  is  made  to  conform  to  the 
amendments  on  pages  47420  and  47422. 
We  are  also  amending  page  47422  to 
correct  a  typographical  error. 

In  the  notice  of  proposed  rulemaking 
appearing  on  pages  47415-47423  in  the 
issue  of  Friday,  October  16, 1992,  make 
the  following  amendments: 

1.  On  page  47418,  in  line  9  of  the  first 
column,  the  word  "convincing"  should 
be  deleted. 

§416.351    [Corrected] 

2.  In  §416.351,  on  page  47222,  in  line 
12  of  the  third  column,  the  designation 
"(b)"  should  be  corrected  to  "(v)." 

§$404,633  end  416.35    [Conected] 

3.  On  page  47420  in  §  404.633  and  on 
page  47422  in  §  416.351,  in  the  second 
column  of  each  page,  the  introductory 
texts  to  paragraphs  (d)(2)  are  revised  to 
read  as  follows: 

(2)  Other  evidence.  In  the  absence  of 
preferred  evidence,  we  will  consider 
other  evidence,  including  your 
statements  about  the  alleged 
misinformation,  to  determine  whether 
we  gave  you  misinformation  which 
caused  you  not  to  file  an  application. 
We  will  not  find  that  we  gave  you 
misinformation,  however,  based  solely 
on  yoiu  statements.  Other  evidence 
which  you  provide  or  which  we  obtain 
must  support  your  statements.  Evidence 
which  we  will  consider  includes,  but  is 
not  limited  to,  the  following — 

Dated:  December  24, 1992. 

Louis  D.  Enoff, 

Principal  Deputy  Commissioner  of  Social 
Security. 

Approved:  February  14, 1993. 
Louis  W.  Sullivan, 

Secretary  of  Health  and  Human  Services. 
[PR  Doc.  93-1285  Filed  1-21-93;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parti 

[EE-74-92] 
RIN  1S45-AR19 

Taxation  of  Tax-Exempt  Organizations' 
lr>come  from  Corporate  Sponsorship 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  provides 
guidance  concerning  whetiier 
sponsorship  payments  received  by 
exempt  organizations  are  imrelated 
business  taxable  income.  The  proposed 
regulations  also  clarify  that  the 
allocation  rules  governing  the 
exploitation  of  exempt  activities  apply 
to  sponsorship  income.  The  proposed 
regulations  apply  to  organizations 
subject  to  the  unrelated  business  income 
tax  imposed  by  section  511.  They  do  not 
apply  to  qualified  convention  and  trade 
show  activity  or  to  income  derived  from 
the  sale  of  advertising  in  exempt 
organization  periodicals. 
DATES:  Written  comments,  requests  to 
appear,  and  outlines  of  oral  comments 
to  be  presented  at  a  public  hearing 
scheduled  for  July  8, 1993,  at  10  a.m., 
must  be  received  by  April  30, 1993.  See 
notice  of  hearing  published  elsewhere 
in  this  issue  of  the  Federal  Register. 
ADDRESSES:  Send  submissions  to: 
Internal  Revenue  Service,  P.O.  Box 
7604,  Ben  Franklin  Station,  Attention: 
CC:CORP:T:R  (EE-74-92).  room  5228, 
Washington,  DC  20044.  The  public 
hearing  will  be  held  in  the  Auditorium, 
Seventh  Floor,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations. 
Regina  L.  Oldak.  at  (202)  622-6080  (not 
a  toll-fi«e  number).  Concerning  the 
hearing,  Carol  Savage  of  the  Regulations 
Unit,  at  (202)  622-8452  (not  a  toll-free 
number). 
SUPPLEMENTARY  INFORMATION:  . 

Background 

An  organization  described  in  section 
501(a)  of  the  Internal  Revenue  Code  of 
1986  generally  must  pay  tax  on  its 
unrelated  business  taxable  income  as 
defined  in  section  512.  Section  512(a)(1) 
defines  unrelated  business  taxable 
income  (UBTI)  as  the  gross  income 
derived  by  any  organization  from  any 
unrelated  trade  or  business  (as  defined 
in  section  513)  regularly  carried  on  by 
it,  less  the  deductions  which  are 
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directly  connected  with  the  carrying  on 
of  the  trade  or  business,  both  computed 
with  the  modifications  prorided  in 
section  512(b). 

Section  513(a)  defines  unrelated  trade 
or  business  as  any  trade  or  business  the 
conduct  of  which  is  not  substantially 
related  (aside  from  the  need  of  an 
organizaticm  for  income  or  funds  or  the 
use  it  makes  of  the  profits  derived)  to 
the  exercise  or  performance  by  the 
organization  of  its  charitable, 
educational,  or  other  purpose  or 
function  constituting  the  oasis  for  its 
exemption  under  section  501.  Section 
513(c).  which  is  captioned  "Advertising, 
Etc.,  Activities,"  provides  that  the  term 
trade  or  business  includes  any  activity 
carried  on  for  the  production  of  income 
from  the  sale  of  goods  or  the 
performance  of  services. 

The  Service  developed«proposed 
examination  guidelines  regarding  the 
circumstances  under  which  pajTnents 
received  by  exempt  organizations  from 
sponsorship  arrangements  might  result 
in  income  from  unrelated  trade  or 
business.  The  proposed  guidelines  %vere 
published  as  Announcement  92-15. 
1992  5  I.R.B.  51  (Feb.  3, 1992). 
Interested  parties  wrare  invited  to 
comment  on  the  guidelines. 

Announcement  92-15  stated  that 
payments  to  an  exempt  organization  are 
nontaxable  cootributions  if  there  is  no 
expectation  that  the  organization  will 
provide  a  substantial  return  benefit. 
That  is.  the  mere  acknowledgement  or 
recognition  of  a  sponsor  as  a  benefactor 
normally  is  incidental  to  the  receipt  of 
a  contribution  and  is  not  in  itself  of 
sufficient  benefit  to  the  sponsor  to  give 
rise  to  unrelated  trade  or  business 
income.  However.  Announcement  92- 
15  stated  further  that  where  an  exempt 
organization  performs  valuable 
advertising,  marketing  and  similar 
services  on  a  quid  pro  quo  basis  for  the 
sponsor,  the  payments  are  not 
contributions  and  questions  of  unrelated 
trade  or  business  arise. 

The  Service  received  numerous  oral 
and  written  comments  on 
Announcement  92-15.  A  public  hearing 
was  held  on  July  21-23, 1992. 

Many  public  comments  suggested  that 
the  guidelines  should  be  issued  in  the 
form  of  proposed  regulations.  Many 
comments  also  suggested  that  the 
substantial  return  benefit  test  was  too 
vague  or  subjective  and  would  not 
provide  exempt  organizations  with  the 
certainty  they  sou^t  in  this  area.  Some 
commentators  requested  that  the  audit 
guidelines  expressly  recognize  that  the 
use  of  written  agreements  or  the 
participation  of  outside  legal  or  other 
professionals  would  not  necessarily 
indicate  that  payments  received 


constituted  advertising  income.  Some 
commentators  requested  that  the 
guidelines  clarify  whether  the  allocation 
rule  governing  the  exploitation  of 
exempt  activities  applied  to  sponsorship 
income  or  raised  other  questions 
regarding  allocation  of  expenses  and 
deductions.  Numerous  other  comments 
related  to  the  specific  concerns  of 
individual  organizations.  One 
commentator  expressed  the  view  that 
the  proposed  guidelines  did  not  go  for 
enou^  but  rather  condoned  the  use  of 
the  nonprofit  sector  for  private, 
commercial  purposes. 

Discussion  of  Proposed  Amendments 

The  proposed  regulations  amend  the 
regulations  under  section  513  to  provide 
guidance  in  the  area  of  sponsorship 
payments.  The  proposed  regulations 
take  into  consideration  both  an  exempt 
organization's  need  to  attract  private 
sector  support  and  the  statutory  and 
regulatory  requirement  that  the 
organization  be  organized  and  operated 
exclusively  for  exempt  purposes.  The 
proposed  regulations  apply  to 
organizations  subject  to  the  unrelated 
business  income  tax  imposed  by  section 
511.  They  do  not  apply  to  qualified 
convention  and  trade  show  activities, 
nor  do  they  apply  to  the  sale  of 
advertising  in  exempt  organization 
periodicals. 

The  proposed  regulations  diverge 
fiY)m  AJinouncement  92-15  in  a  number 
of  significant  respects.  As  suggested  by 
numerous  comments,  the  term 
advertising  is  defined  in  the  proposed 
regulations.  The  proposed  regulations 
distinguish  between  advertising,  which 
is  unrelated,  and  acknowledgements, 
which  are  the  mere  recognition  of  a 
sponsor'  payment  and.  therefore,  do  not 
result  in  UBTI.  The  proposed 
regulations  focus  on  the  nature  of  the 
services  provided  by  the  exempt 
organization.  However,  whether  an 
activity  constitutes  advertising  or 
acknowledgements  does  not  determine 
whether  a  sponsor  may  deduct  its 
payment  under  section  162  or  section 
170. 

The  proposed  regulations  also 
respond  to  public  comments  by 
clarifying  that  the  rules  regarding 
sponsorship  apply  to  broadcast  as  well 
as  nonbroadcast  activities.  Thus,  the 
proposed  regulations  apply  uniformly  to 
all  sponsorship  activities,  unless 
otherwise  expressly  stated.  The 
proposed  regulations  also  apply 
uniformly  to  all  sponsorship  activities 
without  regard  to  the  local  nature  of  the 
organization  or  activities  or  the  amount 
of  the  sponsorship  payment.  To  the 
extent  possible,  the  proposed 
regulations  are  designed  to  parallel  the 


statutory  and  regulatory  framework  of 
the  Federal  Communications 
Commission  (FCC)  currently  in  effect. 
See,  In  the  Matter  of  Commission  Policy 
Concerning  the  Noncommercial  Nature 
of  Educational  Broadcasting  Stations. 
Public  Notice  FCC  86-161,  April  11, 
1986.  However,  this  should  not  be 
viewed  as  ceding,  in  any  way,  the 
Service's  authority  to  interpret  and 
administer  the  Internal  Revenue  Code. 
Similarly,  this  regulation  does  not  affect 
a  particular  exempt  organization's 
responsibility  to  comply  with  any  other 
applicable  statiite,  regulation,  industry 
standard  or  ethical  code. 

The  principle  of  administrative 
simplicity  governs  the  rules  defining 
advertising  and  acknowledgments  in  tha 

firoposed  regulations.  As  a  result,  the 
ines  drawn  between  activities 
constituting  advertising  and 
acknowledgments  may  not  relate  to  the 
substance  of  the  activities.  For  example, 
distribution  of  samples  of  a  sponsor's 
product  to  the  general  public  at  a 
sponsored  event  is  substantively  an 
inducement  to  buy  the  sponsor's 
product  and.  therefore,  advertising. 
However,  the  proposed  regulations 
provide  that  distribution  of  samples  of 
a  sponsor's  product  constitutes 
acknowled^ent  rather  than 
advertising. 

The  proposed  regulaticms  follow  the 
rule  in  Rev.  Rul.  67-246, 1967-2  C.B. 
104.  Thus,  the  proposed  regulations 
permit  an  exempt  organization  to 
exclude  the  portion  of  a  payment  from 
a  sponsor  that  can  be  shown  to  be  in 
excess  of  the  fair  market  value  of  the 
advertising  benefit  received  by  the 
sponsor.  In  additicm.  the  proposed 
regulations  do  not  preclude  a  showing, 
under  section  512(b],  that  income 
received  by  an  exempt  organization  is 
otherwise  excludable  from  the 
computation  of  UBTI  (e.g.,  dividends, 
interest,  royalties,  etc).  On  the  other 
hand,  the  proposed  regulations  do  not 
exclude  income  if  the  income 
constitutes  unrelated  business  taxable 
income. 

The  proposed  regulations  amend  the 
regulations  under  section  512(a)  by 
adding  examples  that  clarify  that  the 
allocation  rule  governing  exploitation  of 
exempt  activities  applies  to  sponsorship 
income. 

However,  the  proposed  regulations  do 
not  amend  the  requirements  of 
§  1.512(a)-l(d)(2)  that,  for  the  allocation 
rule  governing  exploitation  to  apply,  the 
unrelated  trade  or  business  activity 
must  be  of  a  kind  carried  on  for  profit 
by  taxable  organizations  and  the  exempt 
activity  exploited  by  the  business  must 
be  a  type  of  activity  normally  conducted 
by  taxable  organizations  in  pursuance  of 
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such  business.  The  Service  requests 
coniinents  regarding  the  desirability  of 
amending  these  rules  in  view  of  the 
niles  adc^ed  in  the  proposed 
regulations. 

The  proposed  regulations  also  do  not 
amend  the  rules  in  §  1.513-l(c)  as  to 
whether  trade  or  business  from  which  a 
particular  amount  of  gross  income 
derives  is  regularly  carried  on  within 
the  meaning  of  section  512.  The  Service 
requests  comments  regarding  the 
desirability  of  amending  these  rules  in 
view  of  the  rules  adopted  in  the 
proposed  regulations  with  respect  to 
advertising. 

Proposed  ECfectlve  Date 

The  amendments  to  the  regulations 
are  proposed  to  be  effective  with  respect 
to  amounts  received  after  January  19, 
1993. 

Special  Aaalyses 

lit  has  been  determined  that  this  rule 
isinot  a  major  rule  as  deHned  in 
Executive  Oder  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  S53(d)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  €)  do  not  apply  to  this 
regulation,  and,  therefore,  an  initial 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  this 
regulation  will  be  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
00  its  impact  on  small  business. 

Comments  and  Requests  To  Appear  at 
a  Public  Hearing 

'Before  adopting  this  proposed 
regulation,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  in  a  timely  manner 
(preferably  a  signed  original  and  eight 
copies)  to  the  Internal  Revenue  Service. 
All  comments  will  be  available  for 
public  inspection  and  copying  in  their 
entirety.  A  public  hearing  will  be  held 
beginning  at  10  a.m.  on  July  8, 1993,  in 
the  Auditorium,  Seventh  Floor,  Internal 
Revenue  Building,  1111  Constitution 
Avenue,  NW.,  Washington,  DC. 
Comments  and  requests  to  appear  (with 
oQtltnes  of  oral  comments)  at  the  public 
hearing  must  be  received  by  April  30, 
1993.  See  notice  of  public  hearing 
published  elsewhere  in  ^is  issue  of  tiie 
Federal  Register. 

DnAiag  Informatioa 

I  The  principal  author  of  this  regulation 
is  Regina  L.  Oldak,  OfHce  of  Associate 
Chief  Counsel  {Employee  Benefits  and 
Exempt  Organizations),  Istemal 


Revenue  SenricB.  However,  personnd 
from  other  c^ces  of  the  Service  and  the 
Treasury  Department  participated  in  its 
developsDCBt 

List  ofSubiects  in  26  CFR  1.511-1 
through  1  J14(g}-1 

Income  taxes.  Reporting  and 
recordkeeping  requirefnents. 

Proposed  Amendments  to  the 
Rei^ations 

The  proposed  amendments  to  2f<  CFR 
part  1  are  as  follows: 

PART  1-4NCOME  TAX;  TAXABLE 
YEAAS  BEGINNING  AFTER 
DECEMBER  31, 1953 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

AmlMMily:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  1.512(a)-l(e)  is 
amended  as  follows: 

1.  By  revising  the  heading  and 
introductory  text  for  paragraph  (e). 

2.  By  revising  the  heading  for  the 
current  ''Example."  to  read  "Example 
I." 

3.  By  adding  Example  2  through 
Example  4. 

4.  The  revisions  and  additions  read  as 
follows: 

|1.512(a)-1    Definition. 


(e)  Examples.  Paragraphs  (a)  through 
(d)  of  this  section  are  illustrated  by  the 
following  examples: 

Example  1.  *  *  * 

Example  2.  (i)  X,  a  section  501(c)(3) 
oi§anizatiun,  conducts  an  annual  collage 
football  bowl  game  featuring  ths  Conference 
champion  and  another  prominent  nationally- 
ranked  college  team.  In  addition,  X  sells  to 
commercial  broadcasters  the  right  to 
broadcast  the  bowl  game  on  television  and 
radio  for  $3,000,000  and  receives  Sl.SOO.OOO 
in  admission  and  other  fees.  A  major 
corporation  agrees  to  be  the  exclusive 
sponsor  of  the  bowl  game  and  pays  X 
$2300,000.  X  distributes  $2,000,000  of  that 
amount  to  the  colleges  particif>atiag  in  the 
bowl  game.  X  acknowledges  the  sf>onsorship 
payment  by  adding  the  corporation's  name  to 
the  title  of  the  event.  This  does  not  constitute 
advertising  within  the  meaning  of  S  1.513-4 
because  it  does  not  promote  the  sponsor's 
service,  facility  or  product,  hi  an  activity 
distinct  from  the  sponsorship  agreement,  X 
earns  gross  income  of  $800,000  from  its 
design,  naanufactiire  and  marketing  of 
various  items  of  wearing  apparel  foaturiog 
the  name  and  logo  of  the  bowl  game.  This 
activity  constitutes  unrelated  trade  or 
business  that  exploits  X's  exempt  function. 
Expenses  associated  with  this  activity  total 
S250jOOO. 

(ii)  The  comptttatioa  of  unrelated  business 
income  is  as  Ic^lows: 


Reveaue: 
Taiwiston       and       radio 

righto. $3,000,000 

AckainioD  and  ottier  Caea  .  1.500,000 

!i|wiMihl|i  (ackiiowlede- 

meats)  2.5004)00 

loGome     inBi     unrelated 

trade  or  \yaikamm 800,000 

Total  revenue __.  7,800,000 

Bxpaaaes: 
DincMy    ooaaectad    %rith 

txiwlpma  4.750JWO 

Ovwhaad   ONti    aiiocated 

to  bowl  gam* LOOOiKX) 

Pajruieots  to  event  pHtici- 

poBts 20004)00 

Directly    coonected    with 

the   unrelated   trade   or 

business  200.000 

Overhead    costs    allocated 

to    unrelated    trade    or 

business 504)00 

Total  expenses  ._ _.  8,000,000 

Unrelated  trade  or  business 
(wearing  apparel  activity): 

Revenue „.. ..._  800,000 

Expenses 2504)00 

Total    unrelated   tnui- 
ness  taxable  income  SSO.OOO 

Exempt       famction       (bowl 
game): 

Revenue _ 7,0004)00 

Expenses - 7,750,000 

Total  exempt  binction 
income  (loss) (750.000) 

(iii)  Exempt  function  expenses  exceed 
revenues  by  $750,000.  Because  the  unrelated 
income  exploits  the  Imwl  game  and  is  an 
activity  normally  conducted  by  taxable 
organizationi  in  pursuit  of  similar 
businesses,  this  excess  is  allowed  as  a 
deduction  fhxa  umBlated  business  taxable 
incosne  to  the  extent  of  the  net  gain  firom 
unrelated  business  taxable  income. 
Accordingly,  there  is  no  unrelated  business 
income  tax  because  the  excess  exempt 
function  expenses  of  $750,000  more  than 
offset  total  unrelated  business  taxable  income 
of  $550,000 

Example  3  Assume  the  facts  as  stated  in 
Example  2,  except  that  in  addition  to 
conducting  the  bowl  game.  X  leases  its 
stadium  to  a  professional  kx>tt)all  team  for  an 
event  unrelated  to  the  bowl  game  and 
provides  utilities  and  maintenance  services. 
The  lease  of  the  stadium  is  not  related  to  the 
accomplishment  of  X's  exempt  purposes  and 
does  not  exploit  the  txjwl  game.  Accordingly, 
expenses,  depreciation  and  similar  items 
[>aid  or  incutred  in  conducting  the  bowl 
game  may  not  be  taken  into  acooont  in  '^ 

computing  unrelated  business  taxaUa 
income  attributable  to  the  lease  of  the 
stadium  to  a  professional  teem. 

Example  4.  P,  a  mannfarturer  of 
photographic  equipment,  spxinsors  a 
photography  exhibition  oi;ganized  by  M.  an 
art  nraseum.  fn  letuin  for  a  sponsorship 
payment  of  $500,000.  M  agrees  that 
exhibition  catalogs,  brochures,  posters  and 
other  printed  material  prepared  by  M  fai 
oonnactioa  vrith  the  exfaibitton  wiU  pnoMte 
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P's  product.  M  has  not  shown  that  any 
portion  of  the  sponsorship  payment  exceeds 
the  fair  market  value  of  the  advertising 
benefit  provided  to  P.  Accordingly,  the 
S500.000  payment  is  unrelated  business 
income  to  M.  The  expenses  directly 
connected  with  generating  the  unrelated 
business  income  total  $150,000.  The  net 
unrelated  taxable  income,  therefore,  is 
$350,000  (S500,000  less  $150,000).  M  also 
has  $100,000  in  exempt  function  income 
from  admissions.  Expenses  connected  with 
the  exhibition  total  $400,000.  Because  the 
exempt  expenses  exceed  exempt  income  by 
$300,000  ($400,000  less  than  $100,000). 
$300,000  is  allowable  as  a  deduction  against 
the  net  unrelated  business  income  of 
$350,000. 

Par.  3.  Section  1.513-4  is  added  to 
read  as  follows: 

f  1.513-4    Canain  •pofMorthip  not 
unr«t«lad  trade  or  btwIncM. 

(a)  In  general.  This  section  describes 
circumstances  when  income  from 
certain  sponsorship  payments  received 
by  organizations  subject  to  the  unrelated 
business  income  tax  imposed  by  section 
511  are  derived  from  a  trade  or  business. 
This  section  does  not  apply  to  qualified 
convention  and  trade  show  activity.  For 
rules  governing  qualified  convention 
and  trade  show  activity,  see  §  1.513-3. 
This  section  also  does  not  apply  to 
income  derived  from  the  sale  of 
advertising  in  exempt  organization 
periodicals.  The  term  periodical 
includes  regularly  scheduled  and 
printed  material  that  is  not  related  to 
and  primarily  distributed  in  connection 
with  a  specific  sponsored  event.  For 
rules  governing  the  sale  of  advertising  in 
exempt  organization  periodicals,  see 

§  1.512(a)-l(f).  For  rules  governing 
whether  an  activity  is  regularly  carried 
on,seeSl.513-l{c). 

(b)  Advertising.  With  respect  to 
sponsorship  of  the  activities  of  exempt 
organizations,  advertising  means  any 
message  or  other  programming  material 
which  is  broadcast  or  otherwise 
transmitted,  published,  displayed  or 
distributed  in  exchange  for  any 
remuneration,  and  which  promotes  or 
markets  any  company,  service,  facility 
or  product.  Advertising  includes  any 
activity  which  promotes  or  markets  any 
company,  service,  facility  or  product. 
Advertising  does  not  include 
acknowledgments  described  in 
paragraph  (c)  of  this  section. 

(c)  Acknowledgments — (1) 
Description.  Acknowledgments  are  mere 
recognition  of  sponsorship  payments. 
Acknowledgments  may  include  the 
following,  provided  that  the  effect  is 
identification  of  the  sponsor  rather  than 
promotion  of  the  sponsor's  products, 
services  or  facilities:  sponsor  logos  and 
slogans  that  do  not  contain  comparative 


or  qualitative  descriptions  of  the 
sponsor's  products,  services,  facilities  or 
company;  sponsor  locations  and 
telephone  numbers;  value-neutral 
descriptions,  including  displays  or 
visual  depictions,  of  a  sponsor's 
product-live  or  services;  and  sponsor 
brand  or  trade  names  and  product  or 
service  listings.  Logos  or  slogans  that  are 
an  established  part  of  a  sponsor's 
identity  are  not  considered  to  contain 
comparative  or  qualitative  descriptions. 

-  [2]  Limitations.  Messages  or  other 
programming  material  that  include  the 
following  constitute  advertising: 
qualitative  or  comparative  language; 
price  information  or  other  indications  of 
savings  or  value  associated  Mdth  a 
product  or  service;  a  call  to  action;  an 
endorsement;  or  an  inducement  to  buy, 
sell,  rent,  or  lease  the  sponsor's  product 
or  service.  Distribution  of  a  sponsor's 
product  by  the  sponsor  or  the  exempt 
organization  to  the  general  public  at  the 
sponsored  event,  whether  for  free  or  for 
remuneration,  is  not  considered  an 
inducement  to  buy,  sell,  rent  or  lease 
the  sponsor's  product  for  purposes  of 
this  regulation.  If  any  activities, 
messages  or  programming  material 
constitute  advertising  with  respect  to 
sponsorship  payment,  then  all  related 
activities,  messages  or  programming 
material  that  might  otherwise  be 
acknowledgments  are  considered 
advertising. 

(d)  Contracts.  The  mere  existence  of  a 
sponsorship  contract  does  not 
necessarily  mean  that  a  sponsorship 
payment  is  income  fit>m  advertising. 
The  terms  of  the  agreement,  not  its 
existence  or  degree  of  detail,  are 
relevant  to  the  determination.  Similarly, 
the  terms  of  the  agreement  and  not  the 
status  of  those  negotiating  the  agreement 
are  relevant.  Exclusivity  arrangements 
do  not,  in  themselves,  mean  that  a 
sponsorship  payment  is  advertising 
income. 

(e)  Contingent  payments.  Where  the 
amount  of  the  sponsorship  payment  is 
contingent,  by  contract  or  otherwise, 
upon  factors  such  as  attendance  at  an 
event  or  broadcast  ratings,  the 
sponsorship  payment  is  considered 
advertising  income.  However,  the  fact 
that  a  sponsorship  payment  is 
contingent  upon  an  event  actually 
taking  place  or  being  broadcast  does  not, 
in  itself,  mean  that  the  payment  is 
advertising  income. 

(0  Provison  of  facilities.  Provision  of 
facilities,  services  or  other  privileges  by 
an  exempt  organization  to  the  sponsor 
or  individuals  designated  by  the 
sponsor  (e.g.,  complimentary  tickets,  pr- 
am playing  spots  in  golf  tournaments  or 
receptions  for  major  donors)  in 
connection  with  the  sponsorship 


payment  does  not  affect  the 
determination  of  whether  a  sponsorship  . 
payment  is  advertising  income. 

(g)  Examples.  The  provisions  of  this 
section  are  illustrated  by  the  following 
examples: 

Example  1.  M,  an  exempt  organization, 
organizes  a  marathon  and  walkathon  at 
which  it  serves  to  participants  drinks  and 
other  refreshments  provided  by  a  national 
corporation.  M  recognizes  the  assistance  of 
the  corporation  by  listing  the  name  of  the 
corporation  in  promotional  fliers,  in 
newspaper  advertisements  of  the  event  and 
on  T  shirts  worn  by  participants.  M 
acknowledges  prizes  provided  by  the 
corporation  or  any  other  sponsor  in  the  same 
manner.  M  changes  the  name  of  its  event  to 
include  the  name  of  the  sponsor.  M's 
activities  are  acknowledgments  of  the 
sponsorship  and  not  advertising. 

Example  2.  N,  an  art  museum,  organizes  an 
exhibition  and  receives  a  large  payment  from 
a  corporation  to  underwrite  the  production  of 
the  catalog  for  the  exhibition.  N 
acknowledges  the  corporation  in  materials 
publicizing  the  exhibition,  including 
banners,  posters,  brochures  and  public 
service  announcements.  N  also  arranges  a 
special  tour  of  the  exhibition  for  employees 
of  the  corporation  and  hosts  a  dinner  for  the 
corporation's  executives.  N's  activities  are 
ackjiowledgments  of  the  payment  and  not 
advertising. 

Example  3.  O  organizes  sports  tournaments 
for  local  charities  across  the  country  that  are 
underwritten  by  an  auto  manufacturer.  O 
acknowledges  the  sponsorship  payment  by 
including  the  manufacturer's  name  and  logo 
in  the  title  of  the  tournament  and  displaying 
the  manufacturer's  name  and  logo  on  signs, 
scoreboards  and  other  printed  material.  The 
auto  manufacturer  receives  complimentary 
admission  passes  and  pro-am  playing  spots. 
Additionally,  O  displays  the  latest  models  of 
the  sponsor's  premier  luxury  cars  in  the 
tournament  area.  O's  activities  are 
acknowledgments  of  the  payment  and  not 
advertising. 

Example  4.  P  conducts  an  annual  college 
football  bowl  game.  P  sells  to  commercial 
broadcasters  the  right  to  broadcast  the  bowl 
game  on  television  and  radio.  A  major 
corporation  agrees  to  be  the  exclusive 
sponsor  of  the  txjwl  game.  The  sponsorship 
payment  includes  amounts  to  be  paid  to  the 
colleges  participating  in  the  bowl  game.  The 
detailed  contract  between  P  and  the 
corp)oration  provides  that  the  name  of  the 
bowl  game  will  include  the  name  of  the 
corfKiration.  The  contract  further  provides 
that  the  corporation's  name  and  a  special 
logo  will  appear  on  players'  helmets  and 
uniforms,  on  the  scoreboard  and  stadium 
signs,  on  the  playing  field,  on  cups  used  to 
serve  drinks  at  the  game,  and  on  all  related 
printed  material  distributed  in  connection 
with  the  game.  The  sponsorship  agreement  is 
contingent  up)on  the  game  being  broadcast  on 
television  and  radio,  but  the  amount  of  the 
sponsorship  payment  is  not  contingent  upon 
the  number  of  people  attending  the  game  or 
the  television  ratings.  The  contract  provides 
that  television  cameras  will  focus  un  tne 
corporation's  name  and  logo  on  the  field  at 
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certaiii  intervals  daring  the  game.  P's 
activitiss  are  Acknowledgments  of  tha 
payment  and  not  advertising. 

Example  5.  Players  on  team  Q  wear 
uniforms  provided  by  a  major  pizza  chain 
which  also  underwrites  the  operational 
expenses  of  the  team.  TTie  uniforms  bear  the 
name  and  logo  of  the  chain.  The  sponsorship 
payments  and  uniforms  are  not  advertising 
income  to  Q,  because  use  of  the  name  and 
logo  is  acknowledgment  of  the  sponsorship 
aad  not  advertising. 

Example  6.  R  organises  an  annual  art 
festival  Restaurants  sell  food  or  provide 
samples  at  festival  booths.  Similarly,  local 
artists  and  craft  shops  sell  arts  and  crafts  at 
the  festival.  The  restaurants,  artists  and  shc^s 
are  recognized  t>y  R  as  sponsors  of  the  event 
in  the  fwtival  brochure.  The  recognition  of 
these  sponsors  constitutes  acknowledgment 
of  the  payments  and  not  advertising. 

Ejiample  7.  S  is  a  noncommercial  broadcast 
station  that  airs  a  program  sponsored  by  a 
local  iscord  shop.  In  recognition  of  that 
sponsorship,  S  broadcasts  the  following 
message:  "This  program  has  been 
underwritten  by  the  Record  Shop,  where  you 
can  find  all  of  your  great  hit  music.  The 
Record  Shop  is  located  at  123  Main  Street. 
Give  them  a  call  today  at  555-1234.  This 
station  is  proud  to  have  the  Record  Shop  as 
a  sensor."  S's  activities  constitute 
advertising. 

Enample  8.  T,  an  exempt  symphony 
orchestra,  performs  a  series  of  concerts.  A 
firo^am  guide  that  contains  notes  on  guest 
conductors  and  other  information  concemiiig 
the  evening's  prognmi  is  distributed  at  each 
concert.  Sponsors  may  underwrite  a  specific 
concert  or  may  contribute  to  a  single  program 
guide.  Sponsors  are  recognized  in  the 
program  guide  in  either  case  and,  therefore, 
their  payments  are  sponsorship  payments  for 
purposes  of  this  section.  If  T's  recognition  of 
a  specific  <x>ncert  sponsor  in  the  program 
guide  promotes  the  spionsor's  putxiuct,  T's 
activities  are  advertising  with  respect  to  all 
amounts  received  from  the  sponsor  for  that 
concert  even  if  other  items  in  the  program 
guide  relating  to  the  sponsor  would 
otherwise  be  acknowledgments.  T  also  mails 
to  subscribers  a  monthly  magazine  that 
contains  various  articles  on  music  but  is  not 
primarily  related  to  and  distributed  in 
connection  with  a  specific  concert.  This 
section  does  not  apply  to  the  magazine 
because  it  is  a  periodical. 
MidMel  P.  DoUn, 

Acting  Commissioner  of  Interna}  Bevenue. 
(FRDoc  93-1402  Filed  1-19-93;  8:45  am] 
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Taxation  of  Tax-Exempt  Organizations' 
Income  From  Coiporate  SponeoreWp; 
Hearing 

AGENCY:  Internal  Revenue  Service. 
Treasury. 


ACTION:  Notice  of  public  hearing  on 
proposed  regulation*. 

SUMMARY:  This  document  provides 
notice  of  a  public  hearing  on  propoaed 
regulations  governing  the  definition  of 
unrelated  tnde  or  busineas. 

DATES:  The  pubUc  hearing  will  be  held 
on  Thursday.  July  8, 1993.  beginning  at 
10:00  ajn.  Requests  to  spe^  and 
outlines  of  oral  comments  must  be 
received  by  Thursday.  June  17, 1993. 

ADOflESSES:  The  public  hearing  will  be 
held  in  the  Internal  Revenue  Service 
Auditorium,  Seventh  floor,  7400 
Corridor,  Internal  Revenue  Service 
Building,  1111  Constitution  Avenue 
NW.,  Washington,  DC.  Requests  to 
speak  and  outlines  of  oral  comments 
should  be  submitted  to:  Internal 
Revenue  Service,  P.O.  Box  7604,  Ben 
Franklin  Station,  Attn:  CC<X)RP:T:R, 
(EB-74-42),  room  5228,  Washington,  DC 
26044. 

FOR  fURTHER  INFORMATION  CONTACT: 

Carol  Savage  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate). 
(202)  622-8452  or  (202)  622-7180  (not 
toll-free  numbers). 

SUPPt.EMENTARY  INFORMATKW:  The 
subject  of  the  public  hearing  is  proposed 
regulations  under  secticms  512  and  513 
of  the  Internal  Revenue  Code  of  1986. 
The  proposed  regulations  app>ear 
elsewhere  in  this  issue  of  the  Federal 
Register.  * 

Theniles  of  §601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  with  respect 
to  the  public  hearing.  Persons  who  have 
submitted  written  comments  within  tha 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Thursday, 
June  17, 1993,  an  outline  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  questions  from  the  panel 
for  the  government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendee  cannot  be 
permitted  beyond  the  lobby  of  the 
Internal  Revenue  Service  Building  until 
9:45  a.m. 

An  c^enda  showing  the  scheduling  of 
the  speakers  will  to  made  after  outlines 
•re  received  from  the  persons  testifying. 
Coipi»s  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 


By  direction  of  the  Commiisioaer  of 
Internal  Aeveime. 
DakO.Goo^, 

Fmieral  Router  Liawon  Officar,  AamtUuU 
QuefCouaati  (Corporate). 
|F1  Doc  93-1403  Filed  1-19-93;  8:45  aal 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  4 
RIN2900-AC41 

Schedule  for  Rating  DiaiMiMM; 
Endocrine  System  DieabWties 

AOCNCV:  Department  of  Veteraita  AfEairt. 
ACTXM:  Proposed  rule. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  proposing  to  amend  its 
Schedule  for  Rating  Disdiilities  of  tha 
Endocrine  System.  This  change  is 
necessary  because  of  a  General . 
Accounting  Office  (GAO)  study  and 
recommendation  that  the  medical 
criteria  in  the  rating  schedule  be 
reviewed  and  updated  as  necessary.  The 
intended  effect  is  to  update  the 
endocrine  system  portion  of  the  rating 
schedule  to  ensure  that  it  uses  current 
medical  terminology  and  criteria  for 
evaluating  disabiUties  of  that  system. 
This  is  one  of  the  16  categories  of 
disability  in  the  rating  schedule  which 
we  plan  to  revise. 

DATES:  Comments  must  be  received  by 
VA  on  or  before  March  23. 1993. 
Comments  will  be  available  for  public 
inspection  until  April  2, 1993.  This 
cfauige  is  proposed  to  be  e%ctive 
February  22, 1993. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  this 
change  to  the  Secretary  of  Veterans 
Affairs  (271  A),  Department  of  Veterans 
Affairs,  810  Vermont  Ave.,  NW., 
Washington,  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  only  in  the  Veterans 
Services  Unit,  room  170,  at  the  above 
address  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  throu^  Friday 
(except  hoKdajrs),  until  Ajml  2, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Manchester,  Consultant.  Regulations 
Staff  (21  IB),  Compensation  and  Pension 
Service,  Veterans  Bmiefits 
Administration.  (202)  233-3005. 
SUPPt-EMENTARY  MF0RMAT10N:  In 
December  1988,  GAO  published  a  report 
entitled  VETERANS'  BENEFITS;  Need 
to  Update  Medical  Criteria  Used  in  VA's 
Dis^ility  Rating  Schedule  (GAO/HRD- 
89-28).  After  consulting  mimerous 
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medical  professionals  and  VA  rating 
specialists  GAO  concluded  that  a 
comprehensive  and  systematic  plan  was 
needed  for  reviewing  and  updating  VA's 
Schedule  for  Rating  Disabilities  (38  CFR 
part  4).  The  medical  professionals  noted 
outdated  terminology,  ambiguous 
impairment  classifications  and  the  need 
to  add  a  number  of  medical  conditions 
not  presently  in  the  rating  schedule. 
GAO  recommended  that  VA  prepare  a 
plan  for  a  comprehensive  review  of  the 
rating  schedule  and,  based  on  the 
results,  revise  the  medical  criteria 
accordingly.  VA  agreed  to  these 
recommendations. 

In  the  Federal  Register  of  February 
26, 1990,  VA  published  an  advance 
notice  of  proposed  rulemaking  advising 
the  public  that  we  were  preparing  to 
revise  and  update  the  rating  schedule 
for  endocrine  disabilities  and  soliciting 
suggestions  as  to  how  the  review  should 
be  conducted.  We  received  suggestions 
from  the  Disabled  American  Veterans, 
and  we  also  contacted  an  outside 
consultant  to  suggest  revisions  to  the 
endocrine  portion  of  the  rating 
schedule.  The  primary  objective  of  this 
review  is  to  update  the  medical 
terminology  and  criteria  used  to 
evaluate  disabilities  rather  than  to 
amend  the  percentage  evaluations 
assigned  to  each  level  of  severity, 
although  some  changes  in  evaluation  are 
proposed. 

Current  provisions  under  diagnostic 
codes  7900,  Hyperthyroidism.  7902, 
Thyroid  gland,  nontoxic  adenoma  of, 
and  7903,  Hypothyroidism,  contain  no 
affirmative  criteria  for  noncompensable 
evaluations,  but  require  instead  that  the 
condition  at  issue  be  "nonsymptomatic" 
or  "in  remission."  We  propose  to 
eliminate  these  provisions  since  they 
merely  restate  the  general  rule  found  in 
§  4.31  that  a  0  p>ercent  evaluation  will  be 
assigned  when  the  criteria  for 
compensable  evaluations  are  not  met. 

Evaluation  criteria  imder  diagnostic 
code  7900  and  other  diagnostic  codes  in 
the  endocrine  schedule  occasionally 
refer  to  symptoms  which  qualify  for  a 
specific  evaluation  after  corrective 
surgery.  We  propose  to  delete  references 
to  siugery  because  they  are  of  no  value 
in  explaining  the  qualifying  symptoms. 
Similarly,  adjectives  such  as 
"pronounced,"  "severe,"  "moderately 
severe,"  "moderate,"  and  "cured" 
which  preface  criteria  in  several 
diagnostic  codes  will  be  deleted  since 
they  serve  no  objective  function  in  the 
evaluation  of  a  disability. 

Rating  criteria  imder  diagnostic  codes 
7900  and  7903  currently  direct  that 
thyroid  dysfunction  be  evaluated  by 
measurement  of  the  hormones  T3  and/ 
or  T4.  Since  a  number  of  other  tests  are 


commonly  performed  in  the  assessment 
of  the  thyroid  patient,  we  propose  that 
thyroid  dysfunction  under  diagnostic 
codes  7900  and  7903  be  evaluated  by 
measurement  of  total  or  free  T4  or 
equivalent.  NOTEs  following  diagnostic 
codes  7900,  Hyperthyroidism,  and  7903, 
Hypothyroidism,  currently  provide  for  a 
rating  of  10  percent  when  medication  is 
necessary  for  control  of  systems.  We 
propose  to  remove  that  provision  since 
medication  for  hyperthyroidism  or 
hypothyroidism  rarely  results  in 
disabling  symptoms.  Any  permanent 
disabiUty  which  is  proximately  due  to  a 
service-connected  disease  shall  in  any 
event  be  service-connected  according  to 
the  provisions  of  §  3.310. 

Since  long-standing  hyperthyroidism 
can  lead  to  significant  impairment 
affecting  the  eyes,  we  propose  to 
include  eye  involvement  as  a  criterion 
for  evaluation  at  the  100  percent  level 
under  diagnostic  code  7900, 
Hyperthyroidism.  At  the  same 
percentage  level,  the  word  "nervous" 
which  modifies  "symptoms"  will  be 
amended  to  "sympathetic  nervous 
system,"  since  only  this  division  of  the 
autonomic  nervous  system  is  affected  by 
hyperth  yroi  d  i  sm . 

Criteria  under  diagnostic  code  7902, 
Thyroid  gland,  nontoxic  adenoma  of, 
currently  require  pressure  symptoms 
and  marked  disfigurement  for 
entitlement  to  a  20  percent  evaluation. 
Since  pressure  Symptoms  are  rarely 
encountered,  we  propose  to  eliminate 
this  requirement.  Marked  disfigurement 
will  be  specified  as  limited  to  the  head 
and  neck,  since  these  are  the  areas 
particularly  affected. 

Under  diagnostic  code  7903, 
Hypothyroidism,  we  propose  to  remove 
the  requirement  for  slow  return  of 
reflexes  and  add  severe  cold 
intolerance,  muscular  weakness,  and 
cardiovascular  involvement  to  the 
criteria  required  for  a  100  percent 
evaluation.  The  level  of  circulating 
hormones  will  be  characterized  as 
undetectable  rather  than  decreased. 
These  symptoms  are  typical  of  the 
disease  when  it  is  totally  disabling. 
Under  the  60  percent  level,  we  propose 
to  add  criteria  of  muscular  weakness, 
mental  symptoms,  and  weight  gain. 
Consideration  of  these  symptoms  will 
allow  for  a  more  objective  assessment  of 
severity  than  the  current  reference  to 
"symptoms  under  'pronounced' 
somewhat  less  marked"  which  will  be 
removed.  Sluggish  mentality  and  other 
indications  of  m j'xedema  are  currently 
required  for  a  30  percent  evaluation 
under  diagnostic  code  7903.  We  propose 
to  add  the  more  commonly  encountered 
sjnmptoms  of  fatigability,  constipation, 
and  mental  sluggishness  to  the 


evaluation  criteria  for  this  level  and 
remove  the  reference  to  myxedema, 
which  is  seldom  encountered. 
Dementia,  slowing  of  thought,  and 
depression  are  the  mental  symptoms 
typical  of  hypothyroidism,  and  we 
propose  to  include  them  in  the 
evaluation  criteria  under  diagnostic 
code  7903. 

We  propose  to  remove  the  words 
osteitis  fibrosa  cystica  from  the  heading 
of  diagnostic  cooe  7904, 
Hyperparathyroidism,  since  these  words 
meaning  cystic  changes  in  bones  are  not 
synonymous  with  the  disease  itself.  We 
propose  to  add  kidney  stones  and 
gastrointestinal  symptoms  to  the 
evaluation  criteria  for  the  100  percent 
level  since  they  are  indicative  of  a 
totally  disabling  level.  At  the  60  percent 
level,  we  propose  to  replace  the 
requirement  for  "muscle  weakness" 
with  "weakness."  Since  "weakness"  is 
one  of  the  criteria  at  the  100  percent 
level,  this  change  will  make  the 
disability  indicators  consistent  at  both 
levels  of  severity.  The  evaluation 
criteria  under  this  diagnostic  code  also 
contain  the  instruction  that  following 
surgery  or  treatment  rate  as  residual  of 
benign  tumor  considering  especially 
bones  and  kidneys.  We  propose  to 
delete  mention  of  benign  tumor  and  add 
references  to  digestive,  cardiovascular, 
and  endocrine  dysfunctions  as  other 
possible  disabling  effects  of 
hyperparathyroidism. 

Criteria  for  the  100  percent  evaluation 
under  diagnostic  code  7905, 
Hypoparathyroidism,  currently  include 
a  reference  to  thyroidectomy  because 
hypoparathyroidism  is  often  the  result 
of  accidental  removal  of  or  damage  to 
several  parathyroid  glands  during 
thyriodectomy.  We  propose  to  delete 
this  reference  because  it  does  not 
identi^'  symptoms  helpful  in  the 
evaluation  process,  and  causes  of 
hypoparathyroidism  other  than 
complications  of  surgery  are  now 
recognized.  We  propose  to  add 
"seizures  or  convulsions"  and  "ocular 
disturbances"  to  the  100  percent  criteria 
since  these  symptoms  are  typical  of  this 
level  of  disability.  A  direction  under 
this  diagnostic  code  currently  instructs 
the  rater  to  evaluate  less  than  totally 
disabling  levels  of  hypoparathyroidism 
by  analogy  to  diagnostic  code  7900. 
Hyperthyroidism.  The  disabling 
symptoms  of  hypoparathyroidism  and 
hyperthyroidism  are  not  similar,  and  we 
propose  to  replace  this  instruction  with 
a  distinct  60  percent  evaluation  level 
with  appropriate  rating  criteria. 

We  propose  to  amend  the  heading  ot 
diagnostic  code  7907,  Hyperpituitarism 
(pituitary  basophilism,  Cushing's 
syndrome),  to  read  simply  "Cushing's 


Federal  Register  /  Vol.  58.  No.  13  /  Friday,  January  22.  1993  /  Proposed  Rules 


5693 


syndrome,"  since  this  is  the  medically 
accepted  term  for  this  condition. 
Criteria  for  the  100  percent  evaluation 
under  this  diagnostic  code  include 
requirements  of  pathological  fractures 
and  enlargement  of  the  sella  turcica. 
These  conditions  are  rarely  encountered 
in  Cushing's  syndrome,  and  we  propose 
to  replace  them  with  the  more 
frequently  experienced  symptoms  of 
hypertension  and  weakness.  Criteria  for 
the  60  percent  evaluation  currently 
require  a  symptom  combination  less 
than  for  the  100  percent  rating  with  only 
partial  control  by  treatment.  We  propose 
to  replace  this  ambiguous  requirement 
with  a  more  specific  description  of  loss 
of  muscle  strength  and  enlargement  of 
pituitary  or  adrenal  gland.  In  the  NOTE 
following  diagnostic  code  7907,  the 
rater  is  directed  to  evaluate  residuals 
such  as  adrenal  insufficiency,  cardiac, 
skin  and  bony  complications  under  the 
appropriate  diagnostic  code.  W6 
propose  to  enlarge  this  list  of  possible 
residuals  by  including  psychiatric 
symptoms  and  changing  Uie  word 
cardiac  to  cardiovascular. 

We  propose  to  condense  the  heading 
of  diagnostic  code  7908, 
Hyperpituitarism  (acromegaly  or 
gigantism)  to  Acromegaly  since  this  is 
the  most  commonly  used  term  for  this 
disability.  Criteria  for  the  100  percent 
evaluation  under  this  diagnostic  code 
include  mention  of  a  hypofunctional 
stage  of  the  disease  following 
hyperfunction.  We  propose  to  delete 
this  description  since  it  does  not  assist 
in  the  evaluation  of  the  condition.  We 
propose  to  replace  the  symptoms 
described  as  intracranial  pressure, 
genital  decline  and  atrophy, 
hypotrichosis,  hypoglycemia,  obesity, 
and  asthenia  with  increased  intracranial 
pressure,  arthropathy,  glucose 
intolerance,  cardiomegaly,  and  visual 
impairment  since  those  sumptoms  more 
accurately  represent  the  100  percent 
level  of  severity.  We  also  propose  to 
replace  the  criteria  for  the  60  percent 
evaluation,  currently  "bone  and  joint 
pains,  hyperglycemia  and  glycosuria, 
symptoms  of  intracranial  pressure  in 
optic  region"  with  "arthropathy,  glucose 
intolerance,  and  hypertension,"  since 
these  are  more  frequently  encountered 
symptoms. 

We  propose  to  use  simply  Diabetes 
insipidus  as  the  heading  for  diagnostic 
code  7909,  Hypopituitarism  (diabetes 
insipidus),  since  it  alone  is  sufficient  to 
identify  this  category  of  disease.  In  the 
criteria  for  the  100  percent  evaluation, 
we  propose  to  qualify  the  term 
"parenteral  replacement  therapy"  with 
the  word  "hydration"  for  the  sake  of 
clarity.  We  also  propose  to  replace  the 
phrase  "increase  in  urinary  chlorides, 


etc."  with  "excessive  thirst"  and 
"dehydration"  in  the  criteria  for  the  40 
percent  evaluation.  The  level  of  urinary 
chlorides  is  not  necessarily  indicative  of 
the  severity  of  disabetes  insipidus,  and 
excessive  thirst  and  dehydration  are 
more  characteristic  of  this  level  of 
severity. 

In  the  criteria  for  the  20  percent 
evaluation  under  diagnostic  code  7911, 
Addison's  disease  (adrenal  cortical 
hypofunction),  we  propose  to  delete  the 
requirement  for  well-established 
Acldison's  disease  with  fewer  than  3 
crises  or  less  than  5  episodes  of  lesser 
symptomatology  during  the  past  year. 
The  fact  that  the  disease  is  well- 
established  has  no  bearing  on  the 
evaluation  process  and  therefore  serves 
no  useful  purpose  in  the  criteria.  The 
terms  "fewer  than  3"  or  "less  than  5," 
in  reference  to  the  number  of  crises  or 
episodes,  are  too  imprecise  to  have  any 
value  in  establishing  objective 
impairment  classifications.  The  current 
reference  to  §§  4.88b  and  4.89  regarding 
non-pulmonary  tuberculosis  will  be 
deleted  since  the  proper  procedure  for 
rating  such  conditions  is  adequately 
stated  after  diagnostic  code  6353  under 
"systemic  conditions"  in  the  rating 
schedule. 

We  propose  to  determine  the  degree 
of  impairment  for  diagnostic  code  7913. 
Diabetes  Mellitus,  according  to  how 
well  the  disease  is  controlled. 
Evaluation  criteria  at  the  100  percent 
level  ciurently  include  provisions 
regarding  diabetic  episodes,  regulation 
of  diet  and  activities,  weight  or  strength 
loss,  and  complications  of  the  disease. 
The  h«quency  of  insulin  injection  and 
medical  treatment  are  also  valid 
measures  of  the  disabling  severity  of 
diabetes.  We  therefore  propose  to 
stipulate  under  the  100  percent  level 
that  the  veteran's  condition  require 
more  than  1  daily  injection  of  insulin 
and  frequent  hospital  or  physician 
treatment.  The  word  "with"  ciurently 
precedes  "progressive  loss  of  weight 
and  strength,  or  severe  complications" 
under  the  100  percent  criteria.  We 
propose  to  substitute  the  word  "either" 
for  "with"  since  the  word  "either"  will 
more  clearly  emphasize  that  only  one  of 
these  criteria  is  required  to  establish  the 
100  percent  level  of  severity.  In  order  to 
clarify  the  meaning  of  "severe 
complications"  currently  mentioned  at 
the  100  percent  level,  we  propose  to  cite 
common  examples  of  complications  to 
include  retinopathy,  nephropathy, 
arteriosclerosis,  and  neuropathy. 

The  need  for  insulin,  restricted  diet, 
and  regulation  of  activities  are  reliable 
indicators  of  the  extent  to  which 
diabetes  is  controlled,  and  for  the  sake 
of  consistency,  we  propose  to  make 


them  part  of  the  criteria  necessary  to 
establish  any  level  of  disability  40 
percent  or  greater.  For  the  60  percent 
level,  we  propose  to  specify 
"occasional"  episodes  of  ketoacidosis  or 
hypoglycemic  reactions  to  distinguish 
from  the  "repeated"  episodes  required 
under  the  100  percent  criteria.  We 
propose  to  delete  pruritus  ani  from  the 
60  percent  evaluation  criteria  since  it  is 
of  no  practical  value  in  determining  the 
actual  severity  of  diabetes.  We  also 
propose  to  delete  "considerable  loss  of 
weight  and  strength"  from  the  60 

f>ercent  level,  since  reference  to  weight 
OSS  is  most  appropriately  reserved  for 
consideration  of  total  disablement  in  the 
100  percent  criteria. 

We  propose  to  delete  the  phrase 
"avoidance  of  strenuous  occupational 
and  recreational  activities"  from  the  40 
percent  evaluation  for  diabetes  since  it 
does  not  substantially  clarify  the 
meaning  of  careful  regulation  of 
activities.  Currently  the  evaluation 
criteria  for  the  40  and  20  percent  levels 
require  "large"  or  "moderate"  insulin  or 
oral  hypoglycemic  dosage.  The  severity 
of  diabetes  is  properly  determined  by 
the  degree  of  control  achieved  in 
response  to  medication,  and  not  by  the 
amount  of  medication  taken  in  any  one 
dosage  to  achieve  such  control.  We 
therefore  propose  to  delete  the 
references  to  large  or  moderate  dosage  at 
the  40  and  20  percent  levels.  The  words 
"without  impairment  of  health  or  vigor 
or  limitation  of  activity"  which 
currently  appear  in  the  criteria  for  the 
20  and  10  percent  evaluations  will  be 
deleted  since  they  do  not  affirmatively 
denote  criteria  whose  presence  is 
required  for  the  designated  levels  of 
disability. 

The  first  sentence  of  the  NOTE 
following  diagnostic  code  7913, 
Diabetes  mellitus,  now  states  that 
definitely  established  complications  of 
diabetes  are  to  be  separately  rated.  The 
regulation  is  currently  applied  by 
distinguishing  between  complications 
which  are  "mild,"  or  noncompensable. 
and  those  which  are  compensable. 
Noncompensable  complications  are  to 
be  rated  as  part  of  diabetes  under 
diagnostic  code  7913,  whereas 
compensable  evaluations  may  be 
separately  rated.  An  exception  to 
separate  evaluations  for  compensable 
complications  is  found  in  the  100 
percent  level  under  diagnostic  code 
7913,  where  complications  which  are 
severe  may  be  an  essential  part  of  the 
total  evaluation  for  diabetes  and  are 
reserved  for  that  purpose.  We  propose  to 
elevate  this  instruction  to  a  regulatory 
requirement  by  amending  the  NOTE 
following  diagnostic  code  7913.  We 
propose  to  separate  the  last  sentence 
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regarding  glucose  tolerance  tests  from 
the  existing  NOTE  to  create  a  separate 
NOTE  "2"  since  it  involves  a  different 
issue.  The  sentence  will  be  retained 
with  editorial  changes,  and  no 
stibstantive  change  is  intended. 

We  propose  to  replace  the  words  new 
growths  in  the  headings  of  diagnostic 
codes  7914  and  7915  with  the  word 
neoplasms  since  it  better  connotes  a 
pathological  abnormality.  For 
malignancies  of  the  endocrine  system, 
diagnostic  code  7914  currently  provides 
a  100  percent  evaluation  for  one  year 
following  surgery  or  the  cessation  of 
antineoplastic  thierapy.  This  provision  is 
applied  at  the  time  of  rating  by 
assigmnent  of  a  one  year  total 
evaluation  with  a  prospective  reduction 
consistent  with  the  protected,  known  or 
minimum  evaluation.  Due  to 
improvements  in  the  administration  of 
chemotherapy  and  radiation  treatments, 
we  believe  that  a  one  year  convalescent 
evaluation  is  no  longer  warranted,  but 
that  it  is  reasonable  to  assess  residual 
disability  six  months  after  treatment 
terminates.  Not  every  patioit  will 
recover  in  a  set  period  of  time,  however, 
so  a  decision  to  reduce  an  evaluation 
after  six  months  should  be  based  on 
medical  findings  rather  than  a 
regulatory  assumption  that  there  has 
been  an  improvement.  We  propose  to 
change  the  period  of  convalescence 
under  diagnostic  code  7914  for 
malignancies  htHn  one  year  to  six 
months.  The  total  evaluation  will 
continue  until  the  veteran  is  examined 
and  the  results  of  this  examination  have 
been  reviewed  by  a  rating  board.  At  that 
time,  if  a  reduction  in  evaluation  is 
warranted,  it  would  be  implemented 
under  the  provisions  of  38  CFR  3.105(e). 
This  instruction  has  been  included  in 
the  Note  following  diagnostic  code 
7914. 

We  are  proposing  to  delete  one 
endocrine  disorder,  Hyperadrenia 
(adrenogenital  syndrome),  diagnostic 
code  7910,  from  the  rating  schedule. 
Adrenogenital  syndrome,  which  causes 
precocious  sexual  development,  is  a 
(-.ondition  that  occurs  during  infancy 
and  childhood.  It  is  so  rarely 
encountered  among  service  persons  that 
it  does  not  warrant  a  separate  category 
in  the  rating  schedule.  Two  disorders, 
diagnostic  code  7901,  Thyroid  gland, 
toxic  adenoma  of,  and  diagnostic  code 
7912.  Pluriglandular  syncbomes,  will 
remain  imchanged. 

We  propose  to  add  four  diagnostic 
codes  for  disorders  of  the  endocrine 
system  which  commonly  occur  7916, 
Hyperpituitarism  (prolactin  secreting 
pituitary  dysfunction):  7917, 
Hyperaldosteronism  (benign  or 
malignant):  7918,  Pheochromocytoma 


(benign  or  malignant):  and  7919.  C-cell 
hyperplasia  of  the  thyroid. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act.  5  U.S.C.  §§  601-«12. 
The  reason  for  this  certification  is  that 
this  amendment  would  not  directly 
afiiect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b). 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  the  Secretary 
has  determined  that  this  regulatory 
amendment  is  non-major  for  the 
following  reasons: 

(1)  It  will  not  have  an  annual  impact 
on  the  economy  of  $100  million  or 
more. 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment, 
irrvestment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  are  64.104  and 
64.109. 

List  of  Subjects  in  38  CFR  Part  4 

Handicapped,  Pensions,  Veterans. 

Note:  This  document  received  by  the  Office 
of  the  Federal  Register  on  January  15, 1993. 

Approved:  Aprill,  1992. 
Edward  ).  Derwinski. 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  4,  subpart  B.  is 
proposed  to  be  amended  as  set  forth 
below: 

PART  4— SCHEDULE  FOR  RATING 
OlSABILmES 

1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  72  Stat.  1 1 25;  38  VS£L  1 155. 
Subpart  B — Disability  Ratings 

2.  Section  4.119  is  revised  to  read  as 
follows: 


S4.119 
system. 


Setiedul*  of  rating*— endocrine 


7900    HypwihyroMtem: 

ThyioW  emargoment  severe  tachy- 
cardta,  vye  lnvo4vem«nt.  etevaled 
levels  ot  diculating  thyroM  hor- 
mones (as  measured  by  total  or 
free  T4  or  equivalent),  muscular 
Dveakness.  toss  of  weight,  and 
marltad  sympattt^  nervous  sys- 
tem, cardiovascular,  or  gastio- 
InlesUnal  symptoms  — 

MarVed  emotional  Instabflity.  tactiy- 
cardia,  elevated  levels  ot  arculat- 
mg  thyroid  hormones  (as  meas- 
ured by  total  or  Irae  T4  or  aqulMa- 
lenl),  (atigatNlity,  and  increasad 
pulse  pressure  or  blood  [pressure 

Tachycardia,  tremor,  and  Increasad 
pulse  pressure  or  t>lood  pressure 

Tachycardta  (wtuch  may  be  kUB*- 
mitient)  and  kamor  __._ __.. 


diagrwstic 


1:  N  disease  o(  ttie  heart  pw- 
dominales,  rate  as  hyperthyroid 
heart  disease,  diagrtostic  code 
7006. 
Note  2:  If  only  ophthalmopathy  ex- 
ists, rate  as  NDpatrment  of  field  vi- 
sion, diagrx>stlc  code  6060, 
diptopia.  (tagnosUc  code  6090  or 
central  visual  acuity,  diagnoeUc 
codes  6061-6079. 

7901  Thyroid  gland,  lotiic  aderx)ma 
ot. 

Rate  as  hyperthyroidism, 
code  7900 

7902  Ttiyroid  gland,   nontoxic 
noma  of: 

Marked  distiguremem  of  Ifte  head 
or  nock „ _ 

NdK  II  a  higfwr  evakjatian  is  war- 
ranted, rale  as  impalmienl  o<  af- 
fected organ. 

7903  Hypothyroidism: 

Severe  coW  Intolerance,  muscular 
weakness,  cardiovascular  kv 
volvement,  merrtal  symptoms  (de- 
mentia, stowing  of  thought,  de- 
pression), sk)w  pulse,  sleepiness, 
and  urxletectat>le  levels  of  cir- 
culating thyroW  hormones 

Muscular  weakness,  mental  symp- 
toms, weigfit  gain,  and  decreased 
levels  of  circulating  ttiyroid  hor- 
mor>es  (as  measured  t>y  total  or 
tree  T4  or  equivalent)  _ 

Fatigat>ility,  cortstipation,  mental 
sluggishness,  and  decreased  lev- 
els of  drculafing  thyroid  hor- 
mones (as  measured  t>y  total  or 
free  T4  or  equivaieni)  .._ 

Fatigabilty  

7904  HyperparattiyrokJism: 
Generakaed       decak:ifk:atk>n       of 

tx>nes.  kklney  stones,  gastro- 
imeslinal  symptoms,  elevated 
t>k>od  and  urine  cak:ium  levels, 
marked  weight  toss,  and  weak- 
ness  

Elected  bk>od  and  urine  cak3um 
levels,  marked  weight  toss,  ar«d 
weakness  

FoSowIng  surgery  or  treatment: 
Rale  as  digestive,  skeletal,  renat. 
or  cardtovascular  residuals  or 
as  endocrine  dysfunction. 


too 


60 
W 
0 


20 


too 


60 


30 
10 


too 


60 


Federal  Register  /  Vol.  58,  No.  13  /  Friday,  January  22.  1993  /  Proposed  Rules 


5695 


7905    Hypoparafr>yroWi«m: 

Seizures  or  convulsions,  muscular 
spMms  (tetany)  or  marked  neu- 
romuscular excttat)llity,  arxj  ocular 
disturt>arKes 

Martod  neuromuscular  excttablHty, 
ocular  disturbances,  and  con- 
stipation or  tingling  and  numb- 
ness ot  extremities 

NotK  When  continuous  mediation 
Is  required  for  control  of 
fiypoparatfiyroMism.  a  minimum 
rating  of  10  percent  vvHI  be  as- 
signed. 

7907  Cushir>g's  syndron>e: 

As  active  progressive  disease  In- 
cluding marked  loss  of  muscle 
strength,  areas  of  osteoporosis, 
hypertension,  wreakness.  and  erv 
largemenl  of  pituitary  or  adrerfal 
gland  

Loss  of  iTHiSde  strength  and  en- 
largement of  pituitary  or  adrenal 
gland  

Note:  With  recovery  or  control,  rate 
as  residuals  of  adrenal  Insuffi- 
ciency or  cardiovascular,  psy- 
chiatric, skin,  or  skeletal  corrv 
plicatior«  under  appropriate  diag- 
nostic code. 

7908  Acromegaly: 

Increased  intracranial  pressure,  ar- 
thropathy, glucose  intolerance, 
hypertension,  cardiomegaly,  and 
visual  impairment 

Artfmipathy,  glucose  intolerance, 
and  hypertenswn  

Enlargement  of  acral  parts  or  over- 
growth of  k>ng  bones,  and  erv 
larged  sella  turcia 

7909  Diabetes  Insipidus: 
Excessive  thirst  and  severe  polyuria 

requiring  parenteral  hydration 
therapy,  episodes  of  syncope, 
k>w  systolic  and  diastdk;  bkwd 
pressure  

Excessive  thirst,  polyuria,  defiydra- 
tkn,  serum  osmolality  greater 
than  295  mOsm/kg,  and  urir>e  os- 
molality less  than  38  mOsm/kg  .... 

Polyuria,  excessive  thirst,  and  detiy- 
dration 

Polyuria  and  excessive  tt>irst 

7911    Addison's     disease     (adrenal 

cortical  hypofunction): 

Four  or  rrwre  crises  (increasingly 
severe  hypotension,  dehydration, 
pronounced  weakness,  with  hy- 
ponatremia, hyperpotassemia, 
azaierma.  hypoglycemia  and 
Cortisol  deficiency)  during  the 
past  year 

Tfvae  crises  during  the  past  yean 
or  5  or  more  episodes  (vomoting, 
diarrhea,  hypotension,  or  narked 
weakness)  during  the  past  year  .. 

Weakness  and  fatigat>illty;  or 
cortKOSteroid  therapy  required  for 
control  

Note:  TubercukxiS  Addison's  dis- 
ease will  tw  rated  as  active  or  in- 
active tuberculosis.  If  Inactive, 
these  ratings  are  not  to  be  com- 
bined with  the  graduated  ratings 
of  60  percent  or  30  percent  for 
non-pulmorury  tuberculosis  as 
specified  under  §  4.88b.  Assign 
the  higher  rating.. 


Rating 


100 


eo 


100 


60 


100 
60 

30 


100 


60 

40 
20 


60 


40 


20 


7912  Plurlglsndular  syndromes: 
Rata  according  to  nia^  manifesta- 
tions. 

7913  Diabetes  metWus: 
Repeated  episodes  of  ketoacidosis 

or  repeated  hypogtycemk:  raac- 
tkxw  wrttich  require  nrtore  than  1 
daily  Iniection  of  insulin,  frequent 
hospital  or  pfiysk:ian  treatment, 
restrk:ted  diet  and  regulatkxi  of 
activities,  and  either  progressive 
loss  of  weight  and  strength,  or 
severe  compik^atkxw  such  as  ret- 
inopathy, nephropathy, 
arterkMcterois,  or  neuropathy  

Occaskxial  episodes  of 
ketoacidosis  or  hypogiycemk:  re- 
actksrw  requiring  insulin,  re- 
stiV:ted  diet  and  ragulatk^n  of  ac- 
tivtties,  with  mlM  compik:atkx)s 
such  as  mikl  vascular  defi- 
caerKies  or  beginning  diabetk;  oc- 
ular disturbances  

ResVicted  diet,  regulation  of  activi- 
ties, and  insulin  required  for  corv 
trol  

Restricted  diet  and  either 'insulin  or 
oral  hypoglycemic  agent  required 
for  control 

Controlled  by  restrk^ed  diet  oniy 

Note  1:  Rate  compensable  com- 
plteatkjns  of  diatwtes  separatefy 
unless  tf>ey  are  part  of  the  criteria 
used  to  support  a  100  percent 
evaluatk>n.  f4oncompensable 
complk^tkxts  are  cor^idered  part 
of  the  diabetk:  process  under  di- 
agnostic code  7913.. 

Note  2:  When  diabetes  mellitus  has 
been  definitely  diagnosed,  do  not 
request  a  glucose  tolerance  test 
solefy  for  rating  purposes.. 

7914  Neoplasms,  ntalignant,  any 
specified  part  of  the  endocrine  sys- 
tem 

Note:  Foik>wing  the  cessation  of 
surgcal.  X-ray,  antineoplastk: 
ctwmotherapy  or  other  thera- 
peutic procedure,  the  rating  of 
100  percent  shall  continue  with  a 
mandatory  VA  examinatk>n  at  the 
expiratton  of  six  rrxxitfw.  Any 
cfunge  in  evaluatkxi  based  upon 
tfiat  examination  shall  t>e  sut^ect 
to  tfie  provisions  of  §3. 105(e)  of 
this  cfiapter.  If  there  has  been  no 
tocal  recurrer>ce  or  metastasis, 
rate  on  residuals.. 

7915  Neoplasms,  benign,  any  speci- 
fied pan  of  the  endocrine  system: 
Rate  as  resklual  of  endocrine  dys- 

functk>n. 

7916  Hyperpituitarism  (prolactin  se- 
creting pituitary  dysfunctkxi) 

7917  HyperaWosieronlsm  (tJenign  or 
malignant) 

7918  f>heochromocytoma  (benign  or 
malignant) 

Note:  Rate  diagnostk;  codes  7916 
through  7918  as  malignant  or  be- 
nign peoplasm  under  diagrK>stic 
code  7914  or  7915,  whk^Jiever  Is 
appik^abie.. 

7919  C-ceN  hyperplasia  of  the  thy- 
rokl: 

Rate  as  malignant  neoplasm  under 
diagnostk;  code  7914. 


Rating 


100 


60 


40 


20 
10 


100 


(Authority:  38  U.S.C  1155). 

(FR  Doc.  93-1S43  Filed  1-21-43;  8:45  ami 
MLUNOCOOE  tiaO-Ot-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[NH-6-2-5598:  A-1-FRL-4554-3] 

Approval  and  Promulgation  of  Air 
Quality  Impiementation  Plans;  N«w 
Hampshire— Capture  Efficiency  Test 
Procedures 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  F*roposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of  New 
Hampshire.  This  revision  corrects 
deficiencies  in  the  State's  volatile 
organic  compound  (VOC)  regulations  in 
response  to  EPA's  May  25.  1988  Ozone 
SIP  call  and  the  Clean  Air  Act 
requirement  that  States  "fix-up"  their 
reasonably  available  control  technology 
(RACT)  rules.  The  intended  effect  of  this 
action  is  to  propose  approval  of  this 
revision  to  New  Hampshire's  SIP  which 
incorporates  the  current  federal  RACT 
requirements  for  VOC.  These  RACT 
corrections  are  a  requirement  of  the 
Clean  Air  Act  (CAA)  as  amended  in 
1990  (Section  182(a)(2)(A)).  This  action 
is  being  taken  under  section  110  and 
part  D  of  the  Clean  Air  Act. 
DATES:  Comments  must  be  received  on 
or  before  February  22, 1993.  Public 
comments  on  this  document  are 
requested  and  will  be  considered  before 
taking  final  action  on  this  SIP  revision. 
ADDRESSES:  Comments  may  be  mailed  to 
Linda  M.  Murphy,  Director,  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  I.  JFK  Federal  Bldg.. 
Boston,  MA  02203.  Copies  of  the  State 
submittal  and  EPA's  technical  support 
document  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  I,  One  Congress  Street, 
10th  floor,  Boston,  MA  and  the  Air 
Resources  Division,  Department  of 
Environmental  Services,  64  North  Main 
Street,  Caller  Box  2033,  Concord,  NH 
03302-2033. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  Cosgrove,  (617)  565-3246. 
SUPPLEMENTARY  INFORMATION:  On  May 
15, 1992,  the  New  Hampshire  Air 
Resources  Division  (ARD)  submitted  a 
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revision  to  its  SIP.  This  revision  corrects 
defkiencies  in  New  Hampshire's  VOC 
regulations. 

Backgrouiid 

Based  oo  mooitorad  ozone 
exceedances  in  New  Hampshire.  EPA 
sent  letters  to  the  Governor  of  New 
Hampshire  on  May  25. 1988  and 
November  8, 1989.  pursuant  to  section 
110(a)(2)(H)  of  the  pre-amended  Clean 
Air  Act.  informing  him  that  the  New 
Hampshire  SIP  was  substantially 
inadequate  to  achieve  the  national 
ambient  air  quality  standard  (NAAQS) 
for  ozone  in  parts  of  New  Hampshire. 
EPA  requested  that  the  State  respond  to 
ihe  SIP  call  in  two  phases — the  first  in 
ihe  near  future  and  the  second  following 
EPA's  issuance  of  a  final  policy  on  how 
the  States  should  correct  their  SIPs.  The 
first  phase  of  the  response  to  the  SIP  call 
was  meant  to  consist  of  (1)  correcting 
identified  deficiencies  in  the  existing 
SIPs  VOC  regulations.  (2)  adopUng  VOC 
regulations  previously  required  or 
committed  to,  but  never  adopted,  and 
(3)  updating  the  area's  base  year 
emission  inventory. 

On  June  16, 1988.  EPA  sent  a  follow- 
up  letter  to  the  New  Hampshire  ARD 
identifying  specific  technical 
inadequacies  and  inconsistencies  in 
New  Hampshire's  VOC  regulations  as 
compared  to  the  requirements  of  the 
CAA  as  interpreted  in  EPA  guidance. 
One  of  the  noted  deficiencies  was  the 
lack  of  a  capture  efficiency  test  method. 
On  November  15, 1990.  the  Clean  Air 
Act  Amendments  of  1990  were  enacted. 
Public  Law  101-549. 104  Stat.  2399. 
codified  at  42  U.S.C.  7401-7671q.  In 
amended  section  182{a)(2)fA).  Congress 
statutorily  adopted  the  requirement  that 
ozone  nonattainraent  areas  fix  their 
deficient  RACT  rules  for  ozone.  Areas 
designated  nonattainment  before 
enactment  of  the  Amendments  and 
which  retained  that  designation  and 
were  classified  as  nMrginal  or  above  as 
of  enactment  are  required  to  meet  the 
RACT  fix-up  requirement.  Under 
section  182(a}(2KA).  thoee  areas  were 
required  by  May  15, 1991.  to  correct 
RACT  as  it  was  required  under  pre- 
amended  section  172(b)  as  interpreted 
in  EPA's  pre-amendment  guidance.' 
The  SIP  call  letters  interpreted  that 
guidance  and  indicated  corrections 
necessary  for  specific  non^tainment 


*  Among  odMr  tkingi.  tiM  pre-amaodimaol 
guidance  conusts  of  the  portions  of  Dm  Pos(-a7 
policy  thai  concern  RACT.  52  Fed.  Rag  45044  (Nov. 
24,  1967);  the  Bluebook.  "Issues  Relatins  to  VOC 
Regulalioa  Outpoints,  deficiencios  and  Deviatioos, 
Clahficatiaa  la  appoadix  D  al  Novvmbet  24.  t9«7 
Fwlvai  fUgislar  Notice  "  (of  wiiicb  notice  of 
avaitability  was  published  in  the  Fadaral  Kagiatcr 
on  May  2S.  I90A):  and  the  existing  cmtrol 
teckiiii|u«  gutdaboas  (CTG^ 


areas.  Portions  of  New  Hampshire  are 
classified  as  marginal  and  serious.^ 
Therefore,  these  areas  are  subject  to  the 
RACT  fix-up  requirement  and  the  May 
15. 1991  deadline. 

New  Hampskire'a  Reviskm 

In  response  to  the  first  phase  of  EPA's 
SIP  call  and  the  section  182(aK2MA) 
requirement,  and  EPA's  June  16, 1988 
follow-up  letter,  on  January  17, 1992. 
New  Hampshire  adopted  a  new 
regulation  entitled  "Capture  Efficiexkcy 
Test  Procedures"  (Part  Env-A  805). 
Although  EPA  is  only  requiring  this 
RACT  fix-up  requirement  to  be  adopted 
in  portions  of  the  State  classified  as 
marginal  and  serious.  New  Hampshire 
has  chosen  to  make  this  regulation 
applicable  throughout  the  entire  State. 
The  "Capture  Efficiency  Test 
Procedures"  regulation  is  briefly 
summarized  below. 

Pari  Env-A  805 — Capture  Efficiency  Test 
Procedures 

This  regulation  specifies  the  test 
procedures  required  to  measure  how 
much  of  the  total  VOC  emissions  from 
a  regulated  source  is  captured  and 
delivered  to  a  control  system. 

EPA  has  evaluated  this  revision  and 
found  that  it  corrects  the  deficiencies 
listed  in  EPA's  SEP  call  follow-up  letter 
and  is  consistent  with  EPA's  guidance 
contained  in  EPA's  April  16, 1990 
memorandum  fi^m  John  S.  Seitz. 
Director.  Stationary  Source  Compliance 
Division  entitled  "Guidelines  for 
Developing  a  State  Protocol  for  the 
Measurement  of  Capture  Efficiency" 
and  August  3. 1990  memorandum  fi-om 
G.  T.  Helms,  Chief.  Ozone/Carbon 
Monoxide  Programs  Branch  entitled 
"Model  Regulatory  Language  for 
Capture  Efficiency  Testing."  In  addition, 
it  should  be  noted  that  the  August  3. 
1990  model  rule  did  not  address  certain 
issues  which  the  State  was  given  the 
responsibility  to  specify.  Specifically, 
these  issues  are:  1)  how  often  a  source 
should  perfonn  a  new  capture  efficiency 
test.  2)  what  parameters  should  be 
routinely  monitored  after  a  test  has  been 
conducted,  and  3)  what  changes  in  the 
parameters  would  trigger  a  new  test. 
Regional  personnel  worked  with  the 
State  of  New  Hampshire  in  order  to 
address  these  issues  in  its  regulation. 

New  Hampshire's  regulation  and 
EPA's  evaluation  are  detailed  in  a 
memorandum,  dated  Octobers,  1992, 
entitled  "Technical  Support 


'These  areas  were  designated  as  nonattainment 
prior  to  enactment  of  the  amended  Act.  They 
retained  Iheir  designation  of  nonattainment  and 
were  classiriad  by  operation  of  law  ptinnanf  to 
section  107(d)  and  181(a)  npon  eiuctra«nl  of  the 
Amendments.  S6  FR  56694. 


Document — New  Hampshire  SIP 
Revision  Concerning  Amendments  to 
Chapter  Env-A  800  of  the  New 
Hampshire  Rules  Governing  the  Control 
of  Air  Pollution  (Capture  Efficiency)." 
Copies  of  that  document  are  available, 
upon  request,  from  the  EPA  Regional 
Office  listed  in  the  ADDRESSES  section  of 
this  notice. 

EPA  is  proposing  to  approve  the  New 
Hampshire  SIP  revision  for  capture 
efficiency  test  procedures  and  is 
soliciting  public  comments.  These 
comments  will  be  considered  before 
taking  final  action.  Interested  parties 
may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  Regional 
Office  listed  in  the  ADDRESSES  section  of 
this  notice. 

Proposed  Action 

EPA  is  {Koposing  to  approve  Part  Env- 
A  805  "Capture  Efficiency  Test 
Procedures"  because  it  corrects 
deficiencies  listed  in  EPA's  SIP  call 
follow-up  letter  and  is  consistent  with 
the  above  noted  EPA  guidance. 
Therefore,  EPA  believes  that  New 
Hampshire  has  met  the  RACT  fix-up 
requirement  that  it  correct  its  existing 
RACT  rules  to  provide  a  captiue 
efficiency  testing  procedure. 

Under  the  Regulatory  Flexibility  Act. 
5  use.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000.  SIP  approvals  under 
section  110  and  subchapter  I.  Part  D  of 
the  CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the  federal 
SlP-approval  does  not  impose  any  new 
requirements,  I  certify  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  federal-state  relationship 
under  the  CAA,  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Linton  Electric  Co.  v  US.  EJ>j\^  427 
U.S.  246.  256-66  (S.Q.  1976);  42  U.S.C. 
7410(a)(2). 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
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January  19. 1989  (54  FR  2214).  On 
January  6, 1989.  ihe  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  Table  3  revisions  (54  FR 
2222)  from  the  requirements  of  Section 
3  of  Executive  Order  12291  for  a  period 
of  two  years.  EPA  has  submitted  a 
request  for  a  permanent  waiver  for  Table 
2  and  Table  3  SIP  revisions.  0MB  has 
agreed  to  continue  the  temporary  waiver 
until  such  time  as  it  rules  on  EPA's 
request. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  futiu^ 
request  for  revision  to  any  State 
Implementation  Plan.  Each  request  for 
revision  to  the  State  Implementation 
Plan  shall  be  considered  separately  in 
Ught  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

The  Administrator's  decision  to 
approve  or  disapprove  the  SIP  revision 
will  be  based  on  whether  it  meets  the 
requirements  of  section  110(a)(2)  (A)-(L) 
and  110(a)(3)  of  the  Clean  Air  Act.  as 
amended,  and  EPA  regulations  in  40 
CFRpartSl. 

List  of  Subfects  in  40  CFR  Part  52 

Air  pollution  control,  Hydrocarbons, 
Incorporation  by  reference.  Ozone. 

Audiority:  42  U.S.C.  7401-7671q. 

Dated:  December  29, 1992. 
Julie  Belaga, 

Begional  Administrator,  Region  I. 
IFR  Doc.  93-1503  Filed  1-21-93;  8:45  am) 
BHJJNO  CODE  asao-fiiMi 


DEPARTMENT  OF  THE  INTERIOR  . 

Bureau  of  Land  Management 

43  CFR  Part  3400 
(WO-65&-41 20-02] 
RIN  10IM-ACC4 

Coal  Management — General 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTKW:  Proposed  rulemaking. 

SUMMARY:  This  proposed  rule  would  add 
to  the  regulations  on  coal  management 
a  section  that  allows  decisions  affecting 
actions  in  the  Federal  Coal  Management 
Program  to  remain  in  full  force  and 
effect  during  the  pendenpy  of  any 
appeals  to  the  Interior'Board  of  land 
Appeals  (IBLA),  unless  the  appellant 
shows  sufficient  justification  to  the 
IBLA  that  a  stay  is  necessary.  Such  a 
provision  would  allow  the  IBLA  to 
proceed  with  consideration  of 


significant  issues  without  hindering  the 
expeditious  completion  of  the  coal 
leasing  and  lease  management  process. 
It  will  allow  the  IBLA  to  determine 
whether  the  issues  involved  in  an 
appeal  warrant  a  stay  of  leasing  and 
lease  management  activity  and  the 
accompanying  delays  and  economic 
consequences.  This  rule  in  no  way 
reduces  the  right  of  aggrieved  parties  to 
file  an  administrative  appeal  or  affects 
the  rights  to  sue  the  Federal 
Government  in  court  over  disagreements 
with  policies  and  decisions. 
DATES:  Comments  should  be  received  at 
the  address  below  by  March  23. 1993. 
Comments  received  after  this  date  may 
not  be  considered  in  the  promulgation 
of  a  final  rule. 

ADDRESSES:  Comments  should  be  sent 
to:  Director  (140),  Bureau  of  Land 
Management,  room  5555,  Main  Interior 
Building,  1849  C  St.,  NW.,  Washington, 
DC  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Politzer,  (202)  208-7722,  or  Carole 
Smith.  (202)  208-3258. 
SUPPt.EMENTARY  INFORMATION:  This 
proposed  rule  responds  to  a  petition  for 
rulemaking,  filed  by  Entech,  Inc^  under 
the  provisions  of  43  CFR  part  14. 

L  Background 

In  early  June  1992,  the  Department  of 
the  Interior  received  a  petition  for 
emergency  rulemaking  from  Entech,  Inc. 
Under  43  CFR  part  14,  such  a  petition 
is  to  be  given  prompt  consideration,  and 
the  Secretary  of  the  Interior  may  request 
public  comment  to  aid  in  the 
consideration  of  the  petition.  The 
Department  has  decided,  based  on  a 
review  of  the  petition  and  the  current 
situation  in  the  Federal  Coal 
Management  Program,  to  request  public 
review  of  and  comment  on  the  proposal 
and  its  rationale  through  a  proposed 
rule. 

The  petitioner  is  one  of  four 
applicants  for  Federal  coal  lease  tracts 
located  in  the  Powder  River  Basin  (the 
Basin)  of  northeastern  Wyoming. 
Leasing  activity  in  the  Basin  resumed  in 
September  1991  after  a  hiatus  of  9  years, 
during  which  an  estimated  1  billion 
tons  of  coal  were  mined  and  shipped  to 
markets  in  22  different  States.  Although 
it  has  relatively  low  Btu  values,  Basin 
coal  has  a  generally  low  sulfur  content, 
making  it  useful  in  achieving  the 
restrictive  standards  for  emissions  of 
oxides  of  sulfur  required  by  the  Clean 
Air  Act  Amendments.  The  September 
1991  sale  was  appealed  to  the  IBLA  by 
environmental  groups  concerned  about 
coal  leasing  procedures  and  alleged 
impacts  on  groundwater  in  the  Basin. 
The  appeal  was  filed  despite 


longstanding  efforts  to  resolve 
differences  and  to  solicit  and 
accommodate  environmental  concerm 
both  within  the  environmental  airalysis 
process  and  under  the  public  meeting 
process  provided  by  the  powder  River 
Regional  Coal  Team.  Several  groups — 
other  applicants  for  lease  sales,  the  State 
of  Wyoming  and  the  City 
Commissioners  of  Gillette,  W3TOming — 
were  granted  friend  of  the  court  status 
or  intervened  and  filed  briefs  in  support 
of  the  Bureau  of  Land  Management 
(BLM)  in  this  appeal.  The  IBLA  ruled  in 
favor  of  the  BLM,  Powder  River  Basin 
Resource  Council,  124  IBLA  83  (1992), 
but  during  the  year  that  the  case  was 

tending,  the  prospective  lessee  did  not 
now  whether  the  lease  would  issue 
and  therefore  could  not  depend  on  the 
Federal  coal  to  meet  its  contract 
obligations,  the  State  of  Wyoming  as 
denied  mineral  leasing  revenues  for 
public  uses,  and  the  allegations  about 
adverse  environmental  impacts 
remained  unresolved. 

Ahhough  the  primary  area  of  focus  of 
this  proposed  rule  is  the  Basin,  appeate 
of  coal  leasing  decisions  have  public 
interest  consequences  nationally. 
Historically,  disputes  over  the 
procedures  by  which  coal  leasing 
decisions  are  reached  and  over  the 
amount  of  coal  that  is  leased — 
principally  in  the  Basin — have  received 
Congressional  oversight,  resulting  in 
studies  and  leasing  moratoria.  As  of  July 
1, 1992,  there  were  24  applications, 
covering  44,710  acres  and  containing 
approximately  1.3  billion  tons  of 
Federal  coal,  for  lands  located  in 
Alabama  (3),  Colorado  (4),  Kentucky  (4), 
Montana  (1),  Utah  (6),  and  Wyoming  (6). 
The  number  represents  a  backlog  of 
demand  for  unleased  Federal  coal, 
caused  by  4  years  of  low  coal  leasing 
activity  while  mining  continued  on 
Federal  leases. 

Potential  sales  resulting  from  these 
applications  are  tentatively  scheduled  to 
occur  within  the  next  3  years  and  to 
become  significant  sources  of  revenue 
for  State  and  local  governments  aiKl 
require  significant  expenditures  of  BLM 
administrative  resources  (an  estimated 
average  of  38.5  work  months  and 
$192,500  per  application).  The 
applications  for  the  most  part  represent 
extensions  of  existing  mines  to  meet 
contract  obligations  or  to  prevent  the 
bypass  of  Federal  coal,  and  will  not  be 
offered  for  lease  sale  until  and  unless  all 
statutory,  regulatory,  and  procedural 
requirements  for  environmental 
analysis,  consultation  with  appropriate 
Federal  and  State  entities,  and  economic 
evaluation  have  been  met. 

Growing  numbers  of  appeals  are 
expected.  If  appeals  are  taken  for  other 
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coal  leasing  decisions  both  within  the 
outside  of  5ie  Powder  River  Basin, 
signiHcant  potential  exists  for  the 
bypass  of  Federal  coal,  for  delays  in 
mining  operations  and  royalty  payments 
to  the  States,  for  decreases  in  revenues 
to  the  Treasury,  for  additional  strain  and 
uncertainty  on  the  industry  as  to  the 
reliability  of  the  United  States 
Government  as  a  supplier  of  coal 
resources  and  for  loss  of  employment 
opportunities.  Supplier  reliability  is 
crucial,  particularly  in  the  western 
United  States,  where  there  are  limited 
non-Federal  coal  reserves.  Loss  of 
revenue  to  the  States,  particularly  the 
western  States,  may  adversely  affect 
citizens  of  the  commiuiities  near  mines, 
as  the  States  may  be  less  able  to  provide 
or  maintain  public  services  for  them. 

Although  Donus  payments  from  lease 
sales  are  significant,  the  major  portion 
of  mineral  revenues  accruing  to  the 
States  derives  from  rentals  and  royalties 
from  producing  leases.  In  Fiscal  Year 
1991,  for  instance,  production  from 
Federal  leases  generated  268  million 
tons  of  coal  and  $284  million  in 
royalties,  at  least  half  of  which, 
dep>ending  upon  the  statutory  leasing 
authority  involved,  was  returned  to  the 
States  or  counties  for  their  use  in 
mitigating  impacts  to  community 
infrastructures.  Many  States 
additionally  impose  severance  taxes  on 
all  coal  removed  from  the  ground  within 
State  boundaries. 

Appeals  of  leasing  an  lease 
management  decisions  delay  or  prevent 
the  Bureau  from  meeting  its 
responsibility  to  implement  the  Federal 
Coal  Leasing  Amendments  Act  and  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977,  and  its 
mission  to  provide  for  the  multiple  use 
and  sustained  yield  dC  public  lands 
pursuant  to  the  Federal  Land  Policy  and 
Management  Act  of  1976. 

Under  current  appeals  procedures, 
appeals  that  are  brought  by  entities  who 
disagree  with  agency  procedures  and 
decisions,  and  that  are  filed  to  prevent 
Federal  coal  leasing  and  development, 
may  delay  that  activity  indefinitely. 

n.  Appeals  Language — Efiect  on  Third 
Parties 

The  September  1991  appeal  by 
environmental  groups  concerned  the 
nature  of  the  leasing  process  by  which 
the  Federal  coal  was  offered  for  sale — 
the  so-termed  "lease-by-application" 
method — and  the  degree  of  analysis 
given  potential  environmental  impacts 
from  mining,  particularly  potential 
adverse  impacts  on  regional 
groundwater  supplies. 

The  merits  of  tne  lease-by-application 
method  are  beyond  the  scope  of  this 


rule  and  were  not  addressed  in  the  IBLA 
decision  in  the  Powder  River  Basin 
Resource  Council  case. 

With  respect  to  the  degree  of  analysis 
given  impacts  from  mining,  the  most 
effective  time  for  public  participation  in 
the  environmental  analysis  process  is 
during  scoping  meetings  and  public 
hearings,  when  all  matters  of 
environmental  concern  may  be  raised  by 
the  public  and  specific  examples  of 
adverse  impacts  discussed.  The 
concerns  expressed  by  the  public  guide 
the  Bureau  in  preparing  and  analyzing 
the  environmental  impacts  of  coal 
mining  on  specific  tracts  and  are 
reflected  in  site-specific  stipulations  in 
the  leases  for  those  tracts  being  offered 
for  sale.  In  deciding  whether  or  not  to 
offer  a  tract  for  lease  sale,  the  Bureau 
balances  those  environmental  impacts 
resulting  from  mining  that  can  be 
mitigated  or  eliminated  and  those  that 
cannot  be  against  the  value  of  the 
resource.  The  Bureau  usually  issues  coal 
leases  to  high  bidders  offering  at  least 
the  fair  market  value  of  the  resource,  if 
those  bidders  meet  all  other  statutory 
and  regulatory  requirements. 

Lease  issuance  then  triggers  the 
exploration  and  development 
requirements  of  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977. 
Meeting  these  requirements  represents  a 
considerable  financial  investment  on 
the  part  of  the  lessee.  The  requirements 
also  subject  proposed  lease  operations 
to  further  environmental  analysis  and 
public  review.  The  environmental 
analysis  process  usually  generates 
public  hearings,  at  which  mine-specific 
issues  are  raised  and  addressed,  and  an 
environmental  impact  statement.  The 
end  result  of  the  process  is  the  decision 
to  issue  a  permit  to  mine  or  to  reject  the 
application  for  permit  to  mine. 

This  two-stage  environmental  analysis 
process  gives  the  public  many 
opportunities  for  involvement  in  the 
leasing  and  mining  process  while  at  the 
same  time  imposing  a  risk  on  potential 
lessees  and  lessees  that  the  process  will 
be  delayed  indefinitely  by  possible    ' 
third-party  appeals.  Such  delays  in 
leasing  or  lease  development  may 
endanger  contract  obligations  and  may 
impose  severe  financial  hardships  on 
lessees  and  operators  who  are  trying  in 
good  faith  to  meet  their  responsibilities 
for  environmental  protection  while 
remaining  competitive  in  private 
enterprise.  It  may  also  impose  a  risk  to 
the  public  interest  if  the  development  of 
lease  tracts  is  blocked  by  parties  alleging 
unsubstantiated  harm.  This  rule  would 
not  diminish  the  opportunity  to  appeal 
coal  leasing  decisions,  but  would 
require  a  substantiation  of  alleged  harm 


in  order  to  stay  a  leasing  decision 
during  an  appeal. 

Given  the  public  involvement  prior  to 
a  decision  being  made  to  lease  a  coal 
tract  and  the  other  steps  the  Bureau 
takes  to  comply  with  environmental 
requirements,  the  proposed  changes  to 
the  coal  leasing  appeals  rules  are 
reasonable.  The  proposed  rule  change 
would  place  some  reasonable 
responsibilities  on  appellants  without 
taking  away  any  substantive  appeal 
rights.  The  new  section  3400.7  would 
require  that  appellants  to  IBLA  be 
adversely  affected  by  the  decision  and 
that  all  coal  leasing  and  coal  lease 
management  decisions  are  in  full  force 
and  effect  pending  appeal  unless  the 
IBLA  determines  otherwise.  The  rule 
would  place  a  burden  on  appellants  to 
show  clearly  why  a  stay  of  the  decision 
is  warranted.  Parties  pursuing  appeals 
may  obtain  a  stay  of  the  decision  from 
the  IBLA  upon  a  showing  of  sufficient 
justification  based  on  the  following 
standards:  (1)  The  relative  harm  to  the 
parties  if  the  stay  is  granted  or  denied, 
(2)  the  likelihood  of  the  appellant's 
•  success  on  the  merits,  (3)  the  likelihood 
of  irreparable  harm  to  the  appellant  or 
resources  if  the  stay  is  not  granted,  and 
(4)  whether  granting  the  stay  would  be 
in  the  public  interest. 

in.  Appeals  Language — Effect  on 
Lessees  and  Operators 

The  proposed  rule  change  would  also 
directly  affect  coal  lessees  and  operators 
who  appeal  decisions  regarding  lease 
operations. 

After  a  coal  lease  is  issued,  lessees 
must  be  producing  coal  in  commercial 
quantities  within  10  years  in  order  to 
prevent  the  leases  from  terminating. 
This  so-called  "diligent  development 
requirement"  is  of  significant  concern  to 
lessees  and  operators.  Since  August 
1976,  when  the  Federal  Coal  Leasing 
Amendments  Act  was  enacted,  over  40 
coal  leases  have  terminated  due  to  a 
failure  to  comply  with  the  diligent 
development  requirement.  That  number 
is  expected  to  grow  as  more  and  more 
pre-1976  coal  leases  become  subject  to 
the  Act's  diligence  provision. 

Under  this  proposed  rule  change,  in 
instances  wherein  a  lessee  or  operator 
appeals  a  decision  regarding 
noncompliance,  the  decision  would 
remain  in  effect  pending  the  resolution 
of  the  appeal.  Decisions  such  as  a  denial 
of  approval  of  applications  for  a  logical 
mining  unit  (LMU)  would  remain  in 
effect  pending  the  resolution  of  any 
appeals.  Unless  a  stay  of  the  decision 
denying  the  formation  of  the  LMU  is 
granted  by  the  IBLA,  the  time  period  of 
the  appeal  would  diminish  the  diligence 
period  of  any  older  coal  leases  in  the 
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LMU.  Therefore,  under  this  rule  change, 
lessees  and  operators,  as  well  as  third- 
party  appellants,  would  be  required  to 
make  a  proper  showing  in  order  to 
obtain  a  stay  of  a  decision  being 
appealed. 

IV.  Determinatioiu 

The  prlacipai  author  of  this  proposed 
rule  is  Carole  Smith,  Division  of  Solid 
Minerals,  assisted  by  the  staff  of  the 
Division  of  Legislation  and  Regulatory 
Management,  Bureau  of  Land 
Management,  and  the  Office  of  the 
Solicitor,  Department  of  the  Interior. 

It  is  hereby  determined  that  this 
proposed  rule  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  that  no  detailed 
statement  pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4332(2)(C))  is 
requited.  Before  offering  coal  tracts  for 
lease  sale,  the  Bureau  prepares 
environmental  documents  (either  an 
environmental  assessment  or  an 
environmental  impact  statement), 
analyzing  the  impacts  of  potential 
leasing  and  development  activities  on 
the  cultural,  economic,  physical,  and 
social  environments.  Prior  to  lease 
deveJopment,  additional  environmental 
analysis  is  conducted.  Therefore,  by  the 
time  of  the  lodging  of  an  appeal,  under 
standard  BLM  procedures,  an 
envirt)nmentai  review  and  analysis  will 
have  been  performed  as  to  the  activity 
that  is  the  subject  matter  of  the  appeal. 
The  lodging  of  an  appeal  on  the  lease 
.sale  is  essentially  a  disagreement  with 
the  procedures  or  analysis  used  in 
reaching  the  decision.  Accordingly,  no 
additional  environmental  analysis  is 
needed  because  this  rule  would  change 
the  effect  of  the  pendency  of  an  appeal 
only. 

The  Department  has  determined  that 
this  document  is  not  a  major  rule  under 
Exeoutive  Order  12291.  A  major  rule  is 
any  regulation  that  is  likely  to  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies  or  geographic 
regions,  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  com.pete  in  domestic  and 
foreign  markets.  This  rule  will  not 
increase  or  decrease  the  bonus  bids 
made  at  competitive  lease  sales,  change 
the  extent  of  investment  of  coal  lessees 
and  operators  in  leasing  and  lease 
development,  increase  the  price  that 
consumers  pay  for  electricity,  or 
necessitate  increases  in  State  or  local 


budgets  to  offset  extended  financial  and 
personnel  requirements.  In  fact,  third 
party  appeals  may  increase  all  costs  to 
all  parties  directly  affected  by  leasing 
and  development  decisions  so  that  the 
net  effect  of  this  rule  is  to  lower  costs 
overall. 

The  Department  has  determined  that 
this  rule  has  no  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  as  required  by  the  Regulatory 
Flexibility  Act  (5  U.S.Q  601  etseq.]. 
Small  entities  will  benefit  from  this 
rulemaking  to  the  same  extent  that 
larger  entities  will  in  that  their  authority 
to  act  in  making  bids  at  lease  sales  and 
in  making  investment  decisions  on  lease 
exploration  and  development  will  not 
be  delayed  pending  the  outcome  of 
appeals  by  third  parties  not  directly 
affected  by  agency  decisions. 

The  Department  certifies  that  this 
proposed  rule  does  not  represent  a 
governmental  action  capable  of 
interference  with  constitutionally 
protected  property  rights.  It  does  not 
infringe  upon  any  private  property 
rights.  Therefore,  as  required  by 
Executive  Order  12630,  the  Department 
of  the  interior  has  determined  that  the 
rule  would  not  cause  a  taking  of  private 
property. 

The  Department  has  certified  to  the 
Office  of  Management  and  Budget  that 
this  rule  meets  the  applicable  standards 
provided  in  sections  2(a)  and  2(b)(2)  of 
Executive  Order  No.  12278. 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  etseq. 

List  of  Subjects  in  43  CFR  Part  3400 

Administrative  practice  and 
procedure.  Coal,  Government  contracts. 
Intergovernmental  contracts.  Mines, 
Public  lands-mineral  resources. 

For  the  reasons  stated  in  the 
preamble,  and  under  the  authorities 
stated  below,  subpart  3400  of  group 
3400,  subchapter  C,  chapter  II,  subtitle 
B,  of  title  43  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  3400— COAL  MANAGEMENT: 
GENERAL 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  30  U.S.C.  181  et  seq.;  30  U.S.Q 
351-359;  30  U.S.C.  521-531;  30  U.S.C.  1201 
ef  seq.;  43  U.S.C.  1701  etseq.;  25  U.S.C  396- 
399;  25  U.S.C.  2101  et  seq.;  42  U.S.C  4321 
et  seq.;  16  U.S.C.  470  et  seq.;  16  U.S.C  1531 
et  seq.;  43  U.S.C.  1457  et  seq.;  40  U.S.C  471 
et  seq.;  5  U.S.C  552;  and  30  U.S.C  811  and 
877. 


2.  Section  3400.7  is  added  to  read  as 
follows: 

§3400.7    AppMls. 

(a)  A  party  adversely  affected  by  a 
decision  or  approval  of  the  authorized 
officer  under  group  3400  may  appeal 
that  decision  to  the  Interior  Boaurd  of 
Land  Appeals  as  set  forth  in  part  4  of 
this  title. 

(b)  All  decisions  and  approvals  of  the 
authorized  officer  under  group  3400 
shall  remain  effective  pending  appeal 
imless  the  Interior  Board  of  Land 
Appeals  determines  otherwise  upon 
consideration  of  the  standards  stated  in 
this  paragraph.  The  provisions  of  43 
CFR  4.21(a)  shall  not  apply  to  any 
decision  under  this  Croup.  A  petition 
for  stay  of  a  decision  of  the  authorized 
officer  shall  be  filed  with  the  Interior 
Board  of  Land  Appeals,  Office  of 
Hearings  and  Appeals,  Department  of 
the  Interior,  and  shall  show  sufficient 
justification  based  on  the  following 
standards: 

(1)  The  relative  harm  to  the  parties  if 
the  stay  is  granted  or  denied, 

(2)  The  likelihood  of  the  app>eilant's 
success  on  the  merits, 

(3)  The  likelihood  of  irreparable  harm 
to  the  appellant  or  resources  if  the  stay 
is  not  granted,  and 

(4)  Whether  the  public  interest  fovots 
granting  the  stay. 

Dated:  December  31, 1992. 
Richard  Roldan, 

Acting  Assistant  Secretary  of  the  Interior. 
|FR  Doc.  93-1468  Filed  1-21-93;  8:45  am) 
BIUJNG  COOC43tO-M-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 
[Docket  No.  80-9;  Notice  7] 
RIN  2127-AE86 

Federal  Motor  Vehicle  Safety 
Standards;  Lamps,  Reflective  Devices, 
and  Associated  Equipment 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Supplementary  notice  of 
proposed  rulemaking  (SNPRM). 

SUMMARY:  This  SNTRM  proposes  that 
trailers  which  have  an  overall  width  of 
80  inches  or  more  and  a  GVWR  of  more 
than  10,000  pounds,  except  trailers 
manufactured  exclusively  for  use  as 
offices  or  dwellings,  and  which  are 
equipped  with  a  conspicuity  treatment 
conforming  to  S5.7,  need  not  be 
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equipped  with  the  reflex  reflectors 
required  by  Table  I.  Also,  the  notice 
proposes  modifications  to  Figure  29's 
requirements  for  specific  intensity  per 
unit  area  values  for  retroreflective 
sheeting. 

DATES:  Comments  are  due  on  the  notice 
March  8. 1993. 

AOORESSES:  Comments  should  refer  to 
Docket  80-9;  Notice  7,  and  be  submitted 
to:  Administrator,  Docket  Section,  room 
5109,  Nassif  Building,  400  Seventh 
Street.  SW.,  Washington  DC  20590 
(Docket  hours  are  from  9:30  a.m.  to  4 
p.m.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Boyd,  Office  of  Rulemaking 
(202-366-6346). 

SUPPLEMENTARY  INFORMATION:  On 
December  10. 1992,  NHTSA  published  a 
final  rule  amending  Federal  Motor 
Vehicle  Safety  Standard  No.  108  Lamps. 
Reflective  Devices  and  Associated 
Equipment  to  add  paragraph  S5.7 
Conspicuity  Systems.  The  rule  (57  FR 
58406)  implemented  a  notice  of 
proposed  rulemaking  (NPRM)  published 
on  December  4, 1991  (56  FR  63474). 
Under  the  rule,  trailers  manufactured  on 
or  af^er  December  1. 1993,  which  have 
an  overall  widih  of  80  inches  or  more 
and  a  GVWR  of  more  than  10,000 
pounds  (except  trailers  manufactured 
exclusively  for  use  as  offices  or 
dwellings),  must  be  equipped  with  a 
conspicuity  treatment  of  either 
retroreflective  sheeting  or  reflex 
reflectors. 

The  comments  responding  to  the  rule 
when  it  was  proposed  suggested  two 
modifications  that  appeared  merited, 
but  could  not  be  adopted  in  the  rule 
because  they  were  beyond  the  scope  of 
the  proposal.  NHTSA  announced  that  it 
would  issue  the  SNPRM  proposing  a 
modification  of  the  final  rule  to 
implement  those  comments. 

Performance  of  Retroreflective  Sheeting 

Brightness  of  retroreflective  material 
is  expressed  in  "specific  intensity  per 
unit  area"  or  "SIA".  SIA  is  specified  in 
Standard  No.  108's  Figure  29  at 
observation  angles  of  0.2  degree  and  0.5 
degree,  and  light  entrance  angles  of  -4 
degrees  and  30  degrees.  Commenters 
such  as  3M.  TSIE.  and  Peterson 
Manufacturing  voiced  a  need  for  values 
at  an  entrance  angle  of  45  degrees. 
NHTSA  tentatively  concurs.  The  value 
suggested  was  60,  as  contained  in  SA£ 
J1967.  This  appears  to  be  based  upon 
the  characteristics  of  the  retroreflective 
material  used  in  the  Vector  study  (see 
the  NPRM  for  a  discussion  of  the  study). 
The  SNPRM  proposes  that  Figure  29  be 
amended  to  add  a  value  of  60  at  an 
entrance  angle  of  45  degrees  and  an 


observation  angle  of  0.2  degree  for 
D0T-C2  white  retroreflective  material. 
An  appropriate  value  is  also  proposed 
for  0.5  degree,  as  are  values  for  red 
retroreflective  materials.  The  proposal 
extends  to  DOT-C3  and  DOT-C4 
materials  as  well. 

Stimsonite  commented  that  the  ratio 
of  red  to  white  brightness  of 
retroreflective  material  is  constant  for 
changes  in  observation  angle.  This 
means  that  the  value  of  10  SIA  adopted 
for  DOT-C2  red  material  at  0.5  degree 
and  entrance  angles  of  -4  degrees  and 
30  degrees  should  be  15,  and  not  10  as 
adopted.  NHTSA  is  proposing  an 
appropriate  amendment  of  Figure  29  to 
ensure  consistency. 

Redundancy  of  Reflex  Reflectors 

Some  commenters  stated  that  the 
requirements  for  conspicuity  materials 
obviate  the  need  for  some  existing 
lamps  and  reflectors.  UPS  asked  that 
clearance  lamps  be  eliminated,  while 
TTMA  requested  the  elimination  of 
identification  lamps  and  reflex 
reflectors  for  trailers  equipped  with 
conspicuity  treatment.  The  American 
Petroleum  Institute  would  add  side 
marker  lamps  as  well  to  the  list  of  the 
items  to  be  eliminated.  On  the  other 
hand,  Trucklite  and  Grote  oppose 
elimination  of  any  lamps  and  reflectors, 
believing  that  eadi  has  a  safety  function 
to  perform. 

The  agency  does  not  intend  to 
propose  removal  of  identification, 
clearance,  or  marker  lamps  for  trailers 
equipped  with  conspicuity  materials. 
The  conspicuity  treatment  is  intended 
to  augment  lighting  devices,  not 
substitute  for  them.  Trucklite  points  out 
that,  even  granting  the  benefits  of 
conspicuity  treatment,  safety  depends 
on  the  light  output  of  lamps  in  extreme 
weather  conditions,  when  the  trailer  is 
dirtier  than  normal,  or  when  the 
headlamps  of  an  approaching  vehicle 
are  faulty. 

However,  the  agency  believes  there 
may  be  some  duplication  of  safety 
mission  between  the  reflex  reflectors 
required  by  the  standard,  and  the 
conspicuity  treatment  required  by 
paragraph  S5.7.  Table  I  of  Standard  No. 
108  requires  that  large  trailers  be 
equipped  with  2  amber  reflex  reflectors 
located  at  the  side  front,  2  red  reflex 
reflectors  located  at  the  side  rear,  and  2 
red  reflex  reflectors  on  the  rear.  If  the 
overall  length  of  the  trailer  is  30  feet  or 
more,  intermediate  side  reflex  reflectors, 
amber  in  color,  must  be  added.  Under 
Table  II.  reflex  reflectors  may  be 
mounted  at  any  height  between  15  and 
60  inches.  Thus,  rear  and  side  reflex 
reflectors  could  be  considered 
redundant,  even  though  amber  reflex 


reflectors  on  the  front  and  midpoint  of 
large  trailers  would  be  replaced  with  red 
conspicuity  treatment. 

NHTSA  is  proposing  that  new  trailers 
manufactured  with  a  conspicuity 
treatment  that  meets  S5.7  need  not  be 
equipped  with  reflex  reflectors  as 
required  by  Table  I.  It  wishes  to  have 
comments  on  whether  this  permission 
should  apply  only  to  vehicles  whose 
conspicuity  treatment  consists  entirely 
of  reflex  reflectors. 

This  proposed  rule  does  not  have  any 
retroactive  effect.  Under  section  103(d) 
of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (15  U.S.C.  1392(d)). 
whenever  a  Federal  motor  vehicle  safety 
standard  is  in  effect,  a  state  may  not 
adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
the  Federal  standard.  Section  105  of  the 
Act  (15  U.S.C.  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Proposed  Effective  Date  of  Final  Rule 

The  proposed  effective  date  of  the 
final  nile  is  December  1,  J.993.  This  is 
the  general  effective  dale  for  the 
conspicuity  requirements  of  S5.7. 

Rulemaking  Analyses 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  considered  the  impacts  of 
this  rulemaking  action  and  has 
determined  that  it  is  not  major  within 
the  meaning  of  Executive  Order  12291 
"Federal  Regulation."  nor  is  it 
significant  under  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  rulemaking  will  not 
have  an  effect  upon  the  economy  in 
excess  of  $100  million  a  year.  NHTSA 
estimates  that  the  cost  savings  that 
would  be  realized  by  elimination  of 
superfluous  reflex  reflectors  would  be  a 
total  of  $1.7  million  a  year.  A  Regulatory 
Evaluation  of  the  original  rule  has  been 
prepared  and  is  available  for 
examination  by  the  public  in  the  docket. 

Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  action  in 
relation  to  the  Regulatory  Flexibility 
Act.  I  certify  that  this  rulemaking  action 
would  not  have  a  significant  economic 
effect  upon  a  substantial  number  of 
small  entities.  Although  trailer 
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manufacturers  are  generally  small 
businesses  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  the  agency 
estimates  that  compliance  cost  savings 
to  the  trailer  buyer  who  chooses  to 
eliminate  reflectors  would  average  $10 
to  $13  per  trailer.  Further,  small 
organizations  and  governmental 
jurisdictions  would  not  be  signiRcantly 
affected  as  the  price  of  new  trailers 
equipped  with  conspicuity  treatment 
would  not  be  more  than  minimally 
impacted.  Accordingly,  no  Regulatory 
Flexibility  Analysis  has  been  prepared. 

Executive  Order  12612  (Federalism) 

This  rulemaking  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  on 
"Federalism."  It  has  been  determined 
that  the  proposed  rule  does  not  have 


sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  purposes  of  the  National 
Environmental  Policy  Act.  The 
proposed  rule  will  not  have  a  signiBcant 
effect  upon  the  environment. 
Retroreflective  material  is  non-toxic. 
There  would  be  a  materials  saving  from 
manufacturing  fewer  reflex  reflectors. 
The  proposed  rule  would  not  have  an 
effect  upon  fuel  consumption. 

List  of  Subjects  in  49  CFR  Part  571 

Imports.  Motor  vehicle  safety.  Motor 
vehicles 


PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  part  571  be 
amended  as  follows: 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401, 1403, 
1407;  delegation  of  authority  at  49  CFR  1.50. 

{571.108    [Amendwl] 

2.  S5.1.1.32  would  be  added  to  read 
as  follows: 

S5.1.1.32  A  trailer  equipped  with  a 
conspicmty  treatment  in  conformance 
with  paragraph  S5.7  of  this  standard 
need  not  be  equipped  with  the  reflex 
reflectors  required  by  Table  I  of  this 
standard. 

3.  Figure  29  would  be  revised  to  read 
as  follows: 


Figure  29.— Minimum  Photometric  Performance  of  Retroreflective  Sheeting  in  Candeuv/Lux  Square  Meter 
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Issued  on:  January  14, 1993. 
Barry  Felrice, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  93-1337  Filed  1-21-93;  8:45  ami 

BILUNG  COOE  4»1fr-5»-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  12*Month  Finding 
on  Petition  to  List  Cagle's  Map  Turtle 

AGENCY:  Fish  and  Wildlife^rvice. 

Interior. 

ACTION:  12-month  petition  finding. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  announces  a  12-month  finding 
for  the  petition  to  add  the  Cagle's  map 
turtle  [Graptemys  caglei)  to  the  List  of 
Endangered  and  Threatened  Wildlife 
and  Plants.  The  Cagle's  map  turtle  is 
currently  found  only  in  the  Guadalupe 
River  system  in  southeast-central  Texas 
in  KeiT,  Kendall,  Comal,  Guadalupe, 


Gonzales,  Dewitt,  and  Victoria  Counties. 
The  Cagle's  map  turtle  is  threatened  by 
habitat  loss  due  to  reservoir 
construction,  water  diversions,  water 
quality  degradation,  and  by  human 
depredation  (collecting  for  pet  trade  and 
intentional  shootings).  Information  has 
been  presented  that  the  petition  to  list 
Cagle's  map  turtle  is  warranted  but 
precluded  by  listing  actions  of  higher 
priority.  Because  the  threat  to  the 
species  is  not  imminent,  Cagle's  map 
turtle  is  not  proposed  for  listing  at  this 
time. 

DATES:  The  finding  announced  in  this 
notice  was  made  on  January  4, 1993. 

ADDRESSES:  Information,  comments,  or 
questions  concerning  this  petition 
should  be  sent  to  the  State  Office 
Supervisor,  Texas  State  Office,  U.S.  Fish 
and  Wildlife  Service,  611  East  6th 
Street,  Room  407,  Austin,  Texas  78701. 
The  petition,  petition  finding,  and 
supporting  data  are  available  for  public 
inspection  by  appointment,  during 
normal  business  hours,  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 


Patrick  Connor,  Fish  and  Wildlife 
Biologist,  at  the  above  address 
(telephone  512/482-5436). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act) 
(16  U.S.C.  1531  etseq.),  requires  that, 
for  any  petition  to  revise  the  List  of 
Endangered  and  Threatened  Wildlife 
and  Plants  that  contains  substantial 
scientific  or  commercial  infonnation, 
the  Service  should  make  a  finding 
within  12  months  of  the  date  of  receipt 
of  the  petition  on  whether  the 
petitioned  action  is  (a)  not  warranted, 
(b)  warranted,  or  (c)  warranted,  but 
precluded  from  immediate  action  by 
other  pending  proposals. 

Dr.  Flavius  Killebrew,  Department  cf 
Biology  and  Geosciences,  West  Texas 
State  University,  Canyon,  Texas, 
submitted  a  petition  to  the  Service  to 
list  the  Cagle's  map  turtle  as  a 
threatened  species.  The  petition  was 
dated  April  16,  1991,  and  received  by 
the  Service  on  April  26. 1991.  A  90-day 
determination  that  the  action  requested 
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may  be  warranted  was  announced  in  the 
Federal  Register  on  December  16, 1991 
(56  PR  65209). 

Distribution  and  Biology  ofCagle's  Map 
Turtle 

Cagle's  map  turtle  is  a  river  turtle  and 
is  restricted  to  riverine  habitat 
(Killebrew  IQgia).  This  turtle  is 
endemic  to  the  Guadalupe  River  system. 
Cagle's  map  turtle  is  currently  found 
only  in  segments  of  the  Guadalui>e  and 
San  Marcos  Rivers  in  Kerr,  Kendall, 
Comal,  Guadalupe,  Gonzales,  Dewitt, 
and  Victoria  Counties  in  southeast 
central  Texas  (Killebrew  1992, 
Killebrew  and  Porter  1991,  Porter  1992). 

The  current  distribution  of  Cagle's 
map  turtle  is  in  three  river  segments:  (a) 
The  upper  Guadalupe  River  htim 
Kerrvilfe  to  Seguin,  (b),  the  middle 
Guadalup>e  River  from  Seguin  to  Cuero 
(including  the  San  Marcos  River  from 
Ottine  to  its  confluence  with  the 
Guadalupe  River),  and  (c)  the  lower 
Guadalupe  River  from  Cuero  to  Victoria. 
The  distribution  is  based  on  surveys 
using  time-constrained  basking  turtle 
frequency  indices  and  markrrecapture 
studies  (Killebrew  1991a,  Killebrew 
1991b,  Porter  1992). 

The  populations  in  the  upper 
Guadalupe  River  are  small  and  disjunct 
(Killebrew  1991a).  From  Kerrville 
downstream  to  Canyon  Lake, 
populations  are  described  as  minimal 
and  unevenly  distributed  (Killebrew 
1991a).  Cagle's  map  turtle  is  absent  from 
Canyon  Lake  proper  and  virtually 
absent  in  the  segment  from  Canyon  Dam 
downstream  to  New  Braunfels 
(Killebrew  1991a).  Five  impoundments 
on  the  Guadalupe  River  (Lake  Dunlap, 
Lake  McQueeny,  Lake  Placid,  Starcke 
Park  Lake,  and  Meadow  Lake)  occur 
between  New  Braunfels  and  Seguin.  In 
this  segment,  Cagle's  map  turtle  occurs 
only  in  small  populations  in  a  7.5  km 
(4.6  mile)  section  where  riverine 
conditions  exist  (Killebrew  1991a). 

The  middle  Guadalupe  supports  the 
main  population  of  this  species 
consisting  of  the  Guadalupe  River 
between  ihe  towns  of  Seguin  and  Cuero 
(about  233  river-km  or  144  river-miles), 
(Killebrew  1991a).  About  60  to  70%  of 
the  species  is  estimated  to  occur 
between  Seguin  and  Cuero,  constituting 
the  largest  continuous  distribution  of 
the  species  (Flavius  Killebrew,  West 
Texas  State  University,  pers.  comm., 
1992).  A  smaller  population  has  been 
noted  on  the  San  Marcos  River  in 
Gonzales  County  (Porter  1992). 

The  Guadalupe  River  from  Cuero  to 
Victoria  marks  the  southern  extent  of 
the  distribution  of  G.  caglei.  The 
number  of  Cagle's  map  turtles  decrease 
going  downstream  from  Cuero,  and 


disappear  in  the  vicinity  of  Victoria 
(Killebrew  1991a,  Killebrew  1992). 

Habitat  requirements  for  Cagle's  map 
turtle  are  exemplified  by  the  Guadalupe 
River  between  Seguin  and  Cuero  where 
the  "river  bed  is  mostly  silt  and  gravel" 
and  "gravel  bars  connecting  long  pool 
areas  with  a  shallow  average  depth  and 
a  muddy,  moderate  flow"  (Killebrew 
1992).  Basking  habitat  is  provided  by 
fallen  trees  and  shrubs,  logs,  rocks  and 
cypress  knees  (Haynes  and  McKown 
1974,  Killebrew  1992). 

Cagle's  map  turtle  has  distinct  size 
difiierences  between  the  sexes.  The  adult 
male  upper  shell  (carapace)  length 
averages  7  to  12  cm  (3  to  5  in.),  while 
those  of  females  are  generally  larger  and 
may  attain  sizes  up  to  20  cm  (8  in) 
(Conant  and  Collins  1991,  Haynes  1976, 
Haynes  and  McKown  1974,  Killebrew 
and  Porter  1989,  Killebrew  and  Porter 
1990).  Little  is  known  regarding 
reproduction  in  this  species.  Haynes 
and  McKown  (1974)  collected  hatchling 
turtles  from  September  through 
November  and  surmised  that  Cagle's 
map  turtle  nesting  p)eriod  occurs  in  late 
spring  and  early  summer.  Nesting  habits 
in  this  species  are  not  well  known.  One 
observed  nesting  took  place  on  a  sand 
bar  (Killebrew,  pers.  comm.,  1992). 
However,  Haynes  and  McKown  (1974) 
reported  that  sand  bars  are  virtually 
nonexistent  in  many  reaches  of  the 
Guadalupe  River  and  concluded  that 
nesting  habits  in  Cagle's  map  turtle  may 
differ  from  other  species  of  Graptemys 
that  often  nest  on  sandbars. 

Cagle's  map  turtle  is  highly  aquatic, 
and  optimal  habitat  appears  to  include 
both  riffles  and  pools  (Haynes  and 
McKown  1974,  Killebrew  19913, 
Killebrew  1992).  Riffles  are  a  section  of 
a  stream/river  where  the  water  is 
usually  shallower  and  the  current  is  of 
greater  velocity  than  in  the  connecting 
pools.  Gravel  bar  riffles  and  transition 
areas  between  riffles  and  pools  are 
considered  to  be  important  for  Cagle's 
map  turtles  since  these  areas  are 
considered  to  be  highly  productive  of 
inset  prey  items  ofCagle's  map  turtle 
(Killebrew  1991a,  Killebrew  1991b). 
Recent  radiotelemetry  studies  indicate 
males  may  spend  most  of  their  time  in 
these  areas  (Killebrew  1991b). 

Killebrew  (1991b)  described  Cable's 
map  turtle  feeding  ecology,  including 
seasonal,  size-specific,  and  sex-specific 
diet  differences.  This  study  took  place 
near  Cuero  in  the  southern  part  of  the 
range.  Adult  males  fed  primarily  on 
insects  (81%  of  gastrointestinal  contents 
by  weight  were  insects)  while  adult 
females  fed  primarily  on  mollusks  (88% 
of  gastrointestinal  contents  by  weight 
were  Asiatic  clam,  Corbicula  fluminea) 
(Killebrew  1991b).  The  Asiatic  clam,  a 


non-native  species,  escaped  into  Texas 
rivers  sometime  between  1970  and  1973 
(B.  McMann,  University  of  Texas  at 
Arlington,  pers.  coram.,  1992). 

Male  Cagle's  map  turtles  feed 
extensively  (45%  gastrointestinal 
contents  by  weight)  on  trichopteran 
(caddisfly)  larvae  of  the  genus 
Nectopsyche  (Killebrew  199lb). 
Killebrew  (1991b)  also  described  other 
insect  prey  for  Cagle's  map  turtles  of 
both  sexes,  including  mayfly  nymphs, 
damselfly  nymphs  and  adults,  dragonfly 
nymphs  and  adults,  stonefly  nymphs, 
and  spongillafly  larvae.  Male  juveniles 
fed  on  nearly  equal  quantities  of  snails 
and  insects  while  female  juveniles  ate 
nearly  equal  quantities  of  Asiatic  clams 
and  insects  (Killebrew  1991b). 

Haynes  and  McKown  (1974) 
examined  food  items  in  several  juvenile 
and  adult  males  and  two  subadult 
females  collected  in  July.  They  reported 
a  diet  of  insects  for  both  sexes  (mostly 
caddisflies).  Juveniles  had  also  eaten 
large  number  of  small  gnat-like 
dipterans.  The  females  had  eaten 
cadisflies  and  snails.  Lehmann  (1979) 
reported  both  sexes  as  insectivorous, 
primarily  consuming  caddisflies  and 
odonates  (Dragonflies  and  damselflies). 
The  studies  of  Haynes  and  McKown 
(1974)  and  Lehmann  (1979)  involved 
small  sample  sizes  and  collections 
during  a  one  or  two  month  period. 

Threats  to  Cagle's  Map  Turtle 

Cagle's  map  turtle  warrants  protection 
under  the  Act  for  the  following  reasons: 
(1)  Cagle's  map  turtle  has  an  extremely 
limited  distribution;  (2)  within  its 
current  range,  suitable  habitat  for 
Cagle's  amp  turtle  is  fragmented  and 
becoming  more  scarce.  Cagle's  map 
turtle  faces  further  losses  of  suitable 
habitat  from  proposed  impoundments 
and  water  diversions;  (3)  Cagle's  map 
turtles  diet  of  aquatic  invertebrates 
(particularly  insects)  may  be  adversely 
affected  by  altered  instream  flow, 
pollution  and  increased  sedimentation; 
and  (4)  human  depredation  is  occurring 
in  the  from  of  intentional  shootings  and 
over-collecting  for  the  pet  trade,  zoos, 
museums,  and  scientific  studies 
(Killebrew  1991a,  Killebrew  1992). 
These  factors  are  discussed  below. 

Cagle's  map  turtle  is  a  restricted 
endemic  species,  occurring  only  in 
segments  of  the  Guadalupe  River  and  a 
small  contiguous  reach  of  the  San 
Marcos  River.  Mark-recapture  studies  on 
a  27  km  (17  mi)  segment  of  the 
Guadalupe  River  near  Cuero  indicates 
that  the  population  in  the  study  area  is 
stable  (Killebrew  1992).  The 
populations  in  the  upper  Guadalupe 
River  are  vulnerable  due  to  their  limited 
size  and  disjunct  distribution. 
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The  validity  of  historic  records  from 
the  San  Antonio  River  system  (Dixon 
1987,  Haynes  1976.  Haynes  and 
McKown  1974)  is  \mcertain  (Porter 
1992).  The  holotype  and  paratype 
specimens  were  from  the  Guadalupe 
River  (Haynes  and  Mckown  1974)  and 
only  a  few  sight  records  were  reported 
from  the  San  Antonio  River  system.  A 
recent  survey  of  the  San  Antonio  did 
not  find  any  Cagle's  map  turtles  (Porter 
1992). 

Historic  records  of  Cagle's  map  tuirtle 
from  the  Blanco  River  and  San  Marcos 
River  above  Ottine  exist,  but  this  species 
was  not  found  in  those  reaches  during 
recent  field  work  (Killebrew,  pers. 
comm.,  1992,  Porter  1992). 

Cagle's  map  turtle  faces  further 
riverine  habitat  losses  and  degradation 
in  the  form  of  small  and/or  large 
impoundments  and  water  diversions. 
Cagle's  map  turtle  is  absent  from  deep 
water/non-riverine  habitat  in  its  range 
(Killebrew  1991a). 

Cagle's  map  turtles  occur  where  the 
Guadalupe  River  empties  into  Canyon 
Lake  (an  8,240  acre  reservoir)  and  they 
occur  above  the  reservoir  but  not  in  the 
lake  proper  (Killebrew  1991a).  The 
water  released  from  the  deeper  and 
cooler  portion  of  Canyon  Lake  may 
decrease  the  suitability  of  riverine 
habitat  for  Cagle's  map  turtle  below 
Canyon  Dam.  Cagle's  may  turtle  has 
been  observed  in  only  one  small,  warm 
pool  between  Canyon  Lake  and  New 
Braunfels  (Killebrew  1991a). 

One  effect  of  impoundment  is  the  loss 
of  riffle  and  riffle/pool  transition  areas 
used  by  males  for  foraging.  Depending 
on  its  size,  a  dam  itself  may  be  a  partial 
or  complete  barrier  to  Cagle's  map  turtle 
movement  and  could  fragment  a 
population.  Construction  of  smaller 
impoundments  and  human  activities  on 
the  river  have  likely  eliminated  or 
reduced  foraging  and  basking  habitats. 
Since  Cagle's  map  turtle  appears  not  to 
persist  i»  lentic  or  lacustrine  (lake-like) 
conditions  (Killebrew  1992), 
impoundments  reduce  total  habitat  area 
and  suitability,  as  well  as  fragment 
remaining  habitat. 

Proposed  impoundments  on  the 
Guadalupe  River  and  certain  tributaries 
would  adversely  affect  the  Cagle's  map 
turtle.  The  Texas  Water  Development 
Board  (1990)  recommended  two 
reservoir  sites  (Lindenau  and  Cuero)  in 
the  Guadalupe  River  basin  be  developed 
to  meet  regional  water  supply  needs. 
The  proposed  Cuero  Reservoir  would 
eliminate  over  half  of  the  suitable 
habitat  used  by  the  main  population 
(Killebrew  1991a).  The  Cuero  Reservoir 
could  be  completed  about  10  years  from 
the  time  reservoir  development  begins 
in  earnest.  Other  proposed  reservoirs  in 


the  Guadalupe  River  system  include:  (a) 
Upper  Guadalupe  Reservoir;  (b)  Ingram 
Reservoir,  (c)  Lindenau  Reservoir;  (d) 
Clopton  Crossing  Reservoir;  and  (e) 
Locjchart  Reservoir  (Frye  and  Curtis 
1990,  Texas  Water  Development  Board 
1990).  None  of  these  reservoirs  are  on 
the  Guadalupe  River  proper,  but  their 
construction  would  have  efiiects  on  the 
Guadalupe  River,  its  flow  and  physical 
habitat,  existing  Cagle's  map  turtle 
habitats,  and  the  potential  for  species 
recovery  in  tributaries  of  the  Guadalupe 
River.  "The  City  of  San  Antonio  is 
currently  examining  alternate  water 
supplies  and  is  considering  transfers 
from  the  Guadalupe  River  Basin  and 
elsewhere  to  meet  their  needs.  Water 
diversions  from  the  Guadalui>e  River 
may  affect  Cagle's  map  turtle  habitat  in 
various  ways  depending  upon  how 
much  water  is  diverted  and  how  the 
diversion  is  accomplished.  Although 
dams  and  reservoirs  have  high  potential 
to  impact  Cagle's  map  turtle, 
construction  of  these  impoundment 
projects  is  not  occurring  at  this  time  and 
do  not  constitute  an  immediate  or 
ongoing  threat. 

"The  distribution  and  abundance  of 
Cagle's  map  turtles's  prey  base  of 
aquatic  insects  may  be  ejected  by  the 
proposed  impoundments  or  diversions 
noted  above.  Male  Cagle's  map  turtles 
feed  extensively  on  caddisfly  larvae  of 
the  genus  Nectopsyche  (Killebrew 
1991b).  This  caddisfly  genus  has  been 
identified  as  sensitive  to  and  intolerant 
of  organic/nutrient  pollution  (Hilsenhoff 
1987).  Other  Cagle's  map  turtle  insect 
prey  items  (described  above)  have  been 
characterized  as  sensitive  to  organic 
pollution  and  other  environmental 
changes  (U.S.  Environmental  Protection 
Agency  1990).  These  insect  groups 
(mayflies,  stoneflies,  and  odonates)  are 
likely  to  be  adversely  afl^ected  by 
increased  organic  waste/nutrient 
pollution  or  water  quality  degradation. 

The  availability  of  the  Asiatic  clam  as 
a  food  item  for  female  Cagle's  map 
turtles  is  likely  to  be  variable  in  time 
and  space.  The  Asiatic  clam  is  known 
for  its  explosive  population  growth  and 
massive  mortalities  (die-offs)  (Sinclair 
1971)  and  is  vulnerable  to  flooding  (B. 
McMann,  pers.  comm.,  1992). 
Dependence  on  this  unreliable  food 
source  may  further  reduce  population 
viability  for  Cagle's  map  turtle. 

Currently,  the  cities  of  New  Braunfels 
and  Seguin  are  major  point  sources  of 
treated  municipal  wastewater  on  the 
Guadalupe  River,  permitted  for  a 
combined  discharge  of  10.23  million 
gallons  per  day  (MGD).  Two  more 
wastewater  treatment  plants  in  the  area 
are  planned  with  a  combined  permitted 
discharge  of  about  5  MGD.  The 


capability  of  the  Guadalupe  River  to 
assimilate  this  and  other  nutrient 
loading  depends  on  the  amount  of  steam 
flow. 

Cagle's  map  turtles  are  threatened  by 
human  depredation  in  the  form  of  over- 
collecting  for  the  pet  trade  and 
intentional  shootings  (Killebrew,  pers. 
comm..  1991,  Killebrew  1991a. 
Killebrew  1992).  Dealers  in  the  pet  trade 
are  evidently  selling  Cagle's  map  turtles 
to  wholesalers  and  have  offered  $50  i>er 
hatchling  and  $400  per  breeding  pair  to 
map  tiulle  collectors  (Killebrew,  pers. 
comm.,  1991).  Regulation  of  this 
commercial  exploitation  is  minimal  at 
the  State  level  and  there  are  no  Federal 
regulations.  State  law  requires  only  a 
hunting  license  to  collect,  shoot,  sell,  or 
trade  Cagle's  map  turtle.  Currently, 
exportation  of  Cagle's  map  turtles 
require  only  a  declaration  to  the  Fish 
and  Wildlife  Service  at  Ports  of  Entry. 
About  5%  of  individuals  handled  in  the 
field  have  shell  deformities  indicative  of 
shootings  (Killebrew,  pers.  comm., 
1992). 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act  requires  that  the  Service 
make  one  of  the  following  12-month 
findings  on  any  petition  presenting 
substantial  information:  (i)  The 
petitioned  action  is  not  warranted;  (ii) 
the  petitioned  action  is  warranted  and 
will  be  proposed  promptly;  or  (iii)  the 
petitioned  action  is  warranted  but  is 

firecluded  by  other  efforts  to  revise  the 
ists,  and  expeditious  progress  is  being 
made  in  listing  and  delisting  species. 
Section  4(b)(3)(B)(ii)  requires  that 
petitions  for  which  the  action  requested 
is  found  to  be  warranted  will  be 
promptly  published  in  the  Federal 
Register  along  with  a  general  notice  and 
complete  text  of  a  proposed  regulation 
to  implement  such  action. 

On  the  basis  of  the  best  available 
scientific  and  commercial  information 
and  the  following  assessment  of  Service 
listing  priorities  and  progress,  the 
Service  finds  that  listing  of  Cagle's  map 
turtle  is  warranted,  but  precluded  by 
work  on  other  species  having  higher 
priority  for  listing.  Although  the  degree 
of  threat  to  the  species  fix)m 
impoundment  projects  is  high,  it  is  not 
an  ongoing  or  imminent  threat. 
Degrading  water  quality  from  pollution 
and  human  depredation  is  ongoing,  but 
these  threats  by  themselves  would  not 
cause  the  species  to  go  extinct.  The 
Service  is  expeditiously  working  on 
listing  a  backlog  of  species  having 
higher  priority  for  protection  under  the 
Endangered  Species  Act.  The  Service 
intends  to  list  this  species  as  soon  as 
listing  actions  for  species  with  a  higher 
listing  priority  are  completed.  (With  this 
petition  finding  of  warranted  but 
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precluded,  Cagle's  map  turtle  will  be 
assigned  to  Category  1  on  the  Service's 
Animal  Notice  of  Review.) 
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Author 

The  primary  author  of  this  notice  is 
Patrick  Connor  (see  ADDRESSES  above). 

Authority 

The  authority  for  this  action  is  16 
U.S.C.  1531-1544. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Dated:  January  4, 1993. 
Richard  N.  Smith, 

Acting  Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  93-1385  Filed  1-21-93;  8:45  amj 
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DEPARTMEffT  OF  AGRICULTURE 

Cooperativ*  State  Research  Service 

National  Agricultural  Research  and 
Extension  Users  Advisory  Board  and 
Joint  Council  on  Food  and  Agricultural 
Sciences;  Meeting 

According  to  the  Federal  Advisory 
Committee  Act  of  October  6,  1972  (Pub. 
L.  92-463.  86  slat.  770-776).  the  Office 
of  Grants  and  Program  Systems, 
Cooperative  State  Research  Service, 
announces  the  following  meeting: 

Name:  National  Agricultural  Research  and 
Extension  Users  Advisory  Board  (UAB)  and 
Joint  Council  on  Food  and  Agricultural 
Sciences  QC). 

Date:  February  16-19, 1993. 

Time:  8  a.m. — 5  p.m.,  February  16, 1993; 
8  a.m.— 2:30  p.m.,  February  17, 1993;  2:45 
p.m.-^:30  pjn.,  February  17, 1993  (UAB  and 
]C  meet  separately  in  workgroups);  6  ajn. — 
5  p.m.,  February  18, 1993  (UAB  only);  8 
a.m.— 1  p.m.,  February  19, 1993  (UAB  only). 

Place:  U.S.  Department  of  Agriculture, 
107 A  Administration  Building,  12th  and 
Independence  Ave.  S.W.  Washington,  DC 

T)^  of  Meeting:  Open  to  the  publia 
Persons  may  participate  in  the  meeting  and 
site  visits  as  time  and  space  permit. 

Comments:  The  public  may  file  written 
comments  before  or  after  the  meeting  with 
the  contact  person  below. 

Purpose:  The  UAB  and  JC  will  be  preparing 
separate  reports  on  FY  1995  priorities  for 
agricultural  research,  teaching,  and 
extension.  The  UAB  and  }C  will  also  review 
budget  requests  for  FY  1994. 

Contact  person  for  agenda  and  more 
information:  Marshall  Tarkington,  Executive 
Secretary,  National  Agricultiual  Research 
and  Extension  Users  Advisory  Bo£rd  and 
Joint  Council  on  Food  and  Agricultural 
Sciences;  room  432-A,  Administration 
Building.  U.S.  Department  of  Agricultxire, 
Washington.  DC  20250-2200;  telephone  (202) 
720-3684.  Done  in  Washington,  DC,  this  12th 
day  of  January  1993. 
John  Patrick  Jordan, 
Administrator. 
IFR  Doc  93-1482  Filed  1-21-93;  8:45  am] 
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Federal  Grain  Inspection  Service 

Designation  of  the  Cairo  (IL)  Agency  to 
provide  Class  X  or  Class  Y  Weighing 
Services 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 
action:  Notice. 

SUMMARY:  FGIS  announces  the 
designation  of  the  Cairo  Grain 
Inspection  Agency,  Inc.  (C^iro),  to 
provide  Class  X  or  Class  Y  weighing 
services  under  the  United  States  Grain 
Standards  Act,  as  amended  (Act),  in  the 
Cairo,  Illinois,  geographic  area. 
EFFECTIVE  DATE:  December  16, 1992. 
ADDRESSES:  Homer  E.  Dunn.  Chief. 
Review  Branch,  Compliance  Division, 
FGIS,  USDA,  Room  1647  South 
Building,  P.O.  Box  96454,  Washington, 
DC  20090-6454. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Homer  E.  Dunn,  telephone  202-720- 
8525. 

SUPPt^MENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  September  30, 1992,  Federal 
Register  (57  FR  45033),  FGIS  announced 
the  designation  of  Cairo  to  provide 
official  inspection  services  under  the 
Act,  effective  Novemt)er  1, 1992. 
Subsequently  Cairo  asked  FGIS  to 
amend  their  designation  to  include 
official  weighing  services. 

Section  7A(c)(2)  of  the  Act  authorizes 
FGIS'  administrator  to  designate 
authority  to  perform  official  weighing  to 
an  agency  providing  official  inspection 
services  within  a  specified  geographic 
area,  if  such  agency  is  quaUfied  under 
Section  7(n(l)(A)  of  the  Act.  FGIS 
evaluated  all  available  information 
regarding  the  designation  criteria  in 
Section  7(0{1)(A)  of  the  Act.  and 
determined  that  Cairo  is  qualified  to 
provide  official  weighing  services  in 
their  currently  assigned  geographic  area. 

Effective  December  17. 1992,  and 
terminating  upon  the  end  of  Cairo's 
designation  to  provide  official 
inspection  services  (October  31, 1995), 
Cairo's  present  designation  is  amended 
to  include  Class  X  or  Class  Y  weighing 
in  their  assigned  geographic  area,  as 


specified  in  the  May  1, 1992,  Federal 
Register  (57  FR  18863). 

Interested  persons  may  obtain  official 
services  in  the  Cairo  area  by  contacting 
Cairo  at  61^-734-0689. 

AUTHORnY:  Pub.  L  94-582,  90  SUt  2867, 
88  amended  (7  U.S.Q  71  et  seq.) 

Dated:  January  12, 1993 
N«U  E.  Poflv 

Acting  Director,  Compliance  Diviaion 
[FR  Doc  93-1411  Hied  1-21-93;  8:45  am] 
HUJNO  COM  941«-CN-r 


Correction  of  the  Name  of  the 
Applicant  Designated  in  the  Schaal  (lA) 
Area 

agency:  Federal  Grain  Inspection 

Service  (FGIS). 

ACTION:  Notice  Correction. 

SUMMARY:  The  notice  published  in  the 
December  1, 1992,  Federal  Register 
incorrectly  stated  the  name  of  applicant 
designated  to  provide  official  services  in 
the  Schaal  geographic  area.  FGIS  is 
correcting  that  notice  by  changing  the 
name  Lewis  D.  Schaal  dba  D.  R.  Schaal 
Agency  to  D.  R.  Schaal  Agency,  Inc. 
ADDRESSES:  Homer  E.  Ehinn,  Chief. 
Review  Branch.  Compliance  Division, 
FGIS.  USDA,  Room  1647  South 
Building.  P.O.  Box  96454,  Washington, 
DC  20090-6454. 

FOR  FURTHER  MFORMATION  CONTACT: 
Homer  E.  Dunn,  telephone  202-720- 
8525. 

SUPPI^MENTARY  MFORMATION: 

In  the  December  1, 1992,  Federal 
Register  (57  FR  56899).  FGIS  incorrectly 
stated  the  name  of  the  applicant 
selected  for  designation  in  the  Schaal 
area  as  Lewis  D.  Schaal  dba  D.  R.  Schaal 
Agency.  This  firm  had  incorporated, 
and  the  correct  name  is  D.  R.  Schaal 
Agency.  Inc. 

FGIS  is  publishing  this  notice  to 
correct  the  name  of  the  applicant 
designated. 

CORRECTION:  In  FR  Doc.  92-28807, 
beginning  on  page  56899  (57  FR  56899) 
in  the  issue  of  Tuesday,  December  1, 
1992.  make  the  following  correction:  on 
page  56899,  in  the  second  column, 
under  "SUMMARY",  in  the  first 
paragraph,  change  "Lewis  D.  Schaal  dba 
D.  R.  Schaal  Agency  (Schaal)"  to  "D.  R. 
Schaal  Agency,  Inc.  (Schaal)." 

AUmOROY:  Pub.  L  94-582,  90  Stat  2867, 
as  amended  (7  U.S.C  71  e(  teq.) 
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Dated:  January  12, 1993 
Neil  E  Porter 

Acting  Director,  Compliance  Division 
IFR  Dcx;.  93-1410  Filed  1-21-93.  8:45  am] 

MLUNQ  COOC  9410-EN-F 


Forest  ServfcA 

Canyon  'nmt>er  Sale,  Clearwater 
National  Forest.  Idaho  County,  ID; 
Intent  To  Prepare  an  Environmental 
Impact  Statement 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  intent  to  prepare  an 
environmental  impact  statement. 

summary;  The  Forest  Service  will 
analyze  and  disclose  the  environmental 
impacts  of  a  proposal  to  harvest  and 
reforest  approximately  305  acres  of 
timber  and  reconstruct  approximately 
2.5  miles  of  existing  roads  in  the 
Canyon  Creek  and  Glade  Creek 
drainages  on  the  Lochsa  Ranger  District. 
An  EIS  (Environmental  Impact 
Statement)  will  be  prepared  which  will 
dociiment  the  analysis.  This  EIS  will 
tier  to  the  Clearwater  National  Forest 
Land  and  Resource  Management  Flan 
Final  EIS  of  September,  1987.  which 
provides  overall  guidance  in  achieving 
the  desired  future  condition  for  the  area. 
The  purpose  of  the  proposed  action  is 
to  improve  growth  on  timber  producing 
groiind,  soften  existing  visual  impacts, 
and  lessen  impacts  to  biodiversity. 

The  agency  invites  written  comments 
and  suggestions  on  the  issues  and 
management  opportunities  for  the  area 
being  analyzed. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  by 
March  12, 1993  to  receive  timely 
consideration  in  the  preparation  of  the 
Draft  nS.  The  Draft  EIS  will  be  filed 
with  the  Environmental  Protection 
Agency  by  April  30, 1993.  The  Final  EIS 
and  Record  of  Decision  are  expected  in 
July  of  1993. 

ADDRESSES:  Send  written  comments  to 
Jon  B.  Bledsoe,  District  Ranger,  Lochsa 
Ranger  District,  Rt.  1  Box  398,  Kooskia, 
ID  83539. 

FOR  FURTHER  INFORMATKM  CONTACT: 
George  Harbaugh,  Canyon 
Interdisciplinary  Team  Leader,  or  Jon  B. 
Bledsoe,  District  Ranger,  Lochsa  Ranger 
District,  Clearwater  National  Forest, 
(208)  926-4275. 

SUPPLEMENTARY  INFORMATION:  llie 
Canyon  study  area  is  located  in  T33N 
and  T34N,  R7E  of  the  Boise  Principal 
Meridian.  Clearcutting  with  reserve 
trees  followed  by  reforestation  (8 
harvest  units  on  124  acres)  is  proposed 
to  improve  forest  growth  and  lessen  the 


impacts  to  biodiversity.  Seedtree  or 
shelterwood  cutting  followed  by 
interplanting  (7  harvest  units  on  124 
acres)  is  proposed  adjacent  or  between 
past  harvest  units  to  reduce  stand 
fragmentation  and  soften  visual  impacts 
of  past  harvests.  Salvage  of  dead  and 
dying  timber  (3  harvest  units  on  57 
acres)  is  proposed  to  maximize  timber 
yield  and  improve  stand  conditions. 
Ten  units  are  within  the  Cailyon  Creek 
drainage,  and  eight  units  are  within  the 
Glade  Creek  drainage. 

The  Clearwater  National  Forest  Land 
and  Resource  Management  Plan 
provides  overall  guidance  for 
management  activities  in  the  potentially 
affected  area  through  goals,  objectives, 
standards,  guidelines,  and  management 
area  direction.  Management  areas  found 
within  the  Canyon  study  area 
emphasize  management  for  timber 
production,  with  big  game  winter  range 
and  timber  on  low  elevation  forested 
ground,  and  riparian  resources  along 
streamcourses. 

Scoping  for  this  timber  sale  began  in 
1990  with  the  Canyon  Integrated 
Analysis.  This  analysis  was  completed 
in  May  of  1991,  and  a  Scoping  Letter 
was  sent  to  Federal  and  State  agencies, 
key  interest  groups,  and  individuals. 
After  an  Interdisciplinary  Team  refined 
the  proposed  action,  identified  issues, 
and  formulated  alternatives,  a  legal 
notice  about  the  proposal  appeared  in 
three  local  newspapers  during  April 
1992.  Key  issues  identified  by  the 
Interdisciplinary  Team  are: 

1.  Potential  impacts  to  biodiversity 
(stand  fragmentation,  snags,  and  old 
growth)  of  the  area; 

2.  Potential  reductions  in  timber 
growth  and  yield; 

3.  Proposed  landscape  units  over  40 
acres  in  size;  and 

4.  Potential  impacts  to  fisheries 
(chinook  salmon). 

In  response  to  the  issues  identified, 
nine  alternatives  have  been  developed, 
five  in  detail,  including  the  "no  action" 
alternative. 

Because  of  the  time  lapse  since 
scoping  began  and  the  decision  to 
prepare  an  EIS,  the  Forest  Service  is 
now  looking  for  further  information  and 
comments  from  Federal,  State,  and  local 
agencies,  industry,  and  from  people  or 
groups  who  are  interested  in  or  affected 
by  the  proposed  action.  No  meetings  are 
-planned,  but  letters,  phone  calls,  or 
personal  visits  are  invited  for  the 
purpose  of  providing  information 
related  to  this  proposal.  This  additional 
information  will  be  used  to  prepare  a 
draft  EIS.  This  process  will  include: 

1.  Determination  of  significant  issues; 

2.  Determination  of  potential 
cooperating  agencies; 


3.  Identification  and  elimination  from 
detailed  study  of  nonsignificant  issues. 
or  issues  that  have  been  covered  by 
previous  environmental  review; 

4.  Identification  of  additional, 
reasonable  alternatives;  and 

5.  Identification  of  potential 
environmental  effects  of  the 
alternatives. 

Public  participation  is  important  all 
through  the  analysis  process.  Two  key 
time  periods  have  been  identified  for 
receipt  of  formal  comments  on  the 
proposal  and  analysis: 

1.  Scoping  period,  which  is  now 
through  March  12, 1993;  and 

2.  Review  of  the  Draft  EIS  in  May  and 
June,  1993. 

The  Forest  Service  expects  to  file  the 
Draft  EIS  with  the  Environmental 
Protection  Agency  by  April  30, 1993. 
The  Final  EIS  and  Record  of  Decision 
are  expected  in  July  of  1993.  The 
responsible  official  is  the  Forest 
Supervisor  of  the  Clearwater  National 
Forest,  Forest  Supervisor's  Office,  12730 
Highway  12.  Orofino,  ID  83544, 

The  comment  period  on  the  Draft  EIS 
will  be  45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  xmtil  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  Wiconsin  Heritages,  Inc.  v. 
Harris.  490  F.  Supp.  1334, 1338  (E.D. 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  on 
the  proposed  action,  comments  on  the 
draft  EIS  should  be  as  specific  as 
possible.  It  is  also  helpful  if  comments 
refer  to  specific  pages  or  chapters  of  the 
draft  EIS. 

Comments  may  also  address  the 
adequacy  of  the  draft  OS  or  the  merits 
of  the  alternatives  formulated  and 


Federal  Regirter  /  Vol.  58,  No.  13  /  Eriday,  January  22,  1993  /  Notices 


5707 


discussed  in  the  statement.  (Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points.) 

Dated:  January  11, 1993. 
Win  Gnwn, 
Forest  Supervisor. 
|FR  Doc.  93-1449  Filed  1-21-93;  8:45  ami 

BtUJNO  CODE  M10-11-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

National  Park  Service 

Reintroduction  of  Black-footed  Ferrets 
Into  the  Conata  Basin/Badlands  Area 
In  South  Dakota 

AGENCY:  Forest  Service,  USDA;  Fish  and 

Wildlife  Service,  hiterior;  National  Park 

Service,  Interior. 

ACTION:  Revised  notice  of  intent  to 

prepare  an  environmental  impact 

statement. 

summary:  On  Friday,  February  14. 1992. 
1  Notice  of  Intent  (NOI)  to  conduct 
public  meetings  and  prepare  an 
Environmental  Impact  Statement  (EIS) 
evaluating  reintroduction  of  black- 
footed  ferrets  into  the  Conata  Basin/ 
Badlands  Area  was  published  in  the 
Federal  Register  (Vol.  57,  No.  31,  pages 
5415— 5416).  The  Conata  Basin/   ' 
Badlands  Area  refers  to  the  Buffalo  Gap 
National  Grassland  and  the  Badlands 
National  Park  in  southwestern  South 
Dakota.  The  earlier  NOI  was  published 
under  the  signatures  of  the  regional 
directors,  USDI  Fish  and  WildUfe 
Service  and  National  Park  Service  and 
Regional  Forester,  USDA  Forest  Service. 
The  purpose  of  the  earlier  NOI  was  to 
solicit  issues,  concerns,  and  suggestions 
from  the  public  to  be  used  in  the  EIS  to 
develop  and  evaluate  alternatives  to 
ferret  reintroduction  in  the  Conata 
Basin/Badlands  Area. 

The  USDA  Forest  Service.  Nebraska 
National  Forest,  which  administers  the 
Buffalo  Gap  National  Grassland,  intends 
to  revise  the  scope  of  the  action  in  the 
earlier  NOI  to  include  possible 
amendment  of  the  Land  and  Resource 
Management  Plan  (Forest  Plan)  for  the 
Nebraska  National  Forest.  This  revised 
NOI  serves  to  correct  a  deficiency  in  the 
earlier  notice. 

DATES:  Publication  of  Draft  EIS:  Early 
1993;  PubHc  comment  period  on  Draft 
EIS  and  any  proposal  to  amend  the 
Forest  Plan  for  the  Nebraska  National 
Forest:  Conducted  concvurently  for  45 


days  following  the  publication  date  of 
the  DEIS. 

ADDRESSES:  Written  correspondence 
about  any  proposed  Forest  Plan 
amendments  would  be  sent  during  the 
45-day  comment  period  to:  Mary 
Peterson.  Forest  Supervisor,  Nebraska 
National  Forest.  270  Pine  Street, 
Chadron,  NE  69337. 

FOR  FURTHER  INFORMATION  CONTACT: 
Greg  Scbenbeck.  Fish  and  WildUfe  Staff 
Ofhcer,  Nebraska  National  Forest  (308) 
432-0313.  or  Peter  McDonald.  Wildlife 
Biologist.  Wall  Ranger  District.  (605) 
279-2125. 

SUPPt.EMENTARY  INFORMATKM:  Under  the 
earlier  NOI.  the  Fish  and  Wildlife 
Service.  Forest  Service,  and  National 
Park  Service  jointly  proposed  the 
reintroduction  of  black-footed  ferrets 
[MusteJa  ixigfipes)  into  the  Conata 
Basin/Badlands  Area — specihcally  the 
Buffalo  Gap  National  Grassland  and 
Badlands  National  Park — in  South 
Dakota.  The  proposed  Reintroduction 
Area  of  approximately  42,000  acres  in 
southwestern  South  Dakota  supports 
mixed  grass  prairie  interspersed  with 
barren  lands.  More  than  99  percent  of 
the  area  is  public  land  administered  by 
the  U.S.  Forest  Service  and  National 
Park  Service. 

The  Land  and  Resource  Management 
Plan  (Forest  Plan)  for  the  Nebraska 
National  Forest  guides  all  natural 
resource  management  activities  through 
its  goals,  objectives,  standards, 
guidelines,  and  designations  of 
"Management  Areas."  The  Forest  Plan 
Final  &ivironmental  Impact  Statement 
and  Record  of  Decision  (ROD)  disclosed 
the  environmental  effects  of 
implementing  the  Forest  Plan  goals, 
standards,  and  guidelines.  Forest 
Service  policy  is  that  any  proposed 
changes  to  the  "*  *  *  goals,  objectives. 
Forest  or  management  area  direction, 
implementation  schedules,  or  other  Plan 
contents  require  an  amendment  to  the 
Forest  Plan"  (FSH  1909.12-92-1). 
Therefore,  any  proposals  presented  in 
the  Ferret  Reintroduction  EIS  (draft  due 
in  early  1993)  that  would  not  be 
consistent  with  the  Forest  Plan  for  the 
Nebraska  National  Forest  would  require 
an  amendment  to  the  Plan.  Depending 
on  any  decision  made  connected  with 
the  EIS,  the  Nebraska  National  Forest 
Plan  may  have  to  be  amended  to  do  one 
or  more  of  the  following: 

— Create  a  new  management  area 
designation  for  any  designated 
Experimental  Population  Area; 

— Create  a  new  management  area 
designation  for  any  designated 
Reintroduction  Area  on  National 
Grassland; 


— Create  new  standards  and  guidelines 
for  management  of  black-footed  ferrats 
and  their  habitat; 

—Create  new  standards  and  guidelines 
for  ferret  surveys,  ORV  use.  sport 
shooting  of  prairie  dogs,  furbearer 
trapping,  public  access  and  use.  and 
for  the  location  and  timing  of  range 
improvements  within  any  designated 
Reintroduction  Area  on  the  National 
Grassland; 

— Create  new  standards  and  guidelines 
for  educational  activities  related  to 
black-footed  ferrets  and  their 
recovery;  and 

— Append  the  Ferret  Reintroduction  EIS 
to  the  Forest  Plan. 

A  Draft  Environmental  Impact 
Statement  is  scheduled  to  be  completed 
and  presented  to  the  public  in  early 
1993.  The  comment  period  on  the  DEIS 
will  be  45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availabiUty  in 
the  Federal  Register.  Scoping  for  any 
proposed  amendments  to  the  Nebraska 
National  Forest  Plan  would  occur 
conciurently  with  this  EIS  process,  with 
a  decision  for  any  amendments  to  come 
concurrently  with  the  signing  of  the 
Record  of  Decision  for  this  Ferret 
Reintroduction  EIS. 

Dated:  January  11, 1993. 
Mary  H.  Peterson, 
Forest  Supervisor. 
IFR  Doc.  93-1 3S4  Filed  1-21-93;  8:45  am) 

MLLMQ  COW  S410-11-M 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Managethent  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Survey  of  Building  and  Zoning 
Permit  Systems. 

Form  Numberis):  C-411 

Agency  Approval  Number:  0607-0350 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  ourently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of 
collection. 

Burden:  500  hours. 

Number  of  Respondents:  2,000. 

Avg  Hours  Per  Response:  15  minutes. 

Needs  and  Uses:  The  Census  Bureau 
conducts  the  Survey  of  Building  and 
Zoning  Permit  Systems  to  gather  data 
from  State  and  local  building  permit 
officials  on  the  existence  of  new  permit 
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issuing  systems  or  changes  to  existing 
systems.  The  questionnaire  asks  for 
such  items  as  geographic  coverage  and 
types  of  construction  for  which  permits 
are  issued.  We  use  data  gathered  in  this 
survey  to  update  the  universe  of 
building  permit-issuing  places,  the 
sampling  frame  for  the  Building  Permits 
Survey  (BPS).  The  BPS  provides  widely 
used  measures  of  construction  activity, 
including  the  economic  indicator 
Housing  Units  Authorized  by  Building 
Permits. 

Affected  Public:  State  and  local 
governments. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer.  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14lh  and  Constitution  Avenue, 
NW.  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington.  DC  20503. 

Dated:  January  14, 1993. 
Edward  Michals, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc.  93-1510  Filed  1-21-93;  8:45  ami 
HUMQ  COOE  3S10-07-F 


Agency  Form  Under  Review  by  the 
Office  of  lUanagement  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  Jor 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Survey  of  Plant  Capacity 
UtiUzation. 

Form  Numberfs):  MQ-Cl. 

Agency  Approval  Number:  0607- 
0175. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  18.000  hours. 

Number  of  Respondents:  9,000. 

Avg  Hours  Per  Response:  2  hours. 

Needs  and  Uses:  Tnis  survey  provides 
information  on  the  use  of  industrial 
capacity  by  Standard  Industrial 
Classification  (SIC)  for  manufactured 
products  and  is  the  only  statistical 
series  that  provides  4-digit  SIC  data  for 
use  in  other  Government  economic 
series.  Information  is  collected  on  the 
level  of  output  in  the  fourth  quarter  of 


the  year  in  terms  of  value  of  production. 
The  survey  will  also  be  used  to  collect 
data  on  the  level  of  output  that  could 
have  been  achieved  imder  specified 
conditions  representing  "full 
production"  capability  and  "National 
emergency  production"  capability.  Data 
are  used  by  Government  agencies, 
business  Rims,  trade  associations,  and 
research  organizations  to  measure 
inflationary  pressures  and  capital  flows, 
to  understand  productivity 
determinants,  and  to  analyze  and 
forecast  economic  and  industrial  trends. 
In  this  clearance  package,  we  request 
minor  revisions  to  the  definitions  and 
criteria  for  determining  emergency 
production  and  a  check  box  item  to  be 
added  on  the  length  of  time  to  achieve 
emergency  production  levels.  These 
changes  are  intended  to  make  the 
concept  of  emergency  production  more 
clear  to  respondents  and  to  make  the 
information  more  useful  to  emergency 
planners. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Frequency:  Annually. 

Respondent's  Obligation:  Mandatory. 

OmB  Desk  Officer:  Maria  Gonzalez, 
(202) 395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14th  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  January  14, 1993. 
Edward  Mkhals, 

Departmental  Forms  Clearance  Officer,  Office 

of  Management  and  Organization. 

|FR  Doc  93-1511  Filed  1-21-93;  8:45  am) 


BILLING  CO06  3610-07-F 


National  Oceanic  and  Atmospheric 
Administration 

(Dockat  No.  921068-2268] 

Financial  Assistance  for  Research  and 
Development  Projects  to  Provide 
Information  for  the  Full  and  Wise  Use 
and  Enhancement  of  Fishery 
Resources  In  the  Gulf  of  Mexico  and 
off  the  U.S.  South  Atlantic  Coastal 
States 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTtON:  Notice  of  availability  of 
financial  assistance. 


SUMMARY:  For  fiscal  year  (FY)  1993, 
Marine  Fisheries  Initiative  (MARFIN) , 
funds  are  expected  to  be  available  to 
assist  persons  in  carrying  out  research 
and  development  projects  that  optimize 
the  use  of  U.S.  Gulf  of  Mexico  and 
South  Atlantic  (North  Carolina  to 
Florida)  fisheries  involving  the  U.S. 
fishing  industry  (recreational  and 
commercial),  including,  but  not  limited 
to,  harvesting  methods,  economic 
analyses,  processing,  fish  stock 
assessment,  and  fish  stock 
enhancement,  recovery  and 
maintenance.  NMFS  issues  this  notice 
describing  the  conditions  under  which 
applications  will  be  accepted  and  how 
NMFS  will  determine  which 
applications  will  be  selected  for 
funding.  Areas  of  MARFIN  emphasis  for 
FY  1993  were  formulated  from 
recommendations  received  from  a 
MARFIN  Steering  Committee,  NMFS 
research  and  operations  officials  and 
from  input  received  in  response  to  a 
Federal  Registernotice  of  July  13, 1992, 
that  solicited  public  comments  and 
recommendations  on  proposed  FY  1993 
MARFIN  Areas  of  Emphasis. 

DATES:  Applications  for  funding  under 
this  program  will  be  accepted  between 
January  22.  1993.  and  6  p.m.  e.s.t.  on 
March  23, 1993.  Applications  received 
after  that  time  will  not  be  considered  for 
funding. 

Applications  may  be  inspected  at  the 
NMFS  Southeast  Regional  Office  (see 
ADDRESSES)  from  March  29, 1993, 
through  March  31. 1993. 

Successful  applicants  generally  will 
be  selected  within  180  days  from  the 
date  of  publication  of  this  notice  and  the 
earliest  start  dates  of  successful 
applicant  project  awards  will  normally 
be  about  210  days  after  the  date  of 
publication  of  this  notice. 

ADDRESSES:  Send  applications  to:  David 
Pritchard,  Chief,  Cooperative  Programs 
Division,  Southeast  Regional  Office, 
National  Marine  Fisheries  Service,  9450 
Koger  Boulevard,  St.  Petersburg.  FL 
33702. 

Questions  of  an  administrative  nature 
should  be  referred  to:  Grants 
Management  Division,  Attn:  Jean  West, 
Chief,  Grants  Operations  Branch, 
NOAA,  SSMC2.  OA321. 1325  East-West 
Highway,  Silver  Spring,  MD  20910, 
telephone  301-713-0926. 

Send  comments  on  the  collection  of 
information  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget,  Executive 
Office  Building."  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  David  L.  Pritchard,  813-893-3720. 
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SUPPLEMENTARY  INFORIUTK>N: 

I.  Introduction 

The  Fish  and  Wildlife  Act  of  1956.  at 
16  U.S.C.  753a,  authorizes  the  Secretary 
of  Commerce  (Secretary)  to  conduct 
research  to  enhance  U.S.  fisheries.  The 
Departments  of  Commerce,  Justice, 
State,  the  Judiciary,  and  Related 
Agencies  Appropriation  Act  of  1993 
makes  funds  available  to  the  Secretary 
for  FY  1993.  This  solicitation  makes 
available  about  $1.8  million  (including 
approximately  $0.5  million  for 
continuing  projects)  for  financial 
assistance  under  the  MARFIN  program 
to  conserve,  manage  and  enhance 
fishery  resources  in  the  Gulf  of  Mexico 
and  off  the  South  Atlantic^  states  of 
North  Carolina,  South  Carolina,  Georgia 
and  Florida.  There  is  no  guarantee  that 
sufficient  funds  will  be  available  to 
make  awards  for  all  approved  projects. 
U.S.  fisheries*  include  any  fishery  that 
is  or  may  be  engaged  in  by  U.S.  citizens. 
The  phrase  "fishing  industry"  includes 
both  the  commercial  and  recreational 
sectors  of  U.S.  fisheries.  This  program  is 
described  in  the  Catalog  of  Federal 
Domestic  Assistance  under  program    « 
number  11,433  Marine  Fisheries 
Initiative. 

n.  Areas  of  Special  Emphasis 

A.  Proposals  for  FY  1993  should 
exhibit  familiarity  with  related  work 
that  is  completed  or  ongoing.  Where 
appropriate,  proposals  should  be 
raultidisciplinary.  Coordinated  efforts 
involving  multiple  institutions  or 
persons  are  encouraged.  While  the  areas 
for  special  emphasis  are  listed  below, 
proposals  in  oiher  areas  will  be 
considered  on  a  funds  available  basis. 

In  addition  to  reference  to  the  areas  of 
special  interest  listed  below,  proposals 
should  state  whether  the  research  will 
apply  to  the  Gulf  of  Mexico  only,  the 
South  Atlantic  only,  or  a  combination  of 
both  areas.  Successful  applicants  may 
be  required  to  collect  and  manage  data 
in  accordance  with  standardized 
procedures  and  formats  approved  by 
NfMFS,  and  to  participate  with  NMFS  in 
various  cooperative  activities  and 
protocols  that  will  be  determined  by 
consultations  between  NMFS  and 
successful  applicants  before  project 
grants  are  awarded.  In  addition, 
recipients  of  financial  assistance  for 
multiple  budget  periods  under  this 


'  For  purposes  of  this  notice,  a  fishery  is  defined 
as  one  or  more  stocks  of  fish,  including  tima  and 
shellfish,  that  are  identified  as  a  unit  based  on 
geographic,  scientific,  technical,  recreational  and 
ecommic  characteristics,  and  any  and  all  phases  of 
fishing  for  such  stoclu.  Examples  of  fisheries  are: 
Gulf  of  Mexico  shrimp,  groundfish,  menhaden. 
South  Atlantic  snapper-grouper,  etc. 


program  shall  include  funding  in  their 
applications  for  travel  expenses  for  the 
prindpal  investigator  to  participate  in 
one  annual  project  review  and 
evaluation  meeting  in  St.  Petersburg, 
Florida. 

Research  needs  identified  in  fishery 
management  plans  and  amendments 
prepared  by  the  Gulf  and  South  Atlantic 
Fishery  Management  Coimcils 
(Councils)  and  the  Gulf  and  Atlantic 
States  Marine  Fisheries  Commissions 
(Commissions)  are  included  by 
reference.  Areas  of  special  emphasis  for 
FY  1993  include: 

1.  Shrimp  Trawler  Bycatch 

Studies  are  needed  to  contribute  to 
the  regional  marine  shrimp  trawler 
bycatch  program  being  conducted  by 
NMFS  in  cooperation  with  state  fishery 
management  agencies,  commercial  and 
recreational  fishing  organizations  and 
interests,  environmental  organizations, 
universities,  the  Councils,  and  the 
Commissions.  Applicants  should  refer 
to  the  Regional  Bycatch  Research  Plan 
prepared  by  the  Gulf  and  South  Atlantic 
Fisheries  Etevelopment  Foundation 
when  developing  research  proposals 
related  to  bycatci.In  particular,  the 
studies  should  address: 

a.  Data  collections  and  analyses  to 
expand  and  update  current  bycatch 
estimates  temporally  and  spatially, 
including  offshore,  nearshore,  and 
inshore  waters.  Emphasis  should  be  on 
inshore  and  nearshore  waters  (less  than 
10  fathoms  (18.3  m)). 

b.  Assessments  of  the  status  and 
condition  of  fish  stocks  significantly 
impacted  by  shrimp  trawler  bycatch, 
with  emphasis  given  to  overused 
species  imder  the  jurisdiction  of  the 
Councils. 

c.  Identification,  development,  and 
evaluation  of  gear,  non-gear,  and  tactical 
fishing  options  to  reduce  bycatch. 

d.  Social  and  economic  assessments 
of  the  impact  of  bycatch  and  of  bycatch 
reduction  options  on  coastal 
communities  and  industries. 

e.  Economic  studies  of  the  dynamic 
effects  of  bycatch  on  the  bycatch 
fisheries;  e.g.,  mackerel  and  reef  fish. 

f.  Improved  methods  for 
commimicating  with  the  improving 
technology  and  information  transfer  to 
the  shrimp  industry. 

g.  New  regulations  have  been 
proposed  for  the  conservation  of  sea 
turtles  in  the  inshore  waters  of  the  Gulf 
and  South  Atlantic.  These  regulations 
depend  mainly  on  the  use  of  turtle 
excluder  devices  (TEDs).  More 
information,  however,  is  needed  on: 

(1)  The  seasonal  and  spatial 
distribution  of  sea  turtles  in  inshore 


waters,  including  spedes  and  size 
information. 

(2)  New  TED  designs  and  approaches 
specifically  for  the  smaller  shrimp 
trawls  characteristic  of  the  inshore 
waters. 

(3)  Alternatives  to  TEDs  such  as  tow- 
time  monitoring  devices. 

(4)  Information  by  area  and  season  on 
the  catch  and  mortality  of  sea  turtles  by 
shrimp  trawlers. 

2.  Highly  Migratory  Pelagic  Fisheries 

a.  Longline  Fishery,  Including  Bycatch 

(    A  number  of  pelagic  longline  fisheries 
exist  in  the  Gulf  and  South  Atlantic. 
Most  target  highly  migratory  species, 
such  as  tunas,  billfish,  sharks,  and 
swordfish.  These  fisheries  have  evolved 
rapidly  over  the  last  decade,  with 
increases  in  fishing  effort  and  changes 
in  fishing  gear  and  tactics.  These 
changes  need  to  be  characterized  and 
their  effects  quantified.  High  priority 
areas  include: 

(1)  Characterization  of  specific 
longline  fisheries,  including  targeted 
species,  bycatch  catch  per  unit  effort, 
and  biological  parameters  (eg.,  sex.  and 
reproductive  state)  by  gear  type,  area, 
and  season. 

(2)  Evaluation  of  vessel  log  data  for 
monitoring  the  fisheries. 

(3)  Development  and  evaluation  of 
gear  and  fishing  tactics  to  minimize  the 
bycatch  of  undersized  and  unwanted 
species,  including  sea  turtles  and 
marine  mammals 

(4)  Assessment  of  the  impact  of 
longline  bycatch  on  related  fisheries, 
including  biological,  social,  and 
economic  factors  and  effects. 

b.  Sharks 

Little  is  known  about  shark  resources 
in  the  Gulf  and  South  Atlantic.  A 
Secretarial  Fisheries  Management  Plan 
(FMP)  for  sharks  has  been  developed 
that  identifies  a  number  of  research 
needs.  In  general,  these  needs  can  be 
grouped  as: 

(1)  Characterization  of  the  directed 
and  bycatch  commercial  and 
recreational  fisheries  firom  existing  and 
new  data.  Emphasis  should  be  on 
species,  size,  and  sex  composition  and 
catch  per  unit  effort  by  season,  area,  and 
gear  type. 

(2)  Collection  and  analysis  of  basic 
biological  data  on  movements,  habitats, 
growth  rates,  mortahty  rates,  age 
composition,  and  reproduction. 

(3)  Determination  of  baseline  costs 
and  returns  for  commercial  fisheries 
that  take  and  retain  sharks,  and 
estimations  of  demand  curves  for  shark 
products  and  recreational  shark 
fisheries. 
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(4)  Development  of  species  profiles 
and  stock  assessments  for  sharks  taken 
in  significant  quantities  by  commercial 
and  recreational  directed  and  bycatch 
fisheries.  Assessments  can  be  species- 
speciHc  or  for  sp>ecies  groups,  as  long  as 
the  latter  do  not  diQer  substantially 
from  the  groups  identified  in  the 
Secretarial  Shark  FMP. 

(5)  Identification  of  coastal  sharks 
using  laboratory  (tissue  analysis) 
methods,  and  preservation  of  tissue 
samples  for  mercury  anal]rsis. 

3.  Reef  Fish 

Many  species  within  the  reef  fish 
complex  are  showing  signs  of  being 
overutilized,  either  by  directed  or 
bycatch  fisheries.  The  ecology  of  reef 
fish  makes  theni  especially  vulnerable 
to  overfishing  because  they  tend  to 
concentrate  over  specific  types  of 
habitats  that  are  patchily  distributed. 
The  paftchy  distribution  of  the  resource 
can  make  traditional  fishery  statistics 
misleading,  because  catch  per  unit  effort 
can  remain  relatively  high  as  fishermen 
move  from  one  area  to  another,  yet 
overall  abundance  of  the  resource  can 
be  declining  sharply.  Priority  research 
areas  include: 

a.  Collection  of  basic  biological  data 
for  species  in  commercially  and 
recreationally  important  fisheries,  with 
emphasis  on  stock  and  species 
identification,  age  and  growth,  early  lifs 
history,  the  source  of  recruits  (espedally 
amberjack  and  vermilion  snapper  in  the 
Gulf  of  Mexico)  and  reproductive 
biology.  The  behavior  of  age-0  and  age- 

1  red  snapper  is  another  important 
research  need.  Also  important  is  the 
effect  of  reproductive  mode  and  sex 
change  (protogynous  hermaphroditism) 
on  population  size  and  characteristics, 
with  reference  to  sizes  of  fish  exploited 
in  the  fisheries  and  the  significance  to 
proper  management. 

b.  Identification  and  quantification  of 
natural  and  human-induced  mortality 
(such  as  the  loss  of  imdersized  fishes 
caught  in  deep  water). 

c  Mapping  and  quantification  of  reef 
fish  habitat,  primarily  from  existing 
biological  and  physical  data.  Special 
attention  should  be  directed  to 
determine  the  habitat  and  limiting 
factors  for  red  snapper  in  the  Gulf  of 
Mexico. 

d.  Identification  and  characterization 
of  spawning  aggregations  by  species, 
areas,  and  seasons. 

e.  Stock  assessments  to  establish  the 
status  of  major  recreational  and 
commercial  species.  Especially  needed 
are  innovative  methods  for  stock 
assessments  on  aggregate  species, 
including  the  impact  of  fishing  on 
genetic  structure. 


f.  Research  in  direct  support  of 
management  techniques,  including 
catcb-aiKi-release  mortality,  marine 
fishery  reserves,  gear  and  fishing  tactic 
modifications  to  minimize  bycatch, 
balancing  traditional  fisheries  use  with 
alternate  uses  (e.g.,  eco-tourism  and 
sport  diving),  and  economic  and  social 
profiles  and  studies  to  evaluate  impacts 
of  management  options.  Also  needed  are 
studies  to  determine  effects  of  fishing 
closures  and  quotas  on  alternative 
commercial  and  recreational  fisheries. 

g.  Research  to  evaluate  the  use  of  reef 
fitub  marine  reserves  as  an  alternative  or 
supplement  to  current  fishery 
management  measures  and  practices, 
especially  in  the  South  Atlantic 

n.  Use  of  available  data  to  describe  the 
socioeconomic  behavior  of  recreational 
fishermen  (e.g.,  effects  of  switching 
species,  use  of  navigational  devices 
(e.g.,  Loran.  GPS,  eta)  to  consistently 
target  specific  fish  concentrations,  and 
bag  limits  on  recreational  trips). 

Additional  expIanati(Ki  of  research 
needs  for  Gulf  reef  fish  is  available  from 
a  MARFIN-supported  plan  for 
cooperative  reef  fish  research  in  the  Gulf 
of  Mexico. 

4.  Coastal  Herrings 

Preliminary  studies  indicate  that 
substantial  stocks  of  coastal  herrings 
occur  in  the  Gulf  and  South  Atlantic 
Most  of  the  available  data  come  from 
fishery-independent  surveys  conducted 
by  NMFS  and  state  fishery  management 
agencies.  Because  of  the  size  of  these 
stocks,  their  importance  as  prey,  and  in 
some  instances  as  predator  species,  their 
potential  for  development  as 
commercial  and  recreational  fisheries 
needs  to  be  understood.  General 
research  needs  include: 

a.  Collection,  collation,  and  analysis 
of  available  fishery-independent  and 
fishery-dependent  data  from  state  and 
Federal  surveys,  with  emphasis  on 
species  and  size  composition,  seasonal 
distribution  patterns,  biomass,  and 
environmental  relationships.  Emphasis 
should  be  given  to  controversial  species, 
such  as  Spanish  sardine. 

b.  Description  and  quantification  of 
predator-prey  relationships  between 
coastal  herring  species  and  those  such 
as  the  mackerels,  tunas,  swordfish, 
billfish,  sharks,  bluefish,  and  others  in 
high  demand  by  commercial  and 
recreational  fisheries. 

5.  Coastal  Migratory  Pelagic  Fisheries 

The  demand  for  many  of  the  species 
in  this  complex  by  commercial  and 
recreational  fisheries  has  led  to 
overfishing  for  some,  such  as  Gulf  king 
and  Spanish  mackerel,  and  Atlantic 
Spanish  mackerel.  Additionally,  some 


are  transboundary  with  Mexico  and 
other  countries  and  ultimately  will 
demand  international  management 
attention.  Current  hig^  priorities 
include: 

a.  Development  of  recruitment  indices 
for  king  and  Spanish  mackerel,  cobia, 
dolphin,  and  bluefish,  primarily  from 
fishery-independent  data  sources, 
although  indices  of  year-class  success 
using  occurrence  in  bycatdi  is  also 
important 

b.  Improved  catch  statistics  for  all 
species  in  Mexican  waters,  with  special 
emphasis  on  king  mackerel.  This 
includes  length  frequency  and  lifia 
history  information. 

c  Information  on  population  of 
coastal  pelagics  overwintering  off  North 
CaroUna,  South  Carolina,  and  Georgia, 
especially  population  size,  age,  food, 
and  movements. 

d.  Collection  of  basic  biostatistics  for 
coastal  migratory  pelagic  species  (e.g., 
cobia  and  dolphin)  to  develop  age- 
length  keys  and  maturation  schedules 
for  stock  assessments,  where  significant 
gaps  in  the  database  exist. 

e.  Demand  and  supply  functions  for 
Recreational  and  commercial  fisheries 
for  king  macherel  in  the  Gulf  of  Mexico 
and  for  Spanish  mackerel  in  the  South 
Atlantic.  Emphasis  can  be  on  changes  in 
marginal  values  of  producer  and 
consume-  surplus,  since  the  studies 
would  be  used  in  allocation  frameworks 
where  total  values  are  not  necessarily 
required. 

g.  Groundfish  and  Estuarine  Fishes 
(Weakfish,  Menhaden,  Spot.  Croaker, 
and  Red  Drum) 

Substantial  stocks  of  groundfish  and 
estuarine  species  occur  in  the  Gulf  and 
South  Atlantic.  Most  of  the  database 
comes  from  studies  conducted  by  NMFS 
and  state  fishery  management  agencies. 
Because  of  the  historic  and  current  size 
of  these  fish  stocks,  their  importance  as 
predator  and  prey  species,  and  their 
current  or  potential  use  as  commercial 
and  recreational  fisheries,  more 
-information  on  their  biology  and 
conservation  is  needed.  General 
research  needs  include: 

a.  Measurement  of  general  levels  of 
sportfishing  effort  and  associated 
economic  and  biological  parameters 
(including  other  factors  regarding 
retained  and  released  catch)  for  red 
drum  in  both  the  Gulf  of  Mexico  and  the 
South  Atlantic. 

b.  Definitions  of  the  stocks  of 
weakfish  in  the  South  Atlantic. 

c.  Information  on  the  immigration  and 
escapement  of  red  drum  frtim  state 
waters  into  the  exclusive  economic  zone 
in  the  Gulf  of  Mexico. 
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d.  Stock  identification,  including 
determination  of  migratory  patterns 
through  tagging  studies,  monitoring 
long-term  changes  in  abundance,  growth 
rates  and  age  structure,  and 
determination  of  inshore  versus  offshore 
components  of  the  fishery. 

e.  Monitoring  of  juvenile  populations 
and  population  indices  to  determine 
year-class  strength. 

f.  Catch  and  effort  statistics  from 
recreational  and  commercial  fisheries, 
including  size  and  age  structure  of  the 
catch,  to  develop  production  models. 

g.  Biological  and  economic  analyses 
of  the  optimum  utilization  of  long-term 
fluctuating  populations. 

b.  Quantification  of  the  bycatch  in  the 
commercial  menhaden  purse  seine 
fishery,  and  the  coastal  herring  purse 
seine  and  beach  seine  fisheries. 

7.  General 

There  are  many  areas  of  research  that 
need  to  be  addressed  for  improved 
understanding  and  management  of 
fishery  resources.  These  include 
methods  for  data  collection, 
management,  and  analysis,  and  for 
better  conservation  and  management  of 
resources.  Examples  of  high  priority 
research  topics  include: 

a.  Development  and  refinement  of 
social  and  economic  models  of  fisheries. 
Models  should  focus  on  effects  of 
management  alternatives,  such  as 
quotas,  moratoria,  fishery  reserves,  bag 
limits,  size  limits,  gear  restrictions,  and 
limited  area  and  seasonal  closures. 

b.  Assessment  of  the  changes  in 
recreational  and  commercial  values  that 
have  resulted  from  past  management 
actions  for  red  drum,  shrimp,  mackerels, 
and  reef  fish. 

c.  £)eveIopment  and  evaluation  of 
controUed-access  approaches  (e.g., 
limited  entry)  for  species  under  Federal 
management.  Of  special  interest  are 
studies  that  would  address  fisheries 
where  both  state  and  Federal 
jurisdictions  are  Involved,  such  as  the 
Gulf  shrimp  fishery.  Studies  of  systems 
for  mackerel  and  reef  fish  will  have  the 
highest  priority  since  the  Councils  are 
considering  controlled-access 
approaches  to  the  management  of  these 
species.  Studies  should  consider 
existing  management  strategies  and  how 
these  strategies  might  be  benefited  or 
adversely  impacted  by  controlling 
access.  Additionally,  they  should 
address  how  a  controlled-access 
program  should  be  introduced  Into 
affected  fisheries. 

d.  Development  of  Improved  methods 
and  procedures  for  technology  transfer 
and  education  of  constituency  groups 
concerning  fishery  management  and 
conservation  programs.  Of  special 


importance  are  programs  concerned 
with  controlled  access  and 
Introductions  of  conservation  gear  and 
fishing  practice  modifications. 

e.  Development  of  new  modeling  and 
analytical  approaches  to  understanding 
basic  processes  in  fishery  productivity 
and  energy  transfer  that  can  be  applied 
to  specific  fishery  resource  problems. 

f.  Development  of  baseline  sodo- 
demographic  Information  on  federally 
managed  South  Atlantic  and  Gulf  of 
Mexico  fisheries. 

B.  MARFIN  financial  assistance 
started  in  FY  1986.  For  FYs  1986 
through  1992,  financial  assistance 
awards  totaled  about  $12.5  million. 

C.  Priority  in  program  emphasis  will 
be  placed  upon  funding  projects  that 
have  the  greatest  probability  of 
recovering,  maintaining,  improving,  or 
developing  fisheries;  improving 
imderstanding  of  factors  affecting 
recruitment  success;  and/or  generating 
increased  values  and  recreational 
opportunities  from  fisheries.  Projects 
will  be  evaluated  as  to  the  Ukelihood  of 
achieving  these  benefits  through  both 
short-term  and  long-term  research 
projects,  with  consideration  of  the 
magnitude  of  the  eventual  economic 
benefit  that  may  be  realized.  Both  short- 
term  projects  that  may  yield  more 
immediate  benefits  and  projects 
yielding  longer  term  benefits  will 
receive  equal  consideration. 

D.  Further  information  on  ciurent 
Federal  programs  that  address  the 
above-listed  priorities  may  be  obtained 
from  the  NMFS  Southeast  Regional 
Office  (see  ADDRESSES). 

in.  How  to  Apply 

A.  Eligible  Applicants 

1.  Applications  for  grants  or 
cooperative  agreements  for  MARFIN 
projects  may  be  made,  in  accordance 
with  the  procedures  set  forth  in  this 
notice,  by: 

a.  Any  Individual  who  is  a  dtlzen  or 
national  of  the  United  States; 

b.  Any  corporation,  partnership,  or 
other  entity,  non-profit  or  otherwise,  if 
such  entity  is  a  citizen  of  the  United 
States  within  the  meaning  of  section  2 
of  the  Shipping  Act,  1916,  as  amended 
(46  app.  U.S.C.  802).* 


>  To  qualify  as  a  citizen  of  the  United  Slate* 
within  the  meaning  of  this  statute,  citizens  or 
nationals  of  the  United  States  or  citizens  of  the 
Northern  Mariana  Islands  (NMI)  must  own  not  less 
than  75  percent  of  the  interest  in  the  entity  or,  in 
the  case  of  a  non-profit  mtity,  exercise  control  of 
the  entity  that  is  determined  by  the  Secretary  to  be 
equivalent  to  such  ownership;  and  in  the  case  of  a 
corporation,  the  president  or  other  chief  executive 
officer  and  the  chairman  of  the  board  of  directors 
must  be  citizens  of  the  United  States.  No  more  of 
its  board  of  directors  than  a  minority  of  the  number 
necessary  to  constitute  a  quorum  may  be  non- 


2.  No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  aq 
outstanding  delinquent  Federal  debt 
until  either:  (1)  The  delinquent  account 
Is  paid  in  full,  (2)  a  negotiated 
repayment  schedule  Is  established  and 
at  least  one  payment  Is  received,  or  (3) 
other  arrangements  satisfactory  to  the 
Department  of  Commerce  (DOC)  are 
made.  Any  first-time  applicant  for 
Federal  grant  funds  U  subject  to  a 
preaward  accounting  survey  prior  to 
execution  of  the  awud.  Women  and 
minbrity  Individuals  and  groups  are 
encouraged  to  submit  applications. 
NOAA  employees,  including  full-time, 
part-time,  and  intermittent  personnel  {at 
their  Immediate  families),  and  NOAA 
offices  or  centers  are  not  eligible  to 
submit  an  application  under  this 
solicitation,  or  aid  in  the  preparation  of 
an  appUcation,  except  to  provide 
information  about  the  MARFIN  program 
and  the  priorities  and  procedures 
included  in  this  solicitation.  However, 
NOAA  employees  are  permitted  to 
provide  information  about  ongoing  and 
planned  NOAA  programs  and  activities 
that  may  have  implication  for  an 
application.  Potential  applicants  are 
encouraged  to  contact  NOAA 
organizations  engaged  in  fisheries 
research  in  the  Gulf  of  Mexico  and  off 
the  U.S.  South  Atlantic,  or  David 
Pritchard  at  the  NMFS  Southeast 
Regional  Office  (see  ADDRESSES)  for 
information  on  NOAA  programs. 
Documents  available  from  this  office 
that  may  be  useful  to  the  applicant 
include: 

a.  A  Cooperative  Reef  Fish  Research 
Program  for  the  Gulf  of  Mexico. 

b.  A  Cooperative  Bycatch  Research 
Plan  for  the  Southeast  Region. 

c.  Strategic  Plan  of  the  National 
Marine  Fisheries  Service. 

d.  National  Status  of  Stocks  Report. 


citizens;  and  the  corporation  itself  must  be 
organized  under  the  laws  of  the  United  States,  or 
of  a  State,  including  the  District  of  Columbia, 
Commonwealth  of  Puerto  Rico,  American  Samoa, 
the  Virgin  Islands  of  the  United  States,  Guam,  the 
NMI  or  any  other  Commonwealth,  territory,  or 
possession  of  the  United  Slates.  Seventy-five 
percent  of  the  interest  in  i  corporation  shall  not  b» 
deemed  to  be  owned  by  citizens  of  the  NMI,  i^  (1) 
The  title  to  75  percent  of  its  stock  is  not  vested  in 
such  citizens  or  nationals  of  the  United  States  or 
citizens  of  the  NMI  free  from  any  trust  or  fiduciary 
obligation  in  favor  of  any  person  not  a  citizen  or 
nabonal  of  the  United  States  or  atizens  of  the  NMI: 
(2)  7S  percent  of  the  voting  power  in  such 
corporation  is  not  vested  in  citizens  or  nationals  of 
the  United  States  or  citizens  of  the  NMI;  (3)  through 
any  contract  or  understanding  it  is  arranged  that 
more  than  25  percent  of  the  voting  power  in  such 
corporation  may  be  exercised,  directly  or  indirectly 
in  behalf  of  any  person  who  is  not  a  citizen  or 
national  of  the  United  States  or  a  citizen  of  the  NMI; 
or  (4)  by  any  means  whatsoever,  control  of  any 
interest  in  the  corporabon  is  conferred  upon  or 
permitted  to  be  exercised  by  any  person  who  is  iK)t 
■  dttzoi  or  Dattonal  of  the  Uaited  State*. 
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e.  Various  fishery  management  plans 
and  plan  amendments  produced  by  the 
Councils  and  the  Commissions. 

B  Amount  and  Duration  ofFhads 

Under  this  solicitation  f(x  FY  1993. 
NMFS  estimates  about  $1.8  milMon  will 
be  availafate  to  fund  fishery  research  and 
development  projects  (about  $1.3 
million  for  new  projects  and  abo\it  $0.5 
million  for  continuing  projects).  Projects 
planned  for  more  than  one  year  in 
duration  will  not  compete  for  funding  in 
subsequent  years.  Continued  funding  for 
such  projects,  however,  is  contingent 
upon  the  availability  of  funds  from 
Congress,  satisfectory  performance,  and 
will  be  at  the  sole  discretion  of  the 
agency.  Publication  of  this  notice  does 
not  obligate  NMFS  to  award  any  specific 
grant  or  to  obligate  all  or  any  part  of  the 
available  funds.  Awards  generally  will 
be  made  no  later  than  90  days  after  the 
funding  selection  is  determined  and 
negotiations  are  completed.  Under  no 
circumstances  should  an  appUcant 
proceed  with  the  proposed  project  until 
such  time  that  he  or  she  has  received  a 
signed  award  from  the  Grant  Officer. 
Notwithstanding  any  verbal  assurance 
that  the  applicant  may  have  received, 
there  is  no  obligation  on  the  part  of  the 
Department  of  Commerce  to  cover  any 
costs.  An  applicant  that  inciirs  costs 
prior  to  an  award  being  made  proceeds 
solely  at  his  or  her  own  risk. 

C.  Cost-Sharing  Requirements 

Applications  must  reflect  the  total 
budget  necessary  to  accomplish  the 
project,  including  contributions  and/or 
donations.  Cost-sharing  is  not  required 
for  the  MARFIN  program.  However, 
cost-sharing  is  encouraged,  and  in  case 
of  a  tie  in  considering  proposals  for 
funding,  cost-sharing  may  aH^act  the 
final  decision.  The  appropriateness  of 
all  cost-sharing  will  be  determined  on 
the  basis  of  guidance  provided  in  0MB 
circulars.  Appropriate  documentation 
must  exist  to  support  in-kind  services  or 
property  used  to  fulfill  cost-sharing 
requirements. 

D.  Fonnat 

1.  Applications  for  project  funding 
must  be  complete.  They  must  identify 
the  principal  participants  and  include 
copies  of  any  agreements  describing  the 
specific  tasks  to  be  performed  by 
participants.  Project  applications  should 
give  a  clear  presentation  of  the  proposed 
work,  the  methods  for  carrying  out  the 
project,  its  relevance  to  managing  and 
enhancing  the  use  of  Gulf  of  Mexico 
and/or  South  Atlantic  fishery  resources, 
and  cost  estimates  as  they  relate  to 
specific  aspects  of  the  project.  Budgets 
must  include  a  detailed  breakdown  by 


category  or  expenditxires  with 
appropriate  justification  for  both  the 
Federal  and  non-Federal  shares. 
Applicants  should  not  assume  prior 
knowledge  on  the  part  of  NMFS  as  to 
the  relative  merits  of  the  project 
described  in  the  application. 

2.  Applications  must  be  submitted  in 
the  following  format: 

a.  Cover  Sheet:  An  application  must 
use  OMB  Standard  Form  424  (revised  4/ 
88)  as  the  cover  sheet  for  each  project. 
Applicants  may  obtain  copies  of  the 
form  fixun  the  NMFS  Soutneast  Regional 
Office,  or  NOAA  Grants  Management 
Division  (see  ADDRESSES]. 

b.  Project  Summary:  Each  project 
must  contain  a  summary  of  not  more 
than  one  page  that  provides  the 
follo%ving  information: 

(1)  ProTect  title. 

(2)  Project  status  (new  or  continuing). 
If  continuing,  show  previous  financial 
assistance  award  number  and 
begiiming/ending  date. 

(3)  Project  duration  (beginning  and 
ending  dates). 

(4)  Name,  address,  and  telephone 
number  of  applicant. 

(5)  PrincijDai  Investigator(s). 

(6)  Project  objectives. 

(7)  Summary  of  work  to  be  performed. 
For  continuing  projects,  the  applicant 
must  briefly  describe  progress  to  date,  in 
addition  to  any  changes  to  the  statement 
of  work  previously  submitted. 

(8)  Total  Federal  funds  requested  (for 
multi-year  projects,  identify  each  year's 
reouested  hmding). 

(9)  Cost-sharing  to  be  provided  from 
non-Federal  sources  (for  multi-year 
projects,  identify  each  year's  cost- 
sharing).  Specify  whether  contributions 
are  project  related  cash  or  in-kind. 

(10)  Total  project  cost. 

c.  Project  Description:  Each  project 
must  be  completely  and  accurately 
described.  Each  project  description  may 
be  up  to  15  pages  in  length.  NMFS  will 
make  all  portions  of  the  project 
description  available  to  the  public  and 
members  of  the  fishing  industry  for 
review  and  comment;  therefore,  NMFS 
cannot  guarantee  the  confidentiality  of 
any  information  submitted  as  part  of 
any  project,  nor  will  NMFS  accept  for 
consideration  any  project  requesting 
confidentiality  of  any  part  of  the  project. 

Each  project  must  be  described  as 
follows: 

(1)  Identification  of  Problem(s): 
Describe  how  existing  conditions 
prevent  the  full  use  of  Gulf  of  Mexico 
and/or  South  Atlantic  fishery  resources. 
In  this  description,  identify: 

(a)  The  fisheries  involved; 

(b)  The  specific  problem(s)  that  the 
fishing  industry,  management  agencies 
or  environmental  organizations  have 
encountered; 


(c)  The  sectors  of  the  fisheries  that  are 
affected;  and 

(d)  How  the  problem(s)  prevent  the 
fishing  industry  or  management 
agencies  bom  using  or  managing  the 
fishery  resources. 

(2)  Project  Goals  and  Objectives:  This 
is  one  of  the  most  important  parts  of  the 
Project  Proposal.  Use  the  following 
guidelines  for  stating  the  goal  or 
objective  of  the  project. 

(a)  Keep  it  simple  and  easily 
understandable. 

(b)  Be  as  specific  and  quantitative  as 
possible. 

(c)  Specify  the  "what  and  whwi;" 
avoid  the  "how  and  %vhy". 

(d)  Keep  it  attainable  within  the  time, 
money  and  manpower  available. 

(e)  Use  acUon  veibs  that  are 
accomplishment  oriented. 

(3)  Need  for  Government  Financial 
Assistance:  Demonstrate  the  need  for 
assistance.  Any  appropriate  data  base  to 
substantiate  or  reinforce  the  need  for  the 
Project  should  be  included.  Explain 
why  other  funding  sources  cannot  fund 
all  the  proposed  vrotk.  List  all  other 
sources  of  funding  that  are  or  have  been 
sou^t  for  the  project. 

(4)  Results  or  Benefits  Expected: 
Identify  and  document  the  results  or 
benefits  to  be  derived  fit>m  the  proposed 
activities. 

(5)  Project  Statement  of  Work:  The 
Statement  of  Work  is  a  scientific  or 
technical  action  plan  of  activities  that 
are  to  be  accomplished  during  each 
budget  period  of  the  project.  A  separate 
Statement  of  Work  is  to  be  submitted  for 
each  budget  period  of  the  project 
proposal.  Each  Statement  of  Work  must 
include  the  following  information: 

(a)  The  applicant's  name. 

(b)  The  inclusive  dates  of  the  budget 
period  covered  under  the  Statement  of 
Woric 

(c)  The  title  of  the  proposal. 

(d)  The  scientific  or  technical 
objectives  and  procedures  that  are  to  be 
accomplished  during  the  budget  period. 
Devise  a  detailed  set  of  objectives  and 
procedures  to  answer  who,  what,  how, 
when,  and  where.  The  procedures  must 
be  of  sufficient  detail  to  enable 
competent  workers  to  be  able  to  follow 
them  and  to  complete  scheduled 
activities.  Cooperative  agreement 
procedures  should  identify  applicant 
activities  and  deliverables,  NMFS 
activities  and  deliverables,  and 
applicant/NMFS  joint  activities  and 
deliverables. 

(e)  Location  of  the  work. 

(f)  A  list  of  all  project  personnel  and 
their  responsibilities. 

(g)  A  milestone  table  that  summarizes 
the  procedures  (from  item  (d)]  that  are 
to  be  attained  in  each  month  covered  by 
the  statement  of  work. 
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(6)  Participation  by  Persons  or  Groups 
Other  Than  the  Applicant:  Describe  the 
level  of  participation  required  in  the 
project(s)  by  NOAA  or  other  government 
and  non-government  entities.  Specific 
NOAA  employees  should  not  be  named 
in  the  initial  proposal. 

(7)  Federal,  State,  and  Local 
Government  Activities:  List  any 
programs  (Federal,  state,  or  local 
government  or  activities,  including  state 
Coastal  Zone  Management  Programs, 
Sea  Grant,  Southeast  Area  Monitoring 
and  Assessment  Program,  Public  Law 
99-659  and  Cooperative  Statistics)  this 
project  would  affect  and  describe  the 
relationship  between  the  project  and 
those  plans  or  activities. 

(8)  Project  Management  Describe  how 
the  project  will  be  organized  and 
managed.  Include  resumes  of  principal 
investigators.  List  all  persons  directly 
employed  by  the  applicant  who  will  be 
involved  in  the  project,  their 
qualifications,  and  their  level  of 
involvement  in  the  project. 

(9)  Monitoring  of  Project  Performance: 
Identify  who  will  participate  in 
monitoring  the  project. 

(10)  Project  Impacts:  Describe  the 
impact  of  the  project  in  terms  of 
anticipated  increased  production,  sales, 
exports,  product  quality  and  safety, 
improved  management,  social  values  or 
any  other  that  will  be  produced  by  this 
project.  Describe  how  these  products  or 
services  will  be  made  available  to  the 
fishery  and  management  communities. 

[11]  Evaluation  of  Project  The 
applicant  is  required  to  provide  an 
evaluation  of  project  accomplishments 
at  the  end  of  each  budget  period  and  in 
the  final  report.  The  application  must 
describe  the  methodology  or  procedures 
to  be  followed  to  determine  technical  or 
economic  feasibility,  to  evaluate  user 
acceptability,  or  to  quantify  the  results 
of  the  project  in  promoting  increased 
production,  sales,  exports,  product 
quality  and  safety,  social  values, 
management  effectiveness  or  other 
measurable  factors. 

(12)  Total  Project  Cost  Total  project 
cost  is  the  amount  of  funds  required  to 
accomplish  the  proposed  statement  of 
work,  and  includes  contributions  and 
donations.  All  costs  must  be  shown  in 
a  detailed  budget.  Cost-sharing  must  not 
come  from  another  Federal  source.  Costs 
must  be  allocated  to  the  Federal  share     . 
and  non-Federal  share  provided  by  the 
applicant  or  other  sources.  Non-Federal 
costs  are  to  be  divided  into  cash  and  in- 
kind  contributions.  A  standard  budget 
form  (ED-357  NO;  Rev.  3-60)  is 
available  from  the  offices  listed  (see 
ADDRESSES).  A  separate  budget  must  be 
submitted  for  each  project.  An  applicant 
submitting  a  multi-year  project  must 


submit  budgets  covering  total  project 
costs  (including  individual  costs  per 
year)  and  budgets  covering  each  budget 
period.  The  initial  funding  request  must 
cover  funds  required  during  the  first  12- 
month  period.  NMFS  will  not  consider 
fees  or  profits  as  allowable  costs  for 
grantees.  To  support  its  budget,  the 
applicant  must  describe  briefly  the  basis 
for  estimating  the  value  of  the  non- 
Federal  funds  derived  from  in-kind 
contributions.  Costs  for  the  following 
categories  must  be  detailed  in  the 
budget  as  follows: 
(ifFerso/i/ie/. 

(a)  Salaries:  Identify  salaries  by 
position  and  percentage  of  time  and 
annual/hourly  salary  of  each  individual 
dedicated  to  the  project. 

(b)  Fringe  Benefits:  Indicate  benefits 
associated  with  personnel  working  on 
the  project.  This  entry  should  be  the 
proportionate  cost  of  fringe  benefits 
paid  for  the  amount  of  time  spent  in  the 
project.  For  example,  if  an  employee 
spends  20  percent  of  his  or  her  time  on 
the  project,  20  percent  of  his  or  her 
fringe  benefits  should  be  charged  to  the 
project. 

(ii)  Consultants  and  Contract 
Services:  Identify  all  consultant  and/or 
contractual  service  costs  by  specific  task 
in  relation  to  the  project.  If  a 
commitment  has  been  made  prior  to 
application  to  contract  with  a  particular 
organization,  explain  how  the 
organization  was  selected.  Describe  the 
type  of  contract,  budget,  deliverables 
expected,  and  timeframe.  A  detailed 
budget  must  be  submitted  (with 
supporting  documentation)  for  the  total 
amount  of  funding  requested  for  a 
subcontractor/consultant.  All  contracts 
must  meet  the  standards  established  in 
0MB  circulars. 

(iii)  Trove/  and  Transportation: 
Identify  number  of  trips  to  be  taken, 
purpose,  and  number  of  people  to 
travel.  Itemize  estimated  costs  to 
include  approximate  cost  of 
transportation,  per  diem,  and 
miscellaneous  expenses.  All  applicants 
must  include  an  estimated  budget  for 
the  principal  investigator  to  attend  an 
annual  meeting  in  the  NMFS  Southeast 
Region  to  review  the  progress  being 
made  on  attaining  the  objectives  of 
ongoing  multiyear  project  activities 

(iv)  Equipment.  Space  or  Rental  Costs: 
Identify  equipment  purchases  or  rental 
costs  with  the  intended  use.  Equipment 
purchases  greater  than  $500  are 
discouraged,  since  experienced 
investigators  are  exp^ed  to  have 
sufficient  capital  equipment  on  hand. 
Use  of  lease  to  purchase  (LTOP)  or 
similar  leases  are  prohibited.  Identify 
space  or  rental  costs  with  specific  uses. 

Mother  Costs. 


(a)  Supplies:  Identify  specific  supplies 
necessary  for  the  accomplishment  of  the 
project.  Consimiabla  office  supplies 
must  be  included  under  Indirect  Costs 
unless  purchased  in  a  large  quantity  to 
be  used  specifically  kx  the  project 

(b)  Postage  and  Shipping:  Include 
postage  for  correspondence  and  other 
project  related  material,  as  well  as  air 
freight,  truck  or  rail  shipping  of  bulk 
materials. 

(c)  Printing  Costs:  Include  costs 
associated  with  producing  materials  in 
conjunction  with  the  project 

(d)  Long  Distance  Telephone  and 
Telegraph:  Identify  estimated  monthly 
bills. 

(e)  Utilities:  These  costs  should  be 
included  under  Indirect  Costs  imless 
purchased  in  a  large  quantity  to  be 
specifically  identified  to  the  project. 
Identify  costs  of  utilities  and  percentage 
of  use  in  conjunction  with  performance 
of  project. 

(f)  Indirect  Costs:  This  «itry  should  be 
based  on  the  applicant's  established 
indirect  cost  agreement  rate  with  the 
Federal  Government.  A  copy  of  the 
current,  approved,  negotiated  Indirect 
Cost  Agreement  must  be  included.  It  is 
the  policy  of  the  Department  of 
Commerce  that  indirect  costs  shall  not 
exceed  direct  costs. 

(g)  Additional  Costs:  Indicate  any 
additional  costs  associated  with  the 
project  that  are  allowable  imder  OMB 
Qrculara  A-21,  A-87,  and  A-122. 

(h)  Requested  Start  Date:  Normally, 
applications  that  are  selected  for 
funding  wiU  result  in  financial 
assistance  awards  by  the  NOAA  Grants 
Division  within  about  210  days  after 
publication  of  this  notice.  Applicants 
should  consider  this  processing  time  in 
developing  requested  start  dates  for 
their  applications. 

d.  Supporting  Documentation:  TbiB 
section  should  include  any  required 
documents  and  any  additional 
information  necessary  or  useful  to  the 
description  of  the  project.  The  amoimt 
of  information  given  in  this  section  will 
depend  on  the  type  of  project  proposed, 
but  should  be  no  more  than  20  pages. 
The  appUcant  should  present  any 
information  that  would  emphasize  the 
value  of  the  project  in  terms  of  the 
significance  of  the  problems  addressed. 
Without  such  information,  the  merits  of 
the  project  may  not  be  fully  understood, 
or  the  value  of  the  project  may  be 
underestimated.  The  absence  of 
adequate  supporting  documentation 
may  cause  reviewers  to  question 
assertions  made  in  describing  the 
project  and  may  result  in  a  lower 
ranking  of  the  project.  Information 
presented  in  this  section  should  be 
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clearly  referenced  in  the  project 
description. 

E.  Application  Submission  and 
Deadline 

1.  Deadline:  (see  DATES). 

2.  Submission  of  Applications  to 
NMFS:  Applications  are  not  to  be  bound 
in  any  manner  and  should  be  one-sided. 
All  incomplete  applications  will  be 
returned  to  the  applicant.  Applicants 
must  submit  one  signed  original  and 
two  (2)  copies  of  the  complete 
application  to  the  NMFS  Southeast 
Regional  Office  (see  ADDRESSES). 
Questions  of  an  administrative  nature 
should  be  referred  to  the  Grants 
Management  Division,  OA321  (see 
ADDRESSES). 

IV.  Review  Process  and  Criteria 

A.  Evaluation  and  Ranking  of  Proposed 
Projects 

1.  Unless  otherwise  specified  by 
statute,  in  reviewing  applications  for 
grants  ttnd  cooperative  agreements  that 
include  consultants  and  contracts, 
NOAA  will  make  a  determination 
regarding  the  following: 

a,  Is  the  involvement  of  the  applicant 
necessary  to  the  conduct  of  the  project 
and  the  accomplishment  of  its  goals  and 
objectives? 

D.  Is  the  proposed  allocation  of  the 
appUcant's  time  reasonable  and 
commensurate  with  the  applicant's 
involvement  in  the  project? 

c.  Are  the  proposed  costs  for  the 
applicant's  involvement  in  the  project 
reasonable  and  commensurate  with  the 
benefits  to  be  derived  from  applicant's 
participation? 

2.  For  applications  meeting  the 
requirements  of  this  solicitation,  NMFS 
will  conduct  a  technical  evaluation  of 
each  project  prior  to  any  other  review. 
This  review  normally  will  involve 
experts  from  non-NOAA  as  well  as 
NOAA  organizations.  All  comments 
submitted  to  NMFS  will  be  taken  into 
consideration  in  the  technical 
evaluation  of  projects.  NMFS  will 
provide  point  scores  on  proposals  based 
on  the  following  evaluation  criteria: 

a.  Adequacy  of  research/ 
development/demonstration  for 
managing  or  enhancing  Southeast 
marine  fishery  resources,  addressing 
especially  the  possibilities  of  securing 
productive  results  (30  points). 

b.  Soundness  of  design/technical 
approach  for  enhancing  or  managing  the 
use  of  Southeast  marine  fishery 
resources  (25  points). 

c.  Organization  and  management  of 
the  project,  including  qualifications  and 
previous  related  experience  of  the 
applicant's  management  team  and  other 
project  personnel  involved  (20  points). 


d.  Effectiveness  of  proposed  methods 
for  monitoring  and  evaluating  the 
project  (15  points). 

e.  Justification  and  allocation  of  the 
budget  in  terms  of  the  work  to  be 
performed  (10  points). 

3.  Apphcations  will  be  ranked  by 
NMFS  into  three  groups:  (a)  highly 
recommended,  (b)  recommended,  and 
(c)  not  recommended.  These  rankings 
will  be  presented  to  a  panel  of  fishery 
experts  convened  by  NMFS.  The  panel 
members  will  also  individually  consider 
the  significance  of  the  problem 
addressed  in  the  project,  along  with  the 
technical  evaluation  and  need  for 
funding.  The  panel  members'  individual 
recommendations  will  aid  NMFS  in 
determining  the  appropriate  level  of 
funding  for  each  project. 

B.  Consultation  with  Others 

NMFS  will  make  project  descriptions 
available  for  review  as  follows: 

1.  Public  Review  and  Comment: 
Applications  may  be  inspected  at  the 
NMFS  Southeast  Regional  Office  (see 
ADDRESSES  and  DATES). 

2.  Consultation  with  Members  of  the 
Fishing  Industry.  Management 
Agencies.  Environmental  Organizations, 
and  Academic  Institutions.  NMFS  shall, 
at  its  discretion,  request  comments  from 
members  of  the  fishing  and  associated 
industries,  groups,  organizations  and 
institutions  who  have  knowledge  in  the 
subject  matter  of  a  project  or  who  would 
be  affected  by  a  project. 

3.  Consultation  with  Government 
Agencies:  Applications  will  be  reviewed 
by  the  NMFS  Southeast  Regional 
Program  Office  in  consultation  with  the 
NMFS  Southeast  Science  and  Research 
Director  and  appropriate  laboratory 
personnel,  NOAA  Grants  Officer  and,  as 
appropriate,  Department  of  Commerce 
bureaus  and  other  Federal  agencies,  for 
eUmination  of  duplicate  funding.  The 
Councils  may  be  asked  to  review 
projects  and  advise  of  any  real  or 
potential  conflicts  with  Council 
activities. 

C.  Funding  Decision 

After  projects  have  been  evaluated, 
the  Southeast  Regional  Director,  in 
consultation  with  the  NOAA  Assistant 
Administrator  for  Fisheries,  will 
ascertain  which  projects  do  not 
substantially  duplicate  other  projects 
that  are  currently  funded  by  NOAA  or 
are  approved  for  funding  by  other 
Federal  offices,  determine  the  projects 
to  be  funded,  and  determine  the  amount 
of  funds  available  for  the  program.  The 
exact  amount  of  funds  awarded  and 
specific  NMFS  cooperative  involvement 
with  the  activities  of  each  project  will 
be  determined  in  preaward  negotiations 


between  the  applicant,  the  NOAA 
Grants  Office  and  the  NMFS  program 
staff.  The  Department  of  Commerce  will 
review  all  projects  recommended  for 
funding  before  an  award  is  executed  by 
the  Grants  Officer.  The  funding 
instrument  will  be  determined  by  the 
Grants  Officer.  Projects  must  not  be 
initiated  by  a  recipient  until  a  signed 
award  is  received  from  the  Grants 
Officer.  For  multi-year  projects,  funds 
will  be  provided  when  specified  tasks 
are  satisfactorily  completed  and  after 
NMFS  has  received  MARFIN  funds  for 
subsequent  fiscal  years. 

V.  Administrative  Requirements 

A.  Applicant  Responsibility 

An  applicant  must: 

1.  Meet  all  application  requirements 
and  provide  all  information  necessary 
for  the  evaluation  of  the  project. 

2.  Be  available,  upon  request,  in 
person  or  by  designated  representative, 
to  respond  to  questions  during  the 
review  and  evaluation  of  the  project(s). 

3.  If  a  project  is  selected  by  NMFS  for 
funding,  the  applicant  must  be  willing 
and  able  to  cooperate  with  NMFS  in 
predetermined  project-related  activities 
and  programs,  and  to  provide  project 
data  and  results  to  the  NMFS  on  a 
schedule  determined  by  negotiation 
between  the  applicant  and  NOAA. 

4.  If  a  project  is  awarded,  manage  the 
day-to-day  operations  of  the  project,  be 
responsible  for  the  performance  of  all 
activities  for  which  funds  are  awarded, 
and  be  responsible  for  the  satisfactory 
completion  of  all  administrative  and 
managerial  conditions  required  by  the 
award.  This  includes  adherence  to 
procurement  standards  set  forth  in  the 
award  and  referenced  0MB  Circulars 
and  Department  of  Commerce 
regulations. 

5.  If  a  project  is  awarded,  keep  records 
sufficient  to  document  any  costs 
incurred  under  the  award,  and  allow 
access  to  records  for  audit  and 
examination  by  the  Secretary,  the 
Comptroller  of  the  United  States,  or 
their  authorized  representatives. 

6.  Fishery  data  collected  during  the 
course  of  a  project  that  could  be 
pertinent  to  fishery  management  needs 
must  be  available  to  NMFS  on  request, 
subject  to  pertinent  confidentiality 
requirements. 

'  7.  If  a  project  is  awarded,  project 
status  reports  on  the  use  of  hinds  and 
progress  of  the  project  must  be 
submitted  to  NMFS  within  30  days  after 
the  end  of  each  reporting  period.  The 
content  of  these  reports  will  include,  at 
a  minimum: 

a.  A  summary  of  work  conducted, 
which  includes  a  description  of  specific 
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accomplishments  and  milestones 
achieved; 

b.  The  degree  to  which  goals  at 
objectives  were  achieved  as  (Higinally 

projected; 

c.  Where  necessary,  the  reasons  why 
goals  or  objectives  are  not  being  met; 

d.  Any  proposed  changes  in  plans  or 
redirection  of  resources  or  activities  and 
the  reason  therefore;  and 

e.  Expenses  incurred  during  the 
reporting  period. 

8.  If  a  project  is  funded,  submit  an 
original  and  two  copies  of  a  final  report 
to  NMFS  within  90  days  after 
completion  of  the  project.  The  report 
must  describe  the  accomplishments  of 
the  project  and  include  an  evaluation  of 
the  work  performed  and  the  results  and 
benefits  of  the  work  in  sufficient  detail 
to  enable  NMFS  to  assess  the  success  of 
the  completed  project.  Results  must  be 
described  in  relation  to  the  project 
objectives  of  resolving  specific 
impediments  to  managing  or  using 
fisheries,  and  be  quantified  to  the  extent 
possible.  Potential  uses  of  project  results 
by  private  industry  or  fishery 
management  agencies  should  be 
specified.  Any  conditions  ot 
requirements  necessary  to  make 
productive  use  of  project  results  should 
be  identified. 

9.  Present  completed  project  results  at 
the  annual  MARFIN  conference  and 
submit  an  abstract  15  days  prior  to  the 
conference.  Travel  funds  for  the 
Principal  Investigator  to  attend  this 
meeting  will  be  provided  by  NMFS. 

10.  Recipients  and  subrecipients  are 
subject  to  all  applicable  Federal  laws 
and  Federal  and  DOC  policies, 
regulations,  and  procedures  applicable 
to  Federal  financial  assistance  awards. 

11.  For  each  project  funded,  three 
copies  of  all  publications  or  reports 
printed  with  grant  funds  must  be 
submitted  to  the  Program  Officer.  Any 
publication  printed  with  grant  funds 
must  identify  the  NOAA  MARFD^ 
program  as  the  funding  source,  along 
with  the  grant  award  number.  Grant 
recipients  also  must  submit  to  the 
Program  Officer  three  copies  of  all 
publications  resulting  wholly  or  in  part 
from  MARFIN  funded  projects,  to 
indicate  in  such  publications  the  role  of 
the  MARFIN  program  in  accomplishing 
the  research  and,  where  another 
Federally  funded  program  provides  data 
sources  used  in  the  research,  to  so 
indicate. 

B.  NMFS  Responsibility 

NMFS  Southeast  Region  will: 

1.  Provide  programmatic  information 

necessary  for  the  proper  submission  of 

applications. 


2.  Provide  advice  to  inform  applicants 
of  NMFS  fishery  management  and 
development  poUcies  and  goals. 

3.  As  required  by  the  terms  of 
negotiated  cooperative  agreements 
under  this  NMFS  financial  assistance 
program,  participate  with  the  recipient 
in  attaining  cooperative  activities,  and 
monitor  all  projects  after  award  to 
ascertain  their  effactiveness  in  achieving 
project  objectives  and  in  producing 
measurable  results.  Actual 
accomplishments  of  a  project  %vill  be 
compared  with  stated  objectives. 

4.  Refer  questions  regarding  grant 
management  policy  and  administration 
from  applicants/recipients  to  the  Grants 
Officer. 

C.  NOAA  Grants  Management  Officer 
Responsibility. 

The  NOAA  Grant  Management  Officer 
is  responsible  for  the  execution  of 
NOAA  Federal  Assistance  Awards.  The 
Grants  Officer  is  responsible  for  the 
business  management  aspects  of  awards, 
and  ser\'es  as  the  counterpart  to  the 
business  officer  of  the  recipient.  The 
Grants  Officer  works  closely  with  the 
Program  Officer,  who  is  responsible  for 
the  scientific,  technical,  and 
programmatic  aspects  of  the  project.  The 
official  grant  file  will  be  maintained  by 
the  Grant  Officer. 

VI.  Legal  Requirements. 

The  applicant  will  be  required  to 
satisfy  the  requirements  of  applicable 
local,  state,  and  Federal  laws. 

All  primary  applicants  must  submit  a 
completed  Form  CD-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Prospective  participants  (as  defined  at 
IS  CFR  pert  26,  section  105)  are  subject 
to  15  CFR  part  26,  "Nonprocurement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  form. 

Grantees  (as  defined  at  15  CFR  part 
26,  section  605)  are  subject  to  15  CFR 
part  26,  subpart  F,  "Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)"  and  the  related  section  of  the 
certification  form. 

Persons  (as  defined  at  15  CFR  part  28, 
section  105)  are  subject  to  the  lobbying 
provisions  of  31  U.S.C.  1352, 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions," 
and  the  lobbying  section  of  the 
certification  form  which  applies  to 
applications/bids  for  grants,  cooperative 
agreements,  and  contracts  for  more  than 
$100,000,  and  loans  and  loan  guarantees 
for  more  than  $150,000,  or  the  single 


family  maximum  mortgage  limit  for 
affected  programs,  whichever  is  greater. 

Any  applicant  that  has  paid  or  will 
pay  for  lobbying  using  any  funds  must 
submit  an  SF-IJ.I..  "Disclosure  of 
Lobbying  Activities,"  as  required  under 
15  CFR  part  28,  appendix  B. 

Recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  imder  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  from,  SF-4JLL. 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

Potential  recipients  may  be  required 
to  submit  an  "Identification-AppUcation 
for  Funding  Assistance"  form  (Form 
CI>-346),  which  is  used  to  ascertain 
background  information  on  key 
individuals  associated  with  the 
potential  recipient.  The  CD-346  form 
requests  information  to  reveal  if  any  key 
individuals  in  the  organization  have 
been  convicted  of,  or  are  presently 
facing,  criminal  charges  such  as  fraud, 
theft,  perjury,  or  other  matters  pertinent 
to  management  honesty  or  financial 
integrity.  Potential  recipients  may  also 
be  subject  to  reviews  of  Dun  and 
Bradstreet  data  or  other  similar  credit 
checks. 

A  false  statement  on  the  application 
msy  be  grounds  for  denial  or 
tenni.'iation  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C 
1001. 

Unsatisfactory  performance  under 
prior  Federal  awsirds  may  result  in  an 
application  not  being  considered  for 
funding. 

If  an  apphcation  for  an  award  is 
selected  for  funding,  the  Department  of 
Commerce  has  no  oi>hgatioD  to  provide 
any  additional  prospective  funding  in 
connection  with  that  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  total 
discretion  of  the  Department  of 
Commerce. 

Grants  awarded  pursuant  to  pertinent 
statutes  shall  be  in  accordance  with  the 
Fisheries  Research  Plan  (comprehensive 
program  of  fisheries  research)  in  effect 
on  the  date  of  the  award. 
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Classification 

NMFS  reviewed  this  solicitation  in 
accordance  with  E.0. 12291  and  the 
Department  of  Commerce  guidelines 
implementing  that  Order.  This 
solicitation  is  not  "major"  because  it  is 
not  likely  to  result  in  (1)  an  annual 
effect  on  the  economy  of  S 100  million 
or  more;  (2)  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  U.S.-based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets. 

This  notice  does  not  contain  policies 
with  sufficient  federalism  implications 
to  warrant  preparation  of  a  federalism 
assessment  under  E.O.  12612. 

Prior  notice  and  an  opportunity  for 
public  comments  are  not  required  by  the 
Administrative  Procedure  Act  or  any 
other  law  for  this  notice  concerning 
grants,  benefits,  and  contracts. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required  for  purposes  of 
the  Regulatory  Flexibility  Act. 

Information  collection  requirements 
contained  in  this  notice  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB  Clearance  No.  0648- 
0175)  under  the  provisions  of  the 
Paperwork  Reduction  Act.  The  CD-346 
form  also  referenced  in  the  notice  is 
approved  by  0MB  Clearance  Number 
0605-0001.  Public  reporting  burden  for 
Agency-specific  coUection-of- 
information  elements,  exclusive  of 
requirements  specified  under  applicable 
0MB  circulars,  is  estimated  to  average 
4  hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Regional 
Director  and  to  0MB  (see  AOOnESSES). 

This  program  is  subject  to  the 
provisions  of  E.O.  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

Authority:  16  U.S.C.  753a. 
Dated:  January  15, 1993. 
Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

IFR  Doc  93-1476  Filed  1-21-93;  8:45  am] 
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(DockM  No.  911172-2021] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Receipt  of  an  application  for  an 
experimental  fishing  permit. 

SiNMIARY:  NMFS  announces  receipt  of 
an  application  from  Terra  Marine 
Research  and  Education,  Incorporated, 
for  an  experimental  fishing  permit 
(EFP).  If  awarded,  this  permit  would 
authorize  an  experiment  in  which 
salmon  and  Pacific  halibut  caught  as 
bycatch  in  directed  groundfish  fisheries 
conducted  in  the  Bering  Sea  and 
Aleutian  Islands  area  (BSAI)  would  be 
processed,  delivered,  and  distributed, 
via  food  banks  without  charge,  to 
disadvantaged  individuals.  Issuance  of 
experimental  fishing  permits  is 
authorized  by  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
BSAI  (FMP)  and  its  implementing 
regulations. 

ADDRESSES:  Copies  of  the  experimental 
fishing  permit  application  are  available 
by  writing  to  Steven  Pennoyer,  Director, 
Alaska  Region,  National  Marine 
Fisheries  Service,  P.O.  Box  21668, 
Juneau,  AK  99802  (Attn:  Lori  Gravel). 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  J.  Berg,  Chief,  Fisheries 
Management  Division,  NMFS  (907-586- 
7230). 

SUPPt£MENTARY  INFORMATION:  The  FMP 
and  its  implementing  regulations  at  50 
CFR  part  675  specify  that  EFPs  may  be 
issued  to  authorize  fishing  that 
otherwise  would  be  prohibited  by  the 
FMP  and  regulations.  The  procedures 
for  issuing  permits  are  contained  in  the 
regulations  at  §675.6,. 

An  EFP  application  has  been  accepted 
for  review  and  copies  have  been 
forwarded  to  the  North  Pacific  Fishery 
Management  Council  (Council).  The 
Council  intends  to  review  the 
application  at  its  January  18-21, 1993, 
meeting,  which  will  be  held  at  the 
Hilton  Hotel,  Anchorage,  Alaska  under 
Council  agenda  item  D  4  o. 

The  applicant  proposes  to  determine 
the  feasibility  of  collecting  salmon  and 
Pacific  halibut  caught  as  bycatch  in 
directed  groundfish  fisheries  conducted 
in  the  BSAI.  These  bycatches  would  be 
processed,  delivered,  and  distributed, 
via  food  banks  without  charge,  to 
disadvantaged  individuals.  Other 
information  regarding  project  design, 
deposition  of  fish  harvested,  and  other 
information  is  contained  in  the 
application. 

Authority:  16  U.S.C.  1801  etseq. 


Dated:  January  14, 1993. 
Richard  H.  SchaefiBr, 

Director  of  Office  of  Fisheries,  Conservation 

and  Management,  National  Marine  Fisheries 

Service. 

[PR  Doc.  93-1478  Filed  1-15-93;  1:57  pml 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Establishment  of  an  Import  Limit  and 
Guaranteed  Access  Level  for  Certain 
Wool  Textile  Products  Produced  or 
Manufactured  in  tf>e  Dominican 
Republic 

January  14, 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

an  import  limit  and  guaranteed  access 

level. 

EFFECTIVE  DATE:  February  1, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  levels,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

A  Memorandum  of  Understanding 
(MOU)  dated  December  22, 1992, 
between  the  Governments  of  the  United 
States  and  the  Dominican  Republic, 
establishes,  among  other  things,  a  Umit 
and  guaranteed  access  level  for  wool 
textile  products  in  Category  443  for  the 
period  February  1,  1993  through 
December  31, 1993. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23, 1992).  Also 
see  57  FR  53882,  published  on 
November  13,  1992;  and  58  FR  3539, 
published  on  January  11, 1993. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notices  51  FR  21208, 


Federal  Register  /  Vol.  58,  No.  13  /  Friday,  January  22,  1993  /  Notices  5717 


published  on  June  11,  1986;  52  PR  6594. 
published  on  March  4, 1987;  52  PR 
26057,  published  on  July  10, 1987;  and 
54  FR  50425,  published  on  December  6, 
1989. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
J.  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

January  14^1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
\i0229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  6, 1992,  by  the 
Chajirman,  Committee  for  the  Implementation 
ofljaxtile  Agreements.  That  directive 
conterns  imports  of  certain  cotton,  wool  and 
mao-made  fiber  textile  products,  produced  or 
manufactured  in  the  Dominican  Republic 
and  exported  during  the  twelve-month 
period  beginning  on  January  1, 1993  and 
extending  through  December  31, 1993. 

Effective  on  February  1, 1993,  you  are 
directed  to  amend  the  November  6, 1992 
diractive  to  include  a  limit  for  wool  textile 
products  in  Category  443  for  the  period 
beginning  on  February  1, 1993^  and  extending 
through  December  31, 1993  at  a  level  of 
126v797  numbers'. 

Imports  charged  to  the  limit  for  Category 
443  for  the  period  beginning  on  September 

30. 1992  and  extending  through  January  31, 
1993  shall  be  charged  against  that  level  of 
restraint  to  the  extent  of  any  unfilled  balance. 
In  the  event  the  limit  established  for  that 
period  has  lieen  exhausted  by  previous 
entries,  such  goods  shall  be  subject  to  the 
level  set  forth  in  this  directive. 

The  limit  set  forth  above  is  subject  to 
adjustment  in  the  future  pursuant  to  the 
provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Dominican  Republic. 

Additionally,  pursuant  to  the 
Memorandum  of  Understanding  dated 
Deoember  22, 1992;  and  under  the  terms  of 
the  Special  Access  Program,  as  set  forth  in  51 
FR  21208  (June  11, 1986),  52  FR  26057  (July 
10, 1987)  and  54  FR  50425  (December  6, 
1989),  effective  on  February  1, 1993,  a 
guaranteed  access  level  is  being  established 
for  properly  certified  textile  products 
assembled  in  the  Dominican  Republic  from 
fabric  formed  and  cut  in  the  United  States  in 
wool  textile  products  in  Category  443  for  the 
period  February  1, 1993  through  December 

31. 1993  at  a  level  of  50,000  numbers. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 


■  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  January  31, 1993. 


to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
J.  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Affvements. 
[FR  Doc.  93-1461  Filed  1-21-93;  8:45  am) 
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Amendment  of  Export  Visa 
Requirements  for  Cotton,  Wool,  Man- 
Made  Fibet\  Siik  Blend  and  Other 
Vegetable  Fiber  Textile  Products 
Produced  or  IManufactured  in 
Indonesia 

January  15, 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  amending 

visa  requirements. 

EFFECTIVE  DATE:  February  1, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  existing  export  visa  arrangement 
between  the  Governments  of  the  United 
States  and  Indonesia  is  being  amended, 
for  goods  exported  on  and  after 
February  1, 1993,  to  require  a  new 
special  commercial  invoice.  However, 
for  goods  exported  during  the  period 
February  1, 1993  through  February  28, 
1993  either  the  old  commercial  invoice 
or  the  new  commercial  invoice  may  be 
used.  For  goods  exported  on  and  after 
March  1, 1993  the  new  commercial 
invoice  must  be  used. 

See  52  FR  20134,  published  on  May 
29, 1987. 
J.  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textilfl 
Agreements 

January  15, 1993. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 
Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  May  19, 1967,  by  the 
Chairman,  Committee  for  the  Implementation 


of  Textile  Agreements.  That  directive 
directed  you  to  prohibit  entry  of  certain 
cotton,  wool,  man-made  fiheT,  silk  blend  and 
other  vegetable  fit>er  textile  products, 
produced  or  manufactured  in  Indonesia  for 
which  the  Government  of  Indonesia  has  not 
issued  an  appropriate  visa. 

Effective  on  Febriiary  1, 1993,  you  are 
directed  to  amend  further  the  May  19, 1987 
directive  to  require  a  new  commercial 
invoice  for  shipments  of  cotton,  wool,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textile  products,  produced  or 
manufactured  in  Indonesia  and  exported 
from  Indonesia  on  and  after  February  1, 1903. 
For  merchandise  exported  during  the  period 
February  1, 1993  through  February  28, 1993, 
either  the  old  commercial  invoice  or  the  new 
commercial  invoice  may  be  used.  For  goods 
exported  on  and  after  March  1 ,  1993,  only  the 
new  commercial  invoice  may  be  used. 

Shipments  entered  or  witudrawn  from 
warehouse  according  to  this  directive  which 
are  not  accompanied  by  an  appropriate 
export  visa  shall  be  denied  enoy  and  a  new 
visa  must  be  obtained. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  fells  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
J.  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

(FR  Doc.  93-1454  Fiied.1-21-93;  8:45  am] 
BtLUNO  COOC  3610-OR-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory  Board 
of  the  Aging  Aircraft  Ad  Hoc  Committee 
will  meet  on  February  5, 1993  from  8 
a.m.  to  5  p.m.  at  ANSER  Corp, 
Arlington,  VA. 

The  purpose  of  this  meeting  is  to 
receive  briefings,  hold  discussions  and 
begin  report  writing  on  projects  related 
to  Air  Force  Aging  Aircraft.  This 
meeting  will  involve  discussions  of 
classified  defense  matters  listed  in 
section  552(c)  of  title  5,  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  will  be  closed 
to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697-4648). 
Patiy  f.  Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
IFR  Doc  93-1492  Filed  1-21-93;  8:45  ami 
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USAF  SctMitHic  Advtsory  Board; 


The  USAF  Scientific  Advisory  Board 
of  the  Current  State  of  the  Air  Forces 
Panel  (Information  Architecturs)  will 
meet  on  February  8-9. 1993  from  8  a.m. 
to  5  p.m.  at  Air  Force  Communication 
Command,  Scott  AFB.  IL. 

The  purpose  of  this  meeting  is  to 
receive  briefings,  hold  discussions  and 
begin  report  writing  on  projects  related 
to  Information  Architectures.  This 
meeting  will  involve  discussions  of 
classified  defense  matters  listed  in 
section  552b[c)  of  title  5,  United  States 
Code,  specifically  subparagraph  (1) 
Iheraof,  and  accordingly  will  be  closed 
to  the  public. 

For  further  information,  contact  the 
Scientific  Advis(My  Board  Secretariat  at 
(703) 697-4648. 


P«t«yl. 

Air  Force  Federal  Register  Liaison  Officer. 
|FR  Doc  93-1493  Filed  1-21-93:  8:45  ami 
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USAF  Scientific  Advisory  Board; 
Meeting 

The  USAF  Scientific  Advisory  Board 
of  the  Mission  Analysis  Panel 
{Information  Architecture)  will  meet  on 
February  8-9, 1993  from  8  a.m.  to  5  p.m. 
at  the  Air  Combat  Command,  Langley 
AFB.VA. 

The  purpose  of  this  meeting  is  to 
receive  briefings,  hold  discussions  and 
begin  report  writing  on  projects  related 
to  Information  Architectures.  This 
meeting  will  involve  discussions  of 
classified  defense  matters  listed  in 
section  552b(c)  of  title  5,  United  States 
Code,  specifically  subparagraph  (1) 
thereof,  and  accordingly  will  be  closed 
to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703) 697-4648. 
Patsy  |.  Connar, 

Air  Force  Federal  Register  Liaison  Officer. 
|FR  Doc.  93-1491  Filed  1-21-93:  8:45  ami 
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USAF  Scientific  Advisory  Board; 
lAeeting 

The  USAF  Scientific  Advisory  Board 
of  the  Current  State  of  the  Air  Forces 
Panel  (Information  Architecture)  will 
meet  on  February  25-26, 1993  from  8 
a.m.  to  5  p.m.  at  Tinker  AFB,  OK. 

The  purpose  of  this  meeting  is  to 
receive  briefings,  hold  discussions  and 
begin  report  writing  on  projects  related 
t  J  Air  Force  Logistics.  Tnis  meeting  will 
Involve  discussions  of  classified  defense 


matters  listed  in  section  552b(c)  of  title 
5,  United  States  Code,  specifically 
subparagraph  (1)  thereof,  and 
accordingly  will  be  closed  to  the  public 

For  further  information,  contact  the 
Scientific  Advisory  Bocud  Secretariat  at 
(703) 697-4648. 
Patsy  J.  Coanar, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  93-1490  Filed  1-21-93;  8:45  am] 

aiUJNQ  CODE  3010-01-a 


DEPARTMENT  OF  EDUCATION 

National  Education  Goals  Panel, 
Meeting 

AGENCY:  National  Education  Goals 
Panel,  Education. 

ACTXm:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the  date 
and  location  of  a  forthcoming  meeting  of 
the  National  Education  Goals  Panel. 
This  notice  also  describes  the  functions 
of  the  panel  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 

DATES:  February  19, 1993,  time  to  be 
announced. 

ADDRESSES:  Hyatt  Regency  Washington 
on  Capitol  Hill,  400  New  Jersey  Avenue 
NW..  Washington.  DC  20001. 

FOR  FimTNER  INFORMATION  CONTACT: 
Laura  Lancaster,  Public  Information 
Officer,  1850  M  Street  NW.,  suite  270, 
Washington,  DC  20036.  Telephone  (202) 
632-0952. 

SUPPLEMENTARY  INFORMATION:  The 

National  Education  Goals  Panel  was 
created  to  monitor  and  report  annually 
to  the  President,  Governors  and 
Congress  on  the  progress  of  the  nation 
toward  meeting  the  six  National 
Education  Goals  adopted  by  the 
President  and  Governors  in  1989. 

The  meeting  of  the  panel  is  op)en  to 
the  public.  The  agenda  includes 
discussion  of  feedbaclc  to  the  1992 
National  Education  Goals  Report  and 
suggestions  for  improvement  of  format. 

Records  are  kept  of  all  panel 
proceedings,  and  are  available  for  public 
inspection  at  the  Office  of  the  Goals 
Panel  at  1850  M  Street  NW.,  suite  270, 
Washington,  DC  20036,  from  the  hours 
of  10  a.m.  to  5  p.m. 

Dated:  January  13, 1993. 
Lanny  Gri£Bth, 
Assistant  Secretary,  Office  of 
Intergovernmental  and  Interagency  Affairs. 
[FR  Doc  93-1542  Filed  1-21-93;  8:45  am] 

BIUMGCOOE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Fadaral  Enargy  Regulatory 
Commission 

[Docket  No.  QFS5-31 1-002] 

Acme  POSDEF  Partners,  LP.; 
Supplement  to  Rling 

January  14, 1993. 

On  January  8, 1993,  Acme  POSDEF 
Partners,  L.P.  tendered  for  filing  a 
supplement  to  its  filing  in  this  docket 
No  determination  has  been  made  that 
the  submittal  constitutes  a  complete 
filing. 

The  supplement  provides  additional 
information  pertaining  primarily  to  the 
technical  data  and  the  ownership 
structure  of  the  cogeneration  facility. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  625  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  by 
January  29, 1993,  and  must  be  served  on 
the  applicant.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CashaU. 
Secretary. 

IFR  Doc  93-1535  Filed  1-21-93:  8:45  am] 
eauNO  CODE  trir-ot-ai 


[Docket  Noe.  CP93-1 41-000,  at  el.] 

Iroquois  Gas  Transmission  System, 
Inc.,  at  ai.;  Natural  Gas  Certificate 
Filings 

January  13, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Iroquois  Gas  Transmission  System. 
Inc. 

(Docket  No.  CP93-141-0001 

Take  notice  that  on  December  31, 
1992,  Iroquois  Gas  Transmission 
System,  L.P.  (Iroquois),  One  Corporate 
Drive,  suite  606,  Shelton,  Connecticut 
06484,  filed  in  Docket  No.  CP93-141- 
000,  an  application  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  construction 


and  operation  of  a  compressor  station  to 
be  located  in  the  town  of  Croghan,  New 
York  at  a  cost  of  $25,915,000.  Iroquois 
states  that  the  compressor  station  is 
necessary  to  provide  natural  gas 
transportation  services  for  two  shippers 
in  the  aggregate  amount  of  99.5  MMcf/ 
d.  Iroquois  states  that  it  has  entered  into 
precedent  agreements  with  Selkirk 
Cogen  Partners,  L.P.  for  service  for  55 
MMcf/d  and  with  Rotterdam  Generating 
Company,  L.P.  for  service  for  44.5 
MMcf/d.  Iroquois  will  provide  this  firm 
gas  transportation  service  under  its 
blanket  certificate. 

Comment  date:  February  3, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  CNG  Transmission  Corporation 

(Docket  No.  CP93-149-0001 

Take  notice  that  on  January  7, 1993, 
CNG  Transmission  Corporation  (CNG), 
445  West  Main  Street,  Clarksburg,  West 
Virginia  26301,  filed  in  Docket  No. 
CP93-1 49-000  an  application  pursuant 
to  section  7(b)  of  the  Natural  Gas  Act  for 
authorization  to  abandon  certificated  ' 
contract  storage  service  for 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

CNG  requests  a  Commission  order 
approving  the  abandonment  of  the  Rate 
Schedule  GSS  storage  service  to  Transco 
under  and  expired  service  agreement 
dated  September  12, 1972,  to  provide 
37,975,000  Mcf  of  storage  capacity 
(approximately  39,038,  300  dt 
equivalent  of  natural  gas)  and  a 
maximum  daily  demand  of  603,500  Mcf 
(approximately  620,398  dt  equivalent  of 
natural  gas),  to  be  effective  no  later  than 
October  7, 1994.  CNG  states  that  by 
letter  dated  October  7, 1992,  it  provided 
timely  notice  to  Transco  that  it  was 
terminating  its  existing  service 
agreement,  whose  primary  term  expired 
April  1, 1992,  to  be  effective  on  twenty- 
four  months  advance  notice. 

CNG  states  that  upon  approval  of  this 
abandonment,  it  will  provide  service 
under  CNG's  revised  Docket  No.  RS92- 
14-000  Rate  Schedule  GSS  directly  to 
those  Transco  customers  desiring  such 
services  under  revised  terms  and 
conditions.  CNG  states  that  it  proposes 
to  make  available  to  Transco's  GSS 
customers  on  a  pro  rata  basis  up  to 
36,838,380  dt  equivalent  of  natural  gas 
of  storage  capacity  and  585,437  dt 
equivalent  of  natural  gas  per  day  of 
storage  demand.  CNG  requests  waiver  of 
the  Commission's  first-come,  first- 
served  regulations  to  permit  CNG  to 
commence  storage  service  to  Transco's 
Rate  Schedule  GSS  customers  imder 


Part  284  of  the  Commission's 
Regulations. 

Comment  date:  February  3, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
file  with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NW.,  Washington,  DC  20426,  a  motion 
to  intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.10).  All 

Erotests  filed  with  the  Commission  will 
B  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pivsuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  93-1387  Filed  1-21-93:  8:45  am] 

WLLMQ  COOe  C717-01-M 

[Doclwt  No.  QF9»-1S-000] 

Central  Rorida  Power,  LP.; 
Amendment  to  Filing 

January  13, 1993. 

On  January  12, 1993,  Central  Florida 
Power,  L.P.  (Applicant)  tendered  for 
filing  supplemental  information  in  this 
docket. 

The  supplemental  information 
pertains  to  the  ownership  structure.  No 


determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  Noilh 
Capitol  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  by 
February  1, 1993,  and  must  be  served  on 
the  AppUcant.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loia  D.  CufaeU, 
Secretary. 

(PR  Doc.  93-1391  Filed  1-21-93;  8:45  am] 
BKUNQ  COM  Cn7-0f-M 


pocket  No.  CP92-552-002] 

Granite  State  Qaa  Tranamlaaion,  Inc.; 
Propoaed  Ratea  and  Tariff  Proviaiona 

January  13, 1993. 

Take  notice  that  on  December  30, 
1992,  Granite  State  Gas  Transmission, 
Inc.  (Granite  State),  300  Friberg 
Parkway,  Westborough,  Massachusetts 
01581-5039  tendered  for  filing  with  the 
Commission  the  original  and  revised 
tariff  sheets  listed  below  in  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1, 
containing  proposed  rates  and  tariff 
provisions  to  provide  open-access 
transportation  services  on  its  pipeline 
system  pursuant  to  part  284,  subpart  G, 
of  the  Qsmmission's  Regulations, 
effective  January  30, 1993: 

Purpose  and  Content 

Third  Revised  Sheet  No.  1— Table  of 

Contents 
Third  Revised  Sheet  No.  20— Indices 
Original  Sheet  No.  27 — Transportation  Rates 
Original  Sheet  No.  28 — Reserved-Future  Use 
Second  Revised  Sheet  No.  30 — Indices 
Original  Sheet  Nos.  91-91 H— Rate  Schedule 

FT-1 
Original  Sheet  Nos.  92-92H— Rate  Schedule 

IT-1 
Original  Sheet  Nos.  93-99— Reserved-Future 

Use 
Second  Revised  Sheet  No.  100 — Indices 
First  Revised  Sheet  No.  101— GT4C, 

Definition  of  Terms 
First  Revised  Sheet  No.  102— GT»C 

Definition  of  Terms 
Original  Sheet  Nos.  102A-102B— GT»C 

Definition  of  Terms 
Original  Sheet  Nos.  150-157— QualiScatioD' 

for  Trans.  Service 


5720 


Federal  Regtoter  /  Vol.  56,  No.  13  /  Friday,  January  22,  1993  /  Noticet 


Original  Sheet  Nos.  15«-164— Scheduling  k 

Allocatioo 
Origliial  Sheet  hk*  165-16»-^Scheduliiig  & 

RaUnHng 

Original  Sheet  Not.  170-176— Trans.  Raquott 

Fonn 
Original  Sheet  Nos.  177-179— Oetennination: 

Receipt  and  Delivef7  Point 
Original  Sheet  Nos.  180-197— Operating 

Balancing  Agreements:  Receipt  and 

Delivery  Points 
Original  Sheet  Nos.  196-199— Resenrod- 

FutureUse 
First  Revised  Sheet  No.  200— Indices 
Original  Sheet  Nos.  212-2121— Form  of 

Contract-Firm  Transportation 
Original  Sheet  Nos.  213-213H— Form  of 

Contract-Interim  Transportation 
Original  Sheet  Nos.  214-220— Reserved- 
Future  Use 

According  to  Granite  State  its  filing  is 
submitted  in  compliance  with 
provisions  in  a  cwtificate  order  issued 
November  2, 1992  in  Docket  No.  CP92- 
552-000  granting  Granite  State  a  blanket 
transportation  certificate  under  part  284, 
subpart  G.  of  the  Commission's 
Regulations  and  directing  Granite  State 
to  file  part  284  tariff  provisions  and  rate 
schedules  for  firm  and  interruptible 
transportation  services  and  storage, 
together  with  general  terms  and 
conditions  applicable  to  such  services. 

Granite  Slate  further  states  that  the 
Commission  approved  a  settlement  of 
its  rate  proceeding  in  E>ocket  No.  W'gi- 
164-000  on  June  29, 1992.  According  to 
Granite  State,  the  settlement  approved 
non-gas  rates  for  sales  and 
transportation  services  in  two  phases. 
Granite  Stale  states  that  the  settlement 
rates  were  derived  according  to  the 
Straight  Fixed  Variable  methodology 
applied  to  the  settlement  cost  of  service. 
It  is  further  stated  that  the  Phase  1 
settlement  rates  become  effective  July  1, 
1992  and  the  Phase  2  rates  were 
authorized  to  be  effective  on  November 
1.  1992  but  in  any  event  on  January  1. 
1993.  Granite  State  further  states  that 
the  rates  for  the  open-access 
transportation  services  proposed  in  its 
filing  are  the  Phase  2  transportation 
rates  approved  in  the  settlement  in 
Docket  No.  RP91-164-000. 

Since  this  filing  is  the  first  offering  of 
open-access  transportation  services  on 
its  system,  Granite  State  proposes  a 
"window  period"  between  January  11 
and  January  22, 1993  during  which  it 
will  accept  requests  for  transportation 
service.  Granite  State  further  states  that 
all  properly  completed  transportation 
requests  received  during  the  request 
period  will  be  granted  equal  priority  in 
the  allocation  of  available  capacity  on 
its  system. 

Granite  State  states  that  copies  of  its 
filing  were  served  on  its  affiliated 
tlistribution  company  customers.  Bay 


State  Gas  Company  and  Northern 
UtiUties,  Inc.  and  a  direct  customer. 
Pease  Air  Forc»  Base.  Granite  State 
further  states  that  copies  of  its  filing 
have  also  been  served  on  the  regulatory 
commissions  of  the  States  of  Maine, 
Massachiisetts  and  New  Hampshire. 
Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington,  DC  20426,  in  accordance 

with  Rule  211  of  the  Commission's 

Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  January  21. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  pubUc  inspection. 
LokaCaalwU. 
SecTBtory. 
IFR  Doc  93-1390  Filed  1-21-93;  8:45  am] 

MLUNO  COOe  S717-01-M 


[Prolect  No*.  2069-003,  et  aL] 

Hydroelectric  Applications;  Arizona 
Pul}lic  Service  Company,  et  al. 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1.  a.  Type  of  Application:  New 
License  for  Major  Project  (Tendered 
Notice). 

b.  Project  No.:  2069-003. 

c.  Date  filed:  December  18, 1992. 

d.  Applicant:  Arizona  Public  Service 
Company. 

e.  Name  of  Project:  Childs-Irving 
Hydrt)electric  Project. 

f.  Location:  Entirely  within  the 
Coconino  and  Tonto  National  Forests, 
on  Fossil  Creek,  in  Yavapai  and  Gila 
Counties,  Arizona.  TllN,  R6E;  TllN, 
R7E;  T12N,  R6E;  T12N,  R7E. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825(r). 

h.  Applicant  Contact:  Fearl  M.  Parker, 
Environmental  Licensing,  Arizona 
Public  Service  Company,  P.O.  Box 
53999.  Station  9364,  Phoenix,  Arizona 
85072-3999. 

i.  FERC  Contact:  Mr.  Michael 
Strzelecki,  (202)  219-2827. 

j.  Description  of  Project:  The  project 
as  licensed  includes  two  existing 
developments.  The  Irving  development 
consists  of:  (1)  A  5-foot-high  concrete 
diversion  structure  on  Fossil  Creek;  (2) 
a  16,578-foot-long  flume;  (3)  a  3,278- 
foot-long  penstock;  (4)  a  powerhouse 
containing  one  generating  unit  with  a 


total  installed  capacity  of  1,600  kW;  (5) 
a  trailrace  rettiming  water  to  the  flume 
of  the  Childs  development;  (6)  a  6.31- 
mile-long  transmission  line  leading  to 
the  powerhouse  of  the  Childs 
development:  and  (7)  appurtenant 
facilities. 

The  Childs  development  consists  of: 
(1)  A  5-foot-hlgh  diversion  structure  on 
Fossil  Creek  located  350  feet  upstream 
of  the  Irving  poweifaouse;  (2)  a  23,190- 
foot-long  conduit  discharging  into  the 
licensee's  Stehr  Lake;  (3)  the  23-acre 
lake  created  by  a  12-f6ot-high  dam  and 
a  20-foot-high  dam;  (4)  a  6,281-foot-long 
pressure  tunnel  connecting  the  lake 
with  a  penstock:  (5)  the  4,800-foot-long 
penstock;  (6)  a  powerhouse  containing 
three  generating  units  with  a  total 
installed  capacity  of  5,400  kW;  (7)  a 
tailrace  discharging  water  into  the  Verde 
River;  (8)  two  200-foot-long 
transmission  lines  interconnecting  with 
the  Arizona  Public  Service  Company 
transmission  grid;  and  (9)  appurtenant 
facilities. 

k.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO),  as  required 
by  106.  National  Historic  Preservation 
Act.  and  the  regulations  of  the  Advisory 
Council  on  Historic  Preservation,  36 
CFR,  800.4. 

L  Under  §4. 32(b)(7)  of  the 
Commission's  regulations  (18  CFR 
4.32(b)(7),  if  any  resource  agency, 
SHPO,  Indian  Tribe,  or  person  believes 
that  the  applicant  should  conduct  an 
additional  scientific  study  to  form  an 
adequate  factual  basis  for  a  complete 
analysis  of  the  application  on  its  merits, 
they  must  file  a  request  for  the  study 
with  the  Commission  not  later  than  60 
days  after  the  applicant  is  filed,  (on  or 
before  February  16, 1993)  and  must 
serve  a  copy  of  the  request  on  the 
applicant. 

m.  The  Commission's  deadline  for  the 
applicant's  filing  of  a  final  amendment 
to  the  application  is  March  18, 1993. 

2.  a.  Type  of  Application:  Subsequent 
License. 

b.  Project  No.:  2341-004. 

c.  Date  filed:  November  20, 1991. 

d.  Applicant:  Georgia  Power 
Company. 

e.  Name  of  Project:  Langdale. 

f.  Location:  On  the  Chattahoochee 
River  in  Harris  County,  Georgia,  and 
Chambers  County,  Alabama. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use.  791(a)-825(r). 

h.  Applicant  Contact:  Major  H. 
Thompson,  Jr.,  Manager.  FERC 
Licensing  and  Compliance,  P.O.  Box 
4545.  Atlanta,  GA  30302.  (404)  526- 
7140. 

i.  FERC  Contact:  James  Hunter  at  (202) 
219-2839. 
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t  Deadline  Date:  March  8, 1993. 
.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time,  see 
attached  paragraph  DlO. 

L  Description  of  Project:  The  project 
consists  of:  (1)  A  15-foot-high,  1,892- 
foot-long  rubble  masonry  dam  vdth  a 
1 ,362-foot-long  overflow  spillway  at 
elevation  550.25  feet  and  a  gated  intake 
section  containing  two  active  and  four 
retired  water  passageways  connecting  to 
the  powerhouse,  each  25  feet  wide,  15 
feet  high,  and  30  feet  long;  (2)  a 
reservoir  with  a  siuface  area  of 
approximately  270  acres  at  the  spillway 
elevation;  (3)  an  integral,  35-foot-wide, 
245-foot-high,  concrete  and  brick 
powerhouse  on  the  right  bank 
containing  two  identical  generating 
units  with  a  total  installed  capacity  of 
1.040  kw;  (4)  a  250-fDOt-wide,  1,500- 
foot-long  tailrace  channel;  and  (5)  a 
substation  connecting  directly  to  the 
applicant's  distribution  system.  The 
average  annual  generation  is  5.12  GWh. 
The  applicant  is  not  proposing  any 
changes  to  the  existing  project  works. 

m.  Purpose  of  Project:  Power 
generated  at  the  project  is  delivered  to 
customers  within  the  applicant's  service 
area. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
DlO. 

0.  Available  L.ocations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room 
3104,  Washington,  DC  20426.  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Georgia  Power 
Company's  office  at  333  Piedmont 
Avenue,  Atlanta,  Georgia,  (404)  526- 
6526. 

3.  a.  Type  of  Application:  Subsequent 
License. 

b.  Project  No.:  2350-005. 

t.  Date  filed:  November  20, 1991. 

d*  Applicant:  Georgia  Power 
Company. 

e.  Name  of  Project:  Riverview. 

f.  Location:  On  the  Chattahoochee 
River  in  Harris  County,  Georgia,  and 
Chambers  County,  Alabama. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a}-625(r). 

h.  AppUcant  Contact:  Major  H. 
Thompson,  Jr.,  Manager,  FERC 
Licensing  and  Comphanoe,  P.O.  Box 
4545.  Atlanta,  GA  30302,  (404)  526- 
7140. 

i.  FERC  Contact:  James  Hunter  at  (202) 
21&-2839. 

Deadline  Date:  March  8, 1993. 


k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time,  see 
attached  paragraph  DlO. 

1.  Description  of  Project:  The  |m)ject 
consists  o^  (1)  A  15-foot-high,  994-fbot- 
long  stone  masonry  divereion  dam  with 
an  overflow  spillway  at  elevation  532.3 
feet;  (2)  a  back-chaimel  headrace  about 
5,000  feet  long;  (3)  a  200-foot-lons  lower 
stone  masonry  dam  with  an  overflow 
crest  at  elevation  530.5  feet,  raised  to 
532.5  feet  with  flashboards;  (4)  a  58- 
foot-long,  61-foot-wide,  25-foot-high, 
concrete  and  brick  poweiliouse  at  the 
western  end  of  the  lower  dam  with  a 
gated  intake  section  containing  two  22- 
foot-wide,  18-foot-high,  30-foot-long 
water  passageways  connecting  to  the 
two  generating  units  rated  at  240  kW 
each;  (5)  a  100-foot-wide,  2,000-foot- 
long  tailrace  channel;  and  (6)  a 
substation  connecting  directly  to  the 
applicant's  distribution  system.  The 
average  annual  generation  is  2.99  GWh. 
The  applicant  is  not  proposing  any 
changes  to  the  existing  project  works. 

m.  Purpose  of  Project:  Power 
generated  at  the  project  is  delivered  to 
customera  within  the  applicant's  service 
area. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
DlO. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Georgia  Power 
Company's  office  at  33  Piedmont 
Avenue,  Atlanta,  Georgia,  (404)  526- 
6526. 

4.  a.  Type  of  Application:  New 
License. 

b.  Project  No.;  2389-012. 

c.  Date  Filed;  December  20, 1991. 

d.  Applicant:  Edwards  Manufecturing 
Company  and  the  City  of  Augusta, 
Maine. 

e.  Name  of  Project:  Edwards  Dam 
Project. 

f.  Location:  On  the  Kennebec  River  in 
Kennebec  County,  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-«25(r), 

h.  Applicant  Contact:  Mr.  Fred  Ayer, 
Northrop,  Devine,  &  Tarbell,  Inc.,  500 
Washington  Avenue,  Portland,  Maine 
04103.  (207)  775-4495. 

i.  FERC  Contact:  Robert  Bell  (202) 
219-2806. 

j.  Comment  Date:  March  5, 1993. 


k.  Status  of  EnviroiuMDtal  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time,  see 
attached  standard  paragraph  El. 

L  With  this  notioe,  we  are  initiating 
consultation  with  the  State  Historic 
Pretervation  0£Bcer  (SHPO),  as  required 
by  section  106,  National  Historic 
Preservation  Act,  and  the  regulatioos  of 
the  Advisory  Council  on  Historic 
Preservation,  36  CFR  at  800.4. 

m.  Description  of  Project:  The  project 
consists  of  ue: 

(1)  An  upgraded  and  reinforced, 
concrete-capped,  timber  crib  dam, 
totaling  about  917  feet  long,  consisting 
of  (a)  an  east-side,  masonry  abutment, 
about  40  feet  high,  with  a  top  elevation 
of  33.0  feet  msl;  (b)  a  west-side,  masonry 
abutment,  with  a  top  evaluation  of  34.7 
feet  msl;  (c)  an  850-foot-long  primary 
spillway  section,  with  a  maximum 
height  of  42  feet  at  a  crest  elevation  of 
19.5  feet  msl,  topped  with  a  proposed  6- 
foot-high  inflatable  crest  control,  rubber 
dam;  and  (d)  a  67-foot-long  bulkhead 
spillway  section,  with  a  maximum 
height  of  35  feet  at  a  crest  elevation  of 
29.0  feet  msl; 

(2)  An  expanded  power  canal,  with  an 
average  width  of  126  feet,  consisting  of 
new  tied-back,  560-fbot-long  retaining 
walls  with  top  elevations  ranging  from 
35.0  to  50.0  feet  msl; 

(3)  A  new  gatehouse,  about  125  feet 
long  by  25  feet  wide  by  28  feet  high, 
having  four  vratical  lift  gates,  each  27 
feet  wide  by  22  feet  high,  at  a  sill 
evaluation  of  9.0  feet  msl; 

(4)  A  masonry  and  steel  powerhouse, 
known  as  Wheelhouse  No.  4,  which 
would  remain  the  same,  about  117  fset 
long  by  85  feet  wide  by  65  feet  high, 
equipped  with  (a)  seven  vertical 
generating  units,  with  (b)  a  total  rated 
capacity  of  2,850  kilowatts  (kW),  (c)  a 
hydraulic  capacity  ranging  from  246  to 
2,682  cfs,  and  (d)  a  net  head  of  17  feet; 

(5)  A  new  excavated  powerhouse, 
about  140  feet  long  by  63  feet  wide  by 
94  feet  high,  containing  (a)  one  vertical 
Kaplan  generating  unit,  with  (b)  a  rated 
capacity  of  8,000  kW,  (c)  a  hydraulic 
capacity  of  5,800  cfe,  and  (d)  a  net  head 
of  18  feet; 

(6)  New  upstream  and  downstream 
fish  passage  fedlities,  to  be  located 
along  the  east  wall  of  the  power  canal, 
between  the  two  powerhouses,  in  detail: 
(a)  the  upstream  passage  fecility  would 
consist  of  fish  transport  channels,  a 
central  fish  attraction  pool,  a  duplex 
fish  lift  sorting  and  holding  tanks, 
piping,  an  exit  chaimel  and  weir  leading 
to  the  power  canal;  (b)  the  downstream 
passage  facility,  would  consist  of  a 
concrete  gated  entrance  chamber,  to  be 
located  near  the  intake  of  each 
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powerhouse,  and  sluice  piping,  exiting 
into  the  tailrace; 

(7)  The  altered  impoundment,  at  the 

f>lant's  hydraulic  capacity  of  8,500  cfis  or 
ess,  would  measure  about  79.400  feet 
long,  with  (a)  a  surface  area  of  about 
1,169  AC;  (b)  a  gross  storage  capacity  of 
18.437  AF;  (c)  a  usable  storage  capacity 
of  4.035  AF;  and  (d)  a  normal  pool 
headwater  elevation  of  25.0  feet  msl; 

(8)  A  new  project  substation;  and 

(9)  Appurtenant  facilities. 

The  existing  project  would  also  be 
subject  to  Federal  takeover  under 
Sections  14  and  15  of  the  Federal  Power 
Act.  Based  on  the  expiration  of 
December  31, 1993,  the  Applicant's 
estimated  net  investment  in  the  project 
would  amoimt  to  $6,373,457. 

o.  Purpose  of  Project:  Project  power 
would  be  sold  to  Central  Maine  Power 
Corporation. 

p.  This  notice  also  consists  of  the 
following  standard  paragraphs:  Bl  and 
El. 

q.  Available  Location  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room 
3104.  Washington,  DC.  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Edwards  Manufacturing 
Company,  250  Minot  Avenue,  Auburn, 
ME  04210  or  by  calling  (207)  353-4111. 

5.  a.  Type  of  Filing:  Major  New 

b.  Project  No.:  2425-001. 

c.  Date  Filed:  December  12, 1991. 

d.  Applicant:  The  Potomac  Edison 
Company. 

e.  Name  of  Project:  Luray/Newport 
Project. 

f.  Location:  On  the  South  Fork  of  the 
Shenandoah  River  in  Page  County, 
Virginia. 

g.  Filed  pursuant:  Federal  Power  Act, 
16  U.S.C,  section  791(a)  -  825(r). 

h.  Applicant  Contact:  Mr.  D.E^ 
Gervenak,  Executive  Director, 
Operations,  Allegheny  Power  Service 
Corporation,  800  Cabin  Hill  Drive, 
Greensburg,  PA  15601,  (412)  838-6835. 

i.  FERC  Contact:  Hector  M.  Perez 
(202)  219-2843. 

t  Comment  Date:  March  1, 1993. 
.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time  see 
attached  paragraph  DlO. 

1.  The  existing  project  comprises  the 
Luray  and  the  Newport  Developments 
described  beiow. 

The  Luray  Development  consists  of: 
(1)  A  21.9-foot-high,  525-foot-long 
reinforced  concrete  dam  impounding  a 


small  reservoir  with  a  storage  capacity 
of  880  acre-feet;  (2)  a  powerhouse  at  the 
southeast  end  of  the  dam  containing  3 
units  with  a  total  capacity  of  1,600  kW; 
(3)  a  1.54-mile-long.  34.5  kV 
transmission  line;  and  (4)  other 
appurtenances. 

The  Newport  Development  consists 
of:  (1)  A  28.8-foot-high,  443-foot-long 
reinforced  concrete  dam  impounding  a 
small  reservoir  with  storage  capacity  of 
1,090  acre- feet;  (2)  a  powerhouse  at  the 
northwest  end  of  the  dam  containing  3 
units  with  a  total  installed  capacity  of 
1,400  kW;  (3)  a  70-foot-long,  34.5kV 
transmission  line;  and  (4)  other 
appurtenances. 

m.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO),  as  required 
by  section  106,  National  Historic 
Preservation  Act,  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation,  36  CFR  800.4 

n.  Purpose  of  this  Project:  The  energy 
generated  by  the  project  is  integrated 
into  Potomac  Edison's  system. 

o.  This  notice  also  consists  standard 
(wragraph  DlO. 

p.  Available  Locations  of  Application: 
A  copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room 
3104,  Washington,  DC  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Allegheny  Power 
Service  Corporation,  800  Cabin  Hill 
Drive,  Greensburg.  PA  15601  (412)  838- 
6835. 

6.  a.  Type  of  Application:  Request  for 
Extension  of  Time  to  Commence  Project 
Construction. 

b.  Project  No.:  4656-010. 

c.  Date  Filed:  December  23, 1992. 

d.  Applicant:  Boise-Kuna  Irrigation 
District,  et  al. 

e.  Name  of  Project:  Arrowhead  Dam 
Hydroelectric  Project. 

f.  Location:  At  the  U.S.  Bureau  of 
Reclamation's  existing  Arrowrock  Dam 
and  Reservoir  on  the  South  Fork  of  the 
Boise  River.  The  project  would  be 
located  in  Elmore,  Boise,  and  Ada 
Counties,  Idaho,  approximately  12  miles 
east  of  Boise,  Idaho. 

g.  Filed  Pursuant  to:  Energy  Policy 
Act  of  1992,  title  XVD,  1701(c)(4)  and 
section  13  of  the  Act,  16  U.S.C.  806. 

h.  Applicant  Contacts:  Don  A. 
Olowinski  and  Richard  B.  Burleigh, 
Counsel  for  Boise-Kima  Irrigation 
District,  et  al.  Hawley  Troxell  Ennis  & 
Hawley  First  Interstate  Center,  suite 
1000,  P.O.  Box  1617,  Boise.  Idaho 
83701,  (208)  344-6000. 


i.  FERC  Contact:  Mr.  Lynn  R.  Miles. 
(202)  219-2671. 

J.  Comment  Date:  March  1, 1993. 

k.  Description  of  the  Request: 
Pursuant  to  the  Energy  Policy  Act  of 
1992,  Title  XVII,  section  1701(c)(4)  and 
section  13  of  the  Act,  16  U.S.C.  806,  the 
licensee  requests  that  the  deadline  to 
commence  project  construction  be 
extended  to  March  26, 1999.  The 
licensee  also  requests  that  the  deadlines 
to  comply  with  articles  101-110, 112- 
115, 117  and  304  be  extended  to  90  days 
prior  to  the  commencement  of  project 
construction.  The  licensee  states  that 
the  extension  will  provide  sufficient 
time  to  complete  the  ongoing  power 
marketing  enorts.  prepare  for  and 
commence  construction  of  the  project 
and  comply  with  all  the  license 
provisions.  The  licensee  further 
contends  that  it  has  diligently  pursued 
the  development  of  the  project  and  has 
invested  over  $500,000  in  this  effort. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  C. 
andD2. 

7.  a.  Type  of  Application:  Approval  of 
Plan  for  Construction  of  Recreation 
Facilities. 

b.  Project  No:  10853-004. 

c  Date  Filed:  December  7. 1992. 

d.  Applicant:  Otter  Tail  Power 
Company. 

e.  Name  of  Project:  Otter  Tail  River 
Project. 

f.  Location:  Otter  Tail  River,  in  Otter 
Tail  County,  Minnesota. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a>-825(r). 

h.  Apphcant  Contact:  Mr.  Verlin 
Menze,  P.E.,  Manager,  Environmental 
Engineering,  Otter  Tail  Power  Company, 
215  S.  Cascade  Street,  P.O.  Box  496, 
Fergus  Falls,  MN  5653ft-0496,  (218) 
739-8409. 

i.  FERC  Contact:  Heather  Campbell. 
(202)  21^3097. 

j.  Comment  Date:  February  13, 1993. 

k.  Description  of  Project:  'The  Otter 
Tail  Power  Company,  licensee  for  the 
Otter  Tail  River  Project,  requests 
Commission  approval  of  a  plan  to 
construct  recreation  facilities  at  the 
Hoot  Lake  Diversion  Dam  bypass  reach 
to  ensure  public  access  to  the  Otter  Tail 
River.  The  plan  will  provide 
approximately  thirteen  miles  of  river 
reach  for  recreational  canoeing,  with 
multiple  access  points  and  varying 
degrees  of  difficulty  and  challenge.  The 
licensee  states  that  the  plan  has  been 
developed  with  consideration  to 
accommodating  individuals  with 
varying  degrees  of  physical  ability. 

1.  This  note  also  consists  of  the 
following  standard  paragraphs:  B,  C. 
andD2. 

8.  a.  Type  of  Application:  Minor 
License. 
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b.  Proiect  No.:  10881-001. 
c  Date  Filed:  April  24, 1992. 

d.  Applicant:  Daniel  Nelson  Evans,  Jr. 

e.  Name  of  Pro)ect:  Whitney  Mills. 

f.  Location:  On  the  Lawson  s  Fork 
Creek.  Spartanburg  County.  South 
Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  791(a)-825{r). 

h.  Applicant  Contact:  Daniel  Nelson 
Evans,  Jr.,  212  Range  Road,  Kings 
Mountain.  NC  28086.  (704)  739-9710. 

i.  FERC  Contact:  Charles  T.  Raabe 
(tag)  (202)  219-2811. 

t  Deadline  Date:  March  8, 1993. 
.  Statiis  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time,  see 
attached  paragraph  DlO. 

1.  Description  of  Project:  The  existing 
inoperative  project  would  consist  of:  (1) 
A  dam  with  a  length  of  296  feet  and  a 
maximum  height  of  about  23  feet;  (2)  a 
reservoir  with  a  surface  area  of  about  2 
to  4  acres,  a  maximum  capacity  of  30- 
acre  feet,  and  a  normal  water  surface 
elevation  of  703  feet  mean  sea  level 
(msl);  (3)  two  buried  steel  penstocks, 
each  with  a  length  of  60  feet  and  a 
diameter  of  4  feet;  (4)  a  brick  and 
concrete  powerhouse  with  dimensions 
of  14.5  feet  by  26.5  feet  containing  a 
single  turbine-generator  unit  rated  at 
225  kilowats  (kW)  operating  at  26  feet 
of  head;  (5)  a  tailrace  protected  by  a  30- 
foot-long  concrete  tailrace  wall;  (6)  a 
new  65-foot-long,  12.5-kilovolt  (kV) 
transmission  line;  and  (7)  appurtenant 
facilities. 

The  dam  contains  two  low-level  3-  by 
5-foot  vertical  slide  gates  and  has  a  231- 
foot-long  uncontrolled  overflow 
spillway  with  a  crest  elevation  of  7000 
feet  msl  surmounted  by  3-foot-high 
flashboards.  Appliomt  estimates  that 
the  average  annual  energy  production 
would  be  826,424  kWh.  Energy 
produced  would  be  sold  to  Duke  Power 
Company.  The  existing  facilities  are 
owned  by  Ernest  W.  Miller.  The 
application  was  filed  during  the  term  of 
Applicant's  preliminary  permit. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
DlO. 

n.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemental,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE. 
Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  at  212 
Range  Road,  Kings  Mountain,  NC  28086 
and  at  the  Spartanburg  County  Public 
Library.  333  South  Pine  Street, 
Spartanburg,  SC. 


9.  a.  Type  of  Application:  Minor 
License. 

b.  Project  No.:  11213-000. 

c.  Date  filed:  December  11, 1991. 

d.  Applicant:  Thomas  Hohman. 

e.  Name  of  Project:  Barberville 
Hydroelectric  Project. 

f.  Location:  On  the  Poestenkill  River, 
in  Rensselaer  County,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Thomas 
Hohman,  4  Cloverdale  Road; 
Wyantskill,  NY,  (518)  283-6326. 

1.  FERC  Contact:  Mary  Golato  (202) 
219-2804. 

i.  Deadline  Date:  March  8. 1993. 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time,  see 
attached  paragraph  DlO. 

I.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  A 
natural  forebay  pool  at  the  top  of 
Barberville  Falls;  (2)  a  new  intake 
structure  in  the  forebay,  including  a 
trashrack  oriented  about  45  degrees  to 
the  direction  of  flow;  (3)  a  new  steel 
penstock  36  inches  in  diameter  and 
about  90  feet  long,  connecting  the  intake 
to  a  new  surge  tank;  (4)  two  new  steel 
penstocks,  each  24  inches  in  diameter 
and  about  225  feet  long,  between  the 
surge  tank  and  the  powerhouse;  (5)  a 
new  reinforced  concrete  powerhouse 
containing  two  generator  units  each 
rated  at  150  kW  each,  and  one  generator 
unit  rated  at  35  kW,  for  a  total  installed 
capacity  of  335  kW;  (6)  a  new  overhead 
transmission  line;  and  (7)  appurtenant 
facilities. 

m.  Purpose  of  Project:  All  project 
energy  generated  would  be  utilized  by 
the  applicant  for  sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
DlO. 

o.  Available  Locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room 
3104,  Washington.  DC  20426.  or  by 
calling  (202)  219-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Mr.  Thomas  Hohman,  4 
Cloverdale  Road,  Wyantskill.  NY  12198 
(518) 283-6326. 

Standard  Paragraphs 

A4.  Development  Application:  Public 
notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  estabUshed  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 


competing  development  appUcation 
must  be  filed  in  response  to  and  in 
compUance  with  pubUc  notice  of  the 
initial  development  apphcation.  No 
competing  applications  or  notices  of 
intent  may  be  filed  in  response  to  this 
notice.         ^ 

B.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  385.210,  .211. 
and  .214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Bl.  Protests  or  Motions  to  Intervene: 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210. 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

C.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION". 
"COMPETING  APPUCA-nON". 
"PROTEST ".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Federal  Energy  Regulatory  Commission, 
room  1027,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments:  Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  maybe 
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obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representalives. 

DlO.  Filing  and  Service  of  Responsive 
Documents:  The  application  is  ready  for 
environmental  analysis  at  this  time,  tmd 
iha  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
§  4.34(b)  of  the  regulations  (see  Order 
No.  533  issued  May  8. 1991,  56  FR 
23108.  May  20, 1991)  that  all  comments, 
recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  (March  8, 
1993  for  Project  Nos.  2341-004,  2350- 
005. 10881-001,  and  11213-000;  March 
1, 1993  for  Project  No.  2425-005).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice.  (April  21, 1993  for 
Project  Nos.  2341-004  and  2350-005; 
April  22, 1993  for  Project  Nos.  10881- 
001  and  11213-000;  April  15, 1993  for 
Project  No.  2425-001). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS".  "REPLY 
COMMENTS",     ■ 
"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Office  of  Hydropower  Licensing. 
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Federal  Energy  Regulatory  Commission, 
room  1027.  at  the  above  address.  Each 
fihng  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  list  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b),  and  385.2010. 

Dated:  January  14, 1993,  Washington,  DC 
Lois  D.  Caahell, 
Secretary. 

(FR  Doc.  93-1541  Filed  1-21-93;  8:45  ami 
BKUNQ  cooc  mr-m-u 


[Docket  No.  CP93-94-0001 

Kem  River  Gas  Transmission  Co.; 
Request  Under  Blanket  Authorization 

January  13, 1993. 

Take  notice  that  on  December  7, 1992, 
Kem  River  Gas  Transmission  Company 
(Kern  River")  P.O.  Box  2511,  Houston, 
Texas  77252  filed  in  Docket  No.  CP93- 
94-000  a  request  for  authorization 
under  §  157.205  of  the  Commission's 
Regulations  and  its  blanket  certificate 
issued  in  Docket  No.  CP89-2048  to 
establish  a  delivery  point  for  Kem 
River's  firm  and  interruptible  shippers 
at  the  existing  metering  and  appurtenant 
facilities  located  at  the  point  of 
interconnection  in  Lincoln  County, 
Wyoming  between  the  Kem  River 
system  and  the  intestate  gas  pipeline 
system  owned  Kern  River  system  and 
the  interstate  gas  pipeline  system  owned 
and  operated  by  Overland  "Trail 
Transmission  Company  ("Overland 
Trail"),  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Kem  River  seeks  authorization  to 
utilize  the  Overland  Trail  Interconnect 
for  deliveries  by  displacement  into  the 
Overland  Trail  system  on  behalf  of  Kem 
River's  firm  and  interruptible  shippers 
under  Kem  River's  Part  284 
transportation  Rate  Schedules  KRF-1, 
MO-1,  UP-1.  CH-1,  and  KRI-1. 
Deliveries  would  be  made  in  accordance 
with  the  70,000  Mcf/day  nominal  design 
capacity  of  the  existing  metering 
facilities. 

Availability  of  the  Overland  Trail 
Interconnect  as  a  delivery  point  will 
provide  Kem  River's  shippers  with 
increased  flexibility  in  arranging 
transportation  services  on  the  Kem 
River  system.  No  additional 
construction  or  modification  of  the 
Overland  Trail  Interconnect  would  be 
necessary  to  enable  Kem  River  to 
deliver  gas  to  Overland  Trail,  as  any 
such  deliveries  would  be  by 
displacement  only  and  no  physical 
deliveries  would  occur. 


Any  person  or  the  Commission's  Staff 
may,  within  45  days  after  issuance  of 
this  notice  by  the  Commission,  file 

pursuant  to  Rule  214  of  the  

Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
National  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  apphcation  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  93-1392  Filed  1-21-93;  8:45  am) 

WLUNG  COOE  SriT-Ot-M 


[Docket  No.  FA91-€S-001] 

Kentucky  Utilities  Co.;  Order 
Establishing  Hearing  Procedures 

January  14, 1993. 

On  November  12, 1992,  the  Chief 
Accountant  issued  a  contested  audit 
report  under  delegated  authority  noting 
that  the  Kentucky  Utilities  Company 
(Kentucky  Utilities)  disagreed  with 
certain  of  the  Division  of  Audit's 
recommendations.  The  Chief 
Accountant  requested  that  Kentucky 
Utilities  notify  the  Commission  whether 
they  would  agree  to  the  disposition  of 
the  issues  under  the  shortened 
procedures  provided  for  by  part  41  of 
the  Commission's  Regulations.  18  CFR 
part  41. 

The  contested  matters  for  Kentucky 
Utilities  are  related  to  accounting  and 
tariff  billing  for  depreciation  expense 
related  to  coal  cars. 

On  December  9, 1992,  Kentucky 
Utilities  responded  that  they  do  not 
consent  to  the  shortened  procedures. 
Section  41.7  of  the  Commission's 
Regulations  provides  that  in  case 
consent  to  the  shortened  procedures  is 
not  given,  the  proceeding  will  be 
assigned  for  hearing.  Accordingly,  the 
Secretary,  under  authority  delegated  by 
the  Commission,  will  set  these  matters 
for  hearing. 

Any  interested  person  seeking  to 
participate  in  this  docket  shall  file  a 
protest  or  a  motion  to  intervene 
pursuant  to  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  no  later  than  15  days  after  the 
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date  of  publication  of  this  order  in  the 
Federal  Register. 
It  is  ordered: 

(A)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act,  the  provisions 
of  the  Federal  Power  Act,  particularly 
sections  205,  206  and  301  thereof,  and 
pursuant  to  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR, 
chapter  I),  a  public  hearing  shall  be  held 
concerning  the  appropriatene^  of 
Kentucky  Utilities'  practices  as 
discussed  above. 

(B)  A  Presiding  Administrative  Law 
Judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  prehearing  conference  in 
these  proceedings,  to  be  held  within  45 
days  of  the  date  of  this  order,  in  a 
hearing  room  of  the  Federal  Energy 
Regulatory  Commission,  810  First 
Street.  NE.,  Washington,  DC  20426.  The 
Presiding  Judge  is  authorized  to 
establish  procedural  dates  and  to  rule 
on  all  motions  (except  motions  to 
dismiss)  as  provided  in  the 
Commission's  Rules  of  Practice  and 
Procedure. 

(C)  This  order  shall  be  published  in 
the  Federal  Register. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  93-1540  Filed  1-21-93;  8:45  am) 

BiUJNG  CODE  a717-01-M 

[Docket  Nos.  RP91 -78-004  and  CP92-108- 
002] 

Midwestern  Gas  Transmission  Co.; 
Report  of  Refunds 

January  14, 1993. 

Take  notice  that  on  October  13, 1992, 
Midwestern  Gas  Transmission  Company 
(Midwestern)  tendered  its  Report  of 
Refunds  in  compliance  with  the 
settlement  filed  October  17. 1991  and 
modified  June  30, 1992,  as  approved  by 
Commission  orders  dated  June  25, 1992 
and  August  25, 1992,  in  the  above- 
referenced  dockets.  The  settlement 
provides  for  refunds  to  Midwestern 's 
customers  for  the  period  August  1988 
through  October  9, 1992,  reflecting  the 
differences  between  the  actual  take-or- 
pay  allocations  which  had  occurred 
during  the  refund  period,  and  what 
would  have  been  collected  based  upon 
the  customer  liabilities  determined  by 
the  settlement. 

Midwestern  states  that  on  October  9, 
1992,  it  commenced  disbursement  of  the 
refunds  totalling  $9,693,228.00, 
inclusive  of  interest,  to  all  of  its 


customers,  either  by  check  or  invoice 
credit.  It  further  states  that  it  will  serve 
a  copy  of  its  refund  report  on  all  of  its 
affected  customers,  as  well  as  affected 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  January  22, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  93-1538  Filed  1-21-93;  8:45  ami 

MUMO  COOE  •717-01-M 

[Docket  No.  RP91-1 11-008] 

North  Penn  Gas  Co.;  Compliance  Riing 

January  14, 1993. 

Take  notice  that  North  Penn  Gas 
Company  (North  Penn)  on  January  12, 
1993  tendered  for  filing  Substitute 
Original  Sheet  No.  15Hlb  in  compliance 
with  the  Federal  Energy  Regulatory 
Commission's  (Commission)  letter  order 
dated  December  28, 1992,  in  the  above 
referenced  dockets. 

North  Penn  states  the  revised  tariff 
sheet  reflects  language  providing  parties 
the  option  of  selecting  a  lump  sum 
payment  of  North  Penn's  final  Account 
No.  191  disposition  or  a  twelve-month 
amortization  period  for  payment  of  the 
assigned  costs,  and  reflects  language 
providing  for  recovery  of  interest 
consistent  with  §  154.67(c)(2)  of  the 
Commission's  regulations  over  the 
twelve-month  amortization  period. 

While  North  Penn  believes  that  no 
other  waivers  are  necessary  for  this 
filing,  as  proposed.  North  Penn 
respectfully  requests  waiver  of  any  of 
the  Commission's  Rules  and  Regulations 
as  may  be  required  for  this  filing. 

Noith  Penn  states  that  copies  of  this 
letter  of  transmittal  and  all  enclosures 
are  being  mailed  to  each  of  North  Penn's 
jurisdictional  customers  and  State 
Commissions  shown  on  the  attached 
service  list. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,'NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 


Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  January  22, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  fiUng  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  93-1533  Filed  1-21-93;  8:45  am) 
BiujNO  cooe  trir-ei-H 

[Docket  No.  RP92-1 20-000] 

Panhandle  Eastern  Pipe  Line  Co.; 
Informal  Settlement  Conference 

January  14, 1993. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Thursday, 
February  11, 1993,  at  10  a.m.  The 
conference  will  be  held  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  810  First  Street,  NE., 
Washington,  DC,  for  the  purpose  of 
exploring  the  possible  settlement  of  all 
issues  raised  in  the  above-referenced 
docket. 

Any  party,  as  defined  in  18  CFR 
385.102(c)  or  any  participant,  as  defined 
in  18  CFR  385.102(b)  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations,  18  CFR 
385.214. 

For  additional  information,  contact 
Carmen  Gastilo  at  (202)  208-2182  or 
Joanne  Leveque  at  (202)  208-5705. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  93-1537  Filed  1-21-93;  8:45  am] 
BtUJNG  CODE  eriT-OI-M 

[Docket  No.  RP93-64-000] 

Texas  Gas  Transportation  Corp.; 
Petition  for  Umlted  Waiver 

January  14, 1993. 

Take  notice  that  on  January  11, 1993, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  a  petition 
seeking  a  limited  waiver  of  section  9  of 
its  FT  Rate  Schedule,  in  order  to  allow 
the  assignment  on  a  permanent  basis  of 
firm  capacity  held  by  Transok  Gas 
Company  (Transok)  to  Dow  Coming 
Corporation,  CarroUton,  Kentucky  Plant 
(Dow  Coming). 

Texas  Gas  states  that  it  received  a 
request  for  Transok  for  1,500  MMBtu 
per  day  of  firm  transportation  capacity 
on  the  Texas  Gas  system  commencing 
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January  1, 1991,  from  a  receipt  point  on 
Texas  Gas's  system  known  as  Sohio/ 
Terrebonne,  to  the  "Qty  of  CarroUton" 
Delivery  Meter  in  Texas  Gas's  Rate  Zone 
Four.  Texas  Gas  notes  that  on  January 
15, 1991.  Texas  Gas  sent  Transok,  for 
execution,  a  firm  transportation 
agreement  for  1,200  MMBtu  per  day. 
Transok  executed  such  agreement  on 
February  15, 1991,  and  initial  deUvery 
was  made  under  the  agreement  on  April 
1, 1991. 

Therefore.  Texas  Gas  is  filing  the 
instant  petition  to  request  the  waiver  of 
section  9  of  its  FT  Rate  Schedule,  as 
contained  in  First  Revised  Volume  No. 
2-A  of  its  FERC  Gas  Tariff,  which  may 
be  necessary  to  allow  the  permanent 
assignment  by  Transok  to  Dow  Coming 
of  the  agreement.  Both  Transok  and 
Tow  Coming  have  requested  Texas  Gas 
to  seek  the  necessary  authorizations  to 
permit  such  an  assignment. 

Texas  Gas  states  as  support  for  the 
requested  waiver  that  Dow  Coming  has 
always  and  will  continue  to  be  the 
ultimate  consumer  of  the  gas 
transported  under  the  agreement.  Texas 
Gas  states  that  there  will  be  no  change 
in  delivery  point,  volumes,  or  term  of 
the  agreement.  Texas  Gas  further  states 
that  the  permanent  assignment  of  this 
agreement  will  not  displace  service  to 
any  other  existing  firm  customers  since 
the  same  volume  of  gas  will  continue  to 
be  delivered  to  the  same  delivery  point. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington.. 
DC  20426,  in  accordance  with  18  CFR 
383.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  January  22, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  forties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
pubhc  reference  room. 
Lois  D.  Cathell, 
Secretary. 

[FR  Doc.  93-1536  Filed  1-21-93;  8:45  ami 
BKJJNQ  cooc  (nr-M-M 


[Doclwt  No.  TIM3-S-29-001] 

Tranecontlnental  Gas  Pipe  Line  Corp.; 
Tariff  FUing 

January  14, 1993. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (TGPL)  on 
January  12, 1993  tendered  for  filing 
Substitute  Fifth  Revised  Sheet  No.  60  to 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  proposed  to  be  effective 
January  1, 1993. 

TGPL  states  that  the  purpose  of  the 
instant  filing  is  to  comply  with  the 
Commission's  order  issued  December 
31, 1992  in  Docket  No.  TM93-2-48- 
000,  et  al.  Such  order  directed  TGPL  to 
file  revised  tariff  language  which 
provides  that  TGPL  will  remit  to  GRI 
any  portion  of  the  surcharge  it  collects 
on  discounted  volumes. 

TGPL  is  serving  copies  of  the  instant 
filing  to  customers  and  State 
Commissions  served  with  TGPL's  filing 
in  Docket  No.  TM93-5-29-000.  In 
accordance  with  provisions  of  §  154.16 
of  the  Commission's  Regulations,  copies 
of  this  filing  are  available  for  public 
inspection,  during  regular  business 
hours,  in  a  convenient  form  and  place 
at  TGPL's  main  offices  at  2800  Post  Oak 
Boulevard  in  Houston.  Texas. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426.  in  accordance 

with  Rule  211  of  the  Commission's 

Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  January  22, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Caahell, 
Secretary. 

IFR  Doc.  93-1539  Filed  1-21-93;  8:45  ami 
BIUJNO  CODE  t717-01-M 


Transwestem  Pipeline  Co.; 
Compliance  Rling 

[Doclwt  No*.  RP89~48-023] 

January  14, 1993. 

Take  notice  that  on  January  8, 1993, 
Transwestem  Pipeline  Company 
(Transwestem)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  Substitute  1st  Revised 
Sheet  No.  94  in  Transwestem's  FERC 
Gas  Tariff  Second  Revised  Volume  No. 
1  to  replace  Original  Sheet  No.  94 
Transwestem  filed  August  21, 1992,  in 


compliance  with  the  Commission's 
order  dated  August  6. 1992  (60  FERC  \ 
61,150). 

Transwestem  states  it  filed  this 
substitute  tariff  sheet  at  the  request  of 
Mewboume  Oil  Co.  (Mewboume). 
Transwestem  states  that  Mewboume 
has  advised  Transwestem  that  it  does 
not  object  to  approval  of  the  language  in 
this  sheet  which  is  the  same  language 
contained  in  Transwestem's  "Answer  in 
Opposition  to  Motion  for  Evidentiary 
Hearing  and  in  Support  of  Motion  for 
Clarification",  filed  with  the 
Commission  on  September  18, 1992  in 
Docket  No.  RP89-48-020. 

Transwestem  further  states  that 
Mewboume  has  advised  it  that  approval 
of  the  language  contained  in  the 
substitute  tariff  sheet  will  moot  its 
request  for  rehearing  of  the 
Commission's  Au^st  6, 1992  Order. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  January  27, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Loia  D.  Cashell, 
Secretary. 
IFR  Doc.  93-1534  Filed  1-21-93;  8:45  am] 

BILLING  CODE  f717-«t-« 


Office  of  Fossil  Energy 
[FE  Docket  No.  92-136-NG] 

Order  Granting  Authorization  To 
Import  Natural  Gas  From  Canada; 
Cantof>-Potsdam  Hospital 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Canton-Potsdam  Hospital  authorization 
to  import  up  to  34,310  Mcf  of  nat\iral 
gas  from  Canada  over  a  two-year  period 
beginning  on  the  date  of  first  delivery  of 
the  imported  gas. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independent 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  houre  of  8  a.m.  and 
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4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  January  15, 
1993. 

CSiariM  F.  Vacek. 

Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 
IFR  Doc.  93-1529  Filed  1-21-93;  8:45  am] 
MLUNQ  CODE  •4$0-01-W 

[FE  DockM  No.  92-148-NG] 

Order  Granting  Long-Term 
Authorization  To  Import  Natural  Gas 
from  Canada;  Rotterdam  Generating 
Co.,  LP. 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Rotterdam  Generating  Company,  L.P.,  a 
long-term  authorization  to  import  from 
Canada  up  to  44,527  Mcf  per  day  of 
natural  gas  over  a  15-year  term 
beginning  on  October  1, 1995,  and 
ending  September  30,  2010.  The  gas 
would  be  used  at  a  new  244-megawatt 
cogeneration  facility  to  be  built  in 
Rotterdam,  New  York. 

A:  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC.  January  14, 
1993. 

Charles  F.  Vacek, 

Depu  ty  Assistan  t  Secretary  for  Fuels 

Programs,  Office  of  Fossil  Energy. 

[FR  Doc.  93-1530  Filed  1-21-93;  8:45  am] 

BtLUNC  CODE  64SO-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-4555-1] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  January  04,  1993  Through 
January  08, 1993  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102{2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 


An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10,  1992  (57  FR  12499). 

Draft  EISs 

ERP  No.  D-BLM-K651 39-NV 

Rating  E02,  Stateline  Resource  Area, 
Land  and  Resource  Management  Plan, 
Implementation,  Clark  and  Nye 
Counties,  NV. 

Sunynary:  EPA  expressed 
environmental  objections  with  the 
preferred  alternative  due  to  potential 
impacts  to  water  quaUty,  riparian 
resources  and  other  sensitive  species 
and  habitats.  EPA  urged  the  BLM  to 
modify  its  preferred  alternative  or  select 
another  alternative  that  would  provide 
greater  protection  for  resources  in  the 
management  area,  including  water 
quality,  water  quantity  and  biodiversity. 
EPA  asked  for  more  information  in  the 
FEIS  on  potential  impacts  to  water 
quality  and  natural  resources,  mitigation 
measures  to  reduce  or  avoid  adverse 
impacts,  management  of  specially 
designated  areas,  and  any  contingency 
measures  to  meet  the  objectives  of  the 
preferred  alternative. 

ERP  No.  D-BLM-L65175-OR 

Rating  E02,  Coos  Bay  District 
Resource  Management  Plan, 
Implementation,  Coos  Bay  District, 
Coos,  Curry  and  Douglas  Counties,  OR. 

Summary:  EPA  expressed 
environmental  objections  to  the 
proposed  project.  EPA's  objections 
included  concerns  about  the  lack  of 
adequate  safeguards  to  protect  currently 
degraded  watersheds;  adequate  riparian 
zone  protection  for  first  and  second 
order  streams  which  may  cause 
violations  of  water  quality  standards 
and  impacts  to  beneficial  uses;  direct 
health  and  safety  effects  to  prescribed 
burning  and  firewood  programs,  and 
potential  effects  to  non-attainment  areas 
for  particulates  and  Class  I  wilderness 
areas;  potential  for  impacts  to 
threatened  species  listed  under  the 
Endangered  Species  Act,  including  the 
northern  spotted  owl;  and  lack  of 
direction  regarding  future 
environmental  analysis  for  site-specific 
project  proposals. 

ERP  No.  I>-BLM-L651 76-OR 

Rating  E02,  Roseburg  District 
Resource  Management  Plan, 
Implementation,  Roseburg  District, 
Coast  Range,  Benton,  Curry,  Douglas, 
Jackson,  Josephine  and  Linn  Counties, 
OR 

Summary:  EPA  expressed 
environmental  objections  to  the 
proposed  project.  EPA's  objections 


included  concerns  about  the  lack  of 
adequate  safeguards  to  protect  currently 
degraded  watersheds;  adequate  riparian 
zone  protection  for  first  and  second 
order  streams  which  may  cause 
violations  of  water  quality  standards 
and  impacts  to  beneficial  uses;  direct 
health  and  safety  effects  to  prescribed 
burning  and  firewood  programs,  and 
potential  effects  to  non-attainment  areas 
for  particulates  and  Class  I  wilderness 
areas;  potential  for  impacts  to 
threatened  species  Usted  under  the 
Endangered  Species  Act,  including  the 
northern  spotted  owl;  and  lack  of 
direction  regarding  future 
environmental  analysis  for  site-specific 
project  proposals. 

ERP  No.  D-BLM-L65178-OR 

Rating  E02,  Eugene  District  Resoim^e 
Management  Plan,  Implementation, 
Lane,  Linn,  Douglas  and  Benton 
Counties,  OR. 

Summary:  EPA  expressed 
environmental  objections  to  the 
proposed  project.  EPA's  objections 
included  concerns  about  the  lack  of 
adequate  safeguards  to  protect  currently 
degraded  watersheds;  adequate  riparian 
zone  protection  for  first  and  second 
order  streams  which  may  cause 
violations  of  water  quality  standards 
and  impacts  to  beneficial  uses;  direct 
health  and  safety  effects  to  prescribed 
burning  and  firewood  programs,  and 
potential  effects  to  non-attainment  areas 
for  particulates  and  Class  I  wilderness 
areas;  potential  for  impacts  to 
threatened  species  Usted  under  the 
Endangered  Species  Act,  including  the 
northern  spotted  owl;  and  lack  of 
direction  regarding  future 
environmental  analysis  for  site-specific 
project  proposals. 

ERP  No.  D-BOP-E81034-SC 

Rating  EC2,  Edgefield  Low  Security 
Federal  Correctional  Institution, 
Construction,  Operation  and  Site 
Selection,  Edgefield  County,  SC. 

Summary:  EPA  expressed  concern 
regarding  potential  impacts  to  water 
quality,  wetlands  and  endangered 
species.  EPA  recommended  the 
development  of  appropriate  mitigation 
measures. 

ERP  No.  D-BPA-L91009-WA 

Rating  EC2,  Yakima  River  Basin 
Fisheries  Project,  Construction, 
Operation  and  Maintenance.  Funding, 
COE  Section  10/404  Permits  and  NPDES 
Permit,  Yakima  Indian  Nation,  WA. 

Summary:  EPA  had  environmental 
concerns  based  on  the  potential  for 
adverse  impacts  to  existing  fisheries 
resources,  water  quality,  wetlands  and 
wildlife. 
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EHPNo.  D-FHW-E40330-TN 

Rating  EC2, 1-40  Reconstruction,  I- 
40/1-240  Directional  (Midtown) 
Interchange  to  TN-300  Interchange, 
Funding  and  Possible  CX3E  404  Permit, 
Shelby  County.  TN. 

Summary:  EPA  had  concerns 
regarding  the  air  quality  assessment 
performed  on  the  proposed  project. 
Potential  noise  impacts  are  also  a 
concern. 

ERPNo.  DS-BIA-L35003-WA 

Rating  E02,  Swinomish  Marina  and 
Support  Facilities  Development,  New 
hiformation  concerning  I>9sign  Changes, 
Approval.  COE  Section  10/404  Permits 
and  EPA  National  Pollution  Discharge 
Elimination  System  Permit,  Swinomish 
Indian  Reservation,  Skagit  County,  WA. 

Summary:  EPA  expressed 
environmental  objections  regarding 
potential  adverse  resource  impacts,  both 
at  the  proposed  site  and  to  the  larger 
Padilla  Bay  National  Estuarine  Research 
Reserve,  which  would  result  from  the 
preferred  alternative.  Specific  resources 
adversely  impacted  include  aquatic 
habitat  and  fisheries,  bird  habitat 
(including  threatened  or  endangered 
species),  marine  mammals,  and  water 
quality.  EPA  does  not  believe  that  the 
supplemental  draft  EIS  sufficiently 
analyzed  all  potential  project 
alternatives  which  may  further  avoid  or 
minimize  adverse  environmental  effects. 
The  proposed  mitigation  would  not 
fully  compensate  for  the  significant 
resource  losses  at  the  proposed  project 
site. 

ERPNo.  D1-AFS-J65105-CO 

Rating  EC2,  Grand  Mesa, 
Uncompahagre  and  Gunnison  National 
Forests  Land  and  Resource  Management 
Plan  Amendment,  Availability  of  Lands 
for  Oil  and  Gas  Leasing.  G&rfield,  Delta, 
Gunnison,  Mesa,  Montrose,  Ouray  and 
San  Miguel  Counties,  CO. 

Summary:  EPA  had  environmental 
concerns  with  the  proposed  project  due 
to  potential  impacts  to  water  quality,  air 
quality,  wetlands  and  riparian  areas, 
and  terrestrial  resources.  Additionally, 
the  DEIS  did  not  provide  su^icient 
information  to  fully  assess 
environmental  impacts  that  should  be 
avoided  and  lacked  information 
concerning  monitoring  requirements  for 
protection  of  aquatic,  terrestrial  and  air 
resources. 

Final  EISs 

ERPNo.  F-FHW-E50288-.\L 

William  S.  Keller  Bridge  Replacement 
on  US-31  across  the  Tennessee  River, 
City  of  Decatur.  Funding,  Coast  Guard 
Bridge  Permit,  COE  Section  404  Permit 


and  TVA  Section  26a  Permit,  Morgan 
and  Limestone  Counties,  AL. 

SumoHuy:  EPA  found  that  the 
wetland  mitigation  plan  should  have 
contained  more  detail  and  that  the 
inclusion  of  structural  toxic  spill 
containment  measures  would  have  been 
desirable. 

Dated:  January  15.1 993. 
WUliam  D.  Dickenoo, 
Deputy  Director,  Office  of  Federal  Activities. 
|FR  Doc.  93-1512  Filed  1-21-93;  8:45  ami 
BIUJNO  CODE  MM-SO-M 

[ER-FRL-4554-9] 

Environmental  impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  OR  (202)  260-5075. 

Availability  of  Environmental  Impact 
Statements  Filed  January  11, 1993 
Through  January  15,  1993  Pursuant  to 
40CFR1506  9. 

EIS  No.  930008,  DRAFT  EIS,  EPA,  FL, 
Fort  Pierce  Harbor  Offshore  Ocean 
Dredged  Material  Disposal  Site 
(ODMDs),  Designation,  Fort  Pierce,  FL, 
Due:  March  08,  1993,  Contact:  Robert  B. 
Howard  (404)  347-1740. 

EIS  No.  930009.  DRAFT  EIS,  BLM, 
CA,  Hidden  Valley  Resources  Residuals 
Repository,  Construction  and  Operation, 
Right-of-Way  Grants  and  Conditional 
Use  Permit,  San  Bernardino  County,  CA, 
Due:  March  19, 1993,  Contact:  Sharon 
Paris  (619)  256-3591. 

EIS  No.  930010,  DRAFT 
SUPPLEMENT,  FHW.  CA,  Eastern 
Transportation  Corridor  (ETC), 
Construction,  Updated  Information, 
CA-231  between  the  Riverside  {CA-91) 
and  Santa  Ana  Freeways  (1-5),  Funding 
and  Section  404  Permit,  Orange  County, 
CA,  Due:  March  08, 1993,  Contact: 
James  J.  Bednar  (916)  551-1310. 

EIS  No.  93001 1.  FINAL  EIS,  AFS.  UT, 
CO,  Manti-La  Sal  National  Forest,  Land 
and  Resource  Management  Plan, 
Implementation,  Sanpete,  Utah,  Sevier, 
Juab,  Emery,  Carbon,  Grand  and  San 
Juan  Counties,  UT  and  Mesa  and 
Montrose  Counties,  CO,  Due:  February 
28, 1993,  Contact:  Carter  E.  Reed  (801) 
637-2817. 

EIS  No.  930012,  DRAFT  EIS,  COE,  NJ, 
Atlantic  Coast  of  New  Jersey,  Beach 
Erosion  Control  Project, 
Implementation,  Sandy  Hook  to 
Bamegat  Inlet  within  the  Borough  of 
Asbury  Park  to  Manasquan,  Monmouth 
County,  NJ,  Due:  March  08, 1993, 
Contact:  Mark  H.  Burlas  (212)  264-4663. 

EIS  No.  930013.  DRAFT 
SUPPLEMENT,  APH,  Nationwide 
Cooperative  Animal  Damage  Control 


Program,  Additional  Information, 
Integrated  Pest  Management  Approach, 
Implementation,  Due:  March  08, 1993. 
Contact:  William  H.  Qay  (301)  436- 
8281. 

EIS  No.  930014.  DRAFT  EIS,  AFS. 
WA,  ID,  OR.  CA,  Pacific  Yew  (Taxus 
brevifolia)  Harvesting  Program, 
Implementation,  WA.  OR,  ID  and  CA, 
Due:  March  15, 1993,  Contact:  Sally 
Campbell  (503)  326-7755. 

EIS  No.  930015.  DRAFT  OS,  AFS,  ID, 
Steen  Creek  Salvage  Timber  Sale, 
Salvage  Harvest  Timber  and  Possible 
Road  Construction.  Payette  National 
Forest,  Adams  County,  ID,  Due:  March 
09, 1993,  Contaqt:  Pete  Johnson  (208) 
253-4215. 

EIS  No.  930016.  DRAFT  EIS,  UAF. 
TX,  Bergstrom  Air  Force  Base  (AFB) 
Disposal  and  Reuse,  Implementation. 
Travis  County,  TX.  Due:  March  08. 
1993,  Contact:  Ltc.  Gary  Baumgartel 
(512) 536-3869. 

Amended  Notices 

EIS  No.  920449.  DRAFT  EIS,  FAA.  NJ. 
Expanded  East  Coast  Plan,  Changes  in 
Aircraft  Flight  Patterns  over  the  State  of 
New  Jersey,  Implementation,  NJ,  Due: 
March  05, 1993,  Contact:  Charles  R. 
Reavis  (202)  267-9367. 

Published  FR  11-12-92— Review 
period  extended. 

EIS  No.  920498,  DRAFT 
SUPPLEMENT,  NOA,  Atlantic  Sea 
Scallop,  Placopecten  Magellanicus, 
(Gmelin),  Fishery  Management  Plan 
(FMP),  Additional  Information, 
Amendment  No.  4  ,  Due:  February  23, 
1993,  Contact:  William  W.  Fox,  Jr.  (301) 
713-2239. 

Published  FR  12-17-92— Review 
period  extended. 

EIS  No.  930001.  DRAFT  EIS,  COE. 
LA,  MS.  LA,  West  Pearl  River 
Navigation  Project,  Operation  and 
Maintenance,  Portions  of  West  Pearl 
River  to  the  vicinity  of  Bagalusa, 
Implementation,  Washington  and  St. 
Tammany  Parishes,  LA  and  Pearl  River 
County,  MS,  Due:  March  01, 1993. 
Contact:  Marvin  Cannon  (601)  631- 
5437. 

Published  FR  01-15-93— Due  Date 
Correction. 

Dated:  )anuary  15, 1993. 
Williun  D.  Dickeraon. 
Deputy  Director,  Office  of  Federal  Activities. 
(PR  Doc.  93-1513  Filed  1-21-93;  8:45  am) 

BiLUNO  COOE  MtO-eO-H 
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[Fm>4S6«-2] 

Caimet  SAa,  Fountain,  Coierado; 
Notice  of  Propoaad  AdmlnMratlva 
Settlement 

AQEMCV:  U^.  Envkonmeatal  ProtoctioR 

Agency  (U.&  EPA). 

ACnOMt  Pioposad  Administiativs 

Settlement. 

summary:  In  accordancs  with  the 
requirements  of  section  122(i)tl)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  (CERCLA),  notice  is 
hereby  given  of  a  proposed 
Administrative  Settlement  under 
section  122(h)  concerning  the  Calmet 
Site  in  Fountain  Colorado.  The 
proposed  Administrative  Settlement 
requires  Cedar  Lane  Investments,  Inc.. 
David  D.  Jenkins,  and  Barry  M.  Martin, 
Potentially  Responsible  Parties  at  the 
site,  to  pay  $7,500  in  removal  costs 
incurred  by  the  U.S.  EPA  in  cleaning  up 
the  site. 

DATES:  Comments  must  be  submitted  by 
February  22. 1993. 
ADDRESSES:  Comments  should  be 
addressed  to  Carol  Pokomy  (8  HWM- 
ER),  U.S.  Environmental  I^otedion 
Agency,  Region  VIII,  999  18th  areet. 
suite  500,  Denver,  Colorado  80202- 
2403.  and  should  refer  to  the  Calmet 
Site,  Fountain,  Colorado. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tomus  Wilson,  Office  of  Regional 
Counsel,  at  (303)  293-1458. 

Jack  McGraw, 

Acting Begional  Administrator,  U.S. 
Environmental  Protection  Agency,  Region 
VIII. 

(FR  Doc.  93-1504  Filed  1-21-93;  8:45  ami 
BHJJNQ  cooc  aeco-wMi 
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Public  Water  Supply  Supervision 
Program;  Program  Revision  for  the 
States  of  Louisiana  and  New  Mexico 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  States  of  Louisiana  and  New  Mexico 
are  revising  their  approved  State  Public 
Water  Supply  Supervision  Primacy 
Program.  Louisiana  and  New  Mexico 
have  adopted  drinking  water  regulations 
for  (1)  filtration,  disinfection,  turbidity, 
Giardia  Lamblia,  viruses,  Legionella. 
and  heterotrophic  bacteria  that 
correspond  to  the  National  Primary 
Drinking  Water  Regulations  for 
filtration,  disinfection,  turbidity, 
Giardia  Lamblia,  viruses,  Legionella. 


and  heterotrophic  bacteria  promulgated 
by  EPA  on  June  29, 1989  (54  FR  274*0); 
and  (2)  total  coli  forms  (including  bcai 
coliferms  and  E.  coll)  that  correspond  to 
the  National  Primary  Drinking  Water 
Regula4ioa»  {or  total  colifiorias 
(including  fecal  coli  forms  and  E.  coli) 
promulgated  by  EPA  on  Jxine  29. 1989 
(54  FR  27544).  EPA  has  determined  that 
these  State  program  revisions  are  no  less 
strrngent  than  the  corresponding 
Federal  regulations.  Therefore,  EPA  has 
tentatively  decided  to  approve  these 
state  program  revisions  and  EPA  hereby 
approves  any  official  determinations 
made  by  Louisiana  or  New  Mexico  with 
regard  to  filtration  or  ground  water 
under  the  direct  influence  of  surface 
water  under  the  Federal  Surface  Water 
Treatment  Rule. 

All  interested  parties  are  invited  to 
request  a  public  hearing.  A  request  for 
a  public  b^aaring  must  be  submitted  by 
February  22, 1993,  to  the  Regional 
Administrator  at  the  address  shown 
below.  Frivolous  or  insubstantial 
requests  for  a  hearing  may  be  denied  by 
the  Regional  Administrator.  However,  if 
a  substantial  request  for  a  public  hearing 
is  made  by  February  22,  1993,  a  public 
hearing  will  be  held.  If  no  timely  and 
appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  elect  to  hold  a  hearing  on  his 
own  motion,  this  determination  shall 
become  effective  on  February  22, 1993. 

A  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
reqi»sting  a  hearing.  (2)  A  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing.  (3)  The  signature  of  the 
individual  making  the  request;  or,  if  the 
request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  (c.s.t.)  Monday  through 
Friday,  at  the  following  offices: 

Louisiana  Department  of  Health  and 
Hospitals,  Office  of  Public  Health — 
Engineering,  325  Loyola  Avenue.  New 
Orleans,  Louisiana  70712 

New  Mexico  Environmental 
Department,  Health  Program 
Manager — Drinking  Water  Section, 
1190  St.  Francis  Drive.  Santa  Fe,  New 
Mexico  87503 

Regional  Administrator,  Environmental 
Protection  Agency,  Region  6,  1445 


Ross  Avenue,  Daliss,  Texas  7520^ 

2733 
FORFURTNBt  MFORHATXM  CONTACTT 
O.  Thomas  Leve,  Jr.,  EPA,  Region  0. 
Water  Sepply  Branch,  at  the  Dallas 
address  given  above;  telephone  (214J 
655-71 5«. 

Authority:  Sec  1417  of  the  Safe  Drinking 
Water  Act,  as  amended,  (1906}  and  40  CPR 
142.10  of  the  Netiotml  Primary  Drinking 
Wat«r  R«guJations. 
loeD.  Winkie, 

Acting  Regional  Admimstrmtor. 
[FR  Doc.  93-1326  Fited  \~Z\-%Z;  »:45  an] 
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FEDERAL  COMMUNfCATIONS 
COMMISSION 

Public  Informetioa  CoHectton 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  ftaview 

January  12, 1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center,  ^ 
1990  M  Street,  NW.,  suite  640. 
Washington.  DC  20036,  (202)  452-1422. 
For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-7513.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Jonas  Neihardt.  Office  of 
Management  and  Budget,  room  3235 
NEOB,  Washington,  DC  20503.  (202) 
395--4814. 

OMB  Number:  3060-0057 
Title:  Application  for  Equipment 
Authorization  (Report  and  Order,  PR 
Docket  No.  90-315) 
Action:  Revision  of  a  currently  approved 

collection 
Respondents:  Businesses  or  other  for- 

profit 
Frequency  of  Response:  On  occasion 

reporting 
Estimated  Annual  Burden:  8,605 
responses;  24  hours  average  burden 
per  response;  206.520  hours  total 
annual  burden 
Needs  and  Uses:  This  Report  and  Order 
amends  part  87  of  our  Rules,  to 
establish  equipment  technical 
standards  and  licensing  procedures 
for  aircraft  earth  stations  (AES).  Rules 
adopted  in  PR  Docket  Na  90-315  will 
require  manufacturers  of  new 
aeronautical  mobile-satellite 
equipment  to  complete  FCC  Form 
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731 ,  Application  for  Equipment 
Authorization,  provide  descriptive 
information,  and  test  data  showing 
that  the  proposed  equipment 
complies  with  technical  standards 
established  for  the  equipment 
operated  under  the  applicable  rule 
part.  The  information  gathered  will  be 
used  by  the  Commission  to  determine 
compliance  of  the  proposed 
equipment.  Following  authorization 
of  the  equipment  for  marketing,  the 
information  may  be  used  to  determine 
that  the  operation  of  the  equipment  is 
consistent  with  the  information 
supplied  at  the  time  of  grant,  and  that 
the  equipment  marketed  complies 
with  the  terms  of  the  equipment 
authorization.  The  infonnation 
collected  is  essential  to  controlling 
potential  interference  to  radio 
commimications. 

Federal  Communications  Commission. 

Donna  R.  Searcy. 

Secretary. 

IFR  Doc  95-1395  Filed  1-21-93;  8:45  am) 
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Federal  Communications  Commission 

Donna  R.  Searqr. 

Secretary. 

[FR  Doc  93-1394  Filed  l-21-fl3;  8:45  am) 
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[DA  93-34] 

Comments  Invited  on  Arkansas  Public 
Safety  Plan 

January  13. 1993. 

The  Commission  has  received  the 
public  safety  radio  communications 
plan  for  Arkansas  (Region  4). 

In  accordance  with  the  Commission's 
Memorandum  Opinion  and  Order  in 
General  Docket  87-112,  Region  4 
consists  of  the  state  of  Arkansas. 
(General  Docket  No.  87-112.  3  FCC  Red 
2113  (1988)). 

In  accordance  with  the  Commission's 
Report  and  Order  in  General  Docket  No. 
87-112  implementing  the  Public  Safety 
National  Plan,  interested  parties  may 
file  comments  on  or  before  February  22. 
1993.  and  reply  comments  on  or  before 
March  9. 1993.  (See  Report  and  Order. 
General  Docket  No.  87-112.  3  FCC  Red 
905  (1987),  at  paragraph  54.) 

Commenters  should  send  an  original 
and  five  copies  of  comments  to  the 
Secretary,  Federal  Communications 
Commission,  Washington,  DC  20554 
and  should  clearly  identify  them  as 
submissions  to  PR  Docket  93-3 
Arkansas-Public  Safety  Region  4. 

Questions  regarding  this  public  notice 
may  be  directed  to  Betty  Woolford. 
Private  Radio  Bureau,  (202)  632-6497  or 
Ray  LaForge,  Office  of  Engineering  and 
Technology,  (202)  653-8112. 


GENERAL  SERVICES 
ADMINISTRATION 

InfonnaUon  Collection  Activities  Under 
Offic*  of  Management  and  Budget 
Review 

AGENCY:  Federal  Supply  Service  (FBP), 
GSA. 

SUMMARY:  The  GSA  hereby  gives  notice 
under  the  Paperwork  Reduction  Act  of 
1980  that  it  is  requesting  the  Office  of 
Management  and  Budget  (0MB)  to 
renew  expiring  information  collection 
3090-0023,  Surplus  Personal  Property 
Mailing  List  Application.  This 
information  is  provided  by  persons  who 
wish  to  have  their  names  placed  on  the 
Surplus  Personal  Property  Bidders 
Mailing  List  maintained  by  GSA 
Regional  Sales  Activities. 
ADDRESSES:  Send  comments  to  Ed 
Springer,  GSA  Desk  Officer,  room  3235. 
NEOB.  Washington.  DC  20503.  and  to 
Mary  L.  Cunningham.  GSA  Clearance 
Officer.  General  Services 
AdministraUon  (CAIR).  18th  k  F  Street 
NW..  Washington.  DC  20405. 

Annual  Reporting  Burden 

Respondents:  50.000;  annual 
responses:  1;  average  hours  per 
response:  0.07;  burden  hours:  3.350. 
FOR  FURTHER  INFORMA'HON  CONTACT: 
William  L.  Tesh,  Jr..  (703)  305-7814. 

Copy  of  Proposal:  May  be  obtained 
from  the  Information  Collection 
Management  Branch  (CAIR).  7102.  GSA 
Building,  18th  &  F  St.  NW.,  Washington, 
DC  20405,  by  telephoning  (202)  501- 
2691,  or  by  faxing  your  request  to  (202) 
501-2727. 

Dated:  January  7, 1993. 
Emily  C  Karam. 

Director,  Information  Management  Division. 
(FR  Doc  93-1382  Filed  1-21-93;  8:45  ami 
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[GSA  Bulletin*  FTR  6.  Supplement  3  and 
FTR  7,  Supplement  2] 

Federal  Travel  Regulation; 
Reimbursement  for  Actual  Subsistence 
Expenses  in  Presidentially  Declared 
Disaster  Areas  of  Florida 

AGENCY:  Federal  Supply  Service.  GSA. 
ACTION:  Notice  of  Bulletins. 

SUMMARY:  The  attached  bulletins  inform 
agencies  of  the  extension  for  an 


additional  90-day  period  of  the  special 
actual  subsistence  expense  ceiling  for 
official  travel  to  certain  Florida 
localities  designated  Presidentially 
declared  disaster  areas  as  a  result  of 
Hurricane  Andrew. 
EFFECTTVE  DATES:  The  extended  period 
applies  to  official  travel  performed 
during  January  21, 1993  through  April 
20  1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
E.  Groat.  General  Services 
Administration.  Transportation 
Management  Division  (FBX). 
Washington,  DC  20406,  telephone  703- 
305-5745. 

SUPPLEMENTARY  MF0RMAT10N:  The 
Administrator  of  General  Services, 
pursuant  to  41  CFR  301-8. 3(c)  and  at 
the  official  request  of  the  Director  of  the 
Federal  Emergency  Management  Agency 
(FEMA)  has  extended  for  an  additional 
90  days  the  period  during  which 
agencies  may  approve  actual  and 
necessary  subsistence  expense 
reimbursement  not  to  exceed  300 
percent  of  the  applicable  maximum 
locality  per  diem  rate  for  official  travel 
to  the  Presidentially  declared  disaster 
areas  in  Florida  named  in  GSA  Bulletins 
FTR  6  and  7.  The  attached  GSA  Bulletin 
FTR  6,  Supplement  3  and  GSA  Bulletin 
FTR  7,  Supplement  2  are  issued  to 
extend  the  effective  dates  for  these  four 
Florida  counties. 

Dated:  January  14, 1993. 
Allan  W.Beraa, 

Assistant  Commissioner,  Transportation  and 
Property  Management. 

2  Attachments 

ATTACHMENT  1 

[GSA  Bulletin  FTR  6.  Supplement  3] 

To:  Heads  of  Federal  agencies 
Subject:  Reimbursement  for  actual 
subsistence  expenses  in  Presidentially 
declared  disaster  areas  of  Florida. 

1.  Purpose.  This  supplement  informs 
agencies  of  the  extension  for  an 
additional  90-day  period  of  the  special 
actual  subsistence  expense  ceiling 
described  in  GSA  Bulletin  FTR  6  (57  FR 
40466,  Sept.  3, 1992),  as  extended  by 
Supplement  1  (57  FR  44751,  Sept.  29, 
1992)  and  Supplement  2  (57  FR  54793. 
Nov.  20. 1992)  for  official  travel  to 
certain  Florida  localities  designated 
Presidentially  declared  disaster  areas  as 
a  result  of  Hurricane  Andrew. 

2.  Explanation  of  change.  The 
Administrator  of  General  Services, 
pursuant  to  41  CFR  301-8.3(c)  and  at 
the  official  request  of  the  Director  of  the 
Federal  Emergency  Management  Agency 
(FEMA),  has  extended  for  an  additional 
90  days  the  period  during  which 
agencies  may  approve,  in  accordance 
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wrHh  paragraph  3  of  CSA  Bulletin  FTK 

6,  actual  and  necessary  subsistence 
expense  peimbursement  not  to  exceed 
300  percent  of  the  ^plicable  maxinnuD 
locality  per  diem  rate  for  official  travel 
to  thePresidentially  declared  disaster 
areas  in  Florida  named  in  paragraph  4 
of  GSA  miUetm  FTR  6.  For  Florida 
counties  named  in  GSA  Bulletin  FTR  & 
the  extended  period  cevers  January  21, 
19»3  through  April  20, 1993. 

3.  Expiration  date.  This  supplement 
expires  on  August  31. 1993. 

4.  Par  further  information  contact. 
Jane  E.  Groat.  General  Services 
Administration,  Transportation 
Managpment  Division  (FBX). 
Washington,  DG  20406.  telephone  703- 
305-5745. 

Dated:  January  14, 1993 

By  delegation  of  the  Conunissioner, 
Federal  Supply  Service. 
Allan  W.  Betes. 

Assistant  Commissioner.  Transportatioa  and 
Property  h4anagement 

ATTACHMENT  2 

[GSA  BuJtetin  FTR  7.  Supplement  2] 

To:  Heads  of  Federal  agencies 
Subject:  Reimbursement  for  actual 

subsistence  expenses  in  Presidentially 

declared  Florida  disaster  area. 

1.  Purpose.  This  supplement  informs 
agencies  of  the  extension  for  an 
additional  90-day  period  of  the  special 
actual  subsistence  expense  ceiling 
described  m  GSA  Bulletin  FTR  7  (57  FR 
44751.  Sept.  29,  1992),  as  extended  by 
Supplement  1  (57  FR  54793,  Nov.  20. 
1992)  for  official  travel  to  Collier 
County.  Florida,  designated  a 
Presidentially  declared  disaster  area  as 
a  resuft  of  Hurricane  Andrew. 

2.  Explanation  of  change.  The 
Administrator  of  General  Services, 
pursuant  to  41  CFR  301-8.3(c)  and  at 
the  official  request  of  the  Diroctor  of  the 
Federal  Emergency  Management  Agency 
(FEMA),  has  extended  for  an  additional 
90  days  the  period  during  which 
agencies  may  approve,  in  accordance 
with  paragraph  3  of  GSA  Bulletin  FTR 

7,  actual  and  necessary  subsistence 
expense  reimbursement  not  to  exceed 
300  percent  of  the  applicable  maximum 
locality  per  diem  rate  for  official  travel 
to  the  Presidentially  declared  disaster 
area  of  Collier  County.  Florida  named  in 
paragraph  4  of  GSA  Bulletin  FTR  7.  For 
Collier  County,  Florida  the  extended 
period  covers  January  21.  1993  through 
April  20. 1993. 

3.  Expiration  date.  This  supplement 
expires  on  August  31,  1993. 

4.  For  farther  information  contact. 
Jane  B.  Groat,  General  Services 
Administration,  Transportation 


Manageiusnt  Division  (FBX). 
Washington,  DC  20406,  telephone  703i- 
305-5745v 

Dated:  January  14, 1993. 

By  deiegtitioo  of  th«  CommiaGioaer. 
Federal  Supply  Service. 
Allan  W.  Beiea, 

Assistant  Commissioner,  Transpartatioaaad 
Property  Management. 

[FR  Doc  93-1443  Filwl  1-21-93:  8:45  amj 
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Federal  Supply  Service;  Paper 
Purchase  and  OeUvery  Ordera 
Discontinuance;  Notica  of  Intent 

ACTKM:  Notice  of  Intent. 
SUMHAfTTT  The  Federal  Supply  Service 
(FSS)  intends  to  discontinue  issuing 
paper  purchase  orders  for  small 
purchases  made  under  Federal 
Acquisition  Regulation  (FAR)  Part  13 
and  delivery  orders  placed  under 
established  contracts  in  favor  of 
electronic  distribution  of  these 
documents.  The  prefBrred  and  generafly 
most  cost-effective  method  of 
transmission  shall  be  computer-to- 
computer  electronic  data  interchange 
(EDI).  Where  direct  computer-to- 
computer  EDI  is  not  practical,  a  method 
will  be  established  to  permit  suppliers 
to  receive  facsimile  transmission  in  lieu 
of  either  paper  orders  or  computer-to- 
computer  EI)I. 

DATES:  Proposed  implementation  is 
planned  by  October  1, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  the  FSS  plan  to 
discontinue  issuing  paper  orders  and  to 
provide  EDI  or  an  EDI  to  FAX  link  may 
be  directed  to  Mr.  Stuart  Goulden  at 
(703)  305-7741.  Any  written  comments 
should  be  received  on  or  before 
February  26,  1993. 
AOOnESSES:  Interested  persons  are 
invited  to  submit  written  comments  to: 
General  Services  Administration, 
Federal  Supply  Service  (FCO),  Attn: 
Nicholas  Economou,  Washington,  DC 
20406. 

SUPPLEMENTARY  INFORMATION:  FSS  has 
entered  into  agreements  with  many  of 
its  suppliers  to  exchange  data  via  die 
use  of  EDL  This  data  includes,  but  is  not 
limited  to,  orders  placed  against  existing 
contracts.  FSS  has  found  the  use  of  EDI 
to  be  an  effective  method  of  dealing 
with  its  suppliers.  To  secure  the  benefits 
inherent  in  exchanging  information 
electronically,  FSS  will  expand  the  use 
of  electronic  purchasing  methods.  FSS 
plans  to  discontinue  issuing  paper 
purchase  and  delivery  orders  by  October 
1, 1993.  After  this  date,  all  suppliers 
doing  business  with  FSS  must  either  be 
EDI  capable  or  be  capable  of  receiving 


facaimila  tzanamiMions  on  a  Croup  ED 
facsimile  macinaa 

To  minimize  any  adverse  impact  on 
saaall  suppheis  which  may  not  be  EDI 
capable,  FSS  plana  to  provide  a  facility 
for  delivery  of  EDI  orders  to  the 
supplier's  facsimile  machine.  Under  this 
ECS  to  FAX  bcility.  FSS  wUi  transoiit 
all  orders  to  an  indepoidently  operated 
▼aJue-added  network  (VAN).  The  VAN 
in  tum  will  transmit  each  electronic 
order  to  either  the  supplier's  computer 
via  normal  EDi  inteFchan^  prooaduies 
or,  fcs  those  suppliers  which  are  not  EDI 
capaUe.  to  the  supplier's  Group  III 
facsimile  machine. 

Dated:  January  11, 1993. 
Nicholas  Econamon, 

Director,  Federal  Supply  Service.  Acquisitioa 
Management  Center. 

(FR  Doc.  93-1383  Filad  l-Zl-93;  8:45  amJ 
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DEPARTMENT  OF  HEALTH  AfO 
HUMAN  SERVICES 

Office  of  the  Secretary 

National  InstMutea  of  Health;  Statamant 
of  Organizatk>n,  Funcltona,  and 
Deiegationa  of  Authority 

Part  H,  Chapter  HN  (National 
Institutes  of  Health)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  FR  22359.  May  27. 1975.  as 
amended  most  recently  at  57  FR  34147, 
August  3, 1992)  is  amended  to  reflect 
the  following  changes  in  the  Office  of 
the  Director,  National  Institutes  of 
Health  (NIH)  (MNA):  (1)  ReUtle  the 
Office  of  Science  Policy  and  Legislation 
(OSPL)  (HNA6)  to  the  Office  of  Science 
PoUcy  and  Technology  Transfer, 
(OSPTT)  (HNA6)  and  revise  its 
functional  statement,  as  well  as  the 
functional  statement  of  the  Office  of  the 
Director.  OSPTT  (HNA61);  (2)  establish 
the  Science  Policy  Studies  Center 
(SPSQ  (HNA65)  within  the  OSPTT;  (3) 
transfer  the  functions  of  (a)  the  Science 
Policy  Analysis  and  Development 
Branch  (HNA632).  Division  of  Science 
Pohcy  (DSP)  (HNA63),  to  the  Science 
Policy  Studies  Center  (HNA65);  (b)  the 
Office  of  Recombinant  DNA  Activities 
(HNA633);  and  the  Office  of  Science 
Education  Policy  (ro<IA634)  to  the 
Division  of  Special  Science  Programs 
(HNA653).  Science  Policy  Studies 
Center  (HNA65);  and  (c)  abolish  the  DSP 
(HNA63);  (♦)  establish  the  Office  for 
Alternative  Medicine  {HNA6532)  and 
the  Office  of  Rare  Disease  Research 
(HNA6533)  within  the  Division  of 
Special  Science  Programs  (HNA653). 
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Science  Policy  Studies  Center  (HNA65); 
(5)  establish  the  Office  of  Strategic 
Planning  and  Evaluation  (OSPE) 
(HNA66)  within  the  OSPTT;  (6)  transfer 
the  functions  of  the  Division  of  Planning 
and  EvaluaUon  (DPE)  (HNA62)  to  the 
Office  of  Strategic  Planning  and 
Evaluation  (OSPE)  {HNA66)  and  abolish 
the  DPE;  (7)  establish  the  Office  of 
Legislative  Policy  and  Analysis  (OSPA) 
(HNA67)  within  the  OSPTT;  (8)  transfer 
the  functions  of  the  Division  of 
Legislative  Analysis  (DLA)  (HNA64)  to 
the  Office  of  Legislative  Policy  and 
Analysis  (HNA67)  and  abolish  the  DLA; 

(9)  retitle  the  Division  of  Technology 
Transfer  (HNA68)  to  the  Office  of 
Technology  Transfer  (OTT)  (HNA68); 

(10)  establish  the  Office  of  Management 
(OM)  {HNA9)  and  the  Office  of  the 
Director.  OM  (OD/OM)  (HNA91);  (11) 
transfer  the  Office  of  Administration 
(HNA7)  to  the  OM  and  change  its 
Standard  Administrative  Code  (SAC)  to 
(HNA92);  (12)  transfer  the  Office  of 
Research  Services  (HNAA)  to  the  OM 
and  change  its  SAC  to  (HNA93);  (13) 
transfer  the  Office  of  Information 
Resources  Management  {HNA79)  from 
the  Office  of  Administration  to  the  OM 
and  change  its  SAC  to  (HNA94);  (14) 
establish  the  Office  of  Management 
Assessment  and  Internal  Control 
(HNA95)  within  the  OM;  and  (15) 
transfer  the  functions  of  the  Division  of 
Management  Survey  and  Review 
(DMSR)  (HNA78)  from  the  Office  of 
Administration  to  the  OM  and  abolish 
the  DMSR.  This  reorganization  will 
further  strengthen  the  NIH  management 
and  science  policy  activities,  and  create 
new  emphasis  in  the  areas  of 
information  resources  management 
(IRM),  internal  control,  strategic 
planning,  and  technology  transfer,  as 
well  as  improve  the  organizational 
arrangement  for  carrying  out  both  policy 
and  operations  functions. 

Section  HN-B,  Organization  and 
Functions,  is  amended  as  follows:  (1) 
After  the  heading  Office  of  the  Director, 
NIH  (HNA),  Office  of  Science  Policy  and 
Legislation  (HNA6),  delete  the  title  and 
functional  statements  in  their  entirety 
and  substitute  the  following: 

Office  of  Science  Policy  and 
Technology  Transfer  (HNA6).  (1) 
Advises  the  NIH  Director  and 
immediate  staff  on  science  policy, 
strategic  planning,  program  planning 
and  evaluation,  health  economics, 
legislative  analysis,  technology  transfer, 
and  special  programs,  and  represents 
NIH  in  these  areas  to  the  Department 
and  Congress;  (2)  provides  leadership 
and  guidance  to  NIH  programs  on 
science  policy  and  legislation;  (3) 
engages  in  strategic  plaiming  for  the 
fiUi;  (4)  facilitates  and  coordinates 


program  planning  and  program 
evaluation  activities  carried  out  in  the 
Institutes  and  Divisions;  (5)  coordinates 
technology  management  and  technology 
transfer  acUvities  of  the  NIH/CDC/FDA; 
and  (6)  provides  staff  direction  and 
support  to  the  Advisory  Committee  to 
the  Director.  NIH. 

O^jce  of  the  Director.  OSPTT 
(HNA61).  Provides  leadership, 
direction,  and  coordination  on  all 
phases  of  science  policy  and  technology 
transfer. 

Science  Policy  Studies  Center 
(HNA65).  (1)  Serves  as  the  principal 
staff  resource  in  the  Office  of  the 
Director,  NIH.  to  provide  a  central 
capability  to  address  in  an  organized 
and  systematic  manner  major  cross- 
cutting  science  policy  issues  that  bear 
upon  the  entire  NIH  research  enterprise; 
(2)  advises  the  NIH  Director,  senior 
Office  of  the  Director.  NIH,  staff,  and 
Institute.  Center,  and  Division  (ICD) 
Directors  by  identifying  and  providing 
insight  into  developments  and  emerging 
trends  across  the  range  of  scientific, 
academic,  public  policy,  economic, 
social,  ethical,  and  international  issues 
relevant  to  the  further  evolution  of  NIH. 
its  programs  and  policies,  and  the  form 
of  its  operations;  (3)  ensures  that  the 
policy  studies  of  the  Center  represent 
the  vanguard  of  thinking  and  ideas 
relative  to  biomedical  research  and 
science  policy  issues;  (4)  directs  the 
interaction  between  the  Federal  staff  of 
the  Division  of  Science  Policy  Analysis 
and  Development  and  outside  scholars 
invited  to  pursue  research  on  science 
policy  issues  identified  by  the  Center; 
(5)  complements,  coordinates,  and 
collaborates  with  the  policy  function  of 
other  discrete  components  within  NIH; 
and  (6)  serves  as  the  principal  staff 
resource  for  special  science  programs  at 
NIH. 

Following  a  statement  for  the  Division 
of  Special  Science  Programs  (HNA653). 
add  the  following: 

Office  for  Alternative  Medicine 
(HNA6532).  (1)  Advises  the  Office  of  the 
Director.  NIH,  on  the  study  of 
alternative  medicine;  (2)  guides  and 
coordinates  NIH-wide  activities 
involving  alternative  medicine:  (3) 
responds  to  requests  for  information  on 
highly  technical  matters  and  matters  of 
public  policy  relative  to  alternative 
medicine:  (4)  identifies  specific  research 
efforts  receiving  support  that  are  related 
to  the  assessment  or  validation  of 
alternative  medicine;  and  (5)  determines 
the  appropriate  studies  needed  to 
evaluate  alternative  medicine. 

Office  of  Rare  Disease  Research 
(HNA6533).  (1)  Guides  and  coordinates 
NIH-wide  activities  involving  research 
into  combating  and  treating  the  broad 


array  of  rare  diseases  (orphan  diseases); 
(2)  manages  the  NIH  Rare  Diseases  and 
Orphan  Products  Coordinating 
Committee;  (3)  develops  and  maintains 
a  centralized  database  on  rare  diseases: 
(4)  coordinates  and  provides  liaison 
with  Federal  and  non-Federal  national 
and  international  organizations 
concerned  with  rare  disease  research 
and  orphan  products  development;  (5) 
advises  the  Office  of  the  Director,  NIH, 
on  matters  relating  to  rare  diseases  and 
orphan  products;  (6)  prepares  the 
Director's  aimual  report  to  Congress  on 
rare  disease  and  condition  research 
activities  sponsored  by  NIH,  and  (7) 
responds  to  requests  for  information  on 
highly  technical  matters  and  matters  of 
public  policy  relative  to  rare  diseases 
and  orphan  products. 

Office  of  Strategic  Planning  and 
Evaluation  (HNA66).  (1)  Advises  the 
NIH  Director  on  program  plaiming 
issues  and  policies,  and  the  evaluation 
of  the  programs  of  the  operating 
organizations  of  NIH;  (2)  plans  and 
directs  a  comprehensive  program  of 
strategic  and  program  planning,  policy 
research  and  evaluation,  and  economic 
and  resource  analyses;  and  (3)  carries 
out  staff  functions  relating  to  strategic 
planning,  program  development, 
economic  and  resource  analysis,  and 
program  evaluation. 

Office  of  Legislative  Policy  and 
Analysis  (HNA67).  (1)  Advises  the  NIH 
Director  and  staff  and  provides 
leadership  and  direction  for  NIH 
legislative  analysis,  development,  and 
liaison;  (2)  identifies,  analyzes,  and 
reports  on  legislative  developments 
relevant  to  NIH  programs  and  activities; 
(3)  assesses  the  need  for  and  proposes 
changes  in  the  statutory  base  of  NIH 
activities;  (4)  plans  and  develops  new 
legislative  proposals;  (5)  coordinates 
and  controls  NIH  Congressional 
communications;  (6)  provides 
coordination  on  NIH  legislative  matters 
with  the  Office  of  the  Assistant 
Secretary  for  Health,  the  Department, 
the  Congress,  Federal  and  non-Federal 
national  and  international  organizations 
concerned  with  health,  and  other 
bodies;  (7)  coordinates  the  preparation 
of  testimony  or  statements  for  the  Office 
of  the  Director.  NIH,  before 
Congressional  committees  or  other 
groups:  and  (8)  develops  special  reports, 
staff  documents,  or  other  studies 
concerning  NIH  interests,  activities,  and 
relationships. 

Office  of  Technology  Transfer 
(HNAG3).  (1)  Develops  policy  and 
procedures  for  NIH,  CDC.  and  FDA  to 
follow  for  the  implementation  of 
Cooperative  Research  and  Development 
Agreements  (CRADAs),  patent  licenses, 
and  other  technology  transfers;  (2) 
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implements  Patent  Policy  Board 
decisions  and  policies;  (3)  drafts, 
negotiates,  and  periodically  revises 
model  forms  and  agreements;  (4) 
provides  advice  to  ICDs  on  problem 
licenses  and  agreements;  (5)  develops 
policy  statements  on  various  technology 
transfer  issues  such  as  conflicts  of 
interest;  (6)  tracks  the  OTT  budget  and 
prepares  an  annual  status  report  to  the 
OD/NDi;  (7)  provides  coordination  and 
management  of  the  goals,  functions,  and 
operations  of  the  Division  of 
Technology  Licensing,  Division  of 
Technology  Management,  Division  of 
Technology  Transfer  Coordination,  and 
the  Division  of  Technology  Patenting; 
(8)  coordinates  and  provides  planning 
and  liaison  support  for  international 
CRADAs  and  technology  transfers;  (9) 
creates  and  implements  special 
programs  relating  to  technology  transfer 
by  State  and  local  governments  and 
universities;  (10)  drafts  and  presents 
Congressional  testimony,  and  drafts 
technology  transfer-related  responses  to 
other  Congressional  inquiries;  (11) 
provides  operational  management 
activities;  (12)  assists  the  Offlce  of  the 
General  Counsel  (OGC)  in  evaluating 
patent-related  litigation  matters;  (13) 
participates  with  OGC  or  independently 
negotiates  settlements  or  contested 
matters  with  licensees  or  other  parties 
involved  with  NIH/CDC/FDA  in 
technology  transfer  or  utilization 
matters;  (14)  represents  the  NIH/CDC/ 
FDA  in  technology  transfer  or 
utilization  mattera;  (15)  represents  the 
above  agencies  at  a  variety  of 
professional  conferences  and  other 
public  fora;  (16)  investigates  special 
issues;  (17)  evaluates  the  need  for  and 
develops  new  programs  in  technology 
management  and  technology  transfer  for 
the  above  agencies;  (18)  develops 
licensing  strategies  for  NIH/CDC/FDA 
intramural  and  CRADA  inventions;  (19) 
negotiates  licenses  and  other  technology 
transfers;  (20)  works  with  scientist 
inventors,  contract  attorneys,  and  others 
in  preparing  patent  applications  and 
prosecuting  these  applications  at  the 
Patent  Office  level;  (20)  handles 
infringements  in  consultation  with  the 
OGC  at  the  Patent  Office  level;  and  (21) 
makes  recommendations  to  the  OGC  for 
referral  or  matters  to  the  Department  of 
Justice. 

Office  of  the  Director  (HNA681).  (1) 
Advises  the  NIH  Director  and  staff  on  all 
aspects  of  technology  transfer  policy 
and  development,  technology 
management,  technology  licensing 
activities:  and  patent  administration  and 
prosecution  activities;  and  (2)  plans  and 
directs  the  activities  of  the  Office. 

(1)  Delete  the  titles  and  functional 
statements  for  Uie  Office  of 


Administration  (HNA7)  and  the  Office 
of  Research  Services  (HNAA).  in  their 
entirety. 

(2)  After  the  title  Office  of 
Communications  (HNA8),  Division  of 
Public  Information  (HNA82),  insert  tne 
following: 

O^tce  of  Management  (HNA9).  (1) 
Advises  the  NIH  Director  and  staff  on  all 
phases  of  administration  and 
management:  (2)  provides  leadership 
focus  and  direction  to  all  aspects  of 
management;  (3)  oversees  the 
management  of  functions  in  the  areas  of 
information  resources  management, 
budget  and  financial  management, 
personnel  management,  management 
pohcy,  management  assessment  and 
internal  control,  grant  and  contract 
management,  procurement,  logistics, 
engineering  services,  safety,  space  and 
facility  management,  support  services, 
and  security  operations. 

Office  of  the  Director.  OM(HNA91). 
Provides  leadership,  direction,  and 
coordination  on  all  phases  of 
administration  and  management. 

Office  of  Administration  (HNA92).  (1) 
Advises  the  Deputy  Director  for 
Management  and  slaif  on  administration 
and  management;  (2)  provides 
leadership  and  guidance  on  all  aspects 
of  administrative  management:  and  (3) 
directs  staff  and  service  functions  in  the 
areas  of  budget  and  financial 
management,  personnel  management, 
management  policy,  grant  and  contract 
management,  procurement,  and 
logistics. 

Office  of  Research  Services  (HNA93). 
(1)  Advises  the  Deputy  Director  for 
Management  and  staff  on  the 
management  and  provision  of  technical 
and  administrative  services  to  all 
components  of  NIH  in  support  of  the 
research  mission;  and  (2)  plans  and 
directs  service  programs  for  engineering 
services,  safety,  space  and  facility 
management,  support  services,  and 
security  operations. 

Office  of  Information  Resources 
Management  (HNA94).  The  Office  of 
Information  Resources  Management 
advises  the  Deputy  Director  for 
Management  on  the  direction  and 
management  of  NIH  IRM  program 
activities  under  the  Paperwork 
Reduction  Act;  the  Computer  Security 
Act;  and  0MB  Circular  A-130  by 
serving  as  a  focal  point  for:  (1) 
Implementing,  managing,  and 
overseeing  NIH  IRM  activities  related  to: 
IRM  policy,  planning  and  budgeting; 
Federal  Information  Processing  (PIP) 
resources  user  requirements;  IRM 
reviews;  clearance  of  FIP  resources  and 
monitoring  compliance  with  Delegated 
Procurement  Authorities  (DPAs);  FIP 
and  automated  systems  inventories; 


capacity  management  and  planning: 
security;  FIP  standards;  and  FIP 
resources  obsolescence  and  excess 
equipment;  (2)  collaborating  with  NIH 
components  responsible  for:  acquisition 
of  FTP  resources;  major  information 
systems;  telecommunications 
management;  printing  management; 
computer  matching;  FIP 
accommodations  for  the  disabled; 
records  and  forms  management 
including  the  Privacy  Act;  information 
collection:  and  information 
dissemination;  (3)  serving  as  the  NIH 
liaison  to  the  Public  Health  Service  and 
the  Department  on  all  IRM  matters;  (4) 
participating  with  appropriate  NIH 
components  in  assessing  and  enhancing 
the  level  of  knowledge  and  skill  of  users 
of  FIP  resources;  (5)  coordinating  with 
appropriate  NIH  components  in 
developing  an  NIH-wide  plan  for 
standardizing  networking,  cabling,  and 
electrical  facilities  for  FIP  resources;  (6) 
ensuring  that  oversight  measures  are 
appropriate  for  the  diversity, 
complexity,  and  size  of  the  major 
providers  and  the  individual  Iiistitutes, 
Centers,  and  Division  (ICDs);  (7) 
overseeing  and  initiating  necessary 
improvements  in  the  FIP  clearance  and 
acquisition  process;  and  (8)  assisting  the 
major  providers/individual  ICDs  in 
enhancing/strengthening  their 
individual  IRM  program  management  to 
allow  maximum  delegation  of  FIP 
resources  clearance  authority. 

Office  of  Management  Assessment 
and  Internal  Control  (HNA95).  (1)  Has 
overall  responsibility  for  all  mattera 
related  to  internal  controls  to  prevent 
fraud,  waste,  abuse,  and  conflict  of 
interest  or  the  appearance  of  these,  and 
develops  a  planned  management 
overaight  activity  that  focuses  on  early 
identification  and  prevention  of  such 
occurrences;  (2)  provides  broad 
management  overaight  and  advice  the 
Deputy  Director  for  Management  (DDM) 
on  strategies  for  management  reviews, 
preventive  maintenance  strategies,  and 
corrective  action;  (3)  keeps  abreast  of 
activities  within  the  Institutes,  Centers, 
and  Divisions  (ICDs),  advising  them  on 
the  implementation  of  necessary 
internal  controls;  (4)  in  consultation 
with  the  Director,  NIH,  and  the  Deputy 
Director  for  Management,  develops 
internal  control  policy  for  the  entire 
NIH  and  ensures  that  policy  changes  are 
implemented;  (5)  serves  as  NIH's  central 
haison  on  mattera  involving  the  DHHS 
Office  of  the  Inspector  General,  the 
General  Accounting  Office,  the  DHHS 
Office  of  Audit,  the  Federal  Bureau  of 
Investigation,  congressional  staff 
membere,  etc.,  related  to  internal 
controls  and  audits;  (6)  develops  and 
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implements  the  Annual  Internal  Control 
Plan:  and  (7)  advises  NIH's  top 
management  staff  on  major  management 
decisions  in  the  field  of  current 
operations  and  long-range  policy 
involving  NIH  management  controls. 

DELEGATIONS  OF  AUTHOfUTY 
STATEMENT:  All  relevant  delegations 
and  redelegations  of  authority  of  and  to 
the  affected  components  which  were  in 
effect  immediately  prior  to  the  effiective 
date  of  this  reorganization  and  which 
are  consistent  with  this  reorganization, 
shall  continue  in  effect  until  modified, 
rescinded  or  superseded. 

Dated:  January  5, 1993. 
IxHik  W.  SuUivui, 
Secretary. 
IFR  Doc  93-1286  Filed  1-21-93;  8:45  am] 

lUUJNO  CODE  4140-M-H 


Agency  for  Heatth  Care  Policy  and 
Research 

Notice  of  Meetings 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act 
(Title  5,  U.S.C.  Appendix  2) 
announcement  is  made  of  the  following 
advisory  committees  scheduled  to  meet 
during  the  month  of  February  1993: 

Name:  Health  Care  Technology  Study 
Section. 

Date  and  Time:  February  8-10. 1993, 8 
a.m. 

Place:  Marriott  Residence  Inn,  7335 
Wisconsin  Avenue,  MontgcMnery  II  Room, 
Bethesda,  Maryland  20814. 

Open  February  8,  8  a.m.  to  9  a.m. 

Closed  for  remainder  of  meeting. 

Purpose:  The  Study  Section  is  charged 
with  conducting  the  initial  review  of  health 
services  research  grant  applications 
addressing  the  utilization  and  effects  of 
health  care  technologies  and  procedures  as 
well  as  applications  in  the  area  of 
information  and  decision  sciences  relating  to 
health  care  delivery. 

Agenda:  The  open  session  on  February  8 
&om  8  a.m.  to  9  a.m.  will  be  devoted  to  a 
business  meeting  covering  administrative 
matters  and  reports.  There  will  also  be  a 
presentation  by  the  Administrator,  Agency 
for  Health  Care  Policy  and  Research 
(AHCPR).  The  closed  sessions  of  the  meeting 
will  be  devoted  to  a  review  of  health  services 
research  grant  applications  emphasizing 
medical  care  technologies  and  procedures, 
and  relating  to  the  delivery,  organization,  and 
Hnancing  of  health  services.  In  accordance 
with  the  Federal  Advisory  Committee  Act, 
Title  5,  use.  Appendix  2  and  Title  5. 
U.S.C  552b(c)(6),  the  Administrator.  AHCPR, 
has  made  a  formal  determination  that  these 
latter  sessions  will  be  closed  because  the 
discussions  are  likely  to  reveal  personal 
information  concerning  individuals 
associated  with  the  applications.  This 
information  is  exempt  from  mandatory 
disclosure. 


Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  the  meeting,  or 
other  relevant  information  should 
contact  Alan  E.  Mayers,  Ph.D.,  Agency 
for  Health  Care  Policy  and  Research, 
suite  602,  Executive  Office  Center,  2101 
East  Jefferson  Street,  Rockville, 
Maryland  20852.  Telephone  (301)  227- 
8449. 

Name:  Health  Ser\'ices  Developmental 
Grants  Review  Subcommittee. 

Date  and  Time:  February  10-12. 1993, 8 
a.m. 

Place:  Ramada  Inn,  8400  Wisconsin 
Avenue,  Conference  Room  TBA;  Bethesda, 
Mar>-l£nd  20814. 

Open  February  11,1  p.m.  to  2  p.m., 

Qosed  for  remainder  of  meeting. 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  grant  applications 
proposing  axp>erimental,  analytical  and 
theoretical  research  on  costs,  quality,  access, 
effectiveness,  and  efficiency  of  the  delivery 
of  health  services  for  the  research  grant 
program  administered  by  AHCPR. 

Agenda:  The  open  session  of  the  meeting 
on  February  11  from  1  p.m.  to  2  p.m.  will  be 
devoted  to  a  business  meeting  covering 
administrative  matters  and  reports.  There 
will  also  be  a  presentation  by  the 
Administrator,  AHCPR.  During  the  closed 
session,  the  Subconunittee  will  be  reviewing 
research  and  demonstration  grant 
applications  relating  to  the  delivery, 
organization,  and  financing  of  health 
services.  In  accordance  with  the  Federal 
Advisory  Conunittee  Act,  Title  5,  U.S.C 
Appendix  2  and  Title  5,  U.S.C,  552b(c)(6), 
the  Administrator,  AHCPR,  has  made  a 
formal  determination  that  these  latter 
sessions  will  be  closed  because  the 
discussions  are  likely  to  reveal  personal 
information  concerning  individuals 
associated  with  the  applications.  This 
information  is  exempt  from  mandatory 
disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  the  meeting,  or 
other  relevant  information  should 
contact  Gerald  E.  Calderone,  Ph.D., 
Agency  for  Health  Care  Policy  and 
Research,  suite  602,  Executive  Office 
Center,  2101  East  Jefferson  Street, 
Rockville,  Maryland  20852,  Telephone 
(301) 227-8449. 

Name:  Health  Services  Research  Review 
Subcommittee. 

Date  and  Time:  February  18-19, 1993,  8:30 
a.m. 

Place:  Marriott  Residence  Irm,  7335 
Wisconsin  Avenue,  Calvert  I  and  II, 
Bethesda,  MD  20814. 

Open  February  18,  8:30  a.m.  to  9:15  a.m. 

Closed  for  remainder  of  meeting. 

Purpose:  The  Subcommittee  is  charged 
with  the  initial  review  of  grant  applications 
proposing  analytical  and  theoretical  research 
on  costs,  quality,  access,  and  efficiency  of  the 
delivery  of  health  services  for  the  research 
grant  program  administered  by  AHCPR. 

Agenda:  The  open  session  of  the  meeting 
on  February  18  from  8:30  a.m.  to  9:15  p.m. 
will  be  devoted  to  a  business  meeting 


covering  administrative  matters  and  reports. 
There  will  also  be  a  presentation  by  the 
Administrator,  AHCPR.  During  the  closed 
sessions,  the  Subcommittoe  will  be  reviewing 
analytical  and  theoretical  research  grant 
applications  relating  to  the  delivery, 
organization,  and  financing  of  health 
services.  In  accordance  with  the  Federal 
Advisory  Committee  Act,  Title  5,  U.S.C 
Appendix  2  and  Title  5,  U.S.C,  552b(cK6), 
the  Administrator,  AHCPR,  has  made  a 
formal  determination  that  these  latter 
sessions  will  be  closed  l)ecause  the 
discussions  are  likely  to  reveal  personal 
information  concerning  individuals 
associated  with  the  applications,  This 
information  is  exempt  from  mandatory 
disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  the  meeting,  or 
other  relevant  information  should 
contact  Patricia  G.  Thompson,  Ph.D., 
Agency  for  Health  Care  Policy  and 
Research,  suite  602,  Executive  Office 
Center,  2101  East  Jefferson  Street, 
Rockville,  Maryland  20852,  Telephone 
(301)  227-8449. 

Name:  Health  Services  Research 
Dissemination  Study  Section. 

Date  and  Time:  February  25-26, 1993, 8:30 
a.m. 

Place:  Marriott  Residence  Inn,  7335 
Wisconsin  Avenue,  Montgomery  I,  Bethesda, 
Maryland  20814. 

Open  February  26,  8:30-9:30  a.ni. 

Qosed  for  remainder  of  meeting. 

Purpose:  The  Study  Section  is  char;ged 
with  the  review  of  and  making 
recommendations  on  grant  applications  for 
Federal  supfjort  of  conferences,  workshops, 
meetings,  or  projects  related  to  disseminadon 
and  utilization  of  research  findings,  and 
AHCPR  liaison  with  health  care  policy 
makers,  providers,  and  consumers. 

Agenda:  The  open  session  of  the  meeting 
on  February  26  from  8:30  a.in.  to  9:30  a.m. 
will  be  devoted  to  a  business  meeting 
covering  administrative  matters  and  reports. 
There  will  also  be  a  presentation  by  the 
Administrator,  AHCPR.  During  the  closed 
portions  of  the  meeting,  the  Study  Section 
will  be  reviewing  grant  applications  relating 
to  the  dissemination  of  research  on  the 
organization,  costs,  and  efficiency  of  health 
care.  In  accordance  with  the  Federal 
Advisory  Committee  Act,  Tide  5,  U.S.C, 
Appendix  2  and  Title  5,  U.S.C,  552b(c)(6), 
the  Administrator,  AHCPR,  has  made  a 
formal  determination  that  these  latter 
sessions  will  be  closed  because  the 
discussions  are  likely  to  reveal  personal 
information  concerning  individuals 
associated  with  the  grant  applications.  This 
information  is  exempt  from  mandatory 
disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  the  meeting,  or 
other  relevant  information  should 
contact  Mrs.  Linda  Blankenbaker, 
Agency  for  Health  Care  Policy  and 
Research,  suite  602,  2101  East  Jefferson 
Street,  Rockville,  Maryland  20852, 
Telephone  (301)  227-8449. 


Agenda  items  for  all  meetings  are 
subject  to  change  as  priorities  dictate. 

Dated:  January  14, 1993. 
J.  Jairett  Clinton, 
Administrator. 

IFR  Doc.  93-1522  Filed  1-21-93;  8:45  am] 
8IUJN0  CODE  41M-40-M 

Centers  for  Disease  Control  and 
Prevention  (CDC) 

[CRADA  93-002] 

Cooperative  Research  and 
Development  Agreement 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC).  Public  Health 
Service.  HHS. 
ACTION:  Notice. 

SUMMARY:  The  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  opfMjrtunity  for  potential 
collaborators  to  enter  into  a  Cooperative 
Research  and  Development  Agreement 
(CRADA)  to  develop  DNA  detection- 
based  diagnostic  tests  for  fungal 
septicemia. 

It  is  anticipated  that  all  inventions 
which  arise  from  this  CRADA  will  be 
jointly  owned  and  licensed  on  a  royalty- 
bearing  basis  exclusively  to  the 
collaborator  with  which  the  CRADA  is 
made. 

Because  CRADAs  are  designed  to 
facihtate  the  development  of  scientific 
and  technological  knowledge  into 
useful,  marketable  products,  a  great  deal 
of  freedom  is  given  to  Federal  agencies 
in  implementing  collaborative  research. 
The  CDC  may  accept  staff,  facilities, 
equipment,  supplies,  and  money  from 
the  other  participants  in  a  CRADA.  CDC 
may  provide  staff,  facilities,  equipment, 
and  supplies  to  the  project.  A  single 
restriction  applies  to  this  exchange:  CDC 
may  not  provide  funds  to  the  other 
participants  in  the  CRADA. 
DATES:  This  opportimity  is  available 
unUl  February  22, 1993.  Respondents 
may  be  provided  a  longer  period  of  time 
to  furnish  additional  information  if  CDC 
finds  this  necessary. 
FOR  FURTHER  INFORMATION  CONTACT: 

Technical:  Dr.  Christine  ].  Morrison, 
Chief,  Molecular  Immunology 
Laboratories,  National  Center  for 
Infectious  Diseases,  Centers  for  Disease 
Control  and  Prevention  (CDC):  1600 
Clifton  Road,  NE.,  mailstop  G-11, 
Atlanta.  GA  30333.  Telephone  (404) 
639-3128. 

Business:  Greg  Jones,  Technology 
Transfer  Representative,  National  Center 
for  Infectious  Diseases,  Centers  for 
Disease  Control  and  Prevention  (CDC): 
1600  Clifton  Road,  NE..  mailstop  C-19. 
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Atlanta,  GA  30333.  Telephone  (404) 
639-2434. 

SUPPLEMENTARY  INFORMATION:  The 
collaborator  and  CDC  will  jointly 
support  research  aimed  at  the 
development  of  DNA  detection-based 
diagnostic  tests  for  fungal  septicemia. 
CDC  has  developed  a  method  to  disrupt 
'  Candida  albicans  and  to  isolate  and 
purify  its  DNA  from  whole  blood. 
Purified  DNA  has  been  found  to  be 
suitable  for  amplification  and 
subsequent  detection.  CDC  has 
developed  primers  and  probes  for 
amplification  and  detection  of  candidal 
DNA. 

The  collaborator  will  provide 
technology  and  staff  to  oevelop  methods 
to  increase  the  sensitivity  and  rapidity 
of  DNA  detection.  The  collaborator  will 
provide  any  additional  equipment  and/ 
or  supplies  currently  unavailable  in  the 
CDC  laboratory  that  may  be  necessary 
for  the  implementation  of  this  work. 

CDC  will  provide  animal  models  of 
disseminated  candidiasis  to  facilitate 
determination  of  the  sensitivity  of  DNA 
detection-based  diagnostic  tests  for 
Candida  in  whole  blood. 

Applicants  will  be  judged  according 
to  the  following  criteria: 

1.  Soundness  of  the  research  plan; 

2.  Adequacy  of  the  staff  to  develop  the 
diagnostic  test(s); 

3.  Adequacy  of  availability  of  the 
facilities  and  equipment; 

4.  Evidence  of  scientific  credibility: 
and 

5.  Evidence  of  commitment  and 
ability  to  develop  DNA  detection-based 
diagnostic  tests  for  fungal  septicemia. 

This  CRADA  is  proposed  and 
implemented  under  the  Federal 
Technology  Transfer  Act  of  1986,  Public 
Law  99-502. 

The  responses  must  be  made  to: 
Nancy  C.  Hirsch,  Technology  Transfer 
Coordinator,  National  Center  for 
Infectious  Diseases,  Centers  for  Disease 
Control  and  Prevention  (CDC).  1600 
Clifton  Road,  NE.,  njailstop  C-19, 
Atlanta.  GA  30333. 

Dated:  January  13, 1993. 
Robert  L.  Foster, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

IFR  Doc.  93-1438  Filed  1-21-93;  8:45  am) 
BiLUNO  CODE  4160-1«-M 


National  Committee  on  Vital  and  Health 
Statistics  (NCVHS)  Subcommittee  on 
Health  Statistics  for  Minority  and  Other 
Special  Populations:  Meeting 

Pursuant  to  Public  Law  92-463,  the 
National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control  and 


Prevention  (CEIC),  announces  the 
following  committee  meeting. 

Name:  NCVHS  Subcommittee  on  Health 
Statistics  for  Minority  and  Other  Special 
Populations. 

Times  and  Dates:  1  p.in.-5  p.oL,  February 
9. 1993;  8  a.m.-4  p.m..  Febniuy  10. 1993. 

Place:  Rooqi  339A.  Hubert  H.  Humphrey 
Building.  200  Independence  Avenue  SW, 
Washington.  DC  20201. 

Status:  Open. 

Purpose:  The  purpose  of  the  subcommittee 
meeting  is  to  review  the  collection  of 
minority  health  data  %«rithin  the  federal 
government,  Including  the  Social  Security 
Administration,  the  Bureau  of  the  Census, 
and  CDC.  in  order  to  Iwtter  understand  data 
collection  issues  and  to  serve  as  a  basis  for 
future  recommendations. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  af 
summaries  of  the  meeting  and  a  roster  of 
committee  members  may  be  obtained  from 
Gail  F.  Fisher.  Ph.D.,  Executive  Secretary, 
NCVHS.  NCHS,  room  HOC,  Presidential 
Building,  6525  Belcrest  Road,  HyattsvUle. 
Maryland  20782,  telephone  301/436-70^0. 

Dated:  January  13, 1993. 
Robert  L.  Foster, 

Assistant  Director,  Office  of  Program  Support 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

IFR  Doc.  93-1435  Filed  1-21-93;  8:45  am) 

MLLMQ  COOC  41W>-1»-M 


National  Committee  on  Vital  and  Health 
Statistics  (NCVHS)  Sut}committee  on 
Mental  Health  Statistics:  Meeting 

Pursuant  to  Public  Law  92-463.  the 
National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control  and 
Prevention  (CDC),  aimounces  the 
following  committee  meeting. 

Name:  NCVHS  Subcommittee  on  Mental 
Health  Statistics. 

Time  and  Date:  9  a.m.-4:30  p.m.,  February 
16, 1993. 

Place:  Room  337A-339A.  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201. 

Status:  Open. 

Purpose:  The  subcommittee  will  hold 
discussions  around  ptotential  futxue 
subcommittee  activities  including  the 
collection  and  analysis  of  institutional  and 
person-oriented  longitudinal  data  on 
children  and  youth  with  mental  disorders, 
and  recent  developments  in  the  area  of 
disability  statistics. 

Contact  Person  for  more  information: 
Substantive  program  infonnation  as  well  as 
summaries  of  the  meeting  and  a  roster  of 
committee  members  may  be  obtained  from 
Gail  F.  Fisher,  Ph.D.,  Executive  Secretary, 
NCVHS,  NCHS,  room  1100,  Presidential 
Building,  6525  Belcrest  Road,  Hyattsville, 
Maryland  20782,  telephone  number  301/436- 
7050. 
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Dated:  fanuary  14. 1993. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination, 
Centos  for  Disease  Control  and  Prevention 
(CDC). 
[FR  Doc.  93-1436  Filed  1-21-93;  8:45  am] 

BILUNG  COOC  41W-1t-M 

Food  and  Drug  Administration 
[Dockat  No.  B2F-0228] 

DeTer  Co.,  Inc.;  Withdrawal  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

AC7X)N:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  food  additive  petition 
(FAP  1A3549)  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  sodium  lauryl 
sulfate  as  a  surfactant  on  raw 
agricultural  commodities  to  control 
respirable  and  explosive  dust. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wesley  R.  Long,  Center  for  Food  Safety 
and  Applied  NutriUon  (HFF-334),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-254-9519. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
August  27, 1982  (47  FR  37959).  FDA 
announced  that  a  food  additive  petition 
(FAP  1A3549)  had  been  filed  by  DeTer 
Co..  Inc.,  P.O.  Box  S,  Burgin,  KY  40310 
(formerly  Eight  Great  Meadow  Lane, 
East  Hanover,  NJ  07936).  This  petition 
proposed  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  sodium  lauryl  sulfate  as 
a  surfactant  on  raw  agricultural 
commodities  to  control  respirable  and 
explosive  dust.  DeTer  Co.,  Inc.,  has  now 
withdrawn  the  petition  without 
prejudice  to  a  future  filing  (21  CFR 
171.7). 

Dated :  January  1 1 , 1 993 . 
Fred  R.  Shank. 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 
IFR  Doc.  93-1375  Filed  1-21-93;  8:45  am) 

MUMQ  COOC  41«M»-F 

[Dockat  No.  92G-0432] 

Yandilla  MusUrd  Oil  Enterprise  Pty. 
Ltd.;  Rling  of  Petition  for  Affirmation 
of  GRAS  Status 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimoundng 
that  Yandilla  Mustard  Oil  Enterprise 
Pty.  Ltd.,  has  filed  a  petition  (GRASP 
0G0359),  proposing  that  low  erucic  acid 
mustard  seed  oil  be  affirmed  as 
generally  recognized  as  safe  (GRAS)  as 
a  direct  human  food  ingredient. 
DATES:  Written  comments  by  March  23. 
1993. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nega  Beru.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-206).  Food  and 
Drug  Administration,  200  C  SL  SW.. 
Washington.  DC  20204.  202-254-9523. 
SUPPl£MENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  201(s),  409(b)(5)  (21  U.S.Q  321(s). 
348(b)(5)))  and  the  regulations  for 
affirmaUon  of  GRAS  status  in  §  170.35 
(21  CFR  170.35),  notice  is  given  that 
Yandilla  Mustard  Oil  Enterprise  Pty. 
Ltd.,  Wallendbeen,  NSW  2588. 
Australia,  has  filed  a  petition  (GRASP 
0G0359),  proposing  that  low  erucic  acid 
mustard  seed  oil  be  affirmed  as  GRAS 
as  a  direct  human  food  ingredient. 
The  petition  has  been  placed  on 
display  at  the  Dockets  Management 
Branch  (address  above). 

Any  petition  that  meets  the 
requirements  outlined  in  §§  170.30  (21 
CFR  170.30)  and  170.35  is  filed  by  the 
agency.  There  is  no  profiling  review  of 
the  adequacy  of  data  to  support  a  GRAS 
conclusion.  Thus,  the  filing  of  a  petition 
for  GRAS  affirmation  should  not  be 
interpreted  as  a  preliminary  indication 
of  suitability  for  GRAS  affirmation. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
pubhshed  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Interested  persons  may,  on  or  before 
March  23, 1993,  review  the  petition 
and/or  file  comments  (two  copies, 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document)  with  the  Dockets 
Management  Branch  (address  above). 
Comments  should  include  any  available 
information  that  would  be  helpful  in 
determining  whether  the  substance  is, 
or  is  not,  GRAS  for  the  proposed  use.  A 
copy  of  the  petition  and  received 
comments  may  be  seen  in  the  Dockets 


Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  January  11, 1993. 
Fred  R.  Shank. 

Director.  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  93-1439  FUed  1-21-93: 8:4S  am] 
iUJNO  ooof  4i«e-tf-r 


Health  Resourcss  and  Ssfvicss 
Administration 

nnal  Funding  Prloritlss  and  Spadal 
Consideration  for  Grants  for  Faculty 
Development  In  Family  Medicine 

The  Health  Resources  and  Services 
Administration  (HRSA),  announces  the 
final  funding  priorities  and  special 
consideration  for  fiscal  year  (FY)  1993 
for  Grants  for  Faculty  Development  in 
Family  Medicine  authorized  under  the 
authority  of  section  747(a)  (previously 
section  786(a)).  title  VH  of  the  Public 
Health  Service  (PHS)  Act.  as  amended 
by  the  Health  Professions  Education 
Extension  Amendments  of  1992,  Public 
Law  102-408,  dated  October  13, 1992. 

Since  this  program  was  announced  on 
August  7, 1992.  the  Health  Professions 
Education  Extension  Amendments  of 
1992,  Public  Law  102-408,  were  passed 
by  the  Congress  and  signed  by  the 
President. 

Purpose 

Section  747(a)(3)  of  the  PUS  Act 
authorizes  the  award  of  grants  to  public 
or  nonprofit  private  hospitals,  schools  of 
medicine  or  osteopathic  medicine,  or 
other  public  or  private  nonprofit  entities 
to  assist  in  meeting  the  cost  of  planning, 
developing  and  operating  programs  for 
the  training  of  physicians  who  plan  to 
teach  in  family  medicine  training 
programs.  In  addition,  section  747(a)(4) 
authorizes  assistance  in  meeting  the  cost 
of  supporting  physicians  who  are 
trainees  in  such  programs  and  who  plan 
to  teach  in  a  family  medicine  training 
program. 

Section  791(a)  of  the  Act.  as  amended, 
includes  a  general  funding  preference 
for  selected  grant  programs  under  title 
VII,  including  section  747(a),  Grants  for 
Faculty  Development  in  Family 
Medicine.  Section  791(b)  includes  new 
information  requirements  for  applicants 
under  this  program. 

Statutory  General  Funding  Preference 

Under  section  791(a)  of  the  Act, 
preference  will  be  given  to  any  qualified 
applicant  that — 

(A)  Has  a  high  rate  for  placing 
graduates  in  practice  settings  having  the 
principal  focus  of  serving  residents  of 
medically  underserved  communities;  or 
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(B)  During  the  2-year  period 
preceding  the  fiscal  year  for  which  such 
an  award  is  sought,  has  achieved  a 
significant  increase  in  the  rate  of  placing 
graduates  in  such  settings. 

Preference  may  be  given  only  for 
applications  ranked  above  the  20th 
percentile  of  applications  that  have  been 
recommended  for  approval  by  the 
appropriate  peer  review  group.  The 
Secretary  may  not  give  an  applicant 
preference  if  the  proposal  of  the 
applicant  is  ranked  in  or  below  the  20th 
percentile  of  proposals  that  have  been 
recommended  for  approval  by  peer 
review  groups. 

Additional  information  concerning 
the  implementation  of  this  preference  is 
under  development  and  a  separate 
notice  was  published  in  the  Federal 
Register  dated  December  18, 1992,  at  57 
FR  60212,  requesting  comments  on  the 
methodology  for  implementation  of  this 
new  statutory  funding  preference. 

Information  Requirements  Provision 

The  following  new  information 
requirements  will  not  apply  in  FY  1993 
but  will  take  effect  in  FY  1994.  Under 
section  791(b)  of  the  Act,  the  Secretary 
may  make  an  award  under  the  Grants 
for  Faculty  Development  in  Family 
Medicine  Program  only  if  the  applicant 
for  the  award  submits  to  the  Secretary 
the  following  information  regarding  the 
programs  of  the  applicant: 

(1)  A  description  of  rotations  or 
preceptorships  for  students,  or  clinical 
training  programs  for  residents,  that 
have  the  principal  focus  of  providing 
health  care  to  medically  underserved 
communities. 

(2)  The  number  of  faculty  on 
admissions  committees  who  have  a 
clinical  practice  in  community-based 
ambulatory  settings  in  medically 
underserved  communities. 

(3)  With  respect  to  individuals  who 
are  from  disadvantaged  backgrounds  or 
from  medically  underserved 
communities,  the  number  of  such 
individuals  who  are  recruited  for 
academic  programs  of  the  applicant,  the 
number  of  such  individuals  who  are 
admitted  to  such  programs,  and  the 
number  of  such  individuals  who 
graduate  bom  such  programs. 

(4)  If  applicable,  tne  number  of  recent 
graduates  who  have  chosen  careers  in 
primary  health  care. 

(5)  Tne  number  of  recent  graduates 
whose  practices  are  serving  medically 
undeserved  communities. 

(6)  A  description  of  whether  and  to 
what  extent  the  applicant  is  able  to 
operate  without  Federal  assistance 
under  title  VII  of  the  Act. 

Approximately  $5.8  million  will  be 
available  in  FY  1993  for  this  program. 


Total  continuation  support 
recommended  is  $3.8  million.  It  is 
anticipated  that  $2.0  million  will  be 
available  to  support  eight  competing 
awards  averaging  $250,000. 

Special  Consideration 

In  accordance  with  the  statute  in 
effect  at  the  time  appUcations  for  this 
program  were  due,  special  consideration 
will  be  given  to  applicants  that 
demonstrate  to  the  satisfaction  of  the 
Secretary  a  commitment  to  fomily 
medicine  in  their  medical  education 
training  programs. 

Final  Funding  Priorities  and  Special 
Consideration  for  FY  1993 

Proposed  funding  priorities  and  a 
special  consideration  were  published  in 
the  Federal  Register  dated  August  7, 
1992,  at  57  FR  34937,  for  public 
comment.  No  comments  were  received 
during  the  30-day  comment  period. 

Therefore,  the  proposed  funding 

Eriorities  and  special  consideration  will 
B  retained  as  follows: 
In  making  awards  for  fiscal  year  1993, 
a  funding  priority  will  be  given  to: 

(1)  Applications  that  currently  have  or 
propose  to  develop  projects  to  provide 
instruction  in  clinical  teaching  skills 
(may  also  include  other  critical 
academic  skills)  to  medical  staff  who  are 
working  in  facilities  in  underserved 
areas  and  who  hold  academic 
appointments  from  a  medical  school. 

(2)  Applications  that  can  demonstrate 
either  substantial  progress  over  the  last 
3  years  or  a  significant  experience  of  10 
or  more  years  in  enrolling  and 
graduating  trainees  from  those  minority 
or  low-income  populations  identified  as 
at  risk  of  poor  health  outcomes. 

Special  consideration  will  be  given  to 
the  extent  to  which  applicants  enroll 
and  graduate  trainees  from  underserved 
areas. 

Additional  Information 

If  additional  programmatic 
information  is  required,  contact:  Ms. 
Joan  Harrison,  Resources  Development 
Section,  Primary  Care  Medical 
Education  Branch,  Division  of 
Medicine,  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  5600  Fishers  Lane, 
room  40-04,  Rockville,  Maryland 
20857,  Telephone:  (301)  443-3614. 
FAX:  (301)  443-8890. 

This  program  is  listed  at  93.895  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100). 


This  program  is  not  subject  to  the 
Public  Health  System  Rep<uling 
Requirements. 

Dated:  January  14, 1993. 
Robert  G.  Harmon, 
Administrator. 
[FR  Doc.  93-1516  Filed  1-21-93;  8:45  am] 
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Rnal  Funding  Prioritiaa  and  Special 
Consideration  for  Granta  for  Faculty 
Development  In  General  Internal 
Medicine  and  General  Pediatrfca 

The  Health  Resources  and  Services 
Administration  announces  the  final 
funding  priorities  and  special 
consideration  for  Grants  for  Faculty 
Development  in  General  Internal 
Medicine  and  General  Pediatrics 
authorized  under  section  748(a), 
(previously  section  784(a)),  title  VII  of 
the  Public  Health  Service  (PHS)  Act,  as 
amended  by  the  Health  Professions 
Education  Extension  Amendments  of 
1992,  Pubhc  Law  102-408,  dated 
October  13, 1992. 

Purpose 

Section  748(b)  of  the  PHS  Act 
authorizes  financial  assistance  to 
schools  of  medicine  and  osteopathic 
medicine,  public  or  private  nonprofit 
hospitals  or  other  public  or  private 
nonprofit  entities  for  planning, 
developing  and  operating  programs  for 
the  training  of  physicians  who  plan  to 
teach  in  general  internal  medicine  or 
general  pediatrics  training  programs. 
These  grants  are  intended  to  promote 
the  development  of  faculty  skills  in 
physicians  who  are  currently  teaching 
or  who  plan  teaching  careers  in  general 
internal  medicine  or  general  pediatrics 
training  programs.  These  grants  also 
provide  financial  assistance  in  meeting 
the  cost  of  supporting  physicians  who 
are  trainees  in  such  programs. 

Since  this  program  was  announced  on 
August  7, 1992,  the  Health  Professions 
Education  Extension  Amendments  of 
1992,  Public  Law  102-408,  were  passed 
by  the  Congress  and  signed  by  the 
President. 

Section  791(a)  of  the  Act,  as  amended, 
includes  a  general  funding  preference 
for  selected  grant  programs  under  title 
VII,  including  section  748,  Grants  for 
Faculty  Development  in  General 
Internal  Medicine  and  General 
Pediatrics.  Section  791(b)  includes  new 
information  requirements  for  applicants 
under  this  program. 

Statutory  General  Funding  Preference 

Under  section  791(a)  of  the  Act, 
preference  will  be  given  to  any  qualified 
applicant  that — 
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(A)  Has  a  high  rate  for  placing 
graduates  in  practice  settings  having  the 
principal  focus  of  serving  residents  of 
medically  underserved  communities;  or 

(B)  During  the  2-year  period 
preceding  the  fiscal  year  for  which  such 
an  award  is  sought,  has  achieved  a 
significant  increase  in  the  rate  of  placing 
graduates  in  such  meetings. 

Preference  may  be  given  only  for 
applications  ranked  above  the  20th 
percentile  of  applications  that  have  been 
recommended  for  approval  by  the 
appropriate  peer  review  group.  The 
Secretary  may  not  give  an  applicant 
preference  if  the  proposal  of  the 
applicant  is  ranked  in  or  below  the  20th 
percentile  of  proposals  that  have  been 
recommended  for  approval  by  peer 
review  groups. 

Additional  information  concerning 
the  implementation  of  this  preference  is 
under  deyplopment  and  a  separate 
notice  was  published  in  the  Federal 
Register  dated  December  18,  1992.  at  57 
FR  60212,  requesting  comments  on  the 
methodology  for  implementation  of  this 
new  statutory  funding  preference,  for 
this  program,  in  FY  1994. 

InformatioD  Requirements  Provision 

The  following  new  information 
requirements  will  not  apply  in  FY  1993 
but  will  also  take  effect  in  FY  1994. 
Under  section  791(b)  of  the  Act,  the 
Secretary  may  make  an  award  under  the 
Grants  for  Faculty  Development  in 
General  Internal  Medicine  and  General 
Pediatrics  program  only  if  the  applicant 
for  the  award  submits  to  the  Secretary 
the  following  information  regarding  the 
programs  of  the  applicant: 

(1)  A  description  of  rotations  or 
preceptorship  for  students,  or  clinical 
training  programs  for  residents,  that 
have  the  principal  focus  of  providing 
health  care  to  medically  underserved 
communities. 

(2)  The  number  of  faculty  on 
admi^ions  committees  who  have  a 
clinical  practice  in  community-based 
ambulatory  settings  in  medically 
underserved  communities. 

(3)  With  respect  to  individuals  who 
are  from  disadvantaged  backgrounds  or 
from  medically  imderserved 
communities,  the  number  of  such 
individuals  who  are  recruited  for 
academic  programs  of  the  applicant,  the 
number  of  sudi  individuals  who  are 
admitted  to  such  programs,  and  the 
number  of  such  individuals  who 
graduate  from  such  programs. 

(4)  If  applicable,  tne  number  of  recent 
graduates  who  have  chosen  careers  in 
primary  health  care. 

(5)  The  number  of  recent  graduates 
whose  practices  are  serving  medically 
underserved  communities. 


(6)  A  description  of  whether  and  to 
what  extent  the  applicant  is  able  to 
operate  without  Federal  assistance 
under  title  VII  of  the  Act. 

Approximately  $3.2  million  will  be 
available  in  FY  1993  for  this  program. 
Total  continuation  support 
recommended  is  $1.7  million.  It  is 
anticipated  that  $1.5  million  will  be 
available  to  support  10  competing 
awards  averaging  $150,000. 

Find  Funding  Priorities  and  Special 
Consideration  for  FY  1993 

Proposed  funding  priorities  and  a 
special  consideration  were  published  in 
the  Federal  Register  dated  August  7, 
1992,  at  57  FR  34939,  for  public 
comment.  No  comments  were  received 
during  the  30-day  comment  period. 
Therefore,  as  proposed  the  final  funding 
priorities  and  special  consideration  will 
be  retained  as  follows: 

In  making  awards  for  fiscal  year  1993, 
funding  priority  will  be  given  to: 

(1)  Applications  that  currently  have  or 
propose  to  develop  projects  to  provide 
instruction  in  clinical  teaching  skills 
(may  also  include  other  critical 
academic  skills)  to  medical  staff  who  are 
working  in  facilities  in  imderserved 
areas  and  who  hold  academic 
appointments  from  a  medical  school. 

(2)  Applications  that  can  demonstrate 
either  substantial  progress  over  the  last 
3  years  or  a  significant  experience  of  10 
or  more  years  in  enrolling  and 
graduating  trainees  from  those  minority 
or  low-income  populations  identified  as 
at  risk  of  poor  health  outcomes. 

Special  consideration  will  be  given  to 
the  extent  to  which  applicants  enroll 
and  graduate  trainees  &t>m  underserved 
areas. 

Additional  Information 

If  additional  programmatic 
information  is  required,  contract:  Ms. 
Dianne  Harbison,  Resources 
Development  Section,  Primary  Care 
Medical  Education  Branch,  Division  of 
Medicine,  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  5600  Fishers  Lane, 
room  4G-04,  Parklawn  Building, 
Rockville,  Maryland  20857.  Telephone: 
(301)  443-3614.  FAX:  (301)  443-8890. 

This  program  is  listed  at  93.900  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Applications  submitted  in  response  to 
this  announcement  are  not  subject  to  the 
provisions  of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs,  (as  implemented  through  45 
CFR  part  100). 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 


Dated:  January  14, 1993. 
Robert  G.  Harmon, 
Administrator. 
(PR  Doc.  93-1518  Filed  1-21-93;  8:45  am] 
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Availability  of  Funds  to  Provide 
Technical  and  Non-Flnanclal 
Assistance  to  Migrant  Health  Center* 
on  Environmental  and  Occupational 
Health  Servicea  for  Migrant  and 
Seasonal  Farmworkers 

AGENCY:  Health  Resources  and  Services 

Administration,  HHS. 

ACTION:  Notice. . 

summary:  The  Health  Resources  and 
Services  Administration  (HRSA) 
anticipates  that  approximately  $340,000 
will  be  available  in  FY  1993  to  support 
one  cooperative  agreement  for  the 
provision  of  technical  and  non-financial 
assistance  to  migrant  health  centers  and 
to  community  health  centers  receiving 
funding  under  Section  329  of  the  Public 
Health  Service  (PHS)  Act  to  provide 
environmental  and  occupational  health 
services  to  migrant  and  seasonable 
farmworkers  and  their  families.  This 
cooperative  agreement  will  be  awarded 
under  section  329(g)(1)  of  the  PHS  Act 
(42  U.S.C.  254b)  with  a  budget  period  of 
one  year  and  a  project  period  of  up  to 
three  years. 

The  PHS  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  PHS-led  national  activity.  The 
migrant  health  center  program  directly 
addresses  the  Healthy  People  2000 
objectives  by  improving  access  to 
preventive  and  primary  care  services 
and  environmental  health  services  for 
underserved  populations,  especially 
minority  and  other  disadvantaged 
populations.  Potential  appUcants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report:  Stock  No.  017-001-00474- 
0)  or  Healthy  People  2000  (Summary 
Report:  Stock  No.  017-001-00473-01) 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325 
(Telephone  202-783-3228). 
DATES:  The  deadline  date  for  receipt  of 
application  is  February  22,  1993. 
Competing  applications  will  be 
considered  to  be  "on  time"  if  they  are: 
(1)  Received  on  or  before  the  established 
deadline  date;  or  (2)  sent  on  or  before 
the  established  deadline  date  and 
received  in  time  for  orderly  processing. 
(Applicants  should  request  a  legibly 
dated  U.S.  Postal  Service  postmark  or 
legibly  dated  receipt  fit)m  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
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acceptable  as  proof  of  timely  mailing.) 
Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 

ADDRESSES:  Alice  Thomas.  Grants 
Management  Officer  (GMO).  Bureau  of 
Primary  Health  Care.  HRSA.  12100 
Parkbwn  Drive.  RockviUe.  Maryland 
20857,  is  responsible  for  distributing 
application  kits  and  guidance  (Form 
PHS  5161-1  with  Standard  Form  424,  as 
approved  by  the  0MB  under  control 
numbers  0937-0189).  and  completed 
applications  must  be  submitted  to  that 
office.  The  GMO  can  also  provide 
assistance  on  business  management 
issues. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  general  program  information  and 
information  about  these  technical 
assistance  funds,  contact  Jack  Egan. 
Deputy  Director,  Migrant  Health 
Program,  5600  Fishers  Lane,  room  7A- 
55.  Rockville,  MD  20857  (301)  443- 
1153. 

SUPPLEMENTARY  INFORMATION:  Migrant 
farmworkers  frequently  live  in  areas 
with  poor  housing  conditions  and 
inadequate  sanitation.  These  living 
conditions  result  in  the  high  risk  of 
accidents  and  illnesses  and  often  lead  to 
the  transmission  of  communicable 
diseases.  The  purpose  of  the  technical 
assistance  is  to  increase  the  skill  levels 
of  migrant  health  centers  in  the 
development  and  initiation  of  activities 
that  address  the  environmental  health 
needs  of  migrant  and  seasonal 
farmworkers  and  their  femilies  in  their 
catchment  area  through  the  assistance  of 
a  migrant  farmworker  environmental 
resource  center.  These  efforts  will  focus 
on  assisting  migrant  health  centers 
identify,  plan  and  complete  projects  to 
resolve  problems  of  inadequate  housing, 
water  supply,  wastewater  disposal,  solid 
waste  management  and  pesticide 
protection. 

There  are  104  Migrant  Health  Centers 
which  provide  comprehensive  primary 
health  are  to  migrant  and  seasonal 
farmworkers  and  their  families  in  their 
home  base  or  as  they  work  along  one  of 
the  three  mip-ant  streams.  Legislation 
governing  this  program  can  be  fbimd  at 
section  329  of  the  PHS  Act.  Section 
329(a)(1)(D)  describes  the 
environmental  health  services  to  be 
provided  by  migrant  health  centers  as 
follows:  "Environmental  health 
services,  including,  as  may  be 
appropriate  for  particular  centers  (as 
determined  by  the  centers),  the 
detection  and  alleviation  of  unhealthful 
conditions  associated  with  water 
supply,  sewage  treatment,  solid  waste 
disposal,  rodent  and  parasitic 
infestation,  field  sanitation,  housing. 


and  other  environmental  factors  related 
to  health." 

The  technical  and  nonfinancial 
assistance  will  be  arranged  for  or 
provided  within  available  resources  by 
a  national  resource  center  in  response  to 
migrant  health  center  requests  for 
information  and  support  In  the 
following  areas:  (1)  The  promotion, 
development  and  implementation  of 
environmental  and  occupational  health 
services  for  migrant  and  seasonal 
farmworkers,  such  as,  the  detection  and 
alleviation  of  unhealthful  conditions, 
accident  prevention,  including  pesticide 
exposures,  and  infection  and  parasitic 
disease  screening  and  control;  and  (2) 
the  development  or  migrant  health 
center  specific  patent  and  provider 
educational  and  guidance  materials  and 
technical  publications  by  migrant  health 
centers  for  farmwokers  and  growers. 

Technical  assistance  in  alleviating 
and  correcting  conditions  among 
migrant  and  seasonal  farmworkers  and 
their  families  should  be  provided  in  the 
following  areas: 

(1)  Field  sanitation; 

(2)  Safe  drinking  water; 

(3)  Housing; 

(4)  Rodent  and  parasitic  infestation; 

(5)  Solid  waste  disposal; 

(6)  Sewage  treatment;  and 

(7)  Other  environmental  areas  related 
to  health.  Examples  of  the  technical  and 
non-financial  assistance  to  be  provided 
in  addressing  these  problems  include: 
(a)  Well  water  testing,  and  outreach  to 
educate  growers  and  farmworkers  on  the 
importance  of  safe  drinking  water  and 
handwashing  facilities  to  prevent 
environmentally  induced  ilhiess  and  (b) 
assistance  to  migrant  health  centers  by 
providing  expert  advice  on  local.  State 
and  federal  laws  and  regulations  and 
referral  to  private  and  public  funding 
which  may  be  available  to  improve 
housing  and  environmental  health 
conditions  for  migrant  farmworkers. 

Eligible  Applicants 

Eligible  applicants  for  section 
329(g)(1)  funds  include  public  and 
private  nonprofit  entities.  (See  section 
on  Criteria  for  Evaluating  Applications.) 

Federal  Responsibilities 

Federal  responsibilities  will  include 
the  following:  (1)  Coordination  of 
cooperative  agreement  activities  with 
other  federally-funded  primary  care 
activities,  (including  State  and  Regional 
Primary  Care  Associations,  migrant 
health  centers  and  the  State  primary 
care  agreements)  with  appropriate 
groups  such  as  the  National  Governors 
Association,  Association  of  State  and 
Territorial  Health  Officers,  U.S. 
Conferences  of  State  and  Local  Health 


Organizations,  and  the  National 
Association  of  County  Health  Officials; 
and  (2)  participation  in  the  design, 
planning,  setting  target  task  completion 
dates  and  final  approval  of  workplans 
for  activities  under  the  cooperative 
agreement,  including  the  selection  of 
migrant  health  centers  which  will 
receive  technical  and  non-financial 
assistance. 

Criteria  for  EvaloatiBg  Applications 

Applications  will  be  reviewed  and 
rated  on  the  applicant's  Ability  to  meet 
the  following: 

(1)  The  extent  to  which  the  applicant 
demonstrates  an  adequate 
understanding  of  the  environmental 
health  needs  of  migrant  and  seasonal 
farmworkers; 

(2)  The  extent  to  which  the  applicant 
demonstrates  a  capability  to  serve  as  a 
resource  to  federally  funded  Migrant 
Health  Center/Projects  and  local 
environmental  agendas  to  maximize 
collaboration,  identify  and  integrate 
resources  in  assisting  migrant 
farmworkers; 

(3)  Experience  of  the  proposed  project 
personnel  in  working  with  migrant 
farmworker  environmental  health 
issues; 

(4)  The  adequacy  and  appropriateness 
of  the  proposed  plan,  with  project 
approaches  that  will  support  the 
initiation  or  completion  of  specific 
environmental  health  activities  in  local. 
State,  and  regional  areas  served  by 
migrant  health  centers; 

^)  An  implementation  plan  which 
focuses  on  the  outcomes  as  well  as  the 
methodology  to  be  employed;  and 

(6)  The  capabiUty  of  the  applicant  to 
conduct  the  proposed  activities  in  a  cost 
efficient  manner. 

Other  Award  Information 

The  cooperative  agreement  awarded 
imder  this  notice  is  not  subject  to  the 
provisions  of  Executive  Order  12372  or 
the  Public  Health  System  Reporting 
Reqiiirements. 

In  the  OMB  Catalog  of  Foderal  Domeatic 
Assistance,  the  Migrant  Health  Center 
program  is  Number  93.246. 

Dated:  January  14. 1993. 
Robert  G.  Hamoo, 
Administrator. 
(PR  Doc.  93-1520  Filed  1-21-93;  8:45  am) 
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Final  Funding  PrioritlM  and  Special 
Consideration  for  Grants  for 
Predoctoral  Training  In  FamHy 
Medicirte 

The  Health  Resources  and  Services 
Administration  (HRSA),  announces  the 
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final  funding  priorities  and  spedal 
consideration  for  fiscal  year  (FY)  1993 
for  Grants  for  Predoctoral  Training  in 
Family  Medicine  authorized  under  the 
authority  of  section  747(a)  (previously 
section  786(a)).  title  VII  of  the  Public 
Health  Service  (PHS)  Act.  as  amended 
by  the  Health  Professions  Education 
Extension  Amendments  of  1992.  Public 
Law  102-408.  dated  October  13. 1992. 

Since  this  program  was  announced  on 
August  28. 1992.  the  Health  Professions 
Education  Extension  Amendments  of 
1992,  Pubhc  Law  102-408,  were  passed 
by  the  Congress  and  signed  by  the 
President. 

PuqMwe 

Section  747(a)(1)  of  the  PHS  Act 
authorizes  the  award  of  grants  to  assist 
in  meeting  the  cost  of  planning, 
developing  and  operating  or 
participating  in  approved  predoctoral 
training  programs  in  the  Held  of  family 
medicine.  Grants  may  include  support 
for  the  program  only  or  support  for  both 
the  program  and  the  trainees. 

Approximately  $11.5  million  will  be 
available  in  FY  1993  for  this  program. 
Total  continuation  support 
recommended  is  $7.6  million.  It  is 
anticipated  that  $3.9  million  will  be 
available  to  support  35  competing 
awards  averaging  $110,000  each. 

Section  791(a)  of  the  Act,  as  amended, 
includes  a  general  funding  preference 
for  selected  grant  programs  under  title 
VII.  including  section  747(a).  Grants  for 
Predoctoral  Training  in  Family 
Medicine.  Section  791(b)  includes  new 
information  requirements  for  applicants 
under  this  program. 

Statutory  General  Funding  Preference 

Under  section  791(a)  of  the  Act, 
preference  will  be  given  to  any  qualiHed 
applicant  that — 

(A)  Has  a  high  rate  for  placing 
graduates  in  practice  settings  having  the 
principal  focus  of  serving  residents  of 
medically  underserved  communities;  or 

(B)  During  the  2-year  period 
preceding  the  fiscal  year  for  which  such 
an  award  is  sought,  has  achieved  a 
significant  increase  in  the  rate  of  placing 
graduates  in  such  settings. 

Preference  may  be  given  only  for 
applications  ranked  above  the  20th 
percentile  of  applications  that  have  been 
recommended  for  approval  by  the 
appropriate  peer  review  group.  The 
Secretary  may  not  give  an  applicant 
preference  if  the  proposal  of  the 
applicant  is  ranked  in  or  below  the  20th 
percentile  of  proposals  that  have  been 
recommended  for  approval  by  peer 
review  groups. 

Additional  information  coiiceming 
the  implementation  of  this  preference  is 


under  development  and  a  separate 
notice  was  published  in  the  Federal 
Register  dated  December  18. 1992,  at  57 
FR  60212.  requesting  comments  on  the 
methodology  for  implementation  of  this 
new  statutory  funding  preference. 

(Note:  The  preference  will  not  be 
implemented  in  FY  1993  if  sufTicient  fiinds 
are  available  to  fund  the  top  80  percent  of 
approved  applications.) 

Information  Requirements  Provision 

The  following  new  information 
requirements  will  not  apply  in  FY  1993 
but  will  take  effect  in  FY  1994.  Under 
section  791(b)  of  the  Act.  the  Secretary 
may  make  an  award  under  the  Grants 
for  Predoctoral  Training  in  Family 
Medicine  program  only  if  the  applicant 
for  the  award  submits  to  the  Secretary 
the  following  information  regarding  the 
programs  of  the  applicant: 

(1)  A  description  of  rotations  or 
preceptorships  for  students,  or  clinical 
training  programs  for  residents,  that 
have  the  principal  focus  of  providing 
health  care  to  medically  underserved 
communities. 

(2)  The  number  of  faculty  on 
admissions  committees  who  have  a 
clinical  practice  in  community-based 
ambulatory  settings  in  medically 
underserved  communities. 

(3)  With  respect  to  individuals  who 
are  horn  disadvantaged  backgrounds  or 
from  medically  underserved 
communities,  the  number  of  such 
individuals  who  are  recruited  for 
academic  programs  of  the  applicant,  the 
number  of  sudi  individuals  who  are 
admitted  to  such  programs,  and  the 
number  of  such  individuals  who 
graduate  from  such  programs. 

(4)  If  applicable,  the  number  of  recent 
graduates  who  have  chosen  careers  in 
primary  health  care. 

(5)  The  number  of  recent  graduates 
whose  practices  are  serving  medically 
underserved  communities. 

(6)  A  description  of  whether  and  to 
what  extent  the  applicant  is  able  to 
operate  without  Federal  assistance 
under  title  VII  of  the  Act. 

Established  Funding  Preference 

The  following  funding  preference  was 
established  in  FY  1992  after  public 
comment  dated  October  28, 1991  at  56 
FR  55504  and  is  continued  in  FY  1993. 

A  funding  preference  will  be  given  to 
applicants  that  have  an  established, 
required  third  year  family  medicine 
clerkship  or  preceptorship  (at  least  4 
weeks  in  duration);  or  provide  credible 
evidence  that  such  a  clerkship  or 
preceptorship  will  be  initiated  no  later 
than  academic  year  1994-95. 


Special  Consideration 

In  accordance  with  the  statute  in 
effect  at  the  time  applications  for  this 
program  were  due.  special  consideration 
will  be  given  to  applicants  that 
demonstrate  to  the  satisfaction  of  the 
Secretary  a  commitment  to  family 
medicine  in  their  medical  education 
training  programs. 

Final  Funding  Priorities  and  Special 
Consideration  for  FY  1993 

Proposed  funding  priorities  and  a 
special  consideration  were  published  in 
the  Federal  Register  dated  August  28. 
1992,  at  57  FR  39206.  for  public 
comment.  No  comments  were  received 
during  the  30-day  comment  period. 

Therefore,  the  proposed  fiuiding 
priorities  and  special  consideration  will 
be  retained  as  follows: 

In  making  awards  for  fiscal  year  1993. 
a  funding  priority  will  be  given  to: 

1.  Applicants  that  provide  substanial 
training  experience  in: 

(1)  Inpatient  or  outpatient  health  care 
facilities  located  in  a  Health 
Professional  Shortage  Area  (HPSA),  PHS 
Act.  section  332  or  in  a  Medically 
Underserved  Area  (MUA)  designated 
under  provisons  of  PHS  Act.  section 
330(b)(3); 

(2)  Health  care  facilities  that  have  a 
substantial  portion  of  their  patient 
visits/hospital  admissions  that  are 
uncompensated  or  are  compensated 
under  the  State  Medicaid  program  and/ 
or  other  State  and  local  health  services 
assistance  programs;  or 

(3)  Community  Health  Centers 
currently  supported  under  PHS  Act, 
section  330,  Migrant  Health  Centers 
currently  supported  under  PHS  Act. 
section  329.  Homeless  Health  Centers 
supported  under  PHS  Act.  section  340. 
facilities  that  have  formal  arrangements 
to  provide  primary  health  services  to 
public  housing  communities,  facilities 
operated  by  state  or  local  health 
departments,  and/or  hospitals  and  other 
health  care  facilities  of  the  Indian 
Health  Service. 

2.  Applicants  that  have  a  required 
primary  care  preceptorship  with 
commimity-based  physicians  tfamily 
physicians,  general  internists,  or  general 
pediatricians)  in  ambulatory  care 
settings  which  (a)  occurs  in  the  1st  or 
2nd  year  and  is  at  least  4  weeks 
duration  or  (b)  is  a  longitudinal 
experience  of  at  least  5  days  per 
semester  in  both  the  1st  and  2nd  years, 
and  have  an  active  family  medicine 
student  interest  group  with  active 
support  from  the  predoctoral 
coordinator. 

3.  Applicants  that  document  that  20 
percent  or  more  of  the  previous  medical 
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school  graduating  class  or  of  the 
combined  last  three  graduating  classes 
entered  accredited  family  medicine 
residency  training  programs  or 
internship  training  programs  in 
osteopathic  medicine  which  emphasize 
family  medicine  and  are  approved  by 
the  American  Osteopathic  Association. 

4.  Applications  that  can  demonstrate 
either  substantial  progress  over  the  last 
3  years  or  a  significant  experience  of  10 
or  more  years  in  influencing  graduates 
from  those  minority  or  low-income 
populations  identiRed  as  at  risk  of  poor 
health  outcomes  to  enter  family 
medicine  residency  training. 

In  making  awards  for  fiscal  year  1993, 
a  special  consideration  will  be  given  to 
the  extent  to  which  applicants  enroll 
and  graduate  trainees  from  underserved 
areas. 

Additional  Information 

Ifiadditional  programmatic 
information  is  needed,  please  contact: 
Mrs.  Betty  Ball,  Resources  Development 
Section,  Primary  Care  Medical 
Education  Branch,  Division  of 
Medicine,  Bureau  of  Health  Professions, 
Health  Resources  and  Services 
Administration,  5600  Fishers  Lane, 
room  4C-04,  Parklawn  Building, 
Rockville,  Maryland  20857.  Telephone: 
(301) 443-3614. 

This  program  is  listed  at  93.896  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs,  (as  implemented  through  45 
CFR  part  100). 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Dated:  January  14, 1993. 
Robert  G.  Harmon. 
Administrator. 
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BaUNC  CODE  4iao-is-M 


Amended  Program  Announcement  and 
Final  Funding  Priority  and  Special 
Consideration  for  Grants  for 
Interdisciplinary  Training  for  Health 
Care  for  Rural  Areas  for  FY  1993 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  the 
final  funding  priority  and  special 
consideration  for  fiscal  year  (FY)  1993, 
Grants  for  Interdisciplinary  Training  for 
Health  Care  for  Rural  Areas,  under  the 
authority  of  section  778,  title  VII,  of  the 
Public  Health  Service  (PHS)  Act,  as 
amended  by  the  Health  Professions 
Education  Extension  Amendments  of 
1992,  Public  Law  102-408,  dated 
October  13, 1992. 


This  program  was  announced  in  the 
Federal  Register  at  57  FR  44191  on 
September  24, 1992.  The  announcement 
included  a  proposed  funding  priority 
and  a  proposed  special  consideration.  A 
comment  period  of  30  days  was 
established  to  allow  public  comment 
concerning  the  proposed  funding 
priority  and  special  consideration.  No 
comments  were  received.  This  notice 
includes  the  final  funding  priority  and 
final  special  consideration. 

In  addition,  since  this  program  was 
announced  on  September  24, 1992,  the 
Health  Professions  Education  Extension 
Amendments  of  1992  were  passed  by 
the  Congress  and  signed  by  the 
President.  These  amendments  resulted 
in  changes  in  terminology  under 
eligibility,  in  the  definition  of  rural  and 
in  the  way  funds  may  be  used  in  this 
program.  In  addition,  the  section 
number  has  been  changed  from  799A  to 
778.  This  notice  will  describe  these 
changes. 

Approximately  $3,763,000  will  be 
available  in  FY  93  for  grants  for 
Interdisciplinary  Training  for  Health 
Care  for  Rural  Areas.  Total  continuation 
support  recommended  is  $2,563,000.  It 
is  anticipated  that  $1,200,000  will  be 
available  to  support  5  to  7  competing 
awards  averaging  $200,000. 

Purposes 

Section  778  of  the  Public  Health 
Service  Act,  as  amended  by  Public  Law 
102-408,  authorizes  the  Secretary  to 
award  grants  for  interdisciplinary 
training  projects  designed  to  provide  or 
improve  access  to  health  care  in  rural 
areas.  Specifically,  projects  funded 
under  this  authority  shall  be  designed 
to: 

(a)  Use  new  and  innovative  methods 
to  train  health  care  practitioners  to 
provide  services  in  rural  areas; 

(b)  Demonstrate  and  evaluate 
innovative  interdiscipUnary  methods 
and  models  designed  to  provide  access 
to  cost-effective  comprehensive  health 
care; 

(c)  Deliver  health  care  services  to 
individuals  residing  in  rural  areas; 

(d)  Enhance  the  amount  of  relevant 
research  conducted  concerning  health 
care  issues  in  rural  areas;  and 

(e)  Increase  the  recruitment  and 
retention  of  health  care  practitioners  in 
rural  areas  and  make  rural  practice  a 
more  attractive  career  choice  for  health 
care  practitioners. 

A  recipient  of  funds  may  use  various 
methods  in  carrying  out  the  projects 
described  above.  The  legislation  cites 
the  following  methods  as  examples: 

(a)  The  distribution  of  stipends  to 
students  of  eligible  applicants; 


(b)  The  establishment  of  a 
postdoctoral  fellowship  program; 

(c)  The  training  of  faculty  in  the 
economic  and  logistical  problems 
confronting  rural  health  care  delivery 
systems;  or 

(d)  The  purchase  or  rental  of 
transportation  and  telecommunication 
equipment  where  the  need  for  such 
equipment  due  to  unique  characteristics 
of  the  rural  area  is  demonstrated  by  the 
recipient. 

Eligibility 

In  the  Health  Professions  Education 
Extension  Amendments  of  1992,  the 
term  mental  health  practice  is 
substituted  for  clinical  psychology, 
clinical  social  work,  and  marriage  and 
family  therapy  in  the  list  of  disciplines 
eligible  for  training  assistance  under 
this  program. 

To  be  eligible  for  a  Grant  for 
Interdisciplinary  Training  for  Health 
Care  for  Rural  Areas,  each  applicant 
must  be  located  in  a  State  and  be: 

1.  A  local  health  department,  or 

2.  A  nonprofit  organization,  or 

3.  A  public  or  nonprofit  college, 
university  or  school  of,  or  program 
that  specializes  in  nursing,  mental 
health  practice,  optometry,  public 
health,  dentistry,  osteopathic 
medicine,  physicians  assistants, 
pharmacy,  podiatric  medicine, 
allopathic  medicine,  chiropractic,  or 
allied  health  professions. 
ForTprofit  entities  are  not  eligible  to 

obtain  funds  under  section  778  either 
directly  or  through  subgrants  or 
subcontracts. 

Each  application  must  be  jointly 
submitted  by  at  least  two  eligible 
applicants.  One  of  the  applicants  must 
be  an  academic  institution.  Each 
application  must  demonstrate  the  need 
and  demand  for  health  care  services, 
knowledge  of  available  resources  and 
the  most  significant  service  and 
educational  gaps  within  its  targeted 
geographic  area.  One  applicant  must  be 
designated  the  principal  organization 
responsible  and  accountable  for  the 
conduct  of  the  proposed  project. 

Definition 

In  the  Health  Professions  Education 
Extension  Amendments  of  1992,  the 
term  rural  is  defined  as  follows: 

"Rural"  means  geographic  areas  that 
are  located  outside  of  standard 
metropolitan  statistical  areas. 

Statutory  Project  Requirements 

Interdisciplinary  training  projects 
funded  under  section  778  must: 

1.  Assist  individuals  in  academic 
institutions  in  establishing  long-term 
collaborative  relationships  with  health 
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care  facilities  and  providers  in  rural 
areas,  and: 

2.  Designate  a  rural  health  care  agency 
or  agencies  for  clinical  treatment  or 
training,  including  hospitals, 
community  health  centers,  migrant 
health  centers,  rural  health  clinics, 
community  mental  health  centers,  long- 
term  care  facilities,  Native  Hawaiian 
health  centers,  or  facilities  operated  by 
the  Indian  Health  Service  or  an  Indian 
tribe  or  tribal  organization  or  Indian 
organization  under  a  contract  with  the 
Indian  Health  Service  imder  the  Indian 
Self-Determination  Act. 

Not  more  than  10  percent  of  the 
individuals  receiving  training  with 
section  778  funds  shall  be  trained  as 
doctors  of  medicine  or  osteopathic 
medicine.  A  grantee  may  not  use  more 
than  10  percent  of  the  grant  funds  for 
administrative  costs.  The  Health 
Professions  Education  Extension 
Amendments  of  1992  have  added  a 
limitation  to  the  use  of  grant  funds. 
Grant  funds  received  under  section  778 
must  be  used  to  supplement,  not 
supplant,  amounts  made  available  by 
applicant  institutions  for  these  activities 
in  the  preceding  fiscal  year. 

Established  Funding  Preference 

The  following  funding  preference  was 
established  in  FY  1990,  after  public 
comment  (55  FR  24321,  dated  June  15, 
1990],  and  the  Administration  is 
extending  it  in  FY  1993. 

A  funding  preference  will  be  given  to 
interdisciplinary  training  involving 
three  or  more  disciplines.  This  funding 
preferenc  will  be  given  to  applicants 
that  propose  and  implement  training  for 
health  care  practitioners,  faculty  or 
students  representing  three  or  more 
disciplines. 

Final  Funding  Priority 

No  comments  regarding  this  funding 
priority  were  received.  Therefore,  the 
final  funding  priority  for  FY  1993  is  as 
follows.  A  funding  priority  will  be  given 
to  applicant  institutions  (academic) 
which  demonstrate  either  substantial 
progress  over  the  last  three  years  or  a 
significant  experience  often  or  more 
years  in  enrolling  and  graduating 
trainees  from  those  minority  or  low- 
income  populations  identified  as  at  risk 
of  poor  health  outcomes.  This  priority  is 
consistent  with  a  HRSA  strategy  to 
increase  the  number  of  health 
professionals  horn  minority  and  other  at 
risk  populations,  to  assure  equal  access 
to  health  professions  education  for  all 
population  groups,  and  uhimately,  to 
provide  a  greater  volume  of  health  care 
in  underserved  areas. 


Final  Special  CiMisideration 

No  comments  regarding  this  special 
consideration  were  received.  Therefore, 
the  final  special  consideration  for  FY 
1993  is  as  follows.  Special  consideration 
will  be  given  to  the  extent  to  which 
applicants  enroll  and  graduate  trainees 
fi-om  underserved  areas.  This  special 
consideration  is  intended  to  recognize 
applicants  that  enroll  and  graduate 
trainees  fit)m  underserved  areas  because 
health  professionals  who  come  from 
underserved  areas  are  more  likely  to 
return  there  upon  completion  of  training 
to  provide  needed  health  services. 

Additional  Information 

If  additional  programmatic 
information  is  needed,  please  contact: 
Dr.  Marcia  Brand,  Program  Officer, 
Division  of  Associated,  Dental  and 
Public  Health  Professions,  Bureau  of 
Health  Professions.  HRSA,  Parklawn 
Building,  room  8C-02,  5600  Fishera 
Lane,  Rockville,  MD  20857.  Telephone: 
301-443-6763.  FAX:  301-443-1164. 

This  program,  Grants  for 
Interdisciplinary  Training  for  Health 
Care  for  Rural  Areas,  is  listed  at  93.192 
in  the  Catalog  of  Federal  Domestic 
Assistance.  It  is  not  subject  to  the 
provisions  of  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100).  This  program  is  not 
subject  to  the  Public  Health  System 
Reporting  Requirements. 

Dated:  January  14, 1993. 
Robert  G.  Harmon. 
Administrator. 

[FR  Doc  93-1519  Filed  1-21-93: 8:45  am] 
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Advisory  Council;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  February  1993: 

Name:  Council  on  Graduate  Medical 
Education. 

Time:  February  10-11, 1993, 8:30  a-m. 

Place:  Conference  Room  G  ft  H,  Parklawn 
Conference  Center,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Open  for  entire 
meeting. 

Purpose:  Provides  advice  and 
recommendations  to  the  Secretary  and  to  the 
Committees  on  Labor  and  Human  Resources, 
and  Finance  of  the  Senate  and  the 
Committees  on  Energy  and  Commerce  and 
Ways  and  Means  of  the  House  of 
Representatives,  wim  respect  to  (A)  the 
supply  and  distribution  of  physicians  in  the 
United  States;  (B)  current  and  future 
shortages  of  physicians  in  medical  and 
surgical  specialties  and  subspecialties;  (C) 


issues  relating  to  Coreign  medical  graduater. 
(D)  appropriate  Federal  policies  regarding 
(A),  (B),  and  (C)  above:  (E)  appropriate  efEbrts 
to  be  carried  out  by  medical  and  osteopathic 
schools,  public  and  private  hospitals  and 
accrediting  bodies  regarding  matters  in  (A). 
(B),  and  (C)  above:  (F)  deficiencies  in  the 
needs  for  improvements  in,  existing  data 
bases  concerning  supply  and  distribution  o( 
and  training  programs  for  physicians  in  the 
United  States. 

Agenda:  There  will  be  presentations  and 
discussions  regarding  the  Third  Report  and 
Health  Reform:  A  Public  Policy  Perspective; 
health  professions  activities  and  the  Third 
Report:  reauthorization  of  the  Disadvantaged 
Minority  Health  hnprovement  Act;  Health 
Professions  Reform  in  the  Public  Eye:  the 
increasing  State  involvement  in  physician 
supply  and  distribution;  the  changing 
environment  for  academic  health  centers:  a 
discussion  of  future  Issues  and  activities  for 
council  deliberation.  Also  a  period  of  public 
comment  on  the  Third  Report  of  the  Council 
on  Graduate  Medical  Evaluation. 

Anyone  requiring  information 
regarding  the  subject  Council  should 
contact  Marc  L.  Rivo.  M.D.,  M.P.H.. 
Executive  Secretary,  telephone  (301) 
443-6190;  or  F.  Lawrence  Clare,  M.D., 
M.P.H.,  Deputy  Executive  Secretary, 
telephone  (301)  443-6326,  Council  on 
Graduate  Medical  Education,  Division 
of  Medicine.  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  room  4C-25, 
Parklawn  Building,  5600  Fishers  Lane. 
Rockville,  Maryland  20857. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  January  14. 1993. 
Jackie  E.  Baum. 

Advisory  Committee  Management  OfPcer, 
HRSA. 
IFR  Doc  93-1374  Filed  1-21-93;  8:45  am] 
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Advisory  Councii;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  February  1993: 

Name:  National  Advisory  Council  on  the 
National  Health  Service  Corps. 

Date  and  Time:  February  6-8, 1993. 

Place:  Cabot  Lodge,  2375  North  State 
Street,  Jackson,  Mississippi  39202-1196.  The 
meeting  is  open  to  the  public. 

Purpose:  The  Council  will  advise  and 
made  appropriate  recommendations  on  the 
National  Health  Service  Corps  (NHSC) 
program  as  mandated  by  legislation.  It  will 
also  review  and  comment  on  proposed 
regulations  promulgated  by  the  Secretary 
under  provision  of  the  legislation. 

Agenda:  The  meeting  will  begin  at  4  p.m. 
on  Saturday,  February  6,  and  adjourn  at  6 
p.m.  On  Sunday,  February  7,  the  meeting 


will  be  from  8:30  a.m.  to  6  p.m.  On  Monday, 
February  8,  the  Council  will  leave  the  hotel 
at  8  a.m.  to  make  site  visits  to  the  Birthing 
Center  and  Jackson  Hinds  Conununity  Health 
Center  in  Jackson;  Centers  in  Vicksburg, 
Greenville,  Mound  Bayou,  Clarksdale, 
Tutweiler,  Belzoni,  Brandon,  Laurel, 
Seminary  and  Mendenhall,  Mississippi.  The 
Council  will  continue  their  business  meeting 
on  Tuesday,  February  9,  at  8:30  a.m.  and 
adjourn  around  12  noon.  The  agenda  will 
include  a  Bureau  and  Division  update. 
Scholarship  and  Loan  Repayment  Progranu 
and  NHSC  placement  activities. 

The  meeting  is  open  to  the  public, 
however,  no  transaction  will  be 
provided  to  the  sites. 

Anyone  requiring  information 
regarding  the  subject  Council  should 
contact  Ms.  Anne  Mae  Voigt,  National 
Advisory  Council  on  the  National 
Health  Service  Corps,  room  7A-39, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone 
(301)  443-1470. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  January  14, 1993. 
Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 
IFR  Doc.  93-1521  Filed  1-21-93;  8:45  am] 
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Advisory  Council;  Notic«  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  March  1993: 

Name:  National  Advisory  Council  on 
Migrant  Health. 

Date  and  Time:  March  3-5, 1993 — 8  a.m. 

Place:  Omni  Georgetown  Hotel,  2121  P 
Street,  ^AV.,  Washington,  DC  20037. 

The  meeting  is  open  to  the  public. 

Purpose:  The  Council  is  charged  with 
advising,  consulting  with,  and  making 
recommendations  to  the  Secretary  and  the 
Administrator,  Health  Resources  and 
Services  Administration,  concerning  the 
organization,  operation,  selection,  and 
funding  of  Migrant  Health  Onters  and  other 
entities  under  grants  and  contracts  under 
section  329  of  the  Public  Health  Service  Act. 

Agenda:  The  agenda  includes  a  overview 
of  Council  general  business  activities  and 
priorities.  Also,  a  review  and  discussion  of 
1993  National  Advisory  Council  on  Migrant 
Health  Recommendations  with  federal 
representatives. 

The  Council  meeting  is  being  held  in 
conjunction  with  the  National 
Association  of  Community  Health 
Centers,  Policy  and  Issues  Forum, 
March  5-9, 1993. 

Anyone  requiring  information 
regarding  the  subject  Council  should 


contact  Mr.  Antonio  E.  Duran,  Executive 
Secretary,  National  Advisory  Council  on 
Migrant  Health,  Bureau  of  Primary  Care, 
Health  Resources  and  Services 
Administration  room  7A-55,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  Telephone  (301)  443- 
1153. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  January  15, 1993. 

Jackie  E.  Baum, 

Advisory  Committee  Management  Officer, 
HRSA. 

(FR  Doc.  93-1523  Filed  1-21-93;  8:45  am] 
BttXMQ  COOC  41I0-1MI 

National  Institutes  of  Health 

National  Cancer  Institute:  Opportunity 
for  a  Cooperative  Research  and 
Development  Agreement  (CRADA)  for 
the  Biomedical  Use  of  Stabilized  Nitric 
Oxide  Complexes 

AGENCY:  National  histitutes  of  Health, 
PHS,  DHHS. 
ACTION:  Notice. 

summary:  The  Department  of  Health  and 
Human  Services  (DHHS)  seeks  an 
agreement  with  a  pharmaceutical  or 
biotechnology  company  for  the  joint 
research,  development,  evaluation  and 
possible  commercialization  of 
nucleophile/nitric  oxide  complexes. 
Any  CRADA  to  use  the  controlled 
release  of  nitric  oxide  as  a  research  tool 
or  in  drug  design  will  be  considered. 

ADDRESSES:  Proposals  and  questions 
about  this  opportunity  may  be 
addressed  to  Dr.  Raphe  Kantor,  Office  of 
Technology  Development,  National 
Cancer  Institute— Frederick  Cancer 
Research  and  Development  Center, 
Building  427,  rm.  35,  Frederick,  MD 
21702-1201  (301-846-5465). 

DATES:  Proposals  must  be  received  by 
February  5,  1993. 

SUPPLEMENTARY  INFORMATION:  Nitric 
oxide  (NO)  has  been  implicated  as  an 
important  bioregulatory  mediator  in  a 
variety  of  processes  including  the 
normal  physiological  control  of  blood 
pressure,  inhibition  of  platelet 
aggregation/adhesion,  bronchodilation, 
penile  erection,  immunologically 
induced  cytostasis  and* 
neurotransmission.  Scientists  at  the 
National  Cancer  Institute^Frederick 
Cancer  Research  and  Development 
Center  have  discovered  that  complexes 
of  nitric  oxide  with  various 
nucleophiles  can  be  used  for  the 
controlled  biological  release  of  NO  and 
that  this  spontaneous,  nonenzymatic 
release  of  NO  can  be  used  to  mediate  a 


number  of  biological  responses.  For 
example,  selected  membiars  of  this  series 
have  been  shown  to  compare  favorably 
as  vasodilators  and  antiplatelet  agents 
with  pharmaceutical  preparations  used 
cUnically  for  these  purposes. 
Background  information  including 
reprints  and  issued  patents  is  available 
from  the  above-referenced  address. 
Patent  applications  and  pertinent 
information  not  yet  publicly  described 
can  be  obtained  under  a  Confidential 
Disclosure  Agreement. 

To  speed  the  research,  development 
and  commercialization  of  this  new  class 
of  drugs,  the  Government  is  seeking  an 
agreement  with  a  pharmaceutical  or 
biotechnology  company  in  accordance 
with  the  regulations  governing  the 
transfer  of  Government-developed 
agents  (37  CFR  404.8).  Proposals 
relating  to  any  biomedical  area  will  be 
considered. 

CRADA  aims  hiclude  the  rapid 
publication  of  research  results  and  the 
timely  exploitation  of  commercial 
opportunities.  The  CRADA  partner  will 
enjoy  rights  of  first  negotiation  for 
licensing  Government  rights  to  any 
inventions  arising  under  the  agreement 
and  will  advance  funds  payable  upon 
signing  the  CRADA  to  help  defray 
Government  expenses  for  patenting 
such  inventions  and  other  CRADA- 
related  costs. 

The  role  of  the  Division  of  Cancer 
Etiology,  NQ-FCRDC.  in  this  CRADA 
will  be  as  follows: 

1.  Provide  the  Collaborator  with 
samples  of  the  subject  compounds  for 
pharmaceutical  evaluation. 

2.  Synthesize  structural  variants  of 
these  subject  compounds  to  optimize 
desired  eR^ects. 

3.  Continue  the  detailed 
physicocohemical  characterization  of 
the  test  compounds  as  well  as  reserach 
on  their  mechanism  of  biological  action. 
Pubhsh  these  results  and  provide  all 
data  to  the  Collaborator  as  soon  as  they 
become  available. 

The  role  of  the  Collaborator  will  be  to 
perform  an  exhaustive  evaluation  of 
nucleophile/NO  adducts  and  derivatives 
thereof  with  respect  to  the  biological 
activities  covered  in  the  CRADA.  The 
Collaborator  will  supply  these  data  to 
the  NCI  in  a  timely  fashion. 

Selection  criteria  for  choosing  the 
CRADA  partner  will  include  but  not  be 
limited  to: 

1.  Ability  to  complete  the  quality 
pharmacological  evaluations  required 
according  to  an  appropriate  timetable  to 
be  outlined  in  the  Collaborator's 
proposal.  The  target  commercial 
application  as  well  as  the  strategy  for 
evaluating  the  test  agents'  potential  in 
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that  capacity  must  be  clearly  delineated 
therein. 

2.  The  level  of  financial  support  the 
Collaborator  will  supply  for  CRADA- 
related  Government  activities. 

3.  A  willingness  to  cooperate  with  the 
National  Cancer  Institute  in  the 
publication  of  resean:h  results. 

4.  An  agreement  to  be  bound  by  the 
DHHS  rules  involving  human  subjects, 
patent  rights  and  ethical  treatment  of 
animals. 

5.  Provisions  of  equitable  distribution 
of  patent  rights  to  any  inventions. 
Generally,  the  rights  of  ownership  are 
retained  by  the  organization  which  is 
the  employer  of  the  inventor,  with  (1)  an 
irrevocable,  nonexclusive,  royalty-free 
license  to  the  Government  (when  a 
company  employee  is  the  sole  inventor) 
or  (2)  an  exclusive  or  nonexclusive 
license  to  the  company  on  terms  that  are 
appropriate  (when  the  Government 
employee  is  the  sole  inventor). 

The  following  is  a  listing  of  Dr. 
Keefer's  patent  portfolio  for  the 
stabilized  nitric  oxide  compound 
technology  which  is  available  for 
licensing  or  further  development  under 
a  CRADA: 
Anti-Hypertensive  Compositions  of 

Secondary  Amine-Nitric  Oxide  Adducts 
and  use  Thereof 
Keefer.  L.K.,  Wink,  D.A.,  Dunams.  T.M.. 

Hrabie,  ).A.  (NQ) 
Filed  12  Aug  91 

Serial  No.  07/743.892  (QP  of  07/409,552) 
Therapeutic  Inhibition  of  Platelet 

Aggregation  by  Nucleophile-Nitric  Oxide 
Complexes  and  Derivatives  Thereof 
Diodati,  J.G.,  Keefer,  L.K.  (NHI-BI) 
Filed  24  Sep  91 
Serial  No.  07/764,906 
Prodrug  Derivatives  of  Nucleophile-Nitric 
Oxide  Adducts  as  Agents  for  the 
Treatment  of  Cardiovascular  Disorders 
Keefer,  L.K..  Dunams,  T.M..  Saavedra,  ).E. 

(NQ) 
Filed  22  Sep  92 

DHHS  Case  No.  E-048-91/1  (QP  of  Serial 
No.  07/764,908) 
Mixed  Ugand  Metal  Complexes  of  Nitric 
Oxide  Nucleophile  Adducts  Useful  as 
Cardiovascular  Agents 
Christodoulou,  D.D..  Wink.  D.A.,  Keefer, 

L.K.  (NQ) 
Filed  27  Mar  92 
Serial  No.  07/858.885 
Method  of  Controlling  Cell  Proliferation  and 
Pharmaceutical  Composition  Therefor 
Maragos,  CM.,  Wang,  ).M.,  Keefer,  L.K., 

Oppenheim. ).).  (NO) 
Filed  13  Apr  92 
Serial  No.  07/867.759 
Complexes  of  Nitric  Oxide  With  Polyamines 
Keefer,  LK..  Hrabie.  ).A.  (NQ) 
Issued  10/13/92 
U.S.  Patent  No.  5,155.173 
Complexes  of  Nitric  Oxide  With  Polyamines 
Keefer,  LK.,  Hrabie.  ).A  (NQ) 
Filed  30  June  92 


Serial  No.  07/906,479  (OP  of  07/5«5,7«3) 
Antihypertensive  Compositions  and  Use 

Thereof 
Keefer.  LK.,  Wink,  DA.,  Dunams.  T.M.. 

Hrabie.  ).A.  (NO) 
Piled  18  Oct  89 
Serial  No.  07/423.279 
Anti-bypertensive  Compositions  of 

secondary  Amine-Nitric  Oxide  Adducts 

and  Use  Thereof 
Keefer,  LK.,  Wink,  D.A.,  Dunams,  T.M., 

Hrabie,  J.A.  (NQ) 
Serial  No.  07/409.552 
Patent  Issued  13  August  91 
U.S.  Patent  No.  5,039,705 
Stabilized  Nitric  Oxide-Primary  Amine 

Complexes  Useful  as  Cardiovascular 

Agents 
Keefer,  LK.,  Wink.  D.A.,  Dunams,  T.M., 

Hrabie,  ).A.(Na) 
Serial  No.  07/316,958 
Patent  Issued  4  Sep  90 
U.S.  Patent  No.  4.954,526 
Polymer-Bound  Nitric  Oxide/Nucleophile 

Adduct  Compositions,  Pharmaceutical 

Comftositions  Incorporating  Same  and 

Methods  of  Treating  Biological  Disorders 

Using  Same 
Keefer,  LK.  and  Hrabie,  ).A.  (NQ) 
Filed  24  Aug  92 
Serial  No.  07/935,565 

Dated:  January  12, 1993. 
Reid  G.  Adler, 

Director,  Office  of  Technology  Transfer, 
National  Institutes  of  Health. 
(FR  Doc.  93-1426  Filed  1-21-93;  8:45  am] 
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National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Meetings 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  meetings  of  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoliolism. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
or  other  issues  relating  to  committee 
activities  as  indicated  in  the  notices. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Tnese  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552(c)(6).  title  5,  U.S.C 
and  section  10(d)  of  Pub.  L  92-463,  for 
the  review,  discussion  and  evaluation  of 
individual  research  grant  applications. 
These  applications  and  the  discussions 
could  reveal  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Summaries  of  the  meetings  and  the 
rosters  of  committee  members  may  be 
obtained  from:  Ms.  Diana  Widner, 
NIAAA  Committee  Management  Officer, 


National  Institute  on  Alcohol  Abuse  and 
Alcoholism,  Parklawn  Building,  room 
16C-20,  5600  Fishers  Lane,  Rockville. 
MD  20857.  Telephone:  301/443-4375. 
Other  information  pertaining  to  the 
meetings  can  be  obtained  from  the 
SdentiHc  Review  Administrator 
indicated. 

Name  of  Committee:  Biochemistry, 
Physiology,  and  Medicine 
Subcommittee  of  the  Alcohol 
Biomedical  Research  Review 
Committee. 

Scientific  Review  Administrator: 
Ronald  Suddendoff,  Ph.D. 

Dotes  of  Meeting:  February  1-2, 1993. 
Place  of  Meeting:  Hyatt  Regency 
Bethesda,  One  Bethesda  Metro  Center, 
Bethesda,  MD  20814. 

Open:  February  1,  9  a.m.  to  9:30  a.m. 

Agenda:  Reports  by  Division 
Directors,  Branch  Chief,  and  Scientific 
Review  Administrator  on  Committee 
concerns  followed  by  open  discussion 
and  review  of  administrative  details. 

Closed:  February  1,  9:30  a.m.  to 
recess;  February  2,  9  a.m.  to 
adjournment. 

Name  of  Committee:  Neuroscience 
and  Behavior  Subcommittee,  Alcohol 
Biomedical  Research  Review 
Committee. 

Scientific  Review  Administrator: 
Antonio  Noronha,  Ph.D. 

Dates  of  Meeting:  February  15-17, 
1993. 

Place  of  Meeting:  Hyatt  Regency 
Bethesda,  One  Bethesda  Metro  Center. 
Bethesda,  MD  20814. 

Open:  February  15. 9  a.m.  to  11  a.m. 

Agenda:  Reports  by  Division 
Directors,  Branch  Chief,  and  Scientific 
Review  Administrator  on  Committee 
concerns  followed  by  open  discussion 
and  review  of  administrative  details. 

Closed:  February  15, 11  a.m.  to  recess; 
February  16,  9  a.m.  to  recess;  February 
17,  9  a.m.  to  adjournment 

Name  of  Committee:  Clinical  and 
Prevention  Subcommittee  of  the 
Alcohol  Psychosocial  Research  Review 
Committee. 

Scientific  Review  Administrator: 
Thomas  D.  Sevy,  M.S.W. 

Dates  of  Meeting:  February  22-24, 
1993. 

Place  of  Meeting:  Ramada  Inn  at 
Congressional  Park,  1775  Rocleville 
Pike,  Rockville,  MD  20852. 

Open:  February  22,  9  a.m.  to  10  a.m. 

Agenda:  Reports  by  Division 
Directors,  Branch  Chief,  and  Scientific 
Review  Administrator  on  Committee 
concerns  followed  by  open  discussion 
and  review  of  administrative  details. 

Closed:  February  22, 10  a.m.  to  recess; 
February  23,  9  a.m.  to  recess:  Februfxy 
24, 9  a.m.  to  adjournment. 
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Name  of  Committee:  Epidemiology 
and  PreventicKi  Subconunittee  of  the 
Alcohol  Psychosocial  Research  Review 
Committee. 

Scientific  Review  Administrator: 
Lenore  S.  Radloff. 

Dates  of  Meeting:  February  22-24, 
1993. 

Place  of  Meeting:  The  River  Inn.  924 
25th  S'treet,  NW.,  Washington.  DC 
20037. 

Open:  February  22,  8  a.m.  to  10  a.m. 

Agenda:  Reports  by  Division 
Directors,  Branch  Chief,  and  Scientific 
Review  Administrator  (ui  Committee 
concerns  followed  by  open  discussion 
and  review  of  administrative  details. 

Closed:  February  22, 10  a.m.  to  recess; 
February  23,  9  a.m.  to  recess;  February 
24.  9  t-m.  to  adjournment. 

Nicune  of  Committee:  Immunology  and 
AIDS  Subcommittee  of  the  Alcohol 
Biomedical  Research  Review 
Committee. 

Scientific  Review  Administrator: 
Barbara  Smothers,  Ph.D. 

Dates  of  Meeting:  March  4-5. 1993. 

Place  of  Meeting:  Ramada  Inn  at 
Congressional  Park,  1775  Rockville 
Pike.  Rockville,  MD  20852. 

Open:  March  4, 9  a.m.  to  10  a.m. 

Agpnda:  Reports  by  Division 
Directors,  Branch  Chief,  and  Scientific 
Review  Administrator  on  Committee 
concerns  followed  by  open  discussion 
and  review  of  administrative  details. 

Closed:  March  4, 10  a.m.  to  recess; 
March  5, 9  a.m.  to  adjournment. 

(Catalog  of  Federal  Dcxnestic  Assistance 
Program  Na  13.242, 13.272, 13.273, 13.278. 
13.279, 13.282.  93.271.  93.272,  93.273, 
93.277,  93.278.  93.281, 93.282,  National 
Institutes  of  Health). 

Dated:  January  8, 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  93-1424  Filed  1-21-93;  8:45  am] 
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Communication  Disorders  Review 
Committee;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Communication  Disorders  Review 
Committee  on  February  24-26. 1993. 
The  Committee  will  meet  at  the  Hyatt 
Regency-Bethesda,  One  Bethesda  Metro 
Center,  Bethesda,  Maryland  20814. 
Notice  of  the  meeting  room  will  be 
posted  in  the  hotel  l^by. 

The  Committee  meeting  will  be  open 
to  the  public  on  February  24  from  8  a.m. 
until  8:30  a.m.  to  discuss  administrative 
details  relating  to  Committee  business. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Tne  meeting  of  the  Committee  will  be 
closed  to  the  public  on  February  24 


from  8:30  a.m.  until  recess,  on  February 
25  from  8  a.m.  until  recess  and  on 
February  26  from  8  a.m.  imtil 
adjournment  at  approximately  2  p.m.  in 
accordance  with  provisions  set  forth  in 
sections  552b(c)(4)  and  552b(c)(6),  title 
5  U.S.C.  and  section  10(d)  of  Pub.  L.  92- 
463,  for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications.  These  deliberations  could 
reveal  confidential  trade  secrets  or 
commercial  property,  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Further  information  concerning  the 
Committee  meeting  may  be  obtained 
from  Dr.  Craig  Jordan,  Scientific  Review 
Administrator,  National  Institute  on 
Deafness  and  Other  Communication 
Disorders,  room  400B  Executive  Plaza 
South,  Bethesda,  Maryland  20892,  301- 
496-8683. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Other 
Communicative  Disorders). 

Dated:  January  8, 1993. 
Snsan  K.  Fektmon, 
Committee  Management  Officer.  NIH. 
(FR  Doc.  93-1422  Filed  1-21-93;  8:45  ami 

MLUNO  COOC  4140-01-M 


General  Clinical  Research  Centers 

Committee;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 

hereby  given  of  the  meeting  of  the 
General  Clinical  Research  Centers 
(GCRC)  Committee,  National  Center  for 
Research  Resources  (NCRR).  National 
Institutes  of  Health. 

The  meeting  will  be  open  to  the 
public  as  indicated  below  during  which 
time  there  will  be  comments  by  the 
Acting  Director,  NCRR;  and  an  update 
on  the  GCRC  Program  by  Dr.  Bernard 
Talbot,  Acting  Director,  GCRC  Program, 
NCRR.  Attendance  by  the  public  will  be 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c}(4)  and 
552b(c)(6),  title  5,  U.S.  Code  and  section 
10(d)  of  Pub.  L  92-463,  the  meeting 
will  be  closed  to  the  public  as  indicated 
below  for  the  review,  discussion,  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property, 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Ms.  Maureen  Mylander,  Informatioo 
Officer.  NCRR,  National  Institutes  of 
Health,  Westwood  Building,  room 
lOAlS.  Bethesda.  Maryland  20892.  (301) 
496-5545.  will  provide  a  summary  of 
the  meeting,  and  a  rostw  of  the 
Committee  members  upon  request. 
Other  information  pertaining  to  the 
meeting  may  be  obtained  from  the 
Scientific  Review  Administrator. 

Name  of  Committee:  Ceneral  Qinical 
Research  Centers  Committee. 

Scientific  Review  Administrator  Dr.  BeU  J. 
Gulays,  National  Center  for  Research 
Resources,  National  Institutes  of  Health, 
Westwood  Building,  room  10A16,  5333 
Westbard  Avenue,  Bethasda,  MD  20692. 
Telephone:  (301)  402-0627. 

Dates  of  Meeting:  February  23-24, 1993. 

Place  of  Meeting:  Holiday  Inn,  Bethesda, 
8120  Wisconsin  Avenue,  Bethesda,  MD 
20814. 

Open:  February  23, 8  a.m.-4:3Q  a.m. 

Agenda:  Report  and  review  of 
administrative  details. 

Closed:  February  23, 9.30  a.m.- 
Adjoumment. 

Closure  Reason:  To  review  grant 
applications. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.333,  Qinical  Research, 
National  Institutes  of  Health). 

Dated:  January  8, 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  93-1421  Filed  1-21-93;  8:45  ami 

BILUNG  COOC  4140-01-« 


National  Heart,  Lung,  and  Blood 
Institute;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  - 
following  Heart,  Lung,  and  Blood 
Special  Emphasis  Panel. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sections  S52b(c)(4)  and  552b(c)(6), 
title  5,  U.S.C.  and  section  10(d)  of  Pub. 
L.  92-463,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications,  contract  proposals,  and/or 
cooperative  agreements.  These 
applications  and/ or  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  imwarranted  invasion  of 
personal  privacy. 

Name  of  Panel:  NHLBI  SEP  on  the 
Acquisition  of  an  HIV  Hyperimmune 
Intravenous  Immunoglobulin  (HIVIG IV). 

Dates  of  Meeting:  January  29, 1993. 

Time  of  Meeting:  8.30  a.m. 

Place  of  Meeting:  Holiday  Inn  Chevy 
Chase,  Chevy  Chase,  Maryland. 
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Agenda:  To  review  contract  proposals. 

Contact  Person:  Dr.  Kathiyn  W.  Ballard, 
(301)  496-7361. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93:  838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health.) 

Dated:  January  8, 1993. 
Sucan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  93-1425  Filed  1-21-93;  8:45  am) 

BiLUNG  CODE  4140-01-M 


National  Center  for  Research 
Resources;  Meeting  of  the  Biomedical 
Research  Technology  Review 
Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Biomedical  Research  Technology 
Review  Committee,  National  Center  for 
Research  Resources,  National  Institutes 
of  Health. 

This  meeting  will  be  open  to  the 
public  as  listed  below  for  a  brief  staff 
presentation  on  the  current  status  of  the 
Biomedical  Research  Technology 
Program  and  the  selection  of  future 
meeting  dates.  Attendance  by  the  public 
will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  as  listed 
below  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications  submitted  to  the 
Biomedical  Research  Technology 
Program.  These  applications  and  the 
discussions  could  reveal  conHdential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Maureen  Mylander,  Information 
Officer.  National  Center  for  Research 
Resources,  National  Institutes  of  Health, 
Westwood  Building,  Room  10A15, 
Bethesda,  Maryland  20892,  (301)  496- 
5545,  will  provide  a  summary  of  the 
meeting  and  a  roster  of  the  committee 
members  upon  request.  Other 
information  pertaining  to  the  meeting 
can  be  obtained  from  the  Scientific 
Review  Administrator. 

Name  of  Committee:  Biomedical  Research 
Technology  Review  Committee 

Scientific  Review  Administrator:  Dr. 
Chhanda  L.  Ganguly,  Office  of  Review, 
National  Center  for  Research  Resources, 
National  Institutes  of  Health,  Westwood 
Building.  Room  10A14.  5333  Westl)ard 


Avenue,  Bethesda.  Maryland  20892. 
Telephone:  (301)  496-9971. 

Date  of  Meeting:  February  25-26, 1993. 

Place  of  Meeting:  Residence  Inn,  7335 
Wisconsin  Avenue,  Bethesda.  MD  20852. 

Open:  February  25,  8:30  a.m.-10  a.m. 

Agenda:  Report  and  review  of 
administrative  details. 

Qosed:  February  25, 10  a.m.- 
Adjoumment 

Closure  Reason:  To  review  grant 
applications. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.371,  Biomedical  Research 
Technology.  National  Institutes  of  Health.) 

Dated:  January  8, 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  93-1420  Filed  1-21-93;  8:45  am] 

BtUMQ  C00€  4140-01-M 


National  Center  for  Research 
Resources;  Meeting  of  the 
Comparative  Medicine  Review 
Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  (Domparative  Medicine  Review 
C^ommittee,  National  Center  for 
Research  Resources,  National  Institutes 
of  Health. 

The  meeting  will  be  open  to  the 
public  as  listed  below  for  a  brief  staH^ 
presentation  on  the  current  status  of  the 
Comparative  Medicine  Program  and  the 
selection  of  future  meeting  dates. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c](6), 
title  5,  U.S.C.  and  section  10(d)  of 
Public  Law  92-463.  the  meeting  will  be 
closed  to  the  public  as  indicated  below 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  conRdential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Maureen  Mylander,  information 
Officer.  NCRR,  National  Institutes  of 
Health,  Westwood  Building,  Room 
lOAlS,  Bethesda,  Maryland  20892,  (301) 
496-5545,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  the 
committee  members  upon  request. 
Other  information  pertaining  to  the 
meeting  can  be  obtained  from  the 
Scientific  Review  Administrator. 

Name  of  Committee:  Comparative 
Medicine  Review  Committee 

Scientific  Review  Administrator:  Dr. 
Bemadette  Tyree.  Office  of  Review,  National 


Center  for  Research  Resources,  National 
Institutes  of  Health,  5333  Westbard  Avenue, 
room  10A16,  Bethesda.  MD  20892. 
Telephone:  (301)  496-4390. 

Date  of  Meeting:  February  28-March  2, 
1993. 

Place  of  Meeting:  Residence  Inn,  7335 
Wisconsin  Avenue,  Bethesda,  Maryland 
20814. 

Open:  February  28—6:30  p.m.-7:30  p.m. 

Agenda:  Report  and  review  of 
administrative  details. 

Place  of  Meeting:  Residence  Inn,  7335 
Wisconsin  Avenue,  Bethesda,  Maryland 
20814. 

Qosed:  February  28—7:30  p.m.  until 
adjournment. 

Closure  Reason:  To  review  grant 
applications. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  93.306.  Laboratory  Animal 
Sciences.  National  Institutes  of  Health) 

Dated:  January  8, 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  93-1419  Filed  1-21-93;  8:45  am] 

BILUNO  COOE  4140-01-M 


National  Advisory  Research  Resources 
Council;  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Research  Resources 
Council  (NARRC),  National  Center  for 
Research  Resources  (NCRR),  at  the 
National  Institutes  of  Health. 

This  meeting  will  be  open  to  the 
public,  as  indicated  below,  during 
which  time  there  will  be  discussions  on 
administrative  matters  such  as  previous 
meeting  minutes:  the  report  of  die 
Director,  NCRR;  and  review  of  budget 
and  legislative  updates.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  provisions  set 
forth  in  Sections  S52b(c}(4)  and 
552b(c)(6).  title  5,  U.S.  Code  and  Section 
10(d)  of  Pub.  L.  92-463,  the  meeting 
will  be  closed  to  the  public  as  listed 
below  for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  The  applications  and  the 
discussions  could  reveal  conBdential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Research  Resources  Council. 

Date  of  Meeting:  February  17-19, 1993. 

Place  of  Meeting:  Residence  Inn,  Bethesda, 
7335  Wisconsin  Avenue,  Bethesda.  Maryland 
20814. 

Open:  February  17,  7  p.m.  until  recess, 
Strategic  Planning  Meeting-Orientation, 
Montgomery  II  Conference  Room. 
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Place  of  Meeting:  National  Institutes  of 
Health,  9000  Rockville  Pike,  Bethesda. 
Maryland  20892. 

Open:  February  16,  8  ajn.  until  recast, 
ConJEerence  Room  10,  Building  31C 

Qoted:  February  19,  8  a.m.  until  10  a.m., 
Conference  Room  10,  Building  3lC 

Open:  February  19, 10  aon.  until 
adjournment,  Conference  Room  10,  Btiilding 
310. 

Mb.  Maureen  Mylander,  Information 
0£6cer.  NCRR,  Westwood  Building, 
room  10A15,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892. 
(301)  496-5545,  will  provide  a  summary 
of  meeting  and  a  roster  of  the  Council 
members  upon  request  Dr.  Judith  L 
Vaitukaitis,  Deputy  Director  for 
Extramural  Research  Resources,  NCRR, 
Building  12A,  room  4011.  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892,  (301)  496-6023.  will  furnish 
substantive  program  information  upon 
request,  and  will  receive  any  comments 
pertaining  to  this  announcement. 
Individuals  who  need  sign  language 
interpretation  or  other  assistance  should 
contact  the  Committee  Management 
Office,  (301)  496-9567,  in  advance  of 
the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Laboratory  Animal 
Sciences  and  Primate  Research;  93.333. 
Clinical  Research;  93.337,  Biomedical 
Research  Support;  93.371,  Biomedical 
Research  Technology;  93.389,  Research 
Centers  in  Minority  Institutions;  93.198, 
Biological  Models  and  Materials  Research; 
93.167,  Research  Facilities  Improvement 
Program;  National  Institutes  of  Health.) 

Dated:  January  8, 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
|FR  Doc  93-1423  Filed  1-21-93;  8:45  am] 

■aUMO  COOC  4140-(H-M 


Social  Security  Administration 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Normally  on  Fridays,  the  Social 
Security  Administration  publishes  a  list 
of  Information  collection  packages  that 
have  been  submitted  to  the  OHice  of 
Management  and  Budget  (OMB)  for 
clearances  in  compliance  with  Pub.  L. 
96-511,  The  Paperwork  Reduction  Act. 
The  following  clearance  packages  have 
been  submitted  to  OMB  since  the  last 
list  was  published  in  the  Federal 
Register  on  Friday,  December  11, 1992. 
(Call  Reports  Clearance  Officer  on  (410) 
965-4142  for  copies  of  package) 

1.  Request  for  Workers' 
Compensation/Public  Disability  Benefit 
Information — 0960-0098.  The 
infonnation  on  form  SSA-1709  is  used 


by  the  Social  Security  Administration  to 
request  and/or  verify  the  amount  of 
workers'  compensation  or  other 
disability  benefit  received  by  a  claimant 
for  Social  Security  Disability  Benefits. 
The  respondents  are  State  and  local 
governments  and  businesses  which 
administer  workers'  compensation  or 
other  disability  benefits. 
Number  of  Respondents:  32,500 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  15 

minutes 
Estimated  Annual  Burden:  8,125  hours 

2.  Employee  Work  Activity 
Questioimair»— 0960-0483.  The 
information  on  form  SSA-3033  is  used 
by  the  Social  Security  Administration  to 
determine  if  a  claimant  for  disability 
benefits  has  engaged  in  substantial 
gainful  activity  or  received  a 
nonspecific  subsidy.  The  respondents 
are  current  or  former  employers  of 
disability  claimants. 

Number  of  Respondents:  12,500 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  15 

minutes 
Estimated  Annual  Burden:  3,125  hours 

3.  Record  of  SSI  Inquiry— 0960-0140. 
The  information  on  form  SSA-3462  is 
used  by  the  Social  Security 
Administration  to  determine  potential 
eligibility  to  Supplemental  Security 
Income  (SSI)  payments.  The 
respondents  are  individuals  who 
inquire  about  SSI  eUgibility  for 
themselves  or  third  parties. 
Number  of  Respondents:  650,000 
Frequency  of  Response:  1 

Average  Burden  Per  Response:  5 

minutes 
Estimated  Annual  Burden:  54,167  hours 

4.  Statement  for  Determining 
Continuing  Eligibility  for  Supplemental 
Security  Income  Benefits — 0960-0145. 
The  information  on  form  SSA-8202  is 
used  by  the  Social  Security 
Administration  to  reevaluate  factors  of 
eligibihty  and  to  determine  correct 
payment  amount  for  recipients  of 
Supplemental  Security  Income  (SSI). 
The  affected  public  consists  of  SSI 
recipients  whose  eligibility  is  being 
redetermined. 

Number  of  Respondents:  1,600,000 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  8 

minutes 
Estimated  Annual  Burden:  213.333 

hours 

5.  Quarterly  Statistical  Report  on 
Recipients  and  Payments  Under  State 
Administered  State  Assistance  Programs 
for  Aged,  Blind  and  Disabled 
(Individuals  and  Couples)  Recipients — 
0960-0130.  The  information  on  form 


SSA-9741  is  used  by  the  Social  Security 
Administration  to  provide  statistical 
data  on  recipients  and  payments  under 
the  State  administered  supplemental 
programs. 

Number  of  Respondents-Ji^ 
Frequency  of  Response:  4 
Average  Burden  per  Response:  1  hour 
Estimated  Annual  Burden:  92  hours 
OMB  Desk  Officer:  Laura  Oliven 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3208, 
Washington,  DC  20503. 

Dated:  January  14, 1993. 
Nicholas  E.  TagUarcni, 
Acting  Reports  Clearance  Officer,  Social 
Security  Administration. 

[FR  Doc  93-1370  Filed  1-21-93;  8:45  am] 
BtLUNO  cooc  4i«e-a»-u 


Substance  Abuse  and  Mental  Health 
Services  Administration 

Peer  Review  and  Advisory  Council 
Review  of  Grant  and  CooperaUve 
Agreement  Applications  and  Contract 
Proposals 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  provides  the 
policy  and  procedures  that  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 
will  use  to  implement  the  provisions  of 
Public  Law  102-321  for  the  peer  and 
Advisory  Council  review  of  applications 
and  proposals  for  substance  abuse  and 
mental  health  services  prevention  and 
treatment  grants  and  contracts. 
SAMHSA  was  established  by  Public 
Law  102-321,  the  ADAMHA 
Reorganization  Act  of  1992. 
ADDRESSES:  The  public  is  invited  to 
provide  written  comments  on  this 
pohcy;  these  should  be  sent  to  Jane  A. 
Taylor,  Ph.D.,  Deputy  Director  for 
Review  Policy  and  Extramural 
Operations,  Office  of  Extramural 
Programs,  Substance  Abuse  and  Mental 
Health  Services  Administration,  12C-26 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville.  MD  20857:  telephone  301- 
443-4266. 

SUPPt^MENTARY  INFORMATION:  Public 
Law  102-321,  the  ADAMHA 
Reorganization  Act  of  1992.  enacted  on 
July  10, 1992,  amended  the  Public 
Health  Service  (PHS)  Act  to  establish 
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the  Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA). 
Section  504  of  the  PHS  Act.  as 
amended,  provides  for  the  conduct  of 
peer  and  Advisory  Council  review  of 
grants,  cooj)erative  agreements,  and 
prevention  and  treatment  programs  in 
SAMHSA. 

The  purpose  of  SAMHSA  is  to 
establish  and  implement  a 
comprehensive  program  to  improve  the 
provision  of  treatment  and  related 
services  to  individuals  with  respect  to 
substance  abuse  and  mental  illness  and 
to  improve  substance  abuse  and  mental 
health  prevention  services. 

The  Administrator  is  authorized  to 
award  grants  to,  and  enter  into 
cooperative  agreements  with,  public  and 
private  nonprofit  entities  to  support 
demonstration  projects,  evaluations, 
systems  improvements,  services 
delivery,  and  the  dissemination  of 
information  on  substance  abuse  and 
mental  health  services  for  the  delivery 
of  these  services.  The  Administrator 
may  also  enter  into  contracts  with 
public  and  private  nonprofit  entities. 

This  policy  establishes  SAMHSA 's 
procedures  for  peer  and  Advisory 
Council  review  of  applications  for 
grants  and  cooperative  agreements  and 
proposals  for  contracts  for  treatment, 
prevention,  and  related  programmatic 
activities.  Proposals  for  administrative 
and  program  support  activities, 
including,  for  example,  purchase  of 
supplies  and  equipment,  logistical 
support  services,  or  data  processing,  are 
not  subject  to  peer  and  Advisory 
Council  review. 

The  policy  also  provides  criteria  for 
the  Administrator  to  make  statutorily 
permitted,  limited  exceptions  to  the 
one-fourth  Federal  staff  limit  on  peer 
review  group  membership  and  the 
requirement  for  Council  review. 
Additionally,  the  policy  provides  the 
generic  technical  merit  review  criteria 
for  grant  and  cooperative  agreement 
applications  and  proposals  for  contracts. 
Specific  criteria  for  individual  programs 
are  included  in  program 
announcements,  requests  for 
applications,  or  requests  for  proposals. 
However,  these  criteria  will  fall  under 
the  general  criteria  stated  here. 

Peer  and  Advisory  Council  Review  of 
Substance  Abuse  and  Mental  Health 
Prevention  and  Treatment  Grant 
Applications  and  Contract  Projects 

1 .  Applicability 

The  policy  applies  to  competing 
applications  for  grants,  cooperative 
agreements,  and  proposals  for  contracts 
received  and/or  reviewed  since  October 
1, 1992,  under  mental  health  and 


substance  abuse  prevention  and 
treatment  programs  administered  by  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  or  any  of  its 
components.  The  policy  does  not  apply 
to  applications  for: 

(1)  Continuation  funding  for  budget 
periods  within  an  approved  project 
period:  or 

(2)  Supplemental  funding  within  a 
project  period. 

2.  Definitions 

As  used  in  this  policy: 

(a)  "Act"  means  the  Public  Health 
Service  Act.  as  amended. 

(b)  "Administrator"  means  the 
Administrator  of  the  Substance  Abuse 
and  Mental  Health  Services 
Administration. 

(c)  "Awarding  official"  means  the 
Secretary  of  Health  and  Human  Services 
and  any  other  officer  or  employee  of  the 
Department  of  Health  and  Human 
Services  to  whom  the  authority 
involved  has  been  delegated. 

(d)  "Budget  period"  means  the 
interval  of  time  (usually  12  months)  into 
which  the  project  Period  is  divided  for 
budgetary  and  reporting  purposes. 

(e)  "Contract  project"  means  an 
identified,  circumscribed  activity, 
involving  a  single  contract  or  two  or 
more  similar,  related,  or  interdependent 
contracts,  intended  and  designed  to 
promote  the  mission  of  the  agency.  This 
includes  (but  is  not  limited  to):  Services 
systems  development  projects,  surveys, 
demonstrations,  and  evaluation  of 
services  or  services  demonstration 
activity.  "Contract  project"  does  not 
include  contracts  for  logistical 
management,  technical  assistance,  and 
purchase  of  supplies. 

(f)  "Contract  proposal"  means  a 
written  offer  to  enter  into  a  contract, 
solicited  by  and  submitted  to  an 
awarding  official  by  an  individual  or 
non-Federal  organization,  and  including 
at  a  minimum,  a  description  of  the 
nature,  purpose,  duration,  and  cost  of 
the  project  and  the  methods,  personnel, 
and  facilities  to  be  utilized  in  carrying 

it  out. 

(g)  "Department"  means  the  U.S. 
Department  of  Health  and  Human 
Services. 

(h)  "Peer  review  group"  means  a 
group  of  experts  qualified  by  training 
and  experience  in  particular 
programmatic,  technical,  or  scientific 
fields  to  give  expert  advice,  in 
accordance  with  the  provisions  of  this 
part,  on  the  programmatic  and  technical 
merit  of  grant  or  cooperative  agreement 
applications  or  contract  projects  in 
those  fields. 

(i)  "Project  approach"  means  the 
methodology  to  be  followed. 


(j)  "Project  concept"  means  the  basic 
purpose,  scope,  and  objectives  of  the 
project. 

(k)  "Project  period"  means  the  total 
time  for  which  support  of  a  project  has 
been  programmatically  approved.  A 
project  period  may  consist  of  one  or 
more  budget  periods.  The  total  project 
period  comprises  the  original  project 
period  and  any  extensions. 

(1)  "Request  for  proposals"  means  a 
Government  solicitation  to  prospective 
offerors  imder  procedures  for  negotiated 
contracts,  to  submit  a  proposal  to  fulfill 
specific  agency  requirements  based  on 
terms  and  conditions  defined  in  the 
request  for  proposals.  The  request  for 
proposals  contains  information 
sufficient  to  enable  all  offerors  to 
prepare  competitive  proposals,  and  is  as 
complete  as  possible  with  respect  to: 
The  nature  of  work  to  be  performed; 
descriptions  and  specifications  of  items 
to  be  delivered;  performance  schedule; 
special  requirements  clauses,  or  other 
circumstances  affecting  the  contract; 
format  for  cost  proposals;  and 
evaluation  criteria  by  which  the 
proposals  will  be  evaluated. 

(m)  "Unsolicited  contract  proposal" 
has  the  same  meaning  as  in  48  CFR 
15.501. 

3.  Establishment  and  Operation  of  Peer 
Review  Groups 

(a)  To  the  extent  applicable,  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  Department 
implementing  regulations  (45  CFR  part 
11),  and  Chapter  9  of  the  Department's 
General  Administration  Manual  ^  will 
govern  the  establishment  and  operation 
of  peer  review  groups,  including  that 
meetings  shall  be  open  to  the  public 
except  as  determined  by  the  Secretary. 

(b)  Subject  to  section  5  and  paragraph 
(a)  of  this  section,  the  Administrator  of 
the  Substance  Abuse  and  Mental  Health 
Services  Administration  will  adopt 
procedures  for  the  conduct  of  reviews 
and  the  formulation  of 
recommendations  under  Sections  6,  7,  8 
and  9  within  said  agency. 

4.  Composition  of  Peer  Review  Groups 

(a)  To  the  extent  applicaBle,  the 
selection  and  appointment  of  members 
of  peer  review  groups  and  their  terms  of 
service  will  be  governed  by  Chapter  9  of 
the  Department's  General 
Administration  Manual.  (See  Footnote 
1). 


<  The  Department  of  Health  and  Human  Service* 
General  Administration  Manual  is  available  for 
public  inspection  and  copying  at  the  Department's 
and  Regional  Offices'  Information  centers  listed  in 
45  CFR  S.31  and  may  be  purchased  from  the 
Superintendent  of  Documents,  U.S.  Government 
Printing  OfTice,  Washington.  DC  20402. 
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(b)  Subject  to  paragraph  (a)  of  this 
section,  members  will  be  selected  based 
upon  their  training  and  experience  in 
relevant  professionSl,  technical,  and/or 
scientific  Belds,  taking  into  account, 
among  other  factors: 

(1)  The  level  of  formal  professional, 
technical,  and/or  scientific  education 
completed  or  experience  acquired  by 
the  individual; 

(2)  The  extent  to  which  the  individual 
has  engaged  in  relevant  activities,  the 
capacities  (e.g.,  project  director, 
administrator)  in  which  the  individual 
has  done  so,  and  the  quality  of  such 
activities; 

(3)  Recognition  as  reflected  by  awards 
and  other  honors  received  from 
professional  or  scientific  organizations 
outside  the  [)epartment;  and 

(4)  The  need  for  the  group  to  have 
included  within  its  membership  experts 
from  various  areas  of  specialization 
within  relevant  professional,  technical, 
or  scientific  fields. 

(c)  Except  as  determined  in 
accordance  with  section  12,  not  more 
than  one-fourth  of  the  members  of  any 
pew  review  group  established  pursuant 
to  this  part  may  be  officers  or  employees 
of  the  United  States.  For  purposes  of  the 
preceding  sentence,  membership  on 
such  groups  does  not  make  an 
individual  an  officer  or  employee  of  the 
United  States. 

5.  Conflict  of  Interest 

(a)  Members  of  peer  review  groups 
established  pursuant  to  this  part  are 
subject  to  relevant  provisions  in  title  18 
of  the  United  States  Code  relating  to 
criminal  activity,  the  Office  of 
Government  Ethics  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch  (5  CFR  part  2635).  and  Executive 
Order  11222,  as  amended. 

(b)  In  addition  to  any  restrictions 
imposed  under  paragraph  (a)  of  this 
section: 

(1)  No  member  of  a  peer  review  group 
established  pursuant  to  this  part  may 
participate  in  or  be  present  during  any 
review  by  that  group  of  a  grant 
application,  cooperative  agreement 
application,  contact  project,  or  contract 
proposal  in  which,  to  the  member's 
knowledge,  any  of  the  following  has  a 
financial  interest:  (i)  The  member  or  his 
or  her  spouse,  parent,  child,  or  partner; 
(ii)  any  organization  in  which  the 
member  or  his  or  her  spouse,  parent, 
child,  or  partner  is  serving  as  an  officer, 
director,  trustee,  partner,  or  employee, 
or  is  otherwise  similarly  associated;  or 
(iii)  any  organization  with  which  the 
member  or  his  or  her  spouse,  parent, 
child,  or  partner  is  negotiating  or  has 
an\  arrangement  concerning  prospective 


employment  or  other  similar 
association. 

(2)  In  the  event  any  member  of  a  peer 
review  group  or  his  or  her  spouse, 
parent,  child,  or  partner  is  currently  or 
expected  to  be  the  project  director, 
evaluator,  or  member  of  the  staff 
responsible  for  carrying  out  any 
activities  contemplated  as  part  of  a  grant 
application,  contract  project,  or  contract 
proposal,  that  group  is  disqualified  and 
the  review  will  be  conducted  by  another 
group  with  the  expertise  to  do  so.  If 
there  is  no  other  group  with  the 
requisite  expertise,  the  review  will  be 
conducted  by  an  ad  hoc  group  no  more 
than  50  percent  of  whose  members  may 
be  from  the  disqualified  group.  The 
composition  of  any  such  ad  hoc  group 
will  be  determined  in  accordance  with 
Sections  4(b)  and  4(c)  of  this  part  and, 
to  the  extent  feasible,  Section  4(a)  of  this 
part. 

(3)  Where  a  member  of  a  peer  review 
group  participates  in  or  is  present 
during:  (i)  Development  or  review  of  a 
project  approach  or  request  for 
proposals  by  that  group;  or  (ii)  review  of 
a  contract  proposal  by  that  group  (under 
section  9(c),  i.e.,  after  the  issuance  of  a 
request  for  proposals);  no  contract  may 
thereafter  be  awarded  as  the  result  of 
such  development  or  review  to  said 
member,  his  or  her  spouse,  parent, 
child,  or  partner  or  any  organization  in 
which  the  member,  his  or  her  spouse, 
parent,  child,  or  partner  was  serving  as 
officer,  director,  trustee,  partner,  or 
employee  at  the  time  of  such 
development  or  review  or  with  which 
the  member,  his  or  her  spouse,  parent, 
child,  or  partner  was  negotiating  or  had 
any  arrangement  concerning  prospective 
employment  at  said  time. 

(4)  No  member  of  a  peer  review  group 
may  participate  in  any  review  under 
this  part  of  a  specific  grant  application 
or  contract  project  for  which  the 
member  has  had  or  is  expected  to  have 
any  other  responsibility  or  involvement 
(whether  preaward  or  postaward)  as  an 
officer  or  employee  of  the  United  States. 

(c)  Where  permissible  under  the 
statutes,  standards,  and  order  cited  in 
paragraph  (a)  of  this  section,  the 
Administrator  or  his  or  her  designee 
may  waive  the  requirements  in 
paragraph  (b)  of  this  section  if  he  or  she 
determines  that  the  potential  conflict  is 
minimal  and  there  is  no  other  practical 
means  for  securing  appropriate  expert 
advice  on  a  particular  grant  application, 
contract  project,  or  contract  proposal. 

6.  Grants;  Matters  To  Be  Reviewed 

(a)  No  awarding  official  will  make  a 
grant  based  upon  an  application  covered 
by  this  part  unless  the  application  has 
been  reviewed  by  a  peer  review  group 


in  accordance  with  the  provisions  of 

this  part  and  that  group  has  made  a 
recommendation  for  approval 
concerning  the  technical  merit  of  such 
application. 

(b)  The  peer  review  group  to  which  »a 
application  has  been  submitted  under 
this  paragraph  shall  make  a  written 
report  on  each  application  which  shall 
contain  the  following  parts: 

(1)  The  first  part  of  the  report  shall 
consist  of  a  factual  summary  of  the 
proposed  project,  including  a 
description  of  its  purpose,  approach, 
location,  and  total  budget. 

(2)  The  second  part  of  the  report  shall 
address  the  technical  merit  of  the 
proposed  project  and  shall  consist  of  a 
critique  of  the  proposed  project  with 
regard  to  the  factors  described  in  section 
7  and  such  other  factors  as  specified  in 
the  program  announcement.  This 
portion  of  the  report  shall  include  a  set 
of  recommendations  with  respect  to  the 
disposition  of  the  appUcation  based 
upon  its  technical  merit. 

(3)  For  applications  recommended  for 
consideration  of  funding,  the  peer 
review  panel  shall,  at  the  end  of  its 
deliberations,  provide  both  a  priority 
score,  based  upon  the  technical  merit  of 
the  proposed  project,  and  its 
recommendation  regarding  the 
appropriate  project  period  and  level  of 
support  for  the  proposed  project. 

(c)  Recommendations  are  advisory 
and  shall  not  bind  the  awarding  official 
or  Ad"i<sory  Council,  except  that 
recommendations  of  the  peer  review 
group  for  disapproval  shall  be  binding 
on  the  awarding  official  or  Advisory 
Council. 

(d)  All  grant  and  cooperative 
agreement  applications  shall  be 
reviewed  by  the  cognizant  Advisory 
Council,  except  where: 

(1)  Direct  costs  do  not  exceed  $50,000. 
or  other  amount  as  provided  by  statute; 
or 

(2)  The  Administrator  approves  an 
exception  in  accordance  with  Section 
11. 

(e)  No  application  shall  be  reviewed 
by  an  Advisory  Council  until  it  has  been 
reviewed  and  recommended  for 
approval  by  a  peer  review  group  in 
accordance  with  the  provisions  of  this 
part. 

7.  Grants;  Review  Criteria 

In  carrying  out  its  review  under 
Section  6,  the  peer  review  group  will 
take  into  account,  among  other  factors 
as  specified  in  the  program 
announcement: 

(a)  The  potential  significance  of  the 
proposed  project; 
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(b)  The  appropriateness  of  the 
applicant's  proposed  objectives  to  the 
goals  of  the  program  announcement; 

(c)  The  adequacy  and  appropriateness 
of  the  proposed  approach  and  activities; 

(d)  The  adequacy  of  available 
resources,  such  as  facilities  and 
equipment; 

(e)  The  qualifications  and  experience 
of  the  applicant  organization,  the  project 
director,  and  other  key  personnel;  and 

(f)  The  reasonableness  of  the  proposed 
budget. 

8.  Unsolicited  Contract  Proposal: 
Matters  To  Be  Reviewed 

(a)  No  awarding  official  shall  award  a 
contract  based  upon  an  imsolicited 
contract  proposal  covered  by  this  part 
unless  the  proposal  has  been  reviewed 
and  recommended  for  approval  by  a 
peer  review  group  in  accordance  with 
the  provisions  of  this  part  and  the 
procedures  set  forth  in  41  CFR  subpart 
3-4.52. 

9.  Solicited  Contract  Proposals;  Matters 
To  Be  Reviewed 

(a)  Where  the  approach  of  a  solicited 
contract  proposed  is  defined  in  the 
agency's  request  for  contract  proposals, 
no  awarding  official  shall  issue  such  a 
request  unless  the  project  approach  has 
been  reviewed  and  recommended  for 
approval  by  a  peer  review  group  in 
accordance  with  the  provisions  of  this 
part. 

(b)  Where  the  approach  of  a  solicited 
contract  proposal  is  to  be  defined  in  the 
proposal,  no  awarding  official  shall 
award  such  a  contract  unless  the 
proposal  has  been  reviewed  and 
recommended  for  approval  by  a  peer 
review  group  in  accordance  with  this 
part. 

(c)  The  awarding  official  may  waive 
the  requirements  of  paragraph  (a)  of  this 
section  for  peer  review  before  issuing  a 
request  for  contract  proposals  if  he  or 
she  determines  that  the 
accomplishments  of  essential  program's 
objectives  would  be  replaced  in 
jeopardy  by  delay,  or  that  such  review 
is  not  in  the  best  interest  of  the 
Government.  The  awarding  official  shall 
specify  in  wiring  the  grounds  on  which 
this  determination  is  based.  Under  such 
circumstances,  the  awarding  official 
will  not  award  a  contract  based  on  the 
request  for  contract  proposals  unless  a 
peer  review  group  has  made 
recommendations  concerning  the 
technical  merit  of  the  project  approach 
as  defined  in  the  request  for  proposals, 
and  the  proposals  received  in  response 
to  the  request  have  been  reviewed  by  a 
peer  review  group.  The  request  for 
proposals  will  indicate  that  the  project 
approach  has  not  been  reviewed  by  a 


peer  review  group  and  that  no  award 

will  be  made  until  a  peer  review  of  the 
approach  is  conducted  and 
recommendations  made  based  on  such 
review. 

(d)  Contract  proposals  shall  be 
reviewed  by  the  appropriate  Advisory 
Council,  except  where: 

(1)  Direct  costs  do  not  exceed  the 
amount  specified  in  Section  6(d)(1);  or 

(2)  The  Administrator  approves  an 
exception  in  accordance  with  Section 
11. 

(e)  Except  to  the  extent  otherwise 
provided  for  by  law.  Advisory  Council 
recommendations  are  advisory  and  not 
binding  on  the  awarding  official. 

10.  Contract  Projects  and  Proposals; 
Review  Criteria 

(a)  In  carrying  out  its  review  of  a 
project  approadi  under  Section  9(a)  or 
9(b).  the  peer  review  group  will  take 
into  account,  among  other  factors,  the 
following  general  review  criteria: 

(1)  The  merit  from  a  technical 
standpoint  of  the  goals  of  the  proposed 
activity; 

(2)  The  adequacy  of  the  methodology 
to  be  utilized  in  carrying  out  the 
activity;  and 

(3)  The  availability  and  adequacy  of 
the  expertise,  facilities,  and  other 
resources  necessary  to  achieve  these 
goals. 

(b)  In  carrying  out  its  review  of 
unsolicited  contract  proposals  under 
Section  8.  the  peer  review  group  will 
take  into  account,  among  other  factors, 
those  criteria  in  Section  7  which  are 
relevant  to  the  particular  proposals,  as 
well  as  the  extent  to  whiui  there  are 
identified,  practical  uses  for  the 
anticipated  results  of  the  activity. 

(c)  In  carrying  out  its  review  of 
solicited  contract  proposals  under 
Section  9(c)  the  peer  review  group  will 
evaluate  each  proposal  in  accordance 
with  the  criteria  set  forth  in  the  request 
for  proposals. 

11.  Exceptions 

The  ^ministrator  may  make 
exceptions  to  the  one- fourth  Federal 
staff  limit  on  peer  review  groups  and  the 
Advisory  Council  review  requirement 
where: 

(a)  Awards  are  mandatory,  or  awarded 
on  a  formal  or  block  grant  basis; 

(b)  Awards  are  made  to  meet  public 
health  emergencies  or  other  urgent 
health  problems  such  as  disaster 
assistance  or  significant  increases  in  use 
of  a  particular  abusable  substance;  and 

(cj  Other  situations  exist  where  such 
review  is  not  appropriate. 

Such  exceptions  may  be  made  at  the 
discretion  of  the  Administrator  who 
may  also  approve  or  impose  alternate 
review  procedures,  as  appropriate. 


12.  Applicability  of  Other  Regulations 

This  policy  is  in  addition  to,  and  does 
not  supersede  regulations  concerning 
any  applications,  contract  projects,  or 
contract  proposals  appearing  elsewhere 
in  title  41.  title  42.  or  title  45  of  the  Code 
of  Federal  Regulations. 
)oMph  R.  Leone. 

Acting  Deputy  Administrator,  SAMHSA. 
(PR  Doc  93-1442  Filed  1-21-93;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[DockM  Na  N-92-1917;  FR-3350-N-15] 

Federal  Property  Suitat>le  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACnow;  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  James  N.  Forsberg,  room  7262. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW., 
Washington.  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24. 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411).  as  amended,  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landnolding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12,  1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
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categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (l)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless;  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Judy  Breitman,  Division  of  Health 
Facilities  Planning.  U.S.  Public  Health 
Service.  HHS,  room  17A-10.  5600 
Fishers  Lane,  Rockvilie,  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24. 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law.  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time. 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  number  information 
line  at  1-800-927-7588  for  detailed 
instructions  or  write  a  letter  to  James  N. 
Forsberg  at  the  address  listed  at  the 
beginning  of  this  Notice.  Included  in  the 
request  for  review  should  be  the 
property  address  (including  zip  code), 
the  date  of  publication  in  the  Federal 


Register,  the  landholding  agency,  and 
the  property  number. 

For  more  information  regarding 
particular  properties  identiHed  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  U.S.  Navy:  John  J. 
Kane.  Deputy  Division  Director.  Dept.  of 
Navy,  Real  Estate  Operations,  Naval 
Facilities  Engineering  Command,  200 
Stovall  Street,  Alexandria.  VA  22332- 
2300;  (703)  325-0474;  GSA:  Ronald 
Rice.  Federal  Property  Resources 
Services.  GSA.  18th  and  F  Streets  NW., 
Washington,  DC  20405;  (202)  501-0067; 
Dept.  of  Transportation:  Ronald  D. 
Keefer,  Director.  Administrative 
Services  &  Property  Management.  DOT. 
400  Seventh  St.  SW.,  room  10319. 
Washington,  DC  20590;  (202)  366-4246; 
(These  are  not  toll-free  numbers). 

Dated:  January  13, 1993. 

Paul  Roitman  Bardack. 

Deputy  Assistant  Secretary  for  Economic 
Development. 

Title  V,  Federal  Surplus  Property  Program 
Federal  Register  Report  for  01/22/93 

Suitable/Available  properties 

Land  (by  State) 

Florida 

Former  US  Army  Reserve  Center 

Belvedere  Rd.  and  Clubhouse  Dr. 

West  Palm  Beach  Co:  Palm  Beach  FL  33409- 

Landholding  Agency:  GSA 

Property  Number:  549310005 

Status:  Unutilized 

Comment:  3.10  acres,  utilities,  previously 

leased  by  non-profit  for  homeless 

assistance  use 
GSA  Number  2-GR-FL-682A 

Ohio 

Portion,  Camp  Sherman  Range 

Approximately  1  mile  north  of  Chillicothe 

Springfield  Co:  Ross  OH 

Landholding  Agency:  GSA 

Property  Number:  549310004 

Status:  Unutilized 

Comment:  4.674  acres,  potential  utilities, 

previously  leased  by  non-profit  for 

homeless  assistance  use 
GSA  Number:  2-GR-OH-433B 

Unsuitable  Properties 

Buildings  [by  State) 
Alaska 

Bldg.  10196 

Naval  Security  Group  Activity 
Adak  Co:  Adak  AK  98791- 
Landholding  Agency:  Navy 
Property  Number  779310021 
Status:  Unutilized 
Reason:  Secured  area. 
Bldg.  10517 

Naval  Security  Group  Activity 
Adak  Co:  Adak  AK  98791- 
Landholding  Agency:  Navy 
Property  Number  779310022 


Status:  UnuUlized 
Reason:  Secured  area. 

Bldg.  10518 

Naval  Security  Group  Activity 
Adak  Co:  Adak  AK  98791- 
Landholding  Agency:  Navy 
Property  Number:  779310023 
Status:  Unutilized 
Reason:  Secured  area. 
Bldg.  10535 

Naval  Security  Group  Activity 
Adak  Co:  Adak  AK  98791- 
Landholding  Agency:  Navy 
Property  Number  779310024 
Status:  Unutilized 
Reason:  Secured  area. 

Bldg.  10538 

Naval  Security  Group  Activity 

Adak  Co:  Adak  AK  98791- 

Laadholding  Agency:  Navy 

Property  Number  779310025 

Status:  Unutilized 

Reason:  Secured  area. 

Bldg.  10539 

Naval  Security  Group  Activity 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Navy 

Property  Number  779310026 

Status:  Unutilized 

Reason:  Secured  area. 

Bldg.  10540 

Naval  Security  Group  Activity 

Adak  Co:  Adak  AK  98791- 

Landholding  Agency:  Navy 

Property  Number  779310027 

Status:  Unutilized 

Reason:  Secured  area. 

Bldg.  10603 

Naval  Security  Group  Activity 
Adak  Co:  Adak  AK  98791- 
Landholding  Agency:  Navy 
Property  Number  779310028 
Status:  Unutilized 
Reason:  Secured  area. 

Rhode  Island 

Station  Point  Judith  Pier 

Narranganset  Co:  Washington  RI 02882- 

Landholding  Agency:  DOT 

Property  Number  879310002 

Status:  Unutilized 

Reason:  Other 

Comment:  Extensive  deterioration. 

Land  (by  State) 

Oregon  ^^^^ 

Reedsport  Substation 
North  22nd  Street 
Reedsport  Co:  Douglas  OR  97467- 
Landholding  Agency;  GSA 
Property  Number  549310003 
Status:  Excess 
Reason:  Other 

Comment:  Inaccessible  GSA  Number:  9-B- 
OR-701 

(FR  Doa  93-1222  Filed  1-21-93;  8:45  am) 
BILUNO  COM  4210-a»-« 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
PD-01 1-03-4320-<n-AOVB] 

Meeting 

AGENCY:  Boise  District.  Bureau  of  Land 
Management,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Boise  District  Grazing  ^ 
Advisory  Board  will  meet  on  Tuesday, 
February  23, 1993  to  discuss  the 
expenditure  of  Grazing  Advisory  Board 
(7121)  and  Range  Improvement  (8100) 
funds  for  fiscal  year  1993.  The  meeting 
is  open  to  the  public  and  a  comment 
period  will  be  held  at  2  p.m. 
DATES:  The  meeting  will  begin  at  9  a.m. 
on  Tuesday,  February  23, 1993  in  the 
District  Office  conference  room. 
ADDRESSES:  The  Boise  District  Office  is 
located  at  3948  Development  Avenue, 
Boise,  Idaho  83705. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fred  Schley,  Boise  District.  BLM  (208) 
384-3300. 

Dated:  January  8, 1993. 
Barry  G.  Gushing, 
Acting  District  Manager. 
(PR  Doc.  93-1381  Filed  1-21-Q3.  8:4S  am] 

BtUMQ  CODE  431(MiO-M 

[CA-OSO-282-4210-04;  CACA  31254FD] 

Exchange  of  Public  and  Private  Landa 
in  Siskiyou,  Shasta,  Trinity,  Tehama 
and  Butte  Counties,  CA;  Realty  Action 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  realty  action; 

Exchange  of  public  and  private  lands  in 

Siskiyou.  Shasta,  Trinity,  Tehama  and 

Butte  Counties,  CA. 

SUMMARY:  The  public  lands  described 
below  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976.  43  U.S.C 
1716.  These  public  lands  have  been 
identified  for  disposal  in  the  Proposed 
Redding  Resource  Management  Plan. 
These  descriptions  apply  only  to  lands 
managed  by  the  Bureau  of  Ltmd 
Management. 

Mount  Diablo  Meridian 

T.  23  N..  R.  2  W., 

Foster  Island 
T.  23  N.,  R.  4  W.. 

Sac  10:  All 
T.  23  N..  R.  6  W., 

Sec  3:  All 
T.  23  N..  R.  7  W.. 

Sec  2:  All 

Sec.  10:  All 


Sec  12:  All 

Sec  14:  All 
T.  24  N.,  R.  6  W.. 

Sec  15:  AU 
T.  24  N..  R.  7  W.. 

Sec  2:  All 

Sec  4:  All 

Sec  10:  All 

Sac  12:  All 

Sac  14:  All 

Sac  22:  AU 

Sac  26:  All 

Sac  34:  All 
T.  25  N..  R.  6  W., 

Sec.  30:  All 
T.  25  N.,  R.  7  W.. 

Sec  2:  AU 

Sec4:AU 

Sec  10:  AU 

Sec.  14:  AU 

Sec.  22:  AU 

Sec  28:  AU 

Sec.  34:  AU 
T.  26  N.,  R.  2  W., 

Todd  Island 
T.  26  N..  R.  7  W., 

Sec.  2:  All 

Sec  4:  All  except  tiie  NV1NEV4 

Sec  8:  AU 

Sec  10:  AU 

Sec.  14:  AU 

Sec  18:  All 

Sec  20:  AU 

Sec.  22:  All 

Sec  24:  AU 

Sec  26:  All 

Sec.  28:  AU 

Sec  30:  All 

Sec  32:  AU 

Sec  34:  AU 
T.  26  N.,  R.  8  W., 

Sec.  8:  All  except  the  SEV4 

Sec.  10:  S'/i 

Sec  14:  All 

Sec.  20:  SVi 

Sec.  22:  NEV4NEV4 

Sec.  24:  AU 
T.  27  N.,  R.  1  W., 

Sec.  6:  AU 
T.  27  N.,  R.  2  W.. 

Sec  4:  AU 

Sec.  8:  All 
T.  27  N.,  R.  3  W., 

Sec  2:  All 

Sec.  6:  All 
T.  27  N.,  R.  5  W.. 

Sec.  10:  AU 
T.  27  N.,  R.  7  W.. 

Sec  18:  All 

Sec  32:  AU 
T.  27  N.,  R.  6  W., 

Sec  4:  AU 

Sec  6:  All 

Sec  8:  AU 

Sec.  10:  All 

Sec  14:  All 

Sec.  18:  All 

Sec.  20:  All  except  the  S^/tSVt 

Sec.  22:  AU 

Sec  24:  AU 

Sec.  26:  All  except  the  SVS1SWV4 
T.  27  N.,  R.  9  W., 

Sec  12:  AU 
T.  28  N.,  R.  2  W.. 

Sec  4:  All 

Sec.  8:  SE'ASEV^ 


Sac  20:  AU  except  the  NWV4NW>4 

Sec30:AU 
T.  28  N..  R.  3  W.. 

Sec  20:  All 

Sec  32:  SWV4SW14 
T.  28  N.,  R.  5  W.. 

Sec  10:  AU 
T.  28  N.,  R.  8  W.. 

Sac.  32:  AU 
T.  28  N.,  R.  «  W., 

Sac  2:  AU 

Sec  22:  AU 

Sec  26:  AU 

Sec.  27:  AU 

Sec.  28:  NEV4 

Sec  33:  NWV4NEV4 

Sec.  34:  All 
T.  29  N.,  R.  1  W., 

Sec.  4:  SE'ASEV^ 

Sec2:AU 

Sec28:AU 
T.  29  N..  R.  2  W.. 

Sec  2:  AU 

Sec  8:  AU 

Sec.  18:  AU 
T.  29  N..  R.  4  W.. 

Sec.  12:  AU 
T.  29  N..  R.  8  W.. 

Sac6:AU 

Sec  28:  All 

Sec  34:  AU 
T.  29  N.,  R.  9  W.. 

Sec  9:  E'ASEV4 

Sec  10:  AU 

Sec  14:  AU 

Sec  IS:  All 
T.  30  N.,  R.  1  W., 

Sec  2:  All 

Sec4:AU 

Sec  6:  All 

Sec  10:  AU 

Sec  12:  AU 

Sec.  26:  All 
T.  30  N.,  R.  2  W.. 

Sec.  28:  All 

Sec.  34:  All 
T.  30  N..  R.  3  W., 

Sec  5:  All 

Sec  9:  All 

Sec  12:  AU 

Sec  26:  AU 
T.  30N..R.  6W., 

Sec  4:  All 
T.  30  N.,  R.  7  W.. 

Sec.  6:  EVx 
T.  30  N..  R.  8  W.. 

Sec  1:  AU 

Sec  4:  AU 

Sec  6:  AU 

Sec  8:  AU 

Sec.  10:  All 

Sec  12:  All 

Sec  14:  AU 

Sec  18:  AU 

Sec  20:  AU 

Sec.  22:  AU 

Sec  28:  AU 

Sec  32:  SW% 
T.  30  N.,  R.  9  W.. 

Sec  10:  AU 

Sec.  12:  AU 

Sec  22:  AU 

Sec  24:  AU 

Sec.  26:  All  except  the  SBVi 

Sec.  28:  All 

Sec  32:  AU 
T.  31  N..  R.  1  W.. 
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Sec  10:  All 

Sec.  14:  All 

Sec.  32;  All 
T.  31  N.,  R.  2  W., 

Sec.  8:  All 

Sec  22:  E'/jNWV4 
T.  31  N.,  R.  5  W.. 

Sec  5:  All 

Sec  6:  All 

Sec  7:  N'/iN'A 

Sec  8:  All 

Sec  14:  All 

Secl7:  A'l 
,  Sec  21:  Ail 

Sec  29:  S^/z 

Sec  31:  N'/i 

Sec  32:  All 
T.  31  N..  R.  6  W., 

Seel:  All 

Sec  7:  Ail 

Sec  16:  All 

Sec  17:  All 

Sec  18:  All 

Sec  19:  All 

Sec  20:  All 

Sec  23:  SE'A 

Sec  24:  E^h. 

Sec  29:  All 

Sec  34:  All 

Sec  36:  NE'A 
T.  31  N..  R.  7  W., 

Sec  12:  All 

Sec  20:  All 
T.  31  N..  R.  8  W.. 

Sec  4:  All 

Sec  6:  All 

Sec  8:  All 

Sec  9:  All 

Sec  10:  All 

Sec  12:  All 

Sec  14:  All 

Sec  18:  All 

Sec  22:  All 

Sec  26:  All 

Sec  28:  All 

Sec  32:  All 

Sec  35:  All 
T.  31  N..  R.  9  W.. 

Sec  2:  All 

Sec  6:  All 

Sec  26:  All 

Sec  30:  All 

Sec  34:  All 
T.  31  N..  R.  11  W.. 

Sec  2:  All 

Sec  3:  All 

Sec  6:  All 

Sec  7:  All 

Sec  18:  All 
T.  31  N..  R.  12  W., 

Sec  1:  All 

Sec  13:  All 

Sec  24:  All 
T.  32  N.,  R.  5  W.. 

Sec  3:  All  except  the  W<ASWV« 

Sec  10:  All  except  the  W'/iNWV4 

Sec  11:  All 

Sec  12:  All 

Sec  14:  All 

Sec  15:  All 

Sec  18:  SViSWV4 

Sec  19:  All 

Sec  20:  SWV. 

Sec  22:  All 

Sec  29:  All  except  the  NEV«^4E^ 

Sec  30:  All 


Sec.  31:  All 

Sec.  32:  All 

Sec.  33:  All 
T.  32  N..  R.  6  W.. 

Sec.  24:  All 

Sec  25:  All 
T.  32  N..  R.  7  W., 

Sec.  6:  All 

Sec.  8:  All 
T.  32  N..  R.  8  W.. 

Sec  12:  All 

Sec  28:  All 

Sec.  30:  All 

Sec.  32:  All 

Sec.  34:  All 
T.  32  N..  R.  9  W.. 

Sec.  18:  All  except  the  N>/tNEVi 

Sec  20:  All  except  the  H^h 

Sec.  25:  All 

Sec.  27:  S'/i 

Sec.  28:  Ail 

Sec  30:  All 

Sec  31:  All 

Sec.  32:  All 

Sec.  33:  All 

Sec  34:  All 
T.  32  N.,  R.  10  W., 

Sec  10:  All 

Sec.  12:  SEV4SEV4 

Sec.  14:  All 

Sec  19:  All 

Sec.  26:  All 
T.  32  N.,  R.  11  W,. 

Sec  26:  All 

Sec.  27:  All 

Sec  31:  All 

Sec.  32:  All 

Sec  33:  All 

Sec  34:  All 

Sec.  35:  Ail 

Sec  36:  All 
T.  33  N..  R.  1  W.. 

Sec.  8:  All 
T.  33  N..  R.  2  W.. 

Sec  8:  All 

Sec  10:  All 

Sec  11:  All 

Sec.  12:  All     . 

Sec  16:  All 

Sec  18:  All 

Sec  20:  All 

Sec  22:  Ail 

Sec  28:  Ail 

Sec.  32:  All 
T.  33  N..  R.  3  W.. 

Sec  26:  All 

Sec.  32:  All 
T.  33  N..  R.  4  W., 

Sec.  14:  All 

Sec  18:  All 

Sec  30:  All 
T.  33  N..  R.  5  W.. 

Sec  22:  SEy4 

Sec  24:  All 

Sec.  26:  All 

Sec  27:  All 

Sec.  28:  E'/iEMj    . 

Sec  34:  All 

Sec  35:  All 
T.  33  N..  R.  7  W.. 

Sec  32:  SMi 
T.  33  N..  R.  8  W.. 

Sec  20:  All 

Sec  30:  W'/iNW'A 
T.  33  N..  R.  9  W.. 

Sec  5:  All 


Sec.  6:  All 

Sec  7:  All 

Sec  8:  All 

Sec  12:  All 

Sec  17:  All 

Sec.  IB:  All 

Sec.  19;  N>/4 

Sec.  20:  NWV4NWV4 

Sec  24;  S'/iiSWV4 

Sec.  26;  Ail 

Sec.  30:  NWV4 
T.  33  N..  R.  10  W.. 

Sec  3:  SEV4SEy4 

Sec  11:  All 

Sec  12:  All 

Sec  13;  All 

Sec.  14:  All  except  the  SV^SWVi 

Sec.  24:  All  except  the  SWV4 

Sec  25;  All 
T.  34  N.,  R.  1  W.. 

Sec.  2:  All 

Sec  21:  All 

Sec.  30:  All 
T.  34  N..  R.  7  W.. 

Sec  2:  All 
T.  35  N..  R.  1  W.. 

Sec  4:  All 

Sec.  14;  All 

Sec  34:  Ail 
T.  36  N..  R.  1  W., 

Sec  2:  Ail 

Sec  10;  All 

Sec.  14:  All 

Sec.  28;  All 
T.  37  N..  R.  4  W., 

Sec.  4;  All 
T.  39  N.,  R.  3  W.. 

Sec.  6:  All 
T.  40  N.,  R.  8  W.. 

Sec  2:  All 

Sec  6;  All 

Sec  7;  All 

Sec.  8:  All 

Sec  10:  All 

Sec  17:  All 

Sec.  21:  All 

Sec.  22:  All 
T.  40  N..  R.  9  W.. 

Sec.  12;  All 
T.  41  N..  R.  7  W.. 

Sec  4;  All 

Sec.  6:  All 

Sec  7:  All 

Sec  8:  All 

Sec  10:  All 
T.  41  N..  R.  8  W.. 

Sec  2;  All 

Sec  10:  All 

Sec.  12:  All 

Sec  13;  All 

Sec  14:  All 

Sec  20:  All 

Sec  22:  All 

Sec  28:  All 

Sec  32:  All 

Sec.  34:  All 
T.  41  N..  R.  9  W.. 

Sec  4:  All 

Sec  10;  All 

Sec  20;  All 

Sec  27:  All 

Sec  34:  All 
T.  42  N..  R.  5  W. 

Sec.  18:  All 

Sec  24:  All 
T.  42  N..  R.  6  W.. 


5754 


Federal  Register  /  Vol.  58,  No.  13  /  Friday,  January  22,  1993  /  Notices 


Sec.  6;  All 

Sec.  20:  All 

Sec  22:  All 

Sec.  26:  All 
T.42N.,R.  7W.. 

Sec.  6:  All 

Sec.  8:  All 

Sec.  10:  All 

Sec.  12:  All 

Sec.  14:  All 

Sec.  20:  All 

Sec.  22:  All 

Sec.  26:  All 

Sec.  28:  All 

Sec.  30:  All 

Sec.  32:  All 
T.  42  N..  R.  8  W. 

Sec.  2:  All 

Sec.  4:  All 

Sec.  6:  All 

Sec.  10:  All 

Sec  12:  All 

Sec.  14:  All 

Sec.  18:  All 

Sec.  20:  All 

Sec  22:  All 

Sec.  24:  All 

Sec.  26:  All 

Sec.  28:  All 

Sec.  30:  All 

Sec.  34:  All 
T.  42  N.,  R.  9  W.. 

Sec.  12:  All 
T.  42  N..  R.  10  W.. 

Sec.  2:  All 

Sec.  22:  All 

Sec.  24:  All 
T.  43  N..  R.  3  W.. 

Sec.  6:  All 

Sec.  8:  All 

Sec  18:  All 
T.  43  N.,  R.  4  W.. 

Sec  2:  All 

Sec.  4:  All 

Sec.  18;  All 
T.  43  N..  R.  5  W., 

Sec.  12:  All 
T.  43  N..  R.  6  W.. 

Sec  18:  All 
T.  43  N.,  R.  7  W.. 

Sec.  2:  All 

Sec.  4:  All 

Sec  6:  All 

Sec.  10:  All 

Sec.  14:  All 

Sec  18:  All 

Sec.  22:  All 

Sec.  34:  All 
T.  43  N..  R.  8  W.. 

Sec.  6:  All 

Sec  10:  All 

Sec.  12:  All 

Sec.  26:  All 

Sec  28:  All 

Sec.  34:  All 
T.  43  N.,  R.  9  W.. 

Sec.  6:  All 

Sec.  7:  All 

Sec.  12:  All 

Sec.  18:  All 

Sec  20:  All 
T.  43  N..  R.  10  W.. 

Sec.  1:  All 

Sec  11:  All 

Sec.  12:  All 

S«c  13:  All 


Sec.  14:  All 

Sec.  32:  All 
T.  44  N.,  R.  4  W.. 

Sec  2:  All 

Sec.  10:  All 

Sec.  22:  All 

Sec.  26:  All 
T.  44  N..  R.  5  W.. 

Sec.  18:  All 

Sec  22:  All 
T.  44  N..  R.  7  W.. 

Sec  32:  All 
T.  44  N..  R.  8  W.. 

Sec.  14:  All 

Sec.  18:  All 

Sec.  30;  All 

Sec.  32:  All 

Sec.  34;  All 
T.  44  N..  R.  9  W.. 

Sec  3:  All 

Sec  11:  All 

Sec  12:  All 

Sec.  14:  All 

Sec  18;  All 

Sec  22:  All 

Sec  32:  All 
T.  44  N..  R.  10  W., 

Sec  8:  All 

Sec  12:  All 

Sec  24:  All 

Sec.  26:  All 

Sec  30:  All 

Sec  36:  All 
T.  45  N..  R.  4  W., 

Sec.  8:  All 

Sec.  10;  All 

Sec.  28:  All 

Sec.  34:  All 
T.  45  N.,  R.  6  W.. 

Sec.  4:  All 
T.  45  N.,  R.  7  W., 

Sec  11:  All 

Sec  12;  All 

Sec  21;  All 

Sec.  30;  All 
T.  46  N..  R.  5  W., 

Sec.  6;  All 
T.  46  N..  R.  6  W., 

Sec.  2:  All 

Sec.  4:  All 

Sec.  6;  All 

Sec.  10;  All 

Sec  20:  All 

Sec  32:  All 
T.  46  N..  R.  7  W., 

Sec.  12:  All 
T.  47  N..  R.  2  W.. 

Sec  10:  All 

Sec  22;  All 

Sec.  28;  All 

S^.  30:  AH 
T.  47  N..  R.  4  W.. 

Sec  2:  All 

Sec.  9:  All 

Sec  10:  All 
T.  47  N..  R.  5  W., 

Sec  4;  All 

Sec  6:  All 

Sec.  8;  All 

Sec  20:  All 

Sec  30:  All 
T.  47  N.,  R.  6  W.. 

Sec.  8;  All 

Sec  12:  All 

Sec  18:  All 

Sec.  29;  All 


Sec.  30:  All 

Sec.  31:  All 

Sec  32;  All  except  the  W</tSEV4 
T.  47  N..  R.  7  W.. 

Sec.  13:  All 
T.  47  N..  R.  8  W.. 

Sec.  1:  All 

Sec.  2:  All 
T.  48  N..  R.  1  W.. 

Sec  14:  All 

Sec  24:  All 

Sec  28;  All 

Sec.  30:  All 
T.  48  N.,  R.  2  W.. 

Sec.  24:  All 

Sec  26:  All 

Sec  28:  All 

Sec  30:  All 
T.  48  N..  R.  3  W.. 

Sec  14;  SV« 

Sec.  23:  All 

Sec.  24;  All 

Sec.  34:  All 
T.  48  N.,  R.  4  W.. 

Sec.  18:  All 

Sec.  22:  All 

Sec  30:  All 

Sec  32:  All 

Sec.  34:  All 

Sec.  35:  All 
T.  48  N..  R.  5  W.. 

Sec  22:  All 

Sec.  34:  All 
T.  48  N..  R.  7  W.. 

Sec.  34:  All 
T.  48  N.,  R.  8  W.. 

Sec.  35;  All 
T.  19N..  R.  5E.. 

Sec  3:  All 

Sec.  4:  All 

Sec  10:  All 

Sec  14:  All 

Sec  22;  All 

Sec  28:  All 
T.  19  N..  R.  6  E., 

Sec  6;  All 

Sec  10;  Lot  8 

Sec  17;  All 

Sec.  20:  All 
T.  20  N.,  R.  4  E.. 

Sec.  2:  All 

Sec.  3:  All 

Sec.  4:  All 

Sec  9:  All 

Sec.  10:  All 

Sec  12:  All 

Sec.  14:  All 

Sec.  28:  All 

Sec  32:  All 

Sec.  33:  All 

Sec.  34:  All 
T.  20  N.,  R.  5  B.. 

Sec.  13:  All 

Sec.  20:  All 

Sec.  22:  All 

Sec.  23:  All 

Sec.  24:  All 

Sec.  27:  All 

Sec.  28:  All 

Sec.  29:  All 

Sec  32:  All 

Sec  33:  All 

Sec.  35:  All 
T.  20  N..  R.  6  E.. 

Sec.  4:  W\4 

Sec  6:  All 
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Sac.  8:  All 

Sec  18:  All 

Sec  20:  Ail 

Sec.  28;  All 

Sec  30:  Ail 

Sec.  31:  All 
T.  21  N..  R.  3  E.. 

Sec  6:  All 

Sec  10:  All 
T  21  N.,  R.  4  E.. 

Sec  4:  All 

Sec  6:  All 

Sec  12:  All 

Sec  14:  Ail 

Sec  22:  All 

Sec  23:  All 

Sec  26:  All 

Sec  28:  All 

Sec  29:  AU 

Sec  32:  AH 

Sec  33:  All   ' 
T.  22  N..  R.  2  E.. 

Sec  10:  All 

Sec  26:  Ail 

Sec  36:  All 
T.  22  N.  R.  3  E.. 

Sec  2:  All 

Sec  3:  All 

Sec4:AU     ~ 

Sec.  8:  All 
T.  22  N.,  R.  4  E.. 

Sec  4:  All 

Sec  6:  All 

Sec  B:  All 

Sec  18:  All 

Sec  20:  AU 

Sec.  28:  All 

Sec.  30:  All 

Sec  32:  All 
T  23  N..  R.  2  E.. 

Sec  2:  All      * 

Sec  4:  All 

Sec.  6:  All 

Sec  8:  All 

Sec  10:  All 

Sec  24:  All 

Sec  26:  All 
T.  23  N.,  R.  3  E., 

Sec.  8:  An 

Sec.  13:  AH 

Sec.  14:  All 

Sec.  18:  All 

Sec.  32:  All  except  the  NE'aNWV, 

Sec  34:  All  except  the  NWV«NWVi 
T.  23  N..  R.  4  E.. 

Sec.  8:  All 

Sec.  9:  AU 

Sec  29:  All 

Sec.  30:  All 
T.  23Vi  N.,  R  2  B.. 

Sec.  2:  All 
T.  24N.,  R.  IE.. 

Sec  22:  All 
T.  24  N..  R.  2  E.. 

Sec  2:  All 

Sec  4:  All 

Sec.  10:  All 

Sec.  18:  All 

Sec.  22:  All 
T.  24  N..  R.  3  E.. 

Sec  4:  All 

Sec.  12:  All 

Sec  24.  All 

Sec  32:  All 

Sec  36:  All 
T.  24  N..  R.  4  E.. 
I 


Sec  12:  AH 

Sec  34:  All 
T.  24  N.,  R.  5  E., 

Sec  17:  All 
T.  25  N..  R.  2  E.. 

Sec.  14:  All 
T.  25  N..  R.  4  E.. 

Sec.  4:  AH 

Sea  29:  AH 
T  27  N..  R.  3  E.. 

Sec.  24:  All 
T.  29  N.,  R.  1  E.. 

Sec.  24:  All 
T.  29  N.,  R.  2  E.. 

Sec  6:  All 

Sec.  32:  All 
T.  29  N..  R.  3  E.. 

Sec  19:  All 

Sec.  20:  All 
T.  30  N.,  R.  1  E.. 

Sec.  8:  All 

Sec  10:  All 
T.  30  N-,  R.  2  £.. 

Sec  18:  All 
T.  31  N..  R.  1  E.. 

Sec.  8:  All 

Sec.  24:  All 
T.  32  N..  R.  1  E.. 

Sec.  4:  All 

Sec  6:  All 
T.  33  N..  R.  2  E.. 

Sec  3:  NEViSW'A 

Sec.  8:  S^/z 

o6C  sfC  Ail 

Sec.  10:  All 

Sec.  17:  All 

Sec  25:  All 
T.  34  N..  R.  2  E.. 

Sec.  13;  All 
T.  34  N..  R.  3  E.. 

Sec.  7:  AH 
T.  35  N.,  R.  1  E.. 

Sec.  2:  AH 

Sec.  6:  All 

Sec.  32:  AU 
T.  35  N-  R.  2  E.. 

Sec  7:  AH 

Sec.  18:  AU 

Sec  30:  All 
T.  36  N..  R.  1  E.. 

Sec.  6:  All 

Sec.  28:  AU 
T.  48  N.,  R.  1  E.. 

Sec.  19:  AU 

Sec.  30:  AU 

The  purpose  of  the  exchange  of  these 
public  lands  is  to  acquire  non-Federal 
lands  which  have  high  public  values  for 
wildlife  habitat,  recreation,  timber 
management,  etc.  The  public  interest 
will  be  served  by  completing  the 
exchange. 

Exchange  of  public  lands  contained 
within  the  descriptions  above  will  not 
be  undertaken  without  full  Natidnal 
Environmental  Policy  Act  (NEPA) 
compliance.  Lands  to  be  transferred 
from  the  United  States  will  be  subject  to 
standard  reservations,  terms  and 
conditions. 

SUPPLEMENTARY  INFORMATION: 
Publication  of  this  notice  segregates  the 
public  land  described  above  bom 
settlement,  location,  and  entry  umier 


the  public  land  laws  and  the  general 

mining  laws,  except  for  leasing  under 

the  mineral  leasing  laws. 

DATE:  Interested  parties  may  submit 

comments  regarding  the  proposed 

exchange  on  or  before  March  8. 1993  to 

the  Area  Manager,  Redding  Resource 

Area.  355  Hemsted  Drive,  Redding, 

California  96002. 

FOR  FIWTMCR  INFORMATION  CONTACT: 

Michael  Truden.  Supervisory  Realty 

Specialist,  at  the  address  listed  above. 

Kelly  WiUianu, 

Acting  Area  Manager. 

[FR  Doc.  93-1393  Filed  1-21-93;  8:45  am] 

BILUNG  COOC  4310-40-M 

P0-010-03-«2ia-04;  IOI-2S1S2) 

RMlty  Action,  Idaho 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  realty  action — IDI- 

28152:  exchange  of  public  and  private 

lands  in  Owyhee  County,  ID. 

SUMMARY:  The  following  described 
public  lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
Sec.  206  of  the  Federal  Land  Policy  and 
Management  Act  of  October  21. 1976 
(43  U.S.C  1716): 

Boise  Meridian.  Idaho 

T.  4  S..  R.  2  E.. 
Sec.  19.  Lots  1-4.  E'/^tSEV*.  WV.iE'/jNWV*. 
E'/2SWV.,  SEV«, 
Containing  502.68  acres,  more  or  lesa.  In 
exchange  for  the  above  described  public 
lands.  BLM  will  acquire  the  following 
described  private  Lwds  from  Envirosafe 
Services  of  Idaho,  Inc.  (ESII): 

Boiae  Matidiaii.  Uaho 

T.  5  S..  R.  3  E.. 

Sec  14.  Lot  8. 

Sec  15,  Lot  8.  9. 

Sec  22,  Lot  3, 

Sec.  23,  Lot  2. 
Containing  118.16  acres,  more  or  less. 
Together  with  all  water  and  mineral  rights, 
and  a  50-fbot  wide  easement  providing 
access  across  adjacent  private  lands  to  the 
said  property. 

The  purpose  of  this  exchange  is  to 
dispose  of  public  lands  that  have  very 
little  public  resource  value,  are 
uneconomic  to  manage,  and  would  be 
better  managed  in  private  ownership,  in 
exchange  for  a  privately  owned  island 
in  the  Snake  River  that  contains 
important  big  game,  upland  bird, 
waterfowl,  and  other  nongame  habitat* 
as  well  as  a  known  bald  eagle  nesting 
site.  The  island  also  contains  important 
recreation  opportunities  and  potential, 
and  riparian  values.  The  public  interest 
wilj  be  well  served  l^  the  completion  ot 
this  exchange,  as  the  consummation 
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thereof  will  fulfill  the  Secretary's  Fish 
and  Wildlife  2000,  Recreation  2000,  and 
riparian  management  initiatives. 

The  exchange  will  be  consummated 
on  an  equal  value  basis.  Full 
equalization  of  values  will  be 
accomplished  through  acreage 
adjustment  and/or  cash  payment  in  an 
amount  not  to  exceed  25  percent  of  the 
value  of  the  lands  being  transferred  out 
of  p'lblic  ownership.  ESn  may  elect  to 
waive  value  equalization  if  the  private 
lands  are  appraised  for  more  than  the 
public  lands. 

DATES:  Interested  parties  may  submit 
comments  to  the  District  Manager, 
Bureau  of  Land  Management,  Boise 
District,  3948  Development  Avenue, 
Boise,  Idaho  83705  on  or  before  March 
8, 1993.  Objections  to  this  proposal  will 
be  reviewed  by  the  State  Director,  who 
may  sustain,  modify,  or  vacate  this 
realty  action.  In  the  absence  of  any 
adverse  comments,  this  realty  action 
will  become  the  final  determination  of 
the  Department  of  Interior. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Sullivan,  Bruneau  Resource  Area  Realty 
Specialist  at  (208)  384-3338.  The 
Environmental  Assessment  is  available 
for  review  at  the  above  address. 

SUPPLEMENTARY  INFORMATION: 

Publication  of  this  notice  in  the  Federal 
Register  segregates  the  public  lands 
from  operation  of  the  public  land  laws, 
except  the  exchange  provisions  of  the 
Federal  Land  Policy  and  Management 
Act,  and  the  mining  laws,  but  not  the 
mineral  laws.  The  segregative  effect  will 
end  upon  issuance  of  patent  or  two  (2) 
years  from  the  date  of  publication, 
whichever  occurs  first. 

Lands  to  be  transferred  from  the 
United  States  will  be  subject  to  the 
following  reservations,  terms,  and 
conditions: 

Excepting  and  Reserving  to  the  United 
States 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

Subject  To 

2.  Those  rights  for  transmission  line 
purposes  granted  to  Idaho  Power 
Company,  its  successors  or  assigns,  by 
Right-of-Way  No.  IDI-012877,  under  the 
Act  of  March  4, 1911  (43  U.S.C.  961). 

3.  Those  rights  for  powerline 
purposes  granted  to  Idaho  Power 
Company,  its  successors  or  assigns,  by 
Right-of-Way  No.  IDI-011478,  under  the 
Act  of  March  4, 1911  (43  U.S.C.  961). 

4.  Those  rights  for  road  purposes  held 
by  the  Owyhee  County  Road  and  Bridge 
Department,  its  successors  or  assigns. 


under  section  8  of  the  Act  of  July  26, 
1866;  Revised  Statue  2477  (43  U.S.C. 
932;  14  Stat.  253).  Serial  No.  IDI-20724. 

5.  Those  rights  for  buried  telephone 
line  purposes  granted  to  Gem  State 
Utilities  Corporation,  its  successors  or 
assigns,  by  Right-of-Way  No.  IDI- 
012260,  under  the  Act  of  December  15, 
1901  (43  U.S.C.  959). 

Dated:  January  8, 1993. 
Roger  E.  Schmitt, 
Associate  District  Manager. 
[FR  Doc.  93-1380  Filed  1-21-93;  8:45  am] 

BILUNO  COOC  4»ie-00-H 


Office  of  Surface  Mining  Reclamation 
ar>d  Enforcement 

Information  Collection  Sut>mitted  to 
ttie  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  form  may  be  obtained  by 
contacting  the  Bureau's  clearance  officer 
at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
proposal  should  be  made  directly  to  the 
bureau  clearance  officer  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (102^ 
0095),  Washington,  DC  20503, 
telephone  202-395-7340. 

Title:  Initial  Regulatory  Program;  30 
CFR  part  710. 

0MB  Approval  Number  1029-0095. 

Abstract:  Information  collected  in  part 
710  is  used  to  ensure  States  are 
conducting  minesite  inspections  under 
the  initial  regulatory  program 
established  by  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  Information  collected  is  also 
used  to  bring  pre-existing, 
nonconforming  structures  into 
compliance  during  the  phase-in  of  the 
initial  regulatory  program  under 
SMCRA,  and  to  grant  small  operators 
exemptions  from  some  of  the  initial 
regulatory  program  requirements. 

Bureau  Form  Number:  None. 

Frequency:  On  occasion. 

Description  of  Respondents:  State 
regulatory  authorities  and  surface  coal 
mining  operators. 

Annual  Responses:  One. 

Annual  Burden  Hours:  One. 

Average  Burden  Hours  Per  Response: 
One. 

Bureau  Clearance  Officer:  John  A. 
Trelease  (202)  343-1475. 


Dated:  October  16, 1992. 
JohnMoMMO, 

Chief,  Division  of  Technical  Services. 
[FR  Doc.  93-1369  Filed  1-21-93;  8:45  am] 
WLUNQ  COOC  4S10-4S-M 


INTERNATIONAL  TRADE 
COMMISSION 

pnvMtlgation  337-TA-317  (Remand)] 

Initial  Determination  Terminating 
Reapondenta  on  the  Baaia  of 
Settlement  Agreement 

In  the  Matter  of  Certain  Internal  Mixing 
Devices  and  Components  Thereof 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above  captioned  investigator 
terminating  the  following  respondents 
on  the  basis  of  a  settlement  agreement: 
Pomini  S.p.A.  and  Pomini,  Inc. 

SUPPLEMENTARY  INFORMATION:  This 

investigation  is  being  conducted 
pursufmt  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  January  14, 1993. 

Copies  of  the  initial  determination, 
the  settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436, 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

WRITTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereoQ  to  the  Commission 
in  confidence  must  request  confidential 
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treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Telephone  (202)  205-1802. 

Issued:  January  14, 1993. 

By  order  of  the  Commission. 
Paul  R.  BardM, 
Acting  Secretary. 
|FR  Doc.  93-1495  Filed  1-21-93;  8:45  am] 

BILUNQ  CODE  TOW-Oa-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32225] 

Chicago  and  North  Western 
Transportation  Co.;  and  Chicago  & 
Illinois  Midland  Railway  Co.  Joint 
Relocation  Project  Exemption 

On  January  4, 1993,  Chicago  and 
North  Western  Transportation  Company 
(CNW)  and  Chicago  k  Illinois  Midland 
Railway  Company  (CIM)  jointly  filed  a 
notice  of  exemption  under  49  CFR 
1180.2(d)(5)  to  relocate  certain 
operations  in  Peoria  and  Tazewell 
Counties,  IL.  CNW  and  CIM  presently 
interchange  fireight  at  Barr  and  Peoria, 
IL.  Under  the  joint  proposal,  applicants 
will  interchange  freight  at  Crescent,  IL, 
an  intermediate  point  between  the  two 
existing  interchange  points. 

The  joint  relocation  project  involves: 
(1)  A  grant  of  overhead  trackage  rights 
by  CNW  to  CIM  between  milepost  9.0 
plus  1,500  feet  at  Crescent.  IL,  and- 
milepost  4.3  at  Somer,  IL,  a  distance  of 
approximately  5  miles;  (2)  a  grant  of 
overhead  trackage  rights  by  OM  to  CNW 
between  QM's  milepost  12.18  and 
milepost  12.8  plus  1,504  feet  in 
Tazewell  County,  IL,  extending  to  the 
connecting  track  owned  by  CNW,  a 
distance  of  approximately  0.3  miles;  and 
(3)  the  joint  construction  of  a  connecting 
track  at  CNW's  milepost  9.5.  Parties 
anticipated  consummating  the 
transaction  on  the  effiective  date.^ 

The  joint  relocation  will  provide 
direct  routing  of  freight  interchanged 


>  Under  49  CFR  1  lB0.4(g]  a  verified  notice  of 
exemption  must  be  filed  with  the  Commission  at 
lea^t  one  week  before  the  transaction  is 
consummated.  Because  the  notice  of  exemption  was 
not  filed  until  January  4, 1993.  the  effective  date 
was  to  be  January  11, 1993,  rather  than  January  7, 
1993,  as  indicated  in  the  verified  notice  of 
exemption.  The  parties  have  confirmed  the  change 
in  the  consummation  date. 


between  the  carriers.  The  direct  route 
will  improve  service  to  shippers  by 
eliminating  circuitous  routes.  The  joint 
relocation  will  also  improve  public 
safety,  reduce  fuel  consumption,  and 
enhance  operating  efficiencies. 

Service  to  shippers  will  not  be 
disrupted.  There  will  be  no  expansion 
into  new  territory;  nor  will  there  be  a 
change  in  the  existing  competitive 
situation. 

The  Commission  will  exercise 
jurisdiction  over  the  construction 
component  of  a  relocation  project  only 
where  the  proposal  involves,  for 
example,  a  change  in  service  to 
shippers,  expansion  into  new  territory, 
or  a  change  in  existing  competitive 
situations.  See,  generally,  £>enver  & 
R.G.W.R.  Co.— Jt-  Proj.— Relocation  over 
BN.  4  I.C.C.2d  95  (1987).  Under  these 
standards,  the  construction  of  track  are 
not  subject  to  the  Commission's 
jurisdiction.  The  remainder  of  the  joint 
relocation  project  involving  the 
acquisition  of  overhead  trackage  rights 
qualifies  for  the  class  exemption  at  49 
CFR  1180.2(d)(5)  and  (7).  The 
Commission  has  determined  that  joint 
relocations  embrace  trackage  rights 
transactions  such  as  the  one  proposed 
here.  See  D.T.  &  I.R. — ^Trackage  Rights, 
363  I.C.C.  878  (1981). 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  agreement  will  be 
protected  by  the  conditions  in  Norfolk 
and  Western  Ry.  Co. — ^Trackage  Rights — 
BN,  354  I.C.C.  605  (1978),  as  modified 
in  Mendocino  Coast  Ry.,  Inc. — Lease 
and  Operate,  360 1.CC.  653  (1980). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10505(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  John  C. 
Danielson,  Chicago  &  Illinois  Midland 
Railway  Company^  2484  Rosa  Lane, 
Punta  Gorda.  FL  33950;  and  Stuart  F. 
Gassner,  Chicago  and  North  Western 
Transportation  Company,  165  North 
Canal  Street,  Chicago,  IL  60606. 

Decided:  January  11. 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 

IFR  Doc.  93-1532  Filed  1-21-93;  8:45  am) 
BILUNa  CODE  T0W-01-M 


[FInmce  Dodwt  No.  32223] 

State  of  Oklahoma,  By  and  Through 
the  Oklahoma  Department  of 
Transportation,  and  Farmrall  Corp., 
Acquisition  and  Operation  Exemption; 
Lirws  of  Texas  and  Oklahoma  R.  R.  Co. 

The  State  of  Oklahoma,  by  and 
through  the  Oklahoma  Department  of 
Transportation  (ODOT),  a  noncarrier, 
and  Farmrall  Corporation  (Farmrail) 
have  filed  a  notice  of  exemption  for 
ODOT  to  acquire  and  Farmrail  to 
operate:  (1)  88.955  miles  of  certain  rail 
lines  owned  by  Texas  and  Oklahoma  R. 
R.  Co.  (TXOR);  and  (2)  incidental 
trackage  rights  over  12.735  miles  of 
track  owned  by  Crainbelt  Corporation. 
The  proposed  transaction  was  expected 
to  be  consummated  on  or  after 
December  31, 1992. 

ODOT  will  acquire  from  TXOR  and 
Farmrail  will  operate  rail  lines:  (1) 
Between  milepost  378.00  (Engineering 
Profile  Station  (EPS)  2665+25)  at  or  near 
Thomas,  OK,  and  milepost  386.03  (also 
known  as  milepost  386+0159)  at  or  near 
Custer  City  (Foley);  OK,  a  distance  of 
8.03  route  miles;  and  (2)  between 
milepost  398.765  (also  known  as 
milepost  398+4047.1)  at  or  near  Clinton 
(Ewing),  OK.  and  milepost  479.69  (EPS 
4028+00)  at  or  near  Ehner,  OK,  a 
distance  of  80.925  route  miles.  ODOT 
will  also  acquire  and  Farmville  will 
operate  incidental  trackage  rights,  by 
assignment  fit>m  TXOR,  over  Crainbelt 
Corporation's  line  between  former  Santa 
Fe  milepost  386.03  (also  known  as 
milepost  386+0159)  at  or  near  Custer 
City  (Foley),  OK,  and  former  Santa  Fe 
milepost  398.765  (also  known  as 
398+4047.1)  at  or  near  Clinton  (Ewing), 
OK,  a  distance  of  12.735  miles.  ODOT 
will  not  conduct  operations  and  will 
continue  to  be  a  noncarrier  after  its 
acquisition  of  the  properties. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on:  Eric  M. 
Hocky,  Rubin  Quinn  Moss  &  Peterson, 
P.C,  1800  Penn  Mutual  Tower,  510 
Walnut  Street,  Philadelphia,  PA  19106. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  fiUng  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  January  14, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 

(FR  Doc.  93-1531  Filed  1-21-93;  8:45  am] 
BIUJNO  COOC70M  C1-M 
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JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Hearing  and  MMting  of  ttM  JucHcM 
Confw«nc«  Adviaory  Commtttaa  on 
Appeilata  Rulas 

AGENCY:  Advisory  ConunittM  on 
Appellate  Rules,  Judicial  Conference  of 
the  United  States. 
ACT10H:  Notice  of  open  hearing  and 

meeting. 

SUMMARY:  The  Advisory  Committee  on 
Federal  Rules  of  Appellate  Procedure 
has  proposed  amendments  to  Appellate 
Rules  3.  5,  5.1.  9. 13,  21,  25,  26.1,  27, 
28,  30,  31,  32.  33,  35,  38,  40.  41,  and  a 
new  rule  49.  The  Judicial  Conference 
Standing  Committee  on  Rules  of 
Practice  and  Procedure  submits  these 
rules  for  public  comment.  All  comments 
and  suggestions  with  respect  to  them 
shall  be  placed  in  the  hands  of  the 
Secretary  as  soon  as  convenient  and.  in 
any  event,  no  later  than  April  15, 1993. 

A  hearing  on  the  proposed 
amendments  will  be  held  by  the 
Advisory  Committee  on  Appellate  Rules 
at  the  United  States  Court  of  Appeals, 
room  2721,  219  South  Dearborn  Street, 
Chicago.  Illinois,  on  February  17, 1993, 
at  3:30  p.m. 

Anyone  interested  in  testifying  should 
write  to  Mr.  Peter  G.  McCabe,  Secretary, 
Committee  on  Rules  of  Practice  and 
Procedure,  Administrative  Office  of  the 
United  States  Courts,  Washington,  DC 
20544.  at  least  10  days  before  the 
hearing.  For  additional  information 
contact  John  Rabiej,  Chief,  Rules 
Committee  Support  Office  at  202-273- 
1820. 

Also,  a  two-day  meeting  of  the 
Advisory  Committee  on  Appellate  Rules 
will  be  held  at  ihe  Federal  Judiciary 
Building,  Agency  Conference  Room.  4th 
Floor.  One  Columbus  Circle.  NE., 
Washington.  DC.  on  April  20-21, 1993. 
The  meeting  will  be  open  to  public 
observation  but  not  participation  and 
will  begin  each  day  at  9  a.m. 

Dated:  January  IS,  1993. 
John  K.  Rabic), 

Chief.  Fules  Committee  Support  Office. 
[PR  Doc  93-1528  Filed  1-21-93;  8:45  ami 

BNJJNaCOOE  221A-01-H 


DEPARTMENT  OF  JUSTICE 

Antitruat  Diviak>n 

Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984; 
Advanced  Lead-Acid  Battery 
Conaortium 

Notice  is  hereby  given  that,  on 
December  7, 1992,  pursuant  to  section 


6(a)  of  the  National  Cooperative 
Research  Act  of  1984, 15  U.S.C.  4301  et 
seq.  ("the  Act"),  the  Advanced  Lead- 
Acid  Battery  Consortium  ("ALABC").  a 
discrete  program  of  the  International 
Lead  Zinc  Research  Organization.  Inc. 
("ILZRO").  filed  a  written  notification 
simuhaneously  with  the  Attorney 
Ceneral  and  the  Federal  Trade 
Commission  disclosing  the  addition  of 
six  members  to  and  the  withdrawal  of 
one  member  from  the  ALABC.  The 
notification  was  filed  for  the  purpose  of 
extending  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintifEs  to 
actual  damages  under  specified 
circumstances.  Specifically,  the  ALABC 
advised  that  written  commitments  to 
become  members  of  the  ALABC  have 
been  received  from  Acumuladores 
Mexicanos,  S.A.  de  C.V..  Nuevo  Leon, 
Mexico;  Digatron  Industrie-Electronik 
GmbH.  Aachen,  Germany;  Honda  R&D, 
Torrance,  CA;  and  Shin-Kobe  Electric 
Mach.  Co,  Ltd..  Tokyo,  Japan.  Verbal 
commitments  to  become  members  of  the 
ALABC  have  been  received  from 
Hollingsworth  k  Vose,  Co.,  West  Groton. 
MA.  and  Whatman  Ltd..  Kent.  England. 
Nuova  Samim  of  Rome,  Italy  has 
withdrawn  their  verbal  commitment  to 
the  ALABC 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  ALABC.  Membership  in 
the  ALABC  remains  open  and  the 
ALABC  intends  to  file  additional 
written  notification  disclosing  any 
futv.tf  changes  in  membership. 

On  June  15, 1992.  the  ALABC  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  of  July  29. 1992,  (57  FR  33522). 

The  last  notification  was  filed  with 
the  Department  on  September  10, 1992. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  October  23. 1992,  (57  FR  48398). 
foMph  H.  Widmar. 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  93-1451  Filed  1-21-93;  8:45  am] 
BKXJNQ  COM  4410-01-11 


Notice  Pursuant  to  the  National 
Cooperative  Reaearch  Act  of  1984; 
Great  Lakea  Composites  Consortium, 
Inc. 

Notice  is  hereby  given  that,  on 
Deceml)er  23. 1992,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  Act  of  1984, 15  U.S.C.  4301  et 
seq.  ("the  Act"),  the  Great  Lakes 
Composites  Consortium,  Inc.  ("GLCC") 
filed  an  additional  written  notification 
simultaneously  with  the  Attorney 


General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notificaticm  was  filed 
for  the  piupose  of  extending  the  Act's 
provisions  Umiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  GLCC  advised  that 
Anderson/Roethle,  Inc.,  Milwaukee.  WI; 
BF  Goodrich  Aerospace-Engineered 
Polymer  Products,  Jacksonville.  FL; 
Carthage  College.  Kenosha.  WI;  Clemson 
University,  Clemson.  SC;  Dow  Coming 
Corporation,  Midland,  MI;  Garrett  Fluid 
Systems  Division  Allied-Signal 
Aerospace  Corporation,  Tempe,  AZ; 
Gateway  Technical  College.  Kenosha. 
WI;  Hercules  Aerospace  Corporation, 
Magna.  UT;  Hi-Tech  Engineering,  Inc., 
Grand  Rapids,  MI;  Kaiser  Aerotech.  San 
Leandro,  CA;  SP  Systems,  Inc.,  Los 
Angeles,  CA;  Sparta,  Inc.,  Laguna  Hills, 
CA;  The  Johns  Hopldns  University, 
Baltimore,  MD;  University  of  California, 
Los  Angeles,  Los  Angeles,  CA; 
Washington  University,  St.  Louis.  MO; 
and  Wilson  Composite  Group.  Folsom, 
CA  have  been  added  as  members. 
Amalga  Corporation,  West  Allis.  WI  has 
resigned  as  a  member  of  GLCC.  Cade 
Industries,  San  Diego,  CA  was 
erroneously  cited  as  a  member  of  GLCC 
in  a  prior  filing.  The  name  of  The 
Sullivan  Corporation,  one  of  GLCC's 
members  cited  in  a  prior  filing,  has  been 
changed  to  J&L  Fiber  Service. 
Waukesha.  WI.  The  primary  objectives 
of  GLCC  include  the  evaluation, 
demonstration  and  testing  of  advanced 
composites  manufacturing  technologias. 

On  February  25. 1991.  GLCC  filed  its 
original  notification  pursuant  of  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  6n  March  15, 1991,  (56  FR  11274). 
GLCC  filed  an  additional  notification  on 
December  11, 1991.  A  notice  was 
published  in  the  Federal  Regiatw 
pursuant  to  section  6(b)  of  the  Act  on 
February  3, 1992,  (57  FR  4062). 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  GLCC.  Membership  in  GLCC 
remains  open,  and  the  members  intend 
to  file  additional  written  notification 
disclosing  all  changes  in  membership 
and  providing  additional  information 
regarding  projects  undertaken  by  GLCC 
and  its  members.  GLCC  will  contihue 
for  an  indefinite  period  of  time. 
JoMphlLWidBiar. 

Director  ofOpemtkms,  Antitrust  Division. 
(PR  Doc.  93-1450  Filed  1-21-93;  8:45  am] 
BtUSM  CODE  4410-01-M 


Drug  Enforc«fn«nt  Administration 
[Docket  No.  93-3] 

Theodora  T.  Ambadgis,  M.D.;  Danial  of 
Application 

On  September  11, 1992,  the  £)eputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Theodore  T. 
Ambadgis,  M.D.  (Respondent),  71 
Menton  Street,  New  Bedford, 
Massachusetts  02745.  The  Order  to 
Show  Cause  sought  to  deny 
Respondent's  appHcation  for  a  DEA 
Certificate  of  Registration  executed  on 
August  26, 1989.  The  proposed  action 
was  based  on  Respondent's  lack  of  State 
authorization  to  handle  controlled 
substances  in  the  Commonwealth  of 
Massachusetts  as  well  as  prescribing 
Schedule  II  controlled  substances  to  five 
individuals  without  a  legitimate 
medical  purpose  and  outside  the  scope 
of  professional  practice. 

tlie  Order  to  Show  Cause  was  sent  to 
Respondent  by  registered  mail.  Within 
the  thirty  day  period,  Respondent  sent 
a  letter  to  the  Office  of  the 
Administrative  Law  Judge  which 
apparently  waived  his  right  to  a  hearing. 
The  matter  was  docketed  before 
Administrative  Law  Judge  Paul  A. 
Tenney,  who  sent  a  letter  to  Respondent 
asking  Respondent  to  clarify  his  waiver 
and  giving  Respondent  another 
opportunity  to  request  a  hearing. 
Respondent  failed  to  respond  to  the 
administrative  law  judge's  letter. 
Pursuant  to  21  CFR  1301.54(a)  and 
1301.54(d),  Theodore  Ambadgis,  M.D., 
is  deemed  to  have  waived  his 
opportunity  for  a  hearing.  Accordingly, 
the  Administrator  now  enters  his  final 
order  in  this  matter  without  a  hearing 
and  based  upon  the  investigative  file.  21 
CFR  1301.57. 

The  Administrator  finds  that 
Respondent's  controlled  substance 
license  was  suspended  by  the 
Commonwealth  of  Massachusetts, 
Department  of  Public  Health,  Division 
of  Food  and  Drugs,  effective  June  27, 
1989.  This  suspension  was  based  upon 
allegations  concerning  the  improper 
prescribing  of  Schedule  11  controlled 
substances  which  are  the  same 
allegations  set  forth  in  the  Order  to 
Show  Cause. 

Consequently,  Respondent  is  no 
longer  authorized  to  prescribe,  dispense, 
administer  or  otherwise  handle 
controlled  substances  in  the 
Commonwealth  of  Massachusetts.  The 
Administrator  concludes  that  the  DEA 
does  not  have  the  statutory  authority 
under  the  Controlled  Substances  Act  to 
issue  a  registration  if  the  applicant  is 
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without  State  authority  to  handle 
controlled  substances.  21  U.S.C.  802(21) 
and  823(f).  The  Administrator  and  his 
predecessors  have  consistently  so  held. 
See  Ramon  Pla,  M.D.,  Docket  No.  86-54, 
51  PR  41168  (1986);  George  S.  Heath, 
M.D.,  Docket  No.  86-24,  51  FR  26610 
(1986);  Dale  D.  Shahan,  D.D.S.,  Docket 
No.  85-57,  51  FR  23481  (1986);  and 
cases  cited  therein. 

Although  Respondent  explained  in  a 
letter  to  the  administrative  law  judge 
that  he  was  not  motivated  by  financial 
gain  when  he  prescribed  the  controlled 
substances  in  question.  Respondent 
offered  no  evidence  of  explanation 
concerning  his  lack  of  State 
authorization  to  handle  controlled 
substances.  Therefore,  the 
Administrator  concludes  that 
Respondent's  application  for  a  DEA 
Certificate  of  Registration  must  be 
denied. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  the 
application  executed  by  Theodore  T. 
Ambadgis,  M.D.,  on  August  26, 1989,  for 
a  DEA  Certificate  of  Registration  as  a 
practitioner,  be,  and  it  hereby  is,  denied. 
This  order  is  effective  January  22, 1993. 

Dated:  January  12, 1993. 
Robert  C.  Bonner, 
Administrator  of  Drug  Enforcement 
[FR  Doc.  93-1472  Filed  1-21-93;  8:45  am) 
MLUNa  COOC  4410-(»-M 


Importer  of  Controlled  Substances; 
Registration 

By  notice  dated  July  23, 1992,  and 
published  in  the  Federal  Register  on 
August  6, 1992,  (57  FR  34785),  Red 
River  Foods,  Inc.,  7400  Beaufont 
Springs  Drive,  suite  550,  Richmond. 
Virginia  23225,  made  application  to  the 
Drug  Enforcement  Administration  to  be 
registered  as  an  importer  of  marijuana 
(7360),  a  basic  class  of  controlled 
substance  listed  in  Schedule  I. 

No  comments  or  objections  have  been 
received.  Therefore,  pursuant  to  section 
1008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  title  21,  Code  of 
Federal  Regulations  §  1311.42,  the  above 
firm  is  granted  registration  as  an 
importer  of  the  basic  class  of  controlled 
substance  listed  above. 


Dated:  January  14, 1093. 
Gene  R.  Haiallp. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  93-1471  Filed  1-21-93;  8:45  am)" 
WUJNO  COOC  «4ie-0»-M 


Uoyd  Watson,  M.D.;  Revocation  of 
Registrations 

On  August  18, 1992,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Lloyd  Watson,  M.D. 
of  4010  7th  Street,  Riverside,  CaHfomia, 
proposing  to  revoke  his  DEA  Certificates 
of  Registration,  BW1960966  and 
BW2025307.  The  proposed  action  was 
predicated  on  Dr.  Watson's  lack  of 
authorization  to  handle  controlled 
substances  in  the  State  of  California. 

The  Order  to  Show  Cause  was  sent  to 
Dr.  Watson  by  registered  mail,  return 
receipt  requested.  The  receipt  indicates 
that  the  Order  to  Show  Cause  was 
received  on  September  9, 1992.  More 
than  thirty  days  have  passed  since  the 
Order  to  Show  Cause  was  received  and 
the  Drug  Enforcement  Administration 
has  received  no  response  thereto. 
Therefore,  the  Administrator  concludes 
that  Dr.  Watson  has  waived  his 
opportimity  for  a  hearing  on  the  issue 
raised  in  the  Order  to  Show  Cause  and, 
pursuant  to  21  CFR  1301.54(d)  and 
1301.54(e),  enters  this  final  order  based 
on  the  information  contained  in  the 
DEA  investigative  file.  21  CFR  1301.57. 

The  Administrator  finds  that  on  April 
27, 1992,  Dr.  Watson's  license  to 
practice  medicine  in  the  State  of 
California  was  revoked  upon  findings  by 
the  Medical  Board  that  Dr.  Watson  had 
prescribed  controlled  substances  for  no 
legitimate  medical  purpose  and  had 
falsified  medical  records.  As  a  result. 
Dr.  Watson  is  not  currently  authorized 
to  handle  controlled  substances  in  the 
State  of  California. 

The  Administrator  concludes  that  the 
DEA  does  not  have  the  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  authority  to  handle 
controlled  substances.  See  21  U.S.C. 
802(21).  823(f)  and  824(a)(3).  This 
prerequisite  has  been  consistently 
upheld.  See  Bobby  Watts,  M.D.,  53  FR 
11919  (1988);  Wingfield  Drugs,  Inc..  52 
FR  27070  (1987);  Robert  F.Witek,  D.D.S.. 
52  FR  47770  (1987);  and  cases  cited 
therein. 

Having  considered  the  facts  and 
circumstances  in  this  matter,  the 
Administrator  concludes  that  Dr. 
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Watson's  DEA  Certificates  of 
Registration  should  be  revoked  due  to 
his  lack  of  authorization  to  handle 
controlled  substances  in  the  State  of 
California.  Accordingly,  the 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b),  hereby 
orders  that  DEA  Certificates  of 
Registration.  BW1960966  and 
BW2025307.  previously  issued  to  Lloyd 
Watson,  M.D.,  be,  and  they  hereby  are 
revoked.  The  Administrator  further 
orders  that  all  pending  applications  for 
the  renewal  of  such  registration  be,  and 
they  hereby  are,  denied.  This  order  is 
effective  February  22. 1993. 

Dated:  January  12, 1993. 
Rohett  C  Bonner, 
AdministTXJtor  of  Drug  Enforcement. 
[FR  Doc.  93-1470  Filed  1-21-93;  8:45  am) 

BILLING  COOE  441»-«»-M 


DEPARTMENT  OF  LABOR 

Emptoyment  Standsrds  Administration 

Wage  and  Hour  Division;  Minimum 
Wages  for  Federal  and  Federally 
Assisted  Construction;  General  Wage 
Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  Iwsic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined, in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 


to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest.  -^ 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimvmi  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  room  S-3014, 
Washington,  DC  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume,  State,  and  page  number(s). 
Dates  of  publication  in  the  Federal 
Register  are  in  parentheses  following 
the  decisions  being  modified. 


Volume  I 

Florida: 

FL91-17  (Feb.  22, 1991)  ..     p.l41.  p.l43. 
New  Yoric: 

NY91-3  (Feb.  22, 1991)  ...    p.797,  p.799. 

NY91-6  (Feb.  22, 1991)  ...    p.827,  p.830. 

General  Wage  Deternunation 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  coimtry.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402.  (202) 
783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  Statefs)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  15th  day  of 
January  1993. 
Alan  L.  Maw. 

Director,  Division  of  Wage  Determinations. 
[FR  Doc.  93-1462  Filed  1-21-93;  8:45  amj 

BIUINQ  COOC  461»-2r-«i 


Mine  Safety  and  Heattti  Administration 

Petitions  for  Modlflcation 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  Enlow  Fork  Mining  Company 

(Docket  No.  M-92-182-C) 

Enlow  Fork  Mining  Company,  1800 
Washington  Road,  Pittsburgh, 
Pennsylvania  15241  has  filed  a  petition 
to  modify  the  apphcation  of  30  CFR 
75.380  (escipeways;  bituminous  and 
lignite  mines)  to  its  Enlow  Fork  Mine 
(I.D.  No.  36-07416)  located  in  Greene 
County.  Pennsylvania.  The  petitioner 
proposes  to  maintain  the  isolated  intake 
escapeway  in  portions  of  the  B-2 
section  at  20  inches  in  width.  The 
petitioner  asserts  that  the  proposed 
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alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

2.  Old  Ban  Coal  Company 

(Docket  No.  M-92-183-C1 

Old  Ben  Coal  Company,  500  N. 
DuQuoin  Street,  Benton,  Illinois  62812 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.364  (weekly 
examination)  to  its  Mine  No.  24  (I-D.  No. 
11-00589)  located  in  Franklin  County, 
Illinois.  Due  to  deterioratinj?  roof 
conditions,  certain  areas  of  the  mine 
cannot  be  safely  traveled.  The  petitioner 
proposes  to  establish  evaluation  points 
to  monitor  the  quantity  and  quality  of 
air  entering  and  leaving  the  affected 
area.  The  petitioner  asserts  that  the 
proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

3.  Tanoma  Mining  Company 

IDocket  No.  M-92-184-CJ 

Tanoma  Mining  Company,  P.O.  Box 
176,  Marion  Center,  Pennsylvania  15759 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1710-1  ' 
(canopies  and  cabs;  self-propelled 
electric  face  equipment;  installation 
requirements)  to  its  Tanoma  Mine  (I.D. 
No.  36-06967)  located  in  Indiana 
County,  Pennsylvania.  The  petitoner 
proposes  to  operate  electric  face 
equipment  without  the  use  of  canopies. 
The  petitioner  states  that  the  use  of 
canopies  would  result  in  a  diminution 
of  safety  to  the  equipment  operator. 

4.  Amax  Coal  Company 

[Docket  No.  N4-92-185-CI 

Amax  Coal  Company,  One  Riverfront 
Place.  20  NW.  First  Street,  Evansville, 
Indiana  4770ft-1258  has  filed  a  petition 
to  modify  the  apphcation  of  30  CFR 
75.380(d)(4)  (i)  and  (ii)  (escapeways; 
bituminous  and  lignite  mines)  to  its 
Wabash  Mine  (I.D.  No.  11-00877) 
located  in  Wabash  County.  Illinois.  The 
petitioner  proposes  to  continue  using 
the  28  inches  wide  and  66  inches  hi^ 
escapeway  door  at  the  North  Portal  and 
32  inches  wide  and  32  inches  high 
escapeway  door  at  the  South  Portal  shaft 
bottom  area.  The  petitioner  asserts  that 
the  proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard.  In  addition,  the  petitioner 
states  that  the  alternate  method  would 
not  result  in  a  diminution  of  safety  to 
the  miners. 

5.  Tunis  Coal  Company 

[Docket  No.  M-92-186-C1 

Turris  Coal  Company.  P.O.  Box  21, 
Elkhart.  Ilhnois  62634  has  filed  a 


petition  to  modify  the  application  of  30 
CFR  75.326  (mean  entry  air  velocity)  to 
its  Elkhart  Mine  (I.D.  Np.  11-02664) 
located  in  Logan  County.  Illinois.  The 
petitioner  requests  a  modification  to 
require  a  minimum  of  9,000  cubic  feet 
per  minute  (cfm)  of  intake  air  to  the  line 
of  crosscuts  to  be  augered,  and  a 
minimimi  of  5.000  (c&n)  of  intake  air 
passing  across  the  auger  machine  while 
it  is  auger  mining.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

B.  Torris  Coal  Company 

[Docket  No.  M-92-187-q 

Tunis  Coal  Company.  P.O.  Box  21, 
Elkhart,  Illinois  62634  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.401  (abatement  of  dust;  water  or 
water  with  a  wetting  agent)  to  its  Elkhart 
Mine  (I.D.  No.  11-02664)  located  in 
Logan  County,  Illinois.  The  petitioner 
proposes  to  use  an  auger  machine  with 
water  sprays  on  the  face  conveyor  and 
aroimd  the  end  trough  where  the  auger 
drill  steels  enter  the  auger  hole,  to 
prevent  dust  from  being  suspended  in 
the  air.  The  petitioner  asserts  that  the 
proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

7.  Torris  Coal  Company 

IDocket  No.  M-92-188-a 

Turris  Coal  Company,  P.O.  Box  21, 
Elkhart,  Illinois  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
75.362(d)  (on-shift  examinations)  to  its 
Elkhart  Mine  (I.D.  No.  11-02664) 
located  in  Logan  County.  Illinois.  The 
petitioner  proposes  to  have  a  qualified 
person  test  for  methane  before  the  auger 
machine  is  deenergized  and  to  use  the 
auger  machine's  continuous  methane 
detection  sensor  to  test  the  air  in  the 
auger  hole  before  augering  begins,  and 
to  continue  testing  for  methane  at  the 
auger  machine  at  intervals  of  20 
minutes.  The  petitioner  asserts  that  the 
proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

8.  Turris  Coal  Company 

(Docket  No.  M-92-18&-C1 

Turris  Coal  Company,  P.O.  Box  21. 
Elkhart.  Illinois  62634  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.330  to  its  Elkhart  Mine  (I.D.  No. 
11-02664)  located  in  Logan  County. 
Illinois.  The  petitioner  requests  a 
modification  to  require  a  minimum  of 
9.000  cubic  feet  per  minute  (cfm)  of 
intake  air  in  the  line  of  crosscuts  to  be 


augered  and  a  minimum  of  5,000  (cfm) 
of  intake  air  passing  across  the  auger 
machine  while  augering  and  to 
continuously  monitor  the  air  from  the 
cutting  face  for  adequate  ventilation 
through  a  V4-inch  pipe  past  the  methane 
sensor  on  the  auger  machine  at  100  feet 
per  second.  The  petitioner  asserts  that 
the  proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

8.  Tunis  Obal  Company 

[Docket  No.  M-92-190-C] 

Turris  Coal  Company.  P.O.  Box  21. 
Elkhart,  Illinois  62634  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.335  (construction  of  seals)  to  its 
Elkhart  Mine  (I.D.  No.  11-02664) 
located  in  Logan  County,  Illinois.  The 
petitioner  proposes  to  auger  mine  with 
drilling  distances  not  to  exceed  300  feet 
into  a  panel  perimeter  barrier  pillar.  Into 
each  hole,  the  petitioner  would  insert 
isolation  caps  to  prevent  gases  in  a  hole 
fttjm  purging  into  a  panel  return 
aircourse.  Permanent  seals  would  be 
constructed  when  the  panel  is 
completed.  In  addition,  the  petitioners 
proposal  includes  pre-shift 
examinations  and  a  continuous  remote 
methane  detection  station.  The 
petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  22, 1993.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated:  January  13, 1993. 
Patricia  W.  Silvey, 

Director.  Office  of  Standards,  Regulations  and 

Variances. 

[PR  Doc.  93-1481  Filed  1-21-93;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notic*  93-003] 

NASA  Advisory  Council;  Spac* 
Science  and  Applkatione  Advisory 
Committee;  Space  Ptiyslcs 
Subcommittee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTKM:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  the  National  Aeronautics 
and  Space  Administration  annoimces  a 
meeting  of  the  NASA  Advisory  Council, 
Space  Science  and  Applications 
Advisory  Committee,  Space  Physics 
Subcommittee. 

DATES:  February  11, 1993,  8  a.m.  to  5 
p.m.;  and  February  12, 1993,  8  a.m.  to 
5  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  room  MlC-5,  300 
E  Street,  SW.,  Washington.  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  George  Withbroe,  Code  SS,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-1544. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— Space  Physics  Division  Overview: 
Budget.  Ongoing  Program,  Future 
Activities 

— ^Program  Reports  for  Magnetospheres, 
Cosmic  and  Heliospheric  Physics, 
Solar  Physics,  and  lonosphere- 
Thermosphere-Mesosphere 

— Space  Physics  Research  and  Analysis 
Program 

— Space  Physics  Mission  Operations 
and  Data  Analysis 

— Strategic  Planning 

— Discussion  and  Writing  Groups 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  January  13. 1993. 
lohn  W.  Gaff, 

Advisory  Committee  Management  Officer. 

National  Aeronautics  and  Space 

Administration. 

|FR  Doc.  93-1434  Filed  1-21-93;  8:45  ami 

MUJNO  CODE  7S10-01-M 


NATIONAL  COUNaL  ON  THE 
HUMANITIES 

Meeting 

January  11, 1993. 

Pm^uant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  as  amended),  notice  is  hereby 
given  that  a  meeting  of  the  National 
Coimcil  on  the  Humanities  will  be  held 
in  Washington.  DC  on  February  11-12, 
1993. 

The  purpose  of  the  meeting  is  to 
advise  the  Chairman  of  the  National 
Endowment  for  the  Hxmianities  with 
respect  to  policies,  programs,  and 
procedures  for  carrying  out  her 
functions,  and  to  review  applications  for 
financial  support  and  gifts  offered  to  the 
Endowment  and  to  msJce 
recommendations  thereon  to  the 
Chairman. 

The  meeting  will  be  held  in  the  Old 
Post  Office  Building,  1100  Pennsylvania 
Avenue,  NW.,  Washington.  DC.  A 
portion  of  the  morning  and  afternoon 
sessions  on  February  11-12, 1993,  will 
not  be  open  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code  because  the  Council  will  consider 
information  that  may  disclose:  Trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person  and 
privileged  or  confidential;  information 
of  a  personal  nature  the  disclosiire  of 
which  will  constitute  a  clearly 
unwarranted  invasion  of  personal 
orivi^y;  and  information  the  disclosure 
of  which  would  significantly  frustrate 
implementation  of  proposed  agency 
action.  I  have  made  this  determination 
under  the  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority 
dated  September  9, 1991. 

The  agenda  for  the  sessions  on 
February  11, 1993,  will  be  as  follows: 

Committee  meetings 

8:30-9  a.m.  Coffee  for  Council 
Members — Room  527 

(Open  to  the  Public) 

9-10  a.m.  Committee  Meetings — Policy 

Discussion 
Education  Programs — Room  M-14 
Fellowships  Programs — Room  315 
Pubhc  Programs — Room  415 
Research  Programs/Preservation  and 

Access — Room  507 
State  Programs  and  Office  of 

Outreach — ^Room  M-07 
10  a.m.  until  Adjourned.  (Closed  to  the 

Public  for  the  reasons  stated 

above) — Consideration  of  specific 

applications 


(Closed  to  the  Public) 

3  p.m.  imtil  Adjourned.  Jefferson 
Lecture  Committee  to  review 
Jefferson  Lecture  nominees — Room 
430 
The  morning  session  on  February  12, 
1993,  will  convene  at  9  a.m.,  in  the  Ist 
Floor  Council  Room,  M-09,  and  will  be 
open  to  the  pubhc.  "The  agenda  for  the 
morning  session  will  be  as  follows: 
(Coffee  for  Council  Members  from  8:30- 
9  a.m.) 
Minutes  of  the  Previous  Meeting 
Reports 

A.  Introductory  Remarks 

B.  Introduction  of  New  Staff 

C.  Contracts  Awarded  in  the  Previous 

Quarter 

D.  Budget  Report 

E.  Legislative  Report/Reauthorization 

F.  Committee  Reports  on  Policy  and 

General  Matters 

1.  Overview 

2.  Education  Programs 

3.  Fellowships  Programs 

4.  Research  Programs 

5.  Preservation  and  Access  Programs 

6.  Public  Programs 

7.  State  Programs  and  Office  of 
Outreach 

8.  Jefferson  Lecture 

The  remainder  of  the  proposed 
meeting  will  be  given  to  the 
consideration  of  future  budget  requests 
and  specific  applications  (closed  to  the 
public  for  the  reasons  stated  above). 

Further  information  about  this 
meeting  can  be  obtained  from  Mr.  David 
C.  Fisher,  Advisory  Committee 
Management  Officer,  Washington,  DC 
20506,  or  call  area  code  (202)  786-0322, 
TDD  (202)  786-0282.  Advance  notice  of 
any  special  needs  or  acconmiodations  is 
appreciated. 
David  C  Fisher. 

Advisory  Committee  Management  Officer. 
[PR  Doc.  93-1489  Filed  1-21-93;  8:45  am) 

HUMOCOOE  7SM-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  International 
Advisory  Panel  (U.S./Mexico  Artist 
Residencies  Section)  to  the  National 
Coimcil  on  the  Arts  will  be  held  on 
February  9, 1993  from  1  p.m.-7  p.m. 
and  February  10  from  9  a.m.-5  p.m.  In 
Ballroom  C  at  the  Menger  Hotel,  204 
Alamo  Plaza,  San  Antonio,  TX. 
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Portions  of  this  meeting  will  be  open 
to  the  public  on  February  9  from  1  p.m.- 
1:30  p.m.  and  February  10  bom  3  p.m.- 
5  p.m.  for  introductory  remarks  and 
poUcy  discussion. 

The  remaining  portions  of  this 
meeting  on  February  9  from  1:30  p.m.- 
7  p.m.  and  February  10  from  9  a.m.-3 
p.m.  are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  acconiance  with  the 
determination  of  the  Chairman  of 
November  24, 1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  [l]  (4),  (6)  and  (9)(B)  of 
section  552b  of  title  5.  United  States 
Code. 

Any  person  may  observe  meetings,  or 
,  portions  thereof,  of  advisory  panels 
which  are  open  to  the  pubHc,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disabihty,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532. 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506.  or  call  (202)  682-5439. 

Dated:  January  14, 1993. 
Yvonne  M.  Sabine, 

Director,  Panel  Operations,  National 
Endowment  for  the  Arts. 
[PR  Doc.  93-1485  Filed  1-21-93;  8:45  ami 
BILUNQ  0006  7S37-ei-H0 


National  Endowment  for  the  Arts; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Challenge/ 
Advancement  Advisory  Panel 
(Presenting  and  Commissioning 
Advancement  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
February  10. 1993  from  9  a.m.— 5:30 
p.m.  and  February  11  from  9  a.m. — 5 
p.m.  in  room  714  at  the  Nancy  Hanks 
Carter,  1100  Pennsylvania  Avenue  NW.. 
Washington.  DC  20506. 


Portions  of  this  meeting  will  be  open 
to  the  public  on  Febuary  10  from  9 
a.m. — 10  a.m.  and  February  11  from  4 
p.m. — 5  p.m.  The  topics  will  be  opening 
remarks  and  policy  discussion. 

The  remaining  portions  of  this 
meeting  on  February  10  from  10  a.m. — 
5:30  p.m.  and  February  11  from  9  a.m. — 
4  p.m.  are  for  the  pujrpose  of  Panel 
review,  discussion,  evaluation,  and 
recommendation  on  application  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  acconiance  with  the 
determination  of  the  Chairman  of 
November  24, 1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  title  5.  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disabihty.  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506,  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5439. 

Dated:  January  14, 1993. 
Yvonne  M.  Sabine, 
Director,  Panel  Operations,  Natioital 
Endowment  for  the  Arts. 
(PR  Doc.  93-1486  Filed  1-21-93;  8:45  ami 

BUJJNO  CODE  75>7-0t-M 


NATIONAL  SCIENCE  FOUNDATION 
Management  of  Food  Wastes  at 
McMurdo  Station,  Antarctica;  Initial 
Environmental  Evaluation 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  initial  environmental 
evaluation  of  the  U.S.  Antarctic 
Program's  management  of  food  wastes  at 
McMurdo  Station,  Antarctica  for  1993- 
1995. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  has  prepared  an 
Initial  Environmental  Evaluation  (lEE) 
of  the  U.S.  Antarctic  Program's 


management  of  food  wastes  at  McMurdo 
Station,  Antarctica  for  1993-1995.  NSF 
prepared  the  lEE  pursuant  to  Executive 
Order  12114  and  NSF's  environmental 
assessment  procedures  for  proposed 
Foundation  actions  in  Antarctica,  45 
CFR  part  641. 

Based  on  the  lEE,  a  decision  was 
issued  on  December  30, 1992,  to  dispose 
of  most  food  waste  in  a  three- 
chambered,  emissions  controlled 
incineration  system:  dispose  of  limited 
amounts  of  ground  food  waste  through 
the  domestic  wastewater  system;  and  to 
retrograde  a  portion  of  accumulated 
food  waste  by  ship  to  the  U.S.  This 
decision  will  be  reevaluated  after 
receipt  of  analysis  of  recently  collected 
incinerator  emissions  monitoring  data. 
DATES:  PubUc  comments  on  the  IFK, 
although  not  required  by  NSF's 
regulations,  are  invited  up  to  February 
22, 1993.  NSF  will  consider  public 
comments  when  it  reevaluates  the 
decision  in  light  of  the  new  emissions 
monitoring  data. 

ADDRESSES:  You  may  obtain  copies  of 
the  lEE  from:  Dr.  Sidney  Draggan, 
Environmental  Officer,  Division  of  Polar 
Programs,  National  Science  Foundation, 
Washington,  DC  20550.  You  may 
address  comments  to  Dr.  Draggan. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Sidney  Draggan.  202-357-7766. 
Lawrmce  Rudolph, 
Deputy  General  Counsel. 
(PR  Doc  93-1429  Filed  1-21-03;  8:45  am] 

MUJNO  CX>Oe  7B6S-01-M 

Special  Emphasis  Panel  in  Earth 
Sciences,  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Z>afe  and  Time-.  February  8-9. 1993;  9  a.m. 
to  5  p.m. 

Place:  National  Science  Foundation,  1800  ' 
G  Street  NW.,  Washington,  DC  20550,  room 
1243. 

Type  of  Meeting-  Qosad. 

Contact  Person:  Dr.  Leonard  B.  Jobnson, 
Program  Director,  Division  of  Earth  Sciences, 
room  602,  National  Science  Poundation, 
1880  G  St.  NW.,  Washington,  DC  2055a 
Telephone:  (202)  357-7721. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  prop>osalt 
submitted  to  NSF  for  financial  support 

Agenda:  To  review  and  evaluate 
Continental  Dynamics  proposals  as  part  of 
the  selection  process  for  awards. 

Reason  for  Qosing.  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  hifbrmation;  financial  data,  such  as 
salaries:  and  personal  information    * 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  S 
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U.S.C  552b(c).  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Deted:  January  15, 1993. 
Nf.  Kabacca  WinUar. 
Committee  Management  Officer. 
[FR  Doc  93-1466  Filed  1-21-93;  8:45  am] 
MLUNQ  COM  7SB6-01-M 


Committee  on  Equal  Opportunitlee  in 
Science  and  Engineering;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Committee  on  Equal  Opportunities 
in  Science  and  Engineering  (CEOSE). 

Date  and  Time:  February  11, 1993;  1:30 
p.m.— 5:30  p.m.  (Open).  February  12, 1993; 
8:30  a.m. — 3  pan.  (Open). 

Place:  Rooms  1242  and  1243  (Tentative), 
National  Science  Foundation,  1800  G  Street, 
NW.,  Washington,  DC  20550. 

Type  of  Meeting:  Open. 

Contact  Person:  Wanda  E.  Ward,  Executive 
Secretary,  CEOSE,  National  Science 
Foundation.  1800  G  Street,  NW.,  rm.  1225, 
Washington.  DC  20550.  Telephone:  (202) 
357-7461. 

Summary  Minutes:  May  be  obtained  from 
the  Executive  Secretary  at  the  above  address. 

Purpose  of  Meeting:  To  review  the  Report 
to  Congress  and  to  review  assessments  of 
participation  rates  of  all  segments  of  society 
in  science  and  engineering. 

Agenda:  February  11: 1:30  p.m.  to  5:30 
p.m. — Presentations/discussions  of  Report  to 
Congress. 

5:30  p.m. — Reception 

February  12:  8;30  a.m.  to  3  p.m. — Review 
of  assessments  of  participation  rates  of 
all  segments  of  society  in  science  and 
engineering:  discussion  of  CEOSE  Report 
to  Congress  and  NSF  futiue  directions. 

Dated:  January  15, 1993. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
(FR  Doc  93-1465  Filed  1-21-93;  8:45  am) 

MUMQ  CODE  7S65-01-M 


Special  Emphasis  Panel  In  Human 
Resource  Development;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Date  and  Time:  February  8-9, 1993;  8:30 
a.m.-5  p.m. 

Place:  Hotel  Washington,  15th  » 
Pennsylvania  Ave.,  NW.,  Washington.  DC 
20004. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  William  McHenry. 
Program  Director,  AMP.  National  Science. 
FoundaUon.  1800  G  St.  NW..  Washington.  DC 
20550.  Telephone:  (202)  357-5054. 


Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Alliances 
for  Minority  Participation  proposals  as  part 
of  the  selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a  priority  or 
confidential  nature,  including  technical 
information;  financial  data,  such  as  salaries; 
and  personal  infcHmation  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C. 
552b(c),  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  January  15, 1993. 
M.  Rabecca  Winkler, 
Committee  Mana^ment  Officer. 
[FR  Doc  93-1464  Filed  1-21-93;  8:45  am] 
BILUNa  cooc  TW-ei-M 


Special  Emphasis  Panel  in 
Mathematical  Sciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting: 

Date  and  Time:  February  19, 1993;  8:30 
a.m.-5  p.m. 

Place:  National  Science  Foundation.  1800 
G  Street.  NW..  Washington,  DC  20550,  room 
1243. 

Type  of  Meeting:  Gosed. 

Contact  Person:  Jean  Thiebaux,  Program 
Director,  Office  of  Special  Projects,  Division 
of  Mathematical  Sciences,  room  339, 
National  Science  Foundation.  1800  G.  St. 
NW..  Washington.  DC  20550.  Telephone; 
(202)  357-3453. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Conferences,  Workshops,  and  Special  Years 
in  the  Mathematical  Sciences  proposals  as 
part  of  the  selection  process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  January  15, 1993. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  93-1463  Filed  1-21-93;  8:45  am] 

BHUNQ  CODE  7SSS-01-« 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  Review 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  the  Office  of 

Management  and  Budget  review  of 

information  collection. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  recently 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  NRC  Form  483  Registration 
Certificate— In  Vitro  Testing  With 
Byproduct  Material  Under  General 
License. 

3.  The  form  number  if  applicable: 
NRC  Form  483. 

4.  How  often  the  collection  is 
required:  (jnce,  when  registering  as  a 
general  licensee  pursuant  to  10  CFR 
31.11. 

5.  Who  will  be  required  or  asked  to 
report:  Physicians,  clinical  laboratories, 
hospitals,  and  veterinarians  in  the 
practice  of  veterinary  medicine  wishing 
to  use  byproduct  material  for  in  vitro 
clinical  or  laboratory  testing  under  the 
general  license  in  10  CFR  31.11. 

6.  An  estimate  of  the  number  of 
responses:  250. 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  Approximately 
seven  minutes  per  response.  The  total 
industry  burden  is  30  hours  annually. 

8.  An  indication  of  whether  section 
3504(h),  Public  Law  96-51 1  applies:  Not 
applicable. 

9.  Abstract:  Persons  wishing  to  use 
byproduct  material  for  in  vitro  clinical 
or  laboratory  testing  imder  general 
license  must  register  with  NRC  by 
submitting  NRC  Form  483.  The 
certificate,  when  validated  and  returned 
by  NRC,  serves  as  evidence  to  suppliers 
of  byproduct  material  that  the  registrant 
is  entitled  to  receive  the  byproduct 
material. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Dociunent  Room,  2120  L 
Street,  NW.  (Lower  Level),  Washington, 
DC. 

Comments  and  questions  may  be 
directed  by  mail  to  the  OMB  reviewer: 
Ronald  Minsk,  Office  of  Information  and 
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Regulatory  Affairs  (3150-0038),  NEOB- 
3019,  Office  of  Management  and  Budget, 
Washington,  DC  20503. 

Comments  may  also  be  commimicated 
by  telephone  at  (202)  395-3084. 

The  NRC  Clearance  officer  is  Brenda 
Jo.  Shelton,  (301)  492-8132. 

Dated  at  Bethesda.  Maryland,  this  12th  day 
of  January  1993. 

For  the  Nuclear  Regulatory  Ckjmmission. 
Gerald  F.  Cranford. 

Designated  Senior  Official  for  Information 
Resources  Management. 
|FR  Doc  93-1469  Filed  1-21-93;  8:45  am] 

BILUNG  CODE  TSKMH-M 

[Oocktt  No.  50-285] 

Omaha  Public  Power  District  Fort 
Calhoun  Station,  Unit  No.  1; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  exemptions 
from  the  requirements  of  appendix  J  to 
10  CFR  part  50  to  the  Omaha  Public 
Power  District  (OPPD/the  licensee),  for 
the  Fort  Calhoun  Station,  Unit  No.  1, 
located  in  Washington  County, 
Nebraska. 

Summary  of  Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  exempt 
the  lioensee  from  the  requirements  of 
appendix  J  to  10  CFR  part  50  in  regard 
to  performing  Type  C  leakage  tests  on 
the  containment  isolation  valve  (check 
valve  CH-198)  associated  with  the 
charging  pump  discharge  header 
(penetration  M-3). 

The  proposed  action  is  in  accordance 
with  10  CFR  50.12,  Specific 
Exemptions,  and  10  CFR  55.11,  Specific 
Exemptions,  and  is  based  upon  the 
information  provided  to  the  NRC  in  the 
licensee's  request  dated  May  1, 1992. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed 
since  testing  is  unnecessary  because  the 
pressure  of  the  fluid  in  the  charging 
pump  discharge  line  will  always  be 
greater  than  the  containment  pressure, 
thereby  providing  a  seal  barrier  against 
escape  of  the  containment  atmosphere. 

Environmental  Impacts  of  the  Proposed 
Actioi\ 

Our  evaluation  of  the  proposed 
exemption  from  appendix  J  to  10  CFR 
part  50  indicates  that  the  granting  of  the 
exemption  will  not  impair  containment 
integrity  for  the  following  reason.  The 
pressure  of  the  fluid  in  the  charging 
pump  discharge  line  will  always  be 


greater  than  the  containment  pressure, 
thereby  providing  a  seal  barrier  against 
escape  of  the  containment  atmosphere. 

Accordingly,  post-accident 
radiological  releases  will  not  be  greater 
than  previously  determined  nor  does 
the  proposed  exemption  otherwise 
affect  radiological  plant  effluents  and 
there  is  no  significant  increase  in 
occupational  exposure.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
exemptions. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
exemption  involves  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed 
exemption. 

/\/terna(jVes  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  the  environmental  effects  of  the 
proposed  action  are  not  si^ificant,  any 
alternative  with  equal  or  greater 
environmental  impacts  need  not  be 
evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  exemption.  This 
would  not  reduce  the  environmental 
impacts  attributed  to  this  facility  and 
would  result  in  not  permitting  OPPD  to 
maintain  operational  flexibility. 

Alternate  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  (FES)  for  the  Fort  Calhoun 
Station,  Unit  No.  1,  dated  August  1972. 

Agencies  and  Persons  Consulted 

The  Commission's  staff  reviewed  the 
licensee's  request  and  did  not  consult 
other  agencies  or  persons. 

Findings  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  exemption. 
Based  upon  the  foregoing  environmental 
assessment,  we  conclude  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  request  for  exemption 
dated  May  1, 1992,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
2120  L  Street.  NW.,  Washington,  DC 
20555  and  at  the  Local  Public  Document 


Room  located  at  the  W.  Dale  Clark 
Library,  215  South  15th  Street,  Omaha. 
Nebraska  68102. 

Dated  at  Rockville,  Maryland  this  13th  day 
of  January  1993. 

For  the  Nuclear  Regulatoiy  Commission. 
Georga  T.  Hubbard, 

Acting  Director,  Project  Directorate  IV-t. 
Division  of  Reactor  Projects— III/IV/V,  Office 
of  Nuclear  Reactor  Regulation. 
[FR  Doc.  93-1467  Filed  1-21-93;  8:45  am] 
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OFRCE  OF  MANAGEMENT  AND 
BUDGET 

Revision  to  0MB  Circular  No.  A-129, 
Managing  Federal  Credit  Programs  and 
Renaming  to  Policies  for  Federal 
Credit  Programs  and  Non-Tax 
Receivables 

AGENCY:  Office  of  Management  and 

Budget. 

ACTION:  Final  circular. 

SUMMARY:  This  notice  revises  OM6 
Circular  No.  A-129,  "Managing  Federal 
Credit  Programs,"  last  revised 
November  25, 1988,  by  incorporating 
policies  published  in  OMB  Grcular  No. 
A-70,  "Policies  and  Guidelines  for 
Federal  Credit  Programs,"  dated  August 
24,  1984,  and  OMB  Bulletin  No.  91-05, 
"Guidance  for  the  Management  of 
Guaranteed  Loan  Programs,"  dated 
November  26, 1990.  The  revised 
Circular  has  been  renamed  "Policies  for 
Federal  Credit  Programs  and  Non-Tax 
Receivables."  Circular  No.  A-70  and 
Bulletin  No.  91-05  are  hereby 
rescinded. 

A  notice  of  proposed  revision  was 
published  in  the  Federal  Register  on 
November  5, 1992.  This  final  Circular 
incorporates  suggestions  received 
through  public  comment. 
EFFECTIVE  DATE:  This  Circular  is 
effective  immediately. 
FOR  FURTHER  INFOmiATION  CONTACT: 
For  inquiries  concerning  budget  and 
legislative  poUcy  for  credit  programs 
(Appendix  A,  section  II,  and 
Appendices  B  and  C),  contact  the  Office 
of  Management  and  Budget,  Budget 
Analysis  Branch,  Room  6025,  New 
Executive  Office  Building,  Washington, 
DC  20503,  202/395-3930.  For  inquiries 
concerning  credit  management  and  debt 
collection  policies  (Appendix  A, 
sections  III-V),  contact  the  Office  of 
Management  and  Budget,  Credit  and 
Cash  Management  Branch,  Room  10236, 
New  Executive  Office  Building, 
Washington,  DC  20503.  202/395-3066. 
SUPPI.EMENTARY  INFORMATION:  OMB 
Circular  No.  A-70  was  originally  issued 
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on  February  1, 1965,  under  the  authority 
of  the  Budget  and  Accounting  Act  of 
1921,  as  amended.  A  revised  Circular 
was  published  on  August  24, 1984. 
Circular  No.  A-70  required  agencies  to 
calculate  and  analyze  credit  program 
subsidies,  and  set  forth  requironents  fw 
preparation  and  review  of  legislation, 
testimony,  and  budget  requests  for 
creditprograms. 

0MB  Circular  No.  A-129  was 
originally  issued  on  May  9, 1985,  under 
the  authority  of  the  Budget  and 
Accounting  Act  of  1921,  as  amended; 
the  Budget  and  Accoimting  Act  of  1950, 
as  amended;  the  Debt  Collection  Act  of 
1982,  as  amended;  and  section  2653  of 
Public  Law  98-369.  Circular  No.  A-129 
defined  agencies'  responsibilities  for 
originating,  servicing,  and  collecting 
loans.  Although  some  sections  of  the 
Qrcidar  applied  to  defaulted  guaranteed 
loans  acquired  by  the  Federal 
Government,  its  primary  focus  was  on 
the  management  of  direct  loans.  The 
Circular  was  last  revised  on  November 
25, 1988. 

On  November  26, 1990, 0MB  issued 
Bulletin  No.  91-05.  which  contained 
guidance  for  the  management  of 
guaranteed  loan  programs. 

Also  in  1990,  Congress  passed  two 
major  laws  pertinent  to  Federal  credit 
programs  and  their  administration  and 
management:  the  Federal  Credit  Reform 
Act  of  1990  and  the  Chief  Financial 
Officers  Act  of  1990.  In  addition,  the 
Federal  Debt  Collection  Procedures  Act 
of  1990  provided  additional  debt 
collection  tools  to  Federal  agencies. 

This  revision  of  Circular  No.  A-129 
incorporates  Circular  No.  A-70  and 
Bulletin  No.  91-05  and  is  updated  to 
include  requirements  of  the  1990  laws 
which  apply  to  Federal  credit  programs 
and  non-tax  receivables.  Credit 
management  procedures  contained  in 
the  credit  supplement  to  the  Treasury 
Financial  Manual  have  been  removed 
firom  the  Circular.  Detailed  guidance  on 
the  calculation  and  analysis  of  credit 
program  subsidies  are  now  contained  in 
0MB  Grcular  No.  A-11,  "Preparation 
and  Submission  of  Annual  Budget 
Estimates,"  and  OMB  Circular  No.  A- 
34,  "Instructions  on  Budget  Execution." 

This  final  Circular  reflects  changes 
made  as  a  result  of  comments  received 
on  the  proposed  revision  published  on 
November  5,  1992. 

Analysis  of  Comments 

Comments  were  received  from  seven 
Federal  agencies  and  five  private  firms 
or  industry  associations. 

Comments  Accepted:  Several 
suggestions  were  accepted  to  clarify 
technical  or  legal  aspcHCts  of  credit 
programs  and  debt  collection  activities. 


These  changes  include:  (1) 
Standardization  of  the  definition  of 
administrative  expenses  for  credit 
programs  used  throughout  the  Circular; 
(2)  Identification  of  programs  exempt 
from  credit  reform  requirements  for 
advance  annual  appropriations;  (3) 
Clarification  of  the  requirements  for  the 
screening  of  applicants  for  credit 
worthiness  and  delinquency  on  Federal 
debt;  (4)  Clarification  that  loan-to-value 
ratios  apply  to  loans  whose  primary 
purpose  is  to  acquire  an  asset  rather 
than  to  any  loan  with  collateral;  (5) 
Clarification  that  the  policy  for  lender 
liquidation  of  collateral  for  a  guaranteed 
loan  applies  only  to  real  property 
collateral,  and  that  the  policy  is  based 
on  generally  superior  performance  by 
the  private  sector  in  asset  management 
and  disposal;  (6)  Standardization  of  the 
definition  of  a  direct  loan  delinquency 
with  o^er  documents,  including  the 
Treasury  Financial  Manual;  and  (7) 
wording  changes  to  several  debt 
collection  techniques  to  reflect  current 
practices. 

Several  comments  were  considered 
too  detailed  for  inclusion  in  the  Circular 
but  will  be  reflected  in  the  next  revision 
of  the  Treasury  Financial  Manual. 

Comments  Not  Accepted.  Several 
commenters  felt  that  Circular  A-129 
requirements  %vere  inappropriate  for 
certain  credit  programs,  such  as 
guaranteed  student  loans.  For  example, 
four  comments  were  received 
concerning  the  requirement  that  private 
lenders  in  guaranteed  loan  programs 
bear  at  least  20  percent  of  the  loss  from 
any  default.  The  commenters  suggested 
that  lender  risk-sharing  is 
fundamentally  at  odds  with  achieving 
the  goals  of  certain  programs  and  that  it 
would  diminish  lender  participation. 
While  OMB  recognizes  that  there  may 
be  legitimate  circumstances  where  this 
requirement  should  not  be  fully 
implemented,  it  continues  to  believe 
that  risk  sharing  provides  an  incentive 
for  prudent  lending  by  private 
institutions  and  should  be  retained  in 
the  Circular. 

Similar  comments  were  received  on 
the  inapplicability  to  certain  programs 
of  the  A-129  prohibitions  against  the 
financing  of  loan  prepayments  by  tax- 
exempt  borrowing,  loan  sales  with 
recourse,  and  the  guaranteeing  of  tax- 
exempt  obligations.  As  with  risk- 
sharing,  OMB  believes  the  Circular 
reflects  prudent  credit  and  financial 
management  policy.  Agencies  not  in 
conformance  with  these  financial 
standards  may  include  in  their  budget 
submissions  to  OMB  an  evaluation  of 
their  credit  programs  and  a  justification 
of  any  non-conformance.  Such 


justifications  will  be  considered  on  an 
individual  basis. 

Comments  also  were  received 
concerning  applicant  screening  to 
determine  prior  Federal  delinquencies 
through  the  use  of  the  Department  of 
Housing  and  Urban  Development's 
Credit  Alert  Interactive  Voice  Response 
System  (CAIVRS).  The  commenters 
were  concerned  that  use  of  the  system 
would  create  delays  and  administrative 
costs  in  processing  loan  applications 
and  would  diminish  access  to  credit  for 
all  prospective  borrowers.  OMB 
disagrees  with  these  comments  because 
it  is  not  in  the  best  interest  of  the 
Government  to  provide  additional 
Federal  assistance  to  applicants 
delinquent  on  prior  Federal  debt. 
Further,  the  screening  process  is 
conducted  through  an  automated  data 
base  and  requires  only  a  few  minutes  to 
complete.  The  applicant,  not  the  lender, 
is  responsible  for  resolving  any 
delinquency  identified. 

Richard  Darman, 

Director. 

OMB  CIRCULAR  NO.  A-129  POLICIES  FOR 
FEDERAL  CREDIT  PROGRAMS  AND  NON- 
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Circular  No.  A-129 — Revised 

To  the  Heads  of  Executive  Departments 
and  Establishments 

Subject:  Policies  for  Federal  Credit 
Programs  and  Non-Tax  Receivables. 

Federal  credit  programs  are  created  to 
accomplish  a  variety  of  social  and 
economic  goals.  Agencies  must 
impL^ment  budget  policies  and 
managbment  practices  that  ensure  that 
the  goals  of  credit  programs  are  met 
while  propeily  identifying  and 
controlling  costs.  In  addition.  Federal 
receivables,  whether  from  credit 
programs  or  other  non-tax  sources,  must 
be  serviced  and  collected  in  an  efficient 
and  effective  manner  to  protect  the 
value  of  the  Federal  Government's 
assets. 

General  Information 

1.  Purpose.  This  Circular  prescribes 
policies  and  procedures  for  justifying, 
designing,  and  managing  Federal  credit 
programs  and  for  collecting  non-tax 
receivables.  It  sets  principles  for 
designing  credit  programs,  including  the 
preparation  and  review  of  legislation 
and  regulations,  budgeting  for  the  costs 
of  credit  programs  and  minimizing 
unintended  costs  to  the  Government; 
and  improving  the  efficiency  and 
effectiveness  of  Federal  credit  programs. 
If  also  sets  standards  for  extending 
credit,  managing  lenders  participating 
in  the  Government's  guaranteed  loan 
programs,  servicing  credit  and  non-tax 
receivables,  and  collecting  delinquent 
debt. 

2.  Authority.  This  Circular  is  issued 
under  the  authority  of  the  Budget  and 
Accounting  Act  of  1921,  as  amended; 
the  Budget  and  Accounting  Act  of  1950, 
as  amended,  the  Debt  Collection  Act  of 
1982,  as  amended;  Section  2653  of 
Public  Law  98-369;  the  Federal  Credit 
Reform  Act  of  1990;  the  Federal  Debt 
Collection  Procedures  Act  of  1990;  the 
Chief  Financial  Officers  Act  of  1990; 
Executive  Order  8248;  the  Cash 
Management  Improvement  Act 
Amendments  of  1992;  and  pre-existing 
common  law  authority  to  charge  interest 
on  debts  and  to  offset  debts 
administratively. 

3.  Coverage— a.  Applicability.  The 
provisions  of  this  Circular  apply  to  all 


credit  programs  of  the  Federal 
Government,  including: 

(1)  Direct  loan  programs; 

(2)  Guaranteed  loan  programs  and 
loan  insurance  programs  in  which  the 
Federal  Government  bears  a  legal 
liability  to  pay  for  all  or  part  of  the 
principal  or  interest  in  the  event  of 
borrower  default;  and 

(3)  Loans  or  other  financial  assets 
acquired  by  a  Federal  agency  (or  a 
receiver  or  conservator  acting  for  a 
Federal  agency)  as  a  result  of  a  claim 
payment  on  a  defaulted  guaranteed  or 
insured  loan  or  in  fulfillment  of  a 
Federal  deposit  insurance  commitment. 

Sections  fV  and  V  of  Appendix  A 
(Managing  the  Federal  Government's 
Receivables  and  Delinquent  Debt 
Collection)  also  apply  to  receivables  due 
to  the  Government  from  the  sale  of 
goods  and  services;  fines,  duties,  leases, 
rents,  royalties,  and  penalties,  and 
Federal  employees;  and  similar  debts. 

b.  Exclusions  Under  the  Debt 
Collection  Act.  Certain  debt  collection 
techniques  authorized  by  the  Debt 
Collection  Act  of  1982,  as  amended, 
may  not  be  applied  to  debts  arising 
under  the  Internal  Revenue  Code,  the 
Social  Security  Act,  or  the  tariff  laws  of 
the  United  States,  or  to  debts  owed  to 
the  United  States  Government  by  State 
or  local  governments. 

c.  Other  Statutory  Exclusions.  The 
policies  and  standards  of  this  Qrcular 
do  not  apply  when  statutorily 
prohibited  or  inconsistent  with  statutory 
requiroments.  However,  agencies  are 
required  to  review  periodically 
legislation  affecting  the  form  of 
assistance  and/or  financial  standards  for 
credit  programs  and  justify  continuance 
of  any  non-conformance  (see  section 
n.5.c). 

4.  Rescissions.  This  Circular  rescinds 
and  replaces  0MB  Circular  No.  A-70, 
dated  August  24, 1984,  0MB  Qrcular 
No.  A-129,  dated  November  25, 1988, 
and  0MB  Bulletin  No.  91-05,  dated 
November  26, 1990. 

The  Circular  supplements,  and  does 
not  supersede,  the  requirements 
applicable  to  budget  submissions  under 
Circular  No.  A-11  and  to  proposed 
legislation  and  testimony  imder  Circular 
No.  A-19. 

5.  Effective  Date.  This  Circular  is 
effective  immediately. 

6.  Inquiries.  Further  information  on 
estimating  credit  subsidies  may  be 
found  in  Appendix  D  to  0MB  Ciicular 
No.  A-11.  Further  information  on  the 
implementation  of  credit  management 
and  debt  collection  policies  may  be 
found  in  the  credit  supplement  to  the 
Treasury  Financial  Manual  (TFM)  and 
in  0MB 's  government-wide  5-year  plan 


for  financial  management  submitted 
annually  to  Congress. 

For  inquiries  concerning  budget  and 
legislative  policy  for  credit  programs 
(Appendix  A,  section  II),  contact  the 
Office  of  Management  and  Budget, 
Budget  Analysis  Branch,  room  6025, 
New  Executive  Office  Building,  725 
17th  Street.  NW..  Washington,  DC 
20503,  202/395-3930.  For  inquiries 
^concerning  credit  management  and  debt 
collection  policies  (Appendix  A, 
sections  III-V),  contact  the  Office  of 
Management  and  Budget,  Credit  and 
Cash  Management  Branch,  room  10236, 
New  Executive  Office  Building,  725 
17th  Street,  NW.,  Washington,  DC 
20503,  202/395-3066. 

7.  Definitions.  Key  terms  used  in  this 
circular  are  defined  in  OMB  Circulars 
No.  A-llandA-34. 
Richard  Darman, 
Director. 

Appendix  A  to  Circular  No.  A-129 

/.  Responsibihties  of  Departments  and 
Agencies 

1.  Office  of  Management  and  Budget. 
The  Office  of  Management  and  Budget 
(OMB)  is  responsible  for  reviewing 
legislation  to  establish  new  credit 
programs  or  to  expand  or  modify 
existing  credit  programs;  reviewing  and 
clearing  testimony  pertaining  to  credit 
programs  and  debt  collection;  reviewing 
agency  budget  submissions  for  credit 
programs  and  debt  collection  activities; 
formulating  and  reviewing  credit 
management  and  debt  collection  policy; 
and  approving  agency  credit 
management  and  debt  collection  plans. 

2.  Department  of  the  Treasury.  The 
E>epartment  of  the  Treasiuy ,  through  its 
Financial  Management  Service  (FMS),  is 
responsible  for  monitoring  and 
facilitating  implementation  of  credit 
management  and  debt  collection  policy. 
FMS  develops  and  disseminates  as  a 
supplement  to  the  Treasury  Financial 
Manual  operational  guidelines  for 
agency  compliance  with  government- 
wide  credit  management  and  debt 
collection  poUcy.  FMS  assists  agencies 
in  improving  credit  management 
activities  and  evaluates  innovative 
credit  management  practices. 

3.  FederoT Credit  Policy  Working 
Group.  The  Federal  Credit  Policy 
Working  Group  is  an  inter-agency  forum 
which  provides  advice  and  assistance  to 
OMB  and  Tte&sury  in  the  formulation 
and  implementation  of  credit  policy. 
Membership  consists  of  representatives 
from  the  Executive  Office  of  the 
President,  the  Council  of  Economic 
Advisers,  the  Office  of  Management  and 
Budget,  and  the  Department  of  the 
Treasury.  The  major  credit  and  debt 
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collection  agencies  repiesented  include 
the  Departments  of  Agriculture, 
Commerce,  Evaluation,  Health  and 
Human  Services,  Housing  and  Urban 
Development,  Interior,  Justice,  Labor, 
State,  Transportation,  and  Veterans 
Affairs,  the  Agency  for  International 
Development,  the  Export-Import  Bank, 
the  Resolution  Trust  Corporation,  and 
the  Small  Business  Administration. 
Other  departments  and  agencies  may  be 
invited  to  participate  on  the  Working 
Group  at  the  request  of  the  Chairperson. 
The  Director  of  OMB  designates  the 
Chairperson  of  the  Group. 

4.  Departments  and  Agencies. 
Departments  and  agencies  shall  manage 
credit  programs  and  all  non-tax 
receivables  in  accordance  with  their 
statutory  authorities  and  the  provisions 
of  this  Circular  to  protect  the 
Government's  assets,  and  to  minimize 
losses  in  relation  to  social  bene^ts 
provided. 

a.  Agencies  shall  ensure  that: 

(1)  Federal  credit  program  legislation, 
regulations,  and  policies  are  designed 
and  administered  in  compUance  with 
the  principles  of  this  Circular, 

(2)  The  costs  of  credit  programs 
covered  by  the  Federal  Credit  Reform 
Act  of  1990  are  budgeted  for  and 
controlled  in  accordance  with  the 
principles  of  the  Act  (the  Act  exempts 
deposit  insurance  agencies,  Tennessee 
Valley  Authority,  Pension  Benefit 
Guaranty  Corporation,  and  certain  other 
activities  from  credit  reform 
requirements); 

(3)  Every  effort  is  made  to  prevent 
future  delinquencies  by  following 
appropriate  screening  standards  and 
procedures  for  determination  of  credit 
worthiness; 

(4)  Lenders  participating  in 
guaranteed  loan  programs  meet  all 
applicable  financial  and  programmatic 
requirements: 

(5)  Informed  and  cost-effective 
decisions  are  made  concerning  portfolio 
management,  including  full 
consideration  of  contracting  out  for 
servicing  or  selling  the  portfolio  and 
transferring  servicing  to  the  private 
sector, 

(6)  The  full  range  of  available 
techniques  are  used,  as  appropriate,  to 
collect  delinquent  debts,  including 
administrative  offset,  salary  offset,  tax 
refund  offset,  private  collection 
agencies,  and  litigation; 

(7)  Delinquent  debts  are  written  off  as 
soon  as  they  are  determined  to  be 
uncollectible;  and 

(8)  Timely  and  acciirate  financial 
management  and  performance  data  are 
submitted  to  OMB  and  the  Department 
of  the  Treasury  so  that  the  Government's 


credit  management  and  debt  collection 
programs  and  policies  can  be  evaluated. 

b.  In  achieviBg  these  objectives, 
agencies  shall: 

(1)  Establish,  as  appropriate,  boards  to 
coordinate  credit  management  and  debt 
collection  activities  and  to  ensure  full 
consideration  of  credit  management  and 
debt  collection  issues  by  all  interested 
and  affected  organizations. 
Representation  should  include,  but  not 
be  limited  to,  the  agency  Chief  Financial 
Officer  (CFO)  and  Ae  senior  official(s) 
for  program  offices  with  credit  activities 
or  non-tax  receivables.  The  Board  may 
seek  from  the  agency's  Inspector 
General  input  based  on  findings  and 
conclusions  from  past  audits  and 
investigations; 

(2)  Ensure  that  the  standards  set  forth 
in  this  Circular  and  supplementary 
guidance  set  forth  in  the  Treasury 
Financial  Manual  are  incorporated  into 
agency  regulations  and  procedures  for 
credit  programs  and  debt  collection 
activities; 

(3)  Propose  new  or  revised  legislation, 
regulations,  and  forms  as  necessary  to 
ensure  consistency  with  the  provisions 
of  this  Circular; 

(4)  Submit  legislation  and  testimony 
affacting  credit  programs  for  review 
under  the  OMB  Circular  No.  A-19 
legislative  clearance  process,  and  budget 
proposals  for  review  under  the  Circular 
No.  A-11  budget  justification  process; 

(5)  Periodically  evaluate  Federal 
credit  programs  to  assess  their 
effectiveness  in  achieving  program 
goals; 

(6)  Assign  to  the  agency  CFO,  in 
accordance  with  the  Chief  Financial 
Officers  Act  of  1990.  responsibility  for 
directing,  managing,  and  providing 
policy  guidance  and  oversight  of  agency 
financial  management  personnel, 
activities,  and  operations,  including  the 
implementation  of  asset  management 
systems  for  credit  management  and  debt 
collection; 

(7)  Prepare,  as  part  of  the  agency  CFO 
Financial  Management  5-Year  Plan,  a 
Credit  Management  and  Debt  Collection 
Plan  for  effectively  managing  credit 
extension,  account  servicing  and 
portfolio  management,  and  delinquent 
debt  collection.  The  plan  must  ensure 
agency  compliance  with  the  standards 
in  this  Circular; 

(8)  Ensure  that  data  in  loan 
applications  and  documents  for 
individuals  are  managed  in  accordance 
with  the  Privacy  Act  of  1974,  as 
amended  by  the  Computer  Matching 
and  Privacy  Protection  Act  of  1988  (the 
Privacy  Act  does  not  apply  to  loans  and 
debts  of  commercial  organizations);  and 
the  Right  to  Financial  Privacy  Act;  and 


(9)  Include  in  personnel  evaluation 
criteria  for  senior  executives  with  major 
credit  management  and  debt  collection 
responsibilities  performance  standards 
in  support  of  this  Circular. 

//.  Budget  and  Legislative  Policy  for 
Credit  Programs 

Federal  credit  assistance  should  be 
provided  only  when  it  is  necessary  and 
the  best  means  to  achieve  clearly 
specified  Federal  objectives.  Use  of 
private  credit  markets  should  be 
encouraged,  and  any  impairment  of 
such  markets  or  misallocation  of  the 
Nation's  resources  through  the 
operation  of  Federal  credHt  programs 
should  be  minimized. 

1.  Program  Justification.  New 
programs  and  proposals  for 
reauthorizing,  expanding,  or 
significantly  increasing  funding  for 
credit  programs  should  be  accompanied 
by  analysis  which: 

a.  Clearly  defines  the  Federal 
objectives  to  be  achieved,  and 
demonstrates  why  they  cannot  be 
achieved  with  private  credit  assistance, 
including: 

(1)  A  description  of  existing  and 
potential  private  sources  of  credit  by 
type  of  institution  and  the  availability 
and  cost  of  credit  to  borrowers;  and 

(2)  An  explanation  as  to  whether,  and 
why,  these  private  sources  of  financing 
and  their  terms  and  conditions  must  be 
supplemented  and  subsidized; 

b.  Specifies  whether  the  credit 
program  is  intended  to: 

(1)  Correct  a  capital  market 
imperfection,  which  should  be  defined; 
and/or 

(2)  Subsidize  borrowers  or  other 
beneficiaries,  who  should  be  identified, 
or  encourage  certain  activities,  which 
should  be  specified; 

c.  Explains  why  a  credit  subsidy  is  the 
most  efficient  way  of  providing 
assistance,  including  how  it  provides 
assistance  in  overcoming  market 
imperfections,  and/or  would  redress  the 
specific  inadequate  financing  cited; 

d.  Estimates  or.  when  the  program 
exists,  measures  the  benefits  expected 
from  the  program,  including  the  amount 
by  which  the  distribution  of  credit  is 
expected  to  be  altered  and  the  favored 
activity  is  expected  to  increase.  ; 
Information  on  conducting  a  cost- 
benefit  analysis  can  be  found  in  OMB 
Circular  No.  A-94; 

e.  Estimates  the  extent  to  which  the 
program  substitutes  directly  or 
indirectly  for  private  lending,  and 
analyzes  any  elements  of  program 
design  that  encourage  and  supplement 
private  lending  activity,  with  the 
objective  that  private  lending  is 


displaced  to  the  smallest  degree 
possible  by  agency  procrams;  and 

f.  Provides  an  explicit  estimate  of  the 
subsidy,  as  required  by  the  Federal 
Credit  Reform  Act  of  1990,  and  an 
estimate  of  the  expected  annual 
administrative  costs  (including 
extension,  servicing,  and  collection)  of 
the  credit  program.  If  loan  assets  are  to 
be  sold  or  are  to  be  included  in  a 
prepayment  program  for  programmatic 
or  other  reasons,  the  sale/prepayment  is 
classified  as  a  modification  under  the 
Federal  Credit  Reform  Act.  The  cost  of 
this  modlGcation  requires  budget 
authority,  which  must  be  appropriated 
or  otherwise  made  available.  Loan  asset 
sales/prepayment  programs  must  be 
conducted  in  accordance  with  policies 
in  this  Circular  and  procedures  in  the 
credit  supplement  to  the  Treasury 
Financial  Manual,  including  the 
prohibitions  against  the  financing  of 
prepayments  by  tax-exempt  borrowing 
and  sales  with  recourse  except  where 
specifically  authorized  by  statute.  The 
cost  of  any  guarantee  placed  on  the  asset 
sold  requires  budget  authority. 

2.  Form  of  Assistance.  When  Federal 
credit  assistance  is  necessary  to  meet  a 
Federal  objective,  loan  guarantees 
should  be  favored  over  direct  loans, 
unless  attaining  the  Federal  objective 
requires  a  subsidy,  as  defined  by  the 
Federal  Credit  Reform  Act  of  1990, 
deeper  than  can  be  provided  by  a  loan 
guarantee. 

a.  Loan  guarantees,  by  removing  part 
or  all  of  the  credit  risk  of  a  transaction, 
change  the  allocation  of  economic 
resources.  Loan  guarantees  may  make 
credit  available  when  private  financial 
sources  would  not  otherwise  do  so,  or 
they  may  allocate  credit  to  borrowers 
under  more  favorable  terms  than  would 
otherwise  be  granted.  This  reallocation 
of  credit  may  impose  a  cost  on  the 
Government  and/or  the  economy. 

b.  Direct  loans  usually  o^er  borrowers 
lower  interest  rates  and  longer 
maturities  than  loans  available  from 
private  financial  sources,  even  those 
with  a  Federal  guarantee.  The  use  of 
direct  loans,  however,  may  displace 
private  financial  sources  and  increase 
the  possibility  that  the  terms  and 
conditions  on  which  Federal  credit 
assistance  is  offered  will  not  reflect 
changes  in  financial  market  conditions. 
The  costs  on  the  Government  and  the 
economy  are  therefore  likely  to  be 
greater. 

c.  Direct  or  indirect  guarantees  of  tax- 
exempt  obligations  are  expressly 
prohibited  under  Section  149(b)  of  the 
Internal  Revenue  Code.  Guarantees  of 
tax-exempt  obligations  are  an  inefficient 
way  of  allocating  Federal  credit. 
Assistance  to  the  borrower,  through  the 


tax  exemption  and  the  guarantee, 
provides  interest  savings  to  the 
DOTrower  that  are  smaller  than  the  tax 
revenue  loss  to  the  Government.  Thus, 
the  cost  to  the  taxpayer  is  greater  than 
the  benefit  to  the  borrower. 

d.  To  preclude  the  possibility  that 
Federal  agencies  will  guarantee  tax- 
exempt  obligations,  either  directly  or 
indirectly,  agencies  will:  (1)  Not 
guarantee  federally  tax-exempt 
obligations:  (2)  not  subordinate  direct 
loans  to  tax-exempt  obligations;  (3) 
provide  that  effective  subordination  of  a 
guaranteed  loan  to  tax-exempt 
obligations  will  render  the  guarantee 
void;  (4)  prohibit  use  of  a  Federal 
guarantee  as  collateral  to  secure  a  tax- 
exempt  obligation;  (5)  prohibit  Federal 
guarantees  of  loans  funded  by  tax- 
exempt  obligations;  and  (6)  prohibit  the 
Unkage  of  Federal  guarantees  with  tax- 
exempt  obligations. 

e.  Where  a  large  degree  of  subsidy  is 
justified,  comparable  to  that  which 
would  be  provided  by  guaranteed  tax- 
exempt  obligations,  agencies  should 
consider  the  use  of  direct  loans. 

3.  Financial  Standards.  In  accordance 
with  the  Federal  Credit  Reform  Act  of 
1990,  agencies  must  analyze  and  control 
the  risk  and  cost  of  their  programs. 
Agencies  must  develop  statistical 
models  predictive  of  defaults  and  other 
deviations  from  loan  contracts.  Agencies 
are  required  to  estimate  subsidy  costs 
and  to  obtain  budget  authority  to  cover 
such  costs  before  obligating  direct  loans 
and  committing  loan  guarantees. 
Specific  instructions  for  budget 
justification  under  the  Act  are  provided 
in  0MB  Circular  No.  A-11,  and 
instructions  for  budget  execution  are 
provided  in  0MB  Circular  No.  A-34. 

Agencies  shall  follow  sound  financial 
practices  in  the  design  and 
administration  of  their  credit  programs. 
Where  program  objectives  cannot  be 
achieved  while  following  sound 
financial  practices,  the  cost  of  these 
deviations  shall  be  justified  in  agency 
budget  submissions  in  comparison  with 
expected  benefits.  Unless  a  waiver  is 
approved,  agencies  should  follow  the 
financial  practices  discussed  below. 

a.  Lenders  and  borrowers  who 
participate  in  Federal  credit  programs 
should  have  a  substantial  stake  in  full 
repayment  in  accordance  vrith  the  loan 
contract. 

(1)  Private  lenders  who  extend  credit 
that  is  guaranteed  by  the  Government 
should  bear  at  least  20  percent  of  the 
loss  from  a  default.  Loan  guarantees  that 
cover  100  percent  of  the  credit  risk 
encourage  private  lenders  to  exercise 
less  caution  than  they  otherwise  would 
in  evaluating  loan  requests.  The  level  of 
guarantee  should  be  no  more  than 


necessary  to  achieve  program  purposes. 
Loans  for  borrowers  who  are  deemed  to 

[>ose  less  of  a  risk  should  receive  a 
ower  guarantee. 

(2)  Borrowers  should  have  an  equity 
interest  in  any  asset  being  finanoM  with 
the  credit  assistance,  and  business 
borrowera  should  have  substantial 
capital  or  equity  at  risk  in  their  business 
(see  section  in.A.3.(b)  for  additional 
discussion). 

b.  Interest  and  fees  on  direct  loans 
and  fees  on  loan  guarantees  should  be 
set  by  reference  to  the  cost  to  the 
Government  of  making  the  direct  loan  or 
loan  guarantee  and  should  be  reviewed 
at  least  annually. 

(1)  These  charges  shall  be  at  levels 
sufficiently  high  to  cover  the 
Government's  total  cost  of  making  the 
loan  or  guarantee,  including 
administrative  costs  (extension, 
servicing,  and  collection),  and  default 
and  other  subsidy  costs. 

(2)  When  charging  interest  and/or  fees 
at  such  levels  is  statutorily  prohibited  or 
an  agency  considera  it  inconsistent  with 
program  objectives,  the  diffiarenoe 
should  be  justified  in  relation  to 
benefits.  In  addition,  the  agency  must 
request  an  appropriation  in  accordance 
with  the  Federal  Credit  Reform  Act  of 
1990  for  default  and  other  subsidy  costs 
not  covered  by  interest  and  fees. 

(3)  Riskier  borrowers  should  be 
charged  more  than  those  who  pose  less 
risk  in  order  to  encourage  such 
borrowers  to  take  actions  to  reduce  the 
risk  they  pose  to  the  Government. 

c.  Contractual  agreements  should 
include  all  covenants  and  restrictions 
(e.g.,  liability  insurance)  necessary  to 
protest  the  Federal  Govemment's 
interest. 

(1)  Maturities  cm  loans  should  be 
shorter  than  the  estimated  useful 
economic  life  of  any  assets  financed. 

(2)  The  Govemment's  claims  on  assets 
should  not  be  subordinated  to  the 
claims  of  other  lenders  in  the  case  of  a 
borrower's  default  on  either  a  direct 
loan  or  a  guaranteed  loan. 
Subordination  increases  the  risk  of  loss 
to  the  Govemm«it,  since  other  creditors 
would  have  first  claim  on  the  borrower's 
assets. 

d.  In  order  to  minimize  inadvertent 
changes  in  the  amount  of  subsidy, 
interest  rates  to  be  charged  on  direct 
loans  and  any  interest  supplements  for 
guaranteed  loans  should  be  specified  by 
reference  to  the  market  rate  on  a 
benchmark  Treasury  security  rather 
than  as  an  absolute  level.  A  specific 
level  of  interest  rate  should  not  be  cited 
in  legislation  or  in  regulation  because 
such  a  rate  could  soon  become  outdated, 
unintentionally  changing  the  extent  of 
the  subsidy. 
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(1)  The  benchmark  Bnancial  market 
instrument  should  be  a  marketable 
Treasury  security  with  a  similar 
maturity  to  the  direct  loans  being  made 
or  the  non-Federal  loans  being 
guaranteed.  When  the  rate  on  the 
Government  loan  is  intended  to  be 
different  than  the  benchmaric  rate,  it 
should  be  stated  as  a  percentage  of  that 
rate.  The  benchmark  Treasury  security 
must  be  cited  specifically  in  agency 
budget  justifications. 

(2)  Interest  rates  applicable  to  new 
loans  should  be  reviewed  at  least 
quarterly  and  adjusted  to  reflect  changes 
in  the  benchmark  interest  rate.  Loan 
contracts  may  provide  for  either  fixed  or 
floating  interest  rates. 

e.  Maximum  amounts  of  direct  loan 
obligations  and  loan  guarantee 
commitments  must  be  specifically 
authorized  in  advance  in  annual 
appropriations  acts,  except  for 
mandatory  programs  exempt  from  the 
appropriations  requirements  under 
section  504(c)  of  the  Federal  Credit 
Reform  Act  of  1990. 

f.  Financing  for  Federal  credit 
programs  should  be  provided  by 
Treasury  in  accordance  with  the  Federal 
Credit  Reform  Act  of  1990.  Guarantees 
of  the  timely  payment  of  100  percent  of 
the  loan  principal  and  interest  against 
all  risk  create  a  debt  obligation  that  is 
the  credit  risk  equivalent  of  a  Treasury 
security.  Accordingly,  a  Federal  agency 
other  than  the  Department  of  the 
Treasury  may  not  issue,  sell,  or 
guarantee  an  obligation  of  a  type  that  is 
ordinarily  financed  in  investment 
securities  markets,  as  determined  by  the 
Secretary  of  the  Treasury,  unless  the 
terms  of  the  obligation  provide  that  it 
may  not  be  held  by  a  person  or  entity 
other  than  the  Federal  Financing  Bank 
(FFB)  or  another  Federal  agency.  The 
Secretary  of  the  Treasury  may  waive 
this  requirement  with  respect  to 
obligations  that  the  Secretary 
determines:  (1)  are  not  suitable  for 
investments  for  the  FFB  because  of  the 
risks  entailed  in  such  obligations;  or  (2) 
are  or  will  be  financed  in  a  manner  that 
is  least  disruptive  of  private  financial 
markets  and  institutions.  The  benefits  of 
using  the  FFB  must  not  expand  the 
degree  of  subsidy. 

g.  Loan  contracts  should  be 
standardized  where  practicable.  Private 
sector  documents  should  be  used 
whenever  possible,  especially  for  loan 
guarantees. 

5.  Implementation.  The  provisions  of 
this  section  n  will  be  implemented 
through  the  0MB  Qrcular  No.  A-19 
legislative  review  process  and  the  OMB 
Circular  No.  A-11  budget  justification 
and  submission  process. 


a.  Proposed  legislation  on  credit 
programs,  reviews  of  credit  proposals 
made  by  others,  and  testimony  cm  credit 
activities  submitted  by  agencies  under 
the  OMB  Circular  No.  A-19  legislative 
review  process  should  conform  to  the 
provisions  of  this  Grcular. 

Whenever  agencies  propose 
provisions  or  language  not  in 
conformity  with  the  poUdes  of  this 
Circular,  they  will  be  required  to  request 
in  writing  that  the  Office  of 
Management  and  Budget  modify  or 
waive  the  requirement.  Such  requests 
will  identify  the  modification(s),  or 
waiver(s)  requested,  and  also  will  state 
the  reasons  for  the  request  and  the  time 
period  for  which  the  exception  is 
required.  Exceptions,  when  allowed, 
will  ordinarily  be  granted  only  for  a 
limited  time  in  order  to  allow  for  an 
evaluation  by  OMB, 

b.  OMB  will,  upon  written  request, 
provide  technical  advice  on  proposed 
credit  program  provisions  that  would  be 
exceptions  to  the  standards  prescribed 
in  this  section  II.  This  will  avoid  delays 
and  help  to  ensure  consistency  with 
Federal  credit  policies. 

A  checklist  for  reviews  of  legislative 
and  budgetary  proposals  is  included  as 
Appendix  B  to  their  Circular.  Model  bill 
language  that  agencies  may  use  in 
developing  and  reviewing  legislation  is 
provided  in  Appendix  C. 

c.  Every  four  years,  or  more  often  at 
the  request  of  the  OMB  examiner  with 
primary  responsibility  for  the  account, 
the  agency's  annual  budget  submission 
(required  by  OMB  Circular  No.  A-11, 
Section  15.2)  should  include: 

(1)  A  plan  for  periodic,  results- 
oriented  evaluations  of  the  effectiveness 
of  the  program,  and  the  use  of  relevant 
program  evaluations  and/or  other 
analyses  of  program  effectiveness  or 
causes  of  escalating  program  costs.  A 
program  evaluation  is  a  formal 
assessment,  through  objective 
measurement  and  systematic  analysis, 
addressing  the  manner  and  extent  to 
which  credit  programs  achieve  intended 
objectives; 

(2)  A  review  of  the  changes  in 
financial  markets  and  the  status  of 
borrowers  and  beneficiaries  to  verify 
that  continuation  of  the  credit  program 
is  required  to  meet  Federal  objectives,  to 
update  its  justification,  and  to 
recommend  changes  in  its  design  and 
operation  to  improve  efficiency  and 
effectiveness;  and 

(3)  Proposed  changes  to  correct  those 
cases  where  existing  legislation, 
regulations,  or  program  policies  are  not 
in  conformity  with  the  policies  of  this 
section  II.  When  an  agency  does  not 
deem  a  change  in  existing  legislation, 
regulations,  or  program  policies  to  be 


desirable,  it  will  provide  a  justification 
for  retaining  the  non-conformance. 

ni.  Credit  Management  and  Extension 
Policy 

A.  Credit  Extension  Policies 

1.  Applicant  Screening — a.  Program 
Eligibility.  Agencies,  including  private 
lenders  in  guaranteed  loan  programs, 
shall  determine  whether  applicants 
comply  with  statutory,  regulatory,  and 
administrative  eligibility  requirements 
for  loan  assistance.  If  it  is  consistent 
with  program  objectives,  borrowers 
should  be  required  to  certify  and 
document  that  they  have  been  unable  to 
obtain  credit  fit)m  private  sources.  In 
addition,  application  forms  must  require 
the  borrower  to  certify  the  accuracy  of 
information  being  provided  (false 
information  is  subject  to  penalties  under 
18  use.  1001). 

b.  Delinquency  on  Federal  Debt. 
Agencies  shall  determine  whether 
applicants  are  delinquent  on  any 
Federal  debt,  including  tax  debt. 
Agencies  must  include  a  question  on 
loan  application  forms  asking  applicants 
if  they  have  such  delinquencies.  In 
addition,  agencies,  including  guaranteed 
loan  lenders,  shall  use  the  Department 
of  Housing  and  Urban  Development's 
Credit  Alert  Interactive  Voice  Response 
System  (CAIVRS)  to  identify 
delinquencies  on  Federal  debt.  CAIVRS 
offers  direct  on-line  access  for  mortgage 
lenders  to  verify  whether  candidates  for 
Federal  Housing  Administration  (FHA) 
loans  have  any  previous  FHA  loan 
defaults.  The  CAIVRS  data  base  has 
been  expanded  to  include  delinquent 
debt  from  other  major  credit  programs. 
Other  delinquent  receivables,  including 
judgment  liens  against  property  for  debt 
owed  to  the  United  States,  tax  debt,  and 
corporate  debt  may  also  be  added  to  the 
data  base.  All  credit  programs  should 
use  CAIVRS  for  loan  screening  to  ensure 
applicants  are  not  delinquent  on  Federal 
debt. 

Processing  of  applications  should  be 
suspended  when  applicants  are 
delinquent  on  Federal  tax  or  non-tax 
debts,  including  judgment  liens  against 
property  for  a  debt  to  the  Federal 
Government.  (This  provision  does  not 
apply  to  entitlement  awards.)  Processing 
may  continue  only  when  the  debtor 
satisfactorily  resolves  the  debt  (e.g., 
pays  in  full  or  negotiates  a  new 
repayment  plan). 

c.  Credit  Worthiness.  Where  credit 
worthiness  is  a  criterion  for  loan 
approval,  agencies/private  lenders  shall 
determine  that  applicants  have  the 
ability  to  repay  the  loan,  as  well  as  a 
satisfactory  history  of  repaying  debt. 
Credit  reports  and  supplementary  data 
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sources,  such  as  finaBcial  statements 
and  tax  returns,  should  be  used  to  verify 
or  determine  employment,  income,  held 
assets,  and  credit  history. 

2.  Loan  Documentation.  Loan 
origination  RIes  should  contain  loan 
applications,  credit  bureau  reports, 
credit  analyses,  loan  contracts,  and 
other  documents  necessary  to  conform 
to  private  sector  standards  for  that  type 
of  loan.  Accurate  and  complete 
documentation  is  critical  to  providing 
proper  servicing  to  the  debtor,  pursuing 
collection  of  delinquent  debt,  and,  in 
the  case  of  guaranteed  loans,  claims 
payment.  Additional  information  on 
documentation  requirements  is 
available  in  the  credit  supplement  to  the 
Treasury  Financial  Manual. 

3.  Collateral  Requirements.  For  many 
typns  of  loans,  the  Government  can 
reduc3  its  default  risk  and  potential 
losses  tiirough  well-managed  collateral 
requirements. 

a.  Appraisals  ofBeal  Property. 
Appraisals  of  real  property  serving  as 
collateral  for  a  direct  or  guaranteed  loan 
must  be  conducted  in  accordance  with 
the  following  guidelines: 

(1)  Agencies  shall  require  that  all 
appraisals  be  consistent  with  the 
"Uniform  Standards  of  Professional 
Appraisal  Practice,"  promulgated  by  the 
Appraisal  Standards  Board  of  the 
Appraisal  Foundation.  Agencies  shall 
prescribe  additional  appraisal  standards 
as  appropriate. 

(2J  Agencies  shall  ensure  that  all 
credit  transactions  over  $100,000  have 
an  appraisal  prepared  by  a  State 
licensed  or  certified  appraiser  (except 
refinancings  with  no  cash  out  and  those 
transactions  where  the  collateral  is  not 
a  major  factor  in  the  decision  to  extend 
credit).  Agencies  shall  determine  which 
of  these  transactions,  because  of  size 
and/or  complexity,  must  be  performed 
by  a  State  certified  appraiser.  Agencies 
may  also  designate  direct  or  guaranteed 
loans  transactions  under  $100,000  that 
reqiuire  the  services  of  a  licensed  or 
certified  appraiser. 

b.  Loan-to-Value  Ratios.  In  some 
credit  programs,  the  primary  purpose  of 
the  loan  is  to  finance  the  acquisition  of 
an  asset,  such  as  a  single  family  home, 
which  then  serves  as  collateral  for  the 
loan.  Agencias  should  ensure  that 
borrowers  assume  an  equity  interest  in 
such  assets  in  order  to  reduce  defaults 
and  Government  losses.  Federal 
agencies  should  explicitly  define  the 
components  of  the  loan-to-value  (LTV) 
ratio  for  both  direct  and  guaranteed  loan 
programs.  Financing  should  be  limited 
by  not  offering  terms  (including  the 
financing  of  closing  costs)  that  result  in 
a  loan-to-value  ratio  equal  to  or  greater 
than  100  percent.  Furtner,  the  loan 


matiuity  should  be  shorter  than  the 
estimated  useful  economic  life  of  the 
collateral. 

c.  Liquidation  of  Real  Property 
Collateral  for  Guaranteed  Loans.  In 
general,  it  is  not  in  the  Federal 
Government's  financial  interest  to 
assume  the  responsibility  for  managing 
and  disposing  of  real  property  serving  as 
collateral  on  defaulted  guaranteed  loans. 
Private  lenders  should  be  required  to 
liquidate,  through  litigation  if  necessary, 
any  real  property  collateral  for  a 
defaulted  guaranteed  loan  before  filing  a 
default  claim  with  the  guarantor. 

d.  Asset  Management  Standards  and 
Systems.  Agencies  should  establish 
asset  management  standards  and 
systems  for  real  property  acauired  as  a 
result  of  direct  or  guaranteed  loan 
defaults.  Agencies  should  establish 
pohcies  and  procedures  for  the 
acquisition,  management,  and  disposal 
of  such  property.  Inventory  management 
systems  should  be  established  to  track 
all  costs,  including  contractual  costs,  of 
maintaining  and  selling  property. 
Inventory  management  systems  should 
also  generate  management  reports, 
provide  controls  and  monitoring 
capabilities,  and  summarize  information 
for  the  Office  and  Management  and 
Budget  and  the  Department  of  the 
Treasury. 

B.  Management  of  Guaranteed  Loan 
Lenders  and  Servicers 

1.  Lender  Eligibility— a.  Participation 
Criteria.  Agencies  should  establish  and 
publish  in  the  Federal  Register  specific 
eligibility  criteria  for  lender 
participation  in  Federal  guaranteed  loan 
proQ'ams.  These  criteria  should  include: 

(1)  Requirements  that  the  lender  is  not 
currently  debarred/suspended  from 
participation  in  a  Government  contract 
or  delinquent  on  a  Government  debt; 

(2)  Qualification  requirements  for 
principal  officers  and  staff  of  the  lender, 

(3)  Where  apprefpriate  for  new  or  non- 
regulated  lenders  or  lenders  with 
questionable  performance  under  Federal 
guarantee  programs,  fidelity/surety 
bonding  and/or  errors  and  omissions 
insurance  with  the  Federal  Government 
as  a  loss  payee;  and 

(4)  For  lenders  not  regulated  by  a 
Federal  financial  institutions  regulatory 
agency,  financial  and  capital 
requirements,  including  minimum  net 
worth  requirements  based  on  business 
volume. 

b.  Review  of  Eligibility.  Agencies  shall 
.  review  and  dociunent  a  lender's 
eligibility  for  continued  participation  in 
a  guaranteed  loan  program  at  least  every 
two  years.  Ideally,  these  reviews  shoidd 
be  conducted  in  conjunction  with  on- 
site  reviews  of  lender  operations  (see 


B.3)  or  other  required  reviews,  such  as 
renewal  of  a  lender  agreement  (see  B.2). 
Lenders  not  meeting  standards  for 
continued  participation  should  be 
decertified.  In  addition  to  the 
participation  criteria  above,  agencies 
should  consider  lender  performance  as 
a  critical  factor  in  determining 
continued  eligibility  for  participation. 

c.  Fees.  When  authorization  to  do  so, 
agencies  should  assess  non-refundable 
fees  to  defray  the  costs  of  determining 
and  reviewing  lender  eligibility. 

d.  Decertification.  Agencies  should 
establish  specific  procedures  to 
decertify  lenders  or  take  other 
appropriate  action  any  time  there  is: 

(1)  Significant  and/or  continuinfi  non- 
conformance with  agency  standards; 
and/or 

(2)  Failure  to  meet  financial  and 
capital  requirements  or  other  eligibility 
criteria. 

Agency  procedures  should  define  the 
process  and  establish  timetables  by 
which  decertified  lenders  can  apply  for 
reinstatement  of  eligibility. 

e.  Loan  Servicers.  Lenders  transferring 
and/or  assigning  the  right  to  service 
guaranteed  loans  to  a  loan  servicer 
should  use  only  servicers  meeting 
applicable  standards  set  by  the  agency. 
Where  appropriate,  agencies  may  adopt 
standards  for  loan  servicers  established 
by  a  Government  Sponsored  Enterprise 
(GSE)  or  a  similar  organization  (e.g.. 
Government  National  Mortgage 
Association  for  single  family  mortgages) 
and/or  may  authorize  lenders  to  use 
servicers  that  have  been  approved  by  a 
GSE  or  similar  organization. 

2.  Lender  Agreements.  Agencies 
should  enter  into  written  agreements 
with  lenders  that  have  been  determined 
to  be  ehgible  for  participation  in  a 
guaranteed  loan  program.  These 
agreements  should  incorporate  general 
participation  requirements,  performance 
standards,  and  other  apphcable 
requirements  of  this  Circular.  Agencies 
are  encouraged,  where  not  prohibited  by 
authorizing  legislation,  to  set  a  fixed 
duration  for  the  agreement  to  ensure  a 
formal  review  of  the  lender's  eligibility 
for  continued  participation  in  the 
program. 

a.  General  Participation 
Requirements.  Lender  agreements 
should  include: 

(1)  Requirements  for  lender  eligibility, 
including  participation  criteria, 
eligibility  revie  vs,  fees,  and 
decertification  (see  section  1.,  above); 

(2)  Agency  and  lender  responsibilides 
for  sharing  the  risk  of  loan  defaults  (see 
section  n.3.a.(l));  and,  where  feasible, 

(3)  Maximum  delinquency,  defoult, 
and  claim  rates  for  lenders,  taking  into 
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account  individual  program 
characteristics. 

b.  Performance  Standards.  Agencies 
should  include  due  diligence 
requirements  for  originating,  servicing, 
and  collecting  loans  in  their  lender 
agreements.  This  may  be  accomplished 
by  referencing  agency  regulations  or 
guidelines.  Examples  of  due  diligence 
standards  include  collection  procedures 
for  past  due  accounts,  delinquent  debtor 
counseling  procedures,  and  litigation  to 
enforce  loan  contracts.  Agencies  should 
ensure,  through  the  claims  review 
process,  that  lenders  have  met  these 
standards  prior  to  making  a  claims 
payment.  Agencies  should  reduce  claim 
amounts  or  reject  claims  for  lender  non- 
performance. 

c.  Reporting  Requirements.  Credit 
agencies  require  certain  data  to  monitor 
the  health  of  their  guaranteed  loan 
portfolios,  track  and  evaluate  lender 
performance,  and  satisfy  0MB, 
Treasury,  and  other  reporting 
requirements.  Examples  of  these  data 
include: 

(1)  Activity  Indicators — Number  and 
amount  of  outstanding  guaranteed  loans 
at  the  beginning  and  end  of  the 
reporting  period  and  the  agency  share  of 
the  risk;  number  and  amoimt  of 
guaranteed  loans  made  during  the 
reporting  period;  and  number  and 
amount  of  guaranteed  loans  terminated 
during  the  period. 

(2)  Status  Indicators — ^A  schedule 
showing  the  number  and  amount  of  past 
due  loans  by  "age"  of  the  delinquency, 
and  the  number  and  amount  of  loans  in 
foreclosure  or  liquidation  (when  the 
lender  is  responsible  for  such  activities). 

Agencies  may  have  several  sources  for 
such  data,  but  some  or  all  of  the 
information  may  best  be  obtained  from 
lenders  and  servicers.  Lender 
agreements  should  identify  needed 
information  to  be  provided  on  a 
quarterly  basis  (or  other  reporting 
period  based  on  the  level  of  lending  and 
payment  activity). 

d.  Loan  Servicers.  Lender  agreements 
must  specify  that  loan  servicers  must 
meet  applicable  participation 
requirements  and  performance 
standards.  The  agreement  should  also 
specify  that  servicers  acquiring  loans 
must  provide  any  information  necessary 
for  the  lender  to  comply  with  reporting 
requirements  to  the  agency.  Servicers 
may  not  resell  the  loans  except  to 
qualified  servicers. 

3.  Lender  and  Servicer  Reviews.  To 
evaluate  and  enforce  lender  and  servicer 
performance,  agencies  should  conduct 
on-site  reviews.  Agencies  should 
summarize  review  findings  in  written 
reports  with  recommended  corrective 


actions  and  submit  them  to  agency 
review  boards  (see  section  L4.b.l). 

Reviews  should  be  conducted 
biennially  where  possible;  however, 
agencies  should  conduct  annual  on-site 
reviews  for  all  lenders  and  servicers 
with  substantial  loan  volume  or  whose: 

a.  Financial  performance  measures 
indicate  a  deterioration  in  their 
guaranteed  loan  portfolios; 

b.  Portfolio  has  a  high  level  of  defaults 
for  guaranteed  loans  less  than  one  year 
old; 

c.  Overall  default  rates  rise  above 
acceptable  levels;  and/or 

d.  Poor  performance  results  in 
monetary  penalties  or  an  abnormally 
high  number  of  reduced  or  rejected 
claims. 

Agencies  are  encouraged  to  develop  a 
lender/servicer  classification  system 
which  assigns  a  risk  rating  based  on  the 
above  factors.  This  risk  rating  can  be 
used  to  establish  priorities  for  on-site 
reviews  and  monitor  the  effectiveness  of 
corrective  actions. 

Reviews  should  be  conducted  by 
special  agency  program  compliance 
staff.  Inspector  General  staff,  and/or 
independent  auditors.  Where  possible, 
agencies  with  similar  programs  should 
coordinate  their  reviews  to  minimize 
the  burden  on  lenders/servicers  and 
maximize  use  of  scarce  resources. 
Agencies  should  also  utiUze  the 
monitoring  efforts  of  GSEs  and  similar 
organizations  for  guaranteed  loans  that 
have  been  "pooled." 

4.  Corrective  Actions.  If  a  review 
indicates  that  the  lender/servicer  is  not 
in  conformance  with  all  program 
requirements,  agencies  should 
determine  the  seriousness  of  the 
problem.  For  minor  non-compliances, 
agencies  and  the  lender  or  servicer 
should  agree  on  corrective  actions. 
However,  agencies  should  establish 
penalties  for  more  serious  and  frequent 
offenses.  Penalties  may  include  loss  of 
guarantees,  reprimands,  probation, 
suspension,  and  decertifrcation. 

TV.  Managing  the  Federal  Government's 
Receivables 

The  Government  must  service  and 
collect  debts,  including  defaulted 
guaranteed  loans  acquired  by  the 
Government,  in  a  manner  that  best 
protects  the  value  of  the  Government's 
assets.  Mechanisms  must  be  in  place  to 
collect  and  record  payments  and 
provide  accounting  and  management 
information  for  effective  stewardship. 
These  servicing  activities  can  be  carried 
out  by  the  agency,  or  obtained  through 
a  cross-servicing  arrangement  with 
another  agency  or  a  contract  with  a 
private  sector  firm.  Under  certain 
conditions,  it  may  be  advantageous  to 


sell  loans  or  other  debts  and  transfer 
servicing  and  collection  responsibilities 
to  the  private  sector. 

1.  Accounting  and  Financial 
Reporting — a.  Accounting  and  Financial 
Reporting  Systems.  Agencies  shall 
establish  accotmting  and  financial 
reporting  systems  to  meet  the  standards 
provided  in  this  Circular,  OMB  Circular 
No.  A-127,  "Financial  Management 
Systems,"  and  other  government-wide 
requirements.  These  systems  shall  be 
capable  of  accounting  for  obligations 
and  outlays  and  of  meeting  the  reporting 
requirements  of  OMB  and  Treasury, 
including  those  associated  with  the 
Federal  Credit  Reform  Act  and  the  Chief 
Financial  Officers  Act. 

b.  Agency  Reports.  Comprehensive 
reports  on  the  status  of  loan  portfolios 
and  receivables  shall  be  used  to  evaluate 
management  effectiveness.  Agencies 
shall  prepare,  in  accordance  with  the 
CFOs  Act  and  OMB  guidance,  annual 
financial  statements  which  include  loan 
programs  and  other  receivables.  The 
Office  of  Inspector  General  or  an 
independent  external  auditor  should 
audit  agency  financial  statements 
annually. 

Agency  reports  and  financial 
statements  shall  be  consistent  or 
reconcilable  with  amoimts  reported  in 
the  agency's  budget  submission  to  OMB 
and  in  Treasury  SF  220-fl,  "Report  on 
Guaranteed  Loans,"  and  SF  220-9, 
"Report  on  Accounts  and  Loans 
Receivable  Due  from  the  Public." 

2.  Loan  Servicing  Requirements. 
Agency  servicing  requirements,  whether 
performed  in-house  or  obtained  front 
another  agency  or  private  sector  firm, 
must  meet  the  standards  described 
below. 

a.  Documentation.  Approved  loan 
files  (or  other  systems  of  records)  shall 
contain  adequate  and  up-to-date 
information  reflecting  terms  and 
conditions  of  the  loan,  payment  history, 
including  occurrences  of  delinquencies 
and  defaults,  and  any  subsequent  loan 
actions  which  result  in  payment 
deferrals,  refinancing,  or  rescheduling. 

b.  Billing  and  Collections.  Agencies 
shall  ensure  that  there  is  routine 
invoicing  of  payments,  and  that  efficient 
mechanisms  are  in  place  to  collect  and 
record  payments.  Where  appropriate, 
borrowers  should  be  encouraged  to  use 
pre-authorized  debits  when  making 
payments. 

c.  Escrow  Accounts.  Agency  servicing 
systems  must  process  tax  and  insurance 
deposits  and  payments  for  housing  and 
other  long-term  real  estate  loans  through 
an  escrow  account.  These  systems  must 
also  be  capable  of  analyzing  escrow 
balances  to  adjust  required  deposit 
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amounts  in  order  to  prevent 
deficiencies. 

d.  Referring  Account  Information  to 
Credit  Reporting  Agencies.  Agency 
servicing  systems  must  be  able  to 
identify  and  refer  debts  to  credit 
bureaus  in  accordance  with  the  Debt 
Collection  Act  of  1982,  as  amended. 
Agencies  shall  refer  to  credit  bureaus: 

(1)  All  non-tariff  and  non-tax 
consumer  accoimts  with  delinquent 
payments  in  excess  of  $100;  and 

(2)  All  commercial  accounts  (current 
and  delinquent)  in  excess  of  $100. 

3.  Loan  Asset  Sales  and  Prepayment 
Programs — a.  Loan  Asset  Sales 
Programs.  Loan  asset  sales  may  be 
undertaken  to: 

(1)  Improve  Credit  Management. 
Improvement  in  the  management  and 
performance  of  loan  portfolios, 
including  better  loan  origination, 
documentation,  and  servicing;  and 

(2)  Realize  Administrative  Savings. 
Net  reduction  of  agency  resource  needs 
by  t-ansferring  servicing  and  collection 
functions  to  the  private  sector. 

b.  Prepayment  Programs.  Agencies 
shall  initiate  prepayment  programs 
when  statutorily  mandated.  Other 
prepayment  programs  may  not  be 
initiated  without  the  approval  of  0MB 
and  Treasury.  Delinquent  borrowers 
may  participate  in  a  prepayment 
program  only  if  past  due  principal, 
interest,  and  charges  are  paid  in  full 
prior  to  their  request  to  prepay  the 
balance  owed. 

c.  Financial  Advisor.  A  financial 
advisor  shall  be  engaged  by  the  agency 
to  conduct  a  portfolio  valuation  and 
compare  pricing  options  for  a 
prepayment  program  or  loan  asset  sale. 
Based  on  the  financial  advisor's  report, 
the  agency  shall  develop  a  schedule  and 
plan,  which  must  include  an  analysis  of 
the  pricing  option  selected.  The  pricing 
option  must  be  carefully  selected  to 
avoid  undue  cost  to  the  Government  or 
additional  subsidy  to  the  borrower.  Any 
additional  subsidy  will  require  budget 
authority,  which  must  be  appropriated 
or  otherwise  made  available.  Prior  to 
proceeding  with  the  sale,  agencies  shall 
submit  their  plan  and  proposed  pricing 
option  to  0MB  and  Treasury  for  review 
and  approval. 

d.  Loan  Asset  Sales  Guidelines. 
Guidelines  for  loan  asset  sales  and 
prepayment  programs  have  been 
established  to  ensure  that  agencies  meet 
the  policy  requirements  of  this  Circular 
(see  the  credit  supplement  to  the 
Treasxuy  Financial  Manual).  The  agency 
shall  consult  with  0MB  and  Treasury 
throughout  the  sales/prepayment 
process  to  ensure  consistency  with 
policy  and  guidelines. 


V.  Delinquent  Debt  Collection 

Agencies  shall  have  a  fair  but 
aggressive  program  to  recover 
delinquent  debt,  including  defaulted 
guaranteed  loans  acquired  by  the 
Federal  Government.  Each  agency  will 
establish  a  collection  strategy  consistent 
with  its  statutory  authority  that  seeks  to 
return  the  debtor  to  a  current  payment 
status  or.  failing  that,  maximize 
collections  on  the  debt. 

1 .  Standards  for  Defining  Delinquent 
and  Defaulted  Debt— a.  Direct  Loans. 
Agencies  shall  consider  a  direct  loan 
accoimt  to  be  delinquent  when  an 
agreed-upon  payment  is  not  paid  by  the 
due  date,  or  by  the  end  of  any  "grace 
period"  established  in  the  loan 
agreement. 

b.  Guaranteed  Loans.  Loans 
guaranteed  or  insured  by  the  Federal 
Government  are  in  default  when  the 
borrower  breaches  the  loan  agreement 
with  the  private  sector  lender.  It 
becomes  a  default  to  the  Federal 
Government  when  the  guaranteeing 
Federal  agency  repurchases  the  loan  or 
pays  reinsurance  on  the  loan.  The 
repurchased  default  becomes  a 
receivable  and  is  subject  to  the  debt 
collection  provisions  of  this  Circular. 

c.  Other  Debt.  Overpayments  to 
contractors,  grantees,  employees,  and 
beneficiaries;  fines;  penalties;  and  other 
debts  are  delinquent  when  the  debtor 
does  not  pay  or  resolve  the  debt  within 
30  days  of  the  due  date  or  30  days  after 
the  notification  of  the  debt  is  mailed  to 
the  debtor,  and  has  elected  not  to 
exercise  any  available  appeals  or  has 
exhausted  all  agency  appeal  processes. 

2.  Collection  Strategy  for  Delinquent 
Debt.  Agencies  shall  establish  an 
accurate  and  timely  reporting  system  to 
notify  collection  staff  when  a  receivable 
becomes  delinquent.  Each  agency  shall 
develop  a  systematic  process  for  the 
collection  of  identified  delinquent 
accounts.  Collection  strategies  should 
take  advantage  of  the  full  range  of 
available  techniques  while  recognizing 
programs  needs  and  statutory  authority. 

3.  Collection  Techniques — a.  Dunning 
Procedures.  As  soon  as  an  account 
becomes  delinquent,  dunning  notices  or 
demand  letters  should  be  sent  to  the 
debtor.  The  number  and  frequency  of 
such  letters  will  vary  by  size,  type,  and 
age  of  debt.  These  letters  should 
incorporate,  as  appropriate,  due  process 
notices  for  referring  deUnquent  accoimts 
to  credit  reporting  agencies,  initiating 
Federal  salary  offset,  referring  accounts 
to  the  Internal  Revenue  Service  for  tax 
refund  offset,  and  referring  debt  to  legal 
counsel  for  litigation. 

Agencies  are  also  encouraged  to 
contact  the  debtor  in  person  or  by 


telephone  where  such  action  would 
facilitate  determination  of  the  cause  of 
the  delinquency  and  return  of  the 
account  to  a  current  status. 

b.  Rescheduling  Debt.  Rescheduling 
changes  the  original  terms  of  the  debt  to 
provide  a  repayment  plan  that  reflects 
the  borrower's  current  financial 
position.  Agencies  shall  permit 
rescheduling  of  payments  only  when  it 
is  in  the  best  interest  of  the  Government 
and  the  agency  has  determined  that 
recovery  of  all  or  a  portion  of  the 
amount  owned  is  reasonably  assured. 
Loan  modifications  with  additional  cost 
to  the  Government  not  included  in  the 
original  subsidy  estimate  will  require 
additional  budget  authority. 

c.  Administrative  Offset.  Agencies 
may  collect  delinquent  debt  by 
offsetting  payments  due  to  the  debtor 
under  other  Federal  loans,  grants, 
contracts,  or  payments.  Offsets  can  be 
applied  by  the  agency  owed  the 
delinquent  debt,  or  by  other  agencies 
upon  request  of  the  agency  to  which  the 
delinquent  debt  is  owed. 

(1)  Agencies  shall  implement 
administrative  offset  in  accordance  with 
the  Federal  Claims  Collection 
Standards,  4  CFR  102.3-4.  and  Federal 
Acquisition  Regulations  (FAR),  Subpart 
32.6.  Administrative  offset  against  State 
and  local  governments  is  permitted 
under  common  law. 

(2)  Agencies  may  not  attempt  to  offset 
a  contract  if  the  contract  is  being 
adjudicated  under  the  Contract  Disputes 
Act  (CDA)  or  Federal  Acquisition 
Regulations,  Subpart  32.6.  Once  such  a 
contract  has  been  adjudicated,  then 
offsets  under  the  Debt  Collection  Act 
may  be  initiated  for  any  balance  of 
funds  still  owed  the  contractor.  This 
does  not  preclude  an  agency  fttim 
offsetting  non-disputed  contracts  of  the 
contractor  involved. 

(3)  Grants,  cooperative  agreements,  or 
contracts  which  are  paid  in  advance 
(e.g.,  payment  is  made  in  advance  of 
performance  or  before  costs  are 
incurred)  generally  are  not  subject  to 
offset  because: 

(a)  Such  payments  do  not  constitute  a 
"Government  debt";  and 

(b)  Offsets  could  have  the  effect  of 
defeating  or  interfering  with  the 
purposes  of  the  payment. 

(4)  Offsets  may  be  attempted  where 
funds  are  paid  out  to  the  recipient  on  a 
reimbursement  basis  and  the  recipient 
has  already  satisfied  the  program 
requirements.  Reimbiu^able  payments 
due  may  be  offset  because  they  clearly 
represent  a  Government  debt,  at  least  to 
the  extent  of  the  particular 
reimbursement.  Agencies  may  consider 
converting  a  problem  recipient  with  a 
history  of  poor  performance  to 
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reinrbureabkB  ptymenU  In  anticipation 
of  a  future  n«ed  to  efiect  an  of!a«t. 

d.  Ck)Hection  Agencies.  (1)  All 
accoimts  that  are  six  months  or  more 
past  due  must  be  txirned  over  to  a 
collaction  contractor  unless  the 
accounts  are  eligible  for  the  Federal 
salary  or  administrative  oHset  programs, 
or  are  in  litigation.  However,  agencies 
are  encouraged  to  use  collection 
agencies  at  any  time  after  the  account 
(including  guaranteed  loans  acquired  by 
the  Federal  Government)  becomes 
delinquent 

(2)  Th«  cost  of  coUecticHi  contractor 
fees  will  be  added  to  the  amount  of  the 
debt.  Actual  fees  paid  to  a  collection 
contractor  will  be  based  on  the  amount 
collected,  if  any. 

e.  Federal  Employee  Salary  Offset. 
The  salaries  of  Federal  employees  who 
are  delinquent  on  debts  to  the 
Government  (including  individuals  who 
are  personally  liable  for  the  debts  of 
partnerships  and  corporations,  and  who 
can  be  identified  by  SSN)  may  be  offset 
to  recover  the  amount  owed.  Agencies 
shall  make  arrangements  for  annual 
matching  of  their  delinquent  debtor  files 
against  the  employment  rosters 
maintained  by  the  Office  of  Personnel 
Management,  the  Department  of 
Defense,  and  other  Federal  employers. 
such  as  the  legislative  and  judicial 
branches.  Employees  who  do  not  repay 
in  full,  enter  into  repayment 
agreements,  or  otherwise  resolve 
delinquent  debts  after  notification,  will 
have  their  salaries  offset. 

(1)  Under  the  Debt  Collection  Act  of 
1982,  as  amended,  up  to  15  percent  of 
an  employee's  disposable  pay  may  be 
offset  each  pay  period. 

(2)  Agencies  nave  the  option  of 
referring  delinquent  accounts  ot  Federal 
employees  to  the  Department  of  Justice 
to  effect  offset  on  a  defauU  judgment  in 
accordance  with  section  124  of  P.L.  97- 
276.  This  provision  allows  collection  of 
25  percent  of  salary  after  a  judgment  is 
obtained. 

f.  Tax  Refund  Offset.  Tax  refund  offset 
authority  requires  agencies  to  recover 
delinquent  debt  by  offsetting  tax  refunds 
due  the  delinquent  debtor  (either 
individuals  or  corporations).  Delinquent 
debtors  will  be  notified  of  the  planned 
referral  of  their  accounts  to  the  IRS  and 
be  given  the  opportunity  to  dispute  or 
resolve  the  d^t  All  delinquent 
accounts  not  resolved  must  be  referred 
annually  to  the  IRS  for  tax  refund  offset 
in  accordance  wiih  guidance  provided 
by  OMB  and  the  Department  of  the 
Treasury. 

g.  Referral  for  Litigation.  Agencies 
shall  refer  delinquent  accounts  to  the 
Department  of  Justice,  or  use  other 
litigation  authority  that  may  be 


available,  as  soon  as  there  is  suffidant 
reason  to  conclude  that  full  or  partial 
recovery  of  the  debt  can  best  be 
achieved  throuf^  litigation.  Referrals  to 
Justice  should  be  made  in  accordance 
with  the  Federal  Claims  Collections 
Standards.  If  the  debtor  does  not  come 
forward  with  a  voluntary  payment  after 
the  claim  has  been  referred  for 
litigation,  a  suit  shall  promptly  be 
initiated. 

(1)  In  consultation  with  the 
Department  of  Justice,  agencies  shall 
establish  a  system  to  account  for: 

(a)  claims  referred  to  Justice;  and 

(b)  claims  closed  by  Justice  and 
returned  to  agencies. 

(2)  Agencies  shall  accelerate  claim 
referrals  to  the  Department  of  Justice  in 
those  districts  where  the  Department 
contracts  with  private  law  firms  for  debt 
collection. 

4.  Interest.  Penalties,  and 
Administrative  Ckists—a.  Policy.  Except 
where  applicable  statutes,  regulations, 
loan  agreements,  or  contracts  prohibit  or 
explicitly  set  such  charges  (and  certain 
other  exemptions  under  4  CFR 102), 
agencies  shall: 

(1)  Assess  interest,  penalties,  and 
administrative  costs  on  outstanding 
delinquent  debt  in  accordance  with  4 
CFR  part  102.  including  a  notification 
procedure  to  inform  debtors  of 
impending  charges;  and 

(2)  Calculate  interest  and  penalty 
charges  against  the  total  liability  to  the 
Federal  Government  inclined  through 
the  delinquency.  Agencies  may  apply 
interest  to  unpaid  interest,  penalties, 
and  administrative  charges,  if  any,  when 
these  costs  have  been  added  to  the  loan 
principal  under  a  rescheduling 
agreement. 

b.  Interest.  (1)  Interest  shall  accrue 
from  the  date  on  which  notice  of  the 
debt  and  interest  charges  is  mailed  or 
delivered  to  the  debtor.  The  minimum 
annual  rate  of  interest  that  agencies 
shall  charge  is  the  current  cost  of  funds 
to  the  U.S.  Treasury. 

(2)  Agencies  must  adjust  the  interest 
rate  on  delinquent  debt  to  conform  with 
the  rate  established  by  a  U.S.  Court 
when  a  judgment  has  been  obtained. 

c.  Penalties.  Agencies  shall  assess  a 
penalty  charge,  not  to  exceed  six 
percent  a  year,  on  any  portion  of  a  debt 
that  is  delinquent. 

d.  Administrative  Costs.  (1) 
Administrative  costs  include  both  the 
direct  and  indirect  costs  incurred  in 
collecting  debts  from  the  time  they 
become  delinquent  until  the  time 
collections  are  made  or  agency 
collection  efforts  cease.  There  is  no 
statutory  authority  to  recover  costs 
incurred  prior  to  an  account  becoming 
delinquent.  Calculation  of 


administrative  costs  should  be  baaed  on 
actual  costs  incurred  or  upon  an 
analysis  establishing  an  average  of 
additional  costs  incurred  by  the  agency. 

(2)  For  those  accounts  that  are 
successfully  htigated,  costs  to  litigate 
the  case  by  the  Department  of  Justice 
will  be  determined  by  the  courts  at  the 
time  of  judgment  and  added  to  the 
judgment  amoimt 

5.  Write-off  and  Close-Out 
Procedures.  Effective  write-off  and 
close-out  procedures  ensure  proper 
accounting  for  the  costs  of  credit 
programs,  and  allow  management  to 
focus  its  efforts  on  delinquent  accounts 
with  the  greatest  potential  for  collection. 
Agencies  shall  develop  a  two-step 
process  that: 

(1)  Identifies  and  removes 
uncollectible  accounts  from  the  active 
portfolio  through  write-off,  although 
collection  efforts  may  continue 
(individual  write-offs  greater  than 
$100,000  require  approval  of  the 
Department  of  Justice);  and 

(2)  Establishes  close-out  procedures 
that  result  in  the  termination  of  all 
collection  activity  and  elimination  of 
the  accounts  from  all  further  servicing. 
Agencies  shall  report  closed  out 
accounts  over  $600  to  the  IRS  as  taxable 
income  (Form  1099-G).  Amounts  less 
than  $600  may  be  reported  at  an 
agency's  discretion. 

Appendix  B  to  Circular  No.  A-129 

Checklist  for  Credit  Program  Legislation. 
Testimony,  and  Budget  Submissions 

The  following  checklist  provides 
guidelines  to  be  followed  in  reviewing 
credit  program  legislation,  testimony, 
and  budget  submissions. 

The  checklist  is  to  be  used  by 
agencies  and  OMB  in  proposing 
legislation,  reviewing  credit  proposals, 
and  preparing  testimony  on  credit 
activities.  If  the  proposed  provisions  or 
language  are  not  in  conformity  with  the 
policies  of  this  circular  as  listed  in  these 
checklists,  agencies  will  be  required  to 
request  in  writing  that  the  Office  of 
Management  and  Budget  modify  or 
waive  the  requirement.  Such  requests 
will  identify  the  modirication(s)  or 
waiveris)  requested,  and  also  will  state 
the  reasons  for  the  request  and  the  time 
period  for  which  the  exception  is 
required.  Exceptions,  when  allowed, 
will  ordinarily  be  granted  only  for  a 
limited  time,  in  oi^er  to  allow  for 
continuing  review  by  OMB. 

Agencies  are  to  use  the  checklist  in 
the  budget  submission  process  lor  ihe 
evaluation  of  existing  legislation, 
regulations,  or  program  policies.  The 
OMB  budget  examiner  with  primary 
responsibility  for  the  credit  account  will 
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determine  the  use  of  this  checklist.  Use 
of  the  list  includes  review  of  changes  in 
financial  markets  and  the  status  of 
borrowers  and  beneficiaries  to  ensure 
that  Federal  objectives  require 
continuation  of  the  credit  program.  If 
these  policies  are  found  to  be  not  in 
conformity  with  the  poficies  of  this 
Circular,  agencies  will  propose  changes 
to  correct  the  inconsistency  in  their 
annual  budget  submission  and 
justification  to  OMB  and  the  Congress. 
When  an  agency  does  not  deem  a 
change  in  existing  legislation, 
regulations,  or  policies  to  be  desirable, 
it  will  provide  a  justification  for 
retaining  the  existing  non-conforming 
legislation  or  policies  in  its  budget 
submission  to  OMB  at  the  request  of  the 
budget  examiner. 

Checklist — Federal  credit  program 
justification  should  include  the 
following  elements: 

1.  Program  title: 

2.  Form  of  Assistance  (direct  or 
guarantee): 

3.  Reason  this  form  of  assistance  was 
chosen: 

4.  Federal  objectives  of  this  program: 

5.  Reasons  why  Federal  credit 
assistance  is  the  best  means  to  achieve 
these  objectives: 

6.  Any  draft  bill  establishing  a  credit 
program  should  contain  the  following: 

•  Authorization  to  extend  direct  loans 
or  make  loan  guarantees  subject  to  the 
requirements  of  the  Federal  Credit 
Reform  Act  of  1990. 

•  Authorization  and  requirement  for  a 
subsidy  appropriation. 

•  Cap  on  volume  of  obligations  or 
commitments. 

•  Terms  and  conditions  defined 
sufficiently  and  precisely  enough  to 
estimate  subsidy  rate.  (State  estimated 
subsidy  of  this  program  (rate  and  dollar 
amount).) 

•  Authorization  of  administrative 
expenses. 

7.  [Describe  briefly  the  existing  and 
potential  private  sources  of  credit  (and 
type  of  institution): 

8.  Explain  reasons  why  private 
sources  of  financing  and  their  terms  and 
conditions  must  be  supplemented  and 
subsidized,  including: 

•  To  correct  a  capital  market 
imperfection, 

•  To  subsidize  borrowers  or  other 
beneficiaries,  and/or 

•  To  encourage  certain  activities. 

9.  State  reasons  why  a  federal  credit 
subsidy  is  the  most  efficient  way  of 
providing  assistance,  how  it  provides 
assistance  in  overcoming  market 
imperfections,  and  how  it  redresses 
inadequate  private  financing. 

10.  Summarize  briefly  the  benefits 
expected  ft-om  the  program.  Can  the 


value  of  these  benefits  (or  some  of  these 
benefits)  be  estimated  in  dollar  terms?  If 
so,  state  the  estimate  of  their  value. 
Further  information  on  conducting  cost- 
benefit  analysis  can  be  found  in  OMB 
Circular  No.  A-94. 

11.  Describe  the  methods  used  to 
evaluate  the  program  and  the  results  of 
evaluations  that  have  been  made. 

12.  Describe  any  elements  of  program 
design  which  encourage  and 
supplement  private  lending  activity, 
such  that  private  lending  is  displaced  to 
the  smallest  degree  possible  by  agency 
programs. 

13.  Estimate  the  expected 
administrative  (including  origination, 
serving,  and  collection)  costs  of  the 
credit  program  (dollar  amoimts  over 
next  5  fiscal  years). 

14.  Prohibitions: 

•  Agencies  will  not  guarantee 
federally  tax-exempt  obligations  directly 
or  indirectly. 

•  Agencies  will  not  subordinate 
direct  loans  to  tax-exempt  obligations 

15.  Financial  standards: 
Risk  sharing: 

•  Lenders  and  borrowers  share  a 
substantial  stake  in  full  repayment 
according  to  the  loan  contract. 

•  Private  lenders  who  extend 
Government  guaranteed  credit  bear  at 
least  20  percent  of  the  loss  from  any 
default. 

•  Borrowers  deemed  to  pose  less  of  a 
risk  receive  a  lower  guarantee  as  a 
percentage  of  the  total  loan  amount. 

•  Borrowere  have  an  equity  interest  in 
any  psset  being  financed  by  the  credit 
assistance. 

Fees  and  interest  rates: 

•  Interest  and  fees  cover,  or  at  least 
are  proportional  to,  default  and  other 
costs,  including  administrative 
expenses. 

•  Interest  rates  charged  to  borrowers 
(or  interest  supplements)  not  set  at  an 
absolute  level,  but  instead  set  by 
reference  to  the  rate  (yield)  on 
marketable  Treasury  securities  with  a 
similar  maturity  to  the  direct  loans 
being  made  or  the  non-Federal  loans 
being  guaranteed. 

Protecting  the  Government's  interest: 

•  Contractual  agreements  include  all 
covenants  and  restrictions  (e.g.,  liability 
insurance)  necessary  to  protect  the 
Federal  Government's  interest. 

•  Maturities  on  loans  shorter  than  the 
estimated  useful  economic  life  of  any 
assets  financed. 

•  The  Government's  claims  on  assets 
not  subordinated  to  the  claim  of  other 
lendera  in  the  case  of  a  borrower's 
default. 

•  Loan  contracts  to  be  standardized 
and  private  sector  documents  used  to 
the  extent  possible. 


Appendix  C  to  Circular  No.  A-129 

Model  Bill  Language  for  Credit  Progmms 
A  Bill 

Be  it  enacted  by  the  Senate  and  House 
of  Representatives  of  the  United  States 
of  America  in  Congress  assembled. 

That,  this  Act  may  be  cited  as 

Authorization 

Sec.  2.  (1)  The  Administrator  is 
authorized  to  make  or  guarantee  loans  to 
*  •  '  (Define  eUgible  applicants). 

(2)  There  are  authorized  to  be 

appropriated  $ for  the  cost  of 

direct  loan  obligations  or  loan  guarantee 
commitments  authorized  in  subsection 
(1)  for  each  of  the  fiscal  years  •  •  • 
(List  fiscal  years  for  which  authorization 
applies). 

Terms  and  Conditions 

Sec.  3.  Loans  made  or  guaranteed 
under  this  Act  will  be  on  such  terms 
and  conditions  as  the  Administrator 
may  prescribe,  except  that: 

(1)  The  Administrator  will  allow 
credit  to  any  prospective  borrower  only 
when  it  is  necessary  to  alleviate  a  credit 
market  imperfection,  or  when  it  is 
necessary  to  achieve  specified  Federal 
objectives  by  providing  a  credit  subsidy 
and  a  credit  subsidy  is  the  most  efficient 
way  to  meet  those  objectives  on  a 
borrower-by-borrower  basis. 

(2)  Loans  made  or  guaranteed  will 
provide  for  complete  amortization 
within  a  period  not  to  exceed 

years,  or percent 

of  the  useful  life  of  any  physical  asset 
to  be  financed  by  the  loan,  whichever  is 
less  as  determined  by  the  Administrator. 

(3)  No  loan  made  or  guaranteed  to  any 

one  borrower  will  exceed percent 

of  the  cost  of  the  activity  to  be  financed, 

or  $ whichever  is  less,  as 

determined  by  the  Administrator. 

(4)  No  loan  guaranteed  to  any  one 
borrower  will  exceed  80%  of  the 
outstanding  principal  on  the  loan. 
Borrowers  who  are  deemed  to  pose  less 
of  a  risk  will  receive  a  lower  guarantee 
as  a  percentage  of  the  loan  amoimt. 

(5)  No  loan  made  or  guaranteed  will 
be  subordinated  to  another  debt 
contracted  by  the  borrower  or  to  any 
other  claims  against  the  borrower. 

(6)  No  loan  will  be  guaranteed  unless 
the  Administrator  determines  that  the 
lender  is  responsible  and  that  adequate 
provision  is  made  for  servicing  the  loan 
on  reasonable  terms  and  protecting  the 
financial  interest  of  the  United  States. 

(7)  No  loan  will  be  guaranteed  if  the 
income  from  such  loan  is  excluded  from 
gross  income  for  the  purposes  of 
Chapter  1  of  the  Internal  Revenue  Code 


5776 


Federal  RegiMer  /  Vol  58.  Na  13  /  Friday.  January  22.  1993  i  Notices 


of  1986,  as  amMided,  or  if  the  guarantee 
provides  significant  collateral  or 
sacuhty.  as  determined  by  th« 
Administrator,  for  other  obUgations  the 
income  from  which  is  so  excluded. 

(81  Direct  loans  and  interest 
supplements  on  guaranteed  loans  will 
be  at  an  interest  rate  that  is  set  by 
reference  to  a  benchmark  interest  rate 
(yield)  on  marketable  Treasury 
securities  with  a  similar  maturity  to  the 
direct  loans  being  made  or  the  non- 
Federal  loans  being  guaranteed.  The 
minimum  interest  rate  of  these  loans 

will  be  (at) percent  above)  (no  more 

than percent  below)  the  interest 

rate  of  the  benchmark  financial 
instrument. 

(9)  The  minimum  interest  rate  of  new 
loans  will  be  adjusted  every  month(s) 
(weeks)  (days)  to  take  account  of 
changes  in  the  interest  rate  of  the 
benchmark  financial  instnunent. 

(10)  Any  securities  of  a  type  that  is 
ordinarily  financed  in  investment 
securities  markets,  as  determined  by  the 
Secretary  of  the  Treasury,  and  that  are 
100  percent  guaranteed  by  the  program 
shall  be  financed  through  the 
Department  of  the  Treasury  as  direct 
loans,  attributable  to  the  agency. 

(11)  Fees  or  premiums  for  loan 
guarantee  or  insurance  coverage  will  be 
assessed  by  reference  to  the  cost  to  the 
Government  of  such  coverage.  The 
minimum  guarantee  fee  or  insurance 
premium  will  be  (at)  (no  more  tlian 

percent  below)  the  level  sufficient 

to  cover  the  agency's  costs  to  the 
Government  of  the  expected  default 
claims  and  other  obligations.  Loan 
guarantee  fees  will  be  reviewed  every 

month(s)  to  ensure  that  the  fees 

assessed  on  new  loan  guarantees  are  at 
a  level  sufficient  to  cover  the  referenced 
percentage  of  the  agency's  most  recent 
estimates  of  its  costs. 

(12)  Any  guarantee  will  be  conclusive 
evidence  that  said  guarantee  has  been 
properly  obtained,  that  the  underlying 
loan  qualifies  for  such  guarantee:  and 
that,  but  for  fraud  or  material 
misrepresentation  by  the  holder,  such 
guarantee  will  be  presumed  to  be  valid, 
legal,  and  enforceable. 

(13)  The  Administrator  will  prescribe 
exphcit  standards  for  use  in  periodically 
assessing  the  credit  risk  of  new  and 
existing  direct  loans  or  guaranteed 
loans.  The  Administrator  must  find  that 
there  is  a  reasonable  assurance  of 
repayment  before  extending  credit 
assistance. 

(14)  New  direct  loans  may  not  be 
obligated  and  new  loan  g\iarantees  may 
not  be  committed  except  to  the  extent 
that  appropriations  of  budget  authority 
to  cover  their  costs  are  made  in  advance. 


as  required  in  section  504  of  the  Federal 
Credit  Reform  Act  of  199a 

(15)  Within  the  resources  and 
authority  available,  gross  obligations  for 
the  principal  amount  of  direct  loans 
offered  by  the  Administrator  will  not 

exceed  S ,  or  the  amount  specified 

in  appropriations  acts  in  each  of  fiscal 
years.  •  •  •  (List  fiscal  years  for  which 
authorization  applies).  Commitments  to 
guarantee  loans  may  be  made  by  the 
Administrator  only  to  the  extent  that  the 
total  loan  principal,  any  part  of  which 

is  guaranteed,  will  not  exceed  $ , 

or  the  amount  specified  in 
appropriations  acts  in  each  of  the  fiscal 
years,  •  •  •  (List  fiscal  years  for  which 
authorization  appUes). 

Payment  Of  Losses 

Sec.  4(a).  If.  as  a  result  of  a  default  by 
a  borrower  under  a  guaranteed  loan, 
after  the  holder  thereof  has  made  such 
further  collection  efforts  and  instituted 
such  enforcement  proceedings  as  the 
Administrator  may  require,  the 
Administrator  determines  that  the 
holder  has  suffered  a  loss,  the 
Administrator  will  pay  to  such  holder 

percent  of  such  loss,  as  specified  in 

the  guarantee  contract.  Upon  making 
any  such  payment,  the  Administrator 
will  be  subrogated  to  all  the  rights  of  the 
recipient  of  the  payment.  The 
Administrator  will  be  entitled  to  recover 
from  the  borrower  the  amount  of  any 
payments  made  pursuant  to  any 
guarantee  entered  into  under  this  Act. 

(b)  The  Attorney  General  will  take 
such  action  as  may  be  appropriate  to 
enforce  any  right  accruing  to  the  United 
States  as  a  result  of  the  issuance  of  any 
guarantee  under  this  Act. 

(c)  Nothing  in  this  section  will  be 
construed  to  preclude  any  forbearance 
for  the  benefit  of  the  borrower  which 
may  be  agreed  upon  by  the  parties  to  the 
guaranteed  loan  and  approved  by  the 
Administrator,  provided  that  budget 
authority  for  any  resulting  subsidy  costs 
as  defined  under  the  Federal  Credit 
Reform  Act  of  1990  is  available. 

(d)  Notwithstanding  any  other 
provision  of  law  relating  to  the 
acquisition,  handling,  or  disposal  of 
property  by  the  United  States,  the 
Administrator  will  have  the  right  in  his 
discretion  to  complete,  recondition, 
reconstruct,  renovate,  repair,  maintain, 
operate,  or  sell  any  property  acquired  by 
him  pursuant  to  the  provisions  of  this 
Act. 
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HnancW  M«naoein«nt  Systems 

AOenCY:  Office  of  Management  and 

Budget,  Executive  Office  of  the 

President. 

ACTION:  Proposed  Revision  of  0MB 

Circular  No.  A-127. 

SUMMARY:  The  Office  of  Management 
and  Budget  is  revising  Circular  No.  A- 
127.  Fmancial  Management  Systems. 
This  notice  proposes  revisions  to 
requirements  for  executive  branch 
agency  financial  management  systems. 
DATES:  Persons  who  wish  to  comment 
on  the  proposed  revisions  to  Circular 
No.  A-127  should  submit  their 
comments  by  February  22. 1993. 
ADDRESSES:  Comments  should  be 
addressed  to:  Federal  Financial  Systems 
Branch.  Office  of  Federal  Financial 
Management.  Office  of  Management  and 
Budget,  room  10236,  New  Executive 
Office  Building,  Washington.  DC  20503. 
FOR  FURTHER  WFORMATKM  CONTACT: 
Federal  Financial  Systems  Branch, 
Office  of  Federal  Financial 
Management,  Office  of  Management  and 
Budget.  (202)  395-6903.  Copies  of  the 
current  Circular  can  be  obtained  from 
the  address  above. 

SUPPLEMENTARY  INFORMATX)N: 

Backgroond 

Circular  No.  A-127  was  issued  on 
December  19. 1984.  to  provide  policies 
and  procedures  for  developing, 
operating,  evaluating,  and  reporting  on 
financial  management  systems.  This 
Circular  requires  establishment  of  a 
single,  integrated  financial  management 
system  at  each  executive  branch  agency 
to  provide  complete,  reliable, 
consistent,  and  timely  financial 
information  supporting  Federal 
government  operations.  OMB's 
objectives  in  revising  this  Circular  are  to 
eliminate  uimecessary  overlap  between 
Circular  No.  A-127  and  Drculars  A- 
123."Intemal  Control  Systems'VA- 
130, "Management  of  Federal 
Information  Resources",  clarify 
terminology  and  definitions,  update  the 
Circular  for  statutory  and  policy 
changes,  clarify  certain  agency 
responsibilities  and  eliminate  outdated 
guidance. 

(1)  Eliminate  unnecessary  overlap 
with  Circular  No.  A-123  involving 
policies  for  management  control  and 
Federal  Managers"  Financial  Integrity 
Act  (FMFIA)  reporting  and  Circular  No. 
A-130  involving  policies  for 
information  systems.  The  revised 
Circular  focuses  specifically  on 
requirements  for  financial  management 
systems.  Policies  and  guidance 
pertaining  to  reviews  of  financial 


management  systems  for  FMFIA  vrill  be 
covered  under  a  subsequent  revision  to 
Grcular  No.  A-123.  Circular  No.  A-130 
focuses  on  information  systems  and 
information  technology  management 
policy  for  the  management  of 
information  resources.  The  proposed 
revisions  to  Circular  No.  A-127  clarify 
that  financial  management  systems  are  a 
subset  of  information  systems  and, 
therefore,  subject  to  the  poUcies 
established  in  Circular  No.  A-130.  Some 
pohcy  statements  proposed  in  the 
revision  to  Circular  No.  A-127  duplicate 
existing  policy  in  Circular  No.  A-130  in 
order  to  provide  added  emphasis  to 
certain  Rnancial  management  system 
requirements.  0MB  also  plans  to 
provide  periodic  supplemental  guidance 
for  areas  with  more  dynamic 
requirements,  such  as  financial 
management  plan  preparation  and 
FMFIA  report  guidance. 

(2)  Clanfy  terminology  and 
definitions  which  caused  confusion  on 
the  interpretation  of  data  on  financial 
management  systems.  These  changes  are 
consistent  with  definitions  and 
terminology  used  in  Circular  No.  A-11 
involving  preparation  and  submission  of 
budget  estimates  and  in  0MB  guidance 
for  developing  CEO  Financial 
Management  5-Year  Plans  and  for 
preparing  FMFIA  reports.  This  revision 
specifically  clarifies  what  constitutes  a 
single,  integrated  financial  management 
system.  This  definition  has  not  been 
clear  in  past  publications. 

(3)  Update  the  Circular  for  statutory 
and  policy  changes.  Since  the  Circular 
was  first  issued  in  1984,  there  have  been 
numerous  statutory  and  policy  changes 
substantially  afiiecting  financial 
management  systems.  The  Circular 
provides  for  the  impact  of  these  changes 
by  establishing  sections  on  financial 
management  system  requirements  and 
financial  management  system 
improvements. 

The  financial  management  system 
requirements  section  establishes 
specific  financial  management  system 
requirements  and  identifies 
authoritative  sources  for  standards 
covering  information,  reporting, 
functional,  and  accounting  standards. 
Specifically,  the  proposed  Circular 
recognizes  the  core  financial  system 
requirements  published  by  the  Joint 
Financial  Management  Improvement 
Program  [JFMIP)  and  the  U.S. 
Government  Standard  General  Ledger 
(SGL)  published  by  the  Department  of 
the  Treasury  as  financial  management 
system  requirements.  It  also  requires 
financial  management  systems  to  be 
able  to  provide  the  data  required  to 
prepare  financial  statements  in 
accordance  with  the  accounting 
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standards  recommended  by  the  Federal 
Accounting  Standards  Advisory  Board 
(FASAB)  and  reporting  policies  and 
requiremepts  prescribed  by  OMB  and 
the  Department  of  the  Treasury. 

The  nnandal  management  system 
improvements  section  was  added  to 
highlight  requirements  for  the 
implementation  of  financial 
management  systems.  This  section 
covers  general  financial  management 
system  development  and  operating 
requirements  and  includes  guidance  on 
cross-servicing,  use  of  "off-Sie-shelP' 
software,  and  developing  custom 
financial  system  software.  This  section 
also  places  a  strong  emphasis  on  the 
need  for  system  designs  to  support 
improvement  in  agency  work  processes. 

(4)  Clarify  agency  responsibilities  for 
financial  management  systems.  The 
revised  Circular  makes  reference  to  the 
Chief  Financial  Officers  Act  where 
responsibilities  for  financial 
management  systems  were  clearly 
defined.  The  revised  Circular  also  refers 
to  responsibilities  outlined  in  other 
OMB  circulars. 

(5)  Eliminate  outdated  guidance.  The 
revised  Circular  rescinds  OMB  Circular 
No.  A-127  issued  December  19, 1984 
and  OMB  Publications  M-«5-10 
"Financial  Management  and  Accounting 
Objectives"  and  M-85-16  "Guidelines 
for  Evaluating  Financial  Management/ 
Accoimting  Systems." 

Frank  HodsoU. 

Deputy  Director  for  Management. 

Attachment 


Circular  No.  A-127 
Revised 

To  The  Heads  of  Executive  Departments 
and  Establishments 

Subject:  Financial  Management  Systems 

1.  Purpose:  OMB  Qrcular  No.  A-127 
(hereafter  referred  to  as  Circular  A-127) 
prescribes  policies  and  standards  for 
executive  departments  and  agencies  to 
follow  in  developing,  operating, 
evaluating,  and  reporting  on  financial 
management  systems. 

2.  Rescission:  This  Circular  replaces 
and  rescinds  Circular  A-127  dated 
December  19, 1984.  This  Circular  also 
rescinds  OMB  memorandimi  M-85-10, 
"Financial  Management  and  Accoimting 
Objectives"  and  M-85-16,  "Guidelines 
for  Evaluating  Financial  Management/ 
Accounting  Systems." 

3.  Authorities:  This  Circular  is  issued 
pursuant  to  the  Chief  Financial  Officers 
Act  of  1990,  P.L.  101-576  and  the 
Federal  Managers  Financial  Integrity 
Act  of  1982,  P.L  97-255  as  incorporated 


in  31  U.S.C.  3512  et  seq.;  and  the  Budget 
and  Accounting  Act,  as  amended  (31 
U.S.C.  Chapter  11). 

4.  Apphcability  and  Scope. 

a.  The  policies  in  this  Circular  apply 
to  the  financial  management  systems  of 
all  agencies  as  defined  in  Section  5  of 
this  Circular.  Agencies  not  included  in 
the  CFOs  Act  are  exempted  from  certain 
requirements  as  noted  in  Section  9  of 
this  Circular. 

b.  The  policies  contained  in  OMB 
Circxilar  No.  A-130,  "Management  of 
Federal  Information  Resoiirces" 
(hereafter  referred  to  as  Circular  A-130) 
govern  agency  management  of 
information  systems.  The  policies 
contained  in  Circular  A-130  apply  to  all 
agency  information  resources,  including 
financial  management  systems  as 
defined  in  this  Circular. 

c.  The  pohcies  and  procedures 
contained  in  OMB  Circular  No.  A-123. 
"Internal  Control  Systems,"  (hereafter 
referred  to  as  Circular  A-123)  govern 
executive  departments  and  agencies  in 
establishing,  maintaining,  evaluating, 
improving,  and  reporting  on  internal 
controls  in  their  program  and 
administrative  activities.  Policies  and 
references  pertaining  to  intwnal 
controls  contained  in  this  Circular  serve 
to  amplify  policies  contained  in  Circular 
A-123  or  highlight  requirements  unique 
to  financial  management  systems. 

5.  Definitions.  For  the  purposes  of  this 
Circular,  the  following  definitions 
apply: 

The  tum  "agency"  means  any 
executive  department,  mihtary 
department,  independent  agency, 
government  corporation,  government 
controlled  corporation,  or  other 
establishment  in  the  executive  branch  of 
the  government,  excluding  the  U.S. 
Postal  Service. 

The  term  "information  system"  means 
the  organized  collection,  processing, 
transmission,  and  dissemination  of 
information  in  accordance  with  defined 
procedures,  whether  automated  or 
manual.  Information  systems  include 
non-financial,  financial,  and  mixed 
systems  as  defined  in  this  Circular. 

The  term  "financial  system"  means  an 
information  system,  comprised  of  one  or 
more  applications,  that  is  used  for  any 
of  the  following: 

— Collecting,  processing,  maintaining, 
transmitting,  and  reporting  data 
about  financial  events; 

— Supporting  financial  planning  or 
budgeting  activities; 

— Accumulating  and  reporting  cost 
information;  or 

— Supporting  the  preparation  of 
financial  statements. 

A  financial  system  supports  the 
financial  functions  required  to  track 
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financial  events,  provide  financial 
information  significant  to  the  financial 
management  of  the  agency,  and/or 
required  for  the  preparation  of  financial 
statements. 

A  financial  system  encompasses 
automated  and  manual  processes, 
procedures,  controls,  data,  hardware, 
software,  and  support  personnel 
dedicated  to  the  operation  and 
maintenance  of  system  functions.  A 
financial  system  may  include  multiple 
applications  that  are  integrated  through 
a  common  database  or  are  electronically 
interfaced,  as  necessary,  to  meet  defined 
data  and  processing  requirements. 

The  term  "non-financial  system" 
means  a  system  that  supports  non- 
financial  mnctions  of  the  Federal 
government  or  components  thereof  and 
any  financial  data  included  in  the 
system  are  insignificant  to  agency 
financial  management  and/or  not 
required  for  the  preparation  of  financial 
statements. 

The  term  "mixed  system"  means  a 
system  that  supports  both  financial  and 
non-financial  functions  of  the  Federal 
government  or  components  thereof. 

The  term  "financial  management 
systems"  means  financial  management 
systems  consists  of  financial  systems 
and  the  financial  portions  of  mixed 
systems  necessary  to  support  financial 
management. 

The  term  "single,  integrated  financial 
management  system"  means  a  unified 
set  of  financial  systems  and  the 
financial  portions  of  mixed  systems 
encompassing  the  software,  hardware, 
personnel,  processes  (manual  and 
automated],  procedures,  controls  and 
data  necessary  to  carry  out  financial 
management  functions,  manage 
financial  operations  of  the  agency  and 
report  on  the  agency's  financial  status  to 
central  agencies.  Congress  and  the 
public.  Unified  means  that  the  systems 
are  planned  for  and  managed  together, 
operated  in  an  integrated  fashion,  and 
linked  together  electronically  in  an 
efficient  and  effective  manner  to 
provide  agency-wide  financial  system 
support  necessary  to  carry  out  the 
agency's  mission  and  support  the 
agency's  financial  management  needs. 

The  term  "application  (financial  or 
mixed  system)"  means  a  group  of 
interrelated  components  of  financial  or 
mixed  systems  which  supports  one  or 
more  functions  and  has  the  following 
characteristics: 

— A  common  data  base 

— Common  data  element  definitions 

— Standardized  processing  for  similar 
types  of  transactions 

— Common  version  control  over 
software 


The  term  "financial  event"  means 
financial  event  is  any  occiurence  having 
financial  consequences  to  the  Federal 
government  related  to  the  receipt  of 
appropriations  or  other  financial 
resources;  acquisition  of  goods  or 
services:  payments  or  collections; 
recognition  of  guarantees,  benefits  to  be 
provided,  or  oUier  potential  liabilities; 
or  other  reportable  financial  activities. 

The  term  "woric  process"  means  a 
series  of  activities  operating  together  to 
achieve  an  end  or  desired  result 
(mission,  goal  or  objective).  A  work 
process  is  a  workflow  or  series  of  steps 
necessary  for  the  initiation,  tracking  and 
delivery  of  services  or  outputs.  The 
process  reflects  how  resources  are 
managed  to  deliver  the  services  or 
outputs  and  may  cut  across  existing  or 
future  organizational  boundaries. 

6.  Policy.  Financial  management  in 
the  Federal  government  requires 
accountability  of  financial  and  program 
managers  for  financial  results  of  actions 
taken,  control  over  the  Federal 
government's  financial  resources  and 
protection  of  Federal  assets.  To  enable 
these  requirements  to  be  met,  financial 
management  systems  must  be  in  place 
to  process  and  record  financial  events 
effectively  and  efficiently,  and  to 
provide  complete,  timely,  reliable  and 
consistent  information  for  decision 
makers  and  the  public. 

The  Federal  government's  financial 
management  system  policy  is  to 
establish  government-wide  financial 
systems  and  compatible  agency  systems, 
with  standardized  information  and 
electronic  data  exchange  between 
central  management  agency  and 
individual  operating  agency  systems,  to 
meet  the  requirements  of  good  financial 
management.  These  systems  shall 
provide  complete,  reliable,  consistent, 
timely  and  useful  financial  management 
information  on  Federal  government 
operations  to  enable  central 
management  agencies,  individual 
operating  agencies,  divisions,  bureaus 
and  other  subunits  to  carry  out  their 
fiduciary  responsibilities;  deter  fi'aud, 
waste,  and  abuse  of  Federal  government 
resources;  and  facilitate  efficient  and 
effective  delivery  of  programs  through 
relating  financial  consequences  to 
program  performance. 

In  support  of  this  objective,  each 
agency  shall  establish  and  maintain  a 
single,  integrated  financial  management 
system  that  complies  with: 
— Applicable  accounting  principles, 
standards,  and  related  requirements 
as  defined  by  0MB  and  the 
Department  of  the  Treasury; 
— Internal  control  standards  as 
defined  in  Circular  A-123  (revised 
August  4, 1986)  and/or  successor 


documents;  and 
— Policies  and  requirements 
prescribed  by  OMB,  the  Department 
of  the  Treasury  and  the  agency. 
An  agency's  single,  integrated 
financial  management  system  shall 
comply  with  the  characteristics  outlined 
in  Section  7  of  this  Circular. 

7.  Financial  Kfanagen^ent  System 
Requirements.  Agency  financial 
management  systems  shall  comply  with 
the  following  requirements: 

a.  Agency-wide  Financial  Information 
Classification  Structure.  The  design  of 
the  financial  management  systems  shall 
reflect  an  agency-wide  financial 
information  classification  structure  that 
is  consistent  with  the  Standard  General 
Ledger,  provides  for  tracking  of  specific 
program  expenditures,  and  covers 
financial  and  financially  related 
information.  This  structure  will 
minimize  data  redundancy,  ensure  that 
consistent  information  is  collected  for 
similar  transactions  throughout  the 
agency,  encourage  consistent  formats  for 
entering  data  directly  into  the  financial 
management  systems,  and  ensure  that 
consistent  information  is  readily 
available  and  provided  to  internal 
managers  at  all  levels  within  the 
organization.  Financial  management 
systems'  designs  shall  support  agency 
budget,  accounting  and  financial 
management  reporting  processes  by 
providing  consistent  information  for 
budget  formulation,  budget  execution, 
programmatic  and  financial 
management,  performance  measurement 
and  financial  statement  preparation. 

b.  Integrated  Financial  Management 
Systems.  Financial  management  systems 
shall  be  designed  to  provide  for  effective 
and  efficient  interrelationships  between 
software,  hardware,  personnel, 
procedures,  controls,  and  data 
contained  within  the  systems.  In  doing 
so,  they  shall  have  the  following 
characteristics: 

Common  Data  Elements.  Standard 
data  classifications  (definitions  and 
formats)  shall  be  established  and  used 
for  recording  financial  events.  Common 
data  elements  shall  be  used  to  meet 
reporting  requirements  and,  to  the 
extent  possible,  used  throughout  the 
agency  for  collection,  storage  and 
retrieval  of  financial  information. 
Government-wide  information 
standards  (e.g.,  the  Standard  General 
Ledger)  and  other  external  reporting 
requirements  shall  be  incorporated  into 
the  agency's  standard  data  classification 
requirements. 

Common  Transaction  Processing. 
Common  processes  shall  be  used  for 
processing  similar  kinds  of  transactions 
throughout  the  system  to  enable  these 
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transactions  to  be  reported  in  a 
consistent  manner. 

Consistent  Internal  Controls.  Internal 
controls  over  data  entry,  transacticHi 
processing  and  reporting  shall  be 
applied  consistently  throughout  the 
system  to  ensure  the  validity  of 
information  and  protection  of  Federal 
government  resources. 

Efficient  Transaction  Entry.  Financial 
system  designs  shall  eliminate 
unnecessary  duplication  of  transaction 
entry.  Wherever  appropriate,  data 
needed  by  the  systems  to  support 
flnancial  functions  shall  be  entered  only 
once  and  transferred  automatically  to 
appropriate  accoimts  or  other  parts  of 
the  system  through  electronic  means 
consistent  with  the  time  requirements  of 
normal  business/transaction  cycles. 

c.  Application  of  the  U.  S. 
Govf-rnment  Standard  General  Ledger  at 
the  Transaction  Level.  Financial  events 
shall  be  f<>corded  by  agencies 
throughout  the  tinancial  management 
system  applying  the  requirements  of  the 
U.S.  Government  Standard  General 
Ledger  (SGL)  at  the  transaction  level. 
Application  of  the  SGL  at  the 
transaction  level  means  that  the 
Rnancial  management  systems  will 
process  transactions  following  the 
definitions  and  defined  uses  of  the 
general  ledger  accounts  as  described  in 
the  SGL.  Compliance  with  this  standard 
requires: 

Data  in  Financial  Reports  Consistent 
with  the  SGL  All  reports  produced  by 
the  systems,  whether  used  internally  or 
externally,  shall  provide  financial  data 
that  can  be  traced  directly  to  Ae  SGL 
accoimts. 

Transactions  Recorded  Consistent 
with  SGL  Rules.  The  criteria  (e.g., 
timing,  processing  rules/conditions)  for 
recording  financial  events  in  all 
financial  management  systems  shall  be 
consistent  with  accounting  transaction 
definitions  and  processing  rules  defined 
in  the  SGL. 

Supporting  Transaction  Detail  for 
SGL  Accounts  Readily  Available. 
Transaction  detail  supporting  SGL 
accounts  shall  be  available  in  the 
financial  management  systems  and 
directly  traceable  to  specific  SGL 
account  codes. 

d.  Federal  Accounting  Standards. 
Agency  financial  management  systems 
shall  maintain  accounting  data  to  permit 
reporting  in  accordance  with  accounting 
standards  recommended  by  the  Federal 
Accounting  Standards  Advisory  Board 
(FASAB)  and  issued  by  the  Director  of 
0MB,  and  reporting  requirements 
issued  by  the  Director  of  0MB  and  the 
Secretary  of  the  Treasury.  Where  no 
accounting  standards  have  been 
recommended  by  FASAB  and  issued  by 
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the  Director  of  0MB,  the  systems  shall 
maintain  data  in  accordance  with  the 
applicable  accounting  standards  used  by 
the  agency  for  preparation  of  its 
financial  statements.  Agency  financial 
management  systems  shall  be  designed 
flexibly  to  adapt  to  changes  in 
accounting  standards. 

e.  Financial  Reporting.  The  agency 
financial  management  system  shall  meet 
the  following  agency  reporting 
requirements. 

Agency  Financial  Management 
Reporting.  The  agency  financial 
management  system  shall  be  able  to 
provide  financial  information  in  a 
timely  and  useful  fashion  to  (1)  suppcvt 
management's  fiduciary  role;  (2)  support 
the  legal,  regulatory  and  other  special 
management  requirements  of  the 
agency;  (3)  support  budget  formulation 
and  execution  functions;  (4)  support 
fiscal  management  of  program  delivery 
and  program  decision  making,  (5) 
comply  with  internal  and  external 
reporting  requirements,  including,  as 
necessary,  the  requirements  for  financial 
statements  prepared  in  accordance  with 
the  form  and  content  prescribed  by 
0MB  and  reporting  requirements 
prescribed  by  Treasury;  and  (6)  monitor 
the  financial  management  system  to 
ensure  the  integrity  of  financial  data. 

Performance  Measures.  Agency 
financial  management  svstems  shall  be 
able  to  capture  and  produce  the 
financial  information  required  for 
program  performance,  financial 
performance,  and  financial  management 
performance  measures  needed  for 
budgeting,  program  management  and 
financial  statement  presentation.  As 
new  performance  measures  are 
estabUshed,  agencies  shall  incorporate 
the  necessary  information  and  reporting 
requirements,  as  appropriate  and 
feasible,  into  their  financial 
management  systems. 

f.  Budget  Reporting.  Agency  financial 
management  systems  shall  enable  the 
agency  to  prepare,  execute  and  report  on 
the  agency's  budget  in  accordance  with 
the  requirements  of  0MB  Circular  No. 
A-ll  (Preparation  and  Submission  of 
Budget  Estimates),  OMB  Circular  No.  A- 
34  (Instructions  on  Budget  Execution) 
and  other  circulars  and  bulletins  issued 
by  the  Office  of  Management  and 
Budget. 

g.Functional  Requirements.  Agency 
financial  management  systems  shall 
conform  to  existing  applicable 
functional  requirements  for  the  design, 
development,  operation,  and 
maintenance  of  financial  management 
systems.  Functional  requirements  are 
defined  in  a  series  of  publications 
entitled  Federal  Financial  Management 
Systems  Requirements  issued  by  the 


Joint  Financial  Management 
Improvement  Program  (JFMIP). 
Additional  functional  requirements  may 
be  established  through  OMB  drculart 
and  bulletins  and  the  Treasury 
Financial  ManuaL  Agencies  are 
expected  to  implement  expeditiously 
new  functional  requirements  as  they  are 
established  and/or  made  effective. 

h.  Computer  Security  Act 
Requirements.  Agencies  shall  plan  for 
and  incorporate  security  controls  in 
accordance  with  the  Computw  Security 
Act  of  1987  and  Circular  A-130  for 
those  financial  management  systems 
that  contain  "sensitive  information"  as 
defined  by  the  Computer  Seauity  Act 
i.  Documentation.  Agency  financial 
managemient  systems  and  processing 
instructions  shall  be  clearly 
documented  in  hard  copy  or 
electronically  in  accordance  with  (a)  the 
requirements  contained  in  the  Federal 
Financial  Management  Systems 
Requirements  documents  published  by 
JFMIP  or  (b)  other  applicable 
requirements.  All  docimientation 
(software,  system,  operations,  user 
manuals,  operating  procedures,  etc) 
shall  be  kept  up-to-date  and  be  readily 
available  for  examination.  System  user 
documentation  shall  be  in  sufficient 
detail  to  permit  a  person, 
knowledgeable  of  the  agency's  programs 
and  of  systems  generally,  to  obtain  a 
comprehensive  understanding  of  the 
entire  operation  of  each  system. 
Technical  systems  documentation  such 
as  requirements  documents,  systems 
specifications  and  operating 
instructions  shall  be  adequate  for 
technical  personnel  to  update  and 
maintain  the  system. 

j.  Internal  Controls.  The  financial 
management  systems  shall  include  a 
system  of  internal  controls  that  ensure 
resource  use  is  consistent  with  laws, 
regulations,  and  policies;  resources  are 
safeguarded  against  waste,  loss,  and 
misuse;  and  reliable  data  are  obtained, 
maintained,  and  disclosed  in  reports. 
'Appropriate  internal  controls  shall  be 
applied  to  all  system  inputs,  processing, 
and  outputs.  Such  system  related 
controls  form  a  portion  of  the  internal 
control  structure  required  by  Circular 
A-123. 

k.  Training  and  User  Support. 
Adequate  training  and  appropriate  user 
support  shall  be  provided  to  the  users 
of  the  financial  management  systems, 
based  on  the  level,  responsibility  and 
roles  of  individual  users,  to  enable  the 
users  of  the  systems  at  all  levels  to 
understand,  operate  and  maintain  the 
system. 

1.  Maintenance.  On-going 
maintenance  of  the  filiuncial 
management  systems  shall  be  performed 
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to  enable  the  systems  to  continue  to 
operate  in  an  effective  and  efficient 
manner.  The  agency  shall  periodically 
evaluate  how  effectively  and  efficiently 
the  Hnandal  management  systems 
support  the  agency's  changing  business 
practices  and  make  appropriate 
modifications. 

(Note:  Sections  7  i.  k  and  1  may  be 
covered  in  Circular  A-130  in  a  future 
revision.  These  sections  will  be  adjusted 
as  necessary  to  eUminate  any  overlap.) 

8.  Financial  Management  System 
Improvements.  In  improving  financial 
management  systems,  agencies  shall 
follow  the  information  technology 
management  policies  presented  in 
Qrcular  A-130.  In  addition,  agencies 
shall  comply  with  the  following  policies 
in  designing,  developing,  implementing, 
operating  and  maintaining  financial 
management  systems: 

a.  Improvement  in  Agency  Work 
Processes.  Designs  for  financial  systems 
and  mixed  systems  shall  be  based  on  the 
financial  and  programmatic  information 
and  processing  needs  of  the  agency.  As 
part  of  any  financial  management 
system  design  effort,  agencies  are  to 
analyze  how  system  improvements,  new 
technology  supporting  financial 
management  systems,  and  modifications 
to  work  processes  can  together  enhance 
agency  operations  and  improve  program 
and  financial  management.  The 
reassessment  of  information  and 
processing  needs  shall  be  an  integral 
part  of  the  determination  of  system's 
requirements.  Process  redesign  shall  be 
considered  an  essential  step  towards 
meeting  user  needs  in  program 
management,  financial  management, 
and  budgeting.  Concurrent  with 
developing  and  implementing 
integrated  financial  management 
systems,  agencies  shall  consider 
program  operations,  roles  and 
responsibilities,  and  policies/practices 
to.  identify  related  changes  necessary  to 
facihtate  financial  management  systems 
operational  efficiency  and  effectiveness. 

b.  Cost  Effective  and  Efficient 
Development  and  Operation  of 
Financial  Management  Systems. 
Financial  management  system 
development  and  implementation 
efforts  shall  seek  cost  effective  and 
efficient  solutions  as  required  by 
Circular  A-130.  A  custom  software 
development  approach  for  financial 
management  systems  shall  be  used  a.s  a 
last  resort  and  only  after  consideration 
of  all  appropriate  software  options, 
including  the  following: 

— Use  of  the  agency's  existing  system 
with  enhancements/upgrades, 

— Use  of  another  system  within  the 
department/ agency, 

— Use  of  an  existing  system  at  another 


department/agency, 
— ^Development  of  the  system  using  a 
commercial  "off-the-shelf  software 
package 
— Use  of  a  system  under  development 

at  another  department,  or 
— Use  of  a  private  vendor's  service. 
The  cost  effectiveness  of  developing 
custom  software  shall  be  clear  and 
documented  in  a  benefit/cost  analysis 
that  includes  the  justification  of  the 
unique  nature  of  the  systems  functions 
that  preclude  the  use  of  alternative 
approaches.  This  analysis  shall  be  made 
available  to  OMB  for  review  upon 
request. 

c.  Cross  or  Private  Servicing.  Cross  or 
private  servicing  of  financial  system 
support,  where  one  agency  or  a  division 
within  an  agency  provides  financial 
management  software  and  processing 
support  to  another  agency  or  division 
within  an  agency,  shall  be  used 
whenever  feasible  and  cost  effective,  as 
a  solution  to  meet  Federal  government 
financial  management  system  needs. 
Agencies  providing  cross-servicing 
support  shall  ensure  that  systems  are 
maintained  appropriately;  fees  for 
service  are  reasonable;  adequate 

conversion  support  is  provided; 
procedures,  training  and  documentation 
are  available  and  periodic  service 
reviews  are  conducted.  Small  agencies 
are  particularly  encouraged  to  use  cross- 
servicing  to  meet  fundamental  core 
financial  and  payroll/personnel 
processing  and  reporting  requirements. 

d.  Use  of  "Off-the-shelf^'  Software. 
GSA  shall  maintain  the  Financial 
Management  System  Software  (FMSS) 
Multiple  Award  Schedule  for  vendors 
providing  acceptable  software  which 
meets  the  core  financial  system 
requirements  as  defined  in  the  Core 
Federal  Financial  Management  System 
Requirements  document  published  by 
JFMIP.  Such  software  packages  will  be 
"benchmarked,"  as  appropriate,  by  an 
independent  team  approved  by  the 
OMB  Office  of  Federal  Financial 
Management  (OFFM)  or  its  designee  to 
assure  the  software  complies  with  such 
requirements. 

Agencies  replacing  software  to  meet 
core  financial  system  requirements  must 
use  "off-the-shelf  software  from  the 
GSA  FMSS  Multiple  Award  Schedule 
unless  a  waiver  is  granted  under  the 
Federal  Information  Resources 
Management  Regulations  (FIRMR). 
Agencies  obtaining  such  a  waiver  must 
ensure  the  system,  whether  resulting 
from  a  custom  software  development 
approach  or  from  software  existing 
within  or  external  to  the  agency,  is 
"benchmarked"  by  an  independent 
team  approved  by  OFFM  or  its  designee. 


Financial  management  system 
software  meeting  requirements  beyond 
the  scope  of  the  Core  Federal  Financial 
Management  System  Requirements 
document  may  also  be  made  available 
under  the  GSA  FMSS  Multiple  Award 
Schedule  as  agreed  to  by  the  OFFM  or 
its  designee. 

e.  Joint  Development  of  Software. 
Agencies  with  similar  financial 
management  functions,  after 
considering  "off-the-shelf  software 
solutions,  are  encouraged  to  undertake 
joint  development  efforts  by  pooling 
resources  and  developing  common 
approaches  for  meeting  similar  financial 
functions.  The  designs  for  jointly 
developed  software  shall  contain  the 
flexibihty  and  other  features  needed  for 
transportability  of  the  system  to  other 
agencies  and/or  cross-servicing. 

f.  Transfer  of  Agency  Financial 
Management  Software.  In  cases  where 
an  agency  determines  it  is  more  efficient 
and  effective  to  use  or  adopt  the 
software  of  another  agency  to  meet  its 
financial  management  system 
requirements,  the  agency  shall  ensure 
the  following: 

(1)  The  software  meets  the  financial 
management  system  requirements  in 
Section  7  of  this  Circular. 

(2)  A  formal  written  agreement  on  the 
transfer  of  software  is  prepared  and 
approved  by  all  parties.  The  agreement 
shall  cover  the  full  scope  of  support 
services  to  be  provided  including 
system  modifications,  maintenance  and 
related  costs; 

(3)  Any  necessary  support 
requirements  not  covered  in  the 
agreement  shall  be  provided  by  the 
agency  and  such  support,  including 
implementation  support  and  training, 
shall  be  assessed  and  determined  to  be 
adequate. 

(4)  An  ongoing  relationship  for 
determining  future  enhancements  shall 
be  established  between  the  parties 
involved. 

Any  compensation  arrangements  for 
the  transfer  of  tKe  software  shall 
conform  to  Circular  A-130  policies. 

9.  Assignment  of  Responsibilities. 

a.  Agency  Responsibilities.  Agencies 
shall  perform  the  financial  management 
system  responsibilities  prescribed  by 
legislation  referenced  in  Section  3 
"Authorities"  of  this  Circular.  In 
addition,  each  agency  shall  take  the 
following  actions: 

(1)  Develop  and  Maintain  an  Agency- 
wide  Inventory  of  Financial 
Management  Systems. 

Agencies  are  required  to  maintain  an 
inventory  of  existing  and  proposed 
financial  management  systems. 
Annually  CFOs  Act  agencies  vnll 
provide  OMB  with  financial 


management  system  infonnation  in 
compliance  with  the  Rnancial  system 
planning  guidance  issued  by  0MB  for 
the  Agency  CFO  5- Year  Financial 
Management  Plan.  Financial 
management  systems  shall  be  included 
in  the  agency  infonnation  systems 
inventory  following  the  information 
system  inventory  policies  established  in 
0MB  Circular  A-130. 

(2)  Develop  and  Maintain  Agency- 
wide  Financial  Management  System 
Plans. 

AgeiTcies  are  required  to  prepare 
annual  financial  management  systems 
plans.  These  plans  shall  be  developed  in 
accordance  with  OMB  guidance  issued 
annually.  Financial  management  system 
planning  guidance  for  CFOs  Act 
agencies  shall  be  included  in  the 
guidance  for  developing  CFO  Financial 
Management  5-Year  Plans. 

The  financial  management  systems 
strategies  and  tactical  initiatives 
included  in  the  CFO  Financial 
Management  5-Year  Plan  shall  be 
incorporated  into  the  agency's  five  year 
information  systems  plan  prepared  in 
compliance  with  Circular  A-130. 

Agencies  not  covered  by  the  CFOs  Act 
shall  prepare  plans  following  the  CFO 
Financial  Management  5-Year  Plan 
guidance  but  are  not  required  to  submit 
the  plans  to  OMB.  Financial 
management  system  plans  shall  be  an 
integral  part  of  the  agency's  overall 
planning  process  and  updated  for 
significant  events  that  result  in  material 
changes  to  the  plan  as  they  occur. 

(3)  J?ev/ew  of  Agency  Financial 
Management  Systems. 

Each  agency  shall  ensure  appropriate 
reviews  are  conducted  of  its  financial 
management  systems.  The  results  of 
these  reviews  shall  be  considered  when 
developing  financial  management 
systems  plans.  OMB  encourages 
agencies  to  coordinate  and,  where 
appropriate,  combine  required  reviews. 
Reviews  must  comply  with  policies  for 
(1)  reviews  of  internal  controls 
undortaken  and  reported  on  in 
accordance  with  the  guidance  issued  by 
OMB  for  compliance  with  the 
requirements  of  the  Federal  Managers' 
Financial  Integrity  Act  (FMFIA)  and 
Circular  A-123,  (2)  reviews  of 
conformance  of  financial  management 
systems  with  the  principles,  standards 
and  related  requirements  in  Section  7  of 
this  Circular  undertaken  in  accordance 
with  the  guidance  issued  by  OMB  for 
compliance  with  requirements  of  the 
FMFIA,  and  (3)  reviews  of  systems  and 
security  as  required  under  provisions  of 
Circular  A-130. 

(4)  Develop  and  Maintain  Agency 
Financial  Management  System 
Directives. 


Agencies  shall  issue,  update,  and 
maintain  agency-wide  financial 
management  system  directives  to  reflect 
policies  defined  in  this  Circular. 

b.  GSA  Responsibilities.  GSA  is 
responsible  for  maintaining  the  FMSS 
Multiple  Award  Schedule  for  Federal 
financial  management  software  and 
related  services. 

10.  Information  Contact.  All  questions 
or  inquiries  should  be  addressed  to  the 
Office  of  Federal  Financial 
Management,  Federal  Financial  Sy!«tems 
Branch,  telephone  number  202/395- 
6903. 

11.  Termination  Review  Date.  This 
Circular  shall  have  an  independent 
policy  review  to  ascertain  its 
effectiveness  three  years  fitjm  the  date 
of  issuance. 

12.  Effective  Date:  This  Qrcular  is 
effective  on  January  22, 1993. 

(PR  Doc.  93-1480  Filed  1-21-93;  8:45  ami 

BIUJNO  CODE  S110-01-F 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Guarantee  of  Benefits  Under  Certain 
Plans  Not  Amended  To  Comply  With 
Minimum  Vesting  Standards 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  Board  of  Directors 

submission  interpreting  statutory 

provisions. 

SUMMARY:  In  response  to  an  order  of  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  to  make  a 
pohcy  decision,  the  Board  of  Directors 
of  the  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  has  considered 
whether,  with  respect  to  pension  plans 
that  terminated  prior  to  September  26, 
1980,  benefits  vested  under  statutory 
vesting  schedules  are  guaranteed  in  the 
absence  of  a  plan  amendment  adopting 
one  of  those  schedules.  The  Board  has 
concluded  that  a  decision  to  guarantee 
such  benefits  is  not  warranted  on  policy 
grounds  and  that  the  PBGC's  previous 
decision  not  to  guarantee  those  benefits, 
based  on  the  statutory  language,  also 
represents  an  appropriate 
accommodation  of  the  policies 
underlying  Title  IV  of  the  Employee 
Retirement  Income  Seciuity  Act  of  1974. 
The  Board's  decision  is  set  forth  in  a 
submission  to  the  United  States  District 
Court  for  the  District  of  Columbia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Israel  Goldowitz,  Assistant  General 
Counsel,  Pension  Benefit  Guaranty 
Corporation,  Office  of  the  General 
Counsel  (Code  22000),  2020  K  Street, 
NW.,  Washington.  DC  20006,  202-778- 


8886  (202-778-1958  for  TTY  and  TTD). 
(These  are  not  toll-free  numbers.) 
8UPPt.EMENTARY  WFORMATXM:  This 
notice  informs  the  public  of  a  decision 
by  the  Board  of  Directors  of  the  Pension 
Benefit  Guaranty  Corporation  ("PBGC") 
that  has  been  submitted  to  the  United 
States  District  Court  for  the  District  of 
Columbia  in  response  to  the  July  10, 
1992  decision  of  the  United  States  Court 
of  Appeals  for  the  District  of  Coliunbia 
Circuit  in  Page/Collins  v.  PBGC.  968 
F.2d  1310  P.C.  Cir.  1992),  a  case 
brought  on  behalf  of  a  nationwide  class 
of  participants  whose  pension  plans 
terminated  between  1976  and  1980 
without  having  been  amended  to 
comply  with  the  minimum  vesting 
standards  set  forth  in  section  203  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  ("ERISA")  (29  U.S.C.  1053). 
Consistent  with  its  reading  of  ERISA 
section  4022(a)  (29  U.S.C.  1322(a)),  the 
PBGC  guaranteed  benefits  imder  these 
plans  only  to  the  extent  that  the  benefits 
were  vested,  or  nonforfeitable,  under 
express  plan  terms.  The  court  of  appeals 
concluded  that  ERISA  section  4022(a), 
as  it  existed  before  the  1980 
amendments  to  ERISA,  "admits  of  more 
than  one  interpretation"  and  did  not 
clearly  preclude  the  PBGC  from 
guaranteeing  benefits  that  were  vested 
under  title  I  standards  in  the  absence  of 
an  actual  plan  amendment.  It  remanded 
the  case  to  the  district  court  and  invited 
a  submission  reflecting  the  Board's 
"first-instance  decision"  on  the  policy 
question.  On  December  7, 1992,  the 
PBGC  filed  its  submission  with  the 
district  court  entitled  "Policy 
Submission  of  the  Board  of  Directors  of 
the  Pension  Benefit  Guaranty 
Corporation  Regarding  Guarantee  of 
Benefits  Under  Pension  Plans 
Terminated  Before  September  26, 1980 
Without  Being  Amended  to  Comply 
With  the  Minimum  Vesting  Standards 
Set  Forth  in  section  203  of  the  Employee 
Retirement  Income  Security  Act  of 
1974"  ("submission"). 

As  stated  by  the  Board:  "Our 
weighing  of  the  competing 
considerations  persuades  us  .  .  .  that  a 
decision  to  guarantee  the  disputed 
benefits  is  not  warranted  in  the 
circumstances  involved  here" 
(submission,  page  2).  The  Board  also 
concluded  that  the  decision  of  the  PBGC 
in  1976  not  to  guarantee  the  disputed 
benefits,  based  on  the  statutory 
language,  also  represented  an 
appropriate  accommodation  of  the 
policies  underlying  title  IV  of  ERISA 
and  that  this  result  is  even  more 
compelling  today. 

The  PBGC  is  notifying  the  public  of 
the  Board's  submission,  which  includes 
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the  agency's  interpretation  of  statutory 
provisions  and  is  set  forth  below. 

Dated  January  14, 1993. 
lamM  B.  LacUMrt  m. 

Executive  Director.  Pension  Benefit  Guaranty 
Corporation. 
Deoeaiber,  1992. 

Policy  SabnuMion  of  Ui«  Board  of 
Diractors  of  the  Pension  Benefit 
Guaranty  Cofporation  Regarding 
Guarantee  of  Benefits  Under  Pension 
Plana  That  Terminated  Before 
September  26. 1960  Without  Being 
Amended  to  Comply  With  the 
Minimum  Vesting  Standards  Set  Forth 
in  Section  203  of  the  Emplo3ree 
Retirement  Income  Security  Act  of  1974 

Introduction 

This  submission  is  provided  in 
response  to  the  July  10, 1992  decision 
of  the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  in  Page/ 
Collins  V.  PBGC.  968  F.2d  1310  (D.C. 
Qr.  1992).  That  case  was  brought  on 
behalf  of  a  nationwide  class  of 
participants  whose  pension  plans 
terminated  between  1976  and  1980 
without  having  been  amended  to 
comply  with  the  minimum  vesting 
standards  set  forth  in  section  203  of 
ERISA.  Consistent  with  its  reading  of 
section  4022(a),  PBGC  guaranteed 
benefits  under  these  plans  only  to  the 
extent  that  the  benefits  were  vested,  or 
nonforfeitable,  imder  express  plan 
terms.' 

The  court  of  appeals  concluded  that 
section  4022(a)  did  not  clearly  preclude 
PBGC  from  guaranteeing  benefits  that 
were  vested  under  Title  I  standards  in 
the  absence  of  an  actual  plan 
amendment.  The  court  further 
determined  that,  because  this  issue  was 
not  resolved  by  the  statute,  it  is  a  policy 
matter  that,  in  the  court's  view,  is 
reserved  to  the  Board  of  Directors  under 
PBGC's  bylaws.  The  court  remanded  the 
case  to  the  district  court  and  invited  a 
submission  reflecting  the  Board's  "first- 
instance  decision"  on  the  question. 

The  court  of  appeals  expressed  "grave 
doubts"  as  to  whether  the  PBGC  stafTs 
interpretation  of  section  4022(a)  is 
consistent  with  the  underlying  statutory 
scheme.  968  F.2d  at  1316.  We  have 
undertaken  consideration  of  this  policy 
question  with  due  regard  for  those 
doubts.  Our  weighing  of  the  competing 
considerations  persuades  us,  however, 
that  a  decision  to  guarantee  the  disputed 
benefits  is  not  warranted  in  the 
circumstances  involved  here. 


'  At  the  relevant  time,  secttoa  4022(a}  provi<)«d 
that  racx:  "ihall  goaraotM  the  paTmeol  of  «ll 
noQiorfeitable  beaafiu  *  *  *  oiidv  ih«  Mrau  of  a 
plan  which  terminate*  *  *  *." 


I.  The  Language  of  the  Statute 

Before  addressing  the  issue  as  a 
matter  of  policy,  we  note  that  we  ara 
persuaded  that  the  language  of  section 
4022(a)  precluded  the  agency  from 
guaranteeing  benefits  that  urere  not 
vested  imder  the  express  terms  of  a 
plan.  Not  only  does  this  interpretation 
compcKt  with  a  Uteral  reading  of  the 
statute,  but  it  was  essentially  ratified  by 
Congress  in  1980.  when  the  statute  was 
amended  prospectively. 

For  purposes  of  this  submission, 
however,  we  accept  the  court  of  appeals' 
conclusion  that  "the  statutory  phrase  on 
which  this  case  turns,  in  context,  admits 
of  more  than  one  interpretation."  968 
F.2d  at  1317.  Our  task  is  thus  to  decide 
whether,  as  a  matter  of  policy,  PBGC 
should  restrict  its  guarantee  to  benefits 
vested  under  express  plan  terms  or 
should  instead  read  Title  I's  vesting 
provisions  into  unamended  plans. 

n.  PBGCS  Mandate 

Any  policy  decision  under  Title  IV  of 
ERISA  must  begin  with  consideration  of 
the  three  purposes  set  forth  in  section 
4002(a).  'There,  Congress  stated  that 
PBGC  is  to  carry  out  the  following 
objectives: 

1.  Encouraging  the  continuation  and 
maintenance  of  voluntary  private 
pension  plans  for  the  benefit  of  their 
participants, 

2.  Providing  for  the  timely  and 
iininterrupted  payment  of  pension 
benefits  to  participants  and  beneficiaries 
under  plans  to  which  Title  IV  appUes, 
and 

3.  Maintaining  premiums  at  the 
lowest  level  consistent  with  carrying  out 
its  obligations  under  Title  IV. 

These  objectives  may  be  in  tension  in 
particular  circumstances.  For  example, 
additional  efforts  to  assure  the  timely 
and  uninterrupted  payment  of  benefits 
to  participants  may  require  higher 
premiums.  Any  effort  to  encourage  the 
continuation  of  plans  by  limiting 
insurable  benefits  may  have  an  adverse 
impact  on  the  flow  of  benefits  to 
participants.  In  such  circumstances,  a 
policy  decision  by  PBGC  must  balance 
these  conflicting  purposes. 

The  court  of  appeals  indicated  that 
such  considerations  as  cost  and  inter- 
employer  equity  should  be  subordinated 
to  "ERISA's  core  purpose,"  which  it 
identified  as  protecting  the  "legitimate 
expectations"  of  employees.  968  F.2d  at 
1317.  Section  2(a)  of  ERISA  and  the 
legislative  history  reflect  concern  that 
workers  were  not  receiving  promised 
benefits  after  years  of  service.  The 
minimum  vesting,  funding,  and 
fiduciary  standards  of  Title  I  certainly 
work  to  alleviate  that  concern. 


When  Congress  established  the 
insurance  program  in  title  IV,  however, 
it  did  not  identify  a  single  "core" 
purpose.  Rather  it  explicitly  articulated 
"(t]he  purposes  of  this  title,  which  are 
to  be  carried  out  by  the  corporation." 
ERISA  section  4002(a).  Protecting 
employee  expectations  is  not  among  the 
three  specific  purposes  of  title  IV,  and 
none  of  those  purposes  is,  in  any  event, 
identified  as  "overwhelming."  See 
Collins.  968  F.2d  at  1317.  We  believe, 
therefore,  that  careful  consideration  of 
the  specific  objectives  that  govern  title 
IV  is  necessary. 

The  court  ot  appeals  also  noted  that 
PBGC's  mandate  to  maintain  low 
premiums  is  qualified  by  the  language 
"consistent  with  carrying  out  its 
obligations"  under  title  IV.  968  F.2d  at 
1316.  The  court  construed  this  to  mean 
that  maintaining  low  premiums  should 
be  subordinated  to  ERISA's  "core 
purpose."  We  read  this  language      , 
differently. 

It  is  clear  that  PBGC  could  not,  in  the 
interest  of  reducing  the  burdens  on 
premium  payers,  refuse  to  guarantee 
benefits  that  the  statute  clearly  requires 
it  to  guarantee.  Such  guarantees  are 
"obligations"  within  the  meaning  of 
section  4002(a)(3),  and  therefore  they 
must  be  paid,  even  if  premiums  must  be 
increased  as  a  result.  ^  But  where  the 
statute  is  ambiguous  and  PBGC  must 
decide  whether,  as  a  matter  of  policy,  to 
provide  a  guarantee,  it  would  be  circular 
to  characterize  the  benefits  as  title  IV 
"obligations."  In  such  a  case,  PBGC 
must  consider  the  potential  imposition 
on  its  premium  payers  and  the  impact 
that  its  decision  would  have  on  the 
continuation  and  maintenance  of 
covered  plans.  Ongoing  plans  are  not 
only  the  primary  source  for  payment  of 
benefit  entitlements,  but  premiums  from 
these  plans  are  the  lifeblood  of  the 
insurance  program  that  exists  for 
participants  whose  plans  fail.  In  making 
such  a  judgment.  PBGC  must  strike  a 
balance  to  promote  a  viable  self- 
financing  insurance  program  for  the  40 
million  participants  who  potentially 
depend  on  it. 

As  the  text  of  section  4002(a) 
indicates.  Congress  expects  PBGC  to 


'Thus,  in  1977,  PBGC  obtained  congressional 
approval  of  a  premimn  increase  from  SI. 00  to  $2.60 
per  participant  per  year,  based  on  projected 
guaranteed  benefit  obhgitions  of  S120  million  ov«r 
a  S-yoar  period.  Axoong  the  premises  of  PBGC's 
recommendation  were  that,  with  this  increase, 
premiums  would  cover  the  claims  and 
administrative  expenses  as  incurred  and  that  the 
single-eoiployer  program  deficit  incurred  prior  to 
the  time  of  the  premium  increase  would  be 
amortiied  ov«  10  years.  See  Pension  Benefit 
Guaranty  Corp.,  Premium  Requirements  for  the 
Single  Employer  Basic  Benefit  Insurance  Program. 
Subsequent  premium  increases  were  imposed  in 
1966.  1968.  and  1990. 
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weigh  a  number  of  policy  objectives 
when  it  implements  the  title  IV 
insurance  program.  While  Congress 
obviously  had  high  regard  for 
participant  interests,  it  did  not  direct 
PBGC  to  resolve  all  issues  in  favor  of 
individual  participants.  The  statute 
itself  contains  some  rules  that  may 
conflict  with  individual  participant 
expectations  but  that  discourage  abuses 
and  reduce  burdens  on  premium  payers. 
For  example,  section  4022(b)  contains 
several  limitations  on  PBGC's  guarantee. 
These  include: 

•  The  phase-in  of  the  guarantee  of 
benefits  of  "substantial  owners"  over  30 
years  (section  4022(b)(5)) 

•  The  maximum  guarantee  level, 
which  places  some  risk  of  loss  on  the 
participants  (section  4022(b)(3)) 

•  The  limitation  of  guarantees  of 
benefits  accrued  while  a  plan  is  not  tax- 
qualified  (section  4022(b)(6)) 

•  The  Pve-year  phase-in  rule  for  new 
benefits  or  new  plans  (section 
4022(b)(1),  (7)) 

•  Elimination  of  the  guarantee  of 
benefits  in  effect  for  less  than  five  years 
in  plans  terminated  for  the  purpose  of 
obtaining  insurance  (j6jd.) 

By  limiting  the  scope  of  the  PBGC 
guarantee  in  these  situations,  the  statute 
discourages  to  some  extent  unfunded 
benefit  increases  and  unnecessary 
terminations  of  underfunded  plans. ' 

Balancing  its  multiple  statutory 
objectives,  PBGC  has  adopted  policies 
that  limit  fulfillment  of  participant 
expectations  where  such  policies  are 
necessary  to  protect  the  insurance 
program.  For  example,  in  PBGC  versus 
LTV  Corp.,  the  Supreme  Court  upheld 
PBGC's  policy  against  "follow-on" 
plans,  even  though  it  leaves  some 
employee  expectations  imfulfilled, 
because  the  policy  furthers  the 
continuation  of  plans  and  the 
maintenance  of  low  premiums.  496  U.S. 
at  651-52.  As  a  resuU  of  the  LTV 
decision,  employers  may  not  terminate 
their  underfunded  plans  and  then 


'  For  example,  the  preamble  to  the  Limitation  on 
Guaranteed  Benefits  Regulation  states  that  "[t)he 
purpose  of  the  phase-in  rule  is  to  protect  against 
undue  increases  in  unfunded  plan  liabilities  in 
anticipation  of  plan  termination."  41  FR  6194  (Feb. 
11, 1976).  PBGC  has  generally  applied  its  phase-in 
regulation  to  bonefit  enhancements  that  result  from 
ERISA-mandated  plan  improvements,  such  as  more 
generoas  vesting  schedules.  See  generally  Rettig 
versus  PBGC.  744  F.2d  i33  (D.C  Qr.  19ft4).  We 
have  bad  no  occasion  to  apply  the  phase-in 
regulation  to  vesting  enhancements  read  into  plans, 
because  the  agency  previously  found  that  any 
guarantee  of  such  benefits  was  precluded  by  statute. 
Because  we  now  conclude  as  a  matter  of  policy  that 
this  guarantee  should  not  be  provided,  we  do  not 
reach  the  phase-in  issue  here.  Moreover,  before  we 
could  reach  a  conclusion  on  this  issue,  we  would 
need  to  undertake  a  thorough  examination  of  all  of 
the  relevant  factors  bearing  on  that  issue,  including 
cost  evidence,  as  indicated  In  Bettig. 


institute  follow-on  plans  to  replace  the 
benefits  lost  through  the  operation  of 
section  4022(b).  Thus,  the  section 
4022(b)  limitations,  badced  by  PBGC's 
anti-follow-on  plan  policy,  provide  an 
incentive  for  participants  to  ensure  that 
their  plans  remain  ongoing  and  fimded 
so  that  they  can  receive  full  benefits. 
See  496  U.S.  at  651-52. 

These  incentives  to  employers  and 
employees  alike  to  keep  plans  ongoing 
and  funded  in  the  normal  course 
ultimately  serve  all  three  of  the  stated 
purposes  in  section  4002(a).  The 
continuation  of  plans  permits  the 
accumulation  of  sufficient  assets  to  pay 
promised  benefits  as  they  come  due, 
which  in  turn  keeps  premiums  low  by 
reducing  both  the  incidence  of 
termination  and  PBGC's  losses  where 
plans  do  terminate.  In  this  way,  the 
complex  guarantee  limitations  of  title  IV 
promote  the  maintenance  of  pension 
plans  and  a  sound  and  equitable 
insurance  program  for  the  greater  good 
of  participants  generally  and  over  the 
long  term. 

"rne  language  and  structure  of  this 
complex  statute  do  not  require  PBGC  to 
place  paramount  importance  on  the 
expectations  of  the  particular  group  of 
participants  affected.  To  do  so  would  be 
to  require  PBGC  to  resolve  every 
interpretive  question  with  respect  to 
insurance  of  benefits  in  their  favor, 
which  would  threaten  the  viability  of 
the  termination  insurance  program.  The 
ever  increasing  premiums  would  drive 
ever  larger  numbers  of  responsible 
employers  out  of  the  system  to  the 
ultimate  detriment  of  participants  as  a 
whole. 

ni.  Analysis 

A.  Participant  Expectations.  Although 
fulfilling  the  "legitimate  expectations" 
of  plan  participants  is  not  among  the 
purposes  of  Utle  IV  listed  in  section 
4002(a),*  the  legislative  history 
indicates  that  it  is  a  valid  consideration. 
And,  because  the  court  of  appeals 
indicated  that  this  factor  should  be 
paramount  in  our  deliberations,  we  give 
it  careful  attention. 

We  therefore  seek  to  determine  how 
employee  expectations  come  to  have 
legitimacy  for  purposes  of  the  insurance 
program.  Title  IV  of  ERISA  is  instructive 


*The  closest  analog  to  upholding  participant 
expe<.tations  among  the  various  stated  purposes  In 
section  4002(a)  would  appear  to  be  providing  for 
the  timely  and  uninterrupted  payment  of  benefits 
to  participants.  However,  this  ol^ective  does  not 
focus  on  participant  expectations,  but  rather  on  the 
assured  delivery  of  benefits — presumably  those  to 
which  the  participants  are  entitled  under  other 
provisions  of  title  IV.  This  objective  could  be 
jeopardized  by  decisions  of  the  agency  that  expand 
its  commitments  beyond  its  capacity  to  perform 
them. 


in  this  regard,  because  it  does  not  treat 
all  employee  expectations  alike.  Rather, 
a  fundamental  principle  built  into  the 
insurance  program  is  that  employees 
have  stronger  expectations  with  respect 
to  some  classes  of  benefits  than  others, 
largely  because  of  a  greater  degree  of 
rehance. 

Thus,  a  key  provision  governing  the 
termination  process — section  4044 — 
requires  the  assets  of  a  terminated  plan 
to  be  allocated  in  accordance  with  a 
strict  scheme  of  priorities.  Priority  is 
given  first  to  participants'  accrued 
benefits  derived  fi-om  their  voluntary 
contributions  and  second  to  those 
derived  from  participants'  mandatory 
contributions.  Remaining  assets  are  then 
allocated  to  participants  who  had 
retired  or  become  eligible  to  receive 
benefits  at  least  three  years  prior  to 
termination;  then  to  guaranteed  benefits, 
to  vested  but  nonguaranteed  benefits, 
and  finally  to  all  other  benefits  under 
the  plan.  ERISA  section  4044(a).  This 
hierarchical  scheme  for  the  allocation  of 
a  terminated  plan's  assets  among 
comi}eting  employee  claims  reflects 
Congress's  judgments  as  to  those 
expectations  that  carry  the  most  weight. 

Vested  benefits  were  assigned  a  high 
priority  in  this  congressional  scheme. 
ERISA  not  only  imposed  minimum 
vesting  standards,  out  provided  a 
guarantee  of  benefits  that  are 
"nonforfeitable,"  or  vested,  on  the  date 
of  plan  termination.  By  contrast,  the 
only  protection  for  accrued  but  non- 
vested  benefits  imder  these  plans  was 
full  funding.  See  ERISA  section 
4044(a)(5);  I.R.C.  section  411(c)(3).' 
Thus,  participants  have  always  had  a 
greater  rehance  interest  in  vested  than 
in  non-vested  benefits,  a  distinction  that 
was  incorporated  into  title  IV. 

Nevertheless,  even  as  to  vested 
benefits,  protecting  participants' 
expectations  sometimes  gives  way  to 
competing  considerations,  as  flliistrated 
by  the  hmitations  on  PBGC's  guarantee 
in  section  4022(b).  One  of  the  most 
important  of  those  limitations,  the 
"phase-in  limitation"  in  subsections 
(b)(1)  and  (7),  withholds  any  guarantee 
for  new  plans  or  new  benefits  imless 
they  have  been  in  effect  for  at  least  one 
year,  and  thereafter  the  guarantee  is 
generally  phased  in  at  a  rate  of  20 
percent  per  year  for  five  years. 
Participants  in  a  relatively  new  plan 
plainly  do  not  have  nearly  the  same 
reliance  interest  in  their  promised 
benefits  as  participants  in  a  plan  that 


*  Und«  current  law,  PBGC  is  responsible  for 
paying  a  portion  of  participants'  accrued  but  noo- 
vested  boiefits  upon  plan  termination  where  they 
cannot  be  paid  from  plan  assets.  See  ERISA  section 
4022(c).  Prior  to  19S6,  however,  participants'  claims 
for  such  benefits,  if  any,  ran  against  their  employer. 
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has  been  in  existence  for  many  yean. 
The  same  i*  true  of  relatively  recent 
benefit  Increases. 

On  the  other  hand,  section  4044 
accords  a  relatively  high  priority  to 
participants  who  have  reached 
retirement  age  prior  to  plan  termination. 
After  payment  of  benefits  derived  from 
employee  contributions,  assets  are 
allocated  to  benefits  of  participants  who 
have  been  (or  could  have  been)  retired 
for  at  least  three  years  before  plan 
termination,  even  if  these  benefits  are 
not  eligible  for  PBGCs  guarantee,  and 
even  before  assets  are  allocated  to 
benefits  that  would  otherwise  be 
guaranteed  by  PBGC.  This  scheme 
reflects  the  recognition  that  older 
participants  are  more  likely  to  rely  on 
their  pensions  than  younger  ones, 
perhaps  because  they  have  already 
withdrawn  from  the  workforce  or,  if 
they  have  not  retired,  because  they  have 
fewer  employment  options  and  fewer 
years  of  earning  potential  than  younger 
eiriployees. 

The  statute  also  recognizes  that 
participant  expectations  are  created  by 
the  existence  of  the  plan."  The 
minimum  standards  of  ERISA  authorize 
plan  provisions  that  limit  vesting  to 
years  of  service  performed  while  the 
plan  (and  any  predecessor)  was  in 
effect.  ERISA  section  203(b)(1)(C).  The 
plan  need  not  recognize  years  of  service 
with  the  employer  prior  to 
establishment  of  the  plan. 

The  design  and  structure  of  title  IV 
thus  places  greater  or  lesser  weight  on 
participant  reliance  interests  depending 
on  whether  the  benefit  was  vested 
before  termination,  the  length  of  time 
the  plan  or  benefit  was  in  effect,  and  the 
likelihood  that  the  participant  will  be 
dependent  on  the  benefit  as  a  significant 
part  of  his  regular  income.  These 
principles  assist  in  measuring  the 
strength  of  the  participants' 
expectations  with  respect  to  the  benefits 
at  issue  here. 

The  plans  involved  in  this  decision 
were  established  before  ERISA  was 
enacted,  at  a  time  when  participants  had 
no  legally  protected  expectation  of 
receiving  anything  beyond  what  was 
promised  in  the  plan  itself.  For  many  of 
these  plans,  there  was  no  promise  of 
vesting  in  an  accrued  benefit  unless  a 
participant  worked  with  the  sponsoring 
employer  \mtil  a  specified  retirement 
age.  ERISA  was  enacted  in  1974.  but  the 
minimum  vesting  standards  did  not 
apply  to  existing  plans  until  the  1976 


plan  year.  Thus,  the  statute  pertoitted 
employers  to  termiaate  thair  plans  prior 
to  1976  in  lieu  of  complying  with  title 
I's  vesting  standards.  There  was  no 
statutory  penalty  for  terminating  prior  to 
the  affective  date,  and  a  substantial 
number  of  employers  did  so.'  Given  this 
unfettered  discretion,  until  the 
beginning  of  the  1976  plan  year, 
participants'  reliance  interests  clearly 
were  limited  to  whatever  benefits  ware 
expressly  promised  under  plan  terms. 

The  years  of  1976  and  1977  were  a 
period  of  transition.  Beginning  in  1975. 
the  Internal  Revenue  Service  granted 
several  extensions  of  the  deadline  fm 
adopting  remedial  plan  amendments  for 
tax  qualification  purposes."  Once 
adopted,  such  amendments  were  to  be 
retroactive  to  the  date  the  ERISA 
standards  took  effect.  In  April  1976, 
DOL  issued  a  regulation  requiring  plans 
to  issue  a  notice  advising  participants 
that  their  plans  were  required  to  apply 
the  new  Title  I  standards  beginning  with 
the  1976  plan  year  and  that 
amendments  adopted  later  were  to 
apply  retroactively.  29  CFR  2520.104b- 
5(c).  41  FR  16.957  (Apr.  23. 1976).»  The 
last  of  the  IRS  extensions  of  the 
remedial  amendment  period  expired  on 
December  31.  197  7.  >o 

It  was  during  this  period  that  the  bulk 
of  the  plans  at  issue  here  terminated. 
The  majority  of  the  plans  in  question 
(approximately  7.000  of  11,000) 
terminated  before  the  end  of  1976,  and 
an  overwhelming  majority  (almost 
10,000)  terminated  before  the  end  of 
1977.  Title  I's  vesting  rules  thus  applied 
to  these  plans  for  a  maximum  of  two 
years.  It  was  only  during  this  period  that 
participants  may  have  worked  in 
reliance  on  ERISA's  minimum 
standards.  Accordingly,  any  reUance 
interest  the  participants  may  have  had 
in  a  vested  benefit  before  normal 
retirement  age  was  very  short-lived. 

In  addition,  many  ofthe  plans  that 
terminated  during  this  period  had  only 
recently  been  created.  A  1977  study  of 
plan  terminations  found  that  64  percent 
of  the  plans  that  were  terminated  during 
the  post-ERISA  era  were  less  than  10 
years  old.  Pension  Benefit  Guaranty 


Corp.,  Analysis  of  Single  Employer 
Defined  Benefit  Plan  Terminations. 
1977  at  6  (1978).  As  the  Rettig  court 
recognized,  "an  employee  who  has 
participated  in  *  '  *  a  pension  plan  for 
many  years  has  a  much  stronger  and 
more  reason^le  expectation  of 
eventually  receiving  benefits  under  the 
plan  •   •  •  than  does  an  employee 
whose  employer  only  recently  instituted 
a  pension  plan."  744  F.2d  at  152-53. 

We  have  also  examined  the  benefits 
that  would  have  been  received  by 
participants  in  the  affected  plans  at 
termination  had  their  plans  been  treated 
as  amended  by  operation  of  law  to 
comply  with  ERISA.  Statistical  samples 
show  that  roughly  80  percent  of  the 
participants  in  nontrusteed  plans  and 
nearly  90  percent  of  the  participants  in 
trusteed  plans  would  have  received  no 
additional  guaranteed  benefit  at  all 
upon  plan  termination."  Ofthe 
participants  in  nontrusteed  plans  who 
would  have  received  an  additional 
guaranteed  benefit,  25  percent  would 
have  received  a  lump  sum  of  $114  or 
less.'^  In  fact,  50  percent  of  those 
receiving  additional  benefits  would 
have  received  a  lump  sum  of  $333  or 
less  and  fully  75  percent  would  have 
received  $1,178  or  less.'' 

In  these  circumstances,  we  have  some 
difficulty  concluding  that  the  members 
ofthe  plaintiff  class  were,  on  average, 
deprived  of  an  important  source  of 
retirement  income.'*  Of  course,  for  some 
members  of  the  class,  the  additional 
amount  generated  by  a  guarantee  of 
ERISA-vested  benefits  would  have  been 


*  Section  402  provide*  that  all  plans  must  b« 
established  and  maintained  pursuant  to  a  written 
instnimerrt  Title  I  also  tndudes  elaborate  reporting 
and  disclosure  requirements  to  keep  participants 
informed  aboat  the  provisions  of  their  plan.  ERISA 
sections  lOI-lia 


'PBGC  studies  show  that  4.300  plans  terminated 
in  1975.  Peasion  Benefit  Guaranty  Corp.  Analysis 
of  Single  Employer  Defined  Benefit  Plan 
Terminations,  1977  at  17  (1978). 

•  See  Tentative  TrtMS.  Reg  5 1  401(b),  40  FR 
46.314  (Oct  7. 1975).  reprinted  in  Pens  Rap.  (BNA) 
No.  56,  at  R-4  (Oct.  13.  1975). 

'The  regulation  cautioned  that  the  notic«  could 
iu)l  be  used  if  the  plan  adininlstraior  had  "reason 
to  know  that  the  use  of  Iihe  prescribed]  language 
would  be  seriously  misleading  or  incomplete  as 
applied  to  the  plan.**  Id. 

><>  Information  Release  1833  (Sept  13. 1977). 
reprinted  in  Pens.  Rep  {BNA)  Na  ISS.  at  A-1  (Sept 
19.  1977). 


' '  The  Institute  fof  Survey  Research  of  Temple 
UniversltT  designed  probability  samples  of 
unamended  trusteed  and  nontrusteed  plans  that 
terminated  after  their  Title  I  effective  date  and  prior 
to  the  end  of  1981.  This  study  was  implemented 
with  the  assistance  of  PBGC  and  the  firm  of  W.F. 
Corroon.  Facciani  Division.  The  methodology  for 
this  study  is  set  forth  in  the  ERlSAfication  Study 
Methodology  Report  dated  November  19,  1992  and 
in  the  ERlSAfication  Study  Methodology  Report 
(Trusteed  Plans),  dated  November  23,  1992 

"  The  numbers  in  text  assume  that  the  phase-in 
hmilation  was  not  applied  to  these  additional 
benefits  and  that  a  relatively  liberal  vesting 
schedule  wras  used.  As  noted  above,  supra  note  X 
we  do  not  here  decide  whether  the  phase-in  rules 
would  be  applied  to  the  benefits  at  issue  if  the 
vesting  provisions  were  to  be  read  in.  Similarly,  we 
do  not  reach  the  questions  of  which  of  the  three 
minimum  vesting  schedules  permissible  under 
section  203  would  be  applied  or  whether 
participants'  service  prior  to  the  establishment  of 
the  plan  would  be  recognized  for  vesting  or  accrual 
purposes.  The  numbers  in  text  are  based  on  10-yaar 
cliff  vesting,  recognizing  pre-establishmant  service. 
Of  the  two  other  permissible  vesting  scheduler  one 
produces  higher  liabilities  and  the  other  lower. 

'^Recoveries  for  participants  in  the  trusteed  plans 
would  have  been  oo  the  same  order  of  magnitude. 

''*  We  note  also  that  at  least  40  percent  of  the 
sponsors  of  the  nontrusteed  plans  identified  in  the 
Temple  study  stated  thai  they  intended  to  replace 
their  terminated  defined  benefit  plans  with  soma 
other  form  of  retirement  plan  for  their  employees. 


substantial  But  a  policy  decision  with 
respect  to  a  class  of  over  100.000 
participants  requires  that  we  view  the 
problem  in  the  aggregate,  especially 
when  we  weigh  the  benefits  to 
participants  produced  against  the 
administrative  costs  of  deUvering  them. 

Based  on  all  of  the  above 
considerations — but  especially  the  fact 
that  plan  termination  occurred  shortly 
after  Title  I's  vesting  standards  took 
eR^ect — ^we  conclude  that,  while  some 
participant  reliance  on  the  benefits  at 
issue  was  reasonable,  participant 
expectations  with  regard  to  these 
benefits  were  limited. 

B.  Continuation  of  plans — Equity 
among  premium  payers.  The  first 
purpose  listed  in  §  4002(a)  is  "to 
encourage  the  continuation  and 
maintenance  of  voluntary  private 
pension  plans."  A  key  concept  that  is 
evident  here  is  that  sponsoring  pension 
plans  is  a  voluntary  undertaking; 
nothing  in  ERISA  requires  employers  to 
provide  such  plans.  But  a  healthy 
insurance  program  depends  on  a  broad 
base  of  premium  payers.  As  with  any 
insurance  program,  it  is  particularly 
important  that  it  retain  financially 
strong  members  as  well  as  those  who  are 
likely  to  draw  on  the  insurance 
guarantee. 

For  this  reason,  it  is  important  to 
ensure  that  the  termination  insurance 
program  functions  equitably  to  avoid 
creating  an  incentive  for  responsible 
employers  to  terminate  their  plans.  If 
the  system  appears  to  be  unfair, 
responsible  premium  payers  might 
desert  the  system,  leaving  relatively 
more  bad  risks  in  the  system,  a  classic 
case  of  adverse  selection.  This  problem 
has  been  noted  by  economists  who  have 
studied  the  pension  insurance  system: 

(Tjha  prospect  that  overcharging  the 
sponsors  of  well-funded  plans  in  order  to 
subsidize  the  underfunded  plans  of 
financially-distressed  firms  might  cause 
financially  healthy  sponsors  to  terminate 
their  defined-benefit  plans.  Ultimately,  the 
United  States  could  be  left  only  with 
bankrupt  defined-benefit  plans  with  benefits 
financed  directly  by  tax-payers. 

Zvi  Bodie  &  Robert  C.  Merton,  Pension 
Benefit  Guarantees  in  the  United  States: 
A  Functional  Analysis  at  14  (Apr.  15, 
1992)  (for  presentation  at  the  Pension 
Research  Council  Annual  Sjnnposium, 
May  1S92).  Accordingly,  we  believe  that 
■  we  must  consider  fairness  to  premium 
payers  whenever  we  are  deciding 
whether  to  provide  a  discretionary 
guarantee. 

Guaranteeing  the  benefits  at  issue 
raises  serious  questions  of  fairness  to 
premium  payers.  Where  a  plan  has  not 
been  amended  to  liberalize  vesting 
requirements,  the  employer  has  not 


provided  funding  toward  the  enhanced 
behefits.  Insuring  benefits  that  are  not 
backed  by  any  funding  defeats  one  of 
the  purposes  of  ERISA's  minimum 
funding  standards  by  nhifting  the 
burden  of  financing  those  benefits  to 
other  employers: 

To  create  a  plan  tenninatioainturance 
prugiaui  without  appropriate  funding 
standards  would  permit  those  who  praeent 
the  greatest  risk  in  terms  of  exposure  to 
benefit  at  the  exi>ense  of  employers  who  have 
develop)ed  conscientious  funding  programs. 
The  funding  standards  contained  in  the  Act 
are  designed  to  lessen  that  unnecessary 
exposure  by  requiring  every  plan  to  be 
funded  in  a  manner  which  will  fiilly 
amortize  unfunded  liabilities. 

H.R.  Rep.  No.  553, 93d  Cong..  1st  Sess. 
14.  reprinted  in  U  Leg.  Hist.  2348,  2361; 
accords.  Rep.  No.  383,  93d  Cong..  Ist 
Sess.  26.  reprinted  in  I  Leg.  Hist.  1069, 
1094. 

The  termination  insurance  program 
was.  of  course,  created  to  protect 
participants  fiom  the  consequences  of 
inadequate  funding.  But  it  was  not 
designed  to  relieve  solvent  employers  of 
financial  responsibility  for  their  pension 
commitments.  Thus,  section  4062(b),  as 
originally  enacted,  required  employers 
to  reimburse  PBGC  for  the  amount  of  the 
plan's  imfunded  guaranteed  benefits  up 
to  30  percent  of  the  employer's  net 
worth.  This  employer  liability  was 
intended  to  ensure  that,  where  a  plan 
sponsor  has  not  properly  funded  its 
plan,  it  is  nevertheless  required  to  bear 
a  substantial  financial  burden  in 
connection  with  termination.  As 
Senator  Williams  explained,  employer 
liability  counteracts  the  "possibility  of 
abuse  by  solvent  employers."  120  Cong. 
Rec.  29,931  (1974),  reprinted  in  m  Leg. 
Hist.  4741. 

Available  evidence  indicates  that  the 
overwhelming  majority  of  the  employers 
who  terminated  their  plans  in  the  1976- 
1977  period  were  solvent  and  continued 
in  business  for  a  number  of  years.'' 
Here,  however,  no  recovery  will  be 
possible  due  to  the  statute  of  limitations 
and,  in  some  cases,  the  later  dissolution 
of  the  employers.  As  a  result,  PBGC's 
current  premium  payers  would  be 
forced  to  bear  the  entire  cost  of  insuring 
these  additional  benefits  with  no 


contiibution  whatever  from  the  original 
employers. 

A  reluctance  to  see  their  premiums 
used  to  subsidize  less  responsible 
employers  has  always  been  a  concern  of 
important  segments  of  the  premium 
payer  community.  This  concern  has 
been  expressed  frequently  by  employer 
representatives  in  a  variety  of  contexts. 

For  example,  an  executive  of 
American  Airlines  and  its  parent  AMR 
Corporation  recently  appeared  before 
Congress.  He  noted  that  AMR's 
premiums  have  increased  almost  40-fold 
in  seven  years  and  that  "[clompanies 
like  AMR  es9  unfairly  shouldering  a 
burden  that,  ultimately,  may  become  too 
costly  to  bear."  Hearings  Before  the 
Subcomm.  on  Oversight,  House  Comm. 
on  Ways  and  Means,  102d  Cong..  2d 
Sess.,  Statement  of  Michael  J.  Durham  at 
3,  4  (Aug.  11, 1992).  These  concerns 
were  recently  echoed  by  a 
representative  of  the  ERISA  Industry 
Committee  (an  umbrella  organization 
representing  some  of  the  nation's  largest 
employers): 

ERIC  believes  that  the  (termination 
insurance]  program's  guarantees  must  not  be 
extended  irresponsibly.  Employers  that 
sponsor  less  than  fully  funded  plans  should 
not  be  given  a  free  hand  to  increase  the 
benefits  for  which  the  PBGC  and  the 
employers  who  pay  PBGC  premiums  are 
financially  responsible. 

Hearings  Before  the  Subcomm.  on 
Private  Retirement  Plans  and  Oversight 
of  the  Internal  Revenue  Service  of  the 
Senate  Comm.  on  Finance.  102d  Cong.. 
2d  Sess.,  Statement  of  the  ERISA 
Industry  Committee  at  3  (Sept.  25, 
1992).»6 

We  think  that  these  concerns  are 
highly  relevant  to  the  issue  before  us.  It 
is  unfair  to  premium  payers  who  have 
adopted  "conscientious  funding 
programs"  for  their  own  plans  also  to 
have  to  bear  financial  responsibility  for 
the  benefits  in  question  where  the 
employers  terminated  their  plans 
shortly  after  the  advent  of  the  minimum 
vesting  standards  without  ever  funding 


"A  PBGC  survey  of  plans  that  terminated  in  197« 
indicates  that  only  S.5  percent  of  the  nontrusteed 
plans  were  terminated  in  connection  with  a 
liquidation,  dissolution  or  plant  closing  Pension 
Benefit  Guaranty  Corp.,  Analysis  of  Single 
Employer  Defined  B«nefil  Plan  Terminations.  1976 
at  17.  Table  5.  In  the  sample  of  unamended 
nontrusteed  plans  used  in  the  Temple  University 
study.  83  percent  of  the  sponsors  continued  in 
business  past  1980.  Only  one  in  the  sample  of  51 
sponsors  appears  to  have  declared  bankruptcy  at  or 
before  the  time  its  plan  terminated. 


'*  See  also  id.  at  2  ("we  are  gravely  concatnad 
that  escalating  tOTmination  insurance  premiums  ara 
inflicting  severe  long-run  damage  on  the  pension 
system"):  id..  Statement  of  the  Association  of 
Private  Pension  and  Welfore  Plans  at  2  ("the  threat 
or  reality  of  higher  premiums,  especially  when 
imposed  on  sponsors  of  well-funded  plans, 
encourages  employers  to  reevaluate  the  economic 
wisdom  of  continuing  to  sponsor  plans")  Leading 
steel  companies  made  a  similar  point  In  an  amiau 
brief  filed  In  the  LTV  case:  "The  liabilities 
transferred  to  the  PBGC  by  LTV  will  place  an  unfair 
higher  premium  burden  on  other  steel  producan 
and  other  employers  whose  premiums  fund  tha 
Title  IV  Insurance  fund."  Brief  of  Amid  Curiae 
ARMCO,  Bethlehem  Steel  Corp.  Inland  Steal 
Indus..  National  Steel  Corp..  and  USX  Corp.  at  IX 
PBGC  V.  LTV  Corp.,  496  U.S.  633  (1990)  (Na  B»- 
390). 
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for  these  increased  benefits  and  without 
paying  any  employer  liability.  This  is 
exactly  the  kind  of  imposition  described 
by  the  Managing  Director  of  the  Million 
Dollar  Round  Table  in  1987:  "|Tlhe 
reality  may  very  well  be  that  the  burden 
being  passed  on  to  those  pension 

Programs  that  are  valid  and  sound  will 
a  so  substantial  that  organizations  will 
think  twice  about  maintaining  pension 
programs  at  all,  or  starting  new  ones."" 

C  Maintenance  of  low  premiums — 
Cost  considerations.  Congress  also 
instructed  PBGC  to  maintain  premiums 
at  the  lowest  possible  level  consistent 
with  its  obligations  under  title  IV.  This 
objective  requires  us  to  consider  the 
costs  that  would  be  inoured  to  insiu« 
any  benefits  for  which  we  have 
interpretive  discretion.  We  must  be 
especially  attentive  to  costs  that  are  not 
themselves  benefit  payments  to 
participants.  Unlike  benefit  payments, 
large  administrative  costs  do  not 
directly  fulfill  any  statutory  objective, 
but  at  the  same  time  undermine  the 
objective  of  maintaining  low  premiums 
and  therefore  the  confidence  of 
responsible  premium  payers. 

.  A  decision  to  guarantee  these  benefits 
in  1976  would  have  had  serious  fiscal 
consequences,  because  it  would  have 
expanded  dramatically  the  scope  of  the 
program.  When  Congress  designed  the 
termination  insurance  program  in  1973 
and  1974,  it  had  before  it  a  study  of 
1972  plan  terminations  prepared  by  the 
Departments  of  Treasury  and  Labor 
pursuant  to  a  Presidential  directive. 
According  to  that  study,  546  plans 
terminated  in  1972  without  sufficient 
assets  to  pay  accrued  benefits.  Treasury/ 
Labor  Study  at  18.  The  frequent 
references  to  this  study  in  the  legislative 
history  of  ERISA  suggest  that  Congress 
expected  that  plan  terminations  after 
ERISA  took  effect  would  be  comparable. 
E.g..  I  Leg.  Hist,  at  596;  II  Leg.  Hist,  at 
1599-1600;  11  Leg.  Hist,  at  1635;  III  Leg. 
Hist,  at  4665.  Congress  designed  the 
program  and  set  the  annual  premium  at 
$1  per  participant  based  on  this 
premise.  See  S.  Rep.  No.  383,  93d  Cong., 
1st  Sess.  83-84  (1973),  reprinted  in  I 
Leg.  Hist,  at  1161-62;  119  Cong.  Rec. 
30,062  (1973)  (statement  of  Sen.  Long). 
reprinted  in  II  Leg.  Hist,  at  1668. 


By  1976,  however,  terminations  were 
nmning  several  times  more  than 
historical  rates.  Many  plans  that  had  not 
been  amended  to  comply  with  ERISA 
continued  through  the  grace  period  and 
terminated  just  after  the  new  minimum 
standards  became  effective.  Based  on 
the  Treasury/Labor  study,  one  might 
have  expected  about  1,200  terminations 
per  year.  Instead,  the  agency 
encountered  7,200  terminations  in  fiscal 
1976  and  8,500  in  fiscal  1977.  See 
Pension  Benefit  Guaranty  Corp.. 
Analysis  of  Single  Employer  Defined 
Benefit  Plan  Terminations.  1977  at  17 
(1978)."  Approximately  10,000  of  them 
were  the  unamended  plans  involved 
here.  At  that  time.  PBGC  was  serving  as 
trustee  for  145  plans.  For  PBGC  to  have 
become  trustee  for  even  a  portion  of  the 
unamended  plans  and  guaranteed  the 
contested  benefits  would  have  led  to 
staggering  costs  and  burdens  in  relation 
to  the  program  as  then  constituted.*' 

PBGC  is  considerably  larger  now  than 
it  was  in  the  late  1970s,  but  its 
obligations  have  correspondingly 
increased.  Losses  fi^m  plan 
terminations  were  higher  in  recent  years 
than  in  any  previous  year.  The 
unprecedented  magnitude  of  PBGC's 
liability  arising  from  these  terminations 
is  clearly  illustrated  by  the  seven 
Eastern  Air  Lines  Plans,  which  were 
underfunded  by  nearly  $700  million 
when  they  terminated  in  1990.  By  the 
end  of  fiscal  year  1991.  the  PBGC's 
losses  from  actual  and  probable  plan 
terminations  for  the  year  totalled 
approximately  $1  billion,  increasing  the 
single-employer  program's  liability  to 
$8.2  billion  and  increasing  its  deficit 
from  $1.9  billion  to  $2.5  billion  in  that 
year  alone. *° 


"Latter  (ram  John  J.  Prast,  Managing  Director, 
Million  Dollar  Round  Table,  to  Senator  Alan  Dixon 
(Feb.  13.  1967).  Other  letters  by  or  on  behalf  of  plan 
sponsors  thai  were  forwarded  to  PBGC  make  the 
same  point.  Eg..  Letter  from  Howard  C  Weizmann, 
Executive  Director.  Association  of  Private  Pension 
and  Welfare  Plans,  to  Senator  David  Boren  (Oct.  2, 
1991):  Letter  from  Gary  L.  Schacht.  Corporate 
Counsel,  Store  Kraft  Manufacturing  Co..  to  Senator 
Robert  Kerrey  (Apr.  18. 1990):  Letter  from  Richard 
H.  Pennell,  President  and  Chief  Executive  Officer, 
Metromont  Materials  Corp.,  to  Congresswoman 
Elizabeth  Patterson  (July  29, 1991). 


'"Prior  to  1986.  employers  were  permitted  to 
terminate  their  plans  without  proving  that  they 
were  suffering  severe  financial  distress.  According 
to  PBGC's  studies,  the  reasons  for  the  1976-1977 
terminations  varied  and  in  a  significant  percentage 
of  cases  ERISA  was  named  as  at  least  a  contributing 
cause.  1976  PBGC  Study  at  8: 1977  PBGC  Study  at 
9. 

'"As  noted  above,  in  1977,  after  the  initial 
experience  had  allowed  some  quantiflcation  of 
projected  program  costs.  PBGC  requested  that 
Congress  increase  premiums — from  SI  00  to  S2.60 
per  participant  per  year.  A  recent  extrapolation 
from  the  1977  premium  study  indicates  that  to  have 
insured  the  benefits  in  question  would  have 
required  a  further  increase  of  5  8  cents  for  every 
additional  SlO  million  in  benefits  or  administrative 
costs.  We  believe  that  such  an  effect  on  premium 
rates  would  have  led  the  Board  of  Directors  to 
decline  to  gtiaranlee  the  disputed  benefits  had  it 
been  called  upon  to  address  this  policy  issue  in 
1977. 

'"By  contrast,  PBGC's  separate  multiemployer 
guaranty  fund,  see  ERISA  4005(a),  had  a  surplus  of 
S133  million  as  of  1990.  and  in  1991  the  PBGC 
recommended  that  Congress  increase  the  maximum 
benefit  guaranteed  under  that  program  by 
approximately  SO  percent.  See  Pension  Benefit 
Guaranty  Corp.,  Financial  Condition  of  the  PBGC's 
Multiemployer  Insurance  Program  at  1  (1991). 


In  the  context  of  this  deficit,  any 
decision  to  assume  significant 
additional  liability  must  be  carefully 
weighed.  Here,  preliminary  estimates 
indicate  that  the  additional  benefit  costs 
(including  interest)  would  likely  be  in 
the  neighborhood  of  $80  million  in  1992 
dollars,  without  reduction  for  the  five- 
year  phase-in  and  using  relatively 
liberal  vesting  schedules.'* 

More  important  in  this  case,  however, 
are  the  additional  administrative  costs 
that  would  arise  from  any  effort  to 
provide  benefits  to  participants  in  the 
unamended  plans  at  this  time.  Today, 
the  administrative  costs  would  be  so 
large  in  proportion  to  payments  to 
participants  as  to  create  serious  doubt  as 
to  the  value  achieved  for  premium 
payers  and  the  American  public. 

The  problem  is  not  simply  the  passage 
of  more  than  a  decade  and  half  since 
these  plans  were  terminated.  It  derives 
as  well  from  the  administrative  process 
under  which  these  plans  were 
terminated.  The  overwhelming  majority 
of  the  1 1 ,000  plans  in  question  were 
closed  out  in  the  private  sector  by  the 
purchase  of  annuities  or  the  payment  of 
lump  sums,  so  that  PBGC  never 
obtained  as  much  data  as  it  would  have 
in  the  event  that  it  had  been  required  to 
become  trustee  of  these  plans.  For  PBGC 
now  to  calculate  and  pay  guaranteed 
benefits,  plan  records  will  need  to  be 
gathered,  much  of  the  participant  data 
will  have  to  be  reconstructed,  and 
extensive  actuarial  analysis  will  be 
required. 

The  characteristics  of  the  plans  in 
question  contribute  substantially  to  the 
administrative  burden.  They  comprise  a 
large  number  of  small  plans:  86.3 
percent  of  the  nontrusteed  plans  (9,712) 
have  twenty  or  fewer  participants.  Less 
than  two-tenths  of  1  percent  have  more 
than  500  participants."  The  agency's 
experience  in  paying  benefits  indicates 
that  the  cost  of  "opening  a  plan" — 
having  an  actuary  analyze  its  provisions 
to  establish  appropriate  formulae  for 
payment  of  guaranteed  benefits — far 
exceeds  the  incremental  cost  of 
calculating  the  benefits  of  additional 
participants.  Because  of  the 
predominance  of  small  plans  in  this 
population,  the  administrative  cost  of 


"  This  number  combines  an  estimate  of  S8.9 
million  for  trusteed  plans  and  an  estimate  of  S69.S 
million  for  the  nontrusteed  plans.  These  estimates 
are  from  Temple  University  study.  It  is  95  percent 
likely  that  the  additional  benent  costs  will  fall 
within  a  44  percent  corridor  on  either  side  of  the 
$69.5  million  estimate  and  a  56  percent  corridor  on 
either  side  of  the  $8.9  million  estimate.  For 
convenience,  we  use  the  midpoint  numbers  in  text, 
but  our  conclusions  would  not  change  if  the 
liability  were  at  the  high  end  of  each  corridor. 

"The  trtisteed  plans  tend  to  be  larger,  l)ut 
roughly  71  percent  have  fewer  than  75  partidpants. 
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providing  giiaranteed  benefits  to  the 
Collins  class  will  be  greatly 
disproportionate  to  the  benefits  to  be 
delivered." 

The  agency  has  sought  to  measure 
that  administrative  burden  in  more  than 
one  way.  The  agency's  experience  in 
implementing  tjbe  settlement  in  Rettig  v. 
PBGCis  instructive  in  this  regard.  The 
class  in  that  case  consisted  of 
participants  in  amended  plans 
terminated  between  1976  and  1981.  The 
most  iBcent  projection  is  that  $27 
million  in  administrative  costs  will  be 
incurred  over  7  to  8  years  to  deliver  $24 
million  in  benefits,  a  ratio  of  1.15:1.  We 
do  not  view  administrative  cost  at  this 
level — which  was  imforeseen  when  the 
settlement  was  entered — as  a  prudent 
expenditure  of  PBGC  insurance  funds. 

>  he  administrative  costs  associated 
with  benefit  payments  in  this  case  will 
greatly  exceed  those  in  Fettig.  In 
absolute  terms,  Rettig  involved  fewer 
than  1,000  plans  covering  120,000 
participants.  Collins  potentially 
involves  in  excess  of  7,500  plans 
covering  134,000  participants.^  The 
majority  of  the  Rettig  plans,  moreover, 
were  already  trusteed  by  PBGC,  so  that 
documents  were  preserved  and  some  of 
the  analysis  had  already  been 
completed.  The  overwhelming  majority 
of  the  Collins  plans  were  not  trusteed 
and  were  closed  out  by  their  employers 
in  the  private  sector  well  over  a  decade 
ago," 

Finally,  the  plan  demographics  for 
Rettig  and  Collins  classes  are  different. 
The  unamended  nontrusteed  plans  were 
generally  much  smaller,  with  an  average 
of  16.5  participants,  while  the  Rettig 
plans  were  roughly  7.5  times  larger,  or 
an  average  of  126  participants  per  plan. 


"  .\notber  demographic  bctor  contributing  to  a 
high  ratio  of  administrative  costs  to  benefit 
payments  is  the  relatively  low  total  value  of  the 
average  paymeol  pet  participant.  Bas«d  on  PBGC* 
preliminary  samples,  roughly  80  percent  of  the 
participants  in  these  nontrusteed  plans  would 
receive  no  additional  benefits  at  all.  The  average 
total  bnDaTil  per  participant  (with  interest  to  date] 
would  be  S619.14  under  the  most  generous 
assumptions  on  phase-in  and  credited  service  for 
vesting  and  benefll  accrual  purposes. 

'"Study  results  indicate  that  there  are  112.000 
participants  in  nontrusteed  plans  and  22.000  in 
trustetKl  plans  that  terminated  after  their  Title  I 
effective  date.  Although  some  11,000  unamended 
plans  tenainated  dunng  the  period  1976-^1981.  the 
study  shows  that  many  of  the  plans  that  terminated 
in  calendar  year  1976  did  so  before  the  beginning 
of  their  1976  plan  year.  Those  plans  are  not  within 
the  scope  of  plans  that  are  affected  by  this  by  thij 
decision. 

"  Moreover,  these  plans  wme  governed  by  pre- 
ERISA  law  for  most  of  their  Uvm.  At  that  time, 
recordkeeping  requirements  were  quite  limited. 
For  example,  before  ERISA  employers  were  not 
required  to  maintain  detailed  information  for  each 
employee,  such  as  hour*  of  Mtvice,  necessary  to 
determiDo  benefits  due.  Coiapare  QUSA  $  209;  see 
also /(i.§S  103.  lOS. 


Since  the  most  expensive  aspect  of  the 
process  is  the  initial  actuarial  analysis 
of  plan  provisions,  the  administrative 
cost  per  participant  is  expected  to  be 
much  larger  for  the  class  of  unamended 
small  plans. 

For  all  of  these  reasons,  the  ratio  of 
administrative  costs  to  benefit  payments 
in  the  Collins  class  could  be  expected  to 
be  considerably  greater  than  the  1.15  to 
1  ratio  associated  with  the  Rettig 
settlement  Preliminary  cost  estimates 
obtained  from  PBGC's  staff  and  outside 
contractors  confirm  this  observation. 
Combining  these  data,  it  is  estimated 
that  the  total  administrative  costs  would 
be  between  $174  million  and  $247 
million.  Hiis  would  result  in  a  ratio  of 
more  than  2  dollars  for  every  dollar  of 
benefits  paid. 

Tlie  magnitude  of  these 
administrative  costs  is  especially 
troubling  in  light  of  the  small  amount 
per  participant  that  would  be  paid  in 
benefits.  As  noted  above,  80  percent  of 
the  participants  in  the  nontrusteed 
plans  would  receive  no  additional 
benefits.  For  those  who  would  be  paid 
an  additional  benefit,  almost  3  out  of  4 
would  receive  lump  sums  of  $3,500  or 
less.  Providing  so  little  benefit  to  so  few 
participants  at  so  great  a  cost  cannot  be 
justified. 

Based  on  the  above  considerations, 
we  believe  that  the  substantial 
administrative  cost  that  would  attend 
guaranteeing  these  benefits  supports  a 
decision  to  deny  such  ^arantee. 

D.  Other  Considerations — 
Enforcement  of  Title  I.  We  have  also 
considered  to  what  degree  a  guarantee 
of  the  benefits  at  issue  would  enhance 
enforcement  of  title  I  of  ERISA.  By 
enforcement  of  title  I,  we  mean 
something  more  than  fulfilling  the 
monetary  expectations  of  participants — 
a  topic  previously  discussed.  Rather,  we 
examine  here  the  need  to  develop 
regulatory  policy  that  would  deter 
employers  from  maintaining  plans  in 
violation  of  the  statute.  Thus,  we  have 
considered  whether  a  denial  of  PBGC's 
guarantee  with  respect  to  these 
unamended  plans  would,  by  giving 
effect  to  "illegal"  plan  terms,  undermine 
the  enforcement  of  title  I  of  ERISA.  We 
conclude  that,  in  the  unusual 
circumstances  of  this  case,  a  refusal  to 
insure  these  benefits  would  not  have 
that  effect. 

Initially,  we  note  that  it  is  not  at  all 
clear  what  role  Congress  envisioned  that 
PBGC  and  its  termination  insurance 
program  would  play  in  the  enforcement 
of  title  I  of  ERISA.  The  statute  generally 
vests  the  Department  of  Labor  and  the 
Internal  Revenue  Service  with  primary 
responsibility  for  enforcing  that  title. 
See  ERISA  section  506,  3001(d).  3002(a). 


The  Department  of  Labor  receives 
annual  reports  bom  the  plans 
siimmarizing  their  provisions  and 
administration,  see  ERISA  aectlon  103, 
504,  and  is  given  the  right  to  sue  plan 
fiduciaries  for  breach  of  Title  I 
standards.  ERISA  section  502(a)(2),  (5). 
In  addition,  the  Internal  Revenue 
Service  assures  conformity  with  moat  of 
those  standards  by  denying  tax 

aualification  to  plans  that  do  not  meet 
lem.  I.R.C.  section  401.  As  noted 
above,  PBGC  was  directed  to  carry  out 
"the  purposes  of  this  title  (i.e..  title  TV),** 
none  of  which  addresses  enforcement  of 
the  minimum  standards  of  title  I  of 
ERISA.  Thus,  it  is  tmclear  to  what 
degree  Congress  Intended  that  PBGC 
through  the  exercise  of  its  insurance 
function,  would  assure  conformity  with 
the  minimum  standards  of  title  I. 

We  have  also  considered  the  difficult 
factual  question  of  whether  a  decision  to 
insure  these  benefits  between  the 
passage  of  ERISA  and  early  in  1976 
might  have  promoted  employer 
compliance  with  title  I.  It  is  not  clear 
how  a  decision  to  insure  the  minimnin 
benefits  in  these  plans  (regardless  of 
whether  they  were  actually  amended  to 
comply  with  ERISA)  might  have 
affected  employer  conduct  While  such 
a  policy  might  have  permitted  PBGC  to 
provide  significantly  greater  benefits  to 
participants  in  plans  that  terminated 
shortly  after  passage  of  ERISA,  that 
policy  might  also  have  caused  greater 
numbers  of  employers  to  terminate  their 
plans  prior  to  the  date  on  which  the 
minimum  standards  became  applicable, 
so  as  to  avoid  their  substantially 
increased  employer  liability. 

We  need  not  resolve  in  this  poUcy 
submission,  however,  the  legal  question 
of  PBGC's  role  in  enforcing  title  I  or  the 
hypothetical  issue  of  what  actions  it 
might  have  taken  to  insure  compliance 
in  the  period  bom  1976  to  1980.  Our 
analysis  takes  place  years  after  that 
period.  There  is  no  longer  any 
reasonable  prospect  of  inducing  any 
change  of  conduct  by  the  sponsora  of 
the  unamended  plans. 

We  must  deal  with  the  facts  as  we 
now  find  them.  The  plans  have 
terminated  without  amendment  In  the 
overwhelming  number  of  cases,  plan 
assets  were  found  sufficient  to  cover 
liabilities,  and  the  plans  were  closed  out 
in  the  private  sector.  In  the  smaller 
number  of  plans  with  insufficient  assets, 
PBGC  has  already  asserted  whatever 
claim  it  may  have  had  against  the  plan 
sponsors.  Further  suit  for  recovery  of 
the  additional  employer  liability  is  now 
precluded  by  insvirmountable  legal  and 
practical  baniers. 

Thus,  PBGC  is  no  longer  in  a  position 
to  enforce  the  requirements  of  the 
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statute  by  compelling  employers  to 
amend  their  plans  or  by  demanding  that 
they  pay  for  Uie  full  amount  of  the 
liability  created  by  application  of  the 
minimum  vesting  standards.  For  this 
reason,  we  do  not  think  that  the 
enforcement  of  title  I — in  the  sense  of 
influencing  employer  conduct — weighs 
in  favor  of  granting  benefits  in  this 
context.^ 

IV.  Conclusion 

After  carefully  considering  all  of  the 
above  factors,  we  conclude  that  PBGC 
should  not  guarantee  benefits  vested 
under  Title  I  vesting  schedules  in  the 
absence  of  a  plan  amendment  adopting 
one  of  those  schedules.^'  We  recognize 
that  participants  in  unamended  plans 
may  have  had  some  expectation  that 
their  benefits  would  be  vested  and 
protected  under  Title  I  even  though  not 
explicit  in  their  plans.  But  the  plans 
with  which  we  are  concerned  here  all 
terminated  shortly  after  the  statutory 
vesting  provisions  became  effective  and 
the  vast  majority  terminated  before  the 
time  for  adopting  conforming 
amendments  had  expired.  The 
participants'  reliance  interest  is 
therefore  quite  limited.  On  the  other 
hand,  the  considerations  of  employer 
equity  and  the  need  to  maintain  low 


premiums  are  undiluted  and  perhaps 
stronger  than  in  most  situations  that 
PBGC  has  faced. 

In  light  of  the  various  considerations 
discussed  above,  we  conclude  that  the 
decision  of  PBGC  in  1976  not  to 
guarantee  these  benefits — though  based 
on  statutory  language— also  represented 
an  appropriate  accommodation  of  the 
policies  underlying  title  IV.**  We 
further  conclude  that  this  result  is  even 
more  compeUing  today,  in  view  of  the 
disproportionate  administrative  cost 
ana  the  inequity  of  requiring  oirrent 
premium  payers  to  bear  full  financial 
responsibility  for  benefits  paid  to  the 
employees  of  other  plan  sponsors. 
IFR  Doc.  93-1514  Filed  1-21-93;  8:45  am] 
mxMa  C006  77a*-oi-u 
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''Indeed,  though  it  is  not  critical  to  our  analysis, 
we  see  some  risk  that  participants  who  benefitted 
from  their  employers'  failure  to  amend  would 
receive  an  additional  windfall  if  ERISA-vested 
benefits  were  gxiaranteed  at  this  time.  Our  review 
of  the  available  evidence  indicates  most  employers 
that  terminated  their  plans  were  not  in  financial 
distress  and  continued  in  business  thereafter. 
Rather  than  paying  up  to  one  third  of  (heir  net 
worth  for  a  guarantee  of  the  minimum  ERISA- 
vested  bmefits,  they  were  able  to  retain  those  funds 
for  their  employees  or  owners,  in  the  form  of 
compensation  or  stock  value.  In  tact.  In  the  sample 
of  nontrusteed  plans  identifled  in  the  Temple 
study,  epproximataly  40  percent  of  the  employers 
intended  to  institute  new  defined  contribution  or 
other  plans  for  their  employees  to  replace  the 
terminated  defined  benefit  plans. 

''We  recognize  that  Congress  in  1960  directed  a 
different  result  for  subsequent  terminations,  but  do 
not  believe  that  we  are  bound  by  that  resolution. 
The  circumstances  surrounding  the  1980 
congressional  action  were  significantly  different. 
Congress  took  prospective  action  at  a  time  when  the 
minimum  vesting  standards  had  been  in  effect  for 
nearly  five  years  and  the  affected  plans  were  that 
much  older.  Accordingly,  participant  expectations 
were  significantly  stronger.  In  addition,  prospective 
application  ensured  that  PBGC  would  be  in  a 
position  to  assert  claims  for  employer  liability 
against  the  sponsors  of  unamended  plans  and  had 
the  potential  of  promoting  voluntary  compliance. 
Finally,  it  was  apparent  by  1980  that  the  number 
of  terminations  was  rapidly  diminishing  and,  in 
fact,  the  1980  amendments  resulted  in  a  guarantee 
of  additional  benefits  for  a  relative  few  plans.  By 
contrast,  our  decision  concerns  terminations  a 
decade  earlier,  applies  to  a  much  larger  universe  of 
plans,  relates  to  a  time  period  during  which 
participant  expectations  were  more  limited,  is  made 
under  circumstances  that  preclude  the  collection  of 
employer  liability,  and  has  no  potential  for 
ancotiraging  employer  compliance. 


January  14, 1993. 
I.  Introduction 

The  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  submitted  on 
November  20. 1991,  a  proposed  rule 
change  pursuant  to  Section  19(b)(1)  *  of 
the  Securities  Exchange  Act  of  1934 
("Act")  and  Rule  19b-4  ^  thereunder  to 
amend  Section  59  of  the  Uniform 
Practice  Code  ("UPC")  to  establish 
failure  to  deliver  and  liability  notice 
procedures  for  foreign  currency,  index 
warrants  and  similar  instruments.^ 
Additionally,  the  proposed  rule  change 
amends  Section  65  of  the  UPC  to 
establish  procedures  to  transfer 
customer  accounts  in  a  timely  manner 
and  institute  close-out  and  sell-out 
procedures  for  fail  contracts.* 


Notice  of  the  proposed  rule  change 
appeared  in  the  Federal  Register  on 
October  7, 1992.*  No  comments  were 
received  with  respect  to  the  proposed 
rule  change. 

II.  Description  of  the  Proposal 

A.  Proposed  Amendments  to  Section  59 
of  the  UPC 

The  proposed  rule  change  would 
amend  Section  59  of  the  UPC  to  provide 
hability  notice  procedures  for  index 
warrants,  foreign  currency  and  similar 
instruments.  Unlike  other  securities 
subject  to  UPC  liability  notice 
procedures  (e.g.,  securities  subject  to  a 
tender  or  exchange  offer  at  a  certain 
time),  American  style  index  warrants 
and  similar  instruments  are  unique 
because,  while  they  have  a  stated 
expiration,  they  have  the  potential  to  be 
exercised  at  any  time  until  expiration 
and  the  exercising  holder  can  value 
before  the  expiration  date." 

Under  current  UPC  rules,  a  member 
who  fails  to  receive  an  index  warrant  in 
accordance  with  the  terms  of  the 
purchase  contract,  and  is  thereby  unable 
to  exercise  such  warrant,  cannot  hold 
anyone  liable  for  the  value  of  the 
exercise,  because  existing  UPC  Liability 
Notice  Procedures  hinge  on  the 
expiration  of,  not  the  exercise  of,  a 
warrant.  Given  this  deficiency  in 
existing  UPC  rules,  the  NASD  in 
conjunction  with  other  securities  groups 
has  developed  a  procedure  to  provide 
protection  to  buyers  of  foreign  currency, 
index  warrants  and  similar 
instruments.' 

The  NASD  has  proposed  procedures 
that  govern  if  a  contract  is  for  a 
deliverable  instrument,  with  an  exertnse 
provision  that  may  be  accomplished  on 
a  daily  basis,  and  the  settlement  date  of 
the  contract  to  purchase  the  instrument 
is  on  or  before  the  requested  exercise 
date.  Pursuant  to  these  procedures,  the 


'"In  this  regard,  we  note  that  in  1980  Congress, 
though  fully  aware  of  PBGC's  interpretation  and  its 
application  in  past  cases,  did  not  choose 
retroactively  to  overturn  this  accommodation  of  the 
policies  of  title  IV,  even  as  it  adopted  a  new  rule 
for  the  ftihire.  See  126  Cong.  Rec.  Sll,665,  Sll,673 
(daily  ed.  Aug.  26, 1980)  (statement  of  Sen. 
Williams):  see  also  126  Cong.  Rec.  H7663.  H7901 
(daily  ed.  Aug.  25, 1960)  (statement  of  Rep. 
Thompson). 

'  15  U.S.C.  78»(b)(l)  (1966). 

» 17  CFR  240.19b-4  (1992). 

'  A  liability  notice  delivered  in  accordance  with 
the  provisions  of  Section  59  of  the  UPC  serves  as 
notification  to  the  receiving  member  of  the 
existence  of  a  claim  for  damages. 

*  The  term  "close-out"  in  this  context  refers  to  the 
procedures  that  one  broker  must  follow  whan 


another  broker  (the  defaulting  broker)  fails  to 
deliver  securities.  The  non  defaulting  party  must 
"buy-in"  the  securities  to  meet  its  own  obligations, 
and  liability  for  resulting  losses  may  be  imposed  on 
the  defaulting  broker.  The  opposite  of  a  buy-in  is 
a  "sell-out."  where  a  broker  may  dispose  of 
securities  if  another  broker  defaults  by  refusing  to 
accept  delivery.  See  M.  Thompsett,  Investment  It 
Securities  Dictionary,  38,  257  (1986):  D.  Scott,  Wall 
Stieet  Words,  42  (1986). 

"  Securities  Exchange  Act  Release  No.  31272 
(October  1, 1992),  57  FR  46212. 

"  This  is  to  be  contrasted  with  European  style 
warrants,  which  can  only  be  exercised  during  a 
specified  period  before  the  warrant  expires. 

'  The  NASD  proposal  was  developed  in 
conjunction  with  the  National  Secxirities  Clearing 
Corporation  ("NSCC")  and  the  Midwest  Clearing 
Corporation  ("MCC").  See  Securities  Exchange  Act 
Release  No.  28445  (February  1.  1991).  56  FR  5436 
(February  11, 1991):  and  Securities  Exchange  Act 
Release  No.  28855  (February  5,  1991),  56  FR  5716 
(February  12. 1991),  approving  similar  amendments 
for  the  NSCC  and  MCC.  respectively. 
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broker/dealer  executing  the  notice  must 
deliver  the  notice  no  later  than  11  a.m. 
on  the  day  the  exercise  is  to  be  effected. 
The  proposed  procedures  would  permit 
immediate  retransmission  of  the 
liability  notice  to  another  member  no 
later  than  noon  the  same  day.  Such 
notice  would  be  required  to  be  written 
or  transmitted  through  an  electronic 
device  having  immediate  receipt 
capabilities.  If  the  contract  remains 
undelivered  at  expiration,  and  has  not 
been  canceled  by  mutual  consent,  the 
procedures  would  require  the  broker/ 
dealer  executing  the  notice  to  notify  the 
defaulting  member  of  the  exact  amount 
of  the  liability  on  the  next  business  day. 

B.  Proposed  Amendments  to  Section  65 
of  the  UPC 

1.  Procedures  Relating  to  the  Transfer  of 
Customer  Accounts 

The  proposed  rule  change  amends 
several  provisions  of  Section  65  of  the 
UPC  to  help  ensure  that  customer 
accounts  are  transferred  in  a  timely 
manner.  Amendments  have  also  been 
made  to  further  deHne  the 
responsibilities  of  NASD  members  when 
executing  an  account  transfer  pursuant 
to  a  customer's  request. 

Currently,  Section  65(c)(1)(C) 
provides  a  list  of  securities  that  may  be 
incapable  of  being  transferred  to  another 
broker/dealer  pursuant  to  a  customer's 
request,  and  therefore  deemed 
nontransferable  assets.  This  list 
includes,  among  other  things,  assets  that 
are  the  proprietary  product  of  the 
carrying  member  (i.e.,  the  firm  from 
which  the  account  is  being  transferred), 
and  assets  that  may  not  be  received  due 
to  regulatory  limitations  on  the  scope  of 
the  business  of  a  receiving  member  (i.e., 
the  firm  to  which  the  customer's 
account  is  to  be  transferred).  The  instant 
proposal  would  expand  the  list  of 
nontransferable  assets  embodied  in 
Section  65(c)(1)(C)  to  include  foreign 
securities,  baby  bonds,*  and  limited 
partnership  interests  in  retail  accounts 

The  NASD  believes  it  is  appropriate 
to  designate  foreign  securities  and  baby 
bonds  as  nontransferable  assets  because 
at  the  time  of  an  account  transfer,  the 
proper  denomination  for  these  assets 
may  not  be  obtainable  pursuant  to 
governmental  regulation  or  the  issuance 
terms  of  these  assets.  Limited 


"The  term  "baby  bond"  refers  to  a  bond  issued 
in  a  small,  non-standard  denomination,  typically  a 
convertible  or  straight  debt  bond  having  a  par  value 
of  less  than  SIOOO  usually  S500  to  $25.  Such  bonds 
are  intended  to  bring  the  bond  market  within  reach 
of  small  investors,  and  by  the  same  token,  open  a 
source  of  funds  to  corporations  that  lack  entree  to 
the  large  institutional  market.  See }.  Downes  and  ). 
Goodman,  Barron's  Dictionary  of  Finance  and 
Investment  Terms.  25,  (1987). 


partnership  interests  in  retail  accounts 
are  included  in  this  list  of  non- 
transferable assets  as  well,  because 
broker/dealers  maintaining  customer 
accounts  typically  do  not  have  physical 
custody  of  these  securities.  Rather,  these 
assets  are  frequently  held  by  the  general 
partner  or  a  trustee  of  the  limited 
partnership. 

Subsection  65(d)  governs  the 
validation  of  transfer  instructions. 
Under  current  rules,  the  carrying 
member  may  not  take  exception  to  a 
transfer  instruction,  and  therefore  deny 
validation  of  the  transfer  instruction, 
because  of  a  dispute  over  securities 
positions  or  the  money  balance  in  the 
account.  The  existing  provision  strictly 
forbids  such  action,  and  provides  a 
narrow  list  of  circumstances  which 
permit  members  to  take  exception  to  a 
transfer  instruction.  The  instant 
proposal  would  amend  Subsection  65(d) 
to  permit  members  to  take  exception  to 
a  transfer  instruction  if:  (1)  The  account 
is  flat  (i.e.,  it  reflects  no  transferable 
assets),  (2)  the  account  number  is 
incorrect,  or  (3)  the  instruction  is  a 
duplicate  request.  In  addition,  the 
amendments  to  Subsection  65(d)  would 
provide  for  the  resubmission  of  transfer 
instructions  which  were  rejected 
because  the  account  was  deemed  "flat". 

Further,  Subsection  65(d),  as 
proposed,  would  be  amended  to  provide 
an  exception  to  the  Rule's  requirements 
that  members  "freeze"  the  account  upon 
validation  of  a  transfer  instruction.  That 
is,  members  must  cancel  all  open  orders 
and  cease  their  acceptance  of  new 
orders  upon  receipt  of  a  transfer 
instruction.  The  proposal  would  make  a 
narrow  exemption  for  option  positions 
that  expire  within  seven  business  days. 
As  these  positions  expire  by  their  terms 
in  a  brief  period,  the  NASD  did  not 
believe  it  was  necessary  to  require  that 
they  be  subject  to  an  account  freeze. 

Subsection  65(e)  currently  requires 
members  to  complete  the  transfer  of  an 
account  within  Ave  business  days 
following  the  validation  of  a  transfer 
instruction.  If  the  customer's  securities 
have  not  been  delivered  as  required, 
both  the  carrying  and  receiving  firms 
must  establish,  as  appropriate,  fail  to 
deliver  or  fail  to  receive  contracts 
respecting  the  deliveries  that  have  not 
occurred.  The  proposal  would  amend 
the  subsection  to  eliminate  the 
requirement  that  fail  contracts  be 
established  for  options  positions. 

The  NASD  believes  it  appropriate  to 
delete  the  phrase  'including  options" 
from  Subsection  65(e)  because  it  is  no 
longer  necessary.  The  NSCC's 
Automated  Customer  Accoimt  Transfer 
Service  ("ACATS")  now  has  an 
interface  to  the  Options  Clearing 


Corporation  ("OCC")  and  all  open 
options  positions  are  reported  to  the 
OCC  for  settlement  in  memorandum 
form  as  open  positions."  Accordingly, 
fails  need  not  and  should  not  be 
established  for  options  positions  \mder 
the  UPC.»o 

Subsection  65(f)  is  proposed  to  be 
amended  to  require  that  any  fail 
contracts  resulting  from  an  account 
transfer  be  included  in  a  member's  fail 
files  and  promptly  resolved  according  to 
applicable  UPC  close-out  and  liability 
procedures."  An  exemption  will  be 
provided,  however,  for  fail  contracts 
participating  in  a  repricing  and  re- 
confirmation service  such  as  RECAPS.*' 


■ACATS  was  designed  by  the  NSCC  to  faciliUte 
the  prompt  transfer  of  customer  accounts,  including 
option  positions  between  broker/dealer*.  For  dia 
approval  order  authoriring  the  NSCXD's  adoption  of 
ACATS.  see  Securidet  Exchange  Act  Release.  No. 
22481  (September  30.  198S).  50  FR  41274  (October 
9.  1985).  See  also  order  approving  the  OCC'* 
participation  in  ACATS.  Securities  Exchange  Ad 
Release  No.  24133  (February  24.  19B7).  52  FR  6417 
(March  3. 1987). 

'°See  letter  to  Selwyn  Noteloviu,  Branch  Chief. 
Over-the-Counter  Regulation,  Division  of  Market 
Regulation  from  Suzanne  Rothwell.  Associate 
General  Counsel.  NASD,  dated  December  7. 1992. 
providing  the  NASD's  rationale  for  deleting  option! 
positions  from  the  requirements  of  Subsection 
65(e). 

"As  origiQally  amended,  this  provision  deleted 
the  requirement  that  members  execute  the  cloa*-out 
procedures  "promptly."  Amendment  No.  4  to  the 
proposal  reinstates  "promptly"  as  the  timelinMS 
requirement  for  action  relatiitg  to  establish  fuls.  Sea 
NASD  letter  dated  December  7.  1992,  supra  note  10. 

The  Commission  is  concerned  that  the  UPC 
provide  greater  certainly  concerning  a  memtMr's 
obligation  to  act  "promptly"  in  delivering  securities 
or  closing  out  open  fails.  'The  NASD  staff  has  agreed 
to  bring  this  issue  to  the  Operations  Committee  of 
the  NASD  Board  of  Governors  for  its  consideration 
at  the  earliest  opportunity.  See  letter  from  Suzanne 
E.  Rothwell,  Associate  General  Counsel.  NASD  to 
Selwyn  Nolelovitz.  Branch  Chief,  Over-the-Countar 
Regulation.  Division  of  Market  Regulation,  SBC, 
dated  December  28,  1992. 

The  Commission  understands  that  NASD 
members'  expectations  regarding  "prompt" 
resolution  of  fails  may  very,  among  other  things, 
with  the  ready  availability  and  efficiency  of 
transfers  of  record  ownership.  For  example, 
securities  that  are  processed  by  register«id  traiufar 
agents  and  that  are  classified  as  "routine"  item* 
under  Rule  17AD-1  of  the  Exchange  Act,  generally 
can  be  transferred  quickly,  usually  within  three 
business  days  17  CFR  240Ad-l.  Rule  17Ad-2 
requires  registered  transfer  agents  to  turnaround 
90%  of  the  routine  items  presented  for  transfer 
within  either  three  or  five  business  days.  17  CFR 
240.17AD-2.  Other  securities,  such  a*  limited 
partnership  interests  or  transfer*  from  fiduciary 
names,  can  be  more  time  consuming. 

"Currently,  the  NSCC  is  the  only  registered 
clearing  agency  that  offer*  a  reconfirmation  and 
repricing  service  to  its  members.  See  Securities 
Exchange  Act  Release  No.  28339  (August  13. 1990), 
55  FR  34109  (Order  approving  NSCC*  RECAPS). 
The  service  reconfirms  and  reprice*  securlbes 
transactions  which  were  originally  compared  but 
failed  to  setde  in  a  timely  fashion  RECAP  sutistica 
for  1992  also  support  the  proposed  exemption  for 
securities  participating  in  RECAPS  During  each  of 
the  quarterly  RECAP  cycles  for  1992.  there  were 
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Should  securities  fail  to  settle  through 
RECAPS,  the  NASD  interpreU 
paragraph  (0(3)  to  provide  that  a  fail 
contract  submitted  to  RECAPS  that 
remains  outstanding  after  repricing 
continues  to  be  a  fail  for  purposes  of 
paragraph  (f)(1)."  The  amendments  to 
this  Subsection  (f)(1)  are  intended  to 
result  in  few  postponements  in  the 
complete  traiufiBr  of  customer  accounts. 
Membws  will  have  a  means  of  closing- 
out  or  selling-out  securities  that  have 
not  been  delivered  or  received,  rather 
than  delaying  completion  of  the 
transfer.** 

Finally,  Section  65(g)  now  requires 
that  members  promptly  resolve  an 
discrepancies  relating  to  positions  or 
money  balances  that  exist  or  occur  after 
transfer  of  a  customer's  account.  The 
proposed  rule  change  would  amend 
Subsection  6S(g)  to  expand  the 
member's  responsibility  to  require  the 
prompt  transfer  or  distribution  of  assets 
which  accrue  to  the  customer's  account 
after  the  initial  transfer  has  been 
completed  (i.e.,  dividends  and  bond 
interest). 

2.  The  Establishment  of  Procedures  for 
Close-out  and  Sell-out  Fail  Contracts 

The  proposal  also  would  add 
Subsections  65  (h)  and  (i)  to  the  UPC  to 
create  procedures  to  close-out  and  sell- 
out fail  contracts  resulting  from  an 
account  transfer.*'  Although  existing 
Sections  59  and  60  of  the  UPC  provide 
close-out  procedures  with  guidelines  to 
buy-in  and  sell-out  securities  contracts 
under  fairly  speciGc  circumstances, 
these  rules  give  buyers  and  sellers  close- 
out  rights  and  implicitly  turn  on  the 
existence  of  a  purchase  or  sale  contract, 
without  expressly  addressing  a  contract 


approximataiy  3S0  partkipants.  Tb«  RfXIAP 
statistics  for  each  of  the  cydas  w«re  at  follows: 
March  1992,  11.01S  sides  w«r«  accepted  and  9.96a 
compared:  )una  1992  7,9$7  sides  were  accepted  and 
7,566  trades  compared;  September  1992,  8,249  sides 
ware  accepted  and  7,406  compared;  and  December 
1992,  8,266  sides  were  accepted  and  7.628 
compared. 

"  Sea  letter  from  Suzanne  Rotliwell.  Associate 
General  Counsel,  NASD,  to  Selwyn  Notetovitz, 
Branch  Chief,  Over-the-Counter  Regulation, 
Division  of  Market  Regulation.  SEC.  dated 
December  30,  1992. 

>«This  amandmeDt  would  confirm  the  NASIITs 
rules  with  those  of  the  New  York  Stock  Exchange 
("NYSE")  to  the  extent  that  NYSE  Rule  412  also 
subjects  fail  contracts  established  pursuant  to  an 
accoimt  transfer  to  dose-otit  pnxxdura*.  Sae  New 
York  Stock  Exchange  Guide.  CCH  241Z. 

**Whila  the  proposed  procedures  are  expected  to 
be  used  primarily  In  the  account  transfer  context, 
the  procedures  also  stipulate  they  may  be  used 
wfaea  daaring  agency  rules  do  not  otherwise  apply 
to  dose-out  and  sell-out  contracts  in  securities  tot 
which  there  are  no  aafblishart  procadures.  such  a* 
zero  coupon  bonds,  mutual  funds,  and  limited 
partnerships. 


for  delivery  of  securities  arising  from  a 
transfer  of  securities. 

"The  new  "close-out"  procedures  are 
proposed  for  codiRcation  in  Subsection 
65(h).  These  procedures  are  based  on 
existing  UPC  Section  59  Buy-In  rules. 
As  proposed,  the  procedures  permit  a 
receiving  member  to  close  a  valued  fell 
contract  no  sooner  than  the  third 
business  day  following  the  due  date 
pursuant  to  written  notiBcation.  Under 
the  proposed  procedures,  a  broker/ 
dealer  intending  to  effect  a  close-out 
would  be  required  to  send  notice  to  the 
carrying  member  of  the  following 
information  concerning  the  contract  to 
be  closed:  (1)  The  settlement  date,  (2) 
the  quantity  of  units,  and  (3)  the 
contract  price  of  the  securities  covered. 

The  notice  would  be  required  to  be 
delivered  to  the  carrying  member's 
office  no  later  than  12  noon,  his  time, 
two  business  days  preceding  the 
execution  of  the  proposed  close-out. 
Further,  the  notice  would  have  to  advise 
the  carrying  member  that  unless 
delivery  is  effected  at  or  before  a  certain 
specified  time,  which  may  not  be  prior 
to  3  p.m.  local  time  in  the  community 
where  the  carrying  member  is  located, 
the  security  may  be  closed-out  on  the 
date  speciHed  for  the  account  of  the 
carrying  member.  Finally,  the  party 
executing  the  close-out,  immediately 
upon  its  execution  but,  in  any  case,  no 
later  than  the  close  of  business  local 
time  where  the  seller  maintains  his 
office,  would  be  required  to  notify  the 
carrying  member  for  whose  account  the 
securities  were  bought  as  to  the  quantity 
purchased  and  the  price  paid. 

New  Subsection  65(i)  proposes 
notification  and  sell-out  procedures  for 
fail  contracts  to  permit  a  carrying 
member  to  sell  any  and  all  securities 
due  or  deliverable  under  a  fail  contract 
in  the  best  available  market,  where  the 
receiving  member  failed  to  accept 
delivery,  or  where  a  properly  executed 
Uniform  Reclamation  Form,  a 
depository  generated  rejection  advice,  or 
a  valid  Reversal  Form  is  lacking.  The 
party  executing  a  sell-out  would  be 
required  to  notify,  no  later  than  the 
close  of  business  on  the  day  of 
execution,  the  member  for  whose 
account  and  liability  the  securities  were 
sold,  the  quantity  sold  and  the  price 
received. 

m.  Discussion 

The  Commission  believes  that  the 
proposal  is  consistent  with  the  Act. 
Section  15A(b)(6)  mandates  that  the 
rules  of  the  NASD  be  designed  to  foster 
cooperation  with  persons  engaged  in 
regiilating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in,  securities. 


To  this  end,  the  amendments  to  Section 
59  which  estabUsh  liability  notice 
procedures  for  index  warrants,  foreign 
securities  and  similar  instnmients  will 
serve  to  clarify  the  responsibilities  of 
parties  to  transactions  in  these  securities 
and  thereby  foster  cooperation  and 
coordination  in  the  clearing  and  settling 
of  these  securities. 

The  proposed  liability  notice 
procedures  establish  that  a  defeulting 
party  to  transactions  in  index  warrants 
and  similar  instruments  shall  be  liable 
for  damages  arising  from  such  default. 
Further,  these  amendments  will 
establish  a  procedure  for  notification  of 
a  member  failing  to  deliver  securities  of 
the  existence  of  a  claim  for  damages  as 
a  result  of  such  failure. 

The  Commission  believes  that  the 
proposed  liability  notice  procedures 
also  further  the  broad  investor 
protection  mandate  of  Section  15A(b)(6) 
which  requires  that  the  NASD  rules  be 
designed,  in  general,  to  protect  investors 
and  the  public  interest.  Without  a 
mechanism  to  provide  for  damages 
when  a  receiving  member  is  unable  to 
exercise  instruments  such  as  index 
warrants,  because  of  the  delivering 
member's  failure  to  deliver  the 
securities,  the  receiving  member  and  its 
customers  stand  to  sustain  losses.*" 

The  UPC  currently  affords  the 
protection  of  liability  notice  procedures 
for  other  securities  regulated  by  the 
UPC.  The  proposal  amends  the  NASD's 
rules  to  address  developing  sectu'ities 
products,  which  heretofore  have  been 
subject  to  an  unintended  regulatory 
gap.*' 

In  addition,  the  Commission  finds 
that  the  proposed  amendments  to 
Section  65  of  the  UPC  to  egtabUsh 
additional  procedures  to  transfer 
accounts  promptly  and  create 
procedures  to  close-out  and  sell-out  fail 
contracts  established  pursuant  to  an 
account  transfer  are  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act.  The  proposed  rule  provides 
increased  certainty  to  customers  that 
most  positions  in  most  accounts  will  be 
deemed  transferred,  and  that  assets  and 
funds  will  be  available  for  their  use  at 
the  receiving  firm  on  a  timely  basis. 

Further,  the  Commission  recognizes 
that  efficient  customer  account  transfers 
are  critical  to  street-name  account 
management.*"  In  an  environment  in 


"■See  also  Securities  Exchange  Act  Release  No. 
26445  [February  1, 1991).  supra  note  7. 

"As  noted  above,  clearing  agendes  have  adopted 
liability  notice  procedures  thai  govern  when 
members  affect  trades  through  those  organizations. 
See  supra  note  7.  The  proposal  also  addresses  those 
circumstances  where  clearing  agency  rules  do  not 
apply. 

<*  As  a  matter  of  industry  practice,  sacurities  are 
often  held  in  stieet-nama  because  they  are  thereby 
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which  certificate  immobilization  is 
expanding,  customers  must  be  able  to 
move  street-name  positions  from  firm  to 
firm  promptly  and  accurately.  In  a 
period  of  increased  reliance  on  book- 
entry  facilities,*'  prompt  and  efficient 
account  transfer  arrangements  are 
increasingly  important.  Increased 
immobilization  of  securities  certificates 
will  be  more  difficult  to  the  extent 
customers  lack  confidence  that  street- 
name  positions  will  be  transferred  fit>m 
one  fim  to  another  promptly,  efficiently 
and  accurately.  In  view  of  these 
concerns,  the  Commission  believes  that 
the  proposal  will  assist  in  advancing  the 
objectives  of  removing  potential 
impediments  to  the  increased 
inimobihzation  of  seciirities 
certificates.'" 

IV.  Conclcsion 

For  the  aforementioned  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the 
regulations  thereunder  applicable  to  a 
national  securities  association,  in 
particular,  the  requirements  of  Section 
15A(b)(6). 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change.  SR-NASD-91-61 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*' 

Mu-garat  H.  NfcFarland. 

Deputy  Secwtary. 
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in  the  custody  of  the  broker.  Thus,  transfer  of  the 
shares  at  the  time  of  sale  is  easier  than  if  the 
securities  were  registered  in  the  customer's  name 
and  physical  certificates  had  to  t>e  transferred. 

'"The  securities  industry  has  encouraged  the 
strong  aod  continuing  trend  over  the  last  decade  to 
settle  corporate  and  municipal  securities  in  book- 
entry  fonn  in  a  depository  environment.  For 
example,  as  of  1990.  the  Depository  Trust  Company 
("DTC")  alone  had  immobilized  63%  of  the  total 
market  value  outstanding  of  publicly-held  equity 
securities,  while  the  number  of  registered 
certiricates  provided  to  investors  and  participants 
through  OTC  dropped  from  16  million  certificates 
annually  in  1980  to  6  million  certificates  in  1990. 
See  Report  of  the  Bachmann  Task  Force  on 
Clearance  and  Settlement  Reform  in  U.S.  Securities 
Markets  ("Bachmann  Report"),  submitted  to  the 
Chairman  of  the  U.S.  Securities  and  Exchange 
Commission,  May  1992.  Secxirities  Exchange  Act 
Release  No.  30802  (lune  15.  1992),  57  PR  27812 
(June  22. 1992).  See  also  (1991]  SEC,  Annual 
Report,  Table  16. 

"See  15  U.S.C.  78q-l-l(e). 

''17CFR20O.3O-3(a)(12). 


[RaiMM  Na  34-31729;  FIto  No.  8R-44A8D- 
92-12,AfntNo.3] 

Self-Regulatory  Organizatlona;  Notice 
of  Amendment  of  Propoaed  Rule 
Change  by  Nattonal  Aaaociatton  of 
Securitiee  Dealara,  Inc.,  Relating  to  the 
Propoeed  Short  Sale  Rule 

January  13, 1993. 

Piirsuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  788(b)(1).  notice  is 
hereby  given  that  on  E)ecember  23. 1992, 
the  National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
Amendment  No.  3  to  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
ni  below,  which  Items  have  been 
prepared  by  the  NASD.*  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  Amendment  No.  3 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  amending  the  proposed 
short  sale  rule  or  "bid  test"  for  Nasdaq 
National  Market  System  ("Nasdaq/ 
NMS")  securities  to  include  a  provision 
regarding  short  sale  by  qualified  options 
market  makers  and  to  add  a  provision 
identical  to  a  section  in  Securities 
Exchange  Act  Rule  lOa-1  exempting 
certain  customer  transactions.  The 
NASD  is  also  proposing  amendments  to 
the  Rules  of  Practice  and  Procedures  for 
the  Automated  Confirmation 
Transaction  service  ("ACT")  to  require 
members  to  append  a  short  sale 
identifier  to  certain  trade  report  data 
and  an  amendment  to  the  Rules  of  Fair 
Practice,  Article  HI,  Section  21(b)  to 
clarify  the  books  and  records 
requirements  applicable  to  member 
sales.  Below  is  the  text  of  Amendment 
No.  3.  Proposed  new  language  is  in 
italics;  proposed  deletions  are  in 
brackets. 

Rules  of  Fair  Practice 

Article  III.  Section  21 — ^Books  and 
Records 


Marking  of  Customer  Order  Tickets 

(b)(1)  A  person  associated  with  a 
member  shall  indicate  on  the 
memorandum  for  the  sale  of  any 
security  whether  the  order  is  "long"  or 
"short,"  except  that  this  requirement 


'  Amendment  Nos.  1  and  2  vfsre  previously 
incorporated  in  the  Notice  of  Proposed  Rule  Change 
issued  by  the  Commission  in  Securities  Exchange 
Act  Release  No.  31003  (August  6. 1992).  57  FR 
36421  (August  13, 1992). 


shall  not  apply  to  transactions  in 
corporate  debt  securities.  As  order  may 
be  marked  "long"  if  (1)  the  customer's 
account  is  long  the  security  involved  or 
(2)  the  customer  ohtis  the  security  and 
agrees  to  deliver  the  security  as  soon  as 
possible  without  undue  inconvenience 
or  expense. 
•        •        •        •        • 

Article  m,  Section  46— Short  Sale* 

(a)  No  member  shall  effect  a  short  sale 
for  the  accotut  of  a  customer  or  for  its 
own  account  in  a  Nasdaq  National 
Market  System  security  at  or  below  the 
current  best  (inside)  bid  when  the 
current  best  (inside)  bid  as  displayed  by 
the  Nasdao  system  is  below  the 
preceding  best  (inside)  bid  in  the 
security. 

(b)  In  determining  the  price  at  which 
a  short  sale  may  be  effected  after  a 
security  goes  ex-dividend,  ex-right,  or 
ex-any  other  distribution,  all  quotation 
prices  prior  to  the  "ex"  date  may  be 
reduced  by  the  value  of  such 
distribution. 

(c)  The  provisions  of  subsection  (a) 
shall  not  apply  to: 

(1)  Sales  by  a  qualified  market  maker 
registered  in  the  security  in  the  Nasdaq 
system  in  connection  with  bona  fide 
market  making  activity.  For  purposes  of 
this  subsection,  risk  arbitrage,  index 
arbitrage,  and  other  transactions 
unrelated  to  normal  market  making 
activity  will  not  be  considered  bona  fide 
market  making  activity. 

(2)  Any  sale  by  any  person,  for  an 
account  In  which  he  has  an  interest,  if 
such  person  owns  the  security  sold  and 
intends  to  deliver  such  security  as  soon 
as  possible  without  undue 
inconvenience  or  expense. 

(3)  [(2)1  Sales  by  a  member,  for  an 
account  in  which  the  member  has  not 
interest,  pursuant  to  an  order  to  sell 
which  is  marked  "long"  in  which  the 
member  does  not  know,  or  have  reason 
to  know,  that  the  beneficial  owners  of 
the  account  have,  or  would  as  a  result 
of  such  sales  have,  a  short  position  in 
the  security. 

(4)1(3)]  Sales  by  a  member  to  of&et 
odd-lot  orders  of  customers. 

(5)  [(4)1  Sales  by  a  member  to 
liquidate  a  long  position  which  is  less 
than  a  roimd  lot.  provided  that  such  sale 
does  not  change  the  position  of  the 
member  by  more  than  one  imit  of 
trading. 

(6)  1(5)1  Sales  by  a  member  of  a 
security  for  a  special  arbitrage  account 
if  the  member  then  owns  another 
security  by  virtue  of  which  the  member 
is,  or  presently  will  be,  entitled  to 
acquire  an  equivalent  number  of 
securities  of  the  same  class  of  seairities 
sold;  provided  such  a  sale,  or  thi 
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purchase  which  such  sale  offiiets,  is 
effected  for  the  bona  fide  purpose  of 
profiting  from  a  current  difference 
between  the  price  of  the  security  sold 
and  the  security  owned  and  that  such 
right  of  acquisition  was  wiginally 
attached  to  or  represented  by  another 
security  or  was  issued  to  all  the  holders 
of  any  such  class  of  securities  of  the 
issuer. 

(7)  ({6)1  Sales  by  a  member  of  a 
security  effected  for  a  special 
international  arbitrage  account  for  the 
bona  fide  purpose  of  profiting  from  a 
current  difference  between  the  price  of 
such  security  on  a  securities  market  not 
within  or  subject  to  the  jurisdiction  of 
the  United  States  and  on  such  a 
securities  market  subject  to  the 
juri^iction  of  the  United  States: 
provided  the  member  at  the  time  of  such 
sale  knows  or,  by  virtue  of  information 
currently  received,  has  reasonable 
groimds  to  believe  that  an  offer  enabling 
the  member  to  cover  such  sale  is  then 
available  to  the  member  in  such  foreign 
securities  market  and  intends  to  accept 
such  offer  immediately. 

(8)  ((7)1  Sales  by  an  underwriter,  or 
any  member  of  a  syndicate  or  group 
participating  in  the  distribution  of  a 
seciirity,  in  connection  with  an  over- 
allotment  of  securities,  or  any  layoff  sale 
by  such  a  person  in  connection  with  a 
distribution  of  securities  through  rights 
pursuant  to  Sec\irities  Exchange  Act 
Rule  lOb-8  or  a  standby  underwriting 
commitment. 

(d)  No  member  shall  effect  a  short  sale 
for  the  accovmt  of  a  customer  or  for  its 
own  accoimt  indirectly  or  through  the 
offices  of  a  third  party  to  avoid  (for  the 
purpose  of  avoiding]  the  application  of 
this  section. 

(e)  No  member  shall  knowingly,  or 
with  reason  to  know,  effect  sales  for  the 
account  of  a  customer  or  for  its  own 
account  to  avoid  [for  the  purpose  of 
avoiding]  the  application  of  this  section. 

(f)  A  member  that  is  not  currently 
registered  as  a  Nasdaq  market  maker  in 
a  security  and  that  has  acquired  a 
security  while  acting  in  the  capacity  of 
a  block  positioner  shall  be  deemed  to 
own  such  security  for  the  purposes  of 
this  rule  notwithstanding  that  such 
member  may  not  have  a  net  long 
position  in  such  security  if  and  to  the 
extent  that  such  member's  short 
position  in  such  security  is  the  subject 
of  one  or  more  offsetting  positions 
created  in  the  course  of  bona  fide 
arbitrage,  risk  arbitrage,  or  bona  fide 
hedge  activities. 

(g)  For  purposes  of  this  section,  a 
depositary  receipt  of  a  security  shall  be 
deemed  to  be  the  same  security  as  the 
seciirity  represented  by  such  receipt. 


(h)  A  member  may  execute  a 
qualifying  short  sale  for  the  account  of 
an  options  market  maker  that  would 
otherwise  be  in  contravention  of  this 
section,  if: 

(1)  the  options  market  maker  is 
registered  mth  an  organized  options 
exchange  and  has  met  market  maker 
qualification  standards  for  the 
exemption  as  established; 

(2)  the  options  exchange  on  which  the 
options  market  maker  is  registered  has 
adopted  rules  requiring  an  options 
market  maker  employing  this  exemption 
to  comply  with  the  terms  of  the  NASD's 
short  sale  rule; 

(3)  the  options  market  maker  is 
effecting  a  short  sale  in  a  Nasdaq/NKfS 
security  in  order  to  create  a  bona  fide 
hedge  of  overall  exposure  from  an 
existing  or  reasonably  and  immediately 
expected  position  in  all  options 
overlying  the  Nasdaq/NMS  security;  and 

(4)  the  options  market  maker  has 
submitted  a  sell  order  in  the  Nasdaq/ 
NMS  security  to  the  SelectNet  service  at 
a  price  which  is  in  compliance  with  the 
rule  and  betters  the  inside  offer  price  (as 
displayed  in  the  Nasdaq  system)  by  at 
least  Va  point  and  such  order  has  not 
been  executed  when  another  transaction 
is  reported  in  that  security  ("reported 
transaction  ")  at  a  price  higher  than  the 
price  of  the  SelectNet  order  submitted 
by  the  market  maker.  If  the  inside 
spread  in  the  security  equals  '/«  point  or 
less,  the  options  market  maker  will  be 
deemed  to  be  in  compliance  with  the 
pricing  requirements  of  this 
subparagraph  if  the  sell  order  in 
SelectNet  is  a  minimum  increment  of 
'/r«  point  above  the  inside  bid  price  as 
shown  on  Nasdaq. 

A  "qualifying  snort  sale"  shall  mean 
a  short  sale  at  the  bid  by  an  options 
market  maker:  (1)  In  the  amount  of  the 
lesser  of  the  options  market  maker's 
order  in  SelectNet  or  the  size  of  the 
reported  transaction,  and  (2)  if  the  sale 
transaction  is  effected  within  a  ten 
minute  period  following  the  reported 
transaction. 

(i)  ((h)]  Upon  application  or  on  its 
own  motion,  the  Association  may 
exempt  either  unconditionally,  or  on 
specified  terms  and  conditions,  any 
transaction  or  class  of  transactions  from 
the  provisions  of  this  section. 

(jj  l(i))  From  time  to  time,  the 
Securities  and  Exchange  Commission 
may  amend  Rule  lOa-1,  Rule  3b-3,  or 
Rule  3b-8  under  the  Securities 
Exchange  Act  of  1934.  The  Board  of 
Governors  reserves  the  authority  to 
alter,  amend,  modify,  or  supplement 
this  section  in  accordance  with 
amendments  to  Rule  lOa-1,  Rule  3b-3, 
or  Rule  3b-6  or  as  otherwise  deemed 
appropriate  or  necessary  for  Nasdaq/ 


NMS  securities  without  recourse  to 
membership  for  approval  as  required  by 
Article  XII  to  the  By-Laws. 
(k)  [()]]  Definitions 


ACT  Rules 

(d)  Trade  Report  Input 

•        •        •        •        • 

4.  Trade  information  to  be  input — 
Each  ACT  report  shall  contain  the 
following  information: 

(A)  Security  identification  symbol  of 
the  eligible  security  ("SECID"); 

(B)  Number  of  shares; 

(C)  Unit  price,  excluding 
commissions,  mark-ups,  or  mark-downs; 

(D)  Execution  time  for  any  transaction 
in  Nasdaq  or  CQS  securities  not 
reported  within  90  seconds  of 
execution; 

(E)  A  symbol  indicating  whether  the 
party  submitting  the  trade  report 
represents  the  Market  Maker  side  or  the 
Other  Entry  side; 

(F)  A  symbol  indicating  whether  the 
transaction  is  a  buy,  sell,  sell  short,  sell 
short  exempt,  or  cross  (The  "sell  short" 
and  "sell  short  exempt"  indicators  must 
be  entered  for  all  customer  short  sales, 
including  cross  transactions,  and  for 
short  sales  effected  by  members  that  are 
not  qualified  market  makers  pursuant  to 
Section  46  of  Article  UI  of  the  Rules  of 
Fair  Practice.); 

(G)  A  symbol  indicating  whether  the 
trade  is  as  principal  or  agent; 

(H)  Reporting  side  clearing  broker  (if 
other  than  normal  clearing  broker); 

(I)  Reporting  side  executing  broker  as 
"give-up"  (if  any); 

(J)  Contra  side  executing  broker: 

(K)  Contra  side  introducing  broker  in 
case  of  "give-up"  trade; 

(L)  Contra  siae  clearing  broker  (if 
other  than  normal  clearing  broker). 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  toe  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  pinpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  tne  Proposed  Rule 
Change 

The  Association  is  proposing  an 
amendment  to  SR-NASD-92-12  to 


provide  for  access  to  the  SelectNet 
service  and  a  limited  exemption  to  the 
short  sale  rule  for  certain  registered 
options  market  makers  in  response  to 
comments  by  options  exchanges  that 
relief  from  the  short  sale  restrictions  is 
necessary.  The  amendments  also:  (1) 
Add  a  requirement  for  members  to 
indicate  that  certain  transactions  are 
short  sales  on  their  ACT  reports;  (2)  add 
a  section  tracking  Securities  Exchange 
Act  Rule  lOa-1  regarding  an  exemption 
for  customer  sales  when  the  customer 
owns  the  security  sold  and  intends  to 
deliver  the  security;  and  (3)  amend 
language  in  the  Rules  of  Fair  Practice, 
Article  III,  Section  21  to  clarify 
members'  obligations  regarding  marking 
order  tickets  long  or  short. 

1 .  OPTIONS  MARKET  MAKERS 

After  submitting  the  short  sale  rule 
proposal  to  the  SEC  in  April  1993,  the 
NASD  met  with  representatives  and 
market  makers  from  the  American  Stock 
Exchange  {  AMEX"),  the  Chicago  Board 
Options  Exchange  ("CBOE"),  the  Pacific 
Stock  Exchange  ("PSE  "),  and  the 
Philadelphia  Stock  Exchange  ("Phlx"). 
The  meeting  was  held  to  discuss  a 
request  for  an  exemption  from  the  short 
sale  rule  for  registered  options  market 
makers.  The  options  markets  requested 
an  exemption  similar  to  the  exemption 
offered  to  qualified  Nasdaq  market 
makers  because  they  believe  that  the 
NASD  proposal  will  have  an  adverse 
effect  on  the  liquidity  and  pricing  of 
options  overlying  Nasdaq/NMS 
securities.  In  addition,  the  options 
market  makers  have  expressed  concerns 
about  the  ability  to  hedge  their  options 
transactions  quickly  and  efficiently  in 
the  Nasdaq  market.  Whfen  an  options 
market  maker  facilitates  a  customer 
trade,  it  may  want  to  hedge  its  own  risk, 
at  times  by  selling  the  underlying  equity 
security  short.  The  options  market 
makers  believe  that  the  NASD  short  sale 
proposal  will  unnecessarily  interfere 
with  the  ability  of  a  market  maker  to 
hedge  by  prohibiting  short  sales  on 
down  bids.  They  contend  that  hedging 
options  positions  overlying  exchange- 
listed  securities  is  more  readily 
accomplished  because  of  their  ability  to 
enter  a  limit  order  to  sell  on  the 
specialist's  book  and  be  assured  an 
execution  at  the  next  possible  trading 
opportunity.  The  options  market  makers 
are  concerned  that  because  of  the  nature 
of  a  geographically  dispersed 
competitive  dealer  market,  they  do  not 
have  the  same  assurance  of  an 
execution.  Similarly,  options  market 
makers  note  that  they  provide  liquidity 
to  customers  seeking  to  invest  in 
options  or  to  hedge  their  investments  in 
Nasdaq/NMS  securities  and  the  options 


dealers  believe  that  their  rule  in 
providing  Uquidity  may  be  adversely 
afiected  by  the  NASD's  short  sale 
proposals. 

These  various  arguments  were  also 
advanced  through  the  comment  process 
when  the  options  markets  and 
Individual  market  makers  responded  to 
the  SEC's  request  for  comments  on  the 
NASD  rule  proposal.*  The  NASD  has 
reviewed  these  arguments  and  believes 
that  an  outright  exemption  for  options 
market  makers  from  the  short  sale  rule 
would  eviscerate  the  eRectiveness  of  the 
rule  by  permitting  unfettered  short  sale 
pressure  in  the  options  market  to  spill 
over  into  the  stock  market.  For  example, 
customers  that  would  be  prevented  from 
selUng  equity  securities  snort  on  a  down 
bid  in  the  Nasdaq  market  could  readily 
purchase  puts  in  the  overlying  option,  at 
a  fraction  of  the  cost  necessary  to  e^ect 
executions  in  equities,  with  a  reasonable 
anticipation  that  their  purchases  would 
cause  the  options  market  maker  to  sell 
the  stock  short  in  order  to  hedge  that 
transaction.  Accordingly,  unfettered 
short  sales  by  options  market  makers 
could  be  employed  as  part  of  a  scheme 
to  engage  in  manipulative  or  abusive 
short  selling. 

The  NASD  has,  however,  developed 
an  alternative  approach  which 
addresses  the  concerns  articulated  by 
options  market  makers  by  providing 
them  access  to  the  SelectNet  service. 
SelectNet  was  originally  conceived  as  a 
response  to  the  market  break  of  1987  as 
an  alternative  means  of  communication 
between  NASD  members  when 
telephonic  communication  was 
impracticable  or  impossible.  SelectNet 
provides  the  ability  for  members  to 
enter  priced  orders  in  Nasdaq  securities 
into  the  Nasdaq  Workstation  and  direct 
those  orders  to  a  single  destination  or 
broadcast  to  all  market  makers  in  the 
security.  TTie  orders  may  be  timed  to 
expire  after  three  minutes  or  may  be  day 
orders;  SelectNet  orders  may  be  limited 
in  their  terms,  such  as  "all  or  none" 
orders,  or  may  be  negotiable  as  to  price 
or  size  or  both;  and  broadcast  orders 
may  be  identified  or  disseminated 
anonymously.  Finally,  SelectNet  offers 
the  possibility  of  price  improvement  as 
many  of  the  orders  are  entered  between 
the  current  best  bid  and  offer  as  shown 
in  the  Nasdaq  system  and  negotiation  of 
orders  "between  the  spread"  is  always 
possible. 


'The  AMEX,  Phlx.  PSE  and  CBOE  lubiliittMl 
comment  letter*  requesting  that  the  rule  be 
disapproved,  or  In  the  aliemalive,  that  their  market 
makers  be  granted  an  exemption  equivalent  to  that 
proposed  for  Nasdaq  market  makers.  Additionally, 
numerous  options  market  makers  submitted  form 
letters  requesting  similar  reliet 


The  NASD  is  proposing  an 
amendment  to  section  46  to  allow 
certain  registered  options  market  makers 
the  status  of  order  entry  firms  for  the 
purposes  of  using  the  SelectNet  service. 
The  facility  to  enter  orders  directly  into 
SelectNet  will  permit  options  market 
makers  to  hedge  their  options 
transactions  in  the  Nasdaq  market 
without  the  necessity  of  using  a  dealer 
to  enter  an  order.  The  NASD  believes 
that  access  to  SelectNet  will  address  the 
options  markets'  primary  concerns — 
assurance  of  access  to  the  Nasdaq 
market  so  that  they  may  continue  to 
offer  liquidity  and  accurate  pricing  to 
the  options  market  while  manajzing  their 
risk  effectively  with  the  abihty  to  hedge 
their  executions. 

In  addition  to  the  order  entry 
functionality,  the  NASD  is  offering 
additional  capabiUties  to  ensure  options 
market  makers  retain  their  ability  to 
effectively  hedge  their  positions.  The 
proposed  amendment  gives  options 
market  makers  certain  limited 
exemptions  from  the  Nasdaq  short  sale 
rule.  For  example,  if  an  options  market 
maker  effects  a  transaction  in  an  option 
overlying  a  Nasdaq/NMS  security  and 
wishes  to  hedge  that  transaction  by 
selling  the  stock  short,  he  may  place  an 
order  to  sell  in  SelectNet,  priced  at  least 
Va  point  above  the  inside  bid  and  at 
least  Vh  point  lower  than  the  inside  ask 
as  displayed  in  the  Nasdaq  system.  That 
order  may  be  directed  to  a  particular 
market  maker  or  broadcast  to  all  dealers 
in  the  seairity.  If  the  options  market 
maker's  SelectNet  order  is  not  accepted 
by  a  Nasdaq  market  maker  and  another 
trade  in  the  security  is  effected  and 
trade  reported  at  an  inferior  price,  the 
options  market  maker  may  then  contact 
a  Nasdaq  dealer  directly  and  "hit"  the 
bid  using  a  limited  exemption  from  the 
short  sale  rule.  (This  action  is  limited  to 
the  size  of  the  order  in  SelectNet  or  the 
size  of  the  trade  printed,  whichever  is 
smaller,  and  must  be  undertaken  within 
10  minutes  of  the  reported  transaction.) 
Accordingly,  in  the  unlikely  event  that 
the  options  market  maker's  order  is  not 
taken  out  prior  to  a  trade  being  reported 
at  an  inferior  price,  the  options  market 
maker  will  be  provided  the  opportimity 
to  achieve  an  immediate  execution  at 
the  bid.  By  employing  SelectNet,  the 
options  market  maker  may  effectively 
hedge  its  options  position  and  manage 
its  risk,  while  the  underlying  intent  of 
the  short  sale  rule  in  the  Nasdaq  market 
will  not  have  been  compromised.  With 
this  proposal,  the  NASD  will  for  the  first 
time  be  granting  non-members  access  to 
the  SelectNet  service.  The  amendments 
also  specify  that  the  options  markets 
that  wish  their  market  makers  to  qualify 
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for  the  exemption  will  fonnulate  market 
maker  qualification  standards  for  their 
dealers  and  rules  requiring  the  dealers 
employing  this  exemption  to  comply 
wito  the  terms  of  the  NASD's  bid  test. 
In  this  regard,  the  NASD  will  be  pleased 
to  confer  with  the  options  exchanges  to 
develop  qualification  standards  for  the 
market  makers  intending  to  take 
advantage  of  the  proposals  contained  in 
this  amendment. 

2.  Short  Sale  Modifier 

An  important  element  of  bid  test 
surveillance  relates  to  the  submission  to 
ACT  of  a  designator  identifying  a 
transaction  as  a  short  sale.  The 
designator  would  be  collected  for 
surveillance  purposes  only  and  would 
not  be  disseminated  to  the  public.  The 
designator  would  be  required  on  all 
broker/dealer  short  sales  (when  the 
broker/dealer  is  not  a  qualified  market 
maker  pursuant  to  section  46  of  Article 
in  to  the  Rules  of  Fair  Practice)  and  to 
all  customer  short  sales,  even  when  a 
qualified  market  maker  facilitates  a 
short  sale  for  a  customer,  i.e.,  buys  as 
principal  from  a  customer  selling  short. 
Since  a  short  sale  is  required  to  be 
designated  on  an  order  ticket  (NASD 
Rules  of  Fair  Practice,  Article  IE, 
Section  21),  the  NASD  believes  that  it  is 
not  burdensome  to  enter  the  trade  into 
ACT  as  a  "short  sale."  In  addition,  the 
NASD  will  also  offer  the  "short  sale 
exempt"  indicator  for  customer  or 
member  short  sales  that  are  exempt  from 
the  rule. 

3.  Additional  Amendments 

In  response  to  comments  on  the  short 
sale  proposal,  the  NASD  is  also  adding 
a  provision  to  section  46  that  tracks  a 
provision  in  Securities  Exchange  Act 
Rule  10a-l(e)(l).  stating  that  a  customer 
is  exempt  from  the  rule  if  the  short  sale 
in  question  is  for  a  security  that  the 
person  owns  and  intends  to  deliver  as 
soon  as  possible  without  undue 
inconvenience  or  expense.  This 
exemption  would  include  instances 
when  a  member  or  customer  has 
purchased  or  entered  into  an 
unconditional  contract  to  purchase 
stock  but  has  not  yet  received 
possession  of  the  stock.  Similarly,  the 
exemption  would  apply  in  a  merger  or 
acquisition  situation  when  a 
shareholder  of  one  company  tenders  its 
shares  in  the  company  and  is  due  to 
receive  shares  of  the  surviving  entity, 
but  has  not  yet  taken  possession  of  those 
shares.  In  instances  like  these,  the  SEC 
has  granted  an  exemption  from  its  short 
sale  rule  and  the  NASD  is  adding 
identical  language. 

The  NASD  is  also  amending  the 
section  regarding  the  ability  to  exempt 


either  unconditionally,  or  on  specified 
terms  and  conditions,  any  transaction  or 
class  of  transactions  from  the  provisions 
of  the  rule.  The  NASD  believes  that  it 
is  important  to  retain  flexibility  in 
determining  which  specific  transactions 
or  class  of  transactions  may  prove 
imsuitable  for  short  sale  regulation,  and 
would  therefore  warrant  an  exemption 
from  the  rule. 

Finally,  the  NASD  is  amending  the 
Rules  of  Fair  Practice,  Article  III,  section. 
21  to  clarify  members'  books  and 
records  requirements.  This  section 
requires  members  to  annotate  on  their 
order  tickets  whether  a  customer  sale  is 
a  short  sale  or  long  sale  and  the  NASD 
is  clarifying  the  language  to  emphasize 
that  an  order  may  be  marked  "long"  if 
(1)  The  customer's  account  is  long  the 
security  involved  or  (2)  the  customer 
owns  the  security  and  agrees  to  deUver 
the  security  as  soon  as  possible  without 
undue  inconvenience  or  expense.  This 
claHfication  brings  the  language  of 
section  21  into  line  writh  the  proposed 
short  sale  rule  which  tracks  the  SEC's 
definition  of  short  sales.' According,  the 
NASD  is  clarifying  the  language  so  that 
members  will  be  able  to  ascertain 
whether  the  customer's  sale  is  short  or 
long,  annotate  the  order  tickets 
accordingly,  and  comply  more  readily 
with  all  relevant  NASD  bid  test 
requirements. 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  sections 
15A(b)(6)  and  llA(c)(l)(F)  of  the  Act. 
Section  15A(b)(6)  requires  that  the  rules 
of  a  national  securities  association  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market. 
Section  llA(c)(l)(F)  assures  equal 
regulation  of  all  markets  for  quahfied 
seciirities  and  all  exchange  members, 
brokers,  and  dealers  effecting 
transactions  in  such  securities.  The 
NASD  believes  that  approval  of  the 
proposed  short  sale  rule  would  result  in 
equivalent  short  sale  regulation  in  the 
exchange  and  Nasdaq  markets  and 
would  work  to  prevent  fraud  and 
manipulation  with  respect  to  short  sales 
in  the  Nasdaq  market.  These 
amendments  are  designed  to  give  relief 
to  options  market  makers  in  order  to 
enable  them  to  hedge  their  positions 
without  eviscerating  the  effectiveness  of 
the  proposed  short  sale  rule. 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commimion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  12, 1993. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
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delegated  authority,  17  CFR  200.30- 

3{a)(12). 

MwgM«l  H.  McFarlaad. 

Deputy  Secretary. 

(FR  Doc  93-1417  Filad  1-21-93;  8:45  am] 

MUMQ  oooe  wie-ei-ii 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirementa  Under  0MB  Review 

AGENCY:  Small  Business  Administration. 
ACnON:  Notice  of  reporting  requirements 
submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  0MB  for 
review  .'uid  approval,  and  to  publish  a 
notice  in  ihe  Federal  Register  notifying 
the  public  th^it  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
within  30  days  of  this  publication  in  the 
Federal  Register.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (S.F.  83), 
supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 
FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer  Cleo 
Verbillis,  Small  Business 
Administration,  409  3rd  Street.  SW..  5th 
Floor.  Washington.  DC  20416. 
Telephone:  (202)  205-6629. 

OMB  Reviewer  Gary  Waxman,  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget.  New 
Executive  Office  Building.  Washington, 
DC  20503. 

Title:  Request  for  Approval  of  Joint 
Venture  Agreement. 

SBA  Form  No.:  N/A. 

Frequency:  On  occasion. 

Description  of  Respondents:  8(a)  firms 
entering  into  a  joint  venture  agreement. 

Annual  Responses:  20. 

Annual  Burden:  100. 

Title:  Notice  of  Change  of  Ownership. 

SBA  Form  No.:  N/A. 

Frequency:  On  occasion. 

Description  of  Respondents:  8(a)  firms 
proposing  a  change  in  their  ownership. 

Annual  Responses:  50, 

Annual  Burden:  100 

Tjl7e;  Request  for  Eligibility. 
SflAFonnAto..N/A. 


Frequency:  On  occasion. 

Description  of  Respondents:  8{a) 
applicants  seeking  eligibility 
reconsideration. 

Annual  Responses:  600. 

Annual  Burden:  2.400. 

Title:  Submission  of  Business 
Financial  Statement. 

SBA  Foim  No.:  N/A. 

Frequency:  On  occasion. 

Description  of  Respondents:  8(a) 
participating  finns. 

Annual  Responses:  3,100. 

Annual  Burden:  3,100. 

Dated:  January  14, 1993. 
aeoVefbiliit, 

Chief  Administrative  Information  Brxutch. 
(PR  Doc  93-1444  Filed  1-21-93;  8:45  am] 
BHUNa  COM  ms-et-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Security  Advlaory  Commltlee; 
Meeting 

AOB«CY:  Federal  Aviation 
Administration,  Transportation. 
ACTION:  Notice  of  Aviation  Security 
Advisory  Committee  meeting. 

SUMMARY:  Notice  is  hereby  given  of  a 
meeting  of  the  Aviation  Security 
Advisory  Committee. 
DATES:  The  meeting  will  be  held 
February  4. 1993,  from  9  a.m.  to  1  p.m. 
ADDRESSES:  The  meeting  will  be  held  ui 
the  MacCracken  Room,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC 
FOR  FURTHER  INFORMATION  CONTACT: 
The  Office  of  the  Assistant 
Administrator  for  Civil  Aviation 
Security.  ACS,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591, 
telephone  202-267-7416. 
SUPPLEMENTARY  MFORMATION:  Pursuant 
to  section  10(a)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463;  5  U.S.C 
app.  n).  notice  is  hereby  given  of  a 
meeting  of  the  Aviation  Security 
Advisory  Committee  to  be  held 
February  4. 1993,  in  the  MacCracken 
Room,  Federal  Aviation  Administration, 
800  Independence  Avenue.  SW., 
Washington,  DC. 

The  agenda  for  the  meeting  will 
include  reports  from  the  Airport 
Construction  Guidelines  Task  Force  and 
the  Aircrew  Access  Task  Force,  and  a 
report  on  FAA  research  and 
development  programs.  Attendance  at 
the  February  4, 1993,  meeting  is  open  to 
the  pubhc  but  limited  to  space 
available.  Members  of  the  public  may 
address  the  committee  only  with  the 
written  permission  of  the  chair,  which 
should  be  arranged  in  advance.  The 


chair  may  entertain  public  comment  if. 
in  its  judgment,  doing  so  will  not 
disrupt  the  orderly  progress  of  the 
meeting  and  will  not  be  unfair  to  any 
other  person.  Members  of  the  public  are 
welcome  to  present  written  material  to 
the  committee  at  any  time. 

Persons  wishing  to  present  statements 
or  obtain  information  should  contact  the 
Office  of  the  Assistant  Administrator  for 
Civil  Aviation  Security.  800 
Independence  Avenue.  SW., 
Washington,  DC  20591,  telephone  202- 
267-7416. 

Issued  in  Washington.  DC  on  January  IS, 
1993. 

OXSteda. 

Assistant  Administrator  for  Civil  Aviatioa 

Security. 

[FR  Doc.  93-1496  Filed  1-21-93: 8:45  amj 

MLLMa  CODE  4M«-1S-M 


Coeet  Guard 
[COD  9»-001] 

The  Boet  Safety  Account  of  the 
Aquatic  Reaourcea  Truat  Fund;  nacal 
Year  1993  Hnancial  Aaalatance 

AGENCY:  Coast  Guard,  DOT. 
ACnON:  Notice  of  availability. 

SUMMARY:  The  Coast  Guard  is  seeking  to 
enter  into  financial  assistance 
agreements  with  national  nonprofit 
public  service  organizations  for  national 
boating  safety  activities.  The  Coast 
Guard  has  fiscal  year  1993  funds 
available  to  subsidize  selected  national 
boating  safety  activities.  This 
announcement  seeks  proposals  for  all 
types  of  projects  that  will  promote 
boating  safety  on  a  national  level. 
DATES:  Proposals  must  be  received  by 
April  2, 1993. 

ADDRESSES:  Application  packages  may 
be  obtained  from  and  proposals 
submitted  to  Commandant  (G-NAB-5), 
U.S.  Coast  Guard,  2100  Second  Street. 
SW.,  Washington,  DC  20593-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ladd  Hakes,  Office  of  Navigation 
Safety  and  Waterway  Services,  U.S. 
Coast  Guard  (G-NAB-5),  2100  Second 
Street  SW.,  Washington,  DC  20593- 
0001;  (202)  267-0954. 
SUPPt^MENTARY  INFORMATION:  Title  26, 
United  States  Code,  section  9504 
establishes  the  Boat  Safety  Account  of 
the  Aquatic  Resources  Trust  Fund.  The 
Coast  Guard  may  award  annually  up  to 
5  percent  of  the  available  funds  to 
national  nonprofit  public  service 
organizations  for  national  boating  safety 
activities.  Up  to  $1,862,500  is  available 
for  the  fiscal  year  ending  September  30, 
1993.  Twenty-two  awards  totaling 
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$1,750,000  were  made  in  fiscal  year 
1992;  awards  ranged  firom  $5,000  to 
$245,000.  Nothing  in  this 
announcement  should  be  construed  as 
committing  the  Coast  Guard  to  dividing 
available  funds  among  all  quaUfied 
applicants  or  awarding  any  specified 
amount. 

It  is  anticipated  that  several  awards 
will  be  made  by  the  Chief,  Office  of 
Navigation  Safety  and  Waterway 
Services,  U.S.  Coast  Giiard.  Applicants 
must  be  responsible,  nongovernmental, 
nonprofit  public  service  organizations 
and  must  establish  that  their  activities 
are,  in  fact,  national  in  scope.  Specific 
information  on  organization  eligibility, 
proposal  requirements,  award 
procedures,  and  financial 
administration  procedures  may  be 
obtained  by  contacting  the  person  listed 
under  the  head  "FOR  FURTHER 
MFORUATION  CONTACT." 

Some  general  areas  of  particular 
interest  include: 

— Boating  accident  studies  and  analyses. 

— Projects  to  research,  design  and 
develop  training  aids  for  boating 
education  programs,  including  films, 
tapes,  books,  classroom  mafbrials  and 
other  items. 

— Projects  to  design  and  develop  boating 
safety  education  media  and  materials 
(films,  tapes,  books]  for  use  by  the 
boating  public,  including  the  boater, 
marine  enforcement  personnel,  and 
the  boating  industry. 

— Projects  to  support  national  boating 
safety  media  efforts  (e.g..  National 
Safe  Boating  Week,  education 
seminars  and  public  service 
announcements). 

— ^Technical  or  engineering  projects  to 
research  suspected  safety  problems  on 
specific  boat  or  associated  equipment 
types. 

— ^Evaluation  studies  of  the  efiiectiveness 
of  selected  boating  education  safety 
materials. 

— Projects  addressing  multiple-use 
waterway  conflict  management. 

This  list  should  not  constrain 
submission  of  proposals  addressing 
other  boating  safety  concerns. 
Innovative  approaches  are  welcome. 
Discussions  of  specific  projects  of 
interest  to  the  Coast  Guard  will  be 
included  in  the  application  package 
which  may  be  obtained  as  stated  in 
ADDRESSES,  above.  The  Boating  Safety 
Financial  Assistance  Program  is  Usted 
in  section  20.005  of  the  Federal 
Domestic  Assistance  Catalog. 


Dated:  January  IS.  1993. 
W.|.  Eckv, 

Bear  Admiral,  U.S.  Coast  Guard.  Chief.  Office 
of  Navigation  Safety  and  Waterway  Senrices. 
[FR  Doc  93-1453  Filed  1-21-93;  8:45  am] 
BUMa  COOK  4M»>14-H 


National  Highway  Traffic  Safety 
Admlniatration 

[DoehM  No.  93-03;  Nollo*  1] 

Receipt  of  Petition  for  Determination 
Tttat  Nonconforming  1S70  Mercedea 
Benz  250C  Peaaenger  Cera  Are  Eligible 
for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTKM:  Notice  of  receipt  of  petition  for 
determination  that  nonconforming  1970 
Mercedes-Benz  250C  passenger  cars  are 
eligible  for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  determination  that  a  1970 
Mercedes-Benz  250C  that  was  not 
originally  manufactiu^  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  is  eligible  for 
importation  into  the  United  States 
because  (1)  it  is  substantially  similar  to 
a  vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
modified  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  February  22, 1993. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Docket  hours  are  from  9:30  a.m.  to  4 
p.m. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATXM: 

Background 

Under  section  108(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C. 
1397(c)(3)(A)(i),  a  motor  vehicle  that 
was  not -originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  January  31, 1990,  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 


originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  (of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportimity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

Champagne  Imports  Inc.  of  Lansdale, 
Pennsylvania  (Registered  Importer  R- 
90-009)  has  petitioned  NHTSA  to 
determine  whether  1970  Mercedes-Benz 
250C  (Model  ID  114.021)  passenger  cars 
manufactured  by  Daimler  Benz  A.G.  are 
eligible  for  importation  into  the  United 
States.  The  vehicle  which  Champagne 
believes  is  substantially  similar  is  the 
1970  Mercedes-Benz  250C  (Model  ID 
114.023)  that  Daimler  Benz  A.G.  offered 
for  sale  in  the  United  States  and 
certified  as  conforming  to  all  applicable 
Federal  motor  vehicle  safety  standards. 

The  petitioner  stated  that  it  carefully 
compared  the  non-U.S.  certified  version 
of  the  250C  to  its  U.S.  certified 
counterpart,  and  found  that  the  two 
vehicles  are  substantially  similar  with 
respect  to  compliance  with  most 
applicable  Federal  motor  vehicle  safety 
standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  non-U.S.  certified 
1970  model  250C,  as  originally 
manufactured,  conforms  to  many 
Federal  motor  vehicle  safety  standards 
in  the  same  manner  as  its  U.S.  certified 
counterpart,  or  is  capable  of  being 
readily  modified  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1970  model  250C 
is  identical  to  its  U.S.  certified 
counterpart  with  respect  to  compliance 
with  Standard  Nos.  102  Transmission 
Shift  Lever  Sequence  *  *  *,  103 
Defrosting  and  Defogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems,  105  Hydraulic  Brake  Systems, 
106  Brake  Hoses,  107  Reflecting 
Surfaces,  109  New  Pneumatic  Tires,  113 
Hood  Latch  Systems,  116  BraJice  Fluid, 
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201  Occupant  Protection  in  Interior 
Impact,  202  Head  Restraints,  203 
Impact  Protection  for  the  Driver  From 
the  Steering  Control  System,  204 
Steering  Control  Rearward 
Displacement.  205  Glazing  Materials. 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  208 
Occupant  Crash  Protection,  209  Seat 
Belt  Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  211  Wheel  Nuts,  Wheel 
Discs  and  Hubcaps,  212  Windshield 
Retention,  216  Roof  Crush  Resistance, 
and  302  Flammability  of  Interior 
Materials. 

Petitioner  also  contends  that  the  non- 
U.S.  certified  250C  is  capable  of  being 
readily  modified  to  meet  the  following 
standards,  in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  Substitution  of  a  lens  marked 
"Brake"  for  a  lens  with  an  ECE  symbol 
on  the  brake  failure  indicator  lamp. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamp 
assemblies  which  incorporate  sealed 
beam  headlamps  and  front  sidemarkers: 
(b)  installation  of  U.S.-model  taillamp 
assemblies  which  incorporate  rear 
sidemarkers. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  buzzer  microswitch  in 
the  steering  lock  assembly,  and  a 
warning  buzzer. 

Standard  No.  115  Vehicle 
Identification  Number.  Installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  301  Fuel  System 
Integrity.  Installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 


Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  £>ocket  Section,  National  Highway 
Traffic  Safety  Administration,  room 
5109.  400  Seventh  Street.  SW., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Fsderal 
Register  pursuant  to  the  authority 
indicated  below. 

Comment  closing  date:  February  22, 
1993. 

Authority:  15  U.S.C.  1397(c)(3)A)(i)(I)  and 
(C)(ii);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on  January  13, 1993. 
William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
IFR  Doc.  93-1339  Filed  1-21-93;  8:45  am] 

BILUNC  COOC  4«1»-S»-M 


DEPARTMENT  OF  THE  TREASURY 
Order  Number  107-02 

Authority  of  the  General  Counsel  To 
Receive  Service  of  Process 

January  12, 1993. 

1.  By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Treasury,  including 
the  authority  in  31  U.S.C.  321(b),  I 
hereby  authorize  the  General  Counsel  to 
receive  service  of  any  subpoena, 
summons  or  other  judicial  process 
directed  to  an  officer  or  employee  of  the 
Department  in  that  officer's  or 


employee's  official  capacity  in  any 
litigation. 

2.  This  authorization  may  be 
redelegated  by  the  General  Counsel  or 
the  General  Counsel's  designee  to  any 
attorney  within  the  Legal  Division  of  the 
Department.  Any  such  redelegation 
shall  be  in  writing. 

3.  The  General  Counsel  is  authorized 
to  ratify  and  affirm  the  acceptSnce  of 
any  subpoena,  summons  or  other 
judicial  process  directed  to  an  officer  or 
employee  of  the  Department  in  his  or 
her  official  capacity  when  such 
acceptance  was  performed  by  the  * 
Associate  General  Counsel,  or  by  an 
attorney  under  the  supervision  of  an 
Assistant  General  Counsel  or  the 
Associate  General  Coimsel,  prior  to  the 
date  hereof. 

4.  This  order  does  not  in  any  way 
abrogate  or  modify  the  requirements  of 
the  Federal  Rules  of  Civil  Procedure 
regarding  service  of  summons  and 
complaint. 

5.  Cancellation.  This  order  supersedes 
Treasury  Order  107-02.  "The  Authority 
to  the  General  Counsel  to  Receive 
Service  of  Process,"  dated  March  27, 
1953. 

Nicholas  F.  Brady, 

Secretary  of  the  Treasury. 

[PR  Doc.  93-1418  Filed  1-21-93;  8:45  am) 
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FEDERAL  ELECTION  COMMSSKM 

DATE  AND  TWE:  Tuesdsy,  January  26, 
1993  at  10:00  a.m. 

KaCE:  999  E  Street,  N.W.,  Washington, 

D.C. 

STATUS:  This  Meeting  will  be  dosed  to 

the  Public.    - 

ITEMS  TO  BE  DtSCtlSSED: 

Compliance  matters  pursuant  to  2  U.S.C. 

§437g. 
Audits  conducted  pursuant  to  2  U.S.C 

$  437g.  S  438(b),  and  Title  26.  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 

matters  afTecting  a  particular  employee 

DATE  AND  TME:  Thursday,  January  28,  at 

10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington. 

D.C.  (Ninth  Floor.) 

STATUS:  This  Meeting  will  be  open  to 

the  Public. 

ITEMS  TO  BE  DISCtiSSED: 

Correction  and  Approval  of  Minutes 

Title  26  Certincation  Matters 

Advisory  Opinion  1992-43 — Senator  Tim 

Erwin 
Regulations:  Request  for  a  Public  Hearing  on 

the  Ex  Parte  Communication  Rules 
Routine  Administrative  Matters. 

PERSON  TO  CONTACT  FOR  MFORMATION: 
Mr.  Fred  Eiland,  Press  Officer, 
Telephone:  (202)  219-4155. 
Mar)orie  W.  Emmons, 

Secretary  of  the  Commission. 

IFR  Doc.  93-1711  Filed  1-19-93;  3:05  pm) 

BILUNG  COOe  (71S-01-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  11:00  a.m.,  Monday, 
January  25. 1993. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Street, 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions]  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 


CONTACT  PERSON  FOR  MORE  MFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  pjn.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  January  IS,  1993. 
JenmCar  J.  JokaMm. 
AssociatB  Secntary  of  the  Board. 
[FR  Doc.  93-1588  Filed  1-19-93;  11:27  am) 
iiujNa  cooe  oia-et-H 

UNITED  STATES  POSTAL  SERVICE  BOARD  OF 
GOVERNORS 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  C.F.R.  Section  7.5)  and  the 
Government  in  the  Sunshine  Act  (5 
U.S.C.  Section  552b),  hereby  gives 
notice  that  it  intends  to  hold  a  meeting 
at  8:30  a.m.  on  Tuesday,  February  2, 
1993,  in  Washington,  DC.  The  meeting 
is  open  to  the  public  and  will  be  held 
at  U.S.  Postal  Service  Headquarters,  475 
L'Enfant  Plaza,  SW.,  in  the  Benjamin 
Franklin  Room.  The  Board  expects  to 
discuss  the  matters  stated  in  the  agenda 
which  is  set  forth  below.  Requests  for 
information  about  the  meeting  should 
be  addressed  to  the  Secretary  of  the 
Board,  David  F.  Harris,  at  (202)  268- 
4800. 

There  will  also  be  a  session  of  the 
Board  on  Monday.  February  1, 1993.  but 
it  will  consist  entirely  of  briefings  and 
is  not  open  to  the  public. 

Agenda 

Tuesday  Session 

February  2— 8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting, 
January  4-5, 1993. 

2.  Remarks  of  the  Postmaster  General. 
(Marvin  Runyon) 

3.  Appointment  of  Committee  Members. 
(Bert  H.  Mackie,  Chairman,  Board  of 
Governors) 

4.  Quarterly  Report  on  Financial 
Performance.  (M.  Richard  Porras,  Acting  Vice 
President,  Finance  and  Planning) 

5.  Quarterly  Report  on  Service 
Performance.  (Ann  McK.  Robinson,  Vice 
President,  Consimier  Advocate) 

6.  Annual  Report  on  Diversity 
Development  and  Affirmative  Action. 
(Veronica  O.  Collazo,  Vice  President, 
Diversity  Development) 

7.  Annual  Report  on  Equal  Employment 
Opportimity  (EEO).  (Joseph  J.  Mahon,  Jr., 
Vice  President,  Labor  Relations) 


8.  Capital  Investment  (Stephen  E.  MiUer. 
Vice  President  Operations  Support) 

a.  Additional  Delivery  Bar  Code  Sorters. 

9.  Tentative  Agenda  for  the  March  1-2. 
1993,  meeting  in  Washington.  DC 

David  F.  Harris, 

Secretary. 

[FR  Doc.  93-1639  Filed  1-19-93;  11:28  am) 

WLUNQ  COOE  7n»-1»-«l 

U.S.  RAILROAD  RETIREMENT  BOARD 

Notice  of  Public  Meeting 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  January  28, 1993,  9:00  a.m., 
at  the  Board's  meeting  room  on  the  8th 
floor  of  this  headquarters  building,  844 
North  Rush  Street,  Chicago,  Illinois, 
60611.  The  agenda  for  this  meeting 
follows: 

Portion  Open  to  the  Public 

(1)  San  Francisco  Regional  Dir.>ctor's 
Vacancy. 

(2)  Board  Policy  Concerning  I'ravel  and 
Budget  Process. 

(3)  Special  Service  Awards. 

(4)  Fund-Raising/Sales  Activity  Policy. 

(5)  Employee  Suggestions. 

(6)  Coverage  Determination — General 
Railway  Services. 

(7)  Nancy  Johnson  v.  Railroad  Retirement 
Board. 

(8)  Debt  Collection. 

(9)  Pre-Recovery  Waiver. 

(10)  Debt-Prevention. 

(11)  Regulations — Part  203,  Employees 
Under  the  Act. 

(12)  Regulations— Part  228,  Computation  of 
Survivor  Annuities. 

(13)  Regulations — Part  230,  Reduction  and 
Non-Payment  of  Annuities  by  Reason  of 
Work. 

(14)  Regulations — ^Parts  202  and  301, 
Employers  Under  the  Railroad  Retirement 
Act  and  Railroad  Unemployment  insurance 
Act. 

(15)  Regulations — Part  328,  Voluntary 
Leaving  of  Work. 

(16)  Regulations — Part  336.  Duration  of 
Normal  and  Extended  BeneBts. 

(17)  Regulations — Part  345,  Contribution 
and  Contribution  Reports. 

Portion  Closed  to  the  Public 

(A)  1993  Performance  Appraisal  Plans. 

(B)  Individual  Development  Plans. 

The  person  to  contact  for  more 
information  is  Beatrice  Ezerski, 
Secretary  to  the  Board.  COM  No.  312- 
751-4920,  FTS  No.  386-4920. 
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Dated:  January  IS,  1993 
Beatrice  Ezenki, 
Secretary  to  the  Board. 
IFR  Doc.  03-1704  Filed  1-19-93;  3:04  pml 
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National  Indian 
Gaming  Commission 

25  CFR  Parts  501  et  aL 
Purpose  and  Scope;  Service;  Approval  of 
Class  II  and  Class  III  Gaming 
Ordinances;  Background  investigations 
and  Gaming  Licenses  Under  the  Indian 
Gaming  Regulatory  Act;  Privacy  Act 
Procedures;  Management  Contract 
Requirements  and  Procedures  Under  the 
Indian  Gaming  Regulatory  Act; 
Compliance  and  Enforcement  Procedures 
Under  the  Indian  Gaming  Regulatory  Act; 
Final  Rules 
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NATIONAL  INDIAN  GAMING 
COMMISSION 

25  CFR  Parts  501,  519.  522,  523, 524, 
556,  558 

RIN  3141-AA01 

Purpose  and  Scope;  Service;  Approval 
of  Class  II  and  Class  III  Gaming 
Ordinances;  Background 
Investigations  and  Gaming  Licenses 
Under  the  Indian  Gaming  Regulatory 
Act 

AGENCY:  National  Indian  Gaming 

Commission. 

action:  Final  rule. 


ordinance  regulations.  Additionally,  the 
Commission  has  added  a  new  part,  part 
501.  Purpose  and  scope  of  this  chapter. 

General  Conunents 


SUMMARY:  The  National  Indian  Gaming 
Commission  is  establishing  this  rule  in 
chapter  III  in  title  25  of  the  Code  of 
Federal  Regulations  (Parts  500-599). 
This  rule  provides  a  purpose  and  scope, 
procedures  for  service  of  Commission 
determinations,  requirements  for 
submitting  new  and  existing  gaming 
ordinances  to  the  Chairman  for 
approval,  requirements  for  background 
investigations  on  primary  management 
officials  and  key  employees,  and 
requirements  for  licensing  employees  of 
an  Indian  gaming  operation.  Elsewhere 
in  today's  Federal  Register,  the 
Commission  is  establishing  procedures 
under  the  Privacy  Act.  The  Commission 
previously  established  an  Indian 
Gaming  Individuals  Record  System. 
EFFECTIVE  DATE:  February  22. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Jane  Markley,  National  Indian 
Gaming  Commission,  suite  250. 1850  M 
Street.  NW..  Washington.  DC  20036- 
5083;  telephone:  202-632-7032. 
SUPPt^MENTARY  ^FORMATION: 

Background 

The  Indian  Gaming  Regulatory  Act 
(IGRA,  or  the  Act).  25  U.S.C.  2701  et 
seq.,  was  signed  into  law  on  October  17. 
1988.  The  IGRA  established  the 
National  Indian  Gaming  Commission 
(NIGC,  or  the  Commission).  Under  the 
IGRA,  the  Commission  is  charged  with 
regulating  class  II  gaming  and  certain 
aspects  of  class  III  gaming.  On 
Wednesday.  July  8, 1992.  the 
Commission  proposed  regulations  for 
service,  approval  of  class  II  and  class  III 
gaming  ordinances,  and  Privacy  Act 
procedures.  57  FR  30346-30357.  The 
Commission  requested  comments  on 
those  proposed  regulations.  In  addition, 
the  Commission  provided  notice  that  it 
was  establishing  a  system  of  records 
under  the  Privacy  Act.  57  FR  30358- 
30359.  Below  is  the  Commission's 
analysis  of  the  comments  received  and 
the  texts  of  the  final  service  and 


One  commenter  questioned  the 
Commission's  "piecemeal  approach"  to 
rulemaking.  This  commenter  was 
concerned  that  commenters  had  to 
comment  on  "separate  pieces  of  a  big 
puzzle  without  knowing  what  the  'big 
picture'  looks  Uke."  The  Commission 
disagrees.  During  the  comment  period 
for  the  ordinance  and  Privacy  Act 
regulations  (July  8  through  August  24, 
1992).  the  Commission  also  proposed 
compliance  and  enforcement 
regulaUons  (57  FR  30584.  July  9. 1992) 
and  management  contract  regulations 
(57  FR  37656.  August  19. 1992). 
Additionally,  the  Commission  had 
previously  promulgated  fee  regulations 
(56  FR  40702.  August  15. 1991)  and 
definitions  regulations  (57  FR  12382. 
April  9. 1992).  Those  regulations  form 
key  pieces  of  the  Commission's 
regulatory  program  and  they  were 
available  during  this  rulemaking.  The 
Commission  plans  to  provide  a  set  of  its 
regulations  along  with  preambles  so  that 
interested  persons  may  have  ready 
reference  to  the  regulations  and  the 
Commission's  explanations  for  them. 

The  same  commenter  also  questioned 
the  Commission's  rejection  of  negotiated 
rulemaking,  stating  that  use  of  that 
process  would  avoid  litigation.  In  the 
view  of  the  Commission,  because 
Congress  spelled  out  specific 
requirements  that  the  Commission 
could  not  ignore,  negotiated  rulemaking 
was  not  suitable.  Furthermore, 
commenters  have  had  ample 
opportunity  to  review,  comment  on.  and 
discuss  with  Commissioners  and  staff 
the  Commission's  thinking  with  respect 
to  the  ordinance  regulations.  Those 
regulations  have  been  available  since 
December  1991  in  working  draft  form. 
Another  commenter  asked  whether 
tribes  having  ordinances  that  complied 
with  Bureau  of  Indian  Affairs'  (BIA) 
useful  guidance  that  was  issued  on 
March  5, 1992,  would  need  to  revise 
those  ordinances  and  procedures  to 
conform  to  the  Commission's 
regulations.  To  the  extent  that  there  are 
additional  requirements  or  conflicts 
tribes  must  change  their  ordinances. 
Tribes  are  free,  however,  to  adopt 
procedures  more  stringent  than  those  set 
out  in  parts  522.  523.  556.  and  558. 
Under  the  ordinance  regulations,  the 
background  investigation  requirements 
for  class  II  gaming  and  for  class  III 
gaming  (where  a  compact  allocates  such 
responsibility  to  a  tribe)  are  the 
responsibility  of  a  tribe. 


Part  501— Purpose  and  Scope  of  this 
Chapter 

To  clarify  that  the  requirements  under 
the  IGRA  and  this  chapter  do  not 
preempt  tribal  ordinances  and 
regulations  that  do  not  conflict  with  the 
IGRA.  this  chapter,  or  a  compact,  the 
Commission  has  added  a  new  part  501. 
Purpose  and  scope  of  this  chapter. 
There,  the  Commission  spells  out  the 
overlapping  jurisdictions  of  a  tribe,  the 
regulations  of  the  Commission  with 
respect  to  gaming  on  Indian  lands  and 
the  applicability  of  state  law  under  a 
compact  for  class  III  gaming.  Tribes  are 
free  to  add  their  o%vn  requirements  in 
regulating  Indian  gaming  so  long  as 
those  requirements  are  not  in  conflict 
with  nor  are  less  stringent  than  the 
requirements  under  the  IGRA.  the 
regulations  of  chapter  III  of  the  C.F.R.. 
or  a  compact  for  class  III  gaming. 

Jurisdiction,  as  spelled  out  in 
§  501.2(b)  for  class  I  gaming, 
implements  section  2710(a)(1). 
Jurisdiction*  as  spelled  out  in  §  501.2(c) 
for  class  II  gaming,  implements  section 
2710(a)(2).  Jurisdiction,  as  spelled  out  in 
§  501.2(d)  for  class  III  gaming, 
implements  section  2710(d)(5). 


Part  519— Service 

Fax  failure 

A  commenter  noted  that  appeal 
deadlines  could  be  missed  in  the  event 
of  failure  of  a  fax  machine  to  receive  a 
transmission  under  §  519.3(a)(5).  In  this 
commenter's  view,  that  could  happen 
because  the  service  regulation  provides 
that  service  by  fecsimile  is  complete 
upon  transmission  (as  opposed  to 
receipt).  The  commenter  stated  that  a 
fax  machine  could  be  out  of  ink  at  the 
time  a  fax  was  sent  and  therefore  not 
receive  a  fax.  The  Commission  believes 
that  it  has  adopted  adequate  safeguards 
in  the  event  of  fax  failure.  First,  the 
Commission  will  send  copies  of  its 
notices  to  three  entities  in  addition  to 
the  entity  being  served:  The  tribal 
chairman,  the  designated  tribal  agent 
and  the  relevant  tribal  gaming  authority. 
Second,  after  such  transmission  the 
Commission's  fax  machine  tells  it 
whether  the  transmission  was 
successful.  If  the  fax  machine  tells  the 
Commission  that  a  transmission  was  not 
successful,  service  would  not  be 
complete.  In  that  case,  the  Commission 
would  serve  a  document  by  other 
means.  Third,  the  Commission  plans  to 
confirm  service  by  telephoning  the 
receiving  office. 

Syntax 

The  Commission  modified  slightly  the 
language  of  §  519.3(a)(5)  by  inserting 
"Transmitting  a"  before  "facsimile." 
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This  modificabon  makaa  (aXS)  paraDel 
to  the  other  ttemi  under  subparagraph 
(a). 

Service  (^entities 

Obfifl  commenter  requeated  rtut  the 
CoiBmission  define  "person"  in  part  519 
to  include  "entitiea.'*  Apparently,  the 
commenter  was  omcerned  that  entities 
other  than  natural  persons  be  served. 
Under  $  519.1  a  tribe  must  designate  an 
agent  for  service.  Similarly,  under 
§  519.2,  a  tribal  operator  or  managBment 
contractor  roust  also  designate  siich  an 
agent.  By  designating  agents,  entities 
that  are  not  natural  persons  may  be 
served. 

Clarification  of  §519.4  with  respect  to 
timeliness  and  certainty 

Several  commenters  were  concerned 
that  copies  to  tribal  officials  be  timely 
and  certain.  In  response  to  those 
commenters*  concerns,  the  Commission 
clarified  S  519.4.  First,  the  Commission 
deleted  "When  {wacticable"  from  the 
beginning  of  the  sentence.  Second,  the 
Commission  deleted  "send"  and 
inserted  in  its  place  "transmit"  to 
indicate  copies  could  be  delivered  by  a 
method  other  than  the  mail.  Third,  the 
Commission  added  a  new  sentence  to 
read:  "The  Commission  shall  transmit 
each  copy  as  expeditiously  as  possible." 
Finally,  to  clarify  the  separation  of 
service  from  providing  copies  to  tribal 
officials,  the  Commission  added  another 
sentence  to  read:  "Service  under  §  519.3 
shall  not  depend  on  a  copy  being  sent 
to  the  appropriate  tribal  chairman,  the 
designated  tribal  agent,  or  to  the 
relevant  tribal  gaming  authority."  With 
these  clarifications,  the  Commission 
believes  it  has  answered  the  timeliness 
and  certainty  concerns  expressed  by 
several  commenters. 

Part  322— Submtaaioa  of  Gami^ 
OrdoMUKe  or  Reaolutioiia 

State  low  issves 

One  commenter  suggested  that  part 
522  require  that  each  class  II  game  be 
authorized  by  the  laws  of  the  state  in 
which  the  gaming  would  be  conducted. 
That  same  commenter  suggested  that 
with  respect  to  the  card  games  under 
section  2703{A)(ii).  if  a  tribe  conducted 
a  card  game  inconsistent  writh  State  law 
or  r^ulation,  that  such  conduct  should 
constitute  grounds  for  disapproval  of  an 
ordinance  or  resolution.  The 
Commission  disagrees.  In  the  view  of 
the  Commission,  approval  of  an 
ordinance  does  not  authorize  the 
playing  of  certain  games.  Nor  should 
disapproval  of  an  ordinance  be  a  vehicle 
for  indicating  disagreement  with  a  tribe 
on  a  matter  of  interpratatkn  of  state 


law.  In  its  approvals,  the  Commisakm 
plans  to  include  a  disclaimer 
concerning  the  legaKty  of  whether  and 
how  specific  games  may  be  conducted. 
The  Commission  views  illegally  played 
games  as  a  matter  forenforroment,  both 
by  the  Cbmmiaaion  and  under  18  U.S.C 
1166. 

Class  m  gaming  under  procedures 
prescribed  by  the  Secretary 

A  commenter  suggested  amending 
§  522.2(e)  to  indicate  that  class  III 
gaming  may  be  authorized  under 
procedures  that  are  prescribed  by  the 
Secretary  of  the  Interior  under  section 
2710(d)(7)(B)(vii).  The  Commission 
agrees  and  has  therefore  added  after 
"compact,"  "or  procedures  as 
prescribed  by  the  Secretary." 

Fingerprints 

Some  commenters  suggested  requiring 
fingerprints,  stating  that  fingerprints  are 
a  basic  tool  for  law  enforcement 
authorities  in  identifying  individuals 
who  are  using  false  identities  aitd  who 
may  supply  blse  information.  The 
Commission  agrees  and  therefore  has 
added  §  522.2(h)  to  provide  for  the 
orderly  collection  of  fingerprints  of  key 
employees  and  primary  management 
officials.  The  Commission  has  also 
added  §  556.4(a)(14)  to  require  that 
tribes  obtain  fingerprints  from 
applicants  for  key  employee  and 
primary  management  official  positions. 
The  Commission  plans  to  help  any  tribe 
that  may  need  guidance  in  setting  up 
procedures  to  ensure  the  integrity  of  the 
fingerprinting  process.  Tribes  that  have 
previously  worked  with  the  Bureau  of 
Indian  Affairs  in  obtaining  criminal 
history  checks  may  wish  to  continue 
doir>g  so.  Regardir)g  the  requirement  in 
§  522.2(h)  that  a  criminal  history  check 
must  include  a  check  through  the  FBI 
National  Criminal  Information  Center, 
the  Commission  encourages  additiorHiI 
criminal  history  checks  through  tribal, 
local  and  state  systems,  but  does  not 
require  them. 

Submission  requirements  issues 

Some  commenters  questioned  the 
authority  of  the  Commission  to  require 
submission  of  various  procedures  under 
§  522.2,  steling  that  the  IGRA  does  not 
require  such  submissions.  The 
Commission  disagrees.  Authority  to 
request  the  various  procedures  is 
contained  in  the  IGRA,  contrary  to 
assertions  of  the  commenters.  First, 
section  2710(b)(2)  states  that  the 
Chairman  shall  approve  an  ordinance  if 
it  incliKies  certain  required  provisions 
and  if  thwe  is  an  "adetpiate  system** 
that  includes,  among  other  things, 
background  investigatioDS  and 


Hoenshig.  Hence  the  Commission's 
requirements  for  submission  of  stich 
procedures.  Second,  concerning 
procedures  for  dispute  resohrtion. 
Congress  included  among  the  IGRA's 
purposes  to  assure  "that  gaming  is 
conducted  fairly  and  honestly  ^  both 
the  operator  and  the  players."  Section 
2702(2)  The  Commission's  requirement 
to  submit  dispute  resolution  procedures 
implements  that  purpose.  Third,  section 
2706(b)(10)  grants  the  Commission 
power  to  "promulgate  such  regulations 
and  guidelines  as  it  deems  appropriate 
to  implement  the  [mivisions  of  (tne 
IGRA)."  Because  the  procedures  in 
question  implement  specific  purposes 
and  requirements  of  the  IGRA  and 
because  the  IGRA  grants  the 
Commission  power  to  promulgate 
necessary  regulations,  the  Commission 
rejects  the  suggestions  that  such 
procedures  are  beyond  its  authority. 

One  commenter  suggested  adding  to 
the  existing  submission  requirements  in 
§  522.2  "any  other  documents,  papers, 
reports,  or  other  information  deemed 
relevant  by  the  Chairman.  '  In  the 
commenter's  view,  that  addition  would 
afford  the  Commission  the  flexibility  to 
require  any  other  information  needed  to 
facilitate  a  complete  review  of  an 
ordinance  without  having  to  amend  the 
applicable  regulation.  The  Commission 
believes  that  the  information 
requirements  as  set  out  in  the  IGRA  and 
the  regulations  are  sufficient  for  the 
Chairman  to  make  an  informed  decision 
in  apfH'oving  or  disapproving  an 
ordinance.  Therefore  the  Commission 
rejects  the  suggestion. 

The  same  commenter  suggested 
requiring  a  form  for  submission  of 
ordinances  under  part  522.  The 
Commission  rejects  that  suggestion  for 
now  because  the  requirements  are 
explicit  without  a  form.  Additionally, 
supplying  ordinances  and  descriptions 
of  various  procedures  does  rM3t  land 
itself  to  forms. 

Another  commenter  questioned  the 
Commission's  requiring  submission  of  a 
copy  of  a  tribal-state  compact  under 
§  S22.2(e),  stating  that  such  a 
requirement  was  "an  unnecessary 
expense  and  waste  of  paper."  The 
Conunission  disagrees.  In  reviewing 
class  in  ordinances,  the  Chairman  needs 
an  up-to-date  compact  so  he  or  she  may 
ascertain  how  jurisdiction  is  allocated 
for  background  investigations  and 
enforcement.  Therefore  the  Commission 
rejects  the  suggestion  that  requiring  a 
copy  of  a  compact  is  wasteful. 

Amendment  issues 

One  commenter  suggested  emending 
§  522.3(b)  by  inserting  "after  adoption" 
folk)wlr>g  the  word  'days"  to  mace  the 
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requirement  consistent  with  subsection 
(a).  The  Commission  agrees  and 
therefore  has  inserted  "after  adoption" 
in  the  text  of  the  regulation. 

Another  commenter  suggested 
revising  from  15  to  60  days  the  time 
limit  for  submission  of  an  amendment 
that  has  been  adopted  by  a  tribe  under 
§  522.3(b).  The  Commission  disagrees. 
The  present  period  of  15  days  is 
sufHcient  to  copy  the  amendment  and 
mail  it  to  the  Commission. 

Appmval  clarifications 

The  Commission  corrected  two  cross 
references  and  clarified  the  applicability 
of  the  regulations  to  key  employees  and 
primary  management  officials  in 
§  522.4.  First,  the  Commission  corrected 
the  references  in  §  522.4(b)(1).  The 
lar^guage  of  the  regulation  now  reads: 
"Thb  tribe  shall  have  the  sole 
proprietary  interest  in  •  *  *  gaming 
•  *  •  unless  it  elects  to  allow 
individually  owned  gaming  under  either 
§  522.10  or  §  522.11  of  this  part." 
Second,  the  language  of  §  522.4(b)(4) 
now  reads:  "All  gaming  related 
contracts  •  •  •  shall  be  sp>ecifically 
included  within  the  scope  of  the  audit 
conducted  under  §  522.4(b)(3)  of  this 
part."  To  clarify  that  the  background 
investigations  and  licensing 
requirements  of  parts  556  and  558  apply 
only  to  key  employees  and  primary 
management  omcials,  the  Commission 
inserted  those  terms  in  §  522.4(b)(5). 

Sole  proprietary  interest 

One  commenter  requested  that  the 
Commission  define  "sole  proprietary 
interest"  as  it  relates  to  gaming.  The 
commenter  wanted  to  know  whether 
that  term  would  exclude  leases  on 
equipment,  collateral  for  loans,  and 
tribal  member  stock  ownership.  In  the 
view  of  the  Commission,  unless  a  tribe 
elects  to  license  individual  owners,  the 
tribe  must  have  "the  sole  proprietary 
interest  and  responsibility  for  the 
conduct  of  any  gaming  activity." 
Section  2710(b)(2)(A).  An  agreement 
whereby  consideration  is  paid  or 
payable  to  the  gaming  operation  for  the 
right  to  place  gambling  devices  that  are 
controlled  by  the  vendor  in  such  gaming 
operation  is  inconsistent  with  the 
requirement  that  a  tribe  have  the  sole 
proprietary  interest.  Regarding  collateral 
for  loans,  a  tribe  may  not  grant  a 
security  interest  in  a  gaming  operation 
if  such  an  interest  would  give  a  party 
other  than  the  tribe  the  right  to  control 
gaming  in  the  event  of  default  by  a  tribe. 
Such  a  security  interest  would  be 
inconsistent  with  the  IGRA's 
requirement  that  a  tribe  have  the  "sole 
proprietary  interest  and  responsibility 
for  the  conduct  of  any  gaming  activity." 


Similarly,  because  IGRA  specifies  that  a 
tribe  (not  its  members)  must  have  the 
sole  proprietary  interest,  stock 
ownership  in  a  tribal  gaming  operation 
by  individual  tribal  members  would 
also  be  inconsistent  with  the  IGRA.  It  is 
not  possible  for  the  Commission  to 
further  define  the  term  in  any 
meaningful  way.  The  Commission  will, 
however,  provide  guidance  in  specific 
circumstances. 

Charitable  organizations 

Two  commenters  objected  to  a 
reference  to  the  Internal  Revenue 
Service  with  respect  to  charitable 
organizations  xmder  §  522.4(b)(2)(iv). 
Under  section  2710(b)(2)(B)(iv),  gaming 
revenues  may  be  donated  to  charitable 
organizations.  The  Commission  had 
stated  that  charitable  organizations  are 
generally  understood  to  be  those 
approved  by  the  I.R.S.  under  I.R.C. 
section  501(c)(3).  The  commenters 
stated  that  I.R.S.  approval  would  not  be 
an  appropriate  test  for  two  reasons. 
First,  tribes  are  not  subject  to  Federal 
income  tax.  Second,  within  tribes  there 
are  clans,  societies  and  other  traditional 
organizations  that  customarily  conduct 
charitable  activities.  The  Commission 
agrees  with  the  reasoning  of  the 
commenters.  The  Commission  did  not 
intend  to  prevent  groups  within  tribes 
from  receiving  charitable  donations  so 
long  as  those  groups  are  charitable  as 
that  term  is  legally  understood.  Black's 
Law  Dictionary  defines  "charitable"  as 
follows:  "Having  the  character  or 
purpose  of  a  charity.  The  word 
'charitable',  in  a  legal  sense  includes 
every  gift  for  a  general  public  use,  to  be 
applied  consistent  with  existing  laws, 
for  benefit  of  an  indefinite  number  of 
persons,  and  designed  to  benefit  them 
from  an  educational,  religious,  moral, 
physical  or  social  standpoint."  In  the 
view  of  the  Commission,  donations  to 
groups  that  come  within  this  definition 
meet  the  requirement  of  the  IGRA. 

Submission  completeness 

One  commenter  suggested  amending 
§  522.4  so  that  the  90  day  approval 
review  period  would  begin  only  after  a 
Chairman's  determination  that  a 
submission  was  complete.  The 
Commission  rejects  that  suggestion. 
Although  the  Commission  plans  to 
notify  tribes  of  incomplete  submissions, 
an  ordinance  would  be  deemed 
approved  under  section  2710(e)  unless 
the  Chairman  acts  within  90  days.  With 
respect  to  existing  ordinances  and 
resolutions,  §  523.3(b)  requires  the 
Chairman  to  notify  a  tribe  in  writing  of 
specific  areas  of  noncompliance.  The 
Commission  notes  that  it  will  review 
most  ordinances  under  part  523  rather 


than  part  522  because  most  tribes 
already  have  gaming  ordinances. 

Duplication  of  IGRA 's  language 

One  commenter  suggested  deleting  as 
unnecessary  subparagraphs  (b)(2),  (3), 
(4).  (6)  and  (7)  of  §  522.4.  staUng  that 
those  requirements  duplicate  the  IGRA. 
The  Commission  rejects  that  suggestion. 
Those  subparagraphs  are  included  to 
provide  a  complete  reference,  without 
having  to  refer  to  the  IGRA. 

Disapproval  clarification  issues 

A  commenter  suggested  clarifying  that 
disapproval  of  an  ordinance  may  be  for 
reasons  other  than  failing  to  submit 
information  required  §  522.2.  The 
Commission  agrees  and  therefore  has 
clarified  §  522.5  by  inserting  "or 
§  522.4(b)."  The  Commission  added  an 
additional  sentence  to  clarify  that  the 
Commission  will  notify  a  tribe  of  its 
right  to  appeal  a  disapproval.  The 
additional  sentence  reads:  "The 
Chairman  shall  notify  a  tribe  of  its  right 
to  appeal  under  part  524." 

Stay 

Another  commenter  requested  that 
the  Chairman's  disapproval  under 
§  522.5  or  §  522.7  be  stayed  pending  the 
Commission's  action  on  an  appeal.  The 
Commission  agrees.  The  Commission 
intends  to  stay  the  effect  of  a 
disapproval.  Therefore  the  Commission 
added  to  §  522.5  and  §  522.7  the 
following  sentence:  "A  disapproval 
shall  be  effective  immediately  unless 
appealed  under  part  524."  The 
Chairman  will  refrain  from  taking  an 
enforcement  action  pending  an  appeal. 

Cure  period 

A  commenter  requested  a  "cure 
period,"  to  be  in  effect  after  the 
Commission  upholds  a  disapproval  by 
the  Chairman.  The  Commission 
disagrees.  During  an  appeal  a  tribe  may 
request  such  a  cure  period  as  part  of  any 
relief  sought.  The  Commission  will 
consider  requests  for  a  cure  period  on  a 
case-by-case  basis. 

Automatic  approval 

Another  commenter  requested 
amending  §  522.5  by  adding,  "otherwise 
the  submitted  ordinance  will  be 
automatically  approved  upon  expiration 
of  90  days  after  submission  for  approval 
under  §  522.2."  The  Commission  rejects 
this  suggestion  as  unnecessary  in  view 
of  §  522.9.  That  section  provides  for 
substitute  approval  if  the  Chairman  fails 
to  approve  or  disapprove  an  ordinance. 

Class  III  ordinance  clarifications 

To  clarify  appeal  rights  of  a  tribe  upon 
disapproval  of  a  class  III  ordinance,  the 
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Commission  inserted  under  $  522.7 
"and  notify  a  tribe  of  its  right  to  appeal 
under  part  524"  after  "resolution." 

To  clarify  that  it  is  up>on  the 
Qiairman's  approval  that  there  will  be 
publication  in  the  Federal  Register  of  a 
class  III  tribal  gaming  ordinance,  the 
Commission  replaced  "Commission" 
with  "Chairman"  and  replaced  "its" 
%vith  "the  Chairman's." 

Undue  influence  issues 

One  commenter  questioned  whether 
the  approval  process  was  a  proper 
forum  for  considering  any  undue 
influence  over  a  tribe  in  adopting  its 
class  III  gaming  ordinance  under 
§  522.7(a)(2).  In  this  commenter's  view, 
the  Commission  should  be  concerned 
only  with  the  particular  provisions  of  a 
gaming  ordinance.  The  Commission 
disagrees.  Section  2710(d)(2)(B)  directs 
the  Chairman  to  disapprove  a  class  III 
ordinance  "if  the  tribal  governing  body 
was  significantly  and  unduly  influenced 
in  the  adoption  of  such  ordinance  or 
resolution  *   *  *."  Because  IGRA 
directs  the  Chairman's  attention  to 
issues  of  undue  influence  in  reviewing 
a  class  in  ordinance,  the  Commission  is 
not  free  to  ignore  those  issues. 

Other  commenters  questioned 
whether  the  Commission  interpreted  too 
broadly  the  class  of  people  whose 
influence  should  be  scrutinized.  In 
these  commenters'  view,  scrutiny  for 
undue  influence  should  be  limited  to 
persons  found  to  pose  a  threat  of 
criminal  influence.  The  Commission 
thinks  not.  An  exercise  of  undue 
influence  by  any  person  having  a 
financial  or  management  interest  under 
25  CFR  502.17  or  502.18  would 
constitute  a  per  se  threat  to  the  public 
interest  and  the  effective  regulation  and 
control  of  gaming.  Additionally, 
restricting  scrutiny  to  persons  found  to 
pose  a  threat  of  criminal  influence 
would  require  there  to  be  such  finding 
before  an  exercise  of  imdue  influence 
could  be  deemed  improper.  In  the 
Commission's  view,  undue  influence  by 
any  person  having  a  financial  or 
management  interest  is  improper  and 
hence  grounds  for  disapproving  an 
ordinance.  Therefore,  the  Commission 
rejects  the  suggestion. 

Individually  owned  class  in  operations 
To  clarify  the  language  in  §  522.10(f) 
that  requires  "denial  of  a  license  for  any 
person  or  entity  that  would  not  be 
eligible  to  receive  a  State  license  to 
conduct  the  same  activity  within  the 
Jurisdiction  of  the  surrounding  state," 
the  Commission  added  a  second 
sentence  that  clarifies  the  extent  to 
which  state  law  standards  apply. 
Looking  to  the  Committee  Report  for 


guidance,  the  Commission  found  it  in  a 
discussion  of  the  requirements  for 
individually  owned  gaming.  There,  the 
Report  states:  "While  a  tribe  should 
license  such  enterprises  as  part  of  its 
governmental  function,  the  Committee 
has  determined  that  State  law  (such  as 
purpose,  entity,  pot  limits,  hours  o(f) 
operation,  etc.)  should  apply  to  such 
enterprises.  These  games  are  not  to  be 
confused  with  units  of  a  tribe  or  tribal 
social  or  charitable  organizations  that 
operate  gaming  to  support  their 
charitable  purposes,  such  games  are  not 
covered  by  this  paragraph  but  rather 
will  come  under  tribal  gaming."  S.  Rep. 
No.  446, 100th  Cong.,  2d  Sess  12  (1988). 

One  commenter  suggested  limiting 
authority  to  engage  in  class  III  gaming 
to  Indian  tribes  under  §  522.10.  In  this 
commenter's  view,  the  language  of 
section  2710(d)(3KA),  which  limits 
compacting  authority  to  Indian  tribes, 
also  limits  class  IH  gaming  operations  to 
tribes.  The  Commission  disagrees, 
noting  that  (d)(2)(A)  clearly 
contemplates  non-tnbal  entities  being 
authorized  to  engage  in  class  III  gaming. 
That  provision  states:  "If  any  Indian 
tribe  proposes  to  engage  in,  or  to 
authorize  any  person  or  entity  to  engage 
in,  a  class  HI  gaming  activity  •  •  •  " 
(emphasis  added).  Because  the 
Commission  is  not  free  to  ignore  the 
clear  language  of  the  IGRA,  the 
Commission  rejects  the  suggestion. 

Another  commenter  suggested 
including  a  provision  for  the  transfer  of 
grandfathered  gaming  licenses  under 
§522.11.  The  Commission  rejects  that 
suggestion,  noting  the  IGRA  specifically 
prohibits  such  transfers.  Section 
2710(b)(4)(B)(ii)  states:  "The  exemption 
from  the  application  of  this  subsection 
(concerning  individually  owned  gaming 
operations)  provided  under  this 
subparagraph  may  not  be  transferred  to 
any  person  or  entity  *  •  *." 

Part  523— Review  and  Approval  of 
Existing  Ordinances  or  Resolutions 

Clarification  of  §  523. 1 

To  clarify  that  part  523  applies  to 
ordinances  in  existence  before  the 
promulgation  of  this  rulemaking,  not 
ordinances  that  may  have  been 
disapproved  under  part  522,  the  text  of 
§523.1  now  reads:"*  •  *  and  that  has 
not  been  submitted  to  the  Chairman." 

Status  of  gaming  activity  pending  review 

One  commenter  suggested  that  part 
523  should  address  the  provision  in 
section  2712(a)  that  states,  "(a)ny 
activity  conducted  under  such 
ordinance,  resolution,  contract,  or 
agreement  shall  be  valid  under  this  Act, 
or  any  amendment  made  by  this  Act, 


unless  disapproved  under  this  section." 
The  Commission  agrees  that  an 
otherwise  valid  gaming  activity  remains 
valid  until  the  ordinance  is  disapproved 
by  the  Chairman.  Nothing  in  the 
Commission's  regulations  provides 
otherwise.  Therefore  the  Commission 
rejects  the  suggestion  as  unnecessary. 

Submission  of  financial  information 

To  clarify  that  the  Commission 
requires  financial  information  for  only 
the  previous  fiscal  year  under 
§  523.2(a)(2),  the  Commission  changed 
the  text  of  the  regulation  to  indicate  that 
it  requires  submission  of  financial 
statements  for  the  previous  fiscal  year 
and  the  most  recent  audit  report  and 
management  letter. 

Deemed  disapproval  for  failure  to 
submit  an  ordinance 

To  clarify  the  status  of  an  ordinance 
that  a  tribe  failed  to  submit  upon  the 
request  of  the  Chairman  under 
§  523.2(a),  the  Commission  added  a  new 
paragraph  (b)  providing  that  the 
Chairman  will  deem  the  ordinance  or 
resolution  disapproved  and  will  notify 
such  tribe  of  its  appeal  rights  under  part 
524. 

When  a  tribe  disagrees  with  the 
Chairman's  order  to  amend  an 
ordinance 

Two  commenters  suggested  amending 
§  523.3  to  include  procedures  that  were 
mentioned  in  the  preamble.  There,  the 
Commission  had  stated:  "When  a  tribe 
and  the  Commission  disagree  about 
amending  an  ordinance,  the 
Commission  intends  that  a  tribe  and  the 
Commission  may  jointly  waive  the  120- 
day  period,  in  which  case  the  Chairman 
would  disapprove  the  ordinance  or 
resolution,  and  the  tribe  could  then 
proceed  to  appeal  under  part  524 
•  *  '."57  PR  30347.  The  Commission 
agrees  and  has  therefore  inserted  in 
paragraph  (d)  after  "section,"  "or  earlier 
if  the  tribe  notifies  the  Chairman  that  it 
intends  not  to  comply(.)" 

Part  524— Appeals 

Appeals  by  a  party  other  than  a  tribe 

Some  commenters  stated  that  appeals 
should  be  Umited  to  a  tribe's  appealing 
the  Chairman's  disapproval  of  an 
ordinance,  resolution  or  amendment, 
stating  that  the  validity  of  a  tribal 
gaming  ordinance  or  resolution  is  a 
matter  of  tribal  sovereignty,  subject  only 
to  the  Chairman's  review.  In  the  view  of 
these  commenters,  other  interests  have 
no  standing  to  contest  such  proceeding. 
Under  the  Administrative  Procedure 
Act,  each  agency  may  have  its  own  rules 
regarding  standing  to  participate  in  its 
administrative  proceed  ngs.  An  agency's 
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standing  rules  may  difiar  and  may  be 
narrower  than  a  court'sTules.  However, 
a  person  who  may  not  have  standing 
under  agency  rules,  but  who  would 
have  standing  under  a  court's  rules,  may 
challenge  an  agency  action  in  Federal 
court.  With  the  differing  rules  for 
standing  in  mind,  the  Commission 
revisited  part  524.  The  regulation  now 
provides  that  only  a  tribe  may  appeal  a 
disapproval  by  the  Chairman  under 
§524.1.  Other  pers<Mis  may,  however, 
request  limited  participation  in  such  a 
proceeding  under  §  524.2.  The 
Commission  also  notes  that  any  person 
may  contribute  to  the  Chairman's 
deliberations  in  reviewing  an  ordinance 
by  writing  the  Chairman. 

Appeal  deadlines 

One  commenter  was  concerned  that 
an  appeal  deadline  could  run  without  a 
tribe's  knowing  that  the  Commission 
had  taken  an  appealable  action.  The 
Commission  notes  that  this  could  not 
happen  under  the  language  of  the  final 
regulation.  The  final  regulation  includes 
the  following:  "An  appeal  shall  be  filed 
with  the  Commission  within  30  days 
after  the  Chairman  serves  his  or  her 
determination  under  part  519."  In 
adding  the  preceding  sentence,  the 
Commission  believes  it  has  addressed 
the  concern  of  the  commenter. 

Deletion  of  appeals  for  approvals 

One  commenter  stated  that  appeals 
should  be  limited  to  disapprovals.  The 
Commission  agrees  and  has  therefore 
revised  the  regulation  to  allow  only  for 
appeals  in  the  case  of  disapprovals. 

Part  556— Background  Investigations 
for  Primary  Management  Officials  and 
Key  Employees 

Jurisdictional  clarifications  with  respect 
to  class  ni  gaming 

The  Commission  revisited  the  issue  of 
jurisdiction  with  respect  to  class  III 
gaming  in  response  to  conunenters'  and 
its  own  concerns.  One  commenter  stated 
that  it  may  be  impossible  for  some  tribes 
with  compacts  lor  class  III  gaming  to 
comply  with  procedures  that  would 
have  required  disclosure  to  a  tribe  of  the 
results  of  background  investigations  that 
were  conducted  by  a  state.  The 
commenter  was  concerned  that  under 
the  relevant  compact,  the  state 
conducted  the  background  investigation 
but  did  not  disclose  the  reports  to  a 
tribe.  Rather,  under  that  compact,  the 
state  discussed  the  contents  of  a  report 
with  the  tribai  governing  body.  The 
Commission  agrees  that  the  proposed 
requirement  would  have  presented 
jurisdictional  problems  and  therefore 
changed  the  scopes  of  parts  556  and  556 


as  explained  below.  In  the  view  of  the 
Commission,  if  a  tribe  receives 
background  investigation  information 
under  a  compact  that  allocates 
responsibility  to  a  state,  such  an 
arrangement  is  beyond  the  jurisdiction 
of  the  Commission. 

Another  commenter  questioned 
whether  procedures  under  a  compact 
would  have  been  considered  as 
stringent  as  the  procedures  ^wlled  out 
in  parts  556  and  558.  As  discussed 
below,  the  Commission  has  changed  the 
regulation  so  that  certain  requirements 
no  longer  apply  where  a  tribal-state 
compact  allocates  responsibility  to  a 
state.  Where  a  compact  allocates 
responsibility  to  both  a  tribe  and  a  state, 
however,  the  final  regulation  requires  a 
tribe  to  forward  an  application  and  an 
investigative  report  to  the  Commission. 

One  commenter  questioned  whether 
requiring  submission  of  investigative 
reports  for  class  III  employees  was     - 
proper  when,  in  the  view  of  that 
commenter,  class  ID  gaming  falls  solely 
within  a  tribal-state  compact.  As   ' 
explained  below,  the  regulation  requires 
investigative  reports  for  class  HI  gaming 
only  where  a  compact  allocates  sole  or 
joint  jurisdiction  to  a  tribe. 

In  revisiting  the  jurisdictional  issues, 
the  Commission  reviewed  the  IGRA's 
provisions.  The  IGRA  requires  that  class 
III  gaming  be  authorized  by  an 
ordinance  that  meets  the  requirements 
for  class  n  gaming  and  is  approved  by 
the  Chairman.  Section  2710(d)(1)(A). 
Additionally,  class  III  gaming  must  be 
conducted  under  a  tribal-state  compact 
that  is  in  effect  Section  2710(d)(lMC). 
Under  such  a  compact,  however,  a  tribe 
may  agree  to  state  civil  laws  and 
regulations  with  respect  to  licensing,  or 
to  tribal  laws,  or  to  both  state  and  tribal 
laws.  Section  2710(d)(3)(C)(i). 

To  harmonize  IGRA's  apparently 
conflicting  provisions,  the  Commission 
interprets  the  IGRA  to  grant  jurisdiction 
to  the  Commission  with  respect  to 
reviewing  background  investigations 
and  licensing  where  a  tribe  has 
authority  under  a  compact  to  license 
class  III  gaming.  In  the  view  of  the 
Commission,  Congress  intended 
Commission  oversight  of  class  III 
licensing  and  background  investigations 
where  a  compact  allocates  jurisdiction 
to  a  tribe  for  licensing.  The  Commission 
notes  that  licensing  and  background 
investigations  (including  Commission 
notification  by  a  tribe  of  the  results  of 
a  background  investigation)  are  an 
integral  part  of  the  "adequate  system" 
required  under  section  2710(b)  for 
ordinance  approval.  Furthermore, 
nowhere  does  the  IGRA  exempt 
licensing  for  class  III  gaming  hrom  the 
requirements  of  section  271Q(b),  even 


where  a  compact  may  provide 
otberwise.  As  a  practical  matter, 
however,  because  the  Commissicm  lacks 
jurisdiction  over  states  and  therefcxe 
cannot  oversee  their  activities  with 
respect  to  background  investigations 
and  Ucensing  for  Indian  gaming,  the 
Commission  has  not  included  within 
the  scope  of  either  part  556  or  558 
background  investigations  and  licensing 
where  a  compact  allocates  those 
activities  solely  to  a  state.  The 
Commission  therefore  conformed  the 
texts  of  parts  556  and  558  to  its  views 
on  jurisdiction,  eliminating  separate 
requirements  for  class  III.  The  final 
regulations  apply  to  all  class  II  and  to 
cUms  in  gaming  where  a  tribe  has  sole 
or  joint  jurisdiction  over  background 
investigations  and  licensing. 

Conditional  or  temporary  employment 
and  licenses  pending  background 
investigation 

Some  commenters  requested 
provision  for  conditional  or  temporary 
employment  and  licenses  due  to  the 
time  it  takes  to  complete  criminal 
records  checks  or  other  delays.  The 
Commission  has  addressed  the  need  to 
hire  an  employee  before  being  able  to 
conduct  a  background  investigation 
through  the  requirements  of  part  556 
and  §  558.3(b).  Under  those 
requirements,  a  tribe  may  employ  a  key 
employee  or  a  primary  management 
official  for  up  to  90  days  before  either 
issuing  a  license  or  terminating 
employment  as  a  key  employee  or 
primary  management  official.  Therefore 
the  Commission  rejects  this  suggestion. 

Effect  of  compact  provisions  on  class  U 
gaming 

One  commenter  suggested  that  where 
a  compact  spelled  out  procedures  for 
background  investigations  and 
licensing,  that  those  procedures  should 
be  deemed  sufficient  for  class  II  gaming. 
The  Commission  disagrees  because  the 
IGRA  sets  out  requirements  for  class  n 
gaming  regardless  of  whether  a  compact 
is  in  effect  for  class  III  gaming. 
Furthermore,  the  IGRA  requires  that 
investigations  and  licensing  for  class  III 
gaming  comply. with  certain  standards, 
as  set  out  in  the  discussion  under 
"Jurisdictional  clarifications  with 
respect  to  class  III  gaming."  The 
Commission  therefore  rejects  the 
suggestion. 

Additional  positions  under  "key 
employee"  as  that  term  is  defined  under 
25  CFR  502.14 

One  commenter  suggested  amending 
the  definition  of  key  employee  to 
include  surveillance  and  investigative 
personnel.  The  Commission  believes 
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that  background  investigations  and 
licensing  of  persons  in  positions  listed 
in  the  existing  deHnitions  are  adequate 
to  protect  the  integrity  of  Indian  gaming. 
Section  502.14  includes  the  Chief  of 
Security,  any  person  whose  total  cash 
compensation  is  in  excess  of  $50,000 
per  year,  or,  if  not  otherwise  included, 
the  four  most  highly  compensated 
persons  in  a  gaming  operation. 
Furthermore,  the  definition  of  a  primary 
management  official  includes  any 
person  who  has  authority  to  hire  and 
fire  employees  or  to  set  up  working 
policy  for  a  gaming  operation.  As  the 
Commission  stated,  however,  in  the 
preamble  to  its  definitions  regulations, 
"(a)  tribe  may  add  any  other  positions 
to  its  own  definition."  (57  FR  12388, 
April  9, 1992) 

Confidentiality 

One  commenter  questioned  how  it 
would  be  possible  to  maintain 
confidentiality  under  §  556.4(b)  with 
respect  to  the  identity  of  people 
interviewed  in  the  course  of  background 
investigations.  This  commenter  was 
concerned  about  disclosure  to  a  tribe. 
The  intent  of  requiring  a  promise  of 
confidentiality  is  to  maintain 
confidentiality  with  respect  to  the 
subject  of  the  investigation  and  the 
pubhc,  not  a  tribal  authority  conducting 
such  investigation.  Disclosure  to  a  tribal 
authority,  the  Commission,  or  its  staff 
does  not  compromise  with 
confidentiality. 

Time  limits  with  respect  to  gaming 
offenses 

One  commenter  suggested  deleting 
the  time  limit  with  respect  to  gaming 
offenses  for  misdemeanor  convictions 
under  §  556.4(a).  The  Commission 
rejected  that  suggestion  as  not  necessary 
to  protect  the  integrity  of  Indian  gaming. 
The  Commission  notes,  however,  that  a 
tribe  may  require  any  information 
beyond  the  time  limits  specified  by  the 
Commission  in  §  556.4(a).  See 
§556.4(a)(13). 

Criminal  charges  and  arrests 

Some  commenters  suggested  requiring 
information  on  arrests,  or  criminal 
charges  in  §  556.4(a),  stating  that  as  a 
result  of  plea  bargains  or  use  of  an 
individual  as  an  informant,  that 
otherwise  valid  arrests  are  frequently 
not  converted  to  convictions.  The 
Commission  agrees  that  where  criminal 
charges  are  brought  by  a  law 
enforcement  authority  such  information 
should  be  available  to  a  tribal  gaming 
authority  and  has  therefore  added 
criminal  charges  to  §  S56.4(a)(10).  With 
respect  to  arrests,  however,  unless  an 
arrest  results  in  a  criminal  charge,  there 


may  not  be  information  that  is 
sufficiently  reliable  to  use  in 
determining  suitability  for  employment 
in  Indian  gaming.  Therefore  the 
CommissicHi  rejected  the  suggestion  to 
require  information  concerning  mere 
arrests. 

Asset  and  liability  disclosure 

One  commenter  suggested  requiring 
asset  and  liability  disclosure  under 
§  556.4(a),  stating  such  information 
would  allow  the  Commission  to 
discover  hidden  ownership  interests  or 
the  involvement  of  undesirable 
individuals  who  might  influence  the 
gaming  operation.  The  Commission 
rejects  that  suggestion,  noting  that  it 
already  proposes  to  require  such 
disclosure  under  its  management 
contract  regulations  for  persons  having 
a  direct  or  indirect  financial  interest  In 
a  management  contract.  (See  proposed 
§  537.1(b)(l)(xi),  57  FR  37661,  August 
19, 1992.)  hi  addition,  §  556.4(a)(5)  and 
(6)  require  disclosure  of  ownership 
interests  in  business  relationships  with 
Indian  tribes  and  with  the  gaming 
industry.  A  tribe  may,  however,  require 
such  information  for  key  employees  or 
primary  management  officials  under  its 
tribal  ordinance. 

Catch  all  ("other  information  as 
required' )  requirement 

One  commenter  suggested  adding  to 
§  556.4(a)  a  catch  all  requirement, 
stating  that  without  such  a  requirement 
a  tribe  or  the  Commission  may  be 
precluded  from  obtaining  information 
necessary  to  make  a  fair  determination. 
The  Commission  rejects  this  suggestion, 
noting  that  it  is  a  tribe,  not  the 
Commission,  that  determines  suitability 
for  employment  in  a  gaming  operation. 
Moreover,  a  tribe  may  require  any  other 
information  that  it  deems  relevant  under 
§556.4(a)(13). 

Updating  background  investigations 
and  investigative  reports 

One  commenter  suggested  providing 
for  the  Commission  to  notify  a  tribe  in 
those  instances  when  the  Commission 
already  possesses  an  investigative 
report.  This  would  signal  that  a  tribe 
would  only  need  to  provide  updated 
information.  In  the  view  of  the 
Commission,  it  is  important  that  a  tribe 
have  a  complete  record  of  a  previous 
background  investigation,  not  merely  a 
summary  investigative  report. 
Therefore,  although  the  Commission 
will  provide  a  tribe  an  investigative 
report,  a  tribe  may  not  rely  solely  on 
that  report  in  making  an  eligibility 
determination  under  §  558.2.  The 
Commission  notes  that  in  reviewing  an 
application  a  tribe  can  determine  if 


another  tribe  has  previously  employed 
the  applicant.  In  such  cases,  a  tribe  may 
request  investigative  information  from 
the  other  tribe.  The  Commission  has 
clarified  §  556.4(c)  to  provide  that  a 
tribe  may  request  access  to  such 
material  from  the  tribe  that  previously 
had  conducted  a  background 
investigation. 

Disposition  of  felony  charges 

One  commenter  suggested  adding  "if 
any"  to  §  556.4(a)(8)  regarding  the 
disposition  of  a  felony  charge,  stating 
that  there  is  no  disposition  in  an  on- 
going prosecution.  The  Commission 
agrees  and  therefore  has  inserted  "if 
any"  after  "disposition". 

Authority  of  the  Commission  to  require 
an  investigative  report  prior  to  a  tribe's 
licensing  a  key  employee  or  a  primary 
management  official 

Some  commenters  questioned  the 
authority  of  the  Commission  to  require 
an  investigative  report  prior  to  a  tribe's 
Ucensing  a  key  employee  or  a  primary 
management  o^cial  under  §  556.5(b). 
The  commenters  read  section  2710(c)(1) 
to  give  the  Commission  authority  to 
review  a  licensing  decision  for  30  days 
after  a  tribe  issues  a  license.  The 
Commission  disagrees,  noting  that 
§  2710(b)(2)(F)(ii)(in)  requires,  as  a 
condition  of  approval  of  a  tribal 
ordinance,  that  a  tribe  have  "an 
adequate  system  which  *  *  *  includes 
*  *  *  notification  by  the  Indian  tribe  to 
the  Connnission  of  the  results  of  such 
background  check  before  the  issuance  of 
any  •  •  •  licenses."  (emphasis  added) 
Because  the  Commission  is  not  free  to 
ignore  this  requirement,  it  rejects  the 
suggestion. 

Pari  558 — Gaining  Licenses  for  Key 
Employees  and  Primary  Management 
Officials 

Applicability  to  employees  other  than 
key  employees  and  primary 
management  officials 

One  commenter  requested  adding  an 
explicit  provision  that  would  leave 
tribes  to  develop  standards  and 
procedures  for  employees  other  than 
key  employees  and  primary 
management  officials.  The  Commission 
rejects  that  suggestion  because 
§  558.1(b)  aheady  makes  it  clear  that  the 
standards  and  procedures  of  part  558 
apply  only  to  key  employees  and 
primary  management  officials.  However, 
because  the  Commission  wished  to  alert 
tribes  that  a  requirement  for  a  certificate 
of  self-regulation  under  section 
2710(c)(3)  is  that  a  tribe  "has  •  *  • 
adopted  and  is  implementing  adequate 
systems  for  *  *  •  investigation, 
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licensing  and  monitoring  of  all 
employees  of  the  gaming  (operation)" 
(emphasis  added),  the  Commission  also 
stated  that,  "(a)  tribe  rfmll  develop 
licensing  procedures  for  all  emplojrees 
of  a  gaming  operation  *  *  *."  Hence, 
the  requirement  in  §  558.1(b)  that  a  tribe 
develop  licensing  procedures  for  all 
employees. 

Licensing  persons  other  than  key 
employees  and  primary  management 
officials 

The  same  commenter  requested 
amending  §  558.1  to  state  that  a  tribe 
may  license  persons  having  a  direct  or 
indirect  financial  interest  in  a 
management  contract  A  tribe  is  free  to 
prescribe  license  requirements  for 
whomever  it  wishes  so  long  as  it  also 
licenses  key  employees  and  primary 
mana^'^ment  officials.  "Hjus  a  tribe  may 
license  persons  having  a  direct  or 
indirect  financial  interest  in  a 
management  contract.  Therefore  the 
Commission  rejects  the  suggestion  as 
unnecessary. 

Sixty-day  time  limit  for  submission  of 
an  investigative  report  under  §  558.3(b) 

Two  commenters  questioned  whether 
60  days  is  sufficient  time  igr  a  tribe  to 
conduct  a  background  investigation  and 
to  submit  a  background  investigation 
report  The  Commission  notes  that  with 
respect  to  existing  employees,  tribes 
have  120  days  after  being  notified  of  any 
deficiencies  in  an  ordinance  under 
§  523.3(c)  to  bring  the  ordinance  into 
compliance.  During  that  time  tribes  may 
also  conduct  background  investigations 
on  existing  key  employees  and  primary 
management  employees.  In  addition  to 
the  120  days  under  §  523.3(c),  under 
§  558.3(b)  tribes  have  60  days  from  the 
date  of  ordinance  approval  to  conduct  a 
background  investigation  and  prepare 
an  investigative  report.  For  new 
operations,  a  tribe  may  begin 
background  investigations  before  hiring 
and  may  complete  background 
investigations  before  submitting  an 
ordinance  for  approval.  In  li^t  of  the 
existing  deadlines,  the  Commission  did 
not  change  the  60-day  requirement. 

Clarification  of  when  a  hearing  rig^t 
vests  under  §  558.1(d) 

To  clarify  that  a  bearing  right  vests 
only  for  an  employee  who  has  obtained 
a  license  after  the  Chairman  has 
approved  an  ordinance  under  either  pari 
522  or  523.  the  Commisaion  inserted 
"granted"  after  "lioeose". 


Automatic  disqualification  for 
applicants  who  are  convicted  of  felonies 
or  misdemeanors  that  are  crimes  of 
moral  turpitude 

One  commenter  suggested  that 
applicants  who  are  convicted  of  felonies 
or  misdemeanors  that  are  crimes  of 
moral  turpitude  should  autom^ically  be 
disqualified  from  holding  a  key 
employee  or  primary  memagement 
official  position  in  Indian  gaming  under 
§  558.2.  The  Commission  notes  that  the 
IGRA  leaves  the  actual  standards  for 
employment  to  tribes  under  section 
2710(b)(2)(F)(iiKn).  That  provision 
requires  a  tribe  toiiave  "an  adequate 
system  which  •  *  •  includes  •  •  •  « 
standard  whereby  any  person  whose 
prior  activities  •  •  '  pose  a  threat  to 

*  *  *  the  effective  regulation  of  gaming 

*  •  *  shall  not  be  eligible  for 
employment."  Thus  the  IGRA  dictates 
the  result,  leaving  it  to  tribes  to 
determine  how  best  to  achieve  that 
result  Therefore  a  tribe  could  adopt  a 
standard  of  automatic  disqualification 
but  is  not  required  to  do  so.  Even 
without  automatic  disqualifications,  in 
the  view  of  the  Commission,  there  are 
safeguards  adequate  to  protect  the 
integrity  of  Indian  gaming.  Such 
safeguards  include  requiring  the 
Commission  to  review  the  application 
and  investigative  report  of  each  key 
employee  and  primary  management 
official  and  consult  with  appropriate 
law  enforcement  officials.  Furthermore, 
upon  notification  by  the  Commission  of 
reliable  information  indicating 
unsuitability  for  employment  in  Indian 
gaming,  a  tribe  is  required  to  suspend 
the  license  of  any  key  employee  or 
primary  management  official  pending  a 
hearing.  In  light  of  the  limiting  language 
of  the  IGRA  and  the  other  safeguards, 
the  Commission  rejects  the  suggestion. 

Threat  to  the  public  interest 

One  commenter  requested 
clarification  of  the  IGRA's  language 
concerning  ineligibility  for  employment 
where  such  employment  would  be  a 
"threat  to  the  public  interest"  under 
§  558.2.  In  the  view  of  the  commenter, 
such  language  is  vague  and  therefore 
subject  to  litigation.  Attempting  to  apply 
that  language  without  specific  facts, 
however,  would  be  futile  and  the 
Commission  therefore  rejects  the 
suggestion.  The  Commission  will, 
however,  provide  guidance  to  a  tribe  in 
specific  situations. 

Clarification  with  respect  to  "prior 
activities,  criminal  record,  if  any,  or 
reputation,  habits  and  associations" 

Two  commenters  pointed  out  that  the 
Commission  had  oaiitted  the  above 


language  from  §  558.2.  The  Commission 
therefore  amended  tha  text  of  the 
regvdation  to  include  that  language. 

Denial  of  a  license  for  a  false  statement 
or  omission 

Two  commenters  suggested  amending 
§  558.2  to  provide  for  license  denials 
where  an  applicant  provides  a  false 
statement  or  omits  information  from  an 
application.  The  Commission 
considered  but  rejected  requiring  a  tribe 
to  deny  a  license  in  such  circumstances. 
In  the  view  of  the  Commission, 
however,  lying  on  an  applicaticm  by 
itself  may  be  grounds  for 
disqualification.  When  a  lie  is  also 
material,  the  person  who  lies  should 
most  Ukely  not  be  hired,  or  if  already 
hired,  should  be  fired,  absent  very 
compelling  reasons  to  the  contrary.  The 
Commission  notes  that  it  intends  to 
notify  tribes  to  suspend  licenses  under 
§  558.5  when  it  uncovers  information 
that  indicates  a  material  lie, 
misstatement  or  omission  on  an 
application.  In  the  Commission's  view, 
materially  false  or  misleading 
infwmation  is  information  that  if 
correct,  or  supplied,  is  important  in 
determining  eligibility  for  employment 
as  a  key  employee  at  primary 
management  official  in  Indian  gaming. 

The  Commission  notes  that  a  U.S. 
Attorney  may  prosecute  an  individual 
omitting  material  information  or 
supplying  false  or  misleading  material 
information  under  18  U.S.C.  1001.  See 
§  556.3.  Title  18  U.S.C.  1001  provides: 
"Whoever,  in  any  matter  within  the 
jurisdiction  of  any  department  or  agency 
of  the  United  States  knowingly  and 
willfully  falsifies,  conceals  or  covers  up 
by  any  trick,  scheme,  or  device  a 
materia!  fact,  or  makes  any  false, 
fictitious  or  fraudulent  statements  or 
representations,  or  makes  or  uses  any 
false  %vriting  or  document  knowing  the 
same  to  contain  any  false,  fictitious  or 
fraudulent  statement  or  entry,  shall  be 
fined  not  more  than  $10,000  or 
imprisoned  not  more  than  five  years,  or 
both." 

The  Commission  also  notes  that  under 
25  U.S.C.  2716(b),  it  must  notify 
appropriate  law  enforcement  officials 
when  it  has  information  that  indicates  a 
violation  of  Federal,  State  or  Tribal 
statutes,  or  resolutions. 

Denial  of  a  license  for  failure  to  meet 
any  additional  criteria  imposed  by  a 
tribe 

One  commenter  siiggested  amending 
§  558.2  to  provide  for  license  denials  to 
meet  any  additional  crit«»na  imposed  by 
a  tribe.  The  Commission  notes  that  a 
tribe  may  add  oritOTia  to  its  eligibility 
dslsmunation  ao  k»g  as  those  criteria 
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are  not  less  stringent  than  the  criteria  in 
the  IGRA.  Therefore  the  Commission 
rejects  the  suggestion  as  unnecessary. 

Hiring  a  person  deemed  ineligible  under 
§558.2 

One  commenter  suggested  amending 
§  558.2  to  provide  that  any  person 
ineligible  for  employment  as  a  key 
employee  or  primary  management 
official  be  automatically  disqualified  for 
any  position  or  function  related  to  the 
gaming  operation.  The  Commission 
notes  that  key  employees  and  primary 
management  officials  are  within  the 
jurisdiction  of  the  Commission  under 
the  IGRA;  other  positions  are  not. 
Therefore  the  Commission  may  not 
prohibit  a  tribe  from  hiring  a  person 
deemed  ineligible  in  another  position, 
providing  that  person  does  not  perform 
any  of  the  functions  of  a  key  employee 
or  a  primary  management  official. 
Hence  the  Commission  rejects  the 
suggestion. 

Adequacy  of  Commission 's  30-day 
review  period 

One  commenter  questioned  whether 
the  Commission  is  prepared  to  conduct 
adequate  background  investigations 
within  the  30-day  period  under 
§  558.3(c).  The  Commission  notes  that  it 
is  not  responsible  for  conducting 
background  investigations,  only 
reviewing  them.  Fiulhermore,  the 
Commission  is  limited  by  the  IGRA, 
which  specifies  a  30-day  review  period 
in  section  2710(c)(1).  The  Commission 
is  not,  however,  limited  by  any  time 
period  if  it  later  receives  reliable 
information  indicating  that  an  employee 
is  not  eligible  for  employment  under 
§  558.2.  In  such  case,  the  Commission 
may  notify  a  tribe  under  §  558.5.  Failure 
to  suspend  a  license  would  constitute 
possible  grounds  for  an  enforcement 
action  under  section  2713.  For  the  above 
reasons,  the  Commission  rejects  the 
suggestion. 

Conducting  background  investigations 
before  hiring  employees 

One  commenter  suggested  that  if 
§  558.3  required  conducting  a 
background  investigation  before  hiring, 
a  significant  number  of  suspension 
hearings  under  §  558.5(c)  could  be 
avoided.  However,  the  right  to  a 
suspension  hearing  attaches  only  after  a 
tribe  grants  a  license,  not  after  a  tribe 
hires  an  employee.  Therefore 
conducting  a  background  investigation 
before  hiring  an  applicant  would  not 
reduce  the  number  of  suspension 
hearings.  For  this  reason,  the 
Conunission  rejects  the  suggestion. 


Who  may  appeal  an  objection  to  a 
tribe's  granting  a  license 

One  commenter  suggested  that  both  a 
tribe  and  an  applicant  should  have 
standing  to  appeal  a  Commission's 
objection  to  a  tribe's  granting  a  license 
under  §  558.4(b).  The  Commission 
clarified  its  role  in  objecting  to  a  tribe's 
granting  a  Ucense.  The  text  of  the 
regulation  now  reads  that  the 
Commission  shall  notify  a  tribe  of  its 
objection  and  the  tribe  shall  reconsider 
the  matter,  taking  into  accoimt  the 
Commission's  reasons.  The  tribe  retains 
discretion  to  issue  a  license  whether  or 
not  the  Commission  objects.  Because  it 
is  the  Commission  that  notifies  a  tribe 
of  its  objection,  such  a  decision  is  a  final 
decision  and  therefore  may  not  be 
administratively  appealed. 
Consequently,  the  Commission  rejects 
the  suggestion. 

Another  commenter  suggested 
amending  §  558.5(b)  to  allow 
continuation  of  employment  as  a  key 
employee  or  primary  management 
oRicial  pending  an  appeal.  As  pointed 
out  in  the  preceding  paragraph,  there 
would  be  no  Commission  action  to 
appeal.  In  the  view  of  the  Commission, 
it  is  not  within  a  tribe's  discretion  to 
allow  continuation  of  employment 
pending  a  revocation  hearing.  The  IGRA 
states  that  a  tribe  "shall  suspend  such 
license,"  leaving  no  apparent  room  for 
continuing  employment.  Section, 
2710(c)(2).  Fuilhermore,  it  is  unlikely 
that  a  tribe  would  want  to  allow 
continuation  of  employment  in  such  a 
situation  because  it  is  the  tribe  that 
makes  the  determination  to  suspend  a 
license.  For  these  reasons  the 
Commission  rejects  the  suggestion. 

Regulatory  Matters 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

The  Commission  has  determined  that 
this  document  is  not  a  major  rule  under 
Executive  Order  12291.  Under  the 
Executive  Order,  a  rule  is  a  major  rule 
if:  (1)  Its  annual  effect  on  the  economy 
will  be  $100  milhon  or  more;  (2)  it  will 
result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
governments,  or  geogra^ic  regions;  or 
(3)  there  will  be  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.  based  enterprises  to 
compete  with  foreign  based  enterprises 
in  domestic  or  export  markets.  If  a  rule 
is  major,  the  agency  must  conduct  a 
regulatory  impact  analysis.  The 
Commission  beUeves  that  the  rule  will 
not  have  any  significant  effect  on  the 
economy  or  result  in  major  increases  in 


costs  ot  prices  for  consumers, 
individual  industries,  Federal,  state,  or 
local  governments,  agencies,  or 
geographical  regions.  The  Commission 
also  believes  that  the  rule  will  not  have 
any  adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  export/import  maricet. 
No  commenter  supphed  data  that 
contradicted  the  Commission's  tentative 
conclusion  under  E.  0. 12291. 

Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601  et  seq..  the 
Commission  has  determined  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
Regulatory  Flexibility  Act  requires 
agencies  to  determine  whether  a  rule 
will  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities.  If  so.  an  agency  must  prepare  a 
regulatory  flexibility  analysis  that 
explores  less  burdensome  alternatives.  If 
not,  an  agency  must  certify  that  the  rule 
will  not  have  such  an  impact.  No 
commenter  supplied  data  that 
contradicted  the  Commission's  tentative 
conclusion  under  the  Regulatory 
Flexibility  Act. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  tor 
approval  as  required  by  44  U.S.C.  3501 
et  seq.  and  assigned  clearance  number 
3141-0003,  with  an  expiration  date  of 
October  31, 1995. 

National  Environmental  Policy  Act 

The  Commission  has  determined  that 
this  rulemaking  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quahty  of  the  human 
environment  and  that  no  detailed 
statement  is  required  pursuant  to  the 
National  Environmental  Policy- Act  of 
1969. 

Executive  Order  12278 

The  Chairman  of  the  National  Indian 
Gaming  Commission  has  certified  to  the 
Office  of  Management  and  Budget  that 
this  final  rule  meets  the  applicable 
standards  provided  in  sections  2(a)  and 
2(b)(2)  of  Executive  Order  No.  12778. 
"Civil  Justice  Reform."  56  FR  55195, 
October  25, 1991. 

Anthony  |.  Hope. 

Chairman,  National  Indian  Gaming 

Commission. 

List  of  Subjects  in  25  CFR  Parts  501. 
519. 522, 523, 524,  556,  558 

Gaming,  Indian  lands. 
Title  25.  Chapter  HI,  of  the  Code  of 
Federal  Regulations  is  amended  by 
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adding  parts  501.  519.  522.  523.  524. 
and  556  to  read  as  follows: 

PART  501— PURPOSE  AND  SCOPE  OF 
THIS  CHAPTER 

501.1  Purpose. 

501.2  Scope. 

Authority:  25  U.S.C  2706.  2710. 

§501.1     PurpOM. 

This  chapter  implements  the  Indian 
Gaming  Regulatory  Act  (Pub.  L.  100- 
497.  102  Stat.  2467). 

§501^    Scop*. 

(a)  Tribes  and  other  operators  of  class 
II  and  class  III  gaming  operations  on 
Indian  lands  shall  conduct  gaming 
operations  according  to  the 
requirements  of  the  Indian  Gaming 
Regulatory  Act.  the  regulations  of  this 
chapter,  tribal  law  and.  where 
applicable,  the  requirements  of  a 
compact  or  procedures  prescribed  by 
the  Secretary  under  25  U.S.C.  2710(d). 

(b)  Class  I  gaming  on  Indian  lands  is 
within  the  exclusive  jurisdiction  of  the 
Indian  tribes  and  shall  not  be  subject  to 
the  provisions  of  the  Indian  Gaming 
Regulatory  Act  or  this  Chapter. 

(c)  Class  n  gaming  on  Indian  lands 
shall  continue  to  be  within  the 
jurisdiction  of  an  Indian  tribe,  but  shall 
be  subject  to  the  provisions  of  the 
Indian  Gaming  Regulatory  Act  and  this 
Chapter. 

(d)  Nothing  in  the  Indian  Gaming 
Regulatory  Act  or  this  Chapter  shall 
impair  the  right  of  an  Indian  tribe  to 
regulate  class  III  gaming  on  its  Indian 
lands  concurrently  with  a  State,  except 
to  the  extent  that  such  regulation  is 
inconsistent  with,  or  less  stringent  than, 
the  State  laws  and  regulations  made 
applicable  by  a  Tribal-State  compact 
that  is  entered  into  by  an  Indian  tribe 
under  the  Indian  Gaming  Regulatory  Act 
and  that  is  in  effect. 

PART  519— SERVICE 

519.1  Designation  of  an  agent  by  a  tril)e. 

519.2  Designation  of  an  agent  by  a 
management  contractor  or  a  tribal 
operator. 

519.3  Methods  of  service. 

519.4  Copy  of  any  official  determination, 
order,  or  notice  of  violation. 

Authority:  25  U.S.C  2706(b)(10). 

§519.1    DMignction  of  an  agent  by  a  tribe. 

By  written  notification  to  the 
Commission,  a  tribe  shall  designate  an 
agent  for  service  of  any  official 
determination,  order,  or  notice  of 
violation. 


§519^    OMigrMtion  of  an  agMit  by  a 
mwuigwnent  comraetor  or  a  trttMl  oporator. 

By  written  notification  to  the 
Commission,  a  management  contractor 
or  a  tribal  operator  shall  designate  an 
agent  for  service  of  any  official 
determination,  order,  or  notice  of 
violation. 

§519.3    lyMhoda  of  aorvico. 

(a)  The  Chairman  shall  serve  any 
official  determination,  order,  or  notice 
of  violation  by: 

(1)  Delivering  a  copy  to  a  designated 
agent: 

(2)  Delivering  a  copy  to  the  person 
who  is  the  subject  of  the  official 
determination,  order,  or  notice  of 
violation; 

(3)  Delivering  a  copy  to  the  individual 
who.  after  reasonable  inquiry,  appears 
to  be  in  charge  of  the  gaming  operation 
that  is  the  subject  of  the  official 
determination,  order,  or  notice  of 
violation; 

(4)  Mailing  to  the  person  who  is  the 
subject  of  the  official  determination, 
order,  or  notice  of  violation  or  to  his  or 
her  designated  agent  at  the  last  known 
address.  Service  by  mail  is  complete 
upon  mailing;  or 

(5)  Transmitting  a  facsimile  to  the 
person  who  is  the  subject  of  the  official 
determination,  order,  or  notice  of 
violation  or  to  his  or  her  designated 
agent  at  the  last  known  facsimile 
number.  Service  by  facsimile  is 
complete  upon  transmission. 

(b)  Delivery  of  a  copy  means:  Handing 
it  to  the  person  or  designated  agent  (or 
attorney  for  either);  leaving  a  copy  at  the 
person's,  agent's  or  attorney's  office 
with  a  clerk  or  other  person  in  charge 
thereof;  if  there  is  no  one  in  charge, 
leaving  it  in  a  conspicuous  place 
therein;  or,  if  the  office  is  closed  or  the 
person  to  be  served  has  no  office, 
leaving  it  at  the  person's  dwelling  house 
or  usual  place  of  abode  with  some 
person  of  suitable  age  and  discretion 
then  residing  therein. 

(c)  Service  shall  not  be  deemed 
incomplete  because  of  refusal  to  accept. 

§  51 9.4    Copy  of  any  offlciat  dotormination, 
order,  or  notico  of  vtototion. 

The  Commission  shall  transmit  a  copy 
of  any  official  determination,  order,  or 
notice  of  violation  to  the  tribal 
chairman,  the  designated  tribal  agent 
under  §  519.1,  and  to  the  relevant  tribal 
gaming  authority.  The  Commission  shall 
transmit  such  copy  as  exj>editiously  as 
possible.  Service  under  §  519.3  shall  not 
depend  on  a  copy  being  sent  to  the 
appropriate  tribal  chairman,  the 
designated  tribal  agent  or  to  the  relevant 
tribal  gaming  authority. 


PART  522—SUBMISSION  OF  GAMING 
ORDINANCE  OR  RESOLUTION 


Sac. 

522.1 

522.2 

522.3 

522.4 


Scope  of  this  part  522. 
Submission  requirements. 
Amendment 

Approval  requirements  for  class  II 
ordinances. 

522.5  Disapproval  of  a  class  II  ordinance. 

522.6  Approval  requirements  fcr  class  III 
ordinances. 

522.7  Disapproval  of  a  class  III  ordinance. 

522.8  Publication  of  class  III  ordinance  and 
approval. 

522.9  Substitute  approval. 

522.10  Individually  owned  class  II  and 
class  III  gaming  operations  other  than 
those  operating  on  Septemlwr  1, 1986. 

522.11  Individually  owned  class  II  gaming 
operations  operating  on  September  1, 
1986. 

522.12  Revocation  of  class  III  gaming. 
Authority:  25  U.S.C.  2706,  2710,  2712 

§  522.1    Scop*  of  thia  part  522. 

This  part  applies  to  any  gaming 
ordinance  or  resolution  adopted  by  a 
tribe  after  February  22, 1993.  Part  523  of 
this  chapter  applies  to  all  existing 
gaming  ordinances  or  resolutions. 

§522^    Submission  roquiranwnU. 

A  tribe  shall  submit  to  the  Chairman 
all  of  the  following  information  with  a 
request  for  approval  of  a  class  11  or  class 
III  ordinance  or  resolution: 

(a)  One  copy  on  8>/i"  x  11"  paper  of 
an  ordinance  or  resolution  certified  as 
authentic  by  an  authorized  tribal  official 
and  that  meets  the  approval 
requirements  in  §  522.4(b)  or  522.6  of 
this  part; 

(b)  A  description  of  procedures  to 
conduct  or  cause  to  be  conducted 
background  investigations  on  key 
employees  and  primary  management 
officials  and  to  ensure  that  key 
employees  and  primary  management 
officials  are  notified  of  their  rights 
under  the  Privacy  Act  as  specified  in 
§  556.2  of  this  chapter; 

(c)  A  description  of  procediues  to 
issue  tribal  licenses  to  primary 
management  officials  and  key 
employees; 

(d)  Copies  of  all  tribal  gaming 
regulations; 

(e)  When  an  ordinance  or  resolution 
concerns  class  III  gaming,  a  copy  of  the 
tribal-state  compact  or  procedures  as 
prescribed  by  the  Secretary; 

(0  A  description  of  procedures  for 
resolving  disputes  between  the  gaming 
public  and  the  tribe  or  the  management 
contractor; 

(g)  Designation  of  an  agent  for  service 
under  §  519.1  of  this  chapter;  and 

(h)  Identification  of  a  law  enforcement 
agency  that  will  take  fingerprints  and  a 
description  of  procedures  for 
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conducting  a  criminal  history  check  by 
a  law  enforcement  agency.  Such  a 
criminal  history  check  shall  include  a 
check  through  the  Federal  Bureau  of 
Investigation  National  Qriminal 
InfcBTnation  Center. 

1521.3    Amendment 

(a)  Within  15  days  after  adoption,  a 
tribe  shall  submit  for  the  Chairman's 
approval  any  amendment  to  an 
ordinance  or  resolution. 

(b)  A  tribe  shall  submit  for  the 
Chairman's  approval  any  amendment  to 
the  submissions  made  under  §§  S22.2(b) 
through  (h)  of  this  part  within  15  days 
after  adoption  of  such  amendment. 

§522^    Approval  requirenMfite tor ciMt  I 
ordtoiancM. 

No  later  than  90  days  after  the 
submission  to  the  Chairman  under 
§  522.2  of  this  part,  the  Chairman  shall 
approve  the  class  n  ordinance  or 
resolution  if  the  Chairman  finds  that — 

(a)  A  tribe  meets  the  submission 
requirements  contained  in  §  522.2  of 
this  part:  and 

(b)  The  class  II  ordinance  or 
resolution  provides  that — 

(1}  The  tribe  shall  have  the  sole 
proprietary  interest  in  and 
responsibility  for  the  conduct  of  any 
gaming  operation  unless  it  elects  to 
allow  individually  owned  gaming  under 
either  §  522.10  or  §  522.11  of  this  part; 

(2)  A  tribe  shall  use  net  revenues  ht)m 
any  tribal  gaming  or  from  any 
individually  owned  games  only  for  one 
or  more  of  the  following  purposes: 

(i)  To  fund  tribal  government 
operations  or  programs: 

(ii)  To  provide  for  the  general  welfare 
of  the  tribe  and  its  members  (if  a  tribe 
elects  to  make  per  capita  distributions, 
the  plan  must  be  approved  by  the 
Secrelary  of  the  Interior  under  25  U.S.C. 
2710(b)(3)): 

(iii)  To  promote  tribal  economic 
development; 

(iv)  To  donate  to  charitable 
organizations;  or 

(v)  To  help  fund  operations  of  local 
government  agencies; 

(3)  A  tribe  shall  cause  to  be  conducted 
independent  audits  of  gaming 
operations  annually  and  shall  submit 
the  results  of  those  audits  to  the 
Commission; 

(4)  All  gaming  related  contracts  that 
result  in  purchases  of  supplies,  services, 
or  concessions  for  more  than  $25,000  in 
any  year  (except  contracts  for 
professional  legal  or  accoimting 
services)  shall  be  speciflcally  included 
within  the  scope  of  the  audit  conducted 
under  paragraph  (b)(3)  of  this  section; 

(5)  A  tribe  shall  perform  background 
investigations  and  issue  licenses  for  key 


emplojrees  and  primary  management 
officials  according  to  requirements  that 
are  at  least  as  stringent  as  those  in  parts 
556  and  558  of  this  chapter; 

(6)  A  tribe  shall  issue  a  separate 
license  to  each  place,  facility,  or 
location  on  Indian  lands  where  a  tribe 
elects  to  allow  class  n  gaming;  and 

(7)  A  tribe  shall  construct,  maintain 
and  operate  a  gaming  facility  in  a 
manner  that  adequately  protects  the 
environment  and  the  public  health  and 
safety. 


§522^    Disapproval  of  ■  diM  M  onflnwtoe. 

No  later  than  90  days  after  a  tribe 
submits  an  ordinance  for  approval 
under  §  522.2  of  this  part,  t^he  Chairman 
may  disapprove  an  ordinance  if  he  or 
she  determines  that  a  tribe  failed  to 
comply  with  the  requirrnnents  of  §  522.2 
or  §  522.4(b)  of  this  part.  The  Chairman 
shall  notify  a  tribe  of  its  right  to  appeal 
under  part  524  of  this  chapter.  A 
disapproval  shall  be  elective 
immediately  unless  appealed  under  part 
524  of  this  chapter. 

§  522.6    Approval  raqulremanta  for  cI«m  III 
ordinances. 

No  later  than  90  days  after  the 
submission  to  the  Chairman  under 
§  522.2  of  this  part,  the  Chairman  shall 
approve  the  class  III  ordinance  or 
resolution  if — 

(a)  A  tribe  follows  the  submission 
requirements  contained  in  §  522.2  of 
this  part; 

(b)  The  ordinance  or  resolution  meets 
the  requirements  contained  in  §  522.4(b) 
(2),  (3).  (4),  (5),  (6).  and  (7)  of  this  part; 
and 

(c)  The  tribe  shall  have  the  sole 
proprietary  interest  in  and 
responsibility  for  the  conduct  of  any 
gaming  operation  unless  it  elects  to 
allow  individually  owned  gaming  under 
§522.10  of  this  part. 

S522.7    Disapproval  of  •  ciMS  IN 
ordlnsr>c«. 

(a)  Notwithstanding  compliance  with 
the  requirements  of  §  522.6  of  this  part 
and  no  later  than  90  days  after  a 
submission  under  §  522.2  of  this  part, 
the  Chairman  shall  disapprove  an 
ordinance  or  resolution  and  notify  a 
tribe  of  its  right  of  appeal  under  part  524 
of  this  chapter  if  the  Chairman 
determines  that — 

(1)  A  tribal  governing  body  did  not 
adopt  the  ordinance  or  resolution  in 
compliance  with  the  governing 
documents  of  a  tribe;  or 

(2)  A  tribal  governing  body  was 
significantly  and  unduly  influenced  in 
the  adoption  of  the  ordinance  or 
resolution  by  a  person  having  a  direct  or 
indirect  financial  interest  in  a 


management  contract,  a  person  having 
management  responsibility  for  a 
management  contract,  or  their  agents, 
(b)  A  disapproval  shall  be  eSective 
immediately  unless  appealed  under  part 
524  of  this  chapter. 

1522.8  PuMcstion  of  dsss  M  ordinanco 
snd  approval. 

The  Chairman  shall  publish  a  class  ni 
tribal  gaming  ordinance  or  resolution  in 
the  F«deral  Register  along  with  the 
Chairman's  approval  thereof. 

1522.9  SutetHms  approval. 

If  the  Chairman  fails  to  approve  or 
disapprove  an  ordinance  or  resolution 
submitted  under  §  522.2  of  this  part 
within  90  da>'8  after  the  date  of 
submission  to  the  Chairman,  a  tribal 
ordinance  or  resolution  shall  be 
considered  to  have  been  approved  by 
the  Chairman  but  only  to  the  extent  that 
such  ordinance  or  resolution  is 
consistent  with  the  provisions  of  the  Act 
and  this  chapter. 

1522.10  Indlvidualty  ownad  dass  N  and  . 
daaa  M  gaming  operations  olhar  etan  eioaa 
operating  on  Saptamber  1, 1986. 

For  licensing  of  individually  owned 
gaming  operations  other  than  those 
operating  on  September  1, 1986 
(addressed  under  §  522.11  of  this  part), 
a  tribal  ordinance  shall  require: 

(a)  That  the  gaming  operation  be 
licensed  and  regulated  under  an 
ordinance  or  resolution  approved  by  the 
Chairman; 

(b)  That  income  to  the  tribe  from  an 
individually  owned  gaming  operation 
be  used  only  for  the  purposes  Usted  in 
§  522.4(b)(2)  of  this  part; 

(c)  That  not  less  than  60  percent  of  the 
net  revenues  be  income  to  the  Tribe; 

(d)  That  the  owner  pay  an  assessment 
to  the  Commission  under  §  514.1  of  this 
chapter; 

(e)  Licensing  standards  that  are  at 
least  as  restrictive  as  those  established 
by  State  law  governing  similar  gaming 
within  the  jurisdiction  of  the 
surrounding  State;  and 

(f)  Denial  of  a  license  for  any  person 
or  entity  that  would  not  be  eligible  to 
receive  a  State  license  to  conduct  the 
same  activity  within  the  jurisdiction  of 
the  surrounding  State.  State  law 
standards  shall  apply  with  respect  to 
purpose,  entity,  pot  limits  and  hours  of 
operation. 

S  522.1 1    IndMduslly  owned  claas  It 
gaming  oparationa  operating  on  Saptambar 
1.1986. 

For  licensing  of  individually  owned 
gaming  operations  operating  on 
September  1, 1986,  imder  §  502.3(e)  of 
this  chapter,  a  tribal  ordinance  shall 
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contain  the  same  requirements  as  those 
in  §  522.10{aHd)  of  this  part. 

S  522.12    Revocation  of  ciaM  Nt  gaming. 

A  governing  body  of  a  tribe,  in  its  sole 
discretion  and  without  the  approval  of 
the  Chairman,  may  adopt  an  ordinance 
or  resolution  revoking  any  prior 
ordinance  or  resolution  that  authorizes 
class  in  gaming. 

(a)  A  tribe  shall  submit  to  the 
Chairman  on  8Vi"  x  11"  paper  one  copy 
of  any  revocation  ordinance  or 
resolution  certified  as  authentic  by  an 
authorized  tribal  official. 

(b)  The  Chairman  shall  publish  such 
ordinance  or  resolution  in  the  Federal 
Register  and  the  revocation  provided  by 
such  ordinance  or  resolution  shall  take 
t*"fect  on  the  date  of  such  publication. 

(c)  Notwithstanding  any  other 
provision  of  this  section,  any  person  or 
entity  opt>rating  a  class  III  gaming 
operation  on  the  date  of  publication  in 
the  Federal  Register  under  paragraph 
(b)  of  this  section  may.  during  a  one- 
year  period  beginning  on  the  date  of 
publication,  continue  to  operate  such 
operation  in  conformance  with  a  tribal- 
state  compact. 

(d)  A  revocation  shall  not  affect — 

(1)  Any  civil  action  that  arises  during 
the  one-year  period  following 
publication  of  the  revocation;  or 

(2)  Any  crime  that  is  committed 
during  the  one-year  period  following 
publication  of  the  revocation. 

PART  523— REVIEW  AND  APPROVAL 
OF  EXISTING  ORDINANCES  OR 
RESOLUTIONS 

523.1  Scopeof  this  part  523. 

523.2  Submission  requirements. 

523.3  Review  of  an  ordinance  or  resolution. 

523.4  Review  of  an  amendment. 

Autfaoriljr:  25  U.S.C  2706.  2710.  2712. 

S523.1    Scope  Of  l»>ia  part  523. 

This  part  applies  to  a  class  n  or  a  class 
III  gaming  ordinance  or  resolution 
enacted  by  a  tribe  prior  to  February  22. 
1993  and  that  has  not  been  submitted  to 
the  Chairman. 

§  523.2    Swbmiasion  raquiranwnta. 

(a)  Within  60  days  after  a  request  by 
the  Chairman,  a  tribe  shall: 

(1)  Submit  for  review  and  approval  all 
items  required  under  §  522.2  of  this 
chapter,  and 

(2)  For  each  gaming  operation  submit 
the  financial  statements  for  the  previous 
fiscal  year  and  the  most  recent  audit 
report  and  management  letter. 

(b)  If  a  tribe  fails  to  submit  all  items 
under  §  522.2  of  this  chapter  within  60 
days,  the  Chairman  shall  deem  the 
ordinance  or  resolution  disapproved 


and  shall  notify  the  tribe  of  its  right  to 
appeal  under  part  524. 

§523.3    Reviaw  of  an  orcHnanca  or 
resolution. 

Within  90  days  after  receipt  of  a 
submission  under  §  523.2  of  this  part, 
the  Chairman  shall  subject  the 
ordinance  or  resolution  to  the  standards 
in  part  522  of  this  chapter. 

(a)  For  class  II  and  class  III  gaming,  if 
the  Chairman  determines  that  an 
ordinance  or  resolution  submitted  under 
this  part  meets  the  approval  and 
submission  requirements  of  part  522  of 
this  chapter  and  the  Chairman  finds  the 
annual  financial  statements  are 
included  in  the  submission,  the 
Chairman  shall  approve  the  ordinance 
or  resolution. 

(b)  If  an  ordinance  or  resolution  fails 
to  meet  the  requirements  for  review 
under  part  522  of  this  chapter  or  if  a 
tribe  fails  to  submit  the  annual  financial 
statement,  the  Chairman  shall  notify  a 
tribe  in  writing  of  the  specific  areas  of 
noncompliance. 

(c)  The  Chairman  shall  allow  a  tribe 
120  days  from  receipt  of  such  notice  to 
bring  the  ordinance  or  resolution  into 
compliance  with  the  requirements  of 
part  522  of  this  chapter  or  to  submit  an 
annual  financial  statement,  or  both. 

(d)  At  the  end  of  the  120-day  period 
provided  under  paragraph  (c)  of  this 
section,  or  earlier  if  the  tribe  notifies  the 
Chairman  that  it  intends  not  to  comply, 
the  Chairman  shall  disapprove  any 
ordinance  or  resolution  if  a  tribe  fails  to 
amend  according  to  the  notification 
made  under  paragraph  (b)  of  this 
section. 

S  523.4    Review  of  an  amendnient 

Within  90  days  after  receipt  of  an 
amendment,  the  Chairman  shall  subject 
the  amendment  to  the  standards  in  part 
522  of  this  chapter. 

(a)  If  the  Chairman  determines  that  an 
amendment  meets  the  approval  and 
submission  requirements  of  part  522  of 
this  chapter,  the  Chairman  will  approve 
the  amendment. 

(b)  If  an  amendment  fails  to  meet  the 
requirements  for  review  under  part  522 
of  this  chapter,  the  Chairman  shall 
notify  the  tribe  in  writing  of  the  specific 
areas  of  noncompliance. 

(c)  If  the  Chairman  fails  to  disapprove 
a  submission  under  paragraph  (a)  or  (b) 
of  this  section  within  90  days  after  the 
date  of  submission  to  the  Chairman,  a 
tribal  amendment  shall  be  considered  to 
have  been  approved  by  the  Chairman 
but  only  to  the  extent  that  such 
amendment  is  consistent  with  the 
provisions  of  the  Act  and  this  chapter. 


PART  524— APPEALS 

S«x 

524.1    Appeals  by  a  tribe. 

524.?    Limited  participation  by  an  entity 

other  than  a  tribe. 
524.3    Decision  on  appeals. 
Authority:  25  U.S.C.  2706,  2710,  2712 

1524.1    Appeal  by  a  tribe. 

A  tribe  may  appeal  disapproval  of  a 
gaming  ordinance,  resolution  or 
amendment  under  part  522  or  523  of 
this  chapter.  An  appeal  shall  be  filed 
with  the  Commission  within  30  days 
after  the  Chairman  serves  his  or  her 
determination  under  part  519  of  this 
chapter.  Such  an  appeal  shall  state 
succinctly  why  the  tribe  believes  the 
Chairman's  determination  to  be 
erroneous,  and  shall  include  supporting 
documentation,  if  any.  Failure  to  file  an 
appeal  within  the  time  provided  by  this 
section  shall  result  in  a  waiver  of  the 
opportunity  for  an  appeal. 

§  524.2    Limited  participation  by  an  entHy 
ottter  than  a  trilM. 

(a)  An  entity  other  than  a  tribe  may 
request  to  participate  in  an  appeal  of  a 
disapproval  under  part  522  or  part  523 
of  this  chapter  by  filing  a  written 
submission.  Such  written  submission 
shall: 

(1)  State  the  property,  financial,  or 
other  interest  of  the  party  in  the  appeal; 
and 

(2)  The  reasons  why  the  action  of  the 
Chairman  in  disapproving  an  ordinance, 
resolution  or  amendment  may  be  in 
error  or  the  reasons  why  the  Chairman's 
disapproval  shotild  be  upheld  by  the 
Commission.  The  reasons  shall  address 
the  approval  requirements  under 

§§  522.4,  522.5,  522.6,  522.7,  523.2  of 
this  chapter. 

(b)  The  Commission  shall  forward  a 
copy  of  a  request  under  paragraph  (a)  of 
this  section  to  the  party  of  record  under 
§524.1  of  this  part. 

(c)  The  Commission  shall  review  a 
request  under  this  section  and  timely 
notify  the  requester  of  its  determination. 
Such  notification  shall  supply  the 
reasons  for  the  determination.  The 
Commission  shall  also  notify  the  party 
of  record  on  appeal  under  §524.1  of  its 
determination. 

(d)  The  Commission  shall  limit  the 
extent  of  participation  by  an  entity  other 
than  a  tribe  to  one  written  submission 
as  described  under  paragraph  (a)  of  this 
section,  unless  the  Commission 
determines  further  participation  would 
substantially  contribute  to  the  record. 

S  524.3    Declaiona  on  appeals. 

(a)  Within  90  days  after  it  receives  the 
appeal,  the  Commission  shall  render  its 
decision  on  the  appeal. 
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(b)  The  Commission  shall  notify  the 
party  of  record  under  §  524.1  of  this  part 
and  any  limited  participant  under 
§  524.2  of  this  part  of  its  final  decision 
and  the  reasons  supporting  it. 

PART  556— BACKGROUND 

INVESTIGATIONS  FOR  PRIMARY 

MANAGEMENT  OFFICIALS  AND  KEY 

EMPLOYEES 

I 
Sec. 

556.1  Scope  of  this  part  556. 

556.2  Privacy  notice. 

556.3  Notice  regarding  false  statements. 

556.4  Background  investigations. 

556.5  Report  to  Commission. 
Ajuthority:  25  U.S.C  2706.  2710,  2712. 

S556.1    Scop*  of  thia  part  S56. 

Unless  a  tribal-state  compact  allocates 
sole  jurisdiction  to  an  entity  other  than 
a  tribe  with  respect  to  background 
investigations,  the  requirements  of  this 
part  apply  to  all  class  D  and  class  III 
gaming. 

1 55612    Privacy  notic*. 

(a)  A  tribe  shall  place  the  following 
notice  on  the  application  form  for  a  key 
employee  or  a  primary  management 
official  before  that  form  is  filled  out  by 
an  applicant: 

In  compliance  with  the  Privacy  Act  of 
1974,  the  following  information  is  provided: 
Solicitation  of  the  information  on  this  form 
is  authorised  by  25  U.S.C  2701  et  seq.  The 
purpose  of  the  requested  information  is  to 
determine  the  eligibility  of  individuals  to  be 
employed  in  a  gaming  operation.  The 
information  will  be  used  by  National  Indian 
Gaming  Commission  members  and  staff  who 
have  need  for  the  information  in  the 
performance  of  their  official  duties.  The 
information  may  be  disclosed  to  appropriate 
Federal,  Tribal,  State,  local,  or  foreign  law 
enforcement  and  regulatory  agencies  when 
relevant  to  civil,  criminal  or  regulatory 
investigations  or  prosecutions  or  when 
pursuant  to  a  requirement  by  a  tribe  or  the 
National  Indian  Gaming  Commission  in 
connection  with  the  hiring  or  firing  of  an 
employee,  the  issuance  or  revocation  of  a 
gaming  license,  or  investigations  of  activities 
while  associated  with  a  tribe  or  a  gaming 
operation.  Failure  to  consent  to  the 
disclosures  indicated  in  this  notice  will 
rosuh  in  a  tribe's  being  unable  to  hire  you  in 
a  primary  management  official  or  key 
employee  position. 

The  disclosure  of  your  Social  Security 
Number  (SSN)  is  voluntary.  However,  failure 
to  supply  a  SSN  may  result  in  Nrors  in 
processing  your  application. 

(b)  A  tribe  shall  notify  in  writing 
existing  key  employees  and  primary 
management  officials  that  they  shall 
either: 

(1)  Complete  a  new  application  form 
that  contains  a  Privacy  Act  notice;  or 

(2)  Sign  a  statement  that  contains  the 
Privacy  Act  notice  and  consent  to  the 
routine  uses  described  in  that  notice. 


§556.3    Notic*  regwding  fiUM  MatMTMma. 

(a)  A  tribe  shall  place  the  following 
notice  on  the  application  form  for  a  key 
employee  or  a  primary  management 
official  before  that  form  is  filled  out  by 
an  applicant: 

A  false  statement  on  any  part  of  your 
application  may  be  grounds  for  not  hiring 
you,  or  for  firing  you  after  you  begin  work. 
Also,  you  may  bis  punished  by  fine  or 
imprisonment  (U.S.  Code,  title  18,  section 
1001) 

(b)  A  tribe  shall  notify  in  writing 
existing  key  employees  and  primary 
management  officials  that  they  shall 
either: 

(1)  Complete  a  new  application  form 
that  contains  a  notice  regarding  false 
statements;  or 

(2)  Sign  a  statement  that  contains  the 
notice  regarding  false  statements. 

§556.4    Background  biveetigations. 

A  tribe  shall  perform  a  background 
investigation  for  each  primary 
management  official  and  for  each  key 
employee  of  a  gaming  operation. 

(a)  A  tribe  shall  request  from  each 
primary  management  official  and  from 
each  key  employee  all  of  the  following 
information: 

(1)  Full  name,  other  names  used  (oral 
or  written),  social  security  number(s), 
birth  date,  place  of  birth,  citizenship, 
gender,  all  languages  (spoken  or 
written); 

(2)  Currently  and  for  the  previous  5 
years:  business  and  employment 
positions  held,  ownership  interests  in 
those  businesses,  business  and 
residence  addresses,  and  drivers  license 
numbers; 

(3)  The  names  and  current  addresses 
of  at  least  three  personal  references, 
including  one  personal  reference  who 
was  acquainted  with  the  applicant 
during  each  period  of  residence  listed 
under  paragraph  (a)(2)  of  this  section; 

(4)  Current  business  and  residence 
telephone  numbers; 

(5)  A  description  of  any  existing  and 
previous  business  relationships  with 
Indian  tribes,  including  ownership 
interests  in  those  businesses; 

(6)  A  description  of  any  existing  and 
previous  business  relationships  with  the 
gaming  industry  generally,  including 
ownership  interests  in  those  businesses; 

(7)  The  name  and  address  of  any 
licensing  or  regulatory  agency  with 
which  the  person  has  filed  an 
application  for  a  license  or  permit 
related  to  gaming,  whether  or  not  such 
license  or  permit  was  granted; 

(8)  For  each  felony  for  which  there  is 
an  ongoing  prosecution  or  a  conviction, 
the  charge,  the  nan>e  and  address  of  the 
court  involved,  and  the  date  and 
disposition  if  any: 


(9)  For  each  misdemeanor  conviction 
or  ongoing  misdemeanor  prosecution 
(excluding  minor  traffic  violations) 
within  10  years  of  the  date  of  the 
application,  the  name  and  address  of  the 
court  involved  and  the  date  and 
disposition; 

(10)  For  each  criminal  charge 
(excluding  minor  traffic  charges) 
whether  or  not  there  is  a  conviction,  if 
such  criminal  charge  is  within  10  years 
of  the  date  of  the  application  and  is  not 
otherwise  listed  pursuant  to  paragraph 
(a)(8)  or  (8)(9)  of  this  section,  the 
criminal  charge,  the  name  and  address 
of  the  court  involved  and  the  date  and 
disposition; 

(11)  The  name  and  address  of  any 
Ucensing  or  regulatory  agency  with 
which  the  person  has  filed  an 
application  for  an  occupational  ficense 
or  permit,  whether  or  not  such  license 
or  permit  was  granted; 

(12)  A  photograph; 

(13)  Any  other  information  a  tribe 
deems  relevant;  and 

(14)  Fingerprints  consistent  with 
procedures  adopted  by  a  tribe  according 
to  §  522.2(h)  of  this  chapter. 

(b)  A  tribe  shall  conduct  an 
investigation  sufficient  to  make  a 
determination  under  §  558.2  of  this 
chapter.  In  conducting  a  background 
investigation,  a  tribe  or  its  agents  shall 
promise  to  keep  confidential  the 
identity  of  each  person  interviewed  in 
the  coiuse  of  the  investigation. 

(c)  If  the  Commission  has  received  an 
investigative  report  concerning  an 
individual  who  another  tribe  wishes  to 
employ  as  a  key  employee  or  primary 
management  offidai  and  if  the  second 
tribe  has  access  to  the  investigative 
materials  held  by  the  first  tribe,  the 
second  tribe  may  update  the 
investigation  and  update  the 
investigative  report  under  §  556.5(b)  of 
this  part. 

§  556.5    Report  to  CommiMion. 

(a)  When  a  tribe  employs  a  primary 
management  official  or  a  key  employee, 
the  tribe  shall  forward  to  the 
Commission  a  completed  application 
containing  the  information  hsted  under 
§  556.4(a)(lHl3)  of  this  part. 
-    (b)  Before  issuing  a  license  to  a 
primary  management  official  or  to  a  key 
employee,  a  tribe  shall  forward  to  the 
Commission  an  investigative  report  on 
each  background  investigation.  An 
investigative  report  shall  include  all  of 
the  following; 

(1)  Steps  taken  in  conducting  a 
background  investigation; 

(2)  Results  obtained; 

(3)  Conclusions  reached;  and 

(4)  The  bases  for  those  conclusions, 
(c)  When  a  tribe  forwards  its  report  to 

the  Commission,  it  shall  include  a  copy 
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of  the  eligibility  determination  made 
under  §  558.2  of  thit  chapter. 

(d)  If  a  tribe  does  not  license  an 
epplicant — 

(1)  The  tribe  shall  notify  the 
Commission;  and 

(2)  May  forward  copies  of  its 
eligibility  determination  under  §  558.2 
and  investigative  report  (if  any)  under 
§  556.5(b)  to  the  Commission  for 
inclusion  in  the  Indian  Gaming 
Individuals  Record  System. 

PART  55»-GAMINQ  LICENSES  FOR 
KEY  EMPLOYEES  AND  PRIMARY 
MANAGEMENT  OFFICIALS 

Sec 

555.1  Scope  of  this  pert  S5S. 

558.2  Elig^ility  datonninatioo  for 
employmant  in  a  B"""<"fl  operatiaa. 

558.3  Procedures  for  forwarding 
applications  and  reports  for  key 
employees  and  primary  management 
officials  to  the  Ckimmission. 

558.4  Granting  a  gaming  license. 

558.5  License  suspension. 

Andiority:  25  U.S.C  2706,  2710.  2712. 

f5S«.1    Scope  of  thia  part  SSa. 

Unless  a  tribal-state  compact  allocates 
nisponsibility  to  an  entity  other  than  a 
tribe: 

(a)  The  licensing  authority  fm-  class  II 
or  class  m  gamine  is  a  tribal  authority. 

(b)  A  tribe  shall  develop  licensing 
pro(»dures  for  all  emplo)rees  of  a 
gaming  operation.  The  procedures  and 
standards  of  part  556  of  this  chapter  and 
the  procedures  and  standards  of  this 
part  apply  only  to  primary  management 
officials  and  key  employees. 

(c)  For  primary  management  officials 
or  key  employees,  a  tribe  shall  retain 
applications  for  employment  and 
reports  (if  any)  of  background 
investigations  for  inspection  by  the 
Chairman  or  his  or  her  designee  for  no 
less  than  three  (3)  years  from  the  date 
of  termination  of  employment. 

(d)  A  right  to  a  hearing  under  §  558.5 
of  this  part  shall  vest  only  upon  receipt 
of  a  license  granted  imder  an  ordinance 
approved  by  the  Chairman. 

I55&.2    EHgibUity detannination for 
employment  in  •  gaming  operation. 

(a)  An  authorized  tribal  ofBcial  shall 
review  a  person's  prior  activities, 
criminal  record,  if  any,  and  reputation, 
habits  and  associations  to  make  a 
finding  concerning  the  eligibility  of  a 
key  employee  or  a  primary  management 
official  for  employment  in  a  gaming 
operation.  If  the  authorized  tribal 
official,  in  applying  the  standards 
adopted  in  a  tribal  ordinance, 
determines  that  employment  of  the 
person  poses  a  threat  to  the  public 
interest  or  to  the  elective  regulation  of 
gaming,  or  creates  or  enhances  the 


dangers  of  unsuitable,  unfsir,  or  illegal 
practices  and  methods  and  activities  in 
the  conduct  of  gaming,  a  management 
contractor  or  a  tribal  gaming  operation 
shall  not  employ  that  person  in  a  key 
employee  or  primary  management 
official  position. 

(b)  A  gaming  operation  shall  not 
employ  in  a  key  employee  or  primary 
management  official  position  a  person 
who  has  supplied  materially  false  or 
misleading  information  or  who  has 
omitted  material  information  with 
respedct  to  the  required  information 
under  §  556.4(a)  of  this  chapter. 

f55S.3    Prooaduraa  for  fonrarding 
appacaoona  ana  rapona  ror  iiay  amptayvav 
and  primary  managanMnt  oMdaia  to  iha 
Commiaaion. 

(a)  When  a  key  employee  or  a  primary 
management  official  begins  work  at  a 
gaming  operation,  a  tribe  shall: 

(1)  Forward  to  the  Commission  a 
completed  application  for  employment 
that  contains  the  notices  and 
information  listed  in  §§  556.2,  556.3  and 
556.4  of  this  chapter;  and 

(2)  Conduct  a  background 
investigation  under  part  556  of  this 
chapter  to  determine  the  eligibility  of 
the  key  employee  or  primary 
management  official  for  continued 
employment  in  a  gaming  operation. 

(b)  Upon  completion  of  a  background 
investigation  and  a  determination  of 
eligibility  for  employment  in  a  gaming 
operation  imder  paragraph  (a)(2)  of  this 
section,  a  tribe  shall  forward  a  report 
imder  §  556.5(b)  of  this  chapter  to  the 
Commission  within  60  days  after  an 
employee  begins  work  or  within  60  days 
of  the  Chairman's  approval  of  an 
ordinance  under  part  523.  A  gaming 
operation  shall  not  employ  a  key 
employee  or  primary  management 
official  who  does  not  have  a  license 
after  90  days. 

(c)  During  a  30-day  period  begiiming 
when  the  Commission  receives  a  report 
submitted  under  paragraph  (b)  of  this 
section,  the  Chairman  may  request 
additional  information  from  a  tribe 
concerning  a  key  employee  or  a  primary 
management  official  who  is  the  subject 
of  a  report.  Such  a  request  shall  suspend 
the  30-day  period  imtil  the  Chairman 
receives  the  additional  information. 

§  558.4    Granting  a  gaming  Hcensa. 
(a)  If,  within  the  30-day  period 
described  in  §  558.3(c)  of  this  part,  the 
Commission  notifies  a  tribe  that  it  has 
no  objection  to  the  issuance  of  a  license 
pursuant  to  a  license  application  filed 
by  a  key  employee  or  a  primary 
management  official  for  whom  the  tribe 
has  provided  an  application  and 
investigative  report  to  the  Commission 


pursuant  to  §  558.3  (a)  and  (b)  of  this 
part,  the  tribe  may  go  forward  and  issue 
a  license  to  such  applicant. 

(b)  If.  within  the  30-dav  period 
described  in  §  558.3(c)  of  this  part,  the 
Commission  provides  the  tribe  with  a 
statement  itemizing  objections  to  the 
issuance  of  a  license  to  a  key  employee 
or  to  a  primary  management  official  for 
whom  the  tribe  has  provided  an 
application  and  investigative  report  to 
the  Commission  pursuant  to  $  558.3  (a) 
and  (b)  of  this  part,  the  tribe  shall 
reconsider  the  application,  taking  into 
account  the  objections  itemized  by  the 
Commission.  The  tribe  shall  make  the 
final  decision  whether  to  issue  a  license 
to  such  applicant 


1558.5 

(a)  If,  after  the  issuance  of  a  gaming 
license,  the  Commission  receives 
reliable  information  indicating  that  a 
key  employee  or  a  primary  management 
official  is  not  eligible  for  employment 
under  §  558.2  of  this  part,  the 
Commission  shall  notify  the  tribe  that 
issued  a  gaming  license. 

(b)  Upon  receipt  of  such  notification 
under  paragraph  (a)  of  this  section,  a 
tribe  shall  suspend  such  license  and 
shall  notify  in  writing  the  licensee  of  the 
suspension  and  the  proposed 
revocation. 

(c)  A  tribe  shall  notify  the  licensee  of 
a  time  and  a  place  for  a  hearing  on  the 
proposed  revocation  of  a  license. 

(a)  After  a  revocation  hearing,  a  tribe 
shall  decide  to  revoke  or  to  reinstate  a 
gaming  license.  A  tribe  shall  notify  the 
Commission  of  its  decision. 
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NATIONAL  INDIAN  GAMING 
COMMISSION 

25  CFR  Part  515 
RIM  3141-AA01 

Privacy  Act  Procedures 

AGENCY:  National  Indian  Gaming 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  National  Indian  Gaming 
Commission  (NIGC,  or  the  Commission) 
is  establishing  this  rule  in  chapter  III  of 
title  25  of  the  Code  of  Federal 
Regulations  (parts  500-599).  This  rule 
describes  the  procedures  and  policies 
adopted  by  the  Commission  pursuant  to 
the  Privacy  Act  of  1974,  5  U.S.C.  552a. 
Under  the  Act,  Federal  agencies  must 
publish,  in  the  Federal  Register,  notice 
of  any  systems  of  records  that  they 
intend  to  establish.  Agencies  must  also 


publish  procedures  regarding  the 
collection,  maintenance,  use,  and 
dissemination  of  certain  records  within 
those  systems.  The  Commission 
published  notice  of  the  creation  of  the 
Indian  Gaming  Individuals  Records 
System  in  the  Federal  Roister.  The 
regulations  established  here  provide 
procedures  regarding  the  maintenance, 
use,  and  dissemination  of  records 
complied  in  that  system  and  in  any 
other  records  systems  created  by  the 
Commission. 

EFFECTIVE  DATE:  February  22, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Jane  Markley,  (202)  632-7032  (not 
a  toll  firee  number). 

SUPf>LEMENTARY  MFORMATION:  Congress 
enacted  the  Privacy  Act  of  1974  as  a 
means  of  regulating  the  collection, 
maintenance,  use  and  dissemination  of 
personal  information  gathered  by 
Federal  Government  agencies.  The 
purpose  of  the  Act  is  to  balance  the 
need  of  agencies  to  maintain 
information  about  individuals  for 
various  purposes,  against  the  individual 
right  to  be  protected  against 
unwarranted  invasions  of  privacy.  The 
Act  restricts  the  disclosure  of  certain 
personal  information,  while  allowing 
individuals,  on  whom  records  have 
been  compiled,  greater  access  to  and  the 
right  to  amend  those  records.  In  effiect. 
the  Act  establishes  a  code  of  fair 
information  practices  with  which 
agencies  must  comply. 

Tribal  Consultation 

One  commenter  questioned  whether  a 
tribe  would  be  consulted  and  its 
interests  in  confidential  and  privileged 
information  protected  under  the 
Commission's  Privacy  Act  rule.  The 
Privacy  Act  protects  records  concerning 
individuals.  Under  the  Act,  the  Federal 
Government  may  not  disclose  records 
concerning  an  individual  to  anyone 
except  that  individual,  unless  that 
individual  has  consented  to  a  "routine 
use"  disclosure.  An  individual  consents 
to  such  disclosure  pursuant  to  a  Privacy 
Act  Notice  such  as  the  one  in  25  CFR 
556.1. 

The  Freedom  of  Information  Act 
directs  the  Federal  Government  to 
disclose  all  records  except  those  falling 
under  an  exemption.  Section  2716(a)  of 
the  IGRA  8]>ecific8lly  mentions  the 
FOIA.  Section  2716(a)  directs  the 
Commission  to  {(reserve  conHdential 
information  under  the  FOIA.  In  the  view 
of  the  Commission,  section  2716(a)  does 
not,  however,  direct  the  Commission 
with  respect  to  the  Privacy  Act. 

Although  both  acts  govern  how  the 
government  handles  information,  the 
purposes  of  the  two  acts  are  quite 


different.  The  Privacy  Act  seeks  to 
protect  information  that  concerns 
individuals,  allowing  disclosure  by  the 
Federal  Government  only  for  purposes 
listed  in  a  Privacy  Act  Notice  (see  25 
CFR  556.1).  The  Privacy  Act  rule  (25 
CFR  part  515)  and  Publication  of  System 
of  Records  Notice  (57  FR  30358-30359) 
tell  an  individual  bow  to  request  to  see 
records  concerning  himself  or  herself 
and  how  to  request  amendments  to 
those  records,  should  the  individual 
believe  the  records  contain  errors.  The 
Privacy  Act  does  not  provide  for 
consultation  with  third  parties  before 
allowing  an  individual  to  see  records 
concerning  himself  or  herself.  The 
Commission  does  not  contemplate  its 
records  containing  investigative 
materials  such  as  transcripts  of 
interviews  in  connection  with 
background  investigations  of  key 
employees  or  primary  management 
officials;  such  records  would  be  retained 
by  a  tribe  and  would  therefore  be 
subject  to  tribal  procedures  for 
protecting  such  material. 

Access  To  Records  by  Criminal  Justice 
Agencies 

Another  commenter  requested  that 
the  rule  contain  procedures  for  access 
by  criminal  justice  agencies  that  may  be 
conducting  background  checks  on 
prosj)ective  primary  management 
officials  and  key  employees.  Because 
the  Privacy  Act  Notice  (25  CFR  556.1) 
provides  for  such  disclosure,  the 
Commission  may  disclose  records  to  a 
criminal  justice  agency  that  is 
conducting  a  background  check  on  a 
prospective  primary  management 
ofHcial  or  key  employee. 

Access  To  Records  by  Tribes 

The  same  commenter  requested  that 
the  rule  provide  for  access  to  records  by 
tribes.  The  Privacy  Act  Notice  (25  CFR 
556.1)  provides  for  disclosure  of  records 
to  "appropriate  Federal,  Tribal,  State, 
local,  or  foreign  law  enforcement  and 
regulatory  agencies"  in  connection  with 
the  hiring  of  an  employee.  Thus  the 
Commission  may  disclose  records  to  a 
tribe  in  connection  with  the  hiring  or 
firing  of  a  primary  management  official 
or  key  employee. 

Regulatory  Matters 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

The  Commission  has  determined  that 
this  document  is  not  a  major  rule  under 
Executive  Order  12291.  The  rule  will 
not  have  any  significant  effects  on  the 
economy  or  result  in  major  increases  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 


local  governments,  agencies  or 
geographical  regions.  The  rule  will  not 
nave  any  adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  export/import  market. 
Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq..  the 
Commission  has  determined  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Because  this 
rule  is  procedural  in  nature,  it  will  not 
impose  substantive  requirements  that 
could  be  deemed  impacts  within  the 
scope  of  the  Act. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  as  required  by  44  U.S.C  3501 
et  seq.  and  assigned  clearance  number 
3141-0002,  with  an  expiration  date  of 
October  31, 1995. 

National  Environmental  Policy  Act 

The  Commission  has  determined  that 
this  rulemaking  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  that  no  detailed 
statement  is  required  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969. 

£Afecu/jVe  Order  12778 

The  Chairman  of  the  NIGC  has 
certified  to  OMB  that  this  rule  meets  the 
applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  Executive 
Order  12778,  "Qvil  Justice  Reform,"  56 
FR  55195,  October  25, 1991. 
Anthony  ).  Hope, 

Chairman,  National  Indian  Gaming 
Commission. 

List  of  Subjects  in  25  CFR  Part  515: 

Gaming,  Indian  lands.  Privacy  Act. 

Title  25,  of  chapter  III  of  the  Code  of 
Federal  Regulations  is  amended  by 
adding  part  515  to  read  as  follows: 

PART  SIS-PRIVACY  ACT 
PROCEDURES 

515.1  Purpose  and  scope. 

515.2  Definitions. 

515.3  Identification  of  individuals  making 
requests. 

515.4  Procedures  for  requests  and 
disclosures. 

515.5  Request  for  amendment  to  record. 

515.6  Review  of  request  for  amendment  of 
record  by  the  Records  Manager. 

515.7  Appeal  to  the  Commission  of  initial 
adverse  agency  determination  on  access 
or  amendment  to  records. 

515.8  Disclosure  of  record  to  a  person  other 
than  the  individual  to  whom  it  pertains 
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Sec. 

515.9  Feet. 

515.10  Penalties. 

515.11  General  exemptions,  freserved] 

51 5.1 2  Specific  exemptions. 
Aathar^  5  U.SH  S52a. 

1515.1  PurpoM  and  teop*. 

(a)  The  purpose  of  this  part  is  to 
inform  the  public  of  records  maintained 
by  the  Commission  about  identifiable 
individuals  and  to  inform  those 
individuals  how  they  may  gain  access  to 
and  amend  records  concerning 
themselves. 

(b)  This  part  carries  out  the 
requirements  of  the  Privacy  Act  of  1974 
(Pub.  L.  93-579)  codified  at  5  U.S.C 
552a. 

(c)  The  regulation  applies  only  to 
records  disclosed  or  requested  under  the 
Privacy  Act  of  1974,  and  not  to  requests 
for  information  made  pursuant  to  5 
U.S.C.  552,  *.he  Freedom  of  Information 
Act. 

1515.2  DefMtione. 

As  defined  in  the  Privacy  Act  of  1974 
and  for  the  purposes  of  this  part,  unless 
otherwise  required  by  the  context,  the 
following  terms  shall  have  these 
meanings: 

(a)  Individual  means  a  citizen  of  the 
United  States  or  an  alien  lawfully 
admitted  for  permanent  residence. 

(b)  Maintain  means  maintain,  collect, 
use,  or  disseminate. 

(c)  Record  means  any  item,  collection, 
or  grouping  of  information  about  an 
individual  that  is  maintained  by  the 
Commission,  including  education, 
financial  transactions,  medical  history, 
and  criminal  or  employment  history, 
and  that  contains  the  individual's  name, 
or  the  identifying  number,  symbol,  or 
other  identifier  assigned  to  the 
individual,  such  as  social  security 
number,  finger  or  voice  print,  or  a 
photograph. 

(d)  System  of  records  means  a  group 
of  any  records  under  the  control  of  the 
Commission  from  which  information  is 
retrieved  by  the  name  of  the  individual 
or  by  some  identifying  number,  symbol, 
or  other  identifier  assigned  to  the 
individual. 

(e)  Routine  use  means,  with  respect  to 
the  disclosure  of  a  record,  the  use  of 
such  record  for  a  purpose  that  is 
compatible  with  the  purpose  for  which 
it  was  collected. 

S 51 5.3    Identification  olliKKviduela  making 


(a)  Any  individual  may  request  that 
the  Commission  inform  him  or  her 
whether  a  particular  record  system 
named  by  the  individual  contains  a 
record  pertaining  to  him  or  her  and  the 
contents  of  such  record.  Such  requests 


shall  ccmform  to  the  requirements  of 
§  515.4  of  this  part.  The  request  may  be 
made  in  person  or  in  writing  at  the 
Nice,  suite  250, 1850  M  Street,  NW., 
Washington.  DC  20036-5803  during  the 
hours  of  9  a.m.  to  12  noon  and  2  p.m. 
to  5  p.m.  Monday  through  Friday. 

(bnl)  Requests  made  m  writing  shall 
include  a  statement,  signed  by  the 
individual  and  either  notarized  or 
witnessed  by  two  persons  (including 
witnesses'  addresses).  If  the  individual 
appears  before  a  notary,  the  individual 
shall  submit  adequate  proof  of  identity 
in  the  form  of  a  driver's  license,  birth 
certificate,  passport  or  other 
identification  acceptable  to  the  notary.  If 
the  statement  is  witnessed,  it  shall 
include  a  statement  above  the  witnesses' 
signatures  that  they  personally  know  the 
individual  or  that  the  individual  has 
submitted  proof  of  his  or  her  identity  to 
their  satisfaction.  In  any  case  in  which, 
because  of  the  extreme  sensitivity  of  the 
record  sought  to  be  seen  or  copied,  the 
Commission  determines  that  the 
identification  is  not  adequate,  it  may 
request  the  individual  to  submit 
additional  proof  of  identity. 

(2)  If  the  request  is  made  in  person, 
the  requester  shall  submit  proof  of 
identity  similar  to  that  described  in 
paragraph  Cb)(l)  of  this  section,  and  that 
is  acceptable  to  the  Commission.  The 
individual  may  have  a  person  of  his  or 
her  own  choosing  accompany  him  or 
her  when  the  record  is  disclosed. 

(c)  Requests  made  by  an  agent,  parent, 
or  guardian  shall  be  in  accordance  with 
the  procedures  described  in  paragraph 
(b)  of  this  section. 

i  51 5.4    Procedures  for  requests  and 
diadoauraa. 

(a)  Requests  for  a  determination  under 
§  515.3(a)  of  this  part  shall  be 
acknowledged  by  the  Commission 
within  ten  (10)  days  (excluding 
Saturdays,  Sundays  and  Federal 
holidays)  after  the  date  on  which  the 
Commission  receives  the  request.  If  the 
Commission  is  unable  to  locate  the 
information  requested,  it  shall  so  notify 
the  individual  within  ten  (10)  days 
(excluding  Saturdays,  Sundays  and 
Federal  holidays)  after  receipt  of  the 
request,  Such  acknowledgement  may 
request  additional  information  to  assist 
the  Commission  in  locating  the  record, 
or  it  may  advise  the  individual  that  no 
record  exists  about  that  individual. 

(b)(1)  Upon  submission  of  proof  of 
identity  as  required  by  §  515.3(b)(1)  or 
(2)  of  this  part,  the  Commission  shall 
respond  within  ten  (10)  days  (excluding 
Saturdays,  Sundays  and  Federal 
hohdays).  The  Commission  shall  decide 
whether  to  make  a  record  available  to 
the  record  subject  and  shall 


immediately  convey  its  determination  to 
the  requester.  If  the  individual  asks  to 
see  the  record,  the  Commission  may 
make  the  record  available  at  the  location 
where  the  record  is  maintained. 

(2)  The  Commission  shall  furnish 
each  record  requested  by  an  individual 
under  this  section  in  a  form  intelligible 
to  that  individual. 

(3)  If  the  Commission  denies  access  to 
a  record  to  an  individual,  that  person 
shall  be  advised  of  the  reason  for  the 
denial  and  of  the  appeal  procedures 
provided  in  §  515.7  of  this  part. 

(4)  Upon  request,  an  individual  shall 
be  provided  access  to  the  accounting  of 
disclosures  from  his  or  her  record  under 
the  same  procedures  as  provided  above 
and  in  §  515.3  of  this  part. 

1515.5    Raquaat  for  amandmant  to  record. 

(a)  Any  individual  who  has  reviewed 
a  record  pertaining  to  him  or  her  that 

was  furnished  under  this  part,  may 
request  that  the  Commission  amend  all 
or  any  part  of  that  record. 

(b)  Each  individual  requesting  an 
amendment  shall  send  the  request  to  the 
Records  Manager. 

(c)  Each  request  for  an  amendment  of 
a  record  shall  contain  the  following 
information: 

(1)  The  name  of  the  individual 
requesting  the  amendment; 

(2)  The  name  of  the  system  of  records 
in  which  the  record  sought  to  be 
amended  is  maintained; 

(3)  The  location  of  the  system  of 
records  from  which  the  individual 
record  was  obtained; 

(4)  A  copy  of  the  record  sought  to  be 
amended  or  a  sufficiently  detailed 
description  of  that  record: 

(5)  A  statement  of  the  material  in  the 
record  that  the  individual  desires  to 
amend; 

(6)  A  statement  of  the  basis  for  the 
requested  amendment,  including  any 
material  that  the  individual  can  furnish 
to  substantiate  the  reasons  for  the 
amendment  sought. 

1515.6    Review  of  requaat  for  amanoment 
of  racord  by  the  Racorda  Manager. 

(a)  The  Records  Manager  shall,  not 
later  than  ten  (10)  days  (excluding 
Saturdays.  Sundays  and  Federal 
holidays)  after  the  receipt  of  a  request 
for  an  amendment  of  a  record  under 

§  515.5  of  this  part,  acknowledge  receipt 
of  the  request  and  inform  the  individual 
whether  more  information  is  required 
before  the  amendment  can  be 
considered. 

(b)  If  more  information  is  not 
required,  within  ten  (10)  days  aftei 
receipt  of  the  request  (excluding 
Satunlays,  Sundays  and  Federal 
holidays),  the  Records  Manager  shall 
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either  make  the  requested  amendment 
or  notify  the  individual  of  the 
Commission's  refusal  to  do  so, 
including  in  the  notification  the  reasons 
for  the  refusal,  and  the  appeal 
procediues  provided  in  §  515.7  of  this 
part 

(c)  The  Records  Manager  shall  make 
each  requested  amendment  to  a  record 
if  such  amendment  will  tend  to  negate 
inaccurate,  irrelevant,  untimely,  or 
incomplete  material  in  the  record. 

(d)  The  Records  Manager  shall  inform 
prior  recipients  of  any  amendment  or 
notation  of  dispute  of  such  individual's 
record.  The  individual  may  request  a 
list  of  prior  recipients  if  there  exists  an 
accounting  of  the  disclosures. 

1515.7  Appeal  to  tt>e  CoffNTiiseion  el  initial 
advarae  agancy  datarmination  on  accaaa  or 
amandmant  to  raconto. 

(a)  Any  individual  whose  request  for 
access  or  an  amendment  has  been 
denied  in  whole  or  in  part,  may  appeal 
the  decision  to  the  Commission  no  later 
than  one  hundred  eighty  (180)  days  after 
the  adverse  decision  is  rendered. 

(b)  The  appeal  shall  be  in  writing  and 
shall  contain  all  of  the  following 
information: 

(1)  The  name  of  the  individual 
making  the  appeal; 

(2)  Identification  of  the  record  sou^t 
to  be  amended; 

(3)  The  record  system  in  which  such 
record  is  contained; 

(4)  A  short  statement  describing  the 
amendment  sought:  and 

(5)  The  name  and  location  of  the 
agency  ofHcial  who  initially  denied  the 
amendment. 

(c)  Not  later  than  thirty  (30)  days 
(excluding  Saturdays,  Sundays  and 
Federal  holidays)  after  the  date  on 
which  the  Commission  receives  the 
appeal,  the  Commission  shall  complete 
its  review  of  the  appeal  and  make  a  final 
decision  thereon.  For  good  cause 
shown,  however,  the  Commission  may 
extend  such  thirty  (30)  day  period.  If  the 
Commission  extends  the  period,  the 
individual  requesting  the  review  shall 
be  promptly  notified  of  the  extension 
and  the  anticipated  date  of  a  decision. 

(d)  After  review  of  an  appeal,  the 
Commission  shall  send  a  written  notice 
to  the  requester  containing  the  following 
information: 

(1)  The  decision  and.  if  the  denial  is 
upheld,  the  reasons  for  the  decision; 

(2)  The  right  of  the  requester  to  file 
with  the  Commission  a  concise 
statement  setting  forth  the  reasons  for 
his  or  her  disagreement  with  the 
Commission's  denial  of  access  or 
amendment.  The  Commission  shall 
make  this  statement  available  to  any 
person  to  whom  the  record  is  later 


disclosed,  together  with  a  brief 
statement,  if  appropriate,  of  the 
Commission's  reasons  for  denying 
requested  access  or  amendment  The 
Commission  shall  also  send  a  copy  of 
the  statement  to  prior  recipients  of  the 
individual's  reccxd;  and 

(3)  The  right  of  the  requester  to 
institute  a  civil  action  in  a  Federal 
district  court  for  judicial  review  of  the 
decision. 

1515.8  Discloaura  of  raoord  to  a  paraen 
other  than  tfia  Individual  to  whom  it 
paitaifia. 

(a)  Any  individual  who  desires  to 
have  a  record  covered  by  this  part 
disclosed  to  or  mailed  to  another  person 
may  desi^uite  such  person  and 
authorize  such  person  to  act  as  his  or 
her  agent  for  that  specific  purpose.  The 
authorization  shall  be  in  writing,  signed 
by  the  individual,  and  notarized  or 
witnessed  as  provided  in  $  515.3  of  this 
part. 

(b)  The  parent  of  any  minor 
individual  or  the  legal  guardian  of  any 
individual  who  has  been  declared  by  a 
court  of  competent  jurisdiction  to  be 
incompetent,  due  to  physical  or  mental 
incapacity  or  age,  may  act  on  behalf  of 
that  individual  in  any  matter  covered  by 
this  section.  A  parent  or  guardian  who 
desires  to  act  on  behalf  of  such  an 
individual  shall  present  suitable 
evidence  of  parentage  or  guardianship, 
by  birth  certificate,  certified  copy  of 
court  order,  or  similar  documents,  and 
proof  of  the  individual's  identity  in  a 
form  that  compUes  with  §  515.3(b)  of 
this  part 

(c)  An  individual  to  whom  a  record  is 
to  be  disclosed  in  person,  pursuant  to 
this  section,  may  have  a  person  of  his 
(w  her  own  choosing  accompany  him  or 
her  when  the  record  is  disclosed. 

5515.9  Faae. 

The  Commission  shall  not  charge  an 
individual  for  the  costs  of  making  a 
search  for  a  record  or  the  costs  of 
reviewing  the  record.  When  the 
Commission  makes  a  copy  of  a  record  as 
a  necessary  part  of  reviewing  the  record, 
the  Commission  shall  not  charge  the 
individual  for  the  cost  of  making  that 
copy.  Otherwise,  the  Commission  may 
charge  a  fee  sufficient  to  cover  the  cost 
of  duplication. 

S  515.10    Panaitlaa. 

Any  person  who  makes  a  hlse 
statement  in  connection  with  any 
request  for  a  record,  or  an  amendment 
thereto,  under  this  pert,  is  subject  to  the 
penalties  prescribed  in  18  U.S.C  494 
and  495. 


1515.11    Ganaral  axamptiona.  [Raaarvad] 

f  515.12    SpacMe  axamptiona. 

(a)  The  following  system  of  records  is 
exempt  from  5  U.S.C.  552a(cM3).  (d). 
(e)(1)  and  (0: 

Indian  Gaming  Individuals  Records  System 

(b)  The  exemptions  imder  paragraph 
(a)  of  this  section  apply  only  to  the 
extent  that  information  in  this  system  is 
subject  to  exemption  under  5  U.S.C 
552a(k)(2).  When  compliance  would  not 
appear  to  interfere  with  or  adversely 
affect  the  overall  responsibilities  of  the 
Commission  with  respect  to  Ucensing  of 
key  employees  and  primary 
management  officials  for  employment  in 
an  Indian  gaming  operation,  the 
applicable  exemption  may  be  waived  by 
the  Commission. 

(c)  Exemptions  from  the  particular 
sections  are  justified  for  the  following 
reasons: 

(1)  Prom  5  U.S.C  552a(c)(3),  because 
making  available  the  accounting  of 
disclosures  to  an  individual  who  is  the 
subject  of  a  record  could  reveal 
investigative  interest.  This  would 
permit  the  individual  to  take  measures 
to  destroy  evidence,  intimidate  potential 
witnesses,  or  flee  the  area  to  avoid  the 
investigation. 

(2)  From  5  U.S.C.  552a(d),  (e)(1).  and 
(f)  concerning  individual  access  to 
records,  when  such  access  could 
compromise  classified  information 
related  to  national  security,  interfere 
with  a  pending  investigation  or  internal 
inquiry,  constitute  an  unwarranted 
invasion  of  privacy,  reveal  a  sensitive 
investigative  technique,  or  pose  a 
potential  threat  to  the  Commission  or  its 
employees  or  to  law  enforcement 
personnel  Additionally,  access  could 
reveal  the  identity  of  a  source  who 
provided  information  under  an  express 
promise  of  confidentiality. 

(3)  From  5  U.S.C.  552a(d)(2),  because 
to  require  the  Commission  to  amend 
information  thought  to  be  incorrect, 
irrelevant,  or  untimely,  because  of  the 
nature  of  the  information  collected  end 
the  length  of  time  it  is  maintained, 
would  create  an  impossible 
administrative  and  investigative  burden 
by  continually  forcing  the  Commission 
to  resolve  questions  of  accuracy, 
relevance,  timehness.  and 
completeness. 

(4)  From  5  U.S.C  552a(e)(l)  because: 
(i)  It  is  not  always  possible  to 

determine  relevance  or  necessity  of 
specific  information  in  the  early  stages 
of  an  investigation. 

(ii)  Relevance  and  necessity  are 
metters  of  judgment  and  timing  in  that 
what  appeiuv  relevant  and  necessary 
when  cc^lected  may  be  deemed 
imnecessary  later.  Only  after 
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information  is  assessed  can  its  relevance 
and  necessity  be  established. 

(iii)  In  any  investigation  the 
Commission  may  receive  information 
concerning  violations  of  law  under  the 
jurisdiction  of  another  agency.  In  the 
interest  of  effective  la«v  enforcement 
and  under  25  U.S  C.  2716;b),  the 
information  could  be  relevant  to  an 
investigation  by  the  Commission. 

(iv)  In  the  interviewing  of  individuals 
or  obtaining  evidence  in  other  ways 
during  an  investigation,  the  Commission 
could  obtain  information  that  may  or 
may  not  appear  rslevant  at  any  given 
time;  however,  ihe  information  could  be 
relevant  to  another  investigation  by  the 
Commission. 
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25  CFR  Parts  531. 533.  535.  537  and 
539 

RIN  3141-AA03 

Management  Contract  Requirements 
and  Procedures  Under  the  Indian 
Gaming  Regulatory  Act 

AGENCY:  National  Indian  Gaming 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  National  Indian  Gaming 

Commission  is  establishing  this  rule  in 
chapter  III  of  title  25  of  the  Code  of 
Federal  Regulations  (Parts  500-599). 
This  rule  implements  the  management 
contract  provisions  of  the  Indian 
Gaming  Regulatory  Act  of  1988  by 
establishing  the  requirements  and 
procedures  for  the  approval  of 
management  contracts  concerning 
Indian  gaming  operations  and  the 
conduct  of  related  background 
investigations. 

EFFECTIVE  DATE:  February  22, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fred  W.  Stuckwisch,  National  Indian 
Gaming  Commission,  Suite  250,  1850  M 
Street.  NW.  Washington,  DC  20036- 
5083;  telephone: 202-632-7003;  by 
facsimile:  202-<)32-7066  (not  toll-free 
numbers). 

SUPPt.EMENTARY  INFORMATION: 

Background. 

The  Indian  Gaming  Regulatory  Act 
(IGRA,  or  the  Act),  25  U.S.Q  2701  et 
seq.,  was  signed  into  law  on  October  17, 
1988.  The  Act  established  the  National 
Indian  Gaming  Commission  (NIGC,  or 
the  Commission).  Under  the  IGRA.  the 
Commission  is  charged  with  regulating 
class  n  gaming,  and  certain  aspects  of 
class  III  gaming. 


On  August  15, 1991,  the  Commission 
published  final  rules  (56  FR  40702) 
requiring  class  II  gaming  operations  to 
compute  and  pay  to  the  Commission  the 
annual  fees  required  by  section  2717  of 
the  Act.  On  April  9, 1992,  the 
Commission  published  a  final  rule  (57 
FR  12382)  that  defines  key  statutory 
terms,  notably  clarifying  the  distinctions 
between  class  11  gaming  (regulated  by 
tribes  and  the  Commission)  and  class  III 
gaming  (regulated  primarily  under 
negotiated  tribal-state  compacts). 

The  Commission  also  has  proposed 
rules  regarding  its  review  and  approval 
of  tribal  gaming  ordinances  and 
resolutions  under  sections  2710  and 
2712  of  the  Act  (57  FR  30346.  July  8, 
1992).  Privacy  Act  procedures  under  the 
Privacy  Act  of  1974  (57  FR  30353,  July 
8, 1992),  compliance  and  enforcement 
procedures  under  sections  2705  and 
2706  of  the  Act  (57  FR  30584,  July  9, 
1992),  and  disclosure  of  information 
under  the  Freedom  of  Information  Act 
(57  FR  55212,  November  24, 1992).  In 
the  near  future,  the  Commission  will 
publish  proposed  rules  regarding 
requirements  under  the  National 
Environmental  Policy  Act  and  tribal 
self-regulation  under  section  2710(c)  of 
the  Act. 

On  Wednesday,  August  19, 1992,  the 
Commission  proposed  regulations 
covering  management  contract 
requirements  and  procedures  (57  FR 
37656-37662).  Those  rules  are  being 
published  in  final  form  today. 

In  the  preamble  to  the  proposed  rules 
(57  FR  37656.  August  19, 1992).  the 
Commission  provided  a  discussion  of 
the  rule's  provisions  and  invited  the 
public  to  comment  generally  on  the 
form  and  content  of  the  regulations  and 
specifically  on  (1)  its  determination  that 
management  contracts  concerning  class 
III  gaming  are  subject  to  the  same 
background  investigation  requirements 
as  class  II  under  the  IGRA,  and  (2)  its 
preliminary  determinations  under 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act.  Cbmments 
received  and  the  Commission's 
responses  to  those  comments  are 
summarized  below. 

General  Comments 

BIA  Guidelines 

One  commenter  asked  about  the  effect 
of  the  guidelines  issued  by  the  Bureau 
of  Indian  Affairs  (BIA)  in  April  1992 
once  the  final  regulations  are  adopted. 

Eesponse:  The  management  contract 
regulations,  once  they  become  final  and 
effective,  will  supersede  that  portion  of 
the  guidelines  that  relate  to  the  review 
and  approval  of  management  contracts. 


Those  who  are  regulated  under  the  Act 
must  comply  with  the  regulations. 

Section  81 

Another  commenter,  arguing  that 
Section  81  remains  in  fiill  force  and 
effect,  including  the  citizen  suit 
provision,  and  that  the  Commission  has 
been  substituted  for  the  Secretary  in 
carrying  out  continuingly  valid 
provisions  of  Section  81,  urged  the 
Commission  to  include  a  statement  to 
that  effect. 

Response:  The  Commission  agrees 
%vith  the  commenter  that  section  81 
remains  in  full  force  and  effect, 
including  the  citizen  suit  provision.  The 
IGRA  contains  no  express  repeal  of 
section  81. 

Commission's  Role  in  Class  J27  Gaming 

Several  commenters  took  issue  with 
the  Commission's  preliminary 
determination  that  the  IGRA  authorizes 
the  Chairman  to  conduct  background 
investigations  and  otherwise  determine 
the  suitability  of  persons  having  a 
financial  interest  in  or  management 
responsibility  for  a  management 
contract  concerning  class  lU  gaming  (57 
FR  37657-37658).  Other  commenters 
agreed  with  the  Commission's  initial 
position. 

Response:  The  Commission  now 
agrees  with  the  commenters  who  argue 
that  under  the  IGRA  the  responsibility 
for  conducting  background 
investigations  and  determining  the 
suitability  of  persons  or  entities  having 
a  financial  responsibility  in  a 
management  contract  for  class  ID 
gaming  falls  to  the  tribe  or  state 
pursuant  to  a  tribal-state  compact  and 
not  to  the  Chairman.  Section  2710(d)(9) 
of  the  IGRA  provides  that  "(t)he 
Chairman's  review  and  approval  of  such 
contracts  (for  class  III  gaming)  shell  be 
governed  by  the  provisions  of 
subsections  (b),  (c),  (d).  (f),  (g),  and  (h) 
of  section  12."  Excluded  are  subsections 
(a)  (background  information  on  persons 
or  entities  which  must  be  provided  to 
the  Commission),  (e)  (grounds  for 
disapproving  a  management  contract), 
and  (i)  (requiring  a  potential  contractor 
to  pay  a  fee  to  cover  the  cost  of  a 
background  investigation).  When  the 
excluded  subsections  are  read  together, 
it  becomes  evident  that  Congress  did  not 
intend  for  the  Chairman  to  conduct 
background  investigations  on  persons  or 
entities  involved  in  class  III  gaming,  but 
to  insure  that  a  management  contract 
complied  with  the  other  requirements  of 
the  IGRA,  such  as  limits  on  the  term  of 
years,  limits  on  the  division  of  net 
revenues,  and  adequate  accounting 
procedures. 
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Although  the  disparste,  more  limited 
seviflw  of  class  ni  management  contracts 
ifrnot  explained  in  the  IGRA's 
legislative  history,  it  is  consistent  with 
the  overall  regulatory  scheme  of  the 
IGRA  which  vests  in  the  CommissioQ 
the  responsibility  to  oversee  the 
regulation  of  class  II  gaming  while 
leaving  to  the  tribes  and  states  the 
responsibility  to  regulate  class  m 
gaming.  This  bifurcaticn  of 
responsibilities,  which  makes  Aa 
Chairman  responsible  only  for 
conducting  background  investigations 
on  persons  or  entities  having  an  interest 
in  a  management  contzact  for  class  II 
gaming,  may  give  rise  to  varying,  and 
possibly,  conflicting  standards  fbr 
canducting  background  investigations 
and  determining  the  suitability  of 
persons  involved  in  Indian  gaming.  It 
could  also  result  in  a  situation  where  no 
background  investigation  is  conducted 
because  tha  IGRA  does  not  mandate  that 
any  particular  subject  be  included  in  a 
tribal-state  compact  The  Commission  is 
hopeful  that  these  potential  problems 
can  be  avoided. 

While  the  Chairman  may  not  have  the 
resp<Misibility  for  conducting 
background  investigations  on  persons  or 
entities  with  an  interest  in  a 
management  contract  concerning  class 
III  gaming,  the  Commission  believes  that 
the  IGRA  does  not  preclude  the 
Chairman  from  disapproving  a 
management  contract  concerning  class 
III  gaming  based  on  the  groimd 
contained  in  section  2711(e)(l)P)  of  the 
IGRA.  That  provision  provides  that  the 
Chairman  shall  not  approve  a 
management  contract  if  the  Chairman 
determines  that  a  person  or  entity 
"poses  a  threat  to  the  public  interest  or 
to  the  effective  regulation  and  control  of 
gaming,  or  create  or  enhance  the 
dangers  of  unsuitable,  unfair,  or  illegal 
practices,  methods,  and  activities  in  the 
conduct  of  gaming  or  the  carrying  on  of 
related  business  and  financial 
arrangements."  It  is  the  view  of  the 
Commission  that  Congress  did  not 
intend  for  the  Chairman  to  disregard 
information  in  his  or  her  possession  that 
indicates  that  a  person  is  unsuitable  for 
Indian  gaming.  To  do  so  would 
undermine  one  of  the  fundamental 
policies  of  the  IGRA— "to  shield  (tribes) 
from  organized  crime  and  other 
corrupting  influences."  25  U.S.C. 
2702(2).  Thus,  while  the  Chairman  will 
not  conduct  background  investigations 
on  class  III  contractors,  the  Chairman 
may  disapprove  a  management  contract 
concerning  class  III  gaming  based  on 
information  in  the  possession  of  the 
Commission  that  indicates  that  such 
person  is  unsuitable  for  Indian  gaming 


under  tha  standard  coBtuned  m 
§S33.6(c). 

Approval  Requirements 

One  commenter  urged  that  the 
Commission  not  attampt  to  approve 
management  contracts  that  were 
approved  by  the  Secretary  after  IGRA 
was  enacted  or  attempt  to  modify  or 
void  such  contracts  without  a  hearing. 
The  commraiter  argued  that  the 
regulations  fail  to  distinguish  between 
contracts  approved  by  the  Secretary 
prior  to  the  enactment  of  IGRA,  which 
require  Commission  approval,  and 
contracts  approved  by  the  Secretary 
after  the  enactment  of  IC^RA,  which  do 
not 

Response:  The  Commission  disagrees. 
Sections  2710(dH9)  and  2711(aKl)  of  the 
IGRA  provide  that  the  Chairman  must 
approve  all  management  contracts, 
whether  or  not  the  Secretary  has 
approved  them.  The  only  distinction  the 
Act  makes  for  those  contracts  approved 
prior  to  the  enactment  of  the  IGRA  is 
that  the  parties  are  given  additional  time 
to  bring  the  contract  into  compliance 
(Section  2712(cK3)).  The  Commission 
has.  however,  modified  the  content 
requirements  for  contracts  that  have 
been  approved  by  the  Secretary  by 
eliminating  those  contained  in 
§  531.1(a).  (b),  (k).  (1).  (m),  and  (n). 

Business  Judgments 

One  commenter  suggested  that  the 
tribes,  not  the  Chairman,  should  make 
judgments  and  decisions  as  to  business 
details  of  contracts.  In  the  view  of  this 
commenter  the  Commission's  role 
should  be  limited  to  providing  technical 
assistance  in  the  negotiation  process  to 
ensure  that  tribal  governments  negotiate 
contracts  in  the  best  interest  of  the  tribe 
and  not  "outside  forces." 

Response:  The  IGRA  does  give  the 
Commission  the  authority  to  disapprove 
a  contract  if  "a  trustee,  exercising  the 
skill  and  diligence  that  a  trustee  is 
commonly  held  to,  would  not  approve 
the  contract."  25  U.S.C.  2711(e)(4).  The 
Commission  dies  not,  however,  intend 
to  second-guess  the  business  decisions 
of  a  tribe.  Consequently,  it  is  the 
responsibility  of  all  tribal  governments 
to  negotiate  contracts  in  the  best 
interests  of  their  tribes. 

Another  commenter  contended  that 
the  proposed  regulations  are 
overreaching  in  the  ability  of  the 
Chairman  to  reject  the  contractual  terms 
and  second-guess  the  business  decisions 
of  the  tribes.  The  regulations  should 
contain  a  presumption  that  the 
decisions  of  the  tribe  are  reasonable 
unless  there  is  clear  and  convincing 
evidence  to  the  contrary. 


Respaue:  At  indicated  alsewhafe,  Ifae 
Cammisaion  does  not  intend  to  mkao- 
maaage  a  tribe's  buainess. 

Self-Regulation 

One  commenter  urged  that  self* 
regulation  be  addraaaad  as  soon  as 
powible. 

Re»ponse:  The  Coounission  agrees. 
The  IGRA  provides  that  a  tribe  which 
operates  a  class  n  gaming  operation  and 
has  complied  with  the  various 
provisions  of  the  IGRA  may  apply  for  a 
certificate  of  self-regulation.  Some  of 
tboae  provisions  require  regulations;  the 
Commission  must  propose  and  finalize 
iuch  regulations  befbra  a  tribe  may 
apply  for  a  certificate  of  self-regulation. 

Piecemeal  Regulation 

One  commenter  suggested  the 
Commission  should  not  take  the 
piecemeal  approach  in  the  drafting  of 
the  regulations. 

Response:  The  Commission  disagrees. 
As  stated  elsewhere,  the  promulgation 
of  all  regulations  in  a  single  package 
would  take  so  long  and  be  such  a 
sizeable  undertaking  that  necessary 
guidance  would  be  unduly  delayed. 

Negotiated  Rulemaking 

The  same  commenter  urged  that 
negotiated  rulemaking  be  used. 

Response:  The  Commission  disagrees. 
Because  Congress  spelled  out  specific 
requirements  that  the  Commission 
could  not  ignore,  negotiated  rulemaking 
was  not  suitable.  Interested  parties  have 
been  given  ample  opportunity  to  review, 
comment  on,  and  discuss  with 
Commissioners  and  staff  the 
Commission's  thinking  with  respect  to 
management  contract  regulations. 

Colhteral  Economic  Activities 

A  commenter  argued  that  the 
Commission  must  extend  its  regulatory 
authority  over  collateral  economic 
activities  such  as  gift  shops,  food  and 
beverage  services,  custodial  services  and 
security  services  if  the  ref^ulatory 
scheme  is  to  have  full  effect  and  if  the 
goal  of  Congress  to  encourage  clean, 
profitable  gaming  is  to  be  realized. 

Response:  The  Commission  does  not 
disagree  with  the  merits  of  the 
commenter's  arguments  but  notes  that 
there  are  statutory  limitations  to  doing 
what  the  commenter  suggests.  The  IGRA 
gives  the  Commission  regulatory 
oversight  over  gaming  operations,  not 
other  tribal  businesses. 

The  FBI  and  State  Gaming  Authorities 

A  commenter  suggested  that  the 
regulations  should  require  that  a  copy  ot 
the  management  contract  application, 
with  all  attachments,  should  be 
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forwarded  to  the  appropriate  state 
gaining  authority  and  to  the  FBI  at  the 
same  time  that  these  documents  are 
forwarded  to  the  Commission  for 
approval. 

Hesponse:  The  Commission  disagrees. 
The  Act  does  not  provide  for  such  a 
requirement  and  it  is  doubtful  that  the 
FBI  or  state  gaming  authorities  would 
want  to  routinely  receive  management 
contracts. 


requirements  are  contrary  to  the 
statutory  provisions  of  the  IGRA  relating 
to  management  contracts),  the 
Commission  does  not  agree  that  the 
regulations  should  be  modified  to 
require  that  a  management  contract 
must  conform  to  a  tribal-state  compact. 
Enforcement  of  the  requirements  of  the 
compact  should  be  the  responsibility  of 
the  tribe  or  the  state;  it  is  not  the 
responsibility  of  the  Commission. 


Definition  of  Management  Contractor         Compliance  With  the  Act 


One  commenter  asked  whether  the 
Commission  considered  a  "bright  line" 
definition  of  "management  contractor" 
which  focuses  on  the  ultimate  decision- 
making authority  or  basis  of 
compensation  to  identify  a  management 
contractor  rather  than  on  functions 
perfoimed. 

Response:  The  Commission 
considered  many  alternative  definitions 
of  "management  contractor"  in 
connection  with  the  promulgation  of  its 
definition  regulations  and  believes  that 
the  definition  of  a  management  contract 
in  the  final  rule  is  sufficiently  clear. 

Definition  of  a  Management  Contract 

Another  commenter  argued  that  the 
proposed  regulations,  together  with  the 
overbroad  definition  of  a  management 
contract  (because  of  the  many  contracts 
that  could  be  included),  is  unworkable 
for  both  the  Commission  and  the  tribe 
because  it  subjects  numerous  contracts 
to  the  regulatory  requirements.  The 
commenter  suggested  that  the 
regulations  should  specifically  delineate 
what  is  and  what  is  not  a  management 
contract. 

Hesponse:  The  Commission  disagrees. 
The  definition  adopted  by  the 
Commission  is  not  overly  broad  and 
covers  those  contracts  where  a 
management  role  is  present. 

Part  531— Content  of  Management 
Contracts 

Contract-Compact  Conflicts 

One  commenter  suggested  that  S  531.1 
should  require  that  the  contracts 
include  an  order  of  precedence 
provision  to  the  effect  that  the  compact 
controls  where  there  is  a  conflict 
between  provisions  of  the  management 
contract  and  the  governing  compact. 

The  same  commenter  suggested  that 
§  531.1(a),  Governmental  Authority,  be 
revised  by  adding  "and  in  conformance 
with  the  governing  tribal/state  gaming 
compact"  before  the  semicolon. 

Response:  While  the  Commission  is  in 
general  agreement  that  management 
contracts  should  not  be  inconsistent 
with  the  requirements  contained  in  a 
tribal-state  compact  (unless  those 


Another  commenter  pointed  out  that 
the  preamble  to  the  proposed 
regulations  indicated  that  a  management 
contract  must  provide  that  all  gaming 
will  be  conducted  in  accordance  with 
the  governing  tribal  ordinance  and 
suggested  that  consideration  be  given  to 
indicating  that  all  gaming  will  be 
conducted  in  accordance  with  the  Act 
as  well  as  the  governing  tribal 
ordinance. 

Response:  The  Commission  agrees 
and  has  revised  §  531.1(a)  accordingly. 
The  Commission  believes  that  any 
reader  of  such  a  contract  should  be 
made  aware  that  it  is  subject  to  all  the 
provisions  of  the  Act. 

Changes  in  Gaming  Ordinances 

One  commenter  suggested  that 
§  531.1(a)  should  require  the 
management  contract  to  state  how 
changes  in  gaming  ordinances  that  affect 
contract  terms  will  be  handled. 

Another  commenter  argued  that 
neither  the  preamble  nor  the  final  rule 
should  contain  a  statement  or 
requirement  such  as  that  contained  in 
the  preamble  to  the  proposed  rule 
advising  that  "the  management  contract 
also  should  state  how  any  changes  to 
the  ordinance  that  affect  contract  terms 
will  be  handled."  Such  a  statement,  the 
commenter  argued,  is  unnecessary  and 
confuses  the  tribes  two  roles  as 
sovereign  and  party  to  the  management 
contract. 

Response:  The  Commission  disagrees 
with  both  commenters.  The  parties  to 
the  contract  should  be  aware  of  and  deal 
with  the  inter-relationships  between  the 
contract  and  the  governmental  authority 
of  the  tribe  that  can  be  exercised 
through  ordinances  and  resolutions. 

Assignment  of  ResponsihiUties 

One  commenter  suggested  that 
§  531.1(b),  Assignment  of 
Responsibilities,  is  not  required  by 
IGRA  and  should  be  omitted  from  the 
final  rule  or  hmited  to  those  items  listed 
in  the  proposed  rule. 

flespo/jse;  The  Commission  disagrees. 
h  is  in  the  best  interest  of  Indian  gaming 
to  deal  with  as  many  contractual  issues 
as  possible  in  advance. 


Another  commenter  felt  that 
§  531. 1(b)  should  be  changed  if  it  is  the 
intent  of  the  Commission  that  the  items 
listed  are  the  only  functions  for  which 
responsibility  is  to  be  enumerated. 

Response:  Such  is  not  the  intent  of  the 
Commission  as  evidenced  by  the  use  of 
the  word  "including." 

Responsibihty  for  Auditors 

One  commenter  argued  that 
§  531.1(b)(7)  should  be  deleted  or 
reworded  to  provide  that  independent 
auditors  will  be  directly  engaged  and 
scheduled  by  the  tribe  and  shall  report 
directly  to  the  tribal  government. 

AnoUier  commenter  urged  that 
§  531.1(b)(7)  be  changed  to  require 
hiring  and  scheduling  of  auditors  solely 
by  the  tribe. 

Response:  The  CommissioD  agrees  in 
part  and  has  revised  the  rule  by  limiting 
the  assignment  of  responsibility 
concerning  auditors  to  "paying  for  the 
services  of  the  independent  auditor 
engaged  pursuant  to  §571.12  of  this 
chapter." 

Police  Protection 

One  commenter  suggested  that  the 
regulations  make  clear  that  the  tribe  and 
contractor  must  make  proper 
arrangements  with  local  law 
enforcement  for  adequate  police 
protection. 

Response:  The  Commission  believes 
that  the  provision  of  law  enforcement 
and  police  protection  are  the 
responsibility  of  the  tribe  and  need  not 
be  addressed  in  the  management 
contract.  However,  the  incremental  cost 
of  law  enforcement  and  police 
protection  resulting  ftt>m  the  gaming 
operation  should  be  deah  with  in  the 
contract.  Accordingly,  §  531.1(b)  has 
been  expanded  by  adding  paragraph 
(15):  "paying  the  cost  of  any  increased 
public  safety  services." 

NEPA  Requirements 

The  Commission  has  added 
§  531.1(b)(16)  to  require  the  parties  to 
the  contract,  when  applicable,  to  assign 
responsibility  for  supplying  the 
Commission  with  all  information 
necessary  for  it  to  comply  with  the 
regulations  of  the  Commission  to  be 
issued  shortly  pursuant  to  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA). 

Financial  Reports 

One  commenter  inquired  whether 
§  531.1(d)  should  be  changed  to  require 
that  a  management  contractor  provide 
certain  financial  reports  "not  less 
frequently  than  monthly"  to  facilitate 
the  tribe  receiving  more  frequent 
accountings  of  gaming  revenues. 
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Response:  The  Commission  agrees 
and  has  revised  the  rule  accordingly. 

Guaranteed  Payments 

Another  commenter  asked  if  the 
Commission  intended  that  the 
guaranteed  payments  required  in 
§  531.1(0  be  a  debt  instrument. 

Response:  It  is  not  intended  that  this 
payment  obligation  cover  the  entire 
contract  period  and  be  recorded  at  the 
outset  or  reflected  in  a  debt  instrument. 
This  is  a  month-to-month  obligation  of 
the  gaming  operation  which  is  to  be 
recorded  and  paid  as  incurred. 

One  commenter  said  that  §  531.1(f) 
provides  virtually  no  protection  to  the 
tribe  and  that  the  Commission  should 
develop  a  mechanism  to  ensure  that  a 
meaningful  guaranteed  monthly 
minimum  payment  is  provided  to  a  tribe 
either  as  a  minimum  dollar  amount  or 
a  percentage  of  the  anticipated  net 
revenues. 

Response.- The  Commission  disagrees. 
It  is  not  possible  to  develop  a  useful 
regulatory  mechanism  or  formula  that 
will  ensure  that  a  tribe  receives  an 
adequate  guaranteed  payment.  The 
purpose  of  this  provision  is  to  assure 
that  a  payment  be  made  regardless  of 
!he  requirement  for  repayment  of 
development  and  construction  costs. 

Term  Limitations 

This  same  commenter  felt  that 
§  531.1(h)  should  indicate  what  showing 
must  be  made  to  justify  a  longer  term, 
.  including  a  description  of  the 
relationship  between  capital  and 
income  which  is  necessary  to  receive 
approval  for  a  seven  year  contract. 

Response:  The  Commission  disagrees. 
Each  situation  is  unique  because  in 
each,  location  of  the  gaming  operation  is 
the  most  important  factor. 

Two  commenters  urged  that  §  531.1(h) 
indicate  when  the  term  of  a 
management  contract  begins  for 
purposes  of  calculating  the  term  limit. 
One  commenter  suggested  that  the  time 
be  counted  from  the  opening  of  the 
gaming  facility. 

Response:  The  Commission  agrees 
that  the  regulations  should  clarify  when 
the  term  of  a  management  contract 
begins  and  has  revised  the  rule  to  add 
a  requirement  that  "the  time  period 
shall  begin  running  no  later  than  the 
date  when  the  gaming  activities 
authorized  by  an  approved  management 
contract  begin." 

One  commenter  urged  that  §  531.1(h) 
be  expanded  to  add  this  additional 
sentence:  "However,  the  assumption  by 
the  Chairman  will  be  that  such  term  is 
economically  reasonable  when  so 
requested  by  the  tribe  and  will  be 
approved  by  the  Chairman." 


Response:  The  Commission  disagrees; 
such  changes  would  be  contrary  to  the 
statute. 

Percentage  Fee  Limitations 

This  same  commenter  urged  that 
§  531.1(i)(2)  be  expanded  to  add  the 
same  additional  sentence. 

Response:  The  Commission  disagrees; 
these  changes  would  be  contrary  to  the 
statute. 

Another  commenter  urged  that    . 
§  531. l(i)  should  be  expanded  to 
include  the  standards  that  will  be  used 
to  judge  whether  a  higher  percentage  fee 
is  justified. 

Response:  The  Commission  disagrees. 
Each  situation  is  unique  because  in 
each,  location  of  the  gaming  operation  is 
the  most  important  factor. 

A  commenter  asked  if  a  management 
contract  provides  for  a  fixed  fee,  must 
that  fee  not  be  in  excess  of  the 
percentages  provided  for  in  §  531. l(i)? 

Response:  The  answer  is  no.  The  use 
of  a  percentage  fee  to  compensate  the 
management  contractor  is  optional  and 
the  percentage  fee  limitations  would  not 
■  apply  to  other  methods  of 
compensation. 

Licensing  Disputes 

One  commenter  asked  whether 
§  531. l(k)  should  be  revised  to 
specifically  address  licensing  disputes 
between  the  tribe  and  the  management 
contractor  involving  third  parties. 

Response:  The  Commission  believes 
not.  It  is  up  to  the  tribe  in  its 
governmental  capacity  to  make 
licensing  determinations. 

Dispute  Resolution 

Another  commenter  argued  that  the 
regulations  should  not  impose  the 
dispute  resolution  requirements 
contained  in  §  53 1.1  (k)  since  ICRA 
contains  no  such  requirement. 

Response:  The  Commission  disagrees. 
The  Commission  was  given  the 
authority  to  "promulgate  such 
regulations  and  guidelines  as  it  deems 
appropriate  to  implement  the  provisions 
of  this  Act."  (25  U.S.C.  2706(c)(10))  The 
Commission  believes  it  is  in  the  best 
interest  of  Indian  gaming  to  anticipate 
the  need  for,  and  deal  with,  the 
resolution  of  disputes  in  advance. 

Assignments  and  Subcontracting 

A  commenter  urged  that  §  531.1(1)  be 
changed  to  limit  the  assignment 
provisions  to  class  n  and  previously 
approved  class  III  contracts  and 
subcontracting  provisions  relating  only 
to  gaming  activities. 

Response:  The  Commission  disagrees. 
It  believes  that  all  management 
contracts  not  previously  approved  by 


the  Secretary  should  indicate  whether 
and  to  what  extent  contract  assignments 
and  subcontracting  are  permissible. 

This  same  commenter  questioned  the 
Commission's  authority  to  require 
approval  of  assignments  and 
subcontracts. 

Response:  Any  contract  that  requires 
the  approval  of  the  Chairman  that  is 
modified  by  assignment  or  subcontract, 
must  have  that  modification  approved. 

Compact  Requirements 

A  commenter  urged  that  a  new 
subsection.  Terms  and  conditions 
required  by  compact,  should  be  added 
to  §  531.1  to  require  that  the 
management  contract  shall  include  all 
provisions  required  to  be  included  in 
such  contracts  by  the  governing  tribal/ 
state  gam.ing  compact. 

Response:  The  Commission  disagrees. 
The  Commission  was  not  given 
oversight  over  the  tribal-state 
compacting  process.  That  was  left  to  the 
tribes  and  the  states. 

Effective  Date 

Another  commenter  suggested  that 
the  following  language  be  added  to 
§531.1: 

"(n)  Effective  Date.  State  that  the 
contract  shall  not  become  effective 
unless  and  until  the  Chairman  approves 
it,  date  of  signature  of  the  parties 
notwithstanding." 
The  commenter  pointed  out  that 
without  such  a  statement,  a  contract  is 
normally  understood  to  be  effective 
upon  execution  (i.e.,  signature  of  the 
parties).  Since  the  regulations  require 
"after-the-fact"  approval,  this  provision 
clarifies  when  the  contractor  may  begin 
work. 

Response:  The  Commission  agrees 
and  has  added  the  suggested  language  to 
§  531.1  as  subparagraph  (n). 

Long-Term  Leases 

One  commenter  asked  if  it  is  intended 
by  §  531.2,  Prohibited  Provisions,  that 
Tribes  will  be  unable  to  enter  into  long 
term  leases  that  exceed  the  5-7  year 
time  frame. 

Response:  The  simple  answer  is  no. 
However,  the  Commission  wishes  to         s 
point  out  that  a  lease  cannot  authorize 
or  permit  the  management  of  a  gaming 
operation:  i.e.,  one  cannot  manage  a 
gaming  operation  through  a  lease. 

Prohibited  Provisions 

One  commenter  suggested  that  the 
Commission  consider  deleting  §  531.2 
because  it  merely  reiterates  what  is 
already  set  forth  in  the  statute. 

Response:  The  Commission  disagrees. 
This  section  is  included  to  provide  a 
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complete  reference,  without  having  to 
refer  to  the  iGRA. 

Part  533 — Approval  of  Management 
Contracts 

Geoeral 

One  cominenter  urged  that  the 
regulaticHis  "include  a  provision 
identifying  a  clear  and  spedRc  means  of 
endowing  a  contract  with  approval, 
such  as  written  endorsement  bv  the 
Chairman  •  •  •"  and  "redte  that  no 
other  means  or  act  by  the  Commission 
will  constitute  or  be  construed  to 
constitute  approval." 

Besponse:  The  Commission  agrees 
and  has  included  a  new  provision  in 
§  533.1(b)  which  provides  "Contract 
approval  will  be  evidenced  by  a 
Commission  dooiment  dated  and 
signed  by  the  Chairman.  No  other  means 
of  approval  shall  be  valid." 

The  same  commenter  argued  that  the 
regulations  should  provide  that  contract 
approvals  by  the  Chairman  are 
prospective  in  application  only. 

Response:  The  Commission  disagrees. 
The  Supreme  Court  has  recognized  the 
authority  of  the  government  to 
retroactively  approve  agreements 
between  Indians  and  non-Indians. 
Lykins  v.  McGrath.  184  U.S.  169  (1902). 
There  is  no  reason  for  the  Commission 
to  restrict  the  Chairman's  authority.  In 
most,  if  not  all  cases,  tiowever,  contract 
approvals  will  be  prospective  only. 

Another  commenter  opined  that  the 
regulations  should  require  that  the 
contracts  provide  "that  the  contractor 
will  not  interfere  with  or  attempt  to 
unduly  influence  internal  affairs  or 
governmental  decisions  of  the  tribe." 

Besponse:  The  Commission  does  not 
believe  that  such  a  regulatory  provision 
is  necessary.  Unduly  interfering  with  or 
influencing  tribal  governmental 
decisions  relating  to  gaming  is  a  basis 
for  disapproving  a  management 
contract.  25  U.S.C.  2711(e)(2). 

Contracts  Approved  by  the  Secretary 

One  commenter  argued  that  §  533.1 
should  be  modifled  to  provide  that 
contracts  approved  by  the  Secretary 
remain  efl^active. 

Besponse:  The  Commission  has  added 
§  533.1(c)  which  provides  "Contracts 
approved  by  the  Secretary  remain 
effective  until  approved  or  disapproved 
by  the  Chairman." 

Failure  to  Submit 

The  Commission  has  added  language 
to  §  533.2(a)  which  provides  that  the 
Chairman  may  deem  a  contract 
disapproved  if  a  tribe  or  management 
contractor  fail  to  submit  a  contract 
previously  approved  by  the  Secretary 


within  sixty  (60)  day*  of  the  Ghairmoi's 
request 

Evidence  of  Tribal  Authority 

One  commenter  suggested  that  the 
requirement  in  §  533.3(b)  is  imnecessary 
in  light  of  §  533.3(c)  and  should  be 
eliminated. 

Besponse:  The  CommissicH]  disagrees. 
Section  533.3(b)  requires  the  tribal 
chairman  to  set  forth  in  writing  the 
identity  and  authority  of  the  tribal 
official  who  is  acting  for  the  tribe 
concerning  the  management  contract; 
§  533.3(c)  requires  the  submission  of  the 
tribal  documents  providing  and 
delegating  such  authority. 

Parties  to  the  Contract 

Another  commenter  suggested  that 
§  533.3(d)  be  changed  to  limit  its 
application  to  class  II  contracts  and  to 
class  III  contracts  previously  approved 
byBIA. 

Besponse:  The  Commission  disagrees. 
The  Commission  needs  to  know  the 
identity  of  all  parties  to  a  contract. 

Background  Investigations  for  Oass  HI 

One  commenter  argued  that  the 
Commission's  interpretation  that 
management  contracts  concerning  class 
III  gaming  are  subject  to  the  same 
background  investigation  requirements 
as  class  II  is  erroneous  and  will  result 
in  needless  repetition  of  effort  and 
expense  for  tribes.  Therefore,  the 
regulations  should  be  changed  to  clarify 
that  §  533.3(d)  and  §  533.6  do  not  apply 
to  class  ni  gaming. 

Besponse:  The  Commission  has 
modified  the  background  investigation 
requirements  but  disagrees  as  to  specific 
changes  recommended.  Section  533.3(d) 
has  been  revised  to  require  only  the 
information  identified  in  §537.1(b)(l)(i) 
for  contracts  covering  class  m  gaming. 
Section  533.6  has  been  revised  to 
require  only  that  the  requirements  of 
§  533.6(c)  be  met  for  contracts  covering 
class  III  gaming.  See  also  discussion 
captioned  "Commission's  role  in  class 
ni"  above. 

Business  Plan  or  Financial  Statements 

One  commenter  argued  that 
§  533.3(e),  which  requires  the 
submission  of  a  business  plan  or 
financial  statements,  should  be 
eliminated  because  it  is  unauthorized  by 
IGRA.  unnecessary  and  overbroad. 

Besponse:  The  Commission  disagrees. 
The  information  is  needed  for  the 
Chairman  and  the  Commission  to  make 
the  judgments  required  under  the  IGRA. 

One  commenter  asked  whether 
§  533.3(eKl).  which  requires  a  three  year 
business  plan  for  new  contracts,  applies 
to  operations  that  have  been  in 


existence  for  many  years  and  are  now 
engaging  new  contractors. 

Hesponse:  The  CommissioD  has  added 
§  533.3(e)(3)  which  requires  both  a 
business  plan  and  financial  statements 
for  new  contracts  for  existing 
operations. 

Another  commenter  stated  that 
S  533.3(e)(1)  is  vague  and  should  be 
expanded  to  clarify  the  information  the 
Commission  wants  included  in  the  3 

C  business  plan  regarding  the  gaming 
ness. 

Response:  The  Commission  agrees 
and  has  revised  the  provisitm  to  include 
the  requirements  enumerated  in  the 
preamble  to  the  proposed  regulations. 

One  commenter  said  that  tne  business 
plan  submitted  under  §  533.3(e)(1) 
should  be  required  to  cover  the  same 
period  of  time  as  the  term  of  the 
proposed  contract. 

Besponse:  The  Commission  disagrees. 
Plans  and  projections  covering  a  period 
beyond  three  years  would  not  be 
sufficiently  useful. 

One  commenter  asked  the 
Commission  to  consider  removing  from 
§  533.3(e)(2)  the  final  proviso  "to  the 
extent  that  such  data  exists." 

Besponse:  The  Commission  agrees 
and  has  made  the  suggested  revision. 

Term  Limit  Justification 

The  same  commenter  asked  that  the 
Commission  consider  modifying 
§  533.3(f)  to  read  "If  applicable,  a 
justification,  consistent  with  the 
provisions  of  §  531.1(h).  for  a  term  limit 
in  excess  of  five  (5)  years,  but  not 
exceeding  seven  (7)  years." 

Besponse:  The  Commission  agrees 
and  has  made  the  suggested  revision. 

Fee  Percentage  Justification 

This  same  commenter  also  asked  the 
Commission  to  consider  modifying 
§  533.3(g)  to  read  "If  applicable,  a 
justification,  consistent  with  the 
provisions  of  §  531.1(i),  for  a  fee  in 
excess  of  thirty  (30)  percent,  but  not 
exceeding  forty  (40)  percent. " 

Besponse:'nie  Commission  agrees 
and  has  made  the  requested  revision. 

Temporary  Approval 

One  commenter  asked  if  §  533.4 
should  be  changed  to  provide  for 
temporary  approvals. 

Besponse:  The  Commission  believes 
that  temporary  approvals  would  not  be 
appropriate. 

Approval  Time  Umits 

The  same  commenter  a^ed  whether 
the  time  frames  for  the  approval  process 
in  §  533.4  should  be  shortened  and 
whether  the  approval  process  should 
distinguish  between  an  ongoing  and  a 
proposed  casino. 


Response:  The  Commission  notes  that 
the  time  frames  provided  are  statutory 
and  that  the  ICRA  does  not  provide 
different  requirements  for  ongoing 
versus  proposed  casinos. 

Right  to  Bring  Action 

This  same  commenter  argues  that  the 
right  to  bring  an  action  to  compel  the 
Chairman  to  act  provided  in  §  533.4(b) 
is  without  a  remedy. 

Response:  The  Commission  disagrees. 
Compeihng  the  Chairman  to  approve  or 
disapprove  a  contract  is  the  remedy. 

Another  commenter  argues  that  Doth 
the  tribe  and  the  management  contractor 
should  be  allowed  to  bring  legal  action 
to  compel  action  on  a  contract  under 
§  533.4(b). 

Response:  The  Commission  disagrees. 
The  IGRA  only  authorizes  a  tribe  to  file 
suit  in  federal  district  court  to  compel 
the  Chairman  to  approve  or  disapprove 
a  management  contract. 

Retroactive  Application  of  the 
Regulations 

One  commenter  suggested  that  the 
retroactive  application  of  the  regulations 
provided  in  §  533.5  is  most  unwise 
because  it  has  a  chilling  effect  on 
management  companies  interested  in 
investing  in  Indian  gaming. 

Response:  The  Commission  notes  that 
this  provision  is  required  by  the  IGRA. 

Approval  of  Previously  Approved 
Contracts 

One  commenter  asked  whether 
§  533.5  should  be  changed  because  it 
permits  a  tribe  to  void  a  management 
contract  simply  by  refusing  to  modify  an 
existing  management  contract  to  bring  it 
into  compliance  with  the  rules.  The 
commenter  suggested  that  if  so,  it 
should  provide  for  an  "automatic" 
modification  of  management  contract 
terms  to  bring  them  into  compliance 
with  the  regulations  or  by  providing  for 
mandatory  arbitration  to  resolve 
contract  disputes. 

Another  commenter  urged  that  §  533.5 
be  revised  to  provide  for  an  alternative 
dispute  resolution  mechanism  allowing 
an  unbiased  third  party  to  facilitate  the 
negotiation  of  existing  management 
contracts  to  permit  them  to  be  in 
compliance  with  current  law. 

Yet  another  commenter  suggested  that 
§  533.5(b)  be  revised  to  prevent  a  tribe 
from  failing  to  respond  to  a  request  for 
modification  and  thereby  letting  the 
contract  become  void.  This  commenter 
urged  that  if  so,  previously  approved 
pre  1988  contracts  should  require 
mandatory  binding  arbitration  after  the 
passage  of  the  180  day  time  period. 

Still  another  commenter  argued  that 
§  533.5(b)  should  be  changed  to  add: 


"provided,  however,  that  In  situations 
where  the  Chairman  is  reviewing  a 
management  contract  which  has  been 
approved  by  the  Secretary,  he  may  waive  any 
of  the  requirements  if  the  Chairman 
detemiines  that  a  Tribe  is  refusing  to  iMi^gain 
in  good  faith  in  order  to  terminate  or  void  an 
existing  contract." 

Response:  The  Commission  agrees 
that  §  533.5  should  be  revised  to  address 
the  problem  identified  by  the 
commenter  but  does  not  agree  with  the 
solutions  proposed.  Instead,  §  533.5(b) 
has  been  revised  and  now  reads  as 
follows: 

If  a  tribe  and  a  management  contractor 
fail  to  modify  a  management  contract 
within  the  time  provided,  the  Chairman 
may: 

(1)  Disapprove  the  management 
contract,  or 

(2)  Approve  the  management  contract 
subject  to  the  required  modifications  if: 

(i)  The  modifications  all  benefit  the 
tribe, 

(ii)  The  modifications  are  requ!ired  to 
bring  the  contract  into  statutory 
compliance,  and 

(iii)  The  modifications  are  all  agreed 
to  by  the  management  contractor. 
The  Commission  has  also  added  the 
management  contractor  to  §  533.2  so 
that  the  tribe  or  the  management 
contractor  can  submit  the  required 
information. 

Approval  Requirement 

One  commenter  suggested  that  §  533.6 
be  changed  from  "may  approve"  to 
"shall  approve."  A  second  commenter 
said  the  language  of  §  533.6  should  be 
changed  to  provide  that  the  Chairman 
"shall  approve  the  contract  unless"  he 
determines  that  it  meets  one  of  the 
conditions  listed. 

Response:  The  Commission  has 
revised  §  533.6  to  track  the  statute. 

Compact  Provisions 

'  One  commenter  suggested  that  §  533.6 
be  expanded  to  enable  the  Chairman  to 
disapprove  a  contract  for  failure  to 
comply  with  tribal-state  compact 
requirements.  Another  commenter 
argued  that  §  533.6  should  provide  for 
disapproval  of  management  contracts 
whose  provisions  are  not  consistent 
with,  or  are  contrary  to.  the  provisions 
of  the  tribe's  class  III  gaming  compact. 
This  same  commenter  also  suggested 
that  §  533.6  provide  that  where  a 
compact  specifically  requires  that 
certain  provisions  be  included  in  a 
management  contract,  the  Commission 
should  not  approve  contracts  which  do 
not  contain  them. 

Response:  The  Commission  disagrees. 
The  statute  and  the  regulations  govern 
the  review  and  approval  of  management 


contracts,  not  the  terms  of  the  compacts. 
Furthermore,  the  Commission  was  not 
given  the  authority  to  enforce  tribal- 
state  compacts.  That  was  left  to  the 
tribes  and  the  states. 

Another  commenter  suggested  that 
§  533.6  be  expanded  to  include 
"knowingly  or  willfully  providing 
materially  false  statements  to  a  state  or 
agency  of  the  state  with  responsibility 
for  Indian  gaming  oversight." 

Response:  The  Commission  disagrees; 
as  previously  noted,  the  Commission 
was  not  given  an  oversight  role  over  the 
tribal-state  compacting  process. 

Gaming  Offenses 

One  commenter  suggested  that  it 
should  be  made  clear  that  "gaming 
offense"  under  §  533.6(b)(2)  includes 
misdemeanor  convictions. 

Response:  The  Commission  agrees 
and  has  modified  the  provision,  now  in 
§  533.6(b)(l)(ii),  accordingly.  The 
regulation  now  reads  "has  been 
convicted  of  any  felony  or  any 
misdemeanor  gaming  offense." 

Void  Agreements 

A  commenter  suggested  that  §  533.7, 
which  provides  that  management 
contracts  not  approved  by  the  Chairman 
are  void,  is  unreasonable  with  respect  to 
contracts  that  have  been  approved  by 
the  Secretary. 

Response:  The  Commission  has 
revised  §  533.7  to  exclude  contracts 
approved  by  the  Secretary  which  remain 
valid  until  disapproved  by  the 
Chairman. 

One  commenter  argued  that  §  533.7 
should  be  limited  to  class  II  contracts 
because  the  Commission  has  no 
authority  over  class  III  investors. 

Response:  The  Commission  disagrees: 
the  Commission  is  charged  with 
reviewing  and  approving  class  III 
contracts  and  therefore  has  an  interest 
in  the  parties  to  the  contract. 

Part  535 — Post-Approval  Procedures 

General 

One  commenter  suggested  that  part 
535  be  modified  to  distinguish  between 
a  simple  modification  and  a  new 
contract.  This  same  commenter  felt  that 
part  535  should  be  modified  to  treat 
assignments  as  new  contracts,  not 
modifications  of  existing  contracts. 

Response:  The  Commission  believes 
the  suggested  change  is  unnecessary. 
Both  new  contracts  and  modifications 
are  subject  to  the  same  degree  of 
scrutiny  and  review.  Furthermore,  it's 
up  to  the  parties  to  decide  whether  and 
when  to  modify  an  existing  contract  or 
to  enter  into  a  new  contract. 
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Background  InyfesUgqtions 

One  commenter  suggested  that 
§  535.1,  to  the  extent  that  it  applies  to 
background  investigations,  be  Hmited  to 
class  II  contracts  and  to  modifications  to 
class  in  contracts  previously  approved 
by  the  Secretary. 

Response:  The  Commission  disagrees 
that  its  authority  is  limited  in  the 
manner  suggested  by  the  commenter. 
The  Commission  has,  however,  revised 
S  535.1(c)(4)  to  provide  as  follows: 

(4)  If  the  modification  involves  a 
change  in  person  (s)  having  a  direct  or 
indirect  financial  interest  in  the 
management  contract  or  having 
management  responsibility  for  the 
management  contract,  a  list  of  such 
person(s)  and  either 

(i)  The  information  required  under 
§  537  1(b)(1)  fw  class  II  gaming 
contracts  and  §  537.1(b)(l)(i)  for  class  III 
gaming  contracts:  or 

(ii)  Ine  dates  on  which  the 
information  was  previously  submitted. 

Evidence  of  Tribal  Authority 

One  commenter  suggested  that  the 
requirement  in  §  535.1(c)(2)  is 
imnecessary  given  the  requirement  in 
§  535.1(c)(3). 

Response:  The  Commission  disagrees. 
Section  535.1(c)(2)  requires  the  tribal 
chairman  to  set  forth  in  writing  the 
identity  and  authority  of  the  tribal 
official  who  is  acting  for  the  tribe 
concerning  the  management  contract; 
§  535.1(c)(3)  requires  the  submission  of 
(he  tribal  documents  providing  and 
delegating  such  authority. 

Term  Limitation 

Another  commenter  urged  that 
§  535.1(c)(5)  should  be  changed  to 
include  a  maximum  term  limit  of  seven 
(7)  years. 

Response:  The  Commission  agrees 
and  has  changed  the  provision  to  read 
as  follows: 

(5)  If  applicable,  a  justification 
consistent  with  the  provisions  of 

§  531.1(h),  for  a  term  limit  in  excess  of 
five  (5)  years,  but  not  exceeding  seven 
(7)  yearsl.) 

Correction 

Several  commenters  pointed  out  that 
§  535.1(c)(6)  should  be  changed  to  say 
"percent"  rather  than  "days." 

Response:  The  Commission  agrees 
and  has  made  the  change. 

Percentage  Fee  Limitation 

One  commenter  suggested  that 
§  535.1(c)(6)  be  changed  to  include  a 
maximum  management  fee  of  forty 
percent  (40%). 

Response:  The  Commission  agrees 
and  has  added  the  phrase,  "but  not 


exceeding  forty  (40)  percent."  to  the 
language  of  this  paragraph. 

Background  Information 

One  commenter  suggested  that 
§§  535.1(c)(4).  535.1(d).  and  535.1(e) 
should  be  rewritten  to  limit  their 
application  to  class  II  contracts. 

Response:  The  Commission  has 
revised  §  535.1(c)(4)  to  reflect  the 
elimination  of  certain  background 
investigation  requirements  for  class  III 
contracts.  The  other  two  sections  have 
not  been  changed  in  the  manner 
suggested. 

Another  commenter.  noting  that  the 
proposed  rule  provided  for  a  30  day 
appeal  period  when  a  modification  is 
disapproved,  suggested  that  the 
proposed  rule  be  clarified  to  remove  any 
ambiguity  as  to  when  the  30  day  appeal 
period  begins. 

Response:  The  Commission  agrees 
and  has  revised  §  535.1(d)(2)  to  include 
notification  pursuant  to  the  service 
provisions  of  part  519  of  this  chapter. 

Approval 

One  commenter  suggested  that 
§  535.1(e)  be  changed  fi-om  "may 
approve"  to  "shall  approve." 

Response:  The  Commission  has 
considered  the  question  raised  and 
revised  §  535.1(e). 

Compact  Requirements 

One  commenter  argued  that 
§  535.1(e)(2)  should  be  expanded  to 
enable  the  Chairman  to  disapprove  a 
contract  for  failure  to  comply  with 
tribal-state  compacting  requirements. 

i?esponse;  The  Commission  disagrees 
for  the  reasons  already  discussed. 

Assignment  Approval 

One  commenter  argued  that  §  535.2, 
to  the  extent  that  it  applies  to 
background  investigations,  should  be 
limited  to  class  II  contracts  and  to 
modifications  to  class  III  contracts 
previously  approved  by  the  Secretary. 

i?espo/ise;  The  Commission  disagrees. 
The  Commission  is  interested  in  the 
identity  of  the  parties  to  all  contracts  for 
gaming,  whether  or  not  a  background 
investigation  is  required. 

Post-Approval  Noncompliance 

One  commenter  agreed  that  §  535.3  is 
too  broad  in  that  it  refers  to  "any  action 
or  condition  that  violates  the  standards 
contained  in  this  chapter."  where  "this 
chapter"  encompasses  all  the 
Commission's  regulations.  The  section 
should  be  amended  to  refer  only  to 
violations  of  section  2711  or  the  specific 
sections  of  the  regulations 
implementing  section  2711. 

Response:  The  Commission  agrees 
and  has  revised  S  535.3  by  substituting 


parts  531,  533, 535.  and  537  for  "this 
chapter." 

Hearings  and  Appeals 

One  commenter  argued  that  both 
$  535.3  and  §  539.2  should  be  changed 
to  conform  to  IGRA  and  provide  for  a 
hearing  (including  oral  and  written 
presentations)  prior  to  a  determination 
to  modify  or  void  a  contract.  The  same 
commenter  also  recommended  that  the 
Commission  eliminate  any 
administrative  appeal  from  decisions  on 
management  contracts. 

Response:  The  Commission  disagrees. 
Under  IGRA,  notice  and  hearing  are 
required  only  under  section  2711(1), 
which  deals  with  the  Chairman's 
reconsideration  of  his/her  prior 
approval  of  management  contracts.  This 
section  applies  only  to  the  contracts  that 
have  been  approved  by  the  Chairman.  In 
addition,  under  IGRA,  decisions  on 
management  contracts  are  subject  to 
administrative  appeal.  New  contracts 
are  covered  under  section  2705(a)(4) 
(referring  to  Commission  appeals  of 
Chairman's  approval  of  management 
contracts  in  sections  2710(d)(9)  and 
2711  and  existing  contracts  through 
section  2712(a)(2)  (which  incorporates 
the  process  of  section  2711).  Section 
535.3,  however,  has  been  revised  to 
provide  a  hearing  prior  to  a 
determination  to  modify  or  void  a 
contract. 

Part  537 — ^Background  Investigations 
for  Persons  or  Entities  with  a  Financial 
Interest  in,  or  Having  Management 
Responsibility  for.  a  Management 
Contract 

General 

One  commenter  argued  that  "•  •  • 
some  mechanism,  such  as  an  NQC 
check,  is  needed  to  provide  provisional 
approvals  of  management  contractora 
within  thirty  days  of  submission." 

Response:  The  Commission  disagrees. 
IGRA  clearly  requires  advance 
approvals  of  management  contractors. 

One  commenter  suggested  that  the 
"regulations  create  a  mechanism  imder 
which  the  Commission  could  review  the 
background  investigation  systems 
mandated  by  Tribal-State  compacts, 
and — if  in  the  Commission's  view  those 
systems  adequately  protect  the  Tribes 
and  the  public — the  Conunission  could 
accept  the  results  of  the  compact- 
required  systems  as  sufficient  for  the 
Commission's  purposes." 

Response:  The  Chairman  or  the 
Commission  has  the  responsibility  to 
conduct  background  investigations  and 
to  make  suitability  determinations  based 
on  those  backgroimd  investigations  for 
class  n  gaming  only.  Furthermore,  it 
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would  be  incongisteot  with  this 
responsibility  to  delegate  this  task  to 
someone  outside  the  Commission. 

One  commenter  suggested  that  the 
rule  regarding  backgroimd 
investigations  require  the  Commission 
to  employ  Indian  preference,  use  the 
most  oost -effective  contractor  available, 
and  provide  consuhation  with  the  tribe. 

Response:  The  Commission  agrees  as 
to  the  desirability  of  these  suggested 
actions  but  does  not  believe  these  are 
appropriate  matters  to  be  addressed  by 
the  regulations. 

One  commenter  said  that  the 
Commission  should  bear  the  cost  of  the 
back^ound  investigation  io  li^t  of  the 
fees  it  receives. 

Response:  The  Commission  disagrees; 
this  would  be  contrary  to  the  IGRA. 

One  commenter  questioned  the 
Commission's  decision  with  respect  to 
class  HI  gaming  to  "rely  to  the 
maximum  extent  possible  on 
backgroimd  investigations  conducted  by 
a  tribe  or  state  pursuant  to  a  tribal-state 
compact."  In  the  view  of  this 
commenter,  independent  government 
background  investigations  are  essential 
to  ensure  that  unilorm  and  adequate 
standards  ere  met. 

Response:  Although  it  will  not  be 
conducting  background  investigations 
for  dass  III  gaming,  the  Commission 
believes  that  it  may  rely  on  the  work  of 
others  in  conducting  background 
investigations  and  intends  to  do  so  for 
class  n  gaming,  llie  Commission 
believes  that  such  an  approach  can  save 
time  and  money.  The  Commission, 
however,  remains  responsible  for  the 
quality  of  the  work  performed  and  for 
all  determinations  based  on  such 
information. 

Scope  of  Coverage 

One  commenter  suggested  that  in 
light  of  the  express  provisions  of  section 
2710  of  the  IGRA,  part  537  should  be 
revised  to  limit  the  requirements  for 
back^ound  investigations  of  persons 
with  a  financial  interest  in,  or  having 
management  responsibility  for,  a 
management  contract  to  class  n 
contracts  and  to  existing  class  in 
contracts  previously  approved  by  the 
Secretary. 

Aaother  commenter  argued  that  part 
537  should  be  limited  to  dass  II 
background  investigations  because  the 
IGRA  does  not  authorize  the 
Commission  to  perform  backgroimd 
investigations  of  class  HI  management 
contractors.  According  to  this 
commenter,  section  2710(d)(3)(C)  and 
(9)  give  this  authority  to  the  tnhes  and 
states. 


Yet  another  commenter  felt  that  part 
537  should  be  rewritten  to  exclude  dass 
III  contracts  from  its  application. 

Conversely,  one  commenter  said  the 
Commission  had  reached  an  appropriate 
conclusion  in  determining  that  under 
part  537  the  same  standards  that  apply 
to  class  H  backgroimd  investigations 
apply  to  approval  of  class  m 
management  contracts. 

Response:  The  Commission  has 
considered  these  comments  and  revised 
the  regulations  to  require  background 
information  and  investigations  for  only 
class  II  contracts  and  the  identifying 
information  spedfied  in  §537.1(b)(l)(i) 
for  class  III  contracts.  (See  discussion 
above  under  "Commission's  role  in 
class  ni  gaming.") 

One  commenter  suggested  that  part 
537  be  revised  to  require  background 
investigations  of  persons  having  an 
owner^ip  interest  of  5  percent. 

Response:  The  Commission  has 
reviseiid  the  regulations  to  require 
background  investigations  on  the  ten 
(10)  owners  with  the  largest  interests  in 
an  entity.  In  many  if  not  most  cases  this 
should  cover  5%  owners. 

Backgmund  Information 

The  same  commenter  argued  that  the 
Commission  should  require 
biographical,  residence  and 
employment  history  for  affected  persons 
since  the  age  of  18. 

Response:  Ilie  Commission  agrees 
that  additional  background  information 
would  be  useful  and  has  revised  the 
regulations  to  require  all  the  spedfied 
information  for  the  previous  ten  (10) 
years;  the  dty,  state  and  country  of 
residence  from  age  eighteen  (18) 
forward;  and,  personal  references  at 
each  residence  for  the  most  recent  five 
(5)  years. 

Conduct  of  Background  Investigations 

Another  commenter  suggested  that  in 
order  to  provide  greater  flexibility, 
proposed  §  537.1  should  be  modified  to 
indicate  "The  Qiairman  shall  conduct 
or  cause  to  be  conducted  a  background 
investigation  *  *  *." 

Response:  The  Commission  agrees 
and  has  made  the  suggested  change. 

Approval  Time  Limits 

One  commenter  suggested  that,  fior 
those  contracts  where  background 
investigations  imder  §  537.1  are 
completed  by  the  tribes  or  the  states,  the 
Commission  should  provide  a  shorter 
approval  deadline. 

Response:  The  Commission  disagrees. 
It  is  not  possible  for  the  Commission  to 
commit  to  a  time  limitation  without 
knowing  the  nature  and  extent  of  the 


information  it  may  be  receiving  from  the 
tribes  or  the  states. 

Coverage 

One  commenter  observed  that  $537.1 
provides  for  background  investigations 
of  certain  persons  with  indired 
financial  interests  and  persons  with  less 
than  a  10  percent  interest  in  a 
corporation.  Tlie  commenter  dijects, 
arguing  that  this  approach  subjects  to 
invBstigatiim  more  persons  than  IGRA 
inteodod. 

Another  commenter  asked  if 
S  537.1(a)  is  overly  broad  by  requiring 
background  investigations  of  the  top  ten 
(10)  ^areholders.  This  commenter 
reconunended  that  the  provision  be 
revised  to  conform  to  the  statutory 
reouirements. 

Response:  The  Commission  agrees 
that  the  proposed  regulation  extends  the 
requirements  of  section  2711(aKlKA)  of 
the  IGRA;  this  was  intentional  and 
within  the  authority  of  the  Commission 
(25  U.S.C.  2706(b)(3)). 

Overlapping  coverage 

Another  commenter  suggested  that 
§  537.1(a)(1),  which  requires  the 
Commission  to  perform  a  background 
investigation  of  each  person  with 
management  responsibility  for  a 
management  contract,  be  deleted 
because  the  tribe  is  already  required  to 
perform  a  background  investigation. 

Response:  The  Commission  disagrees. 
The  Commission  is  responsible  for 
conducting  the  background 
investigations  and  making  suitability 
determinations  in  oonnection  with  dass 
n  management  contractors.  As 
previously  noted,  the  Conunission  will 
use  the  work  of  others  to  the  extent  it 
can  but  will  not  delegate  the  authority 
to  make  suitability  determinations. 

Coverage  under  definition  regulations 

One  commenter  asked  whether 
§  537.1(a)(3)  should  be  changed  to 
clarify  this  requirement  in  light  of  the 
definition  of  "person  having  a  direct  or 
indirect  finandal  interest"  in  §  502.17  of 
the  definition  regulations. 

Another  askea  whether  §  537.1(a)(3) 
should  be  deleted  and  §  537.1(a)  should 
be  rewritten  to  follow  the  language  of 
the  Act  and  to  eliminate  any 
inconsistendes  with  $  502.17  of  the 
definition  regulations. 

Yet  another  commenter  observed  that 
§  537.1(a)  requires  the  Chairman  to 
conduct  badcground  investigations  on  a 
group  of  individuals  which  may  be 
different  than  the  group  designated 
under  the  statutory  language  or  the 
Commission's  definition  of  "persons 
having  a  direct  or  indired  finandal 
interest  in  a  management  contract." 
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Under  the  proposed  regulation  not  all 
partners  or  trustees  would  be 
investigated  but  persons  with  less  than 
10  percent  interests  in  a  company  could 
be  investigated.  The  commenter 
suggests  that  both  of  these  results  are 
contrary  to  the  IGRA. 

Response:  The  Commission 
acknowledges  that  the  set  of  persons  for 
which  background  investigations  are 
required  and  for  which  the  Chairman 
must  make  suitability  determinations 
under  the  regulations  is  different  from 
the  set  of  persons  identified  in  the 
definition  regulations  under  §  502.17. 
The  Commission  believes  this  is  both 
appropriate  and  authorized  under  the 
IGRA. 

The  Commission  does  not  believe  that 
it  would  be  appropriate  to  subject  all 
partners  of  a  partnership  and  all 
beneficiaries  of  a  trust  with  interests  in 
a  management  contract  to  background 
investigations  and  suitability 
determinations  while  at  the  same  time 
ignoring  persons  with  a  9  percent 
interest  in  a  management  contract. 
Therefore,  the  Commission  has 
exercised  its  authority  and  judgement 
and  used  different  criteria  for  selecting 
persons  to  be  subjected  to  background 
investigations  and  suitability 
determinations. 

The  Commission  is  requiring 
management  contractors  to  identify  and 
provide  information  about  all  entities 
with  ah  interest  in  the  management 
contract  and  to  identify  the  ten  (10) 
natural  persons  who  have  the  largest 
financial  interest  in  those  entities. 
While  it  is  conceivable  that  this  could 
result  in  identifying  hundreds  of 
individuals  with  an  irtterest  in  the 
management  contract,  the  Commission 
does  not  believe  as  a  practical  matter 
that  this  will  occur  frequently  or  that  it 
will  create  an  unreasonable  burden. 

Once  all  the  individuals  are 
identified,  the  management  contractor  is 
to  identify  the  ten  (10)  persons  with  the 
largest  financial  interest  in  the 
management  contract  and  furnish 
complete  background  information  on 
these  persons.  It  is  these  people  who 
will  be  subjected  to  background 
investigations  and  for  whom  the 
Chairman  must  make  suitability 
determinations. 

Disclosure  Requirements 

One  commenter  suggested  that 
§  537. Ifb)  require  disclosure  of 
otvnership  interests  in  businesses  other 
than  those  involving  Indian  tribes  and 
gaming. 

Response:  The  Commission  disagrees. 
The  financial  statements  being 
submitted  will  provide  the  same 


information  sought  through  the 
suggested  change. 

One  commenter  suggested  that 
§  537.1(b)(l)(iii)  should  be  changed  to 
require  only  the  applicant's  current 
driver's  license  number. 

Response:  The  Commission  agrees 
and  has  revised  §537.1(b)(l)(ii) 
accordingly. 

One  commenter  suggested  that 
§  537.1(b)(l)(ix)  and  §  537.1(b)(l)(x) 
should  be  expanded  to  add  "pleas  of 
guilty  or  nolo  contendere  for  which  no 
conviction  resulted  under  state  law." 

Response:  The  Commission  agrees 
and  has  revised  the  regulations  to  add 
§537.1(b){l)(xii): 

(F)or  each  criminal  charge  (excluding 
minor  traffic  charges)  regardless  of 
whether  or  not  it  resulted  in  a 
conviction,  if  such  criminal  charge  is 
^thin  10  years  of  the  date  of  the 
application  and  is  not  otherwise  listed 
pursuant  to  subparagraph  (b)(l)(ix)  or 
(b)(l)(x)  of  this  section,  the  name  and 
address  of  the  court  involved,  the 
criminal  charge,  and  the  dates  of  the 
charge  and  the  disposition. 

Privacy  Notice 

A  commenter  suggested  that 
§  537.1(b)(4)  should  be  modified 
replacing  the  term  "Indian  gaming" 
with  the  group  of  individuals  from 
whom  this  information  will  be  sought. 

Response:  The  Commission  agrees 
and  "Indian  gaming"  has  been  replaced 
by  the  phrase  "individuals  with  a 
financial  interest  in,  or  having 
management  responsibility  for,  a 
management  contract." 

Notice  Regarding  False  Statements 

Another  commenter  suggested  that 
§  537.1(b)(5)  be  revised  to  limit  its 
application  to  those  who  "knowingly 
and  willfully"  provide  false  statements, 
and  for  greater  consistency  with  25 
U.S.C.  2711(e)(1)(C). 

Response:  The  Commission  notes  that 
the  statute  cited  in  §  537.1(b)(5)  contains 
"knowingly  and  willfully."  The 
Commission  has  added  this  phrase  to 
the  regulation  as  well. 

A  commenter  suggested  that  §  537.1(c) 
should  require  entities  and  individuals 
to  respond  to  questions  put  by  the 
Chairman  and  should  provide  for 
penalties  for  false  statements. 

Response:  The  Commission  agrees 
and  has  made  the  recommended  change. 

Clarification 

One  commenter  suggested  that 
§  537.1(c)(1)  be  modified  by  separating 
the  list  of  persons  from  whom  the 
information  is  required  from  the 
paragraph  which  identifies  what  the 
required  information  shall  be. 


Response:  The  Commission  agrees 
and  has  revised  both  §  537.1(a)  and 
$  537.1(c)  to  clarify  the  requirements. 

Multiple  Sites  or  Operations 

One  commenter  asked  whether  the  fee 
structure  under  §  537.3  will  be 
applicable  to  multi-site  licensing 
requiring  the  payment  of  a  separate  fee 
for  each  gaming  location  which  a 
management  contractor  <teeks  to  operate. 

Another  commenter  asked  whether 
§  537.3  should  be  changed  to  provide  a 
single  fee  for  an  investigp.tion  of  a 
management  contractor  regardless  of  the 
number  of  operations  involved. 

(Readers  please  note  that  both 
commenters  erroneously  interpreted 
this  provision  as  providing  for  the 
amount  of  the  fee  rather  than  the 
amount  of  the  deposit.) 

Response:  A  separate  deposit  will  be 
required  for  each  location  and  operation 
that  a  management  contractor  seeks  to 
operate.  However,  investigative  work 
will  not  be  duplicated  and  investigative 
costs  will  be  reduced. 

Guarantee  Bonds 

One  commenter  opined  that  the  bonds 
required  by  §  537.3  appear  excessive. 
This  commenter  asked  the  Commission 
to  explain  the  rationale  for  the  size  of 
the  bonds. 

Response:  The  purpose  of  the  bonds 
is  to  assure  that  the  Commission  gets 
reimbursed  for  costs  incurred  in 
investigating  persons  or  entities  with  a 
financial  interest  in,  or  having 
management  responsibility  for,  a 
management  contract.  The  bonds  must 
be  large  enough  to  ensure  that  the 
investigative  work  is  not  impeded  and 
that  the  investigation  can  be  completed ' 
as  quickly  as  possible.  It  is  the 
Commission's  view  that  the  amount  of 
the  bonds  is  not  large  considering  the 
magnitude  of  the  responsibility  the 
management  contractor  is  seeking  to 
acquire. 

Coverage 

One  commenter  suggested  that  §  537.3 
should  be  limited  to  class  II  because  the 
IRGA  does  not  authorize  the 
Commission  to  charge  fees  to  class  III 
management  contractors  for 
Commission  background  investigations. 

Response:  The  Commission  has 
revised  its  requirements  and  will  be 
conducting  background  investigations 
for  class  II  only.  ' 

Fees  for  Background  Investigations 

The  same  commenter  argues  that  the 
fee  arrangement  proposed  in  §  537.3  for 
background  investigations  fails  to 
provide  adequate  justification  for  the 
fees  proposed  and  fails  to  provide 


Federal  Segiater,  /  VoL  58,  Na  13  /  Friday.  January  22,  1993  /  Rules  and  Regulations  SS27 


adequate  procedures  regarding  the  use 
of  the  fees  and  poesible  return  of  the 
bonds. 

Response:  Proposed  §537.3  dealt  with 
the  amount  of  th^  bonds  to  be  posted  by 
the  paitiefi  being  investigated.  The 
amount  of  the  fees  to  be  charged  will  be 
determined  by  the  cost  of  the  required 
background  investigations.  Each 
investigation  will  cost  a  different 
amount  and  the  range  of  costs  and  fiaes 
is  likely  to  be  very  broad.  The  cost  of 
each  background  investigation  cannot 
be  justified  in  advance;  it  can  only  be 
determined  and  explained  when  the 
investigation  is  done.  The  bonds  will  be 
returned  when  all  fees  and  expenses 
have  been  paid. 

One  commenter  suggested  that  the 
requirements  of  §537.3  need  to  be 
reM^tten  to  better  explain  who  must 
pay  the  fee.  This  commenter  further 
suggested  that  fees  for  background 
investigations  should  be  limited  to  the 
individual  fee. 

Response:  The  fees  for  background 
investigations  must  be  paid  by  the 
management  contractor.  Both  the  entity 
and  the  individuals  must  be 
investigated  and  consequently  a 
separate  fee  is  required  for  each. 

Conduct  of  Background  Investigations 

One  commenter  stated  that  the 
regulations  should  be  clariHed  to 
specify  who  ia  responsible  for 
conducting  the  background 
investigations  referenced  in  §537.3. 

Response:  The  regulations  as 
proposed  make  clear  that  the  Chairman 
and  the  Commission  are  responsible  for 
conducting  or  causing  to  be  conducted 
background  investigations.  They  will 
use  both  staff  and  the  services  of  others 
to  discharge  their  responsibilities. 

Failure  to  Pay  Costs 

One  commenter  suggested  that 
§  537,3(c)  should  be  modified  by  adding 
a  proviso  which  specifies  the  period  of 
time  allowable  before  failure  to  pay 
unpaid  costs  will  result  in  the 
termination  of  the  investigation,  and 
which  clarifies  the  status  of  the 
application  once  the  investigation  is 
terminated. 

Response:  The  Commission  agrees 
and  has  revised  and  expanded  §  537.3  as 
follows: 

(c)  The  management  contractor  shall 
be  billed  for  the  costs  of  the 
investigation  as  it  proceeds:  the 
investigation  shall  be  suspended  if  the 
unpaid  costs  exceed  the  remaining 
amount  of  the  available  bond,  letter  of 
credit,  or  deposit. 

(1)  An  investigation  will  be 
terminated  if  any  bills  remain  unpaid 
for  more  than  thirty  (30)  days. 


(2)  A  tanninated  investigation  will 
preclude  the  Chairman  from  making  the 
necessary  determinations  and  result  in  a 
disapproval  of  the  management 
contract. 

Part  539— Appeeie 
Appeal  rights 

One  commenter  argued  that  §  539.2  is 
too  broad  and  would  give  appeal  rights 
to  management  company  competitors, 
states  and  local  entities,  none  of  which 
are  proper  parties  to  an  appeal. 
According  to  this  commenter, 
"(standing  to  bring  an  appeal  should  be 
hmited  to  the  tribe  and  the  management 
contractor." 

Response:  The  Commission  agrees 
and  has  revised  the  regulations  to  confer 
appeal  rights  only  on  the  parties  to  the 
management  contract. 

One  commenter  argued  that  the 
appeal  process  under  §  539.2  provides  a 
right  without  a  remedy  because  an 
appeal  of  a  contract  disapproval  to  the 
Commission  is  unlikely  to  have  any 
effect  in  changing  the  ultimate  decision. 
In  the  view  of  this  commenter  the 
proper  fonun  for  an  appeal  is  the  federal 
court  system. 

Response:  The  Commission  disagrees. 
The  appeals  procedure  adopted  by  the 
Commission  is  consistent  with  the 
provisions  of  IGRA.  See  25  U.S.C.  2705 
and  25  U.S.C  2714  as  they  relate  to  25 
U.S.C  2711. 

Filing  Requirement 

Another  commenter  suggested  that 
§  539.2  should  be  changed  to  omit  the 
45  day  filing  requirement  if  that  period 
expires  earlier  than  the  30  day  filing 
period. 

Response:  The  Commission  agrees 
and  has  changed  the  provision  to 
require  filing  within  thirty  (30]  da^s  of 
the  Chairman's  determination  served 
pursuant  to  part  519  of  this  chapter. 

Commission  Decision 

The  same  commenter  suggested  that 
to  ensure  a  timely  decision  that  may  be 
appealed,  the  last  sentence  of  §  539.2 
should  be  omitted  and  replaced  with  the 
following: 

Within  thirty  (30)  days  after  receipt  of 
the  appeal,  the  Commission  shall  render 
a  decision,  unless  the  appellant  agrees 
to  allow  the  Commission  additional 
time  to  render  a  decision.  In  the  absence 
of  a  decision  within  the  time  provided, 
the  Chairman's  decision  shall  constitute 
the  final  decision  of  the  Commission. 

Response:  The  Commission  generally 
agrees  with  this  comment  and  has 
revised  §  539.2  to  ensure  the  right  to  a 
timely  appeal. 


Administrative  Appeals 

One  commenter  suggested  that  §  539.2 
be  changed  to  eliminate  an 
administrative  appeal  from  decisions  of 
the  Chairman  on  modifications  to  a 
management  contract  that  the  Chairman 
has  already  approved. 

Response;  Trie  Commission  disagrees. 
Actions  under  §  535.3  are  actions  of  the 
Chairman.  Due  process  and  25  U.S.C. 
2705  require  a  review  of  this  decision  by 
the  full  Commission.  Such  a  review 
would  constitute  a  final  agency  action 
appealable  to  the  appropriate  federal 
district  court  under  25  U.S.C.  2714. 
Hence,  an  appeal  of  the  Chairman's 
action  to  the  full  Commission  is 
appropriate  and  necessary. 

Right  to  Appeal 

Another  commenter  suggested  that 
§  539.2  be  revised  to  provide  a  right  of 
appeal  only  upon  disapproval  of  a 
management  contract.  This  commenter 
also  suggested  that  the  right  to  appeal 
should  be  limited  to  the  parties  to  the 
management  contract  which  has  been 
disapproved. 

Response:  The  Commission  disagrees 
that  the  appeals  should  be  limited  to 
disapprovals  of  management  contracts. 
The  Commission  agrees,  however,  that 
appeals  should  be  limited  to  the  parties 
to  the  contract  and  have  revised  the 
regulations  accordingly. 

Time  for  Filing  an  Appeal 

This  same  commenter  also  argued  that 
the  time  for  filing  an  appeal  under 
§  539.2  should  be  30  days  from  receipt 
of  the  Chairman's  decision  pursuant  to 
the  service  requirements  stated  in 
proposed  §  519.3  of  this  chapter. 

i?esponse;  The  Commission  agrees 
that  the  time  for  filing  an  appeal  should 
run  pursuant  to  the  service 
requirements  (not  necessarily  receipt) 
and  has  revised  the  regulation 
accordingly. 

Regulatory  Matters 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

The  Commission  has  determined  that 
this  document  is  not  a  major  rule  under 
Executive  Order  12291.  Under  the 
Executive  Order,  a  rule  is  a  major  rule 
if:  (1)  Its  annual  effect  on  the  economy 
will  be  $100  million  or  more;  (2)  it  will 
result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
governments,  or  geographic  regions;  or 
(3)  there  will  be  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.  based  enterprises  to 
compete  with  foreign  l>ased  enterprises 
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in  domestic  or  export  markets.  If  a  rule 
is  major,  the  agency  must  conduct  a 
regulatory  impact  analysis.  The 
Commission  believes  that  the  rule  will 
not  have  any  signiRcant  effects  on  the 
economy  or  result  in  major  increases  in 
costs  or  prices  for  consumers, 
individual  industries,  fiederal,  state,  or 
local  governments,  agencies,  or 
geographical  regions.  The  Commission 
also  believes  that  the  rule  will  not  have 
any  adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  export/import  market. 
No  commenter  supplied  data  that 
contradicted  the  Commission's  tentative 
conclusion  under  E.0. 12291. 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  use.  601  et  seq..  the 
Commission  has  determined  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
Regulatoiv  Flexibility  Act  requires 
agencies  to  determine  whether  a  rule 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  If  so,  an  agency  must  prepare  a 
regulatory  flexibility  analysis  that 
explores  less  burdensome  alternatives.  If 
not,  an  agency  must  certify  that  the  rule 
will  not  have  such  an  impact.  No 
commenter  supplied  data  that 
contradicted  the  Commission's  tentative 
conclusion  under  the  Regulatory 
Flexibility  Act. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  as  required  by  44  U.S.C.  3501 
et  seq.  and  assigned  clearance  number 
3141-0004.  The  approval  expires  on 
October  31, 1995,  at  which  time  the 
Commission  will  evaluate  the  collection 
requirements  and  seek  further  approval 
from  OMB. 

National  Environmental  Policy  Act 

The  Commission  has  determined  that 
this  rulemaking  does  not  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  that  no  detailed 
statement  is  required  pursuant  .to  the 
National  Environmental  Policy  Act  of 
1969. 

Executive  Order  12778 

The  Chairman  of  the  National  Indian 
Gaming  Commission  has  certified  to  the 
Office  of  Management  and  Budget  that 
this  final  rule  meets  the  applicable 
standards  provided  in  §§  2|a)  and  2(b)(2) 
of  Executive  Order  12278,  "Qvil  Justice 


Reform,"  56  FR  55195,  October  25. 

1991. 

Anthony  ).  Hops. 

Chairman,  National  Indian  Gaming 
Commission. 

List  of  Subjects  in  25  CFR  Parts  531, 
533,  535,  537  and  539: 

Gaming,  Indian  lands. 

Title  25,  Chapter  ID,  of  the  Code  of 
Federal  Regulations  is  amended  by 
adding  parts  531,  533,  535,  537  and  539 
to  read  as  follows: 

PART  531— CONTENT  OF 
MANAGEMENT  CONTRACTS 

Sec 

531.1  Required  provisioDS. 

531.2  Prohibited  proviEions. 

Authority:  25  U.S.C.  81,  2706(b){10), 
2710(d)(9),  2711. 

§  531.1    Required  provisions. 

A  management  contract  previously 
approved  by  the  Secretary  of  the  Interior 
shall  conform  to  the  requirements 
contained  in  paragraphs  (c),  (d),  (e),  (f), 
(g)>  (h),  (i),  and  (j)  of  this  section  and  a 
management  contract  not  previously 
approved  by  the  Secretary  shall  conform 
to  all  of  the  requirements  contained  in 
this  section  in  the  manner  indicated. 

(a)  Governmental  authority.  Provide 
that  all  gaming  covered  by  the  contract 
will  be  conducted  in  accordance  with 
the  Indian  Gaming  Regulatory  Act 
(IGRA,  or  the  Act)  and  governing  tribal 
ordinance(s). 

(b)  Assignment  of  responsibilities. 
Enumerate  the  responsibilities  of  each 
of  the  parties  for  each  identifiable 
function,  including: 

(1)  Maintaining  and  improving  the 
gaming  fecility; 

(2)  Providing  operating  capital; 

(3)  Establishing  operating  days  and 
hours"; 

(4)  Hiring,  firing,  training  and 
promoting  employees; 

(5)  Maintaining  the  gaming 
operation's  books  and  records; 

(6)  Preparing  the  operation's  financial 
statements  and  reports; 

(7)  Paying  for  the  services  of  the 
independent  auditor  engaged  pursuant 
to  §  571.12  of  this  chapter; 

(8)  Hiring  and  supervising  security 
personnel: 

(9)  Providing  fire  protection  services; 

(10)  Setting  advertising  budget  and 
placing  advertising; 

(11)  Paying  bills  and  expenses; 

(12)  Establishing  and  administering 
employment  practices; 

(13)  Obtaining  and  maintaining 
insurance  coverage,  including.coverage 
of  public  liability  and  property  loss  or 
damage; 


(14)  Complying  with  all  applicable 
provisions  of  the  Internal  Revenue 
Code; 

(15)  Paying  the  cost  of  any  increased 
public  safety  services;  and 

(16)  If  applicable,  supplying  the 
National  Indian  Gaming  Commission 
(NIGC,  or  the  Commission)  with  all 
information  necessary  for  the 
Commission  to  comply  with  the 
regulations  of  the  Commission  issued 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA). 

(c)  Accounting.  Provide  for  the 
establishment  and  maintenance  of 
satisfactory  accounting  systems  and 
procedures  that  shall,  at  a  minimum: 

(1)  Include  an  adequate  system  of 
internal  accounting  controls; 

(2)  Permit  the  preparation  of  financial 
statements  in  accordance  with  generally 
accepted  accounting  principles; 

(3)  Be  susceptible  to  audit; 

(4)  Allow  a  class  II  gaming  operation, 
the  tribe,  and  the  Commission  to 
calculate  the  annual  fee  under  §  514.1  of 
this  chapter; 

(5)  Permit  the  calculation  and 
payment  of  the  manager's  fee;  and 

(6)  Provide  for  the  allocation  of 
operating  expenses  or  overhead 
expenses  among  the  tribe,  the  tribal 
gaming  operation,  the  contractor,  and 
any  other  user  of  shared  facilities  and 
services. 

(d)  Beporting.  Require  the 
management  contractor  to  provide  the 
tribal  governing  body  not  less  frequently 
than  monthly  with  verifiable  financial 
reports  or  all  information  necessary  to 
prepare  such  reports. 

(e)  Access.  Require  the  management 
contractor  to  provide  immediate  access 
to  the  gaming  operation,  including  its 
books  and  records,  by  appropriate  tribal 
officials,  who  shall  have: 

(1)  The  right  to  verify  the  daily  gross 
revenues  and  income  fi-om  the  gaming 
operation;  and 

(2)  Access  to  any  other  gaming-related 
information  the  tribe  deems  appropriate. 

(f)  Guaranteed  payment  to  tnbe. 
Provide  for  a  minimum  guaranteed 
monthly  payment  to  the  tribe  in  a  sum 
certain  that  has  preference  over  the 
retirement  of  development  and 
construction  costs. 

(g)  Development  and  construction 
costs.  Provide  an  agreed  upon  maximum 
dollar  amount  for  the  recoupment  of 
development  and  construction  costs. 

(h)  Term  limits.  Be  for  a  term  not  to 
exceed  five  (5)  years,  except  that  upon 
the  request  of  a  tribe,  the  Chairman  may 
authorize  a  contract  term  that  does  not 
exceed  seven  (7)  years  if  the  Chairman 
is  satisfied  that  the  capital  investment 
required,  and  the  income  projections, 
for  the  particular  gaming  operation 
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require  the  additional  time.  The  time 
period  shall  begin  running  no  later  than 
the  date  when  the  gaming  activities 
authorized  by  an  approved  management 
contract  begin. 

(i)  Compensation.  Detail  the  method 
of  compensating  and  reimbursing  the 
management  contractor.  If  a 
management  contract  provides  for  a 
percentage  fee,  such  fee  shall  be  either: 

(1)  Not  more  than  thirty  (30)  percent 
of  the  net  revenues  of  the  gaming 
operation  if  the  Chairman  determines 
that  such  percentage  is  reasonable 
considering  the  circumstances;  or 

(2)  Not  more  than  forty  (40)  percent  of 
the  net  revenues  if  the  Qiairman  is 
satisfied  that  the  capital  investment 
required  and  income  projections  for  the 
gaming  operation  require  the  additional 
fee. 

(j)  Termination  provisions.  Provide 
the  grounds  and  mechanisms  for 
modifying  or  terminating  the  contract 
(termination  of  the  contract  shall  not 
require  the  approval  of  the  Chairman). 

(k)  Dispute  provisions.  Contain  a 
mechanism  to  resolve  disputes  between: 

(1)  The  management  contractor  and 
customers,  consistent  with  the 
procedures  in  a  tribal  ordinance; 

(2)  The  management  contractor  and 
the  tribe;  and 

(3)  The  management  contractor  and 
the  gaming  operation  employees. 

(1)  Assignments  and  subcontracting. 
Indicate  whether  and  to  what  extent 
contract  assignments  and  subcontracting 
are  permissible. 

(m)  Ownership  interests.  Indicate 
whether  and  to  what  extent  changes  in 
the  ownership  interest  in  the 
management  contract  require  advance 
approval  by  the  tribe. 

(n)  Effective  date.  State  that  the 
contract  shall  not  be  effective  unless 
and  until  it  is  approved  by  the 
Chairman,  date  of  signature  of  the 
parties  notwithstanding. 

§531.2    ProhU>HMl  provisions. 

A  management  contract  shall  not 
transfer  or,  in  any  other  manner,  convey 
any  interest  in  land  or  other  real 
property,  unless  specific  statutory 
authority  exists  and  unless  clearly 
specified  in  writing  in  the  contract. 

PART  533— APPROVAL  OF 
MANAGEMENT  CONTRACTS 

633.1  Requirement  for  review  and  approval. 

533.2  Time  for  submitting  management 
contracts. 

533.3  Submission  of  management  contract 
for  approval. 

533.4  Action  by  the  Chaimian. 

533.5  Notice  of  noncompliance. 

533.6  Approval. 


Sec 

533.7    Void  agreements. 

Authority:  25  U.S.C.  81,  2706(b)(10). 
2710(dK9).  2711. 

f  533.1    Requirement  for  review  and 
approvaL 

Subject  to  the  Chairman's  approval, 
an  Indian  tribe  may  enter  into  a 
management  contract  for  the  operation 
of  a  class  II  or  class  III  gaming  activity. 

(a)  Such  contract  shall  become 
effective  upon  approval  by  the 
Chairman. 

(b)  Contract  approval  shall  be 
evidenced  by  a  Commission  document 
dated  and  signed  by  the  Chairman.  No 
other  means  of  approval  shall  be  valid. 

(c)  Contracts  approved  by  the 
Secretary  remain  effective  until 
approved  or  disapproved  by  the 
Qiairman. 

S  533.2    Time  for  sul>mitting  management 
contracts. 

A  tribe  or  a  management  contractor 
shall  submit  a  management  contract  to 
the  Chairman  for  review  as  follows: 

(a)  Contracts  approved  by  the 
Secretary,  within  sixty  (60)  days  after  a 
request  by  the  Chairman.  If  a  tribe  or  a 
management  contractor  fail  to  submit  all 
items  under  §  533.3  of  this  part  within 
60  days,  the  Chairman  may  deem  the 
contract  disapproved  and  shall  notify 
the  parties  of  their  rights  to  appeal 
under  part  539  of  this  chapter. 

(b)  All  other  contracts,  upon 
execution. 

S  533.3    Submission  of  management 
contract  for  approvaL 

A  tribe  shall  include  in  any  request 
for  approval  of  a  management  contract 
under  this  part: 

(a)  A  contract  containing: 

(1)  Original  signatures  of  an 
authorized  official  of  the  tribe  and  the 
management  contractor; 

(2)  A  representation  that  the  contract 
as  submitted  to  the  Chairman  is  the 
entirety  of  the  agreement  among  the 
parties;  and 

(3)(i)  If  the  contract  has  been 
approved  by  the  Secretary,  terms  that 
meet  the  requirements  of  §§  531.1(c), 
(d).  (e).  (f).  (g),  (h),  (i),  and  (j)  and  §  531.2 
of  this  chapter;  or 

(ii)  Terms  that  meet  the  requirements 
of  part  531  of  this  chapter. 

(d)  a  letter,  signed  by  the  tribal 
chairman,  setting  out  the  authority  of  an 
authorized  tribal  official  to  act  for  the 
tribe  concerning  the  management 
contract. 

(c)  Copies  of  documents  evidencing 
the  authority  under  paragraph  (b)  of  this 
section. 

(d)  A  list  of  all  persons  and  entities 
identified  in  §§  537.1(a)  and  537.1(c)(1) 
of  this  chapter,  and  either: 


(1)  The  information  required  under 
§  537.1(b)(1)  of  this  chapter  for  Class  II 
gaming  contracts  and  §  537.1(b)(l)(i)  of 
this  chapter  for  class  III  gaming 
contracts;  or 

(2)  The  dates  on  which  the 
information  was  previously  submitted. 

(e)  (1)  For  new  contracts  and  new 
operations,  a  three  (3)-year  business 
plan  which  sets  forth  the  parties'  goals, 
objectives,  budgets,  financial  plans,  and 
related  matters;  or 

(2)  For  existing  contracts,  income 
statements  and  sources  and  uses  of 
funds  statements  for  the  previous  three 
(3)  years;  or 

(3)  For  new  contracts  for  existing 
operations,  a  three  (3)  year  business 
plan  which  sets  forth  the  parties  goals, 
objectives,  budgets,  financial  plans,  and 
related  matters,  and  income  statements 
and  sources  and  uses  of  funds 
statements  for  the  previous  three  (3) 
years. 

(f)  If  applicable,  a  justification, 
consistent  with  the  provisions  of 

§  531.1(h)  of  this  chapter,  for  a  term 
limit  in  excess  of  five  (5)  years,  but  not 
exceeding  seven  (7)  years. 

(g)  If  applicable,  a  justification, 
consistent  with  the  provisions  of 
§531.1(i)  of  this  chapter,  for  a  fee  in 
excess  of  thirty  (30)  f>ercent,  but  not 
exceeding  forty  (40)  percent. 

S  533.4    Action  by  ths  Chairman. 

(a)  The  Chairman  shall  provide  notice 
of  noncompliance  under  §533.5  of  this 
part,  or  shall  approve  or  disapprove  a 
management  contract  applying  the 
standards  contained  in  §  533.6  of  this 
part,  within  180  days  of  the  date  on 
which  the  Chairman  receives  a  complete 
submission  under  §  533.3  of  this  part, 
unless  the  Chairman  notifies  the  tribe 
and  management  contractor  in  writing 
of  the  need  for  an  extension  of  up  to 
ninety  (90)  days. 

(b)  A  tribe  may  bring  an  action  in  a 
U.S.  district  court  to  compel  action  by 
the  Chairman: 

(1)  After  180  days  following  the  date 
on  which  the  Chairman  receives  a 
complete  submission  if  the  Chairman 
does  not  provide  notice  of 
noncompliance  or  approve  or 
disapprove  the  contract  under  this  part: 
or 

(2)  After  270  days  following  the 
Chairman's  receipt  of  a  complete 
submission  if  the  Chairman  has  told  the 
tribe  and  management  contractor  in 
vn-iting  of  the  need  for  an  extension  and 
has  not  provided  notice  of 
noncompliance  or  approved  or 
disapproved  the  contract  under  this 
part. 
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%  533.S    Notlc<  of  woticoiiiplltno. 

(a)  If  a  management  contract 

i>reviously  approved  by  the  Secretary 
ails  to  meet  tne  requirements  of  this 
part,  the  Chairman  shall  notify  the  tribe 
and  management  contractor,  in  writing, 
of  the  specific  areas  of  noncompliance. 

(1)  The  Chairman  shall  allow  the  tribe 
and  the  management  contractor  120 
days  from  receipt  of  such  notice  to 
modify  the  contract. 

(2)  U  the  Secretary  approved  a 
management  contract  before  October  17, 
1988.  the  Chairman  shall  allow  the  tribe 
and  the  management  contractor  180 
days  from  receipt  of  such  notiHcation  to 
modify  the  contract. 

(b)  If  a  tribe  and  a  management 
contractor  fail  to  modify  a  management 
contract  within  the  time  provided,  the 
Chairman  may: 

(1)  Disapprove  the  management 
contract,  or 

(2)  Approve  the  management  contract 
subject  to  the  required  modiHcations  if: 

(i)  All  modifications  benefit  the  tribe; 

(ii)  The  modifications  are  required  to 
bring  the  contract  into  statutory 
compliance;  and 

(iii)  The  modifications  are  all  agreed 
to  by  the  management  contractor. 

§  533.6    Approval. 

(a)  The  Chairman  may  approve  a 
management  contract  if  it  meets  the 
standards  of  part  531  of  this  chapter  and 
§533.3  of  this  part; 

(b)  The  Chairman  shall  disapprove  a 
management  contract  for  class  U  gaming 
if  he  or  she  determines  that — 

(1)  Any  person  with  a  direct  or 
indirect  financial  interest  in,  or  having 
management  responsibility  for,  a 
management  contract: 

(i)  Is  an  elected  member  of  the 
governing  body  of  the  tribe  that  is  party 
to  the  management  contract: 

(ii)  Has  been  convicted  of  any  felony 
or  any  misdemeanor  gaming  offense; 

(iii)  Has  knowingly  and  willfully 
provided  materially  false  statements  or 
information  to  the  Commission  or  to  a 
tribe; 

(iv)  Has  refused  to  respond  to 
questions  asked  by  the  Chairman  in 
accordance  with  his  responsibilities 
under  this  part;  or 

(v)  Is  determined  by  the  Chairman  to 
be  a  person  whose  prior  activities, 
,  criminal  record,  if  any,  or  reputation, 
habits,  and  associations  pose  a  threat  to 
the  public  interest  or  to  the  effective 
regulation  and  control  of  gaming,  or 
create  or  enhance  the  dangers  of 
unsuitable,  unfair,  or  illegal  practices, 
methods,  and  activities  in  the  conduct 
of  gaming  or  the  carrying  on  of  related 
business  and  financial  arrangements; 

(2)  The  management  contractor  or  its 
agents  have  unduly  interfered  with  or 


influenced  for  advantage,  or  have  tried 
to  unduly  interfere  with  or  infhience  for 
advantage,  any  decision  or  fnocesi  of 
tribal  government  relating  to  the  gaming 
operation: 

(3)  The  management  contractor  or  its 
agents  has  deliberately  or  substantially 
failed  to  follow  the  terms  of  the 
management  contract  or  the  tribal 
gaming  ordinance  or  resolution  adopted 
and  approved  pursuant  to  this  Act:  or 

(4)  A  trustee,  exercising  the  skill  and 
diligence  to  which  a  trustee  is 
commonly  held,  would  not  approve  the 
contract. 

(c)  The  Chairman  may  disapprove  a 
management  contract  for  class  m 
gaming  if  he  or  she  determines  that  a 
person  with  a  financial  interest  in,  or 
management  responsibility  for,  a 
management  contract  is  a  person  whose 
prior  activities,  criminal  record,  if  any, 
or  reputation,  habits,  and  associations 
pose  a  threat  to  the  public  interest  or  to 
the  effective  regulation  and  control  of 
gaming,  or  areata  or  enhance  the 
dangers  of  unsuitable,  imfair,  or  illegal 
practices,  methods,  and  activities  in  the 
conduct  of  gaming  or  the  carrying  on  of 
related  business  and  financial 
arrangements. 

f  533.7    VoidagrMinents. 

Management  contracts  and  changes  in 
p>ersons  with  a  financial  interest  in  or 
management  responsibility  for  a 
management  contract,  that  have  not 
been  approved  by  the  Secretary  of  the 
Interior  or  the  Chairman  in  accordance 
with  the  requirements  of  this  part,  are 
void. 

PART  535— POST-APPROVAL 
PROCEDURES 

535.1  Modificationt. 

535.2  Assignments. 

535.3  Post-approval  noncompliance. 
Amhsrity:  25  U^.C.  81.  2706(b)(10). 

2710(d)(9),  2711. 

§535.1    Modifications. 

(a)  Subject  to  the  Chairman's 
approval,  a  tribe  may  enter  into  a 
modification  of  a  management  contract 
for  the  operation  of  a  class  II  or  class  UI 
gaming  activity. 

(b)  A  tribe  shall  submit  a  modification 
to  the  Chairman  upon  its  execution. 

(c)  A  tribe  shall  include  in  any  request 
for  approval  of  a  modification  under 
this  part: 

(ij  A  modification  containing  original 
signatures  of  an  authorized  official  of 
the  tribe  and  the  management  contractor 
and  terms  that  meet  the  applicable 
requirements  of  part  531  of  this  chapter; 

(2)  A  letter,  signed  bv  the  tribal 
chairman,  setting  out  the  authority  of  an 


authorized  tribal  official  to  ud  for  the 
tribe  concerning  the  modification: 

(3)  Copies  of  documents  evidencing 
the  authority  under  paragraph  (cK2)  o^ 
this  section: 

(4)  If  the  modification  involves  a 
change  in  person  (s)  having  a  direct  or 
indirect  financial  interest  in  the 
management  contract  or  having 
management  responsibility  for  the 
management  contract,  a  list  of  such 
person(s]  and  either: 

(i)  The  information  required  under 
§  537.1(b)(1)  of  this  chapter  for  class  n 
gaming  contracts  or  §  537.1(b)(l)(i}  of 
this  chapter  for  class  III  gaming 
contracts:  or 

(ii)  The  dates  on  which  the 
information  was  previously  submitted; 

(5)  If  applicable,  a  justification, 
consistent  with  the  provisions  of 

§  531.1(h)  of  this  chapter,  for  a  term 
limit  in  excess  of  five  (5)  years,  but  not 
exceeding  seven  (7)  years;  and 

(6)  if  applicable,  a  justification, 
consistent  with  the  provisions  of 
§531.1(i)  of  this  chapter,  for  a 
management  fee  in  excess  of  tfiirty  (30) 
percent,  but  not  exceeding  forty  (40) 
percent. 

(d)  For  modifications  which  do  not 
require  a  background  investigation 
under  part  537  of  this  chapter,  the 
Chairman  shall  have  thirty  (30)  days 
from  receipt  to  approve  or  disapprove  a 
modification,  or  to  notify  the  parties 
that  an  additional  thirty  (30)  days  is 
reouired  to  reach  a  decision. 

(1)  When  a  modification  requires  a 
background  investigation  under  part  537 
of  this  chapter,  the  Chairman  shall 
approve  or  disapprove  such 
modification  as  soon  as  practicable  but 
in  no  event  later  than  180  days  after  the 
Chairman  receives  it; 

(2)  If  the  Chairman  does  not  approve 
or  disapprove,  he  shall  respond  in 
accordance  with  the  service  provisions 
of  part  519  of  this  chapter  noting  that  no 
action  has  been  taken  on  the  proposed 
modification.  The  request  shall 
therefore  be  deemed  disapproved  and 
the  parties  shall  have  thirty  (30)  days  to 
appeal  the  decision  under  part  539  of 
this  chapter. 

(e)  (1)  The  Chairman  may  approve  a 
modification  to  a  management  contract 
if  the  modification  meets  the 
submission  requirements  of  paragraph 
(c)  of  this  section. 

(2)  The  Chairman  shall  disapprove  a 
modification  of  a  management  contrsKt 
for  class  U  gaming  if  he  or  she 
determines  that  the  conditions 
contained  in  §  533.6(b)  of  this  chapter 
apply. 

(3)  The  Chairman  may  disapprove  a 
modification  of  a  management  contract 
for  class  ID  gaming  if  he  or  she 
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determines  that  the  conditions 
contained  in  §  533.6(c)  of  this  chapter 
apply. 

(0  Modifications  that  have  not  been 
approved  by  the  Chairman  in 
accordance  with  the  requirements  of 
this  part  are  void. 

I53S.2    Assignmentt. 

Subject  to  the  approval  of  the 
Chairman,  a  management  contractor 
may  assign  its  rights  under  a 
management  contract  to  the  extent 
permitted  by  the  contract.  A  tribe  or  a 
management  contractor  shall  submit 
such  assignment  to  the  Chairman  upon 
execution.  The  Chairman  shall  approve 
or  disapprove  an  assignment  applying 
the  standards  of,  and  within  the  time 
provided  by  §§  535.1(d)  and  535.1(e)  of 
this  part. 

§535.3    Post-approval  noncompliance. 

If  the  Chairman  learns  of  any  action 
or  condition  that  violates  the  standards 
contained  in  parts  531,  533,  535,  and 
537  of  this  chapter,  the  Chairman  may 
require  modifications  of,  or  may  void,  a 
management  contract  approved  by  the 
Chairman  under  such  sections,  after 
providing  the  parties  an  opportunity  for 
a  hearing  before  the  Chairman  and  a 
subsequent  api>eal  to  the  Commission  as 
set  forth  in  part  577  of  this  chapter.  The 
Chairman  will  initiate  modification 
proceedings  by  serving  the  parties, 
specifying  the  grounds  for  modification. 
The  parties  will  have  thirty  (30)  days  to 
request  a  hearing  or  respond  with 
objections.  Within  thirty  (30)  days  of 
receiving  a  request  for  a  hearing,  the 
Chairman  will  hold  a  hearing  and 
receive  oral  presentations  and  written 
submissions.  The  Chairman  will  make 
his  decision  on  the  basis  of  the 
developed  record  and  notify  the  parties 
of  his/her  decision  and  of  their  right  to 
appeal. 

PART  537— BACKGROUND 
INVESTIGATIONS  FOR  PERSONS  OR 
ENTITIES  WITH  A  HNANCIAL 
INTEREST  IN,  OR  HAVING 
MANAGEMENT  RESPONSIBILITY  FOR, 
A  MANAGEMENT  CONTRACT 

Sec. 

537.1  Applications  for  approval.   • 

537.2  Submission  of  iMckground 
information. 

537.3  Fees  for  background  investigations. 
5:<7  4    Determinations. 

Authority:  25  U.S.C.  81.  2706(b)(10). 
2710{dK9).  2711. 

9  537.1    Applications  for  approval. 

(a)  For  each  management  contract  for 
class  II  gaming,  the  Chairman  shall 
conduct  or  cause  to  be  conducted  a 
background  investigation  of: 


(1)  Each  person  with  management 
responsibility  for  a  management 
contract; 

(2)  Each  person  who  is  a  director  of 
a  corporation  that  is  a  party  to  a 
management  contract; 

(3)  The  ten  (10)  persons  who  have  the 
greatest  direct  or  indirect  financial 
interest  in  a  management  contract; 

(4)  Any  entity  with  a  financial  interest 
in  a  management  contract  (in  the  case  of 
institutional  investors,  the  Chairman 
may  exercise  discretion  and  reduce  the 
scope  of  the  information  to  be  furnished 
and  the  background  investigation  to  be 
conducted);  and 

(5)  Any  other  person  with  a  direct  or 
indirect  financial  interest  in  a 
management  contract  otherwise 
designated  by  the  Commission. 

(b)  For  eacn  natural  person  identified 
in  paragraph  (a)  of  this  section,  the 
management  contractor  shall  provide  to 
the  Commission  the  following 
information: 

[\)  Required  information,  (i)  Full 
name,  other  names  used  (oral  or 
written),  social  security  number(s).  birth 
date,  place  of  birth,  citizenship,  and 
gender; 

(ii)  A  current  photograph,  driver's 
license  number,  and  a  list  of  all 
languages  spoken  or  written; 

(iii)  Business  and  employment 
positions  held,  and  business  and 
residence  addresses  currently  and  for 
the  previous  ten  (10)  years;  the  city, 
state  and  country  of  residence  from  age 
eighteen  (18)  to  the  present; 

(iv)  The  names  and  current  addresses 
of  at  least  three  (3)  personal  references, 
including  one  personal  reference  who 
was  acquainted  with  the  person  at  each 
different  residence  location  for  the  past 
five  (5)  years; 

(v)  Current  business  and  residence 
telephone  numbers; 

(vi)  A  description  of  any  previous 
business  relationships  with  Indian 
tribes,  including  ownership  interests  in 
those  businesses; 

(vii)  A  description  of  any  previous 
business  relationships  with  the  gaming 
industry  generally,  including  ownership 
interests  in  those  businesses; 

(viii)  The  name  and  address  of  any 
licensing  or  regulatory  agency  with 
which  the  person  has  filed  an 
application  for  a  license  or  permit 
relating  to  gaming,  whether  or  not  such 
license  or  permit  was  granted; 

(ix)  For  each  gaming  offense  and  for 
each  felony  for  which  there  is  an 
ongoing  prosecution  or  a  conviction,  the 
name  and  address  of  the  court  involved, 
the  charge,  and  the  dates  of  the  charge 
and  of  the  disposition; 

(x)  For  each  misdemeanor  conviction 
or  ongoing  misdemeanor  prosecution 


(excluding  minor  traffic  violations) 
within  ten  (10)  years  of  the  date  of  the 
application,  the  name  and  address  of  the 
court  involved,  and  the  dates  of  the 
prosecution  and  the  disposition; 

(xi)  A  complete  financial  statement 
showing  all  sources  of  income  for  the 

firevious  three  (3)  years,  and  assets, 
labilities,  and  net  worth  as  of  the  date 
of  the  submission;  and 

(xii)  For  each  criminal  charge 
(excluding  minor  traffic  charges) 
regardless  of  whether  or  not  it  resulted 
in  a  conviction,  if  such  criminal  charge 
is  within  10  years  of  the  date  of  the 
application  and  is  not  otherwise  listed 
pursuant  to  paragraphs  (b){l)(ix)  or 
(b)(l)(x]  of  this  section,  the  name  and 
address  of  the  court  involved,  the 
criminal  charge,  and  the  dates  of  the 
charge  and  the  disposition. 

(2)  Fingerprints.  The  management 
contractor  shall  arrange  with  an 
appropriate  federal,  state,  or  tribal  law 
enforcement  authority  to  supply  the 
Commission  with  a  completed  form  FD- 
258.  Applicant  Fingerprint  Card, 
(provided  by  the  Commission),  for  each 
person  for  whom  background 
information  is  provided  under  this 
section. 

(3)  Responses  to  Questions.  Each 
person  with  a  direct  or  indirect  financial 
interest  in  a  management  contract  or 
management  responsibility  for  a 
management  contract  shall  respond 
within  thirty  (30)  days  to  written  or  oral 
questions  propounded  by  the  Chairman. 

(4)  Privacy  notice.  In  compliance  with 
the  Privacy  Act  of  1974,  each  person 
required  to  submit  information  under 
this  section  shall  sign  and  submit  the 
following  statement: 

Solicitation  of  the  information  in  this 
section  is  authorized  by  25  U.S.C  2701  et 
seq.  The  purpose  of  the  requested 
information  is  to  determine  the  suitability  of 
individuals  with  a  financial  interest  in,  or 
having  management  responsibility  for.  a 
management  contract.  The  information  will 
he  used  by  the  National  Indian  Gaming 
Commission  memt)ers  and  staff  and  Indian 
tribal  officials  who  have  need  for  the 
information  in  the  performance  of  their 
official  duties.  The  information  may  be 
disclosed  to  appropriate  federal,  tribal,  state, 
or  foreign  law  enforcement  and  regulatory 
agencies  in  connection  with  a  background 
investigation  or  when  relevant  to  civil, 
criminal  or  regulatory  Investigations  or 
prosecutions  or  investigations  of  activities 
while  associated  with  a  gaming  operation. 
Failure  to  consent  to  the  disclosures 
indicated  in  this  statement  will  mean  that  the 
Chairman  of  the  National  Indian  Gaming 
Commission  will  be  unable  to  approve  the 
contract  in  which  the  person  has  a  financial 
interest  or  management  responsibility. 

The  disclosure  of  a  persons'  Social 
Security  Number  (SSN)  is  voluntary. 
However,  failure  to  supply  a  SSN  may  result 
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in  erron  in  processing  the  infonnatioa 
provided. 

(5)  NtOice  regarding  false  statements. 
Each  p>erson  required  to  submit 
information  under  this  section  shall  sign 
and  submit  the  following  statement: 

A  Mae  statement  knowingly  and  willfully 
provided  in  any  of  the  information  pursuant 
to  this  section  may  be  grounds  for  not 
approving  the  contract  in  which  I  have  a 
financial  interest  or  management 
responsibility,  or  far  disapproving  ot  voiding 
such  contract  after  it  is  approved  by  the 
Chairman  of  the  ^4atiooal  Indian  Gaming 
Commission.  Also,  I  may  be  punished  by  Gne 
or  imprisonment  (U.S.  Code,  title  18,  section 
1001). 

(c)  For  each  entity  identified  in 
paragraph  (a)(4)  of  this  section,  the 
ii^anageroent  contractor  shall  provide  to 
the  Commission  the  following 
infomiition: 

(1)  Lis:  of  individuals,  (i)  Each  of  the 
ten  (10)  largest  beneBciaries  and  the 
trustees  when  the  entity  is  a  trust; 

(ii)  Each  of  the  ten  (10)  largest 
partners  when  the  entity  is  a 
partnership;  and 

(iii)  Each  person  who  is  a  director  or 
who  is  one  of  the  ten  (10)  largest  holders 
of  the  issued  and  outstanding  stock 
alone  or  in  combination  with  another 
stockholder  who  is  a  spouse,  parent, 
child  or  sibling  when  the  entity  is  a 
corporation. 

(2)  Required  information,  (i)  The 
information  required  in  paragraph 
(b)(l)(i)  of  this  section  for  each 
individual  identified  in  paragraph  (c)(l] 
of  this  section; 

(ii)  Copies  of  documents  establishing 
the  existence  of  the  entity,  such  as  the 
partnership  agreement,  the  trust 
agreement,  or  the  articles  of 
incorporation; 

(iii)  Copies  of  documents  designating 
the  person  who  is  charged  with  acting 
on  behalf  of  the  entity; 

(iv)  Copies  of  bylaws  or  other 
documents  that  provide  the  day-to-day 
operating  rules  for  the  organization; 

(v)  A  description  of  any  previous 
business  relationships  with  Indian 
tribes,  including  ownership  interests  in 
those  businesses; 

(vi)  A  description  of  any  previous 
business  relationships  with  the  gaming 
industry  generally,  including  ownership 
interests  in  those  businesses; 

(vii)  The  name  ajid  address  of  any 
licensing  or  regulatory  agency  with 
which  the  entity  has  ^led  an  application 
for  a  license  or  permit  relating  to 
gaming,  whether  or  not  such  license  or 
permit  was  granted; 

(viii)  For  each  gaming  offense  and  for 
each  felony  for  which  there  is  an 
ongoing  prosecution  or  a  conviction,  the 
name  and  address  of  the  court  involved. 


the  charge,  and  the  dates  of  the  charge 
and  disposition; 

(ix)  For  each  misdemeanor  conviction 
or  ongoing  misdemeanor  prosecution 
within  ten  (10)  years  of  the  date  of  the 
application,  the  name  and  address  of  the 
court  involved,  and  the  dates  of  the 
prosecution  and  disposition; 

(x)  Complete  financial  statements  for 
the  previous  three  (3)  fiscal  years;  and 

(xi)  For  each  criminal  charge 
(excluding  minor  traffic  charges) 
whether  at  not  there  is  a  conviction,  if 
such  criminal  charge  is  within  10  years 
of  the  date  of  the  application  and  is  not 
otherwise  listed  pursuant  to  paragraph 
(c)(l)(viii)  or  (c)(l)(ix)  of  this  section, 
the  criminal  charge,  the  name  and 
address  of  the  court  involved  and  the 
dates  of  the  charge  and  disposition. 

(3)  Responses  to  questions.  Each 
entity  with  a  direct  or  indirect  financial 
interest  in  a  management  contract  shall 
respond  within  thirty  (30)  days  to 
written  or  oral  questions  propounded  by 
the  Chairman. 

(4)  Notice  regarding  false  statements. 
Each  entity  required  to  submit 
informaticm  under  this  section  shall  sign 
and  submit  the  following  statement: 

A  bise  statement  knowingly  and  willfully 
provided  in  any  of  the  information  pursuant 
to  this  section  may  be  grounds  for  not 
approving  the  contract  in  which  we  have  a 
financial  interest,  or  for  disapproving  or 
voiding  such  contract  after  it  is  approved  by 
the  Chairman  of  the  National  Indian  Gaming 
Commission.  Also,  we  may  be  punished  by 
fine  or  imprisonment  (U.S.  Code,  title  18, 
section  1001 ). 

§537.2    SubmlMlon o( background 
infonnation. 

A  management  contractor  shall 
submit  the  background  information 
required  in  §  537.1  of  this  part: 

(a)  in  sufficient  time  to  permit  the 
Commission  to  complete  its  backgroiuid 
investigation  by  the  time  the  individual 
is  to  assume  management  responsibility 
for.  or  the  management  contractor  is  to 
begin  managing,  the  gaming  operation; 
and 

(b)  %vithin  ten  (10)  days  of  any 
proposed  change  in  financial  interest. 

S  537.3    F«M  for  background 
Investigations. 

(a)  A  management  contractor  shall 
pay  to  the  Commission  or  the 
contractor(s)  designated  by  the 
Commission  the  cost  of  all  background 
investigations  conducted  under  this 
part. 

(b)  The  management  contractor  shall 
post  a  bond,  letter  of  credit,  or  deposit 
with  the  Commission  to  cover  the  cost 
of  the  background  investigations  as 
follows: 


(1)  Management  omtractor  (party  to 
the  contract)— SIO.OOO 

(2)  Each  individual  and  entity  with  a 
financial  interest  in  the  contract — 
$5,000 

(c)  The  management  contractor  shall 
be  billed  for  the  costs  of  the 
investigation  as  it  proceeds;  the 
investigation  shall  be  suspended  if  the 
unpaid  costs  exceed  the  amount  of  the 
bond,  letter  of  credit,  or  deposit 
available. 

(1)  An  investigation  will  be 
terminated  if  any  bills  remain  unpaid 
for  more  than  thirty  (30)  days. 

(2)  A  terminated  investigation  will 
preclude  the  Chairman  from  making  the 
necessary  determinations  and  resuh  in  a 
disapproval  of  a  management  contract. 

(d)  The  bond,  letter  of  credit  or 
deposit  will  be  returned  to  the 
management  contractor  when  all  bills 
have  been  paid  and  the  investigations 
have  been  completed  or  terminated. 

S537^    Dctsrmlnatkyw. 

The  Chairman  shall  determine 
whether  the  results  of  a  background 
investigation  preclude  the  Chairman 
from  approving  a  management  contract 
because  of  the  individual  disqualifying 
factors  contained  in  §  533.6(b)(1)  of  th^ 
chapter.  The  Chairman  shall  promptly 
notify  the  tribe  and  management 
contractor  if  any  findings  preclude  the 
Chairman  from  approving  a 
management  contract  or  a  change  in 
financial  interest. 


PART  53»-APPEALS 

539. 1  Scope  of  this  part. 

539.2  Appeals. 

Anthority:  25  U.S.C.  81,  2706(b)(10), 
2710(d)(9).  2711. 

S539.1    Scop*  of  ttOs  part 

This  part  applies  to  appeals  fi^m  the 
Chairman's  decision  to  approve  or 
disapprove  a  management  contract 
under  this  chapter,  except  that  appeals 
from  the  Chairman's  decision  to  require 
modification  of  or  to  void  a  management 
contract  subsequent  to  his  or  her  initial 
approval  are  addressed  elsewhere  in 
this  chapter. 

S  539.2    Appeals. 

A  party  may  appeal  the  Chairman's 
disapproval  of  a  management  contract 
or  modification  under  parts  533  or  535 
of  this  chapter  to  the  Commission.  Such 
an  appeal  shall  be  filed  with  the 
Commission  within  thirty  (30)  days  after 
the  Chairman  serves  his  or  her 
determination  pursuant  to  part  519  of 
this  chapter.  Failure  to  file  an  appeal 
within  the  time  provided  by  this  section 
shall  result  in  a  waiver  of  the 
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opportunity  for  an  appeal.  An  appeal 
under  this  section  shall  specify  the 
reasons  why  the  person  believes  the 
Chairman's  determination  to  be 
erroneous,  and  shall  include  supporting 
documentation,  if  any.  Within  thirty 
(30)  days  after  receipt  of  the  appeal,  the 
Commission  shall  render  a  decision 
unless  the  appellant  elects  to  provide 
the  Commission  additional  time,  not  to 
exceed  an  additional  thirty  (30)  days,  to 
render  a  decision.  In  the  absence  of  a 
decision  within  the  time  provided,  the 
Chairman's  decision  shall  constitute  the 
flnal  decision  of  the  Commission. 

|FR  Doc.  93-1064  Filed  1-21-93:  8;45  am) 

BILLmO  CODE  7566-41 

25  CFR  Parts  571, 573,  575,  577 
RIN3141-AA02 

Compliance  and  Enforcemant 
Proceciures  Under  the  Indian  Gaming 
Regulatory  Act 

AGENCY:  National  Indian  Gaming 
'  Commission. 
ACTION:  Final  rule. 

SUMMARY:  The  National  Indian  Gaming 
Commission  is  publishing  regulations  to 
implement  the  compliance  and 
enforcement  provisions  of  the  Indian 
Gaming  Regulatory  Act  of  1988.  The 
rule  establishes  procedures  for 
monitoring  and  investigations, 
enforcement,  civil  fines,  and  appeals  to 
the*Commission. 

EFFECTIVE  DATE:  This  rule  becomes 
effective  on  February  22, 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Neil  Stoloff  at  202-632-7003  ext.  35.  or 
by  facsimile  at  202-632-7066  (not  toll- 
free  numbers). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Indian  Gaming  Regulatory  Act 
(IGRA,  or  the  Act).  25  U.S.C.  2701  et 
seq.,  was  signed  into  law  on  October  17, 
1988.  The  Act  establishes  the  National 
Indian  Gaming  Commission  (NIGC,  or 
the  Commission).  Under  the  IGRA,  the 
Commission  is  charged  with  regulating 
class  n  gaming,  and  certain  aspects  of 
class  in  gaming. 

On  August  15,  1991,  the  Commission 
published  a  final  rule  (56  FR  40702) 
requiring  class  II  gaming  operations  to 
compute  and  pay  to  the  Coinmission  the 
annual  fees  required  by  section  2717  of 
the  Act.  On  April  9, 1992  (57  FR  12382). 
the  Commission  published  a  final  rule 
that  defines  key  statutory  terms,  notably 
clarifying  the  distinctions  between  class 
II  gaming  (regulated  by  tribes  and  the 
Commission)  and  class  III  gaming 


(regulated  under  negotiated  tribal-state 
compacts). 

On  July  9.  1992  (57  FR  30584).  the 
Commission  proposed  regulations  to 
implement  the  Commission's  authority 
to  enforce  federal  and  tribal  gaming 
requirements.  Those  rules  are  being 
published  in  final  form  today.  The 
Commission  is  publishing  final  rules 
separately  regarding  its  review  and 
approval  of  tribal  gaming  ordinances 
and  resolutions  under  sections  2710  and 
2712  of  the  Act,  and  its  review  and 
approval  of  management  contracts 
under  sections  2710(d)(9),  2711.  and 
2712  of  the  Act  and  25  U.S.C.  81.  The 
Commission  published  proposed  rules 
regarding  the  Freedom  of  information 
Act  on  November  24. 1992  (57  FR 
55212).  In  the  near  future,  the 
Commission  will  publish  proposed 
rules  regarding  the  National 
Environmental  Policy  Act  and  tribal 
self-regulation  under  section  2710(c)  of 
the  Act. 

In  tlie  preamble  to  the  proposed  rule 
(57  FR  30584,  July  9,  1992),  the 
Commission  provided  a  detailed 
discussion  of  the  rule's  provisions  and 
invited  the  public  to  comment  on  both 
the  basic  approach  of  the  regulations 
and  any  specific  issues  that  commenters 
identified.  Comments  received  and  the 
Commission's  responses  to  those 
comments  are  summarized  below. 

General  Comments 

One  commenter  asked  that  the 
Commission  clarify  the  regulatory  roles 
of  the  Commission,  the  states,  and  the 
tribes. 

The  IGRA  classifies  Indian  gaming 
into  class  I,  class  II.  and  class  ID. 
Regulatory  definitions  of  these  terms 
can  be  found  in  25  CFR  part  502  (57  FR 
12392,  April  9. 1992).  The  tribes  have 
exclusive  jurisdiction  over  class  I 
gaming.  Class  II  gaming  is  regulated  by 
the  tribes  and  the  Commission.  Class  III 
gaming  is  regulated  by  individual  tribes 
and  states  under  negotiated  tribal-state 
compacts,  with  the  Commission 
exercising  a  role  that  is  limited  mostly 
to  its  review,  approval,  and  monitoring 
of  management  contracts  and  tribal 
ordinances  related  to  gaming. 

The  Commission  has  addmi  a  new 
part  501,  Purpose  and  Scope,  that  spells 
out  the  overlapping  jurisdictions  of  a 
tribe,  the  Commission,  and  a  state 
(when  a  tribal-state  compact  is  in  effect). 
Tribes  may  add  their  own  requirements 
to  Indian  gaming  so  long  as  those 
requirements  are  consistent  with  and  no 
less  stringent  than  the  IGRA,  the 
Commission's  regulations,  or  a  compact 
for  class  IH  gaming. 

A  state  official  noted  that  class  UI 
tribal-state  compacts  may  require  that 


Indian  gaming  operations  meet  certain 
conditions,  yet  state  officials  have  little 
authority  on  Indian  lands  to  ensure  that 
those  conditions  are  met.  According  to 
this  commenter.  the  Commission  should 
address  this  situation  directly  in  its 
rules  because  the  Commission  "may 
offer  the  only  practical  means  of 
determining  compliance  with  these 
compacts." 

The  Commission  disagrees.  Section 
2710(d)(3)(C)  of  the  IGRA  authorizes  a 
state  to  negotiate  with  a  tribe  over  the 
allocation  of  criminal  and  civil 
jurisdiction  over  class  III  gaming  on 
Indian  lands,  and  to  provide  remedies 
in  the  compact  for  breach  of  contract. 
Section  2710(d)(7)(A)  of  the  Act  vests 
jurisdiction  over  compact  disputes  with 
the  U.S.  district  courts. 

One  commenter  suggested  that  the 
Commission  establish  "a  f6rmal 
mechanism  whereby  the  Commission 
receives  all  notices  of  violations  and 
complaints  filed  by  the  state  or  tribal 
regulatory  bodies  against  Class  II  and  III 
gaming  establishments." 

The  Commission  agrees  that 
information  relating  to  tribal  and  state 
enforcement  of  gaming  requirements 
would  help  the  Commission  meet  its 
responsibilities  under  the  Act.  These 
responsibilities  include  evaluating 
petitions  for  self-regulation,  formulating 
an  effective  inspection  scheme,  and 
evaluating  a  re$[>ondent's  history  of 
violations  under  25  CFR  575.4(c). 
among  other  things.  Accordingly,  the 
Commission  has  added  a  new  paragraph 
(d)  to  §  571.7,  which  requires  a  gaming 
operation  to  maintain  copies  of  all 
enforcement  actions  that  the  tribe  or  a 
state  has  taken  against  the  operation, 
noting  the  final  disposition  of  each  case. 

The  same  commenter  questioned 
whether  the  regulations  require  class  II 
and  class  III  operations  to  submit 
"internal  and  accounting  controls"  to 
the  Commission. 

The  Commission  has  elected  not  to 
require  gaming  operations  to  submit 
detailed  descriptions  of  internal 
procedures.  Under  the  IGRA.  the  tribe  is 
the  primary  regulator  of  gaming  on 
Indian  lands,  with  the  Commission 
playing  an  oversight  role.  As  such,  the 
tribes  will  ensure  that  adequate  controls 
are  in  place  to  meet  their  obligations 
under  the  Act. 

Part  571 — Monitoring  and 
Investigations 

One  commenter  questioned  whether 
under  part  571.  the  Commission's 
representative  would  be  authorized  to 
take  sworn  statements  from  witnesses  in 
class  II  and  class  III  establishments. 

The  Commission  does  not  intend  to 
take  sworn  statements  when  conducting 
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routine  inspections.  When  sworn 
testimony  is  needed  as  part  of  a 
Commission  investigation  or  other 
proceeding,  the  Commission  will  follow 
the  procedures  contained  in  §571.11. 

Tne  same  commenter  suggested  that 
part  571  should  include  a  requirement 
that  all  records  "be  complete,  accurate 
and  legible  and  stored  in  some  type  of 
order  " 

The  Commission  believes  that  such  a 
requirement  is  already  embodied  in 
§  571.7(a).  which  requires  a  gaming 
Operation  to  keep  records  "sufficient  to 
establish"  information  to  which  the 
Commission  requires  access. 

This  commenter  also  questioned 
whether  part  571  as  proposed  would 
permit  a  class  11  operation  to  microfilm 
or  fiche  records,  than  destroy  the 
originals. 

Although  it  may  be  prudent  to  archive 
original  records  rather  than  destroy 
them,  the  Commission  has  not  imposed 
such  a  requirement  in  these  rules.  An 
information  storage  system  that 
provides  information  in  a  form  that  is 
retrievable  and  susceptible  to  audit 
should  meet  the  requirements  of 
§  571.7(a). 

Definitions 

Authorized  Representative 

One  commenter  suggested  that  the 
defined  term  authorized  representative 
in  proposed  §  571.2  should  be  revised  to 
read  "Commission's  authorized 
representative"  to  conform  to  usage 
elsewhere  in  the  regulations  (for 
example.  §§  571.5(a)  and  571.6(a)). 

The  Commission  agrees  and  has  made 
this  change. 

Party 

One  commenter  suggested  that  the 
definition  of  party  in  §  571.2  should  be 
revised  "to  require  that  the  tribe  be  a 
party  to  all  proceedings  initiated  under 
the  Act  or  regulations  with  respect  to 
the  tribe's  gaming  operation." 

The  Commission  does  not  agree  that 
a  tribe  should  be  required  to  be  a  party 
in  all  cases,  but  rather,  that  a  tribe 
should  have  the  right  to  participate  as 
a  party  in  proceedings  involving  a 
gaming  operation  located  on  lands  over 
which  the  tribe  has  jurisdiction  if  the 
tribe  is  not  already  a  named  party. 
Accordingly,  the  Commission  has 
inserted  a  new  §577. 12(b)  (regarding 
intervention)  to  provide  a  tribe  with  the 
unqualified  right  to  intervene  in  cases 
where  it  is  not  already  a  named  party. 

Presiding  Official 

One  commenter  suggested  that  the 
definition  oi  presiding  official  in  §  571.2 
should  be  revised  to  ensure  that  the 
presiding  official  will  be  "both  objective 


and  experienced  in  Indian  gaming." 
Specifically,  this  commenter  argued  that 
the  definition  should  spell  out  the 
criteria  for  determining  whether  a 
person  is  "qualified"  to  serve  as  a 
presiding  official  and  to  clarify  whether 
the  presiding  official  may  be  a  member 
or  employee  of  the  Commission. 

Another  commenter,  arguing  along 
the  same  lines,  suggested  that  the 
presiding  official  should  be  selected  "in 
a  manner  that  maintains  his  total 
indef>endence  of  the  infiuence  of  the 
Chairman."  This  commenter  offered  the 
following  language  to  be  added  to  the 
definition  of  "presiding  official"  in 
§  571.2:  "The  presiding  official  is  to  be 
appointed  by  the  Secretary  of  the 
Interior  from  a  list  of  available 
candidates  previously  prepared  by  the 
Secretary  of  the  Interior  and  deemed  by 
him  to  be  independent  of  any  influence 
from  the  Commission." 

The  Commission  agrees  with  these 
commenters  that  the  presiding  official 
must  be  both  objective  and  qualified. 
The  Commission  believes,  however,  that 
the  definition  of  "presiding  official"  is 
adequate  as  proposed.  Under  that 
definition,  the  presiding  official  must  be 
"qualified  to  conduct  an  administrative 
hearing"  and  must  have  "had  no 
previous  role  in  the  prosecution  of  a 
matter  over  which  he  or  she  will 
preside."  Beyond  that,  the  Commission 
does  not  believe  it  is  necessary  to  detail 
specific  qualifications  in  the 
regulations.  Any  party  may  question  the 
impartiality  or  other  qualifications  of  a 
presiding  official  during  a  proceeding  or 
in  a  subsequent  court  challenge. 

The  Commission  does  not  agree, 
however,  that  experience  in  Indian 
gaming  is  a  necessary  qualification  for 
presiding  over  an  administrative 
hearing,  or  that  a  Commissioner  or  other 
employee  of  the  Commission  who 
otherwise  meets  the  rule's  definition  of 
presiding  official  should  be  ineligible  to 
serve  in  that  capacity.  It  is  the 
Commission  that  will  decide  appeals  at 
the  administrative  level;  the  presiding 
official  will  assist  the  Commission  by 
rendering  a  recommended  decision.  The 
Commission  will  rely  on  the  presiding 
official  to  conduct  a  hearing  in  a  manner 
that  will  provide  due  process  to  the 
parties  and  that  will  yield  an 
administrative  record  on  which  a 
reviewing  court  can  rely.  The 
Commission  believes  that  no  additional 
requirements  of  "independence"  are 
necessary. 

Respondent 

The  Commission  has  revised  the 
definition  of  respondent  in  §  571.2  to 
refer  to  a  "person"  rather  than  the 
owner  or  operator  of  a  gaming 


operation.  As  discussed  below,  the 
Commission  also  added  a  new 
paragraph  (b)  to  §  575.9  that  requires 
civil  fines  to  be  paid  by  the  person 
assessed;  they  may  not  be  treated  as  an 
operating  expense  of  a  gaming 
operation.  These  changes  ensure  that 
innocent  parties  will  not  be  penalized. 
Note  that  "person"  is  defined  in  §  571.2 
to  mean  "an  individual,  Indian  tribe, 
corporation,  partnership,  or  other 
organization  or  entity." 

Subpart  B,  Inspection  of  Books  and 
Records 

One  commenter  suggested  that 
proposed  subpart  B  should  be  revised  to 
require  that  inspections  "shall  not  be 
conducted  in  a  manner  that  disrupts 
normal  business  operations  unless  the 
Nice  has  probable  cause  to  believe  that 
the  disruption  is  necessary  in  order  to 
uncover  violations  of  the  IGRA  or  tribal 
laws  or  regulations  within  the 
jurisdiction  of  the  NIGC." 

TTie  Commission  intends  to  conduct 
inspections  in  a  manner  that  does  not 
unduly  disrupt  gaming  operations.  In 
general,  the  Commission  intends  to 
implement  the  IGRA  and  these 
regulations  in  a  reasonable  manner.  It 
would  be  neither  feasible  nor 
meaningful,  however,  to  attempt  to  spell 
out  a  standard  of  reasonableness 
throughout  the  regulations. 

Access  to  Records 

One  commenter  argued  that  §  571.6 
should  be  revised  to  require  that  offsite 
records  be  identified  to  the  Commission 
and  that  the  Commission  has  the 
authority  to  inspect  such  records. 

The  Commission  disagrees.  Section 
571.6(b).  as  proposed  and  as 
promulgated  today,  provides  the 
Commission  with  adequate  access  to  ^- 
site  records. 

One  commenter  stated  that  §  571.6(b) 
should  be  revised  to  permit  the 
inspection  of  off-site  records  at  an 
agreed-upon  time  and  place,  rather  than 
as  "unilaterally  dictated  by  the 
Commission's  representative." 

The  Commission  disagrees.  Section 
2706(b)(4)  of  the  Act  authorizes  the 
Commission  to  "demand  access  to  and 
inspect"  all  papers,  books,  and  records. 
The  Commission  intends  to  implement 
this  authority  in  a  reasonable  manner, 
but  the  Commission's  access  to  records 
simply  is  not  negotiable  under  the  Act. 

The  same  commenter  suggested  that 
the  undefined  terms  "manager"  and 
"employee"  used  in  §  571.6  should  be 
replaced  by  "primary  management 
official."  According  to  this  commenter. 
the  latter  term  is  defined  and.  "more 
importantly,  requests  for  access  to 
records  should  be  directed  to  one  with 
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access  to  the  records  and  the  authwity 
to  make  them  available." 

The  Commission  agrees  but  does  not 
believe  that  the  primary  management 
official  is  the  cmly  person  who  wrill  be 
authorized  to  provide  the  Commission 
with  access  to  records.  The  Commission 
has  revised  the  regulations  here  and 
elsewhere  to  make  the  "gaming 
operation"  the  entity  responsible  for 
meeting  regulatory  requirements.  It  %dH 
be  up  to  responsible  officials  of  the 
operation  to  see  that  the  operation  meets 
the  requirements  of  the  Act  and  these 
regulations. 

BecotxI-keeping 

One  commenter  stated  that  the 
Commission  should  provide  more 
guidance  regarding  the  required  level  of 
record-keeping.  The  commenter  argued 
that,  as  proposed,  8  571.7(b)  would 
require  a  gaming  operation  to  keep 
records  of  all  paperwork  on  all 
transactions. 

Section  571.7(a)  requires  records 
"sufficient  to  establish"  the  required 
information.  The  Commission  does  not 
believe  that  the  extreme  level  of  record- 
keeptag  described  by  the  commenter  is 
necessary  to  meet  this  regulatory 
standard. 

One  commenter  suggested  that 
proposed  §  571.7(b)  should  be  revised 
(apparently  to  be  consistent  %vith 
proposed  paragraph  (a))  to  read:  "The 
Commission  may  require  a  gaming 
operation  subject  to  regulation  by  the 
Commission  to  submit  statements, 
reports,  *  *  *" 

The  Commission  may  impose 
regulatory  requirements  only  upon  a 
gaming  operation  that  is  "subject  to 
regulation  by  the  Commission." 
Therefore,  the  Commission  has  deleted 
Ihis  reference  altogether  from  §  571.7. 

Several  commenters  stated  that  the 
requirement  of  §  571.7(c)  that  a  gaming 
operation  maintain  records  for  at  least 
seven  years  is  excessive.  They 
recommended  a  shorter  period,  such  as 
three  years.  Another  commenter 
questioned  whether  it  is  reasonable  to 
require  in  §  571.7(c)  that  records  be 
maintained  "for  as  long  as  their  contents 
become  material  •  •  •"  This  commenter 
argued  that,  because  an  operator  cannot 
know  what  records  may  become 
material,  the  Commission  would  be 
imposing  a  requirement  for  "perpetual 
storage." 

The  Commission  proposed  a 
minimum  period  of  seven  years  for 
record-keeping  because  that  is  the 
longest  period  that  a  management 
contract  may  run  under  section 
2711(b)(5)  of  the  IGRA  (and 
corresponding  25  CFR  531.1(h));  the 
Comraissicm  wanted  to  ensure  that 


records  would  be  maintained  at  least 
during  the  life  of  a  manageoient 
contract.  Under  that  section  of  the  Act, 
however,  a  management  contract  may 
run  longer  than  five  years  only  in 
extraordinary  drcumstancM.  Section 
571.7(c),  on  the  other  band,  applies  to 
all  gaming  operations.  Therefore,  the 
Commission  has  reduced  the  record- 
keeping period  of  §  571.7(c)  from  seven 
years  to  five.  In  addition,  the 
CommiMioo  has  deleted  the  reference  to 
materiality,  noting  that  gaming 
operatioiM  remain  rasp<msibl«  under 
§  571.7(a),  for  maintaining  records 
"sufficient  to  establish"  the  information 
required  under  the  Act  and  thaae 
regulations. 

Subpart  C.  Subpoenas  and  Depositiowt 

One  commenter  suggested  that  S  571.8 
should  be  revised  to  require  that,  before 
a  deposition  is  taken,  "reasonable  notice 
must  first  be  given  to  the  Commission 
in  writing  by  the  party  or  his  attorney 
proposing  to  take  such  deposition 
•  *  *",  in  conformance  with  section 
2715(d)  of  the  IGRA. 

Section  571.8  relates  to  subpoenas  of 
witnesses,  whereas  the  cited  statutory 
language  concerns  depositions.  The 
IGRA's  notice  requirement  for 
depositions  is  implemented  in 
§  571.11(b),  which  the  Commission  has 
revised  to  clarify  that  notice  of  a 
proposed  deposition  must  be  provided 
to  all  parties. 

The  same  commenter  asked  that 
§  571.8  (again,  meaning  $  571.11)  be 
revised  to  specify  procedures  for 
depositions  requested  by  a  f>arty  in 
proceedings  before  the  Commission. 

Section  571.11(a)  has  been  revised  to 
clarify  that  a  party  wishing  to  depose  a 
witness  must  file  a  request  with  the 
Commission  (or  the  presiding  ofKdal  if 
one  has  been  designated),  that  such  a 
request  will  only  be  granted  "for  good 
cause  shown,"  and  that  Commission 
staff  may  not  be  deposed  (but  may  be 
directed  to  respond  to  interrogatories). 
Beyond  these  revisions,  the  Commission 
(or  the  presiding  official  under 
§  577.7(b)(4))  will  establish  the 
parameters  of  depositions  on  a  case-by- 
case  basis. 

One  commenter  suggested  that  the 
Commission's  authority  under  §571.10 
to  require  "(t)he  attendance  of  witnesses 
and  the  production  of  books,  papers, 
and  documents  *  *  •  from  any  place  in 
the  United  States  at  any  designated 
place  of  hearing"  should  be  qualified  by 
the  phrase  "under  reasonable 
circumstances." 

As  previously  stated,  the  Commission 
intends  to  act  reasonably.  The 
commenter's  suggested  revision, 
however,  would  not  add  an  enforr«able 


standard.  Note  that  under  the  Act  and 
theae  ragulatioiu,  witnesses  are  entitled 
to  the  same  foea  (including  mileage)  as 
are  paid  to  witnesses  in  the  courts  of  the 
United  States. 

One  commenter  asked  that  the 
Commission  revise  S  571.11(b)  to 
provide  that  notice  of  each  defKwitioo 
must  "be  provided  pursuant  to  part  S19 
to  the  tribal  chairman,  the  designated 
tribal  agent  under  proposed  25  CFR 
519.1  and  to  the  relevant  tribal  gaming 
authority,  who  shall  have  a  right  to  be 
praeent  at  the  deposition  and  to 
queetion  the  deponent." 

Section  571.11(b)  provides  that  notico 
of  a  propoaed  deposition  is  provided  to 
the  parties  to  •  proceeding.  A  tribe 
would  receive  such  notice  if  it  is  a 
party,  either  named  or  through 
intervention  under  S  577.12(b).  Whether 
ornot  a  party  may  question  a  deponent 
is  within  the  discretion-of  the 
Commission  or  the  presiding  offidai 
when  establishing  the  parameters  of  a 
deposition  under  §577. 7(b)(4)^ 

The  same  commenter  stated  that, 
under  §  571.11,  the  Commission  should 
be  required  to  notify  a  defKinent  of  his 
or  her  right  to  be  represented  by  legal 
counsel  during  the  deposition. 

The  Commission  agrees  and  has 
revised  §  571.11(c)  accordingly. 

Subpart  D,  Audits 

One  commenter  asked  whether  the 
Commission  will  coiKluct  independent 
audits  of  gaming  operations  or  simply 
receive  copies  of  audits  performed  by 
state  or  tribal  regulatory  authorities,  the 
minimum  retjuired  by  subpart  D. 

Under  section  2706(b)  of  the  Act.  the 
Commission  has  the  authority  to 
conduct  audits  of  Indian  gaming 
operations,  and  will  exercise  that 
authority  when  necessary  to  carry  out 
its  duties  under  the  Act.  Subpart  D 
implements  the  Act's  requirement  that 
tribes  provide  independent  audits  of 
their  gaming  operations  to  the 
Commission. 

One  commenter  contended  that  the 
audit  provisions  of  subpart  0  place  "an 
unnecessary  and  expensive  burden  on 
Tribes  who  may  already  be  complying 
with  other  federal  audit  requirements  by 
preparing  annual  single  audits." 

The  Commission  has  revised  §  571.12 
to  clarify  that  audits  uinler  the  IGRA 
may  be  conducted  in  conjunction  with 
already  existing  tribal  audits,  as  long  as 
the  requirements  of  these  regulations  are 
otherwise  met. 

One  commenter  stated  that  §  571.13 
should  be  revised  to  provide  that  the 
annual  audit  report  must  be  submitted 
to  the  Commission  within  180  days  after 
the  end  of  a  gaming  operation's  fiscal 
year,  instead  of  the  120  days  proposed. 
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The  commenter  provided  no 
information  to  support  his  contention 
that  the  120-day  period  is  unreasonable. 

The  Commission  believes  that  120 
days  after  the  end  of  a  gaming 
operation's  fiscal  year  is  sufficient  time 
to  conduct  an  audit  and  submit  an  audit 
report. 

One  commenter  suggested  that 
§  571.13  should  be  revised  to  provide  an 
opportunity  to  seek  an  extension  for 
filing  audit  results  when,  due  to 
business  complications  or  delay  in  the 
audit  process,  the  audit  results  are  not 
available  within  120  days  after  the  end 
of  the  fiscal  year. 

The  Commission  acknowledges  that 
extraordinary  circumstances  could 
result  in  an  extension  of  the  120-day 
requirement,  but  will  deal  with  such 
situations  on  a  case-by-case  basis. 

The  Commission  has  revised  §  571.13 
to  require  that  management  letters  be 
included  with  a  tribe's  audit  report. 
This  .-evision  ensures  that  the 
Commission  will  be  informed  of 
problems  identified  and  solutions 
recommended. 

Part  573 — Enforcement 

In  the  preamble  to  the  proj>osed  rule 
(57  FR  30584.  30585  (July  9,  1992)).  the 
Commission  provided  a  flow  chart  that 
summarized  the  enforcement  process. 
One  commenter  stated  that  part  573 
should  be  revised  to  incorporate  the 
statement  at  the  beginning  of  the  flow 
chart,  which  indicated  that  the 
Chairman  or  his  or  her  representative, 
before  issuing  a  notice  of  violation,  will 
attempt  to  work  with  the  tribe  to  ensure 
compliance  and  will  oversee  "on-the- 
spot"  compliance  when  a  violation  is 
minor  and  readily  correctable. 

The  statement  to  which  the 
commenter  referred  represents  the 
policy  of  the  Commission.  To  transform 
this  policy  into  a  regulatory 
requirement,  however,  would  be 
iiiconsistent  with  section  2713  of  the 
IGRA.  because  it  would  limit  the 
Chairman's  ability  to  act  immediately 
when  necessary  to  enforce  the  Act. 
Nonetheless,  as  stated  in  the  preamble 
to  the  proposed  rule,  "as  a  matter  of 
policy  the  Commission  will,  whenever 
practicable,  afford  tribes  the  opportunity 
to  address  compliance  problems  in  the 
first  instance"  (57  FR  30584  (July  9. 
1992)). 

Notices  of  Violation 

One  commenter  asked  that  the 
Commission  revise  §  573.3  to 
incorporate  the  IGRA's  provision  (in 
section  2713(a)(3))  that  a  notice  of 
violation  "may  not  consist  merely  of 
allegations  stated  in  statutory  or 
regulatory  language." 


The  Commission  disagrees.  Section 
573.3(b)(2)  requires  that  a  notice  of 
violation  include  a  "description  of  the 
circumstances  surrounding  the 
violation,  set  forth  in  common  and 
concise  language."  This  provision 
ensures  that  the  Commission  will  meet 
the  IGRA's  standard. 

The  same  commenter  suggested 
revising  §  573.3(a)  by  deleting  "owner 
or"  and  adding:  "A  copy  of  any  notice 
of  violation  issued  under  the  authority 
of  this  section  shall  be  served  on  the 
chief  executive  officer  of  the  tribe  which 
is  the  owner  of  the  facility." 

The  Commission  disagrees.  Part  519. 
Service,  already  provides  for  proper 
service  of  notice  of  violation,  including 
the  designation  of  an  agent  for  service 
on  a  tribe.  When  a  tribe  is  not  the 
respondent.  §  519.4  requires  the 
Commission  to  transmit  a  copy  of  the 
notice  to  the  tribe  "as  expeditiously  as 
possible."  The  Commission  believes 
that  part  519  adequately  addresses  the 
commenter's  concern. 

One  commenter  argued  that  §  573.3(a) 
should  be  reconciled  with  §  519.4. 
"under  which  the  Commission  is 
required  to  send  a  copy  of  'any  official 
determination,  order,  or  notice  of 
violation  to  the  appropriate  tribal 
chairman,  the  designated  tribal  agent 
under  §  519.1  and  to  the  relevant  tribal 
gaming  authority'." 

The  Commission  disagrees.  Section 
573.3(a)  addresses  the  circumstances 
under  which  the  Chairman  may  issue  a 
notice  of  violation;  part  519  describes 
the  process  for  service  or  transmittal  of 
the  notice.  The  commenter  identified  no 
inconsistency  between  these  provisions. 

One  commenter  suggested  adding  a 
new  subsection  (c)  to  §  573.3: 
"Notwithstanding  the  provisions  of 
subsections  (a)  and  (b)  of  this  section, 
no  enforcement  action  will  be  taken  by 
the  Commission  (sic)  on  any  notice  of 
violation  on  which  the  tribal  owner  is 
proceeding  to  take  appropriate 
enforcement  action  under  tribal  law." 
The  commenter's  proposed  addition 
does  reflect  the  Commission's  regulatory 
approach.  To  incorporate  it  into  the 
regulations,  however,  would  be 
inconsistent  with  section  2713  of  the 
IGRA  because  it  could  limit  the 
Chairman's  ability  to  take  immediate 
action  when  necessary  to  enforce  the 
Act.  Therefore,  the  Commission  has  not 
adopted  the  suggested  revision. 
The  Commission  has  revised 
§  573.3(a)  to  provide  that  the  Chairman 
may  issue  a  notice  of  violation  to  "any 
person."  This  revision  reconciles 
§  573.3(a)  with  the  Commission's 
revised  definition  of  "respondent"  in 
§  571.2  (discussed  above). 


Orders  of  Temporary  Closure 

One  commenter  stated  that  service  of 
a  closure  order  under  §  573.6  should  be 
reconciled  with  service  provisions  of 
part  519. 

The  Commission  disagrees.  Section 
573.6  addresses  the  circumstances 
under  which  the  Chairman  may  issue  a 
closure  order;  part  519  describes  the 
process  for  service  or  transmittal  of  the 
order.  The  commenter  identified  no 
inconsistency  between  these  provisions. 

Several  commenters  argued  that  the 
proposed  compliance  and  enforcement 
regulations  provide  the  Chairman  with 
too  much  discretion  to  issue  closure 
orders  and  assess  civil  fines.  One 
commenter  stated  that  "(m)any  Indian 
tribes  and  Nations  depend  greatly  upon 
the  continued  operation  of  their  gaming 
facilities  to  generate  funding  for  basic 
governmental  services  and  essential 
services  to  their  constituencies. 
Unilateral  and  discretionary  closure 
absent  valid  and  proper  reason  could 
inflict  damages  to  the  Tribe  with 
potential  administrative  or  injunctive 
relief  arriving  weeks  later."  This 
commenter  asked  that  the  Commission 
either  impose  a  requirement  that  the 
Chairman  "validate"  an  alleged  offense 
prior  to  closure  or  civil  fine  assessment, 
or  provide  a  reasonable  time  for  an 
operator  to  correct  a  violation  before  the 
Chairman  may  impose  closure  or  assess 
a  civil  fine. 

The  Commission  disagrees.  The 
regulations  as  proposed  and  as 
promulgated  today  implement  the 
authority  that  the  IGRA  grants  to  the 
Chairman.  Rather  than  providing  the 
Chairman  with  too  much  discretion, 
these  regulations  define  and  limit  the 
Chairman's  discretion.  For  example,  the 
IGRA  authorizes  the  Chairman  to  issue 
an  order  of  temporary  closure  when  he 
or  she  finds  "substantial"  violations. 
The  Act  does  not  define  the  term 
"substantial,"  however.  Section  573.6, 
on  the  other  hand,  lists  all  of  the 
violations  that  the  Commission  deems 
substantial  and  thus  may  warrant 
closure.  Moreover,  any  abuse  of 
discretion  by  the  Chairman  is 
reviewable  by  both  the  Commission  and 
the  courts. 

Similarly,  another  commenter 
complained  that  the  rule  as  proposed 
would  allow  temporary  closure  to  be 
effective  "for  up  to  90  days  before  there 
has  been  a  hearing  as  to  whether  a 
'substantial  violation'  exists.  By 
contrast,  civil  fines,  which  are  not  (as) 
punitive  as  closure,  will  not  be  levied 
until  the  tribe  has  exhausted  its 
administrative Bppeal  rights."  This 
commenter  suggested  that  573.6  should 
be  modified  to  provide  that  a  closure 
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order  may  take  effiact  only  "following  a 
hearing  that  dearly  establishes  a 
'substantial  violation'  has  occurred"  and 
only  "in  situations  where  corrective 
actions  are  (not)  more  appropriate." 

The  Commission  disagees.  Section 
2713Cb)  of  the  IGRA  provides  for  a 
hearing  after  the  Chairman  issues  an 
order  of  temporary  closure,  not  before. 
Section  §  573.6(c)  and  part  577 
implement  that  provision.  If  corrective 
action  or  some  other  action  is  more 
appropriate  than  closure  in  a  given  case, 
the  Chairman  will  refrain  from  issuing 
an  order  of  temporary  closure. 

The  same  commenter  suggested  that 
§  573.6  should  be  revised  to  provide  that 
an  order  of  temporary  closure  must  be 
lifted  automatically  prior  to  the  running 
of  the  appeal  period  "at  any  such  earlier 
time  that  the  tribe  has  voluntarily 
corrected  the  alleged  substantial 
violation." 

The  Commission  disagrees.  The  IGRA 
contains  no  such  limitation  on  the 
Chairman's  closure  authority.  Section 
S73.6(c)(3)  does  provide  that  the 
Chairman  may  rescind  an  order  of 
temporary  closure  "for  good  cause."  In 
addition,  §  577.9(a)  provides  that  the 
parties  may  negotiate  a  settlement 
"disposing  of  the  whole  or  any  part  of 
(a)  proceeding." 

(Jne  commenter  argued  that  the 
Chairman's  authority  under  §  S73.6(a)  to 
order  closure  for  violations  of  an 
approved  tribal  ordinance  or  resolution 
should  be  limited  to  cases  where  a  tribe 
has  requested  such  action  of  the 
Chairman. 

The  Commission  disagrees.  The 
Chairman's  closure  authority  under 
section  2713(b)  of  the  IGRA  extends  to 
violations  of  a  tribal  ordinance  or 
resolution  approved  by  the  Chairman, 
whether  or  not  a  tribe  has  requested  the 
Chainnan's  assistance. 

Substantial  Violations 

This  commenter  and  auother 
contended  that  most  of  the  "substantial" 
violations  listed  in  §  573.6(a) 
(specifically,  violations  listed  in 
subsections  (2),  (6).  (8),  (9),  (10).  (11). 
and  (12))  should  be  subject  to  a 
requirement  that  a  tribe  first  be  given 
the  opportunity  to  cure  the  alleged 
violation  before  the  Chairman  may  order 
closure. 

The  Commission  has  revised 
§  573.6(a)  to  provide  that  an  order  of 
temp)orary  closure  must  be  issued 
"(s)imultaneously  with  or  subsequently 
to"  a  notice  of  violation.  Thus,  notice 
and  an  opportuunity  to  correct  a 
violation  will  have  been  provided  in  all 
but  emergency  situations.  Note  also  that 
§  573.6(b)  would  permit  the  Chairman  to 
issue  an  order  of  temporary  closure  that 


takes  effect  following  an  opportuntiy  to 
corrtct 

One  commenter  suggested  that 
§  573.6(a)(1)  should  be  deleted  because 
it  would  impermissibly  transform 
insubstantial  violations  (that  have  not 
been  corrected)  into  substantia] 
violations  that  may  result  in  closure. 

The  Commission  disagrees.  A 
violation  that  has  been  the  subject  of 
notice  and  an  opportunity  to  correct,  but 
remains  uncorrected,  is  a  substantial 
violation  within  the  meaning  of  section 
2713(b)  of  the  IGRA. 

One  commenter  asked  that 
§  573.6(a)(2)  be  revised  to  require  notice 
to  a  tribe  before  closure  for  failure  to 
pay  the  annual  fee,  thus  protecting 
against  closures  resulting  from 
inadvertent  failure  to  make  payment. 

The  Commission  does  not  agree  that 
such  a  revision  is  necessary.  An  order 
of  temporary  closure  is  the  last  measure, 
not  the  first,  that  the  Chairman  will  take 
in  the  face  of  nonpayment  of  fees.  A 
tribe  will  always  have  ample  notice  of 
the  violation  and  an  opportunity  to 
correct  it  before  an  order  of  temporary 
closure  becomes  a  possibility. 

One  commenter  stated  that  it  would 
be  "patently  unfair  for  the  Commission 
to  issue  an  order  for  temporary  closure 
under  proposed  §  573.6(a)(3)  (regarding 
operating  without  an  approved 
ordinance)  and  (7)  (regarding  operating 
without  an  approved  management 
contract)  until  such  time  as  the 
Commission  commences  its  regulatory 
authority  under  the  Act  *  *  •."The 
commenter  suggested  that  these  sections 
should  be  revised  to  establish  an 
effective  date,  until  which  the  Secretary 
of  the  Interior  would  continue  to 
exercise  authority  under  section  2709  of 
the  IGRA. 

The  Commission  agrees  that  an 
otherwise  valid  gaming  activity  remains 
valid  until  the  Chairman  disapproves 
the  relevant  tribal  ordinance  or 
management  contract.  Section  S73.6(a) 
(3)  and  (7)  has  been  revised  to  cite  parts 
522,  523,  and  533,  the  effect  of  which 
is  that  no  violation  occurs  until  after  a 
tribe  has  had  an  op|x>rtunity  to  obtain 
the  Chairman's  approval  of  the  tribe's 
ordinance  or  management  contract. 
The  same  commenter  stated  that 
background  investigations  often  take 
more  than  60  days  to  complete, 
necessitating  "conditional  employment 
and  licensing  pending  completion  of  the 
backgroimd  investigation."  Therefore, 
this  commenter  suggested  that 
§  573.6(a)(5)  should  be  revised  to 
provide  that  a  gaming  operation  may 
operate  for  business  "pending 
completion  of  the  background 
investigation." 


The  Commission  has  revised 
§  573.6(a)(5)  to  provide  that  closure  may 
occur  if  a  gaming  operation  operates  for 
business  "without  either  background 
investigations  having  been  completed 
for.  or  tribal  licenses  granted  to,  all  key 
employees  and  primary  management 
officials,  as  provided  in  §  558.3(b) 
*  •  *."  Section  558.3(b)  provides  60 
days  for  a  tribe  to  complete  a 
background  investigation  and  90  days  to 
issue  a  license,  during  which  time  the 
tribe  may  employ  key  employees  and 
primary  management  officials.  The 
Commission  believes  that  this  time  is 
sufficient. 

One  commenter  stated  that 
S  573.6(a)(8)  (authorizing  closure  for 
submitting  false  or  misleading 
information  to  the  Commission  or  a 
tribe)  should  be  deleted  because 
removal  of  the  person  who  submitted 
false  or  misleading  information  to  the 
Commission  or  the  tribe  would  be  more* 
appropriate  than  closure. 

The  Commission  agrees  that  removal 
or  prosecution  of  the  guilty  person  often 
will  be  more  appropriate  than  closure. 
In  those  cases,  closure  will  not  occur. 
Still,  because  this  is  a  substantial 
violation  that  may  warrant  closure  in 
some  cases,  the  Commission  has  not 
deleted  the  provision  as  suggested.  The 
Commission  has  revised  §  573.6(a)(8)  to 
refer  to  "any  person"  rather  than  the 
owner,  operator,  or  other  agent  of  a 
gaming  operation.  The  Chairman 
(subject  to  review  by  the  Commission) 
will  determine,  on  a  case-by-case  basis, 
whether  closure  is  warranted. 

Refusal  of  Entry 

One  commenter  argued  that 
§  573.6(a)(9)  (authorizing  closure  for 
refusal  of  entry)  should  be  deleted 
because  "the  proper  forum  for  an  Indian 
gaming  operation  or  an  employee 
thereof  to  challenge  the  constitutionality 
of  the  Commission's  authority  to 
conduct  warrantless  searches  of  a 
gaming  operation  is  in  the  federal  distict 
courts  in  the  first  instance,  rather  than 
through  the  appeals  procedure 
contemplated  in  part  577  •  *  •."  The 
commenter  cited  Marshall  v.  Barlow's. 
Inc.,  436  U.S.  307.  98  S.Q.  1816  (1978) 
for  the  proposition  that  the  Fourth 
Amendment's  prohibition  against 
unreasonable  searches  may  require  the 
Commission  to  obtain  a  search  warrant 
before  it  may  lawfully  enter  to  inspect 
Indian  gaming  operations  under  the 
IGRA. 

The  Commission  disagrees.  The 
Supreme  Court  did  hold  in  Barlow's  that 
the  Fourth  Amendment's  prohibition 
against  unreasonable  searches  applies  to 
administrative  inspections  of  private 
commercial  property.  In  that  case  and 
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others,  however,  the  Court  established  a 
"jiervasjvely  regulated"  standard  under 
which  no  reasonable  expectation  of 
privacy  exists  for  industries  that  have 
had  a  history  of  government  oversi^t. 
Because  gaming  is  a  pervasively 
regulated  industry,  the  Conunission  has 
the  authority  to  conduct  warrantless 
searches  of  Indian  gaming  operations 
(see  Donovan  v.  Dewey.  452  U.S.  594 
(1981);  United  States  v.  Biswell.  406 
U.S.  311.  316  (1972);  and  Colonnade 
Catering  Corporation  v.  United  States. 
397  U.S.  72,  74,  77  (1970)).  Although  a 
gaming  operation  may  challenge  a 
warrantless  search  in  court,  denial  of 
entr)'  remains  a  substantial  violation 
under  the  IGRA.  Therefore,  the 
Commission  has  not  deleted  this 
provision  as  requested. 

One  commenter  suggested  that 
§  573.61(a)(9)  should  be  revised  to  read: 
"(i)  The  chief  executive  officer  of  a  tribe 
or  a  primary  management  official  of  a 
gaming  operation  refuses  to  allow  an 
authorized  representative  of  the 
Commission  or  an  authorized  tribal 
official  to  enter  or  inspect  a  gaming 
operation,  in  violation  of  §  571.5  or 
§  571.6  of  this  chapter;  or  (ii)  a  primary 
management  official  of  a  gaming 
operation  refuses  to  allow  an  authorized 
tribal  representative  to  enter  or  inspect 
the  gaming  operation,  in  violation  of  (a) 
a  tribal  ordinance  or  resolution 
approved  by  the  Chairman  under  25 
U.S.C.  2710  or  2712." 

The  Commission  has  revised  the 
language  in  this  section  and  elsewhere 
to  make  the  responsible  entity  "the 
gaming  operation."  It  is  up  to  the 
operation  to  see  that  responsible 
ofBcials  comply  with  the  requirements 
of  the  Act  and  these  regulations. 

One  commenter  stated  that  the 
reference  to  tl,e  IGRA  in  §  573.6(aMlO) 
should  be  changed  from  2711(e)  to 

2710(b)(2K{)(ii)(U). 

The  Commission  has  revised  this 
section  to  refer  to  the  corresponding 
regulatory  provisions.  §§  558.2  and 
558.5. 

One  commenter  argued  that 
§  573.6(a)(ll)  (authorizing  closure  when 
a  gaming  operation  operates  class  III 
games  in  the  absence  of  a  tribal-state 
compact)  should  be  deleted  because  it 
reflects  a  criminal  violation  that  is 
"more  appropriately  left  to  the  U.S. 
Attorney  in  the  District  involved." 

The  Goramission  disagrees.  Operating 
class  m  games  in  the  absence  of  a 
compact  may  constitute  a  crime  (for 
example,  if  gambling  devices  an 
involved).  Nonetheless,  such  activity 
also  would  be  a  violation  of  section 
2710(d]  of  the  IGRA,  which  the 
Chaianan  is  authorized  to  anforcs. 
Nothing  in  tha  IGRA  prachuies  parallel 


civil  and  criminal  proceedings. 
Therefore,  the  Commission  has  retained 
this  provision. 

One  commenter  asked  that 
§  573.6(aKl2)  be  revised  to  require  that 
the  Chairman  give  notice  and  an 
opportunity  to  correct  or  contest  the 
allegation  of  a  threat  to  the  environment 
or  the  public  health  and  safety  before  he 
or  she  issues  a  closure  order. 

The  Commission  disagrees.  In  such  a 
situation  immediate  closure  may  be 
necessary  to  protect  public  health  and 
safety  or  the  environment. 

One  commenter  suggested  that 
§  573.6(b)  should  be  revised  to  provide 
that  a  closure  order  will  be  effective 
immediately  upon  issuance  only  if  "the 
Chairman  finds  that  immediate  closure 
is  necessary  to  protect  the  tribe  or  the 
gaming  public."  and  that  an  order  of 
temporary  closure  will  not  take  effect 
before  a  respondent  has  had  an 
opportunity  to  seek  expedited  review 
under  §  573.6(c).  The  commenter  also 
stated  that  §  573.6(c)  should  be  revised 
to  grant  respondents  the  right  to  seek  a 
stay  of  a  temporary  closure  order  on  an 
expedited  basis. 

The  standard  for  immediate  closure 
suggested  by  the  commenter  is  implicit 
in  section  2713(b)  of  the  IGRA  and  in 
the  rule  itself,  it  need  not  be  spelled  out. 
The  IGRA  contemplates  that  immediate 
closure  may  occur  in  some  cases. 
Accordingly.  §  573.6(b)  provides  that  an 
order  of  temporary  closure  may  or  may 
not  take  effect  upon  issuance  (before  an 
opportunity  for  expedited  review),  as 
the  circumstances  dictate.  In  addition, 
the  expedited  review  provided  under 
§  573.6(c)  is  informal.  A  respondent  may 
ask  the  Oiairman  to  lift  a  closure  order 
in  the  course  of  that  review. 

One  commenter  suggested  that  the 
Commission  define  the  term  "working 
days"  as  used  in  proposed  §  573.6(c) 
(regarding  informal  expedited  review). 

The  Commission  has  changed  the 
term  "working  days"  in  §  573.6(c)  to 
"days."  which  is  defined  in  §  571.2  to 
mean  calendar  days. 

The  same  commenter  suggested  that 
§  573.6(c)(1)  be  revised  to  read.  "The 
Chnirman  shall  complete  the  expedited 
review  •  •   "." 

The  Commission  agrees  and  has  made 
this  revision.  The  Commission  also  has 
revised  §  573.6  (b)  and  (c)  to  clarify  that 
ser\'ice  of  the  closure  order,  rather  than 
receipt  of  issuance,  makes  the  order 
effective  and  triggers  the  right  to 
infonnal  expedited  review  under 
paragraph  (c)  and  review  by  the 
Commission  under  part  577. 

Part  575— QtU  Fines 

In  the  IGRA.  the  term  "civil 
penalties"  refers  to  both  civil  raoaey 


penalties  and  orders  of  temporary 
closure.  Part  575  addresses  only  dvil 
fines.  Therafore,  the  Commission  has 
revised  the  term  "penalties"  to  read 
"civil  fines"  in  part  575. 

One  commenter  stated  that  the 
Commission  should  revise  part  575  to 
account  for  situations  where  a  tribe  has 
a  "legitimate  difference  of  opinion" 
regarding  the  requirements  of  the 
"complicated  Indian  Gaming  Regulatory 
Act." 

The  Commission  believes  the 
regulations  as  proposed  address  the 
commenter's  concerns.  Respondents 
have  numerous  opportunities  to  lay  out 
their  differences  with  the  Chairman 
regarding  civil  fine  assessments  (see,  for 
example,  §§  575.5(a).  575.5(c),  and 
577.3(a)(2)). 

Continuing  Violations 

One  commenter  stated  that  tha 
Commission's  treatment  of  "each  daily 
illegal  act  or  omission  (as)  a  separate 
violation"  is  an  "overly  broad 
extension"  of  25  U.S.C.  2713,  which 
refers  to  a  maximum  $25,000  civil  fine 
"per  violation"  (see  §§  575.3, 
575.4(a)(2)). 

The  Commission  disagrees.  A 
"violation"  may  occur  once  or  it  may 
occur  hundreds  of  times  a  day  (for 
example,  every  time  an  illegal  machine 
game  is  played).  Rather  than  broadening 
the  Chairman's  authority,  the  rule  Umits 
the  Chairman's  civil  fine  assessment 
authority  to  a  maximum  daily  amount 

Criteria  for  Civil  Fine  Assessment 

One  commenter  stated  that  §  575.4 
would  improperly  subject  to  civil  fines 
a  tribe  that  does  not  operate  its  gaming, 
contrary  to  section  2713(a)  of  the  IGRA. 
This  commenter  suggested  that  this 
section  be  revised  to  reed,  "The 
Chairman  may  assess  a  penalty  •  •  • 
against  the  tribal  operator  of  an  Indian 
game  or  a  management  contractor 
engaged  in  gaming,  for  each  notice  of 
violation*  *  '." 

The  Commission  does  not  agree  that 
section  2713(a)  exempts  from  civil  fines 
tribes  that  relay  on  management 
contractors.  As  used  in  section  2713(al. 
the  term  "tribal  operator"  means  any 
tribe  or  individual  that  has  a  proprietary 
interest  in  gaming  conducted  on  Indian 
lands.  The  Chairman  intends  to  cite  for 
a  violation  the  person(s)  who  committed 
the  violation,  whether  that  person  is  a 
management  contractor,  a  tribe,  or  an 
individual  operator  on  Indian  lands. 
The  IGRA  imposes  numerous 
obligations  on  tribes  (for  example,  to 
submit  annual  audit  reports  and  obtain 
the  Chairman's  approval  of  tribal 
ordinances  and  management  contracts), 
violations  of  which  tlM  Chiinnan  is 
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charged  with  enforcing.  To  interpret  the 
ICRA  as  the  comroenter  suggesteid 
would  yield  the  absurd  result  that  the 
Chairman  would  not  be  authorized  to 
impose  a  civil  fine  for  an  uncorrected 
violation  but  would  be  authorized  to 
close  the  o{>eration  under  section 
2713(b)  (as  implemented  in 
§  573.6(a)(1)). 

The  Commission  has  revised  §  575.4 
to  clarify  that  the  Chairman  may  assess 
a  civil  fine  "against  a  tribe,  management 
contractor,  or  individual  operating 
Indian  gaming."  In  addition,  a  new 
paragraph  (b)  has  been  added  to  §  575,9, 
which  provides  that  civil  fines  must  be 
paid  by  the  person  assessed  and  may 
not  be  treated  as  an  operating  expense 
of  the  operation.  This  ensures  that 
innocent  parties  will  not  be  penalized. 

One  commenter  stated  that 
§  575.4(c)(lH3)  should  be  simplified  by 
providing  that  each  violation  that 
"becomes  a  final  order  of  the 
Commission  shall  be  considered 
whether  or  not  it  led  to  a  civil  penalty 
assessment." 

The  Commission  has  edited  this 
language  as  suggested,  but  also  to 
indicate  that,  to  be  considered  in 
determining  a  respondent's  history  of 
violations,  a  final  order  of  the 
Commission  must  not  have  been 
vacated.  In  addition,  §  575.4(c)(1)  has 
been  modified  to  clarify  that  only 
violations  cited  by  the  Chairman  must 
be  the  subject  of  a  final  order  of  the 
Commission.  The  Chairman  also  will 
consider  other  violations,  such  as  those 
cited  by  a  tribe  (see  the  definition  of 
"violation"  in  §571.2). 

One  commenter  suggested  that 
§  575.4(e)  (regarding  good  faith)  should 
be  revised  to  provide  an  exception 
"where  the  respondent  exercises  its 
appeal  rights  in  good  faith  following  a 
notice  of  violation."  Otherwise, 
according  to  this  commenter,  "a  tribe 
would  be  penalized  whenever  it 
disagrees  with  the  Chairman's  finding  of 
a  violation  and  decides  to  appeal  a 
notice  of  a  violation  rather  than  to  take 
the  corrective  action  specified  by  the 
Chairman." 

Thia  Commission  has  deleted  the  word 
"adjust"  in  §  575.4(e)  and  replaced  it 
with  "reduce"  to  clarify  that  this 
criterion  may  only  serve  to  reduce  a 
civil  fine.  Bad  faith  actions  by  a 
respondent  still  would  be  addressed  in 
§  575.4(d)  (regarding  willfulness).  Note, 
however,  that  exercising  one's  right  of 
appeal  is  not  an  indication  of  bad  faith. 

Civil  Fine  Assessment  Procedures 

One  commenter  stated  that  §  575.5(a) 
should  be  revised  to  provide  an 
opportunity  to  request  additional  time 


to  provide  information  about  a  violation 
to  the  Chairman. 

The  Commission  agrees  and  has 
added  after  the  word  "violation"  in  the 
first  sentence  of  §  575.5(a):  "Or  such 
longer  period  as  the  Chairman  may 
grant  for  good  cause". 

The  same  commenter  suggested  that 
the  phrase  "when  practicable"  should 
be  deleted  from  §  575.5(b)  "to  assure 
that  ail  operators  of  games  have  an 
opportunity  to  comment  on  the 
proposed  assessment." 

Toe  Commission  disagrees.  As  used 
in  §  575.5(b),  the  term  "when 
practicable"  refers  to  the  time  within 
which  the  Chairman  will  serve  a 
proposed  assessment,  not  whether  the 
Chairman  will  serve  the  proposed 
assessment. 

Settlement,  Heduction,  or  Waiver  of 
Civil  Fine 

One  commenter  suggested  that 
§  575.6(a)(1)  should  be  revised  to 
provide  that  the  Chairman  may  grant  a 
request  for  a  reduction  or  waiver  of  a 
proposed  civil  fine  "within  his  or  her 
discretion"  (in  line  with  language  in 
proposed  §  575.6(a)(3)). 

Tne  Commission  has  deleted  this 
reference  altogether  as  unnecessary. 
Section  2613(a)  of  the  ICRA  expressly 
provides  that  the  Chairman's  assessment 
of  civil  fines  under  the  Act  is 
discretionary. 

Another  commenter  stated  that 
§  575.6(a)(1)  and  575.6(a)(3)  should  be 
reconciled  so  that  the  Chairman, 
whether  granting  or  denying  a  request 
for  a  civil  fine  reduction  or  waiver,  must 
"fully  explain  and  document"  the 
decision. 

The  Commission  has  deleted  the  cited 
language  as  unnecessary.  The  Chairman 
will  fully  document  a  decision  on  a 
request  for  a  civil  fine  reduction  or 
waiver.  This  need  not  be  spelled  out  in 
the  regulation.  The  Commission  also  has 
revised  this  section  so  that  it  follows  a 
more  logical  sequence. 

Pari  577 — Appeals  Before  the 
Commission 

One  commenter  questioned  whether 
the  Administrative  Procedure  Act  (APA) 
applies  to  proceedings  under  part  577. 

The  APA's  adjudication  provisions  (5 
U.S.C.  554,  556,  and  557)  only  apply  to 
administrative  hearings  that  are 
conducted  under  a  statute  that 
specifically  provides  for  hearings  to  be 
on  the  record  (see  5  U.S.C.A.  554(a)). 
The  IGRA  does  not;  therefore,  the  APA's 
adjudication  provisions  do  not  apply  to 
hearings  provided  under  part  577. 

One  commenter  suggested  that  part 
577  should  be  revised  to  provide  that, 
in  an  appeal  ht)m  an  order  of  temporary 


closure,  "once  an  appeal  has  been  filed, 
respondent  may  seek  a  stay  from  the 
presiding  official,  who  shall  grant  the 
stay  unless  he  specifically  finds  that  the 
public  interest  requires  immediate 
closure." 

The  Commission  declines  to  delegate 
to  the  presiding  official  the  authority  to 
stay  the  Chairman's  action  before  the 
Commission  completes  its  review  under 
part  577.  A  respondent  may  seek  the 
equivalent  of  a  stay  from  the  Chairman 
under  §  573.6(c)  or  §  577.9(a). 

The  same  commenter  suggested  that 
part  577  should  provide  for  "the 
negotiation  of  stays  and  their  entry  by 
consent  order." 

Section  577.9  provides  for  negotiation 
of  an  agreement  "disposing  of  the  whole 
or  any  part  of  the  proceeding."  The 
Commission  believes  that  this  provision 
would  encompass  a  negotiated  stay. 

One  commenter  stated  that  part  577 
should  be  revised  to  provide  detailed 
hearing  procedures,  in  particular  to  "set 
forth  the  role  of  the  Chairman  in  post- 
closure  hearings." 

As  noted  above,  hearings  under  part 
577  are  not  subject  to  the  adjudication 
provisions  of  the  Administrative 
Procedure  Act.  Nevertheless,  in  today's 
final  rule  the  Commission  has  provided 
additional  hearing  procedures  in  part 
577.  For  example,  under  §  577.3,  the 
respondent  may  ask  to  present  oral 
testimony  or  witnesses,  and  may  ask  for 
a  closed  hearing.  Under  §  577.7,  a 
respondent  will  always  have  the  right, 
unless  waived,  to  present  an  oral 
argument  and  to  be  represented  by 
counsel  in  an  appeal  before  the 
Commission.  Unchanged  from  the 
proposed  rule  is  the  Commission's 
intention  to  vest  discretion  with  the 
presiding  official  to  conduct  a  hearing 
in  a  manner  that  will  provide  due 
process  to  the  parties  and  that  will  yield 
an  administrative  record  on  which  a 
reviewing  court  can  rely.  As  for  the 
Chairman's  role  in  post-closure 
hearings,  the  IGRA  provides  that  the 
Chairman  is  a  member  of  the 
Commission  and  that  the  Commission 
hears  an  appeal  from  an  order  of 
temporary  closure.  In  general,  once  an 
appeal  is  filed,  the  Chairman  will  be 
represented  by  Commission  staff  as  a 
party  to  the  proceeding. 

Request  for  Hearing 

One  commenter  stated  that  §  577.3(a) 
should  be  revised  to  provide  tliat  the  30- 
day  appeal  period  commences  with  the 
"issuance"  of  a  closure  order 
(consistently  with  section  2713(b)(2)  of 
IGRA),  instead  of  upon  service,  as 
proposed. 

Tne  Commission  disagrees. 
"Issuance"  is  not  a  defined  term  in  the 
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ICXA:  tberefore.  the  sugsMtod  reviskm 
would  not  be  meaningful.  In  any  event 
the  Commission  believes  that  issuance 
under  the  IGRA  doe*  not  otxur  before 
an  order  is  served.  Note  thM  part  S19 
provides  for  speedy  service  (for 
escample,  by  (K^mile). 

The  same  commentar  suggested  dkat 
§  577.3<b)  should  be  revised  to  require 
"only  a  notice  of  appeal  suffideot  to 
identify  the  ordar  appealed  bom. 
foUovved  at  a  later  dme  by  a  pr^iearing 
brief  detailing  the  reasons  why  the  order 
appealed  from  is  wrong." 

The  Commission  agrees  and  has 
revised  §  577.3(b)  to  provide  that  a 
notice  of  appeal  need  only  reference  the 
notice  or  order  from  which  the  appeal 
is  taken.  Under  new  paragraph  (c)  in 
§  577.3.  witMn  ten  (10)  days  after  filing 
a  notice  of  appeal,  the  respondent  will 
be  required  to  file  a  supplemental 
rtatement.  These  revisions  ensure  that 
any  potential  for  delay  in  meeting  the 
IGRA's  reqviirement  (discussed  below) 
for  an  expeditious  heering  on  an  order 
of  temporary  closiue  will  be  within  die 
control  of  the  respondent 

Hearing  Daadliae 

In  the  preamble  to  the  proposed  rule 
(57  FR  30584.  30587  (July  9. 1992)),  die 
Commission  discussed  an  apparent 
ambiguity  in  section  2713(bK2)  of  the 
IGRA.  which  provides  for  a  hearing 
before  the  Commission  on  an  ordar  of 
temporary  closure.  The  issue  was 
whether  the  right  to  request  a  hearing 
exists  for  30  days  from  the  date  the 
order  issues,  or  whether  the  hearing 
itself  must  be  provided  within  that  time. 
The  Commission  proposed  a  30-day 
period  for  a  tribe  to  request  a  hearing, 
and  the  Commission  would  be  required 
to  hold  the  h^^rmg  within  30  days  after 
it  receives  a  timely  request. 

Two  commenters  deputed  the 
existence  of  any  ambiguity.  One  of  these 
commenters  found  "highly 
objectionable"  the  "unitary  process" 
that  the  Commission  proposed  to  use  for 
appeals  of  ail  enforcement  actions, 
"because  it  disregards  the  statutory  time 
requirements  for  post-closure  hearings." 

The  Commission  disagrees.  Section 
577.4(b)  distinguishes  between  hearings 
on  orders  of  temporary  cloauia  and 
other  hearings,  ^4otwithstanding  any 
other  provision  in  part  577,  and  unless 
waived,  the  presiding  ofBcial  is  required 
to  provide  a  bearing  on  an  order  of 
temporary  cloeure  within  30  days  after 
the  Commission  receives  a  timely  notioa 
of  appeal.  This  provision  ensures  that 
the  Commission  will  comply  with  the 
IGRA's  requirements  for  poat-dosnre 
hearings. 

The  ambigoity  in  sMrtkn  2713(14(2)  of 
the  IGRA  ia  appwaot  from  the  foct  that 


the  provision  does  not  iapoae  any  time 
by  which  a  hearing  must  be  raqueatod. 
In  contiasl.  12  U.S.C.  1818(gX3)  entitles 
an  ofkial  anspended  by  the  Ftalaral 
Deposit  Insurance  Corporation  (FDIQ  to 
request  a  hearing  before  the  FDIC 
"(w)ithin  thirty  days  from  service  of  any 
notice  of  suspmision  •  *  •"  Mid 
requires  the  PDIC  to  proivide  sodi  a 
hearing  ''not  more  than  thirty  days  after 
receipt  of  a  requeet"  The  lack  of  similar 
specific  language  hi  section  2713(b)(2) 
of  the  IGRA  leaves  unanswered  the 
question  whether  the  right  to  request  a 
hearing  lasts  30  days  or  the  hearing 
itself  must  be  provided  within  that  time. 
The  Commission  interprets  the  IGRA  to 
mean  A«t  the  right  to  a  hearing  lasts  for 
30  days.  The  resuh  of  accepting  the 
commenters'  interpretation  of  section 
27130>)(2)  would  be  that  a  gaming 
operation  that  receives  an  order  of 
temporary  closure  could  request  a 
hearing  30  days  after  the  order  issues, 
and  the  Commission  would  have  to 
provide  a  hearing  the  same  day. 

Regarding  the  problem  posed  by  this 
scenario,  one  commenter  suggested  that 
the  Commission  impose  a  short  period 
(say,  five  days)  within  which  a  hearing 
must  be  requested,  or  include  with  the 
closure  order  itself  a  hearing  date  that 
meets  the  30-day  requirement  of  IGRA 
section  2713(b)(2). 

As  a  practical  matter,  the  Commission 
would  not  deny  a  request  for  a  hearing 
filed  within  30  days  after  a  closure  order 
issues.  Furthermore,  the  Commission 
sees  no  value  in  scheduling  a  hearing 
that  the  respondent  may  decide  not  to 
request. 

As  discussed  above,  the  Commission 
has  revised  §  577.3(b)  to  provide  that  a 
notice  of  appeal  need  only  reference  the 
notice  or  oiraer  from  which  the  appeal 
is  taken.  Thus,  a  re^x>ndent  could 
trigger  the  30-day  hearing  deadHne  by 
filing  a  notice  of  appeal  shortly  after  a 
closure  order  issues.  Any  potential  for 
delay  would  be  within  the  control  of  the 
respondent.  Accordingly,  the 
Commission  has  not  rei^sad  §  577.4  as 
the  commenters  requested. 

Service 

One  coamentor  suggested  that 
§  577.6(a)  be  revised  to  provide  that 
filings  will  be  made  with  the  presiding 
official  ottiy  after  the  reapoodent 
receives  notice  that  a  presiding  official 
has  been  designated. 

The  Commission  agraaa  and  has 
revised  §  S77.0(a)  accordingty. 

Tb»  same  commenter  stated  that 
§  S77.6(d)  aboald  be  modified  to  read: 
"Whenever  a  lepvasenlative  (including 
an  attocaey)  has  entered  an  appearance 
far  a  party  hi  a  pcoceading  ifdtiated 


under  this  part  service  thereafter  shall 
be  made  upon  the  representative." 

The  Commission  agrees  and  has 
revised  §  577.6(d)  accordioriy. 

One  commenter  suggaated  that  the 
Coramiaaion  revise  §  577.6(e)  to  clarify 
the  term  "other  nonbusinesa  day." 

The  commission  has  deleted  this  term 
bom  S  577.6(e)  as  unnecessary. 

One  commenter  stated  that  §  577.e(e) 
should  be  revised  to  track  the  language 
of  Rule  6(a)  of  the  Federal  Rules  of  Qvil 
Procedure  (adding,  "the  day  of  the  act 
event  or  default  from  which  the 
designated  period  of  time  begins  to  run 
^aUnot  be  included"). 

The  Commission  has  revised 
§  577.6(e)  to  achieve  the  same  result  as 
the  language  that  the  commwUer 
offered.  TIm  Commission  also  revised 
§  577.6(c)  to  provide  that  service  is 
complete  upon  transmittal,  making  it 
consistent  with  part  519.  Service. 

Conduct  of  Hearing 

One  commenter  argued  that  the  word 
"genuine"  should  be  deleted  ftx)m  the 
first  sentence  in  proposed  §  577.7(a) 
because  it  "raises  more  questions  than 
it  answers."  Another  commenter 
suggested  that  proposed  §  577.10  be 
revised  "to  clarify  that  the  presiding 
official  may  find  that  there  is  no 
genuine  issue  of  material  foct  only  upon 
motion  by  a  party." 

The  Commission  has  deleted 
proposed  §  577.10  altogether  and  has 
revved  §  577.7  to  provide  the 
respondent,  in  all  cases,  with  a  right  to 
present  written  evidence  and  to  present 
oral  argument.  This  approach  is  in  line 
with  the  U.S.  Supreme  Court's  holding 
in  FDIC  V.  Mallen,  486  U.S.  230  (1988). 
In  that  case,  the  Supreme  Court  held 
that  in  post-siispension  actions 
analogous  to  closure  under  the  IGRA, 
due  process  requires,  at  a  minimum,  the 
opportunity  to  present  oral  argument 
Other  evidentiary  procedures,  such  as 
the  cross-examination  of  witnesses,  are 
within  the  discretion  of  the  regulatory 
agency.  Beyond  this  revision,  the 
Commission  will  rely  on  the  presiding 
official  to  establish  suitable  busaring 
procedures. 

The  same  commenter  stated  that 
§  577.7(bXl)  should  be  revised  to  maka 
it  mandatory  that  any  person  giving 
testimony  do  so  under  oath. 

The  Commission  agrees  and  has 
accomplished  this  result  by  replacing 
the  word  "may"  with  "shen"  to 
§  577.7(b). 

Discovery 

One  commenter  contended  that  the 
Commission  should  provide  for  "much 
broader  discovery  *  *  *  in 
conformance  with  ^  mininram 
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standards  for  discovery  recommended 
by  the  Administrative  Coaferance  of  the 
United  States  (ACUS).  Administrative 
Conference  Recommendation  No.  21 
(1970)." 

The  Commission  disagrees.  The 
ACUS  Recommendation  upon  which 
the  commenter  relied  is  22  3rears  old 
and  is  based  on  an  out-of-date  versicm 
of  the  Federal  Rules  of  Civil  Procedure. 
More  recently,  in  1983  the  Federal  Rules 
were  substantially  amended  to  resolve 
problems  arising  from  "duplicative, 
redundant,  and  excessive  discovery." 
For  example,  rules  26(a)(1)  and  fb)(l) 
(General  Provisions  Governing 
Discovery)  were  amended  to  "encourage 
district  judges  to  identify  instances  of 
needless  discovery  and  to  limit  the  use 
of  the  various  discovery  devices"  (Fed. 
R.  Civ.  P.  26,  annotation  to  1983 
Amendments).  Moreover,  the 
Administrative  Procedure  Act  does  not 
provide  a  right  to  discovery  even  for 
formal  hearings  conducted  under  its 
adjudication  provisions. 

The  Commission  believes  that  it  has 
provided  an  appropriate  standard  for 
discovery  in  §  577.7(b)(4),  which  allows 
the  presiding  ofHcial  to  authorize 
exchanges  of  information  among  the 
parties  when  to  do  so  would  expedite 
the  proceeding.  The  Commission  has 
revised  §  577.7(b)(4)  to  clarify  that  the 
taking  of  depositions  and  the 
submission  of  interrogatories  are  within 
the  scope  of  prehearing  exchanges  of 
ihformation  that  the  presiding  of&cial 
may  permit  Beyond  that,  the 
Commission  will  rely  on  the  presiding 
official  to  provide  for  an  appropriate 
level  of  discovery  in  each  case.  Any 
decision  by  a  presiding  official  is 
subject  to  later  review  by  the 
Commission  or  the  courts. 

Confidentiality 

One  commenter  suggested  that  $  577.8 
be  revised  by  deleting  or  clarifying  the 
limitation  of  its  applicability  to 
"proceedings  involving  more  than  two 
parties." 

Section  577.8  is  limited  to 
proceedings  involving  more  than  two 
parties  because,  if  only  the  Chairman 
and  the  respondent  are  parties,  the 
Chairman  ia  bound  by  the 
confidentiality  provisions  of  §  571.3. 

Regarding  disclosure  of  confidential 
information,  one  commenter  suggested 
that  the  Commission  replace  the 
language  in  §  577.8Cb)(l),  "within  the 
context  of  the  proceeding:"  with 
"directly  in  connection  with  the 
hearing  before  the  mesiding  offidal." 

Hie  Commission  nas  revised 
§  577.8(b)(1)  to  clarify  that  coofidential 
infonaction  may  only  be  used  by  a  party 
"directly  in  connection  writh  iha 


hearing."  The  Commission  does  not 
agree,  however,  that  such  use  must 
occur  in  the  presence  of  the  presiding 
official. 

Intervention 

One  commenter  stated  that  the 
presiding  official  should  be  given 
specific  authority  to  proceed  with  a 
hearing  "prior  to  the  expiration  of  the 
time  period  specified  in  §  577.12  for  the 
processing  of  the  Petition  for 
Intervention."  The  commenter 
expressed  concern  that,  in  the  absence 
of  such  authority,  "an  independent 
third  party  might  well  cause  the 
continuation  of  a  Temporary  Order  of 
Closure  for  an  extended  period  of  time." 

The  Commission  disagrees.  Such 
authority  already  exists  under 
§  577.4(b),  which  requires  the  presiding 
official  to  conclude  a  hearing  on  an 
order  of  temporary  closure  within  30 
days,  "(n)otwithstanding  any  other 
provision  of  this  part." 

One  commenter  argued  that 
§  577.12(a)  should  be  broader  in 
providing  for  intervention  by  a  tribe  and 
narrower  in  providing  for  intervention 
by  persons  other  than  a  tribe.  The 
commenter  suggested  two  additional 
criteria  for  §  577.12(a):  "(4)  "Hieir  claim 
or  defense  and  respondent's  appeal  have 
a  question  of  law  or  fact  in  common; 
and  (5)  Intervention  would  not  unfairly 
prejudice  existing  parties  or  delay 
resolution  of  the  proceedings." 

The  commenter  did  not  explain  why 
the  first  suggested  addition  would  be 
helpful  and  the  Commission  saw  no 
reason  to  adopt  it.  The  Commission  has 
adopted  the  commenter's  second 
suggested  addition  in  new  paragraph  (4) 
in  §  577.12(a).  The  Commission  also 
agrees  that  a  tribe  should  have  the  right 
to  intervene  in  any  case  that  involves  a 
gaming  operation  on  lands  over  which 
the  tribe  has  jurisdiction.  Accordingly, 
the  Commission  has  inserted  a  new 
paragraph  (b)  (and  relettered  the 
remaining  paragraphs)  in  §  577.12  to 
read:  "If  a  tribe  has  jurisdiction  over 
lands  on  which  there  is  a  gaming 
operation  that  is  the  subject  of  a 
proceeding  under  this  part,  and  the  tribe 
is  not  already  a  named  party,  such  tribe 
may  intervene  as  a  matter  of  right." 

One  commenter  stated  that 
§577.12^a)(l)  should  be  revised  "to 
more  closely  follow  the  federal  rule  and 
to  require  that  the  proposed  intervenor 
demonstrate  that  it  claims  an  interest 
relating  to  the  property  or  transaction 
which  is  the  subject  of  the  action  and  is 
so  situated  that  the  disposition  of  the 
action  may  as  a  practical  matter  impair 
or  impede  its  ^lity  to  protect  that 
interest." 


The  Commission  disagrees.  The 
commenter  offered  no  reason  why  the 
suggested  language  should  be  preferred, 
ainl  the  Commission  found  none. 

The  same  commenter  suggested  that 
§  577.12(e)  (now  (0)  should  be  revised 
to  track  Rule  29  of  the  Federal  Rules  of 
Appellate  Procedure,  under  which  the 
decision  whether  to  allow  participation 
as  amicus  curiae  would  be  left  to  the 
discretion  of  the  presiding  official 

The  Commission  agrees  and  has 
revised  the  last  sentence  in  §  577.12(0 
by  replacing  the  second  "shall"  with 
"may." 

Tmnscripts 

Two  commenters  argued  that  S  577.13 
should  be  revised  to  provide  that  the 
Commission  will  "employ  a  court 
reporter  who  will  provide  transcripts  on 
a  daily  expedited  basis,  so  that  the 
transcript  will  be  available  on  the  day 
following  conclusion  of  the  hearing." 
Moreover,  these  commenters  questioned 
whether  there  is  any  good  reason  why 
the  presiding  official's  recommended 
decision  must  await  receipt  of  the 
transcript. 

Prompt  procurement  of  transcripts 
will  be  handled  administratively,  and 
need  not  be  addressed  in  the  rule.  The 
Commission  agrees  that  the  presiding 
official's  recommended  decision  nee^d 
not  always  await  receipt  of  the 
transcript.  A  new  paragraph  (c)  has  been 
added  to  §  577.7  to  provide  that  the 
hearing  is  concluded  once  the  presiding 
official  closes  the  record. 

Recommended  Decision 

One  commenter  stated  that  %  577.14(a) 
should  be  revised  to  clarify  that,  in 
reaching  a  decision  based  on  the  "whole 
record"  of  a  proceeding,  the  presiding 
official  may  consider  matters 
determined  to  be  confidential. 

The  Commission  does  not  agree  that 
any  revision  is  necessary.  Section 
577.8(0  provides:  "When  a  decision  by 
a  presiding  official  is  based  in  whole  or 
in  part  on  evidence  not  included  in  the 
public  record,  the  decision  shall  so 
state,  specifying  the  nature  of  the 
evidence  and  the  provision  of  law  under 
which  disclosure  was  denied,  and  the 
evidence  so  considered  shall  be  retained 
under  seal  as  part  of  the  official  record." 
The  Commission  believes  that  this 
provision  addresses  the  commenter's 
concern. 

Revww  by  Commission 

Oae  commenter  argued  that  §  577.15 
should  be  revised  to  address  the 
apparent  unfairness  that  results  when 
the  Chairman,  as  a  member  of  the 
Commission,  hears  an  appeal  from  an 
action  of  the  Chairman. 
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The  Commission  disagrees.  The  IGRA 
vests  the  Chairman  with  dual 
authorities.  The  Commission  has 
attempted  to  minimize  the  potential  for 
connict  between  these  roles  by 
providing  for  an  objective  trier  of  fact 
(the  presiding  official).  Beyond  that,  the 
Chairman  is  obligated  to  perform  the 
duties  that  the  IGRA  gives  that  person 
as  Chairman  and  Commissioner.  Note 
that  it  is  not  unusual  for  a  Commission 
to  initiate  prosecutorial  action,  then 
hear  an  appeal  from  that  action.  This  is 
not  considered  to  be  a  violation  of  due 
process  (see.  for  example.  Federal  Trade 
Commission  v.  Standard  Oil  of  Southern 
California.  449  U.S.  232  (1980)). 

In  the  proposed  rule  (57  FR  30584, 
30593  (July  9.  1992)).  the  Commission 
provided  that,  in  the  absence  of  a 
majority  vote  by  the  Commission  to 
affirm  or  reverse  the  recommended 
decision  of  the  presiding  official,  the 
action  of  the  Chairman  that  is  the 
subject  of  the  appeal  would  be  deemed 
vacated.  This  approach  stemmed  from 
the  IGRA's  provision,  in  section  2713(b), 
requiring  a  vote  of  no  fewer  than  two 
Commissioners  to  make  an  order  of 
temporary  closure  permanent  or  to 
dissolve  it.  The  Commission  believes 
that  an  order  of  temporary  closure 
should  not  be  allowed  to  stand  if  at  least 
two  Commissioners  fail  to  affirm  it.  In 
all  other  cases,  however,  the 
Commission  believes  that  if  the 
Commission  fails  to  act  on  the 
recommended  decision  of  the  presiding 
official,  the  recommended  decision 
should  become  the  final  decision  of  the 
Commission.  Accordingly,  the  last 
sentence  in  §  577.15  has  been  revised  to 
read:  "In  the  absence  of  a  majority  vote 
by  the  Commission  within  the  time 
providedby  this  section,  the 
recommended  decision  of  the  presiding 
official  shall  be  deemed  affirmed  except 
that,  if  the  subject  of  the  appeal  is  an 
order  of  temporary  closure  issued  under 
§  573.6  of  this  chapter,  the  order  of 
temporary  closure  shall  be  dissolved." 

Tne  Commission  also  made  numerous 
minor  editorial  changes  intended  to 
correct  typographical  and  stylistic  errors 
contained  in  the  proposed  rule. 

Regulatory  Matters 

Executive  Order  12291  and  the 
Regulatory  Flexibility  Act 

The  Commission  has  determined  that 
this  document  is  not  a  major  rule  under 
Executive  Order  12291.  The  rule  will 
not  have  any  significant  effects  on  the 
economy  or  result  in  major  increases  in 
costs  or  prices  for  consumers, 
individual  industries,  federal,  state,  or 
local  governments,  agencies,  or 
geographical  regions.  The  rule  will  not 


have  any  adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  export/import  market. 
Pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C  601  et  seq..  the 
Commission  has  determined  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Because  this 
rule  is  procedural  in  nature,  it  will  not 
impose  substantive  requirements  that 
could  be  deemed  impacts  within  the 
scope  of  the  Act. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  as 
required  by  44  U.S.C.  3501  ef  seq.  They 
have  been  assigned  clearance  number 
3141-0001.  and  are  approved  through 
July  31.  1995. 
Notional  Environmental  Policy  Act 

The  Commission  has  determined  that 
this  rulemaking  does  not  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  that  no  detailed 
statement  is  required  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969. 

Executive  Order  12778 

The  Chairman  of  the  National  Indian 
Gaming  Commission  has  certified  to 
OMB  that  this  rule  meets  the  applicable 
standards  provided  in  sections  2(a)  and 
2(b)(2)  of  Executive  Order  12778,  "Civil 
Justice  Reform."  56  FR  55195,  October 
25.  1991. 
Anthony ).  Hope. 

Chairman.  National  Indian  Gaming 
Commission. 

List  nf  Subjects 
25  CFR  Part  571 

Gaming,  Indian  lands.  Investigations. 
Reporting  and  recordkeeping 
requirements. 

25  CFR  Part  573 

Administrative  practice  and 
procedure.  Gaming.  Indian  lands. 


PART  571-*IONrrORING  AND 
INVESTIGATIONS 

Subpvt  A— Gmieral 

571.1  Scope. 

571.2  Definitions. 

571.3  Confidentiality. 

Subpart  B— Inflection  of  Books  and  Records 

571.5  Entry  of  premises. 

571.6  Access  to  papers,  books,  and  records. 

571.7  Maintenance  and  preservation  of 
papers  and  records. 

Subpart  C — Subpoenas  and  Depositions 

571.8  Subpoena  of  witnesses. 

571 .9  Subpoena  of  documents  and  other 
items. 

571.10  Geographical  location. 

571.11  Depositions. 

Subpart  D— Audita 

571.12  Audit  Standards. 

571.13  Copies  of  audit  reports. 

571.14  Relationship  of  audited  financial 
statements  to  fee  assessment  reports. 

Authority:  25  U.S.C.  2706(b).  2710(b)(2)(C). 
2715,2716. 


25  CFR  Part  575 

Administrative  practice  and 
procedure.  Gaming.  Indian  lands. 
Penalties. 

25  CFR  Part  577 

Administrative  practice  and 
procedure. 

Title  25.  Chapter  III  of  the  Code  of 
Federal  Regulations  is  amended  by 
adding  new  parts  571.  573.  575.  and  577 
to  read  as  follows: 


Subpart  A— General 

§571.1    Scope. 

This  part  sets  forth  general  procedur«s 
governing  Commission  monitoring  and 
investigations  of  Indian  gaming 
operations. 

§571.2    Definitions. 

As  used  in  this  chapter,  the  following 
terms  have  the  specified  meanings: 

Commission's  authorized 
representative  means  any  persons  who 
is  authorized  to  act  on  behalf  of  the 
Commission  for  the  purpose  of 
implementing  the  Act  and  this  chapter. 

Day  means  calendar  day  unless 
otherwise  specified. 

Hearing  means  that  part  of  a 
proceeding  that  involves  the  submission 
of  evidence  to  the  presiding  official, 
either  by  oral  presentation  or  written 
submission. 

Party  means  the  Chairman,  the 
respondent(s).  and  any  other  person 
named  or  admitted  as  a  party  to  a 
proceeding. 

Person  means  an  individual,  Indian 
tribe,  corporation,  partnership,  or  other 
organization  or  entity. 

Presiding  official  means  a  person 
designated  by  the  Commission  who  is 
qualified  to  conduct  an  administrative 
hearing  and  authorized  to  administer 
oaths,  and  has  had  no  previous  role  in 
the  prosecution  of  a  matter  over  which 
he  or  she  will  preside. 

Resondent  means  a  person  against 
whom  the  Commission  is  seeking  civil 
penalties  under  section  2713  of  the  Act. 

Violation  means  a  violation  of 
applicable  federal  or  tribal  statutes, 
regulations,  ordinances,  or  resolutions. 
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fSTIJ    ConMwitMlty. 

lAiIess  coBfideDtiality  is  waived,  the 
CoRunission  shall  treat  as  confidential 
any  and  al)  information  received  under 
the  Act  that  falls  within  the  exemptions 
of  5  U.S.C  552(b)  (4)  and  (7);  except  that 
when  s\ich  infoimaticHi  indicates  a 
violation  erf  Federal.  State,  or  tribal 
statutes,  regoIatioDS,  ordinances,  or 
resohitions.  the  Commission  shaU 

{>rovide  such  information  to  ^propriate 
aw  enforcement  officials.  The 
confidentiali^  of  documents  submitted 
in  a  flBultiple-party  proceeding  under 
part  577  ol  thtis  chapter  is  addressed  in 
S  577.3  of  this  chapter. 

Subpart  B^-lnapection  Of  Books  and 
Racordt 


%5nJi    EnHyefi 

(a)  The  Comitttssion's  etitborized 
representative  may  enter  the  premises  of 
an  Indian  gaming  operation  to  inspect, 
examine,  photocopy,  and  audit  ail 
papers,  boolcs,  and  records  (inchiding 
computer  records)  concerning: 

(ij  Cross  revenues  of  class  n  gaming 
conducted  on  Indian  lands;  and 

(2)  Any  other  matters  necessary  to 
carry  out  the  duties  of  the  Commission 
under  the  Act  and  this  chapter. 

(b)  The  Commission's  authorized 
representative  shall  present  ofHcial 
identiRcation  upon  entering  a  gaming 
operation  for  the  purpose  of  enforcing 
the  Act. 

S  571 .6    Access  to  papers,  iMoka,  and 
records. 

(a)  Once  the  Commission's  authorized 
representative  presents  proper 
identification,  a  gaming  operation  shall 
provide  the  authorized  representative 
with  access  to  all  papers,  books,  and 
records  (inciudii^  computer  records) 
concerning  class  H  gaming  or  any  other 
matters  for  which  the  Commission 
requires  such  access  to  carry  out  its 
duties  under  the  Act. 

(b)  If  such  papers,  booics,  and  records 
ore  not  available  at  the  location  of  the 
gaming  operation,  the  gaming  operation 
shall  make  them  available  at  a  time  and 
place  convenient  to  the  Commission's 
authorized  representative. 

(c)  Upon  the  request  of  the 
Commission's  airthorized 
representative,  the  gaming  operation 
shall  photocopy,  or  allow  the 
Commission's  authorized  representative 
to  photocopy,  any  papers,  books,  and 
records  that  are  requested  by  the 
Commission's  authorized 
representative. 

S  571.7    Maintenance  and  preservatton  of 
papers  end  records. 

(a)  A  gaming  operation  shall  keep 
permanent  books  of  account  or  records. 


including  inventory  records  of  gamii^ 
supplies,  sufficient  to  establish  the 
amount  of  gross  and  net  income, 
deductions  and  expenses,  receipts  and 
diabursexBeBta,  and  other  infcuraation 
required  in  any  financial  statement, 
report,  or  other  acoouating  prepared 
pursuant  to  the  Act  or  this  cfaaptar. 

(b)  The  Commisskm  may  require  a 
gaming  operation  to  submit  statements, 
reports,  or  accountings,  or  keep  specific 
records,  that  will  enable  the 
Commission  to  determine  whether  m 
not  such  operation: 

(1)  Is  liable  for  fees  payable  to  the 
Commission  and  in  woat  amount;  axKi 

(2)  Has  properly  and  complelelv 
accounted  for  all  transactiesia  and  other 
matters  monitored  by  the  Commission. 

(c)  Books  or  records  reouired  by  this 
section  shall  be  kept  at  alt  times 
available  for  inspection  by  the 
Commission's  authorized 
representatives.  They  shall  be  retained 
for  no  less  than  five  (5)  years. 

(d)  A  gaming  operation  shall  maintain 
copies  of  all  enforcement  actions  that  a 
tribe  or  a  state  has  taken  against  the 
operation,  noting  the  final  disposition  of 
each  case. 

Subpart  C— Subpoertas  and 
Deposlttons 

fSTIJ    Suttpoeria tt wXnsseaa. 

By  majority  vote  the  Commission  may 
authorize  the  Chairman  to  require  by 
subpoena  the  attef>dar>ce  and  testimony 
of  witnesses  relating  to  any  matter 
under  consideration  or  investigation  by 
the  Commission.  Witnesses  so 
summoned  shall  be  paid  the  same  fees 
and  mileage  that  are  paid  to  witnesses 
in  the  courts  of  the  United  States. 

S571.9    Subpoena  of  documents  and  other 
Itema. 

By  majority  vote  the  Commission  may 
authorize  the  Chairman  to  require  by 
subpoena  the  production  of  certain 
documents  and  other  items  that  are 
material  and  relevant  to  facts  in  issue  in 
any  matter  under  consideration  or 
investigation  by  the  Commission. 

§  571 . 1 0    Geograptticai  location. 

The  attendance  of  witnesses  and  the 
production  of  books,  papers,  and 
documents,  may  be  required  from  any 
place  in  the  United  States  at  any 
designated  place  of  hearing. 

$571.11    Depoaitiona. 

(a)  Any  party  wishing  to  depose  a 
witness  shall  file  a  request  with  the 
Commission  or,  if  a  presiding  official 
has  been  designated  under  part  577  of 
this  chapter,  to  the  presiding  official. 
Such  a  request  shall  not  be  granted 
except  for  good  cause  shown.  A 


Commissioner  or  a  presiding  official 
may  order  testimony  to  be  taken  by 
deposition  in  any  proceeding  or  .. 
investigi^on  pencung  before  the 
Commission  at  any  stage  of  such 
proceeding  or  investigation,  except  th^ 
Commission  persormel  may  not  be 
questioned  bv  deposition  for  the 
purposes  of  discovery,  hot  may  be 
questioned  by  written  interrogatories  as 
authorized  by  the  Comraissicn  era 
presiding  official.  Commission  recovda 
are  not  subject  to  cttscovery  under  this 
chapter.  TIm  fa»spect>on  of  Comntasioii 
records  is  governed  l^  §  571.3  of  this 
part  aiMl  the  Freedom  of  Information 
Act,  5  U.S.C  552.  Depositiotts  urtder 
this  section  may  be  taken  before  any 
person  designated  by  the  Commission  or 
a  presiding  ofHcial.  and  who  has  the 
power  to  administer  oaths. 

(b)  A  party  or  a  Commissioner  (or  a 
person  designated  by  a  Commissioner 
under  paragraph  (a)  of  this  section) 
proposing  to  take  a  deposition  under 
this  section  shall  give  reasonable  notice 
to  the  Commission  utd  the  parties,  if 
any,  of  the  takii^  of  a  deposition.  Notice 
shall  include  the  name  of  the  witness 
and  the  time  and  place  of  the 
deposition. 

fc)  Every  person  deposed  uztder  this 
part  shall  be  notified  of  his  or  her  right 
to  be  represented  by  counsel  durii^  the 
deposition,  and  shall  be  required  to 

swear  or  affirm  to  testify  to  the  whole 
truth.  Testimony  shall  be  reduced  to 
writing  and  subscribed  by  the  deponent. 
Depositions  shall  be  filed  promptly  with 
the  Commission  or,  if  a  presiding 
ofndal  has  been  designated,  with  the 
presiding  official. 

(d)  Witrtesses  whose  depositions  sre 
taken  as  authorized  in  this  section,  and 
the  persons  taking  the  same,  shall  be 
severally  entitled  to  the  same  fees  as  are 
paid  fctf  like  services  in  the  courts  of  the 
United  States. 

Subpart  D— Audits 
S571.12    Audit  standards. 

A  tribe  shall  engage  an  irniependent 
certified  public  accountant  lo  provide 
an  annual  audit  of  the  financial 
statements  of  each  gaming  operation  on 
Indian  lands.  Such  financial  statements 
shall  be  prepared  in  accordance  with 
generally  accepted  accounting 
principles  and  the  audit(s)  shall  be 
conducted  in  accordance  with  generally 
accepted  auditing  standards.  Audit(s)  of 
the  gaming  operation  required  under 
this  section  may  be  conducted  in 
conjunction  with  any  other  independent 
audit  of  the  tribe,  provided  that  the 
requirements  of  this  chapter  are  met. 
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§571.13    CopiM  of  audH  reports. 

A  tribe  shall  submit  to  the 
Commission  a  copy  of  the  report(s)  and 
management  letters)  setting  forth  the 
results  of  each  annual  audit  within  120 
days  after  the  end  of  each  fiscal  year  of 
the  gaming  operation. 

§571.14    RetetkMwhip  of  audHed  financial 
statamanto  to  faa  aaaaasmant  raporU. 

A  tribe  shall  reconcile  its  quarterly  fee 
assessment  reports,  submitted  under  25 
CFR  part  514.  with  its  audited  financial 
statements  and  make  available  such 
reconciliation  upon  request  by  the 
Commission's  authorized 
representative. 

PART  573— ENFORCEMENT 

^'3.1    Scope. 

57  j.3    Notice  of  violation. 

573.6    Order  of  temporary  closure. 

Authority:  25  U.S.C.  2705(a)(1).  2706, 
2713.2715. 

§573.1    Scop*. 

This  part  sets  forth  general  rules 
governing  the  Commission's 
enforcement  of  the  Act,  this  chapter, 
and  tribal  ordinances  and  resolutions 
approved  by  the  Chairman  under  part 
522  or  523  of  this  chapter.  Civil  fines  in 
connection  with  notice  of  violation 
issued  under  this  part  are  addressed  in 
part  575  of  this  chapter. 

§573.3    Notice  of  violation. 

(a)  The  Chairman  may  issue  a  notice 
of  violation  to  any  person  for  violations 
of  any  provision  of  the  Act  or  this 
chapter,  or  of  any  tribal  ordinance  or 
resolution  approved  by  the  Chairman 
under  part  522  or  523  of  this  chapter. 

(d)  A  notice  of  violation  shall  contain: 

(1)  A  citation  to  the  federal  or  tribal 
requirement  that  has  been  or  is  being 
violated; 

(2)  A  description  of  the  circumstances 
surrounding  the  violation,  set  forth  in 
common  and  concise  language; 

(3)  Measures  required  to  correct  the 
violation: 

(4)  A  reasonable  time  for  correction,  if 
the  respondent  cannot  take  measures  to 
correct  the  violation  immediately;  and 

(5)  Notice  of  rights  of  appeal. 

§  573.6    Ordar  of  tamporary  cloaure. 

(a)  When  an  order  of  temporary 
closure  may  issue.  Simultaneously  with 
or  subsequently  to  the  issuance  of  a 
notice  of  violation  under  §  573.3  of  this 
part,  the  Chairman  may  issue  an  order 
of  temporary  closure  of  all  or  part  of  an 
Indian  gaming  operation  if  one  or  more 
of  the  following  substantial  violations 
are  present: 

(1)  The  respondent  fails  to  correct 
violations  within: 


(i)  The  time  permitted  in  a  notice  of 
violation;  or 

(ii)  A  reasonable  time  after  a  tribe 
provides  notice  of  a  violation. 

(2)  A  gaming  operation  fails  to  pay  the 
annual  fee  required  by  25  CFR  part  514. 

(3)  A  gaming  operation  operates  for 
business  without  a  tribal  ordinance  or 
resolution  that  the  Chairman  has 
approved  under  part  522  or  523  of  this 
chapter. 

(4)  A  gaming  operation  operates  for 
business  without  a  license  from  a  tribe, 
in  violation  of  part  558  of  this  chapter. 

(5)  A  gaming  operation  operates  for 
business  without  either  background 
investigations  having  been  completed 
for.  or  tribal  licenses  granted  to.  all  key 
employees  and  primary  management 
officials,  as  provided  in  §  558.3(b)  of 
this  chapter. 

(6)  There  is  clear  and  convincing 
evidence  that  a  gaming  operation 
defrauds  a  tribe  or  a  customer. 

(7)  A  management  contractor  operates 
for  business  without  a  contract  that  the 
Chairman  has  approved  under  part  533 
of  this  chapter. 

(8)  Any  person  knowingly  submits 
false  or  misleading  information  to  the 
Commission  or  a  tribe  in  response  to 
any  provision  of  the  Act.  this  chapter, 
or  a  tribal  ordinance  or  resolution  that 
the  Chairman  has  approved  under  part 
522  or  523  of  this  chapter. 

(9)  A  gaming  operation  refuses  to 
allow  an  authorized  representative  of 
the  Commission  or  an  authorized  tribal 
official  to  enter  or  inspect  a  gaming 
operation,  in  violation  of  §  571.5  or 

§  571.6  of  this  chapter,  or  of  a  tribal 
ordinance  or  resolution  approved  by  the 
Chairman  under  part  522  or  523  of  this 
chapter. 

(10)  A  tribe  fails  to  suspend  a  license 
upon  notification  by  the  Commission 
that  a  primary  management  official  or 
key  employee  does  not  meet  the 
standards  for  employment  contained  in 
§558.2  of  this  chapter,  in  violation  of 

§  558.5  of  this  chapter. 

(11)  A  gaming  operation  operates 
class  III  games  in  the  absence  of  a  tribal- 
state  compact  that  is  in  effect,  in 
violation  of  25  U.S.C.  2710(d). 

(12)  A  gaming  operation's  facility  is 
constructed,  maintained,  or  operated  in 
a  manner  that  threatens  the 
environment  or  the  public  health  and 
safety,  in  violation  of  a  tribal  ordinance 
or  resolution  approved  by  the  Chairman 
under  part  522  or  523  of  this  chapter. 

(b)  Order  effective  upon  service.  The 
operator  of  an  Indian  gaming  operation 
shall  close  the  operation  upon  service  of 
an  order  of  temporary  closure,  unless 
the  order  provides  otherwise. 

(c)  Informal  expedited  review.  Within 
seven  (7)  days  after  service  of  an  order 


of  temporary  closure,  the  respondent 
may  request,  orally  or  in  writing, 
informal  expedited  review  by  the 
Chairman. 

(1)  The  Chairman  shall  complete  the 
expedited  review  provided  for  by  this 
paragraph  within  two  (2)  days  after  his 
or  her  receipt  of  a  timely  request. 

(2)  The  Chairman  shall,  within  two  (2) 
days  after  the  expedited  review 
provided  for  by  this  paragraph: 

(i)  Decide  whether  to  continue  an 
order  of  temporary  closure;  and 

(ii)  Provide  the  respondent  with  an 
explanation  of  the  basis  for  the  decision. 

(3)  Whether  or  not  a  respondent  seeks 
informal  expedited  review  under  this 
paragraph,  within  thirty  (30)  days  after 
the  Chairman  serves  an  order  of 
temporary  closure  the  respondent  may 
appeal  the  order  to  the  Commission 
under  part  577  of  this  chapter. 
Otherwise,  the  order  shall  remain  in 
effect  unless  rescinded  by  the  Chairman 
for  good  cause. 

PART  575-CIVIL  FINES 


575.1 
575.3 
575.4 
575.5 


Scope. 

How  assessments  are  made. 
When  civil  fine  will  be  assessed. 
Procedures  for  assessment  of  civil 
fines. 
575.6    Settlement,  reduction,  or  waiver  of 

civil  fine. 
575.9    Final  assessment. 

Authority:  25  U.S.C.  2705(a).  2706.  2713, 
2715. 

§575.1    Scope. 

This  part  addresses  the  assessment  of 
civil  fines  under  section  2713(a)  of  the 
Act  with  respect  to  notices  of  violation 
issued  under  §  573.3  of  this  chapter. 

§  575.3    How  assessments  are  made. 

The  Chairman  shall  review  each 
notice  of  violation  and  order  of 
temporary  closure  in  accordance  with 
§  575.4  of  this  part  to  determine  whether 
a  civil  fine  will  be  assessed,  the  amount 
of  the  fine,  and,  in  the  case  of 
continuing  violations,  whether  each 
daily  illegal  act  or  omission  will  be 
deemed  a  separate  violation  for 
purposes  of  the  total  civil  fine  assessed. 

§  575.4    When  civil  fine  will  be  assessed. 

The  Chairman  may  assess  a  civil  fine, 
not  to  exceed  $25,000  per  violation, 
against  a  tribe,  management  contractor, 
or  individual  operating  Indian  gaming 
for  each  notice  of  violation  issued  under 
§  573.3  of  this  chapter  after  considering 
the  following  factors: 

(a)  Economic  benefit  of 
noncompliance.  The  Chairman  shall 
consider  the  extent  to  which  the 
respondent  obtained  an  economic 
benefit  from  the  noncompliance  that 
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gave  rise  to  a  notice  of  violation,  as  well 
as  the  likelihood  of  escaping  detection. 

(1)  The  Chairman  may  consider  the 
documented  benefits  derived  from  the 
noncompliance,  or  may  rely  on 
reasonable  assumptions  regarding  such 
benefits. 

(2)  If  noncompliance  continues  for 

.  more  than  one  day,  the  Chairman  may 
treat  each  daily  illegal  act  or  omission 
as  a  separate  violation. 

(b)  Seriousness  of  the  violation.  The 
Qiairman  may  adjust  the  amount  of  a 
civil  fine  to  reflect  the  seriousness  of  the 
violation.  In  doing  so,  the  Chairman 
shall  consider  the  extent  to  which  the 
violation  threatens  the  integrity  of 
Indian  gaming. 

(c)  History  of  violations.  The 
Chairman  may  adjust  a  civil  fine  by  an 
amount  that  reflects  the  respondent's 
history  of  violations  over  the  preceding 
five  (5)  years. 

(t)  A  violation  cited  by  the  Chairman 
shall  not  be  considered  unless  the 
associated  notice  of  violation  is  the 
subject  of  a  final  order  of  the 
Commission  and  has  not  been  vacated; 
and 

(2)  Each  violation  shall  be  considered 
whether  or  not  it  led  to  a  dvil  fine. 

(d)  Negligence  or  willfulness.  The 
Chairman  may  adjust  the  amount  of  a 
dvil  fine  based  on  the  degree  of  fault  of 
the  respondent  in  causing  or  failing  to 
correct  the  violation,  either  through  act 
or  omission. 

(e)  Good  faith.  The  Chairman  may 
reduce  the  amount  of  a  dvil  fine  based 
on  the  degree  of  good  faith  of  the 
respondent  in  attempting  to  achieve 
rapid  compUance  after  notification  of 
the  violation. 

S57S.5    Procaduree  for aMeMment  of civH 
finee. 

(a)  Within  15  days  after  service  of  a 
notice  of  violation,  or  such  longer 
period  as  the  Chairman  may  grant  for 
good  cause,  the  respondent  may  submit 
written  information  about  the  violation 
to  the  Chairman.  The  Chairman  shall 
consider  any  information  so  submitted 
in  determining  the  fects  surrounding  the 
violation  and  the  amount  of  the  civil 
fine. 

(b)  The  Chairman  shall  serve  a  copy 
of  the  proposed  assessment  on  the 
respondent  within  thirty  (30)  days  after 
the  notice  of  violation  was  issued,  when 
practicable. 

(c)  The  Chairman  may  review  and 
reassess  any  dvil  fine  if  necessary  to 
consider  facts  that  were  not  reasonably 
available  on  the  date  of  issuance  of  the 
proposed  assessment. 


S  575.6    SeMement.  reduction,  or  VMlver  of 
civil  fin*. 

(a)  Reduction  or  waiver.  (1)  Upon 
written  request  of  a  respondent  received 
at  any  time  prior  to  the  filing  of  a  notice 
of  appeal  under  part  577  of  3iis  chapter, 
the  Oiairman  may  reduce  or  waive  a 
dvil  fine  if  he  or  she  determines  that, 
taking  into  account  exceptional  fadors 
present  in  a  particular  case,  the  fine  is 
demonstrably  unjust. 

(2)  All  petitions  for  redudion  or 
waiver  shall  contain: 

(i)  A  detailed  description  of  the 
violation  that  is  the  subjed  of  the  fine; 

(ii>A  detailed  redtation  of  the  facts 
that  support  a  finding  that  Uie  fine  is 
demonstrably  unjust,  accompanied  by 
underlying  documentation,  if  any;  and 

(in)  A  declaration,  signed  and  dated 
by  the  respondent  and  his  or  her 
counsel  or  representative,  if  any,  as 
follows:  Under  penalty  of  perjury,  I 
declare  that,  to  the  best  of  my 
knowledge  and  belief,  the 
representations  made  in  this  petition  are 
true  and  corred. 

(3)  The  Chairman  shall  serve  the 
respondent  with  written  notice  of  his  or 
her  determination  under  paragraph  (a) 
of  this  sedion,  including  a  statement  of 
the  grounds  for  the  Chairman's  dedsion. 

(b)  Settlement.  At  any  time  prior  to 
the  filing  of  a  notice  of  appeal  under 
part  577  of  this  chapter,  the  Chairman 
and  the  respondent  may  agree  to  settle 
an  enforcement  adion,  including  the 
amount  of  the  assodated  dvil  fine.  In 
the  event  a  settlement  is  reached,  a 
settlement  agreement  shall  be  prepared 
and  executed  by  the  Chairman  and  the 
respondent.  If  a  settlement  agreement  is 
executed,  the  respondent  shall  be 
deemed  to  have  waived  all  rights  to 
further  review  of  the  violation  or  civil 
fine  in  question,  except  as  otherwise 
provided  expressly  in  the  settlement 
agreement.  In  the  absence  of  a 
settlement  of  the  issues  under  this 
paragraph,  the  respondent  may  contest 
the  assessed  dvil  fine  before  the 
Commission  in  accordance  with  part 
577  of  this  chapter. 

f57S.9    IHnal  aaaeaament 

(a)  If  the  respondent  fails  to  request  a 
hearing  as  provided  in  part  577  of  this 
chapter,  the  proposed  dvil  fine 
assessment  shall  become  a  final  order  of 
the  Commission. 

(b)  Qvil  fines  assessed  under  this  part 
shall  be  paid  by  the  person  assessed  and 
shall  not  be  treated  as  an  operating 
expense  of  the  operation. 

(c)  The  Commission  shall  transfer 
civil  fines  paid  under  this  chapter  to  the 
U.S.  Treasury. 


PART  577— APPEALS  BEFORE  THE 
COMMISSION 

Sec 

577.1  Scope. 

577.3  Request  for  hearing. 

577.4  Hearing  deadline. 

577.6  Service. 

577.7  Conduct  of  hearing. 

577.8  Request  to  limit  disclosure  of 
confidential  infonnation. 

577.9  Consent  order  or  settlentenl. 

577.12  Intervention. 

577.13  Transcript  of  hearing. 

577.14  Reconunended  decision  of  presiding 
official. 

577.15  Review  by  Commission. 
Autbority:  25  U.SC  2706,  2713.  2715. 

1577.1    Scope. 

(a)  This  part  provides  procedures  for 
appeals  to  the  Commission  regarding: 

(1)  A  violation  alleged  in  a  notice  of 
violation; 

(2)  Civil  fines  assessed  by  the 
Chairman; 

(3)  Whether  an  order  of  temporary 
closure  issued  by  the  Chairman  should 
be  made  permanent  or  be  dissolved;  and 

(4)  The  Chairman's  decision  to  void  or 
modify  a  management  contrad  under 
part  535  of  this  chapter  subsequent  to 
initial  approval. 

(b)  Appeals  from  determinations  of 
the  Chairman  under  25  U.S.C.  2710  and 
2711  (regarding  management  contrads) 
and  2710  (regarding  tribal  gaming 
ordinances)  are  addressed  in  parts  539 
and  524  of  this  chapter  respectively. 

1577^    Raquaat  for  hearing. 

(a)  A  respondent  may  request  a 
hearing  to  contest  the  matters  listed  in 
§  577.1(aKl)-(4)  by  submitting  a  notice 
of  appeal  to  the  Commission  within 
thirty  (30)  days  after  service  of: 

(1)  A  notice  of  violation; 

(2)  A  proposed  dvil  fine  assessment 
or  reassessment; 

(3)  An  order  of  temporary  closure;  or 

(4)  An  order  voiding  or  modifying  a 
management  contrad  subsequent  to 
initial  approval. 

(b)  A  notice  of  appeal  shall  reference 
the  notice  or  order  from  which  the 
appeal  is  taken. 

(c)  Within  ten  (10)  days  after  filing  a 
notice  of  appeal,  the  respondent  shall 
file  with  the  Commission  a 
supplemental  statement  that  states  with 
particularity  the  relief  desired  and  the 
grounds  therefor  and  that  includes, 
when  available,  supporting  evidence  in 
the  form  of  affidavits.  If  the  respondent 
wishes  to  present  oral  testimony  or 
witnesses  at  the  hearing,  the  resfKKident 
shall  indude  a  request  to  do  so  with  the 
supplemental  statement.  The  request  to 
present  oral  testimony  or  witnesses 
shall  specify  the  names  of  proposed 
witnesses  and  the  general  nature  of  their 
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expected  testimooy.  and  whether  a 
closed  hearing  is  requested  and  why. 
The  respondent  may  waive  in  writing 
his  or  her  right  to  an  oral  hearing  and 
instead  elect  to  have  the  matter 
determined  by  the  Commiision  solely 
on  the  basis  of  written  submissions. 

$577.4    Hearing  dMdIiM. 

(a)  The  Commission  shall  designate  a 
presiding  official  who  shall  commwice 
a  hearing  within  30  days  after  the 
Commission  receives  a  timely  notice  of 
appeal  from  the  respondent.  At  the 
request  of  the  respondent,  the  presiding 
official  may  order  the  hearing  to 
commence  at  a  time  more  than  30  days 
after  the  respondent  files  a  notice  of 
appeal.  The  Commission  shall  transmit 
the  administrative  record  of  the  case  to 
the  presiding  official  upon  designation. 

(bj  If  the  subject  of  an  appeal  is 
whether  an  order  of  temporary  closure 
should  be  made  permanent  or  be 
di.ssolved,  the  hearing  shall  be 
concluded  within  30  days  after  the 
Commission  receives  a  timely  notice  of 
apf>ea].  unless  tbe  respondent  waives 
this  requirement.  Notwithstanding  any 
other  provision  of  this  part,  the 
presiding  official  shall  conduct  such  a 
hearing  in  a  maoaer  that  will  enable 
him  or  her  to  conclude  the  bearing 
within  the  period  required  by  this 
paragraph,  while  ensuring  due  process 
to  all  parties. 

$577^    Service. 

(a)  A  respondent  who  initiates  an 
appeal  under  this  part  shall  serve  copies 
of  the  initiating  documents  on  the 
Commission  at  tbe  address  indicated  in 
the  notice  or  order  that  is  tbe  subject  of 
the  appeal.  All  filings  shall  be  made 
with  the  Conunission  until  a  pre.siding 
official  is  designated  and  the  parlies  are 
so  notified,  after  which  all  fdings  shall 
be  made  with  the  presiding  official.  Any 
party  or  other  person  who  subsequently 
files  any  other  document  with  the 
Commission  or  the  presiding  officer 
shall  simultaneously  serve  copies  of  that 
document  on  any  other  parties  to  the 
proceeding,  except  to  that  extent  $  577.8 
of  this  part  may  govern  tbe  disclosure  of 
coofidentia}  information  contained  in  a 
filing. 

(bJ  Copies  of  documeats  by  which  a 
proceeding  ts  initiated  shall  be  served 
on  all  known  puties  penonaily,  by 
facsimile,  or  by  registered  or  certified 
mail,  return  receipt  requested.  All 
subsaqueat  documents  shall  be  served 
personaily.  by  facsimile,  or  by  first  class 
maiL 

id  Servioe  df  copies  of  all  documents 
is  complete  at  tbe  time  of  personal 
service  «r.  if  servioe  is  fBade  by  mail  or 
facsiauk,  tt^Mi  tcaBaauttal. 


(d)  Whenever  a  representative 
(including  an  attorney)  has  entered  an 
appearance  for  a  party  in  a  proceeding 
initiated  under  this  part,  service 
thereafter  shall  be  made  upon  the 
representative. 

(e)  In  computing  any  period  of  time 
prescribed  for  fihng  and  serving  a 
document,  the  first  day  of  tbe  period  so 
computed  shall  not  be  included.  The 
last  day  shall  be  included  unless  it  is  a 
Saturcky.  Sunday,  or  federal  legal 
holiday,  in  which  case  the  period  shall 
run  until  the  end  of  the  next  business 
day. 

(0(lJ  The  presidiag  oSlcial  may 
extend  tbe  time  for  filing  or  serving  any 
document  except  a  notice  of  appeal. 

(2J  A  request  for  an  extension  of  time 
must  be  filed  within  the  time  originally 
allowed  for  filing. 

(3)  For  good  cause  the  presiding 
official  may  grant  an  extension  of  time 
on  his  or  her  own  initiative. 

$577.7    Conduct  of  hearing. 

(a)  Once  designated  by  the 
Commission,  the  presiding  official  shall 
set  the  case  for  hearing.  The  respondent 
may  apjpeer  at  the  hearing  personally, 
through  counsel,  or  personally  with 
counsel.  The  respondent  shall  have  the 
right  to  introduce  relevant  written 
materials  and  to  present  an  oral 
argument.  At  the  discretion  of  the 
presiding  official,  a  bearing  under  this 
section  may  include  an  opportunity  to 
submit  oral  and  documentary  evideiKe 
and  cross-examine  witnesses. 

(b)  When  holding  a  heariiig  under  this 
part,  the  presiding  official  shall: 

(1)  Administer  oaths  and  affirmations; 

(2)  Issue  subpoenas  authorized  by  the 
Commission; 

(3)  Rule  on  offers  of  proof  and  receive 
relevant  evidence; 

(4)  Anthorize  exchanges  of 
information  (including  depositions  and 
interrogatories  in  accordance  with  25 
CFR  part  571,  subpart  Q  among  the 
parties  when  to  do  so  would  expedite 
the  proceeding: 

(5)  Regulate  the  course  of  the  hearing; 

(6)  When  appropriate,  hold 
conferences  for  the  settlement  or 
simplification  of  the  issues  by  consent 
of  the  parties: 

(7)  At  any  conlerence  held  pursuant 
to  paragraph  (b)(6)  of  this  section. 
require  the  attendance  of  at  least  one 
representative  of  each  party  who  has 
authority  to  negotiate  the  reeehition  of 
issues  in  controversy; 

(8)  Dispoee  of  procedurel  requests  or 
similar  matters; 

(9)  fiaoaonnend  deciainnK  in 
acoofdaDca  wHt  {  577.14  of  Ibis  part; 
and 


(109  Trice  other  actions  authorized  l^ 
the  CommissioB  consistent  with  this 
part. 

(c)  The  presiding  official  may  order 
the  record  to  be  kept  open  for  a 
reaaonable  period  following  the  hearing 
(normally  five  days),  during  which  time 
the  parties  may  make  additional 
submissions  to  the  record.  Thereafter, 
the  record  shall  be  closed  and  the 
hearing  shall  be  deemed  concluded. 
Within  30  days  after  the  record  closes, 
the  presiding  official  shall  issue  a 
recommended  decision  in  accordance 
with  §577.14  of  this  part. 

1577^    Request  to  VmH  diacleaura  of 
confidantial  (ntormatien. 

(a)  If  any  person  submitting  a 
document  in  a  proceeding  that  involves 
more  than  two  parties  claims  that  some 
or  all  of  the  information  contained  in 
that  document  is  exempt  from  the 
mandatory  public  disclosure 
requirements  under  the  Freedom  of 
Information  Act  (5  U.S.C.  552).  is 
information  referred  to  in  18  U.SX1 
1905  (disclosure  of  confidential 
iniormationl.  or  is  otherwise  exempt  by 
law  from  public  disclosure,  the  person 
shall 

(1)  Indicate  that  the  document  in  its 
entirety  is  exempt  from  disclosure  or 
identify  and  segregate  information 
within  the  document  that  is  exempt 
from  disclosure;  and 

(2)  Request  that  the  presiding  official 
not  disclose  such  information  to  the 
parties  to  the  proceeding  (other  than  the 
Chairman,  whose  actions  regarding  tbe 
disclosure  of  confidential  information 
are  governed  by  §  571.3  of  this  chapter) 
exc^t  pursuant  to  paragraph  (b)  of  this 
section,  and  shall  serve  the  request 
upon  the  parties  to  the  proceeding.  The 
request  to  the  presiding  official  shall 
include: 

(i)  A  copy  of  the  document,  group  of 
documents,  or  segregable  portions  of  tlie 
documents  marked  "Confidential 
Treatment  R^juested";  and 

(ii)  A  statement  explaining  why  the 
information  is  confidential. 

(b)  A  party  to  a  proceeding  may 
request  that  the  presiding  official  direct 
a  person  submitting  information  under 
paragraph  {a)  of  this  section  to  provide 
that  information  to  the  party.  The 
presiding  official  shall  so  direct  if  the 
party  requesting  the  infonnation  agrees 
under  oath  and  in  writing: 

(1)  Not  to  use  or  disclose  the 
information  except  directly  in 
connection  with  the  hearing;  and 

(2)  To  return  all  copies  otthe 
infonnation  «t  the  oonclusioB  of  the 
proceeding  to  the  person  submitting  the 
infermadon  under  paragrafAi  <a)  of  diis 
section. 
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((i)  If  a  person  submitting  documents 
in  a  proceeding  under  this  part  does  not 
claim  confidentiality  under  paragraph 
(a)  of  this  section,  the  presiding  official 
may  assume  that  there  is  no  objection  to 
disclosure  of  the  document  in  its 
entirety. 

(d)  If  the  presiding  official  determines 
that  confidential  treatment  is  not 
warranted  with  respwct  to  all  or  any  part 
of  the  information  in  question,  the 
presiding  official  shall  so  inform  all 
parties  by  telephone,  if  possible,  and  by 
facsimile  or  express  mail  letter  directed 
to  the  parties'  last  known  addresses.  The 
per$on  requesting  confidential  treatment 
then  shall  be  given  an  opportunity  to 
withdraw  the  document  before  it  is 
considered  by  the  presiding  official,  or 
to  disclose  the  information  voluntarily 
lo  all  parties. 

(e)  If  the  presiding  official  determines 
that  confidential  treatment  is  warranted, 
the  presiding  official  shall  so  inform  all 
parties  by  facsimile  or  express  mail 
directed  to  the  parties'  last  known 
address. 

(f)  When  a  decision  by  a  presiding 
official  is  based  in  whole  or  in  part  on 
evicjence  not  included  in  the  public 
record,  the  decision  shall  .so  state, 
specifying  the  nature  of  the  evidence 
and  the  provision  of  law  under  which 
disqlosure  was  denied,  and  the  evidence 
so  cisnsidered  shall  be  retained  under 
seallas  part  of  the  official  record. 

$  577.9    Consent  of  der  or  settlement 

(a)  General.  At  any  time  after  the 
comjmencement  of  a  proceeding,  but  at 
least  five  (5)  days  before  the  dale  set  for 
hearing  under  §  577.7  of  this  part,  the 
parties  jointly  may  move  to  defer  the 
hearing  for  a  rea-sonable  time  to  permit 
negotiation  of  a  settlement  or  an 
agreement  containing  findings  and  an 
order  disposing  of  the  whole  or  any  part 
of  the  proceeding. 

(b)  Content.  Any  agreement 
containing  consent  findings  and  an 
ordea-  di.sposing  of  the  whole  or  any  part 
of  a  proceeding  shall  also  provide: 

(1)  A  waiver  of  any  further  procedural 
steps  before  the  Commission; 

(2)  A  waiver  of  any  right  to  challenge 
or  contest  the  validity  of  the  order  and 
decision  entered  into  in  accordance 
with  the  agreement;  and 

(SJThat  the  presiding  official's 
certification  of  the  findings  and 
agreement  shall  constitute  dismissal  of 
the  ajppeal  and  final  agency  action. 

lc)(  Submission.  Before  the  expiration 
of  the  time  granted  for  negotiations,  the 
parties  or  their  authorized 
lepresentatives  may: 


(1)  Submit  to  the  presiding  official  a 
proposed  agreement  containing  consent 
findings  and  an  order; 

(2)  Notify  the  presiding  official  that 
the  parties  have  reached  a  full 
settlement  and  have  agreed  to  dismissal 
of  the  action,  subject  to  compliance  with 
the  terms  of  the  settlement;  or 

(3)  Inform  the  presiding  o^icial  that 
agreement  cannot  be  reached. 

(d)  Disposition.  In  the  event  a 
settlement  agreement  containing 
consent  findings  and  an  order  is 
submitted  within  the  time  granted,  the 
presiding  ofiicial  shall  certify  such 
findings  and  agreement  within  thirty 
|30)  days  after  his  or  her  receipt  of  the 
submission.  Such  certification  shall 
constitute  dismissal  of  the  appeal  and 
final  agency  action. 

§577.12    tntorvention. 

(a)  Persons  other  than  the  respondent 
may  be  permitted  to  participate  as 
parties  if  the  presiding  official  finds 
that: 

(1)  The  final  decision  could  directly 
and  adversely  affect  them  or  the  class 
they  represent; 

(2)  Tney  may  contribute  materially  to 
the  disposition  of  the  proceedings; 

(3)  Tneir  interest  is  not  adequately 
represented  by  existing  parties;  and 

(4)  Intervention  woula  not  unfairly 
prejudice  existing  parties  or  delay 
re.solution  of  the  proceeding. 

(b)  If  a  tribe  has  jurisdiction  over 
lands  on  which  there  is  a  gaming 
operation  that  is  the  subject  of  a 
proceeding  under  this  part,  and  the  tribe 
is  not  already  a  named  party,  such  tribe 
may  intervene  as  a  matter  of  right. 

(c)  A  person  not  named  as  a  party  and 
who  wishes  to  participate  as  a  party 
under  this  section  shall  submit  a 
petition  to  the  presiding  official  within 
ten  (10)  days  after  the  person  knew  or 
should  have  known  about  the 
proceeding.  The  petition  shall  be  filed 
with  the  presiding  official  and  served  on 
each  person  who  has  been  made  a  part 
at  the  time  of  filing.  The  petition  shall 
stale  concisely: 

(1)  Petitioner's  interest  in  the 
proceeding; 

(2)  How  nis  or  her  participation  as  a 
party  will  contribute  materially  to  the 
disposition  of  the  proceeding; 

(3)  Who  will  appear  for  petitioner; 

(4)  The  issues  on  which  petitioner 
wishes  lo  participate;  and 

(5)  Whether  petitioner  wi.shes  to 
present  witnesses. 

(d)  Objections  to  the  petition  may  be 
filed  by  any  party  within  ten  (10)  days 
after  service  of  the  petition. 

|e)  When  petitions  to  participate  as 
parties  are  made  by  individuals  or 


groups  with  common  interests,  the 
presiding  official  may  request  all  such 
petitioners  to  designate  a  single 
representative,  or  he  or  she  may 
recognize  one  or  more  petitioners. 

(0  The  presiding  official  shall  give 
each  petitioner,  as  well  as  the  parties, 
written  notice  of  the  presiding  official's 
decision  on  the  petition.  For  each 
petition  granted,  the  presiding  official 
shall  provide  a  brief  statement  of  the 
basis  of  the  decision.  If  the  f>etition  is 
denied,  the  presiding  official  shall 
briefly  stale  the  grounds  for  denial  and 
may  then  treat  the  petition  as  a  request 
for  participation  as  amicus  curiae  (that 
is,  "friend  of  the  court"). 

S  577.13    Transcript  of  hsaring. 

Hearings  under  this  part  that  involve 
oral  presentations  shall  be  recorded 
verbatim  and  transcripts  thereof  shall  be 
provided  to  parties  upon  request.  Fees 
for  transcripts  shall  be  at  the  actual  cost 
of  duplication. 

S  577.14    Recommended  decisk>n  of 
presidir>g  official. 

(a)  Recommended  decision.  Within 
thirty  (30)  days  after  the  record  closes, 
the  presiding  official  shall  render  his  or 
her  recommended  decision.  The 
recommended  deci.sion  of  the  presiding 
official  shall  be  based  upon  the  whole 
record  and  shall  include  findings  of  fact 
and  conclusions  of  law  upon  each 
material  issue  of  fact  or  law  presented 
on  the  record. 

(b)  Filing  of  objections.  Within  ten 
(10)  days  after  the  date  of  service  of  the 
presiding  official's  recommended 
decision,  the  parties  may  file  with  the 
Commission  objections  to  any  aspect  of 
the  decision,  and  the  reasons  therefor 

f  577.1 5    Review  by  Commission. 

The  Commission  shall  affirm  or 
reverse,  in  whole  or  in  part,  the 
recommended  decision  of  the  presiding 
official  by  a  majority  vote  within  thirty 
(30)  days  after  the  date  on  which  the 
presiding  official  issued  the  decision. 
The  Commission  shall  provide  a  notice 
and  order  to  all  parties  stating  the 
reasons  for  its  action.  In  the  absence  of 
a  majority  vote  by  the  Commission 
within  the  time  provided  by  this 
section,  the  recommended  decision  of 
the  presiding  official  shall  be  deemed 
affirmed  except  that,  if  the  subject  of  the 
appeal  is  an  order  of  temporary  closure 
issued  under  §  573.6  of  this  chapter,  the 
order  of  temporary  closure  shall  be 
dissolved. 
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DEPAHTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Paris  172  and  177 

[Docket  No.  HM-126F;  Anxtt.  No.  172-126. 
177-79] 

RIN  2137-AB26 

Training  for  Safe  Transportation  of 
Hazardous  {Materials;  Revisions  and 
Response  to  Petitions  for 
Reconsideration 

AGENCY:  Research  and  Special  Programs 
Administ.'ation  (RSPA),  DOT. 
ACTION:  Final  rule;  revisions  and 
response  to  petitions  for 
reconsideration. 

SUMMARY:  This  rule  revises  a  final  rule 
published  in  the  Federal  Register  on 
May  15, 1992  (57  FR  20944),  which 
revised  the  Hazardous  Materials 
Regulations  to  require  training  for 
hazardous  materials  (hazmat) 
employees.  RSPA  is  delaying  the 
compliance  dates  for  training,  primarily 
in  response  to  petitions  for 
reconsideration,  and  making  editorial 
and  technical  corrections  to  the  final 
rule. 

EFfECTIVE  DATE:  February  22. 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
]cickie  Smith,  Office  of  Hazardous 
Materials  Standards,  RSPA,  Department 
of  Transportation,  400  Seventh  Street, 
SVV.,  Washington,  DC  20590-0001, 
Telephone:  (202)  366-4488. 

SUPff.EMENTARY  INFORMATION: 

Background 

On  May  15, 1992,  the  Research  and 
Special  Programs  Administration 
(RSPA)  published  a  final  rule  under 
Docket  HM-126F  entitled.  "Training  for 
Safe  Transportation  of  Hazardous 
Materials"  (57  FR  20944)  to  enhance  the 
training  requirements  for  persons 
involved  in  the  transportation  of 
hazardous  materials.  This  action  was 
necessary  to  comply  with  the  Hazardous 
Materials  Transportation  Uniform  Safety 
Act  of  1990  (HMTUSA)  mandating  that 
IXJr  regulate,  under  the  Hazardous 
Materials  Regulations  (HMR;  49  CFR 
parts  171-180),  the  training  of  all 
hazardous  materials  (hazmat) 
employees.  Based  on  information 
provided  to  RSPA  through  its  hazardous 
materials  incident  reporting  system, 
human  error  is  the  probable  cause  of 
most  transportation  incidents  and 
associated  consequences  involving  the 
release  of  hazardous  materials.  Training 
of  hazmat  employees  is  aimed  at 


reducing  the  number  and  severity  of 
hazardous  materials  incidents. 

Subsequent  to  issuance  of  that  final 
rule,  RSPA  received  six  petitions  for 
reconsideration  and  two  comments  in 
support  of  petitions  submitted  by  other 
parties.  In  this  document,  RSPA  is 
revising  the  final  rule  based  on  the 
merits  of  these  petitions.  Also,  RSPA  is 
making  other  minor  revisions  to  correct, 
clarify  and  simplify  certain  provisions 
of  the  final  rule. 

Petitions  Granted 

RSPA  received  petitions  requesting  an 
extension  of  the  compliance  dates. 
RSPA  had  specified  an  April  1,  1993 
compliance  date  for  current  employees 
(employed  on  or  before  November  15, 
1992),  and  a  compliance  date  for  new 
employees  (hired  after  November  15. 
1992)  of  within  90  days  of  employment 
for  completion  of  training.  Petitioners 
requested  that  the  April  1, 1993 
compliance  date  be  extended  to  October 
1,  1993,  to  coincide  with  a  compliance 
date  for  new  hazard  communication  and 
classification  requirements 
implemented  under  DocJiet  HM-181, 
"Performance-oriented  Packaging 
Standards"  (55  FR  52402,  56  FR  66124, 
et  qI.)  Petitioners  asserted  that  the  April 
1, 1993  compliance  dale  would  force 
hazmat  employers  to  expend  substantial 
resources  training  employees  in  both 
pre-HM-181  and  post-HM-181 
requirements.  Petitioners  stated  that  an 
extension  of  the  training  compliance 
date  would  allow  hazmat  employers  to 
concentrate  resources  on  educating 
hazmat  employees  on  post-HM-181 
requirements  and  relieve  them  of  the 
administrative  and  financial  burden  of 
training  employees  on  requirements 
which  will  soon  be  obsolete. 

RSPA  agrees  with  these  petitions. 
Therefore,  in  this  document  RSPA  is 
revising  §  172.704(c)(l)(i)  to  require 
completion  of  training  by  October  1, 
1993  for  current  employees  and  those 
hired  on  or  before  July  2, 1993  (i.e..  90 
days  or  more  prior  to  October  1, 1993) 
and  is  revising  §  172.704(c)(l)(ii)  to 
require  completion  of  training  within  90 
days  of  employment  for  those  hired  after 
July  2, 1993.  It  should  be  noted  that 
HMTUSA  required  each  hazmat 
employee  to  begin  training  current 
employees  within  six  months  (i.e.,  by 
November  15, 1992)  after  issuance  of  the 
May  15, 1992  final  rule.  This  revision  to 
the  final  rule  does  not  affect  the 
HMTUSA  requirement  for 
commencement  of  training. 

Petitions  Denied 

A  railroad  petitioned  that  the  two- 
year  recurrent  training  period  be 
extended  to  a  three-year  cycle  for 


consistency  with  Federal  Railroad 
Administration  (FRA)  requirements  in 
49  CFR  part  240  for  certification  of 
railroad  engineers.  RSPA  denies  this 
petition.  Certification  requirements  for 
railroad  engineers  under  49  CFR  part 
240  are  distinct  from  hazardous 
materials  training  requirements  under 
49  CFR  part  172  and  RSPA  sees  no 
pressing  need  for  identical  training 
cycles.  RSPA  has  previously  considered 
and  rejected  comments  regarding 
alternative  training  periods  in  the  May 
15, 1992  final  rule.  This  petitioner  did 
not  present  any  new  Information  to 
warrant  changing  the  requirement. 

A  maritime  association  requested  an 
exception  from  the  two-year  recurrent 
training  requirement  for  hazmat 
employees  who  handle  hazardous 
materials  as  an  incidental  part  of  their 
employment  (i.e.,  marine  cargo  handling 
and  warehousing).  In  place  of  biannual 
training,  training  would  be  provided 
"*  •   *  with  such  frequency  necessary 
to  provide  employees  with  information 
on  current  regulation  requirements." 
The  petitioner  stated  that  the  definition 
of  a  "hazmat  employee"  remains 
ambiguous  as  to  its  application  to 
longshoremen  and  believes  that  most 
longshoremen  do  not  strictly  fit  into  the 
definition  since  their  employment  does 
not  "directly  affect  hazardous  materials 
transportation  safety."  The  petitioner 
stated  that  while  necessary  information 
and  training  should  be  provided  to  these 
employees,  the  frequency  of  the 
recurrent  training  requirement  is 
considered  to  be  excessive. 

The  maritime  association  also 
requested  that  they  be  allowed  to 
maintain  records  of  training  for 
members  of  their  union.  The  petitioner 
stated  that  labor  is  dispatched  on  a  daily 
basis  from  a  union  hall.  Individuals  may 
work  for  multiple  employers  during  the 
course  of  one  week.  Historically,  the 
association  stated  that  they  have 
provided  hazmat  training  to  the  union 
work  force  and  petitions  that  the  exact 
location  where  a  hazmat  employee's 
training  record  is  kept  should  be 
determined  by  the  employer. 

RSPA  denies  this  petition  for  the 
following  reasons.  First,  a  longshoreman 
or  other  employee  who  handles 
hazardous  materials,  regardless  of 
frequency,  affects  transportation  safety 
and  is  unquestionably  a  hazmat 
employee.  An  occasional  employee  who 
only  handles  hazardous  materials 
occasionally  needs  recurrent  training  at 
least  as  often  as  an  employee  who 
regularly  handles  hazardous  materials, 
to  ensure  the  employee's  continuing 
awareness  of  safety  considerations  and 
regulatory  requirements.  The 
information  presented  in  the  petition 
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does  not  justify  an  exception  to  the  two- 
year  recurring  training  requirement  for 
hazmat  employees  who  handle 
hazardous  materials  as  an  incidental 
part  of  their  employment.  Second, 
§  172.704(d)  of  the  final  rule  requires 
that  a  record  certifying  each  hazmat 
employee's  current  training  be  created 
and  retained  by  the  hazmat  employer. 
The  location  of  the  record  of  training  is 
not  specified.  If  agreed  to  by  both  the 
hazmat  employer  and  the  union,  the 
union  could  maintain  the  required 
records  on  behalf  of  the  hazmat 
employer.  Under  the  HMR,  both  could 
be  held  responsible  for  recordkeeping 
requirements.  According,  RSPA  believes 
that  no  change  to  the  requirement  is 
necessary. 

One  petitioner  asked  RSPA  to  delay, 
until  the  first  round  of  recurrent  training 
is  completed,  the  testing  and 
certification  of  current  hazmat 
employees  who  have  already  been 
trained.  The  petitioner  stated  that 
testing  undertaken  merely  to  meet  the 
testing  requirements  would  not  be  as 
effective  as  an  integrated  program;  and 
that  such  a  delay  would  allow 
employers  to  consider  the  most  effective 
means  of  testing  currently  trained 
employees  based  on  their  job  function 
and  the  type  of  training  necessary. 

The  purpose  of  testing  and 
certification  is  to  ascertain  whether  the 
employee  has  familiarity  with  the 
general  provisions  of  the  Hazardous 
Materials  Regulations  (H\fR),  is  able  to 
recognize  and  identify  hazardous 
materials,  has  knowledge  of  specific 
requirements  of  the  HMR  applicable  to 
functions  performed  by  the  employee, 
and  has  knowledge  of  emergency 
response  information,  self-protection 
measures  and  accident  prevention 
methods  and  procedures.  By  delaying 
the  completion  date  for  training  current 
hazmat  employees  until  October  1, 
1993,  RSPA  is  providing  sufficient  time 
for  hazmat  employers  to  train,  test,  and 
develop  the  recordkeeping 
documentation.  Therefore,  the  petition 
is  denied. 

Except  as  adopted  herein,  all  petitions 
for  reconsideration  received  by  RSPA 
regarding  issues  addressed  by  the  final 
rule  published  on  May  15, 1992,  are 
denied.  Any  subsequent  submission 
regarding  issues  relating  to  this 
rulemaking  should  be  filed  as  a  petition 
for  rulemaking  in  conformance  with  49 
CFR  106.31. 


Sectioii4>y-SectioB  Review 

Part  1 72;  Hazardous  Materials  Table, 
Special  Provisions,  Hazardous  Materials 
Communications.  Emergency  Response 
Information,  and  Training  Requirements 

Section  172.704.  Paragraph  (a)(1)  is 
revised  to  correct  punctuation. 
Paragraph  (8)(2)(i)  is  amended  to  clarify 
that  training  is  required  for  hazmat 
employees  who  perform  functions 
subject  to  conditions  specified  by 
exemptions  issued  imder  the  HMR. 
Paragraph  (a)(2Kii)  ia  revised  to  clarify 
the,  acceptability  of  function-specific 
training  under  the  ICAO  Technical 
Instructions  and  the  IMDG  Code,  to  the 
extent  that  compliance  with  these 
regulations  is  authorized  under  the 
HMR  (see  §§  171.11  and  171.12),  as  an 
alternative  to  function-specific  training 
under  corresponding  provisions  of  the 
HMR. 

As  discussed  above,  the  dates  in 
paragraph  (c)(l](i)  are  revised  to  require 
completion  of  training  by  October  1, 
1993,  for  hazmat  employees  employed 
on  or  before  July  2, 1993.  Also,  the  date 
in  paragraph  {c)(l)(ii)  is  revised  to 
require  training  within  90  days  of 
employment  fur  employees  employed 
after  July  2. 1993. 

Part  1 77 — Carriage  by  Public  Highway 

Section  177.816.  Editorial  changes  are 
made  including  deletion  of  carrier 
requirements  that  are  not  directly 
related  to  safety  in  a  functional  sense.  In 
the  final  rule  issued  on  May  15, 1992, 
RSPA  inadvertently  required  that 
training  in  the  Motor  Carrier  Safety 
Regulations,  as  required  in  paragraph 
(a),  meet  the  frequency  and 
recordkeeping  requirements  in 
§  172.704.  Accordingly,  paragraph  (c)  is 
revised  and  a  new  paragraph  (d)  is 
added  to  clarify  that  the  frequency  and 
recordkeeping  requirements  in 
§  172.704  apply  only  to  the  specialized 
requirements  for  cargo  tanks  and 
portable  tanks  in  paragraph  (b). 

Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12291  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  has  been  reviewed 
under  the  criteria  specified  in  section 
1(b)  of  Executive  Order  12291  and  is 
determined  not  to  be  a  major  rule. 
Although  the  underlying  rule  was 
considered  to  be  "significant"  imder  the 
regulatory  procedures  of  the  Department 
of  Transportation,  this  document  is 
considered  to  be  non-significant  because 
it  clarifies  and  corrects  provisions  of  the 
final  rule  and  provides  limited  relief  to 
the  regulated  industry.  The  regulatory 
evaluation  for  the  final  rule  was 


reexamined,  but  was  not  modified 
because  the  changes  made  under  this 
rule  will  result  in  a  minimal  economic 
benefit  for  the  regulated  industry. 

B.  Executive  Order  12612 

This  action  has  been  analjrzed  in 
accordance  with  the  principles  and 
criteria  in  Executive  Order  12612.  This 
final  rule  does  not  have  suffideot 
Federalism  imphcations  to  warrant  the 
preparation  of  a  FaderaUsm  Assessment 

C.  Regulatory  Flexibility  Ad 

Based  on  limited  information 
concerning  size  and  nature  of  entities 
likely  to  be  affected  by  this  rule,  I  certify 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

D.  Paperwork  Reduction  Act 

Under  section  106(b)7  of  the  HMTA. 
the  information  management 
requirements  of  the  Pap>erwork 
Reduction  Act  (44  U.S.C  3501  ef  seq.) 
do  not  apply  to  this  final  rule. 

List  of  Subjects 

49  CFR  Part  172 

Hazardous  materials  transportation. 
Hazardous  waste.  Labeling,  Packaging 

and  containers.  Reporting, 
recordkeeping,  and  training 
requirements. 

49  CFR  Part  177 

Hazardous  materials  transportation. 
Motor  carriers,  Radioactive  materials, 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  49 
CFR  parts  172  and  177  are  amended  as 
follows: 

PART  172-MAZAROOUS  MATERIALS 
TABLE,  SPECIAL  PROVISIONS, 
HAZARDOUS  MATERIALS 
COMMUNICATIONS,  EMERGENCY 
RESPONSE  INFORMATION,  AND 
TRAINING  REQUIREMENTS 

1.  The  authority  citation  for  part  172 
continues  to  read  as  follows: 

Authority:  49  App.  U.S.C.  1803, 1804. 
1605.  and  1808;  49  CFR  part  1,  unless 
otherwise  noted. 

2.  hi  §  172.704.  paragraphs  (a)(1), 
(a)(2),  (c)(l)(i)  and  (c)(l)(ii)  are  revised 
to  read  as  follows: 

1172.704    Training  requirements. 

(a)  Hazmat  employee  training  shall 
include  the  following: 

(1)  General  avmreness/familiarixation 
training.  Each  hazmat  employee  shall  be 
provided  general  awareness/ 
umiliarization  training  designed  to 
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provide  familiarity  with  the 
requirements  of  this  subchapter,  and  to 
enable  the  employee  to  recognize  and 
identify  hazardous  materials  consistent 
with  the  hazard  communication 
standards  of  this  subchapter. 

(2)  Function-specific  training,  (i)  Each 
hazmat  employee  shall  be  provided 
function-specific  training  concerning 
requirements  of  this  subchapter,  or 
exemptions  issued  imder  subchapter  B 
of  this  chapter,  which  are  specifically 
applicable  to  the  functions  the 
employee  performs. 

(li)  As  an  alternative  to  function- 
specific  training  on  the  requirements  of 
this  subchapter,  training  relating  to  the 
requirements  of  the  ICAO  Technical 
histructions  and  the  IMDG  Code  may  be 
provided  to  the  extent  such  training 
addresses  functions  authorized  by 
§§  171.11  and  171.12  of  this  subchapter. 

(c)  •  •  • 
(1)  •  •  • 
(i)  Training  for  a  hazmat  employee 

employed  on  or  before  July  2, 1993, 


shall  be  completed  prior  to  October  1, 
1993. 

(ii)  Training  fw  a  hazmat  employee 
employed  after  July  2, 1993,  shall  be 
complete  within  90  days  after 
employment. 


PART  177— CARRIAGE  BY  PUBLIC 
HIGHWAY 

4.  The  authority  citation  for  part  177 
continues  to  read  as  follows: 

AuUiority:  49  App.  U.S.C  1803, 1804, 
1805,  49  CFR  parti. 

S  177.816    [AmwMtod] 

5.  In  §  177.816.  the  following  changes 
are  made: 

(a)  In  paragraph  (a),  the  words  "383, 
387,"  are  removed. 

(b)  In  paragraph  (a),  the  word  "399" 
is  removed  and  replaced  with  word 
"397". 

(c)  In  paragraph  (a)(4).  the  word 
"navigating"  is  removed  and  replaced 
with  the  word  "maneuvering". 


6.  In  §  177.816.  paragraph  (c)  is 
revised  and  paragraph  (d)  is  added  to 
read  as  follows: 

1177.816    Driver  training. 

(c)  The  training  required  by 
paragraphs  (a)  and  (b)  of  this  section 
may  be  satisfied  by  compliance  with  the 
current  requirements  for  a  Commercial 
Driver's  License  (CDL)  with  a  tank 
vehicle  or  hazardous  materials 
endorsement. 

(d)  Training  required  by  paragraph  (b) 
of  this  section  must  conform  to  the 
requirements  of  §  172.704  of  this 
subchapter  with  respect  to  frequency 
and  recordkeeping.  ^ 

Issued  in  Washington,  DC,  on  January  15, 
1993  under  authority  delegated  in  49  CFR 
parti. 

Douglas  B.  Ham. 

Acting  Administrator,  Besearch  and  Programs 
Administration. 
|FR  Doc.  93-1515  Filed  1-21-93;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPI»-a6ia4e;FRL-4164-71 

Incentlvea  for  Devetopment  and 
Registration  of  Reduced4Usk 
Pesticidea  Program  Update 

ACENCY:  Environmental  Protsction 

Agency  (EPA). 

ACnOM;  Notice. 

SUMMARY:  This  notice  is  •  foUow-up  to 
the  Environmental  Protection  Agency's 
initiative  to  establish  incentives  for  the 
development,  registration,  and  use  of 
reduced-risk  pesticides  (57  FR  32140; 
July  20, 1992).  It  serves  as  an  interim 
report  of  EPA 's  progress,  an  overview  of 
plans  for  the  future  and  describes  the 
Agency's  short-term  and  long-term 
strategies.  A  Pesticide  Regulation  (PR) 
Notice  is  being  prepared  and  will  be 
sent  to  all  parties  holding  Federal 
pesticide  registrations,  libe  PR  Notice 
will  provide  guidance  on  the  EPA's 
interim  process  for  identifying  new 
active  ingredients  which  may  be  eligible 
for  priority  treatment  as  lower-risk 
pesticides.  Applicants  seeking  a  new 
active  ingredient  registration  are  invited 
to  provide  an  explanation  accompanied 
by  any  supporting  information  on  why 
their  application  and  any  associated 
tolerance  petitions  may  qualify  for 
special  consideration  as  a  reduced-risk 
pesticide.  EPA's  long-term  plena 
include  (1)  developing  criteria  for 
identifying  lower  risk  pesticides  to  use 
as  a  factor  in  sotttng  priorities  and 
scheduhng  reviews  of  applications  to 
register  new  pesticides,  (2)  streamlining 
the  overall  registration  ppocess,  (3) 
impnyvins  the  information  content  of 
pesticide  labels  and  promoting  other 
educational  efforts  to  better  inform  the 
public  and  encourage  more  informed 
user  choice,  and  (4)  considering 
legislative  approaches  to  encourage  the 
registration  of  new  reduced-risk 
pesticides  by  extending  the  periods  of 
exclusive  use  under  FOFRA  or  patent 
term  protection,  to  qualifying  pesticides. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  R.  Irene,  Registration  Division 
(H7505C1.  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460. 
(703) 305-5447. 
SUPPLEMENTARY  INFORMATION: 
Electronic  Availabilify:  This  document 
is  available  as  an  electronic  file  on  The 
Federal  Bulletin  Board  at  9:00  a.m.  on 
the  date  of  publication  in  the  Federal 
Register.  By  modem  dial  (202)  512-1387 
or  call  (202)  512-1530  for  disks  or  paper 
copies.  This  file  is  also  available  in 
Postscript,  WordPerfect  and  ASCII. 


A.I»tti9ductioit 

EPA  has  embarked  on  a 
pesticide  initiative  with  the  primary 
objective  of  encouraging  the 
development,  registration  aid  use  of 
lower  risk  pesticides  and  pest 
management  practices  in  ordv  la ! 
risks  to  human  health  and  tie 
environment  Because  of  the 
significance  and  complexity 
topic,  EPA  announced  its  inlMest  in 
developing  new  jjolicies  in  tiris  asea  and 
solicited  public  comment  via  a  Psiural 
Register  notice  published  ]«ly  20^  1M2 
(57  FR  32140).  and  a  public  werkshep 
held  October  S  and  6. 1992. 

B.  Public  Involvement 

1 .  Federal  Register  ttotlca.  EPA 
identified  two  l^sic  objectives  for  a 
reduced-risk  policy  with  several 
possible  actions  for  iiBplementnif  each. 
The  first  objective  is  to  create  tacaotives 
for  the  development,  registretion,  end 
use  of  lower  risk  pesticides:  the  second 
is  to  encourage  the  replaceraent  of 
higher  risk  pesticides  on  the  aMtket 
EPA  also  invited  discussion  on  bow  dte 
EPA  should  identify  lower-risk  and 
hid^ar-risk  pesticides. 

EPA  listed  several  possible  iacendvee 
to  encourage  lower  risk  pesticides, 
including  early  counseling  of  applicants 
for  registration,  giving  priority  status  to 
potentially  lower  risk  pesticides  fat  tbe 
leviflNv  psooees.  waiving  fees,  redticing 
or  deferring  data  requirement  and 
ctkyiring  saliBty  claims  in  labeling  and  ia 
advertising  to  foster  competition  is 
fevor  of  reduced-risk  products.  EPA 
described  poesiblc  approaches  far 
encouraging  tbe  replacement  of  iugher 
ri^  pesUctdee,  such  as  those  which  may 
in  the  past  have  been  retained  only 
because  there  were  no  cost-effective, 
lower-risk  alternatives.  The  Agency 
suggested  several  possible  actions  wfth 
respect  to  such  pesticides,  including 
publishing  a  list  of  higher  risk  uses, 
screening  applications  claiming  to 
replace  higher  risk  uses  and  gtviag 
qualifying  applications  priority  for 
review  and  waiving  fees.  EPA  aka 
suggested  the  possibility  of  reevaluating 
the  registration  of  higher  risk  pesticides 
for  potential  regulatory  action.  i.e., 
restriction  or  cancellation,  when  safer, 
en'ective  alternatives  are  registered. 

2.  Public  workshop.  Due  to  the 
potential  impacts  and  complexity  of  this 
topic,  EPA  conducted  a  public 
workshop  on  October  5  and  6, 1962  to 
further  explore  the  issues.  Over  200 
participants  attended.  The  Agency 
appreciates  the  interest  and  enthusiasm 
of  all  attendees  who  provided  candid, 
albeit  differing  viewpoints  on  how  the 


Office  of  Pesticide  Programs  cotild 
accomplish  its  intended  goals. 

Tlie  period  for  accepting  written 
comments  was  extended  to  November  5 
to  incorporate  additional  ideas  and 
responses  generated  from  the  workshop. 
EPA  has  received  a  total  of  152  written 
comments.  EPA  would  like  to  thank 
everyone  who  provided  valuable  input 
by  participating  in  the  worlishop  and/or 
sesponding  to  tbe  Federal  Register 
notice.  Many  of  the  comments  provided 
imaginative  ideas  and  suggestions  and 
will  greatly  assist  the  Agency  in  policy 
formulation. 

IL  Strategy 

A.  Short  Term  Approach 

EPA  is  implementing  an  interim 
strategy  while  policy  is  being 
developed.  The  Agency  wishes  to 
capture  good  ideas  that  can  be 
implemented  quicldy.  The  Office  of 
Pesticide  Programs  (OPP)  will  be  issuing 
a  Pesticide  Regulation  (PR)  Notice  to  all 
pesticide  registrants.  This  PR  Notice 
will  announce  that,  in  scheduling  the 
review  of  pesticide  applications 
involving  new  active  ingredients,  one  of 
the  factors  EPA  will  consider  is  the 
opportunity  for  reduced  risk.  The  Notice 
will  provide  general  guidance  and 
describe  the  type  of  information  that 
OPP  will  need  to  evaluate  such  requests. 
By  adopting  this  voluntary  pilot  •■ 
prapam.  EPA  can  test  its  feasibility.     . 
obtain  additional  comments  hxtm 
outside  sources,  and  improve  the 
Agency's  ability  to  devise  a  long  term 

strategy- 
Applicants  who  believe  they  have 
develop)ed  a  qualifying  new  active 
ingredient  will  be  invited  to  submit  a 
rationale  substantiating  their  case  as 
part  of  their  application  for  registration. 
The  applicants  will  be  asked  to  discuss 
why  their  product(s)  presents  a  reduced 
risk  and  make  a  comparison  between 
the  risks  posed  by  the  new  active 
ingredient  under  consideration  and  the 
other  pesticides  for  that  use.  Registrants 
should  consider  human  health, 
environmental  fate  and  ecological 
efiacts,  other  hazards  and  pest 
resistance  management.  In  addition, 
they  may  consider  the  cost  of  the 
product  relative  to  substitutes.  An 
application's  review  priority  will 
depend  on  the  Agency's  determination 
that  the  new  active  ingredient  may  pose 
significantly  lower  rislts.  The  PR  Notice 
will  give  additional  details  on  topics 
that  should  be  addressed  in  any  such 
request  for  special  consideration. 

B.  Long  Term  Approach 

To  develop  a  more  comprehensive 
reduced-risk  policy,  EPA  will  focus  on 
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four  major  issues.  The  plan  is  Rrst  to 
develop  specific  criteria  for  identifying 
lower  risk  pesticides  for  accelerated 
review  and  to  work  on  streamlining  the 
entire  registration  process  for  all 
products.  Exploration  of  potential 
product  label  reform  and  the  possible 
extension  of  exclusive  use  or  patent 
terms,  which  could  require  more 
complex  rulemaking  or  legislative 
changes,  will  follow.  While  EPA  has 
decided  not  to  publish  a  list  of  higher 
risk  pesticides  at  this  time,  it  may  revisit 
the  issue  after  the  completion  of  the 
reregistration  program,  when  a  more 
complete  data  base  should  permit  more 
reliable  comparisons  among  pesticides. 
The  four  main  elements  of  the  longer 
term  strategies  are  described  below: 

1.  Developing  criteria.  EPA  intends  to 
establish  a  list  of  criteria  for  identifying 
a  reduced-risk  pesticide.  These  criteria 
shoiuld  be  science-based,  and  they 
should  provide  assurance  of  protection 
of  public  health  and  the  environment. 
The  application  of  each  criterion  should 
be  sufHciently  objective  that  incoming 
pesticide  applications  may  be  screened 
quickly  to  identify  lower  risk  candidates 
before  the  detailed  review  begins. 
Therefore,  the  initial  identification 
process  should  not  significantly  delay 
review  of  an  incoming  application 
regardless  of  whether  it  ultimately 
conforms  to  the  reduced-risk  standard. 
EPA  intends  to  work  with  industry  and 
academia  to  develop  the  criteria. 

2.  Streamlining  tne  registration 
process.  EPA  currently  has  in  place 
several  teams  or  workgroups  whose 
chai]ge  is  to  analyze  the  registration 
process  to  recommend  efficiencies.  The 
streamlining  sought  will  affect  all 
incoming  actions  and  not  be  limited  to 
those  claiming  lower  risk.  Areas  where 


internal  process  improvements  are  being 
developed  are  new  chemicals  and 
tolerances,  Fast  Track  registrations,  and 
Special  Local  Needs  (section  24(c)) 
registrations.  Additionally,  OPP  is 
focusing  on  streamlining  ecological 
effects  and  environmental  fate  data 
requirements,  and  revising  pesticide 
tolerance  crop  groupings.  Finally,  we 
are  considering  the  possibility  of 
exempting  from  FIFRA  registration 
requirements  pesticidal  materials 
recognized  to  be  of  low  risk.  Candidates 
may  include  some  of  the  materials 
which  EPA  has  recently  found  eligible 
for  reregistration,  such  as  dried  blood 
and  putrescent  ecg  solids. 

3.  Pesticide  label  reform  and 
informational  outreach.  In  order  to 
promote  the  goal  of  encouraging 
pesticide  users  to  choose  and  utilize 
reduced-risk  pesticides,  EPA  is 
considering  revising  its  pesticide 
labeling  policy,  for  example,  by 
allowing  registrants  to  make  safety 
claims  on  their  labels.  Several 
workgroups  within  the  Agency  are 
addressing  the  complex  and 
multifaceted  issues  which  arise  with 
labeling.  These  groups  were  established 
to  seek  improvements  in  the  scope  and 
utility  of,  policy  for,  and  the  process  for 
developing  pesticide  labeling. 

EPA  will  also  consider  other 
mechanisms  to  reach  interested  persons 
with  improved  information  about 
pesticides  that  may  affect  them,  others, 
or  the  environment  in  general.  The 
Agency  plans  to  improve  the 
informational  content  of  pesticide  labels 
and  develop  other  educational  sources 
,  e.g.,  pesticide  fact  sheets  and  training 
programs  to  permit  more  informed 
choices  by  users  and  other  affected 
parties.  In  addition,  the  Agency  is 


considering  allowing  comparative- 
safety-and-efficacy  claims  in  advertising 
materials  to  inform  users  of  risks  and 
beneBts. 

4.  Extending  exclusive  use  or  patent 
term  extension  incentives.  One  of  the 
strongest  and  more  significant  economic 
incentives,  as  expressed  by 
representatives  of  the  pesticide 
industry,  would  be  the  extension  of  the 
exclusive  use  period  of  a  pesticide  as 
established  in  FIFRA  section  3(c)(1)(D) 
or  the  granting  of  an  extension  of  the 
patent  term  for  a  lower  risk  pesticide. 
Currently,  a  portion  of  an  applicant's 
period  of  patent  protection  is  taken  up 
by  the  Agency's  review  process,  thus 
shortening  the  actual  time  the  product 
is  on  the  market  under  patent.  If  this 
period  is  extended,  the  registrants 
believe  they  would  be  able  to  recoup 
their  research  and  development 
expenses  more  quickly,  thereby 
encouraging  the  development  of  new 
pesticides.  EPA  will  examine  the 
options  in  this  area  for  providing 
meaningful  incentives  for  the 
development  of  lower  risk  pesticides. 

EPA  realizes  that  developing  a 
comprehensive  Reduced-Risk  Policy 
incorporating  the  listed  objectives  will 
require  significant  time  and  resources.  It 
believes,  however,  that  the  immediate 
actions  being  taken  will  result  in 
progress  toward  the  end  of  lessening 
risks  from  pesticides  to  human  health 
and  the  environment. 

Dated:  January  13, 1993. 
William  K.  ReUly, 

Administrator,  Environmental  Protection 
Agency. 
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ENVIRONMENTAL  PROTECTfON 
AGENCY 

[OPP-3000(V38B;  FRL*181-4] 

Amitrole;  Notice  of  Final  Determination 
for  Tennination  of  the  Amitrole  Special 
Review 

AGENCY:  Ecvironmental  Protection 
Agency  (EPA). 

ACTION:  Final  determination  and 
termination  of  Spedal  Review. 

SUMMARY:  In  a  Federal  Register  Notice 
of  October  8. 1992  (57  FR  46448),  EPA 
proposed  to  terminate  the  Amitrole 
Special  Review  based  on  the 
determination  that  the  benefits  of  use 
out  .veigh  the  risks.  The  Agency 
soliciiad  public  comments  for  a  30-day 
period  ard  no  comments  were  received. 
Therefore,  with  this  Notice,  EPA  is 
announcing  that  it  has  terminated  the 
Amitrole  Special  Review. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail  Philip  ).  Poli,  Review  Manager, 
Special  Review  Branch,  Special  Review 
and  Reregistration  Division  (H7508W), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SVV.  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Third  floor,  Westfield  Bldg.,  2800 
Jefferson  Davis  Highway,  Arlington,  VA. 
(703)  308-8038. 


SUPPLEMENTARY  INFORMATION: 

Electronic  Availability:  This  document 
and  the  Preliminary  Determination  to 
Terminate  the  Amitrole  Special  Review 
are  available  as  an  electronic  file  on  the 
Federal  Bulletin  Board  at  9  a.m.  on  the 
date  of  publication  in  the  Federal 
Register.  By  modem  dial  (202)  512-1387 
or  call  (202)  512-1530  for  disks  or  paper 
copies.  This  file  and  the  Preliminary 
Determination  are  available  in 
Postscript,  WordPerfect  5.1  and  ASCII. 
The  Preliminary  Determination  was 
published  in  the  Federal  Register  on 
October  8, 1992  at  57  FR  48448. 

1.  The  EPA's  Decision  Regarding 
Special  Review 

This  Notice  concludes  EPA's 
administrative  Spedal  Review  of  the 
risks  and  benefits  of  amitrole  which  was 
initiated  in  a  Federal  Register  Notice  of 
May  15, 1984  (49  FR  20546).  In  the 
October  8, 1992  Federal  Register  (57  FR 
46448),  EPA  announced  its  intent  to 
terminate  the  Amitrole  Special  Review. 
As  stated  in  that  document,  based  on  its 
risk  and  benefits  assessment,  EPA  has 
concluded  that  the  benefits  provided 
from  the  continued  existing  use  of 
amitrole  outweigh  the  risks.  EPA  has 
received  no  comments  in  response  to 
the  October  8, 1992  Notice. 
Accordingly,  for  the  reasons  set  forth  in 
the  October  8, 1992  Notice  (57  FR 


46448),  EPA  is  announcing  that  it  has 
terminated  the  Amitrole  Special 
Review. 

n.  Availability  ofPublic  Docket 

EPA  established  a  public  docket  for 
the  Amitrole  Special  Review.  This 
public  docket  includes  this  Notice;  any 
other  Notices  pertinent  to  the  Amitrole 
Special  Review  and  to  EPA's  decision 
regarding  the  termination  of  the 
Amitrole  Special  Review;  documents 
not  considered  Confidential  Business 
Information;  copies  of  written 
comments  or  other  materials  submitted 
to  EPA  at  any  time  during  the  Special 
Review  process  by  any  person  outside 
the  government  in  response  to  the 
Amitrole  Special  Review;  and  a  current 
index  of  materials  in  the  public  docket. 
The  public  docket  is  located  in  Rm. 
1132,  Crystal  Mall  2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA.  22202 
and  can  be  viewed  from  8  a.m.  to  4  p.m. 
Monday  through  Friday,  excluding  legal 
hohdays. 

Dated:  December  31 ,  1992. 
Lioda  |.  Fisher. 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 
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DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

Final  Comprehensive  Plan  for  Fiscal 
Year  1993 

AGENCY:  Office  of  Justice  Programs, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention. 
ACnON:  Notice  of  final  comprehensive 
plan  for  Fiscal  Year  1993. 

SUMMARY:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  is 
publishing  this  Notice  of  its  Final 
Comprehensive  Plan  for  Fiscal  Year 
1993. 

ADDRESSES:  Office  of  Juvenile  Justice 
and  Delinquency  Prevention.  633 
Indiana  Avenue  NW..  Washington,  DC 
20513. 

FOR  FURTHER  MFORMATION  CONTACT: 
Marilyn  Silver,  Information 
Dissemination  Unit,  (202)  307-0751. 
(This  is  not  a  toll-free  number.) 
SUI>f>t.EMENTARY  INFORMATION:  The  Office 
of  Juvenile  Justice  and  Delinquency 
Prevention  (OJPP)  is  a  component  of 
the  Office  of  Justice  Programs  in  the 
U.S.  Department  of  Justice.  Pursuant  to 
the  provisions  of  section  204(b)(5)(A)  of 
the  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974,  as  amended,  42 
U.S.C.  5614(b)(5)(A)  (hereinafter  called 
the  JJDP  Act),  the  Acting  Administrator 
of  the  Office  of  Juvenile  Justice  and 
Delinquency  Prevention  (OJJDP)  is 
publishing  a  Final  Comprehensive  Plan 
describing  the  program  activities  which 
OJJDP  intends  to  carry  out  during  Fiscal 
Year  1993.  The  Final  Plan  includes 
activities  specified  in  part  C  and  part  D 
of  title  n  of  the  JJDP  Act.  Taking  into 
consideration  comments  during  the  45- 
day  period  beginning  with  the 
publication  of  the  proposed  plan  in  the 
Federal  Register  on  Novemlwr  9, 1992, 
this  publication  sets  forth  final  new  and 
continuation  programs  for  Fiscal  Year 
1993  and  concludes  with  a  summary  of 
the  substantive  comments  received  and 
the  responses  of  OJJDP  to  those 
comments. 

The  1984  Amendments  to  the  JJDP 
Act  established  in  OJJDP  a  Missing  and 
Exploited  Children's  Program  (title  IV  of 
the  JJDP  Act,  also  called  Uie  Missing 
Children's  Assistance  Act).  Programs 
and  activities  proposed  for  funding 
under  the  Missing  and  Exploited 
Children's  Program  are  not  included  in 
this  Proposed  Comprehensive  Plan  for 
Fiscal  Year  1993.  The  Fiscal  Year  1993 
Missing  Children's  proposed  program 
priorities  have  been  separately 
published  in  the  Federal  Register  for 


public  comment  as  required  by  section 
406(a)  of  the  JJDP  Act.  42  U.S.C  5776(a). 

The  actual  solicitation  of  grant 
applications  under  the  Final 
Comprehensive  Plan  will  be  published 
separately,  at  a  later  date,  in  the  Federal 
Register.  No  proposals,  concept  papers, 
or  other  forms  oi  application  should  be 
submitted  at  this  time. 

Introduction 

The  National  Commission  on 
Children  final  report.  "Beyond  Rhetoric: 
A  New  American  Agenda  few  Children 
and  Families,"  chronicles  the  need  to 
strengthen  opportunities  for  children  to 
devek)p  their  {)otential.  These  needs 
include  improved  educational 
opportunity  and  achievement,  strong 
and  supportive  families,  improved  value 
d^elopment,  and  child  ana  family 
protection  and  services. 

The  Report  points  out  in  Chapter  8, 
"Supporting  the  Transition  to 
Adulthood."  "•  *  *  that  most  young 

ale  emerge  firom  adolescence 
hy.  hopeful,  and  able  to  meet  the 
challenges  of  adult  life."  This  is 
extremely  encouraging;  however,  we 
continue  to  be  concerned  about  those  in 
our  youth  population  who  continue  to 
engage  in  high-risk  behaviors  that 
victimize  themselves  and  others  and 
threaten  their  futures. 

In  the  area  of  delinquency,  crime  and 
violence,  there  were  an  estimated  2.3 
million  arrests  of  persons  younger  than 
18  in  1991  [Arrests  of  Youth  J 991, 
National  Center  for  Juvenile  Justice, 
table  1).  Over  100.000  of  these  arrests 
were  for  violent  crimes  and  over 
700,000  were  for  serious  property 
crimes.  The  number  of  arrests  of  persons 
younger  than  18  for  violent  crimes 
increased  41  percent  from  1982-1991 
[Arrests  of  Youth  1991,  National  Center 
for  Juvenile  Justice,  table  3).  The  violent 
crimes  with  the  greatest  proportionate 
increase  in  under  age  18  arrests  were 
murder  (93  percent)  and  aggravated 
assault  (72  percent).  Arrests  of  those 
under  age  18  for  forcible  rape  increased 
24  percent  and  robbery  increased  12 
percent.  In  1991  nearly  two-thirds  (64 
percent)  of  juvenile  offenders  taken  into 
custody  were  referred  by  police  to 
juvenile  coiut.  Juvenile  courts  process 
nearly  1.2  million  delinquency  cases 
annually  [Juvenile  Court  Statistics  1989, 
National  Center  for  Juvenile  Justice, 
table  1.  p.  13). 

These  alarming  statistics  contributed 
to  Attorney  General  William  P.  Barr's 
recommendations  pertaining  to  effective 
deterrence  and  punishment  of  violent 
youthful  offenders.  (See  Combating 
Violent  Crime:  24  Recommendations  to 
Strengthen  Criminal  Justice.  U.S. 
Department  of  Justice,  July  1992). 


OJJDP's  Fiscal  Year  1993  Program 
Plan  Is  designed  to  reduce  levels  of 
serious,  violent,  and  chronic  juvenile 
crime  through  a  range  of  prevention, 
intervention,  and  secure  confinement 
sanctions  and  treatment  strategies. 
Several  of  the  initiatives  in  the  plan 
incorporate  the  goals  and  objectives  of 
OJJDP's  Juvenile  Justice  and 
Delinquency  Prevention  Component  of 
the  Weed  and  Seed  strategy.  (See  Weed 
and  Seed:  Juvenile  Justice  and 
Delinquency  Prevention  Component, 
OJJDP.  November  1. 1992).  This 
document,  prepared  in  cooperation  with 
the  Coordinating  Council  oa  Juvenile 
Justice  and  Delinquency  Prevention,  is 
available  upon  request  from  OJJDP. 

Tlie  overall  Weed  and  Seed  strategy 
addresses  serious  and  violent  crime 
through  efliective  law  enforcement, 
tough  but  fair  sanctions,  community 
revitalization.  and  prevention, 
education,  and  treatment  programs.  The 
first  phase,  "Weeding,"  is  accomplished 
by  utilizing.the  resources  of  the  criminal 
justice  system  to  remove  and 
incapacitate  violent  criminals  and  drug 
traffickers  from  targeted  neighborhoods, 
including  the  violent  juvenile  offender, 
"rhe  second  phase,  "Seeding," 
revitalizes  the  community  by  providing 
a  broad  range  of  prevention, 
intervention  and  treatment  services 
along  with  meaningful  economic 
opportunities  for  community  residents. 
Community  oriented  policing  serves  as 
a  bridge  between  the  "Weed"  and  the 
"Seed"  activities  (see  "Operation  Weed 
and  Seed:  Reclaiming  America's 
Neighborhoods."  U.S.  Department  of 
Justice,  1992). 

The  Juvenile  Justice  Delinquency 
Prevention  Component  of  the  Weed  and 
Seed  strategy  encoiuages  the 
establishment  of  a  broad  range  of  basic 
program  services  for  at-risk  youths  in 
order  to  develop  each  youth's  full 
potential.  Through  the  Coordinating 
Council  on  Juvenile  Justice  and 
Delinquency  Prevention  and  in 
conjunction  with  the  Executive  Office 
for  Weed  and  Seed,  the  Attorney 
General  and  OJPP  have  encouraged 
Federal  agencies  with  program 
responsibilities  for  youths  to  redirect 
existing  program  resources  to  serve 
youths  at  the  greatest  risk  of 
delinquency.  OJJDP  will  focus  its 
program  resources  on  implementing  a 
broad  range  of  prevention,  intervention 
and  treatment  programs  for  youths  who 
have  come  into  contact  with  the 
juvenile  justice  system  by  committing 
criminal  acts.  These  programs  will 
stress  accountability,  immediate  and 
effective  intervention  and  tough  but  fair 
sanctions  for  criminally  involved 
youths.  These  programs  also  aim  to 
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protect  the  community  firom  serious, 
violent  and  chronic  juvenile  off^enders. 

OJJDP's  "graduated  sanctions" 
program  approach,  when  coordinated 
with  the  provision  of  basic  services  and 
primary  (all  youths)  and  secondary 
(youths  at  greatest  risk)  delinquency 
prevention  programming,  is  designed  to 
interrupt  the  cycle  of  at-risk  behavior, 
escalating  delinquent  conduct  and  adult 
criminal  careers.  In  conjunction  with 
other  Federal,  State  and  local  resources, 
the  Weed  and  Seed  Sites,  as  well  as 
other  jurisdictions  who  adopt  this 
program  approach,  will  provide  a 
laboratory  for  OJJDP  to  test  and 
demonstrate  the  eictent  to  which  this 
approach  can  contribute  to  the 
revitalization  of  our  Nation's 
neighborhoods. 

In  implementing  the  Fiscal  Year  1993 
Program  Plan,  OJJDP  will  continue  the 
process  of  developing,  testing  and 
demonstrating  the  graduated  sanctions 
concept  throughout  its  programs,  while 
also  maintaining  an  appropriate 
emphasis  on  Weed  and  Seed  Sites. 

•  For  both  new  competitive  programs 
to  be  funded  at  the  State  or  local  level 
and  new  programs  that  provide  funds  to 
national  organizations  to  provide 
services  at  the  State  and  local  level,  a 
small  competitive  point  preference  may 
be  given  to  applicants  who  propose  to 
either  provide  services  in  Weed  and 
Seed  ^tes  or  to  Weed  and  Seed  Sites 
eligible  for  such  services,  as 
appropriate. 

•  For  continuation  national  project 
recipients,  OJJDP  has  already  focused  a 
variety  of  program  resources  on  Weed 
and  Seed  Sites  and  will  continue  an 
appropriate  emphasis  throughout  Fiscal 
Year  1993.  Many  of  these  activities  are 
noted  under  the  various  program 
descriptions  and.  where  commitments 
are  in  place  for  Fiscal  Year  1993,  they 
are  described. 

•  For  other  continuation  awards 
OJJDP,  will  negotiate  with  grantees  and 
task  contractors  to  identify  and  ensure 
the  provision  of  appropriate  technical 
assistance,  training,  information,  and 
direct  program  services  to  Weed  and 
Seed  Sites,  other  jurisdictions  adopting 
the  graduated  sanctions  program 
approach,  and  other  eligible  service 
recipients. 

Tnrough  OJJDP's  funding  process,  a 
broad  spectrum  of  valuable  program 
resources  can  be  focused  on  a 
community's  youths  in  a  coordinated 
and  effective  manner.  OJJDP  will 
continue  to  serve  a  broad  variety  of 
critical  program  needs  that  assist  State 
and  local  governments,  private 
nonprofit  agencies  and  practitioners  to 
reduce  delinquency  and  improve  the 
operation  of  the  juvenile  justice  system. 


Fiscal  Year  1993  Program  Planning 
Activities 

The  OJJDP  program  planning  process 
for  Fiscal  Year  1993  is  coordinated  with 
the  Assistant  Attorney  General  and  the 
four  other  Program  Bureau  components 
of  the  Office  of  Justice  Programs  (OJP). 
The  program  planning  process  involved 
the  following  steps: 

•  Internal  review  of  existing  programs 
by  OJJDP  staff: 

•  Internal  review  of  proposed 
programs  by  other  Department  of  Justice 
components; 

•  Review  of  information  and  data 
from  OJJDP  grantees  and  contractors; 

•  Review  of  information  contained  in 
State  comprehensive  plans; 

•  Review  of  comments  made  by  youth 
services  providers,  juvenile  justice 
practitioners,  and  researchers; 

•  Consideration  of  suggestions  made 
by  juvenile  justice  poUcy  makers 
concerning  State  and  local  needs;  and 

•  Consideration  of  all  comments 
received  during  the  period  of  public 
comment  on  the  Proposed 
Comprehensive  Plan. 

Discretionary  Program  Activities 

Discretionary  Grant  Continuation  Policy 

OJJDP  has  listed  in  the  following 
pages  those  projects  currently  funded  in 
whole  or  in  part  with  part  C  and  part  D 
funds  and  eligible  for  continuation 
funding  in  Fiscal  Year  1993. 
Continuation  funding  consideration  for 
an  additional  project  period  for 
previously  funded  discretionary  grant 
programs  will  be  based  upon  several 
factors,  including: 

•  The  extent  to  which  the  project 
responds  to  the  applicable  requirements 
of  the  JJDP  Act; 

•  Responsiveness  to  OJJDP  and 
Department  of  Justice  Fiscal  Year  1993 
program  priorities; 

•  Compliance  with  performance 
requirements  of  prior  grant  years; 

•  Compliance  with  fiscal  and 
regulatory  requirements; 

•  Compliance  with  any  special 
conditions  of  award;  and 

•  The  availability  of  funds. 
Continuation  funding  for  an 

additional  new  budget  period  within  an 
existing  project  period  depends  upon 
grantee  compliance  with  established 
conditions  of  eligibility  for  additional 
budget  period  funding  and  achievement 
of  the  prior  year's  objectives. 

New  part  C  programs  as  well  as  those 
recommended  for  continuation  funding 
for  an  additional  project  period  must  be 
awarded  under  a  competitive  process 
unless  the  Administrator  waives  this 
requirement  in  writing  based  on  a 
Presidential  declaration,  under  42 


U.S.C.  5121  et  seq.,  that  a  major  disaster 
or  emergency  exists  or  the 
Administrator  finds  that  a  particular 
program  is  uniquely  qualified.  An 
asterisk  (*)  indicates  programs 
identified  by  Congress  for  funding. 

Fiscal  Year  1993  Program  Listing 

New  Programs 

Accountability-Based  Community 
(ABC)  Intervention  Program  J300.000 

Serious,  Violent,  and  Chronic  Of- 
fonder  Program  DevalopmaDt  300.000 

Prevention  of  Delinquency  through 
Child  Cantered  Community- 
Based  Policing  50,000 

Training  for  Juveoila  Detention 
Center  Care  Givers S0,000 

Violence  Study— Cause*  and  Cor- 
relates    200,000 

'Law-Related  Education  in  the  )u- 
venile  Justice  Setting 640,000 

'luvenile  Gangs  Prevenlion/Traal- 
ment  Programs 1.200.000 

'National  Network  of  Children's 
Advocacy  Centers 250.000 

Hate  Crime  Study 100.000 

Prevention  of  Hate  Crimes  50.000 

Due  Process  Advocacy  Program  De- 
velopment    100.000 

Continuation  Programs 

Violent  Crime  and  Gangs 

Serious  Habitual  Offender  Com- 
prehensive Action  Program 
(SHCXJ\P)  150.000 

National  Youth  Gang  Clearinghouse  339.512 

Targeted  Outreach  with  a  Gang  Pre- 
vention and  Intervention  Compo- 
nent    400.000 

Youth  Gang  Intervention  Training  ..  350.000 

Victims 

'Advocacy  for  Abused  and  Ne- 
glected Children  2.000.000 

'Improving  the  Juvenile  and  Fam- 
ily Courts'  Handling  of  Child 
Abuse  and  Neglect  Cases  500.000 

'Permanent  Families  for  Abused 
and  Neglected  Children  225.000 

Research  and  Evaluation 

Independent  Evaluations 640.000 

Statistics.  Information  Systems,  and 
Technology 

Children  in  Custody/Census  300.000 

Juvenile  Justice  Qearinghouse 614.714 

'Coalition  for  Juvenile  Justice  600.000 

Juvenile  Justice  Data  Resources  55,000 

Juvenile  Justice  Statistics  and  Sys- 
tems Development 300.000 

Juveniles     Taken     Into     Custody 

(JT1C)/IAA  150,000 

Juveniles     Taken     Into     Custody 

(JTIC)/Assi$tance  450,000 

National  Juvenile  Court  Data  Ar- 
chive    615.000 

Community  Policing  And  Innova- 
tive Law  Enforcement 

Juvenile  Justice  Training  for  Law 
Enforcement  Personnel  288,000 

Crime  and  Drug  Abuse  Prevention 

The  Congress  of  National  Black 
Churches:  National  Anti-Drug 
Abuse  Program  200,000 

Drug  Abuse  Prevention — Technical 
Assistance  Voucher  Project  200,000 

Effective  Strategies  in  the  Exten- 
sion Service  Network,  Phase  ID  ..  75.000 

Intensive  Community-Based 
Aftercare  Program 150,000 

'Law-Related  Education  (LRE)  2.560  000 
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Discussion  aadOiBuiiaits 

New  and  Continuatioa  Programs 

The  following  are  brief  summaries  of 
each,  of  the  proposed  new  and 
continuation  programs  selected  fbt 
Fiscal  Year  1993.  Although  the 
continuation  programs  are  listed  under 
particular  focus  areas,  many  could  also 
be  listed  in  an  additional  foeus  area, 
particularly  those  that  provide  Weed 
and  Seed  program  support  in  Weed  and 
Seed  Sites.  New  and  continiiation 
programs  with  a  Weedaad  Seed  focus 
or  priority  are  denoted  (WftS)  after  the 
program  title.  Specific  programs  remain 
subject  to  change  with  regard  to.  their 
prierity  status,  anwanU  sites  fcw 
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data  and  information  based  on  |_ 
parfbrmanoo,,  applicatiaa  q^idMy;,  hmi 
gmilnhiBTy.  and.  other  fidoia;. 

A  number  ofpoopams-coBtaiiMwi  in. 
this  djoaunentnavobaan  idflBtifiiodfiir 

fondlBg  by  Gongpsas.  AaoBtedaL  Cn 
identilios  those  nrog^ams. 

The  Acting  Aohdniistrater  has 
selected  propams^rafAadfiof  the  ttatimr 
of  CoagrMT,  the  Adhiihfstx^on^some 
public  comments  and  tha  oxondaa  of  hit 
propammattc  dfscretfoa. 

New  Programs 

AccountabilHy-BasedCtinunuaify  C45Q 
Intmveation  Aogrcun  (WfSf 

$300,000 

Tbo  AccoontabtRl^-Ifesed'CbnunnnitY 
(ABC)  hitui  wntitm  Ptopsm  it  tntundbu 
to  be  impIementlBd'  fn  Vfted  and  Stad' 
Sites  and  other  mhan  jurisdictions  a8.a 
demonsttation  program.  Its  goat  is  fo 
assisrtargetod  youths  ih  developing, 
their  fiiUjootential'. 

The  ABC  Ihturvuiitiao  Fiugiaui  is  a 
program  strategy  fbrcommnnity  youths, 
who  have  become  involved  in 
delinquao^,  pastieulafly  thosailikoly  tta- 
become  chronic  or  serious  offendars.  It 
ianot  diosigned'  ta  provide  residtaitlal- 
servicas  for  aosians  and  viniBBt  }u«aiiUl9 


Thia  pragnm  iedesignad  to  piWMkla 
differoa*  Iwelsof  acBoimtabffit;  andF 
responsibility  eaotinganfc  opon  tfaa 
behavior  and  prior  delinquencji  at 
juveniles.  htoilditieB,  intanscwsaandeaa 
will  be  provided  to.  enhance  RfeishillB. 
treat  ehaotcal  depandancy,.  and  provide 
educational  services.  Linkages  tn  family 
and  comnnmity'  social  institutiana  are' 
esamlial  pmgraaa  elements. 

Operated  under  public  authority,  the 
ABC  Intervention  Program  wiU 
incorporate  gratiuated  sanctions, 
principles  of  accountability  and 
responaibility,  as  wellias  beatment  and 
rehabilitation  services,  in  a 
comprehensive  modsL  The  program 
will  provide  a  range  of  services  so  that 
each  case  plan  is  tailored  to  the 
individual  needs  of  each  participant 

Each  ABC  Intervention  Pnigram  will' 
consist  of  three  program  cemponent 
levels  and  be  administered  by  local 
judidaU  probation  and  parole,  or 
correctional  agencies  in  cooperation 
with  private  nonprofit  community- 
based  organizations.  Level  A:  Etajr 
treatment  or  other  correctional  service 
pragram(s)  available  through  or  housed 
at  a  Community  Corrections  Center,  and 
providing  intensive  services  fbr  up- to 
six  moiUhs.  Level  B:  Residential 
assignment  to  the  Community 
Correctional  Center,  a  group  nome,  or 
other  nan-sacusa  nsidential'  optvoa  far 
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troattiwPv  mcility  nx  uytp*spf  moptnat 
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under  E^ever  A.  Piugianr  ctimponairtir 
wnNpBa'vev  A  and.B'iDiipf  tncnide' 
raatitntfoD;  victixn'  medlatkm,  and 
coumiuuilf  ser^riiK; 

AftarcarawillWa  faEaaalicanifanaBfc 
fbr  all  raaidisntial  nlaramanta>  actiwaly 
involving  tha.  kuutf  and  thaiffrninninity 
in  suppodiag  aad  MiDtagEatiD||thft 
juvenile  iMtotka<Muunimity> 

Thi»pcBpaD  8g.ofMBt»att  iMneaCad 
applicant*aa  a>eompetitfv9lkaafiK 

Serious,  Violent  and  Chrome.  Qffuuiai 
Pro§caat.E^vieiapnmti 

$309,000 

The  mefar  oB^ctivae  er  nJe' prai^eiiv 
daaelepweirt  prsject  anrrTti  d<»voibp- 
target  group'  oriteafa*  for  aaeh'  of  semr 
strategMoto  cofliprsAeBrively'addraoa' 
seilous,  idofent  and  chronic  jtivenile 
onentnis,  ta  develop  comprenensiTe 
program  dbsfgiis'  for  impranwntatfon;, 
and  to  dtovribp>a  plim  fur  ttostfing  and 
demonstrating  the  couiprehensfve 
pro-am  modelshi  selected  sites.  A 
comprehens^  modbh  wilV  ba  d)»velbaed' 
for  each,  of  tha  fbHoMdi^  strate^es:  Gtl 
Support  and  assistance  to  fkmiuaa  aiad 
core  social  institutions,  indudihg 
development  of  a  Youth  Loadiarshfp:  and 
Service  Program  design;.  (2)  dellnqjjwncy 
prevention  programs  and  services  fiit  at- 
risk  youths,  including  youths  who  hava 
had  contact  with  tha  juvenile  justice 
systanu  (31  immediata  intantentioa  liat 
first-time  and  minor  ofienders;  (4l  a 
broad  range  of  intermediata  sanctions 
for  serieua  and  repeat  oCEenders;  (S) 
small  secure  community-based 
facilities;  (/6)  training  schoela. 
reformatories  and  other  congregate  care 
facilities;  cmd  (7);  waiver  or  transfs  to 
the  criminal' justice  system,  including 
the  availability  of  juvenile  records  ift 
criminal  proceedings.  Each  of  the  seven 
strategies,  to  be  targeted  for  future 
implementation  in  competitively 
determined,  sites,  vtrill  indudei  target 
group  selection  criteria;  program 
corapooants  or  elements  descrihed  ia 
relation  to  their  appropriateness  for 
high-risk  youths  and  serious,  violent 
and  chronic  juvenile  offienders;  and  risk- 
needs  assessments,  comprehensive  case 
planning,. and  aftercare,  as  appropziata. 
An  implementation  manual  will  be 
produced  fop  U8ein>  demonstratien  sites 
and  by  other  intesested  jurisdidiona. 

This  program  is  open  to  all'  interested' 
applicants  on  a  comfietitive' basis. 
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Prevention  of  Delinquency  Through 
Child-Centered  Community-Based 
Policing  (W&S) 

$50,000 

The  purpose  of  this  project  is  to 
prepare  technical  assistance  and 
training  materials  that  can  be  used  to 
replicate,  in  a  selected  number  of  Weed 
and  Seed  and  other  competitively 
selected  Sites,  the  child-centered 
community  based  policing  model 
developed  by  the  Yale  Child 
Development  Center  and  the  New 
Haven  Police  Department.  The  model 
was  developed  in  response  to  the 
increasing  number  of  young  children 
who  were  perpetrators,  victims,  or 
witnesses  of  aggression  and  violence. 
The  program  attempts  to  change  the 
"atmosphere"  of  police  departments  in 
relation  to  children  and  to  increase  the 
competence  of  police  officers  in  their 
varied  interactions  with  children  and 
families.  Essentially,  the  program  seeks 
to  reorient  police  ofHcers  in  their 
interactions  with  children  in  order  to 
optimize  the  psychological  roles  which 
they  can  play  as  providers  of  a  sense  of 
security,  positive  authority,  and  models 
for  identification. 

The  program  has  three  major 
components:  the  training  of  all 
incoming  poUce  recruits  in  the 
principles  of  child  and  adolescent 
development;  clinical  fellowships  for 
veteran  officers  who  have  field 
supervisory  roles;  and  a  24-hour 
consultation  service  for  officers 
responding  to  calls  in  which  children 
are  either  the  direct  victims  or  witnesses 
of  violence. 

The  program's  goal  is  to  prevent 
youths  who  witness  violence  or  who  are 
victims  of  violence  from  identification 
with  violent  role  models  and  from 
adaptation  of  violence  as  appropriate 
and  reasonable  modes  of  functioning. 
The  program  will  document  and 
develop  training  and  technical 
assistance  materials  to  inform 
jurisdictions  interested  in  adopting  and 
implementing  the  New  Haven  Child 
Development  and  Community-Based 
Policing  Model. 

This  program  is  open  to  all  interested 
applicants  on  a  competitive  basis. 
Future  OJJDP  funds  may  also  be 
provided  to  the  New  Haven  Agencies  to 
serve  as  a  host  site  for  purposes  of 
providing  technical  assistance. 

Training  for  Juvenile  Detention  Center 
Care  Givers 

$50,000 

Enhanced  training  of  detention  center 
care  givers  is  needed  to  improve  the 
administration  of  juvenile  detention. 


The  forthcoming  results  of  the  OJJDP 
"Conditions  of  Confinement"  study 
dociunent  this  need,  particularly  in 
such  areas  as  education,  health  care, 
overcrowding  reduction,  gangs  and 
drugs.  In  addition,  this  award  will 
establish  an  in&Bstructure  for 
subsequent  training  of  detention 
professionals  using  new  curriculum 
material  in  the  "Desktop  Guide  to 
Detention,"  currently  being  prepared. 
Funds  will  be  made  available  to  enable 
line  detention  staff  to  develop,  deliver, 
and  participate  in  regional  training 
sessions  providing  basic,  in-service 
training  for  detention  center  care  givers. 
This  program  will  be  implemented  by 
the  National  Juvenile  Detention 
Association.  No  additional  applications 
will  be  solicited  in  Fiscal  Year  1993. 

Violence  Study— Causes  and  Correlates 
(WB-S) 

$200,000 

OJJDP  will  support  additional 
analyses  of  data  collected  under  its 
Program  of  Research  on  the  Causes  and 
Correlates  of  Delinquency,  conducted  at 
the  State  University  of  New  York  at 
Albany,  the  University  of  Pittsburgh, 
and  the  University  of  Colorado.  The 
draft  final  report,  "Urban  Delinquency 
and  Substance  Abuse."  is  under  review. 
To  utilize  the  collected  data  more  fully, 
additional  analyses  need  to  be 
performed.  These  analyses  are  intended 
to  benefit  directly  the  serious,  violent 
and  chronic  offender  program 
development  OJJDP  will  fund  under  the 
"Chronic,  Serious,  and  Violent  Offender 
Program  Development"  project.  Topics 
for  analysis  will  be  determined  by 
program  development  requirements.  For 
example,  development  of  risk 
assessment  instruments  would  benefit 
from  more  specific  analyses  regarding 
risk  factors  and  pathways  to  chronic, 
serious,  or  violent  offending. 

This  program  will  be  implemented  by 
the  current  grantees  listed  above.  The 
grantees  will  also  carry  out  a 
comprehensive  planning  effort, 
including  an  in-depth  analysis  of  data 
bases,  and  critically  assess  the  Causes 
and  Correlates  Program  design, 
methods,  survey  instruments,  and  data 
collection  procedures  for  adaptation  to 
three  new  sites,  viz.  Washington,  DC; 
L.OS  Angeles,  California;  and  Milwaukee, 
Wisconsin.  No  additional  applications 
will  be  solicited  in  Fiscal  Year  1993. 

Law-Related  Education  in  Juvenile 
Justice* 

$640,000 

This  new  program  .for  law-related 
education  {LSE)  is  established  in 
compliance  with  section  29g(e)  of  the 


JJDP  Act  Amendments  of  1992  which 
provide  that  20  percent  of  the  funds 
appropriated  for  the  national  law- 
related  education  program  under  section 
261(a)(6]  shall  be  reserved  each  fiscal 
year  for  not  less  than  two  programs  that 
did  not  receive  Special  Emphasis 
funding  prior  to  October  1, 1992. 

In  1990.  OJJDP  began  experimenting 
with  LRE  for  at-risk  youths  in  a  variety 
of  juvenile  justice  settings  through  its 
consortium  of  grantees  implementing  its 
national  U^  program  in  schools. 
Interim  assessments  of  this  effort 
suggest  positive  effects  on  youths. 
Administrators  and  staff  of  facilities  and 
programs  using  LRE  with  this  target 
population  have  been  extremely 
supportive  of  the  effort. 

To  expand  and  enhance  upon  these 
initial  activities,  OJJDP  will  fund 
organizations  to  provide  training  and 
technical  assistance  in  law-related 
education  that  are  focused  on  youths  in 
juvenile  justice  settings.  The  primary 
purpose  of  this  program  is  to  increase 
the  capabilities  of  juvenile  justice 
personnel  (including  but  not  Umited  to 
teachers,  line  staff,  administration,  and 
community  resource  people)  to 
implement  LRE  programs  in  juvenile 
justice  settings. 

The  major  objectives  are  to  provide 
LRE  awareness  to  the  juvenile  justice 
community;  develop  or  adapt  and 
disseminate  LRE  curricula  and  lesson 
plans  focused  on  youths  under  the 
supervision  of  the  juvenile  court; 
provide  training  and  technical 
assistance  to  teachers  and  others  in  the 
juvenile  justice  system;  increase  public 
awareness  of  LRE  in  juvenile  justice 
settings;  and  develop  an 
implementation  model  adaptable  for  a 
future  evaluation  of  this  intervention 
with  these  targeted  youths. 

The  five  primary  grantees  currently 
awarded  OJJDP  funds  for  LRE  will  not 
be  eligible  to  complete  for  these  funds. 

The  following  two  new  programs 
were  identified  by  Congress  under  the 
Fiscal  Year  1993  appropriation  for 
OJJDP: 

Juvenile  Gangs  Prevention  and 
Treatment  Programs* 

$1,200,000 

Continuation  programs,  as  well  as 
several  potential  new  grants,  will 
support  locally-based  part  0  gang 
prevention  programs  in  the  areas  of 
training  and  educational  opportunities 
to  reduce  drug  dependency  and  gang 
involvement.  These  programs  are 
designed  to:  (1)  Reduce  participation  of 
juveniles  in  drug-related  activities,  (2) 
reduce  juvenile  involvement  in  gang- 
related  activities,  and  (3)  promote  the 
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involvement  of  juveniles  in  liawiui 
activilies. 

Programs  address  methods  to:  (1) 
Reduce  delinquency  and  dropout  ratfis. 
(2)  provide  educational  opportunities 
for  at-risk  youths,  (3)  develop  mentoring 
relationships  between  at-risk  youths  and 
responsible  youths,  (4)  educate  at-risk 
youths  on  mandatory  penalties  for  drug 
crimes,  and  (5)  address  the  problems  of 
rural  gangs. 

Prospective  applicants  specifTcally 
identified  by  Congress  for  funding 
consideration  under  this  program  are: 
(a)  New  Cninra unity  Corporation  of 
Newa'k  Nt  a  Jersey;  (b)  San  Francisco 
State  'university  and  the  San  Francisco, 
California,  Conservation  Corps;  (c)  St. 
Louis,  Missouri,  Gang  Program;  (d) 
Ontario,  Oregon,  Gang  Program;  and  (e) 
Sports  Museum  of  New  England, 
(Massachusetts).  These  entities  have 
been  invited  to  submit  concept  papers 
for  consideraiion  and  will  be  eligible  to 
receive  a  combined  total  of  up  to 
$500,000  of  these  funds.  No  additional 
applications,  other  than  the  five 
prospective  applicants  noted  above,  will 
be  solicited  in  Fiscal  Year  1993. 

0]JDP  is  currently  funding  a  number 
of  part  D  programs  that  will  be 
continued,  in  part,  a&  identified  by 
Congress.  These  projects,  described 
under  Coniinualioas,  are  as  follows:  (1) 
Targeted  Outreach  with  a.  Gang 
PrevenlioR  and  Intervention 
Component,  (2)  Strategic  Intervention 
for  High  Risk  Youths,  (3)  Satellite  Prep 
School  Program  and  Early  Eit«mentary 
Schools  for  Privatised  Public  Bousing, 
and  (4)  Reaching  At-lUsk  Youths  in 
Public  Housing. 

National  Network  of  Children's 
Advocacy  Centws' 

S25Q4}0a 

This  program  will  support  the 
National  Network  of  Children's 
Advocacy  Centers  through  the 
development  and  implementation  of 
coordinated  training,  technical 
assistance,  and  information  sharing 
programs.  The  oetwork  links  together 
local  Children's  Advocacy  Center 
programs  whose  purpose  is  to  provide 
muhidisciplinary  coordination  in  the 
investigation  and  prosecution  of  child 
abuse  cases>  Leaders  in  this  effort  are- 
the  National  Children's  Advocacy 
Center  in  Htintsvi He,  Alabama:  the 
University  of  Oklahonia's  Jkistice  Center 
in  TulS'V  Oklahoma-,  and  the  NationaL 
Children's  Advocacy  Center  in 
Honolulu:,.  Haviwii.  An  application  will 
be  solicited  kom  one  of  these  eantwcs. 
No  other  applications  wiH  be  aoJicitwii 
in  Fieeai  Yeer  1999. 


The  following  three  new  programs 
were  identified  by  the  Juvenile  and 
Justice  Efelinque.icy  Prevention 
Amendments  of  1992  as  new  programs 
to  be  ftinded  in  Fiscal  Year  1^93: 

Hate  Crime  Study 

$100,009 

In  accorduice  with  section' 
248(a)(7)(A)  of  the  JJDP  Act,  as 
amended,  the  Administrator  will 
conduct  a  Hate  Crime  Study  and  submit 
a  mport  to  the  Committee  on  Education 
and  Labor  of  the  House  of 
Representatives  and  the  Committee  on 
the  Judiciary  of  the  Senate  detailing  the 
results  of  the  study  addressing  each 
objective  specified. 

The  JJDP  Act  requires  that  this  study 
assess  the  characteristi<»  of  juveniles 
who  commit  hate  crimes,  including  a 
profile  of  such  juveniles  based  on  the 
motives  for  commitiing  hate  crimes:  the 
age,  sex,  race,  ethnicity,  education  level, 
locality,  and  fiamily  income  of  such 
juveniles;  whether  such  juveniles  are 
familiar  with  pubUcataons  or  organized 
groups  that  «icourage  the  commission 
of  hate  crimes;  the  characteristics  of 
hate  crimes  comniitted  by  juveniles, 
including:  The  types  of  hate  crimes 
coramitted;  the;  frequency  with  which 
institutioaa.and  natural  persons, 
separately  determined,  were  the  targets 
of  such  crimes;  the  number  of  persons 
who  participated  with  juveniles  ia 
committing  suchciimes;  the  types  of 
law  enforcement  investigations 
conducted  with  respect  to  such  crimasv 
the  lawenfbccement  proceedings 
commenced  against  juveniles  ^ 
committing  hate  crimes;  and-  the 
penalties  Imposed  on  such  juveniles  as 
a  result  of  such  proceedings;  ffiid  the' 
charactariistics  of  the  victims  of  hate^ 
crimes  committed  by  javenilas, 
including:  The  age,  sex,  race,  ethnicityi 
locality  of  the  victims  and'  their 
familiarity  with  the  offender  and'the' 
motivation  behind  the  aUack. 

Because  data  collection  on  hate 
crimes  is  still  in  hs  early  stages,  the 
program  will  assess  the  stata-of-theract 
for  such  diate  collection  andmakai 
specific  recommendations  for  future 
information  collection.  This  information 
will,  inform  and  direct  hUurs  OJJOP 
programmatic  effbrtsto.  reduce  and 
respond  to  hate  crimes. 

'This  program  is  open  to  all  interested 
applicants  on  a  competitive  basis. 

Prevention^  of  HateCrimes 

$50,000 

This  project  is  in  response  to  section 
261(a)(S).  which  requires  the* 
AdministsatDC  to  establish  or  support 
progosms  designed  to  prevent  aad  tO' 


reduce  the  iircidfence  of  hate  crimes  by 
juveniles.  These  programs  includies: 
niodel  educational  programs  that  are 
designed  to  reduce4he  incidence  of  hatlr 
crimes,  li.e.,  addressing  the.  specific 
prejudicial  attitudb  of  each  offender; 
developing  an  awareness  in  the  ofiender 
of  the  eSe^  of  the  hate  crime,  on  the 
victim;  educating  the  offiander  about  the 
imporidnce  of  tolerance  in  our  society); 
and  sentencing  pro^'ams  that  axe 
designed  specifically  for  juveniles  who 
commit  hate  crimes  and  ttiat  provide 
altemati'ves  to  incarcsiationv 

OJJDP  wrill  provide  fiinds  to  assess 
existing  curriculum  materials  and  to 
develop  a  multi-porpose  curriculum 
that  is  appropriate  for  general 
educational  settings  and  for  use  ita 
institutional  or  placement  settings. 
Under  future  hmding,  with  guidance 
from  the  study  on  hate  crimes,  OJJQP 
will  consider  support  for  the 
development  and  demoastiatioa  o£ 
programs  for  youths  who<commit  hate 
crimes. 

This  program^^  is  open  to  all  interested 
applicants  on  a  competitive  basis. 

Due  Process  Advocacy  Proffom 
Development 

$100,000 

Section  2Bl(a)(3)  of  the  JJDP  Act,  as 
amended,  caquiresjj^e  Administrator  to 
establish  or  support  advocacy  programs 
and  services  that  encourage  the 
improvement  of  due  process  available  to 
juveniles  in' the  juvenile  justrev  systmn' 
and  the  quality  of  legal  representation 
for  such  juveniles. 

In  hirtherance- of  this  goal,  OJiDP  will 
support  a  development  effort  in  Fiscal 
Year  1903  to  examine  approaches  to 
improving  due.  psocess  and  the  qualit)» 
of  representation  for  juveniles  in  the 
juvenile  justice  system  and  to  determine 
which  are  the  most  promising  aadcast^ 
eflbctive^,  From  this  survey  efforts  the- 
recipient  of  this  award  will  develop  at 
strategy  for  a  nationwide  program  to 
improve  due  process  and  the  quality^  of 
representataboi  for  jtiveni&s  in  the 
juvenile  jsutics  system; 

This  program  is  open  to  all  interested 
applicants  on  a  competitive  basis. 

Continuatioi  Pra^ams: 

Weed  and  Seed  Initiative 

Programs  that  contain  a  Weed  and 
Seed  focus  or  priority  are  listed  under 
th»  applicable  ptogrsm  area  and^ 
denoted  by  tW&S)  after  the  program) 
title. 
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Violent  Crime  and  Gangs 

Serious  Habitual  Offender 
Comprehensive  Action  Program 
(SHOCAP)  (We-S) 

$150,000 

SHOCAP  is  an  information  and  case 
management  program  involving  police, 
probation,  prosecution,  social  services, 
school,  and  corrections  authorities.  Its 
focus  is  on  juvenviles  who  repeatedly 
commit  serious  crimes,  with  particular 
emphasis  on  sentencing  dispositions. 
Public  comments  supporting  this 
program  were  received  from  existing 
SHCXIAP  sites.  The  SHOCAP  Program 
and  sites  have  received  funding  support 
since  1983  in  the  total  approximate 
amount  of  $5,587,795.  The  program  has 
been  demonstrated  and  replicated  in  24 
primary  sites  and  over  300  affiliate  and 
satellite  sites.  Because  this  program  is 
an  effective  resources  to  identify,  track, 
and  prosecute  the  serious,  violent  and 
chronic  offender,  it  is  included  in  the 
Fiscal  Year  1993  Program  Plan  as  a  new 
component  of  the  Training  and 
Technical  Assistance  Division's  Gang 
and  Drug  Police  Operations  Leading  to 
Improved  Child  and  Youth  Services 
(POLICY)  Training  Program. 

The  Gang  and  Drug  POLICY  Training 
Program  provides  training  designed  to 
improve  law  enforcement  management 
practices  and  effectiveness  in  the 
juvenile  justice  area.  It  emphasizes  law 
enforcement  strategies  for  detecting  and 
apprehending  perpetrators  of  serious 
offenses  and  the  habitual  offender  and 
addresses  a  coordinated  community 
response  to  juvenile  gang  activities 
including  recognition,  deterrence  and 
control  issues.  Gang  and  Drug  POLICY 
Training  Program  focuses  on  drug  abuse 
issues  and  strategies  for  coordinated 
community  responses  through 
prevention,  education,  intervention, 
model  programs,  and  resource 
development. 

The  Gang  and  Drug  POLICY  Training 
Program  assumed  a  leadership  role  in 
comprehensive  community  planning  by 
working  with  Weed  and  Seed 
communities  in  Fiscal  Year  1992  to 
assist  steering  committees,  which  are 
made  up  of  community  leaders,  to 
develop  a  comprehensive  Weed  and 
Seed  strategy  for  the  community's 
juvenile  population.  The  grant  will 
further  this  comprehensive  training 
effort  by  integrating  the  Gang  and  Drug 
SHOCAP  Training  Program  into  the 
Gang  and  Drug  POLICY  Training 
Program.  This  will  effectively  serve  the 
goal  of  cooperation  and  coordination 
between  law  enforcement  and  other 
juvenile  justice  system  components 
while  increasing  access  to  the  SHOCAP 


model  for  a  broad  spectrum  of  interested 
jurisdictions. 

OJJDP  will  supplement  the  Gang  and 
Drug  POLICY  Training  Program  (see 
Youth  Gang  Intervention  Training 
Program)  in  the  amount  of  $150,000  to 
add  this  important  new  training 
component  in  Fiscal  Year  1993.  The 
current  Special  Emphasis  grant  to 
Public  Administration  Services  (PAS) 
for  the  SHOCAP  Program  will  continue 
with  the  existing  grant  fund  baiaoce 
through  September  1993.  No  additional 
applications  will  be  solicited  in  Fiscal 
Year  1993. 

National  Youth  Gang  Clearinghouse 

$339,512 

This  contract  provides  funding  for 
OJJDP's  National  Youth  Gang 
Clearinghouse.  The  Clearinghouse  (1) 
gathers  and  disseminates  current 
information  on  model  programs  for 
combating  violent  juvenile  gangs;  (2) 
gathers  and  disseminates  current 
statistical  and  descriptive  information 
on  violent  juvenile  gangs;  and  (.1)  assists 
in  the  coordination  of  Federal.  State  and 
local  gang  program  development  and 
training  and  technical  assistance  efforts 
by  providing  information  to  the  Held  on 
relevant  programs  and  activities.  This 
program  will  continue  to  be 
administered  by  the  current  contractor, 
Digital  Systems  Research,  Ina  No 
additional  applications  will  be  solicited 
in  Fiscal  Year  1993. 

Targeted  Outreach  With  a  Gang 
Prevention  and  Intervention  Component 
(W&S) 

$400,000 

This  program  is  designed  to  enable 
local  Boys  and  Girls  Clubs  to  prevent 
youths  from  entering  gangs  and  to 
intervene  with  gang  members  in  the 
early  stages  of  gang  involvement  to 
divert  them  away  from  gangs  and 
toward  more  constructive  programs.  The 
National  Office  of  Boys  and  Girls  Clubs 
will  provide  training  and  technical 
assistance  to  the  57  existing  sites  and 
add  20  new  gang  prevention  and  4 
intervention  sites.  This  program  will 
give  preference  to  Weed  and  Seed  Sites 
that  meet  the  Boys  and  Girls  Clubs' 
selection  criteria.  The  program  will  be 
implemented  by  the  current  grantee, 
Boys  and  Girls  Clubs  of  America.  No 
additional  applications  will  be  solicited 
in  Fiscal  Year  1993. 

Youth  Gang  Intervention  Training 
(W6-S) 

$350,000 

The  Gang  and  Drug  POLICY  (Police, 
Prosecution,  Probation,  Operations 


Leading  to  Improved  Children  and 
Youth  Services)  Training  Program  helps 
local  jurisdictions  develop  a 
comprehensive  strategy  for  combating 
gangs  and  drugs.  The  objectives  of  this 
training  program  are:  (1)  To  provide  a 
process  tor  community  leaders  to 
recognize  the  benefits  of  cooperatively 
developing  strategies  to  address  the 
problems  resulting  from  gang  and  drug 
activities;  (2)  to  promote  an  awareness 
and  recognition  of  (a)  the  problems  of 
gangs  and  drugs,  (b)  iustice  system 
practices,  (c)  behavior  patterns  of  gangs 
and  gangs  members,  and  (d)  current 
system  practices  and  demonstration 
projects;  (3)  to  .provide  strategies  and 
techniques  for  public  and  private 
interagency  partnerships  dealing  with 
community  gang  and  drug  related 
problems;  (4)  to  clarify  and  document 
the  roles,  responsibilities,  and  issues 
relating  to  an  interagency  approach  to 
the  prevention,  intervention  and 
suppression  of  these  illegal  activities  of 
youth  gangs;  (5)  to  encourage  leadership 
and  innovation  in  the  management  and 
resolution  of  gang  and  drug  problems; 
and  (6)  to  develop  or  improve  the 
response  capacity  to  gang  and  drug 
issues  through  an  effective  interagency 
model  which  matches  resources  to 
demands. 

As  noted  under  the  Serious  Habitual 
Offender  Comprehensive  Action 
Program  (SHOCAP).  this  program  will 
receive  an  additional  $150,000  in  Fiscal 
Year  1993  to  add  a  SHOCAP  training 
component.  This  program  will  be 
funded  m  Fiscal  Year  1993  under  a 
competitive  contract  solicitation  for 
award  to  a  nonprofit  organization. 

Victims 

Advocacy  for  Abused  and  Neglected 
Children  * 

$2,000,000 

The  National  Court  Appointed 
Special  Advocate  Association 
(NCASAA)  provides  training  and 
technical  assistance  to  local  and 
statewide  programs;  assists  in  program 
development;  advocates  the  best  interest 
of  abused  and  neglected  children; 
publicizes  the  Court  Appointed  Special 
Advocate  (CASA)  concept  which  helps 
recruit  volunteers;  develops 
management  systems  and  standards  to 
support  and  improve  local  CASA 
operations;  provides  a  resource  library 
and  resource  services;  develops 
cooperative  relationships  with  other 
national  and  regional  organizations;  and 
performs  a  variety  of  related  services  in 
furtherance  of  its  goal  of  assuring  that 
every  child  who  needs  one  has  a  CASA. 
There  are  now  520  CASA  programs  in 
49  States,  with  28,000  volunteers.  There 
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are  12  statewide  programs  mandated 
and  State-funded,  and  24  State 
associations  and  networks  offering 
support  services  to  their  State's 
program.  This  program  will  be 
implemented  by  the  current  grantee 
(NCASAA)  under  separate  assistance 
awards  of  $1  million  each,  one  to 
provide  technical  assistance  and 
training  services  and  one  to  support  the 
expansion  of  CASA  programs  in  both 
new  and  existing  jurisdictions.  No 
additional  applications  will  be  solicited 
in  Fiscal  Year  1993. 

Improving  the  Juvenile  and  Family 
Courts'  Handling  of  Child  Abuse  and 
Neglect  Cases* 

$500,000 

The  purpose  of  this  project  is  to 
develop  model  approaches  and 
programs  to  allow  juvenile  and  family 
courts  to  improve  handling  of  child 
abuse  and  neglect  cases.  The  National 
Council  of  Juvenile  and  Family  Court 
Judges  has  developed  model  programs 
to  assist  State  courts  in  providing 
training  and  technical  assistance  to 
judicial  personnel,  attorneys  and  other 
key  people  in  juvenile  and  family 
courts.  Additional  model  programs  will 
be  designed  to  help  state  court  systems 
develop  more  effective  procedures  for 
determining  whether  child  service 
agencies  have  made  "reasonable  efforts" 
to  prevent  placement  of  children  in 
foster  care  and  for  reuniting  families 
thereafter.  Procedures  for  sharing 
information  among  health  professionals. 
scJcial  workers,  law  enforcement 
personnel,  prosecutors,  defense 
attorneys,  and   'wenile  and  family  court 
personnel  wi!'  also  be  strengthened. 
This  project  will  continue  to  be 
implemented  by  the  current  grantee, 
The  National  Council  of  Family  and 
Juvenile  Court  Judges.  No  additional 
applications  will  be  solicited  in  Fiscal 
Year  1993. 

Permanent  Families  for  Abused  and 
Neglected  Children* 

$225,000 

This  is  a  national  project  to  prevent 
unnecessary  foster  care  placement  of 
abused  and  neglected  children;  to 
reunify  the  families  of  children  already 
in  care;  and  to  ensure  permanent 
adoptive  homes  when  reunification  is 
impossible.  The  purpose  of  this  project 
is  to  ensure  that  foster  care  is  utilized 
only  as  a  last  resort  and  a  temporary 
solution  for  children.  Accordingly,  the 
project  is  designed  to  ensure  that 
government's  responsibility  to  children 
in  foster  care  is  duly  acknowledged  by 
all  appropriate  disciplines.  The  project 
will  continue  to  call  upon  judges,  social 


service  personnel,  citizen  volunteers, 
attorneys,  and  others  to  recognize  and 
resolve  the  problems  of  children  in 
foster  care.  Project  activities  include 
national  training  programs  for  judges. 
social  service  personnel,  citizen 
volunteers  and  others  in  the  Reasonable 
Efforts  Provision  of  42  U.S.C.  671(a)(15); 
training  in  selected  lead  States;  and 
development  of  model  questions  to 
guide  risk  assessment.  This  program 
will  be  implemented  by  the  current 
grantee,  The  National  Council  of  Family 
and  Juvenile  Court  Judges.  No 
additional  applications  will  be  solicited 
in  Fiscal  Year  1993. 

Research  and  Evaluations 

Independent  Evaluations 

$640,000 

OJJDP  awarded  a  contract  in  1991  to 
conduct  independent  third  party 
evaluations  of  selected  OJJDP-funded 
programs.  Projects  to  be  examined  in 
Fiscal  Year  1993  include: 

(1)  Satellite  Pre-School  Program; 

(2)  Law  Related  Education  Programs; 

(3)  Horizons  Plus; 

(4)  Gang  and  Drug  Training  and 
Technical  Assistance;  and 

(5)  Intensive  Community-Based 
Aftercare  Program. 

This  contract  focuses  on  the  efficacy, 
cost-effectiveness,  and  impact  of 
OJJDP's  discretionary  programs. 
Assessment  data  will  be  made  available 
to  all  concerned.  The  following  criteria 
are  considered  in  selecting  programs  for 
evaluation:  (1)  Continuations  in  order  of 
number  of  years  of  funding  and  total 
expenditures;  (2)  new  action  programs 
being  tested  to  serve  as  possible  models; 
and  (3)  programs  being  considered  for 
continuation.  This  program  will  be 
implemented  by  the  current  contractor, 
Caliber  Associates.  No  additional 
appHcations  will  be  solicited  in  Fiscal 
Year  1993. 

Statistics,  Information  Systems,  and 
Technology 


Children  is  Custody  Census 


$300,000 

This  is  a  collaborative  interagency 
program  between  the  U.S.  Bureau  of  the 
Census  and  OJJDP.  All,  or  a  major 
portion,  of  the  funding  will  be  provided 
by  OJJDP  for  the  biennial  census  of 
public  and  private  juvenile  detention 
and  correctional  facilities  conducted  by 
the  Census  Bureau.  The  census 
describes  the  subject  facilities  in  terms 
of  their  resident  population  as  well  as 
programs  and  physical  characteristics. 
This  program  will  be  implemented 
under  an  interagency  agreement  with 
the  U.S.  Census  Bureau.  No  additional 


applications  will  be  solicited  in  Fiscal 

Year  1993. 

Juvenile  Justice  Clearinghouse 

$814,714 

The  Clearinghouse  provides  support 
services  to  OJJDP  in  preparing  the 
Office's  publications;  collecting, 
synthesizing,  and  disseminating 
information  on  all  aspects  of  juvenile 
delinquency:  and  preparing  specialized 
responses  to  information  requests  from 
the  juvenile  justice  field.  The 
clearinghouse  maintains  a  toll-free 
number  for  information  requests.  This 
program  will  be  implemented  by  the 
current  contractor.  Aspen  Systems.  Inc 
No  additional  applications  will  be 
solicited  in  Fiscal  Year  1993. 

Coalition  for  Juvenile  Justice* 

$600,000 

The  Coalition  for  Juvenile  Justice 
(Coalition)  was  established  in  1983  as 
the  National  Coalition  of  State  Juvenile 
Justice  Advisory  Groups.  It  was  the 
renamed  Coalition  for  Juvenile  Justice 
effective  January  1. 1993.  The  Coalition 
supports  and  facilitates  the  purposes 
and  functions  of  State  juvenile  justice 
advisory  groups.  In  1984.  Congress 
selected  the  Coalition  to  review  Federal 
policies  regarding  juvenile  justice  and 
delinquency  prevention,  prepare  and 
submit  an  Annual  Report  and 
recommendations  to  the  President  and 
Congress,  and  provide  advice  to  the 
OJJDP  Administrator.  The  CoaUtion  is 
also  authorized  to  develop  an 
Information  Center  for  Juvenile  Justice 
and  Delinquency  Prevention  Programs, 
to  conduct  an  Annual  Conference  and  to 
disseminate  information,  data, 
standards,  advanced  techniques,  and 
program  models.  No  additional 
applications  will  be  solicited  in  Fiscal 
Year  1993. 

Juvenile  Justice  Data  Resources 

$55,000 

This  is  an  interagency  agreement 
between  OJJDP  and  the  University  of 
Michigan.  This  program  addresses  the 
need  to  enhance  the  availability  of 
juvenile  justice  data  sets  and  technical 
assistance  and  training  materials, 
continue  the  feasibility  testing,  analyze 
juvenile  corrections  data,  and  prepare 
reports.  This  program  will  be 
implemented  under  an  interagency 
agreement  with  the  University  of 
Michigan.  No  additional  applications 
will  be  solicited  in  Fiscal  Year  1993. 
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Juvenile  Justice  Statistics  and  Systems 
Development 

$300.00n 

The  purpose  of  this  program  is  to 
improve  Federal,  State  and  local 
statistics  on  juvenile  justice  as  well  as 
decision  making  and  management 
information  systems  (MIS)  within  the 
juvenile  justice  system.  The  project  is 
divided  into  two  tracks,  the  National 
Statistics  Track  (NST)  and  Systems 
Development  Track  (SDT).  The  NST 
helps  to  formulate  a  comprehensive 
National  Juvenile  Justice  Statistics 
program  which  will  include  a  series  of 
regular  reports  on  the  extent  and  nature 
of  juvenile  offending  and  victimization 
and  the  justice  system's  response  to  the 
same.  A  major  product  will  be  a  Report 
to  the  Nation  on  Juvenile  Crime  and 
Victimization.  The  SDT  will  assess 
juvenile  justice  agencies'  decision 
making,  needs,  and  capabilities  to 
generate  and  use  information;  develop 
models  for  decision  making  and  related 
MIS;  and  develop  and  provide  training 
and  technical  assistance  to  promote  the 
adoption  of  model  systems  in  test  sites. 
This  program  will  be  implemented  by 
the  current  grantee,  the  National  Center 
for  Juvenile  Justice.  No  additional 
applications  will  be  solicited  in  Fiscal 
Year  1993. 

Juveniles  Taken  Into  Custody  (JTIC): 
Interagency  Agreement 

SISO.OOO 

The  U.S.  Bureau  of  the  Census  is 
working  with  OJJDP  to  develop  a 
national  comprehensive  statistical 
reporting  system  that  is  responsive  to 
the  information  requirements  of  the 
Juverule  Justice  and  Delinquency 
Prevention  Act  of  1974.  as  amended, 
and  to  the  rteeds  of  the  juvenile  justice 
field  for  data  on  juvenile  custody 
populations  in  order  to  assist  State 
legislatures  and  juvenile  justice 
professionals  in  planning  and  policy- 
making decisions.  The  Census  Bureau 
acts  as  the  data  collection  agent  for  the 
JTIC  program.  This  program  will  be 
implemented  under  an  interagency 
agreement  with  the  U.S.  Census  Bureau. 
No  additional  applications  will  be 
solicited  in  Fisc^  Year  1993. 

Juveniles  Taken  Into  Custody  (JTICJ: 
Assistance 

$450,000 

The  purpose  of  this  program  is  to 
develop  a  national  comprehensive 
statistical  reporting  system  that  is 
responsive  to  the  information 
requirements  of  the  Juvenile  Justice  and 
Delinquency  Prevention  Act  of  1974,  as 
amended,  and  is  also  responsive  to  the 


needs  of  the  juvenile  justice  field  for 
relevant  and  timely  data  on  juvenile 
custody  populations  and  the 
requirements  of  State  legislature  and 
juvenile  justice  professionals  for 
comprehensive  planning  and  informed 
policy  decisions.  This  is  a  continuation 
of  the  Juveniles  Taken  into  Custody 
Research  Program,  currently  funded 
under  a  cooperative  agreement  with  the 
National  Council  on  Crime  and 
Delinquency.  OJJDP  plans  to  continue 
this  award  in  Fiscal  Year  1993.  No 
additional  applications  will  be  solicited 
in  Fiscal  Year  1993. 

Notional  Juvenile  Court  Data  Archive* 

$615,000 

This  program  collects,  processes, 
analyzes,  and  disseminates  available 
data  concerning  the  nation's  juvenile 
courts.  The  Archive  collects  automated 
data  and  published  reports  from 
juvenile  courts  throughout  the  nation. 
Using  the  automated  data,  the  Archive 
produces  comprehensive  reports  on  the 
activities  of  the  juvenile  courts.  These 
reports  examine  referrals,  offienses. 
intake,  and  dispositions,  as  well  as 
specialized  topics  such  as  minorities  in 
juvenile  courts  or  specific  ofTense 
categories.  The  Archive  also  provides 
assistance  to  jurisdictions  in  analyzing 
their  juvenile  court  data.  This  program 
will  he  implemented  by  the  current 
grantee,  the  National  Center  for  Juvenile 
Justice.  No  additional  applications  will 
be  solicited  in  Fiscal  Year  1993. 

Community  Policing  and  Innovative 
Law  Enforcement 

Juvenile  Justice  Training  for  Law 
Enforcement  Personnel 

$288,000 

This  project  provides  technical 
assistance  and  training  for  Federal,  State 
and  local  law  enforcement  agencies  to 
promote  a  better  understanding  of  the 
juvenile  justice  system.  Three  training 
programs  are  offered  through  this 
project.  Police  Operations  Leading  to 
Improved  Children  and  Youth  Services 
(POLICY)  helps  mid-level  managers 
develop  managenrant  strategies  that 
integrate  juvenile  services  into 
mainstream  law  enforcement  operations 
and  demonstrates  step-by-step  methods 
to  improve  police  productivity  in  the 
juvenile  justice  area.  The  Child  Abuse 
and  Exploitation  Investigative 
Techniques  program  provides  law 
enforcement  officers  with  state-of-the- 
art  approaches  for  building  a  case 
against  individuals  charged  with  child 
abuse,  sexual  exploitation,  or  the 
abduction  of  children.  The  Managing 
Juvenile  Operations  program  provides  a 


series  of  training  approaches  for  polios 
executives  which  dmoonstrate  simple, 
yet  effective,  method*  to  increase 
departmental  efficiency  and 

effectiveness  by  integrating  juvenile 
services  into  the  mainstream  of  police 
activity. 

This  program  will  be  funded  in  Fiscal 
Year  1993  under  a  competitive  contract 
solicitation  for  award  to  a  nonprotit 
organization. 

Crime  and  Drug  Abaae  PrareBtion 

The  Congress  of  National  Black 
Churches:  National  Anti-Drug  Abuse 
Program  CW&-S) 

$200,000 

The  overall  plan  for  this  program  calls 
for  the  development  and 
implementation  of  a  national  public 
awareness  and  mobilization  strategy  to 
address  the  problem  of  drug  abuse  in 
targeted  communities  across  the  United 
States.  The  goals  of  the  national 
mobilization  strategy  are  to  summon, 
focus,  and  coordinate  leadership.  The 
Department  of  Justice,  other  Federal 
agencies  and  organizations  will  support 
this  effort  and  join  forces  to  help 
mobilize  groups  of  residents  to  combat 
community  drug  abuse  and  durg-related 
criminal  activities.  The  program  is 
ciurently  operating  in  20  cities.  This 
award  will  provide  funding  to  exp>and 
the  program  into  10  to  15  additional 
cities  participating  in  the  Weed  and 
Seed  initiative.  This  program  will  be 
implemented  by  the  current  grantee. 
The  Congress  of  National  Black 
Churches.  No  additional  applications 
will  be  solicited  in  Fiscal  Year  1993. 

Drug  Abuse  Prevention — Technical 
Assistance  Project  (W6-S) 

$200,000 

The  major  focus  of  this  program  is  to 
provide  support  to  community  groups 
in  their  efforts  to  reclaim  their 
communities,  to  drive  out  criminal 
activity,  vandalism,  and  other  anti- 
social behavior,  and  replace  those 
undesirable  activities  with  healthy,  safe, 
and  economically  secure  environments 
at  the  neighborhood  and  community 
levels.  The  project  will  provide 
technical  assistance  vouchers  to 
neighborhood  groups  to  establish  or 
strengthen  youth  programs  and 
activities  which  combat  violence  and 
reduce  delinquency.  This  method  of 
delivery  allows  these  neighborhood 
groups  to  secure  technical  assistaitce 
inexpensively  from  sources  which  are 
familiar  with  their  programs  and  their 
community  characteristics.  This 
program  will  be  implemented  by  the 
National  Center  for  Neighborfiood 
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Enterprise.  Qualifled  applicants  serving 
Weed  and  Seed  Sites  will  receive  a 
preference  in  the  award  of  vouchers.  No 
additional  applications  will  be  solicited 
in  Fiscal  Year  1993. 

Effective  Strategies  in  the  Extension 
Service  Network,  Phase  III 

$75,000 

This  is  a  collaborative  interagency 
program  between  the  OJJDP,  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  the 
Department  of  Transportation,  and  the 
Extension  Service  of  the  Department  of 
Agriculture.  OJPP  and  NHTSA  are 
providing  the  funding  and  the  Extension 
Service  is  providing  in-kind  services. 
The  purpose  of  this  program  is  to 
establish  community  collaborations  led 
by  juvenile  court  judges  and  extension 
professionals  with  training  and 
technical  assistance  provided  by  the 
Extension  Service  network.  These 
collaborations  will  focus  on  youths' 
alcohol  and  other  drug  abuse,  including 
impaired  driving  and  other  delinquent 
behavior.  During  Phase  IT,  a  national 
training  and  technical  assistance  center, 
a  Center  for  Action,  was  established  in 
partnership  with  the  National  Council 
of  Juvenile  and  Family  Court  Judges. 
This  program  will  be  implemented  by 
the  current  grantee,  The  National  4-H 
Council.  No  additional  applications  will 
be  solicited  in  Fiscal  Year  1993. 

Intensive  Community-Based  Aftercare 
Program 

$150,000 

This  initiative  is  designed  to  develop 
a  Juvenile  Aftercare  Program  Model 
which  can  be  tested  in  the  Juvenile 
Justice  system.  Under  this  initiative,  an 
assessment  of  various  aftercare 
programs  was  performed,  prototype 
model  with  policies  and  procedures  was 
developed,  and  a  training  and  technical 
assistance  package  was  developed  for 
use  in  formal  training  and  testing  of  the 
curriculum.  This  final  stage  of  funding 
will  complete  training  and  technical 
assistance  for  seven  States  that  were 
selected  after  a  national  competition, 
viz.,  North  Carolina,  New  Jersey,  Texas, 
Colorado,  Nevada,  Pennsylvania,  and 
Michigan.  This  initiative  will  be 
implemented  by  the  current  grantee, 
Johns  Hopkins  University.  No 
additional  applications  will  be  solicited 
in  Fiscal  Year  1993. 

Law-Related  Education  (LBE)  (W&-S)' 

$2,560,000 

The  Law-Related  Education  (LRE) 
National  Training  and  Dissemination 
Program  currently  involves  five  national 


LRE  projects  and  programs  which 
operate  in  48  States  and  will  support 
Weed  and  Seed  Sites  where  appropriate. 
The  purpose  of  this  program  is  to 
provide  training  ana  materials  to  State 
and  local  school  jurisdictions  to 
encourage  and  guide  them  in 
establishing  LRE  delinquency 
prevention  programs  in  the  curricula  of 
kindergarten  through  grade  twelve  and 
in  juvenile  justice  settings.  Grantees  will 
be  encouraged  to  place  emphasis  on 
drug  abuse  prevention  programs  in 
primary,  middle,  and  secondary  schools 
in  minority  urban  communities.  The 
major  components  of  the  program  are: 
coordination  and  management,  training 
and  technical  assistance,  preliminary 
assistance  to  future  sites,  public 
information,  program  development,  and 
assessment.  This  program  will  be 
implemented  by  the  current  grantees, 
the  American  Bar  Association,  the 
Center  for  Civic  Education,  the 
Constitutional  Rights  Foundation,  the 
National  Institute  for  Citizen  Education 
in  the  Law,  the  Phi  Alpha  Delta  Legal 
Fraternity  and  other  qualified 
organizations.  The  originally  proposed 
amount  of  53.200,000  for  this  program 
has  been  reduced  by  20  percent  to 
expand  the  program  to  new  grantees 
(see  new  program  titled  "Law-Related 
Education  in  Juvenile  Justice")  as 
required  by  section  299(e)  of  the  JJDP 
Act.  as  amended  in  1992.  No  additional 
applications  will  be  solicited  in  Fiscal 
Year  1993. 

Native  American  Alternative 
Community-Based  Program 

$400,000 

This  program  is  designed  as  a 
collaborative  interagency  effort  between 
OJPP  and  other  public  and  private 
organizations  having  interests  in  Indian 
Affairs.  The  purpose  of  this  program  is 
to  develop  community-based  alternative 
programs  for  Native  American  youths 
who  have  been  adjudicated  delinquent 
and  to  develop  a  re-entry  program  for 
Native  American  delinquents  returning 
from  institutional  placement.  The 
project  sites  are  the  Red  Lake  Band  of 
Chippewa  Indians,  the  Navajo  Nation, 
the  Gila  River  Indian  Community  and 
the  Pueblo  of  Jemez.  A  multi-component 
design  will  be  developed  which  will 
integrate  the  critical  elements  of  the 
OJJDP  Intensive  Supervision  and 
Community-Based  Aftercare  programs 
with  cultural  elements  that  have 
traditionally  been  utilized  by  Native 
Americans  to  control  and  rehabilitate 
offending  youths.  A  training  and 
technical  assistance  provider.  The 
National  Indiem  Justice  Center,  was 
selected  to  provide  the  sites  with 


training  and  technical  assistance.  No 
additional  applications  will  be  solicited 
in  Fiscal  Year  1993. 


Partnership  Plan,  Phase  V  (Cities  in 
Schools)  (WS-S)      ■ 

$300,000 

This  program  is  a  continuation  of  a 
national  school  dropout  prevention 
model  that  was  developed  and  is 
implemented  by  Cities  in  Schools,  Inc. 
(QS).  CIS  provides  training  and 
technical  assistance  to  States  and  local 
communities  enabling  them  to  adapt 
and  implement  the  QS  model.  The 
model  focuses  social,  employment, 
mental  health,  drug  prevention, 
entrepreneurship  and  other  resources  on 
high-risk  youths  and  their  families  at 
the  school  level.  Where  QS  State 
organizations  are  established,  they  will 
assume  primary  responsibihty  for  local 
program  replication  during  "Partnership 
Plan.  Phase  V."  This  program  is  jointly 
funded  by  OJJDP  and  the  U.S. 
Departments  of  Labor,  Health  and 
Human  Services,  and  Commerce.  Under 
this  award,  QS  is  committed  to 
establishing  a  traditional  QS  program  in 
at  least  one  school  within  the  target 
neighborhood  in  each  of  the  ten  Weed 
and  Seed  Sites  where  QS  has  or  is 
implementing  an  operational  QS 
program  network.  This  project  will  be 
implemented  by  the  current  grantee. 
Cities  m  Schools,  Inc.  No  additional 
applications  will  be  solicited  in  Fiscal 
Year  1993. 

Professional  Development  for  Youth 
Workers 

$200,000 

The  primary  purpose  of  this  program 
is  to  establish  and  promote  professional 
development  of  youths  and  juvenile 
justice  system  providers  through  a 
formal  training  program.  The  program 
will  be  designed  to  include  an  inventory 
of  existing  training  programs  and  their 
effectiveness,  a  needs  assessment  survey 
of  training,  the  development  of  several 
curriculum  areas,  the  design  of  a 
dissemination  strategy,  and  an 
implementation  plan  for  the  second  year 
of  a  two-year  program.  The  overall  goal 
of  the  program  will  be  to  enhance 
professionalism  for  youth  workers  who 
have  responsibility  for  treating  and 
caring  for  our  nation's  troubled  youths. 
The  Academy  for  Educational 
Development,  Inc.,  initially  funded  in 
Fiscal  Year  1992,  will  continue  to 
implement  this  program  in  Fiscal  Year 
1993.  No  additional  applications  will  be 
solicited  in  Fiscal  Year  1993. 


Reaching  At-Risk  Youths  in  Public 
Housing  (W&S) 

$300,000 

This  is  a  collaborative  interagency 
program  between  OJJDP,  the  Bureau  of 
justice  Assistance  and  the  Department 
of  Housing  and  Urban  Development  to 
establish  Boys  and  Girls  Clubs  in  public 
housing  across  the  nation.  HUD's  Fiscal 
Year  1993  funding  level  commitment  for 
this  program  is  not  determined.  The 
dollar  amount  for  this  program 
represents  OJJDP's  contribution.  These 
programs  are  designed  to  provide 
needed  services  to  high-risk  youths  who 
live  in  public  housing,  thereby 
preventing  their  involvement  in  youth 
crime,  drug  abuse,  and  gangs.  This 
program  will  support  all  official  Weed 
and  Seed  Sites,  provided  there  is  a 
viable  Boys  and  Girls  Club  structure  and 
cooperation  from  the  local  Public 
Housing  Authority.  The  program  will  be 
implemented  by  the  current  grantee, 
Boys  and  Girls  Clubs  of  America.  No 
additional  applications  will  be  solicited 
in  FUscal  Year  1993. 

Satellite  Prep  School  Program  and  Early 
Elementary  Schools  for  Privatized 
Public  Housing  (WS'S) 

$625,000 

This  is  a  continuation  demonstration 
program,  in  which  OJJDP  supported  the 
establishment  of  an  early  elementary 
school  program  in  the  Ida  B.  Wells 
Public  Housing  Development  in 
Chicago,  Illinois.  This  program  is  a 
collaborative  effort  between  OJJDP,  the 
Chicago  Housing  Authority  (CHA),  and 
the  Westside  Preparatory  School  and 
Training  Institute  (WSP)  to  establish  a 
Prep  School  on  the  premises  of  the  Ida 
B.  Wells  Housing  Development  for 
kindergarten  to  fourth  grade  children 
living  in  this  public  housing 
development. 

The  Wells  Prep  School  opened  with 
kindergarten  and  first  grade  students  on 
September  14, 1992.  The  Prep  School 
has  been  established  and  operates  as  an 
early  intervention  educational  model 
based  upon  the  Marva  Collins  Westside 
Preparatory  School  educational 
philosophy,  curriculum,  and  teaching 
techniques.  The  Westside  Preparatory 
School,  a  private  institution  located  in 
Chicago's  inner  city,  has  had  dramatic 
success  in  raising  the  academic 
achievement  level  of  low-income 
minority  children.  The  Ida  B.  Wells 
Housing  Development  is  the  Weed  and 
Seed  location  for  the  City  of  Chicago, 
Illinois.  The  Wells  Prep  School  is  one  of 
the  primary  "Seeding"  projects  in  this 
site.  Fiscal  Year  1993  funds  will  be  used 
to  continue  the  operation  and 


management  of  the  school.  Awards  will 
be  made  to  existing  grantees.  No 
additional  applications  will  be  solicited 
in  Fiscal  Year  1993. 

School  Safety  Center 

$200,000 

This  is  a  collaborative  interagency 
program  between  OJJDP  and  Department 
of  Education.  The  purpose  of  this 
program  is  to  provide  training  and 
technical  assistance  on  school  safety  to 
elementary  and  secondary  schools,  as 
well  as  to  identify  methods  to  diminish 
crime,  violence,  and  illegal  drug  use  in 
schools  and  on  school  campuses,  with 
special  emphasis  on  gang-related  crime. 
The  National  School  Safety  Center 
(NSSC)  maintains  a  library  and 
clearinghouse  with  specialized 
information;  provides  research  on 
school  safety  issues;  and  develops 
publications  and  training  programs. 
These  funds  will  focus  on  prevention  of 
drug  abuse  and  violence  in  schools  and 
establish  school  safety  trained  personnel 
on  the  State  level  to  provide  technical 
assistance  to  localities.  The  Department 
of  Education  is  supporting  this 
transition  to  State  level  representatives 
with  a  transfer  of  $1 ,000,000  of  Fiscal 
Year  1992  funds  for  expenditure  in 
Fiscal  Year  1993.  This  program  will  be 
implemented  by  the  current  grantee,  the 
National  School  Safety  Center  at 
Pepperdine  University.  No  additional 
applications  will  be  solicited  in  Fiscal 
Year  1993. 

Strategic  Intervention  for  High  Risk 
Youths  (W&S) 

$350,000 

OJJDP,  the  Bureau  of  Justice 
Assistance  (BJA)  of  the  Office  of  Justice 
Programs  and  the  Center  on  Addiction 
and  Substance  Abuse  (Center)  of 
Columbia  University  have  undertaken  a 
joint  effort  to  help  communities  rescue 
their  high  risk  pre-adolescents  from  the 
interrelated  threats  of  crime  and  drugs. 
The  program  tests  a  specific 
intervention  strategy  for  reducing  and 
controlling  illegal  drugs  and  related 
crime  in  the  target  neighborhood  and     • 
fosters  healthy  development  among 
youths  from  drug  and  crime-ridden 
neighborhoods.  Multi-service,  multi- 
disciplinary  neighborhood-based 
programs  are  being  established  which 
will  provide  a  range  of  opportunities 
and  diverse  services  for  pre-adolescents 
and  their  families  who  are  at  high  risk 
for  involvement  in  illegal  drugs  and 
crime.  Simultaneously,  the  criminal  and 
juvenile  justice  systems  are  targeting 
resources  to  reduce  illegal  drug  use  and 
crime  in  the  neighborhoods  where  these 
young  people  re^de. 


The  Center  has  received  funding  from 
the  Ford  Foundation,  the  Pew 
Charitable  Trusts,  and  the  Rockefeller 
Foundation  for  this  effort,  which  has 
been  matched  bv  OJJDP  and  BJA.  Based 
on  proposals  submitted,  five 
communities  were  selected  to  receive 
funds  in  Fiscal  Year  1992  to  implement 
programs  over  a  three-year  period: 
Seattle,  Washington  (Seattle  is  a  Weed 
and  Seed  Site);  Memphis,  Tennessee; 
Bridgeport.  Connecticut;  Austin,  Texas; 
and  Savannah,  Georgia.  Foundation  and 
government  funding  of  between 
$500,000  and  $1  million  was  allocated 
per  community.  This  program  will  be 
implemented  by  the  current  grantee  in 
the  five  communities.  No  additional 
applications  will  be  solicited  in  Fiscal 
Year  1993. 

Teens,  Crime  and  Community:  Teens  in 
Action  in  the  90s*  (WGrS) 

$400,000 

This  is  a  national  scope  continuation 
program  between  OJJDP,  the  National 
Crime  Prevention  Council  (NCPC).  and 
the  National  Institute  for  Citizen 
Education  in  the  Law  (NIGEL).  The 
Teens  in  Action  in  the  90s  is  a  special 
application  of  the  Teens,  Crime  and  the 
Community  program.  The  Teens,  Crime, 
and  Community  program  operates  on 
two  premises:  1)  teens  are 
disproportionately  victims  of  crimes, 
and  2)  teens  can  contribute  substantially 
to  making  their  schools  and 
communities  better,  via  a  wide  range  of 
activities.  With  the  Fiscal  Year  1993 
award,  the  national  partners  through  the 
National  Teens,  Crime  and  the 
Community  Program  Center,  will  move 
to  harness  the  energies  of  young  people 
toward  constructive  activities,  and 
reduce  crime  and  violence.  The  partners 
will  enlarge  the  Program  Center  to  serve 
as  a  formal  clearinghouse  for 
information  and  materials 
dissemination  and  to  provide  technical 
assistance  and  training  to  communities 
in  establishing  the  program,  especially 
those  in  the  Weed  and  Seed  locations. 
This  program  will  be  implemented  by 
the  current  grantees  listed  above.  No 
additional  applications  will  be  solicited 
in  Fiscal  Year  1993. 

Intermediate  Sanctions,  Drug  Testing, 
and  OfTender  Accountability 

Boot  Camps  for  Juvenile  Offenders: 
Constructive  Intervention  and  Early 
Support  (W&S) 

$750,000-OJPP;  $600,000-BJA 

This  initiative,  which  is  jointly 
.supported  by  OJJDP  and  BJA.  provides 
boot  camps  for  adjudicated  nonviolHrit, 
juvenile  offenders  who  are  under  18 
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years  of  age.  Each  juvenile  admitted  to 
the  program  proceeds  through  four 
phases:  selai^on.  intensive  training, 
preparedness  and  accountabihty.  The 
program  relies  heavily  on  studies  that 
support  rehabihtation  and  character 
development  within  an  ordered,  hi^y 
regimented  environment.  It  incorporates 
design  elements  from  the  military  as 
wall  as  a  strong  "challenge"  component. 
This  initiative  will  be  implemented  by 
the  current  grantees.  Boys  and  Girls 
Clubs  of  Greater  Mobile,  Mobile, 
Alabama;  Cuyahuga  County  Juvenile 
Court,  Cleveland.  Ohio;  and  Colorado 
Division  of  Youth  Services,  Denver, 
Colorado.  (Denver  is  a  Weed  and  Seed 
Site.)  No  additional  applications  will  be 
solicited  in  Fiscal  Year  1993. 

Dchy  in  the  Imposition  of  Sanctions 

$100,000 

This  project  is  a  continuation  of  the 
research  undertaken  to  study  the  delays 
in  the  delivery  of  sanctions  to  juveniles 
in  the  juvenile  court  system.  If  there  are 
delays  in  the  processing  of  juvenile 
court  cases,  the  study  will  address  the 
problems  created  by  these  delays  and 
make  realistic  recommendations  on  how 
to  correct  the  problems. 

This  will  be  the  second  year  of 
funding.  Phase  I  was  funded  in  Fiscal 
Year  1992,  which  entailed  determining 
the  extent  to  which  processing  delays 
occurred  and  their  reasons.  Phase  I  also 
identifled  points  in  juvenile  court  case 
processing  most  susceptible  to  delays. 

This  announcement  implements 
Phase  n  as  an  intensive  site  study  which 
will  involve  evaluating  the  effect  which 
case  processing  delays  have  on  a 
juvenile  court's  effectiveness  and 
efficiency  in  handling  delinquency 
cases,  including  the  effect  on  the 
juveniles  themselves.  Phase  II  will  be 
implemented  by  the  current  grantee,  the 
National  Center  for  Juvenile  Justice.  No 
additional  applications  will  be  solicited 
in  Fiscal  Year  1993. 

Training  and  Technical  Assistance 
Curriculum  for  Drug  Identification, 
Screening  and  Testing  in  the  Juvenile 
Justice  System 

$100,000 

The  purpose  of  this  project  is  to 
develop  and  present  comprehensive 
training  and  technical  assistance  in  drug 
identification,  screening,  and  testing, 
which  will  assist  juvenile  justice  system 
policy  makers  and  program  staff  in  on- 
site  drug  recognition  and  testing 
program  implementation  and  will 
improve  accountability  of  offenders 
using  drugs.  This  program  will  be 
Lni]>iemented  by  the  current  grantee,  the 
American  Probation  and  Parole 


Association.  No  additional  applications 
will  be  solicited  in  Fiscal  Year  1993. 

Enhancing  Enforcement  Strategies  far 
Juvenile  Impaired  Driving  Due  to  Drug 
and  Alcohol  Abuse 

$75,000 

This  is  a  collaborative  interagency 
program  between  OJJDP  and  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA).  NHTSA's 
funding  level  conunitment  for  this 
program  is  not  yet  final.  The  dollar 
amount  of  this  program  represents  only 
OJJDP's  portion.  The  purpose  of  this 
program  is  to  combat  the  problem  of 
youths  involved  in  delinquent  drinking 
and  driving  offenses  by  combining 
increased  use  of  the  arrest  sanction  and 
adopting  uniform  procedures  for 
handling  juvenile  "driving  imder  the 
influence"  (DUI)  arrestees.  The  result 
sought  is  an  overall  reduction  in  the 
incidence  of  drug-  and  alcohol-related 
accidents,  injuries,  and  fatalities.  During 
Phase  I  of  the  program,  the  project 
developed  a  system-wide  enforcement 
model  which  unites  key  criminal  justice 
agency  components — police, 
prosecutors,  judges,  and  probation 
officers — into  one  comprehensive  DUI 
enforcement  program.  In  this  second 
phase  of  the  project,  the  model  will  be 
demonstrated  in  up  to  five  sites.  These 
sites  will  receive  a  variety  of  technical 
assistance  services.  This  program  will 
be  implemented  by  the  current  grantee, 
the  Police  Executive  Research  Forum. 
No  additional  applications  will  be 
solicited  in  Fiscal  Year  1993. 

Ju  ven  He  Restitu  tion 

$100,000 

OJJDP  plans  to  continue  to  support  a 
juvenile  restitution  training  and 
technical  assistance  program.  The 
project  design  is  based  on  practitioner 
recommendations  for  current  needs  in 
the  field.  OJJDP  initiated  a  survey  on 
how  best  to  expand  and  institutionalize 
restitution  as  a  viable  juvenile  justice 
disposition.  In  addition  to  the  survey,  a 
working  group  was  convened  to  help 
%nap  out  the  future  course  of  OJJDP's 
support  for  optimum  development  of 
the  various  components  of  restitution. 
These  components  will  include 
community  service,  victim  reparation, 
victim-offender  mediation,  offender 
employment  and  supervision, 
employment  development,  and  possible 
new  program  elements  designed  to 
establish  restitution  as  a  major  aspect  in 
our  efforts  to  improve  the  juvenile 
justice  system.  This  project  will  be 
guided  by  the  need  for  community 
protection  and  offender  competency 
development  and  accountability.  The 


Division  of  Applied  Research  of  Florida 
Atlantic  University  was  competitively 
selected  in  Fiscal  Year  1992  to 
implement  this  project.  No  additional 
appUcations  will  be  solicited  in  Fiscal 
Year  1993. 

Testing  Juvenile  Detainees  for  Illegal 
Drug  Use 


$100,000 

The  purpose  of  this  program  is  to 
assess,  develop,  test,  and  disseminata 
information  on  new  and  innovative 
approaches  to  test  for  illegal  drug  use 
among  juvenile  detainees.  An  additional 
purpose  is  to  improve  resource 
allocation  and  treatment  services  for 
youths  in  detention  fecilities  and 
offender  accountability  by  developing 
more  accurate  and  complete  informati<m 
on  the  use  and  control  of  illegal  drugs. 
Drug  testing  is  technical  and  complex. 
OJJDP  has  recognized  this  and  embarked 
on  an  initiative  to  provide  guidance, 
training,  and  technical  assistance  to  the 
juvenile  detention  field  in  this  area. 

This  program  will  be  implemented  by 
the  current  grantee,  American 
Correctional  Association.  No  additional 
applications  will  be  solicited  in  Fiscal 
Year  1993. 

Enhanced  Prosecution,  Adjudication, 
and  Corrections 

Training  and  Technical  Assistance  for 
Juvenile  Detention  and  Corrections, 
(The  James  E.  Gould  Memorial  Program) 

$250,000 

This  project  will  continue  to  provide 
technical  assistance  and  training  to 
juvenile  correctional  and  detention 
agencies.  The  program  will  also  provide 
a  national  forum  on  juvenile  corrections 
and  detention,  hold  workshops  on 
selected  key  issues;  provide  on-site 
technical  assistance,  hold  a  National 
Juvenile  Day  Treatment  Conference,  and 
continue  efforts  on  literacy  education 
and  general  networking.  The  project 
will  emphasize  intermediate  sanctions 
for  non-violent  juveniles  involved  in 
drug-related  offenses  and  illegal 
activities.  This  program  will  be 
implemented  by  the  current  grantee. 
The  American  Correctional  Association. 
No  additional  applications  will  be 
solicited  in  Fiscal  Year  1993. 

Improvement  in  Correctional  Education 
for  Juvenile  Offenders 

$200,000 

The  purpose  of  this  program  is  to 
assist  juvenile  corrections 
administrators  in  planning  and 
implementing  educational  servi(»s  fot 
detained  and  incarcerated  juvenile 
offenders.  An  assessment  of  various 
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correctional  education  programs  has 
been  performed  and  documented.  This 
next  stage  will  provide  funds  to  analyze 
the  correctional  education  programs  at 
six  to  eight  juvenile  correctional 
institutions  and  to  develop  specialized    - 
training  and  technical  assistance 
materials  to  assist  each  site.  This 
program  will  be  implemented  by  the 
current  grantee,  the  National  Office  of 
Social  Responsibility.  No  additional 
applications  will  be  solicited  in  Fiscal 
Year  1993. 

Improving  Conditions  of  Confinement: 
Training  for  Juvenile  Corrections  Staff 

$525,000 

This  is  a  collaborative  interagency 
program  between  OJJDP  and  the 
National  Institute  of  Corrections  (NIC). 
OJJDP  will  continue  the  development  of 
a  comprehensive  training  program  for 
juvenile  corrections  and  detention  staff 
through  an  interagency  agreement  with 
NIC.  The  program  is  designed  to  offer  a 
core  curriculum  for  juvenile  corrections 
and  detention  administrators  and  mid- 
level  management  personnel  in  such 
areas  as  leadership  development, 
management,  training  of  trainers,  legal 
issues,  cultural  diversity,  gang  activity, 
juvenile  offenders,  and  overcrowding. 
The  training  will  be  conducted  at  the 
NIC  Academy  and  issue-oriented 
training  will  be  presented  regionally. 
This  program  will  be  implemented  in 
Fiscal  Year  1993  under  the  existing 
interagency  agreement  with  NIC.  No 
additional  applications  will  be  solicited 
in  Fiscal  Year  1993. 

Improving  Literacy  Skills  of 
Institutionalized  Juvenile  Delinquents 

$250,000 

This  is  a  competitively  awarded 
program  funding  two  grants:  Mississippi 
University  for  Women  ($125,000),  and 
The  Nellie  Thomas  Institute  of  Learning 
(125,000).  Many  juvenile  delinquents  in 
correctional  institutions  have  a  serious 
need  to  develop  basic  reading  and 
writing  skills.  This  program  will 
improve  the  literacy  levels  of  juvenile 
residents  in  these  facilities  while 
creating  a  national  network  of  trained 
reading  teachers  and  volunteers 
available  to  juvenile  correctional 
facilities.  The  program  will  include 
training  and  follow-up  technical 
assistance  on  methods,  and  a 
curriculum  for  use  by  the  staff  of 
detention  and  corrections  facilities.  This 
program  will  be  implemented  by  the 
current  grantees.  The  Mississippi 
University  for  Women,  and  The  Nellie 
Thomas  Institute  of  Learning.  No 
additional  applications  will  be  solicited 
in  Fiscal  Year  1993. 


Insular  Area  Support* 

$403,000 

The  purpose  of  this  program  is  to 
provide  supplemental  financial  support 
to  the  Virgin  Islands  of  the  United 
States,  Guam,  American  Samoa,  the 
Trust  Territory  of  the  Pacific  Islands 
(Palau),  and  the  Commonwealth  of  the 
Northern  Mariana  Islands.  These  funds 
are  to  be  available  to  address  the  special 
needs  and  problems  of  juvenile 
delinquency  in  the  insular  areas,  as 
specified  by  Section  261(e)  of  the  JJDP 
Act,  42  U.S.C.  5665(e). 

Juvenile  Corrections  Industries  Ventures 
Program 

$75,000 

The  purpose  of  this  program  is  to 
assist  juvenile  corrections  agencies  in 
establishing  joint  ventures  with  private 
businesses  and  industries  in  order  to 
provide  new  opportunities  for  the 
vocational  training  of  juvenile  offenders. 
The  grantee  has  performed  an 
assessment  of  corrections  industries 
ventures  programs,  developed  a  policy 
and  procedures  manual,  and  produced 
training  and  technical  assistance 
materials.  The  grantee  is  currently 
providing  training  and  technical 
assistance  to  eight  juvenile  corrections 
agencies  to  assist  in  implementing  the 
corrections  ventures  models.  This 
program  will  be  implemented  by  the 
current  grantee,  The  National  Office  for 
Social  Responsibility  (NOSR).  No 
additional  applications  will  be  solicited 
in  Fiscal  Year  1993. 

Juvenile  Court  Training* 

$1,100,270 

The  primary  purpose  of  this  project  is 
to  allow  the  National  Council  of 
Juvenile  and  Family  Court  Judges  to 
continue  to  refine  the  training  presently 
offered  and  to  provide  technical 
assistance.  The  training  objectives  are  to 
supplement  law  school  curricula, 
provide  judges  with  current  information 
on  developments  in  juvenile  and  family 
case  law,  and  make  available  options  for 
sentencing  and  treatment.  Specifically, 
emphasis  will  be  placed  in  the  areas  of 
drug  testing,  gangs  and  violence  and 
intermediate  sanctions.  This  project  will 
provide  foundation  training  both  to 
newly  elected  or  appointed  judges  and 
to  experienced  judges  who  have  been 
recently  assigned  to  the  juvenile  or 
family  court  bench.  This  program  will 
be  implemented  by  the  current  grantee. 
The  National  Council  of  Juvenile  and 
Family  Court  Judges.  No  additional 
applications  will  be  solicited  in  Fiscal 
Year  1993. 


OJJDP  Technical  Assistance  Support 
Gontract 

$758,679 

The  purpose  of  this  project  is  to 
provide  technical  assistance  and  « 

support  to  OJJDP,  the  National  Institute 
for  Juvenile  Justice  and  Delinquency 
Prevention,  OJJDP  grantees,  and  the 
Coordinating  Council  on  Juvenile 
Justice  and  Delinquency  Prevention  on 
all  program  development,  evaluation, 
training,  and  research  activities.  This 
program  will  be  implemented  by  the 
current  contractor.  Aspen  Systems  Inc. 
No  additional  applications  will  be 
solicited  in  Fiscal  Year  1993. 

A  Study  to  Evaluate  Conditions  in 
Juvenile  Detention  and  Correctional 
Facilities 

$100,000 

This  project  is  a  continuation  of  the 
research  undertaken  to  study  the 
conditions  under  which  juveniles  are 
held  in  juvenile  detention  and 
correctional  facilities  across  the  country. 
The  study  collected  an  extensive 
amount  of  valuable  information  from 
1,000  juvenile  facilities  on  such  topics 
as  life,  health  and  safety  issues, 
education  and  treatment  programs, 
security  and  control  measures,  juvenile 
rights,  physical  plant,  staffing.ratios,  etc. 
The  first  report  presented  the  results  of 
a  primarily  descriptive  analysis  of  the 
facilities'  conformance  to  nationally 
recognized  standards  and  made 
recommendations  for  improvements.  To 
utilize  the  collected  data  more  fully, 
additional  analysis  needs  to  be 
performed. 

This  phrase  of  the  project  will  support 
additional  data  analysis  and 
dissemination  of  the  study  findings, 
including  the  production  of  special 
topical  reports  or  bulletins;  briefings  to 
Congress  and  State  legislatures  and 
policy  makers;  and  presentation  of  the 
findings  at  national,  regional,  and  State 
forums  of  advocacy  and  service 
organizations.  This  program  will  be 
implemented  by  the  current  grantee,  Abt 
Associates.  No  additional  applications 
will  be  solicited  in  Fiscal  Year  1993. 

Technical  Assistance  to  the  Juvenile 
Courts* 

$392,993 

The  National  Center  for  Juvenile 
Justice  (NC]J),  the  current  grantee,  is  the 
research  division  of  the  National 
Council  of  Juvenile  and  Family  Court 
Judges.  The  four  types  of  technical 
assistance  available  under  this  grant  are: 
(1)  Information  resources,  (2)  on-site 
consultation,  (3)  off-site  consultation, 
and  (4)  cross-site  consultation. 
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Emphasis  will  be  placed  on 
intermediate  sanctions  for  handling 
juveniles  involved  in  drug-related 
offenses  and  for  gang  activities.  In 
addition,  the  project  will  examine 
•appropriate  use  of  juvenile  records  in 
adult  court  proceedings,  including  an 
examination  of  State  laws  and  practices. 
This  program  will  be  implemented  by 
the  current  grantee,  the  National  Center 
for  Juvenile  Justice.  No  additional 
applications  will  be  solicited  in  Fiscal 
Year  1993.S 

Program  to  Reduce  Minority 
Institutionalization,  (The  Deborah  Ann 
Wysinger  Memorial  Program) 

$1,200,000 

Section  223(a)(23)  of  the  JJDP  Act.  42 
U.S.C.  5663(a){23),  requires  that  States 
"address  efforts  to  reduce  the 
proportion  of  juveniles  detained  or 
confined  in  secure  detention  facilities, 
secure  correctional  facilities,  jails,  and 
lockups  who  are  members  of  minority 
groups  if  such  proportion  exceeds  the 
proportion  such  groups  represent  in  the 
general  population."  Section  261(a)(7), 
42  U.S.C.  5665(a)(7).  authorizes  the 
Administrator  to  award  Special 
Emphasis  discretionary  funds  for  this 
purpose. 

In  Fiscal  Year  1992  five 
demonstration  grants  were  awarded  to 
develop,  test,  and  disseminate 
information  on  programs  designated  to 
reduce  the  disproportionate  number  of 
minority  juveniles  detained  or  confined 
in  secure  detention  facilities,  secure 
correctional  facilities,  or  jails  and 
lockups. 

The  purpose  of  the  program  is  to  help 
jurisdictions  identify  whether 
minorities  are  disproportionately 
confined  in  secure  facilities,  and  if  so, 
the  extent  and  nature  of  that 
representation  in  the  juvenile  justice 
system  (Phase  I).  This  will  then  lead  to 
the  development  of  effective  programs 
for  responding  to  the  problem  from 
police  arrest  Arough  disposition  (Phase 
il).  The  five  funded  grantees  eligible  for 
Phase  II  awards  in  Fiscal  Year  1993  are: 
Iowa  Department  of  Human  Rights; 
Arizona's  Governor's  Office  for 
Children;  North  Carolina  Department  of 
Human  Resources;  Oregon  Community 
Children  and  Youth  Services;  and 
Florida  Department  of  Health  and 
Rehabilitation.  Portland  State  University 
will  continue  to  provide  technical 
assistance  support  to  the  five  sites.  No 
additional  applications  will  be  solicited 
in  Fiscal  Year  1993. 

Discussion  of  Conunents 

OJJDP  published  its  proposed 
Comprehensive  Plan  for  Fiscal  Year 


1993  in  the  Federal  Rapater  on 
November  9, 1992,  57  FR  53339,  for  a 
45-day  period  of  public  comment.  The 
Office  received  110  letters  commenting 
on  the  proposed  plan.  All  comments 
have  been  considered  in  the 
development  of  the  Final 
Comprehensive  Plan  for  Fiscal  Year 
1993. 

The  majority  of  the  letters  OJJDP 
received  provided  positive  comments 
about  the  overall  plan  and  its  programs. 
Among  the  program  es9&s  that  received 
the  most  interest  and  support  was  the 
program  for  Training  for  Juvenile 
Detention  Center  Care  Givers. 

The  following  is  a  summary  of  the 
substantive  comments  and  the 
responses  by  OJJDP.  Unless  otherwise 
indicated,  each  comment  was  made  by 
a  single  respondent. 

1.  Comment.  A  respondent  expressed 
concern  that  the  plan  was  not 
responsive  to  the  JJDP  Act.  particularly 
as  it  was  amended  on  November  4. 1992 
(H.R.  5194.  Pub.  L.  102-586, 106  Stat 
4982).  For  example,  there  was  no 
initiative  to  provide  lawyer  advocacy  for 
delinquent  youths.  This  commentor  was 
also  concerned  that  the  Weed  and  Seed 
emphasis  in  the  proposed  plan  could 
have  a  profound  effect  on 
overrepresentalion  of  minorities  in  the 
juvenile  justice  system. 

Response:  OJJDP  "s  Proposed  Program 
Plan  was  being  formulated  during 
congressional  consideration  of  the  1992 
Amendments.  Consequently,  all  the  new 
program  requirements,  authorities  and 
emphases  were  not  incorporated  in  the 
proposed  plan  prior  to  publication. 
Those  programs  and  activities  mandated 
by  the  Amendments  but  not  included  in 
the  proposed  plan  have  been  added  to 
the  Final  Program  Plan.  They  include: 
An  NIJJDP  study  of  hate  crimes, 
including  characteristics  of  juveniles 
who  commit  such  crimes,  and  the 
nature  of  the  crimes  and  their  victims; 
development  of  a  Special  Emphasis 
program  to  prevent  and  reduce  the 
incidence  of  hate  crimes  through  model 
educational  and  sentencing  programs 
that  provide  alternatives  to 
incarceration;  establishment  of  Special 
Emphasis  advocacy  programs  and 
services  that  improve  due  process  for 
juveniles  in  the  juvenile  justice  system 
and  the  quality  of  legal  representation 
for  such  juveniles;  and  a  law-related 
education  program  focus  on  juveniles 
who  have  had  contact  with,  or  are  likely 
to  have  contact  with,  the  juvenile  justice 
system. 

In  addition,  most  of  OJJDP's  new 
programs  are  clearly  responsive  to  the 
1992  Amendments.  The  Accountability- 
Based  Community  (ABQ  Intervention 
program  is  responsive  to  the  statutory 


emphasis  on  the  development  of 
graduated  sanctions  for  juvenile 
offenders,  including  risk-needs 
assessments,  comprehensive  case 
planning  and  aftercare.  The  Serious, 
Violent  and  Chronic  Offender  Progrvn 
Development  pro^tun  has  a  similar 
emphasis  but  will  include  family 
strengthening  and  involvement  in 
treatment  of  delinquents  (including 
overcoming  language  barriers), 
delinquency  prevention  and  diversion 
to  services,  prevention  and  treatment  in 
rural  areas,  coordination  of  services, 
gender  specific  servicea,  and  programs 
for  juveniles  in  the  criminal  justice 
system.  The  program  for  Prevention  of 
Delinquency  Through  Child-Centered 
Community-Based  Policing  is  designed 
to  have  a  delinquency  prevention  goal 
and  to  serve  juveniles  who  are  victims 
of  crime.  The  Program  of  Training  for 
Juvenile  Detention  Center  Care  Givers  is 
responsive  to  the  Amendment's 
emphasis  on  services  for  juveniles  in 
custody  and  will  include  training  in 
gender  bias  and  gender  specific  services. 
In  addition,  planning  for  expansion  of 
the  "Violence  Study — Causes  and 
Correlates"  will  further  inform  future 
efforts  to  deal  comprehensively  and 
effectively  with  serious,  violent  and 
chronic  offenders.  Finally,  the  National 
Network  5f  Children's  Advocacy 
Centers  is  designed  to  provide  multi- 
disciplinary  coordination  in  the 
investigation  and  prosecution  of  child 
abuse  cases. 

OJPP  will  incorporate  many  of  the 
new  statutory  emphasis  areas  in  funding 
continuation  programs  in  Fiscal  Year 
1993.  including  coordination  and 
cooperation  in  the  delivery  of  services 
and  program  administration, 
prevention,  diversion  to  services, 
prevention  and  treatment  in  rural  areas, 
family  strengthening  and  involvement 
in  treatment  programs.  It  will  also 
incorporate  health  care,  educational, 
recreational,  and  mental  health  services 
for  juveniles  in  custody,  due  process 
and  access  to  counsel  for  youths  in  the 
juvenile  justice  system,  graduated 
sanctions  and  risk-needs  assessments, 
and  addressing  issues  related  to 
juveniles  in  the  criminal  justice  system, 
including  waiver,  certification  and 
transfer.  OJJDP  believes  that  these 
efforts  are  responsive  to  the 
Amendments  and,  of  course,  that  all 
OJJDP  Programs  further  programs 
authorized  by  the  JJDP  Act. 

With  regard  to  Weed  and  Seed, 
OJJDP's  emphasis,  through  its  strategy  to 
address  serious,  violent  and  chronic 
delinquency,  is  on  Seed  programs 
designed  to  serve  tha  goals  of 
prevention,  intervention  and  treatment     j 
The  strategy  is  not  designed  to  1 


incarcerate  more  youths.  Rather,  it  is 
designed  to  provide  family  and 
community  support,  prevention  services 
focused  on  at-risk  youths  and  timely 
and  effiective  intervention  services  to 
interrupt  the  cycle  of  delinquency  and 
escalating  criminal  conduct.  A  goal  of 
the  Weed  and  Seed  strategy  is  to  reduce 
incarceration  of  youths  and  not  to 
exaosrbate  the  potential  of  increased 
minority  institutionalization. 

2.  Comment:  One  commentor  pointed 
out  that  JJDP  Act  references  to 
recreation  and  recreation  service 
programs,  as  being  eff^ective  services  to 
prevent  and  treat  delinquency,  were  not 
reflected  in  the  Proposed  Program  Plan. 
It  was  suggested  that  the  plan  fully 
reflect  the  recognition  of  recreation  as 
an  important  juvenile  justice  system 
element. 

Response:  Agreed.  OJJDP,  recognizing 
the  emphasis  on  and  importance  of 
recreational  services  in  a  comp.-^hensive 
prevention  program,  has  included 
recreation  programs  in  the  Juvenile 
Justice  and  Delinquency  Prevention 
component  of  Weed  and  Seed  and  will 
incorporate  this  emphasis  in  future 
prevention  programs. 

3.  Comment:  OJJDP  received  forty-two 
responses  to  the  proposed  program, 
"Training  for  Juvenile  Detention  Center 
Care  Givers."  Respondents  represented 

a  broad  range  of  professionals,  including 
detention  care  givers,  probation  and 
•  other  court  officials,  judges,  detention 
administrators,  youth  services 
administrators,  community-based 
facility  administrators,  and  detention 
association  members.  Ail  comments 
were  supportive.  Most  respondents 
viewed  this  activity  as  filling  a 
significant  gap  in  juvenile  justice  system 
training.  Others  cited  problems 
associated  with  overcrowded  detention 
centers  or  unique  problems  of  detained 
juveniles,  including  drug  and  alcohol 
abuse,  gang  affiliation,  and  involvement 
in  serious  and  violent  crime  that  would 
benefit  firom  such  training. 

Response:  Based  on  the  strong 
support  for  this  program  from  the  field, 
it  has  been  included  in  the  Final 
Program  Plan. 

4.  Comment:  Seven  respondents  noted 
that  the  proposed  continuation  of  the  » 
"Program  of  Research  on  the  Causes  a3a 
Correlates  of  Delinquency"  did  not 
include  funds  for  continued  data 
collection,  only  analysis  of  data  already 
collected.  All  of  these  respondents 
urged  continued  funding  of  longitudinal 
data  collection,  because  the  projects 
have  made  and  continue  to  make,  major 
contributions  to  our  understandings  of 
delinquency  and  violence. 

Response:  OJJDP  agrees  with  the 
respondents  regarding  the  value  of  this 


research  which  OJJDP  has  supported 
since  Fiscal  Year  1986  for  a  total  of  $9.2 
million.  However,  limited  resources 
preclude  additional  funding  for  data 
collection  at  this  time. 

5.  Comment:  Four  responses  were 
received  supporting  the  proposed 
"Youth  Leadership  and  Service 
Program."  These  respondents  noted  the 
potential  value  of  this  program 
approach  in  rural  areas,  which  are 
generally  neglected  because  funded 
programs  target  larger  numbers  of 
youths. 

Response:  OJJDP  agrees  with  the 
comment  and  recognizes  the  importance 
of  this  program.  The  development  of 
Youth  Leadership  and  Service  Program 
remains  one  of  the  seven  areas  of  focus 
in  the  Serious,  Violent  and  Chronic 
Offender  Program  Development 
initiative  which  will  be  funded. 

6.  Comment:  Six  responses  were 
received  in  support  of  the 
"Accountability-Based  Community 
(ABC)  Intervention  Program."  It  was 
viewed  as  an  innovative  program 
holding  promise  for  rehabilitating 
juvenile  oflianders  at  risk  of  becoming 
chronic  or  serious  juvenile  offenders. 

Response:  The  Office  believes  that 
juvenile  offenders  who  are  at  risk  of 
becoming  chronic  or  serious  juvenile 
offenders  will  benefit  substantially  ht)m 
a  three-level  accountability-baaed 
community  intervention  program. 

The  ABC  Intervention  Program  is 
designed  to  provide  different  levels  of 
accountability  and  responsibility 
contingent  upon  the  behavior  and  prior 
delinquency  of  juveniles.  This  program 
will  be  adopted  in  the  Final  Program 
Plan. 

7.  Comment:  One  OJJDP  training 
grantee  expressed  concern  that  its 
program  and  relationship  with  OJJDP 
grant  monitors  would  be  compromised 
by  participation  in  a  National 
Consortium  of  OJJDP  training  grantees. 
Other  commentators  expressed  concern 
that  the  program  would  add  additional 
bureaucratic  levels  in  accessing  training 
services. 

Response:  While  OJJDP  appreciates 
that  concerns  expressed,  the  intent  of 
the  Training  Consortium  program  is  to 
strengthen  OJJDP's  current  training 
programs.  The  Consortium  concept  is 
designed  to  enhance  communication 
between  OJJDP  staff  and  grantees  to 
maximize  use  of  scarce  resources, 
eliminate  duplication  and  overlap,  and 
promote  interdisciplinary  training.  Due 
to  limited  funds,  the  Office  will  use 
existing  resources  for  the  purpose  of 
coordinating  its  training  programs. 

8.  Comment:  One  respondent  was 
very  positive  about  the  proposed 
Delinquency  Prevention  Child  Centered 


Community-Based  Policing  program, 
citing  its  community's  efforts  in  this 
area  and  its  use  of  the  Yale  Child  Study 
Center  in  developing  its  program. 

Response:  OJJDP  was  pleased  to  hear 
of  its  positive  contact  with  the  Yale 
Child  Study  Center.  The  collaboration  of 
the  New  Haven  Police  Department  and 
the  Yale  Study  Center  is  resulting  in 
significant  positive  results  for 
community  residents,  and  the  Police 
Department.  It  promises  to  offer  an 
added  innovation  to  the  concept  of 
commimity-based  policing  as  a  result  of 
its  focus  upon  mitigating  the  trauma  of 
children  exposed  to  violence.  Funds 
will  be  included  in  the  Final  F^ogram 
Plan  to  support  documentation  of  the 
New  Haven  Child  Centered  Community- 
Based  Policing  program,  for  purposes  of 
future  replication. 

9.  Comment:  Two  respondents  were 
pleased  to  see  a  program  aimed  at 
highlighting  the  impact  upon  youths  of 
viewing  violence  on  television.  One 
respondent  compared  the  need  to  that  of 
the  anti-smoking  compaigns  of  recent 
years. 

Response:  This  program  has  not  been 
included  in  the  Final  Program  Plan,  but 
will  be  implemented  during  Fiscal  Year 
1993  with  existing  program  resources. 

10.  Comment:  A  respondent 
recommended  the  use  of  the 
Constitution  as  a  specific  tool  for 
enhancing  the  Law-Related  Education 
Program. 

Response:  The  Law  Related  Education 
Program  makes  extensive  use  of  the 
Constitution  in  its  curriculum,  as  it  is 
the  foundation  of  law  in  this  countrv. 

11.  Comment:  A  respondent  inquired 
about  funds  available  to  support  local 
restitution  programs  from  the  OJJDP 
funded  program  in  Fiscal  Year  1993. 

Response:  The  OJJDP  funded 
Restitution  program  is  a  developmental 
program,  and  may  support  technical 
assistance  and  training  once  appropriate 
strategies  have  been  identified.  This 
program  does  not  support  operational 
costs  of  restitution  programs. 

12.  Comment:  One  respondent  feh 
that  the  proposed  plan  was 
comprehensive,  but  raised  the  question 
"Where  is  the  family?" 

Response:  The  Office  is  aware  and 
desirous  of  the  need  to  involve  the 
family  in  programming  for  troubled  and 
delinquent  youths.  Programs  such  as  the 
Cities  in  Schools,  the  Ida  B.  Wells 
Satellite  Prep  School,  and  several  of  the 
new  program  initiatives  for  Fiscal  Year 
1993  include  components  that  foctis  on 
the  family.  In  addition,  OJJDP  recently 
sponsored  a  conference  on 
strengthening  families  which  identified 
approximately  thirty  promising 
programs  to  support  and  strengthen 
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families.  This  conference  was  the 
culmination  of  a  five-year  study  of 
promising  family  programs.  Information 
from  this  study  and  the  conference  will 
be  utihzed  by  OJJDP  to  inform  program 
development  and  build  family 
components  into  future  programs. 

13.  Comment:  A  respondent  identified 
several  successful  models  for  court- 
ordered  community  service  already  in 
existence,  including  one  in  Dane 
County.  Wisconsin.  This  respondent 
suggested  there  may  be  a  need  to 
disseminate  information  about  these 
models,  but  was  of  the  opinion  that  the 
Office  should  not  spend  money  to  create 
one.  The  respondent  also  suggested  that 
a  commimity  should  be  required  to 
apply  for  a  package  of  programs  rather 
than  approaching  program  issues 
"piecemeal."  citing  a  need  for  a 
"balanced  approach." 

Bespcnse:  OJJDP  has  determined  that 
it  will  not  proceed  with  the  Court- 
Ordered  Community  Service  program  in 
Fiscal  Year  1993.  OJJDP  is  aware  of  the 
models  available,  some  of  which  began 
as  a  result  of  OJJDP's  restitution 
initiative  that  was  funded  from  1978  to 
1982.  The  newly  funded  Restitution 
Education,  Specialized  Training  and 
Technical  Assistance  Program  initiative 
may  be  in  a  position  to  disseminate 
information  about  these  models. 

OJJDP  agrees  that  communities  should 
take  a  comprehensive  approach  to 
planning  for  and  implementing 
programs  for  youths.  It  is  because  of  this 
commitment  that  the  Office  has  made 
the  Weed  and  Seed  strategy  a  part  of  our 
overall  approach,  and  also  why  the 
Office  has  rearranged  some  training 
programs  to  enhance  this  approach  and 
reduce  duplication. 

14.  Comment:  A  respondent  pointed 
out  the  high  statistical  incidence  of 
crimes  committed  by  black  males  and 
that  many  of  these  youths  have  come 
from  single-parent  families  without  the 
benefit  of  male  role  models.  This 
respondent  encouraged  the  office  to 
support  secondary  prevention 
approaches  that  include  comprehensive 
social  services,  skills  development  and 
mentoring. 

Reaponse:  The  office  has  addressed 
secondary  prevention  through  such 
programs  as  the  Accountability-Based 
Community  (ABC)  Intervention  Program 
and  the  Serious,  Violent  and  Chronic 
Offender  Program  Development 
programs,  which  includes  a  youth 
leadership  and  service  component. 
Continuation  programs  such  as 
Partnership  Plan  Phase  IV  (Cities  in 
Schools)  and  the  Boys  and  Girls  Clubs 
programs  are  additional  examples  of 
these  types  of  programs.  All  of  these 
programs  include  or  will  include 


comprehensive  approaches,  mentoring 
and  competency  development  on  the 
part  of  the  youths. 

15.  Comment:  One  respondent 
supported  continuation  of  the  program 
Reaching  "At  Risk"  Children  in  Public 
Housing. 

Response:  The  office  appreciates  the 
support  expressed  in  this  comment. 

16.  Comment:  OJJDP  received  twenty- 
four  letters  from  existing  sites 
supporting  the  Serious  Habitual 
Offender  Comprehensive  Action 
Program  (SHOCAP).  These  letters  were 
from  sheriffs,  school  administrators, 
police  officials,  prosecutors,  a  state 
commissioner  of  education  and 
probation  officials  in  SHOCAP  sites. 
These  comments  support  the 
comprehensive  nature  of  the  SHOCAP 
program  and  the  SHOCAP  process. 

Response:  The  SHOCAP  Special 
Emphasis  Program  has  received 
$5,587,795  since  1983.  The  current 
Special  Emphasis  grant  award  to  Public 
Administration  Services.  Inc..  (PAS)  is 
being  continued  with  existing  grant 
carryover.  Because  this  program  is  an 
effective  resource  to  identify,  track,  and 
prosecute  the  serious,  violent  and 
chronic  offender,  it  will  also  be 
included  in  the  Fiscal  Year  1993 
Program  Plan  as  a  new  component  of 
the  Training  and  Technical  Assistance 
Division's  Gang  and  Drug  POLICY 
Training  Program  (See  SHOCAP 
Continuation  Program  Description). 

17.  Comment:  A  respondent  asked 
whether  language  in  the  Program  Plan 
referring  to  Weed  and  Seed  Sites 
referred  only  to  Weed  and  Seed 
demonstration/pilot  sites  or  also 
included  officially  recognized  Weed  and 
Seed  Sites. 

Response:  Both  funded 
demonstration/pilot  Weed  and  Seed 
Sites  (19),  and  sites  which  have  been 
officially  recognized  as  a  Weed  and 
Seed  Community  by  the  Attorney 
General  (8  to  date),  are  eligible  to  apply 
for  new  program  funds  or  to  receive 
training,  technical  assistance,  and  other 
services  from  existing  OJJDP  grantees. 

18.  Comment:  One  respondent  noted 
that  its  jurisdiction  had  adopted  the 
Weed  and  Seed  strategy  without 
funding  from  the  Federal  government 
and  felt  that  the  jurisdiction  ought  to  be 
eligible  for  priority  funding. 

Response:  Only  Weed  and  Seed 
demonstration/pilot  and  officially 
recognized  sites  will  be  eligible  to 
receive  a  preference  for  funding  and 
services.  The  respondent  is  encouraged 
to  contact  the  Executive  Office  for  Weed 
and  Seed  to  request  guidelines 
concerning  the  official  recognition 
process. 


19.  Comment:  A  respondent  praised 
OJJDP's  three  tiered  program  approach 
for  delinquency  prevention, 
intervention  and  treatment.  However, 
several  other  commentors  expressed 
concern  that  the  focus  of  new 
competitive  programs  at  Weed  and  Seed 
Sites  is  too  exclusionary.  One 
recommended  that  a  specific  percentage 
of  funds  be  made  available  to  Weed  and 
Seed  Sites  while  leaving  the  remaining 
percentage  open  to  other  commimities. 

iiesponse:  Jurisdictions  that  are  not 
Weed  and  Seed  Sites  will  be  eligible  to 
apply  for  and  receive  funding  under  all 
OJJDP  competitive  programs.  Although 
Weed  and  Seed  Sites  may  be  given  a 
small  competitive  point  preference  in 
the  award  of  funds,  or  receive  a  priority 
in  the  receipt  of  program  services 
provided  by  discretionary  grantees. 
OJJDP  encourages  all  eligible 
jurisdictions  to  compete  for  funding. 

20.  Comment:  Two  respondents 
strongly  supported  the  array  of 
proposed  programs  that  are  designed  to 
strengthen  the  capacity  of  the  Weed  and 
Seed  Sites  to  deal  with  juvenile  crime 
and  drug  abuse. 

Response:  OJJDP  appreciates  the 
support  for  the  programs  and  will  work 
closely  with  sites  in  the  Weed  and  Seed 
program  to  assure  that  juvenile  justice 
components  are  strengthened  or  added 
to  the  "Seed"  program  mix. 

21.  Comment:  A  respondent 
expressed  a  concern  about  the 
substantial  growth  in  crime  by  Asian 
youths  which  is  affecting  the  Twin 
Cities  of  Minneapolis  and  St.  Paul  and 
raised  the  question  that  if  one  of  the 
goals  of  OJJDP  is  prevention,  how  will 
the  OJJDP  Program  Plan  respond  to  the 
emerging  need  of  communities  where 
the  rates  of  youth  criminal  activity  are 
growing  exponentially?  This  respondent 
encouraged  the  broadening  of  the 
geographic  focus  of  the  plan. 

Response:  The  plan  addresses  these 
issues  through  the  serious,  violent  and 
chronic  offender  program  strategy  and 
such  programs  as  the  Accountability- 
Based  Community  (ABC)  Intervention 
program  and  the  Gang  Suppression  and 
Intervention  program.  The  Minneapolis- 
St.  Paul  area  is  encouraged  to  adopt  the 
sUategy  approach  and  to  apply  for 
fiSiding  under  OJJDP  programs. 

22.  Comment:  A  respondent  thought  it 
important  that  OJJDP  fund  programs 
which  take  a  united  community 
approach  to  addressing  gangs. 

Response:  The  plan  addresses  this 
concern  through  \he  Juvenile  Gangs 
Prevention  and  Treatment  Program  and 
Youth  Gang  Intervention  Training.  New 
or  continuation  projects  selected  under 
the  Juvenile  Gangs  Prevention  and 
Treatment  Program  will  be  required  to 
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work  with  a  gang  consortium  or  other 
groups  co-operatively  in  their  area. 
OJJDP  also  provides  training  to  key 
decision-makers  of  communities 
invcdved  in  or  who  are  interested  in 
developing  a  united  community 
approach  to  solving  or  preventing  the 
gang  problem. 

23.  Comment:  A  respondent,  citing 
language  in  the  1992  JPP  Act 
reauthorization  which  specifies  "the 
need  for  gender  specific  services,"  noted 
that  the  need  for  services  fcH-  girls  was 
not  mentioned  in  the  Propos^  Program 
Plan.  This  respondent  also  raised 
another  question:  Is  there  any  way  to 
provide  services  before  juveniles 
become  involved  with  the  juvenile 
justice  system? 

Response:  OJJDP  funded  programs 
may  not  discriminate  in  the  provision  of 
program  services.  However,  applicants 
for  new  OJJDP  programs,  who  wish  to 
develop  services  specifically  designed 
to  meet  the  needs  of  female  participants, 
are  encouraged.  The  plan  addresses 
prevention  issues  through  the 
comprehensive  graduated  sanctions 
program  model  development  and  the 
crime  problem  through  programs  like 
the  Accountability-Based  Community 
(ABC)  Intervention  program  and  the 
Gang  Suppression  and  Intervention 
program. 

24.  Comment:  Two  respondents 
expressed  concern  that  many 
immigrants  arrive  in  the  United  States 
with  very  limited  resources  and  start 
their  new  Uves  as  ethnically  and 
linguistically  isolated  persons  who  are 
easily  susceptible  to  gangs  and  other 


criminal  elements.  The  neighborhoods 
in  which  they  live  are  frequently 
infested  with  violent  crime,  illicit  drug 
trafficking  and  gang  activity.  One  of 
these  respondents  encouraged  the  Office 
to  consider  designating  a  portion  of 
available  program  funds  under  the 
"Juvenile  Gangs  Prevention  and 
Treatment  Program"  initiative  for 
immigrant  youths  and  their  families. 

Response:  The  Office  is  aware  of  the 
unique  problems  faced  by  immigrant 
juveniles  and  their  femilies  and  has 
funded  programs  that  address  the  needs 
of  this  population.  The  Office  will 
require  applicants  to  identify  the  needs 
of  this  population  under  the  Juvenile 
Gangs  Prevention  and  Treatment 
Program  initiative  and  other  programs 
which  have  the  potential  to  benefit 
immigrant  juveniles  and  their  families. 
However,  as  a  policy  consideration, 
OJJDP  has  determined  that  the 
establishment  of  minimum  dollar 
requirements  for  specific  activities  is 
not  an  effective  way  of  budgeting  funds, 
developing  programs,  and  addressing 
priority  needs. 

25.  Comment:  One  respondent 
expressed  concern  that  the  OJJDP 
Proposed  Comprehensive  Plan  for  Fiscal 
Year  1993  does  not  address  the  problem 
of  Fetal  Alcohol  Syndrome  and  Fetal 
Alcohol  Effects. 

Response:  Other  Federal  agencies 
such  as  the  Department  of  Health  and 
Human  Services  currently  direct  a 
portion  of  their  program  resources  to 
this  important  issue. 

26.  Comment:  A  respondent 
expressed  concern  that  the  number  one 


growing  health  problem  of  American 
youths  is  binge  drinking. 

Response:  OJJDP  is  funding  several 
programs  that  could  address  youth 
binge  drinking  issues,  from  both  the 
prevention  and  intervention 
perspectives,  including  "Effective 
Strategies  in  the  Extension  Service 
Network,  Phase  D"  and  "Enhancing 
Enforcement  Strategies  for  Juvenile 
Impaired  Driving  I>ue  to  Drug  and 
Alcohol  Abuse."  OJJDP  will  explore 
targeted  educational  and  other  programs 
activities  related  to  this  issue  with  these 
grantees.  Other  Federal  agencies  have 
primary  responsibility  for  addressing 
this  problem,  including  the  National 
Institute  for  Alcohol  Abuse  and 
Alcoholism,  and  the  Center  for 
Substance  Abuse  Prevention. 

OJJDP  thanks  all  commentors  for  the 
time,  effort,  concern,  and  interest  that 
was  refiected  in  each  of  the  110 
comments  received.  The  information 
and  insights  expressed  were  carefully 
considered  in  arriving  at  OJJDF's  Final 
Program  Plan  Priorities  for  Fiscal  Year 
1993.  It  is  because  of  this  careful 
consideration  that  OJJDP  was  unable  to 
finalize  the  Program  Plan  by  the 
statutory  December  31,  1992,  deadline. 
However,  OJJDP  believes  the  two-week 
delay  was  necessary  to  produce  a 
quality  Final  Program  Plan. 

Gerald  (Jerry)  P.  Regier. 

Acting  Administrator,  Office  of  Juvenile 

Justice  and  Delinquency  Prevention. 

(PR  Doc.  93-1525  Filed  1-21-93;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  172 
[OPI»-5066eA;  FRL-38»7-«l 
[RIN  Mo.  2070-AB77] 

Microbial  Pasticidaa;  Experimental  Use 
Permits  stkI  Notlficatlorts 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  rule.     


SUMMARY:  EPA  proposes  to  amend  its 
experimental  use  permit  regulations  for 
pesticides  to  clarify  the  cinnmistances 
under  which  an  experimental  use 
permit  is  presumed  not  to  be  required. 
As  part  of  that  amendment,  EPA 
proposes  to  implement  a  screening 
procedure  that  requires  notification  to 
the  Agency  before  initiation  of  small- 
scale  testing  of  certain  microbial 
pesticides.  Three  options  for  defining 
which  microbial  pesticides  would  be 
subject  to  the  notification  requirement 
are  discussed.  The  Agency  will  review 
notifications  to  assess  the  potential  for 
adverse  impacts  on  human  health  or  the 
environment  and  will  then  determine 
whether  to  require  an  experimental  use 
permit.  This  notification  scheme  would 
implement  provisions  of  the  Agency's 
policy  statement  of  June  26.  1986,  with 
modifications. 

DATES:  Comments  identified  by  the 
docket  control  number  1OPP-50668A1 
must  be  received  on  or  before  March  23, 
1993. 

ADDRESSES:  Submit  written  comments 
by  mail  to:  Program  Resources  Section, 
Public  Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(H7506C).  Environmental  Protection 
Agency.  401  M  St..  SW..  Washington. 
DC  20460.  In  person,  bring  comments 
to:  Rm.  1132.  Crystal  Mall  #2. 1921 
Jefferson  Davis  Highway.  Arlington,  VA 
22202,. 


FOR  FURTHER  ^FORMATION  CONTACT:  By 
mail:  Frederick  Betz.  Acting  Chief. 
Science  Analysis  and  Coordination 
Staff.  Environmental  Fate  and  Effects 
Division  (H7507C).  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington,  DC  20460.  Office  location 
and  telephone  number:  Rm.  1016A. 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA.  (703-305- 
6307). 

SUPPl.EMENTAflY  INFORMATION: 
Electronic  Availability:  This  document 
is  available  as  an  electronic  file  on  The 
Federal  Bulletin  Board  at  9  a.m.  the  day 
of  publication  in  the  Federal  Register. 
I5y  modem  dial  202-512-1387  or  call 


202-5 12-»rae  for  disks  or  paper  copies. 
TU»  file  is  available  in  Postscript. 
WordPerfect  5.1  and  ASCII. 

Section  5  of  the  Federal  Insecticide^ 
Fungicide,  and  RodentiddeAct 
(FIFRA).  7  U.S.C.  136c.  and  40  CFR  part 
172  provide  for  issuance  by  the  Agency 
of  experimental  use  permits  (EUPs)  for 
the  testing  of  new  pesticides  or  new 
uses  of  existing  pesticides.  Such  permits 
are  generally  issued  for  large-scale 
testing  of  pesticides. 

Large-scale  tests  include  any 
terrestrial  application  to  mora  than  10 
acres  of  land  or  any  aquatic  application 
to  more  than  1  surface  acre  of  water. 
EPA  has  generally  presumed  that 
smaller  tests  would  not  require  EUPs. 
However,  the  Agency  believes  that 
small-scale  environmental  studies  with 
some  microbial  pesticides  may  pose 
sufficiently  different  risk  considerations 
from  conventional  pesticides  that  a 
closer  evaluation  at  the  small-scale 
testing  stage  may  be  warranted. 
Therefore,  the  Agency  proposes  to 
amend  40  CFR  part  172  to  require 
notification  before  initiation  of  small- 
scale  testing  in  the  environment  of 
certain  microbial  pesticides  so  that  the 
EPA  may  determine  whether  these  tests 
should  be  conducted  under  an  EUP. 

This  proposal  would  codify  the 
notification  provisions  of  the  Agency's 
policy  statement  of  June  26.  1986  (51  FR 
23302).  with  modifications.  Three 
options  for  defining  the  scope  of 
microbial  pesticides  that  would  be 
subject  to  the  notification  requirement 
are  discussed.  The  approach  that  the 
Agency  is  proposing  could  limit  the 
scope  of  the  notification  requirement  to 
a  smaller  group  of  microbial  pesticides 
than  is  currently  subject  to  notification. 
Until  this  rulemaking  process  is 
complete,  however,  the  Agency  will 
continue  to  operate  under  the 
provisions  of  the  June  26, 1986  policy 
statement. 

I.  Statutory  Authority  and  Regulatory 
Background 

Section  5  of  FIFRA  provides  that  any 
person  wishing  to  test  an  unregistered 
pesticide  or  a  registered  pesticide  for  an 
unregistered  use  may  apply  for  an  EUP. 
As  stated  in  the  preamble  proposing  the 
issuance  oi  regulations  under  section  5 
(39  FR  11306.  March  27. 1974).  "The 
purpose  behind  section  5  is  to  facilitate 
the  generation  of  data  necessary  to 
support  an  application  for  registration 
under  section  3  and  yet  provide 
sufficient  regulatory  control  to  prevent 
adverse  environmental  effects." 

EPA  shall  issue  an  EUP  only  if 
issuance  of  such  a  permit  will  not  cause 
unreasonable  adverse  effects  on  the 
environment.  Similarly.  EPA  may 


revoke  an  existing  EUP  if  it  is 
determined  that  &e  terms  and 
conditions  of  the  permit  are  inadequate 
to  avoid  unreasonable  adverse  effects,  7 
U.S.C  136c;  40  CFR  172.10.  Section 
2(bb)  of  FIFRA.  7  U.S.C.  136(bb).  defines 
"unreasonable  adverse  effects  on  the 
environment"  as  "any  unreasonable  risk 
to  roan  or  the  environment,  taking  into 
account  the  economic,  social  and 
environmental  costs  and  benefits  of  use 
of  Ithel  pesticide." 

When  the  EUP  regulations.  40  CFR 
part  172.  were  originally  promulgated 
(40  FR  18782.  April  30. 1975).  the 
Agency  recognized  that  the 
development  of  an  effective  pesticide, 
culminating  in  registration,  is  a 
multistage  process  that  warrants  a 
scaling  in  the  level  of  oversight  by  EPA. 
Initial  testing  of  a  substance  is  for  the 
purpose  of  evaluating  its  value  for 
pesticidal  purposes  or  for  determining 
its  toxicity  or  other  properties.  This 
initial  testing  may  include  laboratory 
screening  for  pesticidal  activity, 
laboratory  and  greenhouse  screening  for 
spectrum  of  activity,  and  limited 
outdoor  testing  to  evaluate  pesticidal 
activity  under  actual  use  conditions. 
Later  testing  may  involve  use  of  larger 
test  plots,  often  in  multiple  areas.  Both 
the  initial  and  later  testing  generate 
information  necessary  for  registration 
under  section  3  of  FIFRA.  An  EUP 
issued  pursuant  to  section  5  authorizes 
limited  use  of  a  pesticide  on  a  limited 
number  of  acres,  under  specific  and 
controlled  conditions,  to  develop  the 
necessary  data. 

In  proposing  the  existing  regulations 
governing  the  issuance  of  EUPs,  EPA 
stated: 

The  most  important  environmental 
consideration  in  the  development  of  these 
proposed  regulations  is  the  necessity  of 
striking  a  balance  between  fiacilitating  —  or, 
at  a  minimum,  not  unduly  impeding  — 
pesticide  research  and  development  and 
protecting  against  human  and  environmental 
injury.  Experimental  use  of  pesticides  can.  of 
course,  pose  both  human  and  environmental 
hazards....  On  the  other  hand,  experimental 
use  and  testing  are  essential  to  the 
development  of  new,  less  hazardous,  more 
effective  pesticides,  including  both  chemical 
and  biological  agents.  In  short,  there  are  both 
risks  and  benefits  associated  with 
experimental  use  of  pesticides  (39  FR  11306. 
March  27, 1974). 

Given  these  considerations.  EPA  set 
forth  procedures  that  would  "...place 
experimental  programs  under 
reasonable  constraints  without  imposing 
burdens  unrelated  to  needed  protection 
of  human  health  and  the  environment" 
(3»  FR  11306.  March  27. 1974).  EPA 
believed  that  because  small-scale  tests 
generally  are  controlled  by  the 
researchers,  involve  small  quantities  of 
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pesticides,  and  are  conducted  by  highly 
trained  personnel,  they  would  pose 
minimal  hazards.  Thus,  the  Rnal 
regulations  included  a  presumption  that 
EUPs  would  not  be  required  for  most 
small-scale  tests  (40  CFR  172.3). 
However,  the  regulations  also  explicitly 
recognized  that  a  wide  variety  of  testing 
situations  may  arise  and  that  a  flexible 
regulatory  approach  is  needed  to  deal 
with  these  situations.  EPA  retains  and 
exercises  the  authority  to  reouire  an 
EUP  for  small-scale  testing  if  it 
determines  that  such  Agency  oversight 
is  warranted. 

The  Agency  recognizes  that  there  has 
been  a  long  history  of  safe  use  of 
microbial  pesticides.  With  respect  to 
small-scale  testing  of  most  microbial 
pesticides,  the  Agency  believes  that  the 
likelihood  that  such  tests  will  result  in 
signiflctint  adverse  impacts  on  human 
health  or  the  environment  is  sufficiently 
low  that  Agency  oversight  is 
unnecessary.  Thus,  the  Agency  believes 
that,  in  most  instances,  small-scale  tests 
(e.g.,  tests  on  10  acres  or  less  of  land  or 
on  1  surface  acre  or  less  of  water)  with 
microbial  pesticides  should  continue  to 
be  excluded  from  the  requirement  for  an 
EUP. 

However,  since  the  issuance  of  the 
existing  EUP  regulations,  new  and 
different  microbial  pesticides  have  been 
developed  that  warrant  a  closer  review 
before  being  excluded  from  the  EUP 
requirements.  Specifically,  the  Agency 
believes  that  certain  microbial 
pesticides  may  pose  sufficiently 
different  risk  considerations  from 
conventional  chemical  pesticides  and 
other  microbial  pesticides  that  screening 
by  EPA  through  a  notification  process, 
before  they  are  used  in  the  environment, 
is  warranted. 

In  amending  the  EUP  regulations,  the 
Agency's  goal  is  to  set  forth  a  system 
that  focuses  on  the  characteristics  and 
risks  of  the  product,  protects  human 
health  and  tne  environment,  establishes 
a  screening  mechanism  that  does  not 
unduly  impede  potentially  beneficial 
research,  and  is  designed  to 
accommodate  rapid  advances  in 
biotechnology.  To  achieve  this  goal, 
particularly  in  terms  of  establishing  a 
screening  process  that  does  not  unduly 
impede  research,  the  scope  of  coverage 
should  clearly  describe  the  kinds  of 
microbial  pesticides  subject  to 
notification  in  a  way  that  is  uniformly 
interpretable. 

In  the  1988  amendments  to  FIFRA, 
Congress  specifically  addressed  the 
question  of  EPA  oversight  of  the  use  of 
unregistered  pesticides  and  clarified  the 
enforcement  mechanism  for  failure  to 
comply.  Section  3(a)  of  FIFRA.  7  U.S.C 
136B(a),  provides  that  "(to)  the  extent 


necessary  to  prevent  unreasonable 
adverse  effects  on  the  environment, 
[EPA]  may  by  regulation  limit  the 
distribution,  sale,  or  use  ...  of  any 
pesticide  that  is  not  registered  ...  and  is 
not  the  subject  of  an  experimental  use 
permit  under  section  5  or  an  emergency 
exemption  under  section  18."  Violations 
of  such  regulations  are  enforceable 
under  sections  12(a)(2)(S)  and  13  of 
FIFRA.  In  addition  to  section  5,  these 
regulations  are  being  proposed  pursuant 
to  sections  3(a)  and  25  of  FIFRA. 

II.  Historical  Development 

In  1984,  EPA  issued  an  interim  policy 
statement  entitled  "Microbial 
Pesticides:  Interim  Policy  on  Small- 
Scale  Field  Testing"  (49  FR  40659, 
October  17. 1984).  This  statement 
announced  that  the  presumption  in  the 
1975  EUP  regulations  (40  CFR  172.3) 
would  not  automatically  apply  to  tests 
using  genetically  altered  and 
nonindigenous  microbial  pesticide 
products  and  that  the  Agency  should  be 
notified  before  initiation  of  any  such 
testing.  Since  1984,  the  Agency  has  used 
this  notification  scheme  to  evaluate 
small-scale  tests  involving  genetically 
altered  and/or  nonindigenous  microbial 
pesticides  for  possible  risk  to  human 
health  or  the  environment  and  to 
determine  whether  EUPs  would  be 
required  before  the  tests  could  be 
initiated. 

Subsequent  to  publication  of  the 
Interim  Policy,  this  same  basic  position 
was  published  for  comment  in  EPA's 
section  of  the  Office  of  Science  and 
Technology  Policy  (OSTP)  "Proposal  for 
a  Coordinated  Framework  for 
Regulation  of  Biotechnology"  (49  FR 
50856,  December  31, 1984).  The  final 
OSTP  statement  of  policy  was  published 
on  June  26, 1986  (51  FR  23302,  June  26, 
1986).  In  the  1986  Policy  Statement,  the 
Agency  stated  its  intention  to  codify  the 
major  elements  of  the  notification 
procedure  in  the  EUP  regulations  (40 
CFR  part  172).  The  development  of  this 
proposed  rule  began  at  that  time. 

In  June  1988,  as  required  by  FIFRA 
section  25,  the  Agency  made  available 
copies  of  a  draft  proposal  to  the  U.S. 
Congress  and  the  U.S.  Department  of 
Agriculture  (USDA).  A  subpanel  of  the 
FIFRA  Scientific  Advisory  Panel  (SAP) 
reviewed,  in  a  public  meeting  held 
November  22. 1988,  a  draft  similar  to 
that  reviewed  by  USDA  and  Congress, 
but  modified  to  reflect  USDA's 
comments.  On  February  15, 1989  (54  FR 
7026,  February  15. 1989),  the  Agency 
issued  a  Federal  Register  notice 
requesting  comments  on  three  issues, 
and  announcing  availability  of  a  draft 
proposal  (dated  January  12. 1989)  in  the 
public  docket  to  facilitate  comment. 


Both  of  the  draft  rule  proposals 
included  for  review  and  comment,  a 
scope  definition  essentially  equivalent 
to  tne  scope  identified  as  Option  1  in 
this  proposal. 

Public  comments  on  the  1984  Interim 
Policy,  the  1984  "Proposal  for  a 
Coordinated  Framework  for  Regulation 
of  Biotechnology,"  the  1986  statement 
of  policy  in  the  "Coordinated 
Framework  for  Regulation  of 
Biotechnology,"  the  EPA's  January  1989 
draft  proposal,  and  in  response  to  the 
February  15, 1989  Federal  Register 
notice  are  available  in  the  pubUc  docket. 
These  comments  have  been  taken  into 
consideration  in  development  of  this 
proposal.  The  docket  also  contains  the 
comments  provided  by  the  USDA  and 
the  FIFRA  SAP  subpanel  in  1988, 
together  with  the  Agency's  responses. 

In  1989,  the  Ecological  Society  of 
America  (ESA)  and  uie  National 
Academy  of  Sciences  (NAS)  published 
reports  on  the  assessment  of  potential 
impacts  related  to  the  use  of  genetically 
modified  organisms  in  the  environment. 
Respectively,  these  reports  are  titled 
"The  Planned  Introduction  of 
Genetically  Engineered  Organisms: 
Ecological  Considerations  and 
Recommendations"  (Tiedje,  J.  M.  etal., 
1989,  Ecology  70:297-315)  and  "Field 
Testing  Genetically  Modified 
Organisms:  Framework  for  Decisions," 
(National  Academy  Press,  1989, 
Washington,  DC).  The  Agency  has 
considered  both  reports  in  the 
development  of  this  proposed  rule. 

Also  in  October  1989,  a  subcommittee 
of  the  Federal  government's  interagency 
Biotechnology  Science  Coordinating 
Committee  (BSCC)  was  charged  with 
drafting  principles  for  the  scope  of 
organisms  subject  to  Federal  oversight 
of  planned  introductions  into  the 
environment.  The  subcommittee 
developed  a  preliminary  definition  that 
was  made  available,  along  with  three 
other  approaches  it  had  examined,  for 
public  meetings  of  the  EPA's 
Biotechnology  Science  Advisory 
Committee  (BSAC)  and  USDA's 
Agricultural  Biotechnology  Research 
Advisory  Committee  (ABRAC).  Both 
committees  commented  on  the 
preliminary  definition. 

Subsequently,  the  OSTP,  in 
coordination  with  the  Biotechnology 
Working  Group  of  the  President's 
Council  on  Competitiveness,  developed 
a  proposed  poUcy,  based  on  the 
preliminary  definition  reviewed  by  the 
BSAC  and  ABRAC,  entitled  "Principles 
of  Scope  of  Oversight  for  the  Planned 
Introduction  into  the  Environment  of 
Organisms  with  Modified  Hereditary 
Traits"  which  was  published  for  public 
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comment  in  the  Federal  Register  of  July 
31.  1990  (55  FR  31118). 

Bn  September  1990,  the  Agency  made 
available  copies  of  a  draft  proposed  rule 
(dated  September  4, 1990)  whidx 
included  a  scope  definition  that  used 
language  adapted  from  the  July  1990 
propowd  policy  on  scope  of  oversight. 
That  definition  was  similar  to  Option  2 
in  this  proposal.  The  September  1990 
draft  also  included  for  comment  the 
initial  scope  definition,  set  forth  as 
Option  1  in  this  proposal,  that  was 
d.rectly  tailored  to  FIFRA  and 
pesticides.  At  a  public  meeting  held 
September  7, 1990,  a  subcommittee  of 
the  BSAC  teviawed  these  two  scope 
definitloiis.  The  subcommittee 
developed  a  third  scope  definition  that 
attempted  to  merge  ttuB  two  options 
contained  in  the  September  4, 1990 
draft  and  provided  recommendations  in 
a  final  repent  dated  November  14, 1990. 
The  final  report  is  available  in  the 
public  docket  and  is  summarized  in 
Unit  VILA,  of  this  preamble. 

On  September  26,  1990,  a  subpanel  of 
the  FIFRA  SAP  reviewed  the  September 
4, 1990  draft  proposal  containing  scope 
definitions  essentially  equivalent  to 
Options  1  and  2  in  this  proposal,  as  well 
as  the  draft  third  definition  developed 
by  the  BSAC  subcommittee  at  its 
September  7, 1990  meeting.  The 
recommendations  of  the  FIFRA  SAP 
subpanel  are  sununarized  together  with 
the  Agency's  responses  in  Unit  Vn.B.  of 
this  prean^le.  Tne  fiill  report  of  the 
subpanel  (dated  October  9, 1990)  is 
available  in  the  public  docket. 

Subsequently,  additional  guidance  by 
the  United  States  Government 
concerning  Federal  oversight  of 
biotechnology  products  was  provided  in 
the  four  principles  of  regulatory  review 
recommended  in  the  "Report  on 
National  Biotechnology  Policy,"  issued 
in  February  1991  by  the  President's 
Council  on  Competitiveness.  The  first 
principle  indicates  that  agencies  should 
focus  on  the  characteristics  and  risks  of 
the  biotechnology  product,  and  not  on 
the  process  by  which  it  is  created  The 
second  principle  states  that  for 
biotechnology  products  that  require 
review,  regulatory  review  should  be 
designed  to  minimize  regulatory  burden 
while  assuring  protection  of  public 
health  and  welfare.  This  includes 
developing  expedited  review 
procedures  for  products  likely  to  pose 
lesser  risk^  and  clarifying  the 
jurisdictimis  of  the  regulatory  agencies 
to  avoid  xmnecessary  confusion  and 
delay.  The  third  principle  states  that 
regplatory  programs  should  be  designed 
to  accommodate  the  rapid  advances  in 
biotechnology,  and  performance-based 
standards  are  generally  preferable  to 


design-based  standards.  The  fourth 
principle  indicates  that  all  regulation  in 
environmental  and  health  areas  should 
use  performance-based  standards  for 
compliance. 

On  February  27, 1992  (57  FR  6753). 
the  OSTP  pubKshed  a  policy 
announcement  entitlea  "Exercise  of 
Federal  Oversight  Within  Scope  of 
Statutory  Authority:  Planned 
Introductions  of  Biotechnology  Products 
Into  the  Environment,"  which  finalized 
the  proposed  policy  that  was  published 
July  31. 1990.  This  notice  set  forth  the 
basis  for  Federal  agencies'  exercise  of 
oversight  within  the  scope  of  discretion 
afforded  by  their  statutes.  II  indicated 
that  oversight  should  be  exercised  only 
where  the  risk  posed  by  the 
introduction  is  unreasonable,  that  is. 
when  the  value  of  the  reduction  in  risk 
obtained  by  oversight  is  greater  than  the 
cost  thereby  imposed. 

The  Agency  notes  that  the  final  OSTP 
policy  statement  rejected  an  approach 
that  relied  upon  exclusion  categories 
that  were  substantially  similar  to  the 
five  exclusion  categories  provided  for  in 
Option  2.  As  discussed  in  that 
document,  the  proposed  OSTP 
exclusion  categories  were  rejected  for 
several  reasons,  in  part  because  an 
appropriate  risk  basis  for  these 
exclusions  had  not  been  provided.  The 
Agency  believes  that  exclusion 
categories  can  be  used  effectively  to 
reduce  the  burden  of  regulations,  but 
that  such  categories  should  only  be  used 
when  they  are  supported  by  appropriate 
risk-based  rationales. 

Because  Option  2  is  substantially 
similar  to  the  approach  in  the  proposed 
policy  on  oversight,  the  Agency  is  no 
longer  considering  Option  2.  EPA  has 
retained  Option  2  in  the  preamble  only 
for  illustrative  and  comparative 
purposes  and  will  not  consider  Option 
2  during  development  of  the  final  rule. 
As  indicated  above.  EPA  currently 
prefers  Option  1,  but  is  also  interested 
in  comments  on  Option  3. 

The  principles  espoused  in  the  1991 
National  Biotechnology  Policy  and  the 
February  27, 1992  announcement  are  to 
encourage  the  use  of  innovative  new 
biotechnology  products,  and  EPA  has 
used  these  concepts  in  developing  this 
proposal.  The  rule  now  being  proposed 
reflects  changes  in  the  September  1990 
draft  made  in  response  to  public 
comments,  the  recommendations  of  the 

1990  FIFRA  SAP  subpanel  and  1990 
BSAC  subcommittee,  and  the  1990. 

1991  and  199^2  Federal  biotechnology 
poUcy  statements.  In  addition  to  scope 
Options  1  and  2,  wfaidi  have  been 
reviewed  and  commented  on  one  or 
more  times  by  the  FIFRA  SAP  subpanel 
and  the  BSAC  subcommittee,  this 


propoul  also  contains  a  third  option. 
Option  3,  which  we*  developed  reeendy 
during  interagency  discussions.  Option 
3  has  not  been  reviewed  by  EPA's  SAP 
or  BSAC,  nor  has  it  been  a  part  of  the 
public  comment  process  prior  to  this 
proposal. 

HL  Proposed  ReguUtoury  Change* 

A .  Rationale  for  Notification 

Pesticides  by  their  very  nature  are 
designed  to  disrupt  or  alter  the 
environment  in  which  they  are  used.  To 
achieve  their  intended  beneficial 
purpose,  they  must  have  an  adverse  or 
otherwise  limiting  effect  on  soma 
organism. 

Microbial  pesticides  achieve  their 
effect  in  a  number  of  ways.  They  may. 
for  example,  produce  a  substance  that 
exerts  a  toxic  effect;  they  may  be 
pathogens  that  cause  disease  in  the 
organisms  they  infect;  or  by  simply 
being  present,  they  may  outcompete  and 
displace  certain  types  of  pests.  As  with 
other  types  of  pesticides,  a  microbial 
pesticide  may  also  affect  nontarget 
organisms. 

EPA,  to  date,  has  registered  24 
different  microbial  pesticides  in 
hundreds  of  different  formulations. 
These  microbial  pesticides  have,  in 
general,  enjoyed  a  history  of  safe  use. 
They  appear  to  be  kept  in  check  by 
various  factors  such  as  the  actions  of 
other  organisms  and  the  parameters  of 
the  physical  environment  that  exist  in 
the  environment  where  the  microbial 
pesticide  is  used.  For  example, 
microorganisms  that  are  present  in  the 
environment  of  use  may  interact  with 
the  microbial  pesticide  in  a  number  of 
ways.  Indigenous  microorganisms  may 
compete  with  the  microbial  pesticide  for 
space  and  nutrients;  they  may  modify 
the  environment  to  repel  other 
microorganisms  such  as  the  microbial 
pesticide;  or  they  may  prey  on  the 
microorganisms  comprising  the 
microbial  pesticide.  Environmental 
conditions,  such  as  temperature, 
humidity,  pH,  and  available  nutrients 
also  limit  the  applied  pesticide's 
survival  and  growth.  These  factors 
together  are  referred  to  in  this  preamble 
as  "natural  control  mechanisms."  The 
characteristics  of  the  microbial  pesticide 
play  a  role  in  the  effectivflnese  of  natural 
control  mechanisms.  If  the 
microorganism  is  too  weak  to  compete 
effectively  against  other 
microorganisms,  or  to  withstand 
environmental  conditions,  it  will  be 
easily  held  in  check  by  natural  control 
mechanisms.  Experience  suggests 
natural  control  mechanisms  exist  in 
most  environments  where  the  microbial 
pesticides  developed  to  date  have  been 
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applied.  Because  of  the  likelihood  that 
natural  control  mechanisms  will  limit 
microbial  pesticides,  the  Agency  has 
generally  presumed  that  the  relatively 
small  amounts  of  microbial  pesticides 
used  in  small-scale  testing  would  not 
pose  unreasonable  adverse  effects,  i.e., 
the  beneHts  "of  these  types  of  tests  would 
outweigh  the  risks. 

However,  as  first  indicated  in  the 
1984  Interim  Policy  Statement,  it  is  now 
possible  to  develop  microbial  pesticides 
expressing  new  pesticidal  properties. 
Such  properties  may  allow  for 
signiHcantly  new  or  expanded  host 
ranges,  new  or  enhanced  toxin 
production,  and  new  fitness  and 
survivability  characteristics.  In  addition, 
the  genetic  components  responsible  for 
the  added  or  altered  pesticidal 
properties  may  be  mobile  and  may 
allow  for  transfer  of  the  pesticidal  traits 
to  other  organisms  that  would  otherwise 
be  unable  or  unlikely  to  acquire  these 
pesticidal  properties. 

Many  of^these  kinds  of  microbial 
pesticides  would  have  been  unlikely  to 
arise  under  natural  conditions,  and  may 
not  be  subject  to  existing  natural  control 
mechanisms.  Because  these  microbial 
pesticides  may  raise  different  risk 
concerns  than  the  more  traditional 
microbial  pesticides  in  small-scale 
testing,  the  Agency  believes  that  the 
presumption  that  they  would  not  pose 
unreasonable  adverse  effects  should  not 
autpmatically  apply. 

In  1984,  the  Agency  set  forth  a 
notification  requirement  that  had  a 
broad  scope  of  coverage:  specifically,  all 
genetically  altered  and  nonindigenous 
microbial  pesticides  would  be  subject  to 
screening  before  application  in  the 
environment. 

Since  then,  the  Agency  has  had 
almost  8  years  experience  reviewing 
over  75  notifications  for  small-scale 
testing  with  genetically  altered  and 
nonindigenous  microbial  pesticides. 
Based  on  that  experience,  and  a  growing 
body  of  information  from  other  sources 
such  as  the  scientific  literature,  EPA  has 
concluded  that  certain  of  these 
microbial  pesticides  need  not  be  subject 
to  the  limited  screening  involved  in  the 
EPA  notification  process. 

Accordingly,  one  goal  in  developing 
the  scope  of  coverage  for  this  proposed 
rule  is  to  reduce  regulatory  burden  by 
eliminating  the  notification  requirement 
for  those  microbial  pesticides  tiiat 
scientific  knowledge,  experience,  or 
expertise  indicate  do  not  warrant  review 
because  they  are  unlikely  to  pose 
unreasonable  adverse  effects  at  this 
stage  of  development.  In  other  words, 
the  scope  of  coverage  for  this  rule 
should  be  reduced,  from  that  articulated 
in  1986,  to  focus  only  on  those 


microbial  pesticides  for  which  the 
Agency  has  risk  concerns  or  where  the 
Agency  lacks  sufficient  information  or 
knowledge  to  conclude  that  their  use  at 
small-scale  is  unlikely  to  cause 
unreasonable  adverse  effects.  Another 
EPA  goal  is  to  implement  a  scope  that 
clearly  identifies  those  microbial 
pesticides  subject  to  the  notification 
requirement  in  a  way  that  could  be 
easily  understood  and  used.  Such  a 
scope  would  make  sufficiently  clear  to 
the  regulated  community,  the  Agency 
and  other  interested  parties,  whether  a 
specific  microbial  pesticide  is  subject  to 
the  notification  requirement. 

B.  Description  of  Notification 

A  notification  would  contain 
sufficient  data  and  information  to  allow 
EPA  to  review  the  proposed  test, 
including  the  identify  of  the  microbial 
pesticide,  a  characterization  of  its 
relevant  biology  and  ecology,  a 
description,  if  applicable,  of  how  the 
microbial  pesticide  has  been  modified, 
and  a  description  of  the  objectives, 
experimental  design,  and  other  relevant 
parameters  of  the  proposed  test. 
Proposed  subpart  C  at  §  172.48  includes 
a  discussion  of  the  kinds  of  data  and 
information  to  be  submitted  in  a 
notification. 

The  notification  could  be  in  the  form 
of  a  letter.  It  may  describe  a  range  of 
testing,  from  a  single  specific  test  to  a 
complete  research  program.  A 
notification  for  a  research  program 
could  address,  for  example,  multiple 
year  testing  in  multiple  sites  with 
multiple  microbial  pesticides.  This 
approach  has  been  employed  with  some 
of  the  notifications  submitted  under  the 
1984  and  1986  policy  statements,  and 
EPA  finds  it  advantageous  to  both  the 
Agency  and  submitters  to  treat  a  series 
of  field  tests  that  are  variations  on  a 
theme  under  a  single  notification. 

Data  and  information  provided  to  the 
Agency  in  a  notification  may  be  claimed 
as  confidential  business  information 
(CBI),  and  should  be  accompanied  by 
comments  substantiating  the  CBI  claims. 
(See  §  172.46(d)). 

Agency  review  of  a  notification  would 
be  completed  within  90  days.  At  the 
conclusion  of  the  review,  the  Agency 
may  make  one  of  the  following 
determinations:  approve  the  test; 
approve  the  test  without  requiring  an 
EUP  as  long  as  certain  modifications  in 
the  proposed  test  plan  are  incorporated; 
require  additional  information;  require 
an  EUP  for  the  test;  or  disapprove  the 
test  because  of  the  potential  for 
unreasonable  adverse  effects. 

In  the  past,  EPA  has,  in  several 
instances,  informed  submitters  on  an 
individual  basis  when  no  further 


notification  to  EPA  was  required  for 
certain  specific  microbial  pesticides, 
even  though  these  microbial  pesticides 
were  within  the  scope  of  the  1984  and 
1986  policies.  The  Agency  has  taken 
this  action  in  those  instances  where 
sufficient  information  was  available  to 
EPA  to  approve  a  range  of  future  small- 
scale  testing  without  specific  prior 
notification  for  each  test.  EPA 
anticipates  it  will  continue  this 
approach,  where  warranted,  under  the 
current  policy  and  when  a  final  rule  is 
in  place. 

C.  Proposed  Regulatory  Scheme 

The  Agency  proposes  to  revise  40  CFR 
172.3  to  clarify  its  rationale  for 
presuming  that  an  EUP  is  not  required 
prior  to  small-scale  testing  with  most 
pesticides.  The  Agency  would  modify 
the  language  of  the  rule  to  clarify  that 
the  determination  of  whether  an  EUP  is 
required  is  based  on  risk  considerations, 
rather  than  on  a  definitional 
presumption  about  whether  the 
substance  is  a  pesticide.  Whether  a 
substance  is  a  pesticide,  and  therefore 
under  the  jurisdiction  of  FIFRA,  is 
governed  by  the  definition  in  section 
2(u)  of  FIFRA;  whether  a  pesticide 
should  be  regulated  under  FIFRA  is 
governed  by  risk/benefit  considerations 
and  the  availability  of  appropriate 
regulatory  alternatives.  EPA  believes 
that  EUPs  are  usually  not  warranted  for 
small-scale  testing  because  most 
applications  of  most  pesticides  are 
presumed  not  to  involve  unreasonable 
adverse  effects  to  human  health  or  the 
environment. 

The  Agency  also  proposes,  by  adding 
a  subpart  C  to  the  existing  EUP 
regulation  (40  CFR  part  172),  to 
incorporate  the  requirement  that  the 
Agency  be  notified  before  initiation  of 
small-scale  testing  with  microbial 
pesticides  whose  pesticidal  properties 
have  been  enhanced  or  imparted  by  the 
introduction  of  genetic  material  that  has 
been  deliberately  modified.  This  is 
referred  to  in  this  preamble  as  Option  1. 
Two  other  scope  definitions,  designated 
Options  2  and  3,  are  also  discussed  in 
this  preamble.  Currently,  the  Agency 
requires  notification  for  small-scale 
testing  of  all  genetically  altered  and 
nonindigenous  microbial  pesticides. 
EPA  now,  in  the  proposed  regulatory 
text,  proposes  to  limit  the  focus  of  the 
notification  requirement  to  a  smaller 
group  of  microbial  pesticides. 

The  proposed  notification  scheme 
would  codify  the  Agency  procedure  of 
screening  planned  small-scale  tests  to 
evaluate  the  potential  for  adverse  effects 
on  human  health  or  the  environment 
and  allow  the  Agency  to  take  further 
action,  if  appropriate.  Testing 
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conducted  in  a  facility  with  adequate 
containment  and  inactivation  controls 
would  not  be  subject  to  the  notification 
requirement.  Responsibility  for 
selection  and  use  of  adequate 
containment  and  inactivation  controls 
would  lie  with  the  researcher  or 
institution  conducting  the  test  (See  Unit 
WJi.  of  this  preamble). 

A  mechanism  for  designating,  in  the 
future,  exemptions  from  the 
requirement  for  notification  prior  to 
testing  at  the  small-scale  stage,  as 
information  and/or  experience  indicates 
this  is  warranted,  is  included  at 
proposed  §  172.52.  Using  this 
mechanism,  certain  subgroups  of  the 
microbial  pesticides,  otherwise  subject 
to  notification,  could,  on  the  basis  of 
scientific  knowledge  and  experience,  be 
added  to  a  list  of  exemptions  from  the 
notification  requirement. 

Proposed  §§  172.57  and  172.59  are 
included  to  enable  the  Agency  to 
address  situations  where  small-scale 
tests  covered  by  subpart  C  result  in 
unanticipated  and  untoward  effects. 

Proposed  §  172.57  addresses 
situations  where  a  person  using  a 
microbial  pesticide  in  small-scale 
testing  obtains  information  concerning 
the  potential  for  unreasonable  adverse 
effects,  but  there  is  no  threat  of 
immediate  or  serious  harm  to  human 
health  or  the  environment.  This  section 
would  require  that  person  to  submit 
such  information  to  EPA  within  30  days 
so  that  the  Agency  can  evaluate  the 
information  and  take  any  necessary 
action  to  minimize  the  potential  for 
adverse  effects.  In  situations  where 
threat  of  harm  to  human  health  or  the 
environment  is  immediate  and  serious, 
proposed  §  172.59(a)  sets  out  the 
manner  in  which  EPA  would  act 
immediately  to  prevent  adverse  impacts. 
For  example,  if  necessary  and 
appropriate  to  the  specific  situation, 
EPA  may  use  its  authority  under  FIFRA 
section  16(c)  to  prevent  continuance  of 
the  experiment.  Such  actions  would  be 
taken  only  when  there  is  a  tangible 
threat  of  serious  harm  that  must  be 
attended  to  without  delay.  EPA  does  not 
intend  to  use  the  authority  in  proposed 
§  172.59(a)  to  respond  to  situations  that 
could  be  addressed  in  other,  less 
precipitous  ways. 

The  provisions  set  forth  in  proposed 
Subpart  C  (§§  172.43  through  172.59)  for 
the  review  of  small-scale  tests  of  certain 
microbial  pesticides  would  not  affect 
the  already  established  Agency 
procedures  for  the  review  of  pesticides 
for  EUPs  or  for  registration  purposes. 

Together,  the  notification  procedure 
and  the  existing  EUP  procedures  would 
provide  oversight  of  microbial 
pesticides  that  meets  EPA's  objectives 


under  FIFRA,  as  well  as  those  set  forth 
in  the  1986  "Coordinated  Framework 
for  Regulation  of  Biotechnology."  the 
1990  "Proposed  Principles  on  Scope  of 
Oversight."  the  1991  "Report  on 
National  Biotechnology  Policy,"  and  the 
1992  "Exercise  of  Federal  Oversight 
Within  Scope  of  Statutory  Authority." 
EPA  believes  that  this  notification 
procedure  is  also  consistent  with  the 
recommendations  contained  in  the  ESA 
and  NAS  reports,  and  the 
recommendations  of  the  FIFRA  SAP  and 
BSAC  concerning  the  assessment  and 
screening  of  microbial  pesticides. 

rv.  Options  for  Scope  of  Coverage 

A.  Identification  of  the  Options 

To  provide  a  full  opportunity  for 
analysis  and  comment  by  the  public, 
this  preamble  discusses  three  options 
for  redefining  the  scope  of  microbial 
pesticides  subject  to  screening  before 
small-scale  testing  in  the  environment. 
The  Agency's  goal  in  setting  forth  these 
options  is  to  discuss  alternative 
approaches  to  identifying  those 
microbial  pesticides  having  the  greatest 
potential  to  pose  risks,  or  those  where 
sufficient  information  and  knowledge 
are  lacking  about  the  potential  risk 
when  the  microbial  pesticide  is 
introduced  into  the  environment.  Each 
option  is  accompanied  by  definitions 
and/or  footnotes  that  have  been 
developed  to  provide  the  necessary 
specificity  for  use  within  the  regulatory 
context  of  FIFRA. 

The  three  options  are  presented 
below,  followed  by  the  Agency's 
analysis  of  the  options  in  Unit  IV.B.  of 
this  preamble,  and  a  discussion  of  the 
implementation  of  these  options  within 
the  FIFRA  regulatory  context  in  Unit 
IV.B.4.  of  this  preamble.  For  a  variety  of 
reasons  discussed  in  the  analysis  and  in 
the  summary  in  Unit  VI.  of  this 
preamble,  the  Agency  prefers  Option  1, 
and  it  is  embodied  in  the  proposed 
regulatory  text.  EPA  is  also  interested  in 
comments  on  Option  3.  As  noted  above. 
Option  2  is  discussed  for  illustrative 
and  historical  reasons. 

Option  1:  Microbial  pesticides  whose 
pesticidal  properties  have  been 
imparted  or  enhanced  by  the 
introduction  of  genetic  material  that  has 
been  deliberately  modified. 

Key  terms  used  in  Option  1  are 
defined  as  follows: 

1.  "Pesticidal  property"  means  a 
characteristic  exhibited  by  a 
microorganism  that  contributes  to  the 
intentional  use  of  the  microorganism  to 
prevent,  destroy,  repel,  or  mitigate  a 
pest  or  to  act  as  a  plant  regulator, 
defoliant,  or  desiccant. 


2.  "Introduction  of  genetic  material" 
means  the  movement  of  nucleotide 
sequence{s)  into  a  microorganism, 
regardless  of  the  technique  used. 

3.  "Deliberately  modified"  means  the 
directed  addition,  rearrangement,  or 
removal  of  a  nucleotide  sequence(s)  to 
or  from  genetic  material. 

Option  2:  Microbial  pesticides  that 
have  been  deliberately  modified  in 
hereditary  traits,  with  the  exception  of: 

1.  Microorganisms  modified  solely: 

a.  Through  chemical  or  physical 
mutagenesis. 

b.  By  the  movement  of  nucleic  acids 
using  physiological  processes  including, 
but  not  limited  to.  transduction, 
transformation,  or  conjugation;'  or 

c.  By  plasmid  loss  or  spontaneous 
deletion. 

2.  Organisms  that  have  been  modified 
by  the  introduction  of  noncoding, 
nonexpressed  nucleotide  sequences  that 
cause  no  phenotypic  or  physiological 
changes  in  the  parental  organism.^ 

3.  Organisms  resulting  from  a 
deletion,  rearrangement,  or 
amplification,'  within  a  single  genome, 
including  its  extrachromosomal 
elements.* 

This  definition  uses  several  key  terms 
and  phrases  that  require  further 
clarification  as  follows: 

a.  "Deliberately  modified  in 
hereditary  traits"  means  modified  by 
alteration  of  the  genome. 

b.  "Genome"  means  the  sum  total  of 
chromosomal  and  extrachromosomal 
genetic  material  of  an  isolate  and  any 
descendants  derived  under  axenic 
culture  conditions  from  that  isolate. 

c.  "Organisms"  means 
microorganisms. 

d.  "Movement  of  nucleic  acids" 
means  movement  of  nucleotide 
sequences  into  a  microorganism. 

e.  "Physiological  processes"  means 
there  has  been  no  directed  addition, 
rearrangement,  or  removal  of  a 
nucleotide  sequence(s)  to  or  from  the  • 
nucleic  acids  that  are  moved.  In 
addition,  the  recipient  microorganism 
must  not  have  lost  the  ability  to 
recognize  and  cleave  foreign  genetic 
material  and  must  not  have  been 
exposed  to  conditions  to  induce 
competence  artificially  by  treatments 
that  render  the  microorganism  surface 


'  Also  excluded  are  microorganisms  modified 
solely  by  anastomosis.   ' 

'  Also  excluded  are  microorganisms  modified  as 
in  1  or  3  above  thai  have  also  been  modified  by  the 
introduction  of  noncoding,  nonexpressed 
nucleotide  sequences  that  cause  no  phenotypic  or 
physiological  changes. 

'  Applies  only  to  microorganisms  where  the 
amplification  has  not  imparted,  enhanced,  or 
altered  pesticidal  properties. 

*  Also  excluded  are  microorganisms  resulting 
solely  from  a  point  mutation. 
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structure  permeable  to  transforming 
genetic  material. 

f.  "Organisms  resulting  from 
reanangements"  means  microorganisms 
resulting  from  translocations  or 
inversions. 

g.  "Noncoding,  nonexpressed 
nucleotide  sequences"  means  the 
nucleotide  sequences  are  not 
transcribed  and  are  not  involved  in  gene 
expression  or  replication.  Examples  of 
noncoding,  nonexpressed  nucleotide 
sequences  that  cause  no  phenotypic  or 
physiological  changes  in  the  recipient 
include  linkers,  adaptors, 
homopolymers,  and  flanking  sequences. 

Option  3:  Indigenous  microbial 
pesticides  for  which  specific  pesticidal 
activities  have  been  created  or  increased 
by  deliberate  processes  or  techniques. 

Notification  is  not  required  for 
micTDLial  pesticides  whose  pesticidal 
activities  have  been  increased,  but 
which  are  unlikely  to  pose  a  greater  risk 
in  the  test  site  environment,  in  terms  of 
increased  host  range,  competitiveness, 
survivability,  or  genetic  mobility, 
compared  to  the  microorganism(s)  fiom 
which  they  were  derived. 

Notification  is  not  required  for 
microorganisms  whose  phenotype  has 
been  changed  only  by  the 
microorganism's  introduction  into  a 
new  environment,  but  which  are 
unlikely  to  pose  a  greater  risk  in  the  test 
site  environment  resulting  from  an 
increase  in  host  range,  competitiveness, 
survivability,  or  genetic  mobility. 

Key  terms  used  in  Option  3  are 
defined  as  follows: 

1.  "Pesticidal  activities,"  for  the 
purpose  of  this  option,  means  hazard 
characteristics  expressed  by  the 
microorganism,  which  is  the  active 
ingredient,  that  prevent,  repel,  destroy 
or  mitigate  a  pest  or  act  as  a  plant 
growth  regulator,  defoliant,  or  desiccant 
through  toxin  production,  infectivity, 
pathogenicity,  or  virulence.  Pesticidal 
activities  do  not  include  noncytotoxic 
modes  of  action  such  as  those  brought 
about  by  niche  exclusion,  substrate 
competition,  or  nutrient  sequestration. 

2.  "Created"  means  the 
microorganism  has  been  given  a 
pesticidal  activity  that  is  not  part  of  the 
normal  genetic  complement  of  the 
species  in  nature. 

3.  "Increased  pesticidal  activity" 
means  an  augmentation  of  a  pesticidal 
activity  that  can  be  shown  to  be  part  of 
the  normal  genetic  complement  of  the 
species  in  nature. 

4.  "Deliberate  processes  or 
techniques"  means  the  intentional 
movement  of  the  microorganism  to  a 
rew  environment  or  a  change  in  the 
genetic  information  of  the 
inicTQorganism  resuUing  from  natural 


breeding,  selection  for  spontaneous 
mutations,  chemical  or  physical 
mutagenesis,  transduction, 
transformation,  conjugation,  cell  fusicHi, 
recombinant  DNA  or  other  genetic 
manipulations. 

5.  "Test  site  environment"  means  the 
immediate  test  site  and  the  area 
surrounding  the  test  site  to  which  the 
microorganism  or  its  genetic  material 
may  reasonably  be  expected  to  be 
dispersed. 

6.  "Genetic  mobility"  means  the 
horizontal  movement  (i.e.,  from  the 
genome  of  one  species  to  the  genome  of 
another)  of  genetic  material. 

Option  1  uses  an  "inclusionary" 
scope.  This  approach  is  termed 
"inclusionary"  because  it  is  based  on  an 
initial  statement  that  describes  which 
microbial  pesticides  are  included  in  the 
scope  and  therefore  subject  to 
notification.  Options  2  and  3  are  termed 
"exclusionary"  because  they  both  begin 
by  circumscribing  a  larger  group  of 
microbial  pesticides  and  then  delineate 
subsets  to  be  excluded  from  the  scope. 

B.  Analysis  of  Options 

1.  Options  1  and  2.  Options  1  and  2 
are  discussed  together  because  they 
share  many  of  the  same  key  terms  and 
definitions.  Options  1  and  2  are 
approaches  in  which  the  EPA  has  made 
the  initial  assessment  of  the  potential 
risk  presented  by  certain  categories  of 
small-scale  testing  with  microbial 
pesticides.  In  these  options,  EPA 
directly  indicates  in  the  scope 
definitions  the  categories  of  microbial 
pesticides  subject  to  notification. 
Options  1  and  2  are  based  on  three 
major  premises:  (1)  Notification  should 
be  limited  to  tests  involving  microbial 
pesticides  with  the  potential  for 
presenting  new  and  different  hazard 
traits  and/or  a  potential  that  organisms 
which  heretofore  might  not  have  been 
exposed  to  these  traits  could  be 
exposed,  particularly  when  this 
exposure  occurs  through  new  or 
additional  routes;  (2)  that  a  site-specific 
analysis  of  risk  potential  for  tests  other 
than  those  in  (1)  above  is  not  necessary, 
and  these  tests  can  be  excluded  from  the 
notification  requirement;  and  (3)  the 
decision  of  which  tests  are  subject  to 
notification  is  made  by  EPA.  and 
encoded  in  the  scope  definition.  EPA's 
decision  is  based  on  its  40  years  of 
experience  in  regulating  microbial 
pesticides,  including  8  years  of 
experience  evaluating  genetically 
altered  and  nonindigenous  microbial 
pesticides  at  all  stages  of  product 
development  and  registration,  as  well  as 
the  knowledge  and  expertise  of  its 
personnel  and  other  scientists  in  fields 
such  as  microbial  ecology,  plant  and 


insect  pathology,  soil  microbiology  and 
moleculiu'  biology. 

Options  1  amfz  create  a  structure 
(See  Unit  IV.B.3.  of  this  preamble) 
VN^erein  the  assessment  of  whether  a 
test  is  subject  to  notification  to  EPA  is 
made  on  the  basis  of  simple  and  directly 
addressable  criteria  that  form  the  scope 
definitions.  Under  these  approaches,  all 
interested  parties  (e.g..  intfustry, 
researchers.  pubUc  interest  groups,  EPA) 
would,  in  most  instances,  deduce  from 
a  reading  of  the  definitions  alone 
whether  a  test  involving  a  specific 
microbial  pesticide  is  subject  to  the 
notification  requirement.  Both  options 
significantly  reduce  the  number  of 
notifications  that  would  be  sent  to  EPA 
relative  to  existing  EPA  policy. 

Option  1  focuses  the  scope  of 
microbial  p>esticides  subject  to 
notification  through  a  single  statement 
that  directly  describes  the  types  of  tests 
that  would  be  subject  to  notification. 
Option  2  defines  the  scope  of  microbial 
pesticides  subject  to  notification 
through  a  somewhat  broader  initial 
statement,  which  is  then  narrowed  by 
exclusions.  Option  1  identifies  and 
focuses  attention  on  microbial 

gesticides  with  (1)  new  or  different 
azard  trait(s);  and  (2)  the  potential  to 
present  new  or  different  exposiues,  e.g., 
organisms  which  heretofore  might  not 
have  been  exposed  to  a  particular 
substance  might  now  be  exposed  to  that 
substance  through  the  microbial 
pesticide.  EPA  judges  p>esticide8  in 
these  categories  to  present  relatively 
greater  potential  for  risk  than  those 
microbial  pesticides  EPA  would  no 
longer  subject  to  the  notification 
requirement.  ^^^ 

The  following  discussion  provides  the 
rationale  for  EPA's  determination  of 
those  microbial  pesticides  which  would 
be  subject  to  the  notification 
requirement  and  those  that  would  not 
imder  Options  1  and  2.  Examples  are 
provided  in  order  to  illustrate  the  types 
of  issues  presented  by  microbial 
pesticides  covered  by  Options  1  and  2.  • 

Useful  and  effective  microbial 
pesticides  can  now  be  developed  by 
introducing  new  pesticidal  properties 
into  a  microorganism.  This  can  be 
accomplished,  for  example,  by  giving  a 
microorganism  the  ability  to  produce  a 
toxin  that  heretofore,  it  could  not 
produce.  A  gene  encoding  a  toxin  could 
be  isolated,  for  example,  from  a  parasitic 
wasp,  introduced  into  a  microorganism, 
and  be  functionally  expressed  by  the 
microorganism  (Example  1).  Such  a 
microbial  pesticide  might  present  new 
hazard  and  exposure  considerations. 
The  microorganism,  which  had  no 
previous  pesticidal  properties,  is  now 
able  to  produce  a  potent  toxin,  which 
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might  present  a  new  hazard 
consideration. 

The  microorganism's  acquisition  of 
the  ability  to  produce  the  toxin  also 
creates  a  pjotential  for  either  increased 
exposures  of  nontargets,  or  exposxire  of 
a  different  range  of  nontarget  organisms. 
For  example,  when  the  toxin  is 
produced  by  the  parasitic  wasp, 
generally  only  those  insects  preyed 
upon  by  the  wasp  are  exposed  to  and 
anected  by  the  toxin.  However,  when 
the  toxin  is  produced  by  the 
microorganism,  a  new  range  of 
organisms  may  be  exposed  to  the  toxin. 
If  the  microorganism  colonizes  leaves  or 
roots,  then  any  insects  or  other 
organisms  feeding  on,  or  living  in  close 
association  with,  a  plant  colonized  by 
the  microorganism  could  be  exposed  to 
the  toxin  and  could  be  adversely 
affected  by  such  exposure. 

A  newly  acquired  toxin  production 
capability  may  also  impart  selective 
advantage  and/or  competitive 
characteristics  such  that  the  microbial 
pesticide  could  establish  itself  in  the 
environment  and  continuously  present 
these  new  exposures.  It  is  possible  that 
the  newly  acquired  trait  could  assist  in 
overcoming  natural  control 
mechanisms.  For  example,  organisms 
killed  by  the  toxin  may  serve  as  an 
additional  source  of  nutrients  for  the 
microorganism.  This  may  allow  the 
pesticidal  microorganism  to  exhibit 
superior  multipHcation  and 
dissemination  compared  to  other 
microorganisms  whose  populations  are 
kept  in  dieck  because  they  do  not  have 
access  to  additional  nutrients. 

There  is  also  the  possibility  that  the 
genetic  material  encoding  the  pesticidal 
trait  could  move,  under  natural 
environmental  conditions,  from  the 
microorganism  that  was  the  original 
recipient,  into  other  microorganisms 
that  would  have  otherwise  been 
unlikely  to  acquire  it.  These  other 
microorganisms  may  occupy  different 
environmental  niches  than  the  original 
recipient.  Such  unintended  movement 
may  allow  for  ever  increasing 
environmental  exposure  as  the  gene  is 
transferred  from  one  type  of 
microorganism  to  another.  A  wider 
variety  and  greater  number  of  nontarget 
organisms  could  thereby  be  exposed  to 
the  toxin. 

The  ability  of  a  microorganism  to 
function  as  a  microbial  pesticide  can 
also  be  increased  by  enhancing  the 
pesticidal  properties  that  the 
microorganism  already  possesses.  For 
example,  the  efficacy  of  BaciUus 
thuringiensis  could  be  enhanced  by 
modifying  its  delta  endotoxin  gene  so  it 
encodes  a  more  potent  toxin.  It  may  also 
be  possible  to  broaden  the  target 


spectrum  of  the  microbial  pesticide 
through  modification  of  the  gene 
encoding  the  toxin.  For  example,  in  the 
case  of  B.  thuringiensis,  the 
microorganism  produces  a  protein 
molecule  which  itself  does  not  have 
insecticidal  activity;  i.e.,  the 
microorganism  produces  a  protoxlD.  In 
order  for  toxic  activity  to  occur,  the 
protoxin  must  be  broken  down  into 
fragments  or  subunits,  one  of  which  is 
toxic.  It  is  believed  that  most  insects  are 
unaffected  by  B.  thuringiensis  because 
their  gastrointestinal  tract  does  not 
degrade  the  protoxin  to  produce  the 
toxic  subimit.  If  the  gene  producing  the 
protoxin  were  modified  so  that  the  B. 
thuringiensis  produced  only  the 
insecticidally  active  subunit,  and  the 
active  subunit  were  coupled  with 
another  protein  to  enhance  transport 
across  membranes,  additional  insect 
species  could  be  susceptible  to  this 
microbial  pesticide  (Example  2).  Such 
microbial  pesticides  may  be  able  to 
compete  in  the  environment  and  could 
thus  become  a  permanent  part  of  the  B. 
thuringiensis  population.  A 
microorganism's  pesticidal  activity 
could  also  be  enhanced  by  changes  to 
genes  other  than  those  that  encode  the 
toxin,  but  which  nonetheless,  affect 
pesticidal  properties.  For  example, 
changes  could  be  made  in  genes 
controlling  host  specificity.  When  this  is 
done,  the  range  of  hosts  the 
microorganism  can  affect  could  be 
decreased,  or  increased  to  encompass 
other  types  of  organisms  that  were  not 
previously  affected  by  the  microbial 
pesticide  (Example  3). 

Some  modifications  can  be 
undertaken  to  increase  the  ability  of  the 
microorganism  to  siuvive.  For  example, 
modifications  enhancing  resistance  to 
UV  radiation  could  increase 
microorganisms'  ability  to  survive  solar 
radiation  (Example  4).  Such  an  ability 
would  be  important  for  microorganisms 
living  on  plant  leaves,  and  could  lead  to 
microbial  pesticides  with  increased 
pesticidal  properties.  For  example,  if  a 
toxin  producing  microorganism 
persisted  longer  in  the  environment 
because  of  an  ability  to  resist  solar 
radiation,  additional  nontarget 
organisms  might  be  adversely  affected 
because  these  nontargets  have  greater 
opportunity  to  chance  upon  the  toxin, 
and/or  might  be  exposed  to  the  toxin  for 
a  sufficiently  long  period  of  time  for  the 
adverse  effects  to  occur. 

The  above  are  examples  of  the  kinds 
of  microbial  pesticides  that  are  the 
general  focus  of  Options  1  and  2.  They 
are  directly  the  focus  of  Option  1  since 
it  identifies  microbial  pesticides  whose 
pesticidal  properties  have  been 
imparted  or  enhanced  with  the  term 


"enhanced"  interpreted  broadly.  For 
example,  "enhanced"  would  include 
circumstances  involving  an  increase  in 
the  ability  of  a  microbial  pesticide  to 
survive.  It  would  also  include  any 
increase,  improvement,  extension,' 
augmentation,  intensification,  or 
amplification  of  a  pesticidal  property, 
and  would  include  situations  where  the 
mobility  c'»he  pesticidal  property  is 
increased.  Option  2  indirectly  focuses 
on  these  microbial  pesticides  through  a 
broader  initial  scope  and  exclusions  for 
categories  of  microbial  pesticides  which 
do  not  have  these  properties.  Because  of 
the  potential  for  microbial  pesticides 
covered  by  Options  1  and  2  to  express 
new  or  enhanced  pesticidal  traits,  and 
to  dis.seminate  and  increase  in  numbers 
and  biomass,  the  Agency  believes  that 
the  risk  issues  associated  with  such 
microbial  pesticides  should  be 
considered  by  EPA  at  the  small-scale 
testing  stage,  rather  than  deferring  EPA 
consideration  to  later  stages  of  testing 
and  development. 

Both  Options  1  and  2  exclude  fitjm 
notification  all  microbial  pesticides 
comprised  of  microorganisms  simply 
isolated  from  the  environment 
(naturally  occurring),  and  laboratory 
generated  microbial  pesticides  similar  to 
those  that  would  be  likely  to  occur  in 
microbial  populations  in  nature.  As 
mentioned  previously,  EPA  has  a 
significant  amount  of  experience  with 
naturally  occurring  microbial  pesticides. 
EPA's  experience  to  date  suggests  that 
the  populations  of  most  microbial 
pesticides  of  this  type  are  limited,  often 
by  natural  control  mechanisms,  so  that 
they  generally  die  off  or  return  to  low 
numbers.  Thus,  these  microbial 
pesticides  are  not  likely  to  present  new 
hazard  or  exposure  issues  when  tested 
at  small-scale,  and  do  not  necessitate  a 
site-specific  analysis  of  potential  risk. 
(The  exception  to  this  statement  may  be 
certain  nonindigenous  microorganisms. 
See  Unit  IV.B.5.  of  this  preamble  for  a 
discussion  of  EPA's  position  on  such 
microorganisms.) 

EPA  believes  that  certain  laboratory- 
generated  microbial  pesticides  will 
behave  like  the  population  from  which 
that  microbial  pesticide  was  derived.  No 
population  of  microorganisms  in  the 
environment  is  homogenous  in  genetic 
composition,  or  in  traits  expressed. 
Members  of  a  population  change  their 
characteristics  through,  for  example, 
random  loss  of  genetic  material  (i.e., 
random  deletions,  including  plasmid 
and  chromosome  loss)  and 
rearrangement  of  genetic  material 
within  a  microorganism.  Random  loss 
and  rearrangement  of  genetic  material 
can  result  from  exposure  to  UV 
radiation,  starvation,  and  exposure  to 
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mutagenic  chemicals,  as  well  as  from 
errors  when  the  microorganism 
duplicates  its  genetic  material.  These 
types  of  conditions  and  events  occxir  in 
nature,  and  some  members  of  a 
population  will,  at  any  time,  experience 
loss  or  rearrangement  of  genetic 
material.  Therefore,  microorganisms 
that  have  experienced  these  types  of 
changes  in  the  laboratory,  are  likely  to 
exhibit  characteristics  within  the  range 
of  characteristics  exhibited  by 
populations  in  the  environment. 

A  microbial  pesticide  that  results 
from  the  transfer  of  genetic  information, 
under  conditions  simulating  conditions 
in  nature,  would  also  be  likely  to  be 
similar  to  members  of  the  population  in 
nature.  Bacteria,  for  example,  engage  in 
such  transfer  through:  (1)  transduction, 
a  process  in  which  a  virus  can  pick  up 
the  genetic  information  encoding  for  a 
heritable  trait(s)  of  one  bacterium  and 
transfer  it  to  the  bacterium  that  it 
subsequently  infects;  (2)  transformation, 
a  procBss  in  which  a  bacterium  takes  up 
genetic  material  from  the  environment 
(perhaps  released  into  the  environment 
by  the  death  of  another  microorganism); 
and  (3)  conjugation,  a  process  in  which 
genetic  material  is  transferred  from  one 
bacterium  to  another  through  direct 
physical  contact. 

Successful  transfer  of  genetic 
information  depends,  among  other 
things,  on  the  ability  of  the  recipient 
microorganism  to  incorporate  and 
express  the  genetic  information. 
Transfer  of  genetic  information  is 
restricted  generally  to  members  of  a 
single  population,  since  the  cellular 
machinery  that  expresses  genetic 
information  generally  is  highly 
organism  specific.  Occasionally, 
members  of  more  distantly  related 
populations  of  microcrganisms  may 
exchange  genetic  information,  e.g.,  in 
conjugation,  but  these  wider  exchanges 
have  limitations.  In  any  event,  these 
types  of  transfers  of.  and  changes,  in 
genetic  information  are  likely  to  occur 
in  nature.  Therefore,  some  members  of 
each  population  probably  already 
possess  genetic  information  that  can  be 
transferred  into  the  population  by 
natural  transduction,  transformation, 
and  conjugation. 

Thus,  microorganisms  produced  in 
the  laboratory  under  conditions 
simulating  conditions  in  nature  are 
likely  to  be  the  same  as,  or  similar  to, 
variants  found  in  natural  microbial 
populations.  Thus,  they,  would  not 
present  new  hazard  or  exposure  issues 
and  would  be  subject  to  the  constraints 
imposed  bv  the  environment. 

Although  Options  1  and  2  are  similar 
with  respect  to  the  kinds  of  microbial 
pesticides  covered  and  not  covered,  the 


two  options  differ  in  two  important 
respects.  First,  while  Option  2  includes 
most  modifications  that  enhance, 
impart,  or  alter  pesticidal  properties  by 
the  introduction  of  modified  genetic 
material,  it  is  not  limited  to  this  group 
of  modifications.  For  example,  Option  2 
would  also  cover  microbial  pesticides 
modiBed  by  the  introduction  of  marker 
genes  that  have  been  inserted  only  to 
improve  the  ability  to  identify  and 
detect  the  microbial  pesticide.  Option  2, 
which  is  not  as  speidfically  targeted  to 
pesticides  as  Option  1,  includes  these 
kinds  of  microbial  pesticides  since  the 
exclusion  categories  on  which  it  is 
based  are  not  so  precisely  drawn  as  to 
exclude  only  marker  genes.  Therefore. 
Option  2  casts  a  somewhat  broader  net 
in  order  to  capture  for  review,  the  few 
microbial  pesticides  that  may  fall  in  the 
same  category  as  marker  genes  and  that 
may  pose  risk  concerns. 

A  second  area  where  the  options 
differ  is  that  Option  1  would  encompass 
within  the  scope,  microbial  pesticides 
in  which  pesticidal  properties  have 
been  altered  by  the  deletion  or 
rearrangement  of  genetic  material 
within  the  genome  of  the  microorganism 
when  the  deletion  or  rearrangement  has 
been  brought  about  by  isolating  a 
segment  of  genetic  material  from  a 
microorganism,  deliberately  modifying 
it,  and  subsequently  returning  that 
segment  to  the  microorganism.  Option  2 
does  not  capture  this  category  of 
microorganism  within  its  scope. 

The  argument  supporting  tne 
approach  in  Option  2  is  that  these  kinds 
of  deletions  and  rearrangements  can 
only:  (1)  inhibit  the  expression  of 
characteristics  possessed  by  the  parent 
organism  or,  (2)  allow  previously 
unexpressed  characteristics  to  manifest 
themselves.  Since  no  new  genetic 
material  is  added,  no  characteristic  can 
be  expressed  that  could  not  potentially 
have  been  expressed  by  the  parental 
microorganism,  or  that  may  not  already 
be  expressed  by  a  variant  in  the  natural 
population.  The  microorganism  is  not 
likely  to  possess  characteristics  outside 
the  range  of  those  that  could  occur  in 
the  environment.  It  would,  thus,  be 
subject  to  natural  constraints. 

However,  for  microbial  pesticides,  the 
intent  underlying  such  modifications 
would  usually  be  to  cause  the 
microorganism  to  exhibit  specific 
pesticidal  characteristics,  such  as 
enhanced  toxin  production,  increased 
virulence  or  expanded  host  range.  It  is 
well  documented  that  changes  in  these 
kinds  of  characteristics  can  result  from 
deletion  and  rearrangement  of  genetic 
material.  Deletions  and  rearrangements 
brought  about  by  deliberately  modifying 
a  segment  of  genetic  material  from  a 


microorganism  and  returning  that 
segment  to  the  microorganism  (i.e., 
targeted  changes)  may  present 
somewhat  diflnarent  considerations  than 
microbial  pesticides  that  have  acquired 
such  characteristics  randomly  as  a  result 
of  insults  such  as  UV  radiation, 
exposure  to  toxic  chemicals  or 
starvation  conditions. 

Targeted  modifications  minimize  the 
possibility  of  unintended  changes 
occiuring  in  other  parts  of  the 
microorganism's  genetic  information 
that  could  render  it  less  fit  for  survival, 
or  that  could  trigger  rounds  of  repair 
activity  leading  to  changes  in  the 
desired  modification.  Moreover, 
targeted  changes  can  be  engineered  to  be 
more  stable,  and,  on  average,  less  likely 
to  revert  to  the  characteristic  that 
existed  prior  to  the  change.  Targeted 
changes  in  pesticidal  properties  may 
result  in  microbial  pesticides  with  a 
relatively  higher  potential  for 
maintaining  and  expressing  the  changed 
characteristic(s)  than  those 
microorganisms  resulting  from  random 
changes.  Thus,  targeted  deletions  and 
rearrangements  in  microbial  pesticides 
may  present  relatively  higher  levels  of 
potential  risk  than  random  changes. 

As  a  result,  EPA  has,  consistent  with 
the  advice  of  the  FIFRA  SAP  subpanel 
(see  Unit  VU.B.  of  this  preamble), 
elected  in  Option  1  to  propose  that  some 
microbial  pesticides  resulting  from  a 
targeted  deletion  or  rearrangement 
would  be  subject  to  the  notification 
requirement.  However.  EPA  proposes  in 
this  rulemaking  a  mechanism  that  could 
be  used  to  exempt  categories  of 
microbial  pesticides  (See  Unit  V.B.  of 
this  preamble).  Should  experience  and/ 
dr  public  comment  indicate  it  is 
warranted,  EPA  could  exempt  from 
notification  those  microbial  pesticides 
that  result  fit>m  a  targeted  deletion  or 
rearrangement.  EPA  requests  comment 
at  Unit  VIII.G.  on  this  issue. 

2.  Option  3.  Option  3  is  an  approach 
in  which  the  researcher  (or  research 
institution)  makes  the  initial  assessment 
of  the  potential  for  risk  presented  by  the 
test.  Option  3  is  based  on  three  major 

ftremises:  (1)  Notification  should  be 
imited  to  microbial  pesticides  that  have 
the  potential  to  pose  greater  risk  because 
of  increased  haziard  and/or  exposure 
compared  to  their  parental(s);  (2)  the 
researcher  (or  the  research  institution)  is 
in  the  best  position  to  make  the  initial 
determination  of  whether  notification  is 
required  for  a  test:  and  (3)  the  researcher 
can  choose  to  evaluate  the  potential 
risks  of  the  specific  small-scale 
experiment  (including  the  test  site 
environment)  and  determine  if  it 
satisfies  premise  (1)  above. 
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Option  3  defines  the  scope  of 
microbial  pestiddea  potentially  subject 
to  notification  through  a  broad  initial 
statement  that  brings  in  many  tests;  it 
then  proceeds  to  narrow  the  scope  focus 
in  two  wajTS.  First,  certain  key  terms  and 
definitions  narrow  the  scope.  Second. 
Option  3  narrows  the  scope  through  two 
exclusions  based  on  exposure 
considerations.  These  terms  and 
definitions  were  developed  to  give 
researchers  addressable  criteria  from 
which  to  determine  the  need  to  notify 
EPA  of  a  planned  test. 

The  breadth  of  the  initial  statement  of 
scope  is  determined  by  the  words  "by 
deliberate  processes  or  techniques."  For 
this  option,  "by  deUberate  processes  or 
techniques"  refers  to  changes  in  the 
genetic  information  possessed  by  the 
microorganism  and/or  the  intentional 
movement  of  the  microorganism  to  a 
new  environment. 

A  change  in  the  genetic  information  of 
the  microorganism  can  be  effected  in  a 
number  of  ways,  and  all  of  these  are 
within  the  initial  statement  of  scope. 
These  include  natural  breeding, 
selection  for  spontaneous  mutations, 
chemical  or  physical  mutagenesis, 
transduction,  transformation, 
conjugation,  and  recombinant  DNA,  or 
other  genetic  changes  such  as  those 
arising  from  anastomosis,  plasmid  loss, 
site-directed  mutagenesis,  and  cell 
fusion. 

Selection  for  spontaneous  mutation 
would  include  the  deliberate  use  of 
selective  pressure  to  affect  the  efficacy 
of  the  microbial  {pesticide.  For  example, 
viruses  whose  virulence  has  been 
enhanced  by  serial  passage  would  be 
within  the  initial  statement  of  scope.  In 
serial  passage,  a  host  is  successively 
inoculated  with  the  virus;  the  progeny 
viruses  are  then  screened  and  those 
progeny  with  the  most  pesticidal 
activity  are  selected.  This  process  is 
repeated  sequentially,  if  needed,  to 
increase  the  virus'  virulence.  The  term 
"natural  breeding"  would  include 
microorganisms  that  have  been 
cultured. 

The  initial  statement  of  scope  also 
includes  microbial  pesticides  moved 
from  one  environment  of  testing  to 
another,  different  or  "new 
environment."  whether  they  have 
experienced  changes  in  genietic 
information  or  not.  The  "new 
environment"  could  be  a  significant 
change  in  geographic  location,  climatic 
condition,  ecosystem  or  habitat. 

The  broad  initial  statement  of  scope  is 
then  narrowed  by  several  other  key 
terms  and  definitions.  First,  the 
definition  of  "pesticidal  activities" 
narrows  the  scope  to  address  only  those 
microbial  pesticides  which  exert  their 


pesticidal  effects  through  the  specific 
modes  of  action  of  toxicity  and7or  host- 
pathogen  interactions.  Microbial 
pesticides  that  act  through  other 
mechanisms  are  outside  of  the  scope 
and  would  not  be  subject  to  the 
notification  requirement.  "Pesticidal 
activities"  do  not  include  noncytotoxic 
modes  of  action  such  as  those  brought 
about  by  niche  exclusion,  substrate 
competition,  or  nutrient  seouestration. 

The  terms  "created"  and  '"increased" 
further  limit  the  scope.  In  Option  3. 
"created"  means  that  the  microbial 
pesticide  has  acquired  the  ability  to 
perform  as  a  pesticide  via  toxin 
production  and/or  host-pathogen 
interaction,  as  a  result  of  the  deliberate 
introduction  of  genetic  material  that  is 
not  part  of  the  normal  genetic 
complement  of  the  species  in  nature. 
"Increased"  means  that  the  ability  of  the 
microorganism  to  act  as  a  pesticide 
through  toxin  production  and/or  host- 
pathogen  interaction  has  been 
augmented,  and  that  the  genetic 
material  controlling  these  activities  is 
part  of  the  normal  genetic  complement 
found  in  the  species  in  nature. 
Microorganisms  whose  genetic 
information  has  not  been  changed  but 
whose  pesticidal  activity  is  increased  by 
movement  to  a  new  environment  would 
fall  in  this  category.  Microorganisms 
whose  pesticidal  activities  have  not 
been  changed  or  have  been  decreased, 
through  changes  in  genetic  information 
or  movement  from  one  environment  to 
another,  would  not  be  within  the  scope. 
For  example,  attempts  are  being  made  to 
reduce  the  host  range  of  the  plant 
pathogen,  Sclerotinia  sclerotiorvm,  and 
should  this  pathogen  be  field  tested  as 
a  microbial  pesticide,  it  would  not 
trigger  notification  under  Option  3 
because  its  pesticidal  activities  have 
been  decreased. 

Having  narrowed  the  scope  through 
these  key  terms  and  definitions.  Option 
3  then  utilizes  two  exclusions  to  remove 
certain  other  microbial  pesticides  from 
the  notification  requirement.  These 
exclusions  are  based  on  an  evaluation  of 
several  exposure  considerations. 

The  first  exclusion  operates  through  a 
comparative  analysis  of  the  risk 
potential  of  the  microbial  pesticide 
whose  pesticidal  activities  have  been 
increased  with  the  potential  risk  of  the 
micToorganism(s)  from  whidi  it  was 
derived.  This  comparison  is  conducted 
within  the  context  of  the  area  to  which 
the  microorganism  or  its  genetic 
material  may  reasonably  be  expected  to 
spread,  and  the  likelihood  of  increased 
risks  that  may  occur  due  to  greater 
exposure  potential  because  of  increased 
host  range,  competitiveness,  or 
survivability  of  the  microbial  pesticide. 


or  because  of  increased  genetic  mobility. 
Consideration  of  these  factors  is 
intended  to  focus  the  evaluation  on  the 
potential  for  increased  exposure  of  the 
microbial  pesticide,  its  genetic  material, 
or  the  products  of  the  microorganism,  to 
susceptible  nontarget  organisms. 

Increased  competitiveness  means  the 
microbial  pesticide  is  able  to  survive, 
reproduce  and  spread  in  the 
environment  in  a  way  that  is  more 
effective  than  its  parental(s).  For 
example,  it  would  be  able  to  increase  its 
numbers  at  the  expense  of  other 
organisms,  or  it  would  become 
established  in  a  new  niche  thereby 
increasing  opportunities  for  exposure. 
Either  of  these  mechanisms  implies  that 
the  microbial  pesticide  would  be  better 
suited  to  survive  and  expand  its 
population  and  thus  pose  a  greater 
potential  risk  to  the  environment 
relative  to  the  parental  organism(s). 
Similarly,  greater  survivability  means 
the  microbial  pesticide  persists  longer 
than  its  progenitor(s)  and,  thus,  there 
may  be  greater  opportunities  for 
exposures  to  nontarget  organisms. 
Mobility  refers  to  the  horizontal 
movement  of  genetic  material  from  the 
genome  of  one  organism  to  the  genome 
of  another  organism(s).  The  significance 
of  genetic  mobility  depends  on  what 
material  is  moved  and  the  nature  of  the 
recipient  species.  For  example,  if  the 
mobility  of  a  toxin  gene  is  increased,  the 
gene  may  be  transferred  to  organisms 
where  it  did  not  exist  previously  and 
would  not  be  expected  to  exist 
naturally.  The  result  of  this  transfer  may 
be  to  confer  greater  competitiveness  or 
survivability  on  the  recipient  organism, 
and/or  to  allow  the  recipient  to  become 
established  in  a  new  niche,  thereby 
increasing  exposure  to  the  toxin. 

The  second  exclusion  considers 
similar  exposure  factors  except  that  it 
specifically  applies  to  microorganisms 
whose  pesticidal  activities  are  increased 
by  movement  to  a  new  environment.  It 
would  apply  to  microbial  pesticides 
arising  from  natural  breeding  and 
microorganisms  selected  from  one 
environment  for  use  in  a  new 
environment. 

Under  the  exclusion  mechanisms,  the 
researcher  would  consider  the  host  of 
factors  that  may  affect  hazard  and 
exposure  to  determine  whether  a  test,  in 
which  the  microorganism's  pesticidal 
activity  is  increased,  is  eligible  for 
exclusion  ftt)m  the  notification 
requirement,  with  "increased"  referring 
to  an  augmentation  of  the  ability  of  the 
microorganism  to  act  as  a  pesticide  and 
the  genetic  material  controlling  these 
activities  being  part  of  the  normal 
genetic  complement  of  the  species  in 
nature.  When  pesticidal  activity  has 
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been  created,  rather  than  increased,  the 
resulting  microbial  pesticide  would  not 
be  eligible  for  consideration  under  the 
exclusions. 

Under  the  exclusions  of  Option  3,  the 
researcher  would  make  an  assessment  of 
the  potential  risk  of  the  test,  considering 
variables  such  as  environment, 
exposure,  and  toxicity  or  pathogenicity. 
If,  for  example,  the  test  has  confinement 
measures/features  designed  to  control 
the  movement  of  the  microorganism,  the 
effective  "test  site  environment,"  may 
be  diminished.  With  sufficient 
confinement  controls,  the 
microorganism  and  its  genetic  material 
may  only  be  reasonably  expected  to 
occur  in  the  immediate  test  site  and  not 
disperse  to  any  surrounding  area.  In  this 
case,  the  immediate  test  site  is  the  "test 
site  environment."  As  the  effective  test 
site  environment  is  narrowed,  the 
researcher's  assessment  of  the 
interactions  between  the  microorganism 
and  the  environment  becomes  simpler 
because  opportunities  for  unintended 
exposures  that  may  increase  potential 
risks — resulting  from  an  increased  host 
range,  competitiveness,  survivability  or 
genetic  mobility— are  reduced.  Thus, 
the  researcher's  determination  as  to 
whether  any  particular  test  qualifies  for 
an  exclusion  requires  an  assessment  of 
the  likelihood  of  an  incremental 
increase  in  exposure  in  the  test  site 
environment  taking  into  account  the 
adequacy  of  the  confinement  measures 


measures.  If  the  answer  is  "yes," 
notification  to  EPA  is  required. 

Another  exposure  element  that  must 
be  considered  by  the  researcher  to 
determine  if  notification  is  necessary  is 
host  range,  specifically  whether  the  host 
range  of  the  microorganism  has 
increased  relative  to  that  of  the 
progenitor(s)  in  the  test  site 
environment.  Such  an  evaluation  would 
focus  on  whether  different  or  additional 
types  of  nontarget  organisms  would 
potentially  be  exposed  and  whether  any 
of  these  nontargets  are  likely  to  be  in  or 
around  the  test  site  environment,  as 
well  as  the  potential  for  actual  exposure 
taking  into  account  the  test's 
confinement  measures.  When  the 
answer  is  "yes,"  notification  would  be 
required  for  the  test  (again  assuming  an 
increase  in  pesticidal  activities)  because 
the  relative  risk  of  the  microorganism  in 
the  test  may  have  been  increased. 

EPA  anticipates  that  many  microbial 
pesticides  included  under  the  initial 
scope  of  Option  3  would,  through  the 
exclusion  mechanisms,  be  removed 
ft-om  the  requirement  of  notifying  EPA. 
However,  because  of  the  experiment- 
specific  nature  of  the  analysis  involved 
in  the  exclusion  mechanisms,  it  is  not 
possible  to  indicate  a  priori  which 
microbial  pesticides  would  qualify  for 
exclusion. 

3.  Comparison  of  the  Options.  A 
primary  objective  in  designing  and 
selecting  a  scope  of  coverage  is  to 
jjrovide  a  risk-based  approach  to 


In  order  to  determine  whether  a  test   ^identify  those  microbial  pesticides 


is  eligible  for  exclusion,  a  researcher 
would  first  make  a  determination  of 
whether  there  is  an  increase  in 
pesticidal  activity  (e.g.,  increased  toxin 
production)  of  the  microorganism,  and 
then  if  there  is  an  increase  in 
environmental  exposure  (e.g.,  an 
expanded  host  range).  If  the  answer  is 
"yes"  to  both  parts  of  these  questions, 
then  notification  would  be  required 
because  the  test  poses  a  potentially 
greater  risk. 

When  the  answer  to  the  question  of 
whether  the  microbial  pesticide  has 
greater  survivability  is  "yes,"  the  test 
would  require  notification,  assuming  an 
increase  in  pesticidal  activities.  Here, 
the  evaluation  may  focus  on  the 
characteristics  that  give  the 
microorganism  a  greater  chance  to  live 
and  reproduce,  such  as  increased 
reproductive  rate,  greater  temperature  or 
pH  tolerance,  or  better  defense 
mechanisms  against  predators,  when 
compared  with  the  progenitor(s).  The 
researcher  must  then  consider  whether 
these  enhanced  characteristics  will 
actually  increase  exposure  to  nontarget 
organisms  inside  the  test  plot  or  outside 
the  test  plot  given  the  test's  confinement 


subject  to  notification  to  EPA.  The  three 
options  discussed  in  this  proposal  offer 
different  conceptual  approaches  to  meet 
this  objective.  These  conceptual 
differences  lead  to  differences  in  the 
type  and  number  of  microbial  pesticides 
covered  by  each  option,  and  necessitate 
differences  in  implementation. 

EPA  anticipates  that  the  three  options 
will  require  notification  for  many  of  the 
same  microbial  pesticides,  although  it 
may  be  that  some  of  the  microbial 
pesticides  subject  to  notification  under 
Options  1  and  2  will  not  require 
notification  under  Option  3.  Conversely, 
some  microbial  pesticides  covered  by 
Option  3  may  not  be  covered  by  Options 
1  and  2.  In  order  to  illustrate  the  relative 
coverage  of  the  options  and  the  decision 
process  for  evaluating  whether  the  tests 
are  subject  to  notification,  the  examples 
discussed  in  Unit  IV.B.l.  of  this 
preamble  are  analyzed  below: 

•  It  is  anticipated  that  a  microbial 
pesticide  comprised  of  a  microorganism 
functionally  expressing  the  gene  for  a 
toxin  fittm  a  parasitic  wasp  would  be 
subject  to  notification  under  all  three 
options  (Example  1  in  Unit  IV.B.l.  of 
this  preamble). 


•  A  microbial  pesticide  such  as  that 
discussed  as  Example  2  in  Unit  IV.B.l. 
of  this  preamble  (wherein  the  active 
subunit  of  a  toxic  protein  is  coupled  to  . 
another  protein  to  enhance  transport  of 
the  toxic  moiety  across  membranes) 
would  be  covered  under  Option  1.  It 
would  be  covered  under  Option  2 
unless  the  sequence  for  the  recognition 
subunit  was  from  the  same  genome  as 
the  sequence  for  the  toxic  subunit.  It 
would  likely  be  covered  under  Option  3 
if  pesticidal  activities  were  increased 
and  there  was  a  greater  risk  in  the  test 
site  environment  in  terms  of  increased 
host  ranga.  competitiveness, 
survivability  or  genetic  mobility 
compared  to  the  microorganism  from 
which  it  was  derived. 

•  A  microbial  pesticide  with  changes 
in  genes  controlling  host  range 
specificity  (Example  3  in  Unit  IV.B.l.  of 
this  preamble)  would  be  covered  imder 
Option  1,  if  the  change  were  to  enhance 
pesticidal  properties  and  involved  the 
introduction  of  genetic  material  that  had 
been  deliberately  modified.  The 
pesticide  in  Example  3  probably  would 
not,  under  Option  2,  be  subject  to  the 
notification  requirement  because  most 
changes  in  host  range  currently  result 
from  deletions  or  rearrangements  within 
a  single  genome.  For  Option  3,  if  the 
host  range  were  increased,  the  microbial 
pesticide  in  Example  3  would  likely  be 
subject  to  the  notification  requirement. 
However,  if  the  host  range  were 
decreased  or  shifted,  the  microbial 
pesticide  would  not  be  subject  to  the 
notification  requirement,  unless  the 
shift  resulted  in  an  increase  in 
infectivity,  pathogenicity  or  virulence 
and  there  was  a  greater  risk  in  the  test 
site  environment  in  terms  of 
competitiveness,  survivability,  or 
genetic  mobility. 

•  Example  4  m  Unit  IV.B.l  of  this 
preamble  discusses  increases  in  the 
ability  of  the  microorganism  to  survive. 
This  example  would  be  covered  by 
Option  1  if  the  change  were  to  enhance 
pesticidal  properties  through 
introduction  of  genetic  material  that  had 
been  deliberately  modified.  It  might  he 
subject  to  the  notification  requirement 
under  Option  2  depending  on  whether 
the  ability  to  better  resist  solar  radiation 
was  due  to  rearrangements  or  deletions 
in  a  single  genome.  It  would  be  covered 
under  Cation  3  if  the  ability  to  better 
survive  increased  the  ability  of  the 
microbial  pesticide  to  act  as  a  pathogen, 
and  there  was  an  increase  in 
competitiveness,  survivability,  or 
genetic  mobility. 

Options  1  and  2  can  be  considered 
more  centralized  decision-making 
approaches  than  Option  3,  which 
would,  in  contrast,  be  considered  a 
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decentralitad  approach.  For  Options  1 
and  2,  EPA  made  a  generic 
determination,  based  on  its  ex(>erience 
^and  general  knowledge,  that  for  certain 
categories  of  microbial  pesticides  it  has 
sufficient  information  to  determine  that 
the  probability  of  unreasonable  adverse 
effects  during  small-scale  testing  is  low. 
The  Option  1  and  2  scope  deRnitions 
are  structured  so  that  these  categories  of 
microbial  pesticides  foil  outside  the 
scopw  (i.e..  they  are  not  covered  by  the 
notification  requirement).  Other 
categories  are  within  the  scope,  and  are 
described  by  EPA  in  the  Options  1  and 
2  scope  definitions.  A  centralized 
approach  leads  to  greater  consistency  in 
decision-making.  There  is  one 
standard — that  provided  by  EPA.  The 
researcher  determines  whether  a 
notification  is  required  for  a  test  based 
on  that  standard,  which  does  not  require 
interpretation  to  be  implemented.  The 
potential  for  differing  iiaterpretations  is 
limited  because  of  the  nature  of  the 
scope  criteria. 

Option  3  shifts  responsibihty  to  the 
researcher  for  evaluating  whether  there 
is  an  increase  in  risk  potential  in  a  test, 
and  whether  there  should  be 
notification  to  EPA.  This  determination 
could  be  made  without  direct  EPA 
involvement. 

Under  Option  3,  essentially  all  tests  of 
indigenous  microbial  pesticides  would 
be  evaluated  by  the  researcher,  taking 
into  account  site-specific  factors,  to 
determine  whether  the  Option  3  criteria 
have  been  met  (i.e..  whether  there  is  an 
increase  in  risk  potential  for  the  specific 
test).  The  initial  range  of  microbial 
pesticides  in  Option  3  is  broadly 
defined  as  those  developed  by 
deliberate  processes  or  techniques, 
including  those  with  changes  in 
genotype  and  those  with  changes  in 
phenotypic  expression  resulting  from 
environmental  factors.  It,  thus,  includes 
both  naturally  occurring 
microorganisms  and  microorganisms 
that  have  experienced  deliberate  genetic 
modification.  Hence,  the  initial  range,  or 
the  starting  point,  for  Option  3  is  far 
broader  than  for  Options  1  and  2. 

The  type  and  extent  of  evaluation  or 
assessment  researchers  must  make  to 
determine  whether  notification  to  EPA 
is  required  for  a  microbial  pesticide  test 
also  differs  between  Option  3  and  the 
other  two  options.  Options  1  and  2 
present  the  researcher  with  a  limited 
number  of  factors  that  must  be 
evaluated  to  determine  notification 
status.  For  example,  under  Option  1,  the 
researcher  would  need  to  answer  only 
the  following  questions:  (1)  Have 
pesticide)  properties  been  affected;  (2) 
has  genetic  material  been  introduced; 
and  (3)  has  the  introduced  genetic 


material  been  modified?  Under  Option 
1.  notification  to  EPA  is  required  if  the 
answer  is  "yes"  to  all  three  questions. 
Option  2  uses  an  analogous  approach. 
Option  3  may  require  the  researcher 
to  consider  more  factors,  including  a 
consideration  of  the  test  site 
environment  and  an  analysis  to 
determine  whether  the  Option  3  criteria 
regarding  hazard  and  exposxire  have 
been  met.  For  example,  to  determine 
whether  a  microbial  pesticide  will 
potentially  "pose  a  greater  risk,  in  the 
test  site  environment  in  terms  of 
increased  host  range,  competitiveness, 
survivability,  or  genetic  mobility, 
compared  to  the  microorganism (s)  from 
which  [it  was!  derived"  the  researcher 
would  evaluate  such  factors  as  the  test 
site,  including  confinement  measures; 
the  range  of  nontarget  organisms  likely 
to  be  exposed;  the  mechanism{s)  by 
which  organisms  may  be  adversely 
affected  by  the  microbial  pesticide;  and 
specific  differences  in  the  microbial 
pesticide  compared  to  the 
microorganism(s)  from  which  it  was 
derived.  For  this  option,  as  with  the 
other  two  options,  if  the  researcher  finds 
during  an  analysis  of  notification  status 
that  a  particular  consideration  would 
exclude  the  test  from  the  notification 
requirement,  then  no  further  assessment 
of  other  factors  would  be  necessary. 
EPA,  in  devising  Options  1  and  2, 
generically  considered  environmental 
risk  issues  in  determining  whether 
microbial  pesticides  should  be  subject 
to  the  notification  requirement.  Two 
issues  that  were  given  particular 
consideration  are  the  probability  that 
the  microbial  pesticides  not  subject  to 
the  notification  requirement  would  be 
competitive  enough  to  result  in 
significant  exposures  beyond  the  test 
site  environment,  and  whether 
nonsubject  microbial  pesticides  would 
be  Ukely  to  have  greater  survivability  or 
genetic  mobility  compared  to  the 
organisms  from  which  they  were 
derived. 

The  decentralized  approach  of  Option 
3  shifts  the  responsibility  for  evaluation 
of  these  factors,  and,  thus,  the 
determination  of  the  notification  status 
of  a  small-scale  test  from  EPA  to  the 
researcher.  Each  pesticide  to  be  tested  or 
each  change  in  environment  or  set  of 
environmental  conditions  requires  the 
researcher  to  evaluate  the  test  to 
determine  whether  it  is  within  the 
initial  scope  established  by  Option  3, 
and  whether  it  is  eligible  for  exclusion 
from  the  notification  requirement.  A 
consideration  of  the  factors  laid  out  as 
relevant  to  Option  3  would  be  made  on 
site  by  the  researcher  rather  than  by 
EPA. 


Another  difference  among  the  options 
is  that  the  boundaries  circumscribing 
the  categories  of  microbial  pesticides 
subject  to  notification  are  more  dynamic 
and  fluid  in  Option  3  than  they  are  in 
Options  1  or  2.  For  example,  Option  3 
relies  on  the  term  "new  environment." 
The  determination  of  what  constitutes  a 
"new  environment"  must  be  made  on  a 
case-by-case  basis.  The  decentralized 
approach  of  Option  3  places  greater 
responsibility  on  the  researcher  and  can 
result  in  variations  in  decisions 
regarding  the  notification  status  of  a 
test,  as  well  as  the  need  for  confinement 
or  other  measures. 

There  are  also  differences  between  the 
options  in  terms  of  which  types  of 
microbial  behavior  are  considered  to 
raise  hazard  concerns  meriting 
evaluation,  with  Option  3  covering  a 
subset  of  the  hazard  endpoinls 
addressed  by  Options  1  and  2.  Option 
3  only  addresses  the  hazard  endpoints 
associated  with  the  creation  or  increase 
of  toxin  production,  pathogenicity, 
infectivity,  or  virulence.  Thus,  Option  3 
does  not  address  hazard  endpoints 
resulting  from  other  mechanisms  by 
which  risk  potentially  can  be  presented. 
For  example.  Option  3  does  not  address 
the  potential  risks  presented  by 
competitive  displacement.  The  narrower 
hazard  focus  of  Option  3  is  premised  on 
the  argument  that  the  likelihood  of 
significant  environmental  harm  from 
competitive  displacement  is  low  for 
small-scale  tests  and  therefore, 
microbial  pesticides  that  act  through 
this  mechanism  should  not  be  subject  to 
the  notification  requirement.  Other 
mechanisms  by  which  microorganisms 
exert  adverse  efl^ects.  such  as  the 
immobilization  of  substances  important 
to  other  organisms,  production  of 
substances  (e.g.,  lactic  acid)  that  inhibit 
or  repel  other  organisms,  predation  and 
some  fonns  of  {urasitism,  would  not  be 
covered  by  Option  3. 

One  of  the  goals  of  this  rulemaking  is 
to  create  a  system  which  could 
accommodate  advances  in  the 
understanding  of  the  hazards  and 
exposures  of  microbial  pesticides.  All 
three  options  were  crafted  to  achieve 
this  goal.  However,  they  differ  in  how 
they  would  achieve  it.  Options  1  and  2. 
which  are  centralized  options,  provide  a 
means  by  which  information  would  be 
transmitted  to  EPA,  which  would  then 
use  this  information  in  evaluating 
notifications  as  discussed  in  Unit  m.B. 
of  this  preamble,  establishing 
exemptions  (Unit  V.B.  of  this  preamble), 
or  ultimately  as  a  basis  for  changing 
scope  of  coverage.  Option  3,  the 
decentralized  option,  places  on  the 
researcher  the  responsibility  of 
determining  whether  notification  to 
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EPA  is  necessary  for  a  particular 
experiment.  As  the  researcher  gains 
information  on  potential  risks,  this 
information  will  be  reflected  in  the 
specific  determinations  performed  by 
that  researcher.  To  the  extent  the 
researcher  shares  information  with  other 
researchers  (e.g.,  publication  in 
scientific  journals),  informaticn 
concerning  the  potential  for  risk 
associated  with  sjjecific  types  of  tests 
could  be  disseminated  to  a  wider 
community. 

4.  Implementation.  The  first  three 
sections  of  Unit  IV.B.  of  this  preamble 
describe  three  approaches.  Options  1,  2 
and  3,  for  defining  the  scope  of 
microbial  pesticides  to  be  subject  to 
notification.  In  order  to  function  in  a 
regulatory  context,  each  option  m.ust  be 
implemented  with  the  appropriate 
procedures  to  create  equitable, 
accountable,  consistent  oversight  that 
fulfills  the  goals  of  the  regulation.  This 
section  identifies  and  discusses  the  use 
of  four  separate  im.plementation 
procedures,  and  their  utility,  cost,  and 
relevance  for  each  option.  The  four 
procedures  are;  (1)  Guidance  from  EPA 
on  the  considerations  used  in  making  a 
determination  of  whether  a 
microorganism  is  covered  by  the  scope; 

(2)  documentation  of  the  determination; 

(3)  review  of  the  determination  by  a 
third  party;  and,  (4)  retention  of  the 
records  of  the  determination, 

"Guidance  from  the  Agency"  could 
consist  of  a  "points  to  consider" 
document  describing  appropriate  issues 
to  consider  before  arriving  at  a 
determination. 

"Documentation  of  the 
determination"  is  a  wriiteu  account  of 
the  considerations  evaluated  in  making 
the  determination  of  whether  a 
microorganism  is  covered  by  the  scope, 
the  conclusions  of  the  evaluation,  and 
how  the  conclusions  were  reached. 

"Retention  of  the  documentation" 
addresses  where,  and  for  how  long, 
documentation  of  the  determination 
v\  ill  be  maintained. 

"Third  party  review  of  the 
determination"  involves  a  review  of  the 
determination  by  a  party  other  than  the 
individual  or  group  conducting  the 
research  activity. 

Both  Options  1  and  2  are  crafted  such 
that  the  researcher  would  consider  a 
limited  number  of  simply  addressable 
factors,  answerable  with  a  "yes"  or 
"no,"  to  determine  whether  the 
notification  requirement  applies.  The 
answers  to  the  questions  posed  are 
readily  apparent  and  would  normally  be 
part  of  the  researcher's  test  protocols 
and  records.  Therefore,  to  determine 
whether  a  test  would  be  subject  to 
notification,  researchers  would  look  to 


their  laboratory  notebooks.  For  most  of 
the  considerations,  the  answers  are 
relatively  straightforward.  For  example, 
in  Option  1,  one  of  the  key 
considerations  is  whether  genetic 
material  has  been  introduced.  The 
determination  can  be  made  relatively 
simply  since  the  test  protocol  either 
involves  introduction  of  genetic 
material  or  does  not. 

Option  3  may  require  the  researcher 
to  consider  a  broader  range  of  factors 
than  the  other  options,  including  a 
consideration  oi  the  specific 
environment  in  which  the  test  would 
take  place,  and  requires  individual 
researchers  to  judge  whether  their  tests 
are  excluded  from  the  notification 
requirement.  Although  Option  3  may,  in 
some  cases,  increase  the  burden  on  the 
researcher  by  requiring  the 
consideration  of  a  broader  range  of 
factors,  it  may  also  allow  a  broader 
range  of  tests  to  be  excluded  from  the 
notification  requirement.  As  with 
Options  1  and  2,  researchers  may  not 
need  to  evaluate  every  factor  before 
determining  that  a  test  is  excluded  from 
the  notification  requirement.  In  some 
instances  under  ail  the  options,  the 
decision  could  be  made  early  in  the 
evaluation  process  without  EPA's 
involvement. 

An  additional  consideration  has  a 
bearing  on  the  implementation  of 
Option  3 — exclusion/inclusion  of  a 
specific  microbial  pesticide  is 
substantially  influenced  by  the 
individual  judgment  of  the  researcher. 
Although  the  qualifications  and 
experience  of  researchers  may  vary. 
Option  3  is  based  on  the  premise  that 
the  individual  or  institution  conducting 
the  research  is  in  the  best  position  to 
make  the  required  judgments 
concerning  the  potential  risks  associated 
with  a  specific  test.  As  in  Options  1  and 
2,  researchers  must  ultimately  answer  a 
series  of  "yes"  or  "no"  questions; 
however.  Option  3  may  require 
researchers  to  consider  other  factors — 
not  just  material  within  their  laboratory 
notebooks — in  order  to  support  their 
conclusions.  Although  Option  2  may,  in 
some  cases,  increase  the  burden  on  the 
researcher  by  requiring  the 
consideration  of  a  broader  range  of 
factors,  by  taking  a  broader  range  of 
factors  (including  site-specific  factors) 
into  account,  it  may  provide  the 
opportunity  for  a  broader  range  of  tests 
to  be  excluded. 

Under  FIFRA,  the  Agency  must 
structure  its  regulatory  program  so  that 
use  of  the  microbial  pesticides  excluded 
from  the  notification  requirement  is 
unlikely  to  pose  unreasonable  adverse 
effects  on  human  health  and  the 
environment.  To  meet  this  requirement. 


EPA,  in  determining  what  will  be 
subject  to  the  notification  requirements 
and  what  will  not,  balances  risks  and 
benefits.  When  the  potential  benefits  of 
the  test  outweigh  the  potential  risks,  the 
no-unreasonable-adverse-effects 
standard  imposed  by  FIFRA  has  been 
attained. 

Therefore,  the  Agency  must  structure 
its  program  so  that  the  risk 
determinaticns  for  anything  excluded 
&Tjm  the  notification  requirement, 
whether  made  by  the  Agency  or  the 
researcher,  will  support  a  risk/benefit 
balancing  where  the  benefits  outweigh 
the  risks.  Within  this  risk/benefit 
framework,  EPA  must  make  an  initial 
determination  to  identify  the  types  of 
microbial  pesticides  it  beheves  warrant 
exclusion  from  notification.  Because 
Outions  1  and  2  identify  specific 
categories  of  microbial  pesticides,  EP.\ 
would  be  relying  on  its  own  assessment 
of  risks  and  benefits  to  exclude  those 
microbial  pesticides  not  within  the 
scope  of  Oiptions  1  and  2  from  the 
notification  requirement.  Option  3  lays 
out  an  experiment-specific  homework 
that  places  more  responsibility  with  the 
researcher  iat  determining  whether  the 
experiment  is  eligible  for  exclusion 
based  on  an  as.ses$ment  of  risk.  For 
Option  3,  EPA  would  be  relying  on    • 
several  factors  in  order  to  conclude  that 
those  experiments  eligible  for  exclusion 
do  not  pose  unreasonable  adverse 
effects.  These  factors  include;  (i)  The 
nature  of  the  experiments  (limited  field 
tests);  (2)  the  availability  of  appropriate 
guidance  for  researchers,  (3);  the 
traditional  care  taken  in  research;  and 
(4)  the  potential  liability  to  researchers 
and  institutions. 

As  discussed  below,  EPA  believes 
that,  in  light  of  the  discretion  afforded 
the  researcher  under  Option  2,  Agency 
guidance  will  be  an  important  part  of 
the  regulatory  structure  for  this  option. 
For  the  same  reason,  the  Agency  also 
believes  that  third  party  review  of  the 
determination  is  necessary  under 
Option  2.  EPA  requests  comment  on  this 
approach.  EPA  also  requests  comment 
on  whether  and  how  the  following 
mechanisms  could  be  used  in  Option  3: 
(1)  Documentation  of  the  determination; 
and  (2)  retention  of  the  documentation 
for  a  specific  period  of  time  following 
review.  EPA  also  requests  comment  on 
the  need  for  any  or  ail  of  the  four 
implementation  mechanisms  for 
Options  1  and  2  (See  Unit  VUI.B.  of  this 
preamble). 

The  following  paragraphs  discuss 
EPA's  current  thinking  on  the 
applicability  and  utility  of  the  four 
implementation  procedures  as  they 
relate  to  the  three  options.  With  regard 
to  guidance  provided  by  the  Agency,  for 
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Options  1  and  2,  EPA  believes  that  the 
detennination  of  notification  status  is 
relatively  straightforward,  and  the 
selection  criteria  set  forth  in  the  scope 
definitions  provide  sufficient  guidance 
from  the  Agency.  No  additional 
guidance  is  needed.  Option  3  involves 
consideration  of  a  larger  number  of 
factors  in  determining  whether 
notification  is  required.  As  a  result,  EPA 
believes  there  is  a  greater  potential  for 
inconsistency  among  researchers  in  the 
interpretation  of  this  option  than  for 
Options  1  and  2.  To  address  this 
possibility,  Agency  guidance  becomes  a 
more  important  component  of  the 
regulatory  approach.  EPA  anticipates 
such  guidance  would  be  based  on  the 
considerations  identified  in  the 
"Exercise  of  Federal  Oversight  Within 
Scope  of  Statutory  Authority"  published 
in  the  February  27, 1992  Federal 
Register. 

In  regard  to  review  by  a  third  party, 
there  maybe  two  types  of  benefits 
associated  with  this  implementation 
component.  First,  independent 
reviewers  may  have  experience  and 
perspectives  that  complement  and 
extend  the  experience  and  perspectives 
of  the  researcher,  thereby  improving  the 
evaluation.  Second,  the  use  of 
independent  reviewers  will  help 
provide  consistency  to  the  whole 
program  and  help  ensure  that  individual 
decisions  fall  within  mainstream 
thinking  in  the  scientific  community. 
Third  party  review  could  be  performed 
by  a  local  review  group,  composed  of 
individuals  with  expertise  in,  for 
example,  microbial  ecology,  molecular 
biology,  human  health,  community  and 
systems  ecology,  and  toxicology.  The 
third  party  could  be  similar  to,  or  could 
actually  bie,  the  Institutional  Biosafety 
Committees  (IBCs)  described  in  the 
National  Institutes  of  Health  (NIH) 
"Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules"  (51  FR 
16958,  May  7, 1986),  or  some  other 
responsible  group  or  individual(s)  in  the 
research  organization.  Alternatively,  the 
researcher  could  request  that  EPA  serve 
as  the  third  party  reviewer. 

Some  small  scale  experiments 
involving  microbial  f)esticides  are 
currently  being  reviewed,  either 
voluntarily  or  through  the  specific 
requirements  of  mechanisms  such  as  the 
NIH  Guidelines,  by  a  third  party  within 
the  researcher's  specific  institutional 
setting.  Because  of  the  nature  of  Options 
1  and  2,  EPA  does  not  believe  that  an 
EPA  requirement  for  third  party  review 
is  generally  necessary.  However, 
because  of  the  breadth  of  factors  to  be 
weighed  under  Option  3,  EPA  currently 
believes  that  third  party  review  of  the 
researcher's  determination  that  a 


microbial  pesticide  is  not  subject  to  the 
notification  requirement  may  be 
appropriate,  and  is  interested  in 
comments  on  this  issue. 

In  terms  of  documentation  of  the 
decision,  notebooks  and  test  protocols 
would  contain  the  information  to 
support  a  determination  under  Options 
1  and  2.  Thus,  for  these  options  the 
documentation  already  routinely  part  of 
the  research  is  adequate.  Option  3 
presents  a  different  situation,  since 
some  of  the  information  used  in  the 
determination  would  not  Ukely  be 
maintained  as  a  matter  of  course  in 
researchers'  notebooks  and  test 
protocols.  Given  the  availability  of 
appropriate  Agency  guidance  and  the 
conditions  under  which  research  is 
typically  developed  and  performed,  it  is 
likely  that  the  appropriate  factors  will 
be  considered.  The  Agency  requests 
comment,  however,  on  whether 
researchers  should  write  down  the  key 
points  of  their  analyses,  to  show  that  the 
relevant  considerations  have  been 
evaluated  and  appropriate  choices 
made. 

In  terms  of  retention  of  records,  many 
researchers  would  ordinarily  maintain 
the  necessary  documentation  as  part  of 
the  records  of  the  research  activities. 
However,  when  the  information 
important  to  the  risk  analysis  is  not  a 
part  of  the  research  protocol,  or 
ordinarily  considered  by  the  researcher, 
there  may  be  a  need  to  go  to  other 
sources  to  obtain  the  information.  While 
researchers  usually  retain  their 
laboratory  notebooks  for  many  years, 
this  may  not  be  true  for  the  additional 
information  gathered  for  the  risk 
analysis  required  under  Option  3.  EPA 
requests  comment  on  whether  it  would 
be  appropriate  to  establish  a  period  of 
time  (perhaps  3  years)  during  which 
these  records  should  be  maintained.  A 
relatea  issue  is  who  would  retain  the 
records  once  they  are  compiled  and 
reviewed.  The  documentation  could  be 
maintained  by  the  individual  or  group 
that  made  the  initial  determination,  or 
reviewers)  of  that  material. 

5.  Microbial  Pesticides  Covered  by 
Current  Notification  Policy  but  not 
Covered  by  the  Option.  Since  1984,  EPA 
has  had  in  place  policies  that  reouira 
notification  to  EPA  for  small-scale 
testing  of  all  genetically  altered  and 
nonindigenuus  microbial  pesticides.  For 
the  purposes  of  this  rule  EPA  is  using 
the  definition  of  "nonindigenous" 
published  in  the  1986  'Xloordinated 
Framework  for  the  Regulation  of 
Biotechnology"  (51  FR  23302.  June  26. 
1986),  which  stated  that  a 
microorganism  would  be  conaidered  to 
be  nonindigenous  to  "any  one  of  the 
geographic  areas  listed  below  if  it  is 


isolated  from  outside  that  area:  (1)  The 
continental  United  States,  including 
Alaska,  and  the  immediately  adjoining 
countries;  (2)  the  Hawaiian  Islands;  (3) 
the  Caribbean  Islands  including  Puerto 
Rico  and  the  U.S.  Virgin  Islands." 

Some  of  the  microbial  pesticides 
covered  by  the  1984  and  1986  policy 
statement  would  no  longer  be  subject  to 
the  notification  requirement,  should  this 
proposal  become  a  final  rule.  Under 
Options  1  and  2,  two  groups  of 
microbial  pesticides  would  no  longer  be 
subject  to  the  notification  requirement. 
These  are:  (1)  Naturally  occurring 
nonindigenous  microbial  pesticides; 
and  (2)  all  microbial  pesticides  that 
have  been  genetically  altered  (whether 
they  are  indigenous  or  nonindigenous), 
but  that  do  not  fall  within  the  scope  of 
Options  1  or  2. 

Naturally  occurring  nonindigenous 
microbial  pesticides  would  also  be 
excluded  from  Option  3.  Because  of  the 
nature  of  Option  3,  EPA  cannot  a  priori 
determine  which  other  microbial 
pesticides  currently  covered  by  the  1984 
Interim  Policy  Statement  would  no 
longer  be  subject  to  the  notification 
requirement,  should  Option  3  become 
the  scope  of  a  final  rule.  Moreover, 
because  Option  3  has  a  broad  initial 
scop)e,  some  microbial  pesticides  that 
were  not  included  in  the  1984  scope 
would  be  initially  captured  under  this 
option  (e.g.,  some  naturally  occurring), 
although  many  of  these  microbial 
pesticides  might  be  eligible  for  the 
exclusions  of  Option  3.  Some 
genetically  altered  microbial  pesticides 
would  also  be  captured  within  the 
initial  scope,  although  many  of  these 
would  also  be  eligible  for  exclusion. 

Those  pesticides  EPA  would  exempt 
from  the  notification  requirement,  under 
the  authority  of  FIFRA  section  25(b). 
would  be  exempted  because  EPA  has 
determined  them  to  be  adequately 
regulated  by  another  Federal  agency,  or 
to  be  of  a  nature  as  to  not  require 
regulation. 

For  naturally  occurring 
nonindigenous  microbial  pesticides 
used  at  small-scale,  the  Agency  believes 
adverse  effects  are  most  likely  to  occur 
in  the  areas  of  animal  or  plant 
pathogenicity  or  human  health. 
Nonindigenous  microorganisms  that 
may  have  plant  pest  or  adverse  animal 
health  effects  are  regulated  by  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS).  Under  its  own 
authority,  and  pursuant  to  its 
responsibilities  under  the  National 
Environmental  Policy  Act  (NEPA),  41 
U.S.C.  4321  et  seq.,  APHIS  considers  the 
human  health  and  environmental 
impacts  associated  with  nonindigenous 
microorganisms  that  are  potential  plant 
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or  animal  pests.  In  recent  years,  the 
Agency  has  worked  closely  with  APHIS 
in  the  review  of  nonindigenous 
microbial  pesticides.  The  Agency 
believes  that  small-scale  tests  involving 
nonindigenous  microbial  pesticides, 
favorably  acted  upon  by  APHIS  (i.e., 
granted  a  permit  or  determined  that  a 
permit  is  unnecessary),  are  unlikely  to 
cause  any  significant  impact  on  the 
environment.  Another  measure  of 
oversight  is  provided  by  the  U.S.  Public 
Health  Service,  which  regulates  the 
importation  and  subsequent  distribution 
of  microorganisms  that  are  of  human 
health  concern. 

EPA  believes  that  it  should  review, 
prior  to  environmental  release, 
nonindigenous  microbial  pesticides  that 
pose  a  potential  for  significant  risk  to 
human  health  or  the  environment  when 
used  in  testing  at  small-scale,  that  are 
not  otherwise  reviewed  by  another 
Federal  agency,  provided  that  a  category 
of  such  microorganisms  can  be 
identified.  However,  the  Agency  is  not 
aware  of  the  existence  of  such  a  category 
of  nonindigenous  microbial  pesticides 
and  believes  that  continued  imposition 
of  the  notification  requirement  for  all 
nonindigenous  microbial  pesticides 
would  constitute  unnecessary 
duplicative  oversight  of  research  and 
development  of  these  products.  Thus, 
the  Agency  believes  that  review  by  EPA 
is  unnecessary  at  this  stage  and  is, 
therefore,  willing  to  presume  that  small- 
scale  tests  with  such  naturally  occurring 
nonindigenous  microbial  pesticides 
would  not  present  an  unreasonable 
advefTse  effect  and  would  not  require  an 
EUP  under  FIFRA,  Hence,  the  Agency 
proposes  not  to  require  notifications  for 
these  microbial  pesticides. 

Indigenous  microbial  pesticides  that 
do  not  otherwise  foil  within  the  scope 
of  Options  1  and  2  would  no  longer  be 
subject  to  the  notification  requirement. 
EPA  judges  these  microbial  pesticides  to 
be  less  likely  to  pose  significant  risks  to 
human  health  or  the  environment  when 
applied  in  small-scale  tests  than  those 
that  would  be  covered  under  the 
options.  In  arriving  at  this  conclusion, 
the  Agency  has  taken  into  account  its 
experience  with  naturally  occurring 
microbial  pesticides,  and  those  altered 
by  both  classical  and  newer  genetic 
techniques  that  would  be  similar  to 
naturally  occurring  microbial  pesticides. 
EPA  particularly  draws  upon  its 
experiehce  since  1984  with  the 
assessment  of  these  types  of  microbial 
pesticide  products  at  the  small-scale 
testing  stage.  Therefore,  under  the 
conditions  discussed  for  each  option, 
the  Agency  is  willing  to  presume  that 
small-scale  tests  of  microbial  pesticides 
containing  microorganisms  other  than 


those  in  the  scope  definitions  do  not 
need  EUPs,  and  is  proposing  that  these 
microbial  pesticides  not  be  subject  to  a 
notification  requirement. 

V.  Other  Provisions 

A.  Testing  in  Contained  Facilities 

For  any  scope  option,  it  is  important 
to  clearly  distinguish  circumstances 
where  testing  of  those  microbial 
pesticides  otiberwise  within  the  scope 
would  not  be  subject  to  notification. 
One  such  circumstance  is  testing  within 
a  contained  facility,  such  as  a  laboratory 
or  greenhouse,  where  appropriate 
containment  procedures  and  controls 
are  employed.  EPA  does  not  propose  to 
require  notification  for  testing  occurring 
in  such  facilities,  because  it  does  not 
believe  such  testing  raises  sufficient  risk 
concerns  that  notification  is  warranted. 

However,  excluding  testing  in 
contained  facilities  raises  the  need  to 
describe  what  constitutes  a  contained 
focility  where  appropriate  containment 
procedures  and  controls  are  employed. 
One  alternative  would  be  to  set  a  single 
standard  with  specific  containment 
parameters  for  all  microbial  pesticides. 
Another  approach  would  be  to  identify 
several  increasingly  stringent  levels  of 
containment  and  issue  guidance  on  how 
the  various  microbial  pesticides  would 
be  matched  to  the  appropriate  level  of 
containment.  Both  of  these  approaches 
could  be  complex  and  unwieldy  for  EPA 
to  develop  and  implement.  Because  of 
their  prescriptive  nature,  such 
approaches  would  reduce  the  Agency's 
and  the  researcher's  flexibility  in 
defining  appropriate  containment  for 
specific  testing,  and  could  result  in  EPA 
regulating  based  on  a  rigid  standard 
rather  than  exempting  the  research. 
Each  change  in  a  prescriptive  standard 
would  have  to  be  incorporated  into  the 
standard  through  rule  amendments  or 
variance  procedures. 

EPA  has  chosen,  therefore,  to  propose 
a  "performance  standard"  to  establish 
the  boundary  between  research 
conducted  in  a  contained  facility  and 
other  testing.  Under  this  proposal,  the 
individual  or  institution  conducting  the 
testing  is  given  the  discretion  to  select 
and  use  procedures  and  controls 
appropriate  to  achieve  adequate 
containment  and  inactivation  in  Ught  of 
the  characteristics  of  the  microorganism 
being  tested.  These  methods  and 
controls  would  take  into  account  the 
microorganism's  ability  to  survive  in  the 
environment,  potential  routes  of  release, 
procedures  for  transfer  of  materials,  and 
plans  for  routine  and  emergency  clean- 
up and  test  termination.  Under  this 
performance  standard,  EPA  would  not 
establish  a  rigid  prescriptive  approach 


on  how  containment  and  inactivation 
are  to  be  achieved,  but  would  reserve 
the  right  to  judge  whether  the  seieded 
controls  are  adequate  to  prevent 
unreesonable  adverse  effects. 

EPA's  approach  accepts,  in  this 
instance,  the  judgment  of  the  individual 
or  institution  conducting  the  research. 
which  EPA  would  not  generally 
question.  The  approach  recognizes  that 
many  di  Cerent  kinds  of  microorganisms 
displaying  a  wide  range  of 
characteristics  could  be  used  in 
research,  and  that  a  single  containment 
standard  may  not  be  appropriate  for  all. 
For  example,  for  certain 
microorganisms,  emanation  of  small 
numbers  of  viable  microorganisms 
could  be  of  concern,  while  emanation  of 
large  quantities  of  other  microorganisms 
would  not.  The  approach  also 
recognizes  that  the  type  of  containment 
or  inactivation  controls  (e.g., 
procedural,  mechanical,  and/or 
engineering]  appropriate  for  one 
microorganism  might  have  limited 
relevance  to  other  microorganisms.  EPA 
expects  that  the  researcher  will  be 
cognizant  of  these  factors  when 
selecting  controls  appropriate  to  the 
microorganisms  being  studied.  In 
addition,  the  researcher  may  choose  to 
refer  to  existing  standards  such  as  the 
containment  levels  described  in 
Appendix  G  of  the  National  Institutes  of 
Health  (NIH)  "Guidelines  for  Research 
Involving  Recombinant  DNA 
Molecules"  (51  FR  16958,  N4ay  7, 1986). 

This  proposed  approach  would  enable 
EPA  to  review  and  evaluate  the  control 
measiues,  although  the  Agency  does  not 
anticipate  such  reviews  becoming 
routine.  In  the  limited  number  of 
instances  where  EPA  does  request  to 
review  the  control  measures,  and  as  a 
result  of  that  review  determines  that 
further  action  is  called  for  to  prevent 
unreasonable  adverse  effects,  the 
proposal  provides  a  flexible  range  of 
options  that  the  Agency  can  use 
depending  upon  the  specific  situation. 
For  example,  in  instances  where 
improvement  in  containment  is 
advisable,  but  there  is  no  immediate 
problem,  the  Agency  could  recommend 
modifications  to  controls  for  future 
tests.  Where  a  problem  needs  to  be 
addressed  in  the  current  test,  the 
Agency  could  request  that  the 
modifications  be  made  immediately. 
Failure  to  comply  with  EPA's  request 
would  result  in  revocation  of  the 
exemption  from  the  requirement  to 
submit  a  notification. 

A  performance  standard  approach 
such  as  that  outUned  above  may  be 
questioned  as  being  somewhat  "vague," 
and  therefore  not  having  much 
regulatory  utility.  EPA  bsUeves  that  the 
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standard  provided  is  sufficiently  clear 
for  its  intended  purpose,  while 
providing  flexibility  and  discretion  to 
the  researcher.  EPA  believes  this  less 
prescriptive,  perframance  standard 
approach  is  less  burdensome  than  other 
alternative  approaches  to  defining  what 
constitutes  a  contained  facility,  while 
still  meeting  the  objective  of  ensuring 
adequate  containment. 

The  Agency  is  also  considering 
whether  minimal  recordkeeping  to 
document  the  selection  and  use  of  the 
containment  and  inactivation  controls 
should  be  required  for  eligibility  for  the 
exemption.  Specifically,  EPA  is 
considering  whether  S  172.45(e)(2) 
should  be  modified  and  S  172.45(e)(3) 
should  be  added  as  follows: 

(2)  The  selection  of  containment  and 
inactivation  controls  shall  be  approved  In 
writing  by  an  authorized  official  of  the 
organization  that  is  conducting  the  test  prior 
to  commencement  of  the  test. 

(3)  Records  shall  \m  maintained  describing 
the  selection  and  use  of  the  contaitunent  and 
inactivation  controls  that  will  be  used  during 
the  test.  These  records  shall  be  made 
available,  upon  request,  for  inspection  at  the 
test  facility.  In  addition,  these  records  shall 
be  submitted  to  EPA  at  the  EPA's  written 
request  and  within  the  timeframe  speciTied  in 
EPA's  request 

Under  such  an  option,  the  individual 
or  institution  would  maintain  records 
demonstrating  that  the  choices  made 
were  appropriate  for  ensuring  the 
testing  is  adequately  contained.  The 
type  of  information  that  would  be  in 
these  records  would  include:  An 
identification  of  the  microorganism,  a 
description  of  the  containment  and 
inactivation  measures  selected,  and  a 
brief  statement  of  why  these  measures 
were  selected.  The  controls  selected 
could  be  indicated  by  a  simple  reference 
to  existing  standards,  such  as  the 
containment  levels  described  in  the  NIH 
Guidelines.  Such  a  proposal  would 
require  the  researcher  to  keep  records 
showing  adequate  containment,  but 
would  allow  the  researcher  flexibility  to 
decide  what  specific  records  should  be 
kept. 

Those  people  who  favor  a 
recordkeeping  provision  believe  it  need 
not  be  overly  burdensome  nor  require  a 
signiRcant  change  in  the  activities  of 
researchers.  Recordkeeping  is  currently 
an  accepted  standard  practice  among 
those  conducting  research  in  contained 
facilities  under  the  NIH  Guidelines.  In 
most  cases,  laboratory  notebooks 
normally  kept  in  the  course  of  research 
should  contain  the  information  that 
would  be  required  by  this  provision. 
The  level  of  recordkeeping  to  document 
the  use  of  the  controls  selected  for 
containment  and  inactivation  would  be 


at  the  discration  of  th«  iWMidMr.  TIm 
extent  of  recordkMping  would  b* 
correlated  with  the  cfaaraclaristici  of  th« 
microorganism  and  itandaid  pradioM 
employed  to  addrass  concarot.  Thus. 
documentation  could  range  firom 
identification  of  routine  standard 
operating  procedures,  to  ipedfic 
notations  in  laboratory  notebooks,  to 
daily  log  entries  for  microorganisms  that 
present  the  greatest  concerns. 

Others  beheve  that  records  showing 
adequate  containment  was  selected  and 
employed  are  unnecessary,  because  the 
probability  that  microbial  pesticides 
released  from  laboratories  or 
greenhouses  would  subsequently 
establish  in  the  environment  in  a 
manner  harmful  to  humans  or  the 
environment  is  so  low  that  the 
additional  burden  of  a  recordkeeping 
requirement  is  not  warranted.  They 
believe  recordkeeping  may  increase  the 
costs  of  research,  and  place  a 
requirement  on  those  who  are  supposed 
to  be  exempt  under  this  proposal.  They 
also  believe  it  to  be  inconsistent  with 
the  rest  of  EPA's  proposal  which 
reduces  burden  and  provides  regulatory 
relief.  These  opponents  would  argue 
that  the  recorcUceeping  requirement  by 
its  existence  increases  the  Federal 
presence  in  the  laboratory,  even  if  EPA 
does  not  routinely  inspect  the  records, 
and  this  may  be  a  disincentive  to 
researchers.  Finally,  they  question 
whether  EPA  should  spend  its  limited 
resources  determining  if  records  have 
been  kept;  rather,  they  assert  higher 
priority  risk  considerations  should  be 
the  focus  of  EPA's  efforts. 

EPA  is  requesting  comment  on  these 
issues  and  the  merits  of  its  proposed 
approach  on  containment  in  Unit  VIII.D. 
of  this  preamble.  In  addition,  the 
Agency  is  requesting  comment  on 
whether  minimal  recordkeeping  to 
document  the  selection  and  use  of  the 
containment  and  inactivation  controls 
should  be  a  required  element  for  the 
exemption. 

B.  Exemptions  from  the  Notification 
Bequirement 

The  Agency  has  included  in  the 
proposal  at  §  172.52,  a  mechanism  for 
exempting,  as  information  warranting 
such  action  becomes  available,  certain 
subgroups  of  microbial  pesticides  from 
the  notification  requirement.  This 
provision  allows  EPA,  on  its  own  or  in 
response  to  a  petition,  to  initiate 
rulemaking  to  exempt  a  specific 
individual  microbial  pesticide  or  a  class 
of  microbial  pesticides  from  the 
notification  requirement.  The 
exemption,  which  could  be  used  in 
conjunction  with  any  of  the  three 
options,  would  be  based  on  supporting 


infonnation  that  would  allow  the 
Agency  to  conclude  that  the  microbial 
pesticide  would  not  pose  unreasonable 
adveiae  effects  to  human  health  or  the 
•nviionment.  This  provision  was  part  of 
the  January  1989  draft;  no  adverse 
comments  were  received  on  this 
provision. 

VI.  Summary  and  Findings 

EPA  has  reviewed  various 
possibihties  for  addressing  small-scale 
testing  of  microbial  pesticides,  and  has 
concluded  that  the  regulatory  scheme 
included  in  this  proposal  is  adequate  to 
protect  human  healtn  and  the 
environment  from  unreasonable  adverse 
efiiects.  In  arriving  at  this  conclusion, 
EPA  has  taken  into  account  its 
interactions  with  other  Federal  agencies, 
comments  received  from  various 
sectors,  and  its  own  experiences  with 
risk  issues  associated  with  microbial 
pesticides,  particularly  its  experiences 
since  1984  with  reviewing  small-scale 
tests  using  microbial  pesticides.  The 
Agency  has  also  been  mindful  of  the 
potential  in  this  area  for  the 
development  of  generally  safer,  more 
beneficial  pesticides,  and  the  need  to 
strike  "a  balance  between  facilitating— 
or,  at  a  minimum,  not  unduly 
impeding — pesticide  research  and 
development  and  protecting  against 
human  and  environmentdl  injury"  (39 
FR  11306,  March  27. 1974). 

Perhaps  the  most  critical  factor  in  the 
Agency's  decisionmaking  process  is  the 
selection  of  an  appropriate  scojw  of 
coverage.  All  three  scope  options 
address  issues  likely  to  be  relevant  to 
small-scale  use  of  microbial  pesticides; 
however,  the  options  differ  in  the 
breadth  of  microbial  pesticides  covered 
with  regard  to  the  starting  point  for 
analysis,  the  lunds  of  risk  issues 
addressed,  the  extent  of  site-specific 
analysis,  who  performs  the  analysis,  and 
the  extent  to  which  additional  measures 
may  be  necessary  for  consistent, 
effective  implementation. 

EPA  believes  that  while  Options  1 
and  3  provide  risk-based  definitions  for 
the  scope  of  coverage,  each 
accomplishes  the  goal  of  identifying 
subject  microbial  pesticides  in  a 
different  way.  Option  1  incorporates  an 
inclusionary  definition  that  is  designed 
to  minimize  regulatory  burden  by 
directly  identifying  the  specific 
microbial  pesticides  covered  by  the 
regulation.  It  has  the  highest  degree  of 
regulatory  clarity,  and  thus,  is  more 
easily  understood  and  used  by  the 
researcher  (or  research  institution)  and 
EPA.  Moreover,  because  the  majority  of 
the  analysis  to  determine  whether 
notification  is  required  has  been  made 
by  EPA,  Option  1  requires  less  analysis 
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by  the  researcher  and  fewer  measures  to 
ensure  effective  implementation. 

Options  2  and  3  are  exclusionary 
deHnitions  in  that  they  provide  broad 
general  defmitions  that  are  subsequently 
narrowed  by  exclusions.  These  are  in 
turn  modified  by  explanatory  footnotes 
to  provide  the  necessary  specificity  for 
regulatory  use.  EPA  is  concerned  that 
these  options  may  introduce  various 
degrees  of  complexity  that  could  render 
the  regulation  more  difficult  to 
interpret,  understand,  and  use  than 
would  be  the  case  with  Option  1.  This 
complexity  could  ultimately  result  in 
both  the  Agency  and  the  regulated 
community  expending  valuable 
resources  to  clarify  whether  a  given 
microbial  pesticide  is  within  the  scope. 
In  particular,  Option  3  involves  site- 
specific  analysis  by  the  researcher  to 
determine  notiHcation  status  and  the 
Agency  believes  that  procedure  may  be 
associated  with  relatively  higher  cost 
and  effort  relative  to  either  Option  1  or 
2.  However,  by  taking  a  broader  range  of 
factors  (including  site-specific  factors) 
into  account,  Option  2  may  provide  the 
opportunity  for  a  broader  range  of  tests 
to  be  excluded  from  the  notification 
requirement. 

EPA  believes  that  satisfaction  of  the 
unreasonable  adverse  effects  criterion 
for  Options  1  and  2  can  be  achieved 
without  requiring  additional 
implementation  procedures.  However, 
for  Option  3.  the  Agency  currently 
believes  that  a  determination  of  no- 
unreasonable-adverse-effects  should  be 
premised  on  inclusion  of  specific 
implementation  procedures,  specincally 
guidance  to  researchers  and  third  party 
review,  to  assure  the  adequacy  of  the 
decision  on  the  notification  status  of  the 
microbial  pesticide. 

Considering  all  factors,  including  the 
four  priniciples  enunciated  in  the 
"Report  on  National  Biotechnology 
Policy,"  the  HFRA  SAP  and  BSAC 
recommendations  and  public 
comments,  EPA  prefers  Option  1.  The 
Agency  believes  Option  1  identifies  the 
appropriate  microbial  pesticides  for 
notification,  most  reduces  the  burden 
for  the  researcher,  and  has  the  highest 
degree  of  effective  regulatory  utility. 

The  proposed  regulatory  scheme 
includes  specific  procedures  to  be 
followed  by  EPA  and  submitters  in 
order  to  facilitate  an  expeditious  and 
effective  screening  process.  Similarly, 
flexible  data  requirements  are  included 
to  provide  the  information  necessary  for 
the  Agency  to  review  the  proposed 
testing.  EPA  believes  that,  taken 
together,  the  proposed  scope  of 
coverage,  procedures,  and  data 
requirements  are  sufficient  to  allow  the 
Agency  to  screen  small-scale  testing  of 


microbial  pesticides  in  a  manner  that 
will  adequately  protect  human  health 
and  the  environment.  Therefore, 
experimental  use  of  microbial  pesticides 
as  described  in  this  proposal  will  not 
pose  unreasonable  adverse  effects. 

Finally,  in  order  to  reduce  the 
regulatory  burden  at  this  stage  of 
pesticide  development,  the  proposal 
contains  several  provisions  for 
exempting  certain  microbial  pesticides 
from  review,  including  an  exemption 
mechanism  that  would  allow  the 
Agency  to  further  reduce  the  scope  of 
coverage  at  a  later  date. 

EPA  continues  to  believe  that  small- 
scale  tests  of  microbial  pesticides 
adequately  contained  in  research 
facilities  are  unlikely  to  pose 
unreasonable  adverse  effects  to  human 
health  or  the  environment,  and  therefore 
do  not  warrant  review.  EPA  also 
believes  that  it  should  not  continue  to 
review  small-scale  use  of  nonindigenous 
microbial  pesticides,  not  otherwise 
captured  within  the  scope,  since  at  this 
time  EPA  has  not  been  able  to  identify 
any  pesticides  in  this  category  that  raise 
risk  concerns  that  are  not  already  being 
reviewed  by  other  Federal  agencies. 
Therefore.  EPA  believes  that  the  risk/ 
benefit  analysis  for  these  pesticides 
results  in  a  conclusion  that  use  of  them 
is  unlikely  to  cause  unreasonable 
adverse  effects. 

VII.  Statutory  and  Other  External 
Review 

A.  EPA  Biotechnology  Science  Advisory 
Committee 

The  BSAC  met  on  September  7, 1990, 
to  review  and  comment  on  the  issue  of 
scope  of  coverage  of  microbial 
pesticides  for  notification  before  small- 
scale  testing.  The  BSAC  was  provided 
with  an  issue  paper  that  presented  and 
described  two  scope  definitions.  After 
reviewing  the  two  scope  definitions,  the 
BSAC  developed,  with  annotation,  the 
following  definition  for  the  Agency's 
consideration: 

"Microbial  pesticides^  whose 
pesticidal  properties  have  been 
imparted,  enhanced,  or  modified  by 
alteration  of  the  genome  would  be 
subject  to  oversight  before  small-scale 
testing,  with  the  exception  of: 

1.  Microorganisms  modified  solely:  (a) 
Through  chemical  and  physical 
mutagenesis;  (b)  by  movement  of 
nucleic  acids  using  the  physiological 
processes*  of  transduction  or 


conjueation;  (c)  by  movement  of  nucleic 
acids  by  transformation  between 
organisms  that  engage  in  natural 
exchange;''  (d)  by  plasmid  loss  or 
spontaneous  deletion;  and  (e)  by 
anastomosis. 

2.  Microorganisms  modified  solely  by 
point  mutaUons,  deletions,  or 
rearrangements  of  sequences  (i.e., 
translocation  and  inversions)  within  a 
single  genome,"  including  its 
extrachromosomal  elements. 

3.  Microorganisms  modified  as  in  1  or 
2  above  that  also  have  been  modified  by 
the  introduction  of  noncoding, 
nonexpressed  nucleotide  sequences  that 
cause  no  phenotypic  or  physiological 
changes  in  the  recipient 
microorganism."* 

The  BSAC  recommended  this  scope  of 
coverage  in  their  final  report  dated 
November  14, 1990. 
EPA  Response:  The  Agency  has  not 
provided  this  specific  definition  as  an 
option  for  discussion  in  this  preamble 
because  it  is  encompassed  by  Options  1 
and  2.  Several  of  the  BSAC's  specific 
recommendations  have  been 
incorporated  in  drafting  Options  1  and 
2. 

B.  FIFRA  Scientific  Advisory  Panel 

Pursuant  to  section  25  of  FIFRA,  a 
Subpanel  of  the  FIFRA  SAP  reviewed 
drafts  of  these  proposed  part  172 
regulations  in  public  meetings  held 
November  22, 1988,  and  September  28. 
1990.  In  1988,  the  Subpanel  agreed  with 
the  Agency's  overall  intent  in  revising 
40  CFR  part  172.  but  believed  it  was 
premature  to  codify,  at  that  time,  the 
scope  of  microbial  pesticides  to  be 
subject  to  notification  at  the  small-scale 
testing  stage.  The  Subpanel  believed 
that  EPA  oversight  should  continue 
under  the  existing  1984  and  1986  policy 
statements  until  after  the  Agency  had 
the  opportunity  to  consider  the  reports 
under  development  at  that  time  by  the 
NAS  and  the  ESA. 

The  NAS  and  ESA  reports  were  to 
address  criteria  for  the  assessment  of 
potential  impacts  related  to  the  release 


'  The  SubcommiltM  suggest!  EPA  should  add  a 
footnote  referring  to  active  ingredients.  (Note: 
Specifically,  the  Subcommittee  wished  to  ensure 
that  consideration  of  microbial  pesticides  included 
both  the  active  ingredients  and  any  inerts.l 

*  "By  physiological  processes"  means  there  has 
been  no  directed  addition  to,  rearrangement  of,  or 


removal  of  nucleic  acids  from  the  nucleotide 
sequences  that  are  introduced. 

^  The  Agency  should  develop  a  definition 
specifically  addressing  physiological  processes  as 
applied  to  transformation  such  that  only 
transformations  between  microorganisms  that 
exchange  genetic  material  in  nature  are  excluded. 

*  A  "single  genome"  means  the  genome  of  a 
single  isolate  or  a  single  strain,  or  a  single  species 
with  "species"  defmed  as  organisms  sharing  a 
certain  (to  be  defined]  percentage  of  DNA 
relatedness  as  demonstrated  under  supra-optimal 
conditions  for  DNA  reassociatioo. 

*  "Noncoding.  nonexpressed  nucleotide 
sequences  that  cause  no  phenotypic  or 
physiological  changes  in  the  recipiaol 
microorganism"  means  sequences  not  involved  in 
gene  expression  or  replication. 
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of  genetkaUy  modified  mkroorganisms. 
These  reports  have  now  been  pu^lidrad, 
and  the  Agency  has  considered  tbem  in 
developing  this  proposed  rule.  In  its 
final  written  repot  (November  1988). 
the  Subpanel  also  made  sevefsl  specific 
recommendations  oti  the  1988  draft 
proposed  regulation.  These 
recommendations,  together  with  the 
Agency's  response,  are  avail^le  in  the 
public  docket. 

Subsequently,  the  S\d>panel  reviewed 
end  commented  on  a  draft  proposal 
(dated  September  4. 1990)  and  an 
addendum  which  together  outlined 
three  approaches  for  defining  the  scope 
of  coverage  for  microbial  pesticides.  The 
September  1990  draft  proposal 
contained  the  same  two  definitions  of 
scope  reviewed  by  the  BSAC  and  the 
addendum  contained  the  scope 
language  developed  by  the  BSAC  as 
presented  above  in  section  A  of  this 
Unit.  In  its  final  report  (dated  October 
9. 1990),  the  Subpanel  strongly 
supported  the  timely  promuvation  of 
part  172,  and  noted  that  EPA^s 
leadership  in  this  area  is  "important  to 
bring  focus  to  this  topic  for  the  benefit 
of  industry,  government  and  public- 
interest  eroups."  The  SAP  Subpanel 
also  made  several  specific 
recommendations  which  are  discussed 
below,  together  with  the  Agency's 
response. 

1.  With  regard  to  the  three  scope 
definitions,  the  Subpanel  concluded 
that  the  proposals  now  embodied  in 
Options  1  and  2,  as  well  as  the  BSAC 
attempt  to  merge  the  two  into  a  single 
approach,  were  all  potentially 
acceptable.  Ho%vever,  the  maiority  of  the 
Subpanel  preferred  the  scope  embodied 
by  c5ption  1.  The  Subpanel  explained 
their  preference  as  follows:  "(i)  This  is 
the  clearest  statement  defining  the 
group  of  microbial  pesticides  that 
require  oversight,  (ii)  it  defines  a 
slightly  more  appropriate  group  for 
oversight  than  Option  2  or  the  BSAC 
approMrh  by  includii>g  organisms  that 
contain  certain  deletions,  (iii)  it  is  risk- 
based  and  focuses  on  the  qualities  of  the 
product,  and  (iv)  it  appears  to  allow  less 
opportunity  for  unintended  gaps  in 
oversight."  Finally,  the  Subpanel 
recommended  that  the  notification 
requirement  should  include  organisms 
containing  any  introduced  nucleotide 
sequences  produced  by  restriction 
enzymes. 

EPA  Response:  Each  of  the  scope 
alternatives  reviewed  by  the  SAP 
(Options  1  and  2)  ofiara  certain 
advantages  and  disadvantages.  EPA 
agrees  with  the  Subpanel's 
recommendation  and  believes  that  on 
balance.  Option  1  comes  the  closest  to 
meeting  the  Agency's  requirements  for 


regulatory  clarity  and  scientific 
soundness. 

2.  The  Subpanel  stated  that  because 
some  deletions  may  lead  to  large 
alterations  in  virulence  and/or  in  boat 
range,  host-associated  microbial 
pesticides  obtained  by  deletion  should 
not  be  exempted  from  notification 
before  small-scale  testing. 

EPA  Response-.  With  respect  to  coverage 
of  microbial  pesticides  obtained  by 
deletion,  the  Agency  agrees  (See  Unit 
IV.B.l.  of  this  preamble)  with  the 
Subpanel  that  certain  deletions  or 
rearrangements  of  genetic  material 
within  a  single  genome  could  impart  or 
enhance  characteristics  of  potential 
concern  (e.g.,  expanded  host  range  or 
virulence).  Option  1  has  beffli  developed 
to  include  these  microbial  pesticides  for 
coverage.  However,  as  noted  by  the 
Subpanel,  the  long-term  survival  and/or 
competitiveness  of  these  kinds  of 
organisms  may  be  compromised  by  the 
modification.  Therefore,  one  could 
argue  that  they  may  not  warrant 
notification  before  small-scale  testing. 
The  Agency  has  requested  comment 
(See  Unit  Vffl.G.  of  this  preamble)  on 
excluding  some  or  all  of  these 
microorganisms  frx>m  coverage  at  the 
small-scale  testing  stage. 

3.  The  Subpanel  reconunended  that 
coverage  should  include  those 
situations  where  there  has  been  directed 
addition  to,  rearrangement  of,  or 
removal  of  nucleic  acids  from  the 
nucleotide  sequences  that  are 
introduced  into  a  microbial  pesticide 
regardless  of  how  the  genetic  material  is 
introduced  into  the  recipient 
microorganism. 

EPA  Response:  EPA  agrees  with  the 
Subpanel's  suggestion,  and  Options  1 
and  2  have  been  developed  to  be 
consistent  with  this  recomniendation. 

4.  The  Subpanel  suggested  that  for  a 
claim  of  natural  genetic  exchange  to  be 
acceptable,  the  exchange  must  occur 
under  physical/chemical  conditions 
typical  of  the  organism's  natural  habitat 
and  that  the  recipient  organism  and  the 
organism  that  is  the  source  of  the  DNA 
must  coexist  in  the  same  habitat  in 
nature.  In  addition,  the  Subpanel 
concluded  that  claims  of  natural  genetic 
exchange  and  anastomosis  made  for  the 
purpose  of  the  scope  definition  must  be 
evaluated  within  the  context  of  the 
natural  frequency  of  these  events,  so  as 
not  to  include  those  that  occur  only  very 
rarely,  and  when  the  microorganisms 
are  kept  under  stringent  selection     . 
conditions. 

EPA  Response-.  The  Agency  agrees  wth 
the  Subpemel's  recommendation 
concerning  clarification  of  the  term 
"natural  exchange."  To  achieve  the 
intent  of  this  recomnMndation.  the 


Agency  has  developed  Option  2  such 
that  the  movement  ot  nucleic  adds  by 
physiologica]  processes  is  limited  by 
three  conditions:  Recipient 
microorganisms  must  not  have  lost  their 
ability  to  recognize  and  cleave  foreign 
genetic  material;  must  not  have  been   . 
exposed  to  ccmditions  to  induce 
competence  artificially;  and  the 
nucleotide  sequences  that  are  moved 
must  not  have  been  altered. 

5.  With  regard  to  the  BSAC  comments 
on  the  issue  of  scope  (See  Unit  VI1.A.  of 
this  preamble),  the  Subpanel 
recommended  that  the  definition  of  a 
single  genome  be  restricted  to  a  single 
strain.  They  did  not  beheve  it  should  be 
broadened  to  encompass  a  species 
concept  for  the  definition. 

EPA  Response-.  EPA  agrees  with  the 
Subpanel's  recommendation  on  the 
definition  of  a  single  genome.  The 
Agency  believes  that  a  broader 
definition  could  possibly  allow  for  the 
exclusion  of  microbial  pesticides  that 
warrant  coverage  before  small-scale 
testing.  In  addition,  a  definition  of 
genome  based  on  "percentage  of  DNA 
relatedness  as  demonstrated  under 
supraoptimal  conditions  for  DNA 
reassociation"  would  be  difficult  and 
costly  to  implement.  As  a  resuh. 
genome  is  defined  in  Option  2  as  the 
"sum  total  of  chromosomal  and 
extrachromosomal  genetic  material  of  an 
isolate  and  any  descendants  derived 
under  axenic  culture  conditions  from 
that  isolate."  This  focus  of  attention  on 
the  strain,  as  defined  above,  recognizes 
the  differences  in  risk  potentials  that 
may  exist  between  strains  of  the  same 
species,  and  is  also  consistent  with  the 
manner  in  which  microbial  fiesticides 
are  handled  under  FIFRA  for  the 
purpose  of  pesticide  product 
registration. 

6.  The  Subpanel  noted  that  the 
"environmental  release  of  microbial 
pesticides  could  be  made  more 
acceptable  if  the  organisms  were 
engineered  with  unique  genetic  markers 
that  enable  their  detection  to  a  high 
level  of  sensitivity  in  the  environment 
and,  where  possible,  selection  from  the 
population  of  ambient  organisms."  The 
Subpanel  recommmided  that  EPA 
consider  requiring  such  markers  for 
microbial  pesticides  to  be  used  in  small- 
scale  field  tests. 

EPA  Response:  The  Agency 
acknowledges  the  benefits  that  could 
accrue  from  requiring  that  certain 
microbial  pesticides  be  engineered  with 
unique  genetic  markers,  and  has 
carefully  considered  including  such  a 
requirement  in  this  proposal.  The 
Agency  believes  that  there  may  be 
instances  where  compliance  with  such 
a  requirement  could  pose  technical 
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difficulties  that  outweigh  the  benefits  of 
having  the  microbial  pesticide  so 
marked. 

The  draft  proposal  reviewed  by  the 
Subpanel  already  contained  the 
requirement  for  specific  identification 
and  detection  of  the  microbial  pesticide 
using  sensitive  detection  methods.  The 
Agency  has  added  language  in  this 
proposal  at  $  172.48  to  encourage 
researchers  to  mark  their  microbial 
pesticides  with  unique  genetic  markers 
that  enable  sensitive  identification  in 
the  environment.  The  Agency  may 
require  such  markers  on  a  case-specific 
basis. 

7.  In  response  to  an  EPA  question,  the 
Subpanel  indicated  that  the  data  and 
information  EPA  proposes  to  require  to 
support  an  assessment  (as  specified  in 
the  September  1990  draft)  were 
appropriate,  and  offered  two  additional 
suggestions.  First,  the  Subpanel 
suggested  it  would  be  usefiiUo  have  an 
explicit  statement  calling  for  a  literature 
review  of  information  available  on 
relevant  aspects  of  the  ecology  and 
biology  of  the  parent  organisms.  Second, 
the  Subpanel  suggested  that  EPA  review 
the  USDA's  Agricultural  Biotechnology 
Research  Advisory  Committee  (ABRAC) 
guidelines  and  establish  as  much 
consistency  as  possible. 
EPA  Response:  With  regard  to  the  first 
suggestion,  the  Agency  has  included 
language  at  §  172.48  of  this  proposal 
concerning  the  need  to  provide 
information  on  relevant  aspects  of  the 
ecology  and  biology  of  the  parent 
organism(s).  Concerning  the- second 
suggestion,  the  Agency  agrees  that 
consistency  among  Federal  agencies  is 
desirable  and  is  working  with  other 
agencies  to  achieve  the  consistency 
attainable  in  light  of  the  various  statutes 
and  guidelines  used  to  oversee 
biotechnology  products. 

8.  The  Subpanel  noted  that 
responsibility  for  oversight  of  the 
introduction  into  the  environment  of 
potentially  harmful  microbiological 
agents  is  split  among  several  Federal 
agencies,  particularly  EPA  and  USDA. 
Therefore,  the  Subpanel  recommended 
that  EPA,  along  with  the  other 
appropriate  regulatory  agencies,  adopt  a 
more  formal  mechanism  to  ensure  close 
coordination  of  the  agencies  and  to 
avoid  gaps  in  regulatory  coverage. 
EPA  Besponse:  The  Agency  believes 
that  coordination  among  Federal 
agencies  for  the  review  and  approval  of 
small-scale  testing  has  been  efficient 
and  successful  thus  far.  However,  EPA 
agrees  that  a  more  formal  mechanism  for 
coordination  may  be  appropriate  and 
has  initiated  work  with  the  appropriate 
groups  to  develop  such  a  coordination. 


C.  U.S.  Congress  and  U.S.  Department 
of  Agriculture 

In  accordance  with  FIFRA  section  25. 
a  draft  of  this  proposed  regulation  was 
submitted  in  June  1988  to  the  U.S. 
Congress  and  USDA.  USDA  provided 
written  comments  on  that  draft  in 
September  1988.  These  comments, 
together  with  the  Agency's  response,  are 
available  in  the  public  docket. 

In  July  1991,  a  second  draft  of  the 
proposed  regulation  (dated  June  28. 
1991)  was  submitted  to  the  U.S. 
Congress  and  USDA.  USDA  provided 
written  comments  on  that  draft  on 
November  1, 1991.  USDA  strongly 
supported  "EPA's  intent  to  eliminate 
any  unnecessary  burden  on  research 
activity  which  could  impede  the 
development  of  useful  alternative 
pesticide  products,"  commended  the 
Agency  for  defining,  in  Options  1  and 
2,  a  risk-based  scope  of  organisms  to  be 
covered,  and  agreed  with  EPA  that 
scope  Option  1  is  preferable  for  use 
under  FIFRA.  USDA  also  agreed  that 
EPA  should  review,  prior  to  small-scale 
testing,  those  nonindigenous  microbial 
pesticides  that  may  pose  a  potential  for 
significant  risk  to  human  health  or  the 
environment  that  are  not  otherwise 
reviewed  by  another  Federal  agency, 
provided  that  a  category  of  such 
microorganisms  can  be  identified.  In  its 
comments,  USDA  indicated  that  it  was 
not  aware  of  any  such  category  of 
microorganisms.  USDA  also  provided 
several  specific  suggestions  which  are 
discussed  below,  together  with  the 
Agency's  response. 

1.  USDA  indicated  that  some  of  the 
discussion  in  the  preamble  could  be 
interpreted  to  suggest  that  EPA  believes 
that  high  risks  are  routinely  associated 
with  testing  microbial  pesticides. 
Understanding  that  this  is  not  EPA's 
position,  USDA  suggested  several 
editorial  changes  to  reflect  more 
accurately  EPA's  position.  USDA  also 
stated  that  it  would  be  helpful  to 
include  in  the  preamble  a  more 
complete  presentation  of  the  potential 
risks  to  be  addressed  by  the  notification 
scheme  as  well  as  an  indication  of 
which  risk  concerns  are  addressed  by 
other  Federal  authorities. 
EPA  Response-.  EPA  believes  that  testing 
with  microbial  pesticides  will  not 
routinely  pose  high  risks  to  human 
health  or  the  environment  and  the 
preamble  has  been  modified  as 
recommended. 

EPA  agrees  that  it  is  important  to 
provide  a  discussion  of  the  kinds  of 
concerns  to  be  addressed  by  the 
notification  scheme.  The  Agency  has 
chosen  to  discuss  this  area  in  the 
context  of  the  analysis  of  the  options  for 


scope  of  microorganisms  to  be  subject  to 
notification.  Thus,  in  Unit  IV .B.  of  the 
preamble,  the  Agency  has  developed  an 
in-depth  discussion  of  specific 
concerns,  and  the  manner  in  which  they 
are  addressed. 

2.  USDA  responded  fiavorably  to  the 
discussion  of  rationales  for  scope 
Options  1  and  2,  but  feh  that  the 
disciission  could  be  improved  by 
replacing  or  modifying  a  reference  to 
Dutch  Elm  disease  in  order  to  more 
accurately  illustrate  potential  risk  from 
the  introduction  of  a  microbial 
pesticide. 

EPA  Response:  EPA  has  modified  the 
discussion  as  recommended. 

3.  USDA  stated  its  belief  that  the 
definition  of  pesticidal  property  as  it 
appeared  in  the  June  28, 1991  draft, 
"any  characteristic  exhibited  by  a 
microorganism  that  contributes  to  the 
ability  of  the  microorganism  to  prevent, 
destroy,  repel,  or  mitigate  a  pest  or  to 
act  as  a  plant  regulator,  defoliant,  or 
desiccant."  was  too  broad  and  seemed 
"to  go  beyond  the  intent  of  FIFRA  in 
defining  pesticidal  properties."  USDA 
expressed  concern  fiiat  the  definition 
might  expand  the  definition  of  pesticide 
to  cover  microorganisms  that  have  not 
in  the  past  been  regulated  under  FIFRA 
as  pesticides.  For  example.  USDA  was 
concerned  that  the  definition  "might  be 
applied  to  plant-associated 
microorganisms  modified  solely  for  the 
purpose  of  improving  their  ability  to 
perform  natural  functions  associated 
with  plant  growth  protection." 

EPA  Response:  EPA  agrees  with  USDA 
that  the  term  "pesticidal  property"  as 
used  in  Options  1  and  2  in  this 
proposed  regulation  should  be 
consistent  with  FIFRA  and  the  Agency 
did  not  intend  to  suggest  an 
enlargement  of  the  scope  of 
microorganisms  subject  to  FIFRA. 
Whether  a  microorganism  is  subject  to 
FIFRA  authority  depends  on  whether  it 
falls  within  the  statutory  definition  of  a 
pesticide,  which  cannot  be  extended  by 
promulgation  within  a  regulation.  To 
address  the  USDA's  concern  of  a 
perception  of  an  enlargement,  however, 
the  Agency  has  modified  the  definition 
of  "pesticidal  property"  to  focus  on 
characteristics  contributing  to  the 
intentional  use  of  the  microorganism  to 
prevent,  destroy,  repel,  or  mitigate  any 
pest  or  intended  for  use  as  a  plant 
growth  regulator,  defoliant,  or  desiccant. 

With  regard  to  plant  associated 
microorganisms,  such  microorganisms 
would  only  be  subject  to  FIFRA  if  they 
met  the  statutory  definition  of  pesticide. 
Once  a  plant-associated  microorganism 
is  determined  to  be  a  pesticide,  it  would 
only  be  subject  to  notification  if  it  met 
the  conditions  specified  in  EPA's  final 


5895 


Federal  Rcf^ster  /  Vol.  58.  No.  13  /  Friday.  January  22.  1993  /  Proposed  Rules 


•cope.  It  is  not.  and  has  never  been, 
EPA's  intention  to  broaden  the 
definition  of  pesticide  by  the  terms  used 
in  this  proposed  regulation.  EPA 
believes  that  the  language  modiBcation 
discussed  above  will  clarify  the 
Agency's  position. 

4.  USDA  stated  that  a  requirement  to 
maintain  records  describing  the 
selection  and  use  of  containment  and 
inactivation  controls  is  not  JustiRed.  and 
is  so  vague  as  to  not  have  much 
rcwulatory  utility. 

EPA  Fesponse-.  EPA  has  more  fully 
developed  the  preamble  discussion  (See 
Unit  V.A.  of  this  preamble)  to  clarify  the 
provision  on  the  selection  and  use  of 
containment  and  inactivation  controls, 
and  the  advantages  and  disadvantages  of 
the  provision,  and  has  modified  the 

Tlatory  text, 
terms  of  the  comment  that  the 
provision  is  vague,  EPA  reiterates  its 
perception  that  this  less  prescriptive, 
performance  standard  approach  is  less 
burdensome  than  other  alternative 
approaches  to  deflning  what  constitutes 
a  contained  facility,  while  still  meeting 
the  objective  of  ensuring  adequate 
containment. 

5.  USDA  provided  several  comments 
concerning  the  requirements  for  a 
notification  in  §  172.48  of  the  proposal. 
USDA  suggested  that  the  request  to 
provide  "Means  and  limit  ot  detection 
using  the  most  sensitive  and  spedRc 
methods  available"  was  not  appropriate 
for  "risk  screening  during  notification." 
Additional  comments  focused  on  the 
need  for  unique  genetic  markers,  use  of 
data  from  the  scientiGc  literature,  and 
the  identification  of  habitat  for 
endangered  species. 

EPA  Response-.  EPA  believes  that  the 
use  of  sensitive  and  specific  detection 
methods  is  essential,  but  agrees  that 
there  will  be  instances  where  use  of  the 
"most  sensitive  and  specific  methods 
available"  may  not  be  warranted. 
Therefore,  this  provi.<non  has  been 
modi  Red  to  more  clearly  reflect  the 
Agency's  position.  EPA  also  ag.'ees  with 
USDA's  additional  comments,  and  has 
modified  §  172.48  accordingly. 

6.  hi  §  172.50(a),  EPA  states  that  the 
Agency  will  review  each  notification 
within  90  days.  USDA  noted  that  this 
section  further  states  that  "under  no 
circumstances  shall  the  proposed  test 
proceed  until  the  submitter  has  received 
notice  from  EPA  of  its  approval...." 
USDA  interpreted  this  latter  statement 
as  giving  EPA  unlimited  review  time, 
and  suggested  that  it  be  deleted. 

EPA  Response:  EPA  is  committed  to 
reviewing  Notifications  in  an 
expeditious  manner.  EPA  believes  that 
the  regulation  formalizes  this 
commitment,  rather  than  providing 


unlimited  review  time  and  has  therefore 
not  deleted  the  phrase. 

Vin.  Request  for  Comment 

The  Agency  is  requesting  comment  on 
this  proposed  rule  only  to  the  extent 
that  it  would  amend  or  change  the 
existing  regulations.  The  Agency  is  not 
soliciting  comments  oa  provisions  of 
the  existing  regulations  that  would  not 
be  changed  by  this  proposal. 
Specifically,  and  notwithstanding  the 
inclusion  of  some  of  the  existing 
language  from  40  CFR  172.3  in  this 
proposal,  the  Agency  will  only  entertain 
comments  to  the  extent  that  they 
address  the  proposed  changes  in  that 
section.  40  CFR  172.3  is  reproduced  in 
its  entirety  solely  for  clarity  and  to 
facilitate  understanding  of  how  the 
changes  and  amendments  fit  within  the 
existing  regulatory  structure. 

A.  Scope  of  Coverage  for  the 
Notification  Scheme 

Under  the  1984  and  1986  Policy 
Statements,  notification  to  EPA  prior  to 
initiation  of  small-scale  testing  with  any 
genetically  modified  or  nonindigenous 
microbial  pesticide  is  required.  As 
described  in  Units  III.  and  IV.  of  this 
preamble,  the  Agency  now  believes  that 
a  smaller  subset  of  these  microbial 
pesticides  should  be  subject  to 
notification  prior  to  initiation  of  small- 
scale  testing  in  the  environment.  The 
Agency  recognizes  there  may  be 
multiple  approaches  for  identifying  the 
scope  of  coverage  and  has  discussed 
three  options  in  Unit  IV.  of  this 
preamble. 

The  Agency  requests  comment  on  the 
scientific  merit  of  Options  1  and  3  and 
the  extent  to  which  they  focus  attention 
on  risk  issues  that  warrant  consideration 
before  small-scale  testing.  Specifically, 
the  Agency  requests  comment  on  the 
regulatory  clarity  of  these  options, 
considered  in  light  of  the  definition  of 
terms  for  each  option,  the  variability  of 
the  criteria  for  determining  whether  a 
microbial  pesticide  is  covered,  the  level 
of  analysis  necessary  to  determine 
whether  a  microbial  pesticide  is 
covered,  and  any  explanatory  footnotes 
included  for  the  option.  The  Agency  is 
particularly  interested  in  commenters' 
opinions  regarding  ambiguity  or 
confusion  in  the  meening  or 
interpretation  of  terms  or  footnotes  for 
determining  whether  a  microbial 
pesticide  is  subject  to  notification.  Is  the 
Option  3  scope  definition  with  its 
footnotes  sufficient  for  the  researcher  to 
make  a  determination  on  the  need  for 
notification,  or  is  additional  guidance 
needed?  If  additional  guidance  is 
needed,  what  criteria  or  standards 


should  be  established  for  evaluating  the 
relevant  risk  concerns? 

The  Agency  also  requests  comment  on 
the  following  issues.  Is  the  inclusion, 
within  the  initial  scope  of  Option  3,  of 
microbial  pesticides  arising  from 
"natural  breeding"  appropriate?  With 
regard  to  Option  1,  does  the  somewhat 
higher  risk  probability  associated  with 
targeted  changes  resulting  fit)m 
deletions  and  rearrangements  of  genetic 
material  directly  contributing  to  the 
microorganism's  ability  to  act  as  a 
pesticide  justify  a  requirement  for 
notification  at  the  small-scale  testing 
stage? 

The  definition  of  "pesticidal 
properties"  in  Option  1  addresses  a 
broader  set  of  potential  risk  endpoints 
than  the  definition  of  "pesticidal 
activities"  in  Option  3.  "Pesticidal 
properties"  addresses  all  mechanisms, 
including  those  that  are  indirect,  by 
which  microbial  pesticides  prevent, 
repel,  destroy,  or  mitigate  a  pest,  or  act 
as  plant  regulators,  defoliants,  or 
desiccants.  "Pesticidal  activities" 
address  a  subset  of  mechanisms  (toxin 
production,  infactivity,  pathogenicity, 
or  virulence)  through  which  a 
microorganism  prevents,  repels, 
destroys,  or  mitigates  a  pest  or  acts  as 
a  plant  regulator,  defoliant  or  desiccant. 
Specifically  excluded  from  the 
definition  of  "pesticidal  activities"  in 
Option  3  are  noncytotoxic  modes  of 
action  such  as  those  brought  about  by 
niche  exclusion,  substrate  competition, 
or  nutrient  sequestration.  Is  the  broader 
range  of  risk'endpoints  addressed  by 
Option  1  appropriate,  or  is  the  Option 
3  focus  on  toxicity  and  host-pathogen 
interactions  sufficient? 

Option  3  has  a  broader  initial  range  or 
starting  point  than  Option  1  and  2. 
However,  it  is  probable  that  many  of  the 
microbial  pesticides  initially  covered 
will  ultimately  be  eligible  for  exclusion. 
Do  the  benefits  associated  with  this 
approach  outweigh  the  time  and  eff^ort 
expended  in  evaluating,  to  determine 
eligibility  for  exclusion,  the  microbial 
pesticides  captured  by  the  broader 
initial  starting  point? 

Are  the  Option  3  exclusions 
appropriately  focused  on  survivability, 
competitiveness,  and  genetic  mobility, 
or  should  other  characteristics  also  be 
taken  into  consideration?  Does  the 
second  exclusion  of  Option  3  provide 
sufficient  guidance  to  researchers  to 
allow  them  to  make  a  determination  of 
whether  their  test  is  eligible  for 
exclusion?  Is  there  sufficient  guidance 
to  allow  researchers  to  determine  that 
there  is  an  increase  in  pesticidal  activity 
when  a  microorganism  is  moved  from 
one  environment  to  another? 


FWwai  Itogater  /  Vol.  56.  Na.  W  /  Friday.  January  22,  1983  /  Propo«»d  Ruias 


SM7 


B.  Impkmenlation  Praceduret 

Unit  IV.B.4.  of  this  preamble 
discusses  rourmechanism»o{ 
implcmentatfon:  guidance, 
doeuRientBtion,  ftird-party  review,  and 
retention  of  records,  and  discusses  the 
merits  of  the  mechanisms  ibr  each  scope 
option.  It  also  indicates  the  relative 
need  for,  and  burden  asaeciated  with, 
each  component  fm  each  option.  The 
Agency  requests  comment  on  the 
relative  burden  posed  by  these 
implementation  procedures  Ibr  each 
option  in  light  of  the  benefits  deri-ved 
h'om  each  approach. 

EPA  is  considering  a  "points  to 
consider"  guidance  document  as  a  part 
of  Option  3  to  help  guide  researchers  in 
arriving  at  a  determination  on  whether 
to  notify  the  Agency  about  a  test.  Are 
there  appropriate  models  or  criteria  for 
this  guidance?  W^at  are  the  benefits  of 
issuing  such  guidance;  and  what 
burdens  (if  any)  would  such  guidance 
impose  on  the  research  community? 
EPA  also  solicits  comment  on  tha<need 
for  (and,  where  needed,  the  nature  off 
several  implementation  mechanisms, 
including  documentation,  mandatory 
third-party  review,  and  record  retention. 
In  commenting  on  these  mechanisms, 
EPA  is  particularly  interested  in  the 
likelihood  that  such  tests  could  cause 
harm,  the  burden  of  carrying  out  these 
procedures,  and  their  effect  on  researeh 
in  thi»area. 

EPA  also  solicits  comments  on  the 
merits  of  relying  on  the  scientific 
judgment  of  the  reseMcher  (and  the 
associated  institution]  in  assessing  the 
broad  range  of  hazard  and  exposure 
characteristics  associated  with  small- 
scale  field  tests.  Will  the  researcher  be 
cognizant  of  the  risks  of  the  test?  Will 
good  experimental  practices  avoiidany 
significant  risk  scenarios? 

EPA  also  solicits  comment  on  the 
existence  of  ether  mechanisms  or 
incentives  that  would  be  effective  in 
limiting  the  risks  of  these  tests.  Such 
mechanisms  may  include  the  use  of 
enforcement  measures  and  existing 
State  liability  law.  Or,  alternatively, 
does  §172. 59- provide  adequate 
enforcement  powers  to  address  tests  thet 
pose  unreasonable  adverse  effects? 

Are  there  mechanisms  other  than  the 
four  implementation  procedures 
discussed  in  this  preamble  that  could 
assure  the  Agency  that  an  appropriate 
risk/benefit  balance  can  be  achieved  for 
each  test  and  the  FIFRA  standard  of  "no 
unreasonable  adverse  effects"  can  be 
attained? 

EPA  is  specifica'ly  requesting 
comment  on  one  procedure  for 
implementing  Option  3 — third-party 
review  of  determinations  of  whether  a 


micBobial  peeticida  i*  wi&in  the  scope. 
The  Ageac^  is  proposing  that  the  thini 
party  ceold  be  local  peer  laviaw  gioups 
such  as  IBCs,  or  soma  other  rBspoaiuble 
group  or  individual(s).in  the  affected 
organization.  The  Agency  also  requests 
comments  on  wdMther  this  third-party 
review  should  be  voluntary  or 
mandatory. 

In  the  February  15.  1989  Federal 
Register  notice  (54  FR  7026,  February 
15, 1989).  EPA.8peci!TcaITy  asked  for 
comment  on  the  modt  and  faasibiUly  of 
establishing  specific,  formal,  EPA- 
approved  type  of  local  peer  review 
groups.  Environmental  Biosafety 
Committees  (EBCs).  While  there  was 
some  support  for  this  concept  in 
principle,  a  large  number  of  issues  were 
raised  in  the  conunents.  These  inchided: 
Liability  of  the  individual  members  and 
the  supporting  institution/company; 
consistency  and  equality  of  reviews; 
allocation  of  costs  and  burdens  of 
establishing  and  maintaining, 
committees;  availability  of  peer  review 
groups  to  those  who  could  not  afford  to 
establish  them;  delegation  of  Agency 
authority;  public  access  to  proceedings 
and  records;  coofitet  of  interest; 
protection  of  CBI;  timeliness  of 
committee  reviews;  amount  of 
discration  allowed  peer  review  groups 
in  decision-making;  availability  of 
experts  to  staff  them;  avoidance  of 
duplicative  reviews;  need  fbr 
procedures  to  govern  nomination, 
selection  and  removal  of  members  and 
consultants;  and,  need  for  a  process  that 
would  allow  an  interested  party  to 
petition  EPA  to  review  the  conmntTee's 
decisions. 

The  thiwi-party  review  procedure  EPA 
would  utHize  to  implement  Option  3 
differs  in  several  important  ways  from 
the  1989  approach  to  EBCs,  and  thus 
avoids  some  of  the  concerns  raised  by 
the  public  with  regard  to  that  proposaL 
The  primery  function  of  the  third-party 
review  associated  with  Option  3  would 
be  to  ensure  that  a  researcher's 
determination  of  whether  a  microbial 
pesticide  test  is  subject  to  the 
notification  process  is  appropriate.  EPA 
is  not  proposing  to  place  specific 
membership  requirements,  certification 
procedures,  conflict-of-interest 
provisions,  approval  prrKeduras  of 
provisions  for  public  participation  on 
the  third  party  that  would  evaluate  the 
status  of  tests  involving  microbial 
pesticides  potentially  subject  under 
Option  3.  Seme  issues  the  public  raised 
concerning:  EBCs  can  be  resolved,  others 
may  be  obviated,  and  others  remain 
outstanding  by  the  third-party  review 
procedures  of  Option  3.  However,  EPA 
belie  ve»  that  some  type  of  third-party 
review  is  essential  to  integrating  the 


scope  set  out  by  Cation  3  into  the 
FIFRA  regulatory  structure.  In  thia 
context,  the  advantages  of  third-party 
review  outwet^  the  disadvantafsa. 

EPA  requests  caawMot  on  the  utility 
of  third-party  review,  includlag  tli» 
possifaia  use  of  bioaafiBty  coonaiMaea  t» 
implaoMnt  Optkra  3.  Finally,  EPA 
reqnesta  comment  on  whether 
resaarchars,  H  given  the  chaica,^  wouM 
prefar  to  haiw  tfaa  b<usahtji  ( 
or  EPA  pwrform  ttie  thhti-poty  i 
to  ensure  the  determination  of 
notification  statua  ia  approprtata. 

C.  Nonindigfioout  hiicrobiat  Pesticides 

b  Unit  rV.B.5.  of  thia  preamble,  EPA 
stated  its  rationale  fbr  exchidtng  from 
the  notification  requirement  naturally 
occurring  nonindigenous  microbial 
pesticides.  The  Agency  requests 
comment  on  whether  a  category  can  be 
identified  at  this  time  consisting  of 
nonindigenous  miciobial  pesticides  that 
pose  a  potential  for  significant  risk  to 
human  health  or  the  anvimnment  whaa 
used  in  testing  at  small-scale  that  are 
not  otherwiae  reviewed  by  another 
Federal  agency. 

D.  Testing  in  Contained  Facilities 

The  Agency  dees  not  propose- to 
require  notiflcatian  for  testing 
conducted  hr  fecffities  Ibr  which  thera 
are  adequate  containnient  and 
inactivation  controls.  As  discussed  in 
Unit  V.A.  of  this  preamble,  selection 
and  use  of  specific  containment  and 
inactivation  controfs  would  be  at  the 
discretion  of  the  individual  or 
institution  conducting. the  test.  EPA 
requeats  comment  on  the  scientific 
merit,  regulatory  utility  and  burden  of 
this  approach,  particularly  with  regard 
to  whether  the  regulatory  text  ia 
sufficiently  dear  to  aUow  researchers  to 
comply.  In  addition,  EPA  is  requesting 
comment  on  whether  records  describing 
the  selection  and  use  of  the  cantaianieni 
and  inactivation  controls  should  be 
required,  and  how  this  type  of 
documentation  might  b«st  be 
accomplished.  Forannxpla;  tho- Agency 
seeks  comment  on  Mrhat  level  of 
documentation  (e.g.,  protocol*  and 
operatiiHial  record  would  bo' 
appropriate  to  support  a  claim  that 
adequate  containment  controls  are  in 
place  during  testing  and  whether  there 
is  a  need  for  additional  Agency 
guidance  on  containment.  EPA  also 
requests  comment  on  how  these 
provisions  might  be  handled  for  Option 
3,  which  has  a  broader  iititlal  scope  of 
coverage. 
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E.  Substantiation  of  Claims  for 
Confidential  Information 

The  Agency  requests  comment  on  the 
proposed  requirement  (S  172.46(d))  that 
any  claim  of  confidentiality  must  be 
substantiated  at  the  time  the  claim  is 
made.  Specifically,  the  Agency  seeks 
comment  on  how  to  achieve  the  best 
balance  between  the  burden  on  industry 
to  provide  substantiation  before  public 
disclosiu«  becomes  an  active  issue  (e.g.. 
in  preparation  for  SAP  meetings)  and 
industry's  desire  to  receive  timely 
responses  on  notifications.  This  balance 
must  take  into  consideration  the  needs 
of  pesticide  developers  to  protect 
information  they  believe  to  be  critical  to 
maintaining  their  competitiveness  and 
the  public's  need  for  access  to 
information  related  to  environmental 
releases  and  their  potential 
environmental  or  human  health  effects. 
EPA  believes  that,  given  the  Agency's 
procedural  requirements  for  CBI 
determinations,  without  up  front 
substantiation,  a  90-day  response  time 
would  be  difficult  or  impossible  when 
it  becomes  necessary  to  resolve  the  issue 
of  CBI  before  a  decision  can  be  made. 

F.  Voluntary  Submissions 

Interested  parties  representing 
industry  and  public  interest  groups  have 
suggested  that,  in  addition  to  the 
notification  requirement,  the  Agency 
offer  industry  the  opportunity  to  obtain 
review  from  a  Federal  agency  on  a 
voluntary  basis,  (e.g.,  a  "courtesy 
letter")  before  the  initial  introduction  of 
any  microorganism  that  the  company 
believes  could  benefit  by  such  a  review, 
regardless  of  the  scope  of  coverage  for 
notification  in  the  final  rule.  For 
example,  certain  microbial  pesticides 
not  covered  by  the  scope,  would  be 
evaluated  to  confirm  that  they  are 
indeed  excluded  &t>m  the  scope  of 
coverage,  and  that  no  further 
notification  is  necessary  until  large- 
scale  testing.  This  approach,  although 
more  burdensome  for  the  Agency, 
would  provide  additional  assurance  to 
non-Federal  agencies  and  the  public 
that  the  responsible  Federal  authorities 
are  informed  of  the  testing,  and  would 
assure  that  the  researcher  and  the 
regulatory  authority  are  in  agreement  on 
whether  the  microbial  pesticide  is 
excluded  from  the  scope.  The  Agency 
requests  comment  on  this  suggestion. 

C.  Potential  Exemptions  from  the  Scope 
of  Coverage 

EPA  requests  comment  on  the 
scientific  merit  of  adding  one  or  more  of 
the  following  categorical  exemptions  to 
Option  1,  by  adding  these  categories  to 
§  172.45  (d)(1):  (1)  Microorganisms 


modified  solely  by  rearrangement  (i.e., 
translocation  or  inversion)  or  deletion  of 
nucleotide  sequences,  within  a  single 
genome,  including  its 
extrachromosomal  elements;  or,  (2) 
microorganisms  that  do  not  have  a  host 
dependent  stage  and  that  have  been 
modified  solely  by  rearrangement  (i.e., 
translocation  or  inversion)  or  deletion  of 
nucleotide  sequences,  within  a  single 
genome,  including  its 
extrachromosomal  elements.  ("Genome" 
would  be  defined  as  the  sum  total  of 
chromosomal  and  extrachromosomal 
genetic  material  of  an  isolate  and  any 
descendant  derived  under  axenic 
culture  conditions  from  that  isolate.) 
Option  1,  as  set  forth  in  §  172.45, 
already  excludes  all  microbial 
pesticides  modified  by  deletions  or 
rearrangements  that  do  not  affect 
pesticidal  properties.  It  also  excludes 
deletions  and  rearrangements  that  may 
affect  pesticidal  properties  but  do  not 
involve  the  introduction  of  modified 
genetic  material.  Similarly.  Options  2 
and  3  could  be  further  modified  by  the 
addition  of  exclusion  categories. 

DC.  Regulatory  Requirements 


A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  rule  is  "major" 
and,  therefore,  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  The  Agency  has  evaluated  this 
proposal  against  the  requirements  of 
E.0. 12291  and  concludes  that  the 
proposal  is  not  a  major  rule.  This 
proposal  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by  section 
3ofE.O.  12291. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605  (b)),  EPA  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses.  This 
conclusion  is  based  on  the  fact  that  this 
proposal  is  only  the  codification,  with 
modification,  of  relevant  operative 
provisions  of  the  June  26. 1986  Policy 
Statement.  As  such,  this  proposal  will 
not  create  any  additional  impacts  on 
affected  small  businesses  or  other  small 
entities  beyond  those  currently  in  effect. 
In  fact,  this  proposal  would  reduce  the 
number  and  scope  of  microbial 
pesticides  requiring  EPA  oversight  bom 
those  covered  under  the  current  policy. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  were 
submitted  to  OMB  for  approval  under 


the  Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  45  to  181  hours  per  response 
when  no  EUP  is  required  and  to  vary 
from  2.887  to  4.475  hours  per  response 
when  an  EUP  is  required.  The  average 
number  of  burden  hours  are  estimated 
to  be  113  and  3.681  hours  per  response, 
respectively.  This  includes  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223,  U.S.  Environmental  Protection 
Agency,  401  M  St..  SW.,  Washington, 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

List  of  Subjects  in  40  CFR  Part  172 

Environmental  protection. 
Intergovernmental  relations,  Labeling, 
Pesticides  and  pests.  Recordkeeping  and 
reporting  requirements.  Research. 

Dated:  January  14. 1993. 
William  K.  Reilly, 
Administrator 

Therefore,  it  is  proposed  that  40  CFR 
part  172  be  amended  as  follows: 


PART  172— (AMEINDED] 

1.  The  authority  citation  for  part  172 
would  be  revised  to  read  as  follows: 

Authority:  7  U.S.C.  136a.  136c.  136v,  and 
136w. 

2.  By  revising  §  172.3  to  read  as 
follows: 

§  1 72.3    Scope  of  requir*ment 

(a)  An  experimental  use  permit  is 
generally  required  for  testing  of  any 
unregistered  pesticide  or  any  registered 
pesticide  for  a  use  not  previously 
approved  by  EPA  in  the  pesticide's 
registration.  However,  as  described 
below  in  paragraph  (b)  of  this  section, 
certain  of  such  test  using  a  pesticidal 
substance  or  mixture  of  substances  are 
presumed  not  to  involve  imreasonable 
risks  and.  therefore,  do  not  require  an 
experimental  use  permit. 

(b)  Except  as  provided  in  subpart  C  of 
this  part  or  as  specifically  determined 
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by  EPA,  it  may  be  prestmrod  that 
experimental  ase  pennite  are  not 
required  whenr 

(T)  The  expeitmentri  ase  of  tite 
substance  or  mixture  of  sobstaoices  is 
limited  tor 

ff)  laboratory  or  greenhouse  tests. 

fri)  Lmiited  repftcated  field  triah  as 
described  in  paiBgrapb  (cf  of  t&is 
section  to  confirm  such  tests,  or 

(iii)  Other  tests  a*  dascribed  fai 
paragraph  fei  of  this  secff  en  whose 
purpose  f»  only  to  sssesff  the  pesticide's 
potenttaf  efficacy,  toxicity,  or  other 
properties;  and 

(2)'TTl»  pTTjducor,  appbx:ator,  or  any 
other  person  condnctiiig  tire  test  does 
not  expect  ttr  recefve  any  benefit  in  pest 
centred  from  the  pesticide's  use. 

icf  Por  purposes  of  paragraphs 
(b)(l)Cii)  and  (bKDfiit^  of  this  sertion, 
the  fojlovring  types  txf  experfmental  tests 
are  presumed  not  to  need  an 
experimental  use  permit: 

(Ij- A  smatt-scale  teiX  involving  esa  of 
a  particular  pesticide!  substance  or 
mixture  of  substances  that  is  conducted 
on  a  cumulative  tetal  of  no  more  than 
10  acres  of  land,  provided  that 

(i)  When  more  dian  one  intended 
target  pest  occurs  at  the  same  time  in 
the  same  locality,  the  10  acre  limitation 
shall  encompass  alF  of  tile  intended 
target  pests. 

(ii>  When  more  than  one  target  pest  is 
intended ,  and  they  do  not  occur  at  the 
same  time  or  in  the  same  locality  (or 
application  of  the  pesticide  wouM  not 
be  at  the  same  trme).  up  to  tO- acres  may 
be  treated  for  each  target  pest. 

(iii)  Any  food  or  feed  crojjs  involved 
in,  or  effected  by,  such  tests  (rncludtag', 
but  not  Hmfted  to,  crops  subsequently 
grown  on  such  fend  which  may 
reasonably  be  expected  to  contain 
residlMS  of  die  tesfsd  pesficida! 
substances)  shaH  be  destroyed  or 
consumed  only  by  experimental  animals 
unless  a  tolerance  or  an  exemption  from 
a  tolerance  has  beeit  established  under 
the  Federat  Food,  Drug,  and  Cosmefie 
Act  for  resid^see  of  the  pesticida  in  or  on 
the  crep. 

(2>A  smeH-scaletest  iwvoJving  the 
use  sf  a  particular  pestieicM  sebstsrrce 
or  mixture  of  substances  that  is 
conducted  on  a  cumufatrve  total  of  no 
more  than  1  surfece  acre  of  water, 
providad  that 

(il  Wtien  more  than  one  intended 
target  pest  occurs  at  the  same  rime  in 
the  same  Ibcahty,  the  1  acre  hmitation 
shall  encompass  aff  of  the  intended 
target  pests. 

(ii)  When  more  than  one  target  pest  rs 
intendM,  and  they  do  not  occur  at  tiie 
same  time  or  hr  the  same  Ibofity  for 
application  of  the  pes1!kndewouFd  not 


be  at  the  same  tfmeT,  op  to  T  acre  may 
be  treated  for  each  tkrgpt  pest. 

tttif  Waters  which  are  involved  in  or 
afftscted  by  such  tests  are  not  used  for 
irrigation  purpusw.  Jrliiilug  water 
supplies,  ar  body  contlRrt  reoeationar 
activities. 

(iv)  Testing  shall  not  be  conducted  in 
any  waters  whiidi  contain  or  afbct  fish, 
shefifish,  pfants;  oraiiimalii  taken  for 
recreationai  or  coimnercfal'  pnrpcnesr 
and  used  fbr  food  or  flsed,  ixnlera  a 
tolerance  or  exemption  fham  a  txrferance 
has  been  astabllsfaed  under  the  Federai 
Food,  Drug,  and  Connetic  Act  fbr 
residues  of  the  test  tabstance  hi  or  on 
the  crop. 

(3)  Anwnal  freetraent  teste  hinrfthig 
the  use  of  a  particular  pestiddal 
substance  or  mixture  of  substances  that 
are  conducted  only  on  experimental 
animals  which  wfn  not  be  used  fbr  food 
or  feed,  unhass  a.  tolerance  or  an 
exemption  fhmi  a  tolerance  has  been 
established  for  animal  products  and 
byproducts. 

fdj  The  exampLra  in  paragcaphs  (cKt J 
and  rc)f2)' of  this  section  are  afl- 
inclusive  and  do  not  preclude  testing  in 
larger  areas  or  larger  numbers  of  units 
if  the  intended  use  meets  the  criteria  of 
paragraph  (b)  of  this  section.  However, 
tests  wnidl  do  not  come  within  the 
examples  in  paragraphs  fcKl)  and  (c)(Z) 
of  this  section,  absent  a  sptecific 
determination  by  EPA  to  the  contrary, 
require  an  experimental  use  permit. 
Subdivision  I  of  the  Festicide 
Assessment  Guidelines  specifies,  by 
way  of  fartfier  example,  testing  which 
requires  an  experimentaf  use  permit. 
Persons  intending  ta  conduct  tests  who 
are  uncertain  whether  the  testing  may 
be  conducted  without  a  permit  may 
submit  a  request  (brdatermfnation  to 
the  Registration  Division,,  Office  of 
Pesticide  Programs.  Such  a  request  shall 
include  the  inbrmatioQ  listed  in 
§  172.4rb)(l)fii)  and  (bKDCiiir.  and  in  the 
case  of  an  unregistered  product,  the 
information  in  §  172.4(BK3)ril. 

(el  Notwithstanding  para^phs  (bl 
through  (d)  of  this  section,  EPA  may,  on 
a  case-by-case  basis,  require  that  certain 
testing  of  a  particular  pesticide  or  class 
of  pesticides  be  carried  out  under  an 
experimental  use  permit,  if  if  is 
determined  that  such  EPA  oversight  is 
warranted. 

(0  No  experimental  use  permit  is 
required  for  a  substance  or  mixture  of 
substances  being  put  through  tests  for 
the  sole  purpose  of  gathering  data 
required  fbr  approval  of  such  substances 
or  mixture  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  f21  U.S.C  301 
et  seq.)  as: 

(1)  A  "new  drug''  fa  U.S.C.  sec. 
32TfpT  and  see.  3551. 


(2TA  "^ew  animal  dnifl"  (21  \J.S.C, 
sec.  JZlCwJ  and  sec.  360(bn,  or 

(3)  An  "animal  feed"  (21  U.S.C  sec. 
321  Mlcaa(iribiiBv»' 
(21  IL&C  MC  36am. 

(g)  Paragraph  (D  at  this  aaction  ahaU 
not  apply  whan,  a  purpose  of  luch.  test 
is  to  accumulate  infanoatioo.  nacaasary 
to  register  a  pesticMa  under  aactioa  3  of 
the  Act 

3.  By  estahnshfng  a  new  subpart  C  k> 
read  as  follows: 

SubpatI 

172.n    Deflnitionx. 

17Z«fr  SobniwieaafaNodflGitloa. 

172.48  DatonpliiBiualifaral 

172.5*  RaspoHetoaMoafiEatiaK 

172.M  Netifieattea  waaipttaa  . 

172.^  Submission  of  iafonaatiaD  ragarding 
potential  unrsatoaable  adverse  effects. 

172.59  Enforcement 

Subpyt  C  -  »iuHflca»ow  tef  Cytriw 
Caneticirfly  ModMatf  MIci  uMM 

PMticldM 


i17Z4a 

Terms  oaad  ia  thi»  subpart  alkali,  wMb 
the  exception  of  thoaa  daflnad  YmUrm, 
have  tha  meaning  set  fbrdk  i»  Ibe  Act 
and  in  §172.1. 

ContainmatC  and  macthmtkM 
cemlrola  means  any  combiaatlav  *f 
mechanical,  pnieaiiaral,  or  biotegical 
conCrols  desi^ied  and  eperatod  to 
restrict  anviron  mental  reiease  of  vieMv 
micreorganisme  frem  a  fedfity. 

DtHiberateiy  modijM  naaoa  (he 
directad  addition,  raanawgaineBt,  or 
removal  of  a  mtdaetide  sequenca^s)  t» 
or  iratn  aenatic  mlarial. 

Introauctkm  ofgemtic  maUrial 
meaas  tlie  moveniaat  of  a  neclaotlda 
sequence(s]  into  a  microorganiam, 
regardless  of  the  technique  ueed. 

Microbial  pesticide  means  any 
pesticide  whose  active  ingiedleBl  is  a 
bacterium,  fungus,  alga,  viree,  or 
protoBoan  tntendeu  for  prevanting, 
destroying,  repelling,  or  mKfgatin^aBy 
pest,  or  intended  forme  as  a  plant 
regp-fator,  defbfianf,  or  desiccant. 

Pesticiehi  pwperty  means  a 
characteristic  exhib^ed  by  a 
miciuoiganisiB  m8(  contrioufas  fo'the 
intenttonef  nse  of  the  nridDorganrsm  tar 
prevent,  destroy,  repel,  or  mitigate  a 
pest  or  to  act  as  a  piant  regulator, 
defoliant,  or  desicc:ant. 

Small-scak  test  means  the 
experimental  ose  of  a  microbial 
pesticide  in  a  feciltty  such  as  a 
labocattny  or  greenhouse,  or  use  in 
limited  replicated  field  trials  or  other 
tests  as  described  in  §  172.3tcl. 

Test  or  testing  means  any  use  of  a 
microbial  pesticide  consistent  with 
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section  5  of  the  Act.  including  limited 
replicated  field  trials  and  associated 
activities. 

f  172.45    ReqMkenMnt  for  •  Notification, 
(a)  Who  must  submit  a  Notification. 
Notwithstanding  S  172.3.  any  person 
who  plans  to  conduct  small-scale  testing 
of  a  type  of  microbial  pesticide 
identified  in  paragraph  (c)  of  this 
section  must  submit  a  Notification  to 
EPA  and  obtain  prior  approval  for  either 
of  the  following  tests: 

(1)  Small-scale  tests  that  involve  an 
intentional  environmental  introduction 
of  that  microbial  pesticide. 

(2)  Small-scale  tests  performed  in  a 
facility  without  adequate  containment 
and  inactivation  controls  as  provided  in 
paragraph  (e)  of  this  section. 

(bjArternative  to  Notification.  In  lieu 
of  a  Notification,  any  person  required  to 
submit  a  Notification  under  paragraph 
(a)  of  this  section  may  submit  an 
application  for  an  experimental  use 
permit  (EUP)  to  EPA  for  approval. 

(c)  Small-scale  testing  that  requires  a 
Notification.  As  provided  in  paragraph 
(a)  of  this  section,  and  notwithstanding 
any  other  approval,  EPA  review  and 
approval  are  required  prior  to  the 
initiation  of  any  small-scale  test 
involving  microbial  pesticides  whose 
pestiddal  properties  have  been 
imparted  or  enhanced  by  the 
introduction  of  genetic  material  that  has 
been  deliberately  modified. 

(d)  Small-scale  testing  that  does  not 
require  a  Notification.  (1)  Testing 
conducted  with  microbial  pesticides 
exempt  pursuant  to  §  172.52  does  not 
require  a  Notification.  The  following 
microbial  pesticides  (or  classes  of 
pesticides)  identified  in  paragraph  (c)  of 
this  section  are  exempt  from  the 
notification  requirement  in  paragraph 
(a)  of  this  section: 

(i)  [Reserved] 

(ii)  (Reserved) 

(2)  Testing  conducted  in  a  facility 
with  adequate  containment  and 
inactivation  controls,  as  provided  in 
paragraph  (e)  of  this  section  does  not 
require  a  Notification. 

fe)  Selection  and  use  of  containment 
and  inactivation  controls.  (1)  Selection 
and  use  of  containment  and  inactivation 
controls  for  a  particular  microorganism 
shall  take  into  account  the  following: 

(i)  Factors  relevant  to  the 
microorganism's  ability  to  survive  in  the 
environment. 

(ii)  Potential  routes  of  release  in  air, 
solids,  and  liquids;  in  or  on  waste 
materials  and  equipment;  in  or  on 
f>eople  (including  maintenance  and 
custodial  personnel);  and  in  or  on  other 
organisms  such  as  insects  and  rodents. 

(iii)  Procedures  for  transfer  of 
materials  between  facilities. 


(iv)  Plans  for  routine  or  emergency 
clean-up  and  test  termination. 

(2)  The  selection  of  containment  and 
inactivation  controls  shall  be  approved 
by  an  authorized  official  of  the 
organization  that  is  conducting  the  test 
prior  to  commencement  of  the  test. 

(3)  (Reserved! 

(4)  Subsequent  to  any  EPA  review  of 
the  containment/  inactivation  controls 
selected  under  paragraph  (e)(1)  of  this 
section,  changes  to  the  controls 
necessary  to  prevent  unreasonable 
adverse  effects  must  be  made  upon  EPA 
request.  Failure  to  comply  with  EPA's 
request  shall  result  in  automatic 
revocation  of  the  exemption  from  the 
requirement  to  submit  a  Notification. 

1172.46    SubmlMion  of  Notificction. 

(a)  When  to  submit  a  Notification.  A 
Notification  shall  be  submitted  for 
approval  at  least  90  days  prior  to  the 
initiation  of  the  proposed  test. 

(b)  Where  to  submit  a  Notification.  A 
Notification  shall  be  submitted  to  the 
Registration  Division  (H7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW„ 
Washington,  DC  20460,  and  clearly 
marked  "ATTN:  Biotechnology 
Notification  Review." 

(c)  How  to  format  a  Notification.  A 
Notification  submitted  under  this 
section  must  comply  with  the  following 
procedures,  but  is  not  required  to 
comply  with  the  format  and  other 
provisions  governing  submission  of  data 
in  §§  158.32  and  158.33  of  this  chapter. 
However,  because  data  submitted  with 
the  Notification  may  subsequently  be 
used  to  support  other  regulatory  actions 
(e.g.,  used  in  EUP  or  registration 
applications),  it  is  recommended  that 
such  data  comply  with  EPA 
requirements. 

(1)  Each  Notification  must  be 
accompanied  by  a  transmittal  document 
that  clearly  identifies  the  EPA  action 
supported  as  a  Biotechnology 
Notification  Review. 

(2)  Five  copies  of  each  Notification 
must  be  subniitted  to  EPA. 

(3)  Any  claims  of  confidentiaHty  for 
information  submitted  in  the 
Notification  must  be  made  as  described 
in  paragraph  (d)  of  this  section. 

(d)  How  to  make  confidential  business 
information  (CBI)  claims  in  a 
Notification.  Although  it  is  strongly 
recommended  that  the  submitter 
minimize  the  amoimt  of  data  and  other 
information  claimed  as  CBI,  a  submitter 
may  assert  a  claim  of  confidentiality  for 
all  or  part  of  the  information  submitted 
to  EPA  in  a  Notification.  (See  part  2, 
subpart  B  of  this  chapter.)  To  assert 
such  a  claim,  the  submitter  must 
comply  with  the  following  procedures: 


(1)  Any  claim  of  confidentiality  must 
accompany  the  information  at  the  time 
the  information  is  submitted  to  EPA. 
Failure  to  assert  a  claim  at  that  time  will 
be  considered  a  waiver  of 
confidentiality  for  the  information 
submitted,  and  the  information  may  be 
made  available  to  the  public,  subject  to 
section  10(g)  of  the  Act.  with  no  further 
notice  to  the  submitter. 

(2)  Of  the  five  copies  of  the 
Notification  required  by  paragraph  (c)  of 
this  section,  four  copies  must  be 
complete  with  the  information  that  is 
claimed  confidential  clearly  marked  in 
the  manner  described  in  §  2.203(b)  of 
this  chapter.  All  information  claimed  as 
confidential  must  be  deleted  from  the 
fifth  copy,  but  it  must  be  otherwise 
complete.  The  first  page  of  the  fifth  copy 
must  be  marked  "Contains  no 
information  claimed  as  confidential." 
EPA  may  include  the  fi^  copy  in  a 
public  file.  EPA  will  consider 
incomplete  a  Notification  containing 
information  claimed  as  CBI  that  is  not 
submitted  in  accordance  with  this 
paragraph  and  will  suspend  the  review 
p>eriod  on  the  Notification  until  such 
procedures  are  followed. 

(3)  Any  claim  of  confidentiality  must 
be  accompanied,  at  the  time  the  claim 

is  made,  by  comments  substantiating  the 
claim  and  explaining  why  the  submitter 
believes  that  the  information  should  not 
be  disclosed.  The  submitter  should  refer 
to  §  2.204(e)(4)  of  this  chapter  for  points 
to  address  in  the  substantiation.  If  such 
comments  are  marked  confidential 
when  submitted  to  EPA.  they  will  be 
treated  as  such  in  accordance  with 
§  2.205(c)  of  this  chapter.  EPA  will 
consider  incomplete  all  Notifications 
containing  information  claimed  as  CBI 
that  are  not  accompanied  by 
substantiation,  and  will  suspend  the 
review  period  on  such  Notifications 
until  the  required  substantiation  is 
provided. 

(4)  EPA  will  disclose  information  that 
is  subject  to  a  claim  of  confidentiality 
asserted  under  this  section  only  to  the 
extent  and  by  means  of  the  procedures 
set  forth  in  section  10  of  the  Act,  in  this 
subpart,  and  in  part  2  of  this  chapter. 

1 1 72.48    Data  raquiramanU  for  a 
Notification. 

This  section  identifies  the  data  and 
information  to  be  included  in  each 
Notification.  When  specific  information 
is  not  submitted,  an  explanation  of  why 
it  is  not  practical  or  necessary  to 
provide  the  information  is  to  be 
provided. 

(a)  The  identity  of  the  microorganism 
which  constitutes  the  microbial 
pesticide  including: 
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(1)  Summary  of  data  supporting  the 
taxonomic  designation  and  its 
interpretation. 

(2)  Means  and  limit  of  detection  using 
sensitive  and  specific  methods  (e.g., 
note  the  use  of  any  markers  that  are 
used  to  distinguish  the  introduced 
population  from  native 
microorganisms).  Introduction  into  the 
microorganism  of  a  unique  genetic 
marker  is  encouraged. 

(b)  Description  of  the  natural  habitat 
of  the  parental  strain  of  the 
microorganism  including  information 
on: 

(1)  Physical  and  chemical  features 
important  to  growth  and  survival  of  the 
microorganism. 

(2)  Biological  features  that  would 
have  an  impact  on  the  microorganism 
(e.g.,  presence  of  phages  that  infect  the 
microorganism). 

(3)  Competitors. 

(c)  Information  on  the  host  range  of 
the  microorganism,  if  any,  with  an 
assessment  of  infectivity  and 
pathogenicity  to  nontarget  organisms. 

(d)  Information  on  survivaland  ability 
of  the  microorganism  to  increase  in 
numbers  (biomass)  in  the  environment 
(e.g.,  in  the  environment  into  which  the 
microbial  pesticide  will  be  introduced, 
and  in  substantially  different 
environments  that  may  be  in  the 
immediate  vicinity).  These  data  may  be 
derived  from  the  scientific  literature  or 
from  tests  conducted  in  a  laboratory  or 
other  containment  facility. 

(e)  The  identity  of  possible 
transmission  vectors  (e.g.,  insects). 

(f)  Data  on  relative  environmental 
competitiveness  compared  to  the 
parental  strain  of  the  microorganism. 

(g)  Description  of  the  methods  used  to 
genetically  modify  the  microorganism. 

(h)  The  identity  and  location  of  the 
gene  segments  that  have  been 
rearranged  or  inserted/deleted  (host 
source,  nature,  and,  for  example,  base 
sequence  data,  or  restriction  enzyme 
map  of  the  gene(s)). 

(0  Information  on  the  control  region 
of  the  gene(s),  and  a  description  of  the 
i;ew  trait(8)  or  characteristic(s)  that  are 
expressed. 

(j)  Data  on  potential  for  genetic 
transfer  and  exchange  with  other 
organisms  and  on  genetic  stability  of 
any  inserted  sequence. 

(k)  A  description  of  the  proposed 
testing  program  including: 

(1)  The  purpose  or  obj^lives  of  the 
proposed  testing. 

(2)  Designation  of  the  pest  organism(s} 
involved  (common  and  scientific 
names). 

(3)  The  State(s)  in  which  the  proposed 
program  will  be  conducted. 

(4)  The  exact  location  of  the  test 
site(s)  (including  proximity  to 


residences  and  human  activities,  surface 
water,  etc.). 

(5)  The  crops,  fauna,  flora, 
geographical  description  of  sites,  modes, 
dosage  rates,  frequency,  and  situation  of 
appUcation  on  or  in  which  the  pesticide 
is  to  be  used. 

(6)  The  total  amount  of  pesticide 
product  proposed  for  use  in  the  testing. 

(7)  The  method  of  appUcation. 

(8)  A  comparison  of  tne  natural 
habitat  of  the  microorganism  with  the 
proposed  test  site. 

(9)  The  number  of  acres,  structural 
sites,  or  animals/plants  by  State,  to  be 
treated  or  included  in  the  area  of 
experimental  xise. 

(10)  Procedures  to  be  used  to  protect 
the  test  area  from  intrusion  by 
unauthorized  individuals. 

(11)  The  proposed  date(s)  at  periodCs) 
during  which  tne  testing  program  is  to 
be  conducted,  and  the  manner  in  which 
supervision  of  the  program  will  be 
accomplished. 

(12)  Description  of  procedures  for 
monitoring  the  microorganism  within 
and  ad)acent  to  the  test  site  during  the 
test. 

(13)  The  method  of  sanitation  or 
disposal  of  plants,  animals,  soils,  farm 
tools,  machinery  etc..  that  will  be 
exposed  to  the  microbial  pesticide 
during  or  after  the  test. 

(14)  Means  of  evaluating  potential 
adverse  effects  and  methods  of 
controlling  the  microorganism  if 
detected  beyond  the  test  area. 

(1)  A  statement  of  composition  for  the 
formulation  to  be  tested,  giving: 

(1)  The  name  and  percentage  by 
weight  (or  other  suitable  units)  of  each 
ingredient,  active  and  inert. 

(2)  Production  methods. 

(3)  Extraneous  microorganisms 
present  as  contaminants. 

(4)  Amount  and  potency  of  any  toxin 
present. 

(5)  Where  applicable,  the  number  of 
viable  microorganisms  per  unit  weight 
or  volume  of  the  product  or  other 
appropriate  system  for  designating  the 
quantity  of  active  ingredient. 

(m)  Any  additional  factual 
information  regarding  the  potential  for 
unreasonable  adverse  effects  on  the 
environment. 

f172.50    RespoHM  to  ■  Notification. 

(a)  EPA  will  review  and  evaluate  each 
Notification  as  expeditiously  as  possible 
and  will  make  a  determination  no  later 
than  90  days  after  receipt  of  the 
complete  Notification;  however,  under 
no  circumstances  shall  the  proposed  test 
proceed  until  the  submitter  has  received 
notice  from  EPA  of  its  approval  of  such 
test. 

(b)  For  each  Notification.  EPA  may 
make  the  following  determinations: 


(1)  Reqiiire  additional  information 
frtun  the  submitter  to  assess  the 
proposed  test  adequately. 

(2)  Approve  the  proposed  test 

(3)  Approve  the  proposed  test 
provided  that  the  submitter  makes 
certain  modifications  to  the  test 
proposal. 

(4)  Require  an  experimental  use 
permit  for  the  test. 

(5)  Disapprove  the  proposed  test 
because  of  the  potential  for 
unreasonable  aidverse  effects.  Such 
disapproval  by  EPA  shall  be  considered 
the  equivalent  of  denial  of  an 
experimental  use  permit  and  the 
remedies  for  such  denial  provided  by 

§  172.10  are  available  to  the  submitter. 

(c)  If  the  proposed  test  is  approved  by 
EPA.  then  the  submitter  shall  perform 
the  test  in  the  same  manner  described 
in  the  Notification,  subfect  to  any 
requirements  imposed  under  paragraph 
(b)(3)  of  this  section. 

f17Z^    NotMlcetlon  exemption  prooees. 

(a)  Initiation  of  the  exemption 

ftrocess.  Pesticides  may  be  added  to  the 
ist  of  exemptions  in  §  172.45(d)  by  rule 
at  EPA's  initiative  or  in  response  to  a 
petition  submitted  in  accoitlance  with 
paragraph  (0  of  this  section. 

(b)  Petitions  for  exemption  from  the 
requirement  for  a  Notification — (1)  Who 
may  submit  a  petition.  Any  person  may 
submit  a  petition  requesting  an 
exemption  from  the  notification 
requirements  of  this  subpart  for  a 
specific  microbial  pesticide  or  class  of 
microbial  pesticides. 

(2)  Where  to  submit  a  petition.  All 
petitions  shall  be  submitted  to  the 
following  location:  Registration  Division 
(H7507C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington,  DC  20460. 

(3)  Content  of  petition.  Eadi  petition 
shall  contain  the  following: 

(i)  Name  and  address  of  petitioner  and 
name,  address,  and  telephone  number  of 
person  who  may  be  contacted  for  further 
information. 

(ii)  Description  of  the  exemption 
requested,  including  the  specific 
microorganisms  or  class  of 
microorganisms  to  be  tested. 

(iii)  Basis  for  the  petitioner's 
contention  that  the  specific  microbial 
pesticide  or  class  of  microbial  pesticides 
meets  the  criteria  of  §  172.3  for  small- 
scale  tests  of  pesticides  that  do  not 
require  an  experimental  use  permit. 

(iv)  Discussion  of  the  extent  to  which 
the  microbial  pesticide  or  class  of 
microbial  pesticides  covered  by  the 
petition  differ  from  microbial  pesticides 
that  are  already  registered  or  subject  to 
an  experimental  use  permit  xmder  th<3 
Act. 


5902 


F^An^  Regiater  /  Vol  58.  No.  13  /  FWday.  January  22.  1993  /  Proposed  Rules 


(4)  ildnuMsdnfnv  action  on  a 
petition.  EPA  will  nrimw  and  evaluate 
petitions  as  expeditioittly  as  poaatUe 
and  may  raqnart  further  infonaatian 
from  the  patitionar  to  aasaas  the 

Eropoaed  axaiBptkiB  adaauotoly.  No 
Iter  than  180  oay*  after  the  submission 
of  a  petition,  or  90  days  aflw  the  last 
submiaskn  of  additioiid  information  by 
the  petitioner,  whichever  is  later,  EPA 
will  trisa  one  of  the  iolkming  actions 
with  respect  to  die  petition: 

(i)  Cfant  the  patiuan  and  pubUah  a 
notica  of  propoaad  rulemaking  in  the 
Federal  Rafialw  for  a  30-day  comment 
period  propoaing  the  examptian 
requested  by  the  petitioner. 

Ui)  Grant  the  petxtion  and  publish  a 
notice  of  propoaad  rulemaking  in  the 
Federal  gsgistiir  for  s  30-day  comment 
period  propostBg  an  examptian  tinder 
such  tarms  and  conditions  as  EPA 
deems  appronriala. 

(iii)  Deny  the  petition  and  provide  the 
petitioner  with  a  written  explanation  of 
EPA's  decision. 

(5)  Coafidentiai  business  h^omation 
(CBI)  ciaims.  To  assart  a  daim  of 
confidentiality,  the  petitioner  must 
comply  with  the  applicd>le  procedures 
in  $  17Z.M(dl. 

(6)  Supplements,  amendments,  and 
withdmmmis.  The  petitioner  may 
supplement,  amend,  or  withdraw  his  or 


her  petition  in  writing  without  EPA 
approval  at  any  time  prior  to  the 
granting  or  denial  of  die  petition  under 
paragra^  (bX4)  of  this  section.  The 
withdrawal  of  a  petition  shall  be 
without  prepidioe  to  the  resubmission  of 
the  petition  at  a  later  date. 


f172J7 


petenMai  uMaaa 


MMa 


Any  person  using  a  Bucrobial 
pesticide  in  small-scale  lasting  covered 
by  this  sul^Mrt  who  obtains  infonnation 
reprding  potential  unraasond>le 
adverse  enacts  on  health  or  the 
environment  must  within  30  6ty  ot 
receipt  of  such  information  submit  &e 
information  to  EPA.  unlees  the  peraon 
has  actual  knowledge  that  EPA  has  been 
edequately  informed  of  sudi 
informaticm.  The  requirement  to  submit 
infbrmstion  applies  both  to  those 
microbial  pesticides  subject  to  the 
notification  requirements  imder 
§  172.4S(c)  and  those  that  are  exempt 
under  §  172.45(d). 

1172^    Enforcement 

(a)  Immtnerrt  Areat  ofsub^antial 
borm  to  health  or  the  environment  The 
use  of  a  microbial  pesticide  in  small- 
scale  testing  covered  by  this  subpart 
(whether  subject  to  the  notification 


requirements  of  S  172.45((^  or  exempt- 
under  §  172.45(d))  bi  a  manner  that 
creetes  an  imminent  threat  of 
subetantial  harm  to  heelth  or  the 
environment  is  prohibited,  and  is 
considered  a  violation  of  section    ' 
12(aK2MS)oftheAct. 

(b)  EPA  response  to  violations.  Under 
sections  14  and  16(c)  of  the  Act,  EPA 
may  at  any  time  iekB  appropriate  action 
i^inat  violators  to  prevent  or  otherwise 
restrain  use  of  a  microbial  pesticide  in 
sm^l-scale  tasting  if  it  is  determined 
that: 

(1)  Such  use  would  create  an 
imminent  threat  of  substantial  harm  to 
health  or  the  Mivironment  that  is 
prohibited  undo-  paragraph  (a)  of  this 
section:  or 

(2)  The  terms  or  conditions  on  which 
approval  of  the  testing  was  granted 
under  §§  172.43  through  172.55  are 
violated. 

(FR  Doc.  93-1596  Filed  l-lfr-93:  9:57  am) 
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The  President 


Executive  Order  12832  of  January  19,  1993 

Amendments  Relating  to  the  National  Research  Council 

By  the  authority  vested  in  me  as  President  by  the .  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  update  the  National 
Research  Council,  it  is  hereby  ordered  that  Executive  Order  No.  2859.  as 
amended,  is  further  amended  to  read  as  follows: 

"National  Research  Council  of  the  NaUonal  Academy  of  Sciences 

"WHEREAS  (1)  the  congressional  charter  of  the  National  Academy  of 
Sciences  ('Academy')  charges  it,  upon  call  from  any  U.S.  Government  Depart- 
nient,  to  investigate,  examine,  experiment,  and  report  upon  any  subject 
of  science  or  art  and  (2)  the  actual  expenses  of  the  Academy  for  such 
investigations,  examinations,  experiments,  and  reports  shall  be  paid  to  the 
Academy  through  one  or  more  of  the  following:  private  gifts  and  bequests; 
appropriations  for  the  benefit  of  the  Academy;  grants-in-aid,  contracts,  and 
other  forms  of  financial  agreement  with  executive  departments  and  agencies, 
provided  that  the  Academy  shall  receive  no  compensation  whatever  for 
any  services  to  the  Government  of  the  United  States;  and 

"WHEREAS  the  National  Research  Council  ('Council')  was  organized  in 
1916  at  the  request  of  the  President  by  the  National  Academy  of  Sciences, 
under  its  congressional  charter,  as  a  measure  of  national  preparedness;  and 

"WHEREAS  the  Council  is  the  principal  operating  agency  of  the  National 
Academy  of  Sciences  and  the  National  Academy  of  Engineering,  the  latter 
having  been  established  in  1964  under  the  charter  of  the  National  Academy 
of  Sciences;  and 

"WHEREAS  the  Institute  of  Medicine  of  the  National  Academy  of  Sciences, 
established  in  1970  under  the  Academy's  charter,  conducts  its  programs 
and  activities  under  the  approval,  operating,  and  review  procedures  of  the 
Council;  and 

"WHEREAS  in  recognition  of  the  work  accomplished  through  the  Council 
in  organizing  research,  in  furthering  science,  and  in  securing  cooperation 
of  government  and  nongovernment  agencies  in  the  solution  of  their  problems, 
the  Council  has  been  perpetuated  by  the  Academy  as  requested  by  the 
President  in  Executive  Order  No.  2859  of  May  11, 1918;  and 

"WHEREAS  the  effective  prosecution  of  the  Council's  work  may  require 
the  close  cooperation  of  the  scientific  and  technical  branches  of  the  Govern- 
ment, both  military  and  civil,  and  makes  participation  by  officers  and  employ- 
ees of  the  Government  in  the  work  of  the  Council  desirable;  and 

"NOW,  THEREFORE,  by  the  authority  vested  in  me  as  President  by  the 
Constitution  and  the  laws  of  the  United  States  of  America,  it  is  ordered 
as  follows: 

"1.  The  functions  of  the  Council  shall  be  as  follows: 

"(a)  To  stimulate  research  in  the  mathematical,  physical,  biological, 
environmental,  and  social  sciences,  and  in  the  application  of  these 
sciences  to  engineering,  agriculture,  medicine,  and  other  useful  arts, 
with  the  object  of  increasing  knowledge,  of  strengthening  the  na- 
tional security  including  the  contribution  of  science  and  engineering 
to  economic  growth,  of  ensuring  the  health  of  the  American  people, 
of  aiding  in  the  attainment  of  environmental  goals,  and  of  contribut- 
ing in  other  ways  to  the  public  welfare. 
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9  "(b)  To  survey  the  broad  possibilities  of  science,  to  formulate  com- 

prehensive projects  of  research,  and  to  develop  effective  means 
of  utilizing  the  scientific  and  technical  resources  of  the  country 
for  dealing  with  such  projects. 

"(c)  To  promote  cooperation  in  research,  at  home  and  abroad,  in 
order  to  secure  concentration  of  effort,  minimize  duplication,  and 
stimulate  progress;  but  in  all  cooperative  undertakings  to  give  en- 
couragement to  individual  initiative,  as  fundamentally  important 
to  the  advancement  of  science. 

"(d)  To  serve  as  a  means  of  bringing  American  and  foreign  investiga- 
tors into  active  cooperation  with  the  scientific  and  technical  services 
of  the  Federal  Government. 

"(e)  To  direct  the  attention  of  scientific  and  technical  investigators 
to  the  importance  of  military  and  industrial  problems  in  connection 
with  national  security,  to  the  importance  of  environmental  problems 
in  connection  with  public  health  and  the  economy,  and  to  aid 
in  the  solution  of  these  problems  by  organizing  specific  research. 
"(f)  To  gather  and  collate  scientific  and  technical  information,  at 
home  and  abroad,  in  cooperation  with  governmental  and  other  agen- 
cies, and  to  disseminate  such  information  to  duly  accredited  persons 
and  the  public. 

"2.  Scientists,  engineers,  and  other  technically  qualified  professionals  who 
are  officers  or  employees  of  departments  and  agencies  of  the  executive 
branch  of  the  Government  are  encouraged  to  participate  in  the  work  of 
the  Council  as  requested  by  the  Council  to  the  extent  authorized  by  the 
head  of  the  officer's  or  employee's  agency  or  department  and  permitted 
by  law. 

"3.  To  the  extent  permitted  by  law  and  regulation,  and  in  accordance 
with,  the  congressional  charter  of  the  Academy,  the  actual  expense  of  inves- 
tigations, examinations,  experiments,  and  reports  by  the  Academy  for  the 
executive  branch  of  the  Government  shall  be  paid  to  the  Academy  through 
one  or  more  of  the  following:  private  gifts  and  bequests;  appropriations 
for  the  benefit  of  the  Academy;  grants-in-aid,  contracts,  and  other  forms 
of  financial  agreement  with  executive  departments  and  agencies.  The  Acad- 
emy shall  receive  no  compensation  whatever  for  any  services  to  the  Govern- 
ment of  the  United  States.  Further,  the  Academy  shall  be  subject  to  all 
provisions  of  0MB  Circular  A-122,  'Cost  Principles  for  Non-Profit  Organiza- 
tions,' and  to  such  other  requirements  regarding  or  limiting  the  Academy's 
recovery  of  costs  as  the  Director  of  the  Office  of  Management  and  Budget 
may  specify  from  time  to  time  in  writing  to  the  Academy  and  to  agencies 
and  departments  of  the  Government. 

"4.  When  a  department  or  agency  of  the  executive  branch  of  the  Govern- 
ment determines  that  the  Academy,  because  of  its  unique  qualifications, 
is  the  only  source  that  can  provide  the  measure  of  expertise,  independence, 
objectivity,  and  audience  acceptance  necessary  to  meet  the  department's 
or  agency's  program  requirements,  acquisition  of  services  by  the  Academy 
may  be  obtained  on  a  noncompetitive  basis  if  otherwise  in  accordance 
with  applicable  law  and  regulations." 


|FR  Doc.  93-1853 
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Executive  Order  12833  of  January  19,  1993 

Addition  to  Level  V  of  the  Executive  Schedule:  Transition 
Manager  for  the  United  States  Enrichment  Corporation 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  5317  of  title  5 
of  the  United  States  Code,  and  in  order  to  place  additional  positions  in 
level  V  of  the  Executive  Schedule,  section  1-102  of  Executive  Order  No. 
12154,  as  amended,  is  hereby  further  amended  by  adding  the  following 
new  subsection: 

"(g)  Transition  Manager,  United  States  Enrichment  Corporation." 
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TiUe  3— 

The  President 


Executive  Order  12834  of  January  20,  1993 

Ethics  Commitments  by  Executive  Branch  Appointees 

By  the  authority  vested  in  me  as  President  of  the  United  States  by  the 
Constitution  and  laws  cf  the  United  States  of  America,  including  section 
301  of  title  3.  United  States  Code,  and  sections  3301  and  7301  of  tide 
5,  United  States  Code,  it  is  hereby  ordered  as  follows: 

SecUon  1.  Ethics  Pledges,  (a)  Every  senior  appointee  in  every  execuUve 
agency  appointed  on  or  after  January  20.  1993.  shall  sign,  and  upon  signing 
shall  be  contractually  committed  to.  the  following  pledge  ("senior  appointee 
pledge  j  upon  becoming  a  senior  appointee: 

"As  a  condition,  and  in  consideration,  of  my  employment  in  the 
United  States  Government  in  a  senior  appointee  position  invested 
witti  the  public  trust.  I  commit  myself  to  the  following  obligations 
which  I  understand  are  binding  on  me  and  are  enforceable  under 
law: 

"1. 1  will  not.  within  five  years  after  the  termination  of  my  employ- 
ment as  a  senior  appointee  in  any  executive  agency  in  which  I 
am  appointed  to  serve,  lobby  any  officer  or  employee  of  that  agency. 

'^-  ^"  }^®  ®^®"*  ^^3^  ^  serve  as  a  senior  appointee  in  the  Executive 
Office  of  the  President  {'EOP').  I  also  will  not.  within  five  years 
after  I  cease  to  be  a  senior  appointee  in  the  EOP.  lobby  any  officer 
or  employee  of  any  other  executive  agency  with  respect  to  which 
I  had  personal  and  substanUal  responsibility  as  a  senior  appointee 
m  the  EOP.  ^^ 

"3. 1  will  not.  at  any  Ume  after  the  termination  of  my  employment 
in  the  United  States  Government,  engage  in  any  activity  on  behalf 
of  any  foreign  government  or  foreign  political  party  which,  if  under- 
taken on  January  20,  1993.  would  require  me  to  register  under 
the  Foreign  Agents  Registration  Act  of  1938.  as  amended. 

"4.  I  will  not.  within  five  years  after  termination  of  my  personal 
and  substantial  participation  in  a  trade  negotiation,  represent,  aid 
or  advise  any  foreign  government,  foreign  political  party  or  foreign 
business  entity  with  the  intent  to  influence  a  decision  of  any  officer 

^L.^'^Pl^y^®  °^  ^"y  executive  agency,  in  carrying  out  his  or  her 
official  duties. 

"5.  I  acknowledge  that  the  Executive  order  entitled  'Ethics  Com- 
mitments by  Executive  Branch  Appointees.'  issued  by  the  President 
on  January  20.  1993.  which  I  have  read  before  signing  this  document, 
defines  certain  of  the  terms  applicable  to  the  foregoing  obligations 
and  sets  forth  the  methods  for  enforcing  them.  I  expressly  accept 
the  provisions  of  that  Executive  order  as  a  part  of  this  agreement 
and  as  binding  on  me.  I  understand  that  the  terms  of  this  pledge 
are  m  addition  to  any  statutory  or  other  legal  restrictions  applicable 
to  me  by  virtue  of  Federal  Government  service." 
(b)  Every  trade  negotiator  who  is  not  a  senior  appointee  and  is  appointed 
to  a  position  in  an  executive  agency  on  or  after  January  20.  1993,  shall 
(pnor  to  personally  and  substantially  participaUng  in  a  trade  negotiation) 
sign,  and  upon  signing  be  contractually  committed  to,  the  following  pledae 
(trade  negotiator  pledge"):  ^      * 

"As  a  condition,  and  in  consideration,  of  my  employment  in  the 
United  States  Government  as  a  trade  negotiator,  which  is  a  position 
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invwled  wiih  the  public  \ruA,  I  oommit  myself  to  the  following 
obligations,  which  I  understand  are  binding  on  me  and  are  enforce- 
able under  law: 

"1.  I  will  not,  within  five  years  after  termination  of  my  personal 
and  substantial  participation  in  a  trade  negotiation,  represent,  aid 
or  advise  any  foreign  government,  foreign  political  party  or  foreign 
business  entity  with  the  intent  to  influence  a  decision  of  any  officer 
or  employee  of  any  executive  agency,  in  carrying  out  his  or  her 
oflficiM  duties. 

"2.  I  acknowledge  that  the  Executive  order  entitled  'Ethics  Com- 
mitments by  Executive  Branch  Appointees,'  issued  by  the  President 
OB  jMmary  20, 1993,  which  I  have  wad  before  signing  this  document, 
defiaes  certain  of  the  terms  aqpplicable  to  the  foregoing  obligations 
and  sets  forth  the  methods  for  enforcing  them.  I  expressly  accept 
the  piovisicjns  of  that  Executive  order  as  a  part  of  this  agreement 
and  AS  binding  oa  me.  I  understand  that  the  terms  of  this  pledge 
are  in  addition  to  any  statutory  or  other  legal  restrictions  applicable 
to  me  by  virtue  of  Federal  Govemmeat  service." 
Sec.  2.  Definitions.  As  used  herein  and  in  the  pledges: 

(a)  "Senior  af)poiiitee"  means  every  full-time,  non-career  Presidential,  Vice- 
presidential  or  agency  head  appointee  in  an  executive  agency  whose  rate 
of  basic  pay  is  not  less  than  the  rale  for  level  V  of  the  Executive  Schedule 
(5  U^C  5316)  but  does  not  include  any  person  appointed  as  a  member 
of  the  senior  foreign  service  or  solely  as  a  uniformed  service  commissioned 
officer. 

(b)  "Trade  negotistor"  means  a  full-time,  non-career  Presidential,  Vice-presi- 
dential or  agency  head  appointee  (whether  or  not  a  senior  appointee)  who 
personaUy  and  substaatiaUy  participates  in  a  trade  negotiation  as  an  em- 
ployee of  an  executive  agency. 

(c)  "IxAby*'  means  to  knowingly  communicate  to  or  appear  before  any 
officer  or  employee  of  any  executive  agency  on  behalf  of  another  (except 
the  United  States)  %vith  the  intent  to  influence  official  action,  except  that 
the  term  "lobby"  does  not  include: 

{1)  commanicating  or  appearing  on  behalf  of  and  as  an  officer  or  employee 
of  a  State  or  local  government  or  the  government  of  the  District  of  Columbia, 
a  Native  American  tribe  or  a  United  States  territory  or  possession; 

(2)  communicating  or  appearing  with  regard  to  a  judicial  proceeding, 
or  a  criminal  or  civil  larw  enforcement  inquiry,  investigation  or  proceeding 
(but  not  with  regard  to  an  administrative  proceeding  or  with  regard  to 
an  administrative  proceeding  to  the  extent  that  such  communications  or 
appearances  are  made  after  the  commencement  of  and  in  connection  with 
the  conduct  or  disposition  of  a  judicial  proceeding; 

(31  communicating  or  appearing  with  regard  to  any  govenunent  grant, 
contract  or  similar  benefit  on  behalf  of  and  as  an  officer  or  employee  of: 

(A)  ui  accredited,  degree-granting  institution  of  higher  education,  as 
defined  in  section  1201(a)  of  title  20.  United  States  Code;  or 

(B)  a  hospital;  a  medical,  scientific  or  enviroimiental  research  institu- 
tion; or  a  charitable  or  educational  institution;  provided  that  such  entity 
is  a  not-for-profit  organization  exempted  from  Federal  income  taxes  under 
sections  501(a)  and  501(c)(3)  of  title  26,  United  States  Code; 

(4)  coDomunicating  or  appearing  on  behalf  of  an  international  organization 
in  which  the  United  States  participates,  if  the  Secretary  of  State  certifies 
in  advance  that  such  activity  is  in  the  interest  of  the  United  States; 

(5)  communicating  or  appearing  solely  for  the  purpose  of  furnishing  sci- 
entific or  technological  informatian.  subject  to  the  procedures  and  conditions 
applicable  under  section  207())(5)  of  title  18,  United  States  Code;  or 

(€.)  giving  testimony  under  oath,  subject  to  the  conditions  applicable  under 
section  207<j)(6)  of  title  16.  United  States  Code. 


W)  "^  briialf  of  aaodier"  means  on  behalf  of  a  person  or  entity  other 
than  the  individual  signing  the  pledge  or  his  or  her  spouse,  child  or  parent 
(ei)  "Adaiaistrative  jHoceeding"  means  any  agency  process  for  rulemaking, 
adjudicatioa  or  Jjoensing.  as  d^mad  ia  and  governed  by  the  AdministraUve 
Procedure  Act.  as  amended  (5  U^.C  551,  et  seq). 

(0  "Exaortive  ageaury"  and  "agency"  mean  "ExecuUve  agency"  as  defined 
in  aaction  105  of  title  5.  United  States  Code,  except  that  the  term  includes 
the  ExecuUve  Office  of  the  President,  the  United  States  Postal  Service  and 
the  Postal  Rate  Commission  and  excludes  the  General  Accounting  Office. 
As  used  in  paragraph  1  of  the  senior  appointee  pledge,  "executive  agency" 
means  the  entire  agency  in  which  the  senior  appointee  is  appointed  to 
serve,  except  that: 

tl)  with  respect  to  those  senior  appointees  to  whom  such  designations 
are  applicable  under  section  207(hJ  of  title  18.  United  States  Code,  the 
term  means  an  agency  or  bureau  designated  by  the  Director  of  the  Office 
of  Govamraenl  ©hi<»  under  section  207(h)  as  a  separate  department  or 
agency  at  the  time  tiiw  senior  appointee  ceased  to  serve  in  that  department 
or  agency,  and 

(2)  a  senior  appointee  who  is  detailed  from  one  executive  agency  to 
MW*her  for  more  Aan  sixty  days  in  any  calendar  year  shall  be  deemed 
to  be  an  officer  or  employee  of  both  agencies  during  the  period  such  person 
is  detailed. 

(g)  "Personal  and  substantial  responsibility"  'Vith  respect  to"  an  executive 
^ency,  as  used  in  paragraph  2  of  the  senior  appointee  pledge,  means  ongoing 
oversight  of.  or  significant  ongoing  decision-making  involvement  in,  the 
agency's  budget,  major  programs  or  personnel  actions,  when  acting  both 
"personally"  and  "substantially"  {as  those  terms  are  defined  for  purposes 
of  sections  207(aJ  and  (b)  of  title  18,  United  States  Code). 

(hj  "Personal  and  substantial  participation"  and  "personally  and  substantially 
participates"'  mean  acting  both  "personally"  and  "substantially"  (as  those 
terms  are  d^ned  for  purposes  of  sections  207(a)  and  (b)  of  title  18,  United 
States  Code)  as  an  employee  through  decision,  approval,  disapproval,  rec- 
ommendation, the  rendering  of  advice,  investigation  or  other  such  action. 

(i)  *Trade  negotiation"  means  a  negotiation  that  the  President  determines 
to  undertake  to  enter  into  a  trade  agreement  v^rith  one  or  more  foreign 
goveminerts,  and  does  not  include  any  action  taken  before  that  determina- 
tion. 

(j)  "Foreign  Agents  Registration  Act  of  1938,  as  amended"  means  sections 
611-621  of  Utle  22.  United  States  Code. 

(k)  "Foreign  government"  means  "the  government  of  a  foreign  country," 
as  defined  in  section  1(e)  of  the  Foreign  Agents  Registration  Act  of  1938. 
as  amended  t22  U.S.C.  611(e)). 

ili  "Fore^  political  party"  has  the  same  meaning  as  that  term  in  section 
1(f)  of  the  Foreign  Agents  Registration  Act  of  1938.  as  amended  (22  U.S.C. 
61  Kf)). 

(ml  "Foreign  business  entity"  means  a  partnership,  association,  corporation, 
organization  or  other  combination  of  persons  organized  under  the  laws  of 
or  havii^  Hs  principal  place  of  business  in  a  foreign  country. 

(n)  Terms  that  are  used  herein  and  in  the  pledges,  and  also  used  in  section 
207  of  title  18,  United  States  Code,  shall  be  given  the  same  meaning  as 
they  have  in  section  207  and  any  implementing  regulations  issued  or  to 
be  issued  by  the  Office  of  Government  Ethics,  except  to  the  extent  tiiose 
terms  are  otherwise  defined  in  this  order. 

Sec.  3.  Waiver,  (a)  The  President  may  grant  to  any  person  a  waiver  of 
any  restrictioas  contained  in  the  pledge  signed  by  such  person  if,  and 
to  the  extent  that,  the  President  certifies  in  writing  that  it  is  in  the  public 
interest  to  grant  the  waiver. 
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(b)  A  Waiver  shall  take  effect  when  the  certification  is  signed  by  the  President. 

(c)  The  waiver  certification  shall  be  published  in  the  Federal  Register, 
identifying  the  name  and  executive  agency  position  of  the  person  covered 
by  the  waiver  and  the  reasons  for  granting  it. 

(d)  A  copy  of  the  waiver  certification  shall  be  furnished  to  the  person 
covered  by  the  waiver  and  filed  with  the  head  of  the  agency  in  which 
that  person  is  or  was  appointed  to  serve. 

Sec  4.  Administration,  (a)  The  head  of  every  executive  agency  shall  establish 
for  that  agency  such  rules  or  procedures  (conforming  as  nearly  as  practicable 
to  the  agency's  general  ethics  rules  and  procedures,  including  those  relating 
to  designated  agency  ethics  officers)  as  are  necessary  or  appropriate: 

(1)  to  ensure  that  every  senior  appointee  in  the  agency  signs  the  senior 
appointee  pledge  upon  assuming  the  appointed  office  or  otherwise  becoming 
a  senior  appointee; 

(2)  to  ensure  that  every  trade  negotiator  in  the  agency  who  is  not  a 
senior  appointee  signs  the  trade  negotiator  pledge  prior  to  personally  and 
substantially  participating  in  a  trade  negotiation; 

(3)  to  ensure  that  no  senior  appointee  or  trade  negotiator  in  the  agency 
personally  and  substantially  participates  in  a  trade  negotiation  prior  to  sign- 
ing the  pledge;  and 

(4)  generally  to  ensure  compliance  with  this  order  within  the  agency. 

(b)  With  respect  to  the  Executive  Office  of  the  President,  the  duties  set 
forth  in  section  4(a),  above,  shall  be  the  responsibility  of  the  White  House 
Counsel  or  such  other  official  or  officials  to  whom  the  President  delegates 
those  duties. 

(c)  The  Director  of  the  Office  of  Government  Ethics  shall: 

(1)  subject  to  the  prior  approval  of  the  White  House  Counsel,  develop 
a  form  of  the  pledges  to  be  completed  by  senior  appointees  and  trade 
negotiators  and  see  that  the  pledges  and  a  copy  of  this  Executive  order 
are  made  available  for  use  by  agencies  in  fulfilling  their  duties  under  section 
4(a)  above; 

(2)  in  consultation  with  the  Attorney  General  or  White  House  Counsel, 
when  appropriate,  assist  designated  agency  ethics  officers  in  providing  advice 
to  current  or  former  senior  appointees  and  trade  negotiators  regarding  the 
application  of  the  pledges;  and 

(3)  subject  to  the  prior  approval  of  the  White  House  Counsel,  adopt  such 
rules  or  procedures  (conforming  as  nearly  as  practicable  to  its  generally 
applicable  rules  and  procedures)  as  are  necessary  or  appropriate  to  carry 
out  the  foregoing  responsibilities. 

(d)  In  order  to  promote  clarity  and  fairness  in  the  application  of  paragraph 
3  of  the  senior  appointee  pledge: 

(1)  the  Attorney  General  shall,  within  six  months  after  the  issuance  of 
this  order,  publish  in  the  Federal  Register  a  "Statement  of  Covered  Activi- 
ties," based  on  the  statute,  applicable  regulations  and  published  guidelines, 
and  any  other  material  reflecting  the  Attorney  General's  current  interpretation 
of  the  law,  describing  in  sufficient  detail  to  provide  adequate  guidance 
the  activities  on  behalf  of  a  foreign  government  or  foreign  political  party 
which,  if  undertaken  as  of  January  20,  1993,  would  require  a  person  to 
register  as  an  agent  for  such  foreign  government  or  political  party  imder 
the  Foreign  Agents  Registration  Act  of  1938,  as  amended;  and 

(2)  the  Attorney  General's  "Statement  of  Covered  Activities"  shall  be 
presumed  to  be  the  definitive  statement  of  the  activities  in  which  the  senior 
appointee  agrees  not  to  engage  under  paragraph  3  of  the  pledge. 

(e)  A  senior  appointee  who  has  signed  the  senior  appointee  pledge  is  not 
required  to  sign  the  pledge  again  upon  appointment  to  a  different  office, 
except  that  a  person  who  has  ceased  to  be  a  senior  appointee,  due  to 
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tocaaiiMtion  of  «ai.pioyinent  ia  the  sxecutive  branch  or  otherwise,  shall  sign 
the  senior  appoiatee  pledge  prior  to  dwreafter  assuming  ofiice  as  a  senior 
appointee. 

(0  A  tcade  ae^otiator  yiAio  is  not  also  a  senior  appointee  and  who  has 
once  signed  the  trade  iMgotietor  pledge  is  not  required  to  sign  the  pledge 
.i^gaia  prior  to  persouaily  And  substantially  participating  in  a  subsequent 
trade  negotiation,  except  that  a  person  who  has  ceasml  employment  in 
the  executive  branch  shall,  after  Tetuming  to  such  employment,  be  obligated 
to  sign  a  pledge  as  provided  herein  notwithstanding  the  signing  of  any 
previous  jdedge. 

(g)  All  pledges  signed  bv  senior  appointees  and  trade  negotiators,  and  all 
waiver  certifications  with  respect  thereto,  shall  be  filed  with  the  head  of 
the  appointee's  agency  for  permanent  retention  in  the  appointee's  official 
persoiKwl  iolder  or  equivalent  folder. 

Sec.  5.  Enforcement,  (a)  Hie  cootnctual,  fiduciary  and  ethical  commitments 
in  the  pledges  provided  fior  hoEeia  are  enforceable  by  any  legally  available 
means,  including  any  or  all  of  the  following:  debarment  procMdingi  witUn 
any  affected  executive  agency  or  judicial  civil  proceedings  for  doclaratory, 
injunctive  or  monetary  relief. 

(b)  Any  former  senior  appointee  or  trade  negotiator  who  is  determined, 
after  notice  and  hearing,  by  the  duly  designated  authority  within  any  agency, 
to  have  violated  his  or  her  pledge  not  to  lobby  any  officer  or  employee 
of  that  agency,  or  not  to  represent,  aid  or  advise  a  foreign  entity  specified 
in  the  pledge  with  the  intent  to  influence  the  official  decision  of  that 
agency,  may  be  barred  from  lobbying  any  officer  or  employee  of  that  agency 
for  up  to  five  years  in  addition  to  the  five-year  time  period  covered  by 
the  pledge. 

(1)  The  head  of  every  executive  agency  shall,  in  consultation  with  the 
Director  of  the  Office  of  Government  Ethics,  establish  procedures  to  imple- 
ment the  foregoing  subsection,  which  shall  conform  as  nearly  as  practicable 
to  the  procedures  for  debarment  of  former  employees  found  to  have  violated 
section  207  of  title  18,  United  States  Code  (1988  ed.),  set  forth  in  section 
2637.212  of  title  5,  Code  of  Federal  Regulations  (revised  as  of  January 
1. 1992). 

(2)  Any  person  who  is  debarred  from  lobbying  following  an  agency  proceed- 
ing pursuant  to  the  foregoing  subsection  may  seek  judicial  review  of  the 
administrative  determination,  which  shall  be  subject  to  established  standards 
for  judicial  review  of  comparable  agency  actions. 

(c)  The  Attorney  General  is  authorized: 

(1)  upon  receiving  information  regarding  the  possible  breach  of  any  com- 
mitment in  a  signed  pledge,  to  request  any  appropriate  federal  investigative 
authority  to  conduct  such  investigations  as  may  be  appropriate;  and 

(2)  upon  determining  that  there  is  a  reasonable  basis  to  believe  that  a 
breach  of  a  commitment  has  occurred  or  will  occur  or  continue,  if  not 
enjoined,  to  commence  a  civil  action  against  the  former  employee  in  any 
United  States  District  Court  with  jurisdiction  to  consider  the  matter. 

(d)  In  such  civil  action,  the  Attorney  General  is  authorized  to  request  any 
and  all  relief  authorized  by  law.  including  but  not  limited  to: 

(1)  such  temporary  restraining  orders  and  preliminary  and  permanent 
injunctions  as  may  be  appropriate  to  restrain  future,  recurring  or  continuing 
conduct  by  the  former  employee  in  breach  of  the  commitments  in  the 
pledge  he  or  she  signed;  and 

(2)  establishment  of  a  constructive  trust  for  the  benefit  of  the  United 
States,  requiring  an  accounting  and  payment  to  the  United  States  Treasury 
of  all  money  and  other  things  of  value  received  by.  or  payable  to.  the 
former  employee  arising  out  of  any  breach  or  attempted  breach  of  the  pledge 
signed  by  the  former  employee. 
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Sec  8.  General  Provisions,  (a)  No  prior  Executive  orders  are  repealed  by 
this  order.  To  the  extent  that  this  order  is  inconsistent  with  any  provision 
of  any  prior  Executive  order,  this  order  shall  control. 

(b)  If  any  provision  of  this  order  or  the  application  of  such  provision  is 
held  to  be  invalid,  the  remainder  of  this  order  and  other  dissimilar  applica- 
tions of  such  provision  shall  not  be  affected. 

(c)  Except  as  expressly  provided  in  section  5(b)(2)  of  this  order,  nothing 
in  the  pledges  or  in  this  order  is  intended  to  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  at  law  by  a  party  against  the  United 
States,  its  agencies,  its  officers,  or  any  person. 
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Proclamation  6525  of  January  20,  1993 

National  Day  of  Fellowship  and  Hope,  1993 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

As  I  assume  the  office  of  President,  I  stand  humbly  before  God  and  ask 
for  His  guidance  and  blessings  for  our  great  Nation.  At  the  same  time, 
I  ask  the  citizens  of  America  to  join  me  in  renewing  our  commitment 
to  the  American  ideals  of  fellowship  and  hope. 

The  obligation  of  a  President  is  more  than  the  fulfillment  of  a  set  of  constitu- 
tional duties.  The  President  must  carry  the  mantle  of  hope  and  optimism 
in  the  batUe  against  fear  and  despair.  I  ask  that  every  American  help  as 
we  attempt,  in  the  words  of  the  Reverend  Martin  Luther  King.  Jr.,  "to 
hew  out  of  the  mountain  of  despair  a  stone  of  hope"  and  "transform  the 
jangling  discords  of  our  nation  into  a  beautiful  symphony  of  brotherhood." 

We  must  always  remember  that  the  essence  of  our  democracy  is  the  recogni- 
tion that  we  are  united  in  a  common  purpose,  working  toward  a  common 
good. 

In  renewing  our  commitment  to  fellowship  throughout  our  great  Nation, 
we  recall  the  spirit  of  Thomas  Jefferson,  who  said  on  the  occasion  of  his 
first  inaugural  address,  "Let  us,  then,  fellow  citizens,  unite  with  one  heart 
and  one  mind.  Let  us  restore  to  social  intercourse  that  harmony  and  aH^ection 
without  which  liberty  and  even  life  itself  are  but  dreary  things." 

NOW,  THEREFORE.  I.  WILLL\M  J.  CLINTON.  President  of  the  United  States 
of  America,  by  the  authority  vested  in  me  by  the  Constitution  and  laws 
of  the  United  States,  do  hereby  proclaim  January  22.  1993,  a  National  Day 
of  Fellowship  and  Hope  and  call  upon  the  citizens  of  this  great  Nation 
to  reflect  on  their  obligations  to  their  fellow  Americans  and  look  forward 
to  the  challenges  of  the  new  year  with  a  spirit  of  hope. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twentieth  day 
of  January,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  seventeenth. 
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12831) 5253 

2859  (Amended  by 

EO  12832) 5905 

12154  (Amended  by 

EO  12833) 5907 

12827 211 

12828 2965 

12829 3479 

12830 4061 

12831 5253 

12832 5905 

12833 5907 

12834 5911 

Administrativ*  Order*: 
Memorandums: 

December  30,  1992 3197, 

3465 
Presidential  Determinations: 
No.  93-7  Of 

January  5.  1993 4059 

No.  93-8  of 

January  6.  1993 5241 

No.  93-9  of 

January  6.  1993 5243 

No.  93-10  of 

January  6.  1993 5245 

No.  93-1 1  of 

January  6.  1993 5247 

No.  93-12  of 

January  6, 1993 5249 

No.  93-13  of 

January  6.  1993 5251 


5  CFR 

351 

531 

532 

550 

575 

838 

890 

Propoeed  Rulee: 
410 


...5561 
...3199 
...3199 
...3199 
...3199 
...3201 
.4569 


.3506 


7CFR 

2 

52 „ 

271 

272 

273 

274 

275 

276 

277 

278 

279 

280 

281 

282 , 

284 

285 

301 

354 

401 

422 


4569 

4295 

...~ 213 

213 

213 

213 

, 213 

213 

213 

213 

213 

213 

213 

213 

213 

213 

.215-217 

219 

3202 

1 


800 .3211,3213 

920 3069 

921 220 

928 „...4302 

966 „ 4570 

979 4572 

984 4570 

989 4570 

800 5255 

1001 5255 

1004 5255 

1124 „ 5255 

1207 „ 3358 

1209 3446 

1210 3354 

1211 3362 

1212 3366 

1410 4063 

1413 4303 

1421 4303 

1822 222 

1823 222 

1900 .222,  4065 

1901 ;.. .222.  5564 

1910 222 

1940 5564 

1941 „ 222 

1942 222 

1943 222 

1944 222,5564 
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1945 -.222 

1948 222 

1951 222.  4066,  5564 

1956 ; 5564 

1965 4067 

1960 222 

2003 .5664 

2676 4576 

4284 - 5564 


..3233 
..3616 
..3234 
..3234 
..3511 
...5188 
..5188 
....280 
...3869 
...3871 
...3234 
...3614 

507 

...4065 


29 

52 

56 

59 

68 

275..„.. 

283 

354 

723 

781 

958 

1446.... 
1944.... 
1956... 


8CFR 

100 471 .  3487 

212„„ 4881 


.4306 


9CFR 

94 

31 8l!Z™Z!Z!!!IZ"!!"  .4067 

320 -.%. 882 

381 682.  4067 


4360 

282 

.4361.4362 
.264 


78.„ 

91 

92 

94 

96 

317 

318 

381 


.688 


10CFR 

0...- 


20-_ 

30.... 

40... 

50..„ 

52... 

70... 

72. 

100.. 


11CFR 

110 


.382S 


4363 

...3515,  4088 
„.3615.  4060 
„...271.  3615 

_ 271 

...3515.  4009 
.3515.  4099.  5301 
..„.271.4846 


.3474 


104. 


.4110 


12  cm 

7„ 

34 

203 

208 

225 

229 

327 

365 

506 

508 

516 

528 


4070 

4460 

....- ™t 

.„ 4460 

471.4073 

,„„ 2 

3068 


.4308 
.4306 
..4300 
.4306 


541.... 

543.... 

545... 

552... 

556.... 

558... 

568.. 

561.... 

563.... 

563b.. 

563*.. 


.4308 
.4308 
.4460 
.4308 
.4308 
.4308 
.4306 
.4308 
.4460 
.4306 
..4308 


567 474.4308 

571 4308 

579 4308 

580 - 4308 

741 5570 

932 3487 

1616 476 

ProposMl  Riitas: 

5 

16 

203 

208 


4600 

4600 

31 

3235 

211 .513.  3235 

225 „ 3235 

230 271 

353 - 3237 

620 - 3872 

703 ~..^ 5664 

748 - 5663 

13CFR 

101 2967 

121 4074 

14CFR 

21 5571 

25 5571 

36 3214 

39 4.  6.  480,  483.  3491. 

4892. 5256-5261 . 5574- 
5578, 5671 

71 3216.  3217.  4314.  4315 

93 229 

97 3218,  3220.  4893.  4685 

413 _ 3826 

415 3826 

1203b 5263 


21 3239.  5666.  5669 

27_ 5666 

29 3239.  4566.  5669 

39 „..275,  278.  515,  3873. 

4366.4367.4600.5671 

71 34.  3241,  3242.  3875. 

4946.5301.5303 

93 280 

221 287 


234.. 
241.. 
300. 
389. 


.4370 

35 

...516 
...287 


15CFR 

50 4077 

770 3222 

771 485.  487 

773 485 

774 485 

776 485 

777 487 

779 -485 

785 485 

786 3222 


303... 
1200. 


.4947 
.5672 


16CFR 

305 

307 

1615 

1616 


.3224 
.4874 
.4078 
.4078 


PrapoMd  Rutas: 

307 4874 

1615 4111 

1616.. 4111 


17CFR 

34 

35 

240 

241 

249 

276 

Propoa«d  Rutoa: 

33 - 4948 

270.... 2999,  3243 


.5580 
.5587 
.7.11 

7 

11 

7 


18CFR 

2 

284 

346 

381 

Prop<»>d  RuIm: 

35 

290.„ 


...489 
.5595 
.2968 
.2968 


.519 
.519 


19CFR 

118 

151 

178 


4 

10. 

113 

123 

142 

145..-.. 


.5566 
.5686 
.5596 

.4114 
.4615 
.5680 
.4615 
..4115 
.4615 


.4896 


Ch.lX 4601 


20CFR 

416 

Propo««d  RutM: 

404 4950,  5687 

416 4950.5687 

21  CFR 

Ch.l 2470 

1 2079 

5 494.  2066.  2070.  2302, 

2927 

20 2066,  2478,  2927 

73 3225 

100 2066.  2457,  2462,  2927 

101  ....2066-2302,  2448,  2478- 
2850, 2897-2927 

102 2850,  2897 

103 378 

104 2206 

105 2066,  2070,  2422,  2927 

130 2066,  2070,  2431,  2850, 

2927 

131 2888 

133 2888 

135 2850,2888 

136 2850 

137 2850 

139 2850 

145 2850 

146 - 2850 


150.. 
152.. 
155.. 
156.. 
158.. 
160., 
161.. 
163.. 
164. 
166.. 


...2860 
....2850 
....2850 

2850 

-..2850 

2850 

.-.2860 

2850 

.--2860 
2850 


168 2850.  2888 

169 — 2850 

177 - 2978 

291 - 495 

510 4316,5607 

520. „..5607,  5606 

522 499 

526 ^ „- 500 

558 4318 

601 4078 

888 3227 

1308 4316 

PrapoMdRu<w: 

Ch.l 4953 

100 .2957 

101 2944,  2950 

102 2950 

103 382.  389.  393 

129 383 

135 520 

161  _— 2966 

165 393 

184 393 

876 4118 

878 3436 

1308 _ 4370 


22  CFR 

309 


.2977 


23  CFR 

Propo— d  RuiM: 

655 

659 

1215 ™. 

1260 


...286 
„.186 
.4622 

...186 


24  CFR 

100 

248 

770 

882 

888 

889 

890 

941 

961 

990 

3500 


.2988 
.4870 
.4162 
.4162 
.4162 
.4162 
..4162 
.4162 
..3160 
.4318 
.5250 


25  CFR 

501 

515 

519 

522 

523 

524 

531 

533 

535 

537 

539 

556 

558 

571 

573 


.5802 
.5814 
.5802 
.5602 
.5802 
.5802 
.5818 
.5818 
.5818 
.5818 
.5818 
..5802 
.5802 
..5833 
.5833 
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iii 


575 

577 

PropoMdRuiM: 
23 „... 


.5833 
.5633 

.4046 


26CFR 

1 231-235.  3330,  4000. 

5263 

301 16.  3827 

602 4079.  5263 

PropoMtf  RuIm: 

1 43,  44.  47.  290.  300.  305. 

322. 3522. 3876, 4125, 5304. 
5310.  5687,  5691 

5» 5316 

20„ „.305.  322.  412S 

25  „ 305.  322.  4125 

26 4372 

35a 5316 

52 4625 

30. 3331.4372 

602 5310 

27CFR 


4 

290. 


.5608 

.3247 


28CFR 

26 

551 

PropoMd  RuIm: 
2 


.4898 
.5210 

.4126 


29CFR| 

34  1 

1602.. 

1910.. 

2602.. 

2610.. 

2616 

2617 ;.. 

2619 i., 

2622 U 

2644 ... 


.4742 
...239 
.4462 
.4318 
.4574 
.4203 
.4203 
.4575 
.4574 
.4577 


PropoMd  Rul**: 

18 

42„ 

2619 

2676 


.3822 

.5168 
.5128 
.5128 


30CFR 

701 3466 

785 3466 

901 3830 

913 4320 

914 „ „ 4322 

917 3833 

935 3838.  4324.  4326 

938 4331 

PropoMd  Rul«a: 

779 3458 

780 3458 

783 3458 

784 3458 

840 3248 

842 3248 

914 3928.  4372.  4374 

915 4376 

916 4381 

917 4384.4386 

924 4387 

935 4388- 


944.. 


.4390 


32  CPR 

397 . 

706 

33CFR 

117 „ 

165 

PropOMd  RuIm: 

117 „. 

126.._ 

151 _. 

155 -. 

156 „ 

162 _„ 

34CFR 

99 

668 

682 _. 


238 

™-...„.5293 
..4333,4334 

4902 


19 

.2988 


47 

4127 

452 

.452.4040 
.452.4040 
4130 


35CFR 

251 


3188 

5174 

.3180 

3174 


..^15 


36  WMl 

Proposed  RiilcK 

1191 

1230 


.3069 
...376 


37CFR 

Ch.  3 

1 , 

10 

PropoMdRulM: 

1 


.5616 
.4335 
.4335 

...528 


38CFR 

1 3840 

PropoMdRulM: 

4 4954-4969.  5691 

40CFR 

2 458.5061 

52 3492.  3841-3847,  4578, 

4902. 5294 

60..„ „™ 20,5294 

61 20.  3072.  5294 

72 3590 

73 „ _....3590 


75 

77 

78 

81  ...„ 

82 

86 

271.... 
272.... 
307.... 
310.... 


3590 

3590 

3590 

..3334.  3848.  4348 

4768 

-..3994 

500 

- 3497 

5560 

4816 


Propoa«d  Rul««: 

Ch.  1 3002,4391.4392 

51 3768 


52. 
63- 


.322.  324.  326.  5319. 
5695 

328 

68 5102 

as , .3380 

86  .-■    3360 

148 4972 

172 5678 

180 .4131 

261 4872 

268 4872 

372 4133 

42CFR 

433 4904 

435 4904.  4808 

436 4904.  4808 

..4808 
,.5212.5215 


440„.. 
483..„ 
1001- 

1005- 


.2889.  S617 
5617 


..4350 

.5482 

5492 

5492 


46CFR 

15 21 

514 „ .....25.5618 

560 „ 5627 

572 5627 

580 „ 5618 

581 „. „ 5618 

583 5618 

Proposed  RuIm: 

28 ™ 630 

514 4137 

47CFR 

64 4354 

73 4355.  4943.  4944.  5299. 

5300 

90 - -. 376 

Prepossd  Rules: 

Ch.  1 3522.  4139.  5319 

1 3929 

2 4974 

43.._ — „ 530 

65 - 4637 

69 4637 

73 3002,  3004,  3929,  4139, 

4392. 4393, 4974,  5320-5323 
76 48.  328,  3005,  3523. 

3929 
100 3929 


48CFR 

31 

1832 


.3850 
.4086 


1852. 


.4086 


970 4141 

4eCRI 

1 -502.  5631 

172 3344, 5850 

173 13344 

177 .5860 

184 2U 

941 *■* .■.»«—* *3B50 


564. 
571. 

572.. 
630. 
665. 


1038 


.3500,  3«a,  3856.  4582. 

4566.5632.5633 

3228 


..2986 


4355 


SOCFR 

17 4356.  5638.  5643,  5647 

32 .5004 

33 5064 

217 4088 

222. 4088 

227 2990.  4088.  5642 

228 -.4081 

611 2990 

625 5658 

633 3330 

642 3330.  4093.  4599 

650 4944 

663 2990 

672 503.  504.  5660 

675 504.  5660,  5662 

Proposed  Ruiss: 

17 339,  4144,  4145,  4400, 

4401,4975,5341,5701 

227 3108 

663 126,  4146 

672 532 


UST  OF  PUBLIC  LAWS 

Not*:  t4o  public  bills  which 
have  become  law  were 
received  by  the  Office  of  the 
Federal  Register  for  inclusion 
In  toda/s  List  of  Pubtic 
Laws. 

Last  List  Janojuy  21.  1993 


ELECTKONIC  BULLETIN 
BOARD 

Free  Electronic  Bulletin 
Board  Service  lor  Public  Law 
Numbers  is  available  on  202- 
275-1536  Of  275-0920. 


.TT  Order  now ! 


lilt 


■  ■yteisi,' 


For  those  of  you  who  must  keep  informed 
about  Presidential  Prociamations  and 
Executive  Orders,  there  is  a  convenient 
reference  source  that  will  mal<e  researching 
these  documents  much  easier. 

Arranged  by  subject  matter,  this  edition  of 
the  Codification  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  April  13,  1945, 
through  January  20. 1989,  and  which  have  a 
continuing  effect  on  the  puWic.  For  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  "reconstruct"  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1945-1989  period -along  with  any 
amendments— an  indication  of  its  current 
status,  and.  where  applicable,  its  location 
in  this  volume. 

Published  by  the  Office  of  the  Federal  Register, 
National  Archives  and  Records  Administration 


Superintendent  of  Documents  Publications  Order  Form 
Oder  procanmg  code:  Charge  your  order. 

*  6661  ***  ^^^ 

n  YES,  please  send  me  the  following:  ^^  ^  y^'  "*"  (202)-512-2250 

copies  of  CODinCATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS. 


S/N  069-000-00018-5  at  $32.00  each. 


The  total  cost  of  my  order  is  $_ 


Intematiooal  customers  please  add  25%.  Prices  include  regular  domestic 
postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 

—  J-D 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


1    I  GPO  Deposit  Account 

r~l  VISA  or  MasterCard  Account 

n 


I 


(Credit  card  expiration  date) 


nank  you  for 
your  order! 


(Daytime  phone  including  area  code) 


(Authorizing  Signature) 


{r:'9ii 


(Purchase  Order  No.) 

YES    NO 

May  wv  makf  yoor  naioc/Mldrcai  available  to  other  nuilen?  LJ   U 


Mail  To:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Public  Laws 


103d  Congress,  Ist  Session,  1963 


Pamphlet  pnnts  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
i^!!l^"  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
Legts^e  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws 
issued  irregularly  upon  enactment,  for  the  103d  Congress,  1st  Session,  199a 

2lSii?^ii?*^^'^"^*y^**""^^^^«*^*'o^*^Superinte^  OC 

20402-9328.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcernents  of 
newly  enacted  laws  and  prices). 


Superintendent  of  Documents  Subscriptions  Order  Form 
I — I  YKS,  enter  my  subscription(s)  as  follows: 


Ofder  ProcMBing  Code 

*  6216 


ks.iM 


Charge  your  order. 
ir$£a»yl 
To  fax  your  orders  (202)  512-2233 


siiiscriptions  to  PUBLIC  LAWS  for  the  103d  Congress,  1st  Session.  1993  for  $156  per  subscriptioa. 

The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  cfaai^. 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


Please  Choose  Method  of  Payment: 

I — I  Check  Payable  to  die  Superintendent  of  Documents 

I I  GPO  Deposit  Account        L 

LJ  VISA  or  MasterCaid  Account 

n 


-D 


(City.  State.  ZIP  Code) 


(Credit  card  expiiation  dale) 


(Daytime  phone  including  area  code) 


Thank  yeujbr 
your  «rder! 


(Purchase  Older  No.) 

YES    NO 
May  we  make  your  name/address  availal>ie  to  other  mallere?D  Q 


(Authorizing  Signature) 


(W3» 


Mail  To:    New  Orders,  Superintendent  of  Documents 
RO.  Box  37!954.  Pittsburgh.  R\  15250-7954 


FEDERAL  REGISTER  SUBSCRIBERS: 

IMPORTANT  INFORMATION 

ABOUT  YOUR  SUBSCRIPTION 

After  6  years  without  an  adjustment,  it  has  become  necessary  to  increase  the  price  of  the  Federal 
Register  in  order  to  begin  recovering  the  actual  costs  of  providing  this  subscription  service. 
Effective  October  1, 1992,  the  price  for  the  Federal  Register  will  increase  and  be  offered  as 
follows: 

(1>  FEDERAL  REGISTER  COMPLETE  SERVICE— Each  business  day  you  can  continue 
to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  Regulations  List  of  Sections  Affected  (LSA),  all  for  $415.00  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE— With  this  subscription  service,  you 
will  receive  the  Federal  Register  every  business  day  for  $375.00  per  year. 

HOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
in  your  subscription. 

AT  RENEWAL  TIME 

At  renewal  time,  to  keep  this  important  subscription  coming— you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
and  order  only  the  parts  that  suit  your  needs: 

•  renew  your  entire  Federal  Register  Service  (complete  service) 

or  select. . . 

•  the  daily  only  Federal  Register  (basic  service) 

•  and  complement  the  basic  service  with  either  of  the  following  supplements:  the  monthly 
Federal  Register  Index  or  the  monthly  LSA 

When  your  current  subscription  expires,  you  will  receive  a  renewal  notice  to  continue  the 
complete  Federal  Register  service.  At  that  time,  you  will  also  receive  an  order  form  for  the  daily 
Federal  Register  basic  service,  the  Federal  Register  Index,  and  the  LSA. 

To  know  when  to  expect  the  renewal  notice,  check  the  top  line  of  your  subscription  mailing  label 
for  the  month  and  year  of  expiration  as  shown  in  this  sam[31e: 

A  renewal  notice  will  be  sent 
approximately  90  days  before 
the  end  of  this  month. 
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Handbook 


Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory    ' 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  off  Documents  Publication  Order  Form 

processihg  code:   ♦icm  ^^ 

'»*■'•'  Charg9  your  order. 

VFC  lt'9  9asy! 

•■•  •*-"}?)  please  send  me  the  following  indicated  publications:  To  fax  your  ord«r»  and  lnquiilM-(202)  512-2250 


C  ^  J 


ifc^ll 


_  copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


[The  total  cost  of  my  order  is  $_ 


.  Foreign  orders  please  add  an  additional  25%. 


j  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change, 
f  Type  or  Print 


iCompany  or  personal  name) 


^Additional  address/attention  line) 


3.  Please  choose  method  of  payment 

I — I  Check  payable  to  the  Superintendent  of  Documents 
I I  GPO  Deposit  Account 


■Street  address) 


I I  VISA  or  MasterCard  Account 


-D 


[ 


f.  State,  ZIP  Code) 

J. 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


aytime  phone  including  area  code) 

(Signature) 
1  To:  New  Orders,  Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Vol.  58.  No.  14 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docunr>ents  having  gerwral 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  wtilch  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  Is  sold  by 
the  Superintendent  of  Documents.  Prices  ol 
new  books  are  listed  In  the  first  FEOEflAL 
REGISTER  issue  of  each  week. 


FARM  CREOrr  ADMINISTRATION 
12  CFR  Part  601 
RiN  3052-AB38 

Employee  Responsibilities  and 
Conduct 

agency:  Fann  Credit  Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA)  by  the  Farm 
Credit  Administration  Board  (Board) 
adopts  a  final  rule  amending  12  CFR 
part  601  (Employee  Responsibilities  and 
Conduct)  that  has  been  or  will  be 
superseded  by  Office  of  Personnel 
Management  (0PM)  and  Office  of 
Government  Ethics  (OGE)  regulations  on 
"Financial  Disclosure,  Qualified  Trusts, 
and  Certificates  of  Divestiture  for 
Executive  Branch  Employees"  and  OGE 
"Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch"  to 
facilitate  the  issuance  of  uniform 
standards  of  ethical  conduct  for 
employees  of  the  executive  branch. 
EFFECTIVE  DATE:  The  regulations  shall 
become  effective  upon  the  expiration  of 
30  days  after  publication  in  the  Federal 
Register  during  which  either  or  both 
Houses  of  Congress  are  in  session. 
Notice  of  effective  date  will  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  Erie 
Howard,  Policy  Analyst,  Regulation 
Development  Division,  Office  of 
Examination,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090,  (703)  883-4498,  TDD  (703)  883- 
4444,  or  Wendy  R.  Laguarda,  Senior 
Attorney  and  Deputy  Ethics  Official, 
Administrative  Law  and  Enforcement 
Division,  Office  of  General  Counsel, 
Farm  Credit  Administration,  McLean, 
VA  22102-5090,  (703)  883-4234. 
SUPPLEMENTARY  INFORMATION:  On  April 
7, 1992.  OGE  and  0PM  published  an 
interim  rule  that  revises  the  public  and 


confidential  financial  disclosure 
systems  for  executive  branch 
employees,  including  rules  on  qualified 
trusts  and  certificates  of  divestiture  (57 
FR  11800).  This  interim  regulation,  to  be 
codified  at  5  CFR  part  2634.  became 
effective  in  its  entirety  on  October  5, 
1992,  and  supersedes  individual  agency 
regulations  issued  pursuant  to  earlier 
financial  disclosure  rules,  including  the 
FCA's  financial  disclosure  rules  in 
§§601.170-178.  The  Ethics  in 
Government  Act  of  1978  (Pub.  L.  95- 
521,  as  amended)  requires  agencies  to 
promulgate  internal  written  procedures 
and  guidelines  for  both  the  public  and 
confidential  filings.  Accordingly,  the 
FCA  is  rwnoving  §§601.170-178 
(pertaining  to  financial  disclosures) 
fi^om  its  rules  on  employee 
responsibilities  and  conduct  at  12  CFR 
part  601.  Instructions  and  guidelines  for 
filing  financial  disclosure  reports  will 
be  published  in  the  FCA's  Policies  and 
Procedures  Manual. 

OGE  published  final  standards  of 
ethical  conduct  regulations  for 
executive  branch  employees  on  August 
7, 1992  (57  FR  35006).  These  new 
regulations,  to  be  codified  at  5  CFR  part 
2635,  become  effective  180  days  after 
publication,  or  by  February  3, 1993.  On 
that  date,  the  new  conduct  regulations 
will  supersede  most  of  subparts  A,  B 
and  C  of  5  CFR  part  735  (the  current 
standards  of  conduct  regulations)  and 
agency  regulations  thereunder,  as  well 
as  5  CFR  2635.101.  Accordingly,  the 
FCA  will  revise  12  CFR  part  601  by 
removing  ail  sections  except 
§§  601.110(c).  601.110(e),  601.127,  and 
601.141  and  redesignating  the  preserved 
sections  as  new  §§  601.100(a), 
601.100(b),  601.101.  and  601.102, 
respectively.  Pursuant  to  the  OGE.  the 
preserved  sections  of  the  FCA  standards 
of  conduct  regulations  at  12  CFR  part 
601  will  be  in  effect  imtil  February  3, 
1994.  By  that  date,  the  FCA  must  have 
issued,  concurrently  with  OGE, 
supplemental  agency  regulations 
pertaining  to  prohibited  holdings  and 
activities  and  prior  approval  for  outside 
employment.  The  FCA's  supplemental 
regulations  will  be  codified  within  5 
CFR  part  2635. 

In  acting  on  the  regulations,  the  Board 
determined  that  this  final  rule  conforms 
the  regulations  to  statutory  changes  and 
relates  to  agency  management  and 
personnel,  and  therefore,  does  not 
involve  rulemaking  as  defined  in  5 


U.S.C.  553  (a)(2)  and  (b)(A).  The 
purpose  of  the  rulemaking  requirements 
of  the  Administrative  Procedure  Act 
(APA)  is  to  allow  public  participation  in 
the  promulgation  of  rules  that  have  a 
substantial  impact  on  those  regulated. 
Because  this  rule  contains 
nondiscretionary  implementations  of 
statutory  changes  and  relates  to  agency 
management  and  personnel,  no  public 
participation  is  required  imder  the  APA 
nor  would  such  participation  serve  a 
useful  purpose. 

List  of  Subjects  in  12  CFR  Part  801 

Conflict  of  interests. 

For  the  reasons  stated  in  the 
preamble,  part  601  of  chapter  VI,  title  12 
of  the  Code  of  Federal  Regulations  is 
revised  to  read  as  follows: 

PART  601— EMPLOYEE 
RESPONSIBiUTIES  AND  CONOiXTT 

Sac 

601.100  Prohibited  holdings. 

601.101  Administrative  approval  to  engage 
in  outside  employment. 

601.102  Prohibition  against  involvement  in 
Fann  Credit  System  elections  of  txnrd 
members. 

Authority:  Sees.  5.9.  S.17  of  the  Farm 
Credit  Act;  12  U.S.C  2243,  2252. 

S  601 .100    Prohibited  holdings. 

Except  as  specifically  authorized  by 
law  or  these  regulations,  no  officer  or 
employee  of  the  Farm  Credit 
Administration: 

(a)  Shall,  directly  or  indirectly,    • 
purchase  security  obligations  of  the 
Farm  Credit  banks  for  personal 
investment; 

(b)  Shall  acquire,  directly  or  indirectly 
(including  acquisition  by  membership 
in  syndicates),  any  lands,  or  any  interest 
therein,  including  mineral  interests  and 
interests  as  mortgagee  or  lessee,  which 
are  owned  by  or  mortgaged  to  any 
corporation  regulated  by  the  Farm 
Credit  Administration  or  which  were 
thus  owned  or  mortgaged  at  any  time 
within  the  preceding  12  months. 
However,  such  lands,  or  interests 
therein,  may  be  acquired  by  will  or 
inheritance  or  upon  the  written 
approval  of  the  Chairman  subject  to 
such  conditions  as  the  Chairman  may 
prescribe.  As  used  in  this  paragraph, 
"mineral  interests"  means  any  interest 
in  minerals,  oil,  or  gas,  including,  but 
not  limited  to,  any  right  derived  directly 
or  indirectly  from  a  mineral,  oil,  or  gas 
lease,  deed  or  royalty  conveyance; 
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1601.101    Admintotrativ*  approval  to 
angaga  In  outsida  amploymant 

(a)  The  provisions  of  this  paragraph 
will  be  observed  with  respect  to  all 
outside  employment  or  other  outside 
activity.  Each  employee  must  be  alert  to 
identify  and  to  avoid  any  situation  that 
would  involve  him  or  her  in  prohibited 
activity.  Each  employee  must  also 
obtain  administrative  approval  before 
engaging  in  outside  paid  employment  of 
the  following  types: 

(1)  Writing  or  editing,  except 
activities  which  pertain  to  the  private 
interest  of  employees  regarding  hobbies, 
sports  or  cultural  activities  which  do 
not  conflict  actually  or  apparently  with 
officially  assigned  duties; 

(2)  Speaking  engagements,  except 
where  the  subject  matter  is  unrelated  to 
the  subject  matter  of  the  employee's 
ofRcial  duties; 

(3)  Teaching  and  lecturing; 

(4)  Regular  self-employment; 

(5)  Consulting  services; 

(6)  Holding  state  or  local  public  office; 

(7)  Outside  employment  or  other 
outside  activity  involving  an  institution 
of  the  Farm  Credit  System  or  an 
employee  of  such  institution; 

(8)  Outside  employment  which  will 
require  annual  leave  or  which  is  in 
excess  of  20  hours  per  week; 

(9)  Any  other  outside  work 
concerning  the  propriety  of  which  an 
employee  is  uncertain. 

(d)  a  request  for  administrative 
approval  of  outside  employment  or 
other  outside  activity  shall  be  in  writing 
and  show: 

(1)  Employee's  name,  occupational 
title  and  Federal  salary; 

(2)  Nature  of  the  activity — a  full 
description  of  specific  duties  or  services 
to  be  performed; 

(3)  Name  and  business  of  person  or 
organization  for  which  the  work  will  be 
done.  (In  the  case  of  self-employment  in 
a  professional  capacity  serving  a  large 
number  of  individuals,  instead  of  listing 
each  client,  the  type  of  services  to  be 
rendered  and  estimate  of  the  total 
number  of  clients  anticipated  during  the 
next  year  will  be  indicated.); 

(4)  Estimated  total  time  that  will  be 
devoted  to  the  activity  (if  on  a 
continuing  basis,  the  estimated  time  per 
year,  if  not.  the  anticipated  ending  date); 

(5)  Whether  service  can  be  performed 
entirely  outside  of  usual  duty  hours;  if 
not.  estimated  number  of  hours  of 
absence  from  work  that  will  be  reouired. 

(c)  The  request  for  approval  will  be 
submitted  to  the  supervisor  who  will 
make  a  written  recommendation  for 
approval  or  disapproval  and  forward  the 
request  through  the  director  of  the 
appropriate  oRice  to  the  Designated 
>^ency  Ethics  Official  (DAEO).  The 


DAEO  will  notify  employees  in  writing 
of  the  actions  taken  on  their  requests 
and  the  reasons  for  approval  or 
disapproval.  This  notification  will  be 
coordinated  and  cleared  with  the 
employee's  supervisor  prior  to  issuance. 
All  approved  requests  and  a  copy  of  the 
notification  of  the  approval  action  will 
be  maintained  by  the  DAEO. 

(d)  If  there  is  a  change  in  the  nature 
or  scope  of  the  duties  or  services 
performed  or  the  nature  of  the 
employer's  business,  the  employee  will 
submit  a  revised  request  for  approval 
promptly. 

(e)  Failure  to  request  administrative 
approval  for  outside  employment  or 
other  outside  activity  for  which 
approval  is  required  is  grounds  for 
disciplinary  action. 

(f)  All  requests  for  approval  will  be 
treated  as  confidential  and  made 
available  only  to  specifically  authorized 
persons.  Copies  of  outside  employment 
requests  will  be  maintained  by  the 
DAEO. 

1601.102    Prohibition  againat  kivolvafnant 
in  Farm  Cradit  Syatam  alactiona  of  board 
manntafa. 

No  officer  or  employee  of  the  Farm 
Credit  Administration,  except  as 
authorized  in  the  discharge  of  his  or  her 
official  duties,  shall  take  any  part, 
directly  or  indirectly,  in  the  nomination 
or  election  of  a  member  of  a  Farm  Credit 
bank  board  or  make  any  statement, 
either  orally  or  in  writing,  which  may  be 
construed  as  intended  to  influence  any 
vote  in  such  designations,  nominations, 
or  elections.  Any  such  officer  or 
employee  who  violates  the  provisions  of 
this  section  shall  be  dismissed. 

Dated:  January  14, 1993. 
Curtis  M.  Anderson, 

Secretary,  Farm  Credit  Administration  Board. 
IFR  Doc  93-1745  Filed  1-22-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dockat  No.  92-NM-12»-AD;  Amandmant 
39-6448;  AD  92-27-13] 

Airworthiness  Directives;  Boeing 
Model  747-400  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  Boeing  Model  747-400 
series  airplanes,  that  currently  requires 


repetitive  inspections  to  detect  damage, 
chafing,  and  improper  clearance 
between  the  electrical  power  feeder 
cables  and  engine  fuel  supply  tube,  and 
conective  action,  if  necessary.  This 
amendment  requires  a  modification  of 
the  electrical  power  feeder  cable 
installation  that,  once  accomplished, 
will  constitute  terminating  action  for  the 
currently  required  inspections.  This 
action  is  prompted  by  the  development 
of  a  modification  that  positively 
addresses  the  damage,  chafing,  and 
clearance  problems  encountered  in  the 
subject  area.  The  actions  specified  by 
this  AD  are  intended  to  prevent  a  fire  in 
the  number  two  and  number  three 
engine  struts. 
DATES:  Effective  March  1,  1993. 

The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  747- 
24A2168,  Revision  2,  dated  September 
24,  1992,  as  listed  in  this  regulation^is 
approved  by  the  Director  of  the  Federal 
Register  as  of  March  1, 1993. 

The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  747- 
24A2168,  dated  September  24, 1991, 
was  approved  previously  by  the  Director 
of  the  Federal  Register  as  of  February 
18,  1992  (57  FR  3928.  February  3,  1992). 

"The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  747- 
24A2168.  Revision  1.  dated  December  5, 
1991.  was  approved  previously  by  the 
Director  of  die  Federal  Register  as  of 
March  13, 1992  (57  FR  6665,  February 
27.  1992). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue.  SW.. 
Ronton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jon  Regimbal,  Aerospace  Engineer. 
Seattle  Aircraft  Certification  Office. 
Propulsion  Branch.  ANM-140S.  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2687; 
fax (206) 227-1181. 
SUPPt.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
92-05-01,  Amendment  39-8180  (57  FR 
6665,  February  27, 1992),  which  is 
applicable  to  Boeing  Model  747-400 
series  airplanes,  was  published  in  the 
Federal  Register  on  July  10, 1992  (57  FR 
30700).  The  action  proposed  to  require 
a  modification  of  the  electrical  power 
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feeder  cable  installation  that  would 
constitute  terminating  action  for  the 
currently  required  inspections. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Ooe  commenter  supports  the 
proposed  rule. 

Ctae  commenter  requests  that  the  FAA 
withdraw  the  proposed  rule  since  it  is 
xmnecessary.  This  commenter  states  that 
the  proposed  terminating  action  was 
offered  as  an  optional  action  in  AD  92- 
05-01  and  that  the  economic  advantages 
provided  by  this  modification  should  be 
sufficient  to  ensure  that  it  is 
accomplished  fleetwide.  The  FAA  does 
not  concur  with  the  commenter's 
request  to  withdraw  the  proposed  rule. 
As  was  explained  in  detail  in  the 
preamble  to  the  notice,  this  AD  action 
is  based  on  the  FAA's  determination 
that  long  term  continued  operational 
safety  will  be  better  assured  in  this  case 
by  design  changes  to  remove  the  source 
of  the  problem,  rather  than  by  repetitive 
inspections.  By  mandating  this 
modification,  the  FAA's  intent  is  to 
ensure  that  the  unsafe  condition  is 
addressed  in  a  timely  manner  by  all 
affected  operators. 

This  same  commenter  requests  that 
the  FAA  revise  AD  92-05-01  rather 
than  supersede  it.  The  commenter  states 
that  the  issuance  of  more  than  one  AD 
number  addressing  the  same  problem 
and  related  to  the  same  service  bulletin 
causes  confusion  and  creates  more 
administrative  paperwork  for  affected 
operators.  The  FAA  does  not  concur. 
The  FAA's  current  policy  (reference 
FAA  Order  8040. IB)  is  that,  whenever 
a  "substantive  change"  is  made  to  an 
existing  AD,  the  AD  must  be 
superseded,  rather  than  revised. 
"Substantive  changes"  are  those  made 
to  any  instruction  or  reference  that 
affects  the  substance  of  the  AD,  and 
includes  part  numbers,  service  bulletin 
and  manual  references,  compliance 
times,  applicability,  methods  of 
compliance,  corrective  action, 
inspection  requirements,  and  effective 
dates.  In  the  case  of  this  AD  rulemaking 
action,  the  changes  being  made  to  the 
existing  AD  are  considered  substantive. 
This  superseding  AD  is  assigned  a  new 
amendment  number  and  new  AD 
number;  the  previous  amendment  is 
deleted  firom  the  system.  This  procediue 
facilitates  the  efforts  of  the  Principal 
Maintenance  Inspectors  in  tracking  AD's 
and  ensuring  that  the  affected  operators 
have  incorporated  the  latest  changes 
into  their  maintenance  programs. 

With  regard  to  paperwork  changes 
required  by  affected  operators.  Federal 


Aviation  Regulations  (FAR) 
S  121.380(a)(2)(v).  "Maintenance 
recording  requirements."  requires  that 
persons  holding  an  operating  certificate 
and  operating  under  FAR  part  121  must 
keep  records  "indicating  the  current 
status  of  appUcable  airworthiness 
directives,  including  the  method  of 
compliance."  Whether  an  existing  AD  is 
superseded  or  revised,  the  new  AD  is 
assigned  a  new  AD  number  A 
superseding  AD  is  assigned  a  new  6- 
digit  AD  nimiber:  a  revising  AD  retains 
the  original  6-digit  AD  number,  but  an 
"Rl"  is  added  to  it.  In  either  case,  the 
new  AD  is  identified  by  its  "new"  AD 
number,  not  by  the  "old"  AD  number. 
In  light  of  this,  affected  operators 
updating  their  maintenance  records  to 
indicate  the  current  AD  status  would 
have  to  record  a  new  AD  ntunber  in  all 
cases,  regardless  of  whether  the  AD  is  a 
superseding  or  a  revising  AD.  Fiulher, 
operators  are  always  given  credit  for 
work  previously  performed  in 
accordance  with  the  existing  AD  by 
means  of  the  phrase  in  the  compliance 
section  of  the  AD  that  states,  "Required 
•  *  *  unless  accomplished  previously." 

Another  commenter  suggests  that  the 
proposed  rule  be  revised  to  include  a 
step  to  verily  that  sufficient  clearance 
exists  once  the  required  modification  is 
installed.  This  commenter  previously 
installed  the  modification  on  an 
airplane  in  its  fleet  and.  after  doing  so, 
noticed  that  insufficient  clearance 
existed  between  the  bridge  bracket 
(installed  as  part  of  the  modification) 
and  an  adjacent  bleed  duct.  The 
commenter  corrected  the  problem  by 
adjusting  the  bleed  duct  to  obtain  the 
proper  clearance.  The  FAA  concurs 
with  the  commenter's  suggestion.  Since 
issuance  of  the  notice,  the  FAA  has 
examined  the  installation  of  the 
modification  on  an  airplane  in 
production  and  has  verified  that,  in 
some  circumstances,  the  modification 
installation  may  not  provide  the 
required  clearance  without  some  final 
adjustment.  Since  the  intent  of  this  AD 
action  is  to  ensure  that  adequate 
clearance  exists  in  the  subject  area  in 
order  to  prevent  chafing  problems  and 
other  damage,  and  since  the  purpose  of 
the  required  modification  is  to  obtain 
that  clearance,  the  FAA  considers  it 
necessary  and  warranted  to  clarify  the 
final  rule  so  that  the  achievement  of  that 
clearance  is  ensured.  Accordingly, 
paragraph  (c)  of  the  final  rule  has  been 
revised  to  include  a  stipulation  that 
operators  must  ensiire  that  a  minimum 
clearance  exists  between  the 
modification  installation  (bridge 
bracket)  and  the  adjacent  bleed  duct. 


(NolK  Boeiiig  Commercial  Aindan*  Graop 
has  advised  the  PAA  that  it  is  considsrii^ 
iacluding  additioiul  procedures  far  such  • 
final  ci«aranc8  clieck  in  the  next  ravisiao  of 

the  cited  service  bulletin.) 

This  same  commenter  requests  that 
the  proposed  rule  be  revised  to  requira 
the  installation  of  a  non-rotating  bleed 
duct  coupling  to  address  a  clearance 
problem  between  a  bleed  duct  and 
certain  adjacent  wire  bimdles.  This 
installation  is  described  in  Boeing 
Service  Bulletin  747-36-2112,  The  FAA 
does  not  concur.  The  FAA  has  reviewed 
that  service  bulletin  and  the 
circumstances  that  prompted  its 
issuance,  and  does  not  consider  the 
issue  it  addresses  to  be  a  safety  problem. 

Since  the  issuance  of  the  notice,  the 
FAA  has  reviewed  and  approved 
Revision  2  to  Boeing  Alert  Service 
Bulletin  747-24A2168.  dated  September 
24. 1992.  The  revised  service  bulletin  is 
essentially  identical  to  the  previous 
issues,  but  includes  procedures  for  the 
use  of  an  optional  bracket  as  part  of  the 
modification  installation  and  clarifies 
usage  of  the  support  brackets  and  the 
wire  support  clainps.  Paragraph  (c)  of 
the  final  rule  has  bisen  revised  to 
include  a  reference  to  this  revised 
service  bulletin  as  an  additional 
appropriate  source  of  service 
information. 

The  final  rule  has  also  been  revised  to 
include  a  note  to  indicate  that  any 
previously  approved  alternative  method 
of  compliance  with  AD  92-05-01 
continues  to  be  considered  as  an 
approved  alternative  method  of 
compliance  with  this  AD. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
oftiieAD. 

There  are  approximately  184  Model 
747-400  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  22  airplanes  of  U.S. 
registry  will  be  affiected  by  this  AD. 

The  inspections  required  by  this  AD 
(and  previously  required  by  AD  92-05- 
01)  take  approximately  4  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $55  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact 
associated  with  the  inspection 
requirements  of  this  AD  on  U.S. 
operators  is  $4,840.  or  $220  per 
airplane,  per  inspection  cycle. 

The  mcxiification  required  by  this  AD 
will  require  approximately  6  work  hours 
to  accomplish,  at  an  average  labor  rate  ■ 
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of  $55  per  work  hour.  Required  parts 
will  be  supplied  by  the  manufactiu^r  at 
no  cost  to  operators.  Based  on  these 
figures,  the  total  cost  impact  of  the 
modiHcation  requirements  of  this  AD  on 
U.S.  operators  is  estimated  to  be  $7,260, 
or  $330  per  airplane. 

Based  on  the  figures  discussed  above, 
the  total  cost  impact  of  this  AD  on  U.S. 
operators  is  approximately  $12,100.  or 
$550  per  airplane. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federahsm 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  firom  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-AlRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8180  (57  FR 
6665.  February  27, 1992).  and  by  adding 


a  new  airworthiness  directive  (AD), 
amendment  3^-8448.  to  read  as  follows: 

92-27-13.  Boeing:  Amendment  39-8448. 
Docket  92-NM-123-AD.  Supersedes  AD 
92-05-01.  Amendment  39-8180. 

Applicability:  Model  747-400  series 
airplanes:  having  line  numbers  696  to  843, 
845  to  850.  852  to  870.  872  to  875.  877,  880 
to  884,  and  887;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fire  within  the  engine  strut, 
accomplish  the  following: 

(a)  For  airplanes  having  line  numbers  696 
through  734,  inclusive:  Within  10  days  after 
February  18. 1992  (the  effective  date  of  AD 
91-20-51.  amendment  39-8152),  inspect  the 
electrical  power  feeder  cables  and  the  engine 
fuel  supply  tul)e  in  engine  struts  two  and 
three  for  damage  or  chafing  and  minimimi 
clearance  of  0.375  inch,  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-24A2168, 
dated  September  24. 1991.  or  Revision  1, 
dated  December  5. 1991.  If  damage  is  found 
or  if  clearance  is  not  within  the  specified 
limits,  prior  to  further  flight,  repair  any 
damage  in  accordance  with  that  service 
bulletin,  and  relocate  the  electrical  power 
feeder  cables  so  that  the  clearance  is  more 
than  0.375  inch.  Repeat  this  inspection  at  the 
intervals  specified  in  either  paragraph  (a)(1) 
or  (a)(2)  of  this  AD,  as  applicable: 

(1)  If  the  clearance  is  less  than  0.75  inch, 
repeat  the  inspection  at  intervals  not  to 
exceed  500  flight  hours. 

(2)  If  the  clearance  is  0.75  inch  or  greater, 
repeat  the  inspection  at  intervals  not  to 
exceed  1,000  flight  hours. 

(b)  For  airplanes  having  line  nimibers  735 
to  843,  845  to  850,  852  to  870.  872  to  875. 
877.  880  to  884.  and  887:  Within  30  days 
after  March  13. 1992  (the  effective  date  of  AD 
92-05-01.  amendment  39-8180),  inspect  the 
electrical  power  feeder  cables  and  engine  fuel 
supply  tube  in  engine  strut  number  three  for 
damage  or  chafing  and  minimum  clearance  of 
0.375  inch,  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-24A2168.  Revision  1, 
dated  December  5. 1991.  If  damage  is 
detected  or  if  clearance  is  not  greater  than  the 
specified  limits,  prior  to  further  flight,  repair 
any  damage  in  accordance  with  that  service 
bulletin,  and  relocate  the  electrical  power 
fieeder  cables  so  that  the  clearance  is  more 
than  0.375  inch.  Repeat  this  inspection  at  the 
intervals  specified  in  either  paragraph  (b)(1) 
or  (b)(2)  of  this  AD,  as  applicable: 

(1)  If  the  clearance  is  less  than  0.75  inch, 
repeat  the  inspection  at  intervals  not  to 
exceed  500  flight  hours. 

(2)  If  the  clearance  is  0.75  inch  or  greater, 
repeat  the  inspection  at  intervals  not  to 
exceed  1,000  flight  hours. 

(c)  Within  12  months  after  the  effective 
date  of  this  AD,  modify  the  electrical  power 
feeder  cable  installation  in  engine  struts  two 
and  three,  in  accordance  with  Phase  II  of 
Boeing  Alert  Service  Bulletin  747-24A2168, 
Revision  1.  dated  December  5. 1991,  or 
Revision  2.  dated  September  24, 1992.  Once 
this  modification  is  accomplished,  ensure 
that  a  minimum  clearance  of  0.75  inch  exists 
between  the  bridge  bracket  (installed  as  part 
of  the  modification)  and  the  adjacent  bleed 
duct.  Accomplishment  of  this  modification 


constitutes  terminating  action  for  the 
inspections  required  by  paragraphs  (a)  and 
(b)  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Seattle  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Note:  Any  previously  approved  alternative 
method  of  compliance  with  AD  92-05-01 
continues  to  be  considered  as  an  approved 
alternative  method  of  compliance  with  this 
AD. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  inspections  and  modifications  shall 
be  done  in  accordance  with  Boeing  Alert 
Service  Bulletin  ^7-24A2168,  dated 
September  24, 1991;  Boeing  Alert  Service 
Bulletin  747-24A2168,  Revision  1,  dated 
December  5, 1991;  or  Boeing  Alert  Service 
Bulletin  747-24A2168.  Revision  2,  dated 
September  24, 1992;  as  applicable.  Boeing 
Alert  Service  Bulletin  747-24A2168, 
Revision  2.  dated  September  24, 1992. 
contains  the  following  list  of  effective  pages: 


Page  No. 

Revt- 
slon 
level 
shown 
on 
page 

Date  shown  on  page 

1-3,  5. 10-12, 14- 
18. 

4,  6-7,  13.  19 

8-9  

1 

2 

(») 

Sept  5, 1991.^ 

Sept.  24.  1992. 
Dec.  5.  1991. 

''Dw  dMM  ihown  on  pagat  mdicMing  "REV  1'  do  not 
matcA  th«  data  of  issuanoa  of  Rawion  1  of  mia  $arvica 

buOetm 

'Nona, 

The  incorporation  by  reference  of  Boeing 
Alert  Service  Bulletin  747-24A2168, 
Revision  2,  dated  September  24, 1992,  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  Part  51. 

The  incorporation  by  reference  of  Boeing 
Alert  Service  Bulletin  747-24A2168,  dated 
September  24, 1991,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51  as  of  February  18, 1992 
(57  FR  3928.  February  3. 1992).  The 
incorporation  by  reference  of  Boeing  Alert 
Service  Bulletin  747-24A2168,  Revision  1. 
dated  December  5, 1991,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51  as  of  March  13, 1992  (57 
FR  6665,  February  27. 1992).  Copies  may  be 
obtained  from  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707,  Seattle,  Washington 
98124.  Copies  may  be  inspected  at  the  FAA. 
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Transport  Airplane  Directorate,  1601  Land 
Avenue.  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC 

(g)  This  amendment  becomes  effective  on 
March  1,1993. 

Issued  in  Renton,  Washington,  on 
December  17, 1992. 
Darrell  M.  PederBon, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  93-1615  Filed  1-22-93;  8:45  am) 

BILUNO  CODE  4910-13-U 


14  CFR  Part  39 

[Docket  No.  92-CE-33-AD;  Amendment  39- 
8444;  92-27-10] 

Airworthiness  DIrectrves;  Beech  90, 99, 
100, 200,  and  1900  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Beech  90,  99, 100, 
200,  and  1900  series  airplanes.  This 
acticoi  requires  a  one-time  inspection  to 
ensure  that  the  pilot  and  copilot  chair 
locking  pins  will  fully  engage  in  the  seat 
tracks,  and  modification  of  the  subject 
chair  if  a  locking  pin  fails  to  fully 
engage  or  is  misaligned.  The  Federal 
Aviation  Administration  (FAA)  has 
received  reports  of  pilot  and  copilot 
chair  locking  pin  malfunctions,  which 
in  one  instance  caused  the  pilot  chair  to 
slide  back  from  the  full  forward 
position.  The  actions  specified  by  this 
AD  are  intended  to  prevent  inadvertent 
movement  of  the  pilot  or  copilot  chair, 
which  could  result  in  loss  of  control  of 
the  airplane  if  it  happens  during  a 
critical  flight  maneuver. 
DATES:  Effective  February  5, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  5, 
1993. 

ADDRESSES:  Service  information  that  is 
applicable  to  this  AD  may  be  obtained 
from  the  Beech  Aircraft  Corporation, 
Commercial  Service,  Department  52, 
P.O.  Box  85,  Wichita,  Kansas  67201- 
0085:  Telephone  (316)  676-7111.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  room  1558.  601 
E.  12th  Street,  Kansas  City,  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Don  Campbell,  Aerospace  Engineer, 
Airframe  Branch,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road, 
room  100,  Mid-Continent  Airport, 
Wichita,  Kansas  67209;  Telephone  (316) 
946-4128;  Facsimile  (316)  946-4407. 
SUPPLEMENTARY  INFORMATWN:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  is  applicable  to  certain  Beech  90, 
99, 100,  200.  and  1900  series  airplanes 
was  published  in  the  Federal  Register 
on  August  17, 1992  (57  FR  36917).  The 
action  proposed  a  one-time  inspection 
to  ensure  that  the  pilot  and  copilot  chair 
locking  pins  will  mlly  engage  in  the  seat 
tracks,  and  modification  of  Oie  subject 
chair  if  a  locking  pin  fails  to  fully 
engage  or  is  misaligned.  The  proposed 
actions  would  be  accomplished  in 
accordance  with  Beech  Service  Bulletin 
(SB)  No.  2444,  dated  April  1992. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  one 
comment  received. 

The  commenter  agrees  with  the  intent 
of  the  proposed  action,  but  feels  that  the 
FAA  should  have  expedited  the 
proposed  action  and  eliminated  the 
notice  of  proposed  rulemaking  (NTRM) 
stage.  The  FAA  does  not  concur.  The 
FAA  examined  all  available  information 
relating  to  this  situation,  and  then 
determined  that  the  condition  did  not 
present  an  urgent  safety  of  flight 
concern  that  mandated  the 
implementation  of  the  rule  prior  to 
notice  and  opportimity  for  public 
comment  under  Executive  Order  12291. 

No  comments  were  received  on  the 
FAA's  determination  of  the  cost  to  the 
public. 

Since  the  FAA  issued  this  proposal. 
Beech  has  revised  SB  No.  2444,  and  the 
FAA  has  determined  that  this  revision 
should  be  incorporated  into  the 
proposed  AD.  This  service  information 
revision  corrects  an  error  in  the  airplane 
serial  effectivity,  which  is  already 
incorporated  in  the  proposal. 

After  careful  review,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections  and  the 
incorporation  of  the  revised  service 
information.  The  FAA  has  determined 
that  these  minor  corrections  and  service 
bulletin  revision  will  not  change  the 
meaning  of  the  AD  nor  add  any 
additional  burden  upon  the  pubfic  than 
was  already  proposed. 

The  FAA  estimates  that  4,298 
airplanes  in  the  U.S.  registry  will  be 


affected  by  this  AD,  that  it  will  take 
approximately  .5  workhours  per 
airplane  to  accomplish  the  required 
action,  and  that  the  average  labor  rate  is 
approximately  $55  an  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$118,195. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatoiy 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES". 

List  (^  Subjects  in  14  CFR  Pari  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

139.13    [AmMtded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  AD: 

92-27-10  Beedh:  Amendment  39-8444; 
Docket  No.  92-CE-33-AD. 
Applicability:  The  following  Model  and 
serial  number  airplanes,  certincated  in  any 
category: 
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65-«X  K^fM,  i6-A90-t.  a6-A80-2.  66-A90-3L  65-^9<M.  BMl  CMk  C80A.  BO. 

F90.a«lHM. 


99,  9eA.  fMA.  B99,  antf  CW 

100,  AlOOi  ■m  B100 — -; -—" r"""'- 

20ft  2000.  aoeCT.  aOOir.  M0».  A100-1.  AaOOCT.  8200.  B200C;  BaOOCT.  ami  B900T 


1900.  taOOC  antf  tMOO 


S«i1a>  ntimbara 


U-1  twon*  U-1311.  LW-t  mmojr*  Vff-917.  lA-i  thfDUQh  LA-238.  LU- 
l  ttWMQh  LM-141,  LS-1,  iS-9.  tS-3,  IT-t.  LT-i,  LU-1  ftfough  L0-«. 
Wid  LL-1  through  U.-61. 

U-f  thnxjrfi  U-239. 

B-1  twough  B-247  afxJ  BE-1  throogh  BE-137.  „„„„„,. 

BB-2  tmtt^  BB-1405,  BC-1  ttwoogh  BC-75.  B&-1  through  B0-3a  BJ-1 
maxjc^  BJ-86.  BL-1  through  Bt.-T37,  BN-1  throogh  BN-4,  BP-1  through 
BP-rt.  BT-t  through  BT-33.  BU-1  through  BU-t2,  BV-1  through  BV- 
12.  FC-1.  FC-«.  FC-3.  FE-1  through  FE-9.  FG-1,  FG-2.  and  GR-1 
tMoughGB-ia  ^  ..„  . 

UA-1.  UA-2.  UA-3.  UB-1  through  U&-74.  UC-t  through  UC-174,  UO-1 
through  W>-6.  *kJ  UE-1  through  UE-20.  


Compliarux:  Required  within  the  next  ISO 
hours  tiin»-Ift-8ervice  aftar  the  effective  date 
of  this  AD.  unless  already  accomplished. 

To  prerent  macNertent  movement  of  the 
pilot  or  copWo«  chair,  which  could  result  In 
Ion  of  coa<rol  of  tba  aspiana  if  it  occiirs 
during  a  critical  fiigfat  maneuver,  accomplish 
the  tellowiag: 

(ai  Uspact  the  pilol  and  copilot  chairs  ia 
the  hill  fiwward  [xxitioQ  to  en&ure  that  the 
chair  locking  pin  on  each  chair  is  fully 
engaged  and  each  hx:king  pin  is  properly 
aKgBfld  with  tb«  seat  tracks  in  accordance 
widi  the  - ACCOMPUSlWENfT 
INSTRUCTIONS^  sactioQ  of  Baech  Service 
Bulletin  (SB)  No.  2444.  dated  Aprit  1992 
revisad  Seplambsr  19^2. 

(b)  U  ailbar  kickiifl  pia  is  not  iuUy  eagaged 
or  is  mtiw''g"««*  with  the  seat  tracks,  prior  to 
further  flight,  modi^  the  subject  chair  in 
accordance  with  the  "AGCOMPLISHMENT 
INSTRUCTIONS**  section  of  Beech  SB  No. 
2444.  dated  Apri)  1992,  revised  September 

1992. 

(c)  Special  light  pavmitt  nay  be  issued  i« 
accordance  with  FAS  21.197  and  21.199  to 
operate  the  aii  plane  to  a  h)cation  where  the 
requiiemeots  of  thia  AD  can  be 
accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  ba 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office,  FAA,  1801  Airport  Road, 
Mid-Contiaent  Airport,  Wichita.  Kansas 
67209.  The  tequesl  shall  be  forwarded 
through  an  approphala  FAA  Maintenance 
Inspector,  who  any  add  oonunents  and  then 
send  it  to  the  Manager,  Wichita  Aircraft 
Certification  Office. 

Note:  Infbnnatkxi  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  hoaa  the  Wichita  Aircraft 
Certification  Office: 

(e]  The  inspection  and  modification 
required  by  this  AD  shall  be  done  in 
accordance  with  Beech  Service  Bulletin  No. 
2444.  revised  September  1992.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  the 
Beech  Aircraft  Corporation,  Commercial 
Service,  Department  52.  P.O.  Box  85. 
Wichita,  Kansas  67201-0085.  Copies  may  be 
inspected  at  the  FAA,  Central  Region,  Office 
ofthe  Assistant  Chief  Counsel,  room  1558, 
601  E.  12th  Street,  Kansas  City.  Missouri,  or 
at  the  Office  of  the  Federal  Register,  800 


North  CapUo)  Street.  NW..  suite  700. 
Washington.  DC 

{fT  This  amendment  (39-a444l  becomet 
effective  on  P^bfuary  5, 1993. 

issued  fai  Kansas  CHy,  Missouri,  on 
December  M.  1992. 
Bany  D.  Cjaiuenla. 

Manager.  SmafI  Airplane  Directorate.  Aircraft 
Certifieotion  Service. 
IFRDoc.  93^1614  Filed  1-22-93;  8:45  ami 

MLUNQ  COOE  4aiO-U-U 


14CFRPart39 

fOMtot  No.  «»-C£-4a-AO;  AfMndnfMnt  39- 
8477;  AO  93-01-231 

Airworthiness  Dfrecttves;  Beech 
Aircraft  Corporation  Models  58  and 
58AAlrpl«ies 


:  Federal  Aviation 
Administratioo,  DOT. 
ACnOtr  Final  rule. 

SUMMARY:  This  aiseodment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  lo  certain  Beech  Aircraft 
Corporation  (Beech)  Models  58  and  SBA 
airplanes.  This  action  requires  replacing 
the  6iel  aoesbed  check  valves.  The 
Federal  Aviation  Administration  (FAA) 
has  received  several  reports  of  the 
operators  of  the  affected  airplanes  using 
excessive  foK»  to  operate  the  hiel 
selector  valves  because  of  pressure 
buildup  in  the  crossfeed  valves.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  fuel  selector  valve 
binding  caused  by  such  pressure 
buildup,  which  could  result  in  the 
inability  to  control  the  fuel  flow  to  the 
engines. 
DATES:  Effective  March  12. 1993. 

The  incorporation  by  reference  of 
certain  pubHcations  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  12, 
1993. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
the  Beech  Aircraft  Corporation,  P.O.  Box 
85,  Wichita.  Kansas  67201-0085.  This 
information  may  also  be  examined  at 
the  FAA.  Central  Region.  Office  of  the 


Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.. 
suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  M.  Peterson.  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office. 
FAA,  1801  Airport  Road.  Mid-Continent 
Airport.  Wichita.  Kansas  67209; 
Telephone  (316)  946-4145;  Facsimile 
(316) 946-4407. 

SUPPLEMENTARY  MFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an  AD 
that  would  apply  to  certain  Beech 
Models  58  and  58A  airplanes  was 
published  in  the  Federal  Register  on 
August  26. 1992  (57  FR  38631).  The 
action  proposed  to  require  replacing  the 
existing  fuel  crossfeed  check  valves    . 
with  new  valves  that  provide  pressure 
relief  in  accordance  with  the 
Accomplishment  Instructions  section  of 
Beech  Service  Bulletin  No.  2454.  dated 
May  1992. 

Interested  persons  have  been  afforded 
an  opportunity  lo  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

The  solo  commenter,  Beech,  requests 
that  the  word  "inadvertently"  in  Uie 
second  paragraph,  second  sentence,  of 
the  DISCUSSION  section  ofthe 
preamble  of  the  proposed  AD,  be 
deleted  and  the  word  "inherent"  be 
changed  to  internal.  Beech  states  that 
the  valve  was  not  designed  inherently 
without  the  pressure  relief  and  the  word 
internal  is  a  more  technically  accurate 
description  ofthe  pressure  relief 
function.  The  FAA  concurs  that,  in  the 
second  paragraph,  second  sentence,  of 
the  DISCUSSION  section  of  the 
preamble  of  the  proposed  AD,  the  word 
"inadvertently"  could  be  deleted  and 
the  v\rord  inherent  should  be  replaced 
with  internal.  However,  since  the  FAA 
does  not  repeat  this  information  in  the 
final  rule  after  a  notice  of  proposed 
rulemaking,  and  this  change  does  not 
add  any  additional  burden  upon  the 
public  than  was  already  proposed,  the 
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change  is  so  noted  and  not  reprinted  in 
its  entirety. 

Beech  suggests  a  change  to  the  last 
two  sentences  of  this  same  paragraph  of 
the  proposed  AD.  These  sentences 
currently  have  the  following  words: 

As  the  pressure  increases,  the  valves  could 
become  locked  or  the  crossfeed  lines  may 
rupture,  which  could  cause  fuel  leaks  in  the 
area  under  the  floorbcards  of  the  cabin. 

Beech  recommends  a  change  to  these 
sentences  with  the  following  words: 

As  the  fuel  temperatiuv  increases,  the  fuel 
expands  in  the  crossfeed  lines  increasing  the 
pressure  and  causing  the  valve  to  bind. 

The  FAA  partially  concurs  and 
believes  that  the  phrase  "could  become 
locked"  should  be  changed  to  "could 
bind'.  The  FAA  believes  that  the 
revision  proposed  by  Beech,  in  its 
entirety,  understates  the  potential  for 
the  unsafe  condition.  Since  the  FAA 
does  not  repeat  this  information  in  the 
final  rule  after  a  notice  of  proposed 
rulemaking,  and  this  change  does  not 
add  any  additional  burden  upon  the 
public  than  was  already  proposed,  the 
change  is  so  noted  and  not  reprinted  in 
its  entirety. 

Beech  also  requests  that  the  last 
sentence  of  the  SUMMARY  of  the 
proposed  AD  be  changed  from  "The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  fuel  selector 
valve  failure  caused  by  such  pressure 
buildup,  which  could  result  in  the 
inabiUty  to  control  the  fuel  flow  to  the 
engines."  to  "The  actions  specified  by 
the  proposed  AD  are  intended  to  allow 
fuel  selector  valve  operation  under 
varying  temperature  conditions."  Beech 
believes  that  the  way  this  sentence 
currently  reads  implies  that  the  valve 
will  fail.  Beech  is  not  aware  of  any  valve 
failure,  and  believes  that  the  change  will 
eliminate  any  incorrect  implications. 
The  FAA  concurs  that  the  current 
sentence  could  imply  valve  failure,  but, 
for  the  sake  of  consistency  with  the 
previous  comment,  has  determined  that 
the  sentence  in  the  final  rule  should  be. 
changed  to  the  following:  "The  actions 
specified  by  this  AD  are  intended  to 
prevent  fuel  selector  valve  binding 
caused  by  such  pressure  buildup,  which 
could  resuh  in  the  inability  to  control 
the  fuel  flow  to  the  engines."  The  actual 
AD  has  a  similar  revision. 

No  comments  were  received  on  the 
FAA's  estimate  of  the  cost  impact  upon 
the  public. 

Tne  FAA  has  determined  that  these 
minor  corrections  will  not  change  the 
meaning  of  the  AD  nor  add  any 
additional  burden  upon  the  public  than 
was  already  proposed. 

The  FAA  estimates  that  33  airplanes 
in  the  U.S.  registry  will  be  affected  by 


this  AD,  that  it  will  take  approximately 
5  workhours  per  airplane  to  accompUsh 
the  required  action,  and  that  the  average 
labor  rate  is  approximately  $55  an  hour. 
Parts  cost  approximately  $175  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $14,850. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES". 

List  of  Sub|ecta  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  AuMndment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  AD: 

93-01-23  Beech:  Amendment  39-8477; 
Docket  No.  92-CE-40-AD. 
Applicability:  Models  58  and  58A  airplanes 
(serial  numbers  TH-1488.  TH-1600.  TH- 
1613  through  TH-1635,  and  TH-1638 
through  TH-1662,  certificated  in  any 
category. 


Compliance:  Required  within  the  next  50 
hours  TIS  after  the  effective  date  of  this  AD. 
unless  already  accomplished. 

To  prevent  fuel  selector  valve  binding 
caused  by  pressure  buildup  in  the  crossfeed 
lines,  which  could  result  in  the  inability  to 
control  the  fuel  flow  to  the  engines, 
accomplish  the  following: 

(a)  Replace  both  existing  crossfeed  check 
valves  with  new  valves,  part  numl>er  50- 
380170-39,  in  accordance  with  the 
ACXX)MPLISHMENT  INSTRUCTIONS 
section  of  Beech  Service  Bulletin  No.  2454, 
dated  May  1992. 

(b)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliaDca  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office.  FAA,  1801  Airport  Road, 
room  100,  Wichita,  Kansas  67209.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  send  it  to  the 
Manager,  Wichita  Aircraft  Certification 
Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  Aircraft 
Certification  Office. 

(d)  The  replacement  required  by  this  AD 
shall  be  done  in  accordance  with  Beech 
Service  Bulletin  No.  2454,  dated  May  1992. 
This  incorf>oration  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  the  Beech  Aircraft  Corporation,  P.O. 
Box  85,  Wichita,  Kansas  67201-0085.  Copies 
may  be  inspected  at  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel,  room 
1558, 601  E.  12th  Street,  Kansas  Qty, 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  mite 
700,  Washington,  DC 

(e)  This  amendment  (39-8477)  becomes 
effective  on  March  12, 1993. 

Issued  in  Kansas  Qty.  Missouri,  oo  January 
14, 1993. 

Mkhael  K.  Ddil. 

Acting  Manager.  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

|FR  Doc  93-1741  Filed  1-22-93;  8:45  am) 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 

Rules  for  Using  Energy  Coat  and 
Consumption  Information  Usad  In 
Labaling  and  Advartlaing  of  Consumar 
Appltancaa  Under  the  Energy  Policy 
and  Conaervation  Act 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  rule  revision. 
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SMUMAnx;  Tbe  Fedanl  Trade 
Comaiissiae's  AppUaace  Lriwliiig  Rule 
requires  that  Table  1,  in  $305.9.  which 
sets  forth  the  reprosentatnre  average  nnit 
energy  costs  for  five  residential  energy 
sources,  be  revised  p)eriQdicaHy  on  the 
basis  of  updated  information  provided 
by  the  Department  of  Energy  TDOE**!. 

This  dociunent  revises  the  table  to 
incorporate  the  latest  figuia*  for  avetage 
unit  energy  costs  as  pwhli«faed  by  DOE 
in  the  Fadenl  Begirtar  oa  laouary  5. 
1993.* 

MTB:  The  revisioas  to  $305. 9(a)  and 
Tafcle  1  n9  effective  January  25. 1993.  . 
The  mandatory  dates  for  using  these 
revised  DOE  cost  figrues  are  detailed  in 
the  Si^tplementaiy  Information  Section, 
below. 

FOR  FURTHER  MFOfMATION  CONTACT: 
James  MiUs.  Attoiney.  202-326-3035, 
Division  of  Enforcement.  Federal  Ttade 
ComiBission,  Wa^ington,  IX}  20580. 
SUPPt^MENTARY  MTOfWATION:  On 
November  19, 1979.  the  Federal  Trade 
Commission  issued  a  final  Appliance 
Labeling  Rule  (44  FR  66466)  in  response 
to  a  directive  in  section  324  of  the 
Energy  Policy  and  Conservation  Act 
("EPCA'X  42  U.S.C  6201.*  The  rule 
requires  the  disclosuia  of  energy 
efficiency  or  cost  information  on  labels 
and  in  nrtail  sales  catak)gs  for  eight 
categories  (rf  appliancas,  and  mandates 
that  these  energy  costs  or  energy 
efficiency  ratmgs  be  based  on 
standardized  test  procedures  developed 
by  DOE.  The  cost  information  obtained 
by  foHowing  the  test  procedures  is 
dedved  by  using  the  representative 
avenge  unit  energy  costs  provided  by 
DOE.  Table  1  in  §  30S.9{a)  (rf  the  rule 
sets  forth  the  representative  average  unit 


'SSFKMS. 

'  Since  its  promulgation.  Mm  rule  haa  been 
imniinrt  twice  to  iBchMle  new  product  categoiie* — 
central  air  conditiooan  (32  FR  46aS8,  Dae.  10. 
19871  aad  flusieacent  lam{>  ballasU  (M  FR  1182. 
Jhn.  12.  1969).  Under  the  Energy  Policy  Ad  of  1992. 
Pub.  L.  102-486  (October  24,  1992).  the 
Commission  must  amend  the  rule  to  iockido  carMn 
lano&aBd  piombiBg  producta. 


energy  costs  to  be  used  for  all 
reqaireineats  of  the  nil»  As  stated  in 
§305. 9(b).  the  Table  is  intended  to  be 
revised  {leriodicaUy  on  the  basis  of 
updated  information  provided  by  DOB. 

On  January  5.  ld»3.  DOE  published 
the  most  recent  figures  for 
representative  average  unit  eoergy  costs. 
Accordingly,  Table  1  is  revised  to  reflect 
these  latest  cost  figures  aa  sat  forth 
below. 

The  dates  when  use  of  the  figures  is 
revised  Table  1  becomes  mandatory  in 
calculating  cost  disclosures  for  use  in 
reporting^  labeling  and  advertising 
productscovered  by  the  Commission's 
rule  and/or  EPCA  are  as  follows: 

For  1993  SnbaisBions  of  DaU  Uadkr 
§  3tSJt  of  the  Canunissiaa's  Rule 

The  new  cost  figures  must  be  used  in 
all  1993  cost  submissions.  For 
convenience,  the  aimual  dates  for  data 
submission  are  repeated  here: 

Qothes  washers:  March  1 
Water  heaters:  May  1 
Furnaces:  May  t 
Roon  air  conditioners:  May  1 
Dishwashers:  |ud»  1 
Central  air  coaditioaars:  )uly  1 
Heat  p*UD|>s:  )Mly  1 
Refirigwators:  August  1 
Refrigerator-freezeis:  August  1 
Freezers:  August  1 

For  Labeliag  aad  AAvertiaing  of 
Prodacts  Covered  by  the  CoauniaBioa's 
Rule 

Usii^  1993  std>Bussians  of  estimated 
annual  costs  of  operation  based  on  the 
1993  DOT  cost  figures,  the  staff  will 
determine  whether  to  publish  new 
ranges.  Any  products  for  which  new 
ranges  are  published  must  be  labeled 
with  estimated  annual  cost  figures 
calculated  using  the  1993  DOE  cost 
figures.  If  such  new  ranges  are 
published,  the  effective  date  for  labeling 
new  products  will  be  ninety  days  after 
publication  of  the  ranges  in  the  Federal 
Register.  Products  that  have  been 
labeled  prior  to  the  effective  date  of  any 
range  modification  need  not  be 


lelsheled.  Advertising  for  such  products 
will  also  have  to  be  based  on  the  new 
costs  and  ranges  beginning  ninety  days 
after  publication  of  the  new  ranges  in 
the  Federal  Register. 

Energy  Usage  Representations 
Respecting  Products  Covered  by  EPCA 
But  Not  by  the  Conuaission's  Rule 

Manufacturers  of  products  covered  by 
section  323(c>  of  EPCA.  but  not  by  the 
Appliance  Labeling  Rule  (clothes 
d^ers.  television  sets,  kitchen  ranges 
aad  ovens,  humidifiers  and 
dehumidifiers,  pool  hewers  and  space 
heaters)  must  use  the  1993 
representative  average  unit  costs  for 
energy  in  all  representations  beginning 
April  26. 1993. 

List  of  Sul^ects  in  16  CFR  Part  305 

Advertising.  Energy  conservation. 
Household  appliances.  Labeling, 
Reporting  and  recordkeeping 
requiramoits. 

PART  305-{AMENOEOl 

Accordingly.  16  CFR  part  305  fs 
amended  as  follows: 

1.  The  authority  citation  for  part  305 
is  revised  to  read  as  follows: 

Aalherity:  Section  324  of  the  Energy  Policy 
and  Consarvahon  Act  (Pub.  L.  94-163) 
(1975),  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (Pub.  L.  95-619) 
(1978),  the  National  Appliance  Energy 
Conservation  Act  (Pub.  L.  100-12)  (1987),  die 
National  Appliance  Energy  Conservation 
Amendments  of  1983  (Pub.  L  100-357) 
(1988).  and  the  Energy  Policy  Act  of  1992 
IPvA.  L  102-488)  (October  24, 1992),  42 
U.S.Q  6294;  section  553  of  the 
Administrative  Procedure  Act,  5  U.S.C  553. 

2.  Sectioa  305.9(8)  is  revised  to  read 
as  follows: 

§  305.9    Raprasentatiye  average  unit 
aaargy  coata. 

(a)  Table  1,  below,  contains  the 
representative  unit  energy  costs  to  be 
utilized  for  all  requirements  of  this  pait. 
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Table  1.— Representative  Average  Untt  Costs  of  Energy  rjr  FrvE  Residential  Energy  Sources  (1993) 


TyiMolanafBy 


Electricity 

Natural  G«s  

No.  2  heating  oM 

Propane — 

Kerosene 


In  oonvnon  tenns 


8J0«rt«Wh"  .._ - _ 

50.46«/ltwnn*  or  $6.13/MCF  ** 

$l.O(ygalton' 

|0.73^gallon»  __. 

$032/galon»  


As  lequiiad  by  DOE  leal  proce- 
dura 


scoesykwrn . — 
saooooosas/Biu , 

$0.00000721/B&I  , 
|O.OOOOO70e/BtU  , 
10.00000607/Blu 


Ddton 

parmti- 
■onBlu< 


7.21 
6.07 


*8ki  MM*  tor  BriMt  •MfflMl  unt. 

'kWh  aanM  tor  wiowM  hour. 

*i  inmi-9,412  Hu. 

'imanrtoiOOOOOBlu.  Nahml  qm  prtcM  Indud*  1 

•MCF  t««idt  tor  1,000  cuo<c  toM. 

•For  ttw  purooM*  or  •«•  tad*.  1  cubic  tool  oi  naluni  gM  hat  an  anargy  aqukMtanoa  at  1.031  Biu. 

'For  trm  puTDOM*  ol  tna  taiM.  1  gauon  of  ^Ml.  2  rwatix)  on  haa  an  anaroy  aquwaMnci  el  lae.eao  B 

*For  Iha  purooM*  ot  ith*  tao«.  1  gMon  ot  hguW  propana  has  art  anargy  aqmvaianoa  o(  91,333  Btu. 

•For  aw  pwpoM*  o«  •«•  tana.  1  ga«or<  o>  karoaana  net  an  artargy  aqulvalanoa  ol  136.000  Blu. 


Donald  S.  Clark, 

Secretary. 

(FR  Doc.  93-1736  Piled  l-22-«3;  8:45  am] 

BtUJNO  CODE  •TSO-OI-H 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1  and  602 
[TJ).  8472] 
RIN  154S-AL35 

Certain  Corporate  Distributions  to 
Foreign  Corporations  Under  Section 
367(e) 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Final  regiilations. 

SUMMARY:  This  document  contains  final 
Income  Tax  Regulations  relating  to  the 
distribution  of  stock  and  securities 
under  section  355  and  section  367(e}(l] 
of  the  Internal  Revenue  Code  of  1986  by 
a  domestic  corporation  to  a  person  who 
is  not  a  United  States  person.  These 
regulations  are  necessary  to  implement 
section  367(e)(1)  as  added  by  the  Tax 
Reform  Act  of  1986.  The  regulations 
affect  the  taxability  of  the  corporation 
making  the  distribution. 
DATES:  These  regulations  are  efi'ective 
January  16, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  A.  Cracraft  or  Willard  W.  Yates  of 
the  Office  of  Associate  Chief  Counsel 
(International),  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW..  Washington,  DC  20224  ((202)  622- 
3850  (Yates)  or  (202)  622-3860 
(Cracraft))  (not  toll-free  numbers). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 


Office  of  Management  and  Budget  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h))  under  control  number 
1545-1124.  The  estimated  annual 
burden  per  respondent  varies  from  2 
hours  to  10  hours,  depending  on 
individual  circumstances,  with  an 
estimated  average  of  8  hours. 

These  estimates  are  an  approximation 
of  the  average  time  expected  to  be 
necessary  for  collection  of  information. 
They  are  based  on  such  information  as 
is  available  to  the  Internal  Revenue 
Service.  Individual  respondents  may 
require  greater  or  less  time,  depending 
on  their  particular  circumstances. 

Comments  concerning  the  accuracy  of 
this  biuden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  Internal  Revenue  Service,  Attn: 
IRS  Reports  Clearance  Officer,  T:FP. 
Washington,  EX:  20224,  and  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Ofiice  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503. 

Background 

On  January  16, 1990,  temporary 
regulations  §  1.367(e)-lT  were  adopted 
(as  part  of  T.D.  8280)  (1990-1  C.B.  80] 
and  published  in  the  Federal  Register  at 
55  FR  1406.  A  cross-referenced  Notice 
of  Proposed  Rulemaking  for  §  1.367(e)- 
1  was  published  on  that  same  date  at  55 
FR  1472.  These  amendments,  in  part, 
were  proposed  to  implement  section 
367(e)(1)  of  the  Internal  Revenue  Code 
of  1986,  as  revised  by  sections  631(d)(1) 
and  1810(g)  of  the  Tax  Reform  Act  of 
1986  (100  Stat  2085,  2272,  Pub.  L  99- 
514).  The  regulations  were  issued  under 
the  authority  contained  in  section 
367(e)(1)  and  section  7805(a). 

Written  comments  responding  to  the 
notice  were  received.  There  were  no 
requests  for  a  pubUc  hearing.  After 
consideration  of  all  written  comments 
relating  to  1.367(e)-l,  this  section  of  the 


proposed  regulations  is  adopted  as 
revised  by  this  Treasury  decision. 

Need  for  Immediate  EfiTective  Date  for 
Final  Regulations 

The  regulations  under  secticm 
367(e)(1)  ^fn\\  apply  to  the  subject 
outbound  distributions  occiuring  on  or 
after  January  16, 1993.  These  regulations 
will  clarify  and  simplify  the  law  and 
provide  taxpayers  with  immediate 
guidance  needed  to  effectuate  outboimd 
distributions  and  will  resolve 
uncertainty  as  to  the  tax  consequences 
and  reporting  obligations  with  respect  to 
such  transactions.  This  effiactive  date  is 
also  necessary  to  prevent  avoidance  of 
tax  and  to  provide  regulatory  relief  in 
certain  instances.  Accordingly,  these 
regulations  are  not  subject  to  the 
effective  date  hmitation  of  5  U.S.C. 
553(d). 

Explanation  of  Prorisions 

In  General 

The  final  regulations  provide  rules 
concerning  the  recognition  of  gain  by  a 
domestic  corporation  on  a  distribution 
that  qualifies  for  nonrecognition  under 
section  355  of  stock  or  securities  of  a 
domestic  or  foreign  corporation  to  a 
person  who  is  not  a  United  States 
person.  The  regulations  provide,  as  a 
general  rule,  that  gain  recognition  is 
required  on  such  a  distribution. 
However,  the  final  regulations  follow 
the  proposed  regulations,  with  cwtain 
modifications,  in  providing  three 
exceptions  to  this  rule  in  the  case  of 
distributions  of  stock  or  securities  of 
domestic  controlled  corporations:  The 
U.S.  real  property  holding  corporation 
exception,  the  publicly  traded 
exception,  and  the  5-year  gain 
recognition  agrewnent  exception. 

In  response  to  the  proposed 
regulations,  one  commentator  proposed 
that  an  exception  to  the  general  gain 
recognition  rule  be  provided  in  cases 
where  the  foreign  distributee  an«es  to 
subject  to  U.S.  tax  any  fiain  reahxed  on 
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a  disposition  of  the  stock  or  securities 
of  the  distributing  or  controlled 
corporation  within  a  5  year  period 
following  the  distribution.  Such  an 
exception  was  not  included  in  the  final 
regulations  because  of  concerns  about 
the  administrative  difficulties  and 
complexities  of  collecting  a  shareholder- 
level  tax,  as  well  as  concerns  about  the 
inconsistency  of  such  an  approach  with 
the  general  principles  of  section  367. 
However,  the  Service  intends  to 
continue  to  study  this  alternative  and 
solicits  taxpayer  comments  on  the 
proposal,  including  suggestions  on  how 
to  administer  such  an  election. 

Some  commentators  suggested  that 
the  exceptions  to  the  general  gain 
recognition  rule  be  made  applicable  to 
distributions  of  stock  or  securities  of 
foreign  corporations.  This  suggestion 
was  not  adopted  in  the  final  regulations 
because  the  distribution  of  stock  of  a 
foreign  corporation  in  a  section  355 
transaction  will  generally  result  in  a 
complete  loss  of  U.S.  corporate  taxing 
jurisdiction  over  the  stock  of  the  foreign 
corporation  and  its  assets. 

Distributions  to  Partnerships,  Trusts 
and  Estates 

Both  foreign  and  domestic  persons 
often  hold  interests  in  domestic 
corporations  through  pass-through 
entities.  Accordingly,  the  final 
regulations  apply  aggregate  principles  to 
stock  owned  by  a  domestic  or  foreign 
partnership,  trust  or  estate.  The 
regulations  generally  apply  the 
constructive  ownership  principles  of 
section  318  in  determining  the 
ownership  of  stock  or  seciirities  of  the 
distributing  or  controlled  corporation 
owned  by  a  partnership,  trust  or  estate 
(whether  foreign  or  domestic).  Thus,  if 
under  section  355  a  domestic 
corporation  distributes  stock  of  a 
controlled  corporation  to  a  partnership 
that  is  owned  by  two  equal  partners,  one 
domestic  and  one  foreign,  the 
distributing  corporation  must  recognize 
gain  under  section  367(e)(1)  with 
respect  to  one-half  of  the  stock 
distributed  to  the  partnership.  The 
Service  is  studying  the  determination  of 
a  beneficiary's  actuarial  interest  in  a 
trust,  and  may  issue  further  guidance  on 
this  subject  at  a  future  date. 

The  final  regulations  generally  do  not 
permit  a  distributing  corporation  to 
qualify  for  nonrecognition  under  the  5- 
year  gain  recognition  agreement 
exception  on  a  distribution  to  a  pass- 
through  entity  with  respect  to  foreign 
persons  holding  interests  in  the  pass- 
through  entity.  The  Service  is  concerned 
that  allowing  foreign  persons  holding 
interests  in  pass-through  entities  to 
qualify  for  the  exception  would 


excessively  complicate  the  exception 
and  impose  an  undue  administrative 
burden  on  the  Service.  The  Service, 
however,  recognizes  that  the  denial  of 
the  exception  to  foreign  persons  holding 
interests  in  pass-through  entities  may  be 
unduly  harsh  in  certain  circumstances. 
Therefore,  the  regulations  permit  a 
distributing  corporation  to  obtain  a 
ruling  from  the  Service  applying  the 
exception  to  foreign  persons  holding 
interests  in  pass-through  entities,  and 
intends  to  publish  a  revenue  procedure 
describing  the  conditions  for  obtaining 
such  a  ruhng. 

Anti-Abuse  Rule 

The  final  regulations  provide  an  anti- 
abuse  rule  to  address  situations  in 
which  a  domestic  corporation  is  formed 
or  availed  of  by  one  or  more  foreign 
persons  to  hold  the  stock  of  a 
distributing  corporation  for  a  principal 
purpose  of  avoiding  the  requirements  of 
section  367(e)(1)  and  these  regulations. 
If  the  rule  applies,  the  distribution  will 
be  treated  as  having  been  made  to  the 
foreign  persons,  who  will  then  be 
treated  as  having  transferred  the 
distributed  stock  (and  distributing  stock, 
as  the  case  may  be)  to  the  domestic 
corportion.  If  gain  recognition  on  the 
distribution,  as  resequenced,  can  be 
avoided  by  filing  a  5-year  gain 
recognition  agreement,  gain  recognition 
will  not  be  required  if  the  subsequent 
transfer  to  the  domestic  corporation 
qualifies  under  the  successor-in-interest 
rules  described  below. 

U.S.  Real  Property  Holding  Corporation 
Exception 

The  final  regulations  include  the 
exception  contained  in  the  proposed 
regulations  applicable  to  a  distribution 
of  the  stock  of  a  U.S.  real  property 
holding  corporation  by  a  corporation 
that  continues  to  be  a  U.S.  real  property 
holding  corporation  after  the 
distribution.  Some  commentators 
suggested  that  this  exception  be  revised 
to  provide  for  nonrecognition  on  any 
distribution  of  the  stock  of  a  U.S.  real 
property  holding  corporation,  even  if 
the  distributing  corporation  no  longer 
qualifies  as  a  U.S.  real  property  holding 
corporation  after  the  distribution.  This 
approach  was  not  adopted  because  the 
exception  is  premised  on  continuing 
U.S.  taxing  jurisdiction  over 
shareholder-level  gain  on  the  stock  of 
both  the  distributing  and  controlled 
corporation.  Such  a  distribution  could 
qualify  for  one  of  the  other  exceptions 
to  the  general  gain  recognition  rule 
(assuming  the  requirements  of  the 
exception  are  satisfied). 


Publicfy  Traded  Exception 

The  final  regulations  revise  the 
publicly  traded  exception  contained  in 
the  proposed  regulations.  The  final 
regulations  retain  the  requirement  for 
nonrecognition  on  a  distribution  of 
stock  or  securities  of  a  domestic 
controlled  corporation  that  more  than 
80  percent  of  the  stock  (measured  by 
value)  of  the  controlled  corporation  be 
distributed  with  respect  to  one  or  more 
publicly  traded  classes  of  stock  of  the 
distributing  corporation.  The  final 
regulations,  however,  eliminate  the 
requirement  in  the  proposed  regulations 
that  80  percent  or  more  of  the  stock  of 
the  distributing  corporation  be  publicly 
traded. 

The  final  regulations  also  provide  that 
a  distributing  corporation  may  obtain 
nonrecognition  on  the  distribution  of 
stock  of  a  domestic  controlled 
corporation  to  more-than-five-percent 
foreign  shareholders  of  a  publicly  traded 
corporation  under  the  U.S.  real  property 
holding  corporation  exception  or  the  5- 
year  gain  recognition  agreement 
exception  if  all  of  the  requirements  of 
the  relevant  exception  are  satisfied. 
These  exceptions  may  also  apply  to  the 
distribution  to  non-publicly  traded 
classes  of  stock  of  a  publicly  traded 
corporation. 

5- Year  Gain  Recognition  Agreement 
Exception 

The  final  regulations  liberalize  and 
simplify  the  5-year  gain  recognition 
agreement  exception  contained  in  the 
proposed  regulations.  In  general,  no 
gain  is  immediately  recognized  on  the 
distribution  of  stock  or  securities  of  a 
domestic  controlled  corporation  to  a 
foreign  distributee  if  the  distributing 
corporation  agrees  to  file  an  amended 
return  and  recognize  such  gain  upon  a 
disposition  by  the  foreign  distributee  of 
the  stock  or  securities  of  the  distributing 
or  controlled  corporation  within  60 
months  after  the  end  of  the  taxable  year 
of  the  distributing  corporation  In  which 
the  distribution  was  made.  The  foreign 
distributee  must  make  annual 
certifications  concerning  its  ownership 
of  the  stock  during  the  60-montb  period. 

Under  the  proposed  regulations,  this 
exception  applied  only  if  the 
distributing  corporation  was  wholly- 
owned  by  five  or  fewer  individual  or 
corporate  shareholders.  The  final 
regulations  permit  this  exception  to  be 
claimed  for  a  distribution  to  10  or  fewer 
foreign  distributees,  regardless  of  the 
number  of  shareholders  of  the 
corporation.  The  requirement  that  the 
foreign  distributees  be  individuals  or 
corporations  generally  has  been  retained 
because  of  the  administrative 
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difficulties  of  applying  this  exception  to 
other  types  of  taxpayers.  Thus,  except 
where  the  distributing  corporation 
obtains  a  niling  from  the  Service  to  the 
contrary,  distributions  to  partnerships, 
trusts  or  estates  with  foreign  interest 
holders  do  not  qualify  for 
nonrecognition  under  this  exception. 

Under  the  proposed  regulations,  this 
exception  applied  only  it,  immediately 
before  the  distribution,  at  least  90 
percent  of  the  stock  of  the  distributing 
corporation  had  a  holding  period  of  at 
least  two  years  in  the  hands  of  the 
shareholders.  In  light  of  the  enactment 
of  section  355(d),  this  requirement  has 
not  been  included  in  the  final 
regulations. 

Under  the  proposed  regulations,  to 
qualify  for  the  exception  in  the  case  of 
a  distribution  to  a  foreign  corporation, 
the  feir  market  value  of  the  stock  of  the 
distributing  corporation  owned  by  the 
foreign  corporation  immediately  before 
the  distribution  could  not  equal  or 
exceed  50  percent  of  the  fair  market 
value  of  all  of  the  foreign  corporation's 
stock  immediately  before  the 
distribution.  This  anti-holding  company 
provision  has  been  replaced  in  the  final 
regulations  with  a  requirement  that  the 
foreign  corporate  distributee  be  engaged 
in  the  active  conduct  of  a  trade  or 
business  (determined  without  regard  to 
the  trade  or  business  conducted  by  the 
distributing  or  controlled  corporation) 
until  the  end  of  the  60-month  period 
following  the  taxable  year  of  the 
distribution.  The  determination  of 
whether  the  distributee  is  engaged  in  an 
active  trade  or  business  generally  is 
made  in  accordance  with  the  provisions 
of  section  355(b)(2)(A). 

In  the  case  of  a  distribution  of  stock 
or  securities  of  a  controlled  corporation 
that  is  not  part  of  the  distributing 
corporation's  consolidated  return  group, 
the  final  regulations  retain  the  rule  in 
the  proposed  regulations  that, 
immediately  after  the  distribution,  the 
stock  of  the  distributing  corporation 
must  have  a  fair  market  value  at  least 
equal  to  the  fair  market  value  of  the 
distributed  stock  and  securities  of  the 
controlled  corporation.  The  fair  market 
value  requirement  ensures  that  the 
distributing  corporation  retains 
sufficient  assets  to  meet  potential  tax 
liabilities  if  gain  is  subsequently 
recognized  under  the  5-year  gain 
recognition  agreement.  However,  the 
fuial  regulations  provide  that,  if  a 
controlled  corporation  is  part  of  the 
distributing  corporation's  consolidated 
return  group  for  one  or  more  taxable 
years  in  which  all  of  the  slock  and 
securities  of  the  controlled  corporation 
are  distributed,  and  thus  is  severally 
.laule  for  any  tax  on  gain  recognized  on 


the  distribution,  the  fair  market  value 
requirement  does  not  apply. 

"The  proposed  regulations  provided 
that,  if  a  foreign  distributee  dispoMd  of 
any  of  the  stock  or  securities  of  the 
distributing  m  controlled  corporation 
within  the  60-month  period  covwed  by 
the  gain  recognition  agreement,  the 
entire  amount  of  gain  realized  by  the 
distributing  corporation  on  the 
distribution  to  ue  foreign  distributee 
would  be  recognized.  The  final 
regulations  provide  that  only  a 
proportionate  amount  of  gain  is 
recognized,  determined  by  reference  to 
the  portion  of  stock  and  securities  of  the 
distributing  corporation  and  controlled 
corporation  disposed  of  by  the  foreign 
distributee. 

The  final  regulations  permit  the  stock 
or  securities  of  the  distributing  or 
controlled  corporation  to  be  disposed  of  ' 
by  the  foreign  distributee  in  certain 
nonrecognition  transactions  without 
causing  gain  to  be  recognized  imder  the 
gain  recognition  agreement.  The  rules 
have  been  designed  to  provide  taxpayers 
with  flexibiUty  to  restructure  their 
operations,  without  imposing  imdue 
administrative  burdens  on  the  Service. 
The  Service  solicits  taxpayer  comments 
on  the  scope  of  these  rules. 

The  final  regulations  follow  the 
proposed  regmations  in  providing  that 
the  distributing  corporation  must  amend 
its  income  tax  return  for  the  year  of  the 
distribution  in  the  event  gain  is  required 
to  be  recognized.  Interest  must  be  paid 
on  any  additional  tax  incurred. 

Regulations  Under  Section  367(e)(2) 

The  temporary  regulations  under 
section  367(e)(2)  that  were  proposed 
with  the  regulations  under  section 
367(e)(1)  will  be  promulgated  as  final 
regulations  in  a  separate  Treasury 
decision.  The  final  regulations  under 
section  367(e)(2)  will  be  effective  with 
respect  to  distributions  occurring  on  or 
after  January  16,  1993.  However, 
taxpayers  will  be  given  the  option  to 
apply  the  provisions  of  the  ciurent 
temporary  regulations  to  distributions 
occurring  on  or  after  January  16, 1993 
but  prior  to  the  date  that  is  30  days  after 
the  date  on  which  the  final  section 
367(e)(2)  regulations  are  published  in 
the  Federal  Register. 

E£fectiTe  Date 

These  regulations  are  effective  with 
respect  to  distributions  occurring  on  or 
after  January  16, 1993.  However,  a 
corporation  may  elect  to  apply  the 
regulations  (subject  to  certain  elective 
exceptions)  to  all  distributions  made  by 
it  after  F^ruary  15, 1990  (the  date  the 
temporary  regulations  under  section 
367(e)(1)  became  effective),  to  which 


this  section  applies  by  timely  filing  an 
original  or  amended  retuim  for  the  year 
of  distribution  and  otherwise  complying 
with  these  regulations. 

Special  Analyses 

It  has  been  determined  that  these 
regulations  are  not  major  rules  as 
defined  in  Executive  Order  12291. 
Therefore,  a  final  Regulatory  Impact 
Analysis  is  not  required.  It  has  also  been 
determined  that  a  prior  notice  of 
proposed  rulemaking  was  required  by 
the  Administrative  Procedure  Act.  It  is 
hereby  certified  that  these  rules  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Few  small  entities  would  be  affected  by 
these  regulations.  A  Regulatory 
Flexibility  Analysis,  therefore,  is  not 
required  under  section  604  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6).  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  a  copy  of  the 
notice  of  proposed  ndemaking  was 
submitted  to  the  Administrator  of  the 
Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Drafting  InformatioB 

Various  personnel  from  the  Office  of 
the  Associate  Chief  Counsel 
(International),  Internal  Revenue 
Service,  other  offices  of  the  Internal 
Revenue  Service  and  the  Treasury 
Department  participated  in  developing 
these  regulations. 

List  of  Sub)ects 

26  CFR  1.361-1  Through  1.367(fi}-2T 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  &)2 

Reporting  and  recordkeeping 

requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAX;  TAXABL£ 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1953 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  a 
citation  to  read  as  follows: 

Authority:  26  U.S.C.  7805  •  *   * 
$  1.367(e)-t  also  Usued  under  26  U.S.C  367 
(e).  •  •  • 

Par.  2.  Sections  l,367(e)-0T  and 
1.367(e>-lT  are  removed  as  of  January 
16, 1993. 

Par.  3.  Sections  1.367(e>-0  and 
1.367(e)-l  are  added  to  read  as  follows: 
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§1.367(«>-0   TrMtoiMnt  ol  dIstributlofM  or 
UquMations  under  Mction  367(»);  tabta  of 


This  section  lists  captioned 
paragraphs  contained  in  §  1.367(e)-l. 

§  J .  367le)-l    Distributions  described  in 
section  367(e)(1) 

(a)  Puqxise  and  scope. 

(b)  Recognition  of  gain  required. 

(1)  In  general. 

(2)  Computation  of  gain  of  the  distributing 
corporation. 

(3)  Treatment  of  the  distributee. 

(4)  NonapplicatioD  of  section  367(a) 
principles  that  provide  for  exceptions  to  gain 
recognition. 

(5)  Partnerships,  trusts,  and  estates, 
(i)  In  general. 

(ii)  Written  statement. 

(6)  Anti-abuse  rule. 

(c)  Nonrecognition  of  gain. 

(1)  Distribution  by  a  U.S.  real  property 
holding  corporation  of  stock  in  a  second  U.S. 
real  property  holding  corporation. 

(2)  Distribution  by  a  publicly  traded 
corporation. 

(3)  Distribution  of  certain  domestic  stock  to 
10  or  fewer  foreign  distributees. 

(i)  In  general. 

(ii)  Conditions  for  nonrecognition. 
(iii)  Agreement  to  recognize  gain, 
(iv)  Waiver  of  period  of  limitation, 
(v)  Annual  certifications, 
(vi)  Special  rule  for  nonrecognition 
transactions, 
(vii)  Recognition  of  gain, 
(viii)  Failure  to  comply. 

(d)  Other  consequences. 

(1)  Distributee  Iwsis  in  stock. 

(2)  Dividend  treatment  under  section  1248. 

(3)  Exchange  under  section  897(e)(1). 

(4)  Distribution  of  stock  of  a  passive  foreign 
investment  company. 

|5)  No  reporting  under  section  603BB. 

(e)  Examples. 

(f)  Effective  date. 

1.367(e>-1    Dtetributlons  described  in 
section  367(eK1). 

(a)  Purpose  and  scope.  This  section 
provides  rules  concerning  the 
recognition  of  gain  by  a  domestic 
corporation  on  a  distribution  that 
quali^es  for  nonrecognition  xuider 
section  355  of  stock  or  securities  of  a 
domestic  or  foreign  corporation  to  a 
person  who  is  not  a  United  States 
person.  Paragraph  (b)  of  this  section 
states  as  a  general  rule  ^at  gain 
recognition  is  required  on  the 
distribution.  Paragraph  (c)  of  this 
section  provides  exceptions  to  the  gain 
recognition  rule  of  paragraph  (b)  of  this 
section  for  certain  distributions  of  stock 
or  securities  of  a  domestic  corporation. 
Paragraph  (d)  of  this  section  refers  to 
other  consequences  of  distributions 
described  in  this  section.  Paragraph  (e) 
of  this  section  provides  examples  of  the 
rules  of  paragraphs  (b),  (c)  and  (d)  of 
this  section.  Finally,  paragraph  (f)  of 
this  section  spedHes  the  effective  date 
of  this  section. 


(b)  Recognition  of  gain  required — (1) 
In  general.  If  a  domestic  corporation 
(distributing  corporation)  makes  a 
distribution  that  qualifies  for 
nonrecognition  under  section  355  of 
stock  or  securities  of  a  domestic  or 
foreign  corporation  (controlled 
corporation)  to  a  person  who  is  not  a 
United  States  person,  as  defined  in 
section  367(a)  and  the  regulations 
thereunder  (foreign  distributee),  then, 
except  as  provided  in  paragraph  (c)  of 
this  section,  the  distributing  corporation 
shall  recognize  gain  (but  not  loss)  on  the 
distribution  under  section  367(e)(1). 

(2)  Computation  of  gain  of  the 
distributing  corporation.  The  gain 
recognized  by  the  distributing 
corporation  under  paragraph  (b)(l}  of 
this  section  shall  be  equal  to  the  excess 
of  the  fair  market  value  of  the  stock  or 
securities  distributed  to  the  foreign 
distributee  (determined  as  of  the  time  of 
the  distribution)  over  the  distributing 
corporation's  adjusted  basis  in  the  stock 
or  securities  distributed  to  the  foreign 
distributee.  For  purposes  of  the 
preceding  sentence,  the  distributing 
corporation's  adjusted  basis  in  each  unit 
of  each  class  of  stock  or  securities 
distributed  to  a  foreign  distributee  shall 
be  equal  to  the  distributing 
corporation's  total  adjusted  basis  in  all 
of  the  units  of  the  respective  class  of 
stock  or  securities  owned  immediately 
before  the  distribution,  divided  by  the 
total  number  of  units  of  the  class  of 
stock  or  securities  owned  immediately 
before  the  distribution. 

(3)  Treatment  of  the  distributee.  If  the 
distribution  otherwise  quahfies  for 
nonrecognition  under  section  355,  each 
distributee  shall  be  considered  to  have 
received  stock  or  securities  in  a 
distribution  qualifying  for 
nonrecognition  under  section  355,  even 
though  the  distributing  corporation 
recognizes  gain  on  the  distribution. 
Thus,  the  distributee  shall  not  be 
considered  to  have  received  a 
distribution  described  in  section  301  or 
a  distribution  in  an  exchange  described 
in  section  302(b)  upon  the  receipt  of  the 
stock  or  securities  of  the  controlled 
corporation. 

(4)  Nonapplication  of  section  367(a) 
principles  that  provide  for  exceptions  to 
gain  recognition.  Paragraph  {b){l)  of  this 
section  requires  recognition  of  gain 
notwithstanding  the  application  of  any 
principles  contained  in  section  367(a)  or 
the  regulations  thereunder.  The  only 
exceptions  to  paragraph  (b)(1)  of  this 
section  are  contained  in  paragraph  (c)  of 
this  section.  None  of  these  exceptions 
applies  to  a  distribution  of  stock  or 
seciuities  of  a  foreign  corporation. 

(5)  Partnerships,  trusts  and  estates — 
(i)  In  general.  For  purposes  of  this 


section,  stock  or  securities  owned  by  or 
for  a  partnership  (whether  foreign  or 
domestic)  shall  be  considered  to  be 
owned  proportionately  by  its  partners. 
In  applying  this  principle,  the 
proportionate  share  of  the  stock  or 
securities  of  the  distributing  corporation 
considered  to  be  owned  by  a  partner  of 
a  partnership  at  the  time  of  the 
distribution  shall  equal  the  partner's 
distributive  share  of  gain  that  would  be 
realized  by  the  partnership  from  a  sale 
of  the  stock  of  the  distributing 
corporation  immediately  before  the 
distribution  (without  regard  to  whether, 
under  the  particular  facts,  any  gain 
would  actually  be  realized  on  the  sale 
for  U.S.  tax  purposes),  determined 
under  the  rules  and  principles  of 
sections  701  through  761  and  the 
regulations  thereunder.  For  purposes  of 
this  section,  stock  or  seciuities  owned 
by  or  for  a  trust  or  estate  (whether 
foreign  or  domestic)  shall  be  considered 
to  be  owned  profvortionately  by  the 
persons  who  would  be  treated  as 
owning  such  stock  or  securities  under 
sections  318(a)(2)(A)  and  318(a)(2)(B).  In 
applying  section  318(a)(2)(B),  if  a  trust 
includes  interests  that  are  not 
actuarially  ascertainable  and  a  principal 
purpose  of  the  inclusion  of  the  interests 
is  the  avoidance  of  section  367(e)(1).  all 
such  interests  shall  be  considered  to  be 
owned  by  foreign  persons.  In  a  case 
where  an  interest  bolder  in  a 
partnership,  trust  or  estate  that  owns 
stock  of  the  distributing  corporation  is 
itself  a  partnership,  trust  or  estate,  the 
rules  of  this  paragraph  (b)(5)  apply  to 
individuals  or  corporations  that  own 
(direct  or  indirect)  interests  in  the 
upper-tier  partnership,  trust  or  estate, 
(ii)  Written  statement.  If  prior  to  the 
date  on  which  the  distributing 
corporation  must  file  its  income  tax 
return  for  the  year  of  the  distribution, 
the  corporation  obtains  a  written 
statement,  signed  under  penalties  of 
perjury  by  an  interest  holder  in  a 
partnership,  trust,  or  estate,  that  certifies 
that  the  interest  holder  is  a  United 
States  person  who  is  an  individual  or 
corporation,  no  liability  shall  be 
imposed  under  paragraph  (b)(1)  of  this 
section  with  respect  to  the  distribution 
to  the  interest  holder,  unless  the 
distributing  corporation  knows  or  has 
reason  to  know  that  the  statement  is 
false.  The  written  statement  must  set 
forth  the  amount  of  the  interest  holder's 
propOTtionate  interest  in  the  distributing 
corporation,  as  well  as  the  interest 
holder's  name,  taxpayer  identification 
number,  home  ad(&ess  (in  the  case  of  an 
individual)  or  office  address  and  place 
of  incorporation  (in  the  case  of  a 
corporation).  The  written  statement 
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must  be  retained  by  the  distributing 
corporation  with  its  books  and  records 
for  a  period  of  three  calendar  years 
following  the  close  of  the  last  calendar 
year  in  which  the  corporation  relied 
upon  the  statement.  If  the  distributing 
corporation  instead  relies  upon  other 
evidence  of  the  interest  holder's  status 
as  a  United  States  person  or  of  the 
amount  of  the  interest  holder's 
proportionate  interest,  Uability  shall  be 
imposed  under  paragraph  (b)(1)  of  this 
section  if  the  interest  holder,  in  fact,  is 
not  a  United  States  person  or  the 
amount  of  its  proportionate  interest  is 
not  established. 

(6)  Anti-abuse  rule.  If  a  domestic 
corporation  is  directly  or  indirectly 
formed  or  availed  of  by  one  or  more 
foreign  persons  to  hold  the  stock  of  a 
second  domestic  corporation  for  a 
princifwl  purpose  of  avoiding  the 
application  of  section  367(e)(1)  and  the 
requirements  of  this  section,  any 
distribution  of  stock  or  securities  to 
which  section  355  applies  by  such 
second  domestic  corporation  shall  be 
treated  for  federal  income  tax  purposes 
as  a  distribution  to  such  foreign  person 
or  persons,  followed  by  a  tranfer  of  the 
stock  or  securities  to  the  domestic 
corporation.  The  qualification  of  the 
distribution  to  the  foreign  person  for  an 
exception  to  the  general  gain 
recognition  rule  of  paragraph  (b)(1)  of 
this  section,  and  the  consequences  of 
the  transfer  to  the  domestic  corporation 
under  this  section,  shall  be  determined 
in  accordance  with  all  of  the  facts  and 
circumstances. 

(c)  Nonrecognition  of  gain — (1) 
Distribution  by  a  U.S.  real  property 
holding  corporation  of  stock  in  a  second 
U.S.  real  property  holding  corporation. 
Gain  shall  not  be  recognized  under 
paragraph  (b)  of  this  section  by  a 
domestic  corporation  making  a 
distribution  that  quaUfies  for 
nonrecognition  under  section  355  of 
stock  or  securities  of  a  domestic 
controlled  corporation  to  a  foreign 
distributee  if,  immediately  after  the 
distribution,  both  the  distributing  and 
controlled  corporations  are  U.S.  real 
property  holding  corporations  (as 
defined  in  section  897(c)(2)).  For  the 
treatment  of  the  distribution  luider 
section  897,  see  section  897(e)(1)  and 
the  regulations  thereunder. 

(2)  Distribution  by  a  publicly  traded 
corporation — (i)  Conditions  for 
nonrecognition.  Gain  shall  not  be 
recognized  imder  paragraph  (b)  of  this 
section  by  a  domestic  corporation 
making  a  distribution  that  qualifies  for 
nonrecognition  under  section  355  of 
stock  or  seciuities  of  a  domestic 
contro  led  corporation  to  a  foreign 


distributee  if  both  of  the  following 
conditions  are  satisfied: 

(A)  Stock  of  the  domestic  controlled 
corporation  with  a  value  of  more  than 
80  percent  of  the  outstanding  stock  of 
the  corporation  is  distributed  with 
respect  to  one  or  more  classes  of  the 
outstanding  stock  of  the  distributing 
corporation  that  are  regularly  traded  on 
an  estabUshed  securities  market,  as 
defined  in  §  1.897-l(m)  (1)  and  (3). 
located  in  the  United  States.  Stock  is 
considered  to  be  regularly  traded  if  it  is 
regularly  quoted  by  brokers  or  dealers 
making  a  market  in  such  interests.  A 
broker  or  dealer  is  considered  to  make 
a  market  only  if  the  broker  or  dealer 
holds  himself  out  to  buy  or  sell  interests 
in  the  stock  at  the  quoted  price. 

(B)  At  the  time  of  the  distribution,  the 
distributing  corporation  does  not  know 
or  have  reason  to  know  that  the  subject 
foreign  distributee  owns,  directly  or 
constructively,  more  than  5  percent  (by 
value)  of  a  class  of  stock  of  the 
distributing  corporation  with  respect  to 
which  the  stock  of  the  controlled 
corporation  is  distributed.  For  purposes 
of  determining  whether  a  foreign 
distributee  owns,  directly  or 
constructively,  more  than  5  percent  (by 
value)  of  a  class  of  stock  of  the 
distributing  corporation,  the  rules  of 
section  897(c)(3)  and  the  regulations 
thereunder  shall  apply,  except  as 
otherwise  provided  herein. 

(ii)  Relation  to  other  nonrecognition 
provisions.  If  the  distribution  of  the 
stock  and  securities  of  the  controlled 
corporation  also  qualifies  for 
nonrecognition  under  paragraph  (c)(1) 
of  this  section,  the  distributing 
corporation  shall  be  entitled  to 
nonrecognition  under  paragraph  (c)(1) 
of  this  section  and  not  this  paragraph 
(c)(2).  The  distributing  corporation  may 
obtain  nonrecognition  treatment  under 
paragraph  (c)(1)  or  (c)(3)  of  this  section 
with  respect  to  a  foreign  distributee  that 
owns  more  than  5  percent  of  a  class  of 
stock  of  the  distributing  corporation,  if 
all  of  the  requirements  of  either  of  those 
paragraphs  is  satisfied. 

(3)  Distribution  of  certain  domestic 
stock  to  10  or  fewer  foreign 
distributees — (i)  In  general.  Gain  shall 
not  be  recognized  under  paragraph  (b)  of 
this  section  by  a  domestic  corporation 
making  a  distribution  that  qualifies  for 
nonrecognition  under  section  355  of 
stock  or  securities  of  a  domestic 
controlled  corporation  to  a  foreign 
distributee  if  each  of  the  conditions  of 
this  paragraph  (c)(3)  is  satisfied. 

(ii)  Conditions  for  nonrecognition.  A 
distribution  of  stock  or  securities 
described  in  paragraph  (c)(3)(i)  of  this 
section  to  a  foreign  distributee  shall  not 


result  in  the  recognition  of  gain  if  each 
of  the  following  conditions  is  satisfied: 

(A)(1)  There  are  10  or  fewer  foreign 
distributees  for  which  nonrecognition  is 
claimed  under  this  paragraph  (c)(3), 
each  of  whom  is  either  an  individual  or 
a  corporation  as  defined  in  section 
7701(a)(3)  of  the  Internal  Revenue  Code. 

(2)  Unless  the  distributing  corporation 
obtains  a  ruling  from  the  Internal 
Revenue  Service  to  the  contrary,  no 
foreign  distributee  shall  be  entitled  to 
claim  nonrecognition  under  this 
paragraph  (c)(3)  if  it  holds  its  interest  in 
the  distributing  corporation  through  a 
partnership,  trust  or  estate  (whether 
foreign  or  domestic). 

(3)  If  the  distribution  is  made  to  more 
than  10  foreign  distributees,  the 
distributing  corporation  shall  designate 
the  10  or  fewer  foreign  distributees  for 
which  nonrecognition  is  claimed  under 
this  paragraph  (c)(3). 

(B)  If  tne  distributee  for  which 
nonrecognition  is  claimed  under  this 
paragraph  (c)(3)  is  a  foreign  corporation, 
immediately  after  the  distribution  and  at 
all  times  until  the  close  of  the  60-month 
period  following  the  end  of  the  taxable 
year  of  the  distributing  corporation  in 
which  the  distribution  was  made,  the 
foreign  distributee  is  directly  or 
indirectly  engaged  in  the  active  conduct 
of  a  trade  or  business.  To  determine 
what  constitutes  an  active  conduct  of  a 
trade  or  business,  see  section 
355(b)(2)(A)  and  the  regulations 
thereunder.  For  purposes  of  this 
paragraph  (c)(3)(ii)(B),  a  foreign 
distributee  shall  he  considered  to  engage 
in  the  active  conduct  of  a  trade  or 
business  if  it  directly  conducts  the  trade 
or  business  or  if  any  corporation,  80% 
of  the  stock  (measured  by  vote  and 
value  of  which  it  directly  or  indirectly 
owns,  conducts  the  trade,  or  business. 
However,  for  purposes  of  this  paragraph 
(c)(3)(ii)(B),  a  foreign  distributee  will 
not  be  considered  to  engage  in  the  active 
conduct  of  any  trade  or  business 
engaged  in,  directly  or  indirectly,  by  the 
distributing  corporation  or  controlled 
corporation.  The  requirements  of  this 
paragraph  (c)(3)(ii)(B)  will  not  be 
satisfied  if,  at  any  time  luitil  the  close 
of  the  60-month  period  following  the 
end  of  the  taxable  year  of  the 
distributing  corporation  in  which  the 
distribution  was  made,  the  foreign 
distributee  directly  or  indirectly  engages 
in  the  active  conduct  of  one  or  more 
trades  or  businesses  that  have  a  fair 
market  value  that  is  not  substantial  in 
relation  to  the  fair  market  value  of  the 
stock  of  the  foreign  distributee  for  a 
principal  purpose  of  complying  with  the 
requirements  of  this  paragraph  (c)(3). 

(C)(1)  Immediately  after  the 
distribution,  the  stock  of  the  distributing 


5932         Fedgral  Eegfater  /  Vol  58,  No.  14  /  Monday.  January  25,  1993  /  Rule*  and  Regnlatiops 


corporation  has  •  fdr  mariiet  vahia  that 
is  at  least  eaual  to  tha  bir  market  vahie 
of  the  distributed  stock  and  securities  of 
the  controlled  corporation  inunediately 
before  the  distribution. 

[2]  The  requirements  of  paragraph 
(c)(3)(iiKC)(})ofthl8  section  shall  not  . 
apply  if  the  distributing  corporation 
distributes  all  of  the  stock  and  securities 
of  the  controlled  corporation  during  one 
or  more  taxable  years  with  respect  to 
which  the  controlled  corporaticm  is 
severally  liable  under  §  1.1502-6(a)  for 
tax  imposed  on  any  gain  required  to  be 
recognized  by  the  distributing 
corporation  pursuant  to  this  paragraph 
(c)(3). 

(D)  Inunediately  after  the  distribution 
and  at  all  times  until  the  close  of  the  60- 
month  period  following  the  end  of  the 
taxable  year  of  the  distributing 
corporation  in  which  the  distribution 
was  made,  the  foreign  distributee  is  a 
resident  of  (if  the  foreign  distrubutee  is 
an  individual),  or  is  incorporated  in  (if 
the  foreign  distributee  is  a  corporation), 
a  foreign  country  that  maintains  a 
comprehensive  inccane  tax  treaty  with 
the  United  States  that  contains  an 
information  exchange  provision  to 
which  the  foreign  distributee  is  subject. 
This  requirement  is  satisfied  during  any 
period  in  which  an  individual  foreign 
distributee  is  a  resident  of  the  United 
States. 

(E)  At  all  times  until  the  close  of  the 
60-month  period  following  the  end  of 
the  taxable  year  of  the  distributing 
corporation  in  which  the  distribution 
was  made,  the  foreign  distributee 
continues  to  owm  aU  of  the  stock  and 
securities  of  the  distributing  and 
controlled  corporations  that  the  foreign 
distributee  owned  immediately  after  the 
distribution  (including  any  stock  and 
securities  of  the  distributing  or 
controlled  corporation  later  acquired 
from  the  distributing  or  controlled 
corporation  for  which  the  distributee 
has  a  holding  period  determined  under 
section  1223  by  reference  to  such  stock 
and  securities). 

(F)  The  distribution  of  stock  or 
securities  described  in  paragraph 
(c)(3)(i)  of  this  section  is  not  a 
distribution  pursuant  to  which  the 
distributing  corporation  goes  out  of 
existence. 

(C)  The  distributing  corporation  files 
the  agreement  to  recognize  gain 
described  in  paragraph  (c)(3}(iii)  of  this 
section  with  its  income  tax  return  for  its 
taxable  year  in  which  the  distribution  is 
made.  In  addition,  for  each  of  the 
taxable  years  of  the  distributing 
corporation,  begiiming  with  the  taxable 
year  of  the  distribution  and  ending  with 
the  taxable  year  that  includes  the  close 
of  the  60-month  period  following  the 


end  of  the  taxable  year  of  the 
distributing  corporation  in  which  the 
distribution  was  made,  the  distributing 
corporation  files  with  its  income  tax 
return  the  aimual  certifications 
described  in  paragraph  (c)(3)(v)  of  this 
section. 

(H)  For  each  of  the  taxable  yean  of  the 
distributing  corpcnation,  beginning  with 
the  taxable  year  of  the  distribution  and 
ending  with  the  taxable  year  that 
includes  the  close  of  the  60-month 
period  following  the  end  of  the  taxable 
year  of  the  distributing  corporation  in 
which  the  distribution  was  made,  the 
foreign  distributees  for  which 
nonrecognition  is  claimed  under  this 
paragraph  (c)(3)  provide  to  the 
distributing  corporation  the  annual 
certifications  described  in  paragraph 
(c)(3Kv)  of  this  section. 

(iii)  Agreement  to  recognue  gain.  The 
agreement  to  recognize  gain  required  by 
this  paragraph  (c)(3)(iii)  shall  be 
prepared  by  or  on  behalf  of  the 
distributing  corporation  and  signed 
under  penalties  of  perjury  by  an 
authorized  officer  of  the  distiibuting 
corporation.  The  agreement  provided  by 
the  distributing  corporation  shall  set 
forth  the  following  items,  under  the 
heading  "GAIN  RECOGNITION 
AGREEMENT  UNDER  §  1.367(e)- 
l(c)(3)(iii)",  with  paragraphs  labeled  to 
correspond  with  such  items: 

(A)  A  declaration  that  the  distribution 
is  one  to  which  §  I.367(e>-1  (c)(3) 
applies. 

(B)  A  description  of  each  foreign 
distributee  of  the  di.stributing 
corporation  for  which  nonrecognition  is 
claimed  under  this  paragraph  (c)(3), 
which  shall  include  the  distributee's — 

(1)  Name; 

(2)  Address; 

(3)  Taxpayer  identification  number  (if 
any);  and 

(4)  Residence  and  citizenship  (in  the 
case  of  an  individual)  or  place  of 
incorporation  (in  the  case  of  9 
corporation). 

(C)  A  description  of  the  stock  and 
seciuities  of  the  distributing  and 
controlled  corporations  owned 
immediately  before  and  after  the 
distribution  by  each  distributee  for 
which  nonrecognition  is  claimed  under 
this  paragraph  (c)(3).  including — 

(J)  The  number  or  amount  of  shares; 

(2)  The  type  of  stock  or  securities; 

(3)  The  ^  market  values  of  the  stock 
and  securities  of  the  controlled 
corporation  distributed  to  the  foreign 
distributee,  determined  as  of  the  date  of 
the  distribution; 

(4)  The  fair  market  values  of  the  stock 
and  seciuities  of  the  distributing 
corporation  owned  by  the  foreign 


distributee,  determined  immediately 
after  the  distribution; 

(5)  The  total  fair  market  vahiee  of  the 
outstanding  stock  and  seoulties  of  the 
distributing  corporation,  determined 
immediately  after  the  distribution; 

(6)  The  total  fair  market  values  of  the 
distributed  stock  and  securities  of  the 
controlled  corporation,  determined 
immediately  biafore  the  distribution; 

(7)  The  distributing  corporation's 
adjusted  basis  in  the  distributed  stock 
and  securities  immediately  before  the 
distribution  (computed  according  to  the 
provisions  of  paragraph  (b)(2)  of  this 
section);  and 

[8]  For  each  applicable  valuation,  a 
summary  of  the  method  (including 
appraisals,  if  any)  used  for  determining 
the  values  required  by  this  paragraph 
(c)(3)(iii). 

(D)  The  distributing  corporation's 
agreement  to  recognize  gain  in 
accordance  with  paragraph  (c)(3)(vii)  of 
this  section. 

(E)  A  waiver  of  the  period  of 
limitations  as  described  in  paragraph 
(c}(3)(iv)  of  this  section. 

(F)  An  attached  statement  from  each 
foreign  distributee  for  which 
nonrecognition  is  claimed  under  this 
paragraph  (c)(3)  declaring  that  the 
foreign  distributee  shall  provide  to  the 
distributing  corporation  the  annual 
certifications  described  in  paragraph 
(c)(3)(v)(A)  of  this  section  for  each  of  the 
taxable  years  of  the  distributing 
corporation,  beginning  with  the  taxable 
year  of  the  distribution  and  ending  with 
the  taxable  year  that  includes  the  close 
of  the  60-month  period  following  the 
taxable  year  of  the  distributing 
corporation  in  which  the  distribution 
was  made. 

(G)  An  agreement  by  the  distributing 
corporation  to  attach  to  its  income  tax 
return  the  annual  certification  described 
in  paragraph  (c}(3)(v)(A)  of  this  section 
and  the  statement  described  in 
paragraph  (c)(3)(v)(B)  of  this  section,  in 
accordance  with  paragraph  (c)(3)(v)  of 
this  section. 

(H)  A  statement  that  arrangements 
have  been  made  to  ensure  that  the 
distributing  corporation  will  be 
informed  of  any  subsequent  disposition 
by  the  foreign  distributee  of  any  stock  or 
securities  of  the  distributing  or 
controlled  corporation  that  are  subject 
to  the  gain  recognition  agreement 
described  in  this  paragraph  (c)(3)(iii). 

(iv)  Waiver  of  period  of  limitation. 
The  distributing  corporation  must  file, 
with  the  gain  recognition  agreement 
described  in  paragraph  (c)(3)(iii)  of  this 
section,  a  waiver  of  the  period  of 
limitation  on  the  assessment  of  tax  upon 
the  gain  realized  on  the  distribution  to 
the  foreign  distributee  for  which 
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nonracognition  is  claimed  under  this 
paragraph  (c)(3).  The  waiver  shall  be 
executed  on  such  forms  as  are 
prescribed  therefor  by  the 
Commissioner  and  shall  extend  the 
period  for  assessment  of  such  tax  to  a 
date  not  earlier  than  the  close  of  the 
eighth  full  taxable  year  following  the 
taxable  year  that  includes  the 
distribution.  If  the  requirements  of 
paragraph  (c)(3)(ii)(C)(2)  of  this  section 
are  satisfied,  a  waiver  of  the  period  of 
limitation  on  the  assessment  of  tax  upon 
the  gain  realized  on  the  distribution 
must  be  filed  in  accordance  with  the 
requirements  of  this  paragraph  (c)(3)(iv) 
by  or  on  behalf  of  the  controlled 
corporation. 

(v)  Annual  certification.  For  each  of 
the  taxable  years  of  the  distributing 
corporation,  beginning  with  the  taxable 
year  of  the  distribution  and  ending  with 
the  taxable  year  that  includes  the  close 
of  the  60-month  period  following  the 
end  of  the  taxable  year  of  the 
distributing  corporation  in  which  the 
distribution  was  made,  the  distributing 
corporation  must  file  with  its  income 
tax  return  the  annual  certification  for 
that  year  described  in  this  paragraph 
(c)(3Kv). 

(A)  Each  foreign  distributee  for  which 
nonrecognition  is  claimed  under  this 
paragraph  (c)(3)  must  provide  an  annual 
certification,  signed  under  penalties  of 
perjury  by  an  authorized  officer  of  the 
foreign  distributee  corporation  or  by  the 
individual  foreign  distributee  (as  the 
case  may  be).  Each  annual  certification 
must  identify  the  distribution  with 
respect  to  which  it  is  given  by  setting 
forth  the  date  and  a  summary 
description  of  the  distribution.  In  the 
annual  certification,  the  foreign 
distributee  must  declare  that — 

(1)  The  foreign  distributee  continues 
to  be,  without  interruption,  a  resident  of 
(in  the  case  of  an  individual  foreign 
distributee)  or  incorporated  in  (in  the 
case  of  a  foreign  distributee  corporation) 
a  country  described  in  paragraph 
(c)(3)(ii)(D)  of  this  section; 

(2)  The  foreign  distributee  continues 
to  own,  without  interruption,  the  stock 
and  securities  of  the  distributing  and 
controlled  corporations  as  described  in 
paragraph  (c)(3)(ii)(E)  of  this  section 
(except  to  the  extent  the  stock  or 
securities  have  been  disposed  of  in  a 
transaction  described  in  paragraph 
(c)(3)(vi)  of  this  section);  and 

(3)  If  the  foreign  distributee  is  a 
corporation,  the  foreign  distributee 
continues  to  meet  the  active  trade  or 
business  requirement  of  paragraph 
(c)(3)(ii)(B)  of  this  section. 

(BJ  The  distributing  corporation  must 
attadi  a  statement  to  the  annual 
certification  described  in  paragraph 


(c)(3)(v)(A)  of  this  section,  signed  under 
penalties  of  perjury  by  an  authorized 
officer  of  the  corporation,  in  which  the 
corporation  declares  that,  to  the  best  of 
its  knowledge,  the  annual  certification 
is  true. 

(vi)  Special  rule  for  nonrecognition 
transactions.  (A)  Gain  shall  not  be 
recognized  under  paragraph  (c)(3)(vii)  of 
this  section  upon  a  disposition  of  stock 
or  seairities  of  the  distributing  or 
controlled  corporation  (or  a  successor  in 
interest,  as  defined  in  this  paragraph 
(c)(3)(vi))  that  are  subject  to  a  gain 
recognition  agreement  described  in 
paragraph  (c)(3)(iii)  of  this  section  if  the 
requirements  of  this  paragraph  (c)(3)(vi) 
are  satisfied  and  the  disposition  consists 
of  a  transfer  described  in  section  332, 
337,  351,  354,  or  356,  or  sections  361 
and  381(a)(2). 

(B)  For  purposes  of  this  section,  the 
term  successor  in  interest  refers  to — 

[1)  Any  corporation  that  acquires  the 
assets  of  the  distributing  or  controlled 
corporation  (or  a  successor  in  interest) 
in  a  transaction  described  in  section 
381(a)  to  which  this  paragraph  (c](3)(vi) 
applies; 

[2)  Any  corporation  that  acquires  the 
stock  or  securities  of  the  distributing  or 
controlled  corporation  (or  a  successor  in 
interest)  in  a  transaction  to  which  this 
paragraph  (c)(3)(vi)  applies; 

[3)  Any  corporation  whose  stock  or 
securities  are  exchanged  for  the  stock  or 
securities  of  the  distributing  or 
controlled  corporation  (or  a  successor  in 
interest)  in  a  transaction  described  in 
section  351,  354  or  356  to  which  this 
paragraph  (c)(3)(vi)  applies. 

(C)  Gain  shall  not  be  recognized  under 
paragraph  (c)(3)(vii)  of  this  section  upon 
a  disposition  of  stock  or  seciuities  of  the 
distributing  or  controlled  corporation 
(or  a  successor  in  interest)  pursuant  to 

a  transaction  described  in  paragraph 
(c)(3)(vi)(A)  of  this  section  if  the 
following  recjuirements  are  satisfied. 

(1)  Immediately  after  the  transaction 
and  at  all  times  imtil  the  end  of  the  60- 
month  p)eriod  described  in  paragraph 
(c){3)(vii)(A)  of  this  section,  the  foreign 
distributee  (or  a  successor  in  interest 
that  acquires  the  assets  of  the  foreign 
distributee  in  a  transaction  described  in 
section  381(a)  to  which  this  paragraph 
(c)(3)(vi)  applies)  must  continue  to  own 
directly  or  indirectly  at  least  80  percent 
of  the  vote  and  value  of  the  stock  and 
securities  of  the  distributing 
corporation,  and  at  least  80  percent  of 
the  vote  and  value  of  the  stock  and 
seairities  of  the  controlled  corporation 
(or  of  a  successor  in  interest  that 
acquires  the  assets  of  the  distributing  or 
controlled  corporation,  as  the  case  may 
be,  in  a  transaction  described  in  section 
381(a)  to  which  this  paragraph  (c)(3)(vi) 


applies),  that  it  owned  immediately 
after  the  distribution.  The  requirements 
of  this  paragraph  (c)(3)(vi}{Q(I), 
however,  will  not  be  violated  if  such 
ownership  drops  below  the  80  percent 
threshold  by  reason  of  a  disposition  of 
the  stock  or  securities  of  the  distributing 
or  controlled  corporation  (or  of  a 
successor  in  interest  that  acquires  the 
assets  of  the  distributing  or  controlled 
corporation,  as  the  case  may  be,  in  a 
transaction  described  in  section  381(a) 
to  which  this  paragraph  (c)(3)(vi) 
applies]  in  a  transaction  subject  to  the 
gain  recognition  provisions  of  paragraph 
(c)(3)(vii)  of  this  section. 

[2]  In  a  transaction  involving  a 
transfer  of  the  assets  of  the  distributing 
or  controlled  corporation  described  in 
section  381(a),  the  acquiring  corporation 
must  be  a  domestic  corporation. 

[3]  The  following  information  and 
agreements  must  be  included  with  the 
first  annual  certification  filed  under 
paragraph  (c)(3)(v)  of  this  section  after 
the  transaction — 

(j)  A  description  of  the  transaction 
(including  a  statement  of  applicable 
Code  provisions,  and  a  description  of 
stock  or  securities  transferred, 
exchanged  or  received  in  the 
transaction); 

(ij)  A  description  of  each  successor  in 
interest  (including  the  name,  address, 
taxpayer  identification  number  (if  any), 
and  place  of  incorporation  of  the 
successor  in  interest); 

[iii)  Except  in  the  case  of  a  transaction 
described  in  section  381(a)  pursuant  to 
which  the  distributing  corporation  goes 
out  of  existence,  an  agreement  of  the 
distributing  corporation  (amending  the 
agreement  described  in  paragraph 
(c)(3)(iii)  of  this  section),  signed  under 
penalties  of  perjury  by  an  authorized 
a^cer  of  the  corporation,  to  recognize 
gain  in  accordance  with  the  provisions 
of  this  paragraph  (c)(3)  upon  the 
occurrence  of  any  of  the  following 
events  (to  the  extent  appUcable):  A 
disposition  by  the  foreign  distributee  (or 
a  successor  in  interest)  of  any  stock  or 
securities  of  a  successor  in  interest  that 
are  subject  to  the  provisions  of  this 
paragraph  (c)(3)(vi)  (other  than  a 
disposition  that  itself  satisfies  the 
requirements  of  this  paragraph 
(c)(3)(vi));  a  disposition  by  a  successor 
in  interest  of  any  of  the  stock  or 
securities  of  the  distributing  or 
controlled  corporation  (or  a  successor  in 
interest)  that  are  subject  to  the 
provisions  of  this  paragraph  (c)(3)(vi) 
(other  than  a  disposition  mat  itself 
satisfies  the  requirements  of  this 
paragraph  (c)(3)(vi));  or  any  material 
failure  to  satisfy  the  requirements  of  this 
paragraph  (c)(3)  (or  the  terms  of  an 
agreement  submitted  pursuant  hereto) 
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with  respect  to  the  stock  or  securities  of 
a  successor  in  interest  or  the  transferred 
stock  or  securities  of  the  distributing  or 
controlled  corporation; 

(iV)  In  the  case  of  a  transaction 
described  in  section  381(a)  pursuant  to 
which  the  distributing  corporation  goes 
out  of  existence,  an  agreement  of  the 
successor  in  interest  that  acquires  the 
assets  of  the  distributing  corporation  in 
the  transaction,  signed  under  penalties 
of  perjury  by  an  authorized  officer  of  the 
successor  in  interest  corporation,  to 
succeed  to  all  of  the  responsibilities  and 
duties  of  the  distributing  corporation 
under  this  paragraph  (c)(3); 

[v]  To  the  extent  applicable,  an 
agreement  of  each  successor  in  interest, 
signed  under  penalties  of  perjury  by  an 
authorized  officer  of  the  corporation,  to 
succeed  to  all  of  the  responsibilities  and 
duties  of  a  foreign  distributee  under  this 
paragraph  (c)(3),  as  applied  to  the 
transferred  stock  and  securities  of  the 
distributing  or  controlled  corporation 
(or  stock  and  securities  of  a  successor  in 
interest).  The  successor  in  interest, 
however,  is  required  to  comply  with  the 
provisions  of  paragraph  (c}(3)(ii)(B)  of 
this  section  only  if  the  corporation 
acquires  the  assets  of  the  foreign 
distributee  in  a  transaction  described  in 
section  381(a).  In  the  case  of  a  successor 
in  interest  that  is  a  domestic 
corporation,  the  successor  in  interest  is 
not  required  to  comply  with  the 
requirements  of  paragraph  (c)(3)(ii)(D)  of 
this  section; 

[vi]  To  the  extent  applicable,  an 
agreement  of  the  foreign  distributee, 
signed  under  penalties  of  perjury  by  the 
individual  or  an  authorized  officer  of 
the  corporation  (as  the  case  may  be),  to 
comply  with  all  responsibilities  and 
duties  of  this  paragraph  (c)(3),  as 
applied  with  respect  to  stock  or  ^^ 

securities  of  a  successor  in  interest 
received  in  the  transaction. 

(D)  Any  property  received  (or  treated 
as  received)  in  a  transaction  described 
in  this  paragraph  (c)(3)(vi)  for  which 
gain  is  required  to  be  recognized  under 
United  States  income  tax  principles 
shall  be  treated  as  an  amount  received 
in  a  disposition  subject  to  the  provisions 
of  paragraph  (c)(3)(vii)  of  this  secticm. 

(vii)  Hecognjtjon  of  gain.  (A)  If,  prior 
to  the  close  of  the  60-monlh  period 
following  the  end  of  the  taxable  year  of 
the  distributing  corporation  in  which 
the  distribution  was  made,  the  foreign 
distributee  disposes  of  the  stock  or 
securities  of  either  the  distributing  w 
controlled  corporation  that  the  foreign 
distributee  owned  immediately  after  the 
distribution,  as  described  in  paragraph 
(c)(3)(iiKE)  of  this  section  (other  than 
pursuant  to  a  transfer  described  in 
paragraph  (cM3)(vi)  of  this  sectim).  then 


by  the  90th  day  thereafter  the 
distributing  corporation  must  file  an 
amended  return  for  the  year  of  the 
distribution  and  recognize  the  gain 
reaUzed  but  not  recognized  upon  such 
distribution.  For  purposes  of  this 
paragraph  (c)(3)(vii)(A),  a  disposition 
includes,  but  is  not  limited  to,  any 
disposition  treated  as  a  sale  or  exchange 
imderthis  title. 

(B)  The  gain  shall  be  computed  as  if 
there  had  been  a  sale  of  the  distributed 
stock  or  securities  at  fair  market  value 
at  the  time  of  the  distribution.  If  the 
foreign  distributee  disposes  of  only  a 
portion  of  the  stock  and  securities  of  the 
distributing  or  controlled  corporation, 
the  distributing  corporation  snail  be 
required  to  recognize  only  a 
proportionate  amount  of  the  gain 
realized  but  not  recognized  upon  the 
initial  distribution  of  the  stock  and 
securities  of  the  controlled  corporation 
to  the  foreign  distributee.  The 
proportion  of  the  gain  required  to  be 
recognized  shall  be  equal  to  the  same 
proportion  that  the  value  (determined 
immediately  after  the  distribution)  of 
the  stock  and  securities  of  the 
distributing  corporation  or  controlled 
corporation  (as  the  case  may  be) 
disposed  of  by  the  foreign  distributee 
beaJrs  to  the  total  value  (determined 
immediately  after  the  distribution)  of 
the  stock  and  securities  in  such 
corporation  owned  by  the  foreign 
distributee  immediately  after  the 
distributirai  (taking  account  of  stock  and 
securities  of  the  distributing  or 
controlled  corporation  later  acquired 
from  the  distributing  or  controlled 
corporation  for  which  the  distributee 
has  a  holding  period  determined  under 
section  1223  by  reference  to  such  stock 
or  securities).  However,  gain  recognized 
pursuant  to  this  paragraph  (c)(3)(vii)(B) 
on  the  disposition  by  the  foreign 
distributee  of  stock  or  securities  of 
either  the  distributing  corporaticui  or  the 
controlled  corporation  (as  the  case  may 
be)  shall  not  exceed  the  excess  of  the 
gain  required  to  be  recognized  by  the 
distributing  corporation  under  the  gain 
recognition  agreement  solely  by  reason 
of  such  disposition  and  all  prior 
dispositions  of  the  stock  and  securities 
of  such  corporation  over  the  gain 
already  recognized  by  the  distributing 
corporation  under  the  gain  recognition 
agreement  solely  by  reason  of 
dispositions  by  the  foreign  distributee  of 
the  stock  and  securities  of  the  other 
corporation. 

(C)  For  purposes  of  computing  gain 
under  this  paragraph  (c)(3)(vii),  the 
following  niles  shall  govern 
dispositions  of  stock  or  securities  of  the 
distributing  or  controlled  corporation  by 
a  successor  in  interest,  or  dispositions  of 


stock  at  securities  of  a  successor  in 
interest. 

(1)  A  disposition  by  a  successor  in 
interest  of  stock  or  securities  of  the 
distributing  or  controlled  corporaticm 
that  were  acquired  in  a  transaction 
described  In  paragraph  (c)(3)(vi)  of  this 
section  shall  be  treated  as  a  disposition 
of  such  stock  or  securities  by  a  foreign 
distributee. 

(2)  A  disposition  by  a  foreign 
distributee  of  a  portion  of  stock  and 
securities  of  a  successor  in  interest  that 
were  received  in  exchange  for  stock  and 
securities  of  the  distribuung  or 
controlled  corporation  (as  the  case  may 
be)  in  a  transacticm  described  in 
paragraph  (c)(3)(vi)  of  this  section  shall 
be  treated  as  a  disposition  of  a 
proportionate  share  of  such  stock  and 
securities  of  the  distributing  or 
controlled  corporation  owned  by  the 
successor  in  interest  at  the  time  of  the 
disposition.  The  proportionate  share 
shall  equal  the  same  proportion  that  the 
amount  of  stock  and  securities  of  the 
successor  in  interest  disposed  of  bears 
to  the  total  of  stock  and  securities  of  the 
successor  in  interest  originally  received 
in  exchange  for  the  stock  and  securities 
of  the  distributing  or  controlled 
corporation. 

(3)  Other  dispositions  of  stock  or 
seciirities  of  a  successor  in  interest  to 
which  paragraph  (c)(3)(vi)  of  this 
section  applies  shall  result  in  gain 
recognition  in  a  manner  consistent  with 
the  principles  of  this  paragraph 
(cM3Mvii)(C). 

(D)  If  additional  tax  is  required  to  be 
paid  by  the  distributing  corporation  for 
the  year  of  the  distribution,  interest 
must  be  paid  by  the  distributing 
corporation  on  that  amount  at  the  rates 
determined  under  section  6621  with 
respect  to  the  period  between  the  date 
that  was  prescribed  for  filing  the 
distributing  corporation's  original 
income  tax  return  for  the  year  of  the 
distribution  and  the  date  on  which  the 
additional  tax  for  that  year  is  paid. 

(E)  Net  operating  losses,  capital 
losses,  or  credits  against  tax  that  were 
available  in  the  year  of  the  distribution 
and  that  are  unused  (whether  or  not 
they  have  expired  since  the  distribution) 
at  the  t^e  of  gain  recognition  described 
in  this  paragraph  (c)(vii)  may  be  applied 
(respectively)  against  any  gain 
recognized  or  tax  owed  by  reason  of  this 
provision,  but  no  other  adjustments 
shall  be  made  with  respect  to  any  other 
items  of  income  or  deduction  in  the  year 
of  distribution  or  other  years. 

(viii)  Failure  to  comply.  (A)  Except  as 
otherwise  provided  in  paragraph 
(c)(3)(viii)(B)  of  this  section,  if  the 
distributing  corporation  fails  to  comply 
in  any  material  respect  with  the 
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requirements  of  this  paragraph  (c)(3)  or 
with  the  terms  of  an  agreement 
submitted  pursuant  hereto,  or  if  the 
distributing  corporation  knows  or  has 
reason  to  know  of  any  fiailure  of  another 
pers(»i  to  so  comply,  the  distributing 
corporation  shall  treat  the  initial 
distribution  of  the  stock  or  securities  of 
the  controlled  corporation  as  a  taxable 
exchange  in  the  year  of  the  distribution. 
In  such  event,  the  period  for  assessment 
of  tax  shall  be  extended  until  three  years 
after  the  date  on  which  the  Internal 
Revenue  Service  receives  actual  notice 
of  such  feilure  to  comply. 

(B)  If  a  person  fails  to  comply  in  any 
material  respect  with  the  requirements 
of  ihis  paragraph  (c)(3)  or  with  the  terms 
of  an  agreement  submitted  piu^uant 
hereto,  the  provisions  of  paragraph 
(c)(3)(viii)(A)  of  this  section  shall  not 
apply  if  the  person  is  able  to  show  that 
such  failure  was  due  to  reasonable  cause 
and  not  willful  neglect,  provided  that 
the  person  achieves  compliance  as  soon 
as  he  becomes  aware  of  the  failure. 
Whether  a  failure  to  materially  comply 
was  due  to  reasonable  cause  shall  be 
determined  by  the  district  director 
under  all  the  facts  and  circumstances. 

(d)  Other  consequences — (1) 
Distributee  basis  in  stock.  Except  where 
section  897(e)(1)  and  iue  regulations 
thereunder  cause  gain  to  be  recognized 
by  the  distributee,  the  basis  of  the 
distributed  domestic  or  foreign 
corporation  stock  in  the  hands  of  the 
foreign  distributee  shall  be  the  basis  of 
the  distributed  stock  determined  under 
section  358  without  any  increase  for  any 
gain  recognized  by  the  domestic 
corporation  on  the  distribution. 

(2)  Exchange  under  section  897(e)(1)- 
With  respect  to  the  treatment  under 
section  897(e)(1)  of  a  foreign  distributee 
on  the  receipt  of  stock  or  securities  of 

a  domestic  or  foreign  corporation  where 
the  foreign  distributee's  interest  in  the 
distributing  domestic  corporation  is  a 
United  States  real  property  interest,  see 
section  897(e)(1)  and  the  regulations 
thereimder. 

(3)  Dividend  treatment  under  section 
1248.  With  respect  to  the  treatment  as 
a  dividend  of  a  portion  of  the  gain 
recognized  by  the  domestic  corporation 
on  the  distribution  of  the  stock  of 
certain  foreign  corporations,  see  section 
1248  (a)  and  (f)  and  the  regulations 
thereunder. 

(4)  Distribution  of  stock  of  a  passive 
foreign  investment  company.  (Reserved] 

(5)  No  Reporting  under  section  603BB. 
No  notice  shall  be  required  imder 
section  6038B  with  respect  to  a 
distribution  described  in  this  section. 

(e)  Examples.  The  rules  of  paragraphs 
(b),  (c),  and  (d)  of  this  section  may  be 
illustrated  by  the  fbllovring  examples: 


Example  1.  (i)  FC,  a  Country  X  corporation, 
owns  all  of  the  outstanding  stock  of  DCl ,  a 
domwtic  ccMporation.  DCl  owns  all  of  the 
outstamding  stock  of  DC2,  anothor  domestic 
corporatioD.  The  fair  market  value  of  the  DCl 
stock  is  300x,  and  FC  has  a  lOOx  basis  in  the 
DCl  stock.  The  fair  market  value  of  the  DC2 
stock  is  ISOx,  and  DCl  has  a  40x  basis  in  the 
DC2  stock.  Neither  DCl  nor  DC2  is  a  U.S.  real 
property  holding  corporation.  Country  X 
does  not  maintain  an  income  tax  treaty  writh 
the  United  SUtes. 

(ii)  In  a  transaction  quaUfying  for 
noniecognition  under  section  355(a),  DCl 
distributes  all  of  the  stock  of  DC2  to  FC  Alter 
the  distribution,  the  DCl  stock  has  a  teir 
market  value  of  120x. 

(iii]  Under  paragraphs  (b)  (1)  and  (2)  of  this 
section,  DCl  recognizes  gain  of  140x.  which 
is  the  difinenoe  iwtween  the  fair  market 
value  (ISOx)  and  the  basis  (40x)  of  the  stock 
distrilMJted.  Under  paragraph  (d)(1)  of  this 
section  and  section  356,  FC  takes  a  basis  of 
40x  in  the  DCl  stock,  and  a  basis  of  60x  in 
the  DC2  stock. 

Example  2.  (i)  C,  a  citizen  and  resident  of 
Country  F,  owns  all  of  the  stock  of  IX:,  a  U.S. 
real  property  holding  corporation.  The  feir 
market  value  of  the  DC  stock  is  500x,  and  C 
has  a  lOOx  basis  in  the  DC  stock. 

(ii)  In  a  transaction  qualifying  for 
nonrecognition  under  section  355(a),  DC 
distributes  to  C  all  of  the  stock  of  DC2,  a 
domestic  corporation.  DC  and  DC2  are  U.S. 
real  property  holding  corporations 
immediately  after  the  distribution.  The  DC2 
stock  has  a  fair  market  value  of  200x,  and  DC 
has  a  IBOx  basil  in  the  DC2  stoclc  After  the 
distribution,  the  DC  stock  has  a  fair  market 
value  of  300x. 

(iii)  Under  paragraph  (c)(1)  of  this  section, 
DC  does  not  recognize  gain  on  the 
distrilHition  of  the  DC2  stock  t>ecause  DC  and 
DC2  are  U.S.  real  property  holding 
coqxnations  immediately  after  the 
distribution. 

(iv)  Under  section  897(e)  and  the 
regulations  thereunder,  C  is  considered  to 
have  exchanged  DC  stock  with  a  fair  market 
value  of  2(X)x  and  an  adjusted  basis  of  40x 
for  DC2  stock  with  a  fair  market  value  of 
200x.  Because  DC2  is  a  U.S.  real  property 
holding  corporation,  and  its  stock  is  a  U.S. 
real  property  interest,  C  does  not  recognize 
any  gain  under  section  697(e)  on  the 
distriliutioa.  C  takes  a  basis  of  40x  in  the  DC2 
stock,  and  its  basis  in  the  DC  stock  is  reduced 
to  60x  pursuant  to  section  356. 

Example  3.  (i)  All  of  the  outstanding 
common  stock  of  DC,  a  doinestic  corporation, 
is  regularly  traded  on  an  established 
securities  market  located  in  the  United 
States.  None  of  the  foreign  shareholders  of 
DC  directly  or  indirectly  owns  more  than  five 
percent  of  the  common  stock  of  DC 

(ii)  In  a  transaction  qualifying  for 
nonrecognition  under  section  355(a],  DC 
distributes  all  of  the  stock  of  DS,  a  domestic 
corporation,  to  the  common  shareholders  of 
DC.  The  stock  of  DS  has  appreciated  in  the 
hands  of  DC. 

(iii)  Under  paragraph  (cX2)  of  this  section. 
DC  does  not  recognize  gain  on  the 
distribution  of  the  DS  stock  to  any  foreign 
distributee.  Each  shareholder's  t>asis  in  the 
DC  and  DS  stock  is  determined  pursuant  to 
section  35a. 


Example  4.  (i)  PC,  a  Country  X  corporation, 
owns  all  of  the  stock  of  DCl ,  a  domestic 
corporation.  The  fair  market  value  of  the  DCl 
stock  is  1 ,000x,  and  PC  has  a  basis  in  the  DCl 
stock  of  BOOx.  Country  X  maintains  an 
income  tax  treaty  writh  the  United  States  that 
includes  an  infcnnation  exdiange  provision. 
In  addition  to  owning  stock  in  DCl ,  PC 
directly  engages  in  an  active  trade  or 
business  in  Country  X. 

(ii)  In  a  transaction  qualifying  for 
nonrecognition  under  section  3S5(a),  DCl 
distributes  to  FC  all  of  the  stock  of  DC2,  a 
domestic  corporation.  The  DC2  stock  has  a 
fair  market  value  of  500x  at  the  time  of  the 
distribution,  and  DCl  has  a  lOOx  iMsis  in  the 
DC2  stock.  Immediately  after  the  distribution, 
the  DCl  stock  has  a  foir  market  value  of  500x. 
Neither  DCl  or  DC2  is  a  U.S.  real  property 
holding  corporation. 

(iii)  Under  paragraph  (cK3)  of  this  section. 
DCl  will  iu>t  recognize  gain  on  the 
distribution  of  tlie  DC2  stock  if  DCl  enters 
into  a  gain  recognition  agreement,  as 
described  in  paragraph  (c)(3)(iii),  and  DCl 
and  FC  otherwise  comply  with  all  of  the 
provisions  of  paragraph  (c)(3)  of  this  section. 
Pursuant  to  section  358,  FC  will  take  a  400x 
iMsis  in  the  DC2  stock  and  PC's  basis  in  the 
DCl  stock  will  be  reduced  to  400x. 

Example  5.  (i)  Assume  the  same  facts  as  in 
Example  4  and  that  DCl  enters  into  a  gain 
recognition  agreement  pursuant  to  paragraph 
(c)(3)  of  this  section.  Two  years  after  DCl's 
distribution  of  DC2  stock  to  FC.  FC  sells  25 
percent  of  the  DC2  stock  to  Y,  an  unrelated 
corporation.  One  year  after  the  DC2  stock 
sale.  FC  sells  50  percent  of  its  DCl  stock  to 
Z,  aiK>ther  unrelated  corporation.  In  the  next 
year,  PC  sells  to  Y  an  additional  amount  of 
DC2  stock  representing  10%  of  the  DC2 
shares  distributed  to  FC. 

(ii)  Under  paragraph  (cK3Mvii)  of  this 
section,  upon  PC's  sale  of  25  percent  of  its 
DC2  stock^  DCl  is  required  to  file  an 
amended  return  for  the  year  in  which  the 
DC2  stock  was  distributed  to  FC.  and 
recognize  lOOx  of  gain,  which  represents  25 
percent  of  the  gain  realized  but  not 
recognized  on  the  distribution. 

(iii)  Upon  PC's  sulxequent  sale  of  50 
percent  of  its  DCl  stock.  DCl  is  required  to 
file  another  amended  return  for  the  year  of 
the  distrilnition  and  recognize  an  additional 
lOOx  of  gain.  This  represents  tiie  excess  of 
the  total  amount  of  gain  required  to  tie 
recognized  under  the  gain  recognition 
agreement,  determined  solely  by  reference  to 
PC's  disposition  of  DCl  stock  (ioOx),  over  the 
gain  previously  required  to  be  recognized 
under  the  agreement,  determined  solely  by 
reference  to  PC's  disposition  of  DC2  stock 
(lOOx). 

(iv)  Upon  PC's  sale  of  additional  DC2  stock 
representing  10  percent  of  the  DC2  stock 
distributed  to  it,  DCl  is  not  required  to 
recognize  additional  gain.  This  is  iMcause  the 
total  amount  of  gain  already  recognized  by 
DCl  under  the  gain  recognition  agreement 
solely  by  reason  of  PCs  disposition  of  DCl 
stock  (200x)  exceeds  the  amount  gain  that 
would  be  required  to  be  recognized  under  the 
agreement  solely  by  reason  of  PC's  total 
dispositions  of  DC2  stock  (40x  plus  lOOx). 

Example  6.  (i)  Assume  the  same  facts  as  in 
Example  4  and  that  DCl  enters  into  a  gam 
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recognition  agreement  pursuant  to  i^aragraph 
(c)(3)  of  this  section.  One  year  after  DCl's 
distribution  of  DC2  stock  to  FC,  FC  transfers 
all  of  the  DC2  stock  to  FS.  a  Country  X 
corporation,  in  a  transaction  described  in 
section  351.  FC  receives,  in  exchange  for  the 
DC2  stock,  FS  stock  possessing  90  pyercent  of 
the  voting  power  and  value  of  all  of  the 
outstanding  stock  of  FS.  The  remaining  10 
percent  of  the  stock  of  FS  is  issued  in  the 
transaction  to  C.  an  unrelated  corporation. 

(ii)  DCl  will  not  recognize  gain  under  the 
gain  recognition  agreement  upon  FC's 
disposition  of  the  stock  of  DC2  if  DCl  enters 
into  a  new  agreement  to  realize  gain  on 
FC's  disposition  of  the  FS  stock  or  FS's 
disposition  of  the  DC2  stock,  and  DCl,  FC 
and  FS  otherwise  comply  with  the  successor 
in  interest  provisions  of  paragraph  (c)(3)(vi) 
of  this  section. 

(iii)  Assume  that  two  years  after  DCl  enters 
into  a  new  gain  recognition  agreement  in 
accordance  with  paragraph  (c)(3)(vi)  of  this 
section,  FS  sells  one-half  of  its  DC2  stock. 
One  year  later,  FC  sells  one-half  of  its  FS 
stock.  Upon  FS's  sale  of  the  DC2  stock,  DCl 
is  required  to  Tile  an  amended  return  for  the 
year  in  which  the  DC2  stock  was  distributed 
to  FC  and  recognize  200x  (one-half  of  400x) 
of  the  gain  realized  but  not  recognized  on  the 
distribution.  Upon  FC's  subsequent  sale  of 
the  FS  stock,  the  entire  remaining  amount  of 
gain  realized  on  the  distribution  (20Gx)  is 
required  to  be  recognized  pursuant  to 
paragraph  (c)(3)(vii)  of  this  section  because 
FC  no  longer  complies  with  paragraph 
(c)(3)(vi){C)(;)  of  this  section.  Therefore, 
paragraph  (c)(3)(vii)(C)(2)  of  this  section  does 
not  apply  to  determine  the  amount  of  gain 
required  to  be  recognized  upon  FC's  sale  of 
the  FS  stock. 

Example  7.  (i)  Pi,  a  partnership  organized 
under  t)ie  laws  of  Country  X,  owns  all  of  the 
outstamling  stock  of  DCl.  a  domestic 
corporation.  DCl  owns  all  of  the  outstanding 
stock  of  DC2,  another  domestic  corporation. 
The  ^r  market  value  of  the  DCl  stock  is 
800x  and  Pi  has  an  800x  basis  in  the  DCl 
stock.  The  fair  market  value  of  the  DC2  stock 
is  600x  and  DCl  has  a  400x  basis  in  the  DC2 
stock.  Neither  DCl  nor  DC2  is  a  U.S.  real 
property  holding  corporation. 

(li)  Y,  a  Country  X  corporation,  and  P2, 
another  partnership  organized  under  the  laws 
of  Country  X,  are  the  sole  partners  of  Pi. 
Under  the  rules  and  principles  of  sections 
701  through  761,  Y  and  P2  are  each  entitled 
to  a  50  percent  distributive  share  of  each  item 
of  Pi  income  and  loss.  V,  a  domestic 
corporation,  and  Z,  a  Country  X  corporation, 
are  the  sole  partners  of  P2.  Under  the  rules 
and  principles  of  sections  701  through  761. 
V  and  Z  are  each  entitled  to  a  50  percent 
distributive  share  of  each  item  of  P2  income 
and  loss. 

(iii)  In  a  distribution  qualifying  for 
nonrecognition  under  section  355(a),  DCl 
distributes  all  of  the  stock  of  DC2  to  PI. 
Because  the  distribution  is  to  a  partnership, 
DCl  may  not  avoid  recognition  of  gain  on  the 
distribution  by  entering  into  a  gain 
recognition  agreement  pursuant  to  paragraph 
(c)(3)  of  this  section  (unless  DCl  obtains  a 
ruling  from  the  Internal  Revenue  Service  to 
the  contrary). 

(iv)  Under  paragraph  (b)(5)  of  this  section, 
if  DCl  establishes  that  V  is  a  domestic 


corporation  that  owns  a  50  percent  interest 
in  P2,  which  owns  a  50  percent  interest  in 
Pi,  DCl  will  be  required  to  recognize  only  75 
percent  (150x)  of  the  gain  realized  on  the 
distribution.  This  gain  must  be  recognized 
even  though  PI  would  not  realize  any  gain 
on  a  sale  of  the  DC2  stock  following  the 
distribution  because  its  basis  in  the  stock 
(600x)  equals  the  stock's  foir  market  value 
(600x). 

Example  8.  (i)  DCl,  a  domestic 
corporation,  owns  all  of  the  stock  of  DC2, 
also  a  domestic  corporation.  The  stock  of 
DCl  is  owned  equally  by  X,  a  domestic 
corporation,  and  FY,  a  Country  Y 
corporation. 

(ii)  A  short  time  before  DCl  adopted  a  plan 
to  distribute  the  stock  of  DC2  to  its 
shareholders,  but  after  the  board  of  directors 
of  DCl  began  contemplating  the  distribution, 
FY  formed  Newco,  a  domestic  corporation, 
and  contributed  its  DCl  stock  to  Newco  in  a 
transaction  qualifying  for  nonrecognition 
under  section  351.  A  valid  business  purpose 
existed  for  FY's  transfer  of  the  DCl  stock  to 
Newco,  but  this  business  purpose  would 
have  been  fulfilled  irrespective  of  whether 
FY  transferred  the  stock  to  Newco  before  the 
distribution  of  DC2,  or  after  the  distribution 
of  DC2  (in  which  case  FY  would  have 
transferred  the  stock  of  DCl  and  DC2  to 
Newco). 

(iii)  Pursuant  to  paragraph  (b)(6)  of  this 
section,  the  District  Director  may  detennine 
that  FY  formed  Newco  for  a  principal 
piupose  of  avoiding  section  367(e)(1).  In  such 
case,  for  federal  income  tax  purposes,  FY  will 
be  treated  as  having  received  the  stock  of 
DC2  in  a  section  355  distribution,  and  then 
as  having  transferred  the  stock  to  ^4ewco  in 
a  section  351  transaction. 

(f)  Effective  date.  This  section  shall  be 
effective  with  respect  to  distributions 
occurring  on  or  after  January  16, 1993. 
However,  a  corporation  may  elect  to 
apply  this  section  to  all  distributions 
made  by  it  after  February  15, 1990,  and 
before  January  16, 1993,  to  which 
section  367(e)(1)  applies,  by  timely 
ftling  an  original  or  amended  return  for 
the  year  of  distribution,  and  otherwise 
complying  with  the  provisions  of  this 
section.  A  corporation  making  such  an 
election  may  choose  to  comply  with 
§  1.367(e)-lT(c)(2)(i)(C)  (as  contained  in 
the  26  CFR  part  1  edition  revised  as  of 
April  1, 1992)  instead  of  paragraph 
(c)(3)(ii)(B)  of  this  section,  and  any 
annual  certification  submitted  in 
compliance  with  §  1.367(e)- 
lT(c)(2){ii)(F)  (as  contained  in  the  26 
CFR  part  1  edition  revised  as  of  April  1. 
1992).  prior  to  January  16. 1993.  will  be 
considered  as  complying  with  the 
annual  certification  requirements  of 
paragraph  (c)(3)(v)  of  this  section. 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  4.  The  authority  citation  for  Part 
602  continues  to  read  as  follows: 


Authority:  26  U.S.C.  7805. 

S  602.10    [AiiMndMi] 

Par.  5.  Section  602.101(c)  is  amended 
by  removing  from  the  table  "§1.367  (e)- 
IT*  •  •  1545-1124"  and  adding  in  its 
place  "§  1.367  (e)-l  •  *  •1545-1124'. 

Approved:  January  4, 1993. 
Shirley  0,  Petenon. 
Commissioner  of  Internal  Revenue. 

Approved:  January  4, 1993. 
Alan  |.  WUensky. 

Acting  Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  93-1398  Piled  1-15-93;  3:50  pm) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  61 ,  64, 65,  and  69 
[CC  Docket  Nol  91-141.  FCC  92-552] 

Expanded  Interconnection  With  Local 
Telephone  Company  Facilities; 
Conection 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Correction  to  final  rule. 

SUMMARY:  This  document  contains 
corrections  to  the  final  rules  published 
Thursday,  December  31, 1992.  The  rules 
related  to  the  modification  requiring 
Tier  1  LECs  to  file  initial  tariffs  for  only 
a  subset  of  their  central  offices,  and  to 
establish  new  procedures  for  the 
tariffing  of  additional  central  offices 
thereafter. 

EFFECTIVE  DATE:  February  16. 1993. 
except  that  the  requirements  that 
Southwestern  Bell  Telephone  Co.  (SVV 
Bell)  file  a  list  of  central  offices  by 
December  28. 1992  and  that 
interconnectors  be  permitted  to  request 
additional  offices  on  or  before  January 
15. 1993  shall  be  operative  upon  the 
release  of  the  Order. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Douglas  L  Slotten.  202-653-6975,  or 
Linda  L.  Haller.  202-632-1298. 
Common  Carrier  Bureau.  Policy  and 
Program  Planning  Division. 

SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

As  pubhshed,  the  Paperwork 
Reduction  Act  statement  was 
inadvertently  omitted  from  the  materials 
included  in  the  Federal  Register. 

Correction  of  Publication 

Accordingly,  the  publication  on 
Thursday,  December  31. 1992,  of  the 
final  rules,  which  were  the  subject  of  FR 
Doc.  92-31714.  is  corrected  as  follows: 
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Od  page  62462,  column  2.  the 
following  should  be  inserted  before  the 
heading  reading  "Ordering  Clauses": 

Paperwork  Reduction  Act 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  0.25  hours  per  response, 
including  the  time  for  reviewing 
instructicms,  searching  existing  data 
sources,  ^thering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  otl^r  aspect  of  the 
collection  of  information,  including 
suggestions  for  reducing  the  burden  to 
the  Federal  Communications 
Commission,  Records  Management 
Division,  room  416,  Paperwork 
Reduction  Project,  Washington,  DC 
20554,  and  to  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Proiect,  Washington,  DC  20503. 
Federal  Communications  Commission. 
Domn  R.  Searcy. 
Secretary. 

IFR  Doc.  93-1661  Filed  1-22-93;  8:45  am] 
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47CFnf»»rt73 

[GC  OoolMt  Na  02-223:  FCC  93^2] 

Enforcement  of  Prohibitione  Againet 
Broadcast  Indecency  in  18  U.S.C.  1464 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  By  this  action,  the  Federal 
Communications  Commission  adopts 
regulations  to  establish  the  times  of  day 
during  which  indecent  programming 
may  not  be  broadcast  on  radio  and 
television  stations.  The  regulations, 
promulgated  pursuant  to  section  16(a)  of 
the  Public  Telecommunications  Act  of 
1992,  prohibit  the  broadcast  of  indecent 
material  between  the  hours  of  6  a.m. 
and  10  p.m.  on  public  broadcast  stations 
that  go  off  the  air  at  or  before  12 
midniglrt,  prohibit  the  broadcast  of 
indecent  programming  on  all  other 
broadcast  stations  between  6  a.m.  and 
12  midnight,  and  prohibit  obscene 
broadcasts  at  all  times. 
EITECnVE  DATE:  Febriiary  24, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Tenhula,  Office  of  General 
Counsel,  Federal  Communications 
Commission,  202-254-6530. 
SUPPLEMENTARY  INFORMATION:  1.  This  is 
a  summary  of  the  Report  and  Order  in 
GC  Docket  No.  92-223.  adopted  January 
19, 1993.  The  full  text  of  this  document, 
including  the  Final  Regulatory 


Flexibility  Analysis,  is  available  for 
public  inspection  and  copying,  Monday 
through  Friday.  9  a.m.  to  4:30  p.m.  in 
the  FCC  Reference  Center  (room  239), 
1919  M  Street.  NW.,  Washington,  DC 
20554,  and  may  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Services, 
Inc.,  202-657-3800. 2100  M  Street. 
NW..  suite  140,  Washington,  DC  20037. 

2.  lliis  action  is  taken  pursuant  to 
section  16(a)  of  the  PubUc 
Telecommunications  Act  of  1992. 
Public  Law  102-356,  section  16(a),  106 
Stat.  949,  954  (1092),  enacted  August 
26, 1992.  whidi  states  that  the  Federal 
Communications  Commission  shall 
promulgate  regulations  to  prohibit  the 
broadcasting  of  indecent 
prora*amming — 

(1)  between  6  a.m.  and  10  p.m.  on  any 
day  by  any  public  radio  station  or 
public  television  station  that  goes  off  the 
air  at  or  before  12  midnight:  and 

(2)  between  6  a.m.  ana  12  midnight 
on  any  day  for  any  radio  or  television 
broadcast  station  not  described  in 
paragraph  (1). 

3.  On  October  5. 1992,  the 
Commission  released  a  Notice  of 
Proposed  Rule  Making,  7  FCC  Red  6464 
(1992).  57  FR  46132,  October  7, 1992, 
which  invited  interested  parties  to 
comment  on  proposed  rules  drafted  in 
accordance  with  section  16(a)  and  18 
U.S.C.  1464,  the  principal  statute 
governing  obscene  and  indecent 
broadcasts.  The  Commission  also  asked 
commenters  to  update  the  record  in 
connection  writh  the  presence  of 
children  in  the  viewing  and  listening 
audience  as  it  relates  to  the 
government's  interest  in  restricting  the 
broadcasting  of  indecent  material.  In 
this  Report  and  Order,  the  Commission 
adopts  rules  tracking  section  16(a)  and 
prohibiting  the  Broadcast  of  obscene 
programming  at  all  times  pursuant  to  18 
U.S.C.  1464. 

4.  In  addition  to  amending  §  73.3999 
of  the  Commission's  Rules  (47  CFR 
73.3999),  the  Commission's  Report  and 
Order  addresses  issues  raised  by  the 
commenters,  and  previously  by  the 
courts,  that  are  relevant  to  this 
proceeding,  including  the  scope  of  the 
government's  interest  in  regulating 
broadcast  indecency,  the  definition  of 
"children"  for  purposes  of  channeling 
indecent  broadcast  materials,  and  harm 
to  children.  The  Report  and  Order  also 
discusses  the  channeling  approach  to 
regulating  broadcast  indecency, 
concluding  that  although  there  is  a 
reasonable  risk  that  a  significant  number 
of  children  (defined  as  those  ages  17 
and  under)  are  in  the  radio  and 
television  audience  during  all  hours  of 
the  day  and  night,  the  "safe  harbor" 


time  period  established  by  the  statiite 
and  FCC  regulations  is  necessary  to 
accommodate  the  interests  of 
broadcasters  and  adult  listeners  and 
viewers. 

5.  In  the  Report  and  Order,  the 
Commission  tentatively  concludes  that 
in  enforcing  restrictions  on  indecent 
broadcasts  it  will  continue  to  consider, 
on  a  case-by-case  basis,  evidence  from  a 
station  charged  with  indecent 
broadcasting  that  there  wras  no  actual 
risk  that  children  were  in  the  broadcast 
audience  in  the  station's  market  at  the 
time  of  the  broadcast  in  question.  The 
submission  of  market -wide  data 
demonstrating  that  there  was  no 
appreciable  child  audience  during  the 
relevant  time  period  may  raise  a  viable 
defense  to  a  charge  of  indecency  outside 
of  the  safe  haibor  time  period. 

6.  Accordingly,  /( is  ordered  that,  For 
the  reasons  discussed  in  the  Report  and 
Order  and  pursuant  to  section  16(a]  of 
the  PubUc  Telecommunications  Act  of 
1992,  PubUc  Law  102-356,  section 
16(a).  106  Stat  949.  954  (1992),  and 
sections  4  (i)  and  (j).  303  and  312  of  the 
Conununications  Act  of  1934,  as 
amended  (47  U.S.C  154  (i)  and  (j),  303, 
312),  §  73.3999  of  the  Commission's 
Rules  (47  CFR  §  73.3999)  is  amended,  as 
set  forth  below. 

List  of  Subfects  in  47  CFR  Pert  73 

Radio  broadcasting.  Television 
broadcasting. 

Amendatory  Text 

Part  73.  chapter  I  of  title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  73— AAOIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

AudMrity:  47  U.S.Q  154.  303. 

2.  Section  73.3999  is  revised  to  read 
as  follows: 

173.3999    Enforoementef  iau.S.C.  1464 

(restrictlona  on  ttw  tranamleslon  of 
obscene  and  Indecent  materiel). 

(a)  No  licensee  of  a  radio  or  television 
broadcast  station  shall  broadcast  any 
material  which  is  obscene. 

(b)  No  Jicensee  of  a  public  broadcast 
station,  as  defined  in  47  U.S.C.  397(6). 
that  goes  off  the  air  at  or  before  12 
midnight  shall  broadcast  on  any  day 
between  6  a.m.  and  10  p.m.  any  material 
which  is  indecent. 

(c)  No  licensee  of  a  radio  or  television 
broadcast  station  not  described  in 
paragraph  (b)  of  this  section  shall 
broadcast  on  any  day  between  6  a.m. 
and  12  midnight  any  material  which  is 
indecent. 
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Federal  Communications  Commission. 

Williui  F.  Galon, 

Acting  Secretary. 

|FR  Doc.  93-1763  Filed  1-22-93;  8:45  am] 

aiujNGcooe  cna-oi-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Servica 

50CFRPart17 

RIN 101S-AA98 

Endangered  and  Threatened  Wildlife 
and  Plants;  Determination  of 
Endar>gered  Status  for  the  Bruneau 
Hot  Springsnail  in  Southwestern  Idaho 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

AC710H:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines 
endangered  status  pursuant  to  the 
Endangered  Spedes  Act  of  1973,  as 
amended  (Act),  for  the  Bruneau  Hot 
Springsnail  [Pyrgulopsis  bruneauensis). 
lliis  species  occurs  only  in  a  complex 
of  related  thermal  springs  and  their 
immediate  outflows  along  the  Bruneau 
River  in  Owyhee  County,  Idaho.  The 
primary  threat  to  this  species  is  the 
reduction  of  thermal  spring  habitats 
from  agricultural-related  ground  water 
withdrawal/pumping.  This  rule 
implements  the  protection  and  recovery 
provisions  afforded  by  the  Act  for  this 
aquatic  snail. 

DATES:  The  effective  date  of  this  rule  is 
February  24, 1993. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Boise  Field  Office,  U.S. 
Field  and  Wildlife  Service,  4696 
Overland  Road,  room  576,  Boise,  Idaho 
83705. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Charles  H.  Lobdell  at  the  above  address 
(telephone  208/334-1931). 

SUPPI.EMENTARY  INFORMATION: 

Background 

Borys  Malkin  first  collected  the 
Bruneau  Hot  Springsnail  in  springflows 
at  the  Indian  Bathtub  in  upper  Hot 
Creek  along  the  Bruneau  River  in  1952. 
The  following  year,  W.F.  Ban  collected 
additional  specimens,  which  were  sent 
to  the  U.S.  National  Museum  in 
Washington.  DC  (now  the  National 
Museum  of  Natural  History)  (Taylor 
1982).  Morrison  determined  that  it 
represented  a  previously  unknown 


genus  and  species  of  springsnail  of  the 
family  Hydrobiidae.  Dwight  Taylor 
(1982)  pursued  subsequent  field  and 
laboratory  studies  of  this  snail  from 
1959  through  1982.  Based  on  these 
studies,  Taylor  prepared  a  brief 
physiological  and  biological  description 
of  the  species  and  suggested  the 
common  name  of  the  Bruneau  Hot 
Spring  Snail.  In  1900,  Robert  Hershler 
formally  described  the  species  from  type 
specimens  collected  from  the  Indian 
Bathtub  in  Hot  Creek,  naming  it 
Pyrgulopsis  bruneauensis,  with  a  new 
common  name  of  Bruneau  Hot 
Springsnail  (Hershler  1990). 

Adult  Bnmeau  Hot  Springsnails  have 
a  small,  globose  to  low-conic  shell 
reaching  a  length  of  5.5  milhmeters 
(mm)  (.22  inch)  with  3.75  to  4.25 
whorls.  Fresh  shells  are  thin, 
transparent,  white-clear,  appearing 
black  due  to  pigmentation  (Hershler 
1990).  In  addition  to  its  small  size  (<2.8 
mm  (.11  inch)  shell  height), 
distinguishing  features  include  a  verge 
(penis)  with  a  small  lobe  bearing  a 
single  distal  glandular  ridge  and 
elongate,  muscular  filament.  They  are 
dioecious  and  lay  single  round  to  oval 
eggs  on  hard  surfaces  such  as  rock 
substrates  or  other  snail  shells. 

The  Bruneau  Hot  Springsnail  is  found 
only  in  the  springflows  of  Hot  Creek  and 
128  small,  flowing  thermal  springs  and 
seeps  along  an  approximately  8.5 
kilometer  (km)  (5.28  mile)  length  of  the 
Bruneau  River  in  southwestern  Idaho 
(Mladenka  1992).  A  majority  (n=116)  of 
occupied  springsnail  habitats  are 
located  along  both  shorelines  of  the 
Bruneau  River  up  to  4.46  km  (2.77 
miles)  above  its  confluence  with  Hot 
Creek  while  the  remaining  sites  occur 
up  to  4.30  km  (2.67  miles)  below  the 
Hot  Creek-Bruneau  River  confluence. 
Most  of  the  springs  and  seeps 
containing  springsnails  are  small, 
ranging  firom  0.15  square  meters  (m)  (1.6 
square  feet  (ft))  to  37  square  m  (398 
square  ft)  in  area,  Mrith  a  mean  size  of 
almost  1  square  m  (10.8  square  ft). 
These  spring  sites  are  located  primarily 
above  the  high-water  mark  of  Uie 
Bruneau  River  and  are  separated  by 
distances  of  less  than  1  m  (3.28  ft)  to 
greater  than  2,000  m  (6,562  fl) 
(Mladenka  1992).  The  Indian  Bathtub 
area  (the  type  locality,  now  covered 
with  sediment)  and  most  of  the  springs 
along  the  Bruneau  River  upstream  of 
Hot  Creek  are  on  lands  administered  by 
the  Bureau  of  Land  Management 
(Bureau),  while  most  springsnail 
habitats  downstream  of  the  Indian 
Bathtub  and  Hot  Creek  are  on  private 
land. 

There  are  no  additional  historic 
records  for  this  spedes  from  the  United 


states  or  elsewhere.  Additional  surveys 
of  thermal  springs  in  the  Bnmeau  ana 
Jarbridge  River  Basins  in  southwest 
Idaho  and  the  Owyhee  River  In 
southeast  Oregon  conducted  during 
January,  1987,  and  several  springs  along 
the  West  Fork  Bruneau  River  in  1990, 
failed  to  locate  additional  populations 
(Pat  Olmstead,  Bureau  of  Land 
Management,  pers.  comm.). 

The  spedes  Das  been  found  in  flowing 
thermal  springs  and  seeps  with 
temperatures  ranging  from  15.7  °C  to 
35.7  t:,  with  highest  densities  (>1,000 
per  square  m  (10.8  square  ft))  of  snails 
noted  at  temperatures  ranging  from  24.8 
■^  to  35.7  °C  (Mladenka  1992.  No 
Bruneau  Hot  Springsnails  have  been 
collected  outside  thermal  plumes  of  hot 
springs  entering  the  Bruneau  River. 
They  are  found  in  these  habitats  on  the 
exposed  surfaces  of  various  substrates, 
including  rocks,  gravel,  sand,  mud  and 
algal  film.  However,  during  the  winter 
period  of  cold  ambient  temperatures 
and  idng,  the  springsnails  are  most 
often  located  on  the  undersides  of 
outflow  substrates,  habitats  least 
exposed  to  cold  temperatures.  In 
madicolous  habitats  (thin  sheets  of 
water  flowing  over  rock  faces),  the 
spedes  has  been  foimd  in  water  depths 
less  than  1  centimeter  (cm)  (.39  inch). 
Current  velodty  is  not  considered  a 
significant  factor  limiting  the 
springsnails  distribution,  since  they 
have  been  observed  to  inhabit  neany 
100  percent  of  the  available  current 
regimes.  In  a  September  1989  survey  of 
10  thermal  springs  containing  the 
spedes  in  the  vicinity  of  the  Hot  Creek- 
Bruneau  River  confluence,  the  total 
number  of  snails  per  spring  ranged  from 
1  to  17.319  (Mladenka  1992). 
Springsnail  abundance  generally 
fluctuates  seasonally;  abundance  is 
influenced  primarily  by  water 
temperature,  spring  discharge  and  food 
availability. 

Springsnails  appear  to  be 
opportunistic  grazers  as  food  habit 
studies  reveal  algal  genera  are  taken  in 
proportions  similar  to  those  found  in 
their  habitat  (Mladenka  1992).  However, 
springsnail  densities  are  lowest  in  areas 
of  bright  green  algal  mats,  while  higher 
snail  densities  occur  where  periphyton 
conununities  are  dominated  by  diatoms. 
Based  on  laboratory  studies,  springsnail 
growth  was  retarded  at  cooler 
temperatures  (<24  "C). 

Sexual  maturity  can  occur  at  two 
months,  with  a  sex  ratio  of 
approximately  1:1.  Reproduction  occurs 
throughout  tlie  year  except  when 
inhibited  by  hi^  or  low  temperatures 
(Mladenka  1992).  Mladenka  noted 
reproduction  ocou^  at  temperatures 
between  24°  and  35  "C  At  sites  affected 


by  high  ambient  temperatures  during 
summer  and  early  fall  months, 
recruitment  was  seasonal, 
corresponding  with  cooler  periods. 
Likewise,  sites  with  cooler  ambient 
temperatures  would  likely  exhibit 
recruitment  during  the  summer  months. 
Springsnails  use  "hard"  surfaces  such 
as  rock  substrate  to  deposit  their  eggs. 
They  may  deposit  eggs  on  other  snails' 
shells  when  other  hard  surfaces  are 
unavailable. 

Common  aquatic  community 
associates  of  the  springsnail  include 
three  molluscs:  Physella  gyrina  (Say) 
(Physidae),  Fossaria  exigua  Lea 
(Lymnaeidae)  and  Gyraulus 
vermicularis  Lea  (Planorbidae);  the 
creeping  water  bug  Ambrysus  mormon 
minorLa  Rivers  (Naucoridae),  which  is 
also  endemic  to  the  Hot  Creek  thermal 
spring  complex;  and  the  skiff  beetle 
Hydroscapha  natans  (Hydroscaphidae). 
In  addition,  Hot  Creek  and  several  of  the 
thermal  springs  support  populations  of 
guppies,  Poecillia  reticulata  and  a 
species  of  Tilapia,  an  exotic  fish  in  the 
family  Cichlidae.  It  is  believed  that 
guppies  were  originally  released  into 
upper  Hot  Creek  at  the  Indian  Bathtub, 
from  which  they  spread  downstream 
and  into  nearby  thermal  springs  and 
seeps  (Bowler  and  Olmstead  1991). 

TTie  major  threat  to  the  Bruneau  Hot 
Springsnail  is  the  reduction  or  reduced 
water  levels  in  thermal  spring  habitats 
from  groundwater  withdrawal/mining  of 
the  regional  geothermal  aquifer  system. 
Within  the  past  25  years,  flows  from  the 
Indian  Bathtub  springs  have  decreased, 
thereby  restricting  the  springnail's 
habitat  area  and  reducing  its  numbers. 
Recent  studies  indicate  that  natural 
discharge  (=  recharge)  prior  to  ground 
water  development  in  the  Bruneau- 
Grandview  area  equalled  approximately 
23,000  acre  feet  per  year,  while  ground- 
water pumpage  in  the  area  during  1991 
was  approximately  34,700  acre  feet 
(Charles  Berenbrock,  U.S.  Geological 
Survey  (USGS),  written 
communication).  These  figures  indicate 
that  withdrawals  exceeded  the  estimate 
rate  of  recharge  by  nearly  12,000  acre 
feet  during  1991,  and  upwards  of  26,000 
acre  feet  in  1981,  when  ground  water 
pumpage  was  nearly  49,900  acre  feet. 
Mladenka  (1992)  noted  that  the 
springsnail  population  in  Hot  Creek 
may  have  declined  generally  by  50 
percent  from  Taylor's  (1982)  earlier 
estimates  of  abundance,  and  the  species 
has  been  totally  eliminated  in  local 
areas  such  as  the  Indain  Bathtub 
springs.  For  example,  in  1964  spring 
discharge  at  the  Indian  Bathtub  was  an 
estimated  2,400  gallons  per  minute 
(gpm).  Following  increased  ground 
water  development  and  pumpage  in  the 


mid-1960's,  springflows  at  the  Indian 
Bathtub  had  declined  to  458  gpm  by 
1972.  During  June  to  July  1978,  flow 
was  down  to  between  130  to  162  gpm 
and  by  1985  the  spring  no  longer  flowed 
during  the  irrigation  season  between 
July  and  October.  Ongoing  drought 
conditions  since  the  mid-1980's  have 
resulted  in  increased  reliance  on  ground 
water  for  irrigated  agriculture  in  the 
Bruneau  basin,  causing  the  extent  of 
seepage  at  several  of  the  springnail's 
spring  sources  to  be  greatly  reduced  in 
recent  years.  Considerable  springsnail 
habitat  has  also  been  lost  in  recent  years 
due  to  sedimentation  from  flash 
flooding.  This  is  especially  true  for  the 
Indian  Bathtub  spring  area  where  the 
species  was  first  discovered.  Heavy 
sedimentation  of  gravel,  sand  and  silt 
from  a  July  1992  flood  totally  covered 
over  and  eliminated  remaining 
springsnail  habitat  in  the  Indian  Bathtub 
and  upper  Hot  Creek  (Robinson  et  al. 
1992). 

Previous  Federal  Action 

On  May  22, 1984,  the  Service 
included  in  Bruneau  Hot  Springsnail  as 
a  category  1  candidate  species  in  the 
invertebrate  notice  of  review  (49  FR 
21664),  based  primarily  on  the  results  of 
field  surveys  conducted  by  Eh-.  Dwight 
Taylor.  Category  1  candidates  are  taxa 
for  which  the  Service  has  on  file  enough 
substantial  information  on  biological 
vulnerability  and  threats  to  support 
proposals  to  list  them  as  endangered  or 
threatened  species.  The  Service 
proposed  the  Bruneau  Hot  Springsnail 
for  listing  as  endangered  on  August  21, 
1985  (50  FR  33803).  The  comment 
period  on  this  proposal,  which 
originally  closed  on  October  21, 1985. 
was  extended  to  December  31, 1985  (50 
FR  45443).  To  accommodate  public 
hearings  in  Boise  and  Bruneau,  Idaho, 
the  comment  period  was  reopened  imtil 
February  1, 1986  (50  FR  51894).  At  the 
time  of  the  hearings  and  subsequently, 
the  Idaho  Department  of  Water 
Resources  (IDWR)  and  others 
questioned  the  Service's  analysis  of 
available  scientific  information.  In 
particular,  they  believed  that  surveys  of 
available  habitat  were  incomplete  and 
the  analysis  of  human  induced  impacts 
was  erroneous.  In  order  to  solicit 
additional  information  and  adequately 
respond  to  these  concerns,  the  Service 
on  December  30, 1986  gave  notice  of  a 
six  month  extension  of  the  period  of 
consideration  and  reopened  the  public 
comment  period  until  February  6, 1987, 
to  solicit  additional  information  (51  FR 
47033). 

Following  the  six  month  extension 
period  in  which  the  IDWR  proposed 
additional  biological  and  hydrological 


studies  in  the  Bruneau-Grandview  area, 
a  decision  was  agreed  upon  by  Idaho's 
two  U.S.  Senators  and  the  Service  to 
develop  a  multi-agency  cooperative 
conservation  plan  for  the  springsnail. 
Subsequently,  the  U.S.  Congress 
allocated  additional  monies  to  the 
Service  to  fund  these  studies  starting  in 
1987.  Information  gained  from  the 
studies  was  to  be  used  to  develop  a 
cooperative  conservation  (management) 
plan  to  achieve  the  conservation  and 
protection  of  the  Brvmeau  Hot 
Springsnail,  thus  removing  the  threats 
facing  the  species  and  eliminating  the 
need  to  list  under  the  Act.  The  three 
entities  involved  in  the  studies  for  the 
cooperative  conservation  planning 
efforts  included  the  IDWR,  U.S. 
Geological  Survey  (USGS),  and  Idaho 
State  University.  The  IDWR  was  to 
accomplish  three  primary  tasks  through 
the  studies:  (1)  Prepare  a  Geographic 
Information  System  (CIS)  for  the  study 
area,  (2)  prepare  geological  maps  to 
define  the  bedrodc  geology  and  record 
the  location,  elevation,  flow  and 
temperature  of  area  springflows,  and  (3) 
evaluate  and  analyze  Federal  and  State 
laws  applicable  to  a  conservation  plan 
for  the  springsnail  and  assess 
management  alternatives  open  to  IDWR 
to  protect  springsnail  habitats.  The 
Service  also  provided  funds  for  the 
USGS  to  conduct  a  three-phase 
groundwater  study  of  the  Bruneau  River 
valley  and  basin.  This  study  focused  on 
the  hydrology  of  the  regional  geothermal 
system  and  surrounding  hot  springs, 
with  an  overall  goal  to  determine  the 
cause  of  declining  springflows  affecting 
the  Bruneau  Hot  Springsnail.  Finally, 
the  Service  provided  funds  to  the 
Stream  Ecology  Center,  Idaho  State 
University,  to  study  the  biological, 
ecological,  and  physiological  needs  of 
the  Bnmeau  Hot  Springsnail.  The 
Service  also  entered  into  a  short-term 
conservation  easement  with  Owen 
Ranches,  Inc.,  owners  of  much  of  the 
snail's  habitat  in  Hot  Creek  and  the 
Indian  Bathtub  springs.  Terms  of  the 
easement  included  fencing  to  regulate 
livestock  use  to  improve  stream  flows. 
Expiration  of  this  agreement  would 
coincide  with  the  completion  of  the 
hydrologic  studies  by  USGS. 
On  July  6, 1992,  the  Idaho 
Conservation  League  and  the  Committee 
for  Idaho's  High  Desert  filed  a  lawsuit 
in  Federal  District  Court  in  Boise,  Idaho, 
over  the  Service's  failure  to  make  a  final 
determination  on  the  listing  of  the 
springsnail.  In  order  to  respond  to  the 
concerns  raised  in  the  lawsuit  and  to 
ensure  the  accuracy  of  any  final 
decision  concerning  the  appropriateness 
of  listing,  the  Service  reopened  the 
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puhlic  comment  pened  on  Qciahar  i, 
1992  (&7  FR  4S7621..  for  a  parioA  ^  30 
days,  ftiad  oo  Deecmbar  18^  1992  (S7  R)' 
60160).  fat  ft  period  o£  10  days. 

Tba  Sarvica  now  detaiminestha 
Bruneau  Hat  Sprixigsnail  to  ba  an 
endangered  species  with  puhlicatioa  o£ 
this  rule. 

Siunmary  of  ConunmlB  and 
ReconwMndatioiw 

In  the  Augnst  21, 1985,  proposed  rulia 
and  associated  notifications,  alY 
interested  parties  were  requested  to 
sabmit  factual  reports  or  information 
that  might  contribute  to  the 
development  of  a  final  listing  dbcision. 
Appropriate  State  agencies,  coimty 
governments,  Federaf  agencies, 
scientific  organizations,  and  other 
interested  parties  were  contacted  anrf 
requested  to  comment.  Newspaper 
notices  inviting  puMkr  comment  were 
published  in  the  Idaho  Statesman  and 
the  Nfountain  Home  News  on  November 
18  and  November  20,  1985,  respectively. 
Two  public  hearings  were  held,  the  first 
on  December  10, 1985,  requested  fty  the 
Idaho  Department  of  Water  Resources  in 
Boiae,  and  the  second  on  January  15, 
1986,  in  Grandview,  Idaho,  requested  by 
Lieutenant  Governor  David  Leroy  and 
•Ihers.  The  commeirt  period,  which 
origiaally  closed  on  Ctetober  21,  1985, 
was  extended  to  December  31.  1985  (50 
FR  4544  J),  then  again  to  February  1, 
1986  (sa  FR  51894).  to  accommodate 
these  hearings.  The  public  comment 
period  was  again  reopened  on  December 
30,  1986,  until  February  6,  1987  (52  FR 
47033);  on  OKtoberS,  1992  (57  FR 
45762);  and  December  18, 1992  (57  FR 
60160).  These  actions  accommodated 
the  receipt  of  additional  information. 

Comments  in  response  to  the 
proposed  rule  were  received  froro  1 13 
individuals  and  agencies.  The  Service 
considered  all  comments  received, 
including  oral  testimony  from  two 
public  hearings  on  the  proposal  to  Ust 
the  snail  Thirty-one  of  the  commenters 
supported  the  proposal  while  77  were 
opposed  to  the  proposed  action.  The 
remaining  commenters  did  not  state  an 
opinion  on  the  listing;  some  provided 
new/substantive  information,  which<  has 
been  incorporated  into  the  final  rule. 
The  Bureau  of  Land  Management  and 
three  conservation  organizations:  The 
Coramittee  for  Idaho's  High  Desert, 
Idaho  Natural  Resources  Legal 
Foundation.  Inc.  and  Defenders  of 
Wildlife  all  supported  the  proposed 
listing.  Comments  opposed  to  the 
proposed  listing  ware  received  from  two 
U.S.  Senators,  former  Idaho  Governor 
John  Evans,  former  Idaho  Lieutenant 
Governor  David  Leroy,  an  Idaho  State 
Senator  and  Idaho  State  Representative 


repvaaantiag  Elmon  and  Owyhee 
Counties,  Idaho  Watw  Reaouzce  Boards 
Idaho  Department  of  Agriculture,  Idaho 
Water  Users  Aasodatiana,  Idaho  Cattle 
Aaaociation,,  National  Cattlemen  s 
Association,  Idaho  Water  Resourcaa 
Research  Institute,  and  Idaho  Fann 
Bureau.  Opposition  to  the  ori^aJi 
proposed  nile  was  based  on  several 
factors,  including  ptKsible  impacts  tO' 
existing  and  further  agricultural 
development  in  the  affected  area;; 
assertions  that  surveys  of  available' 
habitat  and  snail  distribution  used  ttt 
pcepare  the  proposed  ralewwa 
inadequate:  and  that  the  analysis  of 
gcound  water  withdrawal  impacts  were 
erroneous.  Comments  of  a  similar  natuve 
or  point  of  concern  are  groupMi  into  a 
number  of  general  issues.  A  dunmiary  of 
these  issues  and  the  Service's  respoitse 
to  each  are  discussed  below.. 

Issue  1.  Several  commenters 
requested  that  the  Service  delay  or 
preclude  listing  the  Bruneau  Hot 
Springsnail  beoiuse  too  little  is  known 
regarding  its  present  status.  They 
believed  additional  snail  populations 
may  exist  in  other  locations.  Some 
individuals  provided  locations  of 
nearby  springs  where  "small  black 
snails"  occur.  Others  believed  the 
species  may  be  more  common  or 
widespread  than  the  Service  ^ated  in 
the  proposed  nile.  In  addition,  several 
respondents  suggested  that  the  Service^ 
initiate  a  comprehensive  studies 
program  for  the  Bruneau  Hot 
Springsnail  to  develop  additional 
information  on  distiibutian  mid  habitat 
reqninmants  prior  to  any  final  listing 
decision.  For  example,  in  1985  IDWR 
and  Idaho's  then  Govsmor  John  V. 
Evans,  supported  a  "two>yaar 
cooperative  study"  as  the  most  sensible 
approach  tothis  problem. 

Service  Response:  The  listing  process 
includes  an  opportunity  for  the  public 
to  comment  and  provide  information 
that  is  evaluated  and  considered  by  the 
Service  before  making  a  final  decision. 
Aside  from  previously  cited  studies  and 
reports  in  the  1985  proposed  rule  (50  FR 
33803),  the  Service  has  reviewed  and 
considered  new  information  regarding 
distribution  and  general  life  history  for 
the  Bruneau  Hot  Springsnail  from  a 
recently  completed  3-year  study  in  the 
Bruneau  River  basin  (Mladenka  1992). 
The  study  examined  a  larger 
geographical  area  than  previous  studies 
cited  in  the  proposed  rule  and  reported 
128  additional  thermal  spring  or  seep 
sites  along,  the  Bruneau  River  over  a 
distance  of  8.5  km  (5.28  miles] 
containing  the  species.  However,  given 
that  all  thermal  springs  along  this  reach 
of  river  arise  from  a  single  regional 
geothermal  aquifer  (Berenbrock,  USCS, 


written  communication);  theBe<n«nriy' 
discovered!  springsneii  populations  and) 
their  habitats  are  as  threatened  by 
contuuiiBg  daclines  in'  Bnui«a»  vslTey' 
spring'  disdiarge*  as  thei  remaunkig  Ffof 
Qeek  populations.  Additionally; 
Bsmaining  populatians-ara  vubierabhyts 
habitat  alteration  and  loss  finm  flash- 
flooding.  Springsnail  populations  were 
diastftcally  reduced  in  Hot  Ci«ek 
following  a  major  flood  (numfn  event  in 
July  1992  (Robinson  et  al.  1992).  hi 
summary,  the  Bruneau  Hot  Springsnail 
remains  endemic  to  a  small  geographic 
are»  in  southwestern  Idaho  and  is 
totally  dependisnt  upon  thermal 
springflows  originating  from  a  common' 
groundwater  source  fbr  its  survival. 

Issue  2.  Some  commenters  questioned 
whether  the  use  of  ground  water  for 
agriculUuvl  and  aqaacultural  purposes 
is  the  primary  cause  of  the  rsouced 
spingflaws  in  Hot  Creek.  They  believe 
climatic  and  geologic  factors  may  also 
be  contxibuting  tXr  declining  springfldws 
and  siiggested  that  the  Service  conduct 
additional  hydrology  studies  of  the 
underljring  aquifer  and  thermal  springs 
in  the  Bruneau  Valley  prior  to  any 
listing  decision  on  the  springsnail. 

ServicB  Response:  Despite  the  above 
claims,  no  new  information  was 
provided  to  contradict  the  Service's 
contention  that  the  Bruneau  Hot 
Springsnail  is  threatened  by  the 
r^itctian  of  its  thermal  spring  habitats 
from  agricultural-related  ground  water 
withdrawal/pumping  and^  other  threats 
present  in  the  Bruneau  area  (see  Factor 
A  in  "Summary  of  Factors  Affecting  the 
Species"),  The  USGS  has  developed  a 
conceptual  model  of  the  geothermal 
aquifin*  system  that  characterises  the 
geohydrology  of  the  aquifer  system 
(Berenbrock,  USGS.  written 
commimication).  The  conceptual  modal> 
using  both  direct  and  indirect  evidence, 
also  describes  the  hydraulic  connection 
between  the  aquifra'  system,  and  the 
series  of  thannal  springflows  along  the 
Bruneau  River  containing  Brxmeau  Hot 
Springnails.  Additional  information  in 
the  USGS  study  describes  how  over  the 
past  23  years,  discharge  from  many  of 
the  springs  along  Hot  Creek  and 
Bruneau  River  have  decreased, 
especially  springflows  at  the  Indian 
Bathtub  (BaranbrQck,.USGS,  written 
commimication).  Spring  discharge  in. 
1964  was  approximately  2.400  gpm.  had 
dropped  to  between  130  to  162  gpm  in 
June  to  July  1978  (Young  et  alv  1979), 
and  by  the  summer  of  1990  discharge 
was  zero.  The  USGS  believes  that  prior 
to  extensive  graimd  water  developftient, 
recharge  to  the  geothennal  aquiliar  was 
balanced  by  discharge.  Ground  water 
flows  nralhward  through  volcanic  rocks 
from  areas  of  recharge  along  the 
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Jarbridge  and  Owyhee  Mountains  to  the 
Bruneau  area,  where  it  is  discharged  as 
either  springflow  or  leaves  the  area  as 
underflow.  Natural  recharge  to  and 
discharge  from  the  regional  geothermal 
aquifer  underlaying  the  600-square  mile 
Bruneau  area  was  estimated  to  be 
approximately  22,800  acre-feet  per  year 
(Berenbrock,  USGS,  written 
communication).  Of  that  amount, 
approximately  10,100  acre-feet  was 
discharged  from  springflows  and  the 
remaining  12,700  acre-feet  was  under- 
flow. Ground  water  discharge 
(=withdrawal)  from  wells  for  domestic 
and  agricultural  purposes  began  during 
the  late  1890's  (Berenbrock,  USGS, 
written  communication).  From  1890  to 
1978,  well  discharge  increased  from  0  to 
approximately  40,600  acre-feet  per  yeeir. 
Annual  well  discharge  has  exceeded 
annual  recharge  since  1965,  when  the 
rate  of  increase  in  ground  water 
pumpage  accelerated.  Pumping  has 
caused  nydraulic  heads  or  water  levels 
in  the  volcanic  rock  portion  of  the 
geothermal  aquifer  to  decline  more  than 
9.5  m  (30  ft)  in  much  of  the  Bruneau 
area  and  at  least  23  m  (70  ft)  in  one 
uses  observation  well.  For  example,  in 
another  well,  water  levels  declined 
almost  3  m  (10  ft)  from  1979  to  1992,  or 
about  0.2  m  (.66  ft)  per  year.  Changes  in 
discharge  from  thermal  springs 
corresponds  with  changes  in  hydraulic 
head,  which  normally  fluctuate 
seasonally  and  are  substantially  less 
during  late  summer  than  in  the  spring. 
At  this  time,  there  is  no  information 
available  on  how  much  of  the  recent 
decline  in  water  levels  can  be  attributed 
to  the  effects  of  protracted  drought 
conditions  throughout  southwestern 
Idaho.  Total  well  discharge  (=ground 
water  withdrawal)  has  declined  from  a 
maximxxm  of  49,900  acre-feet  in  1981  to 
34,700  acre-feet  in  1991,  in  large  part 
due  to  area  fanner  participation  in  the 
Conservation  Reserve  Prc^m 
administered  by  the  U.S.  Soil 
Conservation  Service.  Some  individuals 
believe  that  under  'normal'  (non- 
drought)  conditions,  a  reduction  in 
ground  water  withdrawal  might  cause 
water  levels  to  recover  or  possibly  slow 
their  rate  of  decline  (Idaho  Department 
of  Water  Resources  (IDWR)  1992).  While 
drought  may  be  a  contributing  factor, 
springflows  at  the  Indian  Bathtub  and 
water  levels  in  USGS  observation  wells 
in  the  volcanic  rock  portion  of  the 
aquifer  continued  to  show  a  steady 
decline  during  the  early  1980's  period  of 
normal  precipitation  prior  to  the  onset 
of  drought  conditions  beginning  in 
1986.  The  USGS  believes  that  there  is 
very  little  to  no  recharge  in  the 
geothermal  aquifer  from  direct 


precipitation  in  the  Bnmeau  area 
(Berenbrock,  USGS,  written 
communication)  since  a  stable  isotopic 
analysis  of  thermal  waters  in  the 
Bnmeau  area  by  Young  and  Lewis 
(1982)"*  *  '  indicates  that  none  of  the 
hot  water  discharged  from  the 
geothermal  system  is  derived  from 
present-day,  local  precipitation."  They 
go  on  to  state  that  resident  time 
calculated  on  the  basis  of  reservoir 
(=aquifer)  volume  and  discharge  "*  •  * 
is  probably  at  least  3,400-6,800  years, 
and  in  view  of  recent  carbon-14 
analysis,  perhaps  as  long  as  25,000 
years."  One  additional  side-effect  of 
protracted  drought  conditions  is  the 
increased  reliance  (=pumpage)  on 
ground  water  for  irrigated  agriculture  to 
offset  lack  of  surface  water  supplies. 
Regardless  of  cause,  if  water-levels  in 
the  geothermal  aquifer  continue  to 
decline,  the  Service  believes  all  thermal 
springflows  containing  Bruneau  Hot 
Springsnails  will  eventually  cease  to 
flow  and  their  habitat  will  be 
eliminated. 

Issue  3.  Some  commenters  stated  that 
the  Bruneau  Hot  Springsnail  is  prolific 
and  has"*   *  *  the  ability  to  reproduce 
at  a  level  that  is  remarkable  with  an 
increase  in  nine  months  of  several 
hundred  fold",  therefore  "*  *  *  it  does 
not  appear  that  the  snail  is  endangered, 
but  that  the  hot  springs  in  which  it 
exists  is  endangered."  They  believe  the 
Service- should  concentrate  on 
"positive"  (alternative)  measures  such 
as  maintaining  captive  populations  or 
transplanting  snails  to  other  springs, 
rather  than  listing. 

Service  Response.  Under  the  Act,  a 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1).  Factor  A  includes 
"The  present  or  threatened  destruction, 
modification,  or  curtailment  of  its 
habitat  or  range."  Absolute  population 
numbers,  total  number  of  extant 
populations,  or  the  ability  to  rapidly 
reproduce  are  less  important  to  a 
species'  long-term  survival  if  its 
remaining  habitat  is  threatened  and 
cannot  be  preserved.  In  addition, 
according  to  section  2(b)  of  the  Act, 
"*  *  *  the  purposes  of  this  Act  are  to 
provide  a  means  whereby  the 
ecosystems  upon  which  endangered 
species  and  threatened  species  depend 
may  be  conserved".  Once  a  species 
becomes  listed  as  threatened  or 
endangered,  section  4(f)  of  the  Act 
directs  the  Service  to  develop  and 
implement  recovery  plans  for  that 
species.  Recovery  is  the  process  by 
which  the  deadline  of  a  listed  species  is 
arrested  or  reversed,  and  threats  to  its 
survival  are  eliminated  or  neutralized. 


Two  goals  of  this  process  are:  (1)  The 
maintenance  of  seciu^,  self-sustaining 
wild  populations  of  species  with  the 
minimum  necessary  investment  of 
resources,  and  (2)  to  restore  listed 
species  to  a  point  where  they  are  viable 
self-sustaining  components  of  their 
ecosystems,  so  as  to  allow  'delisting' 
(U.S.  Fish  and  Wildlife  Service  1990). 
While  the  Service  recognizes  that 
captive  propagation  and  transplantation 
can  be  valid  conservation  tools  and 
assist  in  recovery,  in  the  case  of  the 
Bruneau  Hot  Springsnail,  these 
measures  would  not  contribute  to 
"maintenance  of  secure,  self-sustaining" 
populations.  Even  if  successful 
transplantion  could  be  achieved,  unless 
measures  are  taken  to  reverse  the  trend 
of  declining  thermal  spring  discharges 
throughout  the  Bruneau  area, 
transplanted  populations  would 
eventually  be  subject  to  the  same  threats 
as  existing  springsnail  populations  and 
their  habitats. 

Issue  4.  The  Idaho  Water  Users 
Association,  Inc.  maintains  that  the 
conservation  of  the  Bruneau  Hot 
Springsnail  should  be  addressed 
through  other  existing  regulatory 
mechanisms  and  not  through  the  listing 
process.  Because  "*  *  *  none  of  the 
agencies  have  asked  for  any  specific 
regulatory  consideration  for  the 
(Bruneau)  area"  there  may  be 
opportunities  to  remedy  any  threats  to 
the  Bnmeau  Hot  Springsnail  outside  of 
the  Act.  For  example,  they  believe  the 
Bureau  of  Land  Management  (Bureau) 
should  manage  the  snail's  habitat  as  an 
Area  of  Critical  Environmental  Concern 
(ACEC). 

Service  Response:  The  Service 
acknowledges  that  designating  an  ACEC 
for  the  species  on  Bureau  lands  would 
recognize  the  unique  attributes  of  the 
springsnail  and  its  habitats.  Although 
this  designation  might  result  in 
increased  protection  for  springsnail 
habitats  from  cattle  grazing  on  public 
lands,  such  recognition  would  not  and 
could  not  address  the  primary  threat  to 
the  survival  of  the  species,  which  is 
further  habitat  loss  due  to  ground  water 
withdrawal  from  adjacent  private  lands. 
In  any  event,  ACEC  designations  are 
within  the  purview  of  the  Bureau  and 
not  the  Service.  To  date,  the  Bureau  has 
not  considered  an  ACEC  designation  for 
Bureau  lands  associated  with  the 
Bruneau  Hot  Springsnail  (Fred 
Minckler,  Bureau,  Boise,  pers.  comm.). 
The  Idaho  Department  of  Water 
Resources  (IDWR)  regulates  ground 
water  development  in  the  Bruneau  area. 
In  1982,  the  IDWR  established  the 
Bruneau-Grandview  Ground  Water 
Management  Area  (GWMA),  an 
administrative  tool  which  allows  the 
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IDVUR  to  continue  to  receive  and  retain 
without  action  applications  for  water 
pennits  until  it  can  be  demonstrated 
that  sufficient  water  is  available  and  the 
withdrawal  will  not  adversely  impact 
other  water  rights  within  the  Bruneau 
area  (IDWR  1992).  Ehie  to  declining, 
water  levels  and  pressures  in  the  area, 
none  of  the  17  applications  for 
withdrawal  within  the  GWMA,  except 
those  for  domestic  purposes,  have  beisn 
approved  since  the  area  was  designated. 
Therefore,  while  IDWR  can  limit  the 
development  of  new  wells  from  the 
regional  geothermal  aquifer  system, 
impose  water  conservation  measures, 
and  require  meters  on  existing  wells, 
IDWR  possesses  no  authority  under 
eacisting  Idaho  State  Law  to  shut  down 
existing  wells  for  the  sole  purpose  of 
protection  and  recovery  of  the 
springsnalL  See  the  discussion  under 
Factor  D  in  "Summary  of  Factors 
Affecting  the  Species"  for  a  complete 
discussion  on  the  inadequacy  of  existing 
regulatory  mechanisms  for  the  Bruneau 
Hot  Springsnail. 

Issue  5.  One  commenter  requested 
that  the  Service  prepare  an 
environmental  assessment  or 
environmental  impact  statement  under 
the  National  Environmental  Policy  Act 
(NEFA)  for  the  proposed  listing, action. 
It  was  also  requested  that  the 
assessment  should  include  a 
determination  of  the  geographic  area 
which  might  be  affected  by  any 
potential  restrictions  on  future  ground 
water  development  and  withdrawal. 

Service  Response:  As  discussed  in  the 
NEPA  section  of  this  rule,  it  has  beea 
determined  that  such  analyses  are  not 
required  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973.  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244), 

Issue  6.  Several  commenters  were 
concerned  with  the  impacts  to 
agriculture  that  would  result  from 
listing  and  the  potential  designation  of 
critical  habitat  for  the  Bruneau  Hot 
Springsnail.  They  requested  the  Service 
to  designate  critical  habitat  during  the 
final  rulemaking  process  so  that 
potential  eeonomic  impacts  could  be 
evaluated 

Service  Response:  Under  section 
4(a)(3)(A)  of  the  Act.  the  Secretary  may 
designate  critical  habitat  to  the 
maximum  extent  prudent  and 
determinable  at  the  time  a  species,  is 
determined  tcvbei  threatened  or 
endangered.  Critical  habitat  is  not  a. 
management  plan,  but  a  legally 
descnbed  List  of  those  atoas  considered 
essential  fon  the  coosecvation.  of  the 


species.  In  the  proposed  rule,  the 
Service  found  that  determination  of 
critical  habitat  was  not  prudent  for  the 
Bnmeau  Hot  Springsnail.  As  discussed 
imder  the  "Qitical  Habitat"  section 
below,  the  Service  continues  to  find  that 
designation  of  critical  habitat  for  the 
Bruneau  Hot  Springsnail  is  not  prudent 
at  this  time.  Because  many  of  the 
remaining  populations  of  this  species 
are  in  accessible,  localized  springs  on 
public  land,  such  designation  might 
increase  the  degree  of  vandalism, 
collecting,  and  other  human  activities. 
Protection  of  this  species'  habitat  will  be 
addressed  through  the  recovery  process. 
It  should  be  noted  that  a  designation  of 
critical  habitat  does  not  create  a  wildlife 
refuge  or  wilderness  area,  nor  does  if 
close  the  area  to  human  activity.  It 
applies  only  to  Federal  agencies  which- 
propose  to  fund,  authorize,  or  carry  out 
activities  that  may  destroy  or  adversely 
modify  areas  within  designated  critical 
habitat.  Although  critical  habitat  may  be 
designated  on  private  or  State  lands, 
activities  on  these  lands  wouldnotbe 
restricted  by  a  designation  unless  a 
Federal  pemrit  or  other  Federal' 
involvement  is  present. 

/ssiie-7.  Many  comment  letters  were 
received  expressing  concerns  with  the 
potential  economic  impacts  to  existing 
and  future  agricultural  development  in 
the  Bruneau  River  Basin.  They 
suggested  that  the  Service  prepare  an 
economic  analysis  prior  to  any  listing 
decision. 

Service  Response:  Under  section 
4(b)(T)(A)  of  the  Act,  the  listing  process 
is  based  solely  on  the  best  scientific  and 
commercial  information  available  and 
economic  considerations  are  not 
applicable.  The  legislative  history  of  the 
Act  clearly  states  the  intent  of  Congress 
to  "ensure"  that  listing  decisions  are 
"based  solely  upon  biological  criteria 
and  to  prevent  non-biological 
considerations  from  affacting  such 
decisions."  H.R,  Rep.  ^4o.  97-835.  97th 
Congress  2nd  Session  19  (1982). 
Because  the  Service  is  specifically 
precluded  from  considering  economic 
impacts  in  the  listing. process,  the 
Service  has  not  addressed  such  impacts 
in  this  final  rule.  Economic  factors  are 
considered  in  a  designation  of  critical 
habitat  and  during  the  development  of 
a  recovery  plan. 

Issue  8.  Several  commenters 
questioned  whether  the  Bruneau  Hot 
Springsnail  is  endemic  or  indigenous  to 
the  area.  They  stated  that  tropical  fish 
have  been'  inbxiduced  into  several  of  the 
thermal,  springs  in  the  Bruneau  basin  as 
far  back  as  prior  to  the  194Q's,  therefore,, 
the  snaH  m^  also  hawa  been  introduced 
along  with  the  fish. 


Service  Response:  The  Service  has 
considered  available  scientific  evideius 
and  conckidas  that  the  Bruneau  Hut 
Springsnail  is  endemic  to  southwestern 
Idaho.  Hershler,  in  his  1990  description 
of  the  species,  stated  that  "*  *  * 
Pyrgulopsis  bruneauensis  appears 
closest  morphologically  to  P.  amargosae 
from  the  Death  Valley  System  to  the 
south  *  *  *".  although  the  species  is 
also  biogeographically  similar  to  aihm 
regional  Pyrgulopais.  Hershler  also 
believes  that  local  endemism  of  the. 
springsnail  appears  Ukely.  Additionally, 
there  are  no  historic  records  for  the 
springsnail  frt>m  the  U.S.  or  elsewhere, 
and  ahelicoptef  survey  of  sevwal 
thermal  springs  in  the  Bruneau  and 
Jarbridge  River  Basins  in  southwest 
Idaho  and  the  Owyhee  River  in 
southeastern  Oregon  conducted  during 
January.  1987,  did  not  reveal  additional 
populations.  If  at  some  future  time  the 
species  is  found  to  be  more  widespread 
than  previously  thought,  and  threats  to 
its  continued  existence  are  removed',  the 
Service  would  consider  downlisting  or 
delisting  the  species. 

In  summary,  although  recent  studies 
have  noted  additional  thermal 
springflows  containing  Bruneau  Hot 
Springsnails.  no  substantive  comments 
were  received  indicating  that  the 
species  is  foimd  outside  of  the  Bruneau 
River  Basin  near  Hot  Creek  or  under  a 
lesser  degree  of  threat  than  originally 
thought.  Opposing  comments  were 
based  primarily  upon  concerns  that 
listing  of  th^  springsnail  would  aCbct 
the  allocation  of  water  and  impact 
agricultural  development  in  the 
Bruneau  Valley,  raiher  than  information 
concerning  the  species'  status.  Some 
opposing  comments  questioned  the 
adequacy  of  the  Service's  data.  The 
Service  has  continued  to  gather 
information  regarding  the  status  of  the 
species  since  publicaiion  of  the 
proposed  rule  in  1985  and  believes  that 
this  final  ruFe  is  thorough  and 
appropriate.  As  discussed  in  detail'  in 
the  "Summary  of  Factors  Affecting  the 
Species"  section,  the  Service  concludes 
that  nearly  all  of  the  remaining 
populations  of  the  Bruneau  Hot 
Springsnail  are  at  risk. 

Smnraary  of  Factors  AfiCectieg^  tke 
Species 

Aifter  a  thorou^  review  and 
consideration  of  all  information' 
available,  the  Service  has  determined' 
that  the  Bruneau  Hot  Springsnail  should 
be  classified  as  an  endangered'  species. 
Proceduses  found  at  section  4  of  the  Act 
(16  U.S.C.  1333)  and  regulations  (50 
CFR  part  4  24);  promulgated  to 
implement  the  listing  provisions  of  tMe- 
Act  were  followed.  Uirder  the  Act;  a 
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species  mey  be  determined  to  be 
endangered  or  threatened  due  to  one  or 
more  of  the  five  factors  described  in 
section  4(a)(1).  These  factors  and  their 
application  to  the  Bruneau  Hot 
Springsnail  {Pyrgulopsis  bruneauensis) 
are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Activities  that  threaten  the  continued 
existence  of  the  Bruneau  Hot 
Springsnail  include  further  agricultinal- 
related  ground  water  withdrawal  and 
livestock  grazing. 

Ground  water  withdrawal  and 
pu^^pi.^g  threaten  the  springsnail 
through  a  reduction  or  loss  of  thermal 
spring  habitats  from  depletion  of  the 
geolhermal  aquifer  underlaying  the 
Bruneau  area.  Within  the  past  25  years, 
discharge  from  many  of  the  thermal 
springs  along  Hot  Creek  have  decreased, 
thus  restricting  the  springsnails'  habitat 
area  (Berenbrock,  USGS,  written 
communication;  Young  et  al.  1979). 
This  is  specially  true  for  the  Indian 
Bathtub  springs,  where  the  species  was 
first  discovered,  and  where  springflows 
have  now  ceased  and  the  springsnail 
has  been  eliminated.  Spring  discharge 
in  1964  was  almost  2,400  gpm  and  had 
declined  by  the  summer  of  1990  to  zero 
discharge.  Beginning  in  the  late  1890's, 
when  ground  water  development  for 
domestic  and  agricultural  purposes 
began  in  the  Bruneau  area,  through 
1991,  an  estimated  275,000  acre-feet  of 
thermal  water  was  discharged  bom 
Indian  Bathtub  springs  (Berenbrock, 
USGS,  vrritten  communication).  Of  this 
amount,  only  1,400  acre-feet  was 
discharged  from  the  spring  during  1981 
to  1991.  The  decline  in  discharge  from 
the  Indian  Bathtub  springs  was  noted 
beginning  in  the  micl-1960's  and 
coincided  with  the  accelerated  increase 
in  groimd  water  withdrawal  associated 
with  a  rapid  increase  in  the  amount  of 
lands  irrigated  with  ground  water 
throughout  the  Bruneau  area.  As 
recently  as  1991,  the  USGS  estimated 
that  ground  water  withdrawals 
exceeded  the  estimated  historic  rate  of 
natural  recharge  by  about  12,000  acre- 
feet  (Berenbrock,  USGS,  written 
communication).  It  should  be  noted  that 
ground  water  withdrawals  have  actually 
declined  over  the  past  10  years. 
primarily  due  to  cropland  retired  from 
production  through  participation  in  the 
Conservation  Reserve  Program  (CRP). 
Yet  water  levels  in  the  geothermal 
aquifer  continue  to  decline.  The  Service 
is  concerned  that  the  number  of 
withdrawals  may  again  increase  in  the 
next  few  years  as  croplands  will  again 
enter  production  when  the  current  10 


year  CRP  program  expires  and/or  is  not 
renewed.  In  any  event,  if  present  watei 
management  practices  continue,  watei 
levels  in  the  aquifer  will  either  continue 
to  decline  or  eventually  stabilize  at 
some  lower  level.  The  decline  in  spring 
flows  has  been  documented  at  the 
Indian  Bathtub  in  upper  Hot  Creek  and 
at  least  two  additional  springs 
(Berenbrock.  USGS,  written 
communication);  however,  springflow 
data  has  not  been  collected  in  the 
remaining  125  springs  containing 
springsnails,  most  of  which  are  at 
elevations  lower  than  the  Indian 
Bathtub  springs.  If  ground  water  levels 
in  the  geolhermal  aquifer  continue  to 
decline,  the  Service  anticipates  that  all 
remaining  thermal  spring  habitats 
containing  Bruneau  Hot  Springsnails 
will  eventually  cease  to  flow,  causing 
the  extinction  of  the  species. 

Cattle  grazing  also  impacts  springsnail 
habitats,  especially  those  along  Hot 
Creek.  Although  approximately  160 
acres  along  Hot  Creek  canyon  was 
fenced  in  1990  to  protect  it  from 
livestock,  trespassing  cattle  have  been 
observed  grazing  within  the  enclosing 
on  several  occasions  since  1990 
(Mladenka  1992).  The  cattle  have 
trampled  instream  substrates  and 
habitats  causing  direct  springsnail 
mortality  and  displacement.  For 
example,  Mladenka  noted  in  his  study 
the  lowest  abundance  estimates  of 
springsnails  at  one  monitoring  site 
occurred  on  the  same  date  that  several 
hundred  cattle  were  observed  in  the 
vicinity  of  the  stream  site.  Cattle  also 
browse  and  remove  riparian  vegetation 
that  shades  Hot  Creek,  allowing 
temperatures  to  reach  levels  affecting 
reproduction  or  possibly  lethal  to  the 
species.  Additionally,  livestock  grazing 
in  the  adjacent  watershed,  combined 
with  ongoing  drought  conditions,  has 
basically  denuded  soils  and  vegetation 
to  such  an  extent  that  periodic  flash 
floods  now  dump  sediment  into  Hot 
Creek  that  has  covered  over  and  totally 
eliminated  springsnail  «eep/spring 
habitats  for  almost  150  m  (492  ft). 
Recreational  access  may  also  be 
impacting  habitats  of  the  Bruneau  Hot 
Springsnail  along  the  Bruneau  River. 
Makeshift  dams  are  sometimes 
constructed  by  bathers  to  form  thermal 
pools  and  improve  conditions  for 
bathing.  Construction  of  these  pools 
impacts  springsnails  through  habitat 
modification  as  rock  substrates  are 
moved,  flow  is  altered  and  sediments 
are  trapped.  These  pools  also  alter  and 
possibly  destroy  the  madicolous  algal 
habitats  preferred  by  the  springsnail  as 
pool  water  levels  are  raised. 

In  summary,  the  cumulative  effects  of 
these  factors  continue  to  threaten  the 


increasingly  trugmented  populations  of 
the  Bruneau  Hot  Springsnail  and  their 
thermal  habitats 

B.  Overutilization  for  Commercial 
Recreational.  Scientific,  or  Educational 
Rarposes 

There  are  no  known  commercial  uses 
for  this  sjsecies.  Recreational  use  of  the 
thermal  springs  and  outflows,  except  as 
described  in  Factor  A  above  for  bathing, 
is  not  considered  a  significant  threat. 
However,  since  Whitewater  boating  is 
increasing  on  the  Bruneau  River 
adjacent  to  these  thermal  outflows, 
recreational  bathing  activities  may  have 
to  be  more  closely  regulated  in  the 
future.  Other  mollusc  species  have 
become  vulnerable  to  unauthorized 
collection  for  scientific  purposes 
following  listing.  Because  the 
distribution  of  the  Bruneau  Hot 
Springsnail  is  restricted  and  generally 
well  known,  overcoUection  is  a 
potential  threat  to  the  species. 

C  Disease  or  Predation 

Juvenile  springsnails  appear 
vubierable  to  a  variety  of  predators 
(Mladenka  1992).  Damselilies 
(Zygoptera)  and  dragonflies  (Anisoptera) 
were  observed  feeding  upon  snails  in 
the  wild.  The  presence  of  a  large 
population  of  introduced  guppies  in  Hot 
Creek  and  several  of  the  other  small 
thermal  springs  downstream  along  the 
west  bank  of  ^e  Bruneau  River  has  been 
suggested  as  potentially  threatening  the 
springsnail.  Mladenka  (1992)  observed 
guppies  feeding  upon  snails  in  the 
laboratory.  In  addition  to  guppies,  a 
species  of  Tilapia  has  ascended  into  and 
reproduced  in  Hot  Creek  (Bowler  1992). 
The  presence  of  this  new  exotic 
predator  may  also  constitute  a  threat  to 
the  Bruneau  Hot  Springsnail.  It  should 
be  noted  that  madicolous  habitats 
support  neither  of  these  two  exotic 
fishes  or  dragonflies,  but  do  harbor 
numerous  damselflies. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

At  least  three  State  agencies  in  Idaho 
have  as  part  of  their  goals  and  objectives 
the  identification  and  protection  of  rare 
taxa  and  their  habitats.  The  Idaho 
Department  of  Parks  and  Recreation  has 
authority  under  Idaho  Code  Section  18- 
3913,  1967.  to  protect  only  plants,  with 
animals  not  given  s]>ecial  protection  on 
Idaho  lands.  The  Department  of  Fish 
and  Game,  under  Idaho  Code  Section 
36—103,  is  mandated  to  preserve, 
protect,  perpetuate,  and  manage  all 
wildlife.  However,  these  mandates  do 
not  extend  protection  to  invertebrate 
species. 
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The  Idaho  Department  of  Water 
Resources  (TOWR)  regulates  water 
development  in  the  Bruneau  area.  It  is 
the  policy  of  IDWR  to  regulate  and 
conserve  ground  water  resources  from 
depletion  or  'mining*.  In  Bakery.  Ore- 
Ida  Foods.  Jnc  95  Idaho  575  (1973).  it 

was  established  that where 

continued  withdrawal  of  the  aquifer 
results  in  mining,  the  withdrawal  would 
violate  the  Ground  Water  Act." 
However,  any  conservation  measures 
imposed  by  IDWR  to  manage  ground 
water  'mining'  are  only  for  the  purpose 
of  fulfilling  senior  water  rights  and  not 
for  the  protection  of  fish  and  wildlife. 
At  present,  there  is  no  specific 
allocation  of  either  surface  or  ground 
water  in  the  Bruneau  area  for  the 
protection  and  conservation  of  fish  and 
wildlife.  In  1982.  the  IDWR  established 
the  Bruneau-Grandview  Ground  Water 
Management  Area  (GWMA)  pursuant  to 
provisions  of  Idaho  Code  Section  42- 
233a  "•  *  "to  identify  the  area  as 
approaching  the  conditions  of  a  critical 
ground  water  area"  (IDWR  1992).  This 
GWMA  designation  has  allowed  the 
IDWR  to  continue  to  receive  and  hold 
without  action  applications  for  water 
permits  until  it  can  be  demonstrated 
that  the  proposed  withdrawal  will  not 
adversely  impact  other  water  rights  in 
the  GWMA.  Due  to  the  continued 
declihe  in  water  levels  in  the 
geothermal  aquifer,  none  of  the  17 
applications  for  withdrawal  within  the 
GWMA  submitted  since  1982,  except 
those  for  domestic  purposes,  have  been 
approved.  Without  recovery  of  water 
levels,  IDWR  does  not  anticipate 
modification  of  the  GWMA  designation 
any  time  soon.  In  any  event,  GWMA 
designations  are  intended  only  to 
maintain  sufficient  ground  water  to 
fulfill  existing  water  rights  and  supply 
the  needs  of  irrigation,  and  not  for  the 
protection  and  conservation  of  fish  and 
wildlife. 

The  Bnmeau  area  is  located  entirely 
within  the  area  of  an  ongoing  water 
rights  adjudication  (Snake  River  Basin 
Adjudication).  Through  a  Director's 
Report  from  IDWR  due  in  1994,  the 
adjudication  will  clarify  existing  water 
rights  and  water  uses  and  will  permit 
IDWR  to  eliminate  water  rights  that  are 
of  record  but  are  no  longer  utilized.  The 
IDWR  also  believes  the  adjudication 
process  will  need  to  be  completed  prior 
to  the  development  and  implementation 
of  ground  water  conservation  measures 
on  b^alf  of  the  springsnail  that  may 
affect  existing  water  rights  and  uses 
since  "without  completing  this 
adjudication  process  there  is  no 
effective  way  to  determine  the  existence 


or  validity  of  water  rights  to  serve  as  the 
basis  for  delivery"  • 

Under  the  Idano  Ground  Water  Act, 
IDWR  also  regulates  the  construction 
and  maintenance  of  geothermal  (Idaho 
Code  Section  42-238(4))  and  artesian 
(Idaho  Code  Sections  42-1601  A  42- 
1603)  wells  so  that  they  operate  to 
conserve  ground  water  resources  and 
prevent  unnecessary  flow  and  waste. 
The  IDWR  in  1990  identified  several 
artesian  wells  in  the  Bruneau  area 
"•  •  •  leaking  water  at  land  surface  or 
potentially  wasting  water  in  the 
subsurfoce  due  to  inappropriate  well 
construction  techniques"  (IDWR  1992). 
To  date  no  action  has  been  taken  to  have 
these  leaking  wells  rehabilitated  so  that 
the  aquifer  pressures  can  be  preserved 
or  increased. 

In  summary,  the  IDWR  has  authority 
to  control  ground  water  'mining'  and 
can  limit  the  development  of  new  wells 
in  a  critical  ground  water  area,  impose 
water  conservation  measures,  and  also 
require  meters  on  existing  wells. 
However,  IDWR  has  stated  that"*  *  ' 
the  Director  has  no  authority  under 
State  law  to  shut  down  prior  vested 
water  rights  in  order  to  protect  an 
endangered  species"  (IDWR  1992);  or  in 
this  instance  for  the  sole  purpose  of 
protection  and  recovery  of  habitats  for 
the  Bruneau  Hot  Springsnail. 

The  Bureau  of  Land  Management 
(Bureau)  manages  all  of  the  public  lands 
containing  springsnails  and  their 
habitats  along  Hot  Creek  and  the 
Bruneau  River.  The  Bureau  issues 
permits  for  livestock  grazing  on  these 
lands  and  grants  authorizations  that, 
would  lead  to  the  drilling  of  new  welk 
or  increased  ground  water  use  on 
Bureau  lands.  In  the  past,  the  Bureau 
has  shown  an  interest  in  conserving  the 
species  and  has  solicited  input  from  the 
Service  regarding  impacts  that  may 
result  from  any  proposed  activities. 
However,  the  Service's  comments 
regarding  candidate  species  are  advisory 
in  nature.  The  Bureau  has  developed  a 
Cooperative  Agreement  to  fence  and 
regulate  livestock  use  along  Hot  Creek, 
but  has  not  taken  steps  to  impose 
additional  conservation  measures  to 
protect  remaining  springsnail  habitats 
on  Bureau  lands. 

With  this  listing  of  the  Bruneau  Hot 
Springsnail,  the  Bureau  is  required  to 
initiate  consultation  pursuant  to  section 
7  of  the  Act  on  any  Bureau  activity  or 
project  that  may  affect  the  species. 
Formal  consultation  would  resuh  in  a 
Biological  Opinion  on  whether  or  not 
the  activity  proposed  to  be  authorized  is 
likely  to  jeopardize  the  continued 
existence  of  the  species.  With  listing, 
the  Bureau  is  required  to  insure  that  any 
activity  or  project  they  authorize  would 


not  be  likely  to  )eopardize  the  continued 
existence  of  the  springsnail.  Conditions 
that  would  provide  protection  to  the 
springsnail  and  their  habitats  could  be 
incorporated  into  permits  issued  or 
authorizations  granted.  The  provisions 
of  section  7  of  me  Act  are  more  fully 
discussed  later  in  this  nils. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Flash  flood  sedimentation  of 

springsnail  habitats  is  a  threat  to  this 
speices.  Recent  summer  floods  and 
mudflows  during  1991  and  1992 
delivered  significant  amounts  of  sand, 
silt  and  gravel  to  upper  Hot  Creek,  and 
as  of  July  1992,  the  Indian  Bathtub  was 
completely  filled  with  sediment 
(Robinson  et  al.  1992).  Based  on 
comparisons  made  with  historical 
photographs,  a  meter  or  more  of  the 
seep/rockface  springsnail  habitats  in  the 
Bathtub  had  been  covered.  Following 
sediment  delivery  bom  an  even  more 
recent  flash  flood  event  during  late 
October  1992.  additional  springflows 
have  been  completely  covered  over  and 
springsnail  habitat  eliminated  bom 
approximately  150m  (492  ft)  in  upper 
Hot  Creek  below  the  Indian  Bathtub 
(Committee  for  Idaho's  High  Desert 
1992).  While  flash  floods  probably 
occurred  historically,  the  effects  of 
declining  springflows  coupled  with 
drought  conditions  have  resulted  in  the 
permanent  elimination  of  springflows 
and  filling  in  of  spingsnail  habitats  at 
the  Indian  Bathtub  and  upper  Hot 
Creek.  Additionally,  livestock  grazing, 
compounded  by  protracted  drought 
conditions  in  southwestern  Idaho,  has 
basically  denuded  soils  and  vegetation 
in  the  upper  Hot  Creek  watershed  to 
such  an  extent  that  periodic  flash  floods 
deliver  sediment  that  cannot  be  flushed 
by  the  remaining  weak  and  declining 
springflows.  Measures  to  protect 
springsnail  spring/seep  habitats  in  the 
Indian  Bathtub  and  Hot  Creek  from  the 
effects  of  flash  flooding  were  proposed 
by  the  Bureau  of  Land  Management 
years  ago  but  never  implemented.  These 
measures  included  the  construction  of 
small  retention  dams  in  the  Hot  Creek 
watershed  to  trap  runoff  sediment  while 
still  maintaining  thermal  seep  habitats. 

As  mentioned  in  Factor  A,  cattle  graze 
and  trample  the  habitat  along  Hot  Creek. 
Trampling  also  occurs  instream,  causing 
direct  Bruneau  Hot  Springsnail 
mortality. 

Determinatioii 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  the 
Bruneau  Hot  Springsnail  in  determining 
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to  issue  this  rule.  Based  on  this 
evaluation,  the  preferred  action  is  to  list 
the  Bruneau  Hot  Springsnail  as 
^   endangered.  Today  the  species  persists 
in  a  few  isolated  thermal  springs  and 
seeps  in  Hot  Creek  and  along  an  8.5  km 
(5,28  milesj  reach  of  the  Bruneau  River 
characterized  by  temperatiires  ranging 
from  15  to  35°  C.  Most  of  these  sites  are 
no  mora  than  small  seeps  less  than  1 
square  ra  in  size  separated  by  distances 
less  than  1  m  (3.28  ft)  to  greater  than 
2.000  m  (6.562  ft).  The  free-flowing 
thermal  spring  and  seep  environments 
required  by  the  Bruneau  Hot  Springsnail 
have  been  impacted  by  and  are 
vulnerable  to  continued  reduction  bom 
agricultural-related  groimd  water 
withdrawal/pumping.  The  species  and 
its  habitat  are  also  vulnerable  to  habitat 
modification  from  the  effects  of 
livestock  grazing,  recreational  access 
and  flash  floods.  The  remaining 
complex  of  thermally  related  springs 
and  their  immediate  outflows  are  not 
protected  from  the  potential  threats 
previously  discussed.  Existing 
regulations  do  not  provide  adequate 
protecticm  to  prevent  further  direct  or 
indirect  habitat  losses. 

Because  the  Bruneau  Hot  Springsnail 
is  in  danger  of  extinction  throughout  all 
or  a  significant  portion  of  its  range,  the 
species  fits  the  definition  of  endangered 
as  defined  in  the  Act.  For  reasons 
discussed  below,  critical  habitat  is  not 
being  designated  at  this  time. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as 
amended,  requires  that  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat  at  the 
time  a  species  is  determined  to  be 
endangered  or  threatened.  The  Service 
has  determined  that  critical  habitat 
designation  for  this  species  is  not 
prudent  at  this  time.  Remaining 
populations  are  restricted  to  a  small 
geographic  area  along  the  Bruneau  River 
In  southwestern  Idaho  and  vandalism 
could  occur  if  their  whereabouts  were 
widely  known.  Regulations 
implementing  section  4  of  the  Act 
provide  that  a  designation  of  critical 
habitat  is  not  prudent  when  a  species  is 
threatened  by  taking  or  other  human 
activity  and  identification  of  critical 
habitat  can  be  expected  to  increase  the 
degree  of  such  threat  (50  CFR  424.12). 
Publication  of  critical  habitat 
descriptions  would  make  this  species 
even  more  vulnerable  to  such  acts  and 
increase  enforcement  problems. 

Protection  of  this  species'  habitat  will 
be  addressed  through  the  recovery 
process  and  through  the  Jeopardy 
standard  of  the  section  7  consultation 
process.  The  Service  believes  that 


Federal  involvement  in  the  areas  where 
Bruneau  Hot  Springsnails  persist  can  be 
identified  without  the  designation  of 
critical  habitat.  In  addition,  all  private 
land  owners  will  be  notified  concerning 
this  species'  habitat  and  the  importance 
of  protecting  it  Therefore,  it  would  not 
now  be  prudent  to  determine  critical 
habitat  for  the  Bnmeau  Hot  Springsnail. 

Available  Conserration  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Recognition 
through  listing  encourages  andresults 
in  conservation  actions  by  Federal, 
State,  and  private  agencies,  groups,  and 
individuals.  The  Act  provides  for 
possible  land  acquisition  and 
cooperation  with  the  States  and  requires 
that  recovery  actions  be  carried  out  for 
all  listed  species.  Such  actions  may  be 
initiated  following  listing.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  taking  and 
harm  ase  discussed,  in  part,  below. 

Section  7(a)  of  the  act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  act  are  codified  at  50  Oil  part 
402.  Section  7(a)(4)  of  the  Act  requires 
Federal  agencies  to  confer  with  the 
Service  on  any  action  that  is  Ukely  to 
jeopardize  the  continued  existence  of  a 
proposed  threatened  or  endangered 
species  or  result  in  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  If  a  species  is 
subsequently  listed,  section  7(a)(2) 
requires  Federal  agencies  to  insure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  jts  critical 
habitat,  the  responsible  Federal  agency 
must  enter  into  formal  consultation  with 
the  Service. 

The  Bureau  of  Land  Management 
(Bureau)  is  the  Federal  agency  that  is 
most  likely  to  be  affected  by  this  rule. 
Changes  in  management  on  Bureau 
lands  containing  springsnail  habitats 
would  be  subject  to  consultation  with 
the  Service.  Bureau  actions  that  may  be 
affected  by  this  proposal  include  the 
issuance  of  Uvestock  grazing  permits 
and  granting  authorizations  that  would 
lead  to  drilling  of  new  wells  or  increflse 


ground  water  use.  The  Department  of 
Agriculture  (Department)  may  be 
required  to  consult  with  the  Service  on 
any  of  the  following  actions:  An  APHIS 
spraying  program  (for  grasshopper  and 
other  insect  control)  proposed  tm  the 
Bruneau-Grandview  area;  Department 
subsidized  agricultural  conservation  or 
best  management  practices  (BMP) 
program;  and  all  a^cuhxiral  crop 
subsidy  programs.  CXher  Federal  or 
feder&lly  assisted  programs  affecting 
Federal  direct  loan  and  grant  programs, 
loan  guarantee  programs,  home  and 
mortgage  assistance  and  capital 
improvement  loan  programs,  including 
annual  operating  loans  of  the  Farmers 
Home  Administration,  would  also  be 
subject  to  the  provisions  of  section  7. 

Tne  Act  and  implementing 
regulations  found  at  50  CFR  17.21  set 
forth  a  series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
wildlife.  These  prohibitions,  in  part, 
make  it  illegal  for  any  person  suDJad  to 
the  jurisdiction  of  the  United  States  to 
take  (including  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  capture, 
collect;  or  attempt  any  such  conduct) 
import  or  export,  transport  in  interstate 
or  foreign  comment  in  the  course  of 
commercial  activity,  or  sell  or  offier  for 
sale  in  interstate  or  foreign  commerce 
any  listed  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally,  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  be  issued  to  carry  out 
otherwise  prohibited  activities 
involving  endangered  wildlife  species 
under  certain  circumstances. 
Regulations  governing  permits  are  at  50 
CFR  17.22  and  17.23.  Such  permits  are 
available  for  scientific  purposes,  to 
enhance  the  propagation  or  survival  of 
the  species,  and/or  for  incidental  take  in 
connection  with  otherwise  lawful 
activities.  In  some  instances,  permits 
may  be  issued  during  a  specified  period 
of  time  to  relieve  undue  economic 
hardship  that  would  be  suffered  if  such 
relief  were  not  availabla 

Requests  for  copies  of  the  regulations 
on  listed  wildlife  and  inquiries 
regarding  them  may  be  addressed  to  the 
Office  of  Management  Authority,  U.S. 
Fish  Wildlife  Service,  room  432,  4401 
North  Fairfax  Drive.  Arlington,  VA 
22203-3507  (703/358-2104). 

National  EnvironnMntal  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
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adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25. 1983  (48  FR  49244). 
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List  of  Subjects  in  SO  C7R  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

PART  17— {AMENDED] 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.Q  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L  99- 
625. 100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  §  17.11(h)  by  adding  the 
following,  in  alphabetical  order,  under 
SNAILS,  to  the  List  of  Endangered  and 
Threatened  Wildlife: 

117.11    Endangered  and  tttreatened 
wildlife. 

•        •        •        •        • 

(h)*  •  • 


species 


Common  name 


Scientific  name 


Historic  range 


Veitebrate  population 

wtiere  endangered  or 

threatened 


Status       WhenHsted 


Critical  habi- 
tat 


Special 
njles 


Snails 


SpringsnaR,  Bruneau  Hot      PyrgukJpsis 

bruneauensis. 


USA  (10) „ NA E 


489 


MA 


NA 


Dated:  January  13, 1993. 
Bruce  Blanchard, 

Acting  Director,  U.S.  Fish  and  Wildlife 
Service. 
[FR  Doc.  93-1605  Filed  1-22-93;  8:45  ami 
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This  section  o<  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  Is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  nrfaking  prior  to  the  adoption  of  the  finai 
rules. 


DEPARTMErfT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Chapter  I 
(Summary  Notice  Na  PR-93-1] 

Petition  for  Rulemaicing;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  issued 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
rulemaking  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  rulemaking  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  requesting  the  initiation  of 
rulemaicing  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in,  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
March  26. 1993. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rules  Docket  No. 

,  800  Independence  Avenue, 

SW.,  Washington,  DC  20591 

The  petition,  any  conunents  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  room  9150, 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue  SW., 
Washington.  DC  20591;  telephone  (202) 
267-3132-      . 


FOR  FURTHER  MFORMA-HON  CONTACT:  D. 
Michael  Smith,  Office  of  Rulemaking 
(ARM-1).  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW,  Washington,  DC  20591; 
telejphone  (202)  267-7470. 

Tnis  notice  is  published  pursuant  to 
paragraphs  (b)  and  (0  of  §  11.27  of  part 
11  ofthe  Federal  Aviation  Regulations 
(14  CFR  part  11). 

Issued  in  Washington,  DC  on  January  IS, 
1993. 

DooaUP.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 
Petitions  for  Rulemaking 

Docket  No.  27044. 

Petitioner:  Mr.  John  E.  Gillick, 
Regulations  Affected:  14  CFR 
93.123(c).  Description  of  Rulechange 
Sought:  To  authorize  airlines  to  use 
commuter  slots  at  LaGuardia 
International  Airport  and  Washington 
National  Airport  to  operate  aircraft 
certificated  with  a  maximum 
passenger  seating  capacity  of  up  to  80 
passengers.  Petitioners  Reason  for  the 
Request:  The  FAA  has  amended  the 
High  Density  Traffic  Airports  Rule  as 
it  apphes  to  operations  at  O'Hare 
International  Airport,  and  this 
petition  seeks  similar  treatment  for 
LaGuardia  and  Washington  National 
so  aircraft  with  up  to  80  seats  would 
be  permitted  to  use  commuter  air 
carrier  slots  to  provide  quiet,  efficient 
jet  service  with  new  technology, 
State-3  aircraft. 

[PR  Doc  93-1670  Filed  1-22-93;  8:45  am] 
BIUJNO  CODE  4«1»-1S-H 


14  CFR  Part  39 

IDodwt  No.  92-NIII-101-AO] 

Airworthiness  Directives;  AirtMJS 
Industrie  Model  A310  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  Airbus 
Industrie  Model  A310  series  airplanes, 
that  would  have  required  conducting  an 
integrity  test  to  detect  corrosion  in  the 
wing  tip  brake  solenoids,  and 
replacement  of  corroded  solenoids,  if 


necessary.  That  proposal  was  prompted 
by  several  incidents  in  which  wing  lip 
brake  solenoids  failed  as  a  result  of 
corrosion  in  the  solenoid  coils.  This 
action  revises  the  proposed  rule  by 
adding  a  requirement  for  repetitive 
integrity  tests  of  the  wing  tip  brake 
solenoids  until  all  8  solenoids  have 
been  replaced  with  modified  ones.  This 
action  also  revises  the  applicability  of 
the  proposed  rule  by  including 
additional  airplanes.  The  actions 
specified  by  this  proposed  AD  are 
intended  to  prevent  wing  tip  brake  valve 
failure,  which  could  lead  to  reduced 
controllability  ofthe  airplane. 
DATES:  Comments  must  be  received  by 
March  3, 1993. 

ADDRESSES:  Submit  comments  in 
triphcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attenticm:  Rules  Docket  No.  9Z-NM- 
101-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  Airbus  Support 
Division,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  COI«TACT:  Mr. 
Greg  Holt,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2140;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Inriled 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 
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Ck>mments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92-NM-lOl-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
92-NM-lOl-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussioa 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulaticms  to  add  an 
airworthiness  directive  (AD),  applicable 
to  certain  Airbus  Industrie  Model  A310 
series  airplanes,  was  published  as  a 
notice  of  proposed  rulemaking  (NPRM) 
in  the  Federal  Register  on  June  18, 1992 
(57  FR  27191).  That  NPRM  would  have 
required  conducting  an  integrity  test  to 
detect  corrosion  in  the  wing  tip  brake 
solenoids,  and  replacement,  if 
necessary.  That  NPRM  was  prompted  by 
several  incidents  in  which  wing  tip 
brake  solenoids  failed  as  a  result  of 
corrosion  in  the  solenoid  coils.  That 
condition,  if  not  corrected,  could  resuU 
in  wing  tip  brake  valve  failure,  which 
could  lead  to  reduced  controllability  of 
the  airplane. 

Since  the  issuance  of  that  NPRM.  the 
FAA  has  received  a  comment  requesting 
that  the  applicability  statement  of  the 
AD  be  changed  from  the  proposed 
"Model  A310  series  airplanes  having 
manufacturer's  serial  numbers  (MSN)  1 
through  432,  inclusive,  440,  and  441;  on 
which  ModiScation  6725  has  not  been 
accomplished,"  to  "all  Model  A310 
series  airplanes  on  which  Modification 
6725  has  not  been  accomplished."  The 
commenter  feels  that  the  applicability 
statement  as  proposed  in  the  notice  is 
not  clear  and  could  confuse  operators. 
In  addition,  the  comm«iter  states  that 
the  suggested  change  in  the 
applicability  statement  would  make  it 
consistent  with  that  of  the  parallei 
French  AirworthineM  Directive  92-010- 


129(B),  dated  January  8.  1992.  The  FAA 
concurs  with  the  commenter's 
suggestion.  The  FAA  has  determined 
that  any  Model  A3 10  series  airplane  on 
which  Modification  6725  has  not  been 
accomplished  is  subject  to  the  same 
subject  unsafe  condition  addressed  by 
this  propofied  AD.  The  applicability 
statement  of  the  proposed  rule  has  been 
chan^^ad  accordingly. 

This  same  conunenter  notes  that  the 
replacement  of  one  solenoid  does  not 
constitute,  in  itself,  the  terminating 
action  for  subsequent  integrity  tests  of 
the  wing  tip  brake  solenoids.  This 
commenter  suggests  that  proposed 
paragraph  (b)  be  revised  to  eliminate 
reference  to  such  terminating  action, 
and  to  include  a  requirement  for 
repetitive  integrity  tests  of  the  wing  tip 
brake  solenoids  until  all  8  solenoids 
have  been  replaced  with  modified  ones. 
Further,  this  commenter  notes  that  the 
integrity  test  procedure  as  described  in 
Airbus  Industrie  Service  Bulletin  A310- 
27-2042.  Revision  1,  dated  December 
11, 1986,  specifies  continued  repetitive 
tests  of  replaced  solenoids  at  intervals 
not  to  exceed  350  flight  hours.  The  FAA 
concurs.  Upon  further  review,  the  FAA 
has  determined  that,  in  order  to  ensure 
the  reliability  of  the  wing  tip  brake 
solenoids,  repetitive  integrity  tests  must 
continue  until  all  8  solenoids  have  been 
replaced  with  modified  ones.  Paragraph 
(b)  of  this  supplemental  notice  reflects 
this  additional  requirement. 

Since  these  changes  expand  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

The  FAA  estimates  that  22  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2.5  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $3,025.  or  $138  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  .AD 
action. 

The  regulations  proposed  herein 
would  not  have  simstantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  h  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 


For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26,  1979);  and  (3)  if  promulgated,  wrill 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  FlexibiUty  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  xmder  the 
caption  "AOORESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendraent 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AudMrity:  49  VSXl  App.  13S4(a),  1421 
and  1423;  49  U.SC  106(g);  and  14  CFR 
11.89. 

§39.13    [Amandad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

AiriRM  IndiMtrie:  Docket  g2-NM-101-AO. 

Applicability:  Model  A310  series  airplanes 
on  which  Modification  6725  has  not  been 
accomplished;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  wing  tip  brake  valve  failure, 
which  could  lead  to  reduced  controllability 
of  the  airplane,  accomplish  the  following: 

(a)  Within  350  Qight  hours  after  the 
eHiective  date  of  this  AD,  conduct  an  integrity 
test  to  detect  corrosion  of  the  wing  tip  brake 
solenoids,  in  accordance  with  Aiihus 
Industrie  Service  Bulletin  A310-27-2042, 
Revision  1,  dated  December  It,  1986. 
Thereefter.  repeat  the  integrity  test  at 
intervals  not  to  exceed  350  flight  hours. 

(b)  If  corrosion  in  any  wing  tip  brake 
solenoid  is  detected  as  ■  result  of  any 
integrity  test  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  replace  the 
corroded  solenoid  with  a  modified  one 
having  p8rt  number  50CA0OO-03.  After  such 
replacement,  continue  to  perform  integrity 
tests  on  all  8  solenoids  at  intervals  not  to 
ejKeed  350  fli^  hours  until  alt  8  solenoids 
have  been  replaced  with  modified  solenoids. 

(c)  lastallation  of  Modification  6725  hi 
accordance  with  Airbus  Industrie  S«r«io» 
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Bulletin  A310-27-2046.  Revision  1,  dated 
November  24, 1989,  which  involves  the 
installation  of  modified  solenoids  on  all  8 
solenoid  valves  in  the  vtring  tip  brake, 
constitutes  terminating  action  for  the 
integrity  testing  required  by  paragraphs  (a) 
and  (b)  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-H3. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  January 
15, 1993. 

Darrell  M.  Pederson. 
Acting  Manager,  Transport  Airp)ane 
Dirvctorate.  Aircraft  Certification  Service. 
IFR  Doc.  93-1620  Piled  1-22-93;  8:45  ami 
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14  CFR  Part  39 

[Docket  No.  92-CE-60-AD] 

Ainwortlilness  Directives;  Rockwell 
lr>temational/ColMns  Air  Transport 
Division  DME-700  Distance  Measuring 
Equipment 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  Rockwell 
International/Collins  Air  Transport 
Division  (Collins)  DME-700  distance 
measuring  equipment  (DME)  installed 
on  certain  aircraft.  The  proposed  action 
would  require  modifying  these  DME 
units  to  ensure  that  they  are  functioning 
properly.  The  Federal  Aviation 
Administration  (FAA)  has  received 
several  reports  of  the  affected  DME  units 
failing  to  process  and  update  distance 
outputs,  and  establishing  a  continuous 
restart  mode  upon  power  application, 
which  prevents  distance  information 
from  being  provided  to  the  flight 
management  computer  system.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  improper 
operation  of  this  equipment,  which 
could  result  in  navigational  errors. 


DATES:  Comments  must  be  received  on 
or  before  April  9, 1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  FAA,  Central  Region, 
Oflice  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  92-CE-60- 
AD,  room  1558,  601  E.  12tb  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  is  discussed 
in  this  proposed  AD  may  be  obtained 
from  Rockwell  International/Collins  Air 
Transport  Ehvision,  400  Collins  Road, 
NE.;  Cedar  Rapids,  Iowa  52498.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATtON  CONTACT:  Mr. 
Roger  A.  Souter,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office. 
1801  Airport  Road,  room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209;  Telephone  (316)  946-4134; 
Facsimile  (316)  946-4407. 
SUPPLEMENTARY  MFORMATIGN: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  prop>osed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  92-CE-6(>-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  orNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 


FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  92-CE-60-AD,  room 
1558,  601  E.  12th  Street.  Kansas  City, 
Missouri  64106. 

Discussion 

The  FAA  has  received  several  reports 
of  improper  operation  of  Collins  DME- 
700  distance  measuring  equipment 
(DME).  These  DME  units  are  installed 
on,  but  not  limited  to,  the  following 
airplanes: 


Mamitacturer 

Models 

Boeing  

McOonneR  Dougm 

Alfbos  

B/37.  B747-400,  B767 
MO  80.  MO  11. 
A320. 

This  equipment  measures  the  slant- 
range  (line-of-sight)  distance  from 
aircraft  to  ground  stations  and  provides 
continuous  distance  information  to  the 
flight  management  computer  system  for 
high-acciu-acy  position  fixing. 

Reports  indicate  that  the  following 
conditions  are  occurring:  (1)  The  DME 
unit  fails  to  process  and  update 
Aeronautical  Radio,  Inc.  (ARINC)  429 
distance  outputs  (referred  to  as 
"sleeping  DME");  and  (2)  The  DME  unit 
establishes  a  continuous  restart  mode 
upon  power  application  (referred  to  as 
"deaf  DME"),  which  prevents 
continuous  distance  information  from 
being  provided  to  the  flight  management 
computer  system.  If  not  detected  and 
corrected,  improper  operation  (sleeping 
or  deaf  DME's)  of  the  DME-700  distance 
measuring  units  could  result  in 
navigational  errors. 

Collins  has  issued  the  following 
service  bulletins  (SB):  (1)  SB  20, 
revision  1,  DME-700-34-20,  dated 
August  30, 1991,  which  specifies 
procedures  for  incorporating  a 
modification  that  prevents  "sleeping 
DME's";  and  (2)  SB  24,  DME-700-34- 
24,  dated  May  15,  1992;  SB  25,  DME- 
700-34-25,  dated  November  11, 1992; 
and  SB  26,  DME-700-34-26,  dated 
October  21, 1992,  which  specify 
procedures  for  incorporating 
modifications  that  prevent  "deaf 
DME's". 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  to  correct  the  unsafe 
condition. 

Since  the  condition  described  is  likely 
to  exist  or  develop  in  other  Collins 
DME-700  distance  measuring 
equipment  of  the  same  type  design 
installed  in  aircraft,  the  proposed  AD 
would  require  modifying  these  DME 
units  to  ensure  that  they  are  functioning 
properly.  The  proposed  actions  would 
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be  acx»mpbshed  in  acoordance  with  the 
service  bulletins  described  above. 

The  condition  specified  1^  this 
proposed  AD  concerning  the  Collins 
DME-700  distance  measuring 
equipment  is  not  caused  by  actual  hours 
time-in-service  (TIS)  of  the  airplane  that 
the  equipment  is  installed  in.  There  is 
no  correlation  between  improper 
operation  of  the  equipment  and  the  age 
or  number  of  times  the  equipment  is 
utilized.  Based  on  this,  the  compliance 
time  of  the  proposed  AD  is  presented  in 
calendar  time  instead  of  hours  TIS. 

The  FAA  estimates  that  651  airplanes 
(1.302  DME-700  units)  in  the  U.S. 
registry  would  be  affected  by  the 
proposed  AD,  that  it  would  take 
approximately  7  workhours  per  airplane 
(3.5  workhours  per  unit)  to  accomplish 
the  proposed  action,  and  that  the 
average  labor  rate  is  approximately  $55 
an  hour.  Parts  would  be  provided  by  the 
manufacturer  at  no  cost  to  the  owner/ 
operator.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$250,635. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibihties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  impHcations  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"AOOflCSSES". 

List  af  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Ajnendraent 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  Part  39  of  the  Federal  Aviation 
Regulations  as  follows: 


PART  39-nAIRWORTHINESS 
DIRECTIVES 

The  authority  citation  for  part  39 
continues  to  nad  as  follows: 

ABtberitT:  49  U.SXL  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 


S  39.1 3    [# 

2.  Section  39.13  is  amended  by 
adding  the  following  new  AD: 

RockwvU  Inlernatiaaal/Colliiis  Air 
Transport  Division 

Docket  Na  93-<X-60-AD. 

Apf^icabdity:  DME-700  distance 
measuring  equipment  (serial  numben  1 
through  4247)  (pert  numbers  622-4540-020, 
622-4540-021.  622-4540-120,  and  622- 
4540-121).  that  are  installed  on,  but  not 
limited  to,  the  following  model  airplanes  (all 
serial  numbers),  certificated  in  any  categocy: 


Mwnitacturer 

Models 

Boehig  „ -... 

McDonnel  Douglas 

AWkis  -   

B737,  B747-400,  8767. 
MO  80.  MO  11. 

A320. 

Note  1:  The  modifications  required  by  this 
AD  have  been  or  will  be  incorporated  during 
production  beginning  with  serial  number 
4248. 

Compliance:  Required  within  tlie  next  12 
calendar  months  after  the  effective  date  of 
this  AD,  unless  already  accomplished. 

To  prevent  improper  operation  of  these 
DME  units,  which  could  result  in 
navigational  etTOTS.  accomplish  the 
following: 

(a)  Ensure  that  Aeronautical  Radio,  Inc. 
(ARINC)  429  distance  outputs  are  processed 
and  updated  by  modifying  the  distance 
measuring  equipment  in  accordance  with  the 
Accomplishment  Instructions  section  of 
CoUins  Service  Bulletin  (SB)  20,  revision  1, 
DME-70a-34-20,  dated  August  30, 1991. 

(b)  Ensure  proper  initialization  by 
modifying  tlie  distance  measuring  equipment 
in  accordance  with  the  Accomplishment 
Instructions  section  of  CoUins  SB  24,  DME- 
700-34-24,  dated  May  15, 1992,  or  CoUins 
SB  25.  DME-700-34-25,  dated  November  11. 
1992;  and  Collins  SB  26.  DME-700-34-26. 
dated  October  21, 1992. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  tiiat 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office.  1801  Airport  Rond, 
Room  100,  Mid-Continent  Airport.  Wichita, 
Kansas  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  ihen  send  it  to  the  Manager. 
Wichita  Aircraft  Certification  OfBce. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  km  the  Wichita  Airoraft 
Certification  Office. 


(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  documents  refBned 
to  herein  upon  request  to  Rockwell 
International/Collins  Air  Transport  Ehvislon, 
400  CoUiits  Road,  NE.;  Cedar  Rapids,  Iowa 
52498;  or  may  examine  these  documents  at 
the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Coimsel,  Room  1558, 601  B. 
12th  Street.  Kansas  City.  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on  )anuary 
14, 1993. 
MickariK.D>y. 

Acting  Manager,  Snxdl  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc  93-1621  Filed  1-22-93;  8:45  am) 

BIUJNO  COOE  4«10-13-U 


ENVlRONyENTAL  PROTECTION 
AGENCY 

40  CFR  Part  76 
[AO-Fm.-4555-«] 

Acid  Rain  Program;  Nitrogen  Oxldaa 
ErolMkm  Raduction  Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTKM:  Extension  of  public  comment 

period. 

SUMMARY:  The  EPA  is  extending  the 
comment  period  on  its  proposed  rula  on 
the  Acid  Rain  Nitrogen  Oxides  Emission 
Reduction  Program.  The  Extension  was 
requested  by  the  Clasa  of  '85  Regulatory 
Response  Group. 

DATES:  The  comment  period  on  this 
proposed  rule  is  extended  until 
February  8, 1993. 

ADDRESSES:  Ck)mments.  Comments 
should  be  submitted  (in  duplicate,  if 
possible)  to:  Air  Dodtet  Section  (A- 
131),  Attention,  Docket  No.  A-fl2-15, 
U.S.  Environmental  Protection  Agency, 
401  M  StiwtrSW.,  Washington,  DC 
20460.  Docket  Docket  No.  A-92-15, 
containing  supporting  information  used 
in  developing  the  proposed  rule,  is 
available  for  public  inspection  and 
copying  between  8:30  a.m.  and  3:30 
p.m.,  Monday  through  Friday,  at  EPA's 
Air  Docket  Section,  Waterside  Mall, 
room  1500, 1st  Floor,  401  M  Street.  SW., 
Washington,  DC  20460.  A  reasonable  fee 
may  be  charged  for  copying.  Additional 
data  and  information  pertaining  to  the 
proposed  rule  may  be  found  in  Docket 
No.  A-90-39. 

FOR  RiRTHEfl  H4F0RMATK)N  CONTACT: 
Doris  Price,  Chief,  Technology  and 
Information  Systems  Section,  at  (202) 
233-9067,  Source  Assessment  Branch, 
Acid  Rain  Division  (6204J),  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW..  Washington,  IX  20460. 
SUPPLGNBirART  MFORMATHM:  EPA 
issued  a  proposed  rule  on  November  25, 


Federal  RegUter  /  Vol.  58,  Na  14  /  Monday.  January  25,  1993  /  Proposed  Rules 


5931 


1992  (57  FR  55632)  that  would 
implement  the  initial  phase  of  section 
407  of  the  Clean  Air  Act  ("the  Act")  by 
establishing  nitrogen  oxides  (NOJ 
emission  limitations  for  certain  coal- 
fired  utility  units,  as  specified  in  section 
407(b)(1),  and  other  requirements  and 
procedures  for  all  coal-fired  utility  units 
subject  to  N0»  emission  limitation 
requirements  under  Phase  I  or  Phase  II 
of  the  Acid  Rain  Program.  The  comment 
period  of  the  proposed  rule  was 
scheduled  to  expire  on  January  25, 
1993,  however.  EPA  is  extending  the 
comment  period  for  an  additional  14 
days  until  February  8,  1993.  This 
exlension  is  at  the  request  of  the  Class 
of  '85  Ragulatory  Response  Group, 
which  is  an  informal  coalition  of  27 
electric  utilities. 

Dated:  January  15, 1993. 
Eileen  B.  Claussen, 

Director,  Office  of  Atmospheric  Programs. 
(FR  Doc.  93-1672  Filed  1-22-93;  8:45  am] 

BILLING  CODE  8S«0-S»-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1023  and  1162 
[Ex  Parte  Na  MC-100  (Sut>4to.  6)] 
Single  State  Insurance  Registration 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  is  proposing 
to  revise  its  regulations  pertaining  to 
registration  by  motor  carriers  with 
States.  The  Commission  is  acting 
pursuant  to  the  requirements  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991.  The  proposed 
regulations  will  replace  a  multi-State 
motor  vehicle  and  operating  authority 
registration  system  with  a  simplified, 
single-State  insurance-based  registration 
system'. 

DATES:  Comments  must  be  submitted  by 
February  24, 1993. 

ADDRESSES:  The  original  and  10  copies 
of  comments  identified  as  such  and 
referring  to  Ex  Parte  No.  MC-100  (Sub- 
No.  6)  must  be  sent  to:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  H.  Schwartz.  (202)  927-5316  or 
Richard  B.  Felder.  (202)  927-5610  (TDD 
for  hearing  impaired:  (202  927-5721). 
SUPPt.EMENTARY  INFORMATION:  Section 
4005  of  Title  IV  of  the  hitermodal 
Surface  Transportation  Efficiency  Act  of 


1991  significantly  amended  49  U.S.C, ' 
11506 — Registration  of  Motor  Carriers 
by  a  State.  The  new  law.  at  49  U.S.C 
11506(c)(1)  requires  that  the 
Commission  prescribe  amendments  to 
the  regulations  governing  the  existing 
registration  system.  The  Commission 
must  replace  the  existing  multi-State 
motor  vehicle  and  operating  authority 
registration  system  with  a  simphfied, 
single-State  insurance-based  registration 
system.  The  present  regulations  are 
codified  at  49  CFR  part  1023  and  49 
CFR  1162.7  and  1162.8. 

In  a  decision  served  May  8, 1992.  and 
an  Advance  Notice  of  Proposed 
Rulemaking  published  at  57  FR  20072- 
20073  on  May  11, 1992,  the  Commission 
examined  the  new  law  and  requested 
the  public  to  participate  in  the 
formulation  of  revised  regulations.  The 
Commission  now  is  proposing 
regulations  drafted  in  light  of  the 
comments  received  from  the  insurance 
and  trucking  industries.  State  regulatory 
agencies,  and  other  interested  parties. 

The  attached  proposed  regulatory  text 
does  not  include  proposed  rules 
concerning  the  insurance  receipts  that 
the  registration  States  will  issue  motor 
carriers.  The  Commission  is  considering 
alternate  regulations  in  this  area,  as 
follows: 

First  Alternative 

Section  1023.5    Insurance  Receipts 

(a)  On  compliance  by  a  motor  carrier 
with  the  aiuiual  or  supplemental 
registration  requirements  of  §  1023.4  of 
this  Part,  the  registration  State  must 
issue  the  carrier  a  receipt  reflecting  that 
the  carrier  has  filed  the  required  proof 
of  insurance  and  paid  fees  in 
accordance  with  the  requirements  of 
that  section. 

(1)  The  receipt  must  be  in  the  form 
appended  to  this  Part  and  must  contain 
information  identifying  the  carrier  and 
specifying  the  total  amount  of  fees  paid. 
Supplemental  receipts  need  contain 
only  information  relating  to  their 
underlying  supplemental  registrations. 
Receipts  may  not  contain  information 
regarding  numbers  of  vehicles  declared 
and/or  States  of  operation. 

(2)  [Reserved) 

(b)  Receipts  issued  pursuant  to  a  filing 
made  during  the  annual  registration 
period  specified  in  §  1023.4(b)(2)  must 
be  issued  by  the  10th  day  of  December 
of  the  year  preceding  the  registration 
year.  AH  other  receipts  must  be  issued 
by  the  20th  day  following  the  date  of 
filing  of  a  fully  acceptable  supplemental 
registration  application.  All  receipts  and 
authorized  copies  shall  expire  on  the 
31st  day  of  December  of  the  registration 
year  for  which  they  were  issued. 


(c)  A  carrier  is  permitted  to  operate  its 
motor  vehicles  only  in  those 
participating  States  with  respect  to 
which  it  has  paid  appropriate  fees. 

(d)  A  motor  carrier  may  make  copies 
of  receipts  to  the  extent  necessary  to 
comply  with  the  provision  of  paragraph 
(e)  of  this  section.  However,  it  may  not 
alter  a  receipt  or  a  copy  ofa  receipt 

(e)  A  motor  carrier  must  maintain  in 
each  of  its  motor  vehicles  a  copy(ies)  of 
its  receipts(s),  indicating  that  it  has  filed 
the  required  proof  of  insurance  and  paid 
the  required  fees. 

(0  A  motor  carrier  may  transfer  its 
copies  of  its  receipts  between  its  motor 
vehicles  or  from  vehicles  taken  out  of 
service  to  their  replacement  vehicles. 
However,  it  may  not  operate  more  motor 
vehicles  in  a  participating  State  than  the 
number  with  respect  to  which  it  has 
paid  fees. 

(g)  The  driver  of  a  motor  vehicle  must 
present  a  copy(ies)  of  a  receipt(s)  for 
inspection  by  any  authorized 
govenunent  personnel  on  reasonable 
demand. 

(h)  No  registration  State  shall  require 
decals,  stamps,  cab  cards,  or  any  oUier 
means  of  registering  or  identifying 
specific  vehicles  operated  by  a  motor 
carrier. 

Second  AltematiTe 

Section  1023.5    Insurance  Receipts 

(a)  On  compliance  by  a  motor  carrier 
with  the  annual  or  supplemental 
registration  requirements  of  §  1023.4  of 
this  part,  the  registration  State  must 
issue  the  carrier  a  receipt  reflecting  that 
the  carrier  has  filed  the  required  proof 
of  insurance  and  paid  fees  in 
accordance  with  the  requirements  of 
that  section.  The  registration  State  also 
must  issue  a  number  of  official  copies 
of  the  receipt  equal  to  the  number  of 
motor  vehicles  for  which  fees  have  been 
paid. 

(1)  The  receipt  and  official  copies 
must  be  in  the  form  appended  to  this 
part  and  must  contain  information 
identifying  the  carrier  and  specifying 
the  number  of  vehicles  declared  and 
amounts  of  fees  paid  with  respect  to 
each  participating  State.  Supplemental 
receipts  and  official  copies  need  contain 
only  information  relating  to  their 
underlying  supplemental  registrations. 

(i)  On  request,  a  registration  State 
must  issue  without  charge,  in  place  of 
receipts  and  official  copies  representing 
multiple  filings,  unified  receipts  and 
official  copies  containing  the 
information  pertaining  to  cdl  annual 
and/or  supplemental  registrations 
covering  a  particular  registration  year. 

(ii)  [Reserved] 

(2)  [Reserved] 
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(b)  Receipts  and  official  copies  of 
receipts  issued  pursuant  to  a  filing  made 
during  the  annual  registration  period 
specified  in  §  1023.4(b)(2)  of  this  part 
must  be  issued  by  the  10th  day  of 
December  of  the  year  preceding  the 
registration  year.  All  other  receipts  and 
official  copies  must  be  issued  by  the 
20th  day  following  the  date  of  filing  of 

a  fully  acceptable  supplemental 
registration  application.  All  receipts  and 
official  copies  shall  expire  on  the  31st 
day  of  December  of  the  registration  year 
for  which  they  were  issued. 

(c)  A  motor  carrier  may  not  copy  or 
alter  a  receipt  or  an  official  copy  of  a 
receipt. 

(d)  A  carrier  is  permitted  to  operate  its 
motor  vehicles  only  in  those 
participating  States  with  respect  to 
which  it  has  paid  appropriate  fees,  as 
indicated  on  the  receipts  and  official 
copies  of  receipts. 

(e)  A  motor  carrier  must  maintain  in 
each  of  its  motor  vehicles  an  official 
copy(ies)  of  its  receipt(s)  indicating  that 
it  has  filed  the  required  proof  of 
insurance  and  paid  appropriate  fees  for 
each  State  in  wnich  it  operates. 

(0  A  motor  carrier  may  transfer  its 
official  copies  of  its  receipts  between  its 
motor  vehicles  or  bom  vehicles  taken 
out  of  service  to  their  replacement 
vehicles.  However,  it  may  not  operate 
more  motor  vehicles  in  a  participating 
State  than  the  number  with  respect  to 
which  it  has  paid  fees. 

(g)  The  driver  of  a  motor  vehicle  must 
present  an  official  copy(ies)  of  a 
receipt(s)  for  inspection  by  any 
authorized  government  personnel  on 
reasonable  demand. 

(h)  A  motor  carrier  may  apply  to  its 
registration  State  for  the  replacement  of 
a  lost  or  stolen  receipt(s)  or  official 
copy(ies)  of  a  receipt(s).  An  application 
for  such  replacement  must  be 
accompanied  by  an  affidavit  detailing 
the  facts  supporting  it.  Within  10  days 
following  the  receipt  of  such  an 
application,  the  registration  State  must 
issue  replacements  without  charge. 

(i)  No  registration  State  shall  require 
deca's,  stamps,  cab  cards,  or  any  other 
means  of  registering  or  identifying 
specific  vehicles  operated  by  a  motor 
carrier. 

As  seen,  under  one  rule,  a  registration 
State  would  issue  a  single  receipt  that 
a  carrier  would  copy  to  the  extent 
necessary.  Under  the  alternate  rule,  a 
registration  State  would  issue  a  receipt 
and  the  necessary  numbers  of  official 
copies,  which  a  motor  carrier  would  not 
be  permitted  to  reproduce.  The 
Commission  specifically  requests 
comments  addressing  the  two 
alternatives.  ■' 


In  addition,  the  Commission  still  is 
considering  proposals  for  the  two  new 
forms  that  the  rules  will  require:  one  to 
be  used  for  annual  and  supplemental 
registration  applications,  and  the  other 
to  be  used  for  receipts.  The  Commission 
requests  commentors  to  submit 
suggested  forms  consistent  with  the 
proposed  and  contemplated  rules. 

Ine  Commission  invites  interested 
parties  to  submit  comments  focusing  on 
new  issues  raised  as  well  as  any  matters 
left  imresotved.  The  Commission 
encourages  parties  that  are  in  agreement 
to  submit  joint  filings. 

Additional  information  is  contained 
in  the  Commission's  decision.  To  obtain 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Office  of  the 
Secretary,  room  2215,  Interstate 
Commerce  Commission,  Washington, 
DC  20423.  Telephone:  (202)  927-7428. 
(Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
927-5721.) 

Environmental  and  Energy 
Considerations 

We  preliminarily  conclude  that  the 
proposed  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  5  U.S.C.  605(b),  we 
preliminarily  conclude  that  our 
proposed  action  in  this  proceeding  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  purpose  of  our  action  is  to 
reduce  a  regulatory  burden.  The 
economic  impact  on  small  entities,  if 
any,  will  be  to  reduce  administrative 
costs  and  is  not  Ukely  to  be  significant 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects 

49  CFR  Part  1023 

Insurance,  Motor  carriers.  Surety 
bonds. 

49  CFR  Part  1162 

Administrative  practice  and 
procedure,  Motor  carriers. 

Decided:  January  13, 1993. 

By  the  Commissioa,  Chairman  Philbin, 
Vice  Chairman  McDonald,  Commissioners 
Simmons,  Phillips,  and  Walden.  Vice 
Chairman  McDonald  commented  with  a 
separate  expression.  Commissioner  Simmons 
dissented  in  part  with  a  separate  expression. 
Commissioner  Walden  did  not  participate  in 
the  disposition  of  this  proceeding. 
Sidney  L.  Strickland,  Jr., 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  Title  49,  Chapter  X,  Parts 


1023  and  1162  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
as  follows: 

1.  Part  1023  is  proposed  to  be  revised 
to  read  as  follows: 

PART  102»-STANDAR()S  FOR 
REGISTRATION  WITH  STATES 

Sec. 

1023.1  Definitions. 

1023.2  Participation  by  States. 

1023.3  Selection  of  registration  State. 

1023.4  Requirements  for  registration. 

1023.5  Insurance  receipts.  IReserved] 

1023.6  Registration  State  accounting. 

1023.7  Violations  unlawful;  criminaJ 
peiuilties  and  civil  sanctions. 

Authority:  49  U.S.Q  10321  and  11506;  5 
U.S.Q  553. 

S  1023.1    DeflnMons. 

(a)  The  Commission.  The  Interstate 
Commerce  Commission. 

(b)  Motor  carrier  and  carrier.  A  person 
authorized  to  engage  in  the 
transportation  of  passengers  or  property, 
as  a  conunon  or  contract  carrier,  in 
interstate  or  foreign  commerce,  imder 
the  provisions  of  49  U.S.C.  10922. 
10923,  or  10928. 

(c)  Motor  vehicle.  A  self-propelled  or 
motor  driven  vehicle  operated  by  a 
motor  carrier  in  interstate  or  foreign 
commerce  under  authority  issued  by  the 
Commission. 

(d)  State.  A  State  of  the  United  States 
or  the  District  of  Columbia. 

S  1023.2    Participation  by  States. 

(a)  A  State  is  eligible  to  participate  as 
a  registration  State  and  to  receive  fee 
revenue  only  if: 

(1)  As  of  January  1, 1991,  it  charged 
or  collected  a  fee  for  a  vehicle 
identification  stamp  or  a  number 
pursuant  to  the  provisions  of  the 
predecessor  to  this  Part:  and 

(2)  It  continuously  participates  in  the 
registration  program  beginning  (with  the 
effective  date  of  these  regulations). 

(b)  An  eligible  State  that  intends  to 
cease  participating  in  the  registration 
program  must  publish  notice  of  its 
intention  by  the  1st  day  of  July  of  the 
year  preceding  the  registration  year  in 
which  it  will  cease  participating. 

f  1023.3    Selection  of  regietratlon  State. 

(a)  Each  motor  carrier  required  to 
register  and  pay  filing  fees  must  select 
a  single  participating  State  as  its 
registration  State.  The  carrier  must 
select  the  State  in  which  it  maintains  its 
principal  place  of  business,  if  such  State 
is  a  participating  State.  A  carrier  that 
maintains  its  principal  place  of  business 
outside  of  a  participating  State  must 
select  the  State,  or  one  of  the  States,  to 
which  it  will  pay  the  largest  amount  of 
fees  during  the  next  registration  year. 
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(b)  A  carrier  may  not  change  its 
registration  State  unless  it  changes  it 
principal  place  of  business  or  its 
registration  State  ceases  pmrticipating  in 
the  program,  in  which  case  the  carrier 
must  select  a  registration  State  for  the 
next  registration  year  imder  the 
standards  of  paragraph  (a)  of  this 
section. 

(c)  A  carrier  must  give  notice  of  its 
selection  to  the  State  commission  of  its 
selected  registration  State,  and.  if 
pertinent,  the  State  commission  of  its 
prior  registration  State,  as  soon  as 
practicable  after  it  has  made  its 
selection.  If  it  is  not  feasible  to  give 
notice  by  the  1st  day  of  October  of  the 
year  preceding  the  next  registration 
year,  the  carrier  may  continue  to  use  its 
prior  registration  State,  if  any.  for  the 
next  registration  year. 

(d)  A  carrier  must  give  notice  of  its 
selection  to  its  insurer  or  insurers  as 
soon  as  practicable  after  it  has  made  its 
selection. 

S 1 023.4    Requirements  for  registration. 

(a)  Except  as  provided  in  paragraph 
(e)(1)  of  this  section  with  regard  to  a 
carrier  operating  imder  temporary 
authority,  only  a  motor  carrier  holding 
a  certificate  or  permit  issued  by  the 
Commission  imder  49  U.S.C.  10922  or 
10923  shall  be  required  to  register  imder 
these  standards. 

(b)  A  motor  carrier  operating  in 
interstate  or  foreign  commerce  in  one  or 
more  participating  States  under  a 
certificate  or  permit  issued  by  the 
Commission  shall  be  required  to  register 
annually  with  a  single  registration  State, 
and  sudn  registration  shall  be  deemed  to 
satisfy  the  registration  requirements  of 
all  participating  States. 

(1)  The  registration  year  will  be  the 
calendar  year. 

(2)  A  carrier  must  file  its  annual 
registration  application  between  the  1st 
day  of  October  and  the  20th  day  of 
November  of  the  year  preceding  the 
registration  year.  A  carrier  that  intends 
to  commerce  operating  during  the 
current  registration  year  may  register  at 
any  time,  but  it  must  do  so  before  it 
commences  operating. 

(3)  The  registration  application  must 
be  in  the  form  appended  to  this  part  and 
must  contain  the  information  and  be 
accompanied  by  the  fees  specified  in 

Earagraph  (c)  of  this  section.  There  will 
B  no  prorating  of  fees  to  account  for 
partial  year  operations. 

(4)  A  carrier  that  has  changed  its 
registration  State  since  its  last  filing 
must  identify  the  registration  State  with 
which  it  previously  filed. 

(c)  A  motor  carrier  must  file  the 
following  with  its  registration  State: 


(1)  Copies  of  its  certificates  and/or 
permits.  A  carrier  must  supplement  its 
filing  by  submitting  copies  of  any  new 
operating  authorities  as  they  are  issued. 
Chnce  a  carrier  has  submitted  copies  of 
its  authorities,  it  may  thereafter  satisfy 
the  filing  requirement  by  certifying  that 
the  copies  are  on  file.  A  carrier  may, , 
Mrith  the  permission  of  its  registration 
State,  submit  a  summary  of  its  operating 
authorities  in  lieu  of  copies  if 
submitting  copies  would  be  undufy 
burdensome.  A  carrier  granted 
emergency  temporary  authority  or 
temporary  authority  naving  a  duration 
of  120  days  or  less  is  not  reouired  to  file 
evidence  of  such  authority,  but  it  must 
otherwise  comply  with  the  requirements 
of  this  section; 

(2)  A  copy  of  its  proof  of  public 
Uability  security  submitted  to  and 
accepted  by  the  Commission  under  49 
CFR  part  1043  or  a  copy  of  an  order  of 
the  Commission  approving  a  public 
Uability  self-insurance  application  or 
other  public  liability  security  or 
agreement  under  the  provisions  of  that 
part.  A  carrier  must  supplement  its 
filings  as  necessary  to  ensure  that 
current  information  is  on  file.  Once  a 
carrier  has  submitted  a  copy  of  its  proof 
or  order  of  the  Commission,  it  may 
thereafter  satisfy  the  filing  requirement 
by  certifying  that  it  has  done  so  and  that 
is  security,  self-insurance,  or  agreement 
remains  in  effect; 

(3)  A  copy  of  its  designation  of  an 
agent  or  agents  for  service  of  process 
submitted  to  and  accepted  by  the 
Commission  under  49  CFR  part  1044.  A 
carrier  must  supplement  its  filings  as 
necessary  to  ensure  that  current 
information  is  on  file.  Once  a  carrier  has 
submitted  a  copy  of  its  designation,  it 
may  thereafter  satisfy  the  filing 
requirement  by  certifying  that  its 
designation  is  on  file;  and 

(4j  A  fee  for  the  filing  of  proof  of 
insurance.  In  support  of  such  fee,  the 
carrier  must  submit  the  following 
information: 

(i)  The  number  of  motor  vehicles  it 
intends  to  operate  in  each  participating 
State  during  the  next  registration  year; 

(ii)  The  per  vehicle  fee  each  pertinent 
participating  State  charges,  which  fee 
must  equal  the  fee,  not  to  exceed  $10, 
that  such  State  collected  or  charged  as 
of  November  15, 1991; 

(iii)  The  total  fee  due  each 
participating  State;  and 

(iv)  The  total  of  all  fees  specified  in 
paragraph  (c)(4)(iii)  of  this  section. 

(d)  A  carrier  must  make  such 
supplemental  filings  at  any  time  during 
the  registration  year  as  may  be  necessary 
to  specify  additional  vehicles  and/or 
States  of  operation  and  to  pay  additional 
tees. 


(e)  The  chargiiig  or  collection  of  any 
fee  that  is  not  in  eocordaDoe  with  the  fae 
system  established  above  is  deemed  a 
burden  on  interstate  commerce. 

(f)  A  motor  carrier  must  submit  to  its 
insurer  of  insurers  a  copy  of  the 
supporting  information,  including  any 
supplemental  information,  filed  with  its 
registration  State  under  paragraph  (c)(4) 
of  this  section. 

(g)  To  the  extent  any  State  registration 
requirement  imposes  obligations  in 
exoeas  of  those  specified  in  this  Part,  the 
requirement  is  an  unreasonable  burden 
on  transportation  within  the 
Commission's  jurisdiction  under  49    ' 
U.S.C.  10521(a). 

I1023.S    Insufsnce  reoetpte.  [Tlaaerved] 

1 1023  J    Registration  Stats  accounting. 

(a)  A  participating  State  must,  on  or 
before  the  last  day  of  each  month, 
allocate  and  remit  to  each  other 
participating  State  the  appropriate 
portion  of  the  fee  revenue  registrants 
submitted  during  the  preceding  month. 
Each  remittance  must  be  accompanied 
by  a  supporting  statement  identifying 
registrants  and  specifying  the  number  of 
motor  vehicles  for  which  each  registrant 
submitted  fees.  A  participating  State 
must  submit  a  report  of  "no  activity"  to 
any  other  participating  State  for  which 
it  collected  no  fees  during  any  month. 

(b)  A  participating  State  must 
maintain  recorids  of  fee  revenue  received 
bom  and  remitted  to  each  other 
participating  State.  Such  records  must 
specify  the  fees  received  from  and 
remitted  to  each  participating  State  with 
respect  to  each  motor  carrier  registrant. 
A  participating  State  must  retain  such 
records  for  a  minimum  of  4  years. 

(c)  A  participating  State  must  keep 
records  (>ertaining  to  each  of  the  motor 
carriers  for  which  it  acts  as  a  registration 
State.  The  records  must,  at  a  minimum, 
include  copies  of  annual  and 
supplemental  registration  applications 
containing  the  information  required  by 

§  1023.4(c).  A  registration  State  must 
retain  all  such  records  for  a  minimum 
of  4  years. 

f  1023.7    Violations  unlawful;  criminal 
penalties  and  ^tt  sanctiona. 

Any  violation  of  the  provisions  of 
these  standards  is  unlawful.  Nothing  in 
these  standards  shall  be  construed  to 
prevent  a  State  fiom  imposing  criminal 
penalties  or  civil  sanctions  upon  any 
person  or  organization  violating  any 
provision  of  them. 
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PART  1162— TEMPORARY 
AUTHORITY  (TA)  AND  EMERGENCY 
TEMPORARY  AUTHORiTY  (ETA) 
PROCEDURES  UNDER  49  U.S.C.  10928 

2.  The  authority  citation  for  part  1162 
continues  to  read  as  follow; 

Authority:  49  U.S.C  10321;  10928;  5 
U.S.Q  559. 

§1162.7  and  1162.8.    (RamovMq 

3.  Sections  1162.7  and  1162.8  are 
removed. 

IFR  Doc  93-1779  Filed  1-22-93;  8:45  am] 
BiuMG  cooe  Ttm-ei-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  docunients  other  than  mles  or 
proposed  mles  that  are  appitcable  to  the 
public.  Notices  of  hearings  arxl  investigations, 
committee  meetings,  agerKy  decisions  and 
rulings,  deiegatioru  of  auttiortty,  filing  of 
petitions  and  applications  and  agerx:y 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Attained  Harvest  Closure,  Federal 
Subsistence  Hunting  Season,  Alaska 
Game  Management  Unit  5(A)— Moose 

AGENCY:  Forest  Service,  USDA;  and  Fish 
and  Wildlife  Service,  Interior. 
action:  Notice. 

SUMMARY:  The  Federal  subsistence 
hunting  season  for  moose  on  Federal 
public  lands  in  the  portion  of  Game 
Management  Unit  (GMU)  5(A)  west  of 
the  Dangerous  River  has  been  closed. 
Title  Vin  of  the  Alaska  National  Interest 
Lands  Conservation  Act  requires  the 
Secretary  of  the  Interior  and  the 
Secretary  of  Agriculture  to  assure  the 
continued  viability  of  fish  and  wildlife 
populations  in  the  implementation  of 
title  Vm  mandates.  Federal  subsistence 
management  regulations  at  36  CFR 
242.25(m)(5)  and  50  CFR  100. 
25(m)(5)— Moose,  provide  for  closure  of 
this  season  after  the  harvest  quota  has 
been  reached.  The  moose  harvest  quota 
has  reached  the  maximum  acceptable 
level. 

EFFECTIVE  DATE:  October  26, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
U.S.  Fish  and  Wildlife  Service, 
Subsistence  Office,  1011  E.  Tudor  Road, 
Anchorage,  Alaska  99503;  telephone 
(907)  271-2326.  National  Forest  System, 
Norman  R.  Howse,  Assistant  Director  for 
Subsistence,  USDA,  Forest  Service, 
Alaska  Region,  P.O.  Box  21628,  Juneau, 
Alaska  99802-1628,  telephone  (907) 
586-8890. 

SUPPUMENTARY  INFORMATION:  Pursuant 
to  Subsistence  Management  Regulations 
for  Public  Lands  in  Alaska  at  50  CFR 
100.25(m)(5)  and  36  CFR  242.25(m)(5)— 
Moose,  the  Federal  subsistence  hunting 


season  is  closed  on  Federal  public  lands 
in  that  portion  of  GMU  5(A)  west  of  the 
Dangerous  River.  The  regulations  state 
"The  season  will  be  closed  in  that 
portion  west  of  the  Dangerous  River 
when  30  bulls  have  been  taken  in  that 
area."  The  maximum  acceptable  number 
of  30  moose  have  been  harvested  from 
that  area.  Therefore,  the  Federal 
subsistence  himting  season  on  Federal 
public  lands  in  GK^  5(A)  west  of  the 
Dangerous  River  is  closed  to  moose 
hunting  effective  October  26, 1992. 
Curtis  V.  McVee, 
Chair.  Federal  Subsistence  Board. 
Michael  A.  Barton, 

Regional  Forester,  USDA — Forest  Service. 
(PR  Doc.  93-1597  Filed  1-22-93;  8:45  am] 

BHOJNO  COOC  4310-6S-H 


Federal  Subsistence  Caribou  Hunt 
Opening,  Galena  Area,  Alaska  Game 
Management  Unit  21(D) 

AGENCY:  Forest  Service,  USDA;  and  Fish 
and  Wildlife  Service,  Interior. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Subsistence 
Board  has  opened  a  temporary  winter 
season  for  subsistence  caribou  hunting 
on  Federal  pubUc  land  in  that  portion 
of  Game  Management  Unit  (GMU)  21(D) 
north  of  the  Yukon  River  and  east  of  the 
Koyukuk  River.  The  temporary  season 
opens  on  November  11, 1992,  and  will 
extend  through  March  31, 1993.  Title 
vm  of  the  Alaska  National  Interest 
Lands  Conservation  Act  requires  the 
Secretary  of  the  Interior  ana  the 
Secretary  of  Agriculture  to  assure  the 
continued  viabihty  of  fish  and  wildlife 
populations  in  the  implementation  of 
title  vm  mandates.  Federal  subsistence 
management  regulations  at  36  CFR 
242.25  and  50  CFR  100.25,  Subsistence 
Taking  of  Wildlife,  call  for  a  temporary 
winter  season  to  be  announced  only 
when  sufficient  animals  from  the 
Western  Arctic  Caribou  Herd  are 
present. 

EFFECTIVE  DATE:  November  11, 1992. 
FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Fish  and  Wildlife  Service,  Subsistence 
Office,  1011  E.  Tudor  Road,  Anchorage, 
Alaska  99503;  telephone  (907)  271- 
2326.  Koyukuk/Nowitna  National 
Wildlife  Refuge,  Galena,  Alaska; 
telephone  (907)  656-1231. 
SUPPt^MENTARY  INFORMATION: 
Subsistence  Management  Regulations 


for  Public  Lands  in  Alaska.  50  CFR 
100.25  and  36  CFR  242.25,  Subsistence 
Taking  of  Wildlife,  provide  for  a 
temporary  winter  caribou  hunt  in  GMU 
21(D)  north  of  the  Yukcm  Rivw  and  east 
of  the  Koyukuk  River,  with  the  dates  to 
be  announced  by  the  Federal 
Subsistence  Board.  Dates  are  not 
included  in  the  regulations  in  order  to 
afford  managers  the  flexibility  to  open 
the  season  only  when  sufficient  animals 
from  the  Western  Arctic  Caribou  Herd 
.  are  present.  The  intent  is  to  provide 
harvest  opportunities  to  harvest  caribou 
bom  the  expanding  Western  Arctic 
Caribou  Herd  without  risking 
overharvest  of  caribou  from  the  smaller 
Galena  Moimtains  Caribou  Herd  whidi 
is  resident  to  the  same  general  area. 
Large  numbers  of  Western  Arctic 
caribou  have  now  moved  into  GMU 
21(D)  from  the  northwest  and 
outnumbOT  the  Galena  Mountains 
caribou  in  sufficient  numbers  to  provide 
adequate  protection.  Therefore,  a 
temporary  winter  season  will  open  on 
November  11, 1992  and  extend  no  later 
than  March  31, 1993.  If  the  Western 
Arctic  caribou  leave  the  area,  the  season 
may  be  closed  prior  to  March  31, 1993. 
The  bag  limit  is  two  caribou  in  addition 
to  any  caribou  harvested  during  the 
August  10-September  30  season.  Only 
rural  residents  of  GMU  21(D)  west  of  the 
Koyukuk  and  Yukon  rivers  and  rural 
residffiits  of  GMU's  22(A),  22(B),  23.  24, 
and  26(A)  are  eligible  to  participate  in 
the  Federal  season. 
Curtis  V.  McVee. 
Chair,  Federal  Subsistence  Board. 
Michael  A.  Barton, 

Regional  Forester,  USDA-Forest  Service. 
(PR  Doc.  93-1603  Filed  1-22-93;  8:45  am] 
■iLUNa  cooe  ote-as-M 


COMMISSION  ON  CIVIL  RIGHTS 

Montana  Advisory  Committee;  Agenda 
and  Notice  of  Public  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Rules  and 
Regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Montana  Advisory  Committee  to  the 
Commission  will  be  held  from  12:30 
p.m.  until  3:30  p.m.  on  Friday,  Febniary 
12, 1993,  at  the  Sheraton  Hotel,  27 
North  27th  Street,  Billings,  Montana 
59101.  The  purpose  of  the  meeting  is  to 
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discuss  current  issues,  review  the 
Committee's  ourent  project  and  plan 
future  activities. 

Persons  desiring  additional 
information  should  contact  Committee 
Chairperson,  Donald  Dupuis.  or  William 
F.  MiUdrow,  Director  of  the  Rocky 
Mountain  Regional  Division.  (303)  866- 
1040  (TDD  303-866-1049).  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  sovices  of  a 
sign  lai^uage  interpreter,  should 
contact  the  Regional  Division  at  least 
five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuai'^t  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Wacfaingtoo.  DC.  ^nuary  12. 1983. 
CmnUm'Hmyj, 

Chief,  Be^nal  Progruiiu  Coordination  Unit. 
IFR  Doc.  93-1679  Filed  1-22-93.  8:45  ami 
aajJNQ  cooc  oss-ot-M 


DEPARTMENT  OF  COMMERCE 

Agency  Fonns  Under  Review  by  the 
Office  of  Management  and  Budget 

D(X  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  follo«ving  proposals  for 
collectioo  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  US.C.  Chapter  35). 

Agency:  International  Trade 
Administration  (TTA). 

Title:  Information  Services  Order 
Form. 

Agency  Fonn  Number:  rTA-4096P. 

OMB  Approval  Number:  0625-0143. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  1,366  hours. 

Number  of  Respondents:  7,659. 

Avg  Hours  Per  Response:  Ranges 
between  5  minutes  and  1  hour. 

Needs  and  Uses:  ITA's  U.S.  and 
Foreign  Commercial  Service  District 
Offices  offer  their  clients  Department  of 
Commerce  programs,  market  research, 
and  services  to  enable  clients  to  begin 
exporting  or  to  expand  existing 
exporting  efforts.  Specific  information  is 
required  in  order  to  determine  the 
client's  interests  and  needs.  This 
information  collection  is  designed  to 
elicit  such  data  and  allow  the  District 
Office  trade  specialists,  serving  as 
export  counselors  to  the  firms,  to  make 
knowledgeable  recommendations  on 
which  services  or  programs  would  best 
help  a  variety  of  cuants  to  meet 
individual  goals. 

Affected  Public:  Stale  or  local 
govenuneats:  burinasias  or  other  for- 


profit  institutions:  Federal  agencies  or 
employees;  small  businesses  or 
organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer.  Gary  Waxman. 
(202)  395-7340,  Room  3208,  New 
Executive  Office  Building,  Washington, 
D.C.  20503. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Titie:  Northeast  Region  Dealer 
Purfdiases  and  Trip  Interview  Family  of 
Forms. 

Agency  Form  Numbers:  NOAA  88-30, 
NOAA  88-142. 

OMB  Approval  Number:  0648-0229. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  1,756  hours. 

Number  of  Respondents:  1.041 
(Number  of  responses  per  respondent 
ranges  between  14  and  52). 

Avg  Hours  Per  Response:  Ranges 
between  2  and  30  minutes. 

Needs  and  Uses:  Information  obtained 
through  the  use  of  these  forms  (catch, 
effort,  area  fished,  value,  etc.)  is 
necessary  for  stock  and  economic 
assessments,  monitoring  the  impact  of 
fishing  regulations,  development  of 
Fishery  Management  Plans  for 
conservation  and  management  of  the 
nation's  fisheries  resources  in  the 
Atlantic. 

Affected  Public:  Individuals: 
businesses  or  other  for-profit 
institutions;  small  businesses  or 
organizations. 

Frequency:  On  occasion,  weekly,  by 
fishing  trip. 

Respondent's  Obligation:  Voluntary 
for  some  fisheries:  mandatory  for  others. 

OMB  Desk  Officer  Ron  Minsk,  (202) 
395-3084.  Room  3019.  New  Executive 
Office  Building.  Washington,  D.C. 
20503. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Qearance  Officer,  (202)  482- 
3271.  Department  of  Commerce,  Room 
5327, 14th  and  Constitution  Avenue, 
N.W.,  Washington,  D.C  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
to  the  appropriate  OMB  Desk  Officer 
listed  above. 

Dated.  |anuary  15. 1993. 
Edward  MiduJa, 

DepartmenHd  Forms  Oeanmce  Officer.  Offict 

of  Management  and  Organisation. 

IFR  Doc.  93-1646  Filed  1-22-93-,  8.-4S  ami 


Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 
(OMB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

Agency:  International  Trade 
Administration. 

Title:  Matchmaker  Trade  Delegations: 
Quality  Assurance  and  End-of-Event. 
Surveys. 

Form  Numbers:  Agency— IT  A  4106P 
and  ITA  4120P  OMB— 0625-0203. 

Type  of  Request  Revision  of  an 
Approved  Collection  of  Information. 

Burden:  480  respondents:  80  reporting 
hours. 

Average  Hours  Per  Response:  10 
minutes. 

Needs  and  Uses:  The  International 
Trade  Administration's  U.S.  and 
Foreign  Commercial  Service  (US&FCS), 
Export  Promotion  Services,  Trade 
Events  Division  develops  and  operates 
12  Matchmaker  trade  delegations 
annually  with  an  average  of  20 
delegates.  The  Quality  Assurance 
Survey  is  completed  10  months  after  the 
Matchmaker  events  has  taken  place.  The 
End-of-Event  Survey  is  completed 
immediately  after  the  Matchmaker  event 
has  taken  place  at  the  US&FCS  overseas 
posts.  These  surveys  are  used  to 
evaluate  the  overall  effectiveness  of  the 
Matchmaker  program  in  meeting 
participants'  overseas  marketing 
objectives  over  the  long-term.  The 
information  collected  by  US&FCS  will 
be  used  for  program  evaluation  and 
strategic  planning. 

Affected  Public:  Business  or  other  for- 
profit  and  small  business  or 
organizations. 

Frequency:  On  occasion. 

Respondents  Obligation:  Voluntary. 

OMB  Desk  Officer:  Gary  Waxman, 
(202)  395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer.  Edward  Michals,  (202)  482- 
3271,  Department  of  Commerce,  room 
5327, 14th  and  Constitution  Avenue, 
NW..  Washington,  EX:  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Gary  Waxman.  OMB  Officer,  room  3208 
New  Executive  Office  Building, 
Washington.  DC  20503. 

Dated:  January  19. 1993. 
Edward  Midiab. 

Departmentai  deoraace  Officer.  Office  of 
Managament  and  OrganJzatioa. 
IFR  Doc.  93-1713  Filed  1-22-93:  6:45  mn] 
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Bureau  of  Export  Administration 

Sensors;  Technical  Advisory 
Committee;  Notice  of  Closed  Meeting 

A  meeting  of  the  Sensors  Technical 
Advisory  Committee  will  be  held 
February  10, 1993,  9  a.m.,  in  the  Herbert 
C.  Hoover  Building,  room  1617M(2), 
14th  Street  &  Pennsylvania  Avenue, 
NW.,  Washington,  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  with  respect  to 
technical  questions  that  affect  the  level 
of  export  controls  applicable  to  sensors 
and  related  equipment  and  technology. 

The  Committee  will  meet  only  in 
Executive  Session  to  discuss  matters 
properly  classified  under  Executive 
Order  12356,  dealing  with  the  U.S.  and 
COCOM  control  program  and  strategic 
criteria  related  thereto. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  February  5, 1992, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C,  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10(  a)(l)  and  (a)(3),  of  the 
Federal  Advisory  Committee  Act.  The 
remaining  series  of  meetings  or  portions 
there(!>f  will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  clot;e  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Centr&I  Reference  and  Records 
Inspection  Facility,  room  6628,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  For  further  information, 
contact  Lee  Ann  Carpenter  on  (202) 
482-2583. 

Datod:  January  15, 1993. 
Betty  Anne  Ferrell, 

Director,  Technical  Advisory  Committee  Staff. 
IFR  Doc.  93-1647  Filed  1-22-93;  8:45  am) 
BILUNO  CO0€  3610-DT-M 


Telecommunications  Equipment; 
Technical  Advisory  Committee;  Notice 
of  Partially  Closed  Meeting 

A  meeting  of  the  Telecommunications 
Equipment  Technical  Advisory 
Committee  will  be  held  February  11, 
1993,  9:30  a.m.,  in  the  Herbert  C. 
Hoover  Building,  room  1617M(2),  14th 
&  Pennsylvania  Avenue,  NW., 
Washington,  DC.  The  Committee 
advises  the  Office  of  Technology  and 
Policy  Analysis  on  technical  questions 
that  affect  the  level  of  export  controls 


applicable  to  telecommunications  and 
related  equipment  and  technology. 

Agenda:  General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Approval  of  minutes. 

3.  Presentation  of  papers  or  comments 
by  the  pubUc. 

4.  Other  business. 

Executive  Session 

5.  Discussion  of  matters  properly 
classified  under  Executive  Order  12356, 
dealing  with  the  U.S.  and  COCOM 
control  program  and  strategic  criteria 
related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Lee  Ann  Carpenter,  Technical  Support 
Staff.  ODAS/EA/BXA,  Room  1621,  U.S. 
Department  of  Commerce,  14th  & 
Pennsylvania  Ave.,  NW.,  Wa.shington, 
DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  February  5, 1992, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classiSed 
materials  listed  in  5  U.S.C,  552b(c)(l) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10  (a)(1)  and  (a)(3),  of  the 
Federal  Advisory  Committee  Act.  The 
remaining  series  of  meetings  or  portions 
thereof  will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  room  6628,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  For  further  information  or 
copies  of  the  minutes,  contact  Lee  Ann 
Carpenter  on  (202)  482-2583. 

Dated:  January  15, 1993. 
Betty  Anne  Ferrell, 

Director,  Technical  Advisory  Committee  Unit. 
jFR  Doc.  93-1648  Filed  1-22-93;  8:45  am] 
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Transportation  and  Related 
Equipment;  Technical  Advisory 
Committee;  Notice  of  Open  Meeting 

A  meeting  of  the  Transportation  and 
Related  Equipment  Technical  Advisory 
Committee  will  be  held  February  18, 
1993,  9:30  a.m.  at  the  Herbert  C  Hoover 
Building,  Room  1617-M2, 14th  Street  k 
Constitution  Avenue.  NW..  Washington. 
DC.  The  Committee  advises  the  Office  of 
Technology  and  Policy  Analysis  with 
respect  to  technical  questions  which 
affect  the  level  of  export  controls 
applicable  to  transportation  and  related 
equipment  or  technology. 

Agenda:  General  Session 

1.  Opening  Remarks  by  the  Chairman 
or  Commerce  Representative. 

2.  Introduction  of  Members  and 
Visitors. 

3.  Election  of  Chairman. 

4.  Presentation  of  Papers  or 
Comments  by  the  Public. 

5.  Briefing  by  the  Regulations  and 
Procedures  Technical  Advisory 
committee  (formerly  the  MCTL  TAC). 

6.  Discussions  of  recent  revisions  to 
the  Export  Admin.  Regulations. 

7.  Discussion  of  recent  revisions  to 
the  ITAR. 

The  meeting  will  be  open  to  the 
public  and  a  limited  number  of  seats 
will  be  available.  To  the  extent  time 
permits,  members  of  the  public  may 
present  oral  statements  to  the 
Committee.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting.  However,  in  order  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  you 
forward  your  public  presentation 
materials  two  weeks  prior  to  the 
meeting  to  the  below  listed  address: 
U.S.  Department  of  Commerce/BXA, 
OfRce  of  Deputy  Assistant  Secretary  for 
Export  Administration,  14th  & 
Constitution  Avenue,  NW.,  Room  1621, 
Washington,  DC  20230. 

For  further  information  or  copies  of  the 
minutes,  please  call  (202)  482-2583. 
Dated:  January  15, 1993. 

Betty  A.  Ferrell, 

Director,  Technical  Advisory  Committee  Unit, 
Office  of  the  Deputy  Assistant  Secretary  for 
Export  Administration. 
IFR  Doc.  93-1649  Filed  1-22-93;  8:4S  am] 
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National  Ooaanic  and  Atmoapharic 
Adminiatratkm 

Coastal  Zona  Managamant:  Fadaral 
Consistency  Appeal  by  Henry  Crosby 
From  an  Obiaction  by  tt)a  State  of 
Soutif  CaroHna 

AGBCV:  National  Ooeanic  and 

Atmospheric  Administration. 

Coounerca. 

ACTXM:  Notice  of  decision. 

On  December  29, 1992,  the  Secretary 
of  Commerce  (Secretary)  issued  a 
decision  in  the  consistency  appeal  of 
Henry  Crosby  (Appellant).  The 
Appellant  had  applied  to  the  U.S.  Army 
Corps  of  Engineers  (Corps)  for  a  permit 
under  section  404  of  the  Clean  Water 
Act  to  place  fill  material  in  a  wetland 
for  the  purpose  of  constructing  an 
impoundment  and  installing  a  water 
control  structure  in  Colleton  County, 
South  Carolina.  In  conjunction  with  the 
Federal  permit  application,  the 
Appellant  submitted  to  the  Corps  a 
certification  that  the  proposed  activity  is 
consistent  with  the  State's  federally 
approved  Coastal  Management  Program 
(CMP).  The  South  Carolina  Coastal 
Council  (State),  the  State  of  South 
Carolina's  coastal  management  agency, 
reviewed  the  certification  pursuant  to 
section  307(c)(3)(A)  of  the  Coastal  Zone 
Management  Act  of  1972,  as  amended 
(CZMA).  16  U.S  C.  1456(c)(3)(A). 

On  September  8, 1989.  the  State 
objected  to  the  Appellant's  consistency 
certification  for  the  proposed  project  on 
the  ground  that  the  proposed  project  is 
not  in  accordance  with  the  State's  CMP 
policies  and  objectives  of  providing  for 
the  protection  of  wildlife  and  fisheries 
resources  from  significant  negative 
impacts  and  productive  freshwater 
wetlands  from  significant  permanent 
aheration.  Under  CZMA  section 
307(c)(3)(A)  and  15  CFR  930.131,  the 
State's  consistency  objection  precludes 
the  Corps  from  issuing  a  permit  for  the 
activity  unless  the  Secretary  finds  that 
the  activity  is  either  consistent  with  the 
objectives  or  purposes  of  the  CZMA 
(Ground  I)  or  necessary  in  the  interest 
of  national  security  (Ground  II).  The 
Appellant  based  his  appeal  on  Ground 

Upon  consideration  of  the 
information  submitted  by  the  Appellant, 
the  State  and  interested  Federal 
ageocies,  the  Secretary  made  the 
following  findings  pursoant  to  15  CFR 
930.121(b):  The  Appellant's  proposed 
project  would  adversely  affect  the 
natural  resources  of  the  coastal  zone  by 
permanently  altering  wetlands,  thus 
causing  loss  of  normal  functions  and 
values.  The  proposed  project  would 


therefore  cause  adverse  effects  on  the 
resources  of  the  coastal  zone,  when 
performed  separately  or  in  conjunction ' 
with  other  activities,  substantial  enough 
to  outweigh  its  minimal  contribution  to 
the  national  interest.  Accordingly,  the 
proposed  project  is  not  consistent  with 
the  objectives  or  purposes  of  the  CZMA. 
Because  the  Appellant's  proposed 
project  failed  to  satisfy  all  of  the 
requirements  of  Ckound  I,  the  Secretary 
did  not  override  the  State's  objection  to 
the  Appellant's  consistency 
certification.  Consequmitly,  the 
proposed  project  may  not  be  permitted 
by  Federal  ageocies.  Copies  of  (he 
decision  may  be  obtained  from  the 
contact  person  listed  below. 
FOR  AOOmONAL  MFORMATION  CONTACT: 
Mary  O'Donnall,  Attorney-Adviser, 
OHice  of  the  Assistant  General  Counsel 
for  Ocean  Services.  National  Oceanic 
and  Atmospheric  Administration,  U.S. 
Department  of  Commerce.  1825 
Connecticut  Avenue,  NW.,  suite  603, 
Washington,  DC  20235,  (202)  606-4200. 

(Federal  Dofnestic  Assistance  Catalog  No. 
lt.419  CoasUl  Zone  ManagemeDt  Program 
Assistance] 

Dated:  January  14. 1993. 
fame*  W.  Breiuuii. 
Acting  General  Counsel. 
IFR  Doc.  9J-1743  Filed  1-22-93;  •:45  ami 

BtLUNC  COOC»10-0«-H 


Coastal  Zona  Management:  Federal 
Consistency  Appeal  by  the 
Municipality  of  Barcaloneta  From  an 
Objection  by  the  Puerto  Rico  Planning 
Board 

AGENCY:  National  Ooeanic  and 

Atmospheric  Administration, 

Commerce. 

ACTION:  Notice  of  dismissal. 

On  or  about  June  4, 1990,  the 
Municipality  of  Barceloneta  (Appellant) 
filed  an  appeal  with  the  Secretary  of 
Commerce  (Secretary)  pursuant  to 
section  307(cK3KA)  of  the  Coastal  Zone 
Management  Act  of  1972  (CZMA),  as 
amended  16  U.S.C.  1451  et  seq.,  and  the 
Department  of  Commerce's 
implementing  regulations  at  15  CFR  part 
930.  subpart  H.  The  Appellant  had 
applied  to  the  U.S.  Army  Corps  of 
Engineers  (Corps)  for  a  permit  to 
channelize  a  portion  of  the  Rio  Grande 
de  Manati  as  part  of  a  flood  control 
project  and  to  dredge  6,233.607  cubic 
meters  of  malarial  to  create  a  marina 
within  the  Hacienda  La  Esperanza 
Natural  Reserve,  Puerto  Rico.  In 
conjunction  with  the  Federal  permit 
application,  the  Appellant  submitted  to 
the  Corps  for  review  by  the  Puerto  Rico 
Planning  Board  (PRPB).  the 


CommoQwealth  of  Puerto  Rico's  coastal 
management  agency,  under  section 
307(c)(3)(A)  of  the  CZMA,  a  certification 
that  the  proposed  activity  is  consistent 
with  Puerto  Rico's  Federally-approved 
Coastal  Management  Program  (CMP). 
On  April  30. 1990,  the  PRPB  objected  to 
the  Appellant's  consistency  certification 
for  the  proposed  project  on  the  ground 
that  it  would  have  significant,  negative 
impacts  on  the  ecological  systems 
within  the  Hacienda  La  Esperanza 
Natural  Reserve. 

The  Appellant  requested  dismissal  of 
its  appeal,  and  the  PRPB  had  no 
objection  to  the  dismissal  of  the  appeal. 
Accordingly,  the  Appellant's 
consistency  appeal  has  been  dismissed. 
The  Appellant  may  not  file  another 
appeal  from  the  PRPB's  objection  to  its 
permit  applicatioa. 

FOR  AOOmONAL  MPOfMATION  CONTACT: 
Margo  E.  Jackson.  Assistant  General 
Counsel  for  Ocean  Services,  National 
Oceanic  and  Atmospheric 
Administration,  U.S.  Department  of 
Commerce,  1825  Connecticut  Avenue, 
NW..  suite  603.  Washington.  DC  20235. 
(202) 606-4200. 

IFederal  Domestic  Assistance  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Assistance] 

Dated:  January  14, 1993. 
Jams  W.  Brennui, 
Acting  General  Counsel. 
|FR  Doc.  93-1744  FUed  1-22-93;  8:45  am] 

BHXMG  CODE  3SI0-eS-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Man-Made 
Fiber,  Silk  Blend  and  Ottier  Vegetabia 
Ht>er  Textiles  and  Textile  Products 
Produced  or  Manufactured  In  the 
Peopie'a  Republic  of  Bangladesh; 
Correction 

January  19. 1993. 

On  page  60175  of  the  Federal  Register 
published  on  December  18, 1992  (57  FR 
60175),  second  column,  first  paragraph, 
line  2,  change  "F^ruary  1,  1993 
through  January  31, 1994"  to  "February 
1. 1992  through  January  31. 1993." 
J.  Hayden  Boyd, 

Acting  Chainnan.  Committee  far  the 
Implementation  of  Textile  Agreements. 
IFR  Doc  93-1712  Filed  1-22-93;  8:45  am) 
muma  coot  »tt-im-f 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurwnent  List  PropoMd  Additiont 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to 
proauvment  list. 

summary:  The  Committee  has  received 
proposals  to  add  to  the  procurement  list 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

COMMENTS  MUST  BE  RECCIVEO  ON  OR 
BEFORE:  February  24, 1993. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Beverly  Milkman  (703)fi03-7740. 

SUPPt^MENTARY  WFORMATKW:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 

[)rocure  the  commodities  and  services 
isted  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  api>ear  to  have 
a  severe  adverse  impact  on  the  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  whidi  would  accomphsh 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 


services  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  imderlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
commodities  and  services  to  the 
Procurement  List  for  production  by  the 
nonprofit  agency  listed: 

ConuBodiliM 

Cover,  Protective,  Life  Preserver 
4220-00-92&-9463  timi  -0470 
Nonpnsfit  Agency;  BESS  Indu»trie$,  We«t 

Hartford,  Connecticut 
Insulation  Tape,  Electrical 
597(MX>-4 19-4  290 
^  Nonprofit  Agency;  Raleigh  Lions  Clinic  for 

the  Blind,  Ina,  Raleigh,  North  Carolina 
Compound,  Comjsion  Preventive 
8030-00-524-9487 
8030-00-251-5046 
8030-00-251-5049 
8030-00-213-3279 
8030-00-262-7358 
Nonprora  Agency:  The  Lighthouse  for  the 

Blind,  Berkeley,  Missoiiri 

Service* 

Janitorial/Custodial,  Department  of 

Transportation,  FAA,  Air  Traffic  Control 
Tower,  Murphy  Terminal  Building, 
Bradley  International  Airport,  Windsor 
Locks,  Connecticut.  Nonprofit  Agency: 
Human  Resources  Unlimited,  Inc., 
Springfield,  Virginia. 

janitorial/Custodial,  Federal  Building,  U.S. 
Post  OfTice  and  Courthouse.  515  Murray 
Street,  Alexandria,  Louisiana.  Nonprofit 
Agency:  Louisiana  Industries  for  the 
Disabled,  Inc.,  Baton  Rouge,  Louisiana. 

Janitorial/Custodial.  Flight  Service  Station. 
Lewistown,  Montana.  Nonprofit  Agency: 
Regional  Services  for  South,  Central  and 
Eastern  Montana,  Inc.,  Billings,  Montana. 

Order  Processing,  GSA.  Northeast 

Distribution  Center,  Burlington,  New 
Jersey.  Nonprofit  Agency:  Bestwork 
Industries  for  the  Blind,  Ina.  Westmont. 
New  Jersey. 

Beverly  L.  Milkman, 

Executive  Director. 

IFR  Doa  93-1725  Filed  1-22-93;  8:45  am] 

BNJJNG  COOe  6«aO-3>-M 


Procurement  U«t  Addition  and 
Deletion* 

AGENCY:  Committee  for  Purdiase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Addition  to  and  deletions  bom 
procurement  lisL 

SUMMARY:  This  action  adds  to  the 
procurement  list  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and 


deletes  from  the  procurement  list 
commodities  preiviously  furnished  by 
such  agencies. 

EFFECTIVE  DATE:  February  24, 1993. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  On 
November  30  and  December  4, 1992,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (55  FR  56569  and 
57425)  of  proposed  additions  to  and 
deletions  from  Procurement  List: 

Addition 

After  consideration  of  the  material 
presented  to  it  concerning  capabiUty  of 
qualified  woikshops  to  provide  the 
service,  fair  market  price,  and  impact  of 
the  addition  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  service  listed  below 
is  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  Eactors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46— 48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  service  is 
hereby  added  to  Procurement  List: 
Janitorial/Grounds  Maintenance,  U.S. 
Army  Reserve  Center.  4722  McArdle 
Road,  Corpiu  Christ! ,  Texas. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effiective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 

Deletiom 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  listed 


5960 


Federal  Register  /  Vol.  58,  No.  14  /  Monday,  January  25.  1993  /  Notices 


below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

Accordingly,  the  following 
commodities  are  hereby  deleted  from 
the  Procurement  List: 
Shirt,  Women's 

8410-01-104-7948 

8410-01-224-6125 

Beverly  L.  Milkman. 

Executive  Director . 

IFR  Doc.  93-1726  Filed  1-22-93;  845  ami 

BOXING  COOC  «3«-33-H 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Coffee,  Sugar  and  Cocoa  Exchange 
Proposed  Futures  and  Futures  Options 
on  Cheddar  Cheese  and  Nonfat  Dry 
Milk 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  and  option 

contracts. 

summary:  The  Coffee,  Sugar  and  Cocoa 
Exchange  (CSCE  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  in  cheddar  cheese  futures  and 
nonfat  dry  milk  futures  and  options  on 
those  two  ftitures.  The  Director  of  the 
Division  of  Economic  Analysis  (Division 
of  the  Commission,  acting  pursuant  to 
the  authority  delegated  by  Commission 
Regulation  140.96.  has  determined  that 
publication  of  the  proposals  for 
comment  is  in  the  public  interest,  will 
assist  the  Commission  in  con.sidering 
the  views  of  interested  persons,  and  is 
consistent  with  the  purposes  of  the 
Commodity  Exchange  Act. 
DATES:  Comments  must  be  received  on 
or  before  February  24, 1993. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington.  DC  20581. 
Reference  should  be  made  to  the  CSCE 
futures  and  options  on  cheddar  cheese 
or  nonfat  dry  milk. 
FOR  FURTHER  INFORMATMX  CONTACT: 
Please  contact  Frederick  Linse  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581,  telephone  202- 
254-7303. 

SUPPlfMENTARY  INFORMATION:  Copies  of 
the  terms  and  conditions  will  be 
available  for  inspection  at  the  OHice  of 
the  Secretariat,  Commodity  Futures 


Trading  Commission,  2033  K  Street, 
NW..  Washington,  DC  20581.  Copies  of 
the  terms  and  conditions  can  be 
obtained  through  the  Office  of  the 
Secretariat  by  mail  at  the  above  address 
or  by  phone  at  (202)  254-6314. 

Other  materials  submitted  by  the 
CSCE  in  support  of  the  applications  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI.  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's  ' 

headquarters  in  accordance  with  17  CFR 
145  7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  CSCE,  should  send  such  comments 
to  Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street,  NW..  Washington.  DC  20581  by 
the  specified  date. 

Issued  in  Washington,  DC,  on  January  15, 
1993. 

Gerald  D.  Gay, 
Director. 
IFR  Doc.  93-1562  Filed  1-22-93:  845  ami 

BtLUNG  COOC  C351-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Army  Science  Board;  Meeting 

In  accordance  with  section  10(o){2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 

Name  of  Committee:  Army  Science  Board 
lASB). 

Date  of  Meeting:  10-11  February  1993. 

Time  of  Meeting:  0800-1700,  each  day. 

Place:  Ft.  Belvoir,  Virginia. 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Panel  on  "Space  Systems  and  Future  Army 
Operations"  will  meet  for  discussions 
focussed  on  current  operational  concepts, 
space  simulations,  integrated  planning,  and 
associated  technologies.  This  meeting  will  be 
closed  to  the  public  in  accordance  with 
section  552b.(c)  of  title  5,  U.S.C.,  specifically 
subparagraph  (1)  thereof  and  title  5,  U.S.Q 
appendix  2,  subsection  10(d).  The  classified 
and  non-classified  information  to  he 
discussed  will  be  so  inextricably  intertwined 
so  as  to  preclude  opening  any  portion  of  the 
meeting.  The  ASB  Administrative  Officer, 


Sally  Warner,  may  be  contacted  for  further 

infonnatlon  (703)  695-0781. 

Sally  A.  Warner. 

Administrative  Officer,  Army  Science  Board. 

IFR  Doc.  93-1680  Filed  1-22-93;  8:45  am) 

BOUNG  CODE  3710-OB-M 

Corps  of  Engineers,  Department  of  the 
Army 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  for  a 
Proposed  Municipal  Water  Supply 
Project,  Central  City,  Colorado 

AGENCIES:  U.S.  Army  Corps  of 
Engineers,  U.S.  Bureau  of  Land 
Management,  U.S.  Forest  Service. 
ACTION:  Notice  intent. 

SUMMARY:  The  City  of  Central.  Colorado 
proposes  to  construct  a  new  water 
supply  and  storage  project  to 
supplement  the  water  supply, 
transmission,  and  storage  facilities 
currently  serving  the  city.  The  Corps  of 
Engineers  has  received  a  letter  of  intent 
from  Central  City  stating  that  it  intends 
to  submit  an  application  for  a  permit 
pursuant  to  section  404  of  the  Clean 
Water  Act  for  construction  of  the 
proposed  project.  Construction  of  the 
pipeline  would  also  require  a  Special 
Use  Permit  from  the  U.S.  Forest  Service 
for  construction  on  Araapahoe  National 
Forest  lands  and  a  Hight-of-Way  from 
the  U.S.  Bureau  of  Land  Management 
for  construction  on  public  lands.  Both 
the  U.S.  Forest  Service  and  U.S.  Bureau 
of  Land  Management  actions  would  be 
pursuant  to  the  Federal  Land  Policy  and 
Management  Act. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Questions  about  the  proposed  action 
and  Draft  EIS  can  be  answered  by: 
Candace  M.  Thomas,  Planning  Division. 
U.S.  Army  Corps  of  Engineers,  215 
North  17th  Street,  Omaha,  Nebraska 
68102-4978.  Telephone:  402-221-4885 
SUPPLEMENTARY  INFORMATION:  Section 
404  of  the  Clean  Water  Act  (33  U.S.C. 
1344)  authorizes  the  Secretary  of  the 
Army,  acting  through  the  Chief  of 
Engineers,  to  issue  permits  for  the 
discharge  of  dredged  or  Hll  material  into 
the  waters  of  the  United  States  at 
specified  disposal  sites.  The  Federal 
Land  Policy  and  Management  Act 
authorizes  the  U.S.  Forest  Service  and 
Bureau  of  Land  Management  to  approve 
certain  uses  of  public  lands  in 
accordance  with  the  resource 
management  plans  developed  for 
management  of  those  lands. 

Although  the  Qty  has  not  yet  applied 
for  a  404  permit,  its  tentatively  preferred 
alternative  consists  of  a  70-foot-high 
dam  in  chase  Gulch,  located  in  the 


Federal  Register  /  Vol.  58,  No.  14  /  Monday,  January  25.  1993  /  Notices 


S061 


northwest  V«  of  Section  2.,  T.3S., 
R.73W.,  Gilpin  County.  Colorado.  In 
addition,  a  pump  station  would  be 
included  immediately  below  the  dam 
and  a  pipeline  to  the  existing  raw  water 
supply  pipeline  owned  by  the  city.  The 
reservoir  would  be  supplied  with  water 
from  the  city's  existing  raw  water 
collection  system  during  the  peak  runoff 
period  and  with  water  diverted  from 
North  Clear  Creek.  Storage  capacity 
would  be  600  acre-feet. 

The  City  has  racentlv  experienced 
significant  commercial  growth  since  the 
introduction  of  limited  stakes  gaming  in 
October  1991.  This  growth  has  brou^t 
corresponding  increases  in  the  demand 
for  raw  and  treated  water  for  all 
municipal  purposes.  Thus  far,  the  Qty 
has  constructed  a  new  water  treatment 
facility  and  water  storage  tank,  has 
replaoad  or  upgraded  its  entire  water 
distribution  system,  has  adopted  several 
water  conservation  measures,  and  has 
pursued  other  water  acquisition 
measures.  In  addition,  the  City  has 
placed  a  moratorium  on  issuing  new 
building  permits  in  the  city.  Despite 
these  measures,  the  existing  water 
supply  is  insufficient  to  meet  projected 
future  demand. 

Alternatives  to  the  tentatively 
preferred  project  identified  to  date 
include: 

1.  Construction  of  a  diversion  in  Clear 
Creek  in  the  vicinity  of  Idaho  Springs 
and  construct  a  raw  water  transmission 
line  along  various  possible  routes. 
Included  in  each  Clear  Creek  alternative 
is  either  new  construction,  expansio;i, 
or  acquisition  of  existing  storage  rights 
in  the  Clear  Creek  Basin. 

2.  Construct  one  or  more  smaller 
reservoirs  in  Eureka  Gulch  and/or  New 
York  Gulch  together  with  a  raw  water 
transmission  line,  diversion  structure 
and  pump  station  on  either  North  Clear 
Creek  or  the  main  stem  of  Clear  Creek. 

3.  Construct  a  raw  water  transmission 
line  from  the  James  Peak  and  Echo  Lake 
storage  facilities  (owned  by  the  City  of 
Central]  in  the  South  Bolder  Creek 
drainage  basin  to  the  City's  existing 
treatment  plant  located  in  Eureka  Gulch. 

4.  Construct  with  one  or  more  public 
or  private  water  suppliers  in  the  Clear 
Creek  drainage  basin  for  a  treated  or  raw 
water  supply  and  construct  a 
transmission  line  to  the  City's  existing 
treatment  plant  located  in  Eureka  Gulch. 

5.  Develop  ground  water  resources  in 
the  North  Clear  Creek  Basin  with  the 
necessary  pipelines  to  the  City's  Eureka 
Gulch  treatment  plant. 

6.  Construct  one  or  serveral 
configurations  and  capacities  for  the 
Chase  Gulch  Reservoir  project. 

7.  No  Federal  action. 


<*     The  proposed  public  involvement 
program  involves  a  widely  publicized 
public  scoping  meeting,  as  well  as  an 
agency  scoping  meeting,  to  solicit 
public  input  on  issues,  studies  needed, 
alternatives  to  be  evaluated,  and  other 
related  matters.  Written  comments  will 
also  be  requested.  Due  to  the  relatively 
short  time  period  between  scoping 
meetings  and  the  anticipated  public 
release  of  the  Draft  EIS,  additional 
public  involvement  will  focus  on 
coordination  with  the  cooperating 
agencies  and  other  interested  agencies, 
the  applicant  and  other  locals.  Central 
City's  monthly  city  council  meetings 
will  also  serve  as  a  forum  for  public 
involvement. 

Significant  issues  identified  thus  far 
include  indirect  and  secondary  impacts 
of  development  associated  with  the 
water  supply  project,  particularly  on  the 
Historic  Landmark  status  of  the  area. 

Other  applicable  and  pertinent 
environmental  review  and  consultation 
requirements  will  be  undertaken 
simultaneously  with  the  NEPA  process, 
including  requirements  of  the 
Endangered  Species  Act,  Fish  and 
WildUfe  Coordination  Act.  Clean  Water 
Act,  National  Historic  Preservation  Act. 
Protection  of  Wetlands,  Qean  Air  Act, 
and  others. 

The  Draft  Environmental  Impact 
Statement  is  anticipated  to  be  made 
available  to  the  public  in  the  late  spring 
1993. 

Kenneth  L.  Denlsa, 
Army  Federal  Register  Liaison  Officer. 
IFR  Doc.  93-1681  Filed  1-22-93;  8:45  ami 

BILUNQ  CODE  3710-«>-H 


Department  of  tlw  Navy 

CNO  Executive  Panel;  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (U.S.C. 
app.  2),  notice  is  hereby  given  that  the 
Chief  of  Naval  Operations  (CNO) 
Executive  Panel  Stealth  and  Steahh 
Countermeasures  Task  Force  will  meet 
February  11-12,  1993,  from  9  a.m.  to  4 
p.m..  at  the  Center  for  Naval  Analyses, 
Alexandria,  Virginia.  This  session  will 
be  closed  to  the  publia 

The  purpose  of  this  meeting  is  to 
evaluate  U.S.  Navy  requirements  for 
stealth  and  stealth  countermeasures 
systems.  The  entire  agenda  for  the 
meeting  will  consist  of  discussions  of 
key  issues  related  to  stealth,  stealth 
countermeasures,  and  related 
intelligence.  These  matters  constitute 
classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  and,  are  in  fad. 


properly  classified  pursuant  to  such 
Executive  order.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  public  interest  requires 
that  all  sessions  of  the  meeting  be  closed 
to  the  public  because  they  will  be 
concerned  with  matters  listed  in  section 
552b(c)(l)  of  title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact:  Judith  A.  Holden. 
Executive  Secretary  to  the  CNO 
Executive  Panel,  4401  Ford  Avenue, 
room  601,  Alexandria.  Virginia  22302- 
0268,  telephone  (703)  756-1205. 

Dated:  ^nuu7 13, 19f»3. 
Michael  P.  Rummal. 

LCDR.  lAGC,  USN.  Federal  Register  Liaisoa 

Officer. 

IFR  Doc  93-1664  Filed  1-22-03;  8:45  ami 

nUJNG  COOC  m»-AE-f 


CNO  Exacutiva  Panal;  Cloaad  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2),  notice  is  hereby  given 
that  the  Chief  of  Naval  Operations 
(CNO)  Executive  Panel  will  meet 
February  16-19, 1993,  from  8K)0  a.m.  to 
5:00  p.m.,  in  Alexandria,  Virginia.  All 
sessions  will  be  closed  to  the  public. 

The  purpose  of  this  meeting  is  to 
review  maritime  issues  as  they  impact 
national  security  policy  and 
requirements.  The  entire  agenda  of  the 
meeting  will  consist  of  discussions  of 
key  issues  regarding  task  force 
deliberations,  intelligence,  military  roles 
and  missions,  and  future  security 
environment.  These  matters  constitute 
classified  information  that  is 
specifically  authorized  by  Executive 
order  to  be  kept  secret  in  the  interest  of 
national  defense  and  are,  in  fact, 
properly  classified  pursuant  to  such 
Executive  order.  Accordingly,  the 
Secretary  of  the  Navy  has  determined  in 
writing  that  the  public  interest  requires 
that  all  sessions  of  the  meeting  be  closed 
to  the  public  because  they  will  be 
concerned  with  matters  listed  in  section 
552b(c)(l)  of  title  5,  United  States  Code. 

For  further  information  concerning 
this  meeting,  contact:  Judith  A.  Holden, 
Executive  Secretary  to  the  CNO 
Executive  Panel,  4401  Ford  Avenue, 
Alexandria  22302-0268,  phone  (703) 
756-1205. 

January  14. 1993. 
Michael  P.  Xnmnwl, 

LCDR.JACC,  USN.  Federal  Register  Liaison 
Officer. 

FR  Doc  93-1683  Filed  1-22-03:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0M8  Control  No.  9000-0061] 

Clearance  Request  Regarding 
Transportation  Requtrementa 

AGEWOES:  Department  of  Defense  (DOD). 

General  Services  Administration  (GSA), 

and  National  Aeronautics  and  Space 

Administration  (NASA).  , 
ACTION:  Notice  of  request  for  an 

extension  to  an  existing  OMB  clearance 

(9000-0061). 

SUMMARY:  Under  the  provisions  of  the 

Paperwork  Reduction  Act  of  1980  (44 

U.S.C  35).  the  Federal  Acquisition 

Regulation  (FAR)  Secretariat  has 

submitted  to  the  Office  of  Management 

and  Budget  (OMB)  a  request  to  review 

and  approve  an  extension  of  a  currently 

approved  information  collection 

requirement  concerning  Transportation 

Requirements. 

FOR  FURTHER  MFORMATION  CONTACT: 

Beverly  Fayson,  OfHce  of  Federal 

Acquisition  Policy.  GSA  (202)  501- 

4755. 


9000-0061.  Transportation 
Requirements,  in  all  correspondence. 

Dated:  January  13, 1993. 
Beverly  Fayson, 
FAR  Secretariat. 
IFR  Doc.  93-1685  Filed  1-22-93;  8:45  am] 

BIUJNQCOOF.  M30-M-M 


SUPf>LEMENTARY  MFORMATKM: 


\ 


A.  Purpose 

FAR  part  47  and  related  clauses 
contain  policies  and  procedures  for 
applying  transportation  and  traffic 
management  considerations  in  the 
acquisition  of  supplies  and  acquiring 
transportation  or  transportation-related 
services.  Generally,  contracts  involving 
transportation  require  information 
regarding  the  nature  of  the  supplies, 
method  of  shipment,  place  and  time  of 
shipment,  applicable  charges,  marking 
of  shipments,  shipping  documents  and 
other  related  items.  This  information  is 
required  to  ensure  proper  and  timely 
shipment  of  Government  supplies. 

B.  Annual  Reporting  Burden 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents. 
65,000;  responses  per  respondent,  5; 
total  annual  responses.  325,000;  hours 
per  response,  .23;  and  total  response 
burden  hours,  74,750. 
OBTAMMG  COPIES  OF  PROPOSALS: 
Requester  may  obtain  copies  of  OMB 
applications  or  justifications  from  the 
General  Services  Administration,  FAR 
Secretariat  (VRS).  room  4037. 
Washington.  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 


Dated:  January  13, 1993. 
Beverly  FayaoB, 
FAR  Secretariat. 

IFR  Doc  93-1686  Filed  1-22-93;  8:45  ami 
BNJJNGCOOC  WSO-M-M 

DEPARTMENT  OF  EDUCATION 


[OMB  Control  Nol  9000-0065] 

Clearance  Request  for  Overtime 

AGENCY:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0065). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  35),  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  an  extension  of  a  currently 
approved  information  collection 
requirement  concerning  Overtime. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Fayson,  Office  of  Federal 
Acquisition  Policy.  GSA  (202)  501- 
4755. 

SUPPI^MENTARY  INFORMATION: 

A.  Purpose 

Federal  soUcitations  normally  do  not 
specify  deUvery  schedules  that  will 
require  overtime  at  the  Government's 
expense.  However,  when  overtime  is 
required  under  a  contract  and  it  exceeds 
the  dollar  ceiling  established  during 
negotiations,  the  contractor  must 
request  approval  from  the  contracting 
officer  for  overtime.  With  the  request, 
the  contractor  must  provide  information 
regarding  the  need  for  overtime. 

B.  Annual  Reporting  Burden 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents. 
1,270;  responses  per  respondent,  1;  total 
annual  responses,  1,270;  preparation 
hours  per  resftonse,  .5;  and  total 
response  burden  hours,  635. 

OBTAINING  COPIES  OF  PROPOSALS: 
Requester  may  obtain  copies  of  OMB 
applications  or  justifications  from  the 
General  Services  Administration.  FAR 
Secretariat  (VRS).  room  4037, 
Washington.  DC  20405.  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0065,  Overtime,  in  all 
correspondence. 


Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  biformation 
collection  requests. 

SUMMARY:  The  Director,  Information 
Resources  Management  Service,  invites 
comments  on  the  proposed  Information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  hiterested  persons  are  invited  to 
submit  comments  on  or  before  February 
24. 1993. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
biformation  and  Regulatory  Affairs, 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget.  726  Jackson 
Place,  N\V.,  room  3208,  New  Executive 
Office  Building,  Washington.  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Gary  Green,  Department 
of  Education.  400  Maryland  Avenue, 
SW..  room  5624.  Regional  Office 
Building  3,  Washington.  DC  20202- 
4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Green  (202)  708-5174. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
-  consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purf>ose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Service,  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following: 

(1)  "Type  of  review  requested,  e.g., 
new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Frecuency  of 
collection;  (4)  The  affected  public;  (5) 
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Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 
0MB  invites  public  comment  at  the 
address  speciRed  above.  Copies  of  the 
requests  are  available  from  Gary  Green 
at  the  address  specified  above. 

Dated:  January  IS,  1993. 

Gary  Gr«eii, 

Director,  Information  Resources  Management 
Service. 

Office  of  Policy  and  Planning 

Type  of  Review:  Revision. 

Title:  Evaluation  of  Upward  Bound. 

Frequency:  One-time. 

Affected  Public:  Individuals  or 
households;  Non-proRt  institutions. 

Reporting  Rurden: 

Responses:  5,140. 

Burden  Hours:  3,598. 

Recordkeeping  Burden: 

Recordkeepers:  0.  Burden  Hours:  0. 

Abstract:  The  evaluation  of  Upward 
Bound  will  include  case  studies  of  20 
Upward  Bound  grantees. 

Office  of  Bilingual  Education  and 
Minority  Languages  Affairs 

Type  of  Review:  Extension. 

Title:  Application  for  New  and 
Continued  Participation  in  the  Bilingual 
Fellowship  Program. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households;  Non-profit  institutions. 

Reporting  Burden: 

Responses:  45.  Burden  Hours:  900. 

Recordkeeping  Burden: 

Recordkeepers:  40. 

Burden  Hours:  600. 

Abstract:  Form  is  used  by  institutions 
of  higher  education  to  request  approval 
of  their  graduate  programs  of  study  so 
that  they  may  nominate  students  for 
fellowship  awards.  The  student 
nomination  form  becomes  part  of  the 
award  document  and  is  used  by 
institutions  to  report  annually  on  the 
amount  of  funds  spent  per  fellowship. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  New. 

Title:  Survey  of  Employers — National 
Assessment  of  Vocational  Education 
Data  Collection  and  Analysis  Project. 

Frequency:  One  time. 

Affected  Public:  Businesses  or  other 
for-profit. 

Reporting  Burden: 

Responses:  2,409. 

Burden  Hours:  2,910. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  This  survey  will  be  used  to 
gather  information  from  a  nationally 
representative  sample  of  employers 
concerning  their  familiarity  with 


involvement  in,  and  attitudes  toward 
vocational  education  programs  in  their 
commuinities.  The  Department  vtrill  use 
the  information  to  report  to  Congress. 

Office  of  Postsecondary  Education 

Type  of  Review:  Reinstatement. 

Title:  Application  for  Innovative 
Projects  for  Community  Service. 

Frequency:  Annually. 

Affected  Public:  State  or  local 
governments;  non-profit  institutions; 
small  businesses  or  organizations. 

Reporting  Burden: 

Responses:  150. 

Burden  Hours:  2,400. 

Recordkeeping  Burden: 

Recordkeepers:  0. 

Burden  Hours:  0. 

Abstract:  This  form  will  be  used  by 
State  Educational  Agencies  to  apply  for 
funding  under  the  Innovative  Projects 
for  Community  Service  Program.  The 
JiDepartment  will  use  the  information  to 
make  grant  awards. 

|FR  Doc.  93-1658  Filed  1-22-93;  8:45  ami 

BIUJNQ  COOE4000-1-M 


[CFDANo.84.183F] 

Drug  Prevention  Programs  in  Higher 
Education— Analysis  and 
Dissemination  Program  Competitions: 
Analysis  Projects 

In  the  matter  of  the  notice  extending  the 
closing  date  for  transmittal  of  applications  for 
new  awards  for  fiscal  year  (FY)  1993. 

Deadline  for  Transmittal  of 
Applications:  On  September  21, 1992,  a 
notice  was  published  that  established 
the  closing  date  for  transmittal  of 
applications  for  the  FY  1993 
competition  imder  the  Drug  Prevention 
Programs  in  Higher  Education — 
Analysis  and  Dissemination  Program 
Competitions:  Analysis  Projects  (57  FR 
43520,  43518,  43520-21).  The  purpose 
of  this  notice  is  to  extend  the  closing 
date  for  transmitting  applications.  This 
action  is  taken  as  a  result  of  an 
anticipated  regulatory  change  affecting 
eligibility  for  this  competition.  Because 
of  this,  the  closing  date  for  applications 
is  extended  from  January  19, 1993  until 
March  22, 1993. 

Applications  Available:  January  29, 
1993. 

For  Applications  or  Information 
Contact:  The  Fund  for  the  Improvement 
of  Postsecondary  Education  (FIPSE),  FY 
1993-F  Competition,  U.S.  Department 
of  Education,  400  Maryland  Avenue 
SW..  Washington,  DC  20202-5175. 
Telephone:  (202)  205-0082  to  order 
applications;  or  (202)  708-5750  for 
information.  Hearing-impaired 
individuals  may  call  the  Federal  Dual 


Party  Relay  Service  at  1-800-877-8339 
(in  the  Washington.  IX!  202  area  code, 
telephone  708-9300)  between  8  a.m. 
and  7  p.m.,  Eastern  time. 
Program  Authority:  20  U.S.C.  3211. 

ZXitecf:  January  13, 1093 
Carolynn  Reid-Wallace. 

Assistant  Secretary  for  Postsecondary 

Education. 

[FR  Doc  93-1659  Filed  1-22-93;  8:45  am) 
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[CFDA  No.:  84.235] 

Transportation  Services 
Demonstration  Pro)ects;  Notice 
Inviting  Applications  for  New  Awards 
for  Hscal  Year  (FY)  1993 

Purpose  of  Program:  To  provide 
transportation  services  in  geographic 
areas  that  do  not  have  fixed  route 
transportation  or  comparable 
paratransit  services  for  individuals 
with  disabilities  who  are  employed  or 
seeking  employment  or  are  receiving 
vocational  rehabihtation  services. 

Eligible  Applicants:  States  and  public  at 
nonprofit  agencies  and  organizations. 

Deadline  for  Transmittal  of 
Applications:  April  5,  1993. 

Deadline  for  Intergovernmental  Review: 
June  7, 1993. 

Applications  Available:  January  29, 
1993. 

Available  Funds:  $2,000,000. 

Estimated  Range  of  Awards:  $300,000- 
$500,000. 

Estimated  Average  Size  of  Awards: 
$400,000. 

Estimated  Number  of  Awards:  5. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 
Applicable  Regulations:  The  Education 
Department  General  Administrative 
Regulations  (EDGAR)  in  34  CFR  Parts 
74,  75.  77,  79,  80,  81,  82,  85  and  86. 
In  accordance  with  section  802(a)  of 
the  Rehabilitation  Act  of  1973,  as 
amended,  the  Secretary  awards  grants 
under  this  competition  to  States  and 
public  or  nonprofit  agencies  and 
organizations  to  provide  transportation 
services  to  individuals  with  disabilities 
who  are  employed  or  seeking 
employment  or  are  receiving  vocational 
rehabilitation  services  from  public  or 
private  organizations  and  who  reside  in 
geographic  areas  in  which  fixed  route 
public  transportation  or  comparable 
paratransit  service  is  not  available. 

Each  application  submitted  under  this 
priority  must  provide  assurances  that — 
(1)  The  transportation  services  will  be 
provided  on  a  regular  and  continuing 
basis  between  the  home  of  the 
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iadividttd  and  Ike  place  of  employraeBt 
of  the  indivkiiMl.  the  pkoe  where  the 
individual  is  seekiag  mafktfmeBt,  er 
the  place  where  the  iodividua]  is 
receiving  vocationa]  rehabiUtatioB 
services;  (2)  A  charae  for  the 
transportation  will  be  imposed  on  each 
employed  eligible  indMmial  who  cises 
the  transportation  service,  mtd  the 
amount  of  the  charge  for  an  instance  of 
use  of  the  transportation  for  the  distance 
involved  will  be  a  fak  aad  leasonable 
amniint  that  is  mniis<«nl  with  taoibx 
comparable  services  in  comparable 
geographic  areas;  and  (3)  A  report 
containing  a  descriptkn  of  tfaa  goak  of 
the  propea  OBiriea  out  with  t)M  grant, 
a  dascriptioB  of  the  activitiac  sad 
services  provided  under  the  pxogntm,  a 
description  of  the  number  of  eligible 
individuals  served  under  the  program,  a 
description  of  ntethods  used  to  ensure 
that  the  program  »ei»es eli^Ue 
individuals  most  in  need  <rfthe 
transportation  services  provided  under 
the  ppogram,  and  any  additional  dale 
specified  by  tiie  Secretary  wiU  be 
submittad  by  December  31  of  Ae  fiscal 
year  loUewing  tiie  fiscal  yev  far  whidi 
the  graot  is  made. 

Eeoi  applicatian  ai^Miittted  under  this 
competitioa  most  abo  deaoBstrate  how 
its  ptofad  will  addvaas  the  needs  of 
individuals  with  disabilities  from 
minority  backgroQiids. 

Each  project  grantee  must  advise  the 
individuals  with  disabilities  H  provides 
services  totw,  as  ^ipropriate.  tibe 
parents,  guardians,  family  members, 
advocates,  or  authorized  representatives 
of  those  individuals,  of  the  availability 
and  purptoees  of  the  State's  Cheat 
Assistance  Program,  includii^ 
information  on  seeking  assistance  from 
that  program. 

Selection  Qiteria 

Id  evaluating  applications  for  grants 
under  this  competition,  the  Secretary 
uses  the  EDGAR  selection  criteria  in  34 
CFR  75^10. 

The  reguiations  in  34  CFR  75.210 
provide  that  the  Seoetary  may  award 
up  to  100  points  for  the  selection 
criteria,  iodudiog  a  reserved  IS  points. 
For  this  competiticm.  the  Secaetary 
distributes  the  addilioiial  15  pomts  as 

follows:  

Plan  of  operation  (34  CFR 
75.210Q>)(3J).  Fifieao  points  an  added 
to  this  criterion  for  a  poasihla  total  of  30 
points. 

For  Applications:  Telepbaae  (202J  205- 
9343.  Deaf  and  heariM  ieipaiied 
individuals  aaay  call  me  Fedecal  Dual 
Ralay  Service  at  l--80fr-877-8339  (ia 
the  Wathington.  DXI 202  «na  code, 
tekphone  704-0300)  between  4^ 
and  7p.m..r 


F0«  fURIMER  MRMM&TION  CONf ACT: 
Peaoela  Mutin.  U.S.  Departaaot  of 
Education.  400  Idaiyland  Avoiue.  SW^ 
room  3414«  Switzer  Building. 
Washington,  DC  20202-2740. 
Telephone:  (202)  205-8494. 

Program  Audnrlty:  Section  802ta)  of  the 
Rehabilitation  Act  of  1973,  as  amended  by 
section  am(a)  ofPttblk:  Lew  102-569, 106 
Stat.  4344. 

Dated:  jenuBry  13, 1993. 
Robert  R.  Devils. 

Assistant  Secretary,  Office  ofSpeciaS 
Education  and  Behabilitative  Services. 
|FR  Doc  93-1564  Filed  1-22-93:  8:45  am] 
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National  Assessment  Ctovaming 
Board;  Hearfngs 

AGEHCV:  National  Assessment 
Governing  Board;  Education. 

ACTION:  Notice  of  hearings. 

SUMMARY:  The  Council  of  Chief  SUte 
School  Officers,  under  contract  to  the 
National  Assessment  Governing  Board 
tNAGB),  U.S.  Department  of  Education, 
is  announcing  three  pubUc  heerings. 
These  hearings  will  be  conducted  as 
part  of  the  Council's  contract  with 
NAGB  for  the  purpose  of  developiiig  an 
assessment  framework  and 
specifications  for  the  1996  National 
Assessment  of  Educatioiml  Progress 
(NAEP)  Arts  Education  Consensus 
Project.  Public  and  private  parties  end 
organizations  with  an  interest  in  the  arts 
education  assessment  are  invited  to 
present  written  and  oral  testimony  to 
the  Council. 

Each  hearing  will  focus  on  &e  issues 
in  arts  education  which  will  be  assessed 
in  the  examinations  given  to  a  national 
sample  of  students  in  grades  4,  8.  and 
12.  The  results  of  the  hearings  are 
particularly  important  because  they  will 
provide  broad  {niblic  input  in 
developing  the  arts  education 
assessment  framework  to  be  used  in  the 
planned  national  NAEP  examination  in 
1996.  This  assessment  will  measure 
American  students'  progress  in  arts 
education.  These  hearings  aie  being 
conducted  pursuant  to  Public  Law  100- 
297,  Section  6(E).  which  states  that 
"Each  learning  area  assessment  shall 
have  goal  statements  devised  through  a 
national  consensus  approach,  providing 
for  active  perticipation  of  teachers, 
curriculum  specialists,  local  school 
administrators,  patents  and  concerned 
members  of  the  genecal  public." 

DATES:  The  dates  of  tiie  diree  public 
heerings  have  been  set  as  foHawa: 

•  February  4. 14S3  in  Saoa 
CalSamia. 


•  February  9. 1993,  in  Orlando, 
Florida. 

•  Fabmary  24. 1993  in  New  York, 
New  York. 

A  aecoad  series  of  pvihlic  hearbigs 
will  be  held  in  September  1993  to  gather 
recommendations  on  the  draft 
assessment  framework.  No  specific 
dates  or  locations  have  been  set  as  yet 

The  first  hearing  in  February  is 
scheduled  9:30  a.m.  to  12:30  p.m.,  in 
coordination  with  the  Getty  Center  for 
Education  in  the  Arts  Conference,  in 
San  Francisco.  The  second  he^ng  will 
be  held  during  die  1993  Conference  on 
Elementaiy-SeoQBdary  Education 
Management  Information  Systems  at  the 
Orlando  Florida  Marriott  from  4:30  p.m. 
to  8:00  p.m.  The  third  bearing  will  be 
held  from  1  p.m.  to  4  p.m.  at 
Metropolitan  Life  Foundt^ion  on  24di 
Street  ia  New  YotIl.  New  York.  Persons 
desiring  to  preaent  oral  statemeiits  at  the 
hearing  shall  submit  a  notice  of  intent 
to  appear,  postmarked  no  fewer  than  tea 
(10)  days  prior  to  the  scheduled  meeting 
date.  The  scheduling  of  oral 
presentations  caimot  be  guaranteed  for 
notices  of  intent  received  fewer  than  10 
days  prior  to  the  hearing. 

Notices  of  intent  to  present  oral 
statements  shall  be  mailed  to:  Council  of 
Chief  State  School  OfBoers.  One 
Massachasetts  Avenue  NW.,  suite  700, 
Washington  DC.  Attn:  Bonnie  Verrico — 
Public  Hearings. 

Indi^duals  may  also  request  a  copy  of 
a  draft  issues  paper,  prepared  by  the 
Arts  Education  Consensus  project  ^aff. 
This  paper  will  serve  as  a  starting  point 
for  detibevations  by  the  consensus 
committees,  and  may  provide  oseM 
background  information  to  persons  who 
plan  to  testify  at  the  hewrings.  Requests 
for  the  issues  paper  may  be  made  to  the 
Council  (address  above),  or  by  phone  to 
the  numbers  listed  below. 

Locations:  For  detailed  information 
on  the  exact  locations  of  all  piMic 
hearings,  please  contact  Council  offices 
at  (202)  336-7021  or  (202)  336-7046. 

Written  Statements:  Written 
Statements  may  be  submitted  for  the 
public  record  in  lieu  of  oral  testimony 
up  to  30  days  after  each  hearing.  These 
statements  should  be  sent  directly  to  the 
Council  (see  aforementioned  adtbess)  in 
the  ftrflowing  format: 

1.  Issues  and  Questions  Addressed 

Testimony  should  respond  to  one  or 
more  issues  identified  end  discussed  in 
the  paper  prepared  by  the  NAH*  Arts 
Education  Consensus  project  staff 
(available  from  CCSSO),  ainl  the 
foHo«ring  tjueetions: 

1.  How  can  the  1996  ArtsEdocetion 
Assessntant  combine  tsaaibility  end 
vision? 
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2.  What  counts  as  arts  education? 

3.  What  counts  as  learning  in  the  arts? 

4.  What  form  might  an  arts  education 
assessment  take? 

5.  What  kinds  of  contextual 
information  can  and  should  be 
gathered? 

6.!  How  might  the  results  be  reported 
most  effectively? 

7.  How  could  this  assessment 
contribute  to  the  creation  of  a  resonant 
system  of  curriculum,  instruction,  and 
assessment? 

II.  Summary 

Briefly  summarize  the  major  points 
and  recommendations  presented  in  the 
testimony. 

III.  Discussion 

The  narrative  should  provide 
infmnation,  points  of  view  and 
recommendations  that  will  enable  the 
Council  to  consider  all  factors  relevant 
to  the  question(s]  the  testimony 
addresses.  Respondents  are  encouraged 
to  limit  this  section  of  their  written 
statements  to  five  (5)  pages.  The 
discussions  may  be  appended  with 
documents  of  any  length  providing 
further  explanation.  Written  statements 
presented  at  each  hearing  will  be 
accepted  and  incorporated  into  the 
public  record.  All  written  statements 
should  follow  the  above  format,  as 
much  as  possible. 

Hearings  Objectives  and  Procedures: 
The  Council  seeks  participation  in  the 
hearings  from  a  broad  spectrum  of 
individuals  and  organizations  in  the 
sharing  of  opinions  and 
recommendations  regarding  arts 
education  proficiencies,  knowledge,  and 
those  skills  and  strategies  to  be  assessed 
at  grade  levels  4,  8,  and  12.  The  list  of 
speakers,  shall,  on  the  one  hand, 
provide  a  wide  range  of  viewpoints  and 
interests,  but  also  be  organized  to 
respect  the  time  constraints  of  the 
hearing  schedule. 

The  goal  of  the  hearings  is  to  provide 
a  medium  for  maximum  input  and 
guidance  from  teachers,  curriculum 
specialists,  local  school  administrators, 
parents  and  concerned  members  of  the 
general  public.  Following  a  brief 
introduction  to  the  project  by  the 
Council  of  Chief  State  School  Officers, 
the  majority  of  the  session  will  be 
devoted  to  presentations  by  scheduled 
speakers. 

As  listed  in  the  "Dates"  section  above, 
speakers  wishing  to  present  statements 
shall  file  notices  of  intent.  To  assist  the 
Council  in  appropriately  scheduling 
speakers,  the  written  notice  of  intent  to 
present  oral  testimony  should  include 
the  following  information: 


(1)  Name,  address  and  telephone 
number  of  each  person  to  appear; 

(2)  affiliation  (if  any): 

(3)  a  brief  statement  of  the  issues  and/ 
or  concerns  that  will  be  addressed;  and 

(4)  whether  a  written  statement  will 
be  submitted  for  the  record. 

Individuals  who  do  not  register  in 
advance  will  be  permitted  to  register 
and  speak  at  the  meeting  in  order  of 
registration,  if  time  permits.  Speakers 
should  plan  to  limit  their  total  remarks 
to  no  more  than  five  (5)  minutes.  While 
it  is  anticipated  that  all  persons  will 
have  an  opportunity  to  speak,  time 
limits  may  not  allow  this  to  occur.  The 
Council  will  make  the  final 
determination  on  selection  and 
scheduling  of  speakers. 

All  written  statements  presented  at 
the  hearings  will  be  accepted  and 
incorporated  into  the  public  record. 
Written  statements  submitted  in  lieu  of 
oral  testimony  should  be  received  no 
later  than  30  days  after  each  hearing  in 
order  to  be  included  in  the  public 
record.  However,  while  written 
statements  received  after  this  date  will 
be  accepted,  inclusion  in  the  public 
record  cannot  be  guaranteed. 

A  staff  member  from  the  Council  of 
Chief  State  School  Officers  will  preside 
at  each  of  the  hearings.  The  proceedings 
will  be  audiotaped.  The  hearings  can 
also  be  signed  for  the  hearing-impaired, 
upon  advance  request. 

Additional  Infonnati9n:  Additional 
information  is  available  from  the 
Council  offices.  A  brochure  and 
informational  paper  have  been 
developed  by  the  Council  and  its 
subcontractors.  A  draft  issues  paper  will 
be  made  available  to  interested  parties 
prior  to  the  hearings  in  February,  and  a 
draft  framework  will  be  provided  prior 
to  the  September  hearings.  Individuals 
wanting  additional  information  on  a 
specific  hearing  should  contact  Council 
offices  at  (202)  336-7021  or  (202)  336- 
7046. 

Steps  After  Hearing:  The  Council  will 
review  and  analyze  all  comments  and 
opinions  received  in  response  to  this 
announcement.  A  report  of  the 
outcomes  of  these  hearings  will  be  made 
available  to  the  public  upon  request 
after  December  1993. 

The  results  of  this  public  testimony, 
along  with  the  Council's  Arts  Education 
Consensus  committee  work,  will  be 
used  to  formulate  recommendations  for 
the  1996  NAEP  Arts  Education 
Assessment  for  the  National  Assessment 
Governing  Board.  The  Board,  charged 
with  developing  the  assessment 
framework  and  specifications,  will  take 
final  action  on  the  Council's 
recommendations  in  the  spring  of  1994. 


A  record  of  all  Council  proceedings 
will  be  kept  at  the  offices  of  the  Council 
of  Chief  State  School  Officers  until 
March  1994,  at  whidi  time  all  records 
will  be  transferred  to  the  National 
Assessment  Governing  Board,  and  will 
be  available  for  public  inspection. 

Dated:  January  15, 1993. 

RoyTrabjr, 

Executive  Director.  National  Assessment 
Governing  Board. 

(PR  Doc.  93-1553  Filed  1-22-93;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Unsolicited  nnancial  Assistance 
Award;  Pittsburgh  Energy  Technology 
Center 

AGENCY:  Bartlesville  Project  Office  and 
Pittsburgh  Energy  Technology  Center, 
Department  of  Energy. 
ACTION:  Acceptance  of  an  unsolicited 
proposal  application  of  a  grant  award 
with  Stanford  University. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  Bartlesville  Project  Office 
(BPO),  announces  that  pursuant  to  10 
CFR  600.14  (D)  and  (E),  it  intends  to 
award  a  grant  through  the  Pittsburgh 
Energy  Technology  Center  (PETC)  to 
Stanford  University  for  "Productivity 
and  Injectivity  of  Horizontal  Wells." 
ADDRESSES:  Department  of  Energy, 
Pittsburgh  Energy  Technology  Center. 
Acquisition  and  Assistance  Division, 
P.O.  Box  10940,  MS  921-118, 
Pittsburgh,  PA  15236. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Karen  S.  Olean,  Contract  Specialist, 
(412) 892-6202. 

SUPPLEMENTARY  INFORMATION: 

Grant  No. 

DE-FG22-93BC1 4862 

Title  of  Research  Effort 

"Productivity  and  Injectivity  of 
Horizontal  Wells". 

Awardee 

Stanford  University. 
Term  of  Assistance  Effort 

Sixty  (60)  months. 

Cost  of  Assisted  Effort 

The  total  estimated  value  if 
$1,980,643.00. 

Objective 

The  objective  of  this  project  is 
designed  to  develop  and  analyze  means 
of  predicting  prouducibility  in 
horizontal  wells.  This  is  a  highly 
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disciplined  proposal  to  deveVop  the 
complex  understanding  necessay  to 
predict  how  horizontal  walk  will  efiect 
reservoir  fluid  movement  and,  therefore, 
producibilify  relative  to  vertical  wells. 

Work  under  this  project  will  be 
carried  out  in  eight  phases.  The  overall 
thrust  being  to  determine  horizontal 
well  performance  sensitivity  to  reservoir 
heterogeneities,  pressure  drops  upon 
well  producing  action,  directional 
permeabilities  and  other  key  influences 
by  establishing  the  modeling 
(melhodology)  capability  to  confidently 
predict  horizontal  well  performance  (oil 
producibility)  under  a  range  of  common 
reservoir  and  fluid  conditioint. 

In  accordance  with  10  CFR  600.14, 
Stanford  University  has  been  selecied  as 
the  grant  recipient.  DOE  support  of  the 
activity  would  enhance  the  pbulic 
benefits  to  be  derived  by  improvement 
of  its  technology  transfer  activities.  This 
activity  represents  a  unique  idea  and  a 
method  which  would  not  be  eligible  for 
financial  assistance  under  solicitation. 
The  DOE  has  determined  that  a 
competitive  solicitation  would  be 
inappropriate. 

Dated:  January  5, 1993. 
Dale  A.  SiciliaBa. 
Conlroctiag  Officer. 
|FR  Doc.  93-1719  Filed  1-22-93;  8.45  »ml 


Federal  Energy  Regulatory 
Commiasion 

[Prelect  No«.  2712-004,  at  aL] 

Hydroelectric  Applicationa  [Bangor 
Hydro-Electric  Co.,  et  ai.];  Notice  of 
Applicationa 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

la.  Type  of  Application:  New  Major 

b.  Project  No.:  2712-004. 

c.  Date  Filed:  Dacember  30.  1991. 

d.  Applicant:  Bangor  Hydro-Electric 
Company. 

e.  Name  of  Project:  Stillwater  Project. 

f.  Location:  On  the  Stillwater  Branch 
of  the  Penobscot  River.  Penobscot 
County,  Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Frederidc  S. 
Samp,  Bangor  Hydro-Electric  Company, 
13  State  Street,  Bangor,  ME  04401,  (207) 
945-5621. 

i.  FERC  Contact:  Robert  Bell  (dt)  (202) 
219-2806. 

j.  Comment  Date:  Initial  Coinntents 
March  15, 1993.  Reply  Comoients  April 
28, 1993. 


k.  Status  of  Environmental  Aaaiysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  standard  paragraph  09. 

1.  Description  of  Project:  The 
Stillwater  Project's  principal  features 
consist  of  a  very  long,  meandering  dam, 
a  powerhouse,  an  impoundment,  and 
appurtenant  facilities.  The  project  has  a 
total  nameplate  generator  capacity  of 
1.95  megawatts  (MW)  and  an  average 
annual  generation  of  about  13,120 
megawatt-hours  (MWH).  In  detail,  the 
project  is  described  as  follows: 

(1)  A  main  concrete  gravity  dam, 
totaling  about  1,720  feet  long,  with  a 
maximum  height  of  22  feet  at  crest 
elevation  91.65  feet  National  Geodetic 
Vertical  Datum  (NGVDl,  consisting  of 
thirteen  sections:  (a)  A  non-overflow 
section,  totaling  63  feet  long,  which 
serves  as  an  abutment  and  wingwall, 
containing  a  6-foot-wide  unused  stoplog 
sluice  gate;  (b)  a  381-foot-long  primary 
spillway  section,  with  a  maximum 
height  of  22  feet  at  a  crest  elevation  of 
91.65  feet  (NGVD),  topped  with  2.0-foot- 
high  pin-supported  flashboards;  (c)  an 
85-foot-long  by  2-foot-wide  by  2.5-foot- 
high  leveling  concrete  course;  (d)  a  43- 
foot-long  concrete  sill  section  on  top  of 
a  ledge  island;  (e)  a  174-foot-long  ogee 
section,  with  varying  heights  from  4  to 
20  feet,  topped  with  2.0-foot-high  pin- 
supported  flashboards;  (0  a  52-foot-long 
ogee  section,  with  a  maximum  height  of 
9  feet,  topped  with  a  concrete  curb,  15 
ind)es  wide  by  25  inches  high;  (g)  a 
105-foot-long  spillway  section,  with  an 
average  height  of  6  feet;  (h)  a  42-foot- 
long  spillway  section,  with  a  maximum 
height  of  8  feet,  topped  with  1-foot-high 
pin-supported  flashboards;  (i)  a  73.5- 
foot-long  abutment  section,  with  an 
average  height  of  4  feet;  (j)  a  187-foot- 
long  non-overflow  section,  with  varying 
heights  from  3  to  12  feet,  which  abuts 
an  abandoned  powerhouse;  (k)  a  63- 
foot-long  non-overflow  section,  which  is 
part  of  the  abandoned  powerhouse's 
foundation;  (1)  a  197.5-foQt-Iong  section, 
with  varying  heights  from  2  to  4  feet, 
abutting  the  old  and  existing 
powerhouses;  and  (m)  a  162.5-foat-long 
non-overflow  section,  with  a 
downstream-facing  earth  backfill, 
having  a  maximum  height  of  12  feet, 
topped  with  a  2-foot-high  concrete  curb 
and  a  driveway  on  top  of  the  earth 
backfill; 

(2)  A  concrete  and  wooden 
powerhouse,  about  83.5  feet  long  by  32 
feet  wide  by  45  Eeet  high,  equipped  with 
four  horizontal  hydro-electrical 
generating  units:  (aj  three  of  which  are 
rated  at  450-kW  aach.  with  a  net  bead 
of  18  feet  and  a  hydraulic  capacity  range 
fit)m  380  to  1,140  cubic  feet  per  second 
(cfe),  %})  and  one  rated  at  600-kW.  with 


a  net  head  of  18  feet  and  a  hydraulic 
capacity  of  560-cfs;  and  (c)  all  totaling 
a  rated  capacity  of  1,950-kW,  a 
hydraulic  capacity  range  from  380  to 
1,700-cfs,  an  average  annual  generation 
of  about  13,120-MWh; 

(3)  An  impoundment,  about  3.1  miles 
long,  having  (a)  a  surface  area  of  about 
300  acres;  (b)  a  gross  storage  capacity  of 
3,040  acre-feet;  (c)  a  normal  headwater 
surface  elevation  of  about  93.65  feet 
NGVD;  and  (d)  a  normal  tailwater 
surface  elevation  of  about  73.65  feet 
NGVD;  and 

(4)  Appurtenant  facilities. 

The  Applicant  is  not  proposing  any 
changes  to  the  existing  project  works  as 
licensed.  The  Applicant  owns  all  the 
existing  project  facilities. 

The  existing  project  would  also  be 
subject  to  Federal  takeover  under 
sections  14  and  15  of  the  Federal  Power 
Act.  Based  on  the  expiration  of 
December  31, 1993,  the  Applicant's 
estimated  net  investment  in  the  project 
would  amount  to  $850,880. 

m.  Purpose  of  Project:  Project  power 
would  be  utilized  by  the  applicant  for 
sale  to  its  customers. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A4  and 
D9. 

o.  Available  Location  of  Application- 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  ibr 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room 
3104.  Washington,  IX:.  20426,  or  by 
calling  (202)  208-1371.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Bangor  Hydro-Electric 
Company  33  State  Street,  Bangor,  ME 
04401.  (207)  945-5621. 

2.a.  Type  o/App/icatJon;  Preliminary 
Permit. 

b.  Project  No.:  11353-000. 

c.  Dofe/I/ed:  October  23. 1992. 

d.  Applicant:  Peak  Power 
Corporation. 

e.  Name  of  Project:  Salt  Lake. 

f.  Location:  In  Box  Elder  County, 
Utah,  near  the  town  of  Ogden.  T.7N, 
R.5W,  sections  8  and  9. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact:  Rick  S.  Koebbe, 
Vice  President,  Peak  Power  Corporation. 
10  Lombard  Street.  Suite  410,  San 
Francisco,  CA  94111,  (415)  362-0622. 

i.  FERC  Contact:  Mr.  Michael  Spencer 
on  (202) 219-2846. 

|.  Comment  Date:  March  29,  1993. 

%..  Description  of  Project:  The 
proposed  project  would  consist  of  (1)  A 
200-foot-high.  L300-foot-long  earthea 
dan;  (resting  (2)  a  77-acre  reservoir 
with  a  storage  edacity  of  2,200  acre-feei 
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and  a  surface  elevation  of  5,290  feet  msl, 
to  be  used  as  the  upper  reservoir;  (3)  a 
1,350-foot-long,  14-nMit  diaiiwter  tunnel; 
(4)  a  4,900-foot-long,  12-foot-diameter 
penstock;  (5)  a  powerhouse  containing 
two  pump-turbines  with  a  combined 
installed  capacity  of  200  MW, 
producing  an  estimated  average  annual 
energy  output  of  12.500  GWh;  (6)  a  5- 
foot  high,  2,300-foot-kx>g  earthen  dam 
surrounding  an  excavation,  creating;  (7) 
a  41-acre  reservoir  with  a  storage 
capacity  of  2,200  acre-feet  at  elevation 
4,200  feet  msl,  to  be  used  as  the  lower 
reservoir;  and  (8)  and  25-miIe-long 
transmission  line. 

No  new  access  road  will  be  needed  to 
conduct  the  studies.  The  applicant 
estimates  the  cost  of  the  studies  to  be 
conducted  under  the  preliminary  permit 
would  be  $1,000,000. 

1.  Purpose  (^Project  Project  power 
would  be  sold. 

ro.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B.  C,  D2. 

3. a.  Type  of  Application :PTeUminary 
Permit. 

b.  Project  No.:  11354-000. 

c  Date  pled:  October  23, 1992. 

d.  Applicant:  Peak  Poww 
Corporation. 

e.  Name  of  Project:  Pokes  Point 

f.  Location:  In  Box  Elder  County, 
Utah,  near  the  town  of  Ogden.  T.6N, 
R.5W,  sections  2  through  5. 10,  and  11. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.Q  791  (a)-825(r). 

h.  Applicant  Contact:  Rick  S.  Koebbe, 
Vice  President,  Peak  Power  Corporation, 
10  Lombard  Street.  Suite  410,  San 
Francisco.  CA  94111,  (415)  362-0622. 

i.  FEBC  Contact:  Mr.  Michael  Spencer 
on  (2Q2)  219-2846. 

i.  Comment  Date:  March  29, 1993. 

k.  Description  of  Project  The 
proposed  project  would  con«st  of  (1)  A 
120-lbQt-high.  l.SOO-foot-long  earthen 
dam;  creating  (2)  a  53-acre  reservoir 
with  a  storage  capacity  of  2.510  acre-feet 
and  a  surface  elevation  of  5,400  feet  msl. 
to  be  used  as  the  upper  reservoir;  (3)  a 
4,020-foot-long,  14-foot-diameter  tunnel; 
(4)  a  7,265-foot-long,  12-foot  diameter 
penstock;  (5)  a  powerhouse  containing 
two  pHimp-turbines  with  a  combined 
installed  capf^rity  of  200  MW, 
producing  an  estimated  average  annual 
energy  output  of  12300  GWh;  (6)  a  5- 
foot-high.  2,000-foot-long  earthen  dam 
surrounding  an  excavation,  creating;  (7) 
a  47-acre  reservoir  with  a  storage 
capacity  of  2,510  acra-faet  at  elevation 
4,200  feet  msl.  to  be  used  as  the  lower 
reservoir,  and  (8)  a  24-mile-long 
transmission  line. 

No  new  access  road  will  be  needed  to 
conduct  the  studies.  The  applicant 
istimates  the  cost  of  the  studies  to  be 


conducted  under  the  preliminary  permit 
would  be  $1,000,000. 

1.  Purpose  of  Project  Project  power 
would  be  sold. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.A10,B,CD2. 

4.a.  Type  of  AppUcaiion:  Prebminary 
Permit 

b.  Project  No.:  11355-000. 

c.  Date  Filed:  October  23, 1992. 

d.  Applicant:  Peek  Power 
Corporation. 

e.  Nooie  of  project:  Hell's  Kitdien. 
1  Location:  fat  Utah  County,  Utah, 

near  the  town  of  Prove.  T.7S,  R.1W, 
sections  10  throu^  12. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact:  Rick  S.  Koebbe, 
Vice  President,  Peak  Power  Corporation. 
10  Lombard  Street  suite  410,  San 
Francisco,  CA  94111.  (415)  362-0622. 

i.  FEBC  Contact:  Mr.  Michael  Spencer 
on  (202)  219-2846. 

j.  Comment  Date:  March  16. 1993. 

k-  Description  of  Project:  Tlie 
proposed  project  would  consist  of  (1)  A 
40-foot-high.  300-foot-long  earthen  dam; 
creating  (2)  a  29-acre  reservoir  with  a 
storage  ca{>acity  of  2.000  acre-feet  and  a 
surface  elevation  of  6.600  feet  msl,  to  be 
used  as  the  upper  reservoir,  (3)  a  2,520- 
foot-long.  14-foot-diameter  txmnel;  (4)  a 
6,300-foot-kmg.  IZ-foot-diamater 
penstock;  (5)  a  powerhouse  containing 
two  pump-tuiUnes  with  a  combined 
installed  capacity  of  200  MW, 
producing  an  estimated  average  annual 
energy  output  of  12,500  GWh;  (6)  a  130- 
foot-high,  1,400- foot-long  earthen  dam, 
creating;  (7)  a  42-acre  reservoir  with  a 
storage  capacity  of  2,000  acre-feet  at 
elevation  5,190  feet  msl,  to  be  used  as 
the  ]aw&  reservoir;  and  (8)  an  intertie 
with  Utah  Power's  transmission  system 
at  the  lower  reservoir. 

No  new  access  road  will  be  needed  to 
conduct  the  studies.  The  applicant 
estimates  the  cost  of  the  studies  to  be 
conducted  under  the  preliminary  permit 
would  be  $1,000,000. 

1.  Purpose  of  Project:  Project  power 
would  be  soldu 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9,A10,BXXD2. 

541.  Type  of  Applic(^Jon:  Preliminary 
Permit. 

b.  Project  No.:  11356-000. 

c.  Date  filed:  October  26.  1992. 
d..  Applicaitt:  Long  Park  Hy(ht> 

Associates,  dba  Curruit  Power 
Technologies,  bic. 

e.  Name  of  Project:  Long  Park  Power 
Project 

f.  Location:  On  Sheep  Creek  in 
Daggett  County,  Utah  near  the  town  of 
Manila.  T.2N..  R.18E;  sections  2, 11.  and 


14.  Salt  Lake  Base  and  Meridian; 
T.12N.,  R.11W;  sections  10, 11, 12, 15. 
16,  20,  and  n.  Principal  Meridian. 

The  project  would  occupy  land 
within  the  Ashley  National  Forest  and 
Land  administered  by  the  Bureau  of 
Land  Management 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C  791(a)-825(r). 

h.  Apphcant  Contact:  Mr.  Geoe 
Deveraux,  1190  North  Spring  Creek 
Place,  P.O.  Box  870,  Springville,  UT. 
8^63-0870,  (801)  489-0089;  Mr.  Frank 
Haws.  719  North  400  East  Logan.  UT 
84321. 

L  FERC  Contact:  Ms.  Deborah  Frazier- 
Stutely  (202)  219-2842. 

L  Comment  Date:  March  16, 1993. 
Description  (^Project:  The 
proposed  project  would  consist  of:  (1) 
The  Sheep  Creek  Irrigation  Company's 
existing  110-ioot-hi^,  855-foot-long 
earthfill  dam  with  a  crest  elevation  at 
8,652.5  feet  msl;  impounding  (2)  the 
400-acre  Long  Park  Reservoir  with  a 
storage  c^)acity  of  13,700  acre-feet  and 
a  water  siuface  elevation  of  8,645.5  feet 
msl;  (3)  a  42-inch-diameter.  9.600-foot- 
long  steel  penstock;  (4)  a  powerhouse 
containing  a  single  generating  imit  with 
an  installed  capacity  of  10.000  kW, 
producing  an  estimated  average  annual 
energy  output  of  26  million  kWh;  (5)  a 
pumping  station  and  16-inch-dianieter 
pipeline  near  the  powerhouse;  (6)  a 
tailrace;  and  (7)  a  10.5  mile-long  64-kV 
transmission  line  tying  into  an  existing 
hne. 

The  applicant  estimates  the  cost  of  the 
studies  to  be  conducted  under  the 
preliminary  permit  at  $250,000.  No  new 
roads  will  be  needed  for  the  purpose  of 
conducting  these  studies. 

1.  Purpose  of  Project:  Project  power 
would  be  sold  to  a  local  utility  or  a  state 
municipality. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5.  A7, 
A9,  AlO.  B.  C  and  D2. 

6.  a.  Type  of  Application:  Preliminary 
Permit 

b.  Project  No.  11357-000. 

c.  Date  filed:  October  26, 1992. 

d.  Appticant:  Moon  Lake  H)rdro 
Associates,  dba  Current  Power 
Technologies,  hic. 

e.  Name  of  Project:  Moon  Lake  Power 
Project. 

f.  Location:  On  the  West  Fork  of  the 
Lake  Fork  River  in  Duchesne  County, 
Utah  neer  the  town  of  Mountain  Home. 
T.2N.,  R.5W,  sections  7, 18  mid  19.; 
T.2N.  R.6W,  sections  1, 12,  and  13. 
Unit^  Special  Base  and  Meridian. 

The  project  would  occupy  land 
within  the  Ashley  National  Forest,  and 
lands  administered  by  the  Bureau  of 
Land  Management. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  VSJl  791(a)-825(r). 
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h.  Applicant  Contact:  Mr.  Gene 
Deverau,  1190  North  Spring  Creek 
Place,  P.O.  Box  870.  Springville,  UT 
84663-0870,  (801)  489-0089;  Mr.  Frank 
Haws,  719  North  400  East.  Logan,  UT 
84321. 

i.  FERC  Contact:  Ms.  Deborah  Frazier- 
Stutely  (202)  219-2842. 

|.  Comment  Date:  March  16, 1993. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
The  Bureau  of  Reclamation's  existing 
101-foot-high,  663-foct-Iong  Moon  Lake 
earthfill  dam  with  a  crest  elevation  at 
8,145  feet  msl;  impounding  (2)  the  770- 
acre  Moon  Lake  Reservoir  with  a  storage 
capacity  of  49,500  acre-feet  and  a  water 
surface  elevation  of  8,137  feet  msl;  (3) 
a  62-inch-dJameter,  7,610-foot-long  steel 
penstock;  (4)  a  powerhouse  containing 
two  generating  units  %vith  a  total 
installed  capacity  of  7,200  kW, 
producing  an  estimated  average  annual 
energy  output  of  23  million  kWh;  (5)  a 
tailrace;  and  (6)  a  350-foot-long  69-kV 
transmission  line  tying  into  the  existing 
line. 

The  applicant  estimates  the  cost  of  the 
studies  to  be  conducted  under  the 
preliminary  permit  at  $250,000.  No  new 
roads  will  be  needed  for  the  purpose  of 
conducting  these  studies. 

1.  Purpose  of  Project:  Project  power 
would  be  sold  to  a  local  utility  or  a  state 
municipality. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9.  AlO,  B,  C.  and  D2. 

7.  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11358-4M)0. 

c.  Date  pled:  October  26, 1992. 

d.  Applicant:  Guardsman  Way  Hydro 
Associates,  dba  Current  Power 
Technologies,  Inc. 

e.  Name  of  Project:  Guardsman  Way 
Power  Project. 

f.  Location:  On  the  Salt  Lake  Gty 
Terminal  and  Park  Reservoirs 
transmission  line  to  Guardsman  Way  in 
Salt  Lake  County,  near  the  town  of  Salt 
Lake  City.  The  project  will  be 
constructed  to  become  part  of  the  Gty's 
water  system. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Gene 
Deveraux,  1190  North  Spring  Creek 
Place,  P.O.  Box  870.  Springville,  UT 
84663-0870,  (801)  489-0089;  Mr.  Frank 
Haws.  719  North  400  East,  Logan,  UT 
84321. 

i.  FERC  Contact:  Ms.  Deborah  Frazier- 
Stutely  (202)  219-2842. 

i.  Comment  Date:  March  29. 1993. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
The  existing  8  million  gallon  Park 
Reservoir;  (2)  the  two  existing  Terminal 


Reservoirs,  each  20  million  gallons;  (3) 
an  existing  36-inch-diameter  steel 
transmission  pipeline;  (4)  a  new 
underground  powerhouse  containing  a 
single  generating  unit  with  an  installed 
capacity  of  553  kW,  producing 
approximately  4  million  kWh  of  energy 
annually;  and  (5)  a  substation. 

The  applicant  estimates  the  cost  of  the 
studies  to  be  conducted  under  the 
preliminary  permit  would  be  $35,000. 
No  new  roads  will  be  needed  for  the 
purpose  of  conducting  these  studies. 

1.  Purpose  of  Project:  Project  power 
would  be  sold  to  a  local  utility  or  a  state 
municipality. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9.  AlO,  B,  C.  and  D2. 

8.  a.  Type  o/A/)p7/cotion.- Preliminary 
Permit. 

b.  Project  No.:  11361-000. 

c.  Date  filed:  November  18, 1992. 

d.  Applicant:  May  Creek,  Inc. 

e.  Name  of  Project:  May  Creek. 

f.  Location:  On  Lake  Isabel  in  the  Mt. 
Baker — Snoqualmie  National  Forest 
near  the  town  of  Goldbar  in  Snohomish 
County,  Washington.  Township  28N, 
Range  9E  sections  35  and  36. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Gary  P. 
Marcus,  May  Creek,  Inc.,  1580  Valley 
River  Drive,  Eugene,  OR  97401-2148. 
(503) 683-5200. 

i.  FERC  Contact:  Michael  Spencer  at 
(202) 219-2846. 

j.  Comment  Date:  March  16, 1993. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  A 
submerged,  screened  pipe  intake  on  the 
bottom  of  Lake  Isabel;  (2)  a  12,100-foot- 
long,  36-inch-diameter  steel  penstock; 
(3)  a  powerhouse  containing  a  generator 
with  a  capacity  of  4.890  kW  and  an 
average  annual  generation  of  20,406 
MWh;  and  (4)  a  0.7-mile-long 
transmission  line. 

No  new  access  road  will  be  needed  to 
conduct  the  studies.  The  applicant 
estimates  that  the  cost  of  the  studies  to 
be  conducted  under  the  preliminary 
permit  would  be  $350,000. 

1.  Purpose  of  Project:  Project  power 
would  be  sold. 

m.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7. 
A9,  AlO,  B,  C,  D2. 

9.  a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11367-000. 

c.  Date  filed:  December  16,  1992. 

d.  Applicant:  Peak  Power 
Corporation. 

e.  Name  of  Project:  Sheep  Mountain 
Modular  Pumped  Storage  Project. 

f.  Location:  Predominantly  on  lands 
administered  by  the  Bureau  of  Land 


Management  in  the  Sheep  Mountains, 
approximately  19  miles  south  of  Las 
Vegas,  in  Clark  County,  Nevada.  R60E, 
T22S  to  T25S. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C  791(a)-«25(r). 

h.  Applicant  Contact:  Mr.  Rick  S. 
Koebbe,  Peak  Power  Corporation,  10 
Lombard  Street,  suite  410,  San 
Francisco,  CA  94111.  (415)  362-0887. 

i.  FERC  Contact:  Mt.  Michael 
Strzelecki,  (202)  219-2827. 

i.  Comment  Date:  March  17, 1993. 

k.  Description  of  Project:  The 
proposed  pumped  storage  project  would 
consist  of:  (1)  A  140- foot-high  dam  and 
46-acre  upper  reservoir,  (2)  a  13.5-foot- 
diameter,  3.340-foot-long  penstock 
connecting  the  upper  reservoir  with  a 
lower  reservoir;  (3)  a  50-foot-high  dam 
and  65-acre  lower  reservoir;  (4)  a 
powerhouse  with  a  total  installed 
capacity  of  200  MW;  (5)  a  17.5-miIe-long 
transmission  line  interconnecting  with 
an  existing  Nevada  Power  Company 
transmission  line;  and  (6)  appurtenant 
facilities. 

No  new  access  roads  will  be  needed 
to  conduct  the  studies.  The  approximate 
cost  of  the  studies  would  be  $1,000,000. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO.  B.  C.  and  D2. 

Standard  Paragraphs 

A4.  Development  Application — Public 
notice  of  the  filing  of  the  initial 
development  application,  which  has 
already  been  given,  established  the  due 
date  for  filing  competing  applications  or 
notices  of  intent.  Under  the 
Commission's  regulations,  any 
competing  development  application 
must  be  filed  in  response  to  and  in 
compliance  with  public  notice  of  the 
initial  development  application.  No 
competing  applications  or  notices  of 
intent  may  he  filed  in  response  to  this 
notice. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  speciBed 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  (1)  and  (9) 
and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
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desiring  to  file  a  competing 
devetopmeot  appUcation  must  submit  to 
the  ComnissioD,  on  or  before  a 
specified  comment  date  for  the 
particular  applicatioo.  either  a 
competing  development  appUcatioa  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CTR 
4.30(b)(1)  and  (9)  and  4.36. 

A9.  Notice  ofIntent~rA  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit-^A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
will  be  36  months.  The  work  proposed 
under  the  preliminary  permit  would 
include  economic  analysis,  preparation 
of  preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  the  results  of  these  studies,  the 
Applicant  would  decide  whether  to 
proceed  with  the  preparation  of  a 
development  application  to  construct 
and  c^erate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice' 
and  Procedure,  18  CFR  385.210,  .211, 
.214.  hi  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
apphcation. 

C.  Filing  and  Service  of  Responsive 
Documents— Any  fiKngs  must  bear  in 
alt  capital  letters  the  title 

"COMMENTS".  "NCXnCEOF  INTENT 
TO  FILE  COMPETING  APPUCATION". 
"COMPETING  APPUCATION", 
"PROTEST*'.  "MOTION  TO 
INTERVENE",  as  ai^UcaUe,  and  the 
Project  Number  of  the  particular 
application  to  whidi  the  filing  refers. 


Any  of  the  above-named  dociuneots 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE..  Washington.  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review, 
Federal  Energy  Regulatory  Commission. 
Room  1027,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  aj^iication  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

02.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Apphcant's 
representatives. 

D9.  Filing  and  Service  of  Responsive 
Documents — The  application  is  ready 
for  envirorunental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8, 1991,  56 
FR  23108,  May  20,  1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice,  (Mardi  15, 
1993  for  Project  No.  2712-004).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice.  (April  28, 1993  for 
Project  No.  2712-004). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  Utle  "COMMENTS",  "REPLY 
COMMENTS". 

"RECOMMENDATIONS,"  'TERMS 
AND  CONDmONS,"  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  apphcant  and 
the  project  number  c^the  application  to 
which  the  fiKng  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  leouirements  of  18  CFK  385.2001 
through  385.2005.  All  comments. 


recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requiroaieDU  of  18  CFR  4.34(1^. 
Any  of  these  documents  must  be  fiied 
by  providing  the  original  and  the 
number  of  copies  required  t^  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  82S  North  Capitol  Stieel. 
NE..  Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Project  Review. 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
room  1027.  at  the  above  address.  Each 
filing  must  be  accompanied  by  proof  of 
service  on  all  persons  listed  on  the 
service  Ust  prepared  by  the  Commission 
in  this  proceeding,  in  accordance  with 
18  CFR  4.34(b).  and  385.2010. 

Dated:  January  14, 19aa.  Washiogton.  DC 
Lois  D.  Caih«U. 
Secrrtwy. 

IFR  Doc.  93-1572  Filed  1-22-93;  8:45  mi} 
■mjMB  cooe  sru-^-M 

[Docket  No*.  CP93-1 52-000,  el  aL] 

^4orttHMest  PipeMne  Corp.,  el  aL; 
Natural  Gat  Cartmcale  FWnga 

January  14, 199a. 

Take  notice  that  the  following  flhngs 
have  been  made  with  the  Commission; . 

1.  North weet  Pipetkie  Corp. 

IDockel  No.  CPS3-1S2-000] 

Take  notice  that  on  January  7, 19d3, 
Northwest  Pipeline  Corporation 
(Northwest).  295  Chipeta  Way.  Salt  Lake 
City,  Utah,  84158  filed  in  Docket  Na 
CP93-152-000  a  request  pursuant  to 
§§157.205  and  157.211  of  the 
Commission's  Regxilations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  construct  and  operate 
the  new  James  River  Meter  Station  in 
Clark  County,  Washington  for  the 
delivery  of  transportation  gas  from 
Northwest's  Grant  Pass  Lateral  to  a  non- 
jurisdictional  pipeline  to  be  constructed 
by  James  River  Corporation  (James 
River)  to  serve  its  existing  paper  mill 
facility  at  Comar,  Washington  under 
Northwest's  blanket  certificate  istuad  in 
Docket  No.  CP82-433-O00  pursumt  to 
section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Northwest  states  that  it  proposes  to 
construct  and  o|}erate  the  James  River 
Meter  Station  to  be  used  for  the  delivery 
of  transportation  gas  directly  to  James 
River.  Northwest  also  states  that  it 
proposes  to  construct  a  meter  station 
consisting  of  two  eight-inch  turbine 
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meter  runs,  two  three-inch  regulators, 
two  six-inch  hot  taps  and  associated 
appurtenances.  The  estimated  cost  of 
the  station  is  approximately  $495,890. 

Comment  date:  March  1, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Coltiiiibia  Gas  TransmiaHoa  Corp. 

[Docket  No.  CP93-15S-0001 

Take  notice  that  on  January  11, 1993, 
Columbia  Gas  Transmission  Corporation 
(Columbia  Gas).  1700  MacCorkle 
Avenue,  SE..  Qiarleston,  West  Virginia 
25314,  filed  in  Docket  No.  CP93-155- 
000,  a  request  pursuant  to  §  157.205  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  establish  an  additional 
point  of  delivery  for  transportation 
service  to  Minard  Run  CNl  Company  0 
(MRO)  in  McKean  County, 
Pennsylvania,  under  its  blanket 
certificate  issued  in  Docket  No.  CP83- 
76-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Columbia  Gas  states  that  it  proposes 
to  establish  the  new  point  of  delivery  to 
MRO  at  an  existing  4-inch  tap  to 
provide  intemiptible  transportation 
service.  Columbia  Gas  further  states  that 
the  interconnecting  facilities  would 
consist  of  a  4-inch  meter,  8'  by  8' 
building,  filter  separator  and  less  than 
20  feet  of  8-inch  pifwline.  Columbia  Gas 
says  that  the  estimated  cost  to  establish 
this  point  of  delivery  would  be 
approximately  $25,500  and  would  be 
reimbursed  by  MRO. 

The  estimated  quantities  of  natural 
gas  to  be  delivered  at  the  new  point  of 
delivery  would  be  950  Dth  per  day  and 
346,750  Dth  annually. 

Comment  date:  March  1, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


3.  Northern  Natural  Gas  Co. 

IDocket  No.  CP93-1 59-0001 

Take  notice  that  on  January  12, 1993, 
Northern  Natural  Gas  Company 
(Northern),  P.O.  Box  1188,  Houston, 
Texas  77251-1188,  filed  in  Dodcet  No. 
CP93-1 59-000  a  request  pursuant  to 
§§157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  operate 
and  maintain  eight  existing  delivery 
points  in  order  to  accommodate 
unrestricted  gas  service  for  Pe<^les 
Natural  Gas  Company,  ENvision  of 
UtiliCorp  United,  Inc.  (Peoples),  under 
the  blanket  certificate  issued  in  Docket 
No.  CP82-401-000,  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act,  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Northern  proposes  to  operate  eight 
existing  town  border  stations  located  in 
Nebraska,  Kansas,  Iowa,  and  Minnesota 
originally  authorized  to  be  constructed 
and  operated  pursuant  to  section  311  of 
the  Natural  Gas  Policy  Act  of  1978 
(NGPA)  and  §  284.3(c)  of  the 
Commission's  Regulations.  Northern 
states  that  it  proposes  to  use  the 
facilities  to  ncrommodate  natural  gas 
deliveries  to  Peoples  not  limited  to 
those  delivered  under  section  311  of  the 
NGPA.  Northern  proposes  no  increase 
in  capacity  of  those  facilities.  It  is 
indicated  that  the  end  use  of  gas 
deliveries  through  these  facilities  would 
be  residential,  commercial  and 
industrial. 

It  is  stated  that  deliveries  to  Peoples 
through  the  delivery  points  would  be 
made  pursuant  to  Northern's  currently 
effective  rate  schedules.  It  is  also  stated 
that  delivery  of  volumes  through  the 
existing  delivery  points  would  not 
impact  Northern's  peak  day  and  annual 
deliveries.  In  addition.  Northern  advises 
that  the  total  volumes  to  be  delivered  to 
the  customer  after  the  request  do  not 


exceed  the  total  volumes  authorized 
prior  to  the  request.  Also,  it  is  indicated 
that  the  proposed  activity  is  not 
prohibited  by  its  existing  tariff  and  that 
it  has  sufficient  capacity  to 
accommodate  the  changes  proposed 
herein  without  detriment  or 
disadvantage  to  Northern's  other 
customers. 

Comment  date:  March  1, 1993.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  Notice. 

4.  K  N  Energy,  INC 

IDocket  Na  CP93-1 56-0001 

Take  notice  that  on  January  12, 1993. 
K  N  Energy,  Inc.  (K  N),  P.O.  Box  281304, 
Lakewood,  Colorado  80228,  filed  in 
Docket  No.  CP93-1 56-000  a  request 
pursuant  to  §  §  157.205  and  157.211  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205,  211) 
for  authorization  to  construct  and 
operate  sales  taps  under  K  N's  blanket 
certificate  issued  in  Docket  No.  CP83- 
140-000,  et  al.  pursuant  to  section  7  of 
the  Natural  Gas  act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

K  N  proposes  to  construct  and  operate 
15  sales  taps  for  sale  of  gas  to  end-users, 
located  along  its  jurisdictional 
pipelines,  in  accordance  with  K  Ns 
current  rate  schedules  authorized  by  the 
applicable  state  and  local  regulatory 
bodies  having  jurisdiction  over  the 
sales.  K  N  states  that  the  customers 
would  reimburse  it  for  a  portion  of  the 
construction  costs  through  a  connection 
charge  which  varies  by  state  as  follows: 
Kansas-$250,  Nebraska-$400,  Colorado- 
$400, and  Wyoming-$400.  K  N  describes 
the  cultomers  as  resident/occupants  and 
provides  related  information  as  shown 
in  the  attached  Appendix. 

Comment  dote.- March  1, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  Notice. 
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5.  El  Pase  Natural  Gas  Co. 

(Docket  No.  CP93-1S4-000] 

Take  notice  that  on  January  11, 1993, 
El  Paso  Natural  Gas  Company  (El  Paso), 
Post  Office  Box  1492.  El  Paso,  Texas 
79978.  filed  in  Docket  No.  CP92-154- 
000  a  request  pursuant  to  §  157.205  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  abandon  certain  sales 
lateral  facilities  in  Texas  and  Arizona, 
under  El  Paso's  blanket  certificate 
issued  in  Docket  No.  CP82-435-000,  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

El  Paso  proposes  to  abandon  in  place 
approximately  8.5  miles  of  pipeline 
segments  of  various  diameters, 
previously  used  for  deliveries  to 
Southwestern  Public  Service  Company, 
the  City  of  Mesa,  Arizona  and  Phelps 
Dodge  Corporation.  El  Paso  proposes  to 
abandon  by  sale  to  Southwest  Gas 
Corporation  (Southwest)  approximately 
1.6  miles  of  pipeline  used  for  deliveries 
to  Southwest.  It  is  stated  that  the 
facilities  proposed  to  be  abandoned  in 
place  are  no  longer  needed  and  that  the 
facilities  proposed  to  be  abandoned  by 
sale  would  be  used  by  Southwest  as 
distribution  facilities.  It  is  asserted  that 
no  customers  would  lose  service  as  a 
result  of  the  proposed  abandonments 
and  that  the  customers  previously 
served  by  the  facilities  have  consented 
to  the  proposed  abandonments. 

Comment  date;  March  1, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  §  157.205  of  the  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  93-1571  Filed  1-22-93;  8:45  ami 
BILUNG  CODE  nriT-OI-M 


Morgantown  Energy  Technology 
Center 

Financial  Assistance  Award;  (Award  of 
Cooperative  Agreement/Renewal) 

AGENCY:  Morgantown  Energy 
Technology  Center,  U.S.  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  noncompetitive 
financial  assistance  award. 

SUMMARY:  Based  upon  a  determination 
made  pursuant  to  10  CFR 
600.7(b)(2)(i)(A)  the  DOE,  Morgantown 
Energy  Technology  Center  (MFTC), 
gives  notice  of  its  plans  to  award  a 
cooperative  agreement/renewal  to  Sim 
Refining  and  Marketing  (SUN),  Applied 
Research  and  Development,  P.O.  Box 
1135,  Marcus  Hook,  Pennsylvania 
19061-0835,  in  the  amount  of 
approximately  $12. 2M,  of  which  $4M 
will  be  fimded  by  the  DOE.  DOE  intends 
to  provide  funding  in  the  amount  of 
$1M  for  the  first  budget  period  of  the 
renewal  period.  The  project  period  will 
be  extended  by  four  years  for  a  total 
project  period  of  seven  years,  and  will 
be  increased  by  approximately  $12.2M, 
for  an  estimated  total  project  value  of 
$14.4M. 

FOR  FURTHER  INFORMATKM  CONTACT:  D. 

Denise  Riggi,  1-07,  U.S.  Department  of 
Energy,  Morgantown  Energy  Technology 
Center.  P.O.  Box  880.  Morgantown, 
West. Virginia  26507-0880,  telephone: 
(304)  291-4241,  Procurement  Rsquest 
No.  21-93MC26029.501. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  cooperative  agreement/ 
renewal  is  to  provide  continued 
financial  assistance  to  SUN  in  support 
of  its  program  entitled  "Catalytic 
Conversion  of  Light  Alkanes."  The 
research  is  designed  to  develop  a  new 
family  of  catalysts  for  the  conversion  of 
liglit  alkanes  to  liquid  fuels  through 
alcohols  as  intermediates.  New  catalysts 
have  been  discovered  under  the  current 
agreement  activity;  the  requested 
renewal  will  provide  for  the 
development  of  these  catalysts  to  the 
proof  of  concept  stage.  One  of  DOE/ 
METC's  missions  is  to  conduct  research 
and  development  on  the  efficient 
exploitation  of  natural  gas  resources. 
This  project  fits  well  within  the  METC 
Natural  Gas  to  Liquids  Program.  By 
providing  financial  support,  METC 
expects  to  stimulate  utilization  of 
natural  gas  reserves  by  developing  a 
relatively  simple,  cost  effective,  process 
suitable  for  installation  at  the  well-head 
for  conversion  of  methane  to 
transportable  liquid. 


Issued  in  Washington,  D.C  January 
15,1993. 
Louie  L.  Calaway, 

Director,  Acquisition  and  Assistance  Division, 
Morgantown  Energy  Technology  Center. 
(FR  Doc  93-1707  Filed  1-22-93;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4554-4] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  February  24, 1993. 
FOR  FURTHER  INFORMATION  OR  TO  OBTAM 
A  COPY  OF  THIS  ICR,  CONTACT:  Sandy 
Farmer  at  EPA,  (202)  260-2740. 
SUPPLEMENTARY  MFORMATION: 

Office  of  Air  and  Radiation 

Title:  Reporting  and  Recordkeeping 
Requirements  for  the  New  Source 
Performance  Standards  (NSPS)  for 
Industrial-Commercial-Institutional 
Steam  Generating  Units,  Subpart  Db 
(ICR  No.  1088.06;  OMB  No.  2060-0072). 

Abstract:  This  ICR  is  a  reinstatement 
of  an  expired  information  collection  in 
support  of  the  Clean  Air  Act,  as 
described  under  the  general  NSPS  at  40 
CFR  60.7-00.8  and  60.13,  and  the 
specific  NSPS  Subpart  Db  for  nitrogen 
oxide  (NOx),  particulate  matter  (PM), 
and  sulfur  dioxide  (S02)  emissions  from 
Industrial-Commercial-lnstitutional 
Steam  Generating  Units  at  40  CFR  60.40. 
The  information  will  be  used  by  the 
EPA  to  direct  monitoring,  inspection, 
and  enforcement  efforts,  thereby 
ensuring  compliance  with  the  NSPS. 

Under  this  ICR,  owners  or  operators  of 
affected  facilities  must  provide  EPA,  or 
the  delegated  authority,  with  one-time 
notifications,  reports,  and  recordkeeping 
required  of  all  facilities  subject  to  the 
general  NSPS  requirements.  In  addition, 
facilities  subject  to  this  subpart  must 
provide  EPA,  or  the  delegated  authority, 
with  information  that  may  include:  (1) 
Semiannual  reports  of  monitoring 
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results  and  axoesa  wmiMiniM;  (2) 
performance  test  data  and  results;  and 
(3)  quarterly  reports  of  monitoring 
results  and  excess  emissions.  Where 
applicable,  facilities  must  maintain 
records  related  to  NOx.  S02.  or  PM 
emissions  that  may  include:  (1) 
Amounts  of  fuels  fired;  (2)  annual 
capacity  factors;  (3)  opacity 
measurements;  and/or  (4)  nitrogen 
content  of  fuels. 

Presently,  there  are  464  facilities 
subject  to  this  regulation  with  an 
estimated  increase  in  the  regulated 
universe  at  58  sources  per  year,  for  an 
average  of  551  facilities  over  tfi«  next 
three  years.  Facility  records  related  to 
compliance  must  bia  maintained  for  two 
years. 

Burden  Statement:  Public  reporting 
burden  far  facilitiec  subject  to  this 
collection  of  inibrraadoD  i«  estimated  to 
average  129  hours  per  response 
including  time  for  reviewing 
instructions,  seaiching  existing  data 
sources,  gathering  and  maintaining  data, 
and  completing  and  reviewing  the 
collection  of  information.  Annual 
recordkeeping  burden  is  estimated  to 
average  156  hours  per  respondent. 

Respondents:  Ownws  or  operators  of 
subject  steam  generating  units  that 
commenced  constniction,  modification 
or  reconstruction  after  June  19, 1984 
and  are  operating  with  heat  input 
capacities  greater  than  100  million 
British  Thermal  Units  (BTU)/hour. 

Estimated  Number  of  Respondents: 
551. 

Estimated  Number  of  Responses  Per 
Respondent:  4. 

Estimated  Total  Annual  Burden  on 
Respondents:  369,722  hours. 

Frequency  of  Collection:  One-time 
notific^ons  and  reports  for  new 
facilities;  quarterly  reporting  for  subject 
existing  facilities. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 

Sandy  Fanner,  U.S.  Environmental 
Proitection  Agency,  Information  PoKcy 
Branch  (PM-223Y1, 401  M  Street. 
SW..Wa8hington,  DC.  20460. 

and 

Chris  Woiz.  Office  of  Management  and 
Budget,  Office  of  Infomatioo  and 
Reguiatory  AOairs.  725  17th  Street. 
NW.,Wachingtoo.  DC,  20503. 
Dated:  ^mnry  IS,  1993. 

Peol Lapucy. 

Director.  Begulatory  Management  Division 

IFR  Doc  03-1732  POed  l-22-«3: 8:45aiB] 
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Open  Meeting  of  the  Policy  Dialogue 
Committee  on  Mining  Wastes 

AGENCY:  EnviroomenUl  Prolaction 

Agency. 

ACTION:  FACA  Committee  meeting- 
Policy  Dialogue  Committee  on  Kfining 
Wastes. 

StJMMARY:  As  required  by  section  g(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  we  are  giving 
notice  of  the  date  and  location  of  the 
next  meeting  of  the  Policy  Dialogue 
Committee  on  KGning  Waste.  The 
purpose  of  the  meeting  is  to  obtain 
updates  on  current  mine  waste  related 
activities,  discuss  EPA's  proposed  mine 
waste  activities,  and  to  discuss  potential 
future  roles  for  the  Policy  Dialogue 
committee.  The  meeting  is  open  to  the 
public  without  advance  registration.  An 
opportunity  for  public  comment  will  be 
offered  at  the  end  of  the  day. 
DATES:  The  meeting  will  be  held  on 
February  17, 1993  from  10  a.m.  to  4  pjn. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  City  Centre,  1 143  New 
Hampshire  Avenue.  N.W..  Washington. 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  needing  further  information  on 
substantive  aspects  of  the  mining  waste 
program  should  call  Steve  Hoffinan. 
Office  of  Solid  Waste,  U.S.  EPA,  (703) 
308-8413;  401  M  Street,  SW., 
Washington.  E)C  20460.  Persons  needing 
further  information  on  administrative 
matters  such  as  committee  arrangements 
or  procedures  should  contact  Deborah 
Dalton.  EPA  Consensus  and  Dispute 
Resolution  Program.  (202]  260-5495  or 
the  Committee's  facilitator.  John 
Ehrman,  The  Keystone  Center.  (303) 
468-5822. 

Dated:  Januaiy  15, 1993. 
DeboraliDahaa. 

Designated  Federal  Official.  Deputy  Director, 
Consensus  and  Dispute  Resolution  Program, 
Office  of  Policy,  Planning  and  Evaluation. 
[FR  Doc.  93-1671  FiM  1-22-93;  8:45  ami 
aiujNacooc( 
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Superfund  Hespcmse  Action 
Contractor  IndemnHfcation 

AGENCY:  Envinnnnantal  Protectioa 
Agency. 

ACTION:  Final  guidelinec. 

SUUUAltY:  The  Enviionmentd  Protection 
Agaocy  (EPA)  is  issuing  final  gnidaiinea 
to  implement  section  110  of  tlM 
Comprehensive  EnvircHimental 


Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (42  U.S.C. 
9619)  and  Public  Law  101-584.  Section 
119  provides  the  President  with 
discretionary  authority  to  indemnify 
response  action  contractors  (RACs)  for 
releases  of  a  hazardous  substance  or 
pollutant  or  contaminant  arising  out  of 
negligence  in  conducting  responae 
action  activities  at  sites  on  the  National 
Priorities  List  (NPL)  and  removal  action 
sites.  As  delegated  by  the  President. 
EPA  has  authority  to  extend 
indemnification  to  RACs  working  at 
NPL  or  removal  action  sites  for  Q'A. 
states,  political  subdivisions  of  states, 
faderally  recognized  Indian  tribes,  and 
potentially  responsible  parties  (PRPs). 
EFFECTIVE  DATE:  January  25, 1993. 
ADDRESSES:  Rick  Colbert,  U.S. 
Environmental  Protection  Agency, 
5502-C  401  M  Street,  SW.,  Washington, 
DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Colbert,  (703)  603-8932. 
StJPFLEMENTARY  INFORMATION:  Detailed 
Summary  of  Final  Guidelines: 

•  Diligent  Efforts:  To  be  eligible  for 
indemnification  by  EPA,  a  RAC  must 
have  made  diligent  efforts  to  (^ain 
insurance  coverage  from  non-federal 
sources.  Under  a  muHisite  contract,  the 
RAC  must  agree  to  continue  to  make 
such  dihgent  efforts  each  time  it  begins 
work  at  a  new  site. 

•  Prime  contracts:  For  future 
contracts,  EPA  does  not  intend  to  offer 
any  indemnification  unless  it  did  not 
receive  a  sufficient  number  of  qualified 
bids  or  proposals,  and  the  lack  of 
response  can  be  linked  to  the  absence  of 
indemnification.  In  sudi  a  situation, 
EPA  may  issue  a  new  or  emended 
solicitetion  and  offer  indemnification. 
RACs  vrith  EPA  indemnification 
coverage  under  current  contracts  will  be 
offered  coverage  under  theae  guidelines. 
They  may  negotiate  with  EPA  on  the 
limit  and  deductible,  but  the  upper  limit 
that  they  may  choose  from  is 
determined  by  the  dollar  amount  of  the 
contract.  Coverage  of  $75  milhon  is  the 
top  limit  (with  co-payments  above  $50 
million),  and  it  is  available  for  RAGi 
with  contracts  of  long  duration  (greater 
than  five  jrears)  only.  The  maximum  top 
limit  for  other  RACs  is  $50  million. 

•  A  $15  million  aggregate  limit  per 
cost-reimbursement  contract  of  long 
duration  (greater  than  five  years)  will  be 
added  to  provide  indemnification  solely 
for  specialty  subcontractors  with  $5 
million  as  the  maximum  amount 
available  on  any  one  subcontract. 

•  Innovative  technology  RACs:  Ffx 
current  contracts  and  new  contracts 
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where  indemnification  is  offiared,  the 
RAC  who  provides  innovative 
technologies  during  remedial  action 
(RA)  construction  may  select  from  a 
range  of  limits.  However,  the 
deductibles  associated  with  a  specific 
limit  will  be  lower  for  these  contractors 
than  for  other  contractors.  Eligible  RACs 
may  be  prime  contractors  or 
subcontractors  (receiving 
indemnification  from  the  prime 
contractor)  under  fixed-price  contracts 
or  subcontractors  under  cost- 
reimbursement  contracts. 

•  PflPiMCconfrartors;  These  RACs 
will  not  receive  EPA  indemnification. 

•  SITE  Participants  and  CERCLA 
126(g)  hazardous  workers  training 
grantees:  These  RACs  may  be  offered 
indemnification,  but  the  upper  limit 
available  to  them  will  be  lower  than  for 
other  RACs.  In  addition,  the  deductibles 
associated  with  those  limits  wiH  be 
lower  than  for  other  RACs. 

•  Term  of  coverage:  The  term  of 
coverage  will  be  ten  years. 

•  Surety  firms:  Firms  that  provide 
performance  bonds  inherit  the 
indemnification  agreement  of  the 
defaulting  RAC  if  the  bond  is  activated. 

•  Renegotiating  existing  contracts: 
EPA  believes  that  given  the  temporary 
nature  of  indemnification  under  its 
interim  guidance  (OSWER  Directive 
9835.5),  i.e.,  the  statutory  requirement 
for  promulgation  of  final  guidelines 
subject  to  public  comment,  RACs 
understood  that  this  protection  lacked 
any  p)ermanence  and  was  offered  on  a 
"claims  made"  basis.  EPA  will 
terminate  the  contracts  of  RACs  who  do 
not  agree  to  modify  the  indemnification 
terms  under  their  existing  contracts  so 
that  they  are  consistent  with  the  final 
guidelines. 

I.  Introduction 

These  guidelines  meet  the  statutory 
requirements  of  CERCLA  section 
119(c)(7),  which  requires  the 
development  of  guidelines  to  implement 
CERCLA  §  119  before  promulgation  of 
regulations.  Since  October  1987,  EPA 
has  offered  indemnification  to  RACs 
under  an  interim  guidance,  OSWER 
Directive  9835.5,  "EPA  Interim 
Guidance  on  Indemnification  of 
Superfund  Response  Action  Contractors 
Under  Section  119  of  SARA."  The 
interim  guidance  required  a  $100,000 
deductible,  but  it  did  not  state  a  limit  in 
coverage  for  the  indemnification  as 
required  by  CERCLA  section  119..The 
interim  guidance  did  not  attempt  to 
assess  whether  indemnification  is 
necessary  to  encourage  RAC 
participation  in  the  Superfund  program, 
and  it  assumed  that  EPA's 


indemnification  is  an  adequate 
substitute  for  insurance. 

In  the  spring  of  1989,  EPA  sent  letters 
to  the  then-current  RACs  stating  that  it 
had  determined  that  some  insurance 
may  be  available.  The  letter  instructed 
the  RACs  to  make  diligent  efforts  to  seek 
insurance  from  the  private  sector  and 
forward  proof  of  their  diligent  eff^orts  to 
the  EPA  contracting  officer. 

On  October  31. 1989.  EPA  published 
proposed  guidelines  in  the  Federal 
Register  (54  FR  46012)  and  requested 
public  comment.  EPA  stated  that  during 
an  information  gathering  process,  it  had 
not  been  able  to  gather  adequate 
information  to  determine  the  amount  of 
insurance  (coverage)  that  any  particular 
RAC  should  maintain.  EPA  further 
stated  that  it  had  not  been  able  to 
determine  the  extent  to  which 
indemnification  should  be  offered  to 
meet  the  Agency's  objectives,  if  at  all. 
As  stated  in  the  proposal  these 
objectives  are: 

•  Provide  RACs  with  a  temporary 
comparable  substitute  for  commercial 
pollution  insurance,  in  the  absence  of 
affordable  and  adequate  commercial 
insurance  coverage  or  other  viable 
private  sector  risk  transfer  mechanisms: 

•  Encourage  the  insurance  industry  to 
provide  RACs  with  adequate  and 
affordable  pollution  insurance  products; 

•  Encourage  the  development  of  other 
private  sector  mechanisms  that  provide 
RACs  with  adequate  and  affordable 
prospective  pollution  risk  transfer 
mechanisms; 

•  Maintain  EPA's  fiduciary 
responsibility  to  ensure  that  the 
Superfund  monies  are  used  to  clean  up 
sites  to  the  maximum  extent  possible: 

•  Assure  that  an  adequate  f)ool  of 
qualified  RACs  will  be  available  to  keep 
the  Superfund  program  of>erative; 

•  Maintain  strong  RAC  incentives  to 
prevent  and  reduce  RAC  induced 
release  incidents  throughout  a  given 
Superfund  response  action  contract;^^ 

•  Maintain  strong  RAC  incentive  to 
continue  to  seek  commercial  insurance 
coverage  and/or  develop  alternative  risk 
transfer  mechanisms. 

EPA  stated  that  the  indemnification 
limit  and  deductible  scheme  should  be 
based  on  the  assumption  that  the  RAC 
itself  is  best  able  to  determine  its 
required  level  of  insurance  or 
indemnification  coverage.  However, 
EPA  believed  that  the  RAC  will 
overstate  its  required  indemnification 
limit  unless  a  disincentive  to  overstate 
is  included.  Therefore,  EPA  proposed 
tying  the  size  of  the  deductible  to  the 
size  of  the  limit. 

EPA  proposed  a  "sliding  scale"  for 
cost-reimbursement  contracts;  these  are 
the  contracts  under  which  contractors 


work  on  EPA-directed  tasks  on  an 
hourly  basis  and  are  reimbursed  for 
costs  incurred  while  performing  the 
work.  The  contracts  are  multi-site,  with 
the  work  at  various  locations 
determined  after  contract  award  through 
work  assignments  issued  by  EPA.  Under 
the  proposal,  a  RAC  could  choose  a 
coverage  limit  it  believed  it  needed  up  ' 
to  $50  million.  However,  as  the  limit 
increased,  the  deductible  would  also 
slide  upwards;  the  deductible  paired 
with  a  $50  million  limit  was  $3.5 
million. 

For  RACs  with  fixed-price  contracts, 
i.e.,  Army  Corps  of  Engineer  remedial 
action  (RA)  contracts,  state-lead 
contracts,  and  removal  site-specific 
contracts,  EPA  proposed  market 
incentives  to  encourage  RACs  not  to 
request  EPA  indemnification.  That  is. 
EPA  would  put  a  value  on  its 
indemnification,  either  as  a  price 
charged  to  the  RAC  or  as  an  adjustment 
to  a  bid  reflecting  the  amount  of 
indemnification  requested  by  a  RAC 

The  General  Accounting  Office  (GAO) 
in  a  1989  report  to  Congress, 
"SUPERFUND:  Contractors  Are  Being 
Too  Liberally  Indemnified  by  the 
Government,"  recommended  that  EPA 
attempt  to  use  the  procurement  system 
to  see  if  RACs  would  work  at  EPA  sites 
absent  indemnification.  EPA  believed 
that  the  use  of  market  incentives  to 
encourage  RACs  not  to  ask  for  EPA 
indemnification  paralleled  GAO's 
recommendation  to  use  the  market  place 
to  help  meet  EPA's  goals.  EPA 
concurred  with  the  GAO 
recommendation  and  believed  that  this 
approach  would  maintain  EPA's 
responsibility  to  ensure  that  Superfund 
monies  are  used  to  the  maximum  extent 
possible  to  clean  up  sites,  and  at  the 
same  time  maintain  an  adequate  number 
of  contractors  willing  to  work  at  EPA 
sites. 

EPA  concluded  in  the  proposal  that 
"given  the  limited  data  which  EPA  has 
had  available  to  it  in  shaping  this 
scheme,  the  Agency  is  particularly 
interested  in  receiving  further 
information  that  may  support  this  or 
alternative  schemes." 

EPA  received  a  variety  of  comments 
on  the  proposal;  almost  all  comments 
were  negative.  In  the  summer  of  1990, 
EPA  retained  a  third-party  facilitator, 
Endispute  Incorporated,  to  meet  and 
interview  representatives  of  interested 
parties  to  attempt  to  gain  insight  into 
commenters'  views.  The  facilitator  met 
with  representatives  of  EPA,  including 
personnel  from  the  Office  of  Emergency 
and  Remedial  Response,  the  Office  of 
Waste  Programs  Enforcement,  the  Office 
of  General  Counsel,  and  the  Office  of 
PoUcy,  Planning,  and  Evaluation.  The 
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facilitator  met  with  representatives  of 
the  Army  Corps  of  Engineere  and  the 
Office  of  Management  and  Budget.  The 
facilitator  also  met  with  representatives 
of  external  ^t>up8  such  as  trade 
organizations.  RAC  interest  groups,  and 
the  insurance  industry.  On  February  14, 
1991,  Endi^pute  presented  its  report  to 
EPA,  "Report  on  the  Results  of  the  EPA- 
Sponsored  Consultation  Process  on  the 
Prop»osed  Guidance  for  Section  119  of 
CERCLA,  as  Amended."  A  copy  of  the 
report  is  in  the  docket  for  this  notice. 
The  report  further  clarifies  the 
comraenters'  positions,  which  are  stated 
in  the  Response  to  Comment  section  of 
this  notice. 

In  sho.n,  coramenters  asserted  that  the 
hmits  were  too  low  and  the  deductibles 
were  too  high.  Most  commenters  also 
linked  the  perceived  low  limits  to  a 
possible  negati  ve  effect  on 
subcontractors  hired  by  EPA's  prime 
contractors.  Most  commenters  stated 
that  if  the  prime  contractor  does  not 
believe  that  it  has  adequate  coverage,  it 
will  not  be  willing  to  share  any  of  its 
indemnification  with  its  subcontractors. 

Despite  the  large  number  of 
comments,  commenters  did  not  provide 
additional  factual  information  that 
would  support  any  specific  alternative 
indemnification  scheme.  Commenters 
reiterated  the  risks  that  are  pwcsived  to 
be  associated  with  hazardous  waste 
sites.  In  short,  these  risks  are: 

•  Superfund  sites  present  high  risks 
to  people  and  property. 

•  Remediation  technology  is  new  and 
continually  changing.  The  statute 
encourages  the  use  of  innovative 
technologies. 

•  Underground  work  is  inherently 
risky. 

•  EPA.  which  is  subject  to 
community  and  other  socio-political 
pressures,  does  not  always  accept  the 
RAC's  recommendation  for  the  best 
method  to  clean  up  the  site. 

A  large  majority  of  commenters 
recommended  an  upper  indemnification 
limit  of  $200  or  $250  million,  but  did 
not  present  a  factual  basis  for  their 
recommendation.  These  commenters 
stated  that  these  higher  limits  are 
needed  to  protect  the  RAC  from  a 
possible  catastrophic  claim.  However, 
all  parties  acknowledged  that  there  has 
been  no  such  claim  in  the  history  of  the 
Sup>erfund  program.  The  few  potential 
claims  that  EPA  has  received  under 
section  119  or  under  the  Federal 
Acquisition  Regulation  (FAR) 
indemniHcation  (that  preceded  §119 
indemnification)  have  all  been  relatively 
small  dollar  amounts. 

Some  commenters  stated  that  EPA 
should  not  offer  iiKlemnification,  and 
that  RACs  should  bear  all  responsibility 


for  their  negligent  actions.  Inquiries 
made  by  EPA  have  revealed  that  some 
RACs  are  willing  to  work  for  other 
federal  agencies,  states,  and  PRPs 
without  indemnification  or  with  very 
low  coverage. 

The  Agency  was.  therefore,  in  the 
same  situation  that  it  was  in  before  the 
proposal  was  published,  if  EPA  offers 
indemnification  it  must  set  a  Umit  and 
a  deductible  for  the  indemnification 
even  though  little  factual  data  exists  on 
which  to  base  them,  or  even  to 
determine  whether  indemnification  is 
needed. 

The  approach  that  EPA  has  decided  to 
take  in  the  final  guidelines  draws  from 
the  first  three  alternatives  outlined  in 
the  1989  FR  notice: 

»  Provide  no  indemnification: 

•  Provide  indemnification  subject  to 
statutory  requirements; 

•  Offer  indemnification  with  market 
incentives  to  purchase  commercial 
insurance. 

The  goal  of  these  guidelines  is  to 
ensure  that  an  adequate  pool  of 
qualified  RACs  is  willing  to  work  at 
Superfund  sites.  This  goal  must  be 
balanced  with  EPA's  responsibility  to 
protect  the  financial  exposure  of  the 
government  so  that  Superfund  monies 
may  be  used  to  clean  up  the  maximum 
number  of  waste  sites.  EPA's  authority 
to  provide  indemnification  to  RACs  for 
negligent  actions  is  discretionary  and  is 
a  temporary  vehicle.  EPA's 
indemniBcation  authority  will  only  be 
used  to  the  extent  adequate  commercial 
liability  insurance  is  not  available. 

General  Approach 

Prime  Contracts 

For  future  contracts  (or  contracts  with 
other  agencies  or  local  governments 
having  an  inter-agency  agreement  or 
cooperative  agreement  with  EPA  to 
clean  up  Superfund  sites).  EPA  will 
-on'er  indemnification  only  if  there  is  a 
lack  of  adequate  competition  for  a 
solicitation  due  to  the  absence  of 
indenuiification.  If  this  is  the  case.  EPA 
will  offer  a  new  or  amended  solicitation, 
and  the  selected  RAC  will  be  eligible  for 
indemnification  under  these  guidelines. 

For  RACs  with  fixed-price  contracts, 
EPA  proposed  in  1989  to  use  market 
incentives  to  encourage  RACs  not  to 
request  indemnification.  Under  the 
proposal,  RACs  would  be  permitted  to 
determine  whether  they  wanted  EPA 
indemnification  and  the  amount^  but 
their  bid  %vould  be  adjusted  higher  to 
reflect  the  indemnification  request. 
After  further  consideration,  EPA  has 
concluded  the  proposed  adjustment 
procedure  would  be  unworkable  and 
present  considereble  obstacles  for  EPA. 


EPA  decided  that,  as  with  new  cost- 
reimbursement  RACs,  the  solicitation 
process  will  be  used  to  determine  if 
RACs  will  work  without 
indemnification. 

If  EPA  offers  indemnification  to 
RACs,  it  still  maintains  that  the  RAC  is 
in  the  best  position  to  know  the 
coverage  that  it  needs.  However,  to 
compensate  for  a  RAC's  tendency  to 
-overstate  its  needs,  EPA  will  tie  the  size 
of  the  limit  with  the  size  of  the 
deductible.  These  RACs  will  be  able  to 
choose  from  a  range  of  limits  (and 
associated  deductibles)  for  the  coverage 
that  best  meets  their  needs.  The 
deductible  associated  with  the  Hmit 
increases  as  the  coverage  increases, 
similar  to  the  scale  presented  in  the 
1989  proposal.  For  the  highest  level  of 
coverage  available  for  long  duration 
(longer  than  five  years)  cost- 
reimbursement  contracts,  the  RAC  must 
make  doIlar-for-doUar  co-payments  for 
coverage  above  a  certain  level.  Under 
this  proposal,  a  RAC  will  not  overstate 
its  needed  coverage,  and  the  RAC  will 
retain  increasing  financial  responsibility 
for  smaller  claims  in  proportion  to  the 
coverage  that  it  seeks  from  EPA.  EPA 
believes  that  the  guidelines  will 
promote  the  development  of  a  private 
insurance  market  and  encourage  RACs 
to  seek  alternative  coverage  from  the 
private  sector  and  permit  the  private 
sector  to  grow  absent  the  need  to 
compete  with  generous  coverage  from 
the  federal  government.  As  the  RAC 
community  turns  to  the  private  sector 
for  coverage,  its  ability  to  provide 
desired  products  should  increase. 

EPA  relieves  that  it  would  be  in  the 
government's  best  interest  to  have  the 
least  disruption  to  the  clean-up  effort. 
EPA  will  negotiate  with  its  RACs  to 
replace  their  indemnification  coverage 
under  the  interim^uidance  with 
coverage  under  these  guidelines  and 
thereby  avoid  the  need  to  terminate 
current  contracts.  Therefore,  EPA  will 
offer  modified  indemnification 
agreements  with  limits  and  deductibles 
to  RACs  and  their  subcontractors  that 
currently  have  contracts  to  perform 
Superfund  work.  Since  a  RAC  operating 
under  a  current  contract  will  not  have 
to  compete  in  the  open  market  to 
receive  indemnification,  EPA  cannot 
use  a  competitive  test  to  determine  if 
this  RAC  would  work  at  particular  sites 
without  indemnification. 

Subcontractors 

EPA  has  tried  to  address  the  issue  of 
subcontractor  indemnification  where 
the  use  of  subcontractors  meets  special 
EPA  objectives,  such  as  the  use  c^  small 
and  disadvantaged  businesses  or 
innovative  technologies.  In  contracts  of 
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long  duration  (greater  than  five  years), 
which  currently  are  only  the  Alternative 
Remedial  Contracting  Strategy  (ARCS) 
contracts  (regional  ten-year  contracts  for 
the  planning  and  clean  up  of  CERCLA 
sites),  the  prime  contractor  will  have 
$15  million  (above  its  own 
indemnification  hmit)  available  to  flow 
down  to  subcontractors  in  the 
subcontracting  pool.  This  pool  is 
generally  where  small  and  small  and 
disadvantaged  businesses  have  an 
opportunity  to  be  involved  in 
Superfund  contracting.  EPA  will  also 
permit  RACs,  whether  they  are  prime  or 
subcontractors,  who  provide  innovative 
technologies  under  a  contract  to  provide 
remedial  action  (RA)  construction 
services  to  obtain  indemnification  with 
smaller  deductibles  than  are  available  to 
other  contractors. 

Subcontractors  performing 
remediation  work  for  a  cost- 
reimbursement  prime  may  be  eligible  to 
receive  additional  indemnification  for 
that  work.  When  EPA  issues  work 
assignments  to  prime  cost- 
reimbursement  contractors  to 
implement  remedial  action  (RA),  the 
prime  contractor  is  required  to  initiate 
the  RA  through  a  subcontract  (rather 
than  EPA  issuing  its  own  solicitation  for 
the  work).  Under  the  guidelines,  the 
subcontractor  awarded  the  RA  work 
may  be  eligible  to  receive,  through  the 
prime  contractor,  indemnification  at  the 
same  level  of  indemnification  as 
contractors  hired  directly  by  EPA. 
However,  EPA  will  require  its  prime 
cost-reimbursement  contractors  to 
follow  the  same  solicitation  procedures 
as  followed  by  EPA  when  hiring 
contractors  directly.  That  is.  the  prime 
contractor's  original  solicitation  must 
not  offer  indemnification.  If  there  is  not 
an  adequate  response  to  the  solicitation 
because  of  the  lack  of  indemnification, 
the  subcontractors  which  respond  to  a 
new  or  amended  solicitation  will  be 
eligible  to  receive  indemnification 
through  the  prime  contractor.  To  receive 
indemnification,  the  subcontractor  must 
meet  all  the  requirements  of  these 
guidelines,  including  the  diligent  efforts 
requirements. 

Length  of  Coverage 

The  length  of  coverage  was  another 
area  where  EPA  received  a  great  deal  of 
comment.  EPA  proposed  that  it  was 
considering  a  period  of  coverage  often 
years.  Many  commenters  stated  that  ten 
years  was  too  short  a  period  and 
suggested  that  EPA  adopt  a  thirty-year 
period.  EPA  did  consider  these  requests, 
but  concluded  that  commenters  that 
argued  for  a  greater  length  of  coverage 
did  not  justify  a  longer  term.  EPA 
retained  the  ten-year  period  as  balance 


between  the  need  to  provide  coverage  to 
retain  a  qualified  pool  of  RACs  to  work 
at  EPA  sites  and  EPA's  responsibiUty  to 
limit  the  exposure  of  the  Superfund. 

A.  Executive  Order  12291 

Under  Executive  Order  No.  12291. 
EPA  must  determine  whether  a  rule  is 
"major"  and  thus  subject  to  the 
requirement  of  a  Regulatory  Impact 
analysis.  The  notice  published  today  is 
not  major  because  the  proposed 
guidelines  will  not  result  in  an  effect  on 
the  economy  of  $100  million  or  more, 
will  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity  and  innovation 
and  will  not  significantly  disrupt 
domestic  or  export  markets.  Therefore, 
EPA  has  not  prepared  a  Regulatory 
Impact  Analysis  under  the  Executive 
Order.  The  proposed  guidelines  were 
submitted  to  the  Office  of  Management 
and  Budget  as  required  by  Executive 
Order  No.  12291. 

B.  Regulatory  Flexibility  Act 

Whenever  an  agency  is  required  by 
law  to  publish  a  general  notice  of 
proposed  rulemaking,  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  601- 
612,  generally  requires  that  the  agency 
prepare  a  Regulatory  Flexibility 
Analysis  (RFA)  describing  the  impact  of 
the  proposed  rule  on  small  entities. 
Because  EPA  was  not  required  to 
publish  the  guidelines  as  a  notice  of 
proposed  rulemaking  under  §  553  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  or  any  other  law.  they  are  not 
subject  to  the  RFA  requirements  of  the 
Regulatory  Flexibility  Act. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  these  guidelines  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  under  the  Paperwork 
Reduction  Act  of  1980,  44  U.S.C.  3501 
et  seq.  These  requirements  are  not 
effective  until  OMB  approves  them,  and 
a  technical  amendment  to  that  effect  is 
published  in  the  Federal  Register.  An 
Information  Collection  Request 
document  has  been  prepared  by  EPA 
(ICR  No.  1595.01)  and  a  copy  may  be 
obtained  from.  Chief.  Information  Policy 
Branch  (PM-223);  U.S.  Environmental 
Protection  Agency;  401  M  St.,  SW.; 
Washington,  DC  20460  or  by  calling 
(202) 382-2706. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
be  132  hours  per  response,  including 
time  for  review  of  the  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 


needed,  and  completing  and  reviewing 
the  collection  of  information. 

Sand  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to, 
Chief.  Information  PoUcy  Branch.  PM- 
223,  U.S.  Environmental  Protection 
Agency;  401  M  St.,  SW.;  Washington, 
DC  20460:  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  marked: 
"AttenUon  Desk  Officer  for  EPA." 

n.  Response  to  Mafor  Public  Conunent 

Indemnification  Limits  and  Deductibles 
for  Cost-Reimbursement  Contracts 

Comment:  In  its  proposed  guidelines, 
EPA  presented  a  sliding  scale  of  hmits 
and  deductibles  that  would  allow  the 
RACs  to  choose  the  indemnification 
coverage  that  they  felt  met  their  firms' 
needs.  Under  this  scale,  the  higher  the 
limit  the  RAC  chose,  the  higher  the 
associated  deductible  would  be.  At  the 
top  end  of  the  scale,  a  RAC  could  select 
a  maximum  of  $50  million  of 
indemnification  coverage  with  an 
associated  deductible  of  $3.5  milHon. 
EPA  received  the  most  comments  on 
this  aspect  of  the  proposal. 

Many  commenters  stated  that  the  $50 
million  limit  was  inadequate  to  cover 
what  many  commenters  believe  is  the 
inherent  risk  of  working  at  Superfund 
sites  and  the  exposure  of  a  catastrophic 
event  which  could  bankrupt  many 
companies.  Commenters  stated  that  if  a 
RAC  is  forced  into  bankruptcy  by  a 
claim  greater  than  its  indemnification 
limit,  the  public  may  be  left 
uncompensated  for  damages  that  may 
have  occurred  due  to  the  clean-up 
action.  Commenters  suggested  $100 
million  to  $300  million  in  limits  or  full 
indemnification  without  limits, 
although  there  were  some  comments 
that  no  indemnification  should  be 
offered.  No  commenters  gave  a  factual 
basis  for  their  suggested  limits,  although 
many  cited  an  EPA  sponsored  document 
that  they  claim  recommended  a  limit  of 
$200  million.  In  addition,  some 
commenters  noted  that  the  hmit  was 
especially  inadequate  for  multiple  site 
contracts  of  long  duration  with 
numerous  subcontractors  seeking  a 
share  of  the  indemnification.  They 
stated  that  if  the  limits  were  not  raised 
prime  contractors  would  choose  not  to 
share  the  Umited  indemnification  with 
subcontractors  and  possibly  choose  not 
to  work  at  Superfund  sites. 

Commenters  also  overwhelmingly 
spoke  against  the  deductibles  as  being 
too  high.  Under  the  proposal,  there 
would  not  be  a  contract  aggregate  hmit 
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to  the  RAC's  deductible.  That  is,  the 
RAC  would  be  required  to  pay  the 
deductible  amount  each  time  a  claim  is 
made,  regardless  of  the  number  of 
claims.  Most  commenters  believed  that 
this  represented  too  great  a  burden  on 
RACs  given  the  profit  margins  on 
contracts  to  perform  response  actions. 
Commenters  stated  that  even  if  a  firm 
chose  to  purchase  insurance  from  the 
private  sector  to  cover  the  deductible,  it 
would  be  too  costly  and  would  provide 
limited  coverage  due  to  policy 
exclusions.  Many  commenters  stated 
that  EPA  should  reimburse  RACs  for  the 
cost  of  insurance  if  a  RAC  did  purchase 
a  policy  to  cover  the  deductible.  In 
addition,  commenters  stated  that  to 
have  the  indemnification  limit  on  a 
contract  aggregate  basis  but  to  have  the 
deductible  on  an  "occurrence  basis"  (no 
contract  aggregate  limit)  would  lead  to 
unlimited  liability  for  the  RACs  and 
would  be  inconsistent  with  insurance 
policies  in  the  private  sector. 
Commenters  stated  that  the  deductibles 
were  especially  high  for  small 
businesses,  grantees  training  hazardous 
waste  workers,  and  innovative 
technology  RACs. 

Commenters  did  agree  with  the 
concept  of  a  sliding  scale  in  that  it 
would  permit  RACs  to  choose  a 
deductible  and  limit  that  met  their 
particular  needs.  Some  commenters 
thought,  however,  that  the  deductibles 
should  be  reflective  of  the  contract 
value,  and,  therefore,  the  profit  margin 
of  the  contract.  They  suggested  that  the 
deductible  should  be  limited  to  a 
percentage  (1%  to  3%)  of  the  contract 
value. 

Response:  Based  on  the  comments 
and  EPA's  current  knowledge,  it 
believes  that  its  basic  approach  of 
paired  limits  and  deductibles  chosen  by 
the  RAC  is  still  appropriate.  EPA's 
indemnification  agreements  must  have 
limits  and  deductibles  because  of  the 
statutory  requirements  to  do  so. 

EPA  proposed  the  sliding  scale  of 
limits  and  deductibles  based  on  the 
concept  that  the  RAC  could  best 
determine  its  required  indemnification 
coverage.  EPA  included  higher  limits  to 
provide  coverage  to  RACs  that  believed 
such  coverage  would  be  necessary.  EPA 
believed  that  a  RAC  requesting  a  high 
limit  should  be  responsible  for  small 
claims  so  that  it  assumes  some  financial 
responsibility  for  its  negligent  actions, 
and,  therefore,  paired  a  higher  limit 
with  a  higher  deductible.  Also.  EPA 
believed  that  the  deductibles  should 
stand  as  a  disincentive  to  the  RAC  to 
prevent  it  from  overstating  its 
indemnification  needs,  and  as  an 


incentive  to  maintain  proper 
performance. 


As  supported  by  the  comments,  EPA 
continues  to  believe  that  it  may  be 
appropriate  to  offer  indemnification  in 
some  cases.  However,  as  some 
commenters  have  noted,  the  fact  that 
some  RACs  are  willing  to  work  for 
others,  including  other  federal  agencies, 
and  at  some  EPA  Superfund  sites 
without  indemnification  is  persuasive 
that  offering  indemnification  may  not  be 
necessary  in  all  cases.  EPA  has  decided 
the  best  way  to  determine  when 
indemnification  is  needed  is  to  attempt 
to  obtain  contractors  without  offers  of 
indemnification  and  to  offer 
indemnification  only  when  a 
solicitation  has  not  attracted  an 
adequate  number  of  qualified  offerors/ 
bidders  because  of  the  absence  of 
indemnification. 

Therefore,  for  future  contracts,  EPA 
will  offer  indemnification  only  if  there 
is  a  lack  of  adequate  competition  to  a 
solicitation  due  to  the  absence  of 
indemnification.  If  this  is  the  case,  EPA 
may  issue  a  new  or  amended 
solicitation,  and  the  RAC  will  be  eligible 
for  indemnification  once  it  has  met  the 
criteria  (including  diligent  efforts) 
outlined  in  the  guidelines.  EPA  believes 
that  this  approach  will  use  the  market 
place  to  determine  when  it  is  necessary 
for  EPA  to  use  its  discretionary 
authority  to  offer  indemnification.  In 
this  manner.  EPA  will  maintain  its 
fiduciary  responsibility  to  ensure  that 
Superfund  moneys  are  used  to  the 
maximum  extent  possible  to  clean  up 
sites,  and  at  the  same  time  maintain  an 
adequate  number  of  contractors  willing 
to  work  at  EPA  sites. 

Many  RACs  have  argued  that  other 
contractor  situations  are  not  analogous 
to  performing  response  work  at  EPA 
sites.  At  many  of  the  sites  where  EPA  is 
funding  work,  there  are  no  viable 
owners  or  operators  with  whom 
contractors  can,  by  contract  or 
otherwise,  seek  to  share  liability.  At 
many,  if  not  most,  private  or  federal 
facilities,  this  possibility  for  risk  transfer 
(or  sharing)  exists.  EPA  does  not  take  a 
position  on  this  distinction.  Regardless 
of  the  distinction,  EPA  maintains  that 
the  Congressional  intent  of  providing 
EPA  with  the  discretionary  authority  to 
offer  RACs  indemnification  against 
negligence  was  only  to  ensure  that  an 
adequate  number  of  qualified  RACs  are 
willing  to  participate  in  the  Superfund 
program.  To  follow  a  policy  that  tests 
the  RAC  community's  willingness  to 
participate  without  indemnification 
through  future  solicitations  is  the  best 
method  to  determine  the  number  of 
qualified  RACs  willing  to  participate  in 
the  Superfund  program  without 
indemnification. 


Although  the  "maricet-test"  approach 
is  reasonable  to  use  for  future  contracts, 
it  is  not  appropriate  for  use  for  current 
contracts  that  will  need  to  be  modified 
to  be  consistent  with  the  final 
guidelines.  Since  a  RAC  operating  under 
a  current  contract  will  not  have  to 
compete  in  the  open  market  to  receive 
indemnification,  EPA  cannot  use  a 
competitive  test  to  determine  if  this 
RAC  would  work  at  particular  sites 
without  indemnification.  Further,  EPA 
believes  that  it  would  be  in  the 
government's  best  interest  to  have  the 
least  disruption  to  the  cleanup  effort. 
Therefore,  EPA  will  negotiate  with  its 
RACs  to  replace  their  indemnification 
coverage  under  the  interim  guidance 
with  coverage  under  these  guidelines 
and  thereby  avoid  the  need  to  terminate 
current  contracts  for  Superfund  work. 

With  respect  to  indemnification 
limits,  EPA  is  persuaded  by  many 
commenters"  concerns  that  a  limit 
higher  than  the  $50  million  in  the 
proposal  is  needed,  in  some  cases,  to 
attract  or  keep  RACs  at  Superfund  sites. 
That  is,  many  RACs  have  indicated  to 
EPA  that  RACs  may  desire  greater 
coverage  in  exchange  for  greater 
deductibles.  EPA  believes  that  these 
higher  limits  would  be  needed  primarily 
to  cover  a  possible  catastrophic  event. 
EPA  believes  that  without  adequate 
limits,  the  number  of  qualified 
contractors  willing  to  do  work  for  EPA 
might  be  unacceptably  reduced,  and 
that  those  willing  to  perform  the  work 
would  raise  their  prices  for  EPA  work 
due  to  a  lack  of  adequate  competition. 
At  the  same  time,  EPA  must  be 
cognizant  of  its  own  ability  to  absorb 
claims. 

Although  commentera  did  not  provide 
support  for  specific  limits  above  the  $50 
million  proposed  by  EPA,  EPA  is 
persuaded  that  RACs  with  current 
multiple-site  contracts  of  long  duration 
(longer  than  five  years)  with  numerous 
subcontracts,  which  are  generally  ARCS 
contracts,  may  need  limits  higher  than 
$50  million. 

EPA  believes  that  higher  limits  may 
be  needed  for  these  contracts  of  long 
duration  because: 

•  ARCS  contracts  (regional  contracts 
for  the  planning  and  cleanup  of 
CERCLA  sites)  have  a  ten-year  term, 
more  than  double  the  duration  of  other 
Superfund  contracts.  ARCS  work 
assignments  will  be  of  a  complex  nature 
with  assignments  ranging  from  remedial 
investigation/feasibility  study  (RI/FS), 
the  investigation  and  planning  phase,  to 
managing  remedial  construction. 

•  ARCS  contracts  have,  on  average, 
two  or  three  team  subcontractors,  i.e., 
subcontractors  named  in  the  contract 
that  remain  as  part  of  the  cleanup  effort 
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for  the  life  of  the  contract  Therefore, 
under  one  ARCS  contract  there  are 
subcontractors  with  whom  RACs  may 
need  to  share  their  indemnification.  The 
ARCS  contractors  will  need  higher 
limits  to  be  able  to  share  the 
indemnification  with  these 
subcontractors. 

•  ARCS  contractors  cannot  identify  in 
advance  the  sites  at  which  they  will 
work  over  a  ten-year  period  as  a  RAC 
with  a  site-specific  contract  who  can 
adjust  its  bid  to  reflect  the  perceived 
risk.  Under  the  ARCS  contracts,  sites  are 
assigned  by  EPA.  While  it  is  true  that 
Emergency  Response  Cleanup  Services 
(ERCS)  and  Technical  Assistance  Team 
(TAT)  contractors  must  also^ccept  work 
as  EPA  assigns  it.  their  assignments  are 
generally  less  complex  and  shorter  in 
duration,  such  as  surface  spill  clean  up. 

•  Much  of  the  ARCS  contractor's 
work  is  below  ground  activity  which 
adds  to  the  complexity  of  the  work  and 
to  the  unknown  aspects  of  the  job. 

•  ARCS  contractors  will  need  to 
subcontract  with  numerous  specialty 
contractors,  whose  specific  activities 
have  a  higher  potential  for  increasing 
the  risk  of  potential  liability  for  releases. 
This  is  additional  exposure  that  other 
RACs  that  have  contracts  of  shorter 
duration,  fewer  sites,  and  more  above 
ground  work  will  not  have. 

•  RACs  doing  the  remedial  action 
(construction)  are  performing  a  very 
complex  portion  of  the  Superfund 
program,  and  one  which  may  be  the 
most  likely  to  cause  releases  of 
contaminants.  EPA  concludes  that  some 
underwriters  in  the  private  sector  agree 
since  some  insurance  policies  presented 
to  EPA  will  cover  multiple  sites  and 
multiple  activities  but  not  the  RA  work. 
For  RA  work,  some  underwriters  in  the 
private  sector  have  provided  only  site- 
specific  policies. 

Several  comments  urged  adoption  of 
a  $200  million  indemnification  limit 
which  was  recommended  by 
Tillinghast,  Nelson,  and  Warrenby,  a 
consulting  firm  engaged  by  EPA  to 
research  liability  issues.  The  firm's 
recommendation,  which  was  made  in  a 
letter  dated  August  7, 1987,  was 
prefaced  with  a  caveat  that  "there  is  no 
credible  data  available  for  use  in  setting 
deductibles  and  limit  levels."  In  its  final 
guidelines,  EPA  is  providing  a  $75 
million  per  occurrence/contract 
aggregate  limit  for  existing  cost- 
reimbursement  contracts  of  long 
duration  (longer  than  five  years),  such 
as  ARCS  contracts.  EPA  believes  that 
this  limit  will  provide  adequate 
coverage  to  contractors.  The  associated 
deductible  is  $2  million,  and  the  RAC 
must  make  dollar-for-dollar  co-    - 
payments  above  $50  million  for  a 


maximum  coverage  up  to  $75  million. 
EPA  believes  that  in  return  for  increased 
coverage,  the  RAC  must  assimie 
financial  responsibility  for  some  portion 
of  the  claim.  That  is,  EPA  will  permit  a 
RAC  to  choose  a  higher  Umit  to  protect 
itself  from  a  catastrophic  claim,  but  in 
so  doing  the  RAC  must  assume  the 
financial  responsibiUty  for  smaller 
claims.  In  this  manner,  RACs  will  share 
the  risk  with  EPA.  EPA  beUeves  that  the 
RACs  are  generally  able  to  purchase 
adequate  insurance  coverage  from  the 
private  sector  to  cover  the  deductible 
(not  the  co-payment  portion),  if  they 
choose. 

EPA  has  introduced  a  three-tiered 
system  that  will  govern  the  upper  limit 
of  coverage  that  a  RAC  may  choose 
based  on  the  dollar  value  of  the  contract 
at  the  time  of  award.  RACs  will  be 
permitted  to  choose  the  limit  and 
associated  deductibles  based  on  their 
own  needs,  but  the  upper  limit  of  that 
choice  will  be  controlled  by  the  dollar 
amount  (size)  of  their  contract,  EPA 
believes  that  contracts  with  work 
assignments  for  few  sites  or  with 
smaller  dollar  values  hold  less  risk  and 

[>otential  exposure  to  liability  than  do 
arger  contracts,  therefore,  these  RACs 
will  be  limited  in  the  choice  that  they 
may  make.  Conversely,  RACs  with 
larger  contracts  will  be  permitted  to 
choose  higher  limits.  (Small  and  large 
are  defined  in  the  three-tiered  system.) 
EPA  did  not  add  a  contract  aggregate 
to  the  deductible  as  some  commenters 
suggested.  An  aggregate  deductible 
would  only  benefit  those  RACs  who  are 
the  subject  of  negligence  lawsuits  on 
multiple  occasions.  Further,  by 
removing  the  financial  incentive  for  a 
RAC  to  act  non-negligently,  use  of  an 
aggregate  deductible  might  increase  the 
probability  that  negligent  behavior 
would  occur.  EPA  disagrees  with 
commenters  who  stated  that  per 
occurrence  deductibles  are  inconsistent 
with  insurance  policies  provided  in  the 
private  sector.  All  policies  that  EPA  has 
received  from  its  RACs  for  review  have 
stated  that  the  self-retention  or 
deductibles  have  been  on  a  per  claim 
basis  [e.g.,  per  occurrence  basis).  The 
limits  offered  have  always  been  stated 
as  per  occurrence/per  aggregate. 

The  guidelines  do  not  attempt  to 
provide  total  indemnification  to  RACs. 
EPA  has  used  the  deductible  and 
copayments  as  a  mechanism  by  which 
RACs  will  accept  the  initial  financial 
responsibility  and  higher  range  financial 
responsibility  for  catastrophic  coverage 
for  any  negligent  actions  that  result  in 
a  release  of  any  hazardous  substance  or 
pollutant  or  contaminant.  The  following 
considerations  were  the  basis  for  the 


final  deductible  and  co-payment 
requirements: 

•  The  deductibles  are  generally  tied 
to  the  profit  margin  in  the  contracts. 
Sound  business  practices  would  prevent 
RACs  from  bidding  on  work  at  EPA  sites 
where  the  RAC  would  be  exposed  to  a 
deductible  that  is  bigger  than  the  profit 
it  could  make  frt)m  the  work. 

•  EPA's  deductibles  are  not  required 
to  mirror  commercial  insurance 
practices.  The  federal  government  has 
broader  goals,  social  and  economic, 
from  the  private  sector.  EPA's  primary 
goal  is  to  have  an  adequate  number  of 
qualified  RACs  participating  in  the 
Superfund  program. 

•  The  RACs  requested  higher  limits 
for  catastrophic  claims.  However,  by  Its 
very  nature,  a  catastrophic  event  caused 
by  a  negligent  action  is  quite  serious. 
Q'A  believes  that  companies  needing 
this  coverage  at  a  very  high  range  are 
generally  large  firms  with  substantial 
resources  to  protect.  Therefore,  these 
companies  should  be  able  to  bear  the 
financial  responsibility  of  their 
negligent  actions  at  the  higher  range  by 
matching  payments  with  EPA  at  the  $50 
million  to  $75  million  range. 

Finally,  in  response  to  commenters' 
concerns  that  higher  deductibles  could 
lead,  in  cases  where  the  RAC  could  not 
meet  its  financial  responsibilities,  to 
situations  where  successful  third-party 
suits  would  not  receive  proper 
compensation,  EPA  has  stated  its  goals 
and  the  rationale  for  the  size  of  its 
deductibles.  Victim  compensation  is  not 
a  goal  of  the  §  119  indemnification 
program.  EPA's  primary  responsibility 
is  to  protect  the  exposure  of  the 
Superfund  so  that  it  can  be  used  to  the 
maximum  extent  possible  to  clean  up 
hazardous  sites.  EPA  beUeves  that  the 
approach  taken  in  the  final  guidelines 
will  satisfy  that  goal  and  encourage  non- 
negligent  behavior  by  its  contractors. 
Moreover,  RACs  may  purchase 
insurance  in  the  private  sector  to  cover 
the  deductible  in  their  §  119 
indemnification  agreements. 

Fixed-Price  (Sealed  Bid)  Contracts 

Comments:  In  1989,  EPA  proposed  to 
indemnify  RACs  with  fixed-price 
(sealed  bid)  contracts  by  placing  an 
explicit  price  on  its  indemnification  and 
adding  it  to  a  RACs  bid  for  a  fixed-price 
contract.  Commenters  responded  that 
the  proposal  did  not  provide  the 
methodology  for  EPA's  determination  of 
a  fair  price  for  indemnification,  and 
questioned  EPA's  ability  to  use 
underwriting  criteria  to  determine  the 
value  of  its  indemnification  as  stated  in 
the  proposal.  Commenters  also  stated 
that  the  proposed  scheme  conflicts  with 
federal  procurement  law. 
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Besponse:  EPA  has  considered  the 
obstacles  to  adjusting  a  sealed  bid.  and 
after  further  consideration,  EPA  believes 
that  it  should  change  its  position. 
Instead.  EPA  will  use  the  same 
approach  for  fixed-price  contracts  as 
stated  for  cost-reimDiKsenient  contracts. 
That  is.  EPA  will  not  ofliar 
indemnificatian  unless  there  is  an 
inadequate  response  to  a  solicitation 
and  the  lack  of  response  can  be  linked 
to  the  absence  of  indemnification. 

The  guidelines  for  fixed-price 
contracts,  when  indemnification  is 
offered,  are  designed  to  permit  the  RAC 
to  determine  its  indemnification 
requirements,  and  to  provide  strong 
incentives  for  a  RAC  not  to  overstate  its 
indemnification  needs.  EPA  has 
adopted  in  the  final  guidelines  the  same 
set  of  limits  and  associated  deductibles 
as  for  cost-reimbursement  contracts. 
This  approach  ties  the  amount  of  the 
indemnification  to  the  contract  value 
and,  therefore,  roughly  to  the  scope  of 
the  work  and  the  RAC's  profit  margin. 
EPA  believes  that  this  approach  is 
consistent  with  sound  business 
decisions  RACs  make  in  choosing 
whether  to  work  at  EPA  sites. 

Term 

Comments:  The  majority  of 
commenters  responding  to  EPA's 
proposed  period  of  coverage  for  the 
indemnification  stated  that  ten  years 
beyond  the  contract  term  was  too  short. 
Although  there  is  no  substantial  claims 
history,  they  contended  it  might  well 
take  years  before  a  release  is  known,  and 
therefore,  a  claim  is  made.  Commenters 
also  noted  that  the  regulations  for  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  require  owner/operators  to 
monitor  RCRA  sites  for  thirty  years  after 
site  closure.  These  commenters 
suggested  a  period  of  coverage  from 
twenty  years  to  perpetuity. 

One  commenfer  stated  that  ten  years 
was  too  long  a  period  for  the 
indemnification  coverage.  The 
commenter  cited  the  private  sector 
insurance  policies  that  require  annual 
renewals  and  only  provide  a  few  years 
additional  coverage  for  additional 
premiums. 

Response:  As  with  the  Kmits  and 
deductibles,  EPA  proposed  a  ten  year 
period,  requesting  comments  and 
supporting  rationale  with  the 
comments.  EPA  acknowledges  that  the 
lack  of  historical  data  for  the  Superfund 
program  can  be  cited  to  either  support 
or  oppose  a  proposal  to  extend  the 
period  of  coverage  beyond  ten  years. 
EPA  does  not  believe  that  a  comparison 
to  the  RCRA  requirement  to  monitor 
sites  for  thirty  years  is  valid.  In  the  case 
of  the  RCRA  requirement,  the  decision 


to  require  monitoring  for  thirty  years 
was  based  on  the  economic  burden  of 
monitoring  to  the  owner/operator. 

Conversely,  EPA  is  not  convinced  by 
the  argument  that  since  current 
insurance  policies  are  of  short  duration, 
EPA's  indemnification  should  also  be  of 
short  duration.  EPA  believes  that 
insurance  companies  are  offiBring 
policies  of  short  duration  to  limit  their 
exposure.  Part  of  EPA's  statutory 
mandate  is  to  attempt  to  encourage  the 
insurance  industry  to  increase  its 
current  insurance  coverage  so  that 
EPA's  indemnification  will  not  be 
necessary.  EPA's  action  to  extend 
coverage  to  ten  years  may  encourage  the 
private  sector  to  increase  its  period  of 
coverage.  EPA  is  also  attempting  to  fill 
in  the  gaps  in  coverage  that  the 
insurance  industry  currently  does  not 
address. 

Commenters  argued  that  the  length  or 
term  of  EPA's  indemnification  should 
extend  beyond  ten  years  based  on  the 
RAC's  perceived  need  for  long-terra 
coverage.  In  cases  where  EPA  will  offer 
indemnification,  it  will  be  done  because 
EPA  believes  that  absent 
indemnification  RACs  will  not  work  at 
Superfund  sites.  When  offering 
indemnification,  EPA  must  be  very 
mindful  of  the  potential  liability  it 
assumes  for  the  RAC's  negligence.  After 
careful  consideration,  EPA  believes  that 
any  period  beyond  ten  years  would  be 
an  unreasonable  burden  to  the  Trust 
Fund  and  possibly  to  the  U.S.  Treasury. 
EPA  is  not  willing  to  assume  such 
liability  without  market-based  data  that 
RACs  will  not  work  at  Superfund  sites 
without  an  indemnification  agreement 
with  a  term  greater  than  ten  years. 

RAC  Liability 

Comments:  Many  commenters 
discussed  the  RAC's  liability  and  stated 
that  EPA's  proposal  would  place  an 
unfair  burden  on  the  RAC.  Most  of  these 
comments  focused  on  discussions  of 
strict  liability  and  stated  that  EPA's 
indemnification  should  be  expanded  to 
include  coverage  for  strict  liability. 
Commenters  requested  that  the  language 
of  paragraph  8(c)  in  the  1989  proposal, 
which  states  that  EPA  indemnification 
will  not  apply  if  a  RAC  is  found  to  be 
both  negligent  and  strictly  liable  and  the 
cause  of  action  is  not  divisible,  be 
changed.  Commenters  believed  that 
EPA's  indemnification  should  apply  in 
this  case.  Commenters  did  not  cite  any 
language  in  the  statute  that  they 
believed  authorized  indemnification 
against  strict  liability. 

Other  commenters  questioned 
paragraph  8(a)  of  the  proposal,  which 
states  EPA  will  indemni^  RACs  against 
third-party  liability.  The  commenters 


asked  whether  this  could  mean  that 
EPA's  indemnification  will  not  cover 
possible  CERCLA  liability.  Other 
commenters  pointed  out  that  state 
statutes  vary  and  asked  that  the  final 
guidelines  be  written  to  pre-empt  state 
statutes  and  indemnify  RACs  against 
state  liabilities. 

Response:  CERCLA  Section  119  gives 
EPA  the  discretionary  authority  to 
indemnify  RACs  against  negligence 
only.  Congress  did  not  authorize  EPA  to 
indemnify  RACs  for  any  Uability 
associated  with  gross  negligence, 
intentional  misconduct  or  standard  of 
strict  liability  nor  to  pre-empt  liability 
under  state  law. 

EPA  is  indemnifying  RACs  under 
section  119  against  third-party  liability 
arising  from  releases  caused  by  their 
negligence.  Section  119  waives  CERCLA 
liability  unless  the  RAC  was  negligent, 
grossly  negligent,  or  engaged  in 
intentional  misconduct 

Other  Federal  Agencies 

Comments:  EPA  received  comments 
to  delete  paragraph  16(a)  of  the  proposal 
which  states  in  part"*  "  *  that  if  other 
federal  agencies  choose  to  indemnify 
their  RACs  under  CERCLA  authority, 
then  that  indemnification  must  not  be 
inconsistent  with  these  guidelines." 
Commenters  stated  that  if  these 
guidelines  become  regulations  they 
would  unnecessarily  bind  other  federal 
agencies  and  create  unintended  rights 
for  RACs.  Some  commenters  stated  that 
CERCLA  section  120(a),  which  generally 
requires  other  federal  agencies'  actions 
to  be  consistent  with  CERCLA,  was 
written  to  address  the  technical  aspects 
of  remediation  only. 

One  commenter  asked  that  EPA 
clarify  whether  section  119 
indemnification  authority  could  be  used 
by  other  federal  agencies  at  non-NPL 
sites. 

Response:  EPA  has  not  deleted  this 
language.  CERCLA  section  119(c)(7) 
directs  the  President  to  develop 
guidelines  and  regulations  for  carrying 
out  the  indemnification  provisions  of 
CERCLA  section  119.  The  President 
delegated  this  authority  to  EPA  in 
Executive  Order  12580  (Jan.  23, 1987), 
secUons  2(b)  and  11(g),  52  FR  2923. 
2924,  and  2929  (Jan.  29. 1987).  The 
President  tasked  EPA  with  promulgating 
CERCLA  section  119  guidelines  and 
regulations,  and  specified  that  this 
authority  was  "to  be  exercised  in 
consultation  with  the  NRT."  The  NRT 
(National  Response  Team)  is  an 
interagency  organization,  established  by 
section  1  of  the  Executive  Order,  which 
consists  of  representatives  from  EPA 
and  other  federal  agencies  and 
departments. 
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The  Executive  Order  contains  limited 
delegations  of  CERCLA  section  119 
authority  to  other  federal  agencies  and 
departments.  Their  delegated  authority 
is  limited  "to  releases  or  threatened 
releases  *  *  *  from  any  facility  or 
vessel  under  the(ir]  jurisdiction, 
custody,  or  control  •  *  *."  E.O.  12580. 
sections  2(d)  and  2(e)(2).  The  CERCLA 
section  119  authority  delegated  to  the 
other  agencies  and  departments  is 
"subject  to,"  among  others,  the 
Executive  Order  provision  delegating 
CERCLA  section  119(c)(7)  authority  (to 
issue  indemnification  guidelines  and 
regulations)  to  EPA.  Read  together,  the 
exclusive  delegation  of  CERCLA  section 
119(c)(7)  authority  to  EPA  and  the 
limited  delegations  of  section  119 
authority  to  other  agencies  and 
departments  indicate  that  the  EPA 
indemnification  guidelines  are  being 
issued  on  behalf  of  the  President,  and 
are  to  be  followed  by  all  federal  agencies 
and  departments  when  providing 
CERCLA  section  119  indemnification. 

EPA  also  believes  that  interpreting 
E.O.  12580  to  require  that  federal 
agencies  and  departments  follow  the 
indemniflcation  guidelines  when 
providing  CERCLA  section  119 
indemnification  is  consistent  with 
CERCLA  section  120. 

EPA  interprets  the  phrase  "must  not 
be  inconsistent"  to  mean  that  other 
federal  agencies  and  departments  must 
comply  with  the  general  terms  and 
conditions  set  forth  in  these  guidelines 
when  providing  CERCLA  section  119 
indemnification.  For  example,  an  effort 
must  be  made  to  get  contractors  to  work 
with-out  indemnification  before 
indemnification  offers  under  CERCLA 
section  119  authority  can  be  made.  The 
indemnification  agreements  may 
contain  numerical  values  which  differ 
from  those  in  these  guidelines.  Such 
numerical  differences,  if  justified  for  a 
particular  agency  or  response  action 
contract,  would  not  make  the  other 
agency's  indemnification  agreement 
inconsistent  with  these  guidelines. 

With  regard  to  the  use  of  section  119 
authority  by  other  federal  agencies  or 
departments  at  non-NPL  sites,  section 
119(c)(1),  as  implemented  by  E.O. 
12580,  authorizes  federal  agencies  and 
departments  to  agree  to  indemnify  "any 
response  action  contractor"  meeting 
certain  specified  requirements.  Section 
119(e)(2)  generally  defines  a  "response 
action  contractor"  as  any  person  who 
enters  into  a  response  action  contract 
and  any  person  hired  to  perform 
response  work  under  such  a  contract.  A 
"response  action  contract"  is  defined,  in 
pertinent  part,  as  a  written  contract  or 
agreement  "to  provide  any  remedial 
action  under  this  chapter  [i.e.,  under 


CERCLA]  at  a  facility  on  the  National 
Priorities  List    *  *  •".Section 
119(e)(i).  Thus,  the  statute  provides  no 
authority  for  the  indemnification  of 
contractors  under  CERCLA  section  119 
performing  remedial  action  work  at  sites 
which  are  not  on  the  National  Priorities 
List. 

Diligent  Efforts 

Comments:  EPA  received  many 
comments  addressing  the  diligent  efforts 
requirements.  In  the  proposal,  EPA 
stated  that  a  RAC  must  submit  the 
names  and  addresses  of  at  least  three 
commercial  insurers  or  alternative  risk 
financiers  to  whom  it  has  submitted 
applications.  Also,  RACS  must  submit 
copies  of  their  applications,  insurance 
policies  offered,  rejection  letters,  and 
other  correspondence  between  the  RAC 
and  the  underwriter.  All  commenters 
stressed  the  burden  that  this 
requirement  places  on  the  RACs  and 
particularly  small-business  RACs. 
Commenters  offered  suggestions  on  how 
they  believed  this  burden  could  be 
lessened.  These  included  exempting 
RACs  from  the  diligent  efforts 
requirement,  restricting  the  schedule  for 
making  diligent  efforts,  or  having  EPA 
survey  the  market  and  thus  perform  the 
diligent  efforts.  Some  commenters 
focused  on  the  requirement  that  RACs 
must  prove  that  applications  have  been 
submitted  to  three  insurance 
underwriters.  Finally,  other  commenters 
asked  for  clarification  of  when  and  how 
EPA  would  review  the  RACs'  diligent 
efforts. 

Response:  EPA  recognizes  that  the 
diligent  efforts  requirement  may  be 
somewhat  burdensome  to  RACs. 
However,  CERCLA  section  119  clearly 
requires  RACs  to  make  diligent  efforts  to 
obtain  private  insurance  coverage  in 
order  to  be  eligible  for  indemnification. 
RACs  with  multiple-site  contracts  are 
specifically  required  to  continue  to 
make  diligent  efforts  each  time  a  RAC 
begins  work  at  a  new  site.  EPA  has  no 
authority  to  relieve  RACs  of  these 
statutory  requirements.  EPA  does  not 
believe  that  surveying  the  market  would 
alleviate  the  RACs'  burden.  RACs, 
through  the  conduct  of  normal  business, 
certainly  know  which  insurance 
underwriters  are  offering  pollution 
liability  insurance.  Most  RACs  have 
insurance  brokers  that  perform  this 
service  for  them.  EPA  is  unable  to 
perform  diligent  efforts  for  RACs 
because  the  statute  requires  the  RACs  to 
make  their  own  diligent  efforts.  In  any 
event,  for  EPA  to  begin  this  activity 
would  be  contrary  to  the  Congressional 
intent  that  EPA  limit  its  involvement  in 
the  insurance  industry.  By  entering  this 
area,  EPA  might  be  seen  as  endorsing 


one  underwriter  over  another,  or  stifling 
another  firm's  entrance  into  this  market 

EPA  has  tried  to  lessen  the  burden  by 
modifying  the  proposed  requirement 
that  RACs  seeking  indemnification 
make  appUcations  to  three  underwriters, 
since  at  times  there  have  not  been  three 
underwriters  able  to  provide  a  RAC  with 
its  desired  coverage.  EPA  has  also  added 
the  opportiuity  for  a  RAC  to  use  the 
actions  and  experience  of  its  broker  to 
satisfy  the  diligent  efforts  requirement. 
EPA  beUeves  this  is  a  logical  approach 
because  most  RACs  use  the  services  of 
a  broker,  and  it  will  be  easier  for  the 
RAC  to  submit  the  broker's  work  than 
apphcations  that  may  be  unnecessary  in 
some  circumstances.  Also,  the  RAC  may 
submit  a  statement  from  the  broker  that 
insurance  is  imavailable  and  the 
rationale  for  its  unavailability. 

EPA  will  review  the  diligent  efforts  of 
its  prime  contractors.  Based  on  this 
review  and  additional  instructional 
material  from  EPA,  the  prime  will  be 
required  to  review  the  diligent  efforts  of 
its  subcontractors.  EPA  lacks  privity  of 
contract  with  subcontractors  and  is  not 
directly  indemnifying  the 
subcontractors.  It  is,  therefore,  the 
prime's  responsibility  to  review  in  the 
firat  instance  its  subcontractors'  diligent 
efforts. 

Indemnifying  Equipment  Suppliers 

Comment:  EPA  received  a  late 
comment  from  a  supplier  of  incinerator 
equipment  requesting  clarification  as  to 
whether  equipment  providers  who  are 
not  prime  contractors  to  EPA  are  RACs 
and,  if  so,  whether  these  suppliera 
would  receive  indemnification  on  the 
same  basis  as  service  providers.  As  to 
the  first  question,  the  commenter  noted 
that  the  statutory  definition  of  response 
action  contract  clearly  covera  contracts 
for  the  provision  of  equipment  under 
prime  contracts,  that  is,  contracts 
entered  into  directly  with  the 
government  (or  a  PRP).  The  statutory 
definition  of  a  RAC  does  include 
subcontractors  but  only  those  "retained 
or  hired  *  *  *  to  provide  services 
*  *  '."which  may  not  include 
equipment  providers.  The  commenter 
also  noted  that  the  definitions  of  "RAC" 
and  "response  action  contract"  in  the 
proposed  guidelines  do  not  precisely 
follow  the  statutory  definitions. 
Specifically,  the  definition  of  RAC  in 
the  proposal  is  "*  *  *  any  person  who 
entera  into  a  response  action  contract  to 
provide  services  and  any  person  hired 
or  retained  by  such  person."  By 
restricting  the  modifier  phrase  "to 
provide  services"  to  prime  contractors, 
the  commenter  argued  that  equipment 
providers  would  be  RACs  if  they  are 


5980 


Federal  Reglater  /  Vol.  58,  No.  14  /  Monday.  January  25.  1993  /  Notices 


retained  by  prime  contractors  providing 
services. 
Response:  EPA  did  not  intend  to 

define  RAC  so  as  to  indemnify 
equipment  providers,  as  opposed  to 
service  providers.  The  definition  of  RAC 
in  the  proposed  guidelines  was 
intended  to  convey  this.  The 
interpretation  provided  by  the 
commenter  was  not  intended  by  EPA, 
and  the  deBnition  in  the  final  guidelines 
is  being  modified  to  clarify  that  only 
service  providers,  whether  prime 
contractors  or  subcontractors,  are  to  be 
eligible  for  indemnification. 

The  commenter  argued  that  providers 
of  equipment  to  a  Superfund  site  are  in 
danger  of  being  involved  in  a  toxic  tort 
action  of  major  financial  proportions 
without  any  present  hope  of  protection 
from  insurance,  which  invariably 
excludes  protection  against  pollution- 
related  claims  or  that  provides  limited 
coverage  at  a  high  cost.  EPA,  however, 
has  not  found  that  it  is  necessary  to  offiar 
indemnification  to  obtain  equipment 
and  does  not  anticipate  the  need  to  do 
so  in  the  future.  EPA  will  continue  to 
monitor  this  issue,  however. 

In  addition  to  the  clarification  to  the 
definition  of  RAC  noted  above,  EPA  is 
also  clarifying  that  service  providers 
include  persons  performing 
construction.  This  clarification  is  being 
made  because  in  some  instances,  such 
as  in  the  FAR,  service  contracts  do  not 
include  construction  contracts. 
Construction  is  commonly  considered  to 
be  a  service,  and  EPA  intended  in  the 
proposal  to  use  "service"  in  this  broader 
sense. 

Legal  Defense  Ckists 

Comments:  In  the  proposal,  EPA 
stated  that  expenses  of  litigation  would 
be  subject  to  all  the  terms  and 
conditions  of  EPA  indemnification, 
including  the  negligence  standard  and 
the  applicable  deductible.  Commenters 
addressed  many  aspects  of  legal  defense 
and  its  costs.  Several  commenters  stated 
that  defense  costs  should  be  fully 
reimbursed  (i.e.,  not  subject  to  a 
deductible)  if  the  RAC  i^  found  free  of 
negligence.  Other  commenters  asked  if 
EPA  would  pay  litigation  expenses  as 
the  costs  are  incurred.  A  few  comments 
suggested  that  EPA  should  assume  a 
duty  to  defend  RACs  and  include  such 
a  provision  in  the  guidelines  since 
private  sector  insurance  policies  contain 
this  provision. 

Response:  EPA  indemnification  is  not 
intended  to  offer  total  protection  to 
RACs  from  their  negligent  acts  at 
Superfund  sites.  The  choice  of  limits 
and  associated  deductibles  will  permit  a 
RAC  to  choose  a  lower  deductible  if  it 
wishes  to  have  more  of  its  potential 


legal  defense  costs  subject  to 
indemnification  coverage.  EPA  will  not 
use  the  standard  language  of  insurance 
policies  which  asserts  that  the  insurance 
company  maintains  the  right  but  not  the 
duty  to  defend  the  insured  in  case  of  a 
claim.  EPA's  indemnification  clause 
states:  "The  Government  may  direct, 
control,  or  assist  the  settlement  or 
defense  of  any  such  claim  or  action." 
This  language  is  consistent  with  the 
legislative  history  of  CERCLA  section 
119,  which  makes  clear  that  the 
government  generally  should  not 
directly  defend  RACs  against  claims  that 
are  subject  to  indemnification. 

Notification  of  Claims 

Comments:  Some  commenters 
suggested  changes  to  the  language  of 
paragraph  8{d)(i)  of  the  proposal  which 
defines  "prompt"  action  as  action 
within  twenty  days  of  the  date  when  the 
RAC  knew  or  should  have  known  of  the 
claim  or  event.  Commenters  stated  that 
twenty  days  was  too  short  a  period  for 
claim  reports  to  pass  from 
subcontractors  to  the  prime  contractor 
and  through  the  prime's  corporate 
offices  to  EPA.  Commenters  also  stated 
that  some  of  the  language  in  the 
paragraph  was  ambiguous,  such  as  the 
phrase  "should  have  known,"  and 
sought  clarification  on  use  of  the  terms 
"claim"  and  "event."  Most  commenters 
recommended  that  EPA  adopt  the 
language  found  in  private  insurance 
policies. 

Response:  EPA  is  not  persuaded  by 
the  commenters'  argument  that  twenty 
days  is  too  short  a  period  for  reporting 
a  claim  or  that  the  provision  contains 
ambiguous  language.  EPA  does, 
however,  believe  that  clarification  is 
needed  with  regard  to  the  notification 
period.  EPA  has  defined  the  period  as 
twenty  working-days.  This  means  that  a 
prime  would  have  twenty  working-days 
to  notify  EPA  after  a  subcontractor  has 
notified  it  of  a  claim  or  action.  The 
subcontractor  in  this  example  would 
have  twenty  working-days  to  notify  the 
prime  contractor. 

Retroactivity 

Comments:  The  proposal  stated  that 
the  terms  and  conditions  of  the  final 
guidelines  "will  be  applicable 
retroactively  to  the  date  of  enactment  of 
SARA,  or  to  the  starting  date  of  the 
contract,  whichever  is  later." 
Commenters  suggested  that  EPA 
reconsider  the  retroactive  application  of 
these  guidelines.  They  argued  that  RACs 
indemnified  under  the  interim  guidance 
(OSWER  Directive  9835.5)  should  be 
permitted  to  remain  subject  to  that 
guidance.  Commenters  stated  that  there 
would  be  no  incentive  for  RACs  to  agree 


to  switch  to  coverage  under  the  final 
guidelines. 

Response:  EPA  has  considered  these 
comments  but  cannot  agree  to  change  its 
approach  as  suggested.  EPA's  intent  all 
along,  as  indicated  by  the  term 
"interim,"  has  been  to  formulate  final 
guidelines  that  would  be  the  basis  for 
modification  of  the  indemnification 
provisions  in  current  contracts.  The 
Agency  intended  to  do  so  in  its  capacity 
as  steward  of  the  Trust  Fund  since  the 
interim  guidance  contains  a  small 
deductible  and  no  specific  limit  on 
coverage. 

RACS  that  have  received  EPA 
indemnification  have  in  their 
agreements  a  clause  that  confera 
indemnification  and  states  in  part  that, 
"This  clause  •  •  •  will  be  modified  by 
the  mutual  agreement  of  the  parties 
hereto  within  180  days  of  the  EPA's 
promulgation  of  final  guidelines  for 
carrying  out  the  provisions  of  §  119 
*  *  *."  In  addition,  EPA  has 
corresponded  with  its  RACs  to  affirm 
this  position  and  has  stated  that  RACs 
that  refuse  to  agree  to  modify  their 
agreements  will  not  receive  additional 
work  under  that  contract. 

Given  the  obvious  temporary  nature 
of  EPA  indemnification  under  the 
interim  guidance,  EPA  believes  that 
RACs  understood  that  this  protection 
lacked  permanence  and  was  on  a 
"claims  made"  basis.  Therefore,  if  RACs 
do  not  accept  modification  of  their 
existing  contracts  to  conform  to  the  final 
guidelines,  the  contracts  will  be 
terminated,  and  EPA's  potential  liability 
under  the  interim  guidance  effectively 
will  cease  as  of  the  date  of  contract 
termination. 

Surety  Issues 

Comments:  Many  commenters  stated 
that  EPA  indemnification  must  be 
extended  to  surety  firms.  Commenters 
stated  that  surety  firms  would  not 
provide  bonds  for  RACs  without  a  clear 
sense  of  the  potential  risks  to  which  the 
firm  would  be  exposed.  Commenters 
stated  that  if  a  surety  did  receive 
indemnification  these  uncertainties 
would  be  alleviated.  Commenters  stated 
that  EPA  indemnification  would  protect 
sureties  from  liability  under  a  bond  that 
it  never  intended  to  cover. 

Response:  In  November  1990,  the 
President  signed  into  law  an 
amendment  to  section  119  (Pub.  L  101- 
584)  that  is  designed  to  give  sureties 
whose  bonds  are  activated  the  same 
protection  from  federal  liability  and 
access  to  indemnification  that  their 
RACs  have  under  section  119. 
Consistent  with  the  purpose  of  the 
amendment,  EPA's  final  guidelines 
extend  a  RAC's  indemnification 
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coverage  to  its  siirety  if  the  performance 
bond  is  activated.  EPA  is  limiting  its 
indemnification  to  firms  that  provide 
performance  bonds  because  it  believes 
that  firms  that  provide  bid  or  payment 
bonds  are  not  at  risk  for  a  RAC's 
negligence.  If  a  performance  bond  is 
activated,  the  surety  will  stand  in  the 
shoes  of  the  defaulted  RAC  and  inherit 
its  indemnification  coverage.  EPA 
believes  that  since  the  surety,  at  most, 
is  responsible  for  completing  a  RAC's 
work  (as  opposed  to  initiating  a  new 
job),  it  will  not  be  exposed  to  any 
additional  liability. 

Indemnification  of  Subcontractors 

Comments:  The  proposal  stated  that 
the  prime  contractor  would  pick  the 
hmit  and  deductible  best  suited  for  its 
needs.  Commenters  stated  that  even  at 
the  maximum  limit  offered  of  $50 
million,  the  prime  contractor  would 
retain  all  of  the  coverage  for  itself  due 
to  greater  perceived  potential  liability. 
Almost  all  of  the  commenters 
addressing  indemnity  of  subcontractors 
said  that  the  proposed  guidelines  would 
discourage  prime  contractors  from 
extending  indemnification  to 
subcontractors  with  consequent  impacts 
upon  the  small  business  contractor 
community.  The  commenters  suggested 
that  for  subcontractors  to  receive 
indemnification,  EPA  should  indemnify 
them  directly. 

Response:  EPA  agrees  that  some 
contractors  may  be  reluctant  to  share 
their  indemnification  with  their 
subcontractors.  However,  EPA  does  not 
believe  that  the  solution  is  to  indemnify 
subcontractors  directly.  EPA  does  not 
have  a  direct  contractual  relationship 
with  subcontractors,  and  lacks  privity  of 
contract  with  them.  Moreover,  the 
subcontractor  approval  requirement  in 
section  119(c)(5)(E)  confirms  that 
Congress  did  not  intend  for  EPA  to 
establish  a  contractual  relationship  with 
subcontractors  through  direct 
indemnification.  Therefore,  EPA 
believes  it  is  inappropriate  for  EPA  to 
directly  indemnify  subcontractors. 

EPA  has,  however,  addressed  the 
concerns  about  impacts  on  small 
businesses  in  two  ways  in  the  final 
guidelines.  First,  it  has  raised  the 
indemnification  limit  for  existing  cost- 
reimbursement  contracts  that  prime 
contractors  may  choose  for  multiple-site 
contracts  of  long  duration  (longer  than 
five  years).  With  a  higher  limit,  the 
prime  contractor  may  be  more  willing  to 
extend  its  indemnification  to 
subcontractors.  Also,  EPA  will  permit 
those  prime  contractors  to  flowdown  up 
to  $15  million  to  some  subcontractors  in 
the  subcontracting  pool;  this  hmit  does 
not  affect  the  primes'  limit.  This 


provision  will  help  ensure  that  prime 
contractors  offer  indemnification  to 

Erotect  small  businesses  with  relatively 
ttle  resources.  No  one  subcontractor 
may  receive  more  than  $5  miUion 
coverage.  EPA  will  pubUsh  a  list  of 
subcontracting  services  for  which  it  will 
permit  prime  contractors  to  extend  this 
indemnification,  but  generally  the 
activities  eligible  for  indenmification 
will  be  confined  to  intrusive  services 
performed  at  the  site  in  the 
contaminated  area. 

Indemnification  of  Innovative 
Technology  RACs  and  SITE  Participants 

Comments:  In  the  proposal,  EPA 
stated  that  technology  vendors  in  the 
Superfund  Innovative  Technology 
Evaluation  (SITE)  program  are 
considered  RACs,  and  further  stated  if 
EPA  did  offer  these  RACs 
indemnification,  it  would  be  under  the 
same  terms  and  conditions  as  cost- 
reimbursement  RACs.  Commenters 
stated  that  EPA  was  overlooking  the 
value  that  these  RACs  add  to  the 
Superfund  program  and  pointed  out  that 
SARA  states  a  preference  for  innovative 
technology  in  the  remedy  selection. 
Commenters  felt  that  most  aspects  of  the 
indemnification  agreements  available  to 
RACs  with  cost-reimbursement 
contracts  were  inappropriate  for  these 
RACs  and  might  prohibit  their  entrance 
into  the  Superfund  program.  They 
stated  that  the  deductibles  were  too  high 
since  many  of  these  RACs  are  small  in 
size.  Some  commenters  stated  that  the 
limits  might  be  beyond  their  needs. 

Response:  EPA  agrees  that  these  RACs 
add  value  to  the  Superfund  program, 
and  that  their  needs  may  be  different 
from  RACs  with  cost-reimbursement 
prime  contracts.  For  example,  in 
addition  to  the  difference  in  perceived 
risks  posed  by  the  activities  of  these 
companies,  EPA  believes  that  they  are 
often  smaller  companies  than  those  that 
are  awarded  cost-reimbursement 
contracts  with  EPA.  As  such,  they  may 
have  difficulty  meeting  the  deductibles 
set  for  RACs  with  cost-reimbursement 
prime  contracts.  EPA  has  tried  to 
address  this  difference  by  providing 
different  limits  and  associated 
deductibles  for  both  SITE  participants 
and  for  RACs  with  innovative 
technologies.  In  each  case,  these  RACs 
will  be  permitted  to  choose  a  limit  with 
an  associated  deductible  based  on  their 
particular  needs.  Where  these  RACs 
require  higher  limits  to  protect  their 
assets,  EPA  believes  that  these 
companies  are  in  a  better  position  to 
afford  deductibles  set  for  RACs  with 
cost-reimbursement  prime  contracts. 
Therefore,  the  difference  between  the 
deductibles  available  to  SITE 


participants  and  innovative  technology 
RACs  and  prime  cost-reimbursement 
RACs  for  the  same  limits  narrows  as  the 
$25  million  limit  is  reached.  EPA  has 
restricted  the  up{>er  limit  of  coverage  for 
RACs  with  iimovative  technologies  that 
are  subcontractors  and  SITE  participants 
to  $25  million  because  it  beUeves  their 
work  is  of  a  smaller  scope  than  RACs 
with  prime  contracts.  EPA  will  permit 
RACs  with  innovative  technologies  that 
are  prime  contractors  to  also  choose 
hmits  with  lower  deductibles  up  to  $25 
million  to  encourage  their  participation 
in  the  Superfund  program.  These  RACs 
may  elect  to  choose  higher  coverage 
than  $25  million,  but  they  will  not 
receive  the  benefits  of  deductibles  that 
are  lower  than  those  available  for  other 
RACs.  EPA  believes  that  these  RACs 
desiring  higher  coverage  should  assume 
the  same  financial  responsibility  as  all 
other  RACs. 

EPA  believes  that  the  market-test 
approach  to  indemnification  is  not 
suitable  for  SITE  program  participants 
accordingly,  they  will  be  eligible  for 
indemnification  if  they  meet  the  other 
criteria  of  the  guidelines  (e.g.,  diligent 
efforts).  EPA  has  also  provided  similar 
limits  and  deductibles  for  RACs  with 
innovative  technologies  where  they  are 
subcontractora  for  remedial  actions. 

Indemnification  of  RACs  Working  for 
States 

Comments:  EPA  stated  in  the  proposal 
that  it  will  indemnify  RACs  woricing  for 
states,  political  subdivisions  or 
federally-recognized  Indian  tribes  that 
have  entered  into  a  cooperative 
agreement  with  EPA  for  work  initiated 
at  NPL  or  removal  sites.  Commenters 
agreed  that  RACs  working  for  states 
under  cooperative  agreements  should 
receive  the  same  indemnification  as 
those  working  for  EPA.  A  few 
commenters  questioned  whether  states 
without  their  own  authority  to  offer 
indemnification  could  indemnify  RACs 
or  pay  any  cost-share  towards 
indemnification  claims. 

Response:  The  proposal  and  final 
guidelines  provide  for  indemnification 
of  RACs  working  under  EPA  cooperative 
agreements  pursuant  to  federal  law,  not 
state  law.  These  indemnification 
agreements  are  offered  by  EPA  and 
implemented  through  and  governed  by 
the  terms  and  conditions  of  those 
cooperative  agreements.  The  costs  of 
any  indemnification  claim  will  not  be  a 
cost-share  item  that  will  require 
payments  from  states,  political 
subdivisions  or  federally-recognized 
Indian  tribes  that  have  entered  into  a 
cooperative  agreement  with  EPA  for 
work  initiated  at  NPL  or  removal  sites. 
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States  may  indemnify  RACs  pursuant 
to  state  law,  and  some  states  do.  Such 
state  proerams  are  subject  to 
independent  state  authority  (not 
CERCLA  section  119  and  these 
guidelines)  and  are  financed  solely  with 
state  hinds. 

Indemnification  of  RACs  Working  for 
Potentially  Responsible  Parties 

Comments:  In  the  proposal  EPA  stated 
that  it  would  not  exercise  its  authority 
to  indemnify  RACs  employed  by 
potentially  responsible  parties  (PRPs). 
Commenters  disagreed  with  EPA's 
decision.  The  rationale  they  offered  to 
support  indemnification  of  RACs 
woriung  for  PRPs  was  that  these  RACs 
need  to  be  indemnified  just  as  other 
RACs.  One  commenter  said  that  it 
would  reduce  the  number  of  RACs 
willing  to  work  for  PRPs. 

Response:  EPA  disagrees  and  will  not 
offer  Indemnification  to  RACs  working 
for  PRPs.  Each  time  EPA  indemnifies  a 
RAC,  it  increases  the  exposure  of  the 
federal  government  to  payment  for 
indemnification  claims.  EPA  believes 
that  RACs  and  PRPs  will  be  able  to 
decide  upon  the  terms  of  their 
contractual  relationship,  including 
those  on  private-party  indemnification, 
if  any,  without  the  involvement  of  EPA. 

EPA  believes  that  its  policy  will  not 
impede  site  cleanups  by  PRPs.  In 
granting  EPA  discretionary  authority  for 
very  limited  indemnity  of  RACs 
working  for  PRPs,  Congress  imposed 
strict  requirements  that  are  quite 
difficult  for  these  RACs  to  meet.  In  fact, 
few  requests  for  such  indemnification 
have  been  received. 

Coverage  ofOn-Site  Work 

Comments:  Commenters  disagreed 
with  paragraph  19(a)  of  the  proposal 
which  states  that  EPA's  indemnification 
will  only  cover  work  directly  related  to 
site  cleanup.  They  argued  that  the 
statutory  language  does  not  place  this 
restriction  on  indemnification. 

Response:  EPA  does  not  agree.  This 
provision  reflects  the  general  and 
specific  limitations  imposed  by  section 
119(c)  and  the  use  of  the  term  "facility" 
in  the  statutory  definition  of  response 
action  contract.  In  any  event.  EPA 
believes  as  a  matter  of  policy  that 
indemnification  should  be  limited  to 
RACs'  activities  directly  related  to  site 
cleanup.  EPA  also  believes  that  these 
are  the  contractors  with  the  most 
potential  to  cause  a  release. 

Requirement  to  Purchase  Insurance 

Comments:  Commenters  disagreed 
with  the  proposed  requirement  that 
RACs  with  cost-reimbursement 
contracts  annually  increase  their 


insurance  coverage.  The  proposal  stated 
that  RACs  that  receive  EPA 
indemnification  must  increase  the 
amount  of  pollution  liability  insurance 
they  purchase  by  25%  each  year  unless 
EPA  determines  that  the  increased 
amount  of  insurance  is  not  available. 
Commenters  also  Questioned  what 
criteria  EPA  would  use  to  make  this 
decision,  and  how  EPA  would 
determine  what  would  be  a  reasonable 
price. 

Response:  This  requirement  was  put 
in  the  proposal  to  decrease  a  RACs 
need  for  EPA  indemnification  and  to 
increase  the  role  of  the  private  sector. 
Insurance  is  available  from  the  private 
sector,  and  some  RACs  have  been 
directed  to  purchase  insurance  under 
the  ARCS  contracting  program.  EPA  has 
reimbursed  RACs  for  the  cost  of  the 
insurance.  EPA  has  and  will  continue  to 
produce  guidance  on  insurance  prices 
as  the  insurance  market  situation 
warrants. 

Perform  Regulatory  Flexibility  Analysis 

Comment:  EPA  should  perform  a 
regulatory  flexibility  analysis. 

Response:  Whenever  an  agency  is 
required  by  law  to  publish  a  general 
notice  of  proposed  rulemaking,  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601-612)  generally  requires  that 
the  agency  prepare  a  Regulatory 
Flexibility  Analysis  (RFA)  describing 
the  impact  of  the  proposed  rule  on  small 
entities.  Because  the  guidelines  are  not 
required  to  be  published  as  a  notice  of 
proposed  rulemaking  under  section  553 
of  the  Administrative  Procedure  Act  or 
any  other  law,  they  are  not  subject  to  the 
RFA  requirements  of  the  Regulatory 
Flexibility  Act. 

Section  126  Grantees 

Comment:  EPA  should  indemnify 
organizations  that  train  hazardous  waste 
cleanup  workers  under  CERCLA  section 
126  grants. 

Response:  Section  126  grantees  are 
eligible  for  indemnification  under  the 
final  guidelines  with  similar  limits  and 
deductibles  available  to  SITE 
participants. 

Guidelines  Document  EPA 
Indemnification  of  Supeifund  Response 
Action  Contractors 

Intmduction 

These  guidelines  fulfill  the 
requirement  of  CERCLA  section 
119(c)(7),  as  implemented  by  Executive 
Order  12580,  that  EPA  develop 
guidelines  to  carry  out  CERCLA  section 
119(c). 


1.  Purpose 

These  guidelines  provide  policies  and 
procedures  by  which  the  Environmental 
Protection  Agency  (EPA)  may  indemnify 
response  action  contractors  (RACs)  for 
third-party  claims  that  result  from  a 
release  of  a  hazardous  substance, 
pollutant  or  contaminant  due  to  RAC 
negligence  arising  out  of  response  action 
activities  at  a  National  Priorities  List 
(NPL)  or  removal  action  site. 

2.  Authority 

These  guidelines  are  required  by 
section  119(c)(7)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  42  U.S.C.  9601,  et  seq.,  as 
amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA),  Public  Law  99-499.  In 
E.0. 12580.  the  President  delegated  to 
EPA  the  responsibility  for  issuing 
section  119  guidelines  (52  FR  2923  (Jan. 
29. 1987)). 

3.  Scope 

These  guidelines  govern 
indemnification  by  EPA  of  all  RACs  that 
perform  response  work  under  contract 
at  NPL  or  removal  action  sites  for  EPA, 
for  states  (or  political  subdivisions) 
under  CERCLA  cooperative  agreements 
with  EPA,  and  for  potentially 
responsible  parties  (PRPs)  under  a 
CERCLA  administrative  order  or 
consent  decree.  EPA  interprets  section 
119  to  permit  the  Agency  to  provide 
indemnification  to  RACs  working  for 
federally-recognized  Indian  tribes 
pursuant  to  a  CERCLA  section  104 
cooperative  agreement  with  EPA.  These 
guidelines  also  apply  to  EPA 
indemnification  of  SITE  program 
participants  conducting  field 
demonstrations  pursuant  to  CERCLA 
section  311(b),  recipients  of  training 
grants  under  SARA  section  126(g),  and 
RACs  working  for  other  federal  agencies 
(such  as  the  U.S.  Army  Corps  of 
Engineers)  at  EPA-lead  sites  under  a 
Memorandum  of  Understanding  (MOU) 
or  an  Inter-Agency  Agreement  with 
EPA.  Where  other  federal  departments 
or  agencies  indemnify  RACs  under 
section  119  authority,  the 
indemnification  agreements  must  not  be 
inconsistent  with  these  guidelines. 

4.  Application 

(a)  These  guidelines  govern  EPA's 
indemnification  of  RACs  for  response 
work  initiated  after  October  17, 1986. 
the  date  of  enactment  of  SARA.  These 
guidelines  supersede  OSWER  Directive 
9835.5,  "EPA  Interim  Guidance  on 
Indemnification  of  Superfund  Response 
Action  Contractors  Under  Section  119  of 
SARA." 
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(b)  These  guidelines  govern  all  RAC 
indemnification  by  EPA  for  future 
response  action  contracts. 

(c)  Contract  indemnification  terms 
under  EPAAR  1552.228-70  rather  than 
these  guidelines  will  apply  to  work 
performed  at  a  site  after  the  date  of 
enactment  of  SARA  only  if  response 
work  at  the  site  was  initiated  under  an 
EPA  contract  prior  to  SARA's  date  of 
enactment.  Indemnification  agreements 
granted  imder  the  terms  of  OSWER 
Directive  9835.5  (EPA's  Interim 
Guidance)  will  be  replaced,  through  a 
negotiated  agreement,  with  terms  and 
conditions  that  are  consistent  with  the 
pohcies  found  in  these  guidelines. 

(d)  Subject  to  all  the  requirements  of 
these  guidelines,  any  indemnification 
agreement  provided  by  EPA  to  a  prime 
contractor  may  be  provided  by  the 
prime  contractor  to  its  subcontractors  if 
the  agreement  is  approved  by  EPA  at  the 
time  of  the  award  of  the  subcontract. 
That  is,  the  prime  contractor  can  agree 
to  indemnify  a  subcontractor,  and  EPA 
may  indemnify  the  prime  contractor 
with  respect  to  the  prime  contractor's 
obligations  that  may  arise  as  a 
consequence  of  its  indemnification  of 
the  subcontractor  (see  section  9,  below). 

(e)  Consistent  with  EPA  policy  that  a 
fair  portion  of  subcontracts  be  awarded 
to  small,  minority  and  women-owned 
businesses,  prime  contractors  shall  fully 
consider  the  needs  of  these  RACs  with 
regard  to  indemnification. 

5.  Abbreviations 

CERCLA — Ck)inprehensive  Environmental 

Response,  Compensation,  and  Liability  Act  of 

1980(asBmendedj 
EPAAR— EPA  Acquisition  Regulations 
FAR — Federal  Acquisition  Regulations 
NPL— National  Priorities  List 
OSWER— EPA's  Office  of  Solid  Waste  and 

Emergency  Response 
PRP— Potentially  Responsible  Party 
RAC — Response  Action  Contractor 
SARA — Superfiind  Amendments  and 

Reauthoritation  Act  of  1986 
SITE — Superfund  Innovative  Technology 

Evaluation 

6.  IDefinitions 

Terms  not  defined  in  this  section  have 
the  meaning  given  by  CERCLA  and 
§  300.5  of  the  "National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan."  (40  CFR  300.5 
(1991)). 

Claim  means  the  receipt  by  the  RAC 
of  a  written  demand  for  money,  naming 
the  RAC  and  alleging  a  release  of  any 
hazardous  substance  or  pollutant  or 
contaminant  caused  by  Uie  RAC's 
response  action  activities. 

Indemnification,  for  the  purpose  of 
these  guidelines,  means  an  agreement 
under  which  EPA  will  compensate 


certain  losses  suffered  by  a  RAC,  and 
\he  actual  payment  of  that 
compensation. 

Non-federal  sources  means 
commercial  insurance,  state 
indemnification,  self-insurance,  or  other 
alternative  risk  transfer  mechanisms. 

Occurrence,  means  a  release, 
including  continuous  or  repeated,  of 
any  hazardous  substance  or  pollutant  or 
contaminant. 

Response  Action  Contractor,  as 
provided  in  CERCLA  section  119(e)(2), 
means  any  person  who  enters  into  a 
response  action  contract  to  provide 
services  (including  construction)  related 
to  any  release  or  threatened  release  of  a 
hazardous  substance  or  pollutant  or 
contaminant  from  a  facility,  and  any 
person,  hired  or  retained  by  such  a 
person,  providing  such  services.  It 
includes  recipients  of  cooperative 
agreements  under  section  311(b)  of 
CERCLA  and  recipients  of  grants 
pursuant  to  section  126(g)  of  SARA.  It 
also  includes  any  surety  who,  after 
October  16, 1990,  and  before  January  1, 
1993,  provides  a  bid,  performance  or 
payment  bond  to  a  response  action 
contractor,  and  begins  activities  to  meet 
its  obligations  under  such  bond,  but 
only  in  connection  with  such  activities 
or  obligations. 

Response  Action  Contract,  as 
provided  in  CERCLA  section  119(e)(1), 
means  any  written  contract  or 
agreement  entered  into  by  a  RAC  with 
the  President;  any  federal  agency;  a 
state,  political  subdivision,  or  a 
federally-recognized  Indian  tribe  under 
a  CERCLA  section  104  coo{>erative 
agreement  with  EPA;  or  any  PRP  under 
an  order  or  decree,  to  provide  remedial 
action  at  an  NPL  site  or  removal  action. 

SITE,  means  the  program  developed 
under  CERCLA  section  311(b)  which 
directs  EPA  to  establish  an  "Alternative 
or  Innovative  Treatment  Technology 
Research  and  Demonstration  Program." 
This  program  accelerates  the 
development  of,  and  demonstrates, 
evaluates,  and  disseminates  information 
about  new  and  innovative  treatment 
technologies. 

Indemnification  Requirements,  Terms, 
and  Conditions 

7.  Indemnification  Request 

(a)  EPA  will  not  indemnify  RACs  that 
fail  to  meet  the  requirements  of  CERCLA 
section  119  and  of  these  guidelines.  EPA 
will  not  enter  into  an  indemnification 
agreement  with  a  RAC  until  the  RAC 
submits  the  documentation  required  by 
CERCLA  section  119  and  described  in 
these  guidelines. 


(b)  To  be  eligible  for  indemnification 
by  EPA,  the  RAC  shall  submit  evidence 
of  the  following: 

(i)  That  its  potential  third-party 
liability  is  not  covered  by  pollution 
liability  insurance  available  at  a  fair  and 
reasonable  price  at  the  time  the  contract 
to  perform  a  response  action  is  entered 
into,  and  that  adequate  pollution 
liability  insurance  is  not  generally 
available; 

(ii)  That  it  has  made  diligent  efforts  to 
obtain  insurance  coverage  from  ncHi- 
federal  sources  (or,  if  it  is  a  cost- 
reimbursement  RAC,  it  has  satisfied  the 
minimiun  insurance  requirements  of 
section  10(c),  below),  and; 

(iii)  Under  a  multi-site  contract,  that 
the  RAC  also  has  made  (or  agrees  to 
continue  to  make)  such  diligent  efforts 
(or,  if  it  is  a  cost  reimbursement  RAC, 
it  will  otherwise  satisfy  the 
requirements  of  section  10(c))  every 
time  it  begins  work  at  a  new  facility. 

(c)  Due  to  the  variabiUty  of  market 
conditions,  EPA  will  determine  on  a 
case-by-case  basis  whether  adequate 
insurance  is  available  at  a  fair  and 
reasonable  price  at  the  time 
indemnification  documentation  is 
submitted.  This  determination  will  be 
based  on  the  documentation  submitted 
in  fulfillment  of  the  diligent  efforts 
requirement,  or  on  any  other  insurance 
market  information  available  to  EPA.  In 
its  determination  of  a  fair  and 
reasonable  price  for  insurance,  EPA  will 
consider  what  a  prudent  business 
person  in  the  private  sector  would 
purchase  after  weighing  the  following 
criteria  and  other  relevant  factors: 

•  The  insurance  rate  applied  to  each 
$100  of  receipts. 

•  The  deductible  or  self-retention  rate 
associated  with  the  policy. 

•  The  projected  work  load  and  nature 
of  the  risk  associated  with  the  work  to 
be  covered  by  the  policy. 

•  The  amount  and  type  of  pollution 
liability  coverage  and  limit  provided  by 
the  policy. 

•  Exclusions  and  limitations  of  the 
policy. 

•  The  effective  date  of  the  policy. 

•  The  period  of  coverage. 

•  The  amount  of  coverage,  if  any, 
extended  to  subcontractors. 

•  The  receipts  used  in  determining 
the  insurance  rate. 

•  Other  risk  sharing  mechanisms 
available. 

(d)  To  demonstrate  that  diligent 
efforts  have  been  made  to  obtain  non- 
federal pollution  liability  insurance 
coverage,  a  RAC  must  submit  in  writing: 

(i)  The  names  and  addresses  of  three 
commercial  insurers  or  alternative  risk 
financiers  to  whom  the  RAC  or  its 
broker  has  submitted  applications.  If  the 
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number  of  names  and  addresses  is  fiewer 
than  three,  then  a  statement  justifying 
the  reduced  number  and  either. 

(ii)  A  statement  from  a  recognized 
professional  insurance  broker  stating 
that  the  broker  has  attempted  to  secure 
poffution  liability  insxirance  coverage  on 
b^alf  of  the  RAC,  and  summarizing 
premiums,  terms  and  conditions;  or 
stating  that  pollution  liability  insurance 
was  unavailable  and  giving  the  reasons 
for  its  unavailability  for  the  RAC. 

(iii)  A  copy  of  each  application 
submitted,  insurance  policies  offiered 
(including  the  declaration  page),  and 
any  rejection  letters  received.  If 
pollution  liability  insurance  was  offered 
by  a  commercial  insurer,  but  not 
accepted  by  the  RAC,  an  explanation  of 
the  reasons  why  such  coverage  was 
rejected  must  be  included;  or 

(e)  EPA  will  not  enter  into  an 
indemnification  agreement  until  the 
RAC  has  submitted  the  documentation 
required  in  subsection  (b)  and  (d).  EPA 
will  not  enter  into  an  indemniHcation 
agreement  if  it  determines  that  the 
documentation  submitted  is 
insufficient,  or  if  it  determines  that  the 
RAC's  efforts  to  obtain  insurance  were 
not  sufficiently  diligent. 

(f)  If  the  RAC  is  vrorking  under  a 
muhi-site  contract,  the  diligent  efforts 
information  must  be  updated  and 
resubmitted  before  the  RAC  begins  work 
at  a  new  facility  (as  part  of  the 
indemnification  agreement,  the  RAC 
will  have  agreed  to  continue  to  make 
such  diligent  efforts  each  time  work  is 
started  at  a  new  facility  (see  subsection 
(b)(iii),  above)).  However,  if  previously 
purchased  insurance  covers  work  at  the 
new  fiMahty,  then  there  is  no  need  to 
submit  additional  docimientation  for 
that  site. 

(g)  EPA  reserves  the  right  to  change 
the  frequency  and  content  of 
documentation  submittal  requirements, 
and  also  to  direct  indemnified  RACs  to 
purchase  insurance  from  insurers 
identified  by  EPA. 

8.  Indemnification  Terms'and 
Conditions 

(a)  Where  EPA  has  agreed  to 
indemnify  a  RAC.  EPA  will  indemnify 
the  RAC  against  third-party  liability 
(including  the  expenses  of  litigation  or 
settlement)  for  negligence  arising  from 
the  RAC's  performance  in  carrying  out 
the  response  action  activity.  Such 
indemnification  shall  apply  only  to 
such  liability  not  compensated  by 
insurance  or  otherwise  and  shall  apply 
only  to  liability  which  results  from  a 
release  of  a  hazardous  substance, 
pollutant,  or  contaminant  if  such  release 
arises  out  of  the  response  action 
activities  of  the  contiactor. 


(b)  EPA  Indemnification  is  subject  to 
limits  and  deductibles.  For  the  purpose 
of  determining  the  amount  of  the  * 
indemnification  Umit  and  deductible, 
the  expenses  of  litigation  or  settlement 
are  considered  part  of  the  liability 
covered  by  the  indemnification 
agreement. 

(c)  The  amount  of  the  indemnification 
limit  and  deductible  depends  on  the 
type  and  dollar  value  of  the  contract 
entered  into  (see  below). 

(1)  The  indemnification  limit  is 
defined  on  a  per  occurrence/aggregate 
basis  with  a  contract  aggregate  limit 

(ii)  The  indemnification  deductible  is 
on  a  per  occurrence  basis. 

(d)  EPA  indemnification  will  not 
cover  liabilities  (including  the  expenses 
of  litigation  or  settlement)  that  were 
caused  by  the  conduct  of  the  RAC 
(including  any  conduct  of  its  directors, 
managers,  staff,  representatives  or 
employees)  which  constituted  gross 
negligence  or  intentional  misconduct 
Nor  shall  the  RAC  be  indemnified  for 
liability  arising  under  strict  tort  liability, 
or  any  basis  of  Hability  other  than 
negligence. 

(i)  kPA  indemnification  will  cover  the 
expenses  of  litigation  or  settlement 
subject  to  the  terms  and  conditions  of 
the  indemnification  agreement  (such  as 
limits  and  deductibles).  In  addition. 
EPA  indemnification  will  apply  if  the 
RAC  is  found  not  to  be  liable  for  alleged 
negligence,  or  if  a  negligence  suit  is 
settled. 

(ii)  EPA  indemnification  will  not 
apply  if  the  RAC  is  found  both  strictly 
liable  and  negligent,  and  the  cause  of 
action  is  not  divisible. 

(e)  If  a  RAC  has  a  CERCLA  section  119 
indemnification  agreement  with  EPA. 
the  RAC  must  notify  EPA  of  any  claim 
or  action  against  the  RAC  that  may 
involve  EPA  indemnification,  within 
twenty  working  days  after  receiving 
notice  of  any  claim  or  action.  The  RAC 
must  also  notify  its  insurer(s)  of  any 
claim  or  action  that  may  involve  EPA 
indemnification,  even  if  the  RAC 
believes  that  its  insurance  is  not 
applicable  to  the  claim  or  action,  within 
twenty  working  days  upon  receiving 
notice  of  any  claim  or  action  (or  a 
shorter  period  if  required  by  the  terms 
of  the  insurance  policy). 
Indemnification  is  conditional  on  EPA's 
receipt  from  the  RAC  of  copies  of  the 
complaint  (or  other  claim),  and  of  the 
notice  to  the  insurer  within  twenty 
working  days  of  receiving  notice  of  any 
claim  or  action.  The  insurer's  response 
must  be  forwarded  to  EPA  promptly 
after  receipt  by  the  RAC 

(f)  Coverage  Term:  The  coverage  term 
is  subject  to  the  other  terms  and 
conditions  listed  in  this  document 


(i)  An  EPA  indemnification  agreement 
will  cover  claims  arising  (and  reported 
to  EPA)  during  the  period  of 
performance  ^  the  contract,  phis  claims 
submitted  to  EPA  within  ten  years  after 
the  ccmtiact  term. 

(ii)  For  multi-site  ccmtracts,  the  ten- 
year  coverage  term,  with  respect  to  an 
individual  site,  begins  with  the 
completion  of  work  (»s  ^)ecified  in  the 
Work  Assignment  or  other  relevant 
work  order)  at  the  site. 

(g)  Limits,  Deductibles,  and 
Purchased  Insurance:  Any  pollution 
liability  insurance  (or  self-insurance) 
acquired  or  maintained  by  the  RAC  to 
meet  the  requirements  of  sections  7  or 
10  of  these  guidelines  reduces  the  limit 
of  EPA  indemnification  on  a  dollar-for- 
dollar  basis.  Further,  the  RAC  must 
exhaust  both  the  available  insurance 
coverage  and  the  EPA  deductible  (found 
in  the  indemnification  agreement) 
before  EPA  will  make  an 
indemnification  payment 

(h)  See  section  20  below  for 
additional  terms  and  conditions. 

9.  Subcontractors — General  Provisions 

(a)  EPA  will  not  agree  to  indemnify 
subcontractors  directly.  However,  with 
the  prior  written  permission  of  EPA, 
prime  contractors  may  indemnify  their 
subcontractors.  Thus,  EPA  will  provide 
no  more  than  one  indemnification 
agreement  per  contract,  regardless  of  the 
number  of  sites  where  work  will  be 
performed  under  the  contract,  with  that 
agreement  affording  coverage  to  the 
prime  contractor,  including  any 
obligation  the  prime  contractor  may 
incur  as  a  result  of  its  indemnification 
agreements  with  its  subcontractors.  (See 
also  the  approval  requirement  in 
subsection  (b),  below.) 

This  section  does  not  apply  to  a  prime 
contractor  that  chooses  to  share  its 
indenmification  with  a  team 
subcontractor.  In  this  situation  the 
coverage  received  by  the  team 
subcontractor  would  subtract  from  the 
prime  contractors  coverage  and  not  be 
an  additional  exposure  to  EPA. 

(b)  Under  an  D'A  indemnification 
agreement,  the  prime  contractor  may 
confer  indemnification  on  the 
subcontractor  by  including  in  the 
subcontract  an  indemnification  claiise 
by  which  the  prime  contractor  agrees  to 
indemnify  the  subcontractor.  That 
indemnification  clause  must  have  terms 
and  conditions  (except  for  limits  and 
deductibles,  see  below)  identical  to 
those  found  in  the  clause  by  which  EPA 
agrees  to  indemnify  the  prime 
contractor.  EPA  wil)  indemnify  the 
prime  contractor  with  respect  to  any 
liability  incurred  by  the  subcontracto((s) 
pursuant  to  an  indemnificadoi 
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agreement  between  the  prime  contractor 
and  any  subcontractor  (subject  to  the 
indemnification  limits  and  deductibles 
specified  in  the  prime  contract).  EPA, 
however,  must  give  prior  approval  (in 
writing)  of  the  subcontract  which 
contains  the  indemnification  agreement 
between  the  prime  contractor  and 
subcontractor. 

(c)  Subcontractors  receiving 
indemnification  through  the  prime 
contractor  are  subject  to  all 
indemnification  requirements,  terms, 
and  conditions  of  these  guidelines. 
These  applicable  requirements  include 
the  reporting  requirements  of  section  7, 
above.  That  is,  the  subcontractor  must 
demonstrate  that  it  has  made  diligent 
efforts  to  obtain  pollution  liability 
insurance,  and  agrees  to  continue  to 
make  such  efforts.  The  subcontractor 
shall  forward  all  documentation  to  the 
prime  contractor,  and  the  prime 
contractor  shall  forward  copies  of  the 
documentation  to  the  contracting  officer 
(or  other  appropriate  EPA  official).  It 
will  be  the  responsibility  of  the  prime 
contractor  to  monitor  the  diligent  efforts 
of  its  subcontractors  based  on  the 
feedback  from  EPA  during  EPA's  review 
of  the  prime  contractor's  diligent  efforts. 
The  contracting  ofiicer  (or  other 
appropriate  EPA  official)  may  consent  to 
the  subcontract  including  the 
indemnification  clause  (see  section  9(b), 
above)  only  if  the  contracting  officer  (or 
other  appropriate  EPA  official)  has 
determined,  based  on  the 
documentation  supplied  by  the 
subcontractor  to  the  prime  contractor  or 
information  supplied  by  the  prime 
contractor,  that  Oie  subcontractor  has 
satisfied  the  reporting  requirements  of 
section  7.  A  demonstration  of  diligent 
efforts  by  the  prime  contractor  is  not 
sufficient  to  demonstrate  that,  by 
implication,  insurance  is  unavailable  to 
the  subcontractor. 

Indemnification  Terms  and  Conditions 
for  Specific  Contract  Types 

10.  RACs  Working  for  EPA  Under  Cost- 
Reimbursement  Contracts 

(a)  For  cost-reimbursement  contracts 
entered  into  after  the  promulgation  of 
these  guidelines,  EPA  will  not  offer 
indemnification  agreements  in  its 
solicitations.  If  there  is  a  lack  of 
adequate  competition  in  response  to  the 
solicitation  that  can  be  linked  to  the 
absence  of  indemnification,  then  a  new 
or  amended  solicitation  may  be  issued 
that  states  that  indemnification  will  be 
available  to  the  successful  offeror.  If 
EPA  does  offer  indemnification,  the 
agreement  will  be  subject  to  the  paired 
limits  and  deductibles  listed  in 
subsection  (g)  and  (h)  below.  EPA 


retains  the  right  to  incorporate  other 
provisions  of  this  policy  (e.g.,  coverage 
for  subcontractors)  when  appropriate. 

(b)  RACs  working  for  EPA  under  cost- 
reimbursement  contracts  must  procure 
and  maintain  all  insurance  required  by 
law  or  regulation  including: 

(i)  Insurance  required  by  part  28  of 
the  Federal  Acquisition  Regulations  for 
cost-reimbursement  contracts, 

(ii)  Commercial  general  Uability 
insurance  for  bodily  injury,  death  or 
loss  of  or  damage  to  property  of  third 
persons  in  the  minimum  amoimt  of 
$500,000  per  occurrence,  and, 

(iii)  Any  additional  insurance  EPA 
may  require. 

(c)  Indemnification  and  Insurance: 
Any  RAC  working  for  EPA  under  a  cost- 
reimbursement  contract  who  requests 
that  EPA  enter  into  an  indemnification 
agreement  must  procure  and  maintain 
pollution  liability  insurance  for  bodily 
injury,  death  or  loss  of  or  damage  to 
property  of  third  persons  in  the 
minimum  amount  of  $1,000,000  per 
occurrence  (or  self-insure  for  the  same), 
or  it  must  demonstrate  that  it  has  made 
diligent  efforts  to  obtain  such  pollution 
liability  insurance  and,  despite  such 
diligent  efforts,  has  failed  to  procure 
reasonably-priced  insurance.  RACs 
under  a  multi-site  contract  must  agree  to 
continue  to  make  such  diligent  efforts 
each  time  work  begins  at  a  new  site. 
EPA  will  not  agree  to  indemnify  a  RAC 
who  does  not  purchase  the  required 
insurance  or  demonstrate  diligent 
efforts,  nor  will  EPA  make 
indemnification  payments  to  a  RAC 
who  has  entered  into  an 
indemnification  agreement  but  has 
failed  to  demonstrate  adequately  that  it 
has  made  diligent  efforts  each  time  work 
started  at  a  new  site  (except  as  provided 
in  section  7(f),  above). 

(i)  The  RAC  must  obtain  and  maintain 
pollution  liability  coverage  for 
professional  liability  and/or  general 
liability,  as  appropriate. 

(ii)  The  minimum  amount  of 
pollution  liability  insurance  to  be 
purchased  must  increase  by  25%  per 
year  unless  EPA  determines  that  the 
increased  amount  of  insurance  is  not 
generally  available  at  a  fair  and 
reasonable  price.  Thus,  where  "t"  is 
defined  as  the  number  of  years  elapsed 
since  promulgation  of  these  guidelines, 
the  minimum  amount  of  pollution 
liability  insurance  required  in  year  t  is 
equal  to: 

$1  million  *  (times)  1.25* 

(iii)  The  demonstration  of  "diligent 
efforts"  is  defined  in  section  7(d).  above. 
Those  diligent  efforts  must  be  deemed 
satisfactory  by  EPA. 

(d)  Reimbursement:  RACs  working  for 
EPA  shall  submit  to  the  contracting 


officer  for  prior  approval  all  insurance 
poUcies  (or  documentation  of  all  self- 
insurance  plans)  for  which 
reimbursement  will  be  sought  from 
EPA. 

(e)  Any  loss  inctirred  within  the  EPA 
indemnification  deductible  amount  (see 
below)  will  not  be  reimbursed  to  the 
RAC  as  either  a  direct  or  an  indirect 
cost.  All  deductibles,  with  the  exception 
of  co-payments  above  $50  million  (see 
below),  must  be  met  by  the  RAC  as  the 
first  financial  obligations  of  the  claim 
and  must  be  paid  by  the  RAC  before  any 
payments  are  made  by  EPA.  The  RAC 
may  purchase  insurance  to  cover  the 
indemnification  deductible  amount,  but 
the  cost  of  that  insurance  is  not 
reimbursable  (nor  is  any  loss  within  the 
deductible  amount  of  that  insurance 
reimbursable  as  either  a  direct  or 
indirect  cost). 

(f)  Self-Insurance:  If  a  RAC  proposes 
to  self-insure  against  pollution  liability, 
and  seeks  reimbursement  for  the  cost  of 
self-insurance  or  seeks  to  satisfy  the 
minimum  requirement  of  section  lD(c) 
through  self-insurance,  it  must 
demonstrate  to  EPA  financial 
responsibility  for  the  amount  of  self- 
insurance  proposed.  Financial 
responsibility  may  be  demonstrated  by 
letter  of  credit,  surety  bond,  trust  fund, 
escrow  account,  or  other  method 
approved  by  the  EPA  Contracting 
Officer. 

(i)  A  demonstration  of  financial 
viability,  by  itself,  does  not  constitute 
an  adequate  demonstration  of  financial 
responsibility. 

(ii)  To  be  eligible  for  reimbursement 
of  the  cost  of  self-insurance,  a  RAC  must 
satisfy  the  applicable  requirements  of  48 
CFR  Parts  28  [Bonds  and  Insurance],  30 
[Cost  Accounting  Standards),  and  31 
[Contract  Cost  Principles  and 
Procedures),  and  4  CFR  Part  416 
[Accounting  for  Insurance  Costs). 

(g)  Limits  and  Deductibles  for  RACs 
with  contracts  entered  into  before  the 
date  of  promulgation  of  these  guidelines 
(with  indemnification)  with  EPA. 
another  federal  agency  working  at  EPA 
sites  under  an  inter-agency  agreement 
(LAG),  or  a  state  or  political  subdivisicm 
of  a  state,  or  a  federally-recognized 
Indian  tribe  having  a  cooperative 
agreement  with  EPA  to  clean  up 
Superfund  sites:  The  limit  and 
associated  deductible  included  in  the 
indemnification  agreement  shall  be  the 
subject  of  negotiation  by  EPA  and  the 
RAC  at  the  time  of  contract  modification 
in  one  of  the  following  amounts  as 
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(k)  Tlw  RAC  may  select  fami  tbe 
liBits/deductibiM  as  foiknv*: 

•  A  RAC  with  s  single-site  contract  of 
less  than  SIO  million  may  choose  any 
pair  of  limits/deductibles  that  has  a 
limit  of  $10  Biillioa  or  less. 

•  A  RAC  with  a  single-site  contract  of 
$10  milUon  to  $25  milHon  or  a  multi- 
site  contract  of  less  than  $25  million 
may  choose  any  pair  of  limits/ 
deductibles  that  has  a  limit  of  $25 
million  or  less. 

•  ARACwithacaotractof$25 
million  or  more  may  choose  any  pair  of 
limhs/deductibies  that  has  a  Umit  of  $50 
million  or  l< 
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(i)  For  contracts  of  long  duration 
(longer  than  five  years),  the  RAC  may 
choose  a  higgler  limit  of  $75  million, 
with  a  $2  million  deductible  and  co- 
payments  (dollar  for  dollar)  by  the  RAC 
above  $50  milhoo. 

0)  Subcontracts:  (i)  For  subcontractors 
that  perform  services  and  are  retained 
through  the  subcontracting  pool  of  cost 
reimbursement  contracts  subject  to 
subsection  (i)  above,  the  prime 
contractor  may  flowdown  up  to  $15 
million  coverage  in  the  aggregate  to 
subcontractors.  This  coverage  is 
separate  from  the  prime's  limit  and 
cannot  be  used  by  the  prime  contractor 
fcw  additional  coverage  above  its  limit  as 
deaciibed  in  this  section.  The  prime 
may  not  grant  more  then  $5  million 
coverage  to  any  single  subcontractor 
under  this  paragraph,  and  the  associated 
deductible  shall  be  $50,000  per  contract 
aggregate  for  each  indemnificatioo 
agreement  with  a  subcontractor. 

(ii)  EPA  may  offer  indemnification  to 
innovative  tedinology  subcontractor 
RACs  who  provide  innovative 
technologies  umler  a  contract  to  pnwide 
remedial  action  (RA)  construction 
services  and  that  fail  within  the 
definition  of  a  RAC  under  CERCLA 
section  119(eK2KB)  if  EPA  determines 
that  the  technok^  has  special  value  to 
the  Superfiind  program.  These  RACs 
must  have  made  diligent  efforts  to 
obtain  pollution  liability  insurance  from 
non-federal  sources  which  were 
unsuccessful.  These  RACs  may  choose 
from  the  following  limit  and  deductible 
pairs: 


(iii)  Subcontractors  under  contracts 
subject  to  section  10(i)  performing 
remedial  action  (RA)  vrork  vrill  be 
subject  to  the  same  requirements  as 
RACs  under  section  11  below.  Prime 
contractors  may  not  offar  EPA 
indemnification  in  their  solicitations  for 
remedial  action  (RA)  work  unless  there 
is  a  lack  of  adequate  competition  in 
response  to  the  solicitation  that  can  be 
linked  to  the  absence  of  an 
indemnification.  Then  EPA  may  permit 
a  new  or  amended  solicitation  to  be 
offered  that  states  that  indemnification 
will  be  available  to  the  successful 
bidder/offeror. 

(iv)  Subcontractors  that  meet  the 
conditions  of  t>oth  paragraphs  (ii)  and 
(iii)  above  may  choose  from  either  the 
scale  in  section  10(}Mii)  or  the  coverage 
available  under  section  11,  but  not  bo^h. 

11.  Indemnification  of  RACs  Working 
for  EPA  under  Firm  Fixed  Price 
Contracts 

(a)  General:  Although  the  Government 
is  not  ordinarily  concerned  with  a 
contractor's  insurance  coverage  if  the 
contract  is  a  fixed-pn-ice  contract,  EPA 
reco^izes  that  a  RAC  cleaning  up  a 
Superfund  site  may  require  protection 
against  third-party  liability,  and  that,  in 
some  cases,  adequate  insurance  may  not 
be  available.  In  such  cases,  and  from  a 
bidder's  perspective.  EPA 
indemnification  may  be  a  prerequisite  to 
clean-up  activities  at  the  site.  For  future 
fixed-price  contracts,  EPA  will  not  offer 
indemnification  in  its  solicitations.  If 
there  is  a  lack  of  adequate  competition 
in  response  to  the  solicitation  that  can 
be  linked  to  the  absence  of 
indemnification,  then  a  new  ot 
amended  solicitation  may  be  issued 
which  states  that  indemnification  will 
be  available  to  tbe  successful  bidder. 
EPA  retains  the  right  to  incorporate 
other  provisions  of  this  poUcy  (e.g.. 
coverage  for  subcontractors),  when 
appropriate,  into  future  contracts  and 
solicitations.  If  indemnification  is 
available  under  the  solicitation  .  the 
RAC  must  meet  all  of  the  requirements 
specified  in  section  7  (above);  and  the 
indemnification  agreement  will  contain 
a  limit  and  a  deductible  as  prescribed  in 
section  10  (g)  and  (h)  above. 

n>)  RACs  workii>g  for  EPA  under 
fixed-price  contracts  will  not  be 
reimbursed  for  the  cost  of  polhition 
liability  insurance  (except  indirectly, 
i.e.,  and  to  the  extent  that  Ae  cost  of 


tuf:h  insurance  nay  be  reflected  hi  the 
fixed  price). 

(c)  u  EPA  offered  indemnification  to 
RACs  currently  under  contract  with 
EPA  or  another  feden\  agency  working 
at  EPA  sites  under  an  inter-agency 
agreanMot  (LAG),  tbe  agreement  wilt 
contain  a  limit  and  a  dechictible  as 
prescribed  in  sections  10(g)(h)  above. 

(d)  If  EPA  offers  indemnification  to  a 
fixed  price  innovative  technology  RAC 
the  RAC  must  demonstrate  that  it  has 
made  diligent  efforts  to  obtain  pollutkn 
liability  insurance  from  non-faderal 
sources  as  specified  in  section  7  above. 
If  adequate  insurance  is  not  available  at 
a  fail  and  reasonable  price,  the  limit  and 
deductible  aatoonts  of  EPA 
indemnification  avail^e  to  the  RAC 
are: 
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(e)  If  EPA  offers  indemnification,  any 
RAC  that  is  the  successful  bidder  to  a 
solicitation  that  requires  innovative 
technology  or  uses  innovative 
technology  may  select  limits/ 
deductibles  as  stated  in  section  11(d)  or 
in  section  10(g)  and  (h)  above.  If  the 
RAC  uses  a  subcontractor  to  provide 
and/or  operate  the  innovative 
technologies,  the  subcontracted  RAC 
may  also  choose  from  the  limits  and 
deductibles  in  section  11(d)  above. 

12.  Indemnification  of  RACs  Working 
for  EPA  under  Negotiated  Fixed-Price 
Contracts 

(a)  For  the  purpose  of 
inderaoification,  RACs  working  for  EPA 
under  negotiated  fixed-price  contracts 
(including  RACs  under  fixed-rale 
contracts  with  some  cost  elements 
reimbursable,  such  as  Time-and- 
Materials  Contracts)  will  be  considered 
cost-reimbursement  contractors.  If  a 
negotiated  fixed-price  RAC  requests 
indemnification,  it  will  be  sul^ect  to  the 
same  insurance  requirements  and 
indemnification  terms  and  conditions  as 
cost-reimbursement  contractors  (see 
sections  7  and  10.  above). 

13.  Indemnification  of  STTE  Program 
RACs 

(a)  Technology  vendors  participating 
in  the  SITE  program  are  defined  as 
RACs  in  CERCLA  section  119(eM2)(A). 
Thus,  those  RACs  participating  in  the 
SITF  program,  under  cooperative 
agreement  with  EPA,  are  eligible  lor 
indemnification. 

(b)  SITE  program  RACs  imtst  make 
diligent  efforts  to  purchase  pollution 
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liability  insurance  from  noo-Federal 
sources  as  specified  in  section  7. 
(c)  If  adequate  insurance  is  not 
available  at  a  iiair  and  reasonable  price, 
EPA  may  ofier  indemnification  to  these 
RACs.  The  limit  and  deductible  for  EPA 
indemnification  will  be  determined  by 
the  RAC  from  the  following  limit  and 
deductible  pairs: 
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(d)  EPA  will  not  indemnify  SITE 
program  RACs  with  respect  to  facilities 
which  receive  waste  for  disposal, 
treatment  {except  for  small-scale 
demonstration  testing],  or  storage 
independently  of  the  SITE  technology 
demonstration. 

(e)  EPA  may  indemnify  SITE  program 
RACs  with  respect  to  any  woric 
conducted  at  a  federal  focility  (as 
described  in  CERCLA  section  120 
except  as  stated  in  subsection  (f), 
below). 

(f)  If  a  SITE  demonstration  project  is 
funded  by  a  party  other  than  EPA 
(including  foderal  agencies),  then  the 
SITE  RAC  will  be  considered,  for  the 
purpose  of  indemnification,  a  RAC 
employed  by  that  party.  For  example,  if 
a  SITE  RAC  is  conducting  a 
demonstration  funded  at  least  in  part  by 
a  PRP,  then  EPA  will  not  indemnify  the 
RAC  (see  section  17,  below). 

14.  Indenmification  of  RACs  Receiving 
Grants  Under  SARA  section  126(g) 

EPA  may  indemnify  RACs  receiving 
grants  under  SARA  section  126(g).  They 
will  be  subject  to  the  terms  and 
conditions  for  SITE  program  RACs  in 
section  13  above. 

15.  Indemnification  of  RACs  Employed 
by  States  or  Political  Subdivisions  of 
States,  or  Federally-Recognized  Indian 
Tribes 

(a)  General:  EPA  has  been  granted 
discretionary  authority  to  indemnify 
RACs  employed  by  states,  political 
subdivisions  of  states,  or  federally- 
recognized  Indian  tribes  that  have 
entered  into  a  cooperative  agreement 
with  EPA  for  new  work  initiated  at  NPL 
or  removal  action  sites  after  the  date  of 
enactment  of  SARA.  EPA  may 
indemnify  such  RACs  upon  the  written 
request  of  the  state,  political  subdivision 
of  a  state,  or  a  federally-recognized 
Indian  tribe.  If  EPA  agrees  to  indemnify 
a  RAC  employed  by  such  an  entity,  the 
Indemnification  %viil  be  embodied  in  the 
cooperative  agreement  through  insertion 
of  a  special  CQodition. 


(b)  Requiremoits  fior  EPA 
Indenmincati(Hi:  The  procedures  fat 
entering  into  indemnification 
agreements  with  RACs  working  for 
states  (or  political  subdivisions)  or 
federally-recognized  Indian  tribes  under 
cooperative  agreements  are  identical  to 
those  for  RACs  working  directly  for  EPA 
as  outlined  in  sections  10  and  11  above. 
That  is,  RACs  under  current  contracts 
with  indemnification  may  choose  a 
limit  and  a  deductible  as  outlined  in 
section  10(g)  and  (h)  above.  For  future 
contracts,  EPA  will  not  nor  will  states 
(or  political  subdivisions)  or  {sderalljr- 
recognized  Indian  tribes  under 
cooperative  agreements  offer  (EPA) 
indemnification  in  solicitations.  If  there 
is  a  lack  of  adequate  competition  In 
response  to  the  solicitation  that  can  be 
linked  to  the  absence  of 
indemnification,  then  a  new  or 
amended  solicitation  may  be  issued  that 
states  that  an  indemnification  agreement 
will  be  available  to  the  successfiil 
bidder/offeror.  In  addition,  before  EPA 
wrill  enter  into  an  indemnification 
agreement,  proof  of  the  following  must 
be  supplied  to  EPA: 

(i)  The  RACs  contract  concerns  new 
site  work  initiated  at  an  NPL  or  removal 
action  site  after  the  date  of  enactment  of 
SARA;  and 

(ii)  The  RACs  contract  is  directly 
related  to  site  cleanup. 

(c)  Terms  and  Conaitions:  The  terms 
and  conditions  stated  in  section  8  above 
shall  apply  to  any  indemnification 
agreement  offered  under  this  section. 

(d)  EPA  may  agree  to  indemnify  a 
RAC  working  for  a  state  (or  political 
subdivision)  or  federally-recognized 
Indian  tribe  even  if  that  entity  has  also 
agreed  to  indemnify  the  RAC.  In  that 
case,  responsibility  for  making 
indemnification  payments  will  be  held 
jointly  by  the  EPA  and  the  state  (or 
poUtical  subdivision  or  federally- 
recognized  Indian  tribe)  under  a 
cooperative  agreement  with  EPA.  Unless 
otherwise  stated  in  the  cooperative 
agreement,  responsibility  for  making 
indemnification  payments  will  be 
divided  equally  between  EPA  and  the 
state  (or  political  subdivision  or 
federally-recognized  Indian  tribe).  Any 
indemnification  payments  made  by 
EPA,  however,  are  subject  to  the  limits 
and  deductibles  specified  in  the 
indemnification  agreement 

(e)  EPA  may  agree  to  indemnify  a 
RAC  which  is  required  under  the  terms 
of  its  contract  with  a  state  (or  political 
subdivision)  or  federally-recognized 
Indian  tribe  to  indenmify  and  hold 
harmless  such  contracting  entity  from 
claims,  damages,  losses  and  expenses, 
including  litigation  costs,  that  arise  out 
of  the  RAC's  performance  of  the 


contract.  However,  any  costs  or 
expenses  payable  to  the  state  (or 
political  subdivision)  or  federally- 
recognized  Indian  tribe  under  such 
indemnification  are  the  sole 
responsibility  of  the  RAC  and  are  not 
covered  under  EPA's  indemnification  of 
the  RAC  or  otherwise  an  eligible 
expense  of  the  cooperative  agreement 

16.  Indemnification  of  RACs  Employed 
by  Federal  Agencies  Other  Than  EPA 

(a]  General  Rule:  Under  CERCLA 
section  119  (as  implemented  by  E.O. 
12580).  other  federal  agencies  and 
departments  are  granted  discretionary 
authority  to  indemnify  RACs  they 
employ  at  NPL  or  removal  action  sites 
from  the  date  of  enactment  of  SARA. 
Other  federal  agencies  and  departments 
that  indemnify  RACs  under  section  119 
must  use  their  own  appropriations  to 
pay  all  indemnification  costs;  in 
addition,  the  indemnification 
agreements  must  not  be  inconsistent 
with  these  guidelines. 

(b)  RACs  employed  by  other  federal 
departments  and  agencies  (e.g.,  the 
Army  Corps  of  Engineers)  at  EPA-Iead 
NPL  or  removal  action  sites,  managed 
pursuant  to  an  interagency  agreement 
with  EPA,  are  subject  to  the  same 
provisions  of  these  guidelines  as  are 
RACs  employed  by  EPA.  Thus,  the  same 
indemnification  terms  and  conditions 
ofl^ered  to  RACs  employed  by  EPA  may 
be  o^red  to  RACs  employed  by  other 
agencies  at  EPA-lead  NPL  or  removal 
sites  under  interagency  agreements  with 
EPA. 

17.  Indemnification  of  RACs  Employed 
byPRPs 

CERCLA  section  119(c)(5KC)  gives 
EPA  the  discretionary  authority  to  enter 
into  an  indemnification  agreement  with 
a  RAC  employed  by  any  potentially 
responsible  party  (PRP)  which  has 
entered  into  a  written  agreement  (such 
as  a  consent  decree)  mth  EPA.  EPA  will 
not  exercise  that  discretionary  authority, 
i.e.,  EPA  will  not  agree  to  indenmify  a 
RAC  under  contract  %vith  a  PRP. 

18.  Indemnification  of  Surety  Firms 

CERCLA  section  119(e)(2)(C)  defines 
RACs  to  include  siueties  that  provide 
bid.  performance  or  payment  bonds  to  a 
RAC  after  October  16, 1990,  and  befoni 
January  1, 1993.  and  begin  activities  to 
meet  their  obligations  under  such 
bonds.  EPA  indemnification  extends  to 
sureties  that  provide  performance  bonds 
to  RACs  and  begin  activities  to  meet 
their  obligations  under  such  bonds.  That 
is.  the  surety  will  be  covered  by  the 
indemnification  agreement  of  the 
defaulting  RAC  if  the  bond  Is  activated. 
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subject  to  all  of  the  requirements  of 
these  guidelines. 

Other  Issues 

19.  Exclusion  of  Facilities  That  Receive 
Waste 

(a)  EPA  is  prohibited  by  CERCLA 
section  119(c)(5)(D)  from  providing 
indemnification  to  owners  or  operators 
of  facilities  regulated  imder  the  Solid 
Waste  Disposal  Act,  as  amended,  with 
respect  to  response  activities  performed 
at,  or  potential  liability  related  to,  those 
facilities. 

(b)  Under  section  119.  EPA  will  not 
agree  to  indemnify  any  owner  or 
operator  of  a  facility  that  receives  solid 
or  hazardous  waste  (for  disposal, 
treatment,  or  storage),  including 
publicly  owned  treatment  works 
(POTWs),  with  respect  to  that  facility. 
This  applies  to  a  facility  regardless  of 
whether  or  not  it  is  subject  to  the 
permit-by-rule  provisions,  or  any  other 
provision  of  the  Solid  Waste  Disposal 
Act. 

20.  Other  Terms  and  Ck)nditions 

(a)  EPA  will  indemnify  only  RACs 
performing  work  directly  related  to  site 
cleanup. 

(b)  At  any  time,  EPA  may  cancel  its 
indemnification  of  a  RAC  due  to  a 
material  misrepresentation  or  a  failure 
on  the  part  of  the  RAC  to  provide 
necessary  information,  act  in  good  faith, 
or  satisfy  any  other  term  or  condition  of 
its  indemnification  agreement. 

(c)  EPA  reserves  the  right  to  add  such 
additional  terms  and  conditions  to  its 
RAC  indemnification  agreements  as  it 
deems  necessary.  Such  terms  and 
conditions  will  be  consistent  with 
CERCLA  section  119. 

21.  Claims  Notifications  and  Processing 

(a)  The  RAC  shall  provide  written 
notification  to  the  contracting  officer  (or 
other  EPA  official  designated  in  the 
indemnification  agreement)  within 
twenty  working  days  upon  receiving 
notice  of  any  claim  or  action  that  may 
involve  EPA  indemnification  under 
section  119.  EPA  will  not  provide 
indemnification  payments  for  costs 
incurred  prior  to  its  receipt  of  written 
notice  from  the  RAC.  Notice  must 
include  a  copy  of  the  complaint  or  other 
claim,  or,  if  no  written  claim  has  been 
received,  available  information  on  the 
time,  place,  and  circumstances  involved 
and  the  names  and  addresses  of  the 
injured  and  of  available  witnesses. 

(b)  The  RAC  shall  notify  its  insurers 
within  twenty  working  days  (or  a 
shorter  period  if  required  by  the  terms 
of  the  insurance  policy)  of  any  claim  or 
action  that  may  involve  EPA 


indemnification,  even  if  the  RAC 
believes  that  its  insurance  is  not 
applicable  to  the  claim  or  action.  The 
RAC  shall  provide  to  the  contracting 
officer  (or  other  designated  person)  a 
copy  of  any  correspondence  from  the 
insurance  company,  including  any 
notice  of  denial  of  coverage. 

(c)  The  RAC  shall  furnish  evidence  or 
proof  related  to  any  claim  that  may 
involve  indemnification  payments  in 
the  manner  and  form  required  by  EPA. 

(d)  The  RAC  shall  fiimish  to  EPA 
complete  photocopies  of  all  of  the 
RACs  insurance  policies  that  were  in 
force  at  the  time  of  the  response  action, 
and  all  those  in  force  at  the  time  of  the 
notice  of  claim. 

(e)  EPA  reserves  the  right  to  direct, 
control,  or  assist  in  the  settlement  or 
defense  of  any  claim  or  action  against  an 
indemnified  RAC. 

(f)  The  RAC  shall  not  admit  liability 
or  settle  any  claim  without  EPA's 
written  consent. 

(g)  If  EPA  recommends  settlement  of 
a  claim  for  an  amount  within  the  RACs 
deductible,  and  the  RAC  refuses  such 
settlement,  EPA  shall  not  be  obligated  to 
indemnify  for  any  loss  or  obligation  of 
the  RAC  relating  to  the  claim  in  excess 
of  the  deductible. 

(h)  If  EPA  recommends  settlement  of 
a  claim  for  a  total  amount  in  excess  of 
the  RACs  indemnification  limit  (as 
specified  in  the  contract)  and  the  RAC 
refuses  such  settlement,  EPA's 
obligation  for  any  loss  shall  be  limited 
to  that  portion  of  the  recommended 
settlement  and  the  costs,  charges,  and 
expenses  (as  of  the  RACs  refusal)  that 
exceeds  the  deductible  and  falls  within 
the  limit  of  liability. 

(i)  EPA  reserves  the  right  to  make  any 
claim  payment  either  to  the  RAC  or  the 
claimant  at  its  discretion. 

22.  Cost  Recovery 

Under  CERCLA  section  119(c)(6), 
indemnification  payments  made  by  EPA 
to  RACs  are  recoverable  from  PRPs  as  a 
government  response  cost  under 
CERCLA  section  107.  EPA  shall 
document  any  indemnification 
payments  by  following  the  same 
recordkeeping  and  reporting  procedures 
as  for  all  other  response  costs. 

23.  Limitation 

Nothing  in  these  guidelines  shall  be 
construed  as  a  waiver  of  sovereign 
immunity  by  the  United  States.  Nothing 
in  these  guidelines  shall  be  construed  to 
establish  the  United  States  as  a  liable 
party,  within  the  meaning  of  section  107 
of  CERCLA,  for  any  release  that  has 
occurred  or  may  occur  in  the  course  of 
any  response  action  the  United  States 
undertakes  pursuant  to  section  104  of 


CERCLA.  In  addition,  EPA's  agreement 
to  indemnify  any  RAC.  or  EPA's 
payment  of  any  money  under  an 
indemnification  agreement,  shall  not  be 
construed  as  a  waiver  of  sovereign 
immunity  by  the  United  States,  within 
the  meaning  of  section  107  of  CERCLA. 

Dated:  January  13, 1993. 
Don  R.  Clay. 

Assistant  Administrator  Office  of  Solid  Waste 
and  Emergency  Besponse. 
IFR  Doc.  93-1731  Filed  1-22-93;  8:45  am) 
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[OPPT-59316A;  FRL-4183-e] 

Certain  Chemicals;  Approval  of  a  Test 
Marketing  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  EPA's 
approval  of  an  application  for  test 
marketing  exemption  (TME)  under 
section  5(h)(1)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  40  CFR  720.38. 
EPA  has  designated  this  application  as 
TME-93-4  and  TME-93-5.  The  test 
marketing  conditions  are  described 
below. 

EFFECTIVE  DATES:  January  12, 1993. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Edna  G.  Pleasants,  New  Chemicals 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Pollution  Prevention  and 
Toxics  Envirpnmental  Protection 
Agency.  Rm.  E-611,  401  M  St.  SW., 
Washington,  DC  20460,  (202)  260-4142. 
SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  EPA  may  impose 
restrictions  on  test  marketing  activities 
and  may  modify  or  revoke  a  test 
marketing  exemption  upon  receipt  of 
new  information  which  casts  significant 
doubt  on  its  finding  that  the  test 
marketing  activity  will  not  present  an 
unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-93-4  and 
TME-93-5.  EPA  has  determined  that 
test  marketing  of  the  new  chemical 
substance  described  below,  under  the 
conditions  set  out  in  the  TME 
application,  and  for  the  time  period  and 
restrictions  specified  below,  will  not 
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present  an  unreasonable  risk  of  in}ury  to 
health  or  the  environment.  Pioduction 
volume,  use,  and  the  number  of 
customers  must  not  exceed  that 
specified  in  the  application.  All  other 
conditions  and  restrictions  described  in 
the  af^lication  and  in  this  notice  must 
be  met. 

The  following  additional  restrictions 
apply  to  TME-93-^  and  TME-93-5.  A 
bill  of  lading  accompanying  each 
shipment  must  state  that  the  use  of  the 
substance  is  restricted  to  that  approved 
in  the  TME.  In  addition,  the  applicant 
shall  maintain  the  following  records 
until  5  years  after  the  date  tJ^ey  are 
created,  and  shall  make  them  available 
for  inspection  or  copying  in  accordance 
with  section  11  of  TSCA: 

1 .  Records  of  the  quantity  of  the 
TME  substance  produced  and  the  date 
of  manufacture. 

2.  Records  of  dates  of  the  shipments 
to  each  customer  and  the  quantities 
supplied  in  each  shipment. 

3.  Copies  of  the  bill  of  lading  that 
accompanies  each  shipment  of  the  TME 
substance. 

TME-S3-4  and  TME-93-5 

Date  of  Receipt:  November  25, 1992. 

Notice  of  Receipt:  December  15, 1992 
(57  FR  59349). 

Applicant:  Confidential. 

Chemical:  [G]  Alkanoate  Ester  of  an 
Ammonium  Salt 

Use:  (G)  Laundry  Additive. 

Production  Volume:  Confidential 

Number  of  Customers:  Confidential. 

Test  h4arketing  Period:  Twenty  Four 
(24)  months,  commencing  on  the  first 
day  of  nonexempt  commercial 
manufacture. 

Risk  Assessment:  EPA  identified  no 
significant  health  or  environmental 
concerns  for  the  test  market  substance. 
Therefore,  the  test  market  activities  will 
not  present  any  unreasonable  risk  of 
injury  to  health  or  the  environment. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
fonditions  and  restrictions  of  an 
exemption  should  any  new  information 
that  comes  to  its  attention  cast 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to  health 
or  the  environment 

Dated:  January  12, 1993. 

Charln  M.  Auer, 

Director,  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

IPK  Doc  03-1675  Filed  1-22-93;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  CoMectiona 
Approved  by  Offica  of  Managamanl 
and  Budget 

The  Federal  Communications 
Commission  (FCC)  has  received  Ofiice 
of  Management  and  Budget  (0MB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  For  further 
information  contact  Shoko  B.  Hair, 
Federal  Communications  Commission, 
(202) 632-6934. 

Federal  Communications  Commiamoa 

OMB  Control  No.:  3060-0519 
Title:  Rules  and  Regulations 
Implementing  the  Telephone 
Consumer  Protection  Act  of  1991  (CC 
Docket  No.  92-90) 
Expiration  Date:  10/31/95 
Description:  The  Commission  issued  a 
Report  and  Order  in  CC  Docket  No. 
92-90  pursuant  to  the  requirements  of 
the  Telephone  Consumer  Protection 
Act  of  1991  (TCPA)  (Pub.  L.  102-243, 
Dec.  20, 1991).  The  Report  and  Order 
imposes  a  recordkeeping  requirement 
on  telemarketers  to  maintain  lists  of 
telephone  subscribers  who  do  not 
wish  to  be  contacted  by  telephone. 
Telephone  solicitors  must  record 
requests  from  residential  telephone 
subscribers  not  to  receive  calls,  and 
must  place  subscribers'  names  and 
telephone  numbers  on  do-not-call 
lists  at  the  time  such  requests  are 
made.  Telephone  solicitors  also  are 
required  to  have  a  written  policy  for 
maintaining  do-not-call  lists,  and  are 
responsible  for  informing  and  training 
their  personnel  in  the  existence  and 
use  of  such  lists.  Moreover,  the  rules 
require  that  those  making  telephone 
solicitations  identify  themselves  to 
called  parties,  and  that  basic 
identifying  information  also  be 
included  in  telephone  facsimile 
transmissions. 
OMB  Control  No.:  3060-0485 
Title.  Amendment  of  Part  22  of  the 
Commission's  Rules  To  Provide  for 
Filing  and  Processing  of  Applications 
for  Unserved  Areas  in  the  Cellular 
Service  and  to  Modify  Other  Cellular 
Rules. 
Expiration  Date:  09/30/94 

Description:  In  the  Third  Report  and 
Order  and  Memorandum  Opinion  and 
Order  on  Reconsideration  issued  in  CC 
Docket  No.  90-6,  the  Commission 
revised  47  CFR  part  22  to  improve 
licensing  procedures  for  cellular  radio 
in  general  and  also  to  clarify  and  modify 
rules  concerning  the  filing  and 


processing  of  applications  for  unserred 
areas  in  the  cellular  service.  The 
revisions  are  necessary  to  provide  a 
mathematical  formula  for  calculating 
service  areas  in  the  Gulf  of  Mexico  md 
to  limit  payments  that  an  appUcant  or 
a  party  may  receive  for  withdrawing  a 
mutually  exclusive  cellular  application 
or  a  pleading  filed  against  a  cellular 
application.  Further,  some  of  the 
revisions  are  needed  to  clarify 
applications  for  unserved  arees.  In 
revising  tbeee  rules,  the  Commiasiaa 
intends  to  encourage  further 
development  of  the  cellular  service 
%vhile  promoting  efficiency  in  the 
licensing  of  cellular  service. 
OMB  Control  No,:  3060-0046 
Title:  Applicaticm  for  New  or  Modified 
Common  Carrier  Radio  Statioo 
Authorization  Under  Part  22,  FOG 
Form  401 
Expiration  Date:  10/31/95 
Description:  FCC  Form  401  is  used  by 
Commission  staff  in  carrying  out  its 
duties  as  set  forth  in  sections  308  and 
309  of  the  Commvmications  Act.  47 
U.S.C  308  and  309,  to  determine  the 
technical,  legal  and  other 
qualifications  of  the  applicant  to 
operate  stations  in  the  Public  Mobile 
Service.  In  addition  to  the 
requirements  specified  in  the  form, 
applicants  must  submit  exhibits  and 
other  showings  as  required  by  47  CFR 
part  22.  which  contains  the  technical 
and  legal  requirements  for  radio 
stations  in  the  Public  Mobile  Service. 
FCC  Form  401  will  be  updated  to 
display  the  10/31/95  expiration  date. 
A  Public  Notice  will  be  issued  to 
announce  the  availability  of  the 
updated  edition  of  the  FCC  Form  401 
and  the  deadline  for  filing  the  current 
1991  edition  of  the  form. 

Federal  Communications  Commission. 

Donna  R.  Searcy. 

Secretary. 

IFR  Doc.  93-1738  Filed  1-22-93;  8:45  ami 

BiujNe'ooof  in*-eMi 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  Ucanaa 
Appllcanta 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  frei^t 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C  app. 
1718  and  46  CFR  part  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarden. 
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Federal  Maritime  Commission, 
Washington.  DC  20573. 

Aviation  Import-Export  Incorporated,  9102 
Herlong  Road.  Jacksonville,  FL  32210. 
Officers:  Henry  E.  Charlton,  President/ 
Director,  William  C  MeadoM^s,  Director, 
Brian  F.  Smith,  Director.  William  Ramirez, 
Registered  Agent. 

Harvey  Yaffe  Forwarding.  Inc..  1937  Lynn 
Brook  Place,  Memphis,  TN  38116.  Officers: 
llri  Silver,  President/Director/CE.O..  Anet 
Silver.  Stockholder,  Bede  L  Yaffe, 
Secretary /Treasurer/Director/Stockh., 
Thomas  P.  Cline,  Vice  President. 

Transit-Trade  Inc.,  1600  Center  Ave.,  Ste. 
14B,  Fort  Lee,  NJ  07024.  Officers:  Fred  N. 
Sticher,  Exec.  Vice  President/Director,  Paul 
M.  Sucher.  President/Director.  Fay  Davila 
Sucher,  Secretary rPreasurer/Director. 

Auto  Driveaway  Co.,  310  South  Michigan 
Ave.,  Chicago,  IL  60604.  Officers:  John  F. 
Sohl,  Chairman,  Brandon  A.  Sohl, 
President,  Rose  A.  Sohl,  Director,  Roger  J. 
Fillion,  Asst.  Vice  President. 

Ralex  International  Corp.,  3307  S.W.  25th 
Terrace,  Miami,  FL  33133.  Officer:  Alexis 
Rosa,  President. 

USA  Cargo  Line,  975  66th  Avenue,  Oakland, 
CA  94621,  Johnson  Lee,  Sole  Proprietor. 

Jetta  Cargo  Services,  Inc.,  8939  S.  Sepulveda 
Blvd..  Suite  526,  Los  Angeles.  CA  90045. 
Officers:  Danny  BC  Chan,  President, 
Norman  Wong,  Stockholder. 

Omega  Shipping,  Inc..  173  Essex  Ave.,  Suite 
7,  Metuchen,  NJ  08840.  Officers:  Rita  Paul, 
Presidenl/Director/Treasurer/Stockholder, 
Alex  Nacinovich,  Vice  President,  Harold  S. 
Paul,  Secretary. 

Global  Logistics,  Inc.,  11767  Katy  Freeway, 
Suite  390.  Houston,  TX  77079.  Officers: 
Barry  G.  Scott.  President,  Jessica  L  Dunlap, 
General  Manager. 
Dated:  January  15, 1993. 
By  the  Federal  Maritime  Commission. 

Joseph  C  Polking, 

Secretary. 

|FR  Doc.  93-1567  Filed  1-22-93;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

ABC  Employee  Stock  Ownership  Plan, 
et  al.;  Formations  of;  Acquisitions  by; 
and  Mergers  of  Banic  Holding 
Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 


processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  feet  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
16.  1993. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1.  ABC  Employee  Stock  Ownership 
Plan,  Anchor,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  41.94 
percent  of  the  voting  shares  of  Anchor 
Bancorporation.  Farmer  City.  Illinois, 
and  thereby  indirectly  acquire  Anchor 
State  Bank.  Anchor,  Illinois. 

2.  F.N.B.C.  of  La  Grange.  Inc.,  La 
Grange.  Illinois:  to  acquire  100  percent 
of  the  voting  shares  of  Mokena  State 
Bank,  Mokena,  Illinois. 

3.  Hawkeye  Bancorporation,  Des 
Moines.  Iowa;  to  merge  with  First 
Dubuque  Corp..  Dubuque,  Iowa,  and 
thereby  indirectly  acquire  First  National 
Bank  of  Dubuque.  Dubuque.  Iowa. 

4.  ISB  Bancshares.  Inc.,  Ipava.  Illinois; 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Ipava  State  Bank.  Ipava. 
Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  15, 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
|FR  Doc.  93-1666  Filed  1-22-93;  8:45  am) 
BILUNG  COOE  tt10-01-F 


ABC  Employee  Stock  OwT>ership  Plan, 
et  al.;  Change  In  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 


S)rocessing,  they  will  also  be  available 
or  inspection  at  the  offices  of  the  BoarH 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  February  11. 1993. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  ABC  Employee  Stock  Ownership 
Plan;  Merle  Coile;  Chester  Eyer 
Employees  Profit  Sharing  Plan;  Harris 
Hammer;  Kay  Hammer;  Gayle  Simpsen; 
Jeffrey  Coile;  James  Eckert;  George 
Drake;  and  Heartland  Bancorp.  Inc.;  to 
acquire  74.19  percent  of  the  voting 
shares  of  Anchor  Bancorporation. 
Farmers  City,  Illinois,  and  thereby 
indirectly  acquire  Anchor  Stato  Bank, 
Anchor,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  15. 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  93-1667  Filed  1-22-93;  8:45  ami 

MLUNG  CODE  dlO-OI-F 


Caisse  Natlonale  de  Credit  Agrlcole; 
Notice  of  Applications  to  Engage  de 
novo  In  Permissible  Nonbanking 
Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)  or  (f))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  engage  de  novo 
in  a  nonbanking  activity.  Unless 
otherwise  noted,  such  activities  will  be 
conducted  throughout  the  United  States. 

The  applications  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
applications  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing. 
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identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  now  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regaroing  the  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  11, 
1993. 

A.  Federal  Reserve  Bank  of  Oiicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSaJle  Street,  Chicago,  lUinois 
60690: 

1.  Caisse  NationaJe  de  Credit 
Agricole,  Paris.  France;  to  engage  de 
novo  through  its  subsidiary,  Credit 
Agricole  Securilies,  Inc..  New  York. 
New  York  in  securities  brokerage 
activities  pursuant  to  §  225.25(b)(15); 
and  investment  advisory  services 
pursuant  to  §  225.25(b)(4):  and  acting  as 
agent  in  the  private  placement  of  all 
types  of  securities  and  providing  related 
advisory  services  pursuant  to  Board 
Order,  Bankers  Trust  New  York 
Corporation,  73  Federal  Reserve 
Bulletin  138  (1987);  and  acting  as  a 
riskless  principal  in  buying  and  seUing 
all  types  of  securities  on  the  order  of 
investors  pursuant  to  Board  Order. 
Bankers  Trust  New  York  Corporation, 
75  Federal  Reserve  Bulletin  834  (1989). 

2.  Caisse  Nationale  de  Credit 
Agricole,  Paris,  France,  to  engage  de 
novo  through  its  subsidiary,  UI  USA. 
Inc..  New  York.  New  York,  in  acting  as 
agent  in  the  private  placement  of  all 
types  of  securities  and  providing  related 
advisory  services  pursuant  to  Board 
Order,  Bankers  Trust  New  York 
Corporation,  73  Federal  Reserve 
Bulletin  138  (1987). 

Board  of  Governors  of  the  Federal  Reserve 
System,  lanuary  15. 1993. 
fennifer  J.  |ohiuon. 
Associate  Secretary  of  the  Board. 
(PR  Doc.  93-1665  Filed  1-22-93;  8:45  am) 
BILUNG  COM  «1«-01-r 


MBNA  Corporation;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nonbanking  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 


holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  luisound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  February  11, 1993. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street. 
Philadelphia.  Pennsylvania  19105: 

1.  MBNA  Corporation,  Newark. 
Delaware:  to  engage  de  novo  through  its 
subsidiary  MBNA  Consumer  Services. 
Inc..  Newark,  Delaware,  in  making 
consumer  loans  that  will  be  secured  by 
second  mortgages  pursuant  to  § 
225.25(b)(l)(iii);  and  offer  credit 
insurance  (life,  disability  and 
involuntary  unemployment)  pursuant  to 
§  225.25(b){8)(i)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  15, 1993. 
Jennifer  |.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  93-1664  Filed  1-22-93;  8:45  am] 
BUJJNG  CODE  mo-ei-^ 


FEDERAL  TRADE  COMMISSION 
[DktC-3409] 

Medical  Marketing  Services,  Inc.,  et  al.; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTKM:  Consent  Order. 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits,  among  other  things,  a 
Florida  firm  and  its  founder  from 
misrepresenting  in  advertising  or 
promotional  materials — with  respect  to 
any  chemical  face  peel  procedure  or  any 
health  care  service— the  degree  of  risk, 
level  of  pain,  recovery  period,  or  results 
associated  with  the  procedure;  any 
entity's  approval  or  endorsement  of  the 
procedure;  or  any  training  the 
respondents  provide  for  the  procedure 
and  services. 

DATES:  Complaint  and  Order  issued 
January  12. 1993.' 
FOR  FURTHER  MFORMATKW  COMTACT: 
Richard  Kelly,  FTC/H-200,  Washington, 
DC  20580.  (202)  326-3304. 

SUPPLEMENTARY  INFORMATION:  On 
Thursday,  October  29, 1992,  there  was 
publisheld  in  the  Federal  Rt^gister,  57  FR 
49087,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Medical 
Marketing  Services.  Inc..  et  al..  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

Authority:  Sec.  6.  38  Stat.  721;  15  U.S.C 
46.  Interprets  or  applies  sec.  5,  38  Stat.  719, 
as  amended;  IS  U.S.C  45. 
Donald  S.  Clark. 
Secretary. 

(FR  Doc.  93-1735  Filed  1-22-93;  8:45  ami 
BILUNQ  CODE  STSO-OI-II 

[DkLC-3408] 

United  states  Golf  Association; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  a 
New  Jersey-based  non-profit  corporation 


'  Copies  of  tha  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130. 6th  Street  *  Pennsylvania 
Avenue.  NW.,  Washington.  DC  20S80. 
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to  clearly  state  in  all  future 
advertisements  and  product 
descriptions  in  mail  order  catalogs,  and 
in  all  mail  order  promotional  material, 
whether  its  clothing  and  other  textile- 
Hber  merchandise  are  manufactured  or 
processed  in  the  United  States,  or 
imported,  or  both.  In  addition,  the 
respondent  is  required  to  use  proper 
generic  fiber  names,  consistent  with  the 
Textile  Fiber  Products  Identification 
Act,  and  not  to  mention  or  imply  fiber 
content  of  a  fiber  not  present  in  the 
product. 

DATES:  Complaint  and  Order  issued 
Januarys,  1993. » 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Easton,  FTC/S-4631.  Washington,  DC 
20580.  (202)  326-3029. 
SUPPLEMENTARY  INFORMATION:  On 
Tuesday,  October  20, 1992.  there  was 
published  in  the  Federal  Register,  57  FR 
47862,  a  proposed  cpnsent  agreement 
with  analysis  In  the  Matter  of  United 
States  Golf  Association,  for  the  purpose 
of  soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

Authority:  Sec.  6.  38  Stat.  721;  15  U.S.C 
46.  Interpret  or  apply  sec.  5,  38  Stat.  719.  as 
amended;  72  Stat.  1717;  15  U.S.C.  45.  70. 
Donald  S.  Qark. 
Secretary. 
IFR  Doc.  93-1737  Filed  1-22-93;  8:45  am) 

BaiMGCOOE  C7SO-01-II 


GENERAL  ACCOUNTING  OFFICE 

Federal  Accounting  Standards 
Advisory  Board 

AGENCY:  General  Accounting  Office. 
ACTION:  Renewal. 

SUMMARY:  Pursuant  to  section 
14(a)(2)(A)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  No.  92-463),  as 
amended,  and  following  consultation 
with  the  Committee  Management 
Secretariat  of  the  General  services 
Administration,  notice  is  hereby  given 
that  the  Federal  Accounting  Standards 
Advisory  Board  has  been  renewed  for  a 


'  Copies  of  (he  CompUinI  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch,  H-130.  6th  Street  k  Pennsylvania 
Avenue.  NW..  Washington.  DC  20580. 


two-year  period  ending  January  19, 
1995. 

As  a  part  of  the  ongoing  efforts  to 
improve  Federal  financial  management, 
the  FASAB  considers  and  recommends 
accounting  standards  and  principles  for 
the  Federal  government.  The  Board 
follows  a  six-step  process  for 
considering  accounting  standards.  The 
Board  then  recommends  these  standards 
for  consideration  for  adoption  by  its 
three  principals:  The  Secretary  of  the 
Treasury,  the  Director  of  0MB,  and  the 
Comptroller  General.  The  recommended 
accounting  standards,  when 
implemented  by  Federal  agencies, 
provide  a  reasonable  assurance  of 
adequate  public  disclosure  of  the 
financial  condition,  activities,  and 
results  of  operations  of  the  government 
and  of  its  component  units. 

The  Board  is  composed  of  nine 
members  selected  from  a  broad  range  of 
Federal  entities  as  well  as  the  non- 
Federal  community.  The  composition  of 
the  Board  is: 

•  One  General  Accounting  Office 
(GAO)  member, 

•  One  Office  of  Management  and 
Budget  (0MB)  member. 

•  One  Treasury  member, 

•  One  Congressional  Budget  Office 
(CBO)  member. 

•  One  member  from  the  defense  and 
international  agencies, 

•  One  member  from  the  civilian 
agencies,  and 

•  Three  members  from  non-Federal 
representatives  of  the  general  financial 
community,  the  accounting  and 
auditing  community,  and  academia. 

As  the  Board  continues  to  carry  out  its 
mission  as  described  above,  it  will 
operate  in  accordance  with  the  Federal 
Advisory  Committee  Act. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  S.  Young.  Staff  Director,  750 
First  St..  NE.,  suite  1001.  Washington, 
DC  20002,  or  call  (202)  512-7350. 

Dated:  January  19. 1993. 
Ronald  S.  Young, 
Committee  Management  Officer. 
jFR  Doc.  93-1715  Filed  1-22-93;  8:45  am) 

WLUNG  CODE  1«10-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

Rnal  Record  of  Decision 

Pursuant  to  section  102(2)(c)  of  the 
National  Environmental  Policy  Act 
(NEPA).  the  Council  on  Environmental 
Quality  (CEQ)  Regulations  (40  CFR  part 
1500-1508);  and  the  General  Services 
Administration  (GSA)  Handbook,  PBS 
Preparation  of  Environmental 


Assessments  and  Environmental  Impact 
Statements  (PBS  P  1095  4B),  GSA 
announces  its  Record  of  Decision 
regarding  the  proposed  construction  of 
the  eastern  portion  of  the  Southeast 
Federal  Center  (SEFC),  located  in  the 
southeast  quadrant  of  the  District  of 
Columbia.  GSA  will  develop  the  eastern 
portion  of  the  SEFC  with  approximately 
3,605,000  gross  square  feet  of  office 
space,  147,300  gross  square  feet  of  retail 
space  and  3,520  parking  spaces  for  up 
to  14,725  employees. 

Development  of  the  approximate  43 
acre  eastern  portion  of  the  SEFC  will 
include  the  construction  of 
Headquarters  Facilities  for  several 
Federal  agencies,  including  GSA  and 
the  Corps  of  Engineers.  While  the 
Environmental  Impact  Statement  (Draft 
and  Final  documents)  included  an 
individual  analysis  of  the  GSA 
Headquarters  Building,  GSA  will  not  be 
publishing  a  separate  Record  of 
E)ecision  for  the  GSA  Headquarters 
Building.  The  GSA  and  Army  Corps  of 
Engineers  Headquarters  Buildings,  as 
well  as  all  other  proposed  development 
for  the  eastern  portion  of  the  SEFC,  was 
included  as  part  of  the  development 
being  proposed  for  the  eastern  portion 
of  the  SEFC  in  the  environmental 
analysis.  The  EIS  considered  all 
possible  impacts  and  recommends 
appropriate  mitigation  measures. 

Specific  mitigation  measures  will  be 
developed  during  the  design  phase  of 
each  project.  These  mitigation  plans  and 
programs  will  be  developed  from  those 
recommended  in  the  Final  EIS  or  other 
state-of-the-art  practices. 

I.  Purpose  and  Need  for  the  Project 

Since  1960,  the  General  Services 
Administration  (GSA)  has  gradually 
shifted  fi'om  housing  government 
agencies  in  government-owned  facilities 
to  housing  them  in  space  leased  from 
the  private  sector  to  accommodate  rapid 
government  expansion.  The  increase  in 
leased  space  in  the  last  two  decades  and 
the  smaller  square  footage  generally 
available  in  leased  spaces,  have  resulted 
in  dispersion  of  Federal  office  space  and 
therefore,  fragmentation  of  agencies 
throughout  the  National  Capital  Region 
(NCR).  This  leasing  of  small  spaces  in 
turn  has  led  to  a  host  of  interrelated 
problems,  for  both  GSA  and  tenant 
agencies  involved. 

The  development  of  the  eastern 
portion  of  the  SEFC  will  allow  GSA  to 
consolidate  dispersed  satellite  offices  of 
individual  agencies,  relocate 
government  agencies  from  costly  leased 
space,  and  reduce  the  number  of  small 
offices  currently  maintained.  The 
benefits  of  owning  space  in  a 
centralized  location  will  include 
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increasing  client  agency  efficiency, 
savings  in  cost,  reducing  space 
acquisitions  and  lease  renegotiations, 
reducing  alterations  for  tenant  uses  in 
commercial  buildings,  reducing 
duplication  of  support  functions,  and 
making  easier  the  implementation  of 
Special  seciirity  and  high  technology 
requirements.  Tenant  agencies  will 
achieve  improvements  in  productivity 
and  coordination. 

II.  Alternatives  Considered 

GSA  considered  three  development 
alternatives  for  the  eastern  portion  of 
the  SEFC. 

Alternative  I  (the  preferred 
alternative)  proposes  the  development 
of  3,605,000  gross  square  feet  (gsf)  of 
office  space  and  147,300  gsf  of  retail 
space  for  14,725  employees. 

Alternative  II  proposes  4,955,800  gsf 
of  ofBce  space  and  174,000  gsf  of  retail 
space  for  17,697  employees. 

Alternative  in  (No  Action)  would 
leave  the  site  as  it  is  today. 

III.  Environmental  Impact  Statement 

As  part  of  GSA 's  environmental 
review  process,  and  in  accordance  with 
NEPA,  Section  102  (2)  as  amended,  and 
GSA  order  PBS  P  1095.4B,  GSA 
conducted  an  investigation  and 
prepared  an  Environmental  Impact 
Statement  (EIS)  to  address  the  impacts 
of  each  of  the  three  alternatives.  Thirty 
different  environmental  elements  were 
analyzed.  While  the  No  Action 
Alternative  (III)  had  the  fewest  minor 
negative  impacts,  Ahematives  I  and  II 
were  found  to  offer  more  positive 
impacts.  Although  Alternatives  I  and  II 
were  found  to  have  fairly  similar 
negative  impacts,  those  for  Alternative  I 
(with  a  lower  level  of  development)  will 
be  less  pronounced.  Therefore, 
Alternative  I  is  the  preferred  alternative 
for  development  of  the  eastern  portion 
of  the  SEFC. 

Alternative  I  is  based  on  the  SEFC 
1989  Master  Development  Plan, 
conditionally  approved  in  January  1990 
and  subsequently  approved  in  final  in 
July  1992.  This  master  plan  proposed 
development  on  the  entire  SEFC 
(eastern  and  western  portions)  with 
5,635,000  gross  square  feet  (GSF)  of 
offlce  space,  189,000  gsf  of  retail  space 
and  5,500  parking  spaces  for  up  to 
23,000  employees. 

IV.  Affected  Environment 

The  eastern  portion  of  the  SEFC  is 
bounded  by  M  Street.  SE.,  to  the  north; 
New  Jersey  Avenue,  SE..  extended  and 
the  District  of  Columbia  Pumping 
Station  to  the  west;  the  Anacostia  River 
to  the  south;  and  the  Washington  Navy 
Yard  to  the  east  The  division  from  the 


Navy  Yard  is  defined  by  a  line  rtmning 
north  along  Boyner  Street  from  the  hvm 
to  Tingey  Street  and  then  following 
Tingey  Street  east  to  Isaac  Hull  Avenue 
where  the  line  turns  north  to  M  Street, 
SE.  l^ese  boundaries  enclose  a  43-acre 
site  which  is  topographically  flat  and 
slopes  slightly  towards  the  river.  Many 
of  the  structures  on  the  site  are 
warehouse  or  industrial-type  buildings 
which  have  been  converted  to  other 
uses,  with  office  space  being  the 
predominant  use.  Unbuilt  areas  of  the 
site  are  paved  and  used  for  parking. 

V.  Environmental  Consequences  and 
Mitigation  Measures 

Under  the  No  Action  Alternative  (m), 
GSA  would  continue  to  use  the  site  as 
it  is  currently  used.  There  would  be  no 
significant  new  construction  on  the  site, 
and  it  is  unlikely  that  there  would  be 
any  extensive  renovation,  since  most  of 
the  buildings  that  are  readily  reusable  as 
offlce  space  have  already  beien 
converted.  Instead,  improvements  to 
existing  buildings  would  be  restricted  to 
repair  and  maintentmce,  which  would 
not  result  in  significant  amounts  of 
additional  space  for  new  employees. 
Thus,  pursuing  the  No  Action 
Alternative  could  potentially  leave  the 
site  with  fewer  Federal  employees  and 
less  unable  space  than  Alternatives  I 
andn. 

Impacts  of  the  propK)sed 
redevelopment  actions  (Alternatives  I 
and  n)  and  summarized  recommended 
mitigation  measures  are  treated  together 
in  this  summary  and  are  described 
below.  (See  SEFC-FEIS  for  full 
discussion  and  description.) 

Geology  and  Soils:  Building 
construction  will  require  the  removal  of 
approximately  414,000  cubic  yards  of 
excavated  material  for  Alternative  I  and 
495,000  cubic  yards  for  Alternative  n. 
Soils  shown  to  be  contaminated  will  be 
treated  on  site,  when  possible. 
Otherwise,  contaminated  soils  will  be 
transferred  off  site  for  appropriate 
treatment.  Groundwater  will  be  above 
construction  depth  in  some  areas  which 
will  require  dewatering  during 
construction.  Construction  over  tnink 
sewers  and  Metro  tunnels  will  require 
the  use  of  specialized  engineering 
techniques  to  avoid  subsidence  or 
transfer  of  loads  to  tunnels  and  sewers. 
Design  of  this  work  shall  be  coordinated 
with  appropriate  agencies. 

Topography/Orientation/Seawall: 
There  will  be  little  change  to  the 
existing  topography.  There  will  be 
minor  changes  in  ground  levels  to 
accommodate  future  storm  drainage 
systems  and  possibly  landscape 
features.  Construction  grading  will 
enhance  flood  protection  wh«re 


possible.  The  seawall  design  will 
address  the  provision  of  a  built-in  trap 
for  collection  and  containment  of 
floating  debris  that  currently  collects 
along  the  seawall.  Orientation  of  the  site 
towards  the  river  will  be  enhanced  by 
the  development  of  the  proposed  New 
Jersey  Avenue  extension  and  the 
waterfront  promenade.  There  will  be 
positive  impacts  from  a  safer  and  more 
aesthetically  pleasing  seawall. 

Hydrology/Water  Quality  and  Biota/ 
Climate:  Minor  increases  in  pollutants 
form  automobiles  may  occur.  This 
impact  could  be  mitigated  by  the  use  of 
oil  and  grit  separators  from  stonnwaten 
landscaping  areas  totrap  pollutants:  and 
street  cleaning.  Implementation  of 
erosion  control  measures  will  mitigate 
potential  erosion  during  construction. 
Long  term  monitoring  of  ground  water 
is  planned  to  ascertain  the  e^ectiveness 
of  the  decontamination  measures,  and 
will  serve  to  inform  GSA  of  any 
migration  of  contaminants  from  off-site 
sources.  There  will  be  no  impacts  on 
climate. 

Vegetation/Wetlands/Wildlifer.  The 
proposed  development  includes 
comprehensive  landscape  elements  and 
there  will  be  positive  impacts  from  the 
introduction  of  plant  materials  within 
the  site  and  along  the  waterfront. 

Floodplains:  Envelopment  on  site  will 
have  positive  impacts  on  flood 
elevations  and  the  floodplain  as  the 
total  floodplain  area  will  decrease  in 
size  due  to  construction  site  grading. 
However,  for  those  remaining  floodplain 
areas,  there  could  be  potentid  flood 
impacts  on  development,  including 
constraints  on  site  planning,  building 
design,  functions  housed  and 
construction  materials  used  in  below- 
grade  and  first  fioor  levels.  Mitigation 
measures  will  be  used,  including 
floodproofing  individual  buildings, 
using  watertight  doors  and  bulkheads, 
and  allowing  flooding  of  below-grade 
parking  areas  to  contravene  hydrostatic 
ground  water  pressures  on  building 
plates  during  flood  conditions. 

Ambient  Air  Qualtiy.  There  %vill  be  no 
significant  impacts  resulting  from 
stationary  or  mobile  air  pollution 
sources. 

Ambient  Sound  Levels:  The 
development  will  result  in  a  slight 
increase  in  ambient  sound  levels  for  the 
areas  adjacent  to  major  access  routes  to 
the  SEFC.  Sound  levels  will  be  in  excess 
of  Federal  noise  abatement  criteria  with 
or  without  development  of  the  SEFC 
facilities.  No  mitigation  will  be 
required.  Reducing  the  potential 
impacts  of  aircraft  noise  and  other 
obtrusive  sound  mtIII  addressed  through 
appropriate  building  design  and  site 
orientation. 
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Toxic  and  Hazardous  Waste:  The 
proposed  developments  will  have  a  net 
positive  impact  hf  acxelerating  the 
remediation  of  the  contaminated  areas 
at  the  SEFC  Distiirbing  the  site  could 
potentially  increase  the  exposure  to 
contaminants  and  release  particulates 
into  the  air.  Environmental  cleanup  will 
be  an  essential  first  step  in  site 
preparation;  and  will  be  done  in 
conjunction  with  the  first  phases  of 
infrastructure  and  the  construction  of 
buildings.  The  contaminated  soils  will 
be  treated  on  site  if  possible,  otherwise 
they  will  be  removed,  transported  and 
treated  off-site  in  accordance  with 
applicable  Federal  and  local  regulations. 
Any  contaminated  waste  will  be  subject 
to  regulations  promulgated  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  administered  by  the 
District  of  Columbia.  All  PCB's  and 
PCB-contaminated  materials  will  be 
removed,  in  conformance  with  the 

Environmental  Protection  Agency's  

Requirements  for  PCB  Clean-Up  (40  CFR 
part  761). 

Site  and  Surrounding  Area  Land  Use: 
Redevelopment  will  result  in  increased 
density  through  new  construction  and 
adaptive  use  of  existing  structures.  The 
site's  land  use  will  change  from 
primarily  office,  storage  and  light 
industrial  functions  to  a  predominantly 
administrative  center  with  the  addition 
of  retail  services  and  other  amenities. 

Plans,  Policies  and  Controls:  The 
proposed  development  will  comply 
with  Federal  and  local  comprehensive 
plans  and  policies  for  the  area. 

Community  Character.  The 
development  may  induce  related 
development  in  the  surrounding 
blighted  area,  such  as,  retail  shopper 
and  service  uses,  office  and  housing 
development.  Other  positive  impacts 
will  include  incorporation  of 
cooperative  uses,  such  as  the  possible 
use  of  conference  and  training  center 
facilities  for  community  meetings; 
public  access  to  shops,  services  and 
waterfront  amenities;  and,  improvement 
of  the  overall  urban  environmental 
quality. 

Commercial  Activity:  There  will  be 
positive  impacts  from  the  proposed 
retail  space.  It  will  provide  a  much 
needed  service  for  neighborhood 
residents  and  will  also  generate  jobs, 
and  tax  revenue  for  the  city.  Leased 
commercial  office  space  would 
ultimately  be  vacated  in  suburban 
Maryland,  Northern  Virginia  and  the 
District  of  Columbia  when  employees 
are  relocated  to  the  SEFC.  GSA  will 
backfill  most  of  these  spaces  as  interim 
office  space  for  the  many  GSA  offices 
undergoing  extensive  renovation  and  for 
those  requiring  expansion  space.  This 


measure  will  temporarily  prevent  a 
negative  impact  on  the  Maryland  and 
Virginia  commercial  office  space 
markets  that  are  presently  overbuilt 
with  high  vacancy  rates. 

Residential  Activity:  There  could  be  a 
minor  negative  impact  from  an  increase 
in  the  number  of  jobs  in  the  area 
without  a  complimentary  increase  in 
affordable  housing  availability  in  the 
area.  The  effect  of  this  impact  could 
become  positive  if  residential 
development  or  redevelopment  takes 
place  in  the  surrounding  area  or  in  other 
parts  of  the  District  of  Columbia.  This 
development  would  have  to  be  carried 
out  by  non-GSA  bodies  as  the  agency's 
mission  is  restricted  to  providing  office 
space  for  Federal  agencies. 

Fiscal/Socio-Economic  Conditions: 
Although  city  services  and  operating 
costs  may  increase  nominally,  there  will 
be  a  positive  impact  on  the  immediate 
surrounding  area  and  the  District  of 
Columbia  due  to  an  increase  in  the 
number  of  both  blue  and  white  collar 
permanent  jobs  and  short-term  jobs 
during  construction.  There  will  be  an 
increase  in  spending  for  meals  and 
services  by  area  residents  and  SEFC 
employees  and  consequently,  annual 
sales  tax  revenues  will  increase  with  the 
introduction  of  more  retail  shops  in  the 
area.  No  significant  increase  in  Federal 
jobs  within  the  Metropolitan  Statistical 
Area  will  occur  as  a  direct  result  of  this 
project,  only  a  redistribution.  However, 
growth  in  the  Federal  job  sector  has 
been  steady  during  the  last  10  years. 

Education,  Recreation  and 
Institutional  Facilities:  No  significant 
impact  on  education  or  institutional 
facilities  will  occur.  There  will  be  a  net 
positive  impact  on  passive  recreation  as 
well  as  an  increase  in  the  opportunities 
for  biking  and  jogging  due  to  the 
development  of  the  riverside  park  and 
urban  square. 

Historic  Resources:  There  will  be 
positive  impacts  in  the  historic  districts 
of  the  SEFC  and  neighboring  Navy  Yard 
areas  including  urban  design 
improvements,  and  physical 
improvements  to  historic  buildings  and 
structures.  Negative  impacts  include  the 
loss  of  individual  industrial  features  at 
the  site.  The  negative  impacts  will  be 
mitigated  by  new  construction  that 
respects  the  character  and  scale  of 
adjacent  historic  structures,  and  by 
utilizing  proper  record-keeping 
procedures  prior  to  the  demolition  of 
any  historic  structures. 

Archeological  Resources:  Negative 
impacts  include  the  possible  ground 
disturbance  of  archeological  resources. 
Such  disturbance  will  be  mitigated  by 
selective  site  surveys,  resource 
identification,  and  resource  protection. 


Visual/Aesthetic  Resources:  The 
potential  visual  impacts  of  integrating 
new  structures  with  historic  buildings 
and  adjacent  low  density  areas  will  be 
mitigated  by  designing  new  buildings  to 
relate  to  neighboring  structures,  with 
variations  in  height,  mass,  materials, 
character  and  scale.  The  tallest 
buildings  (up  to  130  feet)  will  be  located 
at  the  New  Jersey  Avenue/M  Street,  SE 
intersection.  Building  heights  will  step 
down  (to  around  35  feet)  towards  the 
river  and  towards  the  east,  allowing 
views  of  the  Capitol  and  Anacostia 
River  from  anywhere  on  the  site.  The 
vista  along  New  Jersey  Avenue  between 
the  Capitol  and  the  waterfront  will  be 
established  with  the  removal  of 
Buildings  216  and  159E.  There  will  be 
positive  impacts  from  an  aesthetically 
pleasing  site,  buildings  and  waterfront. 
Landscaping  and  new  office 
construction  will  relieve  the  barrenness 
of  the  site;  and  the  planting  of  trees  will 
provide  shade  to  pedestrians.  GSA  will 
prepare  design  guidelines  for  the  site 
which  will  help  to  insure  the  integration 
of  the  new  buildings  with  the  existing 
structures  and  surrounding  area. 

Water  Supply:  The  increase  in  the  on- 
site  water  demand  will  cause  no 
significant  impact  to  the  District  of 
Columbia  water  supply  system. 

Wastewater  Treatment/Collection: 
The  development  could  initially  have 
an  impact  on  the  Blue  Plains  Sewage 
Treatment  Plant  due  to  an  increase  in 
the  amount  of  efiluent  from  the  site. 
However,  the  upgrade  and  expansion  of 
the  Blue  Plains  facility,  which  has  been 
taking  place  over  the  past  10  years,  will 
mitigate  these  impacts.  Construction  at 
Blue  Plains  to  accommodate  the 
increase  in  effluent  from  the  SEFC  is 
expected  to  be  completed  by  1994. 
Other  mitigation  measures  will  include 
the  separation  of  storm  and  sanitary 
flows,  and  the  use  of  water-conserving 
plumbing  fixtures. 

Stormwater  Runoff:  There  will  be  no 
negative  impacts  on  stormwater  runoff 
due  to  the  development.  Separation  of 
storm  flows  from  sanitary  and  combined 
systems  will  help  alleviate  problems  at 
the  Blue  Plains  Treatment  Plant  during 
storms  and  floods.  The  addition  of 
permeable  ground  in  landscaped  areas 
will  reduce  total  stormwater  runoff  on 
the  site.  The  need  for  stormwater 
detention  facilities  will  depend  on  the 
specific  design  of  the  SEFC  and  on  the 
result  of  future  stormwater  system 
studies.  During  the  design  phase,  the 
District  of  Columbia  Department  of 
Consumer  and  Regulatory  Affairs  will 
determine  if  stormwater  detention 
facilities  will  be  required. 

Electric  Power  and    ■ 
Telecommunications:  The  development 
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will  create  an  increase  in  electric  power 
demand,  but  PEPCO  will  have  no 
difficulty  in  meeting  future  demand. 
There  will  be  positive  impacts  on 
telecommunications  as  the  development 
will  create  an  opportunity  to  upgrade 
and  expand  the  telephone  system  on 
site.  Coordination  with  PEPCO,  the 
Navy  and  C&P  will  take  place. 

Energy  Systems  and  Conservation: 
There  will  be  an  increase  in  the  site 
energy  (heating  and  cooling)  load.  This 
impact  will  be  mitigated  by  the  use  of 
ASHRAE  guidelines  for  energy 
conservation  design,  construction,  and 
use  of  buildings.  As  a  result  of  the  use 
of  more  energy  efficient  systems,  there 
will  be  a  positive  impact  on  energy 
conservation. 

Solid  Waste  Service:  There  will  be  no 
significant  impact  resulting  ht>m 
increased  solid  waste  from  the  SEFC. 
The  gradual  incremental  growth  at  the 
center  will  not  place  sudden  or  acute 
impacts  on  collection  and  solid  waste 
disposal  systems  of  the  District  of 
Columbia  government. 

Transportation:  The  development  will 
create  minor  negative  impacts  on  the 
local  roadway  network  in  the  vicinity  of 
the  site.  Mitigation  of  these  impacts  will 
be  based  on  Oie  successful 
implementation  of  a  Transportation 
Demand  Management  Program  (TMP) 
for  the  SEFC,  as  well  as  the  Anacostia 
Waterfront  as  a  whole.  In  addition,  the 
local  roadway  network  will  need  to  be 
reconfigured  to  allow  easier  access  to 
the  site,  by  means  of  instituting  one-way 
streets  and  traffic  restrictions.  The 
National  Capital  Planning  Commission 
requires  GSA  to  submit  a  TMP  for  each 
building  proposed  for  construction  at 
the  SETC  during  the  design  approval 
process.  During  the  design  stage,  GSA 
will  work  with  each  Agency  relocating 
to  the  SEFC  to  develop  a  responsive 
TMP  that  addresses  the  resf>ective 
impacts  of  new  construction  and 
relocation. 

VI.  Areas  of  Concern 

There  were  no  ma)or  areas  of 
controversy  concerning  this  EIS. 
Comments  on  significant  issues 
included: 

Emergent  wetlands  at  the  SEFC:  The 
District  of  Columbia  Deptartment  of 
Public  Works  and  the  United  States  Fish 
and  Wildlife  Service  recommended  the 
replacement  of  a  patch  of  emergent 
wetlands  at  the  SEFC.  The  United  States 
Army  Corpts  of  Engineers  determined 
that  the  emergent  wetlands  were  not 
jurisdictional  wetlands  and  this  ruling 
was  supported  by  the  Environmental 
Protection  Agency  (EPA).  The  emergent 
wetlands  were  created  when  a  building 
was  demolished  to  allow  the 


Washington  Metropolitan  Area  Transit 
Authority  (WMATA)  to  construct  a 
segment  of  the  underground  rapid  rail 
line.  After  completion  of  the 
construction  activity,  the  site  was  not 
graded  properly  and  water  began 
ponding.  EPA  has  requested  that  GSA 
consider  constructing  wetlands  on  the 
site  in  the  form  of  a  stormwater  runoff 
basin  or  a  tidal  wetland.  This 
recommendation  will  be  considered 
during  the  development  of  design  plans 
for  the  site. 

Historic  Preservation  Issues:  The 
National  Trust  for  Historic  Preservation 
was  concerned  that  GSA  did  not 
evaluate  the  impact  of  the  project  on  the 
Washington  Navy  Yard  Annex  Historic 
District  or  consider  alternatives  that 
would  physically  preserve  and  mitigate 
the  impacts  on  the  cultural  resources 
within  the  district.  GSA  did  evaluate  the 
impact  of  the  project  on  the  Washington 
Navy  Yard  Annex  Historic  District,  and 
did  consider  alternatives  that  could 
preserve  and  mitigate  impacts  on  the 
cultural  resources  within  the  Historic 
District.  Compliance  with  Section  106  of 
the  National  Historic  Preservation  Act 
(NHPA)  ensures,  at  a  minimum,  the 
evaluation  of  Federal  actions  on  historic 
sites,  as  well  as  consultation  with  the 
Advisory  Council  on  Historic  Places 
(ACHP).  After  lengthy  consultation  with 
the  District  of  Columbia  Historic 
Preservation  Office  (SHPO)  and  the 
ACHP.  GSA  requested  ACHPs  formal 
comments  on  January  27, 1992.  The 
ACHP  submitted  formal  comments  to 
GSA  in  a  letter  dated  February  7, 1992. 
GSA  considered  the  comments,  and  on 
April  23,  1992,  responded  to  the  ACHP 
in  accordance  with  the  NHPA,  thus 
concluding  the  Section  106  process. 

Transportation  Mode  Share  and 
Vehicle  Occupancies:  TTie  Citizen's 
Committee  to  Stop  It  Again  and  the 
Capitol  Hill  Restoration  Society  took  the 
position  that  the  assumptions  regarding 
mode  share  and  vehicle  occupancies 
used  for  the  transportation  analysis 
were  overly  optimistic,  thereby 
underestimating  vehicle  traffic.  The 
purpose  of  the  EIS  was  to  identify 
impacts  and  determine  if  they  can  be 
mitigated.  The  analysis  found  that  they 
can  be  mitigated  and  indicated  the  types 
of  actions  that  can.be  used  to  achieve 
mode  shares  and  vehicle  occupancies 
necessary  to  ensure  satisfactory 
operation.  Specific  plans  or  programs  to 
be  used  to  achieve  mode  shares  and 
vehicle  occupancy  rates  will  be 
identified  during  the  design  and 
approval  process  which  precedes  any 
construction  activity.  EPA  has 
recommended  that  the  SEFC  be  linked 
to  the  Metro  station  by  a  pedestrian 
tunnel;  and  that  this  be  included  as  a 


component  of  a  strong  "Transportation 
Demand  Management  Program".  GSA  is 
considering  this  action  as  part  of  its 
overall  site  development  aesign  plan. 

VIL  PUmiing  ProcaM 

GSA  held  a  public  scoping  meeting  on 
June  19, 1991,  in  Washington  DC.  GSA 
filed  a  Draft  Environmental  Impact 
Statement  (EKIS)  on  March  20, 1992 
with  the  United  States  Environmental 
Protection  Agency  (EPA);  and  held  a 
pubUc  hearing  in  Washington  DC,  on 
April  23, 1992.  GSA  filed  a  Final  EIS 
with  EPA  on  September  25, 1992. 

GSA  believes  that  there  are  no 
outstanding  environmental  issues  to  be 
resolved  with  respect  to  the  proposed 
construction  on  the  eastern  portion  of 
the  Southeast  Federal  Center  with 
approximately  3,605.000  gsf  of  office 
space,  147,300  gsf  of  retail  space  and 
3,520  f>arking  spaces  for  up  to  14,725 
employees. 

The  mitigation  program  for  the 
development  of  the  eastern  portion  of 
the  SEFC  will  be  developed  during  the 
design  phase.  Mitigation  measures  will 
be  developed  from  those  recommended 
in  the  Final  EIS  or  other  state-of-the-art 
practices. 

Questions  regarding  the  EIS  prepared 
for  this  action  may  be  directed  to  Frank 
T.  Thomas.  NCR  Planning  Staff  (WPL), 
GSA  National  Capital  Region,  room 
7618.  7th  and  D  Streets,  Washington,  DC 
20407.  telephone  202-708-5334. 

Dated;  December  29, 1992. 
James  C  Handley, 

Regional  Administrator.  General  Serrices 

Administration. 

|FR  Doc  93-1677  Filed  1-22-93:  8:45  ami 

BKIMOCOOC  WM-S-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Admir>iatration  for  ChUdren  and 
Families 

Office  of  Community  Sefvicea,  Division 
of  Energy  Assistance;  Agency 
Information  Collection  Uncier  0MB 
Review 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  for  authorization  to 
continue  use  of  an  information 
collection  titled:  "ACF  Grantee  Survey 
of  the  Low  Income  Home  Energy 
Assistance  Program".  This  request  for 
OMB  clearance  is  made  by  the  Division 
of  Energy  Assistance  within  the  Office 
of  Community  Services,  of  the 
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Administration  on  Children  and 
Families  (ACF). 

ADDRESSES:  Copies  of  the  information 
collection  request  may  be  obtained  firom 
Steve  Smith,  Office  of  Information 
Systems  Management,  ACF,  by  calling 
(202) 401-9235. 

Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  to:  Kristina  Emanuels,  0MB 
Desk  Officer  for  ACF.  0MB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3002,  725  17th 
Street.  NW.,  Washington.  DC  20503, 
(202) 395-7316. 
Information  on  Document 
Title:  ACF  Grantee  Survey  of  the  Low 
Income  Home  Energy  Assistance 
Program  (UHEAP). 
OMB  No.:  0970-0076. 
Description:  This  information  collection 
is  authorized  by  the  Low  Income 
Home  Energy  Assistance  Program 
(UHEAP)  block  grant  program 
.    established  under  the  Low  Income 
Home  Energy  Assistance  Act  of  1981 
(Title  XXVI  of  Pub.  L.  97-35, 
Omnibus  Budget  Reconciliation  Act 
of  1981,  as  amended).  Section  2610  of 
Pubhc  Law  97-35.  as  amended, 
instructs  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  to  provide  for  the 
compilation  of  data,  including: 

(1)  Information  concerning  home 
energy  consumption; 

(2)  The  amount,  cost,  and  type  of  fuels 
used  for  households  eligible  for 
assistance; 

(3)  The  type  of  fuel  used  by  various 
income  groups; 

(4)  The  number  and  income  levels  of 
households  assisted; 

(5)  The  number  of  households  which 
received  such  assistance  and  include 
one  or  more  individuals  who  are  60 
years  or  older  or  handicapped:  and 

(6)  Any  other  information  which  the 
Secretary  determines  to  be  reasonably 
necessary  to  carry  out  these  provisions. 
This  information  collection  is  also 
authorized  in  Senate  Report  No.  99-154 
by  the  Senate  Committee  on 
Appropriation. 

The  Division  of  Energy  Assistance 
(DEA)  of  the  Administration  for 
Children  and  Families  (ACF)  will  send 
to  the  States  and  the  District  of 
Columbia  a  summer  telephone  survey 
and  a  winter  telephone  survey  to  be 
completed  by  LIHEAP  grantees.  This 
information  will  be  used  by  the  DEA  to 
compile  information  requested  by  the 
Senate  Committee  on  Appropriations 
and  to  provide  Congress  with  fiscal  and 
caseload  estimates  in  time  for  upcoming 
annual  Congressional  hearings.  Without 


the  collection  of  this  data  by  the  annual 
winter  and  the  summer  telephone 
surveys,  the  Secretary  of  the  Department 
of  Health  and  Human  Services  and  the 
Administration  for  Children  and 
Families  can  not  report  state-specific 
data  to  Congress  while  the  program  is 
operating. 

Sum- 


Aimual  Number  ot  Reepondenis 

Annual  Frequency 

Average  Burden  Hours  Par  Re- 
sponse   

Total  Burden  Houn 


51 
1 

165.75 


Dated:  January  6, 1993. 
Larry  Guerrero, 

Deputy  Director,  Office  of  Information 

Systems  Management. 

jFR  Doc.  93-1570  Filed  1-22-93;  8:45  am) 

aaiMC  COOE  4130-01-M 


Office  of  Child  Support  and 
Enforcement;  Agency  Information 
Collection  Under  OMB  Review 

AGENCY:  Administration  for  Children 
and  Families,  HHS. 
ACTION:  Notice. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  approve  a  new 
information  collection  titled:  "April 
1993  Test  of  CPS  Child  Support 
Supplement".  This  information 
collection  is  a  pre-test  of  two  revised 
survey  instruments  which  are  sponsored 
by  the  Office  of  Support  and 
Enforcement.  The  test  will  be  conducted 
by  the  Bureau  of  the  Census  and  the 
results  used  in  the  April  1994  Child 
Support  Supplement  to  the  Current 
Population  Survey  (CPS). 
ADDRESSES:  Copies  of  the  Information 
Collection  request  may  be  obtained  from 
Steve  Smith,  of  the  Office  of  Information 
Systems  Management,  ACF,  by  calling 
(202)  401-9235.  Written  comments  and 
questions  regarding  the  requested 
approval  for  information  collection 
should  be  sent  directly  to:  Kristina 
Emanuels,  OMB  Desk  Officer  for  ACF, 
OMB  Reports  Management  Branch,  New 
Executive  Office  Building,  room  3002. 
725  17th  Street.  NW..  Washington,  DC 
20503,  (202)  395-^7316. 

Information  on  Document 

Title:  April  1993  Test  of  CPS  Child 
Support  Supplement. 

OAiB  No.:  1220-0100. 

Description:  This  collection  of 
information  is  authorized  by  title  IV-D 
of  the  Social  Security  Act.  The  regular 


collection  of  this  information  is 
authorized  by  title  13,  U.S.  Code, 
section  182  and  title  29,  U.S.  Code, 
section  1-9.  The  Office  of  Management 
and  Budget  also  directs  the  Office  of 
Child  Support  and  Enforcement  to 
collect  this  information.  OMB 
previously  approved  this  data  collection 
under  Bureau  of  the  Census  approval 
number  1220-0100  to  commence  on 
July  29, 1991  and  to  continue  through 
December  31, 1993. 

The  Child  Support  Supplement  to  the 
Current  Population  Survey  used  in 
conjunction  with  the  April  1993 
Computer-Assisted  Telephone 
Interviewing  and  the  Computer  Assisted 
Personal  Interviewing  Overlap  Sample 
is  a  historical  data  set  that  gathers 
information  on  the  circumstances 
surrounding  child  support  orders.  This 
information  collection  which  has  been 
on-going  since  the  1970's,  includes, 
among  other  things,  presence  of  child 
support  orders;  the  receipt  of  nonreceipt 
of  child  support  payments; 
circumstances  surrounding  visitation 
rights  of  the  non-custodial;  accessibility 
to  health  insurance  and  the  date  of 
divorce  or  separation.  In  the  past,  the 
Child  Support  Supplement  to  the 
Current  Population  Survey  has 
produced  unreliable  response  rates.  To 
improve  the  quality  of  the  response  rate, 
the  Office  of  Child  Support  and 
Enforcement  has  sponsored  research  by 
the  Bureau  of  the  Census  to  determine 
the  problems  with  the  questions  in  the 
supplement  and  to  otherwise  improve 
the  design  and  wording  of  the  Child 
Support  Supplement  questions. 

This  request  is  for  clearance  of  a  pre- 
test of  two  alternative  versions  of  the 
Child  Support  Supplement  to  the 
Current  Population  Survey.  A  small 
scale  pretest  of  the  revised  instruments 
were  conducted  in  April  1992  and 
October  1992  respectively  by  the  Bureau 
of  the  Census.  A  comparison  of  the 
April  1992  instrument  and  the  revised 
1993  instrument  will  enable  the  Office 
of  Child  SupjMirt  and  Enforcement  to 
obtain  reliable  information  and  decrease 
the  nonresponse  rate.  This  data 
collection  will  be  used  as  resource 
information  for  budget  purposes  and 
trend  analyses  by  the  Department  and 
ACF  staff,  researchers  and 
demographers. 

Annual  Number  of  Respondents: 
12.000. 
Annual  Frequency:  1. 

Average  Burden  Hours  Per  Response: 
.021. 

Total  Burden  Hours:  250. 
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Dated:  January  6, 1993. 
Larry  Guerrero, 

Deputy  Director.  Office  of  Information 
Systems  Management. 
IFR  Dot  93-1687  Filed  1-22-93;  8:45  am) 
BIUINQ  CODE  4130-01-M 


Administration  on  Chiidren.  Youth  and 
Families,  Head  Start  Bureau;  Agency 
Information  Coliection  Under  OIMB 
Review 

AGENCY:  Administration  for  Children 
and  Families,  HHS. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  a  request  for  approval  for  the 
reinstatement  of  a  previously  approved 
(0MB  0980-0017)  information 
collection  requirement  for  the  Head 
Start  Program. 

ADDRESSES:  Copies  of  the  information 
collection  request  may  be  obtained  firom 
Steve  Smith,  Office  of  Information 
Systems  Management.  ACF.  by  calling 
(202) 401-9235. 

Written  comments  and  questions 
regarding  the  requested  approval  for 
information  collection  should  be  sent 
directly  to:  Kristina  Emanuels,  0MB 
Desk  Officer  for  ACF,  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3002,  725  17th 
Street.  NW..  Washington,  DC  20503, 
(202) 395-7316. 

Information  on  Document 

Title:  Head  Start  Program  Information 

Report  (PIR). 
OMB  Ato.;  0980-0017. 
Description:  The  Head  Start  program's 
FY  1992  appropriation  is  over  $2 
billion.  There  are  over  1,900  grantees 
and  delegate  agencies  that  provide 
services  to  about  622,000  children. 
The  Program  Information  Report  (PIR) 
is  used  by  Head  Start  grantees  to 
collect  information  on  the  delivery  of 
services  for  Head  Start  children  and 
their  families  and  assess  the 
effectiveness  of  selective  program 
operations. 

Information  gathered  through  the  use 
of  the  PIR  provide  a  descriptive  profile 
of  program  operations  used  by  Head 
Start  programs  as  part  of  their  year-to- 
year  planning  and  monitoring  cycle  and 
as  a  supplement  to  their  self-assessment 
process.  The  PIR  is  a  major  source  of 
such  public  information  efforts  as  the 
Project  Head  Start  Statistical  Fact  Sheet, 
which  is  updated  annually.  The  PIR  is 
also  a  major  source  of  information  for 
the  legislatively-mcmdated  biennial 
report  to  the  Congress  on  Head  Start. 
Annual  Number  of  Response:  1,921. 


Annual  Frequency:  1. 

Average  Burden  Hours  Per  Response: 
3.5. 

Total  Burden  Hours:  6,724.  * 

Dated:  Januarys,  1993. 
Larry  Guerrero. 

Deputy  Director.  Office  of  Information 

Systems  Management. 

(PR  Doc.  93-1688  Filed  1-22-93;  8:45  am] 

BILUNO  CODE  41W-ei-« 


Centers  for  Diseaae  Control  and 
Prevention 

Advisory  Committee  on  Immunization 
Practices;  IMeeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting: 

Name:  Advisory  Committee  on 
Immunization  Practices. 

Times  and  Dates:  1  p.m.-5:30  p.m.. 
February  9, 1993.  8:30  a.m.-4  p.m., 
February  10. 1993. 

Place:  CDC,  Auditorium  A,  Building 
2, 1600  Clifton  Road,  N£,  Altanta, 
Georgia  30333. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available. 

Purpose:  The  committee  is  charged 
with  advising  the  Director,  CDC,  on  the 
appropriate  uses  of  immunizing  agents. 

.   Matters  to  be  Discussed:  The 
committee  will  discuss  general 
recommendations  for  immunization; 
immunization  for  health  care  workers; 
Hib  vaccine  and  Hib  conjugate-DTP; 
influenza;  group  C  meningococcal 
meningitis;  polio,  and  typhoid  fever. 

The  agenda  also  includes  a 
presentation  on  safety  of  simultaneous 
vaccination;  an  update  on  BCG  meta- 
analyses: presentation  on  immunization 
of  bone  marrow  transplant  recipients; 
update  on  immunization  levels  of  pre- 
school children;  update  on  the  National 
Vaccine  Program;  and  an  Injury 
Compensation  Program  update.  Other 
matters  of  relevance  among  the 
committee's  objectives  may  be 
discussed. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Gloria  A.  Kovach.  Staff  Specialist,  CDC 
(1-B72),  1600  Chfton  Road.  NE., 
Mailstop  A20.  Atlanta.  Georgia  30333. 
telephone  404/639-3851. 


Dated:  January  15. 1993. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

IFR  Doc.  93-1619  Filed  1-22-93: 8:45  am) 

MUJNO  CODE  4ie»-1»-ll 


National  Institutea  of  Health 

National  Cancer  InstHute,  DIvialon  of 
Cancer  Treatment  Board  of  Scientific 
Counaelors;  Meeting 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  DCT,  National 
Cancer  Institute,  National  Institutes  of 
Health,  February  22-23, 1993,  Building 
31C,  Conference  Room  10, 9000 
Rockville  Pike,  Bethesda,  Maryland 
20892. 

This  meeting  will  be  open  to  the 
public  on  February  22  from  8:30  a.m.  to 
approximately  6  p.m.,  and  again  on 
February  23  from  approximately  11 
a.m.,  until  adjournment,  to  review 
program  plans,  concepts  of  contract 
recompetitions  and  budget  for  the  DCT 
program.  In  addition,  there  will  be 
scientific  reviews  by  several  programs 
in  the  Division.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sac.  552b(c)(6),  title  5.  U.S.C. 
and  sec.  10(d)  of  Pub.  L.  92-463.  the 
meeting  will  be  closed  to  the  public  on 
February  23  from  8  a.m.  to 
approximately  10:45  a.m.,  for  the 
review,  discussion  and  evaluation  of 
individual  programs  and  projects 
conducted  by  the  National  Cancer 
Institute,  including  consideration  of 
personnel  qualifications  and 
performance,  the  competence  of 
individual  investigators,  and  similar 
items,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Carole  Frank,  Committee 
Management  Officer,  National  Cancer 
Institute.  Building  31.  room  10A06, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892  (301/496-5708)  will 
provide  summaries  of  the  meeting  and 
rosters  of  committee  members  upon 
request. 

Dr.  Bruce  A.  Chabner,  Director, 
Division  of  Cancer  Treatment,  National 
Cancer  Institute,  Building  31,  room 
3A44,  National  Institutes  of  Health, 
Bethesda.  Maryland  20892  (301/496- 
4291)  will  furnish  substantive  program 
information. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
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contact  Dr.  Bruce  Chabner,  301/49&- 
4921  in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower; 
93.399,  Cancer  Control) 

Dated:  January  15, 1993. 
SuMB  K.  Feldmaa. 
Committee  Management  Officer,  NIH. 
IFR  Doc.  93-1622  Filed  1-22-93;  8:45  am] 
BttJJNO  COOC  4140-01-H 


National  Cancer  Institute;  ^4otice  of 
Meetings  of  the  National  Cancer 
Advisory  Board  and  Its  Subcommittees 

Pursuant  to  Public  Law  92-463. 
'notice  is  hereby  given  of  the  meeting  of 
the  National  Cancer  Advisory  Board, 
National  Cancer  Institute,  and  its 
Subcommittees  on  February  8-9, 1993. 
The  full  Board  will  meet  in  Conference 
Room  10.  6th  Floor.  Building  3lC, 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892.  Meetings  of  the  Subcommittees 
of  the  Board  will  be  held  at  the  times 
and  places  listed  below.  Except  as  noted 
below,  the  meetings  of  the  Board  and  its 
Subcommittees  will  be  open  to  the 
public  to  discuss  issues  relating  to 
committee  business  as  indicated  in  the 
notice.  Attendance  by  the  public  will  be 
limited  to  space  available. 

A  portion  of  the  Board  will  be  closed 
to  the  public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  title  5.  U.S.C. 
and  section  10(d)  of  Public  Law  92-463. 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  Committee  Management  Office. 
National  Cancer  Institute,  National 
Institutes  of  Health,  Room  10A06, 
Building  31.  9000  Rockville  Pike, 
Bethesda.  Maryland  20892  (301/496- 
5708)  will  provide  a  summary  of  the 
meeting  and  roster  of  the  Board 
members,  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Carole  Frank,  Committee 


Management  Specialist,  at  301/496- 
5708  in  advance  of  the  meeting. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Executive  Secretary:  Mrs.  Barbara  Bynum, 
Building  31,  Room  10A03,  Elethesda,  MD 
20892;  (301)  496-5147. 

Dates  of  Meeting:  February  8-9, 1993. 

Place  of  Meeting:  Building  3lC,  Conference 
Room  10. 

Open:  February  8 — 8  a.m.  to  approximately 
3  p.m. 

Agenda:  Report  on  activities  of  the 
President's  Cancer  Panel;  the  Director's 
Report  on  the  National  Cancer  Institute;  and 
Scientific  Presentations. 

Closed:  February  8 — 3  p.m.  to  recess. 

Agenda:  For  review  and  discussion  of 
individual  grant  applications. 

Open:  February  9—8:30  a.m.  to 
adjournment. 

Agenda:  Policy  and  Scientific 
Presentations,  Subcommittee  Reports,  and 
New  Business. 

Name  of  Committee:  Sulicommittee  on 
Minority  Health,  Research  and  Training. 

Executive  Secretary:  Drs.  Evans  and 
Cairoli,  Building  31,  Room  10A04,  Bethesda, 
MD  20892;  (301)  496-7344. 

Date  of  Meeting:  February  8, 1993. 

Place  of  Meeting:  Building  31C,  Conference 
Room  8. 

Open:  12  p.m. — 1  p.m. 

Agenda:  To  discuss  minority  initiatives. 

Name  of  Committee:  Sulx:ommittee  on 
Aging  and  Cancer. 

Executive  Secretary:  Dr.  Marvin  Kalt, 
Building  31,  Room  10A03,  Bethesda.  MD 
20892;  (301)  496-4218. 

Date  of  Meeting:  February  8, 1993 

Place  of  Meeting:  Building  31C,  Conference 
Room  7 

Open:  1  p.m.  to  2  p.m. 

Agenda:  To  discuss  NG  clinical 
cooperative  group  trails;  cancer  related 
activities  of  the  National  Institute  of  Aging 
and  the  approval  of  previous  minutes. 

Name  of  Committee:  Subcommittee  on 
Women's  Health  and  Cancer. 

Executive  Secretary:  Ms.  Iris  Schneider, 
Building  31,  room  11A48,  Bethesda,  MD 
20892;  (301)  496-5535. 

Date  of  Meeting:  February  8, 1993. 

Place  of  Meeting:  Building  3lC,  Conference 
Room  8 

Open:  2  p.m.  to  3  p.m. 

Agenda:  To  discuss  future  women's  health 
and  cancer  issues. 

Name  of  Committee:  Program  Projects  Task 
Force. 

Executive  Secretary:  Mrs.  Barbara  S. 
Bynum,  Building  31,  Room  10A03,  Bethesda, 
MD  20892;  (301)  496-5147. 

Date  of  Meeting:  February  8, 1993. 

Place  of  Meeting:  Building  3lC,  Conference 
Room  7. 

Open:  2  p.m.  to  3  p.m. 

Agenda:  To  discuss  the  POl  review  format  ' 
and  process. 

Name  of  Committee:  Subcommittee  on 
Planning  and  Budget. 

Executive  Secretary:  Ms.  Cherie  Nichols, 
Building  31,  Room  11A19,  Bethesda,  MD 
20892;  (301)  496-5515 

Date  of  Meeting:  February  8, 1993. 


Place  of  Meeting:  Building  31C,  Confiarence 
Room  7 

Open:  Immediately  following  the  recess  of 
theNCAB. 

Agenda:  Foreign  Grant  Awards  for  FY  1992 

Name  of  Committee:  Subcommittee  on 
Cancer  Centers 

Executive  Secretary:  Dr.  Brian  Kimes, 
Executive  Plaza  North,  Room  300  Bethesda, 
MD  20892;  (301)  496-8537. 

Date  of  Meeting:  February  8, 1993 

Place  of  Meeting:  Building  3lC,  Conference 
Rooms 

Open:  6  p.m.  to  adjournment. 

Agenda:  To  discuss  future  issues. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93,394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  93.397,  Cancer  Centers 
Support;  93.398,  Cancer  Research  Manpower; 
93.399,  Cancer  Control) 

Dated:  January  15, 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  93-1625  Filed  1-22-93;  8:45  am) 

BILUNO  CODE  4140-01-M 


National  Institute  of  Dental  Research; 
Notice  of  Meeting  of  National  Institute 
of  Dental  Research  (NIDR)  Special 
Grants  Review  Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  NIDR  Special  Grants  Review 
Committee,  National  Institute  of  Dental 
Research.  February  23-25. 1993.  at  the 
Bethesda  Marriott,  5151  Pocks  Hill 
Road,  Bethesda,  Maryland  20814.  The 
meeting  will  be  open  to  the  public  from 
8:30  to  9  a.m.  on  February  23  for  general 
discussions.  Attendance  by  the  public  is 
limited  to  space  available.  Individuals 
who  plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Dr. 
William  Gartland  (301/496-7658)  in 
advance  of  the  meeting. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  title  5.  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on  February 
23  and  24  from  9  a.m.  to  recess,  and  on 
February  25,  from  9  a.m.  to  adjournment 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  The  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property, 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
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Dr.  William  Gartland,  Scientific 
Review  Administrator,  NIDR  Special 
Grants  Review  Committee,  NIH. 
Westwood  Building,  room  519. 
Bethesda,  MD  20892  (telephone  301/ 
496-7658),  will  provide  a  summary  of 
the  meeting,  roster  of  committee 
members  and  substantive  program 
information  upon  request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.121,  Dental  Research 
Institute;  National  Institutes  of  Health) 

Dated:  January  IS,  1993. 
Susan  K.  Feldman, 
Comminee  Management  Officer.  NIH. 
IFR  Dcx:.  93-1623  Filed  1-22-93;  8:45  ami 

BILUNO  CODE  4140-01-«l 


National  Institute  of  Mental  Health; 
Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
an  advisory  committee  of  the  National 
Institute  of  Mental  Health  for  February 
1993. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5,  U.S.C. 
and  section  10(d)  of  Public  Law  92-463, 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Joanna  L.  Kieffer,  Committee 
Management  Officer,  National  Institute 
of  Mental  Health,  Parklawn  Building, 
room  9-105,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Area  Code  301. 
443-4333,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  committee 
members. 

Other  information  pertaining  to  the 
meeting  may  be  obtained  from  the 
contact  indicated. 

Committee  Name:  Clinical  Subcommittee, 
Mental  Health  Special  Projects  Review 
Committee 

Contact:  Owen  C  Artis,  room  9G-08 
Parklawn  Building  Telephone:  301-443-1340 

Meeting  Date:  February  10-12, 1993 

Place:  Hyatt  Palo  Alto  4219  El  Camino  Real 
Palo  Alto,  CA  94306 

Open:  February  10, 1993,  7  p.m-6  p.m. 

Closed:  February  10, 1993.  8  p.m.  to  10 
p.m.  February  11, 1993,  9  a.m.  to  5  p.m. 
February  12, 1993,  9  a.m.  to  adjournment. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.126,  Small  Business 
Innovation  Research;  93.176,  ADAMHA 
Small  Instrumentation  Program  Grants; 


93.242,  Mental  Health  Research  Grants: 
93.281,  Mental  Research  Scientist 
Development  Award  and  Research  Scientist 
Development  Award  for  Clinicians;  93.282, 
Mental  Health  Research  Service  Awards  for 
Research  Training;  and  93.921,  ADAMHA 
Science  Education  Partnership  Award) 

Dated:  January  15, 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  93-1624  FUed  1-22-93;  8:45  am] 
NUJNQ  COOE  4140-01-H 


Orphan  Products  Board;  Put>lic 
Meeting 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Health.  DHHS. 

ACTION:  Notice  of  public  meeting; 
Orphan  Products  Board. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  and  the  Office  of  the 
Assistant  Secretary  for  Health  announce 
that  a  public  meeting  of  the  Orphan 
Products  Board  will  be  held  on  February 
22. 1993  in  Washington,  DC.  During  the 
session  there  will  be  opportunity  for 
interested  persons  to  present 
information  and  views  on  the  issue  of 
orphan  products  development.  The 
meeting  will  be  chaired  by  the  Assistant 
Secretary  for  Health  and  Chairman. 
Orphan  Products  Board.  It  will 
commence  at  1  p.m..  in  room  800, 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue,  SW., 
Washington,  DC  20201. 

ADDRESSES:  Written  requests  to 
participate  should  be  sent  to  Dr.  Richard 
J.  Bertin,  Executive  Secretary,  Orphan 
Products  Board.  Food  and  Drug 
Administration  (HF-35),  room  8-73. 
5600  Fishers  Lane,  Rockville,  MD 
20857,  and  should  be  received  by 
February  16, 1993. 

FOR  FliRTHER  INFORMATION  CONTACT:  Dr. 

Richard  J.  Bertin.  Executive  Secretary, 
Orphan  Products  Board,  Food  and  Drug 
Administration  (HF-35),  5600  Fishers 
Lane,  Rockville,  Maryland  20857.  (301) 
433-4903. 

SUPPLEMENTARY  INFORMATION:  An  orphan 
drug  is  a  drug  for  the  treatment  of  a  rare 
disease  or  condition  which  either  (1) 
has  a  prevalence  in  the  United  States  of 
under  200.000  persons  or  (2)  has  a 
higher  prevalence  and  for  which  there  is 
no  reasonable  expectation  that  the  cost 
of  developing  and  making  available  in 
the  United  States  a  drug  for  such  disease 
or  condition  will  be  recovered  from 
sales  in  the  United  States  of  such  drug. 
The  Orphan  Drug  Act.  Public  Law  97- 
414  enacted  on  January  4. 1983,  as 
amended,  established  a  number  of 
incentives  to  encourage  the 


development  and  marketing  of  orphan 
drugs. 

The  act  also  established  an  Orphan 
Products  Board  to  promote  the 
development  of  drugs  and  devices  for 
rare  diseases  or  conditions  and  to  assure 
appropriate  coordination  among  all 
interested  Federal  agencies, 
manufacturers,  and  organizations 
representing  patients  with  rare  diseases. 

The  Orphan  Products  Board  is  chaired 
by  the  Assistant  Secretary  for  Health, 
llie  Board  is  composed  of 
representatives  from  the  Department  of 
Health  and  Hiunan  Services  (DHHS).  the 
Department  of  Veterans  Afiiairs  PVA). 
the  National  Institute  for  Disability  and 
Rehabilitation  Research  (NIDRR),  and 
the  Department  of  Defense  (DoD). 
Within  DHHS,  representatives  from  the 
Agency  for  Health  Care  Policy  and 
Research  (AHCPR),  the  Centers  for 
Disease  Control  (CDC),  the  Food  and 
Drug  Administration  (FDA),  the  Health 
Care  Financing  Administration  (HCFA), 
the  National  Institutes  of  Health  (NIH). 
the  Office  of  the  Assistant  Secretary  for 
Health  (OASH),  and  the  Social  Security 
Administration  (SSA),  serve  on  the 
Board.  The  publish  meeting  yrill  have 
three  piuposes: 

1.  An  update  will  be  provided  on  the 
activities  of  the  Orphan  Products  Board, 
and  members  of  the  Board  will  discuss 
their  agencies'  recent  orphan  product 
development  activities,  especially  with 
respect  to  ongoing  implementation  of 
the  recommendations  of  the  National 
Commission  on  Orphan  Diseases. 

2.  A  ceremony  will  be  held  to  honor    ' 
the  recipients  of  the  Public  Health 
Service  Award  for  Exceptional 
Achievement  in  the  Orphan  Products 
Development.  This  award  recognizes  the 
efforts  of  individuals  who  have 
contributed  to  the  development  of  drugs 
for  rare  diseases  or  conditions.  The 
awards  will  be  presented  by  the 
Assistant  Secretary  for  Health. 

3.  In  keeping  with  its  mandate  to 
foster  actions  within  the  Department  to 
facilitate  the  research,  development,  and 
approval  of  orphan  products  and  to 
coordinate  government  activities  with 
the  private  sector  in  order  to  achieve 
these  goals,  the  Board  encourages 
presentations  by  members  of  the  public 
on  any  issues  involving  the 
development  and  availability  of  orphan 
products.  Those  persons  wiping  to 
make  a  presentation  at  the  meeting 
should  submit  a  written  request  for  a 
time  slot  to  the  Executive  Secretary  of 
the  Orphan  Products  Board.  The  request 
for  participation  should  be  submitted 
before  February>16. 1993.  and  should 
include: 
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a.  Name,  addrass,  and  telephone 
number  of  the  person  desiring  to  make 
a  presentation; 

t).  Affiliation,  if  any; 

c.  A  summary  of  the  presentation;  and 

d.  The  approximate  amount  of  time 
required  for  the  presentation  (no  more 
than  10  minutes,  unless  more  time  can 
be  justified.) 

Individuals  and  organizations  with 
common  interests  or  proposals  are  urged 
to  coordinate  or  consolidate  their 
presentations.  Joint  presentations  may 
be  required  of  persons  or  organizations 
with  a  common  interest.  The  time 
available  will  be  allocated  among  the 
individuals  who  request  an  opportunity 
for  a  presentation.  Formal  written 
statements  or  extensions  of  remarks 
(five  copies)  may  be  presented  to  the 
Chairman  on  the  day  of  the  meeting  for 
inclusion  in  the  record  of  the  meeting. 
At  the  discretion  of  the  Chairman,  and 
as  time  permits,  any  person  in 
attendance  may  be  heard.  This  time 
will,  most  likely,  be  at  the  end  of  the 
scheduled  session.  For  those  unable  to 
attend  the  meeting,  comments  may  be 
sent  to  the  Executive  Secretary  of  the 
Orphan  Products  Board  at  the  address 
listed  above. 

Dated:  January  13. 1993, 
lames  O.  Mason. 
Assistant  Secretary  for  Health. 

Orphan  Products  Board 

Public  Forum — Hubert  H.  Humphrey 
Building— Room  800 

February  22. 1993. 

Chairperson:  Assistant  Secretary  for 

Health  (or  Designee) 
1  p.m. — Introductions  and  Welcome — 

Assistant  Secretary  for  Health. 

Orphan  Products  Board 
1:15  p.m. — PHS  Awards  for  Exceptional 

Achievement  in  Orphan  Products 

Development — Assistant  Secretary  for 

Health 
1:40  p.m. — Implementation  of  the 

Recommendations  of  the  National 

Commission  on  Orphan  Diseases — 

Agency  Representatives  to  the  Orphan 

Products  Board 
2:45  p.m. — Break 
3  p.m. — Open  Public  Forum 

IFR  Doc.  93-1739  Filed  1-22-93;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Donation  and  Soticttation  Guidelines 
for  the  Take  Pride  In  America  Program 

AGENCY:  Office  of  the  Secretary,  Interior. 
ACnOM:  Notice  of  proposed  guidelines. 


SUMMARY:  This  statement  is  to  establish 
policy  guidelines  for  soliciting  and 
accepting  donations  for  the  Take  Pride 
in  America  (TPIA)  Program.  It  is 
intended  also  to  give  the  TPIA  office 
guidance  in  processing  and  accounting 
for  donations. 

DATES:  Comments  are  due  by  February 
27. 1993. 

AOtWESSES:  Take  Pride  in  America 
Program.  OCO.  O/S.  USDI,  1849  C  St. 
NW..  room  5123.  Washington  DC  20240. 
FOR  FURTHER  MFORMATION  CONTACT: 
Anne  House  Quinn.  Director.  Take  Pride 
in  America.  202-208-3726. 
SUPPI.EMENTARY  INFORMATION:  The  TPIA 
Program,  which  consists  of  a  broad- 
based  partnership  of  volunteers,  states, 
federal  agencies,  and  the  private  sector, 
educates  and'motivates  citizens  to 
preserve  and  enhance  our  nation's 
natural,  cultural  and  historic  public 
resources.  Statutory  authority  for  the 
TPIA  Program  is  found  in  Public  Law 
101-628  (104  Stat.  4502.  Nov.  28. 1990). 
Section  1103  of  Public  Law  101-628 
provides  that  the  Secretary  of  the 
Interior  may  solicit  and  accept  gifts  or 
property  to  aid  or  facilitate  the  purposes 
of  the  TPIA  Program.  The  following 
proposed  policy  and  guidelines 
governing  soliciting  and  accepting 
donations  for  the  ITLA  Program  is 
intended  to  form  a  new  chapter  in  the 
Departmental  Manual,  and  will  be  made 
available  to  the  public  upon  request 
addressed  to  the  Department's  TPIA 
E'rogram  Office. 

The  policy  of  the  Department  of  the 
Interior  is,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  policy  making 
process.  Accordingly,  interested  persons 
may  submit  written  comments, 
suggestions  or  objections  regarding 
these  proposed  policy  guidelines  to  the 
location  identified  in  the  Addresses 
section  of  the  preamble.  Comments 
must  be  received  on  or  before  30  days 
following  publication  in  the  Federal 
Register. 

Take  Pride  in  America  (TPIA) 
Donations  and  Solicitation 
(Fundraising)  Policy  and  Guidelines 

A.  Introduction 

This  statement  is  to  establish  policy 
and  guidelines  for  soliciting,  accepting, 
and  using  donations  for  the  Take  Pride 
in  America  (TPIA)  Program.  It  is 
intended  also  to  give  the  TPIA  office 
guidance  in  processing  and  accounting 
for  donations. 

B.  Statutory  Authority 

The  statutory  authority  for  the  TPIA 
program  is  found  in  Public  Law  101- 


628. 16  U.S.C.  4601-4608.  The  purposes 
of  the  TPIA  Program  include: 

(a)  To  establish  and  maintain  a  public 
awareness  campaign  in  cooperation 
with  public  and  private  organizations 
and  individuals. 

(1)  To  instill  in  the  public  the 
importance  of  the  appropriate  use  of, 
and  appreciation  for  Federal.  State,  and 
local  lands,  facilities,  and  natural, 
historic,  and  cultural  resources; 

(2)  To  encourage  an  attitude  of 
stewardship  and  responsibility  toward 
these  lands,  facilities,  and  natural, 
historic,  and  cultural  resources;  and 

(3)  To  promote  participation  by 
individuals,  organizations,  and 
communities  of  a  conservation  ethic  in 
caring  for  these  lands,  facilities,  and 
resources. 

(b)  To  conduct  a  national  awards 
program  to  honor  those  individuals  and 
entities  which,  in  the  opinion  of  the 
Secretary  of  the  Interior  •  •  •  have 
distinguished  themselves  in  the 
activities  described  in  paragraph  (1)  of 
this  subsection.  16  U.S.C.  4601(b). 

Title  16  U.S.C.  4602(a)  provides  the 
Secretary  not  only  gift  acceptance 
authority  for  the  TPIA  Program,  but  also 
the  authority  to  solicit  gifts.  In 
particular  this  section  provides: 

The  Secretary  may  solicit,  accept,  hold, 
administer,  invest  in  government  securities, 
and  use  gifts  and  bequests  of  money  and 
other  personal  property  to  aid  or  facilitate  the 
purposes  of  the  TPIA  Program. 

In  accordance  with  the  above 
statutory  authority  TPIA  may  accept 
gifts  and  solicit  gifts  "to  aid  or  facilitate 
the  purposes  of  the  TPIA  Program." 
These  purposes,  succinctly  stated,  are  to 
establish  and  maintain  a  public 
awareness  campaign,  and  to  conduct  a 
national  awards  program.  Gifts  not 
falling  within  these  purposes  may  not 
be  accepted. 

Congress'  grant  of  solicitation 
authority  to  the  Secretary  carries  with  it 
the  responsibility  to  assure  that 
fundraising  efforts,  whether  conducted 
by  TPIA  or  outside  groups  are 
undertaken  in  an  appropriate  manner. 

C.  Conflicts  of  Interest 

All  TPIA  activities  regarding  receipt 
of  gifts  and  solicitation  of  gifts  will  be 
undertaken  in  conformance  with 
government-wide  and  Department  of  the 
Interior  standards  of  conduct,  in 
particular  those  standards  currently 
located  in  43  CFR  part  20  and  successor 
regulations  governing  the  conduct,  of 
Interior  Department  employees.  See  5 
CFR  part  2635  (effective  February  3, 
1993).  TPIA's  gift  acceptance  and 
solicitation  authority  relates  only  to  gitts 
for  those  purposes  set  forth  in  16  U.S.C. 
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4601(b).  Restrictions  concerning  the 
acceptance  of  personal  gifts  remain  fully 
applicable  to  TPIA  employees.  See  43 
CFR  20.735-7. 

D.  Acceptance  of  Gifts 

1.  Policy 

The  Department  of  the  Interior's  TPIA 
Program  gift  acceptance  policy  is  to 
accept  gifts  only  for  purposes  consistent 
with  the  statutory  authority  of  the  TPIA 
Program.  The  acceptance  of  such  gifts 
shall  be  consistent  with  applicable  laws 
and  regulations,  in  particular  those 
dealing  with  conflicts  of  interest  and 
standards  of  conduct. 

TPIA  Program  acceptance  of  gifts  for 
travel  purposes  is  subject  to  special 
considerations.  In  addition  to  being 
subject  to  the  general  TPIA  Program  gift 
acceptance  policy,  acceptance  of  gifts  of 
travel,  subsistence  and  related  expenses 
with  respect  to  meetings  and  similar 
functions  relating  to  the  official  duties 
of  Departmental  employees  is  governed 
by  41  CFR  parts  301  and  304. 
Acceptance  of  gifts  of  travel  expenses 
for  other  purposes  is  subject  only  to  the 
general  TPIA  Program  gift  acceptance 
poUcy. 

2.  Who  Can  Accept  a  Donation 

The  authority  to  accept  donations  has 
been  delegated  by  the  Secretary  of  the 
Interior  to  the  Director  of 
Communications  of  the  Department  of 
the  Interior.  This  delegation  may  be 
redelegated  to  the  Director  of  Take  Pride 
in  America.  The  accepting  ofRcial  may 
deem  it  necessary  that  for  any  donation, 
the  Director  of  Communications'  or  the 
Secretary's  acknowledgment  also  be 
included. 

3.  Who  May  Make  a  Donation  and  What 
May  be  Donated 

Anyone  (individual,  group, 
corporation,  association,  etc.)  can  make 
a  contribution  for  the  TPIA  Program 
either  by  direct  contribution  or  by 
bequest.  The  donations  can  be  in  the 
form  of  securities  (common  stocks, 
preferred  stocks,  bonds),  personal 
property,  or  money.  Money  provided 
under  purchase  or  exchange  contracts  or 
agreements  is  not  a  donation.  Donations 
to  the  TPIA  Program  are  donations  to 
the  United  States  Government  in 
accordance  with  the  Internal  Revenue 
Code.  Generally,  a  letter  of  tender  will 
accompany  a  donation.  This  letter 
should  contain  the  following: 

•  The  amount  of  the  donation. 

•  The  purpose,  if  any,  for  which  the 
donation  is  to  be  used  for  purposes  of 
the  Take  Pride  in  America  Act. 

•  What  is  to  be  done  with  any 
remaining  funds  when  the  purpose  of 


the  donation  is  completed  (restricted 
purpose  donations  only). 

4.  Restricted  Gifts 

A  "floor"  has  been  established  to 
distinguish  restricted  purpose  donations 
from  general  donations.  Donations  in 
the  amount  of  $100  or  more  may  be 
accepted  with  binding  conditions 
restricted  purposes,  as  well  as  for 
general  purposes.  Donations  of  less  than 
$100,  however,  may  be  accepted  only 
for  general  purposes  (either  public 
awareness  efforts  or  National  Awards 
program  activities). 

5.  Determining  Whether  a  Gift  Should 
be  Accepted 

Before  any  gift  is  accepted,  the  TPIA 
Program  will  ascertain  that  the  gift,  if 
restricted  to  a  particular  purpose,  is  for 
one  of  the  two  purposes  of  the  TPIA 
Program  set  forth  in  16  U.S.C.  4601. 
TPIA  will  then  examine  whether  the 
identity  of  the  donor  raises  any  question 
as  to  whether  the  gift  should  be 
accepted.  TPIA  will  not  accept  gifts 
from:  (1)  Bureau  (National  Park  Service, 
Bureau  of  Land  Management,  Bureau  of 
Reclamation  et  al. )  concessioners  or 
their  principals  or  beneficial  owners, 
and  (2)  any  other  business  or  institution 
(or  their  principals  or  beneficial  owners) 
having  or  seeking  a  contractual 
relationship  with  the  Department,  nor 
permit  others  acting  on  its  behalf  to 
accept  gifts  from  such  entities,  when 
such  gifts  may  involve  a  conflict  of 
interest  or  an  appearance  of  conflict  or 
when  a  gift  is  to  be  used  for  a  service 
to  or  on  behalf  of  a  concessioner  or 
other  entity  under  contract.  Gifts  will 
not  be  accepted  from  entities  listed  in 
(1)  or  (2)  above,  unless  the  CKrector  has 
first  determined  after  consultation  with 
the  affected  bureau,  the  Solicitor's  office 
and  the  Department's  Ethics  office  that 
there  is  neither  a  conflict  of  interest  nor 
an  appearance  of  conflict  of  interest  or 
other  impropriety. 

E.  Solicitations  for  Gifts  (Fundraising) 

1.  Policy 

Solicitation  for  gifts  may  be 
undertaken  by  TPIA  staffer  outside 
entities  in  accordance  with  the 
standards  set  forth  below.  In  the  event 
an  outside  entity  is  selected  for 
fundraising,  that  entity  is  entitled  to 
appropriate  recognition,  such  as 
"sponsored  with  the  cooperation  of 

."  However,  no  such 

recognition  may  rise  to  the  level  of  a 
commercial  advertisement  or 
endorsement. 

Entities  from  whom  acceptance  of  a 
gift  may  create  a  conflict  of^interest  may 
be  solicited  for  donations  only  if  the 


Director  has  first  determined,  after 
consultation  with  the  affected  bureau, 
the  Solicitor's  office,  and  the 
Department's  Ethics  office  that  there  is 
neither  a  conflict  of  interest  nor  an 
appearance  of  conflict  or  other 
impropriety.  Furthermore,  such  an 
entity  may  be  used  as  a  fundraiser  only 
after  these  same  determinations  are 
made. 

2.  Fundraising  by  Outside  Entities 

In  the  event  TPIA  secures  the  services 
of  an  outside  entity  to  engage  in 
soliciting  gifts  (hereafter  re^rred  to  as 
"fundraising"),  TPIA  will  enter  into  a 
memorandum  of  understanding  (MOU), 
in  accordance  with  the  Secretary's 
March  25, 1991  outreach 
determinations,  with  the  entity.  In 
particular,  the  MOU  must,  at  a 
minimum,  (1)  identify  projects  or 
objects  for  which  funds  may  be  raised; 
(2)  provide  that  the  entity  will  operate 
under  standards  established  by  TPIA  or 
the  Secretary  and  that  the  fundraising 
efforts  may  occur  only  after  the  Director 
has  given  formal  approval  to  a 
fundraising  plan;  (3)  provide  that  all 
printed  and  other  informational  and 
fundraising  materials  to  be  distributed 
or  communicated  to  the  public  will  be 
subject  to  the  advance  approval  of  the 
Director;  (4)  describe  internal  controls 
providing  accountability  for  all  funds 
raised;  (5)  contain  a  termination  for 
convenience  clause;  (6)  provide  that  the 
fundraiser's  records  are  subject  to 
Departmental  audit;  (7)  provide  that  the 
private  entity  must  maintain 
accountability  for  all  donations  prior  to 
transfer  to  TPIA  and  that  it  make  an 
annual  ref>ort  of  its  TPIA  fundraising 
efforts  available  to  the  public,  and  (8) 
prohibit  even  the  implication  that  the 
TPIA  Program  or  the  Department 
endorses  the  products  or  services  of  the 
fundraiser. 

Fundraising  plans  prepared  under  an 
MOU  will  set  forth  the  purposes,  goals, 
schedules,  potential  donors,  geographic 
scope,  costs,  percentage  of  receipts 
collected  that  will  be  provided  to  TPIA. 
as  well  as  the  roles  to  be  played  by 
participants  in  the  effort,  and  the 
sponsorship  of  all  parties  participating 
in  the  fundraising  effort.  Furthermore, 
all  donation  and  fundraising  MOUs 
must  receive  legal  and  Departmental- 
level  policy  review  prior  to  commitment 
or  execution. 

The  following  are  unacceptable  means 
of  solicitation  and  may  not  be  included 
in  any  plan  proposed  by,  or  MOU  with, 
an  outside  entity: 

(a)  Telemarketing. 

(b)  Lotteries,  raffles,  and  sweepstakes. 

(c)  Use  of  the  logo  and/or  slogan 
(hereinafter  referred  to  as  "Service 
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Marks")  in  connection  with  a 
commercial,  "for  profit"  business  in 
exchange  for  a  fee.  except  as  provided 
in  section  E.3.c). 

The  foiiowing  are  acceptable  means  of 
solicitation  and  may  be  included  in  any 
plan  proposed  by,  or  in  an  MOU  with, 
an  outside  entity: 

(a)  Direct  solicitation  of  contributions 
from  individuals,  foundations,  and 
corporations  except  as  prohibited  by 
D.5.  supra. 

fb)  Direct  mail,  with  no  "prize"  or 
"reward"  for  a  donation. 

(c)  Sale  of  products,  containing  the 
TPIA  logo  and/or  slogan  and  no  other 
commercial  or  non-profit  sponsor 
subject  to  section  3.b).  below. 

(d)  Public  service  announcements  in 
the  media. 

(e)  Benefit  events — breakfasts, 
lunches,  dinners,  receptions,  etc. 

3.  Use  of  TPIA  Service  Marks 

Use  of  the  TPIA  service  marks  for 
fundraising  must  be  consistent  with  the 
statutory  purpose  of  the  program,  and 
may  be  used  only  as  set  forth  below. 

(a)  The  TPIA  service  marks  may  be 
used  in  direct  fundraising  by  the 
Department  of  the  Interior  and  by  other 
organizations,  as  follows: 

(1)  Other  Federal  Government  entities 
which  have  executed  a  partnership  may 
be  allowed  to  use  the  service  marks 
subject  to  the  terms  of  the  agreement 
and  these  guidelines. 

(2)  State  and  local  government  entities 
which  have  executed  a  partnership  may 
be  allowed  to  use  the  service  marks 
subject  to  the  terms  of  the  agreement 
and  these  guidelines. 

(3)  Private  organizations  whidi  have 
executed  a  partnership  may  be  allowed 
to  use  the  service  marks  subject  to  the 
terms  of  the  agreement  and  these 
guidelines. 

(b)  Sale  of  products  with  logo  and/or 
slogan  with  no  other  commercial  or 
non-profit  message  may  be 
accomplished  only  as  follows: 

(1)  A  notice  in  the  Commerce 
Business  Daily  must  be  published 
inviting  bids  on  a  particular  product  or 
line  of  products. 

(2)  Bids  must  be  due  no  sooner  than 
30  days  after  the  publication  of  the 
Notice. 

(3)  Any  conditions  on  the  award  of 
the  contract,  such  as  originality  of 
design,  logo  placement,  or  the  like  must 
be  stated  in  the  Notice,  or  the  Notice 
must  provide  how  a  potential  bidder 
may  access  the  conditions. 

(4)  The  projected  price  of  the  product 
must  be  a  factor  in  the  award. 

(5)  The  percentage  of  the  price  to  be 
returned  to  TPIA  must  be  a  factor  in  the 
award. 


(6)  Any  sudi  contracts  must  be  of 
fixed  duration  and  in  no  case  more  than 
two  years. 

(7)  All  such  contracts  must  be 
reviewed  by  the  Solicitor's  office  and 
the  Departmental  ethics  office. 

(c)  Sale  of  commercial  products  or 
services  using  the  TPIA  logo  and/or 
slogan  and  containing  other  commercial 
or  non-profit  message(s)  may  be 
accomplished  only  as  follows: 

(1)  A  notice  in  the  Commerce 
Business  Daily  must  be  pubUsbed 
inviting  bids  on  a  particular  product  or 
service  or  line  of  products  or  services. 

(2)  Bids  must  be  due  no  sooner  than 
30  days  after  the  publication  of  the 
Notice. 

(3)  Any  conditions  on  the  award  of 
the  contract,  such  as  originality  of 
design,  logo  placement,  or  the  like  must 
be  stated  in  the  Notice  or  the  Notice 
must  provide  how  a  potential  bidder 
may  access  the  conditions. 

(4)  The  projected  price  of  the  product 
or  services  must  be  a  factor  in  the 
award. 

(5)  The  percentage  of  the  price  to  be 
returned  to  TPIA  must  be  a  factor  in  the 
award. 

(6)  Any  such  contracts  must  be  of 
fixed  duration  and  in  no  case  more  than 
two  years. 

(7)  All  such  contracts  must  be 
revie%ved  by  the  Solicitor's  office  and 
the  Departmental  ethics  office. 

(8)  Since  such  contracts  will 
essentially  be  a  license  of  the  TPIA 
service  marks,  and  since  these  contracts 
are  to  be  for  fundraising.  the  bidder  with 
the  highest  projected  return  to  TPIA 
must  receive  great  weight  in 
deliberations  for  award. 

Contracts  for  use  of  the  service  marks 
in  connection  with  fundraising  must 
contain  a  clause  by  which  TPIA  may 
terminate  the  contract  with  reasonable 
notice,  and  without  cause  and  without 
cost. 

4.  Fundraising  by  TPIA  or  Other 
Department  of  the  Interior  Employees 

All  fundraising  efforts  to  be 
conducted  by  TPIA  itself  may  be 
undertaken  only  after  the  preparation 
and  approval  by  the  Director  of  a 
fundraising  plan  that  identifies  the 
nature  and  size  of  the  project  or  projects 
for  which  the  effort  is  to  be  undertaken, 
and  contains,  to  the  extent  applicable, 
the  information  contained  in  the 
fundraising  plan  required  of  outside 
fundraisers.  All  such  fundraising  efforts 
are  subject  to  the  "acceptable"  and 
"unacceptable"  means  set  forth  above 
for  outside  organizations. 


F.  AdministratitHt 

1.  Processing  Cash  Donations 

The  following  are  steps  in  the 
processing  of  a  cash  donation.  Most 
cash  donations  will  follow  this 
procedure,  although  there  are 
exceptions: 

(a)  When  a  donation  is  received,  the 
Director  determines  whether  the 
donation  is  to  be  accepted  or  not 

(1)  If  the  donation  purpose  is 
inconsistent  with  TPIA  objectives,  it 
will  be  returned  to  the  donor. 

(2)  If  the  donation  is  consistent  with 
TPIA  objectives  and  is  less  than  $100 
and  is  restrictive  in  purpose,  it  will  be 
returned  to  the  donor  with  a  letter 
explaining  the  "small  dollar"  donation 

E)licy,  as  previously  stated.  In  this 
Iter,  the  donor  should  be  thanked  and 
asked  if  he  would  resubmit  his  donation 
to  be  used  for  general  purposes  of  the 
TPIA  program.  By  their  very  nature, 
anonymous  donations  are  exempt  from 
this  requirement. 

(3)  If  the  donation  is  consistent  with 
TPIA  objectives  and  is  general,  or 
restricted  but  in  the  amount  of  $100  or 
more,  it  will  be  accepted. 

(b)  If  accepted,  the  donation  must  be 
forwarded  as  soon  as  possible  to  the 
Division  of  Fiscal  Services,  USDOI  for 
deposit  in  the  Treasury  (Account 
#14X8369). 

(c)  A  letter  of  acceptance  must  be 
prepared  acknowledging  the  donation. 
This  letter  should  include  a  general 
description  of  what  will  be  done,  how 

it  will  be  accomplished  (unless  general), 
and  a  statement  to  advise  that  the 
donation  is  gratefully  received  and  will 
be  conscientiously  administered. 

(d)  Contact  should  be  maintained 
with  any  donor  regarding  the  status  of 
his/her  donation  if:  (1)  The  significance 
of  the  project,  (2)  The  dollar  amount,  or 
(3)  The  donor's  position  requires  it.  For 
restricted  donations,  if  appropriate,  the 
donor  should  be  notified  when  the 
project  is  completed.  Any  unobligated 
balance  will  be  used  for  general 
purposes,  unless  otherwise  designated 
by  the  donor. 

(e)  Cash  donations  received  through 
the  mails  or  other  means  must  be 
converted  to  a  money  order  and 
transferred  to  the  Division  of  Fiscal 
Services,  USDOI.  for  deposit  at  the 
earliest  opportunity. 

2.  Processing  Donations  Other  Than 
Cash 

For  property  donations,  a  cash  value 
should  be  assigned  to  the  donation  by 
the  Division  of  General  Services, 
USDOI.  for  purposes  of  establishing  DOI 
property  records  for  the  donated  item  in 
the  Property  Accountability  Control 


Federal  Regirter  /  Vol.  58,  No.  14  /  Monday,  January  25,  1993  /  Notices 


6003 


System;  however,  the  DOI  evaluation 
cannot  be  used  by  the  donor  for  Federal 
income  tax  purposes.  The  fixing  of  a 
cash  value  for  tax  purposes  must  remain 
between  the  donor  and  the  Internal 
Revenue  Service.  Property  management 
officers  will  coordinate  the  receipt  of 
donated  property  with  appropriate  TPIA 
sta^  members,  consistent  with  all 
Federal  and  DOI  Property  Management 
Regulations.  Property  subject  to 
physical  or  financial  control,  or  both, 
will  be  duly  recorded  in  the  property 
ledgers  and  financial  ledgers. 

Securities  are  to  be  mailed  by  the 
donor  or  transferred  by  the  TPIA  staff 
directly  to  the  Division  of  Fiscal 
Services  for  disposition.  These 
securities  will  be  converted  to  cash  by 
sale  through  the  Investment  Banking 
Services  of  the  Treasury  Department. 
Net  proceeds  will  be  credited  to  the 
TPIA  Donation  Fund. 

3.  Audit  of  the  Donation  Fund 

The  Donation  Fund  is  subject  to 
periodic  audits  scheduled  by  the  Office 
of  Inspector  General  and  the  Office  of 
the  Secretary. 

Dated:  December  17, 1992. 
Manuel  Lujan,  Jr., 
Secretary  of  the  Interior. 
jFR  Doc  93-1710  Filed  1-22-93;  8:45  am] 
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Guidelines  for  Transactions  Between 
Nonprofit  Organizations  and  the 
Department  of  the  Interior 

AGENCY:  Office  of  the  Secretary,  Interior. 
ACTION:  Withdrawal  of  proposed 
departmental  policy. 

SUMMARY:  The  Secretary  of  the  Interior 
hereby  withdraws  a  series  of  directives 
regarding  the  use  of  nonprofit 
organizations  to  assist  the  Department  of 
the  Interior  in  certain  land  acquisition 
transactions.  Those  proposed  directives 
would  have  affirmed  the  benefits  of 
using  nonprofit  organizations  to  assist 
the  Department  of  the  Interior  in  land 
acquisition,  immediately  discontinued 
certain  payments  of  interest  to  nonprofit 
organizations,  prevented  profit-taking 
on  the  part  of  nonprofit  organizations  as 
a  result  of  their  assistance,  and 
established  regular  reports  and  audits 
regarding  land  acquisition  involving 
nonprofit  organizations. 
EFFECTIVE  DATE:  January  25. 1993. 
ADDRESSES:  Director,  Office  of  Program 
Analysis,  Department  of  the  Interior,  MS 
4412,  Washington,  DC  20240. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Director,  Office  of  Program  Analysis, 
202-208-5978. 


SUPPl^MENTARY  INFORMATION:  The 
proposed  departmental  policy, 
published  in  the  Federal  Reg^er  on 
November  20, 1992  (Vol.  57,  No.  225, 
pp.  54852-54853),  regarding  the  use  of 
nonprofit  organizations  in  land 
acquisition,  is  being  withdrawn  for 
further  analysis  after  review  of  nearly 
100  comments  from  the  pubUc  and  from 
other  Federal  agencies. 

The  Secretary  of  the  Interior  affirms 
the  importance  of  nonprofit 
organizations  in  assisting  the 
Department  of  the  Interior  to  acquire 
hi^  priority  lands  with  important 
natural,  historical  and  cultural  values. 

However,  the  Secretary  continues  to 
have  fundamental  concerns  about 
whether  Federal  taxpayers  are  receiving 
full  value  for  costs  incurred  to  acquire 
lands  through  third  party  transactions 
involving  nonprofit  organizations. 

The  report  of  the  Office  of  the 
Inspector  General,  published  in  May, 
1992,  concluded,  on  the  basis  of 
selected  cases,  that  the  Government's 
interests  were  not  always  adequately 
protected  and  that  nonprofit 
organizations  benefited  unduly  from 
some  of  the  land  acquisition 
transactions.  However,  the  Assistant 
Secretary  for  Fish  and  Wildlife  and 
Parks,  on  the  basis  of  other  information, 
claimed  that  the  Department  has 
actually  saved  over  $32  million  as  a 
result  of  its  relationship  with  the 
nonprofit  organizations.  There  is 
presently  no  basis  on  which  to 
determine  that  either  of  these 
conflicting  claims  represents  the  truth  of 
the  matter,  or  if  neither  of  them  does. 

In  order  to  develop  a  factual  basis  on 
which  to  assess  the  situation  and  to 
make  any  necessary  corrections  in 
pohcy  or  practice,  the  Secretary  of  the 
Interior  requests  the  Inspector  General 
to  conduct  additional  investigations  to 
determine  whether  Federal  taxpayers 
are  receiving  full  value  in  third  party 
land  acquisition  transactions  and 
whether  the  current  public-private 
process  is  causing  a  distortion  in 
Federal  land  acquisition  priorities. 

Specifically,  the  Inspector  General  is 
requested  to  determine: 

1.  The  net  benefit  or  cost  to  the 
Department  of  the  Interior  of  the 
aggregate  of  third  party  land 
acquisitions  over  a  period  of  years.  The 
evaluation  should  be  based  on  all  land 
acquisition  transactions  involving 
nonprofit  organizations,  and  annual 
calculations  of  net  benefit  or  cost  should 
be  presented  in  the  aggregate  for  each 
year.  This  approach  differs  from  the 
previous  approach  used  by  the  Inspector 
General  in  which  a  few  selected 
transactions  were  targeted  for  study. 


2.  Whether  land  acquisition  priorities 
of  the  Department  of  the  Interior  are 
being  unduly  influenced  by  the 
nonprofit  organizations  involved  in 
third  party  land  acquisitions.  The 
Inspector  General  should  evaluate, 
among  other  things,  whether  bureau 
land  acquisition  priorities  changed 
significantly  after  signing  of  "Letters  of 
Intent,"  the  extent  to  which  lands 
purchased  in  third  party  transactions 
ranked  high  in  earlier  bureau  priorities, 
and  whether  lands  eventually 
purchased  in  third  party  transactions 
were  added  to  bureau  priority  lists 
before  or  after  negotiations  with 
nonprofit  organizations. 

The  evaluation  of  the  Inspector 
General  applies  to  land  acquisitions  of 
the  National  Park  Service,  Fish  and 
Wildlife  Service,  and  Bureau  of  Land 
Managenient. 

Dated:  January  13, 1993. 
Manuel  Lugan,  |r.. 
Secretary  of  the  Interior. 
(PR  Doc  93-1552  Filed  1-22-93;  8:45  am] 
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Bureau  of  LaiMl  Management 
[OR-020-03-421 0-03;  63-0621 

Closure  of  Public  Lands 

AGENCY:  Bureau  of  Land  Management. 

DOI. 

ACTION:  Notice. 

SUMMARY:  The  follovnng  described 
public  lands  are  being  closed  to  entry  by 
all  persons,  except  as  noted  below, 
under  the  provisions  of  43  CFR  8364.1: 

Willamette  Meridian 

T.23S.,  R.30E., 
Sec.  21,  N'-^NEV«  and  N'AS'/iNE'A. 

The  area  alxive  aggregates  120  acres  in 
Harney  County,  Oregon. 

The  closure  area  is  adjacent  to  and 
will  provide  a  safety  buffer  for  the  Bums 
Butte  Public  Shooting  Range.  The 
closure  will  also  reduce  the  potential  for 
vandalism  to  improvements  located  on 
the  shooting  range  and  help  limit 
impacts  to  wildUfe  and  other  resources 
in  the  area.  This  closure  will  not  affiact 
access  to  other  public  lands  or  resources 
except  for  those  within  the  shooting 
range  and  closure  area.  These  lands  are 
currently  designated  as  closed  to  ORV 
use  by  the  Three  Rivers  Resource 
Management  Plan. 

A  Notice  of  the  Proposed  Closure  was 
published  in  the  Federal  Register  on 
May  7, 1992  and  in  the  Bums-Times 
Herald  on  May  27,  June  3,  and  June  10, 
1992. 

The  following  entities  are  excepted 
from  this  closure: 
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1.  The  grazing  pennittBe  in  BLM's 
Gouldin  grazing  aIlotm«)t,  No.  7025 
and  the  holder  of  BLM  right-of-way, 
OR-04138.  along  with  their  employees 
and  contractors  while  conducting 
official  business  relating  to  these 
permits. 

2.  BLM  employees,  while  conducting 
duties  relating  to  the  administration  of 
the  public  lands. 

3.  Agencies  and  individuals  while 
involved  with  fire  control,  law 
enforcement  or  other  emergency 
operations  in  the  area. 

4.  Other  p>ersons  who  have  official 
business  in  the  area  with  the  %vritten 
consent  of  the  Authcvized  Officer.  BLM 

Failure  to  comply  with  this  closure  is 
punishable  by  a  one  not  to  exceed 
$1,000  and/or  imprisonment  not  to 
exceed  12  months  as  provided  for  in  43 
CFR  8360.0-7. 

EFFECTIVE  DATE:  The  closure  will  be 
effective  on  the  date  of  this  publication 
in  the  Federal  Register  and  continue 
thereafter  imtil  further  notice. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Detailed  information  including  an 
environmental  assessment  prepared  for 
this  action  is  available  from  Skip 
Renchler  or  Craig  M.  Hansen,  Three 
Rivers  Resource  Area.  HC  74,  12533 
Highway  20  West,  Hines.  Oregon. 
97738,  telephone  (503)  573-5241. 

Dated:  lanuary  6. 1993. 
Craig  M.  Hansen, 

Three  Rivers  Resource  Area  Maiiagef. 
IFR  Doc.  9:^-1690  Filed  1-22-93:  8:45  ami 
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[UT-050-4410-02] 

Richfield  District  Advisory  CouncM 
Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  District  Advisory  Council 

meeting. 

SUMMARY:  The  Richfield  District 
Advisory  Council  will  hold  a  meeting 
on  February  24, 1993.  The  meeting  will 
start  at  10  a.m.  in  the  District  Office,  150 
East  900  North,  Richfield,  Utah. 

1.  Election  of  officers 

2.  Henry  Mountain  RMP 

3.  RS  2477 

4.  Wild  Horse  Program 

5.  Henry  Mountain  Buffalo 

6.  Landfills 

7.  County  Planning 

8.  Monroe  Elk  Plan 
Interested  persons  may  make  oral 

statements  to  the  Council  bet%veen  1:15 
p.m.  and  2:15  p.m.  or  file  written 
comments  for  the  Council's 
consideration.  Anyone  wishing  to  make 


an  oral  statement  must  notify  the 
District  Manager,  Bureau  of  Land 
Management.  150  East  900  North, 
Richfield.  Utah  84701  (801-896-8221). 
For  further  information  contact:  Bert 
Hart,  District  Public  Affairs  Specialist  at 
the  above  address. 

January  14. 1993. 

Sam  Rowley, 

Associate  District  Manager. 

IFR  Doc.  93-1691  Rled  1-22-93;  8.45  ami 
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Winnemucca,  District  Grazing 
Advisory  Board  Meeting 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Winnemucca  District  Grazing 
Advisory  Board  meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  Public  Law  94-579  and 
section  3.  Executive  Order  12548. 
February  14, 1986,  that  a  meeting  of  the 
Winnemucca  District  Grazing  Advisory 
Board  will  be  held  on  March  3. 1993. 
The  meeting  will  begin  at  10:00  a.m.  in 
the  conference  room  of  the  Bureau  of 
Land  Management  at  705  East  Fourth 
Street.  Winnemucca,  Nevada  89445. 

The  agenda  for  the  meeting  will 
include: 

1.  Public  Statement. 

2.  District  Manager's  Update. 

3.  Update  on  Range  Improvement  Funds: 
FY93  Projects 

FY94  Projects 
FY95  Projects 

Dated:  January  13, 1993. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  for  the  Board's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  should  notify  the 
District  Manager,  705  East  Fourth  Street, 
Winnemucca.  Nevada  89445  by 
February  12, 1993.  Depending  on  the 
number  of  persons  wishing  to  make  oral 
statements,  a  person  time  limit  may  be 
established  by  the  District  Manager. 

Summary  minutes  of  the  Board 
meeting  will  be  maintained  in  the 
District  Office  and  available  for  public 
inspection  (during  regular  business 
hours)  within  30  days  following  the 
meeting. 

Dated:  January  13. 1993. 
Robert  |.  Neaiy, 
Acting  District  Manager. 
(PR  Doc.  93-1692  Filed  1-22-03;  8:45  ami 
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Rsh  and  WNdiifa  Service 

NoUce  of  Receipt  of  AppHcaliona  for 


The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531.  et 
seq.): 

PRT-773972 
Applicant:  Duke  University  Primate  Center, 

Durham,  NC 

The  applicant  requests  a  permit  to 
import  two  pairs  of  captive  bom  lesser 
mouse  lemurs  (Micmc^us  murinus) 
from  the  Moscow  Zoo.  Moscow,  Russia, 
for  enhancement  of  propagation  and 
survival  of  the  species. 
PRT-773970 
Applicant:  )ame$  Danbury,  Grand  )unction. 

CO. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  a 
bontebok  {UiimaJiscus  dorcas  dorcas) 
culled  from  the  captive-herd  of  R-MJ*. 
Hockly,  Bedford,  RepubUc  of  South 
Africa,  for  enhancement  of  propagation 
of  the  species. 
PRT-774851 
Applicant:  Jim  Warf,  Anaheim.  CA. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  a 
bonetbok  [damaliscus  dorcas  dorcas) 
culled  from  the  captive-herd  of  A.G. 
Spaeth,  Doombom,  Republic  of  South 
Afiica,  for  enhancement  of  propagation 
of  the  species. 

PRT-775075 

Applicant:  William  FIcge,  Orange.  CA. 

The  appUcant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  a 
bonetbok  [Damaliscus  dorcas  dorcas) 
culled  from  the  captive-herd  of  M.G. 
Wienand.  Bedford,  Republic  of  South 
Africa,  for  enhancement  of  propagation 
of  the  species. 
PRT-775073 
Applicant:  Denver  Nelson,  Romulus.  MI. 

The  applicant  requests  a  permit  to 
import  two  captive-bred  white-eared 
pheastmts  [Cwssoptilon  c.  dolani)  from 
Mark  Geltink  of  Ontario,  Canada,  for 
capt  i  ve-breedi  ng. 

Written  data  or  comment»  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  432,  Arlington.  Virginia  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 


submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service,  Office  of  Management 
Authority,  4401  North  Fairfax  E>rive, 
room  432.  Arlington,  Virginia  22203. 
Phone:  (703/358-2104);  FAX:  (703/358- 
2281) 

Dated:  January  19, 1993. 
Susan  Jacobsen, 

Acting  Chief  Branch  ofPeimits,  Office  of 
Management  Authority. 

IFR  Doc.  93-1716  Filed  1-22-93;  8:45  am) 
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Minerals  Management  Service 

Information  Coiiectlon  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
information  collection  requirement  and 
related  explanatory  material  may  be 
obtained  by  contacting  Jeane  Kalas  at 
303-231-3046.  Comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Bureau 
Clearance  Officer  at  the  telephone 
number  listed  below  and  to  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  (1010-0073), 
Washington,  DC,  20503;  telephone  202- 
395-7340. 

Title:  Net  Profit  Share  Payments  for 
Outer  Continental  Shelf  Oil  and  Gas 
Leases,  30  CFR  part  220. 
OMB  approval  number:  1010-0073. 
Abstract:  Companies  involved  in  the 
exploration  and  development  of  Outer 
Continental  Shelf  oil  and  gas  leases 
under  the  Net  Profit  Share  Lease 
(NPSL)  system  make  net  profit  share 
payments  rather  than  royalty 
payments.  To  encourage  exploration 
and  development  of  a  lease,  the  NPSL 
system  provides  for  a  sharing,  by  the 
lessee  and  the  Government,  of  the  risk 
involved.  The  lessee  is  permitted  to 
deduct  allowable  costs  to  determine 
net  profit,  and  profit  share  payments 
are  not  due  until  the  lease  becom^ 
profitable.  Lessees  are  required  to 
maintain  an  NPSL  capital  account  and 
to  provide  annual  reports  listing  costs 
incurred,  credits  received,  and  the 
balance  in  the  account  Beginning  the 
first  month  in  which  production 
revenues  are  credited  to  the  capital 
account  lessees  are  required  to 
pre|>are  monthly  reports  showing 


volume  and  disposition  of  oil  and  gas 
production,  production  revenue,  all 
costs  and  credits  to  the  account,  the 
balance  in  the  account,  and  the  net 
profit  share  payment  due  the 
Government. 

Bureau  Form  Number:  None. 

Frequency:  Annually  or  monthly. 

Description  of  Respondents:  Oil  and  gas 
companies. 

Annual  Responses:  211. 

Annual  Burden  Hours:  3.411. 

Bureau  Clearance  Officer.  Dorothy 
Christopher  703-787-1238. 
Dated:  Noveml)er  20. 1992. 

Richard  Roldan, 

Assistant  Secretary— Land  and  Minerals 

Management. 

[PR  Doc.  93-1448  Filed  1-22-93;  8:45  am) 
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Outer  Continental  Shelf,  Advisory 
Board  Scientific  Committee;  Notice  of 
Plenary  Session  Meeting 

This  Notice  is  issued  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  5  U.S.C,  Appendix  I.  and  the 
Office  of  Management  and  Budget 
Circular  A-63,  Revised. 

The  Outer  Continental  Shelf  (OCS) 
Advisory  Board  Scientific  Committee 
(SC)  will  meet  Wednesday,  February  10, 
and  Thursday,  February  11, 1993.  at  the 
Clarion  Hotel,  1500  Canal  Street,  New 
Orleans,  Louisiana  70112,  telephone 
(504) 522-4500. 

The  SC  is  an  outside  group  of 
scientists  which  advises  the  Director, 
Minerals  Management  Service  (MMS), 
on  the  feasibility,  appropriateness,  and 
scientific  value  of  the  OCS 
Environmental  Studies  Prc^ram. 

A  Protected  Species  Workshop  will  be 
held  from  8  a.m.  to  5  p.m.  on  Tuesday, 
February  9, 1993.  The  agenda  for  the 
Workshop  will  cover  the  national 
perspective  on  protected  species  issues 
which  potentially  could  affect  the 
MMS's  near-  and  long-term  study  plans. 
Specific  topics  addressed  will  be 
existing  and  emerging  issues  on: 

•  Seabirds 

•  Incidental  take  of  marine  animals 

•  Data  management  systems 

The  Scientific  Committee  will  meet  in 
physical  oceanography  and 
socioeconomics  subcommittee  sessions 
on  Wednesday,  February  10,  horn  8  a.m. 
to  noon  and  will  meet  in  plenary 
session  from  1:30  p.m.  to  5  p.m.  On 
Thursday,  February  11,  the  SC  will  meet 
in  plenary  session  from  8  a.m.  to  5  p.m. 

The  agenda  for  the  plenary  session 
will  include  the  following  subjects: 

•  Committee  Business  and 
Resolutions 


•  Environmental  Studies  Program 
(ESP)  Status  Review 

•  National  Academy  of  Sciences  ESP 
Reports  Status 

•  MMS's  University  Initiatives 
Program 

The  workshop  and  the  SC  meeting  are 
open  to  the  public.  Approximately  30 
visitors  can  be  accommodated  on  a  first- 
come-first-served  basis  at  the  plenary 
session. 

Copies  of  the  agenda  may  be 
requested  from  the  MMS  by  vmting  Ms. 
Phyllis  Treichel,  Environmental  Studies 
Branch,  381  Elden  Street,  Mail  Stop 
4310,  Hemdon.  Virginia  22070. 

Other  inquiries  concerning  the  SC 
meeting  should  be  addressed  to  Dr.  Ken 
Turgeon.  Executive  Secretary  to  the 
Scientific  Committee.  He  may  be 
reached  at  the  above  address  or  by 
telephone  at  (703)  787-1717. 

Dated:  January  15, 1993. 
Tliomas  Gemhofer, 

Associate  Director  for  Offshore  Minerals 
Management. 

[PR  Doc  93-1693  Piled  1-22-93;  8:45  am] 
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National  Park  Service 

Bering  L^nd  Bridge  National  Preserve, 
AK;  Mining  Plan  of  Operations 

AGENCY:  National  Park  Service,  Interior. 
ACnON:  Notice  of  availability. 

SUMMARY:  Notice  is  hereby  given  that 
pursuant  to  the  provisions  of  section  2 
of  the  Act  of  September  28, 1976, 16 
U.S.C.  1901  et  seq.,  and  in  accordance 
with  the  provisions  of  §  9.17  of  36  CFR 
part  9,  subpart  A,  Trinity  Mining  has 
filed  a  plan  of  operations  in  support  of 
proposed  mining  operations  on  lands 
embracing  the  Humbolt  Creek  placer 
claims  2AB,  3AB,  and  4AB  which  are 
located  within  Bering  Land  Bridge 
National  Preserve. 

ADDRESSES:  This  plan  is  available  for 
inspection  during  normal  business 
hours  at  the  following  location:  Alaska 
Regional  Office — Minerals  Management 
Division,  National  Park  Service,  2525 
Gambell  Street,  Anchorage,  Alaska 
99503-2892. 

FOR  FURTHER  MFORMATMM  CONTACT: 
Floyd  Sharrock  of  the  National  Park 
Service,  Minerals  Management  Division 
at  the  address  given  above;  telephone 
(907)  257-2626. 
John  M.  MorahsMl, 
Regional  Director. 

IFR  Doc  93-1717  Filed  1-22-93;  8:45  am) 
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Bureau  of  Reclamation 

Quartefly  Statue  Tabulation  of  Water 
Service  and  Repayment  Contract 
Negotiationa 

aGEMCY:  Bureau  of  Reclamation 
(Reclamation),  Interior. 
ACnOM:  Notice. 

StJMMARY:  Notice  is  hereby  given  of 
proposed  contractual  actions  pending 
through  March  1993.  This  notice  is  one 
of  a  variety  of  means  being  used  to 
inform  the  public  about  proposed 
contractual  actions  for  water  service  and 
repayment.  Additional  Reclamation 
announcements  of  individual 
repayment  and  water  service  contract 
actions  may  be  published  in  the  Federal 
Register  and  in  newspapers  of  general 
circulation  in  the  areas  determined  by 
Reclamation  to  be  affected  by  the 
proposed  action.  Announcements  may 
be  in  the  form  of  news  releases,  legal 
notices,  official  letters,  memorandums, 
or  other  forms  of  written  material. 
Meetings,  workshops,  and/or  hearings 
may  also  be  used,  as  appropriate,  to 
provide  local  publicity.  These  public 
participation  procedures  do  not  apply  to 
proposed  contracts  for  the  sale  of 
surplus  or  interim  irrigation  water  for  a 
term  of  1  year  or  less.  Either  of  the 
contracting  parties  may  invite  the  public 
to  observe  any  contact  proceedings.  All 
public  participation  procedures  will  be 
coordinated  with  those  involved  in 
complying  with  the  National 
Environmental  Policy  Act. 
AOO«ESSES:  The  identity  of  the 
approving  officer  and  other  information 
pertaining  to  a  specific  contract 
proposal  may  be  obtained  by  calling  or 
writing  the  appropriate  regional  office  at 
the  address  and  telephone  number  given 
for  each  region  in  the  supplementary 
information. 

FOR  FURTHER  ff^ORMATION  CONTACT:  Dick 
L.  Porter.  Chief,  Contracts  and 
Repayment  Division,  Bureau  of 
Reclamation.  1849  C  St.  NW.. 
Washington.  DC  20240;  telephone  202- 
208-3014. 

StiPfn^MENTARV  INFORMATION:  Pursuant 
to  section  226  of  the  Reclamation 
Reform  Act  of  1982  (96  Stat.  1273)  and 
section  43  CFR  426.20  of  the  rules  and 
regulations  published  in  48  PR  54785. 
December  6. 1983.  Reclamation  will 
publish  notice  of  proposed  or 
amendatory  repayment  contract  actions 
for  any  contract  for  the  delivery  of  water 
for  irrigation  or  other  uses  in 
newspapers  of  general  circulation  in  the 
aH^ected  area  at  least  60  days  prior  to 
contract  execution.  Pursuant  to  the 
"Final  Revised  Public  Participation 
Procedures"  for  water  service  and 


repayment  contract  negotiations, 
published  in  47  FR  7763.  February  22. 
1982.  a  tabulation  is  provided  below  of 
all  proposed  contractual  actions  in  each 
of  the  Gve  Reclamation  regions.  Each 
proposed  action  listed  is.  or  is  expected 
to  be.  in  some  stage  of  the  contract 
negotiation  process  during  January. 
February,  or  March  of  1993.  When 
contract  negotiations  are  completed,  and 
prior  to  execution,  each  proposed 
contract  form  must  be  approved  by  the 
Secretary,  or  pursuant  to  delegated  or 
redelegated  authority,  the  Commissioner 
or  Reclamation  or  one  of  the  Regional 
Directors.  In  some  instances, 
congressional  review  and  approval  of  a 
report,  water  rate,  or  other  terms  and 
conditions  of  the  contract  may  be 
involved. 

Public  participation  in  and  receipt  of 
comments  on  contract  proposals  will  be 
facilitated  by  adherence  to  the  following 
procedures: 

1.  Only  persons  authorized  to  act  on 
behalf  of  the  contracting  entities  may 
negotiate  the  terms  and  conditions  of  a 
specific  contract  proposal. 

2.  Advance  notice  of  meetings  or 
hearings  will  be  furnished  to  those 
parties  that  have  made  a  timely  written 
request  for  such  notice  to  the 
appropriate  regional  or  project  office  of 
Reclamation. 

3.  Written  correspondence  regarding 
proposed  contracts  may  be  made 
available  to  the  general  public  pursuant 
to  the  terms  and  procedures  of  the 
Freedom  of  Information  Act  (80  Stat. 
383).  as  amended. 

4.  Written  comments  on  a  proposed 
contract  or  contract  action  must  be 
submitted  to  the  appropriate 
Reclamation  officials  at  the  locations 
and  with  the  time  limits  set  forth  in  the 
advance  public  notices. 

5.  All  written  comments  received  and 
testimony  presented  at  any  public 
hearings  will  be  reviewed  and 
summarized  by  the  appropriate  regional 
office  for  use  by  the  contract  approving 
authority. 

6.  Copies  of  specific  proposed 
contracts  may  be  obtained  from  the 
appropriate  Regional  Director  or  his 
designated  public  contact  as  they 
became  available  for  review  and 
comment. 

7.  In  the  event  modifications  are  made 
in  the  form  of  a  proposed  contract,  the 
appropriate  Regional  Director  shall 
determine  whether  republication  of  the 
notice  and/or  extension  of  the  comment 
period  is  necessary. 

Factors  considered  in  making  such  a 
determination  shall  include,  but  are  not 
limited  to:  (i)  The  significance  of  the 
modification,  and  (ii)  the  degree  of 
public  interest  which  has  been 


expressed  over  the  course  of  the 
negotiations.  As  a  minimum,  the 
Regional  Director  shall  furnish  revised 
contracts  to  all  parties  who  requested 
the  contract  in  response  to  the  initial 
public  notice. 

Acronym  Definitions  Used  Herein 

(BCP)  Boulder  Canyon  Project 
(CAP)  Central  Arizona  Project 
(CUP)  Central  Utah  Project 
(CVP)  Central  Valley  Project 
(CRSP)  Colorado  River  Storage  Project 
(D&MC)  Drainage  and  Minor 

Construction 
(FR)  Federal  Register 
(IDD)  Irrigation  and  Drainage  District 
(ID)  Irrigation  District 
(M&I)  Municipal  and  Industrial 
(O&M)  Operation  and  Maintenance 
(P-SMBP)  Pick-Sloan  Missouri  Basin 

Program 
(Pub.  L.)  Public  Law 
(R&B)  Rehabilitation  and  Betterment 
(SRPA)  Small  Reclamation  Projects  Act 
(WCUA)  Water  Conservation  and 

Utilization  Act 
(WD)  Water  District 

Pacific  Northwest  Region:  Bureau  of 
Reclamation,  Box  043-550  West  Fort 
Street.  Boise.  Idaho  83724-0043. 
telephone  208-334-1894. 

1.  Cascade  Reservoir  Water  Users. 
Boise  Project.  Idaho:  Repayment 
contracts  for  irrigation  and  M&I  water; 
19.201  acre-feet  of  stored  water  in 
Cascade  Reservoir. 

2.  Individual  Irrigators.  M&I,  and 
Miscellaneous  Water  Users;  Columbia 
Basin,  Minidoka,  Umatilla,  and  Crooked 
River  Projects;  Idaho,  Montana,  Oregon, 
and  Washington:  Temporary  (interim) 
repayment  and  water  service  contracts 
for  surplus  project  water  for  irrigation  or 
M&I  use  to  provide  up  to  10.000  acre- 
feet  of  water  annually  for  terms  up  to  5 
years;  long-term  contracts  for  similar 
service  for  up  to  1.000  acre-feet  of  water 
annually. 

3.  Rogue  River  Basin  Water  Users. 
Rogue  River  Basin  Project,  Oregon: 
Water  service  contracts;  $5  per  acre-foot 
or  $50  minimum  per  annum  for  terms 
up  to  40  years. 

4.  Willamette  Basin  Water  Users. 
Willamette  Basin  Project.  Oregon:  Water 
service  contracts;  $1.75  per  acre-foot  or 
$50  minimum  per  annum  for  terms  up 
to  40  years. 

5.  North  Unit  ID.  Deschutes  Project. 
Oregon;  American  Falls  Reservoir 
District  Number  2,  Burgess  Canal 
Company,  Claric  and  Edwards  Canal  and 
Irrigation  Company,  Craig-Mattson 
Canal  Company,  Danksin  Ditch 
Company,  Enterprise  Canal  Company, 
Ltd.,  Farmers  Friend  Irrigation 
Company,  Ltd.,  Lenroot  Canal 
Company,  Liberty  Park  Canal  Company, 
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Long  Island  Irrigation  Company,  Parks, 
and  Lewisville  Irrigation  Company.  Ltd.. 
Parson  ENtch  Company,  Peoples  Canal 
and  Irrigation  Company,  Poplar  ID, 
Rigby  Canal  and  Irrigating  Company, 
Rudy  Irrigation  Canal  Company,  Ltd.. 
Wearyrick  Ditch  Company,  all  in  the 
Minidoka  Project,  Idaho;  Juniper  Flat  ID, 
Wapinitia  Project,  Oregon;  Roza  ID, 
Yakima  Project,  Washington: 
Amendatory  repayment  and  water 
service  contracts;  purpose  is  to  conform 
to  the  Reclamation  Reform  Act  of  1982 
(Pub.  L.  97-293). 

6.  Forty-four  Palisades  Reservoir 
Shareholders,  Minidoka  Project,  Idaho- 
Wyoming:  Contract  amendments  to 
extend  term  for  which  contract  water 
may  be  subleased  to  other  parties. 

7.  City  of  Cle  Elum,  Yakima  Project, 
Washington:  Amendatory  or 
replacement  M&I  water  service  contract: 
2,200  acre-feet  (1,350  gallons  per 
minute)  annually  for  a  term  of  up  to  40 
years, 

8.  Baker  Valley  ID.  Baker  Project. 
Oregon:  Irrigation  water  service  contract 
on  a  surplus  interruptible  basis  to  serve 
up  to  13,000  acres;  sale  of  excess 
capacity  in  Mason  Reservoir  (Phillips 
Lake)  for  a  term  of  up  to  40  years. 

9.  Palisades  Water  Users  Inc., 
Minidoka-Palisades  Project,  Idaho; 
Repayment  contract  for  additional  500 
acre-feet  of  storage  space  in  Palisades 
Reservoir. 

10.  Willow  Creek  Water  Users, 
Willow  Creek  Project,  Oregon: 
Repayment  or  water  service  contracts 
for  a  total  of  up  to  3,500  acre-feet  of 
storage  space  in  Willow  Creek 
Reservoir. 

11.  Five  Project  Spaceholders, 
Minidoka-Palisades  Project,  Idaho- 
Wyoming:  Contract  amendments  to 
provide  for  rental  of  water  to  third 
parties. 

12.  Bridgeport  ID,  Bridgeport, 
Washington:  Warren  Act  contract  for  the 
use  of  an  irrigation  outlet  in  Chief 
Joseph  Dam. 

13.  Hermiston  ED,  Umatilla  Project, 
Oregon:  Repayment  contract  for 
reimbursable  cost  of  dam  safety  repairs 
to  Cold  Springs  Dam. 

14.  Ochoco  ID  and  Various  Individual 
Spaceholders,  Crooked  River  Project, 
Oregon:  Repayment  contract  for 
reimbursable  cost  of  dam  safety  repairs 
to  Arthur  R.  Bowman  and  Ochoco 
Dams. 

15.  The  Dalles  ID,  The  Dalles  Project. 
Oregon:  SRPA  loan  repayment  contract: 
proposed  loan  obligation  of 
approximately  $2,000,000. 

16.  Oroville-Tonasket  ID,  Chief  Joseph 
Dam  Project.  Washington:  SRPA  loan 
repayment  contract;  $661,500  proposed 
loan  obligation. 


17.  State  of  Idaho.  Payette  Division  of 
the  Boise  Project.  Idaho:  Proposed 
repayment  contracts  with  the  State  of 
Idaho  for  the  sale  of  uncontracted  space 
in  Cascade  and  Deadwood  Reservoirs. 

18.  Sidney  Irrigation  Cooperative. 
Willamette  Basin  Project.  G^on: 
Irrigation  water  service  contract  for 
approximately  2,300  acre-feet;  $1.75  per 
acre-foot  for  a  term  of  up  to  40  years. 

19.  P.P.R.T.  Water  System,  Inc.,  Idaho: 
Amendatory  contract  to  defer  the  1992 
construction  installment  of  a  contract 
for  a  loan  to  construct  facilities 
authorized  pursuant  to  the  Emergency 
Drought  Act  of  1977. 

20.  Douglas  County,  Milltown  Hill 
Project,  Oregon:  SRPA  loan  repayment 
contract;  proposed  loan  obligation  of 
approximately  $24.5  million  and  grant 
of  approximately  $5.8  miUion. 

21.  Mitigation,  Inc.,  Palisades/Ririe 
Projects,  Idaho:  Contract  for  storage 
space  in  Palisades  and  Ririe  Reservoirs 
(18,900  and  80,500  acre- feet, 
respectively)  pursuant  to  section  5(a)  of 
the  Fort  Hall  Indian  Water  Rights  Act  of 
1990. 

22.  U.S.  Fish  and  WildHfe  Service, 
Boise  Project,  Idaho:  Irrigation  water 
service  contract  for  the  purchase  of 
approximately  200  acre-feet  of  storage 
space  annually  in  Anderson  Ranch 
Reservoir  for  a  40-year  period;  water  to 
be  used  on  crops  for  wildlife  mitigation 
purposes. 

23.  City  of  Madras  or  North.Unit  ID, 
Deschutes  Project,  Oregon:  Renewal  or 
replacement  of  municipal  water  service 
contract  for  approximately  125  acre-feet 
per  acre  annually  firom  the  project  water 
supply  for  a  40-year  period;  water  to  be 
used  for  lawn  watering  by  a  golf  course 
and  a  park. 

24.  Willamette  Basin  water  users, 
Willamette  Basin.  Project,  Oregon:  Add 
language  to  form  of  water  service 
contract  to  provide  for  periodic  reviews, 
with  adjustments  made  if  necessary,  to 
mitigate  for  impact  to  natural  resources. 

25.  Bitter  Root  ID,  Bitter  Root  Project. 
Montana:  Repayment  contract  for 
reimbursable  cost  of  dam  safety  repairs 
to  Como  Dam. 

26.  Gem  ID,  Owyhee  Project,  Oregon- 
Idaho:  Repayment  contract  for 
emergency  drought  loan  for  the 
reconstruction  of  a  pumping  plant 
utilizing  funds  appropriated  by  Pub.  L. 
102-27. 

27.  Vale  ID,  Vale  Project.  Oregon: 
Repayment  contract  for  emergency 
drought  loan  for  construction  of  water 
saving  measures,  including  the 
replacement  of  open  ditches  with  buried 
pipe,  utilizing  fiinds  appropriated  by 
Pub.  L.  102-27. 

28.  Willamette  Basin  water  users, 
Willamette  Basin  Project,  Oregon:  Two 


exchange  of  water  service  contracts 
totaling  up  to  225  acre-feet  of  water  for 
diversion  above  project  reservoirs. 

Mid-pacific  R^on:  Bureau  of 
Reclamation,  2800  Cottage  Way. 
Sacramento,  California  95825-1898, 
telephone  916-978-5030. 

1.  Tuolumne  Utility  District  (formerly 
Tuolumne  Regional  WD),  CVP, 
California:  Water  service  contract  for  up 
to  9,000  acre-feet  from  new  Melones 
Reservoir. 

2.  Irrigation  water  districts,  individual 
irrigators,  M&I  and  miscellaneous  water 
users,  California,  Oregon,  and  Nevada: 
Temporary  (interim)  water  service 
contracts  for  available  project  water  for 
fish  and  wildlife  purposes  providing  up 
to  10,000  acre-feet  of  water  annually  for 
terms  up  to  5  years;  long-term  contracts 
for  similar  service  for  up  to  1.000  acre- 
feet  annually. 

3.  Irrigation  water  districts,  individual 
irrigators,  miscellaneous  water  users, 
California,  Oregon,  and  Nevada: 
Temporary  Warren  Act  contracts  for  use 
of  project  facilities  for  terms  up  to  1 
year. 

4.  Friant  Division  Contractors,  CVP, 
California:  Renewal  of  existing  long- 
term  water  service  contracts  with 
contractors  on  the  Friant-Kem  and 
Madera  Canals  or  diverters  from 
Millerton  Reservoir;  most  contracts 
expire  1993-1997.  two  contracts  expire 
later;  water  quantities  in  existing 
contracts  range  fiism  1.200  to  175.440 
acre-feet.  These  contract  actions  will  be 
accomplished  through  3-year  interim 
contracts  with  subsequent  2-year 
interim  contracts  imtil  the  CVP 
Environmental  Impact  Statement  is 
completed  pursuant  to  Pub.  L  102-575. 

5.  Contra  Costa  WD,  CVP.  California: 
Amendatory  water  service  contract  to 
add  the  operation  of  the  Los  Vaqueros 
Project,  including  an  additional  point  of 
delivery;  the  amendment  will  also 
conform  the  contract  to  current 
Reclamation  policies,  including  the 
water  ratesettine  policy. 

6.  Redwood  Valley  County  WD, 
SRPA,  California:  District  is  considering 
restructuring  the  rejMyment  schedule 
pursuant  to  Pub.  L.  100-516  or 
prepaying  the  loan  at  a  discounted  rate 
pursuant  to  Pub.  L.  102-575. 

7.  Madera  ID,  Hidden  Unit,  CVP. 
California:  Renewal  of  existing  water 
service  contract  for  24,000  acre-feet  of 
water  which  expires  February  28, 1993. 
This  contract  action  will  be 
accomplished  through  a  3-year  interim 
contract  with  a  subsequent  2-year 
interim  contract  until  the  CVP 
Environmental  Impact  Statement  is 
completed  pursuant  to  Pub.  L  102-575. 

8.  Chowdiilla  WD,  Buchanan  Unit, 
CVP.  Cahfomia:  Renewal  of  existing 
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water  service  contract  for  24,000  acre- 
feet  of  watOT  wfaidi  expires  February  28, 
1993.  This  contract  action  will  be 
accomplished  throu^  a  3-year  interim 
contract  with  a  subrnquent  2-year 
interim  contract  until  the  CVP 
Environmental  Impact  Statement  is 
completed  pursuant  to  Pub.  L  102-575. 

9.  Truckee  Carson  ID,  Newlands 
Project,  Nevada:  New  rei>ayment 
contract  for  the  unpaid  construction 
cost  repayment  obligation  bom  the 
original  contract  which  was  terminated 
on  August  17. 1983  by  the  U.S.  District 
Ck>urt  in  Nevada. 

10.  San  Luis  WD,  CVP,  California: 
Amendatory  water  service  contract  to 
provide  that  the  District  pay  full  O&M 
rate  for  all  deliveries  resulting  firom  the 
Azhderian  Pumping  Plant  enlargement 
and  the  cost  of  service  rate  for  such 
deliveries  beginning  in  1996  and  each 
year  thereafter. 

11.  Delta  Mendota  Canal  Contractors, 
CVP,  California:  Renewal  of  existing 
long-term  water  service  contracts  with 
contractors  on  the  Delta-Mendota  Canal 
whose  contracts  expire  in  1994-2003; 
water  quantities  in  existing  contracts 
range  from  70  to  50,000  acre-feet  These 
contract  actions  will  be  accomplished 
through  3-year  interim  contracts  with 
subsequent  2-year  interim  contracts 
until  the  CVP  Environmental  Impact 
Statement  is  OHnpleted  pursuant  to  Pub. 
L  102-575. 

12.  City  of  Redding,  CVP.  California: 
Amendment  to  Contract  No.  14-06- 
200-5272A  to  add  point  of  diversion  on 
turnout,  Spring  Creek  Power  Conduit,  to 
facilitate  proposed  water  treatment 
plant  for  Budceye  service  area. 

13.  U.S.  Department  of  Veteran 
Affairs,  CVP.  California:  Long-term 
contract  for  M&I  water  purposes  in 
support  of  the  new  San  Joaquin  Valley 
National  Cemetery  near  Santa  Nella. 
CaUfomia. 

14.  Century  Randi  Water  Company. 
Ina,  CVP,  California:  Long-term 
exchange  contract  for  M&I.  less  than  100 
acre-feet;  Stony  Creek  Watershed  above 
Black  Butte  Dam. 

15.  State  of  California,  Department  of 
Forestry,  CVP.  California:  Water  right 
exchange  agreement,  less  than  100  acr»- 
feet.  above  Black  Butte  Dam. 

16.  San  Luis  WD.  CVP,  California: 
Amendment  to  Contract  No.  14-06- 
200-7773A  to  include  assigned  lands 
and  allocated  share  of  CVP  water  supply 
to  San  Luis  WD  from  Romero  WD  and 
comply  with  Pub.  L.  102-575. 

17.  Romero  WD.  CVP.  CalifDmia: 
Amendment  to  Contrtct  Na  14-06- 
200-7758  to  assign  lands  and  allocated 
share  of  CVP  water  supply  to  San  Luis 
WD  and  comply  with  Pub.  L  102-575. 


18.  IDs  and  similar  water  user  entities, 
CVP,  California:  Amendatory  water 
service  contracts;  to  change  the 
definition  of  "jrear"  to  conform  to  the 
standard  CVP  water  year  of  March  1 
through  the  end  of  February. 

19.  Sacramento  River  water  rights 
settlement  contractors,  CVP,  California: 
Contract  amendment  for  assignment 
under  voluntary  land  owner^p 
transfers  to  provide  for  the  current  CVP 
water  rates  and  update  standard 
contract  articles. 

20.  Sierra  Pacific  Power  Company  and 
Pyramid  Lake  Tribe,  Washoe  and 
Truckee-Storage  Projects.  Nevada  and 
CaUfomia:  Interim  contract,  authorized 
under  Pub.  L.  101-618,  to  convey  and/ 
or  store  non-project  water  in  project 
facilities. 

21.  Naval  Air  Station  and  Truckee 
Carson  ID,  Newlands  Project,  Nevada: 
Amend  water  service  Agreement  Na 
14-06-400-1024  for  the  use  of  project 
water  on  Naval  Air  Station  land. 

22.  Del  Puerto  WD,  CVP.  California: 
Amend  water  service  Contract  No.  14- 
06-200-922  to  include  M&I  use. 

23.  El  Dorado  County  Water  Agency, 
San  Juan  Suburban  WD,  and 
Sacramento  County  Water  Agency,  CVP, 
California:  M&I  water  service  contract  to 
supplement  existing  water  supply: 
15.000  acre-feet  for  El  Dorado  County 
Water  Agency,  13,000  acre- feet  for  San 
Juan  Suburban  WD,  and  22.000  acre-feet 
for  Sacramento  County  Water  Agency. 

24.  Non-Federal  entity.  CVP. 
California:  Cost-sharing  agreement  with 
a  yet  to  be  determined  non-Federal 
entity  for  the  Folsom  Dam  and  Reservoir 
reoperation. 

25.  Central  Coast  Water  Authority. 
Cachuma  Project,  California:  Long-term 
40  year  Warren  Act  contract  for  use  of 
Cachuma  Project  facilities  when  excess 
capacity  exists.  A  total  of  13,750  acre- 
feet  of  water  per  year  from  the  California 
State  Water  Project  will  be  made 
available  under  a  Warren  Act  contract  to 
users  along  the  South  Coast  of 
California. 

26.  Pershing  County  Water 
Conservation  District,  Humboldt  Project, 
Nevada:  Safety  of  Dams  repayment 
contract  for  modification  of  Rye  Patch 
Dam;  reimbursable  obligation  of  the 
District  approximately  $750,000. 

27.  California  Department  of  Fish  and 
Came,  CVP,  California:  Renewal  of 
existing  long-term  agreement  for 
furnishing  water  for  Rsh  hatchery 
purposes. 

28.  Widren  WD.  CVP,  California: 
Amend  watw  service  Contract  No.  14- 
06-200-8018  to  include  M&I  use  and 
conform  to  Pub.  L.  102-575  and  assign 
water  supply  to  Qty  of  Tracy. 


29.  Sierra  PaciRc  Power  Company, 
Truckee-Storage  Project.  Nevada  and 
Cahfomia:  Pursuant  to  Public  Law  406 
and  102-250.  long-term  Warren  Act 
contract  for  use  of  Federal  reservoirs. 

30.  Coming  Canal,  Tehama-Colusa 
Canal,  and  Cross  Valley  Canal;  CVP; 
Cahfomia:  Renewal  of  existing  long- 
term  water  service  contracts  with 
contractors  on  the  Canals,  whose 
contracts  expire  in  1995;  water 
quantities  in  existing  contracts  range 
from  400  to  62,200  acre-feet.  These 
contract  actions  will  be  accomplished 
through  3-year  interim  contracts  with 
subsequent  2-year  interim  contracts 
until  the  CVP  Environmental  Impact 
Statement  is  completed  pursuant  to  Pub. 
L.  102-575. 

31.  Bella  Vista  WD,  CVP,  California: 
Renewal  of  existing  long-term  water 
service  contract  which  expires 
December  31, 1994;  water  quantity  in 
existing  contract  is  24,000  acre-fleet. 
This  contract  action  will  be 
accomplished  through  a  3-year  interim 
contract  with  a  subsequent  2-year 
interim  contract  until  the  CVP 
Environmental  Impact  Statement  is 
completed  pursuant  to  Pub.  L.  102-575. 

32.  Clear  Creek  Community  Service 
District,  CVP,  California:  Renewal  of 
existing  long-term  water  service  contract 
which  expires  December  31, 1994;  water 
quantity  in  existing  contract  is  15,300 
acre-feet.  This  contract  action  will  be 
accomplished  through  a  3-year  interim 
contract  with  a  subsequent  2-year 
interim  contract  until  the  CVP 
Environmental  Impact  Statement  is 
completed  pursuant  to  Pub.  L.  102-575. 

33.  Gateway  WD.  CVP.  Califomia: 
Assign  twelve  Delta-Mendota  Canal 
water  service  contracts  into  1-entity  to 
be  renamed  Gateway  WD  for 
administration  and  operation  purposes. 

34.  U.S.  Fish  and  Wildlife  Service, 
Cahfomia  Department  of  Fish  and 
Game,  Grassland  WD;  CVP:  Califomia: 
Water  service  contracts  to  provide  Level 
n  water  supplies  for  refuges  within  the 
CVP  pursuant  to  Pub.  L  102-575; 
exchange  agreements  and  wheeling 
contracts  to  deliver  some  of  the 
increased  refuge  water  supplies;  water 
to  be  contracted  for  is  approximately 
416.000  acre-feet 

35.  Monterey  County  Water  Resources 
Agency,  Castroville  Irrigation  Water 
Supply  Project,  SRPA,  Califomia:  Loan 
repayment  contract  in  the  amount  of 
$32,600,000  to  construct  an  irrigation 
distribution  system  to  reduce  sea  water 
intrusion  in  the  ground  water  aquifers. 

36.  Monterey  Regional  Water 
Pollution  Control  Agency.  Water 
Reclamation  Facility  for  Crop  Irrigation 
Project.  SRPA.  Califomia:  Loan 
repayment  contract  in  the  amount  of 
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$20,544,400  to  reduce  sea  water 
intrusion  in  the  ground  water  aquifers. 

Lower  Colorado  Region:  Bureau  of 
Reclamation,  P.O.  Box  61470  (Nevada 
Highway  and  Park  Street),  Boulder  Qty, 
Nevada  8900&-1470,  telephone  702- 
293-8536. 

1.  Agricultural  and  M&I  water  users, 
CAP,  Arizona:  Water  service 
subcontracts  for  percentages  of  available 
supply  for  irrigation  entities  and  up  to 
640,000  acre-feet  per  year  for  M&I  use. 

2.  Central  Arizona  Water 
Conservation  District  and  The 
Metropolitan  WD  of  Southern 
California,  CAP/BCP,  Arizona/ 
California:  Agreement  for  a 
demonstration  project  on  underground 
storage  of  Colorado  River  Water  in 
Arizona  of  up  to  100,000  acre-feet. 

3.  Southern  Arizona  Water  Rights 
Settlement  Act:  Sale  of  up  to  28,200 
acre-feet  per  year  of  municipal  effluent 
to  the  City  of  Tucson,  Arizona. 

4.  Milton  and  Jean  Phillips,  Kenneth 
or  Ann  Easterday,  Robert  E.  Harp, 
Cameron  Brothers  Construction  Co., 
Ogram  Farms,  Bruce  Church,  hic. 
Stephen  Sturges,  Sunkist  Growers,  Inc., 
Clayton  Farms,  BCP,  Arizona:  Water 
service  contracts,  as  recommended  by 
Arizona  Department  of  Water  Resources, 
with  agricultural  entities  located  near 
the  Colorado  River  for  up  to  an 
additional  20,424  acre-feet  per  year 
total. 

5.  Arizona  State  Land  Department, 
State  of  Arizona,  BCP,  Arizona:  Contract 
for  6,292  acre-feet  per  year  of  Colorado 
River  water  for  agricultural  use  and 
related  purposes  on  State-owned  land. 

6.  Armon  Curtis,  Arlin  Dulin,  Jacy 
Rayner,  Glen  Curtis,  Jamar  Produce 
Corporation,  and  Ansel  T.  Hall,  BCP, 
Arizona:  Water  service  contracts; 
purpose  is  to  amend  their  contracts  to 
exempt  them  fix)m  the  Reclamation 
Reform  Act  of  1982  (Pub.  L.  97-273). 

7.  Indian  and  non-Indian  agricultural 
and  M&I  water  users,  CAP,  Arizona: 
New  and  amendatory  contracts  for 
repayment  of  Federal  expenditures  for 
construction  of  distribution  systems. 

8.  Imperial  ID,  Lower  Colorado  Water 
Supply  Project,  California:  Contract 
providing  for  O&M  of  the  project  well 
fleld. 

9.  Lower  Colorado  Water  Supply 
Project,  California:  Water  service  and 
repayment  contracts  with 
nonagricultural  users  in  California 
adjacent  to  the  Colorado  River  for  an 
aggregate  consumptive  use  of  up  to 
10,000  acre-feet  of  Colorado  River  water 
per  year  in  exchange  for  an  equivalent 
amount  of  water  to  be  pumped  into  the 
Ail-American  Canal  firom  a  well  Held  to 
be  constructed  adjacent  to  the  canal. 


10.  County  of  San  Bernardino,  San 
Sevaine  Creek  Water  Project,  SRPA, 
Cahfomia:  Repayment  contract  for  a 
$32.6  million  loan. 

11.  Tohono  O'odham  Nation,  SRPA, 
Arizona:  Repayment  contract  for  a  $7.3 
million  loan  for  the  Schuk  Toak  District. 

12.  Bullhead  Qty,  Consolidated  Water 
Co.,  Lake  Havasu  City,  Havasu  Water 
Co.,  Quartzsite,  McAllister  Subdivision, 
City  of  Parker,  Marble  Canyon,  and 
Arizona  State  Land  Dep>artment,  BCP, 
Arizona:  Contracts  for  additional  M&I 
allocations  of  Colorado  River  water  to 
entities  located  along  the  Colorado  River 
in  Arizona  for  up  to  15,146  acre-feet  per 
year  as  recommended  by  the  Arizona 
Department  of  Water  Resources. 

13.  National  Park  Service  for  Lake 
Mead  National  Recreation  Area, 
Supreme  Court  Decree  in  Arizona  v. 
California,  and  BCP  in  Arizona  and 
Nevada:  Memorandum  of 
Understanding  for  delivery  of  Colorado 
River  water  for  the  National  Park 
Service's  Federal  Establishment  present 
perfected  right  of  500  acre-feet  of 
diversions  annually,  and  the  National 
Park  Service's  Federal  Establishment 
perfected  right  pursuant  to  Executive 
Order  No.  5125  (April  25,  1930). 

14.  Imperial  ID  and/or  The 
Metropolitan  WD  of  Southern 
California,  BCP,  California:  Construction 
and  funding  contract  to  conserve  water 
along  a  portion  of  the  All-American 
Canal  in  accordance  with  title  n  of  the 
All-American  Canal  Lining  Act,  dated 
January  25, 1988. 

15.  Owchella  Valley  WD  and/or  The 
Metropolitan  WD  of  Southern 
California,  BCP,  California:  Construction 
and  funding  contract  to  conserve  water 
along  a  portion  of  the  Coachella  Branch 
of  the  All-American  Canal  in 
accordance  with  title  n  of  the  All- 
American  Canal  Lining  Act,  dated 
January  25, 1988. 

16.  Elsinore  Valley  Municipal  WD, 
Temescal  Valley  Project,  SRPA, 
California:  Repayment  contract  for  a 
$22.3  milHon  loan. 

17.  Mohave  Valley  ID,  BCP,  Arizona: 
Amendment  of  current  contract  for 
additional  Colorado  River  water,  change 
in  service  areas,  diversion  points,  and 
RRA  exemption. 

18.  Miscellaneous  present  perfected 
rights  entitlement  holders,  BCP,  Arizona 
and  California:  Contracts  for 
entitlements  of  Colorado  River  water  as 
decreed  by  the  U.S.  Supreme  Court  in 
Arizona  v.  California,  as  supplemented 
or  amended,  and  as  required  by  section 
5  of  the  BCP.  Miscellaneous  present 
perfected  rights  holders  are  listed  in  the 
Arizona  v.  California  settlement. 

19.  Federal  ^tablishment  present 
perfected  rights  entitlement  holders: 


Individual  contracts  for  administration 
of  Colorado  River  water  entitlements  of 
the  Colorado  River,  Fort  Mojave, 
Quechan,  and  Cocopah  Indian  Tribes. 

20.  Yuma  County  Water  Users' 
Association,  Yuma  Project,  Arizona: 
Contract  to  enable  the  Association  to 
administer  non-irrigation  water  within 
its  service  area. 

21.  Qty  of  Yuma,  BCP,  Arizona: 
Amendment  to  Contract  No.  14-067-W- 
106  to  add  additional  points  of 
diversion. 

22.  Imperial  ID  and  The  Metropolitan 
WD  of  Southern  CaUfomia,  BCP, 
California:  Temporary  contract  to  store 
approximately  200,000  acre-feet  of 
water  that  is  expected  to  be  saved  over 
a  2-year  period  under  a  test  water 
savings  program  that  involves  land 
fallowing  and  a  modified  irrigation  plan 
for  alfalfa. 

23.  Crystal  Beach  Water  Conservation 
District,  BCP,  Arizona:  Contract  for 
delivery  of  132  acre- feet  per  year  of 
Colorado  River  water  for  domestic  use, 
as  recommended  by  the  Arizona 
Department  of  Water  Resources. 

24.  Southern  Nevada  Water  Authority, 
BCP,  Nevada:  Assignment  of  a  portion 
of  the  Colorado  River  Commission's 
entitlement  to  the  Southern  Nevada 
Water  Authority.  Revision  of  water 
delivery  contracts  concerning  points  of 
diversion  and  delivery  with  the  Cities  of 
Henderson  and  Boulder  City,  Big  Bend 
WD,  and  the  Colorado  River 
Commission  regarding  the  Robert  B. 
Griffith  Water  Project. 

25.  HoHoKam  ID;  Central  Arizona 
Water  Conservation  District;  and  the 
Cities  of  Chandler,  Glendale,  Mesa, 
Phoenix,  Scottsdale,  and  Tempe;  CAP; 
Arizona:  Principles  of  agreement  to 
provide  the  cities  with  Cliff  Dam 
replacement  water  and  repayment  of 
HoHoKam  ID  Federal  indebtedness. 

26.  Marble  Canyon,  BCP,  Arizona: 
Contract  for  delivery  of  70  acre-feet  per 
year  of  Colorado  River  water  for  M&I 
use,  as  recommended  by  the  Arizona 
Def>artment  of  Water  Resources. 

27.  Gila  River  Farms,  SRPA,  Arizona: 
Amendatory  contract  to  reschedule  May 
1, 1990  payment  over  the  remaining 
repayment  petiod. 

28.  Fort  McDowell  Indian 
Community,  CAP,  Arizona:  Amendatory 
contract  to  extend  the  term  of  the 
Community's  CAP  water  service 
contract  and  to  allow  the  Community  to 
lease  its  CAP  water  for  ofl'-reservation 
uses  pursuant  to  the  Fort  McDowell 
Indian  Community  Water  Rights 
Settlement  Act  of  1990. 

Upper  Colorado  Region:  Bureau  of 
Reclamation,  P.O.  Box  11568,  (125 
South  State  Street),  Salt  Lake  City,  Utah 
84147,  telephone  801-524-5435. 


eoio 
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1.  Individual  irrigators,  M&I.  and 
miKsllaneous  water  users,  Utah, 
Wyoming.  Colorado,  and  New  Mexico: 
Temporary  (interim)  water  service 
contracts  for  surplus  project  water  for 
irrigation  or  M&I  use  to  provide  up  to 
10,000  acre-feet  of  water  annually  for 
terms  up  to  5  years;  long-term  contracts 
for  similar  service  for  up  to  1,000  acre- 
feet  of  water  annually. 

(a)  The  Benevolent  and  Protective 
Order  of  the  Elks,  Lodge  No.  1747, 
Farmington,  New  Mexico:  Navap 
Reservoir  water  service  contract:  20 
acre-feet  per  year  for  municipal  use: 
contract  term  for  40  years  for  execution. 

2.  Southern  Ute  Indian  Tribe,  Animas- 
La  Plata  Pro)ect.  Colorado:  Repayment 
contract  for  26,500  acre-faet  per  year  for 
M&I  use  and  2.600  acre-feet  per  year  for 
irrigation  use  in  Phase  One  and  700 
acre-feet  in  Phase  Two;  contract  terms  to 
be  consistent  with  binding  cost  sharing 
agreement  and  water  rights  settlement 
agreement. 

3.  Ute  Mountain  Ute  Tribe,  Animas-La 
Plata  Project,  Colorado  and  New 
Mexico:  Repayment  contract;  6,000  acre- 
feet  per  year  for  M&I  use  in  Colorado; 
26,400  acre-feet  per  year  for  irrigation 
use  in  Colorado;  900  acre- feet  per  year 
for  irrigation  use  in  New  Mexico; 
contract  terms  to  be  consistent  with 
binding  cost  sharing  agreement  and 
water  rights  settlement  agreement. 

4.  Navajo  Indian  Tribe.  Animas-La 
Plata  Project,  New  Mexico:  Repayment 
contract  for  76,600  a€n«-feet  per  year  for 
M&I  use. 

5.  La  Plata  Conservancy  District, 
Animas-La  Plata  Project,  New  Mexico: 
Repayment  contract  for  9,900  acre-feet 
per  year  for  irrigation  use. 

6.  Vermejo  Conservancy  District. 
Vermejo  Projeci,  New  Mexico: 
Amendatory  contract  to  relieve  the 
district  of  further  repayment  obligation, 
presently  exceeding  $2  million, 
pursuant  to  Pub.  L.  96-550. 

7.  San  )uan  Pueblo,  San  Juan-Chama 
Project,  New  Mexico:  Repayment 
contract  for  up  to  2,000  acre-feet  of 
project  water  for  irrigation  purposes. 

8.  City  of  El  Paso,  Rio  Grande  Project, 
Texas  and  New  Mexico:  Amendment  to 
the  1941  and  1962  contracts  to  expand 
acreage  owned  by  the  City  to  3,000 
acres:  extend  terms  of  water  rights 
assignments  from  25  years  to  75  years; 
and  allow  assignments  outside  City 
limits  under  authority  of  the  Public 
Service  Board. 

9.  Mancos  Water  Conservancy 
District,  Mancos  Project.  Colorado: 
Amend;»tnry  contract  to  remove  contract 
restrictions  that  prevent  the  Mancos 
Water  Conservancy  District  from 
developing  hydropower  on  the  Mancos 
Project. 


10.  The  National  Park  Service.  Bureau 
of  Land  Management,  Colorado  Water 
Conservation  Board,  Wayne  N.  Aspinall 
Unit,  CRSP,  Colorado:  Contract  for 
between  180,000  to  740,000  acre-fiaet  of 
project  water  to  provide  speciHc  river- 
flow  {Mttems  in  the  Gunnison  River 
through  the  Black  Canyon  of  the 
Gunnison  National  Monument. 

11.  Upper  Gunnison  River  Water 
Conservancy  District,  Wayne  N. 
Aspinall  Unit,  CRSP,  Colorado:  Water 
service  contract  for  500  acre-feet  for  1 
year  for  municipal  and  domestic  use. 

12.  Upper  Gunnison  River  Water 
Conservancy  District,  Wayne  N.  Aspinal 
Unit,  CRSP,  Colorado:  Substitute  supply 
plan  for  the  administration  of  the 
Gunnison  River. 

13.  Collbran  Conservancy  District, 
Collbran  Project,  Colorado:  Amendatory 
contract  defining  priority  of  use  of 
project  water. 

14.  U.S.  Fish  and  WildUfe  Service, 
North  Fork  Water  Conservancy  District, 
Paonia  Project,  Colorado:  Contract  for 
releases  to  support  endangered  fish  in 
the  Gunnison  and  Colorado  Rivers; 
water  available  for  releases  will  come 
from  reserve  capacity  held  by 
Reclamation  as  a  sediment  pool, 
estimated  to  be  1,800  acre-feet  annually; 
contract  will  define  the  terms  and 
conditions  associated  with  delivery  of 
this  water. 

15.  Rio  Grande  Water  Conservation 
District.  Closed  Basin  Division,  San  Luis 
Valley  Project.  Colorado:  Water  service 
contract  for  furnishing  priority  4  water 
to  third  parties;  contract  will  allow 
District  to  market  priority  water,  when 
available,  for  agricultural,  municipal 
and/or  industrial  use. 

16.  Bridger  Valley  Water  Conservancy 
District,  Lyman  Project,  Wyoming: 
Repayment  contract  under  safety  of 
dams  program  for  the  repair  of  Meeks 
Cabin  Dam. 

Great  Plains  Region:  Bureau  of 
Reclamation.  P.O.  Box  36900,  Federal 
Building,  316  North  26th  Street, 
Billings,  Montana  59107-6900. 
telephone  406-657-6413. 

1.  Individual  irrigators,  M&I,  and 
miscellaneous  water  users;  Montana, 
Wyoming,  North  Dakota,  South  Dakota, 
Colorado,  Kansas,  Nebraska,  Oklahoma, 
and  Texas;  Temporary  (Interim)  water 
service  contract  for  surplus  project 
water  for  irrigation  or  M&I  use  to 
provide  up  to  10.000  acre-feet  of  water 
annually  for  terms  up  to  5-years;  long- 
term  contracts  for  similar  service  for  up 
to  1,000  acre-feet  of  water  annually. 

2.  Fort  Shaw  ID,  Sun  River  Project, 
Montana:  R&B  loan  repayment  contract: 
up  to  $1.5  million. 

3.  Green  Mountain  Reservoir, 
Colorado-Big  Thompson  Project, 


Colorado:  Water  service  contracts; 
contract  negotiations  for  sale  of  water 
from  the  mariietable  yield  to  water  users 
within  the  Colorado  River  Basin  of 
Western  Colorado. 

4.  Ruedi  Reservoir,  Fryingpan- 
Arkansas  Project,  Colorado:  Water 
service  contracts;  proposed  second 
round  contract  negotiations  for  sale  of 
agricultural,  municipal,  domestic,  and 
industrial  water  from  the  regulatory 
capacity  of  Ruedi  Reservoir. 

5.  Cedar  Bluff  ID  No.  6,  Cedar  Bluff 
Unit,  P-SMBP.  Kansas:  In  accordance 
with  Section  901  of  Pub.  L.  102-575, 
106  Stat.  4600,  terminate  the  Cedar  Bluff 
Irrigation  District's  repayment  contract 
and  transfer  use  of  the  District's  portion 
of  the  reservoir  storage  capacity  to  the 
State  of  Kansas  for  fish,  wildlife, 
recreation,  and  other  purposes. 

6.  Garrison  Diversion  Unit,  P-SMBP, 
North  Dakota:  Renegotiation  of  the 
master  repayment  contract  with 
Garrison  Diversion  Conservancy  District 
of  conform  with  the  Garrison  Diversion 
Unit  Reformulation  Act  of  1986; 
negotiation  of  repayment  contracts  with 
irrigators  and  M&I  users. 

7.  Com  Creek  ID,  Glendo  Unit,  P- 
SMBP,  Wyoming:  Repayment  contract 
for  10,350  acre-feet  of  supplemental 
irrigation  water  from  Glendo  Reservoir. 

8.  East  Bench  ID,  East  Bench  Unit,  P- 
SMBP.  Montana:  D&MC  contract  for 
$300,000  for  minor  con.struction  work 
over  a  10-year  period. 

9.  Foss  Reservoir  Master  Conservancy 
District,  Washita  Basin  Project, 
Oklahoma:  Amendatory  repayment 
contract  for  remedial  work. 

10.  Arbuckle  Master  Conservancy 
District,  Arbuckle  Project,  Oklahoma: 
Contract  for  the  repayment  of  costs  of 
the  construction  of  the  Sulphur, 
Oklahoma,  pipeline  and  pumping  plant 
(if  constructed). 

11.  Chinook  Water  Users  Association, 
Milk  River  Project,  Montana:  SRPA 
contract  for  loan  of  up  to  $6,000,000  for 
improvements  to  the  Association's 
water  conveyance  system. 

12.  Midvale  ID.  Riverton  Unit,  P- 
SMBP.  Wyoming:  Long-term  contract  for 
water  service  from  Boysen  Reservoir. 

13.  Tom  Green-County  Water  Control 
and  Improvement  District  No.  1,  San 
Angelo  Project.  Texas:  Contingent  upon 
passage  of  authorizing  legislation, 
negotiate  amendator>'  contract  to 
increase  irrigable  acreage  within  the 
project. 

14.  Palmetto  Bend  Project,  Texas: 
Amendment  of  the  tripartite  contract 
among  the  United  States,  the  Lavaca- 
Navidad  River  Authority  and  the  Texas 
Water  Development  Board  to  transfer 
the  Board's  remaining  repayment 
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obligaticn  mad  intanct  ia  the  Pahnetto 
Bend  Project  to  the  Authority. 

15.  Canadian  River  Municipal  Water 
Authority,  Canadian  River  Prt^ect, 
Texas:  Amendatory  ccmtract  to  reflect 
credit  for  project  lands  traxuferred  to  the 
National  Park  Service  under  Pub.  L. 
101-628  for  the  Lake  Meredith  National 
Recreation  Area. 

16.  Lakeview  ID,  Shoshone  Project. 
Wyoming:  New  long-term  water  service 
contract  for  up  to  3,200  acre- fleet  of  firm 
water  supply  annually  and  up  to  11,800 
acre-feet  of  interim  water  from  Bufblo 
Bill  Reservoir. 

17.  Hidalgo  County  ID  No.  6.  Texas: 
SRPA  contract  for  a  20-year  loan  for  up 
to  $5,712,900  to  rehabilitate  the 
District's  irrigation  facilities. 

la  Chy  of  Rapid  Qty  and  Rapid 
Valley  Water  Conservancy  District, 
Rapid  Valley  Unit,  P-SMBP,  South 
D^Lota:  Contract  renewal  for  up  to 
55,000  acre-ii9et  of  storage  capacity  in 
Pactola  Reservoir. 

19.  City  of  Aurora,  Fryingpan- 
Arkansas  Project,  Colorado:  Long-term 
carriage  contract  for  up  to  1,000  acre- 
feet  of  M&I  conveyance  capacity  in  the 
Fryingpan-Arkansas  Project  facilities. 

20.  Thirty  Mile  Canal  Company, 
Nebraska:  SRPA  contract  for  a  loan  of 
$2,264,000  to  reline  the  main  canal, 
replace  open  laterals  with  buried  pipe, 
and  replace  bridges. 

21.  City  of  Estes  Park.  Colorado-Big 
Thompson  Project,  Colorado: 
Modifioation  of  water  service  contract  to 
change  point  of  diversion  and  other 
administrative  revisions. 

22.  City  of  Loveland,  Colorado-Big 
Thompson  Project,  Colorado:  Long-term 
MftI  conveyance  contract  for 
conveyance  of  up  to  12.000  acre-feet  of 
city-owned  water  annually  through 
Federal  project  facilities. 

23.  Belle  Fourche  ID,  Belle  Fourche 
Unit,  P-SMBP.  South  Dakota: 
Amendment  to  D&MC  contract  to 
extend  work  through  1995  and  provide 
an  additional  $1  million  to  complete  the 
work. 

24.  North  Platte  Project  and  Giendo 
Unit.  P-SMBP,  Wyoming  and  Nebraska 
contractors:  Repayment  contracts  under 
safety  of  dams  program  for  the 
modification  of  Pathfinder,  Guernsey, 
and  Clendo  Dams. 

25.  State  of  Colorado,  Armel  Unit.  P- 
SMBP,  Colorado:  Repayment  contract 
under  safety  of  dams  program  for  the 
modification  of  Bonny  Dam. 

26.  Bostwick  ID  ana  Kansas-Bostwick 
ID,  P-SMBP.  Kansas  and  Nebraska: 
Renewal  of  existing  water  service  and 
repayment  contracts  for  irrigation  water 
supplies. 

27.  Mountain  Park  Mastw 
Conservancy  District,  Mountain  Park 


Project,  Ofclfthonie:  Id  accordance  widi 
section  3102  of  Pub.  L.  102-575. 106 
Stat.  4600,  araeed  the  District's  contract 
to  reflect  a  discounted  prepayment  of 
the  City  of  Frederick's  oblation  ior  the 
reimbiifsri>Ie  costs  of  its  M&l  water 
supply. 

28.  Northern  Cheyenne  Indian 
Reservation.  Montana:  In  accordance 
with  section  9  of  the  Northern  CheyMine 
Reserved  Water  Rights  Settlement  Act  of 
1992,  the  U.S.  and  the  Northern 
Cheyenne  Indian  Tribe  are  proposing  to 
contract  for  30,000  acre-feet  per  year  of 
stored  Vrater  &om  Bighorn  Reservoir. 
Yellowtail  Unit,  Lower  Bighorn 
Division.  P-SMBP,  in  Montana.  The 
Tribe  will  pay  the  U.&  btOh  capital  and 
O&Kf  costs  associated  with  each  acre- 
foot  o<  water  the  Tribe  sells  from  this 
storage  for  M&I  purposes. 

Dated:  January  15, 1993. 
J.  Austin  B«rke, 
Assistant  Commissioner. 
(PR  Doc  93-1742  Filed  l-22-«3;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

Pnve«tlga«ofi  337-TA-33q 

Twin  Pak,  Inc.,  MtHM  Dctermbiation 
Terminating  Respondent  on  the  Basia 
of  Setttement  Agraemanl 

In  the  matter  oL  Certain  Bulk  Bags  and 
Process  For  Making  Same. 

AGENCY:  U.S.  International  Trade 
Commission.  s 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  from  the  presiding  officer 
in  the  above  captioned  investigation 
terminating  the  following  respondents 
on  the  basis  of  a  settlement  agreement: 
Twin  Pak,  Inc. 

SUPPl^MENTARY  INFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C  1337).  Under  the 
Commission's  rules,  the  presiding 
o^icer's  initial  determination  wiU 
become  the  determination  of  the 
Commission  thirty  (30)  days  afier  the 
date  of  its  service  up>on  the  parties, 
unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  January  15. 1993. 

Copies  of  the  initial  determination, 
the  settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
coimection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretly.  U.S. 


Intamatkaial  Trade  Commisiion.  500  E 
Street.  SW.,  Washington.  DC  2043ft, 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
informatioa  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  tenninal  on  (202) 
205-lBlO. 

WWTIfcN  COMMENT n;  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436,  no 
later  than  10  day^  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereoO  to  the  CommissioR 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  fuH 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  wrill  either 
accept  the  submission  in  confidence  or 
return  it 

FOR  FtlRTNER  MFOfMATKM  COKTACT: 
Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission. 
Telephone  (202)  205-1802. 

By  order  of  the  Commitgioo. 

Issued:  January  15. 1993. 
Paul  R.  BaHos. 
Acting  Secretary. 
iFR  Doc  93-1609  Rled  1-22-93;  •:45  ami 

BttJJNQ  COOe  7020-(B-« 

[Investigation  337-TA-338) 

Fib-Pak,  Inc.;  Initial  Determination 
Terminating  Resportdenl  on  the  Baaia 
of  Settlement  Agreement 

In  the  maUer  of:  Certain  Bulk  Bags  and 
Process  for  Making  Same. 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Notice  is  hereby  given  that  the 
Commission  has  received  an  initial 
determination  fix)m  the  presiding  officer 
in  the  above  captioned  investigation 
terminating  the  following  respondents 
on  the  basis  of  a  settlement  agreement: 
Fib-Pak,  Ina 

SUPPLEMENTARY  MFORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Conmiission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 


6012 


Federal  Register  /  Vol.  58,  No.  14  /  Monday.  January  25.  1993  /  Notices 


unless  the  Commission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  January  15,  1993. 

Copies  of  the  initial  determination, 
the  settlement  agreement,  and  all  other 
nonconHdential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  ofRcial 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW..  Washington,  DC  20436, 
telephone  (202)  205-2000.  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

WRITTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436,  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  document 
(or  portions  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Ruby  J.  Dionne,  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
Telephone  (202)  205-1802. 

By  order  of  the  Conunission. 

Issued:  January  IS,  1993. 
Paul  R.  Bardos, 
Acting  Secretary. 
|FR  Doc.  93-1608  Filed  1-22-93;  8:45  amj 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  January  11, 1993,  a 
proposed  consent  decree  in  United 
States  V.  Alcan  Aluminum  Corporation. 
Civil  Action  No.  C93-0003-O  (CS).  was 
lodged  with  the  United  States  District 
Court  for  the  Western  District  of 
Kentucky. 

The  Complaint,  brought  pursuant  to 
section  113(b)  of  the  Clean  Air  Act 


("CAA"),  as  amended,  42  U.S.Q' 
7413(b),  alleges  that  Alcan's  discharge 
of  total  fluorides  at  its  primary 
aluminum  reduction  plant  in  Sebree, 
Kentucky  into  the  air  in  July  1989 
exceeded  the  emission  standards  for 
fluoride  promulgated  under  40  CFR 
60.192.  The  Complaint  seeks  an  order 
enjoining  the  defendant  to  comply  with 
the  New  Source  Performance  Standards 
("NSPS")  for  Primary  Aluminum 
Reduction  Plants,  which  were 
promulgated  pursuant  to  section  111  of 
the  Act,  42  use  7411,  and  imposition 
of  a  civil  penalty  for  the  unauthorized 
discharge. 

The  proposed  decree  provides,  among 
under  requirements,  that  Alcan  will  (1) 
operate  the  Sebree  plant  in  compliance 
with  the  Act  and  with  all  applicable 
subparts  of  40  CFR  part  60,  including, 
but  not  limited  to,  the  provisions  of 
Subpart  S:  (2)  submit  to  EPA  region  IV 
within  45  days  of  the  lodging  of  the 
decree  an  internal  audit  workplan, 
which  will  include  a  schedule  for  the 
defendant  to  audit  all  three  potlines  at 
the  Sebree  plant  qualitatively  four  times 
a  week  and  quantitatively  one  time  a 
week;  (3)  commence  the  audits  within 
30  days  of  EPA  approval  of  the 
workplan,  to  continue  such  audits  for  a 
period  of  one  year,  and  to  implement 
remedial  measures  to  correct  all 
deficiencies  as  determined  from  the 
audits  (to  include  the  implementation  of 
measures  to  maintain  continue 
compliance);  and  (4)  pursue  the 
development  of  the  "ore  distribution 
dust  control  project"  with  the 
implementation  of  the  capital  items  in 
all  three  potlines  if  the  project  is 
determined  to  be  feasible  and  effective. 
The  consent  decree  also  requires 
defendant  to  pay  a  civil  penalty  of 
$7,000  for  its  violation  of  the  CAA. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  ENvision,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Alcan. 
Corporation,  DOJ  Ref  #  90-5-2-1-1683. 

Tne  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Bank  of  Louisville 
Building,  510  W.  Broadway,  10th  Floor, 
Louisville,  KY  40202  and  at  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue  NW.,  Washington,  DC  20044, 
202-347-2072.  A  copy  of  the  proposed 
-consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  601  Pennsylvania 


Avenue  NW.,  Box  1097,  Washington, 
DC  20044.  In  requesting  a  copy,  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $1.75  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 
Roger  degg. 

Acting  Assistant  Attorney  General, 
Environment  and  Natural  Besources  Division. 
[PR  Doc.  93-1656  Filed  1-22-93;  8:45  amJ 
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Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Consolidated  Edison 
Co.,  Civil  Action  No.  88-0049  (E.D.N.Y.) 
has  been  lodged  with  the  United  States 
District  Court  for  the  Eastern  District  of 
New  York.  This  Decree  provides  for 
Consolidated  Edison  to  pay  a  civil 
penalty  of  $219,500  pursuant  to  the 
provision  of  Section  113(b)  of  the  Clean 
Air  Act,  42  U.S.C.  7513(b).  The  civil 
penalty  is  for  violations  occurring 
during  renovations  at  The  Hudson 
Avenue  Generating  Station,  in  New 
York,  New  York,  the  Ravenswood 
Generating  Station,  in  New  York,  New 
York,  and  the  74th  Street  Generating 
Station,  in  New  York,  New  York  of  the 
National  Emission  Standard  for 
Hazardous  Air  Pollutants  ("NESHAP") 
promulgated  for  asbestos  pursuant  to 
Sections  112  and  114  of  the  Clean  Air 
Act.  42  U.S.C.  7412  and  7414. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  Consolidated  Edison 
Co.,  Qvil  Action  No.  88-0049 
(E.D.N.Y.),  D.J.  Ref.  90-5-2-1-1136. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  One  Pierrepont  Plaza, 
11th  Floor,  Brooklyn,  N.Y.  11201  and  at 
the  Region  II  office  of  the  Environmental 
Protection  Agency,  26  Federal  Plaza, 
New  York,  New  York  10278.  The 
proposed  consent  decree  may  also  be 
examined  at  the  Consent  Decree  Library, 
601  Pennsylvania  Avenue  NW., 
Washington.  DC  20004  (202-347-7829). 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  601 
Pennsylvania  Avenue  NW.,  Box  1097, 
Washington,  DC  20004.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
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amouDt  of  $1.75  (25  cents  per  page 

reproduction  cost,  payable  to  the 

"Consent  Deoee  Library." 

John  C  CnMUo. 

Chief.  Envimnmentai  Enforcmwat  Section. 

Environment  and  Natural  Resources  Division. 

IFR  Doc  B3-1&55  Piled  1-22-93;  8:45  ami 

BtUMQ  CQOe  44t0-et-« 


Lodging  of  Consant  Dacraa  Pursuant 
to  tha  Compratwnahfa  Envtronmanai 
Responaa,  Companaatlon,  and  UablHty 
Act 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  28  CFR  50.7.  and 
42  U.S.C  g622(d)(2).  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Motorola  et  ai.  Civ.  No, 
92-2314  PHX  SMM.  was  lodged  with 
the  United  States  District  Court  tor  the 
District  of  Arizona  on  December  11, 
1992.  That  action  was  brought  against 
defendants  pursuant  to  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  (CERCLA)  for  cleanup  of,  and 
payment  of  past  costs  incurred  by  the 
United  States  at,  the  North  Indian  Bend 
Wash  Superfund  Site  in  Scottsdale  and 
Tempe,  Arizona.  Pursuant  to  an  earlier 
decree,  a  group  of  settlors  is 
impimenting  the  Environmental 
Protection  Agency's  (EPA)  remedy  for 
the  Middle  and  Lower  Alluvial  Units  of 
the  groundwater.  Under  this  decree, 
these  settlors  are  required  to  implement 
EPA's  sleeted  remedy  for  the  Upper 
Alluvial  Unit  and  the  vadose  zone, 
estimated  to  cost  $11-15  million,  to  pay 
$5,066,048.44  toward  the  United  States' 
past  costs,  and  to  pay  future  costs 
incurred  by  the  United  States  in 
overseeing  implmentation  of  the 
remedy. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice, 
Washington,  DC  20503.  All  comments 
should  refer  to  United  States  v. 
Motorola,  etal..  D.J.  Ref.  90-11-2-413B. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  District  of 
Arizona,  4000  United  States 
Courthouse.  230  North  First  Avenue, 
Phoenix,  Arizona  85025,  at  the  Region 
IX  office  of  Environmental  Protection 
Agency,  75  Hawthorne  Street,  San 
Francisco,  California  04105,  and  at  tha 
Consent  Decree  Library,  601 
Pennsylvania  Avenue,  NW.,  Box  1097. 
Washington.  DC  20004,  202-347-2072. 


A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mall 
from  the  Consent  Decree  Library.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $22.75  fiar  the 
decree  alone  or  $159.25  for  the  IBW 
decree  plus  its  attachments  (25  cants  per 
page  reproduction  costs)  payable  to  the 
Ccosaot  Decree  Library.  When 
requesting  a  copy,  pleam  refer  to  United 
States  v.  Motorola,  et  ai,  D.J.  Ref.  90- 
11-2-413B. 
VkUA.O'MMra. 
Acting  Assistant  Attorney  Cenend, 
Environment  and  Natural  Resources  Diviuoa. 
(PR  Doc  93-1566  Piled  1-22-93;  a:45  an) 
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Antitrust  Division 

United  States  v.  Hospital  AssodaUon 
of  Greater  Des  Moines,  Inc.,  et  al.; 
Public  Comment  and  Response  on 
Proposed  Final  Judgment 

Pursuant  to  the  Antitrust  Procedures 
and  Penalties  Act.  15  U.S.C.  16(b) 
through  (h),  the  United  States  publishes 
below  the  comment  it  received  on  the 
proposed  Final  Judgment  in  United 
States  V.  Hospital  Association  of  Greater 
Des  Moines.  Inc.,  et  ai,  Qvil  Action  No. 
4-92-70648,  filed  in  the  United  States 
District  Court  for  the  Southern  District 
of  Iowa.  Central  Division,  together  with 
the  response  of  the  United  States  to  the 
comment 

Copies  of  the  response  and  the  public 
comment  are  available  on  request  for 
inspection  and  copying  in  room  3233  of 
the  Antitrust  Division,  U.S.  Department 
of  Justice,  Tenth  Street  and 
Pennsylvania  Avenue  NW.,  Washington, 
E>C  20530,  and  for  inspection  at  the 
Office  of  the  Clerk  of  the  United  States 
District  Court  for  the  Southern  District 
of  Iowa,  Central  Division.  United  States 
Courthouse,  East  1st  Walnut  Streets,  Des 
Moines,  Iowa  50309. 
Constance  K.  Robinson, 
Deputy  Director  of  Operations,  Antitrust 
Division. 

[Civil  Action  No.  4-92-CV-70648] 

Filed:  January  14. 1993. 

United  States'  Response  to  Public 
Comments 

In  the  matter  of  United  States  of  America. 
Plaintiff,  v.  Hospital  Association  of  Greater 
Des  Moines.  Inc.;  Broadlawnt  Medical 
Center;  Des  Moines  General  Hospital 
Company;  Iowa  Lutheran  Hospital;  Iowa 
Methodist  Medical  Center;  Mercy  Hospital 
Medical  Center,  Des  Moines.  Io%ra. 
Defendants. 

Pursuant  to  secticHi  2(d)  of  tha 
Antitrust  Procedures  and  Penalties  Ati, 


15  U.S.C  16(d)  (tha  "APPA"),  tha 
United  States  responds  to  piMic 
comments  to  the  proposed  Final 
Judgment  Submitted  for  entry  la  this 
dvil  antitrust  proceeding. 

This  action  began  on  September  22, 
1992,  %^en  the  United  States  filed  a 
Complaint  alleging  that  the  defendants 
unreasonably  restrained  competition 
among  the  hospitals  in  Polk  County, 
Iowa  by  agreeing  to  limit  the  types  and 
amounts  of  advertising  In  which  they 
woald  engage,  in  violation  of  sactioa  1 
of  the  Sbarman  Act.  15  U.S.C  L  Tha 
United  States  simultaneously  filed  a 
proposed  Final  Judgment.  Competitive 
Impact  Statement,  and  a  stipulation 
signed  by  all  the  defendants  for  entry  of 
the  proposed  Final  Judgment  The 
proposed  Final  Judgment  embodies  the 
relief  sought  In  the  Complaint. 

The  60-day  period  provided  by  15 
U.S.C  16(d)  for  submission  of  public 
comments  expired  on  January  13, 1993. 
The  United  States  received  one 
comment.  As  required  by  15  U.S.C 
16(b)  and  16(d),  this  comment  is  being 
filed  with  this  response. 

The  United  States  responded 
individually  to  the  person  who 
commented  on  the  proposed  Final 
Judgment'  Dr.  Mayank  K.  Kothari 
questioned  the  adequacy  of  the 
proposed  Final  Judgment  The  United 
States  answered  Dr.  Kothari 's  concern 
by  reviewing  the  allegations  in  the 
Complaint  and  explaining  that  the 
proposed  Final  Judgment  would 
preclude  the  defendants  firom 
continuing  the  agreement  that  was  the 
basis  of  the  suite  and  from  entering  into 
any  similar  agreement  during  the  ten- 
year  term  of  the  judgment.  Therefore, 
the  anticompetitive  effects  noted  in  the 
Complaint  are  imlikely  to  continue.  The 
United  States'  reply  also  noted  that  the 
antitrust  compliance  program  required 
under  the  Final  Judgment  imjvi^d 
further  assurance  that  the  defendants 
will  not  engage  in  other  violations  of  the 
.Sherman  Act  as  it  requires  the  decisioo- 
making  officials  of  the  defendants  to 
attend  annual  briefings  on  the  meaning 
of  the  antitrust  laws.  Because  of  this 
program,  the  defendants  are  unlikely  to 
engage  in  anticon^titive  activities  in 
the  future.  Thus,  the  proposed  Final 
Judgment  is  more  than  adequMe  to 
remedy  the  antitrust  violations 
contained  in  the  Complaint 

Dated:  January  13, 1993. 
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Respectfully  submitted, 
Nancy  M.  Goodman, 
Karen  L.  Cable, 
John  B.  Arnett,  Sr., 
Attorneys.  U.S.  Department  of  Justice, 
Antitrust  Division.  555  4th  Street.  NW., 
Washington.  DC  20001.  Telephone:  (202)  307- 
0798. 

Exhibit  1 

Wednesday.  December  23. 1992. 
The  Honorable  Harold  Victor. 
Federal  fudge.  United  States  District  Court 
for  the  Southern  District  of  Iowa,  Central 
Division,  Des  Moines,  Iowa. 
Re:  Qvil  Action  No.  4-92-70648,  U.S.  V. 
'Hospitals'  Follow-up. 

Dear  Judge  Vietor  As  per  the  permission 
from  your  law  clerk,  the  following  is  being 
submitted. 

In  wishing  you  a  great  New  Year,  1 
particularly  wish  to  think  you  for  your 
corTesf)ondence  throughout  this  year  that 
will  soon  pass.  Citizenry  whom  I  have  shared 
the  concerns  of  not  having  adequate 
knowledge  of  the  health  care  options  in  the 
area  continually  remind  all  of  us  the 
importance  of  this  case  now  before  the  Court. 
Surprisingly,  the  institutions  involved  are 
behaving  as  though  nothing  has  happened 
and  no  case  is  ptending. 

Your  wisdom  applied  should  ameliorate 
this  institutional  apathy  and  instruct  those  of 
the  importance  of  the  Sherman  Act.  Promises 
that  are  kept  are  the  only  ones  that  court. 

The  Public  Interests  respect  the  Court's 
ability  to  look  past  a  weak  prosecutorial 
process  that  is  ready,  willing  and  able  to 
settle  for  much  less  than  what  is  due.  Now 
the  concerns  are  that  the  case  will  be  heard, 
information  of  hospital  pricing/ performance/ 
procedures  will  be  properly  disseminated 
and  the  history  will  not  be  repeated. 

Sincerely  yours, 
Mayank  K.  Kothari,  M.D.. 
1221  Center  St.,  93,  Des  Moines.  Iowa  50309. 
cc.  The  Clerk  of  the  Court 
Exlubiil 
January  13, 1992. 
REBJBA 
60-8062-0021 
Mayank  K.  Kothari,  M.D., 
1221  Center  St.,  13,  Des  Moines,  Iowa  50390 
Re:  United  States  v.  Hospital  Association  of 
Greater  Des  Moines,  et  al. 

Dear  Mr.  Kothari:  This  letter  responds  to 
your  December  23, 1992,  letter  to  Judge 
Harold  Vietor,  which  has  been  forwarded  to 
the  Antitrust  Division  by  the  Court.  In  that 
letter,  you  discuss  the  above-referenced  case 
and  state  that  the  United  States  "is  ready, 
willing  and  able  to  settle  for  much  less  than 
what  is  due."  From  this  statement,  it  appears 
to  be  your  position  that  the  terms  of  the 
proposed  flnal  judgment  are  insufTicient 
given  the  activities  of  the  named  defendants. 

As  you  know,  the  defendants  is  this  case 
were  charged  with  entering  into  an 
agreement  to  restrain  competition  among 
themselves  by  agreeing  to  limit  the  types  and 
amount  of  advertising  that  they  would  do. 
Under  the  proposed  final  judgment,  they  are 


precluded  from  continuing  the  challenged 
agreement  or  from  undertaking  any  other 
action  that  would  have  a  similar  purpose  or 
effect.  In  addition,  the  defendants  are 
required  to  conduct  an  antitrust  compliance 
program  over  the  next  10  years  to  ensure  that 
similar  conduct  is  not  undertaken  in  the 
future  and  that  oRicials  of  the  hospitals  * 

understand  how  the  antitrust  laws  relate  to 
their  activities.  Taking  into  consideration  all 
of  the  circumstances,  this  relief  is  substantial 
and  is  likely  to  ensure  that  similar  conduct 
is  not  undertaken  in  the  future.  To  our 
knowledge,  all  of  the  defendants  have  ceased 
participating  in  the  activities  which  led  to 
the  Tiling  of  this  case. 

I  hope  that  the  above  information  is  useful 
to  you  in  understanding  our  decision  to  enter 
into  the  proposed  final  judgment.  Thank  you 
for  sharing  your  viewfKiint,  and  for  your 
interest  in  antitrust  enforcement. 

Sincerely  yours, 
Robert  E.  Bloch, 

Chief,  Professionals  &  Intellectual,  Property 
Section. 

Certificate  of  Service 

1,  John  B.  Arnett,  Sr.,  hereby  certify  that  a 
copy  of  the  United  States'  Response  to  Public 
Comments  in  United  States  v.  Hospital 
Association  of  Greater  Des  Moines,  Inc..  et 
al..  Civil  Action  No.  4-92-70648,  was  served 
on  the  13th  day  of  January  1993,  first  class 
mail,  to  counsel  as  follows: 
Mark  McCormick,  Esq.,  Belin,  Harris, 

McCormick,  2000  Financial  Center,  Des 

Moines,  Iowa  50309 
Gene  Olson,  Esq..  Connolly  Law  Office,  820 

Liberty  Building,  418  6th  Avenue,  Des 

Moines,  Iowa  50309 
Norene  Jacobs,  Esq.,  Dorsey  i  Whitney,  801 

Grand,  Suite  3900,  Des  Moines,  Iowa  50309 
Thomas  Burke,  5?q-.  Whitfield,  Musgrave, 

1300  First  IntersJiate  Bank  Building.  Des 

Moines,  Iowa  50309 
John  Shors,  Esq.,  Davis  Hockenborg,  2300 

Financial  Center,  666  Walnut  Street,  Des 

Moines,  Iowa  50309 
Edgar  Hansell,  Esq.,  Nyemaster,  Goode, 

McLaughlin,  Voigts,  West  ft  O'Brien,  1900 

Hub  Tower,  699  Walnut  Street,  Des 

Moines,  Iowa  50309 
John  B.  Arnett,  Sr. 
|FR  Doc.  93-1652  Filed  1-22-93;  8:45  am) 
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Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984 — 
Microelectronics  and  Computer 
Technology  Corporation 

Notice  is  hereby  given  that,  on  May 
21, 1992,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  Act  of 
1984, 15  U.S.C.  4301  et  seq.  ("the  Act"), 
Microelectronics  and  Computer 
Technology  Corporation  ("MCC")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  and  project  status.  The 


notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances. 

Specifically,  the  changes  are  as 
follows:  (1)  CAD  Framework  Initiative, 
Inc.  ("CFI").  Austin.  TX.  has  entered 
into  a  Research  and  Development 
Service  Agreement  with  MCC's 
Advanced  Technology  Laboratory  for 
Acceleration  of  Standards  ("ATLAS"). 
ATLAS  is  an  independent  MCC 
subsidiary  which  will  prototype, 
demonstrate,  and  validate  proposed- 
enterprise  integration  standards.  It  will 
encompass  a  number  of  projects. 
ATLAS  will  provide  services  to  CFI 
pursuant  to  this  agreement;  (2)  Eden 
International  Corporation,  Austin,  TX, 
has  become  an  Associate  Member  of 
MCC  and  a  participant  in  the  CARNOT 
Project  within  MCC's  Advanced 
Computing  Technology  Program;  (3) 
Amoco  Laser  Company,  Naperville,  IL, 
has  executed  a  Component  Supplier 
Agreement  for  MCC's  Holostore 
commercialization  research;  (4)  MCC 
has  established  an  Enterprise  Integration 
Division  with  an  information  services 
project,  EINet  Services.  MCC's  EINet 
Services  Project  is  composed  of  three 
principal  elements:  (1)  Interconnection 
of  participants  on  a  single  enterprise 
integration  network,  called  EINet;  (2) 
monitoring  and  analysis  of  EI 
technologies,  methodologies  and 
standards  worldwide;  and  (3) 
information  exchange  forums  to  help 
accelerate  the  national  development  of  a 
common  high-speed,  standards-based  EI 
network. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  MCC  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 

On  December  21, 1984,  MCC  and  its 
shareholders  filed  their  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  January  17, 1985  (50  FR  2633). 

The  last  notification  was  filed  with 
the  Department  on  September  25, 1992. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  October  27. 1992  (57  FR  48635). 
Constance  K.  Robinson, 

Deputy  Director  of  Operations.  Antitrust 

Division. 

IFR  Doc.  93-1651  Filed  1-22-93: 8:45  am] 
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Notice  Pursuant  to  ttw  National 
Cooperative  Research  Act  of  1984— 
Gas-Fueled  Railway  Research  Program 

Notice  is  hereby  given  that,  on 
January  4. 1993,  pursuant  to  section  6(a) 
of  the  National  Cooperative  Research 
Act  of  1984, 15  U.S.C.  4301  et  seq.  ("the 
Act").  Southwest  Research  Institute 
("SwRI")  has  filed  a  written  notification 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Morrison  Knudsen  Corporation, 
Boise.  ID;  Southern  California  Gas 
Company,  Los  Angeles.  CA;  Columbia 
Gas  of  Ohio,  Inc..  Columbus.  OH; 
Norfolk  Southern  Corporation.  Roanoke. 
VA;  California  Department  of 
Transportation.  Division  of  Rail, 
Sacramento.  CA;  CSX  Transportation. 
Jacksonville.  FL;  and  Atchison.  Topeka 
and  Santa  Fe  Railway  Company. 
Topeka.  KS.  The  general  area  of  planned 
activities  is  the  identification  of 
technical  requirements  and 
quantifications  of  economic  and 
environmental  incentives  for  using 
natural  gas  instead  of  diesel  as  a  railroad 
fuel,  addressing  refueling,  emissions 
benefits,  costs,  market  size,  route 
characteristics,  safety  and  regulatory 
issues.  The  major  areas  of  research  are 
(1)  the  identification  of  the 
infrastructure  and  supporting 
technologies  needed  for  the  widespread 
use  of  natural  gas  as  a  railway  fuel  in 
the  United  States;  (2)  the  identification 
and  quantification  of  the  most  cost 
effective  refueling  strategies;  (3)  the 
development  of  a  selection  criteria  for 
choosing  CNG  and  LNG  fuel  storage 
systems  as  the  medium  for  specific  rail 
applications;  and  (4)  the  quantification 
of  the  effect  of  using  natural  gas  as  a 
railroad  fuel  on  capital  costs,  operating 
costs,  and  maintenance  requirements. 
Membership  in  the  venture  remains 
open,  and  the  parties  intend  to  file 
additional  written  notification 
disclosing  all  changes  in  membership  to 
the  venture. 
Constance  K.  Robinson, 

Deputy  Director  of  Operations.  Antitrust 

Division. 

|FR  Doc.  93-1650  Filed  1-22-93;  8:45  ami 
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Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984 
"Ultra  Low  Emission  Engine  Program" 

Notice  is  hereby  given  that,  on 
December  14, 1992,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  Act  of  1984, 15  U.S.C.  4301  et 
seq.  ("the  Act"),  Southwest  Research 
Institute  ("SwRI")  filed  a  written 
notification  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  a  change  in  its 
membership.  The  notification  was  filed 
for  the  purpose  of  extending  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  Siemens  Corporation, 
Auburn  Hills,  MT  (November  11. 1992) 
has  become  a  party  to  the  group 
research  project. 

No  other  cnanges  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  the  members 
intend  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  November  13. 1991  SwRI  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  December  9, 1991.  56  FR  64276. 
The  last  substantive  change  notification 
was  filed  with  the  Department  on 
October  16. 1992.  A  notice  was 
published  in  the  Federal  Register 
pursuant  to  section  6(b)  of  the  Act  on 
November  19. 1992.  57  FR  54610.  The 
last  correction  notification  was  filed 
with  the  Department  on  August  13. 
1992.  A  notice  was  filed  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  September  10. 1992,  57  FR 
41549. 

loseph  H.  Widmar, 

Director  of  Operations:  Antitrust  Division. 
IFR  Doc.  93-1569  Filed  1-22-93;  8:45  ami 
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Office  of  the  Attorney  General 
[Ofdw  No.  1658-93] 

Memorandum  of  Guidance  on 
Implementation  of  the  Litigation 
Reforms  of  Executive  Order  No.  12778 

AGENCY:  Department  of  Justice. 
ACTION:  Notice. 

SUMMARY:  This  notice  promulgates  a 
memorandum  providing  guidance  to 
Federal  agencies  regarding  the 
implementation  of  those  provisions  of 
Executive  Order  No.  12778  (Order)  that 


concern  the  conduct  of  civil  litigation 
with  the  United  States  Government, 
including  the  methods  by  which 
attorneys  for  the  government  conduct 
discovery,  seek  sanctions,  present 
witnesses  at  trial,  and  attempt  to  settle 
cases.  The  Order  authorizes  the 
Attorney  General  to  issue  guidelines 
carrying  out  the  Order's  provisions  on 
civil  and  administrative  litigation. 
EFFECTIVE  DATE:  This  action  is  effective 
on  January  25,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Axelrad,  Director,  Torts  Branch, 
Civil  Division,  Department  of  Justice, 
601  "D"  Street  NW.,  Washington,  DC 
20004-2904  (mailing  address:  Benjamin 
Franklin  Station.  P.O.  Box  888, 
Washington,  DC  20044).  (202)  501- 
7075. 

SUPPLEMENTARY  INFORMATION:  Executive 
Order  No.  12778  (56  FR  55195.  October 
25. 1991).  which  President  Bush  signed 
on  October  23, 1991.  is  intended  to 
"facilitate  the  just  and  efficient 
resolution  of  civil  claims  involving  the 
United  States  Government."  56  FR 
55195.  The  Order,  inter  alia,  mandates 
reforms  in  the  methods  by  which 
attorneys  for  the  government  conduct 
discovery,  seek  sanctions,  present 
witnesses  at  trial,  and  attempt  to  settle 
cases.  These  reforms  apply  to  litigation 
begun  on  or  after  January  21, 1992. 

The  Order  requires  agencies  to 
implement  civil  justice  reforms 
applicable  to  eadi  agency's  civil 
litigation.  It  provides,  in  sections  4(a). 
4(b)  and  7(d).  that  the  Attorney  General 
has  both  the  duty  to  coordinate  efforts 
by  Federal  agencies  to  implement  the 
litigation  process  reforms  and  the 
authority  to  issue  further  guidelines 
implementing  the  Order,  and  to  provide 
guidance  as  to  the  scope  of  the  Order. 

Preliminary  guidelines  were  issued  as 
interim  direction  for  applying  the  Order. 
A  Memorandum  of  Preliminary 
Guidance  on  Implementation  of  the 
Litigation  Reforms  of  Executive  Order 
No.  12778  (Memorandum  of  Preliminary 
Guidance)  was  signed  on  January  24, 
1992  and  has  been  published  in  the 
Federal  Register.  57  FR  3640  (January 
30. 1992).  Agencies  were  requested  to 
provide  comments  concerning  their 
experience  in  carrying  out  the  Order 
and  their  recommendations  for  revising 
the  preliminary  guidance.  Numerous 
helpful  comments  have  been  received 
from  agencies.  United  States  Attorneys 
and  other  persons  and  organizations. 

The  present  Memorandum  has  been 
prepared  after  consideration  of 
comments  and  in  the  light  of  experience 
to  date  under  the  Order.  This 
Memorandum  incorporates  much  of  the 
prior  Memorandum  of  Preliminary 
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Guidance.  In  addition,  the  present 
Memorandum  also  includes  elaboration 
on  matters  included  in  the 
Memorandum  of  Preliminary  Guidance 
and  additional  guidance  and  direction. 
In  particular,  additional  commentary 
has  been  included  in  the  discussion  of 
sections  1(a),  1(b),  1(c),  KdKD.  1(e)  and 
3  of  the  Order,  and  in  the  text  pertaining 
to  exclusions  from  the  Order.  Thus,  the 
present  Memorandum  supersedes  the 
prior  Memorandum  of  PreUminary 
Guidance  and  should  be  utilized  in  lieu 
of  that  earlier  Memorandum. 

During  the  relatively  brief  period 
since  the  January  21, 1992  effective  date 
of  the  Order,  it  has  not  been  possible  to 
assess  fully  the  impact  of  reforms  the 
Order  has  initiated.  Therefore,  further 
guidance  may  be  developed  in  the  light 
of  experience.  Comments  on 
implementation  of  the  Order  continue  to 
be  welcomed. 

By  virtue  of  the  authority  vested  in 
me  by  law,  including  Executive  Order 
No.  12778, 1  hereby  issue  the  following 
Memorandum: 

Department  of  Justice  Memorandum  of 
Guidance  on  Implementation  of  the 
Litigation  Reforms  of  Executive  Order 
No.  12778 

Introduction 

Executive  Order  No.  12778,  which 
President  Bush  signed  on  October  23, 
1991,  is  intended  to  "facilitate  the  just 
and  efficient  resolution  of  civil  claims 
involving  the  United  States 
Government."  56  FR  55195,  October  25, 
1991.  The  Order,  inter  alia,  mandates 
reforms  in  the  methods  by  which 
attorneys  for  the  government  conduct 
discovery,  seek  sanctions,  present 
witnesses  at  trial,  and  attempt  to  settle 
cases.  These  reforms  apply  to  litigation 
begun  on  or  after  January  21, 1992. 

The  Order  authorizes  the  Attorney 
General  to  issue  guidelines  carrying  out 
the  Order's  provisions  on  civil  and 
administrative  litigation. 

The  present  Memorandum  provides 
guidance  for  applying  the  Order's 
provisions  concerning  the  conduct  of 
civil  litigation  involving  the  United 
States  Government. 

Pre- filing  Notice  of  a  Complaint 

(Section  1(a)] 

The  objective  of  section  1(a)  of  the 
Order  is  to  ensure  that  a  reasonable 
effort  is  made  to  notify  prospective 
disputants  of  the  government's  intent  to 
sue,  and  to  provide  disputants  with  an 
opportimity  to  settle  the  dispute 
without  litigation.  "EHsputants"  means 
persons  from  whom  relief  is  to  be 
sought  in  a  contemplated  civil  action. 


Section  1(a)  requires  either  the  agency 
or  litigation  counsel  to  notify  each 
disputant  of  the  government's 
contemplated  action  unless  an 
exception  to  the  notice  requirement  (set 
forth  in  section  7(b)  of  the  Order) 
applies.  The  notifying  person  shall  offer 
to  attempt  to  resolve  the  dispute 
without  litigation.  However,  it  is  not 
appropriate  to  compromise  litigation  by 
providing  pre- filing  notice  if  the  notice 
would  defeat  the  purpose  of  the 
litigation. 

Under  section  1(a),  a  reasonable  effort 
to  notify  disputants  and  to  attempt  to 
achieve  a  settlement  may  be  provided 
either  by  the  referring  agency  in 
administrative  or  conciliation  processes 
or  by  litigation  counsel.  For  example, 
many  debt  collection  cases  and  tax  cases 
are  the  subject  of  extensive  agency 
efforts  to  notify  the  debtor  and  resolve 
the  dispute  prior  to  litigation.  If  the 
referring  agency  has  provided  notice,  it 
should  supply  the  documentation  of  the 
notice  to  litigation  counsel.  Such  efforts 
by  the  agency  may  well  satisfy  the 
requirements  of  section  1(a).  In  those 
cases,  litigation  counsel  need  not  repeat 
the  notice  although  litigation  counsel 
should  consider  whether  additional 
notice  may  be  productive,  for  example 
if  a  substantial  period  has  elapsed  since 
the  prior  notice. 

The  section  requires  a  "reasonable" 
effort  to  provide  notiflcation  and  to 
attempt  to  achieve  a  settlement.  Both 
the  timing  and  the  content  of  a 
reasonable  effort  depend  upon  the 
particular  circumstances.  However, 
unless  an  exception  set  forth  in  section 
7  of  the  Order  (or  otherwise  provided 
for  by  the  Attorney  General)  is 
applicable,  complete  failure  to  make  an 
effort  can  not  be  deemed  "reasonable." 

If  pre-complaint  settlement  efforts  by 
government  counsel  require  information 
in  the  possession  of  prospective 
defendants,  litigating  counsel  or  client 
agency  counsel  may  request  such 
information  from  such  defendants  as  a 
condition  of  settlement  efforts.  If 
prospective  defendants  refuse,  or  fail,  to 
provide  such  information  upon  request 
within  a  reasonable  time,  government 
counsel  shall  have  no  further  obligation 
to  attempt  to  settle  the  case  prior  to 
Bling. 

The  Department  of  Justice  retains 
authority  to  approve  or  disapprove  any 
settlements  proposed  by  the  cUent 
agency  or  litigation  counsel,  consistent 
with  existing  law,  guidelines,  and 
delegations.  The  Ctder  confers  no 
litigating  or  settlement  authority  on 
agencies  beyond  any  existing  authority 
imder  law  or  explicit  agreement  with 
the  Department. 


Settlement  Conferences 

[Section  l(b)l 

Section  1(b)  of  the  Order  requires 
litigation  counsel  to  evaluate  the 
possibilities  of  settlement  as  soon  as 
adequate  information  is  available  to 
permit  an  accurate  evaluation  of  the 
government's  litigation  position. 
Thereafter,  litigation  coimsel  has  a 
continuous  obligation  to  evaluate 
settlement  possibilities.  Litigation 
counsel  is  to  offer  to  participate  in  a 
settlement  conference  or,  when  it  is 
reasonable  to  do  so,  move  the  court  for 
such  a  conference. 

Under  section  1(b),  settlement 

ftossibilities  shall  be  evaluated  by 
itigation  counsel  at  the  outset  of  the 
litigation.  Litigation  counsel  shall 
thereafter,  and  throughout  the  course  of 
the  litigation,  use  reasonable  efforts  to 
settle  the  litigation,  including  the  use  of 
settlement  conferences  by  offering  or 
moving  to  do  so.  However,  the  most 
appropriate  timing  of  a  settlement 
conference  should  be  determined  by 
litigation  counsel  consistent  with  the 
goal  of  promoting  just  and  efficient 
resolution  of  civil  claims  by  avoiding 
unnecessary  delay  and  cost.  To  that  end, 
in  keeping  with  section  1(g)  of  the  Order 
("Improved  Use  of  Litigation 
Resources"),  early  filing  of  motions  that 
potentially  will  resolve  the  litigation  is 
encouraged.  In  those  cases,  litigation 
counsel  should  initiate  settlement 
conference  efforts  after  resolution  of 
dispositive  motions,  thereby  avoiding 
the  cost  and  delay  associated  with  an 
unnecessary  settlement  conference. 

Prior  to  any  such  conference, 
litigation  counsel  should  consult  with 
the  affected  agency  and  with  litigation 
counsel's  supervisor.  At  the  conference, 
litigation  counsel  should  clearly  state 
the  terms  upon  which  litigation  counsel 
is  prepared  to  recommend  that  the 
government  conclude  the  litigation,  but 
should  not  be  expected  to  obtain 
authority  to  bind  the  government  Bnally 
at  settlement  conferences.  Final 
settlement  authority  is  the  subject  of 
applicable  regulations  and  may  be 
exercised  only  by  the  officials 
designated  in  those  regulations.  The 
Order  does  not  change  those  regulations 
regarding  Rnal  settlement  authority. 

The  Order  does  not  constrain  the 
government's  full  discretion  to 
determine  which  government  counsel 
represents  the  government  at  settlement 
conferences.  Normally,  a  trial  attorney 
assigned  to  the  case  will  attend  on 
behalf  of  the  United  States. 

Section  1(b)  does  not  permit 
settlement  of  litigation  on  terms  that  are 
not  in  the  interest  of  the  government; 
while  "reasonable  efforts"  to  settle  aie 


required,  no  unreasonable  concession  or 
offer  should  be  extended.  The  section 
also  does  not  countenance  evasion  of 
established  agency  procedures  for 
development  of  litigation  positions. 

Alternative  Methods  of  Resolving  the 
Dispute  in  Litigation 

(Section  1(c)) 

Section  1(c)  of  the  Order  encourages 
prompt  and  proper  settlement  of 
disputes.  The  section  states:  "Whenever 
feasible,  claims  should  be  resolved 
through  informal  discussions, 
negotiations,  and  settlements  rather 
than  through  uMiization  of  any  formal  or 
structured  Alternative  Dispute 
Resolution  (ADR)  process  or  court 
proceeding." 

The  Order  does  not  permit  litigation 
counsel  to  agree  that  ADR  will  result  in 
a  binding  determination  as  to  the 
government,  without  exercise  of  an 
agency's  discretion.  Further,  the  Order's 
authorization  of  the  use  of  ADR  does  not 
authorize  litigation  counsel  to  agree  to 
resolve  a  dispute  in  any  manner  or  on 
any  terms  not  in  the  interest  of  the 
United  States. 

Each  agency  should  seek  to  use  the 
skills  of  litigation  counsel,  including 
skills  gained  through  training,  to  bring 
about  a  reasonable  resolution  of 
disputes.  Attorneys  should  bring  the 
same  high  level  of  expertise  to  ADR 
proceedings  that  they  bring  to  formal 
judicial  proceedings.  Disputes  will  be 
resolved  reasonably  if  an  ADR 
technique  is  used  when  the  technique 
holds  out  a  likelihood  of  success. 
Litigation  counsel  should  consult  with 
the  affected  agency  as  to  the  desirability 
of  using  ADR  if  resort  to  ADR  offers  a 
reasonable  prospect  of  success. 

When  evaluating  whether  proceeding 
with  ADR  is  likely  to  lead  to  a  prompt, 
fair,  and  efficient  resolution  of  the 
action  and  thus  be  in  the  best  interest 
of  the  government,  government  counsel 
should  cnnsider  the  amount  and 
allocation  of  the  cost  of  employing  ADR. 

Normally,  the  costs  associated  with 
ADR,  such  as  the  neutral's  fee  and 
related  expenses,  will  be  payable  as  an 
ordinary  cost  of  litigation.  Litigation 
counsel  can  voluntarily  agree  to  share 
the  payment  of  ADR  costs,  even  when 
the  court  mandates  ADR.  Litigation 
counsel  should  assert  sovereign 
immunity  when  costs  are  involuntarily 
imposed  on  the  United  States. 

Disclosure  Of  Core  Information 

[Section  1(d)(1)] 

Section  1(d)(1)  of  the  Order  requires 
litigation  counsel,  to  the  extent 
practicable,  to  make  the  offer  to 
participate  at  an  early  stage  of  the 


litigation  in  a  mutual  exchange  of  "core 
information"  (as  defined  in  section 
1(d)(1)  of  the  Order).  Reasonable  efforts 
shall  be  made  to  obtain  the  agreement 
of  other  parties  to  such  an  exchange. 
When  making  the  offer,  litigation 
counsel  should  emphasize  that  the 
government  is  willing  to  be  bound  to 
disclose  core  information  as  defined  in 
the  section  if,  and  only  if,  other  parties 
agree  to  disclose  the  same  core 
information  and  the  court  adopts  the 
agreement  as  a  stipulated  order. 

A  mutually  agreed-upon  exchange  of 
core  information  should  occtir 
reasonably  early  in  the  litigation,  so  as 
to  serve  the  Order's  purpose  of 
expediting  and  streamlining  discovery. 
However,  when  the  government  is 
plaintiff,  disclosure  of  core  information 
need  not  be  requested  prior  to  receipt  of 
opposing  parties'  answers  to  the 
complaint.  Litigation  counsel  should 
not  permit  the  core  information 
disclosure  offer  requirement  to  delay  the 
initiation  of  necessary  discovery  on 
behalf  of  the  government  when  the 
parties  to  whom  the  offer  is  directed 
have  not  accepted  it  within  a  reasonable 
period  of  time. 

Offers  to  exchange  core  information 
are  not  mandated  if  a  dispositive  motion 
is  pending  or  if  the  exceptions  to  the 
ADR  and  core  disclosure  provisions  set 
forth  in  section  7(c)  of  the  Order 
(involving  asset  forfeiture  proceedings 
and  debt  collection  cases  involving  less 
than  $100,000)  apply.  Nothing  in 
section  1(d)(1)  requires  disclosure  of 
information  that  litigation  counsel  does 
not  consider  reasonably  relevant  to  the 
claims  for  relief  set  forth  in  the 
complaint. 

In  cases  involving  multiple  opposing 
parties,  the  government  may  agree  to 
exchange  disclosures  of  core 
information  with  one  or  more  opposing 
parties.  The  government  need  not  delay 
disclosure  pending  agreement  by  all  of 
the  parties  unless  individual  exchange 
of  core  information  would  unfairly 
undermine  the  government's  case. 

Except  when  local  practice  warrants 
another  means  of  memorializing  the 
agreement,  an  agreement  to  provide  core 
information  ordinarily  should  be  in  the 
form  of  a  consent  order  to  ensure 
enforcement  by  the  court.  The  consent 
order  should  also  provide  for  use  of  the 
core  information  in  the  same  manner  as 
material  discovered  pursuant  to  Rules 
26  through  36  of  the  Federal  Rules  of 
Civil  Procedure. 

,  All  referrals  from  agencies  requesting 
litigation  counsel  to  file  suit  should 
include  the  core  information  described 
in  section  1(d)(1)  of  the  Order.  The 
identification  of  the  location  of 
documents  most  relevant  to  the  case 


should  be  specific  enough  to  enable 
litigation  counsel  to  locate  and,  if 
necessary,  retrieve  the  documents,  and 
should  specify  the  name,  business 
address,  and  telephone  number  of  the 
custodians  of  the  documents.  The 
identification  of  individuals  having 
information  relevant  to  the  claims  and 
defenses  should  include,  where 
possible,  current  or  last-known 
telephone  numbers  at  which  such 
persons  can  be  reached. 

In  determining  the  extent  to  which 
compliance  with  the  requirements  of 
section  1(d)(1)  of  the  Order  is 
"practicable"  in  a  given  case.  litigation 
counsel  shall  consider,  inter  alia,  the 
utility  of  early  issue-narrowing  motions 
and  devices,  and  scope  and  complexity 
of  the  disclosure  that  will  be  required, 
the  time  available  to  comply  with  the 
provisions  of  the  section,  the  extent  to 
which  disclosure  of  core  information 
will  expedite  or  limit  the  scope  of 
subsequent  discovery,  and  the  cost  to 
the  government  of  compliance. 

In  cases  where  the  government  takes 
the  position  that  the  scope  of  judicial 
review  of  one  or  more  issues  involved 
in  the  litigation  is  limited  to  an  agency's 
administrative  record,  identifying  and 
affording  access  to  the  administrative 
record  shall  satisfy  the  requirements  of 
section  1(d)(1)  with  respect  to  such 
issues. 

Litigation  counsel  is  entitled  to  rely  in 
good  faith  on  the  representations  of 
agency  counsel  as  to  the  existence, 
extent,  and  location  of  core  information. 

Nothing  in  section  1(d)(1)  prevents 
government  counsel  from  seeking  other 
discovery  pursuant  to  the  Federal  Rules 
of  Civil  Procedure  simultaneously  with 
providing,  or  seeking,  disclosure  of  core 
information  pursuant  to  the  section. 

Review  of  Proposed  Document  Requests 

(Section  l(d)(2)| 

Under  section  1(d)(2)  of  the  Order, 
government  counsel  shall  pursue 
document  discovery  only  after 
complying  with  review  procedures 
designed  to  ensure  that  the  proposed 
document  discovery  is  reasonable  under 
the  circumstances  of  the  litigation. 

When  an  agency's  attorneys  act  as 
litigation  counsel,  that  agency  must 
establish  a  coordinated  procedure, 
including  review  by  a  senior  lawyer, 
before  service  or  filing  of  any  request  for 
document  discovery.  The  senior  lawyer 
is  to  determine  whether  the  proposed 
discovery  meets  the  substantive  criteria 
of  section  1(d)(2).  Senior  lawyers  must 
be  designated  within  each  agency  to 
perform  this  review  function.  While  no 
particular  title,  level,  or  grade  of  senior 
lawyer  is  mandated,  the  persons 
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designated  should  have  substantial 
experience  with  regard  to  dociiment 
discovery  and  should  have  supervisory 
authority.  This  designation  should  be 
made  forthwith.  If  the  designated  senior 
lawyer  is  personally  preparing  the 
document  discovery,  further  oversight  is 
not  necessary. 

The  designated  senior  lawyer 
•reviewing  document  discovery 
proposals  should  determine  whether  the 
requests  are  cumulative  or  duplicative, 
imreasonable,  oppressive,  or  unduly 
burdensome  or  expensive,  and  in  doing 
so  shall  consider  the  requirements  of  the 
litigation,  the  amount  in  controversy, 
the  importance  of  the  issues  at  stak6  in 
the  litigation,  and  whether  the 
documents  can  be  obtained  in  a  manner 
that  is  more  convenient,  less 
burdensome,  or  less  expensive  than 
pursuit  of  the  documentary  discovery  as 
proposed.  Consideration  of  whether 
documents  can  be  obtained  in  a  more 
convenient,  less  burdensome,  or  less 
expensive  manner  shall  include 
consideration  of  the  convenience, 
burden,  and  expense  to  both  the 
government  and  the  opposing  parties. 

In  conducting  this  review  of 
document  requests,  the  senior  lawyer  is 
entitled  to  rely  in  good  faith  upon 
factual  representations  of  agency 
counsel  and  the  trial  attorney.  The 
review  system  should  not  be  permitted 
to  deter  the  pursuit  of  reasonable 
document  discovery  in  accord  with  the 
procedures  established  in  the  Order. 

Discovery  Motions 

(Section  l(d)(3)l 

Section  1(d)(3)  of  the  Order  provides 
that  litigation  counsel  shall  not  ask  the 
court  to  resolve  a  discovery  dispute, 
including  imposition  of  sanctions  as 
well  as  the  underlying  discovery 
dispute,  unless  litigation  counsel  Hrst 
attempts  to  resolve  the  dispute  with 
opposing  counsel  or  pro  se  parties.  If 
pre-motion  efforts  at  resolution  are 
unsuccessful  or  impractical,  a 
description  of  those  efforts  shall  be  set 
forth  in  the  government's  motion 
papers. 

Litigation  counsel,  however,  should 
not  compromise  a  discovery  dispute 
unless  the  terms  of  the  compromise  are 
reasonable. 

Expert  Witnesses 

(Section' 1(e)) 

The  function  of  section  1(e)  of  the 
Order  is  to  ensure  that  litigation  counsel 
proffer  only  reliable  expert  testimony  in 
judicial  proceedings.  This  practice, 
already  widely  used  by  the  government, 
will  enhance  the  credibility  of  the 
government's  position  ir.  litigation  and 


improve  the  prospects  for  a  reasonable 
outcome  of  disputes  warranting 
utilization  of  expert  witnesses. 

Litigation  counsel  shall  use  experts 
who  have  knowledge,  background, 
research,  or  other  ex}>ertise  in  the 
particular  Held  of  the  subject  of  their 
testimony,  and  who  base  conclusions  on 
widely  accepted  explanatory  theories, 
i.e.,  those  that  are  propounded  by  at 
least  a  substantial  minority  of  experts  in 
the  relevant  field. 

In  cases  requiring  expert  testimony  on 
newly  emerging  issues,  litigation 
counsel  shall  ensure  that  the  proffered 
expert  and  his  or  her  testimony  are 
reliable  and  meet  the  requirements  of 
Rule  702  of  the  Federal  Rules  of 
Evidence.  In  evaluating  the  reliability  of 
an  expert's  conclusions  in  new  areas 
where  there  are  no  established  majority 
or  minority  views,  it  is  important  for  the 
trial  attorney  to  keep  in  mind  that, 
under  section  1(e),  only  the  theory,  not 
the  conclusion  based  on  the  theory, 
need  be  "widely  accepted."  Litigation 
counsel  may  offer  expert  testimony  that 
uses  a  widely  accepted  explanatory 
theory  to  support  a  conclusion  in  a 
novel  area,  based  on  the  qualifications 
of  the  expert  to  testify  on  that  issue,  the 
extent  of  peer  acceptance  or  recognition 
of  the  expert's  past  work  in  the  Held, 
particularly  of  any  work  that  is  related 
to  the  issue  on  which  the  testimony  is 
to  be  offered,  and  any  other  available 
indicia  of  the  reliability  of  the  proffered 
testimony.  However,  if  an  expert  is 
unable  to  support  the  conclusion  with 
any  "widely  accepted  "  theories,  the 
expert's  testimony  shall  not  be  offered. 

Litigation  counsel  shall  offer  to 
engage  in  mutual  disclosure  of  expert 
witness  information  pertaining  to 
experts  a  party  expects  to  call  at  trial. 
"Expert  witness  information"  within  the 
meaning  of  section  1(e)  of  the  Order 
should  ordinarily  include  the 
information  specified  in  Rule  26(4)(A](i) 
of  the  Federal  Rules  of  Qvil  Procedure, 
the  expert's  resume  or  curriculum  vitae, 
a  list  of  the  expert's  relevant 
publications,  data,  test  results,  or  other 
information  on  which  the  expert  is 
expected  to  rely  in  the  case  at  issue,  the 
fee  arrangements  between  the  party  and 
the  expert  and  any  written  reports  or 
other  materials  prepared  by  the  expert 
that  the  party  expects  to  offer  into 
evidence. 

An  agreement  to  provide  expert 
witness  information  should  be 
memorialized  in  a  consent  order,  except 
when  local  practice  warrants  another 
means  of  memorializing  the  agreement, 
with  the  same  general  provisions 
concerning  enforceability  and  use  at 
trial  as  are  provided  in  consent  orders 
for  disclosures  of  core  information.  The 


requirement  to  offer  mutual  disclosure 
of  expert  witness  information  can  be 
satisfied  by  an  agreement  to  take 
depositions  of  experts  that  the  parties 
plan  to  call  to  testify. 

Litigation  counsel  shall  not  offiar  to 
pay  an  expert  witness  based  on  the 
success  of  the  litigation.  Section  1(e)(4). 
Similarly,  litigation  counsel  should 
ordinarily  object  to  testimony  on  the 

{>art  of  an  expert  whose  compensation  is 
inked  to  a  successful  outcome  in  the 
litigation  and  should  bring  out  on  cross- 
examination  of  the  expert  such 
compensation  arrangements  or 
agreements. 

Sanctions  Motions 

[Section  l(f)l 

Litigation  counsel  shall  take  steps  to 
seek  sanctions  against  opposing  counsel 
and  parties  where  appropriate,  subject 
to  the  procedures  set  forth  in  section  1(f) 
of  the  Order  regarding  agency  review  of 
proposed  sanction  filings.  Before  filing 
a  motion  for  sanctions,  litigation 
counsel  should  normally  attempt  to 
resolve  disputes  with  opposing  counsel. 
Sanctions  motions  should  not  be  used 
as  a  vehicle  to  intimidate  or  coerce 
government  counsel  or  counsel  adverse 
to  the  government  when  the  dispute  can 
be  resolved  on  a  reasonable  basis. 

Section  1(f)(2)  of  the  Order  mandates 
that  each  agency  which  has  attorneys 
acting  as  litigation  counsel  designate  a 
"sanctions  officer"  to  review  proposed 
sanctions  motions  and  motions  for 
sanctions  that  are  filed  against  litigation 
counsel,  the  United  States,  its  agencies, 
or  its  officers.  The  section  also  requires 
that  the  sanctions  officer  or  designee 
"shall  be  a  senior  supervising  attorney 
within  the  agency,  and  shall  be  licensed 
to  practice  law  before  a  State  court, 
courts  of  the  District  of  Columbia,  or 
courts  of  any  territory  or 
Commonwealth  of  the  United  States." 
The  sanctions  officer  or  his  or  her 
designee  should  be  a  senior  lawyer  with 
substantial  litigation  experience  and 
supervisory  authority.  By  way  of 
illustration,  rather  than  limitation,  a 
Senior  Executive  Service  level  attorney 
should  meet  these  criteria. 

The  persons  acting  as  sanctions 
officers  within  each  agency  should  be 
designated  specifically  by  title  or  name. 
Action  shall  be  taken  forthwith  to 
designate  sanctions  officers  within  each 
agency.  Cabinet  or  subcabinet  officers, 
such  as  Assistant  Attorneys  General  or 
Assistant  Secretaries,  officials  of 
equivalent  rank,  and  United  States 
Attorneys  are  authorized  pursuant  to 
this  Memorandum  to  designate 
sanctions  officers  meeting  the  criteria  of 
this  Memorandum. 


Improved  Use  of  Litigation  Resources 
[Section  l(g}) 

Litigation  counsel  are  to  use  efficient 
case  management  techniques  and  make 
reasonable  efforts  to  expcKiite  civil 
litigation  as  set  forth  in  section  1(g)  of 
the  Order. 

In  appropriate  cases,  litigation 
counsel  should  move  for  summary 
judgment  to  resolve  Utigation  or  narrow 
the  issues  to  be  tried.  lUs  rule  is  not 
intended  to  suggest  that  summary 
judgment  practice  should  be  used 
prematurely  in  a  manner  which  will 
permit  opposing  counsel  to  defeat 
summary  judgment. 

Litigation  counsel  should  seek  to 
stipulate  to  fects  that  are  not  in  dispute 
and  move  for  early  trial  dates  where 
practicable.  Referring  agencies  should 
identify  facts  not  in  dispute  and  inform 
litigation  counsel  of  the  lack  of  dispute 
and  the  basis  for  concluding  that  there 
is  no  factual  dispute,  as  soon  as  it  is 
feasible  to  do  so.  Litigation  counsel 
should  seek  agreement  to  fact 
stipulations  as  early  as  practicable, 
taking  into  account  the  progress  of 
discovery  and  after  exercising  sound 
judgment  to  determine  the  most 
appropriate  and  efficient  timing  for  such 
stipulations. 

At  reasonable  intervals,  litigation 
counsel  should  review  and  revise 
submissions  to  the  court  and  should 
apprise  the  court  and  all  counsel  of  any 
narrowing  of  issues,  resulting  from 
discovery  or  otherwise. 

These  requirements  are  not  intended 
to  suggest  that  litigation  counsel  should 
concede  facts  or  issues  as  to  which  there 
is  reasonable  dispute,  imcertainty,  or 
inability  to  corroborate. 

Fees  And  Expenses 

(Section  1(h)] 

Section  1(h)  of  the  Order  provides 
that  litigation  counsel  shall  offer  to 
enter  into  a  two-way  fee  shifting 
agreement  with  opposing  parties  in 
cases  involving  disputes  over  certain 
federal  contracts  or  in  any  civil 
litigation  initiated  by  the  United  States. 
Under  such  an  agreement,  the  losing 
party  wonld  pay  the  prevailing  party's 
fees  and  costs,  subject  to  reasonable 
terms  and  conditions.  This  section  is  to 
be  implemented  only  "(t]o  the  extent 
permissible  by  law."  The  section  also 
requires  the  Attorney  General  to  review 
the  legal  authority  for  entering  into  such 
agreements.  Because  no  legislation 
currently  provides  specific  authority  for 
these  agreements,  Utigation  counsel 
shall  not  offer  to  enter  into  a  two-way 
fee  shifting  agreement  until  legislation 
is  enacted  or  other  authority  is  provided 
by  the  Attorney  GeneraL 


Principles  to  Promote  fust  and  Efficient 
Administrative  Adjudications 

(Section  3] 

Section  3  of  the  Order  encourages 
agencies  to  implement  the 
recommendations  of  the  Administrative 
Conference  of  the  United  States,  entitled 
"Case  Management  as  a  Tool  for 
Improving  Agency  Adjudication."  to  the 
extent  it  is  reasonable  and  practicable  to 
do  so  (and  to  the  extent  it  does  not 
conflict  with  any  provision  of  the 
Order).  The  agency  proceedings  within 
the  ambit  of  section  3  are  adjudications 
before  a  presiding  officer,  such  as  an 
administrative  law  judge. 

The  Order  does  not  require  the 
appUcation  of  section  1  to  such  agency 
proceedings.  However,  it  has  become 
apparent  that  application  of  the  relevant 
provisions  of  section  1  would  have  a 
salutary  effect  and  would  be  in  concert 
with  the  reforms  required  by  the  Order. 
Agencies  are  therefore  encouraged  to 
extend  the  application  of  section  1  to 
agency  counsel  in  administrative 
adjudications  where  appropriate,  for 
example  where  an  evidentiary  hearing  is 
required  by  law,  and  where,  in  agency 
counsel's  best  judgment,  such  extension 
is  reasonable  and  practicable. 

Exceptions  to  the  Executive  Order 

The  Order  does  not  apply  to  criminal 
matters  or  proceedings  in  foreign  courts, 
and  shall  not  be  construed  to  require  or 
authorize  Utigation  counsel  or  any 
agency  to  act  contrary  to  applicable  law. 
Sections  7(a)  and  8. 

Attorneys  for  the  Federal  government 
are  obligated  to  follow  the  requirements 
of  the  Chtler  unless  compliance  would 
be  contrary  to  law.  In  the  event  of  an 
overlap  between  the  requirements  of  the 
Order  and  any  local  rules  or  court 
orders,  attorneys  for  the  Federal 
government  are  obligated  to  comply 
with  both  the  provisions  of  the  Order 
and  the  provisions  of  appUcable  local 
rules  or  court  orders. 

In  section  5(a),  the  Order  defines 
"agency"  to  include  each  establishment 
within  the  definition  of  "agency"  in  28 
U.S.C  451;  establishments  in  the 
legislative  or  judicial  branches  are 
excluded.  Thus,  Utigation  counsel, 
including  private  attorneys  representing 
the  government,  and  the  agency  are 
subject  to  the  provisions  of  the  Order 
even  where  the  agency  is  considered 
"independent"  for  other  purposes.  The 
President  clearly  has  the  authority  to 
supervise  and  guide  the  exercise  of  core 
executive  functions  such  as  litigation  by 
government  agencies. 

The  Order  Joes  not  compel  or 
authorize  disclosure  of  privileged 
information  or  any  other  information 


the  disclosure  of  whidi  is  prohibited  by 
law.  Section  9. 

Dated:  January  15, 1993. 
WUUamP.BafT. 
Attorney  General. 

[PR  Doc  93-1654  Filed  1-22-93;  8:45  ami 
BNJJNQ  cooe  44ie-»t-« 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-w-ir^ss] 

Revised  Determination  on 
Reconsideration;  Armor  Elevator  Co^ 
LouisviHe,  KY 

On  December  23, 1992,  the 
Department  issued  an  Affirmative 
Determination  Regarding  Application 
for  Reconsideration  for  workers  and 
former  worken  of  Armor  Elevator 
Company  in  Louisville.  Kentucky.  This 
notice  was  published  in  the  Federal 
Register  on  December  30, 1992  (57  PR 
62388). 

Local  #369  of  the  International 
Brotherhood  of  Electrical  Workers 
claims  that  company  is  importing 
elevator  controls  and  has  closed  the 
Louisville  plant 

Findings  on  reconsideration  confirm 
the  union's  allegation  of  company 
imports  of  elevator  controls.  New 
findings  on  reconsideration  show  that 
on  November  15, 1992  the  company 
received  its  firet  shipment  of  elevator 
controls  from  Finland.  Additional 
shipments  from  Finland  have  also 
arrived  in  the  U.S.  It  is  the  company's 
plan  to  continue  importing  elevator 
controls  fix>m  its  parent  company  in 
Finland. 

Other  findings  on  reconsideration 
show  that  all  production  of  elevator 
controls  ceased  at  the  Louisville  plant  in 
November  1992  when  all  production 
workers  were  laid  off. 

ConclusioD 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  it  is 
concluded  that  increased  imports  of 
articles  Uke  or  directly  competitive  with 
elevator  controls  produced  at  the 
Louisville.  Kentucky  plant  of  Armor 
Elevator  Company  contributed 
importantly  to  the  decline  in  sales  or 
production  and  to  the  total  or  partial 
separation  of  workers  at  the  Armor 
Elevator  Company.  In  accordance  with 
the  provisions  of  the  Trade  Act  of  1974, 
I  made  the  following  revised 
determination: 

All  Mtorken  of  Armor  Elevator  Company, 
Lx>ulsviUe.  Kehtiicky  who  became  totally  or 
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partially  separated  from  employment  on  or 
after  October  1, 1992  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
theTrade  Act  of  1974. 

Signed  at  Washington,  DC.  this  12th  day  of 
January  1993. 
Robert  O.  Dealongchwnps, 
Director.  Office  of  Legislation  &  Actuarial 
Services  Unemployment  Insurance  Service. 
[FR  Doc  93-1729  Filed  1-22-93;  8:45  ami 
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[TA-W-27,971] 

Termination  of  Investigation; 
Bethenergy  IMines,  Inc.  Eighty-Four, 
PA 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  November  9, 1992  in 
response  to  a  worker  petition  which  was 
fileKl  on  November  9, 1992  on  behalf  of 
workers  at  Bethenergy  Mines, 
Incorporated,  Eighty-four,  Pennsylvania. 

A  negative  determination  applicable 
to  the  petitioning  group  of  workers  was 
issued  on  December  15. 1992  (TA-W- 
28,037).  No  new  information  is  evident 
which  would  result  in  a  reversal  of  the 
Department's  previous  determination. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington.  DC  this  14th  day  of 
January,  1993. 
Marvin  M.  Fookfc 

Director.  Office  of  Trade  Adjustment 
Assistance. 
|FR  Doc  93-1728  Filed  1-22-93;  8:45  am) 
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[TA-W-2a,  056] 

Tennination  of  Investigation;  Dale 
Electronics  inc.,  El  Paso,  TX 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  November  30, 1992  in 
response  to  a  worker  petition  which  was 
filed  on  November  30, 1992  on  behalf  of 
workers  at  Dale  Electronics, 
Incorporated,  El  Paso,  Texas. 

An  active  certification  covering  the 
petitioning  group  of  workers  remains  in 
effect  through  February  25, 1993  (TA- 
W-25,246).  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC  this  14th  day  of 
January,  1993. 
Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc  93-1730  Filed  1-22-93;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  93-004] 

Establishment  of  the  National 
Aeronautics  and  Space  Administration 
(NASA)— National  Institutes  of  Health 
(NIH)  Advisory  Committee  on 
Biomedical  and  Behavioral  Research 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Notice  of  establishment. 

SUMMARY:  Pursuant  to  sections  9  (a)  and 
(c)  of  the  Federal  Advisory  Committee 
Act,  Pub.  L  92-462,  and  after 
consultation  with  the  Committee 
Management  Secretariat,  General 
Services  Administration,  the  National 
Aeronautics  and  Space  Administration 
(NASA)  has  determined  that 
establishment  of  the  Advisory 
Committee  on  Biomedical  and 
Behavioral  Research  is  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  upon 
NASA  by  law. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Code  S, 
Washington.  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Joseph  K.  Alexander,  Code  S, 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546 
(202/358-1430). 

SUPPLEMENTARY  INFORMATION:  The  NASA 
Administrator,  in  consultation  with  the 
National  Institutes  of  Health,  has 
determined  that  it  is  appropriate  for 
NASA  to  establish  the  Advisory 
Committee  on  Biomedical  and 
Behavioral  Research  to  serve  as 
principal  source  of  oversight  and  advice 
regarding  the  progress  and  program 
strategies  for  joint  activities  conducted 
by  NASA  and  NIH  in  the  fields  of 
biomedical  and  behavioral  research.  The 
Committee  will  advise  the  NASA 
Administrator  and  the  Director  of  NIH 
on  these  joint  activities.  The  Committee 
is  chaired  by  Charles  A.  LeMaistre, 
M.D.,  and  is  composed  of  10  members 
selected  from  a  cross-section  of 
qualified  individuals  with  an  extensive 
knowledge  of  biomedical  and  behavioral 
research. 

Dated:  January  IS,  1993. 
lohnW.Gafif. 

Advisory  Committee  Management  Officer. 
National  Aeronautics  and  Space 
Administration. 

IFR  Doc  93-1637  Piled  1-22-93;  8:45  amj 
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[Notice  93-005] 

NASA  Advisory  Council  (NAC),  Space 
Science  and  Applications  Advisory 
Committee  (SSAAC);  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  the  National  Aeronautics  and 
Space  Administration  announces  a 
forthcoming  meeting  of  the  NASA 
Advisory  Council,  Space  Science  and 
Applications  Advisory  Committee. 
DATES:  February  3, 1993,  8:30  a.m.  to 
5:30  p.m.;  February  4, 1993,  8:30  a.m.  to 
5:30  p.m.;  and  February  5,  1993,  8:30 
a.m.  to  3  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  room  MIC-5,  300 
E  Street  SW.,  Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joseph  K.  Alexander,  Code  S,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546.  202/358-1430. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

— OSSA  Program  Status  and  Outlook 

— Strategic  Planning  Discussion 

— Mission  Operations  and  Data  Analysis 

— Presentation  of  Technology 

—FY  1994  Budget  Issues 

— Subcommittee  Reports 

— Committee  Writing  Assignments 

It  is  imperative  that  the_meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  January  15, 1993. 
John  W.  Gafif; 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

IFR  Doc.  93-1638  Filed  1-22-93;  8:45  am) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Literature 
Advisory  Panel  (Audience  Development 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  February  17-19, 
1993  from  9  a.m.-  5  p.m.  in  room  M- 
07  at  the  Nancy  Hanks  Center,  1100 


Pennsylvania  Avenue  NW.,  Washington. 
DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  February  19  from  1  p.m. 

-  3:30  p.m.  The  topics  will  be 
guidelines  review  and  policy 
discussion. 

The  remaining  portions  of  this 
meeting  tm  February  17-18  from  9  a.m. 

-  5  p.m.  and  February  19  from  9  a.m. 
- 1  p.m.  and  3:30  p.m.  -  5  p.m.  are  for 
the  purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965.  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24,  1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(  (4),  (6).  and  (9)  (B)  of 
section  552b  to  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506.  202/682-5532,  TTY  202/682- 
5496.  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506.  or  call  (202)  682-5439. 

Dated:  January  13, 1993. 
Yvonne  M.  Sabine, 

Director,  Panel  Operations,  National 
Endowment  for  the  Arts. 

|FR  Doc.  93-1698  Filed  1-22-93:  8:45  am| 
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NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (0MB) 
Review 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACnON:  Notice  of  OMB  review  of 
information  collection. 


SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35). 

1.  Type  of  submission,  new,  revision,  or 

extension:  Revision. 

2.  The  title  of  the  information 

collection: 

Submittal,  in  computer  readable 
format,  of  the  following  forms  in 
accordance  with  listed  instructions: 
— DOE/NRC  Forms  741  &  741  A. 

"Nuclear  Material  Transaction 

Report." 
NUREG/BR-0006,  "bistructions  for 

completing  forms  741.  741  A,  and 

740M."  and 
NMMSS  Report  D-24.  "Personal 

Computer  Data  Input  for  NRC 

Licensees" 
— I30E/NRC  Form  740M.  "Concise 

Note" 
—DOE/NRC  Form  742,  "Material 

Balance  Report,"  and  NUREG/BR- 

0007,  Instructions  for  Completing 

Forms  742,  742C.  and  740M 
—DOE/NRC  Form  742C,  "Physical 

Inventory  Listing^' 

3.  The  form  number  if  applicable:  Same 

as  item  2  above. 

4.  How  often  the  collection  is  required: 
—DOE/NRC  Forms  741/741A:  As 

occasioned  by  special  nuclear 
material  or  source  material 
transfers,  receipts,  or  inventory 
changes  that  meet  certain  criteria. 

—DOE/NRC  Form  740M:  When 
specified  in  Facility  Attachments  or 
Transitional  Facility  Attachments, 
or  as  necessary  to  inform  the  U.S. 
or  IAEA  of  any  qualifying  statement 
or  exception  to  data  contained  in 
any  of  the  other  reporting  forms 
required  under  the  US/IAEA 
Safeguards  Agreement. 

—DOE/NRC  Forms  742  and  742C: 
Semiannually  for  affected  special 
nuclear  material  licensees. 
Annually  for  affected  source 
material  licensees.  As  specified  in 
Facility  Attachments  for  licensees 
reporting  under  10  CFR  part  75. 

5.  Who  will  be  required  or  asked  to 

report:  Persons  licensed  to  possess 
specified  quantities  of  special 
nuclear  material  or  source  material. 

6.  An  estimate  of  the  number  of 

responses  annually: 
—DOE/NRC  Forms  74 1/741  A:  20,000 
—DOE/NRC  Form  740M:  1,140 
—DOE/NRC  Form  742:  600 
—DOE/NRC  Form  742C:  240 

7.  An  estimate  of  the  total  number  of 

hours  needed  annually  to  complete 
the  requirement  or  request: 
—DOE/NRC  Forms  741/741A:  15,000 


(0.75  hours  per  response) 
—DOE/NRC  Form  740M:  855  (0.75 

hours  per  response) 
—DOE/NRC  Form  742:  450  (0.75 

hours  per  response) 
^DOE/NRC  Form  742C:  1.440  (6 

hours  per  response) 

8.  An  indication  of  whether  section 

3504(h),  Pub.  L.  96-511  applies: 
Applicable. 

9.  Abstract:  NRC  is  proposing  a 

regulatory  change  to  make  it 
mandatory  that  licensee  submittals 
of  DOE/NRC  Forms  741,  741A, 
740M,  742,  and  742C  be  in 
computer  readable  format.  The 
change  will  streamline  the 
collection  of  nuclear  material 
transaction  data,  increase  accuracy 
of  reported  information,  and 
decrease  burden  on  respondents  by 
eliminating  preparation  of  paper 
copies. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room.  2120  L 
Street  NW.  (Lower  Level).  Washington, 
DC. 

Comments  and  questions  may  be 
directed  by  mail  to  the  OMB  reviewer: 
Ronald  Minsk,  Office  of  Information  and 
Regulatory  Affairs  (3150-0003,  -0057, 
-0004,  and  -0058).  NEOB-3019,  Office 
of  Management  and  Budget. 
Washington.  DC  20503. 

Comments  may  also  be  communicated 
by  telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo  Shelton,  (301)  492-8132. 

Dated  at  Bethesda.  Maryland,  this  15th  day 
of  January  1993. 

For  the  Nuclear  Regulatory  Comniission. 
Gerald  F.  Cranford. 

Designated  Senior  Official  for  Information 

Resources  Management. 

jFR  Doc.  93-1642  Filed  1-22-93;  8:45  ami 
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Advisory  Committee  on  Reactor 
Safeguards,  Sut>committee  on 
Advanced  Pressurized  Water  Reactors; 
Notice  of  Meeting 

The  ACRS  Subcommittee  on 
Advanced  Pressurized  Water  Reactors 
will  hold  a  meeting  on  February  10. 
1993.  room  P-110,  7920  Norfolk 
Avenue,  Bethesda.  MD. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  to  discuss 
proprietary  information  (5  U.S.C. 
552(b)(c)(4)). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday.  February  10,  1993—8:30 
a.m.  until  the  conclusion  of  business. 
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The  Subcommittee  will  begin  its 
review  of  the  NRC  staffs  Draft  Safety 
Evaluation  Report  (NUREG-1462)  for 
certification  of  the  ABB-CE  System  80+ 
Design.  The  purpose  of  this  meeting  is 
to  gather  information,  analyze  relevant 
issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deUberation  by  the  full 
committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Giairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be 
permitted  only  during  those  sessions  of 
the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff,  its 
consultants,  ABB-CE  representatives, 
and  other  interested  persons  regarding 
this  review. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  engineer,  Mr.  Elpidio  G.  Igne 
(telephone  301/492-8192)  between  7:30 
a.m.  and  4:15  p.m.  (EST).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occurred. 

Dated:  January  14, 1993. 
Sun  Duraiswamy, 
Chief,  Nuclear  Reactors  Bmnch. 
IFR  Doc.  93-1554  Filed  1-22-93;  8:45  ami 
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Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on 
Planning  and  Procedures;  Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 


February  10, 1993,  room  P-422.  7920 
Norfolk  Avenue,  Bethesda.  MD. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  will  be  closed  to  discuss 
the  qualifications  of  candidates 
nominated  for  appointment  to  the 
ACRS.  This  session  will  be  closed  to 
discuss  information,  the  release  of 
which  would  represent  a  clearly 
unwarranted  invasion  of  personal 
privacy  per  5  U.S.C  552bi[c)(6).  The 
purpose  of  this  meeting  will  be  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deliberation  by  the  full  Committee. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  February  10. 1993—3 
p.m.  until  5:30  p.m. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities,  practices  and 
procedures  for  conduct  of  Committee 
business,  and  related  matters. 
Qualifications  of  candidates  nominated 
for  appointment  to  the  ACRS  will  also 
be  discussed. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Recordings  will  be 
permitted  only  during  those  portions  of 
the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACRS  staff  member  named  below  as 
far  in  advance  as  is  practicable  so  that 
appropriate  arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  cancelled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  a  prepaid 
telephone  call  to  the  cognizant  ACRS 
staff  engineer,  Dr.  John  T.  Larkins 
(telephone  301/492-8158)  between  7:30 
a.m.  and  4:15  p.m.,  EST.  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  one  or  two  days  before  the 
scheduled  meeting  to  be  advised  of  any 
changes  in  schedule,  ect.,  that  may  have 
occurred. 

Dated:  January  14, 1993. 
Sam  Duraiswamy, 
Chief,  Nuclear  Reactors  Branch. 
IFR  Doc.  93-1555  Filed  1-22-93;  8:45  am] 
mumacootT9»o-9t-m 


Draft  Regulatory  Guide:  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  new  guide  planned  for  its  Regulatory 
Guide  Series  together  with  a  draft  of  the 
associated  value/impact  statement.  This 
series  has  been  developed  to  describe 
and  make  available  to  the  public  such 
information  as  methods  acceptable  to 
the  NRC  staff  for  implementing  specific 
parts  of  the  Commission's  regulations, 
techniques  used  by  the  staff  in 
evaluating  specific  problems  or 
postulated  accidents,  and  data  needed 
by  the  staff  in  its  review  of  applications 
forpermits and  licenses. 

Ine  draft  guide  is  temporarily 
identified  as  DG-3008,  "Nuclear 
Criticality  Safety  Training,"  and  is 
intended  for  Division  3,  "Fuels  and 
Materials  Facilities."  This  regulatory 
guide  is  being  developed  to  provide 
guidance  on  an  appropriate  nuclear 
criticality  safety  training  program  for  the 
use  of  special  nuclear  material, 
especially  the  prevention  of  criticality 
accidents. 

This  draft  and  the  associated  value/ 
impact  statement  are  being  issued  to 
involve  the  public  in  the  early  stages  of 
the  development  of  a  regulatory  position 
in  this  area.  They  have  not  received 
complete  staff  review  and  do  not 
represent  an  official  NRC  staff  position. 

Public  comments  are  being  solicited 
on  the  guide  and  the  draft  value/impact 
statement.  Comments  should  be 
accompanied  by  supporting  data. 
Written  comments  may  be  submitted  to 
the  Regulatory  Publications  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  2120  L  Street  NW.,  Washington, 
DC.  Comments  will  be  most  helpful  if 
received  by  March  19, 1993. 

Ahhougn  a  time  limit  is  given  for 
comments  on  these  drafts,  comments 
and  suggestions  in  connection  with 
items  for  inclusion  in  guides  currently 
being  developed  or  improvements  in  all 
published  guides  are  encouraged  at  any 
time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  IXL  Requests  for  single 
copies  of  draft  guides  (which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
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Attention:  Distribution  and  Mail 
Services  Section.  Telephone  requests 
cannot  be  accommodated.  Regulatory 
guides  are  not  copyrighted,  and 
Commission  approval  is  not  required  to 
reproduce  them. 

(5  U.S.C  S52(a)) 

Dated  at  Rockville.  Maryland,  this  31st  day 
of  December  1992. 

For  the  Nuclear  Regulatory  Canunisslon. 

Bill  M.  Morris,  Director, 

Division  of  Regulatory  Applications.  Office 

ofNudear  Regulatory  Research. 

IFR  Doc.  93-1641  Piled  1-22-93;  8:45  am) 
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Northeast  Nuclaar  Energy  Co.;  Notice 
of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  Hearing 

[Docket  No.  50-245] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
21  issued  to  Northeast  Nuclear  Energy 
Company  (the  licensee/NNECO)  for 
operation  of  Millstone  Nuclear  Power 
Station,  Unit  1,  located  in  New  London 
County,  Connecticut. 

The  proposed  amendment  to  the 
Technical  SpeciHcations  would  allow 
for  temporarily  bypassing  the  Main 
Steam  Line  Radiation  Monitor  (MSLRM) 
trip  function  in  order  to  allow 
condensate  demineralizers  to  be 
returned  to  service,  thereby  eliminating 
the  possibility  of  an  inadvertent 
initiation  of  the  MSLRM  trip  function. 
A  time  limit  of  2  hours  per  occurrence 
has  been  set  to  minimize  the  overall 
time  that  the  MSLRM  trip  function  may 
be  bypassed. 

The  licensee  requested  expeditious 
review  of  this  request  because 
continued  plant  operation  dictates  that 
the  current  typical  ultrasonic  resin 
cleaning  cycle  of  two  condensate 
demineralizers  per  weeic  be  resumed 
promptly.  A  clean  demineralizer  has  not 
been  rotated  into  service  since 
December  29, 1992,  because  the  licensee 
believes  the  evolution  may  result  in  a 
spurious  and  unnecessary  main  steam 
line  high  radiation  monitor  trip  setpoint 
being  exceeded. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 


ammdment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  fix)m 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safiety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  ctmsi deration,  which  is 
presented  below: 

In  accordance  writh  10  CFR  50.92.  NNECX3 
has  reviewed  the  attached  proposed  change 
and  has  concluded  that  the  change  does  not 
involve  an  SHC  (Significant  Hazards 
Consideration).  The  basis  for  this  conclusion 
is  that  the  three  criteria  of  10  CFR  50.92(c) 
are  not  pompromised.  The  propoeed  change 
does  not  involve  an  SHC  because  the  change 
would  not; 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  analyzed. 

The  trip  function  of  the  MSLRMs  is  a 
postaccident  function  and  hence  changes  to 
this  function  can  not  increase  the  probability 
of  occurrence  of  previously  evaluated 
accidents.  The  Millstone  Unit  No.  1  design 
basis  accident  analysis  does  not  take  credit 
for  this  trip  function  and  hence  there  are  no 
effects  on  the  consequences  of  previously 
evaluated  accidents.  In  the  control  rod  drop 
accident,  all  activity  from  foiled  fuel  rods  is 
assumed  to  be  immediately  transported  to  the 
turbine/condenser  and  is  available  for 
leakage  from  the  condenser. 

Additionally,  the  main  steam  activity 
detected  by  the  MSLRMs  will  be  removed  by 
the  steam  jet  air  ejectors,  be  monitored  by  the 
redundant  off-gas  monitors  and  be  directed  to 
the  off-gas  treatment  system.  The  sensitivity 
of  the  off-gas  monitors  is  much  greater  than 
the  MSLRMs.  The  noble  gas  activity  required 
to  cause  the  MSLRMs  to  exceed  their  alarm 
setpoint  will  be  well  above  the  trip  setpoint 
for  the  off-gas  monitors.  The  off-gas  monitors 
will  automatically  initiate  closure  of  the  off- 
gas  system  discharge  valve  after  a  15  minute 
time  delay  and  hence,  trap  all  activity  within 
the  off-gas  system.  No  significant  activity  is 
expected  to  be  released  to  the  public,  since 
it  would  be  contained  within  toe  off^gas 
system. 

Furthermore,  not  closing  the  MSIVs  will 
reduce  the  potential  dose,  as  the  steam  jet  air 
ejector  will  remain  available  to  direct  activity 
to  the  off-gas  system.  If  the  MSIVs  were 
closed,  the  activity  would  remain  in  the 
condenser.  More  activity  would  be  expected 
to  leak  out  of  the  condenser  than  the  off-gas 
system. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  proposed  changes  allow  the  MSLRM 
trip  function  to  be  bypassed  for  a  short 
period  of  time  (conservatively  selected  as  two 
hours  per  occunonce)  while  condensate 


demineralizers  are  placed  into  terrice.  The 
direct  impact  on  the  plant  is  that  this 
particular  trip  function  (i.e.,  MSIV  ckmire 
and  reactor  scram)  vrill  not  actuate  while  H 
is  bypassed.  Since  the  design  basis  acddent 
analysis  does  not  credit  this  trip  function  to 
demonstrate  acceptable  radiolc^cal 
consequences,  the  prop>osed  changes  bavo 
effectively  been  evaluated  previously  and  are 
enveloped  by  the  existing  analysis.  As  stated 
above,  in  the  control  rod  drop  accident,  all 
activity  from  foiled  fuel  rods  is  assumed  to 
be  immediately  transported  to  the  tiirbine/ 
omdenser  and  is  available  far  leakags  from 
the  condenser. 

3.  Involve  a  significant  reduction  In  a 
margin  of  safety. 

The  proposed  changes  do  not  impact  the 
physical  protective  boundaries,  nor  do  they 
affect  the  calculated  off-site  dose 
consequences.  Therefore,  there  is  no  impact 
on  the  maipn  of  safety.  Furthermore,  the 
changes  will  improve  the  overall  reliability  of 
the  plant  when  compared  to  the  as-found 
system,  since  the  proposed  changes  will 
reduce  the  chances  of  an  uiraecessary  plant 
transient  occurring  as  a  result  of  an 
inadvertent  MSIV  closure  at  100  percent 
power. 

Th^  NRC  staff  has  revie%ved  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  .seeking  public 
commmts  on  this  proposed 
determination.  Any  comments  received 
within  15  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Directives 
Review  Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
bom  7:30  a.m.  to  4:15  p.m.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street,  NW.,  Washington,  DC  20555.  The 
filing  of  requests  for  bearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  February  24, 1993,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
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proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington.  DC  20555,  and  at  the  local 
public  document  room  located  at  the 
Learning  Resources  Center,  Thames 
Valley  State  Technical  College,  574  New 
London  Turnpike,  Norwich, 
Connecticut  06360. 

If  a  request  for  a  hearing  or  petition 
for  leave  to  intervene  is  filed  by  the 
above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  S{)ecific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 


controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fiact.  Contentions  shall  be  limited  to 
matters  within  the  scop>e  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  30  days,  the  Commission 
will  make  a  final  determination  on  the 
issue  of  no  significant  hazards 
consideration.  If  a  hearing  is  requested, 
the  final  determination  will  serve  to 
decide  when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  requests  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  15-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
15-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final  * 
determination  will  consider  all  public 


and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

A  request  for  a  hearing  or  (^  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  tlie  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-(800)  248- 
5100  (in  Missouri  l-{800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  John  F.  Stolz:  Petitioner's 
name  and  telephone  number;  date 
petition  was  mailed;  plant  name;  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  Gerald 
Garfield,  Esquire,  Day,  Berry  &  Howard, 
Counselors  at  Law,  City  Place,  Hartford, 
Connecticut  06103-3499,  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  )0 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  12, 1993, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW..  Washington,  DC  20555,  and 
at  the  Local  Public  Document  Room 
located  at  the  Learning  Resources 
Center,  Thames  Valley  State  Technical 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut  06360. 

Dated  at  Rockville,  Maryland,  this  ISth  day 
of  January  1993. 
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For  the  Nuclear  Regulatory  Commission. 

fames  W.  Anderaen, 

Acting  Profect  Manager,  Project  Directorate 

1-4,  Division  of  Reactor  Projects— l/ll.  Office 

of  Nuclear  Reactor  Regulation. 

(FR  Doa  93-1643  Filed  1-22-93;  8:45  am] 

BUUNO  CODE  7M0-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Privacy  Ad  of  1974:  Computer 
Matchir>g  Programs— OPM/Department 
of  Latior,  Offic*  of  Worker*' 
Compensation  Programs 

AGENCY:  Office  of  Personnel 
Management  (OPM). 

ACTION:  Publication  of  notice  of 
computer  matching  to  comply  with 
Public  Law  100-503,  the  Computer 
Matching  and  Privacy  Act  of  1988. 

SUMMARY:  OPM  is  publishing  notice  of 
its  computer  matching  program  with  the 
Department  of  Labor.  Office  of  Workers' 
Compensation  Programs  (OWCP)  to 
meet  the  reporting  and  publication 
requirements  of  Pub.  L  100-503.  The 
match  will  identify  individuals 
receiving  prohibited  concurrent  benefits 
under  the  Civil  Service  Retirement  Act 
(CSRA)  or  the  Federal  Employees' 
Retirement  System  Act  (FERSA)  and  the 
Federal  Employees'  Compensation  Act 
(FECA).  Both  the  CSRA  and  FERSA,  on 
one  hand,  and  the  FECA.  on  the  other, 
prohibit  the  receipt  of  certain 
concurrent  payments  covering  the  same 
period  of  time.  The  match  will  involve 
the  OPM  system  of  records  published  as 
OPM  CENTRA^-1,  Civil  Service 
Retirement  and  Insurance  Records 
(OPM/CENTRAL-1)  (57  FR  35698, 
August  10,  1992)  and  the  Department  of 
Labor  system  of  records  published  as 
DOL/ESA-13,  55  FR  7121-7123, 
February  28. 1990.  The  purpose  of  the 
match  is  to  identify  and/or  prevent 
erroneous  payments  under  both  the 
CSRA,  FERSA,  and  FECA. 
DATES:  The  matching  program  will  begin 
in  January  1993  or  30  days  after 
agreements  by  the  parties  participating 
in  the  match  have  been  submitted  to 
Congress  and  the  Office  of  Management 
and  Budget,  whichever  is  later.  The 
matching  program  will  continue  for  18 
inonths  from  the  beginning  date  and 
may  be  extended  an  additional  12 
months  thereafter.  The  data  exchange 
will  begin  at  a  date  mutually  agreeable 
between  CffM  and  OWCP  after  January 
2, 1993,  unless  comments  are  received 
which  will  result  in  a  contrary 
determination.  Subsequent  matches  will 
take  place  semi-annually  on  a  recurring 


basis  until  one  of  the  parties  advises  the 
other  in  writing,  of  its  intention  to 
reevaluate,  modify  and/or  terminate  the 

agreement. 

ADDRESSES:  Send  comments  to  Andrea 
S.  Minniear,  Assistant  Director  for 
Retirement  and  Insurance  Policy; 
Retirement  and  Insurance  Ooup;  Office 
of  Personnel  Management;  P.O.  Box  57; 
Washington,  DC  20044;  or  deliver  to 
OPM,  Room  4351,  2900  E  Street  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joy  Anderson,  (202)  606-0299.. 

SUPPLEMENTARY  INFORMATION:  The 
computer  matching  program  between 
OWCP  and  OPM  will  involve 
comparison  of  beneficiaries  under  the 
FECA  and  the  CSRA  and  FERSA.  The 
match  will  identify  beneficiaries 
receiving  payment  of  compensation  for 
wage  loss  or  death  under  the  FECA  and 
those  receiving  retirement  or  death 
benefits  under  the  CSRA  and  FERSA 
covering  the  same  period  of  time. 

The  concurrent  receipt  of  benefits 
under  the  FECA  based  on  wage  loss  and 
under  the  CSRA  and  FERSA  for 
retirement,  or  under  the  FECA.  CSRA  or 
FERSA  based  on  the  death  of  the 
Federal  employee  is  prohibited.  It  is  the 
responsibility  of  OPM  to  monitor 
retirement  annuity  and  survivor  benefits 
paid  under  the  CSRA  or  FERSA  to 
ensure  that  its  beneficiaries  are  not 
receiving  benefits  under  the  FECA 
which  are  prohibited  during  receipt  of 
benefits  under  the  CSRA  or  FERSA. 
Similarly,  it  is  the  responsibility  of  the 
OWCP  to  ensure  that  Federal  employees 
or  dependents  of  deceased  Federal 
employees  receiving  benefits  under  the 
FECA  are  not  also  receiving  benefits 
under  the  CSRA  which  are  prohibited. 

By  comparing  the  information 
received  through  this  computer 
matching  program  on  a  recurring  basis, 
the  agencies  will  be  able  to  make  a 
timely  and  more  accurate  adjustment  in 
the  benefits  payable.  The  match  will 
prevent  overpayments,  fi^ud  and  abuse, 
thus  assuring  that  benefits  payments  are 
proper  under  the  appropriate  Act. 

Additional  information,  regarding  the 
matching  program,  including  the 
authority  for  the  program,  a  description 
of  the  matches,  the  personal  records  to 
be  matched,  the  dates  of  the  program, 
security  safeguards,  and  plans  for 
disposition  following  completion  of  the 
matches  are  provided  in  the  text  below. 


OfBce  of  PwsoumI  Management. 

DvnglMA-Braak. 

Acting  Director. 

Matching  of  Records  Between  OfHce  of 
Workers'  Compensation  Programs  and 
Office  of  Personnel  Management 

A.  Authority:  The  Civil  Service 
Retirement  Act  (CSRA).  5  U.S.C  8331, 
et  seq.;  the  Federal  Employees' 
Retirement  System  Act  (FERSA),  5 
U.S.C.,  8401,  et  seq.;  and  the  Federal 
Employees'  Compensation  Act  (FECA), 
5U.S.C.,  8101.  et  seq. 

B.  Description  of  Computer  Matching 
Pmgram:  OPM  pays  annuities  or 
survivor  benefits  to  individuals  who 
may  also  receive  benefits  under  the 
FECA.  It  is  the  responsibility  of  OPM  as 
the  administrator  of  the  CSRA  and 
FERSA  to  assure  that  such  benefit 
payments  are  proper  and  to  prevent 
fraud  and  abuse.  The  computer 
matching  program  is  an  efficient  and 
nonobtrusive  method  of  determining 
whether  these  individuals  are  receiving 
benefits  from  OWCP  and  OPM 
prohibited  by  the  FECA  and  CSRA  and 
FERSA.  The  OWCP  will  provide  OPM 
with  extracts  of  its  payment  files 
containing  data  (names,  social  security 
numbers,  dates  of  birth,  claim  numbers, 
payee  relationship  codes,  addresses,  zip 
codes,  and  payment  data)  needed  to 
identify  the  individual  and  determine  if 
he  or  she  is  receiving  benefits  frt>m  both 
organizations  at  the  same  time.  OPM 
will  match  OWCP's  extract  of  its 
payment  files  against  its  payment 
records  for  the  same  dates  to  determine 
if  benefits  were  being  paid  on  the  same 
date  by  both  agencies.  OPM  will  provide 
OWCP  with  a  listing  of  valid  matches. 
Both  organizations  will  detect,  identify, 
and  follow-up  on  f>ayment  of  prohibited 
dual  benefits.  An  individual  identified 
as  receiving  prohibited  dual  benefits 
will  be  afforded  an  opportunity  to 
contest  the  findings  and  proposed 
actions  and  the  opportunity  to  elect  the 
benefits  he  or  she  wishes  to  receive.  The 
organization  responsible  for  initiating 
recovery  of  the  overpayment  of  benefits 
will  afford  the  individual  due  process 
before  any  payment  modifications  are 
made. 

C.  Persona!  Records  to  he  Matched: 
The  OPM  system  of  records  published 
as  OPM  CENTRAL-1,  Civil  Service 
Retirement  and  Insurance  Records,  57 
FR  35698.  August  10. 1992,  which 
contains  payment  data  on  recipients  of 
CSRA  and  FERSA  benefits  disbursed  by 
OPM  will  be  matched  to  OWCP  records 
published  as  DOL/ESA-13.  55  FR  7121- 
7123.  February  28.  1990.  which  contains 
data  pertinent  to  the  payment  of  Federal 
employees  and  their  dependents  under 
the  FECA. 
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D.  Dates:  Data  exchanges  will  begin 
during  calendar  year  1993  at  a  mutually 
agreeable  time  and  will  be  repeated 
every  six  months,  until  one  of  the 
parties  to  the  agreement  advises  the 
other  by  written  request  to  terminate  or 
modify  the  agreement. 

E.  Privacy  Safeguards  and  Security: 
The  personal  privacy  of  the  individuals 
whose  names  are  included  in  the  tapes 
is  protected  by  strict  adherence  to  the 
provisions  of  the  Privacy  Act  of  1974 
and  OMB's  Guidance  Interpreting  the 
Provisions  of  Public  Law  100-503,  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988  (54  FR  25818). 
Security  safeguards  include  limiting 
access  only  to  the  files  agreed  to  and 
only  to  agency  p)ersonnel  having  a 
"need  to  know."  All  automated  records 
will  be  password  protected  and  the  data 
listing  will  be  lock.ed  in  file  areas  after 
normal  duty  hours.  Records  matched  or 
created  by  the  match  will  be  stored  in 
an  area  that  is  physically  safe  from 
access  by  unauthorized  persons  during 
duty  hours  and  nonduty  hours  or  when 
not  in  use. 

F.  Disposal  of  Records:  The  files  will 
remain  the  projierty  of  the  respective 
source  agencies  and  all  records 
including  those  not  containing  matches 
will  be  returned  to  the  source  agency  for 
destruction.  "Hits,"  the  records  relating 
to  matched  individuals,  will  be 
disposed  of  in  accordance  with  the 
provisions  of  the  Privacy  Act  and  the 
Federal  Record  Schedules  after  serving 
their  purposes.  The  data  obtained  from 
confirmed  hits  will  be  entered  in  the 
claims  file,  subject  to  release  only  in 
accordance  with  the  provisions  of  the 
Privacy  Act. 

jFR  Doc.  93-1576  Filed  1-22-93;  8:45  ami 

BHJJNG  COOC  C32S-01-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Generalized  System  of  Preferences; 
Implementation  of  Decisions 
Amending  the  List  of  Articles  Eligible 
for  Duty-Free  Treatment  Under  the 
GSR 

AGENCY:  Omce  of  the  United  States 
Trade  Representative. 
ACTION:  Implementation  of  certain 
decisions  regarding  the  Generalized 
System  of  Preferences. 

SUMMARY:  This  notice  serves  to 
announce  the  implementation  of 
decisions  amending  the  list  of  articles 
eligible  for  duty-free  treatment  under 
the  GSP. 

FOR  FURTHER  MFORMATtON  CONTACT: 
GSP  Subc:ommittee,  Office  of  the  United 


States  Trade  Representative,  600  17th 
Street,  NW.,  room  517,  Washington  DC 
20506.  The  telephone  number  is  (202) 
395-6971. 

SUPPLEMENTARY  INFORMATION:  On  June 
15, 1992,  the  President,  by  way  of 
proclamation,  modified  the  Generalized 
System  of  Preferences  (GSP).  57  FR 
26981  (June  17. 1992).  Annex  VI, 
paragraphs  1  and  2  of  the  proclamation 
modified  the  GSP  by  adding  lime  peel 
(HTS  subheading  0814.00.40)  and 
bonito  (HTS  subheading  1604.19.25)  to 
the  list  of  articles  eligible  for  duty-free 
treatment  under  the  GSP.  The 
proclamation  deferred  implementation 
of  this  modification  until  a  date 
announced  in  the  Federal  Register  by 
the  United  States  Trade  Representative. 

The  United  States  Trade 
Representative,  upon  the  advice  of  the 
Trade  Policy  Staff  Committee  (TPSC), 
has  decided  to  implement  the  decisions 
to  add  lime  peel  and  bonito  to  the  list 
of  articles  eligible  for  duty-free 
treatment  under  the  GSP.  Accordingly, 
the  Harmonized  Tariff  Schedule  is 
modified  as  provided  in  Annex  VI, 
paragraphs  1  and  2  of  Presidential 
Proclamation  6447  of  June  15.  1992. 
This  modification  is  effective  with 
respect  to  articles  both  (i)  imported  on 
or  after  January  1. 1976,  and  (ii)  entered, 
or  withdrawn  from  warehouse  for 
consumption,  on  or  after  15  days  after 
publication  of  this  notice  in  the  Federal 
Register. 
Caria  A.  Hills. 

United  States  Trade  Representative. 
[FR  Doc.  93-1566  Filed  1-22-93;  8:45  ami 
BttUNOCOOC  9190-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Boston  Stock  Exchange,  Inc. 

January  15, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Citizens  First  Bancorp,  Inc. 
Common  Stock,  No  Par  Value  (File  No.  7- 
10012) 
CompUSA,  Inc. 
Common  Stock,  No  Par  Value  (File  No.  7- 
10013) 
Davstar  Industries,  Inc. 


Warrants,  No  Par  Value  (File  No.  7-10014) 
MGM  Grand,  Inc. 
•  Common  Stork.  $  01  Par  Value  (File  No.  7- 

10015) 
Student  Loan  Corp. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10016) 
Swift  Energy  Co. 
Common  Slock,  $.01  Par  Value  (File  No.  7- 
10017) 
Taubman  Centers,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10018) 
Vintage  Petroleum,  Inc. 
Common  Stock,  $.005  Par  Value  (File  No. 
7-10019) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  February  9, 1993. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportunity  "for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathan  G.  Katz. 
Secretary. 
IFR  Doc.  93-1577  Filed  1-22-93;  8:45  ami 

SILUNQ  COOE  MUMn-H 


[Release  No.  34-31736;  File  No.  SR-BSE- 
93-01] 

Self-Regulatory  Organizations;  Filing 
and  Order  Granting  Temporary 
Accelerated  Approval  of  Proposed 
Rule  Change  by  Boston  Stock 
Exchange,  Inc.  Relating  to  Examination 
Specifications  for  its  Floor  Member 
Examination 

January  15, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  and  rule  19b-4  thereunder,* 
notice  is  hereby  given  that  on  January  8, 
1993,  the  Boston  Stock  Exchange,  Inc. 
("BSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 


>lSU.S.C78s(b)(1)(19aS). 
"  17  CFR  240.19b-t  (1991) 


Federal  Register  /  Vol.  58,  No.  14  /  Monday,  January  25.  1993  /  Notices 


6027 


rule  change  as  described  in  hems  I  and 
II  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self«Regulatory  Organization's 
Statement  of  the  Temu  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  has  filed  the 
Examination  Specifications  for  its  Floor 
Member  Examination. 

The  Exchange  is  requesting  temporary 
accelerated  effectiveness  of  the 
proposed  rule  change.  The  Exchange 
believes  that  such  accelerated 
effectiveness  is  necessary  and 
appropriate  in  view  of  the 
administrative  nature  of  the  exam  and 
its  importance  in  determining  the  level 
of  training,  competence  and  experience 
of  members  employed  on  the  trading 
floor. 

II.  Self>Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self- regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self'Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Floor  Member  Examination  was 
created  as  an  Exchange  regulatory 
initiative  designed  to  codify,  clarify  and 
give  specificity  to  compliance 
obligations  of  Exchange  members  and 
member  organizations.  The  BSE's  Floor 
Member  Examination  is  a  qualifications 
examination  intended  to  ensure  that  the 
individual  floor  members  have  the 
knowledge,  skills  and  abilities  necessary 
to  carry  out  their  job  responsibilities. 
The  Examination  Specifications  detail 
the  areas  covered  by  the  exam  and  break 
down  the  proportion  of  examination 
questions  culled  from  each  area. 

Independent  floor  brokers  and 
specialists  who  are  employed  by 
member  firms  on  the  trading  floor  must 
take  and  pass  the  examination  before 
the  commencement  of  employment  on 


the  trading  floor  in  order  to  be  in 
compliance  with  the  requirements  of  the 
Constitution  and  Rules  of  the  Board  of 
Governors.^  Floor  clerks,  with  the 
consent  of  the  Exchange,  however  have 
three  months  from  commencement  of 
ernployment  to  pass  the  exam.* 

The  Exchange  is  requesting  temporary 
accelerated  approval  of  this  exam  for  a 
ninety  day  period  in  order  to  replace  the 
current  exam  which  has  become 
obsolete.  At  this  time,  it  is  anticipated 
that  the  exam  will  be  administered  on 
or  about  January  18, 1993  to  a  new 
member. 

2.  Statutory  Basis 

The  statutory  basis  for  the  Floor 
Member  Examination  lies  in  section 
6(c)(3)(B)  of  the  Act  in  that  it  is  the 
responsibility  of  the  Exchange  to 
prescribe  standards  of  training, 
experience  and  competence  for  persons 
associated  with  Exchange  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  Floor  Member  Examination  will 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
Floor  Member  Examination. 

ni.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  E)C  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


'The  BSE  requires  that  independent  floor 
brokers,  specialists  and  floor  clerks  pass  the 
Exchange's  Floor  Member  Examination. 
Independent  floor  brokers  and  specialists  must  first 
pass  the  Floor  Broker  Examination  before  acting  in 
their  respective  capacity.  See  BSE  Constitution  art 
IX,  sec.  3fd)  and  Rules  of  Board  of  Governors, 
chapter  XIV,  section  2lS2(b)(2),  Independent  Floor 
Brokers;  chapter  XV,  section  2155.01  Dealer- 
Specialists. 

*The  BSE's  rules  permit  a  floor  clerk  to  perform 
limited  clerical  duties,  with  the  consent  of  the 
Exchange,  for  three  months  without  having  passed 
the  Floor  Member  ExamiiMtion.  See  chapter  XIV, 
section  2153  (iii).02.  Floor  Qerii*. 


proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  BSE.  All  submissions 
should  refer  to  File  No.  SR-BSE-03-01 
and  should  be  submitted  by  February 
16,  1993. 

IV.  Commission's  Findings  and  Order 
Granting  Temporary  Accelerated 
Approval  of  Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and.  in  particular,  the 
requirements  of  sections  6  and  15  of  the 
Act.'  In  particular,  the  Commission 
believes  that  the  proposal  is  consistent 
with  the  section  6(b)(5)'  requirement 
that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade  and  to  protect 
investors  and  the  public  interest.  The 
Commission  believes  preliminarily  that 
the  revised  Floor  Member  Examination 
should  help  to  ensure  that  only  those 
individuals  with  a  comprehensive 
knowledge  of  the  specific  rules  of  the 
Exchange,  as  well  as  an  understanding 
of  the  relevant  provisions  of  the  Act, 
will  be  eligible  to  act  in  a  variety  of 
capacities  on  the  BSE  floor,  such  as 
floor  broker,  floor  clerk  or  specialist. 

The  Commission  also  believes  that  the 
proposal  is  consistent  with  sections 
6(c)(3)  (A)  and  (B) '  of  the  Act,  which  set 
forth  the  basis  upon  which  a  national 
securities  exchange  may  deny 
membership  to,  or  condition  the 
membership  of,  a  registered  broker  or 
dealer,  or  may  bar  a  natural  person  from 
becoming  a  member  or  associated  with 
a  member,  or  condition  the  membership 
of  a  natural  person  or  association  of  a 
natural  person  with  a  member  of  an 
exchange.  The  Commission  believes 
preliminarily  that  the  BSE  has  tailored 
its  exam  toward  evaluating  a  floor 
member's  knowledge  of  specific 
Exchange  rules  and  policies.  The 
revised  exam  should  ensure  that  the 
Exchange  grants  members  access  to  its 
floor  based  on  a  demonstration  of 


>  15  U.S.C  78f  and  7So  (1969). 

•l5U.S.C7«f(bK5). 

'  15  U.S.C  78flcX3XA).  (B)  (1989). 
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training,  experience  and  competence  as 
prescribed  by  the  rules  of  the  Exchange. 
*    In  addition,  the  Commission  believes 
that  the  proposed  rule  change  is 
consistent  with  section  15(b)(7)"  which 
requires  that  prior  to  effecting  any 
transaction  in,  or  inducing  the  purchase 
or  sale  of,  any  security,  a  registered 
broker  or  dealer  must  meet  certain 
standards  of  operational  capability,  and 
that  such  broker  or  dealer  (and  all 
natural  persons  associated  such  broker 
or  dealer)  must  meet  certain  standards 
of  training,  experience,  competence  and 
such  other  qualiBcations  as  the 
Commission  finds  necessary  or 
appropriate  in  the  public  interest  or  for 
the  protection  of  investors.  The 
Commission  believes  preliminarily  that 
the  BSE  exam  should  satisfy  the 
requirements  of  section  15(b)(7)  by 
requiring  that  floor  members 
demonstrate  requisite  knowledge, 
training  and  competence  to 
satisfactorily  di-scharge  their  individual 
duties  on  the  BSE  floor. 

For  these  reasons,  the  Commission 
believes  that  it  is  reasonable  to  grant 
temporary  approval  of  the  BSE's  revised 
Floor  Member  Examination  for  a  ninety 
day  period.  Temporary  approval  will 
enable  the  BSE  to  administer  its  revised 
exam  while  allowing  the  Commission 
time  to  fully  review  the  exam  questions. 

As  noted  above,  the  BSE  has 
represented  that  the  revised  exam 
would  replace  an  exam  whose  questions 
have  become  obsolete,  and  that  the 
Exchange  will  need  to  administer  its 
Floor  Member  Examination  on  or  about 
January  18, 1993  to  a  new  member.  The 
Commission  recognizes  that,  under 
these  cinnimstances,  temporary 
approval  of  the  proposed  rule  change 
should  prevent  BSE  floor  members  from 
taking  an  exam  which  has  become 
outdated  due  to  market  development  on 
the  BSE  floor.  During  the  ninety  day 
temporary  approval  period,  however, 
the  Commission  will  continue  its  review 
of  the  exam  to  determine  whether  the 
proposed  rule  change  warrants 
permanent  approval.  In  this  regard,  the 
Commission  will  review  the  proposal  to 
determine  if  the  BSE's  revised  exam 
sufficiently  reflects  the  requisite 
minimum  knowledge  a  floor  member 
must  possess  to  comply  with  the  BSE's 
rules  as  well  as  with  the  pertinent  rules 
and  regulations  of  the  Act. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  The  Commission 
believes  that  temporary  accelerated 
approval  of  the  proposed  rule  change 


should  benefit  investors  and  the  public 
interest  because  it  will  allow  the 
Exchange  to  administer  the  revised 
Floor  Broker  Examination  on  or  about 
January  18, 1993  to  ensure  that  BSE 
•floor  members  have  the  knowledge, 
skills  and  abilities  necessary  to  carry  out 
their  job  responsibilities. 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2) « that  the  proposed  rule 
change  (SR-BSE-93-01)  is  hereby 
approved  for  a  ninety  day  period 
expiring  on  April  15, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Cincinnati  Stocl(  Exchange, 
Inc. 

January  15, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(fl(l)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Public  Service  Electric  &  Gas  Co. 
5.28%  Cum.  Pfd.  E,  $100.00  Par  Value  (File 
No.  7-10021) 
Public  Service  Electric  &  Gas  Co. 
6.80%  Cum.  Pfd.  G.  SIOO.OO  Par  Value 
(File  No.  7-10022) 
Public  Service  Electric  ft  Gas  Co. 
7.52%  Cum.  Pfd.  J,  $100.00  Par  Value  (File 
Na  7-10023) 
Public  Service  Electric  ft  Gas  Ca 
7.40%  Cura.  Pfd  I.  $100.00  Par  Value  (File 
Na  7-10024) 
Public  Service  Electric  ft  Gas  Co. 
8.08%  Cum.  Pfd.  K.  $100.00  Par  Value 
(File  No.  7-10025) 
Public  Service  Electric  ft  Gas  Co. 
7.80%  Cum.  Pfd.  L,  $100.00  Par  Value  (File 
No.  7-10026) 
Public  Service  Electric  ft  Gas  Co. 
7.80%  Cum.  Pfd.  M,  $100.00  Par  Value 
(File  No.  7-10027) 
Public  Service  Electric  ft  Gas  Co. 
8.16%  Cum.  Pfd.  $100.00  Par  Value  (File 
No.  7-10028) 
Puerto  Rican  Cement  Co.,  inc. 
Common  Stock.  $1.00  Par  Value  (File  No. 
7-10029) 
Putnam  Dividend  Income  Fund 
Common  Stock,  No  Par  Value  (File  No.  7- 
10030) 
Putnam  Investment  Grade  Municipal  Trust 
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Shares  of  Beneficial  Interest,  No  Par  Value 
(File  No.  7-10031) 
Putnam  Managed  Municipal  Income  Trust 
Common  Stock,  No  Par  Value  (File  No.  7- 
10032) 
RAC  Income  Fund,  Inc. 
Common  Stock,  $0.1  Par  Value  (File  No.  7- 
10033) 
RAC  Mortgage  Investment  Corp. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
10034) 
Raytech  Corp. 
Common  Stock,  $1.00  Par  Value  (File  No. 
7-10035) 
Reader's  Digest  Association,  Inc. 
Class  A  Common  Stock,  No  Par  Value  (File 
No.  7-10036) 
Real  Estate  Investment  Trust  of  California 
Common  Stock,  No  Par  Value  (File  No.  7- 
10037) 
Repsol,  S.A. 
American  Depositary  Receipts,  No  Par 
Value  (File  No.  7-10038) 
Republic  New  York  Corp. 
Cum.  Pfd.  Fltg.  Rte.  Ser.  B,  No  Par  Value. 
(File  No.  7-10039) 
RMI  Titanium  Ca 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
10040) 
Robert  Half  International,  Inc. 
Common  Stock,  $1.00  Par  Value  (File  No. 
7-10041) 
Rockwell  International  Corp. 
$4.75  Conv.  Pfd.  Ser.  A,  No  Par  Value  (File 
Na  7-10042) 
Rockwell  International  Corp. 
$1.35  Conv.  Pfd.  Ser.  B,  No  Par  Value  (File 
No.  7-10043) 
Rollins  Truck  Leasing  Corp. 
Common  Stock,  $1.00  Par  Value  (File  No. 
7-10044) 
Royal  Bank  of  Scotland  Group  Pic 
American  Depositary  Shares  Ser.  A,  No  Par 
Value  (File  No.  7-10045) 
Royce  Value  Trust,  Inc. 
Common  Stock.  No  Par  Value  (File  No.  7- 
10046) 
Rymer  Foods.  Inc. 
Common  Stock,  $1.00  Par  Value  (File  No. 
7-10047) 
Rymer  Foods,  Inc. 
$1,175  Cum.  Conv.  Exch.  Pfd.,  $10.00  Par 
Value  (File  No.  7-10048) 
Schwitzer,  Inc. 
Common  Stock,  $.10  Par  Value  (File  No.  7- 
10049) 
Scotsman  Industries,  Inc. 
Common  Stock.  $.10  Par  Value  (File  No.  7- 
10050) 
Scudder  New  Europe  Fund,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10051) 
Sea  Containers 
$4,125  Conv.  Cum.  Pfd.  Shs.,  $.01  Par 
Value  (File  No.  7-10052) 
Shelby  Williams  Industries,  Inc. 
Common  Stock,  $.05  Par  Value  (File  No.  7- 
10053) 
Smith  Corona  Corp. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10054) 
Sterling  Bancorp 
Common  Stock,  $1.00  Par  Value  (File  No. 
7-10055) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 


securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  February  9, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of' unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonatbui  G.  Katz, 
Secretary. 
|FR  Doc.  93-1580  Filed  1-22-93;  8:45  ami 
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Self-Regulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  IMidwest  Stocit  Exchange,  inc. 

January  15, 1993. 

The  above  named  securities  exchange 
has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  SecuriUes  Exchange 
Act  of  1934  and  rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Advanced  Photonix,  Inc. 
Class  A  Common  Stock,  $.001  Par  Value 
(PUe  No.  7-10056) 
Chesapealw  Utilities  Corporation 
Common  Stock,  $.4867  Par  Value  (File  No. 
7-10057) 
Sunshine-Jr.  Stores,  Inc. 
Common  Stock,  $.10  Par  Value  (File  No.  7- 
10058] 
Acceptance  Insurance  Companies,  Inc. 
Common  Stock,  $.40  Par  Value  (File  No.  7- 
10059) 
Coles  Myer  Ltd. 
American  Depositary  Receipts  (each 
representing  8  Ordinary  Shares),  No  Par 
Value  (File  No.  7-10060) 
National  Semiconductor  Corporation 
Depositary  Shares  (each  representing  1/10 
share  Convertible  Preferred  Stock,  $32.50 
Par  Value)  (File  No.  7-10061) 
Painewebl)er  Premier  Tax-Free  Income  Fund, 
Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10062) 
TCW/DW  Term  Trust  2002 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
1M)63) 


These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  is  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  February  9. 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  l^W.,  Washington.  DC 
20549.  Following  this  opportimity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it.  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 
IFR  Doc  93-1581  Filed  1-22-93;  8:45  am) 
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[Release  No.  34-31728;  File  No.  SR-NASD- 
92-55] 

January  13, 1993. 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Market  Maker 
Location 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  December  16, 1992, 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  horn  interested  persons. 

I.  Self-Regulatory  Organizations's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  following  is  the  full  text  of  the 
proposed  rule  change  to  Part  VI,  Section 
1  of  Schedule  D  to  the  NASD  By-Laws. 
Additions  are  in  italics. 

Schedule  D 


Part  VI — ^Requirements  Applicable  to 
NASDAQ  Market  Makers 


Sec.  1    Registration  as  a  NASDAQ 
Market  Maker 


(g)  In  cases  where  a  market  making 
member  has  more  than  one  trading 
location,  a  fifth  character  geographic 
indicator  shall  be  appended  to  the 
market  maker's  identifier  for  that 
security  to  identify  the  branch  location 
where  the  security  is  traded.  The  fifth- 
character  branch  indicators  are 
established  by  the  Association  and 
published  from  time  to  time  in  the 
Nasdaq/cos  symbol  directory. 

n.  Self-Reguiatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in  section 
(A),  (B),  and  (C)  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Association  is  proposing  an 
amendment  to  Part  VI  of  Schedule  D  to 
the  By-Laws  to  require  members  to 
append  a  fifth-character  indicator  to 
their  market  making  symbol  ("MMID") 
when  a  trading  desk  is  located 
somewhere  other  than  the  firm's 
primary  trading  location.  The  NASD 
currently  requests  that  members  attach 
such  a  fiflh-character  indicator  to  the 
MMIDs  that  are  carried  on  the  NASDAQ 
Workstation  screen  to  alert  market 
participants  to  the  fact  that  the  trading 
desk  of  a  member  in  a  particular  stock 
may  not  be  located  at  the  main  trading 
office.  This  fifth  MMID  character  has 
been  available  for  many  years,  but  its 
use  is  currently  voluntary.  The  NASD 
believes  that  the  use  of  this  character 
should  be  mandatory  to  eliminate 
confusion  and  delay  in  contacting  the 
appropriate  market  maker  in  a  particular 
security.  Use  of  the  fifth-character  with 
the  MMID  will  ensure  that  when  traders 
call  to  transact  an  order,  they  will  direct 
the  call  to  the  appropriate  location  and 
avoid  instances  where  multiple  phone 
calls  are  needed  to  access  a  market 
maker's  quote. 
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The  NASD  believes  the  proposed  rule 
change  is  consistent  with  section 
15A(b)(6)  of  the  Act.  Section  15A(b)(6) 
requires  that  the  rules  of  a  national 
securities  association  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principals  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and  in  general  to  protect 
investors  and  the  public  interest.  The 
NASD  believes  that  use  of  the  location 
identifier  will  foster  cooperation 
between  market  makers  in  transacting 
business  in  securities  that  are  traded  at 
branch  offices.  Moreover,  use  of  the 
location  identifier  should  eliminate 
unnecessary  confusion  and  delay  in  the 
trading  of  securities,  which  is  in  the 
public  interest. 

B.  Self-Begvlatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  purposes  of  the  Act. 

C.  Self-Begulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

III.  Date  of  ECfectiTeness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  Hnds  such 
longer  period  to  be  appropriate  and    ' 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 


submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  mey  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission  s  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  16. 1993. 

For  the  Ck)nunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.3O-3(a)(12). 
Margaret  H.  McForland. 
Deputy  Secretary. 

jFR  Doc  93-1583  Filed  1-22-93;  8:45  ami 
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[Release  No.  34-31731;  International  Series 
Release  No.  518;  File  No.  SR-NASD-92- 

54] 

Self-Regulatoi7  Organizations; 
Proposed  Ru(«  Change  by  the  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Market  Maker  Participation 
in  the  Nasdaq  International  Service 

January  14, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  December  16, 1992.  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  1, 11,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Prtqposed  Rule  Change 

The  NASD  hereby  submits,  pursuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (the  "Act")  and 
Rule  19b-4  thereunder,  a  proposed  rule 
change  that  would  modify  the 
operational  rules  ("International  Rules") 
governing  the  Nasdaq  International 
Service  ("Service"  or  "NIS ").  The 
Service  supports  an  early  trading 
session  that  runs  from  3:30  a.m.  to  9 
a.m.  ET  on  each  U.S.  business  day 
("European  Session").  This  time  period 
overlaps  the  business  hours  of  the 


London  financial  markets.  Participation 
in  the  Service  is  open  to  NASD  member 
firms,  as  well  as  approved  affiliates  of 
members  that  maintain  market  making 
operations  in  the  United  Kingdom 
("UK").  The  Service  and  the 
International  Rules  have  been 
implemented  on  a  pilot  basis,  for  a  term 
of  two  years,  pursuant  to  an  order 
issued  by  the  Commission  in  October, 
1991.*  The  instant  proposal  primarily 
modifies  provisions  of  the  International 
Rules  applicable  to  market  maker 

[)artici  pants.  The  text  of  the  amendatory 
anguage  is  set  forth  below.  (New 
language  is  italicized  while  deleted 
language  is  bracketed.) 

NASDAQ  International  Service  Rules 

Definitions 

Section  2.  Unless  the  context 
otherwise  requires,  or  unless  defined  in 
the  International  Rules,  the  terms  used 
herein  shall  retain  their  present 
meanings  as  defined  in  the  By-Laws. 
Schedules  to  the  NASD  By-Laws  or 
Rules  of  Fair  Practice,  respectively. 

h.  "European-only  market  maker" 
means  a  broker-dealer  that  is  registered 
with  the  NASD  to  make  markets  in  one 
or  more  qualified  securities  in  the 
SERVICE,  but  is  not  registered  in  the 
same  security(ies)  for  purposes  of 
making  a  market  during  the  Domestic 
Session. 

i.  "International  market  maker" 
means  a  broker-dealer  that  is  registered 
with  the  NASD  to  make  markets  in  one 
or  more  qualified  securities  in  the 
SERVICE  and  is  also  registered  with  the 
NASD  to  make  markets  in  the  same 
securityiies)  during  the  Domestic 
Session. 

Requirements  Applicable  to  Market 
Makers 

Section  6.  NASD  members  and 
approved  affiliates  can  function  as 
SERVICE  market  makiers  by  registering 
with  the  NASD  in  one  or  more  qualified 
securities.  Two  classifications  of 
SERVICE  market-makers  are  authorized: 
(i)  European-only  and  (ii)  International. 
[An]  NASD  members  can  register  in 
either  capacity  in  any  qualified  security; 
approved  affiliates  [is]  are  limited  to 
European-only  registration.  At  the  time 
of  registration,  a  SERVICE  market  maker 
must  select  one  of  the  following  time 
periods  to  define  its  daily  market 
making  commitment,  on  a  security-by- 
security  basis:  3:30  a.m.  to  9  a.m.;  5:30 
ajn.  to  9  ajn.,  and  7:30  a.m.  to  9  a.m. 
Every  [European-only  registrant! 
SERVICE  market  maker  must  fulfill  the 
market  making  obligations  specified 
below  in  each  of  its  registered  securities 
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(during]  while  participating  in  the 
European  Session.  [Every  International 
registrant  assumes  identical 
responsibilities  in  its  registered 
securities  during  the  European  Session 
as  well  as  the  responsibilities  of  a 
Nasdaq  market  maker  and/or  a  market 
maker  in  exchange-listed  securities 
traded  off-board  during  the  Domestic 
Session.]  Based  on  experience  gained 
with  SERVICE  market  makers'  use  of  the 
multiple  openings,  the  NASD  may 
determine  to  alter  the  specified  times  by 
up  to  one  hour  or  to  eliminate  an 
opening  altogether. 

(b)  Normal  Business  Hours 

SERVICE  market  makers  must  be  open 
for  business,  [from  3:30  a.m.  to  9  a.m. 
E.T.]  on  each  U.S.  business  day,  during 
the  time  periods  established  by  their 
registration  in  one  or  more  qualified 
securities.  By  virtue  of  the  multiple 
openings  feature,  a  SERVICE  market 
maker  would  have  the  flexibility,  for 
example,  to  register  and  quote  markets 
in  some  securities  during  the  5:30  a.m. 
to  9  a.m.  segment  and  others  during  the 
7:30  a.m.  to  9  a.m.  segment.  This 
flexibility  is  equally  available  to  NASD 
members  and  approved  affiliates  that 
participate  as  SERVICE  market  makers. 
(Appropriate  adjustments  will  be  made 
in  the  event  that  the  U.S.  and  U.K.  move 
to  (or  from)  daylight  saving  time  on 
different  dates.)  [Additionally.  SERVICE 
market  makers  that  are  International 
market  makers  in  one  or  more  qualified 
securities  must  be  open  for  business 
during  the  hours  of  the  Domestic 
Session.] 

(e)  Voluntary  Termination  of 
Registration 

A  SERVICE  market  maker  may 
voluntarily  terminate  its  registration  in 
a  qualified  security  by  withdrawing  its 
quotations  in  that  security  6t)m  the 
SERVICE.  A  market  maker  that 
voluntarily  terminates  its  registration  in 
a  qualified  security  may  re-register  to 
quote  that  security  in  the  SERVICE  in 
accord  with  procedures  contained  in 
subsection  (a)(v)  above. 

Reports 

Section  8.  Every  NASD  member  and 
approved  affiliate  that  functions  as  a 
SEKVICE  market  maker  shall  submit  the 
following  reports  to  the  NASD  at  the 
frequency  specified. 

[(a)  As  to  each  non-NMS  security  that 
a  SERVICE  market  maker  is  registered  to 
quote  in  the  SERVICE,  it  shall  report 
daily,  no  later  than  9:17  a.m.  E.T.,  its 
total  volume  (purchases  and  sales) 
transacted  during  that  day's  European 
Session.  If  a  SERVICE  market  makers  in 
a  non-NMS  security  transacts  no  volume 


during  the  European  Session,  it  shall 
report  "zero  volume"  in  that  security  for 
the  Session.  Every  SERVICE  market 
maker  shall  report  the  foregoing  volume 
information  via  a  Nasdaq  Workstation*"^ 
unit  authorized  for  market  maker 
participation  in  the  SERVICE  or  though 
a  computer-to-computer  interface 
("CTCI").  In  the  event  of  equipment 
malfunction  or  failure,  volume 
information  shall  be  telephoned  to 
Market  Operations.] 

(a)  A  SERVICE  market  maker  shall 
report  each  business  day  [all  other]  any 
data  relating  to  qualified  sectirities 
quoted  in  the  SERVICE  as  the  NASD 
shall  require. 

(fc)  A  SERVICE  market  maker  shall 
report  monthly  such  data  on  qualified 
securities  that  are  quoted  in  the 
SERVICE  as  the  NASD  shall  require. 

(c)  A  SERVICE  market  maker  shall 
make  such  other  reports  as  the  NASD 
may  prescribe  fix)m  time-to-time. 

Transaction  Reporting  Requirements 

Section  12.  During  the  European 
Session,  broker-dealers  registered  as 
International  or  European-only  market 
makers  shall  observe  the  following 
requirements  for  reporting  transaction 
information  to  the  NASD  on  [certain] 
qualified  securities  quoted  in  NASDAQ 
INTERNATIONAL. 

(a)  Definitions. 

(i)  "International  Participant" 
includes  any  NASD  member  registered 
as  an  International  or  European-only 
market  maker  in  at  least  one  qualified 
security,  [including  a  non-NMS 
security]  and  any  approved  affiliate 
registered  as  a  European-only  market 
maker  in  at  least  one  qualified  security, 
[including  a  non-NMS  security]. 

(ii)  "SERVICE  security"  means  any 
qualified  (Nasdaq/NMS  or  exchange- 
listed]  security  that  is  quoted  in 
NASDAQ  INTERNATIONAL  by  at  least 
one  registered  market  maker. 

n.  Self-Regulatory  Oiganization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  instant  proposal  consists  of  a 
series  of  largely  technical  changes  to  the 
International  Rules  that  would  (1)  allow 
two  additional  openings  that  broker- 
dealers  may  elect  to  participate  as 
Service  market  makers  and  (2)  eliminate 
distinctions  between  Nasdaq/NMS  and 
Nasdaq  Small-Cap  securities  for 
purposes  of  the  trade  reporting 
requirements  applicable  to  the  Service. 

Currently,  broker-dealers  that 
participate  in  the  NIS  as  market  makers 
assume  the  obligation  to  maintain 
continuous,  two-sided  quotes  in  their 
registered  securities  during  the  entire 
European  Session  (i.e.,  fttim  3:30  a.m.  to 
9  a.m.  ET  on  each  U.S.  business  day). 
Thus,  a  participating  firm  must  be 
willing  to  staff  its  trading  facility  during 
this  time  period  that  overlaps  the 
business  hours  of  the  London  markets. 
From  the  outset  of  the  Service's 
operation,  a  small  number  of  NASD 
member  firms  have  participated  as 
market  makers  through  an  approved 
affiliate  based  in  London.'  Although 
NASD  members  can  also  participate 
directly  in  the  NIS  by  using  their  U.S. 
trading  facilities  and  personnel,  no  firm 
has  done  so  since  April  of  this  year. 
Accordingly,  the  NASD  proposes  to 
allow  two  additional  openings—one  at 
5:30  a.m.  and  a  second  at  7:30  a.m.  ET — 
to  encourage  participation  by  U.S.  based 
firms  during  a  portion  of  the  European 
Session.  Such  participation  would  offer 
additional  liquidity  and  provide 
expanded  opportunities  for  order 
execution  before  the  domestic  maiiiet 
session  commences  at  9:30  a.m.  ET. 
More  importantly,  the  proposed 
openings  would  permit  U.S.  based  firms 
to  participate  without  a  significant 
additional  commitment  of  staff 
resources. 

Under  this  proposal,  Service  market 
makers  could  elect  to  participate 
starting  fi^m  5:30  a.m.  or  7:30  a.m.  ET. 
This  election  would  be  made  on  a 
security-by-security  basis  at  the  time  a 
firm  registers  with  the  NASD  as  a 


*  Section  2(g]  of  the  International  Rules  define*  an 
"approved  afliiiate"  to  be  a  broker-dealer  that  meeU 
all  of  the  following  requirements:  (i)  It  ii  ool 
admitted  to  membership  in  the  NASO  or  any 
registered  national  securities  exchange;  (ii)  it  is 
authorized  to  conduct  securities  business  in  the 
United  Kingdom  in  accord  with  all  applicable 
provisions  of  the  Financial  Services  Act  1966:  (Ui) 
it  controls,  is  controlled  by,  or  is  under  common 
control  with  an  NASD  member  (heretnaftar  referred 
to  as  a  "control  relationship");  and  (iv)  It  has  bean 
approved  by  the  NASD  to  participate  as  a  SERVICE 
market  maker,  in  an  agency  capacity,  on  behalf  of 
the  NASD  member  %vith  whom  it  has  a  control 
relationship. 


6032 


Federal  Register  /  Vol.  58.  No.  14  /  Monday.  January  25.  1993  /  Notices 


Service  market  maker.  Regardless  of  the 
opening  chosen,  the  subject  firm  would 
be  required  to  fulfill  all  the  obligations 
of  a  Service  market  maker  from  that 
time  [i.e.,  either  5.30  a.m.  or  7:30  a.m. 
ET)  until  the  European  session  closes  at 
9  a.m.  ET.  Although  mainly  intended  to 
foster  market  maker  participation  from 
the  U.S.,  the  multiple  opening  feature 
would  be  equally  available  to  approved 
afGliates  operating  from  the  U.K.  For 
example,  an  approved  affiliate  might 
elect  to  participate  in  10  securities 
during  the  entire  European  Session  and 
5  additional  securities  from  7:30  a.m. 
onward.  Similarly,  a  U.S.  based  firm 
might  elect  to  participate  in  10 
securities  beginning  at  5:30  a.m.  and  10 
more  starting  from  7:30  a.m.  By 
providing  greater  flexibility  to  current 
and  prospective  participants,  the  NASD 
believes  that  the  muhiple  opening 
feature  will  stimulate  an  expansion  of 
market  maker  participation  and  an 
increase  in  the  number  of  securities 
quoted  in  the  NIS. 

The  introduction  of  multiple  openings 
does  not  involve  the  creation  of  a  new 
market  maker  classification  within  the 
NIS  or  the  International  Rules.  As  is  the 
case  today,  a  European-only  market 
maker  will  be  one  that  maintains  a 
market  in  a  particular  qualified  security 
solely  during  the  European  Session, 
while  an  International  Market  Maker  is 
one  that  maintains  a  market  in  the  same 
security  during  the  Domestic  and 
European  Sessions.  The  instant  proposal 
simply  provides  flexibility  in  terms  of 
the  starting  times  for  daily  participation 
in  the  European  Session.  Finally,  it 
should  be  noted  that  the  same  market 
making  requirements  will  apply 
regardless  of  the  opening  selected  for 
participation  in  the  NIS. 

The  NASD  also  proposes  certain 
changes  in  sections  8  and  12  of  the 
International  Rules.  Section  8  is  being 
modified  to  remove  the  requirement  for 
end-of-European  Session  volume 
reporting  by  Service  market  makers  in 
certain  Nasdaq  Small-Cap  securities  that 
qualify  for  inclusion  in  the  NIS.  A 
parallel  change  in  the  section  12(a)(ii) 
definition  of  "Service  security"  would 
expand  that  definition  to  include  this 
subset  of  Nasdaq  securities.  As  a  result, 
a  Service  market  maker  would  have  the 
same  trade  reporting  obligations  in  all 
categories  of  securities  that  qualify  for 
inclusion  in  the  Service.^ 

Assuming  Commission  approval,  the 
proposed  amendments  to  the 


'It  should  be  noted  that  the  Commission's 
approval  of  the  International  Rules  predated  the 
extension  of  Irade-by-trade  reporting  to  Nasdaq 
Small-Cap  securities  during  U.S.  market  hours. 
Currently,  the  Service  has  no  market  making 
positions  in  q'lalined  Nasdaq  Small-Cap  securities. 


International  Rules  would  be 
implemented  in  the  second  half  of  1993 
when  the  corresponding  system  changes 
have  been  completed. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  sections 
llA(a)(l)(BHC)  and  15A(b)(6)  of  the 
Act.  Subsections  (B)  and  (C)  of  Section 
llA(a)(l)  set  forth  the  Congressional 
goals  of  achieving  more  efficient  and 
effective  market  operations,  broader 
availability  of  information  with  respect 
to  quotations  for  securities,  and  the 
execution  of  investor  orders  in  the  best 
market  through  the  use  of  advanced  data 
processing  and  communications 
techniques.  Among  other  things,  section 
15A(b)(6)  provides  that  the  NASD  rules 
be  designed  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market.  The  NASD  believes  that  its 
proposed  modifications  to  the  Service 
and  the  International  Rules  are  fully 
consistent  with  these  statutory 
provisions. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

ni.  Date  of  E£fectivene8s  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 


should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Pubhc  Reference 
Room.  Copies  of  such  fiUng  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  16. 1993. 

For  the  Conunission,  by  the  Division  of 
Market. Regulation,  pursuant  to  delegated 
authority.  17C.F.R.  200.30-3(a)(12). 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  93-1584  Filed  1-22-93:  8:45  am) 

BtLUNG  COOE  M10-01-M 


[Release  No.  34-31735;  File  No.  SR-NASD- 
92-56] 

Self-Regulatory  Organizations;  Notice 
of  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Trade  Reporting 
Requirements 

January  15. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  December  16, 1992. 
the  National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  amendments 
to  Parts  XII  and  XIII  of  Schedule  D  and 
section  2  of  Schedule  G  to  the  By-Laws 
and  to  the  Rules  of  Practice  and 
Procedure  for  the  Automated 
Confirmation  Transaction  Service  ' 
("ACT  Rules")  to  require  members  to 
input  the  time  of  execution  on  late  trade 
reports,  to  require  trade  reporting  for 
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transactions  in  Nasdaq  securities 
between  the  hours  of  9  and  9:30  a.in. 
Eastern  Time,  and  to  add  a  section 
regarding  audit  trail  data. 

II.  SelMlegulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Propoaed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Pule 
Change 

The  Association  is  proposing 
amendments  to  Schedules  D  and  G  of 
the  NASD  By-Laws  to  require  members 
to  append  the  time  of  execution  on  any 
trade  report  that  is  reported  more  than 
90  seconds  after  execution  and  to 
require  trade  reporting  for  transactions 
in  Nasdaq  securities  between  the  hours 
of  9  and  9:30  a.m.  Eastern  Time.  The 
Association  is  also  modifying  the  ACT 
Rules  to  reflect  the  same  time-of- 
execution  requirements  and  to  adopt  an 
"audit  trail"  provision.  The  proposals 
are  designed  to  enable  the  NASD  to 
capture  accurate  audit  trail  information 
for  surveillance  purposes  and  will  also 
facilitate  market  surveillance  of  member 
compliance  with  the  proposed  Nasdaq 
short  sale  rule  or  "bid  test"  should  that 
proposal  be  approved  by  the 
Commission. 

1.  Audit  Trail  Provision 

The  NASD  has  a  statutory 
responsibility  to  surveil  trading  in  its 
marketplace  for  potential  violations  of 
the  securities  laws  and  the  NASD's  own 
rules.  To  discharge  this  responsibility, 
the  NASD  relies  upon  computerized 
analyses  of  trade  details  reported  by 
member  firms  through  the  trade 
reporting  and  trade  clearance  processes. 
This  transactional  data  is  processed  to 
form  the  NASD's  transaction  audit  trail, 
a  critical  function  supporting  the 
NASD's  market  surveillance  and 
enforcement  programs.  Hence, 
members'  submission  of  acciuate  and 
complete  audit  trail  information  is 
essential.  Currently,  the  NASD  has  no 
specific  rule  memorializing  the 
obligation  of  members  to  submit 


accurate  and  complete  information  for 
audit  trail  purposes. 

Over  the  past  two  years,  the  NASD's 
ACT  service  has  evolved  to  permit  the 
capture  of  trade-by-trade  inrormation  for 
virtually  all  segments  of  the  NASD's 
marketplace.  Although  originally 
designed  as  the  mechanism  to  compare 
and  lock-in  the  terms  of  telephonically- 
negotiated  trades  in  Nasdaq  securities, 
the  ACT  service  now  processes 
transactions  in  exchange-listed  ("CQS") 
securities  traded  over-the-counter,  and 
non-Nasdaq  securities  that  are  cleared 
through  NSCC.  In  addition,  the  trade 
reporting  systems  that  were  stand  alone 
systems  prior  to  ACT's  development 
have  now  been  integrated  into  ACT 
service,  so  that  internalized  transactions 
and  trades  executed  and  compared  in 
members'  internal  systems  are  required 
to  be  reported  into  the  ACT  service. 
Because  ACT  facilitates  the  collection 
and  dissemination  of  all  reportable  real- 
time trade  reports  for  Nasdaq/NMS 
securities,  Nasdaq  Small-Cap  securities 
and  exchange-listed  securities,  it  offers 
the  capability  to  gather  complete  audit 
trail  information  for  every  trade  in  a 
single  input  process.  Accordingly,  the 
NASD  is  amending  the  ACT  rules  to 
provide  an  audit  trail  provision. 

2.  Time  of  Execution 

Ensuring  that  trade  reports  are 
properly  sequenced  on  the  basis  of  time 
is  critical  to  constructing  an  accurate 
audit  trail  for  surveillance  purposes.  At 
present,  however,  there  is  no  effective 
manner  to  place  transactions  reported  as 
".SLD"  (i.e.,  not  reported  within  90 
seconds  after  execution)  in  their  proper 
sequence.  The  NASD  performs  many 
surveillance  functions,  both  on-line  and 
off-line,  that  require  accurate 
sequencing  of  trade  report  data  and 
knowledge  of  the  time  of  execution  for 
investigations  of  questionable  trading 
activity.  With  regard  to  exchange-listed 
securities,  time  of  execution  appended 
to  late  trade  reports  will  also  enable  the 
Association  to  respond  more 
expeditiously  and  completely  to 
inquiries  from  exchanges  dealing  with 
late  trade  reports  and  trade-through 
allegations.  It  will  also  be  imperative  to 
ascertain  the  time -of  trade  executions  to 
initiate  on-line  monitoring  for 
compliance  with  the  proposed  Nasdaq 
bid  test.  The  NASD  believes  that 
comprehensive  monitoring  of  member 
compliance  with  the  bid  test  is 
necessary  to  ensure  the  credibility  of  the 
bid  test  itself  while  providing  for  the 
capability  to  respond  immediately  to 
situations  requiring  further  investigation 
and  analysis.  Accordingly,  the  NASD 
has  determined  that  members  should  be 
required  to  report  through  ACT  the  time 


of  execution  of  a  transaction  not 
reported  within  90  seconds. 

Although  "time  of  execution"  is 
already  an  existing  field  in  the  ACT 
system,  it  is  voluntary  in  nature.  Due  to 
the  importance  of  developing  and 
maintaining  an  accurate  audit  trail,  the 
NASD  believes  that  a  rule  amendment  is 
necessary  to  require  members  to  make 
use  of  the  time  of  execution  field  in 
ACT  when  trade  reports  are  submitted 
to  the  NASD  after  90  seconds  following 
execution. 

3.  Hours  of  Trade  Reporting 

The  final  amendment  is  a  proposal 
that  deals  with  transaction  reporting 
requirements  in  Nasdaq/NMS  and 
Nasdaq  Small-Cap  securities.  More 
specifically,  the  new  language 
recognizes  that  the  after  hours 
automated  trade  reporting  facility  (the 
".T"  system)  for  Nasdaq  seciuities  has 
been  extended  to  the  one-half  hour 
period  preceding  the  opening  of  the 
Nasdaq  market.  This  has  occurred  in 
conjunction  with  the  NASD's  expansion 
of  the  SelectNet  service  to  the  9  a.m.  to 
9:30  a.m.  Eastern  Time  period  that 
commenced  on  November  23, 1992. 

The  details  of  trades  executed  from  9 
a.m.-9:30  a.m.  through  SelectNet  are 
captured  automatically  and  forwarded 
to  ACT  to  facilitate  trade  reporting, 
comparison  and  vendor  dissemination. 
Because  ACT  will  be  open  to  process 
trade  reports  from  SelectNet  during  the 
9  a.m.-9:30  a.m.  period,  it  is  appropriate 
to  use  this  same  facility  to  capture 
reports  of  trades  executed  by  telephone 
during  that  time  period.  The  changes 
proposed  would  mandate  the  reporting 
of  such  trades  through  ACT  within  90 
seconds  of  execution.  This  requirement 
will  also  reduce  the  use  of  paper  Form 
T  for  reporting  transactional  data  to  the 
NASD  and  ensure  that  all  trades  in 
Nasdaq  securities  occurring  between  9 
and  9:30  a.m.  are  fully  integrated  into 
the  Nasdaq  audit  trail  file. 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  section 
15A(b)(6)  of  the  Act.  Section  15A(b){6) 
requires  that  the  rules  of  a  national 
securities  association  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principals  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  imp>ediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and  in  general  to  protect 
investors  and  the  public  interest.  The 
new  requirements  would  improve  the 
quality  of  the  NASD's  audit  trail  by 
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making  the  information  more  timely, 
complete,  and  acoirate  in  order  to 
facilitate  surveillance  of  market  activity, 
including  compliance  with  the 
proposed  short  sale  rule. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Dale  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  Tinding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  Rle  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  ofHce  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  16, 1993. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  20O.3O-3(a)(12). 
Margarvt  H.  McFarUnd, 
Deputy  Secretary. 
|FR  Doa  93-1720  Filed  1-22-93;  8:45  ami 
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Self-Reguiatory  Organizations;  Filing 
and  Order  Granting  Accelerated 
Approval  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc. 
Relating  to  Extension  of  the  Use  of 
Quarterly  Auxiliary  Opening 
Procedures  to  Monthly  Expirations 

January  14. 1993 

Pursuant  to  section  19(bj(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act").»  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  January  4, 
1993.  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  U  below,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  On  January  7, 1993.  the 
NYSE  submitted  to' the  Commission 
Amendment  No.  1  to  the  proposed  rule 
change  to  clarify  certain  language  in 
Exchange's  Information  Memo  which 
describes  the  NYSE  auxiliary  0[>ening 
procedures.''  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

1.  Self-Regutatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend  the 
use  of  quarterly  auxiliary  opening 
procedures  for  assisting  in  handling  the 
order  flow  associated  with  the 
concurrent  expiration  of  stock  index 
futures,  stocks  index  options  and 


MSU.S.C.  78i(b)(l)(1988). 

» 17  CFR  240.19b-4  (1991). 

'See  letter  from  Donald  Seimer.  NYSE,  lo  Diana 
Luka-Hopson.  Branch  Chief,  Commission,  dated 
January  7, 1993,  amending  the  text  of  the  NYSE 
Information  Memo  furnished  lo  members  regarding 
expiration  Friday  procedures.  Specifically,  the 
Information  Memo,  as  amended,  clarifies  that  the 
NYSE  auxiliary  opening  procedures  will  apply  to 
all  monthly  expiration  Fridays,  and  that  certain 
Standard  k  Poor's  MidCap  400  stocks  will  be  added 
lo  the  Exchange's  expiration  Friday  opening 
imbalance  dissemination  procedures.  The  NYSE 
has  nied  a  proposed  rule  change,  which  the 
Commission  also  approved  today,  which  extends 
the  auxiliary  opening  imbalance  dissemination 
procedures  to  the  ten  highest  weighted  component 
stocks  of  the  ("SAP")  500  Stock  Price  Index  based 
on  opening  rather  than  Standard  A  Poor's  MidCap 
400  Index.  See  Seauilies  Exchange  Act  Release  No. 
31732  (order  approving  File  No.  SR-NYSE-92-3«). 


options  on  stock  index  futures 
(collectively,  "index  contracts")  to 
monthly  expiration  Fridays.* 

The  Exchange  requests  that  the 
proposed  rule  change  be  put  into  effect 
on  an  accelerated  basis  by  the 
Commission  since  the  Exchange  wishes 
to  utilize  the  procedures  on  the 
expiration  Friday  of  January  15. 1993. 
The  auxiliary  opening  procedures 
provide  mechanisms  to  address 
increased  order  flow  and  potential 
excess  volatility  associated  with 
opening  price  settlement  of  derivative 
products.  The  Exchange  believes  that 
the  use  of  the  auxiliary  opening 
procedures  on  monthly  expiration 
Fridays,  prompted  by  the  change  in 
settlement  of  the  Standard  &  Poor's 
("S&P  ")  500  Stock  Price  Index  based  on 
opening  rathar  than  closing  procedures, 
will  provide  important  customer 
protection  benefits. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organizations  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  extend  the  auxiliary 
opening  procedures  currently  used  on 
quarterly  expiration  Fridays  to  monthly 
expiration  Fridays.  These  procedures 
augment  the  Exchange's  regular  opening 
procedures.  The  auxiliary  procedures 
have  been  utilized  since  June  1987  on 
quarterly  expiration  Fridays.'  The 
reason  for  this  proposed  rule  change  is 


'Expiration  Friday  is  the  trading  day,  usually  the 
third  Friday  of  the  month,  when  some  stock  index 
futures,  stock  index  options  and  options  on  stock 
index  futures  expire  or  settle  concurrently. 
Currently,  the  NYSE  expiration  Friday  auxiliary 
opening  procedures  are  used  only  for  quarterly 
expiration  Fridays.  See  Securities  Exchange  Act 
Release  Nos.  24S96  ()une  16,  1987),  52  FR  23618 
(order  approving  File  No.  SR-NYSE-^7-17)  and 
25804  (June  15.  1988)  53  FR  23474  (order  approving 
File  No.  SR-NYSE-88-04). 

'  See  Securities  Exchange  Act  Release  No.  24596 
(Jime  16, 1987).  52  FR  23618  (order  approving  File 
No.  SR-NYSE-87-17). 
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the  change  in  settlement  pricing  for  the 
Chicago  Board  Option  Exchange's 
("CBOE")  SAP  500  Stock  Index  option 
from  closing  to  opening  prices  on 
expiration  Fridays.  The  SAP  500  Stock 
Index  option  has  monthly  settlements." 

The  Exchange  believes  that  settling 
index  contracts  based  upon  the  opening 
prices  of  the  constituent  stocks,  and 
thereby  permitting  use  of  the  Exchange's 
time-tested  opening  procedures, 
provides  the  best  mechanism  for 
handling  the  accompanying  stock 
volume.  The  Commission  echoed  this  in 
approving  opening  settlement  of  the 
S&P  500  Index  option  by  stating  its 
belief  that  "settling  these  index 
products  based  on  opening  prices, 
coupled  with  the  auxiliary  opening 
procedures  developed  by  the  NYSE, 
have  significantly  improved  the  ability 
of  the  market  to  alleviate  and 
accommodate  large  and  potentially 
destabihzing  order  imbalances 
associated  with  the  unwinding  of  index- 
related  positions."' 

The  auxiliary  procedures  provide  that 
stock  orders  relating  to  opening-price 
settling  contracts  must  be  appropriately 
identified  orders  and  be  received  by  the 
Exchange  by  9  a.m.  The  Exchange 
disseminates  market  order  imbalances 
of  50,000  shares  or  more  as  soon  as 
practicable  after  9  a.m.  in  the  expiration 
Friday  "pilot"  stocks  and  the  ten 
highest  weighted  MidCap  400  Index 
stocks."  The  Exchange  makes  SuperDot 
available  to  accept  orders  at  7:30  a.m. 

The  auxiliary  opening  procedures  are 
an  important  part  of  the  Exchange's 
approach  to  minimize  excess  volatility 
that  is  associated  with  expiration 
Fridays.  The  procedures  provide  off- 
floor  participants  with  a  picture  of  the 
unique  impact  of  the  index-related 
orders,  and  allow  an  opportunity  for 
them  to  react  to  it.  Because  the  regular 
opening  procedures  will  continue  to 
operate,  an  off-Floor  participant  will,  as 
always,  be  able  to  obtain  a  minute-to- 
minute  Floor  picture  through  a  Floor 
broker.  Similarly,  the  pre-opening 
application  of  the  Intermarket  Trading 
System  Plan  will  be  in  effect." 
Moreover,  if  it  becomes  evident  that  a 
significant  change  from  the  previous 
closing  price  is  likely,  the  specialist  can, 
with  the  approval  of  a  Floor  Official, 


•See  Securities  Exchange  Act  Release  No.  30944 
Ouly  21. 1992)  57  FR  33376  (order  approvinB  File 
No.  SR-CBO&-92-09). 

'W. 

"The  term  "pilot"  stocks  refers  to  the  50  highest 
weighted  SAP  500  Index  slocks  and  the  20  Major 
Market  Index  stocks.  The  Commission  also  has 
approved  the  Exchange's  extension  of  its  auxiliary 
opening  imbalance  dissemination  procedures  to  the 
len  highest  weighted  S*P  MidCap  400  Index  slocks. 
S«e  lupro  note  3. 

».<^  NYSE  Rule  15. 


disseminate  regular  price  indications 
over  the  tape  as  needed. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  section  6(b)(S), 
which  requires  that  the  rules  of  the 
Exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

in.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  vmtten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NV/., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
fiUng  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-92- 
40  and  should  be  submitted  by  February 
16, 1993. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
NYSE's  proposal  to  extend  the  auxiliary 
opening  procedures  currently  used  on 
quarteriy  expiration  Fridays  to  monthly 
expiration  Fridays  is  consistent  with  the 


requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular  the  requirements  of  section 
6(b)(5)  of  the  Act.'o  In  particular, 
section  6(b)(5)  requires,  among  other 
things,  that  the  rules  of  an  Exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  perfect  the 
mechanism  of  a  free  and  open  mari^et. 
and  to  protect  investors  and  the  public 
interest.  For  the  reasons  set  forth  below, 
the  Commission  believes  that  the  NYSE 
proposal  to  extend  the  use  of  its 
quarterly  auxiliary  opening  procedures 
to  month  expiration  Fridays  may  aid  in 
ameliorating  or  reducing  volatility 
associated  with  the  monthly  expiration 
of  index  products  and,  therefore,  further 
the  objectives  of  section  6(b)(5). 

The  Commission  believes  that  one  of 
the  principal  reasons  that  opening-price 
settlement  has  helped  to  quell 
expiration  Friday  volatility  is  that  the 
NYSE's  auxiliary  opening  procedures 
permit  the  Exchange  to  handle  relatively 
smoothly  the  increased  volume  diverted 
to  the  opening  as  the  result  of  opening- 
price  settlement  of  certain  options  and 
futures  contracts.  In  particuUr,  the  early 
collection  and  dissemination  of  opening 
order  imbalances  provide  market 
participants  with  sufficient  opportunity 
to  react  accordingly  and  generally  lessen 
the  potential  impact  of  such  imbalances 
on  specialists  and  other  market 
participants. 

As  noted  above,  the  NYSE's  current 
proposal  is  intended  to  accommodate 
the  recent  change  in  settlement  pricing 
for  the  CBOE's  S&P  500  Index  option. 
Indeed,  the  Commission  approved  the 
CBOE's  proposal  to  change  the  S&P  500 
Index  option  settlement  price  to  the 
opening,  in  part,  because  the  NYSE's 
auxiliary  opening  procedures  provide 
for  the  orderly  entry  and  dissemination 
of  orders."  Although  the  S&P  500  Stock 
Index  settles  monthly  and  on  the  open, 
the  Exchange  currently  employs  its 
auxiliary  opening  procedures  on  each 
quarterly  expiration  Friday.'*  The 
present  proposal  would  extend  the  same 
opening  order-entry  and  order 
imbalance  dissemination  procedures 
currently  in  place  for  quarterly 
expiration  Friday  openings  to  monthly 
expiration  Friday  openings. 

The  Commission  believes  that  the 
NYSE's  auxiliary  opening  procedures 
should  work  to  reduce  onler  imbalances 


'»15U.S.C78m)X5)(198«). 
"See  Securities  Exchange  Act  Release  No.  30944. 
supra  note  6. 

"For  a  description  of  the  NYSE's  auxiliary 
opening  procedures,  see  the  NYSE's  Information 
Memo  to  members  and  member  organizations,  as 
amended,  attached  as  Exhibit  A  to  the  proposed 
rule  change.  File  No.  SR-NYSE-92-40. 
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at  the  open,  and  thus  dampen  potential 
volatility  associated  with  monthly 
expiration  Friday  openings.  In  this 
regard,  the  Commission  believes  that  the 
early  entry  of  orders  related  to  expiring 
indexes  should  enable  the  Exchange  to 
identify  promptly  those  stocks  in  which 
a  large  opening  imbalance  is  likely  to 
occur,  and  where  order  imbalance 
dissemination  is  necessary,  thereby 
assisting  the  Exchange  in  ensuring 
orderly  openings  in  those  stocks. 
Further,  the  auxiliary  opening 
procedures  related  to  imbalance 
dissemination  are  intended  to  increase 
information  available  to  investors  on 
expiration  Fridays  and  can  help 
facilitate  the  development  of  contra-side 
interest  to  alleviate  order  imbalances  in 
stocks  that  are  related  to  the  unwinding 
of  index-related  positions.  In  summary, 
the  Commission  believes  that  the 
NYSE's  proposal  will  permit  the  market 
to  beneBt  from  the  Exchange's  opening 
procedures  on  monthly  expiration 
Fridays.  Accordingly,  the  Commission 
finds  that  the  extension  of  the  NYSE's 
auxiliary  opening  procedures  to 
monthly  expiration  Fridays  is  consistent 
with  the  Act  and  the  protection  of 
investors  and  the  public  interest. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register  because  the 
proposed  rule  change  should  enable  the 
Exchange  to  quickly  implement  and 
notify  market  participants  about 
procedures  that  it  believes  appropriately 
address  any  stock  volatility  that  may  be 
associated  with  index-related  strategies 
on  expiration  Friday  January  15, 1993, 
and  expiration  Fridays  thereafter. 
Moreover,  the  proposal  contains  no 
substantive  changes  to  the  NYSE's 
auxiliary  opening  procedures  which 
have  been  in  place  for  more  than  five 
years,  on  which  there  has  been  ample 
opportunity  to  comment,  and  which 
have  appeared  to  work  well  for  market 
participants  and  investors. 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  *'  that  the  proposed  rule 
change  is  hereby  approved. 

For  the  Commissioo.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  93-1585  Filed  1-22-93;  8:45  ami 
eiLUNa  cooe  Mia-M-M 


(RetMM  Na  34-31732;  HI*  He.  SIM«YSE- 
92-38] 

Self-Regulatory  Organiiatlons;  Filing 
and  Order  Crantmg  Accelerated 
Approval  of  Propoaed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc. 
Relating  to  Dissemination  of  Oper>ing 
Order  Imbalances  In  Certain  Stocks  in 
the  S&P  MidCap  400  Index 

January  14, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  and  rule  19b-4  thereunder.' 
notice  is  hereby  given  that  on  December 
23. 1992.  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Seciuities  and  Exchange 
CommissicHi  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  On  January  7.  1993.  the 
NYSE  submitted  to  the  Commission 
Amendment  No.  1  to  the  proposed  rule 
change  to  clarify  certain  language  in  the 
Exchange's  Information  Memo  which 
describes  the  NYSE  auxiliary  opening 
procedures.'  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-R^ulatory  Organization's 
Statement  of  the  Terms  of  Substaoce  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend  the 
use  of  auxiliary  opening  procedures  for 
disseminating  market-at-the-opening 
order  imbalances  of  50,000  shares  or 
more  on  monthly  expiration  Fridays*  in 
certain  stocks  which  are  part  of  the 


"IS  U.SC  78s(bK2) (19Sa). 

'<  17  CFR  l00.30-3(aXl2)  (1991). 


M5  use  78s(b)(l)  (1988). 

*  17  CFR  240  19b-4  (1991). 

^  See  letter  from  Donald  Seimer.  NYSE,  to  Diana 
LulfLa-Hopson,  Branch  Chief,  Commission,  dated 
lanuary  7,  1993,  amending  the  text  of  the  NYSE 
Information  Memo  fiimished  to  members  regarding 
expiration  Friday  f^ocedures.  Specifically,  the 
Information  Memo,  as  amended,  clarifies  that  the 
ten  highest  weighted  Standard  &  Poor's  MidCap  4(X) 
stocks  will  be  added  to  the  Exchange's  expiration 
Friday  opening  imbalance  dissemination 
procedures. 

*  Expiration  Friday  is  the  trading  day,  usually  the 
third  Friday  of  ihm  month,  when  some  stock  index 
fiittires,  slock  index  options  and  options  oo  stock 
index  futures  axpin  or  settle  concurrently. 
Currently,  the  NYSE  expiration  Friday  auxiliary 
opening  procedures  are  used  only  for  quarterly 
expiration  Fridays.  See  Securities  Exchange  Act 
Release  Nos.  24596  (June  16,  1987),  52  FR  23618 
(order  approving  File  No.  SR-NYSE-87-17)  and 
25804  ()une  IS.  1968)  S3  FK  23474  (order  approving 
File  No  SR-NYSE-88-04).  The  NYSE  has  filed  a 
proposed  rule  change,  which  the  Commission  has 
also  approved  concufreatly  with  this  filing  on  an 
accelerated  basis,  which  extends  the  use  of 
quarterly  expiration  Friday  auxiliary  opeoing 
procedures  to  monthly  expiration  Fridays.  See 
Securities  Exchange  Act  Release  No.  31733  (order 
appravii^  FUe  Na  SR-NYSE-82-40). 


Standard  k  Poor's  MidCap  400  Index 
("MidCap  400  Index")," 

The  Exchange  requests  that  the 
proposed  rule  change  be  put  into  effect 
on  an  accelerated  basis  by  the 
Commission  since  the  Exchange  wishes 
to  utilize  the  procedures  on  the 
expiration  Friday  of  January  15, 1993. 
The  Exchange  believes  that  the 
dissemination  of  opening  market  order 
imbalances  of  50.000  shares  or  more  in 
certain  highly  capitalized  stocks  which 
are  part  of  the  MidCap  400  Index  will 
provide  important  benefits  by 
enhancing  information  available  to 
investors  and  faciUtating  the  offsetting 
of  imbalances. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries  set  forth  in  sections 
A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  allow  the  Exchange  to 
disseminate,  as  scon  as  practicable  after 
9  a.m.  on  expiration  Fridays,  imbalances 
of  50,000  shares  or  more  in  market 
orders  for  the  ten  most  highly 
capitalized  component  stocks  of  the 
MidCap  400  Index."  All  of  the 


'The  Standard  k  Poor's  MidCap  400  Index  is  a 
market-weighted  index  composed  of  400  domestic 
stocks  from  tout  broad-market  sectors:  Industrials, 
utilities,  finaocials  and  transportation.  The  MidCap 
400  is  designed  to  track  the  performance  of 
domestic  stocks  that  fall  in  ttte  middle- 
capitalization  range  of  securities.  The  MidCap  400 
is  an  index  developed  by  Standard  k  Poor's,  and 
options  are  traded  on  the  iiulex  on  the  American 
Stock  Exchange.  Inc.  The  MidCap  400  is  calculated 
continuously,  and  options  on  the  index  settle 
monthly  based  on  opening  prices  in  the  component 
securities  (a.m.  settlement).  See  Securities  Exchange 
Act  Release  No.  30290  ()anuary  27, 1992).  57  FR 
4072  (order  approving  File  No.  SR-Amex-91-27). 
Each  month  the  NYSE  will  determine  the  ten  most 
highly  capitalized  MidCap  400  Index  component 
stocks  and  will  apply  the  atixiliary  opening 
procedtues  to  those  stocks. 

"  As  discussed,  supra  note  5,  the  MidC^ap  400 
Index  settlement  price  is  based  on  a.m.  settlement. 
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remaining  auxiliary  opening  procedures 
will  remain  the  same/ 

The  auxiliary  opening  procedures  are 
an  important  aspect  of  the  Exchange's 
approach  to  minimize  excess  volatility 
that  is  associated  with  expiration 
Fridays.  The  procedures  provide  off- 
Floor  participants  with  a  picture  of  the 
unique  impact  of  the  index-related 
orders,  and  allow  an  opportunity  for 
them  to  react  to  it.  The  addition  of 
imbalance  information  for  certain  highly 
capitalized  MidCap  stocks  will  enhance 
the  information  available  to  investors, 
and  facilitate  the  entry  of  orders  to  offset 
imbalances,  thereby  minimizing  the 
market  impact  of  strategies  related  to  the 
expiration  of  this  index  product. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  section  6(b)(5), 
which  requires  that  the  rules  of  the 
Exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Fegulatory  Organization 's 
Statement  on  Burden  on  Ck)mpetition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 


public  in  accordance  with  provisions  of 
5  U.S.C.  552.  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW..  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-g2-38  and  should  be 
submitted  by  February  16, 1993. 

rv.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
NYSE's  proposal  to  include  certain 
highly  capitalized  MidCap  400  Index 
stocks  in  its  expiration  Friday  opening 
order  imbalance  dissemination 
procedures  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular  the  requirements  of  section 
6(b)(5)  of  the  Act."  In  particular,  section 
6(b)(5)  requires,  among  other  things, 
that  the  rules  of  an  Exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  perfect  the 
mechanism  of  a  free  and  open  market, 
and  to  protect  investors  and  the  public 
interest.  For  the  reasons  set  forth  below, 
the  Commission  believes  that  the  NYSE 
proposal  to  disseminate,  as  soon  as 
practicable  after  9  a.m.,  imbalances  of 
50,000  shares  or  more  in  markehorders 
for  the  ten  most  highly  capitalized 
component  stocks  of  the  MidCap  400 
Index,  in  accordance  with  the 
Exchange's  expiration  Friday  auxiliary 
opening  procedures  furthers  the 
objectives  of  section  6(b)(5). 

Currently,  the  expiration  Friday 
auxiliary  opening  procedures  require 
that  all  stock  orders  relating  to  expiring 
index  contracts,  whose  settlement  value 
is  based  on  opening  prices  on  expiration 
Fridays,  must  be  received  by  the 
Exchange  by  9  a.m.  After  9  a.m.,  the 
Exchange  promptly  disseminates  any 
opening  order  imbalances  of  50,000 
shares  or  more  in  any  of  the  "pilot" 
stocks."  As  noted  above,  the  Midcap  400 
Index  settlement  price  is  based  upon  the 
opening,  so  all  stock  orders  related  to 
the  MidCap  400  Index  settlement  must 
be  entered  on  the  Exchange  before  9 
a.m.  However,  the  NYSE  currently  does 
not  require  the  dissemination  of 
opening  order  imbalances  for  MidCap 
400  Index  stocks.  The  present  proposal 
would  extend  the  same  opening  order 
imbalance  dissemination  procedures  in 


'  For  a  description  of  the  NYSE's  auxiliary 
opening  procedures,  see  the  NYSE's  Information 
Memo  to  members  and  member  organizations,  as 
amended,  attached  as  Exhibit  A  to  the  proposed 
niie  change.  File  No.  SR-NYSE-92-38. 


•l5U.S.C78f[bM5)(19«8). 

"The  term  "pilot"  stocks  refers  to  the  50  highest 
weighted  Standard  k  Poor's  500  Index  stocks  and 
the  20  Major  Market  Index  stocks. 


place  for  pilot  stocks  to  the  ten  highest 
weighted  MidCap  400  Index  stocks. 

The  Commission  believes  that  the 
NYSE's  auxiliary  opening  procedures 
should  work  to  reduce  order  imbalances 
at  the  open,  and  thus  dampen  potential 
volatility  associated  with  ti^e  unwinding 
of  index-related  strategies  oh  expiration 
Friday  openings.  The  proposed  addition 
of  MidCap  400  Index  stocks  for  opening 
order  imbalance  dissemination  is 
intended  to  ensure  that  the  Exchange 
may  efficiently  process  sizeable  order 
flow  at  the  open.  In  this  regard,  the 
proposal  should  complement  the 
NYSE's  existing  auxiliary  opening 
procedures  which  require  that  orders 
related  to  the  opening  settlement  of  the 
MidCap  400  Index  be  entered  on  the 
Exchange  before  9  a.m.  on  expiration 
Fridays.  The  Commission  believes  that, 
by  requiring  early  submission  of  orders 
related  to  the  opening  settlement  of  the 
MidCap  400  Index  and  disseminating 
imbalances,  the  NYSE  may  be  able  to 
attract  contra-side  interest  to  help 
alleviate  the  imbalances.  Moreover,  the 
Commission  believes  that  the  inclusion 
of  the  MidCap  400  Index  stocks  in  the 
existing  auxiliary  opening  imbalance 
dissemination  procedures  should 
enhance  information  available  to 
investors  and,  as  a  result,  may  reduce 
excess  volatility  on  expiration  Friday 
openings. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register  because  the 
proposed  rule  change  should  enable  the 
Exchange  to  quickly  implement  and 
notify  market  participants  about 
procedures  that  it  believes  appropriately 
address  any  stock  volatility  that  may  be 
associated  with  index-related  strategies 
on  expiration  Friday,  January  15,  1993, 
and  expiration  Fridays  thereafter. 
Moreover,  the  proposal  contains  no 
substantive  changes  to  the  NYSE's 
auxiliary  opening  procedures  which 
have  been  in  place  for  more  than  five 
years,  on  which  there  has  been  ample 
opportunity  to  comment,  and  which 
have  appeared  to  work  well  for  market 
participants  and  investors. 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  ^°  that  the  proposed  rule 
change  is  hereby  approved. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.  '* 
Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  93-1586  Filed  1-22-93;  8:45  ami 
MLUNO  CODE  MIO-OI-M 


'"15U.S.C78s(b)(2)(1988). 

"  17  CFV.  200.30-3(aXl2)  (1991). 
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S«lf-R«gulatory  Oroanizatione: 
Applicaliona  for  Unlisted  Trading 
PrivilagM  and  of  Opportunity  for 
Hearing;  Pacific  Stock  Exchange,  Inc. 

lanuary  15. 1093. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(fKlKB)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  security: 

Superior  Industries  International.  Inc. 
Conunon  Stock.  $.50  Par  Value  (File  No.  7- 
10020) 

This  security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchange  and  are  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  February  9. 1993. 
wrritten  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
450  5th  Street,  NW..  Washington,  DC 
20.549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Ck)mmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonaUum  G.  Katz. 
Secretary. 

jFK  Doc.  9J-1579  Filed  1-22-93.  8:45  am) 
BtLUNQCOW  Wie-OI-M 


Seif-Ragulatory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange. 
Inc. 

January  15,  1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(0(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Nuvcen  Texas  Premium  Income  Municipal 
Fund.  Inc. 


Shares  of  Beneficial  Interest.  $.01  Par 
Value  (File  No.  7-10004) 
Nuveen  Michigan  Premium  Income 
Municipal  Fund,  Inc. 
Common  Stock.  $.01  Par  Value  (File  Na  7- 
10005) 
Nuveen  Ohio  Premium  Income  Municipal 
Fund,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
10006) 
Nuveen  Insured  Florida  Premium  Income 
Municipal  Fund,  Inc. 
Shares  of  Beneficial  Interest.  $.01  Par 
Value  (File  No.  7-10007) 
Chesapeake  Utilities  Corporation 
Common  Stock,  $0.4867  Par  Value  (File 
No.  7-10008) 
Giant  Industries.  Inc. 
Common  Stock,  $0.01  Par  Value  (File  No. 
7-10009) 
Giant  Group  Ltd. 
Common  Stock,  $0.01  Par  Value  (File  No. 
7-10010) 
Graco.  Inc. 
Common  Stock,  $1  Par  Value  {File  No.  7- 
10011) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  February  9, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street,  NVV..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonathaa  G.  Kslz, 
Secretory. 
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[RetoM*  No.  IC-19213;  File  No.  812-6090] 

New  England  Mutual  Life  Insurance 
Company,  et  al. 

January  13, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "Commission"  or 

"SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act"). 


AMMJCANTS:  New  England  Mutual  Life 
Insurance  Company  ("The  New 
England").  New  England  Variable  Life 
Insurance  Company  ("NEVUCO").  New 
England  Variable  Life  Separate  Account 
("Variable  Account"),  and  New  England 
Securities  Corporation  ("New  England 
Securities")  (collectively, 
"Applicants"). 

RELEVANT  1940  ACT  SECDONS  AND  RULES: 
Order  requested  under  section  6(c)  for 
exemptions  from  sections  2(a)(32). 
2(a){35).  22(c),  26(a)(1).  26(a)(2). 
27(a)(1).  27(a)(3).  27(c)(1).  27(c)(2).  27(d) 
and  27(e)  of  the  1940  Act  and  Rules  6e- 
2(b)(1).  (b)(12).  (b)(13)(i).  (b)(13)(ii). 
(b)(13(iii).  (b)(13)(iv).  (b)(13){v). 
(b)(13)(vii).  (c)(1)  and  (c)(4)  and  22c-l 
and  27e-l  tliereunder. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  permit  them  to  issue 
variable  life  insurance  policies  (the 
"Policies"),  in  reliance  on  1940  Act 
Rules  6c-3  and  6»-2.  that  provide  for: 
(i)  A  death  benefit  that  will  not  always 
vary  based  on  investment  experience; 
(ii)  both  a  contingent  deferred  sales 
charge  and  a  sales  charge  deducted  from 
premiums;  (iii)  a  contingent  deferred 
administrative  charge;  (iv)  deduction 
from  the  policy's  account  value  for  cost 
of  insurance  charges,  charges  for 
substandard  mortality  risks  and 
incidental  insurance  benefits,  and  a 
minimum  death  benefit  guarantee 
charge;  (v)  values  and  charges  based  on 
the  1980  Commissioners'  Standard 
Ordinary  Mortality  Tables  (the  "1980 
CSO  Tables ");  (vi)  the  holding  of  mutual 
fund  shares  funding  the  Variable 
Account  without  the  use  of  a  trustee,  in 
an  open  account  arrangement  and 
without  a  trust  indenture;  and  (vii)  a 
waiver  of  notice  of  refund  and 
withdrawal  rights. 
FILING  DATE:  September  16. 1992. 
'  HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  8, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
.    Street.  NW..  Washington.  DC  20549. 
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Applicants,  501  Boylston  Street,  Boston, 
MA  02117. 

FOR  nmTHER  INFORMATION  CONTACT: 
Thomas  E.  Bisset,  Senior  Attorney,  at 
(202)  272-2058  or  Wendell  M.  Faria, 
Deputy  Chief,  at  (202)  272-2060,  Office 
of  Insurance  Products,  Division  of 
Investment  Management. 
SUPPUMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application;  the 
complete  application  is  available  for  a 
fee  from  the  SEC's  Public  Reference 
Branch. 

Applicants'  Representations 

1.  NEVLICO  is  a  wholly  owned 
subsidiary  of  The  New  England,  a 
mutual  life  insurance  company 
organized  in  Massachusetts  in  1835.  The 
Variable  Account  is  a  separate 
investment  account  of  NEVLICX),  and  is 
registered  under  the  1940  Act  as  a  unit 
investment  trust.  The  Variable  Accoimt 
funds  scheduled  premium  variable  life 
insurance  policies,  single  premium 
variable  life  insurance  policies  and 
variable  ordinary  life  insurance  policies. 
It  currently  consists  of  five  investment 
sub-accounts:  a  Money  Market  Sub- 
Account,  a  Bond  Income  Sub-Account, 

a  Capital  Growth  Sub-Account,  a  Stock 
Index  Sub- Account,  and  a  Managed 
Sub-Account.  Each  sub-account  invests 
its  assets  in  a  different  portfolio  of  the 
New  England  Zenith  Fund. 

2.  Hie  existing  variable  life  insurance 
policies  are,  and  it  is  intended  that  the 
Policies  will  be,  sold  through  agents 
who  are  licensed  by  state  authorities  to 
sell  NEVLICO's  insurance  policies  and 
who  are  also  registered  representatives 
of  New  England  Securities,  the  principal 
undOTwriter  of  the  Variable  Account. 
New  England  Securities  in  an  indirect 
wholly-owned  subsidiary  of  The  New 
England. 

3.  Policy  owners  have  a  choice 
between  two  forms  of  death  benefit 
under  a  Policy.  The  Option  1  death 
benefit  is  the  greater  of  (a)  the  face 
amount  of  the  Policy  or  (b)  the  Policy's 
cash  value  divided  by  the  net  single 
premium  per  $1  of  death  benefit  at  the 
insured's  attained  age.  The  Option  2 
death  benefit  is  the  greater  of  (a)  the  face 


amount  of  the  Policy  plus  any  excess  of 
the  Policy's  cash  value  over  the  Policy's 
"tabular  cash  value"  or  (b)  the  Policy's 
cash  value  divided  by  the  net  single 
premium  per  $1  of  the  death  benefit  at 
the  insured's  attained  age.  The  net 
single  premium  factor  is  that  necessary 
to  qualify  the  Policy  as  life  insurance  for 
federal  income  tax  purposes.  The  death 
benefit  under  the  Policy  will  vary  based 
on  investment  experience  when  the  net 
single  premium  factor  computation  of 
death  benefit  is  applicable.  Death 
benefit  Option  2  also  varies  with 
investment  experience  whenever  the 
Policy's  cash  value  exceeds  its  "tabular 
cash  value." 

4.  Policy  owners  have  considerable 
flexibility  under  the  terms  of  the  Policy. 
Within  limits,  for  example,  premiums  in 
excess  of  the  required  premiums  may  be 
paid,  and,  if  the  Policy's  cash  value 
exceeds  its  "tabular  cash  value,"  no 
required  premium  need  be  paid  (if 
nonpayment  would  not  result  in  any 
Policy  loan  exceeding  the  Policy  loan 
value.)  NEVLICO  intends,  in  the  near 
future,  to  permit  face  amount 
reductions.  Partial  surrenders,  partial 
withdrawals  and  policy  loans  are  also 
available. 

5.  The  premium  and  other  flexible 
options  under  the  Policy  are  a  potential 
benefit  to  Policy  owners.  For  example, 
they  may  be  able  to  make  premium 
payments  in  accordance  with  their  own 
personal  financial  cycle,  or  at  times 
during  the  year  when  they  perceive  the 
securities  markets  to  present  favorable 
investment  opportunities. 

6.  NEVUCO  deducts  the  following 
amounts  from  each  scheduled  premium 
to  arrive  at  a  basic  scheduled  premium: 
(i)  Charges  for  any  supplementary 
benefits  provided  by  rider;  (ii)  any  extra 
premiums  paid  for  a  Policy  in  a 
substandard  risk  or  automatic  issue 
class;  and  (iii)  an  annual  Policy 
administrative  charge.  The  annual 
Policy  administrative  charge  is  $55  for 
Poldes  under  which  scheduled 
premiums  are  paid  annually.  This 
charge  will  be  higher  if  premiums  are 
paid  more  frequently  than  annually,  but 
will  not  exceed  $57.75.  All  of  the 


administrative  charges  under  the 
Policies  cover  the  cost  of  administering 
the  PoUcies  as  well  as  legal,  actuarial, 
systems,  mailing  and  other  overhead 
costs  connected  with  NEVLICO's 
variable  life  operations.  NEVLICO  does 
not  deduct  any  of  these  bom 
unscheduled  payments. 

7.  NEVLICO  will  deduct  a  premium 
expense  charge  of  9%  of  each  premium 
paid.  This  deduction  is  for  sales 
expenses  (5.5%),  for  a  portion  of  its 
F^ieral  income  tax  liability  determined 
solely  by  the  amount  of  life  insiuvnce 
premiums  NEVLICO  receives  (1%)  and 
for  state  premium  taxes  (2.5%). 
NEVLICO  will  also  deduct  a  contingent 
deferred  sales  charge  upon  surrender, 
partial  surrender,  ^ce  amount  reduction 
or  lapse  of  a  Policy  during  the  first 
fifteen  Policy  years.  TTie  contingent 
deferred  sales  charge  is  based  on  the 
lesser  of  (a)  the  sum  of  the  basic 
scheduled  premiums  payable  up  to  the 
date  of  surrender,  face  amoimt 
reduction  or  lapse,  whether  or  not  each 
such  premium  has  been  paid  or  (b)  the 
sum  of  the  actual  premiums  paid  to 
date,  including  the  charges  for 
supplementary  benefits  provided  by 
rider,  extra  premiums  for  substandard 
risk  classification  and  the  Policy 
administrative  charge. 

For  Policies  under  which  scheduled 
premiums  are  payable  annually  and 
which  cover  insiueds  with  an  issue  age 
of  53  or  less,  the  maximum  ccmtingent 
deferred  sales  charge  is  an  amount  equal 
to  43.5%  of  the  basic  scheduled 
premium  for  the  first  Policy  year  plus 
23.5%  of  the  basic  scheduled  premiums 
for  Policy  years  two  and  three  plus 
14.5%  of  the  fourth  year's  basic 
scheduled  premiums.  The  maximum 
percentage  of  the  contingent  deferred 
sales  charge  which  vvill  apply  upon 
surrender,  partial  surrender,  face 
amount  reduction  or  lapse  in  the  years 
indicated  under  the  Policies  which 
cover  insureds  with  an  issue  age  of  53 
or  less  and  under  which  scheduled 
premiums  are  paid  annually  are  as 
follows: 


For  potdM  MNd«  are  sunBodered,  rsduce  lace  amount  or  laps*  during  policy  year 


Erntre  year  1 

Emire  y«ar  2 

Enbre  yaar  3 

Endrs  year  4  __„ 

Endrs  year  5 

Entire  year  6 


The  maidmum  dalerTBd  cate* 
charge  is  the  ioiloiMing  per- 
centage o<  one  afmualbaslc 
Bcheduled  premium 
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scheduled  premium 
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For  insureds  with  an  issue  age  above 
53,  a  different  contingent  deferred  sales 
charge  will  apply  in  which  the 
percentages  will  be  less  than  or  equal  to 
those  shown  in  the  table  above. 

With  respect  to  a  surrender,  a  partial 
surrender,  face  amount  reduction  or 
lapse  during  either  of  the  first  two 
Policy  years  under  a  Policy  with 
scheduled  premiums  that  are  paid 
annually,  the  appUcable  contingent 
deferred  sales  charge  will  not  exceed  (i) 
23.5%  of  the  total  annual  basic 
scheduled  premiums  due  in  the  Brst 
PoUcy  year  or  (ii)  13.5%  of  the  total 
annual  basic  scheduled  premiums  due 
in  the  first  two  Policy  years. 

8.  All  of  the  administrative  charges 
under  the  Policies,  including  the 
deferred  administrative  charge,  cover 
the  cost  of  administering  the  Policies 
(such  as  the  cost  of  processing  PoHcy 
transactions,  issuing  Policy  owner 
statements  and  reports  and  record 
keeping)  as  well  as  legal,  actuarial, 
systems,  mailing  and  other  overhead 
costs  connected  with  NEVLlCO's 
variable  life  operations.  The  deferred 
administrative  charge  is  assessed  in  the 
following  amounts: 


The  de- 

terred ad- 

ministrative 

charge  wMI 

For  poBcies  »<hich  are  surrendered,  re- 

be the  fol- 

duce lace  amount  or  lapse  during 

lowing 

amount  per 

$1,000  0* 

face 

amount 

Entire  Year  1  

$2.50 

Last  Month  ot  Year  2 

2.25 

Last  Month  of  Year  3 

2.00 

Last  Month  of  Year  4  

1.75 

Last  Month  o«  Year  5 

1.50 

Last  Month  ot  Year  6  

1.26 

Last  Month  of  Year  7 __„...„ 

1.00 

Last  Month  o«  Year  8 

.75 

Last  Month  ot  Year  9 

.50 

Last  Month  o<  Year  10  „ 

.25 

Last  Month  d  Year  11  and  thereafter  .. 

0 

9.  NEVLICO  deducts  from  a  Policy's 
cash  value,  on  the  PoHcy  date  and  on 
the  first  day  of  each  Policy  month,  a 


monthly  deduction,  consisting  of  the 
following  charges:  (i)  An  administrative 
charge  of  $0.05  per  $1,000  of  the 
Policy's  face  amount  to  cover  annual 
administrative  costs  of  the  type  also 
covered  by  the  annual  Policy 
administrative  charge;  and  (ii)  a 
minimum  death  benefit  guarantee 
charge  of  $0.01  per  $1,000  of  the 
Policy's  face  amount.  This  charge  is 
designed  to  compensate  NEVLICO  for 
the  risk  it  assumes  by  guaranteeing  that, 
regardless  of  the  investment  experience 
of  the  Policy's  sub-accounts,  the  Option 
1  or  Option  2  death  benefit  will  not  be 
less  than  the  face  amount  if  all  required 
scheduled  premiums  have  been  paid 
when  due. 

NEVLICO  also  deducts  from  a  Policy's 
cash  value,  on  the  Policy  date  and  on 
the  first  day  of  each  Policy  month,  a 
charge  for  the  cost  of  providing 
insurance  protection  for  the  Policy 
month  equal  to  the  amount  at  risk 
multiplied  by  the  cost  of  insurance  rate 
for  that  month.  The  amount  at  risk  is  the 
amount  by  which  the  death  benefit  on 
the  first  day  of  the  Policy  month, 
discounted  at  the  monthly  equivalent  of 
4.5%  per  year,  exceeds  the  cash  value 
on  the  same  day  after  the  monthly 
deduction  has  been  processed. 
NEVLICO  guarantees  the  monthly  cost 
of  insurance  rates  to  be  no  greater  than 
those  based  on  the  1980  CSO  Tables 
with  smoker/non-smoker  modifications. 

10.  NEVLICO  charges  the  subaccounts 
of  the  Variable  Account  for  the  mortality 
and  expense  risks  it  assumes,  at  an 
effective  annual  rate  of  .60%  of  the 
value  of  each  sub-account's  assets 
attributable  to  the  Policies.  The 
mortality  risk  NEVLICO  assumes  is  that 
insureds  may  live  for  shorter  periods  of 
time  than  NEVLICO  estimated.  The 
expense  risk  NEVLICO  assumes  is  that 
NEVLlCO's  costs  of  issuing  and 
administering  Policies  may  be  more 
then  NEVLICO  estimated. 

11.  The  scheduled  premiums  under  a 
PoUcy  include  an  additional  amount  if 


the  insured  is  in  a  substandard  risk  or 
automatic  issue  category  or  if  optional 
fixed  insurance  benefits  have  been 
added  to  the  PoUcy  by  rider.  If  a 
scheduled  Premium  is  not  paid 
pursuant  to  the  flexibility  features  of  the 
Policy,  91%  of  this  additional  amount 
will  be  deducted  from  the  Policy's  cash 
value.  The  remaining  9%  will  be 
collected  by  NEVLICO  out  of  any 
unscheduled  payments  which  are  made, 
pursuant  to  the  premium  expense 
charge  referred  to  above. 

Applicants'  Legal  Analysis 

1.  Section  6(c)  of  the  1940  Act,  in 
pertinent  part,  provides  that  the 
Commission,  by  order  upon  application, 
may  conditionally  or  unconditionally 
exempt  any  person,  security  or 
transaction,  or  any  class  or  classes  of 
persons,  securities  or  transactions,  from 
any  provision  or  provisions  of  the  1940 
Act,  to  the  extent  that  such  exemption 
is  necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

2.  Rule  6c-3  of  the  1940  Act  grants 
exemptions  from  numerous  provisions 
of  the  1940  Act  to  separate  accounts  of 
life  insurance  companies  that  support 
variable  life  insurance  policies.  The 
exemptions  provided  by  Rule  6c-3  are 
available  only  to  registered  separate 
aceounts  whose  assets  are  derived  solely 
fi^m  the  sale  of  "variable  life  insurance 
contracts"  that  meet  the  definition  set 
forth  in  Rule  6e-2{c)(l)  of  the  1940  Act 
and  certain  advances  made  by  the 
insurer.  The  term  "variable  life 
insurance  contract"  is  defined  by  Rule 
6e-2(c)(l)  of  the  1940  Act  to  include 
only  life  insurance  policies  that  provide 
a  death  benefit  and  a  cash  surrender 
value,  both  of  which  vary  to  reflect  the 
investment  experience  of  the  separate 
account,  and  that  guarantee  that  the 
death  benefit  will  not  be  less  than  an 
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initial  dollar  amount  stated  in  the 
policy. 

A  Policy  under  the  Option  1  death 
benefit,  however,  will  fail  to  satisfy  this 
requirement  if  the  death  benefit  has  not 
been  otherwise  increased  to  satisfy 
Federal  tax  law  requirements.  In  this 
connection,  Applicants  note  that  the 
proposed  amendments  to  Rule  6e-2  of 
the  1940  Ad  would  amend  Rule  6e- 
2(c)(1)  to  require  only  that  the  death 
benefit  may  vary  based  on  investment 
experience.  The  PoUcy  also  contains 
•  other  provisions  that  are  not  specifically 
contemplated  by  Rule  6e-2.  (These 
provisions  relate  primarily  to  flexibility 
of  premium  payments.) 

Applicants  therefore  request 
exemptions  from  Rule  6e-2(c){l)  and 
from  all  sections  of  the  1940  Act  and 
rules  thereunder  specified  in  Rule  6e- 
2(b)  (other  than  sections  7  and  8(a)), 
under  the  same  terms  and  conditions 
(except  as  otherwise  set  forth  herein  and 
in  the  Application)  applicable  to  a 
separate  account  that  satisfies  the 
conditions  set  forth  in  Rule  6e-2(a),  to 
the  extent  necessary  to  permit  the  offer 
and  sale  of  certain  variable  life 
insurance  Policies  ("Policies")  in 
reliance  on  Rule  6e-2. 

3.  Applicants  submit  that  the 
definition  of  "variable  life  insurance 
contract"  in  Rule  6e-2(c)(l)  of  the  1940 
Act  was  drafted  at  a  time  when  all  the 
variable  Ufe  insurance  policies  then 
contemplated  clearly  met  this  definition 
and  that  the  considerations  that  led  the 
Commission  to  grant  the  exemptions  in 
Rule  6o-2  did  not  depend  in  any 
material  way  upon  the  fact  that  the 
death  benefit,  as  well  as  the  cash  values, 
varied  with  investment  experience. 

4.  Section  2(a)(35)  of  the  1940  Act  and 
Rules  6e-2(b)(l)  and  (c)(4)  thereunder, 
in  pertinent  part  and  in  effect,  may  be 
read  to  contemplated  that  the  sales 
charge  for  a  variable  life  insurance 
policy  will  be  deducted  from  premiums. 
NEVLICO's  deduction  of  the  deferred 
sales  chaise  may  be  deemed 
inconsistent  with  these  provisions. 
NEVLICO's  deferred  sales  charge  may 
also  be  deemed  to  be  inconsistent  with 
Rule  6e-2(c)(4)  because,  in  order  to 
facilitate  the  premium  and  other 
flexibility  features  under  a  Policy,  the 
deferred  sales  charge  is  computed  based 
on  the  lesser  of  actual  payments  made 
or  basic  scheduled  premiums  payable. 

5.  Section  27(a)(1)  of  the  1940  Act  and 
Rule  6e-2(b)(13)(i)  thereunder  could  be 
read  to  contemplate,  in  pertinent  part 
and  in  effect,  that  the  sales  charge  under 
the  Policy  will  be  deducted  from 
premiums.  NEVLICO's  deduction  of  part 
of  its  sales  charge  on  a  contingent 
deferred  basis  may  be  deemed  to  be 


inconsistent  with  the  forgoing 
provisions. 

6.  Sections  26(a)(2)  and  27(c)(2)  of  the 
1940  Act  may  be  read  to  require,  in 
pertinent  part  and  in  effect,  that 
proceeds  of  all  payments  under  a  Policy 
be  deposited  in  the  Variable  Account 
and  that  no  payment  be  made  from  the 
Variable  Account  to  any  Applicant,  or 
any  affiliated  person  thereof,  except  for 
bookkeeping  and  other  administrative 
services.  NEVLICO's  imposition  of  the 
deferred  sales  charge  may  be  deemed  to 
be  inconsistent  with  the  foregoing 
provisions,  to  the  extent  that  the 
deduction  could  constitute  payment  for 
an  expense  not  specifically  permitted. 

7.  Sections  2{a)(32),  27(c)(1)  and  27(d) 
of  the  1940  Act,  in  pertinent  part  and  in 
effect,  prohibit  Applicants  from  selling 
the  Policy  unless  it  is  a  "redeemable 
security,"  defined  as  entitling  an  owner 
of  a  Policy,  upon  surrender,  to  receive 
approximately  his  or  her  proportionate 
share  of  the  Variable  Account's  current 
net  assets.  Rules  6e-2(b)(12),  (b)(13)(iv) 
and  (b)(13)(v)  afford  exemptions  from 
Section  27(c)(1)  of  the  1940  Act.  and 
Rules  6e-2(b)(13)(iv)  and  (b)(13)(v) 
afford  exemptions  from  Section  27(d)  of 
the  1940  Act,  to  the  extent  necessary  for 
cash  value  to  be  regarded  as  satisfying 
the  redemption  and  sales  charge  refund 
requirements  of  the  1940  Act.  However, 
the  exemptions  afforded  by  Rules  6e- 
2(b)(12),  6e-2(b)(13)(iv)  and  (b)(13)(v) 
may  not  contemplate  the  deduction  of 
contingent  deferred  sales  and 
administrative  charges.  NEVLICO's 
deduction  of  the  contingent  deferred 
sales  charge  can  be  viewed  as  reducing 
the  proceeds  that  the  owner  of  a  Policy 
would  receive  on  surrender  below  the 
Policy  owner's  proportionate  share  of 
the  Variable  Account's  current  net 
as.sets. 

Although  section  2(a)(32)  of  the  1940 
Act  does  not  specifically  contemplate 
the  imposition  of  a  sales  charge  and  an 
administrative  charge  at  the  time  of 
redemption,  such  charges  are  not 
necessarily  inconsistent  with  the 
definition  of  "redeemable  security." 
Applicants  submit  that  the  Policy  will 
be  a  "redeemable  security."  The  Policy 
provides  for  full  surrender  of  the  Policy 
for  its  net  cash  value  and  is  expected  to 
provide  for  partial  surrenders  of  the 
Policy  and  partial  withdrawals  of  excess 
cash  value.  The  prospectus  for  the 
Policy  will  disclose  the  contingent 
deferred  nature  of  part  of  the  sales 
charge  and  the  administrative  charge. 
Accordingly,  there  will  be  no 
restrictions  on,  or  impediment  to, 
surrender  that  should  cause  the  Policy 
to  be  considered  other  than  a 
redeemable  security  within  the  meaning 


of  the  1940  Act  and  the  rules 
thereunder. 

8.  Rule  22c-l  adopted  pursuant  to 
section  22(c)  of  the  1940  Act  prohibits 
Applicants  from  redeeming  a  Policy 
except  at  a  price  based  on  the  current 
net  asset  value  of  the  Policy  that  is  next 
computed  after  receipt  of  the  request  for 
full  or  partial  surrender  of  the  PoUcy. 
Rule  6e-2(b)(12)  of  the  1940  Act  affords 
exemptions  from  Rule  22c-l.  However, 
the  rule  may  not  contemplate  the 
deduction  of  contingent  deferred  sales 
charge  and  administrative  charges. 
NEVLICO's  contingent  deferred  sales 
charge  may  be  deemed  to  be 
inconsistent  with  the  foregoing 
provisions,  to  the  extent  that  the  sales 
and  administrative  charges  can  be 
viewed  as  causing  a  Policy  to  be 
redeemed  at  a  price  based  on  less  than 
the  current  net  asset  value  that  is  next 
computed  after  full  or  partial  surrender 
of  the  Policy. 

AppUcants  point  out  that  the 
Commissions  purpose  in  adopting  Rule 
22c-l  was  to  minimize  (i)  dilution  of 
the  interest  of  the  other  security  holders 
and  (ii)  speculative  trading  practices 
that  are  unfair  to  such  holders.  The 
contingent  deferred  sales  charge  would 
in  no  way  have  the  dilutive  effect  Rule 
22C-1  is  designed  to  prohibit,  because  a 
surrendering  Policy  owner  would 
"receive"  no  more  than  an  amount 
equal  to  the  net  cash  value  determined 

Eursuant  to  the  formula  set  out  in  his  or 
er  Policy  and  after  receipt  of  his  or  her 
request.  Furthermore,  variable  life 
insurance  policies,  by  nature,  do  not 
lend  themselves  to  the  kind  of 
speculative  short-term  trading  that  Rule 
22c-l  was  aimed  against,  and,  even  if 
they  could  be  so  used,  the  contingent 
deferred  sales  charge  would  discourage, 
rather  than  encourage,  any  such  trading. 

9.  Applicants  request  exemptions 
fitMn  sections  2(a)(35),  26(a)(2),  27(a)  (1) 
and  (3),  27(c)(2)  of  the  1940  Act  and 
Rules  6e-2(b)(l).  (b)(13)(i),  (b)(13)(ii) 
and  (c)(4)  thereunder,  to  the  extent 
necessary  to  permit  a  contingent 
deferred  sales  charge  to  be  deducted,  as 
described  herein  and  in  the  application, 
upon  siurender,  partial  surrender,  face 
amount  reduction  or  lapse  of  a  Policy. 
Applicants  also  request  exemptions 
ftx)m  Sections  2(a)(32),  22(c).  27(cMl) 
and  27(d)  of  the  1940  Act  and  Rules  6e- 
2(b)(12),  (b)(13)(iv).  (b)(13)(v)  and  22c- 
1  thereunder  to  the  extent  necessary  to 
permit  a  contingent  deferred  sales  load 
and  a  contingent  deferred 
administrative  charge  to  be  deducted,  as 
described  herein  and  in  the  application, 
upon  surrender,  partial  surrender,  taoa 
amount  reduction  or  lapse  of  PoUcy. 

10.  Applicants  assert  that  the 
deduction  of  part  of  the  sales  charge  and 
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the  administrative  charge  as  a  defeired 
charge  on  surrender,  partial  surrender, 
face  amount  reduction  or  lapse  will  be 
advantageous  to  Policy  owners,  for 
several  reasons.  First,  the  deferred 
charge  structure  has  been  accepted  as  an 
appropriate  feature  of  life  insurance 
products,  provides  investors  a  valuable 
choice  and  reinforces  the  intention  that 
the  product  be  held  as  a  long-term 
investment.  Second,  the  amount  of  the 
Policy  owner's  premium  payment  that 
will  be  allocated  to  the  Variable 
Account,  and  be  available  to  earn  a 
return  for  the  Policy  owner,  will  be 
greater  than  it  would  be  if  the  sales  and 
administrative  charges  were  deducted 
from  premiums.  Third,  Applicants 
represent  that  the  total  dollar  amount  of 
sales  load  under  a  Policy  is  no  higher 
than  would  be  permitted,  by  Rule  6e- 
2(b)(13),  if  taken  entirely  as  front-end 
deductions  from  premiums  under  a 
Policy  for  which  all  scheduled 
premiums  have  been  paid,  as  well  as 
any  additional  payments  actually  made 
by  the  Policy  owner;  and  for  a  Policy 
owner  who  does  not  lapse  or  surrender 
in  the  early  Policy  years,  the  dollar 
amount  of  sales  load  is  lower  than 
would  be  permitted  if  taken  entirely  as 
front-end  deductions.  Similarly, 
Applicants  represent  that  the  total 
dollar  amount  of  deferred 
administrative  charge  under  a  Policy  is 
no  higher  than  if  the  charge  were  taken 
in  full  for  the  first  Policy  year  and  is  less 
for  Policy  owners  who  do  not  lapse  or 
surrender  prior  to  the  fifteenth  Policy 
year.  Fourth,  the  allocation  of  a  greater 
amount  of  the  Policy  owner's  premium 
to  the  Variable  Account  initially  reduces 
the  amount  at  risk  upon  which  the  cost 
of  insurance  charge  is  based.  If 
NEVUCO  is  not  p€rmi^ed  to  charge  a 
sales  and  administrative  charges  in  the 
form  of  contingent  deferred  charges  and 
deducts  these  charges  entirely  from  the 
premiums,  it  could  be  charging 
persisting  Policy  owners  more  than  may 
otherwise  be  necessary  to  recover  the 
distribution  and  issuance  costs 
attributable  to  such  Policy  owners. 
Applicants  contend  that  their  charge 
structure,  by  contrast,  provides  greater 
equity  among  Policy  owners. 

11.  Applicants  request  exemptions 
from  sections  26(a)(2)  and  27(c)(2)  of  the 
1940  Act  and  Rule  6e-2(b)(13)(iii) 
thereunder,  to  the  extent  necessary  to 
permit  deduction  from  cash  value  of 
charges  for  cost  of  insurance, 
substandard  risks,  automatic  issue  and 
incidental  insurance  benefits,  and  a 
minimum  death  benefit  guarantee 
charge.  Applicants  represent  that  their 
method  of  deducting  these  charges  is 
not  designed  to  yield  more  revenues 


than  if  these  charges  were  assessed 
solely  against  premiums. 

12.  Cost  of  insurance  charges  will  be 
deducted  from  cash  value  on  the  first 
day  of  each  Policy  month  at  rates  that 
do  not  exceed  those  prescribed  in  the 
1980  CSO  Tables.  Applicants  state  that 
deduction  of  these  charges  from  cash 
value  is  reasonable  and  in  accordance 
with  the  practice  of  most  other  variable 
life  insurance  policies. 

13.  Applicants  represent  that  the 
deduction  of  a  portion  of  the  charges  for 
substandard  risks,  automatic  issue  and 
incidental  insurance  benefits  from  cash 
value  is  also  reasonable  and 
appropriate.  If  all  such  charges  were 
required  to  be  deducted  solely  from 
premiums,  it  would  be  necessary  for 
NEVLICO  (a)  to  reduce  the  premium 
flexibility  under  the  Policy  and/or  (b) 
further  limit  the  classes  of  insureds  for 
whom  the  Policy  will  be  available  and 
limit  or  eliminate  the  kinds  of  rider 
benefits  which  NEVLICO  intends  to 
make  available.  Applicants  argue  that 
these  results  would  be  undesirable  from 
the  standpoint  of  purchasers  and 
prospective  purchasers  of  Policies. 

14.  The  mmimum  death  benefit 
guarantee  charge  compensates  NEVLICO 
for  the  risk  that  NEVLICO  assumes  in 
guaranteeing  death  benefits  under  the 
Policies,  including  the  risk  that  the  cash 
value  will  not  be  sufficient  to  support 
the  guarantees. 

15.  Applicants  submit  that  Rule  6e- 
3(T)  authorizes  deductions  from  cash 
value  for  a  minimum  death  benefit 
guarantee  charge  in  connection  with 
policies  qualified  to  rely  on  that  rule, 
conditioned  on  the  life  insurer's  making 
certain  representations.  The  proposed 
amendments  to  Rule  6e-2  would 
similarly  authorize  such  deductions 
from  cash  value.  NEVLICO  makes  the 
following  representations  and 
undertakings:  (a)  The  level  of  the 
minimum  death  benefit  guarantee 
charge  is  reasonable  in  relation  to  the 
risks  assumed  by  NEVLICO  under  the 
Policy.  The  methodology  used  to 
support  this  representation  is  based  on 
an  analysis  of  the  pricing  structure  of 
the  Policies,  including  all  charges,  and 
an  analysis  of  the  various  risks, 
including  special  risks  arising  out  of 
Policy  provisions  that  allow 
unscheduled  premium  payments  and,  in 
certain  circumstances,  skipping 
premium  payments.  NEVLICO 
undertakes  to  keep  and  make  available 
to  the  Commission  on  request  the 
documents  or  memoranda  used  to 
support  this  representation;  (b) 
NEVLICO  has  concluded  that:  the 
proceeds  from  the  sales  charges  may  not 
cover  the  expected  costs  of  distribution; 
surplus  arising  from  the  minimum  death 


benefit  guarantee  charge  (among  other 
sources)  may  be  used  to  cover  the 
distribution  costs;  and  there  is  a 
reasonable  likelihood  that  the 
distribution  financing  arrangement  of 
the  Variable  Account  will  benefit  the 
Variable  Account  and  Policy  owners.    . 
NEVLICO  undertakes  to  keep  and  make 
available  to  the  Commission  on  request 
a  memorandum  setting  forth  the  basis  of 
this  representation;  and  (c)  the  Variable 
Account  will  invest  only  in 
management  investment  companies  that 
have  undertaken,  in  the  event  they 
should  adopt  any  plan  under  Rule  12b- 
1  to  finance  distribution  expenses,  to 
have  a  board  of  directors  (or  trustees,  as 
appropriate),  a  majority  of  whom  are  not 
interested  persons  of  NEVLICO, 
formulate  and  approve  such  plan. 

16.  Rule  6e-2(b)(l)  of  the  1940  Act 
makes  the  definition  of  "sales  load"  in 
Rule  6e-2(c)(4)  applicable  to  the  Policy. 
Section  27(a)(1)  of  the  1940  Act 
prohibits  an  issuer  of  periodic  payment 

f>lan  certificates  from  imposing  a  sales 
oad  exceeding  9%  of  the  payments  to 
be  made  on  such  certificates.  Rule  6e- 
2(b)(13)(i)  provides  an  exemption  from 
section  27(a)(1)  to  the  extent  that  sales 
load,  as  defined  in  Rule  6e-2(c)(4).  does 
not  exceed  9%  of  the  payments  to  be 
made  on  the  variable  life  insurance 
policy  during  the  period  equal  to  the 
lesser  of  20  years  or  the  anticipated  life 
expectancy  of  the  insured  based  on  the 
1958  CSO  Table.  Rule  6e-2(c)(4),  in 
defining  sales  load,  contemplates  the 
deduction  of  an  amount  for  the  cost  of 
insurance  based  on  the  1958  CSO  Table 
and  an  assumed  investment  rate 
specified  in  the  policy. 

17.  Applicants  request  exemptions 
from  section  27(a)(1)  of  the  1940  Act 
and  Rules  6e-2  (b)(1),  (b)(13)(i)  and 
(c)(4)  thereunder,  to  the  extent 
necessary  to  permit  cost  of  insurance  to 
be  calculated,  for  purposes  of  testing 
compliance  with  Rule  6e-2,  based  on 
the  1980  CSO  Tables. 

18.  In  establishing  Premium  rates  and 
determining  reserve  liabilities  for  the 
Policies,  NEVLICO  also  uses  the  1980 
CSO  Tables.  Furthermore,  the  mortality 
rates  reflected  in  the  1980  CSO  Tables 
more  nearly  approach  the  mortality 
experience  which  NEVLICO  believes 
will  pertain  to  the  Policy. 

19.  Section  26(a)(1)  and  section 
26(a)(2)  of  the  1940  Act  prohibit 
Applicants  from  selling  the  Policy, 
unless  the  Policy  is  issued  pursuant  to 
a  trust  indenture  or  other  such 
instrument  that  designate  one  or  more 
trustees  or  custodians,  qualified  as 
s{)ecified,  to  have  possession  of  all 
securities  in  which  NEVLICO  and  the 
Variable  Account  invest. 
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Section  27(c)(2)  of  the  1940  Act  could 
be  read  to  prohibit  Applicants  from 
selling  the  Policy  unless  the  proceeds  of 
all  purchase  payments  are  deposited 
with  a  trustee  or  custodian  as  specified. 
Rule  6e-2(b)(13)(iii)  affords  an 
exemption  from  sections  26(a)(1), 
26(a)(2)  and  27(c)(2).  provided  that 
NEVUCO  complies,  to  the  extent 
applicable,  with  all  other  provisions  of 
Section  26  of  the  1940  Act  as  though  it 
were  a  trustee  or  custodian  for  the 
Variable  Account  and  assuming  it  meets 
the  other  requirements  set  forth  in  the 
rule. 

The  holding  of  Fund  shares  by 
NEVUCO  and  the  Variable  Account 
imder  an  open  account  arrangement, 
without  having  possession  of  share 
certificates  and  without  a  trust 
indenture  or  other  such  instrument,  may 
be  deemed  to  be  inconsistent  with  the 
foregoing  provisions. 

20.  Applicants  request  exemptions 
from  sections  26(a)(1),  26(a)(2)  and 
27(c)(2)  of  the  1940  Act  and  Rule  6e- 
2(b)(13)(iii)  thereunder  to  the  extent 
necessary  to  permit  the  holding  of  fund 
shares  by  MEVLICO  and  the  Variable 
Account  under  an  open  account 
arrangement,  without  having  possession 
of  share  certificates  and  without  a  trust 
indenture  or  other  such  instrument. 

21.  Current  industry  practice  calls  for 
unit  investment  trust  separate  accounts, 
such  as  the  Variabfe  Account,  to  hold 
shares  of  underlying  management 
investment  companies  in  uncertificated 
form.  This  practice  is  thought  to 
contribute  to  efficiency  in  the  purchase 
and  sale  of  such  shares  by  separate 
accounts  and  to  bring  about  cost  savings 
generally. 

22.  NEVLICO  represents  that  it  will 
comply  with  all  other  applicable 
provisions  of  section  26  of  the  1940  Act 
as  if  it  were  a  trustee  or  custodian  for 
the  Variable  Account;  will  file  with  the 
insurance  regulatory  authority  of 
Delaware  an  annual  statement  of  its 
financial  condition  in  the  form 
prescribed  by  the  National  Association 
of  Insurance  Commissioners,  which 
most  recent  statement  indicates  that  it 
has  a  combined  capital  and  surplus  of 
not  less  than  $1,000,000;  is  examined 
from  time  to  time  by  the  insurance 
regulatory  authority  of  Delaware  as  to  its 
financial  condition  and  other  affairs; 
and  is  subject  to  supervision  and 
inspection  with  respect  to  its  separate 
account  operations. 

23.  Section  27(e)  of  the  1940  Act  and 
Rules  27e-l  and  6e-2(b)(13)(vii) 
thereunder,  require  a  notice  of  right  of 
withdrawal  and  refund,  on  Form  N-27I- 
1  to  be  provided  to  Policy  owners 
entitled  to  a  refund  of  sales  load  in 


excess  of  the  limits  permitted  by  Rule 
6e-2(b)(13)(v). 

24.  Applicants  request  exemptions 
from  section  27(e)  of  the  1940  Act  and 
Rules  27e-l  and  6e-2(b)(13)(vii) 
thereunder  to  the  extent  necessary  to 
waive  the  requirements  to  provide 
notice  to  Policy  owners  of  any 
withdrawal  and  refund  rights 
contemplated  by  those  provisions. 

25.  In  the  context  of  a  declining 
contingent  deferred  charge  policy  where 
no  excess  sales  load  is  deducted  from 
premiums.  Policy  owners  have  no  right 
to  a  refund  of  any  excess  sales  load  and 
requiring  delivery  of  a  Form  N-27I-1 
could  confuse  Policy  owners  and,  at 
worse,  could  encourage  a  Policy  Owner 
to  surrender  during  the  first  two  Policy 
years  when  it  may  not  be  in  the  owner's 
Dest  interest  to  do  so.  An  owner  of  a 
PoUcy  with  a  declining  deferred  sales 
charge,  unlike  a  front-end  loaded  policy, 
does  not  foreclose  his  or  her 
opportunity,  at  the  end  of  the  first  two 
policy  years,  to  receive  a  refund  of 
monies  spent.  Not  only  has  such  an 
owner  not  paid  any  excess  load,  but  also 
as  the  deferred  charge  declines  over  the 
life  of  the  Policy  he  or  she  may  never 
have  to  pay  it.  Encouraging  a  surrender 
during  the  first  two  Policy  years  could, 
in  the  end,  cost  such  an  owner  more  in 
total  sales  load  (relative  to  total 
premium)  than  he  or  she  would 
otherwise  pay  if  the  policy,  which  is 
designed  as  a  long-term  investment 
vehicle,  were  held  for  the  period 
originally  intended. 

26.  Section  27(a)(3)  of  the  1940  Act 
generally  provides,  with  respect  to 
periodic  payment  plan  certificates,  that 
the  amount  of  sales  load  deducted  from 
any  one  of  the  first  12  monthly 
payments,  or  their  equivalent,  cannot 
exceed  proportionately  the  amount 
deducted  from  any  such  payment,  and 
that  the  amount  deducted  from  any 
subsequent  payment  cannot  exceed 
proportionately  the  amount  deducted 
from  any  subsequent  payment.  Rule  6e- 
2(b)(13)(ii)  grants  an  exemption  from 
section  27(a)(3)  of  the  1940  Act, 
provided  that  the  proportionate  amount 
of  sales  load  deducted  from  any 
payment  during  the  contract  period 
shall  not  exceed  the  proportionate 
amount  deducted  from  any  prior 
payment,  unless  the  increase  is  caused 
by  the  grading  of  cash  value  into 
reserves  or  reductions  in  the  annual  cost 
of  insurance. 

27.  Section  27(a)(3)  of  the  1940  Act 
and  Rule  6e-2(b)(13)(ii)  thereunder 
could  be  interpreted  to  be  inconsistent 
with  any  contingent  deferred  sales 
charge.  Also,  Rule  6e-2  was  adopted  at 
a  time  when  less  flexibility  regarding 
premium  payments  and  other  policy 


features  was  offered  than  subsequently 
has  been  permitted.  Because  of  this. 
Applicants  request  an  exemption  from 
those  provisions,  to  the  extent  necessaiy 
to  permit  deduction  of  the  front-end 
sales  charge  and  deduction  of  the 
contingent  deferred  sales  charge  on 
surrender,  partial  surrender,  face 
amount  reduction  or  lapse  of  a  Policy. 

28.  The  amoimt  of  sales  charge 
deducted  from  premium  payments 
under  the  Policy  is  5.5%.  NEVLICO 
intends  to  waive  the  portion  of  the  sales 
charge  otherwise  deducted  from  each 
scheduled  premium  on  a  Policy  after  the 
fifteenth  Policy  year,  but  not  on 
unscheduled  payments.  The 
continuation  of  this  waiver,  however,  is 
not  contractually  guaranteed,  and 
NEVLICO  may  withdraw  or  modify  the 
waiver  at  any  time.  Thus,  it  is  possible 
that  the  waiver  could  apply  at  some 
times  with  respect  to  a  given  Policy  and 
not  a  subsequent  time  with  respect  to 
the  same  Policy.  It  is  also  possible  after 
the  fifteenth  Policy  year  for  an 
unscheduled  payment  to  be  made, 
subject  to  the  5.5%  front-end  sales  load, 
subsequent  to  a  scheduled  premium  not 
subject  to  the  5.5%  front-end  sales  load, 
with  respect  to  the  same  Policy.  Because 
section  27(a)(3)  of  the  1940  Act  and  rule 
6e-2(b)(13)(iii)  thereunder  appear  to 
prohibit  both  of  those  scenarios. 
Applicants  also  request  an  exemption 
from  those  provisions  to  the  extent 
necessary  to  permit  them  to  waive  the 
sales  cluu^e  deducted  from  scheduled 
premiums  under  the  circumstances 
described  herein. 

29.  Applicants  represent  that  they  do 
not  believe  the  sales  charge  structure 
violates  the  "stair-step"  provisions  of 
the  1940  Act  and  rules  thereunder.  The 
deferred  sales  charge,  if  calculated  as  a 
percentage  of  scheduled  premiums  due 
each  year,  decreases  from  year  to  year. 
The  sales  charge  imposed  against 
unscheduled  payments,  when  analyzed' 
separately  from  the  sales  charge 
imposed  against  scheduled  premiums, 
complies  with  the  "stair-step" 
requirements.  Moreover,  if  NEVLICO 
does  not  waive  the  5.5%  charge  on 
scheduled  premiums  after  the  fifteenth 
Policy  year  (and  thereafter  reinstate  the 
charge),  the  sales  charge  imposed 
against  schedule  premiums,  when 
analyzed  separately  from  the  sales 
charge  imposed  against  unscheduled 
payments,  would  also  comply  with  the 
"stair-step"  requirements.  The 
continuation  of  the  sales  charge  against 
unscheduled  payments  reflects  the  foct 
the  NEVLICO  may  incur  greater 
distribution  costs  in  connection  with 
unscheduled  payments  than  scheduled 
Premiums  after  the  fifteenth  Policy  year 
Applicants  submit  that  the  sales  charge 
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design  of  the  Policy  is  not  unduly 
complicated  and  will  dearly  be  of 
benefit  to  those  for  whom  it  applies. 
Full  disclosure  of  the  sales  diarge 
waiver  will  be  contained  in  the 
prospectus  pertaining  to  the  Policy. 
Moreover,  tne  sales  charges  are  not 
designed  to  generate  more  revenues 
from  later  payments  than  firom  earlier 
payments. 

Applicants'  Conclusioa 

Applicants  submit,  for  all  of  the 
reasons  stated  herein,  and  in  the 
Application,  that  their  requests  for 
exemptions  meet  the  standards  set  out 
in  section  6(c)  and  that  an  order  should, 
therefore,  be  granted. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

MargMVl  H.  McFwiaiKl, 
Deputy  Secretary. 
IFR  Doc  93-1582  Filed  1-22-93;  8:45  am] 

BIUJNOCOOC  WIS-Vt-M 

[Releaee  Na  35— 2S736] 

RHngs  Undar  tha  Public  UtUity  Holding 
Company  Act  of  1935  ("Act") 

January  15. 1993. 

Notice  is  hereby  given  that  the 
following  niing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
applic8tion(s)  and/ or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
February  8,  1993  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549,  and  serve  a 
copy  on  the  relevant  apphcant(s)  and/or 
declarant(s)  at  the  addres$(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application (s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 


New  England  Electric  System,  et  al. 
(70-7765) 

Granite  State  Electric  Company 
("Granite"),  Massachusetts  Electric 
Company,  Narragansett  Energy 
Resources  Company,  The  Narragansett 
Electric  Company,  New  England  Electric 
Transmission  Corporation,  New 
England  Energy  Incorporated.  New 
England  Hydro  Finance  Company.  Inc., 
New  England  Hydro-Transmission 
Electric  Company,  Inc.,  New  England 
Hydro-Transmission  Corporation.  New 
England  Power  Company  and  New 
England  Power  Service  Company 
C'NEPSCO"),  subsidiaries  of  New 
England  Electric  System  ("NEES").  a 
registered  holding  company,  all  of 
Westborough,  Massachusetts,  and  NEES, 
Westborough,  Massachusetts, 
(collectively,  "Applicants")  have  filed  a 
post-effective  amendment  to  their 
application-declaration  under  sections 
6(a),  7,  9(a),  10  and  12(b)  of  the  Act  and 
Rules  42,  43,  45  and  50(a)(5)  thereunder. 

By  orders  dated  September  21, 1990, 
)anuary  7. 1991  and  March  3. 1992 
(HCAR  Nos.  25156,  25238  and  25483. 
respectively),  the  Commission,  among 
other  things,  authorized  the  Applicants, 
through  October  31, 1993.  to  make 
short-term  borrowings  from  the  NEES 
Money  Pool  ("Money  Pool")  and/or 
banks,  including  authority  for  NEPSCO 
to  make  such  borrowings  in  amounts 
not  exceeding  $10  million  outstanding 
at  any  one  time.  In  order  to  fund  certain 
obligations  in  connection  with 
providing  post-retirement  health  care 
and  life  insurance  ("PBOP")  to  its 
retired  employees,  NEPSCO  now 
proposes  to  increase  its  short-term 
borrowing  authority  in  outstanding 
amounts  not  exceeding  $20  million. 

NEPSCO  currently  provides  PBOP  to 
its  retired  employees.  Under  the 
Statement  of  Financial  Accounting 
Standards  No.  106  issued  by  the 
Financial  Accounting  Standards  Board 
in  1990.  beginning  in  1993.  NEPSCO  is 
required  to  account  for  its  PBOP 
expense  on  an  accrual  basis  rather  than 
the  cash  basis  currently  used  by 
NEPSCO.  In  conjunction  with  its 
compliance  with  this  requirement, 
NEPSCO  will  participate  in  and  make 
contributions  to:  (1)  Voluntary 
employee  benefit  association  trusts  to  be 
established  by  Granite  and  (2) 
subaccounts  to  be  established  under  the 
existing  pension  plans,  to  externally 
fund  its  PBOP  obligation  as  permitted 
under  the  tax  code.  NEPSCO  expects  to 
make  the  initial  PBOP  contribution 
prior  to  the  end  of  1992  and  will  make 
periodic  contributions  thereafter. 

The  timing  and  amount  of  these  PBOP 
contributions  will  differ  horn  the  timing 


and  amoimt  of  NEPSCO's  related 
charges  under  its  service  agreements. 
Consequently,  NEPSCO's  current  $10 
million  short-term  borrowing  authority 
is  expected  to  be  inadequate  to  provide 
for  these  periodic  contributions  to  PBOP 
trusts  and  subaccounts  and  its  regular 
short-term  borrowing  needs.  NEPSCO, 
therefore,  requests  authorization  to 
increase  its  short-term  borrowing 
authority  to  an  amount  not  to  exceed 
$20  million  outstanding  at  any  one  time 
through  October  31, 1993,  under  the 
same  terms  and  conditions  as 
previously  authorized. 

New  Orleans  Public  Service  Inc.  (70- 
8089) 

New  Orleans  Public  Service  Inc 
("NOPSI"),  317  Baronne  Street,  New 
Orleans,  Louisiana,  a  public-utility 
subsidiary  company  of  Entergy 
Corporation,  a  registered  holding 
company,  has  filed  a  declaration  under 
sections  9(a),  10  and  12(c)  of  the  Act 
and  rule  42  thereunder. 

NOPSI  intends  to  issue  and  sell  under 
the  exemptive  provisions  of  rule  52. 
from  time  to  time  through  December  31, 
1994,  one  or  more  new  series  of  its 
preferred  stock  having  an  aggregate  par 
value  not  to  exceed  $20  million  ("New 
Preferred  Stock  "). 

The  terms  of  one  or  more  series  of  the 
New  Preferred  Stock  may  include 
provisions  for  mandatory  or  optional 
redemption  at  various  redemption 
prices  and  may  include  various 
restrictions  on  optional  redemption  for 
a  given  number  of  years.  NOPSI  may 
include  provisions  for  a  sinking  fund  for 
any  series  of  New  Preferred  Stock 
designed  to  redeem  annually, 
commencing  a  specified  number  of 
years  after  the  first  day  of  the  calendar 
month  in  which  such  series  is  issued,  at 
the  par  value  per  share  of  such  series 
plus  accumulated  dividends,  a  number 
of  shares  equal  to  a  given  percentage  of 
the  total  number  of  shares  of  such 
series,  and  may  further  provide  for 
NOPSI  having  a  noncumulative  option 
to  redeem  annually  at  such  price  an 
additional  number  of  shares  up  to  a 
given  percentage  of  the  total  number  of 
shares  of  such  series.  The  terms  of  the 
sinking  fund  may  also  permit  NOPSI  to 
purchase  shares  and  credit  these  shares 
against  the  sinking  fund  requirement.  In 
addition,  NOPSI  may  "sink"  New 
Preferred  Stock  in  amounts  equal  to  the 
sinking  fund  option  by  purchasing 
amounts  equal  to  such  annual  option  at 
prices  equal  to  or  less  than  the  optional 
sinking  hind  redemption  price. 

NOPSI  requests  authorization  for  the 
period  during  which  any  shares  of  the 
New  Preferred  Stock  are  outstanding:  (i) 
To  redeem  shares  of  the  New  Preferred 
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Stock  in  accordance  with  any 
mandatory  or  optional  redemption 
provisions  established  at  the  time  of 
initial  issuance  thereof;  and  (ii)  to 
redeem  (or  purchase  in  lieu  of 
redemption)  shares  of  New  Preferred 
Stock  in  accordance  with  the  sinking 
fund  provisions  established  at  the  time 
of  initial  issuance  thereof. 

NOPSI  further  proposes  to  acquire, 
from  time  to  time  prior  to  December  31, 
1994,  certain  of  its  outstanding 
securities,  in  whole  or  in  part,  prior  to 
their  respective  maturities:  (i)  Not  to 
exceed  $135  million  aggregate  principal 
amount  of  one  or  more  series  of  its 
outstanding  first  mortgage  bonds  and/or 
general  and  refunding  mortgage  bonds 
("G&R  Bonds");  and  (ii)  not  to  exceed 
$6.5  million  aggregate  par  value  of  one 
or  more  series  of  its  outstanding 
preferred  stock  (such  first  mortgage 
bonds,  G&R  Bonds  and  preferred  stock, 
collectively,  the  "Outstanding 
Securities"). 

NOPSI  may  choose  to  acquire 
Outstanding  Securities  by  means  of 
tender  offer,  negotiated,  open  market  or 
other  forms  of  purchase  or  otherwise 
(subject  to  any  limitations  or  conditions 
on  acquisition  of  particular  series)  if 
such  means  of  acquisition  are  more 
beneficial  to  NOPSI  than  redemption  at 
the  applicable  redemption  price.  If  any 
Outstanding  Securities  are  acquired  by 
means  of  tender  offer,  NOPSI  may  offier 
to  acquire  specified  amounts  of  a 
particular  series  or  an  entire  series  of 
such  Outstanding  Securities. 

NOPSI  states  that  it  may  use  the 
proceeds  fi-om  the  sale  of  New  Preferred 
Stock,  or  the  sale  of  up  to  $145  miUion 
of  G&R  Bonds  (contemplated  to  be 
issued  and  sold  through  December  31, 
1994  under  rule  52),  together  with  or  as 
an  alternative  to,  other  available  funds, 
to  acquire  Outstanding  Securities. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  93-1721  Filed  1-22-93;  8:45  am] 

BtLUNG  CODE  S010-01-M 


DEPARTMENT  OF  STATE 
[Public  Notice  1755] 

Overseas  Security  Advisory  Councll; 
Closed  Meeting 

The  Department  of  State  announces  a 
meeting  of  the  U.S.  State  Department — 
Overseas  Security  Advisory  Council  on 
Tuesday  and  Wednesday,  February  16- 
17  1993  at  8:30  a.m.  at  the  Hyatt 


Regency,  Coral  Gables,  Florida. 
Pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act  and  5  U.S.C. 
552b(c)  (1)  and  (4),  it  has  been 
determined  the  meeting  will  be  closed 
to  the  public.  Matters  relative  to 
classified  national  security  information 
as  well  as  privileged  commercial 
information  will  be  discussed.  The 
agenda  calls  for  the  discussion  of 
classified  and  corporate  proprietary/ 
security  information  as  well  as  private 
sector  physical  and  procedural  security 
policies  and  protective  programs  at 
sensitive  U.S.  Government  and  private 
sector  locations  overseas. 

For  more  information  contact  Patricia 
Richards,  Overseas  Security  Advisory 
Council,  Department  of  State, 
Washington,  IX:  20522-1003,  phone: 
703/204-6210. 

Dated:  lanuary  11, 1993. 
Qark  Dittmer, 

Director  of  the  Diplomatic  Security  Service. 
IFR  Doc.  93-1700  Filed  1-22-93;  8:45  am) 
BttJJNO  CODE  4710-24-M 


Bureau  of  International 
Communications  and  Information 
Policy 

[Public  Notice  1757] 

Preparatory  Meeting  for  U.S. 
Participation  in  International 
Telecommunication  Union  Regional 
Development  Conference  for  Asia  and 
the  Pacific  (AS-ROC);  Notice  of 
Meeting 

The  Department  of  State/CIP  and  the 
Department  of  Commerce/NTIA 
announce  that  the  initial  meeting  of  the 
Working  Group  to  prepare  for  U.S. 
participation  in  the  International 
Telecommunication  Union  (ITU) 
Development  Conference  for  Asia  and 
the  Pacific  (AS-RDC)  will  be  held  on 
Tuesday,  February  2, 1993  from  1:30 
p.m.  to  3  p.m.  in  room  3519, 
Department  of  State,  2201  "C"  Street. 
NW.,  Washington.  DC  20520. 

The  ITU  AS-RDC  is  scheduled  for 
May  10-15, 1993  in  Singapore.  The  U.S. 
will  be  preparing  proposals  addressing 
the  principal  topics  for  consideration  in 
the  following  Conference  structure: 
Committee  A — Role  of 
telecommunications,  policy  and 
development  strategies.  Investment 
considerations,  financial  strategies, 
and  international  cooperation. 
Committee  B — ^Networks  and  services, 
development  of  telecommunications 
in  rural  areas. 
Committee  C — Organization  and 
management,  human  resources 


management  and  development 
International  and  regional 
cooperation. 

The  purpose  of  this  initial  meeting 
will  be  to  review  the  Conference  agenda 
and  to  establish  a  process  for  preparing 
U.S.  positions. 

Mr.  Richard  Q  Beaird,  Senior  Deputy 
Coordinator,  Bureau  of  International 
Communications  and  Information 
PoUcy,  U.S.  Department  of  State,  and 
Ms.  Jean  Prewitt,  Associate 
Administrator,  National 
Telecommunications  and  Information 
Administration,  U.S.  Department  of 
Commerce,  will  chair  the  meeting. 

Members  of  the  general  public  may 
attend  the  meeting  and  participate  in 
the  Working  Group,  subject  to  the 
instructions  of  the  Chairpersons. 
Admittance  of  public  members  will  be 
limited  to  the  seating  available.  In  that 
regard,  entrance  to  the  Department  of 
State  building  is  controlled,  and 
individual  passes  are  required  for  each 
attendee.  Entry  will  be  facilitated  if 
arrangements  are  made  in  advance  of 
the  meeting. 

Prior  to  the  meeting,  persons  who 
plan  to  attend  should  so  advise  the 
office  of  Mr.  D.  Clark  Norton.  CIP,  room 
5310,  Department  of  State,  Washington. 
DC  20520;  telephone  (202)  647-5220. 
FAX  (202)  647-0158.  They  must 
provide  their  name,  title,  company 
name,  social  security  number,  and  date 
of  birth.  All  attendees  must  use  the  "C" 
Street  entrance  to  the  building. 

Dated:  January  15, 1993. 
D.  Qark  Norton, 

Senior  Counselor.  Bureau  of  International 
Communications  and  Information  Policy. 
IFR  Doc.  93-1558  Filed  1-22-93;  8:45  am) 

BILUNO  CODC  4710-46-M 


Office  of  the  Historian 
[Public  Notice  1756] 

Advisory  Committee  on  Historical 
Diplomatic  Documentation;  Notice  of 
Meeting 

The  Advisory  Committee  on 
Historical  Diplomatic  Documentation 
will  meet  February  18-19, 1993,  at  9:30 
a.m.  in  the  Department  of  State. 

The  Committee  will  meet  in  open 
session  from  9:30  a.m.  on  the  morning 
of  Thursday,  February  18, 1993,  until 
noon  of  that  day,  in  room  1207,  Main 
State.  The  remainder  of  the  Committee's 
sessions,  until  the  end  of  this  session  on 
Friday,  February  19,  at  4  p.m.,  will  be 
closed  to  the  public  in  accordance  with 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463).  It  has 
been  determined  that  discussions 
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during  these  portions  of  the  meeting 
will  involve  consideration  of  matters 
not  subject  to  public  disclosure  under  5 
U.S.C.  552b(c)(l).  and  that  the  public 
interest  requires  that  such  activities  will 
be  withheld  from  disclosure. 

Questions  concerning  the  meeting 
should  be  directed  to  William  Z.  Slany, 
Executive  Secretary,  Advisory 
Committee  on  Historical  Diplomatic 
Documentation,  Department  of  State, 
Office  of  the  Historian,  Washington,  DC, 
20520.  telephone  (202)  663-1123. 

Dated:  January  15, 1993. 
WilliuB  Z.  SUny. 
Executive  Secretary. 
IFR  Doc  93-1563  Filed  1-22-03;  8:45  ami 

BNJJNO  COM  «7ie-11-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Form*  Submitted  for  OMB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
l\S.C.  chapter  35).  the  Raiht)ad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  lo  the  Office  of 
Management  and  Budget  for  review  and 
approval. 
SUMMARY  OF  PROPOSALS): 

(1)  Collection  titye:  Certification  of 
ReUnquishment  of  Rights 

(2)  Forw(s)  submitted:  G-88 

(3)  OMB  Number:  3220-0016 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  years  from  date  of 
OMB  approval 

(5)  Type  of  request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection  without  any 
change  in  the  substance  or  in  the 
method  of  collection 

(6)  Frequency  of  response:  On  occasion 

(7)  Bespondents:  Individuals  or 
households 

(8)  Estimated  annual  number  of 
respondents:  3,600 

(9)  Total  annual  responses:  3,600 

(10)  Average  time  per  response:  .1  hour 

(11)  Total  annual  reporting  hours:  360 

(12)  Collection  description:  Under 
section  2(e)(2)  of  the  Railroad 
Retirement  Act,  the  Railroad 
Retirement  Board  must  have  evidence 
that  an  applicant  for  an  age  and 
service,  spouse,  or  divorced  spouse 
annuity  has  rehnquished  rights  to 
return  to  the  service  of  a  railroad 
employer.  The  collection  provides  the 
means  for  obtaining  this  evidence. 

AOOmONAL  INFORMATION  OR  COMMENTS: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Dennis 
Eagan,  the  agency  clearance  officer 


(312-751-4693).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board,  844  N.  Rush  Street, 
Chicago,  IlUnois  60611-2092  and  the 
OMB  reviewer,  Laura  Oliven  (202-395- 
7316),  Office  of  Management  and 
Budget,  room  3002,  New  Executive 
Office  Building.  Washington,  DC  20503. 
Dennis  Eagan, 
Qearance  Officer. 
IFR  Doc.  93-1699  Filed  1-22-93;  8:45  am] 

BIUJNG  COOE  7M»-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

night  Service  Station  at  Miles  aty.  MT; 
Notice  of  Closing 

Notice  is  hereby  given  that  on  or 
about  March  3. 1993.  the  flight  service 
station  at  Miles  City.  Montana,  will  be 
closed.  Services  to  the  aviation  public 
formerly  provided  by  this  facility  will 
be  provided  by  the  automated  flight 
service  station  in  Great  Falls,  Montana. 
This  information  will  be  reflected  in  the 
FAA  Organization  Statement  the  next 
time  it  is  issued.  Sec.  313(a)  of  Federal 
Aviation  Act  of  1958,  as  amended,  72 
Stat.  752;  49  U.S.C.  App.  1354(a). 

Issued  in  Seattle,  Washington,  on  January 
26. 1993. 

Frederick  M.  Isaac, 

Pegional  Administrator,  Northwest  Mountain 
Region. 
IFR  Doc.  93-1669  Filed  1-22-93;  8:45  am] 

MUJNQ  COOe  4910-13-M 


Federal  Highway  Administration 

Environmental  Impact  Statement: 
Schenectady  County,  New  York 

AGENCY:  Federal  Highway 

Administration  (FHWA),  New  York 

State  Department  of  Transportation 

(NYSDOT). 

ACTION:  Notice  of  Intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  bridge/highway 
project  in  Schenectady  County,  New 
York. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Harold  J.  Brown,  Division 
Administrator,  Federal  Highway 
Administration,  New  York  Division,  Leo 
W.  O'Brien  Federal  Building,  9th  Floor, 
Clinton  Avenue  and  North  Pearl  Street, 
Albany,  New  York  12207,  Telephone: 
(518)  472-3616  or  Richard  A.  Maitino, 
Regional  Director.  New  York  State 


Department  of  Transportation,  Region 
One,  84  Holland  Avenue,  Albany,  New 
York  12208.  Telephone:  (518)  474-6178. 

SUPPLEMENTARY  INFORMATION:  The 

FHWA,  in  cooperation  with  the  New 
York  State  Department  of 
Transportation  (NYSDOT)  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  on  a  proposal  to  provide  a 
Mohawk  River  crossing  immediately 
west  of  the  City  of  Schenectady  in 
Schenectady  County.  The  proposed 
project  involves  the  construction  of  a 
new  bridge  that  will  span  the  Mohawk 
River  to  connect  NY  Route  5  in  the 
Town  of  Glenville  will  the  New  York 
State  Thruway/Interstate  Route  890/NY 
Route  5S  Interchange  in  the  Town  of 
Rotterdam.  This  project  is  considered 
necessary  to  alleviate  existing  traffic 
capacity  deficiencies  and  to  facilitate 
economic  growth. 

In  addition  to  the  do-nothing 
alternative,  alternatives  under 
consideration  address  the  following 
options:  (1)  Bridge  orientation;  (2) 
number  of  lanes;  (3)  at  grade  or  grade 
separated  intersection  with  Route  5. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  interest  in  this  proposal.  Also 
planned  are  early  coordination  and 
exchanges  of  information  with  public 
and  private  agencies  through  public 
information  meetings,  direct  requests  to 
other  agencies  to  become  cooperating 
agencies,  and  early  notification  and 
solicitation  with  entities  affected  by  the 
proposed  action  through  the 
clearinghouse  process.  In  addition,  a 
public  hearing  will  be  held.  Public 
notice  will  be  given  of  the  time  and 
place  of  the  meetings  and  hearing.  The 
draft  EIS  will  be  available  for  public  and 
agency  review  and  comments.  No 
formal  scoping  meeting  is  planned  at 
this  time. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  NYSDOT  or  FHWA  at 
the  address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Number  20.205,  Highway  Research,  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  program  and  activities  apply  to  this 
program.) 
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Issued  on:  January  12. 1993. 
Hanud ).  Brown, 

Division  Admiaistrator,  Federal  Highway 
Administration,  Albany,  New  York. 
|FR  Doc  93-1701  Filed  1-22-93;  8:45  ainj 

WLUNQ  CODE  4M0-21-M 

EnvironnrMntel  Impact  Statament: 
Waatmoretand  County,  Pannaylvania 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACnON:  Change  from  Environmental 
Impact  Statement  to  Environmental 
Assessment. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  pubhc  that  an 
environmental  assessment  will  be 
prepared  instead  of  an  environmental 
impact  statement  for  a  proposed  project 
in  Westmoreland  County,  Pennsylvania. 
FOR  FURTHER  INFORMATK>N  CONTACT:  John 
A.  Gemer,  District  Engineer,  Federal 
Highway  Administration,  228  Walnut 
Street,  P.O.  Box  1086,  Harrisburg, 
Pennsylvania  17108-1086,  Telephone 
(717)  782-3411 ,  or  William  L. 
Beaumariage,  P.E.,  District  Engineer, 
Pennsylvania  Department  of 
Transportation,  P.O.  Box  459,  North 
Gallatin  Avenue  Extension,  Uniontown. 
Pennsylvania  15401.  Telephone  (412) 
439-7315. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Pennsylvania  I>epartment  of 
Transportation  (PADOT),  will  prepece 
an  Environmental  Assessment  (EA) 
instead  of  an  Environmental  Impact 
Statement  (EIS)  on  a  proposal  to 
improve  traffic  safety  on  Traffic  Route 
981,  State  Route  1040,  and  State  Route 
1069  in  Bell  Township.  A  Notice  of 
Intent  to  prepare  an  EIS  for  the  project 
was  published  in  the  Federal  Register 
on  September  16, 1985.  Preliminary 
environmental  and  engineering  studies 
have  shown  that  the  proposed  project 
will  have  no  significant  impacts,  and  an 
EA  will  be  prepared  accordingly.  The 
proposed  project  is  approximately  1.7  to 
2.5  miles  in  length  and  consists  of  a  2- 
lane  relocation  of  Traffic  Route  981. 
State  Route  1040,  and  State  Route  1069 
around  the  communities  of  Salina  and 
Tinsmill.  The  project  begins  just  west  of 
Salina  near  the  intersection  of  Traffic 
Route  819  and  State  Route  1040  and 
extends  to  the  east,  ending  at  the 
intersecticMi  of  Traffic  Route  981  and 
Traffic  Route  156. 

Three  build  alternatives  will  be 
evaluated  in  the  EA  for  the  project.  Two 
build  alternatives  would  be  south  of 
Sahna  and  north  of  Tinsmill.  The  third 
build  alternative  would  be  south  of 
Tinsmill.  All  three  build  alternatives 


would  involve  relocation  of  the  existing 
highways  (Traffic  Route  961,  State 
Route  1040,  and  State  Route  1069).  A 
Do-Nothing  alternative  will  also  be 
considered.  For  each  alternative  under 
study,  the  following  areas  will  be 
investigated:  traffic,  preliminary  design 
and  cost,  air,  noise,  socioeconomics  and 
land  use,  historic  and  archaeological 
resources,  water  resources,  floodplaios. 
stream  modifications,  wetlands, 
vegetation  and  wildlife,  prime  or  unique 
agricultural  lands,  energy,  visual 
impacts,  construction  impacts,  and 
mineral  resources.  A  Plan  of  Study 
(POS)  and  the  opportunity  for  a  Scoping 
Field  View  was  sent  to  the  appropriate 
federal,  state,  and  local  agencies  in 
September  1985.  Public  meetings  for  the 
project  were  held  in  October  1985, 
February  1989,  and  December  1992.  The 
EA  for  the  project  will  be  made 
available  for  agency  and  public  review 
and  comment  prior  to  a  public  hearing. 
EA  availability  will  be  advertised  in  3 
local  newspapers,  and  the  EA  will  be 
available  at  the  Bell  Township 
Municipal  Building  in  the  project  area. 
The  EA  will  be  circulated  in  the  winter 
of  1993.  Based  on  the  impacts  of  the 
alternatives  under  study,  this  project  is 
likely  to  result  in  a  Finding  of  No 
Significant  Impact. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  the 
proposed  action  should  be  directed  to 
the  FHWA  or  PADOT  at  the  addresses 
noted  above. 

(Catalog  of  Federal  Document  Assistance 
Number  20.205,  Highway  Research. 
Planning,  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Manuel  Marks, 

Division  Administrator,  Harrisburg. 

Pennsylvania. 

IFR  Doc.  93-1703  Filed  1-22-93;  8:45  am] 
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National  Highway  Traffic  Safety 
Administration 

[Docket  rto.  92-53;  Notice  2] 

Determination  That  Nonconforming 
1991  BMW  730i  Passenger  Cars  Are 
Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACnON:  Notice  of  determination  by 
NHTSA  that  noQConforming  1991  BMW 


730i  passenger  cars  are  eligible  far 
importation. 

SUMMARY:  This  notice  aiuiounces  the 
detennination  by  NHTSA  that  1991 
BMW  730i  passenger  cars  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  they  are 
substantially  similar  to  a  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States  and 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards 
(the  1991  BMW  735il,  and  they  are 
capable  of  being  readily  modified  to 
conform  to  the  standards. 
DATES:  The  determination  is  effective  as 
of  the  date  of  its  publication  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Bayler,  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  106(c)(3)(A)(i)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C. 
1397(c)(3)(A)(i),  a  motor  vehicle  that 
was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  on  and 
after  January  31,  1990,  unless  NHTSA 
has  determined  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  section  114  of  the  Act, 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
.  compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  determinations 
may  be  submitted  by  either 
manufacturers  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  publishes  notice  in  the 
Federal  Register  of  each  petition  that  it 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  is 
eligible  for  importation.  The  agency 
then  publishes  this  determination  in  the 
Federal  Register. 

Champagne  Imports  Inc.  of  Lansdale, 
Pennsylvania  (Registered  Importer  No. 
R-90-009)  petitioned  NHTSA  to 
determine  whether  1991  BMW  730i 
passenger  cars  are  eligible  for 


6048 


Federal  Register  /  Vol.  58.  No.  14  /  Monday.  January  25.  1993  /  Notices 


importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  October  7. 1992  (57  FR  46237)  to 
afford  an  opportunity  for  public 
comment.  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition.  No  conunents  were  received  in 
response  to  the  notice.  Based  on  its 
review  of  the  information  submitted  by 
the  petitioner,  NHTSA  has  determined 
to  grant  the  petition. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  determination  must 
indicate  on  the  form  HS-7 
accompanying  entry  the  appropriate 
vehicle  eligibility  number  indicating 
that  the  vehicle  is  eligible  for  entry.  VSP 
#24  is  the  vehicle  eligibility  number 
assigned  to  vehicles  admissible  under 
this  notice  of  final  determination. 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  determines 
that  a  1991  BMW  730i  is  substantially 
similar  to  a  1991  BMW  735i  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  section  114  of  the  National  Traffic 
and  Motor  Vehicle  Safety  Act,  and  that 
the  1991  BMW  730i  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Authority:  15  U.S.C  1397(c)(3KA)(i)(I)  and 
(C)(ii):  49  CFR  593.8:  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on  January  15, 1993. 
William  A.  Boehly, 

Associate  Administrator  for  Enforcemen  t. 
IFR  Doc  93-1610  Filed  1-22-93,  8:45  am] 
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Uniform  Emergency  Medical  Services 
(EMS)  Pra-Hospital  Data  Conference 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Notice  of  Uniform  EMS  Pre- 
Hospital  Data  Conference. 

SUMMARY:  This  notice  annoimces  a 
forthcoming  conference  to  promote 
development  of  a  national  consensus 
regarding  EMS  pre-hospital  data, 
including  core  and  supplemental 
elements,  and  their  definitions  and 
related  issues.  This  notice  is  to  advise 
interested  organizations  and  individuals 
of  the  procedure  to  be  followed  to 
attend  the  conference. 
DATES:  Uniform  EMS  Prehospital  Data 
Conference,  August  16-18, 1993,  Ritz 
Carhon,  Pentagon  Qty,  Arlington, 


Virginia.  Further  details  on  Conference 
arrangements  and  agenda  to  be  provided 
by  letter. 

FOR  RIRTHER  INFORMATION  CONTACT: 
Monica  Gray;  Project  Manager,  NHTSA 
Contract  DTNH22-92-C-05314;  Bright 
Associates,  Inc.;  4600  Duke  Street,  suite 
420;  Alexandria,  Virginia  22304;  Phone 
(703) 823-6522. 

SUPPLEMENTARY  INFORMATION:  The 
National  Highway  Traffic  Safety 
Administration  (NHTSA),  in 
consultation  with  other  interested 
Federal  agencies  and  non-govemmental 
interest  groups,  will  convene  a  Uniform 
EMS  Pre-hospital  Data  Conference  on 
August  16-18, 1993  at  the  Ritz  Carhon 
Hotel  in  Arlington.  Virginia. 

The  primary  objective  of  the 
Conference  is  to  reach  consensus  on  the 
identification  and  definition  of  core  and 
supplemental  data  elements  obtained 
during  pre-hospital  EMS  operations.  In 
addition,  the  Ckinference  will  develop 
consensus  on  several  other  issues 
related  to  the  collection,  management, 
and  use  of  pre-hospital  EMS  data. 

EMS  pre-hospital  data  is  necessary  for 
the  effective  management  of  EMS 
ambulance  services.  This  data  is  also 
used  for  patient  assessment  and  for 
determining  the  need  for  and  short  term 
effects  of  treatments  applied  to  restore 
vital  functions  and  to  arrest  the  progress 
of  trauma  preparatory  to  transportation 
to  definitive  medical  care.  In  addition, 
the  data  has  applications  for  initial 
hospital  assessment  and  treatment  of  all 
types  of  emergency  medical  patients. 
When  linked  with  other  prehospital 
data  on  the  incidence  of  medical 
emergencies,  and  with  clinical  data  on 
medical  treatment,  and  outcome,  such 
data  is  also  valuable  for  research, 
epidemiological  studies,  and 
development  of  prevention  programs  for 
trauma  and  other  medical  emergencies 
from  all  causes.  Effective  utilization  of 
data  obtained  during  pre-hospital  EMS 
operations  requires  consensus  on  the 
definition  of  the  data. 

The  Conference  will  focus  on 
developing  consensus  on  the 
identification  of  a  set  of  core  and 
supplemental  data  elements  and  criteria 
for  addition  of  new  data  elements  to  the 
data  set. 

To  facilitate  the  above  objective,  the 
Conference  will  be  administered  in 
accordance  with  "Guidelines  for  the 
Selection  and  Management  of 
Consensus  Development  Conferences" 
developed  by  the  Office  of  Medical 
Applications  of  Research  of  the  National 
Institutes  of  Health. 

The  purpose  of  this  notice  is  to  invite 
all  organizations,  agencies,  interest 
groups,  and  individuals  who  wish  to 


f)articipate  in  the  Conference  to  send  a 
etter  request  or  to  telephone  for  further 
information  and  Conference  Registration 
material  to:  Monica  Gray:  EMS-MIS 
Project  Manager,  Bright  Associates,  Inc.; 
4600  Duke  Street,  suite  420;  Alexandria, 
Virginia  22304;  Telephone  Number 
(703) 823-«522. 

Participants  in  the  Conference  must 
be  pre-registered  in  order  to  allow  time 
for  forwarding,  and  review  of  issue 
papers,  and  preparation  for  the 
Conference.  Participants  are  expected  to 
pay  for  their  own  travel  and  lodging  and 
to  make  their  own  reservations  at  the 
Conference  hotel.  Provisions  have  been 
made  and  special  hotel  rates  have  been 
negotiated  to  accommodate  all 
participants  at  the  Conference  hotel. 
There  will  be  a  prepaid  registration  fee 
of  $150.00  for  the  Conference.  The  fee 
includes  continental  breakfast  on  all 
three  days  of  the  conference,  working 
lunches  on  two  days  of  the  Conference 
and  other  Conference  amenities. 

More  information  on  the  Conference 
and  registration  material  will  be 
supplied  by  the  end  of  February  1993  to 
all  interested  parties  by  Bright 
Associates  Inc.  with  whom  NHTSA  has 
contracted  for  assistance  on  this 
Conference. 

The  number  of  Ci)nference 
participants  will  be  limited  to  the  first 
250  paid  Conference  Registrants. 

Following  receipt  of  completed 
registration  forms  and  fee  payment,  an 
invitation  will  be  sent  to  each  registered 
participant  together  with  detailed 
information  on  the  Conference  Agenda 
and  issue  papers  for  review  and 
evaluation  from  Conference 
participation. 

Issued  on:  January  19, 1993. 
Michael  B.  Brownke, 

Associate  Administrator  for  Traffic  Safety 

Programs,  National  Highway  Traffic  Safety 

Administration. 

IFR  Doc.  93-1673  Filed  1-22-93;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

January  15, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
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addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0987. 

Regulation  ID  Number:  LR-168-86 
NPRM,  LR-129-86  TEMP,  Notice  88- 
92, 1988-2  QC.  414. 

Type  of  Review:  Extension. 

Title:  Capitalization  and  Inclusion  in 
Inventory  Costs  of  Certain  Expenses. 

Description:  This  reporting  requirement 
is  necessarj'  to  determine  whether 
taxpayers  comply  with  the  cost 
allocation  rules  of  section  263A  and 
with  the  requirements  for  changing 
their  methods  of  accounting.  The 
information  will  be  used  to  verify 
taxpayer's  changes  in  methods  of 
accounting. 

Respondents:  Farms,  Businesses  or 
other>profit.  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents/ 
Record  keepers:  10,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  11  hours. 

Frequency  of  Response:  Other  (In  the 
year  of  change). 

Estimated  Total  Reporting  Burden: 
110,000  hours. 

Clearance  Officer:  Garrick  Shear,  (202) 
622-3869.  Internal  Revenue  Service, 
room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OAffl  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  HoUond, 

Departmental  Beports  Management  Officer. 

IFR  Doc.  93-1591  Filed  1-22-93;  8:45  am) 
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Public  biformation  Collection 
Requirements  Submitted  to  OMB  for 
Review 

lanuary  14, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 


1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Special  Request:  On  January  14, 1993. 
the  Department  of  the  Treasury 
requested  a  less  than  60-day  review  of 
the  information  collection  listed  below 
in  order  to  meet  a  January  19, 1993 
deadline.  All  public  comments  must  be 
received  by  close  of  business  January 
18, 1993. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number:  New 

Form  Number:  None 

Type  of  Review:  New  collection 

Title:  Knowledge  and  Attitudes  Survey 
for  the  Gang  Resistance  Education  and 
Training  G.R.E.A.T.  Program 

Description:  Student  survey  to  assist  in 
the  assessment  of  a  program  designed 
to  educate  middle  school  students  on 
the  dangers  of  joining  street  gangs. 
The  program  is  in  the  Phoenix, 
Arizona  and  Albuquerque,  New 
Mexico  areas.  The  survey  will  also  be 
conducted  in  Austin.  Texas. 

Respondents:  Individuals  or  households 

Estimated  Number  of  Respondents: 
2,205 

Estimated  Burden  Hours  Per 
Respondent:  1  hour.  45  minutes 

Frequency  of  Response.  Other:  Arizona 
and  New  Mexico,  2  times;  Austin.  1 
time 

Estimated  Total  Reporting  Burden: 
7,009  hours 

Clearance  Officer:  Robert  N.  Hogarth 
(202)  927-8930.  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  room  3200, 
650  Massachusetts  Avenue  NW., 
Washington,  DC  20226. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880.  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 

IFR  Doc.  93-1593  Filed  1-22-93;  8:45  am| 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

January  15, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement (s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addrevSsed  to  the  OMB  reviewer  listed 


and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0190 

Form  Number:  IRS  Form  4876-A 

Type  of  Review:  Extension 

Title:  Election  to  be  Treated  as  an 
Interest  Charge  DISC 

Description:  A  domestic  corporation  and 
its  shareholders  must  elect  to  be  an 
interest  charge  domestic  international 
sales  corporation  (IC-DISC).  Form 
4876-A  is  used  to  make  the  election. 
IRS  uses  the  information  to  determine 
if  the  corporation  quaUfies  to  be  an 
IC-DISC 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,000 

Estimated  Burden  Hours  Per 
Respon  dent/Recordkeeper. 
Recordkeeping — 4  hours,  4  minutes 
Learning  aoout  the  law  or  the  form — 

1  hour,  5  minutes 
Preparing  and  sending  the  form  to  the 
IRS — 1  hour,  13  minutes 

Frequency  of  Response:  Other  (one-time 
selection) 

Estimated  Total  Reporting  Burden: 
6,360  hours 

OMB  Number:  1545-0814 

Regulation  ID  Number:  EE-44-78  Final 

Type  of  Review:  Extension 

Title:  Cooperative  Hospital  Service 
Organizations 

Description:  This  regulation  establishes 
the  rules  for  cooperative  hospital 
service  organizations  which  seek  tax- 
exempt  status  under  section  501(e)  of 
the  Internal  Revenue  Code.  Such  an 
organization  must  keep  records  in 
order  to  show  its  cooperative  nature 
and  to  establish  compliance  with 
other  requirements  in  section  501(c). 

Respondents:  Non-profit  institutions 

Estimated  Number  of  Recordkeepers:  1 

Estimated  Burden  Hours  Per 
Recordkeeper:  1  hour 

Frequency  of  Response:  Other 

Estimated  Total  Reporting  Burden:  1 
hour 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571,  1111  Constitution 
Avenue,  NW.,  Washington.  DC  20224. 

OMB  Reviewer.  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Uis  K.  Holland. 

Departmental  Reports  Maaagement  Officer 

[FR  Doc  93-1733  Filed  1-22-93;  8:45  un| 
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Public  Infonnation  Collection 
Requirements  Submitted  to  0MB  for 
Review 

January  15. 1993. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
infonnation  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperworlc  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission  (s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue.  NW., 
Washington.  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number:  1512-0141 

Fonn  Number  ATF  F  2635  (5620.8) 

Type  of  Review:  Extension 

Title:  Claim — Alcohol.  Tobacco  and 

Firearms  Taxes 
Description:  ATF  F  2635  (5620.8) 
Bespondents:  Individuals  or 

households,  Businesses  or  other  for- 

Erofit.  Non-profit  institutions,  Small 
usinesses  or  organizations 
Estimated  Number  of  Respondents: 

10,000 
Estimated  Burden  Hours  Per 

Respondent:  1  hour 
Frequency  of  Response:  On  occasion. 

Monthly.  Quarterly 
Estimated  Total  Reporting  Burden: 

10,000  hours 

OMB  Number:  1512-0195 

Form  Number:  ATF  F  5110.25 

Type  of  Review:  Extension 

Title:  Application  for  Operating  Permit 
Under  26  U.S.C.  5171(d) 

Description:  ATF  F  5110.25  is 
completed  by  proprietors  of  distilled 
spirits  plants  who  engage  in  certain 
specified  types  of  activities.  ATF 
regional  officer  personnel  use  the 
information  on  the  form  to  identify 
the  applicant,  the  location  of  the 
business  and  the  types  of  activities  to 
be  conducted. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents:  80 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden:  20 
hours 

OMB  Number:  1512-0386 

Form  Number:  ATF  REC  7570/1 

Type  of  Review:  Extension 

Title:  Records  of  Acquisition  and 
Disposition — Registered  Importers  of 


Arms,  Ammunition  and  Implements 
of  War  on  the  U.S.  Munitions  Import 
List 

Description:  These  records  of  items  that 
are  listed  on  the  U.S.  Munitions  List 
are  used  to  account  for  the  items  by 
the  Registered  Import  and  this  Bureau 
in  investigation  to  insure  compliance 
with  the  Federal  Law. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents:  50 

Estimated  Burden  Hours  Per 
Recordkeeper:  5  hours 

Frequency  of  Response:  Other 

Estimated  Total  Reporting  Burden:  250 
hours 

Clearance  Officer:  Robert  N.  Hogarth 
(202)  927-8930.  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  room  3200. 
650  Massachusetts  Avenue.  NW.. 
Washington.  DC  20226. 

OMB  i?ev/ewer;  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building.  Washington,  DC 
20503. 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 

IFR  Doc.  93-1734  Filed  1-22-93;  8:45  ami 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

January  14, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperworic  Reduction  Act  of  1980, 
Public  Law  9&-511.  Copies  of  the 
submission{s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20220. 

Financial  Management  Service 

OMB  Number:  1510-0007. 

Form  Number:  SF  1 1 99 A. 

Type  of  Review:  Extension. 

Title:  Direct  Deposit  Form. 

Description:  The  Direct  Deposit  Sign-Up 
Form  is  used  by  recipients  to 
authorize  the  deposit  of  Federal 
payments  into  their  accounts  at 
financial  institutions.  This 
information  is  used  to  route  the  Direct 
Deposit  payment  to  the  correct 
account  at  the  correct  financial 
institution.  It  identifies  persons  who 
have  processed  the  form. 


Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit.  Federal  agencies  or  employees. 
Non-profit  institutions 

Estimated  Number  of  Respondents: 
3.850.000 

Estimated  Burden  Hours  Per  Response: 
10  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden: 
654,500  hours 

Clearance  Officer:  Jacqueline  R.  Perry. 
(301)  344-8577.  Financial 
Management  Service,  3361-L  75th 
Avenue,  Landover.  MD  20785. 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Loia  K.  Holland. 

Departmental  Reports  Management  Officer. 

IFR  Doc.  93-1595  Filed  1-22-93;  8:45  am) 
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Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

January  15, 1993 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  New 

Form  Number:  None 

Type  of  Review:  New  collection 

Title:  Leadership  Effectiveness  Analysis 

Description:  The  data  collected  from 

this  form  is  used  by  the  executive 

panels  responsible  for  screening 

internal  and  external  applicants  for 

the  SES  Candidate  Development 

Program. 
Respondents:  Individuals  or 

households.  Federal  agencies  or 

employees 
Estimated  Number  of  Respondents: 

2.100 
Estimated  Burden  Hours  Per 

Respondent:  45  minutes 
Frequency  of  Response:  Annually 
Estimated  Total  Reporting  Burden: 

1,575  hours. 
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OMB  Number:  New 

Form  Number:  None 

Type  of  Review:  New  collection 

Title:  ^elf-Assessment — SES  Candidate 

Development  Program 
Description:  The  data  collected  from 

this  form  is  used  by  the  executive 

panels  responsible  for  screening 

internal  and  external  applicants  for 

the  SES  Candidate  Development 

Program. 
Respondents:  Individuals  or 

households.  Federal  agencies  or 

employees 
Estimated  Number  of  Respondents:  300 
Estimated  Burden  Hours  Per 

Respoixdent:  4  hours 
Frequency  of  Response:  Annually 
Estimated  Total  Reporting  Burden: 

1,200  hours. 
OMB  Number:  New 
Form  Number:  None 
Type  of  Review:  New  collection 
Title:  Supervisor  Assessment— ^ES 

Candidate  Development  Program 
Description:  The  data  collected  from 

this  form  is  used  by  the  executive 

panels  responsible  for  screening 

internal  and  external  applicants  for 

the  SES  Candidate  Development 

Program. 
Respondents:  Individuals  or 

households.  Federal  agencies  or 

employees 
Estimated  Number  of  Respondents:  300 
Estimated  Burden  Hours  Fer 

Respondent:  5  hours 
Frequency  of  Response:  Annually 
Estimated  Total  Reporting  Burden: 

1,500  hours. 


Clearance  Officer:  Garrick  Shear,  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution 
Avenue,  NW..  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  HoUand. 

Departmental  Reports  Management  Officer. 

(FR  Doc.  93-1592  Filed  1-22-93;  8:45  ami 
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Public  Information  Coiiection 
Requirements  Submitted  to  OMB  for 
Review 

January  14, 1993 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-1141 


Notice  Number:  Notice  89-102 
Type  of  Review:  Extension 

Title:  Treatment  of  Acquisition  of 
Certain  Financial  Institutions;  Tax 
Consequences  of  Federal  Financial 
Assistance. 

Description:  Section  597  of  the  Internal 
Revenue  Code  provides  that  the 
Secretary  shall  provide  guidance 
concerning  the  tax  of  Federal 
financial  assistance  received  by 
qualifying  institutions.  These 
institutions  may  defer  payment  of 
Federal  income  tax  attributable  to  the 
assistance.  Required  information 
identifies  deferred  tax  liabilities. 

Respondents:  Businesses  or  other-profit 

Estimated  Number  of  Respondents:  250 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes 

Frequence  of  Response:  Annually 

Estimated  Total  Reporting  Burden:  125 
hours 

Clearance  Officer:  Garrick  Shear.  (202) 
622-3869.  Internal  Revenue  Service, 
room  5571. 1111  Constitution 
Avenue.  NW..  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf.  (202) 
395-6880.  Office  of  Management  and 
Budget,  room  3001.  New  Executive 
Office  Building.  Washington.  DC 
20503. 

Lois  K.  HoUand. 

Departmental  Reports  Management  Officer 

[FR  Doc.  93-1594  Filed  1-22-93;  8:45  ami 
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Sunshine  Act  Meetings 


Ffldoral  Register 
Vol.  58,  Na  14 
Monday,  January  25.  1993 


This  Mdion  of  the  FEDERAL  REGISTER 
contain*  nofcM  ol  meetings  pubished  under 
me  "Ijovemment  tn  the  Sunshine  AcT  (Pub. 
L  94-«09)  5  U.S.C.  552b(e)0). 


FEDERAL  DCPOGrr  MSUfUNCC 

CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10  ajn.  on 
Tuesday,  January  26,  1993,  to  consider 
the  following  matters: 

Summary  Agenda 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  unless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 

Dispositkn  of  minutes  of  previous 
meetings. 

Reports  of  actions  approved  by  the 
standing  conunittees  of  the  Caq>oration  and 
by  officers  of  the  Ck)rporation  pursuant  to 
authority  delegated  by  the  Board  of  Directors. 

Discussion  Agenda 

Memorandum  and  resolution  re:  Final 
amendments  to  Parts  303  and  325  of  the 
Corptoration's  rules  and  regulations,  entitled 
"Applications.  Requests,  Submittals, 
Delegations  of  Authority,  and  Notices  of 
Acquisition  of  Control,"  and  "Capital 
Maintenance."  respectively,  which  further 
implement  the  prompt  corrective  action 
provisions  in  section  38  of  the  Federal 
Deposit  Insurance  Act,  as  added  by  section 
131  of  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991,  and 
the  prompt  corrective  action  provisions  of 
the  Corp>oration's  capital  maintenance 
regulations,  as  well  as  make  certain  other 
technical  amendments  to  those  regulations. 

Memorandums  and  resolutions  re: 
Solicitation  of  public  comment  on  (1)  the 
conducting  of  a  Pilot  Reinsurance  Program, 
and  (2)  the  cost,  feasibility,  and  privacy 
implications  of  tracking  deposits. 

Memorandum  re:  Corporation's  Strategic 
Plan. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street, 
NW.,  Washington.  D.C. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  contact  Llauger  Valentin,  Equal 


Employment  Opportunity  Manager,  at 
(202)  898-6745  (Voice);  (202)  898-3509 
(TTY).  to  make  necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  January  19, 1993. 
Federal  Deposit  Insurance  Coq>orati(Hi. 
Hoyle  L.  Robinson, 
Executive  Secretary. 

[FR  Doc  93-1753  Filed  1-21-93;  9:08  ami 
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FEDERAL  DEPOSH  M$URANCE 

CORPORATIOM 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:30  a.m.  on  Tuesday,  January  26, 
1993,  the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors,  pursuant  to  sections 
552b  (c)(2),  (c)(6),  {c)(8).  (c)(9)(A)(ii). 
(c)(9)(B),  and  (c)(10)  of  Title  5,  United 
States  Code,  to  consider  the  following 
matters: 

Summary  Agenda 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  unless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 

Reports  of  the  Office  of  Inspector  General. 

Matters  relating  to  the  Corporation's 
corporate  activities. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings,  termination- 
of-insurance  proceedings,  suspension  or 
removal  proceedings,  or  assessment  of  civil 
money  penalties)  against  certain  insured 
depository  institutions  or  officers,  directors, 
employees,  agents  or  other  persons 
participating  in  the  conduct  of  the  affairs 
thereof: 

Names  of  persons  and  names  and  locations 
of  depository  institutions  authorized  to  he 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(6),  (c)(8),  and 
(c)(9)(A)(ii)  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C  552b  (c)(6).  (c)(8), 
and  (c)(9)(A)(ii)). 

Note:  Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  hirther  public  notice  if  it 


becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Discussion  Agenda 

Matters  relating  to  the  possible  dosing  of 
certain  insured  depository  institutions: 

Names  and  locations  of  depository 
institutions  authorized  to  be  exempt  from 
disclosuie  pursuant  to  the  provisions  of 
subsections  (c)(8),  (c)(9)(AMii),  and  (cX9KB) 
of  the  "Government  in  the  Sunshine  Act"  (5 
U.S.Q  552b  (cK8),  (cK9KA)(ii),  and  (c)(9)(B)). 

Personnel  acticms  regarding  appointments, 
promotions,  administrative  pay  increases, 
reassignments,  retirements,  sepaiaticms, 
removals,  etc.: 

Names  of  employees  authorized  to  be 
exempt  from  disclosure  pursuant  to  the 
provisions  of  subsections  (c)(2)  and  (cM6)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C  552b  (c)(2)  and  (c)(6)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550  17th  Street  NW.. 
Washington,  DC. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  Hoyle  L.  Robinson,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  January  19, 1993. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 
|FR  Doc.  93-1754  Filed  1-21-93;  9:08  ami 

BHJJNO  COOe  a714-01-M 

FEDERAL  DEPOSIT  MSURANCE 

CORPORATtON 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:03  a.m.  on  Tuesday.  January  19, 
1993,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  the 
following: 

Matters  relating  to  the  Corporation's 
corporate  activities. 

Recommendation  concerning  an 
administrative  enforcement  proceeding. 

Matters  relating  to  the  Corporation's 
assistance  agreements  with  insured  banks. 

Matters  relating  to  a  certain  financial 
institution. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C 
Hope.  Jr.  (Appointive),  seconded  by 
Director  Stephen  R.  Steinbrink  (Acting 
Comptroller  of  the  currency),  concurred 
in  by  Director  Jonathan  L.  Fiechler 
(Acting  Director,  Office  of  Thrift 
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Supervision)  and  Acting  Chairman 
Andrew  C.  Hove,  Jr.,  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(2),  (c)(4),  (c)(6).  (c)(8), 
(c)(9)(A)(ii).  (c)(9)(B),  and  (c)(lO)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2).  (c)(4),  (c)(6).  (c)(8). 
(c)(9)(A)(ii).  (c)(9)(B),  and  (c)(10)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street.  N.W.,  Washington, 
D.C.   I 

Dated:  January  19, 1993. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 
Executive  Secretary. 
[FR  Doa  93-1811  Filed  1-21-93;  10:27  am] 

BIUJNG  COOe  <714-01-M 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-49),  U.S.C.  552B: 

DATE  AND  TttlE:  January  27, 1993, 10:00 
a.m. 

PLACE:  825  North  Capitol  Street.  N.E.. 
room  9306.  Washington.  DC  20426.        * 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

Nota— Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lois  D.  Cashell.  Secretary,  Telephone 
(202)  208-0400. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda— Hydro.  972nd  Meeting — 
January  27, 1993,  Regular  Meeting  (lOKM 


CAH-lL' 
Project  No.  10550-002,  North  Side  Canal 
Company 

CAH-2. 
Project  Nos.  1962-015  and  1988-020. 
Pacific  Gas  and  Electric  Company. 
Sacramento  Municipal  Utility  District, 
the  Northern  California  Power  Agency, 
and  the  Cities  of  Anaheim,  Azusa, 
Banning,  Colton,  and  Riverside, 
California 

CAH-31 


Omitted 
CAH-4. 
Docket  No.  EL87-S-001,  Island  Power 

Company 
Project  No.  11161-001,  Hanalei 
Hydropower.  Inc. 
CAH-5. 
Project  No.  9401-008,  Halecrest  Company 
Project  No.  8595-002,  Energy  Storage 

Corporation 
Project  No.  9105-002,  Esperanza  Power 
Limited  Partnership 
CAH-6. 
Project  No.  1473-006.  Granite  County. 
Montana 
CAH-7. 
Docket  No.  UL87-26-006,  Mid-State 
Service  Company 

Consent  Agenda — Electric 

CAE-1. 
Docket  No.  ER93-1 30-000.  New  England 
Power  Company 
CAE-2. 
Docket  No.  ER93-251-000,  Wisconsin 
Electric  Power  Company 
CAE-3. 
Docket  Nos.  ER93-59-000,  ER93-65-000 
and  EL91-29-000,  Southern  Companies 
CAE-4. 
Docket  No.  EG93-5-000,  Nevada  Sun-Peak 
Limited  Partnership 
CAE-5. 
Docket  No.  EL93-1-001,  Kramer  Junction 
Company,  Harper  Lake  Company  VIII. 
and  HLC IX  Company 
CAE-6. 
Docket  No.  ER92-809-001,  Illinois  Power 
Company 
CAE-7. 

Omitted 
CAE-6. 
Docket  No.  QF88-85-004,  LG&E- 
Westmoreland  Hopewell 
CAE-9. 
Docket  Nos.  EL84-15-000,  Kentucky 
Utilities  Company 
CAE-10. 
Docket  Nos.  ER86-562-006,  ER87-122-004 
and  ER91-149-004,  Boston  Edison 
Company 

Consent  Agenda— Oil  and  Gas 

CAG-1. 
Docket  No.  RP93-53-000.  Carnegie  Natural 
Gas  Company 
CAG-2. 
Docket  No.  TA93-1-18-000,  Texas  Gas 
Transmission  Corporation 
CAG-3. 
Docket  No.  TM93-3-1 8-000.  Texas  Gas 
Transmission  Corporation 
CAG-4. 
Docket  Nos.  TQ93-3-21-000  and  TM93-8- 
21-000,  Columbia  Gas  Transmission 
Corporation 
CAG-5. 
Docket  Nos.  RP92-214-002  and  RS92-60- 
005,  El  Paso  Natural  Gas  Company 
CAG-6. 
Docket  No.  RP93-59-000.  High  Island 
Offshore  System 
CAG-7. 
Docket  No.  RP93-61-000,  U-T  Offshore 
System 
CAG-8. 


Docket  No.  RP93-18-000.  Questar  Pipeline 
Company 
CAG-9. 
Docket  Nos.  RP93-62-000  and  RS92-15- 
000,  Equitrans,  Inc. 
CAG-10. 
Docket  No.  RP93-55-000.  Trailblazer 
Pipeline  Company 
CAG-1 1. 
Docket  No.  RP93-48-O00.  Northwest 
Pipeline  Corporation 
CAG-1 2. 
Docket  No.  RP85-39-009.  Wyoming 
Interstate  Company,  Ltd. 
CAG-13. 
Docket  No.  RP93-51-000,  Northwest 
Pipeline  Corporation 
CAG-14. 

Omitted 
CAG-15. 
Docket  Nos.  RP92-16fr-O04,  005  and  007. 
Panhandle  Eastern  Pipe  Line  Company 
CAG-16. 

Omitted 
CAG-1 7. 
Docket  No.  RM87-5-012,  Inquiry  into 
Alleged  Anticompetitive  Practices 
Related  to  Marketing  AfTiliates  of 
Interstate  Pipelines 
Docket  No.  CP67-238-003,  Ozark  Gas 
Transmission  System 
CAG-1 8. 
Docket  Nos.  RP93-20-003  and  RP91-166- 
020,  Northwest  Pipeline  Corporation 
CAG-19. 
Docket  No.  RP93-15-001,  Southern 
Natural  Gas  Company 
CAG-20. 
Docket  No.  RP92-185-004,  El  Paso  Natural 
Gas  Company 
CAG-21. 
Docket  No.  RP92-166-008.  Panhandle 
Eastern  Pipe  Line  Company 
CAG-22. 
Docket  No.  GT93-6-001,  Texas  Eastern 
Transmission  Corporation 
CAG-23. 
Docket  No.  RP92-235-001.  United  Gas 
Pipe  Line  Company 
CAG-24. 
Docket  No.  RP92-166-006.  Panhandle 
Eastern  Pipe  Line  Company 
CAG-25. 
Docket  Nos.  RP91-214-001  and  RS92-60- 
005,  El  Paso  Natural  Gas  Company 
CAG-26. 
Docket  No.  RP91-143-000,  Great  Lakes  Gas 
Transmission  Limited  Partnership 
CAG-27. 
Docket  Nos.  TQ89-1-46-040,  025,  026. 
005.  RP86-165-000.  et  al..  RP86-166- 
000,  et  al..  and  CP92-639-000.  Kentucky 
West  Virginia  Gas  Company 
Docket  No.  CP92-640-000,  Columbia  Gas 

Transmission  Corporation 
Docket  No.  CP92-64 1-000.  Inland  Gas 
Company 
CAG-28. 
Docket  Nos.  RP90-109-000.  006,  RP87-62- 
014  and  RP86-148-009  (Phase  I).  Pacific 
Gas  Transmission  Company 
CAG-29. 
Docket  Nos.  IS87-36-O00  and  OR92-4- 
000,  Endicott  Pipeline  Company 
CAG-30. 


60S4        Federal  Register  /  Vol.  58,  No.  14  /  Monday.  January  25.  1993  /  Sunshine  Act  Meetings 


Docket  Nos.  IS92-2S-OQO  ind  001.  Amoco 

Pipeline  Company 
CAG-31. 
Docket  No.  RM93-»-00O.  Annual  Charge 

Adjustment  Mechanism 
CAG-32. 
Docket  Na  RS93-87-0O4.  Transwestern 

Pipeline  Company 
CAG-33. 
Docket  Noe.  RP93-6-001  and  RS92-75- 

001 ,  Paiute  Pipeline  Company 
CAG-34. 
Docket  Nos.  RP93-1 4-002.  RS92-2&-004. 

and  CP93-77-000,  Algonquin  Gas 

Transmission  Company 
CAG-35. 
Docket  Nos.  RP84-«2-012,  RP92-164-005 

and  RP92-97-000,  Tarpon  Transmission 

Company 
CAG-36. 
Docket  No.  RM92-9-001,  Regulations 

Governing  Blanket  Marketer  Sales 

Certificates 
CAG-37. 

Docket  No.  CP90-687-008. 

Transcontinental  Gas  Pipe  Line 

Corporation 
CAG-38. 
Docket  No.  CP91-2704-003.  Blue  Lake  Gas 

Storage  Company 
Docket  No.  CP91-2705-002.  ANR  Pipeline 

Company 
Docket  No.  CP91-2730-002,  ANR  Storage 

Company 
CAG-39. 

Omitted 
CAG-40. 

Docket  Nos.  CP89-460-001.  003.  006.  007, 

008.  009.  CP90-1-000,  002  and  003. 

Pacific  Gas  Transmission  Company 
CAG-41. 

Docket  Nos.  CP93-57-000,  RS92-82-O00 

and  CP92-1 89-001 .  Superior  Offshore 

Pipeline  Company 
Docket  No.  CP93-47-000.  United  Gas  Pipe 

Line  Company 
Docket  No.  CP76-304.  Transcontinental 

Gas  Pipe  Line  Corporation 
CAG-42. 
Docket  No.  CP92-504-001.  Arkla  Energy 

Resources,  a  division  of  Arkla,  Inc  and 

Arkla  Energy  Resources  Company 
CAG-43. 
Docket  No.  CP88-570-007.  Mobile  Bay 

Pipeline  Projects 
Docket  No.  CP87-41S-005.  Florida  Gas 

Transmission  Company  and  Southern 

Natural  Gas  Company 
Docket  No.  CP88-437-003.  Teimessee  Gas 

Pipeline  Comf>any 
Docket  No.  CP89-464-004.  Florida  Gas 

Transmission  Company,  Southern 

Natural  Gas  Company,  and  Tennessee 

Gas  npeline  Company 
Docket  No.  CP89-5 11-003.  Texas  Eastern 

Transmission  Corporation  and  ANR 

Pipeline  Company 
Docket  No.  CP89-512-003,  Texas  Eastern 

Transmission  Corporation 
Docket  No.  CP89-5 13-003,  Southern 

Natural  Gas  Company 
Docket  No.  CP89-523-003. 

Transcontinental  Gas  Pipe  Line 

Corporation,  Florida  Gas  Transmission 

Company.  Tennessee  Gas  Pipeline 

Company.  Texas  Eastern  Transmission 


Corporation,  and  ANR  Pipeline 
Company 
Docket  Na  CP89-51 7-003.  Southern 

Natural  Gas  Company 
Docket  Na  CP89-522-004, 
Transcontinental  Gas  Pipe  Line 
Corporation.  Florida  Gas  Transmission 
Company.  Tennessee  Gas  Pipeline 
Company,  and  Texas  Eastern 
Transmission  Corporation 
Docket  No.  CP88-474-003.  Texas  Eastern 

Transmission  Corporation 
Docket  No.  091-16-002.  Shell  Gas 
Pipeline  Company 
CAG-44. 
Docket  No.  CP92-233-003.  El  Paso  Natural 
Gas  Company 
CAG-45. 

Omitted 
CAG-46. 
Docket  No.  CP92-24  2-000.  Northern 
Natural  Gas  Company 
CAG-47. 
Docket  No.  CP92-563-000,  Williams 
Natural  Gas  Company 
CAG-48. 
Docket  No.  CP92-598-000. 
Transcontinental  Gas  Pifte  Line 
Corporation 
CAG-49. 
Docket  No.  CP93-43-000,  Colorado 
Interstate  Gas  Company 
CAG-50. 
Docket  No.  CP88-31 9-001 .  CNG 
Transmission  Corporation 
CAG-51. 
Docket  No.  CP92-448-000,  ANR  Pipeline 
Comftany 
CAG-52. 

Omitted 
CACr-53. 
Docket  No.  TM91-6-37-001 ,  Northwest 
Pipeline  Corporation 
CAG-54. 
Docket  No.  RP93-57-000,  El  Paso  Natural 
Gas  Company 

Hydro  Agenda 

H-1. 
Reserved 

Elactric  Agenda 

E-1. 
Docket  Nos.  EC92-21-000  and  ER92-806- 
000,  Entergy  Services,  Inc.  and  Gulf 
States  Utilities  Company.  Order  on 
proposed  merger  and  proposed  rates. 
E-2. 
Docket  Nos.  ER92-365-001,  Enteigy 
Services,  Ina  Order  on  rehearing. 

Oil  and  Gas  Agenda 

/.  Pipeline  Rate  Matters 

PR-1. 
Reserved 

//.  Restrvcturing  Matters 

RS-1. 
Docket  Na  RS92-a7-003.Transwestem 
Pipeline  Company.  Order  on  Order  No. 
636  compliance  filing. 
RS-2. 


Docket  No.  RS92-3-O00.  Arkk  Enflfgy 

Resources,  a  division  of  Arkla.  Inc.  Order 

on  Ocder  No.  636  compliance  Tiling. 
RS-3. 
Docket  No.  RS92-58-00G,  Caprock 

Pipeline  Company.  Ordter  on  Order  Na 

636  compliance  filing. 
RS— 4. 
Docket  Na  RS92-8-O0O,  Ntnthem  Natural 

Gas  Company.  Order  on  Order  No.  636 

compliance  filing. 
RS-5. 
Docket  Na  RS92-1-000.  ANR  Pipeline 

Company.  Order  on  Order  Na  636 

compliance  filing. 

m.  Producer  Matters 

PF-1. 
Reserved 

IV.  Pipeline  Certificate  Matters 

PC-1. 

Omitted 
PC-2. 
Docket  No.  CP91-1925-001,  Southwestern 
Glass  Company,  Inc.  v.  Arkla  Energy 
Resources,  a  Division  of  Arkla,  Inc. 
Order  on  complaint  alleging  undue 
discrimination. 
P-3. 
Docket  No.  CP93-75-O00,  Sunrise  Energy 
Company  v.  Transwestem  Pipeline 
Company.  Order  on  complaint  alleging 
undue  discrimination. 
Dated:  January  19, 1993. 
Linwvod  A.  Watson,  )r.. 
Acting  Secretary. 

[FR  Doc.  93-1888  Filed  1-21-93;  3:03  pmj 
BiLuma  cooc  nn-oit-m 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TIME  AND  DATE:  10  a.m.,  Wednesday, 

January  27, 1993. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building.  C  Street 

entrance  between  20lh  and  21st  Streets. 

N.W..  Washington.  DC  20551. 

STATYiS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions]  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  January  19, 1993. 
lennifiar  }.  JoIumob, 

Associate  Secretary  of  the  Board. 

IFR  Doc.  93-1774  Filed  1-21-93: 9:09  am) 

MLUNO  CODE  SnO-OI-M 
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UMTEO  STATES  WSTnUTE  OF  PEACE 

OATE^TME:  Thursday  January  28, 1993; 
9:00  a.m.  to  5:30  p.m. 

LOCATKW:  1550  M  Street.  NW. 
(Ck)nfereDce  Room.  First  Floor), 
Washington.  DC 

STATUS:  (Open  Session) — portions  may 
be  closed  pursuant  to  Subsection  (c)  of 
Section  552(b)  of  Title  5.  United  States 
Code,  as  provided  in  subsection 


1706(h)(3)  of  the  United  States  Institute 
of  Peace  Act.  Pub  Law.  9A-525. 

AGENDA:  Approval  of  minutes  of  the 
Fifty-Sixth  Meeting  of  the  Board  of 
Directors:  Chairmans  Report;  Presidents 
Report;  Program  Reports: 

CONTACT:  Mr.  Gregory  McCarthy. 
Director.  Public  Affairs  and  Infcmnation. 
Telephone:  202/457-1700. 


Dated:  January  18, 1903. 
Bmnica).  Camay, 

Dinctor.  Office  of  Administration.  United 
States  Institute  of  Peace. 
IFR  Dot  93-1775  Filed  1-21-93;  9:10  am) 
HUJNO  coot  »H-*t-« 
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TNs  section  of  the  FEDERAL  REGISTER 
contains  editofial  correctioos  (A  prevtousJy 
pubtished  Presidential,  Rule,  Proposed  Rule, 
and  Notice  docunwits.  These  corrections  are 
prepared  by  the  Oflice  o(  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  stgr^ed  documents  and  appear  in 
the  appropnate  document  categories 
elsewhere  in  the  issue. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MT3-5448;  FRL-4543-6] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Montana;  Open 
Burning  Regulation  Revision 

Correction 

In  rule  document  92-30005  beginning 
on  page  60485  in  the  issue  of  Monday, 
December  21, 1992,  make  the  following 
correction: 

1.  On  page  60486,  in  the  second 
column,  under  Final  Action,  in  the 
fourth  paragraph,  beginning  in  the  fifth 
line,  "February  19,  1992"  should  read 
"February  19, 1993". 

BNJJNGCOOC  1906-01-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  302 

[FRL-4153->] 

Administrative  Reporting  Exemptions 
for  Certain  Radionuclide  Releases 

Correction 

In  proposed  rule  document  92-28513 
beginning  on  page  56726  in  the  issue  of 
Monday,  November  30, 1992,  make  the 
following  correction: 

S  302.6    [Corrected] 

On  page  56729,  in  the  third  column, 
in  §  302.6(c)(1),  in  the  third  line, 
"tracks"  should  read  "tracts". 

MUJNGCOOe  1906-01-O 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

8  CFR  Part  235 

pNSNa  1512-92 
RIN  1115-AD17 

Inspection  of  Persons  Applying  for 
Admission 

Correction 

In  proposed  rule  document  92-30964 
beginning  on  page  60741  in  the  issue  of 
Tuesday,  December  22, 1992,  make  the 
following  correction: 

1235.13    [Corrected] 

On  page  60742,  in  the  first  column,  in 
§  235.13(b),  in  the  fifth  line,  "25 
percent"  should  read  "15  percent". 

BIUJNG  COOC  1SOS-01-0 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  430 
RIN  3206-AE76 

Performar>ce  Management  and 
Recognition  System 

Correction 

In  rule  document  92-30908  beginning 
on  page  60715  in  the  issue  of  Tuesday, 
December  22, 1992,  make  the  following 
correction: 

S43a405    [Conrected] 

1.  On  page  60717,  in  the  first  column, 
in  §  430.405(g),  in  the  third  line  from 
the  end,  "than  to  critical"  should  read 
"than  to  non-critical". 

eauNGCOOE  isos-oi-o 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 
[Docket  No.  92-ASW-13] 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc.,  Model  212 
Helicopters 

Correction 

In  proposed  rule  document  92-19762 
beginning  on  page  37485  in  the  issue  of 


Wednesday,  August  19. 1992,  make  the 
following  correction: 

139.13    [Corrected] 

1.  On  page  37486.  in  the  second 
column,  under  §  39.13(a)(2).  in  the  first 
line,  "If  no  cracks"  should  read  "If 
cracks". 

BttJJNQCOOE  1SOS-01-0 

DEPARTMENT  OF  THE  TREASURY 

[Numt>er  16-41] 

Execution  of  Tax  Withholding 
Agreements 

Correction 

In  notice  document  92-30209 
appearing  on  page  59201  in  the  issue  of 
Monday,  December  14. 1992.  in  the 
second  column,  the  Number  should 
read  as  set  forth  above. 

BILUNC  COOE  1S06-01-D 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Fee  Adjustments  for  Testing, 
Evaluation,  and  Approval  of  Mining 
Products 

Correction 

In  notice  document  92-30641 
beginning  on  page  60538  in  the  issue  of 
Monday,  December  21. 1992.  make  the 
following  corrections: 

1.  On  page  60539.  in  the  table,  under 
30  CFR  part  no.  7.  in  the  next  to  last 
entry,  after  "14  Approval  Extension — 
Electric  Cables  and  Splice  Kits"  insert 
an  asterisk. 

2.  On  the  same  page,  in  the  same 
table,  under  30  CFR  part  no.  15.  in  the 
last  entry,  under  Hourly  rate  insert  "45" 
and  under  Flat  rate  remove  "45"  and 
insert  leaders. 

3.  On  page  60541.  in  the  table,  the 
entries  imder  30  CFR  part  no.  29  were 
printed  incorrectly.  It  should  read  as 
follows: 


Fee  Schedule  Effective  01-01-93 

(BM«d  on  FY  I0«e  dua] 


aoCFRpan 
Na 


29 


PM  and  Milan  Ml* 


PoilabI*  dtMl  analyxw*  and  nMtwn*  manaoTK 

12   Appmal  dMHno  Indudwf) 

14    ApproMl  EMnaion  (iMing  mckidKi) . 


40   Stamped  NoMcatlon  Aoeapttnc*  Program  (SNAP) 


Hourly  (M 


FMiMa 


3M 


too 
too 


4.  On  page  60542,  in  the  first  column, 
under  NOTE,  in  the  fifth  line, 
"incidence"  should  read  "incidental". 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Receipt  of  Petition  for  Federal 
Acknowledgment  of  Existence  as  an 
Indian  TrilM 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

AcnOM;  Notice. 

SUMMARY:  This  is  publi^ed  in  the 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary— Indian  Affairs  by  209  DM  8. 
Pursuant  to  25  CFR  83.8(a)  (formerly 
25  CFR  54.8(a))  notice  is  hereby  given 
that  the  Ohlone/Costanoan — Esselen 
Nation.  P.O.  Box  464.  Palo  Alto. 
California  94302  has  filed  a  petition  for 
aclcnowledgment  by  the  Secretary  of  the 


Interior  that  the  group  exists  as  an 
Indian  tribe.  The  petition  was  received 
by  the  BuiBau  of  Indian  Affairs  {MA)  on 
Def»mber  3, 1992,  and  was  signed  by 
members  of  the  group's  g;oveming  body. 

This  is  a  notice  of  receipt  of  petitiui 
and  does  not  constitute  notice  that  fiie 
petition  is  under  active  consideration. 
Notice  of  active  consideration  will  be 
sent  by  mail  to  the  petitioner  and  other 
interested  parties  at  the  appropriate 
time. 

Under  §  83.8(d)  (formerly  §  54.8(d))  of 
the  Federal  regulations,  interested 
parties  may  submit  factual  and/or  legal 
arguments  in  support  of  or  in  opposition 
to  the  group's  petition.  Any  information 
submitted  will  be  made  availd)le  on  the 
same  basis  as  other  information  in  the 
BIA's  files.  Such  submissicms  will  be 
provided  to  the  petitioner  upon  receipt 


by  the  BIA.  The  petitioner  will  be 
provided  an  opportunity  to  respond  to 
such  submissions  prior  to  a  final 
determination  regarding  the  petitioner's 
status. 

The  petition  may  be  examined,  by 
appointment,  in  the  Department  of  the 
Interior,  Bureau  of  Indian  Affairs, 
Branch  of  Acknowledgment  and 
Research,  room  1362-MIB,  1849  C 
Street  NW..  Washington.  DC  20240, 
phone:  (202)  208-3592. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Lawson.  (202)  208-3592. 

Dated:  January  7. 1993. 
RMiEden, 

ytctiag  Assistant  Secretary— Indian  Affairs. 
IFR  Doc.  93-1689  Filed  1-22-93;  8:45  am] 

aaXMO  C006  4310-Ol-M 
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Department  of 
Health  and  Human 
Services 


Substance  Abuse  and  Mental  Health 
Services  Administration 


Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs;  Notice 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  At>use  and  Mental  Health 
Services  Administration 

Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs 

agency:  Substance  Abuse  and  Mental 

Health  Services  Administration.  PHS, 

HHS. 

ACTION:  Notice  of  proposed  revisions. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  (HHS)  adopts  scientific 
and  technical  guidelines  for  Federal 
drug  testing  programs  and  establishes 
standards  for  certification  of  laboratories 
engaged  in  urine  drug  testing  for  Federal 
agencies  under  authority  of  Public  Law 
100-71  and  Executive  Order  No.  12564. 
The  current  notice  provides  propKJsed 
amendments  revising  the  Mandatory 
Guidelines  for  Federal  Workplace  Drug 
Testing  Programs  published  in  the 
Federal  Register  on  April  11. 1988  (53 
FR  11979).  It  incorporates  changes 
based  on  the  Agency's  first  four  years  of 
experience  in  implementing  and 
administering  these  Guidelines,  the 
experiences  of  those  regulatory  agencies 
citing  these  Guidelines  in  their  Rules, 
and  many  of  the  recommendations 
developed  by  an  Agency  sponsored 
conference  held  in  December  1989. 
There  were  over  250  attendees  at  that 
conference  and  they  included 
representatives  of  employee  unions, 
private  companies,  academia. 
government  agencies,  and  laboratories. 
Seven  working  groups  were  formed  to 
discuss  the  following  topics:  Analytical 
methods,  specimen  collection  and 
reporting  results,  additional  drug  and 
cutoff  levels,  role  of  the  medical  review 
officer,  performance  testing,  laboratory 
inspections,  and  monitoring  laboratory 
performance.  Additionally,  in  August 
1990  the  Agency  chartered  a  Drug 
I'esting  Advisory  Board,  that  meets 
quarterly,  consisting  of  eminent 
scientists  and  laboratory  directors  to 
advise  the  Agency  on  all  technical 
issues  affecting  the  quality  of  forensic 
urine  drug  testing,  to  evaluate  the 
standards  used  for  laboratory 
usrtification  for  Federal  workplace  drug 
testing  programs,  and  to  make 
recommendations  pertaining  to  all 
aspects  of  drug  testing  programs.  During 
the  past  2  years,  the  Board  has  been  very 
active  in  addressing  many  of  the  topics 
discussed  at  the  December  1989 
conference  and  other  issues  associated 
with  the  National  Laboratory 
Certification  Program.  This  proposed 
notice  incorporates  many  of  the 
recommendations  made  by  both  the 


conference  working 'groups  and  the  Drug 
Testing  Advisory  Board.  These  changes 
are  also  necessary  to  ensure  that  Federal 
Workplace  Drug  Testing  Program 
policies  are  consistent  with  those  being 
proposed  by  other  regulatory  agencies 
for  their  regulated  industries. 

Copies  of  the  above-cited  April  11. 
1988.  Federal  Register  Notice  may  be 
obtained  from  the  National 
Clearinghouse  for  Alcohol  and  Drug 
Information  (NCADI),  P.O.  Box  2345. 
Rockville.  Maryland  20852;  tel.  (301) 
468-2600.  toll-free  tel.  (800)  729-6686. 
DATES:  Comments  on  these  proposed 
revisions  to  the  Mandatory  Guidelines 
are  invited  and  must  be  submitted  by 
March  26,  1993. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Joseph  H.  Autry  HI. 
M.D.,  Director,  Division  of  Workplace 
Programs,  SAMHSA,  room  9-A-53. 
5600  Fishers  Lane,  Rockville.  Maryland 
20857. 

FOR  FlWmiER  INFORMATION  CONTACT: 
Denise  L.  Goss,  Program  Assistant,  Dmg 
Testing  Section.  Division  of  Workplace 
Programs,  SAMHSA,  room  9-A-53. 
5600  Fishers  Lane,  Rockville,  Maryland 
20857.  tel.  (301)  652-8840  or  652-8964. 
SUPPLEMENTARY  INFORMATION:  These 
Guidelines,  entitled  "Mandatory 
Guidelines  for  Federal  Workplace  Drug 
Testing  Programs,"  were  developed  in 
accordance  with  Executive  Order  No. 
12564  dated  September  15. 1986.  and 
section  503  of  Public  Law  100-71,  5 
U.S.C.  7301  note,  the  Supplemental 
Appropriations  Act  for  fiscal  year  1987 
dated  July  11. 1987.  These  Guidelines 
were  published  in  final  form  on  April 
11. 1988. 

Explanations  of  the  proposed  changes 
to  the  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  are 
presented  below  according  to  the 
section  of  the  Guidelines  which  they 
affect. 

Subpart  A — General 

In  section  1.2,  the  Secretary  proposes 
that  a  definition  for  certifying  scientists 
be  added  to  ensure  that  all  results  are 
reviewed  by  an  individual  having  the 
appropriate  training  and  experience 
regarding  laboratory  practice  applicable 
to  test  results  he  or  she  reviews. 
Sections  2.3(b)  and  2.4(g)  are  amended 
to  incorporate  this  definition.  These 
amendments  also  provide  that  in  certain 
laboratory  situations  a  certifying 
scientist  may  be  used  who  is  only 
certified  to  review  initial  drug  tests 
which  are  negative.  Allowing 
laboratories  to  have  appropriately 
trained  individuals  review  negative 
initial  test  results  could  assist  in 
decreasing  the  cost  of  testing  without 


compromising  the  reliability  of  drug 
testing.  The  individual  who  certifies 
negative  results  would  be  expected,  for 
example,  to  understand  all  aspects  of 
immunoassay  tests  and  quality 
assurance  and  examine  negative  test 
results  in  fi^t  of  that  knowledge. 
Individuals  who  certify  positive  test 
results  are  expected  to  understand  all 
aspects  of  laboratory  procedures  and 
must  examine  the  positive  resuhs  in 
light  of  the  immunoassay  test.  GC/MS 
results,  quality  assurance,  chain  of 
custody,  and  all  other  relevant  factors. 
The  Department  believes  that  these 
requirements  will  ensure  that  quality 
testing  is  maintained. 

The  Secretary  proposes  that 
definitions  for  specimen  chain  of 
custody  form  and  laboratory  chain  of 
custody  form  be  added  to  section  1.2  to 
clarify  the  difference  between  an 
external  form  initiated  at  the  collection 
site  and  internal  forms  used  for 
maintaining  chain  of  custody  on 
specimens  and  aliquots  in  the 
laboratory.  It  is  proposed  that  the 
definition  for  a  permanent  record  book 
be  deleted  since  all  required 
information  is  indicated  on  each 
specimen  chain  of  custody  form. 

Finally,  the  Secretary  proposes  that 
the  definitions  for  calibrators,  controls, 
and  standards  be  added  to  define  more 
clearly  the  requirements  of  laboratory 
testing. 

Subpart  B — Scientific  and  Technical 
Requirements 

The  Secretary  proposes  to  amend 
section  2.1(c)  to  clarify  that  laboratories 
may  test  for  possible  adulteration  or 
contamination  to  determine  the  validity 
of  the  specimen. 

The  Secretary  proposes  that  sections 
2.2  and  2.4  be  amended  by  replacing 
each  reference  to  "record  book"  or 
"permanent  record  book"  with 
"specimen  chain  of  custody  form."  The 
permanent  lecord  book  is  unnecessary 
since  the  "batch"  chain  of  custody 
concept  is  no  longer  used  and  Federal 
agencies  are  now  using  a  several  part 
specimen  chain  of  custody  form,  one 
copy  of  which  is  retained  by  the 
collection  site  and  contains  the  same 
information  that  would  normally  be 
found  in  the  permanent  record  book. 

The  Secretary  proposes  that  the 
requirement  to  collect  60  mL  of  urine  at 
the  collection  site  be  changed  to  30  mL 
in  section  2.2(0(10).  The  Secretary 
proposes  this  change  because  the 
collection  of  a  minimum  of  60  mL  of 
urine  has  led  to  difficulties  in  a 
substantial  number  of  cases  in  which 
the  donor  is  required  to  wait  and 
provide  additional  urine,  so  that  the 
final  specimen  is  the  accumulation  of 
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intermittent  coDections.  Accordinglv, 
the  Secretary  propoees  to  decreeM  the 
urine  volume  to  30  mL.  The  Secretary 
believw  this  amount  is  adequate  for  the 
laboratory  to  complete  the  required 
testing  and  satisfy  other  program 
requirements. 

The  Secretary  proposes  that  the 
temperature  range  nedfied  in  secti<» 
2.2(f)(l3)  be  changed  to  read  whole 
numbers  from  32'-38X]/90'-10CrF. 
This  proposed  change  is  baaed  aa 
practical  reasons  related  to  the  normal 
divisions  indicated  on  various  types  of 
temperature  measuring  devices.  The 
Secretary  believes  that  the  slightly 
increased  acceptable  temperature  range 
will  have  no  significant  impact  on  the 
opportunity  for  an  individual  to  defeat 
the  temperature  measurement 
requirement  of  the  collection  procedure. 

The  Secretary  proposes  to  amend 
sections  2.2(0(13)  and  2.2(fKl6) 
allowiag  Fedwal  agendas,  in 
contracting  with  collection  sites,  to  have 
an  individual,  other  than  a  collection 
site  employee,  observe  the  collection  of 
a  specimen  whenever  there  is  reason  to 
believe  the  Individual  may  have  altered 
or  substituted  the  spedmen.  The 
requirement  that  the  individual  be  of 
the  same  gender  as  the  employee  still 
exists,  however.  This  proposed  change 
is  based  on  the  Department's  beUef  that 
it  is  not  always  possible,  under  all 
contracts,  to  have  a  collection  site 
employee  of  the  same  gender  observe 
the  collection.  The  Department  believes 
this  determination  is  best  left  to  the 
individual  Federal  agendes. 

The  Secretary  proposes  that  a  new 
section  2.2Cb).  as  redesignated,  be  added 
to  describe  the  procedure  to  collect 
"split  spedmens."  Allowing  Federal 
agendes  to  collect  "split  qMdmens'*  is 
based  on  the  Secretary's  belief  that  this 
practice  would  not  compromise  the 
drug  testing  program,  provided  that  both 
sample*  are  handled  with  identical 
security,  confidentiality,  and  chain  of 
custody  safeguards.  The  procedures 
proposed  are  intoided  to  provide  fbr 
these  safeguards. 

Among  other  things,  all  requirements 
for  collection  are  to  be  followed  with 
respect  to  both  spedmens  (hereinafter 
referred  to  as  Bottle  A  and  Bottle  B), 
including  the  requirement  that  a  copy  of 
the  chain  of  custody  form  accompany 
each  bottle  processed  under  "split 
spedmen"  procedures.  If  the  test  of 
Bottle  A  is  verified  by  the  Medical 
Review  Officer  (MRO)  as  positive,  the 
employee  may  request  that  the  MRO 
dired  that  Bottle  B  be  tested  in  a 
different  HHS-certified  laboratory  for 
the  presence  of  the  drug(8)  for  which  a 
positive  result  was  obtained  in  the  test 
of  Bottle  A.  The  test  of  Bottle  B  is 


treated  as  a  retest  and  the  rasuh  is 
transmitted  to  the  MRO  witboat  regard 
to  the  confirmatory  test  ieveb  of  section 
2.4(f)(l].  The  MRO  is  to  honor  such  a 
request  if  it  is  made  within  72  hours  of 
the  employee  having  actual  notice  that 
he  or  she  tested  positive.  Personnel 
adion  required  by  the  agency  such  as 
removal  from  a  safety-sensitive  position 
may  proceed  pending  the  results  of  the 
Bottle  B  analysis.  If  the  resuh  of  the 
Bottle  B  analyris  is  negative,  the  MRO 
shall  void  the  results  oJF  Bottle  A.  Hie 
Department  believes  that  these  proposed 
procedures  provide  for  timely  testing  of 
Bottle  B  and  provide  for  public  safisty. 

The  Secretary  proposes  to  amend 
sedion  2.3(a)  by  simply  changing  the 
term  "qualified  individual"  to  read 
"responsible  person"  to  railed  current 
program  terminology.  It  does  not  change 
any  educational  (or  other)  requirement 
involving  this  individual. 

A  proposed  amendment  to  the  second 
sentence  of  sedion  2.4(bM2)  clarifies 
that  aliquots  and  laboratory  chain  of 
custody  forms  ara  to  be  used  by 
laboratory  personnel  for  conducting 
initial  and  confirmatory  tests  while  the 
original  spedmen  and  specimen  chain 
of  custody  form  raroain  in  secure 
storage.  This  proposed  amendment 
simply  clarifies  what  is  already 
exjpeded  of  laboratories. 

The  Secretary  proposes  to  amend 
sedion  2.4(e)(1)  by  dianging  the  initial 
test  level  for  marijuana  meta^lites  from 
100  ng/mL  to  50  ng/mL.  This  proposed 
change  reflects  the  advances  in 
technology  of  immunoassay  tests  for 
marijuana  metabolites  that  have 
occurred  since  the  original  Guidelines 
were  adopted  in  1988. 

Sedions  2.4(e)(2)  and  2.4(1X2)  are 
proposed  to  be  amended  to  require 
Fedieral  agendes  covered  by  Executive 
Order  12564  to  submit  in  writing  a 
proposed  performance  test  program 
when  seeking  approval  of  the  Secretary 
for  testing  of  other  drugs. 

Sedions  2.4(e)(3)  and  2.4(0(3)  are 
added  to  clarify  that  spedmens  which 
test  negative  on  initial  immunoassay 
may  be  pooled  for  use  In  the 
laboratory's  internal  quahty  control 
proraam  rather  than  discarded. 

Tne  Secretary  proposes  that  sedion 
2.4(e)(4)  be  amended  to  permit  multiple 
immunoassay  tests  for  the  same  drug  or 
drug  class  to  be  performed.  This  would 
allow  laboratories  to  use,  for  example, 
an  initial  test  and  then  forward  all 
presumptive  positives  for  a  second  test 
by  a  different  immunoassay  technique 
to  minimize  possible  presumptive 
positives  due  to  the  presence  of 
strudural  analogues  in  the  specimen. 
This  procedure  may  decrease  the  cost  of 
drug  testing  while  maintaining  the  full 


reliability  of  drug  testing  since  all  test 
performeid  must  meet  all  Guideline 
cutoffii  and  quality  control 
requirements. 

The  Secretary  proposes  to  amend 
sedion  2.4(f)(l}  by  requiring  dwt  a 
spedmen  reported  as  positive  far  onfy 
methamphetamine  in  the  amphetamine 
dass  of  drugs  also  contains  the 
metabolite  amphetamine  at  a 
concentration  eqtial  to  or  greater  ttua 
200  ng/mL  by  Aw  confirmatory  test.  If 
this  criterion  is  not  met.  the  spedmen 
must  be  reported  as  negative  ror 
methamphetamine.  This  addttional 
requirement  for  reporting  a  specimen 
positive  for  methamphetamine  entmvs 
that  high  concentrations  of 
sympathomimetic  amines  (including, 
but  not  limited  to.  ephedrine, 
pseudoephedrine  and 
phenylpropanolamine)  available  in 
over-the-counter  and  prescription 
medications  wrill  not  be  misidentified  as 
methamphetamine  by  the  confiiTnatory 
test.  This  reporting  criterion  has  been  in 
effed  as  a  temporary  policy  since 
December  22. 1990.  and  the  Department 
is  seeking  comment  on  whether  to  make 
this  a  permanent  requirement. 

The  Secretary  proposes  that  the  last 
sentence  in  section  2.4(g)(1).  "The 
results  (positive  and  negative)  for  aH 
spedmens  submitted  at  the  same  time  to 
the  laboratory  shall  be  reported  back  to 
the  Medical  Review  Officer  at  the  same 
lime."  be  deleted.  This  requirement  is 
no  longer  necessary  or  predical  since 
individual  spedmen  chain  of  custody 
forms,  rather  than  a  batdi  chain  of 
custody  form  containing  information  on 
more  than  one  urine  specimen,  ara  used 
for  all  Federal  employee  urine 
spedmens. 

The  Secretary  proposes  that  section 
2.4(1)  be  amended  to  allow,  but  not 
require,  an  agency  to  carry  out  pre- 
award  inspections  and  evaluation  of  the 
procedural  aspeds  of  the  laboratory's 
drug  testing  operation.  This  change 
allows  an  agency  to  determine  whether 
a  pre-award  inspedion  is  necessary. 

The  Secretary  proposes  adding  a  new 
sedion  2.4(n)(6)  and  amending  section 
2.6(b),  as  redesignated,  by  restricting  the 
types  of  arrangements  that  can  exist 
between  the  MRO  and  the  laboratory. 
The  [)epartment  proposes  to  require  that 
the  agency's  MRO  not  be  an  employee, 
an  agent  of,  or  have  any  finandal 
interest  in  the  laboratory  for  which  the 
MRO  is  reviewing  drug  testing  results. 
Similarfy,  the  laboratory  shall  not  have 
any  relationship  with  the  MRO  that  may 
be  construed  as  a  conflid  of  interest. 
The  Secretary  believes  that  these 
restridions  will  assist  in  eliminating 
any  conflid  of  interest  between  the 
MRO  and  the  laboratory  that  may  affect 
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the  impartiality  and  objectivity  of  the 
MRO  in  reporting  testing  deficiencies  or 
errors  to  appropriate  agency  officials. 

The  Secretary  proposes  tnat  a  new 
Section  2.5(d)(1)  be  added  which 
requires  agencies  to  purchase  only  blind 
quality  control  materials  that  have  been 
(a)  certified  by  immunoassay  and  GC/ 
MS.  and  (b)  have  stability  data  which 
verifies  their  performance  over  time. 
This  proposed  requirement  is  included 
because  there  is  no  current  uniform 
criteria  for  the  preparation,  certification, 
and  stability  of  urine  samples  provided 
by  numerous  vendors  for  use  in 
agencies'  blind  performance  testing 
programs.  Requiring  the  certification 
data  will  assist  in  preventing  the  use  of 
materials  that  may  be  unacceptable  as 
blind  quality  control  specimens. 

In  section  2.5(d)(2),  the  requirement 
to  maintain  a  minimum  of  10  percent 
blind  samples  is  proposed  to  be  reduced 
to  3  percent  (with  a  maximum  of  100 
samples)  submitted  per  Quarter.  This 
change  could  significantly  reduce  the 
costs  associated  with  maintaining  a 
blind  sample  program  without  affecting 
the  ability  to  monitor  a  laboratory's 
performance.  In  addition,  the  3  percent 
requirement  coincides  with  that 
adopted  by  the  Department  of 
Transportation  for  their  regulated 
industry  programs. 

The  Secretary  proposes  to  add  a  new 
section  2.6(h),  as  redesignated,  to  clarify 
that  the  Medical  Review  Officer  must 
report  the  final  results  of  drug  tests  to 
the  agency  in  writing  and  in  a  manner 
designed  to  ensure  confidentiality  of  the 
information.  This  provision  is  simply  a 
clarification  of  existing  practice. 
Requiring  final  results  to  be  in  writing 
assists  in  preventing  reporting  errors. 
The  Department  also  believes  that  the 
Medical  Review  Officer  must  transmit 
drug  test  results  in  a  manner  designed 
to  ensure  confidentiality  of  the 
information,  since  this  is  sensitive 
information. 

Subpart  C — Certification  of 
Laboratories  Engaged  in  Urine  Drug 
Testing  for  Federal  Agencies 

It  is  proposed  that  the  last  sentence  of 
section  3.4  be  amended  to  clarify  that  a 
certified  laboratory  must  inform  all 
clients  when  procedures  followed  for 
those  clients  do  not  conform  to  the 
standards  specified  in  these  Guidelines 
or  when  any  action  is  taken  which 
suspends  or  revokes  the  laboratory's 
certification.  Most  certified  laboratories 
promote  themselves  as  "NIDA  certified" 
and  many  clients  rely  on  this 
certification.  Thus,  it  is  essential  that 
clients  are  aware  of  any  departure  from 
the  Guidelines  or  problems  with  the 
laboratory's  certification. 


It  is  proposed  that  section  3.12(c)  be 
added  to  clarify  the  existing  authorify  of 
the  Secretary  to  take  whatever  action  is 
necessary  to  ensure  that  certified 
laboratories  continue  to  satisfy  all 
provisions  of  these  Guidelines  and  to 
ensure  the  full  reliabihty  of  drug  testing. 
This  includes  issuing  directives  to  any 
laboratory  suspending  the  use  of  certain 
analytical  procedures  when  necessary  to 
protect  the  integrity  of  the  testing 
process;  ordering  any  laboratory  to 
undertake  corrective  actions  to  respond 
to  material  deficiencies  identified  in 
inspections  or  proficiency  testing; 
ordering  any  laboratory  to  send  aliquots 
of  urine  specimens  to  be  tested  at 
another  laboratory  when  necessaiy  to 
ensure  the  accuracy  of  testing  under 
these  Guidelines;  reviewing  private 
sector  drug  testing  data  to  the  extent 
necessary  to  ensure  the  full  reliability  of 
drug  testing  for  Federal  agencies;  and 
taking  any  other  action  necessary  to 
address  deficiencies  in  drug  testing, 
analysis,  sample  collection,  chain  of 
custody,  reporting  of  results,  or  any 
other  aspect  of  the  certification  program. 

The  Secretary  proposes  that  section 
3.17(c)  be  amended  to  change  the  PT 
challenges  for  certified  laboratories  from 
6  cycles  per  year  to  4  cycles  per  year. 
Experience  in  this  and  other 
performance  testing  programs  indicates 
that  4  cycles  per  year  is  sufficient  to 
assess  a  laboratory's  ability  to 
forensically  test  and  report  results  for 
FT  specimens. 

The  Secretary  proposes  that  section 
3.19(b)(4)  be  amended  to  allow  a 
certified  laboratory  to  report  one 
quantitative  result  differing  by  more 
than  50  percent  from  the  target  value 
within  any  3  consecutive  cycles  of 
performance  testing.  This  change  would 
allow  a  certified  laboratory  to  make  one 
administrative  or  technical  error  on  a 
performance  testing  sample  and  be 
given  an  opportunity  to  take  corrective 
action  to  ensure  that  this  kitid  of  error 
will  not  reoccur. 

The  Secretary  proposes  that  new 
sections  3.15(e)  and  3.22  be  added  to 
provide  that  the  Secretary  will 
announce  in  the  Federal  Register  when 
laboratories  are  certified,  those  whose 
certifications  have  been  suspended,  or 
those  whose  certifications  have  been 
revoked.  These  provisions  coincide  with 
existing  HHS  policy.  The  Secretary  does 
not  propose  to  publish  in  the  Federal 
Register  notices  of  proposed  revocation 
of  laboratories  whose  certifications  have 
not  been  suspended.  Uplike  suspended 
laboratories,  these  laboratories  do  not 
pose  an  immediate  threat  to  the  public 
health  and  welfare  and  may  continue 
Federal  employee  drug  testing  until 
such  time  that  the  revocation  becomes 


efiiective.  These  laboratories  would  also 
have  an  opportunity  to  request  internal 
review  of  the  decision  to  revoke. 

Section  3.15(e)  also  provides  that  the 
written  notice  of  the  suspension  which 
is  sent  to  the  laboratory  will  be  made 
available  to  the  public  upon  request,  as 
well  as  the  reviewing  official's  written 
decision  which  upholds  or  denies  the 
suspension  or  proposed  revocation 
under  the  procedures  of  subpart  D. 

The  Secretary  proposes  to  revise 
section  3.16  to  clarify  how  a  laboratory 
who  has  had  its  certification  revoked 
may  seek  recertification.  The 
Department  proposes  to  revise  that 
section  to  provide  that,  unless  otherwise 
provided  by  the  Secretary  in  the  notice 
of  suspension  or  proposed  revocation 
under  section  3.13(a)  or  the  reviewing 
official's  decision  under  section  4.9(e) 
or  4.14(a),  a  laboratory  which  has  had 
its  certification  revoked  and  seeks  to  be 
recertified  must  meet  the  criteria  of 
section  3.12(b),  as  well  as  all  other 
requirements  of  the  Guidelines, 
including  the  successful  participation  in 
three  cycles  of  performance  testing 
(sections  3.17(b)  and  3.19(a))  and  a 
laboratory  inspection  (sections  3.2(b) 
and  3.20).  Once  recertified,  the 
laboratory  must  undergo  a  second 
inspection  within  three  months,  after 
which  biannual  inspections  will  be 
required  to  maintain  certification 
(section  3.2(b)),  as  well  as  participation 
in  the  quarterly  performance  testing 
program  (sections  3.2(b)  and  3.17(c)). 

Tne  Secretary  proposes  to  revise 
section  3.20  to  clarify  that  inspectors  are 
to  perform  inspections  consistent  with 
the  guidance  provided  by  the  Secretary. 
This  revision  also  clarifies  that 
laboratories  are  required  to  follow  good 
forensic  laboratory  practice  in  all 
aspects  of  their  drug  testing  operations 
and  are  required  to  be  in  compliance 
with  these  Guidelines.  It  is  the 
laboratory's  responsibility  to  correct  all 
deficiencies  identified  during  the 
inspection  and  to  have  the  knowledge, 
skill,  and  expertise  to  correct 
deficiencies  consistent  with  good 
forensic  laboratory  practice. 

Subpart  D — Procedures  for  Review  of 
Suspension  or  Proposed  Revocation  of 
a  Certified  Laboratory 

The  Secretary  proposes  to  add  a  new 
subpart  F  which  sets  forth  more  detailed 
procedures  for  the  review  of  an 
immediate  suspension  or  proposed 
revocation  of  a  certified  laboratory  that 
is  provided  for  in  section  3.15(b).  In 
general,  these  procedures  describe  how 
laboratories  may  request  an  informal 
review  of  the  immediate  suspension  and 
the  proposed  revocation  and  how  the 
review  will  generally  be  conducted.  The 
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presicfing  official  wrill  review  documents 
and  briefs  that  are  submitted  and  may 
provide  for  a  hearing  at  which  time  each 
party  may  present  witnesses  as  agreed 
upcni  in  a  prehearing  conference  and 
may  question  the  opposing  party's 
witnesses. 

More  specifically,  the  procedures 
provide  that  a  laboratcny  has  30  days 
h-om  the  mitten  notioB  of  suspension  or 
proposed  revocation  or  3  days  from 
notification  for  an  expedited  review  of 
the  suspension  to  request  a  review.  The 
National  Laboratory  Certification 
Program  (currently  located  in  the 
Division  of  Applied  Research  at  the 
National  Institute  on  Drug  Abuse)  bears 
the  burden  of  proving  by  a 
preponderance  of  the  evidence  that  its 
decision  to  suspend  or  propose 
revocation  is  appropriate.  If  the 
reviewing  official  upholds  the 
suspension  and  proposed  revocation, 
the  revocation  will  become  effective 
immediately  and,  if  the  suspension  and 
proposed  revocation  are  denied,  the 
suspension  will  be  lifted  immediately. 

The  procedures  also  provide  for  an 
abeyance  agreement.  That  is,  the  parties 
may  agree.  up(Hi  mutually  acceptable 
conditions,  to  hold  the  informal  review 
procedures  in  abeyance  for  a  reasonable 
time  while  the  laboratory  attempts  to 
regain  compliance  with  the  Mandatory 
Guidelines.  For  example,  if  a  laboratory 
receives  notice  of  an  immediate 
suspension  and  a  proposed  revocation 
and  prefers  to  remedy  the  deficiencies 
rather  than  proceed  immediately  with 
an  informal  review,  the  parties  involved 
may  agree,  upon  mutually  acceptable 
conditions,  to  extend  the  time  periods 
for  requesting  review  of  the  suspension 
or  proposed  revocation.  If  the  dispute 
has  been  resolved,  the  request  for 
review  will  be  dismissed. 

It  is  the  Department's  view  that  these 
procedures  will  provide  a  timely  and 
fair  review  of  suspensions  or  proposed 
revocations. 

Several  sections  have  been 
redesignated  and  other  minor  proposed 
changes  have  been  made  for 
grammatical  and  procedural 
clarification.  All  changes  are  presented 
below  in  a  section-by-section  format. 

Information  Collection  Requirements 

Any  comments  related  to  the 
Paperwork  Reduction  Act  of  1980  may 
be  sent  to  Allison  Eydt:  HHS  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  room  3001, 
New  Executive  Office  Building. 
Washington.  DC  20503. 

Information  collection  and 
recordkeeping  requirements  which 
would  be  imposed  on  laboratories 


engaged  in  urine  drug  testing  for  Federal 
agencies  concern  quality  assurance  and 
quality  control;  security  and  diain  of 
custody;  documentaticm;  reports; 
performance  testing;  and  inspections  as 
set  out  in  sections  3.7.  3^,  3.10,  3.11, 
3.17,  and  3.20.  To  isdlitate  ease  of  use 
and  uniform  reporting,  a  chain  of 
custody  form  has  been  developed  as 
referenced  in  sections  2.2(c)  and  2.2(f). 

The  informatim  collection  and 
recordkeeping  requirements  contained 
in  these  GuideUnes  have  been  submitted 
to  the  Office  of  Management  and  Budget 
for  review  under  section  3504(h}  of  the 
Paperwork  Reduction  Act  of  1980. 

Dated:  July  7. 1992. 
lames  O.  Mmoo, 
Assistant  Secretary  for  Heaith. 

Dated:  August  25, 1992. 
Louis  W.  SalUvan. 

Secretary. 

Accordingly,  the  following 
amendments  are  proposed  to  the 
MandatOTy  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs 
published  on  April  11. 1988  (53  FR 
11979): 

PROPOSED  AMENDMENTS  TO  THE 
MANDATORY  GUIDELINES  FOR  FEIKRAL 
WORKPLACE  DRUG  TESTING  PROGRAMS 

The  Table  of  Contents  with  all  proposed 
changes  included  will  be  revised  to  read  as 
follows: 

Subpart  A — Genera! 

1.1    Applicability. 

1.2 

1.3 


Definitions. 
Future  Revisions. 


Subpart  B— Sdentifk  and  Tacfanical 
ReqairaoMBU 

2.1  The  Drugs. 

2.2  Specimen  Collection  Procedures. 

2.3  Laboratory  PersonneL 

2.4  Laboratory  Analysis  Procedures. 

2.5  Quality  Assurance  and  Quality  Control. 

2.6  Reporting  and  Review  of  Results. 

2.7  Protection  of  Employee  Records. 

2.8  Individual  Access  to  Test  and 
Laboratory  Certification  Results. 

Subpart  C— CertificatioB  af  Laboratoriaa 
Engaged  in  Urine  Drvg  Testing  for  Federal 
Agencies 

3.1  Introduction. 

3.2  Goals  and  Objectives  Of  Certification. 

3.3  General  Certification  Requirements. 

3.4  Capability  to  Test  for  Five  Qasses  of 
Drugs. 

3.5  Initial  and  Confirmatory  Capability  at 
Same  Site. 

3.6  Personnel. 

3.7  Quality  Assurance  and  Quality  ControL 

3.8  Security  and  Chain  of  Custody. 

3.9  One-Year  Storage  for  Confimied 
Positives. 

3.10  Documentation. 

3.11  Reports. 

3.12  Certification. 

3.13  Revocation. 


3.14  Suspension. 

3.15  Notice. 

3.16  Recertificatkin. 

3.17  Performance  Test  HequiiemeBt  ior 
Ceitificstioa. 

3.18  PerformancB  Test  Specimen 
Composition. 

3.19  Evaluation  of  Perfbnnanoe  Testing. 

3.20  Inspections. 

3.21  Results  of  Inadequate  Performance. 
3.Z2    Listing  of  Certified  Labontoriee. 

Subpart  D-ProcwtoTM  for  Review  af 
Snapension  or  Propoaed  Revocatloa  af  a 
Certified  Laboratary 

4.1  AppUcabUity. 

4.2  Definitions. 

4.3  Limitations  on  Issues  Subject  to  Rsvlvw. 

4.4  Specifying  Who  Represents  the  Parties. 

4.5  TIm  Request  for  Iniormal  Review  and 
the  Reviewing  Official's  RaspoBsa 

4.6  Abeyance  AgreemeoL 

4.7  Preparation  of  the  Review  Pile  and 
Written  Argument 

4.8  Opportunity  for  Oral  Preaentation. 

4.9  Expedited  Procedures  tar  Review  of 
Iminediate  Suspension. 

4.10  Ex  Parte  Communications. 

4.11  Transmisaion  of  Written  ■ 
Communications  by  Reviewing  OCBdal 
and  Calculation  of  Deadlines. 

4.12  Authority  and  ResponsibiUtias  of 
Reviewing  Official. 

4.13  Administrative  Record. 

4.14  Written  Decision. 

4.15  Court  Review  of  Final  Administrative 
Action;  Exhaustion  of  Administrative 
Remedies. 

Subpart  A 

1.  Section  1.1(b)  is  deleted;  sections 
l.l(c-f)  are  redesignated  sections  1.1(b- 
e).  respectively. 

2.  Section  1.1(b)  as  redesignated  is 
amended  by  deleting  "Except  as 
provided  in  2.6." 

3.  Section  1.2  is  amended  by  addii^ 
the  following  new  definitions  in 
alphabetical  sequence: 

Calibrator  A  sample  used  to  prepare 
a  calibration  curve  or  cutoff  of  the  assay. 

Certifying  Scientist  An  individual 
with  at  least  a  bachelor's  degree  in  the 
chemical  or  biological  sciences  or 
medical  technology  or  equivalent  who 
reviews  all  pertinent  data  and  quality 
control  results.  The  individual  shall 
have  training  and  experience  in  the 
theory  and  practice  of  all  methods  and 
procedures  used  in  the  laboratory, 
including  a  thorough  understanding  of 
quality  control  practices  and  procedures 
relevant  to  the  results  that  the 
individual  certifies.  Relevant  training 
and  experience  shall  also  include  the 
review,  interpretation,  and  reporting  of 
test  results;  maintenance  of  chain  of 
custody:  and  proper  remedial  action  to 
be  taken  in  response  to  test  systems 
being  out  of  control  limits  or  detecting 
aberrant  test  or  quafity  control  results. 

Control  A  sample  used  to  check  the 
accuracy  of  a  calibration. 
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Laboratory  Chain  of  Custody  Form 
The  formts)  used  by  the  testing 
laboratory  to  document  the  security  of 
the  specimen  and  all  aliquots  of  the 
specimens  during  testing  and  storage  by 
the  laboratory.  The  form,  which  may 
account  for  an  entire  laboratory  test 
batch,  shall  include  the  names  and 
signatures  of  all  individuals  who 
accessed  the  specimens  or  aliquots  and 
the  date  and  purpose  of  the  access. 

Specimen  Chain  of  Custody  Form  A 
form  used  to  document  the  security  of 
the  specimen  from  time  of  collection 
until  receipt  by  the  laboratory.  This 
form,  at  a  minimum,  shall  include 
specimen  identifying  information,  date 
and  location  of  collection,  name  and 
signature  of  collector,  name  of  testing 
laboratory,  and  the  names  and 
signatures  of  all  individuals  who  had 
custody  of  the  specimen  from  time  of 
collection  until  the  specimen  was 
prepared  for  shipment  to  the  laboratory. 

Standard  A  reference  material  or 
solution  used  to  prepare  a  calibrator  or 
control. 

4.  Section  1.2.  definition  of  Chain  of 
Custody,  second  sentence,  is  amended 
to  read  as  follows: 

These  procedures  shall  require  that  an 
OMB  approved  specimen  chain  of 
custody  form  be  used  from  the  time  of 
collection  to  receipt  by  the  laboratory 
and  that  upon  receipt  by  the  laboratory 
an  appropriate  laboratory  chain  of 
custody  form(s)  account  for  the  sample 
or  sample  aliquots  within  the 
laboratory. 

5.  Section  1.2,  deHnition  of  Initial 
Test,  is  amended  to  read  as  follows: 

An  immunoassay  test  to  eliminate 
"negative"  urine  specimens  frt)m  further 
consideration  and  to  identify  the  class 
of  drugs  that  requires  confirmation. 

6.  Section  1.2  is  amended  by  deleting 
the  deHnition  of  Permanent  Record 
Book. 

Subpart  B 

1.  In  all  sections  where  the  term  ml 
is  used  for  milliliters),  it  is  replaced 
with  the  term  mL. 

2.  Section  2.1(c)  is  amended  as 
follows: 

Urine  specimens  collected  pursuant 
to  Executive  Order  12564,  Public  Law 
100-71,  and  these  Guidelines  shall  be 
used  only  to  test  for  those  drugs 
included  in  agency  drug-free  workplace 
plans  and  may  not  be  used  to  conduct 
any  other  analysis  or  test  unless 
otherwise  authorized  by  law  except  if 
additional  testing  is  required  to 
determine  the  validity  of  the  specimen. 
Urine  that  tests  negative  by  initial  or 
confirmatory  testing  may,  however,  be 
pooled  for  use  in  the  laboratory's 
internal  quality  control  program. 


3.  Sections  2.2  and  2.4  are  amended 
by  substituting  the  terms  "in  the  record 
book"  or  "in  the  permanent  record 
book."  wherever  they  appear,  with  "on 
the  specimen  chain  of  custodv  form." 

4.  Section  2.2(f)(9)  is  amenaed  by 
deleting  "collection  site"  in  the  second 
sentence. 

5.  Section  2.2(f)(10)  is  amended  by 
replacing  60  milliliters  with  30 
milliliters  (mL),  deleting  the  second  and 
the  third  sentence,  and  changing  "(a 
glass  of  water)"  in  the  fourth  sentence 
to  read  "(e.g..  an  8  oz  glass  of  water 
every  30  min)." 

6.  Section  2.2(f)(13)  is  amended  by 
changing  "32.5°-37.7°C/90.5-99.8''F"  to 
read  "32°C/90''-100»F." 

7.  Section  2.2(f)(13)  is  amended  by 
changing  the  phrase  "direct  observation 
of  a  same  gender  collection  site  person" 
to  read  "direct  observation  by  a  person 
of  the  same  gender." 

8.  Section  2.2(f)(16)  is  amended  in  its 
entirety  to  read  as  follows: 

When  there  is  any  reason  to  believe 
that  a  particular  individual  may  have 
altered  or  substituted  the  specimen  to  be 
provided,  another  specimen  shall  be 
obtained  as  soon  as  possible  under  the 
direct  observation  of  a  person  of  the 
same  gender  and  both  specimens  shall 
be  forwarded  to  the  laboratory  for 
testing. 

9.  Section  2.2(f)(17)  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 

If  the  specimen  is  transferred  to  a 
second  bottle,  the  collection  site  person 
shall  request  the  individual  to  observe 
the  transfer  of  the  specimen  and  the 
placement  of  the  tamper-evident  seal/ 
tape  on  the  bottle.  The  tamper-evident 
seal  may  be  in  the  form  of  evidence 
tape,  a  self-sealing  bottle  cap  with  both 
a  tamper-evident  seal  and  unique 
coding,  cap  and  bottle  systems  that  can 
only  be  sealed  one  time,  or  any  other 
system  that  ensures  any  tampering  with 
the  specimen  will  be  evident  to 
laboratory  personnel  during  the 
accessioning  process. 

10.  Section  2.2(f)(21)  is  amended  by 
deleting  the  second  sentence. 

11.  Section  2.2(f)(23)  is  amended  in 
its  entirety  to  read  as  follows: 

Based  on  a  reason  to  believe  that  the 
individual  may  alter  or  substitute  the 
specimen  to  be  provided,  a  higher  level 
supervisor  shall  review  and  concur  in 
advance  with  any  decision  by  a 
collection  site  person  to  obtain  a 
specimen  under  direct  observation.  The 
person  directly  observing  the  specimen 
collection  shall  be  of  the  same  gender. 

12.  Section  2.2(h),  Transportation  to 
Laboratory,  is  redesignated  as  §  2.2(i) 
and  is  amended  by  substituting  the  term 
"chain  of  custody  documentation"  with 


the  term  "specimen  chain  of  custody 
form." 
13.  A  new  section  2.2(h)  is  added  as 

follows: 

Split  Specimens.  The  employer  may, 
but  is  not  required  to,  use  a  split  sample 
method  of  collection.  If  the  urine 
specimen  is  split  into  two  containers 
(hereinafter  referred  to  as  Bottle  A  and 
Bottle  B).  the  following  procedure  shall 
be  used: 

(1)  The  individual  shall  urinate  into  a 
collection  container.  The  collection  site 
person,  in  the  presence  of  the 
individual,  after  determining  specimen 
temperature,  pours  the  urine  into  two 
specimen  containers  labelled  Bottle  A 
and  Bottle  B. 

(2)  The  first  specimen  bottle  (Bottle  A) 
is  to  be  used  for  the  drug  test,  and  30 
mL  of  urine  shall  be  poured  into  it.  If 
there  is  no  additional  urine  available  for 
the  second  specimen  bottle  (Bottle  B), 
the  first  specimen  bottle  (Bottle  A)  shall 
nevertheless  be  processed  for  testing. 

(3)  Up  to  30  mL  of  the  remainder  of 
the  urine  shall  be  poured  into  the 
second  specimen  bottle  (Bottle  B). 

(4)  All  requirements  of  this  part  shall 
be  followed  with  respect  to  Bottle  A  and 
Bottle  B.  including  the  requirements 
that  a  copy  of  the  chain  of  custody  form 
accompany  each  bottle  processed  under 
split  sample  procedures. 

(5)  Any  specimen  collected  under 
split  sample  procedures  must  be  stored 
in  a  secured,  refrigerated  environment 
and  an  appropriate  entry  made  on  the 
specimen  chain  of  custody  form. 

(6)  If  the  test  of  the  first  specimen 
bottle  (Bottle  A)  is  positive,  the 
individual  may  request  that  the  MRO 
direct  that  the  second  specimen  bottle 
(Bottle  B)  be  tested  in  a  different  HHS- 
certified  laboratory  for  presence  of  the 
drug(s)  for  which  a  positive  result  was 
obtained  in  the  test  of  the  first  specimen 
bottle  (Bottle  A).  The  MRO  shall  honor 
such  a  request  if  it  is  made  within  72 
hours  of  the  individual's  having 
received  notice  that  he  or  she  tested 
positive.  The  result  of  this  test  is 
transmitted  to  the  MRO  without  regard 
to  the  cutoff  levels  used  to  test  the  first 
specimen  bottle  (Bottle  A). 

(7)  Any  action  taken  by  a  Federal 
agency  as  a  result  of  a  positive  drug  test 
(e.g.,  removal  from  performing  a  safety- 
sensitive  function)  may  proceed 
pending  the  result  of  the  test  on  the 
second  specimen  bottle  (Bottle  B). 

(8)  If  the  result  of  the  test  on  the 
second  specimen  bottle  (Bottle  B)  is 
negative,  the  MRO  shall  void  the  test 
result  for  Bottle  A.  Any  action  taken 
under  paragraph  (7)  shall  be  reversed 
and  the  individual  shall  re-enter  the 
group  subject  to  random  testing  as  if  the 
test  had  not  been  conducted. 
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14.  Section  2.3(a]  is  amended  by 
substituting  the  term  "responsible 
person"  for  the  term  "qualified 
individual." 

15.  Sections  2.3(b)  and  2.4(g)  are 
amended  by  substituting  the  term 
"certifying  scientist(s)"  for  the  terms 
"qualified  individual(s)"  and 
"responsible  individual"  and  by 
deleting  the  last  sentence  in  §  2.3(b). 

16.  Section  2.4(a)(1),  last  sentence,  is 
amended  to  read  as  follows: 

The  laboratory  shall  maintain  a  record 
that  documents  the  dates,  time  of  entry 
and  exit,  and  purpose  of  entry  of 
authorized  visitors,  maintenance,  and 
service  personnel  accessing  secured 
areas. 

17.  Section  2.4(b)(2),  second  sentence, 
is  amended  to  read: 

Aliquots  and  laboratory  chain  of 
custody  forms  shall  be  used  by 
laboratory  personnel  for  conducting 
initial  and  confirmatory  tests  while  the 
original  specimen  and  specimen  chain 
of  custody  form  remain  in  secure 
storage. 

18.  Section  2.4(d),  third  sentence,  is 
amended  to  read  as  follows: 

When  conducting  either  initial  or 
confinnatory  tests,  every  batch  shall 
contain  an  appropriate  number  of 
standards  and  controls  (see  section  2.5 
(b)  and  (c)). 

19.  Section  2.4(e)(1),  the  initial  test 
level  for  marijuana  metabolites 
appearing  in  the  table,  is  amended  by 
changing  the  value  of  "100"  to  "50." 

20.  Section  2.4(e)(2),  second  sentence, 
is  amended  to  read: 

The  agency  requesting  the 
authorization  to  include  other  drugs 
shall  submit  to  the  Secretary  in  writing 
the  agency's  proposed  initial  test 
methods,  testing  levels,  and 
performance  test  proraam. 

21.  Section  2.4Ce)(3)  is  added  to  read 
as  follows: 

.    Specimens  that  test  negative  on  all 
initial  immunoassay  tests  will  be 
reported  negative.  No  further  testing  of 
these  negative  specimens  is  permitted 
and  the  samples  shall  either  be 
discarded  or  pooled  for  use  in  the 
laboratory's  internal  quality  control 
program. 

22.  Section  2.4(e)(4)  is  added  to  read 
as  follows: 

Multiple  screening  tests  (also  known 
as  rescreening)  for  the  same  drug  or 
drug  class  may  be  performed  provided 
that  all  tests  meet  all  GuideUne  cutoffs 
and  quality  control  requirements  (see 
section  2.5(b)).  For  example,  a  test  is 
performed  by  immunoassay  technique 
"A"  for  all  drugs  using  the  HHS  cutoff 
levels,  but  presumptive  positive 
amphetamines  are  forwarded  for 
immunoassay  technique  "B"  to 


eliminate  any  possible  presumptive 
positives  due  to  structural  analogues. 
All  tests  must  include  all  the 
appropriate  quality  control  samples  and 
use  the  HHS  cutofb. 

23.  Section  2.4(f)(1).  first  sentence,  is 
amended  by  deleting  the  word 
"techniques"  and  the  phrase  "for  each 
drug"  and  by  adding  after  the  word 
"confirmed"  the  phrase  "for  the 
class(es)  of  drugs  screened  positive  on 
the  initial  screen."  The  third  sentence  is 
amended  by  replacing  the  phrase 
"greater  than  highest  standard  curve 
value"  with  "exceeds  the  linear  range  of 
the  test."  The  table  is  amended  by 
deleting  the  two  asterisks  on  the 
morphine  and  codeine  lines.  A  new 
superscript  3  is  added  to  the 
methamphetamine  line  of  the  table  with 
a  new  footnote  to  read  "Specimen  must 
also  contain  amphetamine  at  a 
concentration  ^200  ng/mL." 

24.  Section  2.4(f)(2),  the  second 
sentence,  is  amended  to  read  as  follows: 

The  agency  requesting  the 
authorization  to  include  other  drugs 
shall  submit  to  the  Secretary  in  writing 
the  agency's  proposed  confirmatory  test 
methods,  testing  levels,  and  proposed 
performance  test  program. 

25.  Section  2.4(f)(3]  is  added  as 
follows: 

Specimens  that  test  negative  on 
confirmatory  tests  shall  be  reported 
negative.  No  further  testing  of  these 
specimens  is  permitted  and  the  samples 
shall  either  be  discarded  or  pooled  for 
use  in  the  laboratory's  internal  quality 
control  program. 

26.  In  section  2.4(g)(1),  the  last 
sentence  is  deleted. 

27.  hi  section  2.4(g)(2).  two  new 
sentences  are  added  to  read: 

For  amphetamines,  to  report  a 
specimen  positive  for 
methamphetamine  only,  the  specimen 
must  also  contain  amphetamine  at  a 
concentration  equal  to  or  greater  than 
200  ng/mL  by  the  confirmatory  test.  If 
this  criterion  is  not  met.  the  specimen 
must  be  reported  as  negative  for 
methamphetamine. 

28.  Section  2.4(g)(5)  is  amended  by 
replacing  the  phrase  "individual 
responsible  for  day  to  day  management 
of  the  drug  testing  laboratory  or  the 
individual  responsible  for  testing  to  the 
validity  of  the  test  reports"  with 
"certifying  scientist." 

29.  Section  2.4(i)  is  amended  by 
revising  the  title  to  read  as  follows: 

/?e(esti/iB  o/a  Spec7/ne/i  (i.e.,  the 
reanalysis  by  gas  chromatography/mass 
spectrometiy  of  a  specimen  previously 
reported  positive  or  the  testing  of  Bottle 
B  of  a  split  specimen  collection). 


30.  Section  2.4(1)  is  amended  by 
replacing  the  word  "shall"  in  the  last 
sentence  with  the  word  "may." 

31.  hi  section  2.4(n)(2),  the  title  and 
first  sentence  are  amended  as  follows: 

Calibrators  and  Controls.  Laboratory 
calibrators  and  controls  shall  be 
prepared  with  pure  drug  standards 
which  are  properly  labeled  as  to  content 
and  concentration. 

32.  A  new  section  2.4(n)(6)  is  added 
to  read  as  follows; 

(6)  Restrictions.  The  laboratory  shall 
not  enter  into  any  relationship  with  an 
agency's  Medical  Review  Officer  that 
may  be  construed  as  a  potential  conflict 
of  interest  orderive  any  financial 
benefit  by  having  an  agency  use  a 
specific  Medical  Review  Officer. 

33.  Section  2.5(a)  is  amended  by 
revising  the  first  sentence  as  follows: 

Drug  testing  laboratories  shall  have  a 
quality  assurance  program  which 
encompasses  all  aspects  of  the  testing 
process  including  but  not  limited  to 
specimen  acquisition,  chain  of  custody, 
security  and  reporting  of  results,  initial 
and  confirmatory  testing,  certification  of 
calibrators  and  controls,  and  validation 
of  analytical  procedures. 

34.  Section  2.5(b)  is  amended  to  read 
as  follows: 

Each  analytical  run  of  specimens  to  be 
screened  shall  include: 

(1)  Negative  specimens  certified  to 
contain  no  drug; 

(2)  Positive  controls  fortified  with 
known  reference  materials; 

(3)  Positive  controls  with  the  drug  or 
metabolite  at  or  near  the  threshold 
(cutoff); 

(4)  A  sufficient  number  of  calibrators 
to  ensure  and  document  the  linearity  of 
the  assay  method  over  time  in  the 
concentration  area  of  the  cutoff.  After 
acceptable  values  are  obtained  for  the 
known  calibrators,  those  values  will  be 
used  to  calculate  sample  data; 

(5)  A  minimum  of  20  percent  of  all 
test  samples  shall  be  quality  control 
specimens;  and 

(6)  One  (tercent  of  each  run,  with  a 
minimum  of  at  least  one  sample,  shall 
be  the  laboratory's  blind  quality  control 
samples  to  ap{>ear  as  normal  samples  to 
the  laboratory  analysts. 

Implementation  of  procedures  to 
ensure  that  carryover  does  not 
contaminate  the  testing  of  an 
individual's  specimen  shall  be 
documented. 

35.  Section  2.5(d)(1),  first  sentence,  is 
redesignated  as  section  1.1(f). 

36.  Section  2.5(d)(1),  second  sentence, 
is  redesignated  a  new  section  3.19(e) 
and  the  title  "Other  Performance 
Testing"  is  added  prior  to  that  sentence. 

37.  A  new  section  2.5(d)(1)  is  added 
to  read  as  follows: 


(i06a 
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(1)  AgnBTiBB  shall  only  pucdiase  blind 
quality  coatrol  matariaU  that  have  beeo 
certified  by  immunoassay  and  CC/HS 
and  have  st^lity  data  which  verifies 
their  peeiarmmux  over  time. 

3A.  SactioB  2.5(d)(2)  is  araandad  to 
read  as  follows: 

Duriag  the  Initial  90-day  period  of 
any  sew  dni^  testing  proeram.  each 
agency  shall  submit  blind  performance 
test  spaciaeas  to  «ach  laboratory  it 
contracts  with  In  the  amount  of  at  least 
50  pescant  of  the  total  number  of 
samples  sufaouttad  (up  to  a  maximum  of 
500  samples)  and  thereafter  a  minimum 
of  3  percent  of  all  samples  (to  a 
maximum  of  100)  submitted  per  Quarter. 

39.  Section  2.5(d)(4).  the  second 
sentence,  is  nvised  to  read  as  fetllows: 

A  record  Aal\  be  made  of  the 
Secretary's  investigativa  findings  and 
the  corrective  actios  takaa  by  the 
laboratory,  and  that  record  shall  be 
datad  and  signed  by  the  individuals 
respoosibla  for  the  day-to-day 
masagemeot  and  operation  eif  the  drug 
testing  laboratory. 

40.  Section  2.S(d)(£).  third  saotaace, 
is  aaendad  as  follaws: 

This  retesting  shall  be  doTMmwntwd  by 
a  statement  si^ad  by  the  Responsible 
Person. 

41.  Section  2£  «n  Interim 
Certincation  is  deleted  and  sections  2.7 
through  2J9  are  redes^nated  €»  sections 
2.6  through  2.8. 

42.  A  new  section  2Mh)  as 
redesignated  is  added  to  read  as  foUows: 

Repotting  Final  Resulis.  The  Medical 
Review  Officer  shall  report  the  final 
results  of  the  drug  tests  in  writing  and 
in  a  manner  designed  to  ensure 
confidentiality  of  the  infonnation. 

43.  Section  2.6(b)  as  redesignated  is 
amended  by  replamag  the  first  sentence 
with  the  ioUowing  sentences: 

The  Medical  Review  Officer  shall  be 
a  licensed  physician  with  knowledge  of 
substance  abuse  disorders.  The  Medical 
Review  Officer  may  be  an  employee  of 
the  agency  or  a  contractor  lor  the 
agency:  however,  the  Medical  Review 
Officer  shafl  not  be  an  employee  or 
agent  of  or  have  any  financial  interest  in 
the  laboratory  for  which  the  Medical 
Review  Officer  is  reviewing  drug  testing 
results.  Additionally,  the  Medical 
Review  Officer  shall  not  derive  any 
financial  benefit  by  having  an  agency 
use  a  specific  drug  testing  laboratory  or 
have  any  relationship  with  the 
laboratory  that  may  be  construed  as  a 
potential  conflict  of  interest. 

44.  The  last  sentence  of  section  2.6(d) 
as  redesignated  is  amended  to  read  as 
follows: 

This  requirement  does  not  apply  if  the 
agency's  GC/iAS  confirmation  testing  for 
opiates  confirms  the  presence  of  6- 


monoaoetylnuHphina  since  the  presence 
of  this  metabolite  is  proof  of  heroin  use. 

45.  Section  2.6(e)  as  redesignated  is 
amended  to  read  as  ibJkiws: 

Should  any  question  arise  as  to  the 
accuracy  or  validity  of  a  positive  test 
result,  only  the  Medical  Review  Officer 
is  authorized  to  order  a  reanalysis  of  the 
original  sample  or  the  analysis  of  Bottle 
B  fi-om  a  split  specimen  collection.  Such 
retests  are  authorized  only  at 
laboratories  certified  under  these 
Guidelines. 

46.  Section  2.6(f)  as  redesignated  is 
amended  to  read  as  follows: 

If  fte  Medical  Review  Officer 
determines  that  there  is  a  legitimate 
medical  explanation  for  the  positive  test 
result,  he  or  she  shall  take  no  further 
action  and  report  the  test  result  as 
negative. 

Subpart  C 

1.  In  section  S.2(b),  the  fifth  sentence 
is  amended  to  read  as  follows: 

Maintenanoa  of  certification  reqvtres 
participation  in  a  quarterly  perfonnance 
testing  piogiam  plus  periodic  on-ate 
in^Mctions. 

2.  Id  section  3.4.  tka  last  sentence  is 
corrected  to  read  as  follows: 

Certified  labocalocies  must  cleeiiy 
inform  aU  clients  when  prooedsres 
followed  for  those  clients  do  not 
conform  to  the  standards  specified  in 
these  Guidelines  or  when  the  laboratory 
undergoes  a  full  or  partial  suspension  or 
revocation. 

3.  A  new  section  3.12(c)  is  added  to 
read  as  follows: 

(c)  Corrective  Action  by  Certified 
Laboratories.  A  laboratory  mast  meet  all 
the  pertinent  provisions  of  these 
Guidelines  in  order  to  qualify  for  and 
maintain  certification.  The  Secretary  has 
broad  discretion  to  take  appropriate 
action  to  ensure  the  full  reliability  and 
accuracy  of  drug  testing  and  reporting 
and  to  resoWs  problems  related  to  drug 
testing  and  to  enforce  aH  standards  set 
forth  in  these  Gukletines.  The  Secretary 
shall  have  the  authority  to  issue 
directives  to  any  laboratory  suspending 
the  use  of  certain  analytical  procedures 
when  necessary  to  protect  the  intogrity 
of  the  testing  process;  order  any 
laboratory  to  undertake  corrective 
actions  to  respond  to  material 
dencisncies  identified  is  inspections  or 
proficiency  testing;  order  any  laboratory 
to  send  ahiquots  of  uiine  specimens  to 
be  tested  at  another  laboratory  when 
necessary  to  ensure  the  accuracy  of 
testing  ondra'  these  Guidelines;  review 
private  sector  drug  testing  data  to  the 
extent  necessary  to  ensure  the  faU 
reliability  of  drug  testing  for  Federal 
agencies;  and  take  any  other  action 
necessary  to  address  deficiencies  ia 


drug  taatii^  analysis,  sample  coUection. 
chain  of  castedy.  repa(tiagofTeBnitK,ar 
any  other  aepeot  of  the  certificaiion 
program. 

4.  Section  3.15i.4faB  title  is  changed 
fiom  "Netica;  Oppmtunity  for  Review" 
to  read  "Noboe.*' 

5.  Section  3.15(a)  is  revised  as 
follows: 

(a)  Wdtten  Notice.  When  a  laboratory 
is  auspended  or  the  Secietaiy  seeks  to 
revoke  certification,  the  Secretary  shall 
BBBfiediately  serve  the  laboratory  with 
wnttee  notice  of  the  suspension  or 
proposed  revocation  by  facsimile  safl, 
personal  service,  or  registered  or 
certified  raaiL  ratnra  receipt  raquaated. 
This  notice  shall  state  the  following: 

(1)  lite  reasons  for  the  sti  sponsion  or 
proposed  revocation; 

(2)  The  terms  of  the  sospension  or 
proposed  revocation;  and 

(3)  The  period  of  suspension  or 
proposed  revocation. 

6.  la  section  3.15(b),  the  second,  third, 
and  fourth  sentences  aw  delated  and  Qw 
following  added  after  the  first  sentence: 

Subpart  D  contains  detmled 
procedures  to  be  followed  for  an 
informal  review  of  the  suspension  or 
profKseed  revocation. 

7.  Section  3.15(e)  is  added  to  read  as 
foUowa: 

Public  Notice.  The  Secretary  shall 
publish  in  the  Federal  Kesister  the 
name,  address,  and  tel^hoM  nuodier  of 
any  labtMBtory  that  has  its  oartification 
suspended  or  revoked  under  section 
3.13  or  section  3.14,  respectively,  and 
the  name  of  any  laboratory  which  has  its 
suspension  lifted.  The  Secretary  shall 
provide  to  any  m«nber  of  the  pobbc 
upon  ssquest  ^a  written  notice 
provided  to  a  laboratory  that  has  its 
certification  sospeixied  or  revoked,  as 
well  as  the  reviewing  offictal's  written 
decision  vduch  upholds  or  denies  tha 
suspension  or  proposed  revocation 
under  the  piocedures  of  subpart  D. 

8.  Section  3.16.  second  santeoce.  is 
chasoed  to  read  as  follows: 

Ihuess  otherwise  provided  by  the 
Secretary  in  the  notice  of  suspension  or 
proposed  revocation  under  section 
3.13(a)  or  the  reviewing  official's 
decision  under  section  4.9(e)  or  4.14(a), 
a  laboratory  winch  has  had  its 
certification  revoked  and  seeks  to  be 
recertified  shall  apply  for  recarti&catien 
in  accordance  with  this  section,  in  order 
to  be  recertified,  the  labocotory  sbaU 
meet  the  criteria  erf  section  3.12(fa9,  as 
well  as  all  other  requirements  of  tiMse 
Guidelines,  includiJag  the  successfiil 
participation  in  three  cycles  of    . 
performanca  testing  (sections  3.17^ 
and  3.19(aM  sad  a  laboEStary  inspection 
(sections  1.2M  aad  3.201  Once 
recertified,  tha  laboratory  onist  undergo 
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a  second  inspection  within  three 
months,  after  which  biannual 
inspections  will  be  required  to  maintain 
certification  (section  3.2(b)),  as  well  as 
participation  in  the  quarterly 
performance  testing  program  (sections 
3.1(b)  and  3.17(c)). 

9.  Sections  3.17  and  3.19  are  amended 
by  substituting  "PT"  as  an  abbreviation 
for  performance  testing,  wherever  that 
term  appears. 

10.  Section  3.17(b)  is  amended  by 
deleting  the  la^  sentence. 

11.  Section  3.17(c)  is  revised  to  read 
as  follows: 

(c)  Four  Challenges  Per  Year.  After 
certification,  laboratories  shall  be 
challenged  with  at  least  10  PT 
specimens  on  a  quarterly  cycle. 

12.  The  first  sentence  in  §  3.18(b)  is 
amended  to  read  as  follows: 

PT  specimens  (as  diHierentiated  from 
blind  quality  control  samples)  shall  be 
spiked  with  the  drug  classes  and  their 
metabolites  that  are  required  for 
certification  (marijuana,  cocaine, 
opiates,  amphetamines,  and 
phencyclidine)  with  concentration 
levels  set  by,  but  not  limited  to,  one  of 
the  following  schema:  (1)  At  least  20 
percent  above  the  cutoff  limit  for  the 
initial  test;  (2)  near  the  cutoff  limit  as  a 
directed  specimen  for  confirmatory 
testing;  and,  (3)  below  the  cutoff  limit  to 
assess  the  performance  of  analytical 
procedures  at  low  concentrations. 

13.  The  second  sentence  of  section 
3.18(b)  is  amended  by  adding  "(directed 
specimens)"  to  the  end  of  the  sentence. 

14.  Section  3.18(b)  is  amended  by 
including  the  following  additional 
sentence  at  the  end  of  the  section: 

Finally,  PT  specimens  may  be 
constituted  with  interfering  substances. 

15.  Section  3.19(a)(2)  is  amended  by 
deleting  the  phrase  "for  each  shipment" 
in  the  first  sentence.  The  second 
sentence  of  section  3.19(a)(2)  is 
amended  by  changing  the  phrase  "over 
the  three  cycles"  to  read  "over  the  three 
consecutive  PT  cycles." 

16.  The  first  sentence  of  section 
3.19(a)(3)  is  amended  to  read  as  follows: 

An  applicant  laboratory  shall  obtain 
quantitative  values  for  at  least  80 
percent  of  the  total  drug  challenges 
which  are  ±20  percent  or  ±2  standard 
deviations  (whichever  range  is  larger)  of 
the  calculated  reference  group  mean. 

17.  In  section  3.19(b)(2)  is  amended  to 
read  as  follows: 

In  order  to  remain  certified, 
laboratories  must  successfully  complete 
four  cycles  of  performance  testing  per 
year.  Failure  of  a  certified  laboratory  to 
maintain  a  grade  of  90  percent  over  the 
span  of  three  consecutive  PT  cycles,  i.e., 
to  identify  90  percent  of  the  total  drug 
challenges  and  to  confirm  correctly  90 


percent  of  the  total  drug  challenges,  may 
result  in  suspension  or  revocation  of 
certification. 

18.  Section  3.19(b)(3)  is  amended  to 
read  as  follows: 

Quantitative  values  obtained  by  a 
certified  laboratory  for  at  least  80 
percent  of  the  total  drug  challenges 
must  be  ±20  percent  or  ±2  standard 
deviations  (whichever  range  is  larger)  of 
the  appropriate  reference  or  peer  group 
mean  as  measured  over  three 
consecutive  PT  cycles. 

19.  Section  3.19(b)(4)  is  amended  to 
read  as  follows: 

After  achieving  certification  a 
laboratory  is  permitted  one  quantitative 
result  differing  by  more  than  50  percent 
from  the  target  value  within  three 
consecutive  cycles  of  PT.  More  than  one 
error  of  this  type  within  three 
consecutive  PT  cycles  may  result  in  a 
suspension  or  proposed  revocation. 

20.  Section  3.19(b)(6),  the  first 
sentence,  is  amended  to  read  as  follows: 

If  a  certified  laboratory  fails  to 
maintain  a  grade  of  90  percent  over  the 
span  of  three  consecutive  PT  cycles  after 
initial  certification  as  required  by 

!>aragraph  (b)(2)  of  this  section  or  if  it 
ails  to  successfully  quantitate  results  as 
required  by  paragraphs  (b)(3),  (b)(4),  or 
'(b)(5)  of  this  section,  the  laboratory  shall 
be  immediately  informed  that  its 
performance  fall  imder  the  90  percent 
level  or  that  it  failed  to  quantitate 
successfully  test  results  and  how  it 
failed  to  quantitate  successfully. 

21.  Section  3.20  is  amended  oy 
adding  the  title  "(a)  Frequency"  before 
the  first  sentence. 

22.  Section  3.20,  the  second  and  third 
sentences  are  replaced  with  the 
following: 

(b)  Inspectors.  The  Secretary  shall 
establish  criteria  for  the  selection  of 
inspectors  to  ensure  high  quality, 
unbiased,  and  thorough  inspections. 
The  inspectors  shall  perform 
inspections  consistent  with  the 
guidance  provided  by  the  Secretary. 
Inspectors  shall  document  the  overall 
quality  of  the  laboratory's  drug  testing 
operation. 

(c)  Inspection  Performance.  The 
laboratory's  operation  shall  be 
consistent  with  good  forensic  laboratory 
practice  and  shall  be  in  compliance 
with  these  Guidelines.  It  is  the 
laboratory's  responsibility  to  correct  all 
deficiencies  identified  during  the 
inspection  and  to  have  the  knowledge, 
skill,  and  expertise  to  correct 
deficiencies  consistent  with  good 
forensic  laboratory  practice.  Consistent 
with  sections  3.13  and  3.14,  deficiencies 
identified  at  inspections  may  be  the 
basis  for  suspending  or  revoking  a 
laboratory's  certification. 


23.  Section  3.22  is  added  to  read  as 
follows: 

Listing  of  Certified  Laboratories 

A  Federal  Regiiter  listing  of 
laboratories  certified  by  HHS  will  be 
updated  and  published  i>eriodically. 
Laboratories  which  are  in  the  applicant 
stage  of  HHS  certification  are  not  to  be 
considered  as  meeting  the  minimum 
requirements  in  these  Guidelines.  A 
laboratory  is  not  certified  until  HHS  has 
sent  the  laboratory  an  HHS  letter  of 
certification. 

Subpart  D 

1.  A  new  subpart  D  describing 
procedures  for  review  of  suspension  or 
proposed  revocation  is  added  to  read  as 
follows: 

Subpart  D— Procedures  for  Review  of 
Suspension  or  Proposed  Revocation  of  a 
Certified  Laboratory 

Section  4.1    Applicability. 

These  procedures  apply  when: 

(a)  The  Secretary  has  notified  a 
laboratory  in  writing  that  its 
certification  to  perform  urine  drug 
testing  under  these  Mandatory 
Guidelines  for  Federal  Workplace  Drug 
Testing  Programs  has  been  suspended  or 
that  the  Secretary  proposes  to  revoke 
such  certification. 

(b)  The  laboratory  has,  within  30  days 
of  the  date  of  such  notification  or  within 
3  days  of  the  date  of  such  notification 
when  seeking  an  expedited  review  of  a 
suspension,  requested  in  writing  an 
opportunity  for  an  informal  review  of 
the  suspension  or  proposed  revocation. 

Section  4.2    Definitions. 

Appellant  Means  the  laboratory 
which  has  been  notified  of  its 
suspension  or  proposed  revocation  of  its 
certification  to  perform  urine  drug 
testing  and  has  requested  an  infcHrmal 
review  thereof. 

Respondent  Means  the  person  or 
persons  designated  by  the  Secretary  in 
implementing  these  Guidelines 
(currently  the  National  Laboratory 
Certification  Program  is  located  in  the 
Division  of  Workplace  Programs, 
Substance  Abuse  and  Mental  Health 
Services  Administration). 

Reviewing  Official  Means  the  person 
or  persons  designated  by  the  Secretary 
who  will  review  the  susp>ension  or 
proposed  revocation.  The  reviewing 
official  may  be  assisted  by  one  or  more 
employees  or  consultants  in  assessing 
and  weighing  the  scientific  and 
technical  evidence  and  other 
information  submitted  by  the  appellant 
and  respondent  on  the  reasons  for  the 
suspension  and  proposed  revocation. 
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Section  4.3  Limftation  offssnes  Subject 
to  Review. 

The  scope  of  review  ahall  be  limited 
to  the  facts  reievant  to  anv  ■uspen&ion 
or  prapoaed  revocadon,  the  necessary 
interpretatiQas  of  those  facts,  the 
Mandatory  Cuidelifies  for  Federal 
Workpiaoe  I>ug  Testing  ProgFama.  and 
other  ralevaat  law.  The  legal  validity  of 
the  Mandatory  Guidelines  shall  not  be 
subject  to  review  under  these 
procedures. 

Section  4.4  Specifying  Who  Represents 
the  Parties. 

The  appellant's  request  for  review 
shall  specify  the  name,  address,  and 
pboae  number  of  the  appellant's 
representative.  In  its  first  written 
submission  to  the  reviewing  official,  the 
respond«it  shall  specify  tiie  name, 
address,  and  phone  number  of  the 
respondent  s  representative. 

Section  4.5  The  Bequest  for  Informal 
Review  and  the  Reviewing  Official's 
Response. 

(a)  Within  30  days  of  the  date  of  the 
notice  of  the  suspension  or  proposed 
revocation,  the  appellant  must  submit  a 
written  request  to  ibe  reviewing  official 
seeking  review,  unless  some  other  time 
period  is  agreed  to  by  the  parties.  A 
copy  must  also  be  sent  to  the 
respondent.  The  request  for  review  must 
iaaode  a  copy  of  the  notice  of 
suspeasicMi  or  proposed  revocation,  a 
brief  statonent  of  why  the  decision  to 
suspend  or  propose  revocation  is  wrong, 
and  the  appellant's  request  for  an  oral 
presfflitation,  if  desired. 

(b)  Within  5  days  after  receiving  the 
request  for  review,  the  reviewing  official 
will  send  an  acknowledgment  and 
advise  the  appellant  of  the  next  steps. 
The  reviewing  official  will  also  send  a 
copy  of  the  acknowledgment  to  the 
respondent. 

Section  4.6    Abeyance  Agreement. 

Upon  mutual  agreement  of  the  parties 
to  hold  these  procedures  in  abeyance, 
the  reviewing  official  will  stay  ihese 
procedures  for  a  reasonable  time  while 
the  laboratory  attempts  to  regain 
compliance  with  the  Mandatory 
Guidelines  for  Federal  Workplace  Drug 
Testing  Programs  or  the  parties 
otherwise  attempt  to  settle  the  dispute. 
As  part  of  an  abeyance  agreement,  the 
parties  can  agree  to  extend  the  time 
period  for  requesting  review  of  the 
suspension  or  proposed  revocation.  If 
abeyance  begins  after  a  request  for 
review  has  been  filed,  the  appellant 
shall  notify  the  reviewing  official  at  the 
end  of  the  abeyance  period  advising 
whether  the  dispute  has  been  resolved. 
If  the  dispute  has  been  resolved,  the 


request  for  review  will  be  dismissed.  If 
the  dispute  has  not  been  resolTed,  the 
review  procedures  will  begin  at  tfw 
point  at  which  ttiey  were  interrupted  by 
the  abeyance  agreement  with  sudi 
modifications  to  the  procedures  as  the 
reviewiitg  official  deems  appropriate. 

Section  4^    Prepamtioa  of  the  Review 
PUe  mud  Written  Armament. 

The  appellant  and  the  respondent 
each  participate  in  developing  the  file 
for  the  reviewing  official  and  tn 
submitting  written  arguments.  The 
procedures  for  development  of  the 
review  file  and  submission  of  written 
aisument  are: 

la)  Appellant's  Documents  and  Brief. 
Within  15  deys  after  receiving  the 
acknowledgment  of  the  request  fox 
review,  the  appellant  shall  submit  to  Ae 
reviewing  official  the  foUovnng  (with  a 
copy  to  the  respondent): 

(1)  A  review  file  containing  the 
documents  supporting  appellant's 
argument,  tabbed  and  organized 
chronologically,  and  accompanied  by  an 
index  identifying  each  document.  Only 
essential  documents  should  be 
submitted  to  the  reviewing  official. 

(2)  A  written  statement  not  to  exceed 
20  double-spaced  pages,  explaining  why 
respondent's  decision  to  suspend  or 
propose  revocation  of  appellant's 
certification  is  wrong  (appellant's  brief). 

(b)  Respondent's  Documents  and 
Brief  Within  15  days  after  receiving  a 
copy  of  the  acknowledgment  of  the 
request  for  review,  the  respondent  shall 
submit  to  the  reviewing  official  the 
following  (with  a  copy  to  the  appellant): 

(1)  A  review  file  containing 
documents  supporting  respondent's 
decision  to  suspend  or  revoke 
appellant's  certification  to  perform 
urine  drug  testing,  tabbed  and  organized 
chronologically,  and  accompanied  by  an 
index  identifying  each  document.  Only 
essential  documents  should  be 
submitted  to  the  reviewing  official. 

(2)  A  written  statement,  not  exceeding 
20  double-spaced  pages  in  length, 
explaining  the  basis  for  suspension  or 
proposed  revocation  (respondent's 
brief). 

(c)  Reply  Briefs.  Within  5  days  after 
receiving  the  opposing  party's 
submission,  or  20  days  after  receiving 
acknowledgment  of  the  request  for 
review,  whichever  is  later,  each  party 
may  submit  a  short  reply  not  to  exceed 
10  double-spaced  pages. 

(d)  Cooperative  Efforts.  Whenever 
feasible,  the  parties  should  attempt  to 
develop  a  joint  review  file. 

(e)  Excessive  Documentation.  Tlie 
reviewing  official  may  take  any 
appropriate  step  to  reduce  excessive 
documentation,  including  the  return  of 


or  refusd  to  conskiw  documentation 
found  to  be  kwlevant.  redundant,  or 
unneoeseary. 

Section  4  8    Oppoitunkyfor  Oral 
Presentation. 

(a)  Electing  Oral  Presentation.  If  ao 
opportunity  for  an  oral  presentatian  is 
desired,  the  appellant  Aall  request  it  at 
the  time  it  cdMuts  its  writtao  request 
for  review  to  the  reviewing  offkaaL  The 
reviewing  official  will  grant  the  request 
if  the  official  detwmines  that  the 
decision-making  process  will  be 
substantially  aided  by  oral  presentations 
and  arguments.  The  reviewing  official 
may  also  provide  for  an  oral 
presentation  at  tbe  official's  own 
initiative  or  at  the  request  of  the 
respondent. 

(b)  Presiding  Official.  The  rsviewing 
official  or  designee  will  be  the  presiding 
official  responsible  for  conducting  the 
oral  presentation. 

(c)  Preliminary  Conference.  The 
presiding  official  may  hold  a  prehearing 
conference  (usually  a  telephone 
conference  call)  to  consider  any  of  the 
following:  Simplifying  and  clarifying 
issues;  stipulations  and  admissions; 
limitations  on  evidence  and  witnesses 

.  that  will  be  presented  at  the  hearing; 

*  time  allotted  for  each  witness  and  the 
heering  altogether;  scheduling  the 
hearing:  and  any  other  matter  that  will 
assist  in  the  review  process.  Normally, 
this  conference  will  be  conducted 
informally  and  off  the  record;  however, 
the  presiding  official  may,  at  his  or  her 
discretion,  produce  a  written  document 
summarizing  the  conference  or 
transcribe  the  conference,  either  of 
which  will  be  made  a  part  of  the  record. 

(d)  Time  and  Place  of  Oral 
Presentation.  The  presiding  official  will 
attempt  to  schedule  the  oral 
presentation  within  30  days  of  the  date 
appellant's  retjuest  for  review  is 
received  or  within  10  days  of 
submission  of  the  last  reply  brief, 
whichever  is  later.  The  oral  presentation' 
will  be  held  at  a  time  and  place 
determined  by  the  presiding  official 
following  consultation  with  the  parties. 

(e)  Conduct  of  the  Oral  Presentation. 

(1)  General  "The  presiding  official  is 
responsible  for  conducting  the  oral 
presentation.  The  presiding  official  may 
be  assisted  by  one  or  more  employees  or 
consultants  in  conducting  the  oral 
presentation  and  reviewing  the 
evidence.  While  the  oral  presentation 
will  be  kept  as  informal  as  possible,  the 
presiding  official  may  take  all  necessary 
steps  to  ensure  an  orderly  proceeding. 

(2)  Burden  of  Proof/Standard  of  Proof 
In  all  cases,  the  respondent  bears  die 
burden  of  proving  by  a  preponderance 
of  the  evidence  that  its  decision  to 
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suspend  or  propose  revocation  is 
appropriate.  The  appellant,  howevw, 
has  a  responsibility  to  respond  to  the 
respondent's  allegations  with  evidence 
and  argument  to  show  that  the 
respondent  is  wrong. 

(3)  Admission  of  Evidence.  The  rules 
of  evidence  do  not  apply  and  the 
presiding  official  wiU  generally  admit 
ail  testimonial  evidence  unless  it  is 
clearly  irrelevant,  immaterial,  or  unduly 
repetitious.  Each  party  may  make  an 
oi>ening  and  closing  statement,  may 
present  witnesses  as  agreed  upon  in  the 
prehearing  conference  or  otherwise,  and 
may  question  the  opposing  party's 
witnesses.  Since  the  parties  have  ample 
opportimity  to  prepare  the  review  file, 

a  party  may  introduce  additional 
documentation  during  the  oral 
presentation  only  with  the  permission 
of  the  presiding  official.  The  presiding 
official  may  question  witnesses  directly 
and  take  such  other  steps  necessary  to 
ensure  an  eHiactive  and  efficient 
consideration  of  the  evidence,  including 
setting  time  limitations  on  direct  and 
cross-examinations. 

(4)  Motions.  The  presiding  official 
may  rule  on  motions  including,  for 
example,  motions  to  exclude  or  strike 
redundant  or  immaterial  evidence, 
motions  to  dismiss  the  case  for 
insufficient  evidence  or  motions  for 
summary  judgment.  Except  for  those 
made  during  the  hearing,  all  motions 
and  opposition  to  motions,  including 
argument,  must  be  in  writing  and  be  no 
more  than  10  double-spaced  pages  in 
length.  The  presiding  official  will  set  a 
reasonable  time  for  the  party  opposing 
the  motion  to  reply. 

(5)  Transcripts.  The  presiding  official 
shall  have  the  oral  presentation 
transcribed  and  the  transcript  shall  be 
made  a  part  of  the  record.  Either  party 
may  request  a  copy  of  the  transcript  and 
the  requesting  party  shall  be  responsible 
for  paying  for  its  copy  of  the  transcript. 

(0  Obstruction  of  Justice  or  Making  of 
False  Statements.  Obstruction  of  justice 
or  the  making  of  false  statements  by  a 
witness  or  any  other  person  may  be  the 
basis  for  a  criminal  prosecution  under 
18U.S.C.  1505orl001. 

(g)  Post-hearing  Procedures.  At  his  or 
her  discretion,  the  presiding  official 
may  require  or  permit  the  parties  to 
submit  post-hearing  briefs  or  proposed 
findings  and  conclusions.  Each  party 
may  submit  comments  on  any  major 
prejudicial  errors  in  the  transcript. 

Section  4.9    Expedited  Procedures  for 
Beview  of  Immediate  Suspension. 

(a)  Applicability.  When  the  Secretary 
notifies  a  laboratoty  in  writing  that  its 
certification  to  perform  urine  drug 
testing  has  been  immediately 


suspended,  the  appellant  may  request 
an  expedited  review  of  the  suspension 
and  any  proposed  revocation.  The 
appellant  must  submit  this  request  in 
writing  to  the  reviewing  official  within 
3  days  of  the  date  the  laboratory 
received  notice  of  the  suspension.  The 
request  for  review  must  include  a  copy 
of  the  suspension  and  any  proposed 
revocation,  a  brief  statement  of  yihy  the 
decision  to  suspend  and  propose 
revocation  is  wrong,  and  the  appellant's 
request  for  an  oral  presentation,  if 
desired.  A  copy  of  the  request  fbr  review 
must  also  be  sent  to  the  respondent. 

(b)  Reviewing  Official's  Response.  At 
soon  as  practicable  after  the  request  for 
review  is  received,  the  reviewing  official 
will  send  an  acknowledgment  with  a 
copy  to  the  respondent. 

(c)  Review  File  and  Briefs.  Within  7 
days  of  the  date  the  request  for  review 
is  received,  but  no  later  than  2  days 
before  an  oral  presentation,  each  party 
shall  submit  to  the  reviewing  official  the 
following:  (1)  A  review  file  containing 
essential  documents  relevant  to  the 
review,  tabbed,  indexed,  and  organized 
chronologically,  and  (2)  a  written 
statement,  not  to  exceed  20  double- 
spaced  pages,  explaining  the  party's 
position  concerning  the  suspension  and 
any  proposed  revocation.  No  reply  brief 
is  permitted. 

(d)  Oral  Presentation.  If  an  oral 
presentation  is  requested  by  the 
appellant  or  otherwise  granted  by  the 
reviewing  official,  the  presiding  official 
will  attempt  to  schedule  the  oral 
presentation  within  7-10  days  of  the 
date  of  appellant's  request  for  review  at 
a  time  and  place  determined  by  the 
presiding  official  following  consultation 
with  the  parties.  The  presiding  official 
may  hold  a  pre-hearing  conference  in 
accordance  with  section  4.8(c)  and  will 
conduct  the  oral  presentation  in 
accordance  with  the  procedures  of 
section  4.8  (e).  (f),  and  (g). 

(e)  Written  Decision.  The  reviewing 
official  shall  issue  a  written  decision 
upholding  or  denying  the  suspension  or 
proposed  revocation  and  will  attempt  to 
issue  the  decision  within  7-10  days  of 
the  date  of  the  oral  presentation  or 
within  3  days  of  the  date  on  which  the 
transcript  is  received  or  the  date  of  the 
last  submission  by  either  party, 
whichever  is  later.  All  other  provisions 
set  forth  in  section  4.14  will  apply. 

(f)  Transmission  of  Written 
Communications.  Because  of  the 
importance  of  timeliness  for  these 
expedited  procedures,  all  written 
communications  between  the  parties 
and  between  either  party  and  the 
reviewing  official  shall  be  by  facsimile 
or  overnight  mail. 


Section  4.10    Ex  porta 
Communications. 

Except  for  routine  administrative  and 
procedural  matters,  a  party  shall  not 
communicate  with  the  reviewing  or 
presiding  official  without  notice  to  the 
other  party. 

Section  4.11  Transmission  of  Written 
Communications  by  Reviewing  Official 
and  Calculation  of  Deadlines. 

(a)  Because  of  the  importance  of  a 
timely  review,  the  reviewing  official 
should  normally  transmit  written 
communications  to  either  party  by 
facsimile  or  overnight  mail  in  which 
case  the  date  of  transmission  or  day 
following  mailing  will  be  considered  the 
date  of  receipt.  In  the  case  of 
communications  sent  by  regular  mail, 
the  date  of  receipt  will  be  considered  3 
days  after  the  date  of  mailing. 

(b)  In  counting  days,  include 
Saturdays,  Sundays,  and  holidays. 
However,  if  a  due  date  fells  on  a 
Saturday,  Sunday,  or  Federal  holiday, 
then  the  due  date  is  the  next  Federal 
working  day. 

Section  4.12    Authority  and 
Responsibilities  of  Reviewing  Official. 

In  addition  to  any  other  authority 
specified  in  these  procedures,  the 
reviewing  official  and  the  presiding 
official,  with  respect  to  those  authorities 
involving  the  oral  presentation,  shall 
have  the  authority  to  issue  ordera; 
examine  witnesses:  take  all  steps 
necessary  for  the  conduct  of  an  orderly 
hearing;  rule  on  requests  and  motions; 
grant  extensions  of  time  for  good 
reasons;  dismiss  for  failure  to  meet 
deadlines  or  other  requirements;  order 
the  parties  to  submit  relevant 
information  or  witnesses;  remand  a  case 
for  further  action  by  the  respondent; 
waive  or  modify  these  procedures  in  a 
specific  case,  usually  with  notice  to  the 
parties;  reconsider  a  decision  of  the 
reviewing  official  where  a  party 
promptly  alleges  a  clear  error  of  fact  or 
law;  and  to  take  any  other  action 
necessary  to  resolve  disputes  in 
accordance  with  the  objectives  of  these 
procedures. 

Section  4.13    Administrative  Record. 

The  administrative  record  of  review 
consists  of  the  review  file;  other 
submissions  by  the  parties;  transcripts 
or  other  records  of  any  meetings, 
conference  calls,  or  oral  presentation; 
evidence  submitted  at  the  oral 
presentation;  and  orders  and  other 
documents  issued  by  the  reviewing  and 
presiding  officials. 
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Section  4.14    Written  Decision. 

(a)  Issuance  of  Decision.  The 
reviewing  official  shall  issue  a  written 
decision  upholding  or  denying  the 
suspension  or  proposed  revocation.  The 
decision  will  set  forth  the  reasons  for 
the  decision  and  describe  the  basis 
therefor  in  the  record.  Furthermore,  the 
reviewing  official  may  remand  the 
matter  to  the  respondent  for  such 
further  action  as  the  reviewing  official 
deems  appnipriate. 

(b)  Date  of  Decision.  The  reviewing 
official  will  attempt  to  issue  his  or  her 
decision  within  15  days  of  the  date  of 
the  oral  presentation,  the  date  on  which 
the  transcript  is  received,  or  the  date  of 
the  last  submission  by  either  party, 
whichever  is  later.  If  there  is  no  oral 


presentation,  the  decision  will  normally 
be  issued  within  15  days  of  the  date  of 
receipt  of  the  last  reply  brief.  Once 
issued,  the  reviewing  official  will 
immediately  communicate  the  decision 
to  each  party. 

(c)  Public  Notice.  If  the  suspension 
and  proposed  revocation  are  upheld,  the 
revocation  will  become  effective 
immediately  and  the  public  will  be 
notified  by  publication  of  a  notice  in  the 
Federal  Register.  If  the  suspension  and 
proposed  revocation  are  denied,  the 
revocation  will  not  take  effect  and  the 
suspension  will  be  lifted  immediately. 
Public  notice  will  be  given  by 
publication  in  the  Federal  Register. 


Section  4.15    Court  Review  of  ^inal 
Administrative  Action;  Exhaustion  of 
Administrative  Remedies. 


Before  any  legal  action  is  filed  in 
court  challenging  the  suspension  or 
proposed  revocation,  respondent  shall 
exhaust  administrative  remedies 
provided  under  this  subpart,  unless 
otherwise  provided  by  Federal  law.  The 
reviewing  official's  decision,  under 
section  4.9(e)  or  4.14(a),  constitutes  final 
agency  action  and  is  ripe  for  judicial 
review  as  of  the  date  of  the  decision. 
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OFRCE  OF  MANAGEMENT  AND 
BUDGET 

Regulatory  Review' 

agency:  Office  of  Management  and 

Budget. 

ACnON:  Request  to  Agencies. 

SUMMARY:  On  January  22, 1993,  the 
Office  of  Management  and  Budget 
issued  a  memorandum  to  regulatory 
agencies  requesting  that  President 
CHnton's  appointees  have  an 
opportunity  to  review  and  approve  new 
regulations. 

FOR  FURTHER  INFORMATIOM  CONTACT: 
James  B.  MacRae.  Jr..  Acting 
Administrator  and  Deputy 
Administrator,  Office  of  Information 
and  Regulatory  Affairs,  (202)  395-5897. 
SUPPtEMENTARY  MFORMATION:  The 
Director  of  the  Office  of  Management 
and  Budget  issued  the  following 
memorandum,  requesting  the  agencies 
to  take  certain  actions  with  respect  to 
regulatory  activities.  This  memorandum 
is  printed  below  in  its  entirety. 
John  B.  Arthur, 
Assistant  Director  for  Administration. 

Memorandum  For  the  Heads  and 
Acting  Heads  of  Agencies  Described  in 
Section  1(d)  of  Executive  Order  12291 

From:  Leon  E.  Panetta,  Director. 
Subject:  Regulatory  Review. 


It  is  important  that  President  Clinton's 
appointees  have  an  opportunity  to 
review  and  approve  new  regulations. 
Therefore,  at  the  direction  of  the 
President,  I  am  requesting  that  you 
please  implement  the  following, 
efl'ective  immediately: 

1.  Subject  to  such  exceptions  as  the 
Director  of  the  Office  of  Management 
and  Budget  (the  "Director")  may 
determine  for  emergency  situations  or 
otherwise,  no  proposed  or  final 
regulation  should  be  sent  to  the  Federal  • 
Register  for  publication  until  it  has  been 
approved  by  an  agency  head  or  the 
delegee  of  an  agency  head  who,  in  either 
case,  is  a  person  appointed  by  President 
Clinton  and  confirmed  by  the  Senate. 

2.  You  are  requested  to  withdraw 
from  the  Federal  Register  for  approval 
in  accordance  with  paragraph  1,  all 
regulations  that  have  not  yet  been 
pubUshed  in  the  Federal  Register  and 
that  may  be  withdrawn  under  existing 
procedures  of  the  Office  of  the  Federal 
Register. 

3.  The  requirements  set  out  above  do 
not  apply  to  regulations  that  must  be 
issued  immediately  because  of  a 
statutory  or  judicial  deadline.  Please 
notify  the  Director  promptly  of  any  such 
regulations. 

4.  If  there  are  other  regulations  that 
you  believe  should  not  be  subject  to 
these  requirements,  please  notify  the 


Director  immediately  in  the  case  of  any 
regulations  that  have  been  submitted  to 
the  Federal  Register  and  in  a  timely 
manner  for  any  other  regulations  so  that 
the  Director  may  consider  whether  an 
exception  to  the  requirements  set  out 
above  may  be  appropriate. 

5.  Pending  completion  of  a  review, 
existing  Executive  Orders  on  regulatory 
management  will  continue  to  apply. 

6.  The  term  "regulation"  in  this 
memorandum  has  the  meaning  set  forth 
in  section  1(a)  of  Executive  Order 
12291,  except  that  it  includes 
regulations  related  to  agency 
organization,  management,  or 
personnel. 

This  memorandum  shall  be  pubUshed 
in  the  Federal  Register. 
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Ch.  1 3522,  4139,  5319 

1 „....3829 

2 4874 

43 530 

65 ., 4637 

69 4637 

73 3002,  3004,  3929,  4139, 

4392, 4393, 4974, 5320-5323 

76 48,  328,  3005.  3523, 

3929 
100 3929 


1832. 
1852. 


970. 


,.4086 
.4086 

.4141 


48  CFR 

31 


.3850 


49  CFR 

1 502,  5631 

172 3344,  5850 

173 3344 

177 5850 

194 244 

541 38S0 

564 3856 

571 3500,  3853,  3856.  4582, 

4586,5632,5633 

630 „ 4880 

665 2968 

1039 4365 

Propo»>d  Rul— : 

41 4383 

21 3. 338,  4875 

234 4400 

383 4638,  4640 

390 4640 

391 4640 

571 4644,  4649,  5323,  5699 

1007 531 

1023 5061 

1162 _ 5851 

1312 3S29 

50  CFR 

17 4356,  5638,  5643,  5647, 

5836 

32 5064 

33 5064 

222 4068 

227 2990,  4088,  5642 

228 4091 

61 1 2990 

625 5658 

633 3330 

642 3330,  4093,  4599 

650 4944 

663 2990 

672 503.  504.  5660 

675 504,  5660,  5662 

Praoo— d  Rutas: 

17 339,  4144,  4145,  4400. 

4401,4975,5341,5701 

227 3106 

663. ., 126,4146 

672 532 


UST  OF  PUBUC  LAWS 

TNs  is  a  continuing  list  of 
public  t>ills  from  the  current 
session  of  Congress  wtvch 
tuive  t)ecome  Federal  lavys.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Publtc  Laws 
Update  Service)  on  202-62^- 
6641.  The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  individual  parr^ihlet  fonn 
(referred  to  as  "slip  laws") 
from  the  Superinter>dent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone.  202-512- 
2470). 
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To  ariMi*  t«l  tw 
cofnpwisalfon  and  ctfMf 
•mohiiMnla  aHachad  to  tfi 
office  of  Socretary  of  ttw 
Troasury  are  those  wtiich 


in  aMsct  on  Januaiy  t, 
L  {Jan.  19.  1993;  107 
4;  2  pages) 


Lart  LM  laanary  21.  1993 


QJCIKONIC  BULLETIN 
BOARD 
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Board  Service  kx  Public  Law 


Numbeni  it  availabia  on  2ta- 
275-1538  or  275-0920. 
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CFR  CHECKLIST 


This  cheokNst,  prspared  tiy  lh«  OMoe  of  tw  fedarcd  flegieter,  to 

piA>lished  weekly.  It  is  arranged  in  Ihe  order  of  CFR  Mies,  stock 

numbers,  prices,  end  revision  ttates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  Mit)ichisnow  avaiJable  for  sale  at  the  Govemment  Printing 

Office. 


A  checklist  of  osrant  CFR  volumes  comprising  a  coinqlfllB  CFR  act, 
aiso  Bppaars  in  ttie  latest  issue  of  Ihe  LSA  (List  of  CFR  Sections 
AHeotsd),  which  «s  revised  monMy. 

The  arwiaal  rate  for  subscription  to  all  revised  volumes  is  $775.00 
<lome96c,  $193.75  additkxiai  for  foreign  mating. 
Mail  orders  to  the  Supeilnterxlent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  AH  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  ordeis  may  be  telephoned 
to  Ihe  CSPO  Order  Desk,  IMonday  ttwough  Friday,  at  <202)  783-3238 
from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 
10(202)512-2233. 


TWe 


StoGliNiimker 


Pric*       Ftovteion 


1.2<2nsisrveil)  <869-Ot7'6OO01-«) $13.00 

3<1901CeinpiMi«i«id 
Parts  100  and  101)  (869-017-00002-7) 17.00 

4  (880-017-00083-5) 18.08 

5  Parts: 

l-«9  — (869-017-00004-3) 18.00 

700-1199 (869-017-00005-1) 14.00 

1200-End.  I  (6  Resened)  (869-017-00008-0) 19.00 

7  Parts: 

©-as 

27-45  . 

86-51  

52 

53-288  .._ 
210-299  ._. 

300-399  

«»-699 (869-017-00014-1) 

700-899 (869-017-00015-9) 

•08-999  ._ (869-017-00016-7) 

1808-1059  __ (869-Oir-80017-€) 

1068-1119  (869-017-00018-3) 

1118-1199  (869^)17-00019-1) 


(869-O17-000I7-8) 17.00 

(889-017-00008-9 12.00 

(869-017-00009-^ 1800 

(869-017-00010-^ 24.00 

(B6»-«17-00011-q 19.00 

(869-017-00012-4) 26.00 

(869-017-00013-^ 13.00 

15.00 
1800 
29J)0 
17JXI 
MM 
9.50 
....  (8694)17-80029-6) 22il0 


1208-1499  

1500-1899  (869-017-00021-3) 

190&-1939 (869-017-00022-1) 

1940-1949  (869-017-00023-1^ 

1950-1999  (869-017-80024-^ 

2008-Eml  (869-017-00025-6)... 

8  — (869-017-00026-4  .... 


15.00 
11.00 
23.00 
26.00 
11.00 

17.00 


23.00 
18.00 


9  Parts: 

1-199 (869-017-88077-2) 

200-E»d  _ „....  (869-017-90028-1) 

10  Parts: 

8-S8 1 (869-017-80029-8) 25.00 

51-199  ..\.^ „ (869-017-00030-2) 18.00 

200-399  .1 _ „.  (869-017-80031-1) 13.00 

408-499  .-^ (869-017-000324) 20.00 

500-Ead  _> (869-017-80033-7) UM 

11  — (869-017-00034-5) „      12.00 

12  Partss 

1-199  

200-219  .-» 
220-299  ._i 
300-499 
50(>-599 
eOfr-End 

13  


14  Parts 

1-59 


.  (869-017-0003S-3) 
. (869-017-00038-1) 
.  (869-017-00037-0) 
,(869-017-00038-8) 
, (869-017-00039-6) 
.  (869^17-00848-0) 

. (869-017-00041-8) 


13.00 
13.00 
22.00 
18.00 
17J0 
19.00 

2Sl00 


Jm.  1. 1992 

\1\Jia.  1, 1982 
JsTL  1,1992 

Jan.  1,1992 
Jan.  1, 1992 

Jan.  1.  tgst 
Jan.  1, 1992 
Jan.  1,1982 
Jan.  1,1992 
Jaa  1,1992 
Jan.  1,1982 
Jan.  1,1982 
Jan.  1,1992 
Jaa.  1,1992 
Jaa  1,1992 
Jaa  1,1992 
Jaa  1,1982 
Jaa  1,1992 
Jaa  1,1982 
Jaa  1,1992 
Jaa  1, 1992 
Jan.  1, 1992 
Jaa  1, 1992 
Jan.  1, 1992 

Jaa  1, 1992 

Jaa  V,  1992 
Jan.  1,1992 

Jan.  1,1992 
Jen.  1, 1992 
S4\Jan.  1, 1987 
Jaal,  1992 
Jaa  1,1992 

Jaa  1, 1982 

Jan.  1,1992 
Jaal.  1982 
Jaa  1, 1992 
Jaa  1, 1992 
ian.  1,1992 
Jaal,  1992 

Jm.  1.1992 


....  (869-017-00042-6) 25^         Jm.  1. 1992 


68-138  (868-017-00043-4) 

148-188  _ (868-017  88811  2) 

288-1190  - (868-817  88818  1) 

1208-End  „ (868-017-00046-8) 

15  Part*: 

0-298 (868-017-00047-7) 

9B0-T98 (808-017-WOV-fi) 

>0D-Cn8 (688  017  BOOM  ^ 

KPartK 

0-149 (868-017-00050-7) 

1S8-8B8  -- (868-017-WB1-8) 

1000-End  (868-017-00062-3) 

17  Parte: 

1-198  . (869-Of7-O0fl64-8J 

200-238 (869-017-00055-8) 

240-End (868-017-00066-9 

M  Parts: 

1-148 (868-O17-00067-4 

150-279 . (868-017-00058-3} 

280-398 (868-017-00058-1) 

400-€nd (868-017-80060-4) 

18  Parts: 

1-199 (869-017-00061-2) 

200-£nd  (869-017-00062-1) 

aOPar«s: 

1-»9 (B68-017-00063-SD 

488-489  — (869-017-80868-7) 

988-En8  _ (869-OI7-«0065-q 

21  Parts: 

1-99  _ _ (869-017-80066-3} 

100-189  ..- (869-017-0)087-1) 

170-199 (869-017-00068-0) 

200-298 (869-017-00069-8) 

308-499  — (888-of7-aiara-i) 

588-599  .— (869-OI7-8eorMI| 

600-799  .„- (869-017-00072-8) 

800-1299 (869-017-00073-6) 

1300-End  (869-017-00074-4) 

22  Parts: 

1-299 (869-017-80075-2) 

308-EiMl (869-017-00076-1) 

23  (869-017-0O0n-9) 

24  Parts: 

8-199 (869-017-00078-7) 

200-499 (869-017-80079-6) 

500-699 (869-017-00060-9) 

708-1699 (869-017-00081-7) 

1708-£nd  (869-017-00083-5) 

25  (869-017-00083-3) 

26  Parts: 

§§1.0-1-1.60  (869-017-00084-1) 

§§1.61-1.169 (869-017-08085-8) 

§§  1.170-1  JOO  (869-817-00086-8) 

§§1381-1.400  (869-017-08887-6) 

§§1.481-1.500  (869-017-80888-4) 

§§1.501-1.640 (869-017-08888-2) 

§§1.641-1.850  (869-017-80890-6) 

§§1.851-1.907  (869-017-88891-4) 

§§1J08-1.1000  (869-017-08882-2) 

§§1.1001-1.1400 (868-017-08898-1) 

§§1.1401-End  ....„ (869-017-08894-8) 

2-29 „ (868-017-88895-7) 

38-39 (868-017  88896  5) 

40-49 (869-017-88097-^ 

50-299 „.... (868-017  88898  1) 

308-498 ^...  (869-017-888984) 

500-598 (869-817-00108-7) 

600-£nd  (869-017-00101-5) 


Pnc#       HCVsWon 


22J)0 
11M 
20M 
14JI8 

13J)0 
21JB8 
YTjOO 


JaN.1, 
Jaal. 
Jaa.1, 
Jm.1,1! 


Jan.  1,1882 
4Ba1.iga2 
Jaa  1.1982 


MM 


KM 
XJM 

yvto 

IBM 

14M 

830 

28JI0 
8M 

l&OO 
SIM 
21M 

13M 
14M 
18M 

5M 
28M 
21M 

JM 
18M 

8M 

26M 
19M 

18M 

34M 
32M 
13M 
34M 
t3M 

25.00 

17M 
33M 
19M 
17M 
38M 
18M 
18M 
23M 
36M 
19M 

22M 
15M 
12M 
ISM 
20M 
6M 
6.50 


.1.1 
•  t. 


Apr.  1,  UB8 
Apr.  1. 1882 
Apr.  1. 1982 

Apr.  1.1B82 

Apr.  1, 1982 
Apr.  1.190 

Apr.  1, 1982 
Apr.t.lM 

«l>r.  1,1982 
Apt.  1, 1982 
Apr.1,' 


Apr. 

*»»■ 
Apr. 

Apr- 


Apr.  1.1982 
Apr.  1,1882 
1,1992 
.1,1988 
1,1981 
.1,1888 
Apr.  1,1982 
Apr.  1. 1982 
Apr.  1,1982 

Apr.  1,1982 
Apr.  1, 1982 

Apr.  1,1982 


Apr.1, 
Apr.  1, 1981 
Apr.  1, 1982 
Apr.  1,1981 
Apr.  1,1881 

Apr.  1, 1992 

Apr.  1,1902 
Apr.  1, 1982 
Apr.  1, 1692 
Apr.  1,1881 
Apr.  1, 1882 
1,1882 
1,1892 
Apr.  1,1982 
Apr.  1,1982 
Apr.  1, 1982 
Apr.  1, 1988 
Apr.1, 1982 
1. 

.1.' 

.1.' 

Apr.  1,1982 

•Apr.  1. 1990 

Apr.  1,1982 


Apr. 
Apr. 


Apr. 
Apr. 
Apr. 
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TM« 


stock  Numbar 


Pric*       RcvWonIM* 


27  Part*: 

1-M9 (K8-017-001(»-3) 34J» 

20fr-Cnd _. (I«»-017-00103-1) 114)0 

28  (l6»-017-00104-0) 9tM 

29  Parts: 
(M»«7-00106-q 1«M 

(nB-oi3-oi>i(»-q u» 

(m-OIT-OOIOT-l) 32J» 

I0O-1M (M-017-001(»-2) 1100 

infr-i»io(§§  1001.1  to 

1910J0O)  _....(OtO-017-0010»-1) 2SM 

1910  (§§1910.1000  to 

•nd) (•0O-O17-OO11O-I) IfiJM 

1911-192S  (•»«17-00111-2) 9M 

1926 (0t»-017-00112-1) 1400 

1927-Eiid  (m-017-00113-0) 

aOParts: 

1-190 — 


700-Eiid 


31 

0-190 

200-Eiid 

32  Parts: 
1-»,VoLI  . 
1-39,  VoLi. 
1-30,  Vol  ■ 

1-100  .„ 

190-300 

40O-C20  


.  (060-017-00114-7) 2SJ» 

.  (060-017-0011S-6) IOlOO 

.(OI»-017-«0116-3) OM 

.(060-017-00117-1) 17J» 

.(060-017-00110-0) 2SM 


700-790. 
O00-€nd 

33 


ISM 

lOilO 

, ^%M 

.(060^7-00119-^ 30J» 

.  (060-017-00120-1) 33M 

.  (660-017-00121-0) 204)0 

.  (069-017-00122-0) MM 

.(06O-017-00123-6) 20M 

.(069-017-00124-Q 204)0 


1-124 (800-4)17-fl012S-2) lOM 

125-190 ™ (060-O17-00120-1) 21M 

200-End (669-017-00127-0) 234)0 

34  Parts: 

1-290 (860-017-00120-7) 274)0 

300-390 (069-017-00129-S) 104)0 

400-End „.- (060-017-00130-0) 324)0 

35 (069-017-00131-7) 124)0 

36Psrts: 

1-190 (869-017-00132-5) 154)0 

200-End (060-017-00133-3) 324)0 

37  _._ ., (069-017-00134-1) 17410 

38Psrts: 

0-17 (069-017-O0135-0) 284)0 

10-En4 ^„ (069-017-00136-8) 284)0 

39 (0e»^7-00137-«) 164)0 

40Psrts: 

Wl (869-017-00130-4) 314)0 

52 (869-017-00139-2) 334)0 

53-60 (860-017-00140-6) 364)0 

61-00 (069-017-00141-4) 164)0 

01-05 (069-017-00142-2) 17410 

(069-017-00143-1) 334)0 

(069417-00144-0) 34.00 

(069-017-00145-7) 214)0 

..^ „  (069-017-00146-5) 164)0 

(060-017-00147-3) 364)0 

(069-017-00140-1) 154)0 

400-424 (869^)17-00149-0) 264)0 

425-699 (060-017-001594) 264)0 

700-780 (069-017-00151-1) 234)0 

790-Cnd .(869-017-00152-0) 254)0 

41  Chapters: 

1, 1-1  to  1-10 


100-140 
150-180 
190-250 
269-290 


TMs 


Slock  Nuflitar 


Prte*      RovWonOola 


Apr.1. 

1902 

•Apr.1. 

1901 

Juiyi. 

1902 

J«»yi. 

1902 

Juiyi. 

1002 

Juhri. 

1902 

Myi. 

1982 

Juiyi. 

1902 

Juiyi, 

1992 

'Jutyl, 

1900 

Juijri, 

1902 

Ju»»1. 

1982 

Jutyi. 

1982 

Juiyi. 

1981 

Myi. 

1982 

Juiyi, 

1902 

Juiyi, 

1982 

•Juiyi, 

1994 

'Juiyi, 

1904 

•Juiyi, 

1904 

Juiyi, 

1992 

Juiyi, 

1982 

Juiyi, 

1992 

•Juiyi, 

1991 

Juiyi, 

1992 

Juiyi, 

1992 

Juiyi, 

1992 

Juiyi, 

1982 

Juiyi, 

1992 

Juiyi, 

1992 

Juiyi, 

1982 

Juiyi. 

1992 

Juiyi, 

1992 

Juiyi, 

1992 

Juiyi. 

1992 

Juiyi, 

1992 

Sspti, 

1982 

S«pt1, 

1982 

Juiyi, 

1992 

Juiyi, 

1982 

Juiyi, 

1992 

Juiyi, 

1992 

Juiyi, 

1992 

Juiyi, 

1992 

Juiyi, 

1982 

Juiyi, 

1982 

Juiyi. 

1982 

Juiyi. 

1992 

Juiyi. 

1992 

Juiyi, 

1992 

Juiyi, 

1992 

Juiyi, 

1992 

Juiyi, 

1982 

Juiyi, 

1992 

13.00       *Juiy  1. 1964 


1. 1-11  to  Appwidbi.  2  (2  RmwvmQ ~. —  134)0  *  July  1, 1904 

3-6 144)0  »July  1, 19*1 

7 64)0  »Ju»y  1, 1984 

0 4J0  'July  1, 1904 

0  134)0  'July  1, 1904 

10-17 9J0  »July  1, 1904 

18.  Vol  I.  PMt*  1-5 13.00  » July  1, 1904 

10.  Vol  1.  Pwto  6-10 13.00  » July  1, 1904 

10,  Vol  ■,  Parts  20-62 134)0  »  July  1. 1904 

19-100 13.00  »July  1. 1904 

1-100 (860-017-00153-^ 9M  July  1. 1992 

101  - (86O-O17-O0154-6) 264)0  July  1. 1992 

102-200 (869-017-0015S-4) 114)0  'July  1, 1991 

20t-€nd (069-017-O0156-2) 114)0  July  1, 1982 

1-300  .....'. (868-017-00157-1) 23.00  Oct  1, 1992 

400-428 (869-013-00150-1) 214)0  Oct  1, 1991 

430-Cnd (869^)17-00150-7) 314)0  Oct  1. 1992 

43  Parte: 

1-990 (869-013-00161-3) 20.00  Oct  1. 1991 

10094990  (060-017-00161-0) 304)0  Oct  1. 1992 

4000-End  (060-017-00162-7) 134)0  Oct  1. 1902 

44  (069-017-00163-5) 26.00  Oct  1, 1992 

45  Parte: 

1-199 » (869-013-00165-6) 184)0  Oct  1. 1901 

200-400 (869^>13-0016$-4) liOO  Oct  1, 1991 

•500-1199 (869-016-00167-0) 304)0  Oct  1. 1992 

1200-End  (869-017-00167-8) 20.00  Oct  1, 1992 

46  Parte: 

1-40 (869-013-00169-9) 154)0  Oct  1. 1991 

41-69 (869-017-00169-4) 164)0  Oct  1. 1992 

TO-09 (869-017-00170-0) 8410  Oct  1, 1992 

90-130  (868-0134)0172-9) 12.00  Oct  1, 1991 

140-155 (869-013-00173-7) 10.00  Oct  1, 1991 

15^165 (869-017-00173-2) 14.00  /»Oet  1, 1991 

16&-199 „ (869-017-00174-1) 174)0  Oct  1. 1992 

200-498 (8694)17-00175-9) 22.00  Oct  1, 1992 

500-End (869-017-00176-7) 144)0  Oct  1. 1992 

47  Parte: 

0-10 (869-017-OOin-5) 22410  Oct  1. 1992 

20-30 „ (8694)13-00179-«) 194)0  Oct  1. 1991 

40-69 (869-017-00179-1) 10.00  Oct  1, 1992 

70-79 (869-013-00181-8) 18.00  Oct  1, 1991 

00-End (869-013-00182-6) 204)0  Oct  1. 1991 

46  Chapters: 

1  (Parts  1-51) (869-013-00183-4) 31.00  Oct  1, 1991 

1  (Parts  52-9^ (869-017-00163-0) 224)0  Oct  1, 1992 

2  (Pwts  201-251)  (869-017-00184-8) 15.00  Oct  1. 1992 

2  (Pvte  252-299)  (869-017-00185-6) 1200  Oct  1, 1992 

3-6 (869-017-00189-4) 224)0  Oct  1, 1992 

7-14 (869-017-00187-2) 3a00  Oct  1, 1992 

15-€nd (869-013-00189-3) 30.00  Oct  1, 1991 

29-End (869-017-00109-9) 164)0  Oct  1. 1992 

49  Parte: 

1-99 (0694)13-00190-7) 2a00  Oct  1, 1991 

100-177 (869-013-00191-5) 23.00  Dec  31. 1991 

178-199 (869-013-00192-3) 174)0  Ooc  31. 1991 

200-399 (869-013-00193-1) 224)0  Oct  1, 1991 

400-990 (869-O13-00194-O) 274)0  Oct  1. 1991 

1000-1199  (869-013-00195-8) 174)0  Oct  1. 1991 

1200-End  (869-017-00196-1) 21.00  Oct  1, 1992 

50  Parte: 
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reference  source  that  will  make  researching 
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Presidential 
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This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcements.  It  contains  the 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  person- 
nel appointments  and  nominations,  and 
other  Presidential  materials  released 
Iby  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Prior  Issues. 

Separate  indexes  are  published 
periodically.  Other  features  include 


lists  of  acts  approved  by  the 
President,  nominations  submitted  to 
the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
House  announcements. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
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Record 
Retention 
Requirements 
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Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1,  1992 

The  GUIDE  to  record  retention  is  a  useful 
reference  tool,  compiled  from  agency 
regulations,  designed  to  assist  anyone  with 
FBderal  recordkeeping  obligations. 

The  various  abstracts  in  the  GUIDE  tall  the 
user  (I)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULAHONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Fsdeial 
Register.  National  Archives  and  Records 
Administration. 
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FOR: 

WHO: 
WHAT; 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

The  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  February  2  and  March  5  at  9:00  a.m. 

WHERE:  Office  of  the  Federal  Register,  7th  Floor 

Conference  Room,  800  North  Capitol  Street 

NW.  Washington,  DC 
RESERVATIONS:   202-523-4538 
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NOTICES 

Natural  gas  exportation  and  importation: 
MCV  Gas  Acqmsition  General  Partnership,  6121 
Selkiric  Cogen  Partners,  LP.,  6121 


Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

Georgia,  6093 

Iowa,  6093 
PROPOSED  RULES 

Toxic  substances: 
Polychlorinated  biphenyls  (PCBs) — 
Disposal  and  storage  of  waste;  notification 
requirements,  6184 

NOTICES 
Meetings: 
Hazardous  Waste  Identification  System,  6121 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Airbus  Industrie,  6077-6079 
Beech,  6080 

British  Aerospace,  6081,  6084 
Short  Brothers,  PLC,  6083,  6085 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Foreclosure  consent  and  redemption  rights: 
Liquidation  update  list,  6122 

Federal  Emergertcy  Management  Agency 

RULES 

Flood  insurance;  communities  eligible  for  sale: 

North  CaroUna  et  al,  6096 
NOTICES 
Agency  information  collection  activities  under  0MB 

review,  6122 
Disaster  and  emergency  areas: 

Delaware,  6122 

Massachusetts,  6123 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate,  small  power  production,  and  interlocking 
directorate  filings,  etc.: 
Glen  Park  Associates  Limited  Partnership  et  al; 

correction,  6167 
Staten  Island  Cogeneration  Corp.,  6118 
Environmental  compliance  training  courses,  6117 
Environmental  statements;  availability,  etc.: 

Blandin  Paper  Co.,  6117 
Hydroelectric  applications,  6118 
Natural  gas  certificate  fiUngs: 

Texas  Eastern  Transmission  Corp.  et  al.;  correction,  6167 
Natural  Gas  Policy  Act 
State  jurisdictional  agencies  tight  formation 
recommendations;  preliminary  findings — 
California  Oil  k  Gas  Division,  6119 
Land  Management  Bureau,  6118 
Texas  Railroad  Commission,  6119 
Applications,  hearings,  determinations,  etc.: 
El  Paso  Natural  Gas  Co.,  6120 
Florida  Gas  Transmission  Co.,  6120 
High  Island  Offshore  System.  6120 
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Liberty  Pipeline  Co.  et  al.,  6120 
National  Fuel  Gas  Supply  Corp..  6121 
Valero  Interstate  Transmission  Co.,  6121 

Federal  Highway  Adminiatration 

N0T1CCS 

Environmental  statements:  notice  of  intent: 

Allegheny  and  Washington  Counties,  PA,  6159 

Allegheny  County,  PA,  6158 

Federal  Maritime  Commiaaion 

PRO(>OSEO  RULES 

Ocean  freight  forwarders,  marine  terminal  operations,  and 
passenger  vessels: 
Military  rates;  electronic  filing;  exemption 
Correction,  6167 

Federal  Procurement  Policy  Office 

PROPOSED  RULES 

Acquisition  regulations: 
Cost  Accounting  Standards  Board — 
Cost  accounting  standards  pension  costs;  changes.  6103 

Federal  Reaerve  Syatem 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

Allied  Irish  Banks  Limited  pic,  6123 

City  Bancshares,  Inc.  Employee  Stock  Ownership  Plan  et 
al.  6123 

Mainline  Bancorp,  Inc.,  et  al.,  6124 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Sulfadimethoxine  oral  solution  and  soluble  powder,  6092 
Chlorofluorocarbon  propellents  in  self-pressurized 

containers;  addition  to  list  of  essential  uses,  6086 
Food  additives: 

Dimethyl  dicarbonate,  6088 
Human  drugs: 

Orphan  drugs;  correction,  6167 

PROPOSED  RULES 

Human  drugs: 
Anticaries  drug  product  products  (OTC);  tentative  final 
monograph;  comment  extension,  6102 
NOTICES 
GRAS  or  prior-sanctioned  ingredients: 

Scienco/FAST.  6126 
Industry-supported  scientific  and  educational  activities; 

policy  statement,  6126 
Position  emission  tomographic  (PET)  radiopharmaceuticals; 
hearing.  6126 

Foreign  Claims  Settlement  Commission 

NOTICES 

Meetings;  Sunshine  Act.  6165 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Kansas,  6112 

Forest  Service 

NOTICES 

Appeal  exemptions:  timber  sales: 

Ochoco  National  Forest,  OR,  6109 

Umatilla  National  Forest,  OR,  6109-6111 
Environmental  statements;  availability,  etc.: 

Angeles  National  Forest,  CA,  6108 


Willamette  National  Forest,  OR.  6111 
General  Servicea  Adminiatration 

NOTICES 
Privacy  Act: 
Systems  of  records,  6124 

Health  and  Human  Servicea  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Public  Health  Service 

NOTICES 

Organization,  functions,  and  authority  delegations; 
Centers  for  Disease  Control;  correction,  6167 

Health  Resources  and  Servicea  Adminiatration 

See  Public  Health  Service 

Housing  and  Urt>an  Development  Department 

RULES 

Public  and  Indian  housing: 

Section  5(h)  homeownership  program,  6092 
NOTICES 

Grant  and  cooperative  agreement  awards: 

Housing  opportunities  for  persons  with  AIDS  program 
(1992  FY),  6127 
Mortgage  and  loan  insurance  programs: 

Debenture  interest  rates,  6128 

interior  Department 

See  Land  Management  Bureau 
See  National  Park  Service 

NOTKES 

Committees;  establishment,  renewal,  termination,  etc.: 
Sport  Fishing  and  Boating  Partnership  Council,  6128 

Internal  Revenue  Service 

PROPOSED  RULES 

Income  taxes: 
Qualified  retirement  plans;  nondiscrimination 
requirements 
Hearing.  6103 
NOTICES 

Organization,  functions,  and  authority  delegations: 
Acting  Commissioner,  6159 

international  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Administration 

NOTICES 

Antidumping: 
Gray  portland  cement  and  clinker  fit>m  Mexico,  6113 
Stainless  steel  wire  rods  fit>m  Brazil  et  al.,  6115 

Interstate  Commerce  Commission 

PROPOSED  RULES 

Contracts  and  exemptions: 
Used  motor  vehicle  rail  transportation,  6104 

Justice  Department 

See  Antitrust  Division 

See  Foreign  Claims  Settlement  Commission 

See  Parole  Commission  ' 

NOTICES 

Pollution  control;  consent  judgments: 
B&B  Wrecking  &  Excavating,  Inc.,  et  al.,  6132 
Reliable  Equipment  Corp..  6132 
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Labor  Department 

See  Employment  and  Training  Administration 

NOTICES 

Agency  information  collection  activities  under  0MB 

review,  6134 
Committees;  establishment,  renewal,  termination,  etc.: 
Work-Based  Learning  National  Advisory  Commission, 
6134 
Consumer  price  index;  U.S.  city  average,  6135 

Land  Management  Bureau 

NOTICES 

Coal  leases,  exploration  licenses,  etc.: 

Colorado,  6129 
Opening  of  public  lands: 

Idaho;  correction,  6167 
Realty  actions;  sales,  leases,  etc.: 

Alaska,  6129 

Wyoming,  6130 
Survey  plat  filings: 

Idaho,  6130 

Management  and  Budget  Office 

See  Federal  Procurement  Policy  Office 

National  Credit  Union  Administration 

RULES 

Credit  unions: 
Loan  interest  rates,  6075 
i 
National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Agency  information  collection  activities  under  0MB 

review,  6136 
Meetings: 
Media  Arts  Advisory  Panel,  6136 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 
Permits: 

Endangered  and  threatened  species,  6116 

Marine  mammals,  6116 

National  Parle  Service 

NOTICES 

National  Register  of  Historic  Places: 
Pending  nominations,  6130 

National  Transportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act,  6165 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Licensee  data  submissal  in  computer  readable  form,  6098 

NOTICES 

Agency  information  collection  activities  under  0MB 

review,  6137 
Meetings;  Sunshine  Act,  6165 
Petitions;  Director's  decisions: 
Texas  Utilities  Electric  Co.,  6137,  6138 

Parole  Commission 

NOTICES 

Meetings;  Sunshine  Act,  6165 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 


See  Food  and  Drug  Administration 

NOTICES 

Meetings: 
Health  Promotion  and  Disease  Prevention  Council,  6127 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials: 
Applications;  exemptions,  renewals,  etc.,  6170,  6176 

Securities  and  Exchange  Commission 

NOTICES 

Meetings;  Sunshine  Act,  6166 

Self-regulatory  organizations;  proposed  rule  changes: 

American  Stock  Exchange,  Inc.,  6138 

Chicago  Board  Options  Exchange,  Inc.,  6140 
Self-regulatory  organizations;  unlisted  trading  privileges: 

Philadelphia  Stock  Exchange,  Inc.,  6142 
Applications,  hearings,  determinations,  etc.: 

Secvuity  First  Life  Insurance  Co.  et  al.,  6143 

Small  Business  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations: 

Counselor  to  Administrator  et  al.,  6144 
Small  business  innovation  research  program  policy 
directive,  6144 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Research  and  Special  Programs  Administration 

NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  6158 

Treasury  Department 

See  Foreign  Assets  Control  Office 
See  Internal  Revenue  Service 

Veterans  Affairs  Department 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  6160 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Transportation,  Research  and  Special 
Programs  Administration,  6170 

Part  ill 

Environmental  Protection  Agency,  6176 

Part  IV 

Department  of  Transportation,  Research  and  Special 
Programs  Administration,  6184 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 
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Electronic  Bulletin  Board 
Free  Elactronic  Bulletin  Board  service  for  Public 
Law  Numbers  and  Federal  Re^er  finding  aids  is  available 
on  202-275-1538  or  275-0920. 
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Rules  and  Regulations 


Fadarsl  Bagister 

VoL  58.  No.  15 

Tuesday,  Jamurjr  26,  1993 


TNs  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicat>ility  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  wfiich  is  putiiished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  Is  sold  by 
tt>e  Superintendent  of  Documents.  Prfces  of 
new  t>ooks  are  listed  in  the  first  FEDERAL 
REGISTER  Issue  of  each  week. 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

Loan  Intaratt  Ratet 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Final  rule. 

SUMMARY:  The  current  18  percent  per 
year  federal  credit  union  loan  rate 
ceiling  i»  scheduled  to  revert  to  IS 
percent  on  March  9. 1993,  unless 
otherwise  provided  by  the  NCUA  Board 
(Board).  A  15  percent  ceiling  would 
restrict  certain  categories  of  credit  and 
adversely  affect  the  financial  condition 
of  a  number  of  federal  credit  unions.  At 
the  same  time,  prevailing  market  rates 
and  economic  conditions  do  not  justify 
a  rate  higher  than  the  current  18  percent 
ceiling.  Accordingly,  the  Board  hereby 
continues  an  18  percent  federal  credit 
union  loan  rate  ceiling  for  the  period 
from  March  8, 1993  through  September 
8, 1994.  Loans  and  line  of  credit 
balances  existing  prior  to  May  15, 1987, 
may  continue  to  bear  their  contractual 
rate  of  interest,  not  to  exceed  21  percent. 
Further,  the  Board  is  prepared  to 
reconsider  the  18  percent  ceiling  at  any 
time  should  changes  in  economic 
conditions  warrant. 
EFFECTIVE  DATE:  March  9, 1993. 
ADDRESSES:  National  Credit  Union 
Administration,  1776  G  Street,  NW., 
Washington,  DC  20456. 
FOR  FURTXER  INFORMATION  CONTACT: 
Lindsay  L.  Neunlist,  at  the  above 
address.  Telephone  number:  (202)  682- 
9640. 

SUPPt^MENTARY  INFORMATION: 

Background 

Public  Law  96-221,  enacted  in  1979, 
raised  th^  loan  interest  rate  ceiling  for 


federal  credit  unions  from  1  percent  per 
month  (12  percent  per  year)  to  15 
percent  per  year.  It  also  authorized  the 
Board  to  set  a  higher  limit,  after 
consultation  with  Congress,  the 
Department  of  the  Treasury,  and  other 
federal  financial  agencies,  for  a  period 
not  to  exceed  18  months,  if  the  Board 
should  determine  that:  (i)  Money  market 
interest  rates  have  risen  over  the 
preceding  6  months;  and  (ii)  prevailing 
interest  rate  levels  threaten  the  safety 
and  soundness  of  individual  credit 
unions  as  evidenced  by  adverse  trends 
in  growth,  liquidity,  capital,  and 
earnings. 

On  December  3, 1980,  the  Board 
determined  that  the  foregoing 
conditions  had  been  met.  Accordingly, 
the  Board  raised  the  loan  ceiling  for  9 
months  to  21  percent.  In  the  unstable 
environment  of  the  first  half  of  the 
19808,  the  Board  extended  the  21 
percent  ceiling  four  times.  On  March  11, 
1987,  the  Board  lowered  the  loan  rate 
ceiling  from  21  percent  to  18  percent 
effective  May  15, 1987.  This  action  was 
taken  in  an  environment  of  falling 
market  interest  rates  from  1980  to  early 
1987.  The  ceiling  has  remained  at  18 
percent  to  the  present. 

The  Board  felt,  and  continues  to  feel 
that  the  18  percent  ceiling  would  fully 
accommodate  an  inflow  of  liquidity  into 
the  system,  preserve  flexibility  in  the 
system  so  that  credit  unions  could  react 
to  any  adverse  economic  developments, 
and  would  ensure  that  any  increase  in 
the  cost  of  funds  would  not  impinge  on 
earnings  of  federal  credit  unions. 

The  Board  would  prefer  not  to  set 
loan  interest  rate  ceilings  for  federal 
credit  imions.  In  the  final  analysis,  the 
market  sets  the  rates.  The  Board 
supports  free  lending  markets  and  the 
ability  of  federal  credit  union  boards  of 
directors  to  establish  loan  rates  that 
reflect  current  market  conditions  and 
the  interests  of  credit  imion  members. 
Congress  has,  however,  imposed  loan 
rate  ceilings  since  1934.  In  1979, 
Congress  set  the  ceiling  at  15  percent 
but  authorized  the  Board  to  set  a  ceiling 
in  excess  of  15  percent  if  the  Board  can 
justify  it.  The  following  analysis 
justifies  a  ceiling  above  15  percent,  but 
at  the  same  time  does  not  support  a 
ceiling  above  the  current  18  percent. 
The  Board  is  prepared  to  reconsider  this 


action  at  any  time  should  changes  in 
economic  conditions  warrant. 

Justification  for  a  Ceiling  No  Higher 
Than  18  Percent 

Money  Market  Interest  Rates 

While  money  market  rates  are  low 
right  now,  both  long  and  short  rates 
have  increased  in  the  last  few  months. 
Table  1  gives  information  on  past 
interest  rates.  There  is  a  general 
consensus  among  economists  that 
money  market  rates  mil  continue  to  rise 
OS  economic  growth  accelerates.  Implied 
forward  rates,  the  money  market's  best 
guess  about  where  interest  rates  are 
going,  are  significantly  higher  over  the 
next  year.  By  the  time  this  rule  becomes 
effective,  money  markets  will  have 
experienced  6  months  of  rising  rates. 
The  Board  is  ready  to  revisit  this  issue 
should  this  expectation  not  be 
confirmed. 

Liquidity.  Capital,  Earnings,  and  Growth 
of  Individual  Credit  Unions 

For  at  least  2,631  credit  unions, 
market  conditions  call  for  rates  on 
imsecured  loans  to  be  above  15  percent 
For  some  of  these  credit  unions,  three 
factors  combine  to  require  interest  rate 
charges  above  15  percent  in  order  to 
maintain  liquidity,  capital,  earnings, 
and  growth.  First,  loan  balance.  For 
these  2,631  credit  unions,  the  average 
unseoired  balance  is  $876.  There  are 
fixed  costs  of  granting  and  processing  a 
loan.  Many  of  these  costs  are  incurred 
regardless  of  the  size  of  the  loan. 
Expressed  as  a  percentage  of  the  loan 
balance  on  which  interest  will  be 
collected,  these  costs  can  be  very  high 
on  small  loans.  As  one  credit  union 
states,  "The  total  interest  earned  on  a 
$200  loan  at  17  percent  for  12  months 
is  $34.  Even  at  17  percent  it  costs  us 
more  to  make  the  loan  than  we  recover 
in  interest  income,  assuming  it  does  pay 
to  maturity  and  is  not  charged  off."  TTie 
Functional  Cost  and  Profit  Analysis  by 
the  Federal  Reserve  System  calculates 
the  average  cost  to  a  credit  union  for 
making  an  installment  loan  to  be  $95.66, 
plus  $5.49  per  payment.  The  $34  does 
not  even  cover  the  cost  of  accepting  the 
twelve  payments. 
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Table  1.— Money  Market  Interest  Rates 
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0.70 


Many  banks  will  not  even  consider 
loan  applications  for  less  than  $1,000. 
Lowering  the  interest  rate  ceiling  for 
credit  unions  will  discourage  them,  too, 
from  making  these  loans.  Qedit  seekers' 
options  will  be  reduced,  with  most  of 
those  afiiacted  having  no  choice  but  to 
tiun  to  neighborhood  lenders. 

Second,  credit  risk.  Loans  to  young 
members  who  have  not  yet  established 
a  credit  history,  and  loans  to  those  who 
have  built  weak  credit  histories  carry 
high  credit  risk.  Credit  unions  must 
charge  rates  high  enough  to  cover 
hi^er-than-usual  losses  for  such  loans. 
There  are  undoubtedly  more  than  2,631 
credit  unions  charging  over  15  percent 
for  unsecured  loans  to  such  members. 
Many  credit  unions  have  "Credit 
Builder"  or  "Credit  Rebuilder"  loans, 
but  choose  to  report  a  lower  rate  loan 


product  on  the  single  line  in  the  call 
report  for  unsecured  loans. 

Third,  credit  union  size.  Small  credit 
unions  have  fiewer  loans  over  which  to 
distribute  their  overhead  costs. 

Thus,  small  credit  unions  making 
small  loans  to  borrowers  with  poor  or 
no  credit  histories  are  struggling  with 
fiar  higher  costs  than  the  typical  credit 
union.  Both  young  people  and  lower 
income  households  have  limited  access 
to  credit  and,  absent  a  credit  imion, 
often  pay  rates  of  24  to  30  percent  to 
small  loan  companies.  Or  they  may  be 
forced  to  resort  to  the  check-cashing 
outlet  where  a  post-dated  check  will  be 
cashed  at  effective  rates  of  200,  or  even 
300,  percent.  Therefore,  rates  between 
15  and  18  percent  are  attractive  to  such 
members  and  help  cover  the  credit 


unions'  costs  of  providing  this  kind  of 
credit. 

NCUA  staff^  is  not  aware  of  any 
complaints  from  members  of  those 
credit  unions  offering  high-risk,  high- 
interest  rate  loans. 

Among  the  2,631  credit  unions 
charging  more  than  15  percent  for 
imseciued  loans,  there  are  704  credit 
imions  who  are  charging  18  percent  for 
their  unsecured  loans  other  Uian  credit 
cards.  Among  the  704  are  179  credit 
unions  with  20  percent  or  more  of  their 
assets  in  this  kind  of  loan.  For  these 
credit  imions,  lowering  their  rates 
would  damage  their  liquidity,  capital, 
earnings,  and  growth.  Table  2  shows 
tabulations  on  credit  unions  charging  18 
percent,  and  how  the  percent  of  assets 
in  unsecured  loans  goes  down  as  credit 
union  size  goes  up. 


Table  2.— Credit  Unions  Charqinq  18  Percent  on  Unsecured  Loans,  June  1992 


Asset  siza  group 


Total  count 

otCUsot 

tNs  asset 

siza 


Ctiarging  18%  on  unse- 
cured loana 


Numt>ef 


Percent 


More  than  20%  of  assets 
in  unsecured  loans 


Number 


Percent 


Less  then  $500,000  .. 
$500,000  to  $2  mtn  .. 
$2  mm  to  $10  mm  .... 
$10  mm  to  $50  mm  .. 
$50  mm  to  $100  mm 
$100  mm  and  up  


1.840 
2,686 
4,351 
2.707 
493 
490 


121 
191 
248 
108 
15 
21 


6.6 
6.6 
5.7 
4.0 
3.0 
4J3 


60 
67 
48 

4 


49.6 

35.1 

19.4 

3.7 


At  the  same  time,  lowering  the  ceiling 
would  not  change  the  rates  the  vast 
majority  of  credit  unions  are  charging, 
since  they  are  already  at  or  below 
market  In  foct,  in  this  circumstance,  a 
ceiling  can  cause  rates  to  be  higher  than 
they  would  have  been  without  the 
ceiling.  The  closer  a  loan  rate  is  to 
actual  market  rates,  the  more  likely  it  is 
that  the  ceiling  will  act  as  a  floor  for 
rates.  There  are  two  reasons  why  this 
happens.  First,  setting  a  ceiling  close  to 
market  rates  creates  the  impression  that 
the  ceihng  rate  is  the  "federally 
approved"  rate.  Second,  if  credit  unions 
feel  they  may  not  have  the  flexibility  to 
raise  rates  in  the  near  future  should 


market  rates  rise  unexpectedly,  they  are 
more  likely  to  keep  current  rates  higher 
than  they  otherwise  would  have  as 
insurance  against  market  rate  increases. 

In  conclusion,  the  Board  has 
continued  the  federal  credit  union  loan 
interest  rate  ceiling  of  18  percent  per 
year  for  the  period  from  March  9, 1993 
through  September  8, 1994.  Loans  and 
line  of  credit  balances  existing  on  May 
15, 1987  may  continue  to  bear  their 
contractual  rate,  not  to  exceed  21 
pen»nt.  Finally,  the  Board  is  prepared 
to  reconsider  the  18  percent  ceiling  at 
any  time  during  the  extension  period, 
should  ciianges  in  economic  conditions 
warrant  it. 


Regulatory  Procedures 

Administrative  Procedures  Act 

* 

The  Board  has  determined  that  notice 
and  public  comment  on  this  rule  are 
impractical  and  not  in  the  public 
interest,  5  U.S.C.  S53(b)(B).  Due  to  the 
need  for  a  plaiming  period  prior  to  the 
March  9, 1993  expiration  date  of  the 
cnxrrent  rule,  and  the  threat  to  the  safety 
and  soundness  of  individual  credit 
unions  with  insufficient  flexibility  to 
determine  loan  rates,  final  action  on  the 
loan  rate  ceiling  is  necessary. 
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Regulatory  Flexibility  Act 

For  the  same  reasons,  a  regulatory 
flexibility  analysis  is  not  required,  5 
U.S.C.  604(a).  However,  the  Board  has 
considered  the  need  for  this  rule,  and 
the  alternatives,  as  set  forth  above. 

Paperwork  Reduction  Act 

There  has  been  no  change  in  the 
paperwork  requirements. 

Executive  Order  12612 

This  final  rule  does  not  affect  state 
regulation  of  credit  unions.  It 
implements  provisions  of  the  Federal 
Credit  Union  Act  applying  only  to 
federal  credit  unions. 

List  of  Subjecto  in  12  CFR  Part  701 

Credit  imions.  Loan  interest  rates. 

By  tbe  National  CrjBdit  Union 
Administration  Board  on  January  14, 1993. 
Becky  Baker, 
Secretary  of  the  Board. 

Accordingly,  12  CFR  chapter  VII, 
subchapter  A  is  amended  as  set  forth 
below:  | 

PART  701-{AMENDED] 

1.  The  authority  citation  for  part  701 
is  amended  to  read  as  follows: 

Authority:  12  U.S.C  1752(5).  1755, 1756, 
1757,  1759, 1761a,  1761b.  1766, 1767. 1782. 
1784. 1787. 1789. 1798.  and  Public  Law  101- 
73.  Section  701.6  is  also  authorized  by  IS 
U  S.Q  3717.  Section  701.31  is  also 
authorized  by  15  U.S.C  1601,  et  seq.,  42 
U.S.C  1981  and  42  U.S.C  3601-3610. 

2.  Section  701.21(c)(7)(ii)(C)  is 
amended  to  read  as  follows: 

S701.21    Loans  to  members  and  UnM  of 
cradK  to  members. 


(c)*  *  • 
(7)*  •  * 
(ii)*  •  * 

(C)  Expiration.  After  September  9, 
1994,  or  as  otherwise  ordered  by  the 
NCUA  Board,  the  maximum  rate  on 
federal  credit  union  extensions  of  credit 
to  members  shall  revert  to  15  percent 
per  year.  Higher  rates  may,  however,  be 
charged,  in  accordance  with  paragraph 
(c)(7)(ii)  (A)  and  (B)  of  this  section,  on 
loans  and  line  of  credit  balances 
existing, on  or  before  September  9, 1994. 

*        •II    •        *        * 

(PR  Doc  93-1487  Filed  1-25-93;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatratlon 

14  CFR  Part  39 

[Deefcat  No.  M-NI*-244-AO;  Amdt  39- 
8475;  AO  93-01-41] 

Airworthlnaaa  Diractlvaa;  AMmm 
Induatria  Modal  A320  Sariaa  Alrplanaa 

AGENCY:  Federal  Aviation 
Administration,  EXDT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Airbus  Industrie 
Model  A320  series  airplanes.  This 
action  requires  a  close  visual  inspection 
to  detect  damage  or  blockage  of  the 
flexible  hoses  that  connect  the  smoke 
detector  to  the  air  extraction  duct  in 
each  lavatory  and  to  detect 
contamination  of  the  hoses,  lavatory  air 
extraction  ducting,  hose/duct 
connection,  or  inlet  grid;  and  repair  or 
replacement  of  discrepant  parts.  This 
amendment  is  prompted  by  a  recent 
report  of  holes  found  in  the  flexible 
hoses  connecting  the  smc^e  detector  to 
the  lavatory  compartment  air  extraction 
duct,  blockages  of  the  flexible  hoses  and 
the  hose/duct  connection,  and 
contamination  of  the  air  extraction 
ducting  and  inlet  grid  by  dust  and 
fibers.  The  actions  specified  in  this  AD 
are  intended  to  prevent  failure  of  the 
smoke  detection  system  to  provide 
warning  of  a  fire  in  the  lavatory. 

DATES:  Effective  February  10, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
10, 1993. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  29, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  92-NM- 
244-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  fit)m  Airbus 
Industrie,  Airbus  Support  Division, 
Avenue  EKdier  Daurat,  31700  Blagnac, 
France.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Und 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW..  suite  700. 
Washington,  DC 


FOR  FURTHER  MFORMATKM  CONTACT  Mr. 
Greg  Holt,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2140;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  de  I'Aviation  Qvlle 
(DGAC),  which  is  the  airworthiness 
authority  for  Prance,  recently  notified 
the  FAA  that  an  imsafe  condition  may 
exist  on  certain  Airbus  Industrie  Moael 
A320  series  airplanes.  The  DGAC 
advises  that  an  operator  of  these 
airplanes  reported  that  during  landing 
approach,  a  fire  occurred  in  a  lavatory 
waste  bin.  The  fire  was  extinguished  by 
a  flight  attendant  before  the  automatic 
waste  bin  fire  extinguisher  was 
triggered.  During  this  incident,  the 
smoke  detection  system  provided  no 
warning  indication  of  smoke  in  the 
lavatory.  During  a  subsequent 
examination  of  the  airplane,  holes  were 
found  in  the  flexible  hoses  connecting 
the  smoke  detector  to  the  lavatory 
compartment  air  extraction  ducL 
Results  of  further  inspections  of  other 
lavatory  installations  revealed  blockages 
of  the  flexible  hoses  and  the  boee/duct 
connection,  as  well  as  contaminaticm  of 
the  air  extraction  ducting  and  the  inlet 
grid  by  dust  and  fibers.  TTiese 
conditions,  if  not  corrected,  could  result 
in  failure  of  the  smoke  detection  system 
to  provide  warning  of  a  fire  in  the 
lavatory. 

Airbus  Industrie  has  issued  All 
Operator  Telex  (AOT)  26-07,  dated 
October  6, 1992,  that  describes 
procedures  for  a  close  visual  inspection 
to  detect  damage  or  blockage  of  the 
flexible  hoses  that  connect  the  smoke 
detector  to  the  air  extraction  duct  in 
each  lavatory,  and  to  detect 
contamination  of  the  hoses,  lavatory  air 
extraction  ducting,  hose/duct 
connection,  or  inlet  grid;  and  repair  or 
replacement  of  discrepant  parts.  The 
DGAC  classified  this  AOT  as  mandatory 
and  issued  French  Airwcnlhiness 
Directive  92-236-038(B),  dated 
November  10. 1992.  in  order  to  assiire 
the  continued  airworthiness  of  these 
airplanes  in  France. 

This  airplane  model  is  manufactiued 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  tbe 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulaticms  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement,  the  DGAC  has  kept  the  FAA 
informed  of  the  situatioa  de»cribed 
above.  The  FAA  has  examined  the 
findings  of  the  DGAC,  reviewed  all 
available  information,  and  determined 
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that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  lili^aly  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  feilure  of  the  smoke  detection 
system  to  provide  warning  of  a  fire  in 
the  lavatory.  This  AD  requires  a  close 
visual  inspection  to  detect  damage  or 
blockage  of  the  flexible  hoses  that 
connect  the  smoke  detector  to  the  air 
extraction  duct  in  each  lavatory,  and  to 
detect  contamination  of  the  hoses, 
lavatory  air  extraction  ducting,  hose/ 
duct  connection,  or  inlet  grid;  and 
repair  or  replacement  of  discrepant 
parts.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
AOT  described  previously. 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  ref>ort  that 
summarizes  each  FAA-public  contact 


concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  Mdshing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92-NM-244-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  vnll 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034,  February  26. 1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423: 49  U.S.C  106(g};  and  14  CFR 
11.89. 


139.13    [Amemtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-01-21.  Airbitt  Induatrie:  Amendment  39- 
8475.  Docket  92-NM-244-AD. 

Applicability:  Model  A3  20  series  airplanes 
on  which  Modification  22561  has  not  been 
installed,  certificated  in  any  categoty. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  smoke  detection 
system  to  provide  warning  of  a  fire  in  the 
lavatory,  accomplish  the  following: 

(a)  Within  450  hours  time-in-senrice  after 
the  effective  date  of  this  AD,  perform  a  close 
visual  inspection  to  detect  damage  or 
blockage  of  the  flexible  hoses  that  connect 
the  smoke  detector  to  the  air  extraction  duct 
in  each  lavatory,  and  to  detect  contamination 
of  the  hoses,  air  extraction  ducting,  hose/duct 
connection,  or  inlet  grid,  in  accordance  with 
Airbus  Industrie  All  Operator  Telex  (AOT) 
26-07,  dated  October  6, 1992. 

(1)  If  any  damaged  hose  is  found  as  a  result 
of  the  inspection  required  by  paragraph  (a)  of 
this  AD,  prior  to  further  fli^t,  repair  or 
replace  the  damaged  hose,  in  accordance 
with  the  AOT.  If  any  damaged  hose  is 
repaired,  that  hose  must  then  be  replaced 
with  a  new  hose  within  400  hours  time-in- 
service  following  the  repair. 

(2)  If  any  blocked  hose  or  contaminated 
hose,  air  extraction  ducting,  hose/duct 
connection,  or  inlet  grid  is  found  as  a  result 
of  the  inspection  required  by  paragraph  (a)  of 
this  AD,  prior  to  further  fli^t,  clean  the 
blocked  or  contaminated  part,  in  accordance 
with  the  AOT. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  inspection,  repair,  and  replacement 
shall  be  done  in  accordance  with  Airbus 
Industrie  All  Operator  Telex  (AOT)  26-07, 
dated  October  6, 1992.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  Part  51.  Copies  may  be 
obtained  from  Airbus  Industrie,  Airbus 
Support  Division,  Avenue  Didier  Daurat, 
31700  Blagnac,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700,  Washington,  DC 

(e)  This  amendment  becomes  effective  on 
February  lO,  1993. 
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Issued  in  Ronton,  Washington,  on  January 
14, 1993. 

Damll  M.  Pedcnon. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  93-1819  Filed  1-25-93;  8:45  am] 
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14  CFR  Part  39 

[Dockat  No.  92-NI»-243-AD;  Am«ndin«nt 
39-8479;  AO  93-01-25] 

Airworthiness  Directives;  Airbus 
Industrie  IModel  A320  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Airbus  Model 
A320  series  airplanes.  This  action 
requires  a  one-time  check  to  verify 
proper  torque  values  and  alignment  of 
the  corresponding  witness  mark  on  the 
connection  on  the  fuel  return  line  in  the 
pylon,  and  retorquing  and  remarking,  if 
necessary.  This  action  also  requires  the 
performance  of  a  leak  check  and 
replacement  of  the  sealant,  if  necessary. 
This  amendment  is  prompted  by  a 
repyort  of  an  engine  fire  caused  by  a 
loose  connection  on  the  fuel  return  line 
in  the  pylon  and  the  resultant  failure  of 
the  pylon  drain  system  to  drain  the 
leaking  fuel.  The  actions  specified  in 
this  AD  are  intended  to  prevent  fuel 
leakage  onto  the  engine  and  subsequent 
engine  fire. 
DATES:  Effective  February  10, 1993. 

The  incorporation  by  reference  of 
certain  publications  hsted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
10, 1993. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  29, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  92-NM- 
243-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Airbus 
Industrie,  Airbus  Support  Division,  1 
Rond  Point  Maurice  Bellonte,  31707 
Blagnac  Cedex,  France.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 


FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Holt,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Ehrectorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2140;  fax  (206)  227-1320. 
SUPPtXMENTARY  INFORMATION:  The 
Directipn  Generale  de  1' Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  recently  notified 
the  FAA  that  an  imsafe  condition  may 
exist  on  certain  Airbus  Model  A3  20 
series  airplanes.  The  French  DGAC 
advises  that  an  operator  of  Model  A320 
series  airplanes  reported  an  engine  fire 
during  the  final  phase  of  landing. 
Investigation  revealed  that -the  fire  was 
caused  by  a  loose  connection  on  the  fuel 
retiun  line  in  the  engine  pylon,  which 
allowed  fuel  to  leak  into  the  pylon. 
Normally,  both  parts  of  the  connection 
are  marked  with  a  red  witness  mark 
when  tightened  to  a  proper  torque 
value.  However,  in  this  incident, 
although  the  red  witness  marks 
remained  in  alignment,  the  connection, 
which  was  only  hand-tightened, 
remained  loose. 

Subsequent  investigation  revealed 
that  the  sealant  was  deteriorated  in  zone 
"A"  of  the  pylon.  This  deteriorated 
sealant  caused  fuel  to  leak  onto  the 
engine  and  caused  the  engine  fire. 

These  conditions,  if  not  corrected, 
could  result  in  fuel  leakage  onto  the 
engine,  and  subsequently  lead  to  an 
engine  fire. 

Airbus  Industrie  has  issued  All 
Operator  Telex  (AOT)  28-04,  Revision 
1,  dated  September  9, 1992,  that 
describes  procedures  for  a  one-time 
check  to  verify  proper  torque  values  and 
alignment  of  ihe  corresponding  witness 
mark  on  the  connection  on  the  fuel 
retiun  line  in  the  pylon,  and  retorquing 
and  remarking,  if  necessary.  This  AOT 
also  describes  procedures  for  the 
performance  of  a  leak  check  and  - 
replacement  of  the  sealant,  if  necessary. 
The  French  DGAC  classified  this  AOT 
as  mandatory  and  issued  Airworthiness 
Directive  92-228-037(8)  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  French 
DGAC  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  the  French 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 


action  is  necessary  far  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  m- 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  fuel  leakage  onto  the  engine  and 
subsequent  engine  fire.  This  AD 
requires  a  one-time  check  to  verify 
proper  torque  values  and  alignment  of 
the  corresponding  witness  mark  on  the 
connection  on  the  fuel  return  line  in  the 
pylon,  and  retorquing  and  remarking,  if 
necessary.  This  action  also  requires  the 
performance  of  a  leak  check  and 
replacement  of  the  sealant,  if  necessary. 
The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

Since  a  situation  exists  tnat  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticaole,  and  that  good 
cause  exists  for  making  this  amendinent 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
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must  submit  a  self-addressed,  stamped 
postcard  on  whldi  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92-NM-243-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034.  February  26,  1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Sobiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-AIRW0RTHmESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  US.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 


139.13    (AfnandMq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-01-25.  Airbus  Industriv:  Amendment  39- 
8479.  Docket  92-NM-243-AD. 

Applicability:  Model  A320  series  airplanes, 
manufacturer'*  serial  numbers  002  throu^ 
180,  inclusive;  163  through  194,  inclusive; 
196  through  315,  inclusive;  317  through  321, 
inclusive;  323  through  325,  Inclusive;  and 
328  through  334,  inclusive;  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fuel  leakage  onto  the  engine 
and  the  potential  for  an  engine  fire, 
accomplish  the  following: 

(a)  Within  500  hours  time- in-service  after 
the  effective  date  of  this  AD,  perform  a  torque 
check  of  the  connection  on  the  fuel  return 
line  at  rib  9  in  accordance  with  Airbus 
Industrie  All  Operator  Telex  (AOT)  28-04, 
Revision  1,  dated  September  9, 1992. 

(1)  If  the  red  witness  marks  are  incorrectly 
aligned,  prior  to  further  flight,  accomplish 
paragraphs  (aKl)(i)  and  (a)(lHii)  of  this  AD  in 
accordance  with  the  AOT. 

(i)  Tighten  the  connection  to  torque  values 
l)etween  478  and  522  inch-pounds. 

(ii)  Remove  the  existing  witness  marks  and 
remark  with  an  indelible  marker  pen. 

(2)  If  the  red  witness  marks  are  correctly 
aligned,  this  AD  does  not  require  retorquing 
or  remarking. 

(b)  Within  500  hours  tirae-in-service  after 
the  effective  date  of  this  AD,  perfonn  a  leak 
check  of  the  sealant  in  pylon  zone  "A",  in 
accordance  with  All  Operator  Telex  (AOT) 
28-04.  Revision  1,  dated  September  9, 1992. 

(1)  If  any  leak  is  found  or  if  the  water  level 
drops  while  conducting  the  leak  check,  prior 
to  further  flight,  replace  the  sealant  in 
accordance  with  the  AOT. 

(2)  If  no  leak  is  found  and  if  the  water  level 
does  not  drop  while  conducting  the  leak 
check,  this  AD  does  not  require  replacement 
of  the  sealant. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  checks,  torqulng,  marking,  and 
replacement  shall  be  done  in  accordance 
with  Airbus  Industrie  All  Operator  Telex  2ft- 
04.  Revision  1.  dated  September  9, 1992.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  S52(a)  and  1  CFR 


p«t  51.  Copies  may  be  obtained  from  Airbus 
Industrie,  Airbus  Support  Division,  1  Rond 
Point  Maurice  Belionte,  31707  Blagnac 
Cedex,  France.  Copies  may  be  inspected  at 
the  FAA,  Transport  Airplane  Directorate, 
1601  land  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC 

(f)  This  amendment  becomes  effective  on 
February  10, 1993. 

Issued  in  Renton,  Washington,  on  January 
15, 1993. 

Darreli  M.  Pedersoa, 
Acting  Manager,  Tnuuport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  93-1818  Filed  1-25-93;  8:45  am) 

BIUJNO  CODE  4t10-1*-U 


14  CFR  Part  39 

[Docket  No.  92-MI4-164-AD;  Amendment 
39-«461;  AD  93-01-07] 

Airworthiness  Directives;  Beech  Model 
400A  and  400T  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACnow:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Beech  Model  400A 
and  400T  series  airplanes,  that  requires 
replacing  the  existing  link  assembly  of 
the  uplink  mechanism  of  the  main 
landing  gear  door  with  an  improved  link 
assembly.  This  amendment  is  prompted 
by  an  investigation,  conducted  by  the 
manufacturer,  which  revealed  that 
uplock  links  installed  on  certain 
airplanes  were  undersized.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  snagging  of  the  end  clevis  fitting 
and  kinking  (and  subsequent  failure)  of 
the  emergency  release  cable  of  the  main 
landing  gear,  which  may  prevent 
extension  of  the  main  landing  gear, 
DATES:  Effective  March  2, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  March  2, 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
bom  Beech  Aircraft  Corporation,  P.O. 
Box  85,  Wichita,  Kansas  67201-0085. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate. 
Rules  Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Wichita  Aircraft  Certification  Office. 
1801  Airport  Road,  room  100.  Mid- 
Continent  Airport,  Wichita,  Kansas:  or 
at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street,  NW..  suite  700. 
Washington.  DC 
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FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lany  Engler,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office, 
Propulsion  Branch.  ACE-140W,  FAA, 
Small  Airplane  EHrectorate,  1801 
Airport  Road,  room  100,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone  (316)  946-4122;  fax  (316) 
946-4407. 

SUPPt^MENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Beech  Model  400A 
and  400T  series  airplanes  was  published 
in  the  Federal  Register  on  October  15, 
1992  (57  FR  47299).  That  action 
proposed  to  require  replacing  the 
existing  link  assembly  of  the  uplink 
mechanism  of  the  main  landing  gear 
door  with  an  improved  link  assembly. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 
The  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  38  Beech 
Model  400 A  and  400T  series  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  27 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD,  that  it  will  take 
approximately  6  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
will  cost  approximately  $700  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $27,810,  or 
$1,030  per  airplane.  This  total  cost 
figure  assumes  that  no  operator  has  yet 
accomplished  the  requirements  of  this 
AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation  . 
of  a  Federahsm  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 


substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Pocket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423: 49  U.S.C.  106(g):  and  14  CFR 
11.89. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-01-07.  Beech  Aircraft  Corporation: 

Amendment  39-8461.  Docket  92-NM- 
164-AD. 

Applicability:  Model  400A  series  airplanes 
having  serial  numbers  RK-1  through  RK-32, 
inclusive;  and  Model  400T  series  airplanes 
having  serial  numbers  TT-1  through  TT-6, 
inclusive;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  snagging  of  the  end  clevis 
fitting  and  kinking  (and  subsequent  failure) 
of  the  emergency  release  cable  of  the  main 
landing  gear,  which  may  prevent  extension  of 
the  main  landing  gear,  accomplish  the 
following: 

(a)  Within  100  flight  hours  after  the 
effective  date  of  this  AD,  replace  the  existing 
link  assembly  from  the  uplink  mechanism  of 
the  main  landing  gear  door  with  an  improved 
link  assembly,  in  accordance  with  Beechcraft 
Service  Bulletin  2447,  dated  June  1992. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Wichita 
Aircraft  Certification  Office  (AGO),  FAA. 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  ACQ. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  maybe 
obtained  from  the  Wichita  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 


operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  replacement  shall  be  done  in 
accordance  with  Beechcraft  Service  Bulletin 
2447,  dated  June  1992.  This  incorporation  l)y 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Beech  Aircraft  Corporation, 
P.O.  Box  85,  Wichita,  Kansas  67201-0065. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Ronton,  Washington;  or  at  the 
FAA,  Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  room  100,  Mid-Continent 
Airport,  Wichita,  Kansas;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC 

(e)  This  amendment  becomes  effective  on 
March  2, 1993. 

Issued  in  Renton,  Washington,  on 
December  29, 1992. 
James  V.  Devany, 

Acting  Manager,  Transpoit  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  93-1815  Filed  1-25-93;  8:45  am) 
BtLUNG  CODE  4aiO-19-U 


14  CFR  Part  39 

[Docket  No.  92-NM-56-AD:  Amendment 
39-6465;  AO  93-01-11] 

AlrworthineM  Directive*;  Britiah 
A«ro»pac«  Model  BAe  146-100A, 
-200A,  and  -300A  Ser  lea  Airpianee 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  British  Aerospace 
Model  BAe  146-lOOA,  -200A,  and 
-300A  series  airplanes,  that  requires 
repetitive  X-ray  inspections  to  detect 
cracks  in  the  left  and  right  wing  upper 
skins,  joint  straps,  and  stringers,  and 
repair  of  any  cracks  found.  This 
amendment  is  prompted  by  results  of 
wing  fatigue  tests,  which  indicate  the 
possibility  of  cracking  in  both  the  left 
and  right  wing  upper  skin  panels 
beneath  the  upper  center  line  butt  strap. 
Fatigue  cracking  in  these  areas,  if  not 
detected  and  corrected,  could  result  in 
reduced  structural  integrity  of  the 
wings. 
DATES:  Effective  March  2, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  2, 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace,  PLC,  Librarian 
for  Service  Bulletins,  P.O.  Box  17414, 
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Dulles  International  Airport, 
Washington,  DC  20041-0414.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue,  SW., 
Kenton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700.  Washington,  DC. 
FOR  FURT>4€n  INFOnMATKM  CONTACT:  Mr. 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  9805&-4056.  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPLEMENTARY  MFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  all  British  Aerospace 
Model  BAe  146-lOOA.  -200A,  and 
-300A  series  airplanes  was  published  in 
the  Federal  Register  on  June  5. 1992  (57 
FR  23971).  That  action  proposed  to 
require  repetitive  X-ray  inspections  to 
detect  cracks  in  the  left  and  right  wing 
upper  skins,  joint  straps,  and  stringers, 
and  repair  of  any  cracks  found. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

A  second  commenter  agrees  that  the 
inspections  proposed  in  the  AD  are 
necessary.  However,  the  commenter 
suggests  that  the  appropriate  method  for 
requiring  such  inspections  is  through 
the  use  of  Certification  Maintenance 
Requirements  (CMR)  items  that  are 
contained  in  the  existing  "FAA- 
approved"  Maintenance  Review  Board 
(KUIB)  Report.  The  commenter  notes 
that  since  CMR  items  are  contained  in 
the  MRB  Report,  that  Report  cannot  be 
used  for  its  intended  purpose,  which  is 
to  allow  an  operator  to  develop  a 
maintenance  program  and  administer 
that  program  in  conjunction  with  an 
approved  reliability  program.  The 
commenter  considers  that  since  the 
placement  of  CMR  items  in  the  MRB 
Report  ties  the  operator  to  the  MRB 
Report  for  as  long  as  the  operator  uses 
that  aircraft  type,  accountability  for 
CMR  items  could  be  established  through 
existing  program  management 
procedures.  In  addition,  the  commenter 
remarks  that  since  the  FAA  accepts  the 
use  of  CMR  items,  it  has  set  a  precedent 
for  continued  use  of  these  items.  The 
commenter  implies  that  since  the 
inspections  required  by  British 
Aerospace  Inspection  Service  Bulletin 
57-41.  dated  July  26. 1991,  which  is  the 


subject  of  this  AD,  will  become  part  of 
the  MRB  Report,  issuance  of  an  AD 
would  be  redundant  and  would 
necessitate  increased  tracking  and 
documentation  requirements  for  the 
operator. 

The  FAA  does  not  concur.  CMR  items 
are  intended  to  be  repetitive  inspections 
or  component  replacements  for 
equipment,  systems,  and  installations. 
Accomplishment  of  these  CMR  items 
would  ensure  that  the  statistical 
probability  of  certain  failures  that  could 
occur  during  operation  of  the  airplane 
does  not  exceed  the  limitations 
specified  in  §  25.1309  of  the  Federal 
Aviation  Regulations  (FAR),  which  is 
applicable  to  the  dasign  and  approval  of 
transport  category  airplanes. 

These  CMR  items  are  based  on 
statistical  safety  analyses  of  airplane 
electrical,  electronic,  hydraulic, 
pressurization,  and  propulsion  systems. 
These  analyses  must  be  completed  and 
approved  by  the  FAA  prior  to  its 
issuance  of  an  airplane  Type  Certificate 
(TC).  Following  issuance  of  the  TC, 
those  inspections,  component 
replacements,  or  overhaul  interval 
requirements  for  airplane  systems  that 
are  based  on  in-service  experience  with 
the  airplane,  but  that  do  not  result  in  re- 
evaluation  of  the  basic  statistical 
analysis  on  which  approval  of  the 
system  is  based,  do  not  qualify  as  CMR 
items. 

The  inspection  proposed  in  this 
notice  is  not  related  to  compliance  of 
the  airplane  design  with  the  statistical 
evaluation  requirements  of  Section 
25.1309  for  equipment,  systems,  and 
installations.  For  this  reason,  the 
proposed  inspection  does  not  qualify  as 
a  CMR  item.  Therefore,  the  FAA 
considers  issuance  of  an  AD  necessary 
in  this  instance,  since  AD's  are  the 
means  by  which  accomplishment  of 
procedures  and  adherence  to  specific 
compliance  times  are  made  mandatory. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  74  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  4 
work  hours  per  airplane  (excluding 
access  and  reinstallation  time)  to 
accomplish  the  required  actions,  and 
that  the  average  labor  rate  is  $55  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $16,280  for 
each  inspection  cycle.  This  total  cost 
figure  assimies  that  no  operator  has  yet 
accomplished  the  requiremmts  of  this 
AD. 


The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federahsra  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  undor  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  capUon  "ADDRESSES." 

List  of  Sub)ecU  in  14  CFR  Put  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3»-AiRW0RTHIN£SS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Audiority:  49  U.S.C  App.  1354(a),  1421 
and  1423: 49  U.S.C  106(g):  and  14  CFR 
11.89. 

4 

|3».13    [AnModwf] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-01-11.  British  AariMpac*:  Amendment 
39-8465.  Docket  92-NM-56-AD. 

Applicability:  All  Model  BAe  14&-100A, 
-200A.  and  -300A  series  airplanes, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  wings,  accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  24,000 
landings,  or  within  60  days  after  the  efSsctive 
date  of  this  AO,  whichever  occurs  later 
Perfonn  an  X-ray  inspection  to  detect  btigue 
cracks  in  the  left  and  right  wing  upper  skins, 
joint  straps,  and  stringers  In  the  vicinity  of 
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rib  "O,"  in  accordancB  wfth  British 
Aerospace  Innpecnon  Service  BuHetiii  57-41, 
dated  tu)y  26, 1991. 

(1)  if  cracJu  are  found,  prior  to  further 
flight,  reptttr  in  accordance  with  a  method 
approved  by  the  Manatter,  Standardization 
Branch,  ANM-n3,  FAA,  Tranisport  Airplane 
Directorate.  Thereafter,  repeat  the  inspection 
required  by  parajp^ph  fa)  of  this  AD  at 
intervals  not  to  exctmd  9,000  landings,  in 
accorduice  with  the  service  bulletin. 

(2)  If  no  cradLS  are  found,  repeat  the 
inspection  required  by  paragraph  (a)  of  this 
AD  at  intervals  not  to  exceed  9.000  landings, 
in  accordance  trttfa  the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  « 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  tiisu  requests  tiirough  an 
appropriate  FAA  Prmcipal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Br^Kh,  ANM-113. 

NotK  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  wiih  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(dj  The  inspections  shall  be  done  in 
accordance  with  British  Aerospace 
Inspection  Service  Bulletin  57-41,  dated  July 
26, 1991.  This  incorporation  by  reference  was 
appinved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CTR  Part  51.  Copies  may  be  obtained 
from  British  Aerospace,  PLC,  Librarian  fior 
Service  Bulletins,  P.O.  Box  17414,  Dulles 
International  Airport,  Washington,  DC 
20041-0414.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Awnue.  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street  NW.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  oo 
March  2, 1993. 

Issued  in  Renton,  Washington,  on  January 
8, 1993. 

N.B.  Maitenson, 

Acting  Afano/;er,  Transport  Airplane 
Diiectorate.  Aircraft  Certification  Service. 
IFR  Doc.  93-1812  Filed  1-25-93;  8:45  ami 
BMXMO  COOC  4»10-1S-U 


14CFRPar139 

[Docket  Na  S2-NU-1S»-A0:  AiMndmant 
39-846S;AO  93-01-12} 

Airworlhlnan  Dtrvctfves;  Short 
Brothers,  PLC.  Model  SD3-60  Serfea 
Airplanes 

AGENCY:  Federal  Aviation 
AdministratidD,  DOT. 
ACnON:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (ADJ. 
applicable  to  certain  Short  Brothers 
Model  SO3-60  series  airplanes,  that 
requires  modification  of  the  power 
supply  to  the  emergency  lighting  system 
and  a  subsequent  functional  test  of  the 
system.  This  amendment  is  prompted 
by  reports  indicating  that  the  emergency 
lighting  system  will  not  illuminate 
automsticaDy  if  normal  airplane  power 
is  interrupted  or  lost.  The  actions 
specified  by  this  AO  are  intended  to 
prevent  Cailure  of  the  emergency  lights 
to  illuminate  during  an  emergency. 
DATES:  Effective  March  2,  1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  R«jgister  as  of  March  2, 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Short  Brothers,  PLC,  2011  Crystal 
Drive,  suite  713,  Arlington,  Virginia 
22202-3719.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lirid  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Hank  Jenkins,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2141;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Short  Brothers 
Model  SD3-60  series  airplanes  was 
published  in  the  Federal  Register  mi 
August  27,  1992  (57  FR  38796).  That 
action  proposed  to  require  modification 
of  the  power  supply  to  the  emergency 
lighting  system  and  a  subsequent 
fiuictional  test  of  the  system. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule,  but  requests  that  the 
FAA  determine  if  the  applicability  of 
the  proposal  should  be  extended  to 
include  Model  SD3-30  series  airplanes, 
since  these  airplanes  are  similar  in 
design  to  Model  SD3-60  series 
airplanes.  In  re^mse  to  this  request, 
the  FAA  has  investigated  the  emergency 
lifting  systems  on  Model  SD3-30 
series  airplanes.  The  FAA  has 


determined  that  the  emergency  lighting 
system  on  those  airplanes  is  in 
compliance  with  Section  25.812  of  the 
Federal  Aviation  Regulations  (FAR), 
which  specifies  the  requirements  for 
emergency  lighting  systems  on 
transport -category  airplanes.  The 
configuration  of  the  system  on  the 
Model  SD3-30  is  not  8ub)ect  to  the 
unsafe  condition  identified  in  the 
system  of  the  Model  SD3-60. 

After  careful  review  of  the  availabla 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Toe  FAA  estimates  that  86  airplanes 
of  U.S.  re^stry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  28 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  vrork  hour. 
Required  parts  will  be  supplied  by  the 
manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $132,440,  or  $1,540  per 
airplane.  This  total  cost  figure  assiunes 
that  no  operator  has  yet  accomplished 
the  requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preftaration 
of  a  Federalism  As.<wssment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Pnx:edures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  cc^y 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  ia  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adeplieo  of  tbe  AaendHMat 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
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of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aathority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

139.13    [AmMMtod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-01-12.  Short  Brothers,  PLC:  Amendment 
3*-8466.  Docket  92-NM-159-AD. 

Applicability:  Model  SD3-60  series 
airplanes;  as  listed  in  Short  Brothers  Service 
Bulletin  SD360-33-23,  dated  June  1, 1992; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  emergency  lights 
to  illuminate  during  an  emergency, 
accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  modify  the  power  supply  to  the 
emergency  lighting  system  and  perform  a 
functional  test  of  the  system,  in  accordance 
with  paragraph  2.A.,  Part  A,  B,  C,  or  D,  as 
applicable,  of  the  Accomplishment 
Instructions  of  Short  Brothers  Service 
Bulletin  SD360-33-23,  dated  June  1. 1992. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch. 

Note:  Infonni  tion  concerning  the  existence 
cf  approved  alternative  methods  of 
compliance  witi  this  AD,  if  any,  may  be 
obtained  from  t^e  Standardization  Branch. 

(c)  Special  fli^t  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  modification  and  functional  test 
shall  t>e  done  in  accordance  with  Short 
Brothers  Service  Bulletin  SD36(>-33-23, 
dated  June  1, 1992.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a]  and  1  CFR  part  51.  Copies  may  he 
obtained  from  Short  Brothers,  PLC.  2011 
Crystal  Drive,  Suite  713,  Arlington,  Virginia 
22202-3719.  L.opies  may  be  ins()ected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
March  2, 1993. 


Issued  in  Renton,  Washington,  on  January 
8, 1993. 

N.B.  Martawn, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  93-1817  Filed  1-25-93;  8:45  am] 
WUMQ  COOC  4«1»-1»-U 


14  CFR  Part  39 

[DoclMt  No.  92-NM-90-AO;  AinendnMnt 
39-8464;  AO  93-01-10] 

Airworthiness  Directives;  British 
Aerospace  Model  DH/HS/BAe  125 
Series  Airplar>es 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTKM:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  British  Aerospace 
Model  DH/HS/BAe  125  series  airplanes, 
that  requires  modification  of  the 
Generator  Control  Unit  (GCU)  circuitry. 
This  amendment  is  prompted  by  a 
report  of  damaged,  loose,  or 
disconnected  GCU  groimd  (earth)  wires, 
resulting  in  excessive  voltage  output, 
and  subsequent  overheating  of  the 
battery  and/or  damage  to  voltage- 
sensitive  avionics  equipment.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  uncontrolled 
excessive  voltage,  which  could  result  in 
overheating  of  the  battery  andVor 
damage  to  voltage-sensitive  avionics 
equipment. 
DATES:  Effective  March  2, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  2, 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace,  PLC,  Librarian 
for  Service  Bulletins,  P.O.  Box  17414, 
Dulles  International  Airport, 
Washington,  DC.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  Rules  Doclcet, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Bud  Schroeder,  Aerospace  Engineer, 
Standardization  Brandi,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
SUPPt.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 


Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  British  Aerospace 
Model  DH/HS/BAe  125  series  airplanes 
was  published  in  the  Federal  Register 
on  September  24, 1992  (57  FR  44141). 
That  action  proposed  to  require 
modification  of  the  Generator  Control 
Unit  (GCU)  circuitry. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  360  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  20 
work  hours  per  airplane  to  accomplish 
the  modification  on  351  airplanes,  and 
30  work  hours  per  airplane  to 
accomplish  the  modification  on  the 
other  9  airplanes.  The  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
will  cost  approximately  $1,250  per 
airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $850,950,  or 
between  $2,350  and  $2,900  per  airplane. 
This  total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 
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List  (tf  Sdlii«cts  fat  14  CFK  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authorily:  49  U.S.C  App.  1354(a),  1421 
and  1423: 49  U.SXL  106(g);  and  14  CFR 
11.S9. 

§39.13    [AnMnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

9S-01-10.  Britiali  Aaraspace:  Amendment 
39-6464.  Docket  92-NM-90-AD. 

Applicability:  Model  DH/HS/BAe  125 
series  airplanes  equipped  with  Garrett 
engines:  as  listed  in  British  Aerospace 
Service  Bulletin  SB.24-289-3267A.  B,  C,  D, 
E,  F  &  G,  Revision  1,  dated  April  10, 1992; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  tjattery  overheating  and/or 
damage  of  voltage  sensitive  avionics 
equipment,  accomplish  the  following: 

(a)  Within  IBO  days  after  the  e^ctive  date 
of  this  AD.  modify  the  Generator  Control 
Circuit  (GCU)  circuitry  in  accordance  with 
British  Aerospace  Service  Bulletin  SB.24- 
289-3267  A.  B,  C.  D,  E.  F  &  G,  Revisioo  1, 
dated  April  10, 1992. 

(b)  Ao  altemative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  AVM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-1 13. 

Note:  Information  coocemiofl  the  existence 
of  approved  altemative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-H3. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  British  Aeroapace  Service 
Bulletin  SB.24-2B9-3267  A,  B,  C,  D,  E,  F  & 
G,  Revision  1,  dated  April  10, 1992.  (NOTE: 
The  issue  date  of  this  British  Aerospace 
Service  Bulletin  SB.24-2»»-3267  A.  B,  C,  D, 
E,  F  ft  G  is  indicated  only  on  "paga  1  of  57"; 


no  other  page  of  this  document  la  dated.) 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Raster  in  accordance  with  5  U.SX1  S52(a) 
and  1  CFR  Part  51.  Copies  may  be  obtained 
from  British  Aerospace,  PLC,  Librarian  fat 
Sendee  Bulletins.  P.O.  Box  17414.  Dulles 
International  Airport,  Washington,  DC 
Copies  may  he  Inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Llod 
Avenue,  SW.,  Ronton,  Washington;  or  at  the 
Office  of  die  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
March  2, 1993. 

Issued  in  Renton,  Washington,  on  January 
8.1993. 
N.B.  MaiteBSon. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc  93-1813  Filed  1-25-93;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  92-NM-170-AD;  Amendmant 
39-8460;  AO  93-01-06] 

Airworthiness  DIrsctives;  Short 
Brothers  Model  SO3-60  Series 
Airpiartes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Short  Brothers 
Model  SD3-60  series  airplanes,  that 
currently  requires  repetitive  inspections 
of  the  horizontal  stabilizer  rear  spar  web 
fuselage  attachmmit  fitting  area  for 
defective  rivets,  and  repair,  if  necessary. 
This  amendment  clarifies  that  the  aft 
face  of  the  front  spar  web  need  not  be 
inspected.  This  amendmoit  is  prompted 
by  a  report  that  a  requirement  to  inspect 
the  aft  face  of  the  front  spar  web  was 
inadvertently  included  in  the  existing 
AD.  The  actions  specified  by  this  AD  are 
intended  to  ensure  that  only  the 
appropriate  area  of  the  horizontal 
stabilizer  is  inspected.- 
DATES:  Effective  March  2. 1993. 

The  incorporation  by  reference  of 
certain  publications  Hsted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  2, 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
firom  Short  Brothers.  PLC,  2011  Oystal 
Drive,  suite  713,  Arlington,  Virginia 
22202-3719.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Und  ATeotie,  SW..  Renton, 


Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington.  DC 
FOR  HJRTHER  MRMMATION  CONTACT:  Mr. 
Bud  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  Renton, 
Washington  980S5-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 
8UPPI.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regtilations  by  superseding  AD 
89-07-14,  Amendment  39-6176  (54  FR 
12588,  March  28, 1989).  which  is 
applicable  to  certain  Short  Brothers 
Model  SD3-60  series  airplanes,  was 
published  in  the  Federal  Register  on 
October  15,  1992  (57  FR  47302).  The 
action  proposed  to  clarify  that  the  aft 
face  of  the  front  spar  web  need  not  be 
inspected. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the     .^ 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  51  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  8 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $22,440,  or  $440  per 
airplane.  This  total  cost  figure  assumes 
that  no  o{>erator  has  yet  accomplished 
the  requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  IXTT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
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Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Riiles  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  3d-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

139.13    [AmwKtod] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6176  (54  FR 
12588,  March  28, 1989),  and  by  adding 


a  new  airworthiness  directive  (AD), 
amendment  39-8460,  to  read  as  follows: 

93-01-06.  Short  Brothan,  PLC:  Amendment 
3»-8460.  Docket  92-NM-170-AD. 
Supersedes  AD  89-07-14,  Amendment 
39-6176. 

Applicability:  Model  SD3-60  series 
airplanes,  serial  numbers  SH3601  through 
SH3691,  inclusive,  and  SH3694;  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  loss  of  the  structural  Integrity 
of  the  horizontal  stabilizer  attachment  to  the 
fuselage,  accomplish  the  following: 

(a)  Visually  inspect,  in  accordance  with  the 
schedule  listed  below,  the  forward  face  of  the 
rear  spar  web  for  defective  rivets  between 
fuselage  attach  fitting  at  12.5"  left  and  right 
of  the  airplane  center  line,  in  accordance 
with  Shorts  Service  Bulletin  SD360-55-16, 
dated  April  1988. 

(1)  For  airplane  serial  numbers  SH3680 
through  SH3691,  inclusive,  and  SH3694,  and 
for  airplanes  affected  by  this  AD  that  have 
used  only  a  15  degree  takeoff  flap  setting 
since  before  or  upon  reaching  5,000  flights, 
inspection  is  required  within  the  next  100 
flights  after  April  28, 1989  (the  effective  date 
of  AD  89-07-14,  Amendment  39-6176),  or 
prior  to  the  total  accimiulation  of  12,000 
flights,  whichever  occurs  later.  Repeat  the 
inspection  at  intervals  not  to  exceed  1,500 
flights. 

(2)  For  all  other  airplanes  affected  by  this 
AD,  inspection  is  required  within  the  next 
100  flints  after  April  28, 1989,  or  prior  to 
the  accumulation  of  8,000  flights,  whichever 
occurs  later.  Repeat  the  inspection  at 
intervals  not  to  exceed  1 ,000  flights. 


(b)  If  defective  rivets  are  found,  prior  to 
further  flight,  repair  in  accordance  with  Part 
n  of  Shorts  Service  Bulletin  SD360-55-16, 
dated  April  1988.  After  repair,  continue 
inspections  in  accordance  with  paragraph  (a) 
of  this  AD. 

(c)  The  repetitive  Inspections  required  by 
paragraph  (a)  of  this  AD  may  be  terminated 
following  completion  of  the  modification  of 
the  horizontal  stabilizer  spar  webs 
(Modification  7998),  in  accordance  with 
Shorts  Service  Bulletin  SD360-55-12. 
Revision  2,  dated  November  1986. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  inspections,  repair,  and 
modification  shall  be  done  in  accordance 
with  the  following  Shorts  service  bulletins, 
which  contain  the  specified  effective  pages: 


Service  bulletin  referenced  and  date 


SD360-55-16.  April  1968  

80360-55-12.  Revision  2.  Novennber  1966 


Page  No. 


1-7 

1.  4-5,  7-44 

2-3,6 


Revision  level 
showmen  page 


Ofiglnal 

2 

Original 


Data  shown  on 
page 


Aor.  1968. 
Nov.  1986. 
Apr.  1986. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  Part  51.  Copies  may  be  obtained 
from  Short  Brothers,  PLC.  2011  Crystal  Drive, 
Suite  713.  .\rlington,  Virginia  22202-3719. 
Copies  may  be  ins{)ected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue.  SW..  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(g)  This  amendment  becomes  effective  on 
March  2, 1993. 

Issued  in  Renton.  Washington,  on 
December  29. 1992. 
'  James  V.  Devaoy. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  93-1816  Filed  1-25-93;  8.45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  2 

[OockM  No.  87(M)422/CP] 

Chiorofluorocartx>n  Propeilants  In 
Salf-Prasaurizad  Containers;  Addition 
to  List  of  Essential  Uses 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

StMMURY:  This  document  codifies  the 
Food  and  Drug  Administration's  (FDA's) 
decision  to  grant  the  petition  of  Fisons 
Corp.  to  add  metered-dose  nedocromil 
sodiiun  for  oral  inhalation  to  the  Ust  of 
products  containing  a 
chlorofluorocarbon  (CFG)  propellant  for 
on  essential  use.  Essential  use  products. 


which  are  listed  in  21  CFR  Part  2— 
General  Administrative  Rulings  and 
Decisions,  at  §  2.125(e)  (21  CFR 
2.125(e)),  are  exempt  from  FDA's  ban  on 
the  use  of  CFG  propeilants  in  FDA- 
regulated  products.  In  the  agency's 
decision  that  is  now  being  codified. 
FDA  concluded  that  the  product 
provides  a  unique  health  benefit  that 
would  be  tinavailable  without  the  use  of 
a  chlorofluorocarbon. 

DATES:  Effective  January  26, 1993; 
written  comments  by  March  29, 1993. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  1-23, 12420 
Parklawn  Dr..  Rockville.  MD  20857.    ;    , 

FOR  FURTHER  INFORMATION  CONTACT: 
Philip  L.  Chao.  Center  for  Drug 
Evaluation  and  Research  (HFD-362). 
Food  and  Drug  Administration.  7500 
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Standish  PL,  Rockvllle,  MD  20855,  301- 
295-6048. 

SUPI>LEMEflTARY  MFORMATION: 


I.  Background 

Under  S  2.125  t/seo/ 
chlowfluorocarbon  propelhnts  in  self- 
pressurized  containers  (21  CFR  2.125). 
any  food,  drug,  device,  or  cosmetic  in  a 
self-pressurized  container  that  contains 
a  chlorofluorocarbon  propellant  for  a 
nonessential  use  is  adulterated  or 
misbranded,  or  both,  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act). 
This  prohibition  is  based  on  scientiHc 
research  indicating  that 
chlorofluorocarbons  may  reduce  the 
amount  of  ozone  in  the  stratosphere  and 
thereby  increase  the  amount  of 
ultraviolet  radiation  reaching  the  earth. 
An  increase  in  ultraviolet  radiation  may 
increase  the  incidence  of  skin  cancer, 
change  the  climate,  and  produce  other 
adverse  efiects  of  unknown  magnitude 
on  humans,  animals,  and  plants. 

Section  2.125(d)  exempts  from  the 
adulteration  and  misbranding 
provisions  of  §  2.125(c)  certain  products 
containing  chlorofluorocarbon 
propellents  that  FDA  determines 
provide  a  unique  health  benefit  that 
would  not  be  available  without  the  use 
of  a  chlorofluorocarbon.  These  products 
are  referred  to  in  the  regulation  as 
essential  uses  of  chlorofluorocarbon  and 
are  listed  in  §  2.125(e). 

Under  §  2.125(f),  any  person  may 
petition  the  agency  to  request  additions 
to  the  Ust  of  uses  considered  essential. 
To  demonstrate  that  the  use  of  a 
chlorofluorocarbon  is  essential,  the 
petition  must  be  suppHsrted  by  an 
adequate  showing  that;  (1)  There  are  no 
technically  feasible  alternatives  to  the 
use  of  a  chlorofluorocarbon  in  the 
product;  (2)  the  product  provides  a 
substantial  health,  environmental,  or 
other  public  benefit  unobtainable 
without  the  use  of  the 
chlorofluorocarbon;  and  (3)  the  use  does 
not  involve  a  significant  release  of 
chlorofiuorocarbons  into  the 
atmosphere  or,  if  it  does,  the  release  is 
warranted  by  the  benefit  conveyed. 

n.  Petition  Received  by  FDA 

Fisons  Corp.  submitted  a  petition 
under  §  2.125(f)  and  part  10  (21  CFR 
part  10)  requesting  an  addition  to  the 
list  of  chlorofluorocarbon  uses 
considered  essential.  The  petition  is  on 
file  under  the  docket  number  appearing 
in  the  heading  of  tliis  document  and 
may  be  seen  in  the  Dockets  Management 
Branch  (address  above).  The  petition 
requested  that  metered-dose  nedocromil 
sodium  for  oral  inhalation  be  included 
in  §  2.125(e)  as  an  essential  use  of 


chlorofluorocarbon.  The  petition 
contained  a  discussion  supporting  the 
position  that  there  are  no  technically 
feasible  alternatives  to  the  use  of 
chlorofluorocarbon  in  the  product.  It 
included  information  showing  that  no 
alternative  deUvery  systems  (e.g.,  the 
hand-operated  pump)  or  other  substitute 
propellents  (e.g.,  compressed  gases)  can 
dispense  the  drug  for  effective 
inhalation  therapy  as  safely  and 
uniformly  as  chlorofluorocarbon 
propellents.  Also,  the  petition  stated 
that  the  product  provided  a  substantial 
health  benefit  that  would  not  be 
obtainable  without  the  use  of 
chlorofluorocarbon.  In  this  regard,  the 
petition  contained  information  to 
support  the  use  of  this  product  as  a 
bronchodilator.  Further,  the  petition 
stated  that,  unlike  a  bulb  nebulizer,  the 
vial  and  the  mouthpiece  for  the  product 
are  portable  and  can  be  easily  carried  in 
a  purse  or  a  pocket.  The  petition 
asserted  that  metered-dose  nedocromil 
sodium  would  not  result  in  a  significant 
release  of  chlorofluorocarbon 
propellents  into  the  atmosphere  because 
the  total  daily  amount  released  per 
product  is  estimated  to  be 
approximately  1.088  grams. 

m.  FDA's  Review  of  the  Petition 

Because  the  agency  agreed  that,  for 
some  asthmatic  patients,  the  use  of 
metered-dose  nedocromil  sodium 
provides  a  special  benefit  that  would  be 
unavailable  without  the  use  of 
chlorofluorocarbons,  FDA  has  granted 
the  petition:  FDA  also  agrees  that  the 
use  of  a  metered-dose  delivery  system 
for  this  product  does  not  involve  a 
significant  release  of 
chlorofluorocarbons  into  the 
atmosphere.  Therefore.  FDA  is 
including  metered-dose  nedocromil 
sodium  administered  by  oral  inhalation 
in  the  list  of  essential  uses  of 
chlorofluorocarbon  propellents.  The 
purpose  of  this  docimient  is  to  add  the 
product  to  the  Ust  in  §  2.125(e),  for 
public  information  purposes. 

IV.  EffiBctive  Date 

The  petition  was  granted  on 
December  12, 1992.  This  codification  is 
effective  January  26, 1993.  FDA  had 
previously  allowed  a  period  for  public 
comment  prior  to  exempting  a  product 
from  the  agency's  ban  on  the  use  of  CFC 
propellents.  Upon  further  consideration, 
however,  FDA  has  concluded  that  a 
comment  period  prior  to  granting  an 
essential  use  exemption  is  not 
necessary.  A  decision  to  grant  an 
essential  use  petition  for  a  CFC 
propellant  is  not  a  rule  but  an  informal 
decision.  Therefore,  additions  to  the  list 
of  essential  use  products  (21  CFR 


2.125(e))  differ  from  most  material 
published  in  the  Code  of  Federal 
Regulations  in  that  the  items  listed  in 
S  2.125(e)  are  not  rules,  but  are  listings 
in  the  Code  of  Federal  Regulations  to 
facilitate  public  availabihty  of  important 
information.  Furthermore,  because  these 
products  are  considered  essential. 
providing  for  a  comment  period  prior  to 
granting  an  exemption  would  be 
contrary  to  the  public  interest, 
particularly  for  those  patients  who  gain 
important  therapeutic  benefits  from 
these  products,  and  would  be  adversely 
affected  from  any  delay  in  their 
availability.  Therefore,  FDA  will  no 
longer  provide  for  a  comment  period 
before  granting  an  essential  use 
exemption.  However.  FDA  is  providing 
a  60-day  period  for  public  comment  for 
views  on  whether  the  exemption  should 
be  modified  or  revoked. 

V.  Request  for  Comments 

Interested  persons  may,  on  or  before 
March  29. 1993,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this  rule. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

VI.  Environmental  hapuA 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  under  21  CFR  part  25  and 
has  concluded  that  this  action  will  not 
have  a  significant  effiect  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required.  The 
agency's  finding  of  no  significant  impact 
and  the  evidence  supporting  that 
finding,  contained  in  an  environmental 
assessment,  may  be  seen  in  the  Dockets 
Management  Branch  (address  above) 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

List  of  Subiecti  in  21  CFR  Part  2 

Administrative  practice  and 
procedure.  Cosmetics.  Drugs.  Foods. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs.  21  CFR  part  2  is 
amended  as  follows: 

PART  2— GENERAL  ADMINISTRATIVE 
RULINGS  AND  DEaSIONS 

1.  The  authority  citation  for  21  CFR 
part  2  continues  to  read  as  follows: 

Authority;  Sees.  201,  301,  305,  402.  408. 
409.  501,  502.  505.  507,  512. 601,  701.  702, 


6088         Federal  Register  /  Vol.  58,  No.  15  /  Tuesday,  January  26.  1993  /  Rules  and  Regolations 


704  of  th«  Federal  Food.  Drug,  utd  Coametic 
Act  (21  U.S.C  321.  331.  335,  342.  346a.  348, 
351,  352,  355,  357,  360b,  361,  371,  372,  374); 
15  U.S.a  402,  40fl. 

2.  Section  2.125  is  amended  by 
adding  new  paragraph  (eKl3)  to  read  as 
follows: 

12.125    Ua«  of  cMorofluorocarfoon 
prapetlants  in  ••H-preasurtnd  containers. 

*        •        •        •        • 

(13)  Metered-dose  nedocromil  sodium 
humanuirugs  administered  by  oral 
inhalation. 


Dated:  January  15, 1993. 
Mkhael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  93-1792  Filed  1-25-93:  8:45  am] 

BtUMQ  CODE  41«0-ei-f 

21  CFR  Part  172 
[Dodwt  No.  90F-O44e] 

Food  Additives  Permitted  for  Direct 
Addition  to  Food  for  Hunum 
Consumption:  Dimethyl  Dicartionate 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  iise  of  dimethyl  dicarbonate  as 
a  yeast  inhibitor  in  dealcoholized  and 
low  alcohol  wines.  This  action  is  in 
response  to  a  {>elition  filed  by  Miles, 
Inc.  (formerly  Mobay  Corp.). 
DATES:  Effective  January  26, 1993; 
written  objections  and  requests  for  a 
hearing  by  February  25, 1993. 
ADDRESSES:  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr.,  Rockville,  MD  20857. 
FOn  FURTHER  INfORMATKDN  CONTACT: 
Rosahe  M.  Angeles,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
207),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington.  DC  20204, 
202-254-9515. 

SUPPt^MENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
November  20. 1990  (55  FR  48292).  FDA 
announced  that  a  food  additive  petition 
(FAP  0A4213)  had  been  filed  by  Mobay 
Corp.,  1575  I  St.  NW..  Washington,  DC 
20005,  proposing  that  §  172.133 
Dimethyl  dicarbonate  (21  CFR  172.133) 
be  amended  to  provide  for  the  safe  use 
of  dimethyl  dicarbonate  as  a  yeast 
inhibitor  in  dealcoholized  and  low 


alcohol  wine.  The  petitioner  currently 
operates  under  the  name  of  Miles.  Inc. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  use  of 
dimethyl  dicarbonate  in  dealcoholized 
wine  and  low  alcohol  wine  is  safe. 
Dealct^oUzed  wine  and  low  alcohol 
wine  will  generally  be  consimied  as 
substitutes  for,  rather  than  in  addition 
to,  wine.  Thus,  these  uses  will  not 
increase  con8im)er  exposure  to  dimethyl 
dicarbonate  or  its  decomposition 
products  compared  to  that  already 
deemed  safe  at  the  time  S  172.133  was 
promulgated  (53  FR  41325,  October  21. 
1988). 

Dimethyl  dicatl)onate  is  unstable  in 
aqueous  solutim  and  breaks  down 
almost  immediately  after  addition  to 
beverages.  In  wine  and  other  aqueous 
liquids,  the  principal  breakdown 
products  are  methanol  and  carbon 
dioxide.  Methyl  ethyl  carbonate,  as  well 
as  carbomethoxy  amino-  and  hydroxy- 
adducts  of  amines,  sugars,  and  fruit 
acids,  are  also  formed  in  minor 
amounts.  Dimethyl  carbonate  is  present 
as  an  impurity  in  dimethyl  dicainonate. 
Dimethyl  dicarbonate  also  may  react 
with  traces  of  ammonia  or  ammonium 
ions  in  wines  to  form  trace  quantities  of 
methyl  carbamate,  a  compound  that  has 
been  shown  to  cause  cancer  in 
laboratory  animals  (Ref.  1).  In 
dealcohoUzed  wine  and  low  alcohol 
wine,  the  level  of  methyl  carbamate 
formation  is  expected  to  be  similar  to 
that  formed  in  standard  wine  because 
the  critical  parameters  governing  methyl 
carbamate  formation,  Fh  and 
ammonium  ion  concentration,  are  not 
expected  to  be  altered  by  the 
dealcoholization  process  (reverse 
osmosis)  employed  in  the  manufactiue 
of  dealcoholized  wine  and  low  alcohol 
wine  (Ref.  2). 

I.  Determination  of  Safety 

Under  section  409(c)(3)(A)  of  the 
Federal  Food,  Drug,  and  Connetic  Act 
(the  act)  (21  U.S.C  348(c)(3)(A)),  the  so- 
called  "general  safety  clause"  of  the 
statute,  a  food  additive  cannot  be 
approved  for  a  particular  use  unless  a 
fair  evaluation  of  the  data  available  to 
FDA  estabUshes  that  the  additive  is  safe 
for  that  use.  Under  section  409(c)(5)(A) 
of  the  act  (21  U.S.C.  348(cM5)(A)), 
among  the  relevant  factors  to  be 
considered  in  determining  whether  a 
proposed  use  of  a  food  additive  is  safe 
is  the  probable  consumption  of  the 
additive  and  of  any  substance  formed  in 
or  on  food  because  of  the  use  of  the 
additive.  The  concept  of  safety 
embodied  in  the  Food  Additives 
Amendmwit  of  1958  is  explained  in  the 
legislative  history  of  the  provision: 


"Safety  requires  proof  of  a  reasonable 
certainty  that  no  harm  will  result  from 
the  proposed  use  of  an  additive.  It  does 
not— and  cannot— require  proof  beyond 
any  possible  doubt  that  no  harm  will 
result  imder  any  conceivable 
circumstance."  (H.  Rept  2284,  85th 
Cong.,  2d  sess.  4  (1958)).  This  definition 

of  safety  has  been  incorporated  into 

FDA's  food  additive  regulations  (21  CFR 
170.3(i)).  The  anticancer  or  Delaney 
clause  of  the  Food  Additives 
Amendment  (section  409(c)(3)(A)  of  the 
act)  provides  further  that  no  fbod 
additive  shall  be  deemed  to  be  safe  if  it 
is  found  to  induce  cancer  when  ingested 
by  man  or  animal. 

In  the  past,  FDA  has  refused  to 
approve  the  use  of  an  additive  that 
contained  or  was  suspected  of 
containing  even  minor  amoimts  of  a 
carcinogenic  chemical,  even  though  the 
additive  as  a  whole  had  not  been  shown 
to  cause  cancer.  The  agency  now 
believes,  however,  that  developments  in 
scientific  technology  and  experience 
with  risk  assessment  procedures  make  it 
possible  for  FDA  to  establish  the  safsty 
of  additives  that  contain  carcinogenic 
chemicals  but  that  have  not  themselves 
been  shown  to  cause  cancer. 

In  the  preamble  to  the  final  rule 
permanently  listing  D&C  Green  No.  6 
published  in  the  Federal  Register  of 
April  2. 1982  (47  FR  14138),  FDA 
explained  the  basis  for  approving  the 
use  of  a  color  additive  that  had  not  been 
shown  to  cause  cancer,  even  though  it 
contained  a  carcinogenic  impurity. 
Since  that  decision.  FDA  has  approved 
the  use  of  other  color  additives  and  food 
additives  on  the  same  basis. 

An  additive  that  has  not  been  sho«vn 
to  cause  cancer  but  that  contains  a 
carcinogenic  impurity,  or  whose  use 
Mrill  lead  to  the  formation  of  trace 
amoimts  of  a  carcinogenic  substance  in 
or  on  food,  may  be  propwly  evaluated 
under  the  general  safety  clause  of  the 
statute  using  risk  assessment  prooedtues 
to  determine  whether  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  the  proposed  use  of  the 
additive. 

The  agency's  position  is  supported  by 
Scott  V.  FDA.  728  F.  2d.  322  (6th  Or. 
1984).  That  case  involved  a  challenge  to 
FDA's  decision  to  approve  the  use  of 
D&C  Green  No.  5.  which  contains  a 
carcinogenic  chemical  but  has  itself  not 
been  shown  to  cause  cancer.  Relying 
heavily  on  the  reasoning  in  the  agency's 
dedsicHi  to  list  this  coIcm*  additive,  the 
U.S.  Court  of  Appeals  for  the  Sixth 
Circuit  rejected  the  challenge  to  FDA  s 
action  and  affirmed  the  listing 
regulation. 


Federal  Register  /  Vol.  58,  No.  15  /  Tuesday.  January  26.  1993  /  Rules  and  Regulations         6089 


n.  Safety  of  the  Petitioned  Uae 

In  evaluating  the  safety  of  the  food 
additive,  dimethyl  dicarbonate,  FDA 
reviewed  the  byproducts  formed  during 
hydrolysis  and  the  reaction  of  the  food 
additive  with  other  constituents  found 
in  wines.  The  results  of  that  evaluation 
were  discussed  in  the  preamble  to  the 
final  rule  estabUshing  §  172.133  and  are 
included  in  the  discussion  below. 

FDA  finds  that  the  petitioned  use 
level  of  100  to  200  parts  per  million 
(ppm)  of  dimethyl  dicarbonate  will 
result  in  virtually  no  exposure  of 
consumers  to  the  additive  itself. 
Dimethyl  dicarbonate  is  unstable  in 
aqueous  solution  and  breaks  down 
almost  immediately  after  addition  to  the 
food  (beverages)  to  form  primarily 
carbon  dioxide  and  methanol.  The 
instability  of  dimethyl  dicarbonate  is 
confirmed  by  data  submitted  by  the 
petitioner  showing  that  dimethyl 
dicarbonate  cannot  be  detected  by 
analysis  of  food  to  which  it  has  been 
added  (Ref.  2). 

To  establish  that  dimethyl 
dicarbonate  is  safe  for  use  as  an 
inhibitor  of  yeast  in  wine,  dealcoholized 
wine,  and  low  alcohol  wine,  the 
petitioner  submitted  data  from  acute, 
subchronic,  and  chronic  toxicity 
studies.  In  the  subchronic  and  chronic 
toxicity  studies,  rats  received  either 
water,  orange  juice,  or  wine  treated  with 
4,000  ppm  of  dimethyl  dicarbonate  (20 
times  the  proposed  use  level  in  wine  or 
wine  substitutes)  as  the  drinking  fluid 
while  the  controls  received  water, 
orange  juice,  or  wine.  These  studies 
showed  no  adverse  effects  from  water, 
orange  juice,  or  wine  treated  with 
dimethyl  dicarbonate. 

In  another  chronic  toxicity  study, 
dogs  received  either  water  or  orange 
juice  treated  with  4,000  ppm  of 
dimethyl  dicarbonate  as  the  drinking 
fluid.  This  study  also  revealed  no 
adverse  effects  from  the  water  or  orange 
juice  treated  with  dimethyl  dicarbonate. 

The  petitioner  also  submitted  a  two- 
generation  reproduction  study  in  which 
rats  received  drinking  fluids  that  were 
treated  with  dimethyl  dicarbonate 
(4,000  ppm).  This  study  revealed  no 
treatment-related  adverse  effects.  These 
chronic  and  other  multigeneration 
(Ufetime)  studies  of  dimethyl 
dicarbonate  also  did  not  produce  any 
evidence  that  dimethyl  dicarbonate  is  a 
carcinogen. 

m.  Safety  of  Substances  That  May  Be 
Present  in  Wine  or  Wine  Substitutes 
Due  to  the  Use  oitht  Additive 

Because  dimethyl  dicarbonate  may 
contain  impurities  and  decomposes  into 
other  chemical  species  when  added  to 


aqueous  solutions,  such  as  wine, 
dealcoholized  wine,  and  low  alcohol 
wine,  FDA  has  also  evaluated  the  safety 
of  the  chemicals  found  in  wine, 
dealcoholized  wine,  and  low  alcohol 
wine  as  a  result  of  the  use  of  dimethyl 
dicarbonate. 

A.  Minor  Impurities  and  Reaction 

Products 

The  minor  reaction  products  formed 
in  wine,  dealcoholized  wine,  and  low 
alcohol  wine  from  the  use  of  dimethyl 
dicarbonate  include  methylethyl 
carbonate  and  carbomethoxy  amino- 
and  hydroxy-adducts  of  amines,  sugars, 
and  natiually  ocauring  fruit  acids  such 
as  lactic  acid,  citric  add,  and  ascorbic 
acid  (vitamin  C).  Dimethyl  carbonate,  an 
impurity  in  dimethyl  dicarbonate,  is 
also  present  in  minor  amounts  in  wine, 
dealcohoUzed  wine,  and  low  alcohol 
wine,  as  a  result  of  the  use  of  the 
additive. 

The  petitioner  presented  data  to  show 
that  the  addition  of  100  to  200  ppm  of 
dimethyl  dicarbonate  to  wine, 
dealcohoUzed  wine,  or  low  alcohol 
wine  is  effective  in  inhibiting  the 
growth  of  most  species  of  yeast  found  in 
such  products.  According  to  the  U.S. 
Department  of  Agriculture  Food 
Consumption  Survey,  1977  1978,  the 
90th  percentile  consumption  level  for 
"driiikers  only"  of  these  products  is  232 
grams  per  person  per  day  (g/person/ 
day).  Based  upon  a  level  of  addition  of 
dimethyl  dicarbonate  of  100-200  ppm, 
on  consumption  of  232  g  of  wine  or 
wine  substitutes,  and  on  data  submitted 
by  the  petitioner,  the  agency  estimates 
that  the  maximum  daily  consumption  of 
the  minor  reaction  products  resulting 
frt)m  the  addition  of  dimethyl 
dicarbonate  to  wine  or  wine  substitutes 
is  from  2  to  5  milligrams  per  person  per 
day  (mg/person/day).  Because  these 
reaction  products  were  formed  in  the 
dimethyl  dicarbonate-treated  fluids 
(water  and  wine)  used  in  the  subchronic 
and  chronic  rat  and  dog  studies 
submitted  by  the  petitioner,  the  safety  of 
the  reaction  products  is  evidenced  by 
the  findings  of  no  treatment-related 
adverse  effects  in  these  studies. 

The  safety  of  methylethyl  carbonate 
was  further  evaluated  in  a  subchronic 
toxicity  study  in  rats  in  which  the 
substance  was  added  to  the  drinking 
water  at  levels  of  0, 1,000,  3,000,  and 
10,000  ppm  for  3  months.  The  average 
daily  consumption  of  methylethyl 
carbonate  ranged  from  approximately 
0.1  mg/kilogram  (kg)  to  1  g/kg  body 
weight/day.  No  adverse  effects  in  rats 
bom  drinking  the  water  treated  with 
methylethyl  carbonate  were  seen  in  this 
study. 


A  teratogenicity  study  was  conducted 

with  pregnant  female  rats  of  the  Long- 
Evans  FB30  strain.  The  animals  were 
fed  diets  containing  methylethyl 
carbonate  at  levels  of  0. 100, 1,000,  and 
10,000  ppm.  No  signs  of  toxicity  were 
noted.  However,  there  was  a  dose- 
related  reduction  in  fluid  intake  and  a 
slight  decrease  in  body  weight  gain  in 
pregnant  females  receiving  methylethyl 
carbonate  throughout  the  gestational 
period.  The  reduced  fluid  intake 
appears  to  be  attributable  to  the  bad 
taste  and  smell  of  the  water  containing 
the  methylethyl  carbonate.  All  test  ana 
control  females  were  sacrificed  at  day 
20,  Cesarean  sections  were  performed, 
and  the  fetuses  were  examined.  No 
embryotoxic  or  teratogenic  effects  were 
found  in  this  examination. 

To  establish  the  safety  of  dimethyl 
carbonate,  the  petitioner  submitted  a 
subchronic  study  in  rats  in  which 
dimethyl  carbonate  was  incorporated 
into  the  drinking  water  at  levels  of  0, 
1,000.  3,000  andl0,0(X)  ppm.  An 
increase  in  body  weight  gain  was 
observed  in  male  rats  at  all  treatment 
levels.  No  adverse  effects  were  found  in 
this  study  at  any  level. 

B.  Carbon  Dioxide 

Carbon  dioxide,  one  of  the  principal 
hydrolysis  products  of  dimethyl 
dicarbonate.  is  a  natural  product  of 
animal  metabolism.  Carbon  dioxide  is 
present  in  solution  as  the  carbonate  and 
bicarbonate  anions,  however,  and  is 
routinely  used  to  carbonate  beverages 
(Ref.  3).  The  levels  of  carbon  dioxide 
present  in  wine  or  wine  substitutes  as 
a  result  of  the  use  of  dimethyl 
dicarbonate  are  well  below  the  levels 
found  in  carbonated  beverages.  Thus, 
the  agency  has  no  evidence  that  carbon 
dioxide  would  be  harmful  under  the 
intended  conditions  of  use. 

C.  Methanol 

Methanol  is  the  principal  reaction 
product  of  concern  resulting  from  the 
addition  of  dimethyl  dicarbonate  to 
wine.  Theoretically,  complete 
hydrolysis  of  dimethyl  dicarbonate 
would  yield  2  moles  of  methanol  and  2 
moles  of  carbon  dioxide  from  each  mole 
of  dimethyl  dicarbonate  added  to  wine 
or  wine  substitute.  On  a  weight  basis, 
this  yield  corresponds  to  approximately 
48  mg  of  methanol  for  each  100  mg  of 
the  additive  added  to  a  liter  (L)  of  wine 
or  wine  substitute.  To  estimate  a  worst- 
case  exposure  of  consumers  to  methanol 
from  the  proposed  use  of  the  additive, 
the  agency  assumed  complete 
hydrolysis  of  dimethyl  dicarbonate  to 
methanol  and  carbon  dioxide.  Based  on 
the  addition  of  100  to  200  mg  dimethyl 
dicarbonate  to  1  L  of  wine  or  wine 
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substitute  and  on  a  beverage  intake  of 
232  g/person/day  (90th  percentile 
consumption  level),  the  agency 
estimates  that  the  daily  intake  of 
methanol  from  this  use  of  dimethyl 
dicarbonate  would  range  from  11  to  22 
mg/day  (0.18  to  0.36  mg/kg  body  weight 
for  a  60-kg  person)  (Ref.  4). 

The  agency  considers  the  daily  intake 
of  methanol  from  the  addition  of 
dimethyl  dicarbonate  to  wine  or  wine 
substitutes,  even  when  added  to  the 
amount  of  methanol  naturally  present  in 
other  foods  such  as  fresh  fruits  and 
vegetables  and  grain  alcohol,  to  be  safe.  ' 
The  no  observed  adverse  effect  level 
(NOAEL)  in  humans  for  methanol  is  71 
to  84  mg/kg  body  weight  (Ref.  5). 
Because  the  NOAEL  is  derived  from 
studies  in  humans,  an  acceptable  daily 
intake  (ADI)  of  7.1  to  8.4  mg/kg  body 
weight  (426  to  500  mg/person  for  a  60- 
kg  adult)  is  derived  from  the  NOAEL  by 
using  a  10-fold  safety  factor  (Ref.  5).  The 
levels  of  methanol  that  occur  naturally 
in  fruit  juices  average  140  mg/L  (140 
ppm)  and  an  additional  50  to  100  mg/ 
L  (50  to  100  ppm)  may  result  from  the 
use  of  dimethyl  dicarbonate  in  wine 
(Ref.  4).  Based  upon  consumption  data 
from  the  U.S.  Department  of  Agriculture 
Food  Consumption  Survey,  1977-1978, 
the  total  methanol  exposure  from  these 
sources  would  be  up  to  50  to  60  mg/ 
person/day  (or  one-tenth  of  ADI).  There 
is,  therefore,  a  large  margin  of  safety 
between  the  methanol  intake  from  the 
subject  uses  and  the  amount  which  can 
be  safely  ingested. 

D.  Methyl  Carbamate  \ 

1.  Carcinogenicity.  Reaction  of 
dimethyl  dicarbonate  with  naturally 
occurring  ammonia  or  ammonium  ions 
in  wine  or  wine  substitutes  may  result 
in  the  formation  of  trace  amounts  of 
methyl  carbamate,  which  has  been 
shown  to  be  carcinogenic  in  rats  (Ref.  1). 
FDA  has  evaluated  the  safety  of  this 
reaction  byproduct  using  risk 
assessment  procedures  to  estimate  the 
upper-bound  limit  of  risk  presented  by 
the  presence  of  this  chemical  as  an 
impurity  in  wine  treated  with  dimethyl 
dicarbonate.  Based  on  this  evaluation, 
the  agency  has  concluded  that  luider  the 
proposed  conditions  of  use,  dimethyl 
dicarbonate  is  safe. 

2.  Basis  for  evaluation.  The  risk 
assessment  procedures  that  FDA  used  in 
this  evaluation  are  similar  to  the 
methods  that  it  has  used  to  examine  the 
risk  associated  with  the  presence  of 
minor  carcinogenic  impurities  in 
various  food  and  color  additives  (see 
e.g..  49  FR 13018,  April  2, 1984).  This 
evaluation  of  the  risk  from  the  use  of 
dimethyl  dicarbonate  has  two  aspects: 
(1)  Assessment  of  the  probable  exposure 


to  methyl  carbamate  produced  in  food 
bom  the  use  of  dimetnyl  dicarbonate; 
and  (2)  extrapolation  of  the  risk 
observed  in  tne  animal  bioassay  to  the 
conditions  of  probable  exposure  to 
humans. 

Based  on  an  estimate  of  the  level  of 
methyl  carbamate  that  may  be  produced 
from  the  addition  of  dimethyl 
dicarbonate  to  wine  or  wine  substitutes 
as  a  yeast  inhibitor,  as  well  as  the 
estimated  average  daily  intake  of  wine 
over  a  lifetime,  FDA  estimated  the 
worst-case  exposure  to  methyl 
carbamate  to  be  2.4  micrograms  per 
person  per  day  (jig/person/day)  (Refs.  4, 
6,  and  7). 

The  agency  used  data  in  a 
carcinogenesis  bioassay  report  on 
methyl  carbamate  conducted  by  the 
National  Toxicology  Program  (NTP) 
(Ref.  6)  to  estimate  the  upper-boimd 
level  of  lifetime  human  risk  from 
exposure  to  this  chemical  stemming 
fit)m  the  proposed  use  of  dimethyl 
dicarbonate.  The  bioassay  report 
consisted  of  results  frt)m  studies  of 
methyl  carbamate  in  both  rats  and  mice. 
The  bioassay  in  B6C3F1  mice  was 
reported  by  NTP  to  be  negative.  The 
bioassay  of  methyl  carbamate  in  F344/ 
N  rats  consisted  of  a  2-year  chronic 
study  and  a  parallel  study  with 
sacrifices  at  6. 12,  and  18  months.  The 
2-year  study  employed  a  high  dosage 
level  of  200  mg/kg  body  weight.  The 
parallel  study  employed  one  dosage 
level  of  400  mg/kg  body  weight.  In  the 
2-year  chronic  study,  an  increase  in 
hepatocellular  neoplasms  was  found  at 
the  high  dose  in  female  F344/N  rats.  In 
the  pi^lel  study,  hepatocellular 
neoplasms  were  foimd  at  6  months  in 
both  sexes,  and  the  sacrifices  at  the  later 
times  revealed  a  classic  progression 
from  benign  to  highly  malignant 
neoplasms  dependent  upon  the  length 
of  time  of  exposing.  The  NTP  concluded 
that  "there  was  clear  evidence  of 
carcinogenic  activity  for  male  and 
female  F344/N  rats  given  methyl 
carbamate  as  indicated  by  incidences  of 
hepatocellular  neoplastic  nodules  and 
hepatocellular  carcinoma"  (Ref.  1). 

3.  Results  of  evaluation.  Using  ihe 
NTP  bioassay  report,  the  Center  for 
Food  Safety  and  Applied  Nutrition's 
Quantitative  Risk  Assessment 
Committee  (QRAC)  estimated  the 
hiunan  cancer  risk  from  the  potential 
exposure  to  methyl  carbamate  stemming 
from  the  proposed  use  of  dimethyl 
dicarbonate  as  a  yeast  inhibitor  in  wine 
(Ref.  7). 

The  QRAC  used  a  quantitative  risk 
assessment  procedure  (linear 
proportional  model)  to  extrapolate  from 
the  dose  used  in  the  animal  experiment 
through  zero  to  cover  the  very  low  doses 


expected  to  be  encoimtered  imder  the 
proposed  conditions  of  use  of  the 
additive.  This  procedure  is  not  likely  to 
underestimate  the  actual  risk  from  the 
very  low  doses  and  may,  in  fact, 
exaggerate  it  because  the  extrapolation 
models  used  are  designed  to  estimate 
the  maximum  risk  consistent  with  the 
data.  For  this  reason,  the  estimate  can  be 
used  with  confidence  to  determine  to  a 
reasonable  certainty  whether  any  harm 
will  result  from  the  proposed  conditions 
and  a  maximum  200  ppm  level  of  use 
of  the  food  additive. 

Based  on  a  worst-case  exposure  to 
methyl  carbamate  (2.4  ^g/person/day), 
FDA  estimated,  using  the  linear 

Eroportional  model,  that  the  upper- 
ound  limit  of  individual  lifetime  risk 
from  potential  exposure  to  methyl 
carbamate  is  2.4  x  lO"*  or  less  than  1  in 
42  million.  Because  of  numerous 
conservatisms  in  the  exposure  estimate, 
lifetime  averaged  individual  daily 
exposure  to  methyl  carbamate  is 
expected  to  be  substantially  less  than 
the  estimated  daily  intake,  and, 
therefore,  the  calculated  upper-bound 
risk  would  be  less  than  1  in  42  million. 
Thus,  the  agency  concludes  that  there  is 
a  reasonable  certainty  of  no  harm  from 
the  exposure  to  methyl  carbamate  that 
may  result  from  the  use  of  up  to  200 
ppm  of  dimethyl  dicarbonate  in  wine, 
dealcoholized  wine,  or  low  alcohol 
wine. 

4.  Need  for  specifications.  The  Rgenc> 
also  has  consiaered  whether  a 
specification  is  necessary  to  control  the 
amount  of  methyl  carbamate  that  may 
be  formed  in  wine  or  wine  substitutes 
treated  with  the  additive  The  agorxy 
finds  that  the  amount  of  methyl 
carbamate  formed  in  wine  or  wini* 
substitutes  may  be  controlled  bv 
limiting  the  amount  of  dimethyl 
dicarbonate  that  may  be  added  to  ihf 
wine  or  wine  substitute  *o  200  ppm  or 
less  rather  than  setting  a  spe<.ificAlion 
for  the  level  of  methyl  carbamate 
impurity  in  the  wine  produci  Th» 
petitioner  submitted  data  to  show  ihat 
the  maximum  level  of  methyl  carbamate 
impurity  fo'med  in  commercial  wine  it 
less  than  10  parts  per  billion  for  each 
100  ppm  of  dimethyl  dicarbonate  added 
to  wine.  A  200  ppm  level  of  dimethyl 
dicarbonate  is  suffiaent  to  control  the 
growth  of  all  significant  genera  and 
species  of  yeast  in  wine  aiid  in  wine 
substitutes  that  have  been  adequately 
pasteurized  or  ultra-filt«re<l  accoidmg  tr 
current  good  manufacturing  practices  it 
reduce  the  microbial  cm  im  »o  5<Ki  piT 
milliliter  or  less. 

E.  Ethyl  Carbamate 

The  agency  is  awart-  \u»\  ethyl 
carbamate,  an  animal  i;«rrinn(ien  i>  •  ur« 
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as  a  "natural'  contaminant  in  wine.  The 
agency  is  in  the  process  of  obtaining  as 
much  informaticm  as  possible  about  the 
levels  of  such  elbyl  carbamate 
contamination.  In  addition,  in 
cooperation  wjlh  the  wine  industry,  a 
program  has  been  instituted  to  find  and 
control  the  formation  of  etbyl  carbamate 
so  as  to  reduce  its  concentration  to  the 
lowest  levels  possible  (Ref.  8J. 

The  pebupner  submitted  studies  in 
which  gas  chromatogrspby/mass 
spectroscopy  was  used  to  measure  the 
formation  of  etbyl  carbamate  (iirelhane) 
in  dimetbyi  dicarbonate  treated- wine 
and  model  wine  solutions,  in  the 
presence  of  high  concentrations  of 
ammonium  ions.  These  studies, 
conducted  over  a  12-month  period,  did 
not  show  formation  of  etbyl  carbamate 
in  excess  of  endogenous  levels  found  in 
wine.  These  studies  also  did  not  show 
evidence  of  formation  of  etbyl 
carbamate  by  transesterification  of 
methyl  carbamate.  Thus,  there  is  no 
evidence  that  the  use  of  dimethyl 
dicarbonate  afiects  the  level  of  eihyl 
carbamate  in  wine. 

IV.  Conclusion  on  Safety 

FDA  has  evaluated  all  of  the  data  in 
the  petition  pertaining  to  the  use  of 
dimethyl  dicarbonate  in  dealcoholized 
wine  and  low  alcohol  wine  and  has 
determined  that  the  additive  is  safe  for 
its  proposed  use. 

To  ensure  the  safe  use  of  the  additive, 
FDA.  under  21  U.S.C.  348(c)(1)(A)  and 
in  accordance  with  section  403  of  the 
act  (21  U.S.C.  343),  finds  that  it  is 
necessary  to  require  that  the  label  of  the 
package  containing  the  additive  include, 
in  addition  to  other  information 
required  by  the  act:  (1)  The  name  of  the 
additive,  "dimetbyi  dicarbonate,"  and 
(2)  directions  to  provide  that  not  more 
than  200  ppm  of  dimethyl  dicarbonate 
will  be  added  to  the  dealcoholized  wine 
or  low  alcohol  wine. 

In  accordance  with  §  171.1(h)  (21CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safiety 
and  Applied  Nutrition  (address  above) 
by  appointment  wilh  the  information 
contact  person  listed  above.  As 
provided  in  21  CFR  171.1(h),  the  agency 
will  delate  from  the  documents  any 
maierials  that  are  not  available  for 
public  disclosure  before  making  the 
documents  available  for  inspection. 

V.  Eovinuunenial  Impact 

rhe  agency  has  carefully  considered 
the  potential  environmental  effects  of 
ihis  action.  FDA  has  concluded  that  the 
action  will  not  hare  a  significant  impact 


on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agenrys  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above  1  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

VI.  Raferences 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  NTTP  Technical  Report  on  the  Toxicology 
and  CarciDogenesis  Studies  of  Methyl 
Carbamate  in  F^44/N  Rats  and  B6C3F1  Mice, 
NTP,  U.S.  Department  of  Health  and  Homan 
Services,  Report  No.  328, 1986. 

2.  Memorandum  from  the  Food  and  Color  ' 
Additives  Review  Section  to  the  Direct 
Additives  Branch,  "Dimetbyi  Dicartwnate 
(DMDC)  in  Dealcoholized  and  Low-alcohol 
Wines,"  dated  October  4, 1990. 

3.  Mones,  Martha,  "Carbonated  Beverages," 
in  "Encyclopedia  of  Chemical  Technology." 
4:710-725,  1978. 

4.  Memorandum  from  the  Regulatory  Food 
Chemistry  Brnnch  to  the  CRAS  Review 
Branch.  "Dimethyl  Dicarbonate  in  Wine. 
Submission  of  S«ptember  5, 1986:  Exposure 
Estimate  for  Methyl  Carbamate  and  Methanol 
in  Wine,"  dated  Januaty  14, 1987. 

5.  Memorandum  from  the  Standards  and 
Monitoring  Branch  to  the  Division  of 
Regulatory  Guidance,  "Methanol  in  Brandy." 
dated  December  IB,  1989. 

6.  Memorandum  from  QRAC  to  the  Office 
of  Toxicological  Sciences,  "Methyl 
Carbamate  in  Wine,"  dated  October  28, 1986, 

7.  Memorandum  from  QRAC  to  the  Office 
of  Toxicological  Sciences,  "Methyl 
Carbamate  in  Wine,"  dated  November  20, 
1987. 

8.  "Etbjrl  Carbamate  Voluntary  Program," 
Final  Agreement  Between  the  Wine  Institute, 
the  Association  of  American  Vintners,  and 
FDA  January  7, 1988. 

VH.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  February  25, 1993,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 


analysis  of  the  specific  factual 
information  intended  to  ce  presented  in 
support  of  the  objection  in  ihe  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  172 

Food  additives,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  172  is 
amended  as  follows: 

PART  172— FOOD  ADDITIVES 
PERMITTED  FOR  DIRECT  AOOmON 
TO  FOOD  FOR  HUMAN 
CONSUMPTION 

1.  The  authority  citation  for  21  CFR 
part  172  continues  to  read  as  follows: 

Authority:  Sees.  201.  401,  402. 409,  701. 
706  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  341,  342,  348,  371,  376). 
2.  Section  172.133  is  amended  by  revising 
the  introductory  text  and  paragraphs  (b)  and 
(c)(2)  to  read  as  follows: 

§172.133    DlmMhy<  dicarbonMe. 

Dimethyl  dicarbonate  (CAS  Rag.  hJo. 
4525-33-1)  may  be  safely  used  in  wine, 
dealcohoUzed  wine,  and  low  alcohol 
wine,  in  accordance  wilh  the  following 
prescribed  conditions: 


(b)  The  additive  is  used  or  intended 
for  use  as  an  inhibitor  of  yeast  in  wine, 
dealcoholized  wine,  and  low  alcohol 
wine  under  normal  circrumstances  of 
bottling  where  the  viable  yeast  count 
has  been  reduced  to  500  per  milliliter  or 
less  by  current  good  manufacturing 
practices  such  as  flash  pasteurization  or 
filtration.  The  additive  may  be  added  to 
wine,  dealcoholized  wine,  or  low 
alcohol  wine  in  an  amoimt  not  to 
exceed  200  parts  per  million  (ppm). 

(c)  *  *  * 

(2)  Directions  to  provide  that  not  more 
than  200  ppm  of  dimethyl  dicarbonate 
will  be  added  to  the  wine, 
dealcoholized  wine,  or  low  alcohol 
wine. 
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Dated:  January  15, 1993. 
Michael  IL  Taylor, 
Deputy  Commissioner  for  Policy. 
(FR  Doc.  93-1795  Filed  1-2S-93;  8:45  ami 
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21  CFR  Part  520 

Oral  Doaage  Form  New  Animal  Dniga; 
Sulfadlmethoxlne  Oral  Solution  and 
Soluble  Powder 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by  Agri 
Laboratories,  Ltd.  The  ANADA  provides 
for  the  use  of  a  generic 
sulfadimethoxine  oral  solution  as  an 
antibacterial  in  drinking  water  for  the 
treatment  of  broiler  and  replacement 
chickens  for  coccidiosis,  fowl  cholera, 
and  infectious  coryza;  meat-producing 
turkeys  for  coccidiosis  and  fowl  cholera; 
and  in  drinking  water  and  as  a  drench 
for  the  treatment  of  dairy  calves,  dairy 
heifers,  and  beef  cattle  for  shipping 
fever  complex,  bacterial  pneumonia, 
calf  diphtheria,  and  foot  rot. 
EFFECTIVE  DATE:  January  26, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  D.  Vaughn,  Center  for  Veterinary 
Medicine  (HFV-135),  Food  and  Drug 
Administration,  7500  Standish  Pi., 
Rockville,  MD  20855.  301-295-8648. 
SUPPLEMENTARY  INFORMATION:  Agri 
Laboratories,  Ltd.,  P.O.  Box  3103,  St. 
Joseph,  MO  64503,  is  the  sponsor  of 
ANADA  200-030,  which  provides  for 
the  use  of  a  generic  sulfadimethoxine 
oral  solution  as  an  antibacterial  in 
drinking  water  for  the  treatment  of 
broiler  and  replacement  chickens  for 
coccidiosis,  fowl  cholera,  and  infectious 
coryza;  meat-producing  turkeys  for 
coccidiosis  and  fowl  cholera;  and  in 
drinking  water  and  as  a  drench  for  the 
treatment  of  dairy  calves,  dairy  heifers, 
and  beef  cattle  for  shipping  fever 
complex,  bacterial  pneumonia,  calf 
diphtheria,  and  foot  rot. 

Approval  of  ANADA  200-030  for  Agri 
Laboratories,  Ltd.'s  sulfadimethoxine 
12.5  percent  oral  solution  is  as  a  generic 
copy  of  Hoffmann-La  Roche's  NADA 
031-205  for  Albon®  12.5  percent 
drinking  water  solution 
(sulfadimethoxine),  The  ANADA  is 
approved  as  of  December  31, 1992.  and 
21  CFR  520.2220a  is  amended  to  reflect 
the  approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 


In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Parklawn  Dr..  Rockville.  MD  20857. 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Ck)smetic  Act  (21  U.S.C.  360b). 

2.  Section  520.2220a  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a),  (b),  and  the  introductory 
text  of  paragraph  (e)  to  read  as  follows: 

1 520.2220a    Sulfadimethoxine  oral 
solution  and  aolubia  powder. 

(a)  Specifications.  (1)  The  oral 
solution  contains  12.5  percent  (3.75 
grams  per  ounce)  sulfadimethoxine. 

(2)  Each  packet  of  powder  contains 
the  equivalent  of  94.6  grams  of 
sulfadimethoxine  (as  the  sodiiun  salt). 

(b)  Sponsors.  See  Nos.  000004  and 
057561  in  §  510.600(c)  of  this  chapter. 

(e)  Conditions  of  use.  The  oral 
solution  is  administered  as  a  cattle 
drench  or  diluted  as  directed  to  prepare 
drinking  water.  The  powder  is  used  to 
prepare  a  drench  or  drinking  water.  The 
concentrations  and  uses  of  tLe  various 
solutions  are  as  follows: 


Dated:  January  14. 1993. 
Gerald  B.  Gwit. 

Director,  Center  for  Veterinary  Medicine. 
(PR  Doc  93-1794  Filed  1-25-93;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offica  of  tha  Aaalatant  Sacratary  for 
Public  and  Indian  Houaing 

24  CFR  Parta  905  and  906 

[Docket  No.  R-93-1529;  FR-2810-N-04] 

BIN  2577-AA90 

Extanaion  of  Saction  5(h) 
Homaownarahip  Program  for  Public 
and  Indian  Houaing 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  hidian 
Housing,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  notice  extends  the 
period  that  the  interim  rule  for  the 
Section  5(h)  Homeownership  Program 
will  be  in  effect,  from  January  20, 1993 
xmtil  the  effective  date  of  final  rule. 
EFFECTIVE  DATE:  January  20, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.  Wayne  Hunter,  Senior 
Homeownership  Programs  Advisor. 
Office  of  Public  and  hidian  Housing, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
room  4118,  Washington,  DC  20410. 
Telephone  number  (202)  708-4233. 
TDD  (202)  708-0850.  (These  are  not  toll- 
free  numbers.) 

SUPPLEMENTARY  INFORMATION:  A 
regulatory  codification  of  the 
requirements  of  the  Section  5(h) 
Homeownership  Program  for  public  (24 
CFR  part  906)  and  hidian  (24  CFR  part 
905)  housing  was  published  as  an 
interim  rule  in  the  Federal  Register  on 
September  20, 1991  (56  FR  47852).  The 
primary  statutory  mandate  for  this 
program  is  section  5(h)  of  the  United 
States  Housing  Act  of  1937  (Act). 
Secondary  authority  is  found  in  section 
6(c)(4)P)oftheAct. 

As  the  primary  statutory  mandate, 
section  5(h)  authorizes  PHAs  to  sell 
public  housing  to  residents  "on  such 
terms  and  conditions  as  the  [PHA]  may 
determine."  That  emphasis  on  local 
initiative  and  discretion  is  reinforced  by 
section  6(c)(4)(D).  which  speaks  of  "the 
development  by  local  housing  authority 
managements  of  viable  homeownership 
opportunity  programs."  These  two 
complementary  portions  of  the  Act 
constitute  what  is  essentially  one 
provision  that  established  the  statutory 


basis  for  local  homeowmership  activities 
under  the  section  5(b)  Homeownership 
Program. 

The  preamble  to  the  interim  rule 
stated  that  the  rule  would  cease  to  be 
effective  after  July  20. 1992.  unless 
before  that  date  the  Department 
published  it  as  a  final  rule.  Because  the 
Departm^it  determined  that  some 
additional  time  and  experience  in 
working  with  the  interim  rule  would  be 
appropriate  before  issuing  a  final  rule,  a 
notice  extending  the  time  period  during 
which  the  interim  rule  would  be  in 
effect  fior  an  additional  six  months  (to 
January  20. 1993)  was  pubhshed  on  July 
20, 1992  (57  FR  31962). 

Although  the  Department  expects  to 
publish  the  final  rule  in  the  very  near 
future,  the  final  rule  cannot  be  effective 
until  30  days  following  Federal  Register 
pubUcation.  To  prevent  a  transition 
period  during  which  there  is  no  rule  in 
effect,  this  notice  extends  the  effective 
date  of  the  interim  rule  for  the  Section 
5(h)  Homeownership  Program  at  24  CFR 
part  905,  subpart  O,  and  24  CFR  part 
906.  from  January  20,  1993  until  the 
effective  date  a  final  rule  for  the  Section 
5(h)  Homeownership  Program. 

Dated:  January  15. 1993. 

Joseph  G.  Scfaifi; 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

IFR  Doc.  93-1766  Filed  1-25-93;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
DA-7-1-«6S2;  FRL-4552-2] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of  Iowa 

AGENCY^  Environmental  Protecticm 

Agency  (EPA). 

ACIKM:  Final  rule;  correction. 

SUMMARY:  On  November  29. 1991  (56  FR 
60924).  EPA  approved  with  a  few 
exceptions  C2iapter  V,  Air  Pollution,  of 
the  Polk  County,  Iowa,  Board  of  Health 
Rules  and  Regulations,  as  part  of  the 
Iowa  State  Implementation  Plan  (SIP). 
Portions  of  Chapter  V,  Article  VI. 
Section  5-16,  Specific  emission 
standards,  were  inadvertently  omitted 
from  the  codification  portion  of  the 
rulemaking,  which  identifies  the 
regulations  approved  by  EPA.  This 
action  will  correct  that  error  and 
approve  paragraphs  (a)-^m)  of  Section 
5-16.  The  intended  effect  of  this  notice 
is  to  correct  the  eariier  rulemaking  end 
to  approve  the  aforementioned 
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para^tiphs  of  the  Polk  County,  Iowa,  air 
rules. 

EFFECTIVE  DATE:  January  26, 1093. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Wayne  A.  Kaiser  at  (913)  551-7603. 

SUPPLEMENTARY  INFORMATION:  As  noted 
in  the  summary  section  above,  this 
action  corrects  an  omission  in  the 
earlier  rulemaking.  Article  VI  of  Chapter 
V  of  the  county  rules,  Section  5-16, 
Specific  emission  standards,  paragraphs 
(a)-(m),  contain  particulate  emission 
standards  for  specific  source  categories 
such  as  asphalt  batch  plants,  cement 
plants,  lime  kilns,  etc.  In  the  November 
29, 1991,  rulemaking,  EPA  stated  that  it 
was  approving  Article  VI,  except  for  the 
portions  relating  to  EPA  standards 
promulgated  under  sections  111  and 
112  of  the  Clean  Air  Act.  Section  5-16 
(a)  through  (m)  does  not  relate  to  the 
sections  111  and  112  standards,  and 
they  were  intended  to  be  approved. 
However,  they  were  inadvertently 
omitted  from  the  incorporation  by 
reference  in  the  codified  f>ortion  of  the 
rulemaking.  EPA,  therefore,  approves 
these  paragraphs  of  Section  5-16. 

List  of  Subjects  in  40  OH  Part  52 

Air  pollution  control,  Incorporation 
by  reference,  Intergovernmental 
relations.  Lead,  Nitrogen  dioxide. 
Particulate  matter.  Sulfur  oxides. 

Dated:  December  9, 1992. 
Morris  Kay, 
Regional  Administrator. 

40  CFR  part  52.  subpart  Q,  is 
amended  as  follows: 

PART52-{AMENOEO] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Antharily:  42  ILS.C  7401-767aq. 

Subpart  Q— Iowa 

2.  Section  52.820  is  amended  by 
revising  paragraph  (c)(55)  to  read  as 
follows: 

§52.820   Wwttificatkin  of  ptam. 

•        •        •        •        • 

(c)»  •   • 

(55)*   •   • 

(i)  IncorporatioD  by  reference. 

(A)  Polk  County  Board  of  Health 
Rules  and  Regulations,  Chapter  V,  Air 
Pollution.  Ordinances  28,  72  and  85, 
effective  May  1, 1991,  except  for  flie 
foUovving:  Article  I,  definition  of 
variance;  Article  VI,  Section  5-16  (n), 
(o),  and{p);  Article  VL  Section  5-17(d), 
variance  provision;  Article  VID;  Article 


DC,  Sections  5-27(3)  and  5-27(4);  and 
Article  X.  Division  5— Variance. 

IFR  Doc.  93-1797  Piled  1-25-93;  10:17  am] 
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40  CFR  Part  52 
(GA-020-3-541f;  FnL-4537-6] 

Approval  and  Promtdgation  of 
Implementation  Plans;  Georgia: 
Approval  of  Revisions  to  the  Slack 
DeAnitiorts 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  On  December  15, 1986,  the 
State  of  Georgia  through  the  Georgia 
Department  of  Natural  Resources 
submitted  revised  regulations  which 
limit  stack  height  credit  and  dispersion 
techniques  in  accordance  with  EPA's 
requirements.  EPA  proposed  approval  of 
the  Georgia  Stack  Height  regulations, 
but  noted  that  Georgia  had  not  yet 
adopted  the  definitions  of  "stack"  and 
"stack  in  existence."  On  January  3, 
1991,  the  State  of  Georgia  submitted  a 
revision  incorporating  these  definitions 
into  the  stack  height  regulations. 
However,  it  was  not  umil  April  3, 1991, 
that  all  the  required  elements  were 
submitted,  making  the  package  a 
complete  submittal.  The  revisions  meet 
the  requirements  of  title  40,  part  51, 
subpart  I  of  the  Code  of  Federal 
Regulations.  The  revisions  define  "stack 
in  existence"  and  also  define  "stack"  to 
include  any  point  designed  to  emit 
solids,  liquid  or  gases  into  the  air.  EPA 
is  approving  the  revisions  to  the  Georgia 
State  Implementation  Plan  (SIP)  whltm 
were  submitted  to  EPA  by  the  State  of 
Georgia  on  December  15. 1986,  January 
3, 1991,  and  April  3, 1991. 
EFFECTIVE  DATE:  This  action  will  become 
final  February  25. 1993. 

ADDRESSES:  Copies  of  the  material 
submitted  by  the  Georgia  Department  of 
Natural  Resources  may  be  examined 
during  normal  business  hours  at  the 
following  locations: 
Pidilic  Infonnation  Reference  Unit, 

Library  Systems  Branch. 

Environmental  Protection  Agency, 

401  M  Street,  SW..  Washington,  DC 

20460. 
Region  IV  Air  Programs  Branch, 

Environmental  Protection  Agency, 

345  Courtland  Street,  Atlanta,  Georgia 

30365. 
Air  Protection  Branch,  Georgia 

Environmental  Protection  Divisioa. 

Georgia  Department  of  Natural 

Resources,  205  Butler  Street, 


6094         Federal  Register  /  Vol.  58,  No.  15  /  Tuesday,  January  26.  1993  /  Rules  and  Regulationa 


Southeast,  room  1162,  East  Tower, 
Atlanta,  Georgia  30334. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Altsman  of  the  EPA,  Region  IV, 
Air  Programs  Branch  at  (404)  347-2864 
and  at  the  above  address. 

SUPPl^MENTARY  MFORMATKM:  On  July  8, 
1985  (50  FR  27892),  EPA  published  a 
final  rule  for  the  Stack  Height 
Regulations.  It  required  states  to:  (1) 
Review  and  revise  as  necessary,  their 
State  Implementation  Plans  (SIP)  to 
include  provisions  that  limit  stack 
height  credits  and  dispersion  techniques 
in  accordance  with  this  regulations  and 
(2)  review  all  existing  emission 
Umitations  to  determine  whether  any  of 
these  limitations  have  been  affected  by 
stack  height  credits  above  "Good 
Engineering  Practice"  (GEP),  or  by  any 
other  dispersion  techniques.  On  June 
15. 1989  (54  FR  25451),  and  September 
29, 1989  (54  FR  40001),  EPA  published 
final  rules  approving  Georgia's 
declaration  that  the  stack  height 
revisions  did  not  necessitate  source 
specific  revisions  to  the  SIP. 

On  February  15. 1989  (54  FR  6937), 
EPA  published  a  proposed  rule  to 
approve  revisions  to  the  Georgia  Stack 
Height  regulations.  At  that  time  Georgia 
did  not  have  a  definition  for  stack  or 
existing  stack,  and  did  not  have 
grandfathering  provisions.  The  proposal 
was  made  on  the  condition  that  the 
State  of  Georgia  would  adopt  the 
definition  of  "stack"  and  "stack  in 
existence"  and  incorporate  into  their 
rules  the  grandfathering  provisions 
before  final  rulemaking.  On  December  5, 
1990,  the  Georgia  Department  of  Natural 
Resources  adopted  the  revisions  to  the 
Georgia  SIP,  which  define  "stack"  and 
"stack  in  existence."  They  have  not 
adopted  the  grandfathering  provisions. 
The  Georgia  Department  of  Natural 
Resources  submitted  the  revisions  to 
EPA  on  January  3, 1991.  which  were 
State  effective  January  9, 1991.  Georgia 
requested  that  the  revisions  be  adopted 
as  part  of  the  federally  approved  SIP. 
EPA  is  approving  the  Georgia  Stack 
Height  regulations  even  though  the 
grandfathering  provisions  have  not  been 
adopted,  not  been  adopted,  because  the 
Federal  Register  of  June  15. 1989  (54  FR 
25451),  approved  Georgia's 
grandfathered  sources.  EPA  is  today 
approving  revisions  to  the  stack  height 
regulations  proposed  in  the  Federal 
Register  of  February  15, 1989  (54  FR 
6936),  and  the  following  additions: 

391-3-1-01  Definitions 

Add  the  following  definitions: 
(bbbb)  "stack"  means  any  point  in  a 
soiut»  designed  to  emit  soUds,  liquids, 


or  gases  into  the  air,  including  a  pipe  or 
duct  but  not  including  flares; 

(cccc)  "stack  in  existence"  means  that 
the  owner  or  operator  had:  (1)  Begun,  or 
caused  to  begin,  a  continuous  program 
of  physical  on-site  construction  of  the 
stack,  or  (2)  entered  into  binding 
agreements  or  contractual  obligations, 
which  could  not  be  canceled  or 
modified  without  substantial  loss  to  the 
owner  or  operator,  to  undertake  a 
program  of  construction  of  the  stack  to 
be  completed  within  a  reasonable  time. 
FINAL  ACTION:  EPA  is  today  approving 
the  revision  to  the  Georgia  air  quality 
regulations  listed  above.  All  of  the 
revisions  being  approved  are  consistent 
with  agency  policy. 

Today's  action  makes  final  the  action 
proposed  at  54  FR  6936,  February  15, 
1989.  EPA  has  received  no  adverse 
public  conunents  relevant  to  this  action. 
As  a  direct  result,  the  Regional 
Administrator  has  reclassified  this 
action  fit>m  Table  1  to  Table  2  under  the 
processing  procedures  established  at  54 
FR  2214.  January  19. 1989. 

On  January  6, 1989,  the  Office  of 
Management  and  Budget  waived  Table 
2  and  3  SIP  revisions  (54  FR  2222)  from 
the  requirements  of  Section  3  of 
Executive  Order  12291  for  a  period  of 
two  years.  EPA  has  submitted  a  request 
for  a  permanent  waiver  imtil  such  time 
as  it  rules  on  EPA's  request. 

The  Agency  has  reviewed  this  request 
for  revision  of  the  federally  approved 
State  Implementation  Plan  for 
conformance  with  the  provisions  of  the 
1990  Amendments  enacted  on 
November  15. 1990.  The  Agency  has 
determined  that  this  action  conforms 
with  those  requirements  irrespective  of 
the  fact  that  the  submittal  preceded  the 
date  of  enactment. 

Although  the  EPA  generally  approves 
Georgia's  stack  height  rules  on  the 
grounds  that  they  satisfy  40  CFR  part  51, 
the  EPA  also  provides  notice  that  this 
action  may  be  subject  to  modification 
when  EPA  completes  rulemaking  to 
respond  to  the  decision  in  NRDC  v. 
Thomas.  838  F.2d  1224  (D.C.  Cir.  1988). 
If  the  EPA's  response  to  the  NRDC 
remand  modifies  the  July  8, 1985 
regulations,  the  EPA  will  notify  the 
State  of  Georgia  that  its  rules  must  be 
changed  to  comport  with  the  EPA's 
modified  requirements.  This  may  result 
in  revised  emission  limitations  or  may 
a^ect  other  actions  taken  by  Georgia  and 
source  owners  or  operators. 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  of  the  appropriate 
circuit  by  March  29, 1993.  Fifing  a 
petition  for  reconsideration  by  the 


Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  307(b)(2)). 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  the  State 
Implementation  Plan.  Each  request  for 
revision  to  the  State  Implementation 
Plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
technical  statutory  and  regulatory 
requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not  for  profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  natiue  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action,  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246.  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2). 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Incorporation?!, 
by  reference.  Intergovernmental 
relations.  Nitrogen  dioxide.  Particulate 
matter,  Reporting  and  recordkeeping 
requirement.  Sulfur  oxides. 
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Dated:  October  22, 1992. 
Patrick  KLTobin, 
Acting  Regiona}  Administrator. 

Part  52  of  title  40,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  L— <*eorgia 

2.  Section  52.570  is  amended  by 
adding  paragraph  (c)(42)  to  read  as 
follows: 

§52.570    Identification  Of  plan. 

•         •         *         •         * 

(c)«  •  • 

(42)  Revisions  to  the  Georgia  stack 
height  regulations;  Chapter  301-3-1  of 
the  Georgia  Department  of  Natural 
Resources  Administrative  Code  which 
were  submitted  on  December  15, 1986, 
and  January  3, 1991. 

(i)  Incorporation  by  reference. 

(A)  Rule  391-3-1-.02  {2)(g),  which 
was  adopted  by  the  Georgia  Dept.  of 
Natural  Resources  on  December  3, 1986. 

(B)  Rule  391-3-1-.01  (Definitions)  to 
include  definitions  (bbbb)  and  (cccc)  for 
"stack"  and  "stack  in  existence";  and 
Rule  391-3-1-.02  (2){a)4.,  which  were 
adopted  on  December  5. 1990  by  the 
Georgia  Department  of  Natural 
Resources,  and  became  State  law 
effective  January  9, 1991. 

(FR  Doc.  93-1798  Filed  1-25-93;  8:45  am) 
BILUNQ  CODE  tSaO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 

42  CFR  Parts  433  and  447 

[M&-062-CN] 

RIN  093»-AF42 

Medicaid  Program;  Limitations  on 
Provider-Related  Donationa  and  Health 
Care-Related  Taxes;  Limitations  on 
Payments  to  Disproportionate  Share 
Hoapitals;  Corrections 

AGENCY:  Health  Care  Financing 
Administration  (HCFA).  HHS. 

ACTKMl:  Correction  notice. 

SUMMARY:  Federal  Register  document 
92-28621,  published  on  November  24, 
1992.  beginning  on  page  55118, 
amended  42  CFR  parts  433  and  447  to 
revise  Medicaid  rules  applicable  to 
limitations  on  Federal  financial 
participation  (FTP)  in  State  medical 


assistance  expenditures  when  States 
receive  funds  bom  provider-related 
donations  and  revenues  generated  by 
certain  health  care-related  taxes.  The 
document  also  revised  Medicaid  rules 
applicable  to  limitations  on  the 
aggregate  amount  of  payments  a  State 
may  make  to  disproportionate  share 
hospitals  for  which  FFP  is  available. 
This  notice: 

•  Corrects  an  editing  error  that 
resulted  in  duplicated  regulatory  text; 

•  Corrects  in  42  CFR  447.297(d)(1) 
the  method  of  notifying  States  of 
updated  national  and  State  DSH 
allotments  to  make  it  consistent  with 
the  description  of  the  method  in  the 
preamble  (see  description  beginning  on 
page  55132,  third  column,  third  line 
from  the  bottom  of  the  page);  and 

•  Corrects  editorial  and  typographical 
errors  in  the  interim  final  rule. 

FOR  FURTHER  INFORMATKm  CONTACT: 
Valerie  Krauss  (410)  966-4670. 

Corrections 

1.  On  page  55123,  in  the  second 
column,  in  the  third  full  paragraph,  in 
line  12  "regulatory"  should  read 
"regularly". 

2.  On  page  55124,  in  the  first  column: 

(a)  In  line  6  "outstanding"  should 
read  "outstationing". 

(b)  In  line  27  "§433.58k(e)"  should 
read  "§  433.58(e)". 

3.  On  page  55125,  in  the  second 
column,  in  the  first  paragraph,  in  the 
third  line  "denied"  should  read 
"denies". 

4.  On  page  55127,  in  the  second 
column,  in  line  8  "1903(a)(w)(3)(A)(i)" 
should  read  "1903(w)(3)(A)(i)". 

5.  On  page  55128: 

(a)  In  the  second  column,  in  the  first 
bullet  in  the  first  full  paragraph,  in  the 
second  line  "is"  should  read  "in". 

(b)  In  the  third  column,  in  lines  5  and 
6  from  the  bottom  of  the  page,  the 
phrase  "•«-  Physicians  in  primarily 
medically  underserved  areas"  should  be 
deleted. 

6.  On  page  55130,  in  the  second 
column,  in  line  11  the  word  "or"  should 
be  inserted  between  the  comma  and 
"any". 

7.  On  page  55131,  in  the  first  column, 
in  the  third  full  paragraph,  in  line  10 
"1991"  should  read  "1992". 

8.  On  page  55132,  in  the  third 
column,  in  the  third  line  from  the 
bottom  of  the  page  "are"  should  read 
"as". 

9.  On  page  55133: 

(a)  In  the  first  coliunn,  in  the  first  full 
paragraph,  beginning  in  line  19  "Those 
allotments  DSH  expenditures  that  are  in 
excess  of  the  final  State  DSH  will  be 
disallowed."  should  read  "Those  DSH 
expenditures  that  are  in  excess  of  the 


final  State  DSH  allotments  will  be 
disallowed.". 

(b)  In  the  second  colimm,  in  the  third 
full  paragraph,  in  the  third  line 

"§  447.297(c)"  should  read 
"§  447.272(c)". 

(c)  In  the  third  column,  in  the  second 
full  paragraph,  in  the  first  line 

"S  447.299(a)(3)"  should  read 
"§  447.298(a)(3)". 

10.  On  page  55138: 

(a)  In  the  first  column,  in  subpart  A, 
two  additional  amendatory  language 
instructions  should  be  inserted  after 
instruction  3.,  and  instruction  4.  should 
be  renumbered  as  6.,  to  read  as  follows: 

S433.33    [RedesignatMl  end  Amended] 

4.  Section  433.33  is  redesignated  as 
§  433.53  of  subpart  B  and  the  title  is 
revised  to  read  "State  plan 
requirements." 

§433.45    [Redesignated] 

5.  Section  433.45  is  redesignated  as 
§  433.51  under  subpart  B. 

(b)  In  the  second  colunm,  in 

§  433.50(b)(2).  in  the  first  line  "Defense" 
should  read  "Defines". 

11.  On  page  55140,  in  the  third 
column,  in  the  third  line  "§"  should  be 
inserted  before  "433.60(a)". 

12.  On  page  55141,  in  the  first 
column,  in  die  second  line  "paragraph 
(b)(l)(i)"  should  read  "paragraph 
(b)(1)". 

13.  On  page  55143: 

(a)  In  the  first  column,  line  15 
"requirement  by  April  1.  1993  the  tax 
is"  should  read  "requirement  by  April 
1, 1993.  If,  by  April  1, 1993,  the  tax  is". 

(b)  In  the  third  column,  in  part  447, 
two  additional  amendatory  language 
instructions  should  be  inserted  after 
instruction  2.,  and  instruction  3.  should 
be  renumbered  as  5.,  to  read  as  follows: 

"Subpart  D— {Radasignatad  as  Subpart 
F] 

3.  Subpart  D  is  redesignated  as 
subpart  F. 

Sulipart  D— [R***i^^ 

4.  Subpart  D  is  reserved." 

14.  On  page  55144,  in  the  second 
coliunn,  in  §  447.297(d)(1),  the  first 
sentence  "HCFA  will  advise  the  State 
Medicaid  Directors  by  April  1  of  each 
year  of  updated  national  limits  and 
updated  State  DSH  allotments."  should 
read  "HCFA  will  publish  in  the  Federal 
Register  by  April  1  of  each  year  updated 
national  limits  and  updated  State  DSH 
allotments.". 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.714,  Madical  Assistance) 
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Dated:  January  15. 1993. 
Neil  J.  Stillman, 

Deputy  Assistant  Secretary  for  Infonnatioa 
Besources  MaitagBBtent. 
IFR  Doa  93-1740  Filed  1-25-93:  IChlS  an) 

BIUJNO  COOe  4130-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEIIA-7S62] 

Suspension  of  Community  Ellgibinty 

AGENCY:  Federal  Insurance 
Administration,  FEMA. 
ACTION:  Final  rule. 

SUIMIARY:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  Ksted  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  FEMA  receives 
documentation  that  the  community  has 
adopted  the  required  floodplain 
management  meesures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  effective  date  of 
each  community's  suspension  is  the 
(bird  date  ("Susp.")  listed  in  the  third 
column  of  the  following  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  ow  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  Mf  ORMATKM  CONTACT: 
Frank  H.  Thomas,  Assistant 
Administratcff,  Office  of  Loss  Reduction, 
Federal  Insurance  Administration,  500 
C  Street  SW.,  room  417,  Washington,  DC 
20472,  (202)  646-2717. 
SUPPLEMENTARY  MFORMATiON:  The 
National  Flood  Insurance  Program 
(NFIP),  enables  property  owners  to 
purchase  flood  insurance  which  is 
generally  net  otherwise  available.  In 
return,  communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  pi.2tecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insurance  Act  of  1968,  as  amended,  42 
U.S.C.  4022.  prohibits  flood  insurance 
coverage  as  authorized  under  the 
National  Flood  Insurance  Program.  42 
U.S.C  4001  et  seq..  unless  an 
appropriate  pubUc  body  adopts 
adequate  floodplain  management 


measures  with  efiiactive  enforcement 
measures.  The  communities  listed  in 
this  document  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations,  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  efiiactive  date 
in  the  third  column.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  commimities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Resister. 

In  addition,  tne  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  pursuant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 
provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
community  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C 
4106(a),  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  column. 

The  Administrator  finds  that  notice 
and  public  comment  under  5  U.S.C 
553(b)  are  impracticable  and 
unnecessary  because  communities  listed 
in  this  final  rule  hav«  been  adequately 
notified. 

Each  community  receives  a  6-month, 
90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  community  will  be  suspended 
imless  the  required  floodplain 
management  measures  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 


10,  Environmental  Consideration.  No 
environmental  impact  assesemmit  has 
been  prepared. 

Regaiatory  Flexibility  Act 

The  Federal  Insurance  Administrator 
has  determined  that  this  rule  is  exempt 
from  the  requirements  of  the  Regulatory 
Flexibility  Act  because  the  National 
Flood  Insurance  Act  of  1968,  as 
amended,  42  U.S.C  4022,  prohibits 
flood  insurance  coverage  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  managem«it 
measiues  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insurance  will  no  longer  be 
available  in  the  commimities  imless 
they  take  remedial  action. 

Regulatory  Impact  Analysis 

lliis  rule  is  not  a  major  rule  \mder 
Executive  Oder  12291.  Federal 
Regulation,  February  17, 1981,  3  CFR, 
1981  Comp.,  p.  127.  No  regulatory 
impact  analysis  has  been  prepared. 

Paperwork  Redaction  Act 

This  rule  does  not  involve  any 
collection  of  information  for  purposes  of 
the  Paperworic  Reduction  Act,  44  U.S.C 
3501  et  seq. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  imder 
Executive  Order  12612,  Federalism. 
October  26, 1987,  3  CFR,  1987  Comp., 
p.  252. 

Executive  Order  12778,  Civil  Justice    ^^ 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(bK2)  of  Executive 
Order  12778,  October  25, 1991, 56  FR 
55195,  3  CFR,  1991  Comp.,  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 

Accordingly,  44  CFR  part  64  is 

amended  as  follows: 

PART  64-{AMENOED] 

1.  The  authority  citation  for  part  64 
continues  to  read,  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  ^4o.  3  of  1978. 3  CFR. 
1978  Comp.,  p.  329;  B.0. 12127, 44  FR  19367, 
3  CFR.  1979  Comp..  p.  376. 

S64.6    [Amended] 

2.  The  tables  pubbshed  imder  the 
authority  of  §  64.6  are  amended  as 
follows: 
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State  and  location 


Suapwtaiona 
Region  IV 


North   Careiina:    MecWenbonj   County,   unlncor- 
pomted  areas. 

Region  V 

HIinoia: 

A«>ma  Parte,  village  of  Kankaltee  County 


Kankaicae  County,  unincorporated  areas 

Kani(akae,  city  o(  Kanluikee  County 

Morrwnce,  dty  of  Kanlcakee  County 


Sun  River  Terrace,  village  of  Kankakee  Coun- 
ty 
Indiana  Warrick  County,  unincorporated  areas  

Mk:t)lgan: 

Qraenbush,  township  of  AkxK^la  County  


Community 
^to. 


PInconning,  township  of  Bay  County 
SInw,  township  of  Arenac  County 


Region  Vt 

Texast  San  Diego,  dty  of  Duval  and  Jim  Wells 
Counties. 

Region  VII 

Kansas:  St.  George,  city  of  PottawatomI  County .... 

IV 

Georgia:  Chattooga  County,  unincorporated  areas. 

11                  Region  V 
Mtehlgan:  Alpena,  township  of  Alpena  County 


Wisconsin: 

BIron,  village  of  Wood  County 


Nekoosa,  dty  of  Wood  County 

Port  Edwards,  vHlage  of  Wood  County  ... 
Wisconsin  Rapkte,  dty  of  Wood  County  . 
Wood  County,  unincorporated  areas 


370158 

170740 
170336 
170339 
170340 
171015 
180418 

260001 
260025 
260015 

481199 

200274 

130036 

260011 

S55545 
550516 
555572 
555587 
550513 


Effective  date  o(  amhortzatkyVcanceHatkHi  of  sale 
of  ttood  IrwurarK^  in  community 


May  17.  1973,  Emery.;  June  1.  1981,  Reg.;  Feb. 
3. 1993,  Susp. 


Aug.  25,  1975,  Emerg.;  Nov.  2,  1977.  Reg.;  Feb. 

3,  1993.  Susp. 
Apr.  28, 1972,  Emerg.;  July  2, 1979,  Reg.;  Feb.  3, 

1993,  Susp. 
May  29,  1973,  Emerg ;  Apr.  17,  1978,  Reg.;  Feb. 

3,  1993.  Susp. 
Aug.  8,  1975,  Emerg.;  Nov.  2,  1977,  Reg.;  Feb.  3, 

1993,  Susp. 
Oct.  26,  1984,  Enwg.;  June  19,  1985,  Reg.;  Feb. 

3, 1993.  Susp. 
Apr.  11.  1975,  Emerg.;  May  17,  1982.  Reg.;  Feb. 

3. 1993.  Susp. 

Aug.  26,  1975,  Emerg.;  Sept,  30,  1988,  Reg.;  Feb. 

3,  1993;  Susp. 
Mar.  30.  1973,  Emerg.;  Sept.  1,  1978,  Reg.;  Feb. 

3,  1993,  Susp. 
May  7, 1973,  Emerg.;  June  1. 1978.  Reg.;  Feb.  3, 

1993,  Susp. 


Dec.  26,  1975,  Emeig.;  Mar.  1,  1987,  Reg.;  Feb. 
3, 1993,  Susp. 


Apr.  8.  1988,  Emerg.;  Feb.  3,  1993,  Reg.;  Feb.  3, 
1993,  Susp. 


Apf.  13,  1989,  Emery.;  Feb.  17,  1993,  Reg.;  Feb. 
17, 1993,  Suep. 


Oct.  2.  1975,  Emerg.;  Jan.  21,  1983,  Reg.;  Feb. 
17, 1993,  Susp. 

Apr.  2,  1971,  Emerg.;  Mar.  25,  1973,  Reg.;  Feb. 

17.  1993,  Susp. 
May  16,  1975.  Emery.;  July  16,  1987,  Reg.;  Feb. 

17,  1993.  Susp. 
July  2,  1971.  Emerg.;  Apr.  13.  1973.  Reg.;  Feb. 

17,  1993,  Susp. 
Apr.  30.  1971.  Emerg.;  Sept.  14.  1973.  Reg.;  Feb. 

17,  1993,  Susp. 
Mar.  5,  1971,  Emerg.;  Mar.  15,  1978,  Reg.;  Feb. 

17, 1993.  Susp. 


Current  affective  map 
data 


Feb.  3, 1993 


..do 
..do 
..do 
..do 
..do 
..do 


do 

do 

do 

do 

do  . 

Feb.  17 

1993 

Feb.  3, 

1993 

Feb.  17 

1993 

xto  . 

.do - 

do 

Cod*  tot  raading  tfiird  ootumn:  Em«rg.— Em*rBtncy:  R«8.— Regultr;  Suip.— SutpandorL 


Data  certain  Fed- 
eral aasistance 
no  tonger  avaH- 
able  In  special 
fkx>d  hazard 
areas 


Fab.  3, 1993. 

Do. 
Oo. 
Do. 
Do. 

Do. 
Oo. 

Oo. 
Do. 
Do. 

Do. 

Do. 

Fab.  17. 1903. 

Do. 

Do. 

Do. 
Do. 
Oo. 
Oo. 


(Catalog  of  Federal  Domestic  Assistance  No. 
63.100,  "Flood  Insurance") 


Issued:  January  19, 1993. 
CM.  "Bud"  Schauerte, 
Administrator,  Federal  Insurance 
Administration. 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puWic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  lo  give  Interested 
persons  an  opportunity  to  participate  in  the 
rule  nuiking  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part*  40, 72, 74, 75, 150 
RIN3150-AE35 

Licensee  Submittal  of  Data  in 
Computer  Readable  Fonn 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  is  proposing  an 
amendment  to  its  regulations  that  would 
require  certain  licensees  to  submit  data 
to  the  NRC  in  computer  readable  form. 
The  proposed  rule  is  intended  to 
streamline  the  collection  of  nuclear 
material  transaction  data  and  increase 
the  accuracy  of  the  reported 
information.  The  proposed  rule  would 
result  in  an  annual  cost  savings  of 
approximately  $100,000  in  the  data 
collection  effmt. 

DATES:  Comments  must  be  received  on 
or  before  April  26, 1993.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
only  those  comments  received  on  or 
before  this  date  can  be  assured  of 
consideration. 

ADDRESSES:  Comments  or  suggestions 
regarding  the  proposed  amendments 
should  be  sent  to  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Docketing  and  Service 
Branch.  Copies  of  comments  received 
will  be  available  in  the  NRC  Public 
Document  Room  at  2120  L  Street  NW. 
(Lower  Level),  Washington,  DC  20555. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  H.  Gramann,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Telephone  (301)  504-2456. 
SUPPI.EMENTARY  INFORMATION:  The  NRC 
has  a  major  interest  in  the  potential  use 
for  computer  readable  submittal.  This 
innovation  not  only  can  result  in 
monetary  savings  but  also  can  increase 
efficiency  and  accuracy  of  data 


collection  efforts.  In  April  1989  the  NRC 
notified  Ucensees  reporting  special 
nuclear  material  transactions  on  hard 
copy  forms  that  they  could  instead 
submit  their  reports  in  machine 
readable  form.  Specific  submittiil 
procedures,  as  detailed  in  the  "Personal 
Computer  Data  Input  for  NRC 
Licensees"  (Nuclear  Materials 
Management  and  Safeguards  System 
(NMMSS)  Report  D-24)  was  to  be 
followed. 

The  NRC  is  proposing  to  amend  its 
regulations  to  require  licensees 
satisfying  reporting  requirements  using 
DOE/NRC  Form  741.  "Nuclear  Material 
Transaction  Report."  DOE/NRC  Form 
741A,  "Nuclear  Material  Transaction 
Report  (Continuation  Page),"  DOE/NRC 
Form  740M,  "Concise  Note,"  DOE/NRC 
Form  742,  "Material  Balance  Report." 
and  DOE/NRC  Form  742C.  "Physical 
Inventory  Listing,"  to  submit  the  reports 
in  computer  readable  form.  This 
proposed  regulatory  change  makes 
mandatory  the  reporting  in  computer 
readable  form  in  the  format  prescribed 
by  that  document.  This  proposed 
change  would  streamline  the  collection 
of  nuclear  material  transaction  data  and 
result  in  greater  accuracy.  It  would 
eliminate  the  need  for  paper  forms,  thus 
providing  a  cost  savings  for  the  NRC  in 
satisfying  its  statutory  and  treaty 
obligations. 

The  proposed  amendments  would 
affect  each  specific  licensee  who 
transfers,  receives,  or  adjusts  the 
inventory  in  any  manner  by  1  kilogram 
or  more  of  uranium  or  thorium  source 
material  of  foreign  origin  or  who 
imports  or  exports  1  kilogram  or  more 
of  uranium  or  thorium  source  material 
of  any  origin.  Each  specific  licensee 
who  transfers  or  receives  1  gram  or  more 
of  contained  uranium-235,  uranium- 
233.  or  plutoniimi  would  also  be 
affected. 

These  proposed  amendments  are 
intended  only  to  take  advantage  of 
current  computer  technology  to  make 
more  efficient  and  less  costly  the  data 
collection  process.  The  Commission 
believes  there  will  be  minimal  costs 
associated  with  implementation  of  these 
proposed  amendments  but  nonetheless 
encourages  licensees  to  comment  on  the 
cost  impact  of  complying  with  the  rule, 
if  such  impact  is  considered  significant. 

Most  licensees  already  have  their 
material  accounting  automated  and  can 
easily  generate  computer  readable 


reports.  For  those  licensees  who  have 
not  yet  automated  their  reporting,  a 
diskette  with  the  appropriate  formats 
and  user  prompts  may  be  obtained  from 
the  NRC  to  facilitate  this  process. 
Licensees  may  obtain  a  copy  of  the 
NMMSS  report  or  the  diskette  by 
writing  the  U.S.  Nuclear  Regulatory 
Commission,  Division  of  Safeguards  and 
Transportation,  Washington,  DC  20555. 

Submission  of  Comments  in  Electronic 
Format 

Commenters  are  encouraged  to 
submit,  in  addition  to  the  original  paper 
copy,  a  copy  of  the  letter  in  electronic 
format  on  5.25  or  3.5  inch  computer 
diskette:  IBM  PC/DOS  or  MS/DOS 
format.  Text  files  should  be  provided  in 
WordPerfect  format  or  unformatted 
ASCn  code.  The  format  and  version 
should  be  identified  on  the  diskette's 
external  label. 

Environment  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
proposed  change  is  the  type  of  action 
described  in  the  categorical  exclusion 
10  CFR  51.33(c)(2).  Therefore,  neither 
an  environmental  impact  statement  nor 
an  environmental  assessment  has  been 
prepared  for  the  proposed  rule. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  amends 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1980  (44  use.  3501  et  seq.). 
This  rule  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval  of  the  paperwork 
requirements. 

Since  the  rule  would  eliminate  the 
need  for  certain  paper  forms,  the  public 
reporting  burden  for  the  collection  of 
information  is  expected  to  be  reduced. 
The  resulting  burden  reduction  for 
DOE/NRC  Forms  741,  741  A.  742.  and 
740M  is  estimated  to  average  .25  hours 
per  response.  The  resulting  burden 
reduction  for  DOE/NRC  Form  742C  is 
estimated  to  average  2  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  the  estimated  burden 
reduction  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  further  reducing 
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reporting  burden,  to  the  Information  and 
Records  Management  Branch  (MNBB- 
7714).  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555; 
and  to  the  E>esk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
NEOB-3019,  (3150-0003.  -0004, 
-00057,  and  -0058),  Office  of 
Kfanagement  and  Budget,  Washington, 
DC  20503. 

Regulatory  Analysis 

These  proposed  amendments  would 
have  no  significant  impact  on  State  and 
local  governments  and  geographical 
regions.  They  would  have  a  significant 
positive  impact  on  the  efficiency  and 
accuracy  of  the  data  collection  process. 
The  proposed  amendments  would  not 
have  a  significant  impact  on  health, 
safety,  and  the  environment.  This  rule 
would  make  all  licensees  submit 
computer  readable  reports  regarding 
special  nuclear  material  transactions. 
The  NRG  would  realize  a  cost  savings  of 
approximately  $100,000.  Licensees  have 
already  demonstrated  their  computer 
expertise  by  generating  near  perfect 
copies  of  the  current  forms  on  Laser  Jet 
printers.  Generating  computer  readable 
data  in  accordance  with  a  prescribed 
format  offers  less  burden  than 
producing  these  forms.  The  rule  would 
facilitate  the  collection  of  data  by  the 
NRG  to  satisfy  its  statutory  and  treaty 
obligations.  This  constitutes  the 
regulatory  analysis  for  this  proposed 
rule. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibihty  Act  of  1980  (5  U.S.G.  605(b)), 
the  Commission  certifies  that  this 
change  will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposed  rule  would  affect  all 
licensees  required  to  report  special 
nuclear  material  transactions  using 
DOE/NRG  Forms  741,  741A,  742,  742C. 
and  740M.  The  companies  that  own 
nuclear  power  plants  or  nuclear  fuel 
fabrication  plants  have  already 
automated  Uieir  material  accounting 
program  and  can  easily  generate 
computer  readable  reports.  Other 
companies  that  have  not  yet  automated 
their  reporting  may  obtain  a  diskette 
from  the  NRC  to  assist  them  in 
satisfying  their  reporting  requirements. 
These  companies  may  fall  within  the 
scope  of  "small  entities"  set  forth  in  the 
Regulatory  Flexibility  Act  or  the  Small 
Business  Size  Standards  set  out  in 
regulations  issued  by  the  Small 
Business  Administration  at  13  CFK  Part 
121. 


Backfit  Analysis 

The  NRC  has  determined  that  a 
backfit  analysis  is  not  required  for  this 
proposed  change  because  these 
amendments  do  not  involve  any 
provisions  that  would  impose  backfits 
as  defined  in  10  CFR  50.109(a)(1). 

List  ofSub)ects 

10  CFR  Part  40 

Criminal  penalties.  Government 
contracts,  Hazardous  materials- 
transportation.  Nuclear  materials. 
Reporting  and  recordkeeping 
requirements,  Source  material. 
Uranium. 

10  CFR  Part  72 

Manpower  training  programs.  Nuclear 
materials,  Occupational  safety  and 
health,  Reporting  and  recordkeeping 
requirements,  Seouity  measures.  Spent 
fiiel. 

10  CFR  Part  74 

Accoimting,  Criminal  penalties. 
Hazardous  materials-transportation. 
Material  control  and  accounting. 
Nuclear  materials,  Packaging  and 
containers,  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  Scientific  equipment. 
Special  nuclear  material. 

10  CFR  Part  75 

Criminal  penalties,  Intergovernmental 
relations.  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Reporting 
and  recordkeeping  requirements. 
Security  measures. 

10  CFR  Part  150 

Criminal  penalties.  Hazardous 
materials — ^transportation. 
Intergovernmental  relations,  Nuclear 
materials.  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Source  material.  Special  nuclear 
material. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  553.  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  parts  40,  72,  74. 
75,  and  150. 

PART  40— DOMESTIC  UCENSING  OF 
SOURCE  MATERIAL 

1.  The  authority  citation  for  part  40 
continues  to  read  as  follows: 

Aulhoritjn  Sees.  62, 63,  64, 65,  81, 161, 
182, 183, 186,  68  Stat.  932,  933,  935,  948, 
953,  954,  955,  as  amended,  sees.  lle(2),  83, 
84,  Pub.  L.  95-604, 92  Stat.  3033,  as 
amended,  3039,  sec.  234,  83  Stat.  444,  as 
amended  (42  U.S.C  2014(e)(2),  2092,  2093, 


2094,  2095,  2111,  2113,  2114,  2201,  2232. 
2233,  2236,  2282);  sec  274,  Pub.  L  86-373, 
73  Stat.  688  (42  U.S.C  2021);  sees.  201,  as 
amended,  202,  206,  88  Stat.  1242,  as 
amended.  1244, 1246  (42  U.S.C  5841, 5842. 
5846);  sec.  275,  92  Stat.  3021,  as  amended  by 
Pub.  L.  97-415, 96  Stat.  2067  (42  U.S.C 
2022). 

Section  40.7  also  Issued  under  Pub.  L.  95- 
601.  sec.  10. 92  Stat.  2951  (42  U.S.C  5851). 
Section  40.31(g)  also  issued  under  see.  122. 
68  Stat.  939  (42  U.S.C  21 52).  Section  40.46 
also  issued  under  sec  184, 68  Stat  954,  as 
amended  (42  U.S.C  2234).  Section  40.71  also 
issued  imder  sec.  187. 68  Stat.  955  (42  U.S.C 
2237). 

For  the  purposes  of  sec.  223, 68  Stat.  958, 
as  amended  (42  U.S.C  2273);  §§40.3, 
40.25(d)(l)-(3),  40.35  (a)-(d)  and  (f),  40.41  (b) 
and  (c),  40.46, 40.51  (a)  and  (c),  and  40.63  are 
issued  luder  sec.  161b,  68  Stat.  948,  as 
amended  (42  U.S.C  2201(b):  40.10  is  issued 
under  sec.  161i,  68  Stat.  949,  as  amended  (42 
U.S.C  2201  (b):  (42  U.S.C  2201(i));  and  40.5, 
40.9,  40.25  (c),  (d)(3),  and  (4),  40.26(c)(2), 
40.35(e),  40.42.  40.60,  40.61.  40.62,  40.64, 
and  40.65  are  issued  under  sec.  161  o.  68  Stat 
950,  as  amended  (42  U.S.C  2201(o)). 

2.  In  §  40.64.  paragraph  (a)  is  revised 
to  read  as  follows: 

140.64    Report*. 

(a)  Except  as  specified  in  paragraphs 
(d)  and  (e)  of  this  section,  each  specific 
licensee  who  transfers,  receives,  or 
adjusts  the  inventory  in  any  manner  by 
1  kilogram  or  more  of  uranium  or 
thorium  source  material  of  foreign 
origin  or  who  imports  or  exports  1 
kilogram  of  uranium  or  thorium  source 
material  of  any  origin  shall  complete  a 
Nuclear  Material  Transaction  Report  in 
computer  readable  form  in  accordance 
with  instructions  (NUREG/BR-0006  and 
NMMSS  Report  D-24  "Personal 
Computer  Data  Input  for  NRC 
Licensees").  Copies  of  the  instructions 
may  be  obtained  from  the  U.S.  Nuclear 
Regulatory  Commission.  Division  of 
Safeguards  and  Transportation. 
Washington,  DC  20555.  Each  licensee 
who  transfers  the  material  shall  submit 
a  Nuclear  Material  Transaction  Report 
in  computer  readable  form  in 
accordance  with  instructions  no  later 
than  the  close  of  business  tbe  next 
working  day.  Each  licensee  who 
receives  the  material  shall  submit  a 
Nuclear  Material  Transaction  Report  in 
computer  readable  form  in  accordance 
with  instructions  within  ten  (10)  days 
after  the  material  is  received.  The 
Conunission's  copy  of  the  report  must 
be  submitted  to  the  address  specified  in 
the  instructions.  These  prescribed 
computer  readable  forms  replace  the 
DOE/NRG  Form  741  which  has  been 
submitted  in  paper  form. 
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PAfrr72— UCENSINQ 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

3.  The  authority  citation  for  part  72 
continues  to  read  as  follows: 

Authority:  Sees.  SI,  S3.  57,  62,  63,  65.  69. 
81, 161, 182, 183, 184, 186, 187, 189,  68  Stat. 
929,  930.  932.  933,  934, 935,  948,  953.  954, 
955.  as  amended,  sec.  234.  83  Stat.  444,  as 
amended  (42  U.S.C.  2071.  2073,  2077.  2092, 
2093,  2095,  2099.  2111,  2201.  2232,  2233. 
2234,  2236.  2237,  2238,  2282);  sec.  274,  Pub. 
L.  86-373,  73  Stat.  688,  as  amended  (42 
U.S.C.  2021);  sec.  201.  as  amended,  202,  206. 
88  Stat.  1242,  as  amended,  1244, 1246  (42 
U.S.C  5841,  5842,  5846);  Pub.  L.  95-601.  sec. 
10,  92  Stat.  2951  (42  U.S.C  5851):  sec.  102, 
Pub.  L.  91-190,  83  Stat.  853  (42  U.S.C  4332); 
Sees.  131. 132. 133. 135. 137. 141,  Pub.  L. 
97-425,  96  Stat.  2229.  2230.  2232.  2241.  sec. 
148,  Pub.  L  100-203, 101  Stat.  1330-235  (42 
use  10151. 10152. 10153, 10155, 10157. 
10161. 10168). 

Section  72.44(g)  also  issued  under  sees. 
142(b)  and  148  (c),  (d).  Pub.  L.  100-203, 101 
Stat.  1330-232,  1330-236  (42  U.S.C. 
10162(b),  10168  (c).  (d)).  Section  72.46  also 
issued  under  sec.  189. 68  Stat.  955  (42  U.S.C. 
2239);  sec.  134.  Pub.  L  97-425,  96  Stat.  2230 
(42  U.S.C.  10154).  Section  72.96(d)  also 
issued  under  sec.  145(g).  Pub.  L.  100-203, 
101  Stat.  1330-235  (42  U.S.C  10165(g)). 
Subpart )  also  issued  under  sees.  2(2),  2(15), 
2(19),  117(a),  141(h),  Pub.  L  97-425,  96  Stat. 
2202,  2203.  2204,  2222,  2244  (42  U.S.C 
10101. 10137(a).  10161(h)).  Subparts  K  and  L 
are  also  issued  under  sec.  133,  98  Stat.  2230 
(42  U.S.C  10153)  and  sec.  218(a).  96  Stat. 
2252  (42  U.S.C  10198). 

For  the  purposes  of  sec.  223,  68  Stat.  958, 
as  amended  (42  U.S.C  2273);  §§  72.6,  72.12, 
72.22,  72.24,  72.26,  72.28(d).  72  30,  72.32. 
72.44(a),  (b)(1),  (4).  (5),  (c).  (d)(1).  (2),  (e),  (f), 
72.48(a),  72.50(a),  72.52(b),  72.72(b),  (c), 
72.74(a),  (b),  72.76,  72.78.  72.104,  72.106, 
72.120.  72.122.  72.124.  72.126,  72.128, 
72.130.  72.140(b),  (c).  72.148,  72.154,  72.156. 
72.160,  72.166,  72.168,  72.170,  72.172, 
72.176,  72.180.  72.184.  72.186  are  issued 
under  sec.  161b,  68  Stat.  948.  as  amended  (42 
use  2201(b));  §§ 72.10(a),  (e),  72.12,  72.22, 
72.24.  72.26.  72.28,  72.30,  72.32,  72.44(a), 
(b)(1),  (4),  (5),  (c),  (d)(1),  (2).  (e),  (f),  72.48  (a), 
72.50(a),  72.52(b),  72.90(a)-(d),  (fl,  72.92. 
72.94,  72.98,  72.100,  72.102(c),  (d),  (f). 
72.104.  72.106.  72.120.  72.122,  72.124, 
72.126,  72.128.  72.130,  72.140(b),  (c),  72.142, 
72.144,  72.146.  72.148,  72.150,  72.152, 
72.154,  72.156.  72.158,  72.160.  72.162. 
72.164.  72.166.  72.168,  72.170,  72.172, 
72.176.  72.180.  72.182.  72.184.  72.186. 
72.190,  72.192,  72.194  are  issued  under  sec 
161  i,  68  Stat.  949.  as  amended  (42  U.S.C 
2201(i));  and  §§  72.10(e).  72.11.  72.16,  72.22, 
72.24,  72.26.  72.28.  72.30.  72.32,  72.44(b)(3). 
(c)(5),  (d)(3).  (e).  (f).  72.48(b).  (c).  72.50(b). 
72.54(a).  (b).  (c).  72.56,  72.70,  72.72.  72.74(a), 
(b),  72.76(a).  72.78(a).  72.80.  72.82.  72.92(b). 
72.94(b).  72.140(b).  (c).  (d).  72.144(a).  72.146. 
72.148,  72.150,  72.152,  72.154(a),  (b),  72.156, 
72.160,  72.162.  72.168,  72.170,  72.172, 
72.174,  72.176,  72.180,  72.184,  72.186, 


72.192,  72.212(b),  72.216,  72.218,  72.230, 
72.234  (e)  and  (g)  are  issued  under  sec  161o, 
68  Stat.  950,  as  amended  (42  U.S.C.  2201(o)). 

4.  In  §  72.76,  paragraph  (a)  is  revised 
to  read  as  follows: 

f  72.76    Matwial  status  reports. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  each  licensee  shall 
complete  in  computer  readable  form 
and  submit  to  the  Commission  a 
material  status  report  in  accordance 
with  instructions  (>aJREG/BR-0007  and 
NMMSS  Report  D-24  "Personal 
Computer  Eteta  Input  for  NRC 
Licensees").  Copies  of  these  instructions 
may  be  obtained  firom  the  U.S.  Nuclear 
Regulatory  Commission,  Ehvision  of 
Safeguards  and  Transportation, 
Washington,  DC  20555.  These  reports 
provide  information  concerning  the 
special  nuclear  material  contained  in 
the  spent  fuel  possessed,  received, 
transferred,  disposed  of,  or  lost  by  the 
licensee.  Material  status  reports  must  be 
made  as  of  March  31  and  September  30 
of  each  year  and  filed  within  30  days 
after  the  end  of  the  period  covered  by 
the  report.  The  Commission  may,  when 
good  cause  is  shown,  permit  a  licensee 
to  submit  material  status  reports  at  other 
times.  The  Commission's  copy  of  this 
report  must  be  submitted  to  the  address 
specified  in  the  instructions.  These 
prescribed  computer  readable  forms 
replace  the  DOE/NRC  Form  742  which 
has  been  submitted  in  paper  form. 

5.  Section  72.78  is  revised  to  read  as 
follows: 

1 72.78    Nuclsaf  mstsrial  transfer  reports. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  whenever  the 
licensee  transfers  or  receives  spent  fuel, 
the  licensee  shall  complete  in  computer 
readable  form  a  Nuclear  Material 
Transaction  Report  in  accordance  with 
instructions  (NUREG/BR-0006  and 
NMMSS  Report  D-24,  "Personal 
Computer  Data  Input  for  NRC 
Licensees").  Copies  of  these  instructions 
may  be  obtained  from  the  U.S.  Nuclear 
Regulatory  Commission,  Division  of 
Safeguards  and  Transportation, 
Washington,  DC  20555.  Each  ISFSI 
licensee  who  receives  spent  fuel  from  a 
foreign  source  shall  complete  both  the 
supplier's  and  receiver's  portion  of  the 
Nuclear  Material  Transaction  Report, 
verify  the  identity  of  the  spent  fuel,  and 
indicate  the  results  on  the  receiver's 
portion  of  the  form.  These  prescribed 
computer  readable  forms  replace  the 
DOE/NRC  Form  741  which  has  been 
submitted  in  paper  form. 

(b)  Any  licensee  who  is  required  to 
submit  Nuclear  Material  Transactions 
Reports  pursuant  to  §  75.34  of  this 


chapter  (pertaining  to  implementation 
of  the  US/IAEA  Safeguards  Agreement) 
shall  prepare  and  submit  the  reports 
only  as  provided  in  that  section  instead 
of  as  provided  in  paragraph  (a)  of  this 
section. 

PART  74— MATERIAL  CONTROL  AND 
ACCOUNTING  OF  SPECIAL  NUCLEAR 
MATERIAL 

6.  The  authority  citation  for  part  74 
continues  to  read  as  follows: 

Authority:  Sees.  53,  57, 161, 182. 183, 68 
Stat.  930,  932,  946,953, 954,  as  amended,  sec. 
234,  83  Stat.  444,  as  amended  (42  U.S.C 
2073,  2077.  2201,  2232,  2233,  2282);  sees. 
201,  as  amended  202,  206, 88  Stat.  1242,  as 
amended,  1244, 1246  (42  U.S.C  5841,  5842, 
5846). 

For  the  purposes  of  sec.  223, 68  Stat.  958, 
as  amended  (42  U.S.C.  2273);  SS  74.17. 74.31. 
74.33,  74.51.  74.53.  74.55.  74.57.  74.59, 
74.81,  and  74.82  are  issued  under  sees.  161b 
and  161i,  68  Stat.  948, 949,  as  amended  (42 
U.S.C.  2201(b)  and  2201(i));  and  §§74.11. 
74.13,  74.15,  and  74.17  are  issued  under  sec. 
1610, 68  Stat.  950,  as  amended  (42  U.S.C 
2201(o)). 

7.  In  §  74.13,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

S  74.1 3    Material  status  reports. 

(a)(1)  Each  licensee  authorized  to 
possess  at  any  one  time  and  location 
special  nuclear  material  in  a  quantity 
totaling  more  than  350  grams  of 
contained  uranium-235,  uranium-233, 
or  plutonium,  or  any  combination 
thereof,  shall  complete  and  submit  in 
computer  readable  form  material 
balance  reports  concerning  special 
nuclear  material  received,  produced, 
possessed,  transferred,  consumed, 
disposed  of,  or  lost  by  it.  These 
prescribed  computer  readable  reports 
replace  the  DOE/NRC  Form  742  which 
has  been  submitted  in  paper  form.  Each 
nuclear  reactor  licensee,  as  defined  in 
§§  50.21  and  50.22  of  this  chapter,  also 
shall  prepare  in  computer  readable  form 
a  statement  of  the  composition  of  the 
ending  inventory.  The  inventory 
composition  report  must  be  submitted 
with  each  material  balance  report.  This 
prescribed  computer  readable  report 
replaces  the  DOE/NRC  Form  742C 
which  has  been  submitted  in  paper 
form.  Each  licensee  shall  prepare  and 
submit  the  reports  described  in  this 
paragraph  in  accordance  with 
instructions  (NUREG/BR-0007  and 
NMMSS  Report  D-24  "Personal 
Computer  Data  Input  for  NRC 
Licensees").  Copies  of  these  instructions 
may  be  obtained  from  the  U.S.  Nuclear 
Regulatory  Commission.  Division  of 
Safeguards  and  Transportation, 
Washington,  DC  20555.  Each  licensee 
shall  compile  a  report  as  of  March  31 


and  September  30  of  eadi  yeer  and  file 
it  within  30  days  after  the  end  of  the 
period  covered  by  the  report.  The 
Commission  may  permit  a  licensee  to 
submit  the  reports  at  other  times  when 
good  cause  is  shown. 
•        •        *        •        • 

8.  Section  74.15  is  revised  to  read  as 
follows: 

{74.15    Nucieer  malarial  irencfM  reports. 

(a)  Each  licensee  who  transfers  and 
each  licensee  who  receives  special 
nuclear  material  shall  complete  in 
computer  readable  form  a  Nuclear 
Material  Transaction  Report.  This 
should  be  done  in  accordance  with 
instructions  whenever  the  Ucensee 
transfers  or  receives  a  quantity  of 
special  nuclear  material  of  1  gram  or 
more  of  contained  uranium-235, 
uranium-233,  or  plutoniimi.  Copies  of 
these  instructions  (NUREG/BR-0006 
and  NMNfSS  Report  D-24  "Personal 
Computer  Data  Input  for  NRC 
Licensees")  may  he  obtained  from  the 
U.S.  Nuclear  Regulatory  Commission, 
Division  of  Safeguards  and 
Transportation,  Washington,  DC  20555. 
This  prescribed  computer  readable  form 
replaces  the  DOE/NRC  Fonn  741  which 
has  been  submitted  in  paper  form. 

(b)  Each  licensee  who  receives  1  gram 
or  more  of  contained  uranium-235, 
uranium-233,  or  plutonium  from  a 
foreign  soiuce  shall: 

(1)  Complete  in  computer  readable 
form  both  the  supplier's  and  receiver's 
portion  of  the  Nuclear  Material 
Transaction  Report; 

(2)  Perform  independent  tests  to 
assure  the  accurate  identification  and 
measurement  of  the  material  received, 
including  its  weight  and  enrichment; 
and 

(3)  Indicate  the  results  of  these  tests 
on  the  receiver's  portion  of  the  form. 

(c)  Any  Ucensee  who  is  required  to 
submit  inventory  change  reports 
pursuant  to  §  75.34  of  &is  chapter 
(pertaining  to  implementation  of  the 
US/IAEA  Safeguards  Agreement)  shall 
prepare  and  submit  these  reports  only  as 
provided  in  that  section  (instead  of  as 
provided  in  paragraphs  (a)  and  (b)  of 
this  section). 

PART  75— SAFEGUARDS  ON 
NUCLEAR  MATERIAL— 
IMPLEMENTATION  OF  US/IAEA 
AGREEMENT 

e.  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority:  Sees.  53, 63, 103, 104, 122. 161, 
68  Stat.  930,  932,  936,  937,  939,  948,  as 
amended  (42  U.S.Q  2073,  2093,  2133, 2134, 
2152, 2201);  M&  201, 88  Stat.  1242,  as 
amended  (42  VS.C.  5841).  SectioD  75.4  also 


issued  under  sact.  135, 141,  Pub.  L  97-425. 
96  Stat.  2232,  2241  (42  U.S.C  10155, 10161). 
For  the  purposes  of  sac  223, 68  Stat.  958, 
as  amended  (42  U.S.C  2273);  the  provisions 
of  this  part  are  issued  under  sec.  I6I0. 68 
StaL  950,  as  amended  (42  U.S.C  2201(o)). 

10.  Section  75.31  is  revised  to  read  as 
follows: 

(75.31    Qeneral  requireniefitB. 

Each  licensee  who  has  been  given 
notice  by  the  Commission  in  writing 
that  its  installation  has  been  identified 
\mder  the  Agreement  shall  make  an 
initial  inventory  report  in  computer 
readable  form,  and  thereafter  shall  make 
accounting  reports,  with  respect  to  such 
installation  and,  in  addition,  Ucensees 
who  have  been  given  notice,  pursuant  to 
§  75.41,  that  their  installations  are 
subject  to  the  appUcation  of  IAEA 
safeguards,  shall  make  the  special 
reports  described  in  §  75.36.  These 
reports  must  be  based  on  the  records 
kept  in  accordance  with  §  75.21.  At  the 
request  of  the  Commission,  the  licensee 
shall  amplify  or  clarify  any  report  with 
respect  to  any  matter  relevant  to 
implementation  of  the  Agreement.  Any 
amplification  or  clarification  must  be  in 
writing  and  must  be  submitted,  to  the 
address  specified  in  the  request,  within 
twenty  (20)  days  or  other  time  as  may 
be  specified  by  the  Commission. 

11.  In  §  75.32,  paragraph  (b)  is  revised 
to  read  as  follows: 

175.32  inltiel  Inventory  report. 

(b)  The  initial  inventory  report,  to  be 
submitted  to  the  Commission  in 
computer  readable  form,  in  accordance 
with  instructions  (NUREG/BR-0007  and 
NMMSS  Report  D-24  "Personal 
Computer  Diata  Input  for  NRC 
Licensees"),  must  show  the  quantities  of 
nuclear  material  contained  in  or  at  an 
installation  as  of  the  initial  inventory 
reporting  date.  The  information  is  the 
initial  inventory  report  may  be  based 
upon  the  licensee's  book  record. 

12.  In  §  75.33,  paragraph  (a)  is  revised 
to  read  as  follows: 

1 75.33  Accounting  reports. 

(a)  (1)  The  accounting  reports  for  each 
IAEA  material  balance  area  consists  of 

(i)  Computer  readable  Nuclear 
Material  Transaction  Reports  (Inventory 
Change  Reports)  and 

(ii)  Computer  readable  Material 
Balance  Reports  showing  the  material 
balance  based  on  a  physical  inventory  of 
nuclear  material  actually  present. 

(2)  These  prescribed  computer 
readable  forms  replace  the  following 
forms  which  have  been  submitted  in 
paper  form: 


(i)  The  DC«/NRC  Form  741;  and 
(ii)  The  DOE/NRC  Form  742. 


13.  Section  75.34  is  revised  to  read  as 
follows: 

(75.34    invenlory chenpa  feports> 

(a)  Nuclear  Material  Transaction 
Reports  (Inventory  Change  Reports)  in 
computer  readable  form  to  be  completed 
in  accordance  with  instructicms 
(NUREG/BR-0006  and  NMMSS  Report 
D-24  "Personal  Computer  Data  Input  for 
NRC  Licensees"),  must  specify 
identification  and  batch  data  for  each 
batch  of  nuclear  material,  the  date  of  the 
inventory  change,  and,  as  appropriate, 

(1)  The  originating  IAEA  material 
balance  area  or  the  shipper;  and 

(2)  The  receiving  IAEA  material 
balance  area  or  the  recipient. 

Each  licensee  who  receives  special 
nuclear  material  from  a  foreign  source 
shall  complete  both  the  supplier's  and 
receiver's  portion  of  the  form. 

(b)  Nuclear  Material  Transactions 
Reports  (Inventory  Change  Reports), 
when  appropriate,  must  be 
accompanied  by  computer  readable 
Concise  Notes,  completed  in  accordance 
with  instructions  (NUREC/BR-0006  and 
NMMSS  Report  D-24  "Personal 
Computer  I)ata  Input  for  NRC 
Licensees").  Copies  of  these  instructions 
may  be  obtained  from  the  U.S.  Nuclear 
Regulatory  Commission,  Division  of 
Safeguards  and  Transportation, 
Washington,  DC  20555.  This  prescribed 
computer  readable  form  replaces  the 
DOE/NRC  Form  740M  which  has  been 
submitted  in  paper  form.  This  Concise 
Note  is  used  in: 

(1)  Explaining  the  inventory  changes 
on  the  basis  of  the  operating  records 
provided  for  under  %  75.23;  and 

(2)  Describing,  to  the  extent  specified 
in  the  license  conditions,  the 
anticipated  operational  program  for  the 
installation,  including  particularly,  but 
not  exclusively,  the  schedule  for  tcjung 
physical  inventory. 

14.  In  §  75.35,  i>aragraph  (a)  is  revised 
to  read  as  follows: 

175.35    MslerM  status  reports. 

(a)  A  material  status  report  must  be 
submitted  for  each  physical  inventory 
which  is  taken  as  part  of  the  material 
accounting  and  control  procedures 
required  by  §  75.21.  The  material  status 
report  must  include  a  computer 
readable  Material  Balance  Report  and  a 
computer  readable  Physical  Inventory 
Listing  which  lists  all  batches  separately 
and  specifies  material  identification  and 
batch  data  for  each  batch.  When 
appropriate,  the  material  status  report 
must  be  accompanied  by  a  computer 
readable  Concise  Note.  The  reports 
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described  in  this  section  must  be 
prepared  and  submitted  in  accordance 
with  instructions  (NlJREG/BR-0007. 
NUREG/BR-0006  and  NMMSS  Report 
D-24  "Personal  Gsmputer  Data  Input  for 
NRC  Licensees").  Copies  of  these 
instructions  may  be  obtained  from  the 
U.S.  Nuclear  Regulatory  Commission, 
Division  of  Safeguards  and 
Transportation,  Washington,  DC  20555. 
These  prescribed  computer  readable 
forms  replace  the  DOE/NRC  Form  742. 
742C,  and  740M  which  have  been 
submitted  in  paper  form. 


PART  ISO-EXEMPTIONS  AND 
CONTINUED  REGULATORY 
AUTHORITY  IN  AGREEMENT  STATES 
AND  IN  OFFSHORE  WATERS  UNDER 
SECTION  274 

15.  The  authority  citation  for  part  150 
continues  to  read  as  follows: 

Authority:  Sec.  161.  68  Stat.  948,  as 
amended,  sec.  274.  73  Stat.  688  (42  U.S.C. 
2201,  2021):  sec.  201,  S8  Stat.  1242,  as 
amended  (42  U.S.C.  5841). 

Sections  150.3, 150.15, 150.15a,  150.31, 
150.32  also  issued  under  sees.  lle(2),  81,  68 
Stat.  923,  935,  as  amended,  sees.  83,  84,  92 
Stat.  3033,  3039  (42  U.S.C.  2014e{2),  2111, 
2113,  2114).  Section  150.14  also  issued  under 
sec.  53,  68  Stat.  930,  as  amended  (42  U.S.C. 
2073).  Section  150.15  also  issued  under  sees. 
135, 141,  Pub.  L.  97-425,  96  Stat.  2232,  2241 
(42  use.  10155. 10161).  Section  150.17a 
also  issued  under  sec.  122,  68  Stat.  939  (42 
use.  2152).  Section  150.30 also  issued 
under  sec.  234,  83  Stat.  444  (42  U.S.C.  2282). 

For  the  purposes  of  sec.  223,  68  Stat.  958, 
as  amended  (42  U.S.C.  2273);  §3  150.20(b) 
(2)-(5)  and  150.21  are  issued  under  sec. 161b, 
68  Stat.  948.  as  amended  (42  U.S  C.  2201(b)); 
§  150.14  and  150.20(b)(5)  are  issued  under 
sec.  1611, 68  SUt.  949,  as  amended  (42  U.S.C. 
2201(i));  and  §§  150.16-150.19  and 
150.2(}(b)(l)  are  issued  under  sec.  I6I0,  68 
Stat.  950,  as  amended  (42  U.S  C.  2201(o)). 

16.  In  §  150.16.  paragraph  (a)  is 
revised  to  read  as  follows: 

§150.16    Submission  to  Commission  of 
nuclear  material  transfer  reports. 

(a)  Each  person  who  transfers  and 
each  person  who  receives  special 
nuclear  material  pursuant  to  an 
Agreement  State  license  shall  complete 
and  submit  in  computer  readable  form 
Nuclear  Material  Transaction  Reports  in 
accordance  with  instructions  (NUREG/ 
BR-0006  and  NMMSS  Report  D-24 
"Personal  Computer  Data  Input  for  NRC 
Licensees")  whenever  he  transfers  or 
receives  a  quantity  of  special  nuclear 
material  of  1  gram  or  more  of  contained 
uranium-235,  uranium-233,  or 
plutonium.  Each  person  who  transfers 
this  material  shall  submit  in  accordance 
with  instructions  the  computer  readable 
form  promptly  after  the  transfer  takes 


place.  Each  person  who  receives  special 
nuclear  material  shall  submit  in 
accordance  with  instructions  the 
computer  readable  form  within  ten  (10) 
days  after  the  special  nuclear  material  is 
received.  Copies  of  the  instructions  may 
be  obtained  from  the  U.S.  Nuclear 
Regulatory  Commission,  Division  of 
Safeguards  and  Transportation, 
Washington.  DC  20555.  These 
prescribed  computer  readable  forms 
replace  the  DOE/NRC  Form  741  which 
have  been  submitted  in  paper  form. 

17.  In  §  150.17,  paragraph  (a)  is 
revised  to  read  as  follows: 

f  150.17    Submission  to  Commlaalon  of 
aourca  matarial  reports. 

(a)  Except  as  specified  in  paragraph 
(d)  of  this  section  and  §  150.17a,  each 
person  who,  pursuant  to  an  Agreement 
State  speciHc  license,  transfers  or 
receives  or  adjusts  the  inventory  in  any 
manner  by  1  kilogram  or  more  of 
uranium  or  thorium  source  materied  of 
foreign  origin  or  who  imports  1 
kilogram  or  more  of  uranium  or  thorium 
source  material  of  any  origin  shall 
complete  and  submit  in  computer 
readable  form  Nuclear  Material 
Transaction  Reports  in  accordance  with 
instructions  (NUREG/BR-0006  and 
NMMSS  Report  D-24  "Personal 
Computer  Data  Input  for  NRC 
Licensees").  Copies  of  the  instructions 
may  be  obtained  from  the  U.S.  Nuclear 
Regulatory  Commission.  Division  of 
Safeguards  and  Transportation, 
Washington,  IX  20555.  Each  person 
who  receives  the  material  shall  submit 
in  accordance  with  instructions  the 
computer  readable  form  within  ten  (10) 
days  after  the  material  is  received. 


Dated  at  Rockville,  MD  this  19th  day  of 
January  1993. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  |.  Chiik, 
Secretary  of  the  Commission. 
IFR  Doc.  93-1809  Filed  1-25-93;  8:45  am] 

•HUNG  CODE  7S9O-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  arKi  Drug  Administration 

21  CFR  Part  355 
[Oockat  No.  80N-0042] 
RiN0905-AA06 

Anticariea  Drug  Products  for  Ovsr-ths- 
Countar  Human  Uaa;  Tentative  Rnal 
Monograph;  Reopening  of 
Admlnlatrative  Record;  Extenaion  of 
Comment  Period 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  proposed  rulemaking; 

extension  of  comment  period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
March  26, 1993,  the  comment  period  for 
the  reopening  of  the  administrative 
record  for  the  proposed  rulemaking  for 
over-the-counter  (OTC)  anticaries  drug 
products  to  obtain  public  comment  on 
whether  the  labeling  of  OTC  fluoride- 
containing  drug  products  should 
include  the  quantity  of  fluoride,  i.e.,  the 
specific  amount  of  fluoride  present  in 
the  product  (57  FR  55199.  November  24, 
1992).  This  action  is  being  taken 
because  the  agency  recognizes  the 
possible  relevance  to  this  issue  of  data 
and  information  presented  at  a  National 
histitute  of  Dental  Research  (NIDR) 
workshop  entitled  "Methods  for 
Assessing  Fluoride  Accumulation  and 
Effects  in  the  Body,"  held  on  January  13 
to  15, 1993.  This  proposal  is  part  of  the 
ongoing  review  of  OTC  drug  products 
conducted  by  FDA. 

DATES:  Written  comments  by  March  26, 
1993. 

ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson,  Center  for  Drug 
Evaluation  and  Research  (HFD-810), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-295-8000. 

SUPf>I.EMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  24, 1992 
(57  FR  55199),  FDA  published  a  notice 
of  proposed  rulemaking  reopening  the 
administrative  record  for  the  rulemaking 
for  OTC  anticaries  drug  products. 
Interested  persons  were  given  until 
January  25, 1993  to  respond. 

In  that  document,  the  agency 
discussed  recommendations  made  by 
the  Public  Health  Service  Ad  Hoc 
Subcommittee  on  Fluoride  of  the 
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Committee  to  Coordinate  Environmental 
Health  and  Related  Programs  (the 
Subcommittee)  that  the  U.S.  Public 
Health  Service  sponsor  a  scientific 
conference(s)  to  recommend  both  the 
optimal  level  of  flouride  exposure  firom 
all  sources  combined  (including 
drinking  water)  and  the  appropriate 
usage  offlouride-containing  dental 
products.  In  considering  the 
Subcommittee's  recommendations,  FDA 
requested  input  from  three  professional 
associations  on  the  possibility  of  having 
OTC  fluoride-containing  drug  products 
labeled  to  identify  their  fluoride  levels. 
One  association  (dental  group) 
submitted  information  in  support  of 
having  fluoride  levels  listed  in  product 
labeling  as  percent  weight/volume.  The 
other  two  associations  (trade  groups) 
responded  in  opposition  to  changing  the 
labeling  of  OTC  fluoride-containing 
drug  prcdacts  to  identify  fluoride  levels. 

rOA  has  received  a  request  from  the 
latter  two  associations  to  extend  the 
comment  period  for  an  additional  60 
days  to  permit  industry  and  other 
interested  parties  to  prepare  and  submit 
additional  information  that  may  be 
developed  for  or  in  response  to  a  NIDR 
workshop  to  be  held  on  January  13  to 
15, 1993.  The  request  included  a  copy 
of  the  preliminary  agenda  for  the 
workshop  entitled  "Methods  for 
Assessing  Fluoride  Accumulation  and 
Effects  in  the  Body"  (Ref.  1).  The 
request  stated  its  belief  that  important 
information  may  be  forthcoming  from 
the  workshop. 

FDA  has  carefully  considered  the 
request  and  believes  that  additional 
time  for  comment  is  in  the  public 
interest.  The  agency  concurs  with  the 
request  that  important  information  may 
be  forthcoming  from  the  workshop.  In 
fact,  agency  staff  attended  the 
workshop.  Thus,  the  agency  considers 
the  limited  extension  of  the  comment 
period  requested  to  be  appropriate. 
Accordingly,  the  comment  period  is 
extended  to  March  26, 1993. 

Interested  persons  may,  on  or  before 
March  26, 1993,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  on  whether  the 
labeling  of  OTC  fluoride-containing 
drug  products  should  include  the 
quantity  of  fluoride  present  in  the 
product  and  how  that  information 
should  be  presented.  Three  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 


Rflnraim 

(1)  Comment  No.  EXT  8,  Docket  No.  80N- 
0042,  Docket  Management  Branch. 

Dated:  January  15, 1993. 
Mkhul  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
IFR  Doc  93-1826  Piled  1-25-93;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[EE-62-92] 
RIN  1545-AR09 

Nondiscrimination  Requirements  for 
Qualified  Plans;  Hearing 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Notice  of  pubUc  hearing  on 

proposed  regulations. 

SUMMARY:  This  document  provides 
notice  of  a  public  hearing  on  proposed 
Income  Tax  Regulations  requiring 
contributions  or  benefits  provided 
under  a  tax-qualified  retirement  plan 
not  discriminate  in  favor  of  highly 
compensated  employees. 
DATES:  The  public  hearing  will  begin  on 
Friday,  April  23, 1993,  and  continue  if 
necessary,  on  Monday,  April  26, 1993, 
beginning  each  day  at  10  a.m.  Requests 
to  speak  and  outlines  of  oral  comments 
must  be  received  by  Friday,  April  2, 
1993. 

ADDRESSES:  The  public  hearing  will  be 
held  in  the  IRS  Auditorium,  Seventh 
floor,  7400  Corridor,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Requests  to 
speak  and  outlines  of  oral  comments 
should  be  submitted  to  the  Internal 
Revenue  Service,  P.O.  Box  7604,  Ben 
Franklin  Station.  Attn:  CC:CORP:T:R 
(EE-62-92),  room  5228,  Washington,  EX: 
20044. 

FOR  FURTHER  INFORMAtK)N  CONTACT: 
Mike  Slaughter  of  the  Regulations  Unit, 
Assistant  Chief  Coimsel  (Corporate), 
202-622-7190  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
amendments  to  the  final  regulations 
under  section  401(a)(4)  of  the  Internal 
Revenue  Code  of  1986.  These  proposed 
regulations  were  published  in  the 
Federal  Register  on  Tuesday,  January 
12,  1993  (58  FR  3876). 

The  rules  of  §  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  with  respect 
to  the  public  hearing.  Persons  who  have 


submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  the  proposed  regulations 
should  submit  not  later  than  Friday, 
April  2, 1993,  an  outline  of  the  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  the  questions  from  the 
panel  for  the  government  and  answers 
to  these  questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45 
a.m. 

An  agenda  showing  the  scheduUng  of 
the  speakers  will  be  made  after  outUnes 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 
Dale  D.  Goode, 

Federal  Register  Liaisort  Officer,  Assistant 
Chief  Counsel  (Corporate). 
IFR  Doc.  93-1404  Filed  1-25-93;  8:45  am] 
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OFRCE  OF  iMANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

46  CFR  Part  9904 

Coat  Accounting  Standards  Board; 
Cost  Accounting  Standards  for 
Composition,  Measurement, 
Adjustment,  and  Allocation  of  Pension 
Costs 

AGENCY:  Cost  Accounting  Standards 
Board,  Office  of  Federal  Procurement 
Policy,  0MB. 

ACTION:  Advance  notice  of  proposed 
rulemaking  (ANPRM). 

SUMMARY:  The  Office  of  Federal 
Procurement  Policy,  Cost  Accounting 
Standards  Board  (CASB),  proposes  to 
revise  the  Cost  Accounting  Standards 
relating  to  accounting  for  pension  costs 
under  negotiated  government  contracts. 
Section  26(g)(1)  of  the  Office  of  Federal 
Procvuement  Policy  Act,  41  U.S.C. 
422(g)(1),  requires  that  the  Board,  prior 
to  the  promulgation  of  any  new  or 
revised  Cost  Accounting  Standard, 
publish  a  report  and  an  ANPRM.  This 
ANPRM  addresses  certain  problems  that 
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have  emerged  siiK»  the  original 
promulgation  (in  the  1970'8)  of  the 
pension  Standards;  CAS  412 — "Cost 
Accounting  Standard  for  composition 
and  measiirement  of  pension  cost."  and 
413.  "Adjustment  and  ellocation  of 
pension  cost."  Proposed  changes 
address  the  issue  of  pension  cost 
recognition  under  qualified  pension 
plans  subject  to  the  "full  funding 
limits"  of  the  Federal  Tax  Code,  and 
problems  associated  with  pension  plans 
that  are  not  qualified  plans  under  the 
Federal  Tax  Code. 
DATES:  Requests  for  a  copy  of  the 
Board's  ANPRM  must  be  in  writing  and 
must  be  received  by  March  29, 1993. 
Comments  on  the  ANPRM  must  be  in 
writing  and  must  be  received  by  April 
12.  1993. 

ADDRESSES:  Comments  should  be 
addressed  to  Robert  Lynch.  Project 
Director,  Cost  Accounting  Standards 
Board.  Office  of  Federal  Procurement 
Policy.  725  17th  Street  NW.,  room  9001. 
Washington.  DC  20503.  Attn:  CASB 
Docket  Nos.  91-03  and  91-05. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Lynch,  Project  Director,  Cost 
Accounting  Standards  Board  (telephone: 
202-395-3254). 
Allan  V.  Bunaan, 

Administrator  for  Federal  Procurement  Policy 
and  Chairman,  Cost  Accouting  Standards 
Board. 

[FR  Doc.  93-1627  Filed:  1-25-93;  8:45  am] 
HLUNG  cooc  ne-ei'M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1039 

[Ex  Part*  No.  346  (Sub-Ma  27A)] 

Rail  General  Exemption  Authority: 
Used  Motor  Vehicles 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  is  seeking 
public  comment  on  whether  to  exempt 


have  a  significant  impact  on  a 
substantial  number  of  small  entities.  We 
invite  comment  on  the  issue  of  the 
economic  impact  of  our  proposal  on 
small  entities. 

List  of  Sdbiects  in  49  CFK  Part  1039 

Agricultural  commodities,  Intennodal 
transportation,  Manu&ctured 
commodities,  Railroads. 

Decided:  January  14, 1993. 

By  the  CkMiunission,  Chairman  Philbin. 
Vice  Chaiiman  McDonald,  Ccxnmissioners 
Simmons,  niillips,  and  Waldea 
Commissioner  Walden  did  not  participate  in 
the  disposition  of  this  proceeding. 

Skiaey  L.  Strickland,  f  r.. 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X,  part  1039 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  1039-EXEMPTlONS 

1.  The  authority  citation  for  part  1039 
would  continue  to  read  as  follows: 

Anthority:  49  U.S.C.  10321. 10505, 10708, 
10761, 10762, 11105. 11902. 11903,  and 
11904;  and  5  U.S.C  553. 

2.  In  §  1039.11,  paragraph  (a)  is 
proposed  to  be  amended  by  adding  to 
the  chart,  after  STCC  No.  39,  STCC  No. 
41-118  (Used  motor  vehicles): 

11039.11    Miscellaneous  commodWse 
exemption*. 


the  rail  transportation  of  used  motor 
vriiicles  (STCC  41-118) »  from  our 
regulations.  In  order  to  exempt  this 
transportation,  the  Commission  must 
find  mat  regulation  of  the  rail 
transportation  of  used  motor  vehicles  is 
not  necessary  to  carry  out  the  rail 
transportation  policy,  and  that  such 
regulation  is  not  needed  to  protect 
shippers  from  an  abuse  of  market 
power.  If  the  Conunission  issues  the 
exemption,  used  motor  vehicles  would 
be  added  to  the  list  of  exempt 
commodities  in  oiu-  regulations,  as  set 
forth  below. 

DATES:  Comments  must  be  submitted  by 
February  25. 1993. 
ADDRESSES:  Send  an  original  and  10 
copies  of  comments  referring  to  Ex  Parte 
No.  346  (Sub-No.  27A)  to:  Office  of  the 
Secretary.  Case  Control  Branch, 
Interstate  Commerce  Commission. 
Washington.  DC  20423. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660  (TDD 
for  hearing  impaired:  (202)  927-5721). 
SUPPI^IKNTARY  MFORMATION:  Additional 
information  is  contained  in  the 
Commission's  decision.  To  receive  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Office  of  the 
Secretary,  room  2215,  Interstate 
Commerce  Commission,  Washington. 
DC  20423.  Telephone:  (202)  927-7428. 
(Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
927-5721.) 

Environmental  and  Energy 
Considerations 

We  preliminarily  conclude  that  the  /„\  •  •  • 

proposed  action  will  not  significantly 

affect  either  the  Quality  of  the  human  srccNo.         STCCiarm           CommoOtif 

environment  or  tne  conservation  of  — — — ■ — 

energy  resources.  

Initial  Regulatory  FlexibUity  Analysis        *'  ^^«  '>^-^-  •«  '-'-    "^"^  ^ 

Pursuant  to  5  U.S.C.  603,  we  are 
required  to  examine  the  impact  of  a 

proposed  action  on  small  entities.  We         (FR  Doc  93-1856  Hied  l-25-fl3;  8:45  ami 
preliminarily  conclude  that  the  action        biujnq  cooc  703fr.oi-«i 
proposed  in  this  proceeding  will  not 


'  STGC  U  the  acronyn  for  the  Standard 
Transportation  Commodity  Code. 
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DEPARTMENT  OF  AGRICULTURE 

Privacy  Act;  System*  of  Record* 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice  of  revision  of  Privacy  Act 
Systems  of  Records. 

SUMMARY:  Notice  is  hereby  given  that 
the  United  States  Department  of 
Agriculture  (USDA)  is  revising  one  of  its 
Privacy  Act  Systems  of  Records,  USDA/ 
FmHA-1,  "Applicant/Borrower  or 
Grantee  File,"  and  is  deleting  the 
Privacy  Act  System  of  Records,  USDA/ 
FmHA-3.  "Credit  Report  Filed." 
EFFECTIVE  DATE:  This  notice  will  be 
adopted  without  further  publication  in 
the  Federal  Register  on  March  29, 1993, 
unless  modified  by  a  subsequent  notice 
to  incorporate  comments  received  from 
the  public.  Comments  must  be  received 
by  the  contact  person  listed  below  on  or 
before  February  25, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  Hinden,  Freedom  of 
Information  Officer,  General  Services 
Staff,  Farmers  Home  Administration 
[FmHA),  USDA,  Room  6847,  South 
Building,  Washington,  DC  20250; 
Telephone:  (202)  720-9638. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  revision  is  to  amend  the 
USDA/FmHA-1  "AppHcant/Borrower, 
or  Grantee  File."  "System  name"  and 
"System  location"  are  modified  to 
include  tenants.  The  locations  of  the 
following  three  State  Offices  have 
changed:  Colorado,  Delaware/Maryland, 
and  Maine.  "Categories  of  individuals 
covered  by  the  system"  and  "Categories 
of  records  in  the  system"  are  modified 
to  add  tenants  and  members  of 
apphcant,  borrower,  grantee,  tenant 
households.  "Categories  of  records  in 
the  system"  has  been  further  modified 
to  clarify  that  the  system  contains 
"credit  reports  and  personal  references 
from  credit  agencies,  lenders,  businesses 
and  individuals." 

This  system  notice  also  modifies  the 
"Routine  uses  of  records  maintained  in 


the  system,  including  categories  of  users 
and  the  purposes  of  such  uses"  to 
clarify  that  routine  use  allows  referral  of 
information,  without  an  individual 
borrower's  name  or  other  identifying 
information,  when  grouped  by 
geographic  or  other  statistical  categories, 
to  provide  the  basis  for  statistical 
reports,  and  for  news  releases  citing 
borrowers'  progress.  It  also  clarifies  that 
a  routine  use  allows  referral  of 
information  to  management  and 
resident  agents,  contractor  agents,  local, 
State,  Federal,  and  foreign  agencies,  and 
others,  to  determine  repayment  ability 
and  eligibility  for  Federal  benefits. 

This  notice  includes  a  new  routine 
use  which  allows  referral  to  business 
firms  in  a  trade  area  that  buy  chattel  or 
crops  or  sell  them  for  commission.  The 
purpose  of  this  use  is  to  ensure  that 
proceeds  fitim  the  sale  of  crops  or  other 
goods  in  which  FmHA  has  rights  are 
available  to  satisfy  FmHA  interests. 
Release  of  debtor  names  to  dealers  is 
necessary  to  protect  FmHA  interests,  in 
accordance  with  the  notification 
provisions  of  section  1324  of  the  Food 
Security  Act  of  1985  (7  U.S.C.  1631(e)). 
Another  new  routine  use  allows 
disclosure  to  a  tribe,  tribemember,  or  the 
Indian  Housing  Authority  to  encourage 
selected  borrowers  to  transfer  or  assign 
their  loan  to  prevent  liquidation,  as 
required  by  the  Cranston-Gonzalez 
National  Affordable  Housing  Act. 

A  third  new  routine  use  allows 
referral  to  financial  consultants, 
advisors,  lending  institutions, 
packagers,  agents,  and  private  or 
commercial  credit  sources,  when  FmHA 
determines  such  referral  is  appropriate 
to  encourage  contacting  selected 
borrowers  to  facilitate  the  refinancing  of 
their  FmHA  indebtedness  as  required  by 
Title  V  of  the  Housing  Act  of  1949,  as 
amended. 

A  fourth  new  routine  use  allows  the 
release  of  information  to  the  Department 
of  Housing  and  Urban  Development 
(HUD)  as  a  record  of  location  utilized  by 
Federal  agencies  for  an  automatic  credit 
prescreening  system.  A  fifth  new 
routine  use  allows  referral  to  the 
Department  of  Labor,  State  Wage 
Information  Collection  Agencies,  and 
other  Federal,  State,  and  local  agencies, 
as  well  as  those  responsible  for  verifying 
information  furnished  to  qualify  for 
Federal  benefits,  to  conduct  wage  and 
benefit  matching  through  manual  and/or 
automated  means,  for  the  purpose  of 


determining  compliance  with  Federal 
regulations  and  appropriate  servicing 
actions  against  those  not  entitled  to 
program  benefits,  including  possible 
recovery  of  improper  benefits.  A  sixth 
new  routine  use  allows  referral  to 
lending  institutions  for  the  servicing  of 
FmHA  guaranteed  loans,  when  FmHA 
determines  that  such  referral  is 
appropriate. 

The  notice  has  been  amended  to 
include  three  routine  uses,  originally 
published  in  the  Federal  Register,  Vol. 

53,  No.  34,  page  5206,  dated  February 
22, 1988,  that  were  inadvertently 
omitted  bom  the  Federal  Register,  Vol. 

54,  No.  170,  page  36833,  dated 
September  5, 1989.  These  uses  regard: 

a.  Referral  of  legally  enforceable  debts 
to  the  Department  of  the  Treasury, 
Internal  Revenue  Service  (IRS)  to  be 
offset  against  any  tax  refund  that  may 
become  due  the  debtor  for  the  tax  year 
in  which  the  referral  is  made. 

b.  Referral  of  information  regarding 
indebtedness  to  the  Defense  Manpower 
Data  Center,  Department  of  E)efense,  and 
the  United  States  Postal  Service  for  the 
purpose  of  conducting  computer 
matching  programs  to  identify  and 
locate  individuals  receiving  Federal 
salary  or  benefit  payments  who  are 
delinquent  in  their  repayment  of  debts 
owed  to  the  U.S.  Government  under 
certain  FmHA  programs. 

c.  Referral  to  lending  institutions, 
when  appropriate  for  allowing  potential 
commercial  creditors  to  determine  if 
they  would  consider  financing  loans 
guaranteed  by  the  FmHA. 

"Retention  and  disposal"  under  the 
heading  "Policies  and  practices  for 
storing,  retrieving,  accessing,  retaining, 
and  disposing  of  records  in  the  system" 
is  modified  to  bring  it  up  to  date  with 
the  most  recent  revision  of  the  FmHA 
Federal  Records  Retention  Schedule. 

USDA/FraHA-3,  "Credit  Report  File" 
is  hereby  deleted  because  these  records 
are  now  maintained  in  USDA/FmHA-1, 
"Applicant/Borrower  or  Grantee  File." 
Credit  reports  and  personal  references 
are  included  in  information  regulated  by 
"Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system." 
Credit  reports  and  personal  references 
in  "Record  Source  categories"  are 
primarily  from  credit  agencies  and 
creditors.  Two  footnotes  have  been 
added. 

Accordingly,  USDA  amends  the 
FmHA  Systems  of  Records.  USDA/ 
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FmHA-l  "Applicant/Borrower  or 
Grantee  File.  USDA/FmHA."  originally 
published  in  50  FR  25727,  June  21. 
1985. 

Signed  at  Washington,  DC,  on  January  15, 
1993. 

Edward  Madigan, 
Secretary  of  Agriculture. 

USOA/FmHA-1 

SVSTHI  NAME: 

Applicant.  Borrower.  Grantee  or 
Tenant  File.  USDA/FmHA 

SrSTEM  LOCA-nON: 

Each  Fanners  Home  Administration 
applicant's  borrower's,  grantee's,  or 
tenant's  file  is  located  in  the  County. 
District,  or  State  Office  through  which 
the  financial  assistance  is  sought  or  was 
obtained,  and  in  the  Finance  Office  in 
St.  Louis,  Missouri.  A  State  Office 
version  of  the  County  or  District  Office 
file  may  be  located  in  or  accessible  by 
the  State  Office  which  is  responsible  for 
that  County  or  District  Office. 
Correspondence  regarding  borrowers  is 
located  in  the  State  and  National  Office 
files. 

A  list  of  all  State  Offices  and  any 
additional  states  for  which  an  office  is 
responsible  follows:  Montgomery.  AL; 
Palmer.  AK;  Little  Rock.  AR:  Phoenix. 
AZ;  Woodland.  CA— NV;  Lakewood, 
CO;  Camden.  DE— MD,  DC;  Gainesville, 
FL;  Athens.  GA;  Hilo,  HI— Western 
Pacific  Terr.;  Boise.  ID;  Champaign,  IL; 
Indianapolis,  DM;  Des  Moines,  LA; 
Topeka.  KS;  Lexington;  KY;  Alexandria, 
LA;  Bangor,  ME;  Amherst,  MA— CT,  RI; 
East  Lansing,  MI;  St.  Paul,  MN;  Jackson. 
MS;  Columbia.  MO;  Bozeman,  MT; 
Lincobi.  NE;  Mt.  Holly.  NJ: 
Albuquerque,  NM;  Syracuse,  NY; 
Raleigh,  NC;  Bismarck,  ND;  Columbus, 
OH;  Stillwater.  OK;  Portland.  OR; 
Harrisburg.  PA;  Hato  Rey,  PR;  Columbia. 
SC;  Huron,  SD;  Nashville.  TN;  Temple, 
TX;  Salt  Lake  City,  UT;  Montpelier, 
VT— NH.  VI;  Richmond.  VA; 
Wenatchee,  WA;  Morgantown.  WV; 
Stevens  Point.  WI;  Casper,  WY. 

The  addresses  of  County,  District,  and 
State  Offices  are  listed  in  the  telephone 
directory  of  the  appropriate  city  or  town 
under  the  heading  "United  States 
Government,  Department  of  Agriculture. 
Farmers  Home  Administration."  The 
Finance  Office  is  located  at  1520  Market 
Street.  St.  Louis.  Missouri  63103. 

CATHXMKS  OF  MOfVDUALS  COVERED  BY  THE 
system: 

Present  and  former  FmHA  applicants, 
borrowers,  grantees,  tenants,  and  their 
respective  household  members, 
including  members  of  associations. 


CATEOOMKS  Of  RECOMOS  IN  THE  SYSTEM: 

The  system  includes  files  containing 
applicant's,  borrower's,  grantee's, 
tenant's,  and  their  respective  household 
members'  characteristics,  such  as  gross 
and  net  income,  sources  of  income, 
capital,  assets  and  liabilities,  net  worth, 
age,  observed  race,  number  of 
dependents,  marital  status,  reference 
material,  and  operating  plans.  The 
system  eiso  includes  aredit  reports  and 
personal  references  from  credit 
agencies,  lenders,  businesses,  and 
individuals.  In  addition,  a  nmning 
record  of  observation  concerning  the 
operations  of  the  person  being  financed 
is  included.  A  record  of  deposits  in  and 
withdrawals  from  an  individual's 
supervised  bank  account  is  also 
contained  in  those  files  where 
appropriate.  In  some  County  Offices, 
this  record  is  maintained  in  a  separate 
folder  containing  only  information 
relating  to  activity  within  supervised 
bank  accounts.  Some  items  of 
information  are  extracted  from  the 
individual's  file  and  placed  in  a  card 
file  for  quick  reference. 

AUTHOWTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

7  U.S.C  1921  et  seq..  42  U.S.C.  1471 
et.  seq.,  42  U.S.C.  2706. 

RO</TINE  USES  OF  RECORDS  MAiKTAMEO  IN  THE 
SYSTEM,  mCLUOmO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Referral  to  the  appropriate  agency, 
whether  Federal,  State,  local,  or  foreign, 
charged  with  the  responsibility  of 
investigating  or  prosecuting  an  violation 
of  law.  or  of  enforcing  or  implementing 
a  statute,  nde.  regulation,  or  order 
issued  pursuant  thereto,  of  any  record 
within  this  system,  when  information 
available  indicates  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal,  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or 
particular  program  statute,  or  by  rule, 
regulation,  or  order  issued  pursuant 
thereto.* 

Referral  of  information,  without  an 
individual  borrower's  name  or  other 
identifying  information,  when  grouped 
by  geographic  or  other  statistical 
categories,  to  provide  the  basis  for 
statistical  reports  and  news  releases 
citing  borrowera'  progress. 

Referral  to  employers,  businesses, 
landlords,  management  and  resident 
agents,  contractor  agents,  oreditore. 
local.  State.  Federal,  and  foreign 
agencies,  and  othera.  to  determine 


repayment  ability  and  eligibility  for 
FmHA  programs  and  benefits.* 

Disclosure  may  be  made  to  a 
Congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
fit>m  the  Congressional  office  made  at 
the  reouest  of  that  individual.* 

Disclosure  may  be  made  of  borrowera' 
names,  and  addresses  to  business  firms 
in  a  trade  area  that  buy  chattel  or  crops 
or  sell  them  for  commission  in  order 
that  FmHA  may  benefit  fit)m  the 
purchaser  notification  provisions  of 
Section  1324  of  the  Food  Security  Act 
of  1985  (7  U.S.C.  163(e)). 

Disclosure  may  be  made  to  a  tribe, 
tribemember,  or  the  Indian  Housing 
Authority  when  FmHA  determines  sudi 
referral  is  appropriate  to  encourage 
selected  borrowera  to  transfer  or  assign 
their  loan  to  prevent  liquidation  as 
required  by  the  Cranston-Gonzalez 
National  Affordable  Housing  Act. 

Referral  to  a  collection  or  servicing 
contractor,  or  a  local.  State,  or  Federal 
agency,  when  FmHA  determines  such 
referral  is  appropriate  for  servicing  or 
collecting  the  borrower's  account  or  as 
provided  for  in  contracts  with  servicing 
or  collection  agencies.* 

Referral  to  a  court,  magistrate,  or 
administrative  tribunal,  or  to  opposing 
counsel  in  a  proceeding  before  any  of 
the  above,  of  any  record  within  the 
system  which  constitutes  evidence  in 
that  proceeding,  or  which  is  sought  in 
the  course  of  the  discovery,  to  the  extent 
that  the  information  disclosed  is 
relevant  and  necessary  to  the 
proceeding.* 

Referral  of  commercial  credit 
information,  which  is  filed  in  a  system 
of  records,  to  a  commercial  credit 
reporting  agency  for  it  to  make  the 
information  publicly  available. 

Referral  to  financial  consultants, 
advisors,  or  underwriters,  when  FmHA 
determines  such  referral  is  appropriate 
for  developing  packaging  and  marketing 
strategies  involving  the  sale  of  FmHA 
loan  assets  as  required  by  the  Omnibus 
Budget  Reconciliation  Act  of  1986,  Pub. 
L.  99-509. 

Referral  to  financial  consultants, 
advisors,  lending  institutions, 
packagers,  agents,  and  private  or 
commercial  credit  sources,  when  FmHA 
determines  such  referral  is  appropriate 
to  encourage  contacting  selected 
borrowers  to  facilitate  the  refinancing  of 


'The  CTvdil  rapoit*  and  penooal  lefwencw  from 
credit  agaociat.  landan.  and  individual*  may  b« 
diKlaaad  und«r  the  canditloM  of  tba  six  aataritkad 
roulina  ium  only. 


**  These  rvferrals  are  made  to  detennins  if  the 
information  the  boirower  has  provided  is  accurate. 
evaluate  the  applicant's  credit  history,  and  allow 
the  FmllA  to  detarmina  if  the  applicant's  income 
is  sufficient  to  repay  the  loan  in  accordance  «yith 
the  loan  agreement  In  addition,  the  FmHA  must 
establish  the  applicant's  income  and  inaMUty  lo 
obtain  credit  aUewhan  to  detannine  eligiliUity  lot 
cradU  and  other  banafit*  such  as  liilaraM  oadit 


their  FmHA  indebtedness  as  required  by 
Title  Y  of  the  Housing  Act  of  1949,  as 
amended. 

Reforral  of  legally  enforceable  debts  to 
the  Department  of  the  Treasxiry,  Internal 
Revenue  Service  (IRS),  to  be  o^iet 
against  any  tax  refund  that  may  become 
due  the  debtor  for  the  tax  year  in  which 
the  referral  is  made,  in  accordance  with 
the  IRS  regulations  at  26  CFR  301.6402- 
6T,  Offset  of  Past  Due  Legally 
Enforceable  E>ebt  Against  Overpayment, 
and  under  the  authority  contained  in  31 
U.S.C.  3720A. 

Referral  of  information  regarding 
indebtedness  to  the  Defense  Manpower 
Data  Center,  Department  of  Defense,  and 
the  United  States  Postal  Service  for  the 
purpose  of  conducting  computer 
matching  programs  to  identify  and 
locate  individuals  receiving  Federal 
salary  as  benefit  payments  and  who  are 
delinquent  in  their  repayment  of  debts 
owed  to  the  U.S.  Government  under 
certain  programs  administered  by  the 
FmHA  in  order  to  collect  debts  imder 
the  provisions  of  the  Debt  Collection 
Act  of  1982  (Pub.  L.  No.  97-365),  by 
voluntary  repayment,  administrative  or 
salary  offset  procediu«s,  or  by  collection 
agencies. 

Referral  to  lending  institutions,  when 
FmHA  determines  such  referral  is 
appropriate  for  allowing  potential 
commercial  creditors  to  determine  if 
they  would  consider  financing  a  loan 
guaranteed  by  the  FmHA. 

Referral  to  lending  institutions  to 
allow  the  servicing  of  FmHA  guaranteed 
loans,  when  FmHA  determines  that 
such  referral  is  appropriate. 

Referral  to  private  attorneys  under 
contract  with  either  FmHA  or  with  the 
Department  of  Justice  for  the  purpose  of 
foreclosure  and  possession  actions  and 
collection  of  past  due  accounts  in 
connection  with  FmHA  loans. 

Referral  to  the  Department  of  Justice 
for  the  purpose  of  litigation  arising 
under  statutes  administered  by  FmHA.* 

Referral  to  the  Department  of  Housing 
and  Urban  Development  (HUD)  as  a 
record  of  location  utilized  by  Federal 
agencies  for  an  automatic  credit 
prescreening  system. 

Refierral  to  the  Department  of  Labor, 
State  Wage  Information  Collection 
Agencies,  and  other  Federal,  State,  and 
local  agencies,  as  well  as  those 
responsible  for  verifying  information 
furnished  to  quahfy  for  Federal  benefits, 
to  conduct  wage  and  benefit  matching 
through  manual  and/or  automated 
means,  for  the  puirpose  of  determining 


'The  credit  reports  and  personal  reference*  from 
credit  agenciee,  lenders,  and  individu*!*  may  be 
disclosed  under  the  conditions  of  the  six  asterisked 
routioe  uses  only. 


compliance  with  Federal  regulations 
and  appropriate  servicing  actions 
against  those  not  entitled  to  program 
benefits,  including  possible  recovery  of 
improper  benefits. 

DtSCLOSURE  TO  CONSUMEH  REPOmtNQ 
AQENCIES: 

DISCLOSURES  PURSUAKT  TO  8  U.S.C.  882A(8Xt2): 

Disclosures  may  be  made  firom  this 
system  to  consumer  reporting  agencies 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C.  168la(fl)  or  the  Federal 
Claims  Collection  Act  (31  U.S.C. 
3701(a)(3)). 

POUOCS  ANO  PRACTICES  FOR  STORMQ, 
RETRiEWNQ,  ACCCSMNQ,  RETAMHMl,  AND 
OtSPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAOE 

Records  are  maintained  in  file  folders 
at  the  County,  District,  State,  and 
National  Offices.  A  limited  subset  of 
personal,  financial,  and  characteristics 
data  required  for  effective  management 
of  the  programs  and  borrower 
repayment  status  is  maintained  on  disc 
or  magnetic  tape  at  the  Finance  Office. 
This  subset  of  data  may  be  accessed  by 
the  authorized  personnel  from  each 
office. 

RETRIEVABNJrV: 

Records  are  indexed  by  name, 
identification  number  and  type  of  loan 
or  grant  Data  may  be  retrieved  from  the 
paper  records  or  the  magnetic  tapes.  A 
limited  subset  of  data  is  available 
through  telecommunication  capability, 
ranging  from  telephones  to  intelligent 
terminals.  All  FmHA  offices  have  the 
telecommunications  capability  available 
to  access  this  subset  of  data. 

SAFEGUARDS: 

Records  are  kept  in  locked  offices  at 
the  County.  District.  State,  and  National 
Offices.  A  limited  subset  of  data  is  also 
maintained  in  a  tape  and  disc  library 
and  an  on-line  retrieval  system  at  the 
Finance  Office.  Access  is  restricted  to 
authorized  FmHA  personnel.  A  system 
of  operator  and  terminal  passwords  and 
code  numbers  is  used  to  restrict  access 
to  the  on-line  system.  Passwords  and 
code  numbers  are  changed  as  necessary. 

RETENnON  AND  disposal: 

Records  are  maintained  subject  to  the 
Federal  Records  Disposal  Act  of  1943 
(44  U.S.C.  366-380),  and  in  accordance 
with  FmHA's  disposal  schedules.  The 
County,  District,  State,  and  National 
offices  dispose  of  records  by  shredding, 
burning,  or  other  suitable  disposal 
methods  after  established  retention 
periods  have  been  fulfilled.  Finance 
Office  records  are  disposed  of  by 
overprinting.  (Destruction  methods 


never  may  compromise  the 
confidentiality  of  information  contained 
in  the  records.) 

AppUcations,  including  credit  reports 
and  persfuial  refiarences,  which  are 
rejected,  withdrawn,  or  otherwise 
terminated  are  kept  in  the  County, 
District,  or  State  Office  for  two  fiill  fiscal 
years  and  one  mcHith  aftw  the  «ad  of  the 
fiscal  year  in  which  the  application  was 
rejected,  withdrawn,  cancelled,  or 
expired.  If  final  action  was  taken  on  the 
application,  including  an  appeal, 
investigation,  or  Utigation,  the 
application  is  kept  for  one  full  fiscal 
year  after  the  end  of  the  fiscal  year  in 
which  final  action  was  taken. 

The  records,  including  credit  reports, 
of  borrowers  who  have  paid  or 
otherwise  satisfied  their  obligation  are 
retained  in  the  County,  District,  or  State 
Office  for  one  full  fiscal  year  after  the 
fiscal  year  in  which  the  loan  was  paid 
in  full.  Correspondence  records  at  the 
National  Office  which  concern 
borrowers  and  apphcants  are  retained 
for  three  full  fiscal  years  aftet  the  last 
year  in  which  there  was 
correspondence. 

SYSTEM  MAMAQER(S)  ANO  ADDRESS: 

The  County  Supervisor  at  the  County 
Office,  the  District  Director  at  the 
District  Office,  and  the  State  Director  at 
the  State  Office,  the  Director  of  the 
Finance  Office  at  the  Finance  Office, 
and  the  FmHA  Administrator  at  the 
National  Office. 

NGmnCATKM  PROCEDURE: 

Any  individual  may  request 
information  regarding  this  system  of 
records,  or  determine  whether  the 
system  contains  records  pertaining  to 
him  or  her,  from  the  appropriate  system 
manager.  If  the  specific  location  of  the 
record  is  not  known,  the  individual 
should  address  his  or  her  request  to: 

Administrator,  FmHA,  Attentim:  Freedom  of 
Information  Officer,  United  States 
Department  of  Agriculture,  14th  and 
Independence  Avenue  SW.,  Washington, 
DC  20250. 

A  request  for  information  pertaining 
to  an  individual  must  include:  A  name; 
an  address;  the  FmHA  office  where  the 
loan  CH'  grant  was  applied  for,  approved, 
and/or  denied;  the  type  of  FmHA 
program;  and  the  date  of  the  request  or 
approval. 

RECORD  ACCESS  PROCEDURES: 

Any  individual  may  obtain 
information  regarding  the  procedures 
for  gaining  access  to  a  record  in  the 
system  which  pertains  to  him  or  her  by 
submitting  a  written  request  to  one  of 
the  system  managers  referred  to  above. 
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C0NTEST1NQ  RECORD  PROCEDURCS: 

Same  as  record  access  procedures. 

RECORD  SOURCE  CATEOORCS: 

InfonnatioD  in  this  system  comes 
primarily  from  the  applicant,  borrower, 
grantee,  or  tenant.  Creidit  reports  and 
personal  references  come  primarily  from 
credit  agencies  and  creditors. 

EXEMFnONS  OJUMED  FOR  TME  SYSTEM: 

None. 

IFR  Doc.  93-1890  Filed  l-25-«3;  8:45  am) 
wujNQ  CODE  Mie-er 


Agricultural  Marketing  Service 
PockM  No.  TB-93-03] 

Buriey  Totwcco  Adviaory  Committee; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  app.) 
announcement  is  made  of  the  following 
committee  meeting: 

Name:  Buriey  Tobacco  Advisory 
Committee. 

Date:  February  11, 1993. 

Time:  10  a.m. 

Place:  Campbell  House  Inn,  North  Colonial 
Hall,  1375  Harrodsburg  Road,  Lexington. 
Kentucky  40405. 

Purpose:  Elect  new  officers,  review  the  past 
marketing  season,  consider  changes  to  the 
policies  and  procedures,  review  regulations 
pursuant  to  the  Tobacco  Inspection  Act,  7 
U.S.C.  511  ef  seq..  and  other  related  issues. 

The  meeting  is  open  to  the  public.  Persons, 
other  than  members,  who  wish  to  address  the 
Committee  at  the  meeting  should  contact  the 
Director.  Tobacco  Division.  AMS.  U.S. 
Department  of  Agriculture,  Room  502  Annex 
Building.  P.O.  Box  96458,  Washington,  DC 
20090-6456,  (202)  205-0567.  prior  to  the 
meeting.  Written  statements  may  be 
submitted  to  the  Committee  befbre.  at.  or 
alter  the  meeting. 

Dated:  January  19. 1993. 
Ksniwth  C  Clayton, 
Acting  Administrator. 
IFR  Doc.  93-1892  Filed  1-25-93;  8:45  am) 

miXJHG  COOE  M1IK»-M 


Foreat  Service 

Mt.  Baldy  Village  Land  Exchange; 
Intent  To  Prepare  an  Environmental 
Impact  Statement 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  Environmental  Impact 
Statement  for  a  Land  for  Land  Exchange 
in  the  Mt.  Baldy  Village  and  San 
Antonio  Canyon  area.  This  is  in 
response  to  the  Mt.  Baldy  Homeowners 


Associations  proposal  to  acquire 
National  Forest  System  lands  within  Mt. 
Baldy  Village.  Mt  Baldy  Village  is 
located  on  the  Mt.  Baldy  Ranger  District, 
on  the  Angeles  National  Forest,  in  the 
Counties  of  Los  Angeles  and  San 
Bernardino,  Cahfomia.  The  agency 
invites  written  comments  and 
suggestions  on  the  scope  of  the  analysis. 
In  addition,  the  agency  gives  notice  of 
the  full  environmental  analysis  and 
decisionmaking  process  that  will  occur 
on  the  proposal  so  that  interested  and 
affected  people  are  aware  of  how  they 
may  participate  and  contribute  to  the 
final  decision. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by 
March  22, 1993. 

ADDRESSES:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  to  Susan  Swinson,  Deputy 
Forest  Supervisor,  Angeles  National 
Forest,  701  N.  Santa  Anita  Avenue. 
Arcadia.  CA  91006-2799. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
action  and  Environmental  Impact 
Statement  to  Ms.  Swinson  at  the  above 
address  or  phone  (818)  574-5220. 
SUPPt^MENTARY  INFORMATION:  The 
Angeles  National  Forest  Land  and 
Resoim»s  Management  Plan,  Final 
Environmental  Impact  Statement  and 
Record  of  Decision  have  been  issued. 
These  documents  permit,  under  certain 
conditions,  the  exchange  of  National 
Forest  System  lands. 

In  preparing  the  Environmental 
Impact  Statement,  the  Forest  Service 
will  identify  and  consider  a  range  of 
alternatives.  One  of  these  alternatives 
will  be  a  no  exchange  alternative. 

The  Regional  Lands  Director.  Region 
5,  Pacific  Southwest  Region,  San 
Francisco,  California,  is  the  responsible 
official. 

Public  Participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  first  point  is  during  the 
scoping  process  (40  CFR  1501.7).  The 
Forest  will  be  seeking  information, 
comments  and  assistance  from  Federal, 
State  and  local  agencies,  the  proponent 
and  other  individuals  or  organizations 
who  may  be  interested  in  or  affected  by 
the  proposed  action.  This  input  will  be 
used  in  preparation  of  the  Draft 
Environmental  Impact  Statement  (DEIS). 
The  scoping  process  includes: 

1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Ehminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Exploring  additional  alternatives. 


5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (ie.,  direct,  indirect  and 
cumulative  effects  and  connected 
actions). 

6.  Determining  potential  cooperating 
agencies  and  task  agreements. 
The  Forest  Service  will  hold  the 

following  public  scoping  meetings: 
February  11, 1993,  2-6  pm  at  the 

Clendora  Library,  140  S.  Glendora 

Ave.  Glendora,  CA. 
February  12, 1993,  2-8  pm  and  February 

20, 1993, 10  am-5  pm  at  the  Mt. 

Baldy  School  House  Forest  Service 

facility,  on  Mt.  Baldy  Road,  Mt.  Baldy 

ViUage.  CA. 

The  comment  period  on  the  DEIS  will 
be  45  days  frt>m  the  date  the 
Environmental  Protection  Agency 
pubUshes  the  notice  of  availabiUty  in 
the  Federal  Register.  The  DEIS  is 
expected  to  be  available  for  public 
review  by  June,  1993.  The  Forest 
Service  believes,  at  this  early  stage,  it  is 
important  to  give  reviewers  notice  of 
several  coiul  rulings  related  to  public 
participation  in  the  environmental 
review  process.  First,  reviewers  of  draft 
environmental  impact  statements  roust 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions. 

Vermont  Yankee,  Nuclear  Power 
Corp.  V.  NRDC.  435  U.S.  519,  553 
(1978).  Also,  environmental  objections 
that  could  be  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  City  of  Angoon 
v.  Hodel  803  F.2d  1016,  1022  (9th  OR. 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
Harris.  490  F.  Supp.  1334, 1338  (E.D. 
WIS.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45  day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 


altemativM  facmukted  and  ditcimed  in 
the  stcteoMnt  Reviewws  may  wiA  to 
reiar  to  the  Council  oo  Enviranmentd 
Quality  Regulaticma  for  impIenMntiog 
the  procedural  provisions  of  the 
National  Envinxunental  Policy  Act  at  40 
CFR 1S03^  in  addieasing  theae  p^nts. 

Dated:  January  13. 1993. 
Mkfaael  J.  Kogen, 
Forest  Supervisor. 

(FR  Doc  93-1613  Fikd  1-2S-93;  8:45  am] 
BHIMQ  COM  MM^t-M 


Exemption  of  Decision  for  Marks  Crtek 
Salvage  Sale  From  Appeal,  Ochoco 
National  Foraat,  OR 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  to  exempt  decisions  fixim 
administrative  appeal. 

SUMIMRY:  This  is  a  notification  that  the 
decision  to  implement  the  Mariu  Creek 
Salvage  Sale  on  the  Big  Summit  Ranger 
District  of  the  Ochoco  National  Forest  is 
exempted  firom  appeal.  This  is  in 
conformance  with  provisicMis  of  36  CFR 
217.4(a)(ll)  as  published  in  the  Fedaral 
Register  on  January  23, 1989  (54  FR 
3342). 

EFFECTIVE  DATE:  Janiiary  26, 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Thomas  A.  Schmidt,  Forest  Supervisor, 
Ochoco  National  Fewest.  P.O.  Box  490. 
Prineville,  Oregon  97754;  or  Bruce 
Wilson,  District  Ranger,  Big  Summit 
Ranger  Ehstrict.  Ochoco  National  Forest. 
Prineville.  Oregon  97754,  Phone  (503) 
447-9641. 

8UPPl£MENTARY  K^ORMATKM:  During  the 
last  decade  the  defoliation  and  mortality 
cauaed  by  the  western  spruce  budworm 
and  associated  pests  of  Douglas-fir  and 
white  fir  stands  of  the  Ochoco  Naticxial 
Forest  has  become  epidemic  and  forest' 
wide.  In  some  stands  the  mortality  was 
nearly  total,  and  no  stand  with  fir  was 
left  unaffected.  One  of  the  hardest  hit 
areas  is  in  and  around  the  Mariu  Creek 
Planning  Area  on  the  Big  Summit 
Ranger  District. 

In  the  Marks  Creek  Planning  Area  the 
outbreak  of  the  westwn  spruce 
budwonn  occurred  in  1983,  and  spread 
throughout  the  area  by  1985.  The 
infestation  increased  in  severity  with 
each  year.  Though  some  death  was 
alwajTS  associated  with  the  outlveak, 
widespread  mortahty  has  occurred  only 
during  the  last  three  years,  1990-1992, 
taking  as  much  as  80  percent  the 
Douglas-fir  and  white  fir  %vithin  some 
stands. 

Reoognizing  the  infestation  had  not 
run  its  anticipated  course,  and  that 
unexpectedly  hi^  mortality  would 
occur,  the  tree  was  examined  to 


detennine  an  appropriate  course  of 
acticHi.  An  environmenta)  analysis  was 
completed  in  December  1992,  and 
discloses  efiiacts  of  aherrkatives  to 
rehabilitate  the  resources  within  the 
project  area. 

An  interdiadplinary  team  (IDT) 
identified  the  following  needs:  To 
balance  market  and  ncn-markst  outputs; 
improve  forest  health;  reduce  fuels 
loading  and  risk  of  catastrophic  fire;  and 
improve  riparian  and  stream  conditions. 
The  proposed  project  is  timber  harvest 
with  the  related  activities  of 
reforestaticMi,  road  construction  and 
reconstruction,  and  fuel  treatment. 
Mitigation  measures  include  log  and 
boulder  placement  and  riparian 
plantings  in  three  miles  of  creeks,  road 
closures,  soil  tilling,  and  water  and 
spring  development 

The  IDT  began  scoping  in  February 
1992,  with  a  scoping  letter  mailed  to 
individuals,  groups,  and  other  Federal 
agencies.  Scoping  continued  throughout 
the  process  via  open  house  meetings, 
newsletters,  tours,  coordination 
meetings  with  other  agencies,  and 
written  and  vwbal  communications. 

From  the  meetings,  press  releases,  and 
contacts  with  individuals  and  State  and 
other  Federal  agencies,  the  following 
seven  issues  were  identified: 

1.  Potential  effects  of  timber  harvest, 
road  management,  and  insects  on  the 
quality  and  qiuntity  of  wildlife  habitat 
and  biodivOTsity. 

2.  Potential  effects  of  timber  harvest 
and  connected  actions  on  water  quality, 
riparian,  and  fisheries  habitat 

3.  Effects  of  the  current  insect 
outbreak  and  associated  tree  mortality 
on  the  abiUty  of  the  forest  to  meet 
management  objectives  identified  for 
the  area. 

4.  Potential  timber  harvest  effects  of 
adding  slash  to  already  heavy  fuel 
loadings  from  mortality  and  of 
increasing  the  risk  of  catastrophic  fire. 

5.  Potential  efiiects,  from  bcui  timber 
harvest  and  connected  actions,  to 
recreation  opportunities  and  the  hnst 
scenery  viewed  fit>m  U.S.  Higbway  26 
and  camping  areas. 

6.  There  is  potential  for  below  cost 
timber  sales  due  to  the  deed  trees  losing 
value  and  volume  from  decay  and 
checking,  low  vahie  species,  and  small 
size  material. 

7.  Potential  effects  of  harvesting  and 
road  construction  on  sensitive  plant 
species  and  levels  of  noxious  ¥raeds 
populations. 

The  IDT  developed  three  alternatives 
to  analyze,  including  the  No-Action 
Alternative.  The  effiscts  of  these 
alternatives  are  disclosed  in  the  Maiks 
Cieek  Planning  Area  environmental 
assessment  which  was  prepared  for  the 


proposaL  Altemative  3  would  harrast 
about  1509  aciee  of  area:  1012  aaas  of 
sheherwood  and  seed  tree  cut  and  497 
acres  of  partial  cut.  Ahemative  3  would 
harvest  about  4.5  million  board  feet: 
Appraximataly  30  percent  of  Douglas- 
fir;  65  percent  of  wnite  fir.  and  5  peroeitt 
of  ponderosa  pine  and  westran  larch. 
Approximately  2.2  miles  of  roads  would 
be  constructed  and  1.6  miles  of  roads 
reconstructed.  This  alternative  is  the 
most  efiactive  in  meeting  the  purpose 
and  need  and  responding  to  the  issues.  * 

The  Marks  Cre^  Salvage  Sale  and 
accompanving  work  is  designed  to 
accomplish  the  fwest  health  objectives 
as  quickly  as  possible  and  mini  mi  m  the 
amoimt  of  salvage  volume  lost  To 
expedite  Marks  Creek  Salvage  Sale  and 
the  accompanying  work,  this  project  is 
exempted  from  appeal  (36  CFR  part 
217).  Under  this  Regulation,  the 
following  is  exempt  from  appeal: 

Decisions  related  to  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
forest  retources  resulting  from  natunl 
disasters  or  other  natural  phenomena,  such 
as  wildfires  *  *  *  when  the  Regional 
Forester  •  *  •  detamiinaa  and  gives  notice 
in  the  Fedaral  Register  that  good  cause  exists 
to  exempt  such  decisions  from  review  under 
this  part. 

After  publication  of  notice  in  the 
Federal  Register,  the  Decision  Notice 
far  the  Marks  Creek  Salvage  Sale  may  be 
signed  by  the  Forest  Supervisor. 
Therefore,  this  project  will  not  be 
subject  to  review  imder  36  CFR  part 
217. 

Dated:  January  14, 1993. 
Nancy  GraybMl, 
Deputy  Fegtonal  Forester. 
[FR  Doc.  93-1851  Filed  1-2S-93;  1:45  am] 
BiujNa  oooe  a«ia-tMi 


Exemption  of  OecWon  for  DIsck  OHve 
Salvage  Sale  From  Appeal,  UmalBIa 
Natlonef  Foreat,  OR 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  to  exempt  decisioos  from 
administrative  appeal. 

SUMMARY:  This  is  a  notification  that  the 
decision  to  implement  the  Black  Olive 
Salvage  Sale,  located  on  the  North  Fork 
John  Day  Ranger  District.  Umatilla 
National  Forest,  is  exempted  from 
appeal.  This  is  in  conformance  with 
provisions  of  36  CFR  part  217.4(a)(ll)  as 
published  in  the  Fedaral  Register  on 
January  23, 1989  (54  3342). 
EFFECTIVE  DATE:  January  26, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Smith-Dixon,  District  Ranger. 
North  Fork  )ciin  Day  Ranger  District; 
P.O.  Box  158;  Ukiah,  Oregon  97880, 
Phooe  (503)  427-3231. 
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SUPPLEMENTARY  MFORMA-nON:  In  1986  a 
large  %vildfire  burned  approximately 
3.200  acres  in  the  Black  Olive  Planning 
Area.  In  1989  the  Rusty  Salvage  Timber 
Sale  harvested  approximately  550  acres 
of  fire-damaged  trees.  In  the  Summer  of 

1991,  a  district  interdisciplinary  team 
(IDT)  surveyed  much  of  the  remaining 
bum  to  assess  what  could  be  salvaged 
and  the  effects  on  wildlife,  raparian,  and 
in-stream  habitat. 

The  IDT  identified  the  need  to  salvage 
d6ad  trees  while  they  were  still 
merchantable  and  the  desirability  to 
complete  the  salvage  quickly  so  that 
establishment  of  new  forest  stands 
could  take  place  promptly. 

The  analysis  of  the  proposed  action 
for  the  Black  Olive  area  began  in  early 

1992.  Scoping  included  individuals. 
groups.  State  and  other  federal  agencies, 
and  the  Confederated  Tribes  of  the 
Umatilla  Indian  Reservation. 

The  proposed  action  will  salvage 
harvest  900,000  board  feet  on 
approximately  110  acres.  Only  dead 
trees  will  be  harvested.  No  road 
construction  or  reconstruction  will  be* 
required.  The  han'est  method  would  be 
ground  based.  Reforestation  with  serial 
species  will  occur  where  post  harvest 
surveys  indicate  that  natural 
regeneration  will  not  be  adequate.  All 
main  skid  trails  and  landings  will  be 
subsoiled  to  relieve  soil  compaction  and 
grass  seeded  to  minimize  sedimentation. 

This  action  fits  within  category  4  of 
section  31.2  of  Forest  Service  Handbook 
1509.15.  Therefore,  this  action  may  be 
categorically  excluded  from 
documentation  in  an  environmental 
impact  statement  or  an  environmental 
assessment. 

Biological  evaluations  have  been 
completed  for  all  plant,  wildlife,  and 
fish  Proposed,  Endangered,  Threatened 
and  Sensitive  (PETS)  species  within  the 
project  area.  There  will  be  no  effect  on 
any  PETS  species  or  the  critical  habitat. 
Cultural  resource  surveys  indicate  that 
this  project  will  have  no  effect  on  native 
American  religious  sites,  archeological 
sites,  or  historic  properties  or  areas. 

The  Black  Olive  Salvage  Sale  and 
accompanying  work  are  designed  to 
accomplish  the  objectives  as  quickly  as 
possible  and  minimize  the  amount  of 
salvage  volume  lost  and  resource 
damage.  To  expedite  this  salvage  sale 
and  the  accompanying  work,  this 
project  is  exempted  from  appeal  (36 
CFR  part  217).  Under  this  Regulation, 
the  following  are  exempt  from  appeal: 

Decisions  related  to  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
forest  resources  resulting  from  natural 
disasters  or  other  natiuul  phenomena,  such 
as  wiidflras  *  *  *  when  the  Regional 
Forester  •  •  •  determines  and  gives  notice 


In  the  Fedaral  Kagiitar  that  good  cause  exists 
to  exempt  such  decisions  from  review  under 
this  part 

After  publication  of  this  notice  in  the 
Federal  Register,  -this  Decision  Memo 
for  the  Bladt.  Ohve  Salvage  Sale  may  be 
signed  by  the  North  Fork  John  Day 
District  Ranger.  Therefore,  this  project 
will  not  be  subject  to  review  under  36 
CFR  part  217. 

Dated:  January  14, 1993. 
Nancy  Graybeal. 
Deputy  Regional  Forester. 
(FR  Doc.  93-1848  Filed  1-2S-93;  8:45  am) 
MUMO  COOE  MI0-1MI 


Forett  Service 

Exemption  of  Decision  For  Touchet 
Salvage  Tlmt>er  Sale  From  Appeal, 
Umatilla  National  Foreat,  OR 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  to  exempt  decisions  from 
administrative  appeal. 

SUMMARY:  This  is  a  notification  that  the 
decision  to  implement  the  Touchet 
Salvage  Timber  Sale,  located  on  the 
Walla  Walla  Ranger  District,  Umatilla 
National  Forest,  is  exempted  from 
appeal.  This  is  in  conformance  with 
provisions  of  36  CFR  217.4(a)(ll)  as 
published  in  the  Federal  Register  on 
January  23. 1989  (54  FR  3342). 
EFFECTIVE  DATE:  January  26, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Reilly,  District  Ranger,  Walla  Walla 
Ranger  District,  1415  West  Rose  Street; 
Walla  Walla,  Washington  99362,  Phone 
(509) 522-6290. 

SUPPLEMENTARY  INFORMATION:  From  early 
1991  to  the  present,  there  has  been  a 
need  to  remove  insect-infested,  diseased 
and  wind-damaged  trees  along  the 
heavily  travelled  roads  on  the  Umatilla 
National  Forest.  Much  of  the  heaviest 
damage  has  been  on  the  Walla  Walla 
Ranger  District.  The  decline  in  Forest 
Health  has  dramatically  increased  in  the 
Touchet  Salvage  area  in  the  last  two 
years.  In  the  Fall  of  1990.  a  district 
interdisciplinary  team  (IDT)  surveyed 
much  of  salvage  area  to  assess  the 
damage  to  the  resources  that  had 
occurred.  Ttie  wind-damage  includes: 
Windthrow;  mortality  in  diseased 
stands  of  Englemann  spruce,  subalpine 
fir,  and  white  fir;  and  mortahty  in 
spruce  beetle  and  western  spruce 
budworm  infested  stands  of  Englemann 
spruce,  subalpine  fir,  white  fir,  and 
Douglas  fir.  Other  resource  areas 
identified  were:  Loss  of  riparian  and  in- 
stream  habitat;  increased  risk  to  public 
safety:  and  increased  risk  of  catastrophic 
fire. 


The  IDT  has  identified  the  need  to 
salvage  the  diseased,  wind-damaged, 
and  insect-killed  trees  in  as  short  a  time 
as  possible  while  the  logs  are  still 
merchantable.  Rapid  deterioration  of 
diseased,  wind-damage,  and  insect- 
infested  trees,  especially  those  of  the 
smaller  diameter,  will  quickly  reduce 
their  merchantable  and  economic  value. 
The  IDT  also  identified  the  need  and 
desirability  to  complete  the  logging 
quickly  so  that  establishment  of  new 
forest  stands,  and  other  restoration 
measures  can  take  place  promptly. 

An  environmental  analysis  of  these 
actions  for  the  Touchet  area  began  in 
February  1991.  Alter  public  meetings 
and  contracts  with  individuals,  groups. 
State,  and  other  federal  agencies,  the 
following  major  issues  were  identified: 
Stand  health;  pubUc  safety;  soil 
resources;  snag  habitat;  long-term  site 
productivity;  and  riparian 
rehabilitation. 

The  proposed  action  will  salvage 
harvest  approximately  130  acres  of 
diseased,  wind-damaged,  and  insect-   . 
damaged  stands.  Stands  selected  for 
harvest  exhibited  high  to  extreme  levels 
of  damage  from  disease,  the  wind  and 
mortality  by  spruce  beetle  and  western 
spruce  budworm.  Within  the  stands, 
only  dead  and  down  or  dying  host 
species  (Englemann  spruce,  subalpine 
fir,  Douglas-fir,  and  white  fir)  will  be 
selected  for  harvest.  The  proposed 
action  would  produce  about  165,000 
board  feet  of  timber.  No  road 
construction  or  reconstruction  is 
planned.  Logging  systems  will  include 
skyline  yardins  on  130  acres. 

This  action  nts  within  category  4, 
(salvage  less  than  1  million  board  feet 
and  assures  regeneration)  of  section  31.2 
of  Forest  Ser\'ice  Handbook  1909.15. 
Therefore,  this  action  may  be 
categorically  excluded  from 
documentation  in  an  environmental 
impact  statement  or  an  environmental 
assessment. 

Biological  evaluations  have  been 
completed  for  all  plant,  wildlife,  and 
fish.  Proposed  Endangered,  Threatened 
and  Sensitive  species  habitat  within  the 
project  area  is  present.  The  biological 
evaluations  concluded  that  this  project 
would  not  contribute  to  the  loss  of 
viability  of  the  species  or  cause  the 
species  to  move  toward  federal  listing. 
All  biological  evaluations  indicated  that 
projects  could  proceed  as  planned. 

Ine  Touchet  Salvage  Timber  Sale  and 
accompanying  work  are  designed  to 
accomplish  the  objectives  as  quickly  as 
possible  and  minimize  the  amount  of 
salvage  volume  lost.  To  expedite  this 
salvage  sale  and  the  accompanying 
work,  this  project  is  exempted  from 
appeal  (36  CFR  part  217).  Under  this 
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Regulation,  the  following  are  exempt 
from  appeal: 

Decisions  related  to  rehabilitation  of 
National  Forest  System  lands  and  recovary  of 
forest  resources  resulting  from  natural 
disasters  or  other  natural  phenomena,  such 
as  wildfires  *  *  *  when  the  Regional 
Forester  *  *  *  determines  and  gives  notice 
in  the  Fedaral  Regiatar  that  good  cause  exists 
to  exempt  such  decisions  from  review  under 
this  part. 

After  publication  of  this  notice  in  the 
Federal  Register,  the  Decision  Memo  for 
the  Touchet  Salvage  Timber  Sale  may  be 
signed  by  the  Forest  Supervisor. 
Therefore,  this  project  will  not  be 
subject  to  review  under  36  CFR  part 
217. 

Dated:  January  14, 1993. 
Nancy  Graybeal, 
Deputy  Regional  Forester. 
[FR  Doc.  93-1849  Filed  1-25-93;  8:45  am] 
SiUma  CODE  3410-11-M 


Exemption  of  Decision  For  NInemiie 
Salvage  Timber  Sale  From  Appeal, 
Umatilla  National  Forest,  OR 

AGENCY:  Forest  Service.  USDA. 
ACnON:  Notice  to  exempt  decisions  from 
administrative  appeal. 

SUMMARY:  This  is  a  notification  that  the 
decision  to  implement  the  Ninemile 
Salvage  Timber  Sale,  located  on  the 
Walla  Walla  Ranger  District,  Umatilla 
National  Forest,  is  exempted  from 
appeal.  This  is  in  conformance  with 
provisions  of  36  CFR  217.4(a)(ll)  as 
published  in  the  Federal  Register  on 
January  23. 1989  (54  FR  3342). 
EFFECTIVE  DATE:  January  26, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tom  Reilly.  District  Ranger,  Walla  Walla 
Ranger  District;  1415  West  Rose  Street; 
Walla  Walla.  Washington  99362,  Phone 
(509) 522-6290. 

SUPPLEMENTARY  INFORMATION:  From 
January  1990  to  the  present,  several 
catastrophic  windstorms  have  damaged 
major  forested  portions  of  the  Umatilla 
National  Forest.  Much  of  the  heaviest 
damage  has  been  on  the  Walla  Walla 
Ranger  District.  The  amount  of  wind- 
damage  has  dramatically  increased  in 
the  Ninemile  Salvage  Area  in  the  last 
two  years.  In  the  Fall  of  1991,  a  district 
interdisciplinary  team  (IDT)  surveyed 
much  of  he  wind-damaged  area  to  assess 
the  damage  to  the  resources.  The  wind 
damage  included:  Windthrow;  mortality 
in  diseased  stands  of  Engelmann  spruce, 
subalpine  fir.  and  white  fir;  and 
mortality  in  spruce  beetle  infested 
stands  of  Engelmann  spruce  and 
subalpine  fir.  Other  resources  areas 
identified  were  loss  of  riparian  and 


instream  habitat  and  increased  risk  of 
catastrophic  fire. 

The  IDT  has  identified  the  need  to 
salvage  the  wind-damaged  and  insect- 
killed  trees  in  as  short  a  time  as  possible 
while  the  logs  are  still  merchantable. 
Rapid  deterioration  of  wind-damaged 
and  insect-infested  trees,  especially 
those  of  the  smaller  diameter,  will 
quickly  reduce  their  merchantable  and 
economic  value.  The  IDT  also  identified 
the  need  and  desirabiUty  to  complete 
the  logging  qiiickly  so  that 
establishment  of  new  forest  stands  and 
other  restoration  measures  can  take 
place  promptly. 

An  environmental  analysis  of  these 
actions  for  the  Ninemile  area  began  in 
December  1991.  After  public  meetings 
and  contacts  with  individuals,  groups. 
State  and  other  Federal  agencies,  the 
following  major  issues  were  identified: 
Stand  health;  timber  salvage;  snag 
habitat:  long-term  site  productivity;  and 
riparian  rehabilitation. 

The  proposed  action  will  salvage 
harvest  approximately  120  acres  of 
wind-damaged  and  insect-damaged 
stands.  Stands  selected  for  harvest 
exhibited  high  to  extreme  levels  of 
damage  from  the  wind  and  mortality  by 
spruce  beetle.  Within  the  stands,  only 
dead  and  down  or  dying  host  species 
(Engelmann  spruce,  subalpine  fir  and 
white  fir)  will  be  selected  for  harvest. 
The  proposed  action  would  produce 
about  800  thousand  board  feet  of  timber. 
No  road  construction  or  reconstruction 
is  planned.  Logging  system  will  include 
tractor  yarding  on  120  acres. 
Reforestation  with  serai  species  will 
occur  on  10  acres. 

This  action  fits  within  category  4 
(salvage  less  than  1  million  board  feet 
and  assures  regeneration)  of  section  31.2 
of  Forest  Service  Handbook  1909.15. 
Therefore,  this  action  may  be 
categorically  excluded  fit>m 
documentation  in  an  environmental 
impact  statement  or  an  environmental 
assessment. 

Biological  evaluations  have  been 
completed  for  all  plant,  wildlife,  and 
fish.  Proposed  Endangered,  Threatened 
and  Sensitive  species  habitat  within  the 
project  area  is  present.  The  biological 
evaluations  concluded  that  this  project 
would  not  contribute  to  the  loss  of 
viability  of  the  species  or  cause  the 
species  to  move  toward  federal  listing. 
All  biological  evaluations  indicated  that 
this  project  could  proceed  as  planned. 

The  Ninemile  Salvage  Timber  Sale 
and  accompanying  work  are  designed  to 
accomplish  the  objectives  as  quickly  as 
possible  and  minimize  the  amount  of 
salvage  volume  lost.  To  expedite  this 
salvage  sale  and  the  accompanying 
work,  this  project  is  exempted  from 


appeal  (36  CFR  part  217).  Under  this 
Riagulation,  the  following  are  exempt 
from  appeal: 

Decisions  related  to  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
forest  resources  resulting  from  natural 
disasters  or  other  natural  phenomena,  such 
as  wildfires  *  *  *  when  the  Regional 
Forester  •  •  •  detennines  and  gives  notice 
in  the  Federal  Registar  that  good  cause  exists 
to  exempt  such  decisions  from  review  under 
this  part 

After  publication  of  this  notice  in  the 
Federal  Register,  the  Decision  Memo  for 
the  Ninemile  Salvage  Timber  Sale  may 
be  signed  by  the  Forest  Supervisor. 
Therefore,  this  project  will  not  be 
subject  to  review  under  36  CFR  part 
217. 

Dated:  January  14, 1993. 
Nancy  Grayfaeal, 
Deputy  Regional  Forester. 
[FR  Doc.  93-1850  Filed  1-25-43;  8:45  am] 
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Santiam  Pass  Demo  Project, 
Willemette  National  Forest,  Unn 
County,  OR 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to  harvest 
trees,  regenerate  stands,  construct  roads, 
and  use  prescribed  fire  in  Santiam  Pass. 
The  need  for  the  demonstration  project 
is  to  change  forest  stand  structure  and 
composition  to  address  forest  health 
problems  in  Santiam  Pass.  Three  of  the 
four  proposed  units  would  be  in 
Roadless  Areas.  Project  is  proposed  for 
fiscal  year  1993.  The  Willamette 
National  Forest  invites  written 
comments  on  the  scope  of  the  analysis. 
The  agency  will  give  full  notice  of  the 
full  environmental  analysis  and 
decision  making  process  for  the 
proposal  so  interested  and  affected 
people  may  participate  and  contribute 
to  the  final  decision. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  February  15, 1993. 
ADDRESSES:  Send  written  comments  to 
Joe  Zook,  District  Planner,  McKenzie 
Ranger  District,  McKenzie  Bridge, 
Oregon  97413. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joe  Zook,  District  Planner,  McKenzie 
Ranger  District,  McKenzie  Bridge, 
Oregon  97413,  Phone  (503)  822-3381. 
SUPPLEMENTARY  MFORMATXm:  The 
USDA,  Forest  Service  proposal 
includes:  the  harvest  of  trees  through 
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commeicial  thinning,  understory 
removal,  and  regeneration  harvMt  on 
about  257  acres,  for  an  estimated 
volume  of  2.4  MMBF  (million  board 
feet):  to  construct  spur  roads  as 
necessary  to  access  units;  to  prescribe 
bum  some  imderstory  layers  in  selected 
stands  before  thinning;  to  regenerate 
new  stands  after  harvest;  and  to  educate 
the  pubUc  on  forest  health  options.  Of 
the  tour  proposed  units,  imit  2  would  be 
in  Mt.  Jefferson  South  Roadless  Area, 
and  units  3  and  4  would  be  in  Mt. 
Washington  West  Roadless  Area. 

Preliminary  issues  have  been 
identifled  and  include:  roadless  areas; 
forest  health,  long-term  oroductivity. 
and  biodiversity;  spotteo  owls; 
recreation  experience;  fire  hazard  and 
air  quaUty;  old  growth  and 
fragmentation;  socio-economic:  Pacific 
yew  trees;  threatened,  endangered,  and 
sensitive  species  (plants  and  animals); 
and  cultural  resources.  A  range  of 
alternatives  will  be  developed  including 
a  no  action  alternative. 

This  draft  EIS  will  tier  to  the  1990 
Final  EIS  for  the  Willamette  National 
Forest  Land  and  Resource  Management 
Plan  and  will  be  consistent  with  the 
Forest  Plan.  The  Forest  Service  is  the 
lead  agency. 

Initial  scoping  began  in  May  1992. 
Extensive  scoping  has  already  been 
done  on  the  project  proposal  through 
field  trips,  newsletters,  and  public 
meetings.  The  pubUc  is  invited  to  offer 
suggBstions  and  comments  in  writing. 

The  draft  EIS  is  expected  to  be 
completed  in  February  1993.  The 
comment  period  on  the  draft  EIS  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availabihty  in 
the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewei-s  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  ofAngoon  v.  Hodel,  803 
f.  2d  1016. 1022  (9th  Cir,  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 


substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement  (Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  QuaUty  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points). 

The  final  EIS  is  scheduled  to  be 
completed  in  May  1993.  In  the  final  EIS. 
the  Forest  Service  is  required  to  respond 
to  comments  and  responses  received 
during  the  comment  period  that  pertain 
to  the  environmental  consequences 
discussed  in  the  draft  EIS  and 
applicable  laws,  regulations,  and 
policies  considered  in  making  the 
decision  regarding  the  Santiam  Pass 
Demo  Project.  Dane)  L.  Kenops,  Forest 
Supervisor,  is  the  Responsible  Official. 
As  the  Responsible  Official,  he  will 
decide  whether  to  implement  the 
project.  The  Responsible  Official  will 
document  the  decision  and  reasons  for 
the  decision  in  the  Record  of  Decision. 
That  decision  will  be  subject  to  Forest 
Service  Appeal  Regulations  (36  CFR 
part  217). 

Dated:  January  1993. 
DarrsIL  Kesspa. 

Forest  Supervisor. 

|FR  Doc.  93-1820  Filed  1-2S-93: 8  45  am) 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  PubUc  Meeting 
of  the  AlatMma  Adviaory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Rules  and 
Regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  the  Alabama  Advisory 
Committee  to  the  U.S.  Commission  on 
Civil  Rights  will  meet  on  February  23, 
1993,  fit>m  7  p.m.  until  8:30  p.m.  at  the 
Sheraton  Riverfit)nt  Hotel,  200  Coosa 
Street,  Montgomery,  Alabama  36104. 
The  purpose  of  the  meeting  is  to  discuss 
follow  up  activities  to  the  report.  From 
the  Dream  of  the  Sixties  to  the  Vision  of 
the  Nineties — ^The  Case  For  An  Alabama 
Human  Relations  Commission. 


Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins.  Director  of  the 
Central  Regional  Division  (816)  426- 
5253.  (TTY  816—426-5009).  Hearing 
impaired  persons  who  will  attoid  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter,  should 
contact  the  Regional  Division  at  least 
five  (5)  working  days  before  the 
scheduled  date  of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  January  15, 1993. 
Carol-Lee  Hurley. 

Chief,  Reponal  Programs  Ck>ordination  Unit 
[PR  Doc.  93-1845  Filed  1-25-93,  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trada  Zonae  Board 
[Order  Na  S31] 

Expanalon  of  Foreign-Trade  Zone  17, 
Kansaa  City,  KS 

Piusuant  to  its  authority  under  the 
Foreign-Trade  Zones  (FTZ)  Act  of  June 
18, 1934,  as  amended  (19  U.S.C  81a- 
81u)  (the  Act),  and  the  FTZ  Board 
Regulations  (15  CFR  part  400).  the  FTZ 
Board  (the  Board)  adopts  the  following 
Resolution  and  Order: 

Whereas,  an  application  from  the 
Greater  Kansas  City  Foreign-Trade  Zone, 
Inc.,  grantee  of  Foreign-Trade  Zone  No. 
17,  Kansas  City,  Kansas  for  authority  to 
expand  its  general-purpose  zone  to 
include  a  site  in  Leavenworth,  Kansas, 
adjacent  to  the  Kansas  City  Customs 
port  of  entry,  was  filed  by  the  Board  on 
Novemlier  6, 1991,  and  notice  inviting 
public  comment  was  given  in  the 
Federal  Register  on  January  2, 1992 
(Docket  81-91.  57  FR  41); 

Whereas,  an  examinere  committee  has 
investigated  the  application  in 
accordance  with  the  Board's  regulations 
and  recommends  approval; 

Whereas,  the  expansion  is  necessary 
to  improve  and  expand  zone  services  in 
the  Kansas  City  area;  and 

Whereas,  the  Board  has  found  that  the 
requiremeuts  of  the  Act  and  the  Board's 
regulations  are  satisfied,  and  that 
approval  is  in  the  pubUc  interest; 

Now,  therefore,  the  Board  hereby 
orders: 

That  the  grantee  is  authorized  to 
expand  its  zone  in  accordance  with  the 
application  filed  on  November  6. 1991. 
subject  to  the  Act  and  the  Board's 
regulations  (as  revised.  56  FR  50790- 
50808. 10-8-91).  including  §  400.28. 


Signed  at  Washington,  DC,  this  15tb  day  of 
January,  1993. 
Alan  M.  Dimn, 

Assistant  Secretary  of  Commerce  for  Import 
Administration;  Oiairman,  Committee  of 
Alternates,  Foreign-Trade  Zones  Board. 

Attest 
Joha  J.  Da  Ponta,  Ir., 
Executive  Secretary. 

[FR  Doc.  93-1899  Filed  1-25-93;  6:45  am] 
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International  Trad*  Administration 
[A-201-802] 

Gray  Portland  Camant  and  Cllnkar 
From  Maxico;  Preliminary  Raaulta  of 
Antidumping  Duty  Administratlva 
Review 

AGENCY:  International  Trade 

Administration/Import  Administration. 

Department  of  Commerce. 

ACHON:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  The  Department  of  Commerce 
has  conducted  an  administrative  review 
of  the  antidumping  duty  order  on  gray 
Portland  cement  and  clinker  from 
Mexico.  The  review  covers  exports  of 
this  merchandise  to  the  United  States 
during  the  period  April  12, 1990, 
through  July  31, 1991.  Based  on  our 
review  of  these  exports,  we 
preliminarily  find  existence  of  dumping 
margins. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  January  26, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marina  McCelland  or  Melissa  Skinner, 
Office  of  Antidumping  Compliance, 
Impart  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  N.W.,  Washington, 
DC  20230;  telephone  (202)  482-4852. 

SUPPtEMENTARY  MFORMATION: 

Background 

The  final  determination  of  the 
investigation  in  this  case  was  published 
in  the  Federal  Register  on  July  18, 1990 
(55  FR  29244),  and  the  antidumping 
duty  order  was  published  on  August  29, 
1990  (55  FR  35371).  On  August  21, 
1991,  the  Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  a  notice  of  "Opportunity  to 
Request  Administrative  Review"  of  the 
antidumping  duty  order  on  gray 
Portland  cement  and  clinker  firom 
Mexico  (56  FR  41506). 

In  accordance  with  19  CFR 
353.22(a)(1),  the  Ad  Hoc  Committee  of 


AZ-NM-TX-FL  Producers  of  Gray 
Portland  Cement  and  the  National 
Cement  company  of  California  (the 
petitioner)  requested  an  administrative 
review  for  CEMEX,  S.A.  (CEMEX)  and 
Apasco  SA.  de  C.V.  (Apasco).  CEMEX 
also  requested  a  review  of  its  shipments. 
Thus,  the  Department  is  now 
conducting  a  review  of  these 
respondents  pursuant  to  section  751  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act). 

On  December  23, 1991,  CEMEX 
responded  to  the  Department's 
questionnaire.  Thereafter,  the 
Department  accepted  petitioner's 
allegations  of  sales  below  the  cost  of 
production  (COP)  and,  on  March  13, 
1992,  we  issued  a  COP  questionnaire  to 
CEMEX.  CEMEX  responded  to  the  COP 
questionnaire  on  April  30, 1992. 
Petitioner  also  filed  fictitious  market 
allegations  against  CEMEX.  The 
Department  issued  a  fictitious  market 
questionnaire  on  May  11, 1992.  CEMEX 
responded  to  the  fictitious  market 
questionnaire  on  May  19, 1992.  From 
May  18, 1992,  throu^  May  29, 1992, 
the  Dei)artment  conducted  verification 
of  CEMEX's  questionnaire  responses 
and  COP  response  and  investigated 
petitioner's  fictitious  market  allegations. 

Scope  of  Review 

The  products  covered  by  this  review 
include  gray  portland  cement  and 
clinker.  Gray  portland  cement  is  a 
hydraulic  cement  and  the  primary 
component  of  concrete.  Clinker,  an 
intermediate  material  product  produced 
when  manufacturing  cement,  has  no  use 
other  than  of  being  ground  into  finished 
cement. 

Gray  portland  cement  is  currently 
classifiable  under  the  Harmonized  Tariff 
Schedule  (HTS)  item  number  2523.29, 
and  cement  clinker  is  ciirrently 
classifiable  under  number  2523.10.  Gray 
Portland  cement  has  also  been  entered 
under  number  2523.90  as  "other 
hydraulic  cements."  The  HTS 
subheadings  are  provided  for 
convenience  and  U.S.  Customs  Service 
purposes  only.  The  written  description 
remains  dispositive  as  to  the  scope  of 
the  product  coverage. 

The  period  of  review  (POR)  is  April 
12, 1990.  through  July  31, 1991. 

United  States  Price 

We  based  United  States  price  on 
purchase  price,  where  sales  were  made 
directly  to  unrelated  parties  prior  to 
importation  into  the  United  States,  in 
accordance  with  section  772(b)  of  the 
Tariff  Act,  and  on  exporter's  sales  price 
(ESP),  where  sales  to  the  first  unrelated 
purchaser  took  place  after  importation 
into  the  United  States,  in  accordance 


with  section  772(c)  of  the  Tariff  Act.  For 
purchase  price  sales,  we  made 
adjustments  for  ocean  freight,  inland 
freight,  foreign  brokerage,  foreign  inland 
freight,  marine  insurance,  import  duties, 
U.S.  brokerage,  early  payment  discoimt, 
customer  trade  discount,  trade  discount, 
credit  and  debit  memos,  and 
uncollected  taxes.  In  calculating  ESP, 
we  made  adjustments  for  ocean  freight, 
inland  freight,  foreign  brokerage,  foreign 
inland  freight,  import  duties,  U.S. 
brokerage,  inland  freight  to  terminal, 
freight  to  the  further  manufacturing  site, 
marine  insurance,  early  payment 
discount,  customer  trade  discount,  trade 
discount,  inventory  carrying  costs, 
credit  and  debit  memos,  special  charges, 
indirect  selling  expenses  incurred  in  the 
U.S.  and  Mexico,  credit,  handling 
revenue,  billing  adjustments,  and 
imcollected  taxes.  In  addition,  we 
adjusted  the  U.S.  price  of  the  further- 
manufactured  merchandise  by 
deducting  the  U.S.  cost  of  further    ' 
manufacturing,  the  selling,  general  and 
administrative  expenses  applicable  to 
the  further-manufactiu^  goods,  and  the 
profit  realized  from  the  further 
manufacturing. 

Foreign  Market  Value 

Petitioner  alleged,  as  noted,  that 
CEMEX  created  a  fictitious  market  in 
the  home  market.  Petitioner  claims  that 
CEMEX  altered  its  pricing  practice  for 
Type  I  and  Type  II  cement  sales  in  the 
home  market  to  eliminate  or  reduce 
CEMEX's  financial  burden  resulting 
from  the  assessed  large  antidumpting 
duty. 

After  examining  the  pricing  trends  of 
Type  I  and  Type  D  cement  in  the  home 
market  during  the  POR,  we  have  found 
no  indication  that  CEMEX  created  a 
fictitious  market. 

Petitioner,  as  noted  above,  also 
alleged  that  CEMEX  sold  Type  I  and 
Type  n  cement  in  the  home  market  at 
prices  below  their  COP.  We  considered 
the  allegation  sufficient  to  warrant  an 
investigation  of  possible  home  market 
sales  below  the  COP.  As  a  result  of  the 
investigation,  we  found  less  than  10 
percent  of  the  sales  of  Type  I  cement 
below  cost  and  these  sales  have  not 
been  eliminated  from  the  home  market 
data  base.  We  found  substantial 
quantities  of  Type  II  sales  made  at 
prices  below  the  COP  over  an  extended 
period  of  time.  Therefore,  we 
disregarded  those  sales  of  Type  II 
cement  sold  at  below  COP. 
Subsequently,  where  we  were  not  able 
to  find  contemporaneous  sales  of  Type 
n  cement  in  the  home  market  to 
compare  with  sales  of  Type  11  cement  in 
the  United  States,  either  within  the 
same  month  or  90  days  before  or  60 
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days  after  that  month,  the  Department 
based  FMV  on  a  constructed  value,  as 
descnbed  in  §  353.50  of  our  regulations. 

In  accordance  with  section 
773ta)(l)(A)  of  the  Tariff  Act,  we 
calculated  FMV  based  on  home  market 
sales,  including  sales  to  related 
customers.  We  conducted  an  arms- 
length  test  and  determined  CEMEX's 
sales  to  related  parties  were  at  prices 
comparable  with  those  to  unrelated 
customers.  We  excluded  one  home 
market  sale  made  for  "goodwill" 
purposes.  We  calculated  FMV  based  on 
packed,  f.o.b.  ex-factory  prices  and  c.i.f. 
prices. 

Pursuant  to  section  773(a)(4)(B)  of  the 
Tariff  Act  and  19  CFR  353.56(a).  we 
made  circumstance  of  sales  adjustments, 
where  appropriate,  for  differences  in 
credit  expenses.  We  also  made 
circumstance  of  sales  adjustments  to 
eliminate  any  differences  in  taxation 
between  the  two  markets.  For 
comparisons  of  bagged  cement,  we 
deducted  home  market  packing  costs 
from  FMV  and  added  to  FMV  U.S. 
packing  costs  incurred  in  Mexico. 
Where  appropriate,  we  also  made 
deductions  from  home  market  prices  for 
discounts,  rebates,  and  inland  freight 
and  added  pecking  revenue,  handling 
revenue,  and  credit  revenue. 

For  comparisons  to  ESP  sales,  we 
made  additional  deductions  from  the 
FMV  for  home  market  indirect  selling 
expenses,  which  consist  of  general 
indirect  selUng  expenses  and  inventory 
carrying  costs.  We  limited  the  amount 
deducted  for  indirect  selling  expenses 
incurred  in  the  home  market  by  the 
amount  of  indirect  selling  expenses 
incurred  on  sales  in  the  U.S.  market  in 
accordance  with  19  CFR  353.56Tb)(2). 

Monetary  Correction 

During  the  POR.  CEMFA  experienced 
bo*h  foreign  exchange  gams  and  losses 
on  its  monetary  assets  and  liabihties 
denominated  in  foreign  currencies.  The 
monetary  gains  and  losses  represent  the 
effect  of  inflation  on  the  company's  net 
monetary  assets  and  liabilities. 

Petitioner  argues  that  in  calculating 
CEMEX's  financing  expenses  for  COP 
purposes,  the  Dtpartment  should  not 
include  an  adjustment  for  monetary 
position  gain.  According  to  petitioner, 
the  Department's  application  of  a 
monetary  correction  to  assets,  liabilities 
and.  consequently,  CEMEX's  income 
would  cause  distortion  in  this  case. 

Re.<:pondent  CEMEX  argues  that 
because  debt  principal  is  not  indexed  or 
restated  in  Mexico,  the  Bnancial 
position  of  the  company  would 
deteriorate  without  monetary  correction. 

The  Department  has  long  neld  the 
position  that  financing  expenses  are 


vulnerable  to  inflation.  Monetary 
correction  is  used  only  for  the  holding 
of  monetary  assets  and  liabilities,  which 
have  fixed  nominal  values  such  as  debt, 
therefore  affecting  the  financial  position 
of  the  company.  Mexico's  GAAP 
recognizes  that  Inflation  is  at  such  a 
level  that  without  monetary  correction  a 
misrepresentation  of  a  company's 
financial  expenses  would  result. 
Therefore,  based  on  Mexican  GAAP,  the 
Department  has  used  monetary 
correction  when  calculating  financial 
expenses. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  weighted- 
average  dumping  margins  for  the  period 
April  12, 1990,  through  July  31. 1991.  to 
be: 


Cofnpany 

Margin  per- 
caniage 

CeMEX.  S.A  

30.74 

Apasco.  S.A.  <te  C.V , 

'53.26 

'For  in*  cwtod  A(y«  (2.  l&90~J«/iy  31.  1961.  Acuoo. 
S.A  da  C  V  mad*  no  itvpmtm  In  ina  Nna)  omanrirmMn 
o<  *•■*«  «  lau  ttvti  fair  vaw*.  ma  Oaoartmam  aatarmmad  ■ 
ma/gn  pe<ram«oa  o*  53.26%  kv  Apaaco.  S  A  da  C  V. 

On  December  2, 1991,  Apasco 
informed  the  Department  that  it  made 
no  shipments  of  the  merchandise 
covered  by  the  order  during  the  POR. 
The  Department  has  contacted  U.S. 
Customs  to  verify  the  lack  of  imports  of 
the  covered  merchandise  produced  by 
Apasco. 

Case  briefis  and/or  written  comments 
from  interested  parties  may  be 
submitted  no  later  than  30  days  of  the 
date  of  publication  of  this  notice. 
Rebuttal  briefs  and  rebuttals  to  written 
comments.  Umited  to  issues  raised  in 
the  case  briefs  and  comments,  may  be 
filed  no  later  than  37  days  of  the  date 
of  publication  of  this  notice. 

Within  10  days  of  the  date  of 
publication  of  this  notice,  interested 
parties  to  this  proceeding  may  request  a 
disclosure  and/or  a  hearing.  The 
hearing,  if  requested,  will  take  place  no 
later  than  44  days  of  publication  of  this 
notice.  Persons  intere.sted  in  attending 
the  hearing  should  ascertain  with  the 
Department  the  date  and  time  of  the 
hearing. 

The  Department  will  subsequently 
publish  the  final  results  of  this 
administrative  review,  including  the 
results  of  its  analysis  of  issues  raised  in 
any  such  written  comments  or  a 
hearing. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appropriate  appraisement  instructions 


directly  to  Customs  Service  upon 
completion  of  this  review. 

Furthermore,  the  following  deposit 
requirements  will  be  effiective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Tariff  Act:  (1) 
The  cash  deposit  rate  for  the  reviewed 
company  will  be  those  rates  established 
in  the  final  results  of  this  review;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  less-than-fair 
value  investigation,  but  the 
manufacturer  is.  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  nrianufacturers 
or  exporters  will  be  the  "all  other"  rate 
established  in  the  final  results  of  this 
administrative  review.  This  rate 
represents  the  highest  rate  for  any  firm 
with  shipments  in  this  review,  other 
than  those  firms  receiving  a  rate  based 
entirely  on  best  information  available. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22 

Dated:  )anuary  19. 1993. 
Alan  M.  Dunn, 

Assistant  Secretary  for  Import 

Adwinistration. 

[PR  Doc  93-1900  Filed  1-2S-93:  8:45  am) 
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[A-3S1-81S,  A-427-811.  and  A-«33-aOS) 

Initiation  of  Antidumping  Duty 
Investigationa:  Certain  Stalnleas  Steel 
Wire  Rode  from  Brazil,  France  and 
Irxlla 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

EFFECTIVE  DATE:  January  25, 1993. 
FOR  FUmHER  INFORMATICN  CONTACT: 
John  Gloninger,  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  DC  20230;  telephone  (202) 
482-2778. 

INmATION  OF  INVESTIGATIONS: 
The  Petitions 

On  December  30, 1992,  we  received 
three  petitions  filed  in  proper  form  by 
the  Al  Tech  Specialty  Steel  Corp.. 
Armco  Stainless  &  Alloy  Products, 
Carpenter  Technology  Corp..  Republic 
Engineered  Steels,  Talley  Metals 
Technology,  Inc.,  and  United 
Steelworkers  of  America,  AFL-QO/CLC 
(petitioners).  On  January  12, 1993,  we 
received  a  supplement  to  the  petitions, 
at  the  Department's  request.  In 
accordance  with  19  CFR  353.12,  the 
petitioners  allege  that  certain  stainless 
steel  wire  rods  (SSWR)  from  Brazil, 
France  and  Indie  are  being,  or  are  likely 
to  be,  sold  in  the  United  States  at  less 
than  fair  value  within  the  meaning  of 
section  731  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  and  that  these 
imports  are  materially  injuring,  or 
threaten  material  injury  to,  a  U.S. 
industry. 

The  petitioners  have  stated  that  they 
have  standing  to  file  the  petitions 
because  they  are  interested  parties,  as 
defined  under  section  771(9)(C)  of  the 
Act,  £uid  because  the  petitions  were 
filed  on  behalf  of  the  U.S.  industry 
producing  the  product  subject  to  these 
investigations.  If  any  interested  party,  as 
described  under  paragraphs  (C),  (D),  (E), 
or  (F)  of  section  771(9)  of  the  Act. 
wishes  to  register  support  for,  or 
opposition  to,  these  petitions,  it  should 
file  a  written  notification  with  the 
Assistant  Secretary  for  Import 
Administration. 

Under  the  Department's  regulations, 
any  producer  or  reseller  seeking 
exclusion  from  a  potential  antidumping 
duty  order  must  submit  its  request  ror 
exclusion  within  30  days  of  the  date  of 
the  publication  of  this  notice.  Tb.6 
procedures  and  requirements  are 
contained  in  19  CFR  353.14. 


Scope  of  lavMtigatioiu 

For  purposes  of  these  investigations, 
certain  stainless  steel  wire  rods  (SSWR) 
are  products  which  are  hot-rolled  or 
hot-rolled  annealed  and  pickled  rounds, 
squares,  octagons,  hexagons  or  other 
shapes,  in  coils,  for  subsequent  cold- 
drawing  or  cold-rolling.  SSWR  are  made 
of  alloy  steels  containing,  by  weight,  1.2 
percent  or  less  of  carbon  and  10.5 
percent  or  more  of  chromium,  with  or 
without  other  elements.  These  products 
are  only  manufactured  by  hot-rolling 
and  are  always  sold  in  coiled  form,  and 
are  of  solid  cross-section.  The  majority 
of  SSWR  sold  in  the  United  States  are 
round  in  crnss-sectional  shape, 
annealed  and  pickled,  and  later  cold- 
drawn  into  stainless  steel  wire.  The 
most  common  size  is  5.5  millimeters  in 
diameter. 

The  SSWR  subject  to  these 
investigations  are  currently  classifiable 
under  subheadings  7221.00.0005, 
7221.00.0015.  7221.00.0020, 
7221.00.0030,  7221.00.0040, 
7221.00.0045.  7221.00.0060, 
7221.00.0075,  7221.00.0080  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS),  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  these 
investigations  is  dispositive. 

United  States  Price  and  Foreign  Mark^ 
Value 

Brazil 

Petitioners  based  United  States  Price 
(USP)  on  information  obtained  by  a  U.S. 
industry  consultant.  The  consultant 
provided  price  quotes  for  two  different 
grades  (304  and  316)  of  the  subject 
merchandise.  Petitioners  calculated  USP 
by  subtracting  the  duty  rate,  harbor 
maintenance  fee,  merchandise 
processing  fee,  ocean  freight  and  marine 
insurance. 

Foreign  Market  Value  (FMV)  is  based 
on  home  market  prices  obtained  by  an 
industry  consultant  for  two  grades  (304 
and  316)  of  SSWR.  The  prices  were 
converted  to  a  per  pound  basis.  No 
conversion  into  dollars  was  necessary 
since  the  prices  were  quoted  in  U.S. 
dollars. 

France 

Petitioners  based  USP  on  information 
obtained  through  their  own  business 
activity.  This  information  included 
C.I.F.  prices  for  one  grade  of  SSWR  from 
the  two  known  French  producers. 
Petitioners  calculated  a  net  price  by 
making  deductions  for  the  duty  rate, 
ocean  freight,  marine  insurance,  harbor 
maintenance  fee.  merchandise 
processing  fee,  U.S.  inland  frei^t  and 


foreign  inland  freight.  Petitioners  used 
U.S.  im(>ort  statistics  to  estimate  ocean 
freight  and  marine  insurance  charges, 
while  figures  for  foreign  inland  freight 
and  insurance  charges  were  supplimi  by 
a  European  steel  consultant  No 
adjustments  to  USP  were  made  for 
brokerage  and  handling  charges  or  for 
any  selling  expenses. 

The  European  steel  consultant 
obtained  information  on  prices  for  FMV. 
Petitioners  provided  C.I.F.  prices  in 
French  Francs  for  the  same  grade  from 
the  two  known  French  producers. 
Petitioners  converted  the  prices  to 
dollars  using  the  contemporaneous 
exchange  rate  found  in  the  Federal 
Reserve  Statistical  Release.  In  addition, 
the  units  of  weight  were  converted  from 
dollars  per  metric  ton  to  dollars  per 
pound.  Based  on  information  received 
from  the  European  steel  consultant, 
petitioners  deducted  amounts  for 
foreign  inland  freight  and  insurance 
charges  and  made  an  adjustment  for  the 
lower  carbon  content  of  the  SSWR  sold 
in  French  as  compared  to  that  sold  in 
the  United  States. 

Finally,  the  home  market  prices  used 
by  petitioners  are  exclusive  of  value- 
added  taxes.  In  accordance  with  current 
Department  policy,  petitioners 
calculated  the  amount  of  such  taxes 
which  would  be  applicable  to  sales  to 
the  United  States  and  added  the 
resulting  amount  to  both  USP  and  FMV. 

India 

A  consultant  was  used  to  obtain 
information  on  USP  for  two  grades  of 
SSWR  from  two  producers.  These  prices 
were  quoted  as  FOB  U.S.  dock.  Net  USP 
was  calculated  by  subtracting  the  duty 
rate,  ocean  freight,  maiine  insurance, 
harbor  maintenance  fee,  merchandise 
processing  fee  and  foreign  inland 
freight. 

For  FMV,  an  industry  consultant 
obtained  a  range  of  prices  for  two  grades 
of  SSWR  from  two  producers.  These 
prices  were  exfactory  prices.  The 
petitioners  averaged  the  high  and  low 
price  for  each  grade.  These  average 
prices  were  used  in  the  margin 
calculation  after  some  adjustments  were 
made.  The  prices  were  converted  from 
rupees  to  dollars  using  an  exchange  rate 
frY>m  the  monthly  Federal  Reserve 
Statistical  Release.  Also,  adjustments  for 
differences  in  credit  expenses  between 
U.S.  and  Indian  sales  were  made. 

The  range  of  dumping  margins  of 
SSWR  from  Brazil  based  on  a 
comparison  of  USP  to  FMV  alleged  by 
petitioners  is  23.5%  to  26.5%.  The 
range  of  dumping  margins  of  SSW<R 
frt>m  France  is  17.8%  to  25.5%,  and  the 
range  for  India  is  41.1%  to  48.8%. 
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Critical  Cimmutaiices 

Petitioners  also  allege  that  "critical 
circumstances"  exist,  within  the 
meaning  of  Section  733(e)  of  the  Act, 
with  respect  to  imports  of  the  subject 
merchandise  form  Brazil  and  France. 

Initiation  of  Investigations 

We  have  examined,  the  petitions  for 
SSWR  from  Brazil,  France  and  India,  as 
amended,  and  have  found  that  the 
petitions  meet  the  requirements  of 
section  732(h)  of  the  Act.  We  have 
studied  the  information  provided  in  the 
petitions  and  for  purposes  of  the 
initiation  we  accept  petitioners' 
calculations.  Therefore,  we  are  initiating 
antidumping  duty  investigations  to 
determine  whether  imports  of  SSWR 
from  Brazil,  France  and  India  are  being, 
or  are  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value.  If 
investigations  proceed  normally,  we 
will  make  our  preliminary 
determinations  by  June  8, 1993. 

rrc  Notification 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  International  Trade 
Commission  (ITC)  of  these  actions  and 
we  have  done  so. 

Preliminary  Determinations  by  the  ITC 

The  ITC  will  determine  by  February 
16. 1993,  whether  there  is  a  reasonable 
indication  that  imports  of  SSWR  from 
Brazil,  France  and  India  are  materially 
injurying,  or  threaten  material  injury  to, 
a  U.S.  industry.  A  negative  ITC 
determination  will  result  in  these 
investigations  being  terminated; 
otherwise,  the  investigations  will 
proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  pubUshed  pursuant  to 
section  732(c)(2)  of  the  Act  and  19  CFR 
353.13(b). 

Dated:  January  19, 1993. 
Alan  M .  Dunn, 

Assistant  Secretary  for  Import 

Administration. 

(PR  Doc.  93-1905  Filed  1-25-93:  8:45  am) 

BUOJNOCOOe  3810-OS-M 


CFR  part  216)  and  §  222.25  of  the 
regulations  governing  endangered 
species  permits  (50  CFR  part  222), 
Scientific  Research  Permit  No.  789 
issued  to  Dr.  James  H.W.  Hain, 
Associated  Scientists  at  Woods  Hole, 
Inc.,  Box  721,  Woods  Hole.  MA  02543, 
on  August  24, 1992  (57  FR  39672),  has 
been  modified  to  allow  the  Holder  to 
descend  to  a  minimum  altitude  of  200 
ft  with  a  minimum  slant  range  of  350  ft 
for  right  whales  during  aerial  surveys, 
photo-identification  and  behavioral 
observations  from  an  airship.  This 
modification  becomes  effective  upon 
signature. 

Issuance  of  this  permit,  as  modified, 
as  required  by  the  Endangered  Species 
Act  of  1973,  is  based  on  the  finding  that 
such  Permit:  (1)  Was  applied  for  in  good 
faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  the  Permit;  and 
(3)  is  consistent  with  the  purposes  and 
pohcies  set  forth  in  section  2  of  the  Act. 
This  permit  was  also  issued  in 
accordance  with  and  is  subject  to  the 
National  Marine  Fisheries  Service 
regulations  governing  endangered  fish 
and  wildlife  permits  (50  CFR  parts  220- 
222). 

Documents  submitted  in  connection 
with  this  Permit  and  modification  are 
available,  by  appointment,  in  the: 
Permits  Division,  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service,  1335  East- West  Highway, 
room  7324,  Silver  Spring.  MD  20910 
(301/713-2289); 
Northeast  Region,  National  Marine 
Fisheries  Service,  One  Blackburn 
Drive,  Gloucester,  MA  01930  (508/ 
281-9200);  and 
Southeast  Region,  National  Marine 
Fisheries  Service,  9450  Koger  Blvd., 
St.  Petersburg,  FL  33702  (813/893- 
3141). 

Dated:  January  14, 1993. 
Michael  F.  Tillman, 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
(FR  Doc.  93-1823  Filed  1-25-93;  8:45  am) 
BIUJNO  COOe  3S10-»-«l 


National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals 

A  jENCY:  National  Marine  Fisheries 
Service.  NMFS.  NOAA,  Commerce. 
ACTION:  Issuance  of  permit  modification 
(P135C). 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  §§  216.33  (d)  and  (e) 
of  the  regulations  governing  the  taking 
and  importing  of  marine  mammals  (50 


Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACnON:  Notice  of  receipt  of  appUcation 
for  scientific  research  permit  (P504B). 

Notice  is  hereby  given  that  the  U.S. 
Army  Corps  of  Engineers  (Corps),  Walla 
Walla  District  has  appUed  in  due  form 
for  a  permit  to  take  endangered  and 
threatened  species  as  authorized  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  and  the  National 


Marine  Fisheries  Service  regulations 
governing  endangered  fish  and  wildlifia 
permits  (50  CFR  parts  217-227). 

The  appUcant  requests  authorization 
to  collect  and  transport  juvenile  Snake 
River  sockeye  salmon  [Oncorhynchus 
nerka)  and  juvenile  Snake  River  spring/ 
simimer  and  fall  chinook  salmon  (O. 
tshawytscha)  around  mainstem  dams 
and  associated  downstream  reservoirs 
on  the  Snake  and  Columbia  rivers  for 
the  purpose  of  increasing  their  chances 
of  survival  over  the  alternative  of  in- 
river  passage,  given  current  in-river 
conditions.  Collection  and 
transportation  of  juvenile  salmon  is 
projected  to  occur  March  25  through 
October  31  at  Lower  Granite,  Little 
Goose,  and  Lower  Monumental  dams, 
and  March  25  through  December  31  at 
McNary  Dam.  The  requested  duration  of 
the  permit  is  March  25  through 
December  31, 1993. 

The  Corps  proposes  to  route  the  fish 
to  raceways  and  then  load  them  into 
trucks  or  barges  for  transportation  to  the 
Columbia  River,  below  Bonneville  Dam, 
without  further  handling  except  for 
those  salmon  subsampled  for  research 
conducted  by  agents  acting  on  behalf  of 
the  Corps.  Subsets  of  salmon  collected 
for  transportation  and  additional  Usted 
salmon  will  be  used  for  smolt 
monitoring  and  research  purposes.  This 
research  involves  a  number  of 
institutions  for  a  variety  of  different 
projects,  including  the  following:  (1) 
Handling;  (2)  PIT  tagging;  (3)  Freeze 
branding;  (4)  Scale  sampling;  (5) 
Sacrifice  for  Fish  Guidance  Efficiency 
(FGE)  tests;  (6)  Sacrifice  for  blood 
chemistry  work;  (7)  Sacrifice  for 
bacterial  kidney  disease  studies  and 
sraoltification  analysis;  (8)  Stunning  or 
killing  by  underwater  video  studies;  and 
(9)  Illumination  by  lasers.  Adults  of  any 
of  the  three  species  that  are  collected 
incidental  to  the  transportation  or  the 
research  would  be  returned  to  the  river 
without  further  handling. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Director, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Hwy.,  room  8268,  Silver  Spring, 
MD  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  appUcation 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  apphcation  summary  are  those  of 
the  AppUcant  and  do  not  necessarily 
reflect  the  views  of  the  National  Marine 
Fisheries  Service. 
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Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service,  1335  East- 
West  H%vy.,  suite  8268.  Silver  Spring. 
MD  20910  (301/713-2322);  and 
Environmental  and  Technical  Swvices 
Division.  National  Marine  Fisheries 
Service.  Oil  North  East  11th  Ave., 
room  620.  Portland,  OR  97232  (503/ 
230-5400). 

Dated:  January  14, 1993. 
A4ichael  F.  TlUaun, 

Acting  Director,  Office  of  Protected  Resources. 
National  htarine  Fisheries  Service. 
[PR  Doc  9»-1824  Filed  1-25-93;  8:45  am] 

BtUJNO  eeOE  3B1»-«-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

A<4ustnMnt  of  an  Import  UmH  for 
Certain  Cotton  Textile  Producta 
Produced  or  Manufactured  in 
Bangiadeeh 

January  19. 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 

EFFECTIVE  DATE:  January  21. 1993. 
FOR  FURTHER  MFORMATKM  CONTACT:  RosS 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  this  limit,  refer  fo  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Anthority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
use.  1854). 

The  current  limit  for  Categories  338/ 
339  is  being  increased  for  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23. 1992).  AJso 
see  57  FR  1146.  published  on  January 
10. 1992^ 


The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
J.  Hayd«n  Boyd 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Affeemenis. 

Committee  fiar  the  impinmnlatloB  of  Ttatile 
Agreomenti 

January  19. 1993. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner.  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  7, 1992,  by  the 
Chairman,  Conmiittee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufectured  in  Bangladesh  and  exported 
during  the  twelve-month  period  which  began 
on  February  1, 1992  and  extends  through 
January  31, 1993. 

Effective  on  January-  21, 1993,  you  are 
directed  to  amend  ftiither  the  directive  dated 
January  7, 1992  to  Increase  the  limit  for 
Categories  338/339  to  977,085  dozen  <,  as 
provided  under  the  terms  of  the  current 
bilateral  agreement  between  ti>e  Governments 
of  the  United  States  and  People's  Republic  of 
Bangladesh. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  fells  within  the  foreign  affairs 
exception  to  the  rulemaicing  provisions  of  S 
use  553(a)(1). 

Sincerely. 
J.  Hayden  Boyd 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  A^eements. 
[PR  Doc.  93-1831  Filed  1-25-93;  8:45  am) 

BILUNQ  CODE  SSIO-Omf 


DEPARTMENT  OF  DEFENSE 
Office  of  The  Secretary 

Notice  of  Canceiiation 

AQENCY:  Office  of  The  Under  Secretary 
of  Defense  (Acquisition),  Defense. 
SUMMARY:  Pursuant  to  section  807  of 
Public  Law  102-120,  the  National 
Defense  Authorization  Act  for  Fiscal 
Years  1992  and  1993,  a  Government- 
Industry  Technical  Data  Committee  was 
formed.  The  committee  will  make 
recommendations  to  the  Secretary  of 
Defense  for  the  final  regulations 
required  by  subsection  (a)  of  10  U.S.C 
2320.  "Rights  in  Technical  Data." 

The  conunittee  meetings  scheduled 
for  February  9  and  10, 1993,  (Federal 


'  The  limit  hat  oot  been  ad)uslMi  to  account  for 
any  impoits  exported  alter  fanuary  31. 1992. 


Register  Notice,  December  28, 1992, 
page  61597)  are  hereby  cancelled.  For 
more  information,  please  contact  the 
Committee  Executive  Secretary. 
Angelena  Moy  at  (703)  693-5630. 

Dated:  January  21. 1993. 
LAf.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc  93-1832  Filed  1-25-93;  S:45  am) 

MLUNa  cooe  asi»«-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[ProiMrt  No.  2362-008  MlnneMla] 

Blandin  Paper  Company;  NWce  of 
Availability  of  Envlronmentai 
Aaaeaament 

January  19, 1993. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations.  18  CFR  part  380  (Order  No. 
486.  52  FR  47897),  the  Office  of 
Hydxopower  Licensing  has  reviewed  the 
application  for  a  new  major  license  for 
the  existing  Blandin  Hydroelectric 
Project,  located  on  the  Mississippi  River 
in  Itasca  County,  Minnesota,  in  the  city 
of  Grand  Rapids,  and  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
project.  In  the  EA,  the  Commission's 
staff  has  analyzed  the  existing  and 
potential  future  environmental  impacts 
of  tlie  project  and  has  concluded  that 
approval  of  the  project  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street  NE.. 
Washington.  DC20426. 
Linwood  A.  WatMa,  |r.. 
Acting  Secretary. 
(FR  Doc.  93-1868  Piled  1-25-93;  8:45  am) 

BtUJNQ  COOC  •M7-«t-« 


Additional  EnvironnMnlal  Compliance 
Training  Couraea 

January  19, 1993. 

The  Office  of  Pipeline  and  Producer 
Regulation  (OPPR)  will  present  two 
environmental  compliance  training 
courses  in  addition  to  the  four 
announced  on  September  17. 1992. 
These  courses  are  being  held  so  that  the 
regulated  pipeline  industry  and 
interested  individuals  and/or 
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organizations  can  gain  a  better 
understanding  of  tbe  requirements  and 
objectives  of  the  Commission  in 
ensuring  compliance  with  all 
environmentad  certificate  conditions 
and  meeting  its  responsibilities  under 
the  National  Environmental  Policy  Act 
and  other  laws  and  regulations. 
Interested  organizations  are  urged  to 
take  advantage  of  these  courses. 

Course  discussion  will  include  the 
following  topics: 

•  Objectives  and  requirements  of  FERC 

construction  orders: 

•  Preconstruction  clearance  filings  and 

obtaining  Notices  to  Proceed;  and 

•  Environmental  Inspection  as  it  relates 

to: 

•  Right-of-way  preparation; 

•  General  erosion  control; 

•  Right-of^ey  restoration; 

•  Topsoil  segregation; 

•  Stream  and  nver  crossing; 

•  Wetland  construction; 

•  Residential  area  construction; 

•  Construction  and  restoration  in  arid 
climates; 

•  Cultural  resources/Paleontology: 
and 

•  Right-of-way  maintenance. 

The  training  courses  will  be  given  in 
the  locations  identified  below.  Details 
on  location  and  time  may  be  obtained 
from  Mr.  George  Willant  at  the  number 
listed  below. 

Houston,  TX— May  4,  5.  and  6. 1993 
Washington.  DC— June  8,  9.  and  10, 1993 

The  course  is  designed  for  individuals 
directly  involved  in  environmental 
performance  such  as  environmental  and 
right-of-way  inspectors,  and 
construction  contractor  personnel. 
Training  will  be  conducted  by  Ebasco 
Environmental  (Ebasco).  the 
Commission's  environmental  support 
contractor,  under  the  direction  of  the 
staff  of  OPPR.  There  will  be  no 
registration  fee. 

Any  organization  or  individual 
interested  in  participating  in  this  course 
should  preregister  by  sending  in  a 
written  request  to  George  Willant  at: 
Ebasco  Environmental.  211  Congress 
Street.  Boston,  MA  02110-2410. 

The  request  should  include  names, 
addresses  and  telephone  numbers. 
Session  attendance  will  be  limited  to 
200  and  only  one  set  of  course  materials 
will  be  available  per  preregistered 
attendee. 

Additional  information  may  be 
obtained  from  Mr.  John  Leiss  at  (202) 
20&-1106  or  Mr.  George  Willant  of 
Ebasco  at  (617)  451-1201. 

Previous  sessions  have  been  very 
popular  so  we  urge  those  interested  in 
attending  to  send  in  their  written 
request  early.  Preregistiation  must  be 


received  at  least  30  days  prior  to  the 
date  of  the  session. 
Linwood  A.  Waiaon,  Tr., 

Acting  Secretary. 

(FR  Doc.  93-1786  Filed  1-2S-93,  8:45  am] 

MLUNO  COM  inr-oi-M 


[DoekM  No.  Qf93-18-000] 

Staten  Island  Cog«n«ratlon  Corp.; 
AiTMfNimant  to  HIIng 

January  IS,  1993 

On  January  11, 1993,  Staten  Island 
Cogeneration  Corporation  (Applicant) 
tendered  for  filing  a  supplement  to  its 
filing  in  this  docket. 

Ttie  amendment  provides  additional 
information  pertaining  to  the  ownership 
and  technical  aspects  of  its  cogeneration 
facility.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  quahfying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  on  or 
before  February  4, 1993.  and  must  be 
served  on  the  applicant.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  fileVith  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Wataon,  )r.. 
Acting  Secretary. 
|FR  Doc.  93-1787  Filed  1-25-93:  8:45  am] 

•tLLJNO  COOC  (717-01-11 


Magic  Water  Co.,  Inc.;  Application 
Accepted  for  Rling  with  the 
Commission 

January  15, 1993. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection. 

a.  Type  of  Application:  Original 
License  for  Minor  Project  (Tendered 
Notice). 

b.  Project  No.:  7923-004. 

c.  Date  Filed:  January  4. 1993. 

d.  Applicant:  Magic  Water  Company, 
Inc. 

e.  Name  of  Project:  Magic  Water 
Company  Hydroelectric  Project. 


/.  Location:  Partially  on  lands 
acbninistered  by  the  Bureau  of  Land 
Management,  on  Salmon  Falls  Creole,   . 
near  the  town  of  Buhl,  in  Twin  Falls 
County,  Idaho.  Section  2  in  TlOS,  RISE. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C  8  791(a)-825(r). 

h.  Applicant  Contact:  John  J. 
Straubhar,  P.E..  P.O.  Box  820,  Twin 
Falls,  ID  83303,  (208)  736-8255. 

J.  FERC  Contact:  Mr.  Michael 
Strzelecki,  (202)  219-2827. 

/.  Description  of  Project:  The  project 
would  consist  of:  (1)  The  applicant's 
existing  12-foot-high,  150-foot-long 
dam;  (2)  a  2,584-foot-long.  36-inch- 
diameter  steel  penstock;  (3)  a 
powerhouse  containing  one  generating 
unit  with  an  installed  capacity  of  113 
kW;  (4)  a  taibace;  (5)  a  50-foot-long 
underground  transmission  line 
interconnecting  with  an  existing  Idaho 
Power  Company  transmission  line:  and 
(6)  appurtenant  facihties. 

k.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO),  as  required 
by  section  106.  National  Historic 
Preservation  Act,  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation,  36  CFR.  at  §  800.4. 

7.  Under  §  4.32(b)(7)  of  the 
Commission's  regulations  (18  CFR),  if 
any  resource  agency,  SHPO,  Indian 
Tribe,  or  person  believes  that  the 
applicant  should  conduct  an  additional 
scientific  study  to  form  an  adequate 
factual  basis  for  a  complete  analysis  of 
the  application  on  its  merits,  they  must 
file  a  request  for  the  study  with  the 
Commission  no  later  than  60  days  after 
the  apphcation  is  filed,  (March  5, 1993) 
and  must  serve  a  copy  of  the  request  on 
the  applicant. 

m.  The  Commission's  deadline  for  the 
applicant's  filing  of  a  final  amendment 
to  the  application  is  April  4,  1993. 
LiDwood  A.  Watson.  Jr., 
Acting  Secretary. 
IFR  Doc.  93-1788  Filed  1-25-93;  8:45  am] 

BtUJNO  COOE  •717-ei-M 

[Dociwt  No.  JD93-02898T  Now  Itoxlco-^] 

Departmant  of  th«  Interior,  Bureau  of 
Land  Management;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

January  15. 1993. 

Take  notice  that  on  January  11, 1993, 
the  United  States  Department  of  the 
Interior's  Bureau  of  Land  Management 
(BLM)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Dakota  Formation 
in  San  Juan  County,  New  Mexico, 
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qualifies  as  a  tight  formation  under 
section  107(b)  of  the  Natural  Gas  Policy 
Act  of  1978.  The  area  of  application  is 
described  on  the  attached  appendix. 

The  notice  of  determination  also 
contains  BLM  and  the  New  Mexico 
E)epartment  of  Energy,  Minerals  and 
Natural  Resources'  findings  that  the 
referenced  portion  of  the  Dakota 
Formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Enernr 
Regulatory  Commission,  825  Norm 
Ctfpitol  Street,  NE..  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204.  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

Appendix 

Township  26  North,  Range  11  West 
Township  27  North.  Range  11  West 
Township  29  North,  Range  11  West 
Township  30  North,  Range  11  West 
Township  29  North,  Range  12  West 
Township  30  North,  Range  12  West 
Township  31  North,  Range  12  West 
Township  30  North,  Range  13  West 

Sections  1-36:  All 
Township  28  North,  Range  11  West 
Township  28  North.  Range  12  West 

Sections  7-36:  All 
Township  31  North,  Range  11  West 

Sections  2-11:  All 

Sections  14-21:  All 

Sections  28-33:  All 
Township  32  North,  Range  1 1  West     - 

Sections  28-33:  All 
Township  27  North,  Range  12  West 

Sections  1-7:  All 

Sections  8-9:  N/2 

Sections  10-15:  All 
Township  32  North,  Range  12  West 

Sections  25-27:  All 

Sections  32-36:  All 
Township  27  North,  Range  13  West 

Sections  1-2:  All 

Set  tions  3  and  10:  E/2 

Sections  11-13:  All 
Township  28  North,  Range  13  West 

Sections  10-15:  All 

Sections  22-27:  All 

Section  34:  E/2 

Sections  35  and  36:  All 
Township  29  North,  Range  13  West 

Sections  1-3:  All 

Sections  10-15:  All 

Section  20:  E/2 

Sections  21-28:  All 

Sections  29  and  32:  E/2 

Sections  33-36:  All 
Township  31  North.  Range  13  West 

Section  13:  All 

Sections  22-27:  All 

Sections  33-36:  All 
Township  30  North,  Range  14  West 


Sections  13  and  14:  All 
Sections  24  and  25:  All 
Sections  35  and  36:  All 

The  area  of  application  contains  287,243 
acres,  more  or  less,  of  Federal  (66.9%),  State 
(6.8%),  Fee  (22.1%)  and  Indian  (4.2%)  lands. 

IFR  Doc.  93-1789  Filed  1-25-93;  8:45  am] 
Moma  cooc  srrr-oi-« 

[OockM  No.  JO93-02315T  CalHoml*^] 

State  of  Callfomia;  NQPA  Notice  of 
Determination  By  Juriadlctlonal 
Agency  Deelgnating  Tight  Formatione 

January  19, 1993. 

Take  notice  that  on  December  28. 
1992,  the  California  Division  of  Oil  and 
Gas  (California)  submitted  the  above- 
referenced  notice  of  determination 
pursuant  to  section  271.703(c)(3)  of  the 
Commission's  regulations,  that  the  N- 
Point  Chert  Zone,  Paloma  Field.  Kern 
County,  California,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  PoHcy  Act  of  1978.  The  area 
of  application  is  more  fully  described  on 
the  attached  appendix. 

The  notice  of  determination  also 
contains  California's  findings  that  the 
referenced  portion  of  the  N-Point  Chert 
Zone  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE..  Washington  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204.  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

Appendix 

The  proposed  area  is  the  N-Point 
Chert  Zone  between  the  MM  marker  and 
the  top  of  the  Paloma  or  Stevens  Sands, 
Paloma  Field.  Kern  County,  California 
underlying  the  following  lands: 

Paloma  Unit — indicated  by  the  unit 
boundary  on  Exhibit  B: 

Township  31  South,  Range  26  East 

Section  28:  Partly 

Section  29:  Partly 

Section  30:  Partly   . 

Section  32:  Partly 

Section  33:  All 

Section  34:  Partly 
Township  32  South,  Range  26  Bast 

Section  1:  Partly 

Section  2:  All 

Section  3:  Partly 

Section  4:  Partly 

Section  5:  Partly 


Section  11:  Partly 

Section  12:  Partly 
Anderson  Lease 
Township  31  South.  Range  26  Bast 

Section  35:  S/2 
KCL  "L"  Lease 
To%vn8hlp  32  South,  Range  26  Bast 

Section  10:  S/2  of  NE/4.  N/2  of  NE/4  of 
SW/4,SE/4ofNW/4, 

Section  1 1 :  N/2  of  NW/4  of  SW/4  of  NW/ 
4,SW/4ofNE/4. 

[PR  Doc.  93-1867  Filed  l-25-«3:  8:45  am] 
MLUNO  cooe  sriT-ei-M 


[Docket  No.  JD93-02318T  T«XM-M] 

State  Of  Texaa;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

January  15, 1993. 

Take  notice  that  on  December  28. 
1992,  the  Railroad  Commission  of  "rexas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Wilcox  Sands  (Lr-14 
and  L-15)  in  the  Bob  West  Field 
underlying  a  portion  of  Zapata  and  Starr 
Counties,  Texas,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978.  The 
designated  area  is  within  Railroad 
Commission  District  4  and  is  described 
as  the  Southwestern  portion  of  Porcion 
55,  East  of  Falcon  Reservoir  in  Starr 
County,  Texas;  the  northwest  most 
portion  of  shares  No.  28-A  and  No.  46; 
the  western  portion  of  share  No.  29-A; 
the  eastern  portion  of  share  No.  11  and 
all  of  share  No.  36,  all  in  Porcion  14, 
Zapata  County,  Texas.  These  areas  are 
further  defined  as  being  within  the  fault 
lines  as  shown  on  the  revised  field  area 
map. 

The  notice  of  determination  also 
contains  Texas'  findings  that  the 
referenced  portion  of  the  Wilcox  Sands 
meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  Nordi 
Capitol  Street.  NE..  Washington.  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204.  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(PR  Doc.  93-1790  Piled  1-25-93;  8:45  am] 
■HXINO  COOE  •7t7-«1-« 
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[Dodwt  No*.  TM«3-2-33-001  and  RP93-3S- 
001] 

El  Peso  Natural  Gaa  Company;  Nolle* 
of  Comptiance  Rlhig 

January  19, 1993. 

Take  notice  tliat  on  January  12. 1993. 
El  Paso  Natural  Gas  Company  ("El 
Paso")  gave  notice  pursuant  to  part  154 
of  the  Federal  Energy  Regulatory 
Commission's  ("Commission") 
Regulations  Under  the  Natural  Gas  Act, 
and  in  compliance  with  the 
Commission's  order  issued  December 
31. 1992  at  Docket  Nos.  TM93-2-33- 
000  and  RP93-38-000,  certain  tariff 
sheets  to  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1,  to  become 
effective  January  1. 1993. 

EI  Paso  states  that  by  order  issued 
December  31. 1992  at  Docket  Nos. 
TM93-2-33-000  and  RP93-38-000,  the 
Commission  accepted  certain  reserved 
tariff  sheets,  subject  to  El  Paso  filing, 
vsrithin  fifteen  (15)  days  of  the  date  of 
said  order,  revised  tariff  sheets  which 
identify  in  the  text  of  each  sheet,  what 
tariff  sheets  are  superseded  by  each 
sheet  in  lieu  of  designating  what  sheets 
El  Paso  wants  reserved  for  future  use.  El 
Paso  states  that  it  has  tendered  the 
appropriately  revised  tariff  sheets. 

El  Paso  requested  that  the 
Commission  grant  such  waivers  of  its 
applicable  rules  and  regulations  as  may 
be  necessary  to  permit  the  tendered 
tariff  sheets  to  become  effiective  on 
January  1. 1993,  the  date  on  which  the 
Commission  accepted  such  tariff  sheets 
in  its  December  31. 1992  order. 

El  Paso  states  that  copies  of  the  filing 
were  served  upon  all  of  El  Paso's 
interstate  pipeline  system  sales 
customers  and  all  interested  state 
regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington.  DC  20426,  in  accordance 

Mrith  Rule  211  of  the  Commission's 

Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  January  26. 1993. 
Protests  will  be  considered  by  the 
Commissicm  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  the  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lin%vood  A.  Watson,  Jr., 
Acting  Secretary. 

|FR  Doc.  93-1874  Filed  l-25-«3;  8:45  am] 
BHJjNa  COM  tnr-w-M 


[Dodwt  Ma  RP93-41-001,  RPW-179-0021 

Florida  Gas  TransmlMion  Company; 
Nolle*  of  CompUane*  FNing 

January  19. 1993. 

Take  notice  that  on  January  13, 1993 
Florida  Gas  Transmission  Company 
(FCT)  tendered  for  filing  the 
information  required  by  the 
Commission  in  its  "Order  Accepting 
and  Suspending  Tariff  Sheets  Subject  to 
Refund  and  Conditions"  issued  on 
December  31. 1992. 

FGT  states  that  in  compliance  with 
ordering  paragraph  (B)  of  the  December 
31  Order,  FGT  has  submitted  herein 
working  papers  related  to  the  debiting  of 
FGT's  TCR  Account.  In  particular,  the 
working  papers  show  that  FGT  has  not 
included  carrying  charges  prior  to  the 
date  that  costs  were  debited  to  the  TCR 
Account  Additionally,  because  there  is 
no  change  in  the  3.5«  surcharge.  FGT 
has  not  submitted  a  revised  tariff  sheet. 

Any  person  desiring  to  protest  said 
fihng  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  January  26. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Walaaa,  fr^ 
Acting  Secntary. 

|FR  Doc.  93-1873  Filed  1-25-93;  8:45  am) 
MJJNQ  cooc  tnr-ti-M 

[Dockat  Noa.  RP92-5O-00S  and  CP9(M06- 
007] 

High  Island  Offshore  System;  Notice  of 
Compllane*  Tariff  Rlirtg 

January  19, 1993. 

Take  notice  tiiat  High  island  Offshore 
System  ("iflOS")  on  January  12, 1993, 
tenered  to  the  Federal  Energy 
Regulatory  Commission 
("Commission")  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volumes 
No.  1,  the  following  tariff  sheets: 

Sflcond  Revised  Sheet  No.  9 
Third  Revised  Sheet  No.  74 

The  tariff  sheets  are  proposed  to  be 
effective  January  1, 1993. 

HIOS  states  that  the  tariff  sheets  are 
being  filed  to  comply  with  the 
Commission's  letter  order  issued 
December  28, 1992,  in  H/g/r  Island 


Offshore  System.  Docket  Nos.  RP92-50- 
001  and  CP90-406-000  ("Order^ 
wherein  HIOS  was  required  to  file  tariff 
sheets  reflecting  the  termination  of  its 
capacity  brokering  program  effective 
January  1, 1993. 

HIOS  further  states  that  since  its 
Fourth  Revised  Sheet  No.  8A  had  been 
Included  in  the  tarifff  solely  for 
purposes  of  capacity  brokering,  and  will 
no  longer  be  used  in  the  future,  a  new 
tariff  Sheet  8A  has  not  been  included  in 
this  filing,  and  HIOS's  Fourth  Revised 
Sheet  No.  8A  should  therefore  be 
removed  from  the  tariff  to  reflect  the 
termination  of  the  capacity  brokering 
program. 

HIOS  also  states  that  copies  of  this 
filing  were  posted  and  served  on  all  of 
its  shippers,  and  upon  all  parties  listed 
on  the  service  list  maintained  by  the 
Commission's  Secretary  in  tliia 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  January  26, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  93-1872  Filed  1-25-93;  8:45  am) 

BILUNO  COOe  t717-01-M 


[Docket  No.  CP92-71 S-000  el  at] 
UtMrty  PipeUn*  Co.;  •!  aL;  SUa  Visit 

In  the  matter  of  Texas  Eastern 
Transmission  Corporation,  Docket  No*. 
CP92-716-000.  CP92-719-000,  CP92-720- 
000,  and  CP93-108-000;  Texas  Eastern 
Transmission  Corporation,  Docket  No.  CP92- 
717-000,  and  Trunkline  Gas  Company, 
Docket  No.  CP92-71 8-000;  TianscontiDental 
Gas  Pipe  Line  Corporation,  Docket  Na  CP92- 
721-000;  Texas  Gas  Transmission 
Corporation,  Docket  Nos.  CP92-730-000  and 
CP92-734-000. 
January  15. 1993. 

Notice  is  hereby  given  that  the  staff  of 
the  Federal  Energy  Regulatory 
Commission  will  conduct  a  site  visit 
with  the  applicants  for  the  facilities 
proposed  in  the  Liberty  Project.  The 
proposed  facilities  are  located  in 
Kentucky,  hidiana.  Ohio.  Pennsylvania, 
New  Jersey,  and  New  York.  This  site 
visit  will  take  place  February  1  throu^ 
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4, 1993.  Those  planning  to  attend  must 
provide  their  own  transportation.  For 
further  information,  call  Jeff  Gerber, 
(202) 208-0282. 

Linwood  A.  Watson,  Jr., 

Acting  Secwtaiy. 

[FR  Doc.  93-1791  Filed  1-25-93;  8:45  am] 

MLUNO  CODE  tn7-9%-m 

[Docket  No.  RP92-73-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Informal  Settlement 
Conference 

January  19. 1993. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  at  10  p.m.  on  Friday, 
January  29, 1993.  The  conference  will 
be  held  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  810 
First  Street  NE.,  Washington.  DC,  for  the 
purpose  of  exploring  the  possible, 
settlement  of  the  above-captioned 
proceeding,  including  the  Staff's 
settlement  offer  of  January  15, 1993  and 
any  counter-offer  that  National  Fuel  Gas 
Supply  Company  may  submit  by  the 
time  of  the  meeting.  

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Joanne  Leveque  at  (202)  208-5705  or 
Warren  Wood  at  (202)  208-2091. 
Linwood  A.  Watson,  Jr., 
Acting  Sacretary. 

(FR  Doc.  93-1870  Filed  1-25-93;  8;45  am] 
WLUNG  CODE  srir-oi-M 

[Docket  No.  MT8a-2S-010] 

Valero  Interstate  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

January  19. 1993. 

Take  notice  that  Valero  Interstate 
Transmission  Company  ("Vitco"),  on 
January  12, 1993,  tendered  for  filing  the 
following  tariff  sheets: 

FERC  Gas  Tariff,  First  Revised  Volume  No. 
1 

3rd  Revised  Sheet  No.  71 
2nd  Revised  Sheet  No.  71.01 

Vitco  states  that  the  purpose  of  this 
filing  is  to  revise  the  list  of  operating 
personnel  shared  by  Vitco  and.its 
marketing  affiliates. 

The  proposed  effective  date  of  the 
above  fi  ing  is  February  12, 1993.  Vitco 


requests  a  waiver  of  any  Commission 
order  or  regulations  which  would 
prohibit  such  filing  or  implementation 
by  February  12, 1993. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regxilations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  January  26, 1993, 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  93-1869  Filed  1-25-93;  8:45  am] 
BIUJNQ  COOC  SriT-OI-M 


Office  of  Fossil  Er>ergy 

[FE  Dock»t  No.  92-75-NQ] 

MCV  Gas  Acquisition  General 
Partnership;  Order  Granting  Blanket 
Authorization  to  Import  Natural  Gas 
from  Canada 

agency;  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  E)epartment  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  MCV 
Gas  Acquisition  General  Partnership 
blanket  authorization  to  import  up  to  20 
Bcf  of  natural  gas  from  Canada  over  a 
two-year  period  beginning  on  the  first 
date  of  delivery. 

This  order  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room,  room  3F-056, 
Forrestal  Building.  1000  Independence 
Avenue  SW.,  Washington,  DC  20585. 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC  on  January  15. 
1993. 

Charles  F.  Vacek, 

Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 

IFR  Doc.  93-1885  Filed  1-25-93;  8:45  am) 

BIUJNQ  CODE  •4S0-01-M 


[FE  DockM  No.  M-IIS-NG] 

Selkirk  Cogen  Partners,  LP.;  Blanket 
Authorization  to  Import  and  Export 
Natural  Gas  From  and  to  Canada 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
blanket  authorization  to  Selkirk  Cogen 
Partners,  LP.  to  import  and  export  up 
to  57  Bcf  of  natiu'al  gas  over  a  two-year 
period  begiiming  on  the  date  of  fiist 
import  or  export  delivery. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  room  3F- 
056,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  586-9478. 
The  docket  room  is  open  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC  on  January  IS, 
1993. 

Charles  F.  Vacek, 

Deputy  Assistant  Secretary  for  Fuels 

Programs,  Office  of  Fossil  Energy. 

IFR  Doc.  93-1886  Filed  1-25-93;  8:45  am) 

SHXtNO  CODE  SiSO-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL4556^] 

Notice  of  a  Public  Meeting  on  the 
Hazardous  Waste  identification  System 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice. 

SUMMARY:  We  are  giving  notice  of  a 
February  4-5  meeting  to  discuss  issues 
specifically  related  to  contaminated 
media.  We  will  also  discuss  how  best  to 
address  the  issues  relating  to  other 
waste  streams.  The  meeting  is  open  to 
the  public  without  advance  registration. 
DATES:  The  February  4  meeting  will  run 
ft-om  8:30  a.m.  to  5  p.m.  The  February 
5lh  meeting  will  nm  from  8:30  a.m.  to 
12  p.m. 

LOCATION:  The  meeting  will  be  held  at 
the  Quality  Hotel.  415  New  Jersey 
Avenue  NW..  Washington.  DC  (202) 
638-1616. 

FOR  FURTHER  INFORMATION  CONTACT: 

Persons  needing  further  information  on 
the  substantive  matters  of  the  rule 
should  contact  WiUiam  A.  Collins,  Jr., 
Office  of  Solid  Waste,  OS-333, 
Environmental  Protection  Agency. 
Washington,  DC  20460;  phone  (202) 
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260-4791.  Persons  needing  further 
information  on  procedural  matters 
should  call  the  meeting  Co-facilitator, 
Denise  Madigan.  of  Endispute. 
Washington.  DC  (202)  429-8782. 

Dated:  January  21, 1993. 
OirisKirtz, 

Director.  Consensus  and  Dispute  Besolution 
Prograw. 

IFR  Doc.  93-1877  Filed  1-25-93;  8:45  ami 
wtuNO  cooc  iHe-ie-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Update  to  Notice  of  Hnanclal 
Institutions  for  Which  the  Federal 
Deposit  insurance  Corporation  Haa 
Been  Appointed  Either  Receiver, 
Liquidator,  or  Manager 

AGEHCY:  Federal  Deposit  Insurance 
Corporation. 

ACTION:  Update  listing  of  financial 
institutions  in  liquidation. 

SUMMARY:  The  Federal  Deposit 
Insurance  Corporation  (Corporation)  has 
adopted  a  policy  statement  concerning 
12  U.S.C.  1825(b)(2)  of  the  Financial 
Institutions  Reform.  Recovery,  and 
Enforcement  Act  of  1989  and  28  U.S.C. 
2410(c).  The  policy  statement  and  an 
initial  listing  of  financial  institutions  in 
liquidation  were  published  in  July  2, 
1992  edition  of  the  Federal  Register. 
The  following  is  a  list  of  financial 
institutions  which  have  been  placed  in 
liquidation  since  the  December  14, 1992 
publication. 

Federal  Deposit  Insurance  Corpora- 
TKDN  Active  Institutions  in  Liquida- 
tion Alpha  Listing  (Name) 


Federal  Deposit  iNSURANCE  Corpora- 
tion active  INSTTTUTIONS  IN  LIQUIDA- 
TION Alpha  Listing  (Name)— Continued 


Institution  name, 
city/state 


Burritt  Interfinsncial 

BancorporaSon, 

New  Britain,  CT. 
Eastland  Bank, 

Woonsocket,  Rf. 
Eastland  Savings 

Bank. 

Woonsocket.  Rl. 
Heritage  Bank  tor 

Savings,  Hol- 

yoke,  MA. 
Huntington  Pacific 

Thrift  &  Loan, 

HunHngton 
X   B6*ch,  CA. 
Metttor  Savings 

Bank.  PhOadet- 

pMa,  PA. 
Saikxs  and  Mer- 
chants BST  Co.. 

Vienna,  VA. 


DatedOMd,  regkm 


12/04/92,  New  Yoi1«  . 

12/11/92,  New  York. 
12/11/92,  New  YortJ. 

12/04/92,  New  York 


12/04/90.  Sw  Frarv 
Cisco. 


12/11/92,  New  York.. 
12/11/92,  Chkago  _.. 


Ret 

No. 


4551 

4557 
4558 

4553 

4552 

4556 

4554 


Institution  name, 
ctty/ttate 

Date  ckMed.  regkx) 

Re( 

No. 

The  Bremen  State 
Bank.  Brannan, 
KS. 

The  RushviOe  Na- 
tional Bank, 
RustwMe,  IN. 

12/18^,  Chkago  

12/18/92,  Chk:aoo  ..... 

4559 
4560 

Dated:  January  19, 1993. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinaon, 
£xecu  tive  Secretary. 
(PR  Doc.  93-1758  Filed  1-25-93;  8:45  ami 

MLUNO  cooc  C714-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Pul)llc  Information  Collection 
Requirements  SutKnitted  to  0MB  for 
Review 

ACTION:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  has 
submitted  to  the  Office  of  Management 
and  Budget  the  following  public 
information  collection  requirements  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1980, 44  U.S.C.  chapter  35. 
DATES:  Comments  on  this  information 
collection  must  be  submitted  on  or 
before  March  29, 1993. 
ADDRESSES:  Direct  comments  regarding 
the  burden  estimate  or  any  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  this  burden,  to: 
The  FEMA  Information  Collections 
Clearance  Officer  at  the  address  below; 
and  to  Gary  Waxman,  Office  of 
Management  and  Budget,  3235  New 
Executive  Office  Building,  Washington, 
DC  20503,  (202)  395-7340,  within  60 
days  of  this  notice. 
FOR  FURTHER  INFORMATIOfl  CONTACT: 
Copies  of  the  above  information 
collection  request  and  supporting 
documentation  can  be  obtained  by 
calling  or  writing  Linda  Horror,  FEMA 
Information  Collections  Clearance 
Officer.  Federal  Emergency  Management 
Agency,  500  C  Street  SW.,  Washington, 
DC  20472.  (202)  646-2624. 

Type:  Extension  of  3067-0188. 

Title:  Disaster  Response 
Questionnaire. 

Abstract:  The  Disaster  Response 
Questionnaire,  FEMA  Form  90-2,  is 
used  to  assess  the  effectiveness  of  State 
and/or  local  response  to  actual  disasters 
and  to  also  evaluate  FEMA  programs . 


that  support  and  enhance  local 
capabiUties  as  directed  by  the  Federal 
Civil  Defense  Act  of  1950,  as  amended. 

Type  of  Respondents:  State  and  local 
governments. 

Estimate  of  Total  Annual  Reporting 
and  Recordkeeping  Burden:  540  hours. 

Number  of  Respondents:  360. 

Estimatea  Average  Burden  Time  per 
Response:  1.5  hours. 

Frequency  of  Response:  On  occasion. 

Dated:  January  7, 1993. 
WasWyC  Moors. 

Director.  Office  of  Administrative  Suppat. 
[PR  Doc.  93-1881  Filed  1-25-93;  8:45  am) 
BNJJNQ  C006  erit-oi-M 


[FEMA-«76-DR) 

Delaware;  Ma|or  DIaaater  and  Related 
Determinatlona 

AGENCY:  Federal  Emergency 

Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Delaware 
(FEMA-976-DR),  dated  January  15, 
1993,  and  related  determinations. 
EFFECTIVE  DATE:  January  15, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  15, 1993,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et seq).  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Delaware, 
resulting  firom  a  severe  coastal  storm  and 
flooding  on  December  11-14, 1992,  it  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  ("the  Stafford  Act").  I, 
therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Delaware. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  I^iblic 
Assistance  in  the  designated  areas. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  ibr 
Public  Assistance  will  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
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Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 1 
hereby  appoint  Alfred  A.  Hahn  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
OHicer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Delaware  to  have 
been  affiected  adversely  by  this  declared 
major  disaster 

Sussex  County  for  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 

WaUaceE.StkkiMy. 

Director. 

(PR  Doc.  83-1883  Filed  l-25-e3;  8:45  am] 

8U.LiMG  CODE  Snt-02-M 


[FEMA-975-OR] 

Massachusetts;  Amendment  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the 

Commonwealth  of  Massachusetts 
{FEMA-975-DR).  dated  December  21, 
1992.  and  related  determinations. 

EFFECTIVE  DATE:  December  31. 1992. 

FOR  FURTHER  INFORMATK)N  CONTACT: 

Pauline  C  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-3606. 

SUPPLEMBfTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the 
Commonwealth  of  Massachusetts,  dated 
December  21. 1992,  is  hereby  amended 
to  include  the  following  areas  among 
those  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  December 
21. 1992: 

The  county  of  Middlesex  for  Public 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Grant  C  Pclenoii, 

Associate  Director.  State  and  Local  Programs 
and  Support 

(PR  Doc  93-1884  FUed  1-25-93;  8:45  am) 
KLUNQ  COM  «n*-»-M 


FEDERAL  RESERVE  SYSTEM 

Allied  Irish  Banks  Umitsd  pic; 
Acquisition  of  Company  Engaged  In 
Permlsslbla  Nonl>anklng  ActMtlaa 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f)}  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consimimation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  ^uch  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  imdue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  19, 
1993. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian.  Jr..  Senior 
Vice  President)  701  East  Byrd  Street. 
Richmond,  Virginia  23261: 

1.  Allied  Irish  Banks  Umitedplc, 
Ehiblin,  Ireland,  and  First  Maryland 
Bancorp,  Baltimore,  Maryland,  to 
acquire  Internet.  Inc..  Reston,  Virginia, 
and  thereby  engage  in  providing  data 
processing  switching  smvices  for 
automatic  teller  machines  and  point  of 
sale  networks  pursuant  to  §  225.25(b)(7) 
of  the  Board's  Regulation  Y. 


Board  of  Govonion  of  the  Federal  Rssarve 
System,  January  19, 1993. 
jonaJiir  J.  JoluMoa. 
Associate  Secretary  of  the  Board. 
IFR  Doc.  93-1852  Filed  1-25-93;  8:45  am) 
BtUMQ  COOC  I9ie-«t-f 


city  Bancaharas,  Inc.  Employaa  Stock 
Ownership  Plan,  at  al.;  Change  In  Bank 
Control  Notices;  Acquisitions  of 
Sharaa  of  Banka  or  Bank  Holding 
Companlea 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bai.k 
Control  Act  (12  U.S.C.  1817(j}J  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  ur  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j){7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  February  16, 1993. 

A.  Federal  Reserve  Bank  of  Kansas 

City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1 .  City  Bancshares,  Inc.  Employee 
Stock  Ownership  Plan,  Oklahoma  City, 
Oklahoma;  to  acquire  an  additional  4.46 
percent  of  the  voting  shares  of  City 
Bancshares,  Inc.  Oklahoma  City, 
Oklahoma,  for  a  total  of  19.66  percent, 
and  thereby  indirectly  acquire  City  Bank 
and  Trust,  Oklahoma  City,  Oklahoma. 

B.  Federal  Reserve  Bank  of  Dallas 

(W.  Arthur  Tribble,  Vice  President)  400 
South  Akard  Street.  Dallas.  Texas 
75222: 

I.  Therman  CoyNoe,  Henderson, 
Texas;  to  acquire  an  additional  2.06 
percent  of  the  voting  shares  of  Rusk 
County  Bancshares.  Inc.,  Henderson, 
Texas,  for  a  total  of  12.06  percent,  and 
thereby  indirectly  acquire  Peoples  State 
Bank  of  Henderson,  Henderson,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  19, 1993. 
lennifsr  J.  Johnsoii. 
Associate  Secretary  of  the  Board. 
[FR  Doc  93-1854  Filed  1-25-93:  8:45  am] 
WLUNO  cooc  tne-ei-f 
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Mainline  Bancorp,  Inc  el  at.; 
Fonnationa  o^.  AcqulaMona  by;  and 
Mergers  of  Bank  Holding  Cowpanlee 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regxilation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  February 
19, 1993. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street, 
Philadelphia,  Pennsylvania  19105: 

1.  Mainline  Bancorp,  Inc..  Portage, 
Pennsylvania;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Portage  National 
Bank,  Portage,  Pennsylvania. 

B.  Federal  Reserve  Bank  of  Dallas 

(W.  Arthur  Tribble,  Vice  President)  400 
South  Akard  Street.  Dallas,  Texas 
75222: 

1.  First  Amarillo  Bancorporation.  Inc.. 
Amarillo,  Texas;  to  acquire  13.2  percent 
of  the  voting  shares  of  The  Bank  of  New 
Mexico  Holding  Company, 
Albuquerque,  New  Mexico,  and  thereby 
indirectly  acquire  The  Bank  of  New 
Mexico,  Albuquerque,  New  Mexico. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  19, 1993. 
lennifisr  }.  Johnion, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  93-1855  Filed  1-25-03;  8:45  am) 
■iLUNG  cooc  eie-ei-f 


GENERAL  SERVICES 
AOMINISTRATION 

Report  on  New  Syatam  Of  Reoorda 
Under  tfie  Privacy  Act  of  1974 

AGENCY:  General  Services 

Administration. 

ACnON:  Notification  of  establishment  of 

a  system  of  records. 

SUMMARY:  The  purpose  of  this  document 
is  to  give  notice,  under  the  provisions  of 
the  Privacy  Act  of  1974.  5  U.S.C.  552a. 
of  intent  by  the  General  Services 
Administration  to  establish  and 
maintain  a  system  of  records. 

The  system  of  records.  Citizens' 
Commission  on  Public  Service  and 
Compensation  (CCPSC)  Candidate  and 
Alternate  Member  Files,  will  be 
established  to  assemble  in  one  system 
information  on  potential  candidates  for 
appointment  by  the  Administrator  of 
General  Services  as  members  on  the 
CCPSC.  The  information  assembled  will 
be  that  necessary  to  establish  the 
eligibility  of  potential  candidates  and 
alternates  for  membership  and  to 
determine  whether  or  not  the  candidate 
or  alternate  is  restricted  by  law  or 
regulation  from  serving  as  a  member  of 
the  CCPSC.  A  system  report  was  filed 
with  the  Speaker  of  the  House,  the 
President  of  the  Senate,  and  the  Office 
of  Management  and  Budget. 
DATES:  Any  interested  party  may  submit 
written  comments  about  this  new 
system.  Comments  must  be  received  on 
or  before  the  30th  day  following 
publication  of  this  notice  (February  25, 
1993).  The  system  will  become  effective 
without  further  notice  on  the  30th  day 
following  publication  of  this  notice 
unless  comments  are  received  that 
would  result  in  a  contrary  decision. 
ADDRESS:  Address  comments  to  the 
General  Services  Administration  (CAIR), 
Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Mary  Cimninghara,  GSA  Privacy  Act 
Officer,  telephone  (202)  501-2691. 

Background 

The  system  of  records.  Citizens' 
Commission  on  Public  Service  and 
Compensation  (CCPSC)  Candidate  and 
Alternate  Member  Files  (HRO-38),  is 
being  established  by  the  Administrator 
of  the  General  Services  Administration 
to  determine  the  eligibility  of  potential 
candidates  for  appointment  as  one  of 
the  five  members  of  the  CCPSC  to  be 
designated  by  the  Administrator  of 
General  Services.  The  CCPSC  was 
established  by  Title  VII  of  the  Ethics 
Reform  Act  of  1989,  Pub.  L  101-194, 
which  requires  that  five  of  its  eleven 
members  be  appointed  by  the 


Administrator  of  General  Services  from 
voter  registration  lists,  subject  to 
qualification  requirements  established 
by  law.  The  other  members  are  to  be 
appointed  by  the  President,  the  Chief 
Justice  of  the  United  States,  the  Speaker 
of  the  House  of  Representatives,  and  the 
President  pro  tempore  of  the  Senate. 
The  revised  system  of  records  is  as 
follows: 

HRO-38 
SYSTEM  name: 

Qtizens'  Commission  on  Public 
Service  and  Compensation  (CCPSC) 
Candidate  and  Alternate  Member  Files. 

SYSTEM  LOCATKMl: 

This  system  of  records  is  located  in 
the  Committee  Management  Secretariat, 
General  Services  Administration,  Suite 
816, 1730  K  St.  NW.,  Washington,  DC 
20006. 

PURPOSE: 

This  system  is  established  to  enable 
GSA  to  screen  candidates  and  select  the 
five  GSA-designated  members  and  ten 
alternates  therefrom,  according  to  law 
and  GSA  regulation  to  serve  on  the 
CCPSC  If  one  or  several  of  the  GSA- 
designated  members  chosen  cannot 
continue  as  members  of  the  CCPSC  for 
any  reason,  further  review  of  the  records 
will  be  conducted  only  as  necessary  to 
replace  these  former  members  from 
predesignated  alternates  and  only 
during  the  one-year  period  of  their  term. 

CATEOORCS  OF  MOMOUAU  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  the  system  are 
those  randomly  selected  by  GSA  to  be 
potential  members  of  the  CCPSC 

CATEOORCS  OF  RECORDS  IN  THE  SYSTEM: 

Records  include  the  following 
information  on  each  individual  in  the 
system:  (1)  Information  from  state 
precinct  voter  registration  lists,  which 
may  include  name,  address.  Social 
Security  Number,  and  date  of  birth;  (2) 
information  collected  from  individuals 
via  questionnaires,  which  may  include 
the  above  information,  plus  home  and 
work  telephone  numbers,  whether  or 
not  said  individual  is  an  officer  or 
employee  of  the  Federal  Government,  or 
is  a  relative  or  dependent  relative  of  any 
officer  or  employee  of  the  Federal 
Government,  whether  or  not  said 
individual  is  registered  as  a  lobbyist  or 
required  to  register  as  a  lobbyist,  or  is 
a  relative  or  a  dependent  relative  of  any 
registered  lobbyist  or  any  individual 
required  to  register  as  a  lobbyist,  and 
whether  or  not  said  individual  is 
currently  under  indictment  for  a  felony 
offense,  or  has  ever  been  convicted  of  a 
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felony  offense;  (3)  information  required 
to  vaUdate  the  information  from  the 
questionnaires  as  to  registered  lobbyist 
status:  (4)  information  extracted  from 
various  sources  and  maintained  on 
databases;  and  (5)  correspondence  with, 
or  relating  to  individual  potential 
candidates  or  alternates. 

AUrNOfVrr  PM  MAIKTENANCf  Of  THE  SYSTEM: 

The  collection  of  this  information  is 
authorized  by  section  701(b)  of  the 
Ethics  Reform  Act  of  1989  (2  U.S.C 
352).  whidi  provides  that  the 
individuals  appointed  as  members  of 
the  Citizens'  Commission  on  Public 
Service  and  Comi}ensation  by  the 
Administrator  of  General  Sendees  must 
be  selected  from  voter  registration  lists 
and  must  meet  stated  qualification 
requirements;  and  bv  5  CFR  part  731 
pertaining  to  suitability  determinations 
for  persons  appointed  to  a  Federal 
Government  position.  The  collection  of 
Social  Security  Numbers  (SSN)  is 
authorized  by  Executive  Order  9397. 

ROUTINE  USES  OF  RECORDS  MAMTAMB)  M  THE 
SYSTEM,  mCLUOMQ  CATEQORKS  OF  USERS  AND 
THE  FURF06ES  OF  SUCH  USE: 

a.  To  disclose  information  to  the 
OfUce  of  Personnel  Management  under 
the  agency's  responsibility  for 
conducting  those  evaluations  and 
siutability  checks  necessary  to  qualify 
candidates  for  membership  on  the 
CCPSC. 

b.  To  disclose  information  to  another 
Federal  agency  or  a  court  when  the 
Government  is  a  party  to  a  proceeding 
before  that  court. 

c.  To  disclose  information  to  a 
Member  of  Congress  or  a  congressional 
staff  member  in  response  to  an  inquiry 
from  that  congressional  office  made  in 
behalf  of  a  constituent 

d.  To  disclose  information  to  a 
Federal,  State,  local,  or  foreign  agency 
responsible  for  investigating, 
prosecuting,  enforcing,  or  carrying  out  a 
statute,  rule,  regulation,  or  order,  where 
the  General  Services  Administration 
becomes  aware  of  a  violation  or 
potential  violation  of  dvil  or  criminal 
law  or  regulation. 

e.  To  disclose  information  to  the  Clerk 
of  the  U.S.  House  of  Representatives  and 
to  the  Secretary  of  the  Senate,  to  verify 
compliance  with  restrictions  on 
committee  service  by  registered 
lobbyists. 

f.  To  disclose  to  the  CCPSC 
information  regarding  selected  members 
for  personnel  management  purposes  and 
to  determine  continued  eligibility  to 
serve  on  the  committee. 

g.  To  disclose  to  the  press  and  to  the 
public  information  regarding  selected 
members  and  alternates. 


FOUCIES  AND  FRACnCES  FOR  STOnMO, 
RETRKVMO.  ACCESSMQ,  RETAWMO,  AND 
D0FOSMO  OF  NKOROt  M IME  tVtrei: 

storaqe: 

Paper  records  in  file  folders  and 
cabinets;  electronic  media  copies  of 
records  are  stored  on  CD-ROM  disks 
and  in  electronic  databases. 

retrcvabhjty: 

Filed  at  system  location  by  name  and 
geographic  region. 

SAITQUAnPS: 

Paper  records  and  CD-ROM  disks  are 
stored  in  lockable  containers  or  secured 
rooms:  the  electronic  database  is 
password  protected. 

RETBnWN  AND  DISPOSAL: 

Disposal  of  records  is  described  in  the 
HB,  GSA  Records  Maintenance  and 
Disposition  System  (OAD  P  1820.2). 

SYSTEM  MANAGER  AND  ADDRESS: 

Director,  Committee  Management 
Secretariat,  General  Services 
Administration.  1730  K  St.  NW., 
Washington,  DC  20006. 

NOTIFICATION  PROCEDURE: 

Inquiries  from  individuals  should  be 
addressed  to  the  system  manager. 

RECORD  ACCESS  PROCEDURE: 

Requests  from  individuals  should  be 
addressed  to  the  system  manager. 
Individuals  must  furnish  their  full 
name,  Social  Security  Number,  address, 
and  telephone  number.  For 
identification  requirements,  refer  to  the 
agency  regulations  outlined  in  41  CFR 
part  105-64  of  the  Code  of  Federal 
Regulations. 

CONTESTWn  RECORD  PROCEDURES: 

General  Services  Administration  rules 
for  contesting  the  contents  and 
appealing  initial  decisions  are  issued  in 
41  CFR  part  105-64. 

RECORD  SOURCE  CATEGORIES: 

Individuals,  in  voluntarily-completed 
questionnaires:  state  precinct  voter 
registration  files;  the  Office  of  Personnel 
Management;  and  lists  of  registered 
lobbyists  maintained  by  the  Clerk  of  the 
House  of  Representatives  and  the 
Secretary  of  the  Senate. 

Dated:  January  15, 1993. 
Emily  C.  Karam, 

Director,  Information  Management  Division. 
(PR  Doc.  93-1846  Filed  1-25-93;  8:45  am] 

MUMOCOOC  M20-»«-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Contort  for  D^mtm  Control  and 
PrtvwtUon  (CDC) 

FMd  Methods  for  the  Analysis  of 
Airborne  Partlculato  Lead;  Meeting 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Field  Methods  for  the  Analysis  of 
Airborne  Particulate  Lead. 

Time  and  Data:  1  p.ni.-Sp.m.,  Febniaiy  17. 
1993. 

Place:  Alice  Hamilton  laboratory, 
Conference  Room  B-227,  NIOSH,  CDC,  5555 
Ridge  Avenue.  Cincinnati,  Ohio  45213. 

Statut:  Open  to  the  public,  limited  only  by 
the  space  available.  Viewpoints  and 
suggestions  from  industry,  labor,  acidemia, 
other  government  agencies,  and  the  public 
are  invited. 

Purpose:  To  conduct  an  open  review  of  a 
NIOSH  research  project  in  the  Division  of 
Physical  Sciences  and  Engineering  entitled 
"Field  Methods  for  the  Analysis  of  Airimme 
Particulate  Lead."  This  proiect  concerns  the 
investigation  of  proposed  sampling  and 
analytical  methodology  for  monitOTing 
exposure  to  airborne  lead  particles,  using 
field-readable  instrumentation. 

Contact  Person  for  Additional  Information: 
Kevin  E.  Ashley,  Ph.D.,  NIOSH,  CDC,  4676 
Columbia  Parkway,  Mailstop  R7.  Cincinnati, 
Ohio  45226,  telephone  513/841-4402. 

Dated:  January  19. 1993. 
ElvinHllyw, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

(PR  Doc.  93-1821  Piled  1-25-93;  8:45  am) 

MLLMO  COK  4160-1»-M 


NaUonal  Committee  on  Vttal  and  Health 
StatisUce  (NCVHS)  Sut>committee  on 
State  end  Community  Health  Statlstice; 
Meeting 

Pursuant  to  Public  Law  92-463,  the 
National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
following  meeting  (working  session). 

Name:  NCVHS  Subcommittee  on  SUte  and 
Conmiunity  Health  Statistics. 

rime  and  Date:  9  a.m.-5  p.m.,  February  18, 
1993. 

I^ace:  Room  303A-305A,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201. 

Status:  Open. 

Purpose:  The  subcommittee's  report  on 
State  and  Community  Health  Status  will  be 
reviewed  for  further  consideration  before 
submission  to  the  full  committee. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  ai 
simunaries  of  tlie  meeting  and  a  roster  of 
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committee  members  may  be  obtained  firom 
Gail  F.  Fisher.  Ph.  D.,  Executive  Secretary, 
NCVHS.  NCHS,  Room  1100.  Presidential 
Building,  6525  Belcrest  Road.  Hyattsville, 
Maryland  20782.  telephone  301/436-7050. 

Dated:  January  19. 1993. 
Elvin  Hilya-, 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 
(FR  Doc.  93-1822  Filed  1-25-93;  8:45  am] 


MJJNO  COOC  41W-1C-II 


Food  and  Drug  Adminiatration 

[Doclwt  No.  92O-0451] 

SciwKO^AST;  Wtthdrawal  of  Petition 
for  Affirmation  of  GRAS  Statue 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACnOM:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  petition  (GRASP 
4GO037)  proposing  that  sodium 
hypochlorite  in  an  aqueous  solution  (up 
to  200  parts  per  million  (ppm)  available 
chlorine)  for  intermittent  spraying  of 
beef,  lamb,  and  hog  carcasses  during  the 
cooler-chilling  process  be  affirmed  as 
generally  recognized  as  safe  (GRAS). 
The  petition  was  withdrawn  by 
Scienco/FAST  (previously  Scienco  Inc.), 
which  purchased  the  petition  rights. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  D.  Laumbach,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
217),  Food  and  Drug  Administration. 
200  C  St.  SW.,  Washington.  DC  20204. 
202-254-9519. 

SUPPI^MENTARY  INFORMATION:  In  the 
Federal  Register  of  March  26, 1974  (39 
FR  11215).  FDA  published  a  notice  that 
a  petition  (GRASP  4G0037)  had  been 
filed  by  Morton  Salt  Co.,  110  North 
Wacker  Dr.,  Chicago,  IL  60606.  The 
petition  proposed  that  sodium 
hypochlorite  in  an  aqueous  solution  (up 
to  200  ppm  available  chlorine)  for 
intermittent  spraying  of  beef,  lamb,  and 
hog  carcasses  during  the  cooler-chilling 
process  be  affirmed  as  GRAS.  Scienco/ 
FAST.  3240  North  Broadway,  St.  Louis. 
MO  63147-3515,  which  purchased  the 
petition  rights,  has  now  withdrawn  the 
petition  without  prejudice  to  a  future 
filing  (21  CFR  171.7). 

Dated:  January  12, 1993. 
Frank  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  93-1793  Filed  1-25-92;  8:45  ami 
BIUMQ  COM  41«-«t-r 


px>ek*t  No.  92N-0434] 

Draft  Policy  Statement  on  Induetry- 
Supported  SdentHIc  end  Educetlonel 
Actlvlttee;  Extenelon  of  Comment 
Period 

agency:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Notice;  extension  of  comment 

period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  extending  to 
February  25, 1993,  the  comment  period 
for  the  notice,  which  appeared  in  the 
Federal  Register  of  November  27, 1992 
(57  FR  56412).  The  document  asked  for 
public  comment  on  FDA's  current  draft 
policy  statement  on  industry-supported 
scientific  and  educational  activities. 
FDA  is  taking  this  action  in  response  to 
a  request  for  an  extension  of  the 
comment  period. 

DATES:  Comments  by  February  25, 1993. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr..  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  C.  Gross,  Office  of  External  Affairs 
(HF-24),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301^43-3390. 
SUPPt^MENTARY  INFORMATION:  In  the 
Federal  Register  of  November  27, 1992 
(57  FR  56412),  FDA  published  a  notice 
for  public  comment  on  its  current  draft 
policy  statement  on  industry-supported 
scientific  and  educational  activities  on 
therapeutic  and  diagnostic  products 
(human  and  animal  drugs,  biological 
products,  and  medical  devices)  for 
health  care  professionals.  Interested 
persons  were  given  imtil  January  26, 
1993,  to  respond  to  the  notice. 

In  response  to  the  notice,  FDA  has 
received  a  request  for  an  extension  of 
the  comment  period  for  an  additional  90 
days  because  the  original  60-day 
comment  period  does  not  allow 
sufficient  time  to  prepare  a 
comprehensive  response.  After  careful 
consideration,  the  agency  is  granting  an 
extension  of  the  comment  period. 
However,  the  agency  is  granting  a  30- 
day  extension,  rather  than  the  requested 
90  days.  Accordingly,  the  comment 
period  is  extended  to  February  25, 1993. 

Interested  persons  may,  on  or  before 
February  25, 1993,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  the 
draft  policy  statement.  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 


brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Dated:  January  19, 1993. 
Michael  R.  Tayktr. 
Deputy  Conunissioner for  Policy. 
(FR  Doc.  93-1910  Filed  1-21-93;  3:22  pm] 
MLUNQ  COOe  41M-M-P 


[Oodwt  Na  93H-00061 

Public  Heertng:  Regulatory  Approacli 
to  Pocltron  Emieeion  Tomogrephic 
(PET)  Redlopharmaceutlcele 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

Acnow:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
location  for  a  March  5, 1993,  public 
hearing  that  will  be  held  to  discuss  FDA 
intentions  regarding  the  regulation  of 
positron  emission  tomographic  (PET) 
radiopharmaceuticals.  Representatives 
of  the  nuclear  medicine  physician, 
pharmacy,  and  industry  communities 
have  expressed  interest  in  a  nimiber  of 
different  regulatory  alternatives.  FDA 
will  present  its  proposal  regarding 
regulation  of  PET  radiopharmaceuticals 
after  which  an  opportunity  will  be  given 
for  comments  &t)m  the  various  groups. 
A  draft  policy  proposal,  entitled 
"Regulatory  Approach  to  PET 
Radiopharmaceuticals,"  has  been 
developed  and  is  available  prior  to  the 
hearing. 

DATES:  The  public  hearing  will  be  held 
on  Friday,  March  5,  1993,  9  a.m.  to  4 
p.m.  Persons  interested  in  making  oral 
presentations  at  this  hearing  should 
notify  the  contact  person  (address 
below)  by  February  19, 1993.  Written 
comments  will  be  accepted  until  March 
20, 1993. 

ADDRESSES:  The  public  hearing  will  be 
held  at  the  Parklawn  Bldg..  conference 
rms.  D  and  E,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Written 
comments,  in  lieu  of  an  oral 
presentation,  may  be  submitted  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville.  MD  20857.  Submit  written 
requests  for  copies  of  the  draft  policy 
proposal  to  the  Center  for  Drug 
Evaluation  and  Research,  Executive 
Secretariat  Staff  (HFD-8),  Food  and 
Drug  Administration,  5600  Fishere 
Lane,  Rockville.  MD  20857. 
FOR  FURTHER  MFORMATION  CONTACT: 
Leander  B.  Madoo,  Center  for  Drug 
Evaluation  and  Research  (HFD-Q),  Food 
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and  Drug  Administration,  5600  Fishers 
Lane.  Rockville.  MD  29857,  301-443- 
5455.  facsimile  301-443-0699. 
SUPPLEMEFfTARY  WFOmUTION:  Under  the 
procedures  governing  the  hearing  foimd 
at  21  CFR  part  15,  FDA  is  announcing 
that  a  public  hearing  will  be  held  on 
March  5. 1993.  to  discuss  FDA 
intentions  regarding  the  regulation  of 
PET  radiopharmaceuticals.  The  purpose 
of  the  public  hearing  is  to  permit  FDA 
to  take  into  consideration  the  regulatory 
issues  that  may  be  raised  in  a  public 
forum.  Persons  interested  in  making  oral 
presentations  at  this  hearing  should 
notify  the  contact  person  (address 
above)  by  February  19, 1993.  Written 
comments,  in  lieu  of  an  oral 
presentation,  may  be  submitted  to  the 
Dockets  Management  Branch  (address 
above).  Written  comments  will  be 
accepted  until  March  20, 1993.  Submit 
written  requests  for  copies  of  the  draft 
policy  proposal  entitled  "Regulatory 
Approach  to  PET 

Radiopharmaceuticals"  to  the  Center  for 
Drug  Evaluation  and  Research, 
Executive  Secretariat  Staff  (address 
above).  Send  a  self-addressed  adhesive 
label  to  assist  that  office  in  processing 
your  requests.  Requests  and  comments 
should  be  identified  vdth  the  docket 
number  found  in  brackets  in  the 
heading  of  this  doomient. 

Dated:  January  19, 1993. 
Michael  JL  Taylor. 
Deputy  Commissioner  for  Policy. 
(FR  Doc.  93-1810  Filed  1-25-93;  8:45  am] 

WLUNQ  CODE  41M-01-f 


Office  of  the  Assistant  Secretary  for 
Health 

Secretary's  Council  on  Health 
Promotion  and  Disease  Prevention; 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  meeting  of  the 
Secretary's  Coimcil  on  Health 
Promotion  and  Disease  Prevention, 
scheduled  to  meet  Thursday,  March  4, 
1993. 

Name:  Secretary's  Council  on  Health 
Promotion  and  Disease  Prevention. 

Date  and  Time:  March  4, 1993,  9  a.m.  to 
5  p.m.  Stonehenge,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue  SW., 
Washington,  DC  20201. 

Open,  except  for  working  breakfest  and 
lunch. 

Purpose:  The  Secretary's  Council  on  Health 
Promotion  and  Disease  Prevention  is  charged 
to  provide  advice  to  the  Secretary  and  to  the 
Assistant  Secretary  for  Health  on  national 
goals  and  strategies  to  achieve  those  goals  for 


improving  the  health  of  the  Nation  through 
disease  prevention  and  health  promotion  and 
to  provide  a  link  to  the  private  sectw 
regarding  health  promotion  activities. 

Agenda:  This  will  be  the  twelfth  meeting 
of  the  Secretary's  Council.  The  topic  of  this 
meeting  is  Prevention  Research. 

Anyone  wishing  to  obtain  a  roster  of 
members,  minutes  of  meetings,  or  other 
relevant  information  should  contact  Deborah 
R.  Maiese,  Staff  Director  for  the  Council, 
Office  of  Disease  Prevention  and  Health 
Promotion,  Public  Health  Service,  U.S. 
Department  of  Health  and  Human  Services, 
Washington,  DC  20201,  Telephone  (202) 
20&-«583. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

J.  Michael  McGinnia, 

Deputy  Assistant  Secretary  for  Health, 
Director,  Office  of  Disease  Prevention  and 
Health  Promotion. 

(FR  Doc.  93-1835  Filed  1-25-93;  8:45  am) 

WLUNQ  CODE  41S0-17-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-93-<34ai;  FR-3306-M-02] 

Housing  Opportunities  for  Persons 
with  AIDS  Program;  Announcenient  of 
Funding  Awards 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989.  this  notice 
announces  the  funding  decisions  made 
by  the  Department  in  a  competition  for 
funding  under  the  Fiscal  Year  1992 
Housing  Opportunities  for  Persons  with 
AIDS  (HOPWA)  program.  The  noUce 
contains  the  names  of  award  winners 
and  the  amounts  of  the  awards. 
FOR  FURTHER  INFORMATKM  CONTACT: 
James  N.  Forsberg,  Director,  Office  of 
Special  Needs  Assistance  Programs, 
Department  of  Housing  and  Urban 
Development,  room  7262.  451  Seventh 
Street,  SW..  Washington,  DC  20410, 
telephone  (202)  708-4300.  The  TDD 
number  for  the  hearing  impaired  is  (202) 
708-2565.  (These  are  not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATK>N:  The 
purpose  of  the  competition  was  to 
award  grants  to  be  used  for  housing 
assistance  and  supportive  services  by 
two  types  of  projects:  projects  of 
national  significance  tnat.  due  to  their 


unique  or  innovative  nature,  are  likely 
to  serve  as  effective  models  in 
addressing  the  housing  and  related 
needs  of  low-income  persons  living 
with  acquired  immunodeficiency 
s>'ndrome  or  related  diseases;  and  other 
projects  that  will  address  housing  and 
related  needs  of  low-income  persons 
living  with  acquired  immunodeficiency 
syndrome  or  related  diseases. 

The  assistance  made  available  in  this 
announcement  is  authorized  by  the 
AIDS  Housing  Opportimity  Act  (42 
U.S.C.  12901),  and  was  appropriated  by 
the  Department's  appropriation  act  for 
fiscal  year  1992  (Pub.  L.  102-139, 
approved  October  29. 1991).  The 
competition  was  announced  in  a  Notice 
of  Funding  AvailabiUty  (NOFA) 
published  in  the  Federal  Register  on 
August  25. 1992  (57  FR  38552). 
Applications  were  rated  and  selected  for 
funding  on  the  basis  of  selection  criteria 
contained  in  that  Notice. 

A  total  of  $4,771,000  was  awarded  to 
ten  applicants  under  two  categories  of 
assistance:  $2,385,000  in  five  grants  for 
projects  of  national  significance;  and 
$2,386,000  in  five  grants  for  other 
projects.  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L.  lOl-fts. 
approved  December  15. 1989),  the 
Department  is  publishing  the  grantees 
and  amounts  of  the  awards  as  follows: 

Chart  1.  FY  1992  HOPWA  national 
significance  projects: 

The  State  of  New  York, 
Department  of  Health  ...  $425,834 

The  City  of  Boston,  MA. 
Public  Facilities  Depart- 
ment    500,000 

The  City  of  Philadelphia, 
PA,  Office  of  Housing 
and  Community  Devel- 
opment    485.000 

The  City  of  Sacramento, 
CA,  Housing  and  Rede- 
velopment Agency 500,000 

The  City  of  Dallas,  TX, 
Department  of  Housing 
and  Neighborhood 
Services  474.166 

Chart    2.    FY    1992    HOPWA 

other  projects: 

The  State  of  Indiana,  De- 
partment of  Health 438,111 

The  City  of  Savannah,  GA, 
Bureau  of  Public  Develop- 
ment    500,000 

The  City  of  Milwaukee,  WI, 
Department  of  City  Devel- 
opment    500,000 

The  City  of  El  Paso,  TX,  De- 
partment of  Community 
and  Human  Development  500,000 

The  City  of  Key  West,  FL, 
Community  Development 
Office  447,889 
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Total  gruts  far  FY 
1992  in  charts  1  aad 
2 


4.771.000 


Dated:  January  14. 1903. 
Don  I.  Patch. 

Acting  Assistant  Secretary  for  Conununity 
Planning  and  Development 
(FR  Doc  93-1767  FU«1 1-25-93;  8:45  am) 
MUJNe  cooc  «ia-»-M 

Office  of  the  AseietanI  Secretaiy  for 
Housing— federal  Houaing 
Commissioner 

[Doclwt  No.  N-a3-356«;  FR-3433-W-011 

Mortgage  and  Loan  Insurance 
Programa  Under  tt>e  National  Houatng 
Act— Debenture  kiteraat  Ratea 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing— Federal  Housing 
Commissioner.  (HUD). 
ACTION:  Notice  of  change  in  debenture 
interest  rates. 

SUMMARY:  This  notice  announces 
changes  in  the  interest  rates  to  be  paid 
on  debentiu«s  issued  with  respect  to  a 
loan  or  mortgage  insured  by  the  Federal 
Housing  Commissioner  under  the 
provisions  of  the  National  Housing  Act 
(the  "Act").  The  interest  rate  for 
debentures  issued  under  section 
221(g)(4)  of  the  Act  during  the  six- 
month  period  begiiming  January  1. 
1993,  is  6%  percent.  The  interest  rate 
for  debentiues  issued  under  any  other 
provision  of  the  Act  is  the  rate  in  effect 
on  the  date  that  the  commitment  to 
insure  the  loan  or  mortgage  was  issued, 
or  the  date  that  the  loan  or  mortgage  was 
endorsed  (or  initially  endorsed  if  there 
are  two  or  more  endorsements)  for 
insurance,  whichever  rate  is  higher.  The 
interest  rate  for  debentures  issued  under 
these  other  provisions  with  respect  to  a 
loan  or  mortgage  committed  or  endorsed 
during  the  six-month  period  beginning 
January  1, 1993.  is  7y4  percent. 
FOR  FURTHER  MFORMATION  CONTACT:  Fred 
E.  McLaughlin.  Financial  PoUcy 
Division,  room  9132.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW..  Washington,  DC 
20410.  Telephone  (202)  708-4325  (this 
is  not  a  toll-free  number). 
SUPPLEMENTARY  V^ORMATKM:  Section 
224  of  the  National  Housing  Act  (24 
U.S.C.  1715o)  provides  that  debentures 
issued  imder  the  Act  with  respect  to  an 
insured  loan  or  mortgage  (except  for 
debentures  issued  pursuant  to  section 
221(g)(4)  of  the  Act)  will  bear  interest  at 
the  rate  in  effect  on  the  date  the 
commitment  to  insure  the  loan  or 
mortgage  was  issued,  or  the  date  the 
loan  or  mortgage  was  endorsed  (or 


initially  endorsed  if  there  are  two  or 
more  endorsements)  for  insxirance, 
whichever  rate  is  higher.  This  provision 
is  implemented  in  HUD's  reguktioin  at 
24  CFR  203.405,  203.479,  207.259(e)  (6). 
and  220.830.  Each  of  these  regulatory 
provisions  states  that  the  applicable 
rates  of  interest  will  be  published  twice 
each  year  as  a  notice  in  the  Federal 
Recistar. 

Section  224  further  provides  that  the 
interest  rate  on  these  debentiues  will  be 
set  firom  time  to  time  by  the  Secretary 
of  HUD,  with  the  approval  of  the 
Secretary  of  the  Treasury,  in  an  amount 
not  in  excess  of  the  interest  rate 
determined  by  the  Secretary  of  the 
Treasury  pursuant  to  a  formula  set  out 
■^[n  the  statute. 

The  Secretary  of  the  Treasury  (1)  has 
determined,  in  accordance  with  the 
provisions  of  section  224,  that  the 
statutory  maximum  interest  rate  for  the 
period  beginning  January  1, 1993,  is  7Va 
percent  and  (2)  has  approved  the 
establishment  of  the  debenture  interest 
rate  by  the  Secretary  of  HUD  at  7V4 
percent  for  the  six-month  period 
beginning  January  1, 1993.  This  interest 
rate  will  be  the  rate  borne  by  debentures 
issued  with  respect  to  any  insured  loan 
or  mortgage  (except  for  debentures 
issued  pursuant  to  section  221(g)(4)) 
with  an  insurance  commitment  or 
endorsement  date  (as  applicable)  within 
the  last  six  months  of  1993. 

For  convenience  of  reference.  HUD  is 
publishing  the  following  chart  of 
debenture  interest  rates  applicable  to 
mortgages  committed  or  endorsed  since 
January  1, 1980: 


Enecflvam- 
tarastrate 

Onorsflor 

Pitoflo 

9'/fc 

91* 

11%  ....„ 

12% 

12% 

Jan.  1. 1960  

July  1. 1960 

Jan.  1, 1961  ...... 

July  1, 1981 

Jan.  1. 1962  

Jan.  1.  1963  ...... 

July  1. 1963 

Jan.  1. 1964  

July  1. 1964 

Jan.  1. 1965  

July  1, 1966 

Jan.  1. 1966  

July  1. 1966 

Jan.  1. 1967  

July  1, 1967 

Jan.  1, 1968  ...._. 

July  1,  1966 

Jan.  1, 1969  „ 

July  1, 1968 

Jaa  1. 1960  - 

July  1. 1990 

Jan.  1. 1991  

July  1. 1991  

Jan.  1. 1902  ....„ 

July  1, 1992 

Jwi.  1. 1993. 

Juty  1, 1960. 
Jaa  1,1961. 
July  1.1961. 
Jaa  1, 1962. 
Jaa  1. 1963. 

10V4 

10% 

11 'A 

July  1, 1963. 
Jaa  1, 1964. 
July  1.1964. 
Jaa  1. 1965. 
July  1.1965. 

13% „ 

11% 

IVA 

Jaa  1, 1966. 

10V4 ...- 

BV* 

July  1.1966. 
Jan.  1,  1967. 

8  

9  

July  1.1967. 
Jaa  1. 1968. 

9% 

9% „.... 

gv 

July  1,1988. 
Jaa  1, 1989. 
Julyl,  1969. 

9  — 

8'/fc 

9  

Jaa  1. 1990. 
July  1.1990. 
Jaa  1. 1991. 

8% 

8'/i 

8  

8  

7% 

Julyl,  1991. 
Jaa  1. 1992. 
July  1,1962. 
Jaa  1, 1993. 

Section  221(g)(4)  of  the  Act  provides 
that  debenture?  !i«ki*aH  pursuant  to  that 
paragraph  (with  respect  to  the 


assignment  of  an  insured  mOTtgage  to 
the  Secretary)  will  bear  interest  at  the 
"going  Federal  rate"  in  effsct  at  the  time 
the  dmentures  are  issued.  The  term 
"going  Federal  rate",  as  used  in  that 
paragraph,  is  defined  to  mean  the 
interest  rate  that  the  Secretary  of  the 
Treasury  determines,  piumiant  to  a 
formula  set  out  in  the  statute,  for  the 
six-month  periods  of  January  through 
June  and  July  through  December  of  each 
year.  Section  221(g)(4)  is  implemented 
in  the  HUD  regulations  at  24  CFR 
221.790. 

The  Secretary  of  the  Treasury  has 
determined  that  the  interest  rate  to  be 
borne  by  debentiues  issued  pursuant  to 
section  221(g)(4)  during  the  six-month 
period  beginning  January  1, 1993,  is  6% 
percent. 

HUD  expects  to  publish  its  next 
notice  of  change  in  debenture  interest 
rates  in  July  1993. 

The  subject  matter  of  this  notice  falls 
within  the  categorical  exclusion  from 
HUD's  environmental  clearance 
procedures  set  forth  in  24  CFR  5020(1). 
For  that  reason,  no  environmental 
finding  has  been  prepared  for  this 
notice. 

Authmity:  Sees.  211,  221,  224,  National 
Housing  Act,  12  U.S.C  1715b,  17151, 1715o; 
sec.  7(d).  Department  of  HUD  Act,  42  U.S.C 
3535(d). 

Dated:  January  14, 1993. 
Jamas  E.  Schoenberger, 
General  Depu  ty  Assistant  Secretary  for 
Housing— Federal  Housing  Coauniasioner. 
IFR  Doc.  93-1765  Filed  1-25-93;  8:45  am) 
BiujNO  coos  4ai»-a7-Hi 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  ttw  Saerotary 

The  Sport  Hahlng  and  Boating 
Partnerahip  CouncH;  Noltea  of 
Eatabiiahment 

AGENCY:  Office  of  the  Secretary,  Interior. 
ACTION;  Notice. 

StJMMARY:  The  Secretary  of  the  Interior 
is  announcing  establishment  of  the 
Sport  Fishing  and  Boating  Partnenhip 
Coimcil.  The  purpose  of  the  Council  is 
to  provide  advice  to  the  Secretary  of  the 
Interior  through  the  Director  of  the  Fish 
and  Wildlife  Service  (Service)  to  help 
the  Department  of  the  Interior 
(Department)  and  the  Service  achieve 
their  goal  of  increasing  the  public 
awareness  of  the  importance  of  aquatic 
resources  and  the  social  and  economic 
benefits  of  recreational  fishing  and 
boating. 
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DATES:  The  Charter  will  be  filed  under 
the  Federal  Advisory  Committee  Act  on 
February  10, 1993. 
FOR  FURTHER  INFORMATKM  COffTACT: 
Further  information  regarding  the  Board 
may  be  obtained  from  Mr.  Timothy 
Ruph,  Office  of  the  Secretary,  U.S. 
Department  of  the  Interior,  Washington, 
DC  20240,  telephone  (202)  208-6182. 
SUPPLEMENTARY  MFORIUTION:  This 
notice  is  published  in  accordance  with 
section  9(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988). 
Following  consultation  with  the  General 
Services  Administration,  notice  is 
hereby  given  that  the  Secretary  of  the 
Interior  is  establishing  the  Sport  Fishing 
and  Boating  Partnership  Council. 

The  Council  will  represent  the 
interests  of  the  sport  fishing  and  boating 
constituencies  and  industries  and  will 
consist  of  no  more  than  18  voting 
members  appointed  by  the  Secretary  to 
assure  a  balanced  cross-sectional 
representation  of  public  and  private 
sector  organizations.  The  Council  shall 
consist  of  representatives  from  the 
following  organizations:  Director, 
Service,  Ex-officio;  President, 
International  Association  of  Fish  and 
Wildlife  Agencies  (lAFWA);  Director  of 
a  state  agency  responsible  for  the 
management  of  recreational  fishery  and 
wildlife  resources,  selected  from  a 
coastal  state  if  the  President  of  lAFWA 
is  from  an  inland  state,  or  selected  from 
an  inland  state  if  the  President  of 
LAFWA  is  from  a  coastal  state;  two 
individuals  who  are  representatives 
from  national  saltwater  and  freshwater 
angler  ra^anizations;  two  individuals 
who  are  representatives  from  national 
boating  consumer  organizations;  four 
individuals  who  are  national 
representatives  from  recreational  fishing 
tackle  and  boating  industries;  one 
individual  who  is  a  representative  of  a 
national  aquatic  resource  education 
organization;  one  individual  who  is  a 
representative  of  a  national  organization 
for  boating  access;  one  individual  who 
is  a  representative  of  a  national 
organization  for  tourism;  one  individual 
who  is  a  representative  of  a  national 
organization  for  boating  law 
administrators;  and  four  individuals  at 
large. 

The  Council  will  function  solely  as  an 
advisory  body,  and  in  compliance  with 
provisions  of  the  Federal  Advisory 
Committee  Act. 

Certification 

I  hereby  certify  that  the  establishment 
of  Sport  Fishing  and  Boating 
Partnership  Council  is  necessary  and  in 
the  public  interest  in  connection  with 
the  performance  of  duties  imposed  on 


the  Department  of  the  Interior  by  those 
statutory  authorities  as  defined  in 
Federal  laws  including,  but  not 
restricted  to.  the  Federal  Aid  in  Sport 
Fish  Restoration  Act,  Fish  and  Wildlife 
Coordination  Act,  and  the  Land  and 
Water  Conservation  Fund  and  in 
furtherance  of  the  Secretary  of  the 
Interior's  statutory  responsibilities  for 
administration  of  the  U.S.  Fish  and 
Wildlife  Service's  mission  to  conserve, 
protect,  and  enhance  fish,  wildlife,  and 
habitats  for  the  continuing  benefit  of  the 
American  people  (Fish  and  Wildlife  Act 
of  1956).  The  Council  will  assist  the 
Secretary  and  the  Department  of  the 
Interior  by  providing  advice  on 
activities  to  enhance  fishery  and  aquatic 
resources  education  and  outreach 
projects. 

Dated:  January  19, 1993. 
Manuel  Lujan,  Jr., 
Secretary  of  the  Interior. 
[FR  Doc.  93-1907  Filed  1-25  -93;  8:45  am) 

miXIMQ  COOC  4310-SS-M 


Bureau  of  Land  Management 
lCa-920-«3-41 20-03;  COC  54360] 

Colorado;  Invitation  for  Coal 
Exploration  License  Application, 
Mountain  Coal  Co. 

Pursuant  to  the  Mineral  Leasing  Act 
of  February  25, 1920,  as  amended,  and 
to  title  43,  Code  of  Federal  Regulations, 
subpart  3410,  members  of  the  public  are 
hereby  invited  to  participate  with 
Mountain  Coal  Company  in  a  program 
for  the  exploration  of  unleased  coal 
deposits  ovraed  by  the  United  States  of 
America  in  the  following  described 
lands  located  in  Gunnison  Coxmty, 
Colorado: 

T.  13  S..  R.  89  W.,  6th  p.m.. 
Sec.  16.  SWV«; 
Sec.  17.  all; 
Sec.  18,  lots  1  to  4.  inclusive,  EVzWVi,  and 

EVj; 
Sec.  19,  lots  1  to  4,  inclusive,  EViWVi.  and 

EV2; 
Sec.  20.  all; 
Sec.  21,WV2; 
Sec.  28.  WA; 
Sec.  29.  all; 
Sec.  30.  lots  1  to  4.  inclusive,  EVaWVi.  and 

EVi; 
Sec.  31.  lots  3  to  6,  inclusive.  EV2WV2,  and 

EV2; 
Sec.  32,  all; 
Sec.  33.  WVi. 
T.  14  S.,  R.  89  W..  6th  p.m.. 
Sec.  4,  lots  7,  8.  SV2NWV«.  and  SWV4; 
Sec.  5.  lots  3  to  6,  inclusive,  SV2NV2  and 

SVi; 
Sec.  6.  lots  4  to  10.  inclusive,  SV<iNEV4, 

SEV4hAVV4,  WV2SWV4.  and  SEV4. 
T.  13  S..  R.  90  W.,  6th  p.m.. 
Sec.  13.  lots  1  to  16,  inclusive; 


Sec.  14,  lots  1.  2, 7  to  10,  inclusive,  15  and 

16; 
Sec.  22,  lots  1  to  16,  inclusive; 
Sec.  23,  lots  1  to  16.  inclusive; 
Sec.  24.  lots  1  to  16.  inclusive; 
Sec.  25,  all: 

Sec.  26,  lots  1  to  16,  inclusive: 
Sec.  35,  lots  1  to  16,  inclusive; 
Sec.  36.  all. 
T.  14  S.,  R.  90  W.,  6th  p.m.. 
Sec.  1,  lots  1  to  4,  Inclusive,  SVUJV^,  and 

Syz; 
Sec.  2,  lots  1  to  4,  inclusive.  SV^N^/^.  and 

S%; 
Sec.  ll.NV2NV«i; 
Sec.  12.  NV^NVi. 

The  area  described  contains  approximately 
14,  448.33  acres. 

The  application  for  coal  exploration 
license  is  available  for  public  inspection 
during  normal  business  hours  under 
serial  number  COC  54360  at  the  Bureau 
of  Land  Management  (BLM).  Colorado 
State  Office.  2850  Youngfield  Street, 
Lakewood,  Colorado  80215,  and  at  the 
BLM  Montrose  District  Office,  2465 
South  Townsend  Avenue,  Montrose, 
Colorado  81401. 

Written  notice  of  Intent  to  Participate 
should  be  addressed  to  the  attention  of 
the  following  persons  and  must  be 
received  by  them  within  30  days  after 
the  publication  of  this  Notice  of 
Invitation  in  the  Federal  Register: 

Richard  D.  Tate,  Chief.  Mining  Law  and  Solid 
Minerals  Adjudication  Section,  Colorado 
State  Office,  Bureau  of  Land  Management, 
2850  Youngfield  Street,  Lakewood. 
Colorado  80215, 
and 

Mark  W.  Scanlon,  Sr.  Geologist,  Mountain 
Coal  Company,  P.O.  Box  591.  Somerset, 
Colorado  81434. 

Any  party  electing  to  participate  in 
this  program  must  share  all  costs  on  a 
pro  rata  basis  with  the  applicant  and 
with  any  other  party  or  parties  who 
elect  to  participate. 

Dated;  January  12. 1993. 
Alexa  L.  Watson, 

Acting  Ctiief,  Mining  Law  and  Solid  Minerals 
Adjudication  Section. 

(FR  Doc.  93-1840  Filed  1-25-93;  8:45  am) 

BILLING  CODE  431(KW-M 


[AK-070-03-4230-23;  F-167] 

Lease  of  Public  Land,  Salmon  Lake, 
Alaska;  Realty  Action 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  This  notice  of  realty  action 
involves  a  proposal  to  renew  an  airport 
lease  issued  to  the  State  of  Alaska.  The 
lease  is  intended  to  authorize 
improvement,  maintenance  and 


6130 


Federal  Reguter  /  Vol.  58,  No.  15  /  Tuesday,  January  26,  1993  /  Notices 


operation  of  an  aircraft  landing  strip  for 

20  years. 

DATES:  Comments  must  be  received  by 

March  12, 1993. 

ADDRESSES:  Comments  must  be 

submitted  to  the  Kobuk  District 

Manager,  1150  University  Avenue, 

Fairbanks,  Alaska  99709-3844  and 

include  a  reference  to  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Betsy  Bonnel,  Realty  Specialist,  (907) 

474-2336. 

SUPPLEMENTARY  INFORMATION:  The  site 

examined  and  found  suitable  for  leasing 

under  the  provisions  of  the  Act  of  May 

24, 1928,  as  amended.  49  U.S.C. 

Appendix  211-213,  and  43  CFR  Part 

2911,  is  described  as  near  Salmon  Lake 

within: 

Sees.  5  &  6.  T.  7  S.,  R.  31  W..  Kateel 
River  Meridian.  Annual  rental  shall  be 
$100.00  or  one-half  the  fair  market  value 
as  determined  by  appraisal,  whichever 
is  greater. 

Dated:  January  8, 1993. 
Lury  Knapman, 

Acting  Kobuk  District  Manager. 

(FR  Doc.  93-1751  Filed  1-25-93;  8:45  amj 

KUJNG  CODE  431»>iA-M 

[WY-030-4210-05;  WYW  127563] 

AuENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Realty  Action 

Amendment;  Proposed  Direct  Sale  of 

Public  Land  Parcel  in  Fremont  Coimty, 

Wyoming. 

summary:  The  Bureau  of  Land 
Management  received  a  proposal  to  sell 
the  following  described  public  lands  to 
the  Fremont  County  SoHd  Waste 
Disposal  District  pmsuant  to  sections 
203  and  209  of  the  Faderal  Land  Policy 
and  Management  Act  of  1976,  43  U.S.C. 
1713,1719: 

Sixth  Principal  Meridian 

T.  34N..R.96W., 
Sec.  26,  W'/iW'/iNEV4.  NW'A,  NE'ASW'A. 

NWV4SEV4. 
The  above  lands  aggregate  280  acres. 

This  same  proposal  was  originally 
described  in  a  Notice  of  Realty  Action 
(NORA)  published  in  the  Federal 
Register  on  April  17. 1992,  and  the 
proposal  was  redescribed  when  the 
NORA  was  reissued  and  republished  in 
the  Federal  Register  on  December  30, 
1992.  This  notice  amends  both  the 
original  NORA  published  on  April  17, 
1992,  and  the  reissued  NORA  published 
on  December  30, 1992. 

Both  the  original  and  the  reissued 
NORA  state  that  the  existing  80  acre 
lease,  WYW  79452,  would  he  cancelled 


simultaneously  with  the  issuance  of  the 
patent  for  the  proposed  sale  of  the  280 
acres.  In  addition  to  the  lease  being 
cancelled,  the  existing  classification  for 
lease  for  pubUc  purposes  under  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act  of  June  14. 1926  (43  USC 
869  et  seq.)  as  amended  and  the  related 
segregation  on  the  80  acres  of  leased 
land  will  also  be  cancelled 
simultaneously  with  the  issuance  of  the 
patent.  Everything  else  contained  in  the 
original  April  17, 1992  NORA  and  in  the 
reissued  December  30, 1992,  NORA 
remain  unchanged. 

Dated:  January  15, 1993. 
JackKeUy, 
Area  Manager. 
IFR  Doc.  93-1750  Filed  1-25-93;  8:45  amJ 

WLUNO  CODE  431»-2>-M 


nO-«42-03-4730-02] 

Idaho:  Rling  of  Plats  of  Survey 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective  9 
a.m.,  December  15, 1992. 

The  supplemental  plat  prepared  to 
correct  the  acreage  in  original  section  37 
«md  to  change  section  37  to  Tract  38,  T. 
39  N.,  R.  1  W.,  Boise  Meridian.  Idaho, 
was  accepted  December  14, 1992. 

This  plat  was  prepared  to  meet  certain 
administrative  needs  of  the  Bureau  of 
Land  Management. 

All  inquiries  concerting  the  survey  of 
the  above-described  land  must  be  sent 
to  the  Chief,  Branch  of  Cadastral  Survey, 
Idaho  State  Office,  Bureau  of  Land 
Management,  3380  Americana  Terrace, 
Boise,  Idaho  83706. 

Dated:  December  15, 1992. 
Duane  E.  Olsen, 

Chief  Cadastral  Surveyor  for  Idaho. 
[FR  Doc.  93-1841  Filed  1-25-93;  8:45  am] 

MLUNO  CODE  OIO-GO-M 


pO-942-03-4730-12] 

Idaho:  Rling  of  Plats  of  Survey 

The  plat  of  the  following  described 
land  will  be  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effiective  9 
a.m.,  February  25, 1993. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  Homestead  Entry 
Survey  No.  537  and  the  adjusted 
meanders  of  the  1920  left  bank  of  the 
Salmon  River,  the  survey  of  Tract  37. 
and  the  meanders  of  the  1992  left  bank 
of  the  Salmon  River  in  unsurveyed  T.  24 
N..  R.  8  E.,  Boise  Meridian,  Idaho, 


Group  No.  850,  was  accepted,  January 
14, 1993. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
USDA  Forest  Service,  Region  1,  Nez 
Perce  National  Forest. 

All  inquiries  concerning  the  survey  of 
the  above  described  land  must  be  sent 
to  the  Chief,  Branch  of  Cadastral  Survey, 
Idaho  State  Office,  Bureau  of  Land 
Management,  3380  Americana  Terrace, 
Boise,  Idaho,  83706. 

Dated:  January  14, 1993. 
Duane  E.  Oben, 

Chief  Cadastral  Surveyor  for  Idaho. 

(FR  Doc.  93-1843  Filed  1-25-93;  8:45  am] 

MLUNO  COOC  4310-00-11 


PD-942-0a-473(Ma] 

Filing  of  Plats  of  Survey;  Idaho 

The  plat  of  the  following  described 
land  will  be  officially  filed  in  the  Idaho 
State  Office,  Biu^au  of  Land 
Management,  Boise,  Idaho,  effective  9 
a.m.,  February  25, 1993. 

The  plat  representing  the  retracement 
of  the  International  Boundary  between 
the  United  States  and  Canada,  the 
dependent  resiuvey  of  portions  of 
Homestead  Entry  Survey  No.  520  and 
Tract  38.  and  the  survey  of  Tract  39,  T. 
65  N.,  R.  2  E.,  Boise  Meridian,  Idaho, 
Group  No.  851,  was  accepted  January 
14. 1993. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
USDA  Forest  Service.  Region  I.  Idaho 
Panhandle  National  Forest. 

All  inquiries  concerning  the  survey  of 
the  above-described  land  must  be  sent 
to  the  Chief,  Branch  of  Cadastral  Survey, 
Idaho  State  Office.  Bureau  of  Land 
Management,  3380  Americana  Terrace. 
Boise,  Idaho,  83706. 

Dated:  January  14, 1993. 
Duane  E.  Oben, 

Chief  Cadastral  Surveyor  for  Idaho. 
[FR  Doc.  93-1844  Filed  1-25-93;  8:45  am] 
BIUMQ  COOC  431»-00-M 


National  Park  Service 

National  Register  of  Historic  Places; 
Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
January  16, 1993.  Pursuant  to  §60.13  of 
36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
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ServicBi  P.a  Bbx.37K7,  Wrahingtoni.        ORECON 
DC  20013^-7127.  Wiitten  eonuneiit» 
should  be  sabnritted  by  Febmaiy  lOi 

laaai 

CarairII.Slnll. 

Chief  (^Registmtton,  NUumalHegattK 

COLORADO 

Al— i<Ma(r«niity 

De/iiwrand'/tio  Gtande  RaUraad  Dapot^  StO- 
St^0  St.,  Alamoae.  93006034 

El  Paso  Comity 

Evergnen  Cemetery.  1005  S:  Hancock  Ava., 
Colorado  Springsi  03000035 

M«M  County 

Margeiy  Building,  SIS — S27M&ln  St.  Grand' 
Junction,  93000033 

KENTUCKY 

BmrBir  County' 

Glasgow  Central  Business  Dtrthct,  207  Wi 
Main— 117  E.  Main,  100-114  S.  Green  and 
104 and  109-N.  RacaStc, Glai^ws 
93000051 

Bourbon  County 

Aker.  Jacob,  Farm,  795  Bethlehem  Rd.,  Paris 
vicinity,  93000050 

Bullitt  County 

Barnes.  Henry  J.,  House,  144  N.  Bardstown 

Rd.,  Mt.  Washington,  93000049 
Uoydi  James  M.,  House,  Jet.  of  US  31  E  and 

East  St.,  NE  comer,  Mt.  Washington, 

93000048 
Stansbury,  Zack,  House,  1430  Bardstown  Rd., 

Mt.  Washington  vicinity,  93000047 

Crittoniitai  County^ 

Frances  School  Gymnasium,  100  Elementary 
Clr.,  Marion,  93000646 

HarrisoB  County 

Coleman— Desha  Plantation,  US  62  E. 
OddvUle  Pike,  1ml.  NEof  Cjnthiana, 
Cynthiana  vicinity,  93Q00Q45 

Hendsnon  County 

Delano— Alves  House,  536  Chestnut  St, 
Henderson,  93000644. 

Jefferson  County 

Dogwood  Hill  (Louisuille  andjefferson 
County  MPS).  7001  US  42,  Lyndon 
vicinity,  93000043 

Webster  County 

Providence  Commercial  Historic  District, 
100—200  blks.  on  E.  and  W.  Main  and  M 
and  S.  Broadway,  ProvidancSi  93000042 

LOUISIANA 

Rapides  Parish 

Crowell  Sawmill  Histaric  Dirtrtot;  n7B9  US 
165  S..  Long  Leaf,  93000036 

MONTANA 

rasrariit  County 

Great  Fidls  Railroad  Historic  District,  Park 
and  River  Drs.,  100 — 400  blks,  2nd  St.  S., 
100— 200'blka.  latand:2&d  Aves.  S.  and 
100—300  blks.  3id  St:  S...GrBatFails. 
93000038  Kowa 


Qackann^Coanly 

Francis,  Oarence  E.,  House,  9717  SE. 

Cambridge  Ln.,  Mllwaukie,  93000017 
Bobbins — Mblcher—Schatt  Farmstead,  4873 

SW.  ScfaatrHd:,  Tualatin,  93000617 

KUmotfaCmuity 

Mills,  Harren,  House,  IZa^Hi^Sk.  Klanwtfa 
Fallst,9300aai6> 

Lane  County 

Southern  Pacific  Railroad  Passenger  Station 
and  Freight  House,  101 S.  A  St., 
Springfield,  93060012 

Muhnnmoh  County 

Hamilton,  Alexander  B.  and  Anna  Beksb 

Hamilton.  House..  2723—2729  NW.  Savier 

St..  Portland,  93000021 
Hancock  Street  Faurp7e«.1414  NB.  Hancock 

St.,  Portland.  930000Z3 
Lindquist  Apartment  House,  711  NE.  Randall 

St.,  Portland,  9300002Z 
Olsenand  Weygandt Building.  1421—1441 

ME.  Broadway,  Portland,  93000624 
Portland  Cordage  Company  Building,  1313 

NW.  Marshall  St.,  Portland,  93000616 
Smith,  Halter  V.,  House,  1943  SW. 

Montgomery  Pr.,  Portland,  93000020 
Wilcox,  Theodore  B.,  Country  Estate,  3787 

SW.  52nd  PI.,  Poiland.  93000010 

Washington  County 

Feldman,  Adam  and  Johanna,  House,  8808 
SW.  Rambler  Ln.,  Porland,  93000G13 

Shaver— Biheu  House,  16443  SW.  9Ztul 
Ave.,  Tigard,  93000014 

TENNESSEE 

Macon  County 

Galen  Elementary  School  (Education  Related 
Properties  of  Macon  County  MPS),  Jet  of 
Galen  md  TuckOT  Rds..  Galen.  93000030 

Keystone  School  (Education  Related 
Properties  of  Macon  County  MPS),  IN  52 
W  of  Lafayette,  just  E  of  Gap  of  the  Ridge, 
Lafayette  vicinity.  93000031 

Long  Creek  School  (Education  Related 
Properties  of  Macon  County  MPS),  Long 
Creek  Rd  NW  of  Lafayette,  Lafayette 
vicinity,  93000032 

VIRGINLA 

Botetourt  County 

Annendale.  VA  608,  l.S  mi.  B  of  jqt.  with  VA 
609.  Gilmore  Mills  vicinity,  93060039 

Buckingham  County 

Woodside,  VA  831  N  side,  0.5  mL  SW  of)ct 
with  US  60,  Buckingfaan  vicinity,. 
93000040 

Giles  Ctemty 

Johnston,  Andrew,  House,  208  N.  Main  St., 
Pearisburg.  93000041 

WISCONSIN. 

Dane  County 

Crosse,  Dr.  Charl^  G...Houee,  137  W:  Mkin 
St,  Sun  Prairie,  93000029 


Heiada,  George.  Fuiuatead;  B-U13  Ca 
Trunk.H%v9^  P-,  MoBtpe4iar  Township. 
Ellisville  vicinity,  93000026 

La  Croaae  County 

Sichols,  Frank  Eugene.  Jiouae.  42t  Ni. 
SecondSt,  Onaiaaka,  93080627 

Rock  County 

Merrill  Avenue  Historic  Dlsttict,  103,  VfT, 
ttt.  ttthtanili  Asa..  B«k>it;  93000028 

Wfainebago  County 

Read  School,  11 20  Algoma  Blvd.,  Oshkosh, 
93060625 

WYOMING 

NatronrConnty 

Rialto  Theater,  102  B.  Steond  St..Casper. 
93000037 

[FR  Dec.  93-1640Pilod  1-25-93;  ft4S  am] 
MUM*  COM  4»10-T»4I 
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IffTERNATIONAt  DEVELOnNBfT 
COOPERATfON  AGENCY 

Ag«ney  for  littomational  D«¥<tof»wnt 

Board  for  Intamationai  Food  affd 
Agrtculturai  Oevatoptnant  and 
Economic  Cooparatlon;  Maattng 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act,  notice 
is  hereby  given  of  the  One  Hundred  and 
Fourteenth  Meeting  of  the  Board  for 
International  Food  and  Agricultural 
Development  and  Economic 
Cooperation  (BIFADEC)  on  F^iuary  18. 
1993  from  8  a.m.  to  3  p.m. 

The  purposes  of  the  meeting  are:  (1) 
To  hear  status  reports  on  the<Ujiiv«i8ity 
Center  activities;  (2)  to  diacuss  a  draft 
paper  on  higher  education  policy  for 
A.I.D.;  (3)  to  review  the  current 
evaluation  agenda  of  A.LO.;  and  (4)  to 
learn  more  on  the  status  of  pending  or 
proposed  legislation  coin»nung  A.I.O. 

This  meeting^will  be  held  in  the  Pan 
American  Health  Organization  Building 
loealed  at  525  23rd  Stseet  (between  23r1 
and  Virginia  Avenue) ^  Washington,  DC 
20037.  At  this  address  it  will  tw  held  in> 
Conference  Room  C  Any  interested 
person  may  attend  and  may  present  otal 
statements  in  accordance  vinth 
procedures  estabUshed  by  the  Board  and 
to  the  extent  time  avail&hla  for  tfas' 
maeting  permits. 

C.  Stuart  Callison,  Deputy  Esncutive 
Director,  Agency  Center  for  University 
Cooperation  in  Development,  Bureau  fbr 
Research  and  Diavelopmaitv  Agency  for 
International  Development,  will  be  tfas 
A.I.D.  Advisory  CominittBe 
Representative  at  this  meatin^  Thoaa^ 
desiring  huther  infbnnrtton  may  writK 
to  Dr.  Callison,  in  caa»  of  the  Agoicy  for 
Intamational  Developinrait,  room  90Q, 
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SA-38.  Washington.  DC  20523-3801  or 
telephone  him  on  (703)  816-0258. 

Dated:  January  14. 1993. 
Ra^h  H.  Smuckler. 

Executive  Director,  Agency  Center  for 
Univeisity  Cooperation  in  Development. 
(FR  Doc  93-1847  Filed  1-25-93.  8:45  am] 
MLUNO  cooe  aiia-M-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  Clean  Air  Act 

In  accordance  with  Departmental 
poUcy.  28  CFR  50.7,  notice  is  hereby 
given  that  on  January  8. 1993,  a 
proposed  Consent  Decree  in  United 
States  V.  B&B  Wrecking  &■  Excavating, 
Inc..  et  al..  Civil  No.  1:89CV1591.  was 
lodged  with  the  United  States  District 
Court  for  the  Northern  District  of  Ohio. 
The  Complaint  in  this  case  alleged 
violations  of  certain  notification  and 
work  practice  standards  of  the  National 
Emissions  Standards  for  Hazardous  Air 
Pollutants  ("NESHAPs")  for  asbestos, 
promulgated  under  sections  112  and 
123  of  the  Clean  Air  Act.  42  U.S.C.  7412 
and  7413.  codified  at  40  CFR  part  61. 
subpart  M.  which  relate  to  the 
renovation  of  buildings  containing 
asbestos  materials. 

The  proposed  Consent  Decree 
requires  that  defendants  B&B  Wrecking 
&  Excavating.  Inc.  ("B4B"),  Hannan-110 
Limited  Partnership,  Kenneth  Young. 
Jeffrey  Young,  Kevin  Young,  James  N. 
Rubin  and  the  City  of  Massillon.  Ohio 
comply  with  the  NESHAPs.  Also.  B4B 
is  subject  to  sp>ecific  inspection,  training 
and  reporting  requirements.  Under  the 
proposed  Decree.  B&B  will  be  subject  to 
stipulated  penalties  for  specified 
failures  to  comply  with  the  consent 
decree.  The  proposed  Decree  also 
provides  that  B4B,  on  behalf  of  all 
defendants,  will  pay  the  United  States  a 
civil  penalty  of  $50,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice. 
Washington.  DC  20530,  and  should  refer 
to  United  States  v.  B&B  Wrecking  S- 
Excavating.  Inc..  et  al.  DOJ  Ref.  No.  90- 
5-2-1-1388. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Offices  of  the  United 
States  Attorney.  United  States 
Courthouse,  room  208,  2  South  Main 
Street,  Akron,  Ohio  44308,  at  the  Region 
V  Office  of  the  United  States 
Environmental  Protection  Agency.  Ill 


West  Jackson  Street,  3rd  Floor,  Chicago, 
Illinois  60604,  and  at  the  Consent 
Decree  Lilvary.  601  Pennsylvania 
Avenue.  NW..  Box  1097.  Washington, 
DC  20004.  (202)  347-2072.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Tioam  Library.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $4.75  (25  cents  per  page 
reproduction  costs)  payable  to  the 
Consent  Decree  Library. 
John  C  Cmdan. 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Besources  Division. 
(FR  Doc.  93-1836  Filed  1-25-93;  8:45  am] 

MLUNO  COOC  4410-01-M 


Reliable  Equipment  Corp.;  Notice  of 
Lodging  of  Consent  Decree 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Reliable  Equipment 
Corporation,  Civil  Action  No. 
1:90CV209.  was  lodged  on  January  11. 
1993  with  the  United  States  District 
Court  for  the  Western  District  of 
Michigan.  The  decree  pertains  to 
Reliable  Equipment  Corporation's 
electroplating  fecility  in  Grand  Rapids. 
Michigan. 

The  proposed  Consent  Decree 
requires  Reliable  to  comply  with  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  and  prohibits  Reliable  from 
treating,  storing  or  disposing  of 
hazardous  wastes  at  its  facility.  The 
Consent  Decree  also  grants  access  to  the 
United  States  Environmental  Protection 
Agency  (U.S.  EPA),  the  Michigan 
Department  of  Natural  Resources 
(\a3NR).  and  their  contractors  and 
representatives,  for  activities 
undertaken  pursuant  to  RCRA  or  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  Finally,  the  Decree  requires 
payment  of  a  $15,000.00  civil  penalty 
and  includes  provisions  for  stipulated 
penalties  for  any  future  violations  of  any 
requirement  of  the  Consent  Decree. 

Tlie  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Commenta  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  DC,  20530,  and 
should  refer  to  United  States  v.  Reliable 
Equipment  Corporation  (W.D.  Mich.) 
and  DOJ  Ref.  No,  90-7-1-544. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Western  District  of 


Michigan,  99  Ford  Federal  Building. 
Grand  Rapids,  Michigan,  49503;  the 
Region  V  office  of  U.S.  EPA,  77  West 
Jackson  Blvd..  Chicago.  Illinois,  60604- 
3590;  and  at  the  Consent  Decree  Library, 
601  Pennsylvania  Avenue  NW.,  Box 
1097.  Washington.  DC  20004.  (202)  347- 
2072.  A  copy  of  the  proposed  consent 
decree  may  be  obtained  in  person  or  by 
mail  bom  the  Consent  Decree  Library. 
In  requesting  a  copy  please  enclose  a 
check  in  the  amount  of  $6.75  (25  centa 
per  page  reproduction  costs)  payable  to 
"Consent  Decree  Library." 
Vicki  A.  O'Maara, 
Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  93-1837  Filed  1-25-93;  8:45  am] 
MLUNG  cooe  4410-01-M 


Antitrust  Division 

Pilot  Business  Review  Program 

agency:  Antitrust  Division,  Department 

of  Justice. 

ACTION:  Notice. 

summary:  This  notice  announces  the 
release  by  the  Department  of  a  pilot 
program  to  expedite  its  consideration  of 
certain  requests  for  business  reviews. 
Under  the  Department's  long-standing 
business  review  procedure,  see  28  CFR 
50.6,  persons  concerned  about  the 
legality  under  the  antitrust  laws  of 
proposed  business  conduct  can  request 
the  Department's  Antitrust  Division  to 
state  its  ciurent  enforcement  intentions 
Mrith  respect  to  that  conduct.  Under  the 
pilot  program,  if  persons  seeldng 
business  review  determinations 
voluntarily  provide  certain  specified 
information  and  documenta  to  the 
Department  when  the  initial  request  is 
submitted,  the  Department  wnll  use  its 
best  efforts  to  respond  to  those  requests 
within  sixty  to  ninety  days.  At  this  time, 
the  pilot  program  extends  only  to 
business  review  requests  involving 
proposals  to  form  joint  ventures  and  to 
exchange  business  information. 
DATES:  Issued  December  1, 1992. 
ADDRESSES:  Department  of  Justice,  10th 
&  Constitution  Avenue,  NW., 
Washington.  DC  20530. 
Dated:  January  12, 1993. 
J.  Mark  Gidley. 

Acting  Assistant  Attorney  General,  Antitrust 
Division,  Department  of  Justice. 

Business  Reviews 

Persons  concerned  about  the  legality 
imder  the  antitrust  laws  of  proposed 
business  conduct  may  ask  me 
Department  of  Justice  for  a  statement  of 
ita  current  enforcement  intentions  with 
respect  to  that  conduct  pursuant  to  the 


Depaitmant's  Business  Rsview 
Procsdura.  See  28  CFR  §30.9. 

The  Department  believes  that  the 
hiwinHai  teviaw  process  provides  the 
business  community  an  importmt 
opportunity  to  receive  guidance  from 
the  Department  with  respect  to  the 
scope,  intarpratBtlDn,  and  applicatianiof 
the  antitrust  laws  to  particular  prapaaed 
conduct.  The  Department  realizes, 
however,  that  if  the  business  review 
process,  is  not  timely,  the  value  of  the 
process,  and  therefore- its  utilization, 
may  be  diminished. 

Two  of  themost  frequent  types  of 
businetss  review  requests  the 
Department  has  received  have  involved 
proposals  to  form  joint  ventures  or  to 
collect  and  disseminate  business 
information.  Because  of  the  nature  of 
these  requests,  the  Department  often 
finds  it  difficult  to  opine  on  such' 
matters  based  solely  on  the  informadon 
typically  provided  with  the  initial 
requests.  Consequently,  the  Department 
must  subsequently  see^  additional 
information.  This  inevitably  adds  time 
and  e)qiense  to  the  business  review 
procedure. 

In  an  effort  to  expedite  the  business 
review  process  with  respect  to  these  two 
types  of  requests,  the  Department  will 
offer  parties  seeking  a  business  review 
determination  the  option  of  providing 
certain  specified  information  and 
docimients  contemporaneously  with 
thffir initial  business  review 
submissions.  Where  the  specified 
information  and  documents  are 
provided,  and  where  such  submissions 
prowidB  an  adequate  basis  upon  which 
to  determine  the  Department's 
enforcement  intentions,  the  Department 
will  make  its  best  effort  to  resolve  the 
business  review  request  within  sixty  to 
ninety  days. 

This  program  is  subject  to  the 
following  conditions: 

1.  The  request  must  comply  with  the 
procedures  for  business  reviews 
specified  in  28  CFR50.6. 

2.  Parties  invoking  this  expedited 
procedure  must  represent  in  writing  that 
they  have  undertaken  a  good  faith 
search  for  the  documents  and 
information  specified  herein  and,  where 
applicablia,  have  provided  all  responsive 
material. 

3.  The  expedited  procedure  should 
not  be  interpreted  as.  a  representation  by 
the  Department  that  it  will  not  request 
additional  documents  and  information 
where  necessary  to-assess  the  conduct 
under  review. 

4.  The  Department  is  unablis  to 
commit  to  a  ri^d  deadline  for 
processing  business  review  requests. 
The  time  frames  specified  herein  are 
targets,  not  deadUnes. 


5t  Thie  program  is  being  implemented 
on  a  pilot  basis.  The  E)epartment 
reserves  the  right  to  alter  the  ncpedited 
review  procedure  at  any  time: 

Parties  seeking  review  determinations 
are  welcome  to  submit  such  additional 
information  as  they  deem  appropriate  to 
assist  the  Department  in  undmrstanding 
the  proposed  conduct 


Information  mad 
Submitted 


Panimento  to  b> 


A.  Joint  Ventures 

Liformation  sufficient  to  show: 

1.  The  name  of  the  venture,  the 
address  of  its  principal  place  of 
business,  and  its  legal  form  acnd 
ownership  structure; 

2.  The  persons  or  firms  expected  to 
participate  in  the  venture  and  the  nature 
of  their  contribution; 

3.  The  purposes  and  objectives  of  the 
venture,  together  with  any  limitations 
on  the  nature  or  scope  of  its  activities 
or  operations; 

4.  The  products  or  services  the 
venture  will  develop,  produce,  market 
or  distribute; 

5.  The  extent  to  which  participants  in 
the  ventiuv  currently  develop,  produce, 
market  or  distribute  products  or  services 
that  will  b» developed,  produced, 
marketed  or  distributed  by  the  venture; 

6.  The  identity  and  competitivs 
significance  (described  in  terms  of 
market  shares,  capacities,  etc.)  of  all 
persons  or  firms  that  participate  in  the 
relevant  product  and  geographic 
markets  in  which  the  venture  will 
operate; 

7.  Any  restrictions  on  the  abiUty  of 
participants  in  the  ventiire  to  compete 
with  the  venture,  individually  or 
through  other  entities; 

8.  Any  restrictions  on  the  flow  of 
information  bom  the  ventiire  to  its 
owners; 

9.  The  ten  largest  customers  (actual  or 
projected)  for  any  products  or  services 
that  will  be  offered  by  the  venture  in  the 
relevant  geographic  market  and  an 
estimate  of  their  annual  purchases; 

10.  The  requirements  lor  entry  into 
any  relevant  product  or  geographic 
market  in  which  the  venture  will 
operate,  together  with  the  identity  of 
other  persons  or  firms  believed  to  be 
positioned  to  enter  within  one  or  two 
years;  and 

It.  Any  business  synergies, 
efficiendes  or  otlier  boiefits  likely  to 
flow  frt)m  the  venture. 

All  documents: 

1.  Reflecting  or  effectuating  formation 
of  the  venture,  including  charta«,  by- 
laws, articles  of  incorporation,  and 
partnership,  joint  venture  or  asset 
purchase  agreements,  or  the  most  recent 
drafts  of  such  documents; 


2.  Discussing,  reflecting  or 
representing  the  business  plans  or 
strategies  for  the  veaittire; 

3.  Prepared  within  two  yeass priac  tiv 
formation  of  the  venture,  discussing, 
reflecting  or  representing  the  business 
plans  or  strategies  of  any  venture 
participant  wiih  respect  to  any  product 
or  service  that  wiil'be  offered  by  the 
venture;  and 

4.  EHscussing  or  relating  to  the  Ibgaifty 
or  illegality  under  the  antltrnst  law»of 
the  venture,  or  the  impact  of  the  venture 
on  competition  or  the  price  of  any 
product  or  service. 

B.  Information  Exchanges 

Information  sufficient  tashowf 

1.  The  persons  or  firm»  expected  to 
participate  in  the  information  excfaangs; 

2.  The  purposes  and  objectives  of  the 
information  exchange; 

3.  The  nature,  type,  timeliness,  and 
specificity  of  the  information  to  be 
exchanged  (a  sample  of  all' information 
to  be  exchanged  should  be  provided); 

4.  The  method  by  which  the 
information  wilLbe  exchanged; 

5.  The  characteristics  of  the  maricet(s) 
in  which  the  information  will  be 
exchanged,  including  the  productis)  or 
8ervices(s)  related  to  the  information  to 
be  exchanged,  the  homogeneity  of  the 
product(s)  or  service(8),  the  pricing  and 
marketing  practices  typically  emplo]^ 
by  firms  in  the  market(s),  and  the 
availabiUty  of  information  concerning 
market  conditions,  individual 
transactions  and  individual  competitors; 

6.  The  identity  and  competitive 
significance  (described  in  terms  of 
market  shares,  capacities,  etc.)  of 
persons  or  firms  that  participate  in  the 
relevant  product  and  geographic 
markets,  but  will  not  participate  in  the 
information  exchange; 

7.  The  ten  largest  customersin  the 
relevant  geographic  market  for  any 
product{s)  or  service(s)  involved  in  the 
information  exchange  and  an  estimate  of 
their  annual  purchases; 

8.  Any  safeguards  that  are  planned  to 
prevent  disclosure  of  firm-specific 
information  to  competitore;  and 

9.  Any  business  sjmergies,  efficiencies 
or  other  benefits  likely  to  flow  from  the 
venture. 

All  documents: 

1.  Reflecting  or  representing  the 
agreein«it(s)  among  the  parties  to 
exchange  information  or  the  most  reeent 
drafts  of  such  documents;  and- 

2.  Discussing  or  relating  to  the  legality 
or  illegality  under  the  antitrust  laws  of 
the  information  exchange  or  the  impact 
of  the  information  exchange  on 
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competition  or  the  price  of  any  product 
or  service. 

IFR  Doc.  93-1838  Filed  1-25-93;  8:45  am] 

MUJNQ  COOC  4410-01-11 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkeeping/Reporting 
Requirements  Under  Review  by  the 
Office  of  IManagement  and  Budget 
(0MB) 

Background:  The  Department  of 
Labor,  in  carrying  out  its  responsibilities 
under  the  Paperwork  Reduction  Act  (44 
.  U.S.C.  chapter  35),  considers  conunents 
on  the  reporting/recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review:  As 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkeeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  published.  The  Ust  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 

Each  entry  may  contain  the  following 
information: 


The  Agency  of  the  Department  issuing 
this  recOTdkeeping/reporting 
requirement. 
The  title  of  the  recordkeeping/ 

reporting  requirement 
The  OMB  and/or  Agency 
identification  numbers,  if 
apphcable. 
How  often  the  recordkeeping/ 

reporting  requirement  is  needed. 
Whether  small  businesses  or 
organizations  are  affected. 
An  estimate  of  the  total  number  of 
hours  needed  to  comply  with  the 
recordkeeping/reporting 
requirements  and  the  everage  hours 
per  respondent. 
The  numoer  of  forms  in  the  request 

for  approval,  if  apphcable. 
An  ab^ract  describing  the  need  for 
and  uses  of  the  information 
collection. 
Comments  and  Questions:  Copies  of 
the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Kenneth  A.  Mills  ((202)  219-5095). 
Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Mills,  Office  of  Information 
Resources  Management  Policy,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  room  N-1301, 
Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  (BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/PWBA/ 


VETS),  Office  of  Management  and 
Budget,  room  3001,  Washington,  DC 
20503  ((202)  395-6880). 

Any  member  of  the  public  who  wants 
to  comments  on  recordkeeping/ 
reporting  requirement  which  have  been 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earUest 
possible  date. 

Extension 

Employment  Standards  Administration 

Comparability  of  Current  Work  to  Coal 
Mine  Employment;  Coal  Mine 
Employment  Affidavit;  Affidavit  of 
Deceased  Miner's  Condition 
1215-0056:  CM  913;  CM  918;  CM  1093 
On  occasion 

Individuals  or  households 
3,800  respondents;  30/10/20  minutes 

per  form;  1,850  total  hoiu«; 
3  forms 

The  CM  913  is  completed  by 
claimants  and  compares  non-coal  mine 
work  to  coal  mine  work;  the  CM  918  is 
completed  by  persons  knowing  the 
miner's  coal  mine  employment;  the  CM 
1093  is  completed  by  persons  or 
relatives  knowing  of  the  deceased 
miner's  medical  condition  and  is  used 
only  if  other  medical  evidence  is 
insufficient. 

Employment  and  Training 
Administration 

Benefits  Rights  and  Experience  1205- 
0177;  ETA  218. 


Form 


S3 
2 


Aflacied  public 


Regular  States 
EB  States  


RsspocKl- 
ents 


53 
2 


Frequency 


Quarterly . 
Quarterly . 


Average  time 
per  response 


30inlnut^. 
30  minutes. 


107  total  hours. 

Provides  information  for  solvency 
studies,  in  budgeting  projections  and  for 
evaluation  of  adequacy  of  benefit 
formulas  to  analyze  effects  of  proposed 
changes  in  State  law. 

Signed  at  Washington,  DC,  this  19th  of 
January,  1993. 
Kenneth  A.  Mills. 
Departmental  Clearance  Officer. 
(FR  Doc.  93-1858  Filed  1-25-93;  8:45  am] 

BIUJNO  COOE  4S10-27-M;  4610-aO-M 


Secretary  of  Liibor  and  the  Deputy 
Secretary  of  Labor;  National  Advieory 
Commission  on  Worii-Based  l.eaming; 
Notice  of  Renewal 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act, 
and  after  consultation  with  the  General 


Services  Administration,  the  Secretary 
of  Labor  has  determined  that  the 
renewal  of  the  National  Advisory 
Commission  on  Work-Based  Learning 
(the  Advisory  Commission)  is  in  the 
public  interest. 

The  Advisory  Commission  will  have 
broad  responsibility  for  advising  the 
Secretary  on  ways  to  improve 
productivity  through  increasing  the 
skills  levels  of  the  American  workforce 
and  promoting  "quality  systems"  that 
fully  utilize  the  skills  of  that  workforce. 

This  will  include  involvement  in 
efforts  to: 

•  Developing  a  national  framework  of 
industry-based  skill  standards  and 
certification; 

•  Integrating  human  resource 
development  and  the  introduction  of 
new  technology,  focusing  on  supplier 


networks  and  State  delivery 
mechanisms; 

•  Managing  cultural  diversity  as  a 
corporate  strategic  asset; 

•  Exploring  the  range  of  incentives 
for  employers  to  adopt  new  production 
methods  and  modem  forms  of  work 
organization; 

•  Developing  a  national  award  for 
quality  human  resource  management 
systems;  and 

•  Promoting  labor-management 
cooperative  efforts. 

Identifying  and  addressing  key  issues 
such  as  these  is  a  dynamic  process.  As 
such,  this  list  may  require  modification 
in  order  to  reflect  findings  during  the 
discovery  phase  of  the  work. 

Specific  duties  of  the  Advisory 
Commission  and  its  members  might 
include,  but  are  not  limited  to,  the 
following: 
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•  Solicit  input  from  expert 
researchers  and  practitioners  regarding 
strategic  action  steps  for  the  Department 
of  Labor  (DOL)  to  undertake; 

•  Provide  objective,  independent 
feedback  to  the  DOL  regarding  the 
progress  and  direction  of  key  initiatives, 
including  identifying  roadblocks  and 
suggesting  ways  to  overcome  them. 

These  duties  may  be  fulfilled  through 
several  possible  mechanisms,  including: 

•  Reporting  periodically  to  the 
Secretary  and  other  interested  parties  on 
emerging  issues,  actions,  findings,  and 
advice: 

•  Developing  guidelines  that 
influence  policy  decisions; 

•  Commissioning  research; 

•  Serving  as  a  vehicle  for  customer 
feedback; 

•  Providing  guidance  on  and 
supporting  pilot  and  demonstration 
projects; 

•  Convening  meetings  of  national 
experts  for  roundtable  discussions; 

•  Translating  ideas  into  policy 
recommendations  for  action  by  DOL; 
and 

•  Functioning  as  catalyst  among 
organizations  with  common  interests. 

The  Advisory  Commission  shall 
consist  of  members  who  represent 
business,  labor,  education,  and 
commiuity-based  organizations. 

This  notice  announces  renewal  of  the 
Advisory  Commission  for  a  period  of 
two  years,  at  which  time  it  will  be 
considered  for  further  extension.  The 
full  Advisory  Commission  will  hold 
approximately  eight  meetings, 
convening  quarterly.  Subcommittees  of 
the  Advisory  Commission  will  likely 
meet  more  frequently.  The  Office  of  the 
Secretary  will  provide  the  necessary 
support  for  the  Advisory  Commission. 

The  Advisory  Commission  will 
function  solely  as  an  advisory  body  and 
in  compliance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act. 

Interested  persons  are  invited  to 
submit  comments  regarding  the  renewal 
of  the  National  Advisory  Commission 
on  Work-Based  Learning.  Such 
comments  should  be  addressed  to:  Mr. 
Delbert  L.  Spurlock,  Jr.,  Deputy 
Secretary  of  Labor,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
room  S-2018,  Washington,  DC  20210. 

Signed  at  Washington.  DC,  this  6th  day  of 
January,  1993. 
Lynn  Martin, 
Secretary  of  Labor 
[FR  Doc  93-1828  Piled  1-25-93;  8:45  am] 

BILLMO  COOC  4S10-30-M 


Offlc*  of  th«  8*cr*tary 

All  Itoina  Con«um«r  Pric*  Indax  for  All 
Urban  Conaumara  UnHod  Stataa  City 
Avaraga 

Pursuant  to  section  604(c)  of  the 
Motor  Vehicle  Information  and  Cost 
Savings  Act,  which  was  added  to  the 
Motor  Vehicle  Theft  Law  Enforcement 
Act  of  1984,  and  the  delegation  of  the 
Secretary  of  Transportation's 
responsibilities  under  that  Act  to  the 
Administrator  of  the  National  Highway 
Traffic  Safety  Administration  (49  CFR 
501.2(f)).  the  Secretary  of  Labor  has 
certified  to  the  Administrator  and 
published  this  notice  in  the  Federal 
Register  that  the  United  States  City 
Average  All  Items  Consumer  Price  Index 
for  All  Urban  Consumers  (1967=100) 
increased  35.1  percent  from  its  1984 
base  period  annual  average  of  311.1  to 
its  1992  annual  average  of  420.3. 

Signed  at  Washington,  DC.  on  the  15th  day 
of  January  1993. 
Lynn  Kfartin. 
Secretary  of  Labor. 

[FR  Doc.  93-1861  Filed  1-25-93;  8:45  am) 
MUMQ  COW  4610-M-M 


Emptoymant  and  Training 
Admlniatratlon 

Revlaad  Schadula  of  Remunaratlon  for 
tha  UCX  Program 

On  January  13, 1992,  a  revised 
Federal  Schedule  of  Remuneration 
based  on  the  January  1, 1992,  military 
pay  increase  was  transmitted  to  all  State 
employment  security  agencies  (SESAs) 
in  Unemployment  Insurance  Program 
Letter  (UIPL)  12-92.  Recently,  the 
Department  of  Defense  (DOD)  provided 
this  Department  with  an  additional  pay 
grade  (W-5)  reflecting  the  monthly  rate. 
This  Department  computed  the  weekly 
and  daily  rates  based  on  the  monthly 
rate  provided  by  the  DOD. 

Therefore,  the  Department  of  Labor 
amended  the  notice  published  in  the 
Federal  Register  at  57  FR  933,  (January 
9, 1992),  by  issuing  UIPL  12-92,  Change 
1  dated  December  24, 1992,  which 
contains  the  additional  new  pay  grade. 
Unemployment  Insurance  Program  No. 
12-92,  Change  1  is  published  below. 

Signed  at  Washington,  DC,  on  January  IS, 
1993. 

Roberta  T.  Jones. 
Assistant  Secretary  of  Labor. 
Classification: 
UI. 
Correspondence  Symbol;  TEUMI. 

E)ate:  December  24, 1992. 

Directive:  Unemployment  Insurance 
Program  Letter  No.  12-92,  Change  1. 


To:  All  State  Employment  Security 
Agencies. 

Prom:  Barbara  Ann  Parmer,  Administrator 
for  Regional  Management. 

Subject:  Revised  Federal  Schedule  of 
Remimeration  for  Use  in  Determining  Benefit 
Eligibility  Under  the  Unemployment 
Compensation  for  Bx-Service-members  (UCX) 
Program. 

1.  Purpose.  To  provide  SESAs  with  an 
additional  pay  grade  reflecting  the  monthly, 
weekly  and  daily  rates  to  include  on  the 
Foderal  Schedule  of  Remuneration  that  was 
transmitted  to  all  SESAs  on  January  13, 1992, 
based  on  the  January  1, 1992  military  pay 
increase. 

2.  References.  Chapter  XIV,  ET  Handtxrak 
No.  384,  20  CFR  614.12  and  5  U.S.C 
8S21(a)(2). 

3.  Instruction.  SESAs  should  Include  on 
the  attachment  to  UIPL  12-92  under  the 
captioned  heading  Warrant  Officw  the 
following: 


Pay  grade 

rale 

WeaWy 

Da»y 

W-5 

$4,573 

81,067.08 

$152.43 

SESAs  will  continue  to  use  the  existing 
schedule  for  UCX  "first  claims"  including 
the  additional  information  provided  in  this 
directive.  The  additional  Infonnation 
provided  in  this  directive  will  be  published 
in  the  Federal  Register  as  an  amendment  to 
the  notice  published  in  the  Federal  Regisiar 
on  January  9. 1992. 

4.  Action  Bequired.  The  above  instructions 
should  l>e  provided  to  appropriate  staff. 

5.  Inquiries.  Direct  inquines  to  the 
appropriate  Regional  Office. 

6.  Attachment.  For  SESA  convenience,  a 
revised  Federal  Schedule  incorporating  this 
change  is  provided. 

Expiration  Date:  January  31, 1994. 

Federal  Schedule  of  Remuneration 

[20  CFR  614.12) 


Pay  grade 

MomtHy 
rate 

WeeMy 

f/iolHS) 

Dalty 
('/*)iri) 

1.  Convnis- 

slorwdOf- 

flCWK 

O-10 .... 

$10,157 

$2,369.97 

$338.57 

O-O 

9.189 

2.144.10 

306.30 

/         0-6 

8,437 

1.966.63 

281.23 

0-7 

7.587 

1,772.63 

253.23 

0-6 

6.435 

1,501.50 

214.50 

0-5 

5,432 

1.267.47 

181.07 

0-4 

4,462 

1,041.13 

148.73 

0-3 

3.883 

838.37 

119.77 

O^ 

2375 

670.83 

95.63 

0-1 

2.144 

500.27 

71.47 

2  Commta- 

slonedOf- 

flcarsWHh 

Ovar4 

Years  Ac- 

tive Duty 

As  An  En- 

Hated 

Membar 

Of  War- 

rant Otn- 

car 

0-3E  ... 

4.103 

957.37 

136  77 

0-2E  ... 

3.432 

800.80 

11440 

0-1E  ... 

2.827 

659.63 

94  23 

0136 
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Federal  Schedule  of  Re«uweration 
Continued 

[20  CfW  6t4.t2| 


Paygoda 

MoNh^ 

pSS? 

(v£«4 

xmimt 

OfRcofst 

W-6_ 

4,573 

1.08(7.03 

152.43 

W-4  _ 

4,066 

946.40 

136.20 

W-» 

3.429 

800.10 

114.30 

W-2  .-. 

2.953 

68903 

96.43 

W-1  

2.481 

574.23 

82.03 

4  &*M 

PwnnBfc 

E-8  

3.707 

864.97 

123.57 

E-»  — 

3.150 

736.00 

105.00 

E-7 

2.731 

837.23 

91.03 

E-6 

2.365 

549.50 

7650 

E-6  — 

2,007 

466.30 

66.90 

E-4 

1,879 

391.77 

55.97 

E-a 

1.478 

344.87 

49.27 

E-2 

1.364 

315.93 

46.13 

E-1  

1.191 

277.90 

39.70 

For  cx>nveBi»nce,  the  Ftderal  Schedule  has 
been  expanded  to  include  columns  reflecting 
derived  weekly  and  daily  rates. 

This  revised  Federal  Schedule  of 
Remuneration  is  effective  for  UCX  "first 
claims"  filed  beginning  with  the  first  day  of 
the  first  week  which  begins  after  April  4, 
1992,  pursuant  to  20  CFR  614.12(c). 
[PR  Doc.  91-1859  Filed  1-25-93;  8:45  am) 
BILUNO  C06K  «»•  m  m 


Ravisad  Sch«dui*  of  Ramunaratlon  for 
tha  UCX  Program 

Under  section  852l(aM2)  of  title  5  of 
tlie  United  States  Code,  the  Secretary  of 
Labor  is  reqmred  to  issue  from  time  to 
time  a  Schedule  of  Remuneration 
sj)ecifying  the  pay  and  allowances  for 
each  pay  grade  of  members  of  the 
military  services.  The  schedules  are 
used  to  calculate  the  base  period  wages 
and  benefits  payable  under  the  program 
of  Unemployment  Compensation  for  Ex- 
serviceoembers  (UCX  Program). 

The  revised  schedule  published  with 
this  Notice  reflects  increases  in  military 
pay  and  allowances  which  were 
effective  in  January  1993. 

Accordingly,  the  following  new 
Schedule  of  Remuneration,  issued 
pursuant  to  20  CFR  614.12.  applies  to 
"First  Claims"  for  UCX  which  are 
effective  beginning  with  the  first  day  of 
the  first  week  which  begins  af^er  April 
3, 1993. 


Pay  grade 


MortMynia 


$10,483 
9330 
•J52 
7J78 
8.702 
5J515 
4JB29 
3.727 
2.976 
2.227 


Pay 


(2)  CoNMiiaaianad  OMova  \M8»  (Var 
4  Yaws  Mtf  Duly  As  An  EnMad 
Mamtwr  Or  Warrant  OMoar 

0-3E  ..- 

0-2E  ._ 
0-1E  .... 

(3) 
W-6 


4.256 

3,566 
2,929 

4,747 
4.233 

3.580 
3,064 
2.566 

3.866 
3,262 
2J35 

2,450 
2,086 
1,743 
1,329 
1.406 
1.237 


The  puUication  of  this  new  Schedule 
of  Remuneration  does  not  revoke  any 
prior  scheditle  or  change  the  period  of 
time  any  prior  schedule  was  in  effect. 

Signed  at  Washington,  DC,  oo  January  15, 
1993. 

Robsfti  T.  Jonaa, 
Assistant  Secieiary  of  Labor. 
(FR  Doc.  93-1860  Filed  1-25-93;  8:45  am) 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agoncy  Information  CoHoction 
Activtties  Under  0MB  R«vl«w 

AGENCY:  National  Endowment  for  the 

Arts. 

ACTKM:  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  cloarance  of  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by 
February  25, 1993. 
ADDRESSES:  Send  comments  to  Mr. 
Steve  Semenuk,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  726  Jackson  Place  NW.,  room 
3002.  Washington.  DC  20503;  (202-395- 
7316).  In  addition,  copies  of  such 
comments  may  be  sent  to  Ms.  Roberta 
Dunn,  National  Endowment  for  the  Aits, 
Congressional  Liaison  Office,  room  525. 
1100  Pennsylvania  Avenue  NW., 
Washington,  DC,  20506;  (202-682- 
5434). 

FOR  FURTHER  mFORMATION  CONTACT: 
Ms.  Judith  O'^en.  National 
Endowment  for  the  Arts.  Administrative 


Services  Divisioo.  room  203, 1100 
Pennsylvania  Avenue  NW.,  Washington. 
DC  20506;  (202-682-5401)  from  whom 
copies  of  the  documents  are  availaUe. 
SUPPLEMENTARY  MFORMATION:  The 
Endowment  requests  the  review  of  a 
revised  collectian  of  information.  This 
entry  is  Issued  by  the  Endowment  and 
contains  the  fallowing  informaticm: 

(1)  The  title  of  the  form;  (2)  how  often 
the  required  information  must  be 
reported;  (3)  m^o  will  be  required  or 
asked  to  report;  (4)  what  the  form  will 
be  used  for;  (5)  an  estimate  of  the 
number  of  responses;  (6)  the  average 
burden  hours  per  response;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  form.  This  entry 
is  not  subject  to  44  U.S.C.  3504(h). 
Title:  FY  94  Visual  Arts  Program 
Application  Guidelines  for 
Organizations 
Frequency  of  Collection:  One-time 
Respondents:  Non-profit  institutions, 

state  and  local  governments 
Use:  Guideline  instructions  and 
applications  elicit  relevant 
information  from  non-profit  arts 
organizations  and  state  and  local  arts 
agencies  that  apply  for  funding  under 
the  Visual  Arts  Program.  This 
information  is  necessary  for  the 
accurate,  fair  and  thorough 
consideration  of  competing  proposals 
in  the  application  review  process. 
Estimatea  Number  of  Respondents:  360 
Average  Burden  Hours  Per  Response: 

29.2 
Total  Estimated  Burden:  10.500. 

Marianne  Klink, 

Actiag  Director,  Congressional  Liaison, 

National  Endowment  for  the  Arts. 

(FR  Doc.  93-1770  FUed  1-25-93;  8:45  am) 

MLUNB  cooc  7n^-01-4l 


National  Endowmont  for  ttM  Arts; 
Meeting 

Pursuant  to  section  10(aH2)  of  the 
Federal  Advisory  Committee  Act  Qt^lb. 
L.  92-463),  as  amended,  notice  is  hweby 
given  that  a  meeting  of  the  Media  Arts 
Advisory  Panel  (Film/Video  Production 
Prescreening  #3  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
February  10-11. 1993  from  9  a.m.-6;30 
p.m.  in  room  716  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 
NW..  Washington.  DC.  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  February  10  from  9 
a.m.-9:15  a.m.  for  opening  remarks. 

The  remaining  portians  of  this 
meeting  on  February  10  fiom  9:15  a.m.— 
6:30  p.m.  and  February  11  horn  9  a.iB.- 
6:30  p.m.  are  for  the  purpose  of  Panel 
review,  discussion,  evaluation,  and 
recommendation  on  apptications  for 


I 
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financial  assistance  under  the  National 
Foiindation  on  the  Arts  and  the 
Hxunanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
appUcants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24, 1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  title  5.  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TTY  202/662-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506,  or  call  (202)  682-5439. 

Dated:  January  21, 1993. 
Yvonne  M.  Sabine, 

Director.  Panel  Operations,  National 

Endowment  for  the  Arts. 

[FR  Doc  93-1829  Piled  1-25-93;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Document*  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (0MB) 
Review 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  0MB  review  of 
information  collection. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  75— 
Safeguards  on  Nuclear  Material — 
Implementation  of  US/IAEA 
Agreement. 


3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  Installation  information  is 
submitted  upon  written  notification 
from  the  Commission.  Changes  are 
submitted  as  occurring.  Nuclear 
material  accoimting  and  control 
information  is  submitted  in 
accordance  with  specified 
instructions. 

5.  Who  will  be  required  or  asked  to 
report:  All  persons  licensed  by  the 
Commission  or  Agreement  States  to 
possess  source  or  special  nuclear 
material  at  an  installation  specified 
on  the  U.S.  eligible  list  as 
determined  by  the  Secretary  of  State 
or  his  designee  and  filed  with  the 
Commission,  as  well  as  holders  of 
construction  permits  and  persons 
who  intend  to  receive  source 
material. 

6.  An  estimate  of  the  number  of 
responses  annually:  43 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request: 
Approximately  4,7  hours  per 
response  plus  800  hours  per 
recordkeeper.  The  total  annual 
industry  burden  is  5,004  hours. 

8.  An  indication  of  whether  Section 
3504(h),  Pub.  L  96-511  applies: 
Not  applicable. 

9.  Abstract:  10  CFR  Part  75  establishes 
a  system  of  nuclear  material 
accoimting  and  control  to 
implement  the  agreement  between 
the  United  States  and  the 
International  Atomic  Energy 
Agency  (IAEA),  Under  that 
agreement,  NRC  is  required  to 
collect  the  information  and  make  it 
available  to  the  IAEA. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Dociunent  Room,  2120  L 
Street  NW.,  (Lower  Level),  Washington, 
DC. 

Comments  and  questions  may  be 
directed  by  mail  to  the  OMB  reviewer: 
Ronald  Minsk,  Office  of  Information  and 
Regulatory  Affairs  (3150-0055),  NEOB- 
3019,  Office  of  Management  and  Budget, 
Washington,  DC  20503. 

Comments  may  also  be  communicated 
by  telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  (301)  492-8132. 

Dated  at  Bethesda,  Maryland,  this  12th  day 
of  January  1993. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranfbrd, 

Designated  Senior  Official  for  Information 
Resources  Management. 

(FR  Doc.  93-1807  Filed  1-2S-93:  8:45  am] 
MUJNO  COOC  75M-et-M 


(Doolwt  Na  50-446] 

Texas  Utilities  Electric  Co^  Comanche 
Pealt  Steem  Electric  Station,  Untt  1; 
laauance  of  Director's  Decision  Under 
10  CFR  2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  has  taken  action  with  regard 
to  a  Petition  for  action  under  10  CFR 
2.206  referred  to  the  staff  by  the  Nuclear 
Regulatory  Commission  (NRC)  by 
Memorandum  and  Order  dated  January 
17. 1992  (CU-92-01).  The  PetiUon 
concerns  allegations  contained  in  a 
Motion  to  Reopen  the  Record  (Motion) 
filed  by  Sandra  Long  Dow  and  Richard 
E.  Dow  (Petitioners)  concerning  the  pipe 
support  design  process  at  the  Comanche 
Peak  Steam  Electric  Station  Unit  1. 
Petitioners  asserted  as  a  basis  for  their 
Motion  that  Texas  Utilities  Electric 
Company's  (TUEC  or  Licensee) 
witnesses  repeatedly  made  false  and 
misleading  statements  to  the  Atomic 
Safety  and  Licensing  Board  between  ' 
1982  and  1985. 

The  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  has  determined  to 
deny  the  Petition.  The  reasons  for  this 
denial  are  explained  in  the  "Director's 
Decision  Under  10  CFR  2.206"  (DD-93- 
02),  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building.'" 
2120  L  Street,  NW.,  Washington,  DC 
20555,  and  at  the  Local  Public 
E)ocument  Room  for  the  Comanche  Peak 
Steam  Electric  Station,  at  the  University 
of  Texas  at  Arlington  Library, 
Government  Publication/Maps,  701 
South  Cooper,  P.O.  Box  19497, 
Arlington,  Texas  76019,  A  copy  of  the 
decision  will  be  filed  with  the  Secretary 
for  the  Commission's  review  in 
accordance  with  10  CFR  2.206(c)  of  the 
Commission's  regulations.  As  provided 
by  this  regulation,  the  decision  will 
constitute  the  final  action  of  the 
Commission  25  days  after  the  date  of 
issuance  of  the  decision  unless  the 
Commission  on  its  own  motion 
institutes  a  review  of  the  decision 
within  that  time. 

Dated  at  Rockville,  Maryland,  thia  15th  day 
of  January  1993. 

For  the  Nuclear  Regulatory  Commission. 
Thomas  E.  Muriey. 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  93-1808  Filed  1-25-93;  8:45  am] 
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[DocM  No*.  50-445  AND  S«-44<| 

Tmm  UWnM  Badrte  Company, 
Comanctia  Paak  Staam  Etadric 
SlaHon,  Unila  1  and  2;  laauanca  of 
Diractor'a  Daclalon  Undar  10  CFR 
2.206 

Notice  is  hereby  givea  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  has  taken  action  with  regard 
to  a  Petition  for  action  under  10  CFR 
2.206  received  from  Mr.  Michael  D. 
Kohn,  dated  July  30, 1991,  on  behalf  of 
the  National  Wbistleblowers  Center  and 
certain  confidential  allegers  regarding 
the  Cofnancfae  Peek  Steam  Electric 
Station. 

Petitioners  requested  diat  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
take  action  regarding  the  TU  Electric 
Company's  (TUEC  or  the  Licensee) 
Cooutnche  Peak  Staam  Electric  Station, 
Units  1  and  2.  Petitioners  requested  that 
the  NRC  provide  the  following  relief:  (1) 
Hold  licensing  hearings  to  detennine.  in 
view  of  TUEC's  having  made  material 
false  statemwits  to  the  NRC,  whether  the 
Licensee  has  the  requisite  character  and 
competence  to  operate  a  nuclear  power 
facility:  (2)  fine  and  otherwise  penalize 
TUEC  for  making  material  falsa 
statements  to  the  NRC;  (3)  investigate 
whether  the  NRC  staff  knew  of  TUEC's 
alleged  material  false  statements  and 
failed  to  act  on  such  knowledge;'  and 
(4)  determine  which  high-level 
managers  were  responsible  for  TUEC's 
making  false  material  statements,  and 
ban  such  persons  from  all  licensed 
nuclear  facilities. 

Briefly  summarized,  the  bases  set 
forth  for  the  Petition  were  that  (1)  TUEC 
made  material  false  statements  before 
the  Atomic  Safety  and  Licensing  Board 
(ASLB)  during  hearings  on  TUECs 
application  for  an  operating  license  '  in 
order  to  conceal  significant  safety  flaws 
in  the  design  of  CPSES  pipe  support 
systems,  namely  that  in  violation  of  10 
CFR  part  50,  appendix  B,  TUEC 
transfierred  pipe  support  packages  for 
review  and  certification  between  pipe 
support  design  groups  that  used 
di^erent,  multiple  design  criteria;  (2) 
TUEC's  material  false  statements 
delayed  constructioo  of  CPSES  Unit  1 
and  thus  were  germane  to  a  contention 
in  a  related  proceeding  ^  that  TUEC  had 


'  Af  noted  in  my  letter  of  August  28,  1991.  to 
PetilioiMn,  a  copy  of  PelMioa  was  forwarded  to  the 
NRC  Office  of  Inspector  General  Thia  Director's 
Decision  doe*  not  address  allegfUions  of  NRC  staff 
misconduct 

>  NRC  Docket  Nos.  S0-i45  and  S(>-t4e.  TeMS 
Utilities  Genarating  Company  (Comancba  Peak 
Staam  Electric  Station.  Units  1  and  2). 

'The  January  20,  1986,  application  of  TUEC  to 
extend  its  construction  permit  was  the  subject  of  a 
related  NRC  licensing  proceeding,  NRC  Docket  No. 


intontioxiaUy  delayed  cooatructioD  of 
CPSES  Unit  1;  (3)  TUEC,  QtizoM 
Assodatioo  for  Sound  Energy  (CASE), 
and  the  NRC  staff  deliberately  withheld 
infbnnation  from  the  ASLB  about  the 
transfer  of  pipe  support  reviews 
between  pipe  support  design  groups; 
and  K)  TUEC  mmloyees  responsible  for 
making  mataiial  nlse  statemonts  to  the 
NRC  continue  to  perform  critical 
engineering  and  quality  assuiance  tasks 
at  CPSES. 

The  Direttor  of  the  Office  of  Nuclear 
Reector  Regulation  has  determined  to 
deny  the  Petition.  The  reasons  for  this 
denial  are  explained  in  the  "Director's 
Decision  Under  10  CFR  2.206,"  (M)-93- 
01)  which  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  and  at  the  Local  Public 
Document  Room  for  the  Comanche  Peak 
Steam  Electric  Station,  at  the  University 
of  Texas  at  Ariington  library. 
Government  Publication/Maps.  701 
South  Cooper,  P.O.  Box  19497, 
Arlington,  Texas  76019.  A  copy  of  the 
decision  will  be  filed  with  the  Secretary 
for  the  Commission's  review  in 
accordance  with  10  CFR  2.206(c)  of  the 
Commission's  regulations.  As  provided 
by  this  regulation,  the  decision  will 
constitute  the  final  action  of  the 
Commission  25  days  after  the  date  of 
issuance  of  the  decision  unless  the 
Commission  on  its  own  motion 
institutes  a  review  of  the  decision 
within  that  time. 

Dated  at  Rockville,  Maryland,  this  ISth  day 
of  January  1993. 

For  the  Nuclear  Regulatory  Commission. 
Tkomas  E.  Morlcy, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 
[PR  Doc  9^1806  Filed  1-25-93;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ttolaaet  Na  34-31743;  FH»  No.  SR-AMEX- 
9»-081 

Self-Regulatory  Organlzationa;  NoUca 
of  Filing  and  Ordar  Granting 
Accaiaratad  Approval  of  Propoaad 
Rida  CtMnga  by  tha  Amarlcan  Stock 
Exchanga,  Inc^  Ralating  to  tha 
Addition  of  Naw  Strike  Prlcaafor  Indax 
Optlona 

January  15. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


{"Act"),  15  U^C  78»(b)(l),  notice  is 
her^y  givao  that  on  January  8, 1903, 
the  American  Stock  Exchange,  Inc. 
("Amex"  or  "Extiange")  filed  wiA  the 
Securities  and  Exchange  Commissi<m 
("SEC"  or  t^ommladon")  the  prapowd 
rule  change  as  deecribad  in  haon  I  and 
n  below,  wfakfa  ItBoas  have  been 
prepared  by  the  self-regulatory 
organization.  On  January  13,  the  Amex 
submitted  Amendment  No.  1  to  the 
proposed  rule  change.'  The  Commission 
is  pi^Uahing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Ragulatoiy  Organization's 
Statement  of  the  Terms  c^  Substance  of 
the  Proposed  Rule  Change 

Currently,  Amex  Rule  903C(b) 
provides  that  "the  exercise  price  of  each 
series  of  stock  index  options  opened  for 
trading  on  the  Exchange  shall  be  an 
integer  which  is  reasonably  close  to  the 
numerical  index  value  of  the  underiying 
stock  index  group  to  wfaidi  such 
options  relate  at  or  about  the  time  such 
series  of  options  is  first  opened  for 
trading  on  the  exchange."  ^  The  Amex 
proposes  to  amend  Exchange  Rule 
903C(b)  by  adding  Commentary  .03, 
which  provides: 

In  connection  with  paragraph  (b) 
above,  the  Exchange  may  list  additional 
series  for  its  European-siyle  stock 
indexes  which  are  greater  than  15%  or 
50  points  of  the  current  index  value 
(whichever  is  less)  bvrt  do  not  exceed 
30%  or  100  points  of  the  current  index 
value  (whichever  is  less)  provided  that 
demonstrated  customer  interest  exists 
prior  to  the  listing  of  such  series. 

The  proposed  rule  change  and 
Amendment  No.  1  to  the  proposed  rule 
change  are  available  at  the  Office  of  the 
Secretary,  Amex,  and  at  the 
Commission. 

n.  Self-legalatorj  Organizatian's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 


SO-'MS-CPA.  Se»Tegcas  UtiMas  Electric  Company. 
25  NRC  912(1987). 


*  See  letter  from  Howard  A.  Baker,  Senior  Vice 
President  [}eriTatiTe  Securities,  Amex.  to  Sharon 
Lawson.  Assistant  Diracto*.  Exchange  and  Options 
Regulation.  DWisioB  of  Market  Kegulabon. 
Commission,  dated  laouary  13. 1992. 

'  See  note  3.  in^,  and  accompanying  text  foe  a 
discussion  of  the  Commission's  recent 
Interpretatloa  of  the  Amaac'i  "reasoaably  close** 
standard- 


The  aelf-regulatary  organiatian  haf 
prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  sach 
statements. 

(A)  Se^-Regulatory  Organiiation'K 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  u»e  Proposed  Rule 
Change 

Qurently,  Amex  Rule  903C(b) 
provides  that  "the  exerdM  price  of  each 
series  of  stock  index  options  opened  for 
trading  on  the  Exchange  shall  be  an 
integer  which  is  reasonably  close  to  the 
numerical  index  value  of  the  underlying 
stock  index  groiip  to  which  such 
options  relate  at  or  about  the  time  sxich 
series  of  options  is  first  opened  for 
trading  on  the  Exchange."  While  there 
has  been  no  formal  interpretation  of  the 
range  of  strike  prices  which  would  fall 
within  the  "reasonably  close"  standard 
set  forth  in  Rule  903C(b)  since  it  was 
adopted  in  1983,  the  Commission 
recently  defined  this  standard  in  its 
order  approving  a  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE")  filing' 
which,  in  effect,  made  the  CBOE's  index 
option  strike  price  rules  imiform  with 
the  Amex's  rules.  The  CBOE  Approval 
Order  stated  that  for  stock  index  options 
other  than  long-term  options,  a  series  is 
"reasonably  related"  to  the  current' 
index  value  of  the  underlying  index  if 
it  is  within  no  more  than  the  lesser  of: 
(a)  50  points  of  the  current  index  value; 
or  (b)  15%  of  the  current  index  value. 
For  long-term  stock  index  options  (other 
than  reduced  value  long-term  options) 
an  exercise  price  of  an  options  series  is 
"reasonably  related"  to  the  current 
index  value  if  it  is  within  25%  of  the 
current  index  value.'* 

The  Amex  believes  that  although  the 
standard  established  in  the  CBOE 
Approval  Order  provides  some 
flexibility  in  the  listing  of  stock  index 
option  strike  prices  in  response  to 
market  movement,  substantial  interest 
sometimes  arises  on  the  part  of  targe 
institutional  investors  seeking  to  engage 
in  options  strategies  requiring  strike 
prices  which  may  be  further  in  and/or 
out  of  the  money  than  exist  at  the  time. 
Accordingly,  the  Amex  proposes  to 
amend  Em^ange  Rule  903C  by  adding 
Commentary  .03,  which  will  allow  the 
Exchange  to  list  additional  options 
series  for  European-style  '  stock  indexes 
which  are  greater  than  15%  or  50  points 
of  the  current  index  value  (whichever  is 


less)  but  do  not  exceed  30%  or  100 
points  of  the  current  index  value 
(whichever  is  less)  (the  "expanded 
range"),  provided  that  demonstrated 
customer  interest  exists  prior  to  the 
listing  of  such  series.  The  Amex 
believes  that  the  proposed  rule  change 
will  enable  the  Exchange  to  resp<md  to 
the  needs  of  an  important  segment  of 
the  investing  public  by  pwrnitting  such 
customers  to  take  advantage  of 
economic  opportunities  through  the 
trading  of  standardized  index  options. 

The  Amex  notes  that  the  proposal 
applies  solely  to  European-style  stock 
index  options,  and  that,  for  purposes  of 
the  proposal,  a  "customer"  U  an  off- 
floor  person  or  entity  (such  as  an 
institution,  corporation  or  individual) 
whose  trades  are  designated  as  customer 
trades  under  the  rules  of  the  Options 
Clearing  Corporation  ("OCC").  The 
proposal  allows  the  Amex  to  introduce 
new  strike  prices  in  the  expanded  range 
only  in  response  to  documented 
customer  requests,  and  not  in  response 
to  the  requests  of  market  makers  or 
specialists  acting  on  their  own  behall 
However,  after  a  new  strike  has  been 
listed  in  response  to  a  customer  request, 
market  makers  and  specialists  may 
engage  in  transactions  in  the  strikes." 

The  Amex  has  represented  that  when 
a  new  strike  has  been  listed  pursuant  to 
the  proposal,  the  Exchange  will  not 
automatically  fill  in  strike  prices 
between  the  newly  added  strikes  and 
the  highest  and  lowest  existing  strikes 
on  the  index.' 

In  addition,  the  Amex  represents  that 
its  systems  have  the  capacity  to 
accommodate  any  series  that  may  be 
added  imder  the  proposal.*  In  addition, 
the  Options  Price  Reporting  Authority 
("OPRA")  has  represented  that  the 
addition  of  options  series  pursuant  to 
the  proposal  should  have  no  material 
impact  on  OPRA's  capacity." 

The  Amex  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act,  in  genend,  and  with 


>  See  Securities  Exchange  Act  Rriease  Na  SISSS 
(Decaoiier  31, 1992).  58  FR  3307  (order  approving 
Fila  Na  SRr-CBO£-e2-36)  ("CBOE  Approval 
Order"). 

*UL 

*  A  Europaan-rtyle  optioa  caa  be  axaroMd  only 
during  a  specified  period  before  the  option  astpiiea. 


*  See  Amendment  No.  1,  supra  not*  1. 

'  For  example.  If  a  European-styte  index  is  at  400 
with  the  highest  and  lowest  outstanding  strikes 
extending  from  3S0  to  4M),  and  the  Amex  receives 
a  customer  request  to  list  strikes  at  300  and  500,  the 
Amex  will  not  automatically  add  (or  "fill  in") 
Strikes  between  300  and  350  (and  450— 500)  after 
it  lisu  the  300  (and  500)  stTike(s).  The  Exchange 
may,  however,  list  additional  "fill-in"  strikes  in 
response  to  documented  customer  requests  or  after 
a  market  movement  that  raises  or  lowers  the  index 
level  and  permits  the  introduction  of  additional 
strike*  under  the  "reasonably  related"  standard.  See 
Amendment  No.  1,  supra  note  1. 

*  See  Amendment  No.  1,  supra  note  1. 
*See  memorandum  bom  )<Meph  P.  Corrigan, 

Executive  Director,  OPRA,  to  Charles  Henry, 
President  and  Chief  Operating  Officer,  CBOE,  and 
Ivers  Riley,  Senior  Executive  Vice  President,  Amex. 
dated  January  13. 1903  ("OPRA  Maiorantton'T. 


Sectioo  6(bK5),  in  particular,  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices  and  to 
promote  just  and  equitable  principles  of 
trade. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Amex  believes  that  the  proposed 
rule  change  wrlll  not  impose  any  burden 
on  competition. 

(C)  Self-Regulatory  Organixation's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  EflGBctiveness  of  the 
Proposed  Rule  Change  and  Timing  fiar 
Commission  Action 

The  Amex  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
section  19(b)(2)  of  the  Act. 

The  Ck)mmissicm  finds  that  the 
proposed  rule  change  is  cimsistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  section  6(b)(5).*'' 
Specifically,  the  Commission  believes 
that  the  proposal  will  provide  investors 
with  more  flexibility  in  the  trading  of 
European-style  index  options,  thereby 
protecting  investon  and  furthering  the 
public  interest  by  allowing  investora  to 
establish  options  positions  that  are 
better  tailored  to  meet  their  investment 
objectives. 

The  Commission  also  believes  that  the 
Amex's  proposal  strikes  a  reasonable 
balance  between  the  Exchange's  need  to 
accommodate  the  needs  of  investors  and 
the  need  to  avoid  the  excessive 
proliferation  of  options  series.  In  this 
regard,  the  Commission  notes  that  the 
proposal  allows  the  Amex  to  list 
additional  strike  prices  for  European- 
style  stock  index  options  only  ii  there  is 
documented  customer  interest  in  the 
additional  strikes.** 


'»i5  U.&C  78«6)(5)  (issa). 

11  The  Commission  notes  that  although  nurkat 
makers  and  specialists  may  engage  in  transactions 
in  the  new  series  after  they  have  bean  listed  due 
to  customer  interest,  the  Commiaeion  doe*  not 
expect  that  the  additional  stiikM  will  be  naad 
primarily  for  transactions  among  laariLal  aakara 
aitd  spacialist*.  Moreover,  the  Exchange's 
lurraillance  procedure*  will  enable  the  Exch«nge 
and  the  Commission  to  determine  whether  lb* 
strikaa  being  added  pursuant  to  tbe  propoaal  at* 
being  vaad  primarily  by  oiarkel  makiar*.  In  suck  a 
case,  th*  Pwrniwion  may  dalersin*  thai  the  oa* 
of  such  strike*  are  inconsistent  with  the 
maintenance  of  fair  and  orderly  markets  «Bd 
Section  6(b)(S)  of  tfa*  Act 
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Further,  the  Commission  notes  that 
the  Exchange  has  represented  that  it 
will  not  automatically  "fill  in"  strike 
prices  between  the  strikes  added  under 
the  proposal  and  the  highest  and  lowest 
existing  strikes  on  an  index,^'  and,  in 
addition,  that  the  Amex  has  developed 
surveillance  procedures  designed  to 
monitor  the  addition  of  new  strikes 
pursuant  to  the  proposal.  The 
Commission  believes  that  these 
requirements  provide  the  Exchange  with 
the  flexibility  to  open  additional  index 
options  series  in  response  to  genuine 
customer  interest  and,  at  the  same  time, 
appropriately  limit  the  number  of  index 
options  series  that  may  be  outstanding 
at  any  one  time.  Finally,  based  on 
representations  from  OPRA,''  the 
Commission  is  satisfied  that  Amex  and 
OPRA  will  have  adequate  computer 
processing  capacity  to  accommodate 
trading  and  quote  dissemination 
demands  of  the  additional  strike  prices 
that  may  be  listed  under  the  proposal. 

In  summary,  the  Commission  believes 
that  the  benefits  to  be  derived  from  the 
proposal  in  accommodating  the  needs 
and  objectives  of  investors  outweigh  the 
possible  adverse  effects  on  market 
liquidity  due  to  the  dispersion  of 
trading  interest  in  more  options  series. 
The  Conunission  has,  nevertheless, 
requested  that  the  Amex  monitor  the 
addition  of  strikes  under  the  rule.  The 
Amex  has  agreed  to  provide  a  six-month 
status  report  to  the  Commission  which 
will  be  (hie  on  July  15. 1993.  The  report 
should  include,  at  the  least,  the  total 
number  of  requests  for  additional  strikes 
pursuant  to  this  proposal:  what  type  of 
market  participants  have  requested  the 
additional  strikes;  whether,  and  how 
many  of,  the  requests  were  granted  or 
denied;  the  total  percentage  of 
transactions  which  were  completed 
between  customers  and  market  makers 
versus  market  makers  and  other  market 
makers;  any  surveillance  inquiries  or 
studies  opened  for  potential  abuses  or 
non-compliance  with  the  rule's 
requiremeats  and  the  action  taken  by 
the  Exchange  as  a  result  of  these 
inquiries;  any  effect  the  additional 
strikes  are  having  on  the  liquidy  of  the 
existing  outstanding  strikes;  and  the 
effect  of  the  additional  series  on  the 
capacity  of  the  Amex's,  OPRA's  and 
vendors'  automated  systems. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 


in  the  Federal  Register  because  the 
proposal  will  help  the  Amex  to 
accommodate  the  needs  of  investors  and 
will  clarify  the  Exdiange's  poUcy 
regarding  the  listing  of  additional  series 
of  index  options.  Accordingly,  the 
Commission  believes  that  granting 
accelerated  approval  of  the  proposed 
rule  change  is  appropriate  and 
consistent  with  Section  6  of  the  Act. 

IV.  SoUcitatioD  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Conmiission's  Public  Reference 
Section.  450  Fifth  Street,  NW.. 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  nimiber  in  the  caption 
above  and  should  be  submitted  by 
February  16, 1993. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (File  No.  SR- 
Amex-93-02)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 
Deputy  Secretary. 

IFR  Doc.  93-1780  Filed  1-25-93;  8:45  ami 
BILUNO  COM  MIO-OI-M 


[nslaesa  No.  34-31744;  Hie  No.  8R-CB0E- 
93-01] 

S«H-R«gulatory  OfBanlzationa;  Filing 
and  Ordor  Qranting  Accelerated 
Approval  of  Propoaed  Rula  Ctianga  by 
ttte  Chicago  Board  Optiona  Exchange, 
Inc..  Relating  to  the  Addition  of  New 
Strilie  Pricea  for  Index  Optiona 

January  15, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Secxuities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  January  8. 1993, 
the  Chicago  Board  Options  Exchange. 
Inc.  ( "CBOE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  11  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Prop<Med  Rule  Change 

Currently.  CBOE  Rule  24.9.  "Terms  of 
Index  Option  Contracts,"  Interpretation 
.05  provides,  in  part,  that  "the  exercise 
price  pf  each  series  of  stock  index 
options  opened  for  trading  on  the 
Exchange  shall  be  reasonably  related  to 
the  current  index  value  of  the 
imderlying  index  to  which  such  series 
relates  at  or  about  the  time  such  series 
of  options  first  opened  for  trading  on  the 
Exchange."  *  The  CBOE  proposes  to 
amend  Interpretation  .05  to  add  the 
following  provisions: 

The  term  "reasonably  related  to  the  aurent 
index  value  of  the  underlying  index"  means: 
(a)  except  in  the  case  of  long-term  options, 
if  the  exercise  price  is  within  no  more  than 
the  lesser  of  (i)  50  points  of  the  current  value 
of  the  index,  or  (ii)  15%  of  the  aurent  index 
value;  and  (b)  in  the  case  of  long-term 
options  (other  than  reduced  value  long-term 
options),  if  the  exercise  price  is  within  25% 
of  the  current  index  value.  As  an  exception 
to  the  foregoing,  the  Exchange  may  open  for 
trading  additional  series  of  the  same 
European-style  index  options  (other  than 
options  based  on  the  S&P  100  index) 
provided  that  demonstrated  customer  interest 
exists  (such  as  institutional,  corporate,  or 
individual  Interest,  expressed  directly  or 
through  the  customer's  broker,  but  not 
interest  expressed  by  a  market  maker  with 
respect  to  trading  for  the  market  maker's  own 


"When  listing  additional  strikes  pimiiant  to  ths 
proposal,  the  Commission  expects  the  Exchange  to 
consider  whether  the  listing  of  such  strikes  %vill  be 
consistent  with  the  maintenance  of  a  fair  and 
ordoily  market 

"See  OPRA  Memorandum,  supra  note  9. 


>MS  U.S.C  7Ss(bM2)  (1982). 

•■  17  CFR  200.30-3(aXl2)  (1992). 


>  On  January  14. 1993.  the  CBOE  amended  iU 
proposal.  See  File  No.  SR-CBOE-93-01, 
Amendment  No.  1. 

2  See  Securities  Exdiange  Act  Release  No.  31683 
(December  31. 1992).  58  FR  3307  (order  approving 
File  No.  SR-CBOE-92-36)  ("Strlka  Price  Approval 
Order").  See  note  3,  tn^,  and  accompanying  text 
{or  a  discussion  of  the  "reasonably  related" 
standard. 
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account)  and  ftirthar  piovtded  that  the  naw 
strike  prices  an  no  man  than  die  ieaaer  of 
appnudinately  (i)  100  points  away  from  the 
curraot  index  vahw;  or  (ii)  30%  away  from 
the  cunent  index  value. 

The  proposed  nik  change  is  availi^le 
at  the  Office  of  the  Secretary,  CBOB,  and 
at  the  Commissioo. 

n.  Self-ReguJatory  Organization's 
Statement  of  the  Purpose  o(,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Qiangt 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  simunaries,  set  fcnrth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Setf'Regalatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

CBOE  Rule  24.9,  Interpretation  .05 
provides,  in  part,  that,  for  options  other 
than  options  on  the  Standard  &  Poor's 
100  Index,  "the  exercise  price  of  each 
series  of  stock  index  options  opened  for 
trading  on  the  Exchange  shall  be 
reasonably  related  to  the  ctirrent  index 
value  of  the  underlying  index  to  which 
such  series  relates  at  or  about  the  time 
such  series  of  options  first  opened  for 
trading  on  the  Exchange."  This  language 
is  substantially  similar  to  the  existing 
rules  of  the  American  Stock  Exchange, 
Inc.  ("Amex").  While  there  has  been  no 
formal  interpretation  of  the  range  of 
strike  prices  which  would  fall  within 
the  "reasonably  related"  standard  set 
forth  in  CBOE  Rule  24.9,  the 
Commission  recently  defined  this 
standard  in  its  order  approving 
Interpretation  .05  to  Rule  24.9.^ 
Specifically,  the  Strike  Price  Approval 
Order  stated  that  for  stock  index  options 
other  than  long-term  options,  a  series  is 
"reasonably  related"  to  the  current 
index  value  of  the  underlying  index  if 
it  is  within  no  more  than  the  lesser  of: 
(a)  50  points  of  the  current  index  value; 
or  (b)  50%  of  the  current  index  value. 
For  long-term  stock  index  options  (other 
than  reduced  value  long-term  options) 
an  exerdse  price  of  an  options  series  is 
"reasonably  related"  to  uie  current 
index  value  if  it  is  within  25%  of  the 
current  index  value.^ 
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The  CBOE  believes  that  although  the 
standard  articulated  in  the  Strike  Price 
Approval  Ordw  provides  some 
flexibility  in  the  listing  of  stock  index 
option  sMke  prices  in  response  to 
market  movement,  substantial  interest 
sometimes  arises  on  the  part  of  large 
institutional  investors  seeking  to  engage 
in  options  strategies  requiring  strike 
prices  which  may  be  further  in  and/or 
out  of  the  money  than  exist  at  the  time. 
Accordingly,  the  CBOE  proposes  to 
amend  Interpretation  .05  to  include  the 
"reasonably  related"  standard  approved 
in  the  Strike  Price  Approval  Oroer.  and 
to  adopt  an  exception  to  that  standard 
which  will  permit  the  listing  of  such 
additional  strike  prices  in  European- 
style  index  options,  provided  that 
demonstratea  customer  interests  exists 
(such  as  institutional,  corporate,  or 
individual  interest,  expressed  directly 
or  through  the  customer's  broker,  but 
not  interest  expressed  by  a  market 
maker  with  respect  to  trading  for  the 
market  maker's  own  account)  and 
provided,  further,  that  the  new  strike 
prices  are  no  more  than  the  lesser  of 
approximately  (a)  100  points  away  from 
the  current  index  value;  or  (b)  30% 
away  from  the  current  index  value.  The 
CBOE  believes  that  the  new  standard 
will  enable  the  CBOE  to  respond  to  the 
needs  of  an  important  s^ment  of  the 
investing  public  by  permitting  such 
customers  to  take  aavantage  of 
economic  opportunities  through  the 
trading  of  standardized  index  options. 

The  CBOE  notes  that  the  proposal 
applies  solely  to  European-style  stock 
index  options,  and  that  new  strike 
prices  will  be  added  pursuant  to  the 
proposed  exception  to  the  "reasonably 
related"  standard  solely  in  response  to 
demonstrated  customer  interest,  as 
defined  under  the  proposal.^  In 
addition,  the  CBOE  represents  that  (i) 
the  CBOE  does  not  intend  at  expect  to 
"fill  in"  or  automatically  authorize 
trading  in  each  strike  price  between  any 
strike  price  newly  added  pursuant  to  the 
proposed  exception  and  the  highest  or 
lowest  existing  strike  price;  *  (ii)  each 
new  strike  price  introduced  beyond  the 


*  Sm  Strike  Pric*  Approval  Ordar,  nipro  note  2. 
*ld. 


'  See  letter  from  Andrew  M.  Klain,  Scbiff  Hwdin 
ft  Waite.  to  Sharon  M.  Lawson.  Assistant  Director, 
Exchange  and  Options  Regulatian.  Division  of 
Market  Regulation,  Coounitsioa,  <iated  ^oary  14, 
1993  ("January  14  Utter"). 

*  For  example,  if  a  European-style  index  it  at  400 
with  the  highest  and  lowest  outstanding  strikes 
extending  from  3S0  to  450,  and  the  CBOE  receives 
a  ctutomer  raqoast  to  list  strike*  at  300  and  500,  the 
CBOE  will  not  outanadeally  add  (or  "fill  in^ 
strikes  between  300  and  350  (and  450-SOO)  after  it 
lists  the  300  (and  500)  strike(s}.  The  Exchange  may, 
however,  list  additional  "fill-ln"  strikes  in  res|x>ase 
to  documented  customer  requests  or  after  a  market 
movement  that  raises  or  lowers  the  index  level  and 
permits  the  introduction  of  additianal  strike*  nndar 
the  "reasonably  related"  standard. 


highest  and  lowest  available  strike 
prices  contemplated  by  the  generally 
applicable  "reasonably  related" 
standard  approved  in  the  Strike  Price 
Approval  Order  will  have  to  satisfy  the 
criteria  set  forth  in  the  proposed 
exception;  and  (iii)  the  CBOE  does  not 
expect  that  additional  strike  prices 
introduced  pursuant  to  the  proposed 
exception  will  be  availed  of  primarily 
for  transactions  between  or  acMuig 
market  makers  trading  Uu  their  own 
accounts.' 

The  CBOE  represents  that  it  has  the 
necessary  systems  capacity  to  supfwrt 
additional  strikes  that  may  be  added 
pursuant  to  the  proposal."  In  addition, 
the  Options  Price  Reporting  Authority 
("OPRA ')  has  represented  that  the 
addititm  of  options  series  pursuant  to 
the  proposal  should  have  no  mslerial 
impact  on  OPRA's  capacity.' 

The  CBOE  beheves  that  the  proposed 
rule  change  is  consistent  with  Sec^on 
6(b)  of  the  Act,  in  general,  and  with 
section  6(b)(5),  in  particular,  in  that  it  is 
designed  to  remove  impediments  to  and 
p>erfect  the  mechanism  of  a  free  ond 
open  market 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  believes  that  the  proposed 
rule  change  will  not  impose  any  burden 
on  competition. 

(C)  Self-Regulatory  Orgaiuzation's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Prom 
Members.  Participants  or  Others 

No  written  comments  were  eithm 
solicited  or  received. 

m.  Date  of  ECEactiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  CBOE  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  effectiveness  pursuant  to 
Section  19(b)(2)  of  the  Act. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  section  6(b)(5).*o 


'  See  January  14  Letter,  Mipro  note  S. 

■  See  letter  from  Chariaa ).  Heary,  PraeideDl  and 
Chief  Operating  OtScar,  CBOE.  to  Sharon  Lawsoo. 
Assistant  Director.  Diviaion  of  Maikat  RegntaUca. 
Commissioa.  dated  lamiary  13. 19»3  ("CBOE 
Capacity  Letter"). 

*  See  memorandum  from  Joseph  P.  Corrlgm, 
Executive  Director,  OPRA.  to  Charle*  Henry, 
President  and  Chief  OparaHi^  Officer,  CBOE,  and 
Ivers  Riley,  Senior  Executive  Vice  Pre*id*nt.  Aaa*. 
dated  January  13. 1903  ("OPRA  Mamorandoml. 

'•15U.S.C78H6)(5}(19S2). 
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Specifically,  the  Commission  believes 
that  the  proposal  will  provide  investors 
with  more  flexibility  in  the  trading  of 
European-style  index  options,  thereby 
protecting  investors  ana  furthering  the 
public  interest  by  allowing  investors  to 
establish  options  positions  that  are 
better  tailored  to  meet  their  investment 
objectives. 

The  Commission  also  believes  that  the 
CBOE's  proposal  strikes  a  reasonable 
balance  between  the  Exchange's  need  to 
accommodate  the  needs  of  investors  and 
the  need  to  avoid  the  excessive 
proliferation  of  options  series.  In  this 
regard,  the  Commission  notes  that  the 
proposed  exception  to  the  "reasonably 
related"  standard  allows  the  CBOE  to 
Ust  additional  strike  prices  for 
Europ>ean-style  stock  index  options  only 
if  there  is  documented  customer  interest 
in  the  additional  strikes.^ ^ 

Further,  the  Commission  notes  that 
the  Exchange  has  represented  that  it 
will  not  automatically  "fill  in"  strike 
prices  between  the  strikes  added  under 
the  proposal  and  the  highest  and  lowest 
existing  strikes  on  an  index,"  and,  in 
addition,  that  the  CBOE  has  developed 
surveillance  procedures  designed  to 
monitor  the  addition  of  new  strikes 
pursuant  to  the  proposal.  The 
Commission  believes  that  these 
requirements  should  provide  the 
Exchange  with  flexibility  to  open 
additional  index  options  series  in 
response  to  genuine  customer  interest 
and,  at  the  same  time,  appropriately 
limit  the  number  of  index  options  series 
that  may  be  outstanding  at  any  one  time. 
Finally,  based  on  representations  from 
0PRA.*3  the  Commission  believes  that 
OPRA  will  have  adequate  computer 
processing  capacity  to  accommodate  the 
additional  strike  prices  that  may  be 
listed  under  the  proposal. 

In  summary,  the  Commission  believes 
that  the  benefits  to  be  derived  from  the 
proposal  in  accommodating  the  needs 
and  objectives  of  investors  outweigh  the 


'*The  Commission  notes  that  although  market 
makers  and  specialists  may  engage  in  transactions 
in  the  new  series  listed  pursuant  to  the  proposed 
exception  to  the  "reasonably  related"  standard  after 
the  series  have  been  listed  due  to  customer  interest, 
the  Commission  does  not  except  that  the  additional 
strikes  will  be  used  primarily  for  transactions 
among  market  makers  and  specialists.  Moreover, 
the  Exchange's  surveillance  procedures  will  enable 
the  Exchange  and  the  Commission  to  determine 
whether  the  strikes  being  added  pursuant  to  the 
proposal  are  being  used  primarily  by  market 
makers.  In  such  a  case,  the  Commission  may  at  a 
future  time  determine  that  the  usr  of  such  strikes 
axe  inconsistent  with  the  maintenance  of  fair  and 
ord«ly  markets  and  Section  6(bK5)  of  the  Act. 

"  When  listing  additional  strikes  pursuant  to  the 
proposal,  the  Commission  expects  the  Exchange  to 
consider  whether  the  listing  of  such  strikes  will  be 
consistent  Mith  the  maintenance  of  a  fair  and 
orderly  market 

"See  OPRA  Memorandum,  supra  note  8. 


f>os8ible  adverse  effects  on  market 
iquidity  due  to  the  dispersion  of 
trading  interest  in  more  options  series. 

The  Commission  has,  nevertheless, 
requested  that  the  CBOE  monitor  the 
addition  of  strikes  under  the  rule,  llie 
CBOE  has  agreed  to  provide  a  six  month 
status  report  to  the  Commission  which 
will  be  due  on  July  15, 1993.  The  report 
should  include,  at  the  least,  the  total 
number  of  requests  for  additional  strikes 
pursuant  to  this  proposal;  what  type  of 
market  participants  have  requested  the 
additional  strikes;  whether,  and  how 
many  of,  the  reouests  were  granted  or 
denied:  the  total  percentage  of 
transactions  which  were  completed 
between  customers  and  market  makers 
versus  market  makers  and  other  market 
makers;  any  surveillance  inquiries  or 
studies  opened  for  potential  abuses  or 
non-compliance  with  the  rule's 
requirements  and  the  action  taken  by 
the  Exchange  as  a  result  of  these 
inquiries;  any  effect  the  additional 
strikes  are  having  on  the  liquidity  of  the 
existing  outstanding  strikes;  and  the 
effect  of  the  additional  series  on  the 
capacity  of  the  CBOE's.  OPRA's  and 
vendors'  automated  systems. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register  because  the 
proposal  will  help  the  CBOE  to 
accommodate  the  needs  of  investors  and 
will  clarify  the  Exchange's  policy 
regarding  the  listing  of  additional  series 
of  index  options.  Accordingly,  the 
Commission  believes  that  granting 
accelerated  approval  of  the  proposed 
rule  change  is  appropriate  and 
consistent  with  Section  6  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fit>m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Refisrence 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 


will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
February  16, 1993. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,**  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-93-01)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFariand, 
Deputy  Secretary. 
IFR  Doc.  93-1781  Filed  1-25-93;  8:45  ami 

BHJJNQ  CODE  WIO-OI-M 


Seif-Regulatory  Organizations; 
Philadaiphia  Stock  Exchange,  Inc.; 
Application  for  Unlisted  Trading 
Privileges  in  Over4he-Counter  Issue 

January  15. 1993. 

On  January  12. 1993.  the  Philadelphia 
Stock  Exchange,  Inc.  ("PHLX") 
submitted  an  application  for  imlisted 
trading  privileges  ("UTP")  pursuant  to 
section  12(f)(1)(C)  of  the  SecuriUes 
Exchange  Act  of  1934  ("Act")  in  the 
following  over-the-counter  ("OTC") 
security,  i.e.,  security  not  registered 
under  section  12(b)  of  the  Act. 


FMeNo. 

Symbol 

Issuer 

7-10003 

ACXa/ASKI  

Ask  Computers  Sys- 
tems, Common 
Stock.  No  Par 
Value. 

The  above-referenced  issue  is  being 
applied  for  as  an  expansion  of  the 
Exchange's  program  in  which  OTC 
securities  are  being  traded  pursuant  to 
the  granting  of  UTP. 

Comments 

Interested  persons  are  invited  to 
submit,  on  or  before  February  5. 1993 
written  comments,  data,  views  and 
arguments  concerning  this  application. 
Persons  desiring  to  make  writien 
comment  should  file  three  copies  with 
the  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Commentators 
are  asked  to  address  whether  they 
believe  the  requested  grant  of  UTP 
would  be  consistent  with  section 
12(f)(1),  which  requires  that,  in 
considering  an  appUcation  for  extension 
of  UTP  in  OTC  securities,  the 
Commission  consider,  among  other 
matters,  the  public  trading  activity  in 


'M5U.S.C.  78s(b)(2)(19e2). 

'» 17  CFR  20O.3O-3(aKl2)  (1992). 
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such  security,  the  character  of  such 
trading,  the  impact  of  such  extension  on 
the  existing  markets  for  such  seoirities, 
and  the  desirability  of  removing 
impediments  to  and  the  progress  that 
has  been  made  toward  the  development 
of  a  National  Market  System. 

For  the  Ckimmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc  93-1782  Filed  1-25-93;  8:45  ami 

BiUMOCOOe  W10-0t-M 

[ReiMM  No.  IC-19220:  Hie  No.  812-8202] 

Security  First  Ufe  Insurance  Co.  st  al 

January  19, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "Commission"  or 

"SEC").. 

ACTION:  Notice  of  application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "1940  Act") 

APPUCANT8:  Security  First  Life 

Insurance  Company  ("Security  First 

Life"),  Security  First  Life  Separate 

Account  A  ("Separate  Account  A"),  and 

Secxirity  First  Life  Separate  Account  B 

("Separate  Account  B")  (collectively, 

"Applicants"). 

RELEVANT  1940  ACT  SECTIONS:  Order 

requested  under  section  17(b}  of  the 

1940  Act  for  exemption  from  section 

17(a)  ofthe  1940  Act. 

SUMMARY  OF  APPLICATION:  Applicants 

seek  an  order  of  exemption  to  the  extent 

necessary  to  permit  the  proposed  merger 

of  Separate  Account  B  into  Separate 

Account  A. 

HUNG  DATE:  The  application  was  filed 

on  December  4, 1992. 

HEARING  OR  NOTIFICATION  OF  HEARMG:  An 

order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  16, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Security  First  Life  Insurance  Company, 


11365  West  Olympic  Boulevard,  Los 
Angeles,  California  90064. 

FOR  FliRTNER  MFORMATION  CONTACT: 
Thomas  E.  Bisset,  Senior  Attorney,  at 
(202)  272-2058  or  Michael  Wible, 
Special  counsel,  at  (202)  272-2026, 
Office  of  Insurance  Products,  Division  of 
Investment  Management. 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  stmunary  ofthe  application;  the 
complete  application  is  available  for  a 
fee  from  the  SEC's  Public  Reference 
Branch. 

Applicants'  Representations 

1.  Seoirity  First  Life  is  a  stock  life 
insurance  company  organized  imder  the 
laws  of  the  State  of  Delaware.  For  the 
purposes  ofthe  1940  Act,  Security  First 
is  the  depositor  of  Separate  Account  A 
and  Separate  Account  B. 

2.  On  February  18, 1992,  Security 
First  Life  entered  into  an  agreement 
("Reinsurance  Agreement")  with  The 
Capitol  Life  Insurance  Company 
("Capitol  Life").  Under  the  Reinsurance 
Agreement,  Security  First  Life  acquired 
on  an  assumption  reinsurance  basis 
certain  variable  annuity  contracts  of 
Capitol  Life  funded  by  Capitol  Life 
Separate  Account  A.  Security  First  Life 
assumed  all  the  liabilities  and 
obligations  under  the  reinsiued  Capitol 
Life  Contracts.  Reinsured  contract 
owners  have  the  same  contract  rights 
and  the  same  contract  values  as  they  did 
before  the  reinsurance  transaction. 
However,  reinsured  contract  owners 
now  look  to  Security  First  Life  instead 
of  Capitol  Life  to  fulfill  the  terms  of 
their  contracts. 

3.  Capitol  Life  Separate  Accoimt  A 
was  originally  established  by  Capitol 
Life  pursuant  to  Colorado  insurance  law 
on  September  20, 1973.  In  fulfillment  of 
the  Reinsurance  Agreement,  Capitol  Life 
Separate  accoimt  A  with  all  of  its  assets 
was  transferred  to  Security  First  Life  on 
February  18, 1992  and  reestablished 
under  Delaware  insurance  law  as 
Separate  Account  B  of  Security  First 
Life.  Separate  Account  B  is  registered 
with  the  Commission  as  a  unit 
investment  trust  under  the  1940  Act. 
Separate  Account  B  is  divided  into  five 
series,  with  the  assets  of  each  series 
invested  in  the  shares  of  one  of  the  three 
series  ofthe  Security  First  Series  Trust 
("Trust")  or  in  the  shares  of  two  open- 
end  management  investment  companies 
advised  and  managed  by  T.  Rowe  Price 
Associates,  Inc.  ("T.  Rowe  Price 
funds"). 

4.  On  December  31, 1991  a 
registration  statement  was  filed  to 
register  the  reinsured  Capitol  Life 
contracts  funded  in  Separate  Accoimt  B. 
The  reinsured  Capitol  Life  contracts  are 


identical  in  all  material  respects  to  the 
original  Capitol  Life  contracts  except  for 
the  change  in  depositor  from  Capitol 
Life  to  Security  First  Life.  That 
registration  statement  was  filed 

!)ursuant  to  a  staff  "no-action"  letter 
Reference  No.  IP-1-92).  that  Security 
First  Life  had  requested  in  connection 
with  the  Reinsurance  Agreement,  and  in 
connection  with  which  Security  First 
Life  undertook  not  to  sell  any  new 
contracts  funded  in  Separate  Account  B 
until  a  registration  statement,  describing 
the  new  depositor,  was  declared 
effective.  The  registration  statement  was 
declared  effective  on  February  18, 1992. 

5.  Separate  Account  A  was 
established  by  Security  First  Life 
pursuant  to  Delaware  insurance  law  on 
May  29,  1980.  Separate  Account  A  is 
registered  with  the  Commission  as  a 
unit  investment  trust  under  the  1940 
Act.  Separate  Account  A  is  divided  into 
six  series,  with  the  assets  of  each  series 
invested  in  the  shares  of  one  of  the  three 
series  of  the  trust  or  in  the  shares  of 
three  T.  Rowe  Price  funds. 

6.  In  1989,  Security  First  Life 
assuraptively  reinsured  certain  variable 
annuity  contracts  offered  by  Capital 
Life.  Presently,  Separate  Account  A 
funds  those  contracts.  Also,  in  1989, 
Security  First  Life  began  offering  certain 
variable  annuity  contracts  funded  in 
Separate  Account  A  Which  were  cloned 
from  those  original  Capitol  Life 
contracts  (the  "Cloned  Capitol 
Contracts"). 

7.  The  Cloned  Capitol  Contracts  and 
the  reinsured  Capitol  Life  Contracts  are 
similar  to  one  another  in  all  material 
respects.  They  have  the  same  contract 
charges  and  invest  in  the  same 
underlying  funds.  Security  First  Life 
does  not  intend  to  offer  any  new 
contracts  in  connection  with  Separate 
Account  B. 

8.  The  management  and  Board  of 
Directors  of  Security  First  Life  have 
determined  that  the  efficiency  of  the 
operations  of  Security  First  life  Could 
be  improved  by  merging  Separate 
Account  B  with  and  into  Separate 
Account  A.  Accordingly,  Security  First 
Life's  Board,  acting  through  its 
Executive  Committee,  has  approved  a 
merger  under  which  Separate  Account  B 
will,  subject  to  necessary  regulatory 
approval  (including  approval  of  the 
Delaware  insurance  commissioner),  be 
merged  with  and  into  Separate  Account 
A  (the  "Proposed  Merger").  The 
Proposed  Merger  would  be  effected  at 
the  relative  net  asset  values  of  the 
securities  to  be  exchanged  thereby 
assuring  no  change  in  the  contract 
values  of  persons  having  an  interest  in 
either  separate  account. 
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9.  A  post-effective  amendment  under 
th«  Securities  Act  of  1933  for  the 
reinsured  Capitol  Contracts  and  an 
amendment  to  the  1940  Act  registration 
statement  of  Separate  Account  A  will  be 
filed  reflecting  the  merger  transaction.  A 
copy  of  the  revised  prospectus,  together 
with  a  letter  explaining  the  merger 
transaction  and  its  implications,  and  an 
endorsement  reflecting  the  fact  that  the 
reinsured  Capitol  Contracts  would 
thereafter  be  funded  in  Separate 
Account  A,  will  be  sent  to  each  owner 
of  a  reinsured  Capitol  Contract  upon 
consummation  of  the  Proposed  Merger. 
Consistent  with  the  provisions  of  the 
1940  Act  and  applicable  state  law,  the 
Proposed  Merger  wrill  not  be  submitted 
to  contract  owners  for  approval. 

Applkanta'  Legal  Analysis 

1.  Section  17(a)  of  the  1940  Act 
pro'V'ides  generally  that  it  unlawful  for 
any  affiliated  person  of  a  registered 
investment  company  acting  as  principal 
knowingly  to  purchase  or  sell  any 
security  or  other  property  to  such 
registered  company.  Section  17(b)  of  the 
1940  Act  provides  generally  that  the 
Commission  may  grant  an  order 
exempting  a  transaction  otherwise 
prohibited  by  section  17(a)  of  the  1940 
Act  if  the  Commission  finds  that  (1)  the 
terms  of  the  prcposed  transaction, 
including  the  consideration  to  be  paid 
or  received,  are  reasonable  and  fair  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned,  (2)  the 
proposed  transaction  is  consistent  with 
the  policy  of  each  registered  investment 
company  concerned  and  (3)  the 
proposed  transaction  is  consistent  with 
the  general  purposes  of  the  1940  Act. 

2.  Because  the  separate  accounts  are 
affiliated  persons  of  each  other,  the 
transfer  of  assets  from  Separate  Account 
B  to  Separate  Account  A,  by  reason  of 
the  Proposed  Merger,  may  involve  these 
entities,  acting  as  principals,  in  buying 
and  selUng  securities  or  other  property 
from  or  to  one  another  in  contravention 
of  section  17(a)  of  the  1940  Act. 

3.  Although  exemption  under  Rule 
17a-6  under  the  1940  Act  is  not 
available  in  this  case  since  Rule  17a-8 
is  limited  to  mergers  of  management 
investment  companies.  Applicants 
contend  thet  the  Proposed  Merger  falls 
within  the  spirit  and  intent  of  the  Rule 
since  it  would  be  effected  at  the  relative 
net  asset  values  of  the  securities  to  be 
exchanged.  No  charges,  costs,  fees,  or 
other  expenses  would  be  incurred  by 
contract  owners  of  either  separate 
account  as  a  result  of,  or  in  connection 
with,  the  Proposed  Merger  nor  would 
Oiere  be  any  imposition  of  tax  liability 
on  contract  owners  as  a  result  of  the 
t^ruposed  Merger.  Thus,  the  proposed 


Merger  would  not  result  in  dilution  of 
the  economic  interests  of  contract 
ov<mers  of  either  separate  account. 

4.  The  Applicants  represent  that  with 
respect  to  Separate  Account  B  and  its 
contract  owners,  the  only  practical 
result  of  the  Proposed  Merger  would  be 
the  change  in  the  identity  of  the 
separate  account  funding  the  reinsured 
Capitol  Contracts. 

5.  Separate  Account  B  is  a  smaller 
mirror  image  of  Separate  Accoimt  A. 
Both  separate  accoimts  were  established 
and  registered  with  the  Commission  as 
unit  investment  trusts  to  fund  materially 
identical  variable  annuity  contracts. 
Both  separate  accounts  invest 
exclusively  in  the  same  underlying 
investment  companies.  The  Applicants 
represent  that  the  only  significant 
difference  is  in  the  identity  of  the 
separate  account  funding  the  respective 
contracts. 

6.  The  Proposed  Merger  would  avoid 
the  need  for  dupUcative  filings  with 
governmental  agencies  and  would 
otherwise  avoid  the  costs  associated 
with  maintaining  two  separate  accounts. 

Applicants'  Conclusion 

Applicants  submit  that  the  Proposed 
Merger  is  consistent  with  the  policies  of 
the  separate  accounts  and  the  general 

a  OSes  of  the  1940  Act.  Applicants 
er  submit  that  the  terms  of  the 
Proposed  Merger  are  reasonable  and  air 
to  Separate  Account  A  and  Separate 
Account  B  contract  owners  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned.  For  these  reasons,  it 
is  submitted  that  the  statutory  standards 
of  section  17(b)  of  the  1940  Act  have 
been  met. 

For  the  Cominission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margarat  H.  McFarluid, 
Depu  ty  Secretary. 

IFR  Doc  93-1878  Filed  1-25-93;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

[Delegation  of  Authority  No.  1-A  (Reviaion 
18)1 

Delagation  of  AuttK>rtty 

Delegation  of  Authority  No.  1-A 
(Revision  1 7)  is  hereby  revised  to  read 
as  follows: 

(a)  Pursuant  to  authority  vested  in  me 
by  the  Small  Business  Act,  of  1958,  72 
Stat.  384,  as  amended  is  hereby 
delegated  to  the  following  officials  in 
the  following  order 

(1)  Counselor  to  the  Administrator 

(2)  General  Counsel 


(3)  Chief  Financial  Officer  and  Associate 
Deputy  Administrator  for 
Mf^agement  and  Admiiiistration 

(4)  Associate  Deputy  Administrator  for 
Business  Development 

(5)  Associate  Deputy  Administrator  for 
Finance,  Investment,  and 
Procurement 

(6)  Chief  of  Staff 

to  perform,  in  event  of  the  absence  or 
incapacity  of  the  Administrator  and  the 
Deputy  Administrator  any  and  all  acts 
which  the  Administrator  is  authorized 
to  perform,  including  but  not  limited  to 
authority  to  issue,  modify,  or  revoke 
delegations  of  authority  and  regulations, 
except  exercising  authority  under 
sections  9(d)  and  11  of  the  Small 
Business  Act,  as  amended. 

(b)  An  individual  acting  in  any  of  the 
positions  in  paragraph 

(a)  remains  in  me  line  of  succession 
only  if  he  or  she  has  been  designated 
acting  by  the  Administrator  or  Acting 
Administrator  due  to  a  vacancy  in  the 
position. 

(c)  This  delegation  is  not  in 
derogation  of  any  authority  residing  in 
the  above- listed  officials  relating  to  the 
operations  of  their  respective  programs, 
nor  does  it  affect  the  validity  of  any 
delegations  currently  in  force  and  effect 
and  not  revoked  or  revised  herein. 

Effective  Date:  January  21, 1993. 

Date:  lanuary  20, 1993. 
John  D.  WhitBUire. 
Acting  Administrator. 
(FR  Doc.  93-1880  Filed  1-25-93;  8:45  am) 
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Smalt  Business  Innovation  Research 
Program  Policy  Directive 

AGENCY:  Small  Business  Administration. 
action:  Publication  of  policy  directive. 

SUMMARY:  This  document  revises  the 
Small  Business  Iimovation  Research 
(SBIR)  Program  Policy  Directive,  which 
was  pubUshed  on  June  24, 1988  (53  FR 
23829).  This  revised  policy  directive 
reflects  new  statutory  requirements  and 
comments  received  from  members  of 
Congress,  the  public,  participating 
agencies,  associations  and  small 
business  concerns.  It  is  intended  to 
provide  guidance  to  participating 
Federal  agencies  for  the  general  conduct 
of  their  SBIR  programs. 
DATES:  Public  comment  on  this  policy 
directive  should  be  received  prior  to 
February  25, 1993.  This  policy  directive 
is  effective  January  26, 1993. 
ADDRESSES:  Written  comments  should 
be  submitted  to  Richard  J.  Shane, ' 
Assistant  Administrator,  Office  of 
Innovation,  Research  and  Technology, 
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suite  8500,  409  Third  Street.  SW.. 
Washiogton,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  ].  Shane,  Assistant 
Administrator,  Office  of  Innovation, 
Research  and  Technology,  (202)  205- 
6450. 

SUPPLCMENTARY  INFORMATION:  In  1982, 
Pub.  L.  97-219,  96  Stat.  221,  amended 
section  9(j)  of  the  Small  Business  Act, 
15  U.S.C.  631,  et  seq..  to  establish  a  five 
year  government-wide  Small  Business 
Innovation  Program.  This  program  was 
later  extended  until  September  30, 1993 
by  Pub.  L.  99-443, 100  Stat.  1120 
(enacted  October  6, 1986).  Pub.  L.  102- 
564  now  extends  the  program  to  October 
1,  2000. 

Public  Law  97-219  directed  the  Small 
Business  Administration  (SBA)  by 
November  19, 1982,  to  develop,  issue 
and  maintain  a  Small  Business 
Innovation  Research  (SBIR)  Program 
Pohcy  Directive  to  guide  the 
participating  agencies  in  their  conduct 
of  the  SBIR  program.  This  publication 
represents  the  fourth  major  revision  to 
the  original  policy  directive  and  is 
intended  to  provide  guidance  to  the 
participating  agencies  as  of  its  eff'ective 
date. 

This  amended  policy  directive  has 
modified  SBIR  Policy  Directive, 
published  June  24, 1988,  53  FR  23829 
to  reflect  recent  statutory  requirements 
and  oral  and  written  comments  and 
clarifications  received  from  members  of 
Congress,  the  public,  participating 
agencies,  associations  and  small 
business  concerns. 

SBA  is  issuing  this  amended  policy 
directive  in  final  form  with  a  30  day 
comment  period.  SBA  will  consider  all 
comments  carefully  in  revising  the 
Policy  Directive  in  the  futiue  as  may  be 
necessary  to  improve  the  general 
conduct  of  the  Small  Business 
Innovation  Research  Program. 

The  SBIR  Policy  Directive  has  been 
revised  in  the  following  respects:  The 
"Purpose"  section  has  been  amended  to 
refer  to  Pub.  L.  102-564  as  well  as  Pub. 
L.  97-219  and  Pub.  L.  99-443. 

The  section  "Summary  of  Legislative 
Provisions"  has  been  amended  to  refer 
to  Pub.  L.  102-564  and  includes 
changes  to  reflect  those  in  Pub.  L.  102- 
564.  This  section  also  extends  the 
program  authorization  to  October  1, 
2000. 

Under  "Definitions",  Section  4.b  is 
changed  to  indicate  that  the  Department 
of  Energy  shall  not  include  amounts 
obligated  for  atomic  energy  defense 
programs  solely  for  weapons  activities 
or  for  naval  reactor  programs. 

Subsection  5a  changes  the  percentage 
of  a  participant's  extramural  R&D 


budget  that  must  be  expended  with 
small  business  concerns,  to  reflect  the 
schedule  in  Pub.  L.  102-564,  raising  this 
percentage  &x)m  not  less  that  1.5%  in 
fiscal  years  1993  and  1994;  to  not  less 
that  2.0%  in  fiscal  years  1995  and  1996; 
and  not  less  that  2.5%  thereafter. 

Subsection  7d(2)  new  reflects  the 
mandated  changes  to  the  award  decision 
process  that  considers  a  proposals 
commercial  potential  as  evidence  by 
factors  to  be  included  in  the  proposal. 

Section  8,  "Unilateral  Actions  of 
Participating  Agencies  and 
Departments",  includes  several 
additional  considerations  to  be 
undertaken  by  participating  agencies  as 
directed  by  this  legislation.  This  section 
discusses  considerations  using  topics 
firom  the  National  Critical  Technologies 
panel  or  its  successor.  It  also  includes 
direction  requiring  the  setting  forth  of 
the  respective  rights  of  the  United  States 
and  the  small  business  concern  with 
respect  to  intellectual  property  rights 
and  v«th  respect  to  any  right  to  carry 
out  follow  on  research.  This  section  also 
directs  participating  agencies  to  make 
payment  to  recipients  luder  such 
agreements  in  full,  subject  to  adult,  on 
or  before  the  last  day  of  the  12  month 
period  beginning  on  the  date  of 
completion  of  such  requirements.  Under 
subsection  8b  there  are  instructions  on 
the  implementation  of  that  part  of  the 
Act  that  allows  discretionary  technical 
assistance  to  SBIR  awardees. 

Section  9  of  the  PoUcy  Ehrective 
concerns  itself  with  the  purchase  of 
American  made  equipment  and 
products  under  SBIR  funding 
agreements. 

Subsection  15c  includes  the 
legislative  mandate  that  small  business 
concerns  receiving  more  that  15  second 
phase  SBIR  awards  during  the  preceding 
5  years  must  provide  certain 
information  on  the  commercialization 
results  of  those  awards. 

Subsection  15f(2)  extends  from  2 
years  to  4  years  the  period  of  time  that 
participating  agencies  must  protect  the 
technical  data  generated  unless  the 
agencies  receive  permission  to  disclose 
such  data. 

Subsection  15j(2)  is  expanded  to 
instruct  agencies  that  they  must  notify 
each  awardee,  to  the  extent  i)ossible,  of 
the  expenses  that  will  be  allowable 
under  the  funding  agreement. 

Subsection  ISkU)  includes  the 
decision  of  the  Comptroller  General  of 
the  United  States  (B-254  032), 
supporting  the  SBIR  Policy  Directive 
providing  for  the  payment  of  a  profit  or 
fee  to  ^rant  recipients. 

Section  19  of  the  Policy  directive 
reflects  the  legislative  requirement  that 
efforts  be  increased  to  include  the 


participation  of  socially  and 
economically  disadvantaged  concerns. 
Subsection  19a,  19b  and  19c  are 
amended  to  include  women-owned 
firms  in  this  increased  outreach  effort. 

The  PoUcy  Directive  is  also  amended 
to  include  certain  previously  issued 
Pohcy  Directive  changes. 

Other  changes  in  this  Policy  Directive 
are  minor,  technical  changes. 
Richard  ).  Shane, 

Assistant  Administrator.  SBA  Office  of 
Innovation,  Research  and  Technology. 

Small  Business  Innoratioii  Research 
Program  Policy  Directive 

To  the  Heads  of  Executive 
Departments  and  Establishments 

Subject:  Small  Business  Research  and 
Development  Enhancement  Act  of  1992 
Small  Business  Innovation  Research 
(SBIR)  Programs 

1.  Purpose.  Section  9(j)  of  the  Small 
Business  Act  (15  U.S.C.  638(j))  (as 
amended  by  Public  Law  102-564) 
requires  the  SBA  Administrator  to 
modify  the  SBIR  Program  Policy 
Directive  issued  pursuant  to  PubUc  Law 
97-219  and  Public  Law  99-443  for  the 
general  conduct  of  the  Small  Business 
Innovation  Research  (SBIR)  Program 
within  the  federal  government. 

2.  Authority.  This  policy  directive  is 
issued  pursuant  to  the  authority 
contained  in  15  U.S.C.  638(j) — Small 
Business  Research  and  E)evelopment 
Enhancement  Act  of  1992  (Pub.  L.  102- 
564),  previously  the  Small  Business 
Innovation  Development  Act  of  1982 — 
Pub.  L.  97-219  and  Pub.  L.  99-443). 

3.  Procurement  Regulations.  It  is 
recognized  that  Federal  Acquisition 
Regulations  (FAR)  may  need  to  be 
modified  to  conform  to  the  requirements 
of  The  Small  Business  Innovation 
Research  and  Development 
Enhancement  Act  of  1992  and  this 
pohcy  directive.  Agencies  responsible 
for  these  procurement  regulations  are 
encouraged  to  initiate  such  changes. 
Regulatory  provisions  pertaining  to 
areas  of  SBA  responsibility,  as 
established  by  Pub.  L.  102-564,  will 
require  approval  of  the  SBA 
Administrator  or  designee.  The  SBA 
Office  of  Innovation,  Research  and 
Technology  is  the  appropriate  office  for 
coordinating  such  regulatory  provisions. 

4.  Personnel  Concerned.  All  federal 
government  personnel  who  are  involved 
in  the  administration,  funding 
agreements  and  technical  process  of  the 
Small  Business  Innovation  Research 
(SBIR)  Program  and  the  estabUshment  of 
goals  for  small  business  concerns  in 
research  of  research  and  development 
(R/R&D)  acquisition  or  grants. 

5.  Distribution.  Federal  government 
agencies  and  departments  with  Small 
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Business  Innovation  Research  (SBIR) 
Progmns  and  tiioM  required  to  establish 
small  business  research  and 
development  goals  as  directed  by  Pub. 
L  102-564,  previously  Pub.  L  97-219 
and  Pub.  L.  99-443. 

6.  Originator.  U.S.  Small  Business 
Administralion.  Office  of  Innovation, 
Research  and  Technology. 

Authorizad  by: 
Richard ).  Shane, 

Assistant  Administrator,  SBA  Office  of 
Innovation,  Besearch  and  Technology. 

Paul  H.  Cookwy, 

Deputy  Adminisiiator,  U.S.  Small  Business 

Administration. 

ContentB 
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Appendix 

Instructions  for  SBIR  Program  Solicitation 
Preparation. 

1.  Purpose 

a.  Section  90)  of  the  Small  Business 
Act  (as  amended  by  Pub.  L  102-564) 
requires  thdt  the  Small  Business 
Administration  modify  the  SBIR 
Program  Policy  Directive  issued 
pursuant  to  Pub.  L.  97-219  and  Pub.  L. 
9&-443  for  the  general  conduct  of  the 
Small  Business  Innovation  Research 
(SBIR)  Program  within  the  federal 
government 

b.  This  policy  directive  hilfills  this 
statutory  obligation  and  provides 
g^uidance  to  the  participating  federal 


agencies  for  the  general  conduct  of  the 
SBIR  Program,  Inchiding  research  or 
research  and  development  (R/R&D) 
goaling  requirements.  Additional 
instructions  may  be  issued  by  the  Small 
Business  Administration  (SBA)  as  a 
result  of  public  comment  or  experience. 
These  instructions  will  be  issued  as 
additional  or  replacement  pages  for  this 
directive. 

2.  Stimmary  <rf  LegislativB  Provisions 

a.  The  Small  Business  Research  and 
Development  Enhancement  Act  of  1992. 
Pub.  L.  102-564,  that  became  law  on 
October  28, 1992,  amends  the  Small 
Business  Act  (15  U.S.C  638). 

(1)  The  purposes  of  the  Act  are  to: 

(a)  Expand  and  improve  the  Small 
Business  Innovation  Research  (SBIR) 
Prooam; 

(b)  Emphasize  increased  private  sector 
commercialization  of  technology 
developed  through  federal  SBIR 
research  and  development; 

(c)  Increase  small  Dusiness 
participation  in  federal  research  and 
development:  and 

(d)  Improve  the  federal  government's 
dissemination  of  information 
concerning  the  Small  Business 
Innovation  Research  (SBIR)  Program, 
particularly  tvilh  regard  to  program 
participation  by  women-owned  small 
business  concerns  and  by  socially  and 
economically  disadvantaged  small 
business  concerns. 

(2)  The  Act  mandates  the  federal 
agencies  establish  SBIR  Programs  if 
their  FY  1992,  or  any  fiscal  year 
thereafter,  extramural  budgets  for 
research  or  R&D  exceed  stated  threshold 
figures  ($100  milUon).  The  Act  also 
requires  agendas  whose  R/R&D  budgets 
exceed  a  lower  threshold  figure  ($20 
million),  to  establish  a  goaling  program 
for  the  participation  of  small  business  in 
contracts,  grants,  or  cooperative 
agreements  for  research  or  R&D. 

(a)  No  goal  may  be  less  than  the 
percentage  of  the  agency's  R/R&D 
budget  expended  with  small  business 
under  grants,  contracts,  and  cooperative 
agreements  in  the  immediately 
preceding  fiscal  year. 

(b)  Agencies  with  budgets  over  $100 
million  shall  have  both  programs. 

(3)  The  statutory  requirements  are 
aimed  at  assisting  small  business 
concerns  by  establishing  a  uniform, 
simplified  process  for  the  operation  of 
the  SBIR  Programs  while  allowing  the 
participating  agencies  flexibility  in  the 
content  and  operation  of  their 
individual  SBIR  Proo-ams. 

(4)  The  Act  states  that  each 
participating  agency  will  establish  an 
SBIR  Program  by  reserving  a  statutory 
percentage  of  its  extramural  budget  to  be 


awarded  to  small  business  concerns  for 
research  or  R&D  throu^  a  uniform, 
three-phase  prooass. 

(a)  'The  first  two  phases  will  help 
agencies  meet  research  or  R&D  ana 
commercialization  objectives. 

(b)  The  third  phase,  where 
appropriate,  is  (1)  to  puraue  commercial 
applications  from  the  government- 
funded  research  or  R&D  in  order  to 
stimulate  technological  innovation  and 
provide  for  the  national  return  on 
investment  from  research  or  R&D  and/ 
or  (2)  for  further  contracting  or  grant 
activities  with  federal  agencies  through 
non-SBIR  funding  agreements. 

(5)  The  Act  mandates  that  each 
agency  required  to  have  an  SBIR 
Program  or  to  establish  research  or 
research  and  development  goals  must 
report  annually  to  SBA.  The  Act  further 
requires  SBA  to  acqtiire  annual  reports 
and  monitor  each  agency's  SBIR 
Program  and  to  report  its  findings 
annually  to  the  House  and  Senate 
Committees  on  Small  Business. 

b.  On  October  28, 1992.  the  President 
signed  legislation  which  authorizes  the 
SBIR  Program  to  October  1.  2000. 

(1)  Effective  March  31. 1985,  section 
2732(a)  of  Title  Vn  of  the  Competition 
in  Contracting  Act  of  1984.  Pub.  L.  98- 
369.  must  be  read  in  conjunction  with 
the  procurement  notice  publication 
requirements  of  section  8(e)  of  the  Small 
Business  Act  (15  U.S.C.  637(e)). 
Therefore,  the  notice  publication 
requirements  of  the  law  apply  to 
agencies  participating  in  Uie  SBIR 
Program  which  use  contracts  as  their 
SBIR  funding  agreements. 

(a)  Any  federal  executive  agency 
intending  to  solicit  a  proposal  for 
contract  for  property  or  services  valued 
above  $25,000  is  required  to  submit  a 
notice  of  the  impending  solicitation  for 
pubUcation  in  the  Commerce  Business 
Daily.  No  agency  shall  issue  its 
solicitation  for  at  least  15  days  from  the 
date  of  the  publication  of  the  notice. 
The  agency  may  not  establish  a  deadline 
for  submission  of  proposals  in  response 
to  such  solicitation  that  is  earlier  than 
30  days  after  the  date  on  which  the 
solicitation  was  issued. 

(b)  The  Competition  in  Contracting 
Act  also  requires  that  any  executive 
agency  awarding  a  contract  for  property 
or  services  valued  at  more  than  $25,000 
submit  a  notice  for  publication  to  the 
Secretary  of  Commerce  announcing 
such  an  award  for  publication  if  a 
subcontract  is  likely  to  result  from  sudi 
contract. 

(2)  The  following  are  exemptions  from 
the  notice  publication  requirements: 

(a)  In  the  case  of  agenaes  intending 
to  solicit  Phase  I  proposals  for  contracts 
in  excess  of  $25,000,  the  head  of  the 
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agency  may  exempt  a  particular 
solicitation  from  the  notice  publication 
requirements  if  he/she  makes  a  written 
-  detOTminaticHi,  with  the  consultation  of 
the  Administrator  of  the  Office  of 
Federal  Procurement  Policy  and  the 
Administrator  of  the  Small  Business 
Administration,  that  it  is  inappropriate 
or  imreasonable  to  publish  a  notice 
before  issuing  a  soUcitation. 

(b)  The  SBIR  Phase  n  awards  process 
is  exempted. 

3.  hiinimizing  Regulatory  Burden 

a.  Important  objectives  in  establishing 
imiform  SBIR  Program  implementation 
are  to: 

(1)  Minimize  the  creation  of  new  or 
complex  regulations. 

(2)  Ensure  that  the  program's 
requirements  are  met 

(3)  SimpUfy  and  standardize 
appUcati<m  of  existing  regulations 
related  to  the  program.  The  explicit 
nature  of  the  SBIR  legislation 
concerning  certain  recognized 
acquisition  procedures  provides  a  strong 
base  of  authority  for  streamlining  the 
process  for  (Staining  research  or  R&D 
from  small  highly  innovative  business 
concerns. 

(a)  The  above  includes  funding 
allocations,  centralized  SBIR  technology 
management,  end  routine  operational 
implementation. 

(b)  Where  not  contrary  to  existing 
statutory  requirements,  each  agency  is 
authorized  to  establish  financial 
procedures  and  financing  mechanisms 
that  it  deems  necessary  to  properly 
implement  the  SBIR  Program,  including, 
but  not  limited  to,  obligating  funds 
solely  on  the  basis  of  proposal  merit 
without  regard  to  the  purpose  for  which 
funds  were  originally  appropriated,  and 
transferring  assessed  funds  to  a  single 
account  to  facilitate  financial 
management,  reporting,  and  oversight. 

(c)  The  participating  agencies  are 
encouraged  to  initiate  or  continue  their 
development  of  simpUfied  procedures 
that  may  be  used  on  SBIR  actions  and 
to  submit  information  concerning 
simplified  procedures  to  the  SEA  for 
possible  general  program  improvements. 

b.  No  participating  agency  may 
promul^te  a  rule  or  regulation  that  is 
contrary  to  or  inconsistent  with  the 
SBIR  legislation  or  this  policy  directive. 

4.  Definitions 

a.  Besearch  or  Research  and 
Development  (R/R&D).  Any  activity  that 

is: 

(1)  A  systematic,  intensive  study 
directed  toward  greater  imowledge  or 
understanding  of  the  subject  studied. 


(2)  A  systematic  study  directed 
specifically  toward  applying  new 
Imowledge  to  meet  a  recognized  need. 

(3)  A  systematic  application  of 
knowledge  toward  the  production  of 
useful  materials,  devices,  and  systems 
or  methods,  including  design, 
development,  and  improvement  of 
prototypes  and  new  processes  to  meet 
specific  requirements. 

b.  Extramural  Budget.  The  turn  of  the 
total  obligations  for  R/R&D  minus 
amounts  obligated  for  R/R&D  activities 
by  employees  of  the  agency  in  or 
throu^  government-owned, 
government-operated  facilities,  except 
that  for  the  Agency  for  International 
Development,  it  shall  not  include 
amounts  obligated  solely  for  general 
institutional  support  for  international 
research  centers  or  for  grants  to  foreign 
coimtries.  For  the  Department  of  Energy, 
it  shall  not  include  amounts  obligated 
for  atomic  energy  defense  programs 
solely  for  weapons  activities  or  for  naval 
reactor  programs. 

c  Feaeral Agency.  An  executive 
agency  as  defined  in  5  U.S.C.  105,  or  a 
military  department  as  defined  in  5 
U.S.C.  102  except  that  it  does  not 
include  any  agency  within  the 
Intelligence  Community  as  defined  in 
Executive  Order  12333,  Section  3.4(f),  or 
its  successor  orders. 

d.  Funding  Agreement.  Any  contract, 
grant,  or  cooperative  agreement  entered 
into  between  any  federal  agency  and 
any  small  business  concern  for  the 
performance  of  experimental, 
developmental,  or  research  work  funded 
in  whole  or  in  part  by  the  federal 
government. 

e.  Subcontract.  Any  agreement,  other 
than  one  involving  an  employer- 
employee  relationship,  entered  into  by  a 
federal  government  funding  agreement 
awardee  calling  for  supplies  or  services 
required  solely  for  the  performance  of 
the  original  funding  agreement. 

f.  Socially  and  Economically 
Disadvantaged  Small  Business  Concern. 
A  socially  and  economically 
disadvantaged  small  business  concern  is 
one  that  is: 

(1)  At  least  51  percent  owned  by  (i)  an 
Indian  tribe  or  a  native  Hawaiian 
organization,  or  (ii)  one  or  more  socially 
and  economically  disadvantaged 
individuals,  and 

(2)  Whose  management  and  daily 
business  operations  are  controlled  by 
one  or  more  socially  and  economically 
disadvantaged  individuals. 

g.  Socially  and  Economically 
Disadvantaged  Individual.  A  member  of 
any  of  the  following  groups: 

(1)  Black  Americans 

(2)  Hispanic  Americans 

(3)  Native  Americans 


(4)  Asian-Pacific  Americans 

(5)  Subcontinent  Asian  Americans 

(6)  Other  groups  designated  from  time 
to  time  by  SBA  to  be  socially 
disadvantaged;  or 

(7)  Any  other  individual  found  to  be 
sodally  and  economically 
disadvantaged  by  SBA  pursuant  to 
section  8(a)  of  the  Small  Business  Act, 
15  U.S.C.  637(a). 

h.  Sina7/  Business  Concern.  A  small 
business  coooem  is  one  that,  at  the  time 
of  award  of  Phase  I  and  Phase  II  funding 
agreements,  meets  the  following  criteria: 

(1)  Is  independently  owned  and 
operated,  is  not  dominant  in  the  field  of 
operation  in  which  it  is  proposing,  has 
its  principal  place  of  business  located  in 
the  United  States  and  is  organized  for 
profit; 

(2)  Is  at  least  51  percent  owned,  or  in 
the  case  of  a  pubUcly  o%vned  business, 
at  least  51  percent  of  its  voting  stock  is 
owned  by  United  States  citizens  or 
lawfully  admitted  permanent  resident 
aliens; 

(3)  Has,  including  its  affiUates,  a 
number  of  employees  not  exceeding 
500.  and  meets  the  other  regulatory 
requirements  found  in  13  c3tI  part  121. 
Business  concerns,  other  than 
investment  companies  licensed,  or  state 
development  companies  quelif)ring 
under  the  Small  Business  Investment 
Act  of  1958, 15  U.S.C  661,  et  seq..  are 
affiliates  of  one  another  when  either 
directly  or  indirectly; 

(a)  One  concern  controls  or  has  the 
power  to  control  the  other;  or 

(b)  A  third  party  or  parties  controls  or 
has  the  power  to  control  both. 

Control  can  be  exercised  through 
common  ownership,  common 
management,  and  contractual 
relationships.  The  term  "affiliates"  is 
defined  in  greater  detail  in  13  CFR  part 
121.  The  term  "niunber  of  employees" 
is  also  defined  in  13  CFR  part  121. 
Business  concerns  include,  but  are  not 
limited  to,  any  individual,  partnership, 
corporation,  joint  vmture,  association  or 
cooperative. 

i.  Women-Owned  Small  Business 
Concern.  A  small  business  concern  that 
is  at  least  51  percent  owned  by  a  woman 
or  women  who  also  control  and  operate 
it.  "Control"  in  this  context  means 
exercising  the  power  to  make  policy 
decisions.  "Operate"  in  this  context 
means  being  actively  involved  in  the 
day-to-day  mana^ment. 

j.  Program  Solicitation.  A  formal 
solicitation  of  proposals  whereby  a 
federal  agency  notifies  the  small 
business  community  of  its  research  or 
R&D  needs  and  interests  in  selected 
areas  and  requests  proposals  in  response 
to  these  needs  from  small  business 
concerns.  Announcements  in  the 
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Federal  Register  or  the  Commerce 
Business  Daily  are  not  to  be  considered 
substitutes  for  an  SBIR  Program 
solicitation. 

k.  United  States  means  the  50  states, 
the  territories  and  possessions  of  the 
U.S.,  the  Commonwealth  of  Puerto  Rico, 
the  Trust  Territory  of  the  Pacific  Islands, 
and  the  District  of  Colxmibia. 

1.  Commercialization.  The  process  of 
developing  markets  and  producing  and 
delivering  products  for  sale  (whether  by 
the  originating  party  or  by  others);  as 
used  here,  commerciaUzation  includes 
both  government  and  conunercial 
markets. 

5.  Participating  Federal  Agency 
Expenditures  for  the  SBIR  and  R/RB'D 
Coaling  Programs 

a.  Each  federal  agency  which  has  an 
extramural  budget  for  research  or  R&D 
in  excess  of  $100,000,000  for  FY  1992 
or  any  fiscal  year  thereafter,  shall 
expend  with  small  business  concerns 
not  less  than  1.5%  of  such  budget  in 
each  of  fiscal  year  1993  and  1994;  not 
less  than  2.0%  of  such  budget  in  each 
of  fiscal  years  1995  and  1996;  and  not 
less  than  2.5%  of  such  budget  thereafter, 
specifically  in  connection  with  SBIR 
Progrtuns  which  meet  the  requirements 
of  the  Small  Business  Research  and 
Development  Enhancement  Act  of  1992, 
this  policy  directive,  and  regulations 
issued  thereunder. 

b.  Each  federal  agency  which  has  a 
budget  for  research  or  R&D  in  excess  of 
$20  million  for  any  fiscal  year  beginning 
with  FY  1993  or  subsequent  year  shall 
establish  goals  specifically  for  funding 
agreements  for  research  or  R&D  to  small 
business  concerns,  and  no  goal 
established  shall  be  less  than  the 
percentage  of  the  agency's  research  and 
R&D  budget  expended  under  funding 
agreements  with  small  business 
concerns  in  the  immediately  preceding 
fiscal  year. 

c.  Funding  agreements  with  small 
business  concerns  for  research  or 
research  and  development  which  result 
from  competitive  or  sole  source 
selections  other  than  an  SBIR  Program 
shall  not  be  considered  to  meet  any 
portion  of  the  percentage  required  under 
5a. 

6.  Limitations  of  Participation 

a.  A  Federal  agency  shall  not  use  any 
of  its  SBIR  budget  for  the  purpose  of 
funding  administrative  costs  of  the 
program  including  costs  associated  with 
budgetary  salaries  and  expenses. 

b.  SBIR  awards  may  not  be  counted 
toward  no-SBIR  goal  achievement  and 
non-SBIR  awards  to  small  business 
concerns  may  not  be  counted  toward 


meeting  SBIR  Program  fimding  levels  or 
achievement. 

c.  No  agency,  at  its  own  discretion, 
may  unilaterally  cease  participation  in 
the  SBIR  Program.  R/R&D  agency 
budgets  may  cause  fluctuations  and 
trends  which  must  be  reviewed  in  light 
of  program  purposes.  An  agency  may  be 
considered  by  SBA  for  a  phased 
withdrawal  from  participation  in  the 
SBIR  Program  over  a  period  of  time 
sufficient  in  duration  to  minimize  any 
adverse  impact  on  small  business 
concerns. 

However,  the  SBA  decision 
concerning  such  a  withdrawal  will  be 
made  on  a  case-by-case  basis  and  will 
depend  on  significant  changes  to 
extramural  R/R&D  three  year  forecasts 
as  found  in  the  annual  Budget  of  the 
United  States  Government  and  National 
Science  Foundation  breakdowns  of  total 
R/R&D  obhgations  which  are  published 
in  the  Federal  Funds  for  Research  and 
Development. 

Therefore,  any  writhdrawal  of  a  federal 
participating  agency  from  the  SBIR 
Program  will  be  accomplished  in  a 
standardized  and  orderly  manner  as 
stated  above. 

Voluntary  participation  in  the  SBIR 
Programs  by  federal  agencies  not 
otherwise  qualified  for  such 
participation  may  be  permitted  under 
this  poUcy  directive. 

Federal  agencies  seeking  to 
participate  in  SBIR  need  to  submit  their 
requests  to  SBA.  Voluntary  participation 
requires  the  written  approval  of  the  SBA 
Assistant  Administrator  for  Innovation, 
Research  and  Technology  subsequent  to 
review  of  the  request. 

7.  Small  Business  Innovation  Research 
Program 

a.  The  SBIR  Program  is  a  phased 
process  uniform  throughout  the  federal 
government  of  soliciting  proposals  and 
awarding  funding  agreements  for  R/R&D 
to  meet  stated  agency  needs  or  missions. 

b.  Each  agency  shall  at  least  annually 
issue  an  SBIR  solicitation  that  sets  forth 
a  Substantial  number  of  R/R&D  topic 
and  subtopic  areas  consistent  with 
Stated  agency  needs  or  missions.  Both 
the  list  of  topics  and  the  description  of 
the  topics  and  subtopics  shall  be 
sufficiently  comprehensive  to  provide  a 
wide  range  of  opportunity  for  small 
business  concerns  to  participate  in  the 
agency  research  or  R&D  programs. 
Topics  and  subtopics  shall  emphasize 
the  need  for  proposals  with  advanced 
concepts  to  meet  specific  agency 
research  or  R&D  needs.  Eacb  topic  and 
subtopic  shall  describe  the  needs  in 
sufficient  detail  so  as  to  assist  small 
firms  in  providing  on-target  responses, 
but  shall  not  involve  detailed 


specifications  to  prescribed  solutions  of 
the  problems. 

Unsolicited  proposals  or  proposals 
not  responding  to  stated  topics  or 
subtopics  are  not  eligible  for  SBIR 
awards. 

c.  Because  the  program  is  intended  to 
increase  the  use  of  small  business 
concerns  in  federal  R&D,  for  Phase  I— 
a  minimum  of  two-thirds  of  the  research 
and/or  analytical  effort  must  be 

Performed  by  the  proposing  small 
usiness  concern.  For  Phase  n — a 
minimum  of  one-half  of  the  research 
and/or  analytical  effort  must  be 
performed  by  the  proposing  small 
business  concern.  Deviations  from  these 
requirements  must  be  approved  in 
writing  by  the  funding  agreement 
officer.  For  both  Phase  I  and  II,  the 
primary  employment  of  the  principal 
investigator  must  be  with  the  small 
business  concern  at  the  time  of  award 
and  during  the  conduct  of  the  proposed 
effort.  Primary  employment  means  that 
more  than  one-half  of  the  principal 
investigator's  time  is  spent  in  the 
employ  of  the  small  business  concern. 
Primary  employment  with  a  small 
business  concern  precludes  full  time 
employment  at  another  organization. 
The  federal  agencies  participating  in  the 
SBIR  Program  may  further  restrict  their 
definition  based  on  their  respective 
needs  for  specific  cases  as  long  as  they 
meet  the  requirements  of  this  policy 
directive.  Also,  for  both  Phase  I  ana 
Phase  n.  the  research  or  R&D  work  must 
be  performed  by  the  small  business 
concern  in  the  United  States,  as  defined 
in  paragraph  4.k.  of  this  policy 
directive. 

d.  To  stimulate  and  foster  scientific 
and  technological  innovation,  including 
increasing  commercialization  of  federal 
R/R&D,  the  program  must  follow  a 
uniform  competitive  process  of  three 
phases: 

(1)  Phase  I.  Phase  I  involves  a 
solicitation  of  proposals  to  conduct 
feasibility  related  experimental  or 
theoretical  research  or  R&D  related  to 
described  agency  requirements.  The 
object  of  this  phase  is  to  determine  the 
technical  feasibility  of  the  proposed 
effort  and  the  quality  of  performance  of 
the  small  business  concern  with  a 
relatively  small  agency  investment 
before  consideration  of  further  federal 
support  in  Phase  n. 

(a)  Several  different  proposed 
solutions  to  a  given  problem  may  be 
funded. 

(b)  Proposals  will  be  evaluated  on  a 
competitive  basis.  Agency  criteria  used 
to  evaluate  SBIR  proposals  shall  give 
primary  consideration  to  the  scientific 
and  tetimical  merit  of  the  proposal 
along  with  its  potential  for 


commercialization.  Secondary 
considerations  may  include  program 
balance  or  critical  agency  reqiiirements. 

(c)  Agencies  may  include  a  provision 
requiring  submission  of  a  Phase  II 
proposal  as  a  deliverable  item  under 
Phase  L 

(d)  Efforts  shall  be  takm  by  agencies 
to  reduce  the  procurement  time  frame 
for  Phase  n  awards.  Agencies  are 
encourage  to  develop  gap-funding 
methods  and  to  address  the  diiration  of 
Phase  n  award  cycles. 

(2)  Phase  U.  The  object  of  Phase  U  is 
to  continue  the  R/R&O  effort  from  Phase 
I.  Only  awardees  in  Phase  I  are  eligible 
to  participate  in  Phase  D.  Phase  I 
awardees  are  eligible  for  consideration 
of  Phase  11 SBIR  funding  agreements 
only  at  the  federal  participating  agency 
which  awarded  Phase  I  of  the  project. 
Funding  shall  be  based  upon  the  results 
of  Phase  I  and  the  scientific  and 
technical  merit  and  commercial 
potential  of  the  Phase  n  proposal.  Phase 
n  awards  may  not  necessarily  complete 
the  total  research  and  development  that 
may  be  required  to  satisfy  commercial 
or  federal  needs  beyond  the  SBIR 
Program.  Completion  of  the  research 
and  development  may  be  through  Phase 
in.  The  government  is  not  obligated  to 
fund  any  specific  Phase  II  proposal.  The 
SBIR  Phase  n  award  decision  process 
requires,  among  other  things, 
consideration  of  a  proposal's 
commercial  potential  as  evidenced  by: 

(a)  The  small  business  concern's 
record  of  commercializing  SBIR  or  other 
research, 

(b)  The  existence  of  second  phase 
funding  commitments  from  private 
sector  or  non-SBIR  funding  sources, 

(c)  The  existence  of  third  phase 
follow-on  commitments  for  the  subject 
of  the  research,  and 

(d)  The  presence  of  other  indicators  of 
commercial  potential  of  the  idea. 

(3)  Phase  III.  The  term  third  phase 
agreement  means  to  follow-on.  non- 
SBIR  funded  award  as  described  in  1,  2 
and  3  below.  A  federal  agency  may  enter 
into  a  third  phase  agreement  with  a 
small  business  concern  for  additional 
work  to  be  performed  during  or  after  the 
second  phase  period.  The  second  phase 
funding  agreement  with  the  small 
business  concern  may,  at  the  discretion 
of  the  agency  awarding  the  agreement, 
set  out  the  procedures  applicable  to 
third  phase  agreements.  The 
competition  for  Phase  I  and  Phase  II 
awards  satisfies  any  competition 
requirement  of  the  Competition  in 
Contracting  Act. 

(a)  Where  appropriate,  there  will  be  a 
third  phase  which  is  funded  by: 


1.  Non-federal  sources  of  capital  for 
commercial  applications  of  SBIR  funded 
research  or  research  and  development, 

2.  The  federal  government  by  follow- 
on  non-SBIR  awards  for  SBIR  derived 
products  and  processes  for  use  by  the 
federal  government. 

3.  Non-SBIR  federal  sources  for  the 
continuation  of  research  or  research  and 
development  that  has  been 
competitively  selected  using  peer 
review  or  scientific  review  criteria. 

(b)  Agencies  which  intend  to  pursue 
research,  research  and  development  or 
production  developed  under  the  SBIR 
Program  will  give  special  acquisition 
preference  including  sole  source  awards 
to  the  SBIR  company  which  developed 
the  technology.  The  Phase  HI  funding 
agreement  will  be  with  non-SBIR  funds. 

8.  Unilateral  Actions  of  Participating 
Agencies  and  Departments 

a.  The  Act  requires  each  participating 
agency  to: 

(1)  Unilaterally  determine  the 
categories  of  projects  to  be  included  in 
its  SBIR  Program. 

(2)  Release  SBIR  solicitations  in 
accordance  with  the  SBA  master 
schedule. 

(3)  Subject  to  paragraph  13, 
unilaterally  determine  research  topics 
within  its  SBIR  solicitations  giving 
special  consideration  to  broad  research 
topics  and  to  topics  that  further  one  or 
more  critical  technologies,  as  identified 
by: 

(a)  The  National  Critical  Technologies 
panel  (or  its  successor)  in  the  1991 
report  required  imder  section  603  of  the 
National  Science  and  Technology  Policy 
Organization  and  Priorities  Act  of  1976, 
and  in  subsequent  reports  issued  under 
that  authority,  or 

(b)  The  Secretary  of  Defense  in  the 
1992  report  issued  in  accordance  with 
section  2522  of  title  10,  United  States 
Code,  and  in  subsequent  reports  issued 
under  that  authority. 

(4)  Unilaterally  receive  and  evaluate 
proposals  resulting  from  SBIR 
solicitations  and  make  awards. 

(5)  Administer  its  own  SBIR  funding 
agreements  or  delegate  such 
administration  to  another  agency;  and 
inform  each  awardee  under  such 
agreement,  to  the  extent  possible,  of  the 
costs  of  the  awardee  that  will  be 
allowable  under  the  funding  agreement. 

(6]  Each  funding  agreement  under  the 
SBIR  Program  shall  include  provisions 
setting  forth  the  respective  rights  of  the 
United  States  and  the  small  business 
concern  with  respect  to  intellectual 
property  rights  and  with  respect  to  any 
right  to  cany  out  follow-on  research. 

(7)  Make  payments  to  recipients  of 
SBIR  funding  agreements  on  the  basis  of 


progress  toward  or  completion  of  the 
funding  agreement  requirements  and  in 
all  cases  make  payment  to  recipients 
under  such  agreements  in  full,  subject  to 
audit,  on  or  before  the  last  day  of  the  12- 
month  period  beginning  on  the  date  of 
completion  of  such  requirements. 

(8)  Make  an  annual  report  on  the  SBIR 
Program  to  SBA. 

b.  The  Act  allows  discretionary 
technical  assistance  to  SBIR  awardees:. 

(1)  Agencies  may  enter  into  funding 
agreements  to  provide  technical 
assistance  to  SBIR  awardees.  The 
assistance  may  comprise: 

(a)  Assistance  in  technical  dedsiont 

(b)  Assistance  with  technical 
problems 

(c)  Assistance  with  all  fecets  of 
commercialization. 

(2)  Under  Phase  I,  each  agency  may 
provide  up  to  $4,000  of  SBIR  funds  for 
such  technical  assistance,  per  Phase  I 
award.  The  amount  will  be  in  addition 
to  the  award  and  will  count  as  part  of 
the  agency's  SBIR  funding  set  aside. 

(3)  In  Phase  n,  agencies  may  allow 
awardees  to  expend  up  to  $4,000  of 
SBIR  funds  per  year  of  the  funding 
agreement  for  such  services. 

9.  American  Made  Equipment  and 
Products 

a.  It  is  the  sense  of  the  Congress  that 
an  entity  that  is  awarded  a  funding 
agreement  under  the  SBIR  Program  of  a 
federal  agency  imder  section  9  of  the 
Small  Business  Act  should,  when 
purchasing  any  equipment  or  a  product 
with  funds  provided  through  the 
funding  agreement,  purchase  only 
American-made  equipment  and 
products,  to  the  extent  possible  in 
keeping  with  the  overall  purposes  of 
that  program. 

b.  Each  federal  agency  that  awards 
funding  agreements  under  the  SBIR 
Program  shall  provide  to  each  recipient 
of  such  an  award  a  notice  describing  the 
sense  of  the  Congress,  as  set  forth  in 
subsection  9.a. 

10.  SBA  Source  File 

a.  SBA  Small  Business  Innovation 
Research  (SBIR)  Program  Source  File. 
The  SBA  has  developed  and  maintains 
an  SBIR  mailing  list  of  interested  small 
business  concerns.  In  maintaining  this 
Ust,  SBA  adheres  to  the  provisions  of 
The  Freedom  of  Information  Act,  The 
Privacy  Act  of  1974,  13  CFR  102.20  and 
13  CFR  102.3(j).  This  Ust  is  available  to 
the  federal  participating  agencies  for 
SBIR  soUdtation  purposes.  Written 
requests  containing  justification  for  the 
need  of  labels  from  this  maiUng  Ust 
should  be  submitted  to  the  Office  of 
Innovation,  Researdi  k  Tedmology. 
U.S.  Small  Business  Administration, 
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409  Third  Street.  SW..  Washington.  DC 
20416.  A  two-week  period  is  required  to 
fill  these  requests. 

b.  SBA  Procurement  Automated 
Source  System  (PASS).  SBA's  Office  of 
Procurement  Assistance  has  a 
Procurement  Automated  Soiirce  System 
(PASS)  that  maintains  capability 
profiles  of  small  businesses  interested  in 
federal  government  procurement 
opportunities.  This  system  is  used  by 
federal  agencies  and  major  prime 
contractors  to  identify  small  business 
concerns  with  capabilities  needed  by 
the  agencies  or  prime  contractors. 
Agencies  interested  in  accessing  PASS 
should  contact  their  nearest  SBA 
Procurement  Assistance  Office. 

c.  Federal  Procurement  Data  System 
(FPDS).  Participating  agencies  should 
review  FPDS  data  that  identify  small 
business  awardees  of  research  or  R4D 
contracts  as  a  potential  supplement  to 
their  existing  source  data  base. 

d.  Other  Sources.  Agencies  may 
maintain  their  own  mailing  lists  or  use 
other  soxirces. 

11.  SBA  Coordination  of  National 
Critical  Technologies 

a.  SBA  will  annually  obtain 
information  on  the  oirrent  critical 
technologies  from  both  the  National 
Critical  Technologies  panel  (or  its 
successor)  and  the  Secretary  of  Defense 
and  provide  such  information  to  both 
the  participating  federal  agencies  and 
potential  SHIR  participants. 

b.  The  SBA  Office  of  Innovation, 
Research  and  Technology  will  contact 
the  panel  and  the  Department  of 
Defense  and  request  this  data  in  June  of 
each  year.  The  data  received  will  then 
be  submitted  by  letter  to  each  of  the 
participating  federal  agencies  and  will 
also  be  published  in  the  September 
issue  of  the  SBIR  Pre-Solicitation 
Announcement  for  the  potential  SBIR 
participants. 

12.  SBA  Coordination  of  SBIR 
Solicitation  Schedules 

a.  The  Act  requires  issuance  of  SBIR 
(Phase  I)  Program  solicitations  in 
accordance  with  a  master  schedule 
coordinated  between  SBA  and  the 
federal  participating  agency.  The  SBA 
organization  responsible  for 
coordination  is:  Office  of  Innovation. 
Research  and  Technology,  U.S.  Small 
Business  Administration,  409  Third 
Street.  SW..  Washington,  DC  20416. 

b.  For  maximum  participation  by 
interested  small  business  concerns,  it  is 
important  that  the  plaiming.  scheduling 
and  coordination  of  agency  SBIR 
soUdtation  release  dates  he  completed 
as  early  as  practicable  in  order  to 
accommodate  the  commencement  of  the 


fiscal  year  on  October  1.  Bunching  of 

3;ency  SBIR  solicitation  release  and 
osing  dates  may  prohibit  small 
business  concerns  from  the  preparation 
and  timely  submission  of  proposals  for 
more  than  one  SBIR  project.  SBA's 
coordination  of  agency  schedules  will 
minimize  the  bunching  of  proposed 
release  and  closing  dates.  Participating 
agencies  may  elect  to  publish  multiple 
solicitations  within  a  given  fiscal  year  to 
facilitate  in-house  agency  proposal 
review  and  evaluation  scheduling. 

c.  To  accomplish  the  Master  Schedule 
coordination  process,  the  following 
procedure  will  be  followed: 

(1)  The  SBA  may  publish  four  SBIR 
Pre-Solicitation  Announcements 
annually,  in  each  quarter  of  the  fiscal 
year.  It  is  intended  that  the  dates  of 
publication  will  be  December  20.  March 
20.  June  20.  and  September  20.  The 
SBIR  solicitation  release  date  shall  not 
be  prior  to  10  days  after  publication  of 
the  Pre-Solicitation  Announcement 
(PSA)  which  contains  notice  of  that 
specific  SBIR  solicitation. 

(2)  Each  agency  representative  will 
notify  SBA  in  writing  of  its  proposed 
solicitation  release  and  proposal  due 
dates  for  the  next  fiscal  year  on  or  before 
August  1.  The  SBA  and  the  agency 
representatives  will  coordinate  the 
resolution  of  any  conflicting  agency 
solicitation  dates  by  the  second  week  of 
August.  In  all  cases,  final  decisions  will 
be  made  by  SBA's  Office  of  Innovation. 
Research  and  Technology. 

13.  SBA  (Phase  I)  Program  Pre- 
Solicitation  Announcements 

a.  SBA  Publication.  The  SBA.  as 
required  by  public  law.  shall  prepare 
and  publish  Phase  I  SBIR  Pre- 
Solicitation  Announcements  (PSA) 
covering  all  participating  federal 
agencies.  Any  agency  solicitation 
announcement  changes  that  occur  prior 
to  or  after  the  release  of  the  PSA  must 
immediately  be  reported  in  writing  to 
the  SBA  by  the  agency  SBIR 
representative.  If  possible, 
announcement  amendments  will  be 
released  reflecting  such  changes.  Each 
issue  of  the  PSA  will  be  based  upon 
data  received  from  the  participating 
agencies.  However,  the  agencies  are 
advised  that: 

(1)  The  publication  of  the  PSA  is  not 
intended  to  restrict  or  prohibit 
application  of  customary  or  other 
internal  agency  procedures  designed  to 
obtain  publicity  for  its  research  or  R&D 
programs. 

(2)  The  PSA  publications  by  SBA 
shall  not  be  interpreted  as  a  substitute 
or  relief  vehicle  for  existing  statutory 
and  regulatory  publication  requirements 


related  to  individual  or  specific 
procurement/grant  actions. 

b.  Pre-Solicitation  Announcement 
(PSA)  Content.  The  SBIR  PSA  will 
include  sufficient  data  to  effectively 
apprise  interested  small  business 
concerns  throughout  the  Nation  of 
forthcoming  SBIR  Program 
solicitations — thereby  assisting  the 
participating  agencies  in  identifying 
prospective  responsible  sources.  The 
agencies  shall  provide  the  required 
information  to  SBA  no  later  than  30 
days  prior  to  the  PSA  release  date  in 
accordance  with  the  master  schedule. 
The  following  information  is  required: 

(1)  The  list  to  topics  upon  which 
research  or  R&D  proposals  will  be 
sought.  Each  research  or  R&D  topic  shall 
have  up  to  10  words  in  its  title. 

(2)  Agency  address  and/or  phone 
number  from  which  SBIR  Program 
solicitations  can  be  obtained. 

(3)  Names,  addresses,  and  phone 
numbers  of  agency  contact  points  where 
SBIR-related  inquiries  may  be  directed. 

(4)  Release  date(s)  of  program 
solicitation(s). 

(5)  Closing  date(s)  for  receipt  of 
proposals. 

(6)  Estimated  number  and  average 
dollar  amoimts  or  level  of  effort  of  Phase 
I  awards  to  be  made  under  the 
solicitation. 

c.  For  those  agencies  which  use  both 
general  topic  and  more  specific  subtopic 
designations  in  their  SBIR  solicitations, 
the  topic  data  to  be  submitted  for 
purposes  of  PSA  publication  should 
accurately  describe  the  research 
solicited.  Rather  than  just  announcing 
topic  information  characterized  as 
"Chemistry"  or  "Aerodynamics," 
summarize  the  subtopic  statements  and, 
where  appropriate,  utilize  National 
Critical  Technologies. 

d.  The  PSA  will  also  include  notices 
of  SBIR  conferences  and  seminars.  Only 
SBIR  conferences/seminars  sponsored 
by  the  SBIR  federal  participating' 
agencies  or  SBIR  conferences/seminars 
sponsored  or  co-sponsored  by  the  U.S. 
Small  Business  Administration  will  be 
considered  for  publication  in  the  SBIR 
Pre-Solidtation  Announcement  (PSA). 

14.  Simplified,  Standardized  and 
Timely  SBIR  Program  Solicitations 

a.  Instructions  for  SBIR  Program 
Solicitation  Preparation.  The  Small 
Business  Act  requires  "•  •  • 
simplified,  standardized  and  timely 
SBIR  solicitations"  (section  4(j)(l)). 
Further,  the  Act  requires  the  SBIR 
Programs  or  partidpating  agendes  to 
use  a  "uniform  process"  and  that  the 
regulatory  burden  of  partidpating  in  the 
SBIR  Programs  be  minimized. 
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b.  Therefore,  the  instructions  in  the 
Appendix  to  this  policy  directive 
purposely  depart  from  normal 
government  solicitation  format  and 
requirements.  SBIR  Program 
solicitations  shall  be  prepared  according 
to  the  attached  Appendix. 

c.  Agencies  shall  provide  the  SBA 
Office  of  Iimovation,  Researcb  and 
Technology  5  copies  of  each  solicitation 
and  any  modifications  thereto  no  later 
than  the  date  of  release  of  the 
solicitation  or  modification  to  the 
public. 

d.  Non-SBIR  R/R&D-Belated  Actions. 
It  is  not  intended  that  the  SBIR  Program 
solicitation  replace  or  be  used  as  a 
substitute  for  imsolicited  proposals  or 
R/R&D  awards  to  small  business 
concerns  authorized  by  existing 
regulations;  or,  are  the  SBIR  Program 
solicitation  procedures  intended  to 
prohibit  other  agency  R/R&O  actions 
with  small  business  concerns  that  are 
carried  on  in  accordance  with 
appUcable  statutory/regulatory 
authorizations. 

15.  Simplified  and  Standardized  SBIR 
Funding  Process 

In  its  risquirement  for  the 
establishment  of  a  "simplified, 
standardized  funding  process,"  the  SBIR 
legislation  requires  that  specific 
attention  be  given  to  the  following  areas 
of  SBIR  Program  administration: 

a.  Timely  Receipt  and  Review  of 
Proposals.  (1)  Participating  agencies 
shall  establish  firm  schedules  and 
reviews  formats  for  appropriate 
distribution  of  the  proposals  for 
reviewing  recommendations  and 
submission  to  the  SBIR  program 
manager  for  award  determinations. 

(a)  All  activities  related  to  Phase  I 
proposal  reviews  shall  normally  be 
completed  and  awards  made  within  6 
monrths  from  the  closing  date  of  the 
SBIR  solicitation. 

(b)  The  SBIR  Program  solicitations  for 
Phase  I  will  estabUsh  proposal 
submission  dates.  Related  to  Phase  U 
activity,  an  agency  may  establish  set 
proposal  submission  dates.  However,  it 
is  anticipated  that  each  agency  will 
negotiate  mutually  acceptable  proposal 
submission  dates  with  individual  Phase 
I  performers,  accomplish  proposal 
reviews  expeditiously,  and  proceed 
with  awards.  While  it  is  recognized  that 
Phase  n  arrangements  between  the 
agency  and  proposer  may  require  more 
detailed  negotiation  to  establish  terms 
acceptable  to  both  parties,  the  agencies 
must  not  sacrifice  the  research  or  R&O 
momentum  created  imder  Phase  I  by 
engaging  in  unnecessarily  protracted 
Phase  n  proceedings. 


(c)  It  can  be  anticipated  that  SBIR 
participants  will  submit  duplicate  or 
similar  proposals  to  more  than  one 
soliciting  agency  when  the  work 
projects  appear  to  involve  similar  topics 
or  requirements  which  are  within  the 
expertise  and  capability  levels  of  the 
small  business  proposer.  To  the  extent 
reasonably  fiaasible,  interagency  funding 
duplications  related  to  acquiring  similar 
technology  under  the  SBIR  or  oUier 
federal  programs  should  not  ocoir.  For 
this  purpose,  the  standardized  SBIR 
Program  solicitation  will  require  the 
proposers  to  indicate  the  name  and 
address  of  the  agencies  to  which 
duplicate  or  similar  proposals  were 
made  and  to  identify  by  subject  the 
projects  for  which  the  proposal  was 
submitted  and  the  dates  submitted.  The 
same  information  will  be  required  for 
any  previous  federal  government 
awards.  To  assist  in  avoiding  duplicate 
funding,  each  agency  shall  provide  SBA 
and  eadi  participating  SBIR  agency  with 
a  listing  of  Phase  I  and  Phase  II 
awardees  including  the  complete 
address  and  title  of  the  project.  This 
information  should  be  distributed  no 
later  than  release  of  contract  award 
information  to  the  public. 

b.  i?evieM'  of  SBIR  Proposals.  Agencies 
are  encouraged  to  use  their  normal 
review  process  for  SBIR  proposals 
whether  internal  or  external  evaluation 
is  used.  A  more  limited  review  process 
may  be  used  for  Phase  I  due  to  the  larger 
number  of  proposals  anticipated.  Where 
appropriate,  "peer"  reviews,  that  are 
external  to  the  agency,  are  authorized  by 
the  SBIR  legislation.  Participating 
agencies  are  cautioned  that  all  review 
procedures  shall  be  formulated  to 
minimize  any  possible  conflict  of 
interest  as  it  pertains  to  proposer 
proprietary  data.  The  standardized  SBIR 
solicitation  will  advise  potential 
proposers  that  proposals  may  be  subject 
to  an  established  external  review 
process,  but  that  the  proposer  may 
include  company  designated  proprietary 
information  in  its  proposal. 

c.  Documentation  of  Multiple  Phase  U 
Awards.  (1)  A  small  business  concern 
that  submits  a  proposal  for  a  funding 
agreement  for  Phase  I  of  an  SBIR 
Program  and  that  has  received  more 
than  15  Phase  II  SBIR  awards  during  the 
preceding  5  fiscal  years  must  document 
the  extent  to  which  it  was  able  to  secure 
third  phase  funding  to  develop  concepts 
resulting  from  previous  second  phase 
SBIR  awards;  and 

(2)  Agencies  shall  collect  and  retain 
the  information  submitted  imder 
subparagraph  c.(l)  at  least  until  the 
General  Accounting  Office  submits  the 
report  required  imder  section  106  of  the 


Small  Business  Research  and 
Development  Enhancement  Act  of  1992 

d.  Pmprietaiy  Information  Contained 
in  Proposals.  In  preparation  of  the 
standardized  SBIR  Program  solicitation 
as  described  in  the  Appendix  of  this 
poUcy  directive,  provisions  will  be 
included  requiring  confidential 
treatment  of  proprietary  information  to 
the  extent  permitted  by  law.  Offerors 
will  be  discouraged  from  submitting 
information  considered  proprietary 
unless  it  is  deemed  essential  for  proper 
evaluation  of  the  proposal.  The 
solicitation  will  require  that  all 
proprietary  information  be  clearly 
identified  and  marked  with  a  prescribed 
legend.  Agencies  may  elect  to  require 
proposers  to  limit  proprietary 
information  to  that  essential  to  the 
proposal  and  to  have  such  information 
submitted  on  a  separate  page  or  pages 
keyed  to  the  text. 

e.  Selection  of  Awardees. 
Participating  agencies  shall  establish  a 
proposal  review  cycle  wherein 
successful  and  unsuccessful  proposers 
shall  be  notified  of  final  award 
decisions  within  6  months  of  the 
agency's  Phase  I  proposal  closing  date. 

(1)  the  standardized  SBIR  Program 
solicitation  shall:  (a)  Advise  Phase  I 
proposers  that  additional  information 
may  be  requested  by  the  awarding 
agency  to  evidence  awardee 
responsibility  for  project  completion. 

(d)  Contain  information  advising 
potential  offerors  of  basic  proposal 
evaluation  criteria  for  Phase  I  and  Phase 

n. 

(2)  Phase  n  proposal  submissions, 
review,  and  selections  shall  be  managed 
by  arrangements  between  the  agency 
and  each  Phase  I  performer  considered 
for  Phase  II  award. 

Within  30  days  of  the  date  of  award 
of  funding  agreements — three  copies  of 
the  Technical  Abstract  (containing  all 
information  described  in  the  Appendix 
Paragraph  m,  C  1-6)  for  Phase  I  and 
Phase  II  awards  shall  be  submitted  to 
the  SBA. 

f.  Rights  in  Data  Developed  Under 
SBIR  Funding  Agreement.  The  SBIR 
legislation  provides  for  "retention  of 
ri^ts  in  data  generated  in  the 
performance  of  the  contract  by  the  small 
business  concern." 

(1)  The  legislative  history  clarifies 
that  the  intent  of  the  statute  is  to 
provide  authority  for  the  participating 
agency  to  protect  technical  data 
generated  under  the  funding  agreement, 
and  to  refrain  from  disclosing  such  data 
to  competitors  of  the  small  business 
concern  or  from  using  the  information 
to  produce  future  technical  procurement 
specifications  that  could  harm  the  small 
business  concern  that  discovered  and 
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developed  the  innovatioii  until  the 
■mall  business  concani  has  a  reasonable 
chance  to  seek  patent  protection,  if 
appropriate. 

(2)  Therefore,  except  for  program 
evaluation,  participating  agencies  shall 
protect  such  technical  data  for  a  period 
of  not  less  than  4  years  firom  the 
completion  of  the  project  from  which 
the  data  were  generated  unless  the 
agencies  obtain  permission  to  disclose 
such  data  from  the  contractor  or  grantee. 
The  government  shall  retain  a  royalty- 
free  Ocenee  for  government  use  of  any 
technical  data  delivered  under  an  SBIR 
funding  agreeent  whether  patented  or 
not 

g.  THle  Transfer  of  Agency  Provided 
Property.  Under  SBIR  legislation,  title  to 
equipment  purchased  in  relation  to 
prt^ect  performance  with  funds 
provided  \mder  SBIR  funding 
agreements  may  be  transferred  to  the 
awardee  where  sxich  transfer  would  be 
more  cost  effective  than  recovery  of  the 
property  by  the  government. 

h.  Continued  Use  of  Government 
Equipment.  SBIR  legislation  directs  that 
a  small  business  concern  participating 
in  the  third  phase  of  the  SBIR  Program 
be  given  continued  use,  as  a  directed 
bailment,  of  any  property  transferred  by 
a  federal  agency  to  the  small  business 
concern  in  the  second  phase  of  an  SBIR 
Program  for  a  period  of  not  less  than  2 
years,  beginning  on  the  initial  date  of 
the  concern's  participation  in  the  third 
phase  of  such  program. 

i.  Cost  Sharing.  [1)  Cost  participation 
could  serve  the  mutual  interest  of  the 
participating  agencies  and  certain  SBIR 
performers  by  helping  to  assure  the 
efficient  use  of  available  resources.  Cost- 
sharing,  however,  shall  not  normally  be 
encouraged  except  where  required  by 
other  statutes. 

(2)  Except  where  required  by  other 
statutes,  participating  agendas  shall  not, 
as  a  general  policy,  request  or  require- 
cost  sharing  on  Phase  I  projects.  The 
standardized  SBIR  Pro-am  solicitation 
(Appendix)  will,  however,  provide 
information  to  prospective  SBIR 
performers  concerning  cost-sharing. 
Cost  participation  will  not  be 
consideration  factor  in  evaliiation  of 
Phase  I  proposals  except  where  required 
by  other  statutes. 

j.  Payment  Schedules  and  Cost 
Principles.  (1)  Consistent  with  section  4 
of  the  SBIR  legislati<m  (section 
e(j)(2)(H])  of  the  Small  Business  Act  (as 
amended  by  Pub.  L  97-219  and  Pub.  L. 
102-564),  SBIR  performers  may  be  paid 
under  an  appUcable,  authorized 
progress  payment  procedure  or  in 
accordance  with  a  negotiated/ 
definitized  price  and  payment  schedule. 
Advance  payments  are  optional  and 


may  be  made  under  appropriate  public 
law  In  all  cases,  agencies  must  make 
payment  to  recipients  under  SBIR 
agreemmta  in  full,  subject  to  audit,  on 
or  before  the  last  day  of  the  12-month 
period  beginning  on  the  date  of 
completion  of  such  requirements. 

(2)  All  SBIR  funding  agreements  shall 
use,  as  appropriate,  current  cost 
principles  and  procedures  authorized 
for  use  by  the  participating  agencies.  At 
the  time  of  award,  agencies  shall  inform 
each  SBIR  awardee,  to  the  extent 
possible,  of  the  appUcable  regulations 
and  procedures  which  refer  to  the  costs 
that  generally  will  be  allowed  imder 
funding  agreements. 

k.  Funaing  Agreement  Types  and  Fee 
or  Profit.  The  legislative  reqxiirements 
for  uniformity  and  standardization 
require  that  there  be  consistency  in 
application  of  SBIR  Program  provisions 
among  participating  agencies.  This 
consistency  must  consider,  however,  the 
need  for  flexibility  by  the  various 
agencies  in  missions  and  needs  as  well 
as  the  wide  variance  in  funds  required 
to  be  devoted  to  SBIR  Programs  in  the 
agencies.  The  following  guidelines  are 
for  the  purpose  of  meeting  these 
reouirements: 

(1)  Funding  Agreement.  The  choice  of 
type  of  funding  agreement  (contract, 
grant,  or  cooperative  agremnent]  rests 
with  the  awarding  agency  but  must  be 
consistent  with  the  guidelines  in  Pub.  L 
95-224  (41  U.S.C.  501),  as  amended  by 
Pub.  L.  97-258  (31  U.S.C.  6301-6308), 

(2)  Fee  or  Profit.  Unless  expressly 
excluded  by  statute,  awarding  agencies 
are  to  provide  for  a  reasonable  fee  or 
profit  on  SBIR  funding  agreements, 
including  grants,  consistent  with  normal 
profit  margins  provided  to  profit-making 
firms  for  R/R&D  work. 

On  March  9, 1992,  the  Comptroller 
General  of  the  United  States  rendered 
GAO  Decision  B-245  032  which 
required  an  agency  to  follow  this 
provision  for  payment  of  a  profit  or  fee 
to  SBIR  awardees  despite  other  agency 
policies  or  regulations. 

I.  Periods  of  Performance  and 
Extensions.  (1)  In  keeping  with  the 
legislative  intent  to  make  a  large  number 
of  relatively  small  awards,  modification 
of  funding  agreements  to  extend  periods 
of  performance,  increase  the  scope  of 
work,  or  to  increase  the  dollar  amount 
should  be  minimized,  except  for  options 
in  the  original  Phase  I  or  n  awards. 

(2)  Phase  I.  Period  of  performance 
should  normally  not  exceed  6  months 
except  where  agency  needs  or  research 
plans  require  otherwise.  Exceptions 
should  be  minimized. 

(3)  Phase  U.  Period  of  performance 
under  Phase  II  is  the  subject  of 
negotiations  between  the  selected  Phase 


I  recipient  and  the  awarding  agency. 
However,  the  duration  of  Phase  II 
should  normally  not  exceed  2  jrears. 
Exceptions  should  be  minimized. 

m.  Dollar  Value  of  Awards.  (1)  The 
SBIR  legislation  establishes  $100,000  as 
the  amount  of  funds  which  an  agency 
may  award  in  the  first  phase  of  an  SBIR 
Program,  and  $750,000  in  the  second 
phase  of  an  SBIR  program,  and  an 
adjustment  of  such  amounts  once  every 
five  years  to  reflect  economic 
adjustments  and  programmatic 
considerations. 

(2)  After  award  of  any  funding 
agreement  exceeding  $1004)00  for  Phase 
I  or  $750,000  for  Phase  II.  the  agency 
SBIR  representative  shall  provide  SBA 
with  written  j\istification  of  such  action. 
This  justification  shall  be  submitted 
with  the  SBIR  Annual  Report  data. 
Similar  justification  is  required  for  any 
dollar  increase  of  a  funding  agreement 
which  would  bring  the  ciunulative 
dollar  amount  to  a  total  in  excess  of  the 
aforestated  amounts. 

n.  Grant  Authority.  The  SBIR 
legislation  does  not,  in  and  of  itself, 
convey  grant  authority.  Each  agency 
must  secure  grant  authority  in 
accordance  with  its  normal  procedures. 

o.  Conflicts  of  Interest.  Participating 
agencies  are  cautioned  that  awards 
made  to  firms  owned  by  or  employing 
current  or  previous  federal  govenunent 
employees  could  create  conflicts  of 
interest  for  those  employees  in  violation 
of  the  Ethics  in  Government  Act  of  1978 
(Pub.  Law  95-521,  as  amended  by  Pub. 
L.  96-19  and  Pub.  L.  96-28).  Each 
participating  agency  should  refer  to  the 
standards  of  conduct  review  procedures 
currently  in  effect  for  its  agency  to 
ensure  that  such  conflicts  of  interest  do 
not  arise. 

16.  Annual  Report  to  SBA 

The  SBIR  legislation  requires  a 
"simplified,  standardized  and  timely 
annual  report"  from  the  participating 
agencies  in  the  SBIR  Proeram  and  those 
agencies  required  to  establish  small 
business  R/R&D  goals  to  the  SBA.  The 
following  paragraphs  cite  the  dates  such 
reports  are  due,  the  kinds  of  information 
to  be  included,  and  the  number  of 
copies  to  be  submitted  to  SBA. 

a.  Reporting  Dates  to  SBA.  Reporting 
shall  be  on  an  annual  basis  and  will  be 
for  the  period  ending  September  30  of 
each  fiscal  year  The  report  is  due  to 
SBA  by  March  15  of  each  year.  Example: 
The  report  for  FY  1992  (October  1, 
1991-September  30, 1992)  should  be 
submitted  to  SBA  by  March  15, 1993. 

b.  Small  Business  Innovation 
Research  (SBIR)  Program.  (1)  Agency 
total  fiscal  year,  for  FY  1983  ana  eadi 
year  thereafter,  extramural  research  and 


Federal  Regtoter  /  Vol.  58,  No.  15  /  Tuesday,  January  26.  1993  /  Notices 


6153 


research  and  development  total 
obligations  as  reported  to  the  National 
Science  FoundaUon  pursuant  to  the 
annual  Budget  of  the  United  States 
Government. 

(2)  SBIR  Program  total  fiscal  year 
dollars  derived  by  applying  the  statute 
per  centum  to  the  agencies  extramiiral 
research  and  research  and  development 
total  obligations. 

(3)  SBIR  Program  fiscal  year  dollars 
obligated  through  SBIR  Program  funding 
agreements  for  Phase  I  and  Phase  U. 

(4)  Number  of  SBIR  individual 
solicitations  released  during  the  fiscal 
year  and  the  number  of  topics  and 
subtopics  contained  in  each  solicitation. 

(5)  Number  of  copies  of  each  SBIR 
solicitation  distributed  by  the 
participating  agency. 

(6)  Number  of  proposals  received  by 
the  agency  for  each  topic  and  subtopic 
in  each  SBIR  solicitation. 

(7)  For  both  Phase  I  and  Phase  II.  the 
SBIR  awardee's  name  and  address, 
solicitation  topic  and  subtopic. 
solicitation  number,  project  title,  and 
total  dollar  amoimt  of  funding 
agreement.  Identify  minority  small 
busiaess,  women-owned  small  business 
and  Phase  II  awardees  with  a  follow-on 
funding  commitment 

(8)  A  written  justification  for  the 
award  of  any  SBIR  funding  agreement 
exceeding  $100,000  for  Phase  I  or 
$750,000  for  Phase  n  as  stated  in 
Section  15m(2)  of  this  policy  directive. 

(9)  The  names  and  addresses  of  small 
business  concerns  for  whom  the  Phase 
I  process  exceeded  the  6-month  period 
from  the  closing  date  of  the  SBIR 
soUdtation  to  award  of  the  funding 
agreement.  (See  15a(l)(a)  of  this  pohcy 
directive.) 

(10)  For  an  agency  Phase  in  award 
using  non-SBIR  federal  funds,  to 
continue  a  Phase  n  project,  the  agency 
shall  provide  the  name,  address,  project 
title  and  dollar  amount  obligated. 

(11)  Awards  made  under  a  topic  or 
subtopic  wherein  only  one  proposal  was 
received  shall  be  reported  and  justified. 
Agencies  to  provide  name,  address. 
topic  or  subtopic  and  dollar  amount  of 
award.  Information  to  be  collected 
quarterly  but  updated  in  agencies' 
annual  reprarts. 

(12)  An  accounting  of  Phase  I  awards 
made  to  small  business  concerns  that 
have  received  more  than  15  Phase  II 
awards  from  all  agencies  in  the 
preceding  five  fiscal  years.  Agencies  to 
report  as  a  minimum — name  of 
awarding  agency,  date  of  award,  funding 
agreement  number,  topic  or  subtopic 
title,  amount  and  date  of  Phase  n 
funding  and  commercialization  status 
for  each  Phase  n  award. 


(13)  Report  the  number  of  National 
Critical  Technology  topic  or  subtopic 
funding  agreements,  the  percentage  by 
number  and  dollar  amount  of  totu  SBIR 
awards  to  such  National  Critical 
Technologies. 

c  Small  Business  Research  and 
Research  and  Development  Coaling 
Program  (Non-SBIR  Awards  Over 
$10,000). 

(1)  Agency  previous  fiscal  year's  total 
R/R4D  budget  authority. 

(2)  Agency  previous  fiscal  year's  total 
R/R&D  obligated  dollars  to  small 
business  concerns,  socially  and 
economically  disadvantaged  small 
business  concerns  and  women-owned 
small  business  concerns  imder  funding 
agreements  and  the  pwcentage  to  the 
agency's  total  R/R&D  obhsations. 

(3)  Agency  ciurent  fiscal  year  total  R/ 
R&D  budget. 

(4)  Agency  current  fiscal  year  total  R/ 
R&D  small  business  goal  based  on  the 
percentage  of  obligations  to  small 
business  concerns  made  the  previous 
fiscal  year. 

(5)  Current  fiscal  year  achievement  of 
the  singular  small  business  R/R&D  goal 
and  the  dollars  obligated  through  prime 
funding  agreements  by  categories  of 
small  business,  i.e.,  socially  and 
economically  disadvantaged  small 
business  and  women-owned  small 
business. 

d.  Agency  Research  and  Research  and 
Development  Funding  Agreements 
(SBIR  and  Coaling  Program  Awards 
Over  $10,000). 

Report  the  total  nimiber  and  dollar 
value  of  R/R&D  awards  under 
subparagraph  16.b,  and  c.  above  made 
pursuant  to  the  categories  of  contracts, 
cooperative  agreements  or  grants. 
Identify  SBIR  awards  of  a  participating 
agency,  and  compare  the  number  and 
amoxmt  of  such  awards  with  awards  to 
other  then  small  business  concerns. 

e.  Submit  five  copies  of  each  report  to 
the  SBA  Office  of  Innovation,  Research 
and  Technology,  409  Third  Street,  SW.. 
Washington,  DC  20416. 

1 7.  SBA  Program  to  Monitor  and  Survey 
SBIR  Activity 

a.  Examples  of  SBIR  Areas  to  be 
Monitored  by  SBA.  (1)  SBIR  Funding 
Allocations.  Of  major  significance  to  the 
success  of  the  SBIR  Pro^m  is  the 
magnitude  and  nature  of  the  agencies' 
funding  allocations  identified  for  fiscal 
vear  SBIR  appUcations.  The  SBIR 
legislation  explicitly  relates  to  both  the 
definition  of  the  SBIR  effort,  research  or 
R&D  (as  defined  in  the  Act  and  0MB 
Circular  A-11),  and  the  mathematical 
methodology  for  determining  fiscal  year 
participation  levels  for  all  work 
categorized  within  the  statutory 


definitions.  SBA  will  monitor  these 
allocations. 

(2)  SBIR  Program  Solicitation  and 
Award  Status.  The  accompUdunent  of 
scheduled  SBIR  events,  such  as  SBIR 
Program  solicitation  release  and 
contract,  grant,  or  cooperative 
agreement  award,  is  critical  to  meeting 
statutory  mandates  and  to  operating  an 
effective,  useful  program.  SBA  plans  to 
monitor  these  and  other  operational 
features  of  SBIR  Program 
implementation  including  the  status  of 
awards  taking  longer  than  the  6-month 
period  set  forth  in  15a(l)(a)  of  this 
pohcy  directive.  Except  in  instances 
where  SBA  assistance  is  requested 
related  to  a  specific  SBIR  project, 
contract,  etc.,  SBA  does  not  intend  to 
monitor  administration  of  the  awards. 

(3)  Follow-on  Funding  Commitments. 
SBA  may  monitor  whether  follow-on 
non-federal  funding  commitments 
obtained  by  Phase  n  awardees  for  Phase 
m  were  considered  in  the  evaluation  of 
Phase  n  proposals  as  required  by  the 
Act. 

(4)  Agency  Rules  and  Regulations.  It 
is  essential  that  no  implementing 
regulation  be  promulgated  by  the 
participating  agencies  that  is 
inconsistent  with  or  contradicts  either 
the  letter  or  intent  of  the  legislation  and 
this  directive.  SBA's  monitoring  activity 
will  include  review  of  rules  and 
regulations  and  procedures  generated  to 
facilitate  intra-agency  SBIR  Program 
implementation. 

18.  SBIR  Program  Information  System 

SBA  will  prepare  and  distribute 
information  materials  (pamphlets,  fact 
sheets  and  news  release  as  appropriate) 
that  describe  the  basic  elements  of  the 
SBIR  ProRram. 

a.  The  legislative  requirement  for  an 
SBA-maintained  information  system  is 
not  interpreted  as  prohibiting 
participating  agencies  from  publicizing 
SBIR  activities  relating  to  individual 
agency  programs  to  identify 
organizational  structures  actually 
responsible  for  carrying  out  SBIR 
operational  functions. 

(1)  In  view  of  certain  joint  SBA/ 
agency  activities  required  by  the  SBIR 
legislation,  publication  of  information 
may  often  be  most  effectively 
accomplished  in  concert. 

(2)  The  participating  agencies  are 
invited  to  advance  suggestions  to  SBA 
concerning  existing  information  systems 
that  may  be  tailored  to  serve  specific 
SBIR  publication  needs. 

b.  SBA  identifies  in  its  SBIR 
pubhcations  points  of  contact  for 
obtaining  SBIR-related  information.  All 
participating  agencies  will  establish  and 
maintain  contact  points  to  process 
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inquiries  related  to  specific  agency  SBIR 
activities. 

c.  In  December  of  1986.  the  SBA 
Office  of  Innovation,  Reaearch  and 
Technology  initiated  a  system  of  sharing 
SBIR  Program  and  poUcy  ir  formation 
known  as  SBIR  Program  Information 
Notices  (SPIN).  This  system  is  not 
intended  to  replace  the  SBIR  Program 
Policv'  Directive  but  rather  to  convey 
signihcant  items  of  mutual  interest  as 
they  occur.  Amendments  to  the  policy 
directive  will  be  designated  as  such  and 
may  be  by  letter.  These  amendments 
will  be  incorporated  directly  into  the 
policy  directive  at  a  later  date. 

19.  Socially  and  Economically 
Disadvantaged  Small  Business  Concerns 
and  Women-Owned  Small  Business 
Concerns 

To  foster  and  encourage  participation 
by  socially  and  economically 

disadvantaged  small  business  concerns 
in  scientific  and  technological 
innovation,  the  legislation  establishes  as 
a  purpose  to  improve  the  federal 
government's  dissemination  of 
information  concerning  the  Small 
Business  Innovation  Research  Program, 
particularly  with  regard  to  program 
participation  by  women-owned  small 
business  concerns  and  by  socially  and 
economically  disadvantaged  small 
business  concerns. 

a.  To  carry  out  this  purpose  of  the 
statute,  SBA  and  the  federal 
participating  agencies  will  make 
outreach  efforts  to  find  and  place 
innovative  women-owned  small 
business  concerns  and  socially  and 
economically  disadvantaged  small 
business  concerns  in  the  SBIR  I*rogram 
information  system. 

b.  The  SBA  will  develop,  participate 
in.  and,  v  hen  approp.'^ate  and  feasible, 
sponsor  Sijminars  for  i  uiovative 
women-owned  small  Vusiness  concerns 
and  socially  and  economically 
disadvan'aged  small  business  concerns 
to  inform  them  of  the  SBIR  Program. 

c.  The  SBA  will  inform  women- 
owned  small  business  concerns  and 
socially  and  economically 
disadvantaged  small  business  concerns 
of  federal  and  commercial  assistance 
and  services  available  for  SBIR  Program 
participants. 

d.  While  these  small  business 
concerns  will  be  requ.red  to  compete  for 
SBIR  awards  on  the  same  basis  as  all 
other  small  business  concerns. 
participating  agenciet>  are  encouraged  to 
work  independently  and  cooperatively 
with  SBA  to  develop  methods  to 
encourage  qualified  women-owned 
small  business  concerns  and  socially 
and  economically  disadvantaged  small 


business  concerns  to  participate  in  their 
SBIR  Programs. 

20.  Exemption  for  National  Security  or 
Intelligence  Functions 

a.  The  SBIR  legislation  provides  for 
exemptions  related  to  the  simplified, 
standardized  funding  process  "  *  *  *  if 
national  security  or  intelligence 
functions  clearlv  would  be 
jeopardized."  This  "exemption"  should 
not  be  interpreted  as  a  blanket 
exemption  or  prohibition  of  SBIR 
participation  concerning  acquisition  of 
effort  related  to  these  subjects  and 
functions  except  as  specifically  defined 
under  section  9(e)(2)  of  the  Small 
Business  Act  of  the  SBIR  public  law. 
Agency  technology  managers  in 
directing  R/R&D  projects  under  the  SBIR 
Program,  where  the  project  subject 
matter  may  be  particularly  sensitive  to 
national  security  must  make  a 
determination  on  which,  if  any,  of  the 
standardized  proceedings  clearly  place 
national  security  and  intelligence 
functions  in  jeopardy,  then  proceed 
with  an  acceptable  modified  process  to 
complete  the  SBIR  action. 

b.  It  is  anticipated  that  SBA's  SBIR 
Program  monitoring  activities,  except 
where  prohibited  by  security 
considerations,  shall  include  a  review  of 
nonconforming  SBIR  actions  justified 
under  this  public  law  provision. 

Appendix 

Instructions  for  SBIF  Pmgram 
Solicitation  Preparation 

Section  9(j)  of  the  Small  Business  Act 
(15  U.S.C.  638(j))  as  amended  by  Pub.  L. 
102-564  requires  "•  *  *8implified, 
standardized  and  timely  SBIR 
sohcitations"  (section  9(j)(l)).  Further, 
the  Act  requires  the  SBIR  Programs  of 
participating  agencies  to  utilize  a 
"imiform  process"  (section  9le)(4))  and 
that  the  regulatory  burden  of 
participating  in  the  SBIR  Programs  be 
minimized.  Therefore,  the  following 
instructions  purposely  depart  from 
normal  government  solicitation  formats 
and  requirements.  SBIR  solicitations 
will  be  prepared  and  issued  as  program 
solicitations  in  accordance  with  the 
following  instructions. 

Limitation  in  Size  of  Solicitation 

In  the  interest  to  meeting  the 
legislative  requirement  for  simplified 
and  standardized  solicitations,  the 
entire  SBIR  solicitation  with  the 
exception  of  Section  Vm  "Research 
Topics."  described  below,  shall  be 
Umited  to  23  pages.  There  is  no  page 
hmit  on  Section  Vm,  "Research 
Topics." 


Format 

SBIR  Program  solicitations  will  be 
prepared  in  a  simplified,  standardized, 
easily  read,  easy  to  imderstand  format 
including  a  cover  sheet,  a  table  of 
contents  and  the  following  sections  in 
the  order  listed  (content  of  each  section 
is  discussed  below): 

I.  Program  Description 

II.  Definitions 

III.  Proposal  PreparatioD  Instructions  and 
Requirements 

rv.  Method  of  Selection  and  Evaluation 
Criteria 

V.  Considerations 

VI.  Submission  of  Proposals 

VII.  Scientific  and  Technical  Informatian 
Sources 

VIII.  Research  Topics 

IX.  Submission  Forms  and  Certifications 

Cover  Sheet 

The  cover  sheet  or  title  page  of  an 
SBIR  Program  Solicitation  shall  clearly 
identify  the  solicitation  as  a  Small 
Business  Innovation  Research  (SBIR) 
Program  Solicitation,  identify  the 
agency  releasing  the  solicitation,  specify 
date  (or  dates)  on  which  proposals  are 
due  under  the  solicitation,  and  state  the 
solicitation  number. 

Instructions  for  Preparation  of  SBIR 
Program  Solicitation — Sections  I 
Through  DC 

I.  Program  Description 

A.  Summarize  in  narrative  form  the 
invitation  to  submit  proposals  and  the 
objectives  of  the  SBIR  Program. 

B.  Describe  in  narrative  form  the 
agency's  SBIR  Program  including  a 
description  of  the  three  phases.  Note  in 
your  description  that  the  solicitation  is 
for  Phase  I  proposals  only. 

C.  Describe  program  eligibility,  as 
follows: 

Eligibility.  Each  concern  submitting  a 
proposal  must  qualify  as  a  small 
business  concern  for  research  or  R&D 
purposes  at  the  time  of  award.  In 
addition,  the  primary  employment  of 
the  principal  investigator  must  be  with 
the  small  business  concern  at  the  time 
of  award  and  during  the  conduct  of  the 
proposed  research.  Also,  for  both  Phase 
I  and  Phase  n,  the  research  or  R&D  work 
must  be  performed  in  the  United  States. 

D.  List  name,  address  and  telephone 
number  of  agency  contacts  for  general 
information  on  the  SBIR  Program 
soUdtation. 

II.  Definitions 

Whenever  terms  are  used  that  are 
unique  to  either  the  SBIR  Program,  a 
specific  SBIR  solicitation  or  a  portion  of 
a  solicitation,  they  will  be  defined  in  a 
separate  section  entitled  "Definitions." 
As  a  minimiun,  the  definitions  of  "small 
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business  concern."  "socially  and 
economically  disadvantaged  small 
business  concern."  "women-owned 
small  business  concern,"  and 
"subcontract"  as  stated  in  Paragraph  4 
of  this  policy  directive  shall  be 
included. 

in.  Pmposal  Preparation  Instructions 
and  Requirements  ' 

The  purpose  of  this  section  is  to 
inform  the  proposer  on  what  to  include 
in  his  or  her  proposal  and  to  set  forth 
limits  on  what  may  be  included.  It 
should  also  provide  guidance  to  assist 
proposers  in  improving  the  quality  and 
acceptance  of  proposals  particularly  to 
firms  that  may  not  have  previous 
government  experience. 

A.  Limitations  on  Length  of  Proposal. 
Include  at  least  the  following 
information: 

1.  SBIR  Phase  I  proposals  shall  not 
exceed  a  total  of  25  pages,  including 
cover  page,  budget,  and  all  enclosures  or 
attachments.  Pages  should  be  of 
standard  size  (8V4''X  11";  21.6  cm  X 
27.9  cm)  and  should  conform  to  the 
standard  formatting  instructions;  in 
particular,  2.5  cm  margins  and  type  no 
smaller  than  10  point  font  size. 

2.  A  notice  that  no  additional 
attachments,  appendices  or  references 
beyond  the  25-page  limitation  shall  be 
considered  in  proposal  evaluation  and 
that  proposals  in  excess  of  the  25-page 
limitation  shall  not  be  considered  for 
review  or  award. 

B.  Proposal  Cover  Sheet.  Every 
proposer  will  be  required  to  include  at 
least  the  following  information  on  the 
Hrst  page  of  proposals.  Items  8  and  9  are 
for  statistical  purposes  only. 

1.  Agency  and  solicitation  number. 

2.  Topic  Number. 

3.  Suolopic  Number. 

4.  Topic  Area. 

5.  Project  Title. 

6.  Name  and  Complete  Address  of 
Firm. 

7.  Small  Business  Certification  as 
follows: 

"The  above  concern  certifies  it  is  a  small 
business  concern  and  meets  the  definition  as 
stated  in  this  solicitation." 

8.  Socially  and  Economically 
Disadvantaged  Small  Business  Concern 
Certification  as  follows: 

"The  above  concern  certifies  that  it 

does does  not  qualify  as  a  socially 

and  economically  disadvantaged  small 
business  concern  and  meets  the  definition  as 
stated  in  this  solicitation." 

9.  Women-owned  Small  Business 
Concern  Certification  as  follows: 

"The  above  concern  certifies  that  it 
does does  not  qualify  as 


a  women-owned  business  concern  and 


meets  the  definition  as  stated  in  this 
solicitetion." 

10.  A  disclosure  permission  statement 
such  as  follows  may  be  included  at  the 
discretion  of  the  ftinding  agmcy: 

"Will  you  permit  the  government  to 
disclose  the  title  and  technical  abstract  page 
of  your  proposed  proiect,  plus  the  name, 
address,  and  telephone  numiwr  of  the 
corporate  official  of  your  concam,  if  your 
proposal  does  not  result  in  an  award,  to 
concerns  tiiat  may  be  interested  in  coatacting 
you  for  further  infonnation?"  Yes ^No 

11.  Signature  of  a  company  official  of 
the  proposing  small  business  concern 
and  that  individual's  typed  name,  title, 
address,  telephone  nimiber,  and  date  of 
signature. 

12.  Signature  of  Principal  Investigator 
or  Project  Manager  within  the  proposing 
small  business  concern  and  that 
individual's  typed  name,  title,  address, 
telephone  number,  and  date  of 
signature. 

13.  Legend  for  proprietary 
information  as  described  in  the 
"Considerations"  section  of  this 
program  sohdtation  if  appropriate. 

C.  Abstract  or  Summary.  Proposers 
will  be  required  to  include  a  one-page 
project  summary  of  the  proposed 
research  or  R&D  including  at  least  the 
following: 

1.  Name  and  address  of  small 
business  concern. 

2.  Name  and  title  of  principal 
investigator  or  project  manager. 

3.  Agency  name,  solicitation  number, 
solicitation  topic  and  subtopic. 

4.  Title  of  project. 

5.  Technical  abstract,  limited  to  two 
hundred  words. 

6.  Summary  of  the  anticipated  resuhs 
and  implications  of  the  approach  (both 
Phases  I  and  11]  and  the  potential 
commercial  appUcations  of  the  research. 

D.  Technical  Content.  SBIR  Program 
solicitations  shall  require  as  a  minimum 
the  following  to  be  included  in 
proposals  submitted  thereunder: 

1.  Identification  and  Significance  of 
the  Problem  or  Opportunity.  A  clear 
statement  of  the  specific  technical 
problem  or  opportunity  addressed. 

2.  Phase  I  Technical  Objectives.  State 
the  sp^fic  objectives  of  the  Phase  I 
research  and  development  effort, 
including  the  technical  questions  it  will 
try  to  answer  to  determine  the  feasibility 
of  the  proposed  approoch. 

3.  Phase  I  Work  Plan.  A  detailed 
description  of  the  Phase  I  R/R&D  plan. 
The  plan  should  indicate  what  will  be 
done,  where  it  will  be  done  and  how  the 
R/RAD  will  be  carried  out.  Phase  I  R/ 
R&O  should  address  the  objectives  and 
the  questions  cited  in  D.2.  above.  The 
methods  planned  to  achieve  each 


objective  or  task  should  be  discussed  in 
detail. 

4.  Related  Research  orM'D.  Describe 
significant  research  or  RAD  that  is 
directly  related  to  the  proposal 
including  any  conducted  by  the  project 
manager/principal  investigator  or  by  the 
proposing  small  business  concern. 
Describe  how  it  relates  to  the  proposed 
effort,  and  any  planned  coordination 
with  outside  sources.  The  proposer 
must  persuade  reviewers  of  his  or  her 
awareness  of  key  recent  research  or  RJrD 
conducted  by  others  in  the  specific 
topic  area. 

5.  Key  Personnel  and  Bibliography  of 
Directly  Related  Woric.  Identify  key 
personnel  involved  in  Phase  I  including 
their  directly  related  education, 
experience,  and  bibliographic 
information.  Where  vitae  are  extensive, 
summaries  that  focus  on  the  most 
relevant  experience  or  publications  are 
desired  and  may  be  necessary  to  meet 
proposal  size  limitation. 

6.  Relationship  with  Future  Research 
or  Research  and  Development. 

a.  State  the  anticipated  results  of  the 
proposed  approach  if  the  project  is 
successful  (Phase  I  and  II). 

b.  Discuss  the  significance  of  the 
Phase  I  effort  in  providing  a  foundation 
for  the  Phase  U  R/RAD  effort. 

7.  Facihties.  A  detailed  description, 
availability  and  location  of 
instrumentation  and  physical  facilities 
proposed  for  Phase  I  should  be 
provided. 

8.  Consultants.  Involvement  of 
consultants  in  the  planning  and 
research  stages  of  the  project  is 
permitted. 

a.  If  such  involvement  is  intended,  it 
should  be  described  in  detail. 

9.  Potential  Post  Applications.  Briefly 
describe: 

a.  Whether  and  by  what  means  the 
proposed  project  appears  to  have 
potential  commercial  application. 

b.  Whether  and  by  wnat  means  the 
proposed  project  appears  to  have 
potential  use  by  the  federal  government. 

10.  Similar  Proposals  or  Awards.  A 
firm  may  elect  to  submit  proposals  for 
essentially  equivalent  work  under  other 
federal  program  solicitations,  or  may 
have  received  other  federal  awards  for 
essentially  equivalent  work.  In  these 
cases,  a  statement  must  be  included  in 
each  such  proposal  indicating: 

a.  The  name  and  address  of  the 
agencies  to  which  proposals  were 
submitted  or  &t)m  which  awards  were 
received. 

b.  Date  of  proposal  submission  or  date 
of  award. 

c.  Title,  number,  and  date  of 
solicitations  under  which  proposals 
were  submitted  or  awards  received. 
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d.  The  specific  applicable  research 
topics  for  each  proposal  submitted  or 
award  received. 

e.  Titles  of  research  projects. 

f.  Name  and  title  of  project  manager 
or  principal  investigator  for  each 
proposal  submitted  or  award  received. 

1 1 .  Prior  SBIB  Phase  77  Awards.  If  the 
small  business  concern  has  received 
more  than  15  Phase  II  awards  in  the 
prior  5  fiscal  years,  submit  name  of 
awarding  agency,  date  of  award,  funding 
agreement  number,  amount,  topic  or 
subtopic  title,  follow-on  agreement 
amount,  source  and  date  of  commitment 
and  current  commercialization  status  for 
each  Phase  D.  (This  required  proposal 
information  shall  not  be  counted  toward 
proposal  pages  count  limitation.) 

E.  Cost  Breakdown/Proposed  Budget. 
The  solicitation  will  require  the 
submission  of  simplified  cost  or  budget 
data. 

TV.  Method  of  Selection  and  Evaluation 
Criteria 

A.  Standard  Statement.  Essentially 
the  following  statement  shall  be 
included  in  all  SBIR  Program 
solicitations: 

All  Phase  I  and  11  proposals  will  be 
evaluated  and  judged  on  a  competitive 
basis.  Proposals  will  be  initially 
screened  to  determine  responsiveness. 
Proposals  passing  this  initial  screening 
will  be  technically  evaluated  by 
engineers  or  scientists  to  determine  the 
most  promising  technical  and  scientific 
approaches.  Each  proposal  will  be 
judged  on  its  own  merit.  The  agency  is 
under  no  obligation  to  fund  any 
proposal  or  any  specific  number  of 
proposals  in  a  given  topic.  It  also  may 
elect  to  fund  several  or  non  of  the 
proposed  approaches  to  the  same  topic 
or  subtopic. 

B.  Evaluation  Criteria. 

1.  The  agency  in  its  evaluation 
process  shall  develop  a  standardized 
method  that  will  consider  as  a 
minimum  the  following  factors: 

a.  The  technical  approach  and  the 
anticipated  agency  and  commercial 
benefits  that  may  be  derived  from  the 
research. 

b.  The  adequacy  of  the  proposed  effort 
and  its  relationship  to  the  fulfillment  of 
requirements  of  the  research  topic  or 
subtopics. 

c.  The  soundness  and  technical  merit 
of  the  proposed  approach  and  its 
incremental  progress  toward  topic  or 
subtopic  solution. 

d.  Qualifications  of  the  proposed 
prind  pal/key  investigators  supporting 
staff  and  consultants. 

e.  In  Phase  n,  evaluations  of  proposals 
require,  among  other  things, 


consideration  of  a  proposal's 
commercial  potential  as  evidenced  by: 

(1)  The  anml  business  concern's 
record  of  commerdalizing  SBIR  or  other 
research, 

(2)  The  existence  of  second  phase 
funding  commitments  from  private 
sector  at  non-SBIR  funding  sources. 

(3)  The  existence  of  third  phase 
follow-on  commitments  for  the  subject 
of  the  research,  and 

(4)  The  presence  of  other  indicators  of 
commercial  potential  of  the  idea. 

Phase  n  proposals  may  only  be 
submitted  oy  Phase  I  award  wiimers 
within  the  same  agency. 

2.  The  factors  in  subparagraph  B.l. 
and  other  appropriate  evaluation 
criteria,  if  any,  shall  be  specified  in  the 
"Method  of  Selection"  section  of  SBIR 
Program  solicitations. 

C.  Peer  7?evjew.  If  it  is  contemplated 
that  as  a  pari  of  SBIR  proposal 
evaluation  external  peer  review  will  be 
used,  the  program  solicitation  must  so 
indicate. 

D.  Release  of  Proposal  Review 
Information.  After  final  award  decisions 
have  been  announced,  the  technical 
evaluations  of  the  proposer's  proposal 
may  be  provided  to  the  proposer.  The 
identity  of  the  reviewer  shall  not  be 
disclosed. 

V.  Considerations 

This  section  shall  include,  as  a 
minimum,  the  following  information: 

A.  Awards.  Indicate  the  estimated 
number  and  type  of  awards  anticipated 
under  the  particular  SBIR  Program 
solicitation  in  question  including: 

1.  Approximate  number  of  Phase  I 
awards  expected  to  be  made. 

2.  Type  of  funding  agreement,  i.e., 
contract,  grant  or  cooperative 
agreement. 

3.  Whether  fee  or  profit  will  be 
allowed. 

4.  Cost  basis  of  funding  agreement, 
e.g.,  grant,  firm-fixed-price,  cost 
reimbursement,  or  cost-plus-fixed  fee. 

5.  Information  on  the  approximate 
average  dollar  value  of  awards  for  Phase 
I  and  Phase  11. 

B.  Reports.  Describe  the  frequency 
and  nature  of  reports  that  will  be 
required  under  Phase  I  funding 
agreements.  Interim  reports  should  be 
brief  letter  reports. 

C.  Payment  Schedule.  Specify  the 
method  and  frequency  of  progress  and 
final  payment  under  Phase  I  and  II 
agreements. 

D.  Innovations.  Inventions  and 
Patents. 

1.  Limited  Rights  Information  and 
Data. 

a.  Propietary  Information.  Essentially 
the  following  statement  shall  be 
included  in  all  SBIR  solicitations: 


Information  contained  in 
unsuccessful  proposals  will  remain  the 
property  of  the  proposer.  The 
government  may,  however,  retain  copies 
of  all  proposals.  Public  release  of 
information  in  any  proposal  submitted 
will  be  subject  to  existing  statutory  and 
regulatory  requirements. 

If  proprietary  information  is  provided 
by  a  proposer  in  a  proposal  which 
constitutes  a  trade  secret,  proprietary 
commercial  or  financial  information, 
confidential  personal  information  or 
data  affecting  the  national  security,  it 
will  be  treated  in  confidence,  to  the 
extent  permitted  by  law,  provided  this 
information  is  clearly  marked  by  the 
proposer  with  the  term  "confidential 
proprietary  information"  and  provided 
the  follovying  legend  appears  on  the  tiUe 
page  of  the  proposal. 

"For  any  purpose  other  than  to  evaluate 
the  proposal,  this  data  shall  not  l>e  disclosed 
outside  the  government  and  shall  not  be 
duplicated,  used,  or  disclosed  in  whole  or  in 
part,  provided  that  if  a  funding  agreement  is 
awarded  to  this  proposer  as  a  result  of  or  in 
connection  with  the  submission  of  this  data, 
the  govemment  shall  have  the  right  to 
duplicate,  use,  or  disclose  the  data  to  the 
extent  provided  in  the  funding  agreement. 
This  restriction  does  not  limit  the 
government's  right  to  use  information 
contained  in  the  data  if  it  is  obtained  Cram 
another  source  without  restriction.  The  data 
subject  to  this  restriction  are  contained  on 
pages of  this  proposal." 

Any  other  legend  may  be 
unacceptable  to  the  govemment  and 
may  constitute  grounds  for  removing  the 
proposal  from  further  consideration  and 
without  assuming  any  liability  for 
inadvertent  disclosure.  The  govemment 
will  limit  dissemination  of  such 
information  to  Mdthin  official  channels. 

b.  Alternative  To  Minimize 
Proprietary  Information.  Agencies  may 
elect  to  instruct  proposers  to: 

(1)  Limit  proprietary  information  to 
only  that  absolutely  essential  to  their 
proposal. 

(2)  Provide  proprietary  information  on 
a  separate  page  with  a  numbering 
system  to  key  it  to  the  appropriate  place 
in  the  prop<»al. 

c.  Ri^ts  in  Data  Developed  Under 
SBIR  Funding  Agreements.  To  notify  the 
small  business  concern  of  the  policy 
stated  in  Para.  15. f.  of  this  policy 
directive,  essentially  the  follovtring 
statement  will  be  included  in  all  SBIR 
Program  solicitations: 

"These  SBIR  date  are  furnished  with  SBIR 

rights  under  Contract  No. (and 

subcontract if  appropriate).  For  a 

period  of  4  years  after  acceptance  of  all  Items 
to  be  delivered  under  this  contract,  the 
govemment  agrees  to  use  these  data  for 
govemment  purposes  only,  and  they  shall 
not  be  disclosed  outside  the  govemment 


(including  diacloaiire  for  pracumnant 
purposes)  during  such  period  without 
permission  of  the  contractor,  except  that, 
subject  to  the  foregoing  use  and  disclosure 
prohibitions,  such  data  may  be  disclosed  for 
use  by  support  contractors.  After  the 
aforesaid  4-year  period  the  government  has  a 
royalty-fee  license  to  use,  and  to  authorize 
others  to  use  on  its  behalf,  these  data  for 
government  purposes,  but  is  relieved  of  all 
disclocure  prohibitions  and  assumes  no 
liability  for  unauthorized  use  of  these  data  by 
third  parties.  This  Notice  shall  be  affixed  to 
any  reproductions  of  these  data,  in  whole  or 
in  part." 

d.  Ck>pyrights.  Include  an  appropriate 
statement  concerning  copyrights  and 
publications;  for  exampie: 

"With  prior  written  permission  of  the 
contracting  officer,  the  awarded  normally 
may  copyright  and  publish  (consistent  with 
apfirQpriate  national  security  considerations, 
if  any)  material  developed  with  (agency 
name)  suppmrt.  (Agency  name)  receive  a 
royalty-faee  license  for  the  faderal 
government  and  requires  that  each 
publication  contain  an  appropriate 
acknowledgement  and  disclaimer  statement." 

e.  Patents.  Include  an  appropriate 
stateinent  concerning  patents;  for 
exan^ple: 

"Small  business  concerns  normally  may 
retain  the  principal  worldwide  patent  rights 
to  any  invention  develojwd  with  government 
support.  The  government  receives  a  royalty- 
free  license  for  federal  government  use, 
reserves  the  right  to  require  the  patent  holder 
to  license  others  in  certain  circiunstances, 
and  requires  that  anyone  exclusively  licensed 
to  sell  the  invention  in  the  United  States 
must  normally  manufacture  it  domestically 
To  the  extent  authorized  by  35  U.S.C,  205, 
the  government  will  not  make  public  any 
information  disclosing  a  government- 
supported  Invention  for  a  four  year  period  to 
allow  the  awarded  a  reasonable  time  to 
pursue  a  patent." 

E.  Cost-Sharing.  Unless  in  coi^flict 
with  another  statute,  include  a 
statement  essentially  as  follows: 

"Cost-sharing  is  permitted  for  proposals 
under  this  program  solicitation;  however, 
cost-sharing  is  not  required.  Cost-sharing  will 
not  be  an  evaluation  ^ctor  in  consideration 
of  your  Phase  I  proposal." 

Where  cost-sharing  is  required  by 
statute,  include  an  appropriate 
statmnent. 

F.  Profit  or  Fee.  Include  a  statement 
on  the  pajrment  of  profit  or  fee  on 
awards  made  under  the  SBIR  Program 
solicitation. 

G.  Joint  Ventures  or  Limited 
Partnerships.  Include  essratially  the 
following  language: 

"Joint  venturvs  and  limited  partnerships 
are  eligible  provided  the  entity  created 
qualifies  as  a  smalt  business  as  defined  in 
this  program  solicitation." 


H.  Research  and  Analytical  Work. 
Include  essentially  the  fallowing 
statement: 

1.  "For  Phase  I  a  minimum  of  two-thirds 
of  the  research  and/ or  analytical  effort  must 
be  peifonnad  by  the  proposing  small 
businew  concern  unless  otherwise  approved 
in  writing  by  the  funding  agreement  ofTicer. 

2.  For  Phase  D  a  minimum  of  one-half  of 
the  research  and'or  analytical  effort  must  be 
performed  by  the  proposing  small  business 
concern  unless  otherwise  appiroved  in 
writing  by  the  fonding  agreement  officer." 

I.  Contractor  Commitments.  To  meet 
the  legislative  requirement  that  SBIR 
soUdtations  be  simplified,  standardized 
and  imiform,  clauses  expected  to  be  in 
or  required  to  be  included  in  SBIR 
funding  agreements  shall  not  be 
included  in  full  or  by  reference  in  SBIR 
Program  solicitations.  Rather,  proposers 
shall  be  advised  that  they  will  be 
required  to  make  certain  legal 
commitments  at  the  time  of  execution  of 
funding  agreements  resulting  from  SBIR 
Program  solicitations.  Essentially,  the 
following  statement  shall  be  included  in 
the  "Consideration"  section  of  SBIR 
Program  solicitations: 

"Upon  award  of  a  funding  agreement,  the 
awardee  will  be  required  to  make  certain 
legal  commitments  through  acceptance  of 
numerous  clauses  in  Phase  I  funding 
agreements.  The  outline  that  follows  is 
illustrative  of  the  types  of  clauses  to  which 
the  contractor  would  be  committed.  This  list 
should  not  be  understood  to  represent  a 
complete  list  of  clauses  to  be  included  in 
Phase  I  fiinding  agreement,  or  to  be  specific 
wording  of  such  clauses.  Copies  of  complete 
terms  and  conditions  are  available  upon 
request." 

J.  Summary  Statements.  The 
following  are  illustrative  of  the  type  of 
summary  statements  to  be  included 
immediately  following  the  statement  in 
the  subparagraph  I.  These  statements  are 
examples  only  and  may  vary  depending 
upon  type  of  funding  agreement. 

1.  Standards  of  Work.  Work 
performed  under  the  funding  agreement 
must  conform  to  high  professional 
standards. 

2.  Inspection.  Work  performed  under 
the  funding  agreement  is  subject  to 
government  inspection  and  evaluation 
at  all  times. 

3.  Examination  of  Records.  The 
Comptroller  General  (or  a  duly 
authorized  representative)  shall  have 
the  right  to  examine  any  directly 
pertinent  records  of  the  awardee 
involving  transactions  related  to  this 
fimding  agreement. 

4.  Default.  The  government  may 
terminate  the  funding  agreement  if  the 
contractor  fails  to  perform  the  work 
contracted. 

5.  Termination  for  Convenience.  The 
funding  agreement  may  be  terminated  at 


any  time  by  the  government  if  it  deems 
termination  to  be  in  its  best  interest,  in 
which  case  the  awardee  will  be 
compensated  for  work  performed  and 
for  reasonable  termination  costs. 

6.  Disputes.  Any  dispute  concerning 
the  fimdiQg  agreement  which  cannot  be 
resolved  by  agreement  shall  be  decided 
by  the  contracting  officer  with  right  of 
appeal. 

7.  Contract  Work  Hours.  The  awardee 
may  not  require  an  employee  to  work 
more  than  eight  hours  a  day  or  forty 
hours  a  week  unless  the  employee  is 
compensated  accordingly  (e.g.,  overtime 
pay). 

8.  Equal  Opportunity.  The  awardee 
will  not  discriminate  against  any 
employee  or  appUcant  for  employment 
because  of  race,  color,  religion,  sex,  or 
national  origin. 

9.  Affirmative  Action  for  Veterans. 
The  awardee  will  not  discriminate 
against  any  employee  or  appHcation  for 
employment  because  he  or  she  is  a 
disabled  veteran  or  veteran  of  the 
Vietnam  era. 

10.  Affirmative  Action  for 
Handicapped.  The  awardee  will  not 
discriminate  against  any  employee  or 
applicant  for  employment  because  he  or 
she  is  physically  or  mentally 
handicapped. 

11.  Officials  Not  To  Benefit.  No 
government  official  shall  benefit 
personally  from  the  SBIR  funding 
agreement. 

12.  Covenant  Against  Contingent 
Fees.  No  person  or  agency  has  been 
employed  to  solicit  or  secure  the 
funding  agreement  upon  an 
understanding  for  compensation  except 
bonafide  employees  or  commercial 
agencies  maintained  by  the  awardee  for 
the  purpose  of  securing  business. 

13.  Gratuities.  The  funding  agreement 
may  be  terminated  by  the  government  if 
any  gratuities  have  been  offiered  to  any 
representative  of  the  government  to 
secure  the  contract. 

14.  Patent  Infringement.  The  awardee 
shall  report  each  notice  or  claim  of 
patent  infiingement  based  on  the 
performance  of  the  funding  agreement. 

15.  i4inericon  Made  Equipment  and 
Products.  When  purchasing  equipment 
or  a  product  imder  the  SBIR  funding 
agreement,  purchase  only  American- 
made  items  whenever  possible. 

K.  Additional  Information. 
Information  pertinent  to  an 
understanding  of  the  administration 
requirements  of  SBIR  proposals  and 
funding  agreements  not  included 
elsewhere  shall  be  included  in  this 
section.  As  a  minimimfi.  statements 
essentially  as  follows  shall  be  included 
under  "Additional  Information"  in  SBIR 
Program  solicitations: 
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1.  This  program  solicitation  is 
intended  for  informational  purposes  and 
reflects  oirrent  planning.  If  there  is  any 
inconsistency  between  the  information 
contained  herein  and  the  terms  of  any 
resulting  SBIR  funding  agreement,  the 
terms  of  the  funding  agreement  are 
controlling. 

2.  Before  award  of  an  SBIR  funding 
agreement,  the  government  may  request 
the  proposer  to  submit  certain 
organizational,  management,  personnel, 
and  financial  information  to  assure 
responsibility  of  the  proposer. 

3.  The  government  is  not  responsible 
for  any  monies  expended  by  the 
proposer  before  award  of  any  funding 
agreement. 

4.  This  program  soUdtation  is  not  an 
offer  by  the  government  and  does  not 
obligate  the  government  to  make  any 
specific  number  of  awards.  Also,  awards 
under  the  SBIR  Program  are  contingent 
upon  the  availability  of  funds. 

5.  The  SBIR  Program  is  not  a 
substitute  for  existing  unsolicited 
proposal  mechanisms.  Unsolicited 
proposals  shall  not  be  accepted  under 
the  SBIR  Program  in  either  Phase  I  or 
Phase  n. 

6.  If  an  award  is  made  pursuant  to  a 
proposal  submitted  under  this  SBIR 
Program  solicitation,  the  contractor  or 
grantee  or  party  to  a  cooperative 
agreement  will  be  required  to  certify 
that  he  or  she  has  not  previously  been, 
nor  is  currently  being,  paid  for 
essentially  equivalent  work  by  any 
agency  of  the  federal  government. 

VI.  Submission  of  Proposals 

A.  This  section  shall  clearly  specify 
the  closing  date  on  which  all  proposals 
are  due  to  be  received. 

B.  This  section  shall  specify  the 
number  of  copies  of  the  proposal  that 
are  to  be  submitted. 

C.  This  section  shall  clearly  set  forth 
the  complete  mailing  and/or  delivery 
address(es)  where  proposals  are  to  be 
submitted. 

D.  This  section  may  include  other 
instructions  such  as  the  following: 

1.  Bindings.  Please  do  not  use  special 
bindings  or  covers.  Staple  the  pages  in 
the  upper  left  comer  of  the  cover  sheet 
of  each  proposal. 

2.  Packaging.  All  copies  of  a  proposal 
should  be  sent  in  the  same  package. 

Vn.  Scientific  and  Technical 
Information  Sources 

Wherever  descriptions  of  research 
topics  or  subtopics  include  reference  to 
publications,  information  on  where 
such  publications  will  normalfy  be 
available  shall  be  included  in  a  separate 
section  of  the  solicitation  entitled 


"Scientific  and  Technical  Information 
Sources." 

vn.  Research  Topics 

Describe  the  research  or  R&D  topics 
and  subtopics  for  which  proposals  are 
being  solicited  sufficiently  to  inform  the 
proposer  of  technical  details  of  what  is 
desired  while  leaving  sufficient 
flexibility  in  order  to  obtain  the  greatest 
degree  of  creativity  and  innovation 
consistent  with  the  overall  objectives  of 
the  SBIR  Programs. 

DC.  Submission  Forms  and  Certifications 

Up  to  three  copies  each  of  proposal 
preparation  forms  necessary  to  the 
contracting  and  granting  process  may  be 
required.  This  section  may  include 
Proposal  Simimary,  Proposal  Cover, 
Budget,  Checklist,  and  other  forms  the 
sole  purpose  of  which  is  to  meet  the 
mandate  of  law  or  regulation  and 
simplify  the  submission  of  proposals. 

Tnis  section  may  also  include 
certifying  forms  required  by  legislation, 
regulation  or  standard  operating 
procedures,  to  be  submitted  by  the 
proposer  to  the  contracting  or  granting 
agency.  This  would  include  certifying 
forms  such  as  those  for  the  protection  of 
human  and  animal  subjects. 

|FR  Doc  93-1761  Filed  1-25-93;  8:45  ami 
BHJJNaCOOE  MOS-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  ProcMdings;  AgrMments 
FItod  During  th«  Week  Ended  January 
15,1993 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Docket  Number:  48600 
Date  filed:  January  13. 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  Telex  Comp  Mail  Vote  610 

Charge  for  PTA  Services — ^Minimum 

Charge  for  Iceland 
Proposed  Effective  Date:  April  1, 1993 

Docket  Number:  48601 
Date  filed:  January  13, 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  Telex  Comp  Mail  Vote  611 

Passenger  Fares  from  Cuba 
Proposed  Effective  Date:  February  1, 

1993 

Docket  Number:  48604 

Date  filed:  January  15, 1993 

Parties:  Members  of  the  International 
Air  Transport  Association 

Subject:  TC2  Mail  Vote  612  Iceland- 
Jordan  fares 


Proposed  Effective  Date:  February  1, 

1993 
Phyllis  T.Kaylor. 

Chief,  Documentary  Services  Division. 
IFR  Doc.  93-1771  Filed  1-25-93;  8:45  am] 
■tUMQ  cooe  4»tO-a3-M 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Allegheny  County.  Pennayivania 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Nodce  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  transportation 
project  affecting  parts  of  Allegheny 
Coimty,  Pennsylvania. 
FOR  FURTHER  INFORMATKW  CONTACT: 
John  A.  Gemer,  District  Engineer, 
Federal  Highway  Administration,  228 
Walnut  Street,  P.O.  Box  1086, 
Harrisburg,  Pennsylvania  17108-1086, 
Telephone:  (717)  782-3411.  Henry 
Nutbrown.  P.E.,  District  Engineer, 
Pennsylvania  Department  of 
Transportation,  Four  Parkway  Center, 
875  Greontree  Road,  Pittsburgh, 
Pennsylvania  15220,  Telephone:  (412) 
937-4500,  James  B.  Wilson,  P.E.,  Chief 
Engineer,  Pennsylvania  Turnpike 
Commission,  P.O.  Box  8531,  Harrisburg, 
Pennsylvania  17105.  Telephone  (717) 
939-9551. 

SUPPI.EMENTARY  INFORMATION:  A 
previous  Notice  of  Intent  for  this  project 
identified  southern  terminus  for  this 
section  as  Interstate  70  and  the  northern 
terminus  as  Interstate  376  in  Pittsburgh 
(April  1989).  The  studies  to  date  for  this 
project  have  identified  different  needs 
for  four  sections  of  the  proposed  Mon- 
Fayette  transportation  project  from  1-68 
in  West  Virginia  to  Interstate  376  in 
Pittsburgh.  These  studies  include  the 
proposed  evaluation  of  a  Southern 
Beltway  (which  will  be  advertised  in  a 
pending  notice  of  intent)  which  will 
intersect  the  Mon-Fayette  corridor  in  the 
vicinity  of  Jefferson,  and  a  wider  range 
of  transportation  options.  As  a  result  of 
this  redefinition,  the  study  limits  have 
been  modified.  The  project  termini  for 
the  section  described  in  this  Notice  of 
Intent  are  PA  Route  51  to  Interstate  376 
in  Pittsburgh.  The  FHWA,  in 
cooperation  with  the  Peimsylvania 
Turnpike  Commission  (PTC)  and  the 
Pennsylvania  Department  of 
Transportation  (PennDOT),  will  prepare 
an  environmental  impact  statement 
(EIS)  for  transportation  improvement 
alternatives  between  the  above  noted 
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teraiini.  The  approximate  length  of  the 
study  area  is  10  miles. 

Alternatives  under  consideration 
include:  (1)  Taking  no  action;  (2) 
transportation  system  management 
including  high  occupancy  vehicle 
alternatives;  (3)  improvements  to 
existing  roadways;  (4)  mass  transit 
options  with  intermodal  transfer  points; 
(5)  new  highway  facility  options.  This 
highway  may  be  constructed  as  a  toll 
facility.  Incorporated  into  and  studied 
with  the  various  build  alterantives  will 
be  combination  of  alternatives  and 
design  variations. 

The  following  environmental  areas 
will  be  investigated  for  EIS  preparation; 
traffic;  air  quahty;  noise  and  vibration; 
surface  water  resources;  aquatic 
environments;  floodplains, 
groimdwater;  soils  and  geology; 
wetlands;  vegetation  and  wildUfis; 
endangered  species;  agricultural  lands 
assessment;  visual;  socioeconomics  and 
land  use;  construction  impacts;  energy; 
municipal,  industrial,  and  hazardous 
waste  facilities;  historic  structures  and 
archeological  sites;  section  4(f) 
evaluation;  and  wild  and  scenic  rivers. 

Public  meetings  will  be  held  in  the 
area.  Public  notices  of  the  time  and 
place  of  these  meetings  and  any 
required  public  hearings  will  be  given 
in  a  timely  fashion.  Public  involvement 
and  interagency  coordination  will  be 
maintained  throughout  the  development 
ofthems. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  the 
proposed  action  should  be  directed  to 
the  FHWA  at  the  address  provided 
above. 

(Catalogue  of  Federal  Domestic  Assistance 
Number  20.205,  Highway  Planning  and 
Ck)nstruction.  The  regulations  implementing 
Executive  Order  12372  regarding 
inteTgovemmental  consultation  on  Federal 
programs  and  activities  apply  to  this 
program) 

George  L.  Hannon, 

Assistant  Division  Administrator.  Harrisburg. 
Pennsylvania. 

(PR  Doc.  93-1702  Filed  1-25-93;  8:45  am] 

BtLUNQ  CODE  4«10-23-M 


Environmental  Impact  Statement: 
Allegheny  and  Washington  Counties, 
PA 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTXm:  Revised  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 


environmental  impact  statement  will  be 
prepared  for  a  proposed  transportation 
project  affecting  parts  of  Allegheny  and 
Washington  Counties,  Pennsylvania. 
FOR  RmTNER  MFORMATION  CONTACT: 
John  A.  Gemer,  District  Engineer, 
Federal  Highway  Administration,  228 
Wahiut  Street,  P.O.  Box  1086, 
Harrisburg,  Pennsylvania  17108-1086, 
Telephone:  (717)  782-3411.  Henry 
Nutbrown,  P.E.,  District  Engineer, 
Pennsylvania  Department  of 
Transportation,  Four  Parkway  Center, 
875  Greentree  Road,  Pittsburgh, 
Pennsylvania  1.S220,  Telephone:  (412) 
937-4500,  William  L  Beaumariage,  P.E., 
District  Engineer,  Pennsylvania 
Department  of  Transportation,  P.O.  Box 
459,  North  Gallatin  Avenue  Extension, 
Uniontown,  Pennsylvania  15401, 
Telephone:  (412)  439-7259,  James  B. 
Wilson.  P.E.,  Chief  Engineer, 
Pennsylvania  Turnpike  Commission, 
P.O.  Box  8531,  Harrisburg,  Pennsylvania 
17105,  Telephone  (717)  939-9551. 
SUPPLEMENTARY  INFORMATION:  A 
previous  Notices  of  Intent  for  this 
project  identified  southern  terminus  for 
this  section  as  Interstate  70  and  the 
northern  terminus  as  Interstate  376  in 
Pittsburgh  (April  1989).  The  studies  to 
date  for  this  project  have  identified 
different  needs  for  four  sections  of  the 
proposed  Mon-Fayette  transportation 
project  bom  1-68  in  West  Virginia  to 
Interstate  376  in  Pittsburgh.  These 
studies  include  the  proposed  evaluation 
of  a  Southern  Beltway  (which  will  be 
advertised  in  a  pending  notice  of  intent) 
which  will  intersect  the  Mon-Fayette 
corridor  in  the  vicinity  of  Jefferson,  and 
a  wider  range  of  transportation  options. 
As  a  result  of  this  redefinition,  the  study 
limits  have  been  modified.  The  project 
termini  for  the  section  described  in  this 
Notice  of  Intent  are  Interstate  70  to  PA 
Route  51  in  Washington  and  Allegheny 
Counties.  The  FHWA,  in  cooperation 
with  the  Pennsylvania  Turnpike 
Commission  (PTC)  and  the 
Pennsylvania  Department  of 
Transportation  (PennDOT),  vrill  prepare 
an  environmental  impact  statement 
(EIS)  for  transportation  improvement 
alternatives  between  the  above  noted 
termini.  The  approximate  length  of  the 
study  area  is  25  miles. 

Alternatives  imder  consideration 
include:  (1)  Taking  no  action;  (2) 
transportation  system  management;  (3) 
upgrading  the  existing  SR  837  and/or 
other  existing  routes;  (4)  constructing  a 
multi-lane,  controlled  access  highway 
on  a  new  location.  This  highway  may  be 
constructed  as  a  toll  facility. 
Incorporated  into  and  studied  with  the 
various  build  alternatives  will  be  design 
variations  of  grade  and  alignment. 


The  following  environmental  areas 
will  be  investigated  for  EIS  preparation; 
traffic;  air  quality;  noise  and  vibration; 
surface  water  resources;  aquatic 
environments;  floodplains, 
groundwater,  soils  and  geology; 
wetlands;  vegetation  and  wildlife; 
biodiversity;  terrestrial  ecosystems: 
endangered  species;  agricultural  lands 
assessment;  visual;  socioeconomic  and 
land  use;  construction  impacts;  energy; 
municipal,  industrial,  and  hazardous 
waste  facilities;  historic  structures  and 
archeological  sites;  section  4(f) 
evaluation;  and  wild  and  scenic  rivers. 

Public  meetings  will  be  held  in  the 
area.  Public  notices  of  the  time  and 
place  of  these  meetings  and  any 
required  pubUc  hearings  will  he  given 
in  a  timely  fashion.  PubUc  involvement 
and  interagency  coordination  will  be 
maintained  throughout  the  development 
of  the  EIS. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  the 
proposed  action  should  be  directed  to 
the  FHWA  at  the  address  provided 
above. 

(Catalogue  of  Federal  Domestic  Assistance 

Number  20.205,  Highway  Planning  and 

Construction.  The  regulations  implementing 

Executive  Order  12372  regarding 

intergovernmental  consultation  on  Federal 

programs  and  activities  apply  to  this 

program) 

George  L.  Hannon, 

Assistant  Division  Administrator.  Harrisburg. 

Pennsylvania. 

IFR  Doc.  93-1936  Filed  1-25-93;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

[D*l*gttion  Ordar  No.  67  (Rev.  21)] 

Delegation  of  Authority 

AGENCY:  Internal  Revenue  Service. 
ACTION:  Delegation  of  Authority. 

SUMMARY:  The  authority  to  sign  on 
behalf  of  the  Commissioner,  Internal 
Revenue  Service,  is  given  to  Michael  P. 
Dolan,  Acting  Commissioner,  Internal 
Revenue  Service. 
EFFECTIVE  DATE:  January  20, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  E.  Ebner,  Acting  Chief, 
Directives  Management  Section,  PRJ*:D, 
room  3139, 1111  Constitution  Avenue, 
NW.  Washington,  DC.  20224,  telephone 
(202)  622-6890  (not  a  toll-free  call). 


SltO 
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OnkrN(K67(K«fr.21) 

Effective  date:  Janiiary  20, 1993. 

Signing  the  Conmianaair's  Naiae  er  •■ 
His  Behalf 

Effective  12K)1  am..  January  20, 1993, 
all  outstanding  authorizations  to  sign 
the  name  of,  or  on  b^alf  of  Shirley  D. 
Peterson,  Commissioner  of  bitemal 
Revenue,  are  hereby  amended  to 
authorize  the  signing  of  the  name  of,  or 
on  b^alf  of,  Michael  P.  Dolan.  Acting 
Commissioner  of  htemal  Revenue. 

Delegation  Older  No.  67  (Rev.  20),  efiactive 
February  3, 1992,  U  superseded. 

Dated:  January  15. 1993. 
Shirley  a  PetanoB. 
Coaunissioner. 
|FR  Doc.  93-1748  Filed  l-25-«3;  *;45  am] 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Informstton  Cotactlon  Under  OMB 
Reviaw 

AGENCY:  Department  of  Vetwans  Affairs. 
ACnON:  Notice. 

The  Department  of  Veterans  A&irs 
has  submitted  OMB  for  expedited 


review  the  following  propoeel  far  the 
collectian  of  information  under  the 
provteione  of  the  Paperwoiic  Reduction 
Act  (44  U.S.C  chapter  35).  This 
dociunoit  lists  the  fcdlowing 
information:  (1)  The  title  of  the 
infonnatian  collectian,  and  the 
Department  form  number(s).  if 
applicable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  wiL  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  rei>orting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent:  (6)  the  frequency  of 
response;  (7)  an  estimated  number  of 
respondents;  and  (8)  a  copy  of  the 
proposed  form.  It  is  important  to  note 
that  the  proposed  form  has  not  yet  been 
approved  by  OMB. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  sapporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administratiim  (20A5),  Deportment  of 
Veterans  Affairs,  810  Vermont  Avenue 
NW..  WashingtOT,  DC  20420  (202)  23^- 
3021. 

Comments  aiui  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer.  Joseph  Lackey, 
NEOB,  room  3002,  Washington,  DC 


20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 

DATES:  Commmts  on  the  inftmnatiQO 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  30  day*  ctf  this 
notice. 

Dated:  January  15, 1993. 
By  direction  of  the  Secretary. 

Frank  E.  Lallay, 

Associate  Deputy  AMsistaM  Secntayfer 

Information  Resources  PoUcie*  and  Onni^t 

New  Collection 

1.  Study  of  VocatimMl  Fli^t  Training, 
VA  Form  22-0197 

2.  The  purpose  of  this  survey  is  to 
collect  data  required  to  prepare  a 
legislatively  mandated  report  to 
Congress  evaluating  VA's  Vocatiiuial 
Flight  Training  Program 

3.  Individuals  or  households 

4.  272  hours 

5.  20  minutes 

6.  On  occasion 

7.  817  respondents 

8.  Copy  of  propoeed  VA  Form  22-0197, 
Vocati(Hial  Flight  Training  Survey,  as 
of  January  12, 1993. 

BiujNOCOoe  SMO  m  m 


993 


Department  of  Veterans  Affairs 


VOCATIONAL  FLIGHT  TRAINING  SURVEY 


Gtneral  Instructions: 

Please  complete  all  appficaUe  questions  on  this  fonii.  When  selecting  responses  ^fee  check 
the  response  that  most  dosely  applies  to  your  experience.  Space  is  provided  at  th«vfl55ws  questionnaire  for 
any  additional  comments  you  may  have  about  the  survey  or  VA's  flight  training  pr^W&w) 

During  your  military  service,  did  you  wori<  on  any  assignments  related  to  aviS^n?  (Check  one) 
□  Yes      Q  No  . 


la.  What  was  your  assignment{s)?  (Check  all  that  apply) 

Q  Pilot  □  Copitot  Q  Right  Instmct^ 


□  other. 


lenance 


□  Navigator    Q  Crew  Member     □  Mechanic//jSj 

lii^whe  sennce?  (Check  all  that  apply) 
aa  □  Jet 

□  Other. 


lb.  v\/hat  type(s)  of  aircraft  were  you  trained  on  whi 

□  Single  Engine  Land  Q  Multi 

□  Single  Engine  Sea  Q  Hen^ 

□  Multi  Engine  Land  □V7"*0P«>P 


1c.  What  was  your  FAA  equivalent  C6rtiffea<ion(s)  wrfien  you  left  the  servwe?  (Check  al  that  apply) 

□  Private  Pilot  ^^J^)rurtx>prop  -  Type  Q  Right  Instmctor.  Instmment 

□  Commercial  Pilot 


Jet  -  Type 

□  Airiine  Transport  Pil^^s.      □  Right  Instructor 

□  Multi  Engine        ^S**     Q  Rjght  instructor. 
^^^"  Multi  Engine 


□  Right  Instructor.  Helicopter 

□  Other. 


What  was  your  primarj^^tive  in  using  your  VA  fOght  training  benefits?  (Check  one) 

□  Obtain  a  job  a^^)nmercial  pilot  Q  Enhance  flying  skills 

□  Obtain  a  j^Va^ight  instnjctof 

□  Obtain  a  job  as  an  aircraft  mechanic 

Q  Obtain  commercial  certification  to  assist  in  a 
job  outside  of  the  field  of  aviatkm 


Q  Recreational  flying 

□  Convert  flying  skills  (e.g.  from  helicopter  to  fixed  wing) 
Q  Other. 


3.  Whteh  certification(s)  dki  you  obtain  while  receiving  VA  flight  training  benefits?  (Check  all  that  apply) 
Q  Commercial  Pitot  Q  Turboprop  -  Type  □  Right  Instmctor.  Multi  Engine 

□  Jet  -  Type  □  Right  Instmctor.  Instmment 

□  Right  Instmctor  □  Flight  Instmctor,  Helicopter 

□  Other       


jQ  Airline  Transport  Pitot 
Q  MiM  Engine 


VAFOMI 
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4.  Have  you  received  VA  flight  training  benefits  for  any  course  in  wtiich  you  did  not  receive  a 
certificalion?  (Check  one) 

Q  Yes       Q  No 
-IF  YES^ 


4a  Which  courses?  (Check  all  that  apply) 

Q  Commerciai  Pflot  □  Turtx>prop  •  Type 

Q  Airline  Transport  Pilot  Q  Jet  •  Type 

Q  Multi  Engine  Q  Flight  Instructor 


Q  Flignffr^tnjctor,  Muiti  Engine 
Q  Flight  Instructor,  Instrument 
QjFtiara  Instructor,  Helicopter 
t^jSfrier 


4b.  Why  did  you  rK>t  receive  a  certification?  (Check  all  thaU..^ 

Q  Training  in  progress  Q  TeimirtS^^ratning  due  to  change  in  career  plans 

Q  VA  benefits  were  exfiausted  Q  Ott^^ 

Q  Insufficient  funds  for  copayment  <^^ 


5   Apprownately  how  much  of  your  total  flight  training  ^ests  were  not  covered  by  your  VA  flight  trainirtg 
benefits?  (Check  one)  ^^3. 

Q    Under  $1,000  □   ^^-$4,999  □    $10.000 -$15,000 

Q    $1.000 -$2,499  □  $5,000  -  $9,999  Q   Over  $15,000 


6.  Have  you  exhausted  your  VA  flight 
□  Yes       □  No 

IF  YES...  ^^  ' 


benefits  to  date?  (Check  one) 


6a.  After  you  exhaust 
flight  courses? 

-IFYES/cV^> 


ur  VA  flight  training  benefits,  did  you  receive  certification  in  ar>y  additiorud 
one)  * 


•      In  v!^  courses?  (Check  aH  that  appty) 

□  Commercial  Pik>t                 Q  TuitxDprop  •  Type 

□  Flight  Instnjctor.  Multi  Engine 

Q  Airline  Transport  Pilot           Q  Jet  -  Type 

Q  Right  Instnjctor,  Instrument 

Q  Multi  Engine                        □  Flight  Instructor 

Q  Right  Instructor.  Heticopter 

D  Other 

VAMMM 
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7.  Are  you  currently  employed  In  the  field  of  aviation?  (Check  one) 

QYes      Q  No 
IFYES^ 


7a.  Which  category  best  describes  your  employment  status?  (Check  oni 
Q  Fun-time     Q  Part-time  ^S^' 


7b.  What  is  your  current  job  title?  (Please  specify) 


_^1 


7c.  Did  your  flight  training  assist  you  in  obtaining  this  job?  J^Kk  one) 
Q  Yes      Q  No  .i;^^ 


7d.  How  k>ng  did  it  take  you  to  obtain  this  job  after 
Q  Under  1  month  Q7-12moni 

Q  1  -  6  moriths  Q  Over  12' 


NO.. 


your  VA  fight  training?  (Check  one) 

□  Notappiicabie.  hadjobprk)rto 
taking  VA  flight  training 


7e.  Whkrfi  category  best  describesj^ibmployment  status?  (Check  one) 

QFuH-tlme  ^  Q   Retired  Q  FuB-time  student 


Q  Part-time 


71.    Which  of  the  foflowir 
ofaviatk)n?  (Che 


Q  Unempk>yed 


best  descrtoes  why  you  are  not  currently  working  in  the  fiehJ 


Q  Never  intended  to  work  in  Q  Do  not  have  propw 
th«ffeW  quafiffcatfons 

I.  but  have  not    Q  Training  stil  in  progress  Q  Other 

a  job 


7g.  Do  you  have  the  opportunity  to  use  the  sk«s  acquired  through  your  VA  flight  trainlno? 
(Check  one) 

QYes      Q  No 

I— IF  YES 


jiMUMTt***  22-0197 
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8.   In  which  category  would  your  last  year's  income  best  fit?  (Check  one) 

□  Bek>w  $10,000  Q  $20,000  -  $29,999  Q   $40,000  -  $50,000 

□  $10.000 -$19,999  Q  $30,000  -  $39,999  Q  Over  $50,000 


9.    What  is  the  Nghest  education  level  you  have  attained?  (Check  one) 
Q  Jr.  High  School  Q  Some  College 

Q  High  School  Q  Associate  Degree 


(J  BachelorDegi:«e 

Q  Graduate  Studies/Degree 


10.  Rease  provide  any  other  comments  you  may  have  about  this  surv^ori)^ur  experiences  with  the  VA  flight 
training  programs  in  the  space  below. 


X' 


& 


^ 


^ 


PRIVACY  ACT  INFOR^^^pN"  "fh«  responsa  you  submit  is  considered  confidential  (38  U.S.C.  3301).  and  may  be 
disclosed  outside  VA«^:^e  disclosure  is  authorized  urxjer  the  Privacy  Act.  irKludIng  the  routine  uses  identified  in  the 
VA  system  of  recoff}^^pi/A21/22/28,  Compensation.  Pension.  Education,  and  Rehabilitation  Records  -  VA.  published  in 
the  Federal  Rec 

RESPONOEN Tfi^DEN:  Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  20  minutes 
per  response,  including  the  lime  for  reviewing  instructions,  searching  existing  data  sources,  gathering  aryj  maintaining  the 
data  needed,  and  completing  and  reviewing  the  collection  of  information.  Send  comments  regarding  this  burden  estimate 
or  any  other  aspect  of  this  collection  of  information.  Including  suggestions  for  reducing  this  burden,  to  the  VA  Clearance 
Officer  (723).  810  Vermont  Ave..  NW,  Washington.  CX;  20420;  and  to  the  Office  of  Management  and  Budget.  Papenwork 
Reductkxi  Project  (2900-xxxx).  Washington,  DC  20503.  Do  NOT  send  requests  for  benefits  to  these  addresses. 


Thank  you  for  your  time.  Your  assistance  Is  greatly  appreciated. 


JANUMTI*«*      22-0197 

[FR  Doc  93-1865  Filed  1-25-93;  8:45  am] 
■UMQ  cooE  nao-oi-c 
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Sunshine  Act  Meetings 


Vol.  58,  No.  15 

Tuesday,  January  26,  1993 


TNs  section  of  the  FEDERAL  REGISTER 
contains  r>o«cee  of  meetings  puMshed  under 
the  "Government  In  the  Sunshine  AcT  (Pub. 
L.  94-409)  5  U.S.C.  552b(eX3). 


DEPARTMENT  Of  JUSTICE 

FOREIGN  CLAIMS  SCTTUaMOIT  COMMISSION 

F.CS.C.  Meeting  Notice  No.  5-93 

Notice  of  Meetings 

Announcement  in  Regard  to 

Commission  Meetings  and  Hearings 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504),  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  open  meetings  and  oral 
hearings  for  the  transacticm  of 
Commission  business  and  other  matters 
specified,  as  follows: 

Date,  Time,  and  Subject  Matter 

Wed.,  February  3, 1993  at  10:30  ajn.— 
Consideration  of  Proposed  Decisions  on 
claimi  against  Iran. 

Subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission,  601  D 
Street,  NW.,  Washington,  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  a  meeting,  may  be 
directed  to:  Administrative  Officer, 
Foreign  Claims  Settlement  Commission. 
601  D  Street,  NW.,  Room  10000, 
Washington,  DC  20579.  Telephone: 
(202)  208-7727. 

Dated  at  Washington,  DC,  on  January  22, 
1993. 

Judith  H.  Lock. 

Administrative  Officer. 

[PR  Doc.  93-1991  Filed  1-22-93;  3:24  pml 

BIUJNO  CODE  441»-0Mi 

DEPARTMENT  OF  JUSTICE 

UNtTED  STATES  PAROLE  COMMISSION 

Public  Announcement 

Pursuant  to  the  Government  in  the 

Sunshine  Act 

(Public  Law  94-409)    (5  U.S.C  Section 

552b] 

DATE  AND  TIME:  Tuesday,  January  26, 

1993,  9:30  a.m..  Eastern  Daylight  Time. 

PLACE:  5550  Friendship  Boulevard, 

Chevy  Chase,  Maryland,  20815. 

STATUS:  Closed— Meeting. 

MATTERS  CONSIDERED:  The  following 

matters  will  be  considered  during  the 


closed  portion  of  the  Commission's 
Business  Meeting: 

(1)  Appeals  to  the  Commission  involving 
nine  cases  decided  by  die  National 
Conunissioners  pursitant  to  a  reference  tmder 
28  CF.R  2.27.  These  cases  were  origiDally 
heard  by  an  examiner  panel  wherein  inmates 
of  Federal  prisons  have  applied  for  parole  or 
are  contesting  revocation  of  parole  or 
mandate^  release. 

(2)  Review  of  internal  management  team 
report  with  respect  to  the  Commission's 
internal  organization,  personnel  and  policy 
practices. 

AGENCY  CONTACT:  Jeffrey  Kostbar,  Case 
Analyst,  National  Appeals  Board, 
United  States  Parole  Commission,  (301) 
492-5968. 

Dated:  January  14, 1993. 
Michael  A.  Stover, 

General  Counsel,  US.  Parole  Commission. 
[FR  Doc.  93-2017  Filed  1-22-93;  3:26  pm) 
BIUJNQ  COOf  4«10-«1-M 

DEPARTMENT  OF  JUSTICE 

UNtTED  STATES  PAROU  COMMKSION 

Pubhc  Announcement 

Pursuant  to  the  Government  in  the 

Sunshine  Act 

(Public  Law  94-400)    (5  U.S.C.  Section 

552b] 

TIME  AND  DATE:  IKX)  p.m.,  Tuesday, 
January  26, 1993. 

PLACE:  5550  Friendship  Boulevard, 
Chevy  Chase,  Maryland  20815. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  The 

following  matters  have  been  placed  on 
the  agenda  for  the  oi>en  Parole 
Commission  meeting: 

1.  Approval  of  minutes  of  previous 
Commission  meeting. 

2.  Reports  from  the  Chairman, 
Commissioners,  Legal,  Case  Operations, 
Program  Coordinator,  and  Administrative 
Sections. 

3.  Discussion  of  Modification  of 
Supervised  Release  Conditions  For  Treaty 
Prisoners. 

4.  Adoption  of  Modified  Search  and 
Seizvire  Guidelines. 

5.  Discussion  of  Adverse  Witnesses  in 
Federal  and  State  Custody. 

6.  Discussion  of  Commission  Policy  With 
Respect  To  Using  An  Offender's  Own 
Admission  to  Criminal  Conduct. 

7.  Discussion  of  Modificabon  of  2B  QF.R 
2.47,  Warrant  Placed  As  A  Detainer  And 
Dispositional  Review. 

8.  Habitual  Offender  Task  Force  Report. 

9.  Enhanced  Supervision  Task  Force 
Report. 


10.  Discussion  of  Management  Caattoi  and 
Quality  Assurance  Review. 

11.  Discussion  of  Audio  And  Video  Tape 
Submissions  At  Hearings. 

12.  Discussion  of  Increasing  Case 
Processing  Efficiency. 

13.  Discussion  of  Processing  Institutional 
Revocation  Hearings  that  have  been 
Transferred  From  the  Originating  Region. 

14.  Discussion  of  the  Commission's  Policy 
With  Regard  To  Parolees  Working  in  the 
Legal  Business. 

15.  Presentation  regarding  the  Bureau  of 
Prison's  Victim/Witness  Pr^jram. 

AGENCY  CONTACT:  Tom  Kowalskl,  Case 
Operations,  United  States  Parole 
Commission,  (301)  492-5962. 

Dated:  January  22, 1993. 
Michael  A.  Stover, 

General  Counsel,  U.S.  Parole  Commission. 
IFR  Doc.  93-2018  Filed  1-22-93;  3:26  pmj 
muma  coot  44io-««-m 

NATIONAL  TRANSPORTATION  SAFETY  BOARD 

TIME  AND  DATE:  9:30  8.m..  Tuesday. 
February  2, 1993. 

PLACE:  The  Board  Room.  5th  Floor,  490 
L'Enfant  Plaza,  SW.,  Washington,  DC 
20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED; 

5776A — Aviation  Accident  Report:  Scenic 
Air  Tours  Flight  22,  Beech  E18S,  Maui, 
Hawaii,  April  22. 1992. 

NEWS  MEDU  CONTACT:  Telephone  (202) 

382-0660. 

FOR  MORE  INFORMATION  CONTACT:  B«a 

Hardesty,  (202)  382-6525. 

Dated:  January  22, 1993. 
Bea  Hardesty, 

Federal  Register  Liaison  Officer. 
(FR  Doc.  93-1992  Filed  1-22-93;  3:25  pmJ 
BtUJNO  COOe  783>-«1-M 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  January  25,  February  1, 

8,  and  15,  1993. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Oi>en  and  Closed. 

MATTERS  TO  CONSiOERED: 

Week  of  January  2S 

Friday,  January  29 

10:00  a.m. 
Briefing  on  Implementing  Guidance  for  the 
Maintenance  Rule  and  Industry 
Verification  and  Validation  Effort  (Public 
Meeting) 
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(Contact:  William  Russell,  301-504-1274) 
11:30  a-m. 
AiBnnation/Ditcussion  and  Vote  CPublic 

Meeting)  (if  needed) 
2:00  p.m. 
Briefing  by  Agreement  States  on  Their 

Activities  in  Medical  Use  Area  (Public 

Meeting] 
(Ck>ntact:  Carlton  Kanunerer,  301-504- 

2321) 

YImk  at  Fefarauy  1— Tentatirs 

Wednesday.  February  3 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  Fehniazy  8— TentatiTa 

Monday.  February  8 

10:00  a.m. 

Briefing  by  HT  on  Loss  of  Iridium-192 
Source  and  Therapy  Misadministration 
at  Indiana  Regional  Cancer  Center, 
Indiana.  PA..  November  16. 1992  (Public 
Meeting) 

(ConUct:  Carl  PaperioUo,  708-790-5517) 
2:00  p.m.    > 

Periodic  Briefing  on  EEO  Program  (Public 
Meeting) 

(Contact:  Jim  McDermott.  301-492-4661) 

Tuesday,  February  9 

2:30  p.m. 
Periodic  Briefing  on  Operating  Reactors 

and  Fuel  Facilities  (Public  Meeting) 
(Contact:  William  Bateman,  301-504-1711) 
4:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  February  15— Tentative 

Friday,  February  19 

10:00  a.m. 
Briefing  by  Advisory  Committee  on 
Medical  Uses  of  Isotopes  (Public 
Meeting) 
(Contact:  John  Glenn,  301-504-3415) 
2:00  p.m. 


Briefing  on  Status  of  Issues  and  Approach 
to  GBIS  Rulemaking  for  Part  51  (Public 
Meeting) 

(Contact:  Donald  Qeary,  301-492-3936) 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementuy  notice  is 
provided  In  accordance  %vith  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  Verify  the  Status  of  Meeting  Call 
(Recording)— (301)  504-1292. 
CONTACT  KR80N  FOR  MORE  MFORMATION: 
WilUam  Hill  (301)  504-1661. 

Dated:  January  21,1 993. 
William  M.  Hill,  fr^ 

SECY  Tracking  Officer.  Office  of  the 

Secretary. 

IFR  Doc.  93-2020  Filed  1-22-93;  3:27  pmj 

BAUMO  COM  79a»-ei-M 

SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  January  24, 1993. 

A  closed  meeting  will  be  held  on 
Monday,  January  25, 1993,  at  2:30.  p.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 


U.S.C  552b(c)(4),  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4).  (8).  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Beese,  as  duty  officer, 
voted  to  consider  the  items  listed  for  the 
closed  meeting  in  a  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Monday,  January 
25. 1993,  at  2:30  p.m.,  will  be: 

Institution  of  Injunctive  actions. 
Settlement  of  injimctive  actions. 
Institution  of  administrative  proceedings  of 
an  enforcement  nature. 
Litigation  matter. 
Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Bruce 
Rosenbltim  at  (202)  272-2300. 

Dated:  January  21, 1993. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  93-2024  Filed  1-22-93;  3:59  pmJ 
BaUNO  COM  S010-01-M 
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This  sacOon  of  the  FEDERAL  REGISTER 
containt  editorial  corrections  o(  prevlousiy 
published  Presidential.  Rule.  Propoeed  Rule, 
and  h4otice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
Issued  as  signed  documents  and  appear  In 
the  appropriate  document  categories 
elsewhere  In  the  issue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaeion 

[Oocliet  Noe.  ES93-17-O00,  et  aL] 

Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Rlinga; 
Qlen  Park  Aaaodatea  Limited 
Partnerahip,  et  al. 

CktnecUon 

In  notice  document  93-700  beginning 
on  pagB  4157  in  the  issue  of  Wednesday, 
January  13, 1993,  make  the  following 
corrections: 

1.  On  page  4157,  in  the  third  column, 
under  the  heading  2.  ConsoUdaled 
Edisca  Company  of  New  York,  Inc..  the 
Docket  No.  should  read  "ER93-305- 
000". 

2.  On  page  4159.  in  the  second 
column,  \mder  the  heading  15.  Midwest 
Power  Sjrstems  Inc.,  the  Docket  No. 
should  read  "ES93-10-003". 

BHJJNO  COOC  1SOS-Ot-0 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

[Docket  Noe.  CP93-129-000.  et  al.] 

Texaa  Eaatem  Tranamlaaion  Corp.  et 
al.;  Natural  Gaa  Certificate  niinga 

Correction 

In  notice  document  93-703  beginning 
on  page  4160  in  the  issue  of  Wednesday, 
January  13, 1993,  make  the  following 
correction:  On  page  4161,  in  the  first 


column,  imder  the  heading  2.  Southern 
Natural  Gas  Co.,  the  Docket  No.  should 
read  "CP93-1 34-000". 


WUMO  CODE  1SOS-S1-0 


FEDERAL  MARfflME  COMMISSION 
46  CFR  Part  814 

[DeciwlNo.a3-01] 

Electronic  RNng  of  Military  Ratea 

Correction 

In  proposed  rule  document  93-695 
beginning  on  page  4137  in  the  issue  of 
Wednesday,  January  13, 1993,  make  the 
following  correction:  On  page  4138,  in 
the  first  column,  in  the  foui^  full 
paragraph,  in  the  fifth  line,  "staff" 
should  read  "tariff". 

SIUINOCOOE  160S-01-O 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminlatratk>n 

21  CFR  Part  316 

[Docket  No.  85N-0483] 
RIN090S-AB55 

Orphan  Drug  Regulationa 
Correction 

In  rule  document  92-31192  beginning 
on  page  62076  in  the  issue  of  Tuesday, 
December  29, 1992,  make  the  following 
corrections: 

1316.10    [Corrected] 

1.  On  page  62087,  in  §  316.10(b)(10). 
in  the  seventh  line,  "lift-threatening" 
should  read  "life-threatening". 

1316.27    [Corrected]    . 

-2.  On  page  62090,  in  §  316.27(a)(2)(ii), 
in  the  second  line,  "compete"  should 
read  "complete". 

MUMO  CODE  Iies-O1-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Publk;  Heelth  Service 


Centera  for  DIaeaae  Control;  Statement 
of  Organization,  FuncUona,  and 
Dele^tlona  of  Autf>ortty 

Correction 

In  notice  document  93-616  appearing 
on  page  3963  in  the  issue  of  Tuesday, 
January  12. 1993,  in  the  second  colunm, 
in  the  third  full  paragraph,  in  the  sixth 
line,  "Assistant"  should  read 
"Associate". 

aaUNG  CODE  1806-et-D 


DEPARTMENT  OF  THE  INTERIOR 
Bureeu  of  Lar>d  Managemefrt 

[l(>-e43-03-«21(M>4;  IDI-27201] 

Notice  Of  Exchange  and  Order 
Providing  for  Openif>g  of  Public  Landa; 
Idaho 

Correction 

In  notice  document  92-31358 
beginning  on  page  61603  in  the  issue  of 
Monday,  December  28, 1992.  make  the 
following  corrections: 

1.  On  page  61603,  in  the  third 
column,  land  descriptions  T.  16  N.,  R. 
5  W.  and  T  16  N..  R.  6  W.  should  be 
moved  to  the  second  column  before 
land  description  T.  17  N..  R.  4  W. 

2.  On  the  same  page,  in  the  third 
column,  under  land  description  T.  13 
N.,  R.  5  W.,  in  the  second  line,  "Sec.  3, 
SEV4NWV4  and  WV^SEV.;"  should  read 
"Sec.  3,  SEV«NE%  and  EViSEV*;". 

BtUMOCOOC  isos-et-o 
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DEPARTMENT  OF  TRANSPORTATION 

Resaerch  and  Special  Programa 
Administration 

pocliat  Na  POA-8(R):  Notkw  Na  93-4] 

Chemidd  Waste  Transportation 
Institute;  Application  for  a  Preemption 
Determination  aa  to  Hazardoua 
Matertala  MarWng  Requirements 
Imposed  by  the  Michigan  Department 
of  Natural  Resources 

AGENCY:  Rssaarch  and  Special  Programs 
Administration  (RSPA),  U.S. 
Department  of  Transportation. 
ACTION:  Public  notice  and  invitation  to 
comment. 

SUMMARY:  The  Chemical  Waste 
Transportation  Institute  (CWTI)  has 
applied  for  an  administrative 
determination  as  to  whether  the 
hazardous  materials  marking 
requirements  imposed  by  the  Michigan 
Department  of  Natural  Resources  on 
vehicles  used  to  transport  hazardous 
waste  are  preempted  by  the  Hazardous 
Materials  Transportation  Act  (HMTA). 
DATES:  Comments  received  on  or  before 
March  31. 1993,  and  rebuttal  comments 
received  on  or  before  June  4,  1993,  will 
be  considered  before  an  administrative 
ruling  is  issued  by  RSPA's  Associate 
Administrator  for  Hazardous  Materials 
Safety.  Rebuttal  comments  may  discuss 
only  those  issues  raised  by  comments 
received  during  the  initial  comment 
period  and  may  not  discuss  new  issues. 
ADDRESSES:  The  application  and  any 
comments  received  may  be  reviewed  in 
the  Dockets  Unit,  Research  and  Special 
Programs  Administration,  room  8421, 
400  Seventh  Street,  SW..  Washington, 
DC  20590-0001  (Tel.  No.  (202)  366- 
4453).  Comments  and  rebuttal 
comments  on  the  application  may  be 
submitted  to  the  Dockets  Unit  at  the 
above  address,  and  should  include  the 
Docket  Number  fPDA-8(R)).  Three 
copies  of  each  should  be  submitted.  In 
addition,  a  copy  of  each  comment  and 
each  rebuttal  comment  must  also  be  sent 
to:  (a)  Mr.  Stephen  Hansen.  Chairman, 
Chemical  Waste  Transportation 
Institute,  1730  Rhode  Island  Avenue, 
NW.,  suite  1000,  Washington,  DC  20036; 
and  (b)  Mr.  James  Sygo,  Chief,  Waste 
Management  Division,  Michigan 
Department  of  Natxual  Resources,  P.O. 
Box  30241,  Lansing,  MI  48933.  A 
certification  that  a  copy  has  been  sent  to 
these  persons  must  also  be  included 
with  the  comment.  (The  following 
format  is  suggested:  "I  hereby  certify 
that  copies  of  this  comment  have  been 
sent  to  Messrs.  Hansen  and  Sygo  at  the 
addresses  specified  in  the  Federal 
Register") 


FOR  FUfmCR  MFORMATKM  CONTACT: 
James  E.  Measoa.  Attorney,  Office  of  the 
Chief  Counsel,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation, 
Washington.  DC  20590-0001  (Tel.  No. 
(202)  366-4400). 

L  CWTTs  Application  for  s  Preemption 
Detemunation 

With  its  January  4, 1993  letter,  CWTI 
applied  for  a  determination  that 
Michigan's  hazardous  materials  marking 
laws  and  regulations  for  vehicles  used 
to  transport  hazardous  waste  are 
preempted  by  the  HMTA.  The  text  of 
CWTTs  appUcation  follows  (the 
appendices  to  CWTI's  application  are 
available  for  examination  at,  and  copies 
may  be  obtained  at  no  cost  from,  R^A's 
Dockets  Unit  at  the  address  and 
telephone  number  set  forth  in 
"ADDRESSES"  above). 

AppUcation  of  Uie  Chemical  Waata 
Tranaportation  Institute  To  Initiate  a 
Procaeding  To  Determine  That  tiie  Variens 
Haxardoua  Materials  Marking  Ratiuiramanta 
Imposed  t>y  the  Midiigan  Depaitoient  of 
Natural  Raaources  on  Vehicles  Used  To 
Transport  Hazardous  Waste  Ara  Preempted 
by  the  Hazardous  Materials  Traasportatioa 
Act 

Interest  of  the  Petitioner 

The  Chemical  Waste  Transportation 
Institute  (CWTI)  is  part  of  the  National  Solid 
Wastes  Management  Association,  a  not-for- 
profit  association  that  represents 
approximately  2,000  waste  services 
companies  throughout  the  United  States  and 
Canada.  Members  of  the  Institute  are 
commercial  firms  sp»ecializing  in  the 
transf)ortation  of  hazardous  waste,  by  truck 
and  rail,  from  its  {wLnt  of  generation  to  its 
management  destination.  Our  members  are 
both  private  and  for  hire  carriers  that  operate 
in  interstate  and  intrastate  commerce, 
including  points  to  and  from  and  through 
Michigan.  To  the  extent  that  member 
companies  are  motor  carriers  and  operate  in 
Michigan,  these  members  must  mark  the 
portion  of  each  motor  vehicle  that  will  be 
used  tu  transport  hazardous  waste  in 
contravention  of  the  Hazardous  Materials, 
Transportation  Act  (HMTA)  and  the 
Hazardous  Materials  Regulations  (HMRs). 

Background 

Prior  to  the  1975  enactment  of  the  HMTA, 
legislation  was  enacted  in  Michigan — Act 
136 — to  regulate  the  management  of  "liquid 
industrial  waste." '  In  1979,  Michigan 
enacted  its  version  of  legislation — Act  64) — 
intended  to  implement  the  hazardous  waste 
aspects  of  the  1976  amendments  to  the 
federal  Solid  Waste  Disposal  Act  or  the  so- 
called  Resource  Conservation  and  Recovery 
Act  (RCRA).  *  While  neither  the  definition  of 
"liquid  industrial  waste"  from  Act  136  nor 
the  definition  of  "hazardous  waste"  pursuant 


to  RCRA  or  "hazardous  materials"  pursuant 
to  the  HMTA,  most  of  the  materials  regulated 
by  these  state  statutes  are  regulated  at  the 
federal  level  in  transportation  under  the 
HMTA,  though  not  all  may  be  RCRA- 
regulated  hazardous  wastes — for  example 
waste  combustible  liquids  with  flash  points 
above  140  'P.* 

Part  of  the  regulatory  scheme  set  forth  in 
both  Act  136  and  Act  64  are  requirements  to 
"license"  vehicles  used  to  transport  either 
"liquid  industrial  «raste"  or  "hazardous 
waste."  Act  136  specifically  requires  that 
"there  shall  be  painted  on  both  sides  of  the 
vehicle  in  letters  not  less  than  2  inches  high 
the  words  'licensed  industrial  waste  hauling 
vehicle'  *  *  *."  *  In  setting  forth  the 
requirements  applicable  to  vehicles  licensed 
under  Act  64,  regulations  of  the  Michigan 
Department  of  Natural  Resources  (DNR) 
require  that  the  words  "Hazardous  Waste- 
Hauling  Vehicle"  be  placed  on  the  "waste- 
hauling  portion  of  the  vehicle  in  letters  not 
less  than  5  centimeters  high."'  Again,  the 
lettering  is  permanent  and  must  be  placed  on 
each  side  of  the  vehicle.' 

Basis  tor  the  Application 

The  DNR  marking  requirements  described 
above  cannot  be  reconciled  with  the 
authority  of  the  HMTA  to  find  preempted 
non-federal  requirements  that  ara  not 
"substantively  the  same  as"  federal 
requirements  in  certain  covered  subject  areas 
including  the  "marking"  of  hazardous 
materials.^  When  the  101st  Congress  was 
contemplating  amendments  to  the  scope  of 
the  preemptive  authority  under  the  HMTA, 
DOT  urged  that  there  should  be  "federal 
primacy  in  certain  critical  areas  of  hazardous 
materials  transportation  regulation  •  *  • 
(and  that)  non-federal  entities  would  be 
prohibited  from  enacting  their  own  laws  or 
regulations  with  respect  to  specifically 
enumerated  subjects  unless  their 
requirements  are  identical  to  the  Federal 
requirements.  Taken  together  (these) 
proposals  *  '  *  are  intended  to  greatly 
reduce  the  potential  for  a  multiplicity  of 
conflicting  State  and  local  requirements,  with 


>  Sm  Michigan  Public  AcU  of  1969. 
'S«eP.L.  94-580. 


>  See  Michigan  Act  136.  Section  1(b)  for  a 
definition  of  "liquid  indiutrial  waite"  (copy 
attached);  Michigan  Act  64,  Section  4(3)  for  a 
definition  of  "tiazardous  waste"  (copy  attached); 
PL.  93-633,  Section  103(2)  for  a  definition  of 
"hazardous  material";  P.L  94-560.  Section  1004(5) 
for  a  definition  of  "liazardous  waste":  and  P.L  W~ 
499.  Section  306(a).  referencing  Section  101(14)  fac 
DOT  authonty  to  regulate  RC3tA -regulated 
hazardous  wastes  as  hazardous  materials  in 
traasportatioa.  Also  see.  49  CFR  171.8  defmition  of 
hazardous  material  as  amended  by  S7  FR  S293S 
(Nov.  5,  1992)  and  49  CFR  171.3(a). 

*  See  attached  Act  136,  Section  7(1). 

'  See  attadhed  Michigan  Administrative  Coda 
Section  R  299  9406(6Ka). 

*  Provision  is  made  in  the  DNR  regulations  for  a 
transporter  to  remove  this  lettenng  for  uses  other 
than  liazardous  waste  "treatment"  (According  to 
the  DNR  the  regulation  incorrectly  states 
"treatment"  %vban  "transportation"  was  intended.) 
However,  this  option  is  only  available  if  the 
alternate  use(s)  of  the  vehicle  have  been  identified 
in  the  transporter's  business  or  vehicle  license.  The 
permanent  nature  of  the  lettering  and  the  prior 
approval  requirement  negate  any  practical 
application  of  this  "option." 

^  See  P.L  101-615.  Section  4(aK4MB). 
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the  result  Iwfaig  n  aBlMnceBMDt  of  oatloiMl 
imifoimlty."*  fat  A«ft  IwgidrtkMi  mfamittod 
to  Congreu  by  DOT,  "mnUog"  of  famfdoni 
matariak  wM  idantiified  M  OB*  of  th« 
"critical  araaa  of  haiarriww  matariala 
transportatioB  ragulation."  Congrata 
concuned  with  the  Depaitmant's  view.  The 
1990  amendments  to  the  HKfTA  provide 
express  authority  for  DOT  to  preempt  aon- 
federal  haaardous  materials  maikiiia 
requirements  imlass  the  aoB-fMknl 
requkesneots  aie  "substaottvaly  the  aama  as" 
the  federal  requirements.* 

"Otherwise  Autkomtd  by  FtdtnJ  Lem^ 


Despite  the  greatly  enhanced  preei 
authority  cootaiiwd  in  tiia  1990 
Congress  recognized  that  DOT'S  pceemptive 
authority  of  state  and  local  raquiremants  is 
limited  to  the  extant  that  such  non-federal 
requirements  are  "otherwise  authorized  hy 
Federal  law."  >°  Sinca  the  aoactment  of  the 
1990  amendments,  the  courts  have  actad  to 
circurascrttie  die  reach  of  the  "otherwise 
authorized  by  fsderal  law"  provisions.  The 
Tenth  Circmt  Court  of  Appaak  cooduded 
that  stale  raquiiements  whidi  are  not 
specifically  autboriaad  panaant  to  other 
federal  statutes  are  not  "otharwisa 
authorized"  simply  because  such  federal 
statutes  do  not  preempt  fuch  raquiiaraaDts." 

In  this  instant  case.  RCRA  spwdftes  ttiat 
standards  be  established  for  "labeting 
practices  for  any  containers  osed  for  ttM 

*  *  *  transport  *  *  'ofsochhaxudous 
waste"  and  that  do  hazardona  waste  may  ba 
transported  unless  "properly  labeled."  *' 
EPA  defines  the  word  "ooDtmnar"  to  mean 
"any  portable  device  in  which  a  material  is 

•  •  'transported*  •  •"andhas 
interpreted  the  statutory  labeling  requirement 
to  be,  with  one  exception,  DOTs  standards 
for  Mwiing.  rasridng.  and  placarding  as 
provided  in  49  CFR  172.'*  The  cme  excaptioD 
provides  that  each  container  irf  110  gaUfma 
or  less  used  in  the  transportation  of 
hazardous  waste  must  be  mwksd,  in 
accordance  with  the  laquiramente  of  49  CFR 
172.304.  with  the  (bllowing:  ^ 

Hazardous  Waste— Federal  Law  Prohibits 
Improper  Disposal.  If  found,  contact  the 
nearest  police  or  public  safety  authority  or 
the  U.S.  Environmental  Protection  Agency. 

Generator's  Nam*  and  Address 

Manifest  Document  Komber 

Neither  RCRA  nor  ite  implementing 
regulations  specifically  authorize  any  non- 
federal "marking"  requlramants,  let  alone  the 
bulk  package  marking  requirements  enforced 
by  the  DNR.  In  fact.  RCRA  bars  EPA  from 
promulgating  regulations  applicable  to 
transporters  of  hazardous  waste  that  are 


*  Sa»  DOT  S«ctiea-by-SK«kM>  Analysis 
armmptyiag  dwft  legirfattnn  to  mmmd  the  HMTA 
smt  to  CODgrMi  My  1 1.  IMO. 

«S«e  PX.  101-61 S.  SKdon  4(aN4)(B)(ill,  •• 
impleaMotod  by  49  CFR  107.202.  (See  56  FR  8616 
[Febniary  28, 1991)  and  S7  FR  20424  (May  13, 
1992).) 

">  See  P.L.  lO}-61S.  Sectiaii  13(a). 

"  Sea  Coh.  Pulk  Utittit  Coam'n  v.  Hotmoa. 
951  FJd  1571  at  15«1  n.10  (lOlh  Or.  1991). 

"See  P.U  94-580,  Sectioai  3002(aM2) and 
3003toK2). 

"  Sea  40  CFR  262.31,  282.32,  and  262.33. 

^*  See  40  CFR  262.32(14. 


inconslsteiit  with  the  requirements  of  tSw 
HMTA  and  the  HMRs."  When  EPA  deli^rte* 
its  authority  to  issue  ragoJations  to  a  state, 
the  staters  naiapowis  warte  program  mnat  be 
equxvawnf  to  the  fsderw  prapwB  and 
consistent  widi  other  state  aothorized 
programs.*" 

While  RCRA  doe*  aot  how*  « iMchaBtem 
to  prohibit  states  from  imposing 
requirements  on  the  transportetion  of 
hazardous  waste  which  are  more  stringent  or 
broader  in  scope  than  those  imposed  by  EPA. 
states  may  not  rely  on  RCZRA  to  shield  such 
requirements  from  review  under  tke  HMTA. 
The  legislative  history  underpinnii^  SCRA's 
grant  of  "more  strlngant  than"  authority  to 
states  Aowt  tt«t  Congress  Intended  to  allow 
state*  to  oeete  rules  "more  stringent  ihan" 
the  fadent  standards  only  for  the  selectioa  of 
hazardoos  waste  disposal  sitae.*' 
Additionally,  requiiaownte  which  «i* 
broadar  in  scope  than  EPA's  are  not  pact  of 
the  fadenUjr-approved  program.**  EPA 
clarified,  in  a  letter  to  CWTI  concerning  Ite 
grant  of  final  authorization  to  California's 
hazardous  waste  program,  that  "State 
hazardous  waste  traasportation  requbemeBte 
that  are  inoonsisteDt  with  the  HMTA  should 
be  dealt  with  through  the  (DOT)  ondcr  the 
special  procedures  established  tmder  the 
HMTA  for  that  purpose;  •  *  'InCEPA's) 
view  the  RCRA  process  does  not  preempt 
DOT  aothority  in  the  area  of 
transportatioB."" 

The  DNH  Marking  Bequirenwntt  An  the 
Type  Congress  Intended  To  Preempt 

The  Kfichigan  requirements  at  issue  here 
are  exactly  the  type  of  diveigant  state 
hazaidous  materials  marking  raqoli  entente 
which  Congress  intmided  to  b*  preempted  by 
the  HMTA  and  dte  HURm,  Hazardous 
matariala  that  happen  to  b*  "liouid"  and 
meet  the  "wraste"  definitions  of  Act  136  and 
Act  64  are  not  only  subject  to  duplicative, 
inconsistent  DNR  marking  requirements,  but 
other  more  serious  outcomes  result  from  the 
DNK  reqoiTemente  that  should  factor  in 
DOT'S  evaluation  of  this  application.*" 


"  See  PX.  94-880.  Section  300304- 

••See  Pi.  94-580.  Section  3006(bl. 

*'See  125  Cong.  See  S6824-8.  D^y  Ed.,  )aiM  4. 
1979.  The  courts  hare  aphetd  this  view.  See  Emco 
Inc.  V.  DwNO*.  807  P.34  743  (8di  dr.  i9tti  {SeeOom 
3009 -admowMaes  ooly  the  aulkerfty  ol  state  aad 
local  goTeramsnt  mtitias  to  make  good-fsitb 
adaptations  of  Meral  policy  to  leot)  conditions": 
provitiea  appbas  only  to  certste  llBHed  slala 
requiiwiiMHs  |fliiiilin  10  land  disposal  ot 
tTMteMBt  fKilitiask  Ogien  Emvuoikmmtal  Semes. 
V.  aty  o/Soi)  Dit^.  687  F.  St^tp.  1436  (S.E.  Gal. 
1988)  (aUng  Owco). 

'•See  40  CFR  271.1(1). 

'*  See  anadhed  tetter  to  CyntUa  HihoB,  own. 
from  Deveraaua  Banies.  EPA.  dated  October  M, 
1992. 

^The  CWTI  has  bean  involved  in  diacuesioas 
with  tlia  DNR  in  an  attempt  to  resohrt  this  matter 
without  racouise  to  DOT.  Dnrtog  tboee  dtscostiaos 
the  DNR  tadtcated  a  wiMtagBess  to  take  stop*  to 
minimise  tlie  buMian  of  veUcte  maddng  on  awtar 
carriers  of  hasardous  waste.  Specialty,  the  DNR 
propoaed  to  aUainato  the  duplicative  marking 
betwe«i  Act  136  and  the  KficiiigaB  Administrative 
Code  (MAC)  as  wail  as  10  recofnti*  siailar  vshicte 
marlung  requiiemants  of  other  states  in  lien  of  te 
MAC  marking.  Despite  tiiis  wiUingneu  to  minimiia 
burdens,  tike  DNR  is  losistaBt  oa  retalRlnf  seme 


First  and  foremoet,  tbe  DNR  markings  hew 
nothing  to  do  with  eridanoe  diat  a  motor 
carri«  Ins  obtained  state  isstied  bceitses,  and 
everything  to  do  with  hazard  Identlllcatian. 
Act  136  and  the  Midiigan  Aduiiulatmtlw 
Code  (MAQ  impleiueuthM  Act  M  reqnire  ft* 
DNR  to  supply  as  proof  ofVehkte  Hoensore 
indida— "seals"— that  nrast  be  afBxed  to  the 
waste-hauling  portioa  of  ttie  vehlde* 
separate  and  apart  from  die  hezaidow 
materials  markings  at  (ssoe.**  Tbe  sisa  of  the 
lettering  and  the  act  ttiat  bodi  markings  moat 
be  on  all  licensed  vrideles  regardleas  of 
whether  tbe  vehidea  are  daadued  to,  from  or 
through  tile  state  clearly  show  that  the  intent 
of  the  markings  is  to  alert  the  public  and 
enforcement  persoimel  of  risk  presented  in 
transportation  by  certain  hazardous 
materials.  As  noted  above,  the  HMTA 
reserves  to  the  federal  government  the  eatbe 
field  of  hazardous  identification  imless  the 
non-fsderal  requireoMnte  are  "substantively 
the  same  as"  federal  requirements. 

Second,  hazardous  wastes  are  fcmnd  in 
every  DOT  hazard  class  except  Hazard  daas 
7,  Radioactive.  To  the  extent  that  the  DNR 
marking  requiremente  apply  only  to 
hazardous  waste  and  apply  diSmently  from 
or  in  addition  to  the  HMRs  concerning 
marking  requiramante.  they  are  inconsistaat 
with  and  preempted  by  tbe  HMTA.** 

Third,  vehicles  txaosportiag  hazardous 
waste  are  not  fixed  hdiitias.  They  operate 
through  numerous  furisdictions.  To  the 
extent  that  the  public  and  local  emergency 
responders  in  other  )uiiadictioQS  are 
imramlliar  with  these  non-feder&I  innrHim 
requiremente  confusion  «rill  resuh  and  safoty 
will  be  undermined. 

Fourth,  because  of  the  permaneat  nature  of 
the  Act  136  and  MAC  markiry .  they  cannet 
be  physically  removed  without  great 
hardship  to  the  carrier  whan  non-waste  loads 
are  being  transported.  As  mentioned  above, 
the  ability  to  remove  MAC  markings  in  order 
to  transport  non-waste  materials,  evea  if  sedi 
transport  is  permisaible  under  the  HMTA.  te 
further  restricted  pending  DNR  prior 
authorization  of  the  traaqxxter's  busiaeea  or 
vehicle  license  that  sudb  alternate 
tranqxvtatioa  is  approved.  Thus  a  secondary 
effect  of  the  marking  requiremente  is  de  facto 
dedication  of  hazardous  weate  hauling 
equipment  For  example,  vehicles  mudwl  as 
prescribed  by  the  DNR  have  been  denied 
entry  to  waste  managemeDt  fiKrilities  that 
receive  industrial,  noe-hazardoos  wastei 
although  the  transportation  of  theea  ^eastes  faa 
vehicles  that  have  been  used  to  transport 
hazardous  waste  te  consistent  with  tls* 
HMRa.»  Thte  ttead  te  likely  to  be 


non-Manl.  heaeid  idaMtflcatton  ^ 
raquiraoMnt  Inasmnrh  as  this  issue  does  liave 
ramifications  for  fuiisdictions  outside  of  MicfaigaB, 
tlie  DNR  and  the  CWTI  mutually  ^reed  to  seteall 
this  matter  to  DOT  far  a  determination  of 
pfeeniptioii. 

"  See  Act  138.  SectioB  70)  aid  MACR 
299.9«06(8Mb). 

*<See49CFRl7l.3(cKl). 

**CWn  mambars  have  been  advteed  to  "cevar 
up"  DNR  markings  m  an  aMaiMfbve  to  "saeteivia^ 
the  markings  whan  traospottiBf  "ai^provod" 
materials  not  subyact  to  the  markings  However, 
members  are  uDComfortable  vrtth  the  pubttc 
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exacerbated  as  nnitary  non-hazardous  waste 
landfills  implement  EPA  requirements  to 
conduct  random  Inspections  of  incoming 
loads  to  ensure  that  such  loads  do  not 
contain  regulated  hazardous  wastes  or 
PCBs.^*  Sanitary  landfills  are  not  equipped 
with  sampling  laboratories.  Vehicles  with 
DNR  marungs  are  more  likely  to  be  turned 
away  because  sanitary  landfills  cannot  verify 
the  non-hazardous  status  of  the  transported 
material.  The  inevitable  result  is  "additional 
trips  with  additional  mileage  •  •  •  (and)  the 
potential  for  more  accidents  (thereby) 
creat(ing)  greater  danger  to  the  public."** 

Fifth,  the  permanent  nature  of  the  Act  136 
and  MAC  markings  violates  the  prohibitions 
in  the  HMTA  and  the  HMR  against  labelling 
or  placarding  a  packaging  which  does  not 
contain  haz^ous  materials.  Congress  felt  so 
strongly  about  hazard  communication  and 
marking  requirements  that  it  not  only 
provided  in  the  1990  amendments  that  non- 
federal requirements  would  be  preempted 
unless  substantively  the  same  as  the  federal 
requirements,  but  also  provided  that  "no 
person  shall,  by  marking  or  otherwise, 
represent  that  a  hazardous  material  is  present 
ina*  *  *  motor  vehicle  *  *  *  if  the 
hazardous  material  is  not  present."  *"  Again, 
the  DNR  requirements  frustrate  hazard 
communication  by  placing  motor  carriers  in 
the  untenable  position  of  choosing 
compliance  with  DNR  or  federal  standards. 

Lastly,  the  final  rule  implementing  the 
"substantively  the  same  as"  authority,  DOT 
stated  that  "in  the  covered  subject  areas, 
national  uniformity  is  critical  •  *  *.  Any 
additional  requirements,  in  excess  of  the 
Federal  requirements,  would  not  be 
"substantively  the  same."  and  would  be 
preempted."  "  Only  "editorial  and  other 
similar  de  minimis  changes  are  pwrmitted."  *• 
DNR  marking  requirements  are  neither 
"editorial"  nor  otherwise  similarly  "de 
minimis." 

Coocliision 

The  DNR  marking  requirements  as  they 
apply  to  hazardous  materials,  including 
hazardous  wastes,  (1)  are  not  substantively 
the  same  as  the  federal  standard:  (2) 
impennissibly  discriminate  against  a  subset 
of  hazardous  materials:  (3)  are  unreasonably 
burdensome;  and  (4)  lack  any  technical  or 
safety  justification.  As  a  result,  the  DNR 
marking  requirements  are  an  obstacle  to  the 
accomplishment  of  the  HMTA  and  the 
HMRs.  The  CWTI  requesU  that  a  binding 
determination  of  preemption  be  issued 
invalidating  the  DNR  vehicle  marking 
requirements  to  the  extent  that  hazard- 
specific  lettering  is  required  to  be  imprinted 
on  both  sides  of  motor  vehicles  transporting 
hazardous  materials,  including  hazardous 
wastes. 

CertificatioB 


relations  meuage  conveyed  t>y  motor  carriers  tfaal 
rMort  to  this  remedy  to  the  effect  thai  they  are 
attempting  to  conceal  something  and  therefore  must 
be  engaged  in  illegal  activities. 

>«See  40  CFR  25a.20(aXl). 

"See  57  FR  23291  Qune  2. 1992). 

»>See  P.U  101-«15.  Section  5(e)(2). 

''See  57  FR  20425  (May  13. 1992). 

"  See  49  CFR  107.202(d). 


Pursuant  to  49  CFR  107.205(a).  I  hereby 
cntify  that  a  copy  of  this  application  has 
been  forwarded  with  an  invitation  to  submit 
comments  within  45  days  to:  James  Sygo, 
Chief.  Waste  Management  Division.  Michigan 
Department  of  Natural  Resources.  P.O.  Box 
30241,  Lansing,  Ml  48933. 

Respectfully  submitted. 
Stephen  Hansen, 
Chaiiman. 
Enclosures 
n.  Background 

The  HMTA  was  enacted  in  1975  to 
give  the  Department  of  Transportation 
greater  authority  "*  *  *  to  protect  the 
Nation  adequately  against  the  risks  to 
life  and  property  which  are  inherent  in 
the  transportation  of  hazardous 
materials  in  commerce."  49  App.  U.S.C. 
1801.  It  replaced  a  patchwork  of  State 
and  local  laws. 

"*  *  *  (U)niformity  was  the  hnchpin 
in  the  design  of  [the  HMTAl."  Colorado 
Public  Utilities  Comm.  v.  Harmon.  951 
F.2d  1571. 1575  (10th  Cir.  1991).  Unless 
otherwise  authorized  by  Federal  law  or 
unless  a  waiver  of  preemption  is  granted 
by  DOT,  the  HMTA  explicitly  preempts 
"•  •  *any  requirement  of  a  State  or 
political  subdivision  thereof  or  Indian 
tribe if: 

(1)  Compliance  with  both  the  State  or 
political  subdivision  or  Indian  tribe 
requirement  and  any  requirement  of  (the 
HMTA)  or  of  any  regulation  issued 
under  (the  HMTA)  is  not  possible; 

(2)  The  State  or  political  subdivision 
or  Indian  tribe  requirement  as  applied 
or  enforced  creates  an  obstacle  to  the 
accompUshment  and  execution  of  (the 
HMTA)  or  the  regulations  issued  xmder 
(the  HMTA);  or 

(3)  It  is  preempted  under  section 
105(a)(4)  (49  App.  U.S.C  1804(a)(4). 
describing  five  "covered  subject"  areas) 
or  section  105(b)  (49  App.  U.S.C. 
1804(b).  deaUng  with  highway  routing 
requirements).  49  App.  U.S.C.  1811(a). 

With  two  exceptions,  section 
1804(a)(4)  preempts  "*  *  *  any  law, 
regulation,  order.  ruUng.  provision,  or 
other  requirement  of  a  State  or  political 
subdivision  thereof  or  an  Indian  tribe 
•  •  •"  which  concerns  a  "covered 
subject"  and  "is  not  substantively  the 
same"  as  a  provision  in  the  HMTA  or 
regulations  promulgated  pursuant  to  the 
HMTA.  The  two  exceptions  are  State 
and  Indian  tribe  hazardous  materials 
highway  routing  requirements  governed 
by  49  App.  U.S.C.  1804(b)  and 
requirements  "otherwise  authorized  by 
Federal  law."  The  "covered  subjects" 
defined  in  section  1804(a)(4)  are  the: 

(i)  Designation,  description,  and 
classification  of  hazardous  materials: 


(ii)  Packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials; 

(ill)  Preparation,  execution,  and  use  of 
shipping  documents  pertaining  to 
hazardous  materials  and  requirements 
respecting  the  number,  content,  and 
placement  of  such  documents; 

(iv)  Written  notification,  recording, 
and  reporting  of  the  unintentional 
release  in  transportation  of  hazardous 
materials;  and 

(v)  Design,  manufacturing,  fabrication, 
marking,  maintenance,  reconditioning, 
repairing,  or  testing  of  a  package  or 
container  which  is  represented,  marked, 
certified,  or  sold  as  qualified  for  use  in 
the  transportation  of  hazardous 
materials. 

In  a  final  rule  published  in  the 
Federal  Register  on  May  13, 1992  (57 
FR  20424,  20428),  RSPA  defined 
"substantively  the  same"  to  mean 
"conforms  in  every  significant  respect  to 
the  Federal  requirement.  Editorial  and 
other  similar  de  minimis  changes  are 
permitted."  49  CFR  107.202(d). 

The  HMTA  provides  that  any  directly 
affected  person  may  apply  to  the 
Secretary  of  Transportation  for  a 
determination  whether  a  State,  political 
subdivision,  or  Indian  tribe  requirement 
is  preempted  by  the  HMTA.  Notice  of 
the  application  must  be  pubUshed  in  the 
Federal  Register,  and  the  appUcant  is 
precluded  from  seeking  judicial  relief 
on  the  "same  or  substantially  the  same 
issue"  of  preemption  for  180  days  after 
the  application,  or  until  the  Secretary 
takes  final  action  on  the  application, 
whichever  occurs  first.  49  App.  U.S.C. 
1811(c)(1).  A  party  to  a  preemption 
determination  proceeding  may  seek 
judicial  review  of  the  determination  in 
U.S.  district  court  within  60  days  after 
the  determination  becomes  final,  49 
App.  U.S.C.  1811(e). 

The  Secretary  of  Transportation  has 
delegated  to  RSPA  the  authority  to  make 
determinations  of  preemption,  except 
for  those  concerning  highway  routing, 
which  were  delegated  to  the  Federal 
Highway  Administration.  49  CFR 
1.53(b).  RSPA's  regulations  concerning 
preemption  determinations  are  set  forth, 
at  49  CFR  107.201-107.211  (including 
amendments  of  February  28, 1991  (56 
FR  8616).  April  17, 1991  (56  FR  15510), 
and  May  13. 1992  (57  FR  20424)).  Under 
these  regulations,  RSPA's  Associate 
Administrator  for  Hazardous  Materials 
Safety  issues  preemption 
determinations.  Any  person  aggrieved 
by  RSPA's  decision  on  an  application 
for  a  preemption  determination  may  file 
a  petition  for  reconsideration  within  20 
days  of  service  of  that  decision.  49  CFR 
107.211(a). 


The  decision  by  RSPA's  Associate 
Administrator  for  Hazardous  Materials 
Safety  becomes  RSPA's  final  decision  20 
days  after  service  if  no  petition  for 
reconsideration  is  filed  within  that  time; 
the  filing  of  a  petition  for 
reconsideration  is  not  a  prereqmsite  to 
seeking  judicial  review  under  49  U.S.C. 
1811(e).  If  a  petition  for  reconsideration 
is  filed,  the  action  by  RSPA's  Associate 
Administrator  for  Hazardous  Materials 
Safety  on  the  petition  for 
reconsideration  is  RSPA's  final  agency 
action.  49  CFR  107.211(d). 

In  making  decisions  on  applications 
for  preemption  determinations.  RSPA  is 
guided  by  the  principles  and  policy  set 
forth  in  Executive  Order  No.  12,612. 
entitled  "Federalism"  (52  FR  41685 
(Oct.  30. 1987)).  Section  4(a)  of  that 
Executive  Order  authorizes  preemption 


of  State  laws  only  when  a  statute 
contains  an  express  preemption 
provision,  there  is  other  firm  and 
palpable  evidence  of  Congressional 
intent  to  preempt,  or  the  exercise  of 
State  authority  directly  conflicts  with 
the  exercise  of  Federal  authority.  The 
HMTA  contains  express  provisions, 
which  RSPA  has  implemented  through 
its  regulations. 

m.  Further  Comineiita 

All  comments  should  be  limited  to 
the  issue  of  whether  Michigan's 
hazardous  materials  maridng  laws  and 
regulations  for  vehicles  used  to 
transport  hazardous  waste  are 
preempted  by  the  HMTA.  Comments 
should  specifically  address  the 
"substantively  the  same,"  "dual 
compliance,"  and  "obstacle"  tests 


described  in  Part  II  above.  Comments 
should  also  address  the  issue  of  whether 
Michigan's  hazardous  materials 
regulations  are  "otherwise  authorized 
by  Federal  law." 

Persons  intending  to  comment  should 
review  the  standards  and  procedures 
governing  RSPA's  consideration  of 
applications  for  preemption 
determinations,  set  forUi  at  49  CFR 
107.201-107.211. 

Issued  in  Washington,  DC,  on  Januaiy  17, 
1993. 

Alan  I.  Kobcils, 

Associate  Administrator  for  Hazardous 

Materials  Safety. 

(FR  Doc.  93-1778  Filed  1-25-93;  8:45  am] 
■UMQ  OOOe  4t1«-W-H 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Dodwt  No.  PDA-7(R);  Notice  No.  93-3] 

Application  by  NASA,  Inc.  for  a 
Preemption  Determination  as  to 
Hazardous  Materials-Reiated  Codes 
Applied  by  the  County  of  Los  Angeles, 
Calltomia,  to  the  Transportation  of 
Hazardous  Materials  on  Private 
Property 

AGENCIES:  Research  and  Special 
Programs  Administration  (RSPA)  and 
Federal  Railroad  Administration  (FRA), 
U.S.  Department  of  Transportation. 
ACnoN:  Public  notice  and  invitation  to 
comment. 

SUMMARY:  HASA,  Inc.  (HASA)  has 
applied  for  an  administrative 
determination  as  to  whether  various 
hazardous  materials-related  codes  of  Los 
Angeles  County  imposed  upon  the 
transportation  of  hazardous  materials  on 
private  property  owned,  leased,  or 
under  the  control  of  the  consignor, 
consignee,  or  transporter  of  hazardous 
materials  are  preempted  by  the  > 

Hazardous  Materials  Transportation  Act 
(HMTA). 

DATES:  Comments  received  on  or  before 
March  31, 1993  and  rebuttal  comments 
received  on  or  before  Jime  4,  1993  will 
be  considered  before  an  administrative 
ruling  is  issued  by  RSPA's  Associate 
Administrator  for  Hazardous  Materials 
Safety.  Rebuttal  comments  may  discuss 
only  those  issues  raised  by  comments 
received  during  the  initial  comment 
period  and  may  not  discuss  new  issues. 
ADDRESSES:  The  application  and  any 
comments  received  may  be  reviewed  in 
the  Dockets  Unit,  Research  and  Special 
Programs  Administration,  room  8421, 
400  Seventh  Street  SW..  Washington, 
DC  20590-0001  (Tel.  No.  (202)  366- 
4453).  Comments  and  rebuttal 
comments  on  the  application  may  be 
submitted  to  the  Dockets  Unit  at  the 
above  address,  and  should  include  the 
Docket  Number  (PDA-7(R)).  Three 
copies  of  each  should  be  submitted.  In 
addition,  a  copy  of  each  comment  and 
each  rebuttal  comment  must  also  be  sent 
to:  (a)  Ms.  Mary  Flynn.  Director, 
Government  Relations  and  Public 
Affairs.  HASA,  Inc.,  23119  Drayton  St.. 
Saugus.  CA  91350;  and  Mr.  Larry  ]. 
Monteilh,  Executive  OfHcer,  Board  of 
Supervisors  for  the  County  of  Los 
Angeles,  500  West  Temple  Street,  room 
383.  Los  Angeles.  CA  90012.  A 
certification  that  a  copy  has  been  sent  to 
these  persons  must  also  be  included 
with  the  comment.  (The  following 


format  is  suggested:  "I  hereby  certify 
that  copies  of  this  comment  have  been 
sent  to  Ms.  Flynn  and  Mr.  Monteilh  at 
the  addresses  speciBed  in  the  Federal 
Register.") 

FOR  FURTHER  MFORMATION  CONTACT: 
James  E.  Meason.  Attorney,  OfBce  of  the 
Chief  Counsel,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation, 
Washington,  DC  20590-0001  (TeL  No. 
[202]  366-4400). 

I.  HASA's  Application  for  •  Preeinplion 
Determination 

With  its  December  22, 1992  letter. 
HASA  applied  for  a  determination  that 
various  Los  Angeles  County  codes 
relating  to  the  transportation  of 
hazardous  materials  on  private  property 
owned,  leased,  or  under  the  control  of 
the  consignor,  consignee,  or  transporter 
of  hazardous  materieds  are  preempted  by 
the  HMTA.  The  text  of  HASA's 
application  follows  (the  appendices  to 
HASA's  application  are  available  for 
examination  at,  and  copies  may  be 
obtained  at  no  cost  from,  RSPA's 
Dockets  Unit  at  the  address  and 
telephone  number  set  forth  in 
ADDRESSES  above). 
Ms.  Mary  Flynn,  Director.  Govenunent 

AfEairs  and  Public  Relations.  HASA,  Inc., 

23119  Drayton  Street,  Santa  Clarita. 

California  91350,  805/259-5848;  FAX 

805/259-1538 

Before  the  Associate  Administrator  for 
Hazardous  Materials  Safety  Research  and 
Special  Programs  Administration,  United 
States  Department  of  Transportation 

HASA.  Inc.  Applicant;  Application  for  an 
Administrative  Determination  Pursuant  to  49 
U.S.C.  1811(c)  and  49  CFR  107.203  et  seq. 
Docket  No.    

I 

This  is  an  application  by  HASA.  Inc.  a 
California  corporation,  to  the  Associate 
Administrator  for  Hazardous  Materials 
Safety,  Research  and  Special  Programs 
Administration,  United  States  Department  of 
Transportation  for  an  administrative 
determination  pursuant  to  49  U.S.C.  App. 
18n(c)(l)  and  regulations  thereunder 
promulgated  in  49  CFR  107.203  et  seq.  at  to 
whether  sections  2.20.140  through  2.20.170 
of  part  2,  title  2  of  the  Los  Angeles  County 
Code  (Los  Angeles  County  Ordinance, 
•LACoO,"  No.  90-0109),  "LACoC."  attached 
herewith  and  identified  as  "Exhibit  1;" 
Sections  4.108  c.  6.;  80.101 .  EXCEPTION  1; 
80.103  (a),  (c).  (d).  and  (e);  80.104  (a),  (f)  and 
(g):  80.201;  80.202  (a);  80.202  (b);  80.203; 
80.301  (b)  (1)  and  80.402  (c)  (8)  (A)  of  the 
County  of  Los  Angeles  1990  Fire  Code  (Title 
32  of  the  LACoC  LACoO  No.  90-0110), 
"Exhibit  2"  attached  herewith,  are  pre- 
empted by  Sections  112  (a)  (1).  (2).  and  (3) 
of  the  Federal  Hazardous  Materials 
Transportation  Act.  as  amended  by  the 
Hazardous  Materials  Transportation  Uniform 
Safety  Act  of  1990,"  "HMTA."  and/or 


regulation  promulgated  pursuant  thereto  at 
49  CFR  107.202. 

n 

The  issue  presented  to  the  Assistant 
Administrator  is  as  to  whether  Federal 
statute  and  regulation  thereunder  are 
applicable  to  transportation  of  hazardous 
materials,  including  loading,  unloading,  and 
storage  Incidental  thereto,  on  private 
property  owned,  leased  and/or  under  the 
control  of  the  consignor,  consignee,  and/or 
transporter  of  the  hazardous  materials 
shipment. 

The  Consolidated  Fire  Protection  District 
of  Los  Angeles  County  through  its  authorized 
representative,  the  Ux  Angeles  County  Fire 
Department,  alleges  and  believes  that  local 
regulations,  i.e..  the  LACoC.  pre-empt  the 
HMTA  and  regulation  thereunder  when 
transportation  of  hazardous  materials, 
including  loading,  unloading,  and  storage 
incidental  thereto,  occurs  on  the  private 
property  owned,  leased,  and/or  otherwise 
under  the  control  of  the  consignor, 
consignee,  and/or  the  transjxjrter. 

If  the  LACoC  rather  than  the  HMTA  and 
regulation  thereunder  is  applicable  to  the 
transportation  of  hazardous  materials, 
including  loading,  unloading,  and  storage 
incidental  thereto,  on  private  property 
owned,  leased,  and/or  otherwise  under  the 
control  of  the  consignor,  consignee,  and/or 
transporter,  dozens  of  local  and  state 
regulations  become  applicable,  many  of 
which  are  incompatible  with  or  an  obstacle 
to  the  accomplishment  of  the  Federal 
scheme. 

The  applicant,  HASA,  Inc.,  alleges  and 
believes  that  the  HMTA  and  regulation 
thermuder  is  applicable  to  the  transportation 
of  hazardous  materials,  including  loading, 
unloading,  and  storage  incidental  thereto, 
irrespective  of  the  locale,  i.e..  public 
property,  public  right-of-way.  railroad 
property,  other  private  property,  private 
siding,  etc. 

This  application  for  an  administrative 
determination  of  pre-emption  is  si>ecific  to 
the  transportation,  including  loading, 
unloading,  and  storage  incidental  thereto,  of 
liqueHed  chlorine  in  rail  road  tank  cars  at  the 
Santa  Clarita,  California  manufacturing 
facility  of  HASA,  Inc. 

HASA.  Inc.  requests  that  the  Associate 
Administrator  consider,  when  evaluating  this 
administrative  application  for  pre-emption, 
transportation,  including  loading,  unloading, 
and  storage  incidental  thereto  of  all 
hazardous  materials.  We  allege  and  believe 
that  consideration  of  the  larger  issue,  i.e.. 
transportation  of  all  hazardous  materials,  is 
in  the  public  interest.  There  are  several 
thousand  shipments  of  hazardous  materials 
each  and  every  day  within  the  County  of  Los 
Angeles  which  may  be  subjected  to  the 
regulatory  scheme  contained  in  the  LACoC 
Nationwide,  there  are  500.000  shipments  of 
hazardous  materials  each  and  every  day  in 
both  inter-  and  intra-state  commerce. 

Ill 

The  applicant.  HASA.  Inc..  is  a  California 
corporation  with  manufacturing  and 
distribution  facilities  located  in  California 
and  in  Arizona.  We  distribute  products 
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through  the  western  United  States  and, 
additionally,  both  in  Alaska  and  in  Hawaii. 
Our  California  manufoctiiring  facility  is 
located  at  23119  Drayton  Street;  Santa 
Parita.  California  91350.  The  city  of  Santa 
□arita  is  located  within  the  County  of  Los 
Angeles  and  within  the  Consolidated  Fire 
Protection  District  of  Los  Angeles  County. 

HASA,  Inc.  manufectures,  packages, 
warehouses,  and  transports  chemical 
compounds  for  use  in  potable  and  waste 
water  treatment,  swimming  pool  and  spa 
disinfection,  etc  Many  of  these  chemicals  are 
classified  as  hazardous  materials  in  the 
"Hazardous  Materials  Table,"  49  CFR 
172.101  and  are,  therefore,  subject  to 
regulation — with  respect  to  transportation 
including  loading,  unloading,  and  storage 
incidental  thereto— under  the  HMTA  and 
regulations  thereunder  promulgated. 

IV 

HASA,  Inc.  receives  railroad  tank  cars 
containing  liquefied  chlorine  from 
manufecturers  engaged  in  interstate 
commerce.  We  unload  liquefied  chlorine 
from  these  railroad  tank  cars  on  our  private 
siding  adjacent  to  our  facility  in  Santa 
Qarita,  California.  Transportation  of 
liquefied  chlorine,  including  loading, 
unloading,  and  storage  incidental  thereto,  at 
our  facility  is  in  accordance  with  the  HMTA, 
regulations  thereunder  promulgated  at  49 
CFR  part  174,  in  accordance  with  the 
Chlorine  Manual  and  related  pamphlets 
published  by  the  Chlorine  Institute,  and  in 
accordance  with  a  specific  exemption  issued 
by  the  Research  and  S(>ecial  Progrjims 
Administration,  "RSPA,"  E-10552. 


Santa  Garita  is  an  incorporated  city  within 
the  County  of  Los  Angeles.  Our  city  does  not 
maintain  a  "city  fire  department."  Fire 
protection  is  provided  by  the  Consolidated 
Fire  Protection  District  of  Los  Angeles 
County,  "CFPD/LACo,"  under  contract  with 
the  city.  Santa  Qarita  is  one  of  many  cities 
which  have  contracted  with  the  CFPD/LACo 
for  fire  protection  services.  All  contract  cities 
are  located  within  the  CFPD/LACo.  The 
CFPD/LACo  adopted  title  32  of  the  LACoC 
(LACoO  No.  90-0111)  as  the  fire  code  for  the 
CFPD/LACo,  i.e.,  the  fire  code  for  the  County 
of  Los  Angeles  and  the  CFPD/LACo  are 
identical. 

Title  32  of  the  Los  Angeles  County  Code 
was  amended  by  Los  Angeles  County 
Ordinance  90-0110,  discussed  ante,  and 
includes  adoption  by  reference  with 
additional  amendments  of  the  1988  edition  of 
the  Uniform  Fire  Code,  published  jointly  by 
the  International  Conference  of  Building 
Officials  and  the  Western  Fire  Chiefs 
Association.  Fire  protection  services  for  the 
CFPD/LACo  are  provided  by  the  Los  Angeles 
County  Fire  Department. 

VI 

Over  the  past  year,  HASA,  Inc.  has  been 
inspected  numerous  times  by  the  county  fire 
department,  and  as  a  result  of  these 
inspections,  subsequently  ordered  to  comply 
with  the  regulation  contained  in  the  county 
fire  code  with  respect  to  "on-site 
transportation"  of  hazardous  materials.  In 
each  and  every  case — having  been  inspected 


and  ordered  to  comply  with  the  county  fire 
code  requirements — HASA,  Inc.  has  filed  an 
appeal  in  a  timely  manner  in  accordance 
with  the  requirements  for  filing  an 
administrative  appeal  as  set  forth  in  the 
applicable  coun^  fire  code.  As  of  the  date  of 
this  application  for  an  administrative 
determination  for  pre-emption  with  the 
Associate  Administrator,  none  of  these 
administrative  appeals  filed  in  accordance 
with  our  county  fire  code  has  been  scheduled 
for  hearing,  i.e.,  neither  the  Board  of  Appeals 
of  the  City  Council  of  the  City  of  Santa 
Qarita  nor  the  Board  of  Appeals  of  the  CFPD/ 
LACo  has  set  these  matters  for  hearing. 

HASA,  Inc.  has  {>aid  annual  fees  to  the 
County  of  Los  Angeles  since  1990  for 
"handling"  liquefied  chlorine  in  rail  road 
tank  cars.  These  fees  are  used  by  the  County 
for  enforcement  of  Chapter  6.95  of  the 
California  H&SC,  not  for  purposes  related  to 
the  transportation  of  hazardous  materials. 

vn 

HASA,  Ina  requests  that  the  Associate 
Administrator  for  Hazardous  Materials 
Safety,  Research  and  Special  Programs 
Administration,  United  States  Department  of 
Transp>ortation,  make  an  administrative 
determination  in  accordanc*  with  the  HMTA 
and  regulations  thereunder  that  sections 
2.20.140  through  2.20.170  of  title  2  of  the 
LACoC,  sections  4.108  c  6.;  80.101, 
EXCEPTION  1;  80.103  (a),  (c),  (d),  and  (e); 
80.104  (a),  (f),  and  (g):  80.201;  80.202  (a); 
80.202  (b);  80.203;  80.301(b)(1)  and 
80.402(c)(8)(A)  in  title  32  of  the  LACoC 
(LACoO  No.  90-0110,  as  adopted  by  LACoO 
90-0111  as  the  Fire  Code  for  the  CFPD/LACo 
are  pre-empted  by  sections  112(a)  (1),  (2), 
and/or  (3)  of  the  HMTA,  and/or  49  CFR 
107.202. 

VIII 

The  text  of  the  LACoC  for  which  a  Pre- 
emption Determination  is  sought  is  set  our 
post. 

2.20.140    Annual  Fees  to  be  Paid  by 
Handlers  of  Hazardous  Materials.  The  annual 
fee  required  to  be  paid  to  the  county  by  every 
handler  of  hazardous  materials  for  the 
administration  and  enforcement  of  the 
provisions  of  the  Act  shall  be  as  follows: 
....  (Note:  balance  of  text  appears  in 
"Exhibit  1"  attached  herewith.) 

....  and .... 

2.20.150    Additional  Fees— Acutely 
Hazardous  Substances.  Every  handler  of  an 
acutely  hazardous  material,  shall  in  addition 
to  the  fee  specified  in  Section  2.10.140,  be 
required  to  pay  an  annual  fee  to  the  county 
for  administration  and  enforcement  of 
acutely  hazardous  materials  registration,  risk 
assessment,  and  risk  mitigation  in 
accordance  with  compliance  under  the  Act. 
The  fee  shall  be  calculated  as  follows: .... 
(Note:  balance  of  text  appears  in  "Exhibit  2" 
attached  herewith.) 

....  and .... 

2.20.160    Late  Submission  Fee.  A  late 
submission  fee  shall  apply  to  the  filing 
requirements  of  both  the  business  plan  and 
inventory  and  to  the  AHM  registration 
requirements  as  follows: ....  (Note: 
balance  of  text  appears  in  "Exhibit  1" 
attached  herewith.) 


....  and .... 

2.20.170    Pee  Schedule— Annual 
Adjustment  Procedure.  Beginning  writh  the 
1991-1992  fiscal  year,  the  schedule  of  fees 
contained  in  Section  2.20.140  through 
2.20.160  inclusive  shall  be  adjusted  annually 
by  the  following  procedure: ....  (Note: 
balance  of  text  appears  in  "Exhibit  1" 
attached  herewith.) 

....  and .... 

Note:  The  following  Sections  reference 
sections  in  the  County  of  Los  Angeles  1990 
Fire  Code,  which  consists  of  the  1988  edition 
of  the  Uniform  Fire  Code  as  amended  by 
LACoO  90.0110— Title  32  of  the  LACoC  The 
numbering  system  deviates  from  the  system 
incorporated  in  the  LACoC  and  is  based  on 
the  numbering  system  in  the  Uniform  Fire 
Code. 

Section  4.108  c.  6.  Compressed  Gases.  To 
store,  transport  on  site,  dispense,  use,  or 
handle  at  normal  temperatures  and  pressures 
compressed  gases  in  excess  of  the  following 
amounts: 


Type  o(  gas 


Flammabte  (except  cfyo- 
gentc  fluids  and  lique- 
Ned  petroleum  gasas). 

Oxkteing  (inchtdina  oxy- 
gen). 

CofToaive _ 

HJgWy  Toxic 

RadtoacUve 

Raacttve  (Unstable) 

Inert  


Amount 


200  cubic  leeL 


SCO  cubic  leaL 

AnyAmounL 
Any  Amount. 
AnyAmounL 
Any  Amount 
6,000  cubic  feet 


See  Article  74,  Article  80,  and  Article  82. 
....  and .... 
Scope 

Section  80.101 ....  The  classification 
system  referenced  in  Division  II  shall  apply 
to  all  hazardous  materials,  including  those 
materials  regulated  elsewhere  in  this  code. 

EXCEPTIONS:  1.  The  off-site 
transportation  of  hazardous  materials  when 
in  conformance  with  the  Department  of 
Transportation  (DOT)  regulations. 

.  .  :  . and  .... 
Permits 

Section  80.103(a)  General.  No  person,  firm 
or  corporation  shall  store,  dispense,  use,  or 
handle  hazardous  material  in  excess  of  the 
quantities  specified  in  Section  4.108  unless 
and  until  a  valid  permit  has  been  issued 
pursuant  to  this  article. 

A  permit  shall  be  obtained  when  a  material 
is  classified  as  having  more  than  one  hazard 
category  of  the  quantity  limits  are  exceeded 
in  any  category.  .  .  . 

(c)  Hazardous  Materials  Business  Plan. 
Each  application  for  a  permit  required  by  this 
article  shall  include  a  Hazardous  Materials 
Business  Plan  (HMBP)  in  accordance  with 
chapter  2.20  of  part  2  of  the  Los  Angeles 
County  Code.  Note:  Chapter  2.20,  Part  2, 
LACoC  is  attached  herewith  as  "Exhibit  1." 

(d)  Hazardous  Materials  Inventory 
Statement.  Each  application  for  a  p>ermit 
required  by  this  article  shall  include  a 
Hazardous  Materials  Inventory  Statement 
(HMIS)  in  accordance  with  chapter  2.20  of 
part  2  of  title  2  of  the  Los  Angeles  County 
Code. 
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(e)  Emergency  Information.  Hazardous 
Materials  Business  Plans.  Risk  Management 
Prevention  Program  and  Hazardous  Materials 
Inventory  StatemenU  shall  be  posted  in  an 
approved  location  and  immediately  available 
to  emergency  responders.  The  chief  may 
require  that  the  iofbrmation  be  posted  at  the 
entrance  to  the  occupancy  or  property. 

.  .  .  .and.  .  .  . 
General  Requirements 

Section  80.104  (a)  General.  The  storage, 
use.  dispensing,  and  handling  of  hazardous 
materials  shall  be  in  compliance  with  the 
provisions  of  this  article.  .  .  . 

(f)  Hazardous  Materials  Business  Plan. 
Every  business  shall  comply  with  the 
reporting  requirements  as  set  forth  in  chapter 
2.202  of  part  2  of  title  2  of  the  Los  Angeles 
County  Code. 

(g)  Risk  Management  and  Prevention 
Program.  Every  business  shall  comply  with 
the  requirements  as  set  forth  in  chapter  2.20 
of  part  2  of  title  2  of  the  Los  Angeles  County 
Code. 
....  and .... 

5»cope 

Section  80.201.  For  the  purposes  of  this 
code,  hazardous  materials  shall  be  divided 
into  hazard  categories.  The  categories  include 
materials  regulated  under  this  article  and 
materials  regulated  elsewhere  in  this  code. 

....  and .... 
Hazardous  Categories 

Section  80.202  (a)  Physical  Hazards.  The 
materials  listed  in  this  section  are  classified 
as  physical  hazards.  A  material  with  a 
primary  classification  as  a  physical  hazard 
may  also  present  a  health  hazard. 

1.  Explosives  and  blasting  agents,  regulated 
elsewhere  in  this  code. 

2.  Compressed  Gases,  regulated  in  this 
article  and  elsewhere  in  this  code. 

3.  Flammable  and  combustible  liquids 
regulated  elsewhere  in  this  code. 

4.  Flammabie  solids. 

5.  Organic  peroxides. 

6.  Oxidizers. 

7.  Pyrophoric  materials. 

8.  Unstable  (reactive)  materials. 

9.  Water-reactive  materials. 

10.  Cryogenic  fluids,  regulated  under  this 
article  and  elsewhere  in  this  code. 

(b)  Health  H=»zards.  The  materials  listed  in 
this  section  are  classified  as  health  hazards. 
A  material  with  a  primary  classification  as  a 
health  hazard  may  also  present  a  physical 
hazard. 

1.  Highly  toxic  or  toxic  materials, 
including  highly  toxic  or  toxic  compressed 
gases. 

2.  Radioactive  materials. 

3.  Corrosives. 

4.  Other  Health  hazards. 

and  .... 

Appendix 

Section  80.203.  Descriptions  and  examples 
of  materials  included  in  hazard  categories  are 
contained  in  Appendix  VI-A. 

and 

^wKrtion  80  301  (b)  Containers  and  Tanks  1 
l>:Mgn  and  Construction.  Containers  and 


tanks  shall  be  designed  and  constructed  In 
accordance  with  nationally  recognized 
standards.  See  Section  2.304  (b).  Tank 
vehicles  and  railroad  tank  cars  shall  not  be 
used  as  storage  tanks.  Unloading  operations 
shall  be  in  accordance  with  Section  79.808. 

....  and  .... 

80.402(c)  (8)  Special  Requirements  for 
Highly  Toxic  or  Toxic  Compressed  Gases.  A. 
Gas  Cabinets  or  Local  Exhaust.  When  .  .  . 
railroad  tank  cars  regulated  by  DOT  are  used 
out-of-doors,  gas  cabinets  or  a  locally 
exhausted  enclosure  shall  be  provided.  When 
gas  cabinets  are  provided,  the  installation 
shall  be  in  accordance  with  the  provisions  of 
Section  80.303  (a)  (6)  (B).  The  required 
treatment  system  shall  be  designed  in 
accordance  with  the  provisions  of  Section 
80.303  (a)(6)(D). 

....  and  .... 

Appendix  VI-A.  "Hazardous  Materials 
Classifications."  Note:  Due  to  length. 
Appendix  VI-A  is  incorporated  by  reference 
as  though  it  appears  in  its  entirety  herein.  A 
copy  of  the  Appendix  is  attached  herewith  in 
the  Appendix  to  this  application. 

a 

Exception  1,  Section  80.101  exempts  "off- 
site  transportation  of  hazardous  materials" 
from  regulation  in  the  LACoC.  Section 
80.103,  "Permits,"  references  section  4.108  c 
6.  for  permit  requirements.  Section  4.108  c 
6.  requires  that  a  permit  be  obtained  for  "on- 
site  transportation"  of  compressed  gases  in 
excess  of  200—6,000  cubic  feet,  depending 
on  the  gas  classiRcation.  It  is  clear  that  it  is 
the  intent  of  the  county  fire  code  that  "on- 
site  transportation"  is  subject  to  regulation. 

When  "on-site  transportation"  is  subject  to 
regulation  in  the  county  fire  code,  all  of  the 
requirements  contained  in  Article  80. 
"Hazardous  Materials"  are  applicable  to 
compressed  gases.  Sections  80.103  (c),  (d), 
and  (e)  and  sections  80.104  (f)  and  (g)  require 
compliance  with  chapter  2.20  of  title  2  of  the 
LACoC. 

Chapter  2.20  of  title  2  implements  Chapter 
6.95  of  the  California  H&SC  The 
requirements  contained  in  titles  2  and  32  of 
the  LACoC  are  in  addition  to  and  different 
from  requirements  contained  in  the  HMTA 
and  regulation  thereunder  and  stand  as  an 
obstacle  to  the  accomplishment  of  the  Act.  In 
H.R.  Report  No.  444.  Pt.  1, 101st  Congress.  2d 
Session  34  (1990): 

(C)onflicting  Federal.  State,  and  local 
requirements  pose  potentially  serious  threats 
to  the  safe  transportation  of  hazardous 
materials.  Requiring  State  and  local 
governments  to  conform  their  laws  to  the 
HMTA  and  regulations  thereunder  with  the 
specific  subjects  listed  in  105  (a)  (4)  (B)  will 
enhance  the  safe  and  efficient  transportation 
of  hazardous  materials,  while  better  defining 
the  appropriate  roles  of  Federal,  State,  and 
local  jurisdictions. 

HASA,  Inc.  requests  the  Associate 
Administrator  compare  the  requirements  set 
forth  in  part  2  of  title  2  of  the  LACoC  and 
title  32  of  the  LACoC,  the  "fire  code"  of  the 
CFl'D/LACo,  as  set  out  ante,  with  the 
following  Federal  Statute,  regulations 
promulgated  Ihereii  •  der,  previously  issued 
Inconsistency  Rulings,  Rulings  of  the  Courts, 


and  Bxemptiona  issued  by  the 
Administration. 

Sections  8a  103  (c).  (d).  and  (e)  require 
compliance  with  Part  2  of  title  2  of  the 
LACoC  as  a  condition  of  obtaining  a  pertnil     . 
for  "on-site"  transportation  of  hazaraous 
materials  in  excess  of  the  permit  quantities 
listed  in  section  4.106  of  title  32  of  the 
LACoC  Sections  2.20.140  through  2.20.170 
of  the  LACoC  provide  for  establishment  and 
collection  of  fees  for  "handlers"  of  hazardous 
materials  which  are  paid  to  the  County  of  Los 
Angeles  for  administration  and  enforcement 
of  chapter  6.95  of  the  California  H»SC 
Chapter  6.95  provides  inter  alia  regulations 
for  hazardous  materials  business  plans, 
hazardous  materials  inventories,  and  risk 
management  and  prevention  plans.  None  of 
these  activities  are  related  to  the 
transportation  of  hazardous  materials. 

Article  1  of  chapter  6.95  provides 
requirements  for  "Business  and  Area  Plans." 
It  is  attached  herewith  and  identified  as 
"Exhibit  3."  Article  2  of  chapter  6.95 
provides  requirements  for  "Hazardous 
Materials  Management."  It  is  attached 
herewith  and  identified  as  "Exhibit  4." 
Regulations  and  reporting  forms  to  carry  out 
the  requirements  of  chapter  6.95  have  been 
promulgated  at  19  California  Code  of 
Regulations,  "CCR,"  2720  et  seq.  These 
regulations  and  reporting  forms  are  attached 
herewith  and  identified  as  "Exhibit  5." 

The  term  "handler"  is  defined  at  section 
2.20.100  of  title  2  of  the  LACoC  as  follows. 

"Handler"  means  any  business  which 
handles  a  hazardous  material  or  acutely 
hazardous  material,  except  where  all  acutely 
hazardous  materials  present  at  the  business 
are  handled  in  accordance  with  a  removal  or 
remedial  action  taken  pursuant  to  the 
Carpenter-Presley-Tanner  Hazardous 
Substance  Account  Act  (Chapter  6.8 
(commencing  with  Section  25300)  of  the 
Health  and  Safety  Code). 

HASA,  Inc.  alleges  and  believes  that  (1) 
Non-Federal  regulation  of  the  "handling"  of 
hazardous  materials  during  transportation, 
including  loading,  unloading,  and  storage 
incidental  thereto  is  pre-empted  by  the 
HMTA  and  regulation  thereunder;  and  that 
(2)  irrespective  of  pre-emption  issues,  the 
assessment  and  collection  of  fees  in 
connection  with  the  transportation  of 
hazardous  materials  is  pre-empted  unless 
and  until  such  fees  collected  are  used  for 
purposes  relating  to  the  transportation  of 
hazardous  materials. 

At  49  CFR  107.202  (a)(2)  and  (c). 
"Standards  for  Determining  Pre-emption"  w« 
find  the  following. 

(a)(2)  •  •  *  (A)ny  law.  regulation,  order, 
ruling,  provision,  or  other  requirement  of  a 
State  or  political  subdivision  thereof  •  •  • 
which  concerns  the  following  subjects  and 
which  is  not  substantively  the  same  as  any 
provision  of  this  Act  or  any  regulation  under 
such  provision  which  concerns  such  subject, 
is  pre-empted:  The  packing,  repacking, 
handling,  labeling,  marking,  and  placarding 
of  hazardous  materials  (Emphasis  added). 

(c)  A  State  or  political  subdivision  thereof 
*   *  •  may  not  levy  any  fee  in  connection 
with  the  transportation  of  hazardous 
materials  that  is  not  equitable  and  not  used 
for  purposes  related  to  the  transportation  of 
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hanntou*  matariab.  Includliig  eDforcaraeot 
and  the  planning,  developaeiit,  and 
mainten«ao»  of  a  capability  for  eraeigancy 
respoBM. 

Rcqutre—BU  coatatned  ta  Qiapter  &96 
provide  far  written  DotificatiaD,  tacoiding. 
and  reparting  of  the  uniataBtionaL  ralaaaa  of 
haiatdaua  ■■teriata.  Tbaae  raqaiiamenta  are 
pre-emptad  by  49  CPR  107.202(a)(4). 

(^H)  •  •  •  (A)ny  law,  regutation,  order, 
ruling,  proviakm,  or  other  requirement  of  a 
State  or  politlcai  subdivision  thereof  •  •  • 
which  coacems  the  following  subjects  and 
whJdi  to  not  substantively  the  same  as  any 
ptorisiDn  of  this  Act  or  Miy  regulation  under 
such  provisioB  which  coocenw  such  subject, 
is  pre-empted:  *  *  *.  Thawriltao 
notiflcatioB.  reoordtng,  and  reporting  of  the 
uniatentional  release  in  transportatioo  of 
hazvdous  materials. 

The  requirement  to  coraply  writh  chapter 
2.20  of  title  2  of  die  LACoC  is  reiterated  fai 
title  32  of  the  LACoC  under  "General 
RaqiiiiemenU"  at  sections  80.104  (a),  (f),  and 
(g).  It  is  our  understanding  that  the  intent  of 
section  8ai03  is  to  require  that  businesses 
produce  a  HMK>,  HMIS,  and  RMPP  in 
accordanca  vrtth  part  2" of  title  2  of  the 
LACoC  fvkv  to  commencing  operations.  The 
intmt  of  section  80.104  is  to  require  existing 
businesaas,  wiiich  already  are  operating 
under  a  permit  firom  tlie  fire  department,  to 
comply  with  part  2  of  title  2  of  the  LACoC 

We  allege  and  beheve  that  compiiaoce 
with  sections  4.108  c.  6..  80.103  (c),  (d).  and 
(e),  aad  8ai04  (a),  (f).  and  (g)  with  respect 
to  "on-site"  transportation  of  hazardous 
materials  is  also  pre-empted  by  49  CFR 
107.202(bK2>. 

(bJU)  *  *  •  (A)By  requirement  of  a  State 
or  political  subdivision  *  •  •  is  pre-enrpted 
if  (t)he  State  or  political  subdivision  *  *  * 
requirement  as  affiled  or  enforced  creates  an 
obstacle  to  the  accomplishment  and 
execution  of  the  Act  or  regulations  issued 
undeitheAcf  *  *. 

Similar  pennil  requirements  are  found  in 
section  17.66.150  <rf  the  San  )oee  Municipal 
Code.  In  Inconsistency  Ruling  IR-28,  City  of 
San  Jose,  California;  Restrictions  on  Storage 
of  Hezardous  Materials  (55  FR  88*4,  March 
8, 1990),  the  Director  opined  at  8890: 

The  type  of  unfettered  discretion  asserted 
by  the  City  in  this  language  with  respect  to 
appnsval  or  disapproval  of  storage  of 
hazardous  materiaU  incidental  to  the 
transportation  thereof  is  inconsistent  with 
the  HMTA  and  the  HMR  •  *  •. 

(A)  State  or  local  permitting  system  which 
prohibits  or  requires  certain  hazardous 
materials  transportation  activities  depending 
upon  wheth«r  a  permit  has  been  issued 
(regardless  of  whether  the  activity  is  in 
compliance  with  the  HMR).  applies  to 
selected  hazardous  nmteriak  *  *  *  and 
contains  considerable  discretion  as  to  permit 
issuance  is 

"Cumulatively,  these  factors  constitute 
unauthorized  prior  restraints  on  shipments  of 
*   *  *  hazardous  materials  that  are 
presumptively  safe  based  on  their 
compliance  with  Federal  Regulations. 

In  Soatherit  Pacific  Transportation 
Company  v.  PvUic  Service  Commission  of 
Nevada  CA.  9  (Nev)  1990,  909  F  2d.  352, 
State  of  Nevada  regulations  requiring  rail 


carriers  to  obtain  an  annual  parmlt  prior  to 
loading,  unloading,  and  transiening  or 
storing  baaardoaa  matarial  on  railroad 
property  within  tha  state  were  found  to  ha 
pre-empted  by  the  HMTA  and  regulations 
thereunder  prooralgalad. 

As  a  condition  far  obtaininga  permit  for 
"on-site  transportation"  af  hazardous 
materials,  the  ^plicant  omst  sufaaut  a 
Hazardous  Malarials  Business  Plan,  a 
Haxardous  Materials  Inventory  StatHnaot. 
Emergency  Infonnatioo,  comply  with  all  at 
the  additional  requirements  contained  in 
Article  80,  "Hazardous  Materials."  litla  32. 
LACoC  section  79.806  of  title  32,  LACoC 
'  and  with  chapter  2.20.  part  2.  LACoC  which 
mandates  compliance  with  Chapter  6.96  of 
the  California  H&SC 

The  HMBP  requires  inter  alia  specific 
information  about  the  facility's  operation, 
induding  land  uses  on  adjacent  property,  a 
detailed  schematic  of  the  facility,  specific 
information  about  each  hazardous  materia 
located  on  the  premises,  submission  of  a 
HMIS,  employee  training  and  infacmatioB. 
emergency  response  information.  See  19  OCR 
2720.  "Proposed  Area  Plans,"  in  "Exhibit  5." 
The  HMIS  required  as  part  of  the  HMBP. 
requires  a  list  of  all  hazardous  niaterials 
located,  stored,  and/or  handled  at  the  facihty, 
quantity  ranges,  classification  of  hazard,  days 
on-site,  etc  See  19  CCR  2730.  "Optional 
Model  Inventery  R^)orting  Form."  in  Exhibit 
5. 

In  IR-28  at  8881.  die  Administxatar 
opined: 

Information  and  docunventation 
requirements  as  prerequisites  to  hazardous 
materials  traiks porta tion  have  been 
considered  on  many  prior  occasions.  Where 
such  requirements  exceeded  Federal 
requirements,  they  have  tieen  found  to  create 
poteatia)  delay  or  diversion  of  hazardous 
materials  traitsportation,  to  constitute  an 
obstacle  to  execution  of  the  HMTA  and  the 
HMR.  and  thus  to  be  inconsistent  *   *  *. 

The  issue  was  succinctly  addressed  in  IR- 
19  •   *   *.  In  summary,  the  HMTA  and  HMR 
provide  sufficient  information  and 
documentation  requirements  for  the  safe 
transportation  of  hazardous  materials;  state 
and  local  requirements  in  excess  of  them 
constitute  obstacles  to  implementation  of  the 
HMTA  and  the  HMR  and  are  thus 
inconsistent  with  them. 

The  Administrator  opined  in  IR-2S  at 
8890: 

•   *   *  the  City's  information  requirements 
are  inconsistent  with  the  HMR  insofar  as  they 
require  emergency  response  information  as  a 
pri-requisite  to  tlie  loading,  unloading  and 
storage  of  hazardous  materials  incidental  to 
their  transportation  *  *  •. 

RSPA's  emergency  response  information 
requirements  (hiote:  Emergency  Response 
Communication  Stantiard.  49 CFR 
172.201(d))  for  hazardous  materials 
transportation,  including  the  loading, 
unloading,  or  storage  incidental  to  such 
transportation  exclusively  occupy  the  field. 

Sections  80.101.  80.201.  80.202,  8a203. 
and  Appendix  VI-A  address  classification  of 
hazardous  materials.  The  classification 
system  is  different  bvtn  and  in  addition  to 
the  classification  system  promulgated  by 
RSPA  pursuant  to  tba  HMTA. 


Presomptlveky.  thta  daasificatton  syatam 
appllaa  to  "on-site  tnospartaban"  of 
haaai^ons  ■ntsiiali.  and  is  not  applicable  to 
"off-dte  transportation''  oi  haaidous 
materials.  At  49  CFR  107  Jt»<aXl).  la 
pertinant  part: 

(aMD  lA)By  law,  ragnlation.  order  rxiltng. 
provision,  or  other  requiremeBt  of  a  State  or 
political  sobdivision  thereof  *  *  *  which 
concerns  the  foUowing  sabfecte  and  which  la 
not  sobatentively  tha  same  as  any  pioviafcai 
of  this  Act  or  any  regulation  under  such 
provisioa  which  concerns  such  subject,  is 
pre-empted:  (t)he  designation,  description, 
and  classificatioo  of  hazardous  materials. 

Examples  of  consistency  probieais  between 
the  connty  fire  code  and  49  CFR  172.101, 
"Hazardous  Materials  TaMe,"  include 
chloriiw  and  anhydrons  ammonia  Under  the 
DOT  dassificatioB  system  chlorine  is  '*2.3 
Poisonous  Gas."  Anhydrous  ammonia 
(domestic  transportetion)  is  "Nonflammable 
Gas."*  Under  the  county  fire  code 
classification  system  chlorhw  is  "Oxidiror, 
Toxic,  and  Corrosive  Gas."  Anhytlrtms 
ammonia  is  "Coimsive  Gas." 

Section  80.301(b)  inter  alia  provides  as 
follows. 

Tank  vehicles  and  railroad  tank  cars  shall 
not  be  used  as  storage  tanks.  Unloading 
operations  shall  be  accordanca  with  Sm:tion 
79.808, 

There  is  no  provision  in  either  the  HMTA 
or  regulations  thereunder  (Part  174,  "Carria^ 
by  Rail,"  and  part  177.  "Carriage  by  Public 
Highway")  which  prohibits  storage- 
incidental  to  transportation  or  otherwise — of 
hazardous  materials  in  either  tank  vehicle  or 
in  tank  cars.  Tlie  county  fire  uxie  clearly 
prohibits  storage  in  cargo  tanks  and  tank  cars 
at  places  where  and  at  times  when  such 
storage  is  permitted  by  the  HMTA  and 
regulatiorts  thereuiuler.  Section  174.204(aU2)' 
specifically  permits  storage  of  specified  gases 
on  both  private  and  carrier  track.  In  periinent 
part: 

*  *   *  such  cars  may  be  stored  on  a  private 
track  (see  171.8  of  this  subchapter)  or  on 
carrier  tracks  designated  by  the  carrier  for 
such  storage. 

Prohibition  of  storage  in  cargo  tanks  and 
tank  trucks  is  an  obstecie  to  the 
transportation  of  hazardous  materials.  At  49 
CFR  107.202(b)  in  pertinent  part: 

(b)(2)  •  *  *  and  requirement  of  a  State  or 
political  subdivision  *   *   *  is  pre-empted 
if—  *   •   *.  (t)he  State  or  political  subdivision 
or  Indian  tribe  requirement  as  applied  or 
enforced  creates  an  obstacle  to  the 
accomplishment  and  execution  of  the  Act  or 
a  regulation  issued  under  the  Act 

The  issue  is  further  complicated  by  the 
requirenwnt  that  unloading  operations  be  in 
accordance  with  Section  79.808  of  the  county 
fire  code.  Section  79.808  is  attached  herewith 
and  identified  as  "Exhibit  6.".Sfction  79.808 
addresses  unloading  operations  for 
flammable  and  combustible  liquids.  Many  of 
the  requirements  in  section  79.808  are  not 
only  inappropriate  but  unsafe  for  unloading 
comprewed  and  liquefied  gases,  including 
chlorine.  Examples  include  the  requirement 
to  transfer  only  to  an  approved  atmospheric 
tank  or  approved  portable  tank  (SeCTioe 
79.808  (b)j,  prohibition  against  remaining  on 
a  siding  for  more  than  24  hours  while 
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connected  (Section  79.808(c)),  and  the 
attendance  requirement  (Section  7g.808<c)). 

Compressed  gases  cannot  be  unloaded  into 
a  tank  "open  to  the  atmosphere,"  i.e.,  they 
will  no  longer  be  "contaiiied"  or 
"compressed."  Liquefied  gases,  including 
chlorine,  are  unloaded  as  liquefied  gases  at 
a  finite  rate  to  prevent  the  liquefied  gas 
remaining  in  the  tank  car  from  freezing  as 
heat  is  withdrawn  frtun  the  liquid  by 
expanding  gas.  With  Respect  to  chlorine,  the 
normal  unloading  rate  Is  3,600—7.200 
pounds  per  hour.  This  rate  translates  into 
25 — 50  hours  uninterrupted,  i.e..  continuous 
unloading,  or  3^M-€^U  days  for  single  shifts 
of  8  hours  per  day. 

Section  79.808  (c)  requires  the  physical 
presence  of  a  person  while  cargo  is 
discharged.  The  reauirement  is  similar  to  but 
not  identical  with  the  requirement  set  out  at 
49  CFR  174.67  (i).  Section  (j)  requires  that  all 
connections  to  the  tank  car  must  be 
disconnected  if  unloading  is  halted  for  any 
reason.  Ostensible,  the  car  %<rill  be  "stored 
incidental  to  transportation"  until  the 
unloading  process  is  continued,  an  activity 
prohibited  by  the  county  fire  code.  There  are 
no  time  limitations  for  tank  car  unloading  of 
compressed  gases  at  either  49  CFR  1 74.67  or 
49  CFR  Subpart  F.  We  request  that  the 
Associate  Administrator  compare  these 
requirements  in  section  79.808  of  the  county 
fire  code  with  the  regulations  at  49  CFR 
174.67  and  with  the  requirements  in  E- 
10552. 

E-10552  provides  an  exemption  bom 
certain  of  the  requirements  at  49  CFR  174.67 
(i)  and  (j)  under  specified  conditions.  The 
"unloader"  need  not  be  physically  present 
where  the  unloading  process  is  monitored. 
Section  79.808  of  the  county  fire  code  is  in 
direct  conflict  with  this  exception,  i.e.,  the 
"unloader"  must  be  present  at  all  times 
during  the  unloading  process.  The  fire 
department  opines  that  E-10552  is  not 
applicable  where  unloading  is  "on-site." 
Section  174.204,  "Tank  Car  Delivery  of 
Gases.  Including  Cryogenic  Liquids." 
requires  that  tank  cars  be  "unloaded  on  a 
private  track"  where  private  track  is 
available.  Any  recipient  of  a  rail  road  tank 
car  containing  compressed  gases,  which  has 
private  track  available  "on-site,"  must  unload 
on  private  track.  Under  the  county  fire  code 
scheme,  such  unloading  constitutes  "on-site" 
transportation  and  is  subject  to  regulation 
thereunder.  HASA,  Inc.  has  a  private  siding 
on  our  property  where  chlorine  is 
"unloaded."  Therefore,  all  unloading  of 
chlorine  at  our  facility  constitutes  "on-site" 
transportation.  The  fire  department  alleges 
and  believes  that  the  county  fire  code  pre- 
empts the  HMTA  and  regulation  thereunder, 
i.e.,  unloading  at  the  HASA,  Inc.  siding 
constitutes  "on-site  transportation"  of 
compressed  gasses. 

Section  80.402(c)(8)  provides  that  "railroad 
tank  cars  regulated  by  DOT  are  used  out-of- 
doors,  gas  cabinets  or  a  locslly  exhausted 
enclosure  shall  be  provided."  "Use"  is 
synonymous  with  "loading"  and 
"unloading,"  and  is  defined  at  section 
80.102(b)  as  follows: 

USE  (material)  is  the  placing  in  action  or 
making  available  for  service  by  opening  or 
connecting  anything  utilized  for  confinement 
of  material  whether  a  solid,  liquid,  or  gas. 


Section  80.402(cK8)  also  references 
construction  requirements  for  gu  cabinets 
and  provides  that  a  treatment  system  be 
provided  for  gas  discharged  from  the  gas 
cabinet. 

Under  section  80.402(c)(8)  requirements, 
railroad  tank  cars  are  enclosed  within  a 
sealed  chamber  connected  to  a  treatment 
system  designed  to  process  the  entire 
contents  of  the  railroad  tank  car  to  Vi  the 
established  IDLH  prior  to  discharge  to  the 
environment.  We  ask  the  Assistant 
Administrator  to  compare  these  requirements 
with  the  general  unloading  requirements  for 
tank  cars  set  out  at  49  CFR  174.67  and  the 
specific  unloading  requirements  for 
compressed  gases  in  Subpart  F,  "Detailed 
Requirements  for  Gases." 

X 

HASA.  Inc  alleges  and  believes  that  the 
fire  (X)de  is  pre-empted  with  respect  to  the 
transportation  of  hazardous  materials, 
specifically  liquefied  chlorine,  including 
both  loading  and  unloading  and  storage 
incidental  thereto,  by  the  HMTA  and 
regulations  thereunder. 

The  county  fire  code  differentiates  between 
"off-site"  and  "on-site"  transportation  of 
compressed  gases.  Section  80.101, 
EXCEPTION  1  exempts  "off-site" 
transportation  of  compressed  gases  frtim 
county  fire  code  regulation.  However,  "on- 
site"  transportation  not  only  is  subject  to 
county  fire  code  regulation,  but  requires  that 
the  "on-site"  transportation  facility  obtain  a 
permit  from  the  fire  department  prior  to 
conducting  "on-site  transportation" 
activities,  including  both  loading  and 
unloading  and  storage  incidental  thereto.  To 
obtain  a  permit  from  the  fire  department  for 
"on-site"  transportation,  the  facility  must 
comply  with  the  applicable  requirements 
contained  in  the  county  fire  code,  title  32  of 
the  LACoC;  part  2  of  title  2  of  the  LACoC, 
and  by  reference  therein,  chapter  6.95  of  the 
California  H&SC 

If  Federal  statute  and  regulation  thereunder 
apply  to  both  "off-site"  and  "on-site" 
transportation,  as  HASA,  Inc.  alleges  and 
believes,  none  of  the  requirements  in  the 
county  fire  code  is  applicable  to  unloading  of 
and  storage  incidental  to  such  unloading  of 
liquefied  chlorine  from  rail  road  tank  cars  at 
our  Santa  Clarita  facility. 

With  respect  to  our  operations  in  Santa 
Qarita,  California,  aside  from  the 
requirement  to  obtain  a  fire  department 
permit  for  "on-site  transportation," 
compliance  includes  construction  of  a  gas- 
tight  structure  in  accordance  with  Section 
80.303(a)(6)(B)  of  the  county  fire  code, 
completely  enclosing  railroad  tank  cars  while 
they  are  unloaded,  construction  of  a 
treatment  system  in  accordance  with  section 
80.303(a)(6)(D)  with  the  capacity  to  process 
90  tons  of  chlorine  gas,  and  dozens  of 
additional  requirements  in  Articles  79  and  80 
of  title  32  ad  chapter  2.20  of  part  2  of  title 
2  of  the  LACoC 

Construction  requirements  for  the 
containment  structure  include  operation  at 
negative  pressure  in  relation  to  the 
surrounding  area,  self-closing,  limited-access 
ports  or  noncombustible  windows  to  give 
access  to  equipment  and  controls,  connection 


to  a  treatment  system,  self-closing  doors,  and 
fabrication  from  12  gauge  steel. 

The  treatment  system  construction 
requirements  include  the  requirement  to 
provide  "treatment"  for  the  "largest  •  •  • 
tank  utilized,"  or  in  our  case  for  90  tons  of 
chlorine  gas.  "Treatment"  reduces  the 
concentration  of  toxic  gases  to  one-half  the 
IDLH  at  the  point  of  discharge  to  the 
atmosphere.  See  section  80.303(a)(6)(D)(iii) 
in  the  county  fire  code.  The  IDLH  for 
chlorine  Is  30  ppm.  A  discharge  at  15  ppm 
(one-half  the  IDLH)  is  impractical.  ChlOTine 
can  be  detected  by  its  physiological  warning 
properties  (odor  and  color)  at  0.6-1.5  ppm  in 
air.  A  discharge  at  15  ppm  would  cause  panic 
in  any  populated  area. 

There  are  only  two  practical  ways  to  treat 
chlorine  gas:  incineration  or  reaction  with 
dilute  sodium  hydroxide  solution  to  form 
household  bleach.  There  is  virtually  no 
chance  that  an  incinerator  of  this  capacity 
could  be  permitted  within  the  Southern 
California  Air  Qualify  Management  District, 
which  includes  Los  Angeles  County. 
Chemical  treatment  requires  1  '/i  poimds  of 
caustic  soda,  1  gallon  of  water,  and 
approximately  10  pounds  of  ice  (or 
equivalent)  for  each  pound  of  chlorine 
processed.  For  each  90  ton  tank  car  in  "use" 
we  would  have  to  maintain  on  site  125  tons 
of  sodium  hydroxide,  90,000  gallons  of 
water,  and  900  tons  of  ice  (or  equivalent). 

Cost  estimates  for  construction  of  the 
structure  and  the  treatment  system  range 
from  $1MM-2.5MM,  just  for  our  site  for 
unloading  a  single  tank  car  of  liquefied 
chlorine.  The  county  fire  code  regulation  is 
applicable  to  all  toxic  and  highly  toxic 
compressed  gases  at  every  use  site  in  the 
county.  Implemented  county-wide,  the 
transportation  of  compressed  gases  in 
railroad  tank  cars  will  come  to  an  immediate 
halt. 

Railroad  tank  cars  containing  liquefied 
chlorine  range  in  size  frt)m  45  to  90  tons 
capacity.  Liquefied  chlorine  is  always 
unloaded  for  repackaging  into  cylinders, 
portable  tanks,  or  cargo  tanks  or  to  process. 
Liquefied  chlorine  contained  in  railroad  tank 
cars  is  never  unloaded  to  stationary  storage 
facilities.  It  follows  that  if  "on-site 
transportation"  is  regulated  under  the  county 
fire  code,  all  unloading  operations  of 
liquefied  chlorine  from  rail  road  tank  cars  are 
subject  to  regulation  under  the  county  fire 
code. 

The  fire  code  system  for  classification  of 
hazardous  materials  is  in  addition  to  and 
different  from  the  Federal  system.  As  the 
situation  presents  itself,  hazardous  materials 
are  classified  in  accordance  with  Federal 
requirements  for  "off-site  transportation"  and 
in  accordance  with  the  county  fire  code  for 
"on-site  transportation." 

XI 

HASA,  Inc  requests  an  administrative 
determination  (1)  that  regulation  of  the 
transportation  of  chlorine  in  rail  road  tank 
cars,  including  loading,  unloading,  and 
storage  incidental  thereto  at  our  focility  in 
Santa  Clarita,  California,  is  exclusive  to  the 
Federal  government  pursuant  to  the  HMTA 
and  regulation  thereunder,  (2)  that  the  term 
"transportation"  as  defined  in  the  HMTA 
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inclndes  both  "on-site"  and  "off-site" 
transportation  of  hazardous  materials  in 
commerce  including  loading,  unloading,  and 
storage  incidental  thereto;  and  (3)  that 
Sections  2.20.140  through  2.20.170  of  Part  2, 
Title  2;  Sections  4.108  c.  6.,  80.101. 
EXCEPTION  1;  80.103  (a),  (c),  (d),  (e);  80.103 
(a).  (0.  (g):  80.201 .  80.202  (a)  and  (b);  80.303 
{b)  (1).  80.402  (c)  (8)  (A);  and  Appendix  VI- 
A  of  Title  32  of  the  LACoC  are  pre-empted 
by  the  HMTA  and  regulation  promulgated 
thereunder  with  respect  to  both  "off-site" 
and  "on-site"  transportation  of  chlorine  in 
rail  road  tank  cars,  including  loading, 
unloading,  and  storage  incidental  thereto. 
Executed  on  December  22, 1992  at  Santa 
Qarita,  California. 

HASA.  Inc.  by  Ms.  Mary  Flynn,  Director, 
Government  A^irs  and  Public  Relations 

n.  Background 

The  HMTA  was  enacted  in  1975  to 
give  the  Department  of  Transportation 
greater  authority  "•  •  •  to  protect  the 
Nation  adequately  against  the  risks  to 
life  and  property  which  are  inherent  in 
the  transportation  of  hazardous 
materials  in  commerce."  49  App.  U.S.C. 
1801.  It  replaced  a  patchwork  of  State 
and  local  laws. 

"•  *  •  (Ulniformity  was  the  linchpin 
in  the  design  of  (the  HMTAJ."  Colorado 
Public  Utilities  Comm.  v.  Harmon,  951 
F.2d  1571. 1575  (10th  Qr.  1991).  Unless 
otherwise  authorized  by  Federal  law  or 
unless  a  waiver  of  preemption  is  granted 
by  DOT.  the  HMTA  explicitly  preempts 
"•  *  *  any  requirement  of  a  State  or 
political  subdivision  thereof  or  Indian 
tribe*  •  '"if: 

(1)  Compliance  with  both  the  State  or 
political  subdivision  or  Indian  tribe 
requirement  and  any  requirement  of  (the 
HMTA)  or  of  any  regulation  issued 
under  (the  HMTA)  is  not  oossible; 

(2)  The  State  or  political  subdivision 
or  Indian  tribe  requirement  as  applied 
or  enforced  creates  an  obstacle  to  the 
accomplishment  and  execution  of  (the 
HMTA)  or  the  regulations  issued  under 
(the  HMTA);  or 

(3)  It  is  preempted  under  section 
105(a)(4)  (49  App.  U.S.C.  1804(a)(4). 
describing  five  "covered  subject"  areas) 
or  section  105(b)  (49  App.  U.S.C. 
1804(b),  dealing  with  highway  routing 
requirements).  49  App.  U.S.C.  1811(a). 

With  two  exceptions,  section 
1804(a)(4)  preempts  "•   •  *  any  law, 
regulation,  order,  ruling,  provision,  or 
other  requirement  of  a  State  or  political 
subdivision  thereof  or  an  Indian  tribe 
*   •  *"  which  concerns  a  "covered 
subject"  and  "is  not  substantively  the 
same"  as  a  provision  in  the  HMTA  or 
regulations  promulgated  pursuant  to  the 
HMTA.  The  two  exceptions  are  State 
and  Indian  tribe  hazardous  materials 
highway  routing  requirements  governed 
by  49  App.  U.S.C.  1804(b)  and 


requirements  "otherwise  authorized  by 
Federal  law."  The  "covered  subjects" 
defined  in  section  1804(a)(4)  are  the: 

(i)  Designation,  description,  and 
classification  of  hazardous  materials; 

(ii)  Packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials; 

(iii)  Preparation,  execution,  and  use  of 
shipping  documents  pertaining  to 
hazardous  materials  and  requirements 
respecting  the  number,  content,  and 
placement  of  such  documents; 

(iv)  Written  notification,  recording, 
and  reporting  of  the  unintentional 
release  in  transportation  of  hazardous 
materials;  and 

(v)  Design,  manufacturing,  fabrication, 
marking,  maintenance,  reconditioning, 
repairing,  or  testing  of  a  package  or 
container  which  is  represented,  marked, 
certified,  or  sold  as  qualified  for  use  in 
the  transportation  of  hazardous 
materials. 

In  a  final  rule  published  in  the 
Federal  Register  on  May  13. 1992  (57 
FR  20424,  20428),  RSPA  defined 
"substantively  the  same"  to  mean 
"conforms  in  every  significant  respect  to 
the  Federal  requirement.  Editorial  and 
other  similar  ae  minimis  changes  are 
permitted."  49  CFR  107.202(d). 

The  HMTA  provides  that  any  directly 
affected  person  may  apply  to  the 
Secretary  of  Transportation  for  a 
determination  whether  a  State,  political 
subdivision,  or  Indian  tribe  requirement 
is  preempted  by  the  HMTA.  Notice  of 
the  application  must  be  published  in  the 
Federal  Register,  and  the  applicant  is 
precluded  fi-om  seeking  judicial  relief 
on  the  "same  or  substantially  the  same 
issue"  of  preemption  for  180  days  after 
the  application,  or  until  the  Secretary 
takes  final  action  on  the  application, 
whichever  occurs  first.  49  App.  U.S.C. 
1811(c)(1).  A  party  to  a  preemption 
determination  proceeding  may  seek 
judicial  review  of  the  determination  in 
U.S.  district  court  within  60  days  after 
the  determination  becomes  final.  49 
App.  use.  1811(e). 

The  Secretary  of  Transportation  has 
delegated  to  RSPA  the  authority  to  make 
determinations  of  preemption,  except 
for  those  concerning  highway  routing, 
which  were  delegated  to  the  Federal 
Highway  Administration.  49  CFR 
1.53(b).  RSPA's  regulations  concerning 
preemption  determinations  are  set  forth 
at  49  CFR  107.201-107.211  (including 
amendments  of  February  28, 1991  (56 
FR  8616),  April  17, 1991  (56  FR  15510), 
and  May  13, 1992  (57  FR  20424)).  Under 
these  regulations,  RSPA's  Associate 
Administrator  for  Hazardous  Materials 
Safety  issues  preemption 
determinations.  Any  person  aggrieved 
by  RSPA's  decision  on  an  application 


for  a  preemption  determination  may  file 
a  petition  for  reconsideration  within  20 
days  of  service  of  that  decision.  49  CFR 
107.211(a). 

The  decision  by  RSPA's  Associate 
Administrator  for  Hazardous  Materials 
Safiety  becomes  RSPA's  final  decision  20 
days  after  service  if  no  petition  for 
reconsideration  is  filed  within  that  time: 
the  filing  of  a  petition  for 
reconsideration  is  not  a  prerequisite  to 
seeking  judicial  review  under  49  U.S.C 
1811(e).  If  a  petition  for  reconsideration 
is  filed,  the  action  by  RSPA's  Associate 
Administrator  for  Hazardous  Materials 
Safiety  on  the  petition  for 
reconsideration  is  RSPA's  final  agency 
action.  49  CFR  107.211(d). 

In  making  decisions  on  applications 
for  preemption  determinations,  RSPA  is 
guided  by  the  principles  and  policy  set 
forth  in  Executive  Order  No.  12,612, 
entitled  "Federalism"  (52  FR  41685 
(Oct.  30, 1987)).  Section  4(a)  of  that 
Executive  Order  authorizes  preemption 
of  State  laws  only  when  a  statute 
contains  an  express  preemption 
provision,  there  is  oUier  firm  and 
palpable  evidence  of  Congressional 
intent  to  preempt,  or  the  exercise  of 
State  authority  directly  conflicts  with 
the  exercise  of  Federal  authority.  The 
HMTA  contains  express  provisions, 
which  RSPA  has  implemented  through 
its  regulations. 

III.  Further  Conunenta 

All  comments  should  be  limited  to 
the  issue  of  whether  the  Los  Angeles 
County  codes  relating  to  the 
transportation  of  hazardous  materials  on 
private  property  owned,  leased,  or 
under  the  control  of  the  consignor, 
consignee,  or  transporter  of  hazardous 
materials  are  preempted  by  the  HMTA. 
Comments  should  specifically  address 
the  "substantively  the  same,"  "dual 
compliance,"  and  "obstacle"  tests 
described  in  Part  IT  above.  Comments 
should  also  address  the  issue  of  whether 
Los  Angeles  County's  hazardous 
materials-related  ordinances  and  codes 
are  "otherwise  authorized  by  Federal 
law." 

Persons  intending  to  comment  should 
review  the  standards  and  procedures 
governing  RSPA's  consideration  of 
applications  for  preemption 
determinations,  set  forth  at  49  CFR 
107.201-107.211. 

Issued  in  Washington,  DC  on  January  17, 
1993. 

AUn  I.  Roberta, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 
(PR  Doc.  93-1777  Filed  1-25-93.  8:45  am) 

BILUNO  COOe  4»10-«0-M 


993 


Tuesday 
January  26,  1993 


Part  IV 


i  r\ 


Environmental 
Protection  Agency 

40  CFR  Part  761 

Storage  of  Polychlorinated  Biphenyls 
(PCBs)  for  Purposes  of  Disposal; 
Proposed  Rule 


6184 


Federal  Register  /  Vol.  58.  No.  15  /  Tuesday,  January  26.  1993  /  Proposed  Riiles 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  761 
(Of>f>TS-62122:  FRL  4174-»1 
Rln2070-AC01 

Polychlorinatad  BIphanyla  (PCBa); 
Storage  for  DiapoMl  of  PCBa 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  amend 
one  of  the  criteria  wbacb  serves  as  a 
basis  for  EPA  granting  written,  final 
approval  to  engage  in  the  commercial 
storage  of  PCB  waste.  Specifically.  EPA 
is  proposing  this  amendment  to  clarify 
that  the  existence  of  two  or  more  related 
civil  violations  or  a  single 
environmental  criminal  conviction  in  an 
applicant's  environmental  compliance 
history  will  not  automatically  lead  to 
denial  of  an  application  for  a  PCB 
commercial  storage  approval. 
DATES:  Written  comments  must  be 
submitted  on  or  before  (insert  date  45 
days  after  date  of  publication  in  the 
Federal  Register).  Any  comment 
received  after  the  close  of  the  comment 
period  will  be  marked  "late"  and  may 
not  receive  full  consideration. 
ADDRESSES:  Three  copies  of  comments 
identified  with  the  docket  number 
(OPPTS-62122)  must  be  submitted  to: 
TSCA  Public  Docket  Office  (TS-793). 
Office  of  Pollution  Prevention  and 
Toxics.  Km.  NE-G004,  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  20460.  A  public  record 
has  been  established  and  is  available  in 
the  TSCA  Public  Docket  Office  at  the 
above  address  ftom  8  a.m.  to  12  noon, 
and  1  p.m.  to  4  p.m..  Monday  through 
Friday,  except  legal  holidays. 
FOR  FURTHER  MFORMATION  CONTACT: 
Susan  B.  Hazen,  Director. 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Rm.  E-543B,  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  20460,  (202)  554-1404. 
TDD  (202)  554-0551.  FAX:  (202)  554- 
5603  (document  requests  only). 
SUPPI.EMENTARY  INFORMATION: 
Electronic  Availability:  This  document 
is  available  as  an  electronic  file  on  The 
Federal  Bulletin  Board  at  9:00  a.m.  on 
the  date  of  publication  in  the  Federal 
Register.  By  modem  dial  (202)  512-1387 
or  call  (202)  512-1530  for  dislcs  or  paper 
copies.  This  file  is  also  avail&ble  in 
Postscript.  WordPerfect  and  ASCII. 

This  proposed  rule  is  issued  pursuant 
to  section  6(e)(1)(A)  of  the  Toxic 


Substances  Control  Act,  which 
authorizes  the  Environmental  Protection 
Agency  to  promulgate  rules  to  prescribe 
methods  for  the  disposal  of  PCBs. 

I.  Background 

On  December  21, 1989.  EPA 
published  in  the  Federal  Register  a  final 
rule  amending  its  regulations  for  the 
disposal  and  storage  of  PCBs 
(Polychlorinated  Biphenyls;  Notification 
and  Manifesting  for  PCB  Waste 
Activities  (54  FR  52716)).  Among  other 
things,  the  rule  required  commercial 
storers  of  PCB  waste  to  obtain  approval 
fi-om  EPA  to  operate  a  commercial 
storage  facility.  On  March  5, 1990.  the 
National  Solid  Wastes  Management 
Association  and  Chemical  Waste 
Management,  Inc.  (petitioners)  filed  a 
joint  petition  for  review  of  the  PCB 
Notification  and  Manifesting  Rule  in  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  (Docket  No. 
90-1127).  Petitioners  raised  a  number  of 
interpretive  issues  with  respect  to  the 
1989  rule,  all  of  which  have  now  been 
resolved.  On  .  EPA  and  the  petitioners 
filed  a  Settlement  Agreement  with  the 
court  whereby  petitioners  agreed  to 
dismiss  with  prejudice  their  petition  if 
EPA  adopts  a  final  rule  in  substantial 
conformity  with  the  proposal  described 
in  this  notice.  EPA  invites  all  interested 
parties  to  comment  in  writing  on  the 
proposal  contained  herein. 

D.  Proposed  Amendment  to  the  PCB 
Notification  and  Manifesting  Rule 

Section  761.65(d)(2)  establishes  seven 
criteria  whidi  an  applicant  must  meet 
before  EPA  grants  it  a  commercial 
storage  approval  for  PCB  waste.  The 
final  criteria  (environmental  compliance 
history)  provides  that  there  is  sufficient 
basis  to  deny  an  application  "whenever 
in  the  judgment  of  the  Regional 
Administrator  (or  Director,  Chemical 
Management  Division  (CMD))  two  or 
more  related  civil  violations  or  a  single 
environmental  criminal  conviction 
evidence  a  pattern  or  practice  of 
noncompUance  that  demonstrate  the 
applicant's  unwillingness  or  inability  to 
achieve  and  maintain  its  operations  in 
a  compliance  status." 

In  the  context  of  their  joint  petition 
for  review  of  the  PCB  Notification  and 
Manifesting  Rule,  petitioners  raised  the 
concern  that  §  761.65(d)(2)(vii)  might  be 
interpreted  to  mean  that  a  compliance 
history  containing  two  dvil  violations 
or  one  criminal  conviction  would 
automatically  result  in  a  determination 
that  an  applicant  for  a  commercial 
storage  approval  was  imwilling  or 
unable  to  maintain  its  operations  in  a 
compliance  status.  The  petitioners 
believed  tbat  the  language  in  the 


regulation  regarding  specific  numbers  of 
past  civil  (two)  and  criminal  (one) 
violations  might  be  understood  by  EPA, 
citizens'  groups  or  reviewing  courts  as 
establishing  absolute,  numerical 
approval  criteria  applicable  to  any 
commercial  storage  applicant,  regardless 
of  the  nature  of  the  violations,  the  size 
of  its  business  or  the  length  of  time  it 
has  been  engaged  in  waste  handling 
activities. 

In  promulgating  the  PCB  Notification 
and  Manifesting  Rule,  EPA  did  not 
intend  that  the  mere  existence  in  an 
applicant's  compliance  history  of  two 
dvil  violations  or  one  criminal 
conviction  would  automatically 
demonstrate  the  existence  of  a  pattern  or 
practice  of  noncompliance  suffident  to 
justify  denial  of  a  PCB  commercial 
storage  approval.  In  the  Agency's  view, 
the  critical  determination  to  be  made  is 
not  merely  the  number  of  violations  an 
applicant  may  have  incurred,  but  what 
the  violations  and  the  circumstances 
siUTOunding  them  indicate  about  the 
character  and  fitness  of  the  applicant  to 
engage  in  commercial  storage  activities. 
The  existence  of  multiple  past 
violations  might  very  well  indicate  that 
an  applicant  is  incapable  of  complying 
with  the  PCB  regulations.  Indeed,  the 
existence  of  just  one  or  two  dvil  or 
criminal  violations  may  (depending  on 
their  nature  and  circumstances)  also 
indicate  an  unwillingness  or  inability  to 
comply  with  the  law;  however,  it  need 
not  always  do  so. 

Having  considered  the  matter  further, 
the  Agency  has  decided  that  inclusion 
in  §  761.65(d)(2)(vii)  of  references  to 
spedfic  numbers  of  past  violations  is 
not  necessary  to  achieve  its  goal  of 
ensuring  that  PCB  storage  approval 
applications  not  be  granted  when  an 
applicant's  compliance  history  indicates 
an  unwillingness  or  inability  to  achieve 
and  maintain  compliance.  EPA  has  also 
decided  to  change  the  phrase  "shall  be 
deemed  to  constitute"  to  "may  be 
deemed  to  constitute."  Accordingly, 
EPA  is  proposing  to  amend 
S  761.65(d)(2)(vii)  to  read  as  follows: 

The  environmental  compliance  history  of 
tha  applicant,  its  principals,  and  its  key 
employees  may  be  deemed  to  constitute  a 
sufficient  basis  for  denial  of  approval 
whenever  in  the  judgment  of  the  Regional 
Administrator  (or  Director,  CMD)  that  history 
evidences  a  pattern  or  practice  of 
noncompliance  that  demonstrates  the 
applicant's  unwillingness  or  inability  to 
achieve  and  maintain  its  operations  in 
compliance  with  the  regulations. 

Each  approval  dedsion  will  entail  a 
case-by-case  evaluation  of  all  the 
drcumstances  of  an  applicant's 
environmental  compliance  history.  EPA 
will  consider  a  number  of  fadors  in 


determining  whether  the  existence  of  a 
certain  number  of  prior  violations 
evidences  a  pattern  or  practice  of 
noncompliance  sufficient  to  warrant 
denial  of  a  commercial  storage  approval 
application.  Those  factors  will  include, 
but  are  not  necessarily  limited  to:  the 
size  of  the  applicant;  the  extent  of  the 
applicant's  services;  the  length  of  time 
the  applicant  has  been  in  business;  the 
nature  and  details  of  the  acts  attributed 
to  the  applicant;  the  degree  of 
culpability  of  the  applicant;  the 
apphcant's  cooperation  with  State  or 
Federal  agencies  involved  in  an 
investigation  of  the  underlying 
incidents;  and  self-policing  or  internal 
education  programs  established  by  the 
applicant  to  prevent  such  incidents. 

III.  Other  Regulatory  Requirements 

A.  Executive  Order  12291 

Under  Executive  Order  12291,  issued 
February  17, 1982,  EPA  must  judge 
whether  a  rule  is  a  "major  rule"  and 
therefore,  subject  to  the  requirement 
that  a  Regulatory  Impact  Analysis  be 
prepared.  EPA  has  determined  that  this 
rule  is  not  a  major  rule  as  the  term  is 
defined  in  section  1(b)  of  the  Executive 
Order. 

EPA  has  concluded  that  the  proposed 
rule  is  not  "major"  under  the  criteria  of 
section  1(b)  because  the  annual  effect  of 
the  rule  on  the  economy  will  be  less 
than  $100  million;  it  will  not  cause  a 
major  increase  in  costs  or  prices  for  any 
section  of  the  economy  or  for  any 
geographic  region;  and  it  will  not  result 
in  any  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  or  innovation  or  on  the 
ability  of  U.S.  enterprises  to  compete 
with  foreign  enterprises  in  domestic  or 
foreign  markets.  This  proposed  rule  was 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  prior  to  publication 
as  required  by  the  Executive  Order. 

B.  Regulatory  Flexibility  Act 

Section  603  of  the  Regulatory 
Flexibihty  Act  (15  U.S.C.  8091  et  seq. 
Pub.  L  96-534.  September  19, 1980), 
requires  EPA  to  prepare  and  make 
available  for  comment  a  regulatory 
flexibility  analysis  in  connection  with 
rulemaking.  The  initial  regulatory 
flexibility  analysis  must  describe  the 
impact  of  the  proposed  rule  on  small 
business  entities.  If,  however,  a 
regulation  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  no  such  regulatory  impact 
analysis  is  required.  This  proposed  rule 
is  clarifying  in  nature,  i.e.,  it  neither 
imposes  nor  removes  a  burden  on  small 
business.  Therefore,  EPA  has 
determined  that  the  proposed 


amendment  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3501  et  seq.,  authorizes 
the  Director  of  the  Office  of 
Management  and  Budget  to  review 
certain  information  collection  requests 
by  Federal  Agencies.  EPA  has 
determined  that  nothing  in  this  rule 
constitutes  a  "collection  of  information" 
as  defined  at  44  U.S.C.  3502(4). 

IV.  Public  Record 

In  accordance  with  the  requirements 
of  section  19(a)(3)  of  TSCA,  EPA  is 
issuing  the  following  list  of  doomients, 
which  constitutes  the  record  of  this 
proposed  rulemaking.  This  record 
includes  basic  information  considered 
by  the  Agency  in  developing  this 
proposal.  The  official  records  of 
previous  PCB  rulemaking  are 
incorporated  by  reference  as  they  exist 
in  the  TSCA  Public  Docket.  A  full  list 
of  these  materials  is  available  for 
inspection  and  copying  in  the  TSCA 
Public  Docket  Office.  However,  any 
Confidential  Business  Information  (CBI) 
that  is  a  part  of  the  record  for  this 
rulemaking  is  not  available  for  public 
review.  A  public  version  of  the  record, 
from  which  CBI  has  been  excluded,  is 
available  for  inspection. 

A.  Previous  Rulemaking  Records 

1.  Official  Rulemaking  Record  from 
"Polychlorinated  Biphenyls  (PCBs); 
Disposal  and  Marking  Rule,"  Docket  No. 
OPTS-  68005,  43  FR  7150,  February  17, 
1978. 

2.  Official  Rulemaking  Record  frt>m 
"Polychlorinated  Biphenyls  (PCBs); 
Manufacturing,  Processing,  Distribution 
in  Commerce,  and  Use  Prohibitions 
Rule.  "44  FR  31514,  May  31, 1979. 

3.  Official  Rulemaking  Record  from 
"Polychlorinated  Biphenyls  (PCBs); 
Manufacturing,  Process,  Distribution  in 
Commerce,  and  Use  Prohibitions:  Use  in 
Electrical  Equipment,"  Docket  No. 
OPTS-62015,  47  FR  37342,  August  25, 
1982. 

4.  Official  Rulemaking  Record  from 
"Polychlorinated  Biphenyls  (PCBs); 
Manufacturing,  Processing,  Distribution 
in  Commerce,  and  Use  Prohibitions: 
Exclusions,  Exemptions  and  Use 
Authorizations,"  Docket  No.  OPTS- 
62032A.  49  FR  28172,  July  10, 1984. 

5.  Official  Rulemaking  Record  from 
"Polychlorinated  Biphenyls; 
Notification  and  Manifesting  for  PCB 
Waste  Activities,"  Docket  No.  OPTS- 
62059B,  54  FR  52176,  December  21, 
1989. 


B.  Reference  Documents 

1.  In  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Qrcuit  National  SoUd  Wastes 
Management  Association  and  Chemical 
Waste  Management,  Inc.,  Petitioners,  v. 
United  States  Environmental  Protection 
Agency,  Respondent:  Joint  Petition  for 
Review-Case  No.  90-1127,  (March  5, 
1990):3pp.  Submitted  by  J.B.  Molloy,  et 
al  of  Piper  Marbury,  counsel. 

2.  In  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit.  National  Solid  Wastes 
Management  Association  and  Chemical 
Waste  Management.  Inc.,  Petitioners,  v. 
U.  S.  Environmental  Protection  Agency, 
Respondent.  Settlement  Agreement-Case 
No.  90-1127.  (November  20. 1992):  4pp. 

3.  Chemical  Waste  Management,  Inc. 
Letter  from  G.R.  Siedor  to  C.  Elkins, 
USEPA.  Subject:  New  PCB  Rules, 
promulgated  in  54  FR  52716,  (Feb.  23, 
1990):4pp. 

4.  USEPA,  OTS.  Letter  from  J.J. 
Merenda  to  G.R.  Siedor  of  Chemical 
Waste  Management,  Inc.  Subject: 
Response  to  Feb.  23, 1990  Letter,  (June 
8, 1990):3pp. 

Lists  of  Subjects  in  40  CFR  Part  761 

Environmental  protection.  Hazardous 
substances.  Labeling,  Polychlorinated 
biphenyls.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  17, 1993. 

Linda  |.  Fisher, 

Assistant  Administrator  for  Prevention. 
Pesticides  and  Toxic  Substances. 

Therefore,  it  is  proposed  to  amend  40 
CFR  Chapter  I,  part  761  as  follows: 

PART  761-{AMENDED] 

1.  The  authority  citation  for  part  761 
continues  to  read  as  follows: 

Authority:  15  U.S.C  2605,  2607, 2611, 
2614  and  2616. 

2.  In  §  761.65,  by  revising  paragraph 
(d)(2)(vii)  to  read  as  follows: 

f  761 .65    Storaga  for  OisposaL 

•        •        •        •        • 

(d)  *        •        • 
(2)  •        •        • 

(vii)  The  environmental  compliance 
history  of  the  applicant,  its  principals, 
and  its  key  employees  may  be  deemed 
to  constitute  a  sufficient  basis  for  denial 
of  approval  whenever  in  the  judgment 
of  the  Regional  Administrator  (or 
Director,  CMD)  that  history  evidences  a 
pattern  or  practice  of  noncompliance 
that  demonstrates  the  applicant's 
unwillingness  or  inability  to  achieve 
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and  maintain  compUanca  with  tfaa 
regulations. 

•        •        •        •        • 

(FR  Doc  93-l«7S  Ftlad  t-25-49: 8:4S  ami 
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There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 
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NW,  Washington.  DC 
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Patent  extension;  regulatory  review  period 
determinations — 
Accupril.  etc.;  correction.  6285 

Food  and  Nutrition  Servica 

NOTICES 

Meetings: 
Commodity  Distribution  National  Advisory  Council.  6202 

Health  and  Human  Servicea  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Public  Health  Service 

Health  Reaourcea  and  Servicea  Adminiatration 

See  Public  Health  Service 


Housing  and  UrtMn  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
HONffi  investment  partnerships  program — 
Formula  allocations  (1993  FY).  6289 

Interior  Department 

See  Land  Management  Bureau 
See  National  Park  Service 

international  Trade  Administration 

NOTICES 
Antidumping: 
Hot-rolled  lead  and  bismuth  carbon  steel  products  from— 

Brazil,  6202 

France,  6203 

Germany,  6205 

United  Kingdom,  6207 
Sulfur  dyes,  including  sulfur  vat  dyes,  fi'om — 

India.  6212 
Countervailing  duties: 
Acetylsalicylic  acid  (aspirin)  from  Turkey,  6213 
Hot-rolled  lead  and  bismuth  carbon  steel  products  from— 

Brazil,  6213 

France,  6221 

Germany,  6233 

United  Kingdom,  6237 
Pig  iron  from  Brazil,  6246 

Intemationai  Trade  Commission 

NOTICES 

Import  investigations: 

Defrost  timers  from  Japan.  6296 

Static  random  access  memories,  components,  and 
products  containing  same,  6296 

Interstate  Commerce  Commiaaion 

NOTICES 

Motor  carrier: 

Compensated  intercorporate  hauling  operations,  6297 
Railroad  services  abandonment: 

Visaha  Electric  Raihoad  Co..  6297 

Justice  Department 

See  Antitrust  Division 

See  Drug  Enforcement  Administration 

NOTICES 

Pollution  control;  consent  judgments: 
Cooper  Industries.  Inc.,  et  al.,  6297 
Marathon  Battery  Co.  et  al..  6298 
Seattle.  WA.  6298 

Land  Management  Bureau 

NOTICES    ^^ 

Meetings: 

California  Desert  District  Grazing  Advisory  Board.  6294 
Opening  of  public  lands: 

Oregon;  correction,  6336 

Washington;  correction.  6336 
Realty  actions;  sales,  leases,  etc.: 

Idaho,  6294 

National  Aeronautica  and  Space  Adminiatration 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Shinko  Boeki  Co.,  Ltd.,  6313 
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National  Commlaalon  on  Manufactured  Houaing 

NOTICES 
Meetings.  6314 

National  Foundation  on  the  Arte  and  the  Humanitiea 

NOTICES 
Meetings: 
Humanities  Panel.  6314 

National  Inatitutea  of  Health 

NOTICES 

Meetings: 
National  Cancer  Institute,  6287 
National  Institute  of  Mental  Health,  6287 
Patent  licenses;  non-exciusive,  exclusive,  or  partially 
ICxclusive: 

Jpha  platelet-derived  growth  factor  (PDGF)  receptor 
gene,  6287 
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National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
Consistency  appeals — 
Virginia  Electric  &  Power  Co.,  6247 
Permits: 
Marine  mammals,  6248 

National  Park  Service 

NOTKXS 
'  Cuyahoga  Valley  National  Recreation  Area.  OH;  sale  of 
lands,  6294 
Meetings: 

Mississippi  River  Coordinating  Commission,  6295 
Natiwe  americao  human  remains  and  associated  funerary 
bbjects: 
Gi^nther  Island,  CA;  inventory,  6295 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Requirements  marginal  to  safety;  ehmination 

Public  workshop,  6196 
NOTICES 
Abnormal  occurrence  reports: 

Periodic  reports  to  Congress,  6314 
Agency  information  collection  activities  under  0MB 

review,  6314 
Meetings: 

Nuclear  Waste  Advisory  Committee,  6315 

Reactor  Safeguards  Advisory  Committee,  6315 

Office  of  United  States  Trade  Representative 

See  "pade  Representative,  Office  of  United  States 

Presidential  Documenta 

PROCUMATIONS 
Special  observances: 

Marshall.  Thurgood;  death  of  (Proc.  6526),  6187 
EXECUTIVE  ORDERS 
Council;  establishment,  renewal,  termination,  etc.: 

Economic  Council,  National;  establishment  (EO  12835), 
6189 
AOMtmSTRATIVE  ORDERS 

Arms  Control  and  Disarmament  Agency  1992  annual 

activity  report;  authority  delegation  (Memorandum  of 
January  15, 1993),  6339 

Tajikistan;  refugee  assistance  (Presidential  Determination 
No.  93-14  of  January  19,  1993).  6341 


Public  HeaKh  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
NOTICES 

Organization,  functions,  and  authority  delegations: 
National  Institutes  of  Health.  6288 

Securities  and  Exchange  Commiaaion 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

Midwest  Securities  Trust  Co.,  6318 

National  Securities  Qearing  Corp.,  6319 

Participants  Trust  Co..  6319 

Textile  Agreements  Implementation  Committee 
See  Committee  for  the  Implementation  of  Textile 
Agreements 

Trade  Representative,  Office  of  United  States 

PWTKES 

Committees;  establishment,  renewal,  termination,  etc.: 
Ultra-high  temperature  (UHT)  milk  import  restrictions, 
dispute  settlement  panel,  6316 
Unfair  trade  practices,  petitions,  etc.: 
Extruded  rubber  thread  imports;  Presidential  decision, 
6317 
United  States-Canada  Free-Trade  Agreement: 
Non-wool  fabrics  and  made-up  goods;  tariff  rate  quotas 
extension,  6317 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
RULES 

Organization,  functions,  and  authority  delegations: 
Commandant,  Coast  Guard,  et  al.,  6193 

Treasury  Department 

NOTICES 

Notes,  Treasury: 

J-1998  series,  6328 

S-1995  series.  6331 
Organization,  functions,  and  authority  delegations: 

Assistant  Secretary  (Enforcement)  et  al.,  6324 

Assistant  Secretary  (Management)/Chief  Financial  Officer 
et  al..  6326.  6327 
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The  President,  6337 
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The  President 
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Presidential  Documents 


Proclamation  6525  of  January  24,  1993 
Death  of  Thurgood  Marshall 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Thurgood  Marshall,  an  Afirican-American  bom  and  reared  in  segregated 
America,  was  a  fundamental  force  of  change  in  this  Nation.  Perhaps  no 
other  American  lawyer  has  had  more  impact  on  the  current  meaning  and 
content  of  the  U.S.  Constitution.  As  the  leading  attorney  for  the  Nj\.A.CP. 
Legal  Defense  and  Education  Fund,  Justice  Marshall's  twenty-nine  victories 
before  the  U.S.  Supreme  Court  breathed  life  into  the  text  of  the  Fourteenth 
Amendment  and  guaranteed  all  Americans  equality  and  liberty  in  their 
individual  choices  concerning  voting,  housing,  education,  and  travel.  As 
an  appeals  court  judge,  the  Solicitor  General  of  the  United  States  and, 
finally,  Supreme  Court  Justice,  he  worked  tirelessly  to  expand  and  protect 
his  vision  of  justice  for  America.  As  our  Nation  begins  to  chart  its  course 
for  the  next  century,  it  is  fitting  that  we  pause  to  honor  and  remember 
the  courageous,  purposeful  life  of  Thurgood  Marshall. 

As  a  mark  of  respect  for  the  memory  of  Thurgood  Marshall,  former  Associate 
Justice  of  the  Supreme  Court  of  the  United  States,  I  hereby  order  by  the 
authority  vested  in  me  as  President  of  the  United  States  of  America  by 
section  175  of  title  36  of  the  United  States  Code,  that  the  flag  of  the 
United  States  shall  be  flown  at  half-staff  upon  all  public  buildings  and 
grounds,  at  all  military  posts  and  naval  stations,  and  on  all  naval  vessels 
of  the  Federal  Government  in  the  District  of  Columbia  and  throughout  the 
United  States  and  its  Territories  and  Possessions  until  his  interment.  I  also 
direct  that  the  flag  shall  be  flown  at  half-staff  for  the  same  length  of  time 
at  all  United  States  embassies,  legations,  consular  offices,  and  other  facilities 
abroad,  including  all  military  facilities  and  naval  vessels  and  stations. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  twenty-fourth 
day  of  January,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety- 
three,  and  of  the  Independence  of  the  United  States  of  America  the  two 
hundred  and  seventeenth. 


(XriAJ^ULUA  ytK^AKk-QAjs 


EdilorUl  note:  For  the  President's  statement  on  the  death  of  Thurgood  Marshall,  see  issue 
4  of  the  Week)y  CompUation  of  PresidentiaJ  Documents. 
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Presidential  E>ocuinents 


Executive  Order  12835  of  Jairaarjr  25,  1993 
Establishment  of  the  National  Economic  Council 


By  the  authority  vested  In  me  as  President  of  the  United  States  by  the 
Constitution  and  the  laws  of  the  United  States  of  America,  including  sections 
105.  107.  and  301  of  title  3.  United  States  Code,  it  is  hereby  ordbred 
as  follows: 

Section  1.  Establishment.  There  Is  established  the  National  Economic  Council 
("the  Council"). 

Sec  2.  Membership.  The  Council  shall  comprise  the: 

(a)  President,  who  shall  serve  as  Chairman  of  the  Council; 

(b)  Vice  President: 

(c)  Secretary  of  State; 

(d)  Secretary  of  the  Treasury; 

(e)  Secretary  of  Agriculture; 

(f)  Secretary  of  CommOTce; 

(g)  Secretary  of  Labor; 

(h)  Secretary  of  Housing  and  Urban  Development; 

(i)  Secretary  of  Transportation; 

(})  Secretary  of  Energy; 

(k)  Administrator  of  the  Environmental  Protection  Agency; 

(1)  Chair  of  the  Council  of  Economic  Advisers; 

(m)  Director  of  the  Office  of  Management  and  Budget; 

(n)  United  States  Trade  Representative; 

(o)  Assistant  to  the  President  for  Economic  Policy; 

(p)  Assistant  to  the  President  for  Domestic  Policy; 

(q)  National  Security  Adviser; 

(r)  Assistant  to  the  President  for  Science  and  Technology  Policy; 
and 

(s)  Such  other  officials  of  executive  departments  and  agencies  as 
the  President  may.  from  time  to  time,  designate. 

Sec.  3.  Meetings  of  the  Council.  The  President,  or  upon  his  direction,  the 
Assistant  to  the  President  for  Economic  Policy  ("the  Assistant"),  may  convene 
meetings  of  the  Council.  The  President  shall  preside  over  the  meetings 
of  the  Council,  provided  that  in  his  absence  the  Vice  President,  and  in 
his  absence  the  Assistant,  will  preside. 

Sec  4.  Functions,  (a)  The  principal  functions  of  the  Council  are:  (1)  to 
coordinate  the  economic  policy-making  process  with  respect  to  domestic 
and  international  economic  issues;  (2)  to  coordinate  economic  policy  advice 
to  the  President;  (3)  to  ensure  that  economic  policy  decisions  and  programs 
are  consistent  with  the  President's  stated  goals,  and  to  ensure  that  those 
goals  are  being  effectively  pursued;  and  (4)  to  monitor  implementation  of 
the  President's  economic  policy  agenda.  The  Assistant  may  take  such  actions, 
including  drafting  a  Charter,  as  may  be  necessary  or  appropriate  to  implement 
such  functions. 

(b)  All  executive  departments  and  agencies,  whether  or  not  represented 
on  the  Council,  shall  coordinate  economic  policy  through  the  Council. 
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(c)  In  performing  the  foregoing  functions,  the  Assistant  will,  when  appro- 
priate, work  in  conjunction  with  the  Assistant  to  the  President  for  Domestic 
Policy  and  the  Assistant  to  the  President  for  National  Security. 

(d)  The  Secretary  of  the  Treasury  will  continue  to  be  the  senior  economic 
official  in  the  executive  branch  and  the  President's  chief  economic  spokes- 
person. The  Director  of  the  Office  of  Management  and  Budget,  as  the  Presi- 
dent's principal  budget  spokesperson,  will  continue  to  be  the  senior  budget 
official  in  tiie  executive  branch.  The  Council  of  Economic  Advisers  will 
continue  its  traditional  analytic,  forecasting  and  advisory  functions. 

Sec.  5.  AdministraUon.  (a)  The  Council  may  function  through  established 
or  ad  hoc  committees,  task  forces  or  interagency  groups. 

(b)  The  Council  shall  have  a  staff  to  be  headed  by  the  Assistant  to  the 
President  for  Economic  Policy.  The  Council  shall  have  such  staff  and  other 
assistance  as  may  be  necessary  to  carry  out  the  provisions  of  this  order. 

(c)  All  executive  departments  and  agencies  shall  cooperate  with  the  Council 
and  provide  such  assistance,  information,  and  advice  to  the  Council  as 
the  Council  may  request,  to  the  extent  permitted  by  law. 


tXjlU/LfllAM  J  ^AMidknO^A 


(FR  Doc.  93-2102 
Piled  1-29-03:  2K)7  pm] 
Billing  coda  319S-01-M 


THE  WHITE  HOUSE. 
January  25,  1993. 


Editorial  note:  For  the  President's  remarks  on  the  establishment  of  this  economic  council 
see  issue  4  of  the  Weekly  Compilation  of  Presidential  Documents. 
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Thte  secUon  of  the  FEDERAL  REGISTER 
contains  regtialofy  documents  having  general 
applicaWity  and  tegai  effect  most  of  »»tilcn 
are  keyed  to  and  codMed  in  the  Code  of 
Federal  Regulations,  wNth  Is  pubtahed  under 
50  mes  pursuant  to  44  U.S.C.  1510. 

Tr>s  Code  of  Federal  Regutatfons  Is  sotd  by 
tt^a  Superintendent  of  Oocumants.  Pricac  of 
new  bootcs  are  Rsted  In  ttie  first  FEDERAL 
REGISTER  Issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Fe<ierai  Aviation  Admintstration 
14  CFR  Part  39 

[Docket  No.  91-ANE-41 ;  AnMndrnwit  39- 
8387;  AD  92-22-01) 

Airwrortttiness  Directives;  Pratt  ft 
Whitney  Canada  PW100  Series 
Turt>oprop  Engines 

agency:  Federal  Aviation 
Adraiftistraticm.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  antendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Pratt  k  Whitney  Canada 
(PWC)  PW118A.  PW123,  PW124B, 

PW125B,  and  PW126A  turboprop 
engines,  that  requires  rework  of  the 
existing  intercompressor  case  (ICQ  and 
replacement  of  the  low  pressure  rotor 
speed  (NL)  sensor  port  sealing  tube  and 
the  external  air  tube  connecting  the 
P2.5/P3  switching  valve  to  the  rear  inlet 
case.  This  amendment  is  prompted  by 
reports  of  internal  oil  fires  in  the  ICC 
The  actions  specified  by  this  AD  are 
intended  to  prevent  fire  in  the  engine 
nacelle  cavity,  inflight  engine 
shutdown,  and  aircraft  damage. 
DATES:  Effective  February  26, 1993. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
26,  1993. 

AOCMESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Pratt  &  Whitney  Canada.  Technical 
Publications  Department,  1000  Marie 
Victorin.  Longueuil,  Quebec  J4G  lAl. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  New  England  Region.  Office  of 
the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington, 
Massachusetts;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 


Street  NW.,  suite  700,  Washington.  DC 
20001. 

FOR  FURTHER  tffORMATION  CONTACT: 
Robert  ].  Ganley.  Engine  Certification 
Office,  ANE-140,  Ei^e  and  Propeller 
Directorate.  Aircraft  Certification 
Service,  FAA,  New  England  Region,  12 
New  England  Executive  Pari:. 
Burlington,  Massachusetts  01803-5209, 
(617)  272-5047;  fax  (617)  270-2412. 
SUPPL£MENTARY  MFORMAIKM:  A 
proposal  to  amend  part  39  of  the  Fedwal 
Aviation  Regulations  to  iiMilude  a  new 
airworthiness  directive  (AD)  that  is 
applicable  to  Pratt  &  Whitney  Canada 
(PWC)  PW118A.  PW123.  PW124B, 
PW125B.  and  PW126A  turboprop 
engines  was  published  in  the  Federal 
Register  on  E)ecember  16, 1991  (56  FR 
65196).  That  action  proposed  to  require 
rework  of  the  existing  2-hole  internal  air 
passage  intercompressor  case  (ICC) 
configuration  to  •  19-hole  design,  and 
replacement  of  the  low  pressure  rotcw 
speed  (NL)  sensor  port  sealing  tube  and 
the  external  air  tube  connecting  the 
P2.5/P3  switching  valve  to  the  rear  inlet 
case  in  accordance  with  PWC  Service 
Bulletin  (SB)  No.  20914,  Revision  2. 
dated  June  3,  1991,  and  PWC  SB  No. 
20957,  Revision  2,  dated  June  10, 1991. 
respectively. 

Interested  persons  have  been  aH'orded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideraticui  has  been  given  to  the 
comments  received. 

One  commenter  supports  the  rule  as 
proposed,  however,  recommends  that 
some  form  of  crew  notification  be 
included  as  part  of  the  final  rule  so  that 
each  of  the  aircraft  manufacturers 
specified  in  the  AD  will  alert  operators 
and  their  respective  crews.  The  FAA 
agrees  that  crew  notification  should  be 
addressed  and  is  considering  further 
rulemaking  in  which  this  may  be 
addressed.  However,  the  FAA  does  not 
agree  that  crew  notification  should  be 
included  in  this  rule.  This  rule  pertains 
only  to  the  engine  modifications  that  are 
intended  to  pre\'ent  an  ICC  fire  end 
subsequent  progression  info  the  engine 
nacelle  cavity. 

One  commenter  states  that  Part  B  of 
PWC  SB  No.  20914.  Revision  2,  dated 
June  3, 1991,  has  been  superseded  by 
PWC  SB  No.  21097.  dated  November  8. 
1991,  for  the  PW126A  engine,  and  that 
the  AD  should  be  updated  accordingly 
to  reflect  this  new  service  bulletin.  The 
FAA  agrees  in  part.  The  updated  service 


bulletin.  PWC  SB  No.  21097,  dated 
November  8, 1991 ,  introduces  an 
integnl  fire  detector  which  was  iMt 
required  by  the  i»opoeed  AD.  All  othw 
aspects  of  the  updated  service  bulletin, 
however,  afford  an  equivalent  level  of 
safety,  and.  therefore,  the  FAA  has 
included  PWC  SB  No.  21097,  dated 
November  8, 1991,  in  the  AD  as  an 
additional  compliance  option  for  the 
PW126A  engine. 

One  commenter  states  that  Part  B  of 
PWC  SB  No.  20914.  Revision  2.  dated 
June  3. 1991,  will  be  superaeded  by  a 
service  bulletin  not  yet  released  fa  the 
PW123  engine,  and  that  the  AD  should 
be  updated  accordingly  to  reflect  this 
new  service  bulletin.  The  FAA  agrees  in 
part.  The  updated  service  bulletin,  PWC 
SB  No.  21113  dated  February  21, 1992. 
introduces  an  integral  fire  d^ector 
which  was  not  required  by  the  proposed 
AD.  All  other  aspects  of  the  updated 
service  bulletin,  however,  afford  an 
equivalent  level  of  safety,  and,  thereftne, 
the  FAA  has  inchided  PWC  SB  No. 
21113  dated  Fetmiary  21, 1992.  in  the 
AD  as  an  additional  compliance  opiian 
for  the  PW123  engine. 

Similar  PWC  service  bulletins  that 
introduce  external  air  tube  designs  with 
an  integral  fire  defector  are  also  being 
included  as  additional  compharKe 
options  for  the  other  engine  models 
affected  by  this  AD. 

One  commenter  expresses  concern 
about  meeting  the  proposed  comphance 
times  due  to  hardware  availability.  The 
FAA  agrees  and  the  compliance  time 
has  been  changed. 

One  commenter  states  that  the 
definition  of  engine  shop  visit  should  be 
changed  to  encompass  only  engine  shop 
visits  where  a  major  engine  flange  is 
disturbed.  Making  that  change  to  the 
definition  of  engine  shop  visit  would 
have  the  effect  of  relaxing  the 
compliance  times  for  the  AD.  The  FAA 
disagrees  with  the  commenter  regarding 
any  relaxation  of  the  compliance  time 
for  paragraph  (a)  of  the  AD.  Paragraph 
(a)  requires  the  replacement  of  the  NL 
sensor  port  sealing  tube  and  the  external 
air  tube  connecting  the  P2.5/P3 
switching  valve  to  the  rear  inlet  case. 
Compliance  with  paragraph  (a)  of  this 
AD  is  intended  to  contain  an  ICC  fire 
internally  in  the  engine.  This  is  required 
to  be  accomplished  as  soon  as  po<:sible 
to  preclude  the  possibility  of  an  internal 
ICC  fire  progressing  into  the  engine 
nacelle  cavity.  Therefore,  the  definition 
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for  an  engine  shop  visit  in  paragraph  (a) 
of  this  AD  remains  as  stated  in  the 
NPRM. 

However,  the  FAA  does  agree  with 
the  commenter  that  once  the  risk  of  an 
uncontained  fire  has  been  reduced, 
there  is  less  uivency  in  the  rework  or 
replacement  of  the  existing  2-hole 
internal  air  passage  ICC  to  the  19-hole 
design  required  in  paragraph  (b).  Thus, 
the  requirements  for  compliance  in   ^ 
paragraph  (b)  of  this  AD  will  be  relaxed. 
The  definition  of  an  engine  shop  visit 
for  paragraph  (b)  will  be  changed  to 
require  rework  at  the  next  engine  shop 
visit  involving  the  separation  of  any 
major  module. 

Since  publication  of  the  NPRM,  the 
manufacturer  has  issued  revised  service 
bulletins  that  have  miscellaneous 
editorial  changes,  they  are  as  follows: 
PWC  SB  No.  20914,  Revision  3,  dated 
October  15, 1991.  and  PWC  SB  20957, 
Revision  4,  dated  December  9, 1991. 

Also,  since  publication  of  the  NPRM, 
the  FAA  has  oetermined  that  additional 
service  bulletins  should  be  included  in 
this  AD  to  provide  additional 
compliance  options.  Therefore,  the 
following  service  bulletins  are  included 
in  this  AD:  PWC  SB  No.  21112,  dated 
February  13, 1992.  for  PW118A  engines; 
PWC  SB  No.  21113,  Revision  1.  dated 
May  4, 1992,  for  PW123  engines;  PWC 
SB  No.  21111,  dated  December  16, 1991, 
for  PW124B  engines;  PWC  SB  No. 
21088.  Revision  1.  dated  November  12, 
1991,  for  PW125B  engines;  PWC  SB  No. 
21097,  dated  November  8, 1991,  for 
PW126A  engines;  and  PWC  SB  No. 
20962,  Revision  3,  dated  May  11, 1992, 
applicable  for  all  PWlOO  models. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  683  PWlOO 
series  turboprop  engines  of  the  affected 
design  in  the  worldwide  fleet.  It  is 
estimated  that  approximately  85  engines 
installed  on  aircraft  of  U.S.  registry  will 
be  affected  by  this  AD,  that  it  will  take 
approximately  8  work  hours  per  engine 
to  accomplish  the  required  actions,  and 
that  the  average  labor  rate  is  $55  per 
work  hour.  The  FAA  had  been  advised 
that  the  manufacturer  will  supply  the 
required  parts  under  a  warranty 
program.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $37,400. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 


States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  from  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Fait  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.S9. 

§39.13    [Amen<tod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

92-22-01— Pratt  k  Whitney  Canada: 

Amendment  39-8387.  Docket  No.  91- 
ANE-*1. 

Applicability:  Pratt  &  Whitney  Canada 
(PWC)  PW118A,  PW123.  PW124B.  PW125B. 
and  PW126A  series  turboprop  engines 
installed  on  but  not  limited  to  Embraer  EMB- 
120,  DeHavilland  Dash  8  Series  300, 
Aerospatiale  ATR  72,  Fokker  50,  and  British 
Aerospace  ATP  aircraft. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fire  in  the  engine  nacelle  cavity, 
inflight  engine  shutdown,  and  aircraft 
damage,  accomplish  the  following: 

(a)  Replace  the  low  pressure  rotor  speed 
(NL)  sensor  port  sealing  tube  and  the  external 
air-tube  connecting  the  P2.5/P3  switching- 


valve  to  the  rear  inlet  case  at  the  next  engine 
shop  visit,  when  the  engine  is  inducted  Into 
the  shop  for  the  conduct  of  maintenance,  but 
not  later  than  April  27, 1993,  as  follows: 

(1)  For  PW118A  engines,  in  accordance 
with  PWC  Service  Bulletin  (SB)  No.  20914, 
Revision  3,  dated  October  15, 1991,  or  PWC 
SB  No.  21112,  dated  February  13, 1992. 

(2)  For  PW123  engines,  in  accordance  with 
PWC  SB  No.  20914,  Revision  3,  dated 
October  15, 1991.  or  PWC  SB  No.  21113, 
Revision  1,  dated  May  4. 1992. 

(3)  For  PW124B  engines,  in  accordance 
with  PWC  SB  No.  20914,  Revision  3,  dated 
October  15. 1991.  or  PWC  SB  No.  21111. 
dated  December  16. 1991. 

(4)  For  PW125B  engines,  in  accordance 
with  PWC  SB  No.  20914.  Revision  3,  dated 
October  15, 1991,  or  PWC  SB  No.  21088, 
Revision  1,  dated  November  12, 1991. 

(5)  For  PW126A  engines,  in  accordance 
with  PWC  SB  No.  20194,  Revision  3,  dated 
October  15, 1991,  or  PWC  SB  No.  21097. 
dated  November  8. 1991. 

(b)  Rework  the  existing  2-hole  internal  air 
passage  IOC  to  a  19-hole  design  or  replace  the 
existing  ICC,  in  accordance  with  the 
Accomplishment  Instructions  of  PWC  SB 
20957,  Revision  4,  dated  December  9, 1991, 
or  PWC  SB  No.  20962.  Revision  3,  dated  May' 
11, 1992,  at  the  next  engine  shop  visit  when 
the  engine  is  inducted  into  the  shop  and  any 
major  module  is  separated,  but  not  later  than 
June  30, 1994. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  Engine 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  The  replacement  and  rework 
procedures  shall  be  done  in  accordance  with 
the  following  service  documents: 


Document 
No. 

Pages 

Issua/revisioo 

Date 

PWC  SB 

1-13 

Revision  3  .... 

10-15-91 

20914. 

Total  Pages; 

13. 

PWCS8 

1-6 

Onginal 

2-13-92 

21112. 

Total  Pages: 

6. 
PWC  SB 

1-14 

Revision  1  .... 

5-4-92 

21113. 

Total  Pages: 

14. 

PWC  SB 

1-12 

Ortginal 

12-1fr-91 

21111. 

Total  Pages: 

12. 

PWC  SB 

1-18 

Revision  1  .... 

11-12-91 

21088. 
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Docum«nl 
No. 


Total  Pages: 

ia 

PWCSB 

21067. 
Total  Pages: 

11. 
PWCSB 

20667. 
Total  Pages: 

8. 
PWCSB 

20962. 
Total  Pages: 

3 


Pages 


1-11 


1-e 


1-3 


tssue/ravlston 


Original. 


Revtsion4 


Revision  3 


Date 


11-6-91 


12-9-91 


5-11-92 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Pratt  &  Whitney  Canada,  Technical 
Pubbcations  Department,  1000  Marie 
Victorin,  Longueuil,  Quebec  J4G 1  Al.  Copies 
may  be  inspected  at  the  FAA,  New  England 
Region,  Office  of  the  Assistant  Chief  Counsel. 
12  New  England  Executive  Park,  Burlington, 
Massachusetts;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700,  Washington.  DC  20001. 

(fl  This  amendment  becomes  effective  on 
February  26, 1993. 

Issued  in  Burlington,  Massachusetts,  on 
December  14, 1992. 
lay  y.  Pardee, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  93-1930  Filed  1-26-93;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISStON 

47  CFR  Part  73 

[MM  Docket  No.  92-123;  RM-7992] 

Radio  Broadcasting  Services;  Mexico. 
NY 

AGENCY:  Federal  Comoiunications 

Coniniission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Renard  Communications 
Corp.,  allots  Channel  280A  to  Mexico. 
New  York,  as  the  community's  first 
local  FM  service.  See  57  FR  27416,  June 
19, 1992.  Channel  280A  can  be  allotted 
to  Mexico  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  North  Latitude  43-27-34 
and  West  Longitude  76-13-45.  This 
allotment  is  short-spaced  to  Station 
CHXL-FM,  Channel  279B.  Brockville. 
Ontario,  and  Station  CBBP-FM, 
Channel  280B.  Peterboro,  Ontario, 
Canada,  However,  the  Commission  has 
deteimined  that  a  station  can  limit  its 


power  in  the  direction  of  the  Canadian 
stations  and  thus  avoid  any  prohibited 
interference.  Canadian  concurrence  in 
the  allotment  as  a  specially  negotiated 
allotment  has  been  received  since 
Mexico  is  located  within  320  kilometers 
(200  miles)  of  the  U.S.-Canadian  border. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  March  8, 1993.  The 
window  period  for  filing  applications 
will  open  on  March  9, 1993,  and  close 
on  April  8, 1993. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPt^MENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  order,  MM  Docket  No.  92-123, 
adopted  December  21, 1992,  and 
released  January  21, 1993. 

The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Dockets  Branch  (room  230), 
1919  M  Street,  NW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor. 
Downtown  Copy  Center,  (202)  452- 
1422, 1990  M  Street,  NW.,  suite  640. 
Washington,  DC  20036. 

List  of  Subiecta  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  New  York,  is 
amended  by  adding  Mexico,  Channel 
280A. 

Federal  Communications  Commission. 

Mkhael  C  Roger, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  93-1955  Filed  1-26-93;  8  45  ami 
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47  CFR  Part  73 

[MM  Docket  No.  92-212;  RM-6064] 

Radio  Broadeaatkig  Service*; 
Rudolph,  Wi 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  260C3  for  Channel  260A  at 
Rudolph,  Wisconsin,  and  modifies  the 


license  for  Station  WIZD  to  specify 
operation  on  Channel  260C3  in  response 
to  a  petition  filed  by  Wizard 
Communications,  Inc.  See  57  FR  44548. 
September  28, 1992.  The  coordinates  for 
Channel  260C3  at  Rudolph  are  44-21- 
31  and  89-3»-23.  With  this  action,  this 
proceeding  is  terminated. 
EFFECTtVE  DATE:  March  8,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  RepOTt 
and  Order,  MM  Docket  No.  92-212, 
adopted  December  21, 1992,  and 
released  January  21, 1993.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  DC  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  1990  M  Street,  NW.,  suite  640, 
Washington,  DC  20036,  (202)  452-1422.  . 

List  of  Subjects  in  47  CFR  Perl  73 

Radio  broadcasting. 

PART  73— (AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

AQthority:  47  U.S.C  154,  303. 

173.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Wisconsin,  is 
amended  by  removing  Channel  260A 
and  adding  Channel  260C3  at  Rudolph. 
Federal  Communications  Commission. 
Michael  C.  RugCT, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  93-1956  Filed  1-2fr-93;  8:45  am] 
BHJJNO  COOE  STia-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  Of  the  Secretary 

49  CFR  Part  1 

[OST  Docket  No.  1:  AmdL  1-2$7] 

Organization  and  Delegation  of  Powers 
and  Duties;  Redelegatlon  of  Authority 
to  Commandant,  UnHad  Stirtaa  Coaat 
Guard;  Federal  Highway  Admlntetrator; 
Federal  Railroad  Admlntetrator;  and 
the  Admlnlatrator  of  the  Reeearch  and 
Special  Programa  Admlnletratlon 

AGENCY:  Office  of  the  Secretary.  DOT. 
ACnON:  Final  rule. 
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SUMMAnv:  The  Secrataiy  of 
Transportation  has  mMegatod  to  tiM 
Commandaot,  United  States  Coast 
&iard.  certain  authority  vested  in  the 
President  by  the  Oil  Pollution  Act  of 
1990  (OPA  90)  and  delegated  to  the 
Secrataiy  by  Executive  Order  (E.a) 
12777.  Specifically  this  rule  modifies 
the  redelagetioQS  of  authority  published 
in  the  Federal  Ragistar  on  Klaich  11. 
1992.  and  December  31. 1992,  II 
provides  authority  to  the  Commandant. 
U.S.  Coast  Guard  to  r^ulate  motor 
carriers  and  railroads  tor  operations 
incident  to  the  transfer  of  oil  or 
hazardous  materials  to  or  from  vessels. 
EFFECTIVE  DATE:  January  27. 1993. 
FOR  FURTMER  MF0RMAT10N  CONTACT: 
Steven  B.  Farbman.  Office  of  the 
Assistant  General  Counsel  Cor 
Reg\ilation  and  Enforceinent.  C-SO,  U^ 
Department  of  Transportation,  room 
10424.  400  Seventh  Street.  SW,. 
Washington,  DC  20590;  (202)  36&-9306. 
SUPPLEMENTARY  MFORMATION:  In 
response  to  several  major  oil  spills. 
Congress  peaeed  the  Oil  Pollution  Act  of 
1990  (OPA  90)  (Pub.  L  101-380. 104 
Stat.  484,  August  18. 1990)  in  order  to 
prevent,  respond  to,  and  pay  for  oil  and 
hazardous  substance  spills.  The 
President  delegated  to  the  Secretary,  by 
Executive  Order  (E.O.)  12777.  authority 
under  OPA  90  to  promulgate  regulations 
to  protect  the  environment  from  oil  and 
hazardous  substance  spills  diuing 
transportation  by  vessel,  motor  vehicle, 
railroad,  or  pipeline.  In  delegations 
published  Mardi  11. 1992  (57  FR  BS81) 
and  December  31. 1992  (57  FR  62483), 
the  Secretary  redelegated  portions  of 
this  authority  to  the  Commandant, 
United  States  Coast  Guard 
(Commandant);  Administrator.  Maritime 
Administration:  Administrator.  Federal 
Highway  Administratis  (FHWA); 
Administrator,  Federal  Railroad 
Administration  (FRA);  and 
Administrator.  Research  and  Special 
Programs  Administration  (RSPA).  In 
part,  these  redelegations  gave  authority 
to  review  and  approve  response  plans 
concerning  discharges  frtffli  pi{)elines, 
motor  carriers,  and  railways  to. 
respectively,  the  Administrators  of 
RSPA.  FHWA.  and  FRA.  The 
redelegation  to  the  Commandant 
concerning  response  plans  excepted 
authority  concerning  discharges  from 
pipelines,  motor  carriers,  and  railwa]rs. 
This  rule  modifies  the  previous 
delegations  by  providing  a\ithority  to 
the  Commandant  to  issue  regulations 
requiring  the  preparation  of  response 
plans  and  to  review  and  approve 
response  plans  concerning  operations 
incident  to  the  transfer  of  oil  or 
hazardous  materials  from  motor  carriers 


or  railroads  to  vessels  or  from  vessels  to 
motor  carriers  or  vessels.  This  rule  also 
makes  editorial  changes  to  the  previous 
delegations,  such  as  chan^ng 
"railways."  which  appeared  in  the 
March  11  delegation,  to  "railroads." 

Because  this  rulemaking,  which 
makes  changes  that  are  necessary  to 
reflect  the  delegations  under  OPA  90 
and  E.0. 12777,  relates  to  Departmental 
management,  organization,  procediue, 
and  practice,  notioa  and  conunrait  on  it 
are  unnecessary,  and  it  may  be  made 
effective  fewer  than  30  dmyt  after 
publicaticm  in  the  Federal  Register. 
Therefore,  this  final  rule  is  effective  on 
the  date  of  publication. 

List  «r  Sobjecte  fai  49  CFK  PaH  1 

Authority  delegations  (Government 
agencies).  Organization  and  hmctions 
(Government  agencies). 

In  consideration  of  the  foregoing,  part 
1  of  title  49.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  1— ORGANIZATION  AND 
DELEGATION  OF  POWERS  AND 
DUTIES 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.C  322. 

2.  Section  1.46  is  amended  by  revising 
paragraph  (m)  to  read  as  follows: 

11.46    Deleaationa  to  Commandant  of  »* 
Coast  Guard. 

•        ••••.. 

(m)  Carry  out  the  functions  assigned 
to  the  Secretary  by  Executive  Order 
12777  (3  CFR.  1991  Gomp.;  56  FR 
54757)  in  sections  1(b).  2(a].  2(b)(2), 
2(c).  2(d)(2).  2(e)(2).  2(0.  2(g)(2).  3. 
5(a)(2).  5(b)tl)  and  (3).  6,  7(a)  (1)  and  (3). 
7(b).  7(c).  7(d).  8(d).  8(f).  8(g).  8(h).  9. 
and  10(c),  excepting  that  portion  of 
section  ^)(2)  relating  to  the 
establishment  of  procedures,  methods, 
and  equipment  and  other  requirements 
for  equipment  to  prevent  and  to  contain 
discharges  of  oil  and  hazardous 
substances  from  pipelines,  motor 
carriers,  and  railroads:  and  further 
excepting  the  exercise  of  the  authority 
in  section  2(d)(2)  over  motor  carriers 
and  railroads,  other  than  for  operations 
incident  to  the  transfer  of  oil  or 
hazardous  substances  to  or  from  vessels, 
and  the  exercise  of  the  authority  in 
section  2(d)(2)  over  pipelines. 

3.  Section  1.48  is  amended  by  revising 
paragraph  (jj)  to  read  as  follows: 

f1.4S   DalegaMoratoFMleralHigtnMy 

Admh 


(ji)  Carry  out  the  functions  and 
PX!*rf<"<  the  authority  delected  to  the 
Secretary  in  section  2(d)(2)  of  Executive 
Order  12777  (3  CFR.  1991  Comp.;  56  FR 
54757).  with  respect  to  highway 
transportation,  relating  to  the  approval 
of  means  to  ensure  the  availability  of 
private  personnel  and  equipment  to 
remove,  to  the  maximum  extent 
practicable,  a  worst  case  discharge,  Hie 
review  and  approval  of  response  {dans, 
and  the  authorization  of  motor  carriers, 
subject  to  the  Federal  Water  Pollution 
Control  Act  (33  U.S.C  1321).  to  operate 
without  approved  response  plans, 
except  as  delegated  in  §  1.46(ra). 

4.  Section  1.49  is  amended  by  revising 
puagraph  (ii)  to  read  as  follows: 

11.49    Delapattona  to  Federal  RaUroad 
AdmMstrater. 

•  ♦        •        •        • 

(ii)  Carry  out  the  functions  and 
exercise  the  authority  delegated  to  the 
Secretary  in  section  2(dK2)  of  Executive 
Order  12777  (3  CFR,  1991  Comp.:  56  FR 
54757).  with  respect  to  rail 
transportation,  relating  to  the  approval 
of  means  to  ensure  the  availability  of 
private  personnel  and  equipment  to 
remove,  to  the  maximum  extent 
practicable,  a  worst  case  discharge,  the 
review  and  approval  of  response  plans, 
and  the  authorization  of  railroads. 
subject  to  the  Federal  Water  Pollution 
Control  Act  (33  U.S.C.  1321),  to  operate 
without  approved  response  plans, 
except  as  delegated  in  §  1.46im). 

5.  Section  1.53.  paragraph  (k)  is 
revised  to  read  as  follows: 

f1.53    Delegations  to  the  Administnrtor  of 
tlM  Research  and  Special  Programs 
Administration. 

•  •        •         •        • 

(k)(l)  Carry  out  the  functions  and 
exercise  the  authority  delegated  to  the 
Secretary  in  Executive  Order  12777  (3 
CFR.  1991  Comp.;  56  FR  54757)  in 
section  2(b)(2)  relating  to  the 
establishment  of  procedures,  methods. 
End  equipment  and  other  requirements 
for  equipment  to  prevent  discha,-ges 
from,  and  to  contain  oil  and  hazardous 
substances  in.  pipelines,  motor  carriers, 
and  raifroads.  (See  49  CFR  1.46  and 
1.66.) 

(2)  Carry  out  the  functions  and 
exercise  the  authority  delegated  to  the 
Secretary  in  section  2(d)(2)  of  Executive 
Order  12777  (3  CFR,  1991  Comp.;  56  FR 
54757)  relating  to  the  issuance  of 
regulations  requiring  the  owners  or 
operators  of  pipelines,  motor  carriers, 
and  railroads,  subject  to  the  Federal 
Water  Pollution  Control  Act  (33  U.S.C. 
1321),  to  prepare  and  submit  response 
plans,  except  as  delegated  in  section 
1.46(m).  For  pipelines  subject  to  the 


Federal  Water  PoUution  Control  Act  (33 
U.S.C  1321),  this  authority  includes  the 
approval  of  means  to  ensure  the 
availability  of  private  personnel  and 
equipment  to  remove,  to  the  maximum 


extent  practicable,  a  worst  case 
discharge,  the  review  and  approval  of 
response  plans,  and  the  authorization  of 
pipelines  to  operate  without  approved 
response  plans. 


Issued  on:  January  15, 1993. 
Aadraw  H.  Cud,  Jr., 
Secretary,  Department  of  Transportation. 
IFR  Doc  93-1827  Filed  1-26-93;  8:45  am] 
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This  section  o<  the  FEDERAL  REGISTER 
contains  notic«s  to  the  puWte  c*  tie  proposed 
issuance  o(  ruies  and  regulations.  Ttw 
purpose  Of  these  notices  Is  to  give  interested 
persons  an  opportunity  to  participate  In  the 
rule  making  prior  to  the  adoption  o«  the  firwl 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 


10  CFR  Chapter  1 

NRC  Program  for  Elimination  of 
Raquiraments  Marginal  to  Safaty; 
Public  Worlcshop 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Notification  of  rescheduled 

dates  and  publication  of  advanced 

material  for  Public  Workshop. 

SUMMARY:  On  November  24, 1992  (57  FR 
55156),  the  NRC  published  a  notice  to 
announce  its  continuing  program  to 
eliminate  requirements  marginal  to 
safety  and  a  public  workshop  for  the 
program.  Subsequently,  the  NRC 
pubUshed  a  notice  (57  FR  58727) 
deferring  the  workshop  to  expand  the 
scope  and  include  other  aspects  of  the 
staff  plants  to  improve  the  efficiency  of 
the  regulatory  process.  The  workshop 
has  been  rescheduled  and  will  now  be 
held  on  April  27  and  28, 1993.  This 
notice  provides  the  agenda  and  advance 
material  for  the  Public  Workshop. 
DATES:  Public  Workshop  has  been 
rescheduled  for  April  27  and  28, 1993. 
ADDRESSES:  Public  Workshop  will  be 
held  at  the  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  Maryland. 
Phone  (301)  652-2000,  (800)  638-5954. 

Hotel  reservations  may  be  obtained  at 
a  special  rate  by  calling  the  Holiday  Iim 
Bethesda.  A  block  of  rooms  has  been 
reserved  for  this  workshop  until  April  5. 
1993.  Mention  Group  No.  3520  when 
making  the  reservation. 

Pre-registrations,  requests  to  serve  on 
a  panel  or  speak  on  a  topic  should  be 
sent  by  mail  or  facsimile  to  Dr.  Moni 
Dey,  Office  of  Nuclear  Regulatory 
Research,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
FAX  (301)  443-7836.  Copies  of  the  NRC 
reports  to  the  President  may  be 
examined  at:  The  NRC  Public  Document 
Room.  2120  L  Street,  NW.  [Lower 
Level!,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Moni  Dey,  Office  of  Nuclear  Regulatory 


Research.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Phone  (301)  492-3730,  FAX  (301)  443- 
7836. 

SUPPI.EMENTARY  INFORMATION: 
Preliminary  Agenda  for  Public 
Workshop  on  NRC  Program  for 
Elimination  of  Requirements  Marginal 
to  Safety. 

April  27.  1993 

7:30  a.m. — Registration 

Morning  Session 

8:30  a.m.— Introductory  Remarks/ 
Workshop  Objectives  (NRC) 

9  a.m. — ^Program  Overview  (Scope. 

Schedules,  and  Status)  and 
Integration  into  Regulatory  Process 
(NRC) 
Q&A 

10  a.m. — Coffee  Break 
10:15  a.m. — Framework  for  a 

Performance-Based  Regulatory 
Approach  (Panel/General 
Discussion) 
11:45  p.m. — Limch 

Afternoon  Session 

12:45  p.m. — Containment  Leakage 
Testing  Requirements — Leakage 
Rate  and  10  CFR  50  Appendix ) 
(Panel/General  Discussion) 

2:45  p.m. — Coffee  Break 

3  p.m. — Fire  Protection  Requirements 
(Panel/General  Discussion) 

5  p.m. — Adjourn 

April  28.  1993 

7:30  a.m. — Registration 

Morning  Session 

8:30  a.m. — Requirements  for 

Combustible  Gas  Control  Systems 
(Panel/General  Discussion) 

10:30  a.m. — Coffee  Break 

11:45  a.m. — Requests  for  Information 
Under  10  CFR  50.54(f)  (Speakers) 

12:30  p.m.— Lunch 

Afternoon  Session 

1:30  p.m. — Quality  Assurance 
Requirements  (Speakers) 

2:15  p.m. — Requirements  for 

Environmental  Qualification  of 
Electrical  Equipment  (Speakers) 

3  p.m. — Coffee  Break 

3:15  p.m. — Requirements  for  Physical 
Protection  for  Power  Reactors 
(Speakers) 

4  p.m. — Procedures  for  Continuing 

Focus  and  Interactions  for  Ongoing 
Program  (NRC/Speakers) 


5  p.m. — Adjourn 

The  Workshop  will  commence  with 
the  NRC  providing  introductory 
remarks,  statements  on  the  objectives  of 
the  Workshop,  and  a  review  of  the 
program  including  scope,  schedules, 
and  status  of  specific  items.  The  NRC 
will  then  lead  an  initial  disciission  on 
ways  to  permanently  integrate  this 
program  into  the  regulatory  process.  The 
Workshop  will  conclude  with  a 
continuation  of  this  discussion,  given 
the  needs  identified  in  the  discussions 
of  specific  topics,  for  determining 
procedures  for  continuing  focus  and 
interaction  for  the  ongoing  program. 

As  indicated  in  the  agenda  there  will 
be  four  topics  for  which  there  will  be  a 
panel  and  general  discussion.  Panels, 
with  approximately  six  members  for 
each  of  the  four  topics,  will  be  formed 
based  on  those  that  indicate  an  interest 
to  serve  on  a  specific  panel  and  on 
obtaining  a  spectrum  of  comments  and 
views  that  the  NRC  determines  will  be 
most  beneficial  towards  its  objectives. 
Each  panelist  will  be  expected  to 
provide  a  presentation,  of  about  10 
minutes,  on  his  or  her  views, 
experiences,  and  comments  on  that 
specific  topic.  This  will  be  followed  by 
a  discussion  among  the  panelists  and 
opportunity  for  members  of  the  general 
public  attending  the  panel  discussion 
session  to  provide  their  views.  In  their 
presentations,  panelists  will  be  expected 
to  provide  comments  on  the  NRC 
proposals  and  also  their  general  views 
and  experiences  related  to  the  topic. 

The  sessions  on  April  28, 1993, 
includes  five  topics  for  which  NRC 
solicits  speakers  to  provide  a  5  to  10 
minute  presentation  on  their  views  and 
experiences  on  the  specific  topic.  The 
NRC  does  not  intend  to  publish  any 
additional  material,  other  than  what  is 
contained  in  this  notice,  on  these  topics 
prior  to  the  Workshop.  If  time  permits, 
other  attendees  at  the  sessions  will  be 
provided  any  opportunity  to  speak  on 
the  topic. 

Pre>Regi8tratioii 

In  order  to  allow  for  appropriate 
arrangements  for  participants,  pro- 
registration  for  the  meeting  by  April  12, 
1993,  is  encouraged.  Prospective 
participants  can  pre-register  by  sending 
the  following  information  to  the  contact 
by  mail  or  facsimile:  (1)  Name;  (2)  Title; 
(3)  Organization;  (4)  Address;  and  (5) 
Telephone  number.  Requests  to  serve  as 
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a  membw  of  any  of  the  4  panels,  or 
speak  on  any  of  the  5  topics  in  the 
sessions  en  April  28, 1993,  can  be  made 
by  sending  the  ^>ove  infonnation, 
requested  for  pre-registrmts,  phis  the 
specific  panel  on  topic,  by  mail  or 
facsimile  to  the  omtact  by  April  5, 1993. 
Requests  to  be  on  a  panel  or  speak  wiVL 
be  processed  on  a  first  come  basis. 

Perfonnance>Based  Regulatory 
Approach 

The  following  are  preliminary  aitecia 
and  specific,  potential  applications  to 
three  regulations  that  will  be  used  as  a 
starting  point  for  discussions  ctt  die 
public  workshop.  However,  participants 
need  not  limit  their  comments  to  the 
published  material  and  are  raicouraged 
to  provide  new  and  innovative  ideas 
and  approaches.  Comments  and 
approaches  propoeed  at  the  public 
workshop  will  be  reviewed  and 
evaluated  by  the  staff  to%vardt  ft«>*^^"g 
the  general  framework  for  developing 
performance-based  regulations  and 
specific  approaches  for  three  proposed 
rulemakings. 

Preliminary  Criteria  for  Developing 
Performance-Based  Regulations 

A.  Revised  rules  will  focus  on 
establishing  the  regulatory/safety 
obfective  in  as  an  objective  manner  as 
possible.  The  main  aim  of  a 
performance-based  regulatory  approach 
is  to  allow  licensees  flexibility  to  use 
cost-effective  methods  for 
implementation  of  the  objectives. 

B.  The  regulatory  objective  will  be 
derived,  to  the  extent  feasible,  from  risk 
considerations  and  relationship  to  safety 
goals. 

C.  Detailed  technical  methods  for 
measuring  or  judging  the  acceptabihty 
of  licensee's  performance  relative  to  the 
regulatory  objectives  will  be  provided  in 
Regulatory  Guides.  To  the  extent 
possible,  approved  industry  standards 
and  gmdance  will  be  en(k>rsed  in  this 
regard. 

D.  Collective  industry  effort 
(NUMARC,  EPRI,  Owner's  Groups)  are 
encouraged  to  maintain  standaraized 
industry  practices. 

E.  The  new  rules  will  be  optional  for 
ciurent  licensees  and  thus  licensees  can 
decide  to  remain  in  compliance  with 
citrrent  regulations. 

F.  Scope  of  this  effort  will  not  be 
limited  to  regulations,  but  will  address 
the  body  of  regulatory  practice  e.g. 
Standard  Review  Plan,  inspection 
procedures,  technical  specifications, 
and  other  regulatory  documents. 

G.  Performance-based  regulatory 
approach  should  provide  incentives  for 
innov^ion  and  improvements  in  safisty. 


H.  The  following  issiies  with  regard  to 
the  three  projposed  rulemaking  activities 
need  to  be  addressed  in  the  process: 

(1)  Can  the  new  rule  and  its 
implementation  yield  an  equivalent 
level  of,  or  only  have  a  marginal  impact 
on,  safety. 

(2)  Can  the  regulatory /safsty  objective 
(quahtativa  or  quantitative)  be 
established  in  an  objective  manner  to 
allow  a  common  understanding  between 
licensees  and  the  NRC  on  how  the 
performance  or  results  will  be  measured 
or  judged. 

(3)  Can  the  regulation  and 
implementation  documents  be 
developed  in  such  a  manner  that  they 
can  be  objectively  and  consistenUy 
inspected  and  enforced  against. 

Specific  Potential  Applications  of  a 
Performance-Based  Regulatory 
Approach 

/.  Containment  Leakage  and  Testing 
Requirements 

Present  Regulatory  Objectives 

A.  Containment  Leakage:  GDC  16 — 
Provide  essentially  ieek-tight  barrier 
against  uncontrolled  release  of 
radioactivity  to  environment  for 
postulated  accidents  (leak-tightness  is 
specified  with  a  allowable  leakage  rate 
in  the  plant  technical  specifications). 

B.  Containment  Testing:  Test  the 
overall  containment,  pressure- 
containing  or  leakage-limiting 
boundaries,  and  containment  isolation 
valves  at  specific  intervals  (identified  in 
rule)  to  confirm  and  provide  confidence 
the  allowable  leakage  rate  will  not  be 
exceeded  for  postulated  accidents. 

Background 

•  Present  information  of  risk  from 
postulated  accidents  indicate  that  the 
allowable  leakage  rate  from 
containments  can  be  increased. 

•  Risk  studies  have  showm  that 
control  of  containment  leakage  at  low 
rates  is  not  as  risk  significant  as 
previously  assumed. 

•  Containment  leakage  tests  are 
conducted  to  confirm  the  availability  of 
the  containment,  and  they  indirectly 
reduce  risk  based  on  these  assumptions. 

Potential  Modifications 

•  Two  separate  initiatives: 

A.  Increase  allowable  containment 
leakage  rate  based  on  safety  goals  and 
PRA  technology  (define  new 
performance  Standard).  Rulemaking  may 
not  be  necessary  since  leakage  rate  is 
specified  in  Technical  Specifications. 

B.  Modify  Appendix  ]  to  a 
performance-based  regulation: 

— ^Limit  revised  rule  to  a  new  regulatory 
objective:  In  ordw  to  ensure  the 


availabiUty  of  the  containment  during 
postulated  accidents,  licensees  should 
either  (a)  test  overall  containment 
leakage  no  longer  than  every  10  years, 
and  test  pressure-containing  or 
leakage-limiting  boundaries  and 
containment  isolation  valves  on  an 
interval  based  on  the  performance 
history  of  the  equipment;  or  (b) 
provide  an  on-line  monitoring 
capabiUty  of  containment  isolation 
status. 

— ^Move  details  of  the  tests  and  reporting 
in  Appendix )  to  a  Regulatory  Guide 
as  guidance. 

— Endorse  approved  industry  standards 
on:  (1)  Guidance  for  calculating  plant- 
specific  allow^le  leakage  rates  based 
on  new  NRC  performance  standard; 
(2)  Guidance  on  the  conduct  of 
containment  tests;  and  (3)  Guidance 
for  on-Une  monitoring  of  containment 
isolation  status. 

^Iliurent  detailed  requirements  in 
Appendix  J  will  continue  to  be 
acceptable  for  compliance  with  the 
modified  rule  (licensees  presently  in 
compliance  with  Appendix )  will  not 
need  to  do  an3rthing  if  they  do  not 
wish  to  change  their  practice). 

n.  Fire  Protection  Requirements 
(Appendix  R  to  10  CFR  50) 

Present  Regulatory  Objective 

SSC  important  to  safety  shall  be 
designed  and  located  to  minimiza, 
consistent  with  other  safety 
requirements,  the  prdhability  and  efiscts 
of  fires  and  explosions — GDC  3. 

Badcground 

•  Appendix  R  expands  on  the  above 
regulatory  objective  by:  (1)  specifying 
fire  damage  limits  to  trains  of  systems 
associated  with  achieving  and 
maintaining  safe  shutdown  conditions, 
or  (2)  requiring  an  alternative  or 
dedicated  shutdown  capability  if  fire 
damage  limits  cannot  be  achieved. 

•  Appendix  R  contains  further 
specific  requirements  for  separation 
criteria  to  achieve  fire  damage  limits, 
water  supplies  for  fire  suppression 
systems,  valves,  manual  fire 
suppression,  tests,  automatic  fire 
detection,  fire  brigade,  emergency 
lighting,  administrative  controls,  design 
of  ahemative  and  dedicated  shutdown 
capability,  fire  barrier  cable  penetrating 
seal  qualification,  and  fire  doors. 

•  PRA  teclmology  is  now  available  to 
determine  the  risk  significance  of  fire 
sequences  in  various  areas  of  a  plant, 
and  may  provide  a  basis  for  the  design 
of  fire  protection  features. 

Potential  Modification 

Modify  Appendix  R  to  a  perfemiance- 
based  regulation: 


\ 
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•  Replace  detenninistic  criteria  in 
Appendix  R  that  specify  limits  to  fire 
damage  to  trains  of  systems  with  criteria 
that  allows  the  use  of  PRA  technology 
and  risk  significance  of  fire  sequences  to 
determine  fire  protection  features 
(establish  quantitative  criterion  related 
to  safety  goals  if  feasible). 

•  Move  various  means  for  achieving 
the  regulatory  objective  of  Appendix  R, 
including  fire  damage  limits  to  trains  of 
systems  and  necessary  separation 
criteria,  to  a  Regulatoiy  Guide. 

•  Endorse  approved  industry 
standard  on  the  use  of  PRA  teduiology 
in  determining  fire  protection  features 
in  a  Regulatory  Guide. 

•  Current  detailed  requirements  in 
Appendix  R  will  continue  to  be 
acceptable  for  compliance  with  the 
modified  rule  (licensees  presently  in 
compliance  with  Appendix  R  will  not 
need  to  do  anything  if  they  do  not  wish 
to  change  their  practice). 

•  The  following  areas  of  fire 
protection  requirements  in  Appendix  R 
have  potential  for  reduction  in  burden 
with  marginal  impact  on  safety  (these 
areas  were  previously  identified  in 
NUREG/CR-4330.'  Vol.  1.  "Review  of 
Light  Water  Reactor  Regulatory 
Requirements,"  April  1986):  (1) 
Disabling  of  automatic  features;  (2) 
Transient  combustible  load 
assumptions;  (3)  Loss  of  oflisile  power; 
(4)  Three-hour  fire  barriers;  (5) 
Allowance  for  operator  actions  and  (6) 
Emergency  lighting. 

tn.  Standard  for  Combustible  Gas 
Control  System  in  Light-Water  Cooled 
Power  Reactors  (10  CFR  50.44) 

Present  Regulatory  Objective 

Each  boiling  or  pressurized  light- 
water  nuclear  power  reactor  fueled  with 
oxide  p)ellets  within  cylindrical  metal 
cladding  shall  include  means  for  control 
of  hydrogen  gas,  generated  following 
risk-significant  postulated  accidents, 
that  is  necessary  to  ensure  that 
containment  structural  integrity  is 
maintained  and  its  leakage  does  not 
exceed  the  rate  specified  in  Criterion  16 
of  appendix  A  of  10  CFR  part  50 
following  combustion  or  detonation  of 
hydrogen  during  the  postulated 
accidents.  Postulated  accidents  shall 
include  those  that  lead  to:  (1)  Degraded 


'  Copi«8  of  NURi£  series  reportj  msy  be 
piuchased  through  the  U.S.  Covemmenl  Prinling 
Office  by  calling  (202)  SI  2-2249  or  by  whUng  lo 
the  U.S.  GovenuDenl  Printing  Ofiice.  P.O.  Box 
37002.  Washington,  DC  20013-7082.  Copies  may 
also  be  purchased  from  the  NaUonal  Technical 
Information  Service,  U.S.  Department  of  Commerce, 
S2SS  Port  Royal  Road.  Sprin^ield.  VA  22161.  A 
copy  is  available  for  inspection  or  copying  for  a  fee 
in  the  NRC  Public  Documeot  Room.  2120  L  Street, 
NW.  (Lower  Level).  Washington,  DC 


core  conditions  without  reactor  pressure 
vessel  (RPV)  failure  for  light-water 
reactors  whose  application  for  a 
construction  permit  or  manufacturing 
license  was  granted  before  February  16, 
1982;  or  (2)  full  core  melt  with  RPV 
failure  for  li^t- water  reactors  whose 
application  for  a  construction  permit  or 
manufacturing  license  was  pending  as 
of,  or  submitted  after,  February  16, 
1982. 

Background 

•  10  CFR  50.44  presently  requires  the 

following  for  operating  reactors: 

— Recombiners  for  all  types  of 
containments  to  control  hydrogen 
generated  in  a  postulated  LOCA 
involving  about  5%  of  the  cladding 
(Later  Mark  I  and  II  containments 
were  exempted  from  this 
requirement). 

— Mark  I  and  II  containments  were 
required  to  be  inert ed,  considering 
postulated  severe  accidents. 

— BWR  Mark  IH  and  Ice  Condenser 
pressure-suppression  containments 
must  have  a  control  system  for 
hydrogen  generated  from  reactions 
involving  75%  of  the  fuel  cladding, 
based  on  a  limiting  case  of  degraded 
core  accidents  without  RPV  failure. 

— Large  dry  containments  were 
excluded  from  above  requirement  to 
control  hydrogen  frt>m  reactions 
involving  75%  of  fuel  cladding, 
because  of  its  capability  to  withstand 
pressures  resuhing  from  combustion/ 
denotation  of  large  amounts  of 
hydrogen  generated  during  postulated 
severe  atxidents. 

— Large  dry  containments  have  not  been 
exempted  fix)m  requirement  for 
recombiners  which  are  not  effective 
for  controlling  hydrogen  generated 
from  risk-significant  severe  accident 
sequences  (this  issue  has  been  under 
consideration  as  a  marginal-to-safety 
requirement). 

•  10  CFR  50.34(f)  addresses  hydrogen 
control  for  future  plants  and  requires 
systems  that  can  control  hydrogen 
generated  bom  reaction  of  100%  of  the 
fuel  cladding. 

•  10  CFR  50.44  and  50.34  are  rules 
that  evolved  through  the  years  and  have 
become  prescriptive.  They  specify  the 
design  capacity  of  hydrogen  control 
systems  and  thus  may  not  encourage  the 
design  of,  or  allow  credit  for,  systems/ 
features  that  could  decrease  the  amount 
of  hydrogen  generated. 

Potential  Modification 

Modify  10  CFR  50.44  and  10  CFR 
50.34(f)(ix)  to  a  performance-based 
regulation: 

•  The  above  present  regulatory 
objective  could  be  the  revised  rule. 


•  Eliminate  amounts  of  hydrogen  to 
be  controlled  from  the  rules. 

e  Transfer  staff  positions  on  methods 
to  meet  the  performance  standards  to  a 
Regulatory  Guide  (e.g.,  operating  Mark  1 
and  II  containments  should  be  inerted. 
and  operating  BWR  Mark  III  and  PWR 
Ice  Condenser  containments  should 
control  hydrogen  generated  involving 
75%  of  the  fuel  cladding). 

•  Establish  regulatory  position  that 
recombiners  can  be  eliminated  from 
large  dry  and  subatmospheric 
containments. 

•  Transfer  staff  position,  that  future 
reactore  address  hydrogen  generated 
involving  100%  of  cladding,  fitun  10 
CFR  50.34(f)(ix)  to  a  Regulatory  Guide. 

•  Licensees  currently  in  compliance 
with  10  CFR  50.44  will  continue  to  be 
in  compliance  with  modified  rule. 

•  A  need  for  industry  effort  in  this 
area  for  operating  reactors  is  not 
anticipated,  unless  industry  has  any 
new  and  alternative  proposals  for 
meeting  the  regulatory  objectives. 

As  stated  earlier,  the  above  materia) 
will  be  used  as  a  starting  point  for 
discussions  at  the  public  workshop. 
Participants  need  not  limit  their 
comments  to  this  material  and  are 
encouraged  to  provide  new  and 
innovative  ideas  and  approaches. 

Subject:  NRC  Program  for  Elimination 
of  Requirements  Marginal  to  Safety. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  January  1993. 

For  the  Nuclear  Regulatory  Commission. 
Warren  Minnov, 

Director,  Division  of  Safety  Issue  Resohtion. 
Office  of  Nuclear  Beguiatory  Research. 
|FR  Doc  93-1947  Filed  1-26-93;  8:45  am) 

MLUNO  CODE  7BM-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  92-NM-230-AD] 

AiPMOrthiness  Directives;  Boeing 
Model  707  and  720  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Notice  of  proposed  ruIem^king 
(NPRM). ' 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  707  and  720  series 
airplanes,  that  currently  requires 
repetitive  inspections  to  detect  cracks  in 
the  inboard  nacelle  strut  midspar 
fittings,  and  replacement,  if  necessary. 
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This  adion  would  contiiHie  to  require 
repetitive  inspections  of  the  fittings,  and 
replacament,  if  necessary,  and  would 
add  a  requirement  fot  replacement  of 
the  fittings  with  improved  fittings, 
which,  when  installed,  would  constitute 
terminating  action  for  the  r^wtitive 
inspections.  This  prc^osal  is  prompted 
by  the  development  of  improved  fittings 
that  would  correct  the  fatigue  cracking 
problem  addressed  in  the  existing  AD. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  separation 
of  an  inboard  engine  from  an  airplane. 
DATES:  Comments  must  be  received  by 
March  22, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Admirrfstration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  92-NM- 
230-AD,  1601  Und  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  asa.  and  3  pjn.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FlUmiER  INFORMATION  CONTACT:  Mr. 
Stanton  R.  Wood,  Aerospace  Engineer, 
Seattle  Aircraft  Certification  Office. 
Airframe  Branch.  ANM-120S,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2772: 
fax  (206)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
th^  may  desire.  Communicaticms  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  comraimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examin^ion  by 
interested  persons.  A  report 


sunmuiziBg  each  FAA-public  cmtact 

concerned  with  the  substance  of  this 
proposal  vrill  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  whidi  the  following 
statement  is  made:  "Commeats  to 
Docket  Number  92-hfM-230-AIX''  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvsilahUityofNPRMB 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rides  Docket  Na 
92-NM-230-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discu^sfon 

On  August  27. 1992.  the  FAA  issued 
AD  92-19-15,  Amendment  39-«373  (57 
FR  43890.  September  23. 1992),  to 
require  repetitive  inspections  to  detect 
cracks  in  the  inboard  nacelle  stmt 
midspar  fittings,  and  replacement,  if 
necessary.  That  action  was  prompted  by 
two  reports  of  engine  and  pylon 
separations  on  Model  707  series 
airplanes  and  numerous  reports  of 
cracks  found  in  the  midspar  fittings. 
The  requirements  of  that  AD  are 
intended  to  prevent  separation  of  an 
inboard  engine  firom  an  airplane. 

The  FAA  indicated  in  the  preamble  to 
AD  92-19-15  that  Boeing  had  designed 
an  improved  midspar  fitting,  which,  if 
installed,  would  positively  correct  the 
unsafe  condition  of  fatigue  cracking 
addressed  in  that  AD.  The  FAA  also 
indicated  in  the  existing  AD  that  it 
planned  further  rulemaking  to  require 
refdacenient  of  the  raid^>ar  fittings  with 
the  improved  fitting  in  order  to 
eliminate  the  need  for  the  required 
repetitive  inspections. 

The  improved  midspar  fitting  and 
procedures  for  its  installation  are 
described  in  Bomng  Service  Bulletin 
3183,  Revision  1,  dated  May  17, 1977. 
and  Revision  2,  dated  January  28, 1988. 
This  improved  fitting  provides  greater 
fatigue  resistance,  hs  installation 
involves  engine  removal,  strut  rotation 
about  the  overwing  fitting,  and 
dismantling  of  the  strut  torque  bulkhead 
for  access.  The  FAA  has  reviewred  and 
approved  previously  both  revisions  of 
that  service  bulletin. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  92-19-15  to  continue  to 
require  repetitive  inspections  to  detect 
cracks  in  the  inboard  nacelle  strut 


midspar  fittings,  and  repiacement,  if 
necessary.  It  would  also  require  the 
eventual  installation  of  the  improved 
mklspffi'  fitting,  which,  when  ineteUed. 
would  constitute  terminating  action  far 
the  repetitive  inspections.  1^  actioos 
would  be  required  to  be  accomplislied 
in  accordance  with  the  service  bullelins 
described  previously. 

There  are  approximately  187  Model 
707  and  720  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet 
The  FAA  estimates  that  53  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
^proximately  260  vrotk  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  tne  average  lu>or  rale 
is  $55  per  worit  hour.  Required  parts 
would  cost  approximately  $7,800  par 
airplane.  BsMd  on  tiieee  figures,  the 
total  cost  impwct  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$1,171,300,  or  $22,100  per  airplane. 
This  total  cost  figure  assiunes  that  no 
operator  has  yet  acconpUshad  the 
proposed  requirements  of  this  AD 
action. 

The  regulations  fHopoeed  herein 
would  not  have  substantial  direct  effects  ' 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  wkh  Executive  Order 
12612,  U  is  determined  that  this 
proposal  would  not  have  sufficient 
fedoralism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291:  (2)  is  not  a  "significant 
rule"  imder  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034.  February 
26. 1979):  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
critmia  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Saf^. 

The  Proposed  AoMadment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aothorily:  49  U.S.C  App.  13S4(a),  1421 
and  1423: 49  US  C  106(g):  and  14  CFR 
11.89. 

S  39.13    (AnwfMtoiq 

2.  Section  39.13  is  amended  by 
removing  amendmoit  39-8373  (57  FR 
43890,  September  23. 1992),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

Boeing:  Docket  92-NM-230-AD.  Supersedes 
AD  92-1 9-1 5,  Amendment  39-6373. 

Applicability:  Model  707  and  720  series 
airplanes;  line  numbers  1  through  906, 
inclusive:  including  Model  707  and  720 
series  airplanes  that  have  been  modified  in 
accordance  with  Supplemental  Type 
CertiPcalPS  (STCs)  SA2699NM,  SA3595NM, 
or  SA4015NM;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  separation  of  an  inboard  engine 
from  an  airplane,  accomplish  the  following: 

(a)  Perform  a  dose  visual  inspection  of  the 
midspar  fittings  to  detect  cracks  in 
accordance  with  Boeing  Service  Bulletin 
3183,  Revision  4,  dated  July  B,  1992,  unless 
accomplished  previously  in  accordance  with 
Boeing  Service  Bulletin  3183,  Revision  2, 
dated  January  28, 1968,  at  the  time  specified 
in  paragraph  (a)(1),  {a)(2),  (a)(3),  or  (a)(4),  of 
this  AD,  as  applicable. 

(1)  For  Model  707-300B/C  series  airplanes 
modified  by  installation  of  a  "hush  kit"  in 
accordance  with  Supplemental  Type 
Certificate  (STC)  SA2699NM,  at  the  later  of 
the  times  specified  in  paragraph  (a)(1)(i)  or 
|a){l)(ii)  of  this  AD: 

(i)  Prior  to  the  accumulation  of  12,000 
flight  hours;  or 

(ii)  Within  650  flight  hours  or  250  flight 
cycles  after  October  8, 1992  (the  effective 
date  of  AD  92-19-15,  Amendment  39-8373), 
whichever  occurs  first. 

(2)  For  Model  707-lOOB  and  720B  series 
airplanes  modified  by  installation  of  a  "hush 
kit"  in  accordance  with  STC  SA3595NM  or 
SA4015NM,  at  the  later  of  the  times  specified 
in  paragraph  (a)(2)(i)  or  (B)(2)(ii)  of  this  AD: 

(i)  Prior  to  the  accumulation  of  12,000 
flight  hours;  or 

(ii)  Within  650  flight  hours  or  325  flight 
cycles  after  Octol>er  8, 1992  (the  effective 
date  of  AD  92-19-15,  Amendment  39-8373). 
whichever  occurs  first. 

(3)  For  Model  707-300.  707-400,  and  707- 
300B/C  series  airplanes,  at  the  later  of  the 
times  specified  in  paragraph  (a)(3)(i)  or 
(a)(3)(ii)ofthisAD: 

(i)  Prior  to  the  accumulation  of  12,000 
flight  hours;  or 

(ii)  Within  1,100  flight  hours  or  400  flight 
cycles  after  October  8, 1992  (the  effective 
date  of  AD  92-19-15.  Amendment  39-6373), 
whichever  occurs  first. 

(4)  For  Model  707-100,  707-lOOB,  707- 
200,  720  and  720B  series  airplanes,  at  the 
later  of  the  times  specified  in  paragraph 
(a)(4)(i)  or  (a)(4)(ii)  of  this  AD: 


(i)  Prior  to  the  accumulation  of  12,000 
flight  hours;  or 

(ii)  Within  1,100  flight  hours  or  550  flight 
cycles  after  October  8, 1992  (the  effective 
date  of  AD  92-19-15.  Amendment  39-8373), 
whichever  occurs  first. 

(b)  Repeat  the  InspectioD  required  by 
paragraph  (a)  of  this  AD  thereafter  at  the 
intervals  specified  in  paragraph  (b)(1),  (bK2), 
(b)(3),  or  (b)(4)  of  this  AD.  as  applicable,  in 
accordance  with  Boeing  Service  Bulletin 
3183,  Revision  4,  dated  July  8, 1992. 

(1)  Fat  Model  707-300B/C  series  airplanes 
modified  )^  installation  of  a  "hush  kit"  in 
accordance  with  STC  SA2699NM:  At 
intervals  not  to  exceed  750  flight  hours  or 
300  flight  cycles,  whichever  occurs  fu^t. 

(2)  For  Model  707-lOOB  and  720B  series 
airplanes  modified  by  installation  of  a  "hush 
kit"  in  accordance  with  STC  SA3595NM  or 
SA4015NM:  At  intervals  not  to  exceed  750 
flight  hours  or  375  flight  cycles,  whichever 
occurs  first. 

(3)  For  Model  707-300,  -400,  and  -300B/ 
C  series  airplanes:  At  intervals  not  to  exceed 
1,200  flight  hours  or  450  flight  cycles, 
whichever  occurs  first. 

(4)  For  Model  707-100,  707-lOOB,  707- 
200,  720,  and  720B  series  airplanes:  At 
intervals  not  to  exceed  1,200  flight  hours  or 
600  flight  cycles,  whichever  occurs  first. 

(c)  If  any  cracks  are  found  in  the  midspar 
support  fittings  as  a  result  of  the  inspections 
required  by  paragraph  (a)  or  (b)  of  this  AD, . 
prior  to  further  flight:  Conduct  an  eddy 
current  inspieciion,  replace  both  midspar 
support  fittings,  and  modify  or  repair  ail 
other  structure  specified  in  the  service 
bulletin,  in  accordance  with  Boeing  Ser\-ice 
Bulletin  3183,  Revision  1,  dated  May  13, 
1977,  or  Revision  2,  dated  January  28. 1968. 
If  a  currently-installed  fitting  is  replaced  by 
a  new  fitting  of  the  same  part  numlier,  that 
new  fitting  must  be  inspected  in  accordance 
with  the  compliance  times  and  procedures 
required  by  paragraphs  (a)  and  (b)  of  this  AD. 

(d)  Replace  the  midspar  fittings  with  new, 
improved  fittings,  in  accordance  with  Boeing 
Service  Bulletin  3183,  Revision  2,  dated 
January  28, 198A,  at  the  later  of  the  times 
specified  in  paragraph  (d){l}  or  (d)(2)  of  Ibis 
AD.  Such  replacement  constitutes 
terminating  action  for  the  repetitive 
inspections  required  by  this  AD. 

(1)  Prior  to  the  accumulation  of  1 2,000 
flight  hours;  or 

(2)  Within  4  years  or  4,800  flight  cycles 
after  the  effective  date  of  this  AD,  whichever 
occurs  first. 

(e)  Replacement  of  the  midspar  f.tfings 
with  new,  improved  fittings,  in  accordance 
with  Boeing  Service  Bulletin  3183,  Revision 
2.  dated  January  28, 1986,  constitutes 
terminating  action  for  the  inspections 
required  by  this  AD. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 


compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  ACQ 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washingtcn,  on  Jacuary 
20. 1993. 

Darrell  M.  Pederton, 
Acting  Klanager,  Troiuporl  Aiipio/ie 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  93-1933  Filed  1-26-93;  8  45  aro) 

WLUNG  COOe  4*1»-19-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Chapter  I 

[FRL-4556-4] 

Open  Meeting  of  the  ArchUeclural  end 
Industrial  (AIM)  Malntenar>ce  Coalings 
Negotiated  Rulemaking  Advisory 
Committee 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice. 

SUMMARY:  The  AIM  Negotiated 
Rulemaking  Advisory  Committee  will 
meet  in  Newport  Beach,  California  on 
February  11-12  to  attempi  to  reach 
consensus  that  can  be  used  as  the  basis 
of  a  proposed  rule. 

DATES:  The  meeting  will  take  place  on 
February  11-12  in  Newport  Beach. 
California.  The  February  lllh  meeting 
will  start  at  9  a.m.  and  run  until  6  p  m. 
On  February  12th,  it  will  start  at  8  s  m., 
and  end  by  3  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Balboa  Bay  Club,  1221  West  Coast 
Highway.  Newport  Beach,  Cal..  92663. 
(714-645-5000). 

FOR  FURTHER  INFORMATION  COKTACT: 
Persons  needing  further  information  en 
substantive  aspects  of  the  rule  should 
call  Ellen  Ducey  of  EPA's  Office  of  Air 
Quality  Planning  and  Standards  at  919- 
541-5408.  Persons  needing  further 
information  on  meeting  logistics  should 
call  Barbara  Stinson,  the  Committee  Co- 
chair,  at  303-468-5822. 

Dated:  January  21, 1993. 
GhriaKirtz, 

Director.  Consensus  and  Dispute  BesoJution 

Program. 

IFR  Doc.  93-1876  Filed  1-26-93;  9  43  amj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  92-230;  RM-8090] 

Radio  Broadcasting  Services;  Snow 
Hill,  MD 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule,  dismissal  of. 

SUMMARY:  The  Commission  dismisses  a 
petition  for  rule  making  filed  by  Snow 
Hill  Community  Broadcasting 
requesting  the  allotment  of  Channel 
223A  at  Snow  Hill,  Maryland,  for  lack 
of  interest  in  the  allotment.  See  57  FR 
49057  (October  29. 1992).  With  this 
action,  this  proceeding  is  terminated. 
EFFECTIVE  DATE:  February  26, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  M .  McCauIey,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  92-230, 
adopted  December  30, 1992,  and 
released  January  21, 1993.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center,  (202)  452-1422, 1990  M  Street, 
NW.,  suite  640,  Washington,  DC  20036. 

List  of  Sobiects  in  47  CFR  Part  73 

Radio  broadcasting. 


Federal  Communications  Commission. 

Michael  C  Koger, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

(FR  Doc.  93-1957  Filed  l-2&-fl3;  8:45  am] 

SHJJNQ  CODE  tn^-Ot-M 

47  CFR  Part  73 

[MM  Doom  No.  92-315,  RM-8141] 

Radio  Broadcasting  Services; 
Start>uck.  MN 

agency:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  by 
Starbuck  Broadcasters  proposing  the 
allotment  of  Channel  247C2  to  Starbuck, 
Minnesota,  as  that  community's  first 
local  broadcast  service.  The  coordinates 
for  Channel  247C2  and  45-33-44  and 
95-34-15.  There  is  a  site  restriction  6.7 
kilometers  (4.2  miles)  southwest  of  the 
community. 

DATES:  Comments  must  be  filed  on  or 
before  March  15, 1993,  and  reply 
comments  on  or  before  March  30, 1993. 
ADDRESSES:  Fedei'al  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel  as  follows:  Gregg  P. 
Skall,  Pepper  k  Corazzini,  1776  K 
Street,  NW.,  suite  200,  Washington,  DC 
20006. 

FOR  FURTHER  MFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media  . 
Bureau,  (202)  634-6530. 


SUPPLEMENTARY  MFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MM  Docket  No. 
93-315,  adopted  December  21, 1992, 
and  released  January  21, 1993.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (room  230).  1919  M 
Street.  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  Downtown  Copy 
Center,  1990  M  Street,  NW.,  suite  640. 
Washington,  DC  20036.  (202)  452-1422. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  (rfSubiectB  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
Michael  C  Rngar, 

Chief.  Allocations  Bmnch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc  93-1954  Filed  1-26-93;  8:45  am] 
BHJjtM  cooc  tna-ei-« 
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propoMd  rjIm  thai  ar»  applcabt*  to  tw 
public.  Nofc—  o«  hOMfcigt  and  JiwrtlgaMong. 
conwnittaa  moaMnga.  agancy  dedaiona  and 
lulnga,  delaQikina  of  auiwrify,  ling  of 
petttiona  and  aptiMcattona  and  agency 
statements  of  organization  and  lunctfona  are 
examplea  of  documents  appealing  In  tNa 
sectiort. 


DEPARTMENT  OF  AGRICULTURE 

Agriculturai  Stabillxatton  and 
ConsarvatkNi  Sarvice 

Commodity  Cradit  Corporation 

F««d  Grain  Donatlona;  Blackfaat  Indian 
Resarvation  of  Broaming,  MT 

agency:  Agricultxiral  Stabilization  and 
Conservation  Service,  USDA,  and 
Commodity  Credit  Corporation,  USDA. 
ACnON:  Notice. 

SUMMARY:  The  Executive  Vice-President, 
Commodity  Credit  Corporation  (COC) 
and  the  Acuninistrator,  Agricultural 
Stabilization  and  Conservation  Service, 
is  announcing  that  the  reservation  and 
grazing  land  of  the  Blackfeet  Tribe  of  the 
Blackfeet  faidian  Reservation,  Browning. 
Montana,  is  an  acute  distress  area  and 
that  CCC-owned  feed  grain  will  be 
donated  to  needy  livestock  owners  on 
the  reservation. 

FOR  FURTHER  MFORMATION  CONTACT: 
Margie  L.  Hartman,  Livestock  Programs 
Branch,  Agricultural  Stabilization  and 
Conservation  Service,  P.O.  Box  2415. 
Washingtcm.  DC  20013,  202-720-6235. 
8UPPI.EMENTARY  MFORMATION:  Pursuant 
to  the  authority  set  forth  in  section  407 
of  the  Agricultural  Act  of  1949,  as 
amended  (7  U.S.C.  1427).  Executive 
Order  11336,  and  the  delegation  of 
authority  in  7  CFR  2.65(21),  notice  is 
being  given  that  I  have  determined  that: 

1.  The  chronic  economic  distress  of 
the  needy  members  of  the  Blackfeet 
Tribe  (the  Tribe)  of  the  Blackfeet  Indian 
Reservation  of  Browning,  Montana,  has 
been  materially  increased  and  become 
acute  because  of  severe  and  prolonged 
drought,  thereby  creating  a  serious 
shortage  of  feed  and  causing  increased 
economic  distress.  This  reservation  is 
designated  for  Indian  use  and  is  utilized 
by  members  of  the  Tribe  for  grazing 
purposes. 

2.  The  use  of  feed  grain  or  products 
thereof  made  available  bv  the 


Commodity  Credit  Corporation  (CCQ 
for  livestock  feed  for  such  needy 
members  of  the  Tribe  will  not  displace 
or  interfere  with  normal  marketing  of 
agricultural  commodities. 

3.  Based  on  the  above  determinations, 
I  hereby  declare  the  reservation  and 
grazing  land  of  the  Tribe  to  be  acute 
distress  areas  and  authorize  the 
donation  of  feed  gain  owned  by  the  CCC 
to  livestock  owners  who  are  determined 
by  the  Bureau  of  Indian  Affairs,  United 
States  Department  of  the  Interior,  to  be 
needy  members  of  the  Tribe  utilizing 
such  lands.  These  donations  by  the  CCC 
may  commence  upon  January  15. 1993. 
and  shall  be  made  available  through 
May  29. 1993,  or  such  other  date  as  may 
be  stated  in  a  notice  issued  by  the 
Administrator,  Agricultural 
Stabilization  and  Conservation  Service. 

Signed  at  Washington,  DC.  on  January  21. 
1993. 

lC«MiD.]^vk. 

Administrator,  Agricultural  Sftibt/isation  and 
Coiwervation  Service,  and  Executive  Vice 
President.  Conunodity  Credit  Corporation. 
IFR  Doc  93-1968  FUwl  1-26-93;  8)45  ami 
BMJJNO  COOK  Mia-W-M 


Food  and  Nutrition  Servica 

Natlortal  Advisory  CouncM  on 
Commo<My  Distribution;  Maating 

AGENCY:  Pood  and  Nutrition  Service. 

USDA. 

ACTION:  Notice. 

SUMMARY:  A  meeting  of  the  National 
Advisory  Council  on  Commodity 
Distribution  is  scheduled  for  March  16- 
17, 1993.  The  council,  established  by 
the  Commodity  Distribution  Reform  Act 
and  WIC  Amendments  of  1987  (Pub.  L. 
100-237)  meets  biannually  to  advise  the 
Secretary  of  Agriculture  regarding  the 
development  of  commodity 
specifications  and  other  program 
improvements. 

DATES:  The  meeting  will  take  place  on 
March  16  and  17  from  8:30  a.m.  to  5 
p.m. 

ADDRESSES:  I'he  meeting  will  be  held  at 
the  Ramada  Renaissance  Hotel,  950 
North  Stafford  Street,  Arlington, 
Virginia  22203. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Beverly  King,  Acting  Chief, 
Commodity  Processing  Branch,  Food 
Distribution  Division,  Food  and 


Nutrition  Service,  U.S.  Department  of 
Agriculture,  Alexandria,  Virginia  22302, 
(703)  305-2680. 

SUPPLEMENTARY  INFORMATION:  This  is  the 
eighth  meeting  of  the  National  Advisory 
Council  on  Commodity  Distribution,  as 
establii^ed  by  section  3(a)(3)  of  Public 
Law  100-237.  The  purpose  of  the 
council  is  to  provide  guidance  to  the 
Secretary  of  Agriculture  on  regulations 
and  policy  development  for  the  Food 
Distribution  Programs  with  primary 
emphasis  on  specifications  for 
commodities.  If  time  permits,  the 
general  public  will  be  allowed  to 
participate  in  the  discussions.  The 
agenda  will  be  available  15  days  prior 
to  the  meeting.  Requests  for  the  agenda 
should  be  sent  to  Mr.  Vernon  R.  Morgan, 
Executive  Secretary,  National  Advisory 
Council  on  Commodity  Distribution, 
USDA,  Food  and  Nutrition  Service. 
3101  Park  Center  Drive,  room  502, 
Alexandria,  Virginia  22302.  Comments 
may  be  filed  with  Vernon  R.  Morgan 
before  or  after  the  meeting. 

Dated:  January  19. 1993. 
Phyllii  Gaul!. 
Acting  Administrator. 
(PR  Doc  93-1926  Filed  1-26-93:  8:45  am) 
BNJJNO  COM  M1«-»-«i 


DEPARTIMENT  OF  COIMMERCE 

intemationai  Trada  Administration 

[A-351-811] 

Final  Determination  of  Sales  at  l.«ss 
Than  Fair  Value:  Certain  Hot-Rolled 
Lead  and  Bismuth  Cartwn  Steel 
Products  From  Brazil 

AGENCY:  Import  Administration. 
Intemationai  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  27. 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Nancy  M.  Decker  or  Linda  L.  Pasden, 
Office  of  Agreements  Compliance. 
Import  Administration,  Intemationai 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-3793. 

Final  Determination 

We  determine  that  imports  of  certain 
hot-rolled  lead  and  bismuth  carbon  steel 
products  from  Brazil  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  tn 
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less  than  foir  value,  as  provided  in 
section  735  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  Because 
Mannesmann  did  not  provide  requested 
information  and  refused  to  cooperate 
with  the  E>epartment  in  its  investigation, 
we  have  based  our  determination  on  the 
best  information  available  (BIA),  in 
accordance  with  section  776  of  the  Act. 
In  this  instance,  because  Mannesmann 
refused  to  cooperate,  we  have 
determined  the  BIA  to  be  the 
petitioners'  highest  adjusted  margin. 
(The  price-to-price  margins  found  in  the 
petition  are  the  only  information 
available.)  The  BIA  margin  is  shown  in 
the  "Suspension  of  Liquidation"  section 
of  this  notice. 

Case  History 

Since  the  preliminary  determination 
in  this  investigation  on  November  9, 
1992  (57  FR  54219,  November  17, 1992), 
no  events  have  occurred. 

Scope  of  Investigation 

The  products  subject  to  this 
investigation  are  hot-rolled  bars  and 
rods  of  nonalloy  or  other  alloy  steel, 
whether  or  not  descaled,  containing  by 
weight  0.03  percent  or  more  of  lead  or 
0.05  percent  or  more  of  bismuth,  in  coils 
or  cut  lengths,  and  in  numerous  shapes 
and  sizes.  Excluded  from  the  scope  of 
this  investigation  are  other  alloy  steels 
(as  defined  by  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
Chapter  72,  note  1  (f)),  except  steels 
classified  as  other  alloy  steels  by  reason 
of  containing  by  weight  0.4  percent  or 
more  of  lead,  or  0.1  percent  or  more  of 
bismuth,  tellurium,  or  selenium.  Also 
excluded  are  semi-fmished  steels  and 
flat>roIled  products.  Most  of  the 
products  covered  in  this  investigation 
are  provided  for  under  subheadings 
7213.20.00.00  and  7214.30.00.00  of  the 
HTSUS.  Small  quantities  of  these 
products  may  also  enter  the  United 
States  under  the  following  HTSUS 
subheadings:  7213.31.30.00, 
7213.31.60.00;  7213.39.00.30, 
7213.39.00.60,  7213.39.00.90; 
7214.40.00.10.  7214.40.00.30. 
7214.40.00.50:  7214.50.00.10. 
7214.50.00.30,  7214.50.00.50; 
7214.60.00.10,  7214.60.00.30. 
7214.60.00.50;  and  7228.30.80.00. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
November  1. 1991  through  April  30. 
1992. 


Such  or  Similar  Comparisons 

We  have  determined  that  all  the 
products  covered  by  this  investigation 
constitute  a  single  category  of  such  or 
similar  merchandise. 

Best  Information  Available 

As  mentioned  above,  we  used  BLA  as 
required  by  section  776(c)  of  the  Act 
because  Mannesmann  did  not  provide 
requested  information  and  did  not 
cooperate  with  the  Department  in  its 
investig^on.  We  determined  that  BIA 
was  information  submitted  in  the 
petition.  Because  Mannesmann  refused 
to  cooperate,  we  have  determined  the 
BIA  to  be  the  petitioners'  highest 
adjusted  margin. 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  Customs  Service 
to  continue  to  suspend  liquidation  of  all 
entries  of  the  subject  merchandise  from 
Brazil  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  November  17. 1992,  the  date  of 
publication  of  our  preliminary 
determination  notice  in  the  Federal 
Register,  as  originally  ordered  in 
accordance  with  section  733(d)(1)  of  the 
Act 

The  product  under  investigation  is 
also  subject  to  a  countervailing  duty 
investigation.  The  Department  has 
determined  that  there  was  an  export 
subsidy  program,  but  this  program  was 
terminated  on  December  31, 1991.  In  the 
final  countervailing  duty  determination, 
we  have  taken  into  account  that 
program  wide  change  and  have  set  the 
cash  deposit  rate  at  zero  for  that 
program.  Accordingly,  no  adjustment  to 
the  dumping  margin  is  required. 

The  Customs  Service  shall  require  a 
cash  deposit  or  bond  equal  to  the 
estimated  amount  by  which  the  FMV  of 
the  merchandise  subject  to  this 
investigation  exceeds  the  U.S.  price,  as 
shown  below.  This  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice.  The  dumping  margins  are 
as  follows: 


Margin  per- 
centage 

Mannesmann  

All  others 

148.12 
148.12 

rrc  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 


their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 

Dated:  January  19, 1993. 
AlanKLDoniL 
Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  93-1901  Filed  1-26-03;  8:45  am] 

BtUJNO  COOC  361»-0*-M 


[A-427-804] 

Final  Determination  of  Sale*  at  Lesa 
Than  Fair  Value:  Certain  Hot-Rolled 
Lead  and  Blamutti  Cart>on  Steel 
Products  From  France 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  27, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

Edward  Easton  or  Stephen  Alley,  Office 
of  Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington,  DC  20230; 
telephone:  (202)  482-1777,  or  (202) 
482-5288,  respectively. 

Final  Determination 

We  determine  that  imports  of  certain 
hot-rolled  lead  and  bismuth  carbon  steel 

Eroducts  from  France  are  being,  or  are 
kely  to  be,  sold  in  the  United  States  at 
less  than  Eair  value,  as  provided  in 
section  735  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  Because  Usinor 
Sacilor  (Usinor),  the  sole  respondent  in 
this  case,  failed  to  provide  adequate 
information  in  a  timely  manner,  we 
have  based  our  determination  on  the 
best  information  otherwise  available 
(BIA).  In  this  instance,  because  Usinor 
has  requested  the  return  or  destruction 
of  all  of  its  submissions  during  the 
course  of  the  investigation  and  was 
subject  to  a  cost  of  production  (COP) 
investigation  as  well,  we  have 
determined  BIA  to  be  the  highest  of  the 
margins  that  resulted  from  the  fair  value 
comparisons  using  constructed  values 
for  each  of  the  transactions  provided  in 
the  petition,  as  it  was  amended  on  April 
27, 1992.  The  BIA  margin  is  shown  in 
the  "Suspension  of  Liquidation"  section 
of  this  notice. 

Case  History 

Since  the  preliminary  determination 
in  this  investigation  on  September  21. 
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1992  (57  FR  44556,  September  28. 
1992),  the  following  events  have 
occurred. 

On  September  21. 1992,  Usinor 
submitted  additional  sales  and  COP 
supplemental  responses.  However, 
because  both  the  CX)P  information  and 
the  constructed  value  information 
contained  in  these  responses  were 
calculated  using  incorrect 
methodologies,  the  Department  decided 
to  not  verify  Usinor's  submissions.  {See 
the  October  20, 1992,  Memorandum 
from  Marie  E.  Parker,  Director.  Office  of 
Accounting,  to  Francis  J.  Sailer,  Deputy 
Assistant  Secretary  for  Investigations.) 
Accordingly,  the  verification  of  Usinor's 
submissions  was  cancelled. 

On  October  22, 1992,  Usinor 
requested  that  the  Department  postpone 
the  final  determination  for  60  days,  in 
accordance  with  section  735(a)(2)  of  the 
Act.  On  November  6, 1992,  the 
Department  granted  Usinor's  request,  in 
part,  and  postponed  the  date  of  its  final 
determination  from  December  18, 1992, 
unUl  January  11, 1993  (57  FR  53691, 
November  12, 1992).  On  December  17, 
1992,  Usinor  requested  a  25-day 
extensicm  of  the  final  determination.  On 
January  11, 1993,  the  Department 
postpcHied  the  final  determination  until 
January  19. 1993  (58  FR  4981.  January 
19. 1993). 

On  November  12, 1992.  Usinor 
requested  that  the  Department  return  its 
submissions  responding  to  the 
Department's  antidumping 
questionnaire.  On  November  23, 1992, 
Usinor  amended  its  request  to  provide 
for  the  destruction  of  these  submissions 
in  lieu  of  returning  them  to  the 
company. 

On  November  13, 1992,  petitioners 
filed  their  case  brief  and  on  November 
19, 1992,  both  petitioners  and  Usinor 
filed  their  rebuttal  briefs. 

On  November  19, 1992,  petitioners 
and  respondent  withdrew  their  requests 
for  a  public  hearing. 

Following  its  receipt  of  the  parties' 
briefs,  the  Dspartment  made  a  telephone 
inquiry  of  Usinor's  coimsel  as  to 
whether  Usinor  still  wanted  the 
Department  to  act  on  its  request  for  the 
destruction  of  its  submissions.  The 
Department  informed  counsel  of  the 
adverse  effect  that  the  granting  of 
Usinor's  request  would  have  on  the  BIA 
rate  assigned  to  the  company.  Counsel 
informed  the  Department  that  Usinor 
still  wanted  the  E)epartment  to  proceed 
with  the  destruction  of  its  submissions. 

Scope  of  Investigation 

The  products  subject  to  this 
investigation  are  hot-rolled  bars  and 
rods  of  nonalloy  or  other  alloy  steel, 
whether  or  not  descaled,  containing  by 


weight  0.03  percent  or  more  of  lead  or 

0.05  percent  or  more  of  bismuth,  in  coils 
or  cut  lengths,  and  in  numerous  shapes 
and  sizes.  Excluded  from  the  scope  of 
this  investigation  are  other  alloy  steels 
(as  defined  by  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
Chapter  72,  note  1  (f)),  except  steels 
classified  as  other  alloy  steels  by  reason 
of  containing  by  weight  0.4  percent  or 
more  of  lead,  or  0.1  percent  or  more  of 
bismuth,  tellurium,  or  selenium.  Also 
excluded  are  semi-finished  steels  and 
flat-rolled  products.  Most  of  the 
products  covered  in  this  investigation 
are  provided  for  under  subheadings 
7213.20.00.00  and  7214.30.00.00  of  the 
HTSUS.  Small  quantities  of  these 
products  may  also  enter  the  United 
States  under  the  following  HTSUS 
subheadings:  7213.31.30.00,60.00; 
7213.39.00.30,  00.60,  00.90; 
7214.40.00.10,  00.30, 00.50; 
7214.50.00.10,  00.30,  00.50; 
7214.60.00.10,  00.30,  00.50;  and 
7228.30.80.00.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
description  of  the  scope  of  this 
proceeding  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
November  1. 1991.  through  April  30, 
1992. 

Such  or  Similar  Comparisons 

We  have  determined  that  all  the 
products  covered  by  this  investigation 
constitute  a  single  category  of  such  or 
similar  merchandise. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  from  France  to  the 
United  States  were  made  at  less  than 
fair  value,  we  compared  the  United 
States  price  (US?)  to  the  foreign  maricet 
value  (FMV),  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice.  As 
mentioned  above,  we  used  BIA  as 
required  by  section  776(c)  of  the  Act 
because  Usinor  did  not  provide 
adequate  information  in  a  timely 
manner  for  purposes  of  the  final 
determination.  We  determined  that  BIA 
was  information  submitted  in  the 
amended  petition.  Because  Usinor 
requested  the  destruction  of  its 
submissions  and  the  Department  has  no 
choice  but  to  treat  the  company  as  an 
uncooperative  respondent,  we  have 
determined  the  BIA  to  be  the  highest  of 
the  margins  in  the  amended  petition. 

United  States  Price 

We  based  USP  on  information 
provided  in  the  petition.  Petitioners 


provided  ■  U.S.  price  based  on  a  quoted 
transaction  price  fat  cut-to-length 
products  sold  to  a  U.S.  customer  on  a 
delivered  price  basis.  Petitioners 
adjusted  the  price  by  deducting 
estimated  costs  for  foreign  inland 
freight,  foreign  port  and  loading  fees, 
ocean  freight  and  insurance,  customs 
duties.  U.S.  terminal  and  unloading 
fees,  and  estimated  costs  for  U.S.  inland 
freight. 

Foreign  Market  Value 

We  based  FMV  on  constructed  value 
information  provided  in  the  petition 
and  the  April  27. 1992,  amendment  to    . 
the  petition.  Petitioners  alleged  that  the 
home  market  prices  as  well  as  the  third- 
country  sales  or  offers  of  sales  are  at 
prices  below  the  cost  of  production  and, 
therefore,  should  be  discarded  in  favor 
of  constructed  value.  Accordingly, 
petitioners  calculated  an  FMV  on  the 
basis  of  the  constructed  value  for  the 
transaction  listed  in  the  petition,  as 
amended. 

Interested  Party  Comments 

Although  numerous  comments  were 
submittedby  petitioners,  they  are  not 
being  addressed  here  because  of  our 
decision  to  reject  Usinor's  submissions 
and  base  this  determination  on  BIA. 
Only  the  comments  concerning  the 
application  of  BIA  are  addressed  below. 

Coniiiient  1 

In  their  case  brief,  petitioners 
supported  the  Department's  use  of  BIA. 
In  their  rebuttal  brief,  where  they  were 
able  to  address  Usinor's  request  to 
withdraw  its  submissions  responding  to 
the  Department's  antidumping 
questionnaire,  petitioners  specifically 
argue  that  the  Department  should  treat 
Usinor  as  an  uncooperative  respondent 
and  use  as  BIA  the  highest  margin  in  the 
April  27, 1992,  amendment  to  the 
petition.  The  highest  margin  in  the 
amended  petition  is  75.08  percent. 

In  its  rebuttal  brief,  Usinor  contended 
that  the  margins  alleged  against  French 
merchandise  in  the  petition  ere  "•  •  • 
xmduly  high  and  are  not,  in  any  event, 
reasonable  proxies  for  Usinor  Sacilor's  " 
antidumping  margin."  Usinor  proposed 
that  the  Department  fashion  a  BIA 
margin  for  Usinor  from  the  margins  for 
the  respondents  in  the  companion 
German  and  United  Kingdom 
investigations  of  the  subject 
merchandise. 

DOC  Position 

In  determining  what  rate  to  use  as 
BIA,  the  Department  follows  a  two- 
tiered  methodology.  The  Department 
nonnally  assigns  lower  rates  for  those 
respondents  who  cooperated  in  an 
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investigation  and  hi^er  rates  for 
respondents  who  did  not.  See  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Qrcular  Welded  Non-Alloy  Steel 
Pipe  From  Brazil,  57  FR  42940 
(September  17, 1992). 

In  this  investigation,  Usinor 
responded  to  the  Department's  requests 
for  information;  however,  as  noted 
above,  the  errors  and  deRciencies  in  its 
submissions  were  so  pervasive  as  to 
make  its  responses  unusable,  and 
verification  was  cancelled.  Usinor 
subsequently  requested  the  return  or 
destruction  of  all  of  its  submissions 
during  the  course  of  the  investigation,  as 
discussed  above. 

In  light  of  Usinor's  continued  request 
for  the  destruction  of  its  submissions 
responding  to  the  Department's 
antidumping  questionnaire,  a  request 
that  WB  are  granting,  the  Department  no 
longer  has  any  choice  but  to  treat  Usinor 
as  an  uncooperative  respondent  and 
assign  it  the  highest  BIA  rate.  The 
destruction  of  Usinor's  submissions  has 
the  consequence  of  removing  from  the 
administrative  record  any  basis  for 
showing,  either  now  or  on  appeal,  that 
Usinor  had  been  cooperative  during  the 
investigation.  See.  e.g.,  Smith  Corona 
Coqj.  v.  United  States,  796  F.  Supp. 
1532  (CIT  1992);  Final  Determination  of 
Sales  at  Less  than  Fair  Value;  Steel  Wire 
Rope  from  India,  56  FR  46285 
(September  11, 1991);  Final 
Determination  of  Sales  at  Less  than  Fair 
Value;  Certain  Small  Business 
Telephone  Systems  from  Japan,  54  FR 
42541  (October  17, 1989);  Final 
Determination  of  Sales  at  Less  than  Fair 
Value;  Antifriction  Bearings  and  Parts 
Thereof  from  the  Federal  Republic  of 
Germany,  54  FR  18992  (May  3, 1992). 
'   Even  absent  Usinor's  request  that  the 
Department  return  or  destroy  its 
submissions,  we  would  have  rejected 
Usinor's  suggestions  to  calculate  a  BIA 
margin  based  upon  those  calculated  for 
other  European  producers.  It  is  entirely 
speculative  for  Usinor  to  conclude  that 
the  average  of  the  margins  contained  in 
the  April  27, 1992,  amendment  to  the 
petition  is  "unduly  high."  Usinor 
ensured  that  an  accurate  margin 
calculation  would  not  be  possible  when 
it  failed  to  submit  the  information 
necessary  to  calculate  one.  Moreover, 
the  purpose  of  a  BIA  margin  is  not  to 
find  a  "reasonable  proxy"  for  an 
accurate  antidumping  margin.  Rather, 
the  principal  purposes  of  a  BIA  margin 
are  to  avoid  rewarding  a  noncompliant 
respondent  in  the  cxurent  proceeding 
and  to  persuade  the  respondent  to 
furnish  timely,  complete,  and  accurate 
data  in  the  administrative  review, 
should  there  be  one. 


Continuation  of  Suspension  of 
liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  continue  to  siispend 
liquidation  of  all  entries  of  the  subject 
merchandise  from  France  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  September 
28, 1992,  the  date  of  publication  of  our 
preliminary  determination  notice  in  the 
Federal  Register. 

The  Customs  Service  shall  require  a 
cash  deposit  or  bond  equal  to  the 
estimated  amount  by  which  the  FMV  of 
the  merchandise  subject  to  this 
investigation  exceeds  the  U.S.  price,  as 
shown  below.  This  suspension  of 
liquidation  will  remain  in  effect  imtil 
further  notice.  The  diunping  margins  are 
as  follows: 


Producer/manufacturef/expoftef 

Matglnper- 
oBmaQB 

Usinor  SacNor 

75  06 

All  otfws _ 

75.oe 

rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 

Dated:  January  19, 1993. 
Alan  M.  Dunn, 
Assistant  Secretary  foe  Import 
Administration . 

[FR  Doc  93-1902  Filed  1-26-93;  8:45  am) 
BNJJNQ  COOC  SB1«-0»-M 

((A-428-811)] 

Rnai  Determination  of  Sale*  at  Lesa 
Then  Fair  Value:  Certain  Hot-Roded 
Lead  and  Bismuth  Cart>on  Steel 
Products  From  Germany 

AGENCY:  ImpOTt  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  27, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cynthia  Thirumalai  or  Steve  Alley. 
Office  of  Antidumping  Investigations, 
Import  Administrati(Hi,  International 


Tirade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-4087.  or 
(202)  482-5288,  respectively. 

Final  Determinatioa 

We  determine  that  imports  of  certain 
hot-rolled  lead  and  bismuth  carbon  steel 
products  frt>m  Germany  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value,  as  provided  in 
section  735  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  We  have  used  the 
best  information  available  (BIA)  in 
making  our  frnal  determination  (see 
section  on  Best  Information  Available). 
The  BIA  margin  is  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  our  notice  of  postponement  of 
the  final  determination  in  this 
investigation  (57  FR  53691,  November 
12, 1992),  the  following  events  have 
occurred. 

Petitioners  and  respondent  in  this 
proceeding  submitted  case  briefs  and 
rebuttal  briefs  on  November  16  and  20, 
1992,  respectively.  On  November  24. 
1992.  a  pubUc  hearing  was  held. 
Respondent  submitted  additional 
comments  on  December  4, 1992,  to 
which  petitioners  objected  on  December 
8, 1992.  On  December  11, 1992,  the 
Department  informed  resfKmdent  that 
its  E)ecember  4, 1992,  submission  was 
untimely  filed  and,  as  a  result,  was 
rejected  and  returned. 

On  December  17, 1992,  Saarstahl 
requested  a  25-day  extension  of  the  final 
determination  in  this  investigation.  On 
January  11, 1993,  the  Department 
postponed  the  final  determination  until 
January  19, 1993  (58  FR  4981,  January 
19, 1993). 

Scope  of  Investigation 

The  products  subject  to  this 
investigation  are  hot-rolled  bars  and 
rods  of  nonalloy  or  other  alloy  steel, 
whether  or  not  descaled,  containing  by 
weight  0.03  percent  or  more  of  lead  or 
0.05  percent  or  more  of  bismuth,  in  coils 
or  cut  lengths,  and  in  numerous  shapes 
and  sizes.  Excluded  from  the  scope  of 
.  this  investigation  are  other  alloy  steels 
(as  defined  by  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
Chapter  72,  note  1  (0).  except  steels 
classified  as  other  alloy  steels  by  reason 
of  containing  by  weight  0.4  percent  or 
more  of  lead,  or  0.1  percent  or  more  of 
bismuth,  tellurium,  or  selenium.  Also 
excluded  are  semi-finished  steels  and 
flat-rolled  products.  Most  of  the 
products  covered  in  this  investigation 
are  provided  for  under  subheadings 
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7213.20.00.00  and  7214.30.00.00  of  the 
HTSUS. 

Small  quantities  of  these  products 
may  also  enter  the  United  States  under 
the  following  HTSUS  subheadings: 
7213.31.30.00,  60.00;  7213.39.00.30, 
00.60,  00.90;  7214.40.00.10,  00.30. 
00.50;  7214.50.00.10,  00.30,  00.50; 
7214.60.00.10, 00.30. 00.50;  and 
7228.30.80.00.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
description  of  the  scofw  of  this 
proceeding  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
November  1, 1991,  through  April  30.       , 
1992. 

Best  Information  Available 

Because  the  results  of  our  verification 
of  the  information  provided  by  Saarstahl 
AG  (Saarstahl),  the  sole  respondent  in 
this  case,  showed  the  informstion  to  be 
unusable  for  purposes  of  calculating  a 
Rnal  estimated  dumping  margin,  we 
have  based  our  determination  on  BIA 
(see  Memorandum  firora  D.  Binder  and 
M.  Parker  to  R.  Moreland,  December  14. 
1992).  In  spite  of  its  failed  verification, 
we  believe  Saarstahl's  level  of 
participation  warrants  that  it  be 
considered  a  cooperative  respondent. 
Accordingly,  given  that  Saarstahl  was 
subject  to  a  cost  of  production  (CX)P) 
investigation,  we  have  assigned  to  ■ 
Saarstahl  a  BIA  margin  equal  to  the 
average  of  the  margins  that  resulted 
from  the  fair  value  comparisons  using 
constructed  value  (CV)  for  each  of  the 
transactions  provided  in  the  petition,  as 
amended  on  April  27  and  28. 1992. 

Such  or  Similar  Comparisons 

We  have  determined  that  all  the 
products  covered  by  this  investigation 
constitute  a  single  category  of  such  or 
similar  merchandise. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  from  Germany  to 
the  United  States  were  made  at  less  than 
fair  value,  we  compared  the  United 
States  price  (US?)  to  foreign  market 
vahie  (FMV)  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice.  As 
mentioned  above,  we  used  BIA  as 
required  by  section  776(c)  of  the  Act 
because  Saarstahl's  submitted 
information  was  found  to  be  unusable 
for  purposes  of  calculating  a  final 
estimated  dumping  margin. 

United  States  Price 

We  based  USP  on  information 
provided  in  the  petition.  Petitioners 


provided  U.S.  prices  based  on  quoted 
transaction  prices  and  offers  for  sale  for 
both  coil  and  cut-to-length  products. 
The  prices  and  offers  were  on  a  F.O.B., 
port-of-entry  basis  and,  for  some 
customers,  on  a  delivered  basis. 
Petitioners  adjusted  the  F.O.B.  prices  by 
deducting  amounts  for  foreign  inland 
freight,  foreign  truck  loading  fees,  ocean 
freight  and  insurance.  U.S.  vessel 
unloading.  U.S.  wharfage,  and  U.S. 
customs  duties.  For  prices  quoted  on  a 
delivered  basis,  petitioners  also 
deducted  amounts  for  U.S.  inland 
freight  and  U.S.  truck  imloading 
expenses.  We  recalculated  some 
amounts  for  foreign  truck  unloading, 
•  foreign  inland  freight.  U.S.  vessel 
unloading  and  U.S.  wharfage  expenses 
because  petitioners  did  not  properly 
convert  these  amounts  to  a  per-short  ton 
basis.  In  addition,  we  recalculated  U.S. 
duties  in  all  cases  to  correct  for  a 
methodological  error. 

Foreign  Market  Value 

We  based  FMV  on  CV  information 
that  was  provided  in  the  petition  and 
the  April  27  and  28. 1992,  amendments 
to  the  petition.  (See  our  notice  of 
initiation  (57  FR  19881.  May  8. 1992)  for 
a  description  of  the  CV  calculation.) 

Verification 

As  provided  in  section  776(b)  of  the 
Act.  we  attempted  to  verify  the 
information  provided  by  Saarstahl  by 
using  standard  verification  procedures, 
including  the  examination  of  relevant 
sales  and  financial  records,  and 
selection  of  original  source 
documentation  containing  relevant 
information. 

Interested  Party  Comments 

Comment  1 

Petitioners  argue  that  the  Department 
should  reject  Saar8tahrs.responses  in 
their  entirety  and  base  the  final 
determination  on  BIA  for  the  following 
reasons:  (1)  Saarstahl  did  not  provide 
the  Department  with  complete  sales 
reporting  as  seen  by  its  faihne  to  report 
significant  quantities  of  home  market 
sales  and  some  U.S.  sales;  (2)  the 
information  provided  by  Saarstahl  was 
replete  with  errors  and  discrepancies; 
and  (3)  Saarstahl  impeded  the 
investigation  by  not  submitting 
information  in  a  timely  manner  in  the 
form  requested,  and  by  being 
unprepared  and  unresponsive  at 
verification — thus,  preventing  the 
Department  from  adequately  confirming 
the  accuracy  and  completeness  of  its 
responses. 

According  to  petitioners,  while 
Saarstahl's  failure  to  report  all  home 


market  and  U.S.  sales,  in  and  of  itself, 
warrants  the  use  of  BLA.  when  this 
omission  is  combined  with  the 
numerous  discrepancies,  errors  in 
methodology,  and  miscalculations 
found  at  verification  regarding  both 
sales  and  COP  information,  the 
Department  is  left  with  no  other  option 
than  to  resort  to  the  use  of  BIA  in 
making  its  final  determination.  While 
the  extent  of  Saarstahl's  lack  of 
preparation  at  verification  amounted  to 
uncooperative  behavior,  petitioners 
concede  that  Saarstahl  has 
"substantially  cooperated  with  the 
agency's  requests  for  information." 
Accordingly,  petitioners  recommend 
that  the  Department  assign,  as  BIA.  the 
higher  of  the  estimated  margin  from  the 
preliminary  determination,  or  the 
average  margin  frvm  the  petition. 

Saarstahl  argues  that  the  use  of  BIA  is 
reserved  for  instances  in  which  a 
respondent  has  been  luicooperative  or 
has  failed  to  provide  usable  information 
to  the  Department.  According  to 
Saarstahl.  when  a  respondent  has 
generally  supported  its  methodology, 
the  discovery  of  minor  errors  does  not 
merit  rejection  of  the  response  and  the 
use  of  BIA  (see  Tapered  Roller  Bearings 
Four  Inches  or  Less  in  Outside  Diameter 
and  Certain  Components  Thereof  from 
Japan:  Final  Results  of  Antidumping 
Duty  Administrative  Review)  (55  FR 
38720.  38723,  September  20, 1990). 
Saarstahl  states  that  it  has  cooperated 
fully  in  this  investigation.  In  addition, 
Saarstahl  contends  that  the  errors  and 
discrepancies  found  at  verification  were 
minor  in  natiire  or  would  have  no 
impact  on  the  calculation  of  the  final 
dumping  margin. 

Saarstahl  argues  that  its  failure  to 
report  home  market  sales  of  products 
that  were  of  different  German  DIN  grade 
designations  than  those  which  would 
have  been  assigned  to  products  sold  in 
the  United  States,  had  they  been  sold  in 
Germany,  resulted  in  harmless  error. 
Since  the  Department  prefers  the  use  of 
identical  merchandise  over  similar 
merchandise  for  purposes  of 
comparison  (see  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  bom  France  (57  FR 
28360.  June  24, 1992).  Saarstahl  argues 
that  the  Department  should  limit  its 
analysis  to  comparisons  of  identical 
merchandise  in  calculating  the  final 
estimated  dumping  margin.  Saarstahl 
cites  the  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Fresh  Kiwifruit 
bom  New  Zealand  (Kiwifioiit)  (57  FR 
13695. 13698.  April  27. 1992).  in  which 
the  Department  round  that: 

[T]he  percentage  of  U.S.  sales  matched  to 
identical  merchandise  in  Japan  was 
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sufficiently  high  (over  60  percent)  so  that 
comparisons  with  non-identical  merchandise 
or  with  CV  were  unnecessary. 

Accordingly.  Saarstahl  contends  that 
limiting  the  analysis  to  identical  home 
market  merchandise  is  justified  in  this 
instance  since  sales  of  identical 
merchandise  constituted  over  90 
percent — well  above  th«  requisite  60 
percent. 

Should  the  Department  decide  not  to 
limit  its  analysis  to  sales  of  identical 
merchandise,  Saarstahl  argues  that  the 
best  information  available  for  the 
missing  sales  that  were  of  the  same 
chemical  composition  as  U.S.  sales 
would  be  the  weighted-average  of  the 
reported  sales. 

DOC  Position 

We  agree  with  petitioners  that  the  use 
of  BLA  is  warranted  in  this  instance.  In 
and  of  itself,  Saarstahl's  incomplete 
reporting  of  home  market  sales  requires 
the  use  of  BIA.  When  this  is  combined 
with  Saarstahl's  incorrect  reporting  of 
the  date  of  sale  for  a  substantial  number 
of  home  market  sales,  numerous  errors 
in  its  U.S.  sales  listing,  large  number  of 
inconsistencies  in  reported  charges  and 
adjustments  for  both  U.S.  and  home 
market  sales,  and  unsubstantiated  and 
unusable  cost  data,  we  find  that  any 
calculation  of  a  final  estimated  dumping 
margin  based  on  information  submitted 
by  Saarstahl  would  be  meaningless. 

In  addition,  we  do  not  agree  with 
Saarstahl's  contention  that  its  reporting 
of  products  it  deemed  to  be  identical 
was  sufficient.  Saarstahl's  reference  to 
Kiwifruit  on  this  issue  is  misplaced 
since  the  respondent  in  that 
investigation  did  report  sales  of  similar 
merchandise  which  the  Department 
later  decided  to  exclude  from  its 
analysis.  We  also  disagree  with 
Saarstahl's  proposal  to  assign,  as  BLA, 
the  wei^ted-average  price  of  reported 
sales  to  the  unreported  sales  of  products 
that  had  the  same  chemical  composition 
as  U.S.  products.  Acceptance  of  this 
proposal  would  hinder  the  Department's 
ability  to  obtain  complete  sales 
information  by  encouraging  future 
respondents  to  report  only  certain  home 
market  sales  in  the  hope  that  reported 
sales  would  be  used  as  surrogates  for 
unreported  sales. 

We  agree  with  both  Saarstahl  and 
petitioners  that  Saarstahl  did 
substantially  comply  with  the 
Department's  requests  for  information 
and  that  it  was  not  uncooperative  at 
verification.  Accordingly,  we  have 
assigned  Saarstahl  the  BLA  rate  for  a 
cooperative  respondent,  i.e.,  either  the 
margin  calculated  for  the  preliminary 
determination,  or  the  average  of  the 
margins  in  the  petition,  whichever  is 


higher  (see  e.g.,  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Circular  Welded  Non-Alloy  Steel 
Pipe  from  Taiwan  (57  FR 17892.  April 
28, 1992).  In  this  case,  we  have  useid  the 
average  margin  pertaining  to  Saarstahl 
in  the  petition. 

Other  Comments 

Petitioners  and  Saarstahl  made 
additional  comments  on  various  charges 
and  adjustments  contained  in  sales 
listing,  and  the  allocation  of  certain 
items  in  the  COP  calculation.  Since  we 
are  basing  our  final  determination  on 
BIA,  these  comments  are  now  moot. 
Accordingly,  no  response  on  behalf  of 
the  Department  is  required. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  sectioa  735  of  the 
Act.  we  are  directing  tiie  Cu^oms 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  the  subject 
merchandise  frtim  Germany  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  bond  equal  to 
the  estimated  amount  by  which  the 
FMV  of  the  merchandise  subject  to  this 
investigation  exceeds  the  U.S.  price,  as 
shown  below.  This  suspension  of 
hquidation  will  remain  in  effect  until 
further  notice.  The  average  dumping 
margins  are  as  follows: 


'■■•-■■            * 
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rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 


Dated  January  19, 1993. 

Alan  M.  Dbbb. 

Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  93-1903  Piled  1-26-.^:  S:45  am] 
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Final  Datonnlnation  of  Salaa  at  Laaa 
Than  Fair  Vaiua:  Cartaln  Hot-RoMad 
l.aad  and  Bismuth  Cart>on  Steal 
Products  From  the  Unitsd  Kingdom 

AGENCY:  Import  Administration. 
International  Trade  Administratioo, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  27, 1993. 
FOR  FURTMER  MF0RIIAT10N  CONTACT: 
Michael  Ready,  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constituticm  Avenue  NW., 
Washington.  DC  20230;  telephone:  (202) 
482-2613. 

Final  Detennuation 

We  determine  that  certain  hot-roiled 
lead  and  bismuth  carbon  steel  products 
from  the  United  Kingdom  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value,  as  provided  in 
section  735  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  The  estimated 
margins  are  shown  in  the  "Continuation 
of  Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  publication  of  the  preliminary 
determination  on  September  28, 1992 
(57  FR  44554),  the  following  events 
have  occurred. 

Verification  of  responses  to  the 
Department  of  Commerce's  (the 
Department's)  questionnaire  regarding 
sales  information  took  place  in  the 
United  Kingdom  on  October  8  through 
12, 1992. 

Verification  of  respondent's  responses 
to  the  Department's  questionnaire 
regarding  cost  of  production  (COP) 
information  took  place  in  the  United 
Kingdom  on  October  12  through  15. 
1992. 

We  received  requests  for  a  public 
hearing  from  Inland  Steel  Industries, 
including  the  Inland  Steel  Bar 
Company,  and  the  Bar,  Rod  &  Wire 
Division  of  Bethlehem  Steel 
Corporation,  petitioners  in  the 
investigation,  and  from  UES  Holdings 
Limited  and  United  Engineering  Steels 
Limited  (UES),  respondent  in  the 
investigation,  on  September  23, 1992.  At 
the  request  of  UES,  on  November  6, 
1992,  the  Department  postponed  the 
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final  detenninatica  in  this  case  until 
January  11. 1993  (57  FR  53691. 
November  12. 1992). 

Case  briefs  were  filed  by  petitioners 
and  respondent  on  November  16, 1992. 
Reply  brieh  were  filed  on  November  20. 
1992.  A  public  hearing  was  held  on 
November  24, 1992. 

On  December  17, 1992,  UES  requested 
a  25-day  extension  of  the  final 
determination  in  this  investigation.  On 
January  11. 1993,  the  Department 
postponed  the  final  determination  until 
January  19. 1993. 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigation  are  hol-rolled  bars  and 
rods  of  nonalioy  or  other  alloy  steel, 
whether  or  not  descaled,  containing  by 
weight  0.03  percent  or  more  of  lead  or 
0.05  percent  or  more  of  bismuth,  in  coils 
or  cut  lengths,  and  in  numerous  shapes 
and  sizes.  Excluded  from  the  scope  of 
this  investigation  are  other  alloy  steels 
(as  defined  by  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
Chapter  72,  note  1(f)).  except  steels 
classified  as  other  alloy  steels  by  reason 
of  containing  by  weight  0.4  percent  or 
more  of  lead,  or  0.1  percent  or  more  of 
bismuth,  tellurium,  or  selenium.  Also 
excluded  are  semi-finished  steels  and 
flat-rolled  products.  Most  of  the 
products  covered  in  this  investigation 
are  provided  for  under  subheadings 
7213.20,00,00  and  7214,30.00,00  of  the 
HTSUS.  Small  quantities  of  the 
following  products  may  also  enter  the 
United  Stales  under  the  following 
HTSUS  subheadings:  7213.31,30.00, 
60.00;  7213.39.00.30.  00.60. 00.90; 
7214.40.00.10,  00.30,  00.50; 
7214.50.00.10,  00.30.  00.50; 
7214.60.00.10,  00.30. 00.50;  and 
7228.30.80.00.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
November  1, 1992,  through  April  30, 
1992. 

Such  or  Similar  Comparisons 

We  have  determined  that  all  the 
products  covered  by  this  investigation 
constitute  a  single  category  of  such  or 
similar  merchandise.  Where  there  were 
no  sales  of  identical  merchandise  in  the 
home  market  to  compare  to  U.S.  sales, 
we  made  comparisons  on  the  basis  of 
the  following  criteria  listed  in  order  of 
importance:  (1)  Chemical  composition; 
(2)  shape;  (3)  cut  (coil  m  cut  length);  (4) 
size;  and  (5)  grade.  We  made 
adjustments  for  differences  in  the 


physical  characteristics  of  the 
merchandise,  in  accordance  with 
section  773(a)(4)(C)  of  the  Act. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  certain 
hot-rolled  lead  and  bismuth  carbon  steel 
products  from  the  United  Kingdom  to 
the  United  Stales  were  made  at  less  than 
fair  value,  we  compared  the  United 
States  price  (USP)  to  the  foreign  market 
value  (FMV),  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

Related  Party  Issue 

UES  disclosed  in  a  footnote  to  its 
response  to  Secticm  A  of  the 
questionnaire  that  it  "understands  that 
a  company  called  Allied  Steel  and  Wire 
(ASW).  which  is  a  20  percent  subsidiary 
of  British  Steel  pic,  may  have  made 
sales  of  the  subject  merchandise  in  the 
POI."  British  Steel  and  GKN  pic.  each 
own  50  percent  of  the  common  stock  in 
UES.  ASW  was  not  served  a 
questionnaire  at  the  outset  of  the 
investigation  because  (1)  we  were  able 
to  capture  more  than  60  percent  of  the 
exports  of  the  subject  merchandise,  [see 
19  CFR  353.42(b))  by  serving  UES  only, 
and  (2)  we  were  unaware  of  the  possible 
relationship  between  UES  and  ASW. 

The  Department  preliminarily 
determined,  based  on  the  information 
available  at  the  time,  that  a  sufficiently 
intertwined  relationship  between  UES 
and  ASW  did  not  exist  to  warrant  the 
reporting  of  ASW  sales  information  by 
the  respondent.  We  examined  the  issue 
further  at  verification.  When  sales 
between  UES  and  ASW  were  reviewed, 
the  net  price  charged  to  ASW  was 
slightly  higher  than  that  charged  to 
other  unrelated  customers. 
Additionally,  the  issue  of  British  Steel 
control  of  the  ASW  board  of  directors 
was  examined,  along  with  the 
coordination  of  production  issued 
discussed  in  the  Department's 
preliminary  determination  were 
examined.  (See  FR  57  44554,  44555.) 
We  found  no  information  which  would 
lead  us  to  change  our  preliminary 
determination.  Thus  ASW  sales  are  not 
included  in  the  analysis  for  the  final 
determination. 

United  States  Price 

We  calculated  USP  using  the 
methodology  described  in  the 
preliminary  determination  except  as 
follows. 

For  all  sales,  we  deducted  the  amount 
for  ocean  fi-eight  reported  by  UES  rather 
than  an  amount  based  on  the  best 
information  available. 


Foreign  Market  Value 

We  calculated  FMV  using  the 
methodology  described  in  the 
preliminary  determination  except  for 
the  changes  noted  in  the  "Price-to- 
Price"  and  "Constructed  Value" 
sections  of  this  notice  below. 

Cost  of  Production 

Based  on  petitioners'  allegations,  and 
in  accordance  with  section  773(b)  of  the 
Act,  we  investigated  whether  UES  had 
home  market  saJes  that  were  made.8t 
less  than  their  COP. 

If  over  90  percent  of  respondent's 
sales  of  a  given  model  were  at  prices 
above  the  COP,  we  did  not  disregard 
any  below-cost  sales  because  we 
determined  that  the  respondent's  below- 
cost  sales  were  not  made  in  substantial 
quantities  over  an  extended  period  of 
time.  If  between  ten  and  90  percent  of 
respondent's  sales  of  a  given  model 
were  at  prices  above  the  COP,  we 
disregarded  only  the  below-cost  sales,  if 
they  were  found  to  be  made  over  an 
extended  period  of  time.  Where  we 
found  that  more  than  90  percent  of 
respondent's  sales  were  at  prices  below 
the  COP,  we  disregarded  all  sales  for 
that  model  and  calculated  FMV  based 
on  constructed  value  (CV).  In  such 
cases,  we  determined  that  the 
respondent's  below-cost  sales  were 
made  in  substantial  quantities  over  an 
extended  period  of  tin>e  and  at  prices 
that  would  not  permit  recovery  of  all 
costs  within  a  reasonable  period  of  lime 
in  the  normal  course  of  trade. 

In  order  to  determine  whether  home 
market  prices  were  above  the  COP,  we 
calculated  the  COP  based  on  the  sum  of 
8  respondent's  cost  of  materials, 
fabrication,  general  expenses,  and 
packing. 

We  compared  home  market  selling 
prices,  net  of  movement  charges, 
rebates,  and  invoice  corrections,  to  each 
product's  COP.  We  found  that  for  some 
products,  more  than  90  percent  of  the 
sales  were  at  prices  above  the  Q3P.  For 
other  products,  there  were  fewer  than  10 
percent  of  sales  at  prices  above  the  COP. 
For  the  remainder  of  the  products, 
between  10  and  90  percent  of  the  sales 
were  at  prices  above  the  COP. 

Price-To-Price  Comparisons 

We  made  price-to-price  comparisons 
using  the  methodology  described  in  Ihe 
preliminary  determination,  with  the 
following  exceptions. 

We  made  a  circumstances  of  sale    . 
adjustment  for  differences  in  credit 
insurance  expense.  Verification  revealed 
that  for  U.S.  sales,  credit  insurance 
charges  are  assessed  on  a  sale-by-sale 
basis,  while  in  the  home  market,  a 
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single  global  amount  is  assessed, 
regardless  of  the  level  of  sales.  We 
therefore  determined  that  credit 
insurance  is  a  direct  expense  in  the  U.S. 
market,  and  an  indirect  expense  in  the 
home  market.  Accordingly,  we  made 
this  adjustment  by  adding  the  amount  of 
credit  insurance  assessed  on  each  U.S. 
sale  to  the  FMV. 

In  cases  where  the  only  difference 
between  products  is  the  grade  code,  we 
based  the  adjustment  for  differences  in 
physical  characteristics  on  differences 
in  material  costs  only.  See  discussion  at 
Comment  2  below. 

We  made  comparisons  between  U.S. 
sales  with  a  total  order  quantity  of  25 
metric  tons  or  more  with  home  market 
sales  with  a  total  order  quantity  of  25 
metric  tons  or  more,  and  between  U.S. 
sales  with  a  total  order  quantity  of  less 
than  25  metric  tons  with  home  market 
sales  with  a  total  order  quantity  of  less 
than  25  metric  tons.  See  discussion  at 
Comment  10  below. 

We  recalculated  U.S.  credit  expense 
by  adding  15  days,  not  30  days,  to  the 
payment  period  for  each  U.S.  sale.  See 
discussion  at  Comment  11  below. 

We  did  not  exclude  from  our  analysis 
home  mariiLet  sales  to  related  end-users. 
See  discussion  at  Comment  12  below. 

Constructed  Value 

For  those  products  without  an 
adequate  number  of  sales  at  prices 
above  the  COP.  we  based  FMV  on  CV. 
We  calculated  the  CV  based  on  the  sum 
of  the  cost  of  materials,  fabrication. 
general  expenses,  and  U.S.  packing  cost. 
In  accordance  with  section 
773(e)(l)(B)(i)  of  the  Act,  we  included  in 
CV  the  greater  of  the  company's 
reported  general  expenses  or  the 
statutory  minimum  often  percent  of 
cost  of  manufacture  (COM).  For  profit, 
we  used  the  actual  profit  earned  by  UES 
because  the  actual  figure  was  higher 
than  the  statutory  minimum  of  eight 
percent  of  the  sum  of  COM  and  general 
expenses,  in  accordance  with  section 
773(e)(lKB)(ii)  of  the  Act.  We  made 
circumstance  of  sale  adjustments,  where 
""appropriate,  for  differences  in  direct 
selling  expenses  including  credit,  credit 
insurance,  warranty,  and  presale 
warehousing. 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank  of  New 
York. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  information  provided 
by  respondent  by  using  standard 


verification  procedures,  including  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  source  docimientation 
containing  relevant  information. 

Interested  Party  Comments 

Comment  1 

Petitioners  argue  that  we  should 
match  as  identical  all  products  which 
could  be  sold  under  the  same  national 
standard  grade.  In  other  words, 
petitioner  would  have  us  match  two 
products  if  they  both  satisfied  the 
specifications  for  American  Iron  and 
Steel  Institute  grade  C12L14,  for 
example,  regardless  of  any  differences 
in  the  chemical  compositions  of  the  two 
products.  Petitioners  base  their 
argument  in  part,  on  their  belief,  based 
on  their  analysis  of  several  verification 
exhibits,  that  in  three  cases,  the  product 
actually  delivered  did  not  meet  the 
chemical  specifications  of  the  grade 
identified  in  the  response  to  the 
questionnaire. 

Respondent  argues  that  the  national 
grade  codes  do  not  adequately  define 
the  products  and  that  theru  are 
commercially  significant  differences  in 
the  chemical  compositions  of  the 
products  they  produce  which  fall  under 
the  same  national  grade  code. 
Furthermore,  respondent  has  pointed 
out  that  petitioners'  analysis  of  the 
verification  reports  with  respect  to  the 
three  cases  discussed  above  is  faulty — 
that  in  foct,  the  delivered  products  did 
meet  the  specifications  of  the  grade 
codes  listed  in  the  response  to  the 
questionnaire.  At  the  public  hearing, 
petitioners  conceded  that  their  analysis 
on  this  point  was  indeed  faulty. 

DOC  Position 

We  agree  with  respondent.  We  have 
used  the  same  model  matching  criteria 
we  used  for  the  preliminary 
determination.  Verification  established 
that  UES's  customers  order,  and  UES 
produces,  products  in  which  the 
chemical  composition  specified  by  the 
relevant  national  grade  code  is 
modified.  In  other  words,  the  product 
differences  claimed  by  UES  are 
commercially  significant  and  are  not 
incidental — they  are  designed  into  the 
product.  Furthermore,  as  stated  above, 
petitioners'  allegation  that  delivered 
products  do  not  always  meet  the  stated 
specifications  is  incorrect.  Finally,  it 
should  be  noted  that  in  Appendix  V  of 
the  questionnaire,  we  stated  that  "In 
order  for  merchandise  to  be  considered 
identical,  all  physical  characteristics, 
not  jut  those  which  we  have  identified, 
must  be  the  same".'  If  respondent  had 
initially  mat£:hed  using  the  "national 


grade  code"  criterion  advocated  by 
petitioners,  and  ignored  any  other 
physical  differences,  the  questionnaire 
response  would  have  been  deficient. 

Comment  2 

Petitioners  argue  that  in  cases  where 
the  only  difference  between  products  is 
in  the  grade  code,  the  Department 
should  allow  an  adjustment  for 
differences  in  physical  characteristics, 
pursuant  to  19  CFR  353.57,  only  with 
respect  to  differences  in  material  costs. 
Petitioners  allege  that  UES  claims 
substantial  adjustments  for  costs  that  are 
unrelated  to  any  physical  differences  in 
the  merchandise. 

Respondent  argues  that  its  verified 
adjustments  were  calculated  in 
accordance  with  the  Department's 
instructions  which  require  that  for  each 
difference  in  merchandise  claimed,  the 
respondent  is  to  separately  identify 
differences  in  material  costs,  labor,  and 
variable  overhead  expenses. 

DOC  Position 

We  agree  with  petitioners.  A 
substantial  pyortion  of  the  differences  in 
the  labor  and  overhead  components  of 
the  variable  cost  of  manufacturing 
resuhed  from  timing  differences  and 
plant  efficiency  differences.  Based  upon 
respondent's  methodology,  two 
products  which  had  different  material 
inputs,  but  went  through  the  exact  same 
fabrication  processes,  had  varying 
amounts  for  labor  and  overhead.  These 
differences  arose  from  the  fact  that  the 
two  products  were  not  necessarily 
manufactured  at  the  same  time  or  in  the 
same  plant.  If  one  product  was 
manufactured  at  the  beginning  of  the 
POI  and  another  was  manufactured  at 
the  end  of  the  POI,  the  respondent's 
methodology  for  calculating 
manufacturing  costs  for  a  very  specific 
product  resulted  in  labor  cost 
differences.  Additionally,  if  the  two 
products  were  manufactured  in  different 
plants,  with  one  of  those  plants  being 
less  efficient,  then  the  variable  overhead 
would  also  differ  between  the  two 
products. 

The  Department  acknowledges  that 
not  all  of  UES's  products  undergo  the 
exact  same  fabrication  processes. 
Indeed,  based  upon  information 
gathered  at  verification,  we  know  that 
some  of  the  products  do  undergo 
additional  fabrication.  However,  we 
have  determined  that  the  overwhelming 
majority  of  the  differences  in 
merchandise  adjustments  result  from 
timing  and  efficiency  differences,  not 
from  physical  differences  in  the 
merchandise.  Therefore,  for  purposes  of 
this  final  determination,  we  have 
disregarded  the  labor  and  overhead 
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portion  of  the  difierancas  in 
merchandise  adjustment  in  our  analysis 
for  products  that  are  idmitical  except  for 
grade  code. 

Comment  3 

Petitioners  argue  that  the  adjustment 
for  U.S.  credit  expense  should  be  based 
on  the  home  market  interest  rate  rather 
than  the  U.S.  interest  rate,  because 
"UES  did  not  verify  that  it  had  any 
actual  dollar  borrowing  during  the 
period  of  investigation."  Specifically. 
petiti(U)ers  claim  that  verification 
exhibit  103  only  contains  information 
pertaining  to  interest  rates,  not 
borrowings. 

Respondent  argues  that  the 
verification  did  confirm  that  there  were 
dollar  borrowings  and  that 
consequently,  the  Department  should 
use  the  U.S.  interest  rate. 

DOC  Position 

We  agree  with  respondent.  In  its 
submission  of  August  31, 1992,  at 
Exhibit  c.ll,  respondent  listed  its  dollar 
borrowings  and  the  applicable  interest 
rates.  Verification  exhibit  103  includes 
a  letter  from  UES's  U.S.  bank  in  which 
it  is  stated  that  "lt)he  borrowing  rates 
for  UES  Sales  Inc.  are  correct  as  stated." 
Tbe  letter  then  goes  on  to  list  the  same 
interest  rates  that  UES  reported  in  its 
August  31  submission. 

Comment  4 

Petitioners  argue  that  we  should  treat 
the  home  market  warehousing  expense 
claimed  by  UES  as  an  indirect,  rather 
than  direct,  selling  expense,  because  the 
verification  established  that  these 
warehousing  expenses  were  pre-sale 
expenses. 

UES  argues  that  these  expenses  are 
directly  related  to  the  sales  under 
consideration,  and  therefore  qualify  for 
a  circumstances  of  sale  adjustment 
pursuant  to  19  CFR  353.56. 

DOC  Position 

We  agree  with  respondent.  In  its 
response  to  our  questionnaire, 
respondent  explained  this  adjustment  as 
follows: 

*  *  *  UES  accepts  requests  from  some 
home  market  customers  to  maintain  in 
inventory  a  certain  amount  of  product 
manufactured  to  that  custcnner'a 
specifications.  Then,  when  the  customer 
needs  the  steel,  it  issues  a  si>ecific  purchase 
order  for  delivery  out  of  this  customer- 
specific  stock.  Customers  can  thereby  obtain 
immediate  delivery,  rather  than  wait  for  the 
normal  monthly  rolling  cycle.  (The 
customers'  requests  to  produce  and 
warehouse  specific  steel  take  tbe  form  of  a 
purchase  «der,  but  price  and  quantity  are 
not  determined  unlil  shi{MnenL  Acoordingly, 
UES  has  reported  the  individual  ahipoumts 


from  stock,  and  aot  the  Initial  pnidacttoB 
request,  as  the  sala  ior  reporting  on  the  sales 

file.) 

The  verificatimi  confirmed  the  facts 
concerning  this  adjustment  as  stated 
above. 

Inasmuch  as  the  date  of  sale  is  the 
date  of  the  subsequent  order  and  not  the 
date  of  the  original  request  for 
production  and  warehousing,  this 
warehousing  expense  occurs  "pre-sale." 
UES  has  calculated  this  expense 
separately  for  each  customer  to  which  it 
applies.  UES  has  not  claimed  a 
circumstances  of  sale  adjustment  for 
warehousing  expenses  for  ordinary 
inventory  not  produced  to  a  customer's 
specifications. 

The  facts  in  this  case  are  essentially 
the  same  that  existed  in  the  case  of 
Polyethylene  Terephthalate  Film,  Sheet, 
and  Strip  bom  Japan,  wherein  an 
adjustment  for  pre-sale  warehousing 
expense  was  allowed.  In  the  final 
determination  for  that  case  (56  FR 
16300, 16303,  April  22, 1991)  we  stated: 

•  •  •  we  verified  that  the  expenses  %¥ere 
incurred  and  reported  on  the  basis  of  specific 
products  sold  to  specific  customers  during 
the  POL  Furthermore,  the  stock  In  question 
was  only  available  to  those  specific 
customers.  On  that  basis,  we  have  accepted 
Teijin's  contention  that  its  pre-sale 
warehousing  expenses  were  directly  related 
to  its  home  market  sales  of  PET  film  and  have 
allowed  the  adjastment. 

We  therefore  consider  these  pre-sale 
warehousing  expenses  as  directly 
related  to  the  sales  under  consideration 
and  accordingly  have  made  a 
circumstances  of  sale  adjustment. 

Comment  5 

Petitioners  also  argue  that  we  should 
disallow  (or  alternatively  reduce  the 
amount  of)  the  warehouse  expense 
adjustment  because  the  verification 
showed  that  the  reported  amount 
should  be  adjusted  downward  by  a 
significant  percentage. 

DOC  Position 

We  disagree.  Petitioners  have  misread 
the  verification  report.  The  reported 
amount  claimed  for  warehouse  expense, 
as  stated  in  the  questionnaire  response, 
Is  net  of  the  adjustment  noted  by 
petitioners. 

Comment  6 

Petitioners  argue  that  UES  should  not 
be  allowed  to  use  an  estimated 
annualized  average  for  electricity  costs. 
Petitioners  assert  that  the  Department's 
long  standing  practice  is  to  annuaUze 
only  general  and  administrative  (G&A) 
expense  and  interest,  never  variable 
manufacturing  cost 


RespoDdent  argues  that  the  use  of  an 
average  annual  rata  providea  a  more 
accurate  indication  of  the  actual  cost 
normally  incurred  by  UES.  UES's 
annual  electricity  contract  is  completed 
each  March,  at  which  time  the  electric 
utility  reconciles  the  year's  costs  to  the 
contract  and  refunds  overcharges  or 
charges  amounts  owed.  The 
Department,  respondent  argues,  requires 
that  annualized  rates  be  used  for 
administrative  expenses  specifically  to 
avoid  the  distortions  that  would 
otherwise  occur  firom  periodic  or 
seasonal  expenses. 

DOC  Position 

The  Department  agrees  with 
respondent.  In  cases  such  as  this,  where 
it  was  demonstrated  that  significant 
seasonal  fluctuations  occ\ir,  the 
Department  does  allow  the  use  of 
annualized  costs.  The  Department 
always  uses  annualized  G&A  and 
interest  amounts  because  of  the  seasonal 
or  periodic  nat\u«  of  these  types  of  cost. 

Comment  7 

Petitioners  argue  that  the  Department 
should  reject  UES's  reclassification  of 
G&A  expense  out  of  COM  to  a  separate 
category  becmise  it  may  have  included 
some  fixed  overhead  costs.  Petitioners 
state  that  the  list  or  recategorized 
expenses,  provided  by  UES  in  Exhibit 
D-13  of  its  July  28. 1092.  submission, 
shows  several  indirect  cost  centers, 
related  to  manufacturing,  which  were 
included  in  UES's  reclassification  of 
G&A. 

Petitioners  state  that  for  the  final 
determination  the  Department  should 
continue  to  use  BIA  because  UES  failed 
to  verify  that  its  recategorized  expenses 
actually  are  G&A  expenses,  rather  than 
factory  overhead  expenses. 

Respondent  argues  that  Its 
reclassification  did  not  include  factory 
overhead  costs.  UES  identified  and 
transferred  firom  COM  to  G&A  those  cost 
centers  exclusively  or  predominantly 
involved  in  activities  not  directly 
related  to  manufacturing  activities  of  the* 
company.  Additionally,  respondent 
points  out  that  the  adjustment  was  done 
to  meet  the  Department's  requirements. 
Concerning  the  cost  centers  referred  to 
by  petitioners,  respondent  states  that  the 
cost  questionnaire  defines  G&A  as  those 
expenses  that  relate  to  activities  of  the 
company  as  a  whole,  rather  than  to  the 
production  prtx»ss.  To  comply  with 
this  definition,  UES  reclassified  27  cost 
centers  including:  training  centers, 
typing  and  reprographics,  passenger 
cars,  general  supplies,  and  accounting 
and  administrative  centers.  Tbe  specific 
cost  centers  refarred  to  by  petitioners 


have  little  or  no  involvement  in 
manufacturing  activities. 

EKX:  Position 

The  Department  agrees  with 
respondent.  The  cost  centers  identified 
by  petitioners  were  reviewed  at 
verification  and  found  to  be  almost 
exclusively  related  to  G&A.  No  evidence 
was  found  during  the  verification  to 
indicate  that  the  respondent  reclassified 
factory  overhead  cost  to  G&A. 

Comment  8 

Petitioners  argue  that  the  E)epartment 
should  continue  to  adjust  for  the 
difl^erence  between  the  reported  costs 
and  the  costs  recorded  in  the  books  of 
UES.  Petitioners  state  that  in  the  one 
case  where  UES  provided  costs  from  its 
normal  accounting  systems,  inventory 
value,  the  costs  fit>m  the  accounting 
system  were  significantly  greater  than 
the  reported  costs.  Petitioners  state  that 
they  can  find  no  evidence  that  UES 
verified  that  its  methodology  led  to  full 
absorption  and  that  there  appears  to  be 
no  systematic  reconciliation  between 
inventory  values  and  reported  costs. 
Petitioners  question  verification  exhibit 
9,  stating  that  it  indicates  that  costs  from 
UES's  normal  accounting  system 
exceeded  reported  costs. 

Respondent  argues  that  it  used  its 
existing  cost  accounting  system  to 
develop  its  actual  product  costs.  UES 
states  that  it  provided  the  Department 
with  a  detailed  description  of  its  cost 
accounting  system,  and  that  this  fact  is 
supported  by  over  600  pages  of 
company  financial  and  cost  accounting 
statements,  exhibits  and  worksheets 
collected  by  the  Department. 
Respondent  argues  that  petitioners' 
reference  to  the  inventory  value  and  the 
difference  between  it  and  the  reported 
costs  ignores  the  fact  that  UES's 
inventory  amounts  include  G&A  and 
interest  Any  use  of  UES's  normal 
inventory  costs  without  regard  to  the 
G&A  and  interest  included  therein 
would  result  in  significant 
overstatement  of  production  costs 
through  double  accounting. 

Respondent  also  argues  that 
petitioners'  concerns  about  the  lack  of 
verifying  abihty  of  UES's  response  are 
unfounded  and  that  at  verification  UES 
provided  detailed  reconciliations  of 
materials,  processing,  selling,  and  G&A 
costs  to  the  company  financial  records. 
In  addition,  the  reconciliation  referred 
to  by  petitioners  was  a  simple 
recondUation  of  total  reported  costs  of 
manufacturing  for  lead  bar  products 
compared  to  the  standard  cost  of  these 
same  products,  adjusted  by  the  financial 
variances  and  that  it  demonstrates  that 
reported  costs  are  consistent  with  the 


costs  that  would  have  resulted  from  a 
simpler  method  of  applying  total 
company  manufacturing  variances  to 
the  total  standard  costs  of  those 

ftroducts.  The  difference  results  because 
eaded  bar  is  not  processed  through  all 
of  UES's  facilities  and  therefore  it  is  to 
be  expected  that  there  will  be  a 
difference  between  the  subject 
merchandise's  specific  product  costs 
reported  by  UES  and  the  less  detailed 
costs  computed  by  applying  company- 
wide  variances.  The  fact  that  the 
reported  difference  is  so  small  provides 
aculitional  comfort  in  the  accuracy  of 
the  reported  figures. 

DOC  Position 

The  Department  agrees  with 
respondent.  Respondent  provided 
significant  evidence  that  it  reported 
fully  absorbed  costs  to  the  Department. 
The  verification  report  explains  in  detail 
that  UES  used  its  normal  cost 
accounting  system  to  calculate  the 
reported  costs.  UES  dep>arted  horn  its 
normal  cost  accounting  system  when 
required  to  do  so  by  the  Department. 
The  exhibit  referred  to  by  petitioners 
provides  evidence  that  the  reported 
costs  are  virtually  the  same  costs  that 
would  have  been  reported  if  respondent 
had  adopted  petitioners'  methodology. 

Qimment  9 

Respondent  argues  that  in  calculating 
the  net  United  States  price,  the 
Department  should  make  a  deduction 
for  ocean  freight  expense  based  on  the 
amounts  charged  UES  by  a  related 
company  rather  than  on  the  best 
information  available  (BIA).  The  related 
company  is  British  Steel  Shipping 
Service  (BSSS),  a  division  of  British 
Steel  pic,  that  specializes  in  shipping 
bulk  cargoes  (e.g.,  grain,  ore,  coal)  into 
the  United  Kingdom,  and  steel  products 
out  of  the  Uniteid  Kingdom.  Because 
UES  failed  to  provide  evidence  that 
BSSS  charged  UES  arm's  length  rates, 
for  the  preliminary  determination,  the 
Department  based  the  deduction  for 
ocean  freight  on  BIA  for  the  BSSS 
shipments. 

Since  the  preliminary  determination, 
UES  has  provided  cost  data  from  BSSS 
which  show  the  profit  or  loss  of  BSSS 
for  the  1991  and  1992  shipping  seasons 
on  a  voyage-by-voyage  basis.  'These  data 
were  verified. 

UES  has  also  provided  information 
from  another,  unrelated  carrier,  Baltic 
Line,  whidi  indicates  that  the  unrelated 
carrier  charges  lower  rates  than  BSSS 
for  the  transport  of  steel,  including  the 
products  imder  investigation,  from  the 
United  Kingdom  to  U.S.  Great  Lakes 
ports.  This  information  includes  tariffs 
filed  by  Baltic  Line  with  the  U.S. 


Federal  Maritime  Commission,  a  letter 
from  Baltic  Line's  agent,  and  sample 
invoices. 

Respondent  argues  that  the  fact  that 
BSSS  enjoyed  an  overall  profit  on  the 
transatlantic  trade  and  the  fact  that  a 
second,  unrelated,  carrier  provides  the 
same  service  at  lower  rates,  establishes 
that  the  rates  BSSS  charges  UES  are  at 
arm's  length. 

Petitioners  argue  that  because  BSSS 
was  not  profitable  on  the  U.S.-bound 
charters,  the  rates  were  not  at  arm's 
length.  Petitioner  further  argues  that  we 
should  ignore  the  evidence  concerning 
the  Baltic  Line's  rates,  because  they 
pertain  to  liner  service.  Liners, 
according  to  petitioners,  "are  common 
carriers  serving  specific  routes  along 
predetermined  schedules,  and  therefore 
liner  service  is  limited  by  space 
availability."  Petitioners  allege  that 
because  "UES  must  regularly  ship  large 
quantities  of  steel,  it  cannot  depend  on 
liner  services  for  other  than  occasional 
small  shipments." 

DOC  Position 

We  agree  with  respondent.  BSSS's 
transatlantic  business  is  profitable  on  a 
round  trip  basis.  Furthermore,  an 
unrelated  carrier  charges  comparable  or 
lower  rates.  The  fact  that  the  unrelated 
carrier  provides  "liner  service"  is  not 
relevant.  What  is  required  is  an 
indication  that  the  rates  UES  actually 
pays  are  at  arm's  length.  The  fact  that  an 
unrelated  carrier  makes  the  service 
available  at  an  equal  or  lower  cost  to 
that  actually  paid  is  conclusive. 

Comment  10 

Respondent  argues  that  in  comparing 
United  States  price  to  foreign  maricet 
value,  we  should  compare  U.S.  sales 
with  an  order  quantity  of  25  metric  tons 
{MT)  or  greater  with  home  market  sales 
of  25  MT  or  greater,  and  U.S.  sales  of 
less  than  25  MT  with  home  market  sales 
of  less  than  25  MT.  To  support  its 
argument,  UES  cites  19  CFR  353.55 
which  states  that  "[i[n  comparing  the 
United  States  price  with  foreign  market 
value,  the  Secretary  normally  will  use 
sales  of  comparable  quantities  of 
merchandise." 

Petitioners  argue  that  we  should  not 
allow  respondent's  request,  in  part, 
because  most  orders  in  the  U.S.  market 
are  for  quantities  of  less  than  25  MT. 

DOC  Position 

We  agree  with  respondent  At 
verification,  we  determined  that 
pursuant  to  the  home  market  price  list, 
quantity  extras  apply  to  home  market 
sales  wherein  the  ordered  quantity  is 
less  than  25  MT.  In  the  U.S.  maricet, 
quantity  extras  do  not  apply.  Therefore, 
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in  this  instance,  to  avoid  distorting  our 
analysis,  it  is  appropriate  to  compare 

sales  of  similar  quantities  with  a  25  MT 
break-point 

Comment  11 

Respondent  argues  that  the 
Department  should  add  two  weeks  to 
the  payment  period  for  each  shipment 
to  the  United  States  for  the  purposes  of 
calculating  credit  expense. 

Petitioner  argues  tnat  the  Department 
should  add  30  days  to  the  payment 
period  as  was  done  for  the  preliminary 
determination. 

DOC  Position 

We  agree  with  respondent.  We  have 
increased  the  payment  period  by  15 
days  for  each  U.S.  shipment  for  the 
purpose  of  calculating  credit  expense. 

In  its  questionnaire  response,  UES 
calculated  U.S.  credit  expense  based  on 
the  number  of  days  from  date  of 
shipment  from  the  port,  not  from  the 
hctory,  because  it  does  not  keep  records 
for  the  date  of  shipment  from  the  factory 
on  an  invoice-by-invoice  basis.  UES 
advised  that  it  has  a  30  day  rolling  cycle 
and  a  sailing  to  the  United  States  every 
month  (or  more  often).  Therefore,  UES 
estimated  that  the  U.S.-boimd 
merchandise,  on  average,  leaves  the 
factory  two  weeks  prior  to  the  reported 
date  of  sailing.  For  the  preliminary 
determination,  as  an  adverse  inference, 
we  recalculated  the  US  credit  expense 
by  increasing  the  days  outstanding  by 
30  days. 

At  verification,  for  one  sailing  date 
selected  by  us,  we  determined  there  was 
a  40  day  rolling  day  cycle  and  that  the 
weighted-average  time  between 
shipment  from  the  factory  and  the 
vessel's  sailing  was  21  days.  We  also 
verified  that  in  one  instance  the  U.S.- 
bound  goods  were  rolled  over  a  period 
of  two  weeks,  and  that  for  all  other 
pertinent  shipments,  the  rolling  cycle 
was  about  four  weeks.  Therefore,  15 
days  is  a  reasonable  estimate  of  the 
average  number  of  days  between 
shipment  from  the  factory  to  the  port 
and  shipment  from  the  port. 

Comment  12 

Both  petitioners  and  respondent  argue 
that  we  should  include  sales  to  related 
end-users  in  the  calculation  of  foreign 
market  value. 

DOC  Position 

We  agree  with  both  parties. 

Many  of  UES'  home  market  sales  are 
to  a  related  end-user.  In  its  response  to 
the  questionnaire.  UES  claimed  that 
these  sales  were  at  arm's-length  and 
should  be  used  in  our  analysis.  Prior  to 
the  preliminary  determination,  UES  did 


not  pwfonn  any  quantitative  analysis  to 
show  that  home  market  sales  to  related 
parties  are  at  arm's  length.  Therefore,  for 
the  preliminary  determination,  we  did 
not  use  the  home  maiket  sales  to  related 
parties  in  the  calculation  of  foreign 
market  value. 

Since  the  preliminary  determination, 
both  respondent  and  petiticmers  have 
done  computer  analyses  of  the  home 
market  data  base  in  which  they 
compared  the  sales  prices  to  related  and 
unrelated  end-users.  Both  parties  now 
argue  that  the  related  home  market  sales 
are  at  arm's  length  prices  and  therefore 
should  be  included  in  the  calculation  of 
foreign  market  value.  We  have  accepted 
their  conclusions. 

ContJnufiUon  of  Suspension  of 
Liquidation 

We  are  directing  the  Customs  Service 
to  continue  to  suspend  liquidation  of  all 
entries  of  lead  and  bismuth  carbon  steel 
from  the  United  Kingdom  that  are 
entered,  or  MrithdniMm  from  war^ouse, 
for  consumption  on  or  after  September 
28, 1992,  the  date  of  publication  of  our 
preliminary  determination  in  the 
Federal  Register. 

The  pnxmct  under  investigation  is 
also  subject  to  a  countervailing  duty 
investigation.  Article  VI.5  of  the  General 
Agreement  on  Tariffs  and  Trade  (GATT) 
provides  that  "(nlo  •  •  •  product  shall 
be  subject  to  both  antidumping  and 
countervailing  duties  to  compensate  for 
the  same  situation  of  dumping  or  export 
subsidization."  This  provision  is 
implemented  by  section  772(d)(lKD)  of 
the  Act  which  prohibits  assessing 
dumping  duties  on  the  portion  of  the 
margin  attributable  to  an  export  subsidy. 
In  this  case,  however,  because  the 
subsidy  has  been  determined  to  be  a 
domestic  subsidy  rather  than  an  export 
subsidy,  no  adjustment  to  the  estimated 
dumping  margin  is  required. 

The  Customs  Service  shall  require  a 
cash  deposit  or  bond  equal  to  the 
estimated  amount  by  which  the  FMV  of 
the  merchandise  subject  to  this 
investigation  exceeds  the  U.S.  price,  as 
shown  below.  This  suspension  of 
liquidation  will  remain  in  effect  until 
further  notice.  The  weighted-average 
dumping  margins  are  as  follows: 


PTDducw/manutacturaiteiiportor 

Weighled- 
averege 

margm  per- 
centage 

UnMsd  Engtneeitng  Steels,  UmMed  ..... 
A«  others 

2S.82 
25.82 

rrc  Notification 

In  accordance  with  section  735(d)  of 
the  Act.  we  have  notified  the  ITC  of  our 
determination. 


Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO.  This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 

Dated:  January  19, 1993. 
AluMDmn. 
Assistant  Secntaryfor  Import 
Administration. 

(PR  Doc  93-1904  Filed  1-26-93: 8:45  am] 
MUJNO  CODE  «tO-«a-H 

[A-533-M5] 

Notice  of  Postponement  of  Fine! 
Antidumping  Duty  Detenninetion  of 
Seles  St  Less  Ttum  Fsir  Veiue:  Sulfur 
Dyes,  lnclu<nng  Sulfur  Vet  Dyes,  From 
Indie 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTTVE  DATE:  January  27, 1993. 
FOR  FURTHER  MFORMATKM  COHTACT: 
Kimberly  Hardin,  Office  of 
Antidumping  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230; 
telephone  (202)  482-0371. 

Postponement:  On  December  23, 
1992,  Atul  Products  Limited, 
respondent  in  the  antidumping  duty 
investigation  of  sulfur  dyes,  includhig 
sulfur  vat  dyes.  fix>m  India,  requested 
that  the  Department  postpone  the  final 
determination  in  this  investigation  until 
February  19, 1993,  in  order  to  allow  the 
Department  sufficient  time  to  fully 
consider  all  of  the  issues  in  this  case  as 
well  as  the  information  obtained  during 
the  sales  and  cost  of  production 
verification  proceedings,  in  accordance 
with  19  CFR  353.20(b). 

We  find  no  compelling  reasons  to 
deny  the  request  and  are,  accordingly, 
postponing  the  date  of  the  final 
determination  until  February  19. 1993. 
19  CFR  353.20(b)(1). 

In  accordance  with  19  CFR  353.38. 
case  brieEs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  11  a.m., 
January  25, 1993.  and  rebuttal  briefe  no 
later  than  11  a.m..  January  27. 1993.  In 
accordance  with  19  CFR  353.38(b),  we 
will  hold  a  public  bearing,  if  requested, 
to  give  interested  parties  an  opportunity 
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to  comment  on  arguments  raised  in  case 
or  rebuttal  briefs.  The  hearing  will  be 
held  (HI  January  28, 1993,  at  1:30  p.m. 
at  the  U.S.  Department  of  Commerce, 
room  3708, 14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Interested  parties  who  wish  to  request 
a  bearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B-099,  within  ten 
days  of  the  publication  of  this  notice  in 
the  Federal  Register.  Requests  should 
contain;  (1)  The  party's  name,  address, 
and  telephone  number;  (2)  the  number 
of  participants;  and  (3)  a  list  of  the  • 
issues  to  be  discussed.  In  accordance 
with  19  CFR  353.38(b),  oral  presentation 
will  be  limited  to  issues  raised  in  the 
briefs. 

This  notice  is  published  pursuant  to 
section  735(d)  of  the  Act  (19  U.S.C. 
1673d(d))  and  19  CFR  353.20(b). 

Dated:  January  19, 1993. 
Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
A  dm  inistratjon . 

IFR  Doc.  93-1998  Filed  1-2&-93;  8:45  ami 

BILUNO  CODE  3510-OS-M 


[C-48»^03] 

Acetylsaiicylic  Acid  (Aspirin)  From 
Turkey;  Revocation  of  Countervailing 
Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  revocation  of 
countervailing  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  revoking  the  countervailing  duty 
order  on  acetylsaiicylic  acid  (aspirin) 
from  Turkey  because  it  is  no  longer  of 
interest  to  interested  parties. 
EFFECTIVE  DATE:  January  27, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Stroup  or  Maria  MacKay, 
Office  of  Countervailing  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone:  (202) 
482-0983  or  482-0395. 

SUPKEMENTARY  INFORMATION: 

Background 

On  August  14, 1992,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (57 
FR  36634)  its  intent  to  revoke  the 
countervailing  duty  order  on  certain 
acetylsaiicylic  acid  (aspirin)  from 


Turitey  (52  FR  32156;  August  26, 1987). 
Additionally,  as  required  by  19  CFR 
355.25(d)(4}lii),  the  Department  served 
written  notice  of  its  intent  to  revoke  this 
countervailing  duty  order  on  each  party 
listed  on  the  most  current  service  list. 
Thus,  interested  parties  who  might 
object  to  the  revocation  were  provided 
the  opportunity  to  submit  their 
comments  no  later  than  thirty  days  from 
the  date  of  publication  of  the  notice  of 
intent  to  revoke  the  countervailing  duty 
order. 

Scope  of  the  Order 

Imports  covered  by  tliis  order  are 
shipments  of  acetylsaiicylic  acid 
(aspirin),  containing  no  additives  other 
than  inactive  substances  (such  as  starch, 
lactose,  cellulose,  or  coloring  material), 
and/or  active  substances  in 
concentrations  less  than  specified  for 
particular  non-prescription  drug 
combinations  of  aspirin  and  active 
substances  as  pubUshed  in  the 
Handbook  of  Non-Prescription  Drugs, 
eighth  edition,  American 
Pharmaceutical  Association,  and  not  in 
tablet,  capsule  or  similar  forms  for 
direct  human  consumption,  from 
Turkey.  This  product  is  currently 
classified  under  2918.22  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States. 

Determination  to  Revoke 

The  Department  may  revoke  a 
countervailing  duty  order  if  the 
Secretary  of  Commerce  concludes  that 
the  order  is  no  longer  of  interest  to 
interested  parties.  We  conclude  that 
there  is  no  interest  in  a  coimtervailing 
duty  order  when  no  interested  party  has 
requested  an  administrative  review  for 
five  consecutive  review  periods  (19  CFR 
355.25{d)(4)(i))  (1989)  and  when  no 
interested  party  objects  to  the  revocation 
(19  CFR  355.25(d)(4)(iii)). 

The  Department  received  a  request  for 
an  administrative  review  from  CoKEM 
Associates,  on  behalf  of  the  Atabay 
Group,  producers  and  exporters  of  the 
subject  merchandise.  As  CoKEM 
Associates  was  not  previously  a  party  to 
this  proceeding,  and,  consequently,  did 
not  appear  on  our  service  list,  we  had 
not  served  them  with  written  notice  of 
our  intent  to  revoke  the  order.  Upon 
receipt  of  the  request  for  review,  we 
notified  CoKEM  Associates  of  our  action 
and  afforded  an  opportunity  for 
comment.  CoKEM  subsequently 
withdrew  its  request  for  an 
administrative  review  of  the 
countervailing  duty  order  on 
acetylsaiicylic  add  (aqiirin)  from 
Turkey. 

Accordingly,  as  we  received  no 
objections  to  our  notice  of  intent  to 


revoke  the  countervailing  duty  order, 
and  as  the  one  request  for 
administrative  review  was  withdrawn 
before  the  review  was  initiated,  we  have 
concluded  that  the  countervailing  duty 
order  covering  acetylsaiicylic  acid 
(aspirin)  from  Turkey  is  no  longer  of 
interest  to  interested  parties. 
Accordingly,  we  are  revoking  this 
countervailing  duty  order  in  accordance 
with  19  CFR  355.25{d)(4)(iii). 

Further,  as  required  by  19  CFR 
355.25(d)(5),  the  Department  is 
terminating  the  suspension  of 
liquidation  and  will  instruct  the 
Customs  Service  to  liquidate,  without 
regard  to  countervailing  duties,  all 
xuiliquidated  entries  of  this  merchandise 
exported  from  Turkey  on  or  after 
January  1, 1992. 

This  notice  is  published  in 
accordance  with  19  CFR 
355.25(d)(4)(iii). 

Dated:  January  14, 1993. 
Alan  Nf.  Dunn, 

Assistant  Secretary  for  Import 

Administration. 

IFR  Doa  93-1999  Filed  1-26-93;  8:45  am) 
BttXMC  cooc  asie-os-M 

[C-3S1-812] 

Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Hot  Roiled  Lnd 
and  Bismuth  Cartx>n  Steel  Products 
From  Brazil 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  27, 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Phihp  Pia  or  Laurel  Lynn,  Office  of 
Countervailing  Compliance,  U.S. 
Department  of  Commerce,  room  3099, 
14th  Street  and  Constitution  Avenue. 
NW.,  Washington,  DC  20230;  telephone 
(202) 482-2786. 

Final  Determination 

The  Department  of  Commerce  (the 
Department)  determines  that  benefits 
which  constitute  subsidies  within  the 
meaning  of  the  countervailing  duty  law 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Brazil  of 
certain  hot  rolled  lead  and  bismuth 
carbon  steel  products  (hereinafter 
"certain  additive  steel  products"). 

For  information  on  the  estimated  net 
subsidy,  please  see  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  the  publication  of  the 
preliminary  determination  (57  FR 
42980,  Septembw  17, 1992),  the 
following  events  have  occurred. 
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VerificatioD  was  OMiducted  trom 
September  21  through  October  2. 1992. 

On  October  16, 1992,  in  accordance 
with  section  705(a)(1)  of  the  Tariff  Act 
of  1930.  as  amended  (the  Act),  we 
aligned  the  final  determination  in  this 
investigation  with  the  final 
determination  in  the  companion 
antidumping  duty  (AD)  investigation  of 
the  same  merchandise  (57  FR  48020, 
October  21. 1992).  On  November  6. 
1992.  we  postponed  the  final 
countervailing  duty  (CVD)  and  AD 
determinations  until  no  later  than 
January  25. 1993  (57  FR  53691. 
November  12. 1992). 

The  parties  submitted  case  and 
rebuttal  briefs  on  December  16  and 
December  23. 1992,  respectively.  A 
public  hearing  was  held  on  January  5, 
1993. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  hot  rolled  bars  and 
rods  of  nonalloy  or  other  alloy  steel, 
whether  or  not  descaled,  containing  by 
weight  0.03  percent  or  more  of  lead  or 
0.05  percent  or  more  of  bismuth,  in  coils 
or  cut  lengths,  and  in  numerous  shapes 
and  sizes.  Excluded  fit)m  the  scope  of 
this  investigation  are  other  alloy  steels 
(as  defined  by  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
Qiapter  72,  note  1(0).  except  steels 
classified  as  other  alloy  steels  by  reason 
of  containing  by  weight  0.4  percent  or 
more  of  lead,  or  0.1  percent  or  more  of 
bismuth,  tellurium,  or  selenium.  Also 
excluded  are  semi-finished  steels  and 
flat-rolled  products.  Most  of  the 
products  covered  in  this  investigation 
are  provided  for  under  subheadings 
7213.20.00.00  and  7214.30.00.00  of  the 
HTSUS.  Small  quantities  of  these 
products  may  also  enter  the  United 
States  under  the  following  HTSUS 
subheadings:  7213.31.30.00.  60.00; 
7213.39.00.30.00.60.00.90; 
7214.40.00.10,  00.30.  00.50; 
7214.50.00.10,  00.30,  00.50; 
7214.60.00.10,  00.30,  00.50;  and 
7228.30.80.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Respondents 

•  The  Government  of  Brazil  (GOB). 
Companhia  Acos  Especiais  Itabira 
(ACESITA),  and  Mannesmann.  S.A. 
(Mannesmann)  are  respondents  to  this 
investigation. 

Corporate  History 

During  the  period  of  investigation 
(POI).  ACESITA  was  a  state-owned 
company.  In  accordance  with  GOB's 


national  privatization  plan.  ACESITA 's 
stock  was  auctioned  to  the  public  on 
October  22. 1992.  Because  this  auction 
occurred  after  the  preUminary 
determination  in  this  case,  we  are  not 
considering  the  auction,  or  its  possible 
efiect  on  any  of  the  programs  described 
below,  in  this  investigation.  We  will 
address  these  issues  during  the  first 
administrative  review  of  the 
countervailing  duty  order  in  this  case, 
as  is  contemplated  by  section  355.39  of 
the  Department's  Proposed  Regulations 
(Countervailing  Duties:  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comments.  54  FR  23366  (May  31. 
1989)  (Proposed  Regulations)),  if  a 
countervailing  duty  order  is  issued  and 
an  administrative  review  is  requested. 

Analysis  of  Programs 

For  purposes  of  this  final 
determination,  the  period  for  which  we 
are  measuring  subsidies  (the  period  of 
investigation  (POI))  is  calendar  year 
1991  which  corresponds  to  the  fiscal 
year  of  ACESITA  and  Mannesmann. 

In  determining  the  benefits  received 
under  the  various  programs  described 
below,  we  used  the  following 
calculation  methodology.  We  first 
calculated  the  country-wide  rate  for 
Brazil.  This  rate  comprise  the  sum  of  the 
ad  valorem  rates  received  by  each  firm 
weighted  by  each  firm's  share  of  exports 
to  the  United  States  of  the  subject 

merchandise.  Because  this  rate  was 

above  de  minimus,  pursuant  to  19  CFR 
355.20(d),  we  compared  the  total  ad 
valorem  rate  received  by  each  firm  to 
the  country-wide  rate  for  all  programs. 
The  rate  for  ACESITA  was  significantly 
different  from  the  weighted-average 
country-wide  rate.  Therefore.  ACESITA 
received  its  own  rate.  Because  ACESITA 
is  significantly  different  from  the 
country-wide  rate,  its  rate  is  removed 
fit)m  the  calculation  of  the  country-wide 
rate  applied  to  all  remaining  companies. 
Because  Mannesmann  is  the  only 
remaining  firm,  its  rate  constitutes  the 
country-wide  rate  which  will  be 
assigned  to  all  imports  of  the  subject 
merchandise  &t)m  Brazil  from  all 
producers  and  exporters,  except 
ACESITA. 

Equityworthiness 

Petitioners  have  alleged  that 
ACESITA  unequityworthy  for  certain 
years  and  that  equity  infusions  received 
during  those  years  were  inconsistent 
with  commercial  considerations. 
However,  we  have  determined  that  the 
assistance  alleged  by  petitioners  to 
constitute  equity  infusions  should  not 
be  treated  as  equity.  Therefore,  there  is 
no  need  to  make  an  equityworthiness 
determination. 


Crsditworthiness 

We  have  examhied  ACESITA's 
financial  statements  and,  through  the 
use  of  ratio  analysis,  its  performance 
covering  the  years  1979  through  1991, 
in  order  to  determine  the  firm's 
creditworthiness.  The  data  in  those 
statements  demonstrate  extremely  low 
levels  of  liquidity  and  a  questionable 
ability  to  service  its  maturing  long-term 
drf)t.  In  feet,  ACESITA  was  in  default  on 
some  of  its  long-term  debt  during  the 
period  1986  through  1989.  and  reports 
made  by  Banco  do  Brasil  auditors 
confirm  that  the  survival  of  the  firm  was 
in  question  throughout  most  of  the 
1980s.  The  record  is  clear  that  a 
reasonable  creditor  would  have 
concerns  about  the  long-term  solvency 
of  the  firm  during  this  period.  We 
determine  that  ACESITA  was 
uncreditworthy  during  this  period,  and 
have  added  a  risk  premium  to  the 
benchmark  discount  rates  used  in  our 
examination  of  ACESITA's  issuance  of 
partes  heneficiarias  and  its  debt-for-debt 
swap.  See  the  Department's 
Equityworthy  and  Creditworthy  Analysis 
Memorandum.  (September  10, 1992). 

Grant  Methodology 

Our  policy  with  respect  to  grants  is  (1) 
to  expense  recurring  grants  in  the  year 
of  receipt,  and  (2)  to  allocate  non- 
recurring grants  over  the  average  useful 
life  of  assets  in  the  industry,  unless  the 
sum  of  grants  provided  under  a 
particular  program  is  less  than  0.5 
percent  of  a  firm's  total  or  export  sales 
(depending  on  whether  the  program  is 
a  domestic  or  export  subsidy)  in  the 
year  in  which  the  grant  was  received. 
See  e.g..  Final  Affirmative 
Countervailing  Duty  Determination; 
Fresh  and  Chilled  Atlantic  Salmon  from 
Norway.  56  FR  7678  (February  25. 1991) 
(Salmon  from  Norway). 

We  have  considered  the  debt-for-debt 
swap  undertaken  by  ACESITA  in  1990 
and  the  "partes  beneficiaries"  (PBs),  as 
of  1989,  to  constitute  non-recurring 
grants,  because  the  benefits  are 
exceptional,  and  the  recipient  cannot 
expect  to  receive  benefits  on  an  ongoing 
basis  from  review  period  to  review 
period.  See,  Final  Affirmative 
Countervailing  Duty  Determination; 
Certain  Fresh  Atlantic  Groundfish  &t)m 
Canada,  51  FR  10041  (March  24. 1986) 
(Groundfish  bom  Canada).  Therefore, 
we  have  allocated  the  benefits  over  15 
years,  which  the  Department  considers 
to  be  reflective  of  the  average  useful  life 
of  assets  in  the  steel  industry  (See 
section  355.49(b)(3)  of  the  Proposed 
Regulations). 

The  benefits  from  the  debt-for-debt 
swap  and  the  BPs  were  calculated  using 
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the  declining  balance  methodology 
described  in  the  Department's  Proposed 
Regulations  (See  section  35S.49(b)(3)) 
and  used  in  prior  investigations  (see 
e.g..  Salmon  from  Norway).  For  the  BPs, 
we  have  used  as  a  discount  rate  the  cost 
of  dollar-denominated,  long-term,  fixed- 
rate  debt  of  ACESrrA  in  1989.  For  the 
debt-for-debt  swap,  we  have  constructed 
a  long-term,  fixed-rate,  dollar- 
denominated  benchmark  for  1990  based 
on  offers  made  to  ACESITA  by  private 
commercial  banks  in  1990.  Because 
ACESITA  was  imcreditworthy  in  both 
years,  we  have  added  a  risk  premium  to 
these  benchmarks  as  required  by  the 
Proposed  Regulations. 

We  consider  the  benefits  under  the 
Law  7554/86 IPI  rebate  program  to  be 
recurring  because  (1)  the  program  is  not 
exceptional;  (2)  the  program  is 
longstanding — it  has  been  in  place  for 
over  fifteen  years  and  althou^  the 
disbursement  method  and  our  treatment 
of  the  benefit  changed  in  1990,  the 
program  is  scheduled  to  continue  in  its 

g resent  form  until  1996;  and  (3)  the 
enefits  are  consistently  distributed. 
This  determination  is  consistent  with 
the  Department's  standard  on  recurring 
versus  non-refnirring  grants,  as 
enunciated  in  the  Proposed  Regulations 
and  recently  in  the  Preliminary 
Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
From  the  United  Kingdom,  57  FR  57734, 
December  7, 1992.  (Certain  Steel 
Products  Frorn  the  United  Kingdom.) 

Based  on  this  analysis,  we  expensed 
the  IPI  rebates  provided  under  this 
program  in  1991,  dividing  the  total 
amount  of  each  company's  IPI  rebates 
received  during  the  POI  by  their 
respective  total  sales  in  1991. 

Specificity 

When  receipt  of  benefits  under  a 
program  is  not  contingent  upon 
exportation,  the  Department  must 
determine  whether  the  program  is 
specific  to  an  enterprise  or  industry,  or 
group  of  enterprises  or  industries. 
Under  the  specificity  analysis,  the 
Department  examines  both  whether  a 
government  program  is  limited  by  law 
to  a  specific  enterprise  or  industry,  or 
group  (hereof  [i.e.,  de  jure  specificity) 
and  whether  the  government  program  is 
in  fact  Umited  to  a  specific  enterprise  or 
industry,  or  group  thereof  (i.e.,  de  facto 
specificity).  See  section  771(5)(B)  of  the 
Act.  In  section  355.43(b)(2)  of  the 
Department's  Proposed  Regulations,  the 
Department  has  set  forth  the  factors  that 
may  be  considered  in  determining 
whether  there  is  specificity: 

(i)  The  extent  to  which  a  government 
acts  to  limit  the  availabihty  of  a 
program; 


(ii)  The  number  of  oiterprises, 
industries,  or  groups  thereof  that 
actually  use  a  program; 

(iii)  Whether  there  are  dominant  users 
of  a  program,  or  whether  certain 
enterprises,  industries,  or  groups  thereof 
receive  disproportionately  large  benefits 
under  a  program;  and 

(iv)  The  extent  to  which  a  government 
exercises  discretion  in  conferring 
benefits  under  a  program. 

See  also  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Softwood  Lumber  Products  from 
Canada,  57  FR  22570  (May  28. 1992). 

1.  Programs  Determined  To  ConfiBr 
Subsidies 

We  determine  that  sxibsidies  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Brazil  of  certain  additive 
steel  products  as  follows: 


A.  Partes  Beneficiarias 

In  the  early  1980s,  ACESITA 
experienced  serious  financial 
difficulties,  including  low  liquidity 
levels.  The  Banco  do  Brasil.  ACESITA's 
major  shareholder,  undertook  a  study  of 
the  company's  finanual  and  operating 
positions,  and  outlined  options  for  the 
Banco  do  Brasil  to  follow  in  assisting 
the  company.  The  study  recommended 
that  ACESITA  issue  PBs,  which  were 
hybrid  instruments  with  quaUties  of 
both  debt  and  equity.  PBs  are  similar  to 
liabilities  because  they  carry  an 
obligation  for  the  issuer  to  repwy  the 
bearer  the  nominal  purchase  value  in 
equal  yearly  installments  following  a 
grace  period  (in  ACESITA's  case,  the 
repayments  were  scheduled  to  start  in 
1989).  PBs  are  similar  to  equity  in  that 
the  purchaser  has  the  right  to  share  in 
the  company's  annual  profits. 

PBs  were  chosen  over  equity 
infusions  for  several  reasons.  First,  the 
Banco  do  Brasil  was  prohibited  by  law 
from  increasing  its  equity  share  in  the 
company.  Second,  it  was  unlikely  that 
other  shareholders  would  continue  to 
participate  in  stock  offerings.  Third,  the 
Banco  do  Brasil  was  under  pressure 
fit)m  the  International  Monetary  Fund  to 
limit  any  new  industrial  investment  to 
only  absolutely  necessary  infrastructure 
projects. 

In  1989.  ACESITA's  PB-holders  held 
a  meeting  in  which  they  voted  to 
authorize  the  conversion  of  PBs  to 
common  stock  at  an  indeterminate  date 
in  the  future.  This  vote  did  not  change 
PBs  into  stock;  it  merely  laid  a  legal 
basis  for  eventual  conversion  into 
common  stock. 

Repayment  of  the  PB  investments  had 
originally  been  scheduled  to  begin  in 
1989.  However,  at  that  time,  no 
payments  were  requested  by  the  PB- 


holders.  and  no  payments  were  made  by 
ACESITA.  Further,  the  PBs  were  not 
converted  into  stock  at  the  point  the 
repayment  obligations  ceased  nor  was 
there  any  schedule  or  timetable  put  into 
place  for  the  conversion.  At  that  point, 
in  1989,  the  PBs  were  neither  debt  nor 
eouity,  and  in  addition,  the  basic  terms 
of  the  instrument  were  not  met  The 
failure  to  meet  basic  terms  of  the 
instnunoat,  coupled  with  the  lack  of  an 
actual  conversion  of  the  PBs  Into  stock, 
or  a  concrete  plan  and  timetable  for 
conversion,  in  effect,  rendered  the  PBs 
grants  as  of  1989. 

We  have  used  our  grant  methodology 
to  value  PBs,  as  described  in  the  Grant 
Methodology  section  above.  We  indexed 
the  original  nominal  values  of  the  PBs  " 
to  account  for  Brazilian  hyperinflation 
by  dollarizing  them.  On  this  ^sis,  we 
find  the  estimated  net  subsidy  to  be 
10.68  percent  ad  valorem  for  ACESITA 
and  0.00  percent  ad  valorem  for  all 
other  manufacturers,  exporters,  and 
producers  of  the  subject  merchandise. 

B.  ACESITA  Debt-for-Debt  Swap 

b)  1990.  ACESITA  engaged  in  a  debt- 
for-debt  swap  transaction  which 
reduced  its  loan  obUgations 
substantially.  We  find  that  this 
transaction  provides  a  countervai labia 
subsidy  to  ACESITA. 

Normally,  BraziUan  companies  with 
foreign-denominated  debt  governed  by 
Resolution  4131  are  reouired  to  service 
such  debt  through  local  currency 
payments  processed  through  the  Central 
Bank.  Follow^ing  the  suspension  of 
convertibility,  the  Central  Bank  issued 
negotiable  notes  known  as  Multi-Year 
Deposit  Facihty  Agreement  Certificates, 
or  MYDFAs,  In  lieu  of  the  foreign 
currency  due  the  creditor.  MYDFAs 
entitled  the  bearer  to  immediate 
redemption  in  cruzeiros  only — 
redemption  of  the  note  in  U.S.  dollars 
was  suspended  for  an  unspecified 
period.  Because  of  these  restrictions  and 
because  MYDFAs  are  negotiablfljthey 
began  selling  at  less  than  their  par  value 
in  secondary  markets. 

ACESITA  utilized  this  discoimting  to 
substantially  reduce  its  indebtedness. 
ACESITA  had  a  loan  with  the  Banco  do 
Brasil  which  was  paid,  through  the 
Central  Bank,  in  MYDFAs.  ACESITA 
used  an  intermediary  to  borrow 
sufficient  funds  to  purchase,  on  the 
secondary  market  at  a  substantial 
discount,  enough  MYDFAs  to  satisfy 
ACESITA's  obligation  to  the  Banco  do 
Brasil.  ACESITA's  original  loan  was 
paid  in  full  with  the  discounted 
MYDFAs.  ACESITA  essentially  replaced 
its  original  foreign-currency 
denominated  loan  with  a  new.  much 
smaller  loan.  ACESITA's  benefit  derives 
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from  the  difference  between  the 
amounts  of  the  two  loans.  ACESITA 
assumed  the  second  loan  after  the 
intermediary  bad  paid  off  the  original 
debt  with  the  MYDFAs. 

We  End  that  there  is  insufficient 
evidence  on  the  record  to  determine  that 
debt  buy-back  transactions  such  as 
ACESITA'8,  are  not  de  facto  specific. 
See  the  Specificity  section  above.  In  the 
original  questionnaire,  the  Department 
requested  information  from  the  GOB 
and  the  company  on  the  ACESITA 
transaction,  and  also  requested  the  GOB 
to  provide  information  on  the 
availability  of  such  transactions. 
Spec-,ifically.  the  questionnaire  asked  the 
GOB  to  provide  information  regarding 
eligibility  criteria,  types  of  records  kept 
by  the  administering  authority, 
numbers,  types,  and  locations  of 
industries  which  have  applied  for  and 
received  benefits,  and  whether  there  are 
any  limitations  on  eligibility  based  on 
export  performance,  industry  groups,  or 
geographical  location.  Although  the 
GOB  provided  information  regarding  the 
transaction  in  question,  it  did  not 
respond  to  the  Department's  specificity 
questions,  stating  that  such  questions 
were  not  applicable  because  the  loan 
was  not  provided  as  part  of  a 
government  program. 

In  a  supplemental  questionnaire,  the 
Department  requested  a  breakdown,  by 
industry,  of  similar  transactions  from 
the  Banco  do  Brasil.  The  GOB 
responded  that  due  to  strict  bank 
secrecy  laws,  such  information  could 
not  be  provided.  However, 
confidentiality  of  information  does  not 
relieve  a  respondent  from  its  obligation 
to  provide  the  Department  information. 
Although  the  COB  provided  articles  and 
other  published  material  about  NfYDFAs 
and  debt  swap  arrangements,  the  GOB 
provided  no  further  information  on  the 
actual  number  and  types  of  industries 
that  had  participated  in  MYDFA-based 
debt  swaps,  all  of  which  had  to  have 
been  processed  through  the  Central 
Bank.  Moreover,  the  GOB  did  not 
provide  any  information  that  would 
allow  the  Department  to  determine 
whether  the  ACESITA  transaction  was 
similar  in  its  terms  and  conditions  to 
other  transactions  involving  MYDFAs. 

Absent  such  factual,  verified 
information  from  the  GOB,  it  is  not 
possible  for  the  Department  to  conclude 
that  ACESITA's  debt-for-debt  swap, 
which,  on  its  face,  benefitted  ACESITA 
by  relieving  it  of  a  large  debt  in 
exchange  for  a  smaller  debt,  is  non- 
specific and  therefore  non* 
countervailable. 

Because  there  is  inadequate 
information  on  the  record  to  determine 
that  debt-fbr-debt  swaps  are  not  specific. 


we  have,  as  best  information  available, 
found  that  this  transaction  was  specific 
to  an  enterprise  or  industry,  or  group  of 
enterprises  or  industries. 

We  determine  that  such  a  transaction 
is  essentially  debt  forgiveness  by  the 
GOB.  and  as  such  bestowed  a 
countervailable  benefit  to  ACESITA. 
ACESITA  was  relieved  from  a  debt  that 
it  otherwise  would  have  to  had  to  pay 
absent  government  intervention. 
Therefore,  we  have  treated  the 
difference  between  the  first  loan  and  the 
second  loan  as  a  nonrecurring  grant  and 
used  the  methodology  described  in  the 
Grant  Methodology  section  above.  We 
have  allocated  that  amount  of  debt 
forgiven  in  1990  over  15  years,  the 
average  useful  life  of  assets  in  the  steel 
industry.  We  divided  the  result  by 
ACESITA's  total  sales  in  1991.  The  rate 
for  ACESITA  is  5.40  percent  ad  valorem 
and  0.00  percent  ad  valorem  for  all 
other  manufactxu^rs,  exporters,  and 
producers. 

Although  we  determine  that  ACESITA 
was  uncreditworthy  at  the  time  the 
transaction  was  made,  the  interest  rate 
charged  by  the  Banco  do  Brasil  for  the 
swap  loan  is  higher  than  the 
Department's  benchmark  rate  including 
the  risk  premium  for  uncreditworthy 
companies.  Therefore,  we  determine 
that  the  new  loan  was  made  on  terms 
consistent  with  commercial 
considerations. 

C.  IPI  Rebate  Program  Under  Law  7554/ 
86 

Under  this  program.  Brazilian  steel 
producers  are  eligible  to  receive  a  rebate 
of  the  IPI  tax  (Imposto  sobre  Produtos 
Industrializados).  which  is  a  value- 
added  sales  tax  paid  on  domestic  sales 
of  industrial  products.  The  steel 
producers  must  meet  the  following 
conditions  in  order  to  receive  IPI  rebates 
under  this  program: 

(a)  The  company  must  produce  liquid 
steel; 

(b)  The  IPI  rebate  must  be  used  to 
increase  the  production  of  certain  steel 
products; 

(c)  The  company  must  have  an 
ongoing  capital  investment  project, 
originally  approved  by  the  Conselho  do 
Desenvolvimento  Industrial  (CDI  (the 
Industrial  Development  Council)); 

(d)  The  company  must  receive 
quarterly  approval  from  the  Department 
for  Industry  and  Commerce  to  ensure 
that  capital  investment  in  the  approved 
project  is  continuing;  and 

(e)  The  company  must  have  a  net  IPI 
tax  obligation  in  each  quarter. 

The  IPI  rebate  program  was  originally 
established  in  1977  (Decree-Law  1547). 
Although  the  program  was  suspended  in 
April  1990  (Law  8034),  steel  companies 


with  projects  approved  before  April  12, 
1990  are  eligible  to  continue  to  receive 
IPI  rebates  until  1996  pursuant  to  the 
old  legislation  (Law  7554). 

Because  only  steel  producers  are 
eligible  to  receive  IPI  rebates,  we 
determine  that  this  program  is  limited  to 
a  sp)ecific  enterprise  or  industry,  or 
group  of  enterprises  or  industries.  We 
have  found  that  ACESITA  and 
Mannesmann  received  benefits  under 
this  program. 

We  consider  the  IPI  rebate  program  to 
constitute  a  recurring  benefit,  consistent 
with  our  treatment  of  it  in  the  Final 
Negative  Countervailing  Duty 
Determination:  Circular  Welded  Non- 
Alloy  Steel  Pipe  From  Brazil.  57  FR 
42968.  (September  17. 1992).  (Pipe  and 
Tube  From  Brazil).  This  determination 
is  consistent  with  our  standards  for 
recurring  versus  non-recurring  grants. 
See  the  Grant  Methodology  section 
above.  The  IPI  rebate  program  is  not 
exceptional  and  the  benefits  are 
consistently  distributed.  Once 
approved,  the  benefits  are  continuously 
received.  No  further  application  or 
approval  is  required.  Companies  need 
only  meet  eligibility  requirements  in 
order  to  automatically  receive  the 
benefits.  While  the  program  is 
scheduled  to  terminate  in  1996.  the 
rebates  will  continue  to  be  available 
until  that  time.  Recipients  can  expect  to 
receive  benefits  on  an  ongoing  basis 
frt)m  year  to  year,  as  long  as  the 
minimum  eligibility  requirements  set 
forth  ill  the  original  program  are  met. 

Based  on  this  analysis,  we  expensed 
the  rebates  provided  under  this  program 
in  1991,  in  accordance  with  our  policy 
regarding  recurring  grants  (See  Grant 
Methodology  section  above).  We 
divided  the  total  amount  of  each 
company's  IPI  rebates  received  during 
the  POI  by  their  respective  total  sales  in 
1991.  On  this  basis,  we  determine  the 
net  subsidy  under  this  program  to  be 
2.90  percent  ad  valorem  for  ACESITA 
and  0.67  percent  ad  valorem  for  all 
other  manufacturers,  exporters,  and 
producers  of  the  subject  merchandise. 

D.  Exemption  of  IPI  and  Import  Dvties 
on  Imports  Under  Decree/Law  2324 

Decree/Law  2324  of  March  30, 1987. 
provided  exporters  of  manufactured 
products  exemptions  from  EPI  and 
duties  on  imported  spare  parts  and 
machinery.  One  respondent. 
Maiuiesmann.  was  provided  exemptions 
imder  this  law  during  the  POI.  Because 
this  exemption  is  limited  to  exporters, 
and  because  the  imported  goods  were 
not  physically  incorporated  into  the 
subject  merchandise,  we  determine  that 
it  is  countervailable. 
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To  calculate  the  benefit,  we  divided 
the  amount  of  IPI  and  import  duties 
exempted  in  1991  by  Mannesmann's 
total  exports  in  1991.  The  rate  for 
ACESTTA  is  0.00  percent  ad  valorem 
and  0.15  percent  ad  valorem  for  all 
other  manufacturers,  producers,  and 
exporters  in  Brazil  of  the  subject 
merchandise.  However,  this  program 
was  terminated  by  the  expiration  of  the 
law  on  December  31, 1991,  and  we 
verified  that  no  residual  benefits  were 
received  after  that  date.  Therefore,  for 
this  program  we  have  reduced  the  cash 
deposit  rate  to  zero  in  accordance  with 
section  355.5Q(a)(2)  of  the  Department's 
Proposed  Regulations. 

E.  Exemptions  of  IPI  and  Duties  on 
Imports  Under  Law  2894 

Law  2894  of  October  1, 1956, 
specifically  exempts  ACESITA  from 
impart  duties  and  IPI  on  imports  of  all 
goods  which  are  destined  for  the 
improvement,  expansion,  and 
maintenance  of  steel  and  hydro-electric 
plants  owned  by  ACESITA.  This  law 
provides  different  benefits  bom  the  IPI 
Rebate  Program  under  Law  7554/86 
described  above,  because  this  law  . 

applies  to  IPI  and  duties  due  only  on 
imports.  The  law  is  effective  as  long  as 
the  Banco  do  Brasil  remains  the 
majority  shareholder  of  ACESITA. 

Respondents  have  argued  that  due  to 
the  national  privatization  plan  in  place 
in  Brazil  since  1990,  and  the 
privatization  auction  held  on  October 
22, 1992,  the  Banco  do  Brasil  is  no 
longCT  the  majority  shareholder  of 
ACESITA,  and  that  the  Department 
should,  therefore,  adjust  the  deposit  rate 
to  zero.  As  stated  in  the  Corporate 
History  section  above,  we  do  not 
consider  the  GOB's  privatization  plan  in 
and  of  itself  to  constitute  privatization. 
Because  the  auction  of  ACESITA 's  stock 
was  held  after  the  preliminary 
determination  in  this  case,  we  have  not 
con.sidered  the  impact  of  that  auction  on 
this  program. 

Because  this  exemption  was  limited 
to  one  company,  we  determine  that  it  is 
countervailable.  To  calculate  the 
benefit,  we  divided  the  amount  of  DPI 
and  import  duties  exempted  in  1991  by 
ACESITA 's  total  sales  in  1991.  The  rate 
for  ACESITA  is  0.21  percent  ad  valorem 
and  0.00  percent  ad  valorem  for  all 
other  manufacturers,  exporters,  and 
producers  of  the  subject  merchandise. 

II.  Program  Determined  Not  To  Be 
Countervailable 

We  determine  that  the  following 
program  does  not  provide  subsidies  to 
manufacturers,  producers,  or  exporters 
in  Brazil  of  certain  additive  steel 
products: 


A.  Long-Term  Loans  Through  FINEP 

The  Fund  of  Studies  and  Projects 
(FINEP;  Financiadora  de  Estudos  e 
Projectos)  is  a  govemment  agency  that 
provides  and  administers  loans  in 
connection  with  technological 
development  projects.  ACESITA  had 
two  loans  outstanding  during  the  POI 
from  FINEP.  We  verified  that  the 
following  sectors  received  financing 
from  FINEP  in  the  years  in  which 
ACESITA  received  financing:  Livestock, 
fisheries  and  agriculture:  mining, 
metallui^  and  mechanics;  electric, 
electronic  and  communications 
equipment;  infrastructiwe, 
transportation  and  communication 
equipnient;  wood,  paper  and 
paperboard;  chemicals,  plastics,  and 
alcohol;  textiles,  apparel,  footwear,  and 
artifacts;  food  products;  civil 
construction,  engineering  and 
consulting;  electrical  energy,  gas,  and 
sanitation;  and  others.  Steel  is  classified 
as  part  of  the  metallurgy  sector.  We  also 
verified  that  FINEP  loans  were  not 
limited  to  geographical  regions  of  Brazil. 
We  found  no  new  evidence  that 
ACESITA  or  the  steel  industry,  as  a 
whole,  received  a  disproportionate 
share  of  FINEP  funds.  We  also  found  no 
evidence  at  verification  that  FINEP 
applied  different  criteria  or  standards  in 
approving  ACESITA's  loan  apphcation 
than  for  other  applicants. 

Given  that  a  wide  array  of  industries 
received  FINEP  loans,  and  there  is  no 
evidence  that  steel  received  a 
disproportionate  share  or  that  FINEP 
exercised  discretion  in  awarding 
ACESITA  its  loans,  we  determine  that 
FINEP  is  not  de  facto  limited  to  a 
specific  enterprise  or  industry  or  group 
of  enterprises  or  industries.  Therefore, 
we  determine  that  FINEP  loans  do  not 
bestow  a  countervailable  benefit  to 
producers  or  exporters  of  the  subject 
merchandise. 

in.  Programs  Determined  Not  To  Be 
Used 

We  verified  that  the  following 
programs  were  not  used  by 
manufacturers,  producers,  or  exp<Hlers 
in  Brazil  of  certain  additive  steel 
products: 

A.  BNDES  Preferential  Financing 

B.  FINEX  Preferential  Export  Financing 
C  PROEX  Preferential  Export  Financing 

D.  Tax  Incentives  and  Funds  Through 
Project  CONSERVE 

E.  IPI  and  Import  Duty  Exemptions 
Through  the  BEFIEX  Program 

IV.  Program  Determined  Not  To  Exist 

We  verified  that  the  following 
program  does  not  exist: 


Import-Expert  Reform  Plan  Preferential 
Financing 

Comments 

Comment  1 — Petitioners  contend  that 
the  Department  should  abandon  the 
standard  for  recurring  versus  non- 
recurring grants,  because  there  is  no 
basis  for  it  in  the  statute.  If  the 
Department  continues  to  apply  this 
standard,  petitioners  argue  that  the  IPI 
rebate  program  is  non-recurring 
according  to  the  standards  in  the 
Department's  Proposed  Regulations  and 
recent  steel  cases  because  Uie  rebates  are 
based  on  a  one-time  authorization  of  a 
capital  improvement  project.  See.  e.g., 
Preliminary  Affirmative  Countervailing 
Duty  Determination:  Cmtain  Steel 
Products  From  the  United  Kingdom,  57 
FR  57734,  (December  7, 1992).  (Certain 
Steel  Products  From  the  United 
Kingdom). 

Tney  argue  that  until  Pipe  and  Tube 
from  Brazil.  IPI  rebates  under  Law  1547, 
as  amended  by  Law  7554/86,  were 
treated  as  non-recurring  grants  by  the 
Department.  See,  e.g..  Certain  Carbon 
Steel  Products  From  Brazil;  Final 
Results  of  CountervaiUng  Ehity 
Administrative  Review,  52  FR  829, 
Ganuary  9, 1987)  (Certain  Steel  From 
Brazil). 

Petitioners  argue  that  because  the 
benefits  are  non-recurring,  they  should 
be  allocated  over  fifteen  years,  rather 
than  expensed  in  the  year  of  receipt. 
Petitioners  also  argue  that  the 
cancellation  of  the  IPI  rebate  program  in 
1990  provides  further  evidence  that  the 
program  is  non-recurring,  because 
respondents  could  not  expect  to  receive 
benefits  on  an  ongoing  basis  in  the 
future. 

Respondents  contend  that  if  the 
Department  continues  to  consider  IPI 
rebates  to  be  a  subsidy,  the  Department 
should  continue  to  consider  them  to  be 
recurring  benefits,  and  should  continue 
to  expense  the  rebates  in  the  year  of 
receipt. 

Respondents  contend  that  this 
determination  is  consistent  with  the 
standard  in  the  Proposed  Regulations: 
(1)  The  IPI  rebate  program  is  not 
exceptional,  as  the  program  has 
operated  regularly  over  a  long  period  of 
time;  (2)  the  program  should  be 
considered  long-standing  because  it  has 
been  in  existence  for  over  fifteen  years; 
and  (3)  there  is  great  certainty  that  the 
program  will  continue  to  operate  as 
usual  in  the  future,  until  its  effective 
termination  date  in  1996.  Respondents 
also  contend  that  EPI  rebates  were 
treated  as  recurring  benefits  in  the  Pipe 
and  Tube  From  Brazil  case  and  the 
recent  Certain  Steel  From  Brazil 
preliminary  determination. 


6218 


Federal  Register  /  Vol.  58.  No.  16  /  Wednesday.  January  27,  1993  /  Notices 


DOC  flosjtjon— We  determine  the  IPI 
rebate  program  to  be  a  recurring  benefit, 
consistent  with  our  treatment  of  it  in 
Pipe  and  Tube  From  Brazil.  This 
determination  is  consistent  with  our 
criteria  for  recurring  versus  non- 
recurring grants,  as  enunciated  recently 
in  Certain  Steel  Products  From  the 
United  Kingdom.  The  IPI  rebate 

ftrogram  it  not  exceptional.  Further,  it  is 
ongstanding — it  has  been  in  place  over 
fifteen  years,  and  although  its  method  of 
disbursement  and  our  treatment  of  the 
program  changed  in  1990,  it  will 
continue  to  operate  as  it  does  currently 
until  its  termination  in  1996.  Recipients 
can  expect  to  receive  benefits  on  an 
ongoing  basis  from  year  to  year,  as  long 
as  the  minimum  eligibility  requirements 
set  forth  in  the  original  program  are  met. 

We  have  expensed  IPI  reoates  in  the 
year  of  receipt,  consistent  with  our 
treatment  pf  recurring  benefits.  This 
determination  is  not  inconsistent  with 
previous  Department  determinations,  as 
argued  by  petitioners. 

There  has  been  an  important  change 
in  the  method  of  disbursement  of  the  IPI 
rebates.  Prior  to  1990,  companies  would 
remit  the  full  IPI  tax  to  the  government, 
which  then  rebated  95  percent  to 
SIDERBRAS  (the  government-owned 
steel  holding  company),  and 
SIDERBRAS  returned  the  funds  to  the 
companies  in  the  form  of  equity 
infusions.  Accordingly,  we 
countervailed  those  pre-1990  IPI  rebates 
according  to  our  methodology  for 
valuing  equity  infusions.  SIDERBRAS 
entered  liquidation  in  1990,  and  is  no 
longer  involved  in  the  IPI  rebate 
procedure.  At  present,  companies  remit 
the  full  amount  of  IPI  owed  to  the 
government,  and  receive  the  rebates 
directly  from  the  government  on  a 
regular  basis.  Due  to  the  fact  that  the 
rebated  funds  are  no  longer  provided  to 
the  companies  in  the  form  of  equity 
infusions,  the  equity  infusion  allocation 
methodology  is  no  longer  appropriate. 
Based  on  the  factors  cited  above,  we 
determine  that  IPI  rebates,  as  presently 
disbursed,  constitute  recurring  benefits, 
and  we  have  valued  them  in  accordance 
with  our  pecuiring  grant  methodology  as 
described  in  the  Grant  Methodology 
section  above. 

Comment  2 — Petitioners  contend  that 
the  1989  decision  by  the  Banco  do 
Brasil  to  convert  its  PBs  into  equity 
constitutes  a  countervailable  equity 
infusion.  Prior  to  1969,  PBs  cannot  be 
considered  equity  because  they  had  a 
fixed  redemption  obligation.  PBs  should 
only  be  considered  to  be  equity  after  the 
1969  shareholders'  meeting  in  which 
the  PBs  were  conveited  into  equity. 

Respondents  argue  that,  to  the  extent 
the  Department  finds  the  PB 


investments  to  be  countervailable,  it 

should  consider  the  original  investment 
dates  (1983, 1984.  and  1985)  to  be  the 
dates  of  the  equity  infusions  because  the 
PBs  functionMi  in  many  ways  similar  to 
stock  from  the  time  of  purchase. 

Respondents  argue  tnat  the 
Department's  preliminary  determination 
that  the  PBs  were  converted  to  equity  in 
1989  was  incorrect.  Respondents 
contend  that  no  such  conversion 
occurred.  The  holders  of  the  PBs  voted 
only  to  authorize  the  conversion  of  PBs 
to  equity  in  the  future,  prior  to  the 
privatization  of  the  company. 
Respondents  argue  that  the  1989  vote 
did  not  change  the  status  of  the  PBs;  it 
merely  provided  a  legal  basis  for  an 
eventual  conversion  to  equity. 
Respondents  argue  that  the  actual 
conversion  to  equity  occurred  in 
October  1992.  a  few  days  prior  to  the 
auction  of  the  company.  Therefore, 
respondents  argue  that  if  the 
Department  does  not  consider  1983. 
1984,  and  1985  to  be  the  dates  of  the 
eouity  infusions,  the  only  other  date 
which  could  be  considered  would  be 
1992,  when  the  PBs  were  actually 
converted  into  stock. 

Respondents  argue  that  because  the 
equity  infusions  occurred  in  1983, 1984. 
and  1985.  the  Department  should  revise 
its  grant  cap  calculation  accordingly. 

DOC  Position— At  the  time  of  the 
initial  investment,  PBs  were  hybrid 
instruments  having  the  quahties  of  both 
debt  and  equity.  From  their  initiation, 
the  PBs  carried  a  repayment  obligation, 
with  the  first  payments  due  in  1989.  No 
repayment  of  PBs  was  ever  made  in 
accordance  with  the  prescribed 
schedule.  ACESITA  did  not  begin  the 
repayment  process,  nor  did  the  PB- 
holders  request  any  payment.  In  1989. 
the  PB-holders  voted  to  authorize  the 
eventual  conversion  of  PBs  into 
common  stock.  However,  there  were  no 
fixed  terms  or  timetables  for  this 
conversion.  Because  the  obligation  to 
repay  was  not  met.  and  there  was  no 
concrete  plan  for  the  conversion  into 
stock,  we  consider  that,  in  1989,  the  PBs 
effectively  became  grants. 

Comment  3 — Petitioners  argue  that 
the  Department's  rate  of  return  shortfall 
methodology  (RORS)  does  not 
adequately  capture  benefits  from 
government  equity  infusions.  Petitioners 
contend  that  because  ACESITA  was 
unequityworthy  at  the  time  of  the  1989 
PB  equity  infusion,  the  infusion  should 
be  treated  as  a  grant,  and  calculated 
using  the  Department's  grant 
methodology. 

Respondents  argue  that  the 
Department  should  continue  to  value 
the  PB  equity  infiisions  using  RORS. 
Respondents  claim  that  using  the  grant 


methodology  to  value  equity  infusions 
is  contrary  to  the  law  and  Departmental 
practice.  Respondents  argue  that  use  of 
the  grant  meUiodology  to  value  equity 
infusions  is  inconsistent  with  the 
Department's  equityworthiness 
methodology,  and  produces  inconsistent 
results. 

Respondents  also  contend  that  the 
Department  should  revise  its  calculation 
of  die  benchmaric  rate  of  return  in  nsing 
the  RORS  methodology  to  value  the 
benefit  from  the  PB  eouity  infusions. 
The  Department  should  use  the  national 
average  rate  of  return  in  the  RORS 
methodology,  rather  than  the  steel 
industry's  rate  of  ret\im,  as  was  used  in 
the  preliminary  determination.  This 
change  would  be  consistent  with  the 
Department's  past  use  of  the  RORS 
methodology, 

DOC  Position — We  have  determined 
that  PBs  should  be  characterized  as 
grants  after  1989,  not  equity.  We  do  not 
consider  any  program  in  this 
investigation  to  constitute  an  equity 
infusion  during  the  POI.  Therefore, 
arguments  regarding  the  appropriate 
valuation  methodology  for  equity 
infusions  are  moot. 

Comment  4— Petitioners  argue  that 
the  Department  correctly  characterized 
ACESITA's  debt  swap  arrangement  as 
debt  forgiveness  by  the  Banco  do  Brasil. 
Respondents  failed  to  provide  sufficient 
evidence  that  such  an  arrangement  was 
not  specific  to  ACESITA,  either  in 
submissions  or  at  verification.  Although 
the  Department  requested  information 
regarding  debt  swaps  from  the  Banco  do 
Brasil  during  verification,  the  Banco  do 
Brasil  refused  to  supply  any  information 
regarding  debt  swaps  arranged  for  other 
clients  because  of  Brazilian  regulations 
regarding  confidentiality  of  such 
information.  Petitioners  argue  that 
claims  of  confidentiality  cannot  be  used 
as  a  reason  for  not  supplying  the 
Department  with  information. 
Petitioners  cite  Allied  Tube  and  Conduit 
Com.  V.  United  States,  898  F2d  780,785 
(Fed.  Cir.  1990)  Accordingly,  petitioners 
argue  that  the  Department  should  use 
the  information  submitted  in  the 
petition  as  best  information  available 
(BIA)  regarding  the  specificity  of  the 
debt  swap  arrangement. 

Respondents  argue  that  ACESITA's 
debt  restructuring  did  not  confer  a 
countwvailable  benefit  to  the  compcmy. 
First,  respondents  argue  that  the  debt 
swap  was  not  specific  to  AGESIT.^,  but 
rather  such  debt  swaps  are  commonly 
used  by  Brazilian  companies. 
Respondents  argue  that  the  Department 
should  reject  petitioners'  request  for  the 
use  of  best  information  available. 
Second,  respondents  argue  that 
ACESITA's  debt  restructuring  cannot  be 


characterized  as  debt  forgiveness 
because  ACESITA  has  fully  satisfied  all 
of  its  loan  obligations  to  its  creditor, 
Banco  do  Brasil. 

Respondents  argue  that  they  have 
provided  sufficient  information  on  the 
record  to  demonstrate  that  debt 
restructuring  such  as  ACESITA's 
arrangement  are  the  result  of  Brazil's 
economic  situation  and  market  forces. 
Debt  buy-back  transactions  similar  to 
ACESITA's  transaction  are 
commonplace.  Respondents  argue  that 
petitioners'  characterization  of  the 
Banco  do  Brasil's  "refusal"  to  provide 
information  regarding  similar 
transactions  is  misleading.  The  Banco 
do  Brasil  informed  the  Department  that 
it  could  not  provide  additional  detailed 
information  regarding  other 
transactions,  due  to  strict  Brazilian  laws 
governing  the  disclosure  of  details  of 
banking  transactions  to  third  parties. 
Respondents  argue  thai  the  restrictions 
placed  on  Brazilian  banks  are  very 
similar  to  those  placed  on  U.S.  banks. 

Respondents  contend  that  the 
Department's  characterization,  in  the 
preliminary  determination,  of  the  debt 
buy-back  as  debt  forgiveness  is 
incorrect.  Respondents  argue  that  no 
forgiveness  was  involved  in  either  of  the 
two  loan  transactions  involved  in  the 
debt  swap.  The  first,  underlying  loan 
from  the  Banco  do  Brasil  was  paid  in 
full.  There  can  be  no  forgiveness  when 
a  loan  is  paid  in  full.  ACXSITA 
continues  to  service  its  obligations  on 
the  second  loan.  The  Department 
properly  evaluated  the  second  loan  on 
its  own  terms,  and  determined  that  it 
did  not  confer  a  benefit. 

DOC  Position — ^We  consider  that  the 
debt  buy-back  transaction  undertaken 
by  ACESITA  does  confer  a 
countervailable  subsidy,  as  described 
above.  In  the  preliminary  determination, 
we  characterized  this  transaction  as  debt 
forgiveness  based  on  the  information 
provided  in  the  questionnaire  response. 
It  was  only  from  information  submitted 
after  the  preliminary  determination  and 
at  verification,  that  we  learned  the  exact 
nature  of  this  debt-for-debt  swap. 

There  is  insufficient  information  on 
the  retxtrd  to  determine  that  debt  buy- 
back  transactions  such  as  ACESITA's, 
are  not  de  facto  specific.  See  the 
Specificity  section  above  and  Section 
Two,  Appendix  One  of  the  Department's 
questionnaire.  The  Department 
requested  detailed  information  fi-om 
respondents  regarding  actual  industry 
use  of  such  transactions,  and  the  actual 
terms  and  conditions  of  similar 
transactions,  but  respondents  failed  to 
provide  this  information. 
Confidentiality  of  information  does  not 
relieve  a  respondent  from  its  obligation 


to  provide  the  Department  with 
information. 

Comment  5 — Petitoners  argue  that  the 
Department  erred  in  calculating  a 
nominal,  rather  than  an  effective, 
benchmark  rate  for  evaluating  the 
second  loan  provided  to  ACESITA  in  its 
debt  swap  arrangement.  Petitioners 
contend  that  the  loan  was  provided  free 
of  certain  fees  and  charges  which 
ACESITA  would  normally  have  to  pay, 
including  a  financial  tax  (lOF)  and  a 
withholding  tax  on  interest  payments, 
making  its  true  cost  of  money  cheaper 
than  alternative  commercially-available 
financing.  Petitioners  contend  that  the 
Department  should  use  information  on 
the  record  to  construct  a  company- 
specific  benchmark  rate  for  ACESITA. 

Respondents  argue  that  the 
benchmark  interest  rate  used  by  the 
Department  in  the  preliminary 
determination  was  correct  and  should 
be  used  for  this  final  determination. 
Respondents  argue  that  petitioners  are 
incorrect  in  their  assertion  that  other 
charges  should  be  included  in  a 
benchmark  rate. 

DOC  Position — We  disagree  with 
petitioners.  First,  information  on  the 
record  demonstrates  that  the  lOF  tax  is 
applicable  to  short-term  debt  only;  it  is 
not  charged  on  loans  with  periods  over 
90  days. 

Second,  the  withholding  tax,  for 
which  petitioners  seek  an  adjustment,  is 
applicable  to  interest  remitted  abroad. 
Petitioners  have  argued  that  because  the 
only  likely  source  for  dollar- 
denominated  financing  is  outside  Brazil, 
the  benchmark  interest  rate  must 
incorporate  this  withholding  tax. 
Petitioners  assertions  to  the  contrary, 
information  on  the  record  indicates  that 
ACESITA  has  previously  secured  long- 
term  dollar-denominated  financing  in 
Brazil.  This  debt  was  not  subject  to  the 
withholding  tax.  It  cannot  be  assumed, 
therefore  that  all  potential  alternative 
financing  for  the  debt  swap  would  have 
been  subject  to  this  withholding  tax. 

Finally,  ACESITA's  debt  swap  loan 
package  did  include  "fees  or 
commissions"  imposed  upon  it  by  the 
intermediary  involved  in  the  debt  swap. 
These  fees  were  incorporated  into  the 
loan  that  ACESITA  assumed,  a  loan 
which  was  greater  than  the  amount 
necessary  to  purchase  the  MYDFAs 
necessary  to  retire  ACESITA's  loan  with 
the  Banco  do  Brasil. 

We  determine,  therefore,  that  the 
LIBOR  plus  spread  and  risk  premium 
benchmark  used  by  the  Department  in 
its  preliminary  determination  is  correct, 
and  that  petitioners  suggested 
adjustments  to  the  benchmark  are  not 
warranted. 


Comment  6 — Respondents  contend 
that  the  privatization  of  ACESITA 
constitutes  a  program-wide  change. 
Respondents  state  that,  according  to  the 
Proposed  Regulations,  (54  FR  23378, 
23385),  a  program-wide  change  is 
defined  as  a  change  which  is  not  limited 
to  a  specific  company  or  companies, 
and  is  implemented  by  an  official  ad, 
such  as  a  statute,  regulation,  or  decree. 
Respondents  argue  that  the  privatization 
of  ACESITA  meets  all  these  criteria. 
Respondents  argue  that  this  program- 
wide  change  occurred  prior  to  the 
preliminary  determination  in  this 
investigation,  and  that  the  Department 
should,  therefore,  set  the  deposit  rate 
associated  with  the  PB  equi^  infusions 
at  zero. 

Respondents  argue  that  ACESITA's 
privatization  was  initiated  by  Law  8031 
on  April  4, 1991,  which,  along  with 
subsequent  legislation  and  regulations, 
established  the  procedures  to  be  used  in 
the  privatization  process.  Because  these 
laws  governed  the  privatization  not  just 
of  AOISITA  but  also  of  various  other 
companies,  it  meets  the  requirement 
that  a  program-wide  change  not  be 
limited  to  a  specific  enterprise. 

Respondents  aigue  that,  as  the 
privatization  program  was  initiated  in 
1990,  it  occurred  and  was  verifiable 
prior  to  the  preliminary  determination 
in  this  investigation.  Respondents  argue 
that  the  controlling  events  of  the 
privatization,  including  the 
establishment  of  procedures, 
consultants'  studies,  and  development 
of  conditions  of  sale  and  minimum 
price,  were  completed  prior  to  the 
preliminary  determination. 

Respondents  argue  that  the 
Department's  approach  to  privatization 
published  in  the  preliminary 
determination  in  Preliminaiy 
Affirmative  Countervailing  Duly 
Determination:  Certain  Steel  Products 
From  Brazil,  57  FR  57806  (December  7, 
1991),  is  contrary  to  law  and  should  not 
be  applied  to  ACESITA  in  this 
investigation.  That  determination  stated 
the  Department's  position  that  equity 
benefits  provided  to  an  unequityworthy 
company  prior  to  privatization  are  not 
extinguished  by  the  privatization  unless 
the  benefits  were  repaid  prior  to 
privatization. 

Petitioners  argue  that  the  privatization 
of  ACESITA  does  not  constitute  a 
program-wide  change.  Petitioners  argue 
that  the  privatization  of  ACESITA  did 
not  take  place  until  October  22, 1992. 
the  date  of  the  auction  of  the  company. 
The  fact  that  the  plans  for  privatization 
were  in  place  does  not  mean  that 
privatization  took  place.  Privatization  is 
only  accomplished  by  the  successful 
sale  of  the  company. 
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DOC  Position — We  do  not  consider 
that  privatiiation.  in  and  of  itself 
constitutes  a  program-wide  change,  or 
that  a  privatization  program  is  the  tjrpe 
of  program  contemplated  for 
consideration  under  the  program-wide 
diange  section  of  the  Proposed 
Regulations.  Even  assuming  arguendo, 
however,  that  privatization  could  be 
construed  as  a  program-wide  change,  we 
do  not  consider  thirt  privatization  occurs 
prior  to  the  actual  sab  of  the  company. 
It  would  not  be  passible  to  assess  sudi 
a  program-wide  change  until  after  the 
conclusion  of  the  actual  sale  of  the 
company  so  that  all  the  effects  of  the 
privatization  program  could  be 
analyzed. 

In  this  case,  while  plans  for  the 
auction  of  ACESTTA  were  in  place  prior 
to  the  preliminary  determination,  the 
auction  did  not  take  place  until  after  the 
preliminary  determination.  Therefore, 
we  do  not  consider  Brazil's  national 
privatization  plan  to  constitute  a 
program-wide  change  in  this 
investigation.  As  such,  there  is  no  basis 
for  considering  any  impact  such  a 
change  would  have  on  any  program  in 
this  investigation,  nor  for  making  any 
adjustment  to  the  cash  deposit  rates. 

Comment  7 — Petitioners  contend  that 
the  GOB  exercised  considerable 
discretion  in  providing  ACESITA  with 
loans  from  FINEP  and  that,  therefore, 
the  financing  confers  a  countervailable 
benefit  because  it  £ails  the  Department's 
specificity  test.  Petitioners  contend  that 
the  ACESITA '8  loans  from  FINEP  were 
not  provided  in  accordance  with  the 
agency's  guidelines.  One  of  the  criteria 
used  to  evaluate  potential  recipients  of 
FTNEP  loans  is  the  creditworthiness  of 
the  borrower.  Petitioners  argue  that 
because  ACESITA  was  uncreditworthy 
at  the  time  it  received  loans  from  FINEP 
in  1987  and  1990.  it  did  not  meet  the 
program  criteria,  and  would  not  have 
received  the  loans  absent  the  exercise  of 
discretion  by  the  GOB.  Petitioners 
contend  that  because  of  the  discretion 
used  by  the  GOB  to  grant  these  loans, 
the  program  fails  the  specificity  test, 
and  the  benefit  should  be  countervailed. 
Respondents  argue  that  petitioners  are 
incorrect  that  FINEP  loans  were 
provided  to  ACESITA  in  violation  of 
FINEP's  lending  policies.  Respondents 
argue  that  ACESITA  guaranteed  its 
loans  from  FINEP  with  its  fixed  assets, 
and  that  therefore  FINEP  was  protected 
in  the  transaction.  The  Department 
confirmed  at  verification  that  ACESITA 
has  made  every  payment  under  the 
FINEP  loans.  All  information  on  the 
record  confirms  that  the  FINEP  loans  to 
ACESITA  were  in  do  way  differmt  from 
its  loans  to  other  companies  and 
industries.  Respondents  aigue  that  the 


loans  cannot  be  considered  specific  to 
ACESITA. 

DCK  Position— Then  is  no  evideoce 
on  the  record  to  indicate  that  the  GOB 
used  discretion  in  granting  FINEP  loans 
to  ACKITA.  We  have  no  reason  to 
beheve  the  consideration  accorded 
ACESITA 's  loan  applications  was 
inconsistent  with  that  accorded  to  any 
other  company's  application.  Our 
review  at  verification  of  the  actual 
number  of  sectors  using  FINEP.  the 
amount  of  FINEP  funding  to  the  steel 
industry,  and  the  criteria  used  by  FINEP 
officials  to  approve  loans  leads  us  to 
conclude  that  FINEP  financing  is  not 
specific  to  an  enterprise  or  industry,  or 
group  of  enterprises  or  industries. 

Comment  6 — Respondents  argue  that 
Law  2324  terminated  prior  to  the 
preliminary  determination  in  this  case. 
and  that  the  Department  should  adjust 
the  deposit  rate  accordingly. 
Respondents  claim  that,  while  the  GOB 
holds  the  position  that  the  law 
terminated  in  1990.  there  is  no  question 
that  the  law  self-terminated  by  its  own 
decree  on  December  31, 1991.  Because 
this  constitutes  a  program-wide  change, 
the  Department  should  follow  its 
practice  of  adjusting  the  cash  deposit 
rate  for  a  program-wide  change  which 
occurs  before  the  preliminary 
determination. 

Petitioners  argue  that  the  Department 
correctly  determined  that  Law  2324 
provided  a  countervailable  subsidy  to 
ACESITA.  Petitioners  claim  that  the 
Department  based  its  determination  in 
part  on  the  fact  that  respondents  did  not 
provide  a  copy  of  the  law  to  the 
Department.  Petitioners  claim  that 
because  respondents  still  have  not 
provided  a  copy  of  the  law  to  the 
Department,  the  Department  should,  in 
this  final  determination,  consider  Law 
2324  to  provide  a  countervailable 
benefit. 

DOC  Position — During  verification, 
we  examined  Law  2324  and  discussed 
its  operation  with  GOB  and  company 
officials.  A  copy  of  the  law  was 
included  in  the  vwification  exhibits. 
There  is  sufficient  information  on  the 
record  to  determine  that  Law  2324 
provides  a  countervailable  benefit,  and 
also  that  it  terminated  prior  to  the 
preliminary  determination  in  this 
investigation.  We  verified  that  no 
residual  benefits  were  provided  after  the 
termination  of  the  program.  We  have, 
therefore,  adjusted  the  cash  deposit  rate 
to  zero,  in  accordance  with  our  practice 
regarding  program-wide  changes. 

Comment  9 — Respondents  argue  that 
the  Department  should  adjust  the 
deposit  rate  to  zero  for  the  exemption  of 
IPI  and  import  duties  under  Law  2894. 
Respondents  argue  that  benefits  under 


Law  2894  vrere  only  provided  to 
ACESITA  88  long  as  me  Banco  do  Brasi! 
was  the  majority  shareholder. 
Respondents  contend  that  the 
privatization  of  ACESITA,  whidi 
resulted  in  the  Banco  do  Brasil 
becoming  a  minority  shareholder. 
constitutes  a  program-wide  diange 
occurring  prior  to  the  preliminary 
determination.  Therefore,  they  argue 
that  an  adjustment  of  the  deposit  rate 
would  be  consistent  with  the 
Department's  treatment  of  program-wide 
changes. 

DOC  Position — As  discussed  in  the 
Corporate  History  section  and  Comment 
6  above,  we  do  not  consider  that  the 
national  privatization  plan,  in  and  of 
itself,  constitutes  a  program-wide 
change. 

Additionally,  the  Banco  do  Brasil 
remained  the  majority  shareholder  until 
the  auction  of  the  company  on  October 
22, 1992,  v^ich  is  after  the  preliminary 
determination  in  this  investigation. 
Therefore,  we  have  not  adjusted  the 
deposit  rate  for  this  program. 

Comment  10— Petitioners  argue  that 
the  Department  was  incorrect  in 
determining  not  to  initiate  an 
equityworthiness  investigation  of 
ACESITA  in  1982, 1983,  and  1984. 
Petitioners  argue  that  their  petition 
contained  all  reasonably  available 
information  to  the  Department  regarding 
their  unequityworthiness  allegation,  and 
that  the  Department  is  therefore 
obligated  to  initiate  an  investigation  and 
compel  the  production  of  evidence  from 
the  respondents. 

DOC  Position — ^As  stated  in  the 
Department's  May  1, 1992,  Equitwoithy 
and  Creditworthy  Analysis 
Memorandum:  May  4, 1992,  Initiation 
Memorandum;  and  Notice  of  Initiation 
of  Countervailing  Duty  Investigations: 
Certain  Hot-Rolled  Lead  and  Bismuth 
Carbon  Steel  Products  from  Brazil, 
France,  Germany,  and  the  United 
Kingdom,  FR  19884  (May  8, 1992):  and 
as  reiterated  in  the  Department's 
September  10, 1992.  Equitworthy  and 
Creditworthy  Analysis  Memorandum, 
we  determined  that  information 
provided  by  petitioner  at  the  time  of 
initiation  was  insufficient  to 
demonstrate  that  equity  infusions  into 
ACESITA  during  1982, 1983  and  1984 
were  made  on  terms  inconsistent  with 
commercial  considerations.  Petitioner 
has  not  provided  any  additional 
information  that  would  cause  us  to 
reconsider  our  previous  determination. 

Comment  1 1 — Petitioners  argue  that    • 
the  Department  was  incorrect  in 
excluding  the  Villares  Group,  a 
producer  of  the  subject  merchandise, 
from  this  investigation.  Petitioners  argue 
that  the  company's  request  for  exclusion 
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was  untimely  and  did  not  meet  the 
documentation  requirmnents  for 
justifying  and  exclusioo. 

DOC  Position—The  Villares  Group 
did  not  request  exclusion  from  this 
invostigation,  and  it  is  not  excluded 
from  this  determination.  The  Viliares 
Group  requested  that  the  Department 
not  require  that  it  respond  the 
questionnaire.  We  decided  that  the 
Villares  Group  would  not  be  required  to 
respond  to  the  questitHuraire  because  its 
share  of  exports  of  the  subject 
merchandise  to  the  United  States  is 
extremely  small.  We  verified  the 
Viliares  Group's  volume  and  value  of 
experts  vf  the  subject  merchandise  to 
the  Uiij'Bd  States  during  the  POL 

Even  without  a  response  from  the 
Villares  Group,  we  verified  responses 
from  companies  accounting  for  almost 
100  percent  of  exports  to  the  United 
States.  While  the  Department  usually 
attempts  to  examine  those  companies  in 
countervailing  duty  cases  which 
account  for  100  percent  of  imports 
subject  to  investigation,  nothing  in 
either  the  statute  or  the  regulations 
requires  the  Department  to  examine  any 
particular  percentage  of  imports  or 
companies  in  a  countervailing  duty 
investigation.  Not  requiring  the  Villares 
Group  to  respond  is  consistent  with  the 
Department's  practice  in  prior 
investigations.  See.  e.g..  Fresh  Cut 
Flowers  from  Costa  Rica,  52  FR  32030 
(Augu.sl  25, 1987);  Certain  Textile  Mill 
Products  and  Apparel  from  Malaysia,  50 
FR  9852  (March  12. 1985);  Circular 
Welded  Nan- Alloy  Steel  Pipe  from 
Brazil,  57  FR  24466  (June  9, 1992). 

Exports  of  subject  merchandise  from 
the  Villares  Group  are  subject  to  the 
country-wideT^te  calculated  in  this 
investigation. 

Vertification 

hi  accordance  with  section  776(b)  of 
the  Act,  we  verified  the  information 
used  in  making  our  final  determination. 
We  followed  standard  verification 
procedures,  including  meeting  with 
government  and  company  officials, 
examination  of  relevarrt  accounting 
records,  and  examination  of  original 
soun»  documents.  Our  verification 
results  are  outlined  in  detail  in  the 
public  versions  of  the  verification 
reports,  whidi  are  on  file  in  the  Central 
Records  Unit  (Room  B-099  of  the  Main 
Commerce  Building). 

Suspension  of  Liquidation 

In  accordance  with  section  70S(c)  of 
the  Act,  %ve  are  directing  the  Customs 
Service  to  continue  to  suspend 
liquidation  of  entries  of  certain  additive 
steel  products  frcMn  Brazil  whidi  are 
entered  or  withdrawn  from  wtffdioose 


for  constnnption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  8ih1  to  require  a  cash  deposit 
or  bond  of  estimated  countervaihng 
duties  at  the  following  rate: 


ACESTTA 

Coun)ry-«Me  Rata 


Matautxkly 

oMJpw- 

oant) 


19.19 
0.82 


postt  fdXB 
(percent) 


19.19 
0.67 


ITC  Notification 

h>  accordance  with  section  705(dJ  of 
the  Act.  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations,  Import 
Administration. 

If  the  ITC  determines  that  material 
injury,  or  the  threat  of  material  injury, 
does  not  exist,  these  proceedings  will  be 
terminated  and  all  estimated  duties 
deposited  or  securities  posted  as  a  result 
of  the  suspension  of  UquidatioD  will  be 
refunded  or  canceled.  If,  however,  the 
FTC  determines  that  such  injury  does 
exist,  we  will  issue  a  countervailing 
duty  order,  directing  Customs  officers  to 
assess  countervailing  duties  on  entries 
of  certain  additive  steel  products  from 
Brazil. 

Return  or  E)estruction  of  Proprietary 
Information 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
Administrative  Protective  Order  (APO) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  355.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  publidied 
pursuant  to  section  705(d)  of  the  Act  (19 
U.S.C.  1671d(d))  and  19  CFR 
355.20(a)(4). 

Dated:  January  t9, 1993. 

AlanNLDuBB, 

Assistant  Secretary  for  Imporl 
Atbainistrotioit . 

IFR  Doa  93-2001  Filed  1-26-03;  6:4S  amj 
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Hnal  Afflrmelive  Countervailing  Duty 
Dot«rm)nation:  Cortain  Hot  RotiMi  LMd 
and  Biamuth  Carbon  Steal  Producta 
From  Franca 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECnVC  DATE:  January  27, 1993. 
FOR  FURTHEfl  MFORMA'nON  CONTACT: 
Julie  Anne  Osgood  or  Susan  Strumbcd, 
Office  of  Countervailing  Investigations, 
U.S.  Department  of  Commerce,  room 
3099, 14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone  (202)  482-0167  or  482-1442. 
respectively. 

Final  Determination 

The  Department  of  Commerce  (the 
E)epartment)  determines  that  benefits 
which  constitute  subsidies  within  (be 
meaning  of  the  countervailing  duty  law 
are  being  provided  to  manufacturers, 
producers,  or  exporters  in  Fraixs  of 
certain  hot  rolled  lead  and  bismuth 
carbon  steel  products  (hereinafter 
"certain  additive  steel  products"). 

For  information  on  the  estimated  net 
subsidy,  please  see  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  the  publicftticm  of  the 
preliminary  determination  (57  FR 
42977,  September  17, 1992),  the 
following  events  have  occurrwl. 

Verification  was  conducted  from 
September  22  through  September  30, 
1992. 

On  October  16. 1992,  in  accordance 
with  section  705(»Kl)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act},  we 
aligned  the  final  determination  in  this 
investigation  with  the  final 
determination  in  the  companion 
antidumping  duty  (AD)  investigation  of 
the  seme  merchandise  (57  FR  48020, 
October  21,  1992).  On  November  6, 
1992,  we  postponed  the  final 
countervailing  duty  (CVD)  and  AD 
determinations  until  January  11, 199;) 
(57  FR  53691,  November  12.  1992).  On 
January  11,  1993,  we  postponed  for  a 
second  time  the  final  CVD  and  AD 
determinations  until  January  19, 1993 
(Not  Yet  Published). 

The  parties  submitted  case  and 
rebuttal  briefs  on  November  23  and 
December  2, 1992,  respectivefy.  A 
public  beoriitg  was  held  on  December  7, 
1992. 

Scope  of  Investigation 

The  products  corered  by  this 
investigation  are  hot  rolled  bars  and 
rods  of  nonalk^  or  other  alloy  sted. 
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whether  or  not  descaled,  containing  by 
wuigbi  0  03  percent  or  more  of  lead  or 
0.05  percent  oi  more  of  bismuth,  in  coils 
or  cut  lengths,  and  in  numerous  shapes 
and  sizes.  Excluded  from  the  scope  of 
these  investigations  are  other  alloy 
steels  (as  defined  by  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS)  chapter  72.  note  1(f)),  exceot 
steels  classified  as  other  alloy  steels  by 
reason  of  containing  by  weight  0.4 
percent  or  more  of  lead,  or  0.1  percent 
or  more  of  bismuth,  tellurium ,  or 
selenium.  Also  excluded  are  semi- 
finished steels  and  flat-rolled  products. 
Most  of  the  products  covered  in  this 
investigation  are  provided  for  under 
subheadings  7213.20.00.00  and 
7214.30.00.00  of  the  HTSUS.  Small 
quantities  of  these  products  may  also 
enter  the  United  States  under  the 
following  HTSUS  subheadings: 
7213.31.30.00,  60.00;  7213.39.00.30. 
00.60,  00.90:  7214.40.00.10.  00.30, 
00.50:  7214.50.00.10.  00.30.  00.50: 
7214.60.00.10,  00.30,  00.50:  and 
7228.30.80.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Respondents 

The  Government  of  France  (GOF). 
Usinor  Sacilor,  and  the  European 
Community  (EC)  are  respondents  for 
merchandise  subject  to  this 
investigation. 

Corporate  History 

At  the  end  of  1986.  Usinor  and 
Sacilor,  which  were  separate  companies 
owned  by  the  GOF,  were  merged  to 
become  one  holding  company  called 
Usinor  Sacilor. 

Analysis  of  Programs 

For  purposes  of  this  final 
determination,  the  period  for  which  we 
are  measuring  subsidies  (the  period  of 
investigation  (POI))  is  calendar  year 
1991  which  corresponds  to  the  fiscal 
year  of  Usinor  Sacilor. 

In  determining  the  benefits  received 
under  the  various  programs  described 
below,  we  used  the  following 
calculation  methodology.  We  first 
calculated  the  ad  vaJoren}  benefit  for 
each  program  received  by  Usinor 
Sacilor.  The  benefits  for  all  programs 
were  then  summed  to  arrive  at  Usinor 
Sacilor's  total  subsidy  rate,  which, 
because  Usinor  Sacilor  is  the  only 
respondent  company  in  this 
investigation,  equals  the  country-wide 
rate. 

As  a  result  of  the  ongoing 
Countervailing  Duty  Investigations  of 
Certain  Carbon  Steel  Products  from 


France,  we  have  been  made  aware  of 
certain  programs,  not  originally 
investigated  in  this  case,  which  appear 
to  provide  subsidies,  e.g.,  investment 
subsidies.  Nevertheless,  we  did  not  have 
sufficient  time  to  obtain  and  verify 
information  with  respect  to  these 
programs.  Accordingly,  we  will  address 
them  during  the  first  administrative 
review  of  the  countervailing  duty  order 
in  this  case,  as  is  contemplated  by 
section  355.39  of  the  Department's 
Proposed  Regulations  (Countervailing 
Duties:  Notice  of  Proposed  Rulemaking 
and  Request  for  Public  Comments,  54 
FR  23366  (May  31,  1989)  (Proposed 
Regulations)),  assuming  a  countervailing 
duty  order  is  issued  and  an 
administrative  review  is  requested. 

Based  upon  our  analysis  of  the 
petition,  responses  to  our 
questionnaires,  verification,  and  written 
comments  from  the  interested  parties, 
we  determine  the  following: 

Equityworthiness 

Petitioners  have  alleged  that  Usinor, 
Sacilor  and  Usinor  Sacilor  were 
unequityworthy  for  certain  years  during 
the  period  1979  through  1991,  and, 
therefore,  that  equity  infusions  received 
during  those  years  were  inconsistent 
with  commercial  considerations.  The 
Department  previously  determined  that 
Usinor  and  Sacilor  were 
unequityworthy  for  the  years  1978  and 
1981  in  Final  Affirmative 
Countervailing  Determinations:  Certain 
Steel  Products  bom  France,  47  FR 
39332  (September  7. 1982)  (Certain 
Steel).  Respondents  have  presented  no 
new  evidence  in  this  investigation  that 
contradicts  the  Department's  findings. 

Based  on  the  following  analysis,  we 
have  determined  that  Usinor.  Sacilor. 
and  Usinor  Sacilor  were 
unequityworthy  during  the  years  1982 
through  1988  and  that  Usinor  Sacilor 
was  equityworthy  during  1991. 
Although  petitioners'  allegation 
includes  1989  and  1990.  there  were  no 
infusions  in  those  years. 

Throughout  the  period  1982  to  1987. 
Usinor.  Sacilor.  and  Usinor  Sacilor 
reported  substantial  losses. 
Stockholders'  equity  was  negative  in 
every  year  except  1986.  Accordingly, 
certain  financial  indicators,  such  as  rate 
of  return  on  assets  and  equity  and  profit 
margin  on  sales,  were  negative. 
Therefore,  we  determine  Usinor, 
Sacilor,  and  Usinor  Sacilor  to  be 
unequityworthy  in  those  years. 

However,  respondents  argue  that  the 
Department  should  place  its  emphasis 
on  indicators  of  future  financial  health 
as  would  a  private  investor,  not  on  past 
indicators.  Respondents  argue  that  the 
1986  restructuring,  which  was 


undertaken  in  accordance  with  a  study 
prepared  by  McKinsey  &  Co.,  had  a 
dramatic  eniact  upon  Usinor  Sacilor's 
profitability,  making  it  a  firm  in  which 
it  would  be  reasonable  for  investors  to 
invest. 

We  have  analyzed  the  information  on 
the  record  with  respect  to  the  study 
prepared  by  McKinsey  k  Co.  We 
disagree  with  respondents  that,  as  a 
result  of  this  study  and  its  projections, 
we  should  ignore  all  past  financial 
indicators  when  making  our 
equityworthy  determination.  In  our 
view,  a  prudent  investor  would  not 
assess  the  reasonableness  of  investing  in 
the  newly  restructured  company 
without  taking  into  consideration  the 
tremendous  financial  difficulties  of  both 
companies  prior  to  the  restructurings  or 
the  reasons  for  those  difficulties.  For 
this  reason,  and  absent  any  positive 
financial  indicators  prior  to  the 
restructuring,  we  have  continued  to  find 
Usinor  Sacilor  unequityworthy  in  1986 
and  in  1987  and  1988. 

Furthermore,  Usinor  Sacilor  argues 
that  the  Department  should  calculate 
return  on  equity  using  earnings  before 
interest,  taxes  and  depreciation  (EBITD) 
for  the  numerator.  On  this  basis,  Usinor 
Sacilor  has  calculated  a  positive  return 
on  equity  for  the  years  1984,  and  1987 
through  1991.  During  verification,  GOF 
officials  maintained  that  EBITD  is  the 
primary  measure  in  France  use  to 
evaluate  a  company's  ability  to  meet  its 
obligations.  (See  the  public  version  of 
the  Report  on  the  Verification  of  the 
Government  of  France,  on  file  in  Room 
B-099  of  the  Department  of  Commerce.) 
Usinor  Sacilor  argues  that  a  reasonable 
investor  in  France,  using  Usinor 
Sacilor's  EBITD  ratios,  would  have 
found  Usinor  Sacilor  to  be  an  excellent 
investment.  

With  respect  to  EBITD,  we  are  not 
persuaded  that  it  is  the  best  means  of 
measuring  the  rate  of  return  on  equity. 
While  potential  investors  may  consider 
EBITD,  it  is  not  as  accurate  a  reflection 
of  the  potential  return  on  an  investment 
as  a  measure  which  is  net  of  interest, 
taxes,  and  depreciation,  i.e.,  net  income. 
Therefore,  we  have  continued  to  rely 
upon  the  companies'  return  on  assets 
and  return  on  equity  calculated  on  the 
basis  of  net  income  divided  by  the 
average  shareholder's  equity. 

We  preliminarily  determined  that 
Usinor  Sacilor  was  unequityworthy  in 
1991  based  upon  a  review  of  the 
financial  data  and  a  summary  of  an 
analysis  of  Usinor  Sacilor  performed  by 
an  independent  Swiss  consulting  firm. 
We  stated  that  beginning  in  1988,  the 
company  reported  positive  rates  of 
return  on  both  assets  and  equity  for  the 
preceding  years,  although  the  financial 
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position  of  the  firm  weakeoed  yeaiiy. 
However,  since  the  preliminary 
determination,  the  oomptete  Swiss 
consulting  report  has  been  submitted  for 
the  record  and  we  have  been  able  to 
evaluate  it.  Based  on  our  review  of  the 
complete  report,  we  have  reevaluated 
Usinnr  Sacilor's  potential  for  generating 
a  reasonable  rate  of  return  within  a 
reasonable  period  of  time  and 
concluded  that  Usinor  Sadlor  was 
equityworthy  during  1991. 

Creditworthiness 

We  have  analyzed  whether  Usinor, 
Sacilor  and  Usin(v  Sacilor  were 
uncreditworthy  from  1978  through 
1991. 

Based  on  our  analysis  of  Usinar's  and 
Sacilor's  financial  statements,  their 
debt-to-equity  ratios  indicate  that  the 
companies  were  highly  leveraged  during 
1979  through  1981.  fai  addition,  the 
current  and  quick  ratios  indicate  low 
levels  of  liquidity  available  to  pay  debts. 
Moreover,  Usinor  Sacilor  reported  net 
losses  for  each  of  these  years.  Therefore, 
although  we  cannot  analyze  the 
companies'  actual  experience  in 
meeting  their  debt  obligations  because 
no  information  was  provided  aa  this 
point,  the  above  indicators  lead  us  to 
conclude  that  the  companies  would 
have  bad  difficulty  nuking  interest  and 
principal  payments.  Given  this,  we 
continue  to  determine  that  Usinor  and 
Sacilor  were  uncreditworthy  during  the 
years  1978  through  1981. 

To  determine  the  creditworthiness  of 
Usinor,  Sacilor,  and  Usinor  Sacilor 
during  the  period  1982  through  1991. 
we  have  evaluated  certain  liquidity  and 
debt  ratios,  i.e.,  current  and  quick,  times 
interest  earned,  long-term  debt,  and 
debt-to-equity  on  a  consolidated  basis. 
For  the  period,  1979  through  1987,  the 
company  consistently  incurred 
substantia]  losses.  The  interest  coverage 
ratios  were  negative  and  the  liquidity 
ratios  indicated  that  the  company  may 
have  had  difficulty  in  meeting  its  short- 
term  jobhgations.  Although  Usinor 
Sacilor  reported  a  profit  in  1988,  as  a 
result  of  our  analysis,  we  determine  that 
Usinor,  Sacilor,  and  Usinor  Sacilor  were 
uncreditworthy  for  the  years  1982 
through  1989. 

Respondents  have  argued  that  when 
detemiining  the  creditworthiness  of  a 
company,  the  Department  must  consider 
the  extent  to  which  the  company  was 
able  to  obtain  loans  from  private  sources 
without  government  assistance  or 
guaraatees.  Respondents  argue  that 
Usinor  and  Sacilor,  in  fact,  had  obtained 
such  loans  since  1978.  However, 
respondents  have  provided  no 
infomation  with  respect  to  the  nature  of 
the  loans  from  private  sources  nor 


whether  Uanor,  Sed)ar.  or  Usinor 
Sacilor  were  able  to  obtain  this  faivate 
debt  without  govemmeot  assistance 
and/or  guarantees.  Thetefate,  we  have 
not  considered  the  extent  of  Ushaor 
Sacilor's  private  borrowings  in 
determining  whether  Usinor  Sacilor  was 
creditworthy. 

Respondents  have  further  argued  that 
the  1986  restructuring  greatly  improved 
Usinor  Sacilor's  outlook,  making  it  a 
better  risk  for  lenders  as  well  as  fdr 
investors.  In  contrast,  petitioners 
maintain  that  Usinor  Sacilor's  return  to 
profitability  should  be  ignored  becaase 
it  was  primarily  the  result  of  subsidies 
provided  in  1986  and  1988. 

With  respect  to  respondent's 
arguments,  we  disagree  that  a  lender 
would  rely  solely  on  future  profitability 
resulting  from  restructuring.  With 
respect  to  petitioner's  arguments 
regarding  the  past  subsidies  received  by 
Usinor  Sacilor,  past  practice  and  our 
regulations  do  no  allow  us  to  consider 
the  effect  of  past  subsidies  when  making 
a  determination  as  to  whether  a  firm  is 
creditworthy,  as  is  set  forth  in 
§  355. 44(b)(6)(iii)  of  the  Department's 
Proposed  Regulations. 

Our  review  of  the  financial  statements 
and  certain  ratios  for  the  years  1990 
through  1991,  as  well  as  the  prior  three 
years,  indicates  that  Usinor  Sacilor  was 
able  to  generate  sufficient  cash  flow  to 
meet  its  current  and  long-tnm 
obligations.  Therefore,  we  continue  to 
determine  that  Usinor  Sacilor  was 
creditworthy  during  these  years. 

Equity  Methodology 

According  to  section  355.49(e)  of  the 
Department's  Proposed  Regulations  the 
Department  measures  the  benefit  of 
equity  investments  in  "unequitworthy" 
firms  by  comparing  the  national  average 
rate  of  return  on  equity  with  the 
company's  rate  of  return  on  equity 
during  each  year  of  the  allocation 
period.  The  difference  in  these  amounts, 
the  so-called  rate  of  return  shortfall 
(RORS),  is  then  multiplied  by  the 
amount  of  the  equity  investment  to 
determine  the  countervailable  benefit  in 
the  given  year. 

The  Department  has  concluded  that 
the  RORS  methodology  does  not 
provide  an  accurate  measure  of  the 
benefits  arising  from  government  equity 
investments  in  imequitjrworthy 
companies.  When  the  Department  finds 
that  a  company  is  unequityworthy  and, 
hence,  that  the  govemmeht's  equity 
investment  is  inconsistent  with 
commercial  considerations,  we  are 
effectively  finding  that  the  company 
could  not  attract  share  capital  from  a 
reason^le  investor.  When  a  company  is 
in  such  poor  financial  condition  that  it 


cannot  attract  capital,  any  capital  it 
receives  benefits  the  company  as  if  it 
were  a  grant  and  no  earnings  of  the 
company  in  subsequent  years  should  be 
used  to  offset  the  benefit. 

Moreover,  in  calculating  the 
company's  rate  of  return,  no  adjustment 
is  made  to  eliminate  the  effect  of  past  or 
current  subsidies.  Therefore,  those 
subsidies  that  increase  the  company's 
rate  of  return  serve  to  reduce  the 
amount  of  the  subsidy  arising  fron 
government  equity  investments  in 
subsequent  yean,  hi  additiaa,  this 
method  does  not  compensate  for  the 
effect  of  prior  jrear  results  on  equity  in 
subsequent  years,  thus  measuring  Oie 
rate  of  return  against  an  equity  other 
than  that  invested  in  the  transection  in 
question. 

For  these  reasons,  we  have 
determined  that  equity  investments  in 
imequityworthy  companies  will  be 
treated  as  grants  given  in  the  year  of  the 
equity  investment.  Accordingly,  we  will 
value  the  benefit  using  the  grants 
methodology  described  below. 

Where  a  market-determined 
benchmark  price  for  equity  exists,  we 
will  continue  to  use  that  benchmark  to 
determine  whether  the  government's 
purchase  of  equity  confers  a  subsidy 
and  to  measure  the  amount  of  the 
subsidy. 

Grant  Methodolagy 

Our  policy  with  respect  to  grants  is  (1) 
to  expense  recurring  grants  in  the  year 
of  receipt,  and  (2)  to  allocate  non- 
reairring  grants  over  the  average  useful 
life  of  assets  in  the  industry,  onless  the 
siun  of  grants  provided  under  a 
particular  program  is  less  than  0.5 
percent  of  a  firm's  total  or  export  sales 
(depending  on  whether  the  program  is 
a  domestic  or  export  subsidy)  in  the 
year  in  which  the  grant  was  received. 
See,  e.g..  Final  Affirmative 
Countervailing  Duty  Detennioatian; 
Fresh  and  Chilled  Atlantic  Salmon  from 
Norway,  56  FR  7678  (February  25. 1991) 
(Salmon  from  Norway). 

We  have  considered  the  grants 
provided  under  the  programs  described 
below  to  be  non-recurring,  unless 
otherwise  noted,  because  the  benefits 
are  exceptional,  the  recipient  carmot 
expect  to  receive  benefits  on  an  ongoing 
basis  from  review  period  to  review 
period,  and/or  the  provision  of  funds  by 
the  government  must  be  approved  every 
year.  See,  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Fresh  Atlantic  Groundfish  firom 
Canada,  51  FR  10041  (March  24, 1986) 
(Groundfish  from  Canada).  Therefore, 
we  have  allocated  the  •benefits  over  15 
years,  vrhidi  the  Department  considers 
to  be  reflective  of  the  average  useful  life 
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of  assets  in  the  steel  industry  (see 
section  3S5.49(b)(3)  of  the  Proposed 
Regulations). 

The  benefit  from  each  of  the  grant 
programs  discussed  below  was 
calculated  using  the  declining  balance 
methodology  described  in  the 
Department's  Proposed  Regulations  (see 
section  355.49(b)(3))  and  used  in  prior 
investigations  (see  e.g.,  Salmon  from 
Norway).  For  the  discount  rate  used  in 
these  calculations,  we  used  the  lending 
rates  pubhshed  in  the  International 
Monetary  Fund's  International  Financial 
Statistics  because  Usinor  Sacilor  did  not 
report  its  actual  cost  for  long-term, 
Bxed-rate  debt.  Since  Usinor  Sacilor 
was  uncreditworthy  in  the  years  in 
which  all  grants  were  approved  we  have 
used  the  highest  annual  interest  rate 
reported  in  the  IMF  publication  and 
have  added  a  risk  premium  to  the 
benchmark  interest  rate  in  accordance 
with  section  355.44(b){6)(iv)  of  the 
Proposed  Regulations. 

Specificity 

When  receipt  of  benefits  under  a 
program  is  not  contingent  upon 
exportation,  the  Department  must 
determine  whether  the  program  is 
specific  to  an  enterprise  or  industry,  or 
group  of  enterprises  or  industries. 
Under  the  specificity  analysis,  the 
Department  examines  both  whether  a 
government  program  is  limited  by  law 
to  a  specific  enterprise  or  industry,  or 
group  thereof  [i.e.,  de  jure  specificity) 
and  whether  the  government  program  is 
in  fact  limited  to  a  specific  enterprise  or 
industry,  or  group  thereof  {i.e..  de  facto 
specificity).  See  section  771(5)(B)  of  the 
Act.  In  section  355.43(b)(2)  of  the 
Department's  Proposed  Regulations,  the 
Department  has  set  forth  the  factors  that 
may  be  considered  in  determining 
whether  there  is  specificity: 

(i)  The  extent  to  which  a  government 
acts  to  limit  the  availability  of  a 
program: 

(ii)  The  number  of  enterprises, 
industries,  or  groups  thereof  that 
actually  use  a  program: 

(iii)  Whether  there  are  dominant  users 
of  a  program,  or  whether  certain 
enterprises,  industries,  or  groups  thereof 
receive  disproportionately  large  benefits 
under  a  program:  and 

(iv)  The  extent  to  which  a  government 
exercises  discretion  in  conferring 
benefits  under  a  program. 

See  also  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Softwood  Lumber  Products  from 
Canada.  57  FR  22570  (May  28. 1992). 


I.  Frogranu  Determined  To  ConfiBr 
Subsidies 

We  determine  that  subsidies  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  France  of  certain 
additive  steel  products  as  follows: 

A.  Equity  Infusions  and  Grants 

Loans  vtnth  Special  Characteristics 
(PACS) 

A  plan  was  agreed  upon  in  1978  to 
help  the  principal  steel  companies, 
Usinor,  Sacilor,  Chatillon-Neuves- 
Maisons,  and  their  subsidiaries, 
restructure  their  massive  debt.  This  plan 
entailed  the  creation  of  a  steel 
amortization  fund,  called  the  Caisse 
d'Amortissement  pour  I'Acier  (CAPA) 
for  the  purpose  of  assuring  repayment  of 
funds  borrowed  by  these  companies 
prior  to  Jime  1, 1978.  In  accordance 
with  the  restructuring  plan  of  1978, 
bonds  previously  issued  on  behalf  of  the 
steel  companies  and  pre-1978  loans 
from  Credit  National  and  Fonds  de 
Developpement  Economique  et  Social 
(FDES)  were  converted  into  PACS.  As  a 
result  of  this  process,  the  steel 
companies  were  no  longer  liable  for  the 
loans  and  bonds,  but  did  take  on  PACS 
obligations. 

According  to  the  responses,  PACS 
were  an  instrument  akin  to  redeemable 
subordinated  nonvoting  preferred  stock. 
Respondents  state  that  PACS  would  be 
included  in  the  shareholders'  equity  on 
the  balance  sheet,  and  had  the  following 
characteristics:  (1)  a  0.10  percent 
remuneration  for  the  first  five  years  and 
1.0  percent  thereafter,  (2)  no  schedule  of 
reimbursement  but  in  the  event  the  steel 
companies  became  profitable,  the  PACS 
holders  could  elect  to  redeem  their 
PACS'or  share  in  profits  according  to  a 
predetermined  formula,  and  (3)  PACS 
were  subordinated  to  all  but  the 
common  stock. 

In  1978,  Usinor  and  Sacilor  converted 
21.1  billion  French  ft^ncs  (FF)  of  debt 
into  PACS.  From  1980  to  1981.  Usinor 
and  Sacilor  issued  FF8.1  billion  of  new 
PACS.  PACS  in  the  amount  of  FF13.8 
billion,  FF12.6  billion  and  FF2.8  billion 
were  converted  into  common  stock  in 
1981, 1986  and  1991,  respectively. 

Fonds  d'Intervention  Siderurgique  (FIS) 

The  1981  Corrected  Finance  Law 
granted  Usinor  and  Sacilor  the  authority 
to  issue  convertible  bonds.  The  FIS,  or 
steel  intervention  fund,  was  created  by 
a  decree  of  May  18, 1983.  in  order  to 
implement  that  authority.  According  to 
the  responses,  Usinor  and  Sacilor  issued 
convertible  bonds  to  the  FIS,  which,  in 
turn,  with  the  GOF  guarantee,  floated 
bonds  to  the  public  and  to  institutional 
investors. 


In  1983. 1984.  and  1985.  Usinor  and 
Sacilor  issued  convertible  bonds  to  the 
FIS.  These  FIS  bonds  were  converted  to 
common  stock  in  1988  and  1988. 

Shareholders'  Advances 

According  to  the  responses,  the  GOF 
financed  the  revenue  shortfall  needs  of 
Usinor  and  Sacilor  through 
shareholders'  advances  beginning  in 
1982.  These  shareholders'  advances 
carried  no  interest  and  there  was  no 
precondition  for  receipt  of  these  funds. 
The  responses  indicated  that,  consistent 
with  the  GOF's  policy  of  full  adherence 
to  the  EC  State  Aids  Code,  and  with  the 
GOF's  private  investor  policy 
articulated  by  President  Mitterrand  in 
1984.  the  GOF,  in  1986,  paid  out  the  last 
of  the  advances  it  had  made  under  this 
program. 

All  of  these  advances  were  converted 
to  common  stock  in  1986. 

In  1981, 1986, 1988,  and  1991, 
virtually  all  the  common  stock 
purchased  through  conversions  of 
PACS,  FIS  bonds  and  shareholder's 
advances  was  offset  against  company 
losses,  with  the  result  of  reducing  paid- 
in  capital.  In  the  preliminary 
determination,  we  concluded  that  the 
benefit  was  realized  at  the  time  of  the 
reduction  in  paid-in-capital  and  we 
treated  each  reduction  in  paid-in-capital 
as  a  grant. 

We  have  reconsidered  the  approach 
taken  in  the  preliminary  determination 
and,  consistent  with  the  equity 
methodology  adopted  in  these 
investigations,  we  have  concluded  that 
any  benefits  to  Usinor  Sacilor  occurred 
at  the  point  when  these  instruments 
were  converted  to  common  stock. 
Because  the  equity  methodology  does 
not  recognize  the  subsequent 
performance  of  the  company  receiving 
the  equity  investment  and  treats  the 
equity  investment  as  a  grant,  the  later 
write-off  of  the  equity  is  irrelevant. 

As  discussed  above,  we  have 
determined  that  Usinor  Sacilor  was 
unequityworthy  from  1981  through 
1988  and  equityworthy  in  1991.  As  a 
result,  we  consider  the  conversion  of 
PACS  to  common  stock  in  1981  and 
1986  to  constitute  equity  infusions  on 
terms  inconsistent  with  commercial 
considerations.  Similarly,  we  consider 
the  conversion  of  FIS  bonds  to  common 
stock  in  1986  and  1988  to  constitute 
equity  infusions  on  terms  inconsistent 
with  commercial  considerations. 
However,  the  PACS  to  equity 
conversion  in  1991  was  consistent  with 
commercial  considerations. 

Petitioners  argue  that  Usinor  Sacilor 
received  benefits  from  the  PACS 
converted  in  1991.  for  the  portion  of  the 
POI  they  were  outstanding.  We  disagree. 


Benefits  from  equity  infusions  are  not 
prorated  to  correspond  to  the  number  of 
months  the  firm  benefitted  from  the 
equity  in  the  year  of  the  infusion. 
Therefore,  it  is  appropriate  to  consider 
that  the  only  benefit  that  could  arise 
during  the  POI  was  that  potentially 
conveyed  by  the  1991  PACS-to-equity 
conversion.  To  assign  loan  and  potential 
equity  benefits  during  the  same  year 
would  lead  to  excess  countervailing 
duties. 

Consistent  with  the  equity 
methodology  adopted  in  this 
investigation,  we  followed  the  grant 
methodology  outlined  above  for 
allocating  the  benefits  from  the  equity 
infusions  stemming  from  conversion  of 
PACS  and  FIS  bonds. 

With  respect  to  shareholders' 
advances,  we  have  determined  that 
shareholders'  advances  constitute 
countervai  table  grants  at  the  time  they 
were  received  as  no  shares  were 
distributed  in  return  for  these  advances 
when  they  were  made  to  Usinor  and 
Sacilor. 

We  calculated  the  benefit  from 
shareholders'  advances  for  the  POI 
using  the  grant  methodology  discussed 
abova  We  then  added  the  benefits 
accruing  from  PACS,  FIS  bonds  and 
shareholders'  advances.  We  divided  this 
total  benefit  by  Usinor  Sacilor's  total 
sales,  excluding  sales  of  non-French 
produced  merchandise  and  shipment 
expenses  on  domestic  sales.  On  this 
basis,  we  calculated  an  estimated  net 
subsidy  of  22.28  percent  ad  valorem. 

Equity  Infusion  in  1978 

Based  on  information  provided  in  the 
Changes  in  Capital  exhibits  in  the 
responses,  it  is  evident  that  the  GOF 
provided  an  infusion  of  capital  to 
IJsinor  and  Sacilor  in  1978.  Given  that 
we  have  determined  that  Usinor  and 
Sacilor  were  unequityworthy  in  1978, 
this  equity  infusion  was  provided  on 
terms  inconsistent  with  commercial 
considerations. 

Consistent  with  the  decision 
concerning  equity  methodology  adopted 
in  this  investigation,  we  followed  the 
grant  methodology  outlined  above  for 
allocating  the  benefits  from  this  equity 
infusion  in  1978.  We  divided  this 
benefit  by  Usinor  Sacilor's  total  sales, 
excluding  sales  of  non-French  produced 
merchandise  and  shipment  expenses  on 
domestic  sales.  On  this  basis,  we 
calculated  an  estimated  net  subsidy  of 
0.04  percent  ad  valorem. 

B.  Long-Term  Loans  From  FOBS  and 
CFDI 

The  Law  of  July  13, 1978,  created 
participative  loans  (prets  participatifs) 
which  were  by  law  available  to  all 


French  companies.  Under  these  loans, 
which  were  issued  by  the  FDES  and  the 
Caisse  Francaise  de  Developpement 
Industriel  (CFDI),  the  borrower  paid  a 
lower-than-market  interest  rate  plus  a 
share  of  future  profits  according  to  an 
agreed  upon  formula.  These  loans  were 
obtained  by  either  Usinor,  Sadlor,  or 
their  subsidiaries. 

Loans  From  FDES 

On  July  1, 1990,  the  outstanding 
principal  on  the  FDES  loans  to  Usinor 
and  Sacilor  was  consolidated  into 
multiple  long-term  loans.  We  consider 
these  consolidated  loans  to  be  new 
loans. 

In  these  investigations,  the  GOF  has 
provided  the  total  distribution  of 
participative  FDES  loans  for  1981 
through  1990.  It  does  not  appear  that  the 
new  1990,  consolidated  loans  for  Usinor 
Sacilor  are  included  in  this  information. 
The  information  provided  only  seems  to 
relate  to  participative  loans  rather  than 
the  types  of  loans  obtained  by  Usinor 
Sacilor  in  1990.  Indeed,  the  information 
provided  indicates  that  the  consobdated 
amounts  exceeded  the  total  amount  of 
FDES  loans  distributed  to  all  sectors  of 
the  economy  for  the  years  1987, 1988, 
and  1989  combined. 

Therefore,  lacking  information  on 
whether  the  FDES  consolidated  loans 
are  limited  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries,  we  have  determined  that  the 
1990  consolidated  loans  are  de  facto 
limited.  Accordingly,  Usinor  Sacilor's 
FDES  loans  are  countervailable  to  the 
extent  that  they  were  provided  on  terms 
more  favorable  than  the  benchmark 
financing. 

We  have  used  as  the  benchmark  and 
the  discount  rate  the  private  bond 
interest  rate  reported  in  the  OECD 
Financial  Statistics  publication  for  1990. 
Because  we  have  determined  that 
Usinor  Sacilor  was  creditworthy  during 
1990,  we  did  not  add  a  risk  premium  to 
the  benchmark  interest  rate.  We  then 
compared  this  benchmark  financing  to 
the  financing  provided  by  FDES  and 
found  that  the  FDES  loans  were 
provided  on  more  favorable  terms  than 
the  benchmark  financing.  Therefore,  we 
determine  that  Usinor  Sacilor's  loans 
are  countervailable. 

To  calculate  the  benefit  from  these 
loans,  we  employed  our  normal  long- 
term  loan  methodology  as  described  in 
section  355.49(c)(1)  of  the  Department's 
Proposed  Regulations.  (See  also  Final 
Affirmative  Countervailing  Duty 
Determination:  Certain  Granite  Products 
from  Spain,  53  FR  24340  (June  28. 
1988).)  We  divided  the  benefit 
attributable  to  the  POI  by  Usinor 
Sacilor's  total  sales,  excluding  sales  of 


non-French  produced  merchandise  and 
shipment  expenses  on  domestic  sales. 
On  this  basis,  we  calculated  an 
estimated  net  subsidy  of  0.02  percent  od 
valorem. 

Loans  from  CFDI 

In  1991,  outstanding  loans  to  Usinw 
Sacilor  from  CFDI  were  consolidated. 
These  consolidated  loans  carried  new 
terms  and  conditions.  Therefore,  we  are 
treating  these  consolidations  as  new 
loans  in  1991. 

Because  we  are  treating  these  as  new 
loans  taken  out  in  1991,  no  interest 
would  be  due  until  1992.  Hence,  there 
would  be  no  cash  flow  effect  until  1992. 
Only  at  that  time  would  any  potential 
subsidy  from  these  loans  be  realized. 
However,  the  old  loans  which  were 
consolidated  in  1991  were  outstanding 
during  a  portion  of  the  POI  and 
potentially  give  rise  to  a  benefit. 

Although  the  GOF  has  claimed  that 
loans  from  CFDI  are  not  limited  to  a 
specific  enterprise  or  industry  or  group 
of  enterprises  or  industries,  no 
supporting  evidence  has  been  provided 
other  than  a  short  letter  from  CFDI.  This 
letter  does  not  provide  any  showing  that 
the  loans  are  non-specific.  Therefore,  we 
determine  that  CFDI  loans  are  de  facto 
limited  to  a  specific  enterprise  or 
industry  or  group  of  enterprises  or 
industries  and  that  they  are 
countervailable  to  the  extent  that  they 
were  provided  on  terms  inconsistent 
with  commercial  considerations. 

For  those  years  in  which  Usinor, 
Sacilor,  and  Usinor  Sacilor  were 
uncreditworthy,  we  have  used  as  the 
benchmark  and  the  discount  rate  the 
same  interest  rate  as  described  in  the 
Grant  Methodology  section  above.  For 
those  years  in  which  Usinor,  Sacilor, 
and  Usinor  Sacilor  were  creditworthy, 
we  have  used  as  the  benchmark  the 
interest  rate  described  in  the  "Long- 
Term  Loans  from  FDES"  section  above. 

Comparing  the  appropriate 
benchmark  financing  with  the  CFDI 
financing  received  by  Usinor,  Sacilor, 
and  Usinor  Sacilor,  we  found  that  CFDI 
loans  did  provide  a  benefit  during  the 
POI.  Therefore,  we  determine  that 
Usinor  and  Sacilor's  loans  are 
counteravailable. 

To  calculate  the  benefit  from  these 
loans,  we  employed  our  normal  long- 
term  loan  methodology  as  described 
above  imder  the  FDES  Program.  We 
divided  the  benefit  attributable  to  the 
POI  by  Usinor  Sacilor's  total  sales, 
excluding  sales  of  non-French  produced 
merchandise  and  shipment  expenses  on 
domestic  sales.  On  this  basis,  we 
calculated  an  estimated  net  subsidy  rate 
of  0.48  percent  ad  valorem. 
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C.  Repaid  PACS 

In  the  1978  restructuring,  port  of  the 
loans  made  by  the  private  majority 
iharefaoldera  were  converted  to  PACS. 
In  Certain  Steel,  the  Department 
considered  those  PACS  to  be  debt  and 
stated  that  because  they  were  created 
under  the  government-directed  Rescue 
Plan  of  1978  and  were  specific  to  the 
steel  companies,  the  PACS  conferred 
counteravaiiable  benefits. 

Sacilor'c  former  ma)ority  shar^older 
redeemed  its  PACS  in  1989.  Although 
Sacilor  paid  no  interest  on  the  PACS, 
the  full  value  was  repaid.  Therefore,  we 
are  treating  this  as  a  zero  interest  loan 
where  benefits  expired  prior  to  the  POL 

PACS  issued  by  Usinor  to  its  former 
majority  shareholder  were  essentially 
written  off  in  1981  at  a  redemption 
value  of  FFlOO.  Accordingly,  we  are 
treating  the  di^rence  between  the 
original  shareholder's  advance  and  the 
amount  repaid  as  a  nonrecurring  grant. 
We  have  applied  the  grant  methodology 
discussed  above  to  calculate  the  beneBt. 
We  divided  this  benefit  by  Usinor 
Sacilor's  total  sales,  excluding  sales  of 
non-French  produced  merchandise  and 
shipment  expenses  on  domestic  sales. 
On  this  basis,  we  calculated  an 
estimated  net  subsidy  of  0.01  percent  ad 
valorem. 

D.  European  Coal  and  Steel  Community 
(ECSC)  Article  54  Loans 

Article  54  industrial  investment  loans 
are  provided  for  the  purpose  of 
purchasing  new  equipment  or  financing 
modernization.  These  loans  are  direct 
loans  from  the  European  Commission 
and  are  made  at  interest  rates  slightly 
higher  than  those  paid  by  the 
Commiaion  in  obtaining  funds.  The 
purpose  of  this  program  is  to  fedlitate 
the  borrowing  process  for  companies  in 
the  ECSC,  some  of  which  may  not 
otherwise  be  able  to  obtain  these  loans. 
These  loans  are  only  available  to  the 
iron  and  steel  industries. 

Based  on  information  provided  in  the 
responses,  we  preliminarily  determined 
that  this  program  was  not  used. 
However,  at  verification  we  learned  that 
Unimetal,  the  actual  producer  of  the 
subject  merchandise,  had  loans 
outstanding  under  this  program  during 
the  POL 

Because  Article  54  loans  are  limited 
to  the  iron  and  steel  industries,  we 
determine  that  this  program  is  limited  to 
a  specific  enterprise  or  industry  or 
group  of  enterprises  or  industries. 
Therefore,  these  loans  are 
counteravaiiable  to  the  extent  that  they 
are  provided  on  terms  inconsistent  with 
commercial  considerations. 

We  have  used  as  the  benchmark  the 
interest  rate  described  in  the  Grant 


Methodology  section  above.  We  then 
compared  the  appropriate  benchmark 
financing  to  the  financing  Unimetal 
received  through  the  EC  and  found  that 
these  loans  were  provided  on  terms 
inconsistent  with  commercial 
considerations.  Therefore,  we  determine 
that  Unimetal's  Article  54  loans  are 
counteravaiiable. 

To  calculate  the  benefit  from  these 
loans,  we  employed  the  long-term  loan 
methodology  described  above  in  our 
discussion  of  "Long-Term  Loans  fitun 
FDES."  We  divided  this  toUl  benefit  by 
Unimetal's  total  sales.  On  this  basis,  we 
calculated  an  estimated  net  subsidy  of 
0.03  percent  ad  valorem. 

E.  ECSC  Redeployment  Aid  (Article 
5612Kb)) 

Under  Article  56(2)(b)  of  the  ECSC 
Treaty,  individuals  employed  in  the 
coal  and  steel  industries  who  lose  their 
jobs  may  receive  assistance  for  social 
adjustment.  This  assistance  is  provided 
for  workers  affected  by  restructuring 
measures,  particularly  as  workers 
withdraw  from  the  labor  market  into 
early  retirement  or  are  forced  into 
unemployment.  The  ECSC  disburses 
assistance  under  this  program  on  the 
condition  that  the  affected  country 
makes  an  equivalent  contribution. 
Funds  for  the  ECSC  portion  of  these 
payments  are  from  the  ECSC  operational 
budget,  made  up  entirely  of  levies  on 
ECSC  companies. 

Since  the  ECSC  portion  of  payments 
under  this  program  comes  from  its 
operational  budget,  we  determine  the 
portion  of  payments  provided  by  the 
ECSC  to  be  not  countervailable. 
However,  we  are  countervailing  the 
matching  contributions  by  member  state 
governments  to  the  extent  that  their 
payments  relieve  companies  of 
obligations  they  would  otherwise  incur. 

In  Usinor  Sacilor's  response,  it  stated 
that  the  ECSC  disbursed  funds  under 
this  program  to  the  GOF  during  the  POL 
At  verification,  company  officials  stated 
that  Usinor  Sacilor  did  not  receive  any 
funds  under  this  program  during  1991. 
However,  officials  did  not  provide  any 
documentation  supporting  this  claim. 
Given  the  lack  of  documentation 
establishing  that  Usinor  Sacilor  did  not 
receive  funds  under  this  program,  we 
have  applied  best  information  available 
and  concluded  that  the  ESCS  funds 
were  in  fact  disbursed  to  the  GOF 
during  the  POI  and  that  the  GOF  would 
have  disbursed  an  equal  amoiut  of 
funds  to  Usinor  Sacilor  during  the  POL 
See,  e-g..  Portland  Hydraulic  Cement 
and  Cement  Clinker  from  Mexico;  Final 
Results  of  Countervailing  Duty 
Administrative  Review.  53  FR  18325 
(May  23. 1988);  Final  Affirmative 


Countervailing  Duty  Determination; 
Standard  Carnations  bom  Chile,  52  FR 
3313  (Feb.  3, 1987);  Certain  Steel 
Products  from  South  Africa;  Final 
Results  of  CountervaiUng  Duty 
Administrative  Review.  51  FR  33648 
(Sept.  27. 1986). 

Due  to  the  lack  of  information 
provided  at  verification,  we  are  further 
assuming  that  these  payments  relieved 
the  company  of  obligations  it  would 
otherwise  incur.  On  this  basis,  we  have 
determined  that  the  GOF's  matching 
contributions  have  provided  a 
countervailable  benefit  to  Usinor 
Sacilor.  See  e.g..  Wool  From  Argentina: 
Final  Results  of  Countervailing  Duty 
Administrative  Review.  52  FR  23196 
(June  18, 1987);  Final  Affirmative 
Countervailing  Duty  Determination; 
Fresh  Cut  Flowers  from  Ecuador.  52  FR 
1361  (Jan.  13, 1987);  Certain  Steel 
Products  frnm  South  Aftica;  Final 
Results  of  Countervailing  Duty 
Administrative  Review,  51  FR  33648 
(Sept.  22, 1986). 

Finally,  we  consider  this  program  to 
provide  recurring  benefits  because  it  is 
one  under  which  recipients  can  expect 
to  receive  benefits  on  an  ongoing  basis 
year  after  year.  Therefore,  we  expensed 
the  payments  provided  under  this 
program  by  the  GOF  in  1991.  We 
divided  the  total  benefit  by  Usinor 
Sacilor's  total  sales,  excluding  sales  of 
non-French  produced  merchandise  and 
shipment  expenses  on  domestic  sales. 
On  this  basis,  we  calculated  an 
estimated  net  subsidy  of  0.28  percent  ad 
valorem. 

n.  Programs  Determined  Not  To  Be 
Countervailable 

We  determine  that  the  following 
programs  do  not  provide  subsidies  to 
manufacturers,  producers,  or  exporters 
in  France  of  certain  additive  steel 
products  under  the  following  programs: 

A.  Loans  From  Credit  National 

Credit  National  is  a  financial 
institution  with  a  structure  based  on 
four  core-businesses,  corporate  lending, 
capital  markets,  equity  financing  and 
real  estate  activities. 

In  1991,  outstanding  loans  to  Usinor 
Sacilor  bom  Credit  National  were 
consolidated.  Consistent  with  our 
treatment  of  the  FDES  loans,  we  are 
treating  these  consolidations  as  new 
loans  in  1991  because  they  carried  new 
terms  and  conditions. 

To  determine  whether  the 
consolidated  loans  were  provided  to  a 
specific  enterprise  or  industry  or  group 
of  enterprises  or  industries,  we  have 
examined  the  factors  discussed  in  the 
Specificity  section  above.  With  respect 
to  dejun  availability,  the  law  creating 
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Credit  National  does  not  in  any  way 
limit  the  industries  to  which  loans  can 
be  made.  With  respect  to  de  facto 
availability,  Credit  National's  Annual 
Report  (1991)  demonstrates  that  loans  in 
the  year  in  which  these  consolidations 
were  completed  were  in  fact  provided  to 
numerous  sectors  and  were  not 
disproportionately  provided  to  the  steel 
industry.  Industries  which  received 
Credit  National  loans  included  hotel, 
leisure  and  tourism,  retaihng  and  health 
care,  chemicals,  energy  and  metals, 
agribusiness,  and  mechanical 
engineering,  automotive,  aerospace,  and 
transportation,  and  several  others.  The 
chemicals,  energy  and  metals  sector,  of 
which  steel  is  a  part,  received  10.51 
percent  of  all  Credit  National  loans 
approved  in  1991.  Finally,  we  verified 
that  an  independent  committee, 
composed  of  experts  from  various 
industries,  evaluates  loan  applications 
and  makes  recommendations  to  Credit 
National  with  respect  to  their  viability. 
The  committee  assesses  this  viability 
based  on  neutral  criteria. 
Recommendations  made  by  the 
committee  are  then  accepted  by  Credit 
National. 

Based  on  this,  we  determine  that  the 
consolidated  1991  loans  from  Credit 
National  were  not  provided  to  a  specific 
enterprise  or  industry  or  group  of 
enterprises  or  industries,  and,  therefore, 
are  not  countervailable. 

B.  Assistance  for  Research  and 
Development 

The  Institute  de  Recherches  de  la 
Siderurgie  Francaise  (IRSID)  is  a  non- 
profit organization  that  is  funded  by 
contributions  from  each  subsidiary  of 
Usinor  Sacilor.  At  verification,  we 
established  that  the  GOF  provides  a  very 
small  amount  of  funds  for  fundamental 
research  as  well  as  some  basic  research 
and  that  the  results  of  this  research  are 
published.  Therefore,  because  the 
results  of  the  research  projects  are  made 
publicly  available,  we  find  this  program 
to  be  not  countervailable. 

III.  Program  Determined  Not  To  Be 
Used 

We  determine  that  the  following 
programs  were  not  used  by 
manufacturers,  producers,  or  exporters 
in  France  of  certain  additive  steel 
products: 

A.  BCSC  Article  54  Interest  Rebates 
and  Lpan  Guamntees 

B.  ECSC  Article  56  Conversion  Loans 
(Article  (56}(2)(a)) 

C.  BCSC  Article  56  Interest  Rebates 

D.  European  Investment  Bank  lEIB) 
Loans 

E.  New  Community  Investment  (NCI) 
Loans. 


Conunents 
Comment  J 

Petitioners  contend  that  the 
Department  correctly  treated  as  grants  to 
the  company,  the  reductions  of  Usinor 
Sacilor's  paid-in-capital  occurring  after 
PACS,  FIS  bonds,  and  shareholders' 
advances  were  converted  to  common 
stock.  Petitioners  further  contend  that 
all  of  these  subsidies  are  "non- 
recurring" and  must  be  allocated  over  a 
period  of  years.  Petitioners  argue 
specifically  that  each  reductions  in 
paid-in-capital  was  a  separate,  ad  hoc 
decision  made  pursuant  to  a  series  of 
national  steel  plans  enacted  by  the  GOF 
from  1978  to  1983.  Petitioners  contend 
that  far  from  undertaking  a  continuing 
program,  the  GOF  was  simply  forced,  by 
a  series  of  annual  crises  caused  by  bad 
planning  and  over-optimistic 
projections  to  provide  the  money 
necessary  to  keep  Usinor  Sacilor  in 
business.  Petitioners  further  contend 
that  although  the  GOF  was  forced  into 
covering  Usinor  Sacilor's  accumulated 
losses  past  the  EC  deadline  for  the 
termination  of  state  aids,  the  company 
could  not  have  anticipated  the 
continuing  receipt  of  these  benefits. 
Therefore,  petitioners  argue  that  Usinor 
Sacilor's  reductions  in  paid-in-capital 
were  exceptional  non-recurring  grants. 

Respondents  argue  that  the  reduction 
in  paid-in  capital  on  Usinor  Sacilor's 
books  were  not  countervailable  events 
because  these  reductions  did  not 
involve  the  injections  of  any  new  funds 
into  the  companies.  Consistent  with  the 
Department's  cash  flow  methodology, 
respondents  argue  that  the  cash  flow 
effect  occurred  when  PACS  were  issued, 
either  directly  for  cash  or  by  relieving 
Usinor  Sacilor  of  obligations  to  pay 
creditors,  and  when  FIS  instruments 
and  shareholders'  advances  were  issued 
and  provided,  respectively. 
Respondents  argue  that  countervailing 
the  reductions  in  paid-in  capital  would 
result  in  the  attribution  of  benefits  in 
excess  of  those  conceivably  involved. 

DOC  Position 

We  disagree  with  petitioners  that  the 
reductions  in  paid-in-capital  constitute 
subsidies.  Rather,  the  countervailable 
events  occurred  when  PACS  and  FIS 
t>onds  were  converted  to  common  stock. 
As  our  new  equity  methodology 
recognizes,  any  potential  benefits  from 
these  equity  investments  into  an 
unequityworihy  company,  arose  at  the 
lime  the  equity  was  purchased  and  what 
happened  to  that  equity  subsequently  is 
irrelevant.  Moreover,  because  our  new 
methodology  treats  equity  investments 
in  unequityworthy  companies  like 
grants,  constructing  a  new  benefit  at  the 


time  of  the  reduction  of  paid-in-capital 
would  result  in  over-countervailing.  As 
to  shareholders'  advances,  we  are 
treating  them  as  grants  when  made,  and 
have  not  countervailed  separately  the 
subsequent  stock  conversion  or 
reduction  in  paid-in-capital. 

We  need  not  address  petitioners' 
argument  that  the  reductions  in  paid-in- 
capital  are  non-recurring  (as  opposed  to 
recurring)  grants.  As  we  explained 
above,  we  do  not  consider  the 
reductions  in  paid-in-capital  to  be 
countervailable  events. 

Finally,  contrary  to  respondents' 
argument,  to  the  extent  that  it  still  may 
be  applicable  in  light  of  our  above 
determinations,  we  are  not  over- 
countervailing.  As  to  the  conversion  of 
PACS  and  FIS  bonds  into  common 
stock,  respondents'  argument  is 
premised  on  the  assumption  that  PACS 
and  FIS  bonds  were  equity  when 
created.  As  we  explain  in  Comments  2 
and  4  below,  we  have  concluded  that 
they  were  debt.  As  to  shareholders' 
advances,  we  are  countervailing  them 
only  when  made  and,  therefore,  there  is 
no  possibility  of  over-coimtervailing. 

Comment  2 

Respondents  argue  that  PACS  should 
be  recognized  as  involving  capital 
infusions  upon  issuance,  the  only  time 
when  there  was  a  cash  flow  effect  on  the 
company.  The  PACS  were  considered  lo 
be  a  form  of  non-voting  equity  for 
funding  the  steel  industry.  Respondents 
assert  that  PACS  were  initially  treated 
as  "quasi-equity"  on  the  companies' 
balance  sheets,  and  they  were  the 
functional  equivalent  of  equity. 
Respondents  contend  that  PACS  were 
not  subject  to  repayment  obligations 
and,  because  they  were  subordinated  to 
all  but  common  stock,  PACS  entitled 
their  holder,  the  GOF,  to  dividends  only 
if  the  companies  showed  a  net  profit. 
Respondents  also  argue  that  the  PACS 
were  characterized  as  equity  in  the 
companies'  financial  reports. 

Respondents  disagree  with 
petitioners'  assertion  that  the 
Etepartment  should  treat  PACS  as  debt 
because  they  were  called  "loans  with 
special  characteristics"  and  because 
they  were  sometimes  characterized  as 
loans  on  Usinor  Sacilor's  balance  sheets. 
Respondents  contend  that  such  an 
approach  ignores  the  salient  fad  that  the 
PACS  did  not  have  any  characteristics 
of  debt.  Specifically,  respondents  state 
that  the  GOF  could  choose  to  deem  its 
share  of  profits  as  supplemental 
remuneration  on  the  PACS  or  it  could 
allot  a  share  of  profits  to  repayment. 
Respondents  contend  that  this  sort  of 
participative  right  is  not  characteristic 
of  debt  but  rather  the  essential 
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characteristic  of  equity.  Finally, 
respondents  argue  the  £act  that  the  GOF 
never  took  repayment  on  these  PACS 
(either  as  supplemental  remuneration  or 
repayment)  demonstrates  that  they  lack 
characteristics  of  a  debt  instrument 
which  would  require  payments 
regardless  of  the  obligor's  profitability. 

Petitionee  argue  that  PACS  as 
originally  issued  constituted  debt  and 
not  equity,  as  the  Department  held  in 
Certain  Steel.  Petitioners  assert  that 
PACS  carried  a  fixed  rate  of  interest 
while  outstanding  and  that  although 
there  was  no  fixed  repayment  schedule, 
the  companies  made  lump  sum  interest 
payments  on  the  debt  obligations  in 
1986  and  in  1991.  Petitioners  contend 
that  Usinor  and  Sadlor  elected  to 
classify  the  instruments  as  long-term 
financial  debt  on  the  companies' 
balance  sheets  pursuant  to  Frwich 
generally  accepted  accounting 
principles. 

Petitioners  further  argue  that  the  right 
to  participate  in  future  profits  was 
actually  a  contingent  right  to  demand 
repayment  of  the  face  value  of  the 
obligations  should  the  company  become 
profitable.  Petitioners  contend  that 
unlike  preferred  stock,  which  confers  an 
unlimited  right  to  share  in  profits.  PACS 
merely  stated  a  preference  in  the 
allocation  of  future  earnings  to  pay  off 
the  debt  and  contemplated  only  a 
reimbursement  of  the  face  value  of  the 
PACS  plus  interest.  Therefore, 
petitioners  contend  that  because  PACS 
have  the  characteristics  of  debt,  the 
Department  should  treat  it  as  such. 

DOC  Position 

We  have  continued  to  treat  PACS  as 
debt,  not  equity.  While  we  agree  %vith 
respondents  that  the  PACS  shared 
certain  characteristics  with  equity,  they 
differed  irom  equity  in  one  crucial 
respect — they  carried  with  them  an 
obligation  for  repayment.  This 
obligation  only  expired  at  the  time  the 
PACS  were  converted  to  common  stock. 
The  obligation  to  repay,  whether  met  or 
not.  is  sufficient  to  warrant  treating 
these  instruments  as  debt. 

With  respect  to  respondents'  cash 
flow  argument,  we  agree  that  the  PACS 
had  an  efiiact  on  the  companies'  cash 
flow.  However,  while  the  PACS  were 
outstanding,  the  cash  flow  effect  was  the 
interest  savings  the  companies  received 
by  virtue  of  paying  reduced  interest 
rates  for  the  use  of  the  funds.  Upon 
conversion  of  the  PACS  to  common 
stock,  the  cash  flow  eflect  was  that  of  a 
grant 

Comment  3 

Respondents  argue  that  the  1986 
reclassification  of  PACS  to  equity  was 


approved  by  the  EC  Commission  on  the 
condition  that  Usinor  Sadlor  continue 
to  be  responsible  for  the  remuneration 
due  under  the  terms  of  the  PACS.  In 
addition,  Usinor  Sadlor  paid  an  amount 
to  the  GOF.  which  represented  the 
present  value  of  the  one  percent 
remuneration  of  the  FF2.8  billion  PACS  . 
reclassified  in  1991.  Accordingly, 
respondents  maintain  that  these 
payments  must  oSiet  any  subsidy 
calculation  made. 

DOC  Position 

The  remuneration  described  by 
respondents  amounts  to  prepayment  of 
interest  on  the  PACS  and  would  be 
accounted  for  in  subsidies  calculations 
on  the  PACS  as  loans.  However,  as  these 
loans  expired  prior  to  the  POI  by  virtue 
of  their  conversions  to  equity,  no 
subsidies  arising  from  the  PACS  ara 
included  in  our  calculations. 

Comment  4 

Respondents  maintain  that  FIS 
instruments  were  convertible  securities 
that  should  be  recognized  as  involving 
capital  infusions  upon  issuance. 
Respondents  contend  that  although  the 
face  amount  which  the  FIS  paid  for  the 
instruments  was  nominally  subjed  to  a 
repayment  schedule,  the  FIS 
instruments,  like  the  PACS.  were 
essentially  equity  instruments  and 
effedively  represented  a  permanent 
commitment  of  funds  by  the  GOF 
(through  the  FIS)  to  Usinor  Sacilor. 

Respondents  further  argue  that  the 
remuneration  rate  obviously  was  not  a 
mechanism  by  which  the  FIS  recouped 
its  financing  costs.  Rather,  respondents 
contend  that  the  essential  compensatory 
element  of  the  instrument  was  a  profit- 
sharing  component  akin  to  that  on 
common  stock.  Respondents  argue  that 
these  instruments,  like  the  PACS,  had 
the  essential  charaderistics  of  equity 
rather  than  debt. 

Petitioners  contend  that  FIS  bonds 
had  the  defining  charaderistics  of  debt: 
an  obligation  to  repay  funds  that  had 
been  advanced  pursuant  to  a  fixed 
amortization  schedule  and  with  a  fixed 
rate  of  interest.  Petitioners  argue  that  the 
profit-sharing  component,  in  addition  to 
the  fixed  interest  provision  on  FIS 
bonds,  are  not  unique  to  equity 
instruments. 

Petitioners  further  maintain  that 
Usinor  Sadlor  classified  the 
instruments  as  finandal  debt  on  their 
balance  sheets,  and  this  treatment  fully 
conformed  to  French  generally  accepted 
accounting  prindples.  Thus,  petitioners 
contend  that  from  the  perspective  of 
Usinor  Sacilor  at  the  time  the 
instruments  were  issued,  FIS  bonds 


were  debt  securities  and  not 
shareholders'  equity. 

DOC  Position 

We  disagree  with  respondents  that 
these  instruments  were  essentially 
equity  at  issuance.  Like  the  PACS,  the 
FIS  instruments  carried  repayment 
obligations.  Therefore,  for  the  reasons 
discussed  in  our  response  to  Comment 
2,  we  have  continued  to  treat  the  FIS 
instruments  as  debt  prior  to  their 
conversion  to  common  stock. 

Comment  5 

Respondents  argue  that  shareholders' 
advances  were  recurring  grants  that 
should  be  expensed  in  the  year  they 
were  received.  Respondents  contend 
that  shareholders'  advances  provided  by 
the  GOF  plainly  satisfy  the 
Department's  three-part  test  for 
distinguishing  a  recurring  benefit  fit)m  a 
non-recurring  benefit.  First,  respondents 
argue  that  the  shareholders'  advances 
provided  by  the  GOF  do  not  fall  within 
the  Department's  definition  of  an 
"exceptional  program,"  as  described  in 
Live  Swine  and  Fresh,  Chilled  and 
Frozen  Pork  Produds  from  Canada,  50 
FR  25097  (June  17, 1985)  (Live  Swine), 
but  were  routinely  provided.  Second, 
respondents  argue  that  these  advances, 
provided  on  a  routine  basis  for  five 
consecutive  years,  were  more 
"longstanding"  than  the  grants  provided 
in  Live  Swine,  which  the  Department 
treated  as  recurring  grants.  Finally, 
respondents  argue  that  it  is  evident  that 
Usinor  and  Sacilor  had  to,  and  in  fad 
did,  anticipate  receiving  the  benefits 
year  after  year.  These  payments  were 
curtailed  only  at  the  time  of  the 
adoption  of  the  EC  State  Aids  Code  in 
1986. 

Petitioners  refute  respondents' 
argument  that  shareholders*  advances 
were  recurring  benefits  and  should  be 
expensed  in  the  year  of  receipt. 
Petitioners  contend  that  in  Live  Swine 
the  government  used  a  pre-set  formula 
to  determine  whether  payments  were 
authorized  in  any  given  year  and  to  set 
the  level  of  the  payments.  Petitioner^ 
argue  that  unlike  Live  Swine,  the  funds 
provided  by  the  GOF  were  not 
mandated  by  legislation  or  by  spedfic 
agreement.  Petitioners  contend  as  a 
result  that  there  was  no  contrad  or 
legally  enforceable  obligation.  Usinor 
and  Sacilor  could  not  have  antidpated 
the  continuing  receipt  of  these  benefits 
because  the  GOF  could  have  terminated 
the  program  at  any  time.  Petitioners 
argue  that  each  advance  was  a  separate, 
ad  hoc  decision  by  the  government  and 
the  amounts  varied  from  month-to- 
month.  Thus,  petitioners  contend  that 
shareholder  advances  constitute  non- 
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recurring  benefits  under  the 
Department's  methodology  and  should 
be  evaluated  accordingly. 

D(X  Position 

We  have  determined  that 
shareholders'  advances  should  be 
treated  as  non-recuiring  grants. 
Although  Usinor  and  Sacilor  received 
shareholders'  advances  on  a  regular 
basis  during  the  years  1982  through 
1986,  each  advance  required  specific 
shar^olders'  approval.  Moreover,  these 
shar^otders'  advances  were  made  to 
cover  operating  losses.  Repeated 
shareholders'  advances  made  to  keep  a 
company  from  dissolving  are 
"exoeptional"  events,  within  the 
meaning  of  Live  Swine.  Therefore, 
under  the  Department's  methodology, 
we  are  treating  the  shareholders' 
advances  as  non-recurring. 

Comment  6 

Petitioners  contend  that  on  numerous 
occasions,  the  GOF  wrote-off  portions  of 
Usinor's  and  Sacilor's  debt  by 
converting  debt  into  equity,  and  then 
simuhaneously  cancelling  this  new 
equity  by  using  it  to  offset  accrued 
losses.  Petitioners  maintain  that  most  of 
these  funds  were  in  the  form  of  debt — 
PACS.  FIS  bonds,  and  shareholders' 
advances.  Petitioners  argue  that  these 
transactions  were  ostensibly  structured 
as  debt-to-equity  conversions;  however, 
no  new  shares  were  ever  issued  or  other 
obligations  incurred.  In  essence, 
petitioners  argue  that  these  transactions 
were  simply  debt  cancellations  intended 
to  relieve  Usinor  and  Sacilor  of  their 
enormous  debt  burdens. 

DOC  Portion 

Given  our  decision  to  treat  equity 
infusions  in  unequityworthy  companies 
like  grants  and  our  finding  that  Usinor 
Sacilor  was  unequityworthy  in  1986,  the 
conversions  of  PACS  and  FIS  bonds  to 
common  stock  have  been  countervailed 
using  the  same  methodology  that  would 
be  used  if  the  conversion  were  treated 
as  debt  forgiveness.  With  respect  to 
shareholders'  advances,  we  treated  them 
as  grants  to  the  time  of  receipt.  We  have 
no  evidence  showing  that  the  parties 
contemplated  that  the  shareholders* 
advances  carried  a  repayment 
obligation.  Therefore,  we  do  not  view 
them  as  loans  that  were  subsequently 
converted  to  equity  or  loans  that  were 
cancelled. 

Comment  7 

Petitionors  maintain  that  in  the  case 
of  a  wholly  government-owned 
company  such  as  Usinor  Sacilor,  theie 
is  no  economic  difference  whatsoever 
between  funds  provided  as  grants. 


loans,  or  equity.  In  such  a  company,  the 
government  otvns  the  entire  ri^t  to  all 
future  earnings,  and  has  a  total  claim  on 
all  the  company's  assets  both  beforo  and 
after  it  provides  funds.  Therefore, 
petitioners  argue  that  the  Department 
should  apply  the  standard  non-recurring 
grant  amortization  methodology  to 
measure  the  benefits  &om  these  forms  of 
subsidies. 

Moreover,  the  RORS  methodology 
yields  absurd  results  in  this  case 
because  Usinor  Sacilor  canceled 
enormous  amounts  of  paid-in-capital 
from  1978  to  1988  as  part  of  the 
com(>any'8  balance  sheet  restructurings. 
As  a  result,  a  rate  of  return  calculated 
on  such  a  reduced  base  of  stockholders' 
equity  would  be  meaningless.  This 
calculated  rate  of  return  on  equity 
would  ignore  most  of  the  equity  actually 
invested  in  Usinor  Sacilor.  and  RORS 
would  badly  overestimate  the  actual 
return  on  the  equity  contributed  by  the 
GOF. 

According  to  respcr.dents,  petitioners' 
arguments  for  rejecting  the  RORS 
methodology  are  based  on  two  faulty 
assumptions.  First,  petitioners  assume 
that  a  d^ermination  by  the  Department 
that  a  company  is  unequityworthy 
implies  that  the  company  can  raise  no 
additional  capital  in  private  equity 
markets.  According  to  respondents,  a 
company  can  attract  equity  capital  by 
varying  its  price  or  its  return,  such  that 
its  return  will  be  sufficient  to  attract 
private  investment.  This  suggests  that  if 
a  company  is  able  to  obtain  any  private 
capital  through  sale  of  equity,  it  should 
per  se  be  considered  equityworthy. 
Under  this  standard,  Usinor  Sacilor 
would  be  per  se  equityworthy  in  1986 
when  it  sold  stock  to  private  investors. 

In  response  to  petitioners'  argument 
that  RORS  does  not  measure  the  benefit 
to  the  firm  on  the  grounds  that  the 
issuance  of  new  equity  is  supposedly 
costless  to  a  wholly  government-owned 
firm,  respondents  argue  that  there  is  a 
cost  associated  with  raising  new  equity 
capital.  Respondents  argue  that 
according  to  the  Court  of  International 
Trade,  "(ujnder  Commerce's 
methodology,  the  measure  of  what  a 
firm  'pays'  for  equity  is  its  rate  of  rettrni 
on  equity  *  *  *.  The  rate  of  return  on 
equity  reflects  the  price  the  firm  must 
offer  to  attract  equity,  any  dividrads 
paid,  and  changes  in  the  company's 
retained  earnings  and  net  worth."  In 
addition,  respondents  argue  that 
because  it  is  not  possible  to  measure 
accurately  the  aggregate  benefit  at  the 
time  the  equity  purchase  is  made,  the 
RORS  methodology  calculates  the 
benefit  to  the  firm  each  year  to  ensure 
that  the  proper  amount  is  countervailed. 


Finally,  respondents  points  out  that 
the  c»uits  have  confirmed  the 
Department's  use  of  the  RORS 
methodology  as  consistent  ¥dUi  the 
countervailing  duty  law. 

DOC  Position 

As  explained  above,  we  have 
determined  that  the  RORS  methodolo^ 
does  not  adequately  measure  the  benefit 
arising  from  an  equity  investment  in  an 
unequit)rworthy  company.  If  we  find  a 
company  to  be  unequityworthy,  that 
finding  is  tantamoimt  to  saying  that  a 
reasonable  investor  would  not  invest  in 
that  company.  Therefore,  from  the 
company's  point  of  view,  in  this 
circumstance,  any  equity  capital  it 
receives  from  the  government  is 
equivalent  to  a  grant. 

As  for  respondents'  argimient  that  the 
effect  of  the  Department's  decision  is  to 
render  a  company  equityworthy 
whenever  private  investment  occurs,  we 
note  that  where  meaningful  private 
investment  (i.e.,  mora  than  a  token 
amount  that  is  not  undertaken  at 
government  direction)  exists,  we  would 
not  be  making  an  equityworthy  analysis. 
The  private  investor's  action  would 
serve  as  a  benchmark  for  determining 
whether  the  government's  investment 
was  made  on  terms  inconsistent  with 
commercial  considerations. 

With  respect  to  respondents' 
argument  that  RORS  measures  what  a 
firm  would  have  paid  for  equity,  we 
disagree.  To  determine  whether  an 
equity  investment  is  inconsistent  with 
commercial  considerations  and  to 
measure  the  benefit  properly,  it  would 
be  necessary  to  determine  the  expected 
rate  of  return  the  company  would  have 
to  generate  to  attract  a  private  investor 
and  compare  that  to  the  company's 
actual  expected  rate  of  return  at  the  time 
of  the  government  equity  investment. 
Because  of  the  difficulty  in  calculating 
expected  rates  of  return,  the  Department 
in  the  past  used  the  RORS  methodology 
\i  a  proxy.  However,  we  have  now 
determined  that  this  proxy  is  inadequate 
because  it  necessarily  reflects  the 
subsequent  performance  of  the 
company.  As  explained  above  in 
connection  with  our  decision  not  to 
view  equity  cancellations  as  new 
subsidies,  potential  subsidies  arise  boia 
the  equity  investment  and  not  what 
happens  to  that  equity  subsequently. 

Fmally.  we  also  disagree  with 
petitioners  that  equity,  loans  and  grants 
in  wholly-owned  government  firms 
should  faie  treated  identically.  Equity 
investments,  unlike  grants,  do  represent 
a  claim  on  the  company  and  even  in  a 
wholly  government-owned  company, 
equity  investments  are  normally  based 
upon  some  expectation  of  return. 
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Therefore,  we  continue  to  recognize  a 
difference  between  grants  and  equity 
investments  in  wholly  government- 
owned  companies. 

Comment  8 

Respondents  argue  that  a  10-year 
period  for  allocating  subsidies  over  time 
would  provide  greater  relief  to  U.S. 
industry  by  hei^tening  the  impact  of 
any  subsidy  determination,  while 
assuring  that  foreign  producers  are  not 
penalized  for  subsidies  received  so  far 
in  the  past  that  they  no  longer  confer 
any  tangible  benefit.  Respondents  also 
argue  that  the  application  of  a  10-year 
period  would  be  particularly 
appropriate  in  this  case,  given  that  the 
U.S.  steel  industry  negotiated  for  and 
received  10  years  of  extraordinary 
import  reUef  in  exchange  for 
withdrawing  countervailing  duty 
petitions  addressing  some  of  the  very 
same  programs  at  issue  here. 
Respondents  argue  that  countervailing 
subsidies  granted  prior  to  the  signing  of 
the  voluntary  restraint  agreement  is 
inconsistent  with  the  principle 
recognized  in  the  Subsidies  Code  that 
only  one  form  of  relief  should  be 
permitted  to  remedy  the  effects  of  a 
particular  subsidy  in  the  domestic 
market  of  the  importing  country. 

In  addition,  respondents  argue  that 
even  if  the  Department  continues  to 
allocate  benefits  based  upon  the  average 
useful  life  of  assets  as  a  reasonable 
measure  of  the  duration  of  the  benefit  to 
a  firm's  overall  activity,  its  use  of  a  15- 
year  period  based  on  1977  depreciation 
tables  of  the  Internal  Revenue  Service 
(IRS)  covering  renewal  of  physical 
assets  (i.e.,  equipment)  does  not  reflect 
the  facts  of  this  case.  Moreover,  It  would 
perpetuate  a  dated  guideline  and  ignore 
the  reality  of  any  possible  commercial 
and  competitive  benefit  involved. 
Rather,  respondents  argue,  the  most 
accurate  estimate  of  the  average  useful 
life  is  the  most  recent  estimate  available, 
i.e.,  the  1991  Usinor  Sacilor  figures 
verified  by  the  Department. 

Petitioners  disagree  with  respondents' 
proposal  to  use  the  average  useful  life  of 
Usinor  Sadlor's  assets  because  it  is 
based  in  the  year  of  review  only  and 
bears  no  relation  to  the  company's 
experience  in  the  years  in  which  the 
grants  were  actually  received  or  other 
years  in  which  the  subsidies  benefited 
the  firm.  In  addition,  petitioners  dispute 
respondents'  claim  that  the  IRS  tables 
are  superseded  and  outdated. 
Petitioners  contend  that  the  IRS  tables 
continue  to  provide  a  consistent  and 
predictable  standard  for  allocating 
grants  to  steelmaking  operations. 


DOC  Position 

While  the  Department  has  indicated 
its  willingness  to  consider  a  ten-year 
allocation  period  generally  (see  the 
Preamble  to  the  Proposed  Regulations), 
nothing  that  the  parties  have  argued 
leads  us  to  conclude  that  we  should 
depart  from  the  15-year  standard  for  this 
investigation.  Therefore,  we  have 
continued  to  use  the  15-year  allocation 
period  based  on  the  1977  IRS 
depredation  table,  as  amended  in  1985, 
covering  renewable  assets  for  steel. 

Comment  9 

Petitioners  argue  that  based  on  the 
"transnational  subsidies  rule"  of  the 
Proposed  Regulations  the  Department 
must  not  allocate  GOF  subsidies  to  any 
non-French  activity.  Moreover, 
petitioners  maintain  that  because  the 
Department's  CVD  order  applies  only  to 
subject  imports  from  the  country  under 
investigation,  the  Department  must 
assume  that  no  activity  outside  France 
benefits  from  GOF  subsidies,  and  that 
subsidies  are  instead  used  by  the  GOF 
to  increase  economic  activity  in  France. 
Therefore,  all  value-added  outside 
France  must  be  excluded  from  the 
Usinor  Sacilor  sales  denominator. 

Respondents  argue  that  the  statute 
requires  that  any  duty  be  hmited  to  the 
net  subsidy  determined  to  exist. 
Respondents  maintain  that  the 
Department  routinely  allocates 
subsidies  to  sales  of  products  not  under 
investigation  if  those  products  benefit 
from  the  alleged  subsidy,  even  though 
they  are  not  subject  to  the 
countervailing  duty  order. 

According  to  respondents,  in  arguing 
that  non-French  production  should  be 
excluded  fi-om  the  denominator, 
petitioners  improperly  invoke  the 
transnational  subsidies  rule.  According 
to  respondents,  on  its  face  this  rule 
relates  solely  to  countervailability.  i.e., 
whether  an  actionable  benefit  exists 
from  a  GOF  program,  and  has  no 
relevance  to  measuring  a  subsidy  in  the 
home  market.  The  provisions  on 
allocating  countervailable  benefits  to  a 
product  or  market  and  calculating  an  ad 
valorem  subsidy  are  in  an  entirely 
separate  regulation. 

Respondents  claim  that  the  subsidies 
at  issue  in  this  investigation  are  not  tied 
to  any  particular  product  or  products 
and,  therefore,  must  be  allocated  over 
total  sales.  The  statute,  the  regulations, 
and  longstanding  practice  require  the 
Department  to  measure  the  benefits 
fi-om  untied  subsidies  by  determining 
the  proportion  of  the  benefit  attributable 
to  the  production  of  the  product  under 
investigation  in  the  country  to  which 
the  countervailing  duty  order  will 


apply.  Therefore,  respondents  contend 
that  the  Department  is  simply  not 
permitted  to  eliminate  non-French  sales 
from  the  denominator  without  a  pro  rata 
deduction  of  the  benefit  from  the 
numerator.  Without  such  a  reduction, 
the  countervailing  duty  will  exceed  the 
net  subsidy  to  the  subject  merchandise. 

DOC  Position 

We  have  not  previously  addressed  the 
question  whether,  in  calculating  subsidy 
rates  for  a  holding  company  with  both 
domestic  and  foreign  subsidiaries 
engaged  in  the  production  of  products, 
where  the  subsidies  are  domestic 
subsidies  and  are  not  tied  to  a  particular 
product  or  market,  we  should  include  in 
the  sales  denominator  total  world-wide 
sales,  including  sales  attributable  to 
foreign  production,  or  only  sales 
attributable  to  domestic  production.  In 
some  cases,  we  have  used  total 
worldwide  sales,  as  respondents  point 
out,  but  we  did  so  without  addressing 
this  question.  On  the  other  hand,  in  at 
least  one  case,  we  have  excluded  sales 
attributable  to  foreign  production  from 
the  sales  denominator.  See  Final 
Affirmative  Countervailing  Duty 
Determination:  Stainless  Steel  Hollow 
Products  from  Sweden,  52  FR  5794  Feb. 
26, 1987).  In  addition,  the  Department's 
Proposed  Regulations  do  not  squarely 
address  this  question.  Section 
355.47(c)(1)  of  the  Proposed  Regulations 
provides  that,  for  "untied"  domestic 
subsidies,  we  will  "allocate  the  benefit 
to  all  products  produced  by  a  firm"  and, 
therefore,  use  "a  firm's  total  sales"  in 
the  sales  denominator.  From  this 
language  and  the  discussion  of 
§  355.47(c)(1)  in  the  Background  section 
of  the  Proposed  Regulations,  there  is  no 
indication  that  §  355.47(c)(1) 
contemplated  a  situation  where  the  firm 
was  a  holding  company  with  not  only 
domestic  subsidiaries  but  also  foreign 
subsidiaries  engaged  in  the  production 
of  products. 

At  this  time,  we  are  not  prepared  to 
conclude  automatically,  as  respondents 
seeks,  that  otherwise  untied  domestic 
subsidies  to  a  holding  company  with 
both  domestic  and  foreign  subsidiaries 
engaged  in  the  production  of  products 
benefits  not  only  domestic  production 
but  also  foreign  production,  with  the 
result  that  we  would  include  sales 
attributable  to  both  domestic  production 
and  foreign  production  in  the  sales 
denominator.  We  also  are  not  prepared 
to  conclude,  solely  on  the  basis  of 
petitioners'  legal  arguments,  that  the 
subsidies  benefit  only  domestic 
production. 

Rather,  as  our  starting  point,  we 
considered  whether  the  subsidies  at 
issue  here  were  tied  to  domestic 
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production,  and  we  determined  that 
they  were.  In  making  this 
determination,  consistent  with  our 
existing  methodology,  we  examined 
whether  the  subsidies  were  bestowed 
specifically  to  benefit  domestic 
production.  See  Final  Affirmative 
Countervailing  Duty  Determinations; 
Certain  Steel  I*roducts  from  Belgium.  47 
FR  39364  (Sept.  7. 1982)  (Appendix  2). 
On  the  record  before  us,  after  reviewing 
the  programs  from  which  the  subsidies 
at  issue  arose,  and  after  considering  the 
GOF's  contemporaneous  controlling 
ovmership  position  in  Usinor  Sacilor, 
we  concluded  that  the  GOF  was  seeking 
to  promote  domestic  social  policy  and 
domestic  economic  activities  and 
therefore  to  encourage  domestic 
production. 

Next,  we  attempted  to  allocate,  in  a 
reasonable  manner,  the  subsidies  at 
issue  to  the  products  that  they 
benefited,  i.e.,  the  products  as  to  which 
those  subsidies  provided  incentives  to 
produce  and  sell.  Consistent  with  our 
approach  to  subsidies  tied  to  a  product 
or  market,  we  believe  that  it  is 
reasonable  to  allocate  the  benefits  of  the 
subsidies  at  issue,  which  we  have 
determined  are  tied  to  domestic 
production,  fully  to  domestic 
production.  We  also  believe  that  it  is 
reasonable  not  to  allocate  those  benefits 
to  foreign  production.  See  Proposed 
Regulations,  supra;  App)endix  2,  supra. 
See  generally  Industrial  Nitrocellulose 
fit)m  France;  Final  Results  of 
Countervailing  Duty  Administrative 
Review.  52  FR  833  (Jan.  9,  1987) 
(Industrial  Nitrocellulose).  Accordingly, 
we  determined  that  we  would  allocate 
the  benefits  of  the  subsidies  at  issue 
fiilly  to  domestic  production  and  that 
we  would  not  allocate  those  benefits 
also  to  foreign  production,  unless  we 
had  "a  clear  reason  to  believe"  that  the 
benefits  encouraged  foreign  production. 
See  Industrial  Nitrocellulose,  supra. 

In  this  case,  we  do  not  have  aoequate 
evidence  to  give  us  a  clear  reason  to 
believe  that  the  benefits  of  the  subsidies 
at  issue  encourage  foreign  production. 
We  therefore  allocated  the  oenefits  fully 
to  domestic  production,  and  we 
accordingly  included  in  the  sales 
denominator  only  sales  attributable  to 
domestic  production. 

We  note  that  we  cannot  apply 
respondents'  alternative  methodology  in 
this  case.  If  we  were  to  adjust  the 
numerator  in  our  subsidy  rate 
calculation,  as  respondents  request,  we 
would  need  evidence  showing,  for  each 
subsidy,  the  amount  of  the  subsidy 
benefiting  the  subsidiaries  engaged  in 
foreign  production.  The  record  does  not 
contain  evidence  that  would  allow  us  to 
determine  those  amounts. 


Therefore,  to  calculate  the 
denominator,  we  have  referenced 
petitioners'  submission  in  the  ongoing 
Countervailing  Duty  Investigations  of 
Certain  Carbon  Steel  Products  from 
France.  This  calculation  reasonably 
measures  French  production  by 
excluding  from  Usinor  Sacilor's 
consolidated  net  sales,  not  only  sales 
attributable  to  foreign  production,  but 
also  value-added  outside  France  with 
respect  to  domestic  production  and 
transportation  charges  on  domestic 
sales. 

Conunenf 10 

Petitioners  argue  that  in  the  absence 
of  documented  F.O.B.  port  data  for 
purposes  of  measuring  the  value  of  the 
steel  shipments  benefitting  fit)m  the 
subsidies  under  investigation,  the 
Department  should  use  best  information 
available.  Petitioners  contend  that 
respondents'  methodology  for 
estimating  its  aggregate  F.O.B.  port 
value,  starting  with  customer  billings 
and  then  subtracting  only  the  overseas 
freight  costs  of  three  of  its  subsidiaries, 
would  overstate  the  sales  denominator 
because  other  shipping  expenses,  e.g., 
insurance,  warehousing,  brokerage  and 
handling,  etc.,  are  not  deducted,  and 
moreover,  the  ocean  freight  for  only 
three  subsidiaries  was  deducted. 
Finally,  it  is  overstated  because  value- 
added  through  processing  by  Usinor 
Sacilor's  non-French  subsidiaries  of 
merchandise  shipped  within  Europe 
and  costs  incurred  in  connection  with 
domestic  shipments  after  the  product 
leaves  the  factory  gate  are  included. 

Respondents  argue  that  they  have 
been  responsive  to  the  Department's 
request  for  data  on  export  and  domestic 
sales,  and  that  they  supplied  an  estimate 
of  Usinor  Sacilor's  F.O.B.  port  value. 
Therefore,  respondents  contend  that  the 
Department  should  reject  petitioners' 
call  for  best  information  available. 
Respondents  assert  that  Usinor  Sacilor's 
cost  of  sales  account  contains  an 
aggregate  figure  that  does  not  itemize 
specific  expenses,  so  it  is  impossible  to 
identify  and  quantify  specific 
transportation  or  other  incidental 
expenses  necessary  to  "back  out"  fit>m 
a  total  sales  figure  to  an  ex-factory  price. 
Respondents  argue  that  under  these 
circumstances,  in  the  absence  of 
evidence  of  an  attempt  to  impede  the 
investigation,  the  Department  may  not 
resort  to  BIA  simply  because  the 
requested  data  is  not  available. 

Moreover,  according  to  respondents, 
petitioners'  complaint  that  the  estimates 
fail  to  take  into  account  ocean  freight 
costs  of  other  subsidiaries  is  specious. 
The  other  subsidiaries  primarily  sell  in 
Europe  and  do  not  incur  any  such 


expenses  in  connection  with  export 
Also,  petitioners'  list  of  miscellaneous 
incidental  expenses  for  the  three  export 
subsidiaries  and  the  other  subsidiaries 
that  are  not  subtracted  are  de  minimis 
and  do  not  detract  from  the 
reasonableness  of  Usinor  Sacilor's 
estimate.  Finally,  respondents  argue  that 
many  of  these  inddental  expenses  are 
related  to  petitioners*  flawed  claim 
concerning  value-added  or  incidental 
expenses  outside  of  Frmioe. 

DOC  Position 

As  discussed  above,  we  have 
calculated  the  sales  denominator  by 
refarracing  petitioners'  submission  in 
the  ongoing  Countn-vailing  Duty 
Investigati<HU  of  Certain  Carbon  Steel 
Products  frxun  Prance. 

Comment  1 1 

Petitioners  agree  with  the 
Department's  selection  of  the  highest 
long-term  annual  interest  rate  in  France 
as  reported  in  the  International 
Monetary  Fund's  (IMF)  International 
Financial  Statistics  for  the  years  1982 
through  1989,  when  the  Department 
found  Usinor,  Sacilor,  and  Usinor 
Sacilor  uncreditworthy.  Hovraver, 
petitioners  disagree  with  the 
Department's  use  of  the  private  bond 
rate  in  determiiung  the  discount  rate  for 
the  years  1978  and  1981,  years  in  which 
the  Department  also  found  Usinor  and 
Sacilor  to  be  uncreditworthy. 

Petitioners  contend  that  tne  chart 
supplied  by  the  GOF  providing  the 
TMO  private  bond  rates  described  as 
"Average  and  highest  long-term  fixed 
interest  rates"  fails  to  reference  the 
OECD  publications  from  which  the  rates 
were  taken,  or  provide  information  on 
their  terms  and  conditions.  Petitioners 
further  contend  that  the  Department 
determined  at  verification  that  INSEE 
calculates  the  TMO  rates  based  on 
"medium-term  and  long-term  issues"  in 
France.  These  rates  are  used  by  banks  as 
the  basis  for  medium-to-long-term 
lending  and  the  banks  will  typically 
"add  a  few  percentage  points  to  the 
TMO  rate  to  determine  the  final  lending 
rate."  Petitioners  maintain  that  no 
information  was  provided  on  how  thia 
spread  is  calculated,  or  what  the  spread 
would  be  for  uncreditworthy 
companies.  Therefore,  petitioners  argue 
that  these  rates  are  not  the  highest 
interest  rates  available  in  France. 
Petitioners  argue  that  the  Department 
should  use,  as  best  information 
available,  the  highest  long-term  interest 
rate  as  reported  by  the  uJcF  in  1978  and 
1981,  plus  a  risk  premium. 

Respondents  argue  that  in  addidon  to 
assessing  a  risk  premium  based  on  the 
Department's  uncreditworthiness 
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determination,  the  Department's  use  of 
the  short-term  consumer  overdraft  rate 
reported  in  the  IMF's  International 
Financial  Statistics  was  in  error. 
Respondents  maintain  that  this  rate  is 
inappropriate  in  two  ways.  First,  the  use 
of  a  short-term  overdraft  rate  was 
inappropriate  given  the  Department's 
stated  preference  for  using  a  long-term 
rate.  Second,  CffiCD  rates  are  used  in 
France  not  the  IMF  rates.  Respondents 
also  state  that  the  Department's 
comments  in  the  GOF  verification  report 
regarding  the  TMO-OECD  rates  were 
not  accurate.  According  to  respondents, 
the  banking  official  quoted  in  the  report 
actually  testified  that  the  TMO  was  at 
least  a  week  old,  if  not  a  month  old.  and 
was  used  as  a  benchmark.  The  actual 
rate  of  lending  would  depend  on  the 
credit  market's  conditions  on  that  day 
and  on  the  particular  borrower,  and 
thus,  the  rate  could  be  higher  or  lower 
than  the  average  TMO  for  the  preceding 
week. 

DOC  Position 

We  agree  with  petitioners  that  we 
used  an  incorrect  discount  rate  for  the 
years  1978  and  1981  in  our  preliminary 
determination.  For  purposes  of  this  final 
determination,  we  have  used  the 
lending  rate  provided  in  the  IMF's 
International  Financial  Statistics  to 
construct  the  discount  rate  for  all  years 
in  .which  we  have  found  Usinor  Sacilor 
to  be  uncreditworthy. 

We  disagree  with  respondents  that 
this  is  a  short-term  rate.  In  most  cases, 
it  applies  to  loans  with  maturity  greater 
than  one  year  and.  hence,  is  consistent 
with  the  Department's  methodology 
because  we  consider  loans  with  a 
maturity  in  excess  of  one-year  to  be 
long-term  loans. 

We  note  that,  as  discussed  above  in 
the  "Long-Term  Loans  from  FDES" 
section,  when  we  have  determined  that 
Usinor  Sacilor  was  creditworthy  during 
a  particular  year,  we  have  used  for  the 
discount  rate  the  rate  indicated  in  the 
OECD  publication  provided  by 
respondents  for  that  year. 

Comment  12 

Respondents  argue  that  the 
Department's  preliminary  conclusion 
that  Credit  Lyonnais'  equity  investment 
in  Usinor  Sacilor  was  not  commercially 
reasonable  is  contradicted  by  the  record. 
Respondents  assert  that  Usinor  Sacilor 
was  equityworthy  in  1991  and 
represented  an  excellent  investment 
opportunity.  Respondents  argue  that  the 
Credit  Lyonnais'  purchase  of  stock  in 
Usinor  Sacilor  was  subject  to  exhaustive 
studies  by  Credit  Lyonnais  itself  and  by 
an  independent  Swiss  consulting  firm 
on  behalf  of  the  EC  Commission. 


Petitioners  dispute  respondents*  claim 
that  the  two  studies  demonstrate  that 
the  investment  was  commercially 
plausible.  Petitioners  assert  that  the  EC 
Commission's  approval  of  the 
transaction  does  not  mean  that  it  is  not 
coimtervailable  \mder  U.S.  law.  The 
Commission's  standard  for  determining 
whether  a  government  subsidy 
constitutes  state  aid  is  considerably  less 
strict  than  that  of  the  U.S.  law. 

Petitioners  also  argue  that  Usinor 
Sacilor's  short-term  improvement  in 
financial  performance  was  hardly  an 
indication  of  the  company's  permanent 
rehabilitation  or  a  sustainable  recovery 
in  the  steel  industry.  Moreover,  the 
profit  pro)ecti<H)8  are  not  credible  in 
light  of  the  obvious  declines  in 
worldwide  and  EC  demand  for  steel  at 
the  time  of  the  investment.  Therefore, 
petitioners  argue  that  a  reasonable 
private  investor  would  never  have 
proceeded  with  such  a  sizable 
investment  under  such  adverse  market 
conditions. 

DOC  Position:  While  we  agree  with 
petitioners  that  the  EC  approval  of  the 
investment  is  not  relevant,  the 
information  provided  in  the  studies  is 
relevant  to  our  analysis.  Credit  Lyonnais 
used  many  different  criteria  to  evaluate 
Usinor  Sacilor  as  a  potential  investment. 
some  of  which  are  discussed  in  a  letter 
to  the  EC  which  is  on  file  in  this 
investigation.  In  addition,  as  discussed 
at  verification.  Credit  Lyonnais 
evaluated  its  potential  return  from  the 
investment  by  considering  its  overall 
return  in  the  form  of  profits,  dividends, 
additional  leverage,  and  increased 
banking  fees.  Based  on  this  information. 
Credit  Lyonnais  concluded  that  Usinor 
Sacilor  was  a  commercially  reasonable 
investment.  With  respect  to  the  Swiss 
consulting  report,  based  on  our  review 
of  this  study,  we  have  concluded  that 
Usinor  Sacilor  was  capable  of  generating 
a  reasonable  rate  of  returti  within  a 
reasonable  period  of  time  and,  hence, 
was  equityworthy  at  the  time. 

Verification 

In  accordance  with  section  776(b)  of 
the  Act.  we  verified  the  information 
used  in  making  our  final  determination. 
We  followed  standard  verification 
procedures,  including  meeting  with 
government  and  company  officials, 
examination  of  relevant  accounting 
records,  and  examination  of  original 
source  documents.  Our  verification 
results  are  outlined  in  detail  in  the 
public  versions  of  the  verification 
reports,  which  are  on  file  in  the  Central 
Records  Unit  (Room  B-099  of  the  Main 
Commerce  Building).  , 


Suspension  of  Liquidation 

In  accordance  with  section  705|c)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  continue  to  suspend 
liquidation  of  entries  of  certain  additive 
steel  products  from  France  which  are 
entered  or  withdrawn  from  warehouse 
for  consumption  on  or  af^er  the  date  of 
publication  of  this  notice  in  the  Federal 
Eegiater,  and  to  require  a  cash  deposit 
or  bond  of  estimated  countervailing 
duties  at  the  following  rate: 
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ITC  Notification 

In  accordance  with  section  705(d)  of 
the  Act  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations.  Import 
Administration. 

If  the  ITC  determines  that  material 
injury,  or  the  threat  of  material  injury, 
does  not  exist,  these  proceedings  will  be 
terminated  and  all  estimated  duties 
deposited  or  seciuities  posted  as  a  result 
of  the  suspension  of  hquidation  will  be 
refunded  or  cancelled.  If,  however,  the 
rrC  determines  that  such  injury  does 
exist,  we  will  issue  a  countervaibng 
duty  order,  directing  Customs  officers  to 
assess  countervailing  duties  on  entries 
of  certain  additive  steel  products  from 
France. 

Betum  or  Destruction  of  Proprietary 
Information 

This  notice  serves  as  the  only 
reminder  to  parties  subject  tc 
Administrative  Protective  Order  (APO) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  imder  APO  in 
accordance  with  19  CFR  355.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  705(d)  of  the  Act  (19 
U.S.C  1671d(d))  and  19  CFR 
355.20(a)(4). 
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Dated:  January  19, 1993. 
Alan  M.  Dunn, 

Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  93-2002  Filed  1-26-93;  8:45  am) 

BILUNG  CODE  361(M>S-M 


[C-428-812] 

Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Hot  Rolled  Lead 
and  Bismuth  Cart>on  Steel  Products 
From  Germany 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  27, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rick  Herring  or  Magd  Zalok,  Office  of 
Countervailing  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-3530  or  482-4162. 
respectively. 

Final  Oetermination 

The  Department  of  Commerce  (the 
Department)  determines  that  benefits 
which  constitute  subsidies  within  the 
meaning  of  the  countervailing  duty 
(CVD)  law  are  being  provided  to 
manufacturers,  producers,  or  exporters 
in  Germany  of  certain  hot  rolled  lead 
and  bismuth  carbon  steel  products 
(hereinafter:  "certain  additive  steel 
products"). 

For  information  on  the  estimated  net 
subsidy,  please  see  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  the  publication  of  the 
preliminary  determination  (57  PR 
42971,  September  17,  1992),  the 
following  events  have  occurred. 

We  verified  the  information  used  in 
making  this  final  determination  from 
October  12  through  October  22, 1992. 

On  October  16, 1992,  in  accordance 
with  section  705(a)(1)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  we 
aligned  the  final  determination  in  this 
investigation  with  the  final 
determination  in  the  companion 
antidumping  duty  (AD)  investigation  of 
the  same  merchandise  (57  FTl  48020, 
October  21, 1992).  On  November  6, 
1992,  at  the  request  of  the  respondents, 
we  postponed  the  final  CVD  and  AD 
determinations  until  January  11, 1993 
(57  PR  53691,  November  12, 1992).  On 
January  11, 1993.  we  postponed  for  a 
second  time  the  filial  CVD  and  AD 
determinations  until  January  19, 1993 
(Not  Yet  Published). 

The  parties  submitted'case  and 
rebuttal  briefs  on  November  25,  and 


December  2, 1992,  respectively.  A 
public  hearing  was  held  on  December  4, 
1992.  Supplemental  post-hearing  briefs 
were  filed  on  December  10. 1992. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  hot-rolled  bars  and 
rods  of  nonalloy  or  other  alloy  steel, 
whether  or  not  descaled,  containing  by 
weight  0.03  percent  or  more  of  lead  or 
0.05  percent  or  more  of  bismuth,  in  coils 
or  cut  lengths,  and  in  numerous  shapes 
and  sizes.  Excluded  from  the  scope  of 
this  investigation  are  other  alloy  steels 
(as  defined  by  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
Chapter  72.  note  1  (0),  except  steels 
classified  as  other  alloy  steels  by 
reasons  of  containing  by  weight  0.4 
percent  or  more  of  lead,  or  0.1  percent 
or  more  of  bismuth,  tellurium,  or 
selenium.  Also  excluded  are  semi- 
finished steels  and  flat-rolled  products. 
Most  of  the  products  covered  in  this 
investigation  are  provided  for  under 
subheadings  7213.20.00.00  and 
7214.30.00.00  of  the  HTSUS.  Small 
quantities  of  these  products  may  also 
enter  the  United  States  under  the 
following  HTSUS  subheadings: 
7213.31.30.00.  60.00;  7213.39.00.30. 
00.60.  00.90;  7214.40.00.10.  00.30. 
00.50;  7214.50.00.10.  00.30.  00.50; 
7214.60.00.10,  00.30.  00.50;  and 
7228.30.80.00.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
description  of  the  scope  of  this 
proceeding  is  dispositive. 

Analysis  of  Programs 

Por  purposes  of  this  final 
determination,  the  period  for  which  we 
are  measuring  subsidies  (the  period  of 
investigation  (POI))  is  calendar  year 
1991. 

Pursuant  to  19  CFR  355.20(d),  we 
compared  the  total  ad  valorem  subsidy 
received  by  each  firm  to  the  country- 
wide rate  for  all  programs.  On  the  basis 
of  this  comparison,  the  rate  for  Thyssen 
AG  was  significantly  different  from  the 
country-wide  rate.  Therefore,  this  firm 
received  an  individual  company  rate. 
The  calculated  rate  for  Saarstahl  AG 
will  be  used  for  all  other  manufacturers, 
producers,  and  exporters  of  certain 
additive  steel  products  in  Germany. 

Based  upon  our  analysis  of  the 
petition,  responses  to  our 
questionnaires,  verification,  and  written 
comments  frtim  the  interested  parties, 
we  determine  the  following: 

Grant  Methodology 

Our  policy  with  respect  to  grants  is  (1) 
to  expense  recurring  grants  in  the  year 
of  receipt,  and  (2)  to  allocate  non- 


recurring grants  over  the  average  useful 
life  of  assets  in  the  industry,  unless  the 
sum  of  grants  provided  under  a 
particular  program  is  less  than  0.5 
percent  of  a  firm's  total  or  export  sales 
(depending  on  whether  the  program  is 
a  domestic  or  export  subsidy)  in  the 
year  in  which  the  grant  was  received. 
See  e.g.,  Final  Affirmative 
Countervaihng  Duty  Determination; 
Presh  and  Chilled  Atlantic  Salmon  from 
Norway.  (Salmon  from  Norway).  56  PR 
7678  (February  25. 1991).  We  have 
considered  the  grants  provided  under 
the  programs  described  below  to  be  non- 
recurring, unless  otherwise  noted, 
because  the  benefits  are  exceptional,  the 
recipient  cannot  expect  to  receive 
benefits  on  an  ongoing  basis  from 
review  period  to  review  period,  and/or 
the  provision  of  funds  by  the 
government  must  be  approved  every 
year.  See,  Pinal  Affirmative 
Countervailing  Duty  Determination; 
Certain  Fresh  Atlantic  Groundfish  from 
Canada  (Groundfish  from  Canada),  51 
PR  10041  (March  24, 1986).  Therefore, 
we  have  allocated  the  benefits  over  15 
years,  which  the  Department  considers 
to  be  reflective  of  the  average  useful  life 
of  assets  in  the  steel  industry  (see, 
§  355.49(b)(3)  of  the  Department's 
proposed  regulations  (Countervailing 
Duties;  Notice  of  Proposed  Rulemaking 
and  Request  for  Public  Comments,  54 
PR  23366  (May  31. 1989)  (Proposed 
Regulations)). 

The  benefit  irom  each  o.f  the  grant 
programs  discussed'below  was 
calculated  using  the  declining  balance 
methodology  described  in  the 
Department's  Proposed  Regulations  (see. 
section  355.49(b)(3))  and  used  in  prior 
investigations  (see,  e.g.,  Salmon  from 
Norway).  Por  the  discount  rate  in  these 
calculations,  we  used,  whenever 
possible,  each  company's  actual  cost  for 
long-term,  fixed-rate  debt.  If  a  company 
did  not  report  this  cost,  or  when  a 
company  had  no  long-term  borrowing  in 
the  year  in  which  the  grant  was 
approved,  we  used  the  national  average 
long-term  interest  rate. 

I.  Programs  Determined  To  Confer 
Subsidies 

We  determine  that  subsidies  are  being 
provided  to  manufacturers,  producers, 
or  exporters  in  Germany  of  certain 
additive  steel  products  as  follows: 

1.  Government  Debt  Forgiveness  in  1989 

In  the  years  1971  through  1989.  the 
companies  which  were  eventually  to 
become  Saarstahl  AG.  went  through 
various  mergers,  restructurings,  and 
name  changes.  For  the  sake  of 
simplicity,  we  are  using  the  name 
"Saarstahl"  when  referring  to  assistance 
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provided  to  SaanUhl  AG  or  to 
assistance  provided  to  any  of  its 
predecessor  companies. 

In  response  to  the  poor  economic 
condition  of  the  steel  industry  in  the 
Saarland  in  the  1970's,  the  Governments 
of  Germany  and  Saarland,  and  the  steel 
companies  which  were  to  become 
Saarstahl,  adopted  their  first 
restructuring  plan  in  an  attempt  to 
create  a  viable  steel  industry  in 
Saarland.  In  order  to  facilitate  the 
implementation  of  the  restructuring 
plan,  the  Federal  Government 
authorized  the  provision  of  DM  244 
million  in  funds  to  Saarstahl  in  1978. 
Repayment  of  these  funds  was 
contingent  upon  Saarstahl  rettiming  to 
profitability.  This  contingent  repayment 
obligation  was  called  a 
Rueckzahlungsverpflichtung  (RZV). 

In  addition,  the  Governments  of 
Germany  and  Saarland  guaranteed  loans 
in  the  amount  of  DM  1.18  billion  made 
to  Saarstahl  by  a  group  of  private  banks. 
Due  to  the  company's  poor  financial 
condition,  the  banks  would  not  have 
made  the  loans  to  Saarstahl  without  the 
government  guarantees.  These  loans 
were  also  used  to  finance  the 
restructuring  plan.  Saarstahl  made 
payments  on  the  guaranteed  loans  until 
April  1983.  At  that  time,  the 
Governments  of  Germany  and  Saarland 
assumed  the  payment  of  interest  and 
principal.  Again,  these  government 
payments  of  principal  and  interest  were 
to  be  repaid  by  Saarstahl  under  RZVs. 

The  initial  provision  of  DM  244 
million  by  the  Government  of  Germany 
and  the  payments  of  interest  and 
principal  by  the  two  governments  were 
the  first  in  a  long  line  of  assistance 
provided  by  both  governments  to 
Saarstahl.  Assistance  provided  to  the 
company  from  1981  through  1985  was 
used  to  modernize  the  company,  make 
capital  investments,  cover  operating 
expenses,  and  cover  employee  expenses 
pursuant  to  a  number  of  Saarstahl 
restructuring  plans.  In  addition,  the 
government  payments  of  the  interest 
and  principal  of  the  guaranteed  loans 
continued  until  1969.  All  of  this 
assistance  was  tied  to  RZVs  which 
obligated  Saarstahl  to  repay  the 
assistance  provided  the  company  earned 
a  profit  in  Uie  futxxre.  By  1989.  Saarstahl 
had  accumulated  DM  3.948  billion  in 
repayment  obligations  to  both 
governments. 

During  the  period  when  most  of  the 
government  assistance  was  being 
provided  to  Saarstahl,  the  company  was 
wholly-owned  by  a  Luxembourg 
company,  Arbed  Luxembourg  (Arbed). 
By  1985.  Arbed  was  no  longer  able  or 
willing  to  function  as  the  owner  of 
Saarstahl.  Because  of  the  importance  of 


Saarstahl  to  the  economy  of  Saarknd. 
the  Government  of  Saarknd  decided  to 
look  for  a  new  owner  to  replace  Arbed. 
Another  steel  company  in  Saarland,  the 
French-owned  AG  der  Dillinger 
Huttenwerke  (Dillinger).  expressed 
interest  in  Saarstahl.  At  that  time, 
Dillingnr  and  Saarstahl  were  already 
joint  ventiuB  partners  in  a  company 
which  prodiu»d  pig  iron. 

In  order  to  facilitate  finding  a  new 
investor  for  Saarstahl,  Arbed  transfBired 
76  percent  of  the  ownership  of  Saarstahl 
to  tne  Governments  of  Germany  and 
Saarland  for  one  deutsche  mark  in  1986. 
A  trustee  was  appointed  to  hold  the 
shares  for  both  govemmmts  while  a 
new  investor  was  sought.  The  Federal 
Government  was  not  interested  in 
keeping  any  shares  in  Saarstahl.  At  the 
same  time,  an  agreement  was  signed 
under  which  Dillinger  would  manage 
Saarstahl  in  order  to  diagnose  the 
company's  problems  and.  thereafter, 
delineate  Usinor  Sadlor's,  Dillinger's 
parent  company,  conditions  for  a 
potential  merger.  In  April  1989,  an 
agreement  vras  reached  between  the 
Government  of  Saarland  and  Usinor 
Sacilor  regarding  the  merger  of  Sawstahl 
and  Dillinger. 

Based  on  the  terms  of  this  merger 
agreement.  Saarstahl  and  Dillinger 
became  subsidiaries  of  a  newly-created 
holding  company,  DHS-Dillinger  Huette 
Saarstahl  AG  PHS).  The  Government  of 
Saarland  contributed  the  assets  of 
Saarstahl  and  DM  145.1  million  in  cash 
in  retiim  for  27.5  percent  ownership  of 
Saarstahl's  new  parent  company,  DHS. 
Usinor  Sacilor  conditioned  this 
agreement  upon  the  Federal  and 
Saarland  governments'  forgiveness  of  all 
of  Saarstahl's  RZVs. 

Pursuant  to  the  merger  agreement,  the 
Governments  of  Germany  and  Saarland, 
and  Saarstahl  entered  into  an  agreement 
concerning  the  previous  assistance 
received  by  SaarstahL  Under  the  latter 
agreement,  the  Entschuldungsvertrag 
(the  EV).  all  outstanding  RZV  repayment 
obligations  for  all  the  funds  provided  to 
Saarstahl  by  the  Governments  of 
Germany  and  Saarstahl.  as  well  as 
additional  rights  held  by  both 
governments  for  repayment  of  principal 
on  the  guaranteed  loans,  were  forgiven 
and  relinquished.  The  EV  was  signed  in 
June  1989. 

Because  the  debt  forgiveness  under 
the  EV  was  only  provided  to  one 
company,  we  determine  it  to  be 
countervailable  because  it  was  limited 
to  a  specific  enterprise  or  industry  or 
group  of  enterprises  or  industries. 

To  determine  the  benefit  arising  from 
the  debt  forgiveness,  we  are  treating  the 
amount  of  the  forgiveness.  DM  3.948 
billion,  as  a  nonrecurring  grant  and 


calculating  the  benefit  according  to  the 
methodology  described  in  the  "Grant 
Methodology"  secticm  above.  At 
verification.  Ministry  of  Economics 
officials  stated  that  there  are  no  official 
statistics  on  long-term  interest  rates 
published  by  the  federal  government. 
Therefore,  we  reviewed  the  interest 
rates  published  in  the  International 
Monetary  Fund's  International  Financial 
Statistics  and  used  the  average  annual 
long-term  interest  rate  reported  in  that 
puUication  for  1989,  which  was  9.94 
percent,  as  our  discount  rate. 

Th6  portion  of  the  benefit  allocated  to 
the  i>eriod  of  investigation  was  adjusted 
pursuant  to  section  771(6)  of  the  Act. 
Under  this  section  of  the  Act,  the 
Department  may  subtract  any 
application  fee,  deposit,  or  similar 
payment  from  the  benefit  if  that 
payment  was  made  in  order  to  qualify 
for,  or  to  receive,  benefits  under  the 
program.  According  to  the  EV 
agreement,  Saaretahl  is  required  to  pay 
a  yearly  fee  of  DM  300,000  to  the 
Government  of  Germany.  Therefore,  we 
deducted  DM  300,000  from  the  portion 
of  the  benefit  attributable  to  the  period 
of  investigation  and  divided  the 
resultant  sum  by  DHS's  total  sales 
(which  includes  the  total  sales  of  both 
Saarstahl  and  Dillinger).  We  used  the 
sales  of  DHS  because  the  forgiveness  of 
Saarstahl's  debt  resulted  in  a  benefit  to 
DHS.  On  this  basis,  we  calculated  an 
estimated  net  of  16.02  percent  ad 
valorem.  The  estimated  net  subsidy  for 
Thyssen  imder  this  program  is  0.00 
percent  ad  valorem. 

2.  Debt  Forgiveness  by  Private  Banks 

Commercial  banks  also  participated  in 
the  restructuring  of  Saarstahl  during  the 
period  from  1978  through  the  final 
restructuring  of  the  company  in  1989. 
During  part  of  this  time  period  they 

firovided  both  short-  and  long-term 
oans  to  Saarstahl  which  were  not 
guaranteed  by  the  Governments  of 
Germany  or  Saarland.  In  the  yeara  1983 
through  1985.  the  bmks  forgave 
Saarstahl  DM  106.8  million  in  interest 
on  these  loens.  This  forgiveness  was  in 
response  to  the  company's  poor 
financial  condition  and  was  not  made  at 
the  request  of.  or  related  to  any 
assistance  provided  by,  the 
Governments  of  Germany  and  Saarland. 

Toward  the  end  of  1985.  the 
Govfamment  of  Saarland  presented  a 
long-term  restructuring  plan  for 
Saarstahl  to  Saarstahl's  creditors  and 
requested  that  they  forgive  an  additional 
amount  of  DM  350  million  in  loans. 
Based  on  this  request,  the  banks  agreed 
to  forgive  DM  217.33  million  of  dei>t 
owed  to  them  by  Saarstahl.  if  the 
Governments  of  Germany  and  Saarland 


would  forgive  all  debt  owed  to  them  by 
Saarstahl  and  if  the  Government  of 
Saarland  would  assure  the  future 
liquidity  of  Saarstahl.  With  the  signing 
of  the  EV,  the  governments  forgave 
Saarstahl's  debt  owed  to  them,  as 
discussed  above,  and  the  commercial 
banks  forgave  a  portion  their 
unguaranteed  loans  to  Saarstahl. 

The  talks  on  the  forgiveness  of 
Saarstahl's  debt  were  based  on  the 
common  notion  that  all  of  the 
participants,  including  the  private  and 
public  creditors,  would  have  to 
contribute  to  the  restructuring  of 
Saarstahl  if  this  restructuring  was  to  be  - 
successful.  The  Governments  of 
Germany  and  Saarland  made  their 
forgiveness  dependent  on  private 
creditors  also  forgiving  a  portion  of  their 
claims  against  Saarstahl.  The  private 
creditors  laid  down  the  same  condition 
with  regard  to  the  claims  of  the 
Governments  of  Germany  and  Saarland. 

We  determine  the  forgiveness  of 
interest  payments  in  the  years  1983 
through  1985  did  not  confer  a 
couDtervailable  subsidy  on  Saarstahl 
because  the  banks  were  acting 
independently,  without  any  direction  or 
participation  by  the  Governments  of 
Germany  and  Saarland.  However,  we 
determine  that  the  subsequent 
forgiveness  of  principal  was 
countervailable  because  it  was  required 
by  the  governments  as  part  of  a 
government-led  debt  reduction  package 
for  Saarstahl  and  because  the  two 
governments  guaranteed  the  future 
liquidity  of  Saarstahl,  thereby, . 
implicitly  assuring  the  private  banks 
that  the  remaining  portion  of  Saarstahl's 
outstanding  loans  would  be  repaid. 

At  verification,  we  established  that 
the  loans  were  forgiven  by  private  banks 
in  1989,  the  same  year  the  EV  was 
signed,  and  in  1987.  One  private  bank 
forgave  DM  541,000  in  debts  in  1987. 
The  remaining  portion  of  the  debt.  DM 
216.819  million  was  forgiven  in  1989. 

Using  the  same  methodology  used  to 
calculate  the  subsidy  for  the  government 
forgiveness  of  Saarstahl's  debt  in  1989, 
we  calculated  an  estimated  net  subsidy 
of  0.88  percent  ad  valorem  for  the  1989 
debt  forgiveness  of  DM  216.819  million. 
The  debt  forgiveness  which  occurred  in 
1987  was  expensed  in  the  year  of  receipt 
because  the  amount  forgiven  was  less 
than  0.5  percent  of  total  sales.  The 
estimated  net  subsidy  for  Thyssen  under 
this  program  is  0.00  percent  ad  valorem. 

3.  Worker  Assistance  Program 

Under  Article  56  of  the  European  Coal 
and  Steel  Community  (ECSC)  Treaty, 
persMis  employed  in  the  coal  and  steel 
industry  who  lose  their  jobs  may  receive 
assistance  for  "social  adjustment."  This 


assistance  is  provided  for  woricers 
afliacted  by  restructuring  measures, 
particularlyas  workers  withdraw  firom 
the  labor  market  into  early  retirement  or 
are  forced  into  unemployment.  The 
ECSC  disburses  asisistance  on  the 
condition  that  the  affected  country 
makes  an  equivalent  contribution. 

German  companies  seeking  assistance 
under  Article  56  of  the  ECSC  Treaty 
must  apply  to  both  the  Federal  Minister 
of  Labor  and  Social  Affairs  and  to  the 
Federal  Minister  of  Economics. 
Notification  of  approval  is  provided  by 
the  Federal  Minister  of  Labor  and  Social 
Affairs  which  is  also  in  charge  of 
distributing  such  funds  on  its  own 
account  and  on  behalf  of  the  ECSC. 

During  the  period  of  investigation, 
Saarstahl  and  Thyssen  received 
payments  for  their  workers  under 
Article  56(2)(b)  of  the  ECSC  Treaty.  The 
payments  were  made  to  provide  for 
prematurely  retired  employees.  In 
Germany,  a  company's  obligations  with 
respect  to  prematurely  retired 
employees  are  delineated  in  the  social 
plans  these  companies  have  with  their 
employees.  We  verified  that  anticipated 
Article  56  payments  were  taken  into 
account  during  the  negotiations  of 
Saarstahl's  and  Thyssen's  social  plans. 

At  verification,  we  also  established 
that  the  ECSC  share  of  the  payments  is 
provided  from  its  budget,  which  is 
financed  through  levies  and  fines  from 
coal  and  steel  producers  and  the  interest 
earned  on  the  investment  of  these 
proceeds.  Deficits  in  the  budget  are 
made  up  by  Member  State 
contributions.  However,  no 
contributions  have  been  made  by  the 
Member  States  since  1984.  Since  the 
ECSC  payments  in  1991  were  financed 
solely  from  producer  contributions,  they 
do  not  confer  a  countervailable  benefit. 

With  respect  to  the  German 
contributions  under  this  program, 
however,  we  determine  that  the  funds 
are  limited  to  a  specific  industry  or 
group  of  industries  and,  because  the 
funds  relieve  the  companies  of 
obligations  they  normally  would  have 
incurred,  that  they  confer  a 
countervailable  subsidy.  We  further 
determine  that  the  assistance  provided 
under  this  program  is  recurring  since 
the  recipients  can  expect  to  receive 
benefits  on  an  ongoing  basis.  Therefore, 
we  limited  our  analysis  to  funds 
received  during  the  period  of 
investigation,  1991. 

To  calculate  the  benefit,  we  took  half 
of  the  funds  received  by  the  companies 
under  this  program  in  1991,  which  is 
that  portion  attributable  to  the 
Government  of  Germany,  and  divided  it 
by  each  company's  total  sales  during  the 
period  of  investigation.  Using  this 


methodoloy,  we  calculated,  for 
Saarstahl,  an  estimated  net  subsidy  of 
0.38  percent  ad  valorem.  The  estimated 
net  subsidv  for  Thyssen  was  0.16 
percent  ad  valorem  under  this  program. 

n.  Program  Detamined  Not  To  Be 
Countervailable 

J.  The  Government  of  Saarland's  Equity 
Investment  in  DHS 

We  determined  that  the  Saarland's 
capital  contribution  of  DM  145.1  million 
described  in  the  "Government  Debt 
Forgiveness  in  1989"  above  to  be 
consistent  with  commercial 
considerations.  At  the  same  time  that 
the  Saarland  government  was  investing 
these  funds,  two  private  investors  were 
also  investing  in  DHS.  Using  these 
private  investors  as  a  benchmark,  we 
find  that  the  Government  of  Saarland 
made  its  investment  on  the  same  terms. 
Therefore,  we  determine  that  the 
Government  of  Saarland's  equity 
contribution  of  DM  145.1  million  does 
not  confer  a  countervailable  benefit.  For 
additional  information  regarding  this 
issue,  please  see  Comment  4,  below. 

Comments 

All  written  comments  submitted  by 
the  interested  parties  in  this 
investigation  which  have  not  been 
previously  addressed  in  this  notice  are 
addressed  below. 

Comment  1 

Respondent  maintains  that  the  private 
banks'  forgiveness  of  Saarstahl's  debts 
was  a  rational  commercial  decision 
because,  if  Saarstahl  had  filed  for 
bankruptcy,  the  banks  would  have  lost 
more  money  than  the  forgiven  portion  of 
the  debt.  Respondent  further  asserts  that 
private  banks  were  not,  in  any  way, 
coerced  by  the  federal  or  Saarland 
governments  to  forgiven  the  debt. 

Petitioners,  on  the  other  hand,  argue 
that  private  creditors  released  Saarstahl 
from  its  debts  as  part  of  a  package  deal 
in  which  the  governments  agreed  that 
they  would  continue  to  assume 
payments  on  the  guaranteed  debt. 
Without  government  intervention,  the 
private  banks'  forgiveness  would  not 
have  occurred.  Therefore,  petitioners 
maintain  that  the  private  banks 
forgiveness  in  countervailable, 
especially  since  Saarstahl  failed  to 
produce  documents  during  verification 
that,  Saarstahl  claimed,  would  have 
proved  otherwise. 

DOC  Position 

The  private  debt  forgiveness  was  part 
of  a  debt  reduction  package  negotiated 
by  the  Governments  of  Germany  and 
Saarland.  The  governments  made  the 
initial  approach  to  private  creditors 
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requesting  that  they  foi^ve  Saarstahl's 
debt.  In  exchange  for  the  private  deiA. 
forgiveness,  the  governments  agreed  to 
forgive  all  of  the  debt  due  to  them  by  the 
company.  In  addition,  the  Government 
of  Saarland  assured  the  private  banks  of 
Saarstahl's  liquidity.  Given  the 
governments'  extensive  role  in  bringing 
about  the  private  banks'  debt 
forgiveness  and  the  absence  of  any 
documentation  to  support  respondent's 
claim  that  the  banks'  actions  were 
commercially  sound,  we  find  the 
forgiveness  to  be  countervaiiable. 
We  also  note  that  we  requested 
additional  documents  relating  to  the 
debt  forgiveness  which  were  referred  to 
in  SaarsidiM's  response.  These 
documents  were  not  provided  to  the 
Department  by  the  company. 

Comment  2 

Petitioners  argue  that  the  Department 
should  treat  the  portion  of  Article  56 
assistance  provided  by  the  ECSC  like 
any  national  subsidization  of  employee 
severance  costs,  since  there  is  no 
difference  between  producer 
contributions  set  by  the  EC  and  other 
taxes  collected  by  governments  through 
other  funding  mechanisms.  Petitioners 
further  maintain  that  if  the  Department 
decides  that  the  benefits  funded  by  the 
ECSC  are  per  se  non-countervailable, 
then  this  should  only  apply  to  what 
Saarstahl  paid  in  levies  in  that  year.  In 
other  words,  the  Department  should 
countervail  the  money  received  by  the 
companies  in  excess  of  what  the 
companies  paid  in  levies  to  the  EC 
during  the  period  of  investigation. 

DOC  Position 

We  disagree  with  petitioners. 
Premiums  paid  to  the  ECSC  are  not 
similar  to  taxes  paid  to  a  national  or 
state  government.  These  premiums  are 
more  analogous  to  premiums  paid  for 
insurance  or  to  dues  paid  by  members 
of  an  association  or  union  which  are 
used  to  support  the  activities  of  the 
organization.  Premiums  paid  by  steel 
producers  to  the  ECSC  are  used  for  a 
variety  of  activities  to  support  ECSC 
members,  including  the  funding  of 
research  and  development  and  the 
provision  of  assistance  to  laid-off  steel 
workers. 

Government-administered 
unemployment  programs  funded  solely 
through  employee  and  employer 
contributions  are  not  countervaiiable. 
Such  programs,  like  the  workers 
assistance  program  under  Article 
56(2)(b)  of  the  ECSC  Treaty,  operate  like 
an  insurance  program.  The  feet  that  a 
company  or  individual  may  receive 
more  in  any  given  year  than  tb«  amotmt 
it  paid  into  the  program  is  not  a  basis 


for  concluding  that  the  program 
provides  a  countervaiiable  benefit.  Such 
an  occiurence  is  natural  with  any 
insurance  program.  As  long  as  the 
program  operates  without  government 
funds,  there  is  no  countervaiiable 
benefit. 

Comment  3 

Petitioners  maintain  that  Saarstahl 
failed  to  provide  translated  versions  of 
its  social  plans,  passed  after  the 
Stahlstiflung  was  created,  which  could 
have  revealwl  whether  the  company  was 
obligated  to  provide  assistance  for 
retraining  its  former  employees. 
Therefore,  the  Department  should 
determine,  as  best  information  available, 
that  Saarstahl's  social  plan  requires  the 
company  to  provide  assistance  for 
retraining  purposes.  Moreover, 
petitioners  argue  that  the  Department 
should  countervail  the  government's 
funding  of  the  Stahlstii^img,  since  it  is 
specific  to  Saarstahl  and  it  relieves  the 
company  of  its  financial  obligations. 

DOC  Position 

Although  we  are  not  assuming  any 
obligation  to  translate  documents,  our 
review  of  Saarstahl's  social  plans,  both 
the  translated  and  the  untranslated 
versions,  shows  that  the  company  is  not 
required  to  provide  assistance  to  its 
former  (or  present)  employees  for 
retraining  purposes.  Therefore,  we  view 
the  assistance  provided  by  the 
Stahlstiflung,  for  retraining  former 
Saarstahl's  employees,  as  distinct  from 
Saarstahl's  assistance  as  delineated  in 
its  social  plans.  Since  Saarstahl, 
-according  to  German  law.  is  only 
obligated  to  provide  assistance  pursuant 
to  the  terms  delineated  in  its  Social 
Plan,  the  Stahlstiflung  did  not  relieve 
the  company  of  any  obligations. 
Therefore,  no  countervaiiable  benefit 
was  provided  to  Saarstahl  from  the 
government's  funding  of  the 
Stahlstiftung. 

Comment  4 

Petitioners  maintain  that  the  financial 
performance  of  Saarstahl  and  Dillinger 
shows  that  neither  company,  nor  the 
two  combined,  were  equityworthy  in 
1989.  Consequently,  petitioners  argue 
that  the  Department  should  consider  the 
Saarland  government's  DM  145  million 
equity  infusion  into  DHS  as  inconsistent 
with  commercial  considerations. 

Respondent  asserts  that  the  Land's 
payment  of  DM  145  million  cannot  be 
construed  as  a  subsidy  because  it 
represented  a  fair  price  for  its 
investment  in  DHS  that  was  valued  by 
an  independent  accounting  firm 
(KPMG). 


DOC  Position 

We  believe  that  the  equity  infusion 
made  by  the  Government  of  Saarland 
into  DHS  was  on  terms  consistent  with 
commercial  considerations.  Because 
there  were  other  investors  besides  the 
Government  of  Saarland,  the  terms  of 
the  other  investors,  rather  than  the 
financial  performance  of  the  recipient 
company,  determine  whether  the 
government  investment  was  made  on 
terms  consistent  with  commercial 
considerations.  Moreover,  the  fact  that 
there  were  private  parties  willing  to 
invest  in  DHS  supports  the  conclusion 
that  the  company  is  equityworthy. 
Therefore,  because  the  two  other 
Investors,  ARBED  and  Usinor  Saciior. 
made  equity  infusions  at  the  same  time 
and  on  the  same  terms  as  the 
Government  of  Saarland,  we  determine 
that  the  equity  infusion  made  by  the 
Government  of  Saarland  into  DHS  was 
made  on  terms  consistent  with 
commercial  considerations.  This 
analysis  is  consistent  with  Department 
practice  when  there  are  other  parties 
making  equity  investments  at  the  same 
time  as  the  government.  (See,  e.g., 
Croundfish  fit)m  Canada  and  Offshore 
Platform  Jackets  and  Piles  from  the 
Republic  of  Korea.  51  FR  11779.  April 
7. 1986.) 

Comment  5 

Respondent  contends  that  Saarstahl 
Voelkingen  GmbH  (SVK)  was  privatized 
in  1989  by  the  Government  of  Saarstahl 
in  an  arm's  length  transaction  which 
involved  a  change  of  majority 
ownership  and  control  to  a  major 
unaffiliated  corporation.  Therefore, 
respondent  argues  that  the  Department 
should  not  consider  any  benefits 
bestowed  upon  Saarstahl's  predecessor 
company  to  pa.ss  through  to  the  new 
entity.  DHS. 

Petitioners  maintain  that  the  1989 
reorganization  of  Saarstahl  merely 
shifted  the  existing  public  and  private 
interests  in  Saarstahl  and  did  not 
privatize  the  company.  This  is  because 
the  government's  partial  sale  of  its 
interest  in  Saarstahl  in  1989  was 
negotiated  with  only  one  bidder  (Usinor 
Saciior),  a  situation  where  market 
discipline  was  not  applied,  and  because 
the  government  continued  to  maintain 
ownership  and  control  over  DHS. 
Consequently,  the  change  in  Saarstahl's 
ownership  does  not  affect  pass-through 
of  benefits. 

DOC  Position 

Because  the  debt  forgivenete  was  part 
of  the  deal  negotiated  to  effect  the 
m«ger.  we  consider  the  forgiveness  to 
benefit  the  newly-formed  company,  not 
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the  pFBdecesfior  to  DHS.  Therefoie,  pass 
through  of  subsidies  received  by  the 
predecessor  company  is  not  at  issue 
here. 

Comment  6 

Respondent  contends  that  the 
Eleparttnent  ^Kmld  characterize  Ibe 
loans  gtieranteed  by  federal  and  Land 
governments  as  ^ants  provided  to 
Saarstaltl  in  1978  in  the  amouAt  t)f  dn 
loans.  This  is  because  both  govemmeifts 
gtiaranteed  these  loans  to  a  financiaBy- 
troubled  company,  with  the  knowledge 
that  Saarstaid  could  never  repay  the 
bank  creditois,  and  that  they  uhimiftdy 
would  have  to  repay  the  entire  principal 
and  interest  on  the  loan.  Therefore, 
respoodent  aigues  that  the  Department 
should  allocate  the  guaranteed  loao 
amouot,  as  a  grant,  over  time 
commeoiciiig  in  1978. 

Furthermore,  respondent  maintains 
that  the  &mds  provided  pursuant  to 
administrative  orders  and  govenuneflt 
oootraots  were  leciuring  bene&ts  duiing 
the  period  197S-1985.  Due  to 
limitations  imposed  on  assistance  to  the 
European  steel  companies,  under  the 
European  Communities  State  Aids 
Code,  these  funds  were  terminated  in 
1985.  T^refore,  respondent  argues  that 
the  Department  should  expense  rather 
than  allocate  these  beneBts. 

DOC  Position 

There  is  no  evidence  on  the  record  to 
suggest  that  the  Governments  of 
Germany  and  Saarland  provided  the 
loan  guarantees  to  Saarstahl  with  the 
knowledge  that  the  company  would  be 
unable  to  repay  its  bank  creditors. 
Indeed,  at  the  time  th«  loan  guaraotees 
were  given,  Saarstahl  received  loans 
from  priv^e  banks  without  guarantees 
from  eithar  govermnent.  Payments  made 
on  th«  guaranteed  loans  as  well  as  other 
subsiddes  provided  to  Saarstahl  were  fill 
subject  ta  repaymeat  obligabons  ^RZV^ 
upon  the  company's  realization  of  profit 
in  the  future.  Prior  to  the  debt 
forgiveaess  in  1989,  if  Saarstahl  had 
been  able  to  realize  profits  the  company 
would  have  been  obligated  to  resmne  its 
payments  to  its  creditor  banks,  and, 
according  to  the  company's  contractual 
agreemertt  with  die  two  governments, 
would  also  have  been  obligated  to  repay 
all  of  its  RZVs. 

Similarly,  with  respect  to  funds 
provided  pursuant  to  administrative 
orders  and  government  contracts,  these 
funds  were  not  grants  because  they  were 
tied  to  repayment  obligations. 
Therefore,  we  have  treated  them  as 
loans  which  were  forgiven  is  1989. 


Comment? 

Petitioners  and  Saaistahl  argve  Iliat 
we  should  aUocate  the  benefit  from  d» 
debt  laqgivaness  only  over  SaerstaU's 
sales,  and  not  the  sales  of  DHS. 
PetitJonen  ai^e  that  lihe  beneifits  from 
the  forgiveness  are  tied  only  to 
Saarst^'s  products. 

DOC  Positioii 

Although  the  original  dsbt  was 
incurred  by  Saarstahl,  the  foi;giveness  of 
the  debt  was  tied  specifically  to  the 
creation  of  DHS.  Without  flie 
forgiveness  of  the  debt,  there  would 
have  been  no  DHS.  T^wrefore,  w« 
believe  that  since  the  debt  forgiveness 
was  a  condition  for  the  creation  of  DHS, 
the  benefit  from  the  fbrgrveness  is 
properly  allocated  to  DHS's  sales. 

Verification 

In  acooFdance  widj  section  77€{b)  of 
the  Act,  we  verified  the  information 
used  in  rnakmg  our  final  determination. 
We  followed  standard  verification 
procedures,  including  meeting  with 
government  and  company  officials, 
examination  of  relevant  socountiog 
records,  and  examination  of  original 
source  documents.  Our  verification 
results  are  outlined  in  detail  in  the 
public  versions  of  the  verification 
reports,  which  are  on  file  in  the  Central 
Records  Unit  (Room  B-099  of  the  Main 
Commerce  Building). 

Saspension  of  Liquidation 

In  accordance  wifli  section  705(c)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  continue  to  suspend 
liquidation  of  entries  of  certain  additive 
steel  products  from  Germany,  which  we 
entered  or  withdrawn  fitun  warehouse 
for  consumption  on  or  sfier  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  and  to  require  a  cash  deposit 
or  bond  of  estimated  countervailing 
duties  equal  to  the  following  rate: 


Company 

Ad  mkvem  tale 

Country-wide  rate  ..._ „ 

17.28  percenl. 

Because  the  estimated  net  subsidy  for 
Thyssen  is  €.16  percent  ad  valorem, 
which  is  de  minimis.  Thyssen  is  exempt 
fitjm  the  suspension  of  liquidation. 

rrC  Notification 

In  accordance  widi  section  705(d)  of 
the  Act  we  %rill  notify  the  ITC  of  oor 
detaoninctitm.  in  additim,  we  ere 
makaag  available  to  the  ITC  all 
nonprivilagad  and  noaproprieiary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  infbrmatinn  in  our  files 


provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
pubHdy  or  tmdnr  an  administivtive 
protectrvB  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations,  Import 
Administration. 

If  the  ITC  detBmmws  that  material 
injury.,  or  the  threat  of  material  vajaqf, 
doas  xwt  exist,  these  proceedings  mHiie 
terminated  and  all  estimated  duties 
deposited  or  securitiesfKisted  as  a  resalt 
of  the  suspension  of  liquidation  will  he 
refunded  or  cancelled.  If,  luawwtt,  the 
ITC  determines  that  such  injury  does 
exist,  we  will  issue  a  countervailing 
duty  order,  directiBig  Customs  officers  to 
access  countervailiag  duties  on  entries 
of  certain  additiire  steel  products  from 
Germany  ent««d,  or  withdrawn  from 
wareihouee,  for  consumption,  as 
doBcaibed  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Return  <n-  Destnictioa  offtopdetaiy 
Information 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
Administrative  Protective  Order  (APQ) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  355.34(d). 
Failure  to  comply  is  a  vic^ation  of  the 
APO. 

This  determination  is  pubHsbed 
pursuant  to  section  705(d)  of  the  Act  (19 
U.S.C.  167ld(dl)ttnd  190^ 
355.20(aK4). 

Dated:  January  19, 1993. 
Alan  M.  Dunn, 
Assistant  Secretary  for  Jmpoa 
Administration. 

IFRDoc  93-2003  Filed  1-26-93;  «:45  am] 
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Final  AffinnatliM  Couatarvailing  Duty 
DeterminaUon:  Oartaifl  Hot  RoHed  Laad 
and  Stamuth  Caibofi  Steal  Pioducts 
From  the  UnMad  Xingdom 

AGENCY:  ImpcMt  Administration, 
International  Trade  Administr^ioa, 
Department  of  Commerce. 

EFFECTIVE  DATE:  January  27, 1993. 

FOR  RiRTHER  •tfORMA'nON  CONTACT: 
Stephanie  L.  Hager  or  Annika  L.  O'Hara. 
Office  of  Countervailing  investigations. 
Import  Administration,  US,  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue  NW.,  Washington. 
DC  20230;  talaphone  (202J  482-^S0S5  or 
482-0588,  raspactivaly. 
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Final  Determinatioii 


The  Department  of  Commerce  (the 
Department)  determines  that  benefits 
which  constitute  subsidies  within  the 
meaning  of  the  coxintervaiUng  duty 
(CYD)  law  are  being  provided  to 
manufactwers,  producers,  or  exporters 
in  the  United  Kingdom  of  certain  hot 
rolled  lead  and  bismuth  carbon  steel 
products  (hereinafter:  "certain  additive 
steel  products"). 

For  information  on  the  estimated  net 
subsidy,  please  see  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  the  publication  of  the 
preliminary  determination  (57  FR 
42974,  September  17, 1992).  the 
following  events  have  occurred. 

We  verified  the  information  used  in 
making  our  preliminary  determination 
from  September  28  through  October  9. 
1992. 

On  October  16, 1992,  in  accordance 
with  section  705(a)(1)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  we 
aligned  the  final  determination  in  this 
investigation  with  the  final 
determination  in  the  companion 
antidumping  duty  (AD)  investigation  of 
the  same  merchandise  (57  FR  48020, 
October  21, 1992).  On  November  6. 
1992,  at  the  request  of  respondents,  we 
postponed  the  final  CVD  and  AD 
determinations  until  January  11, 1993 
(57  FR  53691,  November  12. 1992). 

The  parties  submitted  case  and 
rebuttal  briefs  on  November  18  and  24, 
1992,  respectively.  A  public  hearing  was 
held  on  December  2, 1992. 
Supplemental  briefs  were  filed  on 
December  7, 1992. 

On  January  11, 1993,  we  postponed 
for  a  second  time  the  final  CVD  and  AD 
determinations  until  January  19. 1993 
(Not  Yet  Published). 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  hot  rolled  bars  and 
rods  of  non-alloy  or  other  alloy  steel, 
whether  or  not  descaled,  containing  by 
weight  0.03  percent  or  more  of  lead  or 
0.05  percent  or  more  of  bismuth,  in  coils 
or  cut  lengths,  and  in  numerous  shapes 
and  sizes.  Excluded  from  the  scope  of 
this  investigation  are  other  alloy  steels 
(as  defined  by  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
Chapter  72,  note  1  (0).  except  steels 
classified  as  other  alloy  steels  by  reason 
of  containing  by  weight  0.4  percent  or 
more  of  lead  or  0.1  percent  or  more  of 
bismuth,  tellurium,  or  selenium.  Also 
excluded  are  semi-finished  steels  and 
flat-rolled  products. 

Most  of  tne  products  covered  in  this 
investigation  are  provided  for  imder 


subheadings  7213.20.00.00  and 
7214.30.00.00  of  the  HTSUS.  Small 
quantities  of  the  subject  merchandise 
may  also  enter  the  United  States  under 
the  following  HTSUS  subheadings: 
7213.31.30.00,  60.00;  7213.39.00.30. 
00.60.  00.90;  7214.40.00.10.  00.30, 
00.50;  7214.50.00.10,  00.30.  00.50; 
7214,60.00.10. 00.30, 00.50;  and 
7228.30.80.00.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  o\ir 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Analysis  of  Programs 

For  purposes  of  this  final 
determination,  the  period  for  which  we 
are  measuring  subsidies  (the  period  of 
investigation  (POD)  is  calendar  year 
1991,  which  corresponds  to  the  fiscal 
years  of  the  UK  producers  of  the  subject 
merchandise.  United  Engineering  Steels 
Limited  (UES),  Allied  Steel  and  Wire 
Limited  (ASW).  and  Glynwed 
International  pic  (Glynwed). 

Purusant  to  19  CFR  355.20(d),  we 
compared  the  total  ad  valorem  subsidy 
received  by  each  firm  to  the  country- 
wide rate  for  all  programs.  On  the  basis 
of  this  comparison,  the  rates  for  ASW 
and  Glynwed  were  significantly 
different  from  the  coimtry-wide  rate. 
Therefore,  these  firms  received 
individual  company  rates.  The 
calculated  rate  for  UES  will  be  used  for 
all  other  manufacturers,  producers,  and 
exporters  of  certain  additive  steel 
products  in  the  United  Kingdom. 

As  a  result  of  the  ongoing 
Countervailing  Duty  Investigation  of 
Certain  Steel  Products  from  the  United 
Kingdom  (Certain  Steel),  we  have  been 
made  aware  of  certain  programs,  not 
originally  investigated  in  this  case, 
which  appear  to  provide  subsidies,  e.g., 
European  Investment  Bank  loans. 
Nevertheless,  we  did  not  have  sufficient 
time  to  obtain  and  verify  information 
with  respect  to  these  programs. 
Accordingly,  we  will  address  them 
during  the  first  administrative  review  of 
the  CVD  order  in  this  case,  as  is 
contemplated  by  section  355.39  of  the 
Department's  Proposed  Regulations 
(Countervailing  Duties;  Notice  of 
Proposed  Rulemaking  and  Request  for 
Pubhc  Comments  (Proposed 
Regulations).  54  FR  23366  (May  31. 
1989)),  assuming  a  CVD  order  is  issued 
an  administrative  review  is  requested. 

Based  upon  our  analysis  of  the 
petition,  responses  to  our 
questionnaires,  verification,  and  written 
comments  bom  the  interested  parties, 
we  determine  the  following: 


L  Paas-Throogh  of  Benefits  From  RSC  to 
UES 

].  Background 

UES  is  a  joint  venture  company  which 
was  formed  in  1986  by  the  government- 
owned  British  Steel  Corporation  (BSC) 
and  a  privately  owned  company.  Guest, 
Keen  A  Nettlefolds  (GKN).  Both  BSC 
and  GKN  contributed  "productive 
vnils"  {e.g.,  steel  works,  re-rolling 
mills),  accounts  receivable,  cash,  and 
inventories  to  the  joint  venture  in  return 
for  shares  in  UES.  More  specificallv. 
BSC  contributed  a  major  portion  of  its 
Special  Steels  Business  which  produced 
engineering  steels,  while  GKN 
contributed  its  Biymbo  Steel  Works 
(Brymbo)  and  its  forgings  business.  At 
the  time  of  the  formation  of  UES,  BSC 
was  wholly  owned  by  the  UK 
government.  However,  in  1988,  BSC  was 
privatized  and  now  bears  the  name 
British  Steel  pic  (BS  pic). 

For  purposes  of  our  preliminary 
determination,  in  order  to  determine 
whether  UES  received  a  coimtervailable 
benefit  during  the  POI.  the  Department 
examined  the  transaction  forming  the 
UES  joint  venture  to  ascertain  whether 
the  terms  obtained  by  BSC  were 
consistent  with  commercial 
considerations.  In  that  determination, 
we  found  that  UES  was  subsidized  to 
the  extent  that  BSC  paid  a  premium  for 
its  shares  in  UES. 

The  Department  has  received 
numerous  comments  on  the  issue  of 
whether  subsidies  provided  to  BSC 
prior  to  the  formation  of  ITES  were 
passed  through  the  UES.  These 
comments  are  stimmarized  as  follows. 

2.  Petitioners'  Position 

Petitioners  argue  that,  under  the 
circumstances  of  this  investigation, 
section  701(a)  of  the  Act  requires  that 
the  entire  net  subsidy  provided  to  the 
recipient  be  countervailed.  Petitioners 
note  that  the  Court  of  International 
Trade  (CTT)  has  found  BSC  to  be  the 
recipient  of  countervailable  subsidies. 
British  Steel  Corp.  v.  United  States,  605 
F.  Supp.  286,  289.  294-295  (OT  1985). 
Petitioners  claim  that,  whatever  part  of 
the  benefit  stream  flowing  bom  the  net 
subsidy  remains,  there  is  no  provision 
in  the  law  which  allows  this  benefit 
stream  to  be  terminated  and  as  a  result 
of  mere  changes  in  corporate  form  and 
ownership. 

Indeed,  petitioners  state  that 
countervailable  benefits  "survive"  most 
types  of  corporate  restructuring  because 
suDsidies  are  fungible,  i.e.,  they  are 
normally  attributed  to  all  operations  of 
the  recipient  company  because  they 
benefit,  directly  or  indirectly,  all 
operations  of  the  company.  Thus,  the 
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conveyance  of  a  major  portion  of  the 
Special  Steels  Business  to  UES,  which 
petitioners  diarac1erize«s  a 
restnidurin^  ofBSC,  did  not  affed  Ihe 
countervailability  oT  the  benefits 
bestowed  on  BSC.  A  pro  rata  share  of 
BSC's  beneFits  is,  therefore,  allocable  to 
the  production  of  the  Spedal  Steels 
Business. 

Citing  Armco,  Inc.  v.  United  States, 
733  F.  Supp.  1514, 1523  (OT  1990), 
petitioners  argue  that  it  is  the 
Department's  obligation  to  countervail 
subsidies  granted  directly  or  indirectly 
to  companies.  Petitioners  emphasize 
that  the  Special  Steels  Business  was 
conveyed  to  UES  as  a  complete 
operating  business  in  a  related  party 
transaction.  In  support  of  their  position, 
petitioners  state  that  the  "purchaser"  of 
the  Special  Steels  Business,  UES,  is  not 
independent  of  BSC,  because  BSC  owns 
half  oFthe  voting  stock  and  over  60 
percent  of  the  total  stock  in  UES,  and 
contributed  the  vast  majority  of  its 
assets.  Essentially  everything  the 
Special  Steels  Business  had  as  a  part  of 
BSC.  Including  the  benefit  of  its 
allocable  share  of  BSC's  subsidies,  it 
continued  to  have  after  the  transfer. 

Petitioners  claim  that  the 
Department's  finding  in  Certain  Steel 
Products  fi'om  Sweden;  Final  ResiUts  of 
Countervailing  Duty  Administrative 
Review,  (Swedish  Steel).  56  FR  47185 
(September  18. 1991)  is  relevant  to  the 
situation  in  the  current  investigation.  In 
Swedish  Steel,  the  Department 
determined  that  a  corresponding 
decrease  in  the  countervailable  benefit 
did  not  occur  with  the  sale  of  one-third 
of  a  company's  stock  to  a  private  party. 
In  Swedish  Steel,  as  in  the  instant  case, 
it  was  merely  the  oviniership  that  was 
conveyed.  Petitioners  contend  that  it 
has  long  been  held  by  the  Department 
that  a  purchase  of  stock  fi'om  the  public 
at  whatever  price,  is  not  a  si^sidy 
because  the  proceeds  go  to  the 
purchaser,  not  to  the  company.  Final 
Affirmative  Countervailing  Duty 
Detenninations;  Certain  Steel  Products 
fi-om  Spain.  47  FR  51438  (November  15. 
1982)  and  Cold-Rolled  Carbon  Steel 
Flat-Rolled  Products  from  Argentina; 
Final  Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order.  (Subsidies  Appendix),  49  FR 
18006  {April  26, 1984).  Conversely, 
according  to  petitioners,  the 
privatjz^on  of  a  company  through  the 
sale  of  its  stodc  does  not  extinguish 
subsidies  because  the  transfer  of  wealth 
is  from  the  new  owners  to  the 
government.  Thus,  the  creation  of  UES 
in  1986.  as  well  as  the  privatization  of 
BSC  in  1988,  had  no  effect  on  the 
countervailability  of  any  subsidies 
provided  to  BSC 


Petitioners  argue  that  Congress  and 
the  courts  have  carefully  circumscribed 
the  Department's  authonty  to 
countervail  less  than  the  net  amoimt  of 
the  subsidy  by  setting  out  a  short  list  of 
narrowly  de&ied  oKsets.  Petitioners 
state  that  none  of  these  ofisets  relates  to 
the  sale  of  a  subsidized  compai^. 
Section  771(6)  of  the  Act  S.  Rep.  No. 
249  at  86, 1979U.S.C.C.A.N.  at  472, 
Hercules,  Inc.  v.  United  States,  673  F. 
Supp  454  (OT  1987).  Petition's  ai;^ie 
that  under  the  circurosteooes  of  the 
cujrent  investigation,  the  Department 
has  no  authority  to  ad^ist  or  modify  the 
net  Sttbskiy  that  has  already  been 
established,  except  to  the  extent  of 
statutory  of&ets. 

Petitioners  note  ^at  two  yeais  after 
the  formaftion  of  UES,  BSC  was 
privatised.  Petitioners  emphasize  that 
both  before  and  after  BSC's 
privatization,  BSC  owned  60  percent  of 
UES  and  had  the  ability  to  control  the 
joint  venture.  Petitioners  claim  that  the 
sale  of  BSC  stock  did  not  affect  the 
previous  conveyance  of  BSC's  Special 
Steels  Business  to  UES  and  that  none  of 
the  prior  subsidies  provided  to  BSC 
were  purged  as  a  result  of  its 
privatization.  According  to  petitioners, 
this  is  because  (1)  the  financial  position 
of  BSC  remained  unchanged  after  the 
privatization,  (2)  the  CVD  law  is 
concerned  with  determining  whether 
the  subject  merchandise,  not  the  owner 
of  the  company,  benefits  from  a  subsidy, 
and  (3)  aibsidies  distort  the  economy 
because  they  provide  resources  that 
would  have  gone  to  different  uses  if 
they  had  not  been  employed  to  create 
steel-producing  assets  to  the  detriment 
of  the  U.S.  steel  industry. 

According  to  petitioners,  respondents' 
argument  concerning  upstream 
subsidies  totally  misinterprets  the 
meanii^  of  the  statute.  Petitioners  argue 
that  it  is  obvious  that  the  upstream 
subsidy  provisions  were  meant  to  deal 
with  "input  products  •  *  *  used  in  the 
manu£acture  of  the  products  under 
investigation,"  and  that  a  business  is  not 
an  input  product.  Section  771  A{a)  of  the 
Act. 

3.  Respondents'  Position 

According  to  respondents,  when  the 
ownership  and  control  of  an  asset  is 
transferred  from  a  state-owned 
enterprise  to  a  private  company  in  an 
arm's  length  transaction  or  otherwise  at 
market  value,  merchandise  produced 
with  that  asset  by  the  new  owner  does 
not  derive  a  benefit  bom  any  past 
subsidies  that  the  state-owned 
enterprise  may  have  received. 
Respondents  contend  that  any  prior 
subsidies  io  BSC  should  continue  to  be 
apportioned  over  the  production  at  the 


company  that  received  and  supposedly 
benefitted  from  those  subsidies^  i.e., 
BSC  Respandaots  aigue  that  the  assets 
transferred  to  UES,  like  assets  that  ai^gfat 
be  said  to  totally  uarelated  third  paities. 
did  not  "receive"  the  subsidias-^SC 
did. 

Fuitiaermore,  jespondents  state  that 
there  is  no  necessary  or  logical 
connection  between  the  DepartnMnt'a 
methodology  of  apportioning  the 
subsidy  received  by  «  fins  over  «11  of 
the  products  produced  by  the  firm  aad 
petitionees'  ccmtention  thet  every  asset 
of  a  subsidized  firm  bears  a  subMdy 
taint  that  stays  with  the  asset  no  raattw 
who  subsequently  acquires  it.  The 
Depaitment  imposed  couatervailiag 
duties  in  the  prior  BSC  cases  htnsuss  nf 
the  benefits  received  by  BSC  ass 
company,  not  because  of  the  benefits 
received  by  individual  assets. 

According  to  respondents,  under 
Department  and  judicial  precedent,  the 
attribution  of  subsidies  to  a  compmiy 
that  did  not  receive  the  subsidies  would 
only  be  appropriate  where  the  company 
that  received  the  subsidies  either 
controlled  or  was  controlled  by  the  first 
company.  Armco  Inc.  v.  United  States. 
733  F.  Supp.  1514, 1521  (OT  1990)*and 
Final  Affinnative  Countervailing  Duty 
Determination :  Certain  Stainless  Steel 
Hollow  Products  from  Sweden,  52  FR 
5794  (February  26. 1987).  Accordii^  to 
respondents,  the  creation  of  UES  was  in 
no  way  an  "intca-corporate 
machination"  by  BSC  Instead.  UES  was 
a  boiw  fide  joint  venture  between  BSC 
and  GKN,  resulting  in  a  new 
commercial  enterprise  that  was  not 
under  the  control  of  BSC. 

Respondents  support  the 
Department's  preliminary  detarmioation 
not  to  attribute  to  UES  any  subsidies 
received  by  BSC  in  ig7»-1966.  in 
rejecting  petitionAv'  contention  that 
pre-19d6  subsidies  given  to  BSC  should 
be  applied  to  UES.  respondents  assert 
that  the  Department  could  only  find 
UES  to  have  beea  subsidized  to  the 
extent  that  UES  securities  transferred  to 
BSC  eai^t  be  worth  leas  than  the  value 
of  the  assets  transferred  to  UES  by  BSC 
Respondents  maintain  that  this  is 
logical  because  when  ownership  and 
contr(d  of  an  asset  is  transferred  from  s 
state-owned  enterprise  to  a  private 
company  in  an  arm's  length  transaction 
or  otherwise  at  market  value,  products 
from  that  oompaBy  should  not  bs 
subject  to  countervailing  duties  ss  a 
coBsequenoe  of  any  pest  subsidies  that 
the  state-owned  enterprise  reoeivsd. 

According  to  respondents,  the 
Depaitment'spmliminarydecisioQis     ' 
consistent  with  its  established  i 
that  purchasers  of  assets  at  fair  i 
value  from  nihsidiiwd  <XNnpanias 
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shoviM  not  be  countervailed.  Final 
AfBnnative  Countervailing  Duty 
Determination;  Oil  Country  Tubular 
Goods  from  Canada.  (CXTTG  from 
Canada),  51  FR 15037  (April  22, 1986) 
and  Liine  from  Mexico:  I^liminary 
Results  of  Changed  Circumstances, 
Countervailing  Duty  Administrative 
Review,  54  FR  1753  Qanuary  17, 1989). 

In  addition.  re^Kindents  argue  that 
the  err  has  implicitly  endorsed  the 
approach  taken  by  the  Department  in  its 
preliminary  determination  in  SSAB 
Svenskt  Stool  AB  v.  U.S.,  764  F.  Supp. 
650  {or  1991),  in  which  the  court 
upheld  the  Department's  determination 
that  SSAB  had  received  countervailable 
subsidies  because  it  had  purchased 
assets  frtim  a  state-owned  company  at 
below  their  market  valiie.  Finally, 
respondents  assert  that  the  statutory 
provision  regarding  upstream  subsidies 
provides  huliher  compelling  support  for 
the  Department's  approach  in  the 
preliminary  determination.  Section 
771 A  of  the  Act  provides  that  a  subsidy 
on  inputs  used  in  the  production  of 
subject  merchandise  should  be 
countervailed  only  if  it  "bestows  a 
competitive  benefit  on  the 
merchandise." 

Respondents  explain  that  p>etit1oners 
incorrectly  claim  that  the  "offset 
provision"  is  relevant  in  this  case. 
According  to  respondents,  section 
771(6)  of  the  Act  concerns  the 
subtraction  from  the  gross  subsidy 
amount  of  any  charges  that  reduce  the 
value  of  the  subsidy  to  the  recipient. 
According  to  respondents,  the  offset 
provision  does  not  set  guidelines  for  the 
identification  of  a  subsidy.  Alberta  Park 
Producers'  Marketing  Board  v.  U.S.,  669 
F.  Supp.  445.  452  (OT  1987). 

Respondents  maintain  that  this  case  is 
distinguishable  from  the  ongoing 
investigation  of  Certain  Steel.  According 
to  respondents,  the  key  issue  in  the 
present  investigation  is  whether  and 
when  subsidy  benefits  received  by  one 
entity  should  be  attributed  to  a  second 
entity  because  the  second  entity  owns 
some  assets  that  were  once  owned  by 
the  subsidy  recipient,  i.e.,  whether  some 
portion  of  the  subsidies  provided  to  BSC 
"traveled"  with  those  assets  to  their 
"new  home"  at  UES.  On  the  other  bend, 
the  Certain  Steel  investigation  deals 
with  the  "extinguishment"  of  subsidies 
where  the  effect  of  the  privatization  of 
the  subsidy  redpient  is  the  critical 
factor.  Respondents  state  that,  in  the 
formation  of  UES,  there  was  no  sale  by 
the  UK  government  of  its  ownership  in 
a  state-owned  company  that  had 
received  past  subsidies.  Rather,  there 
was  merely  a  sale  by  BSC  of  a  small 
portion  of  its  assets  to  UES,  an 
autonomous  company  formed  through 


arm's  length  negotiations  between  BSC 
and  GKN.  Whether  subsidies  become  an 
inherent  part  of  the  assets  of  a 
subsidized  state-owned  enterprise  and. 
therefore,  should  be  deemed  to  "travel" 
with  those  assets  when  they  become 
owned  by  another  party,  is  a  key  issue 
that  the  Department  must  resolve, 
according  to  respondents. 

4.  DOC  Deteradnaiion 

Based  upon  a  reconsideration  of  the 
preliminary  determination  and  upon 
reviewing  the  comments  submitted  by 
the  interested  parties,  the  Departmmit 
determines  that  a  company's  sale  of  a 
"business"  or  "productive  unit"  does 
not  alter  the  effect  of  previously 
bestowed  subsidies.  'The  Department 
does  not  examine  the  impact  of 
subsidies  on  particular  assets  or  tie  the 
benefit  level  of  subsidies  to  changes  in 
the  company  under  investigation. 
Therefore,  it  follows  that  when  a 
company  sells  a  productive  unit,  the 
sale  does  nothing  to  aher  the  subsidies 
enjoyed  by  that  productive  unit. 

The  subsidies  provided  to  a  company 
presumably  are  utilized  to  finance 
operations  and  investments  in  the  entire 
company,  including  productive  units 
that  are  subsequently  sold  or  spun  off 
into  joint  ventures.  "Therefore,  as  the 
company  disposes  of  its  productive 
entities,  these  entities  take  a  portion  of 
the  benefits  with  them  when  they 
"travel  to  their  new  home." 

The  Department  has  appHed  this 
analysis  only  to  g  subsichzed  company's 
"businesses"  or  "productive  units," 
which  are  sold  off.  An  ai>alysis  which 
would  require  the  Department  to 
examine  each  individual  asset  that  a 
company  sells  would  be 
administratively  unfeasible.  A 
subsidized  company's  sale  of  a 
productive  unit  is  a  more  reasonable 
basis  on  which  to  allocate  the  pass- 
through  of  subsidies. 

This  approach  avoids  creating  an 
opportunity  for  circumvention  of  the 
CVD  law.  Should  be  determine  that  the 
original  recipient  of  subsidies  continues 
receiving  the  entire  benefit  of  those 
subsidies,  we  would  not  only  leave 
companies  like  BSC  "holding  the  bag," 
we  would  also  invite  subsidy  recipients 
to  sell  off  units  that  produce  or  export 
countervailed  merchandise  to  the 
United  States.  In  the  end,  a  "bubble"  of 
subsidies  would  remain  with  a  virtually 
empty  corporate  shell  which  would  not 
be  affected  by  any  countervailing  duties 
because  it  did  not  produce  or  export  the 
countervailed  merchandise  to  the 
United  States. 

Based  on  this  methodology,  the 
Department  considers  the  portion  of 
BSC's  Special  Steels  Business  that  was 


•old  to  UES  a  "productive  unit"  or 
business.  Acconlingly,  the  Department 
finds  that  a  portion  of  the  pre-1986 
subsidies  provided  to  BSC  passed 
through  to  the  Special  Steels  Business  at 
its  new  "home,"  UES. 

Based  on  the  verification  reports  and 
other  information  submitted  cm  the 
record  of  this  investigation,  we  have 
found  that  the  formation  of  UES  was  not 
simply  a  corporate  restructuring,  as 
alleged  by  petitioners.  Therefore, 
subsidies  provided  to  BSC  after  the 
formation  of  UES  did  not  automatically 
pass  through  to  UES.  With  respect  to 
UES,  the  Department  has  found  that  this 
is  ui  independent  joint  venture 
company,  managed  as  a  separate 
corporate  entity  bom  its  parent 
companies  BSC  {trom  1988:  BS  pic)  and 
GKN.  There  is  no  information  on  the 
record  to  support  petitioners'  allegation 
that  UES  is  a  mere  continuation  of 
BSC's  Special  Steels  Business. 

UES  was  created  after  several  years  of 
difficult,  arm's  length  negotiations 
between  BSC  and  GKN  and  became  a 
"limited"  {i.e.,  incorporated)  company 
immediately  upon  its  inception.  We 
found  nothing  during  verification  which 
indicates  that  the  negotiations  for  UES 
were  not  held  at  arm's  length. 

Because  UES'  two  owners,  BSC/BS 
pic  and  GKN,  each  hold  50  percent  of 
the  voting  shares,  there  must  be 
consensus  between  them  for  any 
proposal  to  pass.  At  verification,  we 
reviewed  the  minutes  of  UES'  board 
meetings  for  the  first  two  years  after  the 
joint  venture's  formation.  The  minutes 
did  not  indicate  that  the  board  meetings 
were  dominated  by  BSC  In  addition,  we 
studied  documents  which  listed  the 
members  of  UES'  board  and  executive 
committee  in  1986  and  1992.  We  noted 
that  BSC/BS  pic  had  fewer 
representatives  on  UES'  board  and 
committee  than  did  GKN  and  other 
private  sector  companies.  At 
verification,  we  also  foimd  that  in  1988, 
BSC  did  not  exercise  its  right  to  appoint 
the  chairman  of  the  board.  Instead,  BSC 
and  GKN  agreed  to  reappoint  the  then 
diairman,  who  was  an  ex-GKN  official. 

We  also  beUeve  that  UES  is  an 
independent  corporate  entity  based  on 
our  examination  of  the  business 
relationship  between  UES  and  BS  pic, 
which  continues  for  historical  and 
practical  reasons.  We  verified  that  the 
prices  paid  by  UES  to  BS  pic  for»raw 
materials  are  market,  not  transfer, 
prices.  Other  exchanges  between  the 
two  companies  are  also  made  on  normal 
commercial  terms. 

Based  on  this  information,  we  find 
that  UES  is  a  separate  corporate  entity 
and  not  controlled  by  BSC.  At 
verification,  we  fovmd  no  evidence  of 
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any  mechanisms  for  passing  through 
subsidies  from  BS  pic  to  UES  (e.g.,  cash 
inhisions)  after  the  formation  of  the 
joint  venture.  Therefore,  we  determine 
that  any  benefits  received  by  BSC  after 
formation  of  the  joint  venture  do  not 
pass  through  to  UES. 

5.  Allocation  of  Subsidies  to  UES 

Because  it  is  the  Department's  long- 
standing practice  to  allocate  subsidies 
over  the  sales  of  the  subject 
merchandise,  it  is  reasonable  to  use  the 
ratio  between  the  sales  of  BSC's  Special 
Steels  Business  and  the  sales  of  the 
entire  BSC  at  the  time  of  the  formation 
of  UES,  i.e.,  at  the  end  of  fiscal  year 
1985/86,  as  the  basis  on  which  we 
would  apportion  the  subsidies  to  UES. 
However,  consistent  with  our 
determination  that  subsidies  follow 
productive  imits,  we  must  also  take  into 
account  subsidies  allocated  to  the  joint 
ventures  and  productive  units  that  BSC 
formed  or  sold  off  prior  to  the  formation 
of  UES. 

6.  Prior  Pass-Throug^s 

The  Department's  determination  that 
a  portion  of  the  subsidies  provided  to 
BSC  passed  through  to  UES  means  that 
subsidies  also  passed  through  from  BSC 
to  other  joint  ventures  whiui  were 
formed  and  productive  units  which 
were  sold  off  prior  to  the  creation  of 
UES.  BSC's  annual  report  for  fiscal  year 
1984/85.  which  was  provided  with  BS 
pic's  questionnaire  response,  indicates 
that  between  fiscal  years  1980/81  and 
1984/85,  BSC  entered  into  11  joint 
ventures  and  disposed  of  41  productive 
units,  hi  order  to  follow  the  same 
allocation  methodology  we  applied  to 
UES,  we  would  need  information 
concerning  the  value  of  the  sales  of  each 
productive  unit  that  went  into  a  joint 
venture  or  was  sold  off  at  the  time  each 
unit  was  split  off  from  BSC.  However, 
we  do  not  have  such  sales  data  on  the 
record.  Therefore,  we  have  used 
information  provided  in  BSC's  1^83/84 
and  1984/85  annual  reports  regarding 
the  total  book  value  of  the  assets  split 
off  from  BSC  in  joint  ventures  and 
disposals  between  fiscal  years  1980/81 
and  1984/85  as  a  surrogate  for  the  sales 
values. 

7.  Pass-Through  Calculation 

In  order  to  calculate  the  amount  of  the 
benefit  allocable  to  UES  as  a  result  of 
the  pass-through  of  benefits  from  BSC. 
we  first  calculated  the  benefit 
attributable  to  BS  pic  in  1991  for  all  the 
countervailable  subsidies  the  company 
received  between  fiscal  years  1977/78 
and  1983/84  (i.e.,  equity  infusions, 
regional  development  grants,  and  loan 
cancellation,  as  discussed  below).  We 


added  a  risk  premium  to  the  discount 
rates  for  the  years  1977/78  through 
1983/84,  based  on  our  determination 
that  BSC  was  uncreditworthy  in  those 
years  (see  discussion,  below). 

We  then  calculated  the  "adjusted 
benefit  stream"  for  BS  pic  reflective  of 
the  amount  of  subsidies  which  followed 
the  productive  units  sold  off  by  BSC 
through  1983/84.  We  did  this  by 
deducting  a  pro  rata  portion  from  BS 
pic's  1991  benefit  amount  based  on  the 
sold-off  units'  percentage  of  assets  of 
BSC  in  fiscal  year  1983/84.  We  repeated 
the  same  methodology  for  productive 
units  sold  in  1984/85,  arriving  at  an 
adjusted  benefit  attributable  to  BS  pic  in 
1991  reflective  of  productive  units  sold 
off  prior  to  the  formation  of  UES. 
Although  the  Department  has 
determined  that  pass-through  benefits 
should  be  measiued  on  the  basis  of  sales 
values,  we  have  used  the  1984/85  asset 
values  as  a  surrogate  because  we  lack 
the  requisite  sales  information,  as 
discussed  in  the  "Prior  Pass-Throughs" 
section  above. 

We  then  added  to  the  adjusted  benefit 
attributable  to  BS  pic  in  1991,  the 
benefit  attributable  to  BS  pic  in  1991  for 
subsidies  BSC  received  in  1985/86. 
From  this  total  benefit  attributable  to  BS 
pic  in  1991.  we  deducted  a  pro  rata 
portion  reflective  of  the  Special  Steels 
Business  which  was  a  split  off  fi-om  BSC 
to  form  UES.  This  pro  rata  portion  was 
based  on  the  Special  Steels  Business' 
1984/85  sales  as  a  percentage  of  total 
BSC  sales  in  the  same  year.  (Because 
1984/85  was  the  last  fiscal  year  for 
which  such  data  was  available  for  the 
Special  Steels  Business,  we  used  the 
1984/85  data  as  a  surrogate  for  the  sales 
values  in  1985/86  when  the  Special 
Steels  Business  was  transferred  to  UES.) 
We  then  divided  the  UES  pass-through 
benefit  by  UES'  total  1991  sales  to  arrive 
at  an  ad  valorem  subsidy  of  12.69 
percent. 

II.  Equityworthiness  of  BSC 

The  Department  has  previously 
determined  that  BSC  was 
unequityworthy  between  1977/78  and 
1983/84  (see  Final  Affirmative 
Countervailing  Duty  Determination: 
Stainless  Steel  Sheet,  Strip  and  Plate 
from  the  United  Kingdom  (Stainless 
Steel).  48  FR 19048  (April  27, 1983)  and 
Final  Results  of  Countervailing  Duty 
Administrative  Review,  Stainless  Steel 
Plate  from  the  United  Kingdom 
(Stainless  Steel  Review),  51  FR  34112 
(September  25, 1986)).  Petitioners  have 
alleged  that  BSC  remained 
unequityworthy  through  1985/86.  For 
fiscal  years  1981/82  tlmiu]^  1985/86, 
BSC  yielded  negative  returns  on  assets 
and  equity.  Times  interest  earned  and 


BSC's  profit  margin  were  negative  for 
fiscal  years  1982/83  through  1984/85. 
Although  BSC  reported  a  profit  in  1986, 
the  profit  margin  on  sales  was  only  one 
percent.  Furthermore,  no  dividends 
were  distributed  by  BSC  between  1977 
and  1986. 

Based  on  this  information,  we  find 
that  BSC  was  unequityworthy  from 
1977/78  through  1985/86. 

ni.  Equity  Methodology 

According  to  section  355.49(e)  of  the 
Department's  Proposed  Regulations,  we 
measure  the  benefit  of  equity 
investments  in  "unequityworthy"  firms 
by  comparing  the  national  average  rate 
of  return  on  equity  vrith  the  company's 
rate  of  return  on  equity  during  each  year 
of  the  allocation  period.  The  difference 
in  these  amounts,  the  so-called  rate  of 
return  shortfall  (RORS),  is  then 
multiplied  by  the  amount  of  the  equity 
investment  to  determine  the 
countervailable  benefit  in  the  given 
year. 

The  Department  has  concluded  that 
the  RORS  methodology  does  not 
provide  an  accurate  measure  of  the 
benefits  arising  from  government  equity 
investments  in  unequityworthy 
companies.  When  the  Department  finds 
that  a  company  is  unequityworthy  and. 
hence,  that  the  government's  equity 
investment  is  inconsistent  with 
commercial  considerations,  we  are 
effectively  finding  that  the  company 
could  not  attract  capital  from  a 
reasonable  investor.  When  a  company  is 
in  such  poor  financial  condition  that  it 
cannot  attract  capital,  any  capital  it 
receives  benefits  the  company  as  if  it 
were  a  grant  and  no  earnings  of  the 
company  in  subsequent  years  should  be 
used  to  ofiset  the  benefit. 

Moreover,  in  calculating  the 
company's  rate  of  return,  no  adjustment 
is  made  to  eliminate  the  effect  of  past  or 
ciurent  subsidies.  Therefore,  those 
subsidies  that  increase  the  company's 
rate  of  return  serve  to  reduce  the 
amount  of  the  subsidy  arising  from 
government  equity  investments  in 
subsequent  years.  In  addition,  this 
method  does  not  compensate  for  the 
effect  of  prior  year  results  on  equity  in 
subsequent  years,  thus  measuring  the 
rate  of  return  against  an  equity  other 
than  that  invested  in  the  transaction  in 
question. 

For  these  reasons,  we  have 
determined  that  equity  investments  in 
unequityworthy  companies  will  be 
treated  as  grants  given  in  the  year  of  the 
equity  investment.  Accordingly,  we  will 
value  the  benefits  using  the  grant 
methodology  described  below. 

Where  a  market-determined 
benchmark  price  for  equity  exists,  we 
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will  continue  to  use  that  banchnuak  to 
detennine  whether  the  govenunent't 
purchase  of  equity  confers  a  subsidy 
and  to  measure  the  amount  of  the 
subsidy. 

IV.  Creditworthiness 

The  petition  did  not  spedficalhr 
allege  tnat  BSC  was  uncreditworthy  in 
the  years  that  the  company  received 
subsidies.  Thus,  the  Department  did  not 
examine  BSC's  creditworthiness  in  the 
instant  case.  However,  in  Stainless  Steel 
and  Stainless  Steel  Review,  the 
De{>artment  determined  that  BSC  was 
uncreditworthy  bom  fiscal  year  1977/78 
through  fiscal  yeer  1983/84.  Therefore, 
for  purposes  of  this  final  determinatian, 
we  nave  decided  to  treat  BSC  as 
uncreditworthy  in  those  years. 

V.  Grant  Methodology 

Our  pobcy  with  respect  to  grants  is  (1) 
to  expense  recurring  grants  in  the  jrear 
of  receipt,  and  (2)  to  allocate  non- 
recurring grants  over  the  average  useful 
life  of  assets  in  the  industry,  unless  the 
sum  of  grants  provided  under  a 
particular  program  is  less  than  0.5 
percent  of  a  finn's  total  or  export  sales^ 
(depending  on  whether  the  program  is 
a  domestic  or  export  subsidy)  in  the 
year  in  which  the  grant  was  received. 
See,  e.g..  Final  AfBnoative 
Countervailing  Duty  Determination; 
Fresh  and  Chilled  Atlantic  Salmon  from 
Norway,  (Salmon  from  Norway).  58  FR 
7678  (February  25, 1991).  We  have 
considered  the  grants  provided  under 
the  programs  described  below  to  be  non- 
recurring, unless  otherwise  noted, 
because  the  benefits  are  exceptional,  the 
recipient  cannot  expect  to  receive 
benefits  on  an  ongoing  basis  from 
review  period  to  review  period,  and/or 
the  provision  of  funds  by  the 
government  must  be  approved  every 
year.  See  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Fresh  Atlantic  Groundfish  6om 
Canada.  51  FR  10041  (March  24, 1986). 
Therefore,  we  have  allocated  the 
benefits  over  IS  years,  which  the 
Department  considers  to  be  reflective  of 
the  average  useful  life  of  assets  in  the 
steel  industry  (see  section  355. 49(b)(3) 
of  the  Proposed  Regulations). 

The  benefit  from  each  of  the  grant 
programs  discussed  below  was 
calculated  using  the  declining  balance 
methodology  described  in  the 
Department's  Proposed  Regulations  (see 
section  355.49(b)(3))  and  used  in  prior 
investigations  (See,  e.g.,  salmon  from 
Norway).  For  the  discount  rate,  we  used, 
whenever  possible,  each  company's 
actual  cost  for  long-term,  fixed-rate  debt. 
If  a  company  did  not  report  this  cost,  or 
when  a  company  had  no  long-term 


borrowing  in  the  year  iii  which  the  grant 
was  approved,  we  used  the  national 
average  long-term  interest  rate.  If  a 
company  was  uncreditworthy  in  the 
year  in  which  the  grant  was  approved, 
we  added  a  risk  premium  to  the 
boichmaric  interest  rate  in  accordance 
with  §  355.44(b)(6)(iv)  the  Proposed 
Regulations. 

VI.  Programs  Detarminad  To  Conlar 
Subsidies 

We  determined  that  subsidies  are 
being  provided  to  manufiacturers, 
producers,  or  exporters  in  the  United 
Kingdom  of  certain  additive  steel 
products  as  follows.  UES'  subsidy  rate 
calculated  for  these  programs  appears  in 
the  "Pass-Through  Calculation"  section 
of  this  notice. 

1.  Equity  Infusions 

BSC  received  equity  capital  from  the 
Secretary  of  State  for  Trade  and  Industry 
pursuant  to  section  18(1)  of  the  Iron  and 
Steel  Acts  1975, 1981,  and  1982  (section 
18(1)).  According  to  section  18(1),  the 
Secretary  of  State  for  the  Department  of 
Trade  and  Industry  may  "pay  to  the 
Corporation  (BSC)  such  funds  as  he  sees 
fit"  We  verified  that  this  equity  capital 
was  received  every  fiscal  year  from 
1977/78  through  1985/86.  The  UK 
government's  equity  investments  in  BSC 
were  made  pursuant  to  an  agreed 
external  financing  limit  which  was 
based  upon  medium-term  financial 
projections.  BSCs  performance  was 
monitored  by  the  UK  government  on  an 
ongoing  basis  and  requests  for  capital 
were  examined  on  a  case-by-case  basis. 
The  UK  government  did  not  receive  any 
additional  shares  of  equity  of  addition^ 
rights  in  return  for  the  capital  provided 
to  BSC  imder  section  18(1)  since  it 
already  owned  100  percent  of  the 
company. 

Because  we  have  found  BSC  to  be 
unequityworthy,  we  determine  that  the 
UK  government's  equity  infusions  are 
inconsistent  with  commercial 
considerations. 

Prior  to  the  formation  of  UES.  BSC's 
equity  was  written  off  in  two  stages 
under  the  Iron  and  Steel  Acts  1981  and 
1982  as  part  of  a  capital  reconstruction 
of  BSC  during  that  time  period.  These 
write-offe  of  capital  were  in  recognition 
that  trading  losses  could  not  be 
recovered  out  of  existing  assets.  First, 
the  1981  Act  reduced  by  £3,000  million 
the  sums  invested  in  BSC  by  the  UK 
government  under  section  18(1). 
Second,  a  further  reduction  of  £1,000 
million  was  taken  in  1982  pursuant  to 
a  statutory  instrument  (the  British  Steel 
Corporation  Rediiction  of  Capital  Order) 
uncter  the  Iron  and  Steel  Act  1982. 


We  have  further  determined  that  BSC 
benefitted  by  virtue  of  equity  infusions 
inconsistent  with  commercial 
considerations,  and  not  through  the 
subsequent  write-off  of  the  equity. 
Thererore,  we  are  count«vailing  the 
equity  investments  as  grants  given  in 
the  years  the  equity  capital  was 
received. 

We  calculated  the  benefit  for  the  POI 
using  our  standard  methodology  for    . 
non-recurring  grants  (see  "Grant 
Methodology"  section  above).  Because 
we  have  determined  that  BSC  was 
uncreditworthy  from  1977/78  throu^ 
1983/84,  we  used  a  risk  premium  in 
deriving  the  discoimt  rate  for  these 
years. 

2.  Loan  Cancellation 

In  confunction  with  the  1981/1982 
capital  reconstruction  of  BSC,  section 
3(1)  of  the  Iron  and  Steel  Act  1981 
extinguished  £9,308,569  of  National 
Loans  Fund  (NLF)  loans,  together  with 
accrued  interest  thereon,  at  the  end  of 
BSC's  1980/81  fiscal  yea*. 

Because  this  loan  cancellation  wa$ 
provided  specifically  to  BSC,  we 
detennine  that  it  is  a  countervailable 
benefit. 

We  calculated  the  benefit  for  the  POI 
using  our  standard  methodology  for 
non-recurring  grants  (see  "Grant 
Methodology"  section  above).  Because 
we  have  determined  that  BSC  was 
uncreditworthy  in  1981,  we  used  a  risk 
premium  in  deriving  the  discount  rate 
for  that  year. 

3.  Regional  Development  Grants 

Regional  development  grants  were 
paid  to  BSC  and  Glynwed  imder  the 
Industry  Act  1972  and  the  Industrial 
DeAwlopment  Act  1982.  In  order  to 
quality  for  assistance  under  these  two 
Acts,  an  applicant  had  to  be  engaged  in 
manufecturing  and  located  in  an 
assisted  area.  Assisted  areas  were  older, 
industrial  areas  identified  as  having 
deep-seated,  long-term  problems  such  as 
high  levels  of  unemployment, 
migration,  slow  economic  growth, 
derelict  land,  and  obsolete  fectory 
buildings. 

Regional  development  grants  were 
paid  for  the  purchase  of  specific  assets. 
According  to  the  UK  government,  they 
involved  one-time  grants,  the 
disbursement  of  which  was  sometimes 
spaced  over  several  years. 

BSC  received  regional  development 
grants  between  fiscal  years  1977/78  and 
1985/86.  Glynwed  received  regional 
development  grants  in  1981  and  1986. 

Since  this  program  is  limited  to 
specific  regions,  we  find  it 
coimtervailable  within  the  meaning  of 
section  771(5)  of  the  Act.  Because  the 
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receipt  of  these  grants  was  based  on 
separate  applications,  whith  have  to 
meet  the  required  criteria,  we  have 
determined  these  grants  to  be  non- 
recurring. 

We  calculated  the  benefit  for  the  POI 
using  our  standard  methodology  for 
non-recurring  grants  (see  "Grant 
Methodology"  section  above.)  For 
Glywed,  we  divided  the  benefit  by 
Glywed's  total  sales  to  calculate  the  ad 
valorem  subsidy.  On  this  basis,  we 
determine  the  net  subsidies  for  this 
program  to  be  de  minimis  for  Glynwed. 

Vn.  Programs  Determined  Not  To  Be 
Counlervaillable 

1 .  £55  Million  Loan  to  UES 

During  our  verification  of  the  UK 
government's  questionnaire  response, 
we  learned  that  the  government  had 
agreed  to  make  section  18(1)  funds 
available  to  BSC  for  purposes  of  the  UES 
joint  venture.  According  to  government 
officials,  £30  million  of  the  £55  million 
loanded  by  BSC  to  UES  were  part  of  the 
last  section  18(1)  payment  made  to  BSC 
in  January  1986.  At  verification,  the  UK 
government  stated  that  BSC  was  able  to 
provide  the  remaining  £25  million  out 
of  its  own  funds. 

Once  these  funds  were  used  by  UES 
for  construction  of  a  bloom  caster  at  one 
of  its  facilities,  the  loan  was  to  be 
converted  into  a  combination  of 
preference  shares  at  a  total  value  of  £35 
million  and  loan  stock  at  a  total  value 
of  £20  million.  By  September  30. 1988, 
the  entire  loan  amount  had  been 
converted  accordingly.  The  £20  million 
loan  stock  was  repaid  by  UES  on 
January  2, 1990. 

We  determine  that  the  £55  million  in 
funding  was  tied  to  the  UES  joint 
venture  and,  thus,  did  not  become  part 
of  the  "pool"  of  benefits  enjoyed  by  BSC 
and  partially  passed  through  to  UES. 
Therefore,  we  have  excluded  the 
verified  loan  amount  received  from  the 
government  frt)m  BSC's  "pool"  of 
benefits. 

Because  the  loan  stock  was  repaid 
prior  to  the  POI,  we  determine  that  it 
did  not  provide  countervailable  benefits 
to  UES  during  the  POI.  Therefore,  we 
are  only  concerned  with  the  £35  million 
converted  to  equity.  Our  analysis  shows 
that  UES  received  this  funding  on  terms 
consistent  with  commercial 
considerations.  Based  on  our  review  of 
UES'  financial  statements,  we  have 
found  UES  to  be  equityworthy  in  the 
years  when  the  conversions  took  place, 
i.e..  fit>m  1986  through  1988.  Therefore, 
we  determine  the  £35  million  to  be  an 
equity  investment  consistent  with 
commercial  considerations. 


2.  Formation  of  UES 

At  the  formation  of  UES,  GKN 
received  a  premium  for  its  higher 
historic  profitability.  At  the  time  of  our 
preliminary  determination,  we  did  not 
believe  that  the  record  supported 
respondents'  contention  that  GKN  was 
entitled  to  such  a  premium.  Based  on 
our  rejection  of  respondents'  argiunents 
regarding  the  premium  paid  to  GKN,  we 
preliminarily  determined  that  BSC  had 
overpaid  for  its  shares  in  UES  and  that 
the  amount  of  the  overpayment 
constituted  a  countervailable  subsidy. 
Therefore,  we  adjusted  the  price  per 
share  paid  by  GKS  and  then  used  the 
adjusted  price  to  measure  the  amount  by 
which  BSC  had  overpaid  for  its  shares 
in  UES. 

Based  on  our  review  of 
documentation  received  at  verification 
(most  of  which  is  proprietary),  we  have 
accepted  that  GKN  was  entitled  to  a 
premium  due  to  its  better  profit  record. 
At  verification,  we  learned  that  the 
profits  discussed  in  the  joint  venture 
negotiations  were  based  on  the  subtotal 
profit  line.  The  definition  of  subpart 
profit  was  agreed  to  by  the  negotiating 
parties  and  was  verified  by.  Coopers  & 
Lybrand.  It  is  normal  practice  for  the 
parties  to  a  negotiation  of  this  type  to 
define  the  terms  used  in  the  negotiation. 
Our  review  of  the  parties'  subtotal 
profits  revealed  that  GKN's  Brymbo 
Steel  Works  and  forging  operations  were 
consistently  more  profitable  than  BSC's 
Special  Steels  Business.  Accordingly, 
we  find  that  BSC  and  GKN  paid  the 
same  amount  per  share  for  UES  and,  as 
a  result,  BSC's  investment  in  UES  was 
on  terms  consistent  with  commercial 
consideration. 

3.  Energy  Efficiency  Best  Practice 
Program 

The  objective  of  this  program  is  to 
disseminate  information  on  new  energy 
savings  techniques  which  are 
economically  viable  and  show  a  net 
savings  potential  of  at  least  £500,000.  In 
1991,  UES  was  awarded  a  grant  under 
this  program  of  £10,000,  of  which 
£5.000  was  disbursed  in  the  POI. 

At  verification,  we  verified  that  there 
were  no  limitations  on  the  type  of 
industries  which  could  use  this 
program.  Furthermore,  we  verified  that 
the  program  is  actually  used  by  a  broad 
range  and  a  large  number  of  industries. 
Therefore,  we  have  determined  this 
program  to  be  both  de  jure  and  de  facto 
non-specific.  On  this  basis,  we 
determine  that  the  Energy  Efficiency 
Best  Practice  Program  is  not 
countervailable. 


Vm.  Best  InfiDniutioa  ATsilable  (BIA) 
Gm-ASW 

ASW.  which  is  a  joint  venture 
company  formed  in  1981  between  BSC 
and  GKN,  withdrew  from  participation 
in  this  investigation  prior  to 
vertification.  Because  ASW  refused 
verification  of  its  questionnaire 
response,  as  ^tA  we  are  assuming  that 
ASW  received  the  same  benefits  as  BSC 
in  1981  (the  year  ASW  was  formed). 
Therefore,  we  are  assigning  ASW  a  rate 
of  20.33  percent,  the  rate  calculated  for 
BSC  in  our  Final  Affirmative 
Countervailing  Duty  Determinations: 
Carbon  Steel  Structiiral  Shapes,  Hot- 
Rolled  Carbon  Steel  Plate,  and  Hot- 
Rolled  Carbon  Steel  Bar  from  the  United 
Kingdom;  and  Final  Negative 
Countervailing  Duty  Determination: 
Cold-Formed  Carbon  Steel  Bar  from  the 
United  Kingdom.  47  FR  39384 
(September  7, 1982).  This  rate  was  the 
highest  rate  calculated  for  a  company  in 
that  investigation  and,  therefore,  an 
appropriate  rate  as  BIA. 

Comments 

Comment  1: 1988  Privatization  of  BSC 

According  to  respondents,  if  the 
Department  were  to  determine  that  BSC 
did  control  UES,  it  mi^t  then  allocate 
pre-1986  subsidies  received  by  BSC  to 
UES.  While  respondents  believe  that 
this  finding  would  be  incorrect,  if  the 
E)epartment  were  to  allocate  pre-1986 
subsidies  to  UES,  it  would  have  to 
consider  the  affects  of  the  1988 
privatization  of  BSC  upon  the  pre-1986 
subsidies  allocated  to  UES.  This  is 
because  the  1989  privatization  of  BSC 
resulted  in  a  shift  in  control  of  UES, 
according  to  respondents. 

DOC  Position:  Because  of  our 
determination  that  BSC  did  not  control 
UES  (see  discussion  in  the  "Pass- 
Through"  section  above),  we  recognize 
that  although  there  may  have  been  a 
change  in  control  of  BSC  after  its  1988 
privatization,  there  was  not  a  change  on 
the  control  of  UES.  In  other  words,  the 
corporate  structure  of  UES  remained  the 
same  after  the  1988  extinguishment  of 
subsidies  requires  both  payment  of  fair 
maricet  value  in  an  arm's  length 
transaction  and  transfer  of  control. 
Because  there  was  no  change  in  UES' 
control  in  1988,  there  was  no  change  it 
is  subsidies,  even  under  respondents' 
methodology. 

Comment  2:  Measurement  of  Pass- 
Through 

Petitioners  argue  that  the  Department 
should  measure  any  pass-through  of 
benefits  bom  BSC  to  UES  on  the  basis 
of  1986  sales  attributable  to  the  assets 
contributed  by  BSC  to  the  joint  venture 
as  a  percentage  of  total  BSC  sales  for 
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1986.  AoctHtling  to  petiticmera,  because 

the  rate  of  duty  is  calculated  by  dividing 
the  subsidy  by  the  company's  sale* 
during  the  POI.  it  is  logical  that  the 
subsidies  should  be  also  allocated 
between  BSC  and  UES  on  the  basis  of 
sales.  However,  other  counsel  for 
petitioners,  with  permission  to  appear 
on  their  behalf  in  this  investigation 
(hereinafter:  Petitioners'  other  counsel), 
argue  that  the  pass-through  of  benefits 
from  BSC  to  UES  should  be  nieasiu^ 
on  the  basis  of  the  relative  net  sales  of 
the  two  companies  in  the  POI. 

Respondents  argue  that  the  essence  of 
petitioners'  subsidy  pass-through 
argument  is  that  a  subsidy  benefits  the 
assets  of  the  recipient  firm.  According  to 
respondents'  if  the  Department  agrees 
with  petitioners'  analysis,  it  must 
calculate  subsidies  to  UES  on  the  same 
theoretical  basis  that  petitioners  argue 
should  be  the  basis  for  attribution  in  the 
first  place,  i.e..  the  percentage  of  assets 
contributed  by  BSC  to  UES  as  a 
percentage  of  fiSC's  total  assets,  taiung 
into  account  previous  joint  ventures, 
disposals,  and  shut-downs. 

DOC  Position:  We  disagree  with 
petitioners'  other  counsel.  Pass-through 
should  not  be  measured  by  1991  sales 
because  of  our  determination  that  UES 
agree  with  petitioners.  Because  it  is  the 
Department's  long-standing  practice  to 
allocate  subsidies  over  the  sales  of  the 
subject  merchandise,  it  is  reasonable  to 
use  the  ratio  between  the  sales  of  BSC's 
Special  Steels  Business  and  the  sales  of 
the  entire  BSC  at  the  end  of  fiscal  year 
1985/86  (BSC's  fiscal  year  1985/86 
ended  in  March  1986,  i.e.,  the  same 
month  as  UES  was  formed)  as  the  basis 
on  which  we  would  apportion  the 
subsidies  to  UES.  See  discussion  1986, 
i.e.,  the  same  month  as  UES  was  formed) 
as  the  basis  on  which  we  would 
apportion  the  subsidies  to  UES.  See 
discussion  under  the  "Measurement  of 
Pass-Through"  section  above. 

Comment  3:  The  Formation  of  the  UES 
Joint  Venture 

According  to  petitioners,  UES  are 
subsidized  directly  because  BSC  and  the 
UK  government  allowed  GKN  credit  for 
far  more  than  the  acttial  value  of  the 
assets  GKN  contnbuted.  While 
petitioners  agree  with  the  Department's 
preliminary  determination  that  BSC 
overpaid  for  the  shares  it  received  in 
UES,  petitioners  state  that  the 
Department's  calculations  of  the  benefit 
to  UES  for  such  overpayment  are 
understated. 

Petitioners  argue  that  BSC's 
contribution  to  the  joint  venture  was  far 
greater  than  GKN's  if  one  takes  into 
account  the  overvaluations  of  Brymbo 
and  Gia^'s  past  profits,  the  various 


accounting  differences  between  BSC 
and  GKN,  and  BSC's  payment  of  the 
costs  for  closing  one  of  its  prtxluction 
facilities  (llnsley  Park). 

Respondents  claim  that  the 
Department  erred  in  its  conclusion  that 
UES'  securities  received  by  BSC  did  not 
reflect  the  value  of  the  assets  transferred 
to  UES  by  BSC.  Coopers  &  Lybrand  did 
an  analysis  upon  the  formation  of  UES 
called  "The  Completion  Accounts."  As 
a  result  of  this  analysis,  it  was 
concluded  that  the  financial  results  of 
the  assets  contributed  by  GKN  were 
better  than  the  results  of  the  assets 
contributed  by  BSC 

Respondents  also  point  out  that  the 
differences  in  accounting  treatments  of 
GKN  and  BSC  referenced  by  petitioners 
were  taken  into  account  in  determining 
the  relative  number  of  UES  shares  that 
the  parties  were  to  receive. 

EOC  Position:  As  stated  above,  based 
on  our  review  of  documentation 
received  at  verification  (most  of  which 
is  proprietary)  we  agree  that  GKN  was 
entitled  to  a  premium  due  to  its  better 
profit  record.  With  respect  to  the  closure 
of  Tinsley  Park,  we  found  that  GKN's 
premium  was  reduced  in  order  to  reflect 
GKN's  "share"  of  the  costs  incurred  by 
BSC  for  closing  Tinsley  Park.  Based  on 
our  review  of  proprietary  information, 
we  also  found  at  verification  that  the 
closure  of  Brymbo  and  the  accounting 
differences  between  the  parties  should 
not  be  considered  benefits.  Therefore, 
we  determine  that  BSC's  investment  in 
UES  was  consistent  with  commercial 
considerations. 

Comment  4:  Control  Premium 

Citing  Honigman  v.  Green  Giant  Co., 
309  F.2d  667,  668-70  (8th  Cir.  1962). 
cert,  den.,  472  U.S.  941  (1963), 
petitioners  state  that  it  is  accepted  that 
"control"  of  a  company  is  an  economic 
asset  and  the  property  of  a  stockholder 
who  owns  sufficient  stock,  not  of  the 
corporation  controlled.  Because  BSC 
accepted  an  even  split  in  control  of  UES 
when  it  contributed  more  than  GKN  to 
the  joint  venture,  petitioners  argue  that 
the  additional  amount  of  BSC's 
contribution  should  be  considered  a 
"control  premium."  This  control 
premium  should  be  considered  a 
subsidy  to  UES. 

Respondents  argue  that  there  is  no 
reason  for  BSC  to  receive  additional 
compensation  for  allowing  joint  control 
of  UES.  According  to  respondents,  a 
control  premium  may  occur  when 
shareholders  are  selling  their  shares  to 
a  buyer  who  wants  to  bring  in  new 
management,  but  it  is  not  relevant  to  the 
creation  of  a  new  company  where  all 
participants  will  receive  the  b«>efits  of 
improved  management,  as  was  the  case 


with  UES.  The  concept  of  a  control 

!>remium  is  inapplicable  to  the 
brmation  of  UES,  since  BSC  was  not  an 
existing  shareholder,  but  rather  was 
participating  in  a  joint  venture  which 
BSC  specifically  intended  as  an  ; 

independent  company. 

DOC  Position:  Based  on  the  arguments 
submitted  by  petitioners,  we  are  not 
persuaded  that  a  control  premium  is 
relevant  to  this  transaction.  The 
examples  cited  by  petitioners  did  not 
involve  the  formation  of  a  joint  venture. 

In  the  case  of  UES,  it  appears  that  the 
government  placed  relatively  less 
importance  on  control  than  did  GKN. 
The  government,  in  fact,  sought  private 
sector  management  of  the  new 
company,  while  GKN  would  not  have 
participated  in  the  Joint  venture  if  the 
government's  voting  shares  were 
commensurate  with  its  contribution. 
Nevertheless,  we  do  not  believe  that  this 
single  element  of  the  negotiations 
should  be  carved  out  of  the  larger 
context.  There  were  many  elements  of 
the  negotiations  and  we  have  concluded 
that  the  package  viewed  in  its  entirety 
represented  an  arm's  length  transaction 
in  which  BSC  acted  consistently  with 
commercial  considerations. 

Comment  5:  Equity  v.  Grants 

In  Certain  Steel,  the  Department 
preliminarily  determined  that  equity 
infusions  should  be  treated  as  grants  (57 
FR  57734,  December  7. 1992). 
Petitioners  argue  that  the  same 
methodology  should  be  adopted  here. 

Respondents  argue  that  the 
Department's  RORS  methodology 
accurately  reflects  the  amoimt  of  the 
subsidy  associated  with  equity  infusions 
in  an  unequityworthy  business 
enterprise.  According  to  respondents, 
the  essence  of  the  subsidy  is  the  fed 
that  the  tinequityworthy  enterprise  is 
not  expected  to  meet  a  performance 
standard  {i.e.,  yield  a  commercial 
return).  The  difference  between  the 
actual  rate  of  return  and  an  appropriate 
national  average  benchmark  rate  of 
return  is  a  fair  measure  of  that  benefit. 

Respondents  state  that  there  is  a  basic 
fallacy  in  the  argument  that  (1)  there  is 
no  diffierence  between  an  investment  in 
an  unequityworthy  company  and  an 
outright  grant,  and  (2)  that  the  subsidies 
associated  with  equity  investments 
should  not  be  calculated  under  the 
RORS  methodology.  Respondents  point 
out  that  a  grant  is  a  donation  with  no 
expectation  of  return  by  the  donor.  An 
investment,  however,  is  made  with  the 
expectation  of  financial  return.  In  some 
cases,  an  investment  will  be  made  in 
order  to  enhance  the  value  of  an 
enterprise  that  will  soon  be  up  fen-  sale. 
Viewed  in  this  way,  sectitMi  18(1) 
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monies  paid  by  the  UiC  govemmanl  of 
BSCware  clearTy  investmenU,  not 
grants,  according  to  respondents.  At  the 
same  time,  respondents  note,  if  the 
Etepartment  treats  section  18(1)  monies 
as  previously  forgiven  "debt."  as 
suggested  by  petitioners,  the 
Department  must  agree  that  the 
government  got  back  a  portion  of  the 
"debt"  in  1988  when  BSC  was 
privatized.  This  privatization  reduced 
by  a  like  amount  any  unamortized 
portion  of  alleged  subsidy  benefits  to 
BSC. 

DOC  Position:  As  explained  above,  we 
have  determined  that  tne  RORS 
methodology  does  not  adequately 
measure  the  benefit  arising  from  an 
equity  investment  in  an  unequityworthy 
company.  If  we  find  a  ccnnpany  to  be 
unequityworthy,  that  finding  is 
tantamount  to  saying  that  a  reasonable 
investor  would  not  invest  in  that 
company.  Therefore,  from  the 
company's  point  of  view,  any  equity 
capital'  it  receives  form  the  government 
is  equivalent  to  a  grant  Consequently, 
we  have  measured  the  benefit  to  the 
recipient  company  using  the  grant 
methodology.  However,  this  does  not 
mean  that  grants  and  eqtiity  are  the 
same.  Normally,  equity  investments  are 
made  with  som»  expectation  of  return. 
Grants  c^e  not.  As  respondents  have 
pointed  out,  this  is  what  distinguishes 
grants  from  equity  infusions. 
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Comment  6:  Equity — Commercial 
Considerations  Standard 

Respondents  argue  that,  in 
interpreting  the  commercial 
considerations  standard  for  purposes  of 
analyzing  equity  investments,  the 
Department  improperly  focuses  on  the 
company's  prospects  fitun  the 
standpoint  of  an  outside  investor. 
According  to  respondents,  it  may  be 
commercially  justifiable  for  an  inside 
investor  to  make  continued  investments 
in  a  loss-makiog  company  even  if  a 
reasonable  outside  investor  would  not 
have  invested  in  that  company. 
Respondents  argue  that  the  statute  does 
not  compel  the  Department  to  use  the 
outside  investor  test.  Furthermore,  bom 
an  economic  standpoint,  respondents 
argue  that  an  outside  investor's 
decisions  are  not  influenced  by  the 
recovery  of  an  existing  investmoit  as 
with  an  inside  investor.  Finally, 
respondents  argue  that  investors  and 
creditors  of  economically  distressed 
companies  routinely  dedde,  on  grounds 
that  are  economically  and  financially 
sound,  to  invest  money  or  to  forbear 
from  taking  funds  out  of  the  enterprise. 

DOC  Position:  We  do  not  believe  that 
we  should  have  a  separate  standard  for 
an  "inside  investor."  We  believe  that,  in 


general,  both  inside  and  outside 
investors  make  investment  decisions  at 
the  margin.  As  we  stated  in  the  Final 
Affirmative  Couatervuling  Duty 
Determination;  Steel  Wheels  from 
Brazil,  54  FR 15523  (April  18. 1989)  "a 
rational  investor  does  not  let  the  value 
of  past  investments  affect  present  or 
future  investment  decisions.  The 
decisicHi  to  invest  is  only  dependent  on 
the  marginal  return  expectea  from  each 
additional  equity  infusion." 

Comment  7:  Reeiming  vs.  Nonrenming 
Benefits 

Respondents  argue  that  the  ten 
consecutive  years  of  section  18(1)  funds 
provided  by  the  UK  govemmait  to  BSC 
meet  all  three  criteria  of  the 
Department's  standards  for  finding 
subsidies  to  be  recurring. 

First,  respondents  argue  that  the 
funds,  provided  pursuant  to 
parliamentary  enactment,  were  not 
"exceptional."  Citing  Algama  Steel 
Corporation  v.  United  States,  (Algoma 
Steel),  USA-«9-1904-07,  ("by  any 
common  meaning  of  the  word,  ten  years 
out  often  years  is  long-standing"), 
respondents  argue  that  the  program, 
which  lasted  ten  consecutive  years,  was 
clearly  long-standing.  Finally,  at  the 
time  the  program  was  first  established, 
there  was  no  reason  to  believe  that  the 
program  would  not  continue  in  the 
future. 

Petitioners  state  that,  when  evahiated 
in  the  context  of  the  Department's  three- 
part  test,  the  subsidies  provided  to  BSC 
in  the  ftwra  of  section  18(1)  funds 
should  be  considered  non-recurring. 

Petitioners  dispute  respondents'  use 
of  Algoma  Stee]  to  show  that  the  eqiiity 
infusions  were  recurring.  Petitioners 
note  diet  Algoma  Steel  was  a  case  in 
which  there  was  an  explicit  agreement 
to  service  debt  by  the  Province  of  Nova 
Scotia,  while  BSC's  equity  infusions 
existed  and  were  given  without  the 
benefit  of  a  stated  agreem«it. 
FurthernKH-e,  the  GIT  rejected 
respondents'  contention  and  approved 
the  Department's  decision  to  treet  these 
subsidies  as  non-recurring.  Thus, 
Algoma  Steel  throws  no  new  hght  on 
this  subject. 

DOC  Position:  At  verification,  we 
learned  that  the  equity  infusions 
provided  by  the  UK  government  to  BSC 
were  intended  to  aid  BSC  until  it 
became  viable.  Therefore,  BSC  had 
reason  to  believe  that  the  program 
would  not  continue  once  the  company 
had  reached  viability.  At  verification, 
company  officials  infiarmed  the 
Department  that  it  was  clear  that  BSC 
would  become  viable  in  the  future,  as 
evidenced  by  the  White  Paper  "The 
Road  to  Viability."  Furthermore, 


government  officials  informed  the 
Department  during  verification  that 
there  was  no  automatic  payment  of 
funds  by  the  government  Because  the 
equity  infusions  do  not  meet  the  criteria 
for  finding  subsidies  to  be  recurring,  we 
are  treating  these  infusions  as  non- 
recurring. Sea  also  Stainless  Steel 
Review. 

Comment  8:  Amortization  Period 

According  te  respondents,  the  CTT  bee 
twice  rejected  die  Department  s  use  of 
average  service  hfe  of  industry  assets  as 
a  measure  of  the  duration  of  subsidy 
benefits.  Respondents  argue  that, 
consistent  with  practice  in  other  areas, 
the  Department  should  determine  the 
duration  of  benefits  by  reference  to  the 
weighted  average  maturity  of  the 
respondent  company's  total 
indebtedness  or,  alternatively,  to  an 
appropriate  industry  average. 

Petitioners  argue  that  because  the 
period  over  which  a  subsidy  confan 
benefits  may  be  equally  long  whetbet 
used  for  capital  investment  or  other 
purposes,  the  Department's 
longstanding  policy  of  using  a  15-year 
amortization  period  for  all  non- 
recurring subsidies  in  steel  cases  is 
appropriate  and  should  be  continued. 

With  respect  to  subsidies  that  support 
capita)  investment.  Congress  explicitly 
intended  that  muntervailing  duties  be 
imposed  owar  •  pehod  that  would 
coincide  with  tiie  period  during  which 
the  subsidy  benefits  the  recipient.  S. 
Rep.  No.  249  at  86, 1979  U.SJ1CA.N. 
at  471-72,  see  also  H.  Rep.  317  at  74- 
75.  PetitJonen  note  that  the  Department, 
the  QT,  and  the  Court  of  Appeals  for 
the  Federal  Circuit  have  agreed  that 
subsidies  far  general  corporate  purposes 
may  provide  as  important  a  benefit,  over 
as  long  a  period,  as  a  subsidy  for  capital 
investment.  IPSCO,  Inc.  v.  United 
States.  710  F.  Supp.  1581. 1583  (OT 
1989).  affd  899  F.  2d  1192, 1198  (Fed. 
Cir.  1990).  Therefore  petitioners  state 
that  the  Department's  long-held  policy 
of  amortizing  all  non-recuning 
subsidies  over  a  15-year  period  in  steel 
cases  should  be  continued. 

DOC  Position:  While  the  Departraent 
has  indicated  its  willingness  to  consider 
a  ten-year  allocation  period  generally 
(see  the  Preamble  to  the  Propxned 
Regulations),  nothing  that  the  perties 
have  argued  leads  us  to  conclude  that 
we  should  depart  the  15-year  standard. 
Therefofe,  we  have  continued  to  use  the 
15-yew  alkicatioa  period  based  on  the 
1977  IRS  dei>ceciation  table,  as  amended 
in  1985,  coveting  renewable  assets  for 
steel. 
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Verification 

In  accordance  with  section  776(b)  of 
the  Act,  we  verified  the  information 
iised  in  making  our  final  determination. 
We  followed  standard  verification 
procedures,  including  meeting  with 
government  and  company  officials, 
examination  of  relevant  accoimting 
records,  and  examination  or  original 
source  docimients.  Our  verification 
results  are  outlined  in  detail  in  the 
public  versions  of  the  verification 
reports,  which  are  on  file  in  the  Central 
Records  Unit  (room  B-099  of  the  Main 
Commerce  Building). 

Suspension  of  Liquidation 

In  accordance  with  section  705(c)  of 
the  Act,  we  are  directing  the  Customs 
Service  to  continue  to  suspend 
liquidation  of  entries  of  certain  additive 
steel  products  from  the  United 
Kingdom,  which  are  entered  or 
withdrawn  frx>m  warehouse  for 
constmiption  on  Oi  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  and  to  require  a  cash  deposit 
or  bond  of  estimated  countervailing 
duties  at  the  following  rates: 


Cotnpany 


ASW 

UES 

AJIotfwn 


Advalo- 
ro(Ti  raw 
Iparctn) 


20.33 
12.68 
12.69 


Because  the  estimated  net  subsidy  for 
Glynwed  is  de  minimis.  Glynwed  is 
exempt  from  the  suspension  of 
liquidation. 

ITC  Notification 

In  accordance  with  section  705(d)  of 
the  Act  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Deputy  Assistant 
Secretary  for  Investigations,  Import 
Administration. 

If  the  ITC  determines  that  material 
injury,  or  the  threat  of  material  injury, 
does  not  exist,  these  proceedings  will  be 
terminated  and  all  estimated  duties 
deposited  or  securities  posted  as  a  result 
of  the  suspension  of  Uquidation  will  be 
refunded  or  cancelled.  If,  however,  the 
ITC  determines  that  such  injury  does 
exist,  we  will  issue  a  CVD  order, 
directing  Customs  officers  to  assess 


countervailing  duties  on  entries  of 
certain  additive  steel  products  &t>m  the 
United  Kingdom. 

Aetum  or  Destruction  of  Proprietary 
Information 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to  an 
administrative  protective  order  (APO)  of 
their  responsibiUty  concerning  the 
rettun  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  355.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  705(d)  of  the  Act  (19 
U.S.C.  167ld(d)  and  19  CFR 
355.20(a)(4). 

Dated:  January  19, 1993. 
Alan  M.  Dunn, 
Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  93-1906  Filed  1-26-93;  8:45  amj 
BtUMQ  CODE  3610-€»-M 

[C-351-062] 

Pig  Iron  From  Brazil;  Preliminary 
Results  of  Countervailing  Duty 
Administrative  Review 

AGENCY:  International  Trade 

Administration/Import  Administration, 

Department  of  Commerce. 

action:  Notice  of  preliminary  results  of 

countervailing  duty  administrative 

review. 

SUMMARY:  The  Department  of  Commerce 
is  conducting  an  administrative  review 
of  the  countervailing  duty  order  on  pig 
iron  from  Brazil.  We  preliminarily 
determine  the  net  subsidy  to  be  zero  for 
all  firms  for  the  period  January  1, 1991 
through  December  31, 1991.  We  invite 
interested  parties  to  comment  on  these 
preliminary  results. 
EFFECnvE  DATE:  January  27, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  S.  D'Alauro,  Dana  S.  Mermelstein, 
or  Maria  P.  MacKay,  Office  of 
CoimtervaiUng  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone:  (202) 
482-2786. 

SUPPtXMENTARY  WIFORMATXM: 

Background 

On  April  8, 1992,  the  Department  of 
Commerce  (the  Department)  pubUshed 
in  the  Federal  Register  a  notice  of 
"Opportunity  to  Request  Administrative 
Review"  (57  FR  11934)  of  the 
countervailing  duty  order  on  pig  iron 
from  Brazil  (45  FR  23045;  April  4, 
1980).  We  received  requests  for  review 


from  Associated  Metals  and  Minerals 
Corporation,  Sumitomo  Corporation  of 
America,  and  Caterpillar  World  Trading 
Corporation,  interested  parties  within 
the  meaning  of  section  355.2(i)  of  the 
ISepartment's  regulations.  We  initiated 
the  review  covering  the  period  January 
1, 1991  through  December  31, 1991,  on 
May  22. 1992  (57  FR  21769).  The 
Department  is  now  conducting  this 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act).  The  final  results  of  the  last 
administrative  review  of  this  order  were 
pubUshed  on  March  26, 1992  (57  FR 
10460). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  pig  iron  of  basic, 
malleable,  and  low  phosphorous  grades, 
bom  Brazil.  During  the  review  period, 
such  merchandise  was  classifiable 
under  item  numbers  7201.10.00, 
7201.30.00,  and  7206.10.00  of  the 
Harmonized  Tariff  Schedule  (HTS).  The 
HTS  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

The  review  covers  the  period  January 
1, 1991  throu^  December  31, 1991, 
twenty-two  companies,  and  seven 
programs. 

Analysis  of  Programs 


(1)  Programs  Terminated 

We  examined  the  following  programs 
and  preliminarily  determine  that  they 
have  been  terminated  by  the  ■ 
Government  of  Brazil: 

A.  Income  Tax  Reduction  for  Export 
Earnings. 

Decree  Law  8034  of  April  12, 1990 
eliminated  this  tax  reduction  cmd 
established  a  prevailing  income  tax  rate 
for  all  industries  of  30  percent  for 
domestic  and  export  earnings  for  tax 
year  1990  (the  1990  tax  returns  are  filed 
in  1991).  See,  Final  Negative 
Countervailing  Duty  Determination: 
Silicon  Metal  From  Brazil  (56  FR  26988; 
June  12. 1991). 

B.  CACEX  Preferential  Working 
Capital  Financing  for  Exports.  This 
program  was  terminated  effective 
August  30, 1990,  by  Central  Bank 
Resolution  1744.  Id.  There  were  no 
residual  benefits  to  pig  iron  producers 
provided  under  this  program  during  the 
review  period. 

(2)  Programs  Not  Used 

A.  FINEX  preferential  financing  under 
Resolutions  68  and  509.  This  program 
was  terminated  on  October  5, 1990  by 
constitutional  provision.  Law  Number 
8.187  dated  Jime  1, 1991  reestablished 
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the  program  under  the  name  of  PROEX, 
but  according  to  tits  questionnaire 
response,  pig  iron  producen  are  not 
eligible  to  apply  for  or  receive  benefits 
under  PROEX. 

B.  SUI^J«JE  Corporate  Income  Tax 
Reduction  for  Companies  Located  in  the 
Northeast  of  Brazil. 

None  of  the  pig  iron  exporters  are 
located  in  the  areas  eligible  for  benefits 
underthis  program. 

C.  Other  Program 

•  BEFIEX  Reduction  of  Taxes  and 
Import  Duties. 

•  Accelerated  Depreciation  on 
Brazihan-made  Capital  Equipment 

•  FINEP  prefecential  finencing^ 
program. 

Prelimiaavy  Resslto  of  Bairiew 

As  a  result  of  our  review,  we 
preliminarily  determine  the  net  subsidy 
to  be  zero  for  alt  firms  for  the  period 
January  1, 1991  through  December  31, 
199T. 

Upon  completion  of  this  review,  the 
Department  intends  to  instruct  the 
Customs  Service  to  liquidate,  without 
regard  to  countervailing  duties,  all 
shipments  of  pig  iron  from  Brazil 
exported  on  or  after  January  1, 1991  and 
pn  or  before  December  31, 1991. 

The  Department  also  intends  to 
instruct  the  Customs  Service  not  to 
collect  cash  deposits  of  estimated 
countervailing  duties,  as  provided  by 
section  751(a)(1)  of  the  Act  on  any 
shipments  of  pig  iron  from  Brazil 
entered,  or  withdrawn  from  the 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  administrative  review. 

Interested  parties  may  request  a 
hearing  not  later  than  10  days  after  the 
date  of  publication  of  this  notice. 
Interested  parties  may  submit  written 
arguments  in  case  briefs  on  these 
preliminary  results  within  30  days  of 
the  date  of  pubtication.  Rebuttal  brieft, 
limited  to  arguments  raised  in  case 
briefs,  may  be  submitted  seven  days 
after  the  time  limit  for  filing  the  case 
brief.  Any  hearing,  if  requested,  will  be 
held  within  seven  days  after  the 
scheduled  date  for  submission  of 
rebuttal  briefs.  Copies  of  case  briefs  and 
rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  355.38(e). 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure- of 
proprietary  information  under 
adnunistrative  protective  order  as  btur 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under 
section  33S.38tc7,  are  dne. 


The  Department  wfll  publish  the  final 
resuhs  of  this  administrative  review 
indnding  the  resuhs  of  its  analysis  of 
issues  raised  in  any  case  or  rebattal  brief 
or  at  a  hearing 

Tliis  admimstrative  rerfew  and  notice 
are  in  accordance  with  section  731(a)(1) 
of  the  Act  (19  U.S.C.  1675(aMl)l  and  19 
CFR  355.22. 

Dated:  Jaouaiy  4. 1993. 
Rolf  Tlu  Landberg,  Jr.. 

Deputy  Assistant  Seaetaryfarlmipaif 

Administiatioa. 

IFR  Ddc  93-2000  Tikd  l-26-S3i  8:4&  as) 
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Natronai  Oceanic  and  Almospharie 
Administration 

Coaster  Zone  Management:  FMeraf 
Consistency  Appeal  by  the  VIrsinia 
Eiectrfc  end  Power  Company  From  an 
Objection  by  State  of  North  Carolina 
Department  of  Environment,  Health 
and  Natural  Reaourcea 

AGENCY:  National  Oceanic  and 

Atmospheric  Administrati<Mi, 

Commerce. 

ACnON:  Notice  of  dismissal. 

On  December  3, 1992,  the  Secretary  of 
Commerce  (Secretary)  terminated  the 
consistency  appeal  of  the  Virginia 
Electric  and  Porwer  Company 
(Appellant)  filed  oo  October  3, 1991, 
with  the  Secretary  pursuant  to  section 
307(c)(3)(A)  of  the  Coastal  Zwie 
Management  Act  of  1972  (CZMA),  as 
amended  16  US.C  1451  et  seq..  and  d)e 
Department  of  Commerce's 
implementing  regulations  at  15  CFR  part 
930,  subpart  H.  The  appeal  was  taken 
from  an  abjection  by  the  State  of  North 
CaroKna  Department  of  Enviromnent, 
Health  and  Natural  Resources  (State)  to 
the  Appellant's  consistency  certificatitxi 
that  its  proposal  for  a  Federal  Energy 
Regulatory  Commission  license 
amendment  involving  the  permanent, 
consumptive  withdrawal  of 
approximately  60,000,000  gallons  of 
water  each  day  from  Lake  Gaston 
(located  just  north  of  the  Virginia-North 
Carolina  border),  is  consistent  with  the 
State's  federally-approved  Coastal 
Management  Progp-am  (CMPJ. 

The  State  objected  to  the  Appellant's 
consistency  certification  for  the 
proposed  project  on  the  ground  that 
downstream  effects  on  important 
fisheries,  wetlands,  and  the  hydrology 
of  the  Roanoke  River  and  Albematle- 
Pamlico  Sound  were  not  consistent  with 
the  State's  CMF  policies. 

During  the  course  of  the  appeal,  the 
Appellant  filed  a  motion  for  tna 
expeditious  termination  of  the 


consistency  review  process  for  lack  of 
jurisdiction.  The  motion  was  based  oa 
legal  interpretations  propounded  by  the 
Department  of  Justice  concerning  the 
scope  of  a  State's  review  authority 
under  the  Federal  consistency 
provisions  of  the  CZMA.  The  Secpetary 
found  the<  the  proposed  activity  occurs 
wholly  in  another  state,  bi  addition,  she 
deferred,  in  this  case,  to  the  legal 
opinion  of  the  Department  of  Justice 
Oustice)  that  the  CZMA  does  not 
authorise  eae  state  to  obt^ct  to  a  project 
located  wholly  within  another  state, 
regardless  of  ttM  efiiscts  of  that  project 
on  the  coastal  zone.  The  Secretary 
terminaCed  tke  appeal  in  fevor  of  Ae 
Appeliot  by  finding  that  the  State's 
objection  wee  improperly  lodged. 
FOR  ADOmONAL  MFORMATKM  CONTACT: 
Margo  E.  Jackson,  Assistant  General 
Coimsel  for  Ocean  Services,  Notional 
Oceanic  and  Atmospheric 
Administration.  U.S.  Department  of 
Commerce.  1825  Ccmnecticut  Avenue. 
NW.,  suite  603,  Washington,  DC  2023&,. 
(202)  606-4200. 

(Federal  Domestic  Assistance  Catalc^  Na 
11.419  Coastal  Zone  Management  Program 
Assistance) 

Dated:  Januaiy  19, 1993. 
James  W.  BreDBUu 
Acting  General  Counsel. 
(PR  Doc  93-T927  Piled  1-26-93;  8:45  ami 
BHJJNO  cooe  1B10-4S-M 


IMarine  Mammals;  Permits 

AGENCV:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION;  Issuance  of  Scientific  Research 
Permit  No.  009. 

SIMIMARY:  On  November  30, 1992.  notice 
was  published  in  the  Federal  Register 
(57  FR  56564)  that  a  request  for  a 
scientific  research  permit  to  take  mariae 
mammals  (p771#64)  had  been  submitted 
by  the  Alaska  Fisheries  Science  Center, 
NMFS,  NOAA.  National  Marine 
Mammal  Laboratory,  7600  Sand  Poiat 
Way.  NE.,  BUg,  4,  Seattle,  WA  98115^ 
to  conduct  scientific  research  on  Stelier 
sea  lions  iEumetopias  jubatus)  over  a 
five- period. 

Notice  is  hereby  given  that  on  Janoaiy 
19, 1993,  as  authorized  by  the  Mariae 
Mammal  Protection  Act  of  1972  (16 
U.S.Q  1361-14Q7),  sections  216.33  (d> 
and  (e)  of  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216),  the 
Endange«ed  Species  Act  (16  U.S.C. 
1531-1543)  sod  the  regulations 
governing  endangered  fish  and  wildli£a 
(50  CFR  parts  217-2221.  the  National 
Marine  Hsheries  Service  issued  the 
requested  Permit  for  the  above  activities 
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subject  to  the  Special  Conditions  set 

forth  therein. 
The  Permit  and  other  related 

documentation  are  available  for  review 

by  interested  persons  in  the  following 

offices  by  appointment: 

Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  NOAA, 
1335  East  West  Highway,  room  7330, 
Silver  Spring,  MD  20910  (301/713- 
2289); 

Director,  Alaska  Region.  National 
Marine  Fisheries  Service,  NOAA, 
Federal  Annex,  9109  Mendenhall 
Mall  Rd.  suite  6,  Juneau,  AK  99802 
(907/586-7221);  and 

Director,  Northwest  Region,  National 
Marine  Fisheries  Service,  NOAA. 
7600  Sand  Point  Way.  NE.,  BIN 
C15700.  Bldg.  1  Seattle,  WA  98115 
(206/526-6150). 

Dated:  January  19, 1993. 
MkhMl  F.  Tillmui. 

Acting  Director,  Office  of  Protected  Hesources. 
National  Marine  Fisheries  Service. 
|FR  Doc  93-1931  Filed  1-26-93;  8:45  am] 
anXMQ  CODE  SBIO-a-M 


Marine  Mammals;  Permits 

AGENCY:  National  Marine  Fisheries 
Service,  NMFS.  NOAA.  Commerce. 
ACTKM:  Issuance  of  Marine  Mammal 
Permit  (P522). 

On  November  18. 1992,  notice  was 
published  in  the  Federal  Register  (57 
FR  54051)  that  an  application  had  been 
filed  by  Joseph  A.  Cook,  Ph.D.,  curator 
of  Mammals,  University  of  Alaska 
Museum.  907  Yukon  Drive.  Fairbanks. 
AK  99775-1200,  to  obtain,  import  and 
export  samples  obtained  from  all 
species  of  the  Orders  Cetacea  and 
Pinnipedia  (except  walrus)  which  were 
either  found  stranded  dead  or  were 
caught  incidentally  in  a  commercial 
fishery. 

Notice  is  hereby  given  that  on  January 
19, 1993,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407)  and  the  Endangered  Species  Act 
of  1973  (16  U.S.C  1531-1543).  the 
National  Marine  Fisheries  Service 
issued  a  Permit  for  the  above  activity, 
subject  to  certain  Conditions  set  forth 
therein. 

The  application  and  accompanying 
documentation  satisfy  the  issuance 
criteria  for  scientific  research  permits. 
The  requested  activities  are  consistent 
with  the  purposes  and  policies  of  the 
'  MMPA.  The  research  will  further  a  bona 
fide  scientific  purpose  that  does  not 
involve  unnecessary  duplication  of 
other  research. 


Isstiance  of  this  Permit  for  the 
importation  of  endangered  species  as 
required  by  the  Endangered  Species  Act 
of  1973  was  based  on  a  finding  that  such 
Permit;  (1)  was  applied  for  in  good  faith; 
(2)  will  not  operate  to  the  disadvantage 
of  the  endangered  species  which  are  the 
subject  of  this  Permit;  and  (3)  is 
consistent  with  the  purposes  and 
poUdes  set  forth  in  Section  2  of  the 
Endangered  Species  Act  of  1973.  This 
Permit  was  also  issued  in  accordance 
with  and  is  subject  to  parts  220-222  of 
title  50  CFR,  the  National  Marine 
Fisheries  Service  regulations  governing 
endangered  species  permits. 

Documents  submitted  in  support  of 
this  Permit  are  available  for  review,  by 
appointment,  in  the: 
Permits  Division,  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service,  NOAA.  1335  East-West  Hwy., 
suite  7324,  Silver  Spring  MD  20910 
(301/713-2289); 
Director,  Alaska  Region.  National 
Marine  Fisheries  Service,  NOAA, 
Federal  Annex,  9109  Mendenhall 
Mall  Rd.,  suite  6,  Juneau,  AK  99802 
(907/586-7221); 
Director,  Southeast  Region,  National 
Marine  Fishories  Service,  NOAA, 
9450  Koger  Blvd.,  St.  Petersburg,  FL 
33702  (813/893-3141); 
Director,  Northeast  Region,  National 
Marine  Fisheries  Service,  NOAA,  One 
Blackburn  Drive,  Gloucester.  MA 
01930  (508/281-9200); 
Director.  Northwest  Region.  National 
Marine  Fisheries  Service,  NOAA, 
7600  Sand  Point  Way,  NE.,  BIN 
C15700,  Seattle.  WA  98115  (206/526- 
6150);  and 
Director.  Southwest  Region.  National 
Marine  Fisheries  Service.  NOAA,  501 
West  Ocean  Boulevard,  suite  4200, 
Long  Beach.  CA  90802-4213  (310/, 
980-4015). 

Dated:  January  19, 1993. 
MidiMl  F.  Tillman. 

Acting  Director,  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
|FR  Doc.  93-1932  Filed  1-2&-93;  8:45  am] 
BttJJNO  COOe  36ie-2»-M 


Marine  Mammals;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Issuance  of  modification  to 
Permit  No.  738  (P77»51). 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407).  §216.33  (d)  and  (e)  of  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216).  the  Endangered  Species  Act 


(16  U.S.C.  1531-1543)  and  the 
regulations  governing  endangered  fish 
and  wildlife  (50  CFR  parts  217-222), 
and  the  Conditions  hereinafter  set  out. 
Scientific  Research  Permit  No.  729, 
issued  to  the  Southeast  Fisheries 
Science  Center,  National  Marine 
Fisheries  Service,  75  Virginia  Beach 
Drive,  Miami,  FL  33149,  on  May  16. 
1991  (56  FR  23684),  has  been  modified 
to  authorize  descent  from  750  ft  to  300- 
500  ft  to  enable  researchers  to 
distinguish  between  Balaenopterid 
whales  (excluding  Megaptera 
novaeangliae)  during  aerial  surveys  to 
be  conducted  over  the  remaining  three- 
year  period  that  the  Permit  is  valid. 

Issuance  of  this  Permit  as  required  by 
the  Endangered  Species  Act  of  1973  was 
based  on  a  finding  that  such  Permit;  (1) 
was  appUed  for  in  good  faith;  (2)  will 
not  operate  to  the  disadvantage  of  the 
endangered  species  which  is  the  subject 
of  this  Permit;  (3)  is  consistent  with  the 
Act  of  1973.  This  Permit  was  also  issued 
in  accordance  with  and  is  subject  to 
parts  220-222  of  title  50  CFR.  the 
National  Marine  Fisheries  Service 
regulations  governing  endangered 
species  permits. 

This  Modification  became  efiiactive 
upon  signature. 

The  Permit  and  Modification 
documentation  are  available  for  review 
in  the  following  offices  by  appointment. 
Permit  Division,  Office  of  Protected 

Resoiuces,  National  Marine  Fisheries 

Service,  NOAA,  1335  East-West  Hwy., 

Silver  Spring,  MD  20910  (301/713- 

2289);  and 
Director,  Southeast  Region,  National 

Marine  Fisheries  Service,  NOAA, 

9450  Koger  Blvd.,  St.  Petersburg,  FL 

33702  (813/893-3141). 

Dated:  January  19, 1993. 
Mkhael  F.  TUlman. 

Acting  Director.  Office  of  Protected  Resources, 

National  Marine  Fisheries  Service. 

(FR  Doc.  93-1934  Filed  1-26-93;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  Import  Limits  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  the 
Federative  Republic  of  Brazil 

January  22. 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  amending 

limits. 


EFFECTIVE  OATE:  laniUfy  29. 1903. 

FOB  Fw»w«i  mnmumfM  comnen 

Nicole  Bivens  Coffiostm,  lutwiiationiil 
Trade  %MciflIi«t,  Office  of  Textiles  and 
Appere),  U.S.  Papgitiuent  of  Commerce, 
(2Q2>  482-4212.  For  mfimnotioB  on  Ha 
quota  status  of  these  timits,  refiBrto  the 
Quota  StBtaa  Reports  pasted  on  the 
bulletin  boards  of  each  Customs  port  or 
catt  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPRBKNTARV  MFOMIATKM: 

Autherity:  Executive  Order  116S1  ofNfiuch 
3, 1972.  as  amended:  section  204  of  the 
Agricultuial  Act  of  1356,  as  amesdad  (7 
U.^^lftS4^ 

In  a  Memorandum  of  Uadantanding 
(MOU)  dated  jamtBy  13, 1993  behiraen 
the  Governments  of  the  United  States 
and  the  Federative  Republic  of  Brazil, 
agreemant  was  reached  to  amend  the 
current  limits  for  Categories  350  and 
363  for  the  period  beginning  on  Amii  1, 
1 992  and  extending  mrou^  KfarcL  31» 
1993. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  availaUe  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  T«iff 
Schedule  of  the  United  States  (see 
Federal  Kegister  notice  57  FR  54976, 
pubJiabad  on  Novoaber  23, 1992).  Also 
see  57  FR  21971.  puUished  on  May  26, 
1992. 

The  latter  to  die  Coraaussioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  desigoed  to  implement  all 
of  the  provisions  of  the  MOU,  but  are 
designed  to  assist  only  in  the 
implementation  of  cntain  of  its 
provisions. 
J.  H^ydanBoyd. 

Acting  Chairman,  Caaunitteefor  the 
Implemetitation  of  Textile  Affvements. 

Committae  far  the  bapIamantatiaB  af  Texttta 
AgreenMote 

January  22,  1993. 
Conunissioner  of  Customs. 
Departatnt  oftha  Treamry.  Washington.  DC 
20329. 

Dear  Cammissioirar  This  tfiiectlve 
amends,  but  does  not  cancel,  the  dliective 
issued  to  you  on  May  19, 1992,  by  the 
Chairman,  Committee  fax  the  ImplemeDtatioik 
of  Textila  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
mai>-inadtt  fiher  textile  products,  produced  or 
manufectured  in  Brazil  and  exported  during 
the  twehw-month  period  wfaidt  began  on 
April  1,  T992  and  extends  through  March  31, 
1993. 

EfTectlve  on  January  29. 1993,.  ytni  are 
directed  to  amend  tha  limita  fin  the  {allowing 
categohas,  as  providad  uad«  tha  tanaas  af  the 
cuiient  bilateral  agreement  between  the 


Governments  of  tha  United  Stalas  and  A» 
FedeiatiM*  RapuUicai  Braail: 


Calavvy 

A^uatad  Iwetva-monlti 

Sut>le«iialNtlM^sni' 
gate 

aso _  ,.      , , 

363 

t34  04«db2an. 

te.aa.lZT  numbers. 

'■Pl« 


at. 

Tha  Committaa  for  tha  ImplameDtatkui  of 
Textila  Agraements  has  determined  that 
these  actions  fell  vhthin  tha  fiireign  affoirs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(8H1J. 

SbKenfy, 

J.  Hayden  Boyd. 

Acting  Chairman,  CommittaBfbrthe 
Implementation  of  Textile  Agreements. 

[FR  Doc.  93-1996  Filed  1-20-93;  8:45  ami 
BHXMQ  CODE  asie-on-p 


Announc*in«fa  of  an  bnport  Rcstniot 
UmM  for  CMlatft  Cotton  TMtU* 
Products  Produced  or  MM«u«actur«d  kv 
El  Salvador 

January  22, 1993. 

AGENCY:  Committee  for  tha 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Costoms  establishing  a 
limit  for  the  new  agreement  3^r. 

EFFECTIVE  DATE:  January  29. 1993. 

FOR  FURTHER  MF€RMAT10N  CONTACT 
Nicole  Bivens  ColHnson.  International 
Trade  Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Anftarity:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agriciihurai  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  Governments  of  the  United  States 
and  the  Republic  of  El  Salvador  have 
agreed  to  establish  a  new  Bilateral 
Textile  Agreement,  efiected  by  exchange 
of  notes  dated  October  29, 1992  aad 
December  17, 1992  for  cotton  textile 
products  in  Categories  300/301, 
produced  or  roanufiictured  in  El 
Salvador  and  exported  during  the 
period  beginning  on  January  1, 1993  and 
extending  throu^  December  31, 1993. 

A  copy  of  the  current  bilateral 
agreement  is  avaikUa  fren  the  Textilaa 
Division,  Bureau  of  Economic  and 


Business  Affairs,  U.S.  nnprnfant  of 
State.  (202)  647-3889. 

A  descifptkiQ  of  tba  textilaand 
apparel  categories  fn  terms  of  HTS 
nuaihan  is  aivatlabla  in  tka 
CORRELATION:  Textile  and  hppmA 
Categories  with  tha  Harraoaiaad  Tanff 
ocfieQuie  or  tne  Uniteo  States  (see 
Federal  Kagistar  notice  57  FR  54978, 
pubK^ed  ea  November  23, 1992). 

The  lettaz  to  tha  Commissioner  of 
Customs  and  tha  of^inn*  taken  pursuant 
tait  are  not  designed  to  implement  all 
oftha  provisions  of  the  biiaiaral 
agreemeat,  but  are  designed  to  asaiat 
only  in  tha  implameotauan  of  cactaia  oC 
its  provisiana. 
|.  HaydeB  Beyd. 

Actm^Cktarmam.  Cammutterfar  tka 
Implen 


■19  BHipMBHIlt lfM0  0«  xVXKBV 


January  22, 19^. 
Conmiissioner  of  Customs, 
Department  afthe  T^easarj,  Wiahington.  DC 
20339. 

DBarCommissionen  Under  the  terms  of 
sectioB  304  of  the  Agricuiturai  Act  of  1969. 
as  amended  (7  U.5.C.  1864);  parsont  to  (he 
Bilaferat  Tagitila  Agreemeat,  effected  by 
exchange  of  notaa  dated  October  29, 1993 
and  December  17. 1992  between  the 
GovemaantB  of  tha  Usitad  Statas  and  tha 
Republic  of  Bl  Sahndor  md  in  acooaciuica 
with  the  provisions  of  Executive  Order  llttl 
of  March  3, 1992,  aa  amended,  you  are 

directed  to  prohibit,,  afiactiva  on  Jannacy  Mk 
1993,  entry  into  tha  United  Stataa  ix- 
consumptioa  and  withdrawal  frcm 
warehouse  for  consumption  of  cotton  taxtiia 
products  is  Categaries  300/301,  prodncador 
mami&ctuiad  In  EI  Salvador  and  exported 
during  the  twelv»-moath  period  beginning  oa 
January  1, 19^  and  extending  through 
December  31, 1993,  in  excess  of  4,086367 
kilograms. 

Imports  charged  to  this  category  Uwt  fas 
the  period  January  1, 1992  through  December 
31, 1992  shall  be  charged  against  that  lerei 
of  restraint  to  die  axteat  ef  any  uniiUad 
balance.  In  the  event  the  lunit  esteblished  for 
that  period  has  been  exhausted  by  previous 
entries,  such  goods  shall  ba  subject  to  tha 
level  set  forth  in  this  directive. 

The  limit  sat  forth  above  is  subject  to 
adiuatraent  in  the  fiiture  pursuant  to  the 
provisions  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  the  Kepublic  of  El  Salvador. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Cnstoms  should  ctmstrue 
entry  into  the  United  States  for  ctmsumption 
to  include  entry  for  consumption  into  the 
CommonweaM)  of  Puerto  Rico. 

Tha  Commitlee  for  the  Impfeineatatioa  of 
Textile  Agreements  has  determined  that  this 
action  Calls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C  S53(a)(1). 


62SO 
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COMMOOfTY  FUTURES  TRADtNO 
coy  MISSION 

Exemption  for  Certain  Contracta 
Involving  Energy  Producta 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION;  Proposed  order. 

summary:  In  response  to  an  application 
for  exemptive  relief,  the  Commodity 
Futures  Trading  Commission 
("Commission")  is  proposing  to  issue  an 
order  to  exempt  from  regulation  under 
the  Commodity  Exchange  Act,  7  U.S.C 
1  et  seq.  ("Act"),  certain  contracts  for 
the  deferred  purchase  or  sale  of  energy 
products  (as  defined  herein)  that  meet 
specified  criteria.  This  exemptive  order 
is  being  proposed  pursuant  to 
exemptive  authority  recently  granted  to 
the  Commission  in  response  to  the 
recent  enactment  of  the  Futures  Trading 
Practices  Act  of  1992  and  is  intended  to 
provide  greater  legal  certainty  regarding 
■i '  trading  in  these  products. 

DATES:  Written  comments  must  be 
received  by  the  Commission  by  the 
close  of  business  on  February  26, 1993. 
ADDRESSES:  Interested  persons  should 
submit  their  written  views  and 
comments  to  Jean  A.  Webb,  Secretary, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581.  Reference 
should  be  made  to  rules  to  exempt 
certain  energy  contracts. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  T.  Medero,  General  Counsel  or 
David  R.  Merrill,  Deputy  General 
Counsel,  OfBce  of  the  General  Counsel, 
Telephone:  (202)  254-0880  or  Joseph  B. 
Storer,  Economist,  Division  of  Economic 
Analysis,  Telephone:  (202)  254-7303, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581. 

SUPPtEMENTARY  INFORMATION 

L  Statutory  Background 

Section  2(a)(1)(A)  of  the  Act  grants  the 
Commission  exclusive  jurisdiction  over 
accounts,  agreements  (including  any 
transaction  which  is  of  the  character  of 
•  *  •  an  "option"),  and  transactions 
involving  contracts  of  sale  of  a 
commodity  for  future  delivery  traded  or 
executed  on  a  contract  market  or  any 
other  board  of  trade,  exchange,  or 
market,  7  U.S.C.  2.  The  CEA  and 
Commission  regulations  require  that 
transactions  ip  commodity  futures 
contracts  and  commodity  option 
contracts,  with  narrowly  defined 
exceptions,  oocai  on  or  subject  to  the 


rules  of  contract  markets  designated  by 
the  Commission.* 

On  October  28, 1992,  the  Futures 
Trading  Practices  Act  of  1992  ("1992 
Act")  was  signed  into  law.'  This 
legislation  added  new  subsections  (c) 
and  (d)  to  Section  4  of  the  Act.  New 
section  4(c)(1)  authorizes  the 
Commission,  by  rule,  regulation,  or 
order,  to  exempt  any  agreement, 
contract  or  transaction,  or  class  thereof, 
from  the  exchange-trading  requirements 
of  section  4(a)  or  any  other  requirement 
of  the  Act  other  than  section  2(a)(1)(B).' 
New  section  4(c)(2)  provides  that  the 
Commission  may  not  grant  an 
exemption  from  the  exchange-trading 
requirement  of  the  Act  imless,  inter  alia, 
the  agreement,  contract  or  transaction 
will  be  entered  into  solely  between 
"appropriate  persons",  a  term  defined 
in  new  section  4(c)(3).* 


In  granting  exemptions,  the 
Commission  must  also  determine 
specifically  that  the  exchange  trading 
requirements  of  section  4(a)  should  not 
be  applied,  that  the  agreement,  contract 
or  transaction  in  question  will  not  have 
a  material  adverse  effect  on  the  ability 
of  the  Commission  or  any  contract 
market  to  discharge  its  regulatory  or 
self-regulatory  duties  under  the  Act  and 
that  the  exemption  would  be  consistent 
with  the  public  interest  and  the 
purposes  of  the  Act.' 


« Sections  .4(a),  4c(b)  and  4c(c)  of  the  Act;  7  U.S.C 
6(a).  6c(b).  ec(c).  Section  4(a)  of  the  CEA 
speciTinlly  providet,  inter  alia,  that  it  is  unlawful 
to  enter  into  a  commodity  futures  contract  that  is 
not  made  on  or  sub)ect  to  the  rules  of  a  board  of 
trade  which  has  been  designated  by  the 
Commission  as  a  "contract  market"  for  such 
conmiodity.  7  U.S.C.  6(a).  This  prohibition  does  not 
apply  to  futures  contracts  made  on  or  subject  to  the 
rules  of  a  foreign  board  of  trade,  exchange  or 
market.  7  U.S.C  6(a). 

»Public  Law  102-564. 

»  Specifically,  section  4(c)(1)  (to  be  codified  at  7 
U.S.C  6(cKl))  provides: 

In  order  to  promote  responsible  economic  or 
financial  innovation  and  foir  competition,  the 
Commission  by  rule,  regulation,  or  order,  after 
notice  and  opportunity  for  hearing,  may  (on  its  own 
initiative  or  on  application  of  any  person,  including 
any  board  of  trade  designated  as  a  contract  market 
for  transactions  for  future  delivery  in  any 
commodity  under  section  5  of  this  Act)  exempt  any 
agreement,  contract,  or  transaction  (or  class  thereof) 
that  is  otherwise  subject  to  subsection  (a)  (including 
any  person  or  class  of  persons  offering,  entering 
into,  rendering  advice  or  rendering  other  services 
with  respect  to.  the  agreement,  contract,  or 
transaction),  either  unconditionally  or  on  stated 
terms  or  conditions  or  for  stated  periods  and  either 
retroactively  or  prospectively,  or  both,  from  any  of 
the  requirements  of  subsection  (a),  or  from  any 
other  provision  of  this  Act  (except  section 
2(a)(1)(B)),  if  the  Commission  determines  that  the 
exemption  would  be  consistent  with  the  public 
interest 

*  Section  4(c)  to  be  codified  at  7  U.S.C  6(c)(3) 
provide*  that-,  the  term  "appropriate  person"  shall 
be  limited  to  the  following  persons  or  classes 
thereof: 

(A)  A  bank  or  trust  company  (acting  in  an 
individual  or  fiduciary  capacity). 

(B)  A  savings  association. 

(C)  An  insurance  company. 

(D)  An  investment  company  subject  to  regulation 
uiider  the  Investment  Company  Act  of  1940  (IS 
U.S.C  80a-l  et  seq). 

(E)  A  commodity  pool  formed  or  operated  by  ■ 
person  subject  to  regulation  under  this  Act 

(F)  A  corporation,  partnership,  proprietorship, 
organization,  trust,  or  other  business  entity  with  a 
net  worth  exceeding  $1,000,000  or  total  assets 
exceeding  $5,000,000  or  the  obligations  of  which 
under  the  agreement,  contract  or  transaction  are 
guaranteed  or  othwwise  supported  by  a  letter  of 
credit  or  keepwell  support,  or  other  agreement  by 
any  such  entity  or  by  an  entity  referred  to  in 


subparagraph  (A).  (B),  (C).  (H).  H).  or  (K)  of  thU 
paragraph. 

(0)  An  employee  benefit  plan  with  assets 
exceeding  $1,000,000  or  whose  investment 
decisions  are  made  by  a  bank,  trust  company, 
insurance  company,  investment  adviser  registered 
under  the  Investment  Advisers  Act  of  1940  (15 
U.S.C  80a-l  et  seq.).  or  a  commodity  trading 
advisor  subject  to  regulation  under  this  Act 

(H)  Any  governmental  entity  (including  the 
United  Stales,  any  state,  or  any  foreign  government) 
or  political  subdivision  thereof,  or  any 
multinational  or  supranational  entity  or  any 
instrumentality,  agency,  or  department  of  any  of  the 
foregoing. 

(1)  A  broker-dealer  subject  to  regulation  under  the 
Securities  Exchange  Act  of  1934  (15  U.S.C  78a  et 
seq.)  acting  on  its  ovm  behalf  or  on  behalf  of 
another  appropriate  person. 

(n  A  futures  commission  merchant,  floor  broker, 
or  floor  trader  subject  to  regulation  under  this  Act 
acting  on  its  o«vn  behalf  or  on  behalf  of  another 
appropriate  person. 

»  Specifically,  section  4(c)(2)  (to  be  codified  at  7 
U.S.C  6(c)(2))  states: 

The  Commission  shall  not  grant  any  exemption 
•  •  *  from  any  of  the  requirements  of  subsection 
(a)  unless  the  Commission  determines  that  (A)  the 
requirement  should  not  be  applied  to  the 
agreement,  contract,  or  transaction  for  which  the 
exemption  is  sought  and  that  the  exemption  would 
be  consistent  with  the  public  interest  and  the 
purpose*  of  this  Act  and  (B)  the  agreement 
contract  or  transaction — 

(i)  will  be  entered  into  solely  between  appropriate 
persons:  and 

(ii)  will  not  have  a  material  adverse  effect  on  the 
ability  of  the  Commission  or  any  contract  market  to 
discharge  its  regulatory  or  self-regulatory  duties 
under  this  Act 

As  is  frequently  the  case  when  Congress  grants  a 
regulatory  agency  authority  to  act  consistent  with 
"the  public  interest  and  the  purposes  of  its 
enabling  statute,  Uttle  statutory  elaboration  is  given 
to  the  fiUl  scope  of  the  phrase.  As  commonly 
understood,  however,  an  agency,  such  as  the 
Commission,  is  to  apply  this  standard  against  the 
template  of  its  regulatory  scheme.  In  this  regard,  the 
Conferoice  Report  states  that  the  "public  interest" 
under  section  4(c)  includes  "the  national  public 
interests  noted  in  the  (Act),  the  prevention  of  fraud 
and  the  preservation  of  the  financial  integrity  of 
markets,  as  vrall  as  the  promotion  of  responsible 
economic  or  financial  innovation  and  fair 
competition."  H.R.  Rep.  No.  978, 102d  Cong.,  2d 
Sess.  78.  The  (inference  Report  goes  on  to  state 
that  "[t]he  Conferees  intend  for  this  reference  to  the 
'purposes  of  the  Act'  to  underscore  their 
expectation  that  the  Commission  will  assess  the 
impact  of  a  proposed  exemption  on  the 
maintenance  of  the  integrity  and  soundness  of 
markets  and  market  panicipants."  H.R.  Rep.  No. 
978, 102d  Cong.,  2d  Sess.  78.  However,  the 
Conference  Report  on  the  1992  Act  also  state*  that: 

The  Conferees  do  not  intend  for  this  provision  to 
allow  an  exchange  or  any  other  existing  market  to 
oppose  the  exemption  of  a  new  product  solely  on 
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n.  The  Application  For  Exemptive 
Relief 

On  November  16, 1992,  the 
Commission  received  an  application  for 
exemptive  relief  ("application"), 
submitted  pursuant  to  section  4(c)  of  the 
Act,  on  behalf  of  entities  engaged  in 
commercial  businesses  related  to  crude 
oil,  natural  gas  and  other  energy-related 
commodities  derived  therefrom  with 
respect  to  the  purchase  and  sale  of  these 
commodities  Uirough  contracts  that 
satisfy  certain,  specified  criteria."  The 
particular  entities  filing  the  application 
(collectively  referred  to  herein  as,  the 
"Eneisr  Group")  represent  that  each  is 
a  producer,  processor  and/or 
merchandiser  of  crude  oil,  natural  gas 
and/or  other  crude  oil  or  natural  gas 
products,  or  is  otherwise  engaged  in  a 
commercial  business  in  such 
commodities.' 

The  application  states  that  the 
requested  exemption,  described  therein, 
would; 

Preclude  participation  *  *  *  by  members 
of  the  general  public  and  •  •  *  limit  the 
•  •  •  Irelief]  to  those  appropriate  persons 
who,  in  the  context  of  their  business 
activities,  incur  risks  related  to  the 
underlying  physical  commodities.  In 
addition,  the  exemption  will  require  that 
each  •  •  •  Contract  (covered  by  the  relief 
wouldl  impose  binding  delivery  obligations 
on  the  parties  (with  the  exception  of  those 
covered  by  the  proviso,  as  discussed  below) 
and  that  it  not  provide  either  party  with  the 
unilateral  right  to  require  its  counterparty  to 
offset  the  contract  by  cash  settlement.  The 
Contracts  will  therefore  expose  the  parties  to 
substantial  economic  risk  of  a  commercial 
nature.  Further,  the  Contracts  will  be  entered 
into  between  two  parties  each  of  which  acts 
as  principal,  and  the  material  economic 
terms,  including  credit  terms  of  the 
transaction  will  be  subject  to  individual 
negotiation  between  the  parties. 

November  16  appHcation,  p.4. 

It  further  noted  that  the  requested 
exemption  would: 

Make  it  clear  that  (the]  *  •  •  Contracts 
which  satisfy  the  criteria  *  *  *  (of  the 
exemption],  regardless  of  the  energy-related 
commodity  market  in  which  they  are  entered 
into,  are  excluded  from  the  Act.  This  will 
allow  commercial  entities  to  conduct  their 


grounds  that  it  may  compete  with  or  draw  market 
share  away  from  the  existing  market. 

H.R.  Rep.  No.  978. 102d  Cong.,  2d  Sess.  79  (1992). 

"A  copy  of  the  application  is  available  from  the 
Secretary  of  the  CtMBmission. 

'  The  sulnnission  represents  that  each  of  the 
members  of  the  Energy  Group  is  an  active 
participant  in  the  principal  domestic  and 
international  markets  for  crude  oil  and/or  natural 
gas  and  the  products  and  by-products  thereof, 
which  regularly  engages  in  the  purchase  of  such 
commodities  for  use  in  its  business  operations,  the 
sale  of  such  commodities  for  use  t>y  end-users  and 
the  transport  of  such  commodities  through  pipeline, 
vessel  or  truck  delivwies. 


necessary  business  activities  in  the  domestic 
and  foreign  oil  and  gas  markets,  as  well  as 
the  markets  for  other  energy-related 
commodities  (including  products  and  by 
prt)ducts  of  oil  and  gas),  with  the  requisite 
degree  of  legal  certainty  and  comfort. 

Second,  the  exemption  focuses  on  the 
commercial  nature  of  the  parties  and  the  fact 
that  the  *  *  *  Contracts  impose  binding 
delivery  obligations,  thereby  establishing  a 
"bright  line"  test  The  exemption  recognizes 
that,  regardless  of  the  purposes  for  which  the 
parties  enter  into  a  *  *  *  Contract,  they  may 
be  required  by  their  counterparty  to  make  or 
receive  delivery  pursuant  to  the  terms  of  the 
Contract.  This  will  permit  commercial 
entities  to  enter  into  *  •  *  Contracts  for 
hedging,  risk  management,  pricing  or  other 
commercial  purposes,  provided  that  the 
terms  of  the  agreements  impose  binding 
delivery  obligations,  the  parties  are  legally 
permitted  to  make  and  receive  delivery  and 
are  capable  of  doing  so.  In  this  respect  as 
well,  the  exemption  will  facilitate  the  use  of 

*  *  *  Contracts  for  legitimate  and  necessary 
business  purposes. 

Third,  the  exemption  recognizes  the  ability 
ofcommercial  entities  to  settle  *  *  • 
Contracts  through  the  fiill  range  of 
commercially  available  forms  of  settlement, 
either  in  accordance  with  the  terms  of  the 
Contracts,  or,  if  another  form  of  settlement  is 
desired,  with  counterparty  consent. 
Id.  at  5. 

The  application  also  discussed  the 
public  interest  to  be  served  by  the 
Commission's  issuance  of  an  order 
granting  this  request  for  an  exemption. 
In  this  regard,  the  application  reasons 
that: 

The  exemption  proposed  herein  is  in  the 
public  interest,  is  consistent  with  the 
purpose  of  the  Act  and  satisfies  the  criteria 
established  under  section  4(c)  *  *  *  In  the 
present  instance,  the  proposed  exemption 
will  have  no  adverse  effect  on  "the 
prevention  of  fraud"  or  the  protection  of  the 
public  Those  entities  which  satisfy  *  *  * 
the  proposed  exemption  are  sufficiently 
sophisticated  and  knowledgeable  to  protect 
their  own  interest  in  connection  with  •  •  • 
Contracts,  regardless  of  whether  the 
regulatory  protections  afforded  under  the  Act 
are  available  •  •  • 

[TJhe  exemptive  relief  requested  herein  is 
necessary  in  order  to  permit  commercial 
commodity  markets  to  function  effectively 
and  to  accomplish  these  objectives.  Such 
relief  will  provide  commercial  entities  with 
the  level  of  certainty  and  clarity  required  in 
order  to  enable  them  to  conduct  their 
business  activities,  which  will  clearly 
advance  the  public  interest  •  •  • 

In  addition,  the  financial  integrity  of  the 
markets  for  such  •  •  •  Contracts  will  be 
adequately  addressed  by  the  limitation  of 
appropriate  persons  and  the  measures 
adopted  by  each  market  participant  to  limit 
its  credit  exposure. 

Moreover,  due  to  the  individualization  of 

•  •  *  Contracts,  and  the  customization  of 
their  tenns  to  meet  the  specific  needs  of  the 
counterparties,  such  Contracts  lack  the 
degree  of  standardization  and  fungibility 


required  in  order  to  paimit  them  to  be  traded 
on  an  exchange.  The  application  of  the 
exchange  trading  requirement  to  such 
contracts,  therefore,  is  not  only  unnecessary 
for  the  protection  of  the  public  and  the 
advancement  of  the  purposes  of  the  Act,  but 
would  in  fact  be  detrimental  to  the 
functioning  ofcommercial  markets  and  the 
realization  of  the  public  interests  identified 
by  Congress. 

application,  pp.  12-13. 

Based  on  representations  contained  in 
the  November  16  letter  as  to  the  matters 
for  which  relief  is  requested,  the 
Commission  is  considering  granting  an 
Order  of  Exemptive  Relief  as  set  forth 
below. 

m.  The  Proposed  Order 

The  proposed  exemption  would  apply 
to  contracts  for  the  purchase  and  sale  of 
crude  oil,  natural  gas,  natural  gas 
liquids  or  other  energy  products, 
including  products  derived  from  crude 
oil,  natural  gas  or  natural  gas  liquids, 
and  used  primarily  as  an  energy  source 
(an  "Energy  Contract"),"  whidi  are 
executory  on,  or  which  are  entered  into, 
on  or  after  the  date  of  publication  in  the 
Federal  Register  of  a  ^nal  exemptive 
order  with  respect  to  the  appUcation, 
and  which: 

(1)  Are  entered  into  by  and  between 
commercial  participants  who,  in  connection 
with  their  business  activities,  incur  risks 
related  to  the  underlying  physical 
commodities,  have  the  capacity  to  n:iake  or 
take  delivery  under  the  terms  of  the 
contracts,  and  are  also  eligible  "appropriate 
persons"; 

(2)  Are  bilateral  contracts  between  two 
parties  acting  as  principals,  the  material 
economic  terms  of  which  are  subject  to 
individual  negotiation  by  the  parties;  and 

(3)  Impose  binding  obligations  on  the 
parties  to  make  and  receive  delivery  of  the 
underlying  commodity  or  commodities,  with 
no  right  of  either  [>arty  to  effect  a  cash 
settlement  of  their  obligations  without  the 
consent  of  the  other  party,  provided, 
however,  that  the  parties  may  enter  into  a 
subsequent  book  out  contract  which  provides 
for  settlement  of  the  obligation  in  a  manner 


*The  Commission  has  dascrilied  the  operation  of 
one  such  market  in  a  particular  energy  commodity, 
the  Brent  crude  oil  market,  in  greater  detail  in  it* 
Statutory  Interpretation  Concerning  Forward 
Contracts,  55  FR  39188  (Sept.  25. 1990).  In  addition, 
the  Commission,  in  connection  with  contract 
market  designation*  for  light  sweet  crude  oil,  sour 
crude  oil,  residual  fuel  oil,  beating  oil,  gasoline  and 
natural  gas,  has  described  in  detail  the  cash  markets 
for  these  energy  commodities.  (See  memoranda 
from  the  Division  of  Economic  Analysis  to  the 
Commission  dated  June  19  and  August  12, 1981,  for 
heating  oil  and  gasoline,  August  14. 1989,  for 
residual  fuel  oil,  Fetnuary  13. 1990,  for  nahiral  gas 
and  December  6, 1991 ,  for  sour  crude  oil).  The  cash 
markets  for  these  energy  commodities  share  • 
numl>er  of  common  characteristics  with  the  Brent 
cash  and  forward  markets. 
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otber  than  by  ptiytkal  dciivOTy  of  Um 
commodity  ipecified  in  the  contract.* 
The  exemption  propoMd  to  b« 
granted  would  limit  partidpetion  io 
Energy  Coatracts  to  tixMe  cominerdal 
paitJcipants  who  ave  etigible 
appropriate  persona.***  The  Commission 
is  proposing  to  limit  the  class  of 
appropriate  persons  eligible  to  enter 
into  Energy  Contracts  pursuant  to  die 
proposed  exemption  to  the  following 
entities:  (1)  A  bank  or  trust  company 
(acting  in  an  individual  or  fiduciary 
capacity)  which  is  legally  permitted  and 
otherwise  authorized  to  engage  in  such 
transactions;  (2)  a  corporation, 
partnership,  proprietorship, 
organization,  trust,  or  other  business 
entity  with  a  net  worth  exceeding 
$1,000,000  or  total  assets  exceeding 
$5,000,000,  or  the  obligations  of  which 
under  the  agreement,  contract  or 
transaction  are  guaranteed  or  otherwise 
supported  by  a  letter  of  credit  or 
keepwell  support,  or  other  agreement  by 
any  such  entity  or  by  an  entity  referred 
to  in  subsections  (H),  (I)  or  (J)  of  section 
4(c)(3);  (3)  any  governmental  entity 
(including  the  United  States,  any  state, 
or  any  foreign  government)  or  political 
subdivision  thereof,  or  any 
multinational  or  supranational  entity  or 
any  instrumentality,  agency,  or 
department  of  any  of  the  fOTegoing:  (4) 
a  brokerndealer  subject  to  regulation 
imder  the  Securities  Exchange  Act  of 
1934  (15  U.S.Q  78a  et  seq.)  acting  on  its 
own  behalf  or  on  behalf  of  anotbCT 
appropriate  person  (as  set  forth  herein); 
and  (5)  a  futures  commission  merchant 
subject  to  regulation  under  the  Act 
acting  on  its  own  behalf  or  on  behalf  of 
another  appropriate  jjerson  (as  set  forth 
herein).  Furthermore,  the  proposed 
exemption  would  limit  participation  in 
the  Energy  Contracts  to  those  eligible 
persons  who,  in  connection  with  their 
business  activities,  incur  ri^.  in 
addition  to  price  risk,  related  to  the 
luiderlying  physical  commodities  and 
have  the  capacity  to  make  or  take 
delivery  under  the  terms  of  the 
contracts.  Such  capacity  entails  the 
ability  to  produce,  refine,  store, 
transport  or  otherwise  tangibly  control 
the  physical  commodity.  In  entering 


into  an  Energy  Contract,  a  peivon  would 
need  to  have  a  fMsonable  basis  to 
believe  that  its  counterparty  is  an 
appropriate  person  at  the  time  of 
entering  into  the  Energy  Contract. 

In  addition,  the  exemption  would 
require  that  each  Energy  Contract,  by  its 
terms,  impose  binding  delivery 
obligations  on  the  parties  and  that  it  not 
provide  either  party  with  the  imilataral 
right  to  require  its  counterparty  to  offset 
the  contract  or  to  discharge  its 
obhgation  under  the  contract  by  a  carii 
payment.  Thus,  the  exemption  proposed 
to  be  granted  would  provide  relief  for 
transactions  which  expose  the 
counterparties  to  the  substantial 
economic  risk  of  any  commercial  cash 
market  transaction  in  which  delivMy  of 
the  product  is  required  pursuant  to  the 
terms  of  the  contract.  Further,  the  relief 
would  be  limited  to  contracts  entered 
into  between  two  parties,  each  of  which 
acts  as  principal,**  and  the  material 
economic  terms  of  which  (including, 
without  limitation,  price,  quantity, 
quality,  location  and  credit  terms) 
would  be  subject  to  individual 
negotiation  between  the  parties.*^ 

The  propoMd  relief  would  recognize 
the  ability  of  commercial  entities  to 
satisfy  or  otherwise  settle  their 
obligations  under  an  Energy  Contract 
through  several  types  of  commercially 
acceptable  arrangements,  including  the 
seller's  passage  of  title  and  the 
purchaser's  payment  and  acceptance  of 
the  commodity  underlying  the 
contract.*^  Passage  of  title  and 
acceptance  of  the  commodity  would 
constitute  performance  regardless  of 
whether  the  buyer  lifts  or  otherwise 
takes  delivery  of  the  cargo  or  receives 
pipeline  delivery,  or  as  part  of  a 
subsequent  separate  contract,  passes 
title  to  another  intermediate  purchaser 
in  a  "chain",  "string"  or  "circle"  within 
a  "chain". 

The  physical  d^ivery  oMigetion 
specified  in  an  Bnergy  Contract  entered 
into  between  two  parties  could  also  be 
satisfied  through  various  other 


■  The  tenn*  "book  out"  (cnid*  oil]  asd  "book 
tranifer'*  (petroleua  products)  an  cash  marfcat 
tenns  (hat  gHMrally  rafar  to  Um  caacaiiatiaM  oc 
netting  of  physical  ieiinry  obligations  batwaaa 
parties,  the  prtmaiy  porpoaaa  of  which  is  to  ptvrant 
or  minimize  the  unacoaomic  movament  of  tha 
physical  commodity. 

"As  was  nw)ta  hilly  diicuaaad  abova,  sactioa 
4(cH2)  of  tfaa  Act  provida*  that  asraooMnts. 
contiactt.  Of  traaaactkMM  swaMptari  feom  tha  Act 
must  be  anterad  into  solely  batwaw  "aypsopriala 
persons."  and  sactioM  4(cX3)  anmanialni  tkoaa 
persona  or  daasaa  thanof  thai  am  dasHMd  to 
constitute  such  "appropriate  | 


arrangements  between  the  parties.  For 
example,  in  the  case  of  crude  oil  and 
crude  oil  products,  the  physical  delivery 
obligation  could  be  satisfied  by 
exchanging  one  quality,  grade  or 
product  type  for  another  quality,  grade 
or  product  type.  Such  transactions  are 
referred  to  in  the  industry  as  "grade 
and/or  quality  swaps"  or  "exchanges". 
In  addition,  the  obugatlcxi  cotild  be 
satisfied  by  location  swaps. 

In  addition,  two  parties  to  an  Energy 
Contract  would  be  permitted  to  enter 
into  a  bilateral  **netting"  or  other  umilar 
agreement,  subsequent  to  the  execution 
ofan  Energy  Contract.  Under  such  an 
agreement,  the  two  parties  agree  to 
"net"  or  "book  out"  the  obligations 
imposed  under  two  or  more  Energy 
Contracts  which  provide  for  delivery  of 
the  same  commodity  at  the  same 
delivery  location  and  during  the  same 
delivery  period  and  thus  cancel  each 
other.  Such  a  netting  agreement  can  be 
entered  into  at  the  time  that  the 
canceling  Energy  Contract  is  originated, 
or  subsequently,  through  a  different 
agreement,  at  a  time  prior  to  when 
performance  on  the  c»ntracts  otherwise 
would  be  due.** 

The  proposed  exemption  would  allow 
such  netting  agreements  whereby  the 
parties  to  the  original  contract  could 
enter  into  a  subsequent  agreement 
("second  contract")  which  provides  for 
settlement  in  a  manner  other  than  by 
physical  delivery.  The  secoitd  contract 
could  not,  under  the  exemption,  stand 
alone  as  an  independent  transaction;  it 
woukl  be  required  to  be  incidental  to  a 
pre-existing,  bona  fide  Energy  Contract 
Moreover,  the  establishment  of  the 
second  cmitract  could  not  be  made  a 
pre-condition  of  the  initial  Energy 
Contract;  e.g.,  one  party  could  not 
require  its  counterparty  to  agree  in 
advance  to  the  establishment  of  the 
second  contract  as  a  condition  of 
acceptance  of  the  initial  Energy 
Contract.  Accordingly,  the  second 
contract  would  be  required  to  be  a 
separately  negotiated  agreement  and,  if 
the  counterparty  subsequently  did  not 


"The Commission  does  iiot  inland  that  the 
proposed  condition  that  an  Energy  Contract  be  a 
principal-to-principal  transaction  preclude  the  use 
of  broken  or  otber  agents  in  connmrtion  with  the 
negotiation  of,  or  the  parforraance  or  seKtement  of 
the  obligations  undac.  a coalract.  m  is  diaciisaad 
more  fully  below. 

>' Tha  Commission  does  not  Inlead  to  praduda 
the  partiae  to  mi  Energy  Contract  fraat  aatahUstaiiig 
bilaiend  colUleral  or  otber  oedil  piolBCtio* 
arrangements,  such  as  a  letter  of  credit  or  othar 
docuraenution  of  ftutds  avaiUbilily,  to  addraaa 
credit  issues. 

^  ^  Cash  market  transactions  of  crude  oil, 
petroiaum  products,  nattiral  gas  and  natural  pa 
liquids,  as  w«R  aa  other  aoafsr  ralalad  coaaBadlties 
in  wWch  pttyiteat  dabvasy  ia  aad*,  am  aOadad 
through  payaaoai  by  tha  boyar  mmI  dwMfcr  af  iMa 
of  owneoMp  by  Iba  saUar  to  lb»b«]p«. 


<*  Rather  than  freeing  to  net  particular  canceling 
Energy  Contracts,  two  friaquent  counterparties,  for 
purposes  of  ease  of  administration,  mar  use  a 
"master."  or  other  form  of  bilslwal  agreement  to 
achieve  the  same  result.  This  master  agreement, 
established  prior  to  aatry  iolo  the  Energy  Conb^ctf, 
providaa  that  the  two  couotsrparties  a^ee  tonat 
Energy  Contracts  of  the  same  commodity  at  ths 
same  iocattoD  and  diving  the  saMa  delivery  period. 
This  ^reemeat  rapUcas  tha  pnctica  that 
counterpartiea  afraa  to  Mt  partialis  cancalii^ 
Energy  Coatoacta.  ailhar  at  the  thaa  the  second 
contract  Is  aatitetf  into,  oc  by  a  separate, 
subsa(|aaal  agwamaet.  with  the  uadarstandiag  that 
all  cMMi«cts  batweaa  thaaa  which  cancel  each  othat 
wiU  ba  aaltad,  ualaaa  tbay  have  agreed  not  to  apply 
tha  priof  aaMtng  ^eaaMM  at  the  tana  af  entry  lata 
an  Energy  Contract 
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agree  to  the  second  coDtract,  the  parties 
would  remain  obligated  in  accordance 
with  the  binding  delivery  requirements 
imposed  under  the  initial  Energy 
Contract. 

Commercial  entities  also  may  satisfy 
their  obligations  vmder  an  Energy 
Contract  through  a  subsequent,  separate 
agreement,  with  counterparty  consent, 
when  three  or  more  parties,  upon 
finding  that  they  formed  a  "chain",  or 
a  "string"  or  "circle"  within  a  "chain", 
agree  prior  to  delivery  to"book  out"  and 
satisfy  their  obligations  through 
separately  negotiated  cash  payments  or 
other  mutually  acceptable  terms.  This 
type  of  arrangement  would  be  covered 
under  the  exemption  even  if  the  title 
does  not,  or  is  not  deemed  to,  pass.^' 

Such  arrangements  are  common  in  the 
energy  cash  market.**  They  are  standard 
commercial  practice  to  avoid  and/or 
minimize  transaction  costs,  non- 
economic  payments  and  product 
movements,  i^d  for  reducing  the 
number  of  transactions  necessary  to 
perform  all  obligations  between  parties 
pursuant  to  the  contracts  which  are 
"booked  out." 

In  order  to  provide  clarity  and  legal 
certainty  concerning  contracts  involving 
energy  products,''  the  Commission  is 
hereby  proposing  to  issue  an  order 
pursuant  to  section  4(c)  of  the  Act 
generally  to  exempt  from  most 
provisions  of  the  Act  those  activities 
between  eligible  parties  involving 


'•The  requiroment  thai  Energy  Contracts  be 
bilateral  and  subject  to  Individual  negotiation  is 
intended  to  assure  that  the  transactions  would  not 
be  subject  to  a  clearing  system  where  the  credit  risk 
of  individual  participants  of  the  system  to  each 
other,  with  retpect  to  a  transaction  lo  which  each 
is  a  counterparty,  would  effectively  be  eliminated 
and  replaced  by  a  \iniversal  or  sutetituted 
counterparty  or  other  system  of  mutualized  risk  of 
loss  that  binds  members  generally  whether  or  not 
they  are  counterparties  to  the  original  transaction. 

'*  See  n.  8,  supra.  The  use  of  brokers,  agents  or 
a  third-party  to  identify  the  existence  of  a  "chain" 
or  to  facilitate  the  "book  out"  of  transactions 
forming  a  "chain"  would  not  be  deemed  lo 
constitute  a  clearing  system.  The  Commission  has 
been  advised  thai  there  are  a  niunber  of  third-party 
brokers  and  agents  who  provide  this  ser\'ice  in  the 
energy  cash  market. 

"In  granting  exempli ve  authority  to  the 
Commission  under  new  section  4(c),  the  Conferees 
on  the  1992  Act 

reoognizeldl  the  need  to  create  legal  certainty  for 
a  number  of  existing  categories  of  instruments 
which  trade  today  outside  the  forum  of  a  designated 
contract  market. 

These  instruments  may  contain  some  features 
similar  lo  those  of  regulated  exchange-traded 
products  but  are  sufTicienlly  different  in  their 
purpose,  function,  design,  or  other  characteristics 
that,  as  a  matter  of  policy,  traditional  futures 
regulation  and  the  limitation  of  trading  lo  the  floor 
of  an  exchange  may  be  unnecessary  to  protect  the 
public  interest  and  may  create  an  inappropriate 
burden  on  commerce. 

HJL  Rep.  No.  978, 102  Cong.,  2d  Sess.  80  (1992). 


Energy  Contracts,  as  described  above.*" 
As  is  noted  above,  section  4(c)  does  not 
permit  the  Commission  to  grant 
exemptions  from  section  2(a)(l)(B}  of 
the  Act."  Finally  the  submitters  of  the 
application  do  not  seek,  nor  is  the 
Commission  proposing,  an  exemption 
from  sections  6(c).  6(d),  and  9(a)(2)  of 
the  Act  to  the  extent  these  sections 
apply  to  a  manipulation  or  attempted 
manipulation  of  the  price  of  any 
commodity  in  interstate  commerce,  or 
for  future  delivery  on  or  subject  to  the 
rules  of  any  contract  market. 

IV.  Particular  Issues  for  Cominent 

As  is  also  noted  above,  the 
Commission,  pursuant  to  section  4(c)  of 
the  Act,  is  authorized  to  "exempt  any 
agreement,  contract,  or  transaction  (or 
class  thereof)  that  is  othervdse  subject  to 
subsection  (a)  (section  4(a)  of  the  Act) 
(including  any  person  or  class  of 
persons  offiaring,  entering  into, 
rendering  advice  or  rendering  other 
services  with  respect  to,  the  agreement, 
contract,  or  transaction)"  from  the 
prohibition  on  off-exchange  futures 
trading  set  forth  in  sectipn  4(a)  or  from 
any  other  provision  of  the  Act,  "if  the 
Commission  determines  that  the 
exemption  would  be  consistent  with  the 
public  interest."  In  addition,  in  granting 
any  exemption  under  section  4(c)  from 
any  of  the  requirements  of  section  4(a), 
the  Commission  must  determine  that 
certain  exchange  trading  requirements 
under  section  4(a)  of  the  Act  should  not 
be  applied  to  the  agreement,  contract  or 
transaction,  that  the  exemption  would 
be  consistent  with  the  public  interest 
and  the  purposes  of  the  Act.  that  the 
agreement,  contract  or  transaction  will 
be  entered  into  solely  between 
"appropriate  persons"  (as  defined  in 
section  4(c)(3))  and  that  the  exemption 
"will  not  have  a  material  adverse  effect 
on  the  ability  of  the  Commission  or  any 
contract  market  or  discharge  in 


"In  proposing  this  order,  the  Commission  does 
not  intend  lo  determine  whether  Energy  Contracts 
are  subject  to  the  Act  Moreover,  the  exemption 
does  not  affect  the  applicability  to  Energy  Contracts 
of  exemptions  or  interpretations  previously  issued 
by  the  Commission  or  its  staff,  including  the 
Statutory  Interpretation  Concerning  Forward 
Transactions.  55  FR  39188  (Sept.  25, 1990)  or  the 
forward  contract  exclusion  set  forth  in  Section 
2(a)(1)  of  the  Act  (the  Act  does  not  apply  to  "any 
sale  of  any  cash  commodity  for  deferred  shipment 
or  delivery"). 

'•"The  Commission's  proposal,  if  adopted,  would 
not  affect  the  applicability  or  protections  of  stale 
law  (other  than  gaming  or  "bucket  shop"  laws),  or 
antifraud  statutes  of  general  applicability,  to  the 
exempted  Energy  Contracts  or  any  other  protections 
provided  by  other  applicable  federal  laws.  Congress 
specifically  noted  that,  in  exempting  an  instnunent 
from  the  Act,  the  Commission  cannot  exempt  it 
from  applicable  securities  and  banking  laws  and 
regulations.  HJl.  Rep.  No.  978. 102d  Cong.,  2d  Sess. 
83  (1992). 


regulatory  or  self-regulatory  duties 
under  this  Act.""  While  the  application 
for  exemption  identifies  certain 
potential  bases  for  making  these 
determinations,  the  Commission  is 
specifically  interested  in  receiving 
written  comments  addressing  these 
issues. 

In  addition  to  seeking  comment  on 
the  above,  the  Commission  is  also 
seeking  other  written  comments 
relevant  to  the  application  for 
exemptive  relief,  its  proposed  order,  and 
the  following  specific  issues: 

(1)  The  list  of  eligible  "appropriate 
persons"  that  would  be  permitted,  if  other 
qualifications  are  met,  to  engage  in  Enei]gy 
Contracts  is  set  forth  above.  In  light  of  the 
fact  that  the  prop>osed  exemption  is 
applicable  only  to  commercial  participants 
who,  in  connection  with  their  business 
activities,  incur  risks  related  to  the 
underlying  physical  commodities,  is  this  list, 
which  does  not  include  all  categories  of 
"appropriate  persons"  set  forth  in  section 
4(c)(2)  of  the  Act,  properly  delineated  or 
should  it  be  supplemented  or  reduced?  In 
particular,  should  floor  brokers  or  floor 
traders  as  described  in  section  4(c)(2)(J)  of  the 
Act  be  included?  To  what  extent  do  btt)ker- 
dealers  and  futures  commission  merchants 
participate  in  these  markets,  either  acting  on 
their  own  behalf  or  on  Iwhalf  of  other 
appropriate  persons?  Should  commodity 
pools  be  includes  as  "appropriate  person" 
category  and  if  so,  should  minimum  net 
worth  or  other  criteria  be  applied?  Are  the 
net  worth  and  total  asset  criteria  applicable 
to  corporations,  partnerships, 
proprietorships,  organizations,  trust,  and 
other  business  entities  as  described  above  set 
at  appropriate  leveb? 

(2)  Energy  Contracts  as  described  above 
involve  the  purchase  or  sale  of  crude  oil, 
natural  gas,  natural  gas  liquids,  or  other 
energy  products,  including  products  derived 
from  crude  oil,  natural  gas  or  natural  gas 
liquids,  used  primarily  as  an  energy  source. 
Does  this  adequately  describe  the  energy- 
related  products  to  which  the  cash  market 
practices  described  in  this  release  apply? 

(3)  Describe  the  multilateral  and/or 
bilateral  payments  and  obligation  netting 
arrangements  currently  in  use  in  the  energy 
cash  market.  What  limitations,  if  any,  should 
the  Commission  impose  on  their  use? 

(4)  Does  the  use  of  brokers  by  and  between 
p>arties  to  Energy  Contracts,  as  set  forth 
above,  accurately  reflect  current  cash  market 
practice? 

(5)  Is  there  additional  information  about 
the  cash  markets  in  crude  oil,  natural  gas  and 
other  energy  products  that  may  be  relevant  to 
the  Commission's  consideration  of  the 
application? 

(6)  In  light  of  these  current  cash  market 
practices,  what  effect  on  contract  markets 
could  be  anticiftated  by  granting  the 
exemption,  in  particular  with  regard  to  the 


*°The  Conference  Hepoil  on  the  1992  Act 
provides  the  Commission  with  additional  guidance 
in  making  its  determinations  in  this  regard.  R  Rap. 
No.  978. 102d  Cong.,  2d.  Sess.  78-81  (1992). 
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maintenancs  of  dn  integrity  and  soundnen 
of  tbe  markets? 

(7)  Should  Biiwgj  Coatrects  as  described 
in  the  rele«»  be  «wmpt  bam  section  4b  of 
theActT 

Issued  tn  WMfaiagtan.  DC  OB  January  Zl, 
1993,  by  the  Commtaakin 
lean  A.  Webb, 

Secntaiy  ofOw  Commkakm. 
IFR  Doc.  9^1879  Piled  l-2«-«3:  8:45  Ott] 


DEPARTMENT  OF  DEFOISE 

Offloe  of  the  8«Cf«la»y 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Servlcee  (CHAMPU8) 


AGENCT:  OfBce  of  the  Secretary,  DoD. 
ACTION:  Notice  of  revised  rates. 

SUMMARY:  This  notice  provides  the 
updated  adjusted  standardized  anMwnts, 
DRG  relative  weights,  outlier  thresholds, 
and  beneficiary  coet-ahare  per  diem 
rates  to  be  used  for  FY  1993  under  the 
CHAMPUS  DRG-based  payment  system. 
It  also  describes  the  non-regulatory 
changes  made  to  the  CHAMPUS  DRG- 
based  payment  system  in  order  to 
conform  to  changes  made  to  the 
Medicare  Prospective  Payment  System 
(PPS). 

EFFECTIVE  DATE:  The  rates  and  weights 
contained  in  this  notice  are  effective  for 
admissions  occtnring  on  or  after 
October  1,1992. 

ADDRESSES:  Office  of  the  Qviliaa  Health 
and  Vfedical  Program  of  the  Uniformed 
Services  (OCHAMPUS),  Program 
Development  Branch,  Aurora,  CO 
80O4S-6900. 

For  copies  (rf  the  Federal  Register 
containing  this  notice,  contact  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office. 
Washington,  DC  20402,  (202)  783-3238. 
The  duuge  for  the  Federal  Register  is 
$4.50  for  each  issue  payable  by  check  or 
money  order  to  the  Superintendent  of 
Documents. 

FOR  FUmHER  MRNWATION  COtfrACT: 
Stephen  E.  Isaacson  Program 
Development  Branch.  OCHAMPUS, 
telephone  (303)  361-1172. 

To  obtain  copies  of  this  document,  see 
the  "ADDRESSES"  section  above. 
Questions  regarding  pa3m)ent  of  specific 
claims  under  the  CHAMPUS  DRG-besed 
payment  system  should  be  addressed  to 
the  appropriate  CHAMPUS  contractor. 
SUPPLEMENTARY  MFORMATXM:  The  final 
rule  published  on  September  1, 1987, 
(52  FR  32992)  set  forth  the  basic 
procedures  used  under  the  CHAMPUS 
DRG-based  payment  system.  This  was 
subsequently  amended  by  final  rules 


published  on  August  31, 1968  (53  FR 
33461),  October  21, 1988  (53  FR  41331), 
December  16. 1988  (53  FR  50515).  May 
30, 1990  (55  FR  21863),  and  October  22, 
1990  (55  FR  42560). 

An  explicit  tenet  of  these  final  rules, 
and  one  based  on  the  statute  authorizing 
use  of  DRGs  by  CHAMPUS,  is  that  the 
CHAMPUS  DRG-based  payment  system 
is  modeled  on  the  Medicare  PPS,  and 
that,  whenever  practicable,  the 
CHAMPUS  system  will  follow  the  same 
rules  that  apply  to  the  Medicare  PPS. 

We  are  not  initiating  anv  changes  to 
the  CHAMPUS  IWG-lMsed  payment 
system,  but  this  notice  describes  certain 
changes  efisctive  for  the  sixth  year  of  its 
operation  which  are  necessary  in  order 
to  conform  to  changes  to  the  Medicare 
PPS.  These  changes  were  published  as 
a  proposed  rule  on  )uoe  4, 1992  (57  FR 
23618).  and  the  final  rule  was  published 
on  September  1, 1992  (57  FR  39746).  We 
refer  the  reader  to  these  rules  for 
detailed  discussions  of  the  dianges.  In 
addition,  this  notice  updates  the  rates 
and  weights  in  accordance  with  our 
previous  final  rules.  The  actual  changes 
we  are  making,  along  with  a  description 
of  their  reUtionship  to  the  Medicare 
n*S,  are  detailed  below. 

I.  Medicare  PPS  Chaises  Which  A£Eect 
the  OIAMPUS  DRG-Based  Paymeat 
System 

Following  is  a  dtsansitm  of  the 
changes  the  Health  Care  Financing 
Administratian  (HCFA)  has  made  to  the 
Medicare  PPS  which  afiiBCt  the 
CHAMPUS-DRG-based  payment  Systran. 


A.  DRG  Classification 

Under  both  the  Medicare  PPS  and  the 
CHAMPUS  IMlG-based  payment  system, 
cases  are  classified  into  the  appropriate 
DRG  by  a  Grouper  program.  The 
Grouper  classifies  each  case  into  a  DRG 
on  the  basis  of  the  diagnosis  and 
procedure  codes  and  demographic 
information  (that  is,  sex,  age,  and 
discharge  status).  The  Grouper  used  for 
the  CHAMPUS  DRG-based  payment 
system  is  the  same  as  the  current 
Medicare  Grouper  with  two 
modifications.  The  CHAMPUS  system 
has  replaced  Medicare  DRG  435  with 
two  age-based  DRGs  (900  and  901),  and 
we  have  implemented  thirty-four  (34) 
neonatal  DRGs  in  place  of  Medicme 
DRGs  385  throu^  390.  Grouping  for  all 
other  DRGs  under  the  CHAMPUS 
system  is  identical  to  the  Medicare  PPS. 

For  FY  1993  HCFA  will  implement  a 
ntunber  of  classification  changes, 
including  surgical  hierarchy  dianges, 
refinements  to  tbe  complications  and 
comorbidities  Ust.  and  coding  changes 
in  the  Grouper.  The  CHAMPUS  Grouper 


will  duplicate  all  changes  made  to  the 
Medicare  Groupw. 

B.  Wage  Index 

The  CHAMPUS  IKlG-based  payment 
system  will  continue  to  use  the  same 
wage  index  amounts  used  for  the 
Medicare  PPS.  This  includes  all  updates 
to  the  wage  indexes  which  are  efi^ctiva 
on  or  after  October  1 ,  1992,  as  well  as 
any  delays  in  implementing  those 
updates.  Since  we  use  the  wage  index 
amoimts  calculated  by  HCFA,  any 
changes  whidi  are  phMod  in  over 
several  years  far  the  Medicare  PPS  also 
will  be  phased  in  for  CHAMPUS.  hi 
addition,  we  duplicate  all  changes  with 
regard  to  the  wage  index  for  specific 
hmpitals  which  are  redesignated  by  the 
Medicare  Geogra{^ic  Classification 
Review  Board. 

C.  Hospital  Market  Basket 

We  will  update  the  adjusted 
standardized  amounts  according  to  the 
final  updated  hospital  market  basket 
used  for  the  Medicare  PPS.  According  to 
HCFA's  September  1  final  rule,  the 
projected  market  basket  is  4.1  percent: 
To  be  reduced  by  1.55  percentage  points 
for  urban  areas  and  0.55  percentage 
points  for  rural  areas. 

D.  Payment  for  Blood  Clotting  Factor 

The  Health  Care  Financing 
Administration  agreed  with  the 
Prospective  Payment  Commission's 
recommendation  that  the  special  add-on 
payments  for  hemophilia  blood  clotting 
fector  not  be  reinstated.  Accordingly,  for 
admissions  occurring  on  or  after 
October  1, 1992.  CHAMPUS  will  no 
longer  make  additional  payments  for 
these  factors. 

E.  Percentag/B  Reduction  for  Capital 
Payments 

In  the  past  we  have  reduced  payments 
for  capital  expenses  based  on  the 
percentage  reduction  used  for  the 
Medicare  PPS.  This  percentage  has  not 
been  as  straightforward  since  Medicare 
began  their  transition  to  DRG-based 
capital  payments.  However,  we  believe 
the  budget  neutraUty  target  of  a  ten 
percrat  reduction  which  is  being  used 
under  the  Medicare  PPS  for  FY  1993 
provides  a  reasonable  amount  for 
CHAMPUS  to  use.  Therefore,  althou^ 
we  are  not  adopting  the  Medicare  ITS 
methodology  for  payment  of  capital 
expenses  at  this  time,  we  will  reduce 
capita)  payments  by  ten  percent 
effiactive  for  inpatient  da}rs  occurring  on 
or  after  October  1 , 1 992. 
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n.  Medicare  Changes  Which  An  Not 
Being  Adopted  by  CHAMPUS 

The  Health  Care  Financing 
Administration  is  implementing  a 
number  of  changes  related  to  outlier 
payments.  In  addition  to  the  routine 
changes  to  the  outlier  thresholds,  the 
arithmetic  mean  length-of-stay  rather 
than  the  geometric  mean  is  to  be  used 
to  calculate  the  day  outlier  per  diem, 
and  the  marginal  payment  factor  for  day 
outliers  is  reduced  from  60  percent  to  55 
percent. 

Our  regulation  specifically  provides 
that  the  geometric  mean  length-of-stay 
will  be  used  to  calculate  both  long-stay 
and  short-stay  outlier  per  diems. 
President  Bush  imposed  a  moratorium 
on  regulation  changes  in  his  January  28, 
1992,  memorandum  on  reducing  the 
burden  of  government  regulations. 
Therefore,  imtil  that  moratorium  expires 
we  cannot  change  our  regulation  to 
allow  use  of  the  arithmetic  mean  instead 
of  the  geometric  mean.  Since  all  the 
outlier  changes  implemented  by  HCFA 
are  interrelated,  we  have  elected  not  to 
make  any  outlier  changes  at  this  time. 
It  IS  our  intention  to  change  our 
regulation  at  the  earliest  possible 
opportunity  to  permit  these  changes. 


and  at  that  time  we  will  adopt  all  the 
Medicare  PPS  outlier  changes. 

in.  Other  Related  Information  x 

For  FY  1993  there  is  no  change  to  the 
cost-to-charge  ratio  used  for  the 
CHAMPUS  DRG-based  payment  system. 
Except  for  determining  cost  outlier 
payments  for  children's  hospitals,  the 
current  ratio  used  is  0.63  which  is 
increased  to  0.64  to  account  for  bad 
debts.  For  children's  hospital  cost 
outliers,  the  cost-to-charge  ratio  used  is 
0.70. 

IV.  Updated  Rates  and  Weights 

The  tables  provide  the  rates  and 
weights  to  be  used  under  the  CHAMPUS 
DRG-based  payment  system  during  FY 
1993  and  which  are  a  result  of  the 
changes  described  above.  The 
implementing  regulations  for  the 
CHAMPUS  DRG-based  payment  system 
are  in  32  CFR  part  199. 

Dated:  January  21. 1993. 

L.M.  Bynum. 

Alternate  OSD  Federal  Register,  Liaison 
Officer,  Department  of  Defense. 

Editorial  Note— This  table  will  not  appear 
in  the  Code  of  Federal  Regulations. 


TaUa  1— National  Urt>an  and  Rural 
Adjusted  Standardized  Amounts. 
Labor/Nonlabor,  and  Cost<Share  Per 
Diem 

The  following  summary  provides  the 
adjusted  standardized  amount  and  the 
cost-share  per  diem  for  beneficiaries 
other  than  dependents  of  active-duty 
members. 

The  adjusted  standardized  amounts 
are  effective  for  admissions  occurring  on 
or  after  October  1, 1992. 
National  Large  Urban  Adjusted 

Standardized  Amount  $3,324.87 

L.8bor  portion 2,354.87 

Nonlabor  portion 970.20 

National  Other  Url)an  Adjusted 

Standardized  Amount 3,220.31 

Labor  portion 2,280.62 

Nonlabor  portion 939.69 

National  Rural  Adjusted  Stand- 
ardized Amount 3,208.31 

Labor  portion 2,426.45 

Nonlabor  portion 781.86 

The  cost-share  per  diem  is  effective  for  in- 
patient days  of  care  occurring  on  or  after 
October  1,  1992. 
Cost-share  per  diem  for  bene- 
ficiaries other  than  depend- 
ents of  active-duty  members  .         $265.00 
BtUmO  COOC  M10-01-M 


CHAMPUS  WEIGHT  AND  THRESHOLD  SUMMARY 

ORG 

NUMBER  DESCRIPTION 

1  CRANIOTOMY  AGE  >17  EXCEPT  FOR  TRAUMA 

2  CRANIOTOMY  FOR  TRAUMA  AGE  >17 

3  CRANIOTOMY  AGE  0-17 

4  SPINAL  PROCEDURES 

5  EXTRACRANIAL  VASCULAR  PROCEDURES 

6  CARPAL  TUNNEL  RELEASE 

7  PERIPH  &  CRANIAL  NERVE  &  OTHER  NERV  SYST  PROC  U  CC 

8  PERIPH  a  CRANIAL  NERVE  &  OTHER  NERV  SYST  PROC  U/0  CC 

9  SPINAL  DISORDERS  &  INJURIES 

10  NERVOUS  SYSTEM  NEOPLASMS  U  CC 

11  NERVOUS  SYSTEM  NEOPUSMS  U/0  CC 

12  DEGENERATIVE  NERVOUS  SYSTEM  DISORDERS 

13  MULTIPLE  SCLEROSIS  S  CEREBELLAR  ATAXIA 

U  SPECIFIC  CEREBROVASCULAR  DISORDERS  EXCEPT  TIA 

15  TRANSIENT  ISCHEMIC  ATTACK  &  PRECEREBRAL  OCCLUSIONS 

16  NONSPECIFIC  CEREBROVASCULAR  DISORDERS  W  CC 

17  NONSPECIFIC  CEREBROVASCULAR  DISORDERS  U/0  CC 

18  tCRANIAL  &  PERIPHERAL  NERVE  DISORDERS  U  CC 

19  CRANIAL  &  PERIPHERAL  NERVE  DISORDERS  U/0  CC 

20  NERVOUS  SYSTEM  INFECTION  EXCEPT  VIRAL  MENINGITIS 

21  VIRAL  MENINGITIS 

22  HYPERTENSIVE  ENCEPHALOPATHY 

23  NONTRAUMATIC  STUPOR  &  COhA 

2*  SEIZURE  S  HEADACHE  AGE  >17  U  CC 

25  SEIZURE  i   HEADACHE  AGE  >17  U/0  CC 

26  SEIZURE  ft  HEADACHE  AGE  0-17 

27  TRAUMATIC  STUPOR  ft  COMA,  COMA  >1  HR 

28  TRAUMATIC  STUPOR  ft  COMA,  COMA  <1  HR  AGE  >17  U  CC 

29  TRAUMATIC  STUPOR  ft  COMA,  COMA  <1  HR  AGE  >17  U/0  CC 

30  TRAUMATIC  STUPOR  ft  COMA,  COMA  <1  HR  AGE  0-17 

31  CONCUSSION  AGE  >17  U  CC 

32  CONCUSSION  AGE  >17  U/0  CC 

33  CONCUSSION  AGE  0-17 

34  OTHER  DISORDERS  OF  NERVOUS  SYSTEM  U  CC 

35  OTHER  DISORDERS  OF  NERVOUS  SYSTEM  U/0  CC 

36  RETINAL  PROCEDURES 

37  ORBITAL  PROCEDURES 

38  PRIMARY  IRIS  PROCEDURES 

39  LENS  PROCEDURES  UITH  OR  UlTHOUT  VITRECTOMY 

40  EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  >17 

41  EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  0-17 

42  INTRAOCULAR  PROCEDURES  EXCEPT  RETINA,  IRIS  ft  LENS 

43  HYPHEMA 

U  ACUTE  MAJOR  EYE  INFECTIONS 

45  NEUROLOGICAL  EYE  DISORDERS 

46  OTHER  DISORDERS  OF  THE  EYE  AGE  >17  U  CC 

47  OTHER  DISORDERS  OF  THE  EYE  AGE  >17  U/0  CC 

48  OTHER  DISORDERS  OF  THE  EYE  AGE  0-17 

49  MAJOR  HEAD  ft  NECK  PROCEDURES 

50  SIALOADENECTOMY 


CHAMPUS 
UEIGHT 

3.9996 
4.1498 
2.7901 
2.1195 
1.7182 
0.6620 
2.6858 
1.0364 
1.7521 
1.7034 
0.9906 
2.0919 
0.8963 
1.4548 
0.7996 
1.6417 
0.9793 
0.9987 
0.7346 
2.2381 
0.5973 
0.7770 
0.7266 
0.9070 
0.5678 
0.5310 
2.2393 
1.3970 
0.9198 
0.6576 
.6923 
.4658 
.3132 
.4664 
.8846 
0.7563 
0.9878 
0.3584* 
0.6371 
0.7758 
0.4442 
0.8228 
0.2782 
0.5096 
0.6023 
1.0115 
0.4947 
0.5759 
2.4159 
0.7252 


0. 
0. 
0. 
1, 
0. 


ARITHMETIC 
MEAN  LOS 

11.8 
12.7 
8.7 
7.7 
4.9 
2.8 
11.0 

3.3 

9.5 

9.9 

6.4 
12.2 

6.6 

7.9 

4.0 

7.2 

5.3 

6.0 

4.8 
10.1 

3.9 

3.9 

4.3 

5.0 

3.6 

3.1 

7.2 

6.8. 

4.9 
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2.8 
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2.6 
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4.0 
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5.0 

3.0 

4.0 

4.7 

1.7 


GEOMETRIC 
MEAN  LOS 


8.5 

8.3 

5.4 
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4.0 

1.9 

6.4 

2.5 

6.6 

6.4 

3.6 

6.9 

5.3 
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4.4 
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7.2 
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2.3 

3.7 

2.7 

2.4 
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3.5 

3.1 

"2.1 

2 

1 

1 

4 

2 

1 
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SHORT  STAY 
THRESHOLD 


LONG  STAY 
THRESHOLD 


6 
6 
3 

4 
9 
6 
7 
2.1 
1.4 
2.3 
1.3 
1.9 
3.1 
3.4 
2.5 
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37 
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23 
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13 
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13 
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NUMBER  DESCRIPTION 


51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
6A 
65 
66 
67 
68 
69 
70 
71 
72 
73 
74 
75 
76 
77 
78 
79 
80 
81 
82 
83 
84 
85 
86 
87 
88 
89 
90 
91 
92 
93 
94 
95 
96 
97 
98 
99 
100 


SALIVARY  GLAND  PROCEDURES  EXCEPT  SIALOADENECTOMY 

CLEFT  LIP  ft  PAUTE  REPAIR 

SINUS  ft  MASTOID  PROCEDURES  AGE  >17 

SINUS  &  MASTOID  PROCEDURES  AGE  0-17 

MISCELUNEOUS  EAR,  NOSE,  MOUTH  ft  THROAT  PROCEDURES 

RHINOPUSTY 

TftA  PROC,  EXCEPT  TONSILLECTOMY  &/0R  ADENOIDECTOMY  ONLY,  AGE  >17 

T&A  PROC,  EXCEPT  TONSILLECTOMY  8/OR  ADENOIDECTOMY  ONLY,  AGE  0-17 

TONSILLECTOMY  ft/OR  ADENOIDECTOMY  ONLY,  AGE  >17 

TONSILLECTOMY  ft/OR  ADENOIDECTOMY  ONLY,  AGE  0-17 

MYRINGOTOMY  U  TUBE  INSERTION  AGE  '17 

MYRINGOTOMY  U  TUBE  INSERTION  AGE  0-17 

OTHER  EAR,  NOSE,  MOUTH  ft  THROAT  O.R.  PROCEDURES 

EAR,  NOSE,  MOUTH  ft  THROAT  MALIGNANCY 

DYSEQUILIBRIUN 

EPISTAXIS 

EPIGLOTTITIS 

OTITIS  MEDIA  ft  URI  AGE  >17  U  CC 

OTITIS  MEDIA  ft  URI  AGE  >17  U/O  CC 

OTITIS  MEDIA  ft  URI  AGE  0-17 

URYNGOTRACHEITIS 

NASAL  TRAUMA  ft  DEFORMITY 

OTHER  EAR,  NOSE,  MOUTH  ft  THROAT  DIAGNOSES  AGE  >17 

OTHER  EAR,  NOSE,  MOUTH  ft  THROAT  DIAGNOSES  AGE  0-17 

MAJOR  CHEST  PROCEDURES 

OTHER  RESP  SYSTEM  O.R. 

OTHER  RESP  SYSTEM  O.R. 

PULMONARY  EMBOLISM 

RESPIRATORY  INFECTIONS 

RESPIRATORY  INFECTIONS 

RESPIRATORY  INFECTIONS 

RESPIRATORY  NEOPLASMS 

MAJOR  CHEST  TRAUMA  W  CC 

MAJOR  CHEST  TRAUMA  W/O  CC 

PLEURAL  EFFUSION  U  CC 

PLEURAL  EFFUSION  U/O  CC 

PULMONARY  EDEMA  ft  RESPIRATORY  FAILURE 

CHRONIC  OBSTRUCTIVE  PULMONARY  DISEASE 

SIMPLE  PNEUMONIA  ft  PLEURISY  AGE  >17  U  CC 

SIMPLE  PNEUMONIA  ft  PLEURISY  AGE  >17  U/O  CC 

SIMPLE  PNEUMONIA  ft  PLEURISY  AGE  0-17 

INTERSTITIAL  LUNG  DISEASE  W  CC 

INTERSTITIAL  LUNG  DISEASE  U/O  CC 

PNEUMOTHORAX  U  CC 

PNEUMOTHORAX  U/O  CC 

BRONCHITIS  ft  ASTHMA  AGE  >17  U  CC 

BRONCHITIS  ft  ASTHMA  AGE  >17  U/O  CC 

BRONCHITIS  ft  ASTHMA  AGE  0-17 

RESPIRATORY  SIGNS  &  SYMPTOMS  U  CC 

RESPIRATORY  SIGNS  ft  SYMPTOMS  U/O  CC 


PROCEDURES  U  CC 
PROCEDURES  U/O  CC 


INFLAMMATIONS  AGE  >17  U  CC 
INFLAMMATIONS  AGE  >17  U/O  CC 
INFUMHATIONS  AGE  0-17 


1. 
1. 
0. 
0. 


CHAMPUS 
UEIGHT 

0.6278* 
0.7215 
0.8555 
0.8426 
0.6944 
0.7195 
0.5300 
0.5280 
0.4023 
0.3633 
0.8658 
0.7610 
.1811 
.3267 
.4927 
.4783 
0.6072 
0.7437 
0.4888 
0.4180 
0.3227 
0.3927 
0.7044 
0.4204 
3.2508 
2.5487 
1.3651 
1.5664 
2.3047 
1.2299 
1.0586 
1.5175 
1.1856 
0.5670 
1.5155 
0.9053 
1.9496 
1.0977 
1.2264 
0.7465 
0.6091 
1.4810 
0.8664 
1.1622 
0.6237 
0.9687 
0.6381 
0.5231 
0.8240 
0.5638 


ARITHMETIC 
MEAN  LOS 

2.9 
2.0 
2.3 

2.4 
1.9 
1.6 
2.4 
1.9 
1.4 
1.4 
2.3 
3.0 
2.9 
9.6 
2.9 
3.3 
3.5 


.3 

.2 

.0 
.3 

.6 
.6 


4. 
3. 
3. 

2. 

1. 

3. 

2.7 
10.6 
10.1 

5.7 

8.1 
10. 

6. 

5. 

7. 

7. 

2. 

7. 


.5 
.1 
.5 
.2 
.3 
.6 
.6 


4.8 
7.8 
6.1 
6.4 
4.6 
3.9 
7.2 
5.3 
5.9 
4.7 
5.3 
3.8 
3.1 
3.6 
2.6 


GEOMETRIC 
MEAN  LOS 


S.IORr  STAY 
THRESHOLD 


LONG  STAY 
THRESHOLD 


19 
9 

13 

16 

9 

6 
11 

9 
4 

16 
21 
15 
38 
14 
15 
13 
22 
17 
14 
10 
S 

24 
15 
40 
39 
3S 
38 
40 
35 
36 
36 
36 
13 
37 
3S 
37 
34 
34 
18 
17 
37 
31 
32 
30 
28 
18 
14 
22 
14 


2 
2 

20 

2 

2 

1 

1 

2 


6 
22 

18 
22 
17 
17 
10 

9 
22 
15 
16 
14 
14 
10 

7 
10 

7 


I 
f 

•1 


< 


Z 

o 


O) 


a 

Q. 

a 
S 


CD 

O 

c 


CO 

w 


Z 

o 

fT 

(B 
OB 


0> 

Ul 
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CHANPUS  WEIGHT  AND  THRESHOLD  SUHHARY 


ORG 
NUMBER  DESCRIPTION 


101 

102 

103 

104 

105 

106 

107 

108 

109 

110 

111 

112 

113 

114 

115 

116 

117 

118 

119 

120 

121 

122 

123 

124 

125 

126 

127 

128 

129 

130 

131 

132 

133 

134 

135 

136 

137 

138 

139 

140 

141 

142 

143 

144 

145 

146 

147 

148 

149 

150 


OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  U  CC 

OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  U/0  CC 

HEART  TRANSPLANT 

CARDIAC  VALVE  PROCEDURES  U  CARDIAC  CATH 

CARDIAC  VALVE  PROCEDURES  U/O  CARDIAC  CATH 

CORONARY  BYPASS  U  CARDIAC  CATH 

CORONARY  BYPASS  U/O  CARDIAC  CATH 

OTHER  CAROIOTHORACIC  PROCEDURES 

NO  LONGER  VALID 

MAJOR  CARDIOVASCULAR  PROCEDURES  U  CC 

MAJOR  CARDIOVASCULAR  PROCEDURES  U/O  CC 

PERCUTANEOUS  CARDIOVASCULAR  PROCEDURES 

AMPUTATION  FOR  CIRC  SYSTEM  DISORDERS  EXCEPT  UPPER  LIMB  &  T<|| 

UPPER  LIMB  ft  TOE  AMPUTATION  FOR  CIRC  SYSTEM  DISORDERS 

PERM  CARDIAC  PACEMAKER  IMPLANT  U  AMI,  HEART  FAILURE  OR  SHOCK 

OTH  PERM  CARDIAC  PACEMAKER  IMPLANT  OR  AICO  LEAD  OR  GENERATOR  PRO 

CARDIAC  PACEMAKER  REVISION  EXCEPT  DEVICE  REPLACEMENT 

CARDIAC  PACEMAKER  DEVICE  REPLACEMENT 

VEIN  LIGATION  &  STRIPPING 

OTHER  CIRCUUTORY  SYSTEM  O.R.  PROCEDURES 

CIRCULATORY  DISORDERS  U  AMI  &  C.V.  COMP  DISCH  ALIVE 

U  AMI  U/O  C.V.  COMP  DISCH  ALIVE 

U  AMI,  EXPIRED 


CIRCULATORY  DISORDERS 
CIRCULATORY  DISORDERS 


CIRCULATORY  DISORDERS  EXCEPT  AMI,  U 

CIRCULATORY  DISORDERS  EXCEPT  AMI,  U 

ACUTE  ft  SUBACUTE  ENDOCARDITIS 

HEART  FAILURE  ft  SHOCK 

DEEP  VEIN  THROMBOPHLEBITIS 

CARDIAC  ARREST,  UNEXPLAINED 

PERIPHERAL  VASCULAR  DISORDERS  U  CC 

PERIPHERAL  VASCULAR  DISORDERS  U/O  CC 

ATHEROSCLEROSIS  U  CC 

ATHEROSCLEROSIS  U/O  CC 

HYPERTENSION 

CARDIAC  CONGENITAL  ft  VALVULAR  DISORDERS  AGE  >17  U  CC 

CARDIAC  CONGENITAL  ft  VALVULAR  DISORDERS  AGE  >17  U/O  CC 

CARDIAC  CONGENITAL  ft  VALVULAR  DISORDERS  AGE  0-17 

CARDIAC  ARRHYTHMIA  ft  CONDUCTION  DISORDERS  U  CC 

CARDIAC  ARRHYTHMIA  ft  CONDUCTION  DISORDERS  U/O  CC 

ANGINA  PECTORIS 

SYNCOPE  ft  COLLAPSE  U  CC 

SYNCOPE  ft  COLLAPSE  U/O  CC 

CHEST  PAIN 

OTHER  CIRCULATORY  SYSTEM  DIAGNOSES  U  CC 

OTHER  CIRCULATORY  SYSTEM  DIAGNOSES  U/O  CC 

RECTAL  RESECTION  U  CC 

RECTAL  RESECTION  U/O  CC 

MAJOR  SHALL  ft  LARGE  BOUEL  PROCEDURES  U  CC 

MAJOR  SMALL  ft  LARGE  BOUEL  PROCEDURES  U/O  CC 

PERITONEAL  ADHESIOLYSIS  U  CC 


CARD  CATH  ft  COMPLEX  DIA6 
CARD  CATH  U/O  COMPLEX  PIAG 


CHAMPUS 
UEI6HT 

1.0399 
0.7252 

8.7602 
6.0086 
6.2730 
4.9402 
5.2889 

4.4202 
2.5163 
2.2493 
3.3146 
1 .6565 
4.6156 
2.9665 
1.6573 
2.4908 
0.7029 
2.9672 
2.2099 
1.6507 
2.0296 
1.3642 
0.9101 
3. 4824 
1.2162 
0.8187 
2.0920 
1.1271 
0.6835 
1.2630 
0.8941 
.5972 
.7510 
.7166 
.1408 
.8230 
.5606 
.7611 
.6775 
0.5050 
0.5367 
1.5809 
0.8887 
2.6225 
1.8807 
3.4569 
1.6752 
2.2508 


0. 
0. 
0. 
1, 
0. 
0. 
0. 
0. 


ARITHMETIC 
MEAN  LOS 

5.1 
5.1 

17.0 
10.7 
11.5 
9.1 
10.0 


10.6 
6.8 
4.5 
15.8 
10.3 
12.8 
5.5 
4.3 
5.1 
2.8 
11.4 
7.9 
5.9 
4.2 
4.3 
2.6 
14.5 
6.4 
6.6 
4.4 
7.5 
5 
3 
2 
3 
3 


1 
4 
7 
3 
4 
2.7 
3.6 
3.9 
2.8 
3.3 
3.5 
2.5 
2.3 
6.5 
3.7 
10.2 
8.1 
12.5 
7.4 
9.4 


GEOMETRIC 
MEAN  LOS 

3.9 
2.7 

14.4 

9.4 
10.6 

6.4 

8.5 


8.5 
5.9 
3.5 

11.9 
7.7 

10.6 
4.1 
3.1 
3.2 
1.9 
7.1 
6 
5 
2 
3 
2.0 

10.9 
5.0 
5.7 
2.4 
5.7 
4.0 
2 
2 
2 
2 


7 
1 
7 
6 
2.2 
2.2 
3.0 
2.2 
2.7 
2.8 
2.1 
2.0 
4.7 
2.9 
9.6 
7.8 
10.7 
6.6 
7.6 


SHORT  STAY 
THRESHOLD 


LONG  STAY 
THRESHOLD 


(n 

OB 


35 

34 

46 
41 
34 
26 

40 

40 

31 

30 

43 

39 

42 

36 

35 

35 

19 

39 

36 

28 

34 

31 

15 

42 

36 

34 

34 

37 

36 

21 

16 

17 

22 

14 

31 

24 

15 

18 

21 

13 

11 

36 

24 

27 

16 

42 

29 

39 


17 
15 

31 
25 
22 
17 
24 

25 

17 
14 
28 
24 
27 
18 
15 
20 

8 
24 
20 
15 
15 
14 

7  ■ 
27 
19 
18 
17 
22 
18 
10 

8 

9 
10 

7 
12 
11 

7 

9 
10 

6 

5 
21 
11 
19 
12 
27 
17 
24 


a 

CD 
cn 

ta 


s 

C 

4 


CO 
CO 


o 
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CHAHPUS  MEIGHT  AND  THRESHOLD  SUHMARY 


DR6 
NUMBER  DESCRIPTION 


151 
152 
153 
15* 
155 
156 
157 
158 
159 
160 
161 
162 
163 
16* 
165 
166 
167 
168 
169 
170 
171 
172 
173 
174 
175 
176 
177 
178 
179 
180 
181 
182 
183 
18* 
185 
186 
187 
188 
189 
190 
191 
192 
193 
19* 
195 
196 
197 
198 
199 
200 


PROCEDURES  W  CC 
PROCEDURES  U/0  CC 


PERITONEAL  ADHESIOLYSIS  W/0  CC 

MINOR  SHALL  ft  LARGE  BOUEL  PROCEDURES  U  CC 

MINOR  SHALL  ft  URGE  BOWEL  PROCEDURES  U/0  CC 

STOMACH,  ESOPHAGEAL  ft  DUODENAL  PROCEDURES  AGE  >17  U  CC 

STOMACH,  ESOPHAGEAL  ft  DUODENAL  PROCEDURES  AGE  >17  U/O  CC 

STOMACH,  ESOPHAGEAL  ft  DUODENAL  PROCEDURES  AGE  0-17 

ANAL  ft  STOMAL  PROCEDURES  U  CC 

ANAL  ft  STOMAL  PROCEDURES  U/0  CC 

HERNIA  PROCEDURES  EXCEPT  INGUINAL  ft  FEMORAL  AGE  >17  U  CC 

HERNIA  PROCEDURES  EXCEPT  INGUINAL  ft  FEMORAL  AGE  >17  U/O  CC 

INGUINAL  ft  FEMORAL  HERNIA  PROCEDURES  AGE  >17  U  CC 

INGUINAL  ft  FEMORAL  HERNIA  PROCEDURES  AGE  >17  U/0  CC 

HERNIA  PROCEDURES  AGE  0-17 

APPENDECTOMY  U  COMPLICATED  PRINCIPAL  OIAG  U  CC 

APPENDECTOMY  U  COMPLICATED  PRINCIPAL  DIAG  U/O  CC 

APPENDECTOMY  U/0  COMPLICATED  PRINCIPAL  DIAG  U  CC 

APPENDECTOMY  U/0  COMPLICATED  PRINCIPAL  OIAG  W/0  CC 

MOUTH  PROCEDURES  U  CC 

MOUTH  PROCEDURES  U/0  CC 

OTHER  DIGESTIVE  SYSTEM  O.R 

OTHER  DIGESTIVE  SYSTEM  O.R 

DIGESTIVE  MALIGNANCY  U  CC 

DIGESTIVE  MALIGNANCY  U/0  CC 

G.I.  HEMORRHAGE  U  CC 

G.I.  HEMORRHAGE  U/0  CC 

COMPLICATED  PEPTIC  ULCER 

UNCOMPLICATED  PEPTIC  ULCER  U  CC 

UNCOMPLICATED  PEPTIC  ULCER  U/0  CC 

INFLAMMATORY  BOUEL  DISEASE 

G.I.  OBSTRUCTION  U  CC 

G.I.  OBSTRUCTION  U/0  CC 

ESOPHAGITIS.  GASTROENT  ft  MISC  DIGEST  DISORDERS  AGE  >17  U  CC 

ESOPHAGITIS,  GASTROENT  ft  MISC  DIGEST  DISORDERS  AGE  >17  U/0  CC 

ESOPHAGITIS,  GASTROENT  ft  MISC  DIGEST  DISORDERS  AGE  0-17 

DENTAL  ft  ORAL  DIS  EXCEPT  EXTRACTIONS  ft  RESTORATIONS,  AGE  >17 

DENTAL  ft  ORAL  OIS  EXCEPT  EXTRACTIONS  ft  RESTORATIONS,  AGE  0-17 

DENTAL  EXTRACTIONS  ft  RESTORATIONS 

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17  U  CC 

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17  U/0  CC 

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  0-17 

ft  SHUNT  PROCEDURES  U  CC 

ft  SHUNT  PROCEDURES  U/0  CC 
BILIARY  TRACT  PROC  EXCEPT  ONLY  CHOLECYST  U  OR  U/0  C.D.E.  U  CC 
BILIARY  TRACT  PROC  EXCEPT  ONLY  CHOLECYST  U  OR  W/0  C.D.E.  W/0  C( 
CHOLECYSTECTOMY  W  C.D.E.  W  CC 
CHOLECYSTECTOMY  W  C.D.E.  U/0  CC 
CHOLECYSTECTOMY  U/0  C.D.E.  W  CC 
CHOLECYSTECTOMY  W/0  C.D.E.  W/0  CC 
HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  MALIGNANCY 
HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  NON-MALIGNANCY 


PANCREAS,  LIVER 
PANCREAS,  LIVER 


CHAMPUS 
UEIGHT 

1.2200 

2.03*6 

1.0805 

3.6725 

1.8999 

1.*738 

0.9577 

0.5887 

1.1102 

0.8*86 

0.7976 

0.6162 

0.*67* 

1.9032 

1.1216 

1.0159 

0.6897 

2.25*8 

0.7113 

2.8123 

1.1*81 

1.7578 

1.1897 

1.03*1 

0.6230 

0.9397 

0.7969 

0.6795 

0.9951 

1.0091 

0.*882 

0.7386 

0.5*37 

0.3391 

0.7029 

0.*628 

0.6036 

1.0766 

0.*83* 

0.3*61 

*.*2*0 

1.8892 

3.*112 

1.5375 

2.1657 

1.6010 

1.6080 

1.0063 

2.1707 

1.*518 


ARITHMETIC 
MEAN  LOS 

5.6 

9.2 

5.5 
11.7 

7.2 

7.6 

*.5 

2.5 

5.2 

3.2 

3.3 

1.7 

1.7 

8.* 

*.9 

*.0 

2.8 

5.* 

2.3 
10.9 

5.0 

8.1 

5.1 

*.8 

3.* 

*.8 

*.1 

3.7 
•   6.1 

6.0 

3.* 

*.2 

3.1 

2.7 

3.* 

2.6 

2.7 

5.8 

3.0 

2.0 
1*.3 

8.7 
13.1 

6.6 

8.9 

7.6 

5.2 

2.6 

9.5 

5.0 


GEOMETRIC 
MEAN  LOS 

*.6 
8.2 
5.0 
9.4 
6.2 
4.9 
3.4 


SHOR 
THR 


STAY 
SHOLD 


3.0 
5.0 
4.4 
2.8 
3.3 
2.S 
2.3 
2.6 
2.2 
2.1 
4.1 
2.4 


1, 
11, 

7, 
10. 

*. 


7.* 
7.1 
3.9 
2.0 
7.0 
3.2 


LONG  STAY 
THRESHOLD 


36 
3S 

.24 
41 
31 
36 

31 
13 
33 
17 
20 

6 

6 
30 
2S 
17 

9 
36 
13 
39 
35 
37 
35 
25 
17 
29 
17 
20 
35 
36 
17 
26 
17 
13 
2* 
1* 
17 
36 
18 

9 
*2 
39 
*1 
36 
39 
22 
35 
17 
39 
35 


17 

21 

13 

26 

17 

21 

1* 

6 

15 

8 

9 

3 

3 

18 

13 

9 

6 

17 

6 

2* 

17 

22 

16 

13 

9 

1* 

10 

10 

17 

18 

9 

12 

8 

7 

11 

7 

8 

20 

9 

5 

27 

2* 

26 

21 

22 

1* 

18 

8 

2* 

19 


I 


9 


< 

O 

aa 

Z 

o 


t 
a 


c 


CD 
(D 


? 
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CHAMPUS  UEIGHT  AND  THRESHOLD  SUMMARY 


DRG 

NUMBER  DESCRIPTION 

201  OTHER  HEPATOBILIARY  OR  PANCREAS  O.R.  PROCEDURES 

202  CIRRHOSIS  &  ALCOHOLIC  HEPATITIS 

203  MALIGNANCY  OF  HEPATOBILIARY  SYSTEM  OR  PANCREAS 

204  DISORDERS  OF  PANCREAS  EXCEPT  MALIGNANCY 

205  DISORDERS  OF  LIVER  EXCEPT  MALIG,CIRR,ALC  HEPA  U  CC 

206  DISORDERS  OF  LIVER  EXCEPT  MALIG.CIRR.ALC  HEPA  W/0  CC 

207  DISORDERS  OF  THE  BILIARY  TRACT  U  CC 

208  DISORDERS  OF  THE  BILIARY  TRACT  W/0  CC 

209  MAJOR  JOINT  &  LIMB  REATTACHMENT  PROCEDURES  OF  LOWER  EXTREMIt 

210  HIP  ft  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  >17  U  CC 

211  HIP  ft  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  >17  U/0  CC 

212  HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  0-17 

213  AMPUTATION  FOR  MUSCULOSKELETAL  SYSTEM  ft  CONN  TISSUE  DISORDEi^l 

214  BACK  ft  NECK  PROCEDURES  U  CC 

215  BACK  ft  NECK  PROCEDURES  W/O  CC 

216  BIOPSIES  OF  MUSCULOSKELETAL  SYSTEM  ft  CONNECTIVE  TISSUE 

217  UNO  DEBRID  &  SKN  GRFT  EXCEPT  HAND, FOR  MUSCSKELET  &  CONN  TISS  DIS 

218  LOWER  EXTREM  ft  HUMER  PROC  EXCEPT  HIP, FOOT, FEMUR  AGE  >17  W  C( 

219  LOWER  EXTREM  ft  HUMER  PROC  EXCEPT  HIP, FOOT, FEMUR  AGE  >17  W/0  4c 

220  LOWER  EXTREM  ft  HUMER  PROC  EXCEPT  HIP, FOOT, FEMUR  AGE  0-17 

221  KNEE  PROCEDURES  W  CC 

222  KNEE  PROCEDURES  W/0  CC 

223  MAJOR  SHOULDER/ELBOW  PROC,  OR  OTHER  UPPER  EXTREMITY  PROC  W  <\{ 

224  SHOULDER, ELBOW  OR  FOREARM  PROC.EXC  MAJOR  JOINT  PROC,  U/0  CC 

225  FOOT  PROCEDURES 

226  SOFT  TISSUE  PROCEDURES  W  CC 

227  SOFT  TISSUE  PROCEDURES  W/0  CC 

228  MAJOR  THUMB  OR  JOINT  PROC. OR  OTH  HAND  OR  WRIST  PROC  W  CC 

229  HAND  OR  WRIST  PROC,  EXCEPT  MAJOR  JOINT  PROC,  W/0  CC 

230  LOCAL  EXCISION  ft  REMOVAL  OF  INT  FIX  DEVICES  OF  HIP  ft  FEMUR 

231  LOCAL  EXCISION  ft  REMOVAL  OF  INT  FIX  DEVICES  EXCEPT  HIP  ft  FEMUR 

232  ARTHROSCOPY 

233  OTHER  MUSCULOSKELET  SYS  ft  CONN  TISS  O.R.  PROC  W  CC 

234  OTHER  MUSCULOSKELET  SYS  ft  CONN  TISS  O.R.  PROC  W/0  CC 

235  FRACTURES  OF  FEMUR 

236  FRACTURES  OF  HIP  ft  PELVIS 

237  SPRAINS,  STRAINS,  ft  DISLOCATIONS  OF  HIP,  PELVIS  ft  THIGH 

238  OSTEOMYELITIS 

239  PATHOLOGICAL  FRACTURES  ft  MUSCULOSKELETAL  ft  CONN  TISS  MALIGNANCY 

240  CONNECTIVE  TISSUE  DISORDERS  W  CC 

241  CONNECTIVE  TISSUE  DISORDERS  W/0  CC 

242  SEPTIC  ARTHRITIS 

243  MEDICAL  BACK  PROBLEMS 

244  BONE  DISEASES  ft  SPECIFIC  ARTHROPATHIES  W  CC 

245  BONE  DISEASES  ft  SPECIFIC  ARTHROPATHIES  W/0  CC 

246  NON-SPECIFIC  ARTHROPATHIES 

247  SIGNS  ft  SYMPTOMS  OF  MUSCULOSKELETAL  SYSTEM  ft  CONN  TISSUE 

248  TENDONITIS,  MYOSITIS  ft  BURSITIS 

249  AFTERCARE,  MUSCULOSKELETAL  SYSTEM  ft  CONNECTIVE  TISSUE 

250  FX,  SPRN,  STRN  ft  DISL  OF  FOREARM,  HAND,  FOOT  AGE  >17  W  CC 


CHAMPUS 
WEIGHT 

1.9343 
1.4833 
1 .3370 
1.4038 
1.6233 
0.5650 
0.8410 
0.5295 
2.8706 
2.3574 
1.8173 
1.3523 
2.0638 
2.1092 
1.1971 
1.5103 
2.5493 
1.6012 
1.0015 
0.8563 
1.9691 
1.0788 
0.8249 
0.7905 
0.8137 
1.2649 
0.7S43 
0.8297 
0.6327 
0.7669 
1.0130 
1.0714 
2.1687 
1.1826 
1.0627 
0.9854 
0.5602 
1.2013 
1.4004 
1.6354 
0.5836 
1.1639 
0.6156 
1.6384 
1.1948 
0.6269 
0.6141 
0.5464 
0.8577 
0.7541 


.5 
.0 
.0 
.5 


ARITHMETIC 
MEAN  LOS 

8.5 

7.7 

7.2 

7.4 

7.4 

3.2 

4.4 

2.7 

8.3 
10.2 

7.3 

6.0 

8. 

7. 

4. 

6. 
10.3 

7.0 

3.5 

2.9 

7.3 

2.8 

2.7 

2.2 

2. 

4. 

2. 

2. 

2.0 

2.7 

3.4 

3.7 

8.0 

3.6 
11.3 

8.6 

4. 

8. 

8. 

7. 

3. 


.5 
.6 
.6 
.4 


.6 
.7 
.4 
.9 
.6 
8.3 
4.3 
7.5 
4.2 
5.3 
4.3 
3.6 
5.6 
3.6 


GEOMETRIC 
MEAN  LOS 

6.8 
5.6 
5.2 
5.4 
5.0 
2.3 
3.5 
2.1 
7.7 
8.8 
6.1 
4.2 
6.2 
5.6 
3.4 
4.1 
6.3 
5.2 
2.9 
2.2 
4.7 
2.4 
2.1 
1.9 
2.1 
3.6 
2.0 
1.8 
1.7 
1.9 
2.3 
2.1 
5.5 
2.9 
6.3 
5.4 
2.7 
6.2 
5.7 
5.5 
2.7 
6.7 
3.1 
5.6 
3.2 
4.3 
3.0 
2.8 
4.0 
2.9 


SHORT  STAY 
THRESHOLD 


LONG  STAY 
THRESHOLD 


38 
37 
37 
37 
37 
25 
27 
15 
23 
40 
37 
36 
38 
37 
19 
36 
38 
37 
17 
17 
36 
12 
11 

8 
12 
31 
13 
12 

8 
16 
25 
28 
37 
21 
38 
37 
34 
38 
37 
37 
26 
38 
34 
37 
34 
29 
34 
24 
35 
23 


23 
22 
22 
22 
22 
10 
13 
7 

16 

25 

19 

20 

23 

19 

10 

21 

23 

21 

9 

8 

21 

7 

6 

5 

6 

14 

7 

6 

4 

7 

10 

11 

22 

10 

23 

22 

17 

23 

22 

22 

11 

23 

14 

22 

14 

14 

14 

11 

20 

11 
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CHAHPUS  WEIGHT  AND  THRESHOLD  SUHHARY 


DRG 

NUnSER  DESCRIPTION 

251  ft,   SPRN,  STRN  &  DISL  OF  FOREARM,  HAND,  FOOT  AGE  >17  U/0  CC 

252  FX,  SPRN,  STRN  ft  DISL  OF  FOREARM,  HAND,  FOOT  AGE  0-17     i 

253  FX,  SPRN,  STRN  ft  DISL  OF  UPARH.LOULEG  EX  FOOT  AGE  >17  U  U\ 

254  FX,  SPRN,  STRN  ft  DISL  OF-  UPARM,LOWLEG  EX  FOOT  AGE  >17  W/O  CC 

255  FX,  SPRN,  STRN  ft  DISL  OF  UPARM,LOULEG  EX  FOOT  AGE  0-17 

256  OTHER  MUSCULOSKELETAL  SYSTEM  ft  CONNECTIVE  TISSUE  DIAGNOSES 

257  TOTAL  MASTECTOMY  FOR  MALIGNANCY  U  CC 

258  TOTAL  MASTECTOMY  FOR  MALIGNANCY  W/O  CC 

259  SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  U  CC 

260  SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W/O  CC 

261  BREAST  PROC  FOR  NON-HALIGNANCY  EXCEPT  BIOPSY  ft  LOCAL  EXCISION 

262  BREAST  BIOPSY  ft  LOCAL  EXCISION  FOR  NON-MALIGNANCY 

263  SKIN  GRAFT  ft/OR  DEBRID  FOR  SKN  ULCER  OR  CELLULITIS  U  CC 

264  SKIN  GRAFT  ft/OR  DEBRID  FOR  SKN  ULCER  OR  CELLULITIS  W/O  CC 

265  SKIN  GRAFT  ft/OR  DEBRID  EXCEPT  FOR  SKIN  ULCER  OR  CELLULITIS  W  CC 

266  SKIN  GRAFT  ft/OR  DEBRID  EXCEPT  FOR  SKIN  ULCER  OR  CELLULITIS  W/O  C 

267  PERIANAL  ft  PILONIDAL  PROCEDURES 

268  SKIN,  SUBCUTANEOUS  TISSUE  ft  BREAST  PLASTIC  PROCEDURES 

269  OTHER  SKIN,  SUBCUT  TISS  ft  BREAST  PROC  W  CC 

270  OTHER  SKIN,  SUBCUT  TISS  ft  BREAST  PROC  W/O  CC 

271  SKIN  ULCERS 

272  MAJOR  SKIN  DISORDERS  W  CC 

273  MAJOR  SKIN  DISORDERS  W/O  CC 

274  MALIGNANT  BREAST  DISORDERS  W  CC 

275  MALIGNANT  BREAST  DISORDERS  W/O  CC 

276  NON-HALIGANT  BREAST  DISORDERS 

277  CELLULITIS  AGE  >17  W  CC 

278  CELLULITIS  AGE  >17  W/O  CC 

279  CELLULITIS  AGE  0-17 

280  TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  ft  BREAST  AGE  >17  W  CC 

281  TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  ft 

282  TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  ft 

283  MINOR  SKIN  DISORDERS  W  CC 

284  MINOR  SKIN  DISORDERS  W/O  CC 

285  AMPUTAT  OF  LOWER  LIMB  FOR  ENDOCRINE, NUTRIT, ft  METABOL  DISORDERS 

286  ADRENAL  ft  PITUITARY  PROCEDURES 

287  SKIN  GRAFTS  ft  WOUND  DEBRID  FOR  ENDOC,  NUTRIT  ft  METAB  DISORDERS 

288  O.R.  PROCEDURES  FOR  OBESITY 

289  PARATHYROID  PROCEDURES 

290  THYROID  PROCEDURES 

291  THYROGLOSSAL  PROCEDURES 

292  OTHER  ENDOCRINE,  NUTRIT  ft  METAB  O.R.  PROC  W  CC 

293  OTHER  ENDOCRINE,  NUTRIT  ft  METAB  O.R.  PROC  W/O  CC 

294  DIABETES  AGE  >3S 

295  DIABETES  AGE  0-35 

296  NUTRITIONAL  ft  MISC  METABOLIC  DISORDERS  AGE  >17  W  CC 

297  NUTRITIONAL  ft  MISC  METABOLIC  DISORDERS  AGE  >17  W/O  CC 

298  NUTRITIONAL  ft  MISC  METABOLIC  DISORDERS  AGE  0-17 

299  INBORN  ERRORS  OF  METABOLISM 

300  ENDOCRINE  DISORDERS  W  CC 


BREAST  AGE  >17  W/O  CC 
BREAST  AGE  0-17 


CHAMPUS 
WEIGHT 

0.5060 
0.3586 
0.7536 
0.4361 
0.3849 
0.7319 
1.0222 
0.8570 
0.9832 
0.6956 
1.0035 
0.7421 
2.8933 
1.2699 
2.0708 
1.0657 
0.5360 
0.7317 
1.8584 
0.7500 
1.3483 
1.2843 
0.5371 
1.2843 
0.8629 
0.5639 
0.9949 
0.5617 
0.4766 
0.6858 
0.4799 
0.4100 
0.7056 
0.3603 
3.2635 
2.3602 
1.8654 
1.6862 
.9366 
.8000 
.5342 
.1379 
.1321 
.7653 
.5727 
1.0160 
0.5408 
0.3679 
1.0113 
0.9919 


0. 
0. 
0. 
3. 
1. 
0. 
0. 


ARITHMETIC 
MEAN  LOS 

2.2 
1.5 
4.7 
3.0 
2.2 
4.0 
3.6 
2.7 
2.9 
1.9 
2.1 
2.8 
14.5 
5.8 
6.9 
4.1 
1.9 
2.8 
8.1 
2.9 
9.6 
6.2 
4.4 


3.5 
2.2 


.3 
.6 

.1 


2. 
4. 
3. 

15.8 
9.0 

10.5 
4.6 
3.0 
2.3 
1.6 

13.1 
5.4 
5.4 
4.0 
6.0 
3.5 
2.9 
5.1 
6.4 


GEOMETRIC 
MEAN  LOS 


1.8 
1.3 
3.2 
2.4 
1.7 
2.6 
3.1 
2.4 
2.1 
1.7 
1.9 
2.^ 

11.0 
4.5 
4.8 
2.9 
1.5 
2.1 
5.5 
2.1 
7.6 
4.6 
3.5 
4.5 
3.9 
2.6 
5.4 
3.6 
3.2 
2.5 
1.7 
1.6 
3.7 
2.4 

10 
6 
8 
4 
2 
2 
1 
9 


SHORT  STAY 
THRESHOLD 


9 
7 
3 
3 
3 
0 
5 
2 
4.4 
4.5 
3.4 
4.4 
2.7 
2.4 
2.9 
4.3 


LONG  STAY 
THRESHOLD 


10 
5 
35 
17 
11 
33 
15 
9 
19 
6 
8 
24 
43 
36 
36 
31 
9 
17 
37 
19 
39 
36 
28 
36 
23 
20 
37 
18 
20 
27 
11 
12 
27 
18 
42 
38 
40 
13 
15 
9 
4 
41 
34 
27 
20 
36 
21 
14 
34 
36 


5 

3 

17 
8 
5 

13 

8 

6 

8 

4 

4 

10 

28 

17 

21 

13 

5 

8 

22 

8 

24 

21 

13 

20 

12 

9 

18 

10 

10 

11 

5 

5 

13 

8 

27 

23 

25 

8 

8 

5 

3 

26 

16 

14 

10 

19 

10 

7 

19 

21 
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CHAMPUS  WEIGHT  ANO  THRESHOLD  SIIHMAOY 


ORG 
NUMBER  DESCRIPTION 


301 

302 

303 

304 

305 

306 

307 

308 

309 

310 

311 

312 

313 

314 

315 

316 

317 

318 

319 

320 

321 

322 

323 

324 

325 

326 

327 

328 

329 

330 

331 

332 

333 

334 

335 

336 

337 

338 

339 

340 

341 

342 

343 

344 

345 

346 

347 

348 

349 

350 


ENDOCRINE  DISORDERS  U/0  CC 

KIDNEY  TRANSPLANT 

KIDNEY, URETER  &  MAJOR  BUDOER  PROCEDURES  FOR  NEOPUSM 

KIDNEY, URETER  ft  MAJOR  BLADDER  PROC  FOR  NON-NEOPL  U  CC 

KIDNEY, URETER  &  MAJOR  BLADDER  PROC  FOR  NON-NEOPL  U/O  CC 

PROSTATECTOMY  W  CC 

PROSTATECTOHY  W/0  CC 

MINOR  BLADDER  PROCEDURES  U  CC 

MINOR  BLADDER  PROCEDURES  U/O  CC 

TRANSURETHRAL  PROCEDURES  U  CC 

TRANSURETHRAL  PROCEDURES  U/O  CC 

URETHRAL  PROCEDURES,  AGE 

URETHRAL  PROCEDURES,  AGE 

URETHRAL  PROCEDURES,  AGE  0-17 

OTHER  KIDNEY  t   URINARY  TRACT  O.R 

RENAL  FAILURE 

ADMIT  FOR  RENAL  DIALYSIS 

KIDNEY  &  URINARY  TRACT  NEOPLASMS 

KIDNEY  &  URINARY  TRACT  NEOPLASMS  U/O  CC 

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  >17  U  CC 

KIDNEY  ft  URINARY  TRACT  INFECTIONS  AGE  >17  U/O  CC 

KIDNEY  ft  URINARY  TRACT  INFECTIONS  AGE  0-17 

URINARY  STONES  U  CC,  8/OR  ESU  LITHOTRIPSY 

URINARY  STONES  U/O  CC 

URINARY  TRACT  SIGNS  ft  SYMPTOMS  AGE 


>17  U  CC 
>17  U/O  CC 


PROCEDURES 


U  CC 


>17  U  CC 
URINARY  TRACT  SIGNS  ft  SYMPTOMS  AGE  >17  U/O  CC 
URINARY  TRACT  SIGNS  ft  SYMPTOMS  AGE  0-17 
>17  U  CC 


KIDNEY  ft 

KIDNEY  ft 

KIDNEY  ft 

URETHRAL  STRICTURE  AGE 

URETHRAL  STRICTURE  AGE  >17  U/O  CC 

URETHRAL  STRICTURE  AGE  0-17 

OTHER  KIDNEY  ft  URINARY  TRACT  DIAGNOSES  AGE  >17  U  CC 

OTHER  KIDNEY  ft  URINARY  TRACT  DIAGNOSES  AGE  >17  U/O  CC 

OTHER  KIDNEY  ft  URINARY  TRACT  DIAGNOSES  AGE  0-17 

MAJOR  HALE  PELVIC  PROCEDURES  U  CC 

MAJOR  HALE  PELVIC  PROCEDURES  U/O  CC 

TRANSURETHRAL  PROSTATECTOMY  U  CC 

TRANSURETHRAL  PROSTATECTOMY  U/O  CC 

TESTES  PROCEDURES,  FOR  MALIGNANCY 

TESTES  PROCEDURES,  NON-MALIGNANCY  AGE  >17 

TESTES  PROCEDURES,  NON-MALIGNANCY  AGE  0-17 

PENIS  PROCEDURES 

CIRCUMCISION  AGE  >17 

CIRCUMCISION  AGE  0-17 

OTHER  MALE  REPRODUCTIVE  SYSTEM  0 

OTHER  MALE  REPRODUCTIVE  SYSTEM  0 

MALIGNANCY,  MALE  REPRODUCTIVE  SYSTEM,  U  CC 

MALIGNANCY,  MALE  REPRODUCTIVE  SYSTEM,  U/O  CC 

BENIGN  PROSTATIC  HYPERTROPHY  U  CC 

BENIGN  PROSTATIC  HYPERTROPHY  U/O  CC 

INFUMMATION  OF  THE  MALE  REPRODUCTIVE  SYSTEM 


R.  PROCEDURES  FOR  MALIGNAN  I  f 
R.  PROC  EXCEPT  FOR  MALIGNA  I  :Y 


1. 
1. 
0. 
1. 
0. 
1. 
0. 
0. 


CHAMPUS 
UEIGHT 

0.5039 
5.5621 
2.3613 
2.2136 
.1020 
.4804 
.7U7 
.4281 
.9502 
.0220 
.7827 
.7369 
0.4881 
1.0452 
2.0861 
1.5303 
0.5075* 
1.1716 
0.6069 
0.8733 
0.5497 
0.4789 
0.7308 
0.3739 
0.6427 
0.4041 
0.2750 
0.6363* 
0.4113* 
0.2830* 
1.0426 
0.4781 
0.6420 


0181 

6106 

9212 

7105 

4955 

9790 

0.4883 

1.1654 

0.5766* 

0.3845* 

1.4694 

0.7482 

1.0085 

0.5654 

0.7201 

0.5030 

0.6048 


ARITHMETIC 
MEAN  LOS 

3.0 
11.4 
9.1 
9.0 
4.7 
7.6 
3.0 
6.8 

4;0 

3.9 
2.4 
3.3 

2.1 

6.7 

8.0 

7.3 

3.9 

5.1 

3.0 

5.5 

3.7 

3.7 

3.0 

1.9 

4.0 

2.2 

1.5 

4.8 

2.9 

1.6 

5.5 

2.7 

4.4 

7.4 

6.5 

4.0 

3.1 

6.3 

3.9 

1.3 

2.6 

3.7 

1.7 

4.7 

3. 

5. 

4. 

3. 

3. 


.1 
.7 
.0 
.4 
.2 
4.1 


GEOMETRIC 
MEAN  LOS 

2.4 
10.6 
8.0 
6.9 
5.9 
4.9 
2.8 
4.9 
2.7 
2.8 
2.0 
2.S 
1.6 
2.7 
S.O 
S.2 
2.8 
3.3 
2.1 
4. 
3. 
3. 
2. 
1. 
3. 


.3 

.2 
.2 
.3 
.6 

.0 
1.8 
1.4 
3.6 
2.1 
1.6 
4.1 
2.1 
3.1 
7.0 
6.2 
3.6 
2.8 
4.0 
2.4 


4.0 
2.3 
3.6 
2.6 
5.0 
2.8 
3.5 


SHORT  STAY 
THRESHOLD 


LONG  STAY 
THRESHOLD 


17 
33 
36 
38 

27 
36 

9 
36 
34 
28 
11 
28 
15 
54 
37 
57 
26 
5S 
24 
29 
16 
15 
19 

8 
29 
11 

4 
27 
18 

9 
36 
16 
35 
21 
14 
15 

8 
36 
34 

3 
14 
25 

6 
27 
25 
35 
34 
14 
14 
18 


8 
22 

21 

23 

13 

21 

6 

21 

14 

12 

6 

12 

6 

19 

22 

22 

26 

18 

10 

15 

9 

9 

9 

4 

13 

6 

2 

27 

18 

9 

18 

8 

16 

14 

10 

9 

5 

21 

13 

2 

7 

25 

6 

ii 

10 
20 
17 
8 
8 
10 
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CHAMPUS  WEIGHT  AND  THRESHOLD  SUHNARY 

ORG 

NUMBER  DESCRIPTION 

351  STERILIZATION,  MALE 

352  OTHER  HALE  REPRODUCTIVE  SYSTEM  DIAGNOSES 

353  PELVIC  EVISCERATION-,  RADICAL  HYSTERECTOMY  t   RADICAL  VULVECTOMY 

354  UTERINE, ADNEXA  PROC  FOR  NON-OVARIAN/ADNEXAL  MALI6  U  CC 

355  UTERINE, ADNEXA  PROC  FOR  NON-OVARIAN/ADNEXAL  HALI6  W/0  CC 

356  FEMALE  REPRODUCTIVE  SYSTEM  RECONSTRUCTIVE  PROCEDURES 

357  UTERINE  &  ADNEXA  PROC  FOR  OVARIAN  OR  ADNEXAL  MALIGNANCY 

358  UTERINE  ft  ADNEXA  PROC  FOR  NON-MALIGNANCY  U  CC 

359  UTERINE  ft  ADNEXA  PROC  FOR  NON-MALIGNANCY  U/0  CC 

360  VAGINA,  CERVIX  ft  VULVA  PROCEDURES 

361  LAPAROSCOPY  ft  INCISIONAL  TUBAL  INTERRUPTION 

362  ENDOSCOPIC  TUBAL  INTERRUPTION 

363  DftC,  CONIZATION  ft  RADIO-IMPLANT,  FOR  MALIGNANCY 

364  DftC,  CONIZATION  EXCEPT  FOR  MALIGNANCY 

365  OTHER  FEMALE  REPRODUCTIVE  SYSTEM  O.R.  PROCEDURES 

366  MALIGNANCY,  FEMALE  REPRODUCTIVE  SYSTEM  U  CC 

367  MALIGNANCY,  FEMALE  REPRODUCTIVE  SYSTEM  W/O  CC 

368  INFECTIONS,  FEMALE  REPRODUCTIVE  SYSTEM 

369  MENSTRUAL  ft  OTHER  FEMALE  REPRODUCTIVE  SYSTEM  DISORDERS 

370  CESAREAN  SECTION  U  CC 

371  CESAREAN  SECTION  W/O  CC 

372  VAGINAL  DELIVERY  W  COMPLICATING  DIAGNOSES 

373  VAGINAL  DELIVERY  W/O  COMPLICATING  DIAGNOSES 

374  VAGINAL  DELIVERY  W  STERILIZATION  ft/OR  DftC 

375  VAGINAL  DELIVERY  W  O.R.  PROC  EXCEPT  STERIL  ft/OR  DftC 

376  POSTPARTUM  ft  POST  ABORTION  DIAGNOSES  W/O  O.R.  PROCEDURE 

377  POSTPARTUM  ft  POST  ABORTION  DIAGNOSES  W  O.R.  PROCEDURE 

378  ECTOPIC  PREGNANCY 

379  THREATENED  ABORTION 

380  ABORTION  W/O  D&C 

381  ABORTION  W  DftC,  ASPIRATION  CURETTAGE  OR  HYSTEROTOMY 

382  FALSE  LABOR 

383  OTHER  ANTEPARTUM  DIAGNOSES  W  MEDICAL  COMPLICATIONS 

384  OTHER  ANTEPARTUM  DIAGNOSES  W/O  MEDICAL  COMPLICATIONS 

385  NO  LONGER  VALID 

386  NO  LONGER  VALID 

387  NO  LONGER  VALID 

388  NO  LONGER  VALID 

389  NO  LONGER  VALID 

390  NO  LONGER  VALID 

391  NORMAL  NEWBORN 

392  SPLENECTOMY  AGE  >17 

393  SPLENECTOMY  AGE  0-17 

394  OTHER  O.R.  PROCEDURES  OF  THE  BLOOD  AND  BLOOD  FORMING  ORGANS 

395  RED  BLOOD  CELL  DISORDERS  AGE  >17 

396  RED  BLOOD  CELL  DISORDERS  AGE  0-17 

397  COAGUUTION  DISORDERS 

398  RETICULOENDOTHELIAL  ft  IMMUNITY  DISORDERS  W  CC 

399  RETICULOENDOTHELIAL  ft  IMMUNITY  DISORDERS  W/O  CC 

400  LYMPHOMA  ft  LEUKEMIA  W  MAJOR  O.R.  PROCEDURE 


CHAMPUS 
WEIGHT 

0.3384* 

0.S094 

1.8147- 

1.4154 

0.8918 

0.8619 

1.9573 

1.1721 

0.9192 

0.8451 

0.9160 

0.4625 

0.6051 

0.5347 

1.1435 

1.3641 

0.6156 

0.5816 

0.3781 

0.9992 

0.7821 

0.5737 

0.4003 

0.6660 

0.6473 

0.4557 

1.0080 

0.8222 

0.4125 

0.3151 

0.4429 

0.2050 

0.3687 

0.3624 


ARITHMETIC 
MEAN  LOS 

1.3 
3.0 
7.5 
5.8 
3.8 
3.6 
7.7 
4.4 
3.5 
3.6 
3.4 
1.1 
2.6 
2.2 
4.9 
7.6 
3.0 


2.3 
2.6 
3.1 
4.3 
2.8 


2.7 


0.1163 

2.2 

3.1066 

10.0 

1.7073 

6.4 

1.0016 

4.4 

1.0172 

5.6 

0.6376 

4.4 

0.9734 

3.9 

1.4548 

6.7 

0.6341 

4.3 

2.3620 

7.7 

GEOMETRIC 
MEAN  LOS 

1.3 
2.1 
7.1 
5.2 
3.6 
3.3 
6.7 
4.0 
3.3 
3.1 
2.7 
1.1 
2.3 
1.7 
3.8 


SHOR 
THR 


STAY 
SHOLD 


4.3 
3.6 
2.6 
1.9 
2.2 
2.3 
2.6 
2.6 
2.5 
2.2 
1.4 
1.2 
1.2 
2.5 
1.9 


2.0 
7.8 
5.9 
3.0 
4.2 
3.3 
2.8 
5.2 
3.6 
5.4 


LONG  STAY 
THRESHOLD 


5 

23 

19 

19 

10 

12 

31 

14 

9 

18 

20 

2 

9 

12 

29 

36 

17 

15 

11 

14 

8 

12 

6 

6 

10 

15 

34 

11 

19 

6 

4 

5 

17 

17 


7 
39 
18 
34 
36 
32 
29 
37 
21 
37 


5 

10 

13 

12 

7 

7 

18 

9 

6 

9 

10 

1 

5 

6 

14 

21 

8 

9 

6 

9 

6 

7 

4 

4 

6 

8 

14 

6 

8 

3 

2 

3 

8 

8 


4 
24 
12 
16 
19 
14 
12 
19 
11 
22 


< 
o 


CJl 
00 

Z 

o 


O) 


CD 

§• 
CD 

9- 


c 


(O 


Z 

o 

c 

o 


9 


CHAHPUS  HEIGHT  AND  THRESHOLD  SUNHARY 


ORG 
NUHBER  DESCRIPTION 


401 

402 

403 

404 

405 

406 

407 

408 

409 

410 

411 

412 

413 

414 

415 

416 

417 

418 

419 

420 

421 

422 

423 

424 

425 

426 

427 

428 

429 

430 

431 

432 

433 

434 

435 

436 

437 

438 

439 

440 

ai 

442 
443 
4U 
445 
446 
U7 
448 
449 
450 


PROC  U  CC 
PROC  U/O  CC 


AGE  0-17 

U  HAJ  O.R.PROC  W  CC 
U  HAJ  O.R.PROC  U/O  ^^ 
U  OTHER  O.R.PROC 


LYMPHOMA  S  NON-ACUTE  LEUKEHIA  U  OTHER  O.R. 

LYMPHOMA  k  NON-ACUTE  LEUKEMIA  U  OTHER  O.R. 

LYMPHOMA  ft  NON-ACUTE  LEUKEMIA  U  CC 

LYMPHOMA  ft  NON-ACUTE  LEUKEMIA  W/0  CC 

ACUTE  LEUKEMIA  U/O  MAJOR  O.R.  PROCEDURE 

MYELOPROLIF  DISORD  OR  POORLY  OIFF  NEOPL 

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL 

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL 

RADIOTHERAPY 

CHEMOTHERAPY  U/O  ACUTE  LEUKEMIA  AS  SECONDARY  DIAGNOSIS 

HISTORY  OF  MALIGNANCY  U/O  ENDOSCOPY 

HISTORY  OF  MALIGNANCY  U  ENDOSCOPY 

OTHER  MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL  DIAG  U  CC 

OTHER  MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL  DIAG  U/O  CC 

O.R.  PROCEDURE  FOR  INFECTIOUS  ft  PARASITIC  DISEASES 

SEPTICEMIA  AGE  >17 

SEPTICEMIA  AGE  0-17 

POSTOPERATIVE  ft  POST-TRAUMATIC  .INFECTIONS 

FEVER  OF  UNKNOUN  ORIGIN  AGE  >17  U  CC 

FEVER  OF  UNKNOUN  ORIGIN  AGE  >17  U/O  CC 

VIRAL  ILLNESS  AGE  >17 

VIRAL  ILLNESS  ft  FEVER  OF  UNKNOUN  ORIGIN  AGE  0-17 

OTHER  INFECTIOUS  ft  PARASITIC  DISEASES  DIAGNOSES 

O.R.  PROCEDURE  U  PRINCIPAL  DIAGNOSES  OF  MENTAL  ILLNESS 

ACUTE  ADJUST  REACT  ft  DISTURBANCES  OF  PSYCHOSOCIAL  DYSFUNCTIbH 

DEPRESSIVE  NEUROSES 

NEUROSES  EXCEPT  DEPRESSIVE 

DISORDERS  OF  PERSONALITY  ft  IMPULSE  CONTROL 

ORGANIC  DISTURBANCES  ft  MENTAL  RETARDATION 

PSYCHOSES 

CHILDHOOD  MENTAL  DISORDERS 

OTHER  MENTAL  DISORDER  DIAGNOSES 

ALCOHOL/DRUG  ABUSE  OR  DEPENDENCE,  LEFT  AMA 

ALC/DRUG  ABUSE  OR  DEPEND,  DETOX  OR  OTH  SYMPT  TREAT  U  CC 

NO  LONGER  VALID 

ALC/DRUG  DEPENDENCE  U  REHABILITATION  THERAPY 

ALC/DRUG  DEPENDENCE,  COMBINED  REHAB  ft  DETOX  THERAPY 

NO  LONGER  VALID 

SKIN  GRAFTS  FOR  INJURIES 

WOUND  DEBRIDEMENTS  FOR  INJURIES 

HAND  PROCEDURES  FOR  INJURIES 

OTHER  O.R.  PROCEDURES  FOR  INJURIES  U  CC 

OTHER  O.R.  PROCEDURES  FOR  INJURIES  U/O  CC 

TRAUMATIC  INJURY  AGE  >17  U  CC 

TRAUMATIC  INJURY  AGE  >17  U/O  CC 

TRAUMATIC  INJURY  AGE  0-17 

ALLERGIC  REACTIONS  AGE  >17 

ALLERGIC  REACTIONS  AGE  0-17 

POISONING  ft  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  U  CC 

POISONING  ft  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  U/O  CC 


CHAMPUS 
UEI6HT 

2.3208 
1.4402 
2.5105 
0.9398 
3.8673 
2.8729 
2.0642 
1.2607 
1.0563 
0.8423 
0.4256* 
0.4257* 
1.5520 
0.7172 
3.6533 
2.0537 
1.0384 
0.9839 
1.1438 
0.6407 
0.5987 
.4109 
.0887 
.9836 
0.7712 
1.1356 
1.0336 
1.2824 
1.2165 
1.1668 
1.6928 
1.2273 
0.5010 
0.9332 


0. 
1. 
2. 


3581 
3816 


1.3374 
1.4242 
0.7911 
1.9980 
0.9822 
0.8431 
0.6414 
0.4302 
0.4540 
0.3290 
0.8311 
0.4651 


.8 
.0 
.9 
.8 
.5 


ARITHMETIC 
MEAN  LOS 

10.6 

5.8 
10.1 

5.0 
12.0 
10.4 

6.8 

5.9 

4.7 

3.4 

3.3 

2.9 

7.8 

3. 
13. 

8. 

5. 

6. 

5.8 

4.0 

3.6 

3.1 

6.0 
19.2 

6.3 

9.9 

8.9 
12.7 
18.6 
10.2 
16.0 
12.0 

5.0 

8.3 

26.5 

19.4 

6.4 
6.4 
2.6 
7.1 
3.5 
5.1 
2.8 
2.1 
2.2 
2.5 
3.7 
2.4 


GEOMETRIC 
MEAN  LOS 

6.8 
3.4 
6.6 
3.7 
6.S 
8.5 
5.2 
3.3 
3.4 
2.8 
2.4 
.2.0 
5.7 
2.7 
8.8 
6.7 
4.3 


SHORT  STAY 
THRESHOLD 


9.0 

4.1 
6.9 
5.7 


•7. 
12. 

7. 
10. 

8. 

2. 

5. 


22.7 
16.6 


1.7 
2.0 
2.6 
1.7 


LONG  STAY 
THRESHOLD 


38 

35 
38 

35 
38 

40 
37 
35 

33 

18 

23 

20 

37 

27 

40 

38 

36 

37 

30 

21 

21 

13 

36 

41 

3& 

38 

37 

39 

44 

39 

42 

40 

34 

37 

54 
48 

35 
36 
14 
36 
28 
25 
19 
10 
11 
15 
28 
13 


23 

20 
23 
15 
23 
25 
19 
20 
14 

9 
23 
20 
22 
12 
25 
23 
18 
19 
15 
11 
10 

7 
18 
26 
21 
23 
22 
24 
29 
24 
27 
25 
19 
22 

39 
33 

20 

21 

7 

21 

11 

13 

8 

5 

5 

7 

12 

6 


0> 

s 


< 

O 


00 

z 
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CHAflPUS  UEIGHT  AND  THRESHOLD  SUMMARY 


ORG 

NUMBER  DESCRIPTION 

i,S^  POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  0-17 

A52  COMPLICATIONS  OF  TREATMENT  U  CC 

453  COMPLICATIONS  OF  TREATMENT  U/0  CC 

45«  OTHER  INJURY,  POISONING  &  TOXIC  EFFECT  OIAG  U  CC 

A55  OTHER  INJURY,  POISONING  &  TOXIC  EFFECT  DIAG  W/0  CC 

456  BURNS,  TRANSFERRED  TO  ANOTHER  ACUTE  CARE  FACILITY 

457  EXTENSIVE  BURNS  U/0  O.R.  PROCEDURE 

458  NON-EXTENSIVE  BURNS  U  SKIN  GRAFT 

459  NON-EXTENSIVE  BURNS  U  WOUND  DEBRIDEMENT  OR  OTHER  O.R.  PROC 

460  NON-EXTENSIVE  BURNS  U/O  O.R.  PROCEDURE 

461  O.R.  PROC  U  DIAGNOSES  OF  OTHER  CONTACT  U  HEALTH  SERVICES 

462  REHABILITATION 

463  SIGNS  K  SYMPTOMS  W  CC      . 

464  SIGNS  &  SYMPTOMS  W/O  CC 

465  AFTERCARE  U  HISTORY  OF  MALIGNANCY  AS  SECONDARY  DIAGNOSIS 

466  AFTERCARE  W/O  HISTORY  OF  MALIGNANCY  AS  SECONDARY  DIAGNOSIS 

467  OTHER  FACTORS  INFLUENCING  HEALTH  STATUS 

468  EXTENSIVE  O.R.  PROCEDURE  UNRELATED  TO  PRINCIPAL  DIAGNOSIS 

469  PRINCIPAL  DIAGNOSIS  INVALID  AS  DISCHARGE  DIAGNOSIS 

470  UNGROUPABLE 

471  BILATERAL  OR  MULTIPLE  MAJOR  JOINT  PROCS  OF  LOWER  EXTREMITY 

472  EXTENSIVE  BURNS  W  O.R.  PROCEDURE 

473  ACUTE  LEUKEMIA  W/O  MAJOR  O.R.  PROCEDURE  AGE  >17 

474  NO  LONGER  VALID 

475  RESPIRATORY  SYSTEM  DIAGNOSIS  WITH  VENTILATOR  SUPPORT 

476  PROSTATIC  O.R.  PROCEDURE  UNRELATED  TO  PRINCIPAL  DIAGNOSIS 

477  NON-EXTENSIVE  O.R.  PROCEDURE  UNRELATED  TO  PRINCIPAL  DIAGNOSIS 

478  OTHER  VASCULAR  PROCEDURES  U  CC 

479  OTHER  VASCULAR  PROCEDURES  W/O  CC 

480  LIVER  TRANSPUNT 

481  BONE  MARROW  TRANSPLANT 

482  TRACHEOSTOMY  U  MOUTH,  LARYNX  OR  PHARYNX  DISORDER 

483  TRACHEOSTOMY  EXCEPT  FOR  MOUTH,  LARYNX  OR  PHARYNX  DISORDER 

484  CRANIOTOMY  FOR  MULTIPLE  SIGNIFICANT  TRAUMA 

485  LIMB  REATTACHMENT,  HIP  AND  FEMUR  PROC  FOR  MULTIPLE  SIGNIFICANT  T 

486  OTHER  O.R.  PROCEDURES  FOR  MULTIPLE  SIGNIFICANT  TRAUMA 

487  OTHER  MULTIPLE  SIGNIFICANT  TRAUMA 

488  HIV  U  EXTENSIVE  O.R.  PROCEDURE 

489  HIV  W  MAJOR  RELATED  CONDITION 

490  HIV  W  OR  W/O  OTHER  RELATED  CONDITION 

491  MAJOR  JOINT  ft  LIMB  REATTACHMENT  PROCEDURES  OF  UPPER  EXTREMITY 

492  CHEMOTHERAPY  W  ACUTE  LEUKEMIA  AS  SECONDARY  DIAGNOSIS 

600  NEONATE,  DIED  W/IN  ONE  DAY  OF  BIRTH 

601  NEONATE,  TRANSFERRED  <S  DAYS  OLD 

602  NEONATE,  BIRTHWT  <750G,  DISCHARGED  ALIVE 

603  NEONATE,  BIRTHWT  <750G,  DIED 

604  NEONATE,  BIRTHWT  750-999G,  DISCHARGED  ALIVE 

605  NEONATE,  BIRTHWT  750-999G,  DIED 

606  NEONATE,  BIRTHWT  10OO-1499G,  U  SIGNIF  OR  PROC,  DISCHARGED  ALIVE 

607  NEONATfc,  BIRTHWT  100O-1499G,  W/O  SIGNIF  OR  PROC,  DISCHARGED  ALIV 


CHAMPUS 

ARITHMETIC 

GEOMETRIC  SHORT 

STAY   LONG 

STAY 

WEIGHT 

MEAN  LOS 

MLAN  LOS    THRESHOLD   THRESHOLD 

0.4097 

2.3 

1.6        1 

12 

5 

0.9826 

5.2 

3.6        1 

35 

17 

0.4236 

2.9 

2.1        1 

18 

8 

1.4065 

6.2 

3.4        1 

35 

20 

0.3710 

1.7 

1.4        1 

6 

3 

1 

1.7285* 

8.8 

4.6         1 

28 

28 

2.0147* 

8.8 

3.6        1 

27 

27 

3.7097 

16.5 

11.7        1 

1     43 

28 

e. 

1.7520 

7.9 

5.7        1 

37 

22 

M 

0.9889 

6.0 

4.2        1 

36 

21 

s 

1.5195 

8.4 

3.1        1 

35 

20 

B.' 

2.0024 

14.8 

10.5        1 

42 

27 

B 

0.8596 

6.1 

4.1         1 

1     36 

20 

^ 

0.4968 

2.5 

2.1 

1     13 

6 

»^ 

0.3531* 

2.8 

1.9        1 

1     20 

20 

< 

0.6074 

4.3 

2.2 

1     34 

15 

o 

0.5435 

3.2 

1.9 

1     23 

9 

en 

2.4969 

8.8 

5.1 

1     37 

22 

ee 

I 

^ 

^ 

_ 

1 

* 

4.5015 

11.8 

10.5        2     42 

26 

16.8383 

31.0 

24.2 

1     56 

41 

OJ 

7.1399 

18.6 

9.5 

1     41 

26 

4.6432 

12.1 

8.1 

1     40 

25 

t 

1.8482 

8.0 

6.4 

1     38 

23 

1 

1.3366 

5.8 

3.7 

1     35 

20 

2.8725 

8.3 

6.0 

1     38 

23 

s 

1.8662 

4.9 

3.7 

1      35 

16 

v< 

14.4932 

31.7 

29.3        1 

3     61 

46 

"ST" 

4.4124 

14.2 

10.7 

1      42 

27 

s 

19.0946 

37.2 

26.6 

1      58 

43 

6.5706* 

23.3 

14.9 

1      38 

38 

»_^ 

4.8937 

15.2 

12.2 

1      44 

29 

^ 

5.5523 

14.8 

11.0 

1      42 

27 

^9 

2.1971 

8.8 

6.3 

1      38 

23 

« 

4.1539* 

23.1 

16.5 

1      39 

39 

t* 

2.7018 

9.9 

7.7 

1      39 

24 

1.2182 

5.3 

3.S 

1     35 

20 

w 

1.6733 

4.9 

3.6 

1     23 

12 

■^ 

0.9314 

3.8 

3.4 

1     15 

9 

Z 

0.5883 

1.0 

1.0 

1      1 

1 

o 

0.5210 

1.7 

1.4 

1      3 

3 

1 

16.6604 

34.5 

^11.4  . 

1     28 

28 

14.9248 

26.7 

7.2 

1     24 

24 

17.3914 

54.6 

34.0 

1      50 

50 

20.3015 

34.0 

14.4 

1      31 

31 

17.7205 

45.8 

42.7        12     59 

59 

6.9324 

31.6 

22.7 

1      39 

39 

to 

0» 

CHAMPUS  WEIGHT  AND  THRESHOLD  SUMMARY 


ORG 
NUMBER  DESCRIPTION 


608 

609 

610 

611 

612 

613 

614 

615 

616 

617 

618 

619 

620 

621 

622 

623 

62A 

625 

626 

627 

628 

629 

630 

631 

632 

633 

63A 

635 

636 

900 

901 

Notes: 


NEONATE, 
NEONATE, 
NEONATE, 
NEONATE, 
NEONATE, 
NEONATE, 
NEONATE, 
NEONATE, 
NEONATE, 
NEONATE, 
NEONATE, 
NEONATE, 


BIRTHWT  1000-U99G, 
BIRTHUT  1500-19996, 
BIRTHWT  1500-19996, 


DIED 

W  SIGNIF  OR  PROC, 

W  SI6NIF  OR  PROC, 


BIRTHUT  1500-1999G,  W/0  SIGNIF  OR  PROC, 
BIRTHWT  1500-19996,  U/0  SIGNIF  OR  PROC, 


U  MULT  MAJOR  PROB 

W/0  MULT  MAJOR  PR 

U  MULT  MAJOR  PR 

W  MAJOR  PROB 

U  MINOR  PROB 

U  OTHER  PROB 

MULT  MAJOR  PROB 


U/0  SIGNIF  OR  PROC, 

W/0  SIGNIF  OR  PROC, 

U  SIGNIF  OR  PROC,  U 

U  SIGNIF  OR  PROC,  U/0  MULT  MAJOR  PR 

U/0  SIGNIF  OR  PROC,  U  MULT  MAJOR  PR 

U/O  SIGNIF  OR  PROC, 

U/0  SIGNIF  OR  PROC, 


MAJOR  PROB 
MINOR  PROe 


U/0  SIGNIF  OR  PROC, 
U  SIGNIF  OR  PROC, 
U  SIGNIF  OR  PROC, 


OTHER  PROB 
U  MULT  MAJOR  PROB 
U/O  MULT  MAJOR  PROB 


U  MINOR  ABDOM  PROCEDURE 


BIRTHUT  1500-1999G, 

BIRTHUT  150O-1999G, 

BIRTHUT  2000-24996, 

BIRTHUT  2000-2499G, 

BIRTHUT  2000-24996, 

BIRTHUT  2000-24996, 

BIRTHUT  2000-24996, 
NO  LONGER  VALID 
NEONATE,  BIRTHUT  2000-2499G, 
NEONATE,  BIRTHUT  >24996, 
NEONATE,  BIRTHUT  >24996, 
NEONATE,  BIRTHUT  >2499G, 
NO  LONGER  VALID 
NEONATE,  BIRTHUT  >2499G, 
NEONATE,  BIRTHUT  >2499G, 
NEONATE,  BIRTHUT  >24996, 
NO  LONGER  VALID 

NEONATE,  BIRTHUT  >24996,  U/O  SIGNIF  OR  PROC,  U  OTHER  PROB 
BPD  AND  OTH  CHRONIC  RESPIRATORY  DISEASES  ARISING  IN  PERlNATAf.  PE 
OTHER  RESPIRATORY  PROBLEMS  AFTER  BIRTH 

MULTIPLE,  OTHER  AND  UNSPECIFIED  CONGENITAL  ANOMALIES,  U  CC 
MULTIPLE,  OTHER  AND  UNSPECIFIED  CONGENITAL  ANOMALIES,  U/O  CC 
NEONATAL  AFTERCARE  FOR  UEIGHT  GAIN 
NEONATAL  DIAGNOSIS,  AGE  >  28  DAYS 
AtC/DRU6  ABUSE  OR  DEPEND,  DETOX  OR  OTH  SYMPT  TREAT  AGE  <=  21  U/0 
ALC/ORUG  ABUSE  OR  DEPEND,  DETOX  OR  OTH  SYMPT  TREAT  AGE  >  21  U/0 


U/0  SIGNIF  OR  PROC, 
U/0  SIGNIF  OR  PROC, 
W/0  SIGNIF  OR  PROC, 


MULT  MAJOR  PROB 
MAJOR  PROB 
MINOR  PROB   II 


CHAMPUS 
WEIGHT 

8.5271 
7.8006 
0.0000 
5.5769 
3.8567 
2.8699 
1.2985 
12.1155 
6.3613 
4.5729 
1.9889 
1.4246 

0.4074 
8.6354 
3.1651 
0.6489 

3.7576 
0.9799 
0.5454 

0.1746 
3.8302 
0.6250 
0.0000 
5.5957 
0.9095 
4.0557 
1.1975 
0.8259 


ARITHMETIC 
MEAN  LOS 

12.0 
19.8 

0.0 
22.3 
21.5 
17.8 
11.4 
45.0 
26.0 
15.6 

9.7 

9.3 

4.1 
19.7 
10.4 

3.0 

11.3 
5.1 
4.2 

2.5 
22.8 

4.5 

0.0 
11.7 
16.0 
14.9 
16.4 

9.4 


GEOMETRIC     SHORT  STAY 
MEAN  LOS  THRESHOLD 


11.1 
15.4 

0.0 
16.8 
17.0 
15.1 

8.9 
38.6 
23.8 
11.1 

7.1 

7.6 

3.2 

14.1 

6.8 

2.7 

7.3 
3.7 
3.4 

2.3 

12.5 
2.8 
0.0 
6.1 

16.0 
8.2 
9.1 
6.1 


LONG  STAY 
THRESHOLD 


25 
32 
0 
33 
33 
32 
25 
55 
40 
28 
24 
24 

12 

31 

23 

7 

24 
16 
11 

5 
29 
17 

0 
23 
16 
25 
41 
38 


(1)  Long  stay  threshold  "B"  is  used  for  children's  hospitals. 

(2)  *  =  low  volume  ORG  with  fewer  than  10  cases.  The  Medicare  weights,  LOS,  and  thresholds  are  used  for  these  DRGs. 


(FR  Doc.  93-1833  Filed  1-26-93;  8:45  am) 
BILUNQ  CODE  M10-01-C 


25 
32 
0 
33 
33 
32 
25 
55 
40 
28 
24 
24 

12 
31 
23 

7 

24 
16 
11 

5 
29 
17 

0 
23 
16 
25 
26 
23 


to 

Oi 
09 


< 

o 


U1 
03 

Z 

o 


o> 


S 


C 

3 


(O 
CO 
CO 


z 

o 

c. 

o 
s 

(A 


DEPARTMENT  OF  EDUCATION 

Office  of  EducaUonai  Research  and 
Improvement  (OERI) 

Sdfcltatlon  of  Written  PubHc 
Comments 

AOENCV:  Department  of  Educatioo. 
ACnON:  Notice  to  solicit  written  public 
comments  on  problems  and  issues 
related  to  educationally  at-risk  student. 

Purpose:  The  Secretary  invites  written 
comments  on  research  needed  to 
improve  the  education  of  students  who 
are  at  risk  of  educational  failure  or 
substantially  below  average  academic 
achievement.  The  Secretary  is 
particularly  interested  in  comments 
from  education  researchers, 
practitioners,  pohcymakers  and  others 
interested  in  educational  reform.  The 
Secretary  is  seeking  comments  that  will 
inform  the  Department  about  high- 
priority  problems  and  issues  whose 
solutions  might  be  aided  by  new 
research  findings,  and  about  new 
research  and  evaluation  methods  and 
strategies  that  are  likely  to  advance  our 
knowledge  about  the  problems  and 
solutions.  Comments  that  propose  an 
agenda  that  builds  on  past  or  on-going 
programs  and  research  in  the  U.S. 
Department  of  Education — notably 
Chapter  1,  State  departments  of 
education,  other  national  organizations 
and  foundations,  or  elsewhere  will  be 
most  helpful.  The  Department  will 
consider  these  written  comments  in 
planning  various  competitions,  which 
might  include  competitions  to  support 
national  research  and  development 
center{s)  on  educationally  at-risk 
students. 

Deadline  for  transmittal  of  comments: 
Comments  should  be  received  on  or 
before  March  1, 1993.  All  comments 
should  be  addressed  to  Planning  Group, 
Center  on  Educationally  At-Risk 
Students,  U.S.  Department  of  Education, 
OERI,  Office  of  Research,  room  617,  555 
New  Jersey  Avenue,  NW.,  Washington, 
DC  20208-5646. 

Applicable  regulations:  The 
regulations  for  the  Regional  Educational 
Laboratories  and  Research  Development 
Centers  Programs,  34  CFR  parts  706, 
707.  and  708. 

FOR  FURTHER  MPORMATION  CONTACT:  For 
additional  information  write  to  E)r. 
Harold  S.  Himmelfarb  at  the  address 
above  or  call  (202)  219-2223.  Deaf  and 
hearing  impaired  individuals  may  call 
the  Federal  Dual  Party  Relay  Service  at 
1-800-877-8339  (in  the  Washington, 
DC  202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m..  Eastern  time. 

Prograai  AiUhorily:  20  U.S.Q  1221a. 


Dated:  Juuiary  15, 1903. 

Diane  Ravitch, 

Assistant  SBcntaryfor  Educationai  Besearch 
and  Improvement 

[FR  Doc.  93-1916  Filed  1-26-93;  8:45  ami 
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Advisory  CourtcH  on  Education 
Statistics;  MeeUng 

AGENCY:  Advisory  Council  on  Education 
Statistics,  Education. 

ACnON:  Notice  of  meeting. 

SUMMARY:  ll)is  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Advisory 
Council  on  Education  Statistics.  This 
notice  also  describes  the  functions  of 
the  Coimcil.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend. 

DATES  ANO  TIME:  March  11, 1993,  9  a.m.- 
4  p.m.  and  March  12, 1993,  9  a.m.- 
Noon. 

ADDRESSES:  555  New  Jersey  Avenue, 
NW.,  room  326,  Washington,  DC  20208. 
FOR  FURTHER  INFORMATION  CONTACT: 
Snellen  Mauchamer,  Executive  Director, 
Advisory  Council  on  Education 
Statistics,  555  New  Jersey  Avenue,  room 
400E.  Washington,  DC  20208-7575, 
telephone  (202)  219-1839. 
SUPPLEMENTARY  INFORMATX>N:  The 
Advisory  Council  on  Education 
Statistics  (ACES)  is  established  under 
section  406(c)(1)  of  the  Education 
Amendments  of  1974,  PubUc  Law  93- 
380.  The  Council  is  estabhshed  to 
review  general  policies  for  the  operation 
of  the  National  Center  for  Education 
Statistics  (NCES)  in  the  Office  of 
Educational  Research  and  Improvement 
and  is  responsible  for  advising  on 
standards  to  insure  that  statistics  and 
analyses  disseminated  by  NCES  are  of 
high  quality  and  are  not  subject  to 
political  influence.  The  meeting  of  the 
Council  is  open  to  the  public. 

The  proposed  agenda  includes  the 
following: 

•  Statistical  data  release  policy  on 
economic  and  social  statistics 

•  NCES  reauthorization 

•  ACESreviewof  advisory  committee 
activities 

•  Council  Business 
Records  are  kept  of  all  Council 

proceedings  and  are  available  for  public 
inspection  at  the  OfRce  of  the  Executive 
Director,  Advisory  Council  on 
Education  Statistics,  555  New  Jersey 
Avenue  NW.,  room  400E,  Washington. 
tX:  20208-7575. 


Dated:  Januaiy  19. 1993. 
Diana  Kavitch, 

Assistant  Secretary  for  Educationai  tteaeairh 
and  Improvement. 

(FR  Doc.  93-1914  Hied  1-26-93:  8.45  am] 
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[CFDANe.S4,215A] 

Fund  for  Innovation  in  Education: 
Innovation  In  Education  Program; 
Notice  Inviting  AppUcations  for  New 
Awards  for  Fiscal  Year  1993 

Purpose  of  Program:  To  provide 
grants  for  projects  that  show  promise  of 
identifying  and  disseminating 
innovative  education?!]  npproaches  at 
the  elementary  and  secondary  levels. 

Eligible  Applicants:  State  educational 
agencies,  local  educational  agencies, 
institutions  of  higher  education,  private 
schools,  and  other  public  and  private 
agencies,  organizations  and  institutions, 
or  consortia  of  those  agencies. 

Deadline  for  Transmittal  of 
Applications:  April  30, 1993. 

Deadline  for  Intergovemmetital 
Rjeview:  June  29, 1993. 

Applications  Available:  February  12. 
1993. 

Estimated  Available  Funds: 
$1,500,000. 

Estimated  Range  of  Awards: 
$100,000-300,000. 

Estimated  Number  of  Awards;  7. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  18  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  34 
CFR  parts  74,  75,  77.  79,  80,  81,  82,  85. 
and  86. 

Priorities:  Under  34  CFR  75.105(c)(1), 
the  Secretary  is  interested  in 
applications  that  meet  the  following 
invitational  priority.  However,  an 
application  that  meets  this  invitational 
priority  does  not  receive  competitive  or 
absolute  preference  over  other 
applications: 

Projects  that  design,  develop,  and 
implement  innovative  approaches  for 
helping  all  students  reach  high 
standards  of  academic  achievement  in 
mathematics,  science,  history,  the  arts, 
civics,  geography,  foreign  languages, 
and  English. 

Selection  Criteria:  In  evaluating 
applications  for  grants  under  this 
competition,  the  Secretary  uses  the 
selection  criteria  in  34  CFR  75.2\0(b). 
Under34  CFR  75.210(c),  lh«  Secretary  it 
authorized  to  distribute  an  additional  IS 
points  among  the  criteria  to  bring  the 
total  to  a  maximum  of  100  points.  For 
this  competition,  the  Secretary 
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distributes  the  additional  points  as 
follows:  

Plan  of  Operation.  (34  CFR 
75.210(b)(3)).  Fifteen  additional  points 
are  added  to  this  criterion  for  a  possible 
total  of  30  points. 

Limitation  on  Length  of  Applications: 
The  applicant  must  Umit  the  application 
narrative  to  no  more  than  25  double- 
spaced,  SV^xll"  pages  (on  one  side 
only)  with  one-inch  margins.  If  using  a 
proportional  computer  font,  use  no 
smaller  than  a  12-point  font.  If  using  a 
non  proportional  computer  font  or  a 
typewriter,  do  not  use  more  than  10 
characters  to  the  inch.  Proposal 
narratives  that  exceed  this  page  limit,  or 
narratives  using  a  smaller  print  size  or 
spacing  that  makes  the  narrative  exceed 
the  equivalent  of  this  limit,  will  not  be 
considered  for  funding. 

For  Applications  or  Information 
Confoc/  Shirley  Steele,  U.S.  Department 
of  Education,  555  New  Jersey  Avenue 
NW..  room  522,  Washington,  DC  20208- 
5524.  Telephone  (202)  219-1496.  Deaf 
and  hearing  impaired  individuals  may 
call  the  Federal  Dual  Party  Relay 
Service  at  l-«0O-877-8339  (in  the 
Washington,  DC  202  area  code, 
telephone  708-9300)  between  8  a.m. 
and  7  p.m..  Eastern  time. 

Program  Authority:  20  U.S.C  3151. 

Dated:  January  19, 1993. 
Diane  Ravitch, 

Assistant  Secretary  for  Educational  Hesearch 
and  Improvement 
(FR  Doc  93-1984  Filed  1-26-93;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Record  of  Decision;  Continued 
Operation  of  the  Lawrence  Uvermore 
National  Lat>oratory  (LLNL)  and  Sandia 
National  Lat>oratories,  Uvermore  (SNL, 
Uvermore),  Uvermore,  CA 

AGENCY:  Department  of  Energy. 
ACTION:  Record  of  Decision;  Continued 
Operation  of  the  Lawrence  Livermore 
National  Laboratory  (LLNL)  and  Sandia 
National  Laboratories,  Uvermore  (SNL, 
Livermore),  Uvermore,  California. 

SUMMARY:  The  Department  of  Energy 
(DOE)  has  considered  the  environmental 
impacts,  benefits  and  costs,  and 
institutional  and  programmatic  needs 
associated  with  the  continued  operation 
of  the  Lawrence  Uvermore  National 
Laboratory  (LLNL)  and  Sandia  National 
Laboratories,  Uvermore  (SNL. 
Uvermore).  DOE  has  decided  that  it  will 
continue  operation  of  LLNL  and  SNL, 
Uvermore,  including  near-term  (within 
5  to  10  years)  proposed  projects.  This 
action  includes  current  operations  plus 


programmatic  enhancements  and 
fecility  modifications  required  to 
support  the  research  and  development 
missions  established  for  the 
Laboratories  by  Congress  and  the 
President. 

As  provided  and  encouraged  by  the 
regulations  implementing  the  National 
Environmental  Policy  Act  (NEPA)  and 
the  California  Environmental  Quality 
Act  (CEQA),  DOE  and  the  University  of 
California  (UC)  have  prepared  a  joint 
Environmental  Imjwct  Statement  (DOE/ 
EIS-0157)  and  Environmental  Impact 
Report  (EIR)  to  analyze  the  impacts  of 
the  proposed  action.  UC  was  required  to 
prepare  an  EIR  prior  to  the  renewal  of 
its  contract  with  DOE  to  manage  and 
operate  LLNL.  In  addition  to  the 
proposed  action,  the  document 
discusses  a  no  action  alternative  for 
continuing  operations  at  FY  1992 
funding  levels  without  further 
expansion  of  Laboratory  facilities:  a 
modification  of  operations  alternative 
focused  on  modifying  specific  adverse 
environmental  impacts  of  operations  or 
facilities;  and  a  shutdown  and 
decommissioning  alternative. 
Additionally,  in  order  to  meet  CEQA 
requirements,  the  EIR  portion  of  the 
document  also  examines  the  alternative 
of  UC  discontinuing  its  management  of 
LLNL  upon  expiration  of  the  then- 
current  contract  on  September  30, 1992. 
On  November  20, 1992,  the  UC  Board  of 
Regents  voted  to  continue  management 
ofLLNL  until  1998. 

FOR  FURTHER  MFORMATION  CONTACT: 

For  further  information  on  the  EIS/EIR, 
contact  Anthony  J.  Adduci;  DOE/EIS; 
1333  Broadway;  Oakland,  CA  94612 
(510/273-7315).  For  further  information 
on  the  DOE  NEPA  process,  contact  CM. 
Borgstrom,  Director,  Office  of  NEPA 
Oversight  IEH-251,  Office  of 
Environment,  Safety  and  Health,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585  202/586-4600  or 
800/472-2756. 

SUPPLEMENTAL  MFORMATION 

IX)E  prepared  this  Record  of  Decision 
pursuant  to  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  NEPA  (40 
CFR  parts  1500-1508,  December  15. 
1987)  and  DOE  regulations  57  FR  15122 
(April  24, 1992).  to  be  codified  at  10 
CFR  part  1021.  This  Record  of  Decision 
is  based  on  the  DOE  Final 
Environmental  Impact  Statement  for 
Continued  Operation  of  the  Lawrence, 
Uvermore  National  Laboratory  (LLNL) 
and  Sandia  National  Laboratories, 
Uvermore  (SNL.  Uvermore)  POE/EIS- 
0157). 


UHL  was  established  in  1952  as  a 
scientific  laboratory  dedicated  to 
national  defense  research,  but  its 
mission  has  been  broadened  to  include 
energy,  the  environment,  biomedidne, 
the  economy,  and  education.  LLNL 
supports  science  educatiom  through 
precollege,  imiversity,  and  postgraduate 
programs.  SNL,  Uvermore  was 
est^Ushed  in  1956  to  support  LLNL  in 
ordnance  engineering;  its  mission  has 
been  broadened  to  include  treaty 
verification  and  control,  research  and 
development  in  support  of  national 
energypr^rams. 

The  DOE  sites  exist  at  three  separate 
locations:  the  LLNL  Uvermore  Site, 
LLNL  Site  300,  and  Sandia  National 
Laboratories,  Uvermore. 

LLNL  Uvermore  Site  occupies  a  total 
area  of  approximately  1.2  square  miles 
(821  acres),  located  about  40  miles  east 
of  San  Francisco  at  the  southeast  end  of 
the  Uvermore  Valley  in  southern 
Alameda  County,  California.  The  City  of 
Uvermore's  central  business  district  is 
located  about  3  miles  to  the  west.  The 
site  is  operated  for  DOE  by  the 
University  of  California. 

LLNL  Site  300,  located  about  15  miles 
southeast  of  Uvermore  in  the  sparsely 
populated  hills  of  the  Diablo  Range,  is 
a  non-nuclear  high  explosives  test 
facility.  The  site  covers  approximately 
11  square  miles  (7000  acres),  with  about 
one-sixth  of  the  site  in  Alameda  County, 
and  the  remainder  in  San  Joaquin 
County,  California.  The  site  is  operated 
for  DOE  by  the  University  of  California. 

SNL,  Uvermore  is  located  on  413 
acres  next  to  and  south  of  the  LLNL 
Uvermore  site.  The  site  is  currently 
operated  for  DOE  by  ATAT.  (DOE  and 
AT&T  have  announced  that  AT&T  will 
not  seek  to  renew  its  contract  to  operate 
Sandia  National  Laboratories,  which 
includes  SNL.  Uvermore.  The  current 
contract  does  not  end  imtil  September 
30, 1993.  until  which  time  AT&T  will 
continue  to  operate  SNI4  Uvermore. 
DOE  will  select  another  contractor  to 
manage  and  operate  Sandia  National 
Laboratories,  hicluding  SNL, 
Uvermore.) 

Analysis  of  the  existing  environment 
and  the  environmental  impacts  of 
continued  operations  of  the  three  sites 
is  presented  in  the  Environmental 
Impact  Statement  and  Environmental 
Impact  Report  for  Continued  Operation 
of  Lawrence  Uvermore  National 
Laboratory  and  Sandia  National 
Laboratories.  Uvermore  (DOE/EIS- 
0157). 

AHematives  Considered:  Four 
alternatives  were  considered: 

1.  Proposed  Action.  The  proposed 
action  is  the  continued  operation  of 
LLNL  and  SNL,  Uvermore.  including 


near-term  (within  5  to  10  years) 
proposed  projects.  The  proposed  action, 
therefore,  necessarily  includes  the 
current  operations  listed  below  under 
the  No  Action  alternative,  plus 
programmatic  enhancements  and 
facility  modiHcations  pursuant  to 
research  and  development  missions 
established  for  the  Laboratories  by 
Congress  and  (he  President. 

More  specifically,  the  proposed  action 
includes  the  construction  of  facilities  at 
the  LLNL  Livermore  Site,  at  LLNL  Site 
300,  and  at  SNL,  Livermore.  Proposed 
new  facilities  at  the  LLNL  Livermore 
Site  would  add  approximately  530,000 
gross  square  feet,  increasing  current 
developed  space  by  approximately  9 
percent.  Consistent  with  existing  space 
use,  the  new  facilities  would  be  mostly 
light  laboratory  and  office  space. 
Examples  of  the  largest  proposed  new 
facilities  at  the  LLNL  Livermore  Site 
include  a  DecontaminationAVaste 
Treatment  Facility,  an  Inertial 
Confinement  Fusion  User^ Support 
Facility,  an  Earth  SciencesBiiilding. 
and  a  Verification,  Intelligence,  and 
Special  Technology  Analysis  Center. 
Proposed  new  facilities  at  LLNL  Site 
300  would  add  approximately  32,000 
square  feet  to  the  existing  total  of 
350,000  square  feet,  resulting  in  a  net 
increase  in  facility  space  of 
approximately  9  percent.  This  increase 
results  mainly  from  the  proposed 
construction  of  the  Contained  Firing 
Facility  and  the  Fire  Station  No.  2 
Replacement.  Proposed  new  faciUties  at 
SNL,  Livermore  are  expected  to  add 
approximately  50,000  square  feet  to  the 
existing  830,000  square  feet,  resulting  in 
an  increase  in  developed  space  of  about 
6  percent.  The  tritium  limit  at  SNL. 
Livermore's  Tritium  Research 
Laboratory  would  be  reduced  to  zero 
and  the  building  decontaminated  and 
decommissioned  under  this  alternative. 

The  proposed  action  also  includes 
upgrade,  operational  or  maintenance 
projects,  and  operation  modifications  at 
the  three  sites.  In  addition  to  the 
activities  discussed  above,  the  proposed 
action  at  both  LLNL  and  SNL, 
Livermore,  includes  such  routine 
activities  as  infrastructure  and  building 
maintenance,  minor  modifications  to 
buildings,  general  landscaping,  road 
maintenance,  and  similar  support 
activities. 

2.  No  Action.  This  alternative 
provides  for  continued  operation, 
including  those  LLNL  and  SNL, 
Livermore  projects  already  authorized 
and  funded  through  FY  1992.  LLNL  and 
SNL,  Livermore  programs  and  projects 
would  continue  at  their  present  (FY 
1992)  levels,  but  no  proposed  or 
tentative  projects  would  be  added 


except  those  required  to  maintain  the 
existing  infrastructure  or  those  required 
to  comply  with  statutes  and  regulations 
for  completion  of  environmental 
remediation  activities  at  the  sites.  LLNL 
environmental  restoration  activities  are 
being  done  pursuant  to  the 
Comprehensive  Environmental 
Response  Compensation  and  LiabiUty 
Act  (CERCLA)  agreements.  SNL, 
Livermore  environmental  restoration 
activities  are  being  implemented  in 
accordance  with  (331CLA,  pursuant  to 
orders  of  the  California  Regional  Water 
Quality  Control  Board. 

The  No  Action  alternative  at  both 
LLNL  and  SNL,  Livermore,  includes 
routine  activities  such  as  infrastructure 
and  building  maintenance,  minor 
modification  to  buildings,  general 
landscaping,  road  maintenance,  and 
similar  support  activities.  As  in  the 
proposed  action,  the  tritium  limit  at 
SNL,  Livermore's  Tritium  Research 
Laboratory  would  be  reduced  to  zero 
and  the  building  decontaminated  and 
decommissioned  imder  this  alternative. 

A  range  of  physical  plant 
maintenance  activities  are  part  of  this 
alternative.  These  include  roof 
replacements  for  over  100  buildings, 
rehabilitation  of  over  6.5  miles  of  roads 
and  more  than  2.51  million  square  feet 
of  parking  lots  at  the  LLNL  Livermore 
site  and  SNL,  Livermore,  and  upgrading 
low-voltage  electrical  systems  in  565 
buildings.  Employment  and  funding 
levels,  adjusted  for  inflation,  would 
remain  at  FY  1992  levels. 

3.  Modification  of  Operations.  Under 
this  alternative,  operations  at  LLNL  and 
SNL,  Livermore,  including  near-term 
(within  5  to  10  years)  proposed  projects, 
would  be  modified  to  even  further 
reduce  environmental  impacts. 
Modification  of  operations  is  broadly 
defined  as  the  scaledown  of  operations 
and/or  the  application  of  alternative 
technologies  and  management  strategies 
(formerly  two  alternatives  as  described 
in  the  Notice  of  Intent,  55  FR  41048). 
Selection  of  this  alternative  would 
require  study  to  ensure  that  LLNL  and 
SNL,  Livermore  missions  would 
continue  to  be  accomplished.  To 
identify  potential  modifications  to  be 
discussed,  existing  operations  at  LLNL 
and  SNL,  Livermore,  were  evaluated  for 
their  environmental  impact.  The  criteria 
for  selecting  such  potential 
modifications  were: 
— Operations  with  a  potential  for,  or  a 

history  of,  greatest  worker  exposure. 
— Operations  with  the  greatest  potential 

impact  on  the  public,  based  on 

accident  analyses. 
— Operations  historically  generating  the 

greatest  quantities  of  transuranic 


waste,  low-level  waste,  mixed  waste, 

or  waste  restricted  from  land  disposal. 

Possible  modifications  include 
combination  of  waste  management 
operations  at  the  two  Laboratories; 
modification  of  operations  in  the  plating 
shop  so  as  to  prevent  the  mixing  of 
incompatible  chemicals  in  the  event  of 
a  severe  earthquake;  and  acquisition  of 
buffer  zones  to  reduce  fenceline 
exposures  and  to  preclude  the 
development  of  residential  and/or 
industrial  areas  immediately  downwind 
of  the  two  Laboratories.  These  examples 
of  possible  modifications  are  illustrative 
of  various  options  being  considered.  If 
any  of  these  examples  were  selected, 
more  detailed  engineering  and 
environmental  evaluations  would  be 
prepared. 

4.  Shutdown  and  Decommissioning. 
This  alternative  involves  the  phase  out 
of  all  research  and  development 
operations  at  LLNL  and  SNL,  Livermore. 
and  eventual  shutdown  and 
decommissioning  of  all  facilities.  Under 
this  alternative,  shutdown  would  be  an 
orderly  phaseout  of  programmatic 
research  and  development  efforts.  A 
phased  shutdown  is  estimated  to  take  5 
years.  This  estimate  is  based  on  periods 
for  planning,  environmental 
documentation  of  the  impact  of  closing 
facilities,  and  phaseout  of  programs  and 
shutdown  of  facilities.  The  Laboratories 
would  require  a  caretaker  staff  during 
and  after  shutdown  to  maintain  the 
decommissioning,  environmental 
restoration  and  compliance 
infrastructure.  The  caretaker  stafi"  would 
continue  operation  and  maintenance  of 
LLNL  and  SNL,  Livermore.  support 
functions  including  security;  utilities; 
shipping  and  receiving;  environmental, 
safety  and  health  protection;  and  other 
services. 

Decommissioning  would  involve  the 
restoration,  decontamination  or 
destruction  and  disposal  of 
contaminated  facilities. 
Decommissioning  and  environmental 
compliance  activities  would  start  during 
shutdown  and  continue  for  an  estimated 
5  years  beyond  shutdown.  Radioactive 
and  other  potentially  hazardous  sources 
would  be  removed  and  transported  to 
other  DOE  or  commercial  faciUties. 
LLNL  and  SNL,  Livermore,  would  be 
restored  so  that  facilities  could  be 
conveyed  unrestricted  to  new  owners  or 
operators  in  a  phased  transfer,  and  in 
accordance  with  applicable  regulatory 
requirements,  however,  the  subsequent 
fate  of  the  various  programs  was 
considered  to  be  beyond  the  scope  of 
this  mS/EIR. 

The  projects  to  be  eliminated  and  the 
facilities  to  be  shutdown  would  be  those 
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in  existence  m  of  FY  1992.  Those 
projects  and  facilities  that  are  required 
in  order  to  comply  with  statutes  and 
regulations  (e.g.,  remediation  activities) 
would  continue. 

EnviwnmentalJy  Preferable 
Ahemative.  The  long-term 
environmentally  preferable  alternative 
would  be  the  shutdown  and 
decommissioning  of  the  Laboratories 
because  it  would  result  in  the  cessation 
of  waste  production.  Such  a  decision 
does  not,  however,  take  into 
consideration  the  vital  long-term 
remiirements  of  future  defense  needs 
and  other  Federally  sponsored  research 
and  development  efforts.  Initially, 
because  of  clean-up  activities,  shutdown 
and  decommissioning  could  have 
greater  impacts  than  the  continued 
operation  at  FY  1992  funding  levels  (No 
Action  alternative).  These 
environmental  impacts,  however,  would 
gradually  be  reduced  to  near  zero.  This 
alternative  would  require  a  legislative 
redirecti(Mi  of  the  DOE  mission,  an 
initiative  to  significantly  restructure  and 
consolidate  the  National  Laboratories,  or 
both. 

Decisioii 

DOE  will  continue  operation  of  both 
Lawrence  Livermore  National 
Laboratory  and  Sandia  National 
Laboratories,  Livermore  including  near- 
term  (within  5  to  10  years)  proposed 
projects.  This  includes  current 
operations  plus  programmatic 
enhancements  and  udlity 
modifications  required  to  support  the 
research  and  development  missions 
established  for  the  Laboratories  by 
Congress  and  the  President.  DOE  will 
continue  to  comply  with  all  applicable 
Federal,  State,  and  local  environmental 
regulations. 

Piusuant  to  the  Atomic  Energy  Act  of 
1954,  as  amended,  DOE  is  responsible 
for  nuclear  weapons  research  and 
design,  as  well  as  other  energy  research 
and  development.  LLNL  and  SNL, 
Livermore,  imdertake  research  and 
development  missions,  including 
weapons  research  and  design, 
established  by  the  Congress  and  the 
President.  To  implement  these  research 
and  development  missions,  continued 
and  enhanced  LLNL  and  SNL, 
Livermore  operations  are  necessary. 

The  LLNL  mission  is  to  serve  as 
national  resource  of  scientific  technical, 
and  engineering  capability  with  a 
special  focus  on  national  security.  This 
mission  includes  research  and 
development,  strategic  defense,  arms 
control  and  treaty  verification 
technology,  energy,  the  environment,' 
biomedicine,  the  economy,  and 
education. 


Although  the  primary  mission  of  SNL, 
Livermore  is  national  security,  with 
principal  emphasis  <ai  development  and 
engineering  of  non-nuclear  S3rstems  and 
components  associated  with  nuclear 
weapons,  SNL,  Livermore  has  evolved 
into  a  muhi-program  laboratory 
undertaking  a  wide  variety  of  research 
and  development  activities.  These 
activities  range  from  national  security 
issues  to  support  of  the  national  energy 
program. 

DOE  recognizes  that  in  recent  years 
there  has  b^  a  significant  change  in 
the  world's  political  environment.  In 
scoping  the  EIS,  DOE  considered 
whether  or  not  to  include  in  the 
proposed  action  or  the  alternatives  a 
change  in  the  basic  mission  of  the 
Laboratories  as  currently  established  by 
Congress  and  the  President  Indeed,  in 
late  1991,  Secretary  of  Energy,  James 
Watkins  chartered  an  Advisory  Board 
Task  Force  to  begin  to  examine  the 
future  activities  of  the  National 
Laboratories,  including  LLNL  and  SNL, 
Livermore.  Comprised  of  non-DOE 
personnel  with  extensive  knowledge  of 
energy  and  defense  issues,  the  task  force 
recommended  that  in  addition  to  the 
Laboratories'  continued  activities  in 
energy  and  defense,  capacities  in 
science  and  technology  also  be  brought 
to  bear  on  the  environmental  cleanup  of 
DOE  facilities.  While  the  Secretary  can 
encourage  the  evolution  of  the  agency 
toward  a  new  set  of  missions — in  part 
developed  by  independent  task  forces 
and  other  citizen  recommendations — 
any  change  in  the  DC^  missions  must 
come  from  the  President  and  Congress. 

The  goals  of  an  agency,  as  defined  by 
its  enabling  legislation,  determine  the 
universe  of  the  proposed  action  and  the 
reasonable  alternatives.  Although,  as 
described  below,  DOE  has  initiated  an 
effort  to  determine  in  the  long  term  how 
the  National  Laboratories  capabilities 
can  best  be  employed  to  serve  the 
nation's  research  needs,  that  effort  has 
not  yet  reached  the  point  of  formulating 
any  specific  proposals  for  consideration 
by  Congress  and  the  President. 
Furthermore,  currently  there  are  no 
specific  proposals  by  Congress  or  the 
Presidoit  for  any  changes  in  the  DOE 
missions.  Thus,  at  the  present  time,  the 
alternative  of  excluding  all  nuclear 
weapons  research  and  design  activities 
and  replacing  them  with  other  non- 
nuclear  weapons  activities,  as  suggested 
by  many  commentors.  is  too  speculative 
to  be  evaluated  meaningfully.  The  scope 
of  the  Draft  and  Final  ElSs,  therefore, 
was  tied  to  the  evaluation  of  alternative 
ways  of  achieving  the  DOE  currently 
mandated  missions. 

DOE  has  considered  the  effect  of  the 
recently  enacted  limitations  on 


undeiground  nuclear  testing  contained 
in  section  507  of  the  Energy  and  Water 
Development  Appropriations  Act  of 
1993,  PubUc  Law  102-377,  and  has 
determined  that  it  does  not  change  the 
overall  missicms  of  the  respective 
National  LabOTatrales.  One  of  the 
primary  missions  for  the  National 
Laboratories,  as  mandated  by  the 
Atomic  Eneri^  Act  of  1954,  continues  to 
be  the  reseerdh  and  design  work 
necessary  to  ensure  the  safety  and 
effectiveness  of  the  Nation's  nuclear 
weapons  stockpile. 

Section  507  does  not  significantly 
modify  the  activities  conducted  at  LLNL 
and  SNLL  in  support  of  this  mission.  In 
fact,  as  the  limitations  of  section  507  an 
nuclear  testing  take  effect,  the  essential 
scientific  and  engineering  work  of  the 
Laboratories,  including  computer 
simulations  and  other  means  of  system 
testing,  will  be  of  paramount 
importance  in  ensuring  the  safety  and 
effectiveness  of  the  stockpile,  This  is 
particularly  the  case  for  the  next  5  to  10 
years,  the  period  covered  by  the  EIS. 

Nevertheless,  DOE  is  considering 
what  activities  necessary  to  support  the 
DOE  nuclear  weapons  mission  ^otild 
be  carried  out  at  LLNL  and  SNL, 
Livermore.  Secretary  of  Energy,  James 
Watkins  has  proposed  to  reconfigure  the 
nuclear  weapons  complex  to  be  smaller, 
less  diverse,  and  more  economical  to 
operate.  As  part  of  this  proposal  DOE  is 
examining  whether  certain  weapons 
research,  development,  and  testing 
activities  now  taking  place  at  the 
National  Laboratories  should  be 
consolidated.  EKDE  is  preparing  a 
programmatic  (PEIS)  on  its 
reconfiguration  proposal.  The 
Reconfiguration  PEIS  will  address  the 
long-term  mission  of  LLNL  and  SNL, 
Livermore;  in  contrast,  this  EIS 
addresses  the  near-term  continued 
operation  of  LLNL  and  SNL.  Livermore. 

The  focus  of  possible  new  long-term 
missions  cannot  be  addressed  until  after 
completion  of  the  Reconfiguration  PEIS. 
Therefore,  identification  and 
description  of  new  missions  for  LLNL 
and  SNL,  Livermore  and  analysis  of 
associated  environmental  effects  would 
be  highly  speculative  and  beyond  the 
scope  of  the  EIS.  However,  this 
document  is  expected  to  facilitate  the 
environmental  assessment  of  future 
changes  in  missions  or  activities.  Such 
changes  would  be  reviewed  against  the 
Final  EIS  and  further  NEPA  and/or 
CEQA  review  efforts  would  be 
undertaken  if  appropriate.  This  could 
include  the  preparation  of  a 
supplemental  EIS.  or  other  NEPA/CEQA 
documentadon  to  support  specific 
projects. 
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The  Secretary  has  initiated  a  Waste 
Minimization  Cross  Cut  Plan  and  a 
Waste  Minimization  and  Pollution 
Prevention  Executive  Board.  Any  futiire 
impact  on  either  LLNL  and  SNL, 
Liveimore,  resulting  from  the  Cross  Cut 
Plan  or  from  Board  directives  will  be 
reviewed  against  the  FEUS  and  further 
NEPA  and/or  CEQA  review  would  be 
undertaken  at  that  time,  if  deemed 
appropriate. 

Selection  of  the  no  action  alternative 
could  cause  schedule  delays,  changes  in 
funding  priorities,  less  flexibility  in 
responding  to  new  program  initiatives, 
and  other  potential  program  impacts. 
This  could  result  in  only  the  partial 
fulfillment  of  the  research  and 
development  missions  established  by 
Congress  and  the  President. 

Selection  of  the  shutdown  and 
decommissioning  alternative  without 
transferring  important  research  and 
development  work  elsewhere  is  also  not 
possible.  As  has  been  pointed  out,  such 
action  would  require  a  legislative 
redirection  of  the  OOE  mission,  an 
initiative  to  signiHcantly  restructure  and 
consolidate  the  National  Laboratories,  or 
both.  It  is  therefore  not  likely  to  be 
implemented  within  the  time  frame  that 
was  the  focus  of  the  Final  EIS.  Specific 
actions  that  might  be  proposed  to 
implement  this  alternative  would  have 
to  be  addressed,  as  appropriate,  in 
subsequent  NEPA  documents. 

Selection  of  the  modiRcation  of 
operations  alternative  would  require 
more  detailed  engineering  and 
environmental  evaluations  to  select 
facilities  and  operations  for 
modification;  this  could  include  a  study 
to  ensure  there  would  be  no  impacts  to 
LLNL  and  SNL.  Livermore  missions 
resulting  from  the  adoption  of  this 
alternative.  This  would  cause  schedule 
modiHcations  and  delays  and  possible 
changes  in  funding  priorities.  The 
implementation  of  any  of  the  suggested 
modifications  is  not  precluded, 
however,  if  the  proposed  action  is 
adopted. 

Major  Environmental  Impacts  and 
.  Mitigation  Measures.  The  environmental 
impacts  analyzed  for  the  proposed 
action  are  based  on  assumptions  that  are 
designed  to  be  a  reasonable  projection  of 
the  upper  bound  for  consequences. 
These  assumptions  are  not  intended  to 
be  predictions  of  actual  future 
consequences.  For  example,  the  number 
of  personnel  at  the  Laboratories  is 
assumed  to  increase  at  the  historical  rate 
of  2  percent  per  year,  while  projections 
provided  in  the  Laboratories' 
institutional  5-year  plans  show  almost 
no  growth  in  personnel.  That  is,  the 
histoncal  average  is  used  as  an  upper 
bound  for  determining  environmental 


impacts.  Waste  streams  are  similarly 
assumed  to  increase  to  provide  an  upper 
bound  for  the  impacts.  These 
projections  were  made  without 
accounting  for  current  waste 
minimization  programs  at  the 
Laboratories.  These  assumptions  also  do 
not  consider  any  futxiTB  waste 
minimization  plans  implemented 
during  the  course  of  the  proposed  action 
resulting  from  the  Waste  Minimization 
Cross  Cut  Plan  or  from  Waste 
Minimization  and  Pollution  Prevention 
Executive  Board  directives. 

The  majority  of  the  impacts  identified 
in  the  Final  EIS  require  no  specific 
additional  mitigation  measures  except 
the  continuation  of  current  control 
procedures  to  protect  workers  and  the 
public.  These  measures  are  discussed 
together  with  their  associated  impacts  in 
Section  5  of  Volume  I  of  the  Final  EIS. 

In  some  cases,  however,  mitigation 
measures  are  proposed  to  reduce  or 
eliminate  impacts.  Programs  to  monitor 
implementation  of  these  mitigation 
measures  will  be  conducted  as 
appropriate.  In  addition,  EKDE  is 
committed  to  continued  compliance 
with  applicable  Federal,  State  and  local 
environmental  regulations  and 
requirements  in  the  operation  of  the 
Laboratories. 

Those  impacts  which  can  only  be 
partially  mitigated  or  are  beyond  the 
control  of  DOE  to  mitigate  include  the 
following: 

(1)  Any  increase  in  housing  demand 
in  the  region  created  by  the  proposed 
action  in  the  near  term  (5  to  10  years) 
could  not  be  accommodated  by  the 
existing  Livermore  housing  market  and 
other  markets  in  the  region.  This  impact 
is  made  more  severe  by  increased 
demand  due  to  cumulative  regional 
growth  in  addition  to  the  Laboratories' 
growth.  Mitigation  measures  impacting 
bousing  availability  are  beyond  the 
authority  of  DOE. 

(2)  Any  increase  in  employees  under 
the  proposed  action  could  impact 
school  services  provided  by  the 
Livermore  Valley  Joint  Unified  School 
District  and  other  districts  in  the  region. 
The  addition  of  an  estimated  800 
students  to  the  existing  facilities  would 
result  in  a  potential  impact  due  to  an 
existing  shortage  of  school  capacity  at 
the  Livermore  Valley  Joint  Unified 
School  District  and  some  other  school 
districts  in  the  region.  To  partially 
mitigate  this  impact,  DOE  will  continue 
to  participate  in  the  Federal 
Government's  Impact  Aid  Program, 
which  provides  funds  to  the  school 
district. 

(3)  The  increase  in  nitrogen  dioxide, 
volatile  organic  compoun(k,  and 
fugitive  dust  emissions  from  Laboratory 


facilities  and  vehicles  under  the 
proposed  action  contribute  to  an 
existing  non-attainment  condition  for 
ozone  and  particulate  standards.  The 
Laboratories'  emissions  of  these 
pollutants  are  in  addition  to  those  from 
other  area  sources.  Althou^  the 
individual  contributions  are  low, 
because  the  area  is  in  non-attainment  for 
ozone  and  particulate  standards,  these 
emissions  constitute  a  significant 
impact. 

(4)  As  a  result  of  future  development 
at  LLNL  and  SNL,  Livermore,  and  its 
surrounding  area,  cumulative  roadway 
noise  will  increase  substantially  along  a 
number  of  roads  near  the  Livermore 
sites.  Mitigation  measures  in  the 
surrounding  area  that  might  reduce  this 
impact  are  beyond  the  control  of  DOE. 

(5)  The  proposed  action,  along  with 
planned  and  proposed  development 
near  the  LLNL  Livermore  site  and  SNL, 
Livermore,  would  result  in  a  cumulative 
increase  in  traffic  congestion  at  certain 
intersections.  This  increase  would  be 
primarily  due  to  the  proposed 
development  of  surrounding  land. 
Mitigation  measures  would  be  needed 
in  the  surrounding  area  to  reduce  this 
impact,  and  such  measures  are  beyond 
the  control  of  DOE. 

(6)  Water  usage  by  the  Laboratories 
can  be  mitigated;  however,  cumulative 
development  would  increase  demand 
for  and  consumption  of  water  at  a  time 
of  continuing  drought  in  the  State. 
Mitigation  measures,  beyond  those 
proposed  by  DOE  in  the  FEIS,  could 
reduce  this  cumulative  impact. 

(7)  Both  LLNL  and  SNL,  Livermore, 
generate  mixed  waste,  almost  all  of 
which  is  prohibited  fit)m  land  disposal 
under  RCKA  without  first  being  treated 
to  meet  defined  standards.  Currently,  no 
treatment  or  disposal  options  are 
available  for  most  of  these  wastes.  Even 
though  adequate  storage  facilities 
presently  exist  and  no  adverse  health 
impacts  will  result  from  extended 
storage,  extended  storage  of  these  wastes 
may  violate  RCRA  storage  requirements 
(42  U.S.C.  section  3004  U).  The  EPA 
recognizes  that  "generators  and  storers 
of  these  wastes  may  find  it  impossible 
to  comply  with  the  .  .  .  storage 
prohibition  if  there  are  no  available 
options  for  treatment  or  disposal  of  the 
wastes."  The  EPA  suggests  that 
"responsible  management  practices 
should  minimize  the  environmental 
risks  from  these  section  3004  storage 
violations"  (56  Fed.  Reg.  42731.  May  23. 
1990). 

(8)  Assumed  growth  at  LLNL  and 
SNL,  Livermore,  may  contribute  to 
cumulative  impacts  resulting  from 
increased  waste  generation  and  waste 
shipments  in  the  region.  Measures  to 
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fully  mitigate  these  impacts  are  beyond 
the  control  of  DOE,  but  LLNL  and  SNL. 
Livermore,  will  take  measures  to 
partially  mitigate  these  impacts,  such  as 
treating  the  waste  to  reduce  total 
volumes. 

(9)  The  proposed  action,  along  with 
planned  and  proposed  development  in 
the  vicinity  of  LLNL  Site  300,  would 
result  in  a  cumulative  increase  in  traffic 
congestion  at  the  Corral  Hollow  Road/I- 
580  interchange.  Measures  that  would 
reduce  this  impact  are  beyond  the 
control  of  DOE. 

(10)  Currently,  solid  waste  from  LLNL 
Site  300  is  sent  to  the  Corral  Hollow 
Sanitary  Landfill  for  disposal.  This 
landfill  is  scheduled  to  cloee  in  1995, 
but  the  county  has  not  yet  identified  an 
alternative  landfill  location.  Under  the 
proposed  action,  the  anticipated 
increase  in  solid  waste  generation  from 
LLNL  Site  300  is  approximately  500 
cubic  yards  per  year.  This  increase,  plus 
the  cumulative  contributions  from  other 
sources  in  the  region,  would  constitute 
an  impact  until  another  landfill  location 
is  identified. 

(11)  The  proposed  action  in 
conjimction  with  anticipated 
cumulative  regional  development  could 
result  in  an  impact  to  wetlands  in  the 
vicinity  of  LLNL  Site  300.  The  full 
extent  of  wetlands  within  the  study  area 
(defined  as  the  portion  of  the  Diablo 
Range  within  the  San  Joaquin  County  in 
the  vicinity  of  LLNL  Site  300)  is  not 
known.  It  is  known,  however,  that  at 
least  four  developments,  totaling 
approximately  10,000  acres,  could  be 
constructed  in  the  wetlands  study  area 
beyond  the  boundaries  of  LLNL  Site 
30O.  The  impacts  to  wetlands  by  other 
projects  within  the  study  area  beyond 
LLNL  Site  300  cannot  be  mitigated  by 
DOE. 

(12)  Increases  in  criteria  pollutant 
emissions  associated  with  stationary 
and  mobile  sources  at  LLNL  Site  300  in 
addition  to  other  regional  sources  of 
emissions  would  contribute  to  a 
cumulative  impact  on  regional  air 
quality.  Although  LLNL  Site  300 
contribution  to  area  emissions  is  small, 
these  emissions  constitute  a  significant 
impact  because  the  area  is  in  non- 
attainment  for  ozone  and  particulate 
standards. 

(13)  The  demand  for  and 
consumption  of  water  at  LLNL  Site  300 
together  with  cumulative  demand  from 
other  users  in  the  vicinity  could 
contribute  to  a  potential  impact  on 
available  water  supplies.  Population  in 
San  Joaquin  County  is  projected  to 
increase  by  47.7  percent  by  the  year 
2010.  Added  to  the  assumed  9  percent 
increase  in  water  usage  at  LLNL  Site 
300,  this  could  constitute  an  impact  if 


drought  and  other  limiting  factors 
continue,  despite  LLNL  conservation 
measures.  DOE  does  not  have  the  ability 
to  control  water  use  beycmd  the 
boundaries  of  its  facilities. 

(14)  The  projected  increase  in  Mraste 
generation  at  the  Laboratories  under  the 
proposed  action  implies  an  increased 
need  for  treatment  and  disposal 
facilities  for  these  wastes.  A  similar 
need  may  exist  for  waste  generators 
elsewhere  in  the  country.  In  order  to 
evaluate  the  cumulative  impact  of  this 
widespread  waste  generation,  the 
problem  must  be  addressed  on  a 
national  scale.  DOE  is  evaluating  the 
national  capacity  for  and  cumulative 
impact  on  waste  treatment  and  disposal 
facilities  as  part  of  the  Programmatic 
Environmental  Impact  Statement  for 
Environmental  Restoration  and  Waste 
Management.  The  Laboratories  can  and 
will  minimize  their  rate  of  waste 
generation  and  treat  what  wastes  they 
can  to  reduce  waste  quantities  requiring 
offsite  treatment  and  disposal;  however, 
the  general  problem  is  beyond  the  scope 
of  this  QS. 

As  part  of  the  EIR  process  the 
Univeraity  of  California  outlined  the 
following  monitoring  and  mitigation 
measures,  which  are  described  in  its 
Mitigation  Monitoring  and  Reporting 
Program  and  which  are  also  described 
in  Section  5  of  Volume  I  of  the  FEIS.  It 
is  the  Department's  intention  to  pursue 
the  following  mitigation  measures  to 
avoid  or  minimize  impacts  associated 
with  the  proposed  action,  subject  to  the 
availability  of  funding  by  the  Congress: 

(1)  The  Laboratories  will  require 
employees  and  contractors  to  report  any 
evidence  of  cultural  resources 
unearthed  during  development 
excavation  at  the  Laboratories'  sites.  An 
archaeologist  will  assess  any  unearthed 
resources  at  the  construction  site.  If 
necessary,  construction  will  be  stopped 
to  preclude  disturbance  of  any  cultural 
resources,  conduct  testing,  and 
recommend  mitigation  measures  in 
accordance  with  DOE  and  CEQA 
guidelines. 

Following  completion  of  the  section 
106  review  process  (i.e.,  compliance 
with  the  National  Historic  Preservation 
Act),  the  cultural  resource  management 
plan  outlining  the  methodology  for 
managing  identified  histmc  resources 
at  the  LLNL  Livemore  site  will  be  made 
available  to  the  public.  In  addition, 
management  and  mitigaticm  activities 
implemented  at  the  LLNL  Livermore 
site  will  be  reported  annually. 

(2)  All  buildings  and  facihties  under 
the  proposed  action  at  the  Laboratories, 
including  retrofits,  will  be  buih  or 
modified  (or  retrofitted)  according  to 
estabUshed  seismic  design  criteria  based 


on  their  hazard  ranking  and  location  as 
stated  in  DOE  Order  5481.1B. 

Engineering  and  administrative 
measures  will  be  taken  to  anticipate  and 
prevent  releases  of  hazardous 
substances  resulting  bom  strong  ground 
shaking  at  any  given  facility. 

Site-specific  geotechnical 
investigations  by  a  California  Certified 
Engineering  Geologist,  a  Cahfomia 
Registered  Geologist  or  a  California 
Registered  Civil  Engineer  specializing  in 
geotechnical  studies,  will  be  performed 
for  proposed  structures  at  LLNL  and 
SNL,  Livermore.  The  recommendations 
of  the  geotechnical  investigation 
regarding  foundations  and  subterranean 
drainage  will  be  included  in  project 
design. 

(3J  At  LLNL  Site  300,  consistent  with 
U.S.  Fish  and  Wildlife  Service  (1989) 
recommendations,  protective  exclusion 
zones  will  be  established  around  kit  fox 
dens  observed  in  the  300- foot  and  50- 
foot  bufiier  zones  established  for 
purposes  of  construction  (300-foot)  and 
right  of  way  (50-foot). 

Any  known  and  pupping  kit  fox  dens 
found  will  be  posted  vrith  a  sign  near 
the  den  entrance  stating  the  presence  of 
a  sensitive  resource.  To  ensure 
protection  of  these  dens,  fencing  will  be 
installed  around  each  den  following  the 
exclusion  distances  specified  above. 
The  exclusion  fiendng  will  consist  of 
large  stakes  (4-  to  5- foot  metal  or  1  x  1- 
indi  wooden  stakes)  connected  with  a 
heavy  rope  or  cord,  and  will  be 
maintained  for  the  duration  of  the 
construction  project.  Potential  kit  fox 
dens  found  within  a  proposed 
construction  site  buffer  zone  will  have 
2-foot  wooden  stakes  with  flagging 
placed  at  the  dens  entrance  and  will  be 
maintained  for  the  duration  of  the 
construction  project. 

Monthly  checks  of  known  and 
pupping  dens  will  be  conducted  to 
enstire  that  the  signs,  stages,  and  fencing 
are  still  intact.  Monitoring  will  be  done 
as  unobtrusively  as  possible,  staying 
outside  the  exclusion  zones. 

If  known  kit  fox  dens  occur  vrithin  the 
areas  of  proposed  disturbance  or 
development,  and  impect  to  these 
resources  is  unavoidable,  the  following 
procedures  will  be  implemented.  Prior 
to  the  onset  of  construction  and  den 
destruction,  the  U.S.  Fish  and  Wildlife 
Service  and  the  California  Department 
of  Fish  and  Came  will  be  provided  the 
opportimity  to  review  and  comment  on 
the  proposed  action.  These  agencies 
may  reccmimend  alternative  courses  of 
action  to  avoid  den  destruction  or 
reduce  impacts. 

If  given  permission  by  these  agendas, 
excavation  of  known  kit  fox  dens  may 
then  proceed.  When  the  den  is  thou^t 
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to  be  unoccupied,  the  entrance  can  then 
be  progressively  plugged  with  loose  dirt 
for  several  days  to  discourage  the  use  of 
the  den  while  still  allowing  resident 
animals  to  escape  easily.  When  sign  of 
activity  at  the  den  ceases  and  it  is 
deemed  safe  to  do  so  by  a  trained  kit  fox 
biologist,  the  den  can  be  dug  out  with 
hand  tools  to  a  point  where  it  is  certain 
no  kit  fox  is  using  the  den.  The  den  will 
be  fully  excavated  and  then  filled  with 
dirt  and  compacted  to  ensure  that  a  kit 
fox  cannot  reenter  the  den  during  the 
construction  period.  If  at  any  point  a  kit 
fox  is  thought  to  be  using  the  den,  the 
plugging  or  excavation  activity  will 
stop,  and  the  U.S.  Fish  and  Wildlife 
Service  and  the  California  Department 
of  Fish  and  Game  will  be  contacted.  All 
plugging  and  excavation  efforts  will  be 
conducted  by  a  trained  kit  fox  biologist. 

(4)  The  0.5  acre  of  wetlands  that 
would  likely  be  lost  because  of  the 
shutdown  of  leaking  cooling  towers  (see 
page  5-80)  in  EIS)  will  be  replaced 
pursuant  to  consultation  with  the 
California  Department  of  Fish  and 
Game.  One  potential  measure  would  be 
to  use  the  artificial  wetland  vegetation 
that  would  likely  be  created  in  Corral 
Hollow  Creek  as  a  result  of  the  ground 
water  restoration  project  at  LUML  Site 
300  as  mitigation  for  these  lost 
wetlands.  The  ground  water  restoration 
project  is  an  ongoing  project  at  LLNL 
Site  300  that  is  part  of  continuing 
operations. 

(5)  LLNL  and  SNL,  Livermore  will 
continue  to  enhance  waste 
minimization  policies  and  practices  to 
reduce  generation  of  mixed  wastes  at 
the  source.  When  treatment,  storage, 
and/or  disposal  options  become 
available  for  these  mixed  wastes,  the 
Laboratories  would  pursue  those 
alternatives. 

Mitigation  Action  Plan 

Section  1021.331(a)  of  the  DOE 
regulations  implementing  NEPA  (57FR 
15144.  April  4. 1992,  to  be  codified  at 
lOCFR  Part  1021)  states  that  DOE  shall 
prepare  a  Mitigation  Action  Plan  that 
addresses  mitigation  commitments 
expressed  in  the  ROD.  The  Mitigation 
Action  Plan  will  be  prepared  before 
DOE  takes  any  action  directed  by  the 
ROD  that  its  the  subject  of  a  mitigation 
commitment. 

Condusion 

The  defense  and  other  Federally- 
sponsored  research  and  development 
work  performed  at  LLNL  and  SNL, 
Livermore  continues  to  play  a  vital  role 
in  national  defense,  energy,  security, 
environment,  biomedicine,  economy 
and  education.  Until  Congress  and  the 
President  modify  the  missions  of  the 


Laboratories,  their  continued  operation 
in  the  near  term  is  necessary.  At  the 
same  time,  DOE  will  continue  to 
evaluate  the  benefits  of  measures  to 
avoid  or  minimize  environmental 
impacts  associated  with  this  decision. 

Issued  at  Washington,  D.C  this  21st  day  of 
January,  1993. 
Linda  G.  Stantz, 
Acting  Secretary  of  Energy. 
(PR  Doc  93-2010  Filed  1-26-93;  8:45  am] 
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Roodplain/Wsttand  Involvement 
Notification  for  Environmental 
Restoration  Activities  at  the 
Department  of  Energy's  Rocky  Flats 
Plant  Near  Golden,  Colorado 

agency:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  floodplain/wetland 
involvement. 

SUMMARY:  Regulations  at  10  CFR  part 
1022  require  EKDE  to  evaluate  actions  it 
may  take  in  a  floodplain  or  wetland,  in 
order  to  ensure  consideration  of 
protection  of  the  floodplain/wetland  in 
decision  making.  As  soon  as  practicable 
after  it  is  determined  that  an  action  may 
be  undertaken  in  a  floodplain  or 
wetland,  10  CFR  1022.14  requires  that  a 
public  notice  be  published  in  the 
Federal  Register  including  a  description 
of  the  proposed  action  and  its  location. 

DOE  is  engaged  in  environmental 
monitoring  and  is  in  the  early  stages  of 
a  multiyear  Environmental  Restoration 
Program  at  its  Rocky  Flats  Plant  (RFP) 
north  of  Golden,  Colorado.  Small  areas 
of  the  6,550-acre  plant  site  are  within 
floodplains  or  include  wetlands,  tmd 
some  environmental  monitoring  and 
Environmental  Restoration  activities 
will  take  place  in  floodplains  or 
wetlands. 

The  proposed  actions  include:  1. 
Collection  of  samples  for  (a) 
environmental  monitoring  to  identify 
and  monitor  the  ciirrent  status  of,  and 
changes  to,  the  natural  environment;  (b) 
site  characterization  to  identify  the 
nature  and  extent  of  contamination;  and 
(c)  treatabihty  studies  to  test  the 
effectiveness  of  specific  treatment 
technologies  on  contaminated  media; 

2.  Drilling  and  abandonment  of 
boreholes  and  monitoring  wells;  and 

3.  Interim  and  final  remedial  actions 
to  remove  or  treat  contaminants  that 
have  been  released  to  the  environment. 

Site  characterization  and  the  remedial 
actions  would  be  undertaken  pursuant 
to  applicable  provisions  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
and  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA).  Some  of  the  proposed 


actions  could  be  located  in  the 
floodplains  of  Walnut,  South  Walnut,  or 
Woman  Creek  or  could  affect  wetlands. 

Floodplain/wetland  assessments  for 
these  actions  would  be  prepared  to  be. 
included  in  the  National  Environmental 
PoUcy  Act  (NEPA)  documentation  for 
the  respective  projects.  For  projects 
involving  floodplains,  a  statement  of 
findings  would  be  issued  separately  or 
incorporated  into  the  NEPA  decision 
document.  The  statement  would  be 
published  in  the  Federal  Register  when 
no  Environmental  Assessment  (EA)  or 
Environmental  Impact  Statement  (EIS) 
is  required. 

DATES:  Comments  on  the  proposed 
action  must  be  received  by  February  11, 
1993. 

ADDRESSES:  All  comments  on  this  notice 
should  be  addressed  to:  Floodplain/ 
Wetland  Comments,  c/o  Beth  Brainard, 
Office  of  Public  Affairs,  U.S. 
Department  of  Energy,  Rocky  Flats 
Office,  Post  Office  Box  928,  Golden, 
California  80402-0928,  Telephone: 
(303)  966-5993;  FAX  comments  to: 
(303)  966-6633. 

FOR  FURTHER  INFORMATION  CONTACT: 
Information  on  general  DOE  floodplain/ 
wetland  environmental  review 
requirements  is  available  from:  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Oversight,  U.S.  Department  of  Energy. 
1000  Independence  Avenue,  SW., 
Washington.  DC  20585,  Telephone  (202) 
586-^600  or  (800)  472-2756. 
SUPPLEMENTARY  INFORMATION:  DOE 
proposes  to  carry  out  site 
characterization  as  well  as  remedial/ 
corrective  actions,  some  of  which  would 
be  located  within  floodplain  or 
wetlands,  at  the  RFP.  The  proposed 
actions  include: 

1.  Collection  of  samples  for 
environmental  monitoring,  site 
characterization,  and  treatability  studies 
to  better  imderstand  the  nature  of  the 
environment  around  the  RFP  and  to 
identify  possible  releases  of 
contaminants  or  movement  of 
contaminants  already  released  to  the 
environment.  Environmental  monitoring 
would  occur  throughout  the  site  and 
would  continue  for  the  foreesable 
future.  Site  characterization  is  tied 
chiefly  to  Remedial  Investigations/ 
RCRA  Facility  Investigations  (RI/RFIs) 
under  CERCLA  and  RCRA  and  would  be 
performed  for  each  of  the  16  operable 
units  (OUs). 

The  following  types  of  activities  could 
occur  in  a  floodplain  or  wetland:  (a) 
Sampling  air,  surface  water,  ground 
water,  sediments,  surface  and  deeper 
soils,  and  terrestrial  and  aquatic  biota, 
and  measuring  meteorological 
characteristics;  (b)  drilling  boreholes  to 
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obtain  soil/geologica}  samples  with 
some  of  the  boreholes  completed  as 
ground  water  monitonng  wells;  (c) 
digging  soil  test  pits  by  hand  or 
bacihoe.  (d)  taking  a  variety  of 
noninvasive  surveys,  such  as 
radiological  siirveys;  (e)  taking  invasive 
surveys  (such  as  with  soil  penetrometers 
and  similar  devices):  and  [f]  conducting 
underground  tests  (such  as  aquifer 
pump,  tracer  geophysical  log.  vertical 
seismic  profile  and  seismic  tests). 
Because  the  remaining  RI/RFl  field  work 
to  be  done  at  the  RFP  is  in  OUs  that 
consist  mostly  of  upland  areas,  only  a 
few  sampling  locations,  other  than  for 
surface  water  and  sediment  and  a  very 
small  proportion  of  the  boreholes/wells 
and  soil  test  pits,  ara  expected  to  be  in 
flood  plains  or  wetlands. 

2.  Drilling  or  abandonment  of 
boreholes  and  monitoring  wells.  Drilling 
new  boreholes  and  monitoring  wells 
involves  driving  a  drilling  rig  to  the 
designated  site  and  drilling  a  hole, 
usually  within  a  day.  Wells  are  typically 
4  to  6  inches  in  diameter.  It  is  possible, 
but  unlikely,  that  some  of  those  could 
be  in  wetlands.  Where  a  drilling  site  can 
be  relocated  outside  of  a  wetland  area 
while  still  maintaining  the  integrity  of 
the  sampling  program,  the  drill  site  will 
be  relocated.  Travel  within  floodplains 
will  be  restricted  to  established  roads 
and  tracks  where  they  are  available. 

Abandoning  a  well  typically  involves 
removal  of  all  foreign  material  from  the 
well.  This  includes  the  existing 
bentonite  grout,  the  bentonite  seal,  a 
silica-sand  filter,  and  well  casing. 
Casing  can  be  removed  by  pulling  it  out 
of  the  well,  destroying  the  casing  in  the 
hole  and  removing  the  pieces,  or  over- 
drilling  or  over-coring.  Each  of  these 
methods  involves  driving  a  drilling  rig 
to  the  well  site.  Once  in  the  field,  it  may 
be  discovered  that  some  casings  are  not 
removable  due  to  well  depth,  casing 
condition,  or  other  factors.  In  these 
situations,  the  well  casing  and  possibly 
the  protective  surface  casing  (a  larger 
diameter  pipe  surrounding  the  upper 
portion  of  the  well  casing)  will  be  left 
in  place.  Abandonment  will  be 
accomplished  in  this  manner  only  when 
absolutely  necessary. 

If  the  casing  is  removed,  regardless  of 
the  removal  method  used,  the  resulting 
hole  is  reamed  to  the  original 
construction  depth  and  diameter  to 
remove  any  remaining  annular  material 
and  debris.  The  borehole  is  then  filled 
with  bentonite  grout.  Wells  whose 
casing  is  not  removed  would  be 
abandoned  by  filling  the  casing  with 
bentonite  grout.  The  well  casing  and 
protective  casing  would  be  cut  off  below 
the  ground  surface. 


A  concrete  pad  would  be  poured  at  all 
well  abandonment  locations  to  provide 
a  surface  seal.  A  metal  cap  showing  the 
well  identification  number  and  the  date 
of  abandonment  would  be  anchored  to 
the  concrete  slab.  Abandonment  of  a 
well  would  take  1  to  2  days,  depending 
on  the  method  used  and  the  depth  of  the 
well. 

3.  Construction  and  operation  of 
interim  and  final  remedial/corrective 
actions  based  on  the  results  of  the  RI/ 
RFIs  now  being  conducted  or  planned. 
These  proposed  actions  may  consist  of 
in-situ  treatment,  bioremediation, 
ground  water  treatment,  surface  water 
treatment,  soil  treatments,  or  soil 
excavation.  While  remedial  actions  are 
expected  to  be  constructed  outside 
floodplains  or  wetlands,  parts  of  such 
projects  (particularly  water  collection 
devices)  could  be  located  within 
floodplains  or  could  affect  wetlands. 

Maps  showing  all  floodplain  or 
wetland  areas  potentially  disturbed  by 
the  proposed  activities  are  available 
from  the  RFO  (see  ADDRESSES  above). 
Floodplain/wetland  assessments  for 
each  individual  action  will  be  prepared 
as  part  of  the  integrated  NEPA/CERCLA/ 
RCRA  documentation  for  the  respective 
actions.  For  projects  involving 
floodplains,  a  Statement  of  Findings, 
required  by  10  CFR  part  1022,  would  be 
issued  separately  or  included  in  the 
NEPA  decision  document  when  the 
floodplain  assessments  have  been 
completed  and  prior  to  taking  the 
action.  The  statement  would  be 
published  in  the  Federal  Register  when 
no  EA  or  EIS  is  required. 
Paul  D.  Grimm, 

Principal  Deputy  Assistant  Secretary  for 
Environmental  Restoration  and  Waste 
Management. 

[FR  Doc.  93-2012  Filed  1-26-93;  8:45  ami 
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Federal  Energy  Regulatory 
Commission 

[Ooclwt  Noc.  EL93-1S-000,  et  aL] 

MassachusetU  REFUSETECH.  Inc^  et 
al.;  Electric  Rata,  Small  Power 
Production,  and  Interlocking 
Directorate  Filings 

January  19, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Massachusetts  REFUSETECH,  Inc. 

(Docket  Nos.  BL9J-1 5-000  and  ES93-19- 
0001 

Take  notice  that  on  January  15, 1993, 
Massachusetts  Refusetech,  Inc.  ("MRI") 
submitted  for  filing  an  application 
requesting  disclaimer  of  jurisdiction 


under  secticm  203  of  the  Federal  Power 
Act.  and  grant  of  blanket  approval  under 
section  203  of  the  Federal  Power  Act 
and  part  34  of  the  Commission's 
regulations  for  the  issuances  of 
securities  or  assumptions  of  Uability  by 
MRI,  or  authorization  under  section  204 
and  part  34  for  issuances  or 
assxmiptions  with  respect  to  the 
proposed  refinancing  of  the  trash-to- 
energy  facility  owned  and  operated  by 
MRI  in  North  Andover,  Massachusetts. 
The  refinancing  will  involve  issuance  of 
refunding  bonds  which  will  be  secured 
by,  among  other  items,  a  pledge  of 
revenues  from  the  facihty  and  a 
mortgage  and  security  interest  in  the 
facility. 

Comment  date:  January  29, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Northern  States  Power  Co. 
(Minnesota)  and  Northern  States  Power 
Co.  (Wisconsin) 

(Docket  Na  EL93-1 2-0001 

Take  notice  that  on  January  5, 1993. 
Northern  States  Power  Company 
(Minnesota)  (NSP(M))  and  Northern 
States  Power  Company  (Wisconsin) 
(NSP(W)  tendered  for  filing  a  request  of 
the  Commission's  fuel  clause 
regulations.  The  waiver  is  sought  to 
obtain  Commission  approval  of  recovery 
through  NSP(M)'s  and  NSP(W)'8  fuel 
adjustment  clauses  of  certain 
anticipated  nuclear  fuel  fabrication 
contract  termination  expenses. 

Comment  date:  February  2, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Georgia  Power  Co. 

(Docket  No.  EL93-13-O00) 

Take  notice  that  on  December  31. 
1992,  Georgia  Power  Company  (Georgia 
Power)  tendered  for  filing  a  revised 
tariff  sheet  to  its  FERC  Electric  Tariff, 
Original  Volume  No.  1  (full 
requirements  service)  and  a  petition  for 
waiver  of  the  Commission's  fuel 
adjustment  clause  regulations. 

Georgia  Power  states  that  its  filing  is 
necessary  to  permit  it  to  recover  from  its 
full  requirements  wholesale  customere 
an  appropriate  share  of  the  cost  of 
terminating  a  long-term  coal  supply 
agreement.  Georgia  Power  states  that  its 
purchase  of  replacement  coal  at  more 
favorable  prices  will  produce 
cumulative  savings  to  its  customers  in 
excess  of  the  cumulative  amortization  of 
buyout  costs  which  the  Company 
proposes  to  recover  as  fuel  costs  through 
the  fuel  cost  recovery  mechanisms  of  its 
tariff. 

Georgia  Power  seeks  waiver  of  the 
Commission's  notice  requirement  to 
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pennit  an  effective  date  of  Januaiy  1, 
1993  for  the  revised  tariff  ^eet. 

Georgia  Power  states  that  it  has  served 
copies  of  its  filing  on  its  two  full 
reouirements  customers. 

Comment  date:  February  2, 1993,  fn 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Moniaup  Electric  Co. 

IDocket  No.  ER93-S6-0(n] 

Take  notice  that  on  January  4, 1993. 
Montaup  Electric  Company  (Montaup) 
tendered  for  filing  a  cooiplianoe  filing 
reflecting  the  settlement  rate  reduction 
in  its  forecast  billing  rate  under  the 
PCAC  for  1993.  Thecoroplimce  filing  U 
made  in  accordance  with  the 
Commission's  order  issued  on  December 
28, 1992  in  the  captioned  docket. 
Montaup  requests  that  the  Commission 
issue  an  order  accepting  the  compliance 
filing  by  February  10, 1993  when 
Montaup's  next  M-rate  bills  will  be 
issued. 

Comment  date:  February  2, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Pttgel  Sound  Power  ft  li^t  Co. 

IDocket  No.  ER93-1 21-0001 

Take  notice  that  on  December  18, 
1992,  Puget  Sound  Power  k  Light 
Company  (Puget)  tendered  for  filing 
additional  information  on  the  filed 
service  agreements  under  Electric  Tariff 
Onsinal  Volume  Number  3. 

Comment  date:  February  2, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Niagara  Mohawk  Power  Corp. 

(Docket  Na  ER93-31 3-000] 

Take  notice  that  on  January  11, 1993, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  tendered  for  filing  a 
Power  Sales  Tariff  which  provides  for 
sales  of  system  capacity  and/or  energy 
or  resource  capacity  and/or  energy.  The 
proposed  Tariff  requires  interested 
purchasers  to  enter  into  a  service 
agreeromt  with  Niagara  Mohawk  before 
transactions  may  commence  under  the 
Tariff. 

Niagara  Mohawk  requests  that  its 
Tariff  be  accepted  for  fiUng  and  allowed 
to  become  effective  in  accordance  with 
its  terms  as  specified.  Information  filed 
in  support  of  the  Tariff  includes  cost 
support  for  Niagara  Mohawk's  tariff 
ceiling  rates,  and  pricing  terms  that 
allow  for  the  capacity  and  energy 
changes  to  be  pro-rated  for  the  duration 
of  each  sale.  A  copy  of  this  fifing  was 
served  upon  the  New  York  State  Public 
Service  Commiseton. 

Comment  date:  February  2, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


7.  Northeast  Utilities  Service  Co. 

(Docket  Nos.  ERS3-21 9-000  BR93-222-000) 

Take  notice  that  aa  January  11, 1993. 
Northeast  Utilities  Service  Company 
(NUSCO)  tendered  for  fiUng 
supplemental  information  regarding 
various  intercoiuiection  agreements  of 
The  Connecticut  Light  and  Power 
Company  and  Western  Massachusetts 
Electric  Company. 

NUSCO  states  that  the  inibrmation 
was  filed  in  response  to  a  request  from 
the  Commission. 

NUSCO  states  that  copies  of  this 
information  have  been  mailed  or 
delivered  to  each  of  the  affected  parties. 

Comment  date:  February  2, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Niagara  Mohawk  Ptnrer  Corp. 

(Docket  No.  ER93-1 39-000] 

Take  notice  that  on  January  6, 1993, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing 
an  amendment  to  its  filing  dated 
November  10, 1992  regarding  a 
proposed  chants  to  Niagara  Mdiawk 
Rate  Schedule  No.  171,  an  agreement 
between  Niagara  Mohawk  and  Selkirk 
Cogen  Partners.  LP.  (Selkirk). 

Comment  date:  February  2, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Florida  Power  Corp. 

IDocket  No.  ER93-3I4-000} 

Take  notice  that  Florida  Power 
Corporation  (Florida  Power),  on  January 
11, 1993,  filed  a  request  for  approval  of 
a  revised  effective  date  of  the  service 
agreement  with  Sebring  Utilities  (SUC). 
The  service  agreement  was  accepted  for 
filing  in  Commission  Docket  No.  ER93- 
136-000  on  December  7, 1992,  to 
become  effective  January  1, 1992. 
Florida  Power  requests  that  the  service 
agreement  be  allowed  to  become 
effective  as  of  September  1, 1991. 

Comment  date:  February  2, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Florida  Power  Corp. 

(Docket  No.  ER93-310-0001 

Take  notice  that  on  January  6, 1993 
Florida  Power  Corporation  (Florida 
Power)  filed  a  contract  for  the  provision 
of  interchange  service  between  itself 
and  the  City  of  Vero  Beach.  Florida 
Power  requests  that  the  contract  become 
effective  on  March  8, 1993,  which  is  60 
days  after  the  contract  was  tendered  for 
filing. 

Florida  Power  states  that  a  copy  of  the 
filing  has  been  posted  as  required  by  the 
Commission's  regulations,  and  a  copy 
has  been  mailed  to  the  customer 


affected  by  the  filing  and  to  the  Florida 
Pid)Uc  Service  COTporation. 

Comment  date:  February  2, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Niagara  Mohawk  Potver  Corp. 

(Docket  Na  ER(O-31S-00(4 

Take  notice  that  Niagara  Mohawk 
Power  Corporation  (Niagara  MohavHc), 
on  January  11,  1993,  tendered  for  filing 
an  agreemmit  between  Niagara  Mohawk 
and  Northeast  Utility  Services  Company 
(NUSCO)  dated  January  6, 1993, 
providing  for  certain  transmisnon 
services  to  NUSCO. 

An  effective  date  of  March  12, 1993 
(for  the  commencement  of  transmission 
and  delive^)  is  pn^xised. 

Copies  of  Uiis  filing  were  served  upon 
NUSCO  and  the  New  York  State  Public 
Service  Commission. 

Comment  date:  February  2, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Northern  States  Power  Co. 

(Docket  No.  ER92-343-003I 

Take  notice  that  on  January  5, 1903, 
Northwn  States  Power  Company 
submitted  supplemental  information  to 
its  Compliance  Filing  in  the  above* 
referem^d  docket. 

Comment  date:  February  3, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Portland  General  Electric  Co. 

IDocket  No.  ERQ3-31 2-000) 

Take  notice  that  on  January  11, 1993, 
Portland  Genwal  Electric  Com{>any 
(PGE)  tendered  for  filing  an  interim 
interconnection  agreement  between 
PGE,  the  Westmi  Area  Power 
Administration  (WAPA),  the 
Transmission  Agency  of  Northern 
CaUfomia  (TANC),  Pacificorp  Electric 
Operations,  an  assumed  name  of 
Pacificorp  (Pacificorp),  and  the 
Bonneville  Power  Administration 
(BPA). 

Copies  (A  this  agreement  have  been 
served  on  the  distribution  list,  as 
included  in  the  filing. 

Comment  date:  February  2, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  JoaT.Ford 

(Docket  No.  ID-2757-OOOl 

Take  notice  that  on  January  6, 1993, 
Joe  T.  Ford  (Applicant)  tendered  for 
fifing  a  supplemental  application  under 
section  305(b)  of  the  Federal  Power  Act 
to  hold  the  following  positions: 
Chairman  of  the  Board,  President  and 

Chief  Executive  Officer,  ALLTEL 

Corporation 
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Director,  Duke  Power  Company 

Comment  date:  February  2, 1093,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Richard  G.  Retten 

(Docket  Na  ID-2756-000] 

Take  notice  that  on  January  6. 1993, 
Richard  G.  Reiten  (Applicant)  tendered 
for  filing  a  supplemental  application 
under  section  30S(b)  of  the  Federal 
Power  Act  to  hold  the  following 
positions: 

Director,  West  One  Bank,  Oregon 
Director.  West  One  Bank,  Oregon.  S.B.* 
Director  and  President,  Portland  General 
Electric  Company 

Comment  date:  February  2, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Lockport  Energy  Associates,  L.P. 

IDocket  No.  QF88-37S-005] 

On  January  12. 1993.  Lockport  Energy 
Associates,  LP.  (Applicant),  filed  an 
application  with  the  Federal  Energy 
RfBgulatory  Commission  for  a  temporary 
waiver  of  the  operating  and  efficiency 
standards  pursuant  to  §  292.205(c)  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

The  167  MW  topping-cycle 
cogeneration  fadli^  which  is  located  in 
Lockport,  New  York  consists  of  three 
combustion  turbine  generators,  three 
separately-fired  heat  recovery  boilers 
(t^lBs)  and  a  steam  turbine  generator. 
Thermal  energy  recovered  from  the 
facility  is  used  for  space  heating  and 
industrial  processes  by  the  Harrison 
Division  of  General  Motors 
Corporation's  assembly  plant.  The 
facility  uses  natural  gas  as  its  primary 
energy  source.  The  Commission 
previously  certified  the  facility  as  a 
qualifying  cogeneration  facility,  Empire 
Energy-Niagara  Cogeneration,  ]nc.,  45 
FERC  161,241  (1988).  Applicant  filed 
notices  of  self-recertification  in  Dockets 
QF88-37&-001,  QF88-378-002,  QF88- 
378-003,  and  QF88-378-004. 

Applicant  states  that  the  temporary 
waiver  of  operating  and  efficiency 
standards  for  calendar  year  1992  is 
requested  due  to  the  limited  generation 
of  power  without  concurrent  use  of 
thermal  output  dining  the  start-up  and 
testing  period. 

Comment  date:  February  26, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


'  West  One  Bank.  Oregon  and  Wed  On«  Bank. 
Oregon  S.B.  «ie  wibridUriea  of  West  One  Bancorp, 
a  bulk  holding  company,  Boisa,  Idaho. 


Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with' the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  pfurties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(PR  Doc.  93-1945  Filed  1-26-93;  8:45  am] 
8NJJNQ  COOe  1717-01-11 

[Doctot  No*.  CP93-153-000,  el  aL] 

Arfcla  Energy  RMOureas,  el  aL,  Natural 
Gas  Cartificate  Rlinga 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Arkla  Energy  Resources,  a  division 
of  Arkia,  Inc. 

IDocket  No.  CP93-153-O00I 
January  15, 1993. 

Take  notice  that  on  January  7, 1993, 
Arkla  Energy  Resources,  a  division  of 
Arkla,  Inc.  (AER),  525  Main  Street, 
Shreveport,  Louisiana  71151,  filed  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  a  field  sales  service 
provided  to  Texas  Gas  Transmission 
Corporation  under  Rate  Schedule  XFS- 
31,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

AER  states  that  there  is  no  longer  a 
need  for  this  sales  arrangement  because 
the  agreement  between  the  parties  has 
expired  by  its  own  terms,  has  been 
terminated  by  mutual  agreement 
between  the  parties,  and  has  not  been 
utilized  by  the  parties  for  several  years. 

Comment  date:  January  5, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Colorado  Interstate  Gas  Co. 

IDocket  No.  CP93-16O-000] 
January  IS,  1993. 

Take  notice  that  on  January  12, 1993, 
Colorado  Interstate  Gas  Company  (QG), 


P.O.  Box  1087,  Colorado  ^rings, 
Colorado  80944,  filed  in  Docket  No. 
CP93-160-000  a  request  pursuant  to 
$$157,205  and  157.211  of  the 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  construct  a  new 
meter  station,  imder  the  certificate 
issued  in  Docket  No.  CP83-21-O00, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  writh  the 
Commission  and  open  to  public 
inspection. 

QG  proposes  to  construct  and  operate 
the  GRIMM  II  meter  station  located  in 
Adams  County,  Colorado.  QG  indicates 
that  the  meter  station  would  be 
constructed  ptusuant  to  a  request  by 
Public  Service  Company  of  Colorado 
and  would  provide  for  deliverabiUty  of 
up  to  45,000  Mcf  of  natural  gas  per  day. 
QG  states  that  gas  transported  to  the 
GRIMM  n  meter  station  would  be  used 
for  the  new  Denver  International  Airport 
and  local  residential  use.  QG  estimates 
that  the  new  meter  station  would  cost 
$225,000. 

Comment  date:  March  1, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Williams  Natural  Gas  Co. 

[Docket  Na  CP93-158-000] 
January  15, 1993. 

Take  notice  that  on  January  12, 1993, 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288,  Tulsa.  Oklahoma  74101, 
filed  in  Docket  No.  CP92-158-000  a 
request  pursuant  to  $  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  abandon  certain 
pipeline  fadUties  in  Kansas,  tmder 
WNG's  blanket  certificate  issued  in 
Docket  No.  CP82-479-000.  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

WNG  proposes  to  abandon  by  sale  to 
Western  Resources,  Inc.  (Western 
Resources)  approximately  1.6  miles  of 
the  Beloit  4-inch  lateral  located  in 
Mitchell  County,  Kansas,  and 
approximately  0.5  miles  of  the 
Tonganoxie  4-inch  lateral  located  in 
Leavenworth  County,  Kansas.  It  is  stated 
that  the  fadUties  proposed  to  be 
abandoned  are  located  downstream  of 
WNG's  measuring  fedlities  for 
deliveries  to  Western  Resources  and  that 
WNG  would  benefit  by  no  longer  having 
responsibility  for  their  maintenance. 
WNG  states  that  the  sale  price  for  the 
two  laterals  would  be  $1,976.  It  is  stated 
that  the  transfer  of  ownership  would  not 
cause  any  interruption  or  termination  of 
service  to  any  customers.  It  is  asserted 
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that  Wocteni  ReMnirces  has  agreed  to 
the  sale. 

Connaent  date:  March  1, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  ANR  Pipeline  Co. 

(Docket  No.  CP93-1S1-000) 
Januafy  IS,  1993. 

Take  aotice  that  on  January  7. 1993, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  Midiigan 
48243,  filed  in  Docket  No.  CP93-1S1- 
000  a  request  pursuant  to  §§  157.205 
and  157.212  of  the  Regulations  under 
the  National  Gas  Act  for  authorization  to 
enhance  an  existing  site.  ANR's  West 
Marinette  Meter  Station  (West 
Marinette)  for  delivery  to  an  existing 
custonm,  Wisconsin  Public  Service 
Corporation  (WPS),  under  the  certificate 
issued  in  Docket  No.  CP82-480-000, 
pursuant  to  section  7  of  the  National 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

ANR  state*  that  pursuant  to  a  request 
fi-om  WPS  for  additional  deliven^ility 
to  serve  a  peaking  turbine  used  for 
power  generation,  ANR  proposes  to 
expand  West  Marinette.  ANR  indicates 
that  the  proposed  expension  would 
include  a  hot  tap  and  associated 
meastirement  and  flow  control  fadlitiee. 
ANR  estimates  that  the  proposed 
expansion  of  West  Marinette  would  coct 
$354,000. 

Comment  date:  March  1, 1993,  in 
accordance  %rith  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Williams  Natural  Gas  Co. 

(Docket  Na  CP93-1 57-000) 
January  It,  1993. 

Take  notice  that  on  January  12, 1993, 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288.  Tulsa,  Oklahoma  74101. 
filed  in  Docket  No.  CP93-157-000  a 
request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  abandon  by  reclaim  and 
in  place  approximately  5.9  miles  of  8- 
inch  lateral  pipeline  and  appurtenant 
facilities  located  in  Bourbon  County, 
ICansas  and  Vernon  County,  Missouri, 
and  the  transportation  of  gas  ihrou^ 
said  facilities  under  WNG's  blanket 
certificate  issued  in  Docket  No.  CP82- 
479-000  pursuant  to  eection  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  puUic 
inspection. 

WNG  states  that  the  pipeline 
presentbf  serves  the  Missouri  PobUc 
Service  Company  (MoPubJ  Nevada  town 


border.  WNG  further  states  that  the 
condition  of  the  fripriine  would  not 
allow  WNG  to  provide  the  increased 
deUvery  pressiuv  requested  by  MoPub. 
WNG  asserts  that  it  would  construct  a 
new  pipeline,  pursuant  to  its  blanket 
constructicm  authorization,  to  replace 
the  abandoned  pipeline  aitd  to  enable  it 
to  meet  MoPub's  requirements. 

The  reclaim  cost  is  estimated  to  be 
$105,093,  with  a  salvage  value  of 
$10,834,  it  is  stated. 

Coounejit  date:  March  1, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


6.  Arkla  Eaer^gjr 

(Docket  No.  CP93-161-000) 
Januaiy  19, 1993. 

Take  notice  that  on  January  14, 1993, 
Arkla  Energy  Resources  (AER).  525 
Milam  Street,  P.O.  Box  21734, 
Shreveport,  Louisiana  71151,  filed  in 
Docket  No.  CP93-161-O00,  a  request 
pursuant  to  §157.205  of  the 
Commission's  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  abandon  certain 
facilities  in  Arkansas,  under  the 
authorization  issued  in  Docket  No. 
CP82-384-000  pursuant  to  section  7  of 
the  Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

AER  requests  authority  to  abandon 
and  remove  two  217  horsepower  (hp) 
rental  compressor  units  installed 
temporarily  on  its  Line  JM-21,  section 
2,  T4N,  R2E  to  serve  customers  in  St. 
Francis  County,  Arkansas.  AER  states 
that  during  the  1989/90  winter  peak 
period,  several  communities,  as  well  as 
several  industrial  customers  served  by 
Arkansas  Louisiana  Gas  Company  (ALG) 
experienced  low  pressure  problems.  It  is 
stated  that  the  low  pressure  prt^lems 
experienced  were  due  to  extremely  cold 
weather  conditions  and  increased  ALG 
demand  in  Arkansas.  In  order  to 
alleviate  the  low  pressure  problems 
experienced  Uke  those  in  1989/90,  AER 
states  that  it  installed  a  rental 
compressor  unit  during  the  1990/91 
peak  winter  period  on  its  Line  JM-21  in 
St.  Francis  County,  Arkansas.*  For  the 
1991/92  peak  winter  period,  AER  states 
that  it  installed  two  217  hp  compressor 
units.  It  is  stated  that  these  compressor 
units  were  also  installed  under  AER's 
blanket  certificate  in  Docket  No.  CP82- 
384-000  and  will  be  reported  in  the 


'  It  U  «Uted  thrt  AER  tMUlled  thi»  compriwr 
unit  pursuant  to  it*  liUnkat  cartificate  inuad  in 
Docket  No.  CP82-3e4-onea<  reported  in  its  1991 
AiuMtal  Kaport  filed  uMbr  S«cUoB  1ST  J07  of  Ae 
Regatatiou.  ASB  ilalee  that  this  onprwear  MBit 
wu  lubsequently  abeodoned  in  Docket  ho.  CP91- 
2278-OOa 


1992  Annual  Report.  AER  states  that  the 
proposed  abandonment  and  removal  of 
these  fecilities  will  not  resuh  in  the 
abandonment  of  any  existing  customers. 

Ck)mment  date:  March  1. 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notioe. 

7.  CNG  Transmission  Corp. 
[Docket  Na  C3>93-1 47-000) 
Jamrary  19, 1993. 

Take  notice  that  on  January  7. 1993. 
CNG  Transmission  Corporation  (CNG), 
445  West  Main  Street,  Clarksburg,  West 
Virginia  26301.  filed  in  Docket  No. 
CP93-147-000  an  application  pursuant 
to  section  7(c)  of  the  Natural  Gas  Act  fbr 
a  certificate  of  public  convenience  and 
necessity  authorizing  the  construction 
of  certain  pipeline  facilities  in 
Pennsylvania  and  New  York,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

^pecificallv,  CNG  proposes  to 
construct  and  operate  approximately 
15.1  miles  of  24-indi  pipeline  extending 
bom  the  Harrison  Storage  Pool  in  Potter 
County,  Pennsylvania  to  the  Woodhull 
Station  in  Steuben  County,  New  York. 
CNG  asserts  that  the  proposed  pipeline 
would  interconnect  the  eastern  and 
western  branches  of  its  system  thereby 
increasing  the  fiexibili^^  of  its  system. 

CNG  further  asserts  that  the  proposed 
pipeline  would  enable  it  to  more 
effectively  manage  storage  inventories 
in  its  northern  storage  poo\s,  preserving 
peaking  capabilities  and  ultimately 
providing  more  reliable  and  efficient 
service  out  of  storage. 

CNG  states  that  this  increased  system 
flexibility  and  efficiency  would  enable 
CNG  to  provide  its  unbundled  services 
as  contemplated  by  Order  No.  636  while 
minimizing  Operational  Flow  Order  as 
they  relate  to  storage  operations. 

QiG  estimates  the  cost  of  the  facilities 
to  be  $12,605,300,  which  would  be 
financed  from  hmds  on  hand  or 
obtained  fitim  its  parent  company, 
Consohdated  Natural  Gas  Company. 

Comment  date:  February  9. 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
file  with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE..  Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
mth  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  vnth  the  Commission  will 
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be  considered  by  it  in  detennining  the 
appropriate  action  to  be  taken  but  will 
not  servis  to  make  the  protestants  parties 
to  the  proceeding.  Any  pettou  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

r  Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  §  157.205  of  the  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

IFR  Doc.  93-1940  Piled  1-26-93;  8:45  am] 
amjNo  COOK  tm-tt-m 

[Docket  No.  JD93-02320T  Texae-96] 

Texas;  NGPA  Dvtsnnination  by 
Jurisdictional  Agenqf  Designating 
Tight  Fonnation 

January  21, 1993. 

Take  notice  that  on  December  28, 
1992,  the  Railroad  Commission  of  "Texas 
(Texas)  submitted  the  above-referenced 


notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  L  Sand  member  of 
the  Vicksburg  Formation  underlying  a 
portion  of  Hidalgo  Coimty,  Texas, 
qualifies  as  a  ti^t  formation  imder 
section  107(b)  of  the  Natural  Gas  Policy 
Act  of  1978.  The  designated  area,  lying 
within  Railroad  Commission  District  4, 
covers  approximately  1170  acres  in 
portions  of  the  following  areas  of  the 
Texas  Gardens  Subdivision: 

Dionisio  Ramirez  .  A-563  Pordon  78. 
Yldifonso  Ramirez  A-584  Porcion  79. 
Francisco  Cantu  ...    A-570     Porcion  80. 

The  notice  of  determination  also 
contains  Texas'  findings  that  the 
referenced  portion  of  the  L  Sand 
Member  of  the  Vicksburg  Fonnation 
meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Linwood  A.  Watsoa,  Jr., 
Acting  Secretary. 

IFR  Doc  93-1942  Filed  1-26-93;  8:45  am] 
BiujNO  cooe  snT-et-M 


[Dodwt  No.  JD93-02859T  Wyoming-38] 

Wyoming;  NGPA  Dsterminatlon  by 
Jurisdictional  Agency  Designating 
Tight  Formation 

January  21,1993. 

Take  notice  that  on  January  8, 1993, 
the  Wyoming  Oil  and  Gas  Conservation 
Commission  (Wyoming)  submitted  the 
above-referenced  notice  of 
determination  pursuant  to 
S  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Baxter  Formation 
underlying  a  portion  of  Sublette  County, 
Wyoming,  qualifies  as  a  tight  formation 
under  section  107(b)  of  the  Natural  Gas 
Policy  Act  of  1978.  The  area  of 
application  covers  approximately  160 
acres  described  as  the  SE/4  of  Section 
20,  Township  27  North,  Range  113 
West. 

The  notice  of  determination  also 
contains  Wyoming's  and  the  Bureau  of 
Land  Management's  findings  that  the 
referenced  portion  of  the  Baxter 
Formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 


The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Linwood  A  Walson,  Jr.« 
Acting  Secretary. 

[FR  Doc.  93-1943  Filed  1-26-93;  8:45  am] 
SUMO  cooe  tnv-ei-M 


[Dodwt  No.  PL93-2-000] 

Prior  Notice  and  niing  Requirements 
Under  Part  I  of  the  Federal  Power  Act; 
Notice  of  Procedures  for  Technical 
Conference 

January  19, 1993. 

On  December  9, 1992,  the 
Commission  issued  a  Notice  of 
Technical  Conference  and  Request  for 
Comments.*  Due  to  the  mmiber  of 
requests  for  participation  in  the 
Technical  Conference,  the  Commission 
has  established  the  following  procediual 
schedule. 

The  Conference  will  commence  at  10 
a.m.  on  January  28, 1993  in  the 
Commission's  meeting  room,  9th  Floor, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426.  The  Conference 
will  consist  of  four  panels  which  will 
last  approximately  one  hour  each.'  Each 
speaker  will  be  given  three  minutes  to 
make  a  presentation  at  the  beginning  of 
each  panel.  After  all  of  the  panelists 
have  spoken,  a  question  and  answer 
period  will  follow.  In  cases  where  a 
group  is  represented  by  more  than  one 
speaker,  the  speakers  together  are 
limited  to  three  minutes.  A  speaker 
representing  more  than  one  entity 
Ukewise  will  be  limited  to  three  minutes 
as  well. 

Lintvood  A.  Watson,  Jr., 
Acting  Secretary. 

Attachment  A 

10  ajn.  Panel 

Central  Maine  Power  Company 

Arthur  W.Adelberg 

John  W.  Gulliver 
Boston  Edison  Company 
Central  Vermont  Public  Service  Corp. 
Eastern  Utilities  Associates 
Northern  States  Power  Company 
El  Paso  Electric  Company 
Wisconsin  Public  Service  Corporation 


<  61  FERC  161,171(1992). 
*  Attachmsnt  A  desi^ule*  whidi  partkripanU  w« 
in  Mch  panel  and  the  time  each  panel  U  to  begin. 
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Wisconsin  Electric  Power  Company 

George  F.  Bruder 
Potomac  Electric  Power  Company 

Allen  C.  Barringer 
Energy  Services,  Inc 

J.A.  Bouknight,  Jr. 

Douglas  L.  Berresford 
Edison  Electric  Institute 

Edward  H.  Comer 

1 1  a.m.  Panel 

New  England  Power  Company 

Paige  Graening 
Northeast  Utilities  Service  Company 

Frederic  Lee  Klein 

John  C  Ash 
Barton  Village,  Inc. 
The  Village  of  Enosburg  Falls  Water  & 

Light  Department 
The  Village  of  Orleans,  Vermont 
The  Village  of  Swanton,  Vermont 

Frances  E.  Francis 

Ben  Finkelstein 
Consolidated  Edison  Company  of  New 
York,  Inc. 

Peter  Caram 

1  p.m.  Panel 

Jersey  Central  Power  and  Light 

Company 
Metropolitan  Edison  Company 
Pennsylvania  Electric  Company 

James  B.  Liberman 

Douglas  E.  Davidson 
Long  Island  Lighting  Company 

Robert  G.  Grassi 
Entergy  Services,  Inc. 

Floyd  L  Norton,  IV 

William  M.  Dudley 
Portland  General  Electric  Company 

Leonard  A.  Girard 

Randall  W.  Childress 

Arlene  Pianko  Groner 
New  York  State  Electric  &  Gas 

Corporation 
Niagara  Mohawk  Power  Corporation 

Mathew  J.  Piccardi 

Kenneth  M.  Jasinski 

Stuart  A.  Caplan 

2  p.m.  Panel 

Washington  Water  Power  Company 

Steven  V.  Fisher 

Thomas  A.  Johns 
Southwestern  Public  Service  Company 

Alan  J.  Statman 

Ronald  N.  Carroll 
Montana  Power  Company 

W.  Wayne  Harper 
PacifiCorp  Electric  Operations 

Gerald  D.  Miller 

Marcus  Wood 

(PR  Doc  93-1924  Filed  1-26-93;  8:45  am) 
Baimo  cooe  •nr-vi-M 


[Doclwt  No.  RP93-1 6-000] 

El  Paso  Natural  Gas  Co.;  Tachnical 
Confarenc* 

January  21, 1993. 

In  the  Commission's  order  issued  on 
November  30, 1992,  in  the  above- 
captioned  proceeding,  the  Commission 
held  that  the  filing  raises  issues  for 
which  a  technical  conference  is  to  be 
convened.  The  conference  to  address 
the  issues  has  been  scheduled  for 
Thursday,  January  28, 1993,  at  10  a.m. 
in  a  room  to  be  designated  at  the  offices 
of  the  Federal  Energy  Regulatory 
Commission,  810  First  Street,  NE., 
Washington,  DC  20426. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 
Linwood  A.  Watson,  |r.. 
Acting  Secretary. 

IFR  Doc  93-1941  Filed  l-26-fl3;  8:45  ami 
BILUNQ  CODE  •717-01-M 


[Docket  No*.  RP92-22»-000.  RP89-137- 
000,etaL] 

Northwest  Pipeline  Corp.;  Settlement 
Conference 

January  21, 1993. 

Pursuant  to  the  Commission's  order 
issued  October  29, 1992  (61  FERC 
161,126),  an  informal  conference  will 
be  held  to  explore  settlement  of  issues 
raised  in  Docket  No.  RP92-229-000. 
This  is  a  continuation  of  the  conference 
held  January  14. 1993.  The  conference 
may  also  involve  discussion  of  issues  in 
Northwest  Pipeline  Corporation  Docket 
No.  RP89-137-000,  et  al.  [See,  order 
issued  September  24, 1992,  60  FERC 
1 61,286).  All  parties  should  come 
prepared  to  discuss  settlement,  and  the 
parties  should  be  represented  by 
principals  who  have  the  authority  to 
commit  to  a  settlement.  The  conference 
will  be  held  on  Thursday,  January  28, 
1993,  beginning  at  10  a.m.  in  room  9306 
of  the  offices  of  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington,  DC 
20426. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 

Linwood  A.  Watson,  Jr„ 

Acting  Secretary. 

IFR  Doc  93-1944  Filed  1-26-93;  8:45  amj 
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PockM  No.  ES93-1»-000] 

Odgan  Haverhill  Assodatas;  NoUca  of 
Application 

January  15, 1993. 

Take  notice  that  on  January  7, 1993, 
Odgen  Haverhill  Associates  (Odgen 
Haverhill)  filed  an  application  with  the 
Federal  Energy  Regulatory  Commission 
under  section  204  of  the  Federal  Power 
Act  requesting  the  Commission  to  issue 
a  blanket  approval  of  all  future 
issuances  of  securities  and  assumptions 
of  obUgations  or  Habilities. 

Odgen  Haverhill,  a  general 
partnership  comprised  of  two  general 
partners.  Odgen  Martin  Systems  of 
Havertiill,  Inc.  and  Haverhill  Power  Inc., 
owns  and  operates  a  43  MW  facility  in 
Haverhill.  Massachusetts.  The 
Commission  previously  certified  the 
facility  as  a  qualifying  small  power 
production  facility.  Because  the  facility 
has  a  power  production  capacity  greater 
than. 30  MW.  it  is  subject  to  the 
provisions  of  the  Federal  Power  Act  as 
a  pubUc  utility. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
February  8. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(PR  Doc.  93-1925  Filed  1-26-93;  8:45  am) 
BKUNO  cooe  ariT-oi-M 


Office  of  Fossil  Energy 
[FE  Docket  No.  92-146-NG] 

AGE  Marketing  Company;  Order 
Granting  Blanket  Authorization  To 
Export  Natural  Gas  to  Mexico 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  authorizing 
AGE  Marketing  Company  to  export  up 
to  100  Bcf  of  natural  gas  to  Mexico  over 
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a  two-year  period  twgiiming  on  the  date 
of  fint  dalivacy. 

A  copy  of  this  order  is  availabb  far 
inspection  and  copying  in  the  OfBce  of 
Fuels  Programs  Docket  Room.  3F-056, 
Fcmetal  Buikting.  1000  iBdependance 
AveniM.  SW..  WaakingtoB.  DC  20685. 
(202)  586^-9478.  Th«  dodcat  room  te 
open  betweoi  thft  hours  of  8  ajD.  aad 
4:30  p.m.  Monday  through  Friday, 
except  Fedwal  holidays. 

Issued  is  Waafaiagtoo,  DC  Jumaary  21. 
1993. 

Chartea  F.  Vacak. 

Depu  ty  Assiattmt  Sjuvtiuf  fbt  Fbafc 
PwgFwmt,  Offlce  afFo$sU  Emrgy- 
IFR  Doc.  93-20i  i  Filed  1-26-W:  8:45  amf 
BRjjNa  cooc  a«o-oi-a 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-51813:  FRLr-«181-81 

Certain  Cttemicaia;  Pramanufectura 
Notices 

MBtCr:  Environmental  Protectfon 
Agency  (EPA). 
ACTION:  Notice. 

SUMMAirr:  Section  5(aKl)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufocture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  comrnenoes. 
Statutory  requirements  for  section 
5(a)(1)  premanufMrture  notices  are 
discussed  in  the  final  rule  pd:>iished  in 
the  Federal  Ragisler  of  May  13, 1983  (48 
FR  21722).  This  notice  announces 
receipt  of  36  such  PMNs  and  provides 
a  summary  of  eadi. 
DATES:  Close  of  review  periods: 

P  93-181,  February  21. 1993. 

P  93-182.  93-183.  93-184.  93-185. 
93-186. 93-187.  93-188.  93-189,  93- 
190,  February  22. 1993. 

P  93-191.  93-192,  93-193.93-194, 
93-195.  93-196,  93-197,  93-198, 93- 
199. 93-200, 93-201, 93-202,  February 
24, 1993. 

P  93-203, 93-204. 93-205,  February 
27. 1993. 

P  93-206.  93-207. 93-208.  93-209, 
93-210.93-211.  Febiuary  28, 1993. 

P  93-212. 93-213. 9^214.  March  1. 
1993. 

P  93-215. 93-216.  March  2. 1983. 

Written  comments  by: 

P  93-181,  January  22, 1933. 

P  93-182,  93-183.  93-184.  93-185. 
93-186.  93-187, 93-188.  93-189.  93- 
190.  January  23, 1999. 

P  93-191,  93-192.  »-193,  W-194, 
93-195,  93-198,  93-197,  93-19«.  93- 


199, 93-200, 93-201, 93-202,  January 
25, 1993. 

P  93-203, 93-204. 93-205.  Januaiy 
28  1993. 

P  93-206,  93-207, 93-206,  93-209. 
93-210. 93-211,  January  29. 1993. 

P 93-212. 93-213,93-214,  January 
30  1993. 

P  93-215, 93^218,  January  31. 1993. 

ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  10PPT-51813)"  and  the 
specific  numbCT  should  be  sent  to: 
Document  Processing  Gsnter  (TS-790), 
Office  of  PoDntian  Pravention  and 
Toxics,  ^iviroamental  Protection 
Agency,  401  M  St,  SW.,  Rm.  201ET, 
Washington,  DC,  20460  (202)  260-3532. 
FOIt  nXTTHER  PffOWMATWH  COKTACT. 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  uid 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-545, 401 M  St.  SW.. 
Washington,  DC,  20460  (202)  554-1404, 
TDD  (202)  554-0551. 
SUPPt£MENTARY  MFOmiATION:  The 
following  notice  contains  information 
extracted  from  the  nonconfidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  nonconfidential 
document  is  available  in  the  TSCA 
Public  Docket  Office.  NEr-G004  at  the 
above  address  between  8  a.m.  and  noon 
and  1  p.m.  and  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays. 

PS3HS1 

Manafactvnr.  Reichhold  Chemicals. 
Inc. 

Chemical.  (G)  Blocked 
polyisocyancte. 

Use/PTod\ictitm.  (G)  Adhesion 
promoter.  Prod,  range:  Confidential. 

Pt3-182 

Manufacturer.  Ciba-Geigy 
Corporation. 

Chemical.  (Gl  Formaldehyde,  polymer 
with  (chloromethyl)oxirane  and 
methylphenol.  reaction  products  with 
acrylic  acid  and  an  anhydride. 

Use/Production.  (S)  Resin  component 
of  solder  mask  for  printed  wiring  board 
production.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicit]^ 
LD50  1.800  mg/kg  species  (rat).  Acute 
dermal  toxicity:  U350  >  species  (rabbit). 
Eye  irritation:  slight  species  (rabbit). 
Mutagenicity;  positive.  Skin  irritation: 
slight  species  (rabbit). 

pn-it3 

Mariufacturer.  Confidential. 

Chemical.  (G)  Polyester  adipate. 

Use/Production.  (S)  PVC  and  rubber 
(Plastidzer).  Prod,  range:  Confidential. 


Pt9-1S4 

Manufacturar.  ConfidentiaL 

CheaticoT.  (C)  Alkylamino. 

Use/Production.  (G)  Dispersive  use. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5  gA:g  spedee  (rat).  Acote 
dermal  toxicity:  LD50  >  2  g/kg  species 
(rabbit).  Static  acute  tc»daT3r  time  LC50 
96H  >  220  mg/1  species  (rainbow  trout). 
Eye  irritation:  none  species  (rabbit). 
Skin  irritattoB:  nagb^>le  spedea 
(rabbit).  Mutagenicity:  BagadTat. 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkylamino. 

Use/Production.  (G)  Dispersfv  use. 
Prod,  ra^e:  Confidentia). 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5  gAcg  spedee  (rat).  Acute 
dermal  tooddty:  LD50  >  2  gAcg  spedea 
(rabbit).  Static  acute  toxidty:  time  LC50 
96H  >  220  mg/1  species  (rainbow  trooft). 
Eye  irritation:  none  species  (rabbit). 
Skin  irritation:  negligible  spedes 
(rabbit).  Mutagenidty:  negative. 

PN-IM 

Manufacture.  ConfidentiaL 

Chemical.  (G)  Alkylamino. 

Use/Production.  (G)  Dispersiv  use. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity; 
LD50  >  5  g/kg  spedes  (rat)  acute  dermal 
toxidty:  LD50  >  2  g/kg  species  (rabbit). 
Static  acute  tooddty:  time  LC50  96H  > 
220  mg/1  spedes  (rainbow  trout).  Eye 
irritation:  none  species  (rabbit).  Skfai 
irritation:  negligible  spedes  (rabbit). 
Mutagenidty:  negative. 

ps>-isr 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkylamino. 

Use/Production.  (G)  Dispersive  use. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxidty: 
LD50  >  5  g/kg  spedes  (ral).  Acute 
dermal  toxidty:  LD50  >  2  g/kg  species 
(rabbit).  Eye  irritation:  none  spedea 
(rabbit).  Mutagenidty:  negative.  Static 
acute  toxicity:  time  LC50  96H  >  220  mg/ 
1  spedes  (rainbow  trout).  Skin  irritation: 
negligible  spedes  (rabbit). 

Pt9-ias 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkylamino. 

Use/Production.  (G)  Dispersive  use. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5  g/kg  species  (rat).  Acute 
dermal  toxidty:  LD60  >  2  g/kg  spedes 
(rabbit).  Static  acute  toxidty:  time  LC50 
96H  >  220  mg/1  spedes  (rainbow  trout). 
Eva  irritation:  none  spedes  (rabbit). 
Skin  Irritation:  negligible  spedes 
(rabbit).  Mutagenidty:  negative. 
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Manufacturer.  Confidential. 

Chemical.  (G)  Alkylamino. 

Use/Production.  (G)  Dispersive  use. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5  g/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2  g/kg  species 
(rabbit).  Static  acute  toxicity:  time  LC50 
96H  >  220  mg/1  species  (rainbow  trout). 
Eye  irritation:  none  species  (rabbit). 
Skin  irritation:  negligible  species 
(rabbit).  Mutagenicity:  negative. 

PB>-1W 

Manufacturer.  Confidential. 

Chemical.  (G)  Alkylamino. 

Use/Production.  (G)  Dispersive  use. 
Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  >  5  g/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  >  2  g/kg  species 
(rabbit).  Static  acute  toxicity:  time  LC50 
96H  >  220  mg/1  species  (rainbow  trout). 
Eye  irritation:  none  species  (rabbit). 
Skin  irritation:  negligible  species 
(rabbit).  Mutagenicity:  negative. 

P  93-191 

Importer.  Confidential. 

Chemical.  (G)  2-Propenoic  acid, 
reaction  product  with  tetrakisol. 

Use/Production.  (G)  Polymer 
component  for  speciality  industrial 
coating,  inks  and  adhesive.  Prod,  range 
Confidential. 

P»3-19t'  ' 

Manufacturer.  PCR,  Inc. 

Chemical.  (S)  Poly(ethylene-1.3- 
dimethyldisiloxanejcopolymer-ethoxy 
endblocked. 

Use/Production.  (S)  Component  in 
masonary  water  repellents  (solvent  and 
water  based)  applied  by  roller  or  by 
spraying.  Prod,  range:  25,000  kg/yr. 

P 93-19$ 

Manufacturer.  Arco  Chemical 
Company. 

Chemical.  (S)  Propanol,(2-(l,l- 
dimethylethoxy)melhylethoxy). 

Use/Production.  (S)  Solvent  for 
coating  and  cleaning.  Prod,  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  2.6  g/kg  species  (rat).  Acute 
dermal  toxicity:  LD50  2.0  g/kg.  Eye 
irritation:  none  spedes  (rabbit).  Skin 
irritation:  negligible  species  (rabbit). 

P 93-194 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  modified 
prepolymer. 

Use/Production.  (G)  Industrial 
sealant.  Prod,  range:  Confidential. 

P93-19S 

Manufacturer.  Confidential. 


Chemical.  (G)  Amine  modified 
prepolymer. 
/      Use/Production.  (G)  Industrial 
sealant.  Prod,  range:  Confidential. 

P 93-191 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  modified 
prepolymer. 

Use/Production.  (G)  Industrial 
sealant.  Prod,  range:  Confidential. 

P 93-197 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  modified 
prepolymer. 

Use/Production.  (G)  Industrial 
sealant.  Prod,  range:  Confidential. 

P  93-199 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  modified 
prepolymer. 

Use/Production.  (G)  Industrial 
sealant.  Prod,  range:  Confidential. 

P 93-199 

Manufacturer.  Confidential. 

Chemical.  (G)  Amine  modified 
prepolymer. 

Use/Production.  (G)  Industrial 
sealant.  Prod,  range:  Confidential. 

P93-200 

Manufacturer.  Confidential. 

Chemical.  (G)  Sodium  zirconium 
phosphate  derivate. 

Use/Production.  (G)  Additive  for 
resin.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  2,000  mg/kg  species  (rat).  Skin 
irritation:  negligible  species  (rabbit). 
Mutagenicity:  negative. 

P93-201 

Importer.  Mitsui  &  Co.  (USA),  Inc. 

Chemical.  (S)  Magnesium  aluminum 
zinc  hydroxy  arbonate(bydrotalcite-like 
compound). 

Use/Import.  (S)  Heat  stabilizer  for 
PVC  and  neutralizer  for  acids  in  many 
polymers.  Import  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  15.0  mg/kg  species  (rat).  Eye 
irritation:  sli^t  species  (rabbit).  Skin 
irritation:  slight  species  (rabbit). 

P  93-202 

Importer.  Mitsui  &  Co.  (USA),  Inc. 

Chemical.  (S)  Magnesiimi  aluminimi 
zinc  hydroxy  perchloric  carbonate. 

Use/Import.  (S)  Heat  stabilizer  for 
PVC  and  neutralizer  for  halogen  and 
acids  in  many  polymers.  Import  range: 
Confidential. 

Toxicity  Data.  Acute  oral  toxicity: 
LD50  15.0  mg/kg  species  (rat). 
Mutagenicity:  negative. 

P93-803 

Manufacturer.  The  C.  P.  Hall 
Company. 


Chemical.  (S)  Hexanedioic  acid;  2,2- 
Dimethyl,!  ,3-propanediol; 
benzencarboxylic  add;  dodecanoic  add. 

Use/Production.  (G)  Plastidzer.  Prod, 
range:  Confidential. 

P93-M4 

Manufacturer.  FMC  Corporation. 

Chemical.  (G)  Nitrophenyl-substituted 
triazolinone. 

Use/Production.  (G)  Chemical 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  Acute  oral  toxidty: 
LD50  >  500  mg/kg  species  (rat).  Acute 
dermal  toxidty:  LD50  >  200  mg/kg 
spedes  (rabbit).  Mutagenicity:  positive. 

P93-2M 

Importer.  Confidential. 

Chemical.  (G)  Organotin  compound. 

Use/Import.  (G)  Dispersive  use  as 
catalyst  for  polymerization  of  olefins 
catalyst  remains  in  the  polymer.  Import 
range:  Confidential. 

P 93-206 

Manufacturer.  Minnesota  Mining  & 
Manufaduring  Company. 

Chemical.  (G)  Methyl  methacrylate/ 
ethyl  acrylate  based  polymer. 

Use/Import.  (G)  Dispersive  use  as 
catalyst  for  polymerization  of 

P93-M7 

Manufacturer.  Reichhold  Chemicals, 
Inc. 

Chemical.  (G)  Alkyl  polyether  with 
alkenedioic  anhydride. 

Use/Production.  (S)  Captive 
intermediate.  Prod,  range:  Confidential. 

P 93-209 

Manufacturer.  Reichhold  Chemicals, 
Inc. 

Chemical.  (G)  Carboxylated  styrene- 
butadiene  copolymer  latex. 

Use/Production.  (G)  Thickener 
compoimd.  Prod,  range:  Confidential. 

P 93-209 

Manufacturer.  Reichhold  Chemicals. 
Inc. 

Chemical.  (G)  Substituted  phenol 
ester. 

Use/Production.  (S)  Captive 
intermediate.  Prod,  range:  Confidential. 

P  93-210 

Manufacturer.  Reichhold  Chemicals, 
Ina 

Chemical.  (G)  Carboxylated  styrene- 
butadiene  copolymer  latex. 

Use/Production.  (G)  Thickener 
compound.  Prod,  range:  Confidential. 

P93-211 

Manufacturer.  Uniroyal  Chemical 
Company. 

Chemical.  (G)  PPDI  polyester 
prepolymer. 
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Ihe/Production.flGyiiispmhn^ 
industrrial  proddcto  opm  uoudispersiTe 
use  machiiw  compoiMBts.  Piod.  range: 
Confiiiential. 

pn-212 

Importer.  Confidential. 

Chemicaf.  (G)  Aromatic  amfno  poljol. 

Use/bnport,  (S)  Component  of 
polyurethane  foam  insulation.  Import 
range:  Confi<len(iel. 

P»-213 

Importer.  ConfidsBtiaL 

Chemical.  (C)  ArtHMtk:  amino  potyo). 

Use/Import.  (S)  Componoil  ol 
polyurethane  foam  insulation.  Import 
range:  Confidential. 

P93-ftV4 

Impmter.  Wacker  Omnicals  (USAX 
Inc. 

CbemicaL  (S)  Cildum.  bi«<2.4- 
pentanedionato)-. 

Use/Import.  (G)  Plastic  additive. 
Import  range:  Confidential. 

Toxicity  Data.  Static  acute  twdcity: 
time  LC50  48H  >  1210  mg/1  species 
(golden  orfB).  Skin  irritation:  negligible 
species  (rabbit).  Miitagenidty:  negative. 

Pt>-21S 

Manufacturer.  Confidential. 

Chemical.  (G)  Organic  acid  ester, 
alcohol  alkoxylated. 

Use/Production.  (G)  Textile  fiber 
processing  lubricant  component.  Prod, 
range:  Confidential. 

.pn-2i« 

Importer.  Confidential. 

Chemical.  (G)  A-Hydro-w-hydroxy 
poly  (ox3f-l,4-butanediyl),polymer  with 
2-propenQic  acid  2-hydroxylethyl  ester 
and  diisocyanate. 

Use/Production.  (G)  Polymer  additrve 
for  industrial  inks,  ukI  coatings.  Prod, 
range  Confidential. 

Dated:  January  19, 1993. 
Frank  V. 


Acting  Director,  Information  Management 
Division,  Office  of  Toxic  SubBtoaces. 

[FR  Doc  93-1987  Filed  1-26-93;  8:45  amj 
BlUJNGCOOei 


FEDERAL  CpMMUNICATIONS 
COMMISSION 

PubHc  liiliNMMrtiofT  CoNaclioni' 
Approved  by  OMc*  of 
and  Budget 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Bodigat  IQMB) 
approval  for  the  following  public 
information  collecbaDfl  piHsnant  to  the 
Paperwork  Reduction  Act  of  19M; 


Public  Law  96-511.  Forfinfter 
information  contact  Shoko  B.  Hah^^ 
Federal  Commnnications  Commissioii, 
(202)  632-6934. 
OMB  Control  No.:  3060-0529. 
Title:  Implementation  of  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992:  Cable  TV 
System  Operators  Rate  Structure 
C^estionnaire. 
Expiration  Date:  03/15/93. 
Description:  Pursuant  to  Commission 
Order,  FCC  92-545.  certain  cable  system 
operators  muet  complete  and  file  a  rate 
structure  questionnaire  by  January  22. 
1993  concemiagthe  rates  tb«y  charge, 
competition  in  their  franchise  areas,  and 
other  system  characteristics.  The 
information  will  be  used  by  the 
Commission  to  coneidw  the  ratea  of 
cable  systems  subject  to  effective 
competition.  It  will  also  be  used  to 
evaluate  the  feautHhty  with  using  a 
benchmark  approach  to  regulatory  basic 
tier  cable  rate  and  cable  programming 
services  rates  and  to  determine  the 
appropriate  level  of  benchmark  rates. 
These  data  will  aid  us  in  developing 
reporting  requiiements  concerning  rates 
of  cable  systems  as  prescribed  by  the 
Cable  Act  of  1992. 
OMB  Control  No.:  3060-0150. 
Title:  Public  Mobile  Senrice— Part  22. 
fxp/nrtibn  Date:  11/30/94. 
Description:  Part  22  contains  the 
technical  and  legal  requirements  for 
radio  stations  operating  in  the  Public 
Mobile  Services  (PMS).  General 
requirements  under  part  22  are 
contained  in  subparts  B,  C  and  D. 
Miscellaneous  requirements  are  found 
in  subpart  E.  Special  requirements  for 
each  service  are  provided  in  subparts  G, 
H,  K,  L,  and  M.  Special  requirements  for 
developmental  euthorizations  are 
provided  in  subpart  F.  The  information 
requested  under  part  22  is  used  by  the 
Commission  staff  in  carrying  out  its 
duties  as  set  forth  in  sections  308  and 
309  of  the  Commimications  Act  of  1934, 
as  amended,  to  determine  the  technical, 
legal  and  other  qualifications  of 
applicants  to  operate  a  station  in  the 
public  mobile  service.  The  information 
is  also  used  to  determine  whether  grant 
'    of  an  apfdication  will  serve  the  public 
interest,  coovemence  and  necessity.  The 
staff  also  uses  this  information  to  ensure 
that  applicants  and  licensees  cosaply 
with  Uie  ownership  and  transier 
restrictions  imposed  by  sectioa  310  of 
the  Act. 
OMB  Contml  No. :  3Q60-0S15. 
Title:  MisceUaneous  and  Speciahzed 
Common  Carrier  Annual  Letter  (Section 
43.21(d)). 
Expiration  Date:  09/30/95. 
Descriptiam:  Each  miscellaneous 
common  carrier  with  operating  rairemies 


over  $100  million  for  the  calendar  year 
must  file  a  letter  diowing  the  corapan3r*s 
operating  revemiea  for  that  year  and  the 
value  ot  rts  total  commimications  plant 
at  the  end  of  the  3rear.  The  information 
is  used  by  staff  members  to  regulate  and 
monitor  the  talei^one  industry  and  by 
the  pubhc  to  analyze  the  industry. 

OMB  Control  No.:  3060-0298. 

Title:  Taiitb  (Other  Than  Tariff 
Review  Plan). 

Amendments  of  PHt  69  of  tha 
Commission's  Rules  Relating  to  the 
Creation  of  Access  Charge  Subelemants 
for  Open  Network  Arcbiiecture;  Policy 
and  Rules  Concaming  Rates  for 
Dominant  Camars,  Kfemorandum 
Opinion  and  Order  on  Second  Further 
Reconsidaratian.  CC  Docket  Noa.  80-79 
and  87-313. 

Expiration  Date:  10/31/94. 

Description:  The  Commission 
clarified  and  modified  the  cost  support 
required  to  tariff  new  services  offered  by 
price  cap  local  exchangie  carriers.  Fiist» 
in  cases  where  a  LEG  (tevelops  a  lower- 
cost  version  of  an  existing  service,  the 
Commission  clarified  that  the  LEG  may 
price  that  new  service  at  any  level 
below  tha  prica  of  the  existing  service. 
Second,  the  Coounission  modified  its 
rules  so  that  they  no  longer  reqtiire  LECs 
to  satisfy  the  net  revenue  test  as  part  of 
the  cost  showing  for  new  services.  The 
information  collected  through  a  carrier'a 
tariff  is  used  by  the  Commission  to 
determine  whether  the  services  offered 
are  just  and  reasonable  as  the 
Commimications  Act  of  1934,  ae 
amended,  requires.  The  tari%  and  any 
supporting  documentation  are  examined 
in  order  to  determine  if  the  suppOTting 
docuaientation  are  examined  in  order  to 
determine  if  the  services  are  offered  in 
a  just  and  reesonabie  and 
nondiscriminatory  manner. 

Federal  Commouications  Commisaioa. 

William  F.  Caton. 

Acting  Seavtofy. 

|FR  Doc.  93-1964  Filed  1-26-93;  8:45  am) 

BHJJNO  COM  fna-et-M 

[CC  Docket  No.  90-337.  PtMaa  H;  FCC  92- 
496] 

Intemallonal  Afccounting  Rata* 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice. ^^^^_ 

SUMMARY:  Oa  November  5, 1992,  the 
Commission  adopted  a  Second  Report 
and  Order  estabhahing  bendunark 
settlement  ratea  for  Europe,  Asia,  and 
other  regions,  and  requiring  U.S. 
carriers  to  file  reports  by  January  1, 
1993,  and  Jaonaay  1, 19»4,  describing 
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their  success  in  negotiating  settlement 
rates  within  our  benchmarks  with  the 
European  and  Asian  countries.  The 
Cdmmission  also  requests  carriers  to 
piovide  additional  information  in  their 
reports  concerning  their  progress  in 
negotiating  lower  accoiuting  rates  with 
countries  outside  the  European  and 
Asian  regions.  Further,  the  Commission 
continues  to  require  proportionate 
return  traffic  and  equal  division  of  tolls, 
and  declines,  at  this  time,  to  condition 
section  214  authorizations  as  a  means  of 
placing  downward  pressure  on 
accounting  rates. 
EFFECTIVE  DATE:  April  27, 1993. 

FOR  FurrmER  informatk)m  contact: 
Teresa  Marrero,  Attorney,  Ck)mmon 
Carrier  Bureau.  (202)  632-3214. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  adopted  November  5, 1992, 
and  released  November  27, 1992.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Federal  Communications  Commission 
Reference  Center,  room  239, 1919  M 
Street  NW.,  Washington,  DC  20036.  The 
complete  text  of  this  decision  also  may 
be  purchased  from  the  Commission's 
copy  contractor.  Downtown  Copy 
Center,  (202)  452-1422, 1114  21st  Street 
NW.,  Washington,  DC  20036. 

Paperwork  Reduction  Act 

The  required  filings  will  not  create 
any  undue  burden  on  the  public. 

Summary  of  Second  Report  and  Order 

The  Report  and  Order  adopts 
benchmark  settlement  rates  for  Europe 
at  $0.23-50.39  per  minute,  and  for  Asia 
and  other  regions  at  $0.39-$0.60  per 
minute.  The  benchmark  figures 
represent  conservative  estimates  of  an 
appropriate  range  for  settlement  rates, 
based  on  the  underlying  costs  to 
terminate  international  calls.  The  order 
also  requires  that  the  five  U.S. 
international  facilities-based  carriers 
that  generated  over  $25  million  in 
international  message  telephone  service 
revenues  in  1991  file  progress  reports  by 
January  1, 1993,  and  January  1, 1994. 
These  reports  should  indicate  the 
carriers'  success  in  bringing  their 
settlement  rates  within  the 
Commission's  targeted  ranges  for 
Europe  and  Asia.  The  Commission  also 
requests  that  these  reports  include  any 
information  U.S.  carriers  may  have  on 
accounting  rate  reductions  for  countries 
outside  of  the  European  and  Asian 
regions.  In  addition,  the  Report  and 
Order  requests  that  carriers  provide 
additional  information  in  their  reports 
concerning  their  progress  in  negotiating 


lower  settlement  rates  with  countries 
outside  the  European  and  Asian  regions. 
In  the  order,  the  Commission  also 
determines  that  U.S.  carriers  should 
continue  to  comply  with  the  traditional 
International  Settlements  Policy 
principles  of  proportionate  allocation  of 
return  traffic  and  equal  division  of  tolls, 
and  that  no  additional  conditions  to 
Section  214  authorizations  should  be 
imposed,  at  this  time,  as  a  means  of 
facilitating  lower  accounting  rates. 

Ordering  Clauses 

Accordingly,  it  is  ordered  that, 
pursuant  to  47  U.S.C.  1, 4,  201-205, 
211.  215,  218-220,  and  303,  ATliT,  MQ, 
US  Sprint.  TRT/FTC  Communications, 
and  GTE  Hawaiian  shall  file  with  the 
Common  Carrier  Bureau,  Chief, 
International  Policy  Division,  progress 
reports  by  January  1, 1993,  and  by 
January  1, 1994,  containing  the 
information  detailed  in  paragraph  25  of 
the  order. 

It  is  further  ordered  that,  pursuant  to 
sections  201-205,  we  adopt  benchmark 
settlement  rates  for  Europe  at  $0.23- 
$0.39  per  minute  and  $0.39-$0.60  for 
Asia  and  all  other  regions. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

IFR  Doc.  93-1660  Filed  1-26-93;  8:45  am) 

BILUNG  CODE  (Ttt-OI-M 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed;  Jacksonville  Port 
Authority,  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  224-200555-001. 

Title:  Jacksonville  Port  Authority/ 
Trailer  Bridge  Company,  Inc. 

Parties:  The  Jacksonville  Port 
Authority  Trailer  Bridge  Company,  Inc. 


Synopisis:  The  modification  amends 
the  basic  Agreement  to  reflect  the  new 
name  of  Trailer  Bridge  Company,  Inc., 
to  Allen  Freight  Trailer  Bridge,  Inc.,  and 
makes  certain  adjustments  to  the  rates 
and  charges  for  rental,  throughput  and 
dockage. 

Dated:  January  21, 1993. 

By  Order  of  the  Federal  Maritime 
Commission. 

loMph  C  PoUdng. 

Secretary. 

(FR  Doc.  93-1912  Filed  1-2&-93;  8:45  am] 

BHJJNQ  COOE  fTW-OI-M 


FEDERAL  RESERVE  SYSTEM 

Alpha-Omega  Holding  Company; 
Fonnation  of,  Acquisition  by,  or 
Merger  of  Bank  Holding  Companiea 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearmg  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  inudispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than  February 
19, 1993. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Alpha-Omega  Holding  Company, 
Victor,  Montana;  to  become  a  bank 
holding  company  by  acquiring  84.20 
percent  of  the  voting  shares  of  Farmers 
State  Bank  of  Victor,  Victor,  Montana. 
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Board  of  CkiVBrnori  of  die  Federal  Resale 
Sy^em,  January  23, 1983. 

Associate  Secretary  of  the  Board. 

(FR  Doc.  93-2004  Filed  1-28-B3:  8:45  ami 

BIUJN6  cocc  mo-ei-f 


BB&T  Hnanciai  Corporation,  et  al^ 
Acquisition  of  Company  Engaged  in 
Permiaaibla  Nonbanking  Acttvitiaa 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a}  of  Ragulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  oi  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  f<v  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consiimmation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  pubhc,  such  as 
greater  convoiience,  increased 
competition,  or  oains  in  effideocy,  that 
outweigh  possible  adverse  e&acts,  such 
as  undue  concantratioa  of  resources, 
decreased  or  unfiair  competition. 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  now  the  pffltjr 
commenting  would  be  aggrieved  by 
apOTOval  of  the  proposal. 

Comments  regarding  the  applicatioD 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  21, 
1993. 

A.  Federal  Reseiia  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  Preskient)  701  East  Byrd  Street. 
Richmond.  Virginia  23261: 

1 .  BB&T  Finaaciai  Coqtoratioa, 
yNihoa.  North  Carolina;  to  acquire 
Carolina  Savings  Bank,  Wihningtoa. 
North  Carolina,  and  Edenton  Savings 


and  Loan  Association.  Edenton,  North 
Carolina,  and  thereby  engage  in  the 
traditional  deposit  taking  and  lending 
activities  performed  by  a  savings  and 
loan  association  pursuant  to  § 
225.25(bK9)  of  the  Board's  Regulation  Y. 

Board  of  Govemora  of  (he  Fadnal  Rasarva 
System,  Janiury  22. 1993. 
JennJer  J.  ^nknaan, 
Associate  Secretary  of  the  Board. 
IFR  Doc  93-2006  PUedl-2S-a3:  fciS  am) 
BMJJNO  CODE  a2io-«i-r 


Dudlay  K.  lytontgomary;  Char>g!a  In 
Bartk  ConUol  Notfc* 

Acquisition  of  Sharaa  of  Banks  or 
Bank  Holding  Companio* 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j})  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(jn7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  February  16. 
1993. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble.  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas 
75222: 

1.  DudkyK.  Montgomery,  Pecos, 
Texas;  to  acquire  an  additional  0.77 
percent  of  the  voting  shares  of  The 
Security  State  Bank  of  Pecos,  Pecos, 
Texas,  for  a  total  of  10.0  percent 

Board  of  Govaniors  of  tlw  Federal  Reserve 
System.  Januarjr  22, 1993. 
}enni£CT  ].  fohaaeB. 
Associate  Secretary  of  the  Board. 
[FR  Doc.  93-2006  Filed  l-26-«3;  8:45  ami 

BIUJNG  CODE  621 0-01-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Center*  for  Diaeaae  Control  and 
Prevention  (COC) 

Clinical  Laboratory  Improvemant 
Advisory  CommiUaa:  Maeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 


(Pub.  L.  92-463),  the  Canters  for  Disease 
Control  and  Ptevention  (CDQ, 
announces  the  following  committee 
meeting. 

Same:  CUitical  Laboratory  fanprovemaat 
Advisory  Committee. 

TioKS  and  Dates:  8  a.m.-4:30  p  jo., 
February  17, 1993;  8  a.m.-4  p.m..  February 
18,1993. 

Place:  CDC,  Aaditorium  A,  Building  2, 
1600  QiftoB  Road,  NB,  Atlanta,  Georgia 
30333, 

Stdftit:  Opes  to  the  public  limitad  only  by 
the  space  available. 

Purpose:  This  committee  is  charged  wUk 
providing  sdentific  and  technical  advice  and 
guidance  to  the  Secretary  of  Health  and 
Human  Servkea  omI  tlw  Aasistant  Secretary 
for  Heahh  regarding  the  need  tor,  and  the 
nature  of,  lerisions  to  the  standards  under 
which  rl'""'^!  laboratories  are  regulated;  the 
impact  of  proposed  revisions  to  the 
standards;  and  the  modification  of  the 
standards  to  accommodate  technological 
advances. 

Agenda:  The  agenda  will  include  issues 
associated  with  the  Cimical  Laboratory 
ImproveoflDt  Amendments  personnel 
staadards.  Topics  will  focus  on  comments 
received  in  response  to  the  Felvuary  28, 
1992,  Final  Rule. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Ckmtact  Person  for  Additional  tnformationt 
Henry  M  CoMa,  Assistant  Director  far 
Program  Policy.  Division  of  Laboratory 
Systems,  Public  Health  Practice  Program 
Office,  CDC,  1600  Qiflon  Road,  NE,  Mailstop 
G-25,  Atlanta,  Geoigie  30333,  telepiione  404/ 
639-1706. 

Anyone  wishing  to  make  an  oral 
presentation  should  submit  their  request,  in 
writing,  to  Mr.  Colvin  by  dose  of  business. 
February  3, 1993.  The  request  should  include 
the  name,  address,  and  telepthone  number  of 
the  paiUcipaut;  the  approximate  time 
needed;  Old  a  Mef  sranmvy  of  the  topic  to 
be  praaaoted.  Up  to  10  minutas.  depending 
on  the  numher  ofraquettx,  will  be  aUawad 
for  each  oral  presentatioB. 

ZlaSed:)anuaiy  22, 1993. 
EhrinHilyar, 

Associate  Directerfor  Policy  Coordination. 

Centers  for  Disease  Control  and  Ptevemtion 

(CDCi. 

(FR  Doc.  93-2074  Filed  1-26-93;  8:45  ami 


Food  and  Drug  Adnriniatration 
[Docket  No.  t3l«-0020I 

Animal  Drug  Export;  Inlercootor^ 
(Milbamycin  CMnte)  Dye-Free  Tablata 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ciba-Ceigy  Animal  Health,  Ciba- 
Geigy  Corp.,  has  filed  an  application 
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requesting  approval  for  export  to  Italy  of 
the  animal  drug  Interceptor® 
(milbemycin  oxime)  dye-free  tablets  for 
dog^. 

AOOncsSES:  Relevant  information  on 
this  apphcation  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Etavg  Administration, 
rm.  1-23, 12420  Parklawn  Dr., 
Rockville,  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of  non- 
food animal  drugs  under  the  Drug 
Export  Amendments  Act  of  1986  should 
also  be  directed  to  the  OMitact  person. 
FOR  FURTHER  INR)RMATK)N  COWTACT: 
Gregory  S.  Gates,  Center  for  Veterinary 
Medicine  (HFV-110).  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-295-8617. 
SUPPLfMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 


the  agency  is  providing  notice  that  Clba- 
Geigy  Animal  Health,  Ciba^igy  Corp., 
P.O.  Box  18300,  Greensboro,  NC  2741^ 
8300,  has  filed  an  application  requesting 
approval  for  export  to  Italy  of  the  animal 
drug  Interceptor®  (milbemycin  oxime) 
dye-free  tablets.  The  product  is  intended 
for  use  in  dogs  for  prevention  of 
heartworm  disease  and  control  of 
certain  intestinal  worm  infections.  The 
application  was  received  and  filed  in 
the  Center  for  Veterinary  Medicine  on 
January  12, 1993,  which  shall  be 
considered  the  filing  date  for  purposes 
of  the  act. 

Interested  {>ersoiis  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  February  8, 
1093,  and  to  provide  an  additional  copy 
of  the  submission  directly  to  the  contact 
person  identified  above,  to  facilitate 
consideration  of  the  information  during 
the  30-day  review  period. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Veterinary 
Medicine  (21  CFR  5.44). 


Dated:  January  19, 1993. 
Robert  Farrow. 

Deputy  Director,  Office  of  Sew  Animal  Drug 
BvcUufOion,  Cu^ivfor  Veterinary  Medicine. 
[PR  Doc  93-196S  Filed  1-26-93;  8:45  am) 
MLUNO  cooc  4iw-ei-r 

[Docket  Ho.  91E-0492  et  aL] 

Detemtinatton  of  Regulatory  Review 
Period  for  Purpoeee  of  Patent 
Extenelon  for  Certain  Producta; 
Correction 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  correction. 

SIMMIARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting 
several  notices  of  determination  of  the 
regulatory  review  period  for  purposes  of 
patent  extension,  for  certain  products. 
The  previous  Federal  Register  notices 
contained  mathematical  errors  caused 
by  an  inadvertent  error  in  a  computer 
program  to  calculate  the  regulatory 
review  period.  This  document  corrects 
those  errors. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-1382. 
SUPPt^MENTARY  INFORMATKM:  The  table 
below  lists  the  product  name,  the  docket 
number,  and  the  Federal  Register 
citation  corresponding  to  the  notice  of 
determination  of  regulatory  review 
period  for  the  product,  and  the 
corrections  to  the  notices. 


Recalculation  of  Regulatory  Review  Period 


Product  name 


AccupriKi 


Biaxin® 


ZlttvomM® 


FoscavtrB 


20COR«.. 


Docfcel  numtMT 


91E-0492 


92E-0063 


92E-0027 


92E-0026 


92E-0060  


Federal  Register  citation 


57FR4212.  Febnia<y4, 
1992. 


57  FR  10907.  March  31. 
1992. 


57FR10907.  Marc»)31, 
199^ 


57  FR  12832,  April  13, 
1982. 


57  FR  12935,  April  14, 
1992. 


Correction 


In  FR  Doc.  92-2633,  on  page  4212.  in  the  3d  col- 
umn Initw  2d  complete  paragrafA  in  Hne  3, 
•^,441"  Is  corrected  to  read  "3,443";  in  Una  4, 
'7.414''  Is  corrected  lo  read  "2,415*':  and  In  line  6, 
"1,02r  Is  corrected  lo  read  "1,028". 

In  FR  Doc.  92-7319,  on  page  10907,  In  the  2d  col- 
umn, in  the  2d  complete  paragraph,  in  In*  3, 
"2,246"  Is  corrected  lo  read  ■2,248"  and  "1.566" 
to  corrected  to  read  "1,567";  and  in  line  6,  "680" 
is  corrected  to  read  "681". 

In  FR  Doc  92-7262.  on  page  10908.  In  the  2d  col- 
umn. In  tM  iBl  complef  paragraph.  In  Ine  3, 
"2,560"  to  corrected  to  read  "2.562";  in  Hne  4 
"1.991"  to  corrected  to  read  "1,992";  and  in  Una  8, 
"569"  to  corrected  lo  road  "570". 

In  FR  Doc.  92-8396,  on  page  1 2832,  In  the  3d  col- 
umn, m  the  3d  complete  paragraph,  In  Hne  3, 
"1 ,709"  to  corrected  to  read  "1 .71 1";  in  Una  4, 
"1,33r  to  convcted  to  read  "l,33r;  and  Inlnae. 
"37r  to  corrected  to  rsad  "37r. 

In  FR  Doc.  92-8553.  on  page  12936.  In  the  lai  col- 
umn, in  the  2d  complete  paragraph.  In  Hne  3, 
"2.49r  to  corrected  to  read  "2,492"  and  "964"  to 
corrected  to  read  "962";  and  in  Ina  6.  -1,529"  to 
corrected  to  read  "1,530". 
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Recalculation  of  Regulatoiy  Review  PeriotJ— Continued 


Product  nam* 


D«fmatop« 


Penetrax* . 


RELAFEN* 


Ma2ioon9 


Paknaz  BaHooo-Expandabia  Stent* 


Acet-lmune* 


Acet-bnuna® 


Maxaquln<9 


LorabkW 


Mela  II.  Model  1204  Cardiac  Pacing  Systeirv* 


Arediai». 


Qpdial  nufnbar 


91E-0476 


92E-0063 


92£-00e4 


92E-00e2 


92E-0012 


92E-0115 


92E-0115 


92E-0131 


92E-0081 


92E-0004 


92E-002S. 


ZoiOtKS 


MrvacronA 


TtcMM  (Patent  No.  4.051.141) 


Tidid®  (Patent  No.  4.591.582) 


Onninox® 


92E-0107 


92E-01S6 


92E-0023 


92E-O024 


92E-0168 


lsmo9 


92E-0144 


Fadan^  RegMw  dlation 


57  FR  13746,  Apifl  17, 
1902. 


57  FR  14416,  April  20, 
1992. 


57  FR  14728.  April  22. 
1992. 


57  FR  14729,  April  22. 
1992. 


57  FR  15319,  April  27, 
1992. 


57  FR  18887.  May  1, 
1992. 

57  FR  22773.  May  29. 
1992. 

57  FR  18888.  May  1. 
1992. 


57  FR  18889.  May  1, 
1992. 


57  FR  20495.  May  13. 
1992. 


57  FR  20693.  May  14, 
1992. 


57  FR  20694.  May  14, 
1992. 


57  FR  23235,  June  2. 
1992. 


57  FR  23238,  June  2, 
1992. 


57  FR  23238.  June  2, 
1992. 


57  FR  23414,  June  3, 
1992. 


57  FR  25040.  June  12. 
1992. 


Cofradion 


m  FR  Doc.  92-6872,  on  page  13747,  m  ttM  lat  cot- 
umn.  m  me  Itt  oomplele  paragraph.  In  Una  3, 
"3,532"  la  oonected  to  read  "3.53«";  In  line  4, 
"1,450"  ia  corrected  to  read  "1,451";  and  m  line  6, 
"2,0er  la  oofTBCtad  to  read  "2,06r. 

m  FR  Doc  92-6995.  on  page  14418,  In  the  3d  oot- 
umn.  In  the  1st  complete  paragraph.  In  Hne  3, 
"3352"  is  corrected  to  read  "3,354";  In  Ine  4, 
"1.458"  Is  corractad  to  read  "1,459";  and  m  Hne  6, 
"1,894"  la  corrected  to  read  "1,895". 

In  FR  Doc.  92-«26S.  on  page  14729.  m  the  1st  col- 
umn. In  the  2d  oomplele  paragraph.  In  Una  3, 
"4,220"  Is  corrected  to  read  "4,22r;  m  Hne  4, 
"2,077"  Is  corrected  to  read  "2,07r;  and  In  Una  6, 
"2.l4r  Is  corrected  to  read  "2,144". 

m  FR  Doc.  92-9270,  on  page  14730.  m  the  1st  coi- 
urrm.  In  the  1st  compiele  paragraph.  In  Nne  3. 
"2,55r  Is  corrected  to  read  "2.558";  m  Hne  4, 
"2.182"  Is  corrected  to  reed  "2.183";  and  m  Hne  6, 
"375"  Is  corrected  to  read  "376". 

m  FR  Doc.  92-9738.  on  pc«e  15319.  in  the  3d  col- 
umn, In  the  2d  complete  paragraph.  In  Hne  4, 
"1,575"  is  con^ected  to  read  "1.57r  and  "823"  is 
corrected  to  read  "824";  and  In  Hne  6,  "752"  Is 
corrected  to  read  "753". 

In  FR  Doc.  92-10141,  on  page  18888,  In  the  Ist 
column.  In  the  2d  complete  paragraph.  In  Hne  3. 
"2.00r  Is  corrected  to  read  "2.004". 

In  FR  Doc.  92-12547.  on  page  22773,  In  the  3d  col- 
umn, in  line  1.  "434"  Is  corrected  to  read  "435"; 
and  in  Hne  2,  "1,568"  Is  corrected  to  read  "1 ,569". 

In  FR  Doc.  92-10142,  on  page  18889.  In  the  l8t 
column.  In  the  1st  oomplele  paragr^oh,  In  Hne  3, 
"1,466"  is  oonected  to  read  "1,488":  in  Hne  4. 
"916"  is  corrected  to  read  "9ir;  and  In  Hne  6. 
"570"  Is  corrected  to  read  "571". 

In  FR  Doc.  92-10190,  on  page  18889.  In  the  3d  oot- 
umn.  In  the  2d  complete  peragraph.  In  Hne  3, 
"l,69r  Is  corrected  to  read  "1.699^;  In  Hne  4, 
"1,206"  Is  corrected  to  read  "1.20r:  and  In  Hne  6. 
"491"  Is  conected  to  read  "492". 

In  FR  Doc.  92-11127,  on  page  20496,  In  the  2d  col- 
umn, m  the  1st  complete  paragraph.  In  Hne  4. 
"448"  Is  conected  to  read  "449"  and  "zero"  la 
corrected  to  read  "0";  In  Hne  7,  "448"  Is  conected 
to  read  "449". 

In  FR  Doc.  92-11271,  on  page  20694,  In  the  2d  col- 
urrtn  In  the  1st  compiele  paragraph,  In  Hne  3, 
"l.ser  is  corrected  to  read  "1.585"  and  "904"  Is 
conected  to  read  "905";  and  In  Hne  6.  "879"  Is 
corrected  to  read  "680". 

In  FR  Doc.  92-1 1371,  on  page  20695,  In  the  1st 
column.  In  the  2d  complete  paragraph,  In  Hne  3. 
"3,99r  is  corrected  to  read  "3,999"  and  "2,641" 
Is  corrected  to  read  "2,642";  m  Hne  6,  "1.356"  Is 
corrected  to  raad  "1.357". 

In  FR  Doc.  92-12845.  on  page  23236.  In  the  2d  ooi- 
uma  m  the  1st  coniplete  paragraph,  In  Hne  3. 
"2,755"  Is  corrected  to  read  "2,75r;  m  Hne  4, 
"2,245"  Is  corrected  to  read  "2,246";  and  m  Hne  6, 
"510"  Is  corrected  to  read  "51 1". 

In  FR  Doc.  92-12847,  on  page  23238.  In  the  2d  col- 
umn. In  the  2d  complete  paragraph.  In  Hne  3, 
"5,48r  Is  corrected  to  read  "5,489"  and  "4,772" 
Is  corrected  to  read  "4.773";  and  In  Hne  6,  "715" 
Is  corrected  to  read  "716". 

m  FR  Doc.  92-12848.  on  page  23239.  In  the  2d  col- 
umn. In  the  2d  comptete  paragraph.  In  Hne  3. 
-5.48r  is  conected  to  read  "5,489"  and  "4.772" 
Is  corrected  to  read  "4.773";  and  In  Hne  6,  "715" 
la  corrected  to  read  "716". 

In  FR  Doc.  92-12941.  on  page  23414.  In  the  2d  col- 
umn. In  tt>e  3d  compiele  paragraph.  In  Hne  3, 
"1 ,449"  Is  corrected  to  reed  "1 ,451";  In  Hne  4, 
"658"  Is  corrected  to  read  "659";  and  In  Hne  6, 
"791"  is  corrected  to  read  "792". 

In  FR  Doc.  92-13844,  on  page  25041,  In  the  1st 
column,  in  the  3d  complete  paragraph.  In  Hne  3, 
"2.878"  la  corrected  to  read  "2.880"  and  "1.1 5r 
is  corrected  to  raad  "1,158";  and  m  Hne  6,  "1,721" 
Is  corrected  to  read  "1,722". 
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Recalculation  of  Regulatory  Review  Period— Continued 


Product  name 


AOSOte  Red  Ce>  PraservaOon  SoMlon  Syttem 


CPO  Btood-Pache 


Cetzie 


OocM  number 


92E-0154 


92E-0151 


92e-ooeo 


Fedeni  RegMv  cKatton 


57  FR  32227.  July  21. 
1M2. 


57  FR  32228.  July  21. 

1092. 


57  FR  33966,  July  31, 
1980. 


Comctton 


m  FR  Doc.  92-17063,  on  page  32228.  In  tw  1« 
column.  In  tfM  Itt  oomplele  paragrapTi,  In  Rne  4, 
"1.192"  Is  corfBCted  to  reed  "1.1B4'':  In  Ine  5, 
"496'  k  oorrectMt  to  reed  '497^:  and  In  ftie  7. 
"696"  le  corrected  to  read  "60r . 

m  FR  Doc  92-17064.  on  pege  32228,  in  the  3d  col- 
umn. In  the  2d  complete  paragraph.  In  Rne  3, 
"1,192"  It  corrected  to  read  "1,194";  In  Ine  4. 
"496"  le  coneded  to  read  497";  and  mime  8. 
"696"  It  corrected  lo  read  -far. 

In  FR  Ooc.  92-16110.  on  page  33966.  mtw  1« 
column,  m  the  1st  complete  paragraph,  m  Ine  3, 
"2.248"  la  corrected  to  reed  -2,?5a*,  end  "1,615" 
la  corrected  to  reed  "1,616":  end  m  Ine  6, -83r 
Is  correaed  lo  reed  "634". 


Dated:  January  6, 1993. 
Stuart  L.  NighHngate. 
Associate  Commissioner  for  Health  Affairs. 
|FR  Doc.  93-1966  Filed  1-26-93;  8:45  am) 
BtUJNG  COM  4i«e-et-F 

National  Institutes  of  Health 

National  CarKer  Institute;  Meeting 
(President's  Cancer  Panel  Special 
Commission  on  Breast  Cancer) 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  President's  Cancer  Panel  Special 
Commission  on  Breast  Cancer,  National 
Cancer  Institute,  February  23, 1993,  at 
the  Hotel  Washington,  Washington 
Room,  515  15th  Street,  NW., 
Washington.  DC  20004-1006. 

This  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  approximately 
5  p.m.  Attendance  will  be  limited  to 
space  available.  Agenda  items  will 
include  presentations  by  invited 
speakers  on  the  topic  of  "New  Product 
Development  and  the  Role  of  the 
Biotechnology  Industry." 

Iris  J.  Schneider,  Acting  Executive 
Secretary,  President's  Cancer  Panel 
Special  Commission  on  Breast  Cancer, 
National  Cancer  Institute,  Building  31, 
room  4 A  34.  National  Institutes  of 
Health,  Belhesda,  Maryland  20892.  301/ 
496-1148,  will  provide  a  roster  of  the 
Commission  members  and  substantive 
program  information.  Individuals  who 
plan  to  attend  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Iris  J. 
Schneider,  301/496-1148  in  advance  of 
the  meeting. 

Dated:  January  19, 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  93-1917  Filed  1-26-93;  8:45  am) 

BlUiNO  OOOE  4140-01-41 


National  Institute  of  Mental  Health; 
Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Extramural  Science  Advisory  Board 
of  the  National  Institute  of  Mental 
Health  in  February  1993. 

This  meeting  will  be  open  to  the 
public  as  indicated  below  for  discussion 
of  the  NIMH  grant  portfolio. 

Ms.  Joanna  L.  Kie^er,  Committee 
Management  Officer,  National  Institute 
of  Mental  Health,  Parklawn  Building, 
room  9-105,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Area  Code  301. 
443—4333,  will  provide  a  summary  of 
the  meeting  and  a  roster  of  committee 
members. 

Other  information  pertaining  to  the 
meeting  may  be  obtained  from  the 
contact  person  indicated. 
Committee  Name:  Extramural  Science 

Advisory  Board,  NIMH. 
Contact:  Andrea  Baruchin,  Ph.D.,  17C- 

26,  Parklawn  Building.  Telephone: 

301,  443-3657. 
Meeting  Date:  February  22-23, 1993 
Place:  Building  31.  Conference  Room  8, 

National  Institutes  of  Health.  9000 

Wisconsin  Avenue,  Bethesda,  MD 

20892. 
Open: 
February  22,  1993.  8:30  a.m.-5  p.m 
February  23,  1993,  8:30  a.m.- 

adjoumment. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.126.  Small  Business 
Innovation  Research;  93.176,  ADAMHA 
Small  Instrumentation  Program  Grants; 
93.242,  Mental  Health  Research  Grants; 
93.281,  Mental  Research  Scientist 
Development  Award  and  Research  Scientist 
Development  Award  for  Clinicians;  93.282, 
Mental  Health  Research  Service  Awards  for 
Research  Training;  and  93.921.  ADAMHA 
Science  Education  Partnership  Award.) 

Dated:  January  19, 1993. 
Susaa  K.  Feklman, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  93-1918  Filed  1-26-93;  8:45  am) 
BIUJNO  COOC  414ft-»t-M 


Prospective  Grant  of  ExdushM 
License:  Type  Alpha  Ptatelet-Oerived 
Growth  Factor  (POGF)  Receptor  Ger>e 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service.  DHHS. 
ACnON:  Notice. 

SUMMARY:  This  is  notice  in  accordance 
with  15  U.S.C.  209(c)(91)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institutes 
of  Health  (NIH),  Department  of  Health 
and  Human  Services,  is  contemplating 
the  grant  of  an  exclusive  world-wide 
license  to  practice  the  invention 
embodied  in  U.S.  Patent  Application  SN 
07/308,282,  entitled  'Type  Alpha 
Platelet-Derived  Growth  Factor  Receptor 
Gene"  to  COR  Therapeutics,  Inc.,  of 
South  San  Francisco,  California.  The 
patent  rights  in  this  invention  have  been 
assigned  to  the  United  States  of 
America. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C 
209  and  37  CFR  404.7.  It  is  anticipated 
that  this  license  will  be  limited  to  all 
therapeutic  and  diagnostic  fields  of  use 
of  the  receptor.  These  fields  of  use  are 
expected  to  include:  Cardiovascular 
medicine:  central  nervous  system 
conditions;  wound  healing; 
inflammatory  and  proliferative 
conditions;  and  cancer.  This  prospective 
exclusive  license  may  be  granted  unless 
within  60  days  from  the  date  of  this 
published  notice,  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7.  If  the 
prospective  exclusive  license  is  granted 
to  COR  Therapeutics,  licenses  for  the 
use  of  the  PDGF  receptor  for  internal 
research  purposes  of  its  sale  as  a 
research  reagent  would  still  be  available 
from  the  NIH. 

The  patent  application  describes 
novel  DNA  segments  that  encode 
platelet-derived  growth  factor  (PDGF) 
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receptors  that  may  be  useful  in  therapies 
for  conditions  involving  abnormal 
processes  involving  PDGF  and  its 
receptors.  In  particular,  bioassay 
methods  for  detecting  the  expression  of 
genes  related  to  these  DNA  segments  are 
effective  in  the  identification  of  various 
classes  of  tumor  cells,  genetic  defects  in 
connective  tissue  growth,  or  in  the 
healing  response. 

ADDRESSES:  Requests  for  a  copy  of  this 
patent  application,  inquiries,  comments 
and  other  materials  relating  to  the 
contemplated  license  should  be  directed 
to:  Mr,  Steven  M.  Ferguson,  Technology 
Licensing  Specialist,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health.  Box  OTT,  Bethesda.  MD 
20892.  Telephone:  (301)  496-7735; 
Facsimile:  (301)  402-0220. 

Dated:  January  3, 1993. 
Reid  G.  Adier. 

Director.  Office  of  Technology  Transfer. 
IFR  Doc.  93-1919  Filed  1-2&-93;  8:45  am] 
MUNO  COOC  4140-01-M 


Put>lic  Health  Service 

National  Institutes  of  Health;  Statement 
of  Organization,  Functions,  and 
Delegations  of  Authority 

Part  H,  chapter  HN  (National 
Institutes  of  Health)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (40  FR  22859,  May  27, 1975.  as 
amended  most  recently  at  57  FR  54243, 
November  17, 1992),  is  amended  to 
reflect  a  reorganization  within  the  Office 
of  the  Director,  National  Institute  of 
Environmental  Health  Sciences  (OD/ 
NIEHS)  (HNVl),  NaUonal  Institutes  of 
Health  (NIH).  This  reorganization  will: 
(1)  Establish  the  Office  of  Management 
(HNV12),  the  Office  of  Occupational 
Health  and  Technical  Services  (HNV13), 
the  Office  of  Communications  (HNV14), 
the  Office  of  Program  Planning  and 
Evaluation  (HNVl  5),  the  Office  of 
Computer  Technology  and  Services 
(HNV16),  and  the  Office  of  Institutional 
Development  (HNV17),  at  the  third- 
echelon  level  within  the  OD/NIEHS. 

Section  HN-B,  Organization  and 
Functions,  is  amended  as  follows:  (1) 
Under  the  heading  National  Institute  of 
Environmental  Health  Sciences  (HNV), 
Office  of  the  Director  (HNVl).  insert  the 
following: 

Office  of  Management  (HNV12). 
Plans,  develops,  directs,  and  evaluates 
administrative  and  staff  support  for 
Institute  programs,  including: 

(1)  Facilities  engineering  activities; 

(2)  Personnel  management  and  staff 
assistance; 


(3)  Financial  management  and  staff 
assistance; 

(4)  Supply  and  property  management; 

(5)  Office  services  support; 

(6)  Space  management; 

(7)  Contracts  and  procurement 
management; 

(8)  Management  analysis;  and 

(9)  Other  administrative  management 
services. 

Office  of  Occupational  Health  and 
Technical  Services  (HNVl  3). 

(1)  Plans  and  provides  services  for  the 
Institute  in  the  areas  of  employee  health 
and  assistance  programs,  occupational 
health  and  safety,  environmental 
protection,  and  campus  security; 

(2)  Provides  research  activity 
exposure  assessment  advance  to  the 
Institute  Director,  other  agencies  and 
private  organizations; 

(3)  Plans  the  program  of  library 
services  and  technical  information 
systems  in  support  of  NIEHS;  and 

(4)  Provides  advice  on  worker/safety 
training  and  related  programs  through 
the  outside  grants  program. 

Office  of  Communications  (HNVl  4). 

(1)  Advises  the  Director  and  other 
senior  Institute  staff  members  on  the 
effective  interpretation  and  utilization 
of  Institute-conducted  and  supported 
research  findings  in  a  board  program  of 
scientific  and  health  reports  for  targeted 
audiences; 

(2)  Plans  and  directs  a  program  of 
interpretation,  presentation,  and 
dissemination  of  scientific  and  technical 
information  for  the  biomedical 
community  and  othet  special  audiences 
through  publications,  audio  and  video 
tapes,  and  closed  circuit  radio  and 
television; 

(3)  Answers  Congressional,  White 
House,  and  other  inquiries  concerning 
ongoing  research  and  treatment  in 
environmental  diseases; 

(4)  Collaborates  with  voluntary 
agencies  and  professional  societies  in 
the  exchange  of  scientific  and  health 
materials,  and  in  the  planning  and 
production  of  educational  health 
materials  for  the  scientific  community 
and  various  special  audiences;  and 

(5)  Maintains  liaison  with  the  NIH 
Associate  Director  for  Communications 
and  serves,  on  request,  as  the 
information  source  for  public  affairs 
matters  relating  to  the  Institute's 
programs. 

Office  of  Program  Planning  and 
Evaluation  (HNVl  5).  Plans,  develops, 
and  directs  Institute  program  planning 
analysis  and  evaluation  activities, 
including: 

(1)  Long-  and  short-term  analyses  to 
provide  a  basis  for  priority  setting  and 
budgetary  and  operational  reports; 

(2)  Special  studies,  such  as  analysis  of 
availability  and  projected  needs  for 


specialized  environmental  health 
personnel; 

(3)  Assessment  of  the  nation's  ongoing 
environmental  health  activities  as  a 
means  of  insuring  that  the  Institute 
selects  areas  of  greatest  need  and 
opportunity;  and 

(4)  Maintaining  an  awareness  of 
legislative  developments  and  preparing 
analyses  of  potential  Institute  impact  of 
pending  legislation. 

Office  of  Ck)mputer  Technology  and 
Services  (HNV16). 

(1)  Operates  and  maintains  the 
Institute's  computer  systems  and  the 
network  of  terminals  connected  to  the 
various  computers  at  DCRT/NIH; 

(2)  Provides  programming 
consultation  services,  including 
software  systems  development,  to 
Institute  personnel; 

(3)  Maintains  an  active  computer 
engineering  group  that  provides 
computing  support  to  laboratory 
research  activities  in  various  branches; 
and 

(4)  Provides  systems  analysis  and 
project  management  support  to  both 
Institute  and  National  Toxicology 
Program  systems  development  projects. 

Office  of  Institutional  Development 
(HNVl  7). 

(1)  Serves  as  the  central  focal  point  for 
establishing  goals  to  assure  diverse 
populations'  participation  in  Institute 
research  and  training  programs; 

(2)  Serves  as  principal  liaison  to 
minority  institutions; 

(3)  Develops  specific  research  and/or 
training  programs  to  increase  minority 
institutions'  and  populations' 
participation  in  environmental  health 
research,  and  oversees  implementation 
of  programs; 

(4)  Serves  as  Institute  representative 
to  other  government  agencies  to  develop 
and  implement  plans  to  insure  equity  of 
impact  on  diverse  populations  of  agency 
activities;  and 

(5)  Coordinates  overall  policies 
related  to  minority  health  and  education 
issues,  both  external  and  internal  to  the 
Institute. 

Delegations  of  Authority  Statement 

All  delegations  and  redelegations  of 
authority  to  offices  and  employees  of 
NIH  which  were  in  effect  immediately 
prior  to  the  effective  date  of  this 
reorganization  and  are  consistent  with 
this  reorganization  shall  continue  in 
effect,  pending  further  redelegation. 

Dated:  January  13, 1993. 
Bemadine  Healy, 
Director,  NIH. 

IFR  Doc.  93-1920  Filed  1-2&-93;  8:45  am) 
B4UJNQ  COOC  414(H>1-H 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

[Docket  No.  N-93-3561;  Fn-3401-N-01] 

Notice  of  Formula  Allocations  for  the 
HOME  Investment  Partnerships 
Program  for  FY  1993  and  Deadlines  for 
Submission  of  Notices  of  Intent, 
Comprehensive  Housing  Affordabliity 
Strategies,  and  Program  Descriptions 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice  of  HOME  Program 
formula  allocations  for  FY  1993  and 
Deadlines  for  Submission  of  Notices  of 
Intent  to  Participate,  Comprehensive 
Housing  Affordability  Strategies,  and 
Program  Descriptions. 

SUMMARY:  This  notice  announces 
formula  allocations  of  HOME  Program 
funds  for  metropolitan  cities,  urban 
counties,  consortia  of  units  of  general 
local  government  and  States  for  FY 
1993.  It  also  announces  the  initial 
allocations  for  Guam,  the  Northern 
Mariana  Islands,  the  Virgin  Islands  and 
American  Samoa — the  four  insular 
areas.  Further,  this  notice  advises  all 
jurisdictions  eligible  to  receive 
allocations,  except  for  the  insular  areas, 
of  the  deadlines  for  submitting  their 
program  description,  and,  for 
jurisdictions  not  previously  designated 
as  participating  jurisdictions,  of  the 
deadlines  for  submitting  their  (1) 
written  notification  of  intent  to 
participate  in  the  HOME  Program  and 
(2)  comprehensive  housing  affordability 
strategy  (housing  strategy).  Each  insular 
area  will  be  notified  by  the  appropriate 
HUD  Field  Office  of  the  submission 
requirements  applicable  for  insular 
areas.  Except  for  announcing  the 
allocations  to  the  insular  areas,  this 
notice  applies  to  jurisdictions  other  than 
the  insular  areas. 
DATES: 

For  Jurisdictions  That  Have  Previously 
Been  Designated  as  Participating 
Jurisdictions 

Not  later  than  March  15, 1993,  a 
participating  jurisdiction  must  submit  a 
program  description  to  the  CPD  Division 
Director  in  the  appropriate  HUD  Field 
Office. 

For  Jurisdictions  That  Have  Not  Yet 
Been  Designated  as  Participating 
Jurisdictions 

Notification  of  intent  to  participate. 
Not  later  than  March  15, 1993,  a 
jurisdiction  that  has  not  previously  been 
designated  as  a  participating 


jurisdiction  must  notify  the  Community 
Planning  and  Development  (CPD) 
Division  Director  in  the  appropriate 
HUD  Field  Office  in  writing,  of  its 
intention  to  become  a  participating 
jurisdiction,  and,  if  applicable,  must 
submit  evidence  that  it  has  met  the 
threshold  allocation  requirements. 

Submission  of  housing  strategy.  Not 
later  than  90  days  after  providing 
notification  of  its  intention  to  become  a 
participating  jurisdiction,  a  new 
consortium  that  has  not  yet  submitted  a 
housing  strategy  to  HUD  must  submit  a 
housing  strategy  to  the  CPD  Division 
Director  in  the  appropriate  HUD  Field 
Office. 

Note:  Metropolitan  cities  and  urban 
counties  first  eligible  to  t)ecome  participating 
jurisdjctions  in  FY  1993  must  stiil  submit 
their  FY  1993  housing  strategy  by  December 
31, 1992,  regardless  of  when  they  submit 
their  notification  of  intent. 

Submission  of  program  description 
and  certifications.  Not  later  than  45 
days  after  its  designation  as  a 
participating  jurisdiction,  a  new 
participating  jurisdiction  must  submit  a 
program  description  to  the  CPD  Division 
Director  in  the  appropriate  HUD  Field 
Office. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  M.  Cohen,  Director,  Office  of 
Affordable  Housing  Programs,  room 
7162,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW.. 
Washington,  DC,  20410-7000;  telephone 
(202)  708-2685.  Hearing-  or  Speech- 
impaired  individuals  may  call  HUD's 
TDD  number  (202)  755-2565.  (These  are 
not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  notice 
have  been  approved  by  the  Office  of 
Management  and  Budget,  under  section 
3504(h)  of  the  Paperwork  Reduction  Act 
of  1980  (44  U.S.C.  3501-3520),  and 
assigned  OMB  control  number  2501- 
0013. 

I.  Purpose  and  Substantive  Description 

(A)  Authority 

The  HOME  Investment  Partnerships 
Program  is  authorized  by  the  HOME 
Investment  Partnerships  Act,  as 
amended  (42  U.S.C.  12701  et  seq.)  (the 
Act).  The  program  regulations  are 
codified  at  24  CFR  part  92.  Section 
92.50  of  24  CFR  contains  the  basic 
formula  for  allocating  HOME  funds. 

Regulations  concerning  the  housing 
strategy  are  codified  at  24  CFR  part  91 
and  were  published  September  1, 1992 
as  a  final  rule  at  57  FR  40038. 


The  Housing  and  Community 
Development  Act  of  1992  (Pub.  L.  102- 
550)  (the  HCD  Act  of  1992)  made  several 
changes  to  the  Act.  A  numtwr  of  these 
changes  were  effective  upon  enactment 
and  the  Department  issued  a  November 
9, 1992  memorandum  to  participating 
jurisdictions  notifying  them  of  these 
changes  which  became  effective  October 
28, 1992,  the  date  the  HCD  Act  of  1992 
was  signed  into  law.  A  notice  which 
discusses  these  amendments  will  also 
be  published  in  the  Federal  Register. 
This  notice  briefly  describes  only  the 
amendments  which  affect  the  allocation 
of  HOME  funds. 

Section  202  of  the  HCD  Act  of  1992 
amended  section  216(3)  of  the  Act  and 
changed  the  dollar  thresholds  for  units 
of  local  government  if  the  amount 
appropriated  pursuant  to  section  205  of 
the  Act  for  the  HOME  Program  for  any 
fiscal  year  is  less  than  $1,500,000,000. 
For  any  such  fiscal  year,  the  threshold 
would  be  $335,000  (instead  of  $500,000) 
for  a  jurisdiction  to  receive  a  formula 
allocation.  Further,  in  any  such  year, 
any  jurisdiction  that  has  not  been 
designed  as  a  participating  jurisdiction 
would  have  to  meet  a  participation 
threshold  of  $500,000  (instead  of 
$750,000)  to  become  a  participating 
jurisdiction  pursuant  to  24  CFR 
92.102(b)  and  as  indicated  below  in 
Section  III  of  this  NOFA.  Since  the 
amount  of  funds  appropriated  for  Fiscal 
Year  1993  is  $1  billion,  thesejower 
thresholds  apply  this  fiscal  year. 

Another  cnange  that  relates  to  the 
allocation  of  HOME  funds  is  that  section 
203  of  the  HCD  Act  of  1992  has 
eliminated  the  rental  production  set- 
aside  and  the  restrictions  on  new 
construction,  including  the  new 
construction  list.  Therefore,  this  notice 
neither  identifies  which  jurisdictions 
may  undertake  new  construction 
without  limit,  nor  sets  aside  a  portion  of 
their  allocation  for  rental  housing 
production. 

Section  211  of  the  HCD  Act  of  1992 
amends  the  provision  of  the  Act 
concerning  insular  areas  and  requires 
the  Department  to  reserve  from  each 
fiscal  year's  appropriation  of  HOME 
funds  the  greater  of  $750,000  or  0.2 
percent  of  the  amounts  appropriated  for 
grants  to  the  insular  areas. 

(B)  Formula  Allocation  Amounts 

A  total  of  $1  billion  has  been 
appropriated  for  the  HOME  Program  for 
FY  1993.  The  Department  has  set  aside 
$10  million  (one  percent  of  the  total 
HOME  Program  appropriation)  for 
grants  to  Indian  tribes  and  $2  million 
(0.2  percent  of  the  total  HOME  Program 
appropriation)  for  insular  areas.  Th.^  ilO 
million  for  the  Indian  tribe  will  be  made 
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available  through  a  s^Mtrate  notice  in 
the  Federal  Regialer.  Further  guidelines 
for  the  $2  miUion,  allocated  by  formula 
to  the  insular  areas,  will  be  sent  to  each 
insular  area  by  a  letter  £rom  the 
appropriate  HUD  Field  OfGce.  This 
notice  allocates  by  formula  the 
remaining  $988,000,000.  Sixty  percent, 
or  $592,800,000,  is  being  allocated  to 
metropolitan  cities,  urban  counties  and 
consortia  of  units  of  local  government 
and  40  percent,  or  $395,200,000,  is 
being  aUocated  to  States. 

Appendix  A  to  this  notice  contains 
the  formula  allocations  for  metropolitan 
cities,  urban  counties,  and  consortia  that 
receive  allocations  of  $335,000  or  more. 
The  jurisdictions  that  have  an  asterisk 
by  their  allocation  have  not  yet  been 
designated  as  participating  jurisdictions. 
Appendix  B  to  this  notice  contains  the 
formula  allocations  for  States,  and  also 
indicates  tlie  initial  allocations  for 
Guam,  the  Northern  Mariana  Islands, 
the  Virgin  Islands,  and  American 
Samoa—the  four  insular  areas. 

(C)  Eligibility 

In  the  HOME  Program  funds  are 
allocated  by  formula  to  units  of  general 
local  government  (that,  as  of  the  end  of 
the  previous  fiscal  year,  are 
metropolitan  cities,  urban  counties,  or 
consortia  approved  under  24  CFR 
92.101)  and  to  States.  The  minimum 
formula  allocation  is  $335,000  for  a  unit 
of  general  local  government  and 
$3,000,000  for  a  State.  To  be  eligible  to 
receive  its  formula  allocation  from  HUD, 
a  jurisdiction  must  be  designated  by 
HUD  as  a  participating  jurisdiction. 
However,  once  designated  as  a 
participating  jurisdiction,  a  jurisdiction 
remains  a  participating  jurisdiction  and 
does  not  have  to  be  designated  again 
unless  HUD  revokes  its  designation  in 
accordance  with  24  CFR  92.107. 

To  be  designated  a  participating 
jurisdiction,  a  jurisdiction  that  has  not 
previously  been  designated  a 
participating  jurisdiction,  or  one  that 
has  had  its  designation  as  a 
participating  jurisdiction  revoked,  must: 

(1)  Have  an  allocation  under  the 
formida.  K  its  formula  allocation  is 
between  $335,000  and  $500,000,  it  must 
provide  the  difference  between  its 
formula  allocation  and  $500,000,  or  the . 
State  may  provide  the  shortfall  fnxn  its 
allocation  or  from  other  sources.  (24 
CFR  92.102) 

(Note:  Previously  designated  participating 
jurisdictions  with  allocations  between 
$335,000  and  S500,000  do  not  have  to  make 
up  this  shortfall): 

(2)  Submit  its  notice  of  intent  to 
participate  (24  CFR  92.103):  and 

(3)  Have  a  HUD-approved  housing 
strategy  (24  CFR  92.104). 


.  When  a  jurisdiction  has  complied 
with  the  requirements  of  24  CFR  92.102 
through  92.104  and  HUD  Field  OfBce 
has  approved  the  jurisdiction's  housing 
strategy  in  accordance  with  24  CFR  part 
91,  the  HUD  Field  Office  will  designate 
the  jurisdiction  as  a  participating 
jurisdiction.  Once  a  State  or  unit  of 
general  local  government  is  designated 
a  participating  jurisdiction,  it  remains  a 
participating  jurisdiction  for  subsequent 
fiscal  years  according  to  24  CFR  92.106, 
and  the  requirements  of  24  CFR  92.102 
through  92.105  do  not  apply,  unless 
HUD  revokes  Uie  designation  in 
accordance  with  92.107.  Thus,  while 
those  jurisdictions  that  have  previously 
been  designated  as  participating 
jurisdictions  must  have  a  HUD- 
approved  housing  strategy,  they  do  not 
have  to  meet  the  requirements  of  (1)  and 
(2)  above  of  this  section. 

n.  Program  Description  Submission 
Recrements 

Under  24  CFR  92.150(a).  a  previously 
designated  participating  jurisdiction 
must  submit  a  program  description  each 
fiscal  year  within  45  days  of  the  date  of 
publication  of  the  formula  allocations, 
and  a  jurisdiction  that  has  not  yet  been 
designated  as  a  participating 
juriwiiction  must  submit  a  program 
description  within  45  days  of 
designation.  Thus,  any  jurisdiction 
receiving  an  allocation  for  the  first  time, 
including  newly  formed  consortia  of 
units  of  general  local  government,  must 
meet  the  requirements  for  designation  as 
a  participating  jurisdiction  before 
submitting  its  program  description. 

m.  Checklist  of  Participation  Threshold 
Submission  Raquirements  and  of 
Program  Description  Submission 
Requirements 

(A)  Evidence  of  Meeting  Participation 
Threshold  Allocation  Requirement 
(Applies  to  New  Participating 
jurisdictions  Only) 

A  unit  of  general  local  government 
listed  in  appendix  A  that  has  a  formula 
allocation  of  $335,000  or  more,  but  less 
than  $500,000,  and  which  has  not 
previously  been  designated  as  a 
participating  jurisdiction,  must  submit, 
with  its  notice  of  intent  to  participate, 
as  evidence  that  it  has  met  the 
participation  threshold  requirements  in 
24  CFR  92.102(b),  the  following: 

(1)  A  letter  from  the  governor  or 
designee  indicating  that  the  required 
funds  have  been  approved  and  budgeted 
for  the  unit  of  general  local  government; 
or 

(2)  Authorization  from  the  State  to 
transfer  a  portion  of  its  allocation  to  the 
unit  of  general  local  government;  or 


(3)  A  letter  from  the  chief  executive 
officer  of  the  unit  of  general  local 
government  indicating  that  the  required 
liinds  have  been  approved  and 
budgeted. 

(B)  Content  of  Program  Description 
(Applies  to  All  Participating 
Jurisdictions) 

In  accordance  with  24  CFR  92.150(b), 
the  program  description  must  provide 
the  following  information; 

(1)  An  executed  Standard  Form  424; 

(2)  For  a  local  participating 
jurisdiction,  the  estimated  use  of  HOME 
funds  and  of  matching  contributions,  if 
applicable,  (consistent  with  needs 
identified  in  its  current  approved 
housing  strategy)  for  each  of  the 
foUovring  categories  of  ehgible 
activities:  program  administration: 
community  housing  development 
organization  operating  expenses;  new 
construction;  substantial  rehabilitation; 
other  rehabilitation;  acquisition  (not 
involving  new  construction  or 
rehabilitation);  tenant-based  rental 
assistance;  and  an  estimate  of  whether 
units  assisted  will  be  rental  or  owner- 
occupied; 

(3)  For  a  State,  a  description  of  how 
the  State  will  distribute  funds 
(consistent  with  priorities  identified  in 
its  current  approved  housing  strategy) 
i.e.,  transferring  funds  to  other 
participating  jurisdictions  that  do  not 
meet  the  participation  threshold 
allocation  level  in  24  CFR  92.102, 
administering  a  competitive  process,  or 
directly  administering  HOME  funds.  To 
the  extent  known.  States  should  identify 
the  areas  in  which  HOME  funds  will  be 
used.  In  addition.  States  should  specify 
the  activities  to  be  undertaken 
(including  program  administration  and 
community  housing  development 
organization  operating  expenses)  and 
the  teniwe  groups  to  be  assisted  based 
on  their  current  approved  housing 
strategy,  regardless  of  the  manner  of 
distribution.  For  those  program 
description  items  in  paragraphs  (b)(5), 
(b)(7),  and  (b)(8)  of  24  CFR  92.150  that 
must  be  approved  by  HUD,  a  State  may 
either  describe  the  requirements  it  plans 
to  follow  or,  if  distributing  funds  to 
State  recipients,  will  require  its 
recipients  to  follow.  AUematively, 
States  may  wish  to  submit  to  HUD  the 
proposed  requirements  of  its  State 
recipients  after  they  have  submitted 
their  applications  to  the  State. 

(4)  The  amount  of  HOME  funds  that 
the  participating  jurisdiction  is 
reserving  for  investment  in  affordd)le 
housing  owned,  developed  or  sponsored 
by  community  housing  development 
organizations.  An  explanation  of  how 
the  jurisdiction  will  work  with 
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comrounity  housing  development 
organizations  and  a  description  of  the 
activities  (type  of  activity  and  level  of 
funds)  that  community  housing 
development  organizations  will  be 
undertaking  for  the  jurisdiction; 

(5)  If  the  participating  jurisdiction 
intends  to  use  HOME  funds  for  first- 
time  homebuyers,  the  guidelines  for 
resale  should  be  described  as  required 
in  24  CFR  g2.254(a)(4): 

(6)  If  the  participating  jurisdiction 
intends  to  use  HOME  funds  for  tenant- 
based  rental  assistance,  a  description  of 
how  the  program  will  be  administered 
consistent  with  the  minimum  guidelines 
described  in  24  CFR  92.211; 

(7)  If  a  participating  jurisdiction 
intends  to  use  other  forms  of  investment 
not  described  in  24  CFR  92.205(b),  a 
description  of  the  other  forms  of 
investment;  and 

(8)  A  statement  of  the  policy  and 
procedures  to  be  followed  by  the 
participating  jurisdiction  to  meet  the 
requirements  for  affirmative  marketing, 
and  establishing  and  overseeing  a 
minority  and  women's  business 
outreach  program  under  24  CFR  92.350 
and  92.351,  respectively. 

(C)  The  Following  Certifications  Must 
Accompany  the  Program  Description 
(Applies  to  All  Participating 
Jurisdictions) 

(1)  A  certification  that,  before 
committing  funds  to  a  project,  the 
participating  jurisdiction  will  evaluate 
the  project  in  accordance  with 
guidelines  that  it  adopts  for  this  purpose 
and  will  not  invest  any  more  HOME 
funds  in  combination  with  other  Federal 
assistance  than  is  necessary  to  provide 
affordable  housing; 

(2)  If  the  participating  jurisdiction 
intends  to  provide  tenant-based 
assistance,  the  certification  required  by 
24  CFR  92.211; 

(3)  A  certification  that  the  submission 
of  the  program  description  is  authorized 
under  State  and  local  law  (as 
appUcable),  and  the  participating 
jurisdiction  possesses  the  legal  authority 
to  carry  out  the  HOME  Investment 
Partnerships  Program,  in  accordance 
with  the  HOME  regulations; 

(4)  A  certification  that  it  will  comply 
with  the  acquisition  and  relocation 
requirements  of  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970,  as 
amended,  implementing  regulations  at 
49  CFR  part  24  and  the  requirements  of 
24  CFR  92.353; 

(5)  A  certification  that  the 
participating  jurisdiction  and,  if 
applicable.  State  recipients,  will  use 
HOME  funds  pursuant  to  the 
participating  jurisdiction's  current 


approved  housing  strategy  and  in 
comphance  with  all  requirements  of  24 
CFR  part  92; 

(6)  The  certification  with  regard  to  the 
drug-free  workplace  required  by  26  CFR 
part  24,  subpart  F;  and 

(7)  The  certification  required  with 
regard  to  lobbying  required  by  24  CFR 
part  87,  together  with  disclosiu^  forms, 
if  required  by  24  CFR  part  87. 

If  a  jurisdiction  needs  a  copy  of  the 
regulations,  the  Standard  Form  424,  or 
language  for  any  required  certification, 
it  may  obtain  them  from  the  Community 
Planning  and  Development  Division  of 
any  HUD  Field  Office. 

rv.  Corrections  to  Deficient  Program 
Descriptions 

If  the  program  description  is  not 
consistent  with  a  participating 
jurisdiction's  current  approved  housing 
strategy  or  if  the  participating 
jurisdiction  has  failed  to  submit 
information  sufficient  to  allow  HUD  to 
make  the  necessary  determinations 
required  by  24  CFR  92.150(b)(5),  (b)(7) 
and  (b)(8).  if  appUcable,  HUD  may 
require  the  participating  jurisdiction  to 
furnish  such  further  information  or 
assurances  as  HUD  considers  necessary 
to  find  the  program  description  and 
certifications  satisfactory.  HUD  will 
notify  the  participating  jurisdiction  in 
writing  of  any  deficiencies  in  the 
program  description  within  30  days  of 
receipt.  The  participating  jurisdiction 
must  submit  corrections  or  additional 
information  within  a  reasonable  period 
of  time,  agreed  upon  by  HUD  and  the 
participating  jurisdiction. 

As  stated  at  24  CFR  92.151(c),  if  the 
participating  jurisdiction  doe^not 
submit  supporting  information  under  24 
CFR  92.150  (b)(5)  or  (b)(7)  that  is 
sufficient  to  show  consistency  with  its 
current  approved  housing  strategy  or  to 
allow  the  required  HUD  determinations, 
or  if  HUD  disapproves  the  guidelines 
under  24  CFR  92.150(b)(5)  or  the  form 
of  investment  under  24  CFR 
92.150(b)(7),  the  Field  Office  may 
approve  the  program  description 
conditionally  excepting  those  activities 
covered  by  those  sections  until  such 
time  as  the  necessary  information  is 
submitted. 

V.  Match  Requirement  for  FY  1993 
HOME  Funds 

Section  210  of  the  HCD  Act  of  1992 
revised  the  matching  requirements  for 
participating  jurisdictions  in  the  HOME 
Program.  Starting  with  Fiscal  Year  1993 
funds,  participating  jurisdictions  must 
provide  a  25  percent  matching 
contribution  for  rental  assistance, 
housing  rehabilitation  (including 
substantial  rehabilitation)  and 


acquisition  of  standard  housing,  and  a 
30  percent  matching  contribution  for 
new  construction.  Further  instructions 
concerning  the  match  requirement  will 
be  included  in  an  upcoming  Federal 
Register  notice  which  will  discuss  the 
amendments  to  the  HOME  Program.  A 
matching  contribution  is  not  required 
for  Fiscal  Year  1992  funds,  and  no 
match  credit  is  given,  regardless  of  the 
fiscal  year  in  which  Fiscal  Year  1992 
funds  are  expended.  The  Department 
proposes  to  have  the  Cash  and 
Management  Information  System 
calculate  match  liability.  Match  Uability 
will  be  calculated  based  on  the  draw 
down  of  Fiscal  Year  1993  HOME  funds. 
Conversely,  match  credit  will  not  be 
calculated  until  a  participating 
jurisdiction  begins  to  draw  down  its 
Fiscal  Year  1993  HOME  hmds. 

VI.  Other  Matters 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Qerk,  Office  of  the  General 
Coimsel,  Department  of  Housing  and 
Urban  Development,  room  10276,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410-0500. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  notice  does  not 
have  "federalism  implications"  because 
it  does  not  have  substantial  direct 
effects  on  the  States  (including  their 
political  subdivisions),  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  but  rather,  only 
makes  funds  available  for  participating 
jurisdictions  to  promote  affordable 
housing. 

Executive  Order  12602.  the  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  the  Family,  has 
determined  that  this  notice  has  only  an 
indirect  impact  on  family,  formation, 
maintenance,  and  general  well-being, 
and  is.  therefore,  not  subject  to  the 
executive  order. 
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Dsted:  January  19. 1993. 
Don  I.  Patch. 

Acting  Deputy  Assistant  Seeretmyfor  Grant 
Programs. 

Appendix  A 

HOME  Allocation  Amounts  for  Fiscal 

YEAR  1993 

flnVwMandiOfdolaiB) 


BNiiilnQhant.  AL 
HuntsviHa.  AL  _ 
Mot)ia.AL 

Monlgomeiy,  AJ 

Tuscanoea,  Ai. 

Jadoiaon  County,  AL 

AfxA>raga.  AK 

Phoenix.  AZ  

Maricopa  County  ConaotMum.  AZ . 
Tucson  ConaorHum.  AZ 

LittJe  Rock.  AR 

Pine  B4u«,  AR  

AJhafKKa,  CA 

Anaheim.  CA 

Bakecslield  CA 

Bertiaiey.  CA  . — 

Burtank,  CA 

Chuto  Vista,  CA  

Complon,  CA 

Costa  Masa.  CA 

El  Caion.  CA* 

El  Monte.  CA 

Ffesno,  CA 

Fulla(lon.CA 


Ganlen  Grow.  CA 

Glendaie,  CA 

Ha<r»tho«ne,  CA ™ 

Huniinglon  Beach.  CA 

Huntins^  Pam,  CA 

Inglewood,  CA _ 

Long  Beach.  CA 

Los  Angetes,  CA 

Lyrnwood,  CA 

Modesto.  CA 

National  City,  CA 

Oaldand,  CA 

Cceanside,  CA 

Ontario.  CA 
Oxnard.  CA 


FYM 

amount 


Pasadena.  CA 

Pomona.  CA 

RicJvnond,  CA  ._. 
RIveistde.  CA  — 
Saoomanto.  CA . 
Salinas,  CA 
San  Bernardino.  CA  ... 

San  Oego,  CA 

San  Franoeoo.  CA  — 

San  Jose.  CA 

Santa  Ana.  CA  _ 

Santa  Baftjwa.  CA .... 

Santa  Qara.  CA 

Santa  MonK:a.  CA 

Santa  Rosa.  CA 

Sooth  Gate.  CA 

Stockton.  CA 

Sunnyvale,  CA  

Toftanca.  CA* ___ 

VaB^.  CA 

Contra  Costa  County.  CA 

Fresno  County,  CA 

Kem  County,  CA  ._ 

Los  Angeles  County,  CA .. 

Maitn  County.  CA 

Orange  County.  CA 

Rrverslda  County.  CA 

Sacramerto  County,  CA  .. 
San  Oiego  County,  CA  — 
San  Joaquin  County,  CA 
Santa  Oara  County.  CA  . 


1.954 
492 
1,061 
899 
453 
863 
587 
2,835 
2.134 
1,984 
747 
351 
398 
950 
534 
936 
443 
493 
666 
429 
427 
630 
1,427 
405 
457 
830 
353 
584 
554 
785 
2,601 
23,574 
376 
470 
378 
2.830 
405 
371 
543 
793 
516 
485 
776 
1,468 
440 
723 
4,700 
5.419 
2,386 
1,074 
506 
360 
723 
418 
508 
881 
385 
430 
364 
1,054 
1,025 
1,178 
8(605 
839 
1.684 
1.537 
1.758 
1,258 
781 
927 


HOME  ALLOCATION  AMOUNTS  FOR  FtSCAL 

YEAR  1993— Continued 
(m  tiousands  o(  dolars) 


HOME  Allocation  Amounts  for  Rscal 

Year  1993— Continued 

pnlhouaandioldolara] 


Sonoma  County,  CA 

Aiafneda  County  Conaonlum,  CA 

San  Bemaitflno  County  Con60«tlum, 

CA*  

San  MalM  County  Conaoiten,  CA  » 

Ventura  County  Coraonwm.  CA* 

Aurora,  CO  ._ » 

BouMer,  CO _ 

Cotondo  Sprtnga,  CO 

Denver.  CO 

Adams  County,  CO 
Puet)lo  Conaonlum,  CO ... 

Bridgaport  CT 

Hattlord.  CT  

New  Biltain,  CT 

New  Haven,  CT 

Stamtord,  CT  .___».»..__ 

Wateitxjry,  CT 

VMhranglon,  OE  ~.- 

New  Castle  County.  OE  -. 

Daytona  Beach.  Fl 

Ft  Laudoidale.  FL 

GflrinosvHl6,  PL »«...».» 

Hialea^  FL 

HoMywood.  FL* 

Jacksonville,  FL 

Miami,  FL  . 

Miami  Beach,  Fl 

Orlando.  Fl 

St  PalerstMig,  FL  — 
Tallahassee,  FL 

Tampa.  Fl 

West  Palm  Beach,  FL 
Broward  Courrty,  FL  ..... 
Daile  County,  FL  .. 
Hilisborough  Cour«y,  FL 

Lee  County,  FL  

Orange  Cour<y,  FL 

Pasco  County.  FL 

Polk  County,  FL 

Brevard  County  Consortium,  FL 

Escambia  County  Consortium.  FL* .... 
Palm  Beach  County  Consortium,  FL* 

Pineilas  County  Consoruum,  FL _ 

Sarasota  County  Consonuim,  FL 

Volusia  County  Consortium,  FL  - 

Atoany.  GA _ 

Athens.  GA 

Atlania.  GA 

Augusta.  GA 


FY«3 


Columbus,  GA 

Macon,  GA ™ 

Savannah.  GA 

De  Kaa>  County,  GA _„ _ 

Greater  North  Adania  Consodium,  GA 

Honolulu.  HI 

Boise.  ID  ; 

Chicago.  II 

Decatur.  IL 


East  St  Louis,  IL .... 

Peoria, « — 

Rocklonl,  IL — 

SprtngfieM.  IL 

Madison  County,  IL 
St  Clair  County,  tL . 

Will  County,  IL 

Cook  County  Coraortium,  IL*  

Du  Page  County  Conaortlum,  IL* 

Lake  County  Consortium,  H. 

Bloomingion,  IN  «..« .....,.„ 

EvansvNto.  IN  

Fort  Wayne.  IN 

Gaiy.  IN 

Hammond,  IN 

Indianapolis.  IN 

Muncie.  IN 

Lake  County.  M 

South  Bend  Consortium,  M ~ 


Name 


829 
2,207 

1,931 
2fi4a 
855 
408 
385 
801 
2.7S3 
439 
534 
1,428 
1,648 
430 
1316 
434 
673 
541 
811 
394 
742 
516 
841 
401 
2,551 
3,493 
1,209 
735 
1.080 
543 
1.532 
377 
1,524 
3,543 
1,089 
350 
1.139 
515 
818 
773 
973 
1.320 
1,284 
534 
1,111 
545 
431 
3,320 
481 
897 
765 
1,029 
1,259 
1,745 
3,186 
363 
26,673 
423 
652 
592 
508 
435 
841 
724 
388 
4,689 
1,301 
847 
358 
621 
714 
965 
362 
2347 
421 
413 
706 


Davenport.  lA  _. 

Doa  Moinaa,  M 

KMwaa  Oty,  KS 

Topaka,  KS 

WIchlla.  KS — 

Covington,  KY _.. 

Laxlngloiv^ayana,  KY 

Louiavlte,  KY  

Jaflamn  County,  KY  .___«_.— 

Alaandria,  LA 

Baton  Rouge,  LA — 

Lafayette.  LA «««..« ^ 

Monroe.  LA  

New  Ortaana.  LA 

Shrauapoit,  LA 

Jefleraon  Paitsh  Conaortlum.  LA* 
Portland,  ME  ,.«...«.«««..«.—«".".. 

BaMnwra.  MO 

Anne  Arundel  County.  MO - 

Baltimore  County,  MO _. 

Montgomery  Coiinty,  MD  _ 

Prince  Georges  County.  MO 

Boston.  MA 

Brockton.  W< 

Camt>rvlga,  MA 

Fall  River,  MA 

Lawrence.  MA 

Lowal.MA 


FY  93 

amoant 


New  Bedtord.  MA . 

Someivllle.  MA 

Sprlngftatd.  MA  ». ■ 

Worcastar.  MA 

FNchburg  Consortium,  MA* 
Holyoka  Consortium,  MA  ... 
MaWen  Consortium.  MA  .... 
Newton  Consortiutn.  MA  ... 
Peabody  Consortium,  MA* . 
Quincy  Consortium.  MA  — 

Ann  Aibor.  Ml 

Detroit  Ml 

Flint  Ml  „ 

Grand  Rapids,  Ml — 

Kalamamo.  Ml 

Lansing.  Ml 

Pontiac,  Ml  .. 

Saginaw.  Ml  

Genesee  Cour^.  Ml 
Macomb  County,  Mi . 

Oakland  County,  Ml  _..: 

Wayne  County.  Ml 

Dukith.  MN 

Minneapolis.  MN  

St  Paul,  MN - 

Dakota  County  Consorthim.  MN  .... 
Hennepin  County  Consortium.  MN 
St.  Louis  County  Conaortlum,  MN  . 

Jackson,  MS  „ 

Kansas  Oty.  MO 

Springfiekl.  MO 

St.  Louis,  MO 


St.  Louis  County,  MO .-.. 

Lincoln,  NE 

Ontaha.  NE 


Us  Vegas,  NV 

Reno,  NV 

Ctarti  County  Consortium,  NV , 

Manchester,  NH _ — 

AOantk:  City,  NJ 

Catndea  NJ 

Eaat  Orwiga,  NJ 

ENz^Mth,  NJ 

Irvmgton.  NJ 

Jersey  Oty,  NJ 

Nevwirtt.  NJ 

Passak:,  NJ 

PaterBon,NJ 
Perth  Amboy,  NJ . 
TrBr*)n,  NJ  


423 
T96 
732 
389 

1,108 
377 
828 
1,976 
773 
372 
1.461 
382 
406 
5,201 
1,005 
1,537 
437 
6,849 
625 
1,633 
1,210 
1.819 
5.188 
594 
754 
772 
628 
643 
873 
612 
1.228 
1,074 
412 
682 
1.715 
966 
2.042 
857 
578 
9.710 
916 
900 
497 
667 
424 
556 
640 
423 
934 
963 
408 
2,274 
1,241 
1,272 
1,106 
500 
1.034 
1.967 
585 
3.653 
1,686 
504 
1.311 
732 
499 
991 
499 
418 
987 
809 
942 
600 
2.448 
4.769 
742 
1,779 
399 
811 
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Home  Allocation  Amounts  for  Fiscal 

Year  l99»-CootkuMd 

[m  ihauaan*  at  deaaml 


Bargan  CouMy.  NJ 

Burlingtan  County.  NJ 

Essax  Couoty,  NJ  

Gk>uc8star  County.  NJ 
MkM86««  County,  NJ 
Monmoat)  County.  NJ 

Morris  County,  NJ . 

Somareai  County.  NJ 

Catfiden  County  Conaoftkim,  NJ* 
HudMn  County  Conaoflium,  NJ  . 
Msrcar  County  Conaoftlum,  NJ*  . 
Ocean  County  Consodium,  NJ  ... 

Union  County  Coosorttum,  NJ 

Vineland  Consortiuno.  NJ*  ........... 

Albuquerqoa.  NM 

Albany,  NY 

Babyion  Town,  NY >.... 

Bingharrrton,  NY 

Buffalo,  NY 

islip  Town,  NY 

Mount  Vamon,  NY 

New  RocheBe.  NY 

New  Yofk.  NY  

Niagara  Falls.  NY „ 

Ftoctiester.  NY 

Svracme,  NY 

Utica.NV 

Vonners.  NY 

Dutcfteas  County.  NY 

Nassau  County.  NY 

Orange  County.  NY  .. 

Boctdand  County.  NY 

Suffolk  County.  NY 

Weatdtaater  County.  MY 

Amtiers<  Consortiuni,  NY* 

Erte  County  Consortium,  NY 

Monroe  County  Corwortium,  NY  .... 
Onondaga  County  Consorttum,  NY 

Sctw»cta(*y  Consortium.  NY 

Charlotte.  NC  

Durttam,  NC ^ ......._... 

FayettavtHa.  NC 

GreerBtxxo,  NC 

Raieigti,  NC „ 

Wllnmis^.  NC 


Ashewm  Consortium.  NC* 

Gaslorwa  Cor«oftium,  NC* 

Surry  County  Consortium,  NC* „ 

WinstorvSaiem  Consortium,  NC* 

Akron.  OH  „ 

Canton.  OH 

CincJnratl,  OH . . 

Oevaland,  OH 

Columbus,  OH  

Dayton,  OH 

East  Cleyetand.  OH 

Hamilton  City.  OH 

SpnngtiakJ.  OH 

Toledo.  OH 

Youngslcwn,  OH _-..«.»_ 

Franklin  County.  OH  .«,.„„.._ .. 

Hamilton  County.  OH 

Lake  Otmty.  OH  „ 

Cuyahoga  County  Conaortium.  OH* .. 
Monlgoniary  County  Consortium,  OH 

Stark  County  Consortium,  OH* 

Summit  County  Consortium,  OH 

Warren  Consortium.  OH 

Lawton.  OK  ..._ 

Oklahoma  City,  OK 

Tulsa.  OK  ......'. 

Salem,  OR  

Clackamas  County.  OR  .^„.... 

Washington  County,  OR 

Eugene  Consortium.  OR » 

Portland  Consortium,  OR 

Allentovm,  PA . .. „ 

Erie.  PA 


FY  93 

wnounl 


2.339 

£87 

1,035 
547 
604 

I.QSB 
480 
375 
795 

2.967 
411 
894 

1,118 
545 

1.336 
096 
535 
381 

3,360 
756 
680 
467 
85,W1 
486 

1.922 

1,266 
532 

1,387 
441 

2.8t3 
532 
632 

1,384 

1.233 
716 
808 
887 
552 
968 

1.308 
890 
447 
652 
634 
368 
837 
400 
446 
868 

1.279 
511 

3,128 

5.226 

3,203 

1,436 
388 
373 
511 

1.842 
732 
604 
948 
362 

1,463 
851 
624 
520 
687 
371 

tjS44 

1.32t 
393 
567 
676 
794 

2.831 
520 
667 


HOME  AtLOCATIOM  AMOUNTS  FOR  FISCAL 

YEAR  t993— CentintMd 

pn  thousands  of  doliiB] 


Harrtsburg,  PA „.. 

Lancastaf,  PA  „_ 

PhHadelphia.  PA  „ 

Pittsbufgh.  PA 

fleadhig,  PA 

ScnMon,  PA  .„ >.._. ,. 

AMegheny  County,  PA ». 

Beaver  County,  PA 

Bortts  Caunty.  PA 

Chaatar  Cowty.  PA 

Lancastaf  County.  PA 

Washington  County.  PA  .„ 

Bucks  County  Consodium.  PA  

Dataware  County  Conaorttum,  PA 

Luzerne  County  Consortium,  PA* 

Montgomery  County  Consortium.  PA* 
Westmoreland    County    Consortium, 

PA*  _.. 

York  County  Consortium,  PA 

Pawtucket,  Rl 

Providonca.  Rl  , 

Charleston,  SC 

Columbia,  SC 

Greenville.  SC 

North  Charleston,  SC ^. 

GreenvUle  County,  SC  

Sumter  County  Consortium,  SC* 

Chattanooga.  TN .. 

Knoxv«e,  TN „ „„. 

Memphis,  TN 

Nashville-Davidson,  TN „ 

Abilene,  TX  

Amarilto.  TX  

Afiinglon,  TX  

Austin,  TX  ... 

Beaumont,  TX 

BrownsviHe,  TX  „„.._ 

Corpus  ChristI,  TX 

Dallas,  TX  

El  Paso.  TX 

Fort  Worth,  TX 

Galveston,  TX „.... 

Houston.  TX .... 

Laredo,  TX 

Lubbock.  TX 

McAllen.  TX 

San  Antonio,  TX „ 

Waco,  TX  

Wehjta  Falls.  TX 

Bexar  County,  TX  

Harris  County.  TX .. 

Hidalgo  County,  TX 

Tarrant  Courtly.  TX  

Salt  Lake  City,  UT 

Salt  Lake  County  Consortium,  UT 

Utah  Valley  Cortsortium,  UT 

Aiexandna,  VA 

Chesapaeka,  VA 

Hampton.  VA 

Newport  News.  VA 

Nortottc.  VA 

Portsmouth.  VA ..„.„ .... 

Rtehmond.  VA 

Roanoke.  VA _.._„«. _» 

Virginia  Beach.  VA 

ArUngion  Courrty,  VA  .......> . „.. 

Fairfax  County,  VA  ...„..,..„._ .... 

Henaco  County.  VA* 

Prince  WlUiam  County.  VA* 

Chariottasville  Consortium.  VA* 

Seattle,  WA  .... _.>. 

Spokane,  WA 

Tacoma,  WA  « 

Clart(  County.  WA 

Pierce  County.  WA 

Spokane  County,  WA 

King  County  Consortium,  WA*  ..„ 

SnolK>mNh  County  Conaoitium,  WA* . 


FY  83 

amount 


436 

381 

12,033 

2,881 

576 

443 

2,601 

613 

424 

7S6 

709 

709 

1,020 

1,663 

1.206 

1.268 

1.030 
890 
451 

1.417 
562 
546 
371 
371 
888 
910 
829 

1.028 

3329 

1,979 
371 
476 
469 

1,865 
553 
703 

1.177 

4.338 

2,501 

1,647 
364 

7,094 
820 
701 
380 

4.418 
590 
369 
384 

1,205 

1.266 
612 
926 

1,020 
783 
510 
399 
463 
716 

1,759 
671 

1,417 
408 
783 
723 

1.170 
450 
362 
560 

2,588 
927 
881 
640 

1,059 
461 

1,766 
968 


Home  Allocation  Amounts  for  Fiscal 
Year  1993— Continued 
pa  tttouaawdi  at  i 


Name 

rra* 

Grean  Bay.  Wl _ 

388 

Madteon.  Wl _    

me 

Miiwaukea.  Wl „.. 

4.144 

Racine,  Wl  

388 

700 

AguadMte  Muntelpio,  PR  ..„..    

368 

Aredbo  Munkapio,  PR  .„ 

373 

Bayamon  Muntdpio.  PR 

740 

Caguaa  Munidpie,  PR 

SM 

CmdIm  Murtcipio.  PR  „_    _     

886 

Guaynabo  Muradpio.  PR 

as7 

Mayaguez  Munidpio,  PR 

756 

Ponce  Munldpto.  PR . 

•75 

San  Juan  Muoidpip.  PR 

4.078 

'An  utariik  ndicata*  ■  iuhwlution  . 
dMigni>«<  at  •  pwucvating  lunaacowi 


»<al  has  KOI  yal  bswi 


Appendix  B 


home  aaocatlon  amounts  for  fiscal 
Year  1993 

tS  In  thousanda] 


Name 

FY  93 
amount 

Nanta 

FY  93 
amount 

Alabama-... 

8,918 

Montana  — - 

3,335 

Alaalia 

3.000 

Nabraal* 

3.000 

Arizona 

3.000 

Nevada 

3,000 

Art(aneas  .... 

7,520 

New  Hampst*B  . 

3,000 

CaWomia  .... 

28,380 

New  Jersey 

8388 

Colorado 

4.602 

New  Mexico  

3,360 

Connecticut 

6,044 

New  York  

21,367 

Delaware  .... 

3.000 

North  Caiolna .... 

13.952 

DMridot 

4,745 

North  Dakota 

3,336 

Columbia. 

Ftorida 

9.806 

Ohk) 

15.406 

Georgia 

1^262 

Oklahoma 

8.715 

Hawaii 

3.000 

Oregon  

4,658 

Idaho 

3000 

Pennsylvania 

Rhode  Island 

14.483 
3.000 

Illinois  

12,865 

Indiana  

8,625 

South  Carotina  ... 

7.623 

Iowa 

8,516 

South  Dakota 

3,336 
•J60 

Kansas  

4.414 

Tennessee  

Kentucky 

10,409 

Texas „ 

22,888 

Louisiana  .... 

8,854 

Utah „.    . 

3.000 

Maine „ 

3.481 

Vermor*  ....„ 

3,336 

Maryland 

4.146 

Virginia 

83)7 

Massachu- 

8,951 

Washington 

5,681 

setts. 

Mtahigan  ..... 

14.461 

West  Virginia 

7.191 

Mineeeola... 

4,622 

Wlaeonsin 

7,831 

Mississippi  .. 

9.338 

WyominQ 

3.336 

Missouri 

8,477 

Puerto  Rico 

6,547 

FY  1993  HOME  AaOCATKJN  AMOUNTS 

FOR  THE  Insular  Areas 

[S  m  thouswidB] 


Aroaiican  Samoa 

Guam „ 

Northern  Mariana  Islands 

United  States  Virgin  Islands  . 
Total „ 


liao 

817 

m 

832 

S2,000 


[FR  Doc.  93-1908  Filed  1-26-^;  t:45aBl 
COM  4ai»-»-M 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

California  Deaert  DIatrlct  Grazing 
Adviaory  Board;  Meeting 

AGENCY:  Bureau  of  Land  Management, 

Department  of  the  Interior. 

action:  Notice  of  public  meeting. 

SUMMARY:  Notice  is  hereby  given,  in 
accordance  with  Public  Law  94-579, 
title  IV,  section  403,  that  a  public 
meeting  of  the  California  Desert  District 
Grazing  Advisory  Board  will  be  held  on 
Wednesday,  February  24, 1993  from  10 
a.m.  to  4:45  p.m.  in  the  Council 
Chambers  of  the  Needles  Civic  Center — 
aty  Hall.  1111  Bailey  Street,  Needles. 
California. 

The  agenda  for  the  meeting  will 
include: 

— ^Wild  Horse  and  Burro  Management 
— Incentive-Based  Grazing  Fee 
—U.S.  Fish  and  Wildlife  Service  Section 

7  Consultations 
— Rahgeland  Management  and 

Improvements 
— ^Rangeland  Monitoring 

The  meeting  is  open  to  the  public 
with  time  allotted  for  public  comment 
after  each  agenda  subject  has  been 
presented. 

Summary  minutes  of  the  meeting  will 
be  maintained  in  the  California  Desert 
District  Office.  6221  Box  Springs 
Boulevard.  Riverside.  California  92507. 
and  will  be  available  there  for  pubHc 
inspection  during  regular  business 
hours  7:45  a.m.  to  4:30  p.m.  (P.S.T.) 
within  30  days  following  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  the  Bureau  of  Land 
Management.  California  Desert  District 
Office,  Larry  Morgan.  6221  Box  Springs 
Boulevard,  Riverside.  CaUfomia  92507, 
(909) 697-5370. 

Dated:  January  20, 1993. 
Henri  R.  Bisson, 
District  Manager. 
IFR  Doa  93-2016  Filed  1-26-93;  8:45  am] 

BiUJNG  COOC  4310-40-11 

PD-443-03-4210-04:  iDI-28137] 

Exchange  and  Order  Providing  for 
Opening  of  Public  Landa;  Idaho 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  exchange  and  opening 

order. 

SUMMARY:  The  United  States  has  issued 
an  exchange  conveyance  document  to 
Walter  J.  and  Wanda  R.  Weeks,  of  Irwin. 
Idaho,  under  Section  206  of  the  Federal 


Land  Policy  and  Management  Act.  In 
addition  to  providing  official  public 
notice  of  the  exchange,  this  document 
contains  an  order  which  opens  land 
received  by  the  United  States  to  the 

!>ublic  land,  mining,  and  mineral 
easing  laws. 

EFFECTIVE  DATE:  February  26, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Carpenter,  BLM,  Idaho  State 
Office.  3380  Americana  Terrace,  Boise, 
Idaho.  (208)  384-3163. 

1.  In  an  exchange  made  imder  the 
provisions  of  Section  206  of  the  Act  of 
October  21, 1976,  90  Stat.  2756,  43 
U.S.C.  1716,  the  following  described 
land  has  been  conveyed  from  the  United 
States: 

Boiae  Meridian 

T.  1N..R.44B.. 
Sec.  22.  SW'/.NWV4NWV4SEV«NWV4. 

SWV«NWV4SEV4NWV4, 

S'/iSEV4NWV4SEV4NWV4. 

SWV4SEV4NWV4, 

W'-^NWV4SEV4SEV4NWV4,  and 

SWV4SEV4SEV4?>4WV4. 
Comprising  18.125  acres  of  public  land. 

2.  In  exchange  for  these  lands,  the 
United  States  acquired  the  following 
described  lands: 

Boise  Meridian 

T.  1  N..  R.  44  E.. 
From  the  south  quarter  corner  of  sec.  22, 

run  N.  0O''02'32"E.,  1,315.65  ft.  and  N. 

89°54'44"  E.,  436.77  ft.  to  the  true  point 

of  beginning; 
Thence  N.  89''54'44"  E.,  830  ft.; 
Thence  N.  04''58'02"  W..  1.324.70  ft.; 
Thence  S.  89*54' W.,  1,350  ft.; 
Thence  S.  30"18'33"  £.,  365  ft.; 
Thence  S.  24''10'34"  E.,  1,100  ft.  to  the  true 

point  of  beginning. 
Comprising  32.50  acres  of  private  land. 

The  purpose  of  the  exchange  was  to 
acquire  non-Federal  land  which  has 
hi^  public  values  for  winter  range  for 
mule  deer.  The  public  interest  was  well 
served  through  completion  of  the 
exchange.  The  values  of  both  the 
Federal  and  non-Federal  land  in  the 
exchange  were  appraised  at  $8,000. 

3.  At  9  a.m.  on  February  26. 1993.  the 
reconveyed  private  lands  described  in 
paragraph  2  will  be  opened  to  the 
operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  vahd  applications 
received  at  or  prior  to  9  a.m.  on 
February  26, 1993,  shall  be  considered 
as  simultaneously  filed  at  that  time. 
Those  received  thereafter  shall  be 
considered  in  the  order  of  filing. 

4.  At  9  a.m.  on  February  26. 1993,  the 
reconveyed  private  lands  described  in 
paragraph  2  will  be  opened  to  location 


and  entry  under  the  United  States 
mining  laws  and  to  the  operation  of  the 
mineral  leasing  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  Appropriation  of  any  of 
the  lands  described  in  paragraph  2 
imder  the  general  mining  laws  prior  to 
the  date  and  time  of  restoration  is 
unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C.  38 
(1988).  shall  vest  no  rights  against  the 
United  States.  Acts  required  to  establish 
a  location  and  to  initiate  a  right  of 
possession  are  governed  by  State  law 
where  not  in  conflict  with  Federal  law. 
The  Bureau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

Dated:  January  14, 1993. 
William  E.  Ireland, 

Chief,  Realty  Operations  Section. 

IFR  Doc.  93-1962  Filed  1-26-93;  8:45  ami 

BtUMQ  CODE  4310-OG-M 


National  Park  Service 

Cuyahoga  Valley  National  Recreation 
Area,  Ohio;  Sale  of  Reel  Property 

AGENCY:  Cuyahoga  Valley  National 

Recreation  Area,  National  Park  Service, 

Interior. 

ACTION:  Sale  of  real  property. 

SUMMARY:  This  notice  publishes  the 
interest  of  the  National  Parle  Service  to 
solicit  bids  for  the  sale  of  lands  within 
the  boundary  of  Cuyahoga  Valley 
National  Recreation  Area,  Brecksville, 
Ohio. 

DATES:  The  sale  solicitation  for  sealed 
bids  will  be  accepted  imtil  2  p.m..  April 
30. 1993.  The  sealed  bids  are  to  be 
delivered  to  Superintendent.  Cuyahoga 
Valley  National  Recreational  Area, 
15610  Vaughn  Road,  Brecksville,  Ohio 
44141. 

FOR  FURTHER  INFORMATION  CONTACT: 
Einar  L.  Johnson,  Assistant 
Superintendent.  Cuyahoga  Valley 
National  Recreation  Area,  15610 
Vaughn  Road,  Brecksville,  Ohio  44141. 
Telephone  216-526-5256. 
SUPPLEMENTARY  INFORMATION:  The 
following  additional  information  is 
provided  regarding  the  proposed  sale  of 
real  property: 

Justification 

The  National  Park  Service  is  soliciting 
sealed  bids  for  the  sale  of  Tract  109-38 
(formerly  109-108)  consisting  of  1.13 
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acres  with  a  residence  within  Cuyahoga 
Valley  National  Recreation  Area.  Selling 
of  real  property  is  authorized  under 
section  5(a)  of  The  Act  of  July  15, 1968. 
82  Stat.  354. 16  U.S.a  460I-22(a).  36 
CFR  part  17.  Selling  this  historic 
property  with  deed  restrictions  will 
ensure  the  property  is  maintained  in 
conformance  with  the  Boston  Historic 
District  Themes  and  provide  for  private 
ownership  at  minimal  expense  to  the 
Federal  Government. 

Legal  DeacriptieB 

Cuyahoga  Valley  Tract  109-38,  aka 
1509  Boston  \4ills  Road.  Boston 
Township.  Summit  County,  Ohio, 
containing  1.13  acres,  more  or  less, 
including  all  improvements  subject  to 
protective  covenants  and  restrictions 
available  for  inspection  at  the  park 
Superintendent's  office,  15610  Vaughn 
Road.  Brecksville,  Ohio  44141.  Open 
House  dates  for  showing  the  property 
are  2  p.m.  to  4  p.m.  April  4.  AprU  11, 
and  April  18, 1993. 

Interest  Tt>  Be  Conrejred 

The  property  will  be  sold  to 
successful  bidder  in  fee  title  with  deed 
restricticHis. 

Fair  Market  Vakie 

The  Fair  Market  Value  of  the  property 
as  determined  by  an  independent 
appraiser  licensed  in  the  State  of  Ohio 
is  $66,000.  The  appraisal  may  be 
inspected  at  the  Headquarters  of 
Cuyahoga  Valley  National  Recreation 
Area,  15610  Vaughn  Road.  Brecksville. 
Ohio  44141. 

Fanner  Owner'a  PrafinvDtial  Righto 

The  former  owner  has  the  right  to 
acquire  interest  in  the  real  property 
upon  matching  the  highest  bid 

Conveyance  Procedures,  Requirements 
and  Time  Schedule 

Conveyance  of  the  property  will  be  by 
a  Restrictive  Covenaa>t  (^t  Claim  Deed. 
The  minimimi  acceptable  bid  is 
$66,000,  plus  a  separate  non-refundable 
payment  of  $100  to  cover  the  cost  of 
publication  and  processing  of  bids.  Bids 
must  be  in  writing,  clearly  identify  the 
bidder,  signed  by  the  bidder  or  his 
assigned  agent,  state  amount  of  bid,  and 
refer  to  the  notice.  Bids  must  be 
accompanied  by  certified  check,  past 
office  money  order,  bank  draft,  or 
cashier  check  and  made  payable  to  the 
United  States  of  America  for  the  full 
amount  of  the  bid.  This  payment  will  be 
refundable  to  unsuccessful  bidders. 

The  property  will  be  available  for 
public  inspection  on  the  site  from  2 
p.m.  to  4  p.m.  April  4,  April  11,  and 


April  18, 1993.  Bids  will  be  accepted 
until  2  pjn.  April  30. 199a. 

Dated:  January  13, 19S3. 
Don  U.  CMtlrtvry, 
Reponal  Director,  kikfwmt  M»pcm,  Nmtional 

Park  Service. 

|FR  Doc.  93-1993  PiM  1-36-93;  S^45  am) 
MLUNQ  eOOe  4»t»-7t-M 

Mississippi  Rtvsr  CeordlnaMn« 
Commission  lleattng 

AGBilCY:  National  Pwk  Service,  brteriw. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  the  schedule 
for  the  forthcoming  meeting  of  the 
Mississippi  River  Coordinating 
Commission.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act. 

The  Agenda  for  the  meeting  is  tha 
initial  Commission  review  and 
discussion  of  the  draft  comprehensive 
management  plan/enviroamental 
impact  statement  for  the  Mississippi 
Nati(H)8l  Rivw  and  Recreation  Area. 
Public  comments  will  be  taken  from 
2:30  p.m.  to  5  p.m.  on  Saturday, 
February  6. 

DATE  A  TIME:  February  5, 1993,  9  a.m.  to 
5  p.m.,  February  6, 1993, 9  a.m.  to  5 
p.m. 

ADDRESSES:  Spring  Kill  Conference 
Center.  725  County  Road  6,  Wayzata, 
Minnesota. 

FOR  FURTHER  INFORMATION  CONTACT. 
Superintendent,  Mississippi  National 
River  and  Recreation  Area,  175  East 
Fifth  Street.  Suite  418,  St  Paul,  MN 
55101.  (612-290-4160). 
SUPPLEMENTARY  MFORMATKM:  The 
Mississippi  River  Coordinating 
Commission  was  established  by  Public 
Law  100-969,  November  18, 1988. 

Dated;  January  21, 1983. 
Don  H.  Caatleberry, 

Pegional  Director,  Midvest  Region. 

[PR  Doc.  93-1994  Filed  1-26-93;  845  am) 

BILLMO  CODE  4310-70-41 


Compietion  of  inventory  of  Native 
American  Human  Remains  From 
Gunther  island.  CA,  in  the  Possession 
of  ttM  Caltfomia  Department  of  Parks 
and  Recreation 

AGENCY:  National  Park  Service,  Interior. 
ACnON:  Notice. 

Notice  is  ber^y  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act, 
25  U.S.C  3003(d).  of  the  completi<«  ol 
the  inventory  ol  human  remaiits  from 
Gunther  Island,  California,  in  the 


possession  of  the  California  DepaitsMnt 
of  Parks  and  Recreation.  Representatives 
of  culturally  affiliated  Indian  tribes  are 
advised  that  these  human  remains  will 
be  retained  by  the  Department  at  its 
headquarters  facility  until  February  26, 
1993,  after  which  they  may  be 
repatriated  to  the  culturally  affiKated 
group. 

The  detailed  inventory  and 
assessment  of  these  human  remains  has 
been  made  by  the  California  DepartnwBl 
of  Parks  and  Recreation  curatorial  and 
archeological  staft,  contract  specialists 
in  physiral  anthropology  and 
preiiistoric  archeology,  and 
representatives  of  the  Blue  Lake 
Rancheria,  Rohnerville  Rancharia  (also 
called  tha  Bear  River  Mattole  Wiyot 
Tribe),  and  the  Table  Bluff  Reservation 
of  the  Wiyot  Indians. 

The  human  remains  consist  of  a  skull 
and  mandible  recovered  from  CA- 
HUM-67,  a  village  site  on  Humboldt 
Bay  about  two  miles  north  of  Eureka. 
California.  The  antiquity  of  these 
remains  has  not  been  determined.  These 
remains  were  possibly  excavated  by 
H.H.  Stuart,  a  Eureka  dentist  who 
excavated  382  gratrae  diiring  tha  1920s. 
1930s,  and  1940s,  and  sold,  traded,  or 
gave  away  the  recovered  bones  and 
artifacts.  These  remains  were  acquired 
by  the  State  Indian  Mitseum  between 
1927-1950. 

The  village  site  from  whidi  the 
remains  were  recovered  was  known 
historically  as  Tolowat.  Archeological 
and  historical  evidence  indicates  that 
the  Tolowat  village  site  was  occupied 
between  approximately  900  A.D.  and 
1860  when  its  Wiyot  inhabitants  were 
massacred  by  American  settlers.  There 
are  no  indications  of  occupation  of  the 
site  by  any  other  group. 

This  notice  has  been  sent  to  officials 
of  the  Blue  Lake  Rancheria,  Rohnerville 
Rancheria,  and  the  Table  Bluff 
Reservation  of  the  Wiyot  Indians. 
R^resentatives  of  any  other  Indian 
Tribe  which  believes  itself  to  be 
culturally  affiliated  %vith  these  huaian 
remains  should  contact  Pauline 
Grenbeaux  Spear,  Committee  on 
Repatriation,  P.O.  942896.  Sacramento 
CA  94296-0001,  (916)  324-6800  beiore 
February  26, 1993. 

Dated:  January  22, 1993. 
FrawkP. 


Departmental  Consulting  Archeohgist,  Chief. 
Archeological  Assistance  Division. 
[FR  Doc.  93-1995  Filed  l-2«-»3: 8:45  am) 
BiujMocoBg  wow  m 
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INTERNATIONAL  TRADE 
COMMISSION 

pnvMtigMion  No.  731-TA-443 
(Preliminary)] 

Defrost  Timers  From  Jepan 

agency:  International  Trade 

Commission. 

ACTION:  Institution  and  scheduling  of  a 

preliminary  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigation  No.  731-TA- 
643  (PreUminary)  under  section  733(a) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673b(a))  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  is  threatened  with  material 
injiuy.  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  friim  Japan  of  defrost  timers  for 
residential  refrigerators,  provided  for  in 
subheading  9107.00.40  bf  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value.  The  Commission  must  complete 
preliminary  antidumping  investigations 
in  45  days,  or  in  this  case  by  March  5, 
1993. 

For  further  information  concerning 
the  conduct  of  this  investigation  and 
rules  of  general  appUcation,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  January  19, 1993. 
FOR  FURTHER  INFORMAHON  CONTACT: 
Tedford  Briggs  (202-205-3181).  Office 
of  Investigations.  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washingto  1,  DC  20436.  Hearing- 
impaired  p  arsons  can  obtain 
information  on  this  matter  by  contacting 
the  Commi  jsion's  TDD  terminal  on  202- 
205-1810.  .'arsons  with  mobility 
impairmen  s  who  will  need  special 
assistance  i  3  gaining  access  to  the 
Commissio:!  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  investigation  is  being  instituted 
in  response  to  a  petition  filed  on 
January  19, 1993,  by  Paragon  Electric 
Co.,  Inc..  Two  Rivers,  WI. 

Participation  in  the  Investigation  and 
Public  Service  List 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 
investigation  as  parties  must  file  an 


entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
(7)  days  after  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  Disclosure  of  Business 
Proprietary  Infin-mation  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  this  preliminary 
investigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  this  investigation  for 
9:30  a.m.  on  February  9, 1993,  at  the 
U.S.  International  Trade  Commission 
Building.  500  E  Street  SW.,  Washington. 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Tedford 
Briggs  (202-205-3181)  not  later  than 
February  5. 1993,  to  arrange  for  their 
appearance.  Parties  in  support  of  the 
imposition  of  antidumping  duties  in 
this  investigation  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  Submissions 

As  provided  in  sections  201.8  and 
207.15  of  the  Commission's  rules,  any 
person  may  submit  to  the  Commission 
on  or  before  February  12, 1993,  a 
written  brief  containing  information  and 
arguments  pertinent  to  the  subject 
matter  of  the  investigation.  Parties  may 
file  written  testimony  in  connection 
with  their  presentation  at  the  conference 
no  later  than  three  (3)  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 


sections  201.6, 207.3,  207.7  of  the 
Commission's  rules. 

La  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigation  must 
be  served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930.  title  VII.  This  notice  is  published 
pursuant  to  section  207.12  of  the 
Commission's  rules. 

Issued:  January  11, 1993. 

By  order  of  the  Commission. 

Paul  R.  Bardoa, 

Acting  Secretary. 

(FR  Doc.  93-1985  Filed  l-2fr-93;  8:45  ami 
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Pnvestigation  No.  337-TA-341] 

Certain  Static  Random  Access 
Memories,  Components  Thereof,  and 
Products  Containing  Same;  Notice  of 
Commission  Determination  Not  to 
Review  an  Initial  Determination 
Designating  the  Investigation  "More 
Complicated" 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  (ALJ)  initial  determination  (ID) 
designating  the  above-captioned 
investigation  "more  complicated."  The 
deadline  for  completion  of  the 
investigation  is  extended  by  six  months, 
i.e.,  from  October  1, 1993,  to  April  1, 
1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  T.  Bailey,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-205- 
3108. 

SUPPLEMENTARY  INFORMATION:  On 
December  9, 1992,  respondent  United 
Microelectronics  Corp.  filed  a  motion  to 
designate  the  subject  investigation 
"more  complicated."  Complainant  SGS- 
Thomson  Microelectronics,  Inc. 
opposed  the  motion  and  the 
Commission  investigative  attorney 
suggested  postponing  the  decision  until 
after  depositions  in  Taiwan  are 
completed  and  the  accused  products  are 
identified. 

On  December  22, 1992,  the  ALJ  issued 
an  ID  (Order  No.  4)  granting  the  motion 
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to  designate  the  investigation  "more 
complicated"  because  the  technology  is 
extremely  complex  and  in  the  interests 
of  fairness  to  the  parties  because 
discovery  has  not  been  going  well. 

This  action  is  taken  imder  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930, 19  U.S.C.  1337,  and 
Commission  interim  rule  210.53, 19 
CFR  210.53. 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 


Street  SW.,  Washington,  DC  20436, 
telephone  202-205-1000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

Issued:  January  15, 1993. 

By  order  of  the  Commission. 
Paul  R.  Bardoc, 
Acting  Secretary. 

IFR  Doc  93-1983  Filed  1-26-Q3;  8:45  am) 
BILUNQ  COOe  7020-a»-M 


IHTERSTATE  COMMERCE 
COMMISSION 

Intent  To  Engage  In  Compensated 
Intercorporate  Hauling  Operatlona 

This  is  to  provide  notice  as  required 
by  49  U.S.C  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

1.  Parent  corporation  and  address  of 
principle  office:  SUPERVALU  INC.,  P.O. 
Box  990,  Minneapolis,  MN  55440. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
state(s)  of  corporation: 


State  o(  Incotponion 

Preferrad  Products,  Inc »....«»...«....». 

SUPERVALU  HoWiogs.  Inc  

SUPERVALU  Transportation.  Inc ........    

TiMn  valu  Slofea,  Inc 

Wetterau,  Inc ...„ 

Chaska.  MN ™ 

Eden  Prairie,  MN  

Eden  PraWe,  MN  ..._. 

Eden  PraWe,  MN  

Haze»»»ood.  MO 

Minnesota. 

Minrtesota. 
Minnesota. 
Mmrteeota. 

Missouri 

Ha2e^MX)d  Farms  Bakeries,  Inc „ „ „„ 

Hazelwood,  MO 

Missouri 

H 


Sidney  L.  Strickland,  Jr.. 

Secretary. 

IFR  Doc  93-1976  Filed  1-26-93;  8:45  ami 

BRUNO  CODE  7035-01-M 

[Docket  No.  AB-17  (Sub-No.  IX)] 

Visalia  Eiectiic  Railroad  Co.; 
Abandonment  Exemption;  In  Tulare 
County,  CA 

AGENCY:  Interstate  Commerce 

Commission. 

ACnOH:  Notice  of  exemption. 

S4JMMARY:  The  Commission  exempts 
horn  the  prior  approval  requirements  of 
49  U.S.C.  10903-10904,  Visalia  Electric 
Railroad  Company's  abandonment  of 
18.02  miles  of  track  in  Tulare  County, 
CA,  subject  to  certain  environmental 
and  standard  labor  protective 
conditions. 

DATES:  Unless  a  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  is  received,  this  exemption 
will  be  effective  on  February  26, 1993. 
Formal  expressions  of  intent  to  file  an 
offer  *  of  financial  assistance  under  49 
CFR  1152.27(c)(2)  must  be  filed  by 
February  8, 1993,  petitions  to  stay  must 
be  filed  by  February  11, 1993,  and 
petitions  for  reopening  must  be  filed  by 
February  22, 1993.  Requests  for  a  public 
use  condition  must  be  filed  by  February 
16, 1993. 

ADDRESSES:  Send  pleadings  refeiting  to 
Docket  No.  AB-17  (Sub-No.  IX)  to: 


'  See  Exemp.  of  Hail  Line  Abandonmatt — Offen 
ofFinan.  Assist.,  4  I.CC  2d  164  (1987). 


(1)  Office  of  the  Secretary,  Case 
Control  Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

(2)  Petitioner's  representatives: 

John  MacDonald  Smith,  Gary  A.  Caakso, 
Southern  Pacific  Building,  One 
Market  Plaza,  San  Francisco,  CA 
94105,  and 

Karl  Morell,  Louis  E.  Gitomer,  Taylor, 
Morell  &  Gitomer.  919  18th  Street. 
NW.,  Suite  210,  Washington,  DC 
20006. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  B.  Felder,  (202)  927-5610. 

(TDD  for  hearing  impaired:  (202)  927- 
5721.) 

SUPPLEMENTARY  INFORMATION:  Additional 
information  is  contained  in  the 
Commission's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  Room  2229.  Interstate 
Commerce  Commission  Building. 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services,  (202)  927-5721.) 

Decided:  December  31. 1992. 

By  the  Commission,  Chairman  Fhilbin, 
Vice  Chairman  McDonald,  Commissioners 
Simmons,  and  Phillips.  Conunissioner 
Simmons  dissented  with  a  separate 
expression. 

Sidney  L.  Strickland,  )r„ 
Secretary. 

IFR  Doc.  93-1975  Filed  l-2fr-93;  8:45  am| 
HUMG  CODE  703S-01-M 


DEPARTME^f^  OF  JUSTICE 

Lodging  of  Final  Judgment  by  Conaent 
Purauant  to  the  Comprehenaive 
Environmental  Responae, 
Compenaation  and  Liability  Act;  United 
Statea  v.  Cooper  Induatriea,  lr>c.,  et  al. 

In  accordance  with  Departmental 
pohcy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  December  7, 1992,  a 
consent  decree  in  United  States  v. 
Cooper  Industries,  Inc.,  et  al..  Civil 
Action  No.  92-2365,  was  lodged  with 
the  United  States  Ehstrict  Court  for  the 
Western  District  of  Pennsylvania. 

The  complaint  filed  by  the  United 
States  at  the  time  of  lodging  the  consent 
decree,  alleges,  under  section  107  of 
CERCLA,  42  U.S.C.  9607.  that  the 
defendants,  Cooper  Industries,  Inc.,  and 
General  Electric  Company  (the 
"Settlors")  are  liable  for  response  costs 
incurred  by  the  United  States  in 
response  to  the  release  or  threat  of 
release  of  hazardous  substances  at  the 
Osborne  Landfill  Superfund  Site,  in 
Mercer  County,  Pennsylvania  (the 
"State").  In  the  complaint,  the  United 
States  requests  a  judgment  against  the 
defendants  jointly  and  severally  for 
recovery  of  over  $1,700,000  in  past 
response  costs  under  section  107(a)  of 
CERCLA.  42  U.S.C.  9607(a):  and  a 
determination  under  section  113(g)(2)  of 
CERCLA.  42  U.S.C  9613(g)(2).  that  any 
finding  of  liability  would  be  binding  in 
any  subsequent  action  for  further 
response  costs  or  damages. 

In  the  consent  decree,  the  Settlora 
have  agreed,  inter  alia,  to  pay 
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$1,813,687.16  in  past  costs  to  the 
Hazardous  Substances  Trust  Fund,  and 
to  reimburse  the  United  States  for 
response  costs  to  be  incurred  in  the 

future. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Acting  Assistant  Attorney 
General.  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v.  Cooper 
Industries,  Inc..  et  al,  DOJ  Ref.  No.  90- 
11-2-659.  The  proposed  consent  decree 
may  be  examined  at  the  office  of  the 
United  States  Attorney.  Western  District 
of  Pennsylvania.  633  U.S.  Post  Office 
and  Courthouse,  7th  Avenue  and  Grant 
Street.  Pittsburgh,  Pennsj'lvania  15219. 
Copies  of  the  consent  decree  may  also 
be  examined  and  obtained  by  mail  at  the 
Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Ave..  NW.,  Box  1097,  Washington.  DC 
20004  (202-347-2072).  When 
requesting  a  copy  of  the  consent  decree 
by  mail,  please  enclose  a  check  in  the 
amount  of  $6.25  (twenty-five  cents  per 
page  reproduction  costs)  payable  to  the 
"Consent  Decree  Library." 
lohaC  Creech, 

Chief,  Environmental  Enforcement  Section. 
IFR  Doc  93-1960  Filed  1-2&-93;  8:45  ami 

BIUJNO  CODE  441»-01-M 


Lodging  of  Consent  Decree  Pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA);  United  States  v. 
IMarathon  Battery  Co.  et  al. 

In  accordance  with  42  U.S.C  9622 
and  28  CFR  50.7.  notice  is  hereby  given 
that  a  proposed  consent  decree  in 
United  States  v.  Marathon  Battery  Co.  et 
al.,  Civil  Action  No.  91-6544,  was 
lodged  with  the  United  States  District 
Court  for  the  Southern  District  of  New 
Yorit  on  January  6, 1993.  Under  the 
terms  of  the  proposed  consent  decree, 
Gould,  Inc.  (Gould)  will  implement  the 
remedies  selected  by  the  Environmental 
Protection  Agency  (EPA)  for  the 
Marathon  Battery  Company  Superlimd 
Site  in  the  Records  of  Decision  (ROD)  1, 
II  and  ni.  The  Site  is  located  in  Cold 
Spring,  Putnam  County,  New  York, 
Gould  will  also  perform  the  long  term 
monitoring  and  maintenance  at  the  Site. 
The  consent  decree  further  requires  the 
two  other  settUng  parties,  Marathon 
Battery  Company  (Marathon)  and  the 
U.S.  Army  (Army),  to  pay  funds  into  a 
trust  fund  which  will  be  used  to  finance 
liie  remedies  at  the  Site.  In  accordance 


with  the  terms  of  the  consent  decree,  the 
settling  parties  will  also  pay  to  EPA  past 
response  costs  and  interest,  future  costs 
for  work  currently  in  progress,  and 
oversight  costs.  TTiis  consent  decree  vrill 
further  modify  a  previous  consent 
decree  with  Marathon  and  the  Army 
under  which  Marathon  and  the  Army 
settled  their  liability  for  the  future  costs 
associated  with  Area  II  and  EPA's 
implementation  of  ROD  n.  This  consent 
decree  will  modify  the  previous  consent 
decree  to  the  extent  that  funds 
contributed  to  Marathon  and  the  Annv 
under  the  previous  consent  decree  will 
be  used  by  Gould  to  perform  the 
remedial  action  in  Area  n.  The  previous 
consent  decree  was  styled  Uiuted  States 
v.  Marathon  Battery  Company.  91.CIV 
6544,  and  was  entered  by  the  District 
Court  for  the  Southern  District  of  New 
York  on  January  17. 1992. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washmgton,  DC  20530.  and 
should  refer  to  United  States  v. 
Marathon  Battery  Company,  et  al..  DOJ 
Ref.  »90-ll-2-314. 

The  proposed  consent  decree  may  be 
examined  al  the  Office  of  the  United 
States  Attorney,  for  the  Southern 
District  of  New  York.  100  Church  Street, 
New  YoA.  New  York  10007;  Region  D 
Office  of  the  Environmental  Protection 
Agency.  26  Federal  Plaza,  New  York, 
New  York  10278;  and  the  Consent 
Decree  Library,  601  Avenue,  NW., 
Washington.  DC  20044,  202-347-7829. 
In  requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amoimt  of  $24.25  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Roger  Cteg^ 

Acting  .Assistant  Attorney  General, 
Environment  and  Natura}  Besources  Division 
IFR  Doc.  93-1959  Filed  1-26-93;  8:45  am) 

BIUMG  COOe  4410-01-M 


Water  Act.  33  U.S.C  1311(a),  in 
response  to  sewage  discharges  by  the 
City  of  Seattle  and  Constructors-Pacific 
Company  (doing  business  as  Pamco) 
into  Union  Bay  on  Lake  WashingttXL 
The  Consent  Decree  requires  the 
defendants  to  pay  a  $25,000  civil 
penalty,  $12,500  from  each  defendant 
The  Consent  Decree  also  requires  the 
City  of  Seattle  to  conduct  a  water 
pollution  source  control  program  to 
reduce  the  amount  of  contamination 
reaching  storm  sewers.  As  part  of  the 
source  control  program,  the  City  of 
Seattle  will  label  storm  drains 
discharging  to  Lake  Washington,  review 
the  waste  disposal  practices  of  certain 
businesses,  and  carry  out  other  public 
awareness  measures. 

For  thirty  (30)  days  from  the  date  of 
publication  of  this  notice,  the 
Department  of  Justice  will  receive 
written  comments  relating  to  the 
Consent  Decree  with  the  City  of  Seattle 
and  Constructors-Pacific  Company. 
Comments  should  be  addressed  to 
Assistant  Attorney  General 
Environmental  Enforcement  Section, 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Washington.  DC  20530,  and  should  refer 
to  United  States  v.  City  of  Seattle  (Union 
Bay).  DOJ  Ref.  No.  90-5-1-1-3616. 

The  Consent  Decree  may  be  examined 
at  the  Region  X  Offices  of  the 
Environmental  Protection  Agency,  1200 
Sixth  Avenue,  Seattle.  WA  98101  and  at 
the  Consent  Decree  Library,  601 
Pennsylvania  Avenue,  NW.,  Box  1097, 
Washington,  DC  20004,  Tel.  (202)  347- 
2072.  Copies  of  the  Consent  Decree  may 
be  obtained  in  person  or  by  mail  from 
the  Consent  Decree  Library,  In 
requesting  copies,  please  tender  a  check 
in  the  amount  of  $4,00  (25  cents  per 
page  reproduction  charge)  payable  to 
the  Consent  Decree  Library. 
Roger  Qegg, 

Attorney  General,  Environment  and  Natural 
Resources  Division. 
[FR  Doc.  93-1958  Filed  1-26-93: 8:45  am) 

BKIMQ  COM  4410-91-11 


Lodging  Under  Clean  Water  Act  in 
United  State*  v.  City  of  Seattle,  WA 

In  accordance  with  Departmental 
poUcy,  28  CFR  50.7,  38  FR  19029,  notice 
is  hereby  given  that  a  Consent  Decree  in 
United  States  v.  Cify  of  Seattle.  No.  C- 
92-1933  was  lodged  with  the  United 
States  District  Court  for  the  Western 
District  of  Washington  on  December  18. 
1992. 

The  United  States  brought  this  action 
pursuant  to  section  301(a)  of  the  Clean 


Antitrust  Division 

Untted  States  v.  Cookson  Group,  PLC, 
et  al.;  Public  Comment  and  Reaponae 
on  Proposed  Hnal  Judgment 

Pursuant  to  the  Antitrust  Procedures 
and  Penalties  Act.  15  U.S.C.  16(b) 
through  (h),  the  United  States  publishes 
below  the  comments  received  on  the 
proposed  Final  Judgment  in  United 
States  V.  Cookson  Group,  pic.  et  al.. 
Civil  Action  No.  92  2206,  filed  in  the 
United  States  District  Court  of  the 
District  of  Columbia,  together  with  the 


Federal  Register  /  Vol.  58,  No.  16  /  Wednesday,  January  27,  1993  /  Notices 


6299 


United  States'  responses  to  the 
comments. 

Copies  of  the  comments  and 
responses  are  available  for  inspection 
and  copying  in  room  3233  of  the 
Antitrust  Division,  U.S.  Department  of 
Justice.  10th  Street  and  Pennsylvania 
Avenue,  NW.,  Washington,  DC,  and  for 
inspection  and  copying  at  the  Office  of 
the  Clerk  of  the  United  States  District   . 
Court  for  the  District  of  Columbia, 
United  States  Courthouse,  333 
Constitution  Avenue,  NW.,  Washington, 
DC. 

GMtttancc  K.  Robinaon, 
Deputy  Director  of  Operations,  Antitrust 
Division. 

Exhibit  A,  the  Final  Judgment  as 
originally  proposed,  the  Competitive 
Impact  Statement,  and  the  Stipulation 
previously  were  pubHshed  in  the 
Federal  Register  (57  FR  46869,  October 
13, 1992)  and  are  not  republished 
herein.  Exhibit  B,  copies  of  affidavits  of 
publication  of  newspaper  notices  of  the 
proposed  Final  Judgment  and 
Competitive  Impact  Statement,  also  are 
omitted  &om  pubUcation  herein.  Exhibit 
C.  are  copies  of  the  public  comments 
relating  to  the  proposed  Final  Judgment. 
These  may  be  requested  for  inspection 
and  copying  at  room  3233,  Antitrust 
Division,  Department  of  Justice, 
Washington.  DC  20530  and  at  the  Office 
of  the  Clerk  of  the  United  States  District 
Court  for  the  District  of  Columbia, 
United  States  Courthouse,  3rd  Street 
and  Constitution  Avenue,  NW.. 
Washington.  DC  20001. 

Comments  on  the  Proposed  Final 
Judgment  and  the  United  States 
Responses  to  the  Comments 

In  the  United  States  District  Court  for  the 
District  of  Columbia:  United  States  of 
America,  Plaintiff,  v.  Cookson  Group  PLC, 
Electrovert  Ltd.,  and  Electrovert  U.S.A.  Corp., 
Defendants.  Civil  Action  No.  92  2206,  Hon. 
Thomas  F.  Hogan. 

Pursuant  to  the  requirements  of  the 
Antitrust  Procedures  and  Penalties  Act 
("APPA").  15  U.S.C.  16(bHh),  the 
United  States  hereby  files  the  attached 
comments  on  the  proposed  Final 
Judgment  in  the  above-captioned  dvil 
antitrust  proceeding,  together  with  the 
United  States  responses  to  those 
comments. 

This  action  was  commenced  on 
September  29, 1992,  when  the  United 
States  filed  a  Complaint  alleging  that  the 
acquisition  by  Cookson  Group  pic; 
Electrovert  Ltd.;  and  Electrovert  U.S.A. 
Corp.  {"Electrovert")  of  the  assets  of 
Hollis  Automation  Company  (Hollis") 
violated  section  7  of  the  Clayton  Act 
because  the  efibcts  of  the  acquisition 
may  be  substantially  to  lessen 
competition  in  interstate  trade  and 


commence  for  high  performance  and 
mid-range  wave  soldering  machines  in 
North  America. 

At  the  same  time  the  United  States 
also  filed  a  proposed  Final  Judgment,  a 
Stipulation  signed  by  the  parties 
stipulating  to  entry  of  the  Final 
Judgment,  and  a  Competitive  Impact 
Statement.  The  proposed  Final 
Judgment  requires  Electrovert  to  license 
in  perpetuity  all  North  American  rights 
to  Hollis'  wave  soldering  technology  to 
two  of  four  current  industry 
participants.  The  Stipulation  provides 
that  the  proposed  Final  Judgment  may 
be  entered  by  the  Court  after  completion 
of  the  procedures  required  by  the  APPA. 

The  APPA  requires  a  sixty-day  period 
for  the  submission  of  public  comments 
on  the  proposed  Final  Judgment,  15 
U.S.C.  16(b).  h)  this  case,  the  sixty-day 
comment  period  commenced  on 
October  13, 1992,  and  terminated  on 
December  14, 1992.  During  this  period, 
the  United  States  received  eight 
comments  on  the  proposed  Final 
Judgment.  The  United  States  considered 
the  comments  and  sent  written 
responses  to  the  commenting  parties.' 

Pursuant  to  15  U.S.C.  16(e),  the 
proposed  Final  Judgment  can  be  entered 
only  after  the  Court  determines  that  the 
Judgment  is  in  the  public  interest.  The 
focus  of  this  determination  is  whether 
the  relief  provided  by  the  proposed 
Final  Judgment  is  adequate  to  remedy 
the  antitrust  violations  alleged  in  the 
Complaint.^ 

The  eight  comments  expressed 
concern  over  the  increased  domination 
of  the  United  States  wave  soldering 
machine  industry  by  foreign  owned 
firms,  the  capability  of  the  proposed 
licensees  to  redesign  their  machines  in 
a  timely  manner  to  incorporate  Hollis' 
"hot  air  knife"  technology,  the 
continued  availability  of  spare  parts 
from  Electrovert  for  United  States 
customers,  the  fact  some  competitively 
sensitive  information  might  have  been 
exchanged  between  Electrovert  and 
Hollis  prior  to  the  United  States 
commencing  its  investigation,  and  the 
fact  that  aqueous  cleaner  products  were 
not  addressed  in  the  proposed  Final 
Judgment. 

The  United  States  explained  in  its 
responses  that  the  antitrust  laws  are 
designed  to  protect  against  the 
possibility  that  a  merger  could  enable 
the  resulting  firm  to  exercise  market 
power  and  harm  United  States 
consumers  through  higher  prices  or 


'  The  Comments  and  Responses  are  attached  as 
Exhibit  A. 

'  United  States  v.  Bechtei  Corp.,  1979-1  Trade 
Cases  (OCH)  1 62,430  (N.O.  Cal.  1979).  affd.  648 
F.2d  660,  665  (9th  Or.  1981),  ceit.  denied.  454  U.S. 
1083  (1982). 


reduced  output.  The  antitrust  laws  do 
not  distinguish  between  foreign  and 
domestic  companies  since  it  is  the 
likelihood  of  harm  to  competition — 
rather  than  its  possible  source — with 
which  the  antitrust  laws  are  concerned. 

Although  three  of  the  four  proposed 
Ucensees  are  owned  by  foreign 
companies,  each  has  made  a  substantial 
investment  in  the  United  States  wave 
soldering  machine  market  and  appear 
well  positioned  to  compete  effectively 
in  the  North  American  high 
performance  and  mid-range  wave 
soldering  machine  markets.  The 
proposed  licensees  have  made  and 
likely  will  continue  to  make  important 
technological  contributions  to  wave 
soldering;  therefore,  the  United  States 
does  not  believe  that  the  proposed  Final 
Judgment  will  impede  technological 
innovations  in  this  industry. 

Incorporating  the  "hot  air  knife"  will 
require  design  changes  to  all  the 
proposed  licensees'  wave  soldering 
machines  and  some  machines  might 
require  more  extensive  changes  than 
others.  However,  the  proposed  licensees 
are  all  manufacturers  of  either  high 
performance  or  mid-range  wave 
soldering  machines,  or  both. 
Redesigning  their  machines  to 
accommodate  the  "hot  air  knife"  would 
take  much  less  time  and  money  than  de 
novo  entry.  The  proposed  Final 
Judgment  requires  Electrovert  to 
demonstrate  to  the  United  States 
satisfaction  that  each  proposed  licensee 
has  the  capability  and  incentive  to 
produce  wave  soldering  machines 
incorporating  the  "hot  air  knife"  and 
compete  effectively  in  the  sale  of  these 
machines  in  North  America  within  one 
year  from  the  date  of  the  license. 

The  United  States  does  not  believe  the 
proposed  Final  Judgment  Jeopardizes 
the  availability  of  spare  parts  from 
Electrovert  in  the  United  States.  Spare 
parts  availability  is  crucial  to  success  for 
any  wave  soldering  machine 
manufacturer  and  is  a  profitable  part  of 
its  business.  If  Electrovert  were  to  cut 
back  on  available  spare  parts  in  North 
America,  it  would  seriously  impact  on 
its  future  sales. 

As  to  the  concern  that  some 
information  exchange  took  place  shortly 
after  the  acquisition  that  may  have 
affected  some  Hollis  representatives' 
sales  activities  and  negotiations,  the 
United  States  explained  that  this 
transaction  was  not  subject  to  the  Hart- 
Scott-Rodino  Antitrust  Improvements 
Act  of  1976  '  and  was  brought  to  our 
attention  by  a  complainant.  The 
transaction  had  been  consummated 
when  the  investigation  began  and  some 


>1SU.S.C  18a  (1976). 
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steps  had  already  been  taken  to  merge 
the  two  companies.  The  United  States 
entered  into  a  voluntary  agreement  with 
Electroveit  to  maintain  the  status  quo 
pending  the  completion  of  its 
investigation.  The  agreement  was  put  in 
place  to  prevent  any  more.serious 
commingling  of  the  companies  until  the 
investigation  was  completed. 

Finally,  concern  was  expressed  that 
the  proposed  Final  Judgment  and 
Competitive  Impact  Statement  did  not 
address  aqueous  cleaner  products.  This 
was  not  an  oversight.  After  its 
investigation,  the  United  States 
concluded  that  the  aqueous  cleaners 
produced  by  HoUis  and  Electrovert  were 
not  in  the  same  relevant  product  market. 
Because  of  these  facts,  the  allegations 
set  forth  in  the  Complaint  did  not 
include  the  aqueous  cleaner  product 
market.  Therefore,  the  relief  provided  by 
this  proposed  Final  Judgment  is 
adequate  to  remedy  the  violations 
alleged  in  the  Complaint. 

The  comments  also  raise  several  other 
concerns  over  the  use  of  the  Herfindahl- 
Hirschman  Index  as  a  tool  for 
determining  market  concentration,  how 
the  industry  sources  interviewed  by  the 
United  States  were  selected,  and 
whether  Electrovert's  motive  in  making 
the  acquisition  was  properly 
considered.  These  concerns  are  all 
addressed  in  the  attached  responses. 
After  careful  consideration  of  the 
comments,  the  United  States  continues 
to  believe  that  for  the  reasons  stated  in 
the  responses  to  the  comments  and  in 
the  Competitive  Impact  Statement,  the 
proposed  Final  Judgment  would  be 
adequate  to  remedy  the  risks  to 
competition  presented  by  the  proposed 
acquisition  and,  therefore,  the  proposed 
Final  Judgment  is  in  the  public  interest. 

After  the  comments  and  responses 
have  been  published  in  the  Federal 
Register,  pursuant  to  15  U.S.C.  16(d),  of 
the  APPA,  the  Untied  States  will  move 
this  Court  for  entry  of  the  proposed 
Final  Judgment 

Dated:  January  14, 1993. 

Respectfully  submitted. 
Erin  L.  Carter, 

Attorney,  Antitrust  Division,  U.S.  Department 
of  Justice.  555  4th  Street.  NW..  Hoom  10- 
437.  Washington.  DC  20001  (202)307-0931. 

ExhibttC 

November  2, 1992. 

Mr.  P.  Tetiy  Lubeck,  Chief.  Litigation  11 
Section.  U.S.  DEPARTMENT  OF 
JUSTICE,  Antitrust  Division.  555  Fourth 
Street.  NW.,  room  10-437,  Washington, 
DC  20001 

Re:  Gvil  Action  No.  92  2206 
United  States  of  America  v.  Cookson 
Croup  PLC,  Electrovert.  LTD.,  and 
Electrovert  USA  Corp. 


Dear  Mr.  Lubeck:  Our  company  is  a 
manufacturer's  representative  who  has 
represented  HoUis  Automation  in  Florida  foe 
five  years.  We  have  been  In  this  business  for 
eleven  year*  during  which  we  previously 
represented  The  John  Treiber  Company.  I 
have  been  in  the  electronics  manu£u:turlng 
sector  for  twenty-three  years.  1  believe  that  I 
have  the  experience  and  the  insight  into  this 
industry  and  this  case  In  particular  to  offer 
the  following  comments  and  observations  of 
how  this  acquisition  will  adversely  impact 
the  electronics  industry,  the  US  economy  and 
possibly  our  national  security. 

1.  The  main  objective  in  the  acquisition  of 
HoUis  Automation/Bsterline  by  Cookson/ 
Electroveit  was  to  eliminate  competition  as 
demonstrated  by  the  presale  agreement  by 
Cookson  and  Esterline  to  replace  Hi-Tech 
Automation  (a  successful  HoUis 
representative  In  New  England)  vrith 
Equipment  Sales  Co.  (owned  by  Esterline). 
This  would  allow  Equipment  Sales/Esterline 
to  profit  from  Electrovert's  control  of  the 
marlietplace. 

2.  The  two  largest  wave  soldering 
manufacturers  (Holhs  and  Electrovert)  are 
now  owned  by  foreign  corporations,  i.e. 
Cookson  (British)  and  Electrovert  (Canadian). 
Impact:  (a.)  Historically  the  competition 
between  HoUis  and  Electrovert  has  pushed 
the  technological  aspects  of  mass  soldering 
forward.  This  has  been  a  great  benefit  to  our 
electronics  and  defense  industries  as 
witnessed  by  the  increase  in  soldering 
reliability  and  throughput.  Now  that 
Electrovert  will  control  more  than  50%  of  the 
marketplace,  there  *vill  be  no  need  to  invest 
in  R&D  to  maintain  their  market  position. 
The  other  competitors  (Technical  Devices. 
John  Treiber.  et  al)  are  considerably  smaller 
and  have  yet  to  demonstrate  significant 
technological  impact  in  the  industry. 
(Technical  Devices  recently  lost  a  patent  suit 
to  Electrovert  for  copying  the  design  of 
Electovert's  wave.)  (b.)  Cookson,  for  whatever 
reason,  could  decide  to  cease  manufacturing 
altogether  or  move  out  of  the  US,  seriously 
jeo{Mrdizing  companies  dependent  upon 
them  for  spare  parts.  In  fact  many  HoUis 
customers  are  already  experiencing  a 
shortage  of  spare  parts  and  lack  of  customer 
support 

3.  Three  of  the  four  proposed  licensees  of 
the  AirKnife  technology  are  foreign 
corporations,  one  of  which  (Seitz  ft 
Hohnerlein)  has  strong  connectioiu  to  the 
Fodor  fomily  (one  time  owners  of 
Electrovert).  We  want  to  keep  American 
industry  strong,  especially  high  tech 
industry,  and  keep  it  in  the  USA!  The 
Department  of  Justice  investigation 
concludes  that  wave  soldering  is  the  only 
viable  method  of  mass  production  soldering 
of  PCB's  using  pin-in-hole  technolo©'. 
Having  foreign  corporations  controlling  this 
market  does  not  seem  to  be  in  the  best 
interest  of  the  US. 

4.  Licensing  of  the  AirKnife  technology  is 
not  as  simple  as  it  sounds.  An  AirKnife 
caimot  be  just  "bolted  on"  to  an  existing 
machine.  Technical  changes  to  incorporate 
the  AirKnife  into  existing  machine  designs 
would  require  substantial  design  changes 
(almost  from  the  ground  up).  VentUation 
controlling  the  tin/lead  solder  is  critical  to 


sucoassfol  operations.  Are  the  licensees  going 
to  be  able  to  accomplish  it  to  meet  the 
requirements  of  the  Judgement?  Or  %¥U1  they 
spend  time  and  money  to  find  out  how 
difBcuh  a  task  it  is  and  be  bogged  down  and 
wotM  off  one  year  after  the  judgement? 
Whereas,  Electrovert  wiU  manufacture  and 
market  the  HoUis  AirKnife  model  already 
designed  and  proven.  Even  the  Justice 
complaint  acknowledges  the  feet  that 
entering  the  market  would  be  nearly 
Impossible. 

5.  Why  would  Esterline  sell  a  $16KK 
cranpany  (1991  sales— page  5  of  complaint) 
for  approximately  SIOKK  (page  3  impact 
statement)? 

6.  The  glaring  oversight  to  us  in  the 
industry  was  the  omission  of  the  issue  of  the 
aqueous  cleaning  equipment  in  the 
competitive  impact  statement.  Both  HoUis 
and  Electrovert  are  dominant  figures  in  this 
marketplace.  There  are  only  three  other 
aqueous  cleaning  manufacturers  in  the 
industry  (Westek.  John  Treiber.  and 
Technical  Devices).  This  could  have  any 
even  greater  competitive  market  impact  than 
wave  soldering. 

7.  As  demonstrated  by  Electrovert's  first 
assimilation  of  HoUis  equipment  (they 
moved  the  cleaner  production  to  their 
Camdenton.  MO  facility  almost 
immediately),  it  was  the  cleaner  line  that 
they  Mfere  more  interested  in  acquiring.  Right 
away  Electrovert  began  advertising  and 
selling  the  HoUis  aqueous  cleaners  under  the 
Electrovert  name,  same  price  but  less 
warranty.  This  was  in  comf)etition  with  the 
HoUis  representatives  who  were  promised 
that  the  two  lines  would  be  maintained  as 
separate  entities.  (See  enclosure  #1  dated 
March  18. 1992.)  However,  as  noted  in  our 
termination  letter  (enclosure  #2  dated 
October  28, 1992),  the  antitrust  litigation  is 
being  blamed  for  part  of  our  woes. 

8.  As  soon  as  the  sale  took  place, 
Electrovert  representatives  b*^an  to  receive 
HoUis  sales  leads  and  other  competitive  sales 
information  (quotations  and  sales  activity 
and  forecasts).  This  "inside  information" 
gave  them  the  advantage  In  knowing  where 
our  sales  activities  were  and  our  negotiations. 
The  Electrovert  reps  would  then  call  on  the 
same  customers  and  try  to  undermine  the 
HoUis  reps. 

9.  This  action  by  Cookson  is  a  repeat  of  the 
Fry-Alpha  acquisitions,  two  competitors  in 
the  solder  and  chemical  markets.  Since  the 
acquisition  Alpha  has  focused  only  on 
electronics,  and  Fry  has  focused  on  non- 
electronic accounts.  In  effect  it  eliminated  a 
competitor  in  each  of  these  markets. 

10.  Customers  and  interested  parties  who 
were  interviewed  by  the  Department  of 
Justice  were  not  informed  of  the  proposed 
final  judgement.  Ahnost  without  exception. 
they  are  amazed  that  the  sale  is  going  to  tie 
allowed  to  take  place  knowing  the  adverse 
effect  it  will  have  on  our  industry. 

11.  The  only  solution  that  is  in  the  best 
interest  of  the  US  is  the  divestiture  of  HoUis 
by  Cookson  to  a  viable  US  company  and  the 
restoration  of  HoUis  and  Its  technology  to  the 
condition  before  acquisition.^mewhere 
along  the  way  we  must  stop  the  drain  of  our 
high  tech  industries  by  foreign  acquisition. 
The  place  must  be  here  and  now! 


I  urg0  you  to  vrithdraw  your  support  of  the 
proposed  final  fudgement  and  pursue 
divestiture  thus  sending  a  clear  message  to 
multinational  OMporations  that  they  simply 
may  not  eliminate  competition  with  their 
checkbooks.  I  offer  my  assistance  to  my 
government  in  whatever  is  necessary  to 
achieve  this  goal. 
Sincerely, 
Edwin  J.  Booth,  m. 
Century  Automation. 
B}B:eb 
Enclosures 
cc:  President  George  Biah,  Senator  Connie 

Mack,  Senator  Bob  Graham,  Representative 

Bill  McCollum. 

VS.  Department  of  Justios 

Antitmst  Division 

Dialed:  January  8, 1993. 
Mr.  Edwin ).  Booth,  DI,  Century  Automation, 
108  Bay  Hanunock  Lane,  Longwood, 
Florida  32779. 
Re:  United  States  v.  Cookson  Group,  pic. 

Bectrovert  Ltd.,  and  Electrovert  U.S.A. 
Corp.  Qvil  Action  92-2206 

Dear  Mr.  Booth: 

This  letter  responds  to  your  letters  dated 
November  2, 1992,  to  the  Antitrust  Division, 
and  November  5, 1992,  to  President  Bush, 
commenting  on  the  proposed  Final  Judgment 
in  the  above-referenced  civil  antitrust  case, 
which  challenges  the  acquisition  of  the  assets 
of  Mollis  Automation  Company  ("HoUis")  by 
Cookson  Group,  pic's  wholly-ovmed 
subsidiary,  Electrovert  U.S.A.  Corp. 
("Electrovert").  The  Complaint  alleges  that 
the  acquisition,  as  originally  structured, 
violated  section  7  of  the  Clayton  Act,  as 
amended,  15  U.S.C.  18,  because  its  effects 
may  be  substantially  to  lessen  competition  in 
the  North  American  high  performance  and 
mid-range  wave  soldering  machine  markets. 
Under  the  proposed  Final  Judgment, 
Electrovert  would  be  required  to  license 
Mollis'  wave  soldering  technology,  including 
Mollis'  patented  "hot  air  knife,"  to  two  of 
four  current  industry  participants.  The 
licenses  are  designed  to  eliminate  the 
anticompetitive  effects  arising  from 
Electrovert's  acquisition  of  Mollis'  wave 
soldering  machine  assets  by  enabling  these 
firms  to  reposition  their  products  to  replace 
competition  that  would  otherwise  be  lost  by 
this  acquisition  and  to  effectively  meet  the 
full  variety  of  customer  needs  for  high 
performance  and  mid-range  wave  soldering 
machines. 

You  expressed  concern  that  the  two  largest 
wave  soldering  manufacturers  in  the  United 
States  are  now  owned  by  a  single  foreign 
corporation  and  that  three  of  the  four 
possible  licensees  of  the  "hot  air  knifs"  and 
other  Mollis  technology  are  also  foreign 
corporations.  The  impact  of  this,  you  state, 
could  affect  the  strength  of  American 
industry,  impede  technological  innovations 
in  wave  soldering,  and  imp>act  spare  parts 
availability  in  the  United  States. 

The  mandate  of  the  Antitrust  Division 
("Division")  when  reviewing  any  acquisition 
is  to  determine  whether  the  effect  of  the 
acquisition  may  be  substantially  to  lessen 
competition  for  a  particular  relevant  market 


within  a  defined  geographic  area.  The 
antitrust  laws  that  govern  this  review  process 
are  nationality  neutral.  Those  laws  protect 
against  the  possibility  that  a  merger  coidd 
enable  the  resulting  ffrm  to  exercise  market 

fower  and  harm  U.S.  consumers  through 
igher  prices  or  reduced  output.  In  assessing 
the  likelihood  of  these  potential  effects,  the 
antitrust  laws  do  not  distinguish  between 
foreign  and  domestic  coihpanies  that  wish  to 
purchase  domestic  companies  since  it  is  the 
likelihood  of  hann — rather  than  its  possible 
source— with  which  the  antitrust  Laws  are 
concerned. 

It  is  true  that  since  Electrovert  acquired 
Mollis'  wave  soldering  assets.  Technical 
Devices  is  the  only  United  States  company  to 
manubcture  high  performance  and  mid- 
range  wave  soldering  machines.  Although 
three  of  the  four  possible  licensees,  Sen^)ey 
Incorporated  ("Sensbey"),  Soltec 
International  B.V.  ("Soltec"),  and  Seitz  and 
Mohnerlein  ("Seho"),  are  owned  by  foreign 
parents,  each  company  has  made  a 
substantial  investment  in  the  United  States 
wave  soldering  market.  Each  company  has 
offices,  trained  sales  staff  and  service 
technicians,  spare  parts  inventory, 
demonstration  facilities,  and  proven  track 
records  for  reliability  in  both  foreign  and 
domestic  markets.  In  addition,  two  of  these 
companies  are  contemplating  building  wave 
soldering  machine  manufacturing  facilities  in 
the  United  States.  Each  firm,  including 
Technical  Devices,  appears  well  positioned 
to  compete  effectively  in  the  North  American 
high  performance  and  mid-range  wave 
soldering  machine  markets. 

After  an  extensive  investigation,  we 
determined  that  the  proposed  Final  Judgment 
likely  would  be  procompetitive  and  would 
encourage  technological  innovation  in  wave 
soldering.  About  75  percent  of  Mollis'  wave 
soldering  machine  sales  included  the  "hot  air 
knife."  Licensing  the  "hot  air  knifis"  would 
expand  the  competitive  choices  currently 
available  to  air  knife  customers  that 
previously  had  only  one  source.  Licensing 
the  air  knife  also  is  attractive  because  the  air 
knife  likely  will  gain  importance  over  the 
next  several  years  as  component  density  on 
printed  circuit  boards  increases.  Although 
Electrovert  and  Mollis  have  been  the 
technological  leaders  in  wave  soldering,  the 
proposed  licensees  have  made  and  likely  will 
continue  to  make  important  technological 
contributions  to  this  industry.  Sensbey 
introduced  the  first  high  performance  wave 
soldering  machine  to  North  America,  while 
Soltec  and  Seho  were  the  first  to  manufacture 
and  market  nitrogen-inert  atmosphere  wave 
soldering  machines. 

We  understand  that  incorporating  the  "hot 
air  knifa"  will  require  design  changes  to  all 
of  the  proposed  licensees'  wave  soldering 
machines  and  that  some  machines  will 
require  moie  extensive  changes  than  others. 
However,  the  proposed  Final  Judgment 
requires  Electrovert  to  demonstrate  to  our 
satisfaction  that  each  proptosed  licensee  has 
the  capability  and  incentive  to  produce  wave 
soldering  machines  incorporating  the  "hot  air 
knife"  and  compete  effectively  in  the  sale  of 
these  %vave  soldering  machines  in  North 
America  within  one  year  from  the  date  of  the 
license.  To  satisfy  us  that  the  proposed 


licensees  have  the  economic  incentive  to 
redesign  their  machines  to  accept  the  hot  air 
knife,  Electrovert  may  have  to  offer 
worldwide  licenses,  rather  than  the  North 
American  licenses  that  would  be  required  by 
the  proposed  Final  Judgment  If  Electrovert 
does  not  secure  two  acceptable  licenses 
within  the  timetable  outlined  in  the  proposed 
Final  Judgment,  a  trustee  will  be  appointed 
to  satisfy  the  requirement 

During  our  investigation.  %ve  concluded 
that  de  novo  entry  into  the  North  American 
high  performance  or  mid-range  wave 
soldering  machine  market  wmild  not  be 
timely,  likely,  or  sufficient  to  ameliorate  the 
lesseniiig  of  competition  that  would  result 
from  this  transaction.  Mowever,  the  prop>osed 
licensees  are  all  manufacturers  of  either  high 
performance  or  mid-range  wave  soldering 
machines,  or  both.  Redesigning  their 
machines  to  accommodate  the  "hot  air  knife" 
would  take  much  less  time  and  money  than 
de  novo  entry. 

You  expressed  concern  that  Electrovert 
may  Jeopardize  spare  parts  availability  in  the 
United  States.  Spare  parts  availability  is 
crucial  to  success  for  any  wave  soldering 
manufacturer  and  is  a  profitable  part  of  its 
business.  If  Electrovert  were  to  cut  back  on 
available  spare  parts  in  North  America,  it 
would  seriously  impact  on  its  future  sales. 
Even  if  Electrovert  moved  its  manufacturing 
facilities  out  of  the  United  States,  parts 
required  by  customers  could  be  inventoried 
here  or  could  likely  be  obtairted  within  24 
hours  by  using  overnight  mail  services. 
Because  of  the  critical  nature  of  spare  parts 
availability  to  reputation  and  future  success 
for  the  manufacturer,  Electrovert  is  unlikely 
to  jeopardize  spare  parts  availability  in  the 
United  States  and  North  America. 

You  also  expressed  concern  that  the 
Competitive  Impact  Statement  did  not 
address  aqueous  cleaners.  This  was  not  an 
oversight.  Mollis  manufactures  only  a  plastic 
aqueous  cleaner,  while  Electrovert 
manufactures  only  a  stainless  steel  cleaner, 
which  is  more  durable  and  expensive  than 
plastic  cleaners.  Although  both  products  will 
clean  a  printed  circuit  board,  our  analysis 
determined  that  these  two  types  of  aqueous 
cleaners  are  not  in  the  same  relevant  product 
market  because  consumers  generally  do  not 
view  stainless  steel  cleaners  as  good 
substitutes  for  plastic  aqueous  cleaners  even 
if  prices  for  the  latter  were  increased  by  5  to 
10  percent  for  a  significant  period  of  time. 

You  stated  that  the  main  objective  of  this 
acquisition  was  to  eliminate  competition  in 
the  wave  soldering  market  and  to  allow 
Esterline  Corporation  ("Esterline").  Mollis' 
parent  corporation,  to  benefit  by  replacing  a 
Mollis  representative  with  one  owned  by 
Esterline.  You  also  expressed  surprise  that 
Esterline  would  sell  Mollis  for  only  about  SIO 
million.  Generally,  mergers  are  motivated  by 
financial  gain.  Although  there  are  many 
sources  of  gain,  the  Division  analysis,  as 
explained  above,  focuses  on  the  gain  of 
market  pxiwer  by  the  acquiring  party,  in  this 
case,  Electrovert. 

You  stated  that  individuals  we  interviewed 
during  our  investigation  were  "amazed"  that 
the  sale  would  be  allowed  to  stand  and  that 
they  were  not  informed  by  Division  attorneys 
of  the  proposed  Final  Judgment.  During  our 
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investigation,  we  Interviewed  customers, 
sales  representatives,  and  other  individuals 
in  the  industry  in  order  to  evaluate  the 
competitive  effects  of  the  acquisition.  At  that 
time,  we  did  not  know  what  the  results  of  the 
investigation  would  be  nor  whether  an 
appropriate  resolution  short  of  a  complete 
divestiture  existed.  In  this  case,  the 
procompetitive  solution  was  outlined  In  the 
proposed  Final  Judgment.  Since  a  proposed 
Pinal  ^ldgment  is  confidential  until  it  is  filed 
with  the  appropriate  Court,  we  are  not 
allowed  to  discuss  it  outside  the  Department 
of  justice. 

You  stated  that  shortly  af\er  Electrovert 
acquired  HoUis'  wave  soldering  assets, 
Electrovert  representatives  received  Mollis 
leads  and  other  sales  information.  This 
impacted  directly  on  your  sales  activities  and 
negotiations.  As  you  noted  in  your  letter, 
HoUis  was  sold  for  approximately  $10 
million.  The  parties  were  not  required  to 
report  this  transaction  under  the  Hart-Scott- 
Rodino  Act  because  the  assets  were  valued 
below  the  minimum  threshold  outlined  in 
the  Act.  A  complainant  brought  this 
transaction  to  our  attention.  When  we  began 
our  investigation,  the  transaction  had  been 
consummated  and  some  steps  had  already 
been  taken  to  merge  the  two  companies.  We 
entered  into  a  voluntary  agreement  with 
Electrovert  to  maintain  the  status  quo, 
preventing  Electrovert  from  taking  further 
action  to  terminate  or  move  functions, 
activities,  or  equipment  at  HoUis'  Nashua. 
^4ew  Hampshire  plant.  However,  because  of 
the  timing  of  our  investigation,  some 
information  exchanges,  such  as  sales  lead 
information,  had  already  taken  place  between 
the  parties.  The  voluntary  agreement  was  put 
in  place  to  prevent  any  more  serious 
commingling  of  the  companies. 

Finally,  you  expressed  concern  that  this 
transaction  is  similar  to  the  Fry-Alpha 
acquisition,  in  which,  you  state,  an 
aggressive  competitor  in  the  solder  market 
was  eliminated.  We  cannot  comment  on  the 
similarities  or  differences  between  these  two 
transactions.  Each  investigation  js  fact 
specific,  and  we  have  no  information 
concerning  the  Fry-Alpha  acquisition 
available  other  than  the  limited  information 
provided  in  your  letter. 

We  appreciate  your  bringing  your  concerns 
to  our  attention,  and  hope  that  this 
information  will  help  to  alleviate  them. 
While  we  understand  your  concerns,  we 
believe  that  the  proposed  Final  Judgment 
would  adequately  safeguard  competition  for 
high  performance  and  mid-range  wave 
soldering  machines  in  North  America  and 
that  entry  of  the  proposed  Final  Judgment  is 
in  the  public  interest.  Pursuant  to  the 
Antitrust  Pnx^dures  and  Penalties  Act,  a 
copy  of  your  letter  and  this  response  will  be 


published  in  the  Faderal  Rsfittar  and  filed 
with  the  Court. 
P.  Terry  Lubeck, 
Chief,  Litigation  II  Section. 
November  19, 1992. 
Mr.  P.  Terry  Lubeck.  Chief,  Utigstlon  D 
Section,  U.S.  Department  of  Justice, 
Antitrust  Division,  555  Fourth  Street, 
NW.,  room  10-^37.  Washington.  DC 
20001. 
Re:  Qvil  Action  No.  92  2206 
United  States  ofAnmica  v.  Cookson 

Group  PLC. 
Electrovert,  LTD.,  and  Electrovert  USA 

Corp. 
Dear  Mr.  Lubeck 

WE  HAVE  HAD  fTI!  By  that  1  mean  the 
citizens  of  the  United  States  of  America  are 
not  being  protected  by  the  laws  which  are  on 
the  books  to  look  after  the  future  well  being 
of  this  country.  The  case  which  I  am  writing 
about  is  one  where  our  Justice  Department 
failed  to  thoroughly  analyze  what  the  end 
result  will  be  and  why  it  has  happened.  This 
country  is  being  eaten  alive  by  foreign 
investors  in  the  technology  in  which  we  were 
once  the  world  leaders.  We  have  a  case  here 
where  our  antitrust  laws  would  prevent, 
without  any  question  in  my  mind,  this 
occurrance  of  a  British  company  buying  up 
the  number  two  competitor  and  then  having 
well  over  50%,  close  to  70%,  of  all  the  U.S. 
market  in  a  small,  but  very  technological 
field,  the  manufacture  of  electronic  systems. 
We  must  do  something  immediately,  and  I 
implore  you  to  help  me,  as  well  as  yourself. 
The  details  are  as  follows. 

One  point  that  must  be  made  in  the 
proposal  is  the  fact  that  we  have  lost  the . 
technology  of  pick  and  place  in  this  country. 
The  manufectiirers  have  all  diminished  and 
even  Universal  Engineering  who  was  the 
major  supplier  of  &is  type  of  equipment  no 
longer  builds  it  and  is  predominantly  selling 
Japanese  equipment.  The  wave  soldering 
machines  and  related  equipment  such  as 
cleaners,  will  now  be  controlled  by  foreign 
investments.  The  technology  is  a  basic  part 
of  the  electronic  manufacturing  process  and 
we  are  not  using  the  laws  we  have  on  the 
books  with  the  Antitrust  measures  to  even 
attempt  to  protect  our  industries.  The  surface 
mount  industry  was  basically  demolished  by 
better  technology  overseas.  Here  we  are 
taking  better  technology  which  was 
developed  in  this  country  and  putting  it  in 
the  hands  of  overseas  companies. 

There  must  be  a  total  divestiture  of  all  the 
holdings,  information,  patents  and 
everything  involved  in  HoUis  Automation 
that  Electrovert  has  virtually  assimilated  in 
their  company.  HoUis  Automation  must  be 
reestablished  as  an  independent  company 
owned  by  American  dollars  and/or  investors. 

Investigation  alone,  by  yotir  personnel  in 
the  Justice  Department,  could  divulge  all  the 
aspects  that  represent  some  30  years 
experience  that  I  have,  and  possibly  similar 
experience  that  others  have  in  the  field  of 
electronic  assembly. 

I  have  a  degree  in  Mechanical  Engineering 
from  Georgia  Tech  and  have  owned  and 
operated  my  own  successfol  business  since 
1952.  My  expertise  has  given  me  a  complete 
insight  into  the  machine  tool  and  electronics 


industry.  We  have  already  allowed  our  basic 
machine  tool  industry  to  be  destroyed  by 
foreign  owned  companies.  Our  electronics 
industry  on  the  component  level  has  been 
virtually  demoUshed.  We  still  have  a  slight 
edge  In  the  particular  area  of  soldering  and 
cleaning  machines. 

Our  company  is  a  manufacturer's 
representative  who  has  been  Involved  with 
HoUis  Automation  in  North  Carolina,  South 
Carolina,  Georgia,  Alabama,  Mississippi  and 
Tennessee  for  tw«nty-five  years.  My 
experience  with  this  industry  and  this  case 
in  particular  equip  me  to  precisely  comment 
on  how  this  acquisition  will  adversely 
impact  the  electronics  industry,  the  US 
economy  and  possibly  our  national  security. 

The  United  States  of  America  is  unique  in 
that  it  is  based  on  the  free  enterprise  system. 
Competition  is  healthy,  and  we  are 
astounded  that  a  mere  formula  (HHI).  Page  3, 
Paragraph  9  of  "COMPLAINT",  can 
jeopardize  that  competition.  What  could  the 
reason  be  for  this  acquisition  other  than 
Hoi  lis  Automation  has  developed  a 
technology  not  available  to  Electrovert?  Is 
that  a  reason  to  put  so  many  people  out  of 
work,  and  possibly  put  some  small 
businesses  out  of  business.  The  action  is 
thoughtless,  and  we  are  hard  put  to  Justify 
the  reason  the  Department  of  Justice  sees  fit 
to  allow  this. 

1.  The  main  objective  in  the  acquisition  of 
HoUis  Automation/Esterline  by  Cookson/ 
Electrovert  was  to  eliminate  competition  as 
demonstrated  by  the  presale  agreement  by 
Cookson  and  Esterllne  to  replace  Hi-Tech 
Automation  (a  successful  HoUis 
representative  in  New  England)  Mrith 
Equipment  Sales  Co.  (owned  by  Esterllne). 
This  would  allow  Equipment  Sales/Esterline 
to  profit  from  Electrovert's  control  of  the 
marketplace. 

2.  The  two  largest  wave  soldering 
manufacturers  (HoUis  and  Electrovert)  are 
now  owned  by  foreign  corporations.  I.e. 
Cookson  (British)  and  Electrovert  (Canadian). 
Impact:  (a.)  Historically  the  competition 
between  HoUls  and  Electrovert  has  pushed 
the  technological  aspects  of  mass  soldering 
forward.  This  has  been  a  great  benefit  to  our 
electronics  and  defense  Industries  as 
witnessed  by  the  increase  in  soldering 
reliability  and  throughput.  Now  that 
Electrovert  will  control  more  than  50%  of  the 
marketplace,  there  will  be  no  need  to  Invest 
In  R&D  to  maintain  their  market  position. 
The  other  competitors  (Technical  Devices, 
John  Treiber,  et  al)  are  considerably  smaller 
and  have  yet  to  demonstrate  significant 
technological  Impact  In  the  Industry. 
(Technical  Devices  recently  lost  a  patent  suit 
to  Electrovert  for  copying  the  design  of 
Electrovert's  wave.)  (b.)  Cookson,  for 
whatever  reason,  could  decide  to  cease 
manufacturing  altogether  or  move  out  of  the 
US,  seriously  Jeopardizing  companies 
dependent  upon  them  for  spare  parts.  In  fact, 
many  HoUls  oistomers  are  already 
experiencing  a  shortage  of  spare  parts  and 
lack  of  customer  support. 

3.  Three  of  the  four  proposed  licensees  of 
the  AlrKnlfe  technology  are  foreign 
corporations,  one  of  which  (Seitz  k 
Hohnerlein)  has  strong  connections  to  the 
Fodor  family  (one  time  owners  of 
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Electrovert).  We  want  to  keep  American 
industry  strong,  especially  high  tech 
industry,  and  keep  it  in  the  USA!  The 
Department  of  Justice  investigation 
concludes  that  wave  soldering  is  the  only 
viable  method  of  mass  production  soldering 
of  PCB's  using  pin-in-hole  technology. 
Having  foreign  corporations  controlling  this 
market  does  not  seem  to  be  in  the  best 
interest  of  the  US. 

4.  Licensing  of  the  AirKnife  technology  is 
not  as  simple  as  it  sounds.  An  AirKnife 
cannot  be  iust  "bolted  on"  to  an  existing 
machine.  Technical  changes  to  incorporate 
the  AtrKnive  into  existing  machine  designs 
would  require  substantial  design  changes 
(almost  from  the  ground  up).' Ventilation 
controlling  the  tin/lead  solder  is  critical  to 
successful  operations.  Are  the  licensees  going 
to  be  able  to  accomplish  it  to  meet  the 
requirements  of  the  judgment?  Or  will  they 
spend  time  and  money  to  fmd  out  how 
difficult  a  task  it  is  and  be  bogged  down  and 
worse  off  one  year  after  the  judgment? 
Whereas,  Electrovert  will  manufacture  and  . 
market  the  HoUis  AirKnife  model  already 
designed  and  proven.  Even  the  Justice 
complaint  acknowledges  the  feet  that 
entering  the  market  would  be  nearly 
impossible. 

5.  Why  %vould  Esterline  sell  a  $16KK 
company  (1991  sales — page  5  of  complaint) 
for  approximately  SIOKK  (page  3  impact 
statement)? 

6.  The  glaring  oversight  to  us  in  the 
industry  was  ttte  omission  of  the  issue  of  the 
aqueous  cleaning  equipment  in  the 
competitive  impact  statement.  Both  HoUis 
and  Electrovert  are  dominant  figures  in  this 
marketplace.  There  are  only  three  other 
aqueous  cleaning  manufacturers  in  the 
industry  (Westek,  John  Treiber,  and 
Technical  Devices).  This  could,  have  an  even 
greater  competitive  market  impact  than  wave 
soldering. 

7.  As  demonstrated  by  Electrovert's  first 
assimilation  of  HoUis  equipment  (they 
moved  the  cleaner  production  to  their 
Camdenton,  MO  facility  almost 
immediately).  It  was  the  cleaner  line  that 
they  were  more  interested  in  acquiring.  Right 
away  Electrovert  began  advertising  and 
selling  the  Hoi  lis  Aqueous  cleaners  under  the 
Electrovert  name,  same  price  be  less 
warranty.  This  was  in  competition  with  the 
HoUis  representatives  who  were  promised 
that  the  two  lines  would  be  maintained  as 
separate  entities.  However,  the  antitrust 
litigation  is  being  blamed  for  part  of  our 
woes. 

8.  As  soon  as  the  sale  took  place, 
Electrovert  representatives  b^an  to  receive 
HoUis  sales  leads  and  other  competitive  sales 
information  (quotations  and  sales  activity 
and  forecasts).  This  "inside  information" 
gave  them  the  advantage  in  knowing  where 
our  sales  activities  were  and  our  n^otiations. 
The  Electrovert  reps  would  then  call  on  the 
same  customers  and  try  to  undermine  the 
HoUis  reps. 

9.  This  action  by  Cookson  is  a  repeat  of  the 
Fry-Alpha  acquisitions,  two  competitors  in 
the  solder  and  chemical  markets.  Both  were 
aggressive  in  the  electronic  and  industrial 
markets.  Since  the  acquisition  Alpha  has 
focused  only  on  electronics,  and  Fry  has 


focused  on  non-electronic  accounts.  In  effect 
it  eliminated  a  ccHnpetitor  in  each  of  these 
markets. 

10.  Customers  and  interested  parties  who 
were  interviewed  by  the  Department  of 
Justice  were  not  informed  of  the  proposed 
final  judgment.  Almost  without  exception, 
they  are  amazed  that  the  sale  is  going  to  be 
allowed  to  take  place  knowing  the  adverse 
efiiact  it  will  have  on  our  industry. 

11.  The  only  solution  that  is  in  the  best 
interest  of  the  US  is  the  divestiture  of  HoUis 
by  Cookson  to  a  viable  US  company  and  the 
restoration  of  HoUis  and  its  technology  to  the 
condition  before  acquisition.  Somevvhere 
along  the  way  we  must  stop  the  drain  of  our 
high  tech  industries  by  foreign  acquisition. 
The  place  must  be  here  and  now! 

I  urge  you  to  withdraw  your  support  of  the 
proposed  final  judgment  and  pursue 
divestiture  that  they  simply  may  not 
eliminate  competition  with  their  checkbooks. 
I  offer  my  assistance  to  my  government  in 
whatever  is  necessary  to  achieve  this  goal. 

The  fact  Is,  gentlemen,  our  company  has 
salesmen  whose  livelihood  depend  on  the 
salary  and  commissions  provided  by  us. 
Hollis  Automation  has  been  one  of  our 
primary  principals,  providing  a  major  portion 
of  commissions  to  these  hard  working  men. 
I  am  sure  we  are  not  alone  in  the  endeavor 
to  help  others  maintain  a  good  living. 
Shouldn't  you  do  the  same  by  allowing 
Hollis  Automation  to  continue  with  what 
they  do  best? 

Very  truly  yours, 
Arnold  I.  Goldberg, 
Protech  Systems. 
AIG:  nng, 
cc:  President  George  Bush.  Congressman 

Newt  Gingrich,  Congressman  Ed  Jenkins, 

Senator  Sam  Nunn,  Senator  Wycbe  Fowler. 

U.S.  Department  of  Justice 
Antitrust  Division 

Dated:  January  8, 1993. 
Mr.  Arnold  I.  Goldberg, 
Protech  System,  679  Arnold  Mill  Road. 

Woodstock.  GA  30188. 
Re:  United  States  v  Cookson  Group,  pic. 
Electrovert  Ltd..  and  Electrovert  U.SA. 
Corp.  Civil  Action  No.  92-2206 

Dear  Mr.  Goldberg: 

This  letter  responds  to  your  letter  dated 
November  19. 1992,  commenting  on  the 
proposed  Final  Judgment  in  the  above- 
reforenced  civil  antitrust  case,  which 
challenges  the  acquisition  of  the  assets  of 
Hollis  Automation  Company  ("Hollis")  by 
Cookson  Group,  pic's  wholly-owned 
subsidiary,  Electrovert  U.S.A.  Corp. 
("Electrovet").  The  Compliant  alleges  that  the 
acquisition,  as  originally  structured,  violated 
section  7  of  the  Clayton  Act,  as  amended,  15 
U.S.C  18,  because  its  effects  may  be 
substantially  to  lessen  competition  in  the 
North  American  high  performance  and  mid- 
range  wrave  soldering  machine  markets. 
Under  the  proposed  Final  Judgment, 
Electrovert  would  be  required  to  license 
Hollis'  wave  soldering  technology,  including 
Hollis'  patented  "hot  air  knife,"  to  two  of 
four  current  industry  participants.  The 
licenses  are  designed  to  eliminate  the 


anticompetibve  effects  arising  from 
Electrovert's  acquisition  of  HoUis'  wave 
soldering  machine  assets  by  eitabling  these 
firms  to  reposition  their  products  to  replace 
competition  that  would  otherwise  be  lost  by 
the  acquisition  and  effectively  meet  the  fuU 
variety  of  customer  needs  for  high 
performarice  and  mid-range  wave  soldering 
machines. 

You  expressed  concern  that  the  two  largest 
wave  soldering  manufacturers  in  the  United 
States  are  now  owner  by  a  single  foreign 
corporation  and  that  three  of  the  four 
possible  licensees  of  the  "hot  air  knife"  and 
other  Hollis  technology  are  also  foreign 
corporations.  The  impact  of  this,  you  state, 
could  affect  the  strength  of  American 
Industry,  impede  technological  iimovabons 
in  wave  soldering,  and  impact  spare  parts 
availabUity  in  the  United  States. 

The  mandate  of  the  Antitrust  Division 
("Division")  when  reviewing  any  acquisition 
is  to  determine  whether  the  effect  of  the 
acquisition  may  be  substantially  to  lessen 
competitioii  for  a  particular  relevant  market 
within  a  defined  geographic  area.  The 
antitrust  laws  that  govern  this  review  process 
are  nationality  neutral.  Those  laws  protect 
against  the  possibility  that  a  merger  could 
enable  the  resulting  firm  to  exercise  market 
power  and  harm  U.S.  consumers  through 
higher  prices  or  reduced  output.  In  assessing 
the  likelihood  of  these  potential  effects,  the 
antitrust  laws  do  not  distinguish  between 
foreign  and  domestic  companies  that  wish  to 
purchase  domestic  companies  since  it  is  the 
likelihood  of  harm — rather  than  its  possible 
source— with  which  the  antitrust  laws  are 
concerned. 

It  is  true  that  since  Electrovert  acquired 
Hollis'  wave  soldering  assets.  Technical 
Devices  is  the  only  United  States  company  to 
manufiacture  high  performance  and  mid- 
range  wave  soldering  machines.  Although 
three  of  the  four  possible  licensees,  Sensbey 
Incorporated  ("Sensbey"),  Soltec 
International  B.V.  ("Soltec"),  and  Seitz  and 
Hohnerlein  ("Seho"),  are  owned  by  foreign 
parents,  each  company  has  made  a 
substantial  investment  in  the  United  States 
wave  soldering  market.  Each  company  has 
offices,  trained  sales  staff  and  service 
technicians,  spare  parts  inventory, 
demonstration  facilities,  and  proven  track 
records  for  reliabUity  in  both  foreign  and 
domestic  markets.  In  addition,  two  of  these 
companies  are  contemplating  bundling  wave 
soldering  machine  manufacturing  facilities  in 
the  United  States.  Each  firm,  including 
Technical  Devices,  app>ears  well  piositioned 
to  compete  effectively  in  the  North  American 
hi^  performance  and  mid-range  wave 
soldering  machine  markets. 

After  an  extensive  investigation,  we 
determined  that  the  proposed  Final  Judgment 
likely  would  be  procompetitive  and  would 
encourage  technological  innovation  in  wave 
soldering.  About  75  percent  of  Hollis'  wave 
soldering  machine  sales  included  the  "hot  air 
knife."  Licensing  the  "hot  air  knife"  would 
expand  the  competitive  choices  currently 
available  to  air  knifie  customers  that 
previously  had  only  one  source.  Licensing 
the  air  knife  also  is  attractive  because  the  air 
knife  likely  will  gain  importance  over  the 
next  several  years  as  component  density  on 
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printed  dicuit  boards  increases.  Although 
Electrovert  and  Hollis  have  been  the 
technological  leaders  in  wave  soldering,  the 
proposed  licensees  have  made  and  likely  will 
continue  to  make  important  technological 
contributions  to  this  industry.  Sensbey 
introduced  the  first  high  performance  wave 
soldering  machine  to  North  America,  while 
Soltec  and  Seho  were  the  first  to  manufacture 
and  market  nitrogen-inert  atmosphere  wave 
soldering  machines. 

We  understand  that  incorporating  the  "hot 
air  knife"  will  require  design  changes  to  all 
of  the  proposed  licensees'  wave  soldering 
machines  and  that  some  machines  will 
require  more  extensive  changes  than  others. 
However,  the  proposed  Final  Judgment 
requires  Electrovert  to  demonstrate  to  our 
satisfaction  that  each  proposed  licensee  has 
the  capability  and  incentive  to  produce  wave 
soldering  machines  incorporating  the  "hot  air 
knife"  and  compete  effectively  in  the  sale  of 
these  wave  soldering  machines  in  North 
America  vrithin  one  year  from  tha^te  of  the 
license.  To  satisfy  us  that  the  proposed 
licensees  have  the  economic  incentive  to 
redesign  their  machines  to  accept  the  hot  air 
knife,  Electrovert  may  have  to  offer 
worldwide  licenses,  rather  than  the  North 
American  licenses  that  would  be  required  by 
the  proposed  Final  Judgment.  If  Electrovert 
does  not  secure  two  acceptable  licenses 
within  the  timetable  outlined  in  the  proposed 
Final  Judgment,  a  trustee  will  be  appointed 
to  satisfy  the  requirement. 

During  our  investigation,  we  concluded 
that  de  novo  entry  into  the  North  American 
high  performance  or  mid-range  wave 
soldering  machine  market  would  not  be 
timely,  likely,  or  sufficient  to  ameliorate  the 
lessening  of  competition  that  would  result 
from  this  transaction.  However,  the  proposed 
licensees  are  all  manufacturers  of  either  high 
performance  or  mid-range  wave  soldering 
machines,  or  both.  Redesigning  their 
machines  to  accommodate  the  "hot  air  knife" 
would  take  much  less  time  and  money  than 
de  novo  entry. 

You  expressed  concern  that  Electrovert 
may  jeopardize  spare  parts  availability  in  the 
United  States.  Spare  parts  availability  is 
crucial  to  success  for  any  wave  soldering 
manufacturer  and  is  a  profitable  pwrt  of  its 
business.  If  Electrovert  were  to  cut  back  on 
available  spare  parts  in  the  United  States,  it 
would  seriously  impact  on  its  future  sales. 
Even  if  Electrovert  moved  its  manufacturing 
facilities  out  of  the  United  States,  parts 
required  by  customers  could  be  inventoried 
or  likely  could  be  obtained  within  24  hours 
by  using  overnight  mail  services.  Because  of 
the  critical  nature  of  spare  parts  availability 
to  reputation  and  futiire  success  for  the 
manufacturer,  Electrovert  is  unlikely  to 
jeopardize  spare  parts  availability  in  the 
United  States  and  North  America. 

You  also  expressed  concern  that  the 
Competitive  Impact  Statement  did  not 
address  aqueous  cleaners.  This  was  not  an 
oversight.  Hollis  manufactures  only  a  plastic 
aqueous  cleaner,  while  Electrovert 
manufactures  qply  a  stainless  steel  cleaner, 
which  is  more  durable  and  expensive  than 
plastic  cleaners.  Although  both  products  will 
clean  a  printed  circuit  board,  our  analysis 
determined  that  these  two  types  of  aqueous 


cleaners  are  not  in  the  same  relevant  product 
market  because  consumers  generally  do  not 
view  stainless  steel  cleaners  as  good 
substitutes  for  plastic  aqiieous  cleaners  even 
if  prices  for  the  latter  were  increased  by  5  to 
10  percent  for  a  significant  period  of  tinne. 

You  staled  that  individuals  we  interviewed 
dining  our  investigation  were  "amazed"  that 
the  sale  would  be  allowed  to  stand  and  that 
they  were  not  informed  by  Division  attorneys 
of  the  proposed  Final  Judgment.  During  our 
investigation,  we  interviewed  customers, 
sales  representatives,  and  other  individuals 
in  the  industry  in  order  to  evaluate  the 
competitive  effects  of  the  acquisition.  At  that 
time,  we  did  not  know  what  the  results  of  the 
investigation  would  be  nor  whether  an 
appropriate  resolution  short  of  a  complete 
divestiture  existed.  In  this  case,  the 
procompetitive  solution  was  outlined  in  the 
proposed  Final  Judgment.  Since  a  proposed 
Final  Judgment  is  confidential  until  it  is  filed 
with  the  appropriate  Court,  we  are  not 
allowed  to  discuss  it  with  third  parties. 

You  stated  that  shortly  after  Electrovert 
acquired  Hollis'  wave  soldering  assets, 
Electrovert  representatives  received  Hollis 
leads  and  other  sales  information.  This 
impacted  directly  on  your  sales  activities  and 
negotiations.  As  you  noted  in  your  letter, 
Hollis  was  sold  for  approximately  $10 
million.  The  parties  were  not  required  to 
report  this  transaction  under  the  Hart-Scott- 
Rodino  Act  because  the  assets  were  valued 
below  the  minimum  threshold  outlined  in 
the  Act.  A  complainant  brought  this 
transaction  to  our  attention.  When  we  began 
our  investigation,  the  transaction  had  been 
consummated  and  some  steps  had  already 
been  taken  to  merge  the  two  companies.  We 
entered  into  a  voluntary  agreement  with 
Electrovert  to  maintain  the  status  quo, 
preventing  Electrovert  from  taking  further 
action  to  terminate  or  move  functions, 
activities,  or  equipment  at  Hollis'  Nashua, 
New  Hampshire  plant.  However,  because  of 
the  timing  of  our  investigation,  some 
information  exchanges,  such  as  sales  lead 
information,  had  already  taken  place  between 
the  parties.  The  voluntary  agreement  was  put 
in  place  to  prevent  any  more  serious 
commingling  of  the  companies. 

You  also  expressed  concern  that  this 
transaction  is  similar  to  the  Fry-Alpha 
acquisition,  in  which,  you  state,  an 
aggressive  competitor  in  the  solder  market 
was  eliminated.  We  cannot  comment  on  the 
similarities  or  differences  between  these  two 
transactions.  Each  investigation  is  fact 
specific,  and  we  have  no  information 
concerning  the  Fry-Alpha  acquisition 
available  other  than  the  limited  information 
provided  in  your  letter. 

Finally,  you  expressed  concern  that  the 
Herfindahl-Hirschman  Index  ("HHI")  was  an 
inadequate  method  to  determine  the  effiscts 
of  an  acquisition  on  competition.  The  HHI  is 
a  formula  used  to  determine  market 
concentration  and  interpret  market  data. 
While  market  concentration  data  is  a  useful 
indicator  of  the  likely  competitive  effects  of 
a  merger,  it  provides  only  a  starting  point  for 
analyzing  the  competitive  impact  of  a  merger. 
After  a  full  investigation,  we  concluded  as 
you  do,  that  Electrovert's  acquisition  of  the 
Hollis  assets  likely  was  anticompetitive. 


We  appreciate  your  bringing  jrour  oracems 
to  our  attention,  and  hope  that  this 
Information  will  help  to  alleviate  them. 
While  we  understand  your  concerns,  we 
believe  that  the  pro{>08ed  Final  Judgment 
would  adequately  safeguard  competition  far 
high  pwrformance  and  mid-range  wave 
soldering  machines  in  North  America  and 
that  entry  of  the  proposed  Final  Judgment  is 
in  the  public  interest.  Pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act,  a 
copy  of  your  letter  and  this  response  will  be 
published  in  the  Fwlenl  EagMw  and  filed 
with  the  Court. 

Sincerely, 
P.  Terry  Lubeck. 
Chief,  Litigation  U  Section. 

Dated:  November  2, 1992. 

Mr.  P.  Terry  Lubeck, 

Chief,  Litigation  B  Section,  Antitrust 

Division,  U.S.  Department  of  Justice. 

Room  10-437,  555  Fourth  Street,  NW., 

Washington.  DC  20001. 
Reference:  Civil  Action  No.  92  2206,  United 

States  of  America  v.  Cookson  Group  PLC. 

Electrovert  Ltd.,  S-  Electrovert  U.S.A. 

Corporation. 

Dear  Sir: 

1  am  and  have  been  a  manufacturers 
representative  in  the  Midwest  for  twenty  one 
years.  During  that  time,  I  have  sold  only 
equipment  used  in  the  manufacture  of 
electronic  assemblies.  1  believe  1  am  very 
familiar  with  the  processes  and  equipment 
used  to  assemble  these  commodities. 

The  sale  of  Hollis  Automation  to  the 
Cookson  Group  represents  a  major  throat  to 
the  world  wide  electronics  industry.  During 
the  twenty  year  period  I  have  observed  the 
marketplace,  there  have  always  been  two 
major  soldering  machine  suppliers.  Hollis 
Automation  and  Electrovert.  Most  functional 
improvements  in  the  technology  during  this 
time  have  come  frt)m  Hollis  Automation. 

To  combine  the  two  companies  invites  lack 
of  development  and  runaway  pricing. 

The  other  manufacturers  of  soldering 
equipment  have  either  "come  and  gone"  or 
never  made  a  significant  impact  in  the 
domestic  market. 

Please  reconsider  the  sale  of  Hollis 
Automation  to  the  Cookson  Group 
companies. 

If  1  can  add  further  information  to  this 
subject,  please  feel  bee  to  contact  me. 

Best  regards, 
Richard  L  Turner. 


VS.  Department  of  Jastice 

Antitrust  Division 

Dated:  January  8, 1993. 

Mr.  Richard  L.  Turner, 

Productive  Manufacturing  Ideas,  Boute  5, 

Box  168,  Mt.  Home.  Arkansas  72653. 
Re:  United  States  v.  Cookson  Group,  pic; 

Electrovert  Ltd.;  and  Electrav&t  U.SA. 

Corp.  avil  Action  No.  92-2206. 

Dear  Mr.  Turner 

This  letter  responds  to  your  letter  dated 
November  2, 1992,  commenting  on  the 
proposed  Final  Judgment  in  the  above- 
reference  civil  antitrust  case,  which 
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challenges  the  proposed  acquisition  of  the 
assets  of  Mollis  Automation  Company 
("Hollis")  by  Cookson  Group,  pic's  whoUy- 
o%ime<l  subsidiary,  Electrovert  U.S.A.  Corp. 
("Electrovert").  The  complaint  alleges  that 
the  proposed  acquisition,  as  originally 
structured,  would  violate  section  7  of  the 
Qeyton  Act,  as  amended,  15  U.S.C  18, 
because  the  effect?  may  be  substantially  to 
lessen  competition  in  the  North  American 
high  performance  and  mid-range  wave 
soldering  machine  markets.  Under  the 
proposed  Final  Judgment,  Electrovert  is 
required  to  license  Hollis'  wave  soldering 
technology,  including  Hollis'  patented  "hot 
air  knife"  to  two  of  four  current  industry 
participants.  The  licenses  are  designed  to 
eliminate  the  anticompetitive  effects  arising 
from  Electrovert's  acquisition  of  Hollis'  wave 
soldering  machine  assets  by  enabling  these 
firms  to  reposition  their  products  to  replace 
competition  that  would  otherwise  be  lost  by 
the  acquisition  and  to  effectively  meet  the 
full  variety  of  customer  needs  for  high 
performance  and  mid-range  wave  soldering 
machines. 

You  expressed  concern  that  the 
combination  of  Hollis  and  Electrovert  will 
lead  to  a  lack  of  technological  innovation  in 
the  wave  soldering  industry  and  higher 
prices.  You  also  expressed  concern  that  the 
proposed  licensees  have  not  contributed 
significantly  to  innovation  in  the  United 
States  wave  soldering  markets  and  are 
unlikely  to  make  such  contributions  in  the 
future.  We  would  like  to  address  each  of 
these  concerns. 

It  is  true  that  since  Electrovert  acquired 
Hollis'  wave  soldering  assets.  Technical 
Devices  is  the  only  United  States  company  to 
manu&cture  high  performance  and  mid- 
range  wave  soldering  machines.  Although 
three  of  the  four  possible  licensees,  Sensbey 
Incorporated  ("Sensbey"),  Soltec 
International  B.V.  ("Soltec"),  and  Seitz  and 
Hohneriein  ("Seho"),  are  owned  by  foreign 
parents,  each  company  has  made  a 
substantial  investment  in  the  United  Stales 
wave  soldering  market.  Each  company  has 
offices,  trained  sales  staff  and  service 
technicians,  spare  parts  inventory, 
demonstration  facilities,  and  proven  track 
records  for  reliability  in  both  foreign  and 
domestic  markets.  In  addition,  two  of  these 
compianies  are  contemplating  building  wave 
soldering  machine  manufacturing  facilities  in 
the  United  States.  Each  firm,  including 
Technical  Devices,  appears  well  positioned 
to  compete  effectively  in  the  North  American 
high  performance  and  mid-range  wave 
soldering  machine  markets. 

Although  Electrovert  and  Hollis  have  been 
the  technological  leaders  in  wave  soldering, 
the  proposed  licensees  have  made  and  likely 
will  continue  to  make  important 
technological  contributions  to  this  industry. 
Sensbey  introduced  the  first  high 
performance  wave  soldering  machine  to 
North  America,  while  Soltec  and  Seho  were 
the  first  to  manufacture  and  market  a 
nitrogen-inert  atmosphere  wave  soldering 
machines. 

During  our  investigation,  we  learned  that 
approximately  75  percent  of  Hollis"  wave 
soldering  machine  sales  included  the  "hot  air 
knife."  further  investigation  revealed  that 


Mollis'  high  performance  and  mid-range 
wave  soldering  machines  were  considered  by 
many  customers  to  be  close  substitutes  for 
electiDvert  machines,  mainly  due  to  the  "hot 
air  knife."  Because  many  customers 
considered  Electrovert  and  Hollis'  high 
performance  and  mid-range  wave  soldering 
machines  close  substitutes,  post  acquisition, 
Electrovert  could  impose  a  small  but 
significant  increase  in  price.  Without 
technology  such  as  Hollis'  hot  air  knife,  other 
firms  would  be  unlikely  to  reposition 
themselves  to  replace  Hollis  as  the  primary 
competitive  alternative  to  Electrovet. 
However,  under  the  proposed  Final 
Judgment,  licensing  the  "hot  air  knife" 
would  expand  the  competitive  choices 
currently  available  to  air  knife  customers  that 
previously  had  only  one  source,  thus  making 
a  small  but  significant  price  increase  by 
Electrovert  unprofitable. 

Finally,  we  understand  that  incorporating 
the  "hot  air  knife"  will  require  design 
changes  to  all  of  the  proposed  licensees' 
wave  soldering  machines  and  that  some 
machines  will  require  more  extensive 
changes  than  others.  However,  the  proposed 
Final  Judgment  requires  Electrovert  to 
demonstrate  to  our  satisfaction  that  each 
proposed  licensee  has  the  capability  and 
incentive  to  produce  wave  soldering 
machines  incorporating  enable  these  firms  to 
reposition  their  products  to  replace 
competition  that  would  otherwise  be  lost  by 
the  acquisition  and  to  effectively  meet  the 
full  variety  of  customer  needs  for  high 
performance  or  mid-range  wave  soldering 
machines. 

Finally,  we  understand  that  incorporating 
the  "hot  air  knife"  will  require  design 
changes  to  all  of  the  proposed  licensees' 
wave  soldering  machines  and  that  some 
machines  will  require  more  expensive 
changes  than  others.  However,  the  proposed 
Final  Judgment  requires  Electrovert  to 
demonstrate  to  our  satisfaction  that  each 
proposed  licensee  has  the  capability  and 
incentive  to  produce  wave  soldering 
machines  incorporating  the  "hot  air  knife" 
and  compete  effectively  in  the  sale  of  these 
wave  soldering  machines  in  North  America 
within  one  year  form  the  date  of  the  license. 
To  satisfy  us  that  the  proposed  licensees  have 
the  economic  incentive  to  redesign  their 
machines  to  accept  the  hot  air  knif&, 
Electrovert  may  have  to  offer  worldwide 
licenses,  rather  than  the  North  American 
licenses  that  would  be  required  by  the 
proposed  Final  Judgment.  If  Electrovert  does 
not  secure  two  acceptable  licenses  within  the 
timetable  outlined  in  the  proposed  Final 
Judgment,  a  trustee  will  be  appointed  to 
satisfy  the  requirement. 

We  appreciate  your  bringing  your  concerns 
to  our  attention,  and  ho()e  that  this 
information  will  help  to  alleviate  them. 
While  we  understand  your  concerns,  we 
believe  that  the  proposed  Final  Judgment 
would  adequately  safeguard  competition  for 
high  performance  and  mid-range  wave 
soldering  machines  in  North  America  and 
that  entry  of  the  proposed  Final  Judgment  is 
in  the  public  interest.  Pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act,  a 
copy  of  your  letter  and  this  response  will  be 
published  in  the  Federal  Register  and  files 
with  the  Court. 


Sincerely, 
P.  Terry  Lubeck, 
Chief,  Litigation  11  Section. 

PndsioaSalM 

Dated:  November  9, 1992. 

Mr.  P.  Terry  Lubeck, 

Chief,  Litigation  II  Section,  U.S.  Department 
of  Justice,  Antitrust  Division,  555  Fourth 
Street.  NW..  room  10-A37,  Washington, 
DC  20001. 

Reference:  Civil  Action  No.  92  2206,  United 
States  of  America  v.  CooJcson  Group  PLC, 
Electrovert.  Ltd.,  and  Electrovert  USA 
Corp. 

Dear  Mr.  Lubeck: 

The  referenced  civil  action  pertained  to  the 
acquisition  of  Hollis  Automation  Company 
by  Cookson/Electrovert. 

I  have  been  either  a  direct  Hollis  employee, 
or  a  manufacturers  representative  for  Hollis, 
for  the  past  19  years.  This  background 
permits  me  to  have  the  necessary  expterience 
to  ask  you  to  withdraw  your  support  of  the 
proposed  final  judgment  to  this  suit  for  the 
following  reasons: 

1.  The  judgement  will  result  in  leaving 
only  one  viable  U.S.  manufocturer  of  wave 
solder  systems  (Technical  Devices  Company). 
This  is  a  relatively  small  company  and  it 
does  not  have  the  technical  or  monetary 
assets  to  compete  adequately. 

2.  The  judgement  will  result  in  the  vast 
majority  of  wave  solder  systems  now  in  use 
being  supporte<i  in  parts  and  service  by 
foreign  corporations. 

3.  The  judgement  stipulates  that  the 
patented  airknile  technology,  developed  in 
the  Untted  States  by  Hollis,  be  licensed  to 
two  of  four  designated  companies.  Only  one 
of  these  companies  is  a  U.S.  company.  One 
of  the  major  issues  of  the  recent  past  election 
was  the  shipping  of  U.S.  technologies  to 
foreign  corporations.  By  supporting  this  final 
judgement  you  are  allowing  this  to  occur 
again.  In  addition,  if  technical  devices  is  not 
one  of  the  licensees  (1  doubt  that  they  can 
afford  to  purchase  the  license  and  then  invest 
in  the  significant  costs  that  would  be 
required  to  modify  ing  their  existing 
equipment  to  incorporate  it),  this  American 
developed  patented  technology  would  be 
totally  foreign  owned. 

4.  The  wavesolder  process  is  a  critical 
technology  in  electronic  assembly.  It  is  used 
not  only  by  commercial  companies,  but  it  is 
also  a  vital  process  used  by  our  military 
contractors.  The  monopolized  control  of  the 
availability  of  machines,  spare  parts,  and 
technical  support  by  foreign  corporations 
could  seriously  jeopardize  our  national 
security. 

5.  Keeping  jobs  in  America  and  equal 
taxation  of  foreign  corporations  were  other 
major  issues  in  the  recent  elections.  If  our 
Government  decides  to  change  its'  foreign 
corporation  taxation  policies  Cookson/ 
Electrovert  could  very  well  decide  to  move 
its'  production  out  of  the  United  States, 
resulting  in  more  lost  American  jobs. 

In  summary,  the  proposed  final  judgement 
to  the  referenced  suit  is  not  favorable  to  the 
citizens  of  the  United  States  of  America,  and 
I  ask  that  you  withdraw  your  support. 

The  only  viable  solution  is  the  divestiture 
of  Hollis  by  Cookson/Electrovert  to  a  viable 
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U.S.  corporation,  and  the  return  ofHotHi  to 
Its'  fiscal  and  tachnical  positka  prior  to 
acquisition. 
Sincerely. 
Ronald  Herbert. 

CXI:  President  George  Bush,  President-Blect 
Bill  CUnton,  Mr.  Roaa  f 


VS. 


rfl 


Antitmst  Division 

Dated:  January  8. 1993. 

Mr.  Ronald  Hofbert. 

Pnckioa  Sales,  5  Vista  D»l  Poata.  San 

Oementa,  CA  92672. 
Re:  United  States  v.  CooJcmo  Gmup.  pic, 

Ehctmveit  LuL.  and  Bactrovart  U.S^. 

CorfK.CMI  Action  9a-2aM. 
Dear  Mr.  Herbert- 

This  letter  respoodt  to  your  letter  dated 
November  9, 1902,  coanaiendng  on  the 
proposed  Final  )udgmnit  tn  the  abowe- 
refareaced  dril  antitrust  cm*,  which 
challenges  the  acquistion  of  the  assets  of 
HolUs  Automatian  Company  ("Hotlis")  by 
Cookson  Group,  pic's  wholly-owned 
subsidiary,  Blectrovert  U.S.A.  Corp^ 
("Blectrovert").  The  Complatot  alleges  that 
the  acquisition,  as  origkiaUy  structured, 
violated  sectloo  7  of  the  Qeyton  Act,  as 
amended.  15  VS.C.  18,  because  its  effects 
may  be  substantially  to  lessen  competition  in 
the  l^iorth  American  hi^  performance  and 
mid-range  wave  soldering  machine  markets. 
Under  the  proposed  final  Judgment, 
Electrovert  would  be  required  to  license 
Hollis'  wave  soldering  technology,  including 
Hollis'  patented  "hot  air  knife,"  to  two  at 
four  current  industry  pertidpants.  The 
Licenses  are  designed  to  eliminate  the 
anticorapetitive  effects  arising  from 
Electrovert's  acquisition  of  HolHs'  wave 
soldering  machine  assets  by  enabling  these 
firms  to  reposition  their  products  to  replace 
competition  that  would  otherwise  be  lost  by 
the  acquisition  and  allow  these  firms  to 
effectively  meet  the  tail  variety  of  customer 
needs  for  high  peribrmance  and  mid-range 
wave  soldering  machines. 

You  expressed  concern  that  the  two  largest 
wave  soldering  manufecturers  in  the  United 
States  are  now  owned  by  a  single  foreign 
corporation  and  that  three  of  the  four 
possible  licensees  of  the  "hot  air  knife"  and 
other  Hollis  technology  are  also  foreign 
corporations.  The  impact  of  this,  you  state, 
could  affect  the  strength  of  American 
indiutry.  unpede  technological  innovations 
in  wave  soldering,  and  impact  spare  parts 
availability  in  the  United  States. 

The  mandate  of  the  Antitrust  Division 
("Division")  when  reviewing  any  acquisition 
is  to  determine  whatbw  the  afiact  of  the 
acquisition  may  be  substantially  to  lessen 
competition  for  a  particular  relsvant  market 
within  a  defiaad  giaegraphic  area.  The 
antitrust  laws  that  gowem  this  review  ptocaas 
are  nationality  aeutr^.  Tkoae  lavn  protect 
against  the  poaaibility  that  a  maigoi  could 
eoaUe  the  resuhiae  fiim  to  axarriaa  market 
power  and  harm  U.&  fimwnaw  throiiih 
higher  pricaa  or  reduced  output.  In 
the  likelihood  of  thaae  polantial  effects,  the 
antitrust  laws  do  not  distinguish  between 
fjieitm  and  diaiiasrir  mmnaaiaa  that  wiah  to 


Burchase  domestic  oonpaniea  since  it  is  die 
kelihood  of  harm— rather  thaa  Its  poesibfe 
source— writh  vrfaich  the  antltniat  laws  are 
concerned. 

It  is  true  that  since  Electrovert  acquired 
Hollis'  wave  soldering  assets,  Technical 
Devices  is  the  only  United  States  company  to 
manufectura  high  performance  and  mid- 
range  wave  soldering  machines.  Although 
three  of  the  four  possible  hcensees,  Sensbey 
Incorporated  ("Sensbey"),  Sohec 
International  B.V.  ("Soltec").  and  SelU  and 
Hohnerlein  ("Seho"),  are  owned  by  foreign 
parents,  each  ounpany  has  made  a 
substantial  investment  In  the  United  States 
wave  soldering  market  Bach  company  has 
offices,  trained  sales  staff  and  service 
technicians,  spare  parts  inventory, 
demonstration  facilities,  and  proven  track 
records  for  reliability  in  both  foreign  and 
domestic  markets.  In  addition,  two  of  these 
companies  are  contemplating  building  wave 
soldering  machine  manufacturing  facilities  in 
the  United  States.  Each  firm,  including 
Technical  Devices,  appears  well  positioned 
to  compete  effectively  in  the  North  American 
high  (>erformance  and  mid-range  wave 
soldering  machine  markets. 

After  an  extensive  investigation,  we 
determined  that  the  proposed  Final  Judgment 
likely  would  be  procompetilive  and  would 
encourage  technologica]  innovation  in  wave 
soldering.  About  7S  percent  of  Hollis'  wave 
soldering  machine  sales  included  the  "hot  air 
knife."  Licensing  the  "hot  air  knifia"  would 
expand  the  competitive  choices  currently 
available  to  air  knife  customers  that 
previously  had  only  ana  source.  Licensing 
the  air  knife  also  is  attractive  because  the  air 
knife  likely  will  gain  importance  ovw  the 
next  several  years  as  component  density  on 
printed  circuit  boards  increases.  Although 
Electrovert  and  Hollis  have  been  the 
technological  leaders  in  wave  soldering,  the 
proposed  licensees  have  mads  and  likely  will 
continue  to  make  important  technologial 
contribubons  to  this  industry.  Sensb^ 
introduced  the  first  high  pwformance  wave 
soldering  machine  to  Noiih  America,  while 
Sollec  and  Seho  were  the  first  to  manufectura 
and  market  nitrogen-inert  atmosphere  wave 
soldering  machines. 

We  uiHlerstand  that  incorporating  the  "hot 
air  knife"  will  require  design  changea  to  all 
of  the  proposed  licensees'  wave  soldering 
machines  and  that  some  machines  will 
require  more  extensive  changes  than  others. 
However,  the  proposed  Final  Judgment 
requires  Electrovert  to  demonstrate  to  our 
satisfaction  that  each  propoasd  licensee  has 
the  capability  and  incentive  to  produce  wave 
soldering  machines  incorporating  the  "hot  air 
knife"  and  compete  eSsctivaiy  in  the  sale  of 
these  wave  soldering  marhines  in  North 
America  within  one  year  from  the  date  of  the 
license.  To  satisfy  us  that  the  proposed 
licensees  have  the  ecoiiamic  incentive  to 
redesign  their  machines  to  accept  the  hot  air 
knife,  Electrovert  may  have  to  o0ar 
worldwide  licenses,  rather  than  the  Nortlk 
American  liceiuea  that  would  be  required  by 
the  propoaed  Final  Judgment  tf  Electrovert 
does  not  secure  two  acceptable  hcanaes 
within  the  timatabfe  outlined  in  the  proposed 
Final  Judgment,  a  trustee  will  be  appointed 
to  satisfy  the  requirement 


During  our  investigation,  we  concluded 
that  de  novo  entry  into  tiie  North  American 
high  performance  or  mid-range  wave 
soldering  machine  market  would  not  be 
timely,  likely,  or  sufficient  to  ameHonte  the 
lessening  of  competition  that  wrould  result 
from  this  transaction.  However,  the  proposed 
licensees  are  all  manufecturers  of  either  high 
performance  or  mid-range  wave  soldering 
machines,  or  both.  Redesigning  their 
machines  to  accommodate  the  "hot  air  knife" 
would  take  much  less  thne  and  money  than 
de  novo  entry. 

Finally,  you  expressed  concern  durt 
Electrovert  may  jeopardin  span  parts 
availability  in  the  United  States.  Spare  parts 
availability  is  crucial  to  success  for  any  wave 
soldering  manufacturer  and  is  a  profitable 
part  of  its  business.  If  Electrovert  were  to  cut 
back  on  available  spare  parts  in  the  United 
States,  it  would  seriously  impact  oo  Its  fbture 
sales.  Even  if  Electrovert  moved  its 
manufecturing  facilities  out  of  the  United 
States,  parts  required  by  customers  could  be 
inventoried  here  or  could  likely  be  obtained 
within  24  hours  by  using  overnight  mall 
services.  Because  of  the  critical  nature  of 
sptare  parts  availability  to  reputation  and 
future  success  for  the  manufacturer, 
Electrovert  is  unlikely  to  jeopardize  spare 
parts  availability  in  the  United  States  and 
North  America. 

We  appreciate  your  brh>ging  your  concerns 
to  our  attention,  and  hope  that  this 
information  will  help  to  alleviate  them. 
While  we  understand  your  concerns,  we 
believe  that  the  proposed  Final  Judgment 
would  adequately  safeguard  compertltian  for 
high  performance  and  mid-renge  wave 
soldering  machines  in  North  A^merica  and 
that  entry  of  the  proposed  Final  Judgment  is 
in  the  public  interest.  Pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act.  a 
copy  of  your  letter  and  this  response  wfll  be 
published  in  the  Federal  RagiiWr  and  filed 
with  the  Court. 
Sincerely, 

P.  Terry  Lubeck, 

Chief.  Litigatioa  U  Section. 

Sudooest  Import  Salea  Corp. 

Dated:  November  16. 1992. 

Mr.  Terry  Lubek. 

Chief  Litigation  U  Section.  U.S.  Department 
of  Justice,  Antitntti  Division,  555  Fourth 
Street N.W..  Room  iO-437.  Washington, 
DC  200Ot. 
Re:  Qvil  Action  «  92-2206.  U.S.  of  America 
VS.  Cookson  Group  P±.C  Electrovert, 
Ltd.,  and  Bectmrert,  17.&A,  Oorp. 
Dear  Mr.  Lubek: 

Our  company  is  an  industrial  electronic 
manufecturei-'s  representative  firm  which  has 
represented  Hollis  Automation  in  the 
Caribbean  area  for  the  pest  22  years.  I 
personally  have  been  involved  with  the 
electronic  industry,  specifically  pertaining  to 
automatic  soldering  for  the  pest  26  yeers.  As 
such  1  have  a  few  observations  and  objections 
to  the  rt>ove  mentioned  acquisition  of  Hoths 
Automation  by  the  Cookson  Group. 

1  specifically  deem  this  move  to  have  a 
negative  impact  on  the  U.S.  economy,  the 
U.S.  BlectTooic  Industry  and  the  Security  of 
the  United  States. 
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The  primary  purpose  of  this  purchase  of 
Hollis  Automation  by  the  Cookson  Group 
was  to  eliminate  their  primary  comp>etition. 
This  is  clearly  demonstrated  by  the  almost 
immediate  elimination  of  much  of  the  Hollis 
product  line  and  the  transfer  of  the  Hollis 
Aqueous  Cleaners  products  to  the  Electrovert 
plant  in  Missouri. 

As  a  result  of  this  purchase  the  two  largest 
wave  soldering  equipment  manufacturers  are 
now  foreign  owned.  It  has  been  precisely  the 
competition  between  Hollis  and  Electrovert 
which  has  advanced  the  technology  in  the 
wave  soldering  industry.  The  U.S.  has  been 
the  world  leaders  in  the  industry  since  mass 
soldering  was  invented,  now  we  are  relegated 
to  a  secondary  stature. 

Since  Hollis  and  Electrovert  are  now  one, 
Electrovert  controls  well  over  50%  of  the 
total  market.  All  other  soldering  companies 
combined  and  specifically  the  only  two 
remaining  U.S.  companies,  "Technical 
Devices  and  John  Treiber",  do  not  have  the 
resources  necessary  to  supplant  either  Hollis 
or  Electrovert  in  terms  of  product 
development  in  order  to  maintain  the  U.S. 
position  of  technological  leadership  in  the 
electronics  industry. 

One  of  Hollis'  most  important 
technological  advances  is  the  hot  air  knife 
solder  debridging  system  known  as  the 
"Accuknife".  Although  not  a  system  which  is 
a  requirement  for  all  companies  doing  wave 
soldering,  it  is  nevertheless  one  of  the  most 
sophisticated  processes  in  our  industry.  It  is 
capable  of  producing  soldering  results 
unachievable  by  any  other  means.  This 
process  has  long  been  a  serious  competitive 
factor  against  Elecbrovert's  sales  efforts.  Now 
Electrovert  owns  the  process.  Since  for  years 
they  have  down  played  the  attributes  of  the 
"Accuknife"  in  order  to  preserve  their 
credibility  in  the  market,  they  will  have  to 
continue  this  marketing  tactic  to  the 
detriment  of  the  industry  in  general. 

The  "Accuknife"  is  not  a  system  which  can 
be  readily  adapted  to  existing  machines.  This 
is  bom  out  by  several  attempts  by  secondary 
market  manufacturers  to  develope  a  bolt-on 
accessory  airknife  to  be  added  to  existing 
equipment.  All  these  attempts  failed.  An 
"Accuknife"  system  must  be  designed 
starting  with  a  clean  sheet  of  paper.  Much 
experimentation  and  adjustment  must  take 
place  before  a  viable,  reliable  and  effective 
system  is  developed. 

Although  there  have  been  several 
companies  proposed  as  licensees  of  the 
Accuknife  process,  it  is  doubtful  any  of  them 
will  be  able  to  afford  the  asking  price  for  the 
license,  develope  a  viable  system  and  market 
the  same,  while  keeping  the  cost  of  the 
equipment  competitive  with  existing 
equipment. 

The  obvious  outcome  of  all  this  is  the  loss 
of  the  United  States  technical  leadership 
particularly  with  respect  to  the  "Accuknife" 
process,  and-the  loss  of  this  process  to  the 
electronic  industry  in  general. 

Furthermore  numerous  companies 
throughout  the  country  are  equipped  with 
and  rely  upon  their  "Accuknife"  machines. 
The  loss  of  the  Hollis  support  for  this  pool 
of  functioning  system  will  undoubtedly 
compromise  these  companies'  competitive 
abilities  in  the  global  market. 


The  complaint  filed  left  an  entire  femily  of 
equipment  unaddressed.  The  "Aqueous 
Cleaners"  made  by  Hollis  and  Electrovert 
also  dominate  this  segment  of  the  market  Yet 
no  mention  is  made  of  the  feet  that 
Electrovert  for  many  years  tried 
unsuccessfully  to  break  into  the 
polypropalene  or  plastic  cleaner  market 
Alrnost  immediately  after  the  acquisition, 
Electrovert  moved  the  entire  production  line 
of  Hollis  plastic  cleaners  to  their  Missouri 
plant.  Once  again  this  leaves  only  a  handful 
of  smaller  companies  to  compete  with  the 
Electrovert  giant 

The  entire  electronics  industry,  be  it 
commercial,  industrial,  consumer,  or  military 
depends  extensively  on  the  wave  soldering 

{>rocess.  With  the  loss  of  Hollis,  the  U.S.  is 
osing  the  largest  and  only  real  competitor  to 
the  other  large  wave  soldering  equipment 
manufacturer  in  the  industry  ana  losing  it  to 
a  foreign  country. 

Some  years  ago  the  United  States 
dominated  the  shoe  manufacturing  industry. 
United  Shoe  Machinery  (U.S.M.)  in 
Massachussets  was  the  world's  leader  in  shoe 
manufacturing  equipment  production.  A  suit 
brought  by  the  U.S.  Department  of  Commerce 
compelled  U.S.M.  to  divest  itself  of  many 
corporation  divisions  and  activities.  Within  a 
few  years  the  company  was  crippled  beyond 
repair.  Today  the  U.S.  shoe  manufacturing 
industry  is  almost  non-existent. 

How  many  more  industries  must  we 
decimate  before  we  learn  that  many  of  our 
country's  laws  favor  foreign  companies  at  the 
expense  of  our  own? 

It  is  my  opinion  that  the  only  fair  and  just 
action  is  to  require  Electrovert/Cookson  to 
divest  itself  of  Hollis  in  its  entirety  to  a  U.S. 
company.  We  must  stop  shooting  ourselves 
in  the  foot! 

Sincerely, 
Sudouest  Import  Sales  Co.  Inc. 
Carlos  R  Hinojosa. 
xc:  Mr.  Bill  Clinton, 
Presidentelect. 
Mr.  Carols  Romero  Barcelo, 
Resident  Commissioner. 

MS.  Department  of  Justice 

Antitrust  Division 

Dated:  January  8, 1993. 
Mr.  Carlos  Hinojosa, 
Sudouest  Import  Sales  Corporation,  555 

Calle  Rosales,  Santurce,  Puerto  Rico 

00909-2099. 

Re:  United  States  v.  Cookson  Group,  pic, 
Electrovert  Ltd..  and  Electrovert  U.SA. 
Corp.,  Civil  Action  92-2206. 

Dear  Mr.  Hinojosa: 

This  letter  responds  to  your  letter  dated 
November  16, 1992,  commenting  on  the 
proposed  Final  Judgment  in  the  above- 
referenced  civil  antitrust  case,  which 
challenges  the  acquisition  of  the  assets  of 
Hollis  Automation  Company  ("Hollis")  by 
Cookson  Group,  pic's  wholly-owned 
subsidiary,  Electrovert  U.S.A.  Corp. 
("Electrovert").  The  Complaint  alleges  that 
the  acquisition,  as  originally  structiuvd, 
violated  section  7  of  the  Clayton  Act,  as 
amended,  15  U.S.C  18  ("Clayton  Act"), 
because  its  effects  may  be  substantially  to 


lessen  competition  in  the  North  American 
high  performance  and  mid-range  wave 
soldering  machine  markets.  Under  the 

E reposed  Final  Judgment,  Electrovert  would 
B  required  to  license  Hollis'  wave  soldering 
technology,  including  Hollis"  patented  "hot 
air  knife,"  to  two  of  four  current  industry 
participants.  The  licenses  are  designed  to 
eliminate  the  anticompetitive  effects  arising 
from  Electrovert's  acquisition  of  Hollis'  wave 
soldering  machine  assets  by  enabling  these 
firms  to  reposition  their  products  to  replace 
competition  that  would  otherwise  be  lost  by 
the  acquisition  and  to  effectively  meet  the 
full  variety  of  customer  needs  for  high 
performance  and  mid-range  wave  soldering 
machines. 

You  expressed  concern  that  the  two  largest 
wave  soldering  manufacturers  in  the  United 
States  are  now  owned  by  a  single  foreign 
corporation  and  that  three  of  the  four 
possible  licensees  of  the  "hot  air  knife"  and 
other  Hollis  technology  are  also  foreign 
corporations.  The  impact  of  this,  you  state, 
could  affect  the  strength  of  American 
industry  and  impede  technological 
innovations  in  wave  soldering,  and,  you 
suggest,  even  impact  spare  parts  availability 
in  the  United  States. 

The  mandate  of  the  Antitrust  Division 
("Division")  when  reviewing  any  acquisition 
is  to  determine  whether  the  effect  of  the 
acquisition  may  be  substantially  to  lessen 
competition  for  a  particular  relevant  market 
within  a  defined  geographic  area.  The 
antitrust  laws  that  govern  this  review  process 
are  nationality  neutral.  Those  laws  protect 
against  the  possibility  that  a  merger  could 
enable  the  resulting  firm  to  exercise  market 
power  and  harm  U.S.  consim:iers  through 
higher  prices  or  reduce  output.  In  assessing 
the  likelihood  of  these  potential  effects,  the 
antitrust  laws  do  not  distinguish  between 
foreign  and  domestic  companies  that  wish  to 
purchase  domestic  companies  since  it  is  the 
likelihood  of  harm — rather  than  its  possible 
source — with  which  the  antitrust  laws  are 
concerned. 

It  is  true  that  since  Electrovert  acquired 
Hollis'  wave  soldering  assets.  Technical 
Devices  is  the  only  United  States  company  to 
manufacture  high  performance  and  mid- 
range  wave  soldering  machines.  Although 
three  of  the  four  possible  licensees,  Sensbey 
Incorporated  ("Sensbey"),  Soltec 
International  B.V.  ("Soltec"),  and  Seitz  and 
Hohnerlein  ("Seho"),  are  owned  by  foreign 
parents,  each  company  has  made  a 
substantial  investment  in  the  United  States 
wave  soldering  market.  Each  company  has 
offices,  trained  sales  staff  and  service 
technicians,  spare  parts  inventory, 
demonstration  facilities,  and  proven  track 
records  for  reliability  in  both  foreign  and 
domestic  markets.  In  addition,  two  of  these 
companies  are  contemplating  building  wave 
soldering  machine  manufacturing  facilities  in 
the  United  States.  Each  firm,  including 
Technical  Devices,  appears  well  positioned 
to  compete  effectively  in  the  North  American 
high  performance  and  mid-range  wave 
soldering  machine  markets. 

After  an  extensive  investigation,  we 
determined  that  the  proposed  Final  Judgment 
likely  would  be  procompetitive  and  would 
encourage  technolc^ical  innovation  in  wave 
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soldsring.  About  7S  peroant  of  HoiUs'  wave 
soldering  machine  sales  inchidad  the  "hot  air 
kDife."  Licenting  the  "hot  air  knife"  would 
expand  the  wmpetitlTa  choices  cuirentiy 
available  to  air  knife  customen  that 
previously  had  only  one  source.  Licansing 
the  air  knife  also  is  attractive  because  the  air 
knife  likely  vrill  gain  importance  over  the 
next  several  years  as  component  density  on 
printed  circuit  boards  incraeses.  Although 
Electrovert  and  Hollis  have  been  the 
technological  leaden  tn  wave  soldering  the 
proposed  licensees  have  made  and  likely  will 
continue  to  make  important  tachnologia) 
contributions  to  this  industry.  Sensbey 
introduced  the  first  high  patfannaDce  wave 
soldering  machine  to  North  America,  while 
Soltec  and  Seho  were  the  first  to  manufecture 
and  market  nitrogen-inert  atmosphare  wave 
soldering  machinaa. 

We  understand  that  lacofponting  the  "hot 
air  knife"  will  require  desig^  changes  to  all 
of  the  proposed  licensees'  wave  soldering 
machines  and  that  aome  machines  will 
r^uire  more  extensive  changes  than  others. 
However,  the  proposed  Pinal  Judgment 
requires  Electrovert  to  demonatrate  to  our 
itatisbction  that  each  propoaed  licensee  has 
the  capability  and  incentive  to  pro«iuce  wave 
soldering  machines  incorporating  the  "hot  air 
knife"  and  compete  effectively  in  the  sale  of 
these  wave  soldering  machines  in  North 
America  within  one  year  from  the  date  of  the 
license.  To  satisfy  us  that  the  prop(»ed 
licensees  have  the  economic  incentive  to 
redesign  their  machines  to  accept  the  hot  air 
knife,  Electrovert  may  have  to  offer 
worldwide  licenses,  rather  than  the  North 
American  licenses  that  *»ould  be  required  by 
the  proposed  Final  Judgment.  If  Electrovert 
does  not  secure  two  acceptable  licenses 
within  the  timetable  outlined  in  the  proposed 
Final  Judgment,  a  trustee  will  be  appointed 
to  satisfy  the  requirement 

During  our  investigation,  we  concluded 
that  de  novo  entry  Into  the  North  American 
high  performance  or  mid-range  wave 
soldering  machine  market  would  not  be 
timely,  likely,  or  sufficient  to  ameliorate  the 
lessening  of  competition  that  would  result 
from  this  transaction.  However,  the  proposed 
licensees  are  all  manufacturers  of  either  high 
perfonr.ance  or  mid-range  wave  soldering 
machines,  or  both.  Redesigning  their 
machines  to  accommodate  the  "hot  air  knife" 
would  take  much  less  time  and  money  than 
de  novo  entry. 

You  expressed  concern  that  Electrovert 
may  jeopardize  spare  parts  availability  in  the 
United  States.  Spare  parts  availability  is 
crucial  to  success  for  any  wave  soldering 
manufacturer  and  is  a  f>rofltable  part  of  its 
business.  If  Electrovert  were  to  cut  beck  on 
available  spare  parts  in  the  United  States,  it 
would  seriously  impact  on  its  future  sales. 
Even  if  Electrovert  moved  its  manufacturing 
fedlities  out  of  the  United  States,  parts 
required  by  customers  could  be  inventoried 
here  or  could  likely  be  obtained  within  24 
hours  by  using  overnight  mail  services. 
Because  of  the  critical  nature  of  spare  puis 
availability  to  reputatioo  and  fiiture  success 
for  the  manufect\irar,  Electrovert  is  unlikely 
to  jeopardize  spare  parts  avaitability  in  the 
United  States  and  North  America. 

Finally,  you  also  npteased  concem  that 
the  Cimipetitive  bnpact  Stataaaent  did  not 


address  aqueous  ckaner*.  Thia  was  not  an 
oversi^t  Hollis  manubcturaa  only  a  plastic 
aqueous  cleaner,  while  Electrovert 
manufectures  only  a  stainless  steel  cleaner, 
which  is  more  durable  and  expensive  than 
plastic  cleaners.  Although  both  products  win 
clean  a  printed  circuit  board,  our  analysis 
determined  that  these  two  types  of  aqueous 
cleaners  are  not  in  the  same  relevant  product 
inarket  because  consumers  genarally  do  not 
view  stainless  steel  cleaners  as  good 
substitutes  for  plastic  aqueous  cleaners  even 
if  prices  for  the  latter  were  Increased  by  5  to 
10  percent  for  a  significant  period  of  time. 

We  appreciate  your  brining  your  concerns 
to  our  attention,  and  hope  that  this 
information  will  help  to  alleviate  them. 
While  we  understand  your  concerns,  we 
believe  that  the  propoaed  Pinal  Judgment 
would  adequately  safeguard  ctHnpetition  far 
high  performance  and  mid-range  wave 
soldering  machines  in  North  America  and 
that  entry  of  the  proposed  Final  Judgment  is 
in  the  public  interest.  Pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act,  a 
copy  of  your  letter  and  this  response  will  be 
published  in  the  Federal  Eagistar  and  filed 
with  the  Court. 

Sincerely, 
P.  Terry  Lubeck. 
Chief.  Litigation  n  Section. 

Qiristopher  Hill 

Dated:  November  20, 1992. 
Mr.  P.  Terry  Lubeck, 
Departwent  of  Justice.  555  Fourth  Street, 
SW..  room  10-437.  Wasbinpon.  DC 
20001. 

Dear  Mr.  Lubeck: 

The  judgement  rendered  In  the  9/29/92 
Qvil  Action  Number  92-2206  is  the  very 
reason  Bill  Qinton  will  occupy  the  White 
House  for  the  next  four  years.  This  decision 
has  left  only  one  semi-viable  manufacturer  of 
wave  soldering  equipment  in  the  United 
States.  (Technical  Devices)  The  feet  that 
Electrovert  was  able  to  acquire  and  eliminate 
Hollis  Automation  is  appalling. 

I  have  enclosed  a  summary  page  firom  the 
1991  Ceeris  Report,  which  summarized  the 
1990  wave  soldering  sales  in  North  America. 
The  acquisition  allowed  Electrovert  to  move 
from  45%  market  share  of  wave  soldering 
systems  to  66%  share.  Obviously,  1  do  not 
understand  what  constitutes  a  monopoly  but 
as  a  recently  laid  off  sales  manager  for  Hollis 
Automation,  1  certainly  recognize  restraint  of 
trade. 

Electrovert  has  already  virtually  eliminated 
most  of  the  Hollis  wave  soldering  equipment 
from  their  1993  product  line.  Licensing  air 
knife  technology  to  the  competition  is  like 
giving  a  slide  ruler  to  a  four  year  old.  They 
barely  understand  what  it  does,  much  less 
how  to  use  it.  1  expect  air  knife  technology 
will  all  but  disappear  within  several  years. 

With  higher  tarifb  coming  on  imports,  the 
net  result  will  be  higher  prices  and  fewer 
choices  for  U.S.  customers.  In  addition, 
Electrovert  has  changed  directions  and 
virtually  laid  off  everyone  at  Hollis.  More 
unemployment. 

While  I  can  appreciate  the  lawyer's  ability 
to  circumvent  the  law,  or  its  intent,  it  is  a  real 
American  tragedy  to  see  this  thirty  year  old 
company  eliminated. 


Newly  unampLoyed, 
QuiaHiU. 

Former  WetlanSalmUnnagar.  HoUit 
Automation. 
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U.S.  Depaitmnt  of  luatk* 

Antitiust  Division 

Dated:  January  8. 1993. 
Mr.  Christopher  Hill, 
4000ktedina. 
Piano,  Texat  7S074. 

Re:  United  Statet  v.  Cookson  Croup,  pic, 
ElectJtnrert  Ltd..  and  Electrovert  U.SA. 
Corp.  avil  Action  92-2206. 

Dear  Mr.  Hill: 

This  letter  responds  to  your  letter  dated 
November  20, 1992,  commenting  on  the 
proposed  Final  Judgment  in  the  above- 
referenced  civil  antitrust  case,  which 
challenges  the  acquisition  of  the  assets  of 
Hollis  Automation  Company  ("Hollis")  by 
Cookson  Group,  pic's  wholly-owned 
subsidiary,  Electrovert  U.S.A.  Corp. 
("Electrovert").  The  Complaint  alleges  that 
the  acquisition,  as  originally  structured, 
violated  section  7  of  the  Qayton  Act,  as 
amended,  15  U.S.C  18,  because  its  effects 
may  be  substantially  to  lessen  competition  in 
the  North  American  high  performance  and 
mid-range  wave  soldering  machine  markets. 
Under  the  proposed  Pinal  Judgment, 
Electrovert  «vould  be  required  to  license 
Hollis'  wave  soldering  technology.  Including 
Hollis'  patented  "hot  air  knife,"  to  two  ol 
four  current  industry  participants.  The 
license  is  designed  to  eliminate  the 
anticompetitive  effiacts  arising  from 
Electrovert's  acquisition  of  Mollis'  wave 
soldering  machine  assets  by  enabling  thaaa 
firms  to  reposition  their  products  to  replace 
competition  that  would  otherwise  be  lost  by 
this  acquisition  and  to  meet  the  full  variety 
of  customer  needs  for  high  performance  and 
mid-range  wave  soldering  machinee. 

In  your  letter,  you  expreased  concern  about 
the  size  of  Elactrovert's  post-acquiaition 
market  share  and  its  impact  on  the  wave 
soldering  market.  You  also  expwsaed 
concem  that  poet-acquisition.  Technical 
Devices  Company  ("Technical  Devicas")  i« 
the  only  viable  wave  soldering  machine 
manufecturer  in  the  United  States  and  that 
the  proposed  Ucensees  do  not  have  the 
capability  effectivdy  to  utiliaa  HoUis'  "hot 
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air  knife"  technology  to  compete  against 
Blectrovert 

The  tmndBtw  of  the  Antitrust  Division 
("Divitioa")  when  reviewing  an  acquisition 
is  to  detennine  whether  the  effect  of  the 
acquisition  may  be  substantially  to  lessen 
comfwtition  for  a  {>articular  relevant  market 
within  a  defined  geographic  area.  Market 
shares  and  market  concentration  are  used  as 
indicators  of  whether  the  acquisition  raises 
potential  adverse  competitive  concerns.  If  the 
acquisition  does  raise  such  concerns,  we 
evaluate  the  competitive  effects  and 
determine  whether  other  factors  are  likely  to 
ameliorate  the  competitive  concerns  of  the 
acquisition.  In  this  case,  we  determined  that 
the  acquisition,  as  originally  structured,  may 
substantially  lessen  competition  in  high 
performance  and  mid-range  wave  soldering 
machines  but  that  the  proposed  Final 
Judgment  would  ameliorate  these 
competitive  concerns. 

During  our  investigation,  we  determined 
that  Electrovert's  post-acquisition  market 
shares  were  about  69  percent  of  high 
performance  wave  soldering  machines 
market  and  about  67  percent  of  mid-range 
wave  soldering  machines  market.  Further 
investigation  revealed  that  Eloctrovert  and 
Hollis  high  performance  and  mid-range  wave 
soldering  machines  were  considered  by  many 
customers  to  be  close  substitutes  for  each 
other,  mainly  because  of  Mollis'  "hot  air 
knife."  About  75  percent  of  Hollis'  wave 
soldering  machines  sold  include  the  hot  air 
knife.  B«:ause  many  customers  considered 
these  machines  to  be  close  substitutes,  post- 
acquisition,  Blectrovert  likely  could  impose 
an  anticompetitive  price  increase  on  these 
machines.  We  determined  that  de  novo  entry 
would  not  be  timely,  likely,  to  suHicient  to 
ameliorate  the  likely  anticompetitive  effects 
of  this  acquisition. 

We  concluded,  however,  that  the  proposed 
Final  Judgment  likely  would  be 
procompetitive.  Licensing  the  "hot  air  knifis" 
would  expand  the  competitive  choices 
currently  available  to  air  knife  customers  that 
previously  had  only  one  source.  Each 
profKJsed  licensee  offers  either  a  high 
performance  or  mid-range  wave  soldering 
machine,  or  both.  Therefore,  redesigning 
their  machines  to  accommodate  the  "hot  air 
knife"  would  not  be  de  novo  entry.  The 
proposed  Final  Judgment  is  structured  to 
enable  the  licensees  to  meet  the  full  variety 
of  customer  needs  and  reposition  their 
product  offerings  to  replace  competition  that 
would  have  otherwise  t>een  lost  because  of 
this  acquisition.  Because  of  these  factors, 
licensing  HoUis'  technology  will  assure  the 
continuation  of  a  comptetitive  marketplace 
despite  what  the  market  shares  might 
indicate. 

You  also  expressed  concern  that  after 
Electrovert's  acquisition  of  Hollis'  wave 
soldering  assets.  Technical  Devices  will  be 
the  only  United  States  company  to 
manufacture  high  performance  and  mid- 
range  wave  soldering  machines.  It  is  true  that 
since  Blectrovert  acquired  Hoilis'  wave 
soldering  assets.  Technical  Devices  is  the 
only  United  States  company  to  manufacture 
high  performance  and  mid-range  wave 
soldering  machines.  Although  three  of  the 
four  p>06sible  licensees,  Sensbey  Incorporated 


("Sensbey"),  Soltec  International  B.V. 
("Soltec"),  and  Seitz  and  Hohneriein 
("Seho'l,  are  owned  by  foreign  parents,  each 
conipeny  has  made  a  substantial  inveetment 
in  the  United  States  wave  soldering  market 
Each  company  has  offices,  trained  sales  staff 
and  service  techmcians,  spare  parts 
inventory,  demonstration  facilities,  and 
proven  track  records  for  reliability  in  both 
foreign  and  domestic  markets.  In  addition, 
two  of  these  companies  are  contenqilating 
building  wave  soldering  machine 
manufacturing  focilities  in  the  United  States. 
Bach  Hrm,  including  Technical  Devices, 
appears  well  positioned  to  compete 
effectively  in  the  North  American  high 
jjerformance  and  mid-range  wave  soldering 
machine  markets. 

You  expressed  concern  that  the  proposed 
licensees  do  not  have  the  capability 
effectively  to  utilize  the  "hot  air  knife"  to 
compete  against  Blectrovert.  The  benefits  of 
Hollis'  "hot  air  knife"  are  well  known  within 
the  industry.  The  "hot  air  knife"  is  believed 
to  minimize  soldering  defects  on  the  printed 
circuit  board,  and  evidence  suggests  the  air 
knife  likely  will  gain  importance  over  the 
next  several  yearsas  component  density  on 
printed  circuit  boards  increases.  We 
understand  incorporating  the  "hot  air  knife" 
will  require  design  changes  to  all  of  the 
proposed  licensees'  wave  soldering  machines 
and  that  some  machines  will  require  more 
extensive  changes  than  others.  However,  the 
proposed  Final  Judgment  requires  Blectrovert 
to  demonstrate  to  our  satisfaction  that  each 
proposed  licensee  has  the  capability  and 
incentive  to  produce  wave  soldering 
machines  incorporating  the  "hot  air  knife" 
and  compete  effectively  in  the  sale  of  these 
wave  soldering  machines  in  North  America 
within  one  year  from  the  date  of  the  license. 
To  satisfy  us  that  the  proposed  licensees  have 
the  economic  incentive  to  redesign  their 
machines  to  accept  the  "hot  air  knife," 
Blectrovert  may  have  to  offer  worldwide 
licenses,  rather  than  the  North  American 
licenses  that  would  be  required  by  the 
proposed  Final  Judgment.  If  Blectrovert  does 
not  secure  two  acceptable  licenses  within  the 
timetable  outlined  in  the  proposed  Final 
Judgment,  a  trustee  will  be  appointed  to 
satisfy  the  requirement. 

We  appreciate  your  bringing  your  concerns 
to  our  attention,  and  hope  that  this 
information  will  help  to  alleviate  them. 
While  we  understand  your  concerns,  %ve 
believe  that  the  proposed  Final  Judgment 
would  adequately  safeguard  competition  for 
high  performance  and  mid-range  wave 
soldering  machines  in  North  America  and 
that  entry  of  the  proposed  Final  Judgment  is 
In  the  public  interest.  Pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act,  a 
copy  of  your  letter  and  this  response  will  be 
published  in  the  Federal  Register  and  filed 
with  the  Court. 

Sincerely, 
P.  Terry  Lubeck, 
Qtief,  Litigation  U  Section. 

Page  &  Addisoo 

Dated:  November  23, 1992. 
Certified  Mall  P-772-297-537. 
Mr.  P.  Terry  Lubeck, 


Chief,  Litigation  U  Section,  Antitrust 

Division,  U.S.  Dept.  of  Justice,  Room  10- 

437,  555  Foarth  Street.  NW.. 

Washington,  DC.  30001. 
Re:  USA.  v.  Cookson  Group  PLC,  Gectmverl 

Ltd.  and  Eiectrovert  U.SA.  Corp.— No. 

92-2206  (Antitrust)  Our  File  ttefsrence: 

A2040.S.100.2. 
Deer  Mr.  Lubedc 

Enclosed  please  find  RoMox,  Inc.'* 
Objection  to  Consent  Judgment  relative  to  the 
above-referenced  acquisition.  Please  return 
the  extra  file-marked  copy  to  us  in  the 
envelope  provided  in  onler  to  ctMifinn  timely 
receipt 
Thank  you  very  much. 
Very  truly  yours. 
Page  &  Addison,  P.C 
Jan  Browning. 
CLA,  Certified  Legal  Assistant. 

Enclosure, 
cc:  Mr.  Bob  Moxham. 

ObiectioB  to  Consent  Judgment 

In  the  United  States  District  Court  For 
The  District  of  Columbia:  United  States 
of  America,  Plaintiff,  v.  Cookson  Group 
PLC,  Electwvert  Ltd.,  and  Electwveit 
U.S.A.  Corp..  Defendants.  Civil  Action 
No.  92-^206. 

Objection  to  Consent  Judgment 

State  of  Texas.  County  Of  Dallas 

Before  me.  the  undersigned  authority, 
personally  appeared  Robert  G.  Moxham. 
President  of  RoMox,  Inc.  d/b/a  Teamco. 
who,  after  being  by  me  duly  sworn, 
upon  his  oath  stated: 

"My  name  is  Robert  G.  Moxham.  I  am 
President  of  RoMox,  Inc.  d/b/a  Teamco 
and  I  am  duly  authorized  to  make  this 
Affidavit.  I  am  at  least  eighteen  (18) 
years  of  age,  of  soiuid  mind,  capable  of 
making  this  affidavit,  and  fully 
competent  to  testify  to  the  matters  stated 
herein,  and  I  have  personal  knowledge 
of  each  of  the  matters  stated  herein,  and 
they  are  true  and  correct. 

"I  am  filing  this  affidavit  because 
Teamco  will  be  directly  affected  by  the 
acquisition  of  Hollis  Automation  Co. 
("HoIUs")  by  Electrovert  U.SA.  Corp. 
("Electrovert"),  and  the  anticompetitive 
effects  of  said  acquisition,  and  also 
because  my  position  and  experience  in 
the  industry  make  me  personally  aware 
of  the  anticompetitive  impact  which 
this  acquisition  will  have  on  the 
industiy. 

"Since  1988, 1  have  been  President  of 
RoMox,  Inc.,  d/b/a  Teamco,  which  has 
operated  in  Texas,  Oklahoma,  Arkansas 
and  Louisiana  and  in  the  maquilla 
industry  in  Mexico  as  the  exclusive 
distributor  for  Hollis  in  the  sales  of 
wave  soldering  machines,  aqueous 
cleanecs  and  related  products  for  the 
printed  cinniit  assembly  industry. 
During  this  period  of  time,  sales  volume 
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for  Hollis  products  were  $745,321.10  in 
1988,  $1,132,986.36  in  1989,  and 
$1,491,175.59  in  1990.  As  such,  the 
Hollis  products  were  only  a  significant 
factor  in  Teamco's  sales  and  profits,  but 
also  in  meeting  the  equipment 
requirements  of  industries  mass 
producing  printed  circuit  assemblies. 
Hollis  was  the  leading  producer,  or  one 
of  the  two  leading  producers  of  high 
performance  wave  soldering  machines. 
Additionally.  Hollis'  reputation  for 
quality  products  and  for  superior 
service  to  its  customers  after  the  sale 
made  it  the  leading  manufacturer  of 
high  performance  wave  soldering 
machines. 

"There  are  other  manufacturers  of 
high  performance  wave  soldering 
machines,  but  they  are  not  truly 
competitive  with  Hollis  as  to  volume, 
type  and  quality  of  products  made.  The 
only  direct  competition  with  Hollis  is 
Electrovert.  On  information  and  belief, 
Hollis  and  Electrovert  share  about  three- 
fourths  of  the  market  for  high 
performance  wave  soldering  machines. 

"A  direct  and  immediate  consequence 
of  the  acquisition  of  Hollis  by 
Electrovert  is  the  dismantling  of  Hollis 
distribution  network  and  the 
termination  of  all  but  one  of  Hollis' 
distributors.  Teamco,  as  a  Hollis 
distributor,  has  received  notice  of 
termination.  The  immediate  impact  on 
Teamco  is  the  loss  of  a  product  line 
which  in  recent  years  has  accounted  for 
up  to  29%  of  the  dollar  volume  of  sales 
for  Teamco.  The  impact  on  the  industry 
is  to  eliminate  an  independent  line  of 
products  with  the  sales  and  service 
network  associated  with  that  line.  As  a 
result,  a  leading  United  States 
manuJFacturer  will  disappear,  leaving  the 
remaining  manufacturers  in  a  greatly 
weakened  competitive  position  vis-a-vis 
Electrovert.  the  foreign-owned, 
acquiring  company.  It  will  also  make 
the  market  more  vulnerable  to 
anticompetitive  measures,  if  any  are 
taken  by  Electrovert  which  will  control 
some  three-fourths  of  the  production 
facilities  for  high  performance  wave 
soldering  in  the  North  American  market. 

"The  harm  to  the  consumers,  that  is 
the  various  industries  which  mass 
produce  printed  circuit  assemblies,  is 
already  being  manifested.  Based  on  the 
information  which  I  have  received  from 
present  customers  of  Holhs,  as  well  as 
employees  of  Hollis.  the  newly  acquired 
corporation  takes  a  different  position 
with  regard  to  customer  service.  There 
is  a  great  back-log  in  the  delivery  of 
replacement  and  maintenance  piarts;  the 
showrooms  have  been  downgraded  or 
dismantled;  clients  are  now  being 
charged  for  site  testing  machines  (Hollis 
viewed  this  as  part  of  the  sales 


promotion  and  never  charged  the 
potential  client).  In  brief,  &e 
Electrovert/Hollis  merger  has  resulted  in 
a  dominance  of  the  market  which  allows 
the  joint/giant  manufactiuers  to 
disregard  customer  service  and  exert 
imdue  influence  on  the  maricet  since 
there  are  no  true  competitors. 

Based  on  years  of  experience  in  the 
field  of  supplying  equipment  for 
electronics  assembly,  and  the 
acquaintance  with  the  industry  not  only 
in  the  States  where  it  is  a  sales 
representative,  but  throughout  the 
United  States,  Teamco  is  in  a  position 
to  assert  that  the  four  companies  listed 
as  competitors  do  not  have  the  volume 
or  resources  to  be  truly  competitive  to 
the  Electrovert/HoUis  merged  entity. 
The  licensing  of  the  Hollis  technology 
will  not  be  sufficient  to  offset  the  loss 
of  competition  resulting  fit>m  the 
acquisition  of  Hollis.  Even  with  Hollis' 
technology,  no  two  of  the  proposed 
licensees  would  be  able  to  compete  with 
the  size  and  volimie  of  sales,  that  is  the 
market  power,  which  Electrovert/Hollis 
has  in  this  hi^ly  concentrated  market. 
It  is  very  doubtful  that  any  other 
competitor  could  reposition  itself 
within  a  reasonable  time  period  in 
reaction  to  small  but  significant 
increases  in  pricing,  or  cost-cutting 
measures  which  result  in  a  lowering  of 
standards  of  quality  or  service  to  the 
customers  in  the  market  place. 

The  proposed  Final  Judgment  would 
not  resolve  this  problem  due  to  the  time 
which  would  be  required  for  another 
memufacturer  to  incorporate  Hollis 
technology.  Equipment  of  the  type 
manufactured  by  Electrovert  and  Hollis 
are  capitalized,  expensive  acquisitions 
which  are  purchased  by  the  consumers 
on  an  infrequent  basis.  Additionally,  the 
recognition  of  Electrovert  and  Hollis  as 
the  principal  manufacturers  in  this  field 
would  establish  significant  hurdles  to 
other  competitors  to  expand  their 
market  share. 

A  significant  consideration  of  the 
harmful  impact  on  the  United  States 
electronics  industry,  although  it  may 
not  be  among  the  consideration 
normally  raised  in  considering  the 
anticompetitive  impact  of  an  acquisition 
such  as  this,  is  the  fact  that  the  loss  of 
Hollis  as  a  principal  competitor 
decreases  the  United  States  role  in  the 
electronics  industry  and  increases  the 
foreign  domination  of  the  various  levels 
of  this  industry.  The  manufacture  of 
assembly  equipment  impacts  directly  on 
the  market  for  components  and  on  the 
assembly  industry,  all  of  which  will  be 
damaged  with  regard  to  international 
competition. 


Further,  Affiant  saith  not. 
Robert  G.  Moxham. 

Subscribed  and  sworn  to  before  be  on 
this  23rd  day  of  November,  1992,  to 
certify  which  witness  my  hand  and  seal. 
Earl  H.  Pugsley. 
Notary  Public.  State  of  Texas. 

U.S.  Dapartraent  ofltMtice 

Antitrust  Division 

Dated:  January  8. 1993. 
Ms.  Jan  Browning, 
Certified  Legal  Assistant,  Page  8"  Addison, 

P.C.,  14651  Dallas  Parkway,  7th  Floor, 

Dallas,  TX  75246. 
Re:  United  States  v.  Ckmkson  Group,  pic. 

Electrovert  Ltd.,  and  Electrovert  U.SA. 

Corp.  Civil  Action  92-2206. 

Dear  Ms.  Browning: 

This  letter  responds  to  your  letter  dated 
November  23. 1992,  and  attached  affidavit  of 
Mr.  Robert  Moxham.  President  of  RoMox, 
Ina  d/b/a  Teamco,  commenting  on  the 
proposed  Final  Judgment  in  the  above- 
referenced  civil  antitrust  case,  which 
challenges  the  acquisition  of  the  assets  of 
Hollis  Automation  Company  ("Hollis")  by 
Cookson  Group,  pic's  wholly-owned 
subsidiary.  Electrovert  U.S.A.  Corp. 
("Electrovert").  The  Complaint  alleges  that 
the  acquisition,  as  originally  structured, 
violated  section  7  of  the  Qayton  Act,  as 
amended.  15  U.S.C  18.  liecause  its  effects 
may  he  substantially  to  lessen  competition  in 
the  North  American  high  performance  and 
mid-range  wave  soldering  machine  mari^ets. 
Under  the  proposed  Final  Judgment. 
Electrovert  would  be  required  to  license 
Hollis'  wave  soldering  technology,  including 
Hollis'  patented  "hot  air  knife,"  to  two  or 
four  current  industry  participants.  The 
licenses  are  designed  to  eliminate  the 
anticompetitive  effects  arising  from 
Electrovert's  acquisition  of  Hollis'  wave 
soldering  machine  assets  by  enabling  the 
licensees  to  reposition  their  products  to 
replace  competition  that  would  otherwise  be 
lost  l>y  this  acquisition  and  to  effectively 
meet  the  full  variety  of  customer  needs  for 
high  performance  and  mid-range  wave 
soldering  machines. 

Mr.  Moxham  expressed  concern  that  the 
acquisition  of  Hollis'  high  performance  and 
mid-range  wave  soldering  machines  would 
increase  foreign  domination  of  the  domestic 
wave  soldering  machine  market.  He  also 
expressed  concern  that  the  acquisition  has 
affected  domestic  spare  parts  availability  and 
other  components  of  customer  service. 
Finally,  he  expressed  concern  that  the 
proposed  licensees  will  be  unable  to 
reposition  their  products  by  incorporating 
Hollis'  technology  in  a  timely  feshion  in 
order  to  defeat  an  anticompetitive  price 
increase  by  Electrovert. 

The  mandate  of  the  Antitrust  Division 
("Division")  when  reviewing  any  acquisition 
is  to  determine  whether  the  effiect  of  the 
acquisition  may  be  substantially  to  lessen 
competition  far  a  particular  relevant  market 
within  a  defined  geographic  area.  The 
antitrust  laws  that  govern  this  review  process 
are  nationality  neutral.  Those  laws  protect 
against  the  possibility  that  a  merger  could 
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enable  the  resulting  fina  to  exercise  market 
power  and  harm  U.S.  coasumers  through 
higher  prices  or  reduced  output.  Id  assessing 
the  lilieiihood  of  these  potential  efTects,  the 
antitrust  laws  do  not  distinguish  between 
foreign  and  domestic  companies  that  wish  to 
purchase  domestic  companies  since  it  is  the 
likelihood  of  harm — rather  than  its  possible 
souTC*— with  which  the  antitrust  laws  are 
concenied. 

It  is  true  that  since  Electrovert  acquired 
Mollis'  wave  soldering  assets,  Technical 
Devices  is  the  only  United  States  company  to 
manufacture  high  performai>ce  and  mid- 
range  wave  soldering  machines.  Although 
three  of  the  four  possible  licensees,  Sensbey 
Incorporated  ("Sensbey"),  Soltec 
International  B.V.  ("Soltec"),  and  Seitz  and 
Hohnerlein  ("Seho").  are  owned  by  foreign 
parents,  each  company  has  made  a 
substantial  investment  in  the  United  States 
wave  soldering  market  Each  comp»any  has 
ofTices,  trained  sales  staff  and  service 
technicians,  spare  parts  inventory, 
demonstration  facilities,  and  proven  track 
records  for  reliability  in  both  foreign  and 
domestic  markets.  In  addition,  two  of  these 
companies  are  contemplating  building  wave 
soldering  machine  manufacturing  facilities  in 
the  United  States.  Each  Hrm,  including 
Technical  Devices,  appears  well  positioned 
to  compete  effectively  in  the  North  American 
high  performance  and  mid-range  wave 
soldering  machine  markets. 

Mr.  Moxham  expressed  concern  that 
customers  have  had  difficulty  obtaining  spare 
parts  since  the  acquisition  and  that 
Electrovert  may  jeopardize  spare  parts 
availability  in  the  future.  Spare  parts 
availability  is  crucial  to  success  for  any  wave 
soldering  manufacturer  and  is  a  profitable 
part  of  its  business.  If  Electrovert  were  to  cut 
back  on  available  spare  parts,  it  would 
seriously  impact  on  its  hiture  sales.  Even  if 
Electrovert  moved  its  manufacturing  facilities 
out  of  the  United  States,  jjarts  required  by 
customers  could  be  inventoried  here  or  could 
likely  be  obtained  within  24  hours  by  using 
overnight  mail  services.  Because  of  the 
critical  nature  of  spare  parts  availability  to 
reputation  and  future  success  for  the 
manufacturer,  Electrovert  is  unlikely  to 
jeopardize  spare  parts  availability  in  the 
United  States  and  North  America. 

Based  on  our  extensive  investigation,  we 
believe  that  Mr.  Moxham's  concern  that  the 
proposed  licensees  would  not  be  able  to 
reposition  their  product  oH^aring  to  defeat  an 
anticompetitive  price  increase  by  Electrovert 
is  unfounded.  The  investigation  revealed  that 
Electrovert  and  Mollis  high  performance  and 
mid-range  wave  soldering  machines  were 
considered  by  many  customers  to  be  close 
substitutes  for  each  other,  mainly  because  of 
Mollis'  "hot  air  knife."  Approximately  75 
percent  of  Mollis'  wave  soldering  machines 
sales  included  the  "hot  air  knife."  Because 
many  customers  considered  these  machines 
to  be  dose  substitutes,  post  acquisition, 
Electrovert  could  impose  an  anticompetitive 
price  increase  on  these  machines. 

We  concluded,  however,  that  licensing  the 
"hot  air  knife"  likely  would  expand  the 
competitive  choices  currently  available  to  air 
knife  customers  that  previously  had  only  one 
sourca  Licensing  the  air  knife  is  attractive 


because  the  air  knife  likely  will  gain 
importance  over  the  next  several  years  as 
compionent  density  increases  on  the  printed 
circuit  boards.  E^ch  proposed  licensee  has 
either  a  high  performance  and  mid-range 
wave  soldering  machine  product  offering,  or 
both.  Redesigning  their  machines  to 
accommodate  the  "hot  air  knife"  would  take 
much  less  time  and  money  than  de  novo 
entry.  The  proposed  Final  Judgment  is 
structured  to  enable  the  licensees  to  meet  the 
full  variety  of  customer  needs  and  reposition 
their  product  offerings  to  replace  competition 
that  would  have  otherwise  been  lost  because 
of  this  acquisition. 

We  understand  that  incorporating  the  "hot 
air  knife"  will  require  design  changes  to  all 
of  the  proposed  licensees'  wave  soldering 
machines  and  that  some  machines  %vill 
require  more  extensive  changes  than  others. 
Mowever,  the  proposed  Final  Judgment 
requires  Electrovert  to  demonstrate  to  our 
satisfaction  that  each  proposed  licensee  has 
the  capability  and  incentive  to  produce  wave 
soldering  machines  incorporating  the  "hot  air 
knife"  and  compete  effectively  in  the  sale  of 
these  wave  soldering  machines  in  North 
America  within  one  year  from  the  date  of  the 
license.  To  satisfy  us  that  the  proposed 
licensees  have  thie  economic  incentive  to 
redesign  their  machines  to  accept  the  hot  air 
knife,  Electrovert  may  have  to  offer 
worldwide  licenses,  rather  than  the  North 
American  licenses  that  would  be  required  by 
the  proposed  Final  Judgment.  If  Electrovert 
does  not  secure  two  acceptable  licenses 
within  the  timetable  outlined  in  the  proposed 
Final  Judgment,  a  trustee  will  be  appointed 
to  satisfy  the  requirement. 

We  appreciate  your  bringing  your  concerns 
to  our  attention,  and  hope  that  this 
information  will  help  to  alleviate  them. 
While  we  understand  your  concerns,  we 
believe  that  the  prof)osed  Final  Judgment 
would  adequately  safeguard  competition  for 
high  performance  and  mid-range  wave 
soldering  machines  in  North  America  and 
that  entry  of  the  proposed  Final  Judgment  is 
in  the  public  interest  Pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act,  a 
copy  of  your  letter  and  this  response  will  be 
published  in  the  Federal  Register  and  files 
with  the  Court. 

Sincerely, 
P.  Terry  Lubeck, 
Chief,  Litigation  H  Section. 

JSK  Associates,  Manufacturers' 
Representatives 

Dated:  November  14, 1992. 

Mr.  P.  Terry  Lubeck, 

Chief,  Litigation  II  Section,  U.S.  Department 
of  Justice,  Antitrust  Division,  553  Fourth 
Street.  N.W.,  Room  10-437,  Washington, 
DC.  20001. 

Re:  Qvil  Action  *92  2206,  United  States  of 
America  v.  Cookson  Group  PLC. 
Electrovert,  Ltd.,  Sr  Electrovert  USA  Corp. 

Mr.  Lubeck: 

Writing  this  letter  to  you,  regarding  the 
above  captioned  civil  action,  was  a  necessity 
due  to  the  fact  that  it  is  detrimental  not  only 
to  the  electronics  industry  &  economy  but, 
also  to  our  country. 

As  a  working  member  of  the  elactionics 
industry  for  more  than  twenty  years  I  feel 


that  I  am  qualified  to  speak  with  a  voice  of 
experience.  1  have  been  actively  involved 
with  this  particular  facet  of  our  industry  as 
either  a  direct  employee  of  Electrovert,  then 
as  a  representative  for  Electrovert,  a 
representative  ior  the  John  Treiber  Company, 
and  now  as  a  representative  for  Mollis. 

I  have  been  the  president  of  my  own 
representative  organization  since  1979.  My 
firm  represents  several  of  the  major  soppUen 
of  equipment  &  supplies  for  this  industry  ft 
I  have  been  actively  involved  with  several 
trade/industry  organizations  both  locally  ft 
on  a  national  leveL 

Please  consider  the  following. 

(A)  The  purpose  of  this  acquisition  was  a 
definite  maneuver  by  the  defendant  to 
eliminate  the  competition.  This  sale  results 
in  leaving  only  one  viable  manufacturer  of 
wave  solder  ft  cleaning  equipment  owned  by 
a  USA  organization. 

Technical  Devices  is,  by  comparison  to  tha 
newly  created  "giant",  an  organization 
lacking  in  the  technical  expertise,  capital  ft 
the  general  "where-with-all"  to  compete  in 
this  marketplace.  Although  the  settlement 
discusses  the  licensing  of  "hot  air-knife 
technology"  to  them,  they  will  not  be  able  to 
compete  for  several  years,  if  ever*.  It  is 
relevant  to  note  that  Technical  Devices  was 
a  recent  defendant,  &  loser,  in  a  patent 
infringement  suit  with  Electrovert 

The  John  Treiber  Company  is  not,  in  my 
opinion  as  well  as  that  of  many  others, 
capable  of  competing  in  this  market.  They 
have  not  made  any  technical  advancements 
with  their  equipment  in  several  years  ft  they 
are  not  financially  capable  to  take  on  this 
challenge. 

(B)  The  historical  competition  between 
Electrovert  &  Hollis  has  been  the  driving 
force  behind  the  development  of  new 
technologies  for  our  industry.  The  "Air- 
Knife"  is  a  direct  result  of  that  com{>etition. 
Mollis  spent  many  years  &  invested  a  great 
deal  of  capital  to  develop  this  tool  so  as  to 
effectively  compete  with  Electrovert.  Now 
this  technology  is  owned  by  that  competitor! 

The  Ucensing  arrangement  grants  this 
technology  to  four  companies.  Three  of  them 
are  foreign  owned  organizations.  Are 
companies  interested?  In  my  opinion  they  are 
not!  The  time,  effort  &  costs  involved  to 
incorporate  this  technology  into  their 
equipment  will  prohibit  its  occurrence.  By 
the  time  any  of  these  licensees  has  the 
opportunity  to  enter  this  market,  should  diey 
even  try,  the  Electrovert/HoUis  conglomerate 
will  have  moved  on  to  some  "new" 
technology  due  to  the  fact  that  they  have  an 
extensive  technological  edge! 

The  Justice  Department,  in  its  comments  in 
this  suit,  Indicates  &  acluiowledges  the 
reality  that  "entering  this  market  would  be 
nearly  impossible! 

(C)  The  issue  of  the  aqueous  cleaner 
division  is  not  addressed.  This  is  a  faring 
oversight.  This  is  the  true  heart  of  this 
acquisition!  Electrovert  did  not  purchase 
Hollis  for  its  wave  solder  division  but  did  so 
for  its  "plastic  deaner"  technology. 

As  a  competitor  of  Electrovert  for  many 
years  I  have  been  faced  many  times  with 
their  sales  technique  which  was  to 
completely  degrade  the  value  of  the  hot  air- 
knife.  Their  method  of  attack  was  to  portray 
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it  as  a  technkaUy  vahielats  devk*.  I  quote, 
"it's  an  expensivs  toy",  a  "gadget  that  doesn't 
work",  a  "scam"  ft  "a  great  way  to  sell  spare 
parts"! 

Why  would  a  company  that  has  such  little 
regard  for  this  technology  ft  one  who  insists 
it  is  the  "industry  leader"  with  "market 
control"  want  to  buy  its  "weaker" 
competition?  The  logic  behind  spending 
SIO.000,000  to  acquire  the  "loser"  alhides 
me. 

The  motive  is  dear,  Aqueous  cleaners*. 
Hollis  had  developed  a  "state-of-the-art" 
aqueous  product  line  along  with  the  most 
modem  assembly  facility  in  the  world 
located  at  their  Nashua  facility.  Blectrovert 
had  previously  attempted,  ft  failed,  to  enter 
this  market.  Their  expertise  lay  in  another 
area,  stainless  steel  systems.  Hollis  was 
becoming  the  industry  leader  in  this  field  ft 
Blectrovert  could  not  compete.  They 
consistently  lost  business  to  Hollis,  Treiber  ft 
Westek. 

The  Blectrovert  philosophy  of  technical 
advancement  is,  "When  all  else  feil»— Buy 
the  competition".  That  is  exactly  what  they 
did! 

(D)  This  has  happened  before!  In  the  raid- 
70's  Blectrovert  bought  a  company  that  had 
an  expertise  they  wanted — stainless  steel 
aqueous  cleaners.  Dee  Electric  Company  was 
a  smaller  competitor  in  the  wave  solder 
market.  What  they  excelled  at  was  building 

a  technically  superior  aqueous  cleaner. 
Blectrovert  wanted  their  technology  so  they 
bought  them.  The  results.  Dee  Electric  no 
longer  exists. 

Now  it's  the  early  90's  and  Blectrovert 
wants  plasUc  cleaners.  Hollis  has  them. 
Blectrovert  buys  Hollis.  The  results  will  be 
the  same,  Hollis  disappears.  It  is  happening! 
The  first  thing  Blectrovert  did  upon  this 
acquisition  was  to  dismantle  the  entire 
plastic  production  line  ft  move  it  to  Missouri. 

(E)  It  is  my  understanding  that  the 
companies  interviewed  by  the  Justice 
Department  were  those  whose  names  were 
furnished  by  both  the  buyer  ft  the  seller.  I  see 
something  wrong  with  that  picture.  I  know 
that  my  clients,  ft  I  am  in  one  of  the  largest 
markets  in  the  U.S.,  are  as  amazed  as  I  am 
that  this  acqiiisition  is  going  to  be  allowed. 

(F)  In  a  time  when  our  economy  needs  to 
be  enhanced  ft  improved,  the  Justice 
Department  is  allowing  an  acquisition  that 
will  result  in  the  loss  of  hundreds  of  iobs!  An 
entire  viable,  productive  ft  economically 
thriving  factory  in  New  Hampshire  will  be 
closed! 

This  closedovm  will  have  a  trickle-down 
effect  on  those  who  were  suppliers  to  Hollis. 
No  factory,  no  sales,  no  jobsl  Will  this  create 
additional  jobs  in  Missouri?  Possibly,  but  not 
enough  to  compensate  for  all  those  lost  due 
to  this  merger. 

(G)  Our  President-elect  has  indicated  that 
he  intends  to  introduce  legislation  enabling 
the  taxation  of  foreign  corporations.  What 
will  prevent  this  foreign-owned  corporation 
from  moving  its  production  out  of  the 
country?  Nothing!  The  results  of  such  a 
scenario?  More  job  loes,  more  American 
technology  leaving  the  country,  more  trickle- 
down  loss  to  our  economy. 

(H)  This  "hot  airknifiB"  technology  is  a 
development  of  American  expertise  ft 


ingenuity.  Its  sale  to  a  foreign  wganization  is 
another  example  of  the  very  things  that  are 
hurting  our  nation.  We  are  constantly  ft 
rapidly  selling  off  our  future.  This 
development  could  be  vital  to  our  national 
defense  ft  we  will  not  have  the  right  to 
control  it.  This  is  vmjng,  tragically  wrong. 

I  truly  believe  that  this  acquisition  should 
not  be  allowed  to  occur.  It  is  detrimental  to 
our  industry,  our  econcmiy  ft  to  the  people 
of  our  country. 

I  strongly  urge  you  to  review  the  foregoing 
ft  recommend  that  the  Justice  Department 
withdraw  its  approval  of  this  detrimental 
acquisition. 

Very  truly  yours, 
Jerry  S.  Karp, 
President.  JSK  Associates. 

Copy,  Pres.  G.  Bush;  Pros.  Elect  B.  Qinton; 
Sen.  D.  Feinstein;  Sen.  Elect  B.  Boxen  Rep. 
N.  Minetta;  Tyler  Wilson,  Council  on 
Antitrust,  U.S^  Chamber  of  Conunerce. 

Antitnut  Division 

Dated:  January  7, 1993. 

Mr.  Jerry  S.  Karp, 

President,  JSK  Associates,  3080  Olcott  Street. 
Suite  J20B,  P.O.  Box  2057,  Mission 
Station.  Santa  Qara,  CA  95054. 

Dear  Mr.  Karp: 

Your  letter  dated  November  14, 1992,  to 
President  Bush  concerning  the  proposed 
Final  Judgment  in  United  States  v.  Cookson 
Group,  pic;  Blectrovert  Ltd.;  and  Blectrovert 
U.S.A.  Corp.,  Civil  Action  No.  92-2206,  has 
been  referred  to  the  Department  of  Justice  for 
response.  This  matter  involves  a  civil 
antitrust  challenge  to  the  acquisition  of  the 
assets  of  Hollis  Automation  Company 
("Hollis")  by  Cookson  Group,  pic's  wholly- 
owned  subsidiary,  Blectrovert  U.S.A.  Corp. 
("Blectrovert").  The  complaint  alleges  that 
the  aoquisition,  as  originally  structured, 
violated  section  7  of  the  Clayton  Act,  as 
amended.  15  U.S.C  18,  because  its  effects 
may  be  substantially  to  lessen  competition  in 
the  North  American  high  performance  and 
mid-range  wave  soldering  machine  markets. 
Under  the  proposed  Final  Judgment, 
Blectrovert  would  be  required  to  license 
Hollis'  wave  soldering  technology,  including 
Hollis'  patented  "hot  air  knife,"  to  two  of 
four  current  industry  participants.  The 
licenses  are  designed  to  eliminate  the 
anticompetitive  effects  that  would  result 
from  Electrovert's  acquisition  of  HoUis'  wave 
soldering  machine  assets  by  enabling  the 
licensees  to  reposition  their  products  to 
replace  competition  that  would  otherwise  be 
lost  by  this  acquisition  and  effectively  to 
meet  the  full  variety  of  customer  needs  for 
high  performance  and  mid-range  wave 
soldering  machines. 

Enclosed  with  your  letter  was  a  letter  of  the 
same  date  you  sent  to  P.  Terry  Lubeck  of  the 
Antitrust  Division  in  which  you  expressed 
several  concerns.  You  stated  that  the  two 
largest  wave  soldering  manufacturers  in  the 
United  States  are  now  owned  by  a  single 
foreign  corporation,  and  that  three  of  the  four 
possible  licensees  of  the  "hot  air  knife"  and 
other  Hollis  technology  are  also  foreign 
corporations.  You  stated  that  this  situation 
could  afiect  the  strength  of  Anoerican 
industry  and  impede  technological 
innovations  in  wave  soldering. 


The  antitrust  laws  are  designed  to  prevent 
acquisitions  that  may  substantially  lessen 
competition  so  as  to  protect  against  the 
poasibility  that  a  merger  could  enable  the 
resulting  firm  to  exercise  market  power  and 
harm  U.S.  consumers  through  higher  prices 
or  reduced  output.  The  antitrust  Taws  do  not 
distinguish  beUreen  foreign  and  domestic 
companies  since  it  is  the  likelihood  of  harm 
to  competition — rather  than  its  possible 
source — with  which  the  antitrust  laws  are 
concerned. 

Nevertheless,  of  the  four  possible  licensees, 
one.  Technical  Devices,  is  a  United  States 
company  and  each  of  the  remaining  three — 
Sensbey  Incorporated  ("Sensbey"),  Soltec 
International  B.V.  ("Soltec")  and  Seitz  and 
Hohnerlein  ("Seho">— has  made  a  substantial 
Investment  in  the  United  States  wave 
soldering  market.  Each  company  has  offices, 
trained  sales  staff  and  service  technicians, 
spare  parts  inventory,  demonstration 
facilities,  and  proven  track  records  for 
reliability  in  the  domestic  market.  In 
addition,  two  of  the  three  foreign  firms  are 
contemplating  building  wave  soldering 
machine  manufacturing  facilities  in  the 
United  States.  Each  firm,  including  Technical 
Devices,  appears  well  positioned  to  compete 
effectively  in  the  North  American  high- 
performance  and  mid-range  wave  soldering 
machine  markets. 

The  proposed  licensees  have  made,  and 
likely  will  continue  to  make,  important 
technological  contributions  to  this  industry. 
Sensbey  introduced  the  first  high- 
performance  wave  soldering  machine  to 
North  America,  while  Soltec  and  Seho  were 
the  first  to  manufacture  and  market  nitrogen- 
inert  atmosphere  wave  soldering  machines. 
Consequently,  we  do  not  believe  that  the 
proposed  Final  Judgment  will  impede 
technological  innovations. 

After  an  extensive  investigation,  we 
determined  that  the  proposed  Final  Judgment 
likely  would  solve  the  competitive  concerns 
a.ssociated  with  the  acquisition. 
Approximately  75  percent  of  Hollis'  wave 
soldering  machine  sales  included  the  "hot  air 
knife."  Licensing  the  'hot  air  knife"  would 
expand  the  competitive  choices  currently 
available  to  air  knife  customers  that 
previously  had  only  one  source.  Licensing 
the  air  knife  also  is  attractive  because  the  air 
knife  likely  will  gain  importance  over  the 
next  several  years  as  component  density  on 
printed  circuit  boards  increases. 

We  understand  that  incorporating  the  "hot 
air  knife"  will  require  design  changes  to  all 
of  the  proposed  licensees'  wave  soldering 
machines  and  that  some  machines  will 
require  more  extensive  changes  than  others. 
However,  the  projKwed  Final  Judgment 
requires  Blectrovert  to  demonstrate  to  our 
satisfaction  that  each  projxjsed  licensee  has 
the  capability  and  incentive  to  produce  wave 
soldering  machines  incorporating  the  "hot  air 
knife"  and  to  compete  effectively  in  the  sale 
of  these  wave  soldering  machines  in  Nc»th 
America  within  one  year  from  the  date  of  the 
license.  If  Blectrovert  does  not  secure  two 
acceptable  licenses  within  the  timetable 
outlined  in  the  proposed  Final  Judgment,  a 
trustee  will  be  appointed  to  satisfy  the 
requirement. 

During  our  Investigation,  we  concluded 
that  de  novo  entry  Into  the  North  American 
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bigh-perfbmiance  or  mid-range  wave 
soldering  machine  market  would  not  be 
timely,  likely,  or  sufficient  to  ameliorate  the 
lessening  of  competition  that  would  have 
otherwise  resulted  from  this  transaction. 
However,  the  proposed  licensees  are  all 
manu&cturers  of  either  high-performance  or 
mid-range  wave  soldering  machines,  or  both. 
Redesigning  their  machines  to  acconunodate 
the  "hot  air  knife"  would  take  much  less 
time  and  money  than  would  de  novo  entry. 

You  also  expressed  concern  that  the 
Competitive  Impact  Statement  did  not 
address  aqueous  cleaners.  This  was  not  an 
oversight.  Mollis  manufactures  only  a  plastic 
aqueous  cleaner,  while  Electrovert 
manufectures  only  a  stainless  steel  cleaner, 
which  is  more  durable  and  expensive  than 
plastic  cleaners.  Although  both  products  will 
clean  a  printed  circuit  board,  our  analysis 
determined  that  these  two  types  of  aqueous 
cleaners  are  not  In  the  same  relevant  product 
market  because  consumers  generally  do  not 
view  stainless  steel  cleaners  as  good 
substitutes  for  plastic  aqueous  cleaners  even 
if  prices  for  the  latter  were  to  increase  by  5 
to  10  percent  for  a  significant  period  to  time. 

You  also  expressed  concern  that  this 
transaction  is  similar  to  Electrovert's 
acquisition  of  Dee  Electric  Company  ("Dee"), 
which,  you  stated,  was  purchased  by 
Electrovert  because  of  its  technologically 
superior  aqueous  cleaner.  We  cannot 
comment  on  the  similarities  or  differences 
between  these  acquisitions.  Each 
investigation  is  fact  sf)eciric,  and  we  have  no 
information  concerning  the  Dee  acquisition 
other  than  the  limited  information  provided 
in  your  letter. 

Finally,  you  stated  your  understanding  that 
during  our  investigation,  we  only 
interviewed  those  individuals  whose  names 
were  (MDvided  to  us  by  Electrovert  or  Mollis. 
During  our  extensive  investigation,  we 
interviewed  numerous  customers,  sales 
representatives,  competitors,  potential 
entrants,  and  other  individuals  in  the 
industry  in  order  to  evaluate  the  likely 
competitive  effects  of  the  acquisition. 
Contrary  to  your  understanding,  the  vast 
majority  of  Uie  persons  we  interviewed  were 
selected  by  us  and  not  by  Electovert  or 
Mollis. 

We  appreciate  your  effort  in  bringing  these 
concerns  to  our  attention  and  hope  that  this 
information  will  help  to  alleviate  them.  We 
believe  that  the  proposed  Final  Judgment 
would  adequately  safeguard  competition  for 
high-performance  and  mid-range  wave 
soldering  machines  in  North  America,  and 
that  entry  of  the  proposed  Final  Judgment  is 
in  the  public  interest.  Pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act,  a 
copy  of  your  letter  and  this  response  will  be 
published  in  the  Federal  Register  and  filed 
with  the  Court. 

On  behalf  of  the  President.  1  thank  you  for 
writing. 

Sincerely, 
J.  Mark  Gidley, 

Acting  Assistant  A  ttomey  General. 
IFR  Doc  93-1653  Filed  1-26-93,  8:45  ami 
BtLLMQ  CODE  441»-01-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Substartces; 
Application 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C  958(1)).  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  n  and  prior 
to  issuing  a  regulation  under  section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bidk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
S  1311.42  of  title  21,  Code  of  Federal 
Regulations  (CFR).  notice  is  hereby 
given  that  on  December  7, 1992,  Minn- 
Dak  Growers  Limited,  Highway  81 
North,  P.O.  Box  1276,  Grand  Forks. 
North  Dakota  58206-1276.  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  Marihuana  (7360)  a  basic 
class  of  controlled  substance  in 
Schedule  I.  This  application  is 
exclusively  for  the  importation  of 
marihuana  seed  which  will  be  rendered 
non-viable  and  used  as  bird  seed. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington.  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  February 
26, 1993. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procediu^s  described  in  21  CFR 
1311.42  (b).  (c),  (d),  (e).  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator  of  the  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 


U.S.C  958(a),  21  U.S.C  823(a).  and  21 
CFR  1311.42  (a),  (b).  (c).  (d).  (e),  and  (f) 
are  satisfied. 

Dated:  January  19, 1993. 
Gene  R.  Haislip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Dgc  93-1978  Filed  1-26-93;  8:45  am] 
HUMQ  CODE  44ie-0»-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Notice:  [93-006] 

Intent  To  Grant  a  Patent  Ucansa 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  intent  to  grant  an 
exclusive  patent  license. 

SUMMARY:  NASA  intends  to  grant 
Shinko  Boeki  Co.,  Ltd.  of  Japan,  an 
exclusive,  royalty-bearing,  revocable 
license  to  practice  (1)  Japan  Patent  No. 
1.134,819.  entitled  Power  Factor  Control 
System  for  A.C  Induction  Motors;  (2) 
Japan  Patent  No.  1,267,978  and  Taiwan 
Patent  No.  NI-15705,  entitled  Three- 
Phase  Power  Factor  Controller;  (3)  Japan 
Patent  No.  1,267,996,  entitled  Motor 
Power  Factor  Controller  with  a  Reduced 
Voltage  Starter;  and  (4)  South  Korea 
Patent  No.  36,576  and  Taiwan  Patent    ' 
No.  NI-17849.  entitled  Pulsed  Thyristor 
Trigger  Control  Circuit  Continued. 
These  patents,  in  general,  pertain  to  the 
reduction  of  energy  consumption  for 
electric  motors.  The  patent  license  will 
be  for  a  limited  number  of  years  and 
will  contain  appropriate  terms  and 
conditions  in  accordance  with  the 
NASA  Patent  Licensing  Regulations,  14 
CFR  1245.200  set  seq.  NASA  will  grant 
the  patent  license  in  accordance  with  its 
licensing  regulations  imless  the  Director 
of  Patent  Licensing  receives  written 
objections  to  the  grant,  together  with 
any  supporting  documentation,  within 
60  days  of  the  date  of  this  notice.  The 
Director  of  Patent  Licensing  will  review 
all  written  objections  to  the  grant  and 
then  recommend  to  the  Associate 
General  Counsel  (Intellectual  Property) 
whether  to  grant  the  license. 
DATES:  Written  objections  to  this 
proposed  license  grant  must  be  received 
by  March  29. 1993. 
AODRESSES:  Written  objections  should 
be  sent  to:  National  Aeronautics  and 
Space  Administration,  Code  GP, 
Washington,  EX]  20546. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  Harry  Lupuloff  at  (202)  358-2041. 
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Doted:  Januaiy  13. 1993. 
EiiwvdA.rnalck.  . 

General  Counsel. 

[FR  Doc  93-1935  Piled  1-20-93;  8:4S  ami 

BNOJNO  COOC  1«t*-«Mi 


NATIONAL  COMMISSION  ON 
MANUFACTURED  HOUSMQ 

Meeting 

agency:  National  Commission  on 
Manufactiired  Housing. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  %vith  the 
Federal  Advisory  Committee  Act.  Public 
Law  101-625,  as  amended,  the  National 
Commission  on  Manufactured  Housing 
announces  a  forthcoming  meeting  of  the 
Commission. 

DATES:  February  11, 1993.  9  a.m.-5  p.m.; 
February  12, 1993, 9  a.m.-5  p.m. 
ADDRESS:  Grand  Hyatt  Washington,  1000 
H  Street.  NW.,  Washington.  DC  20001. 
FOR  FURTHER  V4FORMAT10N  CONTACT: 
Carmehta  R.  Pratt,  Administrative 
Officer.  The  National  Commission  on 
Manufactiired  Housing.  (GSA)  7th  &  D 
Street.  SW.,  7109.  Washington.  DC 
20407 (202)  70A-5702. 
TYPE  OF  MEETV4Q:  Open. 

This  notice  could  not  be  pubhshed  15 
days  prior  to  this  meeting  as  required  by 
Federal  Advisory  Committee  Act. 
Carmelita  R.  Pratt, 
Administrative  Officer. 
[FR  Doc.  93-2015  Filed  1-26-93;  8:45  am) 

BHJJN6  COOe  «20-EA-« 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Humanity  Panel;  Meeting 

AGENCY:  National  Endowment  for  the 
Humanities.  NFAH. 
ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463.  as  amended),  notice  is 
hereby  given  that  the  fbllo%ving 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506. 
FOR  FURTHER  eiFORMATION  CONTACT: 
David  C.  Fisher,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Humanities, 
Washington,  DC  20506;  telephone  202/ 
606-8322.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Endowmmit's  TDD  terminal  on  202/ 
606-«282. 


SUPP1.EMENTARY  MfORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  apphcations 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  appUcants.  Because  the  proposed 
meetings  will  consider  informaticm  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosiue  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  September  9, 1991, 1  have 
determined  that  these  meetings  wrill  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  and  (6)  of  section 
552b  of  title  5,  United  States  Code. 

1.  Date:  February  19. 1993. 
Time:  8:30  a.m.  to  5  p.m. 
i?ooni:  415. 

Program:  This  meeting  will  review 
Library  and  Archival  Preservation  and 
Access  Projects  applications,  submitted 
to  the  Division  of  Preservation  and 
Access,  for  projects  beginning  after  July 
1, 1993. 

2.  Date:  February  26, 1993. 
Time:  8:30  a.m.  to  5  p.m. 
Room:  415. 

Pmgram:  This  meeting  will  review 
Library  and  Archival  Preservation  and 
Access  Projects  applications,  submitted 
to  the  Division  of  Preservation  and 
Access,  for  projects  beginning  after  July 
1, 1993. 
David  C  Fisher. 

Advisory  Committee  Management  Officer. 
|FR  Doc.  93-2021  Filed  1-26-93;  8:45  am] 
BHXMa  COOe  TS3S-M-H 


NUCLEAR  REGULATORY 
COMMISSION 

Abnormal  Occurrence  Report;  Section 
208  Report  Submitted  to  the  Congreaa 

Notice  is  hereby  given  that  pursuant 
to  the  requirements  of  section  208  of  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  the  Nuclear  Regulatory 
Commission,  (NRC)  has  published  and 
issued  another  periodic  report  to 
Congress  on  abnormal  occurrences 
(NUREG-0090,  Vol.  15.  No.  3). 

Under  the  Energy  Reorganization  Act 
of  1974.  which  created  the  NRC.  an 
abnormal  occurrence  is  defined  as  "an 
unscheduled  incident  or  event  that  the 
Commissicm  (NRC)  determines  is 


significant  from  the  standpoint  of  public 
health  or  safety."  The  NRC  has  made  a 
determination  that  events  involving  an 
actual  loss  at  significant  reduction  in 
the  degree  of  protection  against 
radioactive  properties  of  source,  special 
nuclear,  and  by-product  material  are 
abnormal  occurrences. 

The  report  to  Congress  is  for  the  third 
calendar  quarter  of  1992.  The  report 
identifies  the  occurrences  or  events  that 
the  Commission  determined  to  be 
significant  and  reportable;  the  remedial 
actions  that  were  undertaken  are  also 
described. 

Four  abnormal  occurrences  are 
discussed  in  this  report.  Two  involved 
medical  misadministrations  (both 
therapeutic)  and  one  involved  an 
extremity  overexposure  of  a 
radiographer  at  NRC-lic«ised  fadUties. 
An  abnormal  occurrence  was  reported 
by  an  NRC  Agreement  State.  The  report 
also  contains  information  updating  a 
previously  reported  abnormal 
occurrence. 

A  copy  of  the  report  is  available  for 
inspection  or  copying  for  a  fee  at  the 
NRC  Public  Document  Room,  2120  L 
Street  NW.  (Lower  Level),  Washington, 
DC  20555,  or  at  any  of  the  nuclear 
power  plant  Local  Public  Document 
Rooms  throughout  the  coimtry. 

Copies  of  NUREG-0090,  Vol.  15,  No. 
3  (or  any  of  the  previous  reports  in  this 
series),  may  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Prihting  Office,  Post  Office 
Box  37082,  Washington,  DC  20013- 

7082. 

A  year's  subscription  to  the  NUREG- 
0090  series  publication,  which  consists 
of  four  issues,  is  also  available. 

Copies  of  the  report  may  also  be 
purchased  bom  the  National  Technical 
Information  Service,  U.S.  Department  of 
Commerce,  5285,  Port  Royal  Road, 
Springfield.  VA  22161. 

Dated  at  Rockville,  MD  this  2l8t  day  of 
January  1993. 

For  the  Nuclear  Regulatory  Commission. 
Samuel ).  Chilk. 
Secretary  of  the  Commission. 
IFR  Doc.  93-1949  Filed  t-26-93;  8:45  am) 
MLUNQ  COOC  TSSa-Ot-M 


Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Office 
of  Management  and  Budget  (OMB) 
Review 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection. 

SUMMARY:  The  NRC  has  recently 
submitted  to  the  OMB  for  review  the 
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following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  19B0  (44 
U.S.C.  chapter  35). 

1.  Type  of  submission,  new.  revision, 
or  extension:  New  (Expedited  OMB 
review  requested  within  30  days). 

2.  The  title  of  the  information 
collection:  NRC  Survey:  "Assessment  of 
the  NRC  Operator  Licensing  Program," 
and  follow-up  interview. 

3.  The  form  number  if  applicable:  Hot 
applicable. 

4.  How  often  the  collection  is 
required:  One  time  for  the  initial  survey 
and  one  time  for  a  follow-up  interview 
with  a  small  percentage  of  me  survey 
respondents. 

5.  Who  will  be  asked  to  report:  A 
sample  of  nuclear  industry  {}ersonnel-, 
including  members  of  the  Professional 
Reactor  Operator  Society  (PROS),  the 
Nuclear  Management  Resource  Council 
(NUMARC),  and  the  Institute  for 
Nuclear  Power  Operations  (INPO);  as 
well  as  a  cross-section  of  plant  facility 
personnel. 

6.  An  estimate  of  the  number  of 
responses  annually:  144  (120  survey 
responses  and  24  interviews). 

7.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  84  hours  (30 
minutes  per  survey  and  one  hour  per 
interview). 

8.  An  indication  of  whether  section 
3504(h),  Pub.  L  9&-511  applies:  Not 
applicable. 

9.  Abstract:  NRC  plans  to  conduct  a 
voluntary  survey  and  follow-up 
interviews  with  a  sample  of  nuclear, 
industry  personnel  as  part  of  an 
evaluation  of  the  NRC  operator  licensing 
program.  The  primary  objectives  of  the 
survey  are  to: 

(1)  Identiiy  problems  with 
examination  consistency,  quality, 
efficiency,  and  management  of  the 
operator  licensing  program  and 
determine  whether  these  problems  are 
the  result  of  decentralization. 

(2)  Identify  the  advantages  and 
disadvantages  of  a  centralized  versus  a 
decentralized  approach  to  operator 
licensing. 

(3)  Identify  other  recentralization 
issues;  such  as,  transfer  of 
responsibiUty,  and  relocation  of 
employees. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  2120  L 
Street.  NW.  (Lower  Level),  Washington, 
DC 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer:  Ronald 
Minsk,  Office  of  Information  and 
Regulatory  Affairs,  (3150-       ),  NEOB- 


3019,  Office  of  Management  and  Budget, 
Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  (301)  492-8132. 

Dated  at  Bethesda,  Maryland,  this  19th  day 
of  January  1993. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranford. 

Designated  Senior  Official  for  Information 
Resources  Management. 

(FR  Doc  93-1946  Filed  1-26-93;  8:45  am] 
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Advisory  Committae  on  Nuclear 
Waste;  MeeUng 

The  50th  meeting  of  the  Advisory 
Committee  on  Nuclear  Waste  (ACNW) 
scheduled  to  be  held  Wednesday  and 
Thursday,  January  27  and  28, 1993,  8:30 
a.m.  until  6  p.m.,  room  P-110,  7920 
Norfolk  Avenue,  Bethesda,  MD  has  been 
revised  as  follows: 

Portions  of  this  meeting  may  be 
closed  to  public  attendance  if  deemed 
necessary  to  protect  information 
provided  in  confidence  by  a  foreign 
source  (5  U.S.C.  552b(c){4);  10  CFR 
2.790(d)(2)),  information  that  relates 
solely  to  the  internal  personnel  rules 
and  practices  of  the  ACNW  (5  U.S.C. 
552b{c)(2)),  and  information  the  release 
of  which  would  represent  a  clearly 
unwarranted  invasion  of  personal 
privacy  (5  U.S.C.  552b(c){6)).  These 
sessions  will  be  devoted  to  meeting  with 
the  National  Radiological  Protection 
Board  of  the  United  Kingdom  to  discuss 
information  provided  by  the  Board 
regarding  standards  for  a  high-level 
radioactive  waste  repository  and  ACNW 
office  structure  and  personnel. 

Notice  of  this  meeting  was  published 
in  the  Federal  Register  on  Wednesday, 
January  12, 1993  (58  FR  3982).  All  other 
items  pertaining  to  this  meeting  remain 
the  same  as  previously  published. 

Dated:  January  21, 1993. 
John  C  Hoyle, 

Advisory  Committee  Management  Officer. 
(FR  Doc.  93-1948  Filed  1-26-93;  8:45  ami 
BUiJNQ  COOC  7S80-01-M 


Advisory  Committee  on  Reactor 
Safeguards;  IMeeting  Agenda 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Atomic 
Enei^  Act  (42  U.S.C  2039,  2232b),  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on 
February  11-13, 1993,  in  Room  P-110, 
7920  Norfolk  Avenue,  Bethesda, 
Maryland.  Notice  of  this  meeting  was 


published  hi  the  Federal  Register  on 
December  23, 1992. 

Thursday,  February  11, 1993 

8:30  a.m.-8:45  a.m.:  Opening 
Remarks  byACRS  Chairman  (Open)— 
The  ACRS  Chairman  will  make  opening 
remaAs  regarding  conduct  of  the 
meeting  and  comment  briefly  regarding 
items  of  current  interest.  The  Committee 
will  discuss  priorities  for  preparation  of 
reports  during  this  sessibn. 

8:45  a.m. -11  a.m.:  Key  Policy  Issues 
for  Preapplication  Designs  (Open) — The 
Committee  will  review  and  comment  on 
key  policy  issues  identified  by  the  NRC 
staff  for  resolution  with  respect  to 
advanced  reactor  designs  such  as  the 
MHTGR,  PIUS,  PRISM,  and  CANDU-3. 
Representatives  of  the  NRC  staff,  the 
Department  of  Energy,  and  the  industry 
will  participate,  as  appropriate. 

11  a.m.-ll:45  a.m.:  Schedules  of  NBC 
Review  of  Proposed  Advanced  Reactor 
Designs  (Open)— The  Committee  will 
hear  a  briefing  by  and  hold  discussions 
with  representatives  of  the  NRC  staff  on 
the  current  schedules  for  the  NRC  staff's 
review  of  proposed  advanced  reactor 
designs. 

12:45  p.m.-2:15  p.m.:  FitzPatrick 
Nuclear  Power  Plant  (Open)— TTie 
Committee  will  hear  a  briefing  and  hold 
discussions  regarding  restart  of  the 
Fitzpatrick  nuclear  plant  following  an 
extended  shutdown  for  plant  and 
organizational  changes.  Representatives 
of  the  licensee  and  of  the  NRC  staff  will 
participate,  as  appropriate. 

2:15  p.m. -4:30  p.m.:  NRC  Regulatory 
Review  Group  (Open)— The  Committee 
will  disoiss  the  proposed  charter  for 
and  activities  of  the  NRC  Regulatory 
Review  Group.  The  purpose  of  this 
group  will  be  to  conduct  a 
comprehensive  and  disciplined  review 
qf  power  roactor  regulations  and  related 
NRC  process,  programs,  and 
implementation  practices. 
Representatives  of  the  NRC  staff  and  of 
the  industry  will  participate,  as 
appropriate. 

4:30  p.m.-5  p.m.:  Appointment  of 
New  Members  (Open/Closed)— The 
Committee  will  di.scuss  the 
qualifications  of  candidates  proposed 
for  appointment  to  the  Committee. 

Portions  of  this  session  will  be  closed 
to  discuss  information  the  release  of 
which  would  represent  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

5  p.m.-5:30  p.m.:  Preparation  of 
ACRS  Reports  (Open)— The  Committee 
will  discuss  proposed  reports  regarding 
items  considered  during  this  meeting. 
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Friday.  February  12, 1993 

8:30  aan.-lO  ajn.:  Muhiph  System 
Responses  Ptoaxun  (Open)— The 
Committee  %viU  hear  a  briefing  by  and 
hold  discussions  with  representatives  of 
the  NRC  staff  regarding  thejtatus  of  the 
staff's  work  for  dealing  with  the 
potential  generic  safety  issues  identified 
in  the  Multiple  System  Responses 
Program. 

10:15  a.m.-ll:45  ajn.:  Atomic  Safety 
and  Licensing  Board  Panel  Activities 
(Open)— The  Committee  and 
representatives  of  the  Atomic  Safety  and 
Ucensing  Board  Panel  (ASLBP)  will 
discuss  matters  of  mutual  interest, 
including  the  current  and  anticipated 
activities  of  the  Atomic  Safety  and 
Licensing  Board  Panel. 

11:45  a.m.-12:30  p.m.:  Preparation  of 
ACRS  Reports  (Open)— The  Committee 
will  discuss  proposed  reports  regarding 
items  considered  during  this  meeting. 

1:30  p.m.-3  p.m.:  Briefing  on  Recent 
Changes  to  the  Regulations  on  the 
Conduct  of  Government  Employees 
(Open) — The  Committee  will  hear  a 
briefing  by  and  hold  discussions  with 
representatives  of  the  NRC  Office  of  the 
General  Counsel  on  the  impact  on  ACRS 
members  regarding  the  implementation 
of  the  recent  Office  of  Government 
Ethics  government-wide  changes  to  the 
regulation  on  the  conduct  of 
government  employees. 

3:15  p.m.-5:15  p.m.:  Research  on 
Organizational  Factors  (Open)— The 
Committee  will  hear  a  briefing  and  hold 
discussions  regarding  NRC-sponsored 
research  on  organizational  factors. 
Representatives  of  the  NRC  staff  and  of 
the  industry  will  participate,  as 
appropriate. 

5:15  p.m.-6  p.m.:  Future  ACRS 
Activities  (Open) — The  Committee  will 
discuss  the  report  of  the  Planning  and 
Procedures  Subcommittee  regarding 
items  proposed  for  consideration  by  the 
full  Committee. 

Saturday.  February  13.  1993 

8:30  a.m.-ll  ajn.: Preparation  of 
ACRS  Reports  (Open)— The  Committee 
will  discuss  proposed  Committee 
reports  regarding  items  considered 
during  this  meeting. 

1 1  a.m.-12  Noon:  Activities  of  ACRS 
Subcommittees  (Open)— The  Committee 
will  hear  reports  on  and  hold 
discussions  of  the  status  of  ACRS 
subcommittee  assignments,  including 
the  conduct  of  Committee  activities  by 
the  Planning  and  Procedures 
Subcommittee,  use  of  digital 
instrumentation  and  control  systems  in 
nuclear  power  plants,  the  ABB-CE 
System  SO-i-  design,  and  procedures  for 
conduct  of  ACRS  business. 


RepresenUtives  of  the  NRC  staff  will 
participate,  as  appropriate. 

12  f4oon-12:30 pjn.:  Reconciliation  of 
ACRS  Comments  and 
Recommendations  (Open)— The 
Committee  will  discuss  responses 
received  from  the  NRC  staff  on 
recommendations  made  in  ACRS 
reports.  Representatives  of  the  NRC  staff 
will  participate,  as  appropriate. 

12:30  p.m.-l  pan.:  Miscellaneous 
(Open)— The  Committee  will  discuss 
matters  considered  but  not  completed  at 
previous  meetings  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  16. 1992  (57  FR  47494).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  recordings 
will  be  permitted  only  during  those 
open  portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Committee,  its  consultants,  and  staff. 
Persons  desiring  to  make  oral  statements 
should  notify  the  Acting  ACRS 
Executive  Director,  Dr.  John  T.  Larkins, 
as  far  in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
during  this  meeting  may  be  Umited  to 
selected  portions  of  the  meeting  as 
determined  by  the  Chairman, 
hiformation  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  a  prepaid  telephone  call  to  the 
Acting  ACRS  Executive  Director  prior  to 
the  meeting.  In  view  of  the  possibility 
that  the  schedule  for  ACRS  meetings 
may  be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  check  with  the  Acting  ACRS 
Executive  Director  if  such  rescheduUng 
would  result  in  major  inconvenience. 

I  have  determined  in  accordance  with 
Subsection  10(d)  Public  Law  92-463 
that  it  is  necessary  to  close  portions  of 
this  meeting  noted  above  to  discuss 
information  the  release  of  which  would 
represent  a  clearly  unwarranted 
invasion  of  personal  privacy  per  5 
U.S.C.  552b(c)(6). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  can  be  obtained  by 
a  prepaid  telephone  call  to  the  Acting 
ACRS  Executive  Director,  Dt.  John  T. 
Larkins  (telephone  301-492-4516), 
between  8  a.m.  and  4:30  p.m.  EST. 


Datad:)«iuttry21,19e3. 
JehaCHvjrk. 

AdviMory  Comnutlae  Management  Offker. 
(FR  Doc  93-1950  Piled  1-2&-93;  8:45  am) 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

NoHm  Of  EstabllshRMfil  of  Diaputo 
SaMamant  Panal  Concaming  US. 
Import  Raatrictlona  on  UHT  Milk 

AQBICV:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice. 

SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  (USTR)  is 
providing  notice  that  the  Canada-United 
States  Trade  Commission  (Commission) 
has  established  a  dispute  settlement 
panel  under  the  United  States-Canada 
Free-Trade  Agreement  to  review  a 
complaint  by  Canada  against  regulations 
governing  the  importation  of  ultra-high 
temperature  (UHT)  milk  into  Puerto 
Rico. 

DATES:  The  panel  is  currently  scheduled 
to  issue  its  report  by  April  7, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  Davidson,  Associate  General 
Counsel,  or  Daniel  Brinza,  Senior 
Advisor  and  Special  Counsel  for  Natural 
Resources,  Office  of  the  General 
Counsel.  USTR,  600  17th  Street  NW. 
Washington,  DC  20506,  (202)  395-3432 
or  (202)  394-7305.  respectively. 

SUPPLEMENTARY  INFORMATION:  As  a  result 
of  recently  adopted  regulations  by  the 
Commonwealth  of  Puerto  Rico,  UHT 
milk  from  Canada  is  no  longer  permitted 
to  be  imported  into  Puerto  Rico. 

The  Government  of  Canada  has 
requested  the  establishment  of  a  dispute 
settlement  panel  under  the  terms  of  the 
United  States-Canada  Free-Trade 
Agreement  to  determine  whether  the 
Commonwealth  of  Puerto  Rico's 
measure  is  inconsistent  with  the 
obligations  of  the  United  States  imder 
the  United  States-Canada  Free-Trade 
Agreement. 

The  panel  will  conduct  its 
proceedings  in  accordance  with  article 
1807  of  the  United  States-Canada  Free- 
Trade  Agreement  and  is  currently 
scheduled  to  issue  its  final  report  by 
April  7, 1993. 
Gar7R.Edaon, 
General  Counsel. 

|FR  Doc  93-2013  Filed  1-26-93;  8:45  am) 
MLUNQ  CODE  »1t».«t-« 
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Presidential  Dedeion  Under  Section 
330(D)  of  the  Tariff  Act  of  1930  on 
imports  ol  Extnided  Rubber  Thread 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  Presidential  action 
under  section  330(d)  of  the  Tariff  Act  of 
1930,  as  amended,  on  imports  of 
extruded  rubber  thread. 

On  January  15, 1993,  President  Bush 
selected  as  the  determination  of  the 
United  States  International  Trade 
Commission  (ITC)  the  views  of  those 
Commissioners  who  found  that 
increased  imports  of  extruded  rubber 
thread  are  not  a  substantial  cause  of 
serious  injury,  or  a  threat  of  serious 
injury,  to  the  U.S.  domestic  industry 
producing  like  or  directly  competitive 
products.  Accordingly,  no  import  relief 
measures  will  be  taken  under  the 
provisions  (section  203)  of  the  Trade 
Act  of  1974  in  this  case. 

On  October  15, 1992.  the  ITC.  by  an 
evenly  divided  3-3  vote  of  its  six 
members,  reported  to  the  President  both 
an  affirmative  and  a  negative  finding  on 
the  question  of  import  injury  to  the 
rubber  thread  industry,  based  on  its 
investigation  pursuant  to  a  petition  filed 
by  two  U.S.  manufacturers  of  rubber 
thread.  Under  section  330(d)  of  the 
Tariff  Act  of  1930.  as  amended.  19 
U.S.C  1330(d).  the  President  has  the 
authority  to  select  the  views  of  either 
group  of  Commissioners  as  the 
determination  of  the  Commission. 

Section  201  of  the  Trade  Act  of  1974 
requires  that  certain  conditions  be  met 
for  an  industry  to  be  eligible  for  import 
reUef.  Having  reviewed  all  of  the 
pertinent  data  and  submissions  by 
interested  parties,  the  President  has 
selected  the  views  of  those 
Commissioners  who  determined  that  the 
statutory  criteria  were  not  satisfied; 
specifically,  that  imports  were  not  a 
substantial  cause  of  the  decline 
experienced  by  the  U.S.  industry.  The 
decline  stemmed  from  the  closure  of  the 
major  U.S.  manufacturer  of  rubber 
thread  in  1990;  that  closure  resulted 
from  a  corporate  decision  by  the 
manufacturer's  ultimate  shareholders  to 
consolidate  manufacturing  operations  in 
Malaysia. 

Consistent  with  this  decision, 
therefore,  no  import  relief  measures  will 
be  applied. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Strother.  Director.  Chemical 
Industry  Trade  Policy.  (202)  395-5656. 
Frederick  L.  Montgomary, 
Chairman,  Trade  Policy  Staff  Committee. 
[FR  Doc  93-2007  Filed  1-26-93;  8:45  am] 
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Extension  Of  Tariff  Rate  Quotaa  for 
Non-Wool  Febrica  and  Made-Up  Gooda 
Under  the  United  Statee-Canada  Free 
Trade  Agreement 

agency:  Office  of  the  United  States 
Trade  Representative. 
AcnoN:  Notice  of  and  request  for 
comments  on  the  extension  of  tariff  rate 
quotas  for  Canada  for  non-wool  fabric 
and  made-up  goods  for  one  year. 

SUilMARY:  Section  202(d)(2)  of  the 
United  States-Canada  Free-Trade 
Agreement  Implementation  Act  of  1988 
("FTA  Implementation  Act")  grants  the 
President,  subject  to  consultation  and 
layover  requirements  of  section  103  of 
that  Act.  the  authority  to  proclaim  such 
modification  to  the  rules  of  origin  as 
may  from  time-to-time  be  agreed  upon 
by  the  United  States  and  Canada.  This 
notice  is  intended  to  inform  the  public 
of  a  modification  to  Rule  18  of  the  rules 
of  origin  of  the  United  States-Canada 
Free  Trade  Agreement  (FTA).  The 
modification  may  be  proclaimed  on  or 
after  March  22. 1993  and  will  cover  the 
period  January  1, 1993  to  December  31, 
1993. 

DATES:  Public  comments  are  due 
February  26. 1993. 
AOOmONAL  INFORMATION:  Inquiries 
regarding  this  notice  or  relating  to  the 
implementation  of  the  tariff  rate  quotas 
described  in  this  notice  should  be 
directed  to  Ms.  CaroyI  Miller,  Deputy 
Chief  Textile  Negotiator,  Office  of  the 
United  States  Trade  Representative, 
room  301.  600  17th  Street  NW.. 
Washington,  DC  20506.  Telephone  (202) 
395-3026. 

Description  of  the  Modification 

In  the  FTA,  a  tariff  rate  quota  was 
established  to  allow  Canadian  exports  to 
the  United  States  of  non-wool  fabric  and 
made-up  products  that  did  not  meet 
FTA  rules  of  origin  access  to  FTA  tariff 
preferences  up  to  an  annual  level  of 
25,083,821  square  meters  equivalent. 
This  tariff  rate  quota  expired  on 
December  31. 1992.  The  CFTA  provides 
that  "the  Parties  agree  to  revisit  the 
quantitative  element  of  this  agreement 
two  years  after  its  entry  into  force 
together  with  representatives  of  the 
industries  in  order  to  work  out  a 
mutually  satisfactory  solution,  taking 
into  account  the  availabiUty  of  yams  in 
both  countries." 

During  negotiations  on  the  North 
American  Free  Trade  Agreement 
(NAFTA),  the  United  States  and  Canada 
agreed  on  new  rules  of  origin  for  the 
textile  and  apparel  sector,  which  require 
a  more  rigorous  standard  for  preferences 
than  does  the  FTA.  In  addition,  the 
United  States  and  Canada  agreed  on 


new  levels  of  access  for  nan-conforming 
exports  of  non-wool  fabric  and  made-up 
products.  If  approved,  however,  the 
NAFTA  provisions  will  not  take  effect 
imtil  at  least  January  1, 1904.  To  avoid 
trade  disruption  during  the  interim 
period,  the  United  States  and  Canada 
provisionally  agreed  to  extend  the  tariff 
rate  quota  under  the  FTA  of  25,083321 
square  meters  eqmvalent  for  the  period 
January  1, 1993  through  December  31, 
1993. 

Section  103  of  the  FTA 
Implementation  Act  provides  that  the 
President  may  proclaim  modifications 
to  rules  of  origin  60  days  after  a  report 
on  the  proposed  modification  is 
submitted  to  the  Committee  on  Ways 
and  Means  of  the  House  of 
Representatives  and  the  Committee  on 
Finance  of  the  Senate,  and  advice  on  the 
modification  is  obtained  from  the  U.S. 
International  Trade  Commission 
(USrrC)  and  appropriate  private  sector 
advisory  committees.  On  January  21, 
1993,  a  report  was  submitted  to  the 
above-named  Committees  of  Congress; 
advice  had  been  previously  obtained 
from  the  USrrc  and  advisory 
committees. 

Requests  for  Comments 

Comments  supporting  or  opposing 
extension  of  the  existing  tariff  rate 
quotas  for  non-wool  and  made-up  goods 
from  Canada  specified  in  Rule  18  of 
Chapter  3  on  Rules  of  Origin  of  the  FTA 
will  be  accepted  until  February  26. 
1993.  Comments  should  be  typewritten 
and  submitted  in  ten  copies  to  Ms. 
CaroyI  Miller.  Deputy  Chief  Textile 
Negotiator,  room  301,  Office  of  the 
United  States  Trade  Representative,  600 
17th  Street  NW..  Washington.  DC  20506. 
All  submissions  must  specify:  (1)  The 
name,  address,  and  telephone  number  of 
the  person,  firm,  or  organization  making 
the  comments  and  (2)  an  indication  as 
to  whether  the  writer  represents  a: 

— ^Producer  in  the  United  States 
— Importer  in  the  United  States 
— ^Exporter  in  the  United  States 
— Consumer  in  the  United  States 

— Other,  in  the  United  States  (please 

specify) 
— Producei  in  Canada 
— Importer  in  Canada 
— ^Exporter  in  Canada 
— Consumer  in  Canada 
— Other,  in  Canada  (please  specify) 
CharlM  E.  Roh,  Jr., 

Assistaitt  U.S.  Trade  Representative  for  North 
American  Affairs. 
(FR  Doc  93-2008  Filed  l-2&-«3:  8:45  am| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

PMmm  Na  34-3174«;  FN*  No.  Sn-MSTC- 
82-10] 

Setf-Reguiatory  Organizations; 
Midwest  Securities  Trust  Company; 
Notice  of  Rling  and  Immediate 
Effectiveness  of  Proposed  Rule 
Change  Relating  to  Modification  of  Fee 
Sctteduie  To  Provide  Discounts  to 
Primary  Users 

January  19, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
December  4. 1992,  the  Midwest 
Securities  Trust  Company  ("MSTC**) 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  riile  change  (File  No.  SR- 
MSTC-92-10)  as  described  in  Items  I,  n, 
and  in  below,  which  Items  have  been 
prepared  primarily  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
soUcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization'! 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  revises 
MSTC's  fee  schedule  to  provide 
discounts  (see  Exhibit  A)  to  participants 
who  are  primary  users  '  of  available 
MSTC  services.  EligibiUty  for  the 
discount  would  be  based  on  a 
commitment  in  writing  by  the 
participant  to  continue  to  use  MSTC  as 
the  primary  provider  of  safekeeping 
services  for  a  minimum  period  of  two  to 
three  years. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Um  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  suimmaries.  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 


'  15  use  78»(b)(l). 

*A  "primary  user"  means  either  (1)  a  participant 
who  uses  MSTC  solely  as  its  depository  and 
clearing  agent  or  (2)  a  participant  who  is  a  member 
of  more  than  one  securities  depository  but  who 
safekeeps  the  majority  of  its  ehgible  inventory  with 
MSTC  To  document  the  latter,  MSTC  may  request 
that  participants  verify  the  amount  of  business 
conducted  at  another  depository. 


most  significant  aspects  of  such 
statements. 

(A)  Self-Repilatory  Organization's 
Statement  of  the  Puroose  of,  and 
Statutory  Basis  for,  we  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  provide  discounts,  in  the 
form  of  a  two  tiered  fee  revision,  to 
participants  who  use  MSTC  as  their 
primary  securities  depository.  Under  the 
proposal,  participants  who  make  a 
commitment  in  writing  to  continue  to 
use  MSTC  as  their  primary  custodian  for 
a  period  of  two  to  three  years  would 
receive  discounted  service  charges. 

The  first  tier  of  the  proposed  discount 
would  be  available  only  to  those 
participants  who  have  been  participants 
for  the  previous  year,  as  the  discount 
would  be  calculated  based  on  the 
participant's  actual  annualized  revenue 
level  paid  to  MSTC  for  the  previous 
twelve  month  period.  A  participant  who 
produces  a  minimum  average  revenue  of 
$20,000  per  month  for  MSTC  would 
reoBive  a  discount  of  50%  off  of  each 
dollar  spent  in  excess  of  their  actual 
average  annualized  revenue  level.  Each 
year,  the  participant's  actual  average 
would  be  revised  and  would  remain 
constant  for  the  next  twelve  month 
period. 

The  second  tier  of  the  proposed 
discount  would  be  based  on  the  total 
amoimt  of  monthly  revenues  MSTC 
receives  from  a  participant.  In  order  to 
qualify  for  this  discount,  MSTC  must 
receive  monthly  revenues  at  a  level 
equal  to  or  in  excess  of  $20,000  from  a 
participant.  At  this  level,  a  participant 
with  a  two  year  commitment  to  use 
MSTC  as  its  primary  custodian  would 
receive  a  discount  of  6%  off  the  total 
amount  of  fees  the  participant  must  pay 
to  MSTC  that  month.  A  participant  who 
makes  a  three  year  commitment  at  this 
level  would  receive  a  discount  of  8%  off 
the  total  amount  of  fees  the  participant 
must  pay  to  MSTC  that  month. 
Similarly,  participants  who  produce 
monthly  revenues  for  MSTC  in  excess  of 
$50,000  and  sign  a  two  year 
commitment  would  receive  a  12% 
discount  off  the  total  amount  of  fees  the 
participant  must  pay  to  MSTC  that 
month.  A  participant  who  makes  a  three 
year  commitment  at  this  level  would 
receive  a  discount  of  16%  off  the  total 
amount  of  fees  the  participant  must  pay 
to  MSTC  that  month. 

MSTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Sections  17A(b)(3)  (A) 
and  (F)  of  the  Act,  and  the  rules  and 
regulations  thereunder,  in  that  it 
promotes  the  prompt  and  accurate 


clearance  and  settlement  of  securities 
transactions. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

MSTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

MSTC  has  not  solicited  written 
comments  with  respect  to  the  proposed 
rule  change,  and  none  have  been 
received. 

m.  Date  of  EfTectiTeness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  4Dd  subparagraph  (e)  of  Rule 
19b-4  thereunder,  because  the  proposed 
rule  change  establishes  or  changes  a 
due,  fee,  or  other  charge  imposed  by  the 
self-regulatory  organization.  At  any  time 
within  60  days  of  the  filing  of  such  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  pubUc 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  writh  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW,. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  frtim  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Filth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MSTC.  All  submissions  should 
refer  to  the  File  No.  SR-MSTC-92-10 
and  should  be  submitted  by  February 
17, 1993. 
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For  th«  Commisskm,  by  the  Diviskxi  of 
Market  Regulation,  punuant  to  deleyrted 
authority.' 

Maifaral  H.  HcFwIand. 

Deputy  Secretary. 
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[Weleeee  Na  34-31747;  FN*  No.  SR-NSCC- 
92-15] 

Self-Regulatory  Organizations; 
NaUonai  Securitiea  Clearing 
Corporation;  Notice  of  Rling  artd 
Immediate  Effectiveness  of  Proposed 
Rule  Change  Relating  to  a  Change  In 
the  Fees  for  Networking  and  Furtd/Serv 

January  19, 1993. 

Pursuant  to  section  19(b)(1)  of  tlie 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  give  that  on 
Decemlwr  24, 1992,  the  National 
Sectuities  Clearing  Corporation 
("NSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  HI  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publisliing  tiiis  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self'Regttlatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  changes  the 
fees  for  Netwoiidng  and  Fund/Serv. 


n.  Srif-Regnlatory  Organixation'e 
Statement  irf^tlie  Pnrpos*  ot,  and 
Statutory  Basis  for,  th»  Proposed  Rale 
C3iange 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of,  and  liasis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Ruh 

■  Change 

The  purpose  of  the  proposed  rule 
change  is  to  modify  NSCC's  fees  for  the 
Fund/Serv  service  and  the  Networlung 
service.  The  revised  Networking  fee 
became  effective  January  1, 1993  for 
billing  in  February,  1993.  The  revised 
Fund/Serv  fee  will  become  effective 
concurrent  with  the  approval  of  SR- 
NSCC-92-14  *  for  those  partidpants 
that  uiilize  the  new  Fimd/Serv  service.^ 

The  proposed  rule  change  is 
consistent  writh  section  17A(b)(3)(D)  of 
the  Act  *  in  that  it  provides  for  the 
equitable  allocation  of  reasonable  fees 
and  other  charges  among  participants. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  tliat  the 
proposed  rule  change  will  have  an 
impact  or  impose  a  burden  oa 
competition. 

C.  Self-Regulatory  Organization's 
Statement  of  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  NSCC  and  therefore  has 
become  effective  on  filing  pursuant  to 
section  19(b)(3)(A)  of  the  Act  and 
subparagraph  (e)  of  Rule  19b-4 


'17CF1l200.3&-3(aKl2). 
'  15  U.S.C  78s(bMl)  (196S). 


>SR-NSCC-92-14  will  ponnit  NSCC  to  modify 
its  Mutual  Fund  Service*  to  provide  tystam 
flexibility  in  order  to  process  any  type  of  mutual 
fund  product 

*  During  th«  transition  period,  those  memibers 
utilizing  old  Fund/Serv  formats  will  continua  to  be 
charged  the  old  rates. 

*  15  U.S.C  78q-l(bX3)(D)  (1988). 


thereunder.  At  any  time  within  60  days 
of  the  filing  of  such  rule  diange,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  tliat  such  action  is 
necessary  or  appropriate  in  tike  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  maidng  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  vrith  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  wrill  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  file  number  SR-NSCC-92-15 
and  should  be  submitted  by  February 
17, 1993. 

For  the  Commission,  by  the  Division  of 
Marliet  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  93-1922  Filed  1-2&-93;  8:45  am) 

BiLLMO  cooe  toio-ei-M 


[Releaae  Na  34-^746;  HI*  No.  8R-PTC- 
92-15] 

Self-Regulatory  Organtzatiorts; 
Participants  Trust  Company;  Notice  of 
Rling  and  Order  Granting  Accelerated 
Approval  of  Propoaed  n\M  Change 
Relating  to  the  Payment  of  DIvldenda 
to  PTC  Shareholders 

)anuary  15, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Sectirities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
December  24. 1992.  Participants  Trust 
Company  ("PTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 


'  15  U.S.C.  78s(bKl). 
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change  (File  No.  SR-PTC-92-15)  as 

described  in  Items  I  and  II  below,  which 
Items  have  been  prepared  primarily  by 
the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  comments  on  the 
proposed  rule  change  and  to  grant 
approval  of  the  proposed  rule  change  on 
an  accelerated  basis. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  PropMed  Rule  Oiangs 

PTC  is  changing  its  practices  to  reflect 
relief  from  appUcable  regulatory 
constraints  on  the  payment  of  dividends 
to  its  shareholders  and  to  approve  the 
practice  of  paying  such  dividends  as 
authorized  oy  its  Board  of  Directors 
("Board"). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpoee  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
signiHcant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
filing  is  to  change  PTC's  practices  to 
reflect  relief  from  applicable  regulatory 
constraints  on  the  payment  of  dividends 
to  its  shareholders  and  to  approve  the 
practice  of  paying  such  dividends  when 
and  as  authorized  by  its  Board.  In 
addition,  PTC's  Board  has  declared  a 
dividend  of  $.52  per  share  of  capital 
stock,  with  a  par  value  of  $5.00  each, 
payable  on  January  18, 1993  to 
stockholders  of  record  as  of  the  close  of 
business  on  December  31, 1992. 

By  letter  dated  March  27, 1989  from 
the  Board  of  Governors  of  the  Federal 
Reserve  System  ("Board  of  Governors"), 
PTC  was  prohibited  from  paying 
dividends  to  its  stockholders.'  By  letter 
dated  June  9, 1992,  the  Board  of 
Governors  relieved  PTC  from  the 
restriction  on  the  payment  of  dividends 


on  the  understanding  that  dividends,  if 
declared,  must  be  declared  periodically 
by  PTC's  Board  and  paid  at  a  rate  not 
to  exceed  the  90-day  United  States 
Treasury  bill  rate  in  effect  at  the  time 
the  dividend  is  declared.'  Thus.  PTCs 
Board  has  adopted  a  policy  that  would 
allow  it  to  pay  dividends  to 
shareholders  from  the  net  profits  of 
PTC.* 

Although  the  Board's  policy  on  the 
payment  of  dividends  will  allow  PTC  to 
pay  a  dividend  from  excess  income  from 
invested  principal  and  interest  ("P*I"). 
PTC's  Board  has  determined  not  to  use 
any  excess  income  from  invested  P&I  to 
pay  this  dividend.'  Prior  to  using  any 
excess  income  from  invested  P8J  to  pay 
a  dividend,  PTC's  Board  will  be  adviseid 
of  any  amount  related  to  the  investment 
of  PftI  which  has  not  been  rebated  that 
is  part  of  the  net  profits  used  to  declare 
a  dividend  and  must  affirmatively  vote 
to  use  such  excess  income  from  P&I  for 
a  dividend. 

Since  the  proposed  rule  change 
provides  for  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions,  PTC  believes  it  is 
consistent  with  section  17A  of  the  Act* 
and  the  rules  and  regulations 
thereunder  applicable  to  PTC. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

PTC  does  not  perceive  that  the 
proposed  rule  filing  will  impose  any 
burden  on  Competition. 


>  See  letter  from  William  W.  Wiles.  SecreUiy  of 
the  Board.  Board  of  Governors  of  the  Federal 
Reserve  System,  to  Thomas  A.  Williams.  Milbank. 
Tweed,  Hadley  *  McOoy.  dated  March  27, 19«9 
(approving  PTC's  application  for  stock  in  the 
Federal  Reserve  Bank  of  New  York). 


'  See  letter  bom  Jennifer  J.  Johnson.  Associate 
Secretary  to  the  Board,  Board  of  Governors  of  the 
Federal  Resave  System,  to  Leopold  S.  Rassnick. 
Vice  President  and  General  Counsel,  PTC  dated 
June  9,1992.  Subsequently,  the  State  of  New  York 
Banking  Department  removed  its  restriction  on  the 
payment  of  dividends.  See  letter  from  Carmine  M. 
Tenga.  Deputy  Sui)erintendenl  of  Banks,  State  of 
New  York  Banking  Department,  to  Leopold  S. 
Rassnick,  Vice  President  and  General  Counsel,  PTC, 
dated  December  21. 1992. 

•  Under  New  York  Banking  Law,  PTC  may  pay  a 
dividend  as  frequently  as  once  per  quarter  as  PTC 
deems  judicious  to  be  paid  from  net  profits.  Net 
profits  are  defined  as  the  remainder  of  all  ctirrent 
earnings  after  deducting  current  operating 
expenses,  actual  losses,  and  all  federal  and  state 
taxes.  See  NY.  Banking  Law  $  112  (McKinney 
1990). 

■SecuriUes  Exchange  Act  Release  No.  31593 
(December  18. 1992).  57  FR  80262.  Under  PTC's 
current  rebate  policy.  PTC's  Board  may  decide  from 
time  to  time  to  distribute  net  profits  calculated  on 
the  basis  of  (i)  service  fees,  pro  rata,  based  on  the 
total  amount  of  service  fees  paid  by  each  participant 
and  (ii)  excess  income  related  to  the  collection  and 
investment  of  P&l  funds,  pro  rata,  based  on  the 
amount  of  P&I  disbursements  to  each  participant. 
PTC's  Board  will  base  its  decision  to  rebate  on  a 
number  of  considerations,  including  projected 
earnings  of  PTC,  the  projected  financial  needs  of 
PTC  and  the  desirability  of  paying  dividends  on 
PTCs  outstanding  stock. 

•15U.S.C.  78q-l. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

PTC  has  not  solicited,  and  does  not 
intend  to  solicit,  any  written  comments 
on  this  proposed  rule  change,  PTC  has 
not  received  any  unsolicited  written 
comments  from  participants  or  other 
interested  parties. 

m.  Date  of  EffoctiTeness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

PTC  has  requested  that  the 
Commission  approve  the  proposedrule 
change  on  an  accelerated  basis.  PTC 
expects  to  issue  a  1992  dividend  on 
January  18, 1993.  The  Ck)mmission 
believes  that  it  is  desirable  for  PTC  to  go 
forward  with  its  dividend  on  January 
18, 1993.  Thus,  the  Commission  finds 
that  "good  cause"  exists  under  section 
19(b)(2)  of  the  Act  for  approving  PTC's 
proposed  rule  change  prior  to  the 
thirtieth  day  after  publication  of  notice.' 

Section  17A(b)(3)(C)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  assure  that  fair  representation  of 
its  shareholders  and  participants  in  the 
selection  of  its  directors  and 
administration  of  its  affairs."  In 
addition,  section  17A(b)(3)(D)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  ciiarges  among  its  participants." 
As  discussed  below,  the  Commission 
believes  that  PTC's  proposal  is 
consistent  with  the  Act,  in  particular 
with  Section  17A  of  the  Act. 

PTC  was  formed  to  operate  the  then 
MBS  Clearing  Corporation's  depository 
subsidiary,  and  doing  so  required  major 
capital  investment  in  infrastructure. 
This  in  turn  created  a  real  need  for 
capital  investment  in  PTC,  which  need 
was  met  by  PTC's  shareholders.  The 
Commission  recognizes  that  PTC  could 
reduce  or  rebate  fees  instead  of  issuing 
a  dividend  and  that  PTC's  rule  change 
represents  the  first  time  that  a  clearing 


'Pursuant  to  section  19(bX4MA)  of  the  Act,  15 
U.S.C.  78s(b)(4KA).  the  Commission  contacted  the 
Board  of  Governors  of  the  Federal  Reserve  System 
("Federal  Reserve"),  PTC's  appropriate  regulatory 
agency,  regarding  the  proposed  rule  change.  Staff  of 
the  Federal  Reserve  believes  that  the  proposed  rule 
change  Is  consistent  with  PTC's  obligation  to 
safeguard  securities  and  funds  in  its  custody  or 
control  or  for  which  it  is  responsible,  and  did  not 
object  to  the  proposed  accelerated  approval. 
Telephone  conversation  between  Don  R.  Vinnedge. 
Manager,  Trust  Activities  Program,  Federal  Reserve, 
and  Francois-lhor  Mazur,  Staff  Attorney,  Division  of 
Market  Regulation.  Commission  (December  30, 
1992). 

•15U.S.C78q-l(bX3KC). 

•l5U.S.C.78q-l(bX3KD). 
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agency  has  declared  a  dividend.  *°  Given 
FTC's  early  and  acute  need  for  capital 
investment,  the  Commission  recognizes 
the  need  to  give  shareholders  some 
limited  return  on  the  capital  they  have 
invested  in  PTC.  Moreover,  FTC 
participants  have  the  opportimity  to 
become  shareholders  under  FTC's 
annual  reallocation  of  stock,  which  is 
open  to  all  FTC  participants."  The 
Commission  therefore  believes  that  the 
issuance  of  the  dividend  by  PTC  on 
January  18, 1993  is  consistent  with 
section  17A(b)(3)(D)  of  the  Act"  in  that 
it  provides  for  the  equitable  allocation 
of  reasonable  fees  and  other  charges 
among  participants.  Nevertheless, 
because  this  is  the  first  time  a  registered 
clearing  agency  is  declaring  a  dividend, 
the  Commission  is  concerned  about  the 
equitable  distribution  of  net  profits  and 
thus  believes  it  is  appropriate  for  PTC 
to  file  a  proposed  rule  change  under 
section  19(b)(3)(A)  of  the  Act "  each 
time  it  declares  a  dividend.*^ 

Under  FTC's  current  system,  it  is 
possible  to  be  a  PTC  participant  without 
being  a  PTC  shareholder.  In  the  past,  the 
distribution  of  excess  income  from  fees 
and  invested  P&I  has  been  made  on  the 
basis  of  a  participant's  level  of 
participation.  A  participant's  status  as  a 
shareholder  did  not  enter  into  this 
determination.  Consequently,  there  has 
been  little  incentive  for  participants  to 
acquire  shares  in  PTC  and  many  new 
and  small  participants  do  not  have  a 
stake  in  PTC. 

The  proposed  rule  change  is  not 
intended  to  replace  FTC's  policy 
regarding  distributions  to  participants, 
but  is  rather  a  way  to  give  shareholders 
some  limited  return  on  the  capital  they 
invest  in  PTC.  In  addition,  PTC  can  only 
issue  a  dividend  from  net  profits  and 
only  at  a  rate  not  to  exceed  the  90-day 


^'>  When  establishing  fees  for  its  users,  a  clearing 
agency  tends  to  be  conservative  in  estimating  the 
level  of  activity  for  a  coming  year.  Consequently, 
revenues  typic^ly  exceed  expenses  due  to  higher 
than  projected  participant  activity.  For  example,  in 
1991,  The  Depository  Trust  Company  ("DTC") 
reported  income  of  approximately  $345  million  and 
expenses  of  approximately  $266  million. 
Approximately  $79  million  in  net  income  was 
therefore  distributed  to  participants.  See  DTC  1991 
Annual  Report.  Similarly,  in  1991,  The  Options 
Qearing  Corporation  ("(XX^")  had  revenue 
exceeding  expenses  by  about  $4.S  million  which 
was  distributed  to  clearing  members.  See  OCC  1991 
annual  report. 

'^  See  Securities  Exchange  Act  Release  No.  26671 
(March  31. 1989).  54  FR  13266  (discussing  PTC's 
reallocation  process). 

'»15U.S.C7a<»-l(b)(3)(D). 

"15U.S.a78s(b)(3KA). 

''*  See  letter  from  Leopold  S.  Rassnick.  Vice 
President  and  General  Counsel,  PTC,  to  Ester 
Saverson,  Branch  Chief.  Division  of  Market 
Regulation,  Commission,  dated  lanuary  15, 1993,  in 
which  PTC  agreed  to  file  a  proposed  rule  change 
with  the  (Commission  under  section  19(b)(3)(A)  of 
the  Act  each  time  it  declares  a  dividend. 


United  States  Treasury  bill  rate  in  effect 
at  the  time  the  dividend  is  declared.  "The 
Commission  believes  that  ownership  is 
an  important  aspect  of  participation  in 
PTC  "The  issuance  of  dividends  will 
allow  PTC  to  increase  the  incentive  for 
participants  to  invest  in  PTC  shares,  and 
thereby  advance  the  requirement  of  fair 
representation  of  shareholders  and 
participants  under  Section  17A  of  the 
Act. 

rv.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  PTC.  All  submissions  should 
refer  to  file  number  SR-PTC-92-15  and 
should  be  submitted  by  February  17, 
1993. 

V.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  PTC's  proposed 
rule  change  is  consistent  with  the  Act 
and  in  particular  with  section  17A  of 
the  Act. 

/( is  therefore  ordered,  under  section 
19(b)(2)  of  the  Act,  that  the  proposed 
rule  change  (File  No.  SR-PTC-92-15) 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margard  H.  McFarUnd, 

Deputy  Secretary. 

(PR  Doc.  93-1923  Filed  1-26-93;  8:45  am) 

BIUMQ  COOC  «>10-Q1-H 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Summary  Notloe  Na  PE-83-4] 

Petltiona  for  Exemption;  Summary  of 
Petitions  Recaivad;  Dispositions  of 
Petitions  Issued 

agency:  Federal  Aviation 
Administratis  (FAA).  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  received  and  of  disposition 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  fit)m  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  aff^ect  the  legal  status  of 
any  petition  or  its  final  disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  February  16, 1993. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to;  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGG- 

10),  Petition  Docket  No. , 

800  Independence  Avenue,  SW.. 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10).  room  9150, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  MFORMATION  CONTACT: 

Mrs.  Jeanne  Trapani,  Office  of 
Rulemaking  (ARM-l),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7624. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  $  11.27  of 
jpaiX  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 
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Issued  ia  WMhiogtoa.  DC.  OD  Jaau«7 15. 
1993. 

Donald  P.  BfVM. 
Assistant  Chief  Coantel  for  Begulations. 

Petitions  for  Exemption 

Z)ocitefAk).  25716 

Petitioner:  Flamenco  Airways.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g) 

Description  of  Relxf  Sought:  To  renew 
Exemption  No.  5106,  which  expired 
October  31. 1991,  and  which  allowed 
pilots  employed  by  Flamenco 
Airways,  Inc.,  to  remove  and  install 
passenger  seats  and  approved 
stretchers  in  Britten  Norman  aircraft 
model  BN2A. 

DocJtef  No.  .-26503 

Petitioner  Airborne  Express        

Sections  of  the  FAR  Affected:  14  CFR 
121.623  (a)  and  (d),  121.643,  and 
121.645(e) 

Descripti<m  of  Relief  Sought:  To  extend 
the  termination  date  of  Exemption  No. 
5307,  which  expires  May  31, 1993, 
and  wdiich  allows  ABX  Air.  Inc., 
d.b.a.  Airborne  Express,  to  conduct 
operations  in  acctvdance  with  the 
requirements  applicable  to  domestic 
air  carriers  contained  in  part  121  and 
listed  in  Ckjndition  1  of  the 
exemption. 

Dociet  No.  .-26732 

Petitioner  Air  Transport  Association  of 
America  

Sections  of  the  FAR  Affected:  14  CFR 
121.652  (a)  and  (c) 

Description  of  Relief  Sought:  To  revise 
Exemption  No.  5549,  which  expires 
November  30, 1994,  to  combine 
crosswind  and  breaking  restrictions, 
to  make  other  technical  corrections, 
and  to  extend  the  termination  date 
accordingly. 

Dispositions  of  Petitioii* 

Dociket  No.;  25617 

Petitioner  Japan  Airlines,  Ltd.     

Sections  of  the  FAR  Affected:  14  CFR 
91.203(c),  91.417(c)  and  (d),  45.11. 
and  part  43  appendix  B,  paragraphs 
(a)  and  (d) 

Description  (^  Relief  Sought/ 
Disposition:  To  extend  the 
termination  date  of  Exemption  No. 
5006.  which  expires  December  31, 
1992,  and  which  allows  Japan 
Airlines,  Ltd.  OAL)  to  operate  its  U.S.- 
registered  aircraft  that  have  been 
modified  by  installation  of  fuel  tanks 
in  the  passenger  or  baggage 
compartment  without  keeping  an 
FAA  Form  337  on  board  the  aircraft. 
The  exemption  also  allows  JAL  to 
continue  to  operate  its  U.S. -registered 
aircraft  without  having  an 
identification  plate  secured  to  the 


fuselage  exterior  and.  with  respect  to 
JAL's  U.S.-registered  aiicrafl 
manufactured  before  March  7. 1988. 
this  exemption  allows  operation 
without  displaying  the  aircraft  model 
designation  and  manufacturer's  serial 
number  on  the  aircraft  exterior. 
Grant.  December  31, 1992,  Exemption 

No.  5006R 
Docket  No:  25B53 

Petitioner  Singapore  Airlines,  Ltd; 

Sections  of  the  FAR  Affected:  14  CFR 
91.203(c),  91.417(c)  and  (d).  45.11. 
and  part  43  appendix  B,  paragraphs 
(a)  and  (d) 
Description  of  Relief  Sought/ 
Disposition:  To  extend  the 
termination  date  of  Exemption  No. 
5008,  which  expires  December  31, 
1992,  and  which  allows  Singapore 
Airlines.  Ltd.  (SL\)  to  operate  its  U.S.- 
registered  aircraft  that  have  been 
modified  by  installation  of  fuel  tanks 
in  the  passenger  or  baggage 
compartment  without  keeping  an 
FAA  Form  337  on  board  the  aircraft. 
The  exemption  also  allows  SIA  to 
continue  to  operate  its  U.S.-registered 
aircraft  without  having  an 
identification  plate  secured  to  the 
fuselage  exterior  and,  with  respect  to 
SIA's  U.S.-registered  aircraft 
manufactured  before  March  7, 1988, 
this  exemption  allows  operation 
without  displaying  the  aircraft  model 
designation  and  manufacturer's  serial 
number  on  the  aircraft  extuior. 

Grant.  December  31, 1992.  Exemption 
No.  50083 

Docket  No:  26845 

Petitioner  University  of  North  Dakota 

Sections  of  the  FAR  Affected:  14  CFR 
141.65 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  University 
of  North  Dakota  to  recommend 
graduates  of  its  flight  instructor 
certification  courses  for  flight 
instructor  certificates  (with  the 
associated  ratings)  without  having  to 
take  the  Federal  Aviation 
Administration  flight  test. 

Grant.  Novembers.  1992.  Exemption 
No.  5546 

Docket  No:  26991 

Petitioner  Mr.  Rube  Goldberg 

Sections  of  the  FAR  Affected:  U  CFR 
121.574(a) 

Description  of  Relief  Sou^t/ 
Disposition:  To  allow  Mr.  Rube 
Goldberg  to  carry  and  use  his  own 
source  of  oxygen  aboard  commercial 
airplanes  in  Ueu  of  that  supplied  by 
the  air  carrier. 

Denial.  January  5,  1993.  Exemption  No. 
5583 

Docket  No:  27109 

Petitioner  Scandinavian  Airlines 
System  and  ABX,  Inc. 


Sections  of  the  FAR  Affected:  14  CFR 
91.805 

Description  of  Relief  South/Disposition: 
To  allow  the  operation  of  four 
noncomplying  Stage  1  DC  Q  41 
aircraft  from  Oslo,  Norway,  to  Dayton« 
Ohio,  for  customs  clearance,  and  then 
to  Wilmington.  Ohio,  to  obtain 
modification  to  bring  the  subject 
aircraft  into  compliance  with  Stags  2 
noise  levels  under  part  36  of  the  FAR. 

Grant,  January  11, 1993.  Exemption  No. 
5584 

Docket  No:  27906 

Petitioner:  Hartzall  Propeller,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
21.231(a) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  the 
termination  date  of  Exemption  No. 
5266,  which  expires  December  31, 
1992,  and  which  allows  Haitzell 
Propeller,  Inc.,  to  apply  for  a 
delegation  option  authorizati<»i  for 
the  type,  production,  and 
airworthiness  certification  of 
propellers  manufactured  for  use  on 
tiubopropeller  and  reciprocating 
engines  of  not  more  than  1,500  brake 
horsepower. 

Grant.  December  18. 1992.  Exemption 
No.  5266A 

[FR  Doc.  93-1951  Filed  1-26-93;  8:45  am) 

wujNO  coca  4*t»-U-M 


Executive  Committee  of  ttM  Aviation 
Ruiemaldng  Advisory  Committee; 
Meeting 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  pubUc  of  a  meeting  of  the 
Executive  Committee  of  the  Federal 
Aviation  Administration  Aviation 
Rulemaking  Advisory  Committee. 
DATES:  The  meeting  will  be  held  on 
F^ruary  10, 1993,  at  9  a.m.  Arrange  for 
oral  presentations  by  February  3, 1993. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Air  Line  Pilots  Association,  1625 
Massachusetts  Avenue  NW.,  room  804- 
805,  Washington,  DC 
FOR  FURTHER  »<FORMATK)N  CONTACT:  Miss 
Jean  Casciano,  800  Independence 
Avenue  SW.,  Washington,  DC  20591, 
telephone  (202)  267-9683;  fax  number 
(202)  267-5075. 

SUPPI^MENTARY  MF0RMAT10N:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C  App.  II),  notice  is  hereby 
given  of  a  meeting  of  the  Executive 
Committee  to  be  held  on  February  10, 
1993,  at  the  Air  Line  Pilots  Association. 
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1625  Massachusetts  Avenue  NW..  room 
804>805,  Washington,  DC  The  agenda 
will  include: 

•  A  discussion  of  revisions  to  the 
committee  charter. 

•  A  discussion  of  revisions  to  the 
committee  operating  procedures. 

•  Status  reports  from  the  chairs  of  the 
subcommittees. 

Attendance  is  open  to  the  interested 
public  but  will  be  Umited  to  the  space 
available.  The  public  must  make 
arrangements  by  February  3, 1993,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  executive  committee  at 
any  time  by  providing  20  copies  to  the 
Executive  Director,  or  by  bringing  the 
copies  to  him  at  the  meeting. 
Anrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  MFORMATION 
CONTACT. 

Issued  in  Washington,  DC.  on  January  19, 
1993. 

Chria  A.  CSiristie, 

Executive  Director,  Aviation  Rulemaking 
Advisory  Committee. 

(FR  Doc.  93-1953  Filed  1-2&-93;  8:45  am] 
BtUMQ  CODE  4»ie-1S-M 


Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Medford-Jaclcson  County  Airport, 
IMedford,  Oregon 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Medford-Jackson 
County  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  DC  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  February  26, 1993. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  J.  Wade  Bryant,  Manager, 
Seattle  Airports  District  Office,  SEA- 
ADO,  Federal  Aviation  Administration, 
1601  Lind  Avenue  SW.,  suite  250, 
Ronton,  WA  98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Gunther  E. 
Katunar,  Airport  Director,  Jackson 


County,  Oregon  at  the  following 
address:  3650  Biddle  Road,  Medford. 
Oregon  97504. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Jackson  County, 
Oregon  under  §  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Suzanne  Lee-Pang,  Civil  Engineer, 
(206)  227-2654.  Seattle  Airports  District 
Office,  SEA-ADO,  Federal  Aviation 
Administration,  1601  Lind  Avenue  SW.. 
suite  250,  Renton,  Washington  98055- 
4056.  The  application  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  MFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Medford-Jackson  County  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  (Dmnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  January  14, 1993,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Jackson  County,  Oregon 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  April  20, 1993. 

The  following  is  a  brief  overview  of 
the  application.  Level  of  the  proposed 
PFC:  $3.00  Proposed  charge  effective 
date:  June  1, 1993  Proposed  charge 
expiration  date:  August  31, 1995  Total 
estimated  PFC  revenue;  $1,079,405.00 

Brief  description  of  proposed  projects: 
The  impose  only  projects  are 
environmental  assessment  for  runway 
extension  (runway  14),  pave  perimeter 
road,  pavement  management  plan,  land 
acquisition,  and  relocate  runway  9/27 
lights.  The  impose  and  use  projects 
include  taxiway  overlay,  master  plan 
update,  signage  installation,  access 
control  system  installation,  safety 
improvements  (cover  drainage  ditches, 
establish  obstacle  free  area),  reconstruct 
taxilane,  replace  porous  friction  course, 
and  install  centerline  lights  on  runway 
'**/3i,  land  acquisition,  and  apron 
construction. 

Gass  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  taxi/ 
commercial  operators  who  enplane 
revenue  passengers  in  limited,  irregular, 
special  service  air  taxi/commercial 
operations  such  as  air  ambulance 
services,  student  instruction,  non-stop 
sightseeing  flights  that  begin  and  end  at 
the  airport  and  are  concluded  within  a 
25  mile  radius  of  the  airport,  and  other 


similar  limited,  irregular,  special  service 
operations  by  such  air  taxi/commerdal 
operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  ofRce 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Northwest  Moimtain  Region,  Airports 
Division.  ANM-600, 1601  Lind  Avenue 
SW..  Suite  540  Renton,  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Medford- 
Jackson  Coimty  Airport. 

Issued  in  Renton,  Washington  on  January 
14, 1993. 
Edward  G.  Tatum, 

Manager,  Airports  Division  Northwest 
Mountain  Region. 

IFR  Doc  93-1952  Filed  1-26-93;  8:45  ami 
muMta  cooc  4»i»-t9-M 


Federal  Highway  Administration 

Environmental  Impact  Statement: 
Flathead  County,  MT 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
project  in  Flathead  County,  Montana. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dale  Paulson.  Environmental 
Coordinator.  Federal  Highway 
Administration.  301  South  Paric.  Drawer 
10056,  Helena,  MT  59626-0056; 
Telephone:  (406)  449-5310. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA  is  preparing  an  Environmental 
Impact  Statement  for  a  proposal  to 
improve  the  U.S.  93  Highway 
transportation  corridor  from  Somers. 
Montana  through  Whitefish,  Montana. 
This  proposed  project  was  originally 
being  developed  by  the  Montana 
Department  of  Transportation  as  two 
separate  projects;  one  from  Somers  to 
Kalispell.  and  one  from  Kalispell  to 
Whitefish.  Environmental  assessments 
were  developed  for  these  projects, 
however  it  has  been  determined  that  a 
single  EIS  should  be  prepared  from 
Kalispell  through  Whitefish. 

Improvements  to  the  corridor  are 
considered  necessary  to  provide  for  the 
existing  and  projected  traffic  demand. 
Comments  are  being  solicited  from 
appropriate  Federal,  State,  and  local 
agencies  and  from  private  organizations 
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and  dtizans  «rfio  hav«  previously 
expresMd  or  «»  known  to  have  interest 
in  this  proposal.  Public  meetings  will  be 
held  in  the  piofect  area  and  in  addition 
a  pubtic  hemii^  will  be  held.  Pubbc 
notice  will  be  given  of  the  time  and 
place  of  the  meetings  and  hearings.  The 
draft  EIS  will  be  available  for  public  and 
agency  review  and  comment  prior  to  the 
public  hearins. 

To  ensure  tnat  the  full  range  of  all 
issues  reLsted  to  this  proposed  action 
are  addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA,  at  the  addresses 
listed  previously. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Ptanning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
proposed  action) 

Issued  on:  |aauaiy  13, 1003. 
Duane  C  Lawia. 

Assistnnt  D'rviiion  Administrator,  Montana 
Division.  Helena. 

|FR  Doc  93-1915  Filed  1-26-03;  8:45  am] 
aajjNO  CODE  4»io-x>-« 


DEPARTMENT  OF  THE  TREASURY 
[Order  MMwber  105-101 


Temporary  Arrangemento  for 
Function*  Relating  to  Enforcement 

January  15. 1993. 

Pursuant  to  the  authority  vested  in  the 
Secretary  of  the  Treasury,  including  the 
authority  vested  by  31  U.S.C.  321(b), 
and  notwithstanding  Treasury  Order 
(TO)  101-05  (dated  July  2, 1992),  it  is 
ordered  that  the  following  arrangements 
shall  be  temporarily  in  effect  with 
respect  to  enforcement  functions: 

1.  All  duties  and  power  formerly 
carried  out  by  the  Assistant  Secretary 
(Enforcement)  shall  be  carried  out  by 
the  Deputy  Assistant  Secretary 
(Regulatory ,  Tariff  and  Trade 
Enforcement): 

2.  Those  officials  subject  to  the 
supervisiou  of  the  Assistant  Secretary 
(Enforcement)  pursuant  to  TO  101-05 
(dated  July  2. 1992)  shall  report  to  the 
Deputy  Assistant  Secretary  (Regulatory, 
Tariff  and  Trade  Enforcement),  and 

3.  The  Deputy  Assistant  Secretary 
(Regulatory,  Tanff  and  Trade 
Enforcement)  shall  report  to  the  Deputy 
Secretary. 

4.  ReaelegaUon.  The  duties  and 
powers  assigned  by  this  Order  may  be 
redelegated.  Any  such  redelegation  shall 
be  in  writing. 


5.  Effective  Date:  The  fara^oing 
arrangements  diall  be  effectlTe  at  the 
close  of  business,  January  19, 1993. 

6.  Cancei/atiMi.  This  temporary  Order 
shall  terminate  without  any  further 
action  when  a  new  Assistant  Secretary 
(Enforcement)  executes  the  oath  of 
office. 

John  E.  Rah—. 

Acting  Secretary  of  the  Treasury. 

(PR  Doc  93-1977  Piled  1-26-93;  8:45  am) 

■ajjMO  coot  mn  u  m 

pkective  Number  27-03] 

Organ*  zation  and  Functlona  o(  the 
Office  of  the  Aaaiatant  Secretary 
(El  ifiH  cement) 

January  19, 1903. 

1.  Purpose.  Tliis  directive  describes 
the  organization  and  functions  of  the 
Office  of  the  Assistant  Secretary 
(Enforcement). 

2.  The  Assistant  Secretaiy 
(Enforcement)  reports  to  the  Secretary 
through  the  oieputy  Secretary  and  is 
responsible  for  the  following  functions. 

a.  Coordinates  all  Treasury  law 
enforcement  matters,  including  the 
formulation  of  policies  for  all  Treasury 
enforcement  activities. 

b.  Ensures  cooperation  and  proper 
levels  of  Treasury  participation  in  law 
enforcement  matters  with  other  Federal 
departments  and  agencies. 

c.  Provides  Departmental  oversight 
and  supervision  of  the  U.S.  Customs 
Service  (USCS).  U.S.  Secret  Service 
(USSS),  Bureau  of  Alcohol.  Tobacco  and 
Firearms  (BATF).  the  Federal  Law 
Enforcement  Training  Canter  (FLETC), 
and  the  Financial  Crimes  Enforcement 
Network  (FinCEN). 

d.  Negotiates  international  agreements 
on  behfdf  of  the  Secretary  to  engage  in 
joint  law  enforcement  operations  and 
for  the  exchange  of  financial 
information  and  records  useful  to  law 
enforcement. 

3.  Organization  Structure.  The 
Assistant  Secretary  supervises  the 
Deputy  Assistant  Secretary  (Law 
Enforcement),  the  Deputy  Assistant 
Secretary  (Regulatory,  Tariff  and  Trade 
Enforcement)  and  thie  Director  of  the 
Financial  Crimes  Enforcement  Network. 

4.  The  Deputy  Assistant  Secretary 
(Law  Enforcement)  acts,  as  assigned,  for 
the  Assistant  Secretary  in  the  Assistant 
Secretary's  absence  and  is  responsible 
for  the  following  functions. 

a.  Represents  the  Assistant  Secretary 
(Enforcement)  on  major  law 
enforcement  matters  that  require  top 
level  attention  in  the  Department  of  the 
Treasury,  including  currency  violations, 
smuggling,  forgery,  counterfeiting. 


inftHiMtional  end  domestic  money 
laundering,  and  other  violations  of  laws 
over  which  the  Department  of  the 
Treasury  bureeus  have  jurisdiction. 

b.  Provides  leadership  for  Treasury's 
participation  in  national  law 
enforcement  programs  and  efforts, 
relating  to  the  suppression  of  narcotics 
and  dangerous  drug  smuggling  and 
other  interdepartmental  law 
enforcement  programs  that  may  arise. 

c  Coordinates  and  develops 
Treasury's  law  enforcement  policy. 

d.  Supervises  the  Office  ot  Finsincial 
Enforcement,  the  Office  of  Law 
Enforcement  and  the  Executive  Office 
for  Asset  Forfeiture,  and  provides  staff 
assistance  and  advice  on  day-to-day 
matters  and  policy  issues  relating  to 
FinCEN. 

(1)  The  Office  of  Financial 
Enforcement  is  responsible  for  the 
following  functions. 

(a)  Assists  in  implementing  the  Bank 
Seirecy  Act  (Public  Law  91-508), 
promulgating,  interpreting, 
administering,  and  enforcing  related 
Treasury  regulations,  31  CFR  part  103, 
and  internal  guidelines,  and  combatting 
domestic  and  international  financial 
criminal  activity,  including  mraiey 
laundering. 

(b)  Coordinates  and  monitors  analysis 
and  dissemination  of  Bank  Secrecy  Act 
data  and  compliance  activities  and  other 
functions  of  agencies  delegated 
responsibilities  by  the  Secretary  under 
the  Bank  Secrecy  Act,  including  the 
Board  of  Governors  of  the  Federal 
Reserve  System,  the  Comptroller  of  the 
Currency,  the  Office  of  Thrift 
Supervision,  the  National  Credit  Union 
Administration,  the.  Securities  tmd 
Exchange  Commission,  the  Federal 
Deposit  Insurance  Corporation,  the  U.S. 
Postal  Service,  USCS.  FinCEN.  and  the 
Internal  Revenue  Service  (IRS). 

(c)  Evaluates  and  recommends  to  the 
Deputy  Assistant  Secretary  (Law 
Enforcement)  requests  for  dissemination 
of  Bank  Secrecy  Act  report  information, 
and  recommends  dissemination 
guidelines  and  policies  for  USCS,  IRS 
and  RnCEN. 

(d)  Serves  as  principal  staff  for  the 
Assistant  Secretary  (Enforcement)  on 
matters  relating  to  those  State  and 
Federal  agencies  that  have  compliance 
responsibilities  for  the  Bank  Secrecy 
Act,  other  Federal,  State,  local  and 
foreign  governmental  agencies,  the 
financial  community,  and  the  public  on 
related  matters,  and  C(»nmunicate8  sucfa 
policy  to  the  Congress  through  the 
Office  of  the  Assistant  Secretary 
(Legislative  Affairs). 

(e)  Coordinates  initiatives  regarding 
domestic  and  international  cooperation 
on  money  laundering  and  currency 
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reporting  and  serves  as  principal  staff 

for  the  Assistant  Secretary 
(Enforcement)  on  matters  relating  to 
other  Federal,  State,  and  local  and 
foreign  governmental  agencies  on  these 
issues. 

(f)  Reviews  or  initiates 
recommendations  relating  to  assessment 
or  mitigation  of  civil  penalties  under  the 
Bank  Secrecy  Act  or  seizures  in  excess 
of  $5004XX)  based  on  violatitms  of  the 
Bank  Secrecy  Act 

(g)  Advises  and  makes 
recommendations  on  matters  relating  to 
domestic  and  international  money 
laundering,  and  on  issues  affecting  the 
enforcement  of  the  Bank  Secrecy  Act. 
Evaluates  FinCEN  recommendations  on 
these  matters  as  well  as  possible  uses  of 
special  currency  reporting  requirements 
under  31  U.S.C.  5326. 

(2)  The  Office  of  Law  Enforcement  is 
responsible  for  the  following  functions. 

(a)  Serves  as  the  principalpolicy 
office  for  the  Assistant  Secretary 
(EnforcemMit)  on  all  matters  concerning 
general  law  enforcement  policy  for  the 
Treasury  enforcement  bureaus. 

(b)  Coordinates  and  monitors  a  wide 
variety  of  special  emphasis  and  high 
priority  law  enforcement  issues  that 
relate  to  the  activities  of  the  BATE, 
uses,  FLETC,  USSS.  and  DRS. 

(c)  Ensures  Department  of  the 
Treasury  coordination  with  the  Office  of 
National  Drug  Control  Policy, 
Department  of  Justice,  Department  of 
Defense,  Department  of  State, 
Department  of  Transportation,  and  the 
Federal  Intelligence  Community  on 
matters  pertaining  to  drug  law 
enforcement  policy,  and  communicates 
such  policy  to  the  Congress  through  the 
Office  of  the  Assistant  Secretary 
(Legislative  Afiiairs). 

(d)  Serves  as  the  principal  liaison  for 
the  Office  of  the  Assistant  Secretary 
(Enforcement)  with  State,  local,  and 
other  federal  law  enforcement  agencies 
concerning  law  enforcement  policy 
matters. 

(e)  Coordinates,  develops  and 
monitors  the  implementation  of  law 
enforcement  policy  directives  pertaining 
to  the  enforcement  activities  of  Treasiuy 
law  enforcement  bureaus. 

(3)  The  Executive  Office  for  Asset 
Forfeiture  is  responsible  fw  the 
following  functions. 

(a)  Establishing  a  Treasury  Forfeiture 
Fund  Program  ("Program"),  by:  (1) 
Enveloping  and  implementing  an 
overall  plan  with  respect  to  seizure  and 
forfeiture  policy  as  established  by  the 
Assistant  Secretary  (Enforcement)  and 
the  Deputy  Assistant  Secretary  (Law 
Enforoement)  for  the  Treasury 
Department  and  its  law  enforcement 
organizations;  (2)  issuing  guidelines  and 


procedures  to  be  followed  by  the 
Treasury  Department  and  its  law 
enforcement  organizations  in  th« 
implementation  of  the  Program's  seizure 
and  forfiaiture  policy;  (3)  entering  into 
agreements  and  imdertaking  program 
initiatives  to  implement  seizure  and 
forfeiture  policy;  and  (4)  cocmlinating 
seizure  and  fbrfeittire  programs  with  the 
Department  of  Justice. 

(d)  Making  all  determinations 
regarding  distributions  from  the  Fund, 
including:  (1)  the  amounts  to  be 
distributed  and  the  purposes  for  whidi 
distributed  amounts  may  be  used  by  any 
Treasury  law  enforcement  organization, 
the  Coast  Guard,  the  Departmental 
Offices,  the  Department  of  Justice,  State 
and  local  organizations,  and  any  other 
entity;  and  (2)  authorizing  obligations 
and  expenditures  %vithin  the  budgetary 
resources  available  to  the  Fund. 

(c)  Implementing  all  policy  decisions 
established  by  the  Assistant  Secretary 
(Enforcement]  and  Deputy  Assistant 
Secretary  (Law  Enforcement)  in 
connection  with  the  detention, 
inventory,  security,  maintenance, 
advertisement,  disposal  or  other 
management-related  tasks  relating  to 
assets  seized  or  forfeited,  including:  (1) 
developing  and  implementing 
automated  systems  to  track  assets  from 
seizure  to  disposition;  (2)  operating  and 
managing  programs  designed  to  handle 
seized  and  forfeited  assets  for 
disposition,  including,  but  not  limited 
to,  the  transportation,  custody,  and  sale 
or  disposition  of  such  assets;  and  (3) 
entering  into  and  administering  any 
contract  entered  into  by  the  Executive 
Office  for  Asset  Forfeiture  or  its  agent 
for  the  management  of  seized  and 
forfeited  assets. 

(d)  Planning  and  developing  budgets, 
including  the  identification  and 
projection  of  those  expenses  to  be  paid 
from  the  Fund. 

(e)  Maintaining  a  system  of  internal 
controls  for  the  Fund. 

(0  Formulating,  developing  and 
implementing  programs  for  the  internal 
controls  concerning  the  assets,  proceeds 
and  accounts  of  the  Program  and  the 
Fund,  including,  without  limitation, 
determining  and  reviewing  the 
obligations  incurred  and  the 
expenditures  made  from  the  Fund, 
evaluating  the  performance  of  the 
Program  and  the  Fund,  overseeing 
inventories  and  audits,  accounting  for 
assets  of  the  Fund  and  developing 
systems  for  the  management  of  such 
assets,  preparing  management  reports, 
tracking  reconciliation  of  sales  and 
receipts,  and  monitoring  financial 
management  reports. 

(g)  Monitoring  funds  distributed  to 
the  Treasury  law  enforcement  agencies 


and  others  to  ensure  that  funds  an 
being  used  for  their  intended  purposes. 

(h)  Providing  information  requested 
by  the  Assistant  Secretary 
(Management)/Chief  Financial  Officer 
(CFO)  with  respect  to:  (1)  estimates  for 
appropriations  or  other  budget 
authority,  requests  for  apportionments, 
and  any  other  submissions  on  budgetary 
matters  to  the  Office  of  Management  and 
Budget  (OMB)  or  Congress:  and  (2) 
preparing  and  submitting  to  the 
Assistant  Secretary  (Managemait)/CFO 
for  concurrence,  an  annual  financial 
management  plan  for  the  Fund. 

(i)  Submitting  to  the  Assistant 
Secretary  (Management)/CFO  for 
concurrence  the  procedures  developed 
for  operation  of  the  Fund  that  constitute 
controls  of  funds  or  directly  affect 
financial  management;  provided, 
however,  that  the  decision  wth  respect 
to  the  amounts  and  the  purposes  for 
which  such  amounts  are  to  be  disbursed 
ftt)m  the  Fund  remain  within  the  sole 
discretion  of  the  Executive  Office  for 
Asset  Forfeiture. 

5.  The  Deputy  Assistant  Secretary 
(Regulatory.  Tariff  and  Trade 
Enforcement)  acts,  as  assigned,  for  the 
Assistant  Secretary  in  the  Assistant 
Secretary's  absence  and  is  responsible 
for  the  following  functions. 

a.  Provides  policy  guidance  and 
review  in  establishing  regulatory 
poUcies  with  respect  to  the  USCS  and 
BATE. 

b.  Serves  as  principal  support  to  the 
Assistant  Secretary  (Enforcement)  in  all 
tariff  and  trade  enforcement  matters, 
including  proposed  legislation, 
regulatory  changes  or  other  policy 
proposals  on  tariff  and  trade  matters. 

c.  Advises  the  Assistant  Secretary 
(Enforcement)  on  matters  involving  the 
Departmental  level  oversight  and 
supervision  of  the  USCS.  USSS.  BATF, 
and  FLETC. 

d.  Supervises  the  following 
organizations:  Office  of  Trade  and  Tariff 
Affairs,  Office  of  Foreign  Assets  Control 
and  Office  of  Operations. 

(1)  The  Office  of  Trade  and  Tariff 
Affairs  is  responsible  for  the  following 
functions. 

(a)  Reviews  and  recommends  actions 
on  non-criminal  cases  and  regulatory 
proposals  from  the  USCS  and  BATF. 

(bj  Develops  customs  and  tariff  policy 
in  areas  including  but  not  limited  to 
Customs  classification  and  valuation, 
quota  programs,  and  imposition  of 
penalties. 

(c)  Advises  and  assists  in  developing 
regulatory  policy  with  respect  to 
alcoholic  beverages  and  the  industries 
that  produce  those  products. 

(2)  The  Office  of  Foreign  Assets 
Control  (FAC)  is  responsible  for 
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implementing  and  administering  the 
Department's  responsibilities  under 
United  States  economic  sanctions 
programs  with  respect  to  foreign 
nations.  These  sanctions  programs  arise 
primarily  under  the  Trading  with  the 
Enemy  Act  and  the  International 
Emergency  Economic  Powers  Act. 
Specifically,  the  office  is  responsible  for 
the  following  functions. 

(a)  Prepares  executive  orders  and 
other  documents  concerning  the 
imposition  and  administration  of 
economic  sanctions  for  the  signature  of 
the  President. 

(b)  Conducts  negotiations  with  foreign 
governments  regarding  the 
administration  and  enforcement  of  U.S. 
sanctions. 

(c)  Issues  regulations,  subject  to  the 
approval  of  the  Assistant  Secretary  and 
often  in  consultation  with  other  Federal 
agencies,  which  reflect  commercial  and 
financial  transactions  of  persons  subject 
to  U.S.  jurisdiction  with  respect  to 
tangible  or  intangible  property  in  which 
foreign  governments  or  their  nationals 
have  an  interest. 

(d)  Monitors  the  holding  of  assets 
blocked  under  economic  sanctions 
programs. 

(e)  Conducts  appropriate  licensing 
required  to  implement  policy 
concerning  transactions  with  respect  to 
blocked  assets  and  transactions 
otherwise  prohibited  by  economic 
sanctions  regulations. 

(f)  Coordinates  civil  and  criminal 
enforcement  matters,  monitors  key 
investigations  and  as  necessary 
conducts  investigations  of  FAC 
violations. 

(3)  The  Office  of  Operations  is 
responsible  for  the  following  functions. 

(a)  Serves  as  principal  support  in 
providing  departmental  oversight  and 
supervision  of  the  enforcement  bureaus 
and  provides  advice  on  a  broad  range  of 
operational  matters. 

(b)  Operates  a  management 
information  system  which  monitors  key 
operations  and  activities  in  the 
enforcement  bureaus,  identifies  problem 
areas,  and  tracks  corrective  actions. 

(c)  Provides  assistance  and  support  to 
the  enforcement  bureaus  and  to  the 
program  offices  of  the  Assistant 
Secretary  (Enforcement)  to  ensure 
achievement  of  the  goals/objectives  of 
the  Assistant  Secretary  (Enforcement). 

6.  The  Director,  Financial  Crimes 
Enforcement  Network  (FinCEN)  reports 
directly  to  the  Assistant  Secretary 
(Enforcement)  and  operates  under 
guidelines  and  policies  established  by 
the  Assistant  Secretary  (Enforcement). 
Staff  assistance  and  advice  on  day-to- 
day matters  and  policy  issues  shall  be 
provided  to  FinCEN  by  the  Deputy 


Assistant  Secretary  (Law  Enforcement) 
and  staff.  Close  coordination  between 
the  FinCEN  staff  and  the  Deputy 
Assistant  Secretary  (Law  Enforcement) 
and  staff  is  required.  The  Director  of 
FinCEN  is  responsible  for  the  following 
fonctions. 

a.  Directs  a  core  staff  composed  of 
Departmental  Offices  employees  and 
other  personnel  detailed  to  FinCEN, 
including  experts  from  USCS,  KS,  other 
Federal  law  enforcement  biireaus, 
financial  institution  regulatory  agencies, 
and  private  industry  to  centralize  and 
combine  expertise  on  both  the  national 
and  international  financial  systems  and 
the  detection  and  prevention  of  money 
laundering  and  other  financial  crimes. 

b.  Advises  and  makes 
recommendations  on  matters  relating  to 
financial  intelligence  and  other 
financial  criminal  activity  to  the 
Assistant  Secretary  (Enforcement). 

c.  Maintains  a  govemmentwide  data 
access  service,  with  access,  in 
accordance  with  applicable  legal 
requirements,  to: 

(1)  Information  collected  by  Treasury, 
including  report  information  filed  under 
the  Bank  Secrecy  Act  and  section  60501 
of  the  Internal  Revenue  Code; 

(2)  Information  regarding  national  and 
international  currency  flows; 

(3)  Other  records  and  data  maintained 
by  other  Federal,  State,  local,  and 
foreign  agencies,  including  financial 
and  other  records  developed  in  specific 
cases;  and 

(4)  Other  privately  and  publicly 
available  information. 

d.  Analyzes  and  disseminates  the 
available  data  in  accordance  with 
applicable  legal  requirements,  policies 
and  guidelines  and  policies  established 
by  the  Assistant  Secretary  (Enforcement) 
to: 

(1)  Identify  possible  criminal  targets 
to  appropriate  Federal,  State,  local,  and 
foreign  law  enforcement  agencies; 

(2)  Support  ongoing  criminal  financial 
investigations  and  prosecutions  and 
related  proceedings,  including  civil  and 
criminal  tax  and  forfeiture  proceedings; 

(3)  Identify  possible  instances  of 
noncompliance  with  the  Bank  Secrecy 
Act  to  Federal  agencies  with  delegated 
responsibility  for  Bank  Secrecy  Act 
compliance; 

(4)  Evaluate  and  recommend  possible 
uses  of  special  currency  reporting  under 
31  U.S.C.  5326;  and 

(5)  Determine  emerging  trends  and 
methods  in  money  laundering  and  other 
financial  crimes. 

e.  Establishes  a  financial  crimes 
communications  center  to  furnish  law 
enforcement  authorities  with 
intelligence  information  related  to 


ongoing  investigations  and  undercover 
operations. 

f.  Furnishes  research,  analytical,  and 
informational  services  to  financial 
institutions,  financial  institution 
regulators,  and  Federal,  State,  local,  and 
foreign  law  enforcement  authorities  in 
accordance  with  policies  and  guidelines 
established  by  the  Assistant  Secretary 
(Enforcement)  in  the  interest  of 
detection,  prevention,  and  prosecution 
of  money  laundering  and  other  financial 
crimes. 

7.  Cancellation.  Treasury  Directive 
27-03,  "Organization  and  Functions  of 
the  Office  of  the  Assistant  Secretary 
(Enforcement),"  dated  May  30, 1990,  is 
superseded." 

8.  Authority.  Treasxuy  Order  102-14, 
"Delegation  of  Authority  With  Respect 
to  the  Treasury  Forfeitxire  Fund  Act  of 
1992,"  dated  January  19, 1993. 

9.  Office  of  Primary  Interest.  Office  of 
the  Assistant  Secretary  (Enforcement). 
Peter  K.  Nunez, 

Assistant  Secretary  (Enforcement). 

IFR  Doc.  93-1979  Filed  1-26-93;  8:45  ami 
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[OrdwNumbw:  102-13] 

Delegation  of  Authority  Concerning 
Budget  IMatters 

January  19, 1993. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Treasury  by  31 
U.S.C.  321(b)  and  1514(a),  I  hereby 
delegate  my  functions,  powers,  and 
duties  relating  to  preparation  of  the 
budget  of  the  Department  and  control  of 
funds  in  the  Department  as  follows. 

1.  Budget  Formulation,  a.  Except  as 
provided  in  paragraph  I.e.,  the  Assistant 
Secretary  (Management)/Chief  Financial 
Officer  (CFO)  shall: 

(1)  Develop  and  transmit  each  year 
budget  policy  guidance  to  the  bureaus; 
and 

(2)  Make  all  determinations  regarding 
estimates  for  operating  appropriations 
or  other  budget  authority,  requests  for 
apportionments,  and  any  other 
submissions  on  budgetary  matters  to  the 
Office  of  Management  and  Budget 
(OMB).  Appeals  related  to  these 
determinations  within  the  Department 
shall  be  addressed  to  the  Deputy 
Secretary. 

b.  No  budget-related  submission  shall 
be  transmitted  to  OMB  without 
clearance  from  the  Assistant  Secretary 
(Management)/CFO:  provided  that, 
when  action  has  been  taken  by  the 
Secretary  or  Deputy  Secretary,  such 
clearance  shall  not  be  withheld.  Tlie 
Deputy  Secretary  shall  transmit  the 
Department's  annual  budget  request  to 
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0MB.  end  the  Assistant  Seaatary 
(ManagementVCFO  sbail  bcve  the 
authority  to  sign  all  other  transmittals. 

c.  Submissions  to  Congress  regarding 
budgetary  matters  shall  he  procwsed  in 
the  same  manna-  as  described  in 
paragraphs  l.a.  and  l.b.,  and  shall  be 
coordinated  by  the  Assistant  Secretary 
(ManageroentVCFO  with  the  Assistant 
Secretary  (Legislative  Affairs). 

d.  With  respect  to  those  buroeus 
which  are  supervised  by  Ae  Fiscal 
Assistant  Secretary,  Treasurer,  or 
Assistant  Secretary  (Enforcement)  under 
Treasury  Order  (TO)  101-05,  these 
officers  shall  [irovide  gudi  guidance  as 
they  determine  to  be  necessary  for 
formulation  of  the  annual  budgets  of  the 
bureaus  which  they  supervise.  This 
authority  extends  to  the  review  and 
approval  of  budget  submissions  and 
resource  tradeoffs  among  the  bureaus 
under  that  officer's  purview  prior  to  the 
submission  by  the  biireau  to  the 
Assistant  Secretary  (Management)/CFO. 
The  Assistant  Secretary  (Management)/ 
CFO  shall  consult  with  these  officers 
concerning  the  budgets  recommended  to 
the  E>eputy  Secretary. 

e.  With  respect  to  the  Internal 
Revenue  Service,  the  Deputy  Secretary 
shall  make  any  final  decisions  cm 
budgetary  matters  for  submission  to 
0MB  or  Congress.  For  the  Office  of 
Inspector  General,  bucketary  estimates 
and  staffing  levels  shall  be  determined 
in  accordance  with  TO  114-01  or  any 
successor  order.  The  Assistant  Secretary 
(ManagemeDt)/CFO  may  provide 
guidance  and  advise  cm  such  budgetary 
matters  determined  under  this 
paragraph  l.e.,  and  shall  be  responsible 
for  referring  to  the  Deputy  Secretary  any 
matter  on  which  action  would  be 
appropriately  taken  by  the  Seo^tary  or 
Etepu^  Secretary. 

2.  Allocation  of  Personnel  Positions. 
Except  for  the  Office  of  the  Comptroller 
of  the  Currency,  the  Office  of  Thrift 
SupervisiMi,  and  as  provided  in 
paragraph  I.e.  with  respect  to  the  Office 
of  Inspector  General,  the  Assistant 
Secretary  (Manegement)/CFO  shall 
make  final  determinations  on  ail  matters 
pertaining  to  the  allocation  of  full-time 
equivalent  positions  in  the  bureaus  and 
offices  of  the  Department 

3.  Budget  Execution/Control  of  Funds. 
a.  Heads  of  bureaus  (except  the 
Comptroller  of  the  Currency  and  the 
DirectcH-,  Office  of  Thrift  Supervision) 
and  the  Inspector  General  are  delegated 
the  authority  to: 

(1)  incur  obligations  and  make 
expenditures  widun  the  budgetary 
resources  available  to  tJie  bureau  or 
office  consistent  with  applicable  OMB 
apportionments  and  reapportionments 


and  other  authority  to  make  funds 
avaiiabie  for  obligation;  and 

(2)  issue  sub-aiiotnMDts  or  allocations 
of  ftmds  to  components  of  diet  bureau 
or  office. 

b.  The  Comptroller  of  the  Currency 
and  Director,  Office  of  Thrift 
Supervision,  shall  omtinue  to  exercise 
their  statutory  authorities  to  incur 
obhgations  and  m^e  expenditures. 

c.  Heads  of  bureaus  ami  the  Inspectis- 
General  shall  maintain  a  system  ik 
administrative  control  of  funds  for  Ae 
bureau  m  office.  Eadi  such  system  shall 
be  reviewed  and  approved  as  outlined 
in  Treasury  EHrective  32-02  or  any 
successor  directive. 

d.  For  purposes  of  paragraphs  3.a.  and 
3.a,  the  Assistant  Secretary 
(Management)/CFO  shall  be  considered 
the  bureau  head  for  the  Departmental 
Offices.  With  regard  to  the  Treasury 
Asset  Forfeiture  Fund  maintained 
pursuant  to  31  U.S.C.  9703,  the 
Assistant  Secretary  (Enforcement)  shall 
be  the  sub-allottee. 

4.  Policies,  Procedures  and  Standards. 
The  AsRstant  Secretary  (Management) 
has  been  designated  to  serve  as  the 
Department's  Chief  Financial  Officer 
pursuant  to  the  Qiief  Financial  Officers 
Act  of  1990.  Public  Lew  101-576.  TbiB 
Assistant  Secretary  (Management)/Chief 
Financial  Officer  is  delegated  such 
additional  authority  as  may  be 
necessary  to  prescribe  poUdes, 
procedures,  and  standards  for  budgetary 
matters  and  funds  control.  Such 
policies,  procedures,  and  standards 
shall  assure  administrative  control  of 
funds  and  allow  flexibility  sufficient  to 
conduct  (derations. 

5.  Hedetegation.  The  Assistant 
Secretanr  (Management)/C})ief  Pmancial 
Officer,  heads  of  bureaus,  and  the 
Inspector  General  may  redelegate  any 
authority  conferred  under  this  Order,  to 
the  extent  such  redelegation  is 
consistent  with  any  policies, 
procedures,  standards,  and  limitations 
established  pursuant  to  paragraph  4. 
John  E.  RohaoB, 

Acting  Secretaiy  of  the  Treasury. 

IFR  Doc  93-1980  Filed  1-26-93;  8:45  am) 
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[NumtMr  K»-14] 

Delegetlon  of  Authority  With  Reefwd 
To  The  Treeeury  Fortetture  Fund  Act  of 
1992 

January  19. 1993. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Treasury,  including 
the  authority  in  31  U.S.C.  321(b),  it  is 
ordered  that: 

1.  The  purp<»e  of  this  Order  is  to 
delegate  the  functions,  powers  and 


duties  of  the  Secretary  in  connection 
with  the  operation  and  administration 
of  the  Department  of  the  Treasury 
Forfeiture  Fund  (hereinafler,  the 
"Fund"),  as  established  by  the  Treasury 
Forfeiture  Fund  Act  of  1992,  section  638 
of  Public  Law  102-393  (1992),  codified 
in  relevant  part  at  31  U.S.C.  9703. 

2.  All  functions,  powers  and  duties  of 
the  Secretary  vrith  respect  to  the  F\md, 
except  as  specifically  delegated  herein 
to  the  Assistant  Secretary 
(Management)/Chief  Financial  Officer 
(CFO),  are  hereby  delegated  to  the 
Assistant  Secretary  (Enforcement). 

3.  The  functions  performed  by  the 
Assistant  Secretary  (Enidroainent)  with 
respect  to  the  Fund  shall  include,  but 
not  be  limited  to: 

(a)  Making  all  determinations 
regarding  distributions  from  the  Fund. 
including  the  amounts  to  be  distributed 
and  the  purposes  for  which  distributed 
amounts  may  be  used  by  any  Treasury 
law  enforcement  organization,  the  Coast 
Guard,  the  Departmental  Offices,  the 
Department  of  Justice.  State  and  local 
organizations,  and  any  otfiar  entity;  and 

(b)  Incurring  obligations  and  making 
expenditures  within  the  budgetary 
resources  available  from  the  Fund. 

4.  The  Assistant  Secretary 
(Management)/CFO  shall: 

(a)  Perform  the  functions  that  are 
assigned  to  the  Assistant  Secretary 
(Management)/CFO  by  any  Treasury 
Order  pertaining  to  the  budget 
formulation  or  execution  process; 

(b)  Support  the  financial  management 
of  the  Fund;  and 

(c)  Perform  any  other  functions  which 
are  delegated  by  the  Secretary  to,  or 
vested  in.  the  Assistant  Secsetary 
(Management)/CFO  pursuant  to  the 
Chief  Financial  Officers  Act  of  1990,  the 
Federal  Managers'  Financial  Integrity 
Ad,  or  any  other  law  or  regulation 
pursuant  to  which  authority  has  been 
delegated  by  the  Secretary  to  the 
Assistant  Secretary  (Management)/CFO. 

5.  The  specific  mnctions  of  the 
Assistant  Secretary  (Management)/CFO 
include: 

(a)  Executing  an  advice  of  allotment  to 
the  Assistant  Secretary  (Enforcement) 
with  jespect  to  the  budgetary  resources 
available  from  the  Fund^ 

(b)  Accounting  for  the  assets  of  the 
Fund; 

(r )  Recording,  reconciling  and 
reporting  all  transactions  of  the  Fund; 
and 

(d)  Maintaining  oversight  of  financial 
management  controls  and  preparing 
financial  statements. 

6.  The  Assistant  Secretary 
(Enforcement)  and  Assistant  Secretary 
(Management)/CFO  may  each  establish 
offices  within  the  Department  to 
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perform  their  respective  functions  in 
connection  with  the  Fund. 

7.  The  delegation,  dated  October  2. 
1992,  from  the  Secretary  of  the  Treasury 
to  the  Commissioner  of  Customs 
concerning  the  Fund  is  hereby  revoked. 

8.  The  Assistant  Secretary 
(Enforcement)  and  Assistant  Secretary 
{Management)/CFO  may  redelegate  or 
assign  any  authority  delegated  to  them 
by  this  Order. 

9.  This  Order  shall  become  effective 
on  the  date  of  its  issuance. 

|ohn  E.  RobMm, 

Acting  Secretary  of  the  Treasury. 

|FR  Doc.  93-1982  Filed  1-26-93: 8:45  ami 
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Office  of  the  Secretary 

[Department  Circular— Public  Debt  Sariaa— 
No.  4-93] 

TreaauQf  Notea  of  January  31 . 1 998, 
Seriea  J-1998  (CUSIP  No.  912827  J4  5) 

Washington,  January  21, 1993. 

1.  Invitation  of  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31,  United  States  Code,  invites 
tenders  for  United  States  securities,  as 
described  above  and  in  the  offering 
announcement,  hereafter  referred  to  as 
Notes.  The  Notes  will  be  sold  at  auction, 
and  bidding  will  be  on  a  yield  basis. 
Payment  will  be  required  at  the  price 
equivalent  to  the  highest  yield  bid  at 
which  bids  were  accepted.  The  interest 
rate  on  the  Notes  and  the  price 
equivalent  to  the  highest  yield  at  which 
bids  were  accepted  will  be  determined 
in  the  manner  described  below. 
Additional  amoimts  of  the  Notes  may  be 
issued  to  Federal  Reserve  Banks  for 
their  own  account  in  exchange  for 
maturing  Treasury  securities. 
Additional  amoimts  of  the  Notes  may  be 
issued  to  Federal  Reserve  Banks  for 
their  own  accoimt  in  exchange  for 
maturing  Treasury  securities. 
Additional  amounts  of  the  Notes  may 
also  be  issued  to  Federal  Reserve  Banks 
as  agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  issue  date  and  maturity  date 
of  the  Notes  are  stated  in  the  offering 
announcement.  The  Notes  will  accrue 
interest  from  the  issue  date.  Interest  will 
be  payable  on  a  semiannual  basis  as 
described  in  the  offering  announcement 
through  the  date  that  the  principal 
becomes  payable.  The  Notes  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday.  Sunday,  or  other 


nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2.  The  Notes  will  be  issued  only  in 
book-entry  form  in  the  minimum  and 
multiple  amoimts  stated  in  the  offering 
announcement 

2.3.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e.,  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form, 
and  the  regulations  governing  book- 
entry  Treasury  Bonds,  Notes,  and  Bills, 
as  adopted  and  published  as  a  final  rule 
to  govern  securities  held  in  the  Treasury 
Direct  Book-Entry  Securities  System  in 
IDepartment  of  the  Treasury  Circular, 
PubUc  Debt  Series.  No.  2-«6  (31  CFR 
part  357),  apply  to  the  Notes  offered  in 
this  circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington.  DC  20239-1500.  The 
closing  times  for  the  receipt  of 
noncompetitive  and  competitive  tenders 
are  specified  in  the  offering 
announcement.  Noncompetitive  tenders 
will  be  considered  timely  if  postmarked 
(U.S.  Postal  Service  cancellation  date) 
no  later  than  the  day  prior  to  the  auction 
and  received  no  later  than  close  of 
business  on  the  issue  day. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  stated  in  the  offering 
announcement,  and  larger  bids  must  be 
in  muhiples  of  that  amount. 

3.3.  Competitive  bids  must  also  show 
the  yield  desired,  expressed  in  terms  of 
an  annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used.  A 
single  bidder,  as  defined  in  Treasury's 
single  bidder  guidelines  contained  in 
Attachment  A  to  this  circular,  may 
submit  bids  at  more  than  one  yield. 
However,  at  any  one  yield,  the  Treasury 
will  not  recognize  any  amount  tendered 
by  a  single  bidder  in  excess  of  35 
percent  of  the  public  offering  amount.  A 
competitive  bid  by  a  single  bidder  at 
any  one  yield  in  excess  of  35  percent  of 
the  public  offering  will  be  reduced  to 
that  amount. 

3.4.  Noncompetitive  tenders  do  not 
specify  a  yield.  A  single  bidder  should 
not  submit  a  noncompetitive  tender  for 
more  than  $5,000,000.  A 
noncompetitive  bid  by  a  single  bidder  in 
excess  of  $5,000,000  will  be  reduced  to 
that  amount.  A  bidder,  whether  bidding 
directly  or  through  a  depository 
institution  or  a  government  securities 
broker/dealer,  may  not  submit  a 


noncompetitive  bid  for  its  own  account 
in  the  same  auction  in  which  it  is 
submitting  a  competitive  bid  for  its  own 
account.  A  bidder  may  not  submit  a 
noncompetitive  bid  if  the  bidder  holds 
a  position,  in  the  Notes  being  auctioned, 
in  "when-issued"  trading,  or  in  futures 
or  forward  contracts.  A  noncompetitive 
bidder  may  not  enter  into  any  agreement 
to  purchase  or  sell  or  otherwise  dispose 
of  the  security  being  auctioned,  nor  may 
it  conunit  to  sell  the  security  prior  to  the 
designated  closing  time  for  receipt  of 
competitive  bids. 

3.5.  The  following  institutions  may 
submit  tenders  for  accounts  of 
customers:  Depository  institutions,  as 
described  in  Section  19(b)(1)(A), 
excluding  those  institutions  described 
in  subparagraph  (vii),  of  the  Federal 
Reserve  Act  (12  U.S.C  461(b)(1)(A)): 
and  government  securities  broker/ 
dealers  that  are  registered  with  the 
Securities  and  Exchange  Commission  or 
noticed  as  government  securities  broker/ 
dealers  pursuant  to  section  15C(a)(l)  of 
the  Securities  Exchange  Act  of  1934. 
Others  are  permitted  to  submit  tenders 
only  for  their  own  account.  A  submitter, 
if  bidding  competitively  for  customers, 
must  include  a  customer  list  with  the 
tender  giving,  for  each  customer,  the 
name  of  the  customer  and  the  amount 
bid.  A  separate  tender  and  customer  list 
should  be  submitted  for  each 
competitive  yield.  For  noncompetitive 
bids,  the  customer  list  must  provide,  for 
each  customer,  the  name  of  the 
customer  and  the  amount  bid.  For 
mailed  tenders,  the  customer  list  must 
be  submitted  with  the  tender.  For  other 
than  mailed  tenders,  the  customer  list 
should  accompany  the  tender.  If  the 
customer  list  is  not  submitted  with  the 
tender,  information  for  the  list  must  be 
complete  and  available  for  review  by  the 
deadline  for  submission  of 
noncompetitive  tenders.  The  customer 
list  should  be  received  by  the  Federal 
Reserve  Bank  on  auction  day.  All 
competitive  and  noncompetitive  bids 
submitted  on  behalf  of  trust  estates  must 
provide,  for  each  trust  estate,  the  name 
or  title  of  the  trustee(s),  a  reference  to 
the  document  creating  the  trust  with  the 
date  of  execution,  and  the  employer 
identification  number  of  the  trust. 
Customer  bids  may  not  be  aggregated  on 
the  customer  list.  The  customer  list 
must  include  customers  and  customers 
of  those  customers,  where  applicable. 

3.6.  A  competitive  single  Didder  must 
report  its  net  long  position  if  th^  total 
of  all  its  bids  for  the  security  being 
offered  and  its  net  position  in  the 
security  equals  or  exceeds  $2  billion, 
with  the  position  to  be  determined  as  of 
one  half-hour  prior  to  the  closing  time 
for  the  receipt  of  competitive  tenders.  A 
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net  long  position  includes  positions,  in 
the  security  being  auctioned,  in  "when- 
issued"  trading,  and  in  futures  and 
forward  contracts.  Bidders  who  meet 
this  reporting  requirement  and  are 
customers  of  a  depository  institution  or 
a  government  securities  broker/dealer 
must  report  their  positions  through  the 
institution  submitting  the  bid  on  their 
behalf. 

3.7.  Tenders  firom  bidders  who  are 
making  payment  by  charge  to  a  funds 
account  at  a  Federal  Reserve  Bank  and 
tenders  from  bidders  who  have  an 
approved  autocharge  agreement  on  file 
at  a  Federal  Reserve  Bank  will  be 
received  without  deposit.  In  addition, 
tenders  from  States,  and  their  political 
subdivisions  or  instrumentalities;  public 
pension  and  retirement  and  other  public 
funds;  international  organizations  in 
which  the  United  States  holds 
membership;  foreign  central  banks  and 
foreign  states;  and  Federal  Reserve 
Banks  will  be  received  without  deposit. 
Tenders  from  all  others,  including 
tenders  submitted  for  Notes  to  be 
maintained  on  the  book-entry  records  of 
the  Department  of  the  Treasury,  must  be 
accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.8.  After  the  deadline  for  receipt  of 
competitive  tenders,  there  will  be  a 
public  announcement  of  the  amounts  of 
bids  received  and  accepted,  the  highest 
yield  accepted,  and  the  interest  rate  on 
the  notes.  Subject  to  the  reservations 
expressed  in  Section  4,  noncompetitive 
bids  will  be  accepted  in  full,  and  then 
competitive  bids  will  be  accepted, 
starting  with  those  at  the  lowest  yields, 
through  successively  higher  yields  to 
the  extent  required  to  attain  the  amount 
offered.  Bids  at  the  highest  yield  at 
which  bids  were  accepted  will  be 
prorated  if  necessary.  All  successful 
competitive  bidders,  regardless  of  the 
yields  they  each  bid,  will  be  awarded 
securities  at  the  highest  yield  at  which 
bids  were  accepted.  After  the 
determination  is  made  as  to  which  bids 
are  accepted,  an  interest  rate  will 
generally  be  established,  at  a  1/8  of  one 
percent  increment,  which  produces  a 
price  equivalent  to  the  highest  yield  at 
which  bids  were  accepted  and  is  closest 
to,  but  not  above,  par.  That  stated  rate 
of  interest  will  be  paid  on  all  of  the 
Notes.  Based  on  such  interest  rate,  the 
price  equivalent  to  the  highest  yield  at 
which  bids  were  accepted  will  be 
determined,  and  each  noncompetitive 
bidder  and  each  successful  competitive 
bidder  will  be  required  to  pay  such 
price  for  their  securities.  Price 
calculations  will  be  carried  to  three 


decimal  places  on  the  basis  of  price  per 
hundred,  e.g.,  99.923,  and  the 
determinations  of  the  Secretary  of  the 
Treasury  shall  be  final.  If  the  amount  of 
noncompetitive  bids  received  would 
absorb  most  or  all  of  the  public  offering, 
competitive  bids  would  be  accepted  in 
an  amount  determined  by  the 
Department  to  be  sufficient  to  provide  a 
fair  determination  of  the  highest  yield 
for  the  securities  being  auctioned.  Bids 
received  from  Federal  Reserve  Banks  for 
their  own  account  or  for  foreign  and 
international  monetary  authorities  will 
be  accepted  at  the  price  equivalent  to 
the  highest  yield  at  which  bids  were 
accepted. 

3.9.  No  single  bidder  will  be  awarded 
seciuities  in  an  amount  exceeding  35 
percent  of  the  public  offering.  The 
determination  of  the  maximum  award  to 
a  single  bidder  will  take  into  account 
the  bidder's  net  long  position,  if  the 
bidder  has  been  obUged  to  report  its 
position  per  the  requirements  outlined 
in  Section  3.6. 

3.10.  Notice  of  awards  will  be 
provided  by  a  Federal  Reserve  Bank  or 
Branch  or  the  Bureau  of  the  Public  Debt 
to  bidders  who  have  submitted  accepted 
competitive  bids,  whether  for  their  own 
account  or  for  the  account  of  customers. 
Those  submitting  non-competitive  bids 
will  be  notified  only  if  the  bid  is  not 
accepted  in  full,  or  when  the  price  at  the 
highest  yield  at  which  bids  were 
accepted  is  over  par.  No  later  than  12 
noon  local  time  on  the  day  following  the 
auction,  the  appropriate  Federal  Reserve 
Bank  will  notify  each  depository 
institution  that  has  entered  into  an 
autocharge  agreement  with  a  bidder  as 
to  the  amount  to  be  charged  to  the 
institution's  funds  account  at  the 
Federal  Reserve  Bank  on  the  issue  date. 
Any  customer  that  is  awarded  $500 
million  or  more  of  securities  must 
furnish,  no  later  than  10  a.m.  local  time 
on  the  day  following  the  auction, 
written  confirmation  of  its  bid  to  the 
Federal  Reserve  Bank  or  Branch  where 
the  bid  was  submitted.  A  depository 
institution  or  government  securities 
broker/dealer  submitting  a  bid  for  a 
customer  is  responsible  for  notifying  its 
customer  of  this  requirement  if  the 
customer  is  awarded  $500  million  or 
more  of  securities  as  a  result  of  bids 
submitted  by  the  depository  institution 
or  government  securities  broker/dealer. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  bids  in  whole  or  in  part, 
to  allot  more  or  less  than  the  amount  of 
Notes  specified  in  the  offering 
announcement,  and  to  make  different 
percentage  allotments  to  various  classes 


of  applicants  when  the  Secretary 
considers  it  in  the  public  interest.  The 
Secretary's  action  under  this  Section  is 
final. 

5.  Pajrment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  timely  at  the  Federal 
Reserve  Bank  or  Branch  or  at  the  Bureau 
of  the  Public  Debt,  wherever  the  tender 
was  submitted.  Settlement  on  Notes 
allotted  will  be  made  by  a  charge  to  a 
funds  account  or  pursuant  to  an 
approved  autocharge  agreement,  as 
provided  in  Section  3.7.  Settlement  on 
Notes  allotted  to  institutional  investors 
and  to  others  whose  tenders  are 
accompanied  by  a  guarantee  as  provided 
in  Section  3.7.  must  be  made  or 
completed  on  or  before  the  issue  date. 
Payment  in  full  must  accompany 
tenders  submitted  by  all  other  investors. 
Payment  must  be  in  cash;  in  order  funds 
immediately  available  to  the  Treasury; 
in  Treasury  notes  or  bonds  maturing  on 
or  before  the  settlement  date  but  which 
are  not  overdue  as  defined  in  the 
general  regulations  governing  United 
States  securities;  or  by  check  drawn  to 
the  order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  by 
the  time  stated  in  the  offering 
announcement.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the 
discount  will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  may,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  Treasury 
Direct  are  not  required  to  be  assigned  if 
the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  Note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in  Treasury 
Direct  must  be  completed  to  show  all 
the  information  required  thereon,  or  the 
Treasury  Direct  accoxmt  number 
previously  obtained. 

6.  General  Provisioni 

6.1.  As  fiscal  agents  of  the  United 
States.  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
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as  may  be  necessary,  to  receive  payment 
for,  and  to  issue,  maintain,  service,  and 
make  payment  on  the  Notes. 

6.2  The  Secretary  of  the  Treasury  may 
at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  afiect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

6.3.  Tne  Notes  issued  imder  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender, 
principal  and  interest  on  the  Notes. 

6.4.  Attachment  A  and  the  offering 
announcement  are  incorporated  as  part 
of  this  circular. 

Marcus  W.  Page, 

Acting  Fiscal  Assistant  Secntaiy. 

Treasury's  Sin^  Bidda*  Gvidelines  for 
Noncoapetitiw  Bidding  in  All  Treaaury 
Security  Anctioas 

The  investor  categories  listed  below  define 
what  constitutes  a  single  noncompetitive 
bidder. 

(1)  Bank  Holding  Companies  and 
Subsidiaries — 

A  banJi  holding  company  (includes  the 
company  and/or  one  or  more  of  its 
subsidiaries,  whether  or  not  organized  as 
separate  entities  under  applicable  law). 

(2)  BanJcs  and  Branches — 

A  parent  bank  (includes  the  percent  and/ 
or  one  or  more  of  its  branches,  whether  or  not 
organized  as  separate  entities  under 
applicable  law). 

(3)  Thrift  Institutions  and  Branches — 

A  thrift  institution,  such  as  a  savings  and 
loan  association,  credit  union,  savings  banks, 
or  other  similar  entity  (includes  the  principal 
or  parent  office  andJar  one  or  more  of  its 
branches,  whether  or  not  organized  as 
separata  entities  under  applicable  law). 

(4)  Corporations  and  Sultsidiaries — 

A  corporation  (includes  the  corporation 
and/or  one  or  more  of  its  majority-owned 
subsidiaries,  i.e.,  any  subsidiary  more  than 


50  percent  of  whose  stock  is  owned  by  the 
parent  corporation  or  by  any  other  of  its 
majority-owned  subsidiaries). 

(5)  Families — 

A  married  person  (includes  his  or  her 
spouse,  and  any  unmairied  adult  children, 
having  a  common  address  and/or  household). 

Note:  A  minor  child,  u  defined  by  the  law 
of  domicile,  is  not  permitted  to  submit 
tenders  individually,  or  jointly  with  an  adult 
bidder.  (A  minor's  parent  acting  as  natural 
guardian  is  not  recognized  as  a  separata 
bidder.) 

(6)  Partnenhipt — 

Each  partnership  (Includes  a  partnership  or 
individual  partner(s)  acting  together  or 
separately,  who  own  the  majority  or 
controlling  interest  in  other  partnerships, 
corporations,  or  associations). 

(7)  Guardians,  Custodians,  or  other 
Fiduciaries — 

A  guardian,  custodian,  or  similar  fiduciary, 
identified  by  (a)  the  name  or  title  of  the 
fiduciary,  (b)  reference  to  the  document, 
court  order,  or  other  authority  under  which 
the  fiduciary  is  acting,  and  (c)  the  taxpayer 
identifying  number  assigned  to  the  estate. 

(8)  Trusts— 

A  trust  estate,  which  is  identified  by  (a)  the 
name  or  title  of  the  trustee,  (b)  a  reference  to 
the  docimient  creating  the  trust,  e.g.,  a  trust 
indenture,  with  date  of  execution,  or  a  will, 
(c)  the  IRS  employer  identification  number 
(not  social  security  account  number). 

(9)  Political  Subdivisions — 

(a)  A  state  government  (any  of  the  50  states 
and  the  District  of  Columbia). 

(b)  A  unit  of  local  government  (any  county, 
city,  municipality,  or  township,  or  other  unit 
of  general  government,  as  defined  by  the 
Bureau  of  the  Census  for  statistical  purposes, 
and  includes  any  trust,  investment,  cm-  other 
funds  thereof). 

(c)  A  commonwealth,  territory,  or 
possession. 

{\0)  Mutual  Funds— 

A  mutual  fund  (includes  all  funds  that 
comprise  it,  whether  or  not  separately 
administered). 

(11)  Money  Market  Funds— 

A  money  market  fimd  (includes  all  funds 
that  have  a  common  management). 

(12)  Investment  Agents/Money  Managers — 


An  individual,  firm,  or  association  that 
undertakes  to  service,  invest,  and/or  manage 
funds  for  others. 

(13)  Pension  Funds — 

A  pension  fimd  (includes  all  fimds  that 
comprise  it.  whether  or  not  separately 
administered). 

Notes:  The  definitions  do  not  reflect  all 
bidder  situations."Single  bidder"  is  not 
necessarily  synonymous  with  "single  entity". 

Questions  concerning  the  guidelines 
should  be  directed  to  the  Office  of  Financing, 
Bureau  of  the  Public  Debt,  Washington,  DC 
20239  (telephone  202/219-3350). 

Anctfoa  of  2-Year  aad  5-Year  Notes  Totaliag 
$26,7S0  Million 

The  Treasury  will  auction  S15,250  million 
of  2-year  notes  and  $11 300  million  of  5-yaar 
notes  to  refund  $13,238  million  of  securities 
maturing  January  31, 1993,  and  to  raise  about 
$13,500  million  new  cash.  The  $13,238 
million  of  maturing  securities  are  those  hdd 
by  the  public,  including  $1,212  million 
currently  held  by  Federal  Reserve  Banks  as 
agents  for  foreign  and  international  monetary 
authorities. 

The  5-year  notes  announced  today  include 
an  amount  sufficient  to  hedge  the  call, 
announced  on  January  13, 1993,  of  $462 
million  held  by  private  Investors  of  7% 
bonds  of  1993-98. 

The  $26,750  million  Is  being  offered  to  the 
public  and  any  amounts  tendered  by  Federal 
Reserve  Banks  as  agents  for  foreign  and 
international  monetary  authorities  will  be 
added  to  that  amount. 

In  addition  to  the  public  holdings.  Federal 
Reserve  Banks,  for  their  own  accounts,  hold 
$882  million  of  the  maturing  securities  tliat 
may  be  refunded  by  issuing  additional 
amounts  of  the  new  securities. 

Both  the  2-year  and  5-year  note  auctions 
will  be  conducted  in  the  single-price  auction 
format.  All  competitive  and  non-competitive 
awards  will  be  at  the  highest  yield  of 
accepted  competitive  tenders. 

Details  about  each  of  the  new  securities  are 
given  in  the  attached  highlights  of  the 
oR^erings  and  in  the  official  offering  circulars. 

Attachment. 


HIGHLK3HTS  OF  TREASURY  OFFERINGS  TO  THE  PUBLC  OF  2- YEAR  AND  5- YEAR  NOTES  TO  BE  ISSUED  FEBRUARY 

1,  1993 


Amount  OHefBd  (o  Itw  PuMc 

Oescrlptiop  o(  Sacurtty 

TafTD  and  type  o(  sacuiHy 

Sefles  and  CUSlP  dealgratlon  . 

MatuTtty  date 

(nterest  rate „ 

tnvestmant  yteM  . 

Premium  or  discount 

interssi  paynwm  dalae 

Minimum  denomination  avalat)ia 

Terms  o(  Sale: 

Mettxxl  ot  safe _ „ 

Competntve  tendais 


Noncoinpellltve  tenders 

Accnied  Interest  payable  t>y  Investor 
Key  Dates: 

Receipt  ol  landaa  

(a)  r4onconipetWM 

(b)  CorTV)eMlvs  „_ 


$15,250  mWion 


Series  s-1 995  (ciJsip  Nor  sTaiSI^^  is  1^^ 

January  31, 1995 

To  be  dstermlned  based  on  ttte  highest  accepted  bU 

To  be  deterrnined  at  auction 

To  be  determined  alter  auction 

July  31  a.'xl  JarxMuy  31  —_ 

$5.000 

Yield  auction  

Must  be  expressed  as  an  annual  yteM,  twiih  two  deci- 
mals, e-g.,  7.10%. 

Accepted  m  fuH  up  to  $5,00a000 

Nor>e _ _ 


Tuesday.  January  26, 1993 
Prior  to  liOO  noon,  EST  ..„ 
Prtor  to  1  00  pjn.,  EST 


$11,500  million. 

5-year  notes. 

Sertes  J-19e8  (CUStP  No.  912827  J4  5). 

January  31, 199& 

To  be  determined  based  on  the  highest  accepted  bid. 

To  be  determined  at  aucUoa 

To  be  delermtried  after  auction. 

July  31  arxj  Jaruary  31. 

$1,000. 

Yield  auction. 

Must  be  expressed  as  an  annual  ylald,  wHh  tuo  deci- 
mals, e.g.,  7.10%. 
Accepted  m  fuH  up  to  $5,000,000. 
None. 

Wednesday,  January  27, 1993. 
Prior  to  1^.00  noon.  EST. 
Prtor  to  1:00  pjn..  EST. 
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HlGHUGHTS  Of  TREASURY  OFFERINGS  TO  THE  PUBUC  OF  2-YEAR  AND  5-YEAR  NOTES  TO  BE  ISSUED  FEBRUARY 

1, 1993— Continued 


Senl«meat  (Anal  payment  due  from  Institutionfi); 

(a)  Funds  immediaiety  avaltaUo  to  the  Treasury 

(b)  ReadHy^ottectiWe  check 


Morxlay,  Fabruafy  1. 1993  

Thursday,  January  28, 1993 


[FR  Doc  93-1929  Filed  1-22-93;  8:45  am] 
BNJjNo  cooe  4«ie-4e-M 


PepartiTMnt  Circular— PultUc  D*bt  SariM— 
No.  3-83] 

Treasury  Notes  of  JaiHjaiy  31 ,  1995, 
Series  S-1995  (CUSIP  Na  912827  J5  2) 

Washington,  January  21, 1993. 

1.  bvitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  Chapter  31  of 
Title  31,  United  States  Code,  invites 
tenders  for  United  States  securities,  as 
described  above  and  in  the  ofi^ering 
announcement,  hereafter  referred  to  as 
Notes.  The  Notes  will  be  sold  at  auction, 
and  bidding  will  be  on  a  yield  basis. 
Payment  will  be  required  at  the  price 
eouivalent  to  the  highest  yield  bid  at 
which  bids  were  accepted.  Hie  interest 
rate  on  the  Notes  and  the  price 
equivalent  to  the  highest  yield  at  which 
bids  were  accepted  will  be  determined 
in  the  manner  described  below. 
Additional  amounts  of  the  Notes  may  be 
issued  to  Federal  Reserve  Banks  for 
their  own  account  in  exchange  for 
maturing  Treasury  securities. 
Additional  amounts  of  the  Notes  may 
also  be  issued  to  Federal  Reserve  Banks 
as  agents  for  foreign  and  international 
monetary  authorities. 

2.  Description  of  Securities 

Z.1.  The  issue  date  and  maturity  date 
of  the  Notes  are  stated  in  the  oH^ering 
announcement.  The  Notes  will  accrue 
interest  from  the  issue  date.  Interest  will 
be  payable  on  a  semiannual  basis  as 
described  in  the  offering  announcement 
through  the  date  that  the  principal 
becomes  payable.  The  Notes  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2.  The  Notes  will  be  issued  only  in 
book-entry  form  in  the  minimum  and 
multiple  amounts  stated  in  the  offering 
announcement.  They  will  not  be  issued 
in  registered  deHnitive  or  in  bearer 
form. 

2.3.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e..  Department  of  the 
Treasury  Circular  No.  300,  current 


revision  (31  CFR  part  306).  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form, 
and  the  regulations  governing  book- 
entry  Treasury  Bonds,  Notes,  and  Bills, 
as  adopted  and  published  as  a  final  rule 
to  govern  securities  held  in  the  Treasury 
Direct  Book-Entry  Securities  System  in 
Department  of  the  Treasury  Qrcular, 
Public  Debt  Series,  No.  2-66  (31  CFR 
part  357),  apply  to  the  Notes  offered  in 
this  circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington,  DC  20239-1500.  The 
closing  times  for  the  receipt  of 
noncompetitive  and  competitive  tenders 
are  specified  in  the  offering 
announcement.  Noncompetitive  tenders 
will  be  considered  timely  if  postmarked 
(U.S.  Postal  Service  cancellation  date) 
no  later  than  the  day  prior  to  the  auction 
and  received  no  later  than  close  of 
business  on  the  issue  day. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  stated  in  the  offering 
announcement,  and  larger  bids  must  be 
in  multiples  of  that  amount. 

3.3.  Competitive  bids  must  also  show 
the  yield  desired,  expressed  in  terms  of 
an  annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used.  A 
single  bidder,  as  defined  in  Treasury's 
single  bidder  guidelines  contained  in 
Attachment  A  to  this  circular,  may 
submit  bids  at  more  than  one  yield. 
However,  at  any  one  yield,  the  Treasiuy 
will  not  recognize  any  amoimt  tendered 
by  a  single  bidder  in  excess  of  35 
percent  of  the  public  offering  amoxmt.  A 
competitive  bid  by  a  single  bidder  at 
any  one  yield  in  excess  of  35  percent  of 
the  public  offering  will  be  reduced  to 
that  amount. 

3.4.  Noncompetitive  tenders  do  not 
specify  a  yield.  A  single  bidder  should 
not  submit  a  noncompetitive  tender  for 
more  than  $5,000,000.  A 
noncompetitive  bid  by  a  single  bidder  in 
excess  of  $5,000,000  will  be  reduced  to 
that  amount.  A  bidder,  whether  bidding 
directly  or  through  a  depository 
institution  or  a  government  securities 
broker/dealer,  may  not  submit  a 
noncompetitive  bid  for  its  own  account 
in  the  same  auction  in  which  it  is 
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submitting  a  competitive  bid  for  its  own 
account.  A  bidder  may  not  submit  a 
noncompetitive  bid  if  the  bidder  holds 
a  position,  in  the  Notes  being  auctioned, 
in  "when-issued"  trading,  or  in  futures 
or  forward  contracts.  A  noncompetitive 
bidder  may  not  enter  into  any  agreement 
to  purchase  or  sell  or  otherwise  dispose 
of  the  security  being  auctioned,  nor  may 
it  commit  to  sell  the  security  prior  to  the 
designated  closing  time  for  receipt  of 
competitive  bids. 

3.5.  The  following  institutions  may 
submit  tenders  for  accounts  of 
customers:  depository  institutions,  as 
described  in  section  19(b)(1)(A), 
excluding  those  institutions  described 
in  subparagraph  (vii),  of  the  Federal 
Reserve  Act  (12  U.S.C.  461(b)(1)(A)); 
and  government  securities  broker/ 
dealers  that  are  registered  with  the 
Securities  and  Exchange  Commission  or 
noticed  as  government  securities  broker/ 
dealers  pursuant  to  section  15C(a)(l)  of 
the  Securities  Exchange  Act  of  1934. 
Others  are  permitted  to  submit  tenders 
only  for  their  own  account.  A  submitter, 
if  bidding  competitively  for  customers, 
must  include  a  customer  list  with  the 
tender  giving,  for  each  customer,  the 
name  of  the  customer  and  the  amount 
bid.  A  separate  tender  and  customer  list 
should  be  submitted  for  each 
competitive  yield.  For  noncompetitive 
bids,  the  customer  list  must  provide,  for 
each  customer,  the  name  of  the 
customer  and  the  amount  bid.  For 
mailed  tenders,  the  customer  list  muSl 
be  submitted  with  the  tender.  For  other 
than  mailed  tenders,  the  customer  list 
should  accompany  the  tender.  If  the 
customer  list  is  not  submitted  with  the 
tender,  information  for  the  list  must  be 
complete  and  available  for  review  by  the 
deadline  for  submission  of 
noncompetitive  tenders.  The  customer 
list  should  be  received  by  the  Federal 
Reserve  Bank  on  auction  day.  All 
competitive  and  noncompetitive  bids 
submitted  on  behalf  of  trust  estates  must 
provide,  for  each  trust  estate,  the  name 
or  title  of  the  trustee(s),  a  reference  to 
the  document  creating  the  trust  with  the 
date  of  execution,  and  the  employer 
identification  number  of  the  trust. 
Customer  bids  may  not  be  aggregated  on 
the  customer  list.  The  customer  list 
must  include  customers  and  customers 
of  those  customers,  where  applicable. 
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3.6.  A  competitive  single  bidder  must 
report  its  net  long  position  if  the  total 
of  all  its  bids  for  the  security  being 
offered  and  its  net  position  in  the 
security  equals  or  exceeds  $2  billion, 
with  the  position  to  be  determined  as  of 
one  half-hour  pricv  to  the  closing  time 
for  the  receipt  of  competitive  tenders.  A 
net  long  position  include*  positions,  in 

..Jhe  security  being  auctioned,  in  "wh«>- 
issoed"  trading,  and  in  futures  and 
forward  contracts.  Bidders  who  meet 
this  reporting  requirement  and  are 
customers  of  a  depository  institution  or 
a  government  securities  broker/dealer 
must  report  their  positions  through  the 
institution  submitting  the  bid  on  their 
behalf. 

3.7.  Tenders  from  bidders  who  are 
making  payment  by  charge  to  a  funds 
account  at  a  Federal  Reserve  Bank  and 
tenders  from  bidders  who  have  an 
approved  autocharge  agreement  on  file 
at  a  Federal  Reserve  Bank  will  be 
received  without  deposit.  In  addition, 
tenders  from  Stales,  and  their  political 
subdivisions  or  instrumentalities;  public 
pension  end  retirement  and  other  public 
funds:  international  organizations  in 
which  the  United  States  holds 
membership;  foreign  central  banks  and 
foreign  states;  and  Federal  Reserve 
Banks  will  be  received  without  deposit 
Tenders  from  all  others,  including 
tenders  submitted  for  Notes  to  be 
maintained  on  the  book-entry  records  of 
the  Department  of  the  Treasury,  must  be 
accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.8.  After  the  deadline  for  receipt  of 
competitive  tenders,  there  will  be  a 
public  announcement  of  the  amounts  of 
bids  received  and  accepted,  the  highest 
yield  accepted,  and  the  Interest  rate  on 
the  notes.  Subject  to  the  reservations 
expressed  in  section  4,  noncompetitive 
bids  will  be  accepted  in  full,  and  then 
competiti've  bids  will  be  accepted, 
starting  with  those  at  the  lowest  yields, 
through  successively  higher  yields  to 
the  extent  required  to  attain  the  amount 
offered.  Bids  at  the  highest  yield  at 
which  bids  were  accepted  will  be 
prorated  if  necessary.  All  successful 
competitive  bidders,  regardless  of  the 
yields  they  each  bid,  will  be  awarded 
securities  at  the  highest  yield  at  which 
bids  were  accepted.  After  the 
determination  is  made  as  to  which  bids 
are  accepted,  an  interest  rate  will 
generally  be  established,  at  a  Vk  of  cme 
percent  increment,  which  produces  a 
price  equivalent  to  the  highest  yield  at 
which  bids  were  accepted  and  is  closest 
to.  but  not  above,  par.  That  stated  rate 
of  interest  will  be  paid  on  all  of  the 


Notes.  Based  on  sach  interest  rate,  the 
price  equivalent  to  the  highest  yield  at 
which  bids  were  accepted  will  be 
determined,  and  each  noncompetitive 
bidder  and  each  sucoeasful  competitive 
bidder  will  be  required  to  pay  such 
price  for  their  securities.  Price 
calculations  will  be  carried  to  three 
decimal  places  on  the  basis  of  price  per 
hundred,  e.g..  90.923,  and  the 
determinations  of  the  Secretary  of  the 
Treasury  shall  be  final.  If  the  amount  of 
noncompetitive  bids  received  would 
{d)Sorb  most  or  all  of  the  public  ofiering. 
competitive  bids  would  be  accepted  in 
an  amount  determined  by  the 
Department  to  be  sufficient  to  provide  a 
fair  determination  of  the  highest  yield 
for  the  securities  being  auctioned.  Bids 
received  from  Federal  Reserve  Banks  for 
their  own  account  or  for  foreig^i  and 
international  monetary  authorities  will 
be  accepted  at  the  price  equivalwit  to 
the  highest  yield  at  which  bids  were 
accepted. 

3.9.  No  single  bidder  will  be  awarded 
securities  in  an  amount  exceeding  35 
percent  of  the  public  ofiFering.  The 
determination  of  the  maximum  award  to 
a  single  bidder  will  take  into  account 
the  bidder's  net  long  position,  if  the 
bidder  has  been  obUged  to  report  its 
position  per  the  requirements  outlined 
in  Section  3.6. 

3.10.  Notice  of  awards  will  be 
provided  by  a  Federal  Reserve  Bank  or 
Branch  or  the  Bureau  of  the  Public  Debt 
to  bidders  who  have  submitted  accepted 
cmnpetitive  bids,  whether  for  their  own 
account  or  for  the  account  of  customers. 
Those  submitting  noncompetitive  bids 
will  be  notified  only  if  the  bid  is  not 
accepted  in  full,  or  when  the  price  at  the 
highest  yield  at  which  bids  were 
accepted  is  over  par.  No  later  than  12 
noon  local  time  on  the  day  following  the 
auction,  the  appropriate  Federal  Reserve 
Bank  will  notify  each  depository 
institution  that  has  entered  into  an 
autocharge  agreement  with  a  bidder  as 
to  the  amount  to  be  charged  to  the 
institution's  funds  account  at  the 
Federal  Reserve  Bank  on  the  issue  date. 
Any  customer  that  is  awarded  $500 
million  or  more  of  securities  must 
furnish,  no  later  than  10  a.m.  local  time 
on  the  day  following  the  auction, 
written  confirmation  of  its  bid  to  the 
Federal  Reserve  Bank  or  Branch  where 
the  bid  was  submitted.  A  depository 
institution  or  government  securities 
broker/dealer  submitting  a  bid  for  a 
customer  is  responsible  for  notifying  its 
customer  of  this  requirement  if  the 
customer  is  awarded  $500  million  or 
more  of  seciirities  as  a  result  of  bids 
submitted  by  the  depository  institution 
or  government  securities  broker/dealer. 


4.  fteMrratiaas 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  ot 
reject  any  or  all  bids  In  whole  or  In  pert, 
to  allot  more  or  less  than  the  amount  of 
Notes  specified  in  the  offorihg 
announcement,  and  to  make  different 
percentage  allotments  to  various  classes 
of  applicants  when  the  Secretary 
considers  it  In  the  public  Interest.  The 
Secretary's  action  under  this  Section  is 

finnl. 

5.  Pa3rment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  timely  at  the  Federal 
Reserve  Bank  or  Branch  or  at  the  Bureau 
of  the  Public  Debt,  wherever  the  tender 
was  submitted.  Settlement  on  Notes 
allotted  will  be  made  by  a  charge  to  a 
funds  accoimt  or  pursuant  to  an 
approved  autocharge  agreement,  as 
provided  In  section  3.7.  Settlement  on 
Notes  allotted  to  institutional  investors 
and  to  others  whose  tenders  are 
accompanied  by  a  guarantee  as  provided 
in  Section  3.7.  must  be  made  or 
completed  on  or  before  the  issue  date. 
Payment  in  full  must  accompany 
tenders  submitted  by  all  other  investors. 
Payment  must  be  in  cash;  in  other  funds 
immediately  available  to  the  Treasury; 
in  Treasury  notes  or  bonds  maturing  on 
or  before  the  settlement  date  but  which 
are  not  overdue  as  defined  in  the 
general  regulations  governing  United 
States  securities;  or  by  check  drawn  to 
the  order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  by 
the  time  stated  in  the  offering 
announcement.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premiimi 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the 
discount  will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  may,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  Treasury 
Direct  are  not  required  to  be  assigned  if 
the  Inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  Note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in  Treasury 
Direct  must  be  completed  to  show  all 
the  information  required  thereon,  or  the 
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Treasury  Direct  account  number 
previously  obtained. 

6.  General  Provisions 

6.1.  As  Rscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive  payment 
for,  and  to  issue,  maintain,  service,  and 
make  payment  on  the  Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptlv  provided. 

6.3.  Tne  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tender, 
principal  and  interest  on  the  Notes. 

6.4.  Attachment  A  and  the  offering 
announcement  are  incorporated  as  part 
of  this  circular. 

Marcus  W.  Page, 

Acting  Fiscal  Assistant  Secretary. 

Trearary'a  Single  Bidder  Guideiinea  for 
Nonconpetitive  Bidding  in  AU  Treasury 
Sectirity  Auctions 

The  investor  categories  listed  below  define 
what  constitutes  a  single  noncompetitive 
bidder. 

(1)  Bank  Holding  Companies  and 
Subsidiaries — 

A  bank  holding  company  (includes  the 
company  and/or  one  or  more  of  its 
subsidiaries,  whether  or  not  organized  as 
separate  entities  under  applicable  law). 

(2)  Banks  and  Branches — 

A  parent  bank  (includes  the  parent  and/or 
one  or  mora  of  its  branches,  whether  or  not 
organized  as  separate  entities  under 
applicable  law). 

(31  Thrift  Institutions  and  Branches — 

A  thrift  institution,  such  as  a  savings  and 
loan  association,  credit  union,  savings  banks, 
or  other  similar  entity  (includes  the  principal 
or  parent  office  and/or  one  or  more  of  its 
branches,  whether  or  not  organized  as 
separate  entities  under  applicable  law). 


(41  Corpomtions  and  Subtidiariet— 

A  corporation  (indudet  the  corporation 
and/or  one  or  more  of  its  ma^arity-owned 
fubsidiahes,  i.e.,  any  subsidiary  more  than 
50  percent  of  whose  stock  is  owned  by  the 
parent  corporation  or  by  any  other  of  its 
majority-owned  subsidiaries). 

(5)  Families — 

A  married  parson  (Inchidet  his  or  her 
spouse,  and  any  unmarried  adult  children, 
having  a  common  address  and/ or  household). 

NalK  A  minor  child,  as  defined  by  the  law 
of  domicile,  is  not  p>ermitted  to  submit 
tenders  Individually,  or  jointly  with  an  adult 
bidder.  (A  minor's  parent  acting  as  natural 
guardian  is  not  recognized  as  •  separate 
bidder.) 

(6)  Partnerships — 

Bach  partnership  (includes  a  partnership  or 
individual  partneKs),  acting  together  or 
separately,  who  own  the  majority  or 
controlling  interest  in  other  partnerships, 
corporations,  or  associations). 

(7)  Guardians,  Custodians,  or  Other 
Fiduciaries — 

A  guardian,  custodian,  or  similar  fiduciary, 
identified  by  (a)  the  name  or  title  of  the 
fiduciary,  (b)  reference  to  the  document, 
court  order,  or  other  authority  under  which 
the  fiduciary  is  acting,  and  (c)  the  taxpayer 
identifying  number  assigned  to  the  estate. 

(8)  Trusts— 

A  trust  estate,  which  is  identified  by  (a)  the 
name  or  title  of  the  trustee,  (b)  a  reference  to 
the  doctmient  creating  the  trust,  e.g.,  a  trust 
indenture,  with  date  of  execution,  or  a  will, 
(c)  the  IRS  employer  identification  number 
(not  social  security  account  number). 

(9)  Political  Subdivisions — 

(a)  A  state  government  (any  of  the  50  states 
and  the  District  of  Columbia). 

(b)  A  unit  of  local  government  (any  county, 
city,  municipality,  or  township,  or  other  unit 
of  genera!  government,  as  defined  by  the 
Bureau  of  the  Census  for  statistical  purposes, 
and  includes  any  trust,  investment,  or  other 
funds  thereof). 

(c)  A  commonwealth,  territory,  or 
possession. 

(101  Mutual  Funds— 

A  mutual  fund  (includes  all  funds  that 
comprise  it,  whether  or  not  separately 
administered). 


(WMooey  Market  Pmdf— 

A  money  market  fund  (includes  all  funds 
that  have  a  common  management). 

(12)  Investment  Agents/Money  Managers — 

An  individual,  firm,  or  association  that 
undertakes  to  service,  invest,  aod/or  manage 
fiinds  for  others. 

(J3)  Pension  Funds— 

A  pension  fund  (includes  all  funds  that 
comprise  it,  whether  or  not  separately 
administered). 

Notes:  The  definitions  do  not  reflect  all 
bidder  situations.  "Single  bidder"  is  not 
necessarily  synonymous  with  "single  Entity". 

Questions  concemiag  the  guidelines 
should  be  directed  to  the  Office  of  Financing, 
Bureau  of  the  Public  Debt,  Washington.  DC 
20239  (telephone  202/2 19-33S01. 

Auction  of  2-Year  aad  S-Yaar  Notes  Totaling 
$2C,790  Million 

The  Treasury  will  auction  $15,250  million 
of  2-year  notes  and  $1 1 ,500  million  of  5-year 
notes  to  refiind  SI  3,238  million  of  securities 
maturing  January  31, 1993,  and  to  raise  about 
$13,500  million  new  cash.  The  $13,238 
million  of  maturing  securities  are  those  held 
by  the  public,  including  $1,212  million 
currently  held  by  Federal  Reserve  Banks  as 
agents  for  foreign  and  international  monetary 
authorities. 

The  5-year  notes  announced  today  include 
an  amount  sufficient  to  hedge  the  call, 
announced  on  January  13, 1993,  of  $462 
million  held  by  private  investors  of  7% 
bonds  of  1993-98. 

The  $26,750  million  is  being  offered  to  the 
public,  and  any  amounts  tendered  by  Federal 
Reserve  Banks  as  agents  for  foreign  and 
international  monetary  authorities  will  be 
added  to  that  amount. 

In  addition  to  the  public  holdings,  Federal 
Reserve  Banks,  for  their  own  accounts,  hold 
$882  million  of  the  maturing  securities  that 
may  be  refunded  by  issuing  additional 
amounts  of  the  new  securities. 

Both  the  2-year  and  5-year  note  auctions 
will  be  conducted  in  the  single-price  auction 
format.  All  competitive  and  non-competitive 
awards  will  be  at  the  highest  yield  of 
accepted  competitive  tenders. 

Details  about  each  of  the  new  securities  are 
given  in  the  attached  highlights  of  the 
offerings  and  in  the  official  offering  circulars. 
Attachment. 


6334 


Federal  Register  /  Vol.  58.  No.  16  /  Wedneeday.  January  27,  1993  /  Notices 


HKSHUGHTS  Of  TREASURY  OFFERINGS  TO  THE  PUBUC  OF  2-YEAR  AND  6-YEAR  NOTES  TO  BE  ISSUED  FEBRUARY 

1,  1993 
(jMMvy  21. 19g3J  


AinounlCNwvdtoVwPuMc 

DaaotiMion  ol  Sacurly. 

Tarn  and  type  ol  Mcurty 

S«4w  and  CUSIP  OMtgrnSon  . 
MMurtlydM—, 


InMMnam  yWd . 


Pramlum  or  dtaooum 
MaiMt  (Mymanl 
MMnum  OanoRiinsMon 
TemwolSalK 
kMhod  ot  nil 


CQfnfMMKv  landtra . 


Kay 


Accniad  nwaai  payaWa  by  kwaalor 


Racaipt  ol  landan 

(•) 

(b) 


SaManwnt  (llnal  paymanl  dua  liom  maMutons): 

(a)  lundi  knmadMaiy  avaMUa  to  ma  Traaaufy 

(b)  raadBy-coiecdWa  chack 


$15,250  m«on 

2-yaar  nolaa 

Sariaa  S-1995  (CUSW  No.  912827  J8  2) 

Januaiy  31, 1995 •••■ 

To  ba  dMannlnad  baaad  on  Iha  Nghaal  aocaplad  bid 

To  ba  dalatmlnad  ai  audton 

To  ba  detomilnad  aftar  auction 

July  31  and  Januaiy  31 

$5.000...- 

YlaW  auction ~- 

Mutt  ba  axprassad  aa  an  annual  ytald.  with  two  dad- 

mala,  a.g.,  7.10%. 

Accaptad  m  Ml  up  to  $5.000.000 

Nona 

Tuaaday.  Januaiy  2*.  1993 

Prtof  to  12«)  noon,  EST 

Prtor  to  1K»  p.m.,  EST 

Monday.  Fabmaiy  1. 1993  

TTwNBday.  January  28, 1993 


$11,S00inMon. 

5yaaf  notoa. 

Sadaa  ^-1996  (CUSIP  Na  912827  J4  5). 

Januaiy  31. 1998. 

To  ba  datonnlnad  baaad  on  »>a  Nghaat  accaptad  bid. 

To  ba  datonnlnad  at  auctloa 

To  ba  datannlnad  aNar  auctloa 

Juty  31  and  January  31. 

$i.ooa 

YMdaudtoa 

Muat  ba  K^raaaad  aa  an  annual  yMd,  wMh  t\M>  dad- 

inala.  a.0..  7.10%. 
Acoaptad  In  ful  up  to  $5,000,00a 


Wadnaaday.  January  27, 1993. 
Pitor  to  12:00  noon,  EST. 
Pitorto1K)0p.in.,EST. 

Monday,  February  1. 1993. 
TtMMaday.  January  28, 1993. 
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Sunshine  Act  Meetings 


Fwleral  Register 

Vol.  58,  No.  16 

Wednesday,  January  27,  1993 


This  section  of  th«  FEDERAL  REGISTER 
contains  noticas  of  meetings  published  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L.  94-409)  5  U.S.C.  5S2b{e)(3). 


DEFB«SE  NUCLEAR  FAOUTIES 
SAFETY  BOARD 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  §  552b),  notice  is  hereby  given  of 
the  following  meeting  of  the  Board: 
TIME  AND  DATE:  10  a.m.  February  8, 1993. 
PLACE:  PubUc  Hearing  Room.  Suite  700, 
625  Indiana  Avenue  NW..  Washington, 
DC  20004. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED: 

1.  Public  health  and  safety  issues 
pertaining  to  Building  707  at  the  Rocky  Flats 
Plant  near  Boulder,  Colorado. 

2.  DOE's  responses  to  Board 
reconunendations  and  whether  or  not  those 
responses  adequately  protect  public  health 
and  safety  relative  to  Building  707. 

CONTACT  PERSONS  FOR  MORE 
INFORMATION:  Kenneth  M.  Pusateri, 
General  Manager,  Defense  Nuclear 
Facilities  Safety  Board,  or  Carole  J. 
Council,  625  Indiana  Avenue  NW., 
Suite  700,  Washington,  DC  20004,  (202) 
208-6400.  This  is  not  a  toll  free  number. 
SUPPLEMENTARY  INFORMATION:  The  Board 
will  discuss  and  deliberate  upon  public 
health  and  safety  issues  related  to 
Building  707  at  the  Rocky  Flats  Plant, 
near  Boulder,  Colorado.  The  meeting 
will  include  consideration  of  testimony 
and  documents  received  at  or  after  the 
public  meeting  and  hearing  conducted 
in  Boulder,  Colorado,  on  February  2, 
1993.  regarding  DOE's  operational 
readiness  review  foi  Building  707. 

The  Board  will  also  discuss,  pursuant 
to  the  requirements  of  section  3133  of 


the  National  Defense  Authorization  Act 
for  Fiscal  Years  1992  and  1993,  whether 
or  not  DOE's  responses  to  Board 
recommendations  adequately  protect 
public  health  and  safety  relative  to 
Building  707. 

The  Board  reserves  its  right  to  further 
schedule  and  otherwise  regulate  the 
course  of  the  meeting,  to  recess, 
reconvene,  postpone,  or  adjourn  the 
meeting,  and  otherwise  exercise  its 
powers  as  provided  by  law. 

Dated:  January  25, 1993. 
Robert  M.  Andersen, 

General  Counsel. 

IFR  Doc.  93-2103  Filed  1-25-93;  2:30  pmj 

BUMGCOOE  W20-KO-II 

FARM  CREDIT  ADMINISTRATION 
Farm  Credit  Administration  Board; 
Special  Meeting 

AGENCY:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C  552b(eK3)).  of 
the  forthcoming  special  meeting  of  the 
Farm  Credit  Administration  Board 
(Board). 

DATE  AND  TIME:  The  special  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  January  29, 1993, 
from  1:30  p.m.  imtil  such  time  as  the 
Board  concludes  its  business. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  M.  Anderson.  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883-^M)03,  TDD  (703)  883-4444. 
ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  M(l.ean, 
Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  of  the  Board  will  be  open  to  the 
public  (limited  space  available).  The 


matter  to  be  considered  at  the  meeting 
is: 

OPEN  SESSION 
A.  New  Busineu 

1.  Policy  Statement  Concerning 
Operational  RetpoBsibilities. 

Date:  January  25, 1993. 
Curtis  M.  Anderson, 

Secretary.  Farm  Credit  Administration  Board. 
(FR  Doc  93-2101  Filed  1-25-93;  2:29  pm] 
BHXMa  cooe  sros-oi-p 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TME  AND  DATE:  12:00  noon,  Monday, 
February  1. 1993. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Josej^  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  holding 
company  applications  scheduled  for  the 
meeting. 

Date:  January  22, 1993. 
Jennifer  J.  Johnaon, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  93-2034  Filed  1-25-93;  9:19  am] 
BlUJNa  CODE  eio-oi-« 
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Corrections 


TNs  seclion  ol  the  FEDERAL  REGISTER 
contains  edHorial  corrections  o«  prevkxisty 
pubttshed  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  oocrections  are 
prepared  t>y  the  Office  ct  the  Federal 
Register.  Agency  prepared  conections  are 
issued  as  signed  documents  and  appear  m 
the  appropriate  document  categories 
elsewhere  In  the  issue. 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

(OR-94»-4212-13;  GP2-463;  OR-462671 

Conveyance  of  Public  Lands;  Order 
Providing  for  Opening  of  Lands; 
Oregon 

Correction 

In  notice  document  92-25691 
beginning  on  page  48393  in  the  issue  of 
Friday,  October  23. 1992,  make  the 
following  corrections: 

1.  On  page  48393,  in  the  third 
column,  in  the  land  description,  under 
T.  10  S..  R.  22  E.,  under  Sec.  9,  in  the 
first  line,  "S»/iSWV4"  should  read 
"S»/iNWV4". 

2.  On  the  same  pagie,  in  the  same 
column,  under  T.  11  S.,  R.  22  E.,  under 
Sea  8,  in  the  14th  line,  "61*41"'  should 
read  •'61°43'". 

3.  On  page  48394.  in  the  second 
column,  under  T.  10  S.,  R.  22  E.,  under 
Sec.  32,  in  the  second  line,  insert 
"SEV4SWV4"  after  "W»/iSWV4". 

4.  On  the  same  page,  in  the  same 
colunm,  under  T.  11  S.,  R.  22  E.,  under 
Sec.  8.  in  the  second  line.  "NWV4SWV4" 
where  it  first  appears  should  read 
"NEV4SWV4". 

■UJNOCOOC  1S«S-«1-0 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-943-«210-04;QP»-046;  On-39641] 

Conveyance  of  Public  Lands;  Order 
Providing  for  Opening  of  Lands; 
Oregon 

Correction 

In  notice  document  92-28876 
beginning  on  page  56589  in  the  issue  of 
Monday.  November  30. 1992,  make  the 
following  correction: 

On  page  56590,  in  the  second  column, 
in  the  land  description,  in  the  tenth  line 
from  the  top  "Sec.  16,  lots  2.  3.  and  5," 
should  read  "Sec.  16,  lots  2,  3,  4,  and 
5.". 

BIUJNQ  CODE  ISQ6-OI-O 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OR-943-4212-13;  GP2-468;  OR-45733 
(WASH)] 

Conveyance  for  Public  Lands;  Order 
Providing  for  Opening  of  Lands; 
Washington 

Correction 

In  notice  document  92-26059 
beginning  on  page  48804  in  the  issue  of 
Wednesday,  October  28. 1992,  make  the 
following  corrections: 

1.  On  page  48804,  in  the  second 
column,  in  land  description  T.  22  N.,  R. 

33  E.,  in  the  ninth  line  from  the  bottom, 
"SEV4SEV4"  should  read  "SWV4SEV4". 

2.  On  the  same  page,  in  the  third 
column,  in  land  description  T.  22  N..  R. 

34  E.,  in  the  third  line, 
"N»/^W»/iNEV4"  should  read 
"N>/iNWV4NEV4". 

3.  On  the  same  page,  in  the  same 
column,  land  description  T.  22  N.,  R. 


35.  should  read  T.  22  N.,  R.  35  E.,  and 
in  that  land  description,  in  Sec.  24,  in 
the  second  line,  the  first  time 
"NV!tSWV4"  eppears  should  read 
"NViNWV4",  and  in  Sec.  29,  in  the 
fourth  line,  "right-of-away"  should  read 
"right-of-way". 
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IFR  Doc  93-2157 

Filed  1-26-93;  10:47  am) 
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Presidential  Documents 


Memorandum  of  January  15,  1993 

Delegation  of  Responsibilities  Under  Public  Law  87-297 


Memorandum  for  the  Secretary  of  State,  the  Secretary  of  Defense  [and] 
the  Director  of  the  Arms  Control  and  Disarmament  Agency 

By  virtue  of  the  authority  vested  in  me  by  the  Constitution  and  the  laws 
of  the  United  States  of  America,  including  section  301  of  title  3  of  the 
United  States  Code,  and  section  50  of  the  Anns  Control  and  Disarmament 
Act,  Public  Law  87-297  (the  Act),  I  hereby  delegate  to  the  Director  of 
the  Anns  Control  and  Disarmament  Agency  the  authorities  and  duties  vested 
in  me  by  section  50  of  the  Act  for  the  report  concerning  activities  of 
the  agency  for  1992,  provided  that  the  Director  may  exercise  such  authorities 
and  duties  only  in  consultation  with  the  Secretary  of  State  and  the  Secretary 
of  Defense.  This  delegation  will  expire  with  the  issuance  of  the  agency's 
1992  Annual  Report. 

The  Director  is  directed  to  publish  this  memorandum  in  the  Federal  Register. 


THE  WHITE  HOUSE, 
Washington.  January  15,  1993. 
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IFR  Doc  9J-2162 

Filed  1-26-93;  10:53  am] 

Billing  co4«  319S-01-M 


Presidential  Documents 


Presidential  Determination  No.  93>14  of  January  19,  1993 

Determination  Pursuant  to  Section  2(c)(1)  of  the  Migration 
and  Refugee  Assistance  Act  of  1962,  as  Amended 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  2(c)(1)  of  the  Migration  and  Refugee  Assistance  Act 
of  1962.  as  amended,  22  U.S.C.  2601(c)(1),  I  hereby  determine  that  it  is 
important  to  the  national  interest  that  up  to  $5,000,000  be  made  available 
firom  the  U.S.  Emergency  Refugee  and  Migration  Assistance  Fund  to  meet 
the  urgent  and  unexpected  needs  of  refugees,  displaced  persons,  and  victims 
of  conflict  from  Tajikistan.  These  funds  may  be  contributed  on  a  multilateral 
or  bilateral  basis  as  appropriate  to  international  organizations,  private  vol- 
untary organizations,  and  other  governmental  and  nongovernmental  organiza- 
tions engaged  in  this  relief  effort. 

You  are  directed  to  inform  the  appropriate  committees  of  the  Congress 
of  this  determination  and  the  obligation  of  funds  under  this  authority,  and 
to  publish  this  memorandum  in  the  Federal  Register. 


/ 


THE  WHITE  HOUSE, 
Washington.  January  19,  1993. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regutatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  wtiich  is  published  ur>der 
50  titles  pursuant  to  44  U.S.C.  1510. 

Tt>e  Code  of  Federal  Regulations  is  sold  by 
the  Superinterxtont  of  Documents.  Prlcas  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspaction 
Service 

7  CFR  Part  301 
[DockM91-1S5-4] 

Mediterrartean  Fruit  Ry;  Addition  to 
the  Quarantined  Area 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
Mediterranean  fruit  fly  regulations  by 
expanding  the  previously  quarantined 
area  in  Los  Angeles  County  and  also 
including  a  portion  of  Orange  County, 
and  by  adding  a  portion  of  San  Diego 
County,  CA,  to  the  list  of  qufu-anlined 
areas.  Immediate  action  is  necessary  to 
prevent  the  spread  of  the  Mediterranean 
fruit  fly  into  noninfested  areas  of  the 
United  States. 

DATES:  Interm  rule  effective  January  19, 
1993.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
March  29, 1993. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  91- 
155—4.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 

8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Michael  B.  Stefan,  Operations 
Officer,  Domestic  and  Emergency 
Operations,  PPQ,  APHIS,  USDA,  room 
640,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville,  MD  20782.  (301)  436- 
8247. 


SUPPLEMENTARY  INFORMATION 
Background 

The  Mediterranean  fruit  fly,  Ceratitis 
capitata  (Wiedemann),  is  one  of  the 
world's  most  destructive  pests  cf 
numerous  fruits  and  vegetables.  The 
Mediterranean  fruit  fly  (Medfly)  can 
cause  serious  economic  losses.  Heavy 
infestations  can  cause  complete  loss  of 
crops,  and  losses  of  25  to  50  percent  are 
not  uncommon.  The  short  lira  cycle  of 
this  pest  permits  the  rapid  development 
of  serious  outbreaks.     

The  regulations  in  7  CFR  301.78 
through  301.78-10  (referred  to  below  as 
the  regulations)  imposed  restrictions  on 
the  interstate  movement  of  regulated 
articles  .from  quarantined  areas  in  order 
to  prevent  the  spread  of  the 
Mediterranean  fruit  fly  to  noninfested 
areas  of  the  United  States.  In  an  interim 
rule  effective  on  November  5, 1991,  and 
published  in  the  Federal  Register  on 
Noveml>Br  13, 1991  (56  FR  57573- 
57579,  Docket  No.  91-155),  we 
quarantined  the  Hancock  Park  area  of 
Los  Angeles  County,  CA.  In  an  interim 
rule  effective  on  September  10, 1992, 
and  published  in  the  Federal  Register 
on  September  15,  1992  (57  FR  42485- 
42486,  Docket  No.  91-155-2),  we 
amended  the  regulations  by  adding  a 
portion  of  Santa  Clara  County,  CA,  to 
the  list  of  quarantined  areas.  Also,  in  an 
interim  rule  effective  on  November  12, 
1992,  and  published  in  the  Federal 
Register  on  November  17, 1992  (57  FR 
5416&-54169,  Docket  No.  91-155-3),  we 
amended  the  regulations  by  expanding 
the  quarantined  area  in  Los  Angeles 
County,  CA,  to  include  other  portions  of 
Los  Angeles  Coimty,  including  Duarte, 
Griffith  Park,  Inglewood,  and  Pasadena. 

Recent  trapping  surveys  by  inspectors 
of  California  State  and  county  agencies 
and  by  inspectors  of  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
have  revealed  new  Mediterranean  fruit 
fly  detections  in  portions  of  the  Covina 
area  of  Los  Angeles  County  and  the 
Artesia,  Pico-Rivera  and  Walnut  Park 
areas  of  Los  Angeles  and  Orange 
Counties,  and  in  the  Oceanside  area  of 
San  Diego  County,  CA. 

The  regulations  in  §  301.78-3  provide 
that  the  Administrator  of  APHIS  will  list 
as  a  quarantined  area  each  State,  or  each 
portion  of  a  State,  in  which  the 
Mediterranean  fruit  fly  has  been  found 
by  an  inspector,  in  which  the 
Administrator  has  reason  to  believe  that 
the  Mediterranean  fruit  fly  is  present,  or 


that  the  Administrator  considers 
necessary  to  regulate  because  of  its 
inseparability  for  quarantine 
enforcement  purposes  from  localities  in 
which  the  Mediterranean  tniit  fly  has 
been  found. 

In  accordance  with  these  criteria  and 
recent  Mediterranean  fruit  fly  findings 
described  above,  we  are  amending 
S  301.78-3  by  expanding  the 
quarantined  area  in  Los  Angeles  County 
by  approximately  241-square  miles, 
including  a  section  of  Orange  County, 
and  by  designating  as  quarantined  an 
area  comprised  of  approximately  30- 
square  miles  in  San  Diego  County,  CA. 
The  new  quarantined  areas  are  as 
follows: 

Los  Angeles  County,  Expansion  of 
Current  Area 

That  portion  of  the  county  in  the 
Covina  area  beginning  at  the 
intersection  of  Interstate  Highway  10 
and  Francisquito  Avenue;  then 
southeast  along  Francisquito  Avenue  to 
its  intersection  with  Hacienda 
Boulevard;  then  southwest  along 
Hacienda  Boulevard  to  its  intersection 
with  Amar  Road;  then  east  along  Amar 
Road  to  its  intersection  with  Temple 
Avenue;  then  northeast  along  Temple 
Avenue  to  its  intersection  with  the 
Walnut  City  limits;  then  north  and 
northeast  along  the  Walnut  City  Limits 
to  its  intersection  with  the  Forest  Lawn 
Memorial  Park,  Covina  Hills  boundary; 
then  northeast  along  the  boundary  to  its 
intersection  with  Interstate  Highway  10; 
then  east  along  Interstate  Highway  10  to 
its  intersection  with  Interstate  Highway 
210;  then  northwest  along  Interstate 
Highway  210  to  its  intersection  with 
San  Dimas  Avenue;  then  east  and  north 
along  San  Dimas  Avenue  to  its 
intersection  with  Foothill  Boulevard; 
then  west  along  Foothill  Boulevard  to 
its  intersection  with  Alosta  Avenue; 
then  west  along  Alosta  Avenue  to  its 
intersection  with  Foothill  Boulevard; 
then  west  along  Foothill  Boulevard  to 
its  intersection  with  Azusa  Avenue. 

Orange  County  and  Los  Angeles  County 

That  portion  of  Orange  County  and 
Los  Angeles  Coimty  in  the  Artesia,  Pico- 
Rivera,  Walnut  Park  areas  beginning  at 
the  intersection  of  Rosecrans  Avenue 
and  Interstate  Highway  110;  then  east 
on  Rosecrans  Avenue  to  its  intersection 
with  Paramoimt  Boulevard;  then  south 
on  Paramount  Boulevard  to  its 
intersection  with  Carson  Street;  then 
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east  on  Carson  Street  to  its  intersection 
with  Lakewood  Boulevard;  then  south 
on  Lakewood  Boulevard  to  its 
Intersection  with  Willow  Street;  then 
east  on  Willow  Street  to  its  intersection 
with  Katella  Avenue;  then  east  along 
Katella  Avenue  to  its  intersection  with 
Western  Avenue;  then  north  on  Western 
Avenue  to  its  intersection  with 
Commonwealth  Avenue;  then  east  on 
Commonwealth  Avenue  to  its 
intersection  with  Beach  Boulevard:  then 
north  on  Beach  Boulevard  to  its 
intersection  with  La  Mirada  Boulevard; 
then  northwest  and  north  on  La  Mirada 
Boulevard  to  its  intersection  with 
CoUma  Road;  then  northeast  on  Colima 
Road  to  its  intersection  with  the 
Whittier  City  Limits:  then  northwest 
along  the  Whittier  Qty  Limits  to  its 
intersection  with  Tumbull  Canyon 
Road:  then  north  from  this  intersection 
along  an  imaginary  line  to  the 
intersection  of  Interstate  Highway  605 
and  State  Highway  60;  then  west  on 
State  Highway  60  to  its  intersection 
with  Interstate  Highway  10;  then  west 
on  Interstate  Highway  10  to  its 
intersection  with  Broadway. 

San  Diego  County 

That  portion  of  the  county  in  the 
Oceanside  area  beginning  at  the 
southern  intersection  of  Carlsbad  State 
Beach  boundary  and  the  Pacific  Ocean 
coastline;  then  northeast  along  this 
boundary  to  its  intersection  with 
Carlsbad  Boulevard;  then  northwest 
along  Carlsbad  Boulevard  to  its 
intersection  with  Tamarack  Avenue: 
then  east  and  north  along  Tamarack 
Avenue  to  its  intersection  with  Elm 
Avenue;  then  east  along  Elm  Avenue  to 
its  intersection  with  Glasgow  Drive; 
then  north  from  this  intersection  along 
an  imaginary  line  to  the  intersection  of 
College  Boulevard  and  Lake  Boulevard: 
then  north  along  College  Boulevard  to 
its  intersection  with  Mesa  Drive;  then 
southwest  along  Mesa  Drive  to  its 
intersection  with  Rancho  Del  Oro  Drive; 
then  north  along  Rancho  Del  Oro  Drive 
to  its  intersection  with  Mission  Avenue; 
then  southwest  along  Mission  Avenue 
to  its  intersection  with  ElCaminp  Real; 
then  north  along  El  Camino  Real  to  its 
intersection  with  Los  Arbolitos 
Boulevard;  then  west  along  Los 
Arbolitos  Boulevard  to  its  intersection 
with  Apricot  Tree  Way;  then  west  along 
Apricot  Tree  Way  to  its  end;  then  west 
from  the  end  of  Apricot  Tree  Way  along 
an  imaginary  line  to  the  intersection  of 
Rivertree  Drive  and  Crystalwood  Drive: 
then  west  along  Crystalwood  Drive  to  its 
intersection  with  Valley  Crest  Drive; 
then  due  west  from  this  intersection 
along  an  imaginary  line  to  its 
intersection  with  Oceanside  City  Limits; 


then  southwest  along  the  Oceanside 
City  Limits  to  its  intersection  with  the 
PaciHc  Ocean  coastline:  then  southeast 
along  the  Pacific  Ocean  coastline  to  the 
point  of  beginning. 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  situation 
exists  that  warrants  pubUcation  of  this 
interim  rule  without  prior  opportunity 
for  public  comment.  Immediate  action  is 
necessary  to  prevent  the  Mediterranean 
fruit  fly  from  spreading  to  noninfested 
areas  of  the  United  States. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  under  these 
conditions,  there  is  good  cause  under  5 
U.S.C  553  to  make  it  effective  upon 
signature.  We  will  consider  comments 
received  within  60  days  of  publication 
of  this  interim  rule  in  the  Federal 
Register.  After  the  comment  period 
closes,  we  will  publish  another 
document  in  the  Federal  Register. 
including  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  interim  rule  as  a  result  of 
the  comments. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  interim  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  "major  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  interim  rule  will  have  an  effect  on 
the  economy  of  less  than  $100  million; 
will  not  cause  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies,  or  geographic 
regions;'and  will  not  cause  a  significant 
adverse  effect  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

This  interim  rule  affects  the  interstate 
movement  of  regulated  articles  from  the 
Covina  area  of  Los  Angeles  County,  and 
the  Artesia,  Pico-Rivera,  and  Walnut 
Park  areas  of  Los  Angeles  and  Orange 
Counties,  and  the  Oceanside  area  of  San 
Diego  County,  in  California.  There  are 
approximately  985  small  entities  that 
could  be  affected,  including  647  retail/ 
wholesale  fruit  stands,  133  nurseries, 
112  yard  maintenance  companies,  12 


swapmaets.  4  growers,  4  packers,  1 
community  garden,  1  processor.  5 
fanners'  markets,  47  vendors,  7  caterers, 
and  12  distributors. 

These  small  entities  comprise  less 
than  1  percent  of  the  total  number  of 
similar  small  entities  operating  in  the 
State  of  California.  In  addition,  most  of 
these  small  entities  sell  regulated 
articles  primarily  for  local  intrastate,  not 
interstate,  movement,  and  the  sale  of 
these  articles  would  not  be  affected  by 
this  interim  r^ulation. 

The  effect  on  those  few  small  entities 
that  do  move  regulated  articles 
interstate  from  parts  of  the  quarantined 
area  will  be  minimized  by  the 
availability  of  various  treatments  that,  in 
most  cases,  will  allow  these  small 
entities  to  move  regulated  articles 
interstate  with  very  little  additional 
cost.  Also,  many  of  these  entities  sell 
other  items  in  addition  to  the  regulated 
articles  so  that  the  effect,  if  any.  of  this 
interim  regulation  on  these  entities 
would  be  minimal.  Further,  the  number 
of  affected  entities  is  small  compared 
with  the  thousands  of  small  entities  that 
move  these  articles  interstate  from 
nonquarantined  areas  in  California  and 
other  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  interim  rule:  (1) 
Preempts  all  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  interim  rule;  (2)  has  no  retroactive 
effect;  and  (3)  does  not  require 
administrative  proceedings  before 
parties  may  file  suit  in  court  challenging 
this  interim  rule. 

Paperwork  Reduction  Act 

This  document  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Fart  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 


Federal  RegiMer  /  Vol.  58,  No.  17  /  Thuraday,  January  28,  1993  /  Rnlea  and  Regulatl<»a        6345 


Reporting  and  recordkeeping 
requirements,  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  to  read  as  follows: 

PART  aOI-OOMESnC  CMJARANTINE 
NOTICES 

1.  The  authority  citation  for  7  CFR 
part  301  continues  to  read  as  follows: 

AntlMritjr:  7  U.S.C  ISObb.  ISOdd.  ISOae. 
150£F;  161, 162,  and  164-167;  7  CFR  2.17, 

2.51,  and  371.2(c). 

2.  In  $  301.78-3,  paragraph  (c).  the 
designation  of  the  quarantined  area  is 
amended  by  revising  the  entry  for  Los 
Angeles  County  and  by  adding  an  area 
in  San  Diego  County  immediately  after 
the  description  for  Santa  Clara  County, 
as  follows: 

S  301 .7$^    QuarantirMd  araaa. 

*        •        •        •        • 

(c)  *  •  • 

California. 

Los  Angeles  and  Orange  Counties. 
That  portion  of  the  county  in  the 
Covina,  Griffith  Park,  Jefferson  Patk, 
Hancock  Park.  Inglewood,  Alhambra. 
Pasadena  and  E)uarte  areas  beginning  at 
the  intersection  of  the  Angeles  National 
Forest  boundary  and  Sage  Hill  Road; 
then  north  from  the  intersection  along 
an  imag;inary  line  to  its  intersection 
with  Brown  Mountain  Road  at  Millard 
Campground;  then  west  along  Brown 
Mountain  Road  to  its  intersection  with 
El  Prieto  Road;  then  southwest  along  El 
Prieto  Road  to  its  intersection  with  the 
Pasadena  City  Limits;  then  north  and 
west  along  the  Pasadena  City  limits  to 
its  intersection  with  the  La  Canada 
Flintridge  Qty  Limits;  then  west  and 
south  along  the  La  Canada  Flintridge 
City  Limits  to  its  intersection  with 
Foothill  Boulevard;  then  northwest 
along  Foothill  Boulevard  to  its 
intersection  with  La  Crescenta  Avenue; 
then  south  along  La  Crescenta  Avenue 
to  its  intersection  with  Shirley  Jean 
Street;  then  southwest  from  this 
intersection  along  an  imaginary  line  to 
the  end  of  Allen  Avenue;  then 
southwest  along  Allen  Avenue  to  its 
intersection  with  Moiuitain  Street;  then 
northwest  along  Mountain  Street  to  its 
intersection  with  Sunset  Canyon  Drive; 
then  northwest  along  Sunset  Canyon 
Drive  to  its  intersection  with  Olive 
Avenue;  then  southwest  along  Olive 
Avenue  to  its  intersection  with  Barham 
Boulevard;  then  south  along  Barham 
Boulevard  to  its  intersection  with  State 
Highway  101;  then  southwest  along 
Culver  Boulevard  to  its  intersection 
with  Vista  Del  Mar;  then  southeast  along 
State  Highway  101  to  its  intersection 
with  Highland  Avenue;  then  south 
along  Highland  Avenue  to  its 


intersection  with  Sunset  Boulevard; 
then  w«st  along  Sunset  Boulevard  to  its 
intersection  with  La  Cienega  Boulevard; 
then  south  along  La  Cienega  Boulevard 
to  its  intersection  with  Washington 
Boulevard;  then  southwest  along 
Washington  Boulevard  to  its 
intersection  with  Culver  Boulevard: 
then  southwest  along  Culver  Boulevard 
to  its  intersection  with  Vista  Del  Mar; 
then  southeast  along  Vista  Del  Mar  to  its 
intersection  with  Rosecrans  Avenue; 
then  easterly  along  Rosecrans  Avenue  to 
its  intersection  with  Paramount 
Boulevard;  then  south  on  ParanKmnt 
Boulevard  to  its  intersection  with 
Carson  Street;  then  east  of  Carson  Street 
to  its  intersection  with  Lakewood 
Boulevard;  then  south  on  Lakewood 
Boulevard  to  its  intersection  with 
Willow  Street;  then  east  on  Willow 
Street  to  its  intersection  with  Katella 
Avenue;  then  east  along  Katella  Avenue 
to  its  intersection  with  Western  Avenue; 
then  north  on  Western  Avenue  to  its 
intersection  with  Commonwealth 
Avenue;  then  east  on  Commonwealth 
Avenue  to  its  intersection  with  Beach 
Boulevard;  then  north  on  Beach 
Boulevard  to  its  intersection  with  La 
Mirada  Boulevard;  then  northwest  and 
north  on  La  Mirada  Boulevard  to  its 
intersection  with  ^lima  Road;  then 
northeast  on  Colitna  Road  to  its 
intersection  with  the  Whittier  City 
Limits;  then  northwest  along  the 
Whittier  Gty  Limits  to  its  intersecdon 
with  TumbuU  Canyon  Road;  then  north 
from  this  intersection  along  an 
imaginary  line  to  the  intersection  of 
Interstate  Highway  605  and  State 
Highway  60;  then  west  on  State 
Highway  60  its  intersection  with 
Interstate  Highway  10;  then  west  on 
Interstate  Highway  10  to  its  intersection 
with  Broadway;  then  northeast  along 
Broadway  to  its  intersection  with 
Olympic  Boulevard;  then  northwest 
along  Olympic  Boulevard  to  its 
intersection  with  State  Highway  110; 
then  northeast  along  State  Highway  110 
to  its  intersection  with  Bishops  Road; 
then  southeast  along  Bishops  Road  to  its 
intersection  virith  North  Broadway;  then 
east  along  North  Broadway  to  its 
intersection  with  Interstate  Highway  5; 
then  south  along  Interstate  Highway  5  to 
its  intersection  with  Interstate  Highway 
10;  then  east  along  interstate  Highway 
10  to  its  intersection  with  Frandsquito 
Avenue;  then  southeast  along 
Frandsquito  Avenue  to  its  intersection 
with  Hadenda  Boulevard;  then 
southwest  along  Hadenda  Boulevard  to 
its  intersection  with  Amar  Road;  then 
east  along  Amar  Road  to  its  intersection 
with  Temple  Avenue;  then  northeast 
along  Temple  Avenue  to  its  intersection 


with  the  Walnut  City  Limits;  then  north 
and  northeast  along  the  Walnut  Qty 
Limits  to  its  intersection  with  the  Forest 
La%vn  Memorial  Park,  Covina  Hills 
boundary;  then  northeast  along  the 
boundary  to  its  intersection  with 
Interstate  Highway  10;  then  east  along 
Interstate  Highway  10  to  its  intersectian 
with  Interstate  Highway  210;  then 
northwest  along  Interstate  Highway  210 
to  its  intersection  with  San  Dimes 
Avenue;  then  east  and  north  along  San 
Dimas  Avenue  to  its  intersection  with 
Foothill  Boulevard;  then  west  along 
Foothill  Boulevard  to  its  intersection 
with  Alosta  Avenue;  then  west  along 
Alosta  Avenue  to  its  intersection  with 
Foothill  Boulevard;  then  west  along 
Foothill  Boulevard  to  its  intersection 
with  Azusa  Avenue;  then  north  along 
Azusa  Avenue  to  its  intersection  with 
San  Gabriel  Canyon  Road;  then  due 
north  from  the  intersection  along  an 
imaginary  line  to  its  intersection  with 
the  Angeles  National  Forest  boundary: 
then  west  along  the  boundary  to  the 
point  of  beginning. 

San  Diego  County.  That  portion  of  the 
county  in  the  Oceanside  area  beginning 
at  the  southern  intersection  of  Carlsbad 
State  Beach  boundary  and  the  Padfic 
Ocean  coastline;  then  northeast  along 
this  boundary  to  its  intersection  with 
Carlsbad  Boulevard;  then  northwest 
along  Carlsbad  Boulevard  to  its 
intersection  with  Tamarack  Avenue; 
then  east  and  north  along  Tamarack 
Avenue  to  its  intersection  with  Elm 
Avenue;  then  east  along  Elm  Avenue  to 
its  intersection  with  Glasgow  Drive; 
then  north  from  this  intersection  along 
an  imaginary  line  to  the  intersection  of 
College  Boulevard  and  Lake  Boulevard; 
then  north  along  College  Boulevard  to 
its  intersection  with  Mesa  Drive;  then 
southwest  along  Mesa  Drive  to  its 
intersection  with  Rancho  Del  Oro  Drive; 
then  north  along  Rancho  Del  Oro  Drive 
to  its  intersection  with  Mission  Avenue; 
then  southwest  along  Mission  Avenue 
to  its  intersection  with  El  Camino  Real; 
then  north  along  El  Camino  Real  to  its 
intersection  with  Los  Arbolitos 
Boulevard;  then  west  along  Los 
Arbolitos  Boulevard  to  its  intersection 
with  Apricot  Tree  Way;  then  west  along 
Apricot  Tree  Way  to  its  end;  then  west 
from  the  end  of  Apricot  Tree  Way  along 
an  imaginary  line  to  the  intersection  of 
Rivertree  Drive  and  Crystalwood  Drive; 
then  west  along  Crystalwood  Drive  to  its 
intersection  with  Valley  Crest  Drive; 
then  due  west  from  this  intersection 
along  an  imaginary  line  to  its 
intersection  with  Oceanside  City  Limits; 
then  southwest  along  the  Oceanside 
Qty  Limits  to  its  intersection  Mrith  the 
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Pacific  Ocean  coastline;  then  southeast 
along  the  Pacific  Ocean  coastline  to  the 
point  of  beginning. 

Dona  in  Washington,  DC,  this  19th  day  of 
January  1993. 
Lonnie ).  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
|FR  Doc.  93-1893  Filed  1-27-93;  8:45  am] 
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7  CFR  Part  301 
[Docket  No.  92-139-^ 

Pine  Shoot  Beetle 

AGENCY:  Animal  and  Plant  Health 
bispection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  pine 
shoot  beetle  regulations  by  allowing  all 
pine  nursery  stock  to  be  certified  for 
interstate  movement,  hi  addition,  we  are 
allowing  cut  pine  Christmas  trees  and 
pine  nursery  stock  to  be  moved 
interstate  after  cold  treatment, 
bnmediate  action  is  necessary  to  relieve 
unnecessarily  burdensome  restrictions 
on  nurseries. 

We  are  also  adding  Will  County. 
Illinois,  to  the  list  of  quarantined  areas. 
This  action  is  necessary  on  an 
emergency  basis  to  prevent  the  spread  of 
the  pine  shoot  beetle,  a  highly 
destructive  pest  of  pine  trees,  into 
noninfested  areas  of  the  United  States. 
DATES:  Interim  rule  effective  January  19, 
1993.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
March  29, 1993. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA,  room  804,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782.  Please  state  that 
your  comments  refer  to  Docket  No.  92- 
139-2.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 

8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Milton  C.  Holmes,  Senior 
Operations  Officer,  PPQ,  APHIS,  USDA, 
room  642,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782, 
(301) 436-6247. 

SUPPl^MENTARY  INFORMATION: 

Background 

The  regulations  in  7  CFR  part  301.50 
(referred  to  below  as  the  regulations) 


quarantine  portions  of  six  States 
because  of  the  pine  shoot  beetle.  They 
also  restrict  the  interstate  movement  of 
regulated  articles  from  the  quarantined 
areas. 

The  pine  shoot  beetle  is  a  highly 
destructive  pest  of  pine  trees.  The  pine 
shoot  beetle  can  cause  damage  in  felled 
logs  and  weak  and  dying  trees,  where 
reproduction  and  immature  stages  of 
pine  shoot  beetle  occur.  The 
"maturation  feeding"  of  young  beetles 
takes  the  form  of  boring  up  the  center 
of  pine  shoots  (usually  of  the  current 
year's  growth),  and  causes  stunted  and 
distorted  growth  in  host  trees.  In 
addition  to  causing  serious  damage  to 
the  new  growth  of  healthy  trees,  as  well 
as  the  weak  and  dying  trees,  the  pine 
shoot  beetle  is  an  important  vector  of 
several  diseases  of  pine,  spruce,  larch, 
and  fir  trees.  Once  established  in  an 
area,  the  pine  shoot  beetle  has  a  great 
potential  to  spread.  Adults  can  fly  at 
least  one  kilometer,  and  the  wood, 
nursery  stock,  and  Christmas  trees  they 
infest  are  often  transported  long 
distances. 

This  pest  damages  urban  trees,  and 
can  cause  economic  losses  to  the  timber, 
Christmas  tree,  and  nursery  industries. 

Regulated  articles,  listea  in  §  301.50- 
2,  present  a  significant  risk  of  spreading 
the  pine  shoot  beetle,  and  may  not  be 
moved  interstate  from  quarantined  areas 
except  in  accordance  with  conditions 
specified  in  §§  301.50-4  through 
301.50-10. 

Certificates  are  issued  for  the 
interstate  movement  of  certain  regulated 
articles  upon  a  finding  by  an  inspector 
that,  because  of  certain  conditions  (e.g., 
the  article  is  free  of  the  pine  shoot 
beetle),  there  is  an  absence  of  a  pest  risk 
prior  to  movement.  Regulated  articles 
accompanied  by  a  certificate  may  be 
moved  interstate'without  further 
restrictions  being  imposed. 

Specifically,  §  301.50-5(a)  provides 
that  an  inspector  will  issue  a  certificate 
for  the  movement  of  certain  regulated 
articles  if,  among  other  things,  the 
inspector  finds  that  the  articles  are  ftee 
of  the  pine  shoot  beetle,  have  been 
treated  under  direction  of  an  inspector 
in  accordance  with  §  301.50-10,  or  are 
greenhouse-grown  and  come  from  a 
premises  of  origin  free  from  the  pine 
shoot  beetle.  We  are  removing  the 
unnecessary  specification  that  such 
greenhouse-grown  pine  be 
"ornamental." 

Until  now,  mature,  field-grown  pine 
nursery  stock  was  prohibited,  imder 
§  301.50(a),  from  being  moved  interstate 
from  a  quarantined  area.  We  have 
determined  that  it  is  possible  to  certify, 
on  the  basis  of  inspections  of  branch 
tips,  that  pine  nursery  stock  is  free  of 


the  pine  shoot  beetle.  Therefore,  we  are 
amending  the  regulations  to  provide  for 
issuance  of  a  certificate  by  an  inspector 
upon  determining,  after  a  branch  tip-by- 
branch  tip  inspection  of  each  pine 
niusery  stock  specimen  intended  for 
interstate  movement,  that  the  regulated 
article  is  free  of  the  pine  shoot  beetle. 
Any  pine  specimen  foimd  to  be  infested 
will  be  rejected  from  the  shipment. 

Cut  pine  Christmas  trees  are  currently 
eligible  for  interstate  movement  under  a 
limited  permit,  based  upon  inspection 
of  randomly  selected  trees.  Since,  as  a 
practical  matter,  the  number  of  cut  pine 
Christmas  trees  per  shipment  makes 
100-percent  inspections  physically 
impossible,  we  cannot  certify  that  these 
regulated  articles  are  free  of  the  pine 
shoot  beetle.  Therefore,  the  limited 
permit  inspection  procedures  specified 
in  §  301.50-5(b)  remain  in  effect. 

We  are  also  amending  the  regulations 
to  allow  pine  nursery  stock  and  cut  pine 
Christmas  trees  to  be  moved  interstate 
under  a  certificate,  following  cold 
treatment. 

The  Otis  Methods  Development 
Center  of  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  has 
developed  a  cold  treatment  for  cut  pine 
trees  and  pine  nursery  stock  that  is  100 
percent  efficacious  against  the  pine 
shoot  beetle.  However,  experimental 
data  on  the  thermal  toxic  effects  of  this 
treatment  on  cut  pine  trees  and  pine 
nursery  stock  are  not  yet  available. 
Preliminary  data  are  expected  in  late 
spring  or  early  summer  1993,  with  final 
results  expected  in  fall  1993. 

In  response  to  urgent  requests  by  the 
Christmas  tree  and  nursery  industries, 
we  are  making  this  experimental 
treatment  available  immediately.  Tree 
producers  and  nursery  owners,  willing 
to  risk  the  potentially  toxic  effects  of 
this  treatment  on  cut  pine  Christmas 
trees  and  pine  nursery  stock,  will  be 
allowed  to  ship  those  products 
interstate,  in  accordance  with  the 
regulations,  during  the  1992-93  season. 

Section  301.50-10{b)  provides  that 
cut  pine  Christmas  trees  and  pine 
nursery  stock  may  be  cold-treated  as 
follows:  After  being  loaded  into  a 
refrigeration  unit,  Uiey  are  held  at  -23 
"C  (-5  °F)  for  one  hour;  the  period 
before  the  refrigeration  unit  reaches  this 
temperature  is  not  part  of  the  treatment 
period. 

We  are,  therefore,  revising  §  301.50  to 
remove  the  unconditional  prohibition 
on  the  interstate  movement  of  mature, 
field-grown  pine  nursery  stock.  We  are 
correspondingly  revising  the  definition 
of  pine  nursery  stock  to  include  the 
example  of  dug  (balled  and  burlaped) 
Christmas  trees.  Dug  Christmas  trees  are 
representative  of  the  previously 
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excluded  category  of  mature,  field- 
grown  pine  nursery  stock. 

Further,  a  survey  recently  conducted 
by  State  and  county  inspectors  revealed 
that  Will  County,  Illinois,  is  infested 
with  the  pine  shoot  beetle.  The 
regulations  in  §  301.50-3  provide  that 
the  Administrator  of  APHIS  %vill  list  as 
a  quarantined  area  each  State,  or  eadi 
portion  of  a  State,  in  which  the  pine 
shoot  beetle  has  been  found  by  an 
inspector,  in  which  the  Administrator 
has  reason  to  believe  the  pine  shoot 
beetle  is  present,  or  that  toe 
Administrator  considers  necessary  to 
regulate  because  of  its  inseparability  for 
quarantine  enforcement  purposes  from 
localities  in  which  the  pine  shoot  beetle 
has  been  found.  In  accordance  with 
these  criteria,  we  are  designating  Will 
County,  Illinois,  as  a  quarantined  area, 
and  adding  it  to  the  list  of  quarantined 
areas  provided  in  8  301.5O-3(c). 

Emei:gency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  situation 
exists  that  warrants  publicatiiu)  of  this 
interim  rule  without  prior  opportunity 
for  pubUc  comment.  Immediate  action  is 
necessary  to  prevent  the  pine  shoot 
beetle  from  spreading  to  noninfested 
areas  of  the  United  States,  and  to 
remove  unnecessary  restrictions  on 
nursery  owners. 

Since  prior  notice  and  other  public 
procedures  with  respect  to  this  interim 
rule  are  impracticable  and  contrary  to 
the  public  interest  uinder  these 
conditions,  there  is  good  cause  under  5 
U.S.C.  553  to  make  it  effective  upon 
signature.  We  will  consider  comments 
received  within  60  days  of  publication 
of  this  interim  rule  in  the  Federal 
Register.  After  the  comment  period 
closes,  we  will  publish  another 
dociunent  in  the  Federal  Registw.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12291  and  Regulatory 
Flexibility  Act 

We  are  issuing  this  rule  in 
conformance  with  Executive  Order 
12291,  and  we  have  determined  that  it 
is  not  a  "major  rule."  Based  on 
information  compiled  by  the 
Department,  we  have  determined  that 
this  rule  will  have  an  effect  on  the 
economy  of  less  than  $100  million;  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agoicies,  or  geographic 
regions;  and  will  not  cause  a  significant 
adverse  effect  on  competition. 


employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

For  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12291. 

Including  18  small  landscape 
nurseries  in  Will  County,  approximately 
491  small  landscape  nurseries  with  pine 
nursery  stock  are  located  within  the 
quarantined  areas  affected  by  this  rule. 
Of  thoee.  approximately  98  ship  some 
pine  nursery  stock  interstate,  and  could 
be  affected  by  the  provision  that 
infested  pine  nursery  stock  be  treated 
before  certification  for  interstate 
movement.  APHIS  estimates  that  cold 
treatments  for  cut  pine  Christmas  trees 
and  pine  nursery  stock  will  cost 
producers  between  $3.10  and  $12.50  per 
specimen.  (Per-unit  treatment  costs  vary 
due  to  tree  size  and  treatm«it  facility 
capacity.)  APHIS  estimates  that  the 
affected  entities  ship  between  11,500 
and  16,400  pine  nursery  stock 
specimens,  including  dug  Christmas 
trees,  interstate  each  year,  and  could 
incur  costs  ranging  between  $364  and 
$2,092  per  small  entity  per  year 
(between  $35,650  and  $205,000 
cumulatively]  as  a  result  of  cold 
treatment.  Approximately  32,810  cut 
pine  Christmas  trees  are  shipped 
interstate  from  the  quarantined  areas 
annually;  the  27  Christmas  tree 
producers  likely  to  be  affected  by  this 
rule  could  incur  costs  ranging  between 
$3,767  and  $15,189  per  entity  per  year 
(between  $101,711  and  $410,250 
cumulatively)  as  a  result  of  cold 
treatment.  However,  the  quarantined 
counties  ciurently  produce  no  cut  pine 
Christmas  tree  or  pine  nursery  stock 
surpluses.  We,  therefore,  expect  that  any 
potential  economic  impact  on  small 
entities  would  be  mitigated  by  diverting 
shipments  to  markets  within  the 
quarantined  areas. 

This  rule's  restriction  on  the  interstate 
movement  of  regulated  articles  from 
Will  County,  Illinois,  will  have  a 
negligible  effect  on  small  entities  in  the 
quarantined  area.  The  Christmas  tree 
farms  in  Will  County  are  choose-and-cut 
operations  that  sell  their  trees 
exclusively  within  the  local  market. 
Commercial  timber  production  does  not 
occur  on  a  large  scale  in  the  county;  any 
pine,  spruce,  fir,  and  larch  logs 
produced  could  readily  be  processed  at 
local  saw  and  pulp  mills,  mitigating  any 
negative  impact  of  this  rule.  Landscape 
nurseries  in  the  county  produce  several 
varieties  of  pine  nursery  stock. 
However,  species-specific  production 


statistics  and  wholesale  prices  are  not 
available. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  oo 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  sul^ect  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12778 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  inconsistent  with  this  rule;  (2) 
has  no  retroactive  effect;  and  (3)  does 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reductioa  Ad 

In  accordance  with  the  Paperwoik 
Reduction  Act  of  1980  (44  U.S.C  3501 
et  seq),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  interim  rule  have  been  submitted 
for  approval  to  the  Office  of 
Management  and  Budget. 

List  of  SubjecU  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine. 
Reporting  and  recordkeeping 
requirements,  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  to  read  as  follows: 

PART  301— OOMESnC  QUAHAHTME 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C  ISObb,  ISOdd.  ISOee. 
ISOff;  161, 162.  and  164-167;  7  CFR  2.17. 
2.51,  and  371.2(c). 

S301.50    [Amended] 

2.  In  §  301.50,  paragraph  (a)  is 
removed  and  remove  the  paragraph  (b) 

designation. 

1301.50-1    [Amended] 

3.  In  §  301.50-1,  the  definition  of 
"pine  nursery  stock"  is  revised  by 
adding  the  term  "dug  (balled  and 
burlaped)  Christmas  trees  and"  after  the 
word  "including". 

4.  In  $  301.50-3,  paragraph  (c),  under 
Illinois,  a  new  county  is  added,  in 
alphabetical  order,  to  read  as  follows: 


6348        Federal  Register  /  Vol.  58,  No.  17  /  Thursday,  January  28.  1993  /  Rules  and  Regulations 


f  301 .50-3    Ouarantlrad 

•        •        •        •        • 


(c)  •  •  • 
Illinois. 

•  •        •        •        • 

Will  County.  The  entire  county. 

•  •        *        •        • 

5.  Section  301.50-5  is  revised  by 
removing  the  word  "ornamental"  from 
paragraph  {a){l)(ii),  by  removing  the 
word  "and"  after  paragraph  (a](l)(iii) 
and  replacing  it  vdth  the  word  "or",  and 
by  adding  new  paragraph  (a)(l)(iv)  to 
read  as  follows: 

f  301.50-6    Issuance  and  canceltation  ol 
certiflcstss  and  Iknitsd  psnntta. 

(a)*  *  * 

(D*  '  ' 

(iv)  Based  on  inspection  by  an 
inspector  (branch  tip-by-branch  tip)  of 
pine  nursery  stock,  that  it  is  free  from 
the  pine  shoot  beetle:  and 

6.  hi  §  301.50-10.  the  introductory 
text  is  designated  as  paragraph  (a),  and 
a  new  paragraph  (b)  is  added  to  read  as 
follows: 

1301.50-10   Treatmsnts. 


(b)  Cold  treatment  is  authorized  for 
cut  pine  Christmas  trees  and  pine 
nursery  stock,  as  follows:  The  regulated 
articles  must  be  loaded  into  a 
refrigeration  unit  and  held  at  -23  "C  (-5 
"F)  for  one  hour;  the  period  before  the 
refrigeration  unit  reaches  the  specified 
temperature  is  not  part  of  the  treatment 
period. 

Done  in  Washington.  DC,  this  19th  day  of 
January  1993. 
Lonniel.  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
IFR  Doc.  93-1894  Filed  1-27-93;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  211. 225,  263, 265 
[Docket  No.  R-0754] 

Regulation  K— International  Banldng 
Operations  and  Regulation  Y — Bank 
Holding  Companies  and  Change  in 
Bank  Control 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule  and  request  for 
comment. 

StiMMARY:  This  final  rule  implements 
portions  of  the  Foreign  Bank 
Supervision  Enhancement  Act  of  1991 
(FBSEA),  Subtitle  A  of  Title  11  of  the 


Federal  Deposit  Insurance  Corporation 
Improvement  Act  of  1991.  which  made 
changes  to  the  authority  of  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  under  the  International 
Banking  Act  of  1978  (IBA).  These 
changes  generally  provided  the  Board 
with  new  authority  to  approve  the 
establishment  of  U.S.  offices  by  foreign 
banks  and  to  regulate  and  supervise  the 
U.S.  operations  of  foreign  banks.  The 
frnal  rule  replaces  the  previous  interim 
rule  and  reflects  the  Board's  authority 
with  respect  to  the  supervision  and 
regulation  of  foreign  banks  that  conduct 
or  seek  to  conduct  a  banking  business  in 
the  United  States.  The  Board  has  also 
requested  additional  comment  on 
aspects  of  the  final  rule  concerning 
representative  offices  of  foreign  banks. 
Lastly,  the  final  rule  amends  Regulation 
Y  to  reflect  the  requirement  that  a 
foreign  banking  organization  must  file 
an  application  with  the  Board  under  the 
Bank  Holding  Company  Act  (BHC  Act) 
in  order  to  acquire  more  than  5  percent 
of  the  shares  of  a  U.S.  bank  or  bank 
holding  company. 

DATES:  Effective  Date.  Effective  January 
28, 1993.  Comment  Date.  Comments  are 
requested  and  must  be  submitted  by 
March  15, 1993. 

ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-0754,  may  be 
mailed  to  the  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW..  Washington. 
DC  20551,  to  the  attention  of  Mr. 
William  W.  Wiles,  Secretary.  Comments 
addressed  to  the  attention  of  Mr.  Wiles 
may  be  delivered  to  the  Board's 
mailroom  between  8:45  am  and  5:15 
pm,  and  to  the  security  control  room 
outside  of  those  hours.  Both  the 
mailroom  and  the  security  control  room 
are  accessible  from  the  courtyard 
entrance  on  20th  Street  between 
Constitution  Avenue  and  C  Street,  NW. 
Comments  may  be  inspected  in  room  B- 
1122  between  9  am  and  5  pm,  except  as 
provided  in  §  261.8  of  the  Board's  Rules 
Regarding  the  Availability  of 
Information.  12  CFR  261.8. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  M.  O'Day,  Associate  General 
Counsel  (202/452-3786),  Ann  E. 
Misback,  Senior  Attorney  (202/452- 
3788),  Margaret  E.  Miniter,  Attorney 
(202/452-3900).  or  John  W.  Rogers. 
Attorney  (202/452-2798).  Legal 
Division;  Michael  G.  Martinson, 
Assistant  Director  (202/452-3640),  or 
Betsy  Cross.  Manager  (202/452-2574), 
Division  of  Banking  Supervision  and 
Regulation,  Board  of  Governors  of  the 
Federal  Reserve  System.  For  the  hearing 
impaired  only,  Telecommunication 
Device  for  the  Deaf  (TDD),  Dorothea 


Thompson  (202/452-3544),  Board  of 
Governors  of  the  Federal  Reserve 
System.  20th  and  C  Streets.  NW., 
Washington.  DC  20551. 
SUPPI.EMENTARY  INFORMATION:  The 
FBSEA  (Pub.  L  102-242. 105  Stat.  2236. 
2286-2305)  provided  the  Board  with 
new  authority  to  supervise  and  regulate 
foreign  banks  that  operate  or  seek  to 
operate  in  the  United  States.  As  the 
FBSEA  became  effective  upon 
enactment,  the  Board  issued  an  interim 
rule  on  April  15, 1992,  with  a  request 
for  public  comments.  57  FR  12992 
(April  15. 1992).  In  taking  this  action, 
the  Board  stated  that  it  would  consider 
revisions  to  the  interim  rule  as 
appropriate  and  on  the  basis  of  the 
comments  received.  The  comment 
period  ended  on  June  15. 1992. 

The  Board  received  19  public 
comments  on  the  regulation.  Comments 
were  submitted  by  7  foreign  banking 
organizations,  3  law  firms,  6  trade 
associations,  a  state  banking  supervisor, 
an  association  of  state  banking 
supervisors,  and  a  foreign  banking 
supervisor.  The  Board  has  considered 
the  comments  and,  as  a  result  of  this 
further  review,  has  adopted  several 
provisions  in  this  final  rule  that  differ 
from  the  provisions  contained  in  the 
interim  rule. 

The  final  rule  amends  Regulation  K  in 
a  number  of  areas,  including  definitions, 
requirements  for  the  establishment  of  a 
branch,  agency,  commercial  lending 
company,  or  representative  office  of  a 
foreign  bank  in  the  United  States 
(collectively,  "offices"),  examination  of 
offices  and  affiliates  of  foreign  banks, 
termination  of  activities  of  foreign 
banks,  and  limits  on  lending  by  a  state 
branch  or  state  agency  to  a  single 
borrower.  The  final  rule  also  amends 
both  Regulation  K  and  Regulation  Y  to 
reflect  the  requirement  in  the  FBSEA 
that  a  foreign  banking  organization  must 
apply  under  section  3  of  the  BHC  Act  to 
acquire  more  than  5  percent  of  a  U.S. 
bank  or  bank  holding  company.  Lastly, 
the  final  rule  reserves  a  section  for  the 
future  implementation  of  the  provision 
of  the  FBSEA  that  governs  the  activities 
of  state  branches  and  agencies. 
Comments  were  received  on  each  of 
these,  and  other,  areas  and  are  discussed 
below. 

Establishment  of  Foreign  Bank  Offices 

Standards  for  Approval  of  Applications 
to  Establish  an  Office 

The  interim  rule  revised  Regulation  K 
to  implement  the  mandatory  and 
discretionary  standards  in  the  FBSEA 
for  Board  approval  of  an  application  by 
a  foreign  bank  to  establish  a  branch, 
agency,  or  commercial  lending 


company.  These  standards  are  all 
discretionary  for  approval  of  an 
application  to  establish  a  representative 
office.  The  comments  generally 
supported  the  formulation  of  these 
standards,  and  focused  on  the  means  for 
proving  that  the  standards  are  met. 

Mandatory  Standard  of  Comprehensive 
Supervision  on  a  Consolidated  Basis 

The  final  rule  adopts  the  standard 
provided  in  the  interim  rule  for 
determining  whether  a  foreign  bank  is 
subject  to  comprehensive  supervision  or 
regulation  on  a  consolidated  basis  by  its 
home  country  supervisor.  This  standard 
is  met  if  the  bank  is  regulated  in  such 
a  manner  as  to  allow  its  home  country 
supervisor  to  receive  sufficient 
information  on  the  worldwide 
operations  of  the  foreign  bank 
(including  its  dealings  with  affiliates)  to 
assess  the  bank's  overall  financial 
condition  and  compliance  with  law. 
The  final  rule  also  adopts  five  factors 
that,  among  other  things,  the  Board  will 
consider  when  evaluating  this  standard. 

Eight  comments  supported  the 
standard  as  providing  the  flexibility  to 
accommodate  different  regulatory 
systems,  with  one  comment  opposing 
the  standard  as  vague.  The  commenters 
also  recommended  alternatives  to  the 
Board's  case-by-case  determinations 
under  this  standard,  which  they 
opposed  as  burdensome.  Finally,  certain 
commenters  requested  two  substantive 
additions,  one  to  permit  entry  by  foreign 
banks  from  countries  that  are 
developing,  but  do  not  yet  have,  systems 
for  supiervising  a  bank  on  a  consolidated 
basis,  and  the  other  to  acknowledge  that 
many  countries  do  not  regulate  bank 
holding  companies  or  their  nonbank 
subsidiaries. 

Alternatives  to  case-by-case 
determinations.  The  commenters 
opposing  case-by-case  determinations 
under  the  comprehensive  supervision 
standard  proposed  alternatives  to 
requesting  information  from  each 
foreign  bank  applicant.  Five 
commenters  suggested  exclusive  use  of 
internal  resources  or  consultations  with 
the  home  country  supervisor  as  more 
reliable,  less  burdensome,  and, 
according  to  one  commenter,  consistent 
with  the  Basle  Committee  Minimum 
Standards  for  the  Supervision  of 
International  Banking  Groups  and  Their 
Cross-Border  Establishments  Qune  1992) 
(Basle  Minimum  Standards).  Four  other 
commenters  recommended  granting 
country-wide  approval  through  the  first 
application  from  each  country  or 
publishing  a  list  of  countries  presumed 
to  exercise  comprehensive  supervision 
in  all  cases. 


The  comprehensive  supervision 
stemdard  is  a  bank-specific 
determination  that,  in  general,  does  not 
permit  blanket  approval  based  on 
categories  of  countries  or  general 
information  on  bank  supervision.  Some 
countries  supervise  all  banks  in  the 
same  manner,  and  a  decision  on  a  bank 
from  such  a  country  could  be  applicable 
to  applications  by  other  banks  tram  the 
same  country;  such  subsequent 
applications  would  focus  on  the  actual 
supervision  of  the  bank  and  any 
material  changes  or  differences  in  such 
supervision  since  the  approval  of  the 
first  application.  Other  countries  may 
tailor  their  supervision  of  banks 
according  to  the  type  or  oreanizational 
structure  of  the  bank.  For  mis  reason, 
the  FBSEA  requires  evaluation  of  the 
supervision  of  a  particular  bank,  not 
simply  the  general  supervisory  system 
of  the  bank's  home  country,  llius,  while 
general  coimtry  materials  are  usefiil,  the 
Board  cannot  determine  if  a  specific 
bank  is  subject  to  comprehensive 
supervision  without  considering  the 
particular  supervisory  and  regulatory 
provisions  that  apply  to  that  foreign 
bank  applicant.  Accordingly, 
information  bom  the  foreign  bank  on  its 

f)articular  supervisory  process  forms  an 
ntegral  part  of  the  record.  Exclusive  use 
of  consultations  with  the  home  country 
supervisors  or  internal  Board  resources 
also  poses  problems.  Formal 
consultations  take  time,  and  setting  up 
procedures  for  relying  solely  on 
govemment-to-govemment 
communications  would  exacerbate 
delays  and  further  prolong  processing. 
In  making  its  assessments,  the  Board 
will  continue  to  use  each  of  the  methods 
suggested  by  the  commenters.  In 
addition,  the  Board  expects  that,  as  it 
acts  on  appUcations,  the  information 
already  reviewed  regarding 
comprehensive  supervision  in  particular 
countries  may  be  used  to  make 
judgments  without  requiring  significant 
additional  input  from  similar  applicants 
chartered  in  Die  same  country.  Once  a 
determination  is  made  for  an  applicant 
from  one  country,  a  subsequent 
applicant  bank  may  specify  the  extent  to 
which  it  is  supervised  in  the  same 
manner  as  an  applicant  previously 
considered  by  the  Board,  and  identify 
any  material  differences  or  changes  in 
the  supervision  of  the  applicant.  The 
Board  believes  that  this  approach 
addresses  many  of  the  concerns 
regarding  case-by-case  determinations 
while  remaining  within  the  prescribed 
statutory  fiamework. 

Countries  developing  comprehensive 
supervision;  supervision  of  affiliates. 
Three  comments  recommended 
permitting  banks  chartered  in  countries 


that  are  developing  systems  for 
exercising  comprehensive  supervision 
to  enter  the  U.S.  market  throij^ 
branches,  agencies,  or  commercial 
lending  companies.  In  support  of  this 
approach,  some  comments  dted  the 
Basle  Minimum  Standards  which 
contemplate  permitting  a  bank  from  a 
country  that  is  seeking  to  implement  a 
system  for  consolidated  supervision  to 
establish  branches  or  banks  in  a  host 
country.  Suggestions  included  allov^g 
approval  of  an  application  by  a  foreign 
bank  chartered  in  a  country  that  is 
taking  significant  steps  to  provide 
comprehensive  supervision  or  giving 
such  a  country  three  yeara  to  meet  the 
comprehensive  standard.  Another 
commenter  viewed  the  FBSEA  as 
permitting  a  foreign  bank  from  a  country 
developing  comprehensive  supervision 
to  enter  through  a  banking  office  if  the 
foreign  bank  voluntarily  provides  to 
home  country  regulatore  the  information 
the  supervisor  would  need  in  order  to 
exercise  comprehensive  supervision 
over  the  applicant. 

The  Board  strongly  supports  efforts  to 
implement  systems  for  exercising 
comprehensive,  consolidated 
supervision  of  banks.  The  FBSEA, 
however,  does  not  permit  foreign  banks 
to  enter  the  United  States  if  sudi  banks 
are  not  supervised  by  a  home  country 
authority  on  a  consolidated  basis,  even 
if  the  authority  is  in  the  process  of 
developing  such  a  system.  A  foreign 
bank  from  such  a  country,  however, 
could  be  authorized  to  open  a 
representative  office,  if  the  Board  finds 
all  other  applicable  factore  to  be 
satisfactory. 

Althougn  the  United  States  subscribes 
to  the  Basle  Minimum  Standards,  these 
are  only  minimum  standards,  and  the 
FBSEA  imposes  a  higher  threshold. 
With  regard  to  self-imposed  reporting 
practices,  the  Board  believes  that 
comprehensive  supervision  necessarily 
entails  active  regulation  by  a  home 
country  supervisor,  whether  legally 
compelled  or  otherwise.  Such  a 
standard  is  not  met  solely  through 
receipt  of  unsolicited  information  from 
a  bank  that  self-imposes  reporting  to  its 
supervisora. 

Certain  commenten  asked  the  Board 
to  recognize  that  some  countries  do  not 
regulate  holding  companies,  other 
ownere  of  banks,  or  nonbanking 
subsidiaries  of  banks.  The  Board  notes 
that  the  general  standard  is  established 
in  the  context  of  consolidated 
supervision  of  the  bank  itself  With 
regard  to  sister  or  parent  companies  of 
the  bank,  the  comprehensive 
supervision  standard  focuses  on  how 
the  supervisor  reviews  transactions 
between  a  foreign  bank  and  its  affiliates. 
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rather  than  on  direct  supervision  of 
these  companies. 

Factors  indicating  comprehensive 
supervision.  The  comments  on  the 
illustrative  factors  that  the  Board 
reviews  in  making  comprehensive 
supervision  determinations  generally 
supported  an  obiective  review  without 
unduly  favoring  banks  of  a  certain  size 
or  from  certain  countries.  The  Board 
reaffirms  its  support  for  this  position. 
The  Board  also  wishes  to  emphasize 
that  the  factors  are  simply  indicia  of 
comprehensive,  consolidated 
supervision.  They  are  not  mandatory 
standards  unto  themselves. 

With  respect  to  comments  on  the 
specific  factors,  one  commenter 
requested  that  the  Board  acknowledge 
that  there  are  different  standards  for  the 
evaluation  of  capital  among  countries. 
The  Board  notes  that  it  provided 
guidelines  for  evaluating  different 
capital  standards  in  the  Capital 
Equivalency  Ref)ort,  issued  jointly  with 
the  Department  of  the  Treasury 
(Treasury)  on  June  19. 1992,  and  that 
the  Board  intends  to  apply  these 
guidelines  to  assure  capital  equivalency 
between  foreign  banks  and  domestic 
banking  organizations.  The  Board  also 
will  consider  the  principles  of 
consolidation  that  are  applied  in  the 
home  country  of  the  foreign  bank  in  the 
context  of  reviewing  comprehensive 
supervision.  Finally,  the  Board  notes 
that  comprehensive  supervision  by 
home  country  authorities  contemplates 
an  ability  of  the  home  country 
supervisor  to  conduct  a  broad  review  of 
a  foreign  bank's  compliance  with  law. 

Discretionary  Standards 

The  FBSEA  provides  several  other 
standards  that  the  Board  may  considw 
in  acting  on  an  application,  which  are 
further  elaborated  in  the  final  rule. 
These  standards  permit  the  Board  to 
take  into  account:  whether  home 
country  authorities  have  consented  to 
the  establishment  of  the  office;  the 
financial  and  managerial  resources  of 
the  applicant  bank;  whether  the  bank 
has  made  adequate  assiuances  on  the 
provision  of  information;  and  the  bank's 
record  of  compliance  with  U.S.  law.  The 
comments  briefly  discussed  managerial 
resources,  and  focused  primarily  on  the 
assurances  standard. 

Managerial  resources.  Four  comments 
suggested  that,  in  order  to  avoid 
processing  delays,  the  Board  should 
limit  review  under  the  managerial 
resources  standard  to  an  evaluation  of 
only  those  principals  of  the  foreign  bank 
that  participate  in  its  management  or 
operations.  The  Board  reiterates  that  it 
will  assess  the  competence  and 
experience  of  all  such  individuals  and 


any  other  persons  that  participate  in 
management  or  otherwise  significantly 
influMice  the  foreign  bank's  operations. 

Adequate  assurances.  The  Board 
received  four  comments  on  the  standard 
that  considers  whether  the  foreign  bank 
applicant  has  provided  the  Board  with 
adequate  assurances  of  access  to 
information  on  its  operations  and 
activities,  and  on  those  of  its  affiliates. 
that  is  deemed  necessary  to  review 
comphance  with  federal  banking  laws 
("necessary  information").  The  Board's 
procedures  used  in  processing 
applications  under  the  interim  rule 
required  applicants  to  describe  any  laws 
that  would  restrict  the  bank  and  any 
parent  of  the  bank  in  their  ability  to 
provide  information  to  the  Board.  The 
interim  rule  permitted  the  Board  to 
terminate  an  office  in  the  future  if  a 
bank  is  unable  to  provide  necessary 
information  due  to  these  laws.  The 
Preamble  to  the  interim  rule  also  stated 
that  the  Board  may  approve  an 
application  even  where  there  may  be 
legal  impediments  to  providing 
privileged  information,  if  there  are  no 
suspected  violations  of  law,  and  subject 
to  a  condition  that  permits  termination 
of  the  U.S.  activities  of  the  foreign  bank 
should  material  impediments  to 
monitoring  the  foreign  bank's  U.S. 
operations  arise. 

The  comments  generally  supported 
this  approach  as  appropriate  and 
flexible  but,  as  widi  the  comprehensive 
supervision  standard,  recommended 
alternative  means  for  obtaining  such 
assurances  in  lieu  of  case-by-case 
review.  All  of  the  comments 
recommended  consultation  with  the 
home  country  supervisor  as  the  primary 
or.  according  to  one  commenter, 
exclusive  means  of  evaluating  the 
standard.  Two  of  these  comments 
described  the  interim  rule  as 
inconsistent  with  the  Revised  Basle 
Concordat  (April  1990),  which 
contemplates  such  consultation.  Several 
comments  also  recommended  that  the 
Board  develop  a  list  of  countries  whose 
laws  do  not  materially  impede  access  to 
information.  Other  comments  said  the 
Board  should  limit  its  consideration  to 
the  laws  of  the  home  country.  Finally, 
the  commenters  were  concerned  that 
banks  cannot  commit  to  provide 
customer  information. 

The  Board  will  continue  to  consult 
with  other  bank  supervisors  on 
disclosure  of  information  to  promote 
coordination  and  to  reduce  burdens  on 
foreign  banks.  The  Board  has  also 
narrowed  the  information  requested 
under  the  adequate  assurances  standard 
to  require  descriptions  of  impediments 
that  arise  only  in  the  jurisdictions  in 
which  a  foreign  bank  or  its  parents  have 


material  operations.  Operations  in  any 
particular  jurisdiction  generally  will  be 
considered  material  if  the  direct  and 
indirect  activities  in  that  country,  in  the 
aggregate,  account  for  5  percent  or  more 
of  the  consolidated,  worldwide  assets  of 
the  foreign  bank  or  its  ultimate  parent. 
The  Board  expects  this  change  to  reduce 
informational  burdens  for  those 
applicants  with  complex  organizational 
structiues  and  worldwide  operations. 

With  respect  to  comments  on  the 
scope  of  assiuances  and  the  laws 
reviewed,  the  Board  confirms  that  this 
standard  primarily  addresses  assurances 
of  access  to  supervisory  information. 
The  Board  generally  is  not  concerned 
with  access  to  specific  customer  account 
information;  such  information  would  be 
relevant  only  as  it  may  relate  to  the 
bank's  compliance  with  U.S.  banking 
laws  or  specific  supervisory  matters. 
The  Board  disagrees,  however,  with  one 
request  to  state  that  a  foreign  bank  need 
only  commit  to  provide  information  that 
is  not  subject  to  bank  secrecy  laws. 
Secrecy  laws  differ  in  scope  and  the 
Board  will  consider  their  content  in 
each  case. 

The  commenters  that  questioned  the 
need  for  any  description  of  secrecy 
laws,  other  than  those  of  the  home 
country,  argued  that  secrecy  laws 
generally  apply  only  to  customer 
account  information  and  that  such 
information  is  usually  not  necessary  to 
determine  compliance  with  U.S.  law. 
The  FBSEA  provides  for  review  of 
whether  a  bank  has  provided  "adequate 
assurances"  that  it  will  provide 
necessary  information.  As  necessary 
information  may  be  subject  to  disclosure 
under  laws  other  than  those  of  the  home 
country,  a  review  of  the  adequacy  of  any 
assurances  is  better  informed  by 
information  on  the  secrecy  laws  of 
jurisdictions  in  which  an  institution 
operates.  For  example,  the  Board  may 
consider  there  to  be  a  material 
difference  in  the  adequacy  of  assurances 
if  a  bank  has  only  a  relatively  small 
portion  of  its  operations  in  "secrecy" 
jurisdictions,  as  opposed  to  having 
substantial  operations  in  such 
jurisdictions.  Moreover,  the  Board's 
determination  could  also  take  into 
account  whether  the  authorities  of 
particular  jurisdictions  cooperate  in 
supervisory  matters  or  have 
mechanisms  in  place  to  assist  in  the 
provision  of  information. 

The  Board  recognizes  that  its 
approach  may  require  review  of 
multiple  jurisdictions  for  banks  with 
extensive  international  operations. 
Publishing  a  list  of  countries  found  not 
to  impede  access  to  information  is  not 
feasible  at  this  time.  However,  the  Board 
will  continue  to  encourage  applicants  to 
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refer  to  information  previously 
submitted  in  connection  with  other 
applications,  and  generally  to  limit  their 
submissions  to  the  applicability  of,  and 
material  changes  in  or  diffmences  Mrith, 
this  information.  The  Board  will  inform 
applicants  if  additional  information  is 
necessary. 

Three  comments  questioned  the 
Board's  ability  to  condition  its  approval 
of  an  application  so  as  to  permit 
termination  of  the  activities  of  an  office 
if  material  impediments  to  obtaining 
necessary  information  arise  in  the 
future.  Other  comments  urged  the  Board 
to  provide  notice  and  an  opportunity  for 
a  hearing  prior  to  any  such  termination. 

The  FBSEA  specifically  permits  the 
Board  to  condition  its  approval  of  any 
office  application  in  a  manner  that  is 
not  inconsistent  with  the 
comprehensive,  consolidated 
supervision  standard.  If  the  Board  finds 
that  a  foreign  bank  has  failed  to  comply 
with  any  such  condition,  including  a 
condition  relating  to  adequate 
assurances,  the  bank  may  be  subject  to 
enforcement  action,  which  may  include 
the  Board  requiring  termination  of  any 
U.S.  activities  of  the  bank  or,  in  the  case 
of  a  federal  branch  or  a  federal  agency, 
recommending  such  termination. 

Evaluation  of  Standards  in 
Representative  Office  Applications 

The  interim  rule  reflected  that  all  of 
the  standards  for  approving  a 
representative  office  application, 
including  the  comprehensive 
supervision  standard,  are  discretionary. 
Three  comments  urged  the  Board  to  use 
flexibility  in  reviewing  the  standards  for 
approval  of  an  application  to  establish 
a  representative  office.  One  comment 
also  recommended  that  such  an 
application  consist  only  of  a  copy  of  the 
state  application  and  information 
regarding  the  reputation,  management, 
and  financial  condition  of  the  bank. 

A  representative  office  conducts  more 
limited  activities  than,  for  example,  a 
branch  or  an  agency.  Thus,  approving 
the  establishment  of  a  representative 
office  does  not  necessarily  require  as 
rigorous  an  application  of  the  standards 
as  are  applied  to  an  office  that  engages 
in  banking  activities.  As  discussed 
below,  this  fact  also  will  be  reflected  by 
requesting  less  information  in  a 
representative  office  application  than  in 
a  branch  or  an  agency  application. 

Procedures  for  Applications 

Methods  of  processing.  A  number  of 
comments  generally  described  the 
internal  guidelines  and  procedures  for 
processing  applications  as  imduly 
burdensome,  time  consuming,  and 
unnecessary.  These  comments  focused 


on  information  requested,  coordination 
with  the  licensing  authority,  and  timing 
for  processing. 

Several  commenters  supported 
streamlining  the  information  requested 
in  an  office  application  and  relying  on 
more  coordination  with  the  licensing 
authority.  Measures  suggested  included 
prompt  development  of  a  standard 
application  form  and  coordination  of 
background  checks  vnth  the  licensing 
authorities. 

The  Board  reaffirms  its  intent  to 
develop  a  standard  application  form.  In 
the  interim.  Board  staff  will  issue 
revised  lists  of  information  requested  in 
office  applications  that  modify  the  prior 
requests  for  information  contained  in 
Board  letter  SR  92-6.  Letter  from 
Director  of  Division  of  Banking 
Supervision  and  Regulation  to  Reserve 
Banks  SR  92-6  (March  5, 1992). 

The  revised  requests  for  information 
in  branch,  agency,  or  commercial 
lending  company  applications  will 
continue  generally  to  parallel  the 
information  requirements  for  acquiring 
a  bank  under  Regulation  Y.  As 
discussed  above,  these  requests  will 
seek  discussion  of  confidentiality  laws 
in  jurisdictions  where  the  foreign  bank 
has  material  operations.  For  similar 
reasons,  the  lists  also  will  request 
summary  financial  information  from  a 
subsidiary  of  the  foreign  bank  or  its 
ultimate  parent  only  where  the 
subsidiary  is  deemed  material.  A 
material  subsidiary  is  any  subsidiary 
that  accounts  for  more  than  1  percent  of 
the  total,  worldwide  assets  of  the  foreign 
bank  or  its  ultimate  parent.  This 
measure  is  intended  to  identify 
significant  subsidiaries  and  reduce  the 
amount  of  information  requested  from 
foreign  banks  with  complex 
organizational  structures.  Information 
on  particular  subsidiaries  or 
jurisdictions  that  fall  below  these 
thresholds  may  be  requested  in  specific 
cases.  The  revised  requests  for 
information  in  representative  office 
applications  will  seek  less  information 
to  further  reflect  the  less  rigorous 
approval  requirements.  In  responding  to 
these  requests,  the  Board  encourages 
applicants  to  refer  to  any  information 
previously  provided  to  the  Federal 
Reserve  System  or  contained  in  any 
application  submitted  to  the  licensing 
authority. 

One  commenter  opposed  the  conduct 
of  background  checks  as  unnecessary 
and  demeaning,  and  as  preventing 
action  on  foreign  bank  applications 
within  the  prescribed  regulatory  time 
periods.  This  commenter  also 
questioned  the  Board's  authority  to 
conduct  background  checks.  Several 
other  comments  recommended 


streamlining  or  eliminating  these 
checks. 

Backgroimd  checks  can  be  an 
important  soiut»  of  information  in 
evaluating  applications  for  supervisoiy 
and  regulatory  purposes.  The  Board 
conducts  these  checks  pursuant  to  its 
general  authority  to  regulate  and 
supervise  foreign  banks  seeking  to 
operate  in  the  United  States,  and  to  its 
specific  authority  to  evaluate  the 
standards  for  such  entry  provided  in  the 
FBSEA.  The  Board  recognizes  that  these 
checks  may  delay  the  processing  of  an 
application,  and  has  taken  measures  to 
reduce  delays,  including  early  initiation 
of  checks,  frequent  contact  with 
agencies  conducting  checks,  and,  where 

{>ossible,  coordination  v^th  the 
icensing  authority.  The  Board  also  has 
reduced  the  back^und  checks  on 
individuals  to  cover  only  those  persons 
who  hold  significant  interests  in  the 
foreign  bank  or  its  ultimate  parent,  or 
who  are  at  the  highest  levels  of  bank 
management.  The  Board  will  continue 
to  pursue  all  steps  that  may  reduce  any 
delay. 

Several  comments  suggested  that  the 
Board  establish  and  adhere  to  deadlines 
for  processing  applications,  regardless 
of  whether  all  information  has  been 
provided.  Three  comments  specifically 
recommended  providing  additional  and 
mandatory  processing  deadlines. 

The  Board  cannot  act  on  an 
application  without  a  complete  record 
that  p>ermits  evaluation  of  the  statutory 
standards.  Additional  time  periods  and 
arbitrary  limits  on  presentation  of 
applications  to  the  Board  would  prevent 
action  on  a  complete  record.  Regulation 
K  currently  provides  that  applications 
should  be  processed  within  60  days  of 
acceptance,  imless  the  applicant  is 
notified  of  the  reasons  for  the  delay.  The 
final  regulation  maintains  this  timing 
requirement.  The  Board  recognizes  that 
this  time  period  has  not  been  met  with 
respect  to  applications  to  establish 
offices  submitted  thus  far.  Moreover,  in 
light  of  the  time  necessary  to  complete 
background  checks,  it  is  likely  that 
action  on  future  applications  also  will 
be  delayed  beyond  the  60-day  period, 
perhaps  significantly.  However,  every 
effort  will  be  made  to  minimize  delays. 
The  Board  remains  committed  to 
collecting  information  and  acting  upon 
all  applications  as  promptly  as  possible. 
In  the  meantime,  the  60-day  schedule 
will  be  maintained  as  a  goal. 

Approval  procedures.  The  interim 
rule  provided  that,  at  least  initially,  the 
Board  would  act  on  all  applications  to 
establish  offices.  The  Board,  however, 
indicated  that  it  would  consider  more 
streamlined  or  delegated  approval 
procedures  after  obtaining  sufficient 
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experience.  Eight  commentere  made 
various  proposals  for  abbreviated 
approval  procedures,  particularly  for 
applications  from  a  foreign  bank  with  an 
existing  U.S.  ofBce. 

Some  comments  recommended 
delegated  approval  procedures  for 
foreign  bants  with  existing  U.S.  offices 
that  seek  to  establish  an  additional 
office,  for  any  applications  without 
supervisory  or  policy  issues,  or  for  any 
applications  to  change  the  status  of  an 
existing  office.  One  comment 
recommended  permitting  the  Reserve 
Banks  to  review  only  the  applications 
that  they  may  approve  under  such 
delegated  authority.  Prior  notification 
procedures  also  were  recommended  for 
certain  foreign  banks  that  seek  to 
establish  an  additional  office  in  a  state 
where  the  bank  has  previously 
established  a  Board-approved  office, 
that  were  previously  reviewed  by  the 
Board  through  examination  or 
otherwise,  that  seek  to  change  the  status 
of  a  Board-approved  office,  or  that  apply 
to  establish  a  representative  office. 

After  considering  these 
recommendations,  the  Board  has 
determined  to  delegate  authority  to  the 
Reserve  Banks  to  approve  a  subsequent 
application  by  a  foreign  bank  that 
previously  received  Board  approval 
under  the  FBSEA  to  establish  an  office 
that  has  equal  or  greater  powers  than 
this  subsequent  office,  if  the  subsequent 
application  does  notpresent  significant 
supervisory  issues.  This  delegation 
procedure  permits  the  Board  to  review 
the  particular  circumstances  of  a  foreign 
bank  on  an  initial  basis  and  provide  a 
ruling  and  factual  record  that  serve  as 
precedent  for  the  foreign  bank's 
subsequent  office  applications.  The 
Board  has  also  adopted  general  consent 
and  prior  notice  procedures  for  certain 
categories  of  representative  offices,  as 
discussed  below.  Delegated  or 
streamlined  approval  procedures  for 
more  general  categories  of  applications 
would  not  at  this  time  address  the  fact- 
specific  determinations  required  for 
each  foreign  bank  by  the  FBSEA.  The 
Board  will  consider  further  delegation 
or  streamlining  measures  as  may 
become  feasible  in  the  future. 

Other  procedures.  These  delegated 
approval  procedures  supplement  the 
abbreviated  procedure  under  which  a 
foreign  bank  that  establishes  an  office 
through  certain  mergers  or  acquisitions 
may  obtain  after-the-fact  approval  from 
the  Board.  In  order  to  permit  prompt 
artion,  if  neces.sary.  the  Board  has  also 
delegated  to  its  General  Counsel  and 
Director  of  Division  of  Banking 
Supervision  and  Regulation  the 
authority  to  approve  the  use  of  these 
after-the-fact  procedures. 


Certain  acquisitions  that  resuh  in  a 
change  in  control  of  a  foreign  bank  with 
U.S.  offices  may  not,  as  discussed 
above,  require  Board  approval  if  the 
acquired  foreign  bank  continues  to 
operate  in  the  same  corporate  form 
following  the  acquisition  and  does  not 
control  or  own  more  than  5  percent  of 
the  shares  of  a  U.S.  bank,  hi  order  to 
monitor  other  regulatory  requirements, 
the  Rnal  rule  continues  to  require 
written  notice  to  the  Board  within  10 
days  of  this  change  in  ownership  or 
control.  For  the  same  reasons,  the  final 
rule  requires  notification  of  the 
conversion  of  a  branch  to  an  agency  or 
a  representative  office,  an  agency  to  a 
representative  office,  and,  as  discussed 
below,  a  state  hcense  to  a  federal 
license. 

Representative  Office  Definition  and 
Activities 

The  interim  rule  modified  the 
definition  of  a  representative  office  that 
a  U.S.  bank  may  establish  overseas,  and 
provided  a  new  definition  of  a 
representative  office  that  a  foreign  bank 
may  establish  in  the  United  States.  The 
two  definitions  were  similar,  but  not 
identical.  The  Board  received  twelve 
comments  on  the  definition  of 
representative  office  and,  while  some 
did  not  distinguish  between  the  two 
definitions,  all  focused  on  the  new 
definition  of  a  representative  office  of  a 
foreign  bank. 

Representative  office  of  a  U.S.  bank. 
The  comments  that  addressed  the 
definition  of  a  representative  office  of  a 
U.S.  bank  stated  that  prohibiting  the 
making  of  business  decisions 
improperly  prevented  basic  operational 
decisions.  Tne  Board  has  revised  the 
definition  in  the  final  rule  to  reflect  that 
a  representative  office  of  a  U.S.  bank 
may  make  such  internal  operational 
decisions. 

Representative  office  of  a  foreign 
bonk.  The  comments  regarding  a 
representative  office  of  foreign  bank 
broadly  focused  on,  first,  the  treatment 
of  a  representative  office  under  the 
FBSEA  as  a  residual  category  of  office 
and.  second,  the  Board's  authority  to 
prescribe  the  activities  that  a 
representative  office  may  conduct. 
Generally,  these  commenters  took  the 
view  that  the  Board's  definition  was 
overly  narrow,  and  that  the  Board 
should  defer  to  state  law  to  determine 
the  permissible  activities  of  a 
representative  office. 

rive  commenters  recommended 
repeating  in  the  final  rule  the  definition 
of  representative  office  contained  in  the 
FBSEA  in  order  to  avoid  conflict  with 
state  law.  The  FBSEA  defines  a 
representative  office  of  a  foreign  bank  as 


any  office  of  a  foreign  bank  whidi  is 
located  in  a  state  and  is  not  a  branch, 
agency,  or  subsidiary  of  the  foreign 
bank.  Under  this  definition,  a 
representative  office  is  the  category  of 
oince  through  which  all  direct  activities 
of  a  foreign  bank  that  are  not  branch  or 
agency  activities  must  be  conducted. 

TTie  interim  rule  reflected  the 
traditional  view  that  a  representative 
office  is  confined  to  hmited  functions 
related  to  banking,  such  as  soliciting 
new  business  or  acting  as  liaison 
between  U.S.  customers  and  the  home 
office,  and  may  not  engage  in  business 
activities  except  in  this  limited  capacity. 
Commentere  criticized  this  definition  as 
overly  restrictive  in  light  of  the  broader 
definitions  found  in  the  FBSEA  and 
state  law.  They  supported  this  argument 
by  noting  that  the  FBSEA  defines  a 
representative  office  in  terms  of  what  it 
is  not — i.e.,  it  is  not  a  branch,  agency. 
or  subsidiary — and  does  not  define  what 
a  representative  office  is.  The 
commenters  stated  that  a  representative 
office  should  not  be  prohibited  from 
engaging  in  activities  that  do  not  require 
a  branch  or  agency  license. 

The  legislative  history  of  the  FBSEA 
does  not  address  this  issue  directly. 
However,  both  the  FBSEA  and  its 
legislative  history  evidence  a  general 
intent  to  require  foreign  banks  to 
conduct  all  of  their  direct  U.S.  activities 
through  a  regulated  office.  Therefore, 
the  Board  has  amended  the  final  rule  to 
define  a  representative  office  of  a 
foreign  bank  as  any  place  of  business  of 
a  foreign  bank  that  is  not  a  branch, 
agency,  or  subsidiary  of  a  foreign  bank. 
This  definition  makes  clear  that  any 
activity  conducted  through  a  direct 
office  of  a  foreign  bank  in  the  United 
States  must  be  conducted  through  either 
a  branch,  agency,  or  representative 
office,  each  of  which  is  subject  to 
regulation  and  examination  by  the 
Board. 

One  commenter  regarded  the 
exclusion  of  a  subsidiary  from  the 
definition  of  representative  office  as 
inappropriate.  In  its  view,  a  foreign 
bank  seeking  to  conduct  representative 
office  activities  may  simply  form  a 
subsidiary  to  perform  such  activities 
and  thereby  avoid  Board  regulation.  The 
Board  wishes  to  make  clear  that  a 
subsidiary,  whether  formed  to  conduct 
representative  functions  or  otherwise, 
may  not  be  used  to  evade  the  banking 
laws.  If  the  Board  becomes  aware  of  any 
abuses  or  evasions  of  the  banking  laws 
through  such  means,  it  will  take  further 
action  to  regulate  these  subsidiaries  as 
banking  offices. 

As  a  result  of  the  adoption  of  this  new 
definition  of  a  representative  office  of  a 
foreign  bank,  certain  additional  direct 
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offices  of  a  foreign  bank  may  fall  within 
the  representative  offioe  definition  for 
the  first  time.  In  June  1992,  the  Board 
provided  a  notice  of  a  representative 
office  registration  form  to  all  known 
representative  offices.  Form  F.R.  3072, 
57  PR  31374  Quly  15. 1992).  The 
purpose  of  the  form  was  to  update 
existing  records.  Any  offices  of  foreign 
banks  that  meet  the  revised  definition  of 
representative  office  and  that  have  not 
previously  filed  the  information 
contained  in  this  form  to  the  Board  are 
requested  to  do  so  by  February  26, 1993. 

Permissible  activities.  Twelve 
commenters  discussed  the  Board's 
authority  to  define  the  activities  that  a 
representative  office  may  conduct.  Ten 
of  these  conunenters  recommended 
permitting  a  representative  office  to 
conduct  activities  deemed  permissible 
under  state  law.  Seven  commenters 
criticized  the  specific  activities 
permitted  or  prohibited  by  the  interim 
rule  as  overly  restrictive  or  inconsistent 
with  the  FBSEA. 

All  of  the  commenters  that  urged  the 
Board  to  allow  a  representative  office  to 
conduct  any  activities  permitted  by  state 
law  cited  the  FBSEA  definition  in 
support  of  their  position.  They  argued 
that  the  Board's  authority  to  limit  the 
activities  of  a  representative  office 
should  be  confined  to  prohibiting  the 
conduct  of  either  branch  or  agency 
activities  or  any  other  activities  that  are 
prohibited  by  state  law.  Seven  of  these 
commenters  viewed  this  approach  as 
implicitly  required  by  the  FBSEA 
definition.  The  commenters  that 
criticized  the  narrowness  of  the  interim 
rule  similarly  referred  to  the  definition 
of  representative  office  in  the  FBSEA  as 
more  expansive.  While  most 
commenters  recommended  expanding 
the  permissible  activities,  six 
commenters  recommended  more  narrow 
functions. 

In  implementing  the  provisions  of  the 
FBSEA  concerning  a  representative 
offioe,  the  Board  has  determined  to 
adopt  rules  that  set  forth  the  permissible 
representative  functions  that  may  be 
performed  <m  behalf  of  the  foreign  bank; 
the  rules  also  provide  that  other 
activities  that  are  not  prohibited  by  state 
law  or  rulings  or  orders  of  the  Board 
may  be  conducted  by  a  representative 
office.  Thus,  the  final  rule  expressly 
prohibits  a  representative  office  from 
directly  conducting  banking  activities. 
such  as  contracting  for  deposits,  that 
may  only  be  performed  by  a  tntmch  or 
an  agency.  It  also  allows  a 
representative  office  to  conduct 
activities  that  are  not  linked  to  banking. 
This  approach  implements  the  FBSEA's 
intent  to  treat  a  representative  office  as 


any  offioe  of  a  foreign  bank  that  is  not 
a  branch  or  an  agency. 

Preventing  a  representative  office 
fi-om  conducting  any  activities 
prohibited  by  Board  rule  or  order  gives 
the  Board  the  flexibility  that  may  be 
necessary  to  address  prudential  or 
supervisory  concerns.  An  issxie  is 
presented  as  to  whether  there  may  be 
certain  tjrpes  of  activities  that  a  foreign 
bank  should  not  be  permitted  to 
conduct  through  a  representative  offioe, 
either  because  the  activity  is  the 
functional  substitute  of  a  banking 
business,  or  because  it  may  not  be 
administratively  feasible  for  the  Board 
to  monitor  the  activity  to  determine 
compliance  with  law.  In  the  Board's 
view,  this  is  an  issue  primarily  for 
foreign  banks  that  are  not  subject  to  the 
nonbanking  restrictions  of  the  BHC  Act 
because  they  operate  in  the  United 
States  only  through  one  or  more 
representative  offices.  See  12  U.S.C. 
3106(a].  However,  given  the  scope  and 
impact  of  provisions  dealing  with  a 
representative  office,  the  Board  seeks 
additional  comment  on  this  i5;sue,  as 
well  as  on  the  definition  of  and 
standards  for  the  activities  of 
representative  offices. 

General  consent  and  prior 
notification.  The  Board  is  of  the  opinion 
that  there  are  certain  activities 
conducted  by  representative  offices  that 
require  reduced  regulatory  scrutiny.  A 
foreign  bank  may  conduct  direct 
activities  through  a  representative  office 
that  are  so  minimal  that  their  conduct 
does  not  raise  any  significant 
supervisory  or  prudential  concerns.  For 
example,  a  foreign  bank  may  set  up  a 
separate  office  for  back  office  support  or 
to  provide  temporary  facilities  in  the 
event  that  the  foreign  bank's  banking 
premises  become  inaccessible  or 
damaged.  Opening  such  an  office 
constitutes  the  establishment  of  a 
representative  office  and  requires  Board 
approval.  However,  the  Board  has 
determined  to  grant  its  general  consult 
to  the  establishment  of  such  offices. 
These  offices  may  perform  only  limited 
support  functions  in  connection  with 
the  banking  activities  of  the  foreign 
bank  that  are  both  clearly  defined  and 
the  exclusive  focus  of  the  office.  In 
addition,  these  offices  may  not  have 
contact  with  customers.  The  Board  must 
receive  notice  that  such  an  office  is 
being  established,  and  retains  full 
regulatory  and  supervisory  authority 
%vith  respect  to  its  operations. 

The  Board  also  recognizes  that  a 
foreign  bank  with  banking  operations  in 
multiple  locations  in  the  United  States 
may  wish  to  establish  a  regional 
administnOive  office,  separate  from  its 
existing  offices,  to  coordinate  and 


supervise  the  foreign  bank's  operations 
and  those  of  its  affiliates  in  a  ragjao. 
Such  an  office  is  a  representative  office, 
the  estabhshment  of  which  requires 
Board  approvaL  The  Board  wishes  to 
encovo'age  the  establishment  of  such 
offices  as  a  sound  prudential  practice 
and  has  provided  a  pricw  notification 
procedure  for  obtaining  Board  approvaL 
This  procedme  permits  a  foreign  bank 
to  establish  a  regional  admini^Lrative 
office  in  the  same  dty  in  whidi  the 
foreign  bank  operates  a  branch,  agency, 
commercial  lending  company,  or 
subsidiary  bank  by  providing  the  Board 
with  45  days'  prior  %vritten  notice. 

Establishment  of  a  Ck>mmercial  Lending 
Company 

Oaa  comment  raised  an  issiie 
regarding  overlapping  regulations 
governing  the  e^abli^ment  of  a 
commercial  lending  company  by  a 
foreign  banking  organization.  The 
FBSEA  and  the  interim  rule  require  a 
foreign  bank  to  obtain  prior  Board 
approval  to  establish  a  commercial 
lending  company.  In  addition,  the 
lending  activities  of  a  commercial 
lending  company  are  considered 
nonbanking  activities  that,  under 
section  4(c)(8)  of  the  BHC  Act  and 
Regulation  Y,  a  foreign  banking 
organization  must  obtain  Board 
approval  to  conduct.  The  commenter 
sought  clarification  that  obtaining 
approval  only  under  Regulation  Y 
suffices  for  a  foreign  barJcing 
organization  to  establish  a  commercial 
lendingcompany. 

The  FBSEA  imposes  mandatory 
standards  for  Board  approval  to 
establish  a  commercial  lending 
company.  Obtaining  approval  to  engage 
in  nonbanking  activities  under  the  BHC 
Act  does  not  meet  these  standards. 
Therefore,  a  fcneign  banking 
organization  that  seeks  to  establish  a 
commercial  lending  company  must 
comply  with  the  standards  for 
establishing  the  company  and  for 
conducting  the  nonbanking  activities. 
One  application  may  be  filed  in 
connection  with  both  processes.  It 
should  be  noted  that  this  overlap  does 
not  extend  to  an  existing  commercial 
lending  company  that  itself  seeks  to 
establish  an  office.  Only  approval  under 
the  BHC  Act  is  required  for  this  latter 
office. 

Transactions  Subject  to  Approval  under 
Pegulation  Y 

llie  intoim  rule  impl«nented  the 
provision  of  the  FBSEA  that  extended 
section  3  of  the  BHC  Act  to  require  a 
foreign  bulking  organization  to  obtain 
Board  approval  to  acquire  more  than  5 
percent  of  the  voting  shares  of  U.S.  bank 
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or  bank  holding  company.  The  interim 
rule  also  clariHed  that  Board  approval  is 
not  required  for  the  acquisition  of  a 
foreign  banking  organization  that  does 
not  directly  or  indirectly  control  a  U.S. 
bank,  unless  the  acquiror  is  also  a 
foreign  banking  organization  and 
acquires  control  of  a  bank  or  bank 
holding  company,  acquires  all  or 
substantially  all  of  the  assets  of  a  bank, 
or  merges  with  a  bank  holding 
company. 

The  Board  received  two  comments  on 
these  provisions.  One  commenter 
described  these  provisions  as  consistent 
with  national  treatment  of  foreign 
banks,  but  sought  streamlined  or 
notification  procedures  for  a  foreign 
banking  organization  to  obtain  Board 
approval  under  section  3  to  acquire  a 
minority  interest  in  another  foreign 
banking  organization  that  controls  a 
U.S.  bank.  This  commenter  noted  that 
foreign  banks  frequently  take  minority 
positions  in  other  foreign  banks  to 
establish  cross-border  relationships. 
Because  acquiring  an  interest  in  a  U.S. 
bank  is  incidental  to  these  largely 
foreign  transactions,  the  commenter 
described  a  full-scope  section  3 
application  as  unwarranted  and  unduly 
burdensome. 

Although  the  Board  seeks  to  minimize 
the  effect  of  U.S.  regulation  on  foreign 
transactions,  the  Board  has  little 
flexibility  to  provide  a  general 
exemption  from  this  requirement. 
Accordingly,  the  Board  has  not 
provided  the  requested  procedures  in 
the  final  rule. 

The  other  commenter  recommended 
revising  this  provision  in  the  final  rule 
to  reflect  that  a  foreign  bank  that  does 
not  have  a  U.S.  banking  presence  may 
acquire  more  than  5  percent  of  a  U.S. 
bank  (but  presumably  less  than  25 
percent)  without  requiring  approval 
under  section  3  of  the  BHC  Act.  The 
Board  has  revised  the  final  rule  to 
reflect  this  change,  but  notes  that  any 
foreign  company,  including  a  foreign 
bank,  must  comply  with  the 
requirements  of  Regulation  Y  before 
acquiring  control  of  a  U.S.  bank  or  bank 
holding  company,  whether  control  is 
gained  through  acquisition  of  voting 
shares  or  otherwise. 

Definition* 

The  interim  rule  amended  Regulation 
K  to  include  additional  definitions  of 
terms  necessary  to  implement  the 
FBSEA.  The  rule  also  repeated  or  made 
complementary  amendments  to 
definitions  previously  contained  in 
Subparts  A  and  B  of  Regulation  K.  The 
comments  received  generally  sought 
clarification  of  and,  in  some  cases, 


modifications  to  certain  of  these 
definitions. 

Agency 

The  interim  rule  incorporates  the 
long-standing  definition  of  an  agency  as 
a  place  of  business  that  may  maintain 
credit  balances,  pay  checks,  or  lend 
money,  but  may  not  accept  deposits 
fix)m  a  citizen  or  resident  of  the  United 
States.  The  definition  also  provides  six 
minimum  criteria  under  which  a 
balance  is  presmned  to  be  a  credit 
balance  and  not  a  deposit. 

The  Board  received  five  comments  on 
this  definition.  Each  of  the  five 
commenters  sought  clarification  of  the 
deposit-taking  ability  of  an  agency  in 
order  to  remove  the  implication  that  an 
agency  may  only  maintain  credit 
balances.  Some  states  permit  agencies  to 
accept  deposits  from  non-residents  of 
the  United  States.  Accordingly,  the 
Board  has  revised  the  definition  of  an 
agency  to  confirm  that,  to  the  extent  not 
prohibited  by  state  or  federal  law,  an 
agency  may  maintain  certain  deposits, 
such  as  deposits  of  non-resident  persons 
and  entities,  as  well  as  interbank  and 
international  banking  facility  deposits, 
without  being  considered  a  branch. 
Regulation  K  does  not  place  additional 
restrictions  on  the  operations  of  these 
types  of  deposit  accounts. 

The  five  commenters  also  described 
the  criteria  for  identifying  credit 
balances  as  vague  and  burdensome. 
These  commenters  suggested  replacing 
the  criteria  either  with  numerical  limits 
on  transactions  in  an  account  or  with 
restrictions  permitting  maintenance  of 
accounts  that  are  incidental  to  the 
exercise  of  banking  powers  and  that,  for 
U.S.  residents  or  citizens,  relate  to 
specific  bank  transactions. 

The  criteria  for  defining  a  credit 
balance  were  adopted  after  careful 
examination  of  existing  practices  and 
are  designed  to  ensure  than  an  agency 
does  not  engage  in  domestic  deposit- 
taking,  an  activity  prohibited  for  an 
agency.  Domestic  deposits  include 
transaction  accounts  maintained  by  a 
U.S.  citizen  or  resident.  Acceptance  of 
the  commenters'  suggestions  would 
permit  the  solicitation  and  acceptance 
of  deposits  from  any  U.S.  resident  or 
citizen  for  use  upon  demand  and  would 
violate  the  IBA.  Accordingly,  the  final 
rule  retains  the  previously  established 
criteria  for  identifying  a  credit  balance. 

Branch 

The  interim  rule  defined  a  branch  as 
any  place  of  business  of  a  foreign  bank 
at  which  deposits  are  received.  Four 
commenters  stated  that  this  definition 
improperly  classified  state  agencies  that 
may  take  deposits  from  non-residents  as 


branches.  To  address  this  matter,  the 
Board  has  revised  the  definition  of 
branch  to  exclude  a  place  of  business 
that  functions  as  an  agency.  The  Board 
reaffirms,  however,  that  any  office  that 
may  receive  domestic  deposits  under 
state  law  will  continue  to  be  considered 
a  branch  for  purposes  of  this  rule  and 
the  IBA. 

Domestic  branch 

Foxir  comments  recommended  that 
the  Board  omit  the  definition  of 
domestic  bmnch  from  the  final  rule  as 
unnecessary.  These  commenters  also 
suggested  adding  a  definition  of  the 
term  "limited  branch"  because  the  term 
appears  in  the  IBA  and  a  foreign  bank 
may  wish  to  establish  a  "limited 
branch"  as  a  first  entry  office. 

The  IBA  does  not  use  the  term 
"limited  branch."  The  Board  defined 
the  term  "domestic  branch"  in  1980  to 
implement  the  interstate  banking 
provisions  of  the  IBA,  which  were  not 
affected  by  the  enactment  of  the  FBSEA. 
These  provisions  permit  a  foreign  bank 
to  take  domestic  deposits  only  in  offices 
located  in  its  home  state.  Under  section 
5  of  the  IBA,  however,  a  foreign  bank 
may  also  establish  a  branch  outside  of 
its  home  state  if  the  branch  agrees  to 
limit  its  deposit-taking  activities  to 
those  permitted  for  an  Edge  corporation; 
it  is  to  this  concept  that  the  commenters 
apparently  referred.  Because  the  IBA 
limits  the  interstate  locations  at  which 
a  foreign  bank  may  accept  domestic 
deposits,  the  Board  believes  that  it  is 
appropriate  to  retain  the  term  "domestic 
branch."  Contrary  to  the  implication  of 
the  comments,  a  foreign  bank  may 
establish  a  branch  that  limits  its 
deposits  to  Edge-type  deposits  as  its  first 
entry  into  the  U.S.  market.  Regardless  of 
the  particular  nomenclature  for  that 
type  of  branch,  the  approval  process 
under  the  FBSEA  for  such  an  office 
remains  the  same  as  for  a  full-service 
branch. 

Establish  and  change  the  status 

The  interim  rule  reflected  the  new 
requirement  under  the  FBSEA  that  a 
foreign  bank  must  obtain  the  approval  of 
the  Board  to  establish  an  office.  It 
defined  establish  to  mean  open  and 
operate  an  office,  change  the  status  of  an 
office,  relocate  an  office  to  another  state, 
assume  the  operations  of  an  existing 
office  through  merger,  or  acquire  an 
office  through  the  acquisition  of  a 
subsidiary  that  changes  its  corporate 
form  following  the  acquisition.  The 
interim  rule  also  defined  the  term  to 
change  the  status  to  mean  to  convert  a 
representative  office  into  a  branch  or  an 
agency,  or  to  convert  an  agency  into  a 
branch.  Comments  on  the  definitions  of 
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both  terms  generally  sought  clariGcation 
of  events  that  do  not  establish  an  office. 

With  respect  to  the  establishment  of 
an  office  through  merger  or  acquisition, 
one  commenter  noted  that  a  foreign 
bank  may  assume  the  operations  of  an 
office  through  a  transaction  that  is  not 
labelled  a  merger.  Thus,  the  definition 
of  establish  has  been  amended  to  clarify 
that  such  assumption  of  operations  may 
occur  through  mer^ger,  consolidation,  or 
any  similar  transaction.  It  is  not 
intended  to  cover  the  acquisition  of  a 
foreign  bank  with  a  U.S.  office  where 
the  acquired  foreign  bank  continues  to 
operate  as  a  separate  entity  and  has  not 
merged  or  otherwise  consolidated  its 
operations  with  another  entity.  Another 
commenter  noted  that  a  corporate 
reorganization  of  a  foreign  bank  may 
technioally  result  in  the  establishment 
of  an  office  as  an  incident  to  the 
reorganization.  In  such  a  case,  the 
foreign  bank  may  seek  a  determination 
from  the  Board  as  to  whether  approval 
is  necessary.  Finally,  several 
commenters  asked  the  Board  to  specify 
the  transactions  that  do  not  establish  an 
office.  These  are  the  acquisition  of  a 
foreign  bank  with  a  U.S.  office  in  which 
the  acquired  foreign  bank  continues  to 
operate  in  the  same  corporate  form,  i.e.. 
where  the  acquired  foreign  bank  is  not 
merged  into  another  bank  or  does  not 
otherwise  lose  its  charter  identity,  and 
the  acquisition  of,  or  merger  or 
consolidation  with,  a  foreign  bank  with 
no  U.S.  banking  presence  where  the 
bank  with  the  U.S.  office  is  the 
surviving  entity.  The  first  transaction 
requires  written  notification  to  the 
Board  within  10  days  of  this  change  in 
control 

Several  commenters  also  questioned 
the  scope  of  the  definition  of  change  the 
status  of  an  existing  office.  As  stated  in 
the  interim  rule,  effecting  a  material 
difference  in  the  activities  of  an  existing 
office  Through  a  change  in  its  status 
establishes  that  office.  Thus,  the  Board 
has  determined,  in  response  to 
comments,  that  routine  renewals  of  the 
license  of  an  existing  office  do  not 
change  the  status  of  that  office  because 
such  renewals  make  no  change  in  the 
activities  that  the  office  may  conduct 

Several  commenters  also  argued  that 
a  license  conversion  {e.g.,  from  state 
license  to  federal  license,  from  state 
agency  to  a  state  branch,  or  from  one 
state  to  another)  does  not  change  the 
status  of  an  office.  After  reviewing  these 
comments,  the  Board  has  concluded 
that  converting  from  a  state  license  to  a 
federal  license  does  not  effect  a  material 
difference  in  the  activities  of  the  office 
because  a  federal  license  is  generally 
more  restrictive  than  a  state  license.  The 
Board  has  determined  at  this  time  that 


conversion  bom  a  federal  license  to  a 
state  license  continues  to  require  an 
application  for  Board  approval.  In  its 
separate  rulemaking  regarding  the 
provision  of  the  FBSEA  that  permits 
state  branches  and  agendas  to  conduct 
only  the  activities  that  are  permissible 
for  a  federal  branch,  the  Board  has 
sought  comment  as  to  whether  an 
application  should  continue  to  be 
required  to  convert  an  office  from  a 
federal  to  a  state  license. 

Another  commenter  recommended 
adopting  a  functional  test  for  identifying 
a  change  in  the  status  of  an  office.  This 
test  would  require  a  comparison  of  the 
functions  of  the  existing  office  to  those 
of  the  new  office  and  require  an 
application  when  a  material  difference 
results.  The  Board  believes  that  the 
current  definition  implicitly  takes  this 
approach.  Exclusive  use  of  this 
approach  would  create  uncertainty  by 
requiring  case-by-case  determinations 
instead  of  a  clear  standard. 

The  Board  also  has  required  a  foreign 
bank  to  submit  notification  within  10 
days  of  any  downgrade  or  conversion  of 
an  existing  office  into  another  type  of 
office  in  instances  in  which  no 
application  to  the  Board  is  required. 
Tliis  notice  will  permit  the  Board  to 
monitor  these  offices  for  supervisory 
purposes. 

Foreign  bank 

The  IBA  contains  a  definition  of 
foreign  bank  that  differs  slightly  frt)m 
the  corresponding  definition  in  the 
interim  rule.  Five  commenters  criticized 
the  interim  rule  for  improperly 
restricting  the  ISA  definition  by 
requiring  a  foreign  bank  to  engage 
directly  in  banking  outside  of  the  United 
States  and  by  excluding  foreign  central 
banks.  They  believe  that  the  IBA 
definition  of  foreign  bank  legally 
preempts — and  should  replace— the 
regulatory  definition. 

The  Board  adopted  the  definition  of 
foreign  bank  in  order  to  implement  the 
provision  in  the  FBSEA  that  permits  the 
Board  to  approve  an  application  by  a 
foreign  bank  to  establish  a  U.S.  office 
only  if  the  foreign  bank  engages  directly 
in  the  business  of  banking  outside  of  the 
United  States.  The  interim  rule 
definition,  which  is  adopted  in  the  final 
rule,  reflects  this  statutory  limitation. 

Three  comments  suggest  that  the 
exclusion  of  central  banks  with  no  U.S. 
commercial  banking  business  from  the 
definition  of  a  foreign  bank  exempts 
central  banks  that  wish  to  establish  a 
first  commercial  banking  office  in  the 
United  States  from  the  FBSEA.  The 
Board  is  of  the  view  that  a  foreign 
central  bank  that  wishes  to  establish  an 
office  to  engage  in  a  commercial 


banking  business  must  apply  for 
ai^uoval  and  has  revised  the  final  rule 
to  clarify  this  requirement 

Other  definitions 

The  Board  received  brief  comments 
on  certain  other  definitions. 

Five  comments  recommended 
including  in  the  definition  of  home 
country  ^io  country  in  which  the  foreign 
bank  locates  its  head  office  as  an 
alternative  home  coimtry.  In  the  interim 
rule,  a  foreign  bank's  only  home  country 
is  its  chartering  country.  The  proposal 
suggested  by  the  comments  would 
permit  a  foreign  bank  to  change  its 
home  country  by  designating  its 
headquarters  as  being  in  another 
counUy.  The  designation  of  a  head 
office  is  in  many  respects  an  arbitrary 
decision,  and  may  have  little  to  do  with 
a  bank's  supervision.  Since  the  laws 
related  to  the  consolidated  operations  of 
a  bank 'are  those  of  its  chartering 
country,  it  appears  clear  that,  to  meet 
the  standards  set  forth  in  the  FBSEA, 
the  chartering  country  must  exercise 
supervision.  Therefore,  the  definition  of 
home  country  has  not  been  changed. 

Several  comments  recommended 
including  a  state  authority  that  licenses 
representative  offices  in  the  definitions 
of  licensing  authority  and  relevant  state 
supervisor.  The  Board  has  incorporated 
this  recommendation  in  order  to  ensure 
consistent  consultation  with  the 
appropriate  state  banking  authority 
regarding  either  the  establishment  or 
termination  of  a  state-licensed 
representative  office. 

Several  comments  suggested  that  the 
definition  of  subsidiary  be  clarified  by 
setting  forth  the  standards  for 
determining  when  a  foreign 
organization  is  considered  capable  of 
controlling  another  company.  The  Board 
notes  that  such  determinations  are 
governed  by  the  facts  of  individual 
cases.  The  Board  has  also  amended  the 
definition  of  subsidiary  \o  apply  to 
companies  owned  or  controlled  by  a 
foreign  bank,  as  well  as  by  a  foreign 
banking  oi^ganization.  This  amendment 
ensures  that  companies  controlled  by  a 
foreign  bank  that  has  only  a 
representative  office  in  the  United 
States  MfiU  be  considered  subsidiaries  of 
that  foreign  bank. 

ExaminatioB  of  Offices  and  Affiliates  of 
Foreign  Banks 

The  interim  rule  implemented  the 
provisions  of  the  FBSEA  that  granted 
authority  to  the  Board  to  examine  the 
offices  and  affiliates  of  a  foreign  bank 
with  U.S.  banking  operations,  and  the 
representative  offices  of  any  other 
foreign  banks.  The  final  rulia 
incorporates  these  provisions  and 
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continues  to  provide  for  annual  (ui-site 
examination  of  branches,  agencies,  and 
commercial  lending  companies  by  a 
U.S.  banleing  supervisor  as  well  as 
coordination  of  such  examinations. 

Nine  comments  supported 
coordination  with  other  bank 
supervisors  to  ensure  that  a  foreign  bank 
office  ordinarily  undergoes  only  one 
examination  each  year.  Measures 
recommended  to  aichieve  this  ob)ective 
included  prompt  development  of  joint, 
uniform  examination  procedures  and 
supervision  guidelines  on  an 
interagency  basis,  application  of 
uniform  guidelines  to  foreign  banking 
organizations  and  domestic  member 
banks,  formal  agreements  for  joint 
examinations  with  the  other  bank 
supervisors,  allocating  responsibilities 
among  joint  examiners,  and  issuing  a 
single,  joint  examination  report. 

In  implementing  a  coordinated  . 
examination  program  for  foreign  banks, 
the  Board  is  applying  a  flexible 
approach  designed  to  use  resources 
efficiently  and  to  minimize  the  burdens 
on  the  office  examined,  while  obtaining 
the  information  needed  for  the 
examination.  Under  the  FBSEA,  an  on- 
site  examination  of  a  branch  or  an 
agency  by  its  primary  supervisor  will 
satisfy  the  statutory  requirement  that 
such  offices  be  examined  annually.  In 
addition,  the  Board  may  conduct  its 
own  examination  of  foreign  bank 
offices,  rely  on  the  examination  of  the 
primary  supervisor,  alternate  its 
examination  with  the  primary 
supervisor  every  other  year,  or 
participate  in  a  joint  examination.  The 
final  rule  also  reflects  that  the  Board 
must  coordinate  such  examinations,  to 
the  extent  possible,  with  the  licensing 
authority  and,  in  the  case  of  an  insured 
branch,  the  Federal  Deposit  Insurance 
Corporation.  The  Reserve  Banks  will 
seek  to  avoid  duplicating  the  work  of 
other  federal  or  state  examiners.  Where 
possible,  a  joint  report  will  be  issued  on 
a  joint  examination. 

With  respect  to  future  coordination 
efforts,  the  Board  is  in  the  process  of 
developing,  jointly  with  state  and  other 
federal  supervisors,  a  report  form  and 
manual  for  examinations  of  branches 
and  agencies.  In  the  interim,  the  Board 
has  developed  an  examination  report 
form  for  branches  and  agencies  that  will 
be  available  for  use  by  other  banking 
supervisors. 

Two  comments  also  recommended 
ensuring  that  each  Reserve  Bank 
uniformly  implements  Board  policy, 
asserting  that  Reserve  Banks  have 
inconsistently  applied  the  Board's 
policy  regarding  general  loan  loss 
reserves.  There  is  no  general  poUcy 
requiring  the  maintenance  of  such 


reserves  by  all  U.S.  branches  and 
agencies.  For  branches  and  agencies 
with  serious  asset  quality  problems, 
state  or  federal  regulators  would  require 
that  the  foreign  bank  take  corrective 
measures.  The  establishment  of  an 
adequate  allowance  for  loan  losses  ... 
one  of  the  options  designed  to  remedy 
asset  quality  deficiencies.  The  Board,  in 
conjunction  with  other  federal  and  state 
regulators,  is  currently  developing  a 
uniform  policy  on  the  treatment  of 
branches  and  agencies  with  asset  quaUty 
problems. 

A  few  comments  focused  on 
examinations  relating  to  representative 
offices.  Two  comments  sought 
clarification  that  the  FBSEA  does  not 
generally  authorize  the  Board  to 
examine  the  U.S.  affiliates  of  a  foreign 
bank  whose  only  U.S.  presence  is 
through  one  or  more  representative 
offices.  The  regulation  has  been 
amended  to  reflect  this  comment.  In 
response  to  another  commenter's 
concern  for  less  rigorous  examinations 
of  representative  offices,  the  Board 
generally  expects  to  examine 
representative  offices  in  a  manner 
appropriate  to  their  limited  functions. 

Termination  of  an  Office  of  a  Foreign 
Bank  in  the  United  States 

Grounds  for  Termination 

The  interim  rule  included  the 
statutory  standards  and  procedures  for 
termination  of  the  activities  of  a 
representative  office,  state  branch,  state 
agency,  or  commercial  lending  company 
of  a  foreign  bank  and  for  recommending 
termination  of  a  federal  branch  or 
agency  to  the  Office  of  the  Comptroller 
of  the  Currency  (Comptroller).  The 
comments  on  this  provision 
distinguished  between  mandatory  and 
voluntary  termination  and  generally 
sought  clarification  of  the  grounds  for 
each  type  of  action. 

Required  termination.  The  comments 
on  the  provision  allowing  the  Board  to 
require  termination  sought  modification 
of  both  the  grounds  and  procedures  for 
taking  such  actions.  The  Board  may 
require  termination  of  state  branches, 
state  agencies,  or  commercial  lending 
companies  if  there  is  reason  to  believe 
a  foreign  bank  or  its  affiliates  has 
committed  a  violation  of  law  or  is 
engaged  in  unsafe  and  unsound  banking 
practices  in  the  United  States,  or  if  the 
foreign  bank  is  not  subject  to 
comprehensive  home  country 
supervision.  The  Board  may  consider 
other  factors  in  such  terminations, 
including  the  needs  of  the  community 
and  the  history  and  size  of  the  bank. 
These  terminations  require  consultation 
with  the  state  supervisor  and  notice  and 


an  opportunity  for  a  hearing  for  the 
foreign  bank,  unless  expeditious  action 
is  necessary  to  protect  tiie  public 
interest. 

Several  comments  suggested 
rtistricting  the  first  ground  for 
termination  to  material  violations  of 
applicable  U.S.  banking  laws.  They 
described  this  as  necessary  to  cure  an 
overbroad  statute  that  permits 
termination  for  minor  violations  of  any 
laws.  The  FBSEA  does  not  limit  the 
Board's  termination  authority  in  this 
fashion.  Rather,  it  requires  the  Board  to 
find  both  that  a  violation  of  law  is 
reasonably  Ukely  to  have  occurred  and 
that  the  continued  operation  of  the 
office  would  be  inconsistent  with  the 
public  interest,  the  FBSEA.  \he  BHC 
Act,  or  the  Federal  Deposit  Insurance 
Act.  This  grant  of  termination  authority 
is  intended  to  provide  the  Board  with 
the  flexibility  to  address  a  variety  of 
situations  and  is  retained  in  the  final 
rule.  In  making  its  determinations,  the 
Board  will  consider  all  relevant  matters, 
including  mitigating  factors.  The  Board 
also  notes  that  termination  is  not  the 
sole  enforcement  measure  available,  and 
that  it  expects  to  utilize  the  full  range 
of  enforcement  tools  as  circumstances 
warrant. 

Several  comments  suggested  either 
excluding  the  ground  permitting 
termination  solely  for  lack  of 
comprehensive  supervision  or  requiring 
application  of  the  guidelines  to  be 
developed  by  the  Board  and  the 
Treasury  under  the  FBSEA  for 
permitting  continued  operation  by  a 
foreign  bank  that  lacks  comprehensive 
supervision.  Eliminating  this  ground  is 
contrary  to  the  express  language  of  the 
FBSEA.  However,  as  noted  above,  the 
Board  will  take  other  factors  into 
account  in  making  its  termination 
decisions.  Furthermore,  once  issued,  the 
guidelines  referenced  above  will  inform 
any  termination  on  this  ground.  In 
addition,  the  Board  will  address  this 
issue  more  fully  in  its  separate  request 
for  comment  regarding  these  guidelines. 

The  commenters  on  the  termination 
procedures  sought  guidance  on  the 
poUcy  for  termination,  including  the  use 
of  lesser  enforcement  measures, 
consultation  with  state  licensing 
authorities,  termination  of  a  single  office 
of  a  foreign  bank  with  multiple  U.S. 
offices,  and  procedures  for  expedited 
termination. 

The  commenters  that  recommended 
the  use  of  lesser  enforcement  measures, 
such  as  cease  and  desist  orders,  sought 
to  assure  that  foreign  banks  receive 
treatment  similar  to  U.S.  banks.  The 
Board  will  exercise  its  termination 
authority  in  conformance  with  this 
policy.  In  addition,  the  Board  would 
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intend  to  use  early  and  extensive 
consultation  with  state  licensing 
authorities  for  any  terminations,  as 
contemplated  by  the  final  rule. 

One  commenter  recommended 
providing  a  hearing  before  the  Board 
exercises  its  power  to  terminate  an 
office  on  an  expedited  basis  when 
necessary  to  protect  the  public  interest 
A  termination  order  generally  will  be 
issued  only  after  notice  and  an 
opportunity  for  a  hearing.  Expedited 
termination  is  an  extreme  measure  that 
the  Board  expects  would  be  used  in 
exigent  circumstances.  When  expedited 
termination  procedures  are  necessary, 
the  Board  may,  to  the  extent  possible, 
take  other  actions  designed  to  give  the 
foreign  bank  notice  and  an  opportunity 
to  present  its  views.  The  Board  also 
notes  that  a  foreign  bank  may  obtain 
review  of  any  Board  order  in  the  U.S. 
Court  of  Appeals  for  the  circuit  where 
the  office  is  located  or  in  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit. 

Voluntary  termination.  The  interim 
rule  required  30  days'  advance  notice  of 
the  voluntary  termination  of  an  office. 
Four  comments  contended  that  this 
procedure  exceeds  the  Board's 
authority,  and  that  only  the  licensing 
authority  should  notify  the  Board  of 
such  closures.  The  Board  believes  that 
the  notice  of  voluntary  termination 
permits  the  Board  to  track  the  offices  it 
supervises,  and  is  consistent  with  the 
Board's  statutory  authority  to  supervise 
the  U.S.  activities  of  a  foreign  bank. 

Disclosure  of  Information  to  Foreign 
Supervisors 

The  final  rule  incorporates  the 
provision  of  the  FBSEA  that  permits  the 
Board  to  share  supervisory  information 
with  its  foreign  counterparts  after, 
among  other  things,  obtaining  an 
agreement  to  maintain  the 
confidentiality  of  the  information  to  the 
extent  possible. 

Limitation  on  Loans  to  One  Borrower 

The  Board  has  adopted  measures 
provided  in  the  interim  rule  that  require 
a  foreign  bank  to  aggregate  all  loans  to 
the  same  borrower  by  all  of  its  federal 
and  state  licensed  offices  for  purposes  of 
determining  compliance  with  the  new 
limitations  on  loans  to  one  borrower 
contained  in  the  FBSEA.  This  provision 
puts  the  operations  of  a  foreign  bank  in 
the  United  States  on  a  comparable 
footing  with  domestic  banks  for  lending 
purposes  in  accordance  with  principles 
of  national  treatment. 

It  has  come  to  the  Board's  attention 
that  there  may  be  loans  outstanding 
from  a  foreign  bank  to  a  single  borrower 
that  exceed  the  new  lending  limits 


because  of  the  aggregation  requirements. 
The  Board  has  determined  that  it  will 
not  consider  a  foreign  bank  to  be  in 
violation  of  this  provision  if  the  foreign 
bank  originated  the  non-conforming 
loans  prior  to  December  19, 1991, 
provided  that  such  loans  are  not 
renewed  or  their  maturities  extended. 
Any  new  credits  granted  after  December 
19, 1991,  must  be  in  compliance  with 
the  new  lending  limits. 

Deposit  Insurance  Requirement  for 
Retail  Deposit-Taking 

Under  section  6(c)  of  the  IBA,  as 
amended  by  the  FBSEA,  a  foreign  bank 
was  required  to  establish  an  insured 
banking  subsidiary  if  it  wished  to  accept 
or  maintain  deposit  accoimts  with 
balances  under  $100,000.  In  legislation 
enacted  on  October  28, 1992,  section 
6(c)  of  the  IBA  was  further  amended  to 
clarify  that  this  provision  applies  only 
to  the  acceptance  of  domestic  retail 
deposits  in  amounts  under  $100,000 
requiring  deposit  insurance  protection. 
Housing  and  Community  Development 
Act  of  1992,  section  1604,  Pub.  L.  102- 
550, 106  Stat.  3672.  Consequently, 
foreign  banks  may  continue  to  conduct 
their  deposit-taking  activities  in 
conformance  with  regulations  of  the 
Comptroller  and  the  FDIC,  issued  in 
connection  with  sections  6(a]  and  6(b) 
of  the  IBA.  See  12  CFR  28.8,  346.6 
(1992).  The  Board  will  review  the  need 
for  implementing  regulations. 

One  commenter  seeks  clarification 
that  a  territorial  or  protectorate  bank 
that  is  classified  as  a  bank  under  the 
BHC  Act,  is  insured  by  the  FDIC,  and  is 
supervised  by  the  FDIC  and,  in  some 
cases,  the  Federal  Reserve,  may 
continue  to  take  domestic  retail  deposits 
through  new,  insured  branches  despite 
the  FBSEA  provision  that  requires 
foreign  banks  to  conduct  such  activities 
only  in  an  insured  bank  subsidiary.  The 
definition  of  foreign  bank  in  the  IBA 
and  the  interim  rule  also  included  banks 
chartered  in  Puerto  Rico,  Guam, 
American  Samoa,  the  Virgin  Islands,  or 
a  U.S.  territory,  in  order  to  implement 
the  interstate  banking  provisions  of  the 
IBA.  The  Board  is  of  the  view  that 
section  6  of  the  IBA,  as  amended,  does 
not  preclude  insured  banks  from  the 
jurisdictions  listed  above  from 
establishing  additional  hranches 
because  such  institutions  are  insured 
banks,  fully  subject  to  the  Federal 
Deposit  Insurance  Act. 

Limitation  on  Activities  of  State 
Branches  and  Agencies 

The  FBSEA  provides  that  after 
December  19, 1992  a  state  licensed 
branch  or  agency  may  not  engage  in  any 
activity  that  is  not  permissible  for  a 


federal  branch  unless  the  Board  has 
determined  that  the  activity  is 
consistent  with  sound  banking 
practices,  and,  in  the  case  of  insured 
branches,  the  FDIC  determines  that  the 
activity  poses  no  significant  risks  to  the 
deposit  insurance  fund. 

Three  commenters  suggested 
approaches  to  this  future 
implementation.  Two  commenters 
recommended  close  coordination  with 
the  states,  and  supported  an 
interpretation  that  applies  the  provision 
to  the  same  types  of  activities  only,  even 
if  state  law  imposes  different  conditions 
or  limitations  on  the  conduct  of  those 
activities.  Another  comment  suggested 
issuing  a  list  of  pre-approved  activities 
for  branches  and  agencies,  and  urged 
adoption  of  prior  notification 
procedures  for  obtaining  approval  to 
conduct  any  impermissible  activities. 
This  provision  is  the  subject  of  the 
separate  rulemaking  that  is  being 
conducted  in  consultation  with  the 
FDIC  and  the  Comptroller. 

Delegation 

The  Board  has  determined  to  delegate 
certain  authority  in  response  to 
comments  discussed  above.  This 
includes  delegating  the  authority  to  the 
Reserve  Banks  to  approve  a  subsequent 
office  application  by  a  foreign  bank  that 
has  previously  received  approval  under 
the  standards  in  the  FfiSEA,  if  the 
application  does  not  present  significant 
supervisory  issues.  The  Board  also 
delegated  authority  to  the  General 
Counsel  to  permit  the  use  of  the  after- 
the-fact  approval  procedures  to  establish 
an  office  (with  the  concurrence  of  the 
Director  of  the  Division  of  Banking 
Supervision  and  Regulation),  to  modify 
the  requirement  for  publication  of 
notice  of  an  office  application,  and  to 
disclose  information  to  a  foreign  bank 
su{iervisory  authority.  Lastly,  the  Board 
adopted  in  the  final  rule  the  delegation 
of  authority  to  coordinate  examinations 
to  the  Director  of  the  Division  of 
Banking  Supervision  and  Regulation. 

Miscellaneous 

Advisory  Committee 

Three  comments  recommended 
forming  an  advisory  committee  of 
bankers,  lawyers,  academics,  and  state 
and  federal  regulators  to  assist  in  and 
coordinate  the  implementation  of  the 
FBSEA.  The  Board  welcomes  views  of 
any  interested  parties  on  all  matters 
within  its  purview,  including  the 
FBSEA.  Such  input  is  an  important  and 
ongoing  source  of  information.  As  there 
are  already  many  avenues  for  providing 
views  to  or  holding  discussion  with  the 
Federal  Reserve  System,  which  any 
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party  is  encouraged  to  use.  such  a 
cominittee  is  not  essential  at  this  time. 

Hearings 

The  Board  also  adopted,  without 
modification,  the  changes  to  the  Board's 
Rules  of  Practice  for  Hearings,  as  set 
forth  in  the  interim  rule. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  5  U.S.C  601  et  aeq).  the  Board  of 
Goveniors  of  the  Federal  Reserve 
System  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
that  are  subject  to  the  regulation. 

Paperwork  Reduction 

The  Board,  acting  pursuant  to 
authority  delegated  to  it  by  the  Director 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3507(e).  has  approved 
the  collection  of  information  called  for 
by  §§  211.25  and  211.27  of  the  Board's 
Rules  and  sections  7  and  10  of  the  IBA. 

ListofSubiects 

12CFBpart211 

Exports,  Federal  Reserve  System, 
Foreign  banking,  Holding  com(>anies. 
Investments,  Reporting  and 
recordkeeping  requirements. 

12  CFB  part  225 

Administrative  practice  and 
procedure,  Banks,  banking.  Federal 
Reserve  System,  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Securities 

12  CFR  part  263 

Administrative  practice  and 
procediue.  Federal  Reserve  System. 

12  CFR  part  265 

Authority  delegations  (Government 
agencies).  Federal  Reserve  System. 

For  the  reasons  outlined  above,  the 
Board  of  Governors  is  adopting  as  final 
the  interim  rule,  published  at  57  FR 
12992  (April  15, 1992),  that  amends  12 
CFR  parts  211.  225.  263,  and  265  with 
the  following  changes: 

PART  211— INTERNATIONAL 
BANKING  OPERATIONS 

1.  The  authority  citation  for  12  CFR 
part  211  continues  to  read  as  follows: 

Authority:  Federal  Reserve  Act  (12  U.S.C. 
221  et  seq.y.  Bank  Holding  Company  Act  of 
19S6,  as  amended  (12  U.S.C  1841  et  seq): 
the  International  Banking  Act  of  1978  (Pub. 
L  95-369:  92  Stat.  607;  12  U.S.C  3101  et 
seq);  the  Bank  Export  Services  Act  (title  U, 
Pub.  L.  97-290.  96  Stat.  1235);  the 
International  Lending  Supervision  Act  (title 


IX,  Pub.  L  98-181 ,  97  Stat.  1153, 12  U.&C 
3901  et  seq):  and  the  Export  Trading 
Company  Act  Amendments  of  1988  (title  III, 
Pub.  L  100-418, 102  Stat.  1384  (1988)). 

2.  Section  211.2  is  amended  by 
revising  paragraph  (t)  to  read  as  follows: 

1211.2    DefMdon*. 

•        •        •        •        • 

(t)  Representative  office  means  an 
office  that: 

(1)  Engages  solely  in  representational 
and  administrative  functions,  such  as 
soliciting  new  business  or  acting  as 
liaison  between  the  organization's  head 
office  and  customers  in  the  United 
States:  and 

(2)  Does  not  have  authority  to  make 
any  business  decision  (other  than 
decisions  relating  to  the  premises  or 
personnel  of  the  representative  office) 
for  the  account  of  the  organization  it 
represents,  including  contracting  for  any 
deposit  or  deposit-like  liability  on 
behalf  of  the  organization. 

3.  Section  211.21  is  redesignated  as 
§211.20.  Newly  designated  S  211.20  is 
amended  by  revising  paragraphs  (b)(3) 
through  (b)(8)  and  by  adding  new 
paragraphs  (b)(9)  and  (c)  to  read  as 
follows: 

f211^    Authority,  purpose,  and  scope. 

(b)*** 

(3)  Board  approval  of  the 
establishment  of  an  office  of  a  foreign 
bank  in  the  United  States  under  sections 
7(d)  and  10(a)  of  the  IBA  (12  U.S.C. 
3105(d).  3107(a)): 

(4)  The  termination  by  the  Board  of  a 
foreign  bank's  representative  office, 
state  branch,  state  agency,  or 
commercial  lending  company 
subsidiary  under  sections  7(e)  and  10(b) 
of  the  IBA  (12  U.S.C.  3105(e).  3107(b)) 
and  the  transmission  of  a 
recommendation  to  the  Office  of  the 
Comptroller  of  the  Currency  to 
terminate  a  federal  branch  or  federal 
agency  under  section  7(e)(5)  of  the  IBA 
(12  U.S.C.  3105(e)(5)); 

(5)  The  examination  of  an  office  or 
affiliate  of  a  foreign  bank  in  the  United 
States  as  provided  in  sections  7(c)  and 
10(c)  of  the  IBA  (12  U.S.C  3105(c). 
3107(c)); 

(6)  The  disclosure  of  supervisory 
information  to  a  foreign  supervisor 
under  section  15  of  the  IBA  (12  U.S.C. 
3109); 

(7)  The  limitations  on  loans  to  one 
borrower  by  state  branches  and  state 
agencies  of  a  foreign  bank  under  section 
7(h)(2)  of  the  IBA  (12  U.S.C.  3105(h)(2)); 

(8)  The  limitation  of  a  state  branch 
and  a  state  agency  to  conducting  only 


activities  that  are  permissible  for  a 
federal  branch  imder  section  (7)(h)(l)  of 
the  EBA  (12  U.S.C.  3105(h)(1));  and 

(9)  The  deposit  insurance  requirement 
for  retail  deposit  taking  by  a  foreign 
bank  under  section  6  of  the  IBA  (12 
U.S.C.  3104). 

(c)  Additional  requirements. 
Compliance  by  a  foreign  bank  with  the 
requirements  of  this  subpart  and  the 
laws  administered  and  enforced  by  the 
Board  does  not  relieve  the  foreign  bank 
of  responsibility  to  comply  with  the 
laws  and  regulations  administered  by 
the  licensing  authority. 

4.  Section  211.22  is  redesignated  as 
§  211.21  and  is  revised  to  read  as 
follows: 

1211,21    DeflnMons. 

The  definitions  contained  in  $  211.2 
in  subpart  A  of  this  part  apply  to  this 
subpart  except  as  a  term  is  otherwise 
defined  in  this  section: 

(a)  Affiliate,  of  a  foreign  bank  or  of  a 
parent  of  a  foreign  bank,  means  any 
company  that  controls,  is  controlled  by. 
or  is  under  common  control  with,  the 
foreign  bank  or  the  parent  of  the  foreign 
bank. 

(b)  Agency  means  any  place  of 
business  of  a  foreign  bank,  located  in 
any  state,  at  which  credit  balances  are 
maintained,  checks  are  paid,  money  is 
lent,  or,  to  the  extent  not  prohibited  by 
state  or  federal  law,  deposits  are 
accepted  from  a  person  or  entity  that  is 
not  a  citizen  or  resident  of  the  United 
States.  Obligations  shall  not  be 
considered  credit  balances  unless  they 
are: 

(1)  Incidental  to,  or  arise  out  of  the 
exercise  of,  other  lawful  banking 
powers; 

(2)  To  serve  a  specific  purpose; 

(3)  Not  solicited  from  tne  general 
public; 

(4)  Not  used  to  pay  routine  operating 
expenses  in  the  United  States  sudi  as 
salaries,  rent,  or  taxes; 

(5)  Withdrawn  within  a  reasonable 
period  of  time  after  the  specific  purpose 
for  which  they  were  placed  has  been 
accomplished;  and 

(6)  drawn  upon  in  a  manner 
reasonable  in  relation  to  the  size  and 
nature  of  the  accoimt. 

(c)  Banking  subsidiary,  with  respect  to 
a  specified  foreign  bank,  means  a  bank 
that  is  a  subsidiary  as  the  terms  bank 
and  subsidiary  are  defined  in  section  2 
of  the  BHC  Act  (12  U.S.C.  1841). 

(d)  Branch  means  any  place  of 
business  of  a  foreign  buik,  located  in 
any  state,  at  which  deposits  ara  received 
and  that  is  not  an  agency,  as  that  term 

is  defined  in  paragraph  (b)  of  this 
section. 
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(e)  Change  the  status  of  an  office 
means  convert  a  representative  office 
into  a  branch  or  an  agency,  an  agency 
into  a  branch,  a  federal  branch  into  a 
state  branch,  or  a  federal  agency  into  a 
state  agency,  but  does  not  include 
renewal  of  the  Ucense  of  an  existing 
office. 

(f)  Commercial  lending  company 
means  any  organization,  other  than  a 
bank  or  an  organization  operating  under 
section  25  of  the  Federal  Reserve  Act 
(FRA)  (12  U.S.C.  601-604a),  organized 
under  the  laws  of  any  state,  that 
maintains  credit  balances  permissible 
for  an  agency  and  engages  in  the 
business  of  making  commercial  loans. 
Commercial  lending  company  includes 
any  company  chartered  under  Article 
Xn  of  the  banking  law  of  the  State  of 
New  York. 

(g)  Comptroller  means  the  Office  of 
the  Comptroller  of  the  Currency. 

(h)  Control  has  the  same  meaning 
assigned  to  it  in  section  2  of  the  BHC 
Act  (12  U.S.C.  1841),  and  the  terms 
controlled  and  controlling  shall  be 
construed  consistently  with  the  term 
control. 

(i)  Domestic  branch  means  any  place 
of  business  of  a  foreign  bank,  located  in 
any  state,  that  may  accept  domestic 
deposits  and  deposits  that  are  incidental 
to  or  for  the  purpose  of  carrying  out 
transactions  in  foreign  countries. 

(j)  A  foreign  bank  engages  directly  in 
the  business  of  banking  outside  of  the 
United  States  if  the  foreign  bank  engages 
directly  in  banking  activities  usual  in 
connection  with  the  business  of  banking 
in  the  countries  where  the  foreign  bank 
is  organized  or  operating. 

(k)  To  establish  means  to: 

(1)  Open  and  conduct  business 
through  an  office; 

(2)  Acquire  directly,  through  merger, 
consolidation,  or  similar  transaction 
with  another  foreign  bank,  the 
operations  of  an  office  that  is  open  and 
conducting  business; 

(3)  Acquire  an  ofHce  through  the 
acquisition  of  a  foreign  bank  subsidiary 
that  will  cease  to  operate  in  the  same 
corporate  form  following  the 
acquisition; 

(4)  Change  the  status  of  an  office;  or 

(5)  Relocate  an  office  from  one  state 
to  another. 

(1)  Federal  agency,  federal  branch, 
state  agency,  and  state  branch  have  the 
same  meanings  as  in  section  1  of  the 
roA  (12  U.S.C.  3101). 

(m)  Foreign  bank  means  an 
organization  that  is  organized  under  the 
laws  of  a  foreign  country  and  that 
engages  directly  in  the  business  of 
banking  outside  of  the  United  States. 
The  t^rm  foreign  bank  does  not  include 


a  central  bank  of  a  foreign  country  that 
does  not  engage  or  seek  to  engage  in  a 
commercial  banking  business  in  the 
United  States  through  an  office. 

(n)  Foreign  banking  organization 
means  a  foreign  bank,  as  defined  in 
section  1(b)(7)  of  the  IBA  (12  U.S.C. 
3101(7)),  that  operates  a  branch,  agency, 
or  commercial  lending  company 
subsidiary  in  the  United  States,  or  that 
controls  a  bank  in  the  United  States,  and 
any  company  of  which  the  foreign  bank 
is  a  subsidiary. 

(0)  Home  country,  with  respect  to  a 
foreign  bank,  means  the  country  in 
which  the  foreign  bank  is  chartered  ot 
incorporated. 

(p)  Home  country  supervisor,  mth 
respett  to  a  foreign  bank,  means  the 
governmental  entity  or  entities  in  the 
foreign  bank's  home  country  with 
responsibility  for  the  supervision  and 
regulation  of  the  foreign  bank. 

(q)  Licensing  authority  means; 

(1)  The  relevant  state  supervisor,  with 
respect  to  an  application  to  establish  a 
state  branch,  state  agency,  commercial 
lending  company,  or  representative 
office  of  a  foreign  bank;  or 

(2)  The  Comptroller,  with  respect  to 
an  application  to  establish  a  federal 
branch  or  federal  agency. 

(r)  Office  or  office  of  a  foreign  bank 
means  any  branch,  agency, 
representative  office,  or  commercial 
lending  company  subsidiary  of  a  foreign 
bank  in  the  United  States. 

(s)  The  parent  of  a  foreign  bank  means 
any  company  of  which  the  foreign  bank 
is  a  subsidiary;  the  immediate  parent  of 
a  foreign  bank  is  the  company  of  which 
the  foreign  bank  is  a  direct  subsidiary; 
and  the  ultimate  parent  of  a  foreign 
bank  is  the  parent  of  the  foreign  bank 
that  is  not  the  subsidiary  of  any  other 
company. 

(t)  Regional  administrative  office 
means  a  representative  office  that: 

(1)  Is  established  by  a  foreign  bank 
that  operates  one  or  more  branches, 
agencies,  commercial  lending 
companies,  or  banks  in  the  United 
States; 

(2)  Is  located  in  the  same  city  as  one 
or  more  of  the  foreign  bank's  branches, 
agencies,  commercial  lending 
companies,  or  banks  in  the  United 
States;  and 

(3)  Manages,  supervises,  or 
coordinates  the  operations  of  the  foreign 
bank  or  its  affiliates,  if  any,  in  a 
particular  geographic  region. 

(u)  Relevant  state  supervisor  means 
the  state  entity  that  is  authorized  to 
supervise  and  regulate  a  state  branch, 
state  agency,  commercial  lending 
company,  or  representative  office. 

(v)  Representative  office  means  any 
place  of  business  of  a  foreign  bank, 


located  in  any  state,  that  is  not  a  branch, 
agency,  or  subsidiary  of  the  foreign 
bank. 

(w)  State  means  any  state  of  the 
United  States  or  the  District  of 
Columbia. 

(x)  Subsjdjo/y  means  any  organization 
25  percent  or  more  of  whose  voting 
shares  is  directly  or  indirectly  owned, 
controlled,  or  held  with  the  power  to 
vote  by  a  company,  including  a  foreign 
bank  or  foreign  banking  organization,  or 
any  organization  that  is  otherwise 
controlled  or  capable  of  being  controlled 
by  a  foreign  bank  or  foreign  banking 
organization. 
1211^    [RedeeigrMled] 

5.  Section  211.23  is  redesignated  as 
§211.22. 

1211^4    [Redeeigrated] 

6.  Section  211.24  is  redesignated  as 
§  211.23,  paragraphs  (a)  through  (h)  of 
newly  designated  §  211.23  are 
redesignated  as  paragraphs  (b)  through 
(i)  respectively,  and  a  new  paragraph  (a) 
is  added  and  reserved. 

7.  Sections  211.25  through  211.29  are 
redesignated  as  §§  211.24  through 
211.28,  respectively,  and  are  revised  to 
read  as  follows: 

1211^4    Approval  of  officM  of  foreign 
banks;  procedures  for  applications; 
standards  for  approvsl;  rspresentstlve 
office  activltiss  and  standards  for  spprovsl; 
preservstion  of  sxisting  suthortty. 

(a)  Board  approval  of  offices  of  foreign 
banks — (1)  Prior  Board  approval  of 
branches,  agencies,  or  commercial 
lending  companies  of  foreign  banks,  (i) 
Except  as  otherwise  provided  in 
paragraph  (a)(3)  of  this  section,  a  foreign 
bank  shall  obtain  the  approval  of  the 
Board  before  it: 

(A)  Establishes  a  branch,  agency,  or 
commercial  lending  company 
subsidiary  in  the  United  States;  or 

(B)  Acquires  ownerahip  or  control  of 
a  commercial  lending  company 
subsidiary. 

(2)  Prior  Board  approval  of 
representative  offices  of  foreign  banks. 
Except  as  otherwise  provided  in 
paragraphs  (a)(2)  or  (a)(3)  of  this  section, 
a  foreign  bank  shall  obtain  the  approval 
of  the  Board  before  it  establishes  a 
representative  office  in  the  United 
States. 

(i)  Prior  notice  for  regional 
administrative  offices.  After  providing 
45  days'  prior  written  notice  to  the 
Board,  a  foreign  bank  may  establish  a 
regional  administrative  office.  The 
Board  may  waive  the  45-day  period  if  it 
finds  that  immediate  action  is  required 
by  the  circumstances  presented.  The 
notice  period  shall  commence  at  the 
time  the  notice  is  accepted.  The  Board 
may  suspend  the  period  or  require 
Board  approval  prior  to  the 
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establishment  of  such  an  office  if  the 
notification  raises  significant  policy, 
prudential,  or  supervisory  concerns. 

(ii)  Genera]  consent  for  representative 
offices.  The  Boerd  grants  its  general 
consent  for  a  foreign  bank  to  establish 
a  representative  office  that  solely 
engages  in  limited  administrative 
functions  that  are  clearly  defined,  are 
performed  in  connection  vdth  the 
banking  activities  of  the  foreign  bank, 
and  that  do  not  involve  contact  or 
liaison  with  customers  or  potential 
customers  (such  as  separately 
maintaining  back  office  support 
systems),  provided  that  the  foreign  bank 
notifies  the  Board  in  writing  within  30 
days  of  the  establishment  of  the 
representative  office. 

(3)  After-the-fact  Board  approval. 
Where  a  foreign  bank  proposes  to 
establish  a  branch,  agency, 
representative  office,  or  commercial 
lending  company  in  the  United  States 
through  the  acquisition  of,  or  merger  or 
consolidation  with,  a  foreign  bank  with 
an  office  in  the  United  States,  the  Board 
may.  in  its  discretion,  allow  the 
acquisition,  merger,  or  consolidation  to 
proceed  before  an  application  to 
establish  the  office  has  been  filed  or 
acted  u[)on  under  this  section  if: 

(i)  The  foreign  bank  or  banks  resulting 
from  the  acquisition,  merger,  or 
consoUdation,  will  not  directly  or 
indirectly  own  or  control  more  than  5 
percent  of  any  class  of  the  voting 
securities  of,  or  control,  a  U.S.  bank; 

(ii)  The  Board  is  given  reasonable 
advance  notice  of  the  proposed 
acquisition,  merger,  or  consolidation; 

(lii)  Prior  to  consummation  of  the 
acquisition,  merger,  or  consolidation, 
each  of  the  relevant  foreign  banks 
commits  in  writing  to  comply  with  the 
procedures  for  an  application  under  this 
section  within  a  reasonable  period  of 
time  or  has  already  filed  an  application; 
and 

(iv)  Each  of  the  relevant  foreign  banks 
commits  in  writing  to  abide  by  the 
Board's  decision  on  the  application, 
including,  if  necessary,  a  decision  to 
terminate  the  activities  of  any  such  U.S. 
office,  as  the  Board  or  the  Comptroller 
may  require. 

(4)  Notice  of  change  in  ownership  or 
control  or  conversion  of  existing  office. 
A  foreign  bank  with  a  U.S.  office  shall 
notify  the  Board  in  writing  within  10 
days  of  either: 

(i)  A  change  in  the  foreign  bank's 
ownership  or  control  where  the  foreign 
bank  is  acquired  or  controlled  by 
another  foreign  bank  or  company  and 
the  acquired  foreign  bank  with  a  U.S. 
office  continues  to  operate  in  the  same 
corporate  form  as  prior  to  the  change  in 
ownership  or  control;  or 


(ii)  The  conversion  of  a  branch  to  an 
agency  or  representative  office,  an 
agency  to  a  represmitative  office,  a  state 
branch  to  a  federal  branch,  or  a  state 
agency  to  a  federal  agency. 

(5)  Transactions  subject  to  approval 
under  Regulation  Y.  Subpart  B  of  the 
Board's  Regulation  Y  (12  CFR  225.11- 
225.14)  governs  the  acquisition  by  a 
foreign  banking  organization  of  direct  or 
indirect  ownerehip  or  control  of  any 
voting  securities  of  a  bank  or  bank 
holding  company  in  the  United  States  if 
the  acquisition  results  in  the  foreign 
banking  organization's  ownership  or 
control  of  more  than  5  percent  of  any 
class  of  voting  seciuities  of  a  U.S.  bank 
or  bank  holding  company,  including 
through  acouisition  of  a  foreign  banik  or 
foreign  banlung  organization  that  owns 
or  controls  more  than  5  percent  of  any 
class  of  the  voting  securities  of  a  U.S. 
bank  or  bank  holding  company. 

(b)  Procedures  for  application — (1) 
Filing  application.  An  application  for 
the  Board's  approval  pursuant  to  this 
section  shall  be  filed  in  the  manner 
prescribed  by  the  Board. 

(2)  Publication  requirement — (i) 
General.  Except  with  respect  to  a 
proposed  transaction  where  more 
extensive  notice  is  required  by  statute  or 
as  otherwise  provided  in  paragraphs 
(b)(2](ii)  and  (b)(2)(iii)  of  this  section, 
the  applicant  shall  publish  a  notice  in 

a  newspaper  of  general  circulation  in 
the  community  in  which  the  applicant 
proposes  to  engage  in  business.  The 
notice  shall  state  that  an  application  is 
being  filed  as  of  the  date  of  the  notice 
and  provide  the  name  of  the  applicant, 
the  subject  matter  of  the  application,  the 
place  where  comments  should  be  sent, 
and  the  date  by  which  comments  are 
due  pursuant  to  paragraph  (b)(3)  of  this 
section.  The  applicant  shall  fumisK 
with  its  application  to  the  Board  a  copy 
of  the  notice,  the  date  of  its  publication, 
and  the  name  and  address  of  the 
newspaper  in  which  it  was  published. 

(ii)  Exception.  The  Board  may  modify 
the  publication  requirement  of 
paragraph  (b)(2)(i)  of  this  section  in 
appropriate  circumstances. 

(iii)  Federal  branch  or  federal  agency. 
hi  the  case  of  an  application  to  establish 
a  federal  branch  or  federal  agency, 
compliance  with  the  publication 
procedures  of  the  Comptroller  shall 
satisfy  the  publication  requirement  of 
this  section.  Comments  regarding  the 
application  should  be  sent  to  the  Board 
and  the  Comptroller. 

(3)  Written  comments.  Within  30  days 
after  publication  as  required  in 
paragraph  (b)(2)  of  this  section,  any 
person  may  submit  to  the  Board  written 
comments  and  data  on  an  application. 
The  Board  may  extend  the  30-day 


comment  period  if  the  Board  determines 
that  additional  relevant  information  is 
likely  to  be  provided  by  interested 
persons  or  if  other  extenuating 
circumstances  exist. 

(4)  Board  action  on  application— {i) 
Time  limits.  The  Board  shall  act  on  an 
application  from  a  foreign  bank  within 
60  calendar  days  after  the  foreign  bank 
has  been  notified  that  its  application  has 
been  accepted,  unless  the  Board 
determines  that  the  public  interest  will 
be  served  by  providing  additional  time 
to  review  the  application  and  notifies 
the  applicant  that  the  60-day  period  is 
being  extended. 

(ii)  Additional  information.  The  Board 
may  request  any  information  in  addition 
to  that  supplied  in  the  application  when 
the  Board  believes  that  additional 
information  is  necessary  for  its  decision. 

(5)  Coordination  with  other  regulators. 
Upon  receipt  of  an  application  by  a 
foreign  bank  under  tnis  section,  the 
Board  shall  promptly  noUfy,  consult 
with,  and  consider  the  views  of  the 
licensing  authority. 

(c)  Standards  for  approval— (l) 
Mandatory  standards— {i)  General.  As 
specified  in  section  7(d)  of  the  IBA  (12 
U.S.C.  3105(d)),  the  Board  may  not 
approve  an  application  to  establish  a 
branch  or  an  agency,  or  to  establish  or 
acquire  ownership  or  control  of  a 
commercial  lending  company,  unless  it 
determines  that: 

(A)  Each  of  the  foreign  bank  and  any 
parent  foreign  bank  engages  directly  in 
the  business  of  banking  outside  the 
United  States  and  is  subject  to 
comprehensive  supervision  or 
regulation  on  a  consolidated  basis  by  its 
home  country  supervisor;  and 

(B)  The  foreign  bank  has  furnished  to 
the  Board  the  information  that  the  Board 
requires  in  order  to  assess  the 
application  adequately. 

(ii)  Basis  for  determining 
comprehensive  supervision  or 
regulation  on  a  consolidated  basis.  In 
determining  whether  a  foreign  bank  and 
any  parent  foreign  bank  is  subject  to 
comprehensive  supervision  or 
regulation  on  a  consolidated  basis,  the 
Board  shall  determine  whether  the 
foreign  bank  is  supervised  or  regulated 
in  such  a  manner  that  its  home  coimtry 
supervisor  receives  sufficient 
information  on  the  worldwide 
operations  of  the  foreign  bank 
(including  the  relationships  of  the  bank 
to  any  affiliate)  to  assess  the  foreign 
bank's  overall  financial  condition  and 
compliance  with  law  and  regulation,  hi 
making  such  a  determination,  the  Board 
shall  assess,  among  other  factors,  the 
extent  to  which  the  home  country 
supervisor 
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(A)  Ensures  that  the  foreign  bank  has 
adequate  procedures  for  monitoring  and 
controlling  its  activities  worldwide; 

(B)  Obtains  information  on  the 
condition  of  the  foreign  bank  and  its 
subsidiaries  and  offices  outside  the 
home  country  through  regular  reports  of 
examination,  audit  reports,  or 
otherwise; 

(C)  Obtains  information  on  the 
dealings  and  relationships  between  the 
foreign  bank  and  its  affiliates,  both 
foreign  and  domestic; 

(DJReceives  from  the  foreign  bank 
financial  reports  that  are  consolidated 
on  a  worldwide  basis,  or  comparable 
information  that  permits  analysis  of  the 
foreign  bank's  financial  condition  on  a 
worldwide,  consolidated  basis; 

(E)  Evaluates  prudential  standards, 
such  as  capital  adequacy  and  risk  asset 
exposure,  on  a  worldwide  basis. 

(z)  Discretionary  standards.  In  acting 
on  any  application  under  this  subpart, 
the  Board  may  take  into  account: 

(i)  Consent  of  home  country 
supervisor.  Whether  the  home  country 
supervisor  of  the  foreign  bank  has 
consented  to  the  proposed 
establishment  of  a  branch,  agency,  or 
commercial  lending  company 
subsidiary; 

(ii)  Financial  resources.  The  financial 
resources  of  the  foreign  bank  (including 
the  foreign  bank's  capital  position, 
projected  capital  position,  profitability, 
level  of  indebtedness,  and  future 
prospects)  and  the  condition  of  any  U.S. 
office  of  the  foreign  bank; 

(iii)  Managerial  resources.  The 
managerial  resources  of  the  foreign 
bank,  including  the  competence, 
experience,  and  integrity  of  the  officers 
and  directors;  the  integrity  of  its 
principal  shareholders;  management's 
experience  and  capacity  to  engage  in 
international  banking;  and  the  record  of 
the  foreign  bank  and  its  management  of 
complying  with  laws  and  regulations, 
and  of  fulfilling  any  commitments  to, 
and  any  conditions  imposed  by,  the 
Board  in  connection  with  any  prior 
applicaiion; 

(iv)  Sharing  information  with 
supervisors.  Whether  the  foreign  bank's 
home  country  supervisor  and  the  home 
country  supervisor  of  any  parent  of  the 
foreign  bank  share  material  information 
regarding  the  operations  of  the  foreign 
bank  wiUi  other  supervisory  authorities; 

(v)  Assurances  to  Board.  Whether  the 
foreign  bank  has  provided  the  Board 
with  adequate  assurances  that 
information  will  be  made  available  to 
the  Board  on  the  operations  or  activities 
of  the  foreign  bank  and  any  of  its 
affiliates  that  the  Board  deems  necessary 
to  determine  and  enforce  compliance 
with  the  IBA,  the  BHC  Act,  and  other 


applicable  fisderal  bankins  statutes; 
these  assurances  shall  include  a 
statement  from  the  foreign  bank 
describing  the  laws  that  would  restrict 
the  foreign  bank  or  oiy  of  its  parents 
from  providing  information  to  the 
Board; 

(vi)  Compliance  with  U.S.  law. 
Whether  the  foreign  bank  and  its  U.S. 
affiliates  are  in  compliance  with 
applicable  U.S.  law,  and  whether  the 
applicant  has  established  adequate 
controls  and  procedures  in  each  of  its 
offices  to  ensiure  continuing  compliance 
with  U.S.  law,  including  controls 
directed  to  detection  of  money 
laundering  and  other  unsafe  or  unsound 
banking  practices. 

(3)  Additional  factor.  In  acting  on  an 
application,  the  Board  may  consider  the 
needs  of  the  commimity  and  the  history 
of  operation  of  the  foreign  bank  cmd  its 
relative  size  in  its  home  country, 
provided,  however,  that  the  size  of  the 
foreign  bank  shall  not  be  the  sole  factor 
in  determining  whether  an  office  of  a 
foreign  bank  should  be  approved. 

(4)  Board  conditions  on  approval.  The 
Board  may  impose  such  conditions  on 
its  approval  as  it  deems  necessary, 
including  a  condition  which  may  permit 
future  termination  of  any  activities  by 
the  Board  or,  in  the  case  of  a  federal 
branch  or  a  federal  agency,  by  the 
Comptroller,  based  on  the  inability  of 
the  foreign  bank  to  provide  information 
on  its  activities  or  those  of  its  affiliates 
that  the  Board  deems  necessary  to 
determine  and  enforce  compliance  with 
U.S.  banking  laws. 

(d)  Hepresentadve  offices — (1) 
Activities.  A  representative  office  may 
engage  in: 

(i)  Representational  and 
administrative  functions  in  connection 
with  the  banking  activities  of  the  foreign 
bank  which  may  include  soliciting  new 
business  for  the  foreign  bank, 
conducting  research,  acting  as  liaison 
between  the  foreign  bank's  head  office 
and  customers  in  the  United  States, 
performing  any  of  the  activities 
described  in  12  CFR  250.141(h),  or 
performing  back  office  functions,  but 
shall  not  include  contracting  for  any 
deposit  or  deposit-like  liabiUty,  lending 
money,  or  engaging  in  any  other 
banking  activity  for  the  foreign  bank; 
and 

(ii)  Other  functions  for  or  on  behalf  of 
the  foreign  bank  or  its  affiliates,  such  as 
operating  as  a  regional  administrative 
office  of  the  foreign  bank,  but  only  to 
the  extent  that  such  other  functions  are 
not  banking  activities  and  are  not 

f>rohibited  by  applicable  federal  or  state 
aw  or  by  ruling  or  order  of  the  Board. 

(2)  Standards  for  approval  of 
representative  offices.  As  specified  in 


section  10(8)(2)  of  the  IBA  (12  U.S.C 
3107taM2)),  in  acting  on  the  application 
of  a  fbreign  bank  to  establish  a 
represmitative  office,  the  Board  shall 
take  into  account  to  the  extent  it  deems 
appropriate  the  standards  for  approval 
set  out  in  paragraph  (c)  of  this  section. 

(3)  Additional  requirements.  The 
Board  may  impose  any  additional 
requirements  that  it  determines  to  be 
necessary  to  carry  out  the  purposes  of 
the  IBA. 

(e)  Preservation  of  existing  authority. 
Nothing  in  this  subpart  shall  be 
construed  to  relieve  any  foreign  bank  or 
foreign  banking  organization  from  any 
otherwise  applicable  requirement  of 
federal  or  state  law,  including  any 
applicable  licensing  requirement. 

1211^    TanninallonofofneMottorBign 
bank*. 

(a)  Grounds  for  termination — (1) 
General.  Under  sections  7(e)  and  10(b) 
of  the  IBA  (12  U.S.C  3105(e),  3107(b)), 
the  Board  may  order  a  foreign  bank  to 
terminate  the  activities  of  its 
representative  office,  state  branch,  state 
agency,  or  commercial  lending  company 
subsidiary  if  the  Board  finds  that: 

(i)  The  foreign  bank  is  not  subject  to 
comprehensive  supervision  or 
regulation  on  a  consolidated  basis  by  its 
home  country  supervisor  in  accorduice 
with  §  211.24(c)(1)  of  this  subpart;  or 

(ii)(A)  There  is  reasonable  cause  to 
believe  that  the  foreign  bank  or  any  of 
its  affiliates  has  committed  a  violation 
of  law  or  engaged  in  an  unsafe  or 
unsound  banking  practice  in  the  United 
States;  and 

(B)  As  a  result  of  such  violation  or 
practice,  the  continued  operation  of  the 
foreign  bank's  representative  office, 
state  branch,  state  agency,  or 
commercial  lending  company 
subsidiary  would  not  be  consistent  with 
the  public  interest  or  with  the  purposes 
of  the  IBA,  the  BHC  Act,  or  the  Federal 
Deposit  Insurance  Act  (FDI  Act)  (12 
U.S.C.  1811  etseq.). 

(2)  Additional  ground.  The  Board  may 
also  enforce  any  condition  imposed  in 
connection  with  an  order  issued  under 
§211.24  of  this  subpart. 

(b)  Factor.  In  making  its  findings 
under  this  section,  the  Board  may  take 
into  account  the  needs  of  the 
community  as  well  as  the  history  of 
operation  of  the  foreign  bank  and  its 
relative  size  in  its  home  country, 
provided,  however,  that  the  size  of  the 
foreign  bank  shall  not  be  the  sole 
determining  factor  in  a  decision  to 
terminate  an  office. 

(c)  Consultation  with  relevant  state 
supervisor.  Except  in  the  case  of 
termination  pursuant  to  paragraph  (dM3) 
of  this  section,  before  issuing  an  order 
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terminating  the  activities  of  a  state 
branch,  state  agency,  representative 
office,  or  conunerdal  lending  company 
subsidiary  imder  this  section,  the  Board 
shall  request  and  consider  the  views  of 
the  relevant  state  supervisor. 

(d)  Termination  procedures — (1) 
Notice  and  hearing.  Except  as  otherwise 
provided  in  paragraph  (d)(3)  of  this 
section,  an  order  issued  under 
paragraph  (a}(l]  of  this  section  shall  be 
issued  only  after  notice  to  the  relevant 
state  supervisor  and  the  foreign  bank 
and  after  an  opportunity  for  a  hearing. 

(2)  Procedures  for  hearing.  Hearings 
under  this  section  shall  be  conducted 
pursuant  to  the  Board's  Rules  of  Practice 
for  Hearings  (12  CFR  part  263). 

(3)  Expedited  procedure.  The  Board 
may  act  without  providing  an 
opportunity  for  a  hearing  if  it 
determines  that  expeditious  action  is 
necessary  in  order  to  protect  the  public 
interest.  When  the  Board  finds  that  it  is 
necessary  to  act  without  providing  an 
opportunity  for  a  hearing,  the  Board, 
solely  in  its  discretion,  may  provide  the 
foreign  bank  that  is  the  subject  of  the 
termination  order  with  notice  of  the 
intended  termination  order,  grant  the 
foreign  bank  an  opportunity  to  present 
a  written  submission  opposing  issuance 
of  the  order,  or  take  any  other  action 
designed  to  provide  the  foreign  bank 
with  notice  and  an  opportunity  to 
present  its  views  concerning  the  order. 

(e)  Termination  of  federal  branch  or 
federal  agency.  The  Board  may  transmit 
to  the  Comptroller  a  recommendation 
that  the  license  of  a  federal  branch  or 
federal  agency  be  terminated  if  the 
Board  has  reasonable  cause  to  believe 
that  the  foreign  bank  or  any  affiliate  of 
the  foreign  bank  has  engaged  in  conduct 
for  which  the  activities  of  a  state  branch 
or  state  agency  may  be  terminated 
pursuant  to  this  section. 

(0  Voluntary  termination.  A  foreign 
bank  shall  notify  the  Board  at  least  30 
days  prior  to  terminating  the  activities 
of  any  ofBce.  Notice  pursuant  to  this 
paragraph  is  in  addition  to,  and  does  not 
satisfy,  any  other  federal  or  state 
requirements  relating  to  the  termination 
of  an  ofRce  or  the  requirement  for  prior 
notice  of  the  closing  of  a  branch 
pursuant  to  section  39  of  the  FDI  Act  (12 
U.S.C  isaip). 

1211^    Examlnalion  of  offlcM  and 
•ffiiialea  of  foreign  banks. 

(a)  Conduct  of  examinations — (1) 
Examination  of  branches,  agencies, 
commercial  lending  companies,  and 
affiliates.  The  Board  may  examine  any 
branch  or  agency  of  a  foreign  bank,  any 
commercial  lending  company  or  bank 
controlled  by  one  or  more  foreign  banks 
or  one  or  more  foreign  companies  that 


control  a  foreign  bank,  and  any  other 
office  or  affiliate  of  a  foreign  bank 
conducting  business  in  any  state. 

(2)  Examination  of  representative 
offices.  The  Board  may  examine  any 
representative  office  in  the  manner  and 
with  the  frequency  it  deems 
appropriate. 

(b)  Coordination  of  examinations.  To 
the  extent  possible,  the  Board  shall 
coordinate  its  examinations  of  the  U.S. 
offices  and  U.S.  affiUates  of  a  foreign 
bank  with  the  licensing  authority  and, 
in  the  case  of  an  insured  branch,  the 
Federal  Deposit  Insurance  Corporation 
(FDIC),  including  through  simultaneous 
examinations  of  the  U.S.  offices  and 
U.S.  affiliates  of  a  foreign  bank. 

(c)  Annual  on-site  examinations.  Each 
branch,  agency,  or  commercial  lending 
company  subsidiary  of  a  foreign  bank 
shall  be  examined  on-site  at  least  once 
during  each  12-month  period  (beginning 
on  the  date  the  most  recent  examination 
of  the  office  ended)  by: 

(1)  The  Board; 

(2)  The  FDIC,  if  the  branch  of  the 
foreign  bank  accepts  or  maintains 
insured  deposits; 

(3)  The  Comptroller,  if  the  branch  or 
agency  of  the  foreign  bank  is  licensed  by 
the  Comptroller:  or 

(4)  The  state  supervisor,  if  the  office 
of  the  foreign  bank  is  licensed  or 
chartered  by  the  state. 

§211.27    Disclosure  of  supervisory 
information  to  foreign  supervisors. 

(a)  Disclosure  by  Board.  The  Board 
may  disclose  information  obtained  in 
the  course  of  exercising  its  supervisory 
or  examination  authority  to  a  foreign 
bank  regulatory  or  supervisory  authority 
if  the  Board  determines  that  disclosure 
is  appropriate  for  bank  supervisory  or 
regulatory  purposes  and  will  not 
prejudice  the  interests  of  the  United 
States. 

(b)  Confidentiality.  Before  making  any 
disclosure  of  information  pursuant  to 
paragraph  (a)  of  this  section,  the  Board 
shall  obtain,  to  the  extent  necessary,  the 
agreement  of  the  foreign  bank  regulatory 
or  supervisory  authority  to  maintain  the 
confidentiality  of  such  information  to 
the  extent  possible  under  applicable 
law. 

1211.28    Limitation  on  loans  to  one 
borrower. 

(a)  Limitation.  Except  as  otherwise 
provided  in  paragraph  (b)  of  this 
section,  the  total  loans  and  extensions  of 
credit  by  all  the  state  branches  and 
agencies  of  a  foreign  bank  outstanding 
to  a  single  borrower  at  one  time  shall  be 
aggregated  with  the  total  loans  and 
extensions  of  credit  by  all  federal 
branches  and  federal  agencies  of  the 


same  foreign  bank  outstanding  to  such 
borrower  at  the  time  and  shall  be  subject 
to  the  limitations  and  other  provisions 
of  section  5200  of  the  Revised  Statutes 
(12  U.S.C  84).  and  the  regulations 
promulgated  thereunder,  in  the  same 
manner  that  extensions  of  credit  by  a 
federal  branch  or  federal  agency  are 
subject  to  section  4(b)  of  the  IBA  (12 
U.S.C.  3102(b))  as  if  such  state  branches 
and  agencies  were  federal  branches  and 
agencies. 

(b)  Preexisting  loans  and  extensions 
of  credit.  Any  loans  or  extensions  of 
CTodit  to  a  single  borrower  that  were 
originated  prior  to  December  19, 1991 
by  a  state  branch  or  state  agency  of  the 
same  foreign  bank  and  that,  when 
aggregated  with  loans  and  extensions  of 
credit  by  all  other  branches  and 
agencies  of  the  foreign  bank,  exceed  the 
Umits  set  forth  in  paragraph  (a)  of  this 
section,  may  be  brought  into  compliance 
with  such  limitations  through  routine 
repayment,  provided  that  any  new  loans 
or  extensions  of  credit,  including 
renewals  of  existing  unfunded  credit 
lines  or  extensions  of  the  dates  of 
maturity  of  existing  loans,  to  the  same 
borrower  shall  comply  with  the  limits 
set  forth  in  paragraph  (a)  of  this  section. 

8.  A  new  §  211.29  is  added  and 
reserved  to  read  as  follows: 

1211.29    Applications  by  stots-llcsnsed 
branchss  snd  agencies  to  conduct  activities 
not  permissible  for  federal  tKanches — 
[Reserved] 

PART  22S— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL 

1.  The  authority  citation  for  12  CFR 
part  225  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1817(j)(13),  1818. 
18311, 1843(c)(8),  1844(b),  1972(1),  3106. 
3108.  3907.  3909,  3310,  and  3331-3351. 

2.  Section  225.11  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

§  22S.1 1    Transactions  requiring  Board 
spproval. 


(0  Transactions  by  foreign  banking 
organization.  Any  transaction  described 
in  paragraphs  (a)  through  (e)  of  this 

section  by  a  foreign  banking     

organization  (as  defined  in  12  CFR 
211.21(n))  that  involves  the  acquisition 
of  an  interest  in  a  U.S.  bank  or  in  a  bank 
holding  company  for  which  application 
would  be  required  if  the  foreign  banking 
organization  were  a  bank  holding 
company. 

3.  Section  225.12  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 
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{225.12    TransactkNM  not  raqulrkig  Board 
■pprovnL 

(f)  Acquisition  of  foreign  banking 
organization.  The  acquisition  of  a 
foreign  banking  organization  (as  defined 
in  12  CFR  211.21(n))  where  the  foreign 
banking  organization  does  not  directly 
or  indirectly  own  or  control  a  bank  in 
the  United  States,  unless  the  acquisition 
is  also  by  a  foreign  banking  organization 
and  otherwise  subject  to  §  225.11(f)  of 
this  subpart 

PART  263— RULES  OF  PRACTICE  FOR 
HEARINGS 

1.  The  authority  citation  for  12  CFR 
part  26S  is  revised  to  read  as  follows: 

Authority:  5  U.S.C  504;  12  U.S.C  248, 
324.  504,  505, 1817(j).  1818. 1828(c).  1847(b), 
1847(d).  1884(b),  1972(2)(F).  3105.  3107. 
3108,  3907.  3909;  15  U.S.C  21,  78D-4,  78o- 
5,  and  78u-2. 

2.  Section  263.51  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

$263.51    Deflnitkms. 


(c)  Institution  has  the  same  meaning 
as  that  assigned  to  it  in  §  263.3(f)  of 
subpart  A,  and  includes  any  foreign 
bank  with  a  representative  office  in  the 
United  States. 

PART  265— RULES  REGARDING 
DELEGATION  OF  AUTHORITY 

1.  The  authority  citation  for  12  CFR 
part  265  continues  to  read  as  follows: 

Autherily:  12  U.S.C.  248(i]  and  (k). 

2.  Section  265.6  is  amended  by 
revising  paragraph  (b)(2)  and  by  adding 
a  new  paragraph  (f)  to  read  as  follows: 

$  265.6    Function*  detogated  to  General 
Counsat. 


the-fact  application  iat  the  Board's 
approval  to  establish  that  office 
pursuant  to  §  211.24(a)(3)  of  Regulation 
K  (12  CFR  211.24(a)(3));  and 

(2)  To  modify  the  requirement  that  a 
foreign  bank  that  has  applied  to 
establish  a  branch,  agency,  commercial 
lending  company,  or  representative 
office  pursuant  to  §  211.24(a)  of 
Regulation  K  (12  CFR  211.24(a))  shall 
publish  notice  of  the  application  in  a 
newspaper  of  general  circulation  in  the 
community  in  which  the  applicant 
proposes  to  engage  in  business  as 
provided  in  §  211.24{b)(2)(ii)  of 
Regulation  K  (12  CFR  211.24(b)(2Kii)). 

3.  Section  265.7  is  amended  by 
revising  paragraph  (d)(8)  to  read  as 
follows: 

1 265.7    Functions  delegated  to  Dli  actor  of 
Division  of  Banking  Supervision  and 
Regulation. 

•        •        •        •        • 

(d)  *  •  • 

(8)  Conduct  and  coordination  of 
examinations.  To  authorize  the  conduct 
of  examinations  of  the  U.S.  offices  and 
affiliates  of  foreign  banks  as  provided  in 
sections  7(c)  and  10(c)  of  the  IBA  (12 
U.S.C.  3105(c).  3107(c)),  and.  where 
appropriate,  to  coordinate  those 
examinations  with  examinations  of  the 
Office  of  the  Comptroller  of  the 
Currency,  the  Federal  Deposit  Insiuance 
Corporation,  and  the  state  eUtity  that  is 
authorized  to  supervise  or  regulate  a 
state  branch,  state  agency,  commercial 
lending  company,  or  representative 
office. 


(b)  •  •  * 

(2)  Disclosure  to  foreign  authorities. 
To  make  the  determinations  required  for 
disclosure  of  information  to  a  foreign 
bank  regulatory  or  supervisory 
authority,  and  to  obtain,  to  the  extent 
necessary,  the  agreement  of  such 
authority  to  maintain  the  confidentiality 
of  such  information  to  the  extent 
possible  under  applicable  law  (12  CFR 
211.27). 
•        •  .      •        •        • 

(f)  International  banking.  (1)  With  the 
concurrence  of  the  Board's  Director  of 
the  Division  of  Banking  Supervision  and 
Regulation,  to  grant  a  request  by  a 
foreign  bank  to  establish  a  branch, 
agency,  commercial  lending  company, 
or  representative  office  through  certain 
acquisitions,  mergers,  ccHisolidations.  or 
similar  transactions,  and  to  file  an  after- 


4.  Section  265.11  is  amended  by 
adding  paragraph  (d)(ll)  to  read  as 
follows: 

1 265.1 1    Functions  delegated  to  Faderai 
Reserve  Banks. 

•         •         •         •        • 

(d)  *  •  * 

(11)  Establishment  of  additional  office 
by  foreign  bank — (i)  Additional  branch, 
agency,  or  commercial  lending 
company.  To  approve  an  application  by 
a  foreign  bank  to  establish  an  additional 
branch,  agency,  or  commercial  lending 
company  in  the  United  States  pursuant 
to  §  211.24  of  Regulation  K  (12  CFR 
211.24),  provided  that: 

(A)  The  foreign  bank  previously 
received  approval  fi-om  the  Board  to 
establish  a  branch,  agency,  or 
commercial  lending  company  in  the 
United  States  pursuant  to  §  211.24  of 
Regulation  K  (12  CFR  211.24);  and 

(B)  The  application  raises  no 
significant  policy  or  supervisory  issues. 

(ii)  Representative  office.  To  approve 
an  application  by  a  foreign  bank  to 


est^>lish  a  representative  office  in  the 
United  States  pursuant  to  §  211.24  of 
Regulation  K  (12  CFR  211.24).  provided 
that: 

(A)  The  foreign  bank  previously 
received  approval  from  the  Board  to 
establish  a  branch,  agency,  commercial 
lending  company,  or  representative 
office  in  the  United  States  pursuant  to 
211.24  of  Regulation  K  (12  CFR  211.24); 
and 

(B)  The  application  raises  no 
significant  poUcy  or  supervisory  issues. 

By  order  of  the  Board  of  Govemort  of  the 
Federal  Reserve  System,  January  12, 1993. 
William  W.  Ifinies, 
Secretary  of  the  Board. 
(PR  Doc  93-1864  Filed  1-27-93;  8:4S  ami 
BtLUNO  cooc  taio-oi-r 


FEDERAL  DEPOSTT  IT^SURANCE 
CORPORATION 

12  CFR  Part  325 

RiN3064-AA82 
Capital  Maintenar>c« 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
provisions  concerning  the  treatment  of 
intangible  assets  under  the  FDIC's 
capital  maintenance  regulation.  With 
these  amendments,  limited  amounts  of 
purchase  mortgage  servicing  rights 
(PMSRs)  and  purchased  credit  card 
relationships  (PCCRs)  may  be 
recognized  for  purposes  of  calculating 
Tier  1  capital  luider  the  FDIC's  leverage 
capital  and  risk-based  capital  standards. 
However,  all  other  intangible  assets, 
including  goodwill  and  core  deposit 
intangibles,  will  continue  to  be 
deducted  in  determining  the  amount  of 
Tier  1  capital.  Under  this  final  rule,  the 
aggregate  amount  of  PMSRs  and  PCCRs 
that  may  be  recognized  for  regulatory 
capital  purposes  will  be  Umited  to  no 
more  than  50  percent  of  Tier  1  capital. 
In  addition,  the  amount  of  PCCRs  will 
be  subject  to  a  sublimit  of  no  more  than 
25  percent  of  Tier  1  capital.  Certain 
other  conditions,  limitatitHis  and 
restrictions  pertaining  to  these 
intangibles  will  also  apply  and  are  set 
forth  in  the  final  rule.  This  initiative  to 
revise  the  FDIC's  regulatory  capital 
treatment  of  intangible  assets  was 
coordinated  with  the  staffs  of  the  other 
federal  banking  agencies  in  an  effort  to 
eliminate  interagency  differences  and 
achieve  convergence  in  the  way 
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intangibles  are  treated  by  the  agencies 
for  regulatory  capital  purposes. 
EFFECTIVE  DATE:  This  final  rule  will 
become  effective  on  March  1. 1993. 
FOR  FUfmCR  MFORMA-nON  CONTACT: 
Robert  F.  Miailovich,  Associate  Director, 
Division  of  Supervision  (202/898-6918). 
Stephen  G.  Pfeifer,  Examination 
Specialist,  Accounting  Section  (202/ 
898-«904).  or  Claude  A.  RoUin, 
Counsel,  Legal  Division  (202/898-3985). 

SUPPt^MENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act 

No  collections  of  information 
pursuant  to  section  3504(h)  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  are  contained  in  this 
notice.  Consequently,  no  information 
has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review. 

II.  Background  on  Intangible  Assets 

This  section  provides  background 
information  regarding  the  regulatory 
capital  treatment  of  intangible  assets. 
Section  III  provides  a  discussion  and 
analysis  of  the  letters  received  by  the 
FDIC  in  response  to  its  request  for 
comment,  and  section  IV  sets  forth  the 
revised  capital  treatment  of  intangible 
assets. 

In  1985,  the  FDIC  adopted  a  capital 
maintenance  regulation  (12  CFR  part 
325)  that  set  forth  minimum  supervisory 
ratios  of  capital  to  total  assets  (leverage 
capital).  In  deBning  capital  for  the 
purposes  of  that  regulation,  all 
intangible  assets,  other  than  PMSRs, 
were  required  to  be  deducted  from 
equity  capital.  Intangible  assets  were 
handled  in  a  similar  fashion  in  the 
Statement  of  Policy  on  Risk-Based 
Capital  (Appendix  A  to  part  325)  that 
was  adopted  by  the  FDIC  in  1989.  The 
FDIC  subsequently  modified  its 
treatment  of  intangible  assets  in 
December  1990,  when  it  placed  an 
explicit  limit  on  the  amount  of  PMSRs 
that  can  be  recognized  for  regulatory 
capital  purposes  (55  FR  53137, 
December  27, 1990).  In  addition  to  other 
limitations,  the  rule  restricted  the 
amount  of  PMSRs  that  could  be 
recognized  by  a  state  nonmember  bank 
for  regulatory  capital  purposes  to  no 
more  than  50  percent  of  Tier  1  capital. 

To  date.  PMSRs  generally  have  been 
the  only  type  of  intangible  asset  that  the 
FDIC  has  recognized  under  its  capital 
rules.  The  recognition  of  PMSRs  is  due 
in  part  to  certain  characteristics  of 
PMSRs  that  are  viewed  more  favorably 
than  those  of  many  other  intangible 
assets.  These  characteristics  include: 

(1)  The  separability  of  the  intangible 
asset  and  the  abiUty  to  sell  it  separate 


and  apart  from  the  bank  or  the  bulk  of 
the  bank's  assets: 

(2)  The  certainty  that  a  readily 
identifiable  stream  of  cash  flows 
associated  with  the  intangible  asset  can 
hold  its  value  notwithstanding  the 
futureprospects  of  the  bank;  and 

(3)  Tne  existence  of  a  market  of 
sufHcient  depth  to  provide  liquidity  for 
the  intangible  asset. 

A  detailed  discussion  of  PMSRs  and 
the  risks  and  characteristics  associated 
with  these  intangible  assets  was 
included  in  the  February  9. 1990 
Federal  Register  (55  FR  4616). 
Notwithstanding  certain  favorable 
characteristics  associated  with  PMSRs, 
the  risks  inherent  in  this  type  of 
intangible  asset  led  the  FDIC  to  impose 
a  number  of  limitations  on  the  amount 
of  PMSRs  that  could  be  recognized  for 
purposes  of  calculating  Tier  1  capital. 

Subsequent  to  the  FDIC's  adoption  of 
its  rule  on  PMSRs,  which  became 
effective  on  January  28, 1991,  additional 
consideration  was  given  to  assessing 
whether  other  forms  of  intangibles  also 
warrant  more  favorable  regulatory 
capital  treatment.  This  initiative  was 
coordinated  with  the  staffs  of  the  other 
federal  banking  agencies  in  an  effort  to 
eliminate  interagency  differences  and 
achieve  convergence  in  the  way 
intangibles  are  treated  by  the  agencies 
for  regulatory  capital  purposes. 

In  the  pasUthe  FDIC's  capital 
treatment  of  intangible  assets  held  by 
state  nonmember  banks  has  differed  in 
some  respects  from  the  way  the  other 
federal  banking  agencies  handled 
similar  intangible  assets  held  by  the 
depository  institutions  that  they 
supervise,  both  as  to  the  type  of 
intangible  assets  that  were  recognized 
for  regulatory  capital  purposes  and  the 
allowable  amount  of  such  qualifying 
intangibles.  This  inconsistent  treatment 
of  intangibles  among  the  agencies 
creates  confusion  regarding  the  capital 
standards  and  unnecessarily  adds  to  the 
regulatory  burden  imposed  on  banking 
organizations. 

It  also  may  have  led  to  unintended 
competitive  inequities  among  banks  that 
are  supervised  by  different  federal 
regulators. 

In  an  effort  to  provide  more  flexibility 
to  state  nonmember  banks  on  the 
recognition  of  intangible  assets  for 
purposes  of  calculating  Tier  1  capital, 
but  at  the  same  time  maintain  prudent 
capital  standards  and  promote 
consistent  and  uniform  regulatory 
capital  treatment  of  intangible  assets 
among  the  federal  banking  regulators, 
the  FDIC,  in  consultation  with  the  other 
agencies,  proposed  amendments  to  its 
capital  rules  (57  FR  11005,  April  1, 
1992). 


Under  the  proposed  revisions,  limited 
amounts  of  both  PMSRs  and  PCCRs 
would  be  recognized  in  calculating  Tier 
1  capital  under  the  FDIC's  leverage  and 
risk-based  capital  rules,  However,  the 
amounts  of  PMSRs  and  PCCRs  in  excess 
of  these  Hmits,  as  well  as  other 
intangibles  such  as  goodwill  and  core 
deposit  intangibles,  would  continue  to 
be  deducted  from  equity  capital  and 
assets  in  determining  Tier  1  capital. 
Under  the  proposal,  the  aggregate 
amount  of  PMSRs  and  PCCRs  that  could 
be  recognized  for  leverage  and  risk- 
based  capital  purposes  would  be  limited 
to  no  more  than  50  percent  of  Tier  1 
capital  and  the  amount  of  PCCRs 
recognized  for  Tier  1  capital  purposes 
also  would  be  subject  to  a  sublimit  of  no 
more  than  25  percent  of  Tier  1  capital. 
Certain  other  conditions,  limitations, 
and  restrictions  described  in  the 
proposal  would  also  apply. 

Tne  treatment  of  PMSRs  under  the 
proposed  rule  would  be  generally 
consistent  with  the  FDIC's  current  rule. 
However,  the  proposed  recognition  of 
PCCRs  for  regulatory  capital  purposes 
would  represent  a  change  from  the 
FDIC's  existing  rule,  which  favorably 
recognizes  only  intangible  assets  in  the 
form  of  PMSRs. 

ni.  Analysis  of  Comment  Letters 
Received  in  Response  to  Proposal 

Eighteen  comment  letters  were 
received  by  the  FDIC  in  response  to  the 
proposal,  "rhe  commenters  included  five 
frnancial  institution  trade  associations, 
five  banks,  three  bank  holding 
companies,  two  savings  associations, 
and  one  home  builders  trade 
association.  The  remaining  two 
responses  were  joint  letters,  one  from  a 
group  of  14  bank  holding  companies 
and  the  other  from  a  group  of  15 
mortgage  banking  subsidiaries  of  these 
same  holding  companies. 

Only  two  of  the  comment  letters 
expressed  general  opposition  to  the 
proposed  intangible  rule  as  a  whole. 
One  holding  company  considered  it  to 
be  a  serious  and  unnecessary  mistake  to 
continue  to  deduct  all  core  deposit 
intangibles  when  calculating  Tier  1 
capital,  as  if  such  intangible  assets  were 
totally  worthless.  This  respondent 
contended  that  timely  and  efficient 
consolidation  within  the  banking 
industry  may  be  disrupted,  with 
detrimental  implications  for  system 
safety  and  soundness,  if  the  regulatory 
capital  treatment  of  intangible  assets  is 
too  restrictive.  In  addition,  one  financial 
institution  trade  association  believed 
the  proposal  failed  to  reflect  the  true 
value  of  assets  and  operations 
purchased  by  banking  organizations, 
particularly  in  view  of  the  limitations 


on  PMSRs  and  PCCRs.  the  costs 
imposed  by  the  valuation  procedures, 
the  failure  to  recognize  core  deposit 
intangibles,  and  the  narrow  scope  of  the 
proposal's  exemption  for  certain 
mortgage  banking  subsidiaries.  Of  the 
remaining  sixteen  comment  letters, 
eight  provided  specific  comments  but 
no  general  opinion  on  the  proposal  as  a 
whole,  and  the  other  eight  respondents 
supported  the  general  nature  of  the 
proposed  changes. 

Following  is  a  more  detailed 
discussion  of  the  specific  issues  raised 
in  the  comment  letters.  These  issues 
include:  (a)  Types  of  qualifying 
intangible  assets,  (b)  Tier  1  capKal 
limitations,  (c)  market  value  limitations, 

(d)  the  discounted  book  value  approach, 

(e)  treatment  of  excess  servicing,  and  (f) 
other  issues. 

A.  Types  of  Qualifying  Intangible  Assets 

The  FDIC  proposed  to  continue  to 
favorably  recognize  limited  amounts  of 
PMSRs  in  the  calculation  of  Tier  1 
capital  and  to  add  PCCRs  asanother 
typ>e  of  intangible  that  could  be 
recognized  for  regulatory  capital 
calculations.  The  respondents  generally 
supported  the  recognition  of  these  two 
types  of  intangible  assets  in  regulatory 
capital  calculations. 

However,  thirteen  respondents 
specifically  commented  on  the 
treatment  of  core  deposit  intangibles, 
contending  that  core  deposit  intangibles 
should  also  be  recognized  rather  than 
deducted  in  the  calculation  of  Tier  1 
capital.  Many  of  the  letters  discussed 
the  positive  characteristics  of  core 
deposit  intangibles  that  should  permit 
their  favorable  recognition  for  capital 
purposes.  These  commenters  generally 
considered  it  inappropriate  to  deduct 
the  full  amount  of  core  deposit 
intangibles  as  though  the  intangible 
assets  were  entirely  worthless. 

A  discussion  of  the  general 
characteristics  of  several  different  types 
of  intangible  assets  has  been  included  in 
proposals  previously  issued  by  the 
FDIC.  PMSRs  were  discussed  in  a  1990 
proposal  (55  FR  4616,  February  9, 1990) 
and  PCCRs  and  core  deposit  intangibles 
were  discussed  in  the  1992  proposal  (57 
FR  11005.  April  1,1992). 

After  considering  the  letters  received 
in  response  to  the  FDIC's  request  for 
comment  and  reviewing  the  general 
characteristics  associated  with  these 
din^erent  types  of  intangible  assets,  the 
FDIC  has  decided  to  continue  to 
recognize  PMSRs  and  to  begin 
recognizing  PCCRs  for  purposes  of 
calculating  Tier  1  capital,  subject  to 
certain  limitations.  At  the  same  time, 
the  FDIC  believes  that  other  intangible 
assets,  including  goodwill  and  core 


deposit  intangibles,  should  continue  to 
be  deducted.  This  treatment  in  the  final 
rule  is  consistent  with  that  set  forth  in 
the  FDIC's  proposal.  Much  of  the 
opposition  from  commenters  to  this 
aspect  of  the  proposal  focused  on  the 
FDIC's  failure  to  favorably  recognize 
deposit-based  intangibles  in  the 
calculation  of  Tier  1  capital. 

Core  deposit  intangible  assets 
represent  the  unamortized  amount  of 
premiums  that  are  paid  when  a  deposit 
base  is  acquired.  Such  premiums  are 
generally  paid  due  to  the  estimated 
value  inherent  in  the  acquisition  of  a 
customer  base  of  stable,  low-cost,  core 
deposits  as  opposed  to  more  volatile 
and  expensive  alternative  sources  of 
funding  that  a  bank  might  otherwise 
need  to  obtain. 

Core  deposit  intangibles,  however, 
cannot  be  sold  without  selling  the 
underlying  deposits,  and  such  a  sale  of 
deposits  generally  entails  the  transfer  of 
a  comparable  amount  of  assets  to  offset 
the  deposit  liabilities  assumed  by  the 
acquirer.  In  addition,  many  regulatory 
restrictions  exist  which  limit  the 
number  and  type  of  potential  purchasers 
for  a  core  deposit  base  and  the 
accompanying  core  deposit  intangible. 
These  include  regulatory  restrictions 
that  limit  branching,  interstate  banking, 
asset  growth,  and  the  type  of  companies 
that  can  own  banking  organizations. 
Adverse  economic  conditions  may  also 
result  in  a  large  number  of  core  deposits 
being  offered  for  sale  in  a  particular 
market,  which  may  therefore 
significantly  lower  the  amount  of  any 
potential  premium  that  can  be  realized 
in  selling  a  deposit  base. 

All  of  these  factors  may  restrict  the 
number  of  potential  bidders  and  limit  a 
bank's  ability  to  realize  the  estimated 
intangible  value  of  its  core  deposit  base. 
These  factors  tend  to  limit  the 
separability  and  liquidity  of  the  core 
deposit  intangibles,  as  well  as  the  abiUty 
for  these  intangibles  to  hold  their  value 
when  the  depository  institution's 
financial  condition  deteriorates. 

After  considering  the  comment  letters 
received  in  response  to  the  proposed 
rule,  the  FDIC  believes  that  the  general 
characteristics  of  core  deposit 
intangibles  continue  to  warrant  their 
deduction  in  calculating  Tier  1  capital 
under  the  FDIC's  leverage  and  risk- 
based  capital  standards. 

B.  Tier  1  Capital  Limitations 

Under  the  FDIC  proposal,  the 
combined  amount  of  PMSRs  and  PCCRs 
that  could  be  recognized  for  regulatory 
capital  purposes  would  be  limited  to  no 
more  than  50  percent  of  Tier  1  capital. 
This  aggregate  limitation  on  qualifying 
intangibles  is  consistent  with  the  50 


percent  limitation  that  presently  exists 
for  PMSRs.  However,  the  proposal  also 
would  institute  a  sublimit  of  25  percent 
of  Tier  1  capital  on  the  amount  of 
PCCRs  that  may  be  recognized  for 
regulatory  capital  purposes. 

A  number  of  commenters  supported 
the  recognition  of  PMSRs  and  PCCRs, 
but  were  opposed  to  the  limitations  on 
the  amount  of  these  intangibles  that 
would  be  recognized  for  Tier  1  capital 
purposes.  Some  respondents  were 
against  the  50  percent  aggregate 
limitation  on  the  combined  amount  of 
PMSRs  and  PCCRs.  However,  the  FDIC 
continues  to  believe  that  the  50  percent 
aggregate  limitation  is  a  prudent 
supervisory  safeguard  that  minimizes 
the  potential  for  an  institution  to  place 
undue  rehance  on  excessive  amounts  of 
intangibles  in  determining  its 
compliance  with  regulatory  capital 
standards. 

With  respect  to  the  25  percent 
sublimit  on  PCCRs,  nine  commenters 
expressed  specific  opposition  to  this 
restriction  with  only  one  respondent  in 
support  of  the  limitation.  Many 
commenters  believed  that  this  separate 
sublimit  was  unnecessary,  given  the 
other  restrictions  included  in  the 
proposed  rule. 

In  view  of  the  characteristics 
generally  associated  with  PCCRs  that 
were  discussed  in  the  preamble  to  the 
FDIC's  proposal,  and  after  reviewing  the 
comments  that  objected  to  the  sublimit 
on  PCCRs,  the  FDIC  remains  concerned 
about  permitting  this  intangible  asset, 
by  itself,  to  count  for  more  than  25 
percent  of  an  institution's  Tier  1  capital. 

Although  this  sublimit  on  the  amount 
of  PCCRs  that  may  be  recognized  for 
regulatory  capital  purposes  would  be 
more  restrictive  than  that  set  forth  for  ^ 
PMSRs,  it  should  be  noted  that  this 
treatment  of  PCCRs  would  be  more 
favorable  than  what  is  provided  for 
under  the  FDIC's  existing  rule,  which 
deducts  all  PCCRs. 

After  considering  the  foregoing  issues, 
and  in  an  effort  to  achieve  interagency 
convergence  on  the  capital  treatment  of 
intangible  assets,  the  FDIC  has  decided 
to  permit  regulatory  capital  recognition 
of  PCCRs,  subject  to  a  25  percent  of  Tier 
1  capital  sublimit. 

As  more  experience  is  gained  with 
this  newly-recognized  type  of  qualifying 
intangible  asset  and  as  the  market  for 
PCCRs  matures,  the  FDIC  may  consider 
whether  further  adjustments  should  be 
made  to  the  amount  of  PCCRs  that  may 
be  recognized  for  regulatory  capital 
purposes. 

C.  Market  Value  Limitations 

The  FDIC  proposal  also  would  restrict 
the  amount  of  PMSRs  and  PCCRs  that 
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may  be  recognized  for  regulatory  capital 
purposes  to  no  more  than  90  percent  of 
the  fair  market  value  of  the  intangible 
assets  and  would  require  the 
institutions  to  calculate  an  estimated 
fair  market  value  for  these  intangibles  at 
least  quarterly.  In  addition,  an 
independent  market  valuation  would 
need  be  performed  at  least  annually. 

Section  475  of  Federal  E)eposit 
Insurance  Corporation  Improvement  Act 
of  1991  (FDIOA)  (Pub.  L.  102-242) 
provides  that  the  federal  banking 
agencies  shall  determine  the  amount  of 
PMSRs  that  may  be  included  in 
calculating  an  institution's  regulatory 
i:apital  provided  that:  (1)  Such  servicing 
rights  are  valued  at  not  more  than  90 
percent  of  fair  market  value  and  (2)  the 
fair  market  value  of  such  servicing 
rights  is  determined  not  less  often  than 
quarterly.  Thus,  consistent  with  the 
statute  and  the  FDIC's  existing  rule,  the 
FDIC  has  decided  to  retain  these 
restrictions  on  PMSRs. 

With  regard  to  applying  similar 
constraints  on  PCCRs,  nine  of  the  ten 
respondents  who  specifically 
commented  on  this  issue  objected  to  the 
FDIC's  proposal  to  impose  these 
restrictions  on  PCCRs.  In  addition,  one 
commenter  suggested  that  any  market 
valuation  requirements  be  delayed  for 
several  years  and  be  inconsistent  with 
certain  delayed  implementation  dates 
for  fair  market  value  calculations  that 
are  permitted  under  Statement  of 
Financial  Aocoimting  Standards  No. 
107,  "Disclosures  About  Fair  Value  of 
Financial  Instruments"  (FASB  107). 

Given  the  intent  already  expressed  by 
Congress  with  regard  to  limitations  they 
deemed  appropriate  for  PMSRs,  which 
is  the  only  type  of  qualifying  intangible 
currently  recognized  under  the  FDIC's 
existing  capital  rule,  the  FDIC  believes 
it  would  be  inconsistent  and  inequitable 
if  the  final  rule  pennitting  PCCRs  to  be 
recognized  for  regulatory  capital 

[>urposes  did  not  establish  market  value 
imitations  and  quarterly  valuation 
requirements  for  PCCRs  similar  to  those 
already  required  for  PMSRs.  As  a  result, 
the  FDIC's  revised  rule  will  include 
these  provisions  as  conditions  that  must 
be  met  if  a  state  nonmember  bank 
wishes  to  recognize  PCCRs  for  Tier  1 
capital  purposes. 

However,  the  FDIC  has  decided  not  to 
retain  its  existing  requirement  for  an 
independent  market  valuation  of  PMSRs 
that  are  recognized  for  Tier  1  capital 
purposes.  Similarly,  the  FDIC  has  also 
decided  not  to  apply  this  annual 
independent  market  valuation 
requirement  to  PCCRs  that  are 
recognized  in  calculating  regulatory 
capital. 


Of  the  nine  respondents  that 
speciHcally  addressed  the  independent 
market  valuation,  all  were  against  this 
requirement.  Essentially,  the 
commenters  believed  that  the  other 
restrictions  included  in  the  proposal, 
such  as  the  quarterly  internal  market 
valuations  and  the  limitations  on  the 
amount  of  qualifying  intangibles  as  a 
percent  of  Tier  1  capital,  did  away  with 
the  need  for  an  annual  independent 
valuation,  which  they  viewed  as  a 
redundant  and  unnecessary  cost  that 
banks  could  otherwise  avoid. 

The  FDIC  acknowledges  that  certain 
additional  costs  may  be  inciured  as  a 
result  of  the  independent  annual  market 
valuation  requirement.  In  view  of  this 
potential  regulatory  burden  and  after 
considering  the  other  prudential 
safeguards  included  in  this  final  rule  for 
limiting  excessive  concentrations  in 
these  qualifying  intangible  assets,  the 
FDIC  has  decided  not  to  include  the 
annual  independent  market  valuation 
requirement  in  its  final  rule. 

Eliminating  this  aimual  independent 
market  valuation  requirement  will  also 
help  achieve  convergence  with  the 
capital  rules  of  the  other  federal  banking 
agencies.  However,  the  FDIC  reserves 
the  right  to  require  such  independent 
valuations  on  a  case-by-case  basis  in 
those  situations  where  it  is  deemed 
appropriate  for  safety  and  soundness 
purposes. 

D.  Discounted  Book  Value  Approach 

Under  the  FDIC  proposal,  the  book 
value  of  any  qualifying  intangible  assets 
that  are  recognized  for  purposes  of 
calculating  an  institutions's  regulatory 
capital  would  need  to  be  reviewed  at 
least  quarterly  and  adjusted  as 
necessary.  A  writedown  of  the 
intangible  asset  would  be  required  to 
the  extent  that  the  discounted  amount  of 
future  net  cash  flows  is  less  than  the 
intangible  asset's  carrying  amount.  The 
discount  rate  used  for  this  book  value 
calculation  could  not  be  less  than  the 
original  discount  rate  applied  to  the 
intangible  asset  at  the  time  of  its 
acquisition,  based  upon  the  estimated 
net  cash  flows  and  the  price  paid  at  the 
time  of  purchase. 

Some  commenters  objected  to  this 
discounted  book  value  approach  that 
would  need  to  be  appUed  if  the 
institution  wanted  to  recognize  the 
qualifying  intangible  assets  for 
regulatory  capital  purposes,  particularly 
since  generally  accepted  accounting 
principles  (GAAP)  appear  to  permit 
either  a  discounted  or  an  undiscounted 
book  value  approach  to  be  used  for 
intangible  assets.  In  addition,  one 
respondent  considered  this  to  be  a 
potential  difference  between  GAAP  and 


regulatory  reporting  requirements  that 
might  be  contrary  to  the  intent  of 
section  121  of  FDIOA.  Others  objected 
to  the  use  of  the  original  discount  rate 
for  this  discounted  book  value 
calculation. 

The  preamble  to  the  FDIC's  1990  rule 
that  first  placed  Umits  on  the  amount  of 
PMSRs  that  may  be  recognized  for 
regulatory  capital  purposes  (55  FR 
53137,  December  27,  1990)  discussed 
the  benefits  of  a  discounted  book  value 
approach  and  indicated  that  use  of  an 
undiscounted  approach  may  be  unsafe 
or  unsound  practice  because  such  an 
accounting  technique  does  not  promptly 
recognize  losses  inherent  in  the  value  of 
PMSRs  that  arise  as  a  result  of 
unanticipated  prepayments  or  other 
factors  that  may  cause  projected  future 
cash  flows  to  be  lower  than  originally 
anticipated. 

The  FDIC  has  reviewed  the  comment 
letters  that  raised  objections  to  the  use 
of  a  discounted  book  value  approach, 
but  nonetheless  continues  to  believe 
that  a  discounted  book  value  approach 
should  be  used  for  any  qualifying 
intangible  assets  that  are  recognized  for 
regulatory  capital  purposes.  However, 
the  FDIC  acknowledges  that  there  are 
concerns  with  trying  to  impose  an 
accounting  requirement  in  a  capital 
rule. 

As  a  result,  the  FDIC,  in  consultation 
with  the  other  federal  banking  agencies, 
has  agreed  to  support  a  revision  to  the 
instructions  for  the  Consolidated 
Reports  of  Condition  and  Income  (Call 
Reports)  that  are  issued  by  the  Federal 
Financial  Institutions  Examination 
Council  (FFIEC).  Under  the  revised 
FFIEC  Call  Report  instructions,  the  book 
values  reported  in  the  Call  Reports  for 
all  PMSRs  and  PCCRs  will  need  to  be 
determined  on  a  discounted  basis. 
Similar  instructions  are  being  developed 
by  the  Office  of  Thrift  Supervision 
(OTS)  for  the  Thrift  Financial  Reports 
that  are  filed  by  savings  associations. 

Specifically,  the  Call  Report 
instructions  will  require  these  two  types 
of  qualifying  intangible  assets  to  be 
carried  at  a  book  value  that  does  not 
exceed  the  discounted  amount  of 
estimated  future  net  cash  flows. 
Management  of  the  institution  will  need 
to  review  the  carrying  value  at  least 
quarterly,  adequately  document  this 
review,  and  adjust  the  book  value  as 
necessary.  If  unanticipated 
prepayments,  defaults,  accoimt  attrition, 
or  other  events  occur  that  reduce  the 
amount  of  expected  future  net  cash 
flows,  a  writedown  of  the  book  value  of 
the  PMSRs  or  PCCRs  shall  be  made  to 
the  extent  that  the  discounted  amount  of 
future  net  cash  flows  is  less  than  the 
asset's  carrying  amount.The  discount 


rate  used  for  this  book  value  calculation 
shall  not  be  less  than  the  original 
discount  rate  inherent  in  the  intangible 
asset. at  the  time  of  its  acquisition,  based 
upon  the  estimated  net  cash  flows  and 
the  price  paid  at  the  time  of  purchase. 

Given  tnat  the  foregoing  guidance  will 
be  reflected  in  the  Call  Report 
instructions,  a  separate  recitation  of 
these  accounting  requirements  in  the 
final  capital  rule  will  not  be  necessary. 
As  a  result,  the  FDIC  has  decided  to 
eliminate  the  detailed  discussion  of  the 
discounted  book  value  approach  from 
its  capital  rule  and,  in  its  place,  provide 
a  general  reference  indicating  that  the 
book  value  of  these  intangibles  should 
be  determined  in  accordance  with  the 
Call  Report  instructions. 

The  FDIC  also  believes  that  the 
discounted  book  value  treatment 
described  is  consistent  with  section  121 
of  FDICIA,  which  provides  that  the 
accounting  principles  applicable  to 
reports  Hied  with  the  federal  banking 
agencies  by  insured  depository 
institutions  should:  (a)  Result  in 
financial  statements  and  reports  of 
condition  that  accurately  reflect  the 
capital  of  such  institutions;  (b)  facilitate 
effective  supervision  of  the  institutions; 
and  (c)  facilitate  prompt  corrective 
action  to  resolve  the  institutions  at  the 
least  cost  to  the  insurance  funds.  The 
FDIC  believes  that  the  use  of  a 
discounted  book  value  approach  for 
PMSRs  and  PCCRs  will  help  to  achieve 
these  objectives. 

E.  Treatment  of  Excess  Servicing 

The  FDIC  requested  and  received 
specific  comments  on  whether  excess 
servicing  fees  receivable  arising  from 
the  sale  of  residential  mortgages  (excess 
servicing],  which  the  Call  Report 
instructions  permit  to  be  treated  as  a 
tangible  asset,  should  be  subject  to  the 
limitations  placed  on  intangible  assets 
such  as  PMSRs.  The  respondents 
generally  objected  to  the  imposition  of 
limitations  on  the  amount  of  excess 
servicing  assets  that  an  institution  can 
recognize  for  regulatory  capital 
purposes. 

Tne  scope  of  this  final  rule  only 
addresses  intangible  assets;  therefore,  no 
explicit  limits  have  been  placed  on 
excess  servicing.  Nonetheless,  the  FDIC 
notes  that  the  interest  rate  and 
prepayment  risks  associated  with  excess 
servicing  are  similar  to  those  inherent  in 
PMSRs,  for  which  limitations  as  a 
percent  of  Tier  1  capital  already  have 
been  deemed  appropriate. 

Further,  the  interest  rate  and 
prepayment  risks  of  excess  servicing  are 
also  similar  to  those  associated  with 
mortgage-backed,  interest-only  strips.  In 
this  regard,  an  interagency  supervisory 


policy  statement  on  securities  activities 
that  was  adopted  by  the  FDIC  on 
December  30, 1991,  and  which  became 
effective  on  February  10, 1992,* 
generally  views  mortgage-backed, 
interest-only  strips  as  high-risk 
securities  that  are  not  suitable 
investments  for  insured  depository 
institutions  and  that  institutions 
holding  such  securities  should  do  so 
only  to  reduce  interest  rate  risk  in 
accordance  with  safe  and  sound 
practices.  The  policy  statement  also 
provides  that  levels  of  activity  involving 
high-risk  securities  should  be 
reasonably  related  to  an  institution's 
capital,  capacity  to  absorb  losses,  and 
level  of  in-house  management 
sophistication  and  expertise. 

The  policy  statement  encourages 
institutions  to  ensure  that  appropriate 
managerial  and  financial  controls  are  in 
place  to  analyze,  monitor,  and 
prudently  adjust  their  holdings  of  high- 
risk  mortgage  securities  in  an 
environment  of  changing  price  and 
maturity  expectations.  As  a  result,  such 
securities  are  unsuitable  for  the 
investment  portfolio  and  thus  need  to  be 
carried  at  market  or  the  lower  of  cost  or 
market. 

In  view  of  the  supervisory  constraints 
that  already  exist  for  high  risk  mortgage- 
backed  securities,  such  as  interest-only 
strips,  and  given  the  limitations  already 
in  place  on  the  amount  of  PMSRs  that 
can  be  recognized  for  regulatory  capital 
purposes,  legitimate  supervisory 
concern  may  also  arise  if  a  bank  has  a 
significant  concentration  of  tangible 
assets  in  the  form  of  excess  servicing. 
While  no  regulatory  requirements  on 
excess  servicing  are  being  imposed  in 
this  final  rule,  the  FDIC  will  carefully 
scrutinize  state  nonmember  banks  with 
concentrations  of  excess  servicing  and, 
on  a  case-by-case  basis,  may  deduct  part 
or  all  of  the  book  value  of  these  assets 
for  purposes  of  calculating  Tier  1  capital 
if  the  carrying  amounts  of  these  assets 
are  excessive  in  relation  to  their  fair 
value  or  the  capital  accounts  of  the 
institution. 

F.  Other  Issues 

Other  issues  that  were  also  considered 
in  adopting  this  final  rule  on  the  capital 
treatment  of  intangibles,  include;  (1) 
Grandfathering  provisions;  (2) 
exemptions  for  separately  capitalized 
subsidiaries;  and  (3)  limitations  on 
intangibles  as  a  percent  of  original 
purchase  price. 


'  See  FDIC  Financial  Institution  Letter  FIL-7-92. 
dated  January  17, 1992,  which  can  be  obtained  from 
the  FDIC  OfTice  of  Coporale  Communication*  by 
calling  202/898-«996. 


1.  Grandfathering  Provisions 

The  FDIC  requested  comment  on 
whether  the  existing  provision  in  the 
FDIC's  current  rule  that  provides  certain 
grandfathering  treatment  to  PMSRs 
acquired  on  or  before  August  9, 1990 
should  be  retained.  One  thrift 
institution  trade  association  requested 
that  this  grandfather  provision  be 
retained.  However,  the  FDIC  notes  that 
this  provision  was  initially  incorporated 
into  the  FDIC's  capital  rule  in  1990,  at 
a  time  when  the  existing  statutory 
requirements  mandated  that  the  FDIC 
establish  limits  on  the  amount  of  PMSRs 
that  savings  associations  could  count  in 
their  regulatory  capital  calculations. 

In  view  of  the  significant,  pre-existing 
PMSR  concentrations  that  certain 
savings  associations  already  possessed, 
the  FDIC  decided  to  permit  certain 
exceptions  from  the  50  percent  of  Tier 
1  capital  limitation  if  the  PMSRs  had 
been  acquired  on  or  before  February  9, 
1990.  Except  for  the  application  of  the 
FDIC  rule  to  savings  associations,  the 
need  for  including  such  a 
grandfathering  provision  in  the  FDIC'a 
initial  PMSR  rule  would  have  been 
rendered  moot,  since  state  nonmember 
banks  generally  did  not  have  PMSRs 
that  exceeded  this  50  percent  threshold. 
Since  section  475  of  FDICIA  now 
designates  the  OTS  as  the  agency  for 
determining  the  amount  of  PMSRs  that 
savings  associations  may  recognize  for 
capital  purposes,  the  need  to  retain  this 
grandfather  provision  in  the  FDIC  rule 
no  longer  exists.  Therefore,  as  proposed, 
the  FDIC  has  decided  to  eliminate  the 
"Grandfathering"  provision  by  deleting 
paragraph  (f)(5)  from  section  325.5  in 
the  FDIC's  existing  capital  regulation. 

2.  Exemptions  for  Separately 
Capitalized  Subsidiaries 

The  FDIC  also  requested  comment  on 
whether  the  separately  capitalized 
mortgage  banking  subsidiary  exemption 
should  be  retained.  Althou^  one 
respondent,  a  thrift  institution  trade 
association,  favored  the  retention  of  the 
exemption,  other  commenters  believed 
that  the  restrictions  on  meeting  the 
terms  of  this  exemption  were  so  onerous 
that  the  exemptions  had  no  practical 
application.  The  intent  of  the  separately 
capitalized  subsidiary  rule,  when  it  was 
initially  adopted  in  1990,  was  to  permit 
institutions  that  wished  to  acquire 
significant  concentrations  in  PMSRs 
above  the  50  percent  of  Tier  1  capital 
limitation  to  be  able  to  do  so,  provided 
that  these  intangible  assets  were  placed 
in  a  separately  capitalized  subsidiary 
and  funded  with  noninsured  sources  of 
funds  provided  by  outside  third  party 
investors  and  lenders. 
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Under  this  exemption.  PMSRs  held  by  ' 
the  subsidiary  are  not  deducted  in 
determining  Tier  1  capital.  Rather,  only 
the  amount  of  the  parent  bank's 
investments  in.  and  loans  to,  the 
separately  capitalized  subsidiary  would 
be  deducted  for  regulatory  capital 
purposes.  Based  on  the  comments 
received,  the  perceived  imattractiveness 
of  the  separately  capitahzed  mortgage 
banking  subsidiary  exemption  given  the 
nature  of  the  restrictions  and 
conditions,  and  in  order  to  achieve 
convergence  with  the  rules  of  the  other 
federal  banking  agencies,  the  FDIC  has 
decided  to  eliminate  the  "Exemption  for 
certain  mortgage  banking  subsidiaries" 
provision  by  deleting  paragraph  (0(6) 
from  section  325.5  ofihe  existing  capital 
regulation. 

In  this  regard,  the  FDIC  notes  that  the 
only  favorable  response  to  maintaining 
this  provision  came  from  a  trade 
association  that  has  many  savings 
associations  as  members.  However, 
pursuant  to  section  475  of  FDICIA,  the 
OTS,  rather  than  the  FDIC.  is  now 
responsible  for  establishing  the 
appropriate  restrictions  on  the  amount 
of  PMSRs  that  a  savings  association  may 
recognize  under  the  OTS  capital  rules. 

3.  Limitations  on  Intangibles  as  a 
Percent  of  Original  Purchase  Price 

Among  other  limitations,  and 
consistent  with  the  purchase  price 
limitation  on  PMSRs  in  the  existing 
rule,  the  FDIC  proposed  to  limit  the 
allowable  amount  of  qualifying 
intangible  assets  to  no  more  than  90 
percent  of  their  original  purchase  price. 
This  constraint  was  incorporated  in 
section  301  of  the  Financial  Institutions 
Reform,  Recovery,  and  Enforcement  Act 
of  1989  (FIRREA)  and  applied  directly 
to  savings  associations.  In  accordance 
with  FIRREA,  the  FDIC  had  the 
responsibility  to  establish  limits  on  the 
amount  of  PMSRs  that  a  savings 
association  could  recognize  for 
regulatory  capital  purposes.  The  90 
percent  of  original  purchase  price 
limitation  was  incorporated  into  the 
FDIC's  regulations  when  the  FDIC 
established  its  initial  PMSR  rule  in 
1990.  However,  consistent  with  section 
475  of  FDICIA,  this  restriction  no  longer 
needs  to  be  applied. 

Therefore,  in  an  effort  to  eliminate  an 
unneeded  regulatory  burden  that  is  no 
longer  required  by  statute,  and  in  view 
of  the  other  restrictions  that  will  apply 
to  qualifying  intangibles,  including  the 
90  percent  of  fair  market  value 
limitation  and  the  limitations  on 
qualifying  intangibles  as  a  percent  of 
Tier  1  capital,  the  FDIC.  in  consultation 
with  the  other  federal  banking  agencies. 


has  decided  to  eliminate  the  90  percent 
of  original  purchase  price  limitation. 

IV.  Revised  FDIC  Capital  Treatment  of 
Intangible  Aaeets 

Under  the  revisions  being  adopted  by 
the  FDIC,  all  intangible  assets,  other 
than  limited  amounts  of  PMSRs  and 
PCCRs,  will  be  deducted  in  determining 
Tier  1  capital.  With  respect  to  the 
amount  of  PMSRs  and  PCCRs  that  will 
be  recognized  for  regulatory  capital 
purposes,  the  following  conditions, 
limitations  and  restrictions  will  apply: 

(1)  S4arket  Valuations 

A  valuation  of  the  estimated  feir 
market  value  of  the  intangible  assets 
shall  be  performed  at  least  quarterly. 
The  quarterly  market  valuation  shall 
include  adjustments  for  any  signiRcant 
changes  in  original  valuation 
assumptions,  including  changes  in 
prepayment  estimates  or  attrition  rates. 
The  valuation  shall  be  based  on  an 
analysis  of  the  current  fair  market  value 
of  the  intangible,  determined  by 
applying  an  appropriate  market 
discount  rate  to  the  net  cash  flows 
expected  to  be  generated  from  the 
intangible  assets.  The  FDIC  in  its 
discretion  may  require  independent 
market  valuations  on  a  case-by-case 
basis  where  it  is  deemed  appropriate  for 
safety  and  soundness  purposes. 

(2)  Market  Value  Limitation 

For  purposes  of  calculating  Tier  1 
capital  under  the  final  rule  (but  not  for 
Hnancial  statement  purposes),  the 
balance  sheet  assets  for  PMSRs  and 
PCCRs  will  be  reduced  to  an  amount 
equal  to  the  lesser  of: 

(a)  90  percent  of  fair  market  value  of 
the  intangible  assests,  determined  in 
accordance  with  (1)  above;  or 

(b)  100  percent  of  the  remaining 
unamortized  book  value  of  the 
intangible  assets,  determined  in 
accordance  with  the  instructions  for  the 
preparation  of  Consolidated  Reports  of 
Condition  and  Income  (Call  Reports). 

(3)  Tier  1  Capital  Limitation 

The  maximum  allowable  amount  of 
PMSRs  and  PCCRs,  in  the  aggregate, 
will  be  limited  to  the  lesser  of: 

(a)  50  percent  of  the  amount  of  Tier 
1  capital '  that  exists  before  the 
deduction  of  any  disallowed  PMSRs  and 
any  disallowed  PCCRs;  or 

(b)  The  amount  of  PMSRs  and  PCCRs 
determined  in  accordance  with  (20) 
above. 


'This  percentage  of  capital  limitation  is 
calctilaltKi  based  on  the  amount  of  Tier  1  capital 
that  exists  before  the  deduction  of  any  disallowed 
PMSRs  and  disallowed  PCCRs  but  after  ifaa 
deduction  of  nonqualifying  intangible  assets,  such 
as  goodwill  and  core  deposit  intangibles. 


(4)  Purchased  Credit  Card  Relationships 
Limitation 

In  addition  to  the  aggregate  limitation 
on  PMSRs  and  PCCRs  set  forth  in  (3) 
above,  a  sublimit  will  apply  to  PCCRs. 
The  maximum  allowable  amount  of 
PCCRs  will  be  limited  to  the  lesser  of: 

(a)  25  percent  of  the  amount  of  Tier 
1  capital '  that  exists  before  the 
deduction  of  any  disallowed  PMSRs  and 
any  disallowed  PCCRs;  or 

(b)  The  amount  of  PCCRs  determined 
in  accordance  with  (20)  above. 

V.  Regulatory  Flexibility  Act  Statement 

The  Board  of  Directors  of  the  FDIC 
has  concluded,  after  reviewing  the  final 
regulations,  that  they  will  not  impose  a 
significant  economic  hardship  on  small 
institutions.  The  final  rules  do  not 
necessitate  the  development  of 
sophisticated  recordkeeping  or  reporting 
systems  by  small  institutions  nor  will 
small  institutions  need  to  seek  out  the 
expertise  of  specialized  accountants, 
lawyers  or  managers  to  comply  with  the 
regulation.  The  Board  of  Directors  of  the 
FDIC  hereby  certifies  pursuant  to 
section  605  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605)  that  these 
amendments  to  part  325  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  business 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq).  In  light  of  this  certification,  the 
Regulatory  Flexibility  Act  requirements 
(at  5  U.S.C.  603,  604)  to  prepare  initial 
and  final  regulatory  flexibility  analyses 
do  not  apply. 

List  of  Subjects  in  12  CFR  Part  325 

Bank  deposit  insurance,  Banks, 
Banking,  Capital  adequacy.  Reporting 
and  recordkeeping  requirements.  State 
nonmember  banks.  Savings  associations. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  of  Directors  of  the 
Federal  I>eposit  Insurance  Corporation 
hereby  amends  part  325  of  title  12  of  the 
Code  of  Federal  Regulations  as  follows: 

PART  325-{AMENDED] 

1.  The  authority  citation  for  part  325 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1815(a).  1815(b), 
1816, 1818(a),  1818(b),  1818(c),  1818(1),  1819 
(Tenth),  1828(c),  1828(d},  1828(i),  1828(n), 
1828(o),  18310,  3907,  3909;  Pub.  L  102-233. 
105  Stat.  1761. 1790  (12  U.S.C.  1831n  note); 
Pub.  L  102-242, 105  Stat.  2236,  2386  (12 
U.S.Q  1828  note). 

S  325.2    [AmwKled] 

2.  Section  325.2(t)  is  amended  by 
adding  the  words  "and  purchased  credit 
card  relationships"  immediately  after 
the  words  "mortgage  servicing  rights" 
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and  by  removing  the  phrase  "and 
investments  in  mortgage  banking 
subsidiaries  subject  to  §  325.5(f)(7)  of 
this  part". 

f325J    [AiTMndMq 

3.  Section  325. 2(v)  is  amended  by 
removing  the  phrase  "325.5(c).  325.5(d) 
and  325.5(fK7)"  and  replacing  it  with 
the  phrase  "325.5(c)  and  325.5(d)"  and 
by  adding  the  words  "and  purchased 
credit  card  relationships"  immediately 
after  the  words  "mortgage  servicing 
rights". 

4.  Section  325.5(0  is  revised  to  read 
as  follows: 

f  325.5    MiscellanMu*. 

■         •         •         *        • 

(f)  Treatment  of  purchased  mortgage 
servicing  rights  and  purchased  credit 
card  relationships.  For  purposes  of 
determining  Tier  1  capital  imder  this 
part,  purchased  mortgage  servicing 
rights  and  purchased  credit  card 
relationships  will  be  deducted  from 
assets  and  from  equity  capital  to  the 
extent  that  the  purchased  mortgage 
servicing  rights  and  purchased  credit 
card  relationships  do  not  meet  the 
conditions,  Umitations,  and  restrictions 
described  in  this  section. 

(1)  Market  valuations.  A  valuation  of 
the  estimated  fair  market  value  of 
purchased  mortgage  servicing  rights  and 
purchased  credit  card  relationships 
shall  be  performed  at  least  quarterly. 
The  quarterly  market  valuation  shall 
include  adjustments  for  any  significant 
changes  in  the  original  valuation 
assumptions,  including  changes  in 
prepayment  estimates  or  attrition  rates. 
The  valuation  shall  be  based  on  an 
analysis  of  the  current  fair  market  value 
of  the  purchased  mortgage  servicing 
rights  and  purchased  credit  card 
relationships,  determined  by  applying 
an  appropriate  market  discount  rate  to 
the  net  cash  flows  expected  to  be 
generated  from  the  intangible  assets. 
The  FDIC  in  its  discretion  may  require 
independent  market  valuations  on  a 
case-by-case  basis  where  it  is  deemed 
appropriate  for  safety  and  soundness 
purposes. 

(2)  Market  value  limitation.  For 
purposes  of  calculating  Tier  1  capital 
under  this  part  (but  not  for  financial 
statement  purposes),  the  balance  sheet 
assets  for  purchased  mortgage  servicing 
rights  and  purchased  cre(ht  card 
relationships  will  be  reduced  to  an 
amount  equal  to  the  lesser  of: 

(i)  90  percent  of  the  feir  market  value 
of  the  intangible  assets,  determined  in 
accordance  with  paragraph  (f)(1)  of  this 
.section;  or 

(ii)  100  percent  of  the  remaining 
unamortized  book  value  of  the 


intangible  assets,  determined  in 
accordance  with  the  instructions  for  the 
preparation  of  Consolidated  Repoarta  of 
Condition  and  Income  (Call  Reports). 

(3)  Tier  1  capital  limitation.  The 
maximum  allowable  amount  of 
purchased  mortgage  servicing  rights  and 
purchased  credit  care  relationships,  in 
the  aggregate,  will  be  Umited  to  the 
lesser  ot. 

(i)  Fifty  percent  of  the  amount  of  Tier 
1  capital  that  exists  before  the  deduction 
of  any  disallowed  purchased  mortgage 
servicing  rights  and  any  disallowed 
purchased  credit  card  relationships;  or 

(ii)  The  amount  of  purchased 
mortgage  servicing  rights  and  purchased 
credit  card  relationships  determined  in 
accordance  with  paragraph  (f)(2)  of  this 
section. 

(4)  Purchased  credit  card 
relationships  limitation.  In  addition  to 
the  aggregate  limitation  on  purchased 
mortgage  servicing  rights  and  purchased 
credit  card  relationships  set  forth  in 
paragraph  (f)(3)  of  this  section,  a 
sublimit  will  apply  to  purchased  credit 
card  relationships.  The  maximum 
allowable  amoimt  of  purchased  credit 
card  relationships  will  be  limited  to  the 
lesser  of: 

(i)  Twenty-five  percent  of  the  amount 
of  Tier  1  capital  that  exists  before  the 
deduction  of  any  disallowed  piu'chased 
mortgage  servicing  rights  and  any 
disallowed  purchased  credit  card 
relationships;  or 

(ii)  The  amoimt  of  purchased  credit 
card  relationships  determined  in 
accordance  with  paragraph  (f)(2)  of  this 
section. 


Appendix  A  to  Part  325    [Amended] 

5.  Section  I.A.I,  of  appendix  A  to  part 
325  is  amended  by  adding  the  words 
"and  purchased  credit  card 
relationships"  immediately  following 
the  words  "mortgage  servicing  rights" 
each  time  they  appear. 

Appendix  A  to  Part  325    (Amended] 

6.  Section  I.B.(l)  of  appendix  A  to 
part  325  is  amended  by  adding  the 
words  "and  purchased  credit  card 
relationships"  immediately  following 
the  words  "mortgage  servicing  rights" 
each  time  they  appear  in  section  I.B.(1) 
and  footnote  8  thereta 

Appendix  A  to  Part  325    [Amended] 

7.  Table  I  in  appendix  A  to  part  325 
is  amended  by  adding  the  words  "and 
purchased  credit  card  relationships" 
immediately  following  the  words 
"mortgage  servicing  rights". 


Appendix  A  to  Part  325    [Amended] 

8.  Footnote  1  to  Table  I  in  appendix 
A  to  part  325  is  amended  by  removing 
the  phrase  "preferred  stock,  minority 
interests,  and  mortgage  servicing  riffiXM" 
and  replacing  it  with  the  phrase 
"preferred  stock  and  minority 
interests". 

Appenduc  A  to  Part  325    [Amendad] 

0.  Footnote  2  to  Table  I  in  appendix 
A  to  part  325  is  amended  by  revising  the 
first  sentence  to  read  as  follows: 

The  amounts  of  purchased  mortgage 
servicing  rights  and  purchased  credit  card 
relationships  that  can  be  recognized  far 
purposes  of  calculating  Tier  1  capital  are 
subject  to  the  limitations  set  forth  in 
§  325.5(f)  of  the  FDlC's  regulations. 

Appmdix  B  to  Part  325    [Amended] 

10.  Section  IV.A.  of  appendix  B  to 
part  325  is  amended  by  adding  the 
words  "and  purchased  credit  card 
relationships"  immediately  following 
the  words  "mortgage  servicing  rights" 
each  time  they  appear  in  section  IV.A. 
and  footnote  1  thoeto. 

Appendix  B  to  Part  325    [Amended) 

11.  Section  V.  of  appendix  B  to  part 
325  is  amended  by:  removing  the  phrase 
"three  exceptions"  in  the  first  paragraph 
and  replacing  it  with  the  phrase  "two 
exceptions";  removing  the  sixth 
sentence  in  the  second  paragraph; 
removing  the  phrase  "and  mortgage 
banking  subsidiaries"  in  the  last 
sentence  of  the  second  paragraph;  and 
removing  the  phrase  "third  exception" 
in  the  first  sentence  in  the  third 
paragraph  and  replacing  it  with  the 
phrase  "second  exception". 

By  order  of  the  Board  of  Directars. 

Dated  at  Washington,  DC  diis  12th  day  of 
January,  1993. 

Federal  Deposit  Insurance  Caqxmrtian. 
Hoyte  L.  BnMnann, 
Executive  Secretary. 
[FR  Doc  93-2000  Filed  l-27-«3:  8:4S  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  AviaUon  Administration 
14  CFR  Part  39 


[Docket  No.  82-fM«-134-AO; 
39-9462;  AO  83-01-08] 


Airworttilneae  Directives;  Beech  Model 
400  and  Mitsubishi  Model  MU-300-10 
Airplanes 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 
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SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Beech  Model  400  and 
Mitsubishi  Model  MU-300-10 
airplanes,  that  requires  a  revision  to  the 
Airplane  Fhght  Manual  (AFM)  to 
include  certain  performance  limitations. 
This  amendment  is  prompted  by  results 
of  recent  tests  that  have  revealed  that 
climb  performance  with  one  engine 
inoperative  was  less  than  that  shown  in 
the  AFM  for  these  airplanes.  In      < 
addition,  Ni  thrust  settings  made  by  the 
pilot  during  takeoff  roll  have  been 
observed  to  decrease  as  takeoff 
progresses,  resulting  in  a  decrease  in 
thrust  that  is  currently  not  accounted  for 
in  the  AFM.  The  actions  specified  by 
this  AD  are  intended  to  ensure  that  the 
required  minimum  takeoff  and  climb 
performance  can  be  achieved  for  each 
approved  combination  of  takeoff  or 
landing  configuration,  weight,  pressure 
altitude,  and  temperature. 

DATES:  Effective  March  4, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  EKrector 
of  the  Federal  Rejgister  as  of  March  4. 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Beech  Aircraft  Corporation,  P.O. 
Box  85,  Wichita,  Kansas  67201-0085. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Transport  Airplane  Directorate, 
Rules  Docket.  1601  Lind  Avenue.  SW.. 
Renton.  Washington;  or  at  the  FAA. 
Small  Airplane  Directorate.  Wichita 
Aircraft  Certification  Office.  1801 
Airport  Road,  room  100,  Mid-Continent 
Airport,  Wichita,  Kansas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  hW..  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Carlos  Blacklock,  Aerospace  Engineer. 
Flight  Test  Branch,  ACE-160W,  FAA, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209;  telephone  (316)  946-4166;  fax 
(316)946-4407. 
SUPPIEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  all  Beech  Model  400  and 
Mitsubishi  Model  MU-300-10  airplanes 
was  published  in  the  Federal  Register 
on  October  15, 1992  (57  FR  47300).  That 
action  proposed  to  require  a  revision  to 
the  Airplane  Flight  Manual  (AFM)  to 
include  certain  performance  limitations. 

hiterested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 


comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 
The  FAA  has  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  64  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $3,520,  or  $55  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"major  rule"  under  Executive  Order 
12291;  (2)  is  not  a  "significant  rule" 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979);  and  (3)  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  SubjecU  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 


139.13    [AnMndad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-01-08.  Beech  Aircraft  Corporation: 

Amendment  39-8462.  Docket  92-NM- 
134-AD. 

Applicability:  All  Beech  Model  400 
airplanes  and  Mitsubishi  Model  MU-300-10 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  the  required  minimum 
takeoff  and  climb  performance  can  be 
achieved  for  each  approved  combination  of 
takeoff  or  landing  configuration,  weight, 
pressure  altitude,  and  temperature, 
accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD.  revise  the  Limitations  Section  of 
the  FAA-approved  BEECH)ET  400  Airplane 
Flight  Manual  by  inserting  the  new  pages 
contained  in  the  BEECH)ET  400  Airplane 
Flight  Manual.  A9  Revision,  part  number 
128-590001-1 3 A9,  dated  August  14. 1992. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (AGO).  ACE- 
115W,  FAA,  Small  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Wichita  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  Erom  the  Wichita  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  revision  of  the  AFM  shall  be  done 
in  accordance  with  BEECHJET  400  Airplane 
Flight  Manual,  A9  Revision,  part  number 
12&-S90001-13A9,  dated  August  14. 1992, 
which  contains  the  list  of  effective  pages 
specified  on  pages  1  through  3  of  the 
"Instruction  Sheet"  (A9  Revision,  dated 
August  14, 1992).  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  Part  51.  Copies  may  be 
obtained  from  Beech  Aircraft  Corporation. 
P.O.  Box  85,  Wichita.  Kansas  67201-0085. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate.  1601  lind 
Avenue.  SW..  Renton.  Washington;  or  at  the 
FAA,  Small  Airplane  Directorate.  Wichita 
Aircraft  Certification  Office.  1801  Airport 
Road,  room  100.  Mid-Continent  Airport. 
Wichita,  Kansas;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW..  suite  700,  Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
March  4. 1993. 


Issued  in  Rentan,  Washington,  on 
December  30, 1992. 
David  C.  HmMl. 

Transport  Airplane  Directorate,  Aircraft 
Certification  Service. 
|FR  Doc.  93-1614  Filed  1-27-93;  8:45  am] 
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14CFnPart71 

[AirspcK*  Doclwt  Na  92-A8W-iq 

Alteration  of  J«t  Routes 

AGENCY:  Federal  Aviation 
Admiuistration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  alters  the 
descriptions  of  Jet  Routes  J-29,  J-101,  }- 
180  located  in  the  State  of  Texas.  The 
realignment  of  these  jet  routes  will 
resolve  traffic  congestion  at  a  crossing 
point  north  of  Dallas,  TX.  This  action 
will  relocate  the  crossing  point 
northeast  of  Lufkin,  TX,  thereby 
permitting  departures  from  Dallas/Fort 
Worth,  TX,  to  reach  cruising  altitude 
before  crossing  the  intersection. 
EFFECTIVE  DATE:  0901  u.t.c,  April  1, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  W.  Still,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9250. 

SUPPt.EMENTARY  INFORMATION: 

History 

On  June  25. 1992,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  realign 
three  jet  routes  located  in  the  State  of 
Texas  (57  FR  28469).  Interested  parties 
were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Except  for 
editorial  changes,  this  amendment  is  the 
.same  as  that  proposed  in  the  notice.  Jet 
routes  are  published  in  section  71.607  of 
FAA  Order  7400. 7 A  dated  November  2, 
1992,  and  effective  November  27. 1992. 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  jet  routes  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  realigns  J- 
29.  J-101.  and  J-180.1ocated  in  the  State 


of  Texas.  The  real^ment  of  these  jet 
routes  will  resolve  traffic  congestion  at 
a  crossing  point  north  of  Dallas,  TX. 
This  amendment  will  tekxate  the 
intersection  east  thereby  allowing  the 
Dallas/Fort  Worth  departures  to  reach 
cruising  altitude  before  crossing  that 
intersection.  This  acticm  will  reduce 
controller  workload. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certiRed  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Snbiects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference,  Jet  routes. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Aatbority:  49  U.S.C  app.  1348(a),  1354(a), 
1510;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7A. 
Compilation  of  Regulations,  dated 
November  2,  1992,  and  effective 
November  27, 1992.  is  amended  as 
follows: 

Section  71 .607    Jet  Routes. 

•         •         •         •         * 

}-29    (Revised] 

From  the  INT  of  the  United  States/Mexican 
Border  and  the  Corpus  Christi.  TX,  229" 
radial  via  Corpus  Qiristi;  Palacios,  TX; 
Humble,  TX;  Lufkin,  TX;  Elm  Grove.  LA;  El 
Dorado,  AR;  Memphis.  TN;  Pocket  Qty,  IN; 
INT  Pocket  aty  051°  and  Rosewood,  OH, 
230°  radials;  Rosewood;  Dryer,  OH; 
Jamestown,  NY;  Syracuse,  NY;  Plattsbui:gb, 


NY;  Btagat.  ME;  to  Praaque  Isle.  MB.  Tbe 
airspace  within  Mexico  is  excluded. 


1-101    [Ravtowl] 

Prom  Humble,  TX.  via  Lufkin.  TX;  Elm 
Grove,  LA;  Uttle  Rock.  AR;  St.  Louis.  MO; 
Capital,  IL;  Pontiac,  IL;  Joliet,  IL;  Northbrook. 
IL;  Badger,  WI;  Green  Bay.  WI;  to  Sault  Ste 
Marie,  MI. 


MM    (Heriaed] 

From  Humble.  TX;  Daisetta,  TX;  INT 
Daisetta  030°  and  El  Dorado,  AR.  206* 
radials;  El  Dorado;  to  Little  Rock,  AR. 


Issued  in  Washington,  DC,  on  January  IS, 
1993. 

WUlisCNebaa. 

Acting  Manager,  Aiispace-Faies  and 
Aeronautical  Information  Division. 
IFR  Doc.  93-2049  Filed  1-27-93;  8:45  am] 
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COMMOOriY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  4 

Commodity  Pool  Operators;  Exclusion 
for  Certain  Othsrwiss  Rsguiatsd 
Persons  From  ths  DsfMtion  of  the 
Term  "Commodity  Pool  Operator" 

AGENCY:  C^ommodity  Futures  Trading 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  On  October  20, 1992,  the 
Commodity  Futures  Trading 
Commission  ("Commission"  or 
"CFTC")  published  for  comment 
proposed  amendments  to  Regulation  4.5 
("the  proposal"),  *  which  excludes 
certain  otherwise  regulated  persons 
from  the  definition  of  the  term 
"commodity  pool  operator"  ("CPO"). 
The  rule  currently  permits  such  persons 
to  maintain  this  exclusion  to  the  extent 
that,  inter  alia,  (1)  the  commodity 
futures  or  option  positions  which  they 
assume  are  either  bona  fide  hedging 
positions  or  long  positions 
(accompanied  by  a  cash  set-aside) 
which  are  "incidental  to  a  qualifying 
entity's  activities  in  the  underlying  cash 
market"  and  (2)  the  aggregate  initial 
margins  and  premiums  for  all  such 
positions  do  not  exceed  five  percent  of 
the  fair  market  value  of  the  entity's 
assets.  The  proposal  would  have 
expanded  the  exclusion  to  include 
entities  which  use  commodity  futures 
and  option  positions  for  purposes  that 
are  neither  hedging  nor  "incidental"  to 
their  activities  in  the  underlying 


>  97  FR  47B21  (October  20, 1992). 
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markets  to  the  extent  that  the  market 
exposure  attained  through  such 
positions  did  not  predominate  the 
qualifying  entity's  overall  market 
exposure.  The  Commission  also 
proposed  to  (1)  remove  the  current 
restriction  that  permits  assumption  bf 
only  long  non-hedging  positions  and  (2) 
modify  the  five  percent  margin/ 
premium  limitation  to  exclude  margins 
and  premiums  on  bona  Rde  hedging 
positions  from  computation  of  the  five 
percent. 

The  comment  period  ended  December 
4, 1992.  The  Commission  has  carefully 
considered  the  comments  received  and, 
based  upon  its  review  of  the  comments 
and  its  own  reconsideration  of  the 
proposal,  has  determined  to  adopt  the 
proposed  amendments  to  Regulation  4.5 
in  modified  form,  as  discussed  herein. 
Most  notably,  the  revisions  to  the 
proposed  amendments  simplify  the 
rule's  operating  criteria  by  eliminating 
the  proposed  exposure  and  the  existing 
cash  set-aside  tests.  Under  the  final  rule, 
an  otherwise  qualifying  entity  could  use 
commodity  futures  and  option  positions 
(1)  for  bona  fide  hedging  purposes  or  (2) 
for  other  purposes  to  the  extent  that  the 
aggregate  initial  margins  and  premiums 
required  to  establish  such  non-hedging 
positions  do  not  exceed  five  percent  of 
the  liquidation  value  of  such  qualifying 
entity's  portfolio.  In  addition,  the  scope 
of  the  rule  is  broadened  to  include  a 
wider  range  of  qualifying  entities. 
EFFECTIVE  DATE:  March  1.  1993. 
FOR  FURTHER  INFORMATKM  COffTACT: 
Ronald  Hobson,  Supervisory  Economist, 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  2033  K  St.  NW., 
Washington.  DC  20581,  (202)  254-6990. 

SUPPLEMENTARY  MFORMATION: 

I.  Background 

Section  4m(l)  of  the  Commodity 
Exchange  Act  ("Act")  makes  it  unlawful 
for  any  person  to  engage  in  business  as 
a  CPO  without  being  registered  as  such.' 
Part  4  of  the  Commission's  regulations 
governs  the  operations  and  activities  of 
CPOs  through  certain  operational, 
disclosure,  reporting  and  recordkeeping 


'  The  lami  conunodity  pool  operator  is  defined  in 
Section  la(4)  of  the  Commodity  Exchange  Act,  as 
amended,  to  mean  any  person  engaged  in  a  business 
which  is  of  the  nature  of  an  investment  trust, 
syndicate,  or  similar  form  of  enterprise,  and  who. 
in  connection  therewith,  sohcits,  accepts,  or 
receives  from  others,  funds,  securities  or  property, 
either  directly  or  through  capital  contributions,  the 
sale  of  slock  or  other  forms  of  seairities,  or 
otherwise,  for  the  purpose  of  trading  in  any 
commodity  for  future  delivery  on  or  subject  to  the 
rules  of  any  contract  market,  but  does  not  include 
such  persons  not  within  the  intent  of  this  definition 
as  the  Commission  may  specify  by  nile  or 
regulation  or  by  order. 


requirements  set  forth  in  subpart  B 
thereof.' 

Regulation  4.5  (50  FR 15868-84,  April 
23, 1985),  which  became  effective  on 
April  23, 1985,  provides  for  the 
exclusion,  under  specified  conditions, 
of  certain  otherwise  regulated  persons 
(registered  investment  companies,  state 
or  federally  regulated  financial 
depository  institutions,  state  regulated 
insurance  companies,  and  certain 
federally  regulated  pension  plans)  from 
the  CPO  definition.*  One  of  the 
requirements  for  exclusion  is  the  filing 
of  a  notice  of  eligibility  with  the 
Commission.  Among  other  things,  this 
notice  requires  a  representation  that  the 
qualifying  entity  intends  to  operate 
pursuant  to  the  exclusion,  and  will  use 
commodity  futures  or  commodity 
option  contracts  solely  for  bona  fide 
hedging  purposes  as  bona  fide  hedging 
is  defined  in  §  1.3(z)(l)  or  as  otherwise 
permitted  in  the  rule.  As  an  alternative 
to  this  hedging  requirement,  the  rule 
permits  a  qualifying  entity  to  use  long 
futures  or  options  positions  which  are 
not  bona  fide  hedging  positions  when 
the  person  seeking  the  exclusion 
represents  that  the  value  of  the 
commodities  underlying  such  positions 
is  covered  by  cash  or  cash  equivalents 
(the  "cash  set-aside"  requirement)  and 
that  the  positions  are  "incidental  to  a 
qualifying  entity's  activities  in  the 
underlying  cash  market." 

The  proposed  amendments  to 
Regulation  4.5  were  developed  as  part  of 
the  Commission's  ongoing  program  for 
review  of  its  rules  and  in  furtherance  of 
its  objectives  of  reducing  unnecessary 
regulatory  burdens  and  coordinating  its 
rules  with  those  of  other  regulators 
while  maintaining  effective  customer 
protection.  The  Commission  received  16 
comment  letters  on  the  proposed 
rulemaking. 

The  commenters  included  banks, 
trade  associations  and  law  firms 
representing  Commission  registrants 
and  §4.5  entities,  a  commodity 
exchange  and  a  bar  association.  All 
commenters  strongly  supported  this 
rulemaking  but  in  general  advocated 
changes  to  the  proposed  amendments 
such  that  the  relief  provided  would  be 
based  on  simplified  operating  criteria 
and  would  have  broader  availability. 

The  Commission  believes  that  the 
amendments  to  Regulation  4.5  as 
adopted  are  not  only  responsive  to  the 
concerns  of  the  commenters  but  also 


'Sections  4.20-4.23.  Commission  rules  referred 
to  herein  are  found  at  17  CFR  Ch.  I  (1992). 

*  In  addition,  the  rule  excludes  from  the 
definition  of  the  term  commodity  "pool"  set  forth 
in  $  4.10(d)  certain  other  pension  plans  that  do  not 
have  to  meet  these  specified  conditions.  See 
54.5(a)(4)  (iHiii). 


meet  the  regulatory  objectives  of  this 
rulemaking.  As  adopted  and  subject  to 
the  terms  and  conditions  stated  therein, 
the  amendments  to  Regulation  4.5 
would  permit  a  person  operating  a 
qualifying  entity  to  maintain  exclusion 
from  the  CPO  definition  to  the  extent 
that  commodity  futures  and  option 
positions  assumed  by  the  entity  are 
bona  fide  hedging  or  do  not  require 
initial  margins  and  premiums  exceeding 
five  percent  of  the  Uquidation  value  of 
such  entity's  portfolio.  The  revisions 
therefore  remove  from  the  proposal  the 
predominant  exposure  constraint  on 
non-hedge  positions  and  the  current 
requirement  that  the  underlying 
contract  value  of  non-hedge  positions 
does  not  exceed  cash  or  cash 
equivalents  set  aside  in  an  identifiable 
manner.  Finally,  non-hedge  positions 
are  not  distinguished  according  to 
whether  they  are  incidental  to  an 
entity's  activities  in  the  underlying  cash 
market  or  not. 

^    Concerning  several  commenters' 
suggestions  that  §4.5  relief  be  extended 
to  a  wider  range  of  otherwise  regulated 
entities,  the  Commission  has  decided  to 
broaden  the  scope  of  the  rule  to  include 
employee  welfare  benefit  plans  subject 
to  the  fiduciary  responsibility 
provisions  of  the  Employment 
Retirement  Income  Security  Act  of  1974 
(ERISA)  as  qualifying  entities. 

The  following  discussion  focuses 
principally  on  the  changes  or 
clarifications  to  the  proposal  made  in 
the  final  rule.  Additional  background  on 
these  final  rules  may  be  found  in  the 
Federal  Register  release  setting  forth  the 
proposal. 

II.  Discussion 

Most  of  those  commenting  on  the 
proposed  amendments  recommended 
either  eliminating  the  operating  criteria 
altogether  or  reducing  the  number  of 
quantitative  constraints  contained 
therein.  The  thrust  of  the  comments  of 
the  former  group  was  that  such  criteria 
are  not  necessary  in  view  of  existing 
sections  of  Regulation  4.5  that  extend 
relief  only  to  otherwise  regulated 
entities  and  that  require  the  operators  of 
qualifying  entities  to  represent  that  (1) 
the  entities  are  not  being  marketed  as 
commodity  pools  or  commodity  trading 
vehicles  and  (2)  they  will  disclose  to 
prospective  participants  the  specific 
nature  of  their  entity's  commodity 
futures  and  option  activities.  Those 
commenters  recommending  a  reduction 
in  the  number  of  quantitative 
constraints  argued  that  the  three 
constraints  included  in  the  proposal — 
the  predominant  exposure  limitation, 
the  cash  set-aside  requirement  and  the 
five  percent  margin/premium 


limitation — are  redundant  and  that  the 
precise  way  in  which  they  would  be 
applied  was  not  clear. 

The  Commission  continues  to  believe 
that  some  overall  restriction  on  the 
extent  of  commodity  futures  and  option 
involvement  by  §4.5  qualifying  entities 
provides  an  important  additional  factor 
to  be  considered  in  distinguishing  CPOs 
from  the  operators  of  other  types  of 
funds.  In  this  regard,  however,  upon 
further  consideration,  the  Commission 
has  determined  that  the  three  operating 
criteria  contained  in  the  proposal  are 
indeed  rediuidant  (though  not 
identically  so)  in  that  all  three  constrain 
both  the  extent  of  commodity  futures 
and  option  market  participation  by 
qualifying  entities  and  the  leverage 
associated  with  such  participation. 
Moreover,  of  the  three,  the  five  percent 
margin  limitation  appears  to  involve 
fewer  computational  problems  than  the 
predominant  exposure  constraint  and 
fewer  restrictions  on  a  fund's  non- 
futures  or  -option  activities  than  the 
cash  set-aside  requirement.  The  five 
percent  margin/premium  constraint  also 
removes  most  leverage  from  commodity 
futures  or  option  positions  assumed  by 
a  qualifying  entity  since  in  the  final  rule 
it  will  be  calculated  in  relation  to  the 
liquidation  value  of  an  entity's  portfolio 
(sometimes  also  referred  to  as  the  net 
asset  value).  The  five  percent 
calculation  thus  cannot  be  based  on  the 
full  value  of  stocks  or  bonds  purchased 
for  the  qualifying  entity  on  margin,  for 
example — the  liquidation  value  of  the 
entity's  portfolio  is  net  of  the  amount 
borrowed. 

Since  a  principal  purpose  of  the 
Commission  in  proposing  amendments 
to  Regulation  4.5  was  to  provide 
qualifying  entities  with  greater 
flexibility  in  utilizing  commodity 
futures  and  options  in  their  portfolio 
management  activities,  it  has 
determined  to  eliminate  the  distinction 
between  non-hedging  positions  that  are 
incidental  to  underlying  cash  market 
activities  and  those  that  are  not. 
Operationally  the  distinction  is 
rendered  moot  by  virtue  of  elimination 
of  the  predominant  exposure  constraint, 
which  applied  only  to  the  "non- 
incidental"  category  of  non-hedge 
positions  under  the  proposal,  and 
retention  of  only  the  five  percent 
margin/premium  constraint  which 
applied  to  both  types  of  non-hedge 
positions  in  the  proposal.  As  adopted, 
the  rule  would  permit  the  use  of 
commodity  futures  and  options  by 
qualifying  entities  subject  to  the 
exclusion:  (1)  For  hedging  withoui 
regard  to  the  percentage  of  assets 
committed  to  margin  and  option 
premiums,  and  (2)  for  other  strategies 


permitted  by  such  entities'  principal 
regulator,  provided  that  the  total 
amount  of  initial  margin  and  option 
premiums  did  not  exceed  five  percent  of 
the  portfolio's  liquidating  value. 

In  addition  to  suggestions  concerning 
the  Regulation  4.5  operating  criteria, 
several  commenters  advocated 
expanding  the  scope  of  the  rule  to 
include  a  wider  range  of  quaUfying 
entities,  especially  employee  welfare 
benefit  plans  which  are  subject  to 
ERISA  but  not  currently  covered  by  the 
rule.'  The  Commission  has  considered 
these  comments  in  light  of  the  fiduciary 
requirements  of  ERISA  applicable  to 
such  plans  and  has  decided  to  include 
as  qualifying  entities  all  employment 
welfare  benefit  plans  subject  to  the 
fiduciary  responsibiUty  provisions  of 
ERISA.  The  Commission  has  also 
clarified  that  an  employer  who  is 
considered  to  be  the  operator  of  an 
othervtrise  qualified  ERISA  plan  would 
be  eligible  for  exclusion  from  the  CPO 
definition  pursuant  to  Regulation  4.5. 

As  the  Commission  stated  in 
proposing  revisions  to  Regulation  4.5,  it 
does  not  intend  to  require  a  refiUng  of 
notices  of  eligibility  by  persons  who 
have  previously  filed  such  notices 
under  the  rule  but  rather  would  deem 
those  notices  to  include  any  commodity 
futures  or  option  strategies  that  the 
revised  rule  permits.  Of  course,  to  take 
advantage  of  this  position,  any  such 
trading  strategy  that  is  undertaken 
pursuant  to  the  revised  rule  also  must 
be  permitted  by  a  qualifying  entity's 
other  regulators."  Further,  to  take 
advantage  of  this  position,  disclosure  of 
the  fact  that  the  qualifying  entity  may 
engage  in  any  such  trading  strategy  must 
be  made  to  participants  in  the  qualifying 
entity  pursuant  to  the  requirements  of 
the  amended  Regulation  4.5(c)(2)(iii).' 


'  Some  commenters  also  advocated  thai  certain 
qualifying  entities  as  set  out  in  the  original  rule 
should  be  excluded  from  the  definition  of  the  term 
commodity  "pool"  in  the  same  manner  that  certain 
pension  plans  have  been  so  excluded  pursuant  to 
S4.5(aH4)  (iHiii)-  See  footnote  4  above.  In  view  of 
the  revised  operating  criteria  that  are  being 
promulgated  herein,  however,  the  Commission  has 
determined  not  to  expand  this  "commodity  pool 
exclusion"  provision. 

"See  the  proviso  to  Regulation  4.S(c),  which 
states  that  the  making  of  certain  representations 
concerning  operating  criteria  thereunder — 

shall  not  be  deemed  to  be  a  substitute  for 
compliance  with  any  criteria  applicable  to 
commodity  futures  or  commodity  options  trading 
established  by  any  regulator  to  which  such  person 
or  qualifying  entity  is  subject 

See  also  50  PR  15868  at  15876  (April  23. 1985), 
where  the  Commission  stated  that  its  intent  in 
adopting  the  Regulation  4.5  operating  criteria  was — 

to  distinguish  when  certain  entities  should  be 
treated  as  commodity  pools  and  their  operators  as 
CPOs — and  not  to  establish  what  should  be 
regarded  as  prudent  trading  strategies. 

'  See  50  FR  15868  at  15879  for  a  discussion  of  the 
disclosure  representation  of  Regulation  4.5(c)(2)(iv). 


m.  SslatMl  Matters 

A.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3501  et  seq.,  ("PRA") 
imposes  certain  requirements  on 
Federal  agencies  (including  the 
Commission)  in  connection  with  their 
conducting  or  sponsoring  any  collection 
of  information  as  defined  by  the  PRA.  In 
compliance  with  the  PRA,  the 
Commission  has  previously  submitted 
this  rule  in  proposed  form  and  its 
associated  information  collection 
requirements  to  the  Office  of 
Management  and  Budget.  The  Office  of 
Management  and  Budget  approved  the 
collection  of  information  associated 
with  this  rule  on  April  23, 1992  and 
assigned  0MB  Control  number  3038- 
0005  to  the  rule.  While  this  rule  has  no 
burden  the  group  of  rules  of  which  this 
is  a  part  has  the  following  burden: 

Average  Burden  Hours  Per 
Respondent;  29.10. 

Number  of  Respondents:  9,884.50. 

Frequency  of  Response:  Monthly, 
Quarterly,  Semi-Annually,  On  Occasion. 

Copies  of  the  0MB  approved 
information  collection  package 
associated  with  this  rule  may  be 
obtained  from  Gary  Waxman,  Office  of 
Management  and  Budget,  room  3220, 
NEOB  Washington  DC  20503,  (202) 
395-7340. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA"),  5  U.S.Q  601  et  seq..  requires 
that  agencies,  in  proposing  rules, 
consider  the  impact  of  these  rules  on 
small  entities.  The  definitions  of  small 
entities  that  the  Commission  has 
established  for  this  purpose  do  not 
address  the  persons  and  qualifying 
entities  set  forth  in  §4.5  because,  by  the 
very  nature  of  the  rule,  the  operations 
and  activities  of  such  persons  and 
entities  generally  are  regulated  by 
Federal  and  State  authorities  other  than 
the  Commission.  Assuming,  arguendo, 
that  such  persons  and  entities  would  be 
small  entities  for  purposes  of  the  RFA, 
the  Commission  believes  that  §  4.5  as 
amended  would  not  have  a  significant 
economic  impact  on  them  because  it 
would  not  require  the  refiling  of  a  notice 
with  the  Commission.  Moreover,  the 
Commission  notes  that  the  amended 
rule  potentially  would  relieve  a  greater 
number  of  those  persons  (and  entities) 
bom  the  requirement  to  register  as  a 
CPO  and  from  the  disclosure,  reporting 
and  recordkeeping  requirements 
applicable  to  registered  CPOs. 

Accordingly,  the  Chairman,  on  behalf 
of  the  Commission,  certifies  pursuant  to 
section  3(a)  of  the  RFA,  5  U.S.C.  605(b). 
that  the  proposed  rules  will  not  have  a 
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signiBcant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Sobjects  fai  17  ere  Part  4 

Commodity  pool  operators. 
Commodity  trading  advisors. 
Commodity  futures.  Commodity 
options. 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and,  in 
particular,  sections  la.  4k.  4l.  4m.  4n, 
4o,  8a  and  14  thereof.  7  U.S.C  2. 6k,  6l. 
6m,  6n,  6o,  and  12a  and  18,  the 
Commission  is  amending  part  4  of 
chapter  I  of  title  17  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  4-COMMOOfTY  POOL 
OPERATORS  AND  COMMOOITY 
TRAOMQ  ADVISORS 

1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  Section  2(a)(1).  4b,  4c  41, 4in, 
4n,  4o.  Ba.  and  19  of  the  Act.  7  U.S.Q  2. 6b, 
6c,  61.  em.  8n.  6o.  12a  and  23. 

2.  Section  4.5  is  amended  by  revising 
paragraphs  (a)(4)  introductory  text, 
(b)(4),  (c)(2)(i).  by  deleting  paragraph 
(c)(2)(ii)  and  by  redesignating  (cK2) 
(iii)--(v)  as  (c)(2)  (ii)-(iv)  to  read  as 
follows: 


f4.5    ExduakM  for  oartain  ( 

ragulatad  paraons  from  Itm  doAnMon  of  Iha 

tann  "oommodtty  pool  operator." 

(a)*  *  • 

(4)  A  trustee  of.  a  named  fiduciary  of 
or  an  employer  maintaining  a  pension 
plan  that  is  subject  to  title  I  of  the 
Employee  Retirement  Income  and 
Security  Act  of  1974  or  any  employee 
welfare  benefit  plan  that  is  subject  to  the 
fidudaiy  responsibihty  provisions  of 
the  Employee  Retirement  Income  and 
Security  Act  of  1974;  Provided, 
however,  That  for  purposes  of  this  §  4.5 
the  following  pension  plans  shall  not  be 
construed  to  be  pools: 

(b)*  •  * 

(4)  With  respect  to  any  person 
specified  in  paragraph  (a)(4)  of  this 
section,  and  subject  to  the  proviso 
thereof,  a  pension  plan  that  is  subject  to 
title  I  of  the  Employee  Retirement 
Income  and  Seoirity  Act  of  1974  or  any 
employee  Retirement  Income  and 
Security  Act  of  1974  or  any  employee 
welfare  benefit  plan  that  is  subject  to  the 
fiduciary  responsibility  provisions  of 
the  Employee  Retirement  Income  and 
Security  Act  of  1974;  Pw/ided. 
however.  That  such  entity  will  be 
operated  in  the  manner  specified  in 
paragraph  (c)(2)  of  this  section. 


(c)  •  •  • 

(2)*  •  • 

(i)  Will  use  commodity  futures  or 
commodity  options  contracts  solely  for 
Ixma  fida  hedging  purposes  within  the 
meaning  and  intent  of  §  1.3(z)(l); 
Pnjvided,  however.  That  in  addition, 
with  respect  to  positions  in  commodity 
futures  or  commodity  option  contracts 
which  do  not  come  within  the  meaning 
and  intent  of  §  1.3(z)(l).  a  qualifying 
entity  may  represent  that  the  aggregate 
initial  margin  and  premiums  required  to 
establish  such  positions  will  not  exceed 
five  percent  of  the  liquidation  value  of 
the  qualifying  entity's  portfolio,  after 
taking  into  account  imrealized  profits 
and  unrealized  losses  on  any  such 
contracts  it  has  entered  into;  And. 
Provided  further.  That  in  the  case  of  an 
option  that  is  in-the-money  at  the  time 
of  purchase,  the  in-the-money  amount 
as  defined  in  §  190.01(x)  may  be 
excluded  in  computing  such  5  percent; 

Issued  in  Washington  DC  on  January  21. 
1993.  by  the  Commission. 
)eaaA.Wabb. 

Secretary  of  the  Commission. 
(FR  Doc.  93-2044  Filed  1-27-93:  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puMc  of  the  proposed 
issuance  of  rules  and  reguiations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttie 
rule  maldrig  prior  to  the  adoption  of  the  firwd 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[AirapM:*  Docket  No.  92-AGL-1S] 

Proposed  Alteration  of  Jet  Routes  J-73 
andJ-«4 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to  alter 
Jet  Routes  J-7a  and  J-84.  This  proposal 
would  realign  }-73  from  Northbrook,  IL, 
via  Pocket  City,  IN,  to  Nashville.  TN, 
and  extend  J-84  from  the  Northbrook 
Very  High  Frequency  Omnidirectional 
Range/Tactical  Air  Navigation 
(VORTAC)  to  the  Danville,  IL,  VORTAC. 
This  proposal  would  provide  a  third 
departure  route  south  for  the  Chicago 
O'Hare  International  Airport  terminal 
area  in  accordance  with  the  tenets  of  the 
Chicago  O'Hare  safety  and  efficiency 
plan  and  the  Chicago  delay  task  force 
report.  This  proposal  would  expedite 
the  flow  of  air  traffic  and  reduce  the 
required  coordination  between  en  route 
facihties. 

DATES:  Comments  must  be  received  on 
or  before  March  11, 1993. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  AGL-500.  Docket  No. 
92-AGL-15,  Federal  Aviation 
Administration,  O'Hare  Lake  Office 
Center.  2300  East  Devon  Avenue,  Des 
Plaines,  IL  60018. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  P.  Crawford,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 


240),  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Service.  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9255. 

SUPPLfMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  Uie  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  92- 
AGL-15."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation '!\dministration.  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-220, 800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3485. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 


list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A  whicii  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71}  to 
alter  J-73  and  extend  J-84.  This 
proposal  would  realign  J-73  from 
Northbrook,  EL.  via  Pocket  Qty.  IN.  to 
Nashville,  TN.  J-84  would  be  extended 
from  the  Northbrook,  IL.  VORTAC  to  the 
Danville,  IL,  VORTAC.  This  proposal 
would  provide  a  third  departure  route 
south  for  traffic  departing  the  Chicago 
O'Hare  terminal  area  and  preserve  the 
existing  route  structure  from  Chicago  to 
the  Indianapolis  area.  This  proposal  is 
in  accordance  with  the  tenets  of  the 
Chicago  O'Hare  safety  and  efficiency 
plan  and  the  Chicago  delay  task  force 
report.  This  proposal  would  expedite 
the  flow  of  air  traffic  and  reduce  the 
required  coordination  between  en  route 
facilities.  Jet  routes  are  published  in 
section  71.607  of  FAA  Order  7400.7A 
dated  November  2, 1992,  and  effective 
November  27,  1992,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  jet  routes  Usted  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore— (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference.  Jet  routes. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
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proposes  to  amend  14  CFR  pert  71  ss 
follows: 

PART  71-{AMEN0E0] 

1.  The  authority  ciution  for  14  CFR 
part  71  continues  to  read  as  follows: 

Aatbori^r  49  U.S.C.  app.  1348(a).  13S4(a). 
1510:  B.0. 10*54.  24  PR  9565.  3  CFR.  1959- 
1963  Comp..  p.  3W:  49  VS.C.  106(g);  14  CTR 
11.69. 

§71.1    [AnwKtod] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
AdministratioD  Order  7400.7A. 
Compilation  of  Regulations,  dated 
November  2. 1992.  and  effective 
November  27. 1992,  is  amended  as 
follows: 

Section  71.607.    Jet  Routes. 


)-73  {Keviaedl 

From  Miami.  PL.  via  La  Belle.  PL; 
Lakeland.  PL;  Tallahassee,  PL;  La  Grange. 
GA;  Nashville,  TN;  Pocket  Qty.  IN.  to 
Northbrook.  IL. 


|-«4  (Kaviaed] 

From  Oakland.  CA.  via  Linden.  CA;  Mina. 
NV;  Delta.  UT;  Meeker,  CO;  Sidney.  NE; 
Wolbach.  NE;  Dubuque,  lA;  Northbrook.  lU 
to  Danville,  IL. 


issued  in  Washington,  DC,  on  January  15. 
1993. 

Willis  C  Nekoo. 

Acting  Manager.  Airspace-Rules  and 
Aeronautical  Infonnation  Division. 
IFR  Doc.  93-2054  Filed  1-27-93;  8:45  am) 
eajjNO  cooc  «tia-i3-ii 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part*  land  21 

(CC  Docket  No.  92-297.  FCC  92-538] 

Rulemaking  To  Redesignate  the  27.5- 
29.5  GHz  Frequency  Bartd; 
Establishing  Rules  and  Policies  for 
"Local  Multipoint  Distribution  Servfce" 

AGEHCV:  Federal  Communications 

Commission. 

ACnON:  Proposed  rule. 

SUtlMARY:  This  document  proposes  to 
redesignate  a  portion  of  the  Common 
Carrier  Point-to-Point  Microwave  Radio 
Service  spectrum.  27.5-29.5  GHz,  to  a 
point-to-multipoint  service  (Local 
Multipoint  Distribution  Service)  which 
would  be  available  for  video 
distribution,  video  telecommunications, 
and  other  telecommunications  services. 
This  proposal  is  based  upon  Petitions 


for  Rulemaking  filed  by  parties 
interested  in  using  the  28  GHz  band  for 
these  purposes.  In  addition,  the 
document  proposes  new  filing  and 
operating  rules  for  the  proposed  service. 
If  adopted,  the  redesignation  and  new 
rules  could  allow  development  of 
effective  competition  in  the  video 
distribution  market  and  could  result  in 
new  telecoramunicaUons  services  being 
available  to  the  public 
DATES:  Comments  due  March  16, 1993: 
reply  comments  due  April  15, 1993. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Susan  Magnotti,  Common  Carrier 
Bureau,  Domestic  Facilities  Division, 
(202) 634-1773. 

SUPPLEMENTARY  MFOMMTION:  The 
following  collection  of  information 
contained  in  this  proposed  rule  has 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  Copies  of  the  submission 
may  be  purchased  from  the 
Commission's  copy  contractor, 
Downto*vn  Copy  Center.  (202)  452- 
1422, 1990  M  Street  NW..  Suite  640. 
Washington,  DC  20036.  Persons  wishing 
to  comment  on  this  infonnation 
collection  should  direct  their  comments 
to  Jonas  Neihardt  (202)  395-4814.  Office 
of  Management  and  Budget,  Room  3235 
NEOB.  Washington,  DC  20503.  A  copy 
of  any  comments  filed  with  the  Office 
of  Management  and  Budget  should  also 
be  sent  to  the  following  address  at  the 
Commission:  Federal  Communications 
Commission,  Records  Management 
Division,  room  416,  Paperwork 
Reduction  Project,  Washington.  DC 
20554.  For  further  information  contact 
Judy  Boley,  (202)  632-7513. 
0MB  Control  Number  None. 
Title:  Petition  for  Rulemaking  for 
Amendment  of  part  1  and  part  21  of 
the  Commission's  Rules  to 
Redesignate  the  27.5-29.5  GHz 
Frequency  Band,  and  to  Establish 
Rules  and  Policies  for  "Local 
Multipoint  Distribution  Service." 
Action:  Proposed  New  Collection 
Respondents:  Business  or  other  for 

profit,  including  small  businesses 
Frequency  of  Response:  On  occasion 
Estimated  Annual  Burden:  80.000 
Number  of  Respondents:  10,000 
Hours  per  Response:  8 
Needs  and  Uses:  The  Notice  of  Proposed 
Rulemaking  solicits  public  comment 
to  amend  47  CFR  parts  1  and  21  to 
redesignate  the  27.5-29.5  GHz 
frequency  band,  and  to  establish  rules 
and  policies  for  the  Local  Multipoint 
Distribution  Service.  Proposed 
subpart  L  of  part  21  contains  the  rules 
and  requirements  to  govern  the  Local 
Multipoint  Distribution  Service.  The 


informetioo  will  be  used  by  the 
Commission  to  determine  the 
technical,  legal  and  financial 
qualifications  of  the  applicants. 
"This  is  a  synopsis  of  the 
Commission's  Notice  of  Proposed 
Rulemaking  in  CC  Docket  No.  92-297. 
adopted  December  10, 1992.  and 
released  January  8, 1993. 

The  complete  text  of  the  Notice  of 
Proposed  Rulemaking  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Sti«et  NW., 
Washington  DC,  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor.  Downtown  Copy  Center,  at 
(202)  452-1422, 1919  M  Street  NW.. 
room  246,  Washington  DC  20554. 

Synopsis  of  Notice  of  Proposed 
Rulemaking 

1.  This  Notice  of  Proposed 
Rulemaking  (NPRM)  proposes  a 
redesignation  of  use  of  the  28  GHz  band 
(27.5-29.5  GHz)  from  point-to-point 
microwave  common  carrier  service  to  a 
proposed  new  "Local  Multipoint 
Distribution  Service  "  (LMDS).  We 
initiated  the  NPRM  in  response  to 
petitions  filed  by  Suite  12  Group. 
Video/Phone  Systems,  Inc.,  and  Harris 
Corporation  (Farinon  Division). 

2.  LMDS  is  proposed  to  make 
available  2  licenses  of  one  gigahertz  of 
spectrum  each  in  a  given  geographic 
area.  The  licensing  areas  are  proposed  to 
be  the  Basic  Trading  Areas  identified  in 
the  Rand  McNally  1992  Commercial 
Atlas  and  Marketing  Guide.  We  propose 
licensing  and  regulatory  policies  that,  in 
our  experience,  should  serve  these 
objectives.  We  seek  comment  on 
proposals  to  adopt  minimal  technical 
rules  to  accommodate  multipoint  video 
programming  distribution,  wideband 
video,  data,  and  other 
telecommunications  services;  require 
that  service  be  available  to  90%  of  the 
residents  within  a  service  area  within  3 
years;  adopt  one-day-filing;  use  lotteries 
or  auctions  to  select  licensees;  and 
employ  minority  and  diversity  of 
ownership  preferences.  Among  the 
primary  regulatory  objectives  of  this 
proceeding  are  providing  applicants  in 
this  band  sufficient  flexibility  to  satisfy 
consumer  demand,  expediting  service  to 
the  public,  making  more»efficient  use  of 
essentially  fallow  spectrum  and 
streamlining  the  licensing  process  while 
deterring  speculative  applications. 

3.  We  also  propose  that  appUcants 
and  licensees  would  be  able  to  elect 
common  carrier  or  non-common  carrier 
status  on  a  cell-by-cell  and  channel-by- 
channel  basis.  We  tentatively  conclude 
that  for  licensees  choosing  non-common 
carrier  status  and  providing  video 
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entertainment  service,  state  entry  and 
rate  regulation  should  be  preempted. 
For  licensees  choosing  common  carriw 
status,  the  Commissitm  can  preempt 
state  regulation  of  video  service  since  it 
is  inherently  interstate  in  natvue. 
However,  for  licensees  providing 
telecommunications  services,  we  can 
preempt  only  those  portions  of  sudi 
services  which  are  interstate  in  nature, 
unless  the  intrastate  portions  are  not 
severable  and  the  state  policies  thwart 
or  impede  federal  law  and  policies.  We 
therefore  ask  for  factual  information  on 
whether  intrastate  telecommunications 
services  in  LMDS  can  be  severed  from 
interstate  services. 

4.  We  solicit  parties  comments  on  the 
interpretation  of  the  cross-ownership 
prohibition  on  multichannel  multipoint 
distribution  service  in  the  Cable  TV 
Consumer  Protection  and  Competition 
Act  of  1992,  Public  Law  102-385, 
section  11,  as  it  applies  to  LMDS. 

5.  We  propose  to  require  that 
applicants  be  required  to  provide  a 
proposal  of  service  for  90%  of  the 
population  within  the  service  area 
within  3  years,  a  detailed  business  plan 
for  meeting  their  plan  of  system 
construction  and  operation,  and  a 
showing  of  a  firm  hnancial  commitment 
to  construct  the  three  year  plan  and  to 
operate  for  one  year  after  complete 
construction  without  additional 
revenue. 

6.  Because  this  service  is  a  type  of 
multipoint  distribution  service,  the 
Multipoint  Distribution  Service  (MDS) 
fee  structure  applies.  Eadi  LMDS 
applicant  woujd  pay  $155  per  station  in 
its  single  appUcation  for  the  blanket 
license  for  fifty  channels  in  either  the  A- 
Bank  or  the  B-Band.  In  addition,  upon 
completion  of  construction  of  one  or 
more  initial  cells,  a  fee  of  $455  for  each 
of  the  fifty  20  MHz  channels,  or 
$22,750,  would  be  payable.  No  further 
fee  would  be  due  for  constructing  the 
remainder  of  the  proposed  LMDS 
system. 

Initial  Regulatory  Flexibility  Analysis 

7.  Reason  for  action.  The  purpose  of 
this  NPRM  is  to  obtain  comment  on  the 
change  in  the  fixed  service  usage  for  the 
28  GHz  frequency  band. 

8.  Objectives.  The  objective  of  this 
proposal  is  to  consider  hcensing  and 
service  rules  for  the  development  and 
implementation  of  a  new  technology  to 
provide  video  distribution  and  other 
telecommunications  services  to  the 
public. 

9.  Legal  basis.  Tlie  authority  for  this 
action  is  the  Administrative  Procedure 
Act,  5  U.S.C  553;  and  sections  4(1),  4(j), 
301,  303(r]  of  the  Communications  Act 


of  1934  as  amended,  47  U.S.C  145. 301. 
and  303(r). 

10.  Reporting,  recordkeeping  and 
other  compUance  requirements. 
Reporting  requirements  are  proposed  to 
ensure  that  the  spectrum,  if 
redesignated  for  these  new  uses,  is  used 
to  serve  the  public's  need  for 
communications  services. 

11.  Federal  rules  which  overlap, 
duplicate  or  conflict  with  these  rules. 

None. 

12.  Description,  potential  impact  and 
number  of  small  entities  involved.  Any 
rule  changes  in  this  proceeding  could 
affect  MNODS  licensees,  the  majority  of 
which  are  small  businesses.  These 
entities  may  have  some  additional 
competition  from  video  programming 
service  which  coidd  be  provided  by 
Suite  12's  multicell  technology.  After 
evaluating  the  comments  in  this 
proceeding,  the  Commission  will  further 
examine  the  impact  of  any  rule  changes 
on  small  entities  and  set  forth  our 
findings  in  the  Final  Regulatory 
Flexibility  Analysis. 

13.  Significant  alternatives.  There  are 
no  presently  available  alternatives  to  the 
technology  proposed  by  Suite  12. 

Ordering  Clauses 

14.  Accordingly,  it  is  ordered  That  the 
Notice  of  Proposed  Rulemaking  is 
hereby  adopted  with  the  propcwed  rules 
listed  below. 

15.  It  is  Further  Ordered  That  the 

Secretary  shall  mail  a  copy  of  this 
document  to  the  Chief  Counsel  few 
Advocacy,  Small  Business 
Administration. 

List  of  Subjects 

47  CFB  Part  1 

Conununications  common  carriers. 
Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  21 

Radio,  Reporting  and  recordkeeping 

requirements. 

Proposed  Amendatory  Text 

Parts  1  and  21/of  chapter  I  of  title  47 
of  the  Code  of  Federal  Regulations  are 
proposed  to  be  amended  as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303,  48  Stat.  1066, 
1082,  as  amended;  47  U.S.C  154,  303; 
Implement,  5  U.S.C.  552  and  21  U.S.C  853a 
unless  otherwise  noted. 


11421    SoOfM. 

2.  Section  1.821  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

•        •        •        •       • 

(e)  Local  Multipoint  distribution 
Service. 

3.  A  new  $  1.826  is  proposed  to  be 
added  to  read  as  follows: 


9l>o26    RandofT)  eelecoofi  pt^ooedufse for 
Local  Multipoint  Distribution  Service. 

(a)  If  there  are  mutually  exclusive 
applications  for  an  initial  conditional 
Ucense  for  a  Local  Multipoint 
Distribution  Service  Ucense,  the 
Commission  may  use  the  random 
selection  process  to  select  the 
conditional  Ucensee.  Each  such  randoiu 
selection  shall  be  conducted  under  the 
direction  of  the  Chief  of  the  Common 
Carrier  Bureau.  The  designated  Lottery 
Official  shall  select  the  winning 
applicant  from  among  mutually 
exclusive  applicants.  Only  one 
applicant  shall  be  selected  in  each 
frequency  block  in  a  given  market  area. 
Following  the  random  selection,  the 
Commission  shall  announce  the 
tentative  selectee  and  determine 
whether  the  applicant  is  quaUfied  to 
receive  the  conditional  license.  If  the 
Commission  determines  that  the 
tentative  selectee  is  qualified  to  receive 
the  conditional  license,  it  shall  grant  the 
application.  In  the  event  that  the 
tentative  selectee's  appUcation  is 
denied,  another  random  selection 
procedure  will  be  conducted. 

(b)  Competing  appUcations  for 
permits  and  licenses  shall  be  designated 
for  random  selection  in  accordance  with 
the  procedures  set  forth  at  §§  1.1621, 
1.1622(a).  (b).  (c)  and  (d),  and  1.1623. 
No  preferences  pursuant  to 

§§  1.1622(b)(2)  or  (b)(3)  shall  be  granted 
to  any  LMDS  applicant  whose  owners, 
when  aggregated,  have  an  ownership 
Interest  of  more  than  fifty  percent  in  a 
media  of  mass  commimications  whose 
service  areas,  as  set  forth  at 
§  1.1622(e)(1)  throu^  (7),  overlaps  to 
any  degree  or  is  overlapped  to  any 
degree  by  the  market  area  for  which  the 
conditional  Ucense  is  sought. 

(c)  Petitions  to  Deny  may  be  filed  only 
against  the  tentative  selectee.  These 
petitions  must  be  filed  within  45  days 
of  the  Public  Notice  announcing  such 
tentative  selection.  A  consoUdated  reply 
may  be  filed  within  30  days  of  the  due 
date  for  Petitions  to  Deny. 

PART  21— DOMESTIC  PUBLIC  FDCEO 
RADIO  SERVICES 

1.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

Antfaority:  Sees.  1,  2,  4,  201-2O5,  208,  215, 
218,  303,  307,  313,  314,  403,  404,  410,  602; 
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48  Stat,  as  amended:  1064, 1066. 1070-1073, 
1076. 1077. 1080, 1082, 1083. 1087, 1094, 
1098, 1102;  47  U.S.C.  151, 154,  201-205.  208, 
215.  218.  303,  307,  313,  314,  403,  404,  602; 
47  U.S.C.  552. 

121.701    [AfiMndad] 

2.  Section  21.701  is  amended  by 
removing  the  entiy  for  27,500-29.500 
MHz  from  the  table  in  paragraph  (a)  and 
removing  footnote  5. 

121.703    [AmwxiMll 

3.  Section  21.703  is  amended  by 
removing  the  entry  for  27,500-29,500 
MHz  from  the  table  in  paragraph  (a). 

4.  A  new  subpart  L  is  proposed  to  be 
added  to  part  21  to  read  as  follows: 

Subpart  L— Local  Multipoint  Distribution 
Servicaa 

21.1000  Scope  of  subpart. 

21.1001  Eligibility. 

21.1002  Frequencies. 

21.1003  Status  election. 

21.1004  Content  and  Form  of  Applications. 

21.1005  Areas  available  for  licensing. 

21.1006  Application  filing  period. 

21.1007  Geographic  Service  Areas. 

21.1008  Settlements. 

21.1009  Mutually-exclusive  LMDS 
applications. 

21.1010  Interests  in  LMDS  applications. 

21.1011  Demonstration  of  Hnancial 
qualifications. 

21.1012  Spectrum  utilization. 

21.1013  Repeaters. 

21.1014  Conditions  of  licenses. 

21.1015  Assignment,  transfer,  or  alienation 
of  interest  in  L,MDS  authorizations. 

21.1016  License  modification. 

21.1017  License  renewal. 

Subpart  L— Local  Multipoint 
Distribution  Services 

S  21.1000    Scop*  of  subpart 

The  rules  in  this  subpart  govern  the 
licensing  and  operation  of  stations  and 
systems  in  the  Local  Multipoint 
Distribution  Service  (LMDS).  The 
licensing  and  operation  of  these  stations 
and  systems  are  also  subject  to  rules 
elsewhere  in  this  part  that  apply 
generally  to  IDomestic  Public  Fixed 
Radio  Services.  However,  in  case  of 
conflict,  the  rules  in  this  subpart  govern. 

S21.1001    Eligibility. 

(a)  Local  Multipoint  Distribution 
Service  authorizations  will  be  issued  on 
either  a  common  carrier  or  a  non- 
common  carrier  basis,  as  requested  by 
the  applicant.  Applications  will  be 
granted  only  where  the  applicant 
establishes: 

(1)  It  is  legally,  flnancially, 
technically,  and  otherwise  qualified  to 
render  the  services  proposed; 

(2)  The  public  interest,  convenience 
and  necessity  would  be  served  by  such 
a  grant;  and 


(3)  There  are  frequencies  available  to 
render  the  full  range  of  services 
proposed  in  the  application. 

(b)  Any  applicant  in  the  LMDS 
proposing  to  provide  a  medium  of  mass 
communication  and  desiring  a 
preference  in  the  random  selection 
process,  shall  so  indicate  as  part  of  its 
application. 

121.1002    Fraquancias. 

(a)  Frequencies  in  the  band  27.5-29.5 
GHz  are  available  for  LMDS.  Within 
each  service  area  (see  §  21.1007]  there 
are  two  frequency  allocations  which  the 
Commission  may  license:  A-Band  (27.5- 
28.5  GHz)  and  B-Band  (28.5-29.5  GHz). 
Although  the  spectrum  allocated  to  each 
licensee  is  initially  divided  into  20  MHz 
channels,  licensees  may  subdivide  their 
assignments  into  channels  of  any 
bandwidth  within  either  band  subject  to 
obtaining  coordinations  as  described  in 
paragraph  (b)  of  this  section.  In  the 
event  harmful  interference  occurs  or 
appears  likely  to  occur  between  two  or 
more  LMDS  systems  and  such 
interference  cannot  be  resolved  between 
the  parties,  the  Commission  may  require 
the  licensees  to  make  such  changes  in 
operations  or  techniques  or  equipment 
as  it  may  deem  necessary  to  avoid  such 
interference. 

(b)  Frequency  coordination.  (1)  All 
licensees  in  the  Local  Multipoint 
Distribution  Service  shall  coordinate 
proposed  frequency  usage  with  existing 
users  in  service  areas  within  75  miles  of 
all  base  stations  affected,  and  with 
tentative  selectees  and  other  non- 
mutually  exclusive  pending  applicants 
whose  facilities  could  affect  or  be 
affected  by  the  new  proposal  in  terms  of 
intersystem  frequency  interference  or 
restricted  ultimate  system  capacity, 
including  shared  satellite  services 
operating  on  the  28.5-29.5  GHz  band. 
This  coordination  requirement  shall 
also  apply  to  permissive  changes  (i.e. 
changes  in  frequency  assignment  not 
requiring  prior  Commission  approval) 
within  an  authorized  service  area. 

(2)  All  licensees  shall  cooperate  fully 
and  make  reasonable  efforts  to  resolve 
technical  problems  and  conflicts  that 
may  inhibit  the  most  effective  and 
efHcient  use  of  the  radio  spectrum; 
however,  the  party  being  coordinated 
with  is  not  obligated  to  suggest  changes 
or  reengineer  a  proposal  in  cases 
involving  conflicts.  All  licensees  shall 
make  every  reasonable  effort  to  avoid 
blocking  the  growth  of  other  systems 
that  are  likely  to  need  additional 
capacity  in  the  foreseeable  future. 

(s)  Where  technical  problems  are 
resolved  by  an  agreement  or  operating 
arrangement  between  the  parties  that 
would  require  special  procedures  to  be 


taken  to  reduce  the  likelihood  of 
intersystem  interference  or  would  result 
in  a  reduction  of  quality  or  capacity  of 
either  system,  the  new  licensee  shall 
notify  the  Commission.  Upon  making  a 
permissive  change,  a  licensee  shall 
notify  the  Commission  of  its  frequency 
usage  and  report  on  its  coordination  as 
required  under  this  paragraph. 

121.1003    Status  alaction. 

(a)  Applicants  and  licensees  may 
choose  to  elect  either  common  carrier  or 
non-common  carrier  status  on  a 
channel-by-channel  basis  and  on  an 
individual  cell  basis. 

(b)  Applicants  and  licensees  must 
notify  the  Commission  of  their  status 
elections  and  must  identify  the  channels 
and/or  individual  cells  which  are 
operated  on  a  non-common  carrier 
basis.  Areas  and  channels  not  on  record 
as  being  in  a  non-common  carrier  status 
will  be  presumed  to  be  in  common 
carrier  status.  Licensees  must  maintain 
an  accurate  record  of  their  status 
elections  with  the  Commission.  Changes 
in  status  must  be  reported  within  10 
days  of  the  effective  date  of  the  change. 

(c)  Applicants  shall  provide  a 
statement  in  their  applications 
indicating  their  choices  with  regard  to 
status. 

(d)  Licensees  in  the  LMDS  shall 
follow  the  procedures  set  out  in  §  21.910 
for  change  of  status  election. 

§21.1004    Content  and  form  of 
applications. 

(a)  Applications  for  new  LMDS 
systems,  and  applications  for 
modiHcation  of  an  LMDS  conditional 
license,  must  comply  with  the 
speciflcations  in  this  section.  Failure  by 
an  applicant  to  comply  with  any 
requirement  of  this  section  will  result  in 
the  application  being  dismissed  as 
defective. 

(b)  Forms,  pages,  and  exhibits.  Forms, 
pages  and  exhibits  must  be  prepared 
exactly  as  described  and  assembled  in 
the  order  listed  in  this  section. 

(1)  Application  cover.  The  paper 
original  of  each  application  (other  than 
the  full-size  map)  must  be  enclosed  in 
a  stiff  cover  fastened  securely  along^the 
left  edge.  The  fastening  assembly  may 
not  have  exposed  sharp  edges. 

(2)  Transmittal  sheet.  The  first  page 
after  the  front  cover  of  the  application 
must  be  the  transmittal  sheet. 

(i)  Copies  of  the  transmittal  sheet  may 
be  obtained  by  contacting  the  Consumer 
Assistance  Office.  Federal 
Communications  Commission,  1919  M 
Street.  NW..  Washington.  DC  20554. 

(ii)  On  the  transmittal  sheet,  the 
following  information  is  required:  The 
full  name  of  the  applicant,  the 
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firequeDcy  band,  and  the  service  area 
identification  name  for  which  the 
applicant  is  applying.  This  infbnnation 
on  the  transmittal  sheet  must  match 
exactly  the  information  on  the  cover  of 
the  application. 

(iii)  The  transmittal  sheet  also 
contains  a  certiHcation.  The  certification 
must  be  notarized  and  signed  with  the 
applicant's  full  name.  Applicants  must 
certify  to  the  following: 

"I  her^y  certify  that  this  application 
for  an  authorization  in  the  Local 
Multipoint  Distribution  Service  is 
complete  in  every  respect  and  contains 
all  of  the  information  required  by  rcC 
Form  494  and  the  Federal 
Communications  Commission's  rules 
governing  this  service. 

"I  acknowledge  that,  if  the 
Commission  finds  this  application  to  be 
incomplete  and/or  not  in  compliance 
with  its  Rules,  or  finds  the  certification 
is  incorrect,  the  Commission  will 
dismiss  this  application  without  further 
consideration. 

"I  certify  that  I  am  the  real-party-in- 
interest  in  this  application  and  there  are 
no  agreements  or  understandings  other 
than  those,  if  any,  disclosed  in  this 
application,  which  provide  that 
someone  other  than  the  applicant  has  a 
direct,  indirect,  future,  or  financial 
interest  in  the  application  and/or  the 
requested  conditional  license.  I  also 
certify  that  the  applicant  intends  to 
construct  and  operate  the  station  as 
proposed  and  that  there  are  no 
agreements  or  understandings 
inconsistent  with  this  intent. 

"I  declare,  under  penalty  of  perjury, 
that  I  am  the  authorized  representative 
of  the  above-named  applicant  in  the 
matter  of  this  application,  that  I  have 
read  and  understood  the  foregoing 
certification,  and  that  the  matter  and 
things  therein  stated  are  true  and 
correct." 

(iv)  The  certification  must  be  signed 
and  dated  in  accordance  with  the 
requirements  of  §  1.743  of  this  chapter. 
The  certification  must  be  signed  in 
reproducible  blue  or  black  ink. 
Mechanical  reproductions  of  the 
signature  must  not  be  used.  The  name 
of  and  position  held  by  the  perscHi 
signing  must  be  typed  or  clearly  and 
legibly  printed  beneath  the  signature. 

(3)  Table  of  contents.  A  table  of 
contents  must  be  provided.  The  table  of 
contents  must  list  all  of  the  exhibits  to 
the  application. 

(4)  FCC  Form  494.  All  information 
required  for  LMDS  applications  on  form 
494  must  be  {)rovided. 

(5)  Exhibits.  The  following  exhibits 
must  be  set  off  by  tabs  and  numbered  as 
follows: 


(i)  Exhibit  I:  Full-size  Map.  The  scale 
of  the  full-size  map  must  be  1:250,000. 
The  map  must  show  clearly  on  its  face 
a  l^end.  a  distance  scale  and  correctly 
labelled  latitude  and  longitude  lines. 
The  entire  map  must  be  dear  and 
legible.  The  map  show  the  entire 
Geographic  Service  Area  and  the 
boundaries  of  the  Basic  Trading  Area. 
The  map  must  be  folded  into  a  8^/^"  x 
11"  plastic  pocket  that  opens  at  the  top 
or  right  side,  and  the  pocket  must  be 
bound  along  the  left  side  with  the  other 
pages  of  the  application. 

(li)  Exhibit  11:  Reduced  Map.  This  map 
must  be  a  proportional  reduction  to 
8V2XII  inches,  of  the  full-size  maps 
reouired  for  Exhibit  I. 

(iii)  Exhibit  IIL  Ownerehip        ^ 
Information.  Disclose  plans  for  any 
arrangements  for  another  entity  to 
manage  and/or  operate  the  proposed 
system  and  provide  the  written 
agreements,  if  any. 

(iv)  Exhibit  IV;  Service  Proposal. 
Provide  information  on  how  the 
applicant  intends  to  ascertain  and 
provide  service  to  the  pubUc. 

(v)  Exhibit  V:  System  Design. 
Engineering  and  methodology  to 
construct  system  to  carry  out  service 
proposal. 

(vi)  Exhibit  VI:  Public  Interest 
Statement. 

(vii)  Exhibit  VII:  Environmental 
Impact  Statement. 

(viii)  Exhibit  VIII:  Business  Plan  and 
Start-up  Expenses.  This  exhibit  must 
disclose  in  detail  the  projected  cost  of 
construction,  and  other  initial  expenses 
of  the  proposed  system,  how  the 
applicant  intends  to  go  forward  with  its 
service  proposal  and  system 
construction,  and  how  the  applicant 
intends  to  meet  these  expenses  and  cost 
of  operations  for  the  first  year  after  the 
entire  system  is  constructed. 

(ix)  Exhibit  IX:  Demonstration  of  Firm 
Financial  Commitment. 

§21.1005    Areas  available  for  Ucensing. 

LMDS  applications  will  be  accepted 
for  each  of  the  487  Basic  Trading  Areas 
(BTAs)  identified  in  the  Rand  McNally 
1992  Commercial  Atlas  and  Marketing 
Guide,  pp.  38-39,  plus  Alaska  and 
Puerto  Rico,  for  a  total  489  Basic 
Trading  Areas  (BTAs). 

521.1006  Application  fiHng  period. 
Applications  for  an  LMDS 

authorization  will  not  be  accepted  for 
any  area  except  upon  day(s)  specifically 
identified  for  acceptance  of  such 
applications,  as  may  be  announced  bom 
time  to  time  by  the  Commission. 

121.1007  Geographic  aerviee  areas. 

(a)  The  Geographic  Service  Area 
(GSA)  of  the  LMDS  system  shall  be 


defined  by  the  applicant  as  the  area  the 
applicant  intends  to  serve. 

(b)  No  GSA  may  extend  beyond  the 
boundaries  of  the  Basic  Trading  Area  for 
which  the  applicant  is  applying.  Any 
application  which  shows  a  GSA 
extending  past  the  BTA  boundary  will 
be  dismissed  as  defective. 

(c)(1)  The  boundaries  of  the  GSA  must 
include  90%  of  the  population  of  the 
BTA. 

(2)  The  GSA  must  be  drawn  on  one 
or  more  U.S.  Geological  survey  map(s) 
with  a  scale  of  1:250.000.  The  fuU-siza 
map  and  a  copy  of  the  map  reduced  to 
an  ev^^xll"  sheet  of  paper  must  be 
included  with  the  application. 

(3)  The  applicant  must  provide  the 
population  of  the  BTA  and  provide  the 
calculations  showing  the  percentage  of 
the  population  it  proposes  to  serve. 

121.1006    StBementt. 

(a)  Applicants  in  the  LMDS  must  file 
independent,  individual  applications. 

(b)  Notwithstanding  §§  21.11.  21.23, 
21.29.  21.31,  21.38.  21.39,  or  any  other 
section  of  this  Part,  the  sale,  transfer, 
assignment  or  other  alienation  of  any 
interest  in  any  pending  LMDS 
application  is  prohibited.  This 
restriction  on  transfers  of  interests  in 
LMDS  applications  includes  any  form  of 
alienation  including  option 
arrangements  and  agreements,  as  well  as 
equity  and  debt  placement  plans,  with 
the  execution  of  the  following: 

(1)  Involuntary  transfers  if  Sections 
21.38  (d)  and  (e)  are  complied  with;  and 

(2)  Pro  forma  transfere  not  involving 
a  change  in  ownership  interest 

121.1009  MutuaHymcduaive  LMDS 
applicationa. 

Notwithstanding  the  provisions  of 
paragraphs  21.31(b)(2)  (i)  and  (ii),  to  be 
entitled  to  be  included  in  a  random 
selection  process  with  one  or  more 
conflicting  applications,  an  application 
for  a  L.MDS  authorization  must  be 
received  by  the  Commission  in  a 
condition  acceptable  for  filing  on  the 
calendar  day  established  by  the 
Commission  as  the  day  LMDS 
applications  may  be  filed  for  the 
particular  BTA  for  which  the 
application  is  filed. 

121.1010  IntsTMU  in  LMDS  appltcatkMM. 

(a)  Interests  in  applications  filed  by 
other  than  publicly-traded  corporations. 
Except  as  otherwise  provided  Herein,  no 
party  shall  have  any  interest,  direct  or 
indirect,  in  more  than  one  application 
for  any  LMDS  authorization. 

(b)  Interests  in  publicly-traded 
corporate  applications.  No  appUcant  for 
an  LMDS  authorization  may  have  an 
interest,  direct  or  indirect,  in  any  LMDS 
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applications  filed  by  publicly-traded 
corporations,  except  that  ownership 
interests  of  less  than  one  percent  will 
not  be  considered. 

§21.1011    Oemonstration  of  financial 
qualHicatlona. 

(a)  Applicants  for  an  LMDS 
authorization  shall  demonstrate  a  firm 
financial  commitment  for  the  financing 
necessary  to  construct  its  entire 
proposed  system  over  a  period  of  three 
years  and  to  operate  the  system  for  one 
year  without  revenue. 

(b)  Applicants  must  provide  a 
business  plan  and  the  realistic  and 
prudent  estimated  costs  of  proposed 
construction  and  other  initial  expenses; 
estimated  operating  expenses  for  a 
period  of  one  year  afier  completion  of 
all  construction:  and  for  applicants  not 
subject  to  paragraph  (d)  of  this  section, 
a  balance  sheet  current  within  30  days 
of  the  date  of  the  filing  of  the 
application. 

(c)  The  firm  financial  commitment 
shall  be  from  a  recognized  bank  or  other 
financial  institution  and  shall  evidence 
the  lender's  determination  that  it  has 
assessed  the  creditworthiness  of  the 
loan  applicant  and  that  it  is  committed 
to  providing  the  necessary  financing. 
The  commitment  shall  state  any  actions 
required  of  the  applicant  to  continue  the 
commitment  in  force.  Applicants 
obtaining  financing  from  other  than  a 
recognized  lending  institution  must 
submit  proof  that  the  financing  entity 
has  such  funds  available  and 
uncommitted  to  another  LMDS 
application. 

(d)  Applicants  relying  on  internal 
financing  must  provide  the  following 
information,  current  within  90  days  of 
the  dale  of  application,  in  accordance 
with  generally  accepted  accounting 
principles: 

(1)  A  balance  sheet  current  within  90 
days  of  the  date  of  the  application  and 
copies  of  any  financial  commitments 
(for  example,  loan  agreements  and 
service  contracts)  in  support  of  the 
proposed  facilities;  and 

(2)  Whenever  internal  financing  does 
not  show  adequate  funds  available  and 
committed  to  meet  the  reasonable  and 
prudent  estimated  costs  of  proposed 
construction  and  estimated  operating 
expenses  for  one  year,  the  applicant 
shall  submit  such  additional 
information  as  is  necessary  to 
demonstrate  financial  ability,  such  as  a 
current  income  statement  and  (from 
sources  other  than  the  proposed  LMDS 
license)  a  statement  of  projected 
revenues  and  expenses. 

(3)  The  details  of  any  loan  or  other 
form  of  credit  arrangement  intended  to 
be  utilized  to  finance  the  proposed 


construction,  acquisition,  or  operation 
of  the  requested  facilities  including 
such  information  as  the  identity  of  the 
creditor(s),  letters  of  commitment,  terms 
of  the  transaction,  and  a  statement  that 
paragraph  (e)  of  this  section  is  complied 
with,  and  the  details  of  any  sale  or 
placement  of  any  equity  or  other  form 
of  ownership  interest. 

(e)  Notice  upon  default.  In  addition  to 
the  disclosures  required  by  paragraph 
(d)  of  this  section,  any  loan  or  other 
credit  arrangement  providing  for  a 
chattel  mortgage  or  secured  interest  in 
proposed  LMDS  facility  must  include  a 
provision  for  a  minimum  of  ten  (10) 
days  prior  written  notification  to  the 
licensee,  and  to  the  Commission,  before 
any  suck  equipment  may  be  repossessed 
under  default  provision  of  the 
agreement. 

121.1012  Spectrum  utilization. 

All  applicants  for  LMDS  must  submit 
as  part  of  the  application  a  detailed  plan 
indicating  how  the  bandwidth  requested 
will  be  utilized.  In  particular  the 
application  must  contain  detailed 
descriptions  of  the  cellular 
configuration  with  polarization 
diversity,  the  modulation  method,  the 
channel  time  sharing  method,  any  error 
detecting  and/or  correcting  codes,  any 
spatial  frequency  reuse  system  and  the 
total  data  throughout  capacity  in  each  of 
the  links  in  the  system.  Further,  the 
application  must  include  a  separate 
analysis  of  the  spectral  efficiency 
including  both  information  bits  per  unit 
bandwidth  and  the  total  bits  per  unit 
bandwidth. 

521.1013  Repeater*. 

The  licensee  of  an  LMDS  system  may 
install  repeaters  within  its  GSA, 
provided  that  the  power  flux  density  of 
the  signal  at  any  given  point  along  the 
boundary  of  the  BTA  emanating  from 
the  repeater  is  no  greater  than  the 
predicted  power  flux  density  from  any 
LMDS  transmitter  in  the  BTA  at  such 
point. 

§21.1014    Conditions  of  licmaaa. 

(a)  Each  licensee  initially  will  receive 
a  five-year  license  conditioned  upon 
constructing  its  authorized  system 
within  three  years  of  the  date  of  grant. 
(Other  conditions  may  also  apply  to 
individual  licensees  as  determined  by 
the  Commission  on  a  case-by-case 
basis.)  The  conditional  license  will 
authorize  exclusive  use  of  either  the  A- 
Band  or  the  B-Band  within  the  borders 
of  one  BTA,  notwithstanding  the  area 
covered  by  the  licensee's  proposed 
Geographic  Service  Area.  The  following 
notifications  are  required: 


(1)  When  all  or  part  of  the  proposed 
LMDS  system  is  ready  to  be  placed  into 
operation,  the  conditional  licensee  must 
file  a  Form  494A,  Notification  of 
Completion  of  Construction,  and  the 
relevant  fee. 

(2)  Licensees  must  file  a  letter 
notification  on  or  before  the  three-year 
anniversary  date  of  the  grant  of  the 
conditional  license  certifying  that  the 
facilities  as  authorized  have  been 
completed  and  that  the  entire  system  as 
approved  is  now  operational  and  ready 
to  provide  service  to  the  public,  and 
will  remain  operational  during  the 
license  period,  unless  the  license  is 
submitted  for  cancellation. 

(b)  No  extensions  of  time  to  construct 
will  be  authorized  for  any  reason, 
including  but  not  limited  to: 

(1)  Loss  of  site  availability;  and 

(2)  Any  pending  application  for 
modification  of  the  authorization. 

(c)  The  provisions  of  §  21.44  apply  in 
cases  of  forfeiture  and  termination  of 
LMDS  station  authorizations. 

f  21 .1 01 5    Assignment,  transfer,  or 
alienation  of  interest  in  LMDS 
authorizations. 

Notwithstanding  any  other  section  of 
this  part,  the  sale,  transfer,  assignment 
or  other  alienation  of  any  interest  in  any 
LMDS  conditional  license  is  prohibited 
prior  to  completion  of  all  construction 
authorized  by  the  conditional  grant. 
This  restriction  on  transfers  of  interests 
in  LMDS  conditional  licenses  includes 
any  form  of  alienation  including  option 
arrangements  and  agreements,  as  well  as 
equity  and  debt  placement  plans,  with 
the  exception  of  the  following: 

(a)  Involuntary  transfers  if  §  21.38  (d) 
and  (e)  are  complied  with; 

(b)  Pro  forma  transfers  involving  no 
change  in  ownership  interest  or  control 
of  the  license. 

§21.1016    Uconss  modification. 

Licensees  finding  it  necessary  to 
change  any  aspect  of  their  proposal  as 
authorized  in  the  conditional  license 
must  file  an  application  to  modify  their 
authorization,  but  this  will  not  relieve 
the  licensee  from  its  obligation  to 
proceed  with  its  construction  schedule 
under  the  terms  of  its  conditional 
license. 

§21.1017    License  renewal. 

LMDS  licensees  must  apply  for 
renewal  of  their  licenses  no  more  than 
90  (ninety)  and  no  fewer  than  30  (thirty) 
days  before  the  expiration  date  of  the 
license.  Licensees  should  comply  with 
the  provisions  of  §  21.11(c)  to  renew 
their  licenses. 
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Federal  Communications  Commission. 

Donna  K.  Searcy, 

Secretary. 

(FR  Doc.  93-1939  Filed  1-27-93;  8:45  am] 

MLUNO  cooe  tnt-et-M 

47  CFR  Parts  2, 63, 80  and  90 

[PR  Docket  No.  92-257,  DA  93-35] 

Amendment  of  the  Commission's 
Rules  Concerning  Maritime 
Communications 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  extension  of 

time. 

SUIMMARY:  The  Order  extends  the 
Comment  and  Reply  Comment  period  to 
June  1. 1993,  and  July  15. 1993. 
respectively,  in  PR  Docket  No.  92-257; 
FCC  92-497.  This  action  is  taken  in 
response  to  a  request  by  the  United 
States  Coast  Guard  and  the  I^dio 
Technical  Commission  for  Maritime 
Services,  among  others.  It  will  allow 
commenters  to  prepare  more  meaningful 
comments. 

DATES:  Comments  to  be  filed  on  or 
before  June  1, 1993  and  repUes  to  be 
filed  on  or  before  July  15, 1993. 
ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  NW.. 
Washington,  DC  20554 
FOR  FURTHER  INFORMATION  CONTACT: 
George  R.  Dillon  or  Marc  S.  Martin, 
Federal  Commimications  Commission, 
Washington.  DC  20554  (202)  632-7175. 

SUPPLEMENTARY  MFORMATION: 

Order 

Adopted:  January  11, 1993;  Released: 
January  15, 1993. 
By  the  Chief,  Special  Services  Division 


1.  On  November  5. 1992,  the 
Commission  adopted  a  Notice  of 
Proposed  Rule  Making  and  Notice  of 
Inquiry,  57  FR  57717.  December  7. 1992, 
hereafter  Notice,  in  the  above  captioned 
matter.  The  specified  filing  deadlines 
for  comments  and  reply  comments  are 
January  21, 1993,  and  February  5, 1993, 
respectively. 

2.  On  December  10, 1992,  the  United 
States  Coast  Guard  (Coast  Guard)  filed  a 
motion  requesting  an  extension  of  time 
in  which  to  file  comments: 
Additionally,  on  January  4, 1993,  the 
Radio  Technical  Commission  for 
Maritime  Services  (RTCM)  filed  a 
motion  asking  for  an  extension  of  time 
in  this  proceeding.  The  Coast  Guard 
states  that  the  issues  raised  in  the  Notice 
are  substantial  and  will  require  a 
significant  amount  of  research.  It 
requests  an  extension  of  time  to 
coincide  with  the  annual  RTCM 
assembly  meeting  to  permit  the  issues 
raised  in  the  Notice  to  be  discussed 
fully  by  members  of  the  maritime 
community.  The  RTCM  notes  that  its 
annual  assembly  meeting  will  take  place 
during  the  week  of  May  2, 1993,  and 
that  the  affected  marine  community  will 
be  substantially  represented  at  the 
meeting.  RTCM  states  that  it  has  over 
150  members  and  that  virtually  all  of 
them  will  be  affected  by  the  issues 
raised  in  the  Notice.  The  RTCM 
contends  that  an  extension  of  time  will 
permit  it  to  coordinate  responses  more 
eR'ectively  with  members  of  the 
maritime  community  and  will  result  in 
meaningful  comments.  Both  the  Coast 
Guard  and  the  RTCM  emphasize  that 
extending  the  comment  date  will  permit 
members  of  the  maritime  commimity 
outside  of  Washington,  DC  to  be 
represented  on  the  issues  raised  in  the 
Notice. 


3.  The  RTCM  is  a  non-profit 
organization  whose  objectives  include 
studying  and  preparing  reports  on 
maritime  telecommunications  practices, 
needs  and  technologies  to,  among  other 
things,  improve  the  efficiency  and 
capability  of  marine  conununications. 
The  Coast  Guard  is  responsible  for 
search  and  rescue  operations  including 
many  ships  voluntarily  equipped  with 
radio  equipment.  We  find  gooid  cause  to 
grant  the  extension  of  time  requested  by 
the  Coast  Guard  and  RTCM.  Such  an 
extension  of  time  will  permit  the  full 
participation  in  this  proceeding  by  a 
broad  segment  of  the  affected  marine 
community. 

4.  Accordingly,  it  is  ordered,  pursuant 
to  the  authority  set  forth  in  §§  0.331  and 
1.46  of  the  Commission's  Rules,  47  CFR 
0.331, 1.46,  that  the  Coast  Guard's  and 
the  RTCM's  motions  for  extensions  of 
time  is  granted.  The  filing  deadlines  for 
comments  and  reply  comments  are 
extended  to  June  1, 1993,  and  July  15, 
1993,  respectively. 

Federal  Communications  Commission. 

Robert  H.  McNamara, 

Chief,  Specid  Sennces  Division,  Private  Radio 

Bureau. 

[FR  Doc  93-1913  Piled  1-27-93;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rulee  t«t  are  applfcaWe  to  tw 
putlic  Nolicee  of  hearings  and  Jiweitigadoni. 
conMnttee  meetings,  ajsryy  dscisions  and 
rulings,  delegations  of  authority,  fling  oi 
petitiortt  and  applications  and  agency 
statemerits  of  organization  and  functions  are 
examptes  of  documents  appearirx)  in  this 
section. 


ADMINISTRATIVE  CONFERB4CE  OF 
THE  UNITED  STATES 

Rsquetrt  tor  Public  Comments 

ACawv:  Administrative  Confereoca  of 
the  United  States. 
summary:  The  Administrative 
Conference's  Model  Rules  Working 
Group  has  developed  a  set  of  model 
procedure  and  practice  regulations  for 
agency  adjudications.  Interested  persons 
are  invited  to  comment  on  the  proposal. 
DATES:  Please  submit  comments  by 
March  15. 1993. 

AOORESSES:  Send  comments  to  Gary  J. 
Edles,  Administrative  Conference  of  the 
United  States,  2120  L  Street  NW.. 
Washington,  DC  2003?! 
TO  OBTAM  COPIES  OF  THE  PROPOSAL 
CONTACT:  Susan  Mack.  Administrative 
Conference  of  the  United  States.  2120  L 
Street  NW..  Washington.  DC  20037.  or 
(202)  254-7020. 
•  FOR  FUfTTHER  INFORMATION  CONTACT:  Gary 
).  Edles  or  Jeffirey  S.  Lubbers.  (202)  254- 
7020. 

SUPPLEMENTARY  MFORMATION:  A  Working 
Group  of  the  Office  of  the  Chairman  of 
the  Administrative  Conference  of  the 
United  States  has  develof>ed  a  set  of 
model  procedure  and  practice 
regulations,  with  related  commentary, 
suitable  for  use  in  those  agency 
proceedings  that  offer  an  opportunity 
for  an  oral,  fact-finding  hearing  before 
an  agency  adjudicator,  whether 
conducted  pursuant  to  the 
Administrative  Procedure  Act.  other 
statutes,  or  agency  regulations  or 
practice.  The  Working  Group  seeks 
public  comments  on  these  model  rules. 

Hearing  are  currently  held  before 
presiding  officers  at  scores  of  federal 
departments  and  agencies.  Each  agency 
has  its  own  set  of  procedure  and 
practice  rules  that  cover  essentially  the 
same  procedural  areas.  To  the  extent 
that  the  conduct  of  hearings  at  these 
agencies  presents  similar  problems,  it 
appears  useful  to  formulate  a  set  of 


model  procedure  and  practice  rules  that 
addresses  common  procedural 
problems.  Such  model  rules  can  be  used 
by  those  agencies  that  are  either 
required  to  establish  formal  procedures 
for  new  adjudicatory  programs  or 
interested  in  amending  their  existing 
rules  in  selected  areas. 

Because  each  ag0ncy  has  its  own. 
unique  procedural  needs,  the  model 
rules  are  not  intended  as  a  set  of 
unifcRtn  procedures.  Rather,  they  are 
designed  to  provide  a  set  of 
recommendations  that  ctti  be 
considered  by  agencies  in  light  of  their 
special  procedural  requirements. 

Dated:  January  25, 1993. 
Jeflrey  S.  LaUters, 

Besearch  Director. 

[FR  Doc.  93-2048  Filed  1-27-93;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forme  Under  Review  by  Office  of 
IManegement  and  Budget 

January  22. 1993. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
infonnalion  tmder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  oitry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection:  (2)  Title  of  the  information 
collection;  (3)  Form  number{s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer. 
USDA.  OIRM.  room  404-W  Admin. 
Bldg..  Washington.  DC  20250.  (202) 
690-2118. 

Extension 

•  Agricultural  Research  Service 


Biological  Shipment  Record — 
Beneficial  Organisms  AD-941,  AD- 
942.  AD-943 

On  occasion 

State  or  local  governments;  businesses 
or  other  for-profit;  Federal  agencies 
or  employees;  560  responses;  47 
hours 

jack  R.  Coulson  (301)  504-6350 

New  Collef:tion 

•  Foreign  Agricultural  Service 

7  CFR  1493— Subpart  C— Amended 
Regulations  Covwing  CCC's  New 
Emerging  Democracies  Facilities 
Guarantees 

Recordkeeping;  On  occasion 

Businesses  or  other  for-profit;  318 
responses:  1.809  hours 

L.  T.  McElvain  (202)  720-6225 

•  Foreign  Agricultural  Service 
Emergency  Relief  from  Duty-Free 

Imports  of  Perishable  Products 
From  Andean  Countries 
On  occasion 
Farms;  businesses  or  other  for-profit; 

7  responses;  161  hours 
Diana  Wanamaker  (202)  720-1330 
Donald  E.  Hnlcher. 
Deputy  Department  Clearance  Officer. 
[PR  Doc.  93-2089  Filed  1-27-93;  8:45  am) 

BILUNO  CODE  MIO-OI-M 


Federal  Grain  Inspection  Service 

Request  for  Applications  from  Persons 
Interested  In  Designation  to  Provide 
Official  Services  in  the  Geographic 
Areas  Presently  Assigned  to  the 
Schneider  (IN)  Agency  and  the  Stale  of 
Georgia 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 
ACTION:  Notice. 

SUMMARY:  The  United  States  Grain 
Standards  Act,  as  amended  (Act), 
provides  that  official  agency 
designations  shall  end  not  later  than 
triennially  and  may  be  renewed.  The. 
designations  of  Schneider  Inspection 
Service.  Inc.  (Schneider),  and  the 
Georgia  Department  of  Agriculture 
(Georgia),  will  end  July  31. 1993. 
according  to  the  Act.  and  FGIS  is  asking 
persons  interested  in  providing  official 
services  in  the  specified  geographic 
areas  to  submit  an  application  for 
designation. 

DATES:  Applications  must  be 
postmarked  or  sent  by  telecopier  (FAX) 
on  or  before  March  1, 1993. 
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ADDRESSES:  Applications  must  be 
submitted  to  Homer  E.  Dunn,  Chief, 
Review  Branch,  CompUance  Division. 
FGIS,  USDA,  Room  1647  South 
Building,  P.O.  Box  96454,  Washington, 
DC  2009Q-6454.  Telecopier  (FAX)  users 
may  send  their  application  to  the 
automatic  telecopier  machine  at  202- 
720-1015,  attention:  Homer  E.  Dunn.  If 
an  application  is  submitted  by 
telecopier,  FGIS  reserves  the  right  to 
request  an  original  application.  All 
applications  will  be  made  available  for 
public  inspection  at  this  address  located 
at  1400  Independence  Avenue,  S.W., 
during  regular  business  hours. 
FOR  FURTHER  MFORMATION  CONTACT: 
Homer  E.  Dunn,  telephone  202-720- 
8525. 
SUPPUMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defmed  in  Executive  Order  12291 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

Section  7(f)(1)  of  the  Act  authorizes 
FGIS'  Administrator  to  designate  a 
qualiHed  applicant  to  provide  official 
services  in  a  specified  area  after 
determining  that  the  applicant  is  better 
able  than  any  other  applicant  to  provide 
such  official  services. 

FGIS  designated  Schneider,  main 
ofHce  located  in  Lake  Village,  Indiana, 
and  Georgia,  main  ofBce  located  in 
Atlanta,  Georgia,  to  provide  ofRcial 
grain  inspection  services  under  the  Act 
on  August  1. 1990. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
Section  7(f)  of  the  Act.  The  designations 
of  Schneider  and  Georgia  end  on  July 
31, 1993. 

The  geographic  area  presently 
assigned  to  Schneider,  in  the  States  of 
Illinois,  Indiana,  and  Michigan, 
pursuant  to  Section  7(0(2)  of  the  Act, 
which  will  be  assigned  to  the  applicant 
selected  for  designation  is  as  follows: 

In  IlHnois  and  Indiana: 

Bounded  on  the  North  by  the  northern 
Will  County  line  from  Interstate  57  east 
to  the  Illinois-Indiana  State  line;  the 
Illinois-Indiana  State  line  north  to  the 
northern  Lake  County  Une;  the  northern 
Lake,  Porter,  Laporte,  St.  Joseph,  and 
Elkhart  County  lines; 

Bounded  on  tSe  East  by  the  eastern 
and  southern  Elkhart  County  lines;  the 
eastern  Marshall  County  line; 

Bounded  on  the  South  by  the 
southern  Marshall  and  Starke  County 
lines;  the  eastern  Jasper  County  line 


south-southwest  to  U.S.  Route  24;  U.S. 
Route  24  west  to  Indiana  State  Route  55; 
Indiana  State  Route  55  south  to  the 
Newton  Coimty  line;  the  southern 
Newton  County  line  west  to  U.S.  Route 
41;  U.S.  Route  41  north  to  U.S.  Route 
24;  U.S.  Route  24  west  to  the  Indiana- 
Illinois  State  line;  and 

Bounded  on  the  West  by  Indiana- 
Illinois  State  line  north  to  Kankakee 
County;  the  southern  Kankakee  County 
line  west  to  U.S.  Route  52;  U.S.  Route 
52  north  to  Interstate  57;  Interstate  57 
north  to  the  northern  Will  County  line. 

Berrien,  Cass,  St.  Joseph.  Branch,  and 
Hillsdale  Counties,  Michigan. 

The  following  locations,  outside  of 
the  above  contiguous  geographic  area, 
are  part  of  this  geographic  area 
assignment:  Central  Soya,  and  Fanners 
Grain,  both  in  Winamac,  Pulaski 
County,  Indiana  (located  inside  Titus 
Grain  Inspection,  Inc.'s,  area). 

An  exception  to  Schneider's  assigned 
geographic  area  is  the  following  export 
port  location  inside  Schneider's  area 
which  has  been  and  will  continue  to  be 
serviced  by  FGIS:  Cargill  Bums  Harbor 
Elevator,  Portage,  Indiana. 

The  geographic  area  presently 
assigned  to  Georgia,  pursuant  to  Section 
7(f)(2)  of  the  Act,  which  will  be  assigned 
to  the  applicant  selected  for  designation, 
is  the  entire  State  of  Georgia,  except 
those  export  port  locations  within  the 
State  which  are  serviced  by  FGIS. 

Interested  persons,  including 
Schneider  and  Georgia,  are  hereby  given 
the  opportunity  to  apply  for  designatioi# 
to  provide  official  services  in  the 
geographic  areas  specified  above  under 
the  provisions  of  Section  7(f)  of  the  Act 
and  section  800.196(d)  of  the 
regulations  issued  thereunder. 
Designation  in  the  specified  geographic 
areas  is  for  the  f)eriod  beginning  August 
1. 1993,  and  ending  July  31. 1996. 
Persons  wishing  to  apply  for 
designation  should  contact  the 
Compliance  Division  at  the  address 
listed  above  for  forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 

designated. 

Authority:  Pub.  L  94-582,  90  Stat.  2867,. 
as  amended  (7  U.S.C.  71  et  seq.) 

Dated:  January  15, 1993. 
Neil  E.  Porter. 
Acting  Director. 
jFR  Doc.  93-1970  Filed  1-27-93;  8:45  an4. 

BIUMO  CODE  3410-EN-f 


Request  for  Comments  on  the 
Applicante  for  Deelgnetton  In  the 
Qeogrephic  Areas  Currently  Assigned 
to  the  Central  Illinois  (IL)  and  Plalnvlew 
(TX)  Agencies 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 
ACnON:  Notice. 

summary:  FGIS  requests  interested 
persons  to  submit  comments  on  the 
applicants  for  designation  to  provide 
official  services  in  the  geographic  areas 
currently  assigned  to  Central  Illinois 
Grain  Inspection,  Inc.  (Central  Illinois), 
and  Plainview  Grain  Inspection  and 
Weighing  Service,  Inc.  (Plainview). 
DATES:  Comments  must  be  postmariied. 
or  sent  by  telecopier  (FAX)  or  electronic 
mail  by  March  1, 1993. 
ADDRESSES:  Comments  must  be 
submitted  in  writing  to  Homer  E.  Dunn, 
Chief,  Review  Brandi,  Compliance 
Division.  FGIS,  USDA,  Room  1647 
South  Building,  P.O.  Box  96454, 
Washington,  DC  20090-6454. 
SprintMail  users  may  respond  to 
(A:ATTMAIL,0:USDA,ID:A36HDUNN). 
ATTMAIL  and  FTS2000MAIL  users 
may  respond  to  IA36HDUNN. 
Telecopier  (FAX)  users  may  send 
responses  to  the  automatic  telecopier 
machine  at  202-720-1015,  attention: 
Homer  E.  Dunn.  All  comments  received 
will  be  made  available  for  public 
inspection  at  the  above  address  located 
at  1400  Independence  Avenue,  S.W., 
during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Homer  E.  Dunn,  telephone  202-720- 
8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

,  In  the  October  30, 1992,  Federal 
Register  (57  FR  49166),  FGIS  asked 
persons  interested  in  providing  official 
services  in  the  geographic  areas 
assigned  to  Central  Illinois  and 
Plainview  to  submit  an  application  for 
designation.  Applications  were  due  by 
November  30, 1992.  Central  Illinois  and 
Plainview,  the  only  applicants,  each 
applied  for  designation  in  the  entire 
area  currently  assigned  to  them. 

FGIS  is  publishing  this  notice  to 
provide  interested  persons  the 
opportunity  to  present  comments 
concerning  the  applicants  for 
designation  in  the  Central  Illinois  and 
Plainview  areas.  Commenters  are 
encouraged  to  submit  reasons  and 
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pertinent  data  fersapport  or  objectran 
to  the  desi^aHon  of  these  agencies.  AD 
comiDents  must  be  submitted  to  the 
Compliance  Division  at  the  above 
address. 

Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  FGIS  will 
publish  notice  of  the  final  decision  in 
the  Federal  Register,  and  FGIS  will 
send  the  appU^nts  writtea  notification 
of  the  decision.. 

Alhority;  Pub.  L  94-5S2.  90  Stat.  2867. 
as  amandad  (7  U.SXL  Tketseq.) 

DBtad  lanuary  15, 1993. 
NeilCrMtar, 
Acting  Dmctor. 

IFK  Doc  93-1972  Filed  1-27-93;  9:45  am) 
BILLIN6  cooc  wia-B*-r 


DMignattoo  of  th»  Columbus  (OH) 
Agency 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 
ACTION:  Notice. 

SUMMAAr.  FGIS  announces  the 

designation  of  Columbus  Grain 

Inspection,  Inc.  (Columbus),  to  provide 

official  inspection  services  under  the 

United  States  Grain  Standards  Act.  as 

amended  (Act). 

EfFECnVE  DATE:  March  1,  1993. 

ADDRESSES:  Homer  E.  Dunn,  Chief. 

Review  Branch.  Compliance  Division, 

FGIS,  USDA.  Room  1647  South 

Building.  P.O.  Box  96454.  Washington, 

DC  20090-6454. 

FOR  FURTHSft  mPOftMATION  CONTACT: 

Homer  E.  Dunn,  telephone  202-720- 

8525. 

SUPPI.EMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  September  2. 1992,  Federal 
Register  (57  FR  40170).  FGIS  announced 
that  the  designation  of  Columbus  ends 
on  February  28,  1993,  and  asked 
persons  interested  in  providing  official 
services  within  the  specified  geographic 
area  to  submit  an  application  for 
designation.  Applications  were  due  by 
September  30.  1992. 

Columbus,  the  only  applicant,  applied 
for  designation  in  the  entire  area 
currently  assigned  to  them.  FGIS  named 
and  requested  comments  on  the 
applicant  in  the  October  30, 1992. 
Federal  Register  (57  FR  49167). 
Ctimments  were  due  by  November  30. 
1 G92.  FGIS  received  no  comments  by 


that  date.  FQS  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(WlKA)  of  the  Act; 
and  according  to  Section  7(fMl)(B). 
determined  that  Colimibus  is  able  to 
provide  official  services  in  the 
geographic  area  for  which  they  applied. 
Effective  March  1. 1993.  ancl  ending 
February  29. 1996.  Columbus  is 
designated  to  provide  official  inspection 
services  in  the  geographic  area  spedfied 
in  the  September  2. 1992,  Federal 
Register.  Interested  persons  may  obtain 
official  services  by  contacting  Columbus 
at  614-474-3519. 

Authority:  Pub.  L  94-582.  90  Stat.  2867, 
as  amended  (7  U.S.C  71  et  seq.) 

Dated:  January  IS.  1993. 
NeU  E.  Porter, 

Acting  Director. 

|FR  Doc.  93-1973  Filed  1-27-93;  8:45  am] 

enxma  cooe  Mi«-B*-r 


Designation  of  the  Amarillo  (TX)  and 
Enid  (OK)  Agencies  to  Provide  Official 
Services  In  ttie  former  Alva 
Geographic  Area 

AGENCY:  Federal  Grain  Inspection 
Service  (FGIS). 
action:  Notice. 

StMMARY:  FGIS  announces  the 
designation  of  Amarillo  Grain  Exchange, 
Inc.  (Amarillo),  and  Enid  Grain 
Inspection  Company,  Inc.  (Enid),  to 
provide  official  grain  inspection 
services  under  the  United  States  Oain 
Standards  Act.  as  amended  (Act). 
effective  date:  March  1. 1993. 
ADDRESSES:  Homer  E.  Dunn,  Chief, 
Review  Branch,  Compliance  Division. 
FGIS.  USDA.  Room  1647  South 
Building,  P.O.  Box  96454,  Washington, 
DC  2009O-6454. 

FOR  FURTHER  INFORMATION  CONTACT: 
Homer  E.  Dunn,  telephone  202-720- 
8525. 
SUPPLEMENTARY  »VORMATK>N: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

On  July  30, 1992.  FGIS  published  a 
notice  in  the  Federal  Register  (FR  57 
33717)  announcing  the  cancellation  of 
Alva's  designation  due  to  a  decline  in 
requests  for  official  inspection  services. 
FGIS  aKso  requested  comments  on  the 
need  for  official  services  in  the 
geographic  area  formerly  assigned  to 
AUo.  and  asked  that  persons  interested 
in  providing  official  services  in  this 
geographic  area  submit  an  application 


for  designation.  The  deadline  for 
applications  and  comments  on  the  need 
fbr  official  services  was  August  31, 
1992.  FGIS  received  one  comment  from 
a  grain  firm  requesting  that  official 
services  be  provided  in  the  Alva  area. 

There  were  two  applicants,  both 
currently  designated  official  agendes: 
Amarillo  Grain  Exchange.  Inc. 
(Amarillo).  and  Enid  Grain  Inspection 
Company.  Inc.  (Enid).  Amarillo  applied 
for  Beckham.  Ellis,  Harper,  and  Roger 
Mills  Counties,  in  addition  to  the  area 
they  are  already  designeted  to  serve. 
These  Counties  are  adjacent  to  their 
currently  assigned  geographic  area.  Enid 
applied  for  the  entire  Alva  area  in 
addition  to  the  area  they  are  already 
designated  to  serve,  but  indicated  they 
would  accept  a  portion  of  the  area.  Enid 
also  is  ad)acent  to  the  AIa^  geographic 
area. 

FGIS  named  and  requested  comments 
on  the  applicants  in  the  October  30, 
1992,  Federal  Register  (57  FR  49167). 
Comments  were  due  by  November  30, 
1992.  FGIS  received  one  comment  by 
the  due  date  from  a  grain  firm  favoring 
designation  of  Enid.  FGIS  evaluated  all 
available  information  regarding  the 
designation  criteria  in  Section  7(f)(1)(A) 
of  the  Act;  and  according  to  Section 
7(f)(1)(B),  determined  that  Amarillo  is 
better  able  than  any  other  applicant  to 
provide  official  insfiection  services  in 
the  geographic  area  for  which  they 
applied,  and  that  Enid  is  able  to  provide 
official  inspection  services  in  the 
remainder  of  the  former  Alva  geographic 
area. 

Effective  March  1, 1993,  and  ending 
upon  the  end  of  their  current 
designation  (November  30, 1995), 
Amarillo  is  designated  to  provide 
official  grain  inspection  in  Beckham, 
Ellis,  Harper,  and  Roger  Mills  Counties 
in  Oklahoma,  in  addition  to  the  area 
they  are  already  designated  to  serve. 
Amarillo's  designation  is  amended  by 
adding  these  Counties.  Effective  March 
1, 1993,  and  ending  upon  the  end  of 
their  current  designation  (June  30, 
1995),  Enid  is  designated  to  provide 
official  grain  ins]>ection  in  Alfalfa, 
Caddo.  Custer,  Dewey,  Greer,  Kiowa, 
Major,  Washita.  Woods,  and  Woodward 
Counties  in  Oklahoma,  in  addition  to 
the  area  they  are  already  designated  to 
serve.  Enid's  designation  is  amended  by 
adding  these  Counties,  interested 
persons  may  obtain  official  services  by 
contacting  Amarillo  at  806-372-8511. 
and  Enid  at  405-233-1121. 

Authority:  Pub.  L  94-582.  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  etseq.) 
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Dated:  Jaouary  15, 1993. 
Neil  E.  Porter, 
Acting  Director. 

IFR  Doc  93-1971  Piled  1-27-93;  8:45  am] 
BtUMQ  CODE  9«1»-B»^ 


Forest  Service 

Chugach  Winter  Recreation  Faculties; 
Kenai  Area  Plan;  Russian  River  Angler 
Trail  Reconstruction;  Amendment  of 
the  Chugach  Forest  Land  and 
Resource  Management  Pian 

AGENCY:  Forest  Service.  USDA. 
ACnOM:  Cancellation  of  four  notices  of 
intent  to  prepare  an  Environmental 
Impact  Statement 

SUMMARY:  The  Notices  of  Intent,  as 
shovm  below,  are  hereby  cancelled: 

1.  Chugach  Winter  Recreation  Facilities. 
April  19. 1985.  FR.  Vol.  50.  Number 
76,  page  15595. 

2.  Kenai  Management  Area  Analysis, 
July  22. 1988.  FR.  Vol.  53,  Number 
141.  page  27737. 

3.  Amendment  of  the  Chugach  Land  and 
Resource  Management  Plan,  May  31. 
1991.  FR.  Vol.  56,  Number  105,  page 
24786-87. 

4.  Russian  River  Angler  Trail 
Reconstruction.  June  26. 1991,  FR, 
Vol.  56,  Number  123.  page  29213. 

^  FURTHER  MFORMATION  CONTACT: 
Charles  R.  Frey.  Planning  Staff  Officer. 
Chugach  National  Forest.  201  E.  9th 
Avenue.  Suite  206.  Anchorage,  Alaska 
99501;  907-271-2557. 

E>ated:  January  20, 1993. 
Frederick  L.  Noilnuy, 

Director,  Planning,  Programming,  and 
Budgeting. 

IFR  Doc.  93-2057  Filed  1-27-93;  8;45  am) 

BttJJNG  CODE  9410-11-M 


Tepee  Area  Salvage  and  Recovery; 
Kootenai  National  Forest,  Uncoln  and 
Flathead  Counties,  MT 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  Notice  is  hereby  given  that 
the  Forest  Service,  USDA  will  prepare 
an  environmental  impact  statement 
(EIS)  for  the  Tepee  Timber  Sale.  The 
h'orest  Service  proposes  to  harvest 
approximately  892  thousand  board  feet 
of  dead  and  dying  lodgepole  pine  timber 
through  apphcation  of  a  variety  of 
harvest  methods  on  approximately  191 
acres.  The  proposal  includes  site- 
preparation  and  regeneration  on  115 
acres.  The  salvage  and  regeneration 
harvest  is  intended  to  increase  health. 


vigor,  stocking  and  species  diversity  of 
stands  for  long  term  vegetative  grovvth; 
reduce  fuel  accumulations  to  minimize 
hre  danger  and  protect  existing 
regeneration  stands;  salvage  lodgepole 
pine  before  it  loses  its  value;  and  clear 
road  surfaces  and  ditches  of  dead 
lodgepole  pine  to  enable  roed 
maintenance  to  be  accompUshed 
without  barriers  of  down  material.  The 
EIS  will  tier  to  the  final  EIS  and  Forest 
Plan  for  the  Kootenai  National  Forest 
(Sentember  1987). 

The  proposed  activities  are  located  in 
the  Little  Wolf  drainage.  The  project 
analysis  area  is  located  approximately 
30  miles  east  of  Libby,  Montana.  The 
proposed  project  is  scheduled  to  sell  in 
the  summer  of  1994.  There  will  be  no 
new  road  constnicticm  as  pert  of  this 
proposal. 

Tne  Kootenai  National  Forest  invites 
written  comments  and  suggestions  on 
the  scope  of  the  analysis.  The  agency 
also  gives  notice  of  the  full 
environmental  analysis  and  decision 
making  process  that  will  occur  on  the 
proposal  so  that  interested  and  affected 
people  are  aware  of  how  they  may 
participate  and  contribute  to  the  hnal 
decision. 

DATE:  Comments  concerning  the  scope 
and  implementation  of  this  proposal 
must  be  received  by  February  22. 1993. 
ADDRESSES:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  to  Lawrence  A.  Froberg. 
District  Ranger.  Fisher  River  Ranger 
District,  12557  Hwy.  37,  Libby  Montana, 
59923. 

FOR  FURTHER  INFORMATION:  Direct 
questions  about  the  proposed  actions 
and  environmental  impact  statement  to 
Leanee  Marten,  Interdisciplinary  Team 
Leader.  Fisher  River  Ranger  District. 
12557  Hwy.  37,  Libby,  Montana,  59923. 
(Phone:  (406)  293-7773). 
SUPPI.EMENTARY  MFORMATUN:  The 
decision  area  contains  approximately 
4300  acres  within  the  Kootenai  National 
Forest  in  Lincoln  and  Flathead 
Counties.  Montana.  All  of  the  project 
area  is  within  the  Little  Wolf  drainage. 
The  legal  description  of  the  decision 
area  is  as  follows:  Sections  7.  8, 17. 18. 
and  19  of  Township  29  North.  Range  25 
West,  Flathead  County,  Montana; 
Sections  1,  2,  3. 4.  5. 10, 11. 12. 13.  and 
24  of  Towmship  29  North,  Range  26 
West,  Lincoln  County,  Montana;  and 
Sections  26.  27.  28.  29.  32,  33.  34,  35 
and  36  of  Township  30  North.  Range  26 
West,  Lincoln  County,  Montana. 

All  proposed  activities  are  outside  the 
boundaries  of  any  roadless  area  or  any 
areas  considered  for  inclusion  to  the 
National  Wilderness  System  as 
recommended  by  the  Kootenai  National 


Foreit  Plan  or  by  any  past  or  present 
legislative  wilderness  proposal. 

Mountain  pine  beetw  infestations 
have  killed  the  majority  of  merchantable 
lodgepole  pine  in  the  analysis  area.  In 
lodgepole  pine  stands  mortaUty  ranges 
from  50-100%.  Howrever,  in  most  of  the 
stands  mortality  is  90-100%.  In  mixed 
conifer  stands  where  lodgepole  pine 
comprises  10-40%  of  the  stand, 
merchantable  lodgepole  pine  mortality 
ranges  from  80-100%. 

These  concentrations  of  dead 
lodgepole  pine  create  areas  of  high  fuel 
loadings  which  increase  the  potential  of 
wildfire.  In  addition,  deer  and  elk 
movement  within  and  through  these 
dense  lodgepole  stands  is  difficult. 
Thus,  summer/foil  range  effiactiveness  is 
in  a  steady  rate  of  decline. 

The  proposed  action  includes  salvage 
harvest  of  dead  lodgepole  pine  resulting 
from  mountain  pine  beetle  attack.  A 
small  amount  of  green  lodgepole  pine 
would  be  removed  in  imderstocked 
areas  to  facilitate  the  silvicultural 
system  for  regeneration.  Approximately 
115  acres  will  resemble  a  clearcut  with 
reserve  trees  or  patch  seedtree.  Eight 
units  would  be  placed  adjacent  to 
existing  clearcuts  which  will  create 
three  openings  greater  than  40  acres  in 
size  (43.  49  and  95  acre  openings). 
Approximately  61  acres  will  be 
salvaged.  A  fully  stocked  stand  will 
remain  on  these  acres.  Of  the  61  acres. 
49  are  road-side  salvage  in  which  all 
dead  lodgepole  will  be  removed  fi^m 
areas  40-80  feet  of  specified  roadside. 
Additionally.  15  acres  will  be  a  post  and 
pole  area.  The  harvest  will  resemble  a 
pre-commercial  thinning,  leaving  a  fully 
stocked  stand  on  these  acres.  The  total 
harvest  volume  of  this  proposal  would 
be  892  thousand  board  feet  of  timber. 

Issues 

Tentatively,  several  issues  have  been 
identified  through  the  scoping  process. 
These  issues  are  briefly  described 
below: 

1.  Concern  was  expressed  over  how 
the  proposed  action  may  impact  water 
quality  of  the  streams  in  the  area. 

2.  Wildlife:  Concern  was  expressed 
that  the  proposed  action  may  have  an 
adverse  effect  on  the  cover/ fonge  ratio 
in  the  area  and  thus  would  represent  an 
impact  on  wildlife. 

3.  Forest  Health:  Concern  was 
expressed  that  no  action  would  result  in 
stands  with  a  very  low  level  of  health, 
vigor  and  productivity  due  to  poor 
regeneration  and  growth. 

Public  Participation  and  Scoping 

Public  participation  will  be  requested 
at  several  points  during  the  analysis. 
The  Forest  Service  will  be  seeking 
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information,  comments,  and  assistance 
from  Federal.  State,  local  agencies  and 
other  individuals  or  organizations  who 
may  be  interested  in  or  affected  by  the 
proposed  projects.  This  input  will  be 
used  in  preparation  of  the  Draft  EIS. 

The  scoping  process  includes: 
— Identifying  potential  issues. 
— Identifying  major  issues  to  be 

analyzed  in  depth. 
— Exploring  additional  alternatives 

based  on  themes  which  will  be 

derived  from  issues  recognized  during 

scoping  activities. 
— Identifying  potential  environmental 

effects  of  this  project  and  alternatives 

(i.e.  direct,  indirect,  and  cumulative 

effects  and  connected  actions). 
— Determining  potential  cooperating 

agencies  and  task  assignments. 

The  analysis  will  consider  a  range  of 
alternatives.  Along  with  the  proposed 
actions  and  all  reasonable  action 
alternatives,  the  analysis  Mnll  consider  a 
"No  Action"  alternative. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  June,  1993.  At  that 
time  EPA  will  publish  a  notice  of 
availability  of  the  draft  EIS  in  the 
Federal  Register.  The  comment  period 
on  the  draft  EIS  will  be  45  days  from  the 
date  the  EPA  publishes  the  notice  of 
availability  in  the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  public  participation 
and  of  several  court  rulings  related  to 
public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NHDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  or  dismissed  by  the  court  if 
not  raised  until  after  completion  of  the 
final  EIS.  City  ofAngoon  v.  Model.  803 
F.2d.  1016, 1022  (9th  Qr.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45  day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  and  respond  to  them  in  the 
final  EIS.  To  be  the  most  helpful, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible  and  may  address  the 


adequacy  of  the  statement  or  the  merit 
of  the  alternatives  discussed  (see 
Council  on  Environmental  Quality 
regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3). 

The  final  EIS  is  scheduled  to  be 
completed  by  September  1993.  In  the 
final  EIS,  the  Forest  Service  is  required 
to  respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  a 
decision  regarding  the  proposal. 
Lawrence  A,  Froberg,  District  Ranger, 
Fisher  River  Ranger  District,  Kootenai 
National  Forest,  12557  Highway  37, 
Libby,  Montana,  59923.  is  the 
Responsible  Official.  As  the  Responsible 
Official  he  will  decide  which,  if  any,  of 
the  proposed  projects  will  be 
implemented.  The  Responsible  Official 
will  document  the  decisfon  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  Forest  Service  Appeal  Regulations. 

Dated:  January  12. 1993. 
Lawrence  A.  Froberg, 
District  Hanger,  Fisiter  River  Banger  District, 
Kootenai  National  Forest. 
[PR  Doc.  93-2058  Filed  1-27-93;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 


Bureau  of  the  Census 
[Docket  No.  930105-3005] 

Annual  Surveys  in  Manufacturing  Area 

AGENCY:  Bureau  of  the  Census, 

Commerce. 

ACTION:  Notice  of  determination. 

SUMMARY:  In  conformity  with  title  13, 
United  States  Code  (sections  131, 182. 
224,  and  225),  I  have  determined  that 
annual  data  to  be  derived  from  the 
surveys  listed  below  are  needed  to  aid 
the  efficient  performance  of  essential 
governmental  functions  and  have 
significant  application  to  the  needs  of 
the  public  and  industry.  The  data 
derived  from  these  surveys,  most  of 
which  have  been  conducted  for  many 
years,  are  not  publicly  available  from 
nongovernmental  or  other  governmental 
sources. 

FOR  FURTHER  INFORMATKM  CONTACT:  John 
Berry  on  (301)  763-5850. 
SUPPl£MENTARY  INFORMATION:  The 
Census  Bureau  is  authorized  to  take 
surveys  necessary  to  furnish  current 
data  on  the  subjects  covered  by  the 


major  censuses  authorized  by  title  13. 
United  States  Code.  These  surveys  will 
provide  continuing  and  timely  national 
statistical  data  on  manufacturing  for  the 
period  between  economic  censuses.  The 
next  economic  censuses  will  be 
conducted  for  1997.  The  data  collected 
in  these  surveys  will  be  within  the 
general  scope  and  nature  of  those 
inquiries  covered  in  the  economic 
censuses. 

Annual  Current  Industrial  Reports 

Most  of  the  following  commodity  or 
product  siu^reys  provide  data  on 
shipments  or  production;  some  provide 
data  on  stocks,  unfilled  orders,  orders 
booked,  consumption,  and  so  forth. 
Reports  will  be  required  of  all  or  a 
sample  of  establishments  engaged  in  the 
production  of  the  items  covered  by  the 
following  list  of  surveys. 

These  surveys  have  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB  Control  Numbers  0607-0392, 
0607-0395,  0607-0476,  0607-0560, 
0607-0625,  and  0607-0650)  in 
accordance  with  the  Paperwork 
Reduction  Act,  Public  Law  96-511,  as 
amended. 

MA20D — Confectionery 
MA22F— Yam  production 
MA22K— Knit  fabric  production 
MA22Q— Carpets  and  rugs 
MA23D — Gloves  and  mittens 
MA24T— Lumber  production  and  mill 

stocks 
MA25H— Office  furniture 
MA28A — Inorganic  chemicals 
MA28B — Inorganic  fertilizer  materials 

and  related  products 
MA28C— Industrial  gases 
MA28F— Paint  and  allied  products 
MA28G— Pharmaceutical  preparations, 

except  biologicals 
MA31A — ^Footwear 
MA32C — Refractories 
MA32E — Consumer,  scientific, 

technical,  and  industrial  glassware 
MA33A — Ferrous  castings 
MA33B— Steel  mill  products 
MA33E — ^Nonferrous  Castings 
MA33L — Insulated  wire  ana  cable 
MA35A — Farm  machinery  and  lavrn 

and  garden  equipment 
MA35D — Construction  machinery 
MA35F — Mining  machinery  and 
mineral  processing  equipment 
MA3 5 J— Selected  industrial  air 
pollution  control  equipment 
MA35L— Internal  combustion  engines 
MA35M— Air-conditioning  and 

refrigeration  equipment 
MA35N — Fluid  power  products 
MA35P — Pumps  and  compressors 
MA35Q— Antinriction  bearings 
MA35R — Computers  and  office  and 

accounting  machines 
MA35U — Coin-operated  vending 
machines 
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MA36A — Smtchgear.  switchboard 

apparatus,  relays,  and  industrial 

controls 
MA36E — Electric  housewares  and  Cans 
MA36F — Major  household  appliances 
MA36H — Motors  and  generators 
MA36K — ^Wiring  devices  and  supplies 
MA36M — Radios,  televisions,  and 

phonographs 
MA36L--^ectric  lighting  fixtures 
MA36P — Communication  equipment 
MA36Q — SemiccHiductors  and  printed 

circuit  boards 
MA37D — Aerospace  orders 
MA38B — Selected  instruments  and 

related  products 
MA38R — Electromedical  equipment 

The  following  list  of  surveys 
represents  annual  counterparts  of 
monthly  and  quarterly  surveys  and  will 
cover  only  those  establishments  that  are 
not  canvassed  or  do  not  report  in  the 
more  firequent  surveys.  Accordingly, 
there  will  be  no  duplication  in 
reporting.  The  content  of  these  annual 
reports  will  be  identical  with  that  of  the 
monthly  and  quarterly  reports. 

M20A — Flour  milliag  products 
MQ22D — Consumption  on  the  woolen 

system  and  worsted  combing 
MQ23A — Apparel  (short  form) 
MQ23X — Sheets,  pillowcases,  and 

towels 
MQ32A— Flat  glass 
MQ32D — Clay  construction  products 
M32G — Glass  containers 
M33D — Aluminum  producers  and 

importers 
M33) — Inventories  of  steel  producing 

mills 
MQ34E— Plumbing  fixtures 
MQ34K — Steel  shipping  drums  and 

pails 
MQ36B— Electric  lamps 
MQ36C — Fluorescent  lamp  ballasts 
M37G — New  complete  aircraft  and 

aircraft  engines,  except  military 
M37L— Truck  trailers 

Annual  Surrey  of  Research  and 
Development 

A  survey  of  research  and  development 
(R&D)  activities  is  conducted.  The  major 
data  obtained  in  this  survey  include 
total  R&D  expenditures  by  source  of 
funds,  the  number  of  scientists  and 
engineers  employed,  the  amounts  spent 
for  pollution  abatement  and  energy  R&D 
and,  for  comparative  purposes,  the  total 
net  sales  and  receipts  and  the  total 
employment  of  the  company. 

This  survey  has  been  approved  by  the 
Office  of  Management  and  Budget  (0MB 
Control  Number  3145-0027)  in 
accordance  with  the  Paperwork 
Reduction  Act,  PubUc  Law  96-511,  as 
amended. 


Annual  Sttirey  of  Pollutiaii  Abatement 
Costs  and  ExpeadHure* 

The  Annual  Survey  of  Pollution 
Abatement  Costs  and  Expenditures  is 
designed  to  collect  from  manufacturers 
the  total  expenditures  by  industry  and 
geographic  area  to  ebais  pollutant 
emissions.  The  survey  covers  current 
operating  costs  and  capital  expenditures 
to  abate  air  and  water  pollution  and 
solid  waste.  This  siu^ey  also  will  obtain 
the  costs  recovered  from  abatenient 
activities. 

This  survey  has  been  approved  by  the 
Office  of  Management  and  Budget  (OMB 
Control  Number  0607-0176)  in 
accordance  with  the  Paperwork 
Reduction  Act,  Public  Law  96-511,  as 
amended. 

Annual  Capital  Eiqpenditttret  Survey 

The  Annual  Capital  Expenditures 
Survey  is  designed  to  collect  capital 
expenditures  data  for  private  nonfarm 
industries.  The  survey  collects  detailed 
information  on  investment  by  types  of 
structures  and  types  of  equipment 

This  survey  has  been  approved  by  the 
Office  of  Management  and  Budget  (OMB 
Control  Number  0607-0737)  in 
accordance  with  the  Paperwork 
Reduction  Act,  Public  Law  96-511,  as 
amended. 

Surrey  of  Plant  Capacity  Utilization 

The  Survey  of  Plant  Capacity 
Utilization  is  designed  to  measure  the 
use  of  industrial  capacity.  The  survey 
collects  information  on  actual  output 
and  estimates  of  potential  output  in 
terms  of  value  of  production.  These  data 
are  the  basis  for  calculating  rates  of 
utilization  of  full  production  capability 
and  use  of  production  capability  under 
national  emergency  conditions. 

This  survey  nas  been  submitted  to  the 
Office  of  Management  and  Budget  for 
approval  (OMB  Control  Number  0607- 
0175)  in  accordance  with  the  Paperwork 
Reduction  Act,  Public  Law  96-511,  as 
amended. 

Annual  Survey  of  Plant  and  Equipment 
Expenditures 

The  Annual  Survey  of  Plant  and 
Equipment  Expenditures  is  designed  to 
collect  total  actual  and  planned 
expenditures  by  industry  for  new  plant 
and  equipment.  This  survey  covers  the 
part  of  total  nonfarm  business  not 
surveyed  each  quarter  by  the  quarterly 
survey  of  plant  and  equipment 
expenditures. 

The  annual  counterpart  of  the 
quarterly  survey  of  plant  and  equipment 
expenditures  will  cover  only  those 
companies  that  do  not  report  in  the 
quarterly  survey.  Accordingly,  there 
will  be  no  duplication  in  reporting. 


Annual  and  quarterly  expenditures  and 
planned  annual  expenditures  on  new 
plant  and  equipment  will  be  collected. 

Renewal  of  approval  for  these  sumjt 

has  been  reqtiested  from  the  Office  of 
Management  and  Budget  (OMB  Control 
Number  0607-0641)  in  accordance  with 
the  Paperwork  Reduction  Act,  PubUc 
Law  96-511,  as  amended. 

The  report  forms  will  be  furnished  to 
firms  included  in  these  surveys.  Copiaa 
of  survey  forms  are  available  an  requatt 
to  the  Director,  Bureau  of  the  Census. 
Washington.  DC  20233. 

COfMXUSIOM:  I  have,  therefore,  directed 
that  these  annual  surveys  be  conducted 
for  the  purpose  of  collecting  the  data  at 
described. 

Dated:  January  14, 1993. 
BailMU-a  Everitl  Biyaat. 

Director,  Bureau  of  the  Census. 

[FR  Doc  93-2047  FiW  1-27-93;  8:45  am| 
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National  Oceanic  and  Atmoapheric 
Administration 

lyiarina  Mammala;  Modification  o( 
Scientific  Reaearch  Permit  (P2S0A) 

AGENCY:  National  Marine  Fisheries 
Service,  (NMFS).  NOAA,  Commerce. 

Notice  is  hereby  given  that  as 
authorized  by  the  marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  §216.33  (d)  and  (e)  of  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act 
(16  U.S.C.  1531-1543)  and  the 
regulations  governing  endangered  fish 
and  wildlife  (50  CFR  parts  217-222), 
Scientific  Research  Permit  No.  473, 
issued  to  Mr.  Steven  Jeffries, 
Washington  Department  of  Wildlifa, 
Marine  Mammal  Investigations,  7801 
Phillips  Road  SW.,  Tacoma.  WA  98498. 
(49  FR  25892).  has  been  modified  to 
extend  the  effective  date  through  Mardi 
31, 1993.  This  modification  became 
effective  upon  signature. 

Documents  pertaining  to  this 
Modification  and  Permit  are  available 
for  review,  by  appointment,  in  the 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Hwy..  room  7324,  Silver  Spring, 
MD  20910;  and 

Director,  Northwest  Region,  National 
Marine  Fisheries  Service,  NOAA,  7600 
Sand  Point  Way.  NE..  BIN  C15700. 
Seattle,  WA  98115  (206/526-6150). 
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Dated  January  22, 1993. 
Michael  F.  TUfanan. 

Acting  Director.  Office  of  Protected  ttesources. 
Nationcd  Marine  Fisheries  Service. 
IFR  Doc.  93-2073  Filed  1-27-93:  8:45  am] 
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National  Tetecommunicatlons  and 
Infonnation  Administration 

Notice  of  Itleeting,  Spectrum  Planning 
Advisory  Committee 

summary:  In  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  Appendix  2, 
notice  is  hereby  given  that  the  Spectrum 
Planning  Advisory  Committee  (SPAC) 
will  meet  on  March  4, 1993  from  9  a.m. 
to  4  p.m.  in  room  1605  at  the  United 
States  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC.  Public  entrance  to  the 
building  is  on  14th  Street  between 
Pennsylvania  Avenue  and  Constitution 
Avenue. 

The  Committee  was  established  on 
July  19, 1965  as  the  Frequency 
Management  Advisory  Council  (FMAC). 
The  name  was  changed  in  April,  1991, 
to  reflect  the  increased  scope  of  its 
mission.  The  objective  of  the  Committee 
is  to  advise  the  Secretary  of  Commerce 
on  radio  frequency  spectrum  planning 
matters  and  means  by  which  the 
effectiveness  of  Federal  Government 
frequency  management  may  be 
enhanced.  The  Committee  consists  of 
nineteen  members,  fifteen  frt)m  the 
private  sector,  and  four  from  the  Federal 
Government,  whose  knowledge  of 
telecommunications  is  balanced  in  the 
functional  areas  of  manufacturing, 
analysis  and  planning,  operations, 
research,  academia  and  international 
negotiations. 

The  principal  agenda  items  for  the 
meeting  will  be: 

(1)  Discussion  of  the  implementation 
of  actions  resulting  from  the  NTIA 
spectrum  study  U.S.  Spectrum 
Management:  Agenda  for  the  Future; 

(2)  Report  of  upcoming  CTTEL 
Conferences; 

(3)  Report  on  the  NTIA  Openness 
Program  Policy  Changes; 

(4)  Discussion  of  Simplification  of  the 
International  Radio  Regulations; 

(5)  Report  on  the  NTIA  Notice  of 
Inquiry  and  Comprehensive  Data  Base. 

The  meeting  will  be  open  to  public 
observations.  A  period  will  be  set  aside 
for  oral  comments  or  questions  by  the 
public  which  do  not  exceed  10  minutes 
each  per  member  of  the  public.  More 
extensive  questions  or  comments  should 
be  submitted  in  writing  before  February 
15, 1993.  Other  public  statements 


regarding  Committee  affairs  may  be 
submitted  at  any  time  before  or  after  the 
meeting.  Approximately  20  seats  will  be 
available  for  the  public  on  a  first-come, 
first-served  basis. 

Copies  of  the  minutes  will  be 
available  upon  request  30  days  after  the 
meeting. 

FOR  FURTHER  MFORMATIOM  COHTACT: 
Inquiries  may  be  addressed  to  the 
Executive  Secretary,  SPAC,  Mr.  Richard 
Lancaster,  National 
Telecommunications  and  Information 
Administration,  room  4090.  U.S. 
Department  of  Commerce,  14lh  Street 
and  Constitution  Avenue.  NW., 
Washington,  DC  20230.  telephone  202- 
482-4487. 

Dated:  January  21. 1993. 
Richard  Lancaster, 

Executive  Secretary,  Spectrum  Planning 
Advisory  Committee,  National 
Telecommunications  and  Infonnation 
Administration. 

(PR  Doc.  93-2033  Filed  1-27-93;  8:45  am] 
BoajNG  CODE  asto-aiMi 


COMMISSION  OF  FINE  ARTS 

Notice  of  Meeting 

The  Commission  of  Fine  Arts*  next 
meeting  is  scheduled  for  18  February  at 
10  a.m.  in  the  Commission's  offices  in 
the  Pension  building,  suite  312, 
Judiciary  Square,  441  F  Street  NW., 
Washington.  DC  20001  to  discuss 
various  projects  affecting  the 
appearance  of  Washington,  DC, 
including  buildings,  memorials,  parks, 
etc.;  also  matters  of  design  referred  by 
other  agencies  of  the  government. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  the  above  number. 

Dated  in  Washington,  DC,  21  January  1993. 
Oiarles  H.  Atherton, 
Secretary. 
IFR  Doc.  93-2059  Filed  1-27-93;  8:45  am] 

BHJJNG  CODE  «330-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Board  of  Trade  Proposal  To 
Register  Certain  Non-Member  Officials 
of  Member  Firms  and  To  Require 
IMembership  of  Certain  Non-Member 
Parent  Firms 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Extension  of  comment  period. 


SUMMARY:  On  October  7, 1992.  the 
Commission  published  in  the  Federal 
Register  a  notice  of  a  proposed  new 
Chicago  Board  of  Trade  ("CBT") 
Regulation  230.03  which  would 
estabUsh  procedures  requiring 
registration  of  certain  non-member 
officials  of  member  firms  and 
application  for  membership  by  certain 
non-member  parent  firms.  57  FR  46151 
The  comment  period  on  the  proposed 
new  regulation  originally  was  schedulec 
to  expire  on  November  6. 1992, 
however,  by  two  subsequent 
Commission  actions,  the  comment 
period  was  extended  until  January  21, 
1993.  57  FR  53887  (November  13, 1992) 
and  58  FR  91  (January  4. 1993). 

The  Futures  Industry  Association  and 
the  CBT  have  both  requested  that  the 
public  comment  period  for  CBT 
Regulation  230.03  be  extended  so  that 
they  could  fully  address  the  issues 
raised  by  the  proposal. 

In  order  to  ensure  that  all  interested 
parties  have  an  opportunity  to  submit 
meaningful  comments,  the  Commission 
has  determined  to  grant  a  32-day 
extension  of  the  comment  period  for  the 
CBT's  proposal. 

DATES:  Comments  must  be  submitted  by 
February  22, 1993. 
FOR  FURTHER  INFORMATtON  CONTACT: 
David  P.  Van  Wagner.  Special  Counsel, 
Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission  2033  K  Street,  NW., 
Washington,  DC  20581.  Telephone: 
(202) 254-8955. 

Issued  in  Washington,  DC  on  January  21, 
1993  by  the  Commission. 
Alan  L.  Seifert, 
Deputy  Director. 
(PR  Doc.  93-2043  Filed  1-27-93;  8:45  am] 

BILLING  CODE  6351-01-41 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of  the 
Army 

Environmental  Advisory  Board 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DOD. 

ACTION:  Notice  of  open  meeting. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  this  notice  sets  forth 
the  schedule  and  proposed  agenda  of 
the  forthcoming  meeting  of  the  Chief  of 
Engineers  Environmental  Advisory 
Board  (EAB).  The  meeting  is  open  to  the 
public. 

DATES:  The  meeting  will  be  held  from  8 
a.m.,  Wednesday,  March  1993,  to  10:30 
a.m.,  Friday,  March  12, 1993. 
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ADDRESSES:  The  meeting  will  be  at  the 
Benson  Hotel,  309  Southwest  Broadway, 
Portland,  Oregon. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  William  L  Klesch,  Chief,  Office  of 
Environmental  PoHcy,  Headquarters,    * 
U.S.  Axmy  Corps  of  Engineers, 
Washington,  DC  20314-1000,  (202)  272- 
0166. 

SUPPLEMENTARY  INFORMATION:  The 
schedule  and  proposed  agenda  of  the 
subject  meeting  on  "Partnering  and 
Endangered  Species  Management" 
follows: 

Wednesday,  Nfarch  10, 1993 

8  a.m. — Meeting  Opens 

8:15  to  9:30  a.m.— Chief  of  Engineers 
Opening  statement  Environmental 
Advisory  Board  Opening  Statement, 
Old  Business 

9:45  to  11:45  a.m. — ^Panel  Discussion: 
Endangered  Species— Their  Linkage 
to  Holistic  Ecosystem  Planning  and 
Management 

1  to  3  p.m. — Panel  Discussion:  Socio- 
economic and  Cultural  Implications 
of  Endangered  Species — How  to  Value 
These  Resources  Within  Water 
Resources  Development  - 

3:20  to  5  p.m. — ^Panel  Discussion: 
Institutional  Problems  with  the 
Endangered  Species  Act — Difficulties 
of  Compliance  and  Implementation 

Thursday,  March  11, 1993 

8  to  9:40  a.m. — ^Panel  Discussion: 
Potential  for  Partnerships  When 
Dealing  with  Endangered  Species — 
What  Works  and  What  Doesn't 

Special  Note:  Question  and  answer  and 
public  comment  periods  are  scheduled  to 
follow  each  panel  discussion. 

10:30  a.m. — Environmental  Advisory 
Board  Adjourns  to  Prepare  a  Report  to 
the  Chief  of  Engineers 

Friday,  March  12, 1993 

8  to  9  a.m.— Report  of  the 
Environmental  Advisory  Board  to  the 
Chief  of  Engineers 

9:15  to  10  a.m. — Response  of  the  Chief 
of  Engineers 

10  to  10:30  a.m.— Public  Comment  and 

Meeting  Adjournment. 
Kenneth  L.  Denton, 

Anny  Federal  Begister  Liaison  Officer. 
(FR  Doc.  93-2060  Filed  1-27-93;  8:45  ami 

BILUNG  CODE  971(Mie-M 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0089] 

Clearance  Request  for  Standard  Form 
1444,  Request  for  Authorization  of 
Additional  Classification  and  Rata 

AGENCIES:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0089). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  35),  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  an  extension  of  a  currently 
approved  information  collection 
requirement  concerning  Standard  Form 
1444,  Request  for  Authorization  of 
Additional  Classification  and  Rate. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Fayson,  Office  of  Federal 
Acquisition  Policy,  GSA  (202)  501- 
4755. 

SUPPLEMENTARY  INFORMATION: 
A.  Purpose 

This  regulation  prescribes  labor 
standards  for  federally  financed  and 
assisted  construction  contracts  subject 
to  the  Davis-Bacon  and  Related  Acts 
(DBRA),  as  well  as  labor  standards  for 
nonconstruction  contracts  subject  to  the 
Contract  Work  Hours  and  Safety 
Standards  Act  (CWHSSA). 

The  recordkeeping  requirements  in 
this  regulation,  48  CFR  ch.  1,  §  22.406, 
are  a  restatement  of  requirements 
cleared  under  OMB  control  numbers 
1215-0140, 1215-0149,  and  1215-0017 
for  29  CFR  5.5(a)(l)(i),  5.5(c),  and  5.15 
(records  to  be  kept  by  employers  under 
the  Fair  Labor  Standards  Act  (FLSA),  29 
CFR  part  516,  which  is  the  basic 
recordkeeping  regulation  for  all  the  laws 
administered  by  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration). 

48  CFR  ch.  1,  §  22.406-3,  implements 
the  recordkeeping  and  information 
collection  requirements  prescribed  in  29 
CFR  5.5(a)(l)(iii)  cleared  under  OMB 
control  number  1215-0140  (also 
prescribed  at  48  CFR  22.406  under  OMB 
control  number  9000-0089),  by 
providing  SF  1444,  Request  for 
Authorization  of  Additional 


Classification  and  Rate,  for  the 
contractor  and  the  Government  to  enter 
the  recordkeeping  and  information 
collection  data  required  by  29  CFR 
5.5(a)(l)(ii)  prior  to  transmitting  the  data 
to  the  Department  of  Labor. 

This  SF  1444  places  no  further  burden 
on  the  contractor  or  the  Government 
other  than  the  information  collection 
burdens  already  cleared  by  OMB  for  29 
CFR  part  5. 

B.  Annual  Reporting  Burden 

The  annual  reporting  burden  is 
estimated  as  follows:  Total  annual 
responses,  1;  and  total  response  burden 
hours.  630. 

OBTAINING  COPIES  OF  PROPOSALS: 
Requester  may  obtain  copies  of  OMB 
apphcations  or  justifications  from  the 
General  Services  Administration,  FAR 
Secretariat  (VRS),  room  4037, 
Washington.  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0089,  Standard  Form  1444. 
Request  for  Authorization  of  Additional 
Classification  and  Rate,  in  all 
correspondence. 

Dated:  January  21, 1993. 
Beverly  Fayson, 
FAB  Secretariat. 
(FR  Doc.  93-2061  Filed  1-27-93;  8:45  am] 

BIUJNO  CODE  M20-34-M 


DEFENSE  NUCLEAR  FACILmES 
SAFETY  BOARD 

[Recommendation  9S-1] 

Standards  Utilization  in  Defensa 
Nuclear  Facilities 

AGENCY:  Defense  Nuclear  Facilities 

Safety  Board. 

ACTION:  Notice;  recommendation. 

SUMMARY:  The  Defense  Nuclear 
Facilities  Safety  Board  (Board)  has  made 
a  recommendation  to  the  Secretary  of 
Energy  pursuant  to  42  U.S.C.  2286a 
concerning  Standards  Utilization  in 
Defense  Nuclear  Facilities.  The  Board 
requests  public  comments  on  this 
recommendation. 
DATES:  Comments,  data,  views,  or 
arguments  concerning  this 
recommendation  are  due  on  or  before 
March  1, 1993. 

ADDRESSES:  Send  comments,  data,  views 
or  arguments  concerning  this 
recommendation  to:  Defense  Nuclear 
Facilities  Safety  Board,  625  Indiana 
Avenue,  NW..  suite  700.  Washington, 
DC  20004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  M.  Pusateri  or  Carole  J. 
Council,  at  the  address  above  or 
telephone  (202)  208-6400. 
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Dated:  January  25, 1993. 
|oha  T.  Caawaj, 

Chairman. 

Dated:  Januaiy  21, 1993 

Several  of  the  Board's 
recommendations  have  emphasized  the 
importance  of  an  effective  program  of 
standards  utilization  in  defense  nuclear 
facilities.  By  so  doing,  the  Board  has 
shown  that  it  considers  the  detailed 
review  of  ongoing  operations  for 
compliance  with  DOE  Orders  (and 
applicable  consensus  standards)  as  an 
essential  measure  in  assuring  that 
defense  nuclear  facilities  are  being 
operated  in  a  safe  manner. 

The  Board  has  noted  significant 
progress  by  DOE  in  the  issuance  of  new 
and  revised  nuclear  safety  orders  that 
more  explicitly  delineate  requirements 
in  such  areas  as:  unreviewed  safety 
question  determinations,  technical 
safety  requirements,  nuclear  safety 
analysis  reports,  design  requirements 
and  nuclear  criticality  safety.  However, 
the  Board's  ongoing  review  of  the  use  of 
standards  in  defense  nuclear  facilities 
has  disclosed  a  number  of  potential 
inconsistencies  in  the  manner  in  which 
E>OE  Orders  related  to  nuclear  safety  are 
applied  at  facilities  that  produce  and 
process  fissile  materials,  relative  to 
those  facilities  that  assemble, 
disassemble,  and  test  nuclear  weapons. 
The  Board  notes  that  DOE  orders 
differentiate  between  nuclear  safety  and 
"nuclear  explosive  safety,"  (the  latter  is 
deBned  by  DOE  Order  5610.11,  Nuclear 
Explosive  Safety);  however,  the  Board 
considers  that  certain  basic  safety 
principles  apply  to  the  handling  of 
flssile  materials,  regardless  of  the  form 
that  the  material  is  in. 

For  example,  a  number  of  orders 
related  to  nuclear  safety  are  explicitly 
excluded  firom  applicability  to  facilities 
that  assemble,  disassemble  and  test 
nuclear  weapons,  while  others  are 
applicable  only  to  "nuclear  facilities," 
(as  deRned  by  DOE  Order  5480.5,  Safety 
of  Nuclear  Facilities).  Those  that  apply 
to  "nuclear  facilities  do  not  necessarily 
apply  to  facilities  that  assembly, 
disassemble  and  test  nuclear  weapons. 
In  other  technical  areas,  such  as  quality 
assurance,  essentially  different 
programs  have  been  put  in  place  (ie., 
DOE-AL  directives  QC-1  and  QC-2,  as 
opposed  to  DOE  Order  5700.6C). 

The  Board  is  committed  to  ensuring 
the  level  of  safety  assurance  at  those 
facilities  that  assemble,  disassemble  and 
test  nuclear  weapons  is  at  least  as 
rigorous  as  that  required  at  other 
defense  nuclear  facilities  and  that  it  can 
be  measured  to  compare  with  the  level 
of  safety  assurance  provided  to  the 
public  and  site  workers  by  commercial 


nuclear  material  processing  facilities. 
The  above  being  recognized,  the  Board 
recommends  that: 

1.  DOE  review  its  list  of  orders  and 
directives  related  to  nuclear  safety  and 
determine  those  that  apply  to  facilities 
and  operations  that  assemble, 
disassemble  and  test  nuclear  weapons. 

2.  DOE  evaluate  the  level  of  nuclear 
safety  assurance  provided  by  the  orders 
and  directives  applicable  to  facilities 
that  assemble,  disassemble  and  test 
nuclear  weapons  and  compare  it  to  the 
level  of  safety  assurance  provided  by 
DOE  Orders  and  directives  applicable  to 
other  DOE  defense  nuclear  facilities. 

3.  DOE  develop  a  plan  for  addressing 
any  deficiencies  found  by  the  above  two 
reviews. 

4.  Priority  be  given  by  DOE  to 
completing  site-wide  order  compliance 
reviews  at  facilities  that  assemble, 
disassemble  and  test  nuclear  weapons; 
with  special  emphasis  placed  on  the 
Pantex  Plant. 

John  T.  Conway, 
Chairman. 

Appendix — ^Letter  to  Acting  Secretary 
of  Energy 

January  21, 1993. 

Ms.  Linda  G.  Stuntz,  Acting  Secretary  of 

Energy.  Washington,  DC  20S8S. 
Dear  Ms.  Stuntz:  On  January  21, 1993,  the 
Defense  Nuclear  Facilities  Safety  Board,  in 
accordance  with  42  U.S.C  2286a(5). 
unanimously  approved  Reconunendation  93- 
1  which  is  enclosed  for  your  consideration. 
Recommendation  93-1  deals  with  Standards 
Utilization  in  Defense  Nuclear  Facilities. 

42  U.S.C  2286d(a)  requires  the  Board,  after 
receipt  by  you,  to  promptly  make  this 
recommendation  available  to  the  public  in 
the  Department  of  Energy's  regional  public 
reading  rooms.  The  Board  believes  the 
recommendation  contains  no  information 
which  is  classified  or  otherwise  restricted.  To 
the  extent  this  recommendation  does  not 
include  information  restricted  liy  DOE  under 
the  Atomic  Energy  Act  of  1954,  42  U.S.C 
2161-68,  as  amended,  please  arrange  to  have 
this  recommendation  promptly  placed  on  file 
in  your  regional  public  reading  rooms. 
The  Board  will  publish  this  reconunendation 
in  the  Federal  Register. 

Sincerely, 
John  T.  Conway,  , 

Chairman. 
|FR  Doc.  93-2084  Filed  1-27-93;  8:45  am) 

WLUNQCOOC  ««20-KO-H 


DEPARTMENT  OF  ENERGY 

DOE  Reaponae  to  Recommendation 
92-7  of  the  Defenae  Nuclear  Facilitiea 
Safety  Board  Concerning  Training  and 
Qualification  Throughout  the  Defenae 
Nuclear  Facilitiea  Complex 

AGENCY:  Department  of  Energy. 


ACTION:  Notice  and  request  for  public 
comment. 

SUMMARY:  Pursuant  to  section  315(b)  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  42  U.S.C  2286d(b),  the 
Department  of  Energy  (DOE)  hereby 
publishes  notice  of  a  response  of  the 
Secretary  of  Energy  (Secretary)  to 
Recommendation  92-7  of  the  Defense 
Nuclear  Facilities  Safety  Board, 
published  in  the  Federal  Register  on 
September  28, 1992,  (57  FR  44561) 
concerning  training  and  qualification  of 
operations,  maintenance,  and  support 
personnel  and  supervisors  at  defense 
nuclear  facilities. 
DATES:  Comments,  data,  views,  or 
arguments  concerning  the  Secretary's 
response  are  due  on  or  before  March  1. 
1993. 

ADDRESSES:  Send  comments,  data, 
views,  or  arguments  concerning  the 
Secretary's  response  to:  Defense  Nuclear 
Facilities  Safety  Board,  625  Indiana 
Avenue,  NW.,  suite  700,  Washington, 
DC  20004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Donald  F.  Knuth,  Deputy  Assistant 
Secretary  for  Operations,  Defense 
Programs,  Department  of  Energy,  1000 
Indej>endence  Avenue  SW., 
Washington,  DC  20585. 

Issued  in  Washington,  DC,  on  )anuary  19, 
1993. 

Mario  P.  Fiori, 

Departmental  Bepreseniative  to  the  Defense 
Nuclear  Facilities  Safety  Board. 
January  19, 1993. 
The  Honorable  John  T.  Conway,  Chairman, 

Defense  Nuclear  Facilities  Safety  Board, 

625  Indiana  Avenue,  NW,  suite  700, 

Washington,  DC  20004. 

Dear  Mr.  Conway:  On  September  22, 1992, 
you  issued  Recommendation  92-7,  dealing 
with  training  and  qualification  throughout 
the  defense  nuclear  complex. 

A  very  important  element  of  the 
Recommendation  is  that  the  Department  of 
Energy  (DOE)  "expand  senior  management's 
involvement"  in  the  implementation  and 
effectiveness  of  training  programs.  Senior 
DOE  line  management  must  be  responsible 
for  the  performance  of  its  staff  and 
contractors;  to  this  end,  senior  DOE  line 
management  must  be  fully  aware  and 
involved  in  the  development  and 
implementation  of  technical  training 
programs  at  their  assigned  facilities  and  sites. 
1  have  emphasized  this  underlying  principal 
of  senior  management  involvement  in 
realigning  the  Department's  functions  and 
organizations  through  Secretary  of  Energy 
Notice  6. 

I  also  believe  a  dedicated  ofTice  reporting 
to  the  Under  Secretary  is  essential  to  focus 
ail  of  the  Department's  technical  (nuclear  and 
non-nuclear)  education  and  training  efforts. 
Such  a  major  organizational  change  is  needed 
to  encompass  all  of  these  efforts  for  DOE  and 
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contractors'  staff  and  managers  involved  in 
either  nuclear  or  non-nuclear  activities. 
However,  it  is  not  appropriate  for  me  to  take 
such  action  so  close  to  a  change  in 
Administration.  I  will  strongly  recommend  to 
the  new  Secretary  that  such  action  should 
take  place  early  in  the  new  Administration. 
In  the  meantime,  I  am  directing  the  Program 
Secretarial  Officers  to  use  the  established 
process  for  enhancing  the  five-year  plan  for 
technical  training  to  identify  all  of  the  DOE's 
technical  training  efforts,  to  assess  how  to 
effectively  integrate  them,  and  prepare  the 
implementation  plan  for  Recommendation 
92-7. 

I  am  particularly  pleased  to  read  your 
favoralble  comments  concerning  the 
sufficiency  of  DOE  Orders  54 BO. ISA 
"Accreditation  of  Performance-Based 
Training  for  Category  A  Reactors  and  Nuclear 
Facilities"  and  DOE  Order  5480.20 
"Personnel  Selection,  Qualification, 
Training,  and  Staffing  Requirements  at  DOE 
Reactor  and  Non — Reactor  Nuclear 
Facilities"  which  address  training  and 
qualification.  DOE  has  expended 
considerable  effort  and  resources  to  develop 
directives  for  reactor  and  non-reactor  nuclear 
facilities  which  parallel  and  in  many  cases 
exceed  the  requirements  for  commercial 
Nuclear  Regulatory  Commission  (NRC) 
licensed  non-reactor  facilities. 

The  Department,  in  resp)onse  to  prior 
recommendations  of  the  Board,  will  conduct 
several  evaluations  which  directly  address 
the  concerns  expressed  by  the  Board.  In 
addition,  I  am  establishing  a  Departmental 
level  Technical  Training  Executive 
Committee  made  up  of  senior  executive  level 
personnel  from  the  Secretarial  Program 
Offices  to  set  strategy,  foster  coordinated 
planning  and  oversee  DOE  and  contractor 
technical  training.  The  Technical  Training 
Executive  Committee  is  directed  as  its  first 
priority  to  conduct  a  6-month  study  to 
provide  the  Secretary  of  Energy  with  the 
necessary  information  and  options  to  enable 
a  decision  on  the  establishment  of  a 
centralized  technical  education  and  training 
organization  within  DOE  in  order  to  support 
line  management  in  the  development  of 
technical  training  policy  and  requirements 
and  planning  and  delivery  of  DOE  and 
contractor  technical  training  program.  This 
committee  will  determine  with  personnel, 
funding,  organizational  or  managerial 
strengthening  actions  may  be  needed. 

Like  many  of  our  new  policies,  training 
and  qualification  programs  are  not  yet 
implemented  to  the  degree  we  expect,  and 
these  programs  require  high-level  attention. 
We  must  seek  continuous  improvement  in 
this  efforts  for  our  training  and  qualification 
programs  at  the  defense  nuclear  facilities.  As 
has  been  noted  in  the  past  by  internal  DOE 
studies,  as  well  as  reviews  by  the  National 
Academy  of  Sciences  (NAS)  and  the  Defense 
Nuclear  Facilities  Safety  Bc^,  the 
Department  of  Energy  must  acquire,  train  and 
develop  the  technical  resources  and  talent 
necessary  to  ensure  the  safe  operation  of  DOE 
facilities.  It  is  unacceptable  for  us  to  allow  a 
return  to  those  days  when  there  existed  as 
described  by  NAS,  "a  marked  imbalance  in 
technical  capabilities  and  experience 
between  the  contractors  and  the  DOE  staff." 


DOE  senior  managers  must  foster  the 
recruitment,  training  and  development  of 
technical  staff  so  as  to  promote  line 
management  and  accountability,  to  develop 
technical  inquisitiveness,  and  to  improve 
DOE  standards  of  performance  continuously. 
I  believe  that  successful  models  for  education 
and  training  of  managers,  staff  and 
technicians  within  the  conmiercial  industry, 
demonstrate  the  need  for  a  dedicated 
organizational  unit. 

Your  reconmiendations  in  92-7  are  fully 
consistent  with  our  ongoing  initiatives,  and 
consequently,  I  accept  all  elements  of 
Recommendation  92-7.  The  enclosed 
directive  describes  the  process  that  will  be 
used  to  prepare,  within  90  days,  the 
implementation  plan  for  Recommendation 
92-7.  This  approach  should  provide  the 
springboard  for  integrating  all  of  the 
Department's  technical  training  activities  and 
also  provide  a  specific  plan  of  action  for 
defense  nuclear  activities  in  regard  to 
training  and  qualifications. 

Sincerely, 
James  D.  Watkins, 
Admiral,  U.S.  Navy  (Retired). 
(FR  Doc.  93-2088  Filed  1-27-93;  8:45  ami 
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Financial  Assistance  Award;  intent  To 
Award  a  Cooperative  Agreement 
Research  Triangle  Institute — Center  for 
Economic  Researcli 

AGENCY:  U.S.  Department  of  Energy, 
ACTION:  Notice  of  noncompetitive 
financial  assistance. 

SUMMARY:  The  Department  of  Energy 
(IX)E)  announces  that  pursuant  to  10 
CFR  600.7(b](2)(i](B),  it  is  making  a 
financial  assistance  award  under 
Cooperative  Agreement  Number  DE- 
FC01-93EP10029  to  the  Research 
Triangle  Institute  (RTI),  to  conduct  a  5- 
year,  research  program  entitled 
"Economic  Analysis  of  Environmental 
Benefits  and  Cost." 

SCOPE:  This  cooperative  agreement  will 
aid  in  research  activities  that  will  assist 
decision  makers  in  evaluating  the 
environmental  beneHts  and  costs  of 
energy  policies.  This  proposed  research 
activity  will  improve  methods  for 
conducting  economic  analyses  of  the 
benefits  and  costs  of  policy  alternatives 
and  increase  the  quantity  and  quality  of 
data  available  for  policy  analyses.  RTI 
proposes  to  design  and  carry  out  an 
experiment  ("Contingent  Nonuse  Values 
for  Non-Environmental  Commodities") 
involving  tradeoffs  between  natural 
resources  and  human  cultural  resources. 
Results  could  provide  insights  into  the 
relevance  of  such  values  for  policy- 
making generally  and  help  in  evaluating 
the  benefits  and  costs  of  a  particular 
energy  project  or  policy.  The  DOE  and 
RTI  are  cost-sharing  this  cooperative 


agreement.  The  DOE  will  provide 
estimated  funding  in  the  amount  of 
$2,149,957  and  RTI  will  provide  an 
estimated  $107,498. 

The  purpose  of  ibis  project  is  to 
conduct  research  that  is  intended  to 
more  fully  value  the  components  of  a 
benefit/cost  analyses  that  involves  both 
traditional  market-determined  costs  and 
benefits  and  non-market  (non-use)  costs 
and  benefits  to  society. 

The  overall  objectives  of  the  project 
are  to: 

(1)  Estimate  non-use  values  for  both 
environmental  and  non-environmental 
services  affected  by  an  energy  policy; 

(2)  Test  whether  expressed  values 
differ  for  different  types  of  services  and 
for  diffierent  levels  of  a  given  service; 
and 

(3)  Test  whether  responses  are 
consistent  with  restrictions  imposed  by 
economic  theory,  including  reasonable 
values  for  income  elasticities, 
appropriate  eff^ects  of  taste  variables, 
and  consistency  with  utility-theoretic 
functional  forms. 

The  eligibility  of  RTI  was  in 
accordance  with  DOE  Financial 
Assistance  Regulations,  10  CFR 
600.7(b)(2)(i}  (B),  (H);  600.7(b)(2)(ii).  and 
600.14(d^.  The  RTI's  application  was 
submitted  on  an  unsolicited  basis  and 
has  been  determined  to  be  meritorious 
based  on  a  general  evaluation  of  the 
factors  set  forth  at  10  CFR  600.14(d). 

The  anticipated  term  of  the  proposed 
cooperative  agreement  is  60  months 
from  the  date  of  the  award. 

FOR  FURTHER  INFORMATION  CONTACT: 
U.S.  Department  of  Energy,  Office  of 
Placement  and  Administration,  ATTN: 
Juanita  Ellis,  PR-322.4. 1000 
Independence  Ave..  SW.,  Washington. 
DC  20585. 

Dated:  January  19, 1993. 
Scott  Sheffield, 

Acting  Director,  Division  "B".  Office  of 

Placement  and  Administration. 

|FR  Doc.  93-2085  Filed  1-27-93;  8:45  am] 

BIUJNG  COOE  MSO-OI-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No*.  ER92-575-000.  tt  bU] 

Wisconsin  Electric  Power  Company,  et 
al.;  Electric  Rate,  Small  Power 
Production,  and  Interioclting 
Directorate  Filings 

January  21, 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 
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1 .  Wiaconsin  ElMtrk  Power  Co. 

IDocket  No.  FR  92-575-0001 

Take  notice  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric)  on 
January  11. 1993.  tendered  for  filing  an 
amendment  in  the  above-referenced 
proceeding  regarding  an  Interchange 
Agreement  between  itself  and 
Minnesota  Power  and  Light  Company. 
The  amendment  addresses  the  concerns 
of  the  staff  in  its  December  11, 1992 
deficiency  letter. 

Wisconsin  Electric  and  Minnesota 
Power  and  Liglit  Company  requests  an 
effective  date  coincident  with  the 
Commission's  acceptance  of  the 
Agreement. 

Copies  of  the  filing  have  been  served 
on  the  Minnesota  Public  Utilities 
Commission  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  February  4. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Northeast  Utilities  Service  Co. 

IDocket  No.  ER93-31 7-0001 

Take  notice  that  on  January  11, 1993, 
Northeast  Utilities  Service  Company 
(NUSCO)  on  behalf  of  The  Connecticut 
Light  and  Power  Company  (CL&P)  and 
Public  Service  Company  of  New 
Hampshire  (PSNH)  tendered  for  filing  a 
Short  Term  Power  Agreement  for  the 
purchase  by  Rochester  Gas  and  Electric 
Corporation  of  system  capacity  and 
energy  from  CL&P  and  PSNH. 

NUSCO  requests  that  the  Commission 
waive  its  filing  regulations  to  the  extent 
necessary  to  permit  the  rate  schedule 
change  to  become  effective  March  12, 
1993. 

NUSCO  states  that  copies  of  this  rate 
schedule  have  been  mailed  or  delivered 
to  each  of  the  parties. 

NUSCO  further  states  that  the  filing  is 
in  accordance  with  Section  35  of  the 
Commission's  regulations. 

Comment  date:  February  4, 1993,  in 
ai'.cordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Florida  Power  Corp. 

(Docket  No.  ER93-31»-000| 

Take  notice  that  on  January  12, 1993, 
Florida  Power  Corporation  filed  a  notice 
of  cancellation  of  Rate  Schedule  FERC 
No.  140,  an  inadvertent  energy 
agreement  with  the  City  of  St.  Qoud, 
which  expired  by  its  terms  on  May  1, 
1990. 

Comment  date:  February  4. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  Florida  Power  Corp. 

{Docket  No.  ER93-^24-O00) 

Take  notice  that  Florida  Power 
Corporation  (Florida  Power),  on  Janxiary 
14. 1993.  filed  a  request  for  approval  of 
a  supplement  to  the  service  agreement 
between  itself  and  Tampa  Electric 
Company  (TECO)  under  Florida  Power's 
T-1  Transmission  Tariff.  The 
supplement  describes  transmission 
service  to  be  provided  for  TECO's 
service  to  the  City  of  Ft.  Meade 
beginning  on  or  about  March  15. 1993. 
Florida  Power  requests  that  service  be 
allowed  to  become  effective  March  15. 
1993. 

Comment  date:  February  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Boston  Edison  Co. 

IDocket  No.  ER93-3 16-0001 

Take  notice  that  on  January  11, 1993, 
Boston  Edison  Company  filed  notices  of 
cancellation  for  the  following  Rate 
Schedule  Numbers: 


Rate 
tto. 


0071  ... 
0106 ... 
0107  ... 
0128  ... 
0134  ... 
0136  ... 

0138  ... 

0139  ... 

0140  ... 

0141  ... 
0143  ... 

0156  ... 

0157  ... 

0158  ... 


Ottier  party 


Richburg  

Bangor  Hydro 
Bangor  Hydro 

Braintree  

Reading 

MMWEC 

MMWEC 

Northeast  Utilities 

Green  Mountain  Powof .... 

Taunion  Municipal  

New  England  Power 

New  England  Power 

Central  Mair>e  Power 

Nocttteast  omim 


EttectNe 
date 


12A0S/73 
06/14/75 
06/14/75 
11/D1/80 
06/14/81 
10/1  a^ 
07/01/82 
11/01/82 
11/01/82 
11/01/82 
09^14/83 
11/01/87 
11/01/87 
03M}1/88 


Comment  date:  February  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Southern  California  Edison  Co. 

IDocket  No.  ER8&-«3-009l 

Take  notice  that  on  January  7. 1993, 
Southern  Cahfomia  Edison  Company 
tendered  for  filing  its  report  in  the 
above-referenced  docket. 

Comment  date:  February  4. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Tampa  Electric  Co. 

IDocket  No.  ER93-32O-O001 

Take  notice  that  on  January  12, 1993, 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  revised  tariff 
sheets  for  the  purpose  of  converting  its 
existing  FERC  Electric  Tariff,  Original 
Volume  No.  1,  from  a  full  requirements 
to  an  all  requirements  tariff.  Tampa 
Electric  states  that  the  proposed 
revisions  do  not  affect  the  rates  under 
the  tariff. 


Tampa  Electric  also  tendered  for  filing 
a  Service  Agreement  with  the  City  of 
Fort  Meade,  Florida  (Fort  Meade)  under 
the  revised  tariff. 

Tampa  Electric  proposes  an  effective 
date  of  March  15, 1993,  for  the  revised 
tariff  sheets  and  Service  Agreement. 

Copies  of  the  filing  have  been  served 
on  Fort  Meade,  the  Sebring  Utilities 
Commission,  and  the  Florida  Public 
Service  Commission. 

Comment  date:  February  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Idaho  Power  Co. 

(Docket  No.  ER93-14a-000) 

Take  notice  that  on  January  6, 1993, 
Idaho  Power  Company  (IPC)  tendered 
for  filing,  an  amendment  to  its  filing  in 
the  above-referenced  docket. 

Comment  date:  February  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Public  Service  Electric  Gas  Co. 

IDocket  No.  ER92-781-0011 

Take  notice  that  on  January  4. 1993. 
Public  Service  Electric  and  Gas 
Company  (PSE&G)  in  response  to 
discussions  with  Commission  Staff, 
tendered  for  filing  the  First 
Supplemental  Agreement  by  and 
between  Public  Service  Electric  and  Gas 
Company  and  New  York  Power 
Authority  which  reduces  the  maximum 
reservation  rate. 

Comment  dore:  February  4. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Northeast  Utilities  Service  Co. 

(Docket  No.  ER93-294-0001 

Take  notice  that  Northeast  Utilities 
Service  Company  (NUSCO)  on 
December  23, 1992,  tendered  for  filing 
an  agreement  to  provide  non-firm 
transmission  service  to  Niagara  Mohawk 
Power  Corporation  (Niagara)  under  the 
NU  System  Companies  FERC  Electric 
Service  Tariff  No.  2. 

Comment  date:  February  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Kentucky  Power  Co.,  Ohio  Power 
Co. 

(Docket  No.  ER93-295-000) 

Take  notice  that  on  December  23, 
1992,  American  Electric  Power  Service 
Corporation,  on  behalf  of  Kentucky 
Power  Company  (KPCO)  and  Ohio 
Power  Company  (OPCO),  tendered  for 
filing  information  supporting  a  change 
in  the  loss  percentage  used  in  the 
Agreement  among  the  Qty  of  Hamilton. 
Ohio  (Hamilton),  KPCO.  OPCO,  and 
American  Municipal  Power-Ohio,  Inc. 
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(AMP-Ohio),  dated  May  1. 1988  (1988 
Agreemeot).  The  1988  Agreement  has 
been  previously  desigoated  as  OPCO's 
Rate  Schedule  FERC  No.  96. 

The  1988  Agreeoient  provides,  within 
certain  limits,  that  the  loss  percentage 
be  updated  based  on  load  flow  studies 
when  appropriate. 

A  copy  of  the  filing  was  served  upon 
the  Public  Utilities  Commission  of  Ohio, 
the  Kentucky  Public  Service 
Commission,  Hamilton,  and  AMP-Ohio. 

An  effective  date  of  January  1, 1993  is 
being  requested. 

Comment  date:  February  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  ProfBct  Omge  A«ocialeB,  LP. 

(Docket  No.  QF8a-296-003l 

On  January  14, 1993,  Project  Orange 
Associates,  LP..  520  East  Taylor  Street. 
SyracnsB,  New  York  13202,  submitted 
for  filing  an  application  for 
recertification  of  a  facihty  as  a 
qualifying  cogeneration  facility 
pursuant  to  Section  292.207(b)  of  the 
Commission's  Regulations.  The  instant 
request  for  recertification  is  due  to 
changes  in  the  ownership  of  the  facility. 
No  determination  has  be«n  made  that 
the  submittal  constitutes  a  complete 
filing. 

The  topping-cycle  cogeneration 
facility  is  located  in  the  City  of 
Syracuse,  New  York.  The  Commission 
previously  certified  the  facility  as  a 
qualifying  cogeneration  facility,  G.A.S. 
Orange  Dev^pment.  Inc.,  43  FERC  1 
62,370  (1988).  A  notice  of  self- 
recertification  was  filed  on  September 
25. 1989  and  on  November  18,  1991  the 
facility  was  recertified  as  a  qualifying 
cogeneration  facility,  Project  Orange, 
L.P.,  57  FERC  1  62.123  (1991). 

Comment  date:  March  1, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Georgia  Power  Co. 

(Docket  No.  ER93-325-O0O1 

Take  notice  that  on  January  14, 1993,  ' 
Georgia  Power  Company  (Georgia 
Power)  tendered  for  proposed  FTERC 
Electric  Tariff,  First  Revised  Volume  No. 
2  (partial  requirement  service).  Ba.sad  on 
the  twelve  month  period  ended  July  31, 
1992,  the  proposed  changes  would  be 
equivalent  to  a  rate  increase  to 
jurisdictional  partial  requirements 
customers  of  approximately  $2,785 
million.  The  filing  represents  a 
negotiated  increase  between  Georgia 
Power  and  both  of  its  jurisdictional 
customers.  The  parties  intend  for  the 
tuvised  tariff  to  become  effective 
January  1, 1993,  and  Georgia  Power 
requests  waiver  of  the  Commission's 
notice  rtxjuirements. 


Georgia  Power  aaaert*  \hat  its  costs 
have  escalated  ateedity  since  the  filing 
of  its  last  partial  requirements  >*te  case 
in  1985.  resulting  in  «i  uacreese  ib  the 
revenue  required  from  wholesale 
service.  The  data  submitted  with 
Georgia  Power's  filing  allegedly 
demonstrate  that  current  rates  do  Bot 
provide  a  fair  return  on  GeoigiB  Power's 
partial  requirements  service.  In 
additkm,  the  revised  tariff  contains 
further  negotiated  retineraents  to  the 
Company's  partial  requirements  tariff. 

Geotigra  Power  states  that  it  has  served 
copies  of  the  filing  on  its  partial 
requirements  customers. 

Comment  date:  Fefanisry  5, 1S>93.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Jackson  Valley  Energy  Partners,  L.P. 

IDocket  Nos.  QF82-208-O06  and  QFB2-208- 
007] 

On  January  15, 1993.  Jackson  Valley 
Energy  Partners,  LJ*.  (Applicant) 
tendered  for  filing  supplemental 
information  in  this  docket. 

The  supplemental  information 
pertains  to  the  distribution  of  stream  of 
benefits  between  the  utility  and  non- 
utility  partners.  No  determination  has 
been  made  that  the  submittal  constitutes 
a  complete  filing. 

Comment  date:  February  5, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  United  lUuminating  Co. 

[Docket  No.  ER93-3-000) 

Take  notice  that  on  January  14, 1993, 
the  United  Illuminating  Company  (UI) 
tendered  for  filing  amendments  to  its 
Wholesale  Electric  Sales  Tariff 
(Wholesale  Tariff)  and  its  Transmission 
Service  Tariff  (Transmission  Tariff).  The 
Wholesale  Tariff  and  the  Transmission 
Tariff  were  originally  filed  on  October  1, 
1992  in  this  docket. 

The  Wholesale  Tariff  will  provide 
preapproval  for  UI  to  engage  in  firm  and 
non-firm  sales  of  electric  capacity  and 
associated  energy  at  market-based  rates. 
The  present  amendment  modifies  the 
billing  procedures  thereunder. 

The  Transmission  Tariff  is  an  open 
access  transmission  tariff  designed  to 
mitigate  any  market  power  that  UI  might 
have  through  the  ownership  and  control 
of  transmission  facilities.  The  present 
amendment  clarifies  the  pricing 
provisions  of  the  Transmission  Tariff 
and  clarifies  the  scope  of  UI's  obligation 
to  provide  service  under  the 
Transmission  Tariff. 

Comment  date:  February  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


16.  ComiBOOwaallfa  Edison  Cs. 

(Docket  No.  ER»2-40»-O00q 

By  order,  dated  October  23, 1992.  the 
Commission  accepted  Amendment  No. 
2,  dated  October  21. 1991,  to  the  Electric 
Coordination  Agreement  between 
Conunonwealth  Edison  Company 
(Edison)  and  ttie  Villags  of  Winnetka, 
IlKnois  (ViKage).  Amendment  No.  2  was 
made  effective  Jane  1, 1092.  Take  notice 
that  on  January  12, 1993,  Edisoa  filed  a 
letter  agreement,  dated  October  26, 
1992,  whereby  Edison  and  Village 
agreed  to  commence  service  mraer 
Service  Schedules  G  and  H  em 
November  1, 1992. 

Comment  dots:  February  4, 1999,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


17.  Wisoonsia  Pewer  h  Light  Ce. 

(Docket  No.  PA92-16-0O1I 

Take  notice  that  on  January  8, 1993, 
Wisconsin  Power  ft  Light  Company 
(WPftL)  tendered  for  fihngs  its  refund 
report  in  the  above-referenced  docket. 

Comment  date:  February  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Louis  Dr^fys  Electric  Power  Co. 

(Docket  Na  ER92-850-0011 

Take  notice  that  Louis  Dreyfus 
Electric  Power  Inc.  (LDEP)  on  January  4, 
1993,  tendered  for  filing  pursuant  to  a 
letter-order  issued  Decnrnbo'  2, 1992,  a 
revision  to  its  Rate  Schedule  No.  1,  to 
be  effective  on  December  1, 1992.  The 
revision  requires  a  purchaser  to  certify 
that  the  rate  it  is  paying  is  at  or  below 
the  purchaser's  avoided  cost. 

Comment  date:  F^roary  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  PacifiCorp 

[Docket  No.  ER93-247-0001 
Take  notice  that  PacifiCorp  on 

January  12. 1993,  tendered  for  filing  in 

accordance  with  18  CFR  part  35  of  the 

Commission's  Rules  and  Regulations,  an 

amendment  t^  its  filiog  under  this 

Docket. 
Copies  of  this  filing  were  supplied  to 

Bonneville  and  the  Public  Utility 

Commission  of  Oregon. 
Comment  date:  February  4, 1993,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

20.  Commonwealth  Edison  Co. 

(Docket  No.  ER93-a21-000l 

Take  notice  that  on  January  12, 1993, 
Commonwealth  Edison  Company 
(Edison)  tendered  for  filing  Notices  of 
Cancellation  with  respect  to  Rate 
Schedule  FERC  No.  31  (a  letter 
agreement  with  Iowa  Electric  Light  and 
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Power  Company  (Iowa)  and  Rate 
Schedule  FERC  No.  32  (sale  of  Finn 
Power  to  Wisconsin  Public  Power  Inc. 
SYSTEM  (WPPI). 

Copies  of  this  filing  were  served  upon 
Iowa,  WPPI  and  the  Illinois  Commerce 
Commission. 

Comment  date:  February  4, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  tills  notice. 

21.  Midwest  Power 

IDocket  No.  ER93-322-0001 

Take  notice  that  on  January  7, 1993, 
Midwest  Power  tendered  for  filing  the 
third  amendment  to  the  original  fiUng 
for  this  docket  dated  January  27. 1992. 

Midwest  Power  states  that  the  third 
amendment  to  the  filing  provides  for  a 
fully  executed  Exhibit  F  of  the  General 
Facilities  Agreement  between  Midwest 
Power  and  Central  Iowa  Power 
Cooperative  (OPCO). 

Comment  date:  February  4. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Louisville  Gas  and  Electric  Co. 

{Docket  No.  ER93-22S-000] 

Take  notice  that  Louisville  Gas  and 
Electric  Company  (LG&E).  by  letter 
dated  January  11, 1993,  tendered  for 
flling  an  amendment  to  its  Interchange 
Agreement  with  Oglethorpe  Power 
Corporation,  filed  in  the  above- 
referenced  docket. 

In  the  filing.  Service  Schedule  A  was 
amended  to:  (1)  Include  language  which 
would  limit  the  duration  of  a 
transaction  under  this  schedule  to  one 
year  or  less;  (2)  require  LG&E  to  file 
with  the  Commission  any  charges  made 
to  compensate  for  taxes  and  other 
expenses  incurred  that  would  not  have 
been  incurred  if  the  transaction  had  not 
been  made  and  are  not  specifically 
stated  in  the  service  schedule;  and  (3) 
limit  the  daily  demand  charge  such  that 
it  does  not  result  in  a  greater  charge 
than  would  have  been  made  under  the 
weekly  rate. 

A  copy  of  the  filing  was  served  upon 
the  Kentucky  Public  Service 
Commission. 

Comment  date:  February  4. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Tampa  Electric  Co. 

IDocket  No.  ER93-319-000I 

Take  notice  that  on  January  12. 1993. 
Tampa  Electric  Company  (Tampa 
Electric)  tendered  for  filing  a  Contract 
for  Interchange  Service  between  Tampa 
Electric  and  the  City  of  Fort  Meade, 
Florida  (Fort  Meade). 

Tampa  Electric  also  tendered  for 
filing,  as  a  supplement  to  the  Contract 


for  Interchange  Service,  Service 
Schedule  D,  providing  for  long-terra 
interchange  service. 

Finally,  Tampa  Electric  tendered  for 
filing,  as  a  supplement  to  Service 
Schedule  D,  a  Letter  of  Commitment 
providing  for  the  sale  to  Fort  Meade  of 
capacity  and  energy  from  Tampa 
Electric's  Big  Bend  Station  coal-fired 
generating  resources. 

Tampa  Electric  proposes  an  effective 
date  of  March  15, 1993.  for  the  Contract 
for  Interchange  Service.  Service 
Schedule  D.  and  Letter  of  Commitment. 

Copies  of  the  filing  have  been  served 
on  Fort  Meade  and  the  Florida  Public 
Service  Commission. 

Comment  date:  February  4. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Louisville  Gas  and  Electric  Co. 

IDocket  No.  ER92-853-000] 

Take  notice  that  Louisville  Gas  and 
Electric  Company  (LG&E).  by  letter 
dated  January  11. 1993,  tendered  for 
filing  an  amendment  to  its 
Interconnection  Agreement  with 
Southern  Indiana  Gas  &  Electric 
Company  (Southern  Indiana)  filed  in  the 
above-referenced  docket. 

In  the  filing,  several  service  schedules 
were  amended  to:  (1)  Include  language 
which  would  limit  the  duration  of 
certain  transactions  to  one  year  or  less; 
(2)  require  LG&E  and  Southern  Indiana 
to  file  with  the  Commission  any  charges 
made  to  compensate  for  taxes  and  other 
expenses  incurred  that  would  not  have 
been  incurred  if  the  transaction  had  not 
been  made  and  are  not  specifically 
stated  in  the  service  schedule;  (3)  limit 
the  daily  demand  charge  such  that  it 
does  not  result  in  a  greater  charge  than 
would  have  been  made  under  the 
weekly  rate;  and  (4)  Hmit  the  capacity 
sold  by  Southern  Indiana  under  the 
prices  contained  in  the  agreement. 

A  copy  of  the  filing  was  served  upon 
the  Kentucky  Public  Service 
Commission  and  the  Indiana  Utility 
Regulatory  Commission. 

Comment  date:  Febraury  4, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Pepperell  Power  Associates  Limited 
Partnership 

IDocketNo.  ER93-323-O00I 

Take  notice  that  on  January  13, 1993, 
Pepperell  Power  Associates  Limited 
Partnership  (Pepperell)  tendered  for 
filing,  pursuant  to  18  CFR  35.1.  35.12. 
proposed  Rate  Schedule  FERC  No.  1 
applicable  to  the  sale  of  energy  and 
capacity  to  Commonwealth  Electric 
Company  (Commonwealth)  from  a 
cogeneration  facility  located  in 


Pepperell.  Massachusetts.  PeppenU 
requests  that  the  Commission  accept  its 
rates  for  filing,  waiver  the  60-day  notice 
requirement,  and  waiver  any  regulations 
that  are  not  inappropriately  applicable 
to  qualifying  facilities  or  independent 
power  producers. 

A  copy  of  the  Application  was  served 
on  Commonwealth. 

Comment  date:  February  5, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of.this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426,  in  accordance 
with  rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public., 
inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  93-2029  Filed  1-27-93;  8:45  ami 
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[Uberty  Pipeline  Co^  Docket  fto.  CP92-715- 
000.  et  al.] 

Liberty  Pipeline  Project:  Public 
Scoping  Meeting;  Intent  to  Prepare  an 
EIS  Request  for  Comments  on  Scope 
of  Review 

In  the  matter  of  Liberty  Pipeline  Co., 
Docket  No.  CP92-71 5-000;  Texas  Eastern 
Transmission  Corp.,  Docket  Nos.  CP92-716- 
000.  CP92-719-0O0.  CP92-720-000.  and 
CP93-108-100;  Texas  Eastern  Transmission 
Corp.,  Docket  No.  CP  92-717-000  and 
Trunkline  Gas  Co.,  Docket  No.  CP92-718- 
000;  Transcontinental  Gas  Pipe  Line  Corp., 
Docket  No.  CP92-721-O0O;  Texas  Gas 
Transmission  Corp..  Docket  Nos.  CP92-730- 
000  and  CP92-734-000. 

January  22. 1993. 
Summary 

Notice  is  hereby  given  that  the  staff  of 
the  Federal  Energy  Regulatory 
Commission  (FERC  or  Commission)  will 
prepare  an  environmental  impact 
statement  (EIS)  on  the  facilities 
proposed  in  the  above-referenced 
dockets  for  the  Liberty  Project.  The 
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Liberty  Project  is  a  natural  gai  pipeline 
proposal  involving  constniction  of 
natural  gas  pipeline  facilities  in 
Kentucl^,  Indiana,  Ohio,  Pennsylvania, 
New  Jersey,  and  across  Lower  New  York 
Harbor  to  a  point  near  JFK  International 
Airport  in  New  York. 

Pursuant  to  section  7(c)  of  the  Natioal 
Gas  Act  and  IB  CFR  lS7.7(a)  of  the 
Commission's  regulations.  Liberty 
Pipeline  Company  (Liberty),  Texas 
Eastern  Transmission  Corporation 
(Texas  Eastern),  Tronkline  Gas 
Company  (Trunkline),  Transcontinental 
Gas  Pipe  Line  Corporation  (Transco). 
and  Texas  Gas  Transmission 
Corporation  (Texas  Gas),  have  filed 
applications  seeking  certificates  of 
public  convenience  and  necessity  for 
authoriTation  of  construct  and  operate 
approximately  268.3  miles  of  loop, 
replacement,  and  new  pipeline;  61,650 
horsepower  (hp)  of  compression  at  2 
new  and  8  existing  compressor  stations; 
3  taps;  4  new  meter  stations;  and  I 
regulator  station  expansion.  Minor 
modifications  are  proposed  at  four 
compressor  stations  and  one  meter 
station.  Additionally,  Transco  proposes 
hydrostatic  testing  of  29.4  miles  of 
existing  pip^ne  in  order  to  upgrade  its 
system. 

The  purpose  of  the  proposed  project 
is  to  provide  the  following  customers 
with  firm  transportation  service  of 
natural  gas: 


Cusioiner 

Maidmum 

voktma 

dekaffierm*' 

day 

Consolidated    Edison    Contpany    of 
New  Yofk.  tnc 

166.667 

Long  Island  Lighting  Company  

149.166 

Brooklyn  Union  Gas  Company  

133,667 

New  Yofic  Power  Authority _ 

Eiizabethtown  Gas  Company 

35,000 
29,000 

KlAC  Partners  

16  000 

Staten  island  Cogeneratton  Corpofa- 
lion 

11,600 

Nssequoque  Cogan  Pattnara 

Easiam  Shore  Natural  Gas  Company 

9.500 
1,000 

The  applicants  intend  to  complete 
construction  and  place  the  proposed 
facilities  in  service  by  November  1, 
1994.  The  total  estimated  cost  of  the 
proposed  facilities  is  approximately 
$775,692,367. 

By  this  notice,  the  FERC  staff  is 
requesting  written  comments  on  the 
scope  of  the  analysis  that  should  be 
conducted  for  this  draft  EIS  (DEIS).  All 
conunents  will  be  reviewed  prior  to  the 
preparation  of  the  DEIS,  and  significant 
environmental  issues  will  be  addressed. 
Comments  should  fociis  on  potential 
environmental  effects,  alternatives  to 
the  proposal  (including  alternative 
routes),  and  measures  to  mitigate 
adverse  impact.  Written  comments  must 


be  submitted  by  March  15, 1993  in 
accordance  with  the  scoping  and 
comment  procedures  providing  at  the 
end  of  this  notice. 

Proposed  Facifilies 

Table  1  lists  the  proposed  pipelines 
facilities.  The  general  location  of  these 
facilities  is  shown  on  figure  1.*  Table  2 
lists  the  proposed  aboveground 
iscilitifis 

In  Docket  No.  CP92-71 5-000,  Liberty 
proposes  to  construct  38.2  miles  of  30- 
inch-diameter  pipeline  from  the  New 
Jersey  shore  in  Middlesex  County, 
across  Lower  New  York  Bey,  to  queens 
County,  New  York  on  Long  Island. 
Additionally,  it  proposes  to  construct  a 
new  meter  station  and  two  delivery 
taps. 

In  Docket  No.  CP92-716-000,  Texas 
Eastern  Proposes  to  construct  10.9  miles 
of  30-,  36-,  and  42-inch-diameter  loop 
and  9.7  miles  of  36-inch-diameter 
replacement  pipeline.  This  includes  6.3 
miles  in  Ohio,  13.7  miles  in 
Pennsylvania,  and  0.6  mile  in  New 
Jersey.  Additionally,  it  proposes  to 
install  three  new  impellers  at  one 
compressor  station  and  to  modify  one 
meter  station. 

In  Docket  No.  CP92-719-000,  Texas 
Eastern  proposes  to  construct  53.6  miles 
of  30-  and  36-inch-diameter  loop  aitd 
5.1  miles  of  24-inch-diameter 
replacement  pipeline.  This  inchides 
32.9  miles  in  Ohio  and  25.8  miles  in 
Pennsylvania.  Additionalfy,  it  proposes 
to  construct  4,600  hp  of  compression  at 
1  new  compressor  station  and  7,000  hp 
of  additional  compression  at  2  existing 
compressor  stations,  make  minor 
modifications  at  2  other  existing 
compressor  stations,  and  construct  1 
new  meter  station. 

In  Docket  No.  CP92-720-000.  Texas 
Eastern  proposes  to  construct  24.9  miles 
of  30-,  36-,  and  42-inch-diameter  loop; 
35.5  miles  of  36-inch-diameter 
replacement;  and  11.7  miles  of  24-inch- 
diameter  new  lateral  pipdine.  This 
includes  23.5  miles  in  Ohio,  34.8  miles 
in  Pennsylvania,  and  13.8  miles  in  New 
Jersey.  Additionally,  it  proposes  to 
construct  29300  bp  of  additioial 
construction  at  4  existing  compressor 
stations,  install  two  new  impellers  at  1 
qther  existing  compressor  station,  and  to 
construct  1  new  meter  station. 

In  Docket  Nos.  CP92-71 7-000  and 
CP92-718-000,  Texas  F^stem  and 
Trunkline  propose  to  construct  5,350  hp 


■  Tables  and  figurM  referenced  in  (his  nelice  are 
nol  being  printed  in  the  Federal  RagUter,  but  have 
been  included  in  the  mailing  lo  all  those  receiving 
this  notice.  Copies  are  also  available  from  the 
Commission's  PuUic  Rafefenca  Braodi.  room  3104. 
941  North  Capitol  Street.  NE..  Weshingion.  DC 
20426  or  call  (202)  208-1371. 


of  compression  at  1  new  compressor 
station  and  3.400  hp  of  compreasion  at 
1  existing  compressor  station. 

In  Docket  No.  CP92-721-000,  Transco 
proposes  to  construct  17.2  miles  of  36- 
inch-diameter  loop  and  1.1  mile  of  26- 
inch-diameter  new  lateral  pipeline  in 
Pennsylvania  (17JZ  mile^  and  New 
Jersey  (1.1  miles).  It  also  ptopoan  to 
hydrostatically  test  and  upgrade  29.4 
miles  of  42-inch-diameter  existing 
pipeline.  Additionally,  it  proposes  to 
construct  a  16-inch  tap,  12,000  hp  of 
additional  compression  at  1  existing 
compressor  station,  1  new  meter  st^on, 
and  1  regulator  station  expansion. 

In  Dodtet  No.  CP92-730-000,  Texas 
Gas  proposes  to  construct  41.0  miles  of 
36-inch-diaineter  loop  pipeline  in 
Kentucky  (30.0  miles)  and  Ohio  (11.0 
miles). 

In  Docket  No.  CP92-734-000.  Texas 
Gas  proposes  to  construct  10.8  miles  of 
36-tnch-diameter  loop  pipeline  in 
Kentucky  (S.O  miles)  and  Indiana  (2.8 
miles). 

hi  Docket  No.  CP92-108-000,  Texas 
Eastern  proposes  to  construct  5.4  miles 
of  30-  and  36-inch-diameter  loop 
pipeline  and  3.3  miles  of  36-rnai- 
diameter  replacement  pipeline  in  Ohio 
(4.4  miles)  and  Pennsylvania  (4.3  miles). 

Constniction  Procedures 

The  majority  of  the  proposed  pipeline 
would  be  constructed  within  a  75-lbot- 
wide  construction  right-of-way. 

Loop  pipelines  would  be  buih 
adjacent  and  connected  at  both  ends  to 
existing  pipelines.  Approximately  25 
feet  of  right-of-way  would  overlap  the 
existing  right-of-way,  25  feet  of  the 
required  construction  right-of-way 
would  be  new  permanent  ri^t-of-way. 
and  25  feet  would  be  temporary 
construction  right-of-way.  The  proposed 
right-of-way  cross-section  could  vary 
somewhat  to  allow  for  site-specific 
characteristics.  However,  the  amount  of 
overlap  with  existing  rights-of-way  is 
limited  by  construction  constraints 
inherent  in  working  adjacent  to  existing 
pipelines. 

Replacement  pipelines  would  be 
placed  in  the  same  ditch  after  removal 
of  existing  pipelines.  The  existing 
permanent  rights-of-way  normally 
would  not  be  expanded.  However,  new 
permanent  right-of-way  up  to  25  feet 
wide  may  be  required  where  the  new 
pipeline  is  not  placed  in  the  same  ditch 
as  the  original  pipeline  due  to  site- 
specific  construction  constraints. 

Construction  of  the  pipelines  would 
normally  follow  standard  pipeline 
construction  methods:  Right-of-way 
clearing  and  grading;  trenching;  pipe 
stringing,  bending,  welding,  joint 
coating,  and  lowering  in;  backfilling  ef 
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the  trench;  and  cleanup  and  restoration. 
The  applicants  propose  to  implement 
erosion  control  and  revegetation 
measures  and  to  use  special 
construction  techniques  for  wetland  and 
water  crossings  and  for  construction  in 
residential  areas.  These  construction 
procedures  and  mitigation  plans  will  be 
discussed  further  in  the  DHS. 
Pipeline  segments  would  be 
hydrostatically  tested  according  to  U.S. 
Eiepartment  of  Transportation  minimum 
safety  standards  and  specifications  (49 
cm  part  192)  before  being  placed  in 
service.  No  chemicals  would  be  used 
during  testing,  and  the  applicants  would 
be  required  to  obtain  appropriate 
Federal  and  state  discharge  permits 
prior  to  testing. 

Current  Environmental  Issues 

The  DEIS  will  address  the 
environmental  concerns  identified  by 
the  FERC  staff,  intervenors,  concerned 
resource  agencies,  and  individuals.  At  a 
minimum,  the  following  issues  will  be 
considered  in  the  DEIS: 
Geology  and  Soils 
— Erosion  control 
— Geological  hazards 
— Impact  on  exploitable  mineral 
resources  such  as  sand,  gravel,  and 
coal 
— Effect  on  cropland 
— Right-of-way  restoration, 
revegetation,  and  maintenance 
Water  Resources 
— Effect  on  potable  water  supplies 
— Effect  on  surface  water  Quality 
— Effect  on  wetland  hydrology 
— Impact  of  stream  and  river  crossings 

on  sediment  load 
— Effect  on  crossing  Wolf  Run  Lake. 
Aquetong  Lake,  Loyalhanna  Lake. 
Burt  Creek  Lake,  and  other 
significant  waterbodies 
Biological  Resources 
— Impact  on  wetlands 
— Impact  on  forestlands 
— Impact  of  habitat  alteration 
— Short-  and  long-term  effects  of 
right-of-way  clearing  and 
maintenance 
— Impact  on  threatened  and 

endangered  species 
— Impact  on  fisheries 
— Indirect  effect  on  Jamaica  Bay 
Wildlife  Refuge 
Marine  Resources 
— Impact  on  shellfish  beds 
— Impact  on  coastal  wetlands 
— Impact  on  commercial  fisheries 
— Impact  on  marine  transportation 
— Effects  of  dredging  contaminated 

sediments 
— Effects  on  Jamaica  Bay,  including 
Motts  Basin,  Head  of  Bay.  and 
Beigen  Basin 
CulturalResources 


— Effect  on  properties  listed  on  or 
eligible  for  the  National  Register  of 
Historic  Places 
Land  Use 
— Impact  on  residences 
— Impact  on  In  wood  Country  Club 

Golf  Course; 
— Impact  on  Wildwood  Country  Club 

Golf  Course 
— Impact  on  Woodhaven  Country 

Club  Golf  Course 
— Impact  on  public  lands  including 
State  Game  Lands,  Buchanan  and 
Tiadaghton  State  Forests,  and 
Laurel  Ridge  State  Park 
— Impact  on  Delaware/Raritan  Canal 

and  Towpath 
—Impact  on  Laurel  Highlands  Hiking 

Trail 
— Impact  on  Ohio  wild  and  scenic 
rivers,  including  Scioto  River  and 
Big  Darby  Creek 
— Effect  of  construction  on  Kin-Buc 

Landfill  Superfund  Site 
— Indirect  effect  on  Jamaica  Bay 
Wildlife  Refuge  and  Gateway 
National  Recreation  Area 
— Impact  on  JFK  International  Airport 
Air  Quality 
— Effect  of  compressor  station 
operation  on  air  quality 
Noise 
— Effect  of  compressor  station 
operation  on  nearby  noise-sensitive 
receptors 
Reliability  and  Safety 
— Risk  assessment  of  hazards 
associated  with  natural  gas 
pipelines 
Alternatives 
— Route  variations  to  avoid  sensitive 

areas 
Comments  are  solicited  on  any 
additional  topics  of  environmental 
concern  from  residents  and  others  in  the 
project  area.  After  comments  in 
response  to  this  notice  are  received  and 
analyzed,  and  the  various  issues 
investigated,  the  FERC  staff  will  prepare 
a  DEIS  for  the  Liberty  Project.  The 
subsequent  final  EIS  will  be  based  on 
the  FERC  stafTs  independent  analysis  of 
the  proposed  project  and,  together  with 
the  comments  received,  will  constitute 
part  of  the  record  to  be  considered  by 
the  Commission  in  this  proceeding. 

Cooperating  Agencies 

The  following  Federal  agencies  are 
requested  to  indicate  whether  they  wish 
to  be  cooperating  agencies  in  the 
production  of  the  DEIS: 
Advisory  Council  on  Historic 

Preservation 
Department  of  Agriculture: 

Soil  Conservation  Service 

Forest  Service 
Department  of  Commerce 


National  Marine  Fisheries  Service 

National  Oceanic  and  Atmospheric 
Administration 
Department  of  Defense: 

Army  Corps  of  Engineers 
Department  of  Energy 
Department  of  the  Interior: 

Bureau  of  Indian  Affairs 

Fish  and  Wildlife  Service  - 

Geological  Survey 

National  Park  Service 
Department  of  Transportation 

Federal  Aviation  Administration 
Environmental  Protection  Agency 

These,  or  any  other  Federal,  state,  or 
local  agencies  desiring  cooperating 
agency  status  should  send  a  request 
describing  how  they  would  like  to  be 
involved  to:  Ms.  Lois  Cashell.  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NW.. 
Washington,  DC.  20426. 

The  request  should  reference  Docket 
No.  CP92-71 5-000,  and  should  be 
received  by  March  15, 1993.  An 
additional  copy  of  the  request  should  be 
sent  to  the  FERC  project  manager 
identified  at  the  end  of  this  notice. 

Cooperating  agencies  are  encouraged 
to  participate  in  the  scoping  process  and 
to  provide  written  information  to  the 
FERC.  Cooperating  agencies  are  also 
welcome  to  suggest  format  and  content 
specifications  to  facilitate  ultimate 
adoption  of  the  DEIS.  However,  the 
FERC  will  decide  what  modifications 
will  be  adopted  in  light  of  production 
constraints. 

Scoping  and  Comment  Procedures 

Public  scoping  meetings  will  be 
conducted  in  the  following  cities: 


Date 

Time 

CWes 

February  23. 1993 

February  24,  1993 

7  p.m 

7  p.m 

Qu6er».  NY 
Edison.  NJ. 

The  location  of  the  meeting  in  Queens 
is  Lawrence  Middle  School  Auditorium, 
195  Broadway,  Lawrence,  NY  11559. 
The  Edison  meeting  will  be  held  at 
Middlesex  Coimty  College, 
Lhommedieu  Hall  Amphitheater, 
Woodbridge  Avenue,  Edison.  NJ  08817. 

The  purpose  of  the  scoping  meetings 
is  to  obtain  input  fi^m  state  and  local 
governments  and  from  the  public. 
Federal  agencies  have  formal  channels 
for  input  into  the  Federal  process 
(including  separate  meetings  where 
appropriate)  on  an  interagency  basis. 
Federal  agencies  are  expected  to 
transmit  their  comments  directly  to  the 
FERC  and  not  use  the  scoping  meetings 
for  this  purpose. 

The  applicants  will  present  a 
description  of  the  proposed  project. 
Interested  groups  and  individuals  are 
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encouraged  to  attend  the  meetings  and 
present  oral  comments  on  the 
environmental  impacts  which  they 
believe  should  be  addressed  in  the 
DEIS.  Anyone  who  would  like  to  make 
an  oral  presentation  at  the  meeting 
should  contact  the  project  manager 
identified  at  the  end  of  this  notice  to 
have  his  or  her  name  placed  on  the  list 
of  speakers.  Priority  will  be  given  to 
those  persons  representing  groups.  A 
list  will  be  available  at  the  public 
meeting  to  allow  for  non-preregistered 
speakers  to  sign-up.  A  transcript  will  be 
made  of  the  meetings  and  comments 
will  be  used  to  help  determine  the  scope 
of  the  DEIS. 

Written  comments  are  also  welcome 
to  help  identify  significant  issues  or 
concerns  related  to  the  proposed  action, 
to  determine  the  scope  of  the  issues,  and 
to  identify  and  eliminate  from  detailed 
study  the  issues  that  are  not  significant. 
All  comments  on  specific 
environmental  issues  should  contain 
supporting  documentation  and 
rationale.  Written  comments  must  be 
filed  on  or  before  March  15, 1993; 
reference  the  appropriate  Docket  No(s). 
for  those  facilities;  and  should  be 
addressed  to  the  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NW.,  Washington 
DC  20426.  A  copy  of  these  comments 
should  also  be  sent  to  the  project 
manager  identified  below. 

The  DEIS  will  be  available  for  public 
comment.  A  45-day  comment  period 
will  be  provided  for  review  of  the  DEIS. 

Any  person  may  file  a  motion  to 
intervene  on  the  basis  of  the  staffs  DEIS 
(18  CFR  380.10(a)  and  385.214).  After 
these  comments  are  reviewed,  any  new 
issues  are  investigated,  and 
modifications  are  made  to  the  DEIS,  a 
final  EIS  (FEIS)  will  be  published  by  the 
staff  and  distributed.  The  FEIS  will 
contain  the  FERC  Staff's  responses  to 
comments  received  on  the  DEIS. 

Copies  of  this  notice  have  been 
distributed  to  Federal,  state,  and  local 
agencies,  public  interest  groups, 
libraries,  newspapers,  and  other 
interested  individuals.  Organizations 
and  individuals  receiving  this  Federal 
notice  have  been  selected  to  ensure 
public  awareness  of  this  project  and 
public  involvement  in  the  review 
process  under  the  National 
Environmental  Policy  Act.  Any 
subsequent  information  published 
regarding  the  Liberty  Project  will  be  sent 
automatically  to  the  appropriate  Federal 
and  state  agencies.  However,  to  reduce 
printing  and  mailing  costs  and  related 
logistical  problems,  the  DEIS  and 
subsequent  information  will  only  be 
distributed  to  those  other  organizations, 
local  agencies,  and  individuals  who 


return  the  DEIS  Request  Form  attached 
as  an  appendix  to  this  notice  by  March 
15, 1993. 

Additional  information  about  the 
proposal  is  available  from:  Mr.  Jeffi^y  L. 
Gerber,  Project  Manager,  Environmental 
Policy  and  Project  Analysis  Branch, 
Office  of  Pipeline  and  I*roducer 
Regulation,  Room  7312,  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426.  Telephone  (202)  208-0282. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(PR  Doc.  93-2031  Filed  1-27-93;  8:45  ami 
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[Docket  No.  EG93-12-000] 

Malacha  Hydro  Limited  Partnership, 
Notice  of  Application  for  Determination 
of  Status  as  an  Exempt  Whoiesale 
Generator  Status 

January  21, 1993 

On  January  8, 1993.  Malacha  Hydro 
Limited  Partnershp  (Applicant) 
submitted  a  request  under  section 
32(a)(1)  of  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended  by 
section  711  of  the  Energy  Policy  Act  of 

1992,  seeking  a  determination  by  the 
Commission  that  Applicant  is  an 
"exempt  wholesale  generator"  (EWG). 
Applicant  is  a  Maryland  limited 
partnership  that  is  directly  and 
exclusively  engaged  in  owning  and 
operating  a  hydroelectric  small  power 
production  facility  on  the  Pit  River  near 
Fall  River  Mills  in  Lassen  County, 
California  and  selling  electric  power  at 
wholesale.  Applicant  intends  to  retain 
the  qualifying  facilify  status  of  its 
facility  under  the  Public  UtiUty 
Regulatory  PoHcies  Act  of  1978,  while 
also  qualifying  itself  as  an  EWG. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  application  for  exempt 
wholesale  generator  status  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  petitions  or  protests 
must  be  filed  on  or  before  February  11, 

1993,  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 


file  with  the  Commission  and  are 

available  for  public  inspection. 

Untvood  A.  Watson,  Jr., 

Acting  Secretary. 

[PR  Doc.  93-2030  Filed  1-27-93;  8:4S  am] 
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Office  of  Fossii  Energy 
[FE  DockM  Na  92-16^-Na^^ 

Clelo  Gas  Marketing  Co.;  Appiication 
for  Long-Term  Autftorization  to  Export 
Naturai  Gas  to  Mexico 

AOaiCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  (DOE)  gives 
notice  of  receipt  on  December  24, 1992, 
of  an  application  filed  by  Cielo  Gas 
Marketing  Company  (Cielo  Gas)  to 
export  up  to  500,000  Mcf  of  natural  gas 
per  day  from  the  United  States  to 
Mexico  over  a  fifteen-year  period 
commencing  on  the  date  of  first 
delivery.  The  proposed  exports  would 
be  sold  to  Petroleos  Mexicanos 
(PEMEX),  the  Mexican  national  oil  and 
gas  company,  and  directly  to  industrial 
end'Users  in  Mexico,  as  allowed  by 
Mexican  law.  The  requested  volumes 
would  be  exported  primarily  through 
the  proposed  new  Cielo  Gas  Pipeline,  or 
through  existing  facilities. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  (NGA)  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  are  invited. 
DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
wTitten  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time.  March  1, 1992. 
ADDRESSES:  Office  of  Fuels  Programs. 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F- 
056,  FE-50, 1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Lagiovane,  Office  of  Fuels 
Programs,  Fossil  Energy,  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  3F-056, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  586- 
8116. 
Lot  Cooke,  Office  of  Assistant  General 
Counsel,  for  Fossil  Energy,  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  6E-042, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586- 
0503. 
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SUPPLEMEMTARY  MFOMMTKNC  QbIo  Gas 

is  a  Texas  corporation  with  its  princdpsl 
place  of  business  in  Houston.  Texas.  It 
is  currently  owned  by  Tejas  Gas  Corp. 
(Tejas),  a  Nevada  corporation.  However, 
upon  completion  of  the  pending  sales 
negotiations  with  PEMEX,  and  prior  to 
construction  of  the  Qeto  gas  pipeline, 
Gelo  Gas  will  be  (ointly  owned  by  Te)as 
and  Ensa-Bradford  Natural  Gas  Pipeline 
Corporation.  The  jointly  owned  Qelo 
Gas  will  invest  in  Cielo  Gas  Pipeline. 
This  new  pipeline-company  will 
construct  nine  miles  of  16-irtch  pipeline 
coimecting  Laredo  Station  in  Webb 
County,  Texas,  vrith  a  proposed  border 
crossing  near  Laredo.  Texas.  It  will  also 
construct  the  new  border  crossing 
facilities  and,  if  negotiations  with 
PEMEX  are  successful,  will  build 
approximately  sixty-three  miles  of 
pipeline  in  Mexico  interconnecting  with 
and  looping  the  PEMEX  system.  Cielo 
Gas  Pipeline  Company  has  applied  to 
the  Federal  Energy  R^ulatory 
Commission  for  a  Presidential  Permit 
and  authorization  under  section  3  of  the 
Natural  Gas  Act  (NGA)  to  construct  new 
pipeline  facilities  at  the  border.  Qelo 
Gas  states  in  its  application  that  it  will 
advise  DC^  promptly  of  any  changes  in 
its  corporate  ownership. 

The  exported  gas  would  come  from 
production  areas  in  South  Texas  and 
will  be  sold  to  PEMEX  and  industrial 
users  in  Northern  Mexico  and  the 
border  industrial  zone.  Cielo  Gas  has 
advised  DOE  that  all  sales  of  exported 
gas  would  resuh  from  arms-length 
negotiations  and  the  prices  would  be 
determined  by  market  conditions.  Sales 
are  expected  to  be  on  both  a  firm  and 
interruptible  basis  under  15  or  20-year 
term  contracts.  Cielo  Gas  states  that  it 
has  not  executed  any  contracts  for  the 
sale  and  purchase  of  gas  at  the  time  the 
application  was  filed. 

This  export  application  will  be 
reviewed  under  section  3  of  the  NGA 
and  the  authority  contained  in  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  In  deciding  whether  the 
proposed  export  of  natural  gas  is  in  the 
public  interest,  domestic  need  for  the 
gas  to  be  exported  will  be  considered 
and  any  other  issues  determined  to  be 
appropriate,  including  whether  the 
arrangement  is  consistent  with  the  DOE 
policy  of  promoting  competition  in  the 
natural  gas  marketplace  by  allowing 
commercial  parties  to  freely  negotiate 
their  own  trade  arrangements.  Parties, 
especially  those  that  may  oppose  the 
application,  should  comment  on  these 
issues  as  they  relate  to  the  requested 
export  authority. 


NEPA  CompliaKa 

The  National  Environmental  Policy 
Act  (NEPA),  42  U.S.C.  4321  et  seq.. 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  I^rogramx  at  the  address 
listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments, 
and  oral  presentation,  a  confierence,  or 
trial-t)rpe  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why 
an  oral  presentation  is  needed.  Any 
request  for  a  conference  should 
demonstrate  why  the  conference  would 
materially  advance  the  proceeding.  Any 
request  for  a  trial-type  hearing  must 
show  that  there  are  factual  issues 
genuinely  in  dispute  that  are  relevant 
and  material  to  a  decision  and  that  a 


trial-type  hearing  is  necessary  for  a  full 
and  true  disclosure  of  the  facts. 

If  an  additional  procedure  Is 
scheduled,  notice  will  be  provided  to  aD 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Cielo  Gas's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-056,  at  the  above  address. 
The  docket  room  is  open  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  on  January  21, 
1993. 

Charles  F.  Vacek, 

Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 
IFR  Doc.  93-2086  Filed  1-27-93;  8:45  am] 
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[FE  Docket  No  9&-74-NG} 

Goetz  Energy  Corporation;  Order 
Granting  Long-Term  Auttiorizatlon  To 
Export  and  Import  Natural  Gas  to  and 
From  Canada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  an  order. 

SUMMARY:  The  Office  of  Fossil  Ener^gy  of 
the  Department  of  Energy  gives  notice 
that  it  issued  an  order  granting  Goetz 
Energy  Corporation  authorization  to 
export  to  Canada  at  St.  Clair,  Michigan, 
up  to  25,000  Mcf  per  day  of  domestic 
natural  gas  and  to  import  from  Canada 
at  Grand  Island,  New  York,  up  to  25.000 
Mcf  per  day  of  natural  gas  for  a  15-year 
term  commencing  the  date  Empire  State 
Pipeline  System  is  placed  in  service. 

A  copy  of  this  order  is  available  for 
inspection  and  copying' in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue.  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  January  21, 
1993 
Charles  F.  Vacek, 

Depu  ty  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 
IFR  Doc  93-2087  Filed  l-27-«3;  8:45  aro| 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Infonnation  Collection 
Requirementa  Sut>mltted  to  Office  of 
Management  and  Budget  for  Review 

January  22, 1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc.,  2100  M  Street,  suite  140, 
Washington,  DC  20037,  (202)  857-3800. 
For  further  information  on  these 
submissions  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-7513.  Persons  wishing  to  comment 
on  these  information  collections  should 
contact  Jonas  Neihardt,  Office  of 
Management  and  Budget,  room  3235 
NEOB.  Washington,  DC  20503.  (202) 
395-4814. 

OMB  Number  3060-0004 

Title:  Sections  1.1307, 1.1308,  and 
1.1311,  Environmental  Information 
Collection  Requirements 

Action:  Extension  of  a  currently 
approved  collection 

Respondents:  Individuals  or 
households.  State  or  local 
governments,  non-profit  institutions, 
and  businesses  or  other  for-profit 
(including  small  businesses) 

Frequency  of  Response:  On  occasion 
reporting 

Estimated  Annual  Burden:  1,156 
responses;  2.1  hours  average  burden 
per  response;  2,428  hours  total  annual 
burden 

Needs  and  Uses:  Under  the  terms  of  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969.  the  FCC  is  required 
to  determine  whether  the  transmitters 
it  licenses  or  authorizes,  significantly 
affect  the  "quality"  of  the  human 
environment.  Since  the  emission  of 
potentially  hazardous  radiofrequency 
(RF)  radiation  is  one  of  several 
possible  environmental  effects,  the 
Commission  has  established  rules  for 
evaluating  human  exposure  to  RF 
radiation  from  FCC-regulated 
transmitters.  The  environmental 
information  required  by  section 
1.1307(b)  of  the  Rules  is  reviewed  by 
attorneys,  engineers,  and 
paraprofessionals  to  determine 
whether  the  environmental  evaluation 
is  sufficiently  complete  and  in 
compliance  with  the  Commission's 
Rules  to  be  acceptable  for  filing.lf 
collection  of  this  information  were 
not  made,  the  FCC  could  not  ensure 


compliance  with  the  National 
Environmental  Policy  Act  (NEPA), 
specifically,  to  minimize  the  potential 
for  significant  environmental  impact 
from  radiofrequency  (RF)  radiation 
from  FCC-regulated  facilities. 

OMB  Number:  3060-0170 

Title:  Section  73.1030,  Notifications 
concerning  interference  to  radio 
astronomy,  research  and  receiving 
installations 

Action:  Extension  of  a  currently 
approved  collection 

Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses) 

Frequency  of  Response:  On  occasion 
reporting 

Estimated  Annual  Burden:  30 
responses;  1  hour  average  burden  per 
response;  30  hours  total  annual 
burden 

Needs  and  Uses:  Section  73.1740 
requires  licensees  to  provide 
simultaneous  written  notification  to 
the  Interference  Office  at  Green  Bank, 
West  Virginia,  when  an  application  is 
filed  with  the  FCC  proposing  to 
operate  a  short-term  broadcast 
auxiliary  station;  or  an  applicant 
seeks  authority  to  construct  a  new 
broadcast  station;  or  authority  to  make 
changes  in  the  frequency,  power, 
antenna  height,  or  antenna  directivity 
of  an  exiting  station  within  the 
geographical  coordinates  of  the 
National  Radio  Astronomy 
Observatory  site  a  Green  Bank,  West 
Virginia;  or  the  Naval  Radio  Research 
Observatory  site  at  Sugar  Grove.  West 
Virginia,  The  data  are  used  by  the 
Interference  Office  to  enable  them  to 
file  comments  or  objections  with  the 
FCC  in  response  to  the  notification  in 
order  to  minimize  potential  harmful 
interference  to  the  National  Radio 
Astronomy  Observatory  site  located  at 
Green  Bank,  West  Virginia  and  the 
Naval  Radio  Research  Observatory  at 
Sugar  Grove.  West  Virginia. 

Federal  Communications  Commission. 
Donna  R.  Searcy, 
Secretary. 
|FR  Doc.  93-2100  Filed  1-27-93;  8:45  am) 

BILUNC  CODE  C712-01-M 

[CC  Docket  No.  92-297;  FCC  92-538] 

Local  Multipoint  Distribution  Service 

AGENCY:  Federal  Communications 

Commission. 

ACHON:  Tentative  decision. 

SUMMARY:  This  Tentative  Decision 
sought  comment  on  the  Commission's 
award  of  a  tentative  pioneer's  preference 
to  Suite  12  Group  (Suite  12).  llie  action 
responded  to  a  petition  for  pioneer's 


preference  filed  bv  Suite  12.  The  result 
of  this  decision,  if  finalized,  is  that  Suite 
12  will  receive  a  license  in  the  new 
local  multipoint  distribution  service 
(LMDS)  in  either  the  New  York  or  Los 
Angeles  areas. 

DATES:  Comments  are  due  by  March  16, 
1993.  Reply  comments  are  due  by  April 
15. 1993. 

ADDRESSES:  Federal  Communications 
Commission.  Washington,  E)C  20554. 
FOR  FURTHER  MFOftMATXM  CONTACT: 
Rodney  Small.  Office  of  Engineering 
and  Technology,  (202)  653-8116. 
SUPPLEMENTARY  MFORMATION:  This  is  a 
summary  of  the  Commission's  Tentative 
Decision  in  CC  Docket  No.  92-297, 
adopted  on  December  10. 1992.  and 
released  on  January  8. 1993.  The 
complete  text  of  this  Tentative  Decision 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (room  329).  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  Tentative  Decision 
also  may  be  purchased  from  the 
Commission's  duplication  contractor. 
Downtown  Copy  Center,  (202)  452- 
1422. 1114  21st  SU^t  NW..  Washington 
DC  20036. 

Summary  of  Tentative  Decision 

1.  The  Commission  deemed  Suite  12 
to  be  the  innovator  and  developer  of 
LMDS  technology,  which  makes  feasible 
provision  of  multi-channel  one-way  and 
two-way  video,  voice,  and  data  services 
on  28  GHz  frequencies  that  previously 
have  not  been  used  intensively.  The 
record  demonstrated  that  Suite  12  is  the 
innovator  of  LMDS  technology  and  that 
other  companies  are  seeking  licenses  to 
provide  LMDS  based  on  Suite  12's 
pioneering  work.  No  party  challenged 
Suite  12's  claims  regarding  its 
developmental  efforts.  Further,  the  rules 
proposed  for  LMDS  in  the  companion 
Notice  of  Proposed  Rule  Making 
(NPRM)  are  based  substantially  on  Suite 
12's  proposals. 

2.  Suite  12  requested  a  preference  for 
the  Los  Angeles  area;  however,  in  1991 
its  wholly-owned  affiliate,  Hye  Crest 
Management  (Hye  Crest),  was  granted  a 
waiver  of  the  Commission's  Rules  to 
operate  an  LMDS  system  in  the  New 
York  area.  Suite  12  later  was  issued  a 
temporary  experimental  license  for  Los 
Angeles.  The  Commission  stated  that  a 
pioneer's  preference  for  a  permanent 
LMDS  will  not  be  awarded  for  more 
than  one  service  area.  Accordingly,  the 
Commission  proposed  that  if  a  tentative 
preference  to  Suite  12  is  confirmed,  Hye 
Crest's  New  York  authorization  be 
modified  to  meet  the  rules  adopted  to 
govern  LMDS.  Alternatively,  the 
Commission  proposed  that  if  Suite  12 
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infonns  the  Commiaicn  that  it  prefera 
a  pntemacm  in  the  Los  Angeles  are*. 
Hye  Cre$t  be  required  to  sunendar  its 
New  York  authorization  at  the  time 
Suite  12  is  issued  in  LK4DS  license  for 
the  Los  Angeles  service  area. 

3.  For  the  above  reasona,  the 
Coroniission  tentatively  concluded  that 
Suite  12  should  be  awarded  a  pioneer's 
preference,  and  that  it  should  be 
exercisable  in  either  New  York  or  Los 
Angeles,  but  not  both.  If  the  tentative 
preference  is  confirmed  and  Suite  12  is 
otherwise  qualified,  it  would  be  the 
only  eligible  applicant  for  one  of  the 
frequency  blocks  for  its  preferred 
service  area. 

4.  This  is  a  restricted  proceeding.  No 
ex  parte  presentations  are  permitted 
until  a  final  Commission  dedsion 
regarding  Suite  12'8  pioneer's 
preference  request  is  made  and  no 
longer  subject  to  reconsideration  by  the 
Commission  or  review  by  any  court,  hi 
addition,  no  presentation,  ex  parte  or 

otherwise,  is  permitted  during  the 

Sunshine  period.  See  generally  47  CFR 
1.1202. 1.1203.  and  1.1208. 

Federal  Communications  Commission. 

Domia  R.  Searcy, 

Secretary. 

|FR  Doc  93-193a  Filed  1-27-93; 845  wn| 

BiLLMG  cooc  ota-at-a 

-  -  - 

(CC  Docfcat  Na  92-297,  FCC  92-538] 

AppMcationa  for  Waiver  of  the 
Comwieatew'a  Comifion  Carrier  Potnt- 
to-Polnt  Microweve  Radio  Service 
Ruiea 

AGENCY:  Federal  Communications 

Commission. 

ACTIOM:  Notice. 

SUMMARY:  The  Commission  is  denjring 
971  applications  for  waiver  of  its  rules 
governing  the  27.5  GHz  point-to-point 
microwave  radio  service.  The  action  is 


necessary  became  the  CommisaitHi  will 
not  grant  a  wholesale  waiw  of  its  rules, 
but  rather  will  address  the  underlying 
cause  for  the  rule  waiver  requests  in  a 
rulemaking  proceeding.  For  a  document 
concerning  Uiis  rulemaking  Nocaeding, 
CC  Docket  No.  29-297,  see  the  proposed 
rules  pubUshed  elsewhere  in  this  issue. 
This  action  ensures  Commission 
compliance  with  standards  established 
by  the  courts  for  addressing  waiver 
requests. 

EFFECTIVE  DATE:  January  8, 1993. 
FOR  FURTHER  MFORMATKM  COffTACT: 
Susan  Magnotti,  Common  Carrier 
Bureau,  Domestic  Facilities  Division, 
(202) 634-1773. 

SUPPI^MENTARY  MFORMATION:  This 
action  was  made  in  a  Notice  of  Proposed 
Rulemaking,  Order  Tentative  Decision 
and  Order  on  Reconsideration  in  CC 
Docket  No.  92-297.  adopted  December 
10. 1992  and  released  January  8. 1993. 
Following  is  a  portion  of  the  text 
addressing  the  Commission's  denial  of 
waiver  applications  failed  to  make  use 
of  the  27.5-29.5  GHz  point-to-point 
microwave  radio  freqnerjcy  band  for 
video  distribution  services  in  a  point-to- 
multipoint  service.  A  list  of  971 
applications  identified  to  date  is 
included.  Should  any  further  waiver 
applications  be  identified  in  the  future, 
we  hereby  delegate  authority  to  the 
Common  Carrier  Bureau  to  dismiss 
them  in  accordance  with  the  holding  in 
the  order. 

Text  Pertaining  to  Denial  of  Waiver 
Applications 

1.  We  are  also  hereby  denying  the  971 
waiver  applications  pendii^  before  us. 
All  are  based  on  existing  point-to-point 
rules  which  are  not  structured  to 
address  the  large  amount  of  spectrum 
being  allocated  to  individual  licensees, 
nor  the  service  area  concept  proposed 
herein,  nor  the  technical  parameters,  yet 
to  be  developed,  of  the  new  service. 


Instead,  they  seek  waivers  similar  to 
those  granted  in  Hye  Crest  Managemant. 
Inc..  para.  6,  supra. 

2.  In  Hye  Crest  Management,  the 
Commission  found  that  a  formal 
rulemaking  proceeding  permanently 
reallocating  the  28  GHz  band  for  point- 
to-multipoint  services  would  be 
premature.  The  Commission  stated  that 
grant  of  the  waiver  would  not  lead  to  a 
de  facto  reallocation  of  the  band,  and, 
based  on  similar  waivers  in  the  past, 
that  it  did  not  anticipate  "an  onslaught 
of  waiver  requests."  Id.  at  334.  Applying 
the  waiver  standard  estabhshed  in  Big 
Bend  Telephone.  2  FCC  Red  2413 
(1986),  the  Commission  found  the 
waiver  standard  had  been  satisfied 
because  "(3)  the  proposed  use  of  the 
frequencies  will  not  be  determintal  to 
their  assigned  users."  6  FCC  Red  at  334. 
para.  20. 

3.  Granting  the  several  hundred 
waivers  before  us  would  amount  to  a  de 
facto  reallocation  of  the  28  GHz  band, 
would  be  inconsistent  with  the 
Commission's  suggestion  that  it  would 
not  grant  a  flood  of  such  requests,  and 
would  be  determinal  to  the  assigned 
users  (potential  common  carrier  point- 
to-point  applications)  because  spectrum 
awarded  to  waiver  applicants  would  not 
be  available  to  those  assigned  users. 
Large  scale  waivers  also  would  run 
afoul  of  the  guidance  provided  by  the 
courts  to  the  Commission  in  ccKisidering 
waivers,  e.g..  that  they  not  undermine 
the  purpose  of  the  rule  being  waived. 
WATT  Radio,  418  F.2d  1153  DC  Cir. 
1969).  We  also  see  no  basis  fw 
distinguishing  anxHig  any  of  the 
individual  requests  in  an  equitable 
fashion. 

4.  Authority  for  this  action  is  47  USC 
154(i),  303,  307(b).  and  308(bO. 

5.  List  of  applications  identified  to 
date: 


27  GHZ  Microwave  Invektory 


Fie  No 


9018609 
9210970 
9211077 
9211717 
9215934 
9218194 
9211450 
9218224 
9218194 
9218176 
9218116 
9318631 
9211453 
9216670 
9218100 
9218223 
9318601 
9111272 


AppScani 


EtMaoaHany 

GHZ  BroedcMMng  kic  .... 
Kizaao«MW.  Andisw 
Rotwrt  Rosenkranz  . 


FofMigM  ComnwMiLaSons . 
fOfnpMnft,  w.  WDOOWW  — 

Kingnvood  AMOCiaiM 

Fredertck  M.  Peyser.  Jr 

CttartM  O.  SnaMng  „...„.._ 

BSV  PailiioiWp 

FofMigM  CofTMuntoVona , 

SanwMa  Ganarei 

Sanford  R.  Rolwitaon  __ 
McKissock.  wa«n  J  _- 

BSV  PartneraN|> 

LCH  toMmalanil  toe .-. 


File  date 


lome/l«98 
01/24/1992 
02/20^992 
0M6/19ee 
02/13/1992 
07/20(1992 
04/20/1992 
0af24;i992 
08/0S/1992 
07/06/1992 
07^)6^992 
tWOe/1992 
0V2Sn9B2 

04^o»i9ee 

06/12/1982 
08^24/1992 
1007/1992 
(S/Oe/1981 


PNdMe 


03/25/1992 
05^)6/1992 


05/20/1992 
06/24/1992 


OIKM/1992 
0M)6/1992 


06^5/1991 


Fearto. 


8680009001 
8155255003 
8155456015 
8155019 
8155405003 
8155172006 
815S901010 
81552»*00fl 
8155224002 
8155142008 
8155142003 
8680020009 
8155001007 
8155856003 
8155075011 
8155284008 
8680027002 
8155674010 


Seivtoaafaa 


BlevrinQtmn,  AL. 
BlvfninQhBfn,  AL. 
Birmingham,  AL. 
Birmingham  MSA.  AL 
Columbus  MSA.  AL. 

HunlsvWe.  At- 
Mobita.AL. 
MobOa  MSA.  Al_ 
Uonlgomery.  AL. 
Pensacola  PMSA,  AL 
LMe.  AR 
UMeRoctcAa 
LiMeRock.AFt 
LiWe  flock,  AR. 
Pine  BHjff ,  AR. 
Ptioenix,  AZ. 
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27  GHz  MtcnowAVE  INVENTORY— Continued 


FHeNo. 


ApptowK 


FKadala 


PN 


FMNa 


SwvtoaarM 


9112772 
9218163 
9218003 
9200463 
9200592 
9200601 
9200660 
9210708 
9211426 
9216590 
9216656 
9216668 
9215624 
9215624 
9211476 
9215894 
9218150 
9110802 
9211073 
9215868 
9215866 
9210764 
9215866 
9215866 
9211344 
9211355 
9215432 
9218021 
9218013 
9218019 
9218020 
9118155 
9218060 
9210699 
9210969 
9215540 
9218234 
9200215 
92107S4 
9210733 
9210783 
9112776 
9218191 
9218279 
9218059 
9210276 
9216617 
9216627 
9216580 
9216597 
9318617 
9210916 
9210966 
9211072 
9218011 
9218063 
9215346 
9216620 
9216633 
9215631 
9118119 
9210596 
9200211 
9218088 
9218272 
9218186 
9218060 
9218129 
9218133 
9218168 
9218235 
9215621 
9215621 
9215635 
9215997 
9318616 
9112774 
9218022 
9318523 
9211128 
9211168 


Cafciljfvlilon  ..„..._..,.„„_ 
AMa  MuMc»«nn«i«,  Ud  -. 

SMvan  P.  S«il«r 

Aids  MuWchmmlt  ,„^..^ 

BSV  Pwmerahlp 

Paul  S.  Bachow 

^ttT>f*1»tt  MOS  ...^.. 

Stvvan  A.  BImbaum  ... 

Aaaodatad  MOS 

SamMi  Oanaral  ....„ 

OfwiQa  WlrataM ...«.«.»». 
MM. «  CO.  VIck  Partnar 

RotMft  E.  La  Banc 

Rotowt  E.  La  Btanc 

Parry  W.  HacMon 

SarMtita  Oanaral 

BSV  PaimaraMp 

LOH  vMafTiatenal  Inc  .■ 
Klnga>i»ood  Aaaodalaa 

Or.  tOm  Sioan 

Dr.  tOm  Stoan 

Siavar>  A.  Btmbaum  „ 

SmHh,  KatNaan 

Smim,  Kattttean 

Friand,  Johnattwn  E  .. 

Johrt  C.  Caniglia 

Wiraless  Cabta  Ud 

PacHic  Cofflin.  Asaoc,  mc 

CaUa  Syslanw.  Lid 

Pondaroaa  Cabia  SyHama 
Porvlafoaa  Cabta  Syaiama 
Evanstort  Transmlaaton  Co 
Tani«  Wirataaa  Eniarpriaa  . 
Bay  Broadcaating  Aaaoc  ~. 

Jorganaaa  David  0 

LeHa  L  Mahurin 

Mahuilrv  Lala  I ...... 

Btmbaum  A  Stavan  .>._... 

CKy  of  Guatlna 

City  o(  GtMtina 

Ctiy  o(  Guatlna 

Caluiar>Mon 

Praterrad  Wiraleu  Comm. 

CT  Comm.  Corp 

Tanis  Wirataaa  Eniarprlsa 

Hovnania^  Nina  C 

TalaoonVHaddock  Irwattor 
Tatocom  Inwatmanl  Corp 

Patrtcia  B.  MaHarW 

P.MJ.  SacurWas  Inc. 

Cetularvlsloo «,..„. 

Stevan  A.  Btmbaum  ... 

Jorgartaan,  David  Q. 

Kingawood  Aaaodalaa 

SuHa  12  Group 

Tania  Wirataaa  Enlarprtea  . 

SuHa  12  Group 

Tataoom^Haddocfc  trwaator 
Tetaoom  Invaalmer4  Corp. 

Lawla  W.  Stagal 

Krkorlan.  MIcnaal 

A«y,  Everall  T 

Cambfldga  Managamanl  „ 

Meeker,  Hatbart  S. 

Ivan  L  Wolft  _.., 

Unda  Chaatar  ..„ , 

Oranga  Wkalaaa  Partn.  „.. 

S.E.  Cona,  Jr. 

John  E.  Braiman  .......... 

Alda  MuWchannels.  LM. 

RPC  Vanturaa  Ud. 

R&R  Talacommurlcatkin 
R&R  Tataoommunicatton 

Prinoaton  Sdantlfic 

Steven  P.  Saltar 

Cethjtan/lsion 

CeOulanMon 


PadflcComra  Ataoc  ln& 

Matrocom  Taiecasllng .. 

Hornby.  Harold 

Lindarnann,  Fiayda  &  ~»m 


07/1G/1001 
06^7/1002 

oaavioo2 

04/13/IOOe 
04/1  an  002 
04/14/1992 
04/14/1002 
12/3(V1001 
04/13/1002 
03«6/1002 
04/13/1002 
04/14/1002 
01/24/1 OOS 
01/24/1902 
04/23/1002 

02/26/1  ooe 

06/16/1002 

oa/10/ioei 
02/ao/iooe 
oe/1 1/1002 

02/11/1002 
01/02/1002 
02/11/1092 
02/11/1902 
04/06/1902 
04/06/1002 
12/00/1001 
04/28/1002 
04/28/1092 
04/26/1902 
04/28/1002 
06/22/1001 
06/16/1992 
12/24/1991 
01/24/1902 
01/15/1992 
06/26/1992 
01/24/1992 
12/31/1991 
12/31/1901 
01/03/1002 
07/15/1001 
06«3/1002 
09^20/1002 
05/18/1092 
11/04/1991 
03/24/1992 
03/24/1902 
O3A06/1OO2 
03/16/1002 
10/16/1002 
01/21/1002 
01/24/1092 
02/20^1992 
04/17/1992 
06/16/1992 
11/25/1991 
03/24/1992 
03/16/1992 
01/24/1992 
06/16/1992 
12/00/1991 
01/24/1992 
06/08/1992 
00/30/1992 
07/06/1992 
05/19/1992 
05/16/1992 
05/14/1992 
06/17/1992 
09/05/1991 
01/24/1992 
01/24/1902 
01/24/1902 
02O4/1002 
10^16/1002 
07/15/1091 
04/28/1902 
10/01/1902 
03«6/ie02 
03/16^002 


06/21/1001 


07/29/1002 
02^2/1002 

oelosneoe 
oam/ioe2 
oe«6/ioos 
03/18/1  ooe 

03/16/1002 
07/06/1002 
06/13/1002 

06/15^001 
06«6/100e 
06/13/1002 
06/13/1002 
02/12/1002 
06/13^002 
06/13/1002 
06/17/1002 
06M/1002 
02A)6nOOS 


lom/ioei 


02/12/1002 
03/25/1002 
02/06^902 


04/06/1002 
02/12/1002 
02/12/1002 
02/12/1992 
06/21/1901 


11/27/1991 
06^)5/1092 
0e«6/1902 
06^06/1992 
06/06/1992 


02/10/1002 
03/2  VI 992 
05/06/1992 


01/15/1002 
06/06/1002 
06^6^002 
03/16/1002 
10/00/1 001 
01/15/1992 
04/06/1902 


03/16/1002 
03/18/1002 
03/16/1902 
06/10/1002 


OOAil/IOei 


06/13/1002 
06/13/1002 


8156260006 
8156068007 
6166756002 

6156661014 
8156878001 

8156886002 

6156037002 
81S568S200 

6166757006 
8166861004 
6156687001 
oioqSdoOOS 
8156256006 
8156012001 
6166461003 
6155060006 
8i5oOO0UU3 
8166466001 
8155366007 

6155116010 

6155366000 

8156816002 

6155027606 
8156027003 
8155027002 
8155027001 

8156003001 
8156006004 

6156256001 


8155307006 
8155068007 

8155260000 
6156219002 
6156403005 

6156903007 
8155778003 
8155703002 
8155704013 
8156664010 
8156705013 
8680062006 
8159233002 
8156254006 
8156456002 
8156800003 
6155903004 


8155703014 
8155704007 
8156254000 
8166430000 

8155040014 
8156254911 
8155058001 

868001009 
8155141007 
8155906011 
8156097004 
6156063005 

616806002 


6156255013 
81552S5013 
6166255007 
8156464001 
8680052006 
8156260010 
8156927006 
OPPUUUBUUZ 

8156664000 

8156611002 


Phowibc,  AZ. 
Phoanlx.AZ. 
Phoanlx,AZ. 
Tucaon,/kZ. 
Tueaon,  AZ. 
Tucaon, /^Z. 
Tueaon. /KZ. 
Tueaon, /kZ. 
Tueaon,  AZ. 
Tueaon,  fZ. 
Tueaon, /VZ. 
Tueaon,  AZ. 
Tueaon  MSA,  AZ. 
Tueaon  MSA,  AZ. 
Yav^al  Co.  AZ. 
Yuma,AZ. 
Yuma,AZ. 
CA.^^ 
Ansh6lm,  CA. 
Antth6tn\  CA. 
Anshsifn,  CA. 
BakafBfMd,  CA. 
Bakanfleld.  CA. 
BttkofifMd,  CA. 
CNoo.CA. 
CNco.  CA. 
Cntoo.  CA. 
Chk»,  CA. 

Contra  Coata  Cly.,  CA. 
Conha  Coala  Cty.,  C/L 
Contra  Coata  Cly..  CA. 
Cofor»a,  C/L 
FatrlMdMafM  MSA,  CA. 
Fiamont,  CA. 
Ffaarw,  CA. 
Preano,  CK 
Freano.  CA. 
Freano,  CA.  MSA,  CA. 
Gustlne,  CA. 
Hatc^CA. 

Halo^cA. 

Loa  Angataa,  CK 
Loe  Angalaa,  C/^ 
Modaato  MSA,  CA. 
Montaray  MSA,  CA. 
OaWwKtCA. 
OMand.CA. 
OeMwK>,CA. 
Oakland  PMSA,  CA. 
Oakland  PMSA,  CA. 
OaMandPMSA,  CA. 
Oxnaid-Vantura,  CK 
Oxnard-Vantura,  CA. 
Omard/Vantura,  CA. 
Oxnaid/Vaniura,  CA. 
Reddkig  MSA,  CA. 
RtveraWa,  CA. 

RtV6f9i(l8,  CA. 

RtveraMa.  C/L 
ntvanWe  PMSA.  CA. 
Sacramarao.  CA. 
Sacramento,  CA. 
Sacramento  MSA,  CK 
Sacramento.  CA. 
SaNnaa  Seaakla  MSA,  CA. 
Sallnaa-SaaaMa,  CA. 
SanOtago,CA. 
San  Diego.  CK 
San  Diego.  CK 
San  Diego,  C/L 
SanDlago,  CK 
San  Diego  MSA.  CA. 
San  Diego  MSA,  CA. 
San  Diego  MSA,  CA. 
Sw«  Diego  MSA.  C/^ 
San  Diego  PMSA,  CA. 
San  Frandaeo.  C/k. 
San  Frandaeo.  C/k. 
San  Franelaoo,  CA. 
SmJotu,CK 
SanJoaa,C/t 
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Ha  No. 


AppfctWl 


9215322 

9215348 

9218108 

9215620 

9219620 

9215649 

9318507 

9218070 

9218182 

9211071 

9218062 

9218063 

9218154 

9218229 

9218255 

9218066 

9218061 

9811343 

9215438 

9216678 

9218085 

9216637 

9218023 

9218068 

9210585 

9210960 

9210963 

9211416 

9211417 

9218064 

9218057 

9218095 

9210701 

9211129 

9218106 

9216636 

9216274 

9212000 

9218518 

9218273 

9216668 

9218174 

9318511 

9117539 

9218188 

9216023 

9218259 

9218270 

9318503 

9318516 

9215153 

9218046 

9218149 

9200214 

9218300 

9210569 

9218119 

9218296 

9215139 

9218241 

9218256 

9218233 

9112776 

9218303 

9215504 

9200452 

9200529 

9200555 

9200586 

9211350 

9211418 

9215499 

9218008 

8211921 

9318632 

9216584 

9211830 

9218155 

8218220 

9318001 

9200261 


WIralwa  CaM  UH 
Suto  12  Group  .. — 
PMBPwtnwaNp 


Ran  IttteornnurkMon . 
RAR  Taiaoomnunlcaaon , 


Mauttc*  a  Chartotta  Vick .. 
Pralanad  Whataai  Conwi 

Nngawood  Aaaodaias  

Tm*  WArataaa  Enlarpilsa 
Suto  12  Group  ...... 


ANaiTMtdva  BroadcMt 

Ounna/SanM/Singar _. 

CT  CommuntoaUona  Co<p  . 
Trnm  Wlralaaa  Enla»p>1aa 
Tania  Wlralaai  Emaipriaa 

Geo.  RoWn  V 

MSGC 


PrtacMa  MarMon 

SuMa  12  Group 

Total  TV  o(  CaMofrta 

PadBc  CommunteaUona  ... 
Tanic  Wkalaaa  Emnpiisa 

Khn  PannaraNp 

Jorgensaa  OavtdG . 


Buchwaid,  Joaapti  B 

Homby.  Haro»d  ...„ — 

QMo,  Robin  V  ..„ 

Twne  WIralaaa  Entofprtta 
Twila  Wkaiaaa  Emetprisa 

Jeanna  P.  Robeitaon „. 

Cartsskni  Grotp  ....„.»_« 

Ho»nby.  Harold  

FfanMIn  B.  Pfarca *. 

Tow  TV 

Ivan  L  WoM 

HasaWna.  Michaal 

Udna.  Paul 

Ivwi  L  WoMf 

SanvMa  Genaral  „.. 
C^artea  0.  SneMng . 

Roy,  Emaat 

Jeram  F.  Mahar 

Bnma.  Robart  W .__ 
WastamSlami  — 


CT  Convnunicationa  Coip 
ivwiLWoM 
Ma«wa,PNIIpH 
UUna,Paui 


BrucaG.  McNaa 
Ofanga  \Mlralaaa  Paimara . 

S.E.  Cono.  Jr 

Oarlc,  Thomaa  Franda 
Joa.  O.  Camay  a  Asac 

GM  GailMda  Truat  

Poyaar,  Fradartck  M 


Joa.  0.  Camay  a  Aaac 

Bavaily  Maraton  

Chaatar,  Unda 

CT  Communicattona  Coip 

Smitfi.  WWiam  L  

B  Squared  Inc 


Joa.  D.  Camay  a  Aaac 

M3  Mnola  Taiaoom  Coip ~. 

Awodatad  MOS  Corpocation ... 

Aaaodatad  MOS  Corp 

Bactnw.  Paul  S 

Cona,  S.E..  Jr 

Goidbart  Roaaia  Y 


Kkipawood  Aaaodaiea  .. 
RIctMrd  C.  Woodbrtdga 
Orenga  wnraiaaa  Pailnara 
Richard  C.  Woodbrtdga 
BSVPaimarMp 


Saavlaar  Tataayalema  — 
High  Bank  Broadcastms . 
AMamattM  Broadcast  .... 

Peysar,  Fradartck  M 

CT  Communlcaaona  Cotp 
Acor,  Evarafl  T.  Jr — 


FHa 


11/21/1882 
t1/2S/1881 
06/16/1882 
01/24/1982 
01/24/1992 
12/31/1992 
10/2W1992 
06/18^1982 

oamnaK 

02/20^1992 
05/18/1992 
06^)6/1992 
06/27/1982 
Oa/26/1882 
00^29/1882 
05/18^892 
05/18/1882 
04/06/1882 
12^09/1881 
04A)6/1882 
06/06/1882 
04/13/1892 
04/28/1992 
05/18/1992 
12/09/1991 
01/13/1992 
01/15/1992 
04/13/1992 
04/13/1992 
05/18/1992 
05/18/1992 
06/12/1992 
12/23/1991 
03/06/1992 
06/16/1992 
04/13/1992 
10/02/1992 
08/10/1992 
10/21/1992 
10/02/1992 
04A»/1992 
06/06/1992 
10/15/1992 
07/15/1991 
06/10/1992 
02/18/1992 
09/29/1992 
10/02/1992 
10M)2/1992 
10/21/1992 
11/01/1991 
05/11/1992 
05/11/1992 
01/24/1992 
09/30/1992 
12/03/1992 
07/06/1992 
10/02/1992 
10/30/1991 
09/16/1992 
08/29/1992 
06/24/1992 
07/17/1991 
09/301992 
01/13/1992 
04/06/1992 
04/06/1992 
04/06/1992 
04/06/1992 
04/06/1992 
04/13/1992 
01/07/1992 
04/D6/1992 
07/06/1992 
1(y06/1992 
03/16/1992 
06/18/1992 
05/07/1992 
06/19/1882 
10/27/1882 
02/18/1982 


PN 


01/15/1882 
01/15/1882 


03/16/1982 
03^8/1882 
0Sn6n9S2 


05/06/1882 


FaaNo. 


06/17/1882 
02/05/1882 
06/05/1882 

06/06/1882 


01/15/1992 
03/04/1992 
03/04/1992 
06/24/1992 
06/24/1992 


02/12/1992 
05/13/1992 


08/05/1992 
09/M/1992 

~6ei/(K/19M 

09«5/1991 
06/10/1992 


12/11/1881 


04/06/1992 
01/15/1992 


12/11/1981 


OC/21/1991 


02/05/1992 
07/06/1992 
07/15/1992 
07/15/1992 
07/05/1982 
06/17/1882 
06/24/1882 
02/06/1992 

oe/bs/1892 


06/05/1882 
07/29/1882 


04/15/1882 


8155062007 
8155306004 
8155306004 

8155067006 
6680078004 
6155887010 
8155218003 
8155456004 
8155883003 
81 55055001 
8155025006 
8155282003 
8155388006 
8155892 
8155983002 
8155806006 

8155815b6l 
6155055003 
8155872001 
6155927004 
8155993006 
8155940015 
8155178005 
8155178007 
8155880002 
8155880001 
8155992001 
8155993005 
8155075006 
8155998006 
8155564009 
8155062003 
8155872002 
6680001006 
6155236003 
8660064003 
868001010 
8155856001 
8155142005 
8680048004 


Sarvlcaaraa 


8155237005 
8155441017 
8155404001 
868001006 
8680011007 
8660064001 

815^162001 
8155964004 
8155306006 
8680003003 

8155916009 
8155143003 
8680003001 


8155359002 
6155396007 
8155287001 
6155263004 
8660003006 


8155806002 
8155817001 
8155611003 
6155618006 
8155880006 

eiKSIIOOB 
8155141006 
8680020010 
8155705016 
8155081005 
81S502S007 
8155278001 
8155441001 
8155441008 


SanJoaa.CA. 
San  Joaa.CA. 
SanJoaa,  CA. 
San  Joaa  PMSA,  CA. 
San  Joaa  PMS^  CA. 
San  Joaa  PMSA,  CA. 
San  Luia  Oblapo.  CA. 
SanOlago,  CA. 
Santa  Ana,  C/^. 
Santa  Barbara.  CA. 
Santa  Baibara.  CA. 
Santa  Baibaia.  CA. 
Santa  Baitoara,  CA. 
Santa  Baibara,  CK 
Santa  Baibara,  CA.  < 

Sar«a  Cniz,  CA. 
Swiu  Maria.  O^. 
Santa  Roaa.  CA. 
Sania  Roaa,  CA. 
Santa  Roaa.  CK 
Santa  Rosa,  CA. 
Seven  Springs  Valley,  CA. 
Shasta  County,  CA. 
Solario  County  MSA.  CA. 
Stockton,  CA. 
Stockton,  CK 
Stockton,  CA. 
Stockton,  CA. 
Stockton,  CA 
Sutter/Yuba  MSA,  CA. 
Tulara  MSA.  CA 
Vale^Napa,  CK 
Vale^,  CA. 
VaHeio/Napa.  CA. 
Valleto/T4apa,  CA. 
Vk:torvi«e-Barstow,  CA. 
Vila.  Tul.Porvle.  MSA.  CA. 
Bouktof,  CO. 
BouUer-Longmont,  CO. 
Colorado  Springs.  MSA,  CO. 
Cotocado  Springs,  CO. 
Colorado  Springs,  CO. 
Colorado  Springs.  CO. 
Denver,  CO. 
Pueblo,  CO. 
PuebtoMSA,CO. 
Bridgepori-MWord,  CT. 
Bridgepori/MMord  PMSA.  CT. 
Danbury,  CT. 
Danbory,  CT. 
Hartford,  CT. 
Haittofd,CT. 
Hartford,  CT. 
Hartford  MSA,  CT. 
Hartford  MSA.  CT. 
New  Haven,  CT. 
New  Haven.  CT. 
New  Haven  MSK  CT. 
Stamford,  CT. 
Stamford,  CT.  • 
Stamford,  CT. 
Waterbury,  CT. 
Washington,  DC. 
Washington  DC,  MSA.  DC 
Wilmington,  DE. 
Wilminglon,  DE. 
WHmington,  DE. 
Wikninfpon,  DE. 
Wilmington.  DE. 
Wilminglon.  DE. 
Wllmlnglon.DE. 
WHmmglon,  DE. 
Wilmington.  DE. 
Wilminglon  PMSA.  DE. 
Wilminglon  PMSA.  DE. 
FL. 

Bradanton.  FL 
Bradanlon  MSA.  FL 
Daytona  Beach.  FL 
Daytona  Baach,  FL 
Daytona  MSA.  FL. 
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FI«No. 


/yipicant 


Fit 


PN 


Ft*  No. 


8«n4M 


9218001 
921Se07 
9216611 
9216638 
9218648 
9215440 
9211309 
9215488 
9216603 
9216616 
9216632 
9218169 
9215606 
9218025 
9216683 
9215320 
9215347 
9318600 
9218033 
9200530 
9200546 
9200563 
9200568 
9210962 
9210873 
9211311 
9211348 
9215442 
9218006 
9215811 
9216584 
9215998 
9218206 
9218282 
9215437 
9216609 
9216639 
9216647 
9216680 
9218000 
9218171 
9117535 
9200733 
9211604 
9215319 
9218060 
9218146 
9218199 
9218289 
9200461 
9218204 
9216020 
9218209 
9200466 
9200603 
9200633 
9210763 
9210901 
9211429 
9216661 
9216667 
9218010 
9218287 
9200459 
9215367 
9216595 
9216612 
9216641 
9216281 
9215509 
9216606 
9216615 
9216630 
9218038 
9218170 
9216682 
9211373 
9215443 
9118156 
9200739 
9211661 


WJB-TV  R.  Plwoa  UmHad 

P.M  J.  SacufWM  Inc 

Saavtflw  Taiecystams  _ 

Tatooom  InwMtmanl  Cofp  .. 

I  BWCOnVrWOBOCK  W»HOf  . 

Oooan  PaitnanNp 

Frtond,  JohnMhan  E  ._........, 

SAW  Produdlv* 

Sateoom  PartnaraNp . 
Tfllaoon^ladctock  invastor . 
Talaoofn  Irwaatmart  Corp  .. 

BMW  Aaaociaiaa 

M3  Wnots  Talaoom  Cofp . 
MAH,  mc 
MNchalftCo 

WIreleaa  Cabia  Ud 

SuNa  12  Qroup 

BSV  ParmaraNp 

Smmi,  WHten  L 

Assodatad  MOS  Corp 

John  E.  Brennan  „ _„.„ 

Paul  S.  Bachow 

S  E.  Coote,  Jr „ 

Crowley,  Jeffrey  B 

Felnberg,  Jucfy 

Levin,  Michael  H ] 

Lindemann,  Frayda  B  ____ 

Hew  South  Ascodalea  

Orange  Wireless  Partrwrs  . 

Smith.  Kathleen 

Patricia  B.  Maltanl 

Subscrt)er  TV  Partners ..... 

Marx,  Robert  O 

CT  Corrwn.  Corp  

Met>oume  Associates 

Salecom  Partnership 

Telecom  (nvestmeni  Corp  . 
Telecom/Hadckxfc  Investor 

Robert  A.  Pahneul 

Umited  Partnership  „ 

BMW  Assodalea 

Mtichel  a  Co.  Ud 

Bachow,  Paul  S ™»,.. 

Foor  M  MCDS  Group 

Wireless  Cable  Lid 

Orange  Wireless  Partners  . 

Cone,  S.E.,  Jr  _ 

V)cl(,  Maurtca  M.  &  Chart  .. 

Jos.  0.  Carey  Assc 

Cactus  TV  Interests 

Mathes,  Philip  H  

Subscriber  TV  Paitnars 

Montgomery,  Robert  L 

Cone,  S.E.,  Jr 

Paul  S.  Bachow 

Acor.  Everett  T.  Jr 

Felnberg,  Judy 

Edelson,  Harry 

Four  M  MLOS  Group 

Orange  Wireless 

MM.  &  CO.  Vick  partner .. 

Suite  12  Group 

Assc.  MDS  Corp 

Crowley,  Jeflery  B  

Shenandoah  Group  

P.M  J.  Securtttes  Inc 

TeiecorrVHaddocfc  Investor 
Telecom  Investment  Corp  . 

CT  Comm.  Coip  

M3  Illinois  Telecom  Corp ... 

P  M  J.  Securttles  Inc 

Telecom/Haddock  Investor 
Telecom  Investment  Corp  . 

MAH  Inc 

BMW  Associates 

Mitchell  ft  Co 

Landers,  Harold  S.  lit 

New  South  Associates 

Evanston  Transmission  Co 

Bachow,  Paul  S 

Four  M  MLOS  Group 


03^06/1992 
03^6^1902 
03/16/1992 
03/16/1992 
03^24/1992 
12/08/1991 
04A)7/1992 
O1A07/1992 
03/16/1992 
03/16/1902 
03/16/1992 
06/12/1992 
01/13/1992 
06/01/1992 
04A»M992 
11/25/1991 
11/2V1991 
1(V07/1992 
06/24/1992 
04/06/1992 
04A)6/1992 
04A»/1992 
04A)6/1992 
01/14/1992 
01/24/1992 
04/06/1992 
04A)6/1992 
12/05/1992 
04A)6n992 
02/10/1992 
03A)6/1992 
02/20^992 
08/10/1992 
09/29/1992 
12A)9/1991 
03/16/1992 
03/16/1992 
03/16/1992 
04A)6/1992 
03A)6n992 
06/ia'1992 
07/15/1991 
05^2/1992 
05/11/1992 
11/25/1992 
0&-1 1/1992 
06/11/1992 
08/D7/1992 
09AXV1992 
04/13/1992 
08/10/1992 
02/20/1992 
08/10/1992 
04/13/1992 
04/14/1992 
03,«»/1992 
01/02/1992 
01/21/1992 
04/13/1992 
04/13/1992 
04/14/1992 
04/17/1992 
04/14/1992 
04/13/1992 
12/05/1991 
03/16,'1992 
03/16/1992 
03/16/1992 
09/29/1992 
01/13/1992 
03/16/1992 
03n6.1992 
03/16/1992 
05/01/1992 
06/12/1992 
04A)6/1992 
04/06/1992 
12/05/1991 
06/23/1991 
05/15/1992 
05/18/1992 


OBnsnm 

08^06/1902 
0eA06/1982 
06/06/1992 
02Xtf1982 
06/05/1992 
02nsn082 
08^06/1902 
Oam/1082 

oeA)6n902 

"02A^9S2 


0eX>5/1992 
01/1SiM«82 
01/15/1998 


07/16/1992 
07/15/1992 
07/15/1992 
07/15/1992 
03A>4/1992 
03/25/1992 
06/03/1992 
06/17/1992 
02/*05n992 


04/29tM992 
0e/0SM992 
06/10/1992 


02/05/1992 
08/05/1992 
08A05/1992 
06W5/1992 
08/05/1992 


09/25/1991 
08/05/1992 
07/08/1992 
01/15/1992 


07/1V1992 
06/10/1992 


07/15/1998 
07/15/1992 
07/22/1992 
02/12/1992 
02/19/1992 
06/24/1992 
08/05/1992 
06/05/1992 


07/08/1992 
01/29/1992 
08/05^992 
08/05/1992 
06/05/1992 

02^992 
06A)5/1992 
06/05/1992 
06/06^992 


08«5/1992 
06/24/1992 
02/05/1992 
1QA»/1991 
06/05/1992 
07/15/1992 


8156666007 
8166706000 
8156705017 
8166704004 
8155703006 

8155810002 
8156146002 
8156706003 
8156703003 
8156704006 
8155076006 
8156177005 
8155039006 
8156813006 

"iisieiriiora 

8680027001 
8156287002 
8156811015 
8155618003 
6156817003 
8155811001 
8156182001 
8156305007 
8155810003 
8155818002 

8155811010 
8155370005 
8155564015 
8155464001 
8155237004 
8155403008 
8155940008 
8155705007 
8155704003 
8155703007 
8155815005 
8155566006 
8155076003 
8155263001 
8155968002 
8155963002 


8155962005 
8155964007 
8155234007 
8680002002 
8155880008 
8155237006 
8155456006 
8155237003 
8155882010 
8156888004 
815575S003 
8156116011 
8155234007 
8155882005 
8155881002 
8155887002 
8155896004 


8156877004 
8155923002 
8155705015 
6155703009 
8155704001 
8155403007 
8155177014 
8155705006 
8155703004 
8155704010 
8155839007 
8155076004 
8155813007 
8155815004 
8155923007 
8155456002 
8155991001 
8155996001 


rOft  PtofOS.  FL. 
Ft  Lauoaidaia,  FL. 
a  Laudaidita.  FU 
FL  LaudaRtila.  FL 
Fl  LMdaidiia.  FL. 
Ft  Myaia  MSA.  FL. 
n.  Myais,  FL. 
PL  Myan,  a. 
n.  Myafa.  FL. 
n,  Myaia.  FL. 
R.  Myaia.  ^L. 
Ft  Myais  MSA,  FL. 
FLPIwce,FL 
Ft  Plarca,  FL. 
PL  Piarea  MSA,  FL. 
a  LaudaniBia,  FL. 
Ft  LaudaRMe,  FL 
Ft  LaudaitMa,  FL 
QatoaavMa  MSA.  FL 
JaciiaorMMa,  FL 
JackaortvMa.  FL 
Jacfcaon^Hia,  FL 
JacksonvMa,  FL 
JackaonvHa,  FL 
JacfcaorwWa,  FL 
JackaorivMa,  FL 
Jackson^Ma,  FL 
Jacfcsonviaa,  FL 
JackaonvHa,  FL 
JacksonvMa  MS/k,  FL 
Jacksonvila  MSA,  FL 
Lakeland  MSA,  FL 
Lakaiandn/Vlnter  Haven,  FL 
Lakemd/Wim  Hvn  MSA,  FL 
MatxMme,  FL 
Motooume,  FL. 
Motwume,  FL 
Metxwme,  FL 
fyWbouma,  FL 
Matoouma,  FL 
MetxMjma  MSA.  FL 
Miami,  FL 
Miami,  FL 
Miami,  FL 
Miami,  FL 
Miami,  FL 
Miami,  FL 
Miami,  FL 
Miami  MSA,  FL 
Ns«)les  MSA,  FL 
Ocala,  FL 
OcalaMSA,FL 
Orange  County,  FL 
Orlando.  FL 
Orlando.  FL 
Orlando.  FL 
Orlando.  FL 
Orlando,  FL 
Orlando,  FL 
Ortando.FL 
Orlando.  FL 
Orlando,  FL 
Ortando.  FL 
Orlando  MSA,  FL. 
Pensacola,  FL 
Pensacoia,FL 
Pensacola,  FL 
Parwacola,  FL 
Pertsacola,  FL 
Sarasota,  FL 
Sarasota,  Ft 
Sarasota,  FL 
Sarasota,  FL 
Sarasota,  FL 
Sarasota,  FL 
Sarasota  MS/k.  FL 
Tatahassee,  FL 
Talahassee,  FL 
Tampa,  FL 
Tampa.  FL 
Tampa,  FL 
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Hto  Noi 


9218071 

9218081 

921812$ 

921830S 

3215630 

9215630 

9211620 

9211831 

9216672 

9210735 

9216806 

9216611 

9216629 

9215324 

9218140 

9200662 

9210420 

9211131 

9211560 

9218040 

9218201 

921818S 

9218310 

9218177 

9218218 

9318514 

9112779 

9218213 

9218017 

9218018 

9218015 

9218236 

9218237 

92taZ30 

9218238 

9218014 

9218016 

9218215 

9200366 

9200745 

9210458 

9211678 

9211685 

9215438 

9218069 

9218072 

9218126 

9218132 

9318625 

9215510 

9216622 

9216635 

9216681 

9218260 

9216604 

9218034 

9318520 

9218267 

9216676 

9215503 

9218037 

9318521 

9318522 

9112773 

9218003 

9218230 

9216240 

91 10797 

9218297 

9216179 

9215507 

9211376 

9218030 

9112268 

9200664 

9211182 

9218265 

9200549 

9215605 

9218026 

9218101 


MXtart 


MJtiacaviokPwlMr. 


Com.  SJL,  Jr  .„ 
JiM.aOMn«ya 


■alcaOMa 


AmoU 


PJU. 


cut  Lid 
0mm,  8£.  Jr  — 
8SVI 

OMrtn,! 


Coip 


FomUUUMQnuf. 


MJi.  A  CA  Vic  Partntra . 


Jot.  D.  Cwiwy  A  Aaaoc  . 
FmiMtckM.Jr. 


Qtakil  TilmiMraniciian 


Inc 


Systoffw  tnc  . 

Syatmlnc  . 
Tfopic  Mm  cable  TV  . 
Tnpic  Mm  CaUa  TV  . 

UMOATatooom „ 

UMOA  TdnoM  ._»« 


Fraydi  B.  UnMnam 

Four  M  IvLOS  Group 

Ocaan  PartnaiaNp  -— 

Oranga  VMiUMa  Paimaia . 
Maufloa  A  Chwtoita  Vick ... 

Cooa.  ac.  Jr 

Brerman.  John  E  

CaMaMMon 

M3  anolB  Tatacom  Con>  ■■ 


TelecowWHadJoch  InvoifeK . 
Taiaoam  hMacHneni  Coip  » 

PitaBa  Martioo 

CT  Comnuntcallona  Coip  . 

P.hU.  Sacurthes  Inc _ 

MAH  Inc _. 


Skylina  &iainmr4  Nivmk 

Paul  UUna 

Rochala  SMa „ 

M3  ahwIaTalacom  Corp . 
MAH  Ire. 

SpaocNo  Da«alopars _ 

Evaoa  MtoroNava.  Inc  

CaMarvMon  

PakadM  8roadcaaaf^  .... 

AUIA  ftMOchannalt  Ud 

Enwia  Mcipaana.  htc 

Lun  MMnaeonai  w 

Joa.  0.  Camay  A  Amc _ 

SpaccMo  DawMapaci.  LU  .. 
M3  anoii  Talacom  Coip .... 

Oamacaan.  Aram  — 

MAH  fee 

EvanMon  TianamlMton  Co 

BSV  PaanaraWp » . 

GHZ  Dwdcailtng  Ine 

Paiil 
8SVI 


M3  Mnoa  Talacom  Coq) . 

MAH  tnc  _ 

Sar^oMlR  Rcbartson . 


Fladala 


PN 


OVia/1992 
os/ia/ioee 

05/18/1092 

oa«vi»02 

01/24/1062 
01/24/1802 
OS/14/1902 
06/1^1002 

o«08/ieee 

01AM^1902 

03/16/1962 

03/16/1992 

03/16/1992 

11/21/1991 

05/11/1982 

0^1^1992 

11/04/1961 

O3A06/1992 

05/11/1962 

05/11/1992 

08/07/1992 

07/2(yi992 

00/30/1992 

07/06/1992 

06/10/1992 

10/15/1992 

07/17/1991 

08/10/1992 

04/28/1962 

04/28/1992 

04/28/1992 

06/31/1692 

06/31/1992 

06/31/1992 

06/31/1992 

04/26/1992 

04/29/1992 

06/10/1992 

03^06/1992 

01/81/1993 

11/27/1991 

05/14/1992 

05/16/1992 

12/09/1991 

05/16/1992 

05/16/1992 

05/16/1992 

06^14/1992 

10/D6/1992 

01/13/1992 

03/16/1992 

03/16/1992 

04/06/1992 

09/29/1992 

03/16/1992 

05«)1/1992 

10/23/1992 

09/30/1992 

04A)6'1992 

01/13/1992 

05/04/1992 

10/27/1992 

10/27/1992 

07/1 VI 991 

06/12/1992 

06^20/1992 

09/10/1992 

02/19/1991 

09/30/1992 

07/16/1992 

01/13/1992 

04/06/1992 

05«1/1992 

06^)7/1991 

06/16/1992 

03/16/1992 

09/30/1992 

04AM/19e2 

01/131/1992 

06^04^992 

0^12/1092 


o:yia/i002 

03/18/1902 
07/06/1002 
07/20^082 
08/06/1902 
02/1^1992 

oa«5/i9oe 

06^)6/1902 
Oe/06/1902 
01/15/1092 


07/20/1902 
12/26/1991 
06/13/1992 

07A)a/ioee 


toAie/1091 


06/06/1992 
08^05/1992 
12/26/1991 
07/15/1992 
07/15/1992 
02/05/1992 


02/05/1992 
OWOS/1992 
06/05/1992 
06^05/1992 

06^1992 


FaaNa 


061*05/1992 
02A)S/1992 


0W21/1991 


0^15/1991 


02/05/1992 
06/24/1992 


0606/1901 
07/20/1902 
OSn  3/1902 


07/19/1902 
02/05^902 


eissooTon 

0156006000 

8156007000 


01S62S400S 

81S62S400S 
8156082006 
8156001004 
8155810006 
8156123006 
8155705010 
8156703015 
81SST04011 

8155064013 
8156082001 
8156778004 
8155564006 
6155963007 
6156962015 
8155232001 
8155172004 
8680004006 
8155142007 
8155237002 
8680046006 
815526S010 
6155236001 
8155026004 
8155926008 
6155926006 
8155301005 
6155301004 
6155301007 
6155301006 
81SS926007 
6155026005 
8155236005 
8155564003 

6156866002 
8155964003 
8155996007 


Sarvtoaam 


8155996013 
6155997012 
6155997005 
8156983006 
8660020003 
8155177013 
8155703012 
8155704005 
8155815007 

815504002 
6155705002 
6155939011 
6660075015 

866001003 
8155816007 
8155177006 
8155939010 
6680087005 
8680087006 
8155260007 
8155075001 
8155261004 
8155339001 
8156565003 
0680002010 
6156168002 
8156177004 
6155813004 
6155939015 
6155092008 
8156062009 
8156609006 

066001001 
8155813001 
6155177006 
6156039005 
8156075009 


Tampa.  FL. 
Tampa.  FL. 

Tampa.FL. 
Tampa  msa,  fl 

Twnptt-St.  PvlB  MSA«  ^w 
Tampa-StPa<aMSA.H_ 
Tampa/SL  Patarabura  FL. 
Tampa/8t  Ptmntouiu.  FL 
Truckars  Comar.  FL. 
W.  Palm  Baach.  FL. 
W.  Pabn  BmtiK  FL. 
1M.  Palm  Baach.  FL 
W.  Pakn  Baach,  FL 
W.  Pakn  Baach,  FL 
Waal  Palm  BaacK  FL. 
Waat  Pian  Baacli.  ^■ 
waai  rtmn  Daacn.  rw 
Waat  Pakn  Baach,  FL 
Wast  Pakn  Baach.  FL. 
Waal  Pakn  Beach.  FL 
Waal  Pakn  Beach.  FL 
A8wntMSA.GA. 
AOanla  MSA.  GA. 
AugMla.GA. 
/kugusia.QA. 
Augusta.  GA. 
Cu(nmk)g.GA. 
Sawmah,  QA. 
Agana.  GU. 
Garapan.  GU. 
tupog,  GU. 
Martanas  Manda,  GU. 
Marianas  IsiandB.  GU. 
Marianas  Islands,  GU. 
Marianas  IslandSi  QU. 
Tanwnlng,  GU. 
Tmtaa  GU. 

MHO.  HI. 

HonoMu.  HI. 

HonoMu.  Hi. 

Honokdu.  HI. 

HonoHikJ.  HI. 

Honolulu,  HI. 

HonohJki.  HI. 

Honolulu,  HI. 

Honolulu.  HI. 

Honokikj.  HI. 

Honokjhj.  HI. 

Honokjkj  PMSA,  HI.  . 

OMMo«nas,IA. 

Dm  Moines,  lA. 

OMMolnas,  lA. 

OmMolnM,  lA. 

Om  Moines.  lA. 

Dm  Moines  MSA,  lA. 

Des  Motnes  MSA,  lA. 

Coeur  aAiene.  10. 

Aorora-agin.  n.  PMS 

Aurora/Elgin,  fL 

Aurora/Elgki  PMSA.  tu 

Aofora/Eigin  PMSA.  n_ 

Ctiampatgn.  IL 

Champaign,  IL 

Chkago.  IL 

Chicago.  IL 

Chkago.  IL. 

Ctikago.  IL 

Chka^jo  MSA.  IL 

ChtoagoMSML 

Chk»goPMSA,L 

Oavanport-Molna  M.  M_ 

Davenport-Motna,  IL 

Davanpoit/Rocfc  Mand.  IL 

Dupage/Cook  Cty  PMSA.  k. 

JoMPMSA,L. 

Jotot  pmsa.il 

JoMPMSA,IL 
Lake  County  PMSA.  R. 
Lake  County  PIMSA.  IL 
Ltfca  County  PMSA.il 
Lake  County  PMSA.il 
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27  GHz  Microwave  Inventory— Continued 


FtoNo. 


8211713 
9211833 
9216674 
9215513 
9218Q29 
9218228 
9218157 
9318269 
9318276 
9118339 
9200468 
9200566 
9200602 
9210(709 
9210716 
9210717 
9210718 
9215419 
9216623 
9216660 
9216664 
9216599 
9318311 
9200724 
9211552 
9215444 
9216679 
9218052 
9218069 
9218138 
9218178 
9118157 
9215430 
92165B3 
9215850 
9218096 
9200731 
9211550 
9218054 
9218066 
9218139 
9218207 
9118154 
9215434 
9216568 
9216624 
9216626 
9111269 
9215321 
9216610 
9218166 
9318306 
9117538 
9215942 
9211922 
9318283 
9218253 
9218266 
9200737 
9211548 
9218056 
9318612 
9218250 
9318500 
9318271 
9215516 
9200732 
9211554 
9215517 
9218143 
9218K7 
9318307 
9200429 
9218047 
9318620 
9218299 
9210585 
9211191 
9215615 
9200262 
9215868 


Applcsnl 


>ohca  Co«p 

High  Band  BroadcMOng . 
Ronald  E.  Sanaac . 
M3  WnolB  Tataoom  Ctxp . 
MAH  mc 


SqWi,  WiMann  L  ......... 

Attamatlva  Broadcast  . 

Paul  Uldna 

CT  Comm.  Co«p 

JMJ  Assodatae 

Aaaodatad  MDS  Coip 
BMB  PaimaiBhip 
Bachow,  Pauls 
Combiatt.  Arnold 
Hornby.  HareM  „ 
Ainby.  Fatti  C  „_. 
Levin.  Michaal  H . 
Patrida  MHana  ... 


TeiaconVHaddock  Investor 

Omng»  WIrviass 

MM.  &  CO.  VIcfc  Partner . 

P.M  J.  SecurHiee  Inc 

Jos.  D.  Camey  &  Assoc  ... 

Bachow,  Paul  S 

Four  M  MIds  Group 

New  South  Associates 

PrtedHa  Marston 

Orartge  Wireless  Parti>ers  . 

Herbert  S.  Meeker 

S.E.  Cone.  Jr .. 

Fredertch  M.  Peyser 

Evanston  Trartsmtssion  Co 

Wireless  Cable  Ltd 

Senvista  General 

Diana  Wectwier 

Jeanne  P.  Robertson 

Bachow,  Paul  S 

Four  M  MLOS  Group  . 


Orange  WIretess  Partnam 

Herberts. 

S.E.  Cone,  Jr 

Vick.  Maurtca  M  ft  Chaito  - 
Evarwton  Tranamisston  Co 

WIreteas  Cable  LM 

P.M  J.  SecurWes  mc 

Telecom/Haddock  Investor . 
Teieoom  Irrvastmenl  Corp  _ 

LDH  International  kic 

Wiralees  Cable  Lid 

Seavtew  Telesystems 

ALOA  Multichannels,  Lid 
Jos.  D.  Camey  ft  Auc  ~ 

Priscitta  Marston 

Western  Sierra 

Lawrence  Fraibeig 

CI  Comm.  Corp 

Ct  Communicatk>r»  Corp  ... 

Paul  LIklns  ^ 

Bachow,  Paul  S 

Four  M  MLDS  Group  ...„ 

Orange  Wireless  Partners  .. 

Cehilarvlslon  ..._ 

Ct  Comrrtunlations  Corp 

Conr>ecticul  Home  Theater 
Ivan  L.  WoW 

Garth  Moss 

Bachow,  Paul  S  ..„. 
Four  M.  MIds  Group 

Gene  C.  Sabor^  

S.E.  Cone.  Jr 

Ct  Communlcallons  Corp 

Jos.  D.  Camey  ft  Assoc  . 

Acor,  Everett  T.  Jr 

Omg.  Wire  Part  .„. 

Cekjlarviaton 

Joe.  D.  Camey  ft  Asac 

Bruce  Boesard 

Undemann.  Fraydi  B  . 

CNana  Wachalar 

Acor,  Everett  T.  Jr. 

VWao  Communkattons 


FIsdMe 


0V21/1992 

oeMan992 

04/06/1992 
01/13/1982 
05/04^982 
06/24/1882 
OS/27/1882 
1(y02/1882 
10^2/1882 
06/11/1881 
04Aian882 
04/13/1992 
04/13/1982 
12/28/1991 
12/30/1991 
12/30/1991 
12/30/1991 
12/30/1991 
03/16/1992 
04/13/1982 
04/15/1992 
03/16/1992 
10/02/1992 
05/12/1992 
05/11/1992 
12/05/1991 
04A)6/1992 
05/12/1992 
06A»/1992 
05/14/1992 
06/06/1992 
06/23/1991 
12A)a/1991 
03/13/1992 
12/31/1991 
06/12/1992 
05/12/1992 
05/11/1992 
05/11/1992 
06A)a/1992 
05/14/1992 
0eA)7/1992 
06/22/1991 
12A»/1991 
03/16/1992 
03/24/1992 
03/16^992 
02A»M991 
11/25/1991 
03/16/1992 
06/17/1992 
09A3Q/1992 
07/15/1991 
02/iai9fl2 
07/07/1992 
09/29/1992 
09/29/1992 
09/3C/1992 
05/12/1992 
05/11/1992 
05/11/1992 
10iO2/1992 
09/29/1992 
1CV01/1992 
09/30/1992 
01/14/1992 
0V1 2/1992 
05/11/1992 
01/14/1992 
05/11/1992 
06/29/1992 
09/30/1992 
02/20/1992 
05^2/1991 
10/16^1992 
06/30^992 
12/03/1991 
03/16^992 
01/24/1962 
02/18/1992 
02/26/1992 


PN 


07/1 VI 982 
07/29/1962 
0605/1662 
02A)6/196e 


10/301^981 
07/15/1982 
07/15/1982 
07/1Sn88e 
02n2/1882 
02/12/1882 
02/12/1882 
02/12/1982 
02A)S/1992 
08/05/1992 
08^)5/1982 
06^)5/1962 
0e/0SM992 


08/05/1992 
07/08/1992 
02/05/1992 
Oa/OS/1992 


10/09/1991 
02A>5/1992 
08/06^992 
05/06/1992 


06/05/1992 
07/06/1992 


10i«e/1991 
02/05^992 
06/05/1992 
06/05/1992 
06^5/1982 
05/15/1891 
01/15/1992 
06/05/1992 


09/25/1991 
05/20/1992 
06/05/1992 


06/05/1982 
07/08/1982 


02A)5/1992 
06A)S/1992 
07/08/1992 
02/05/1992 


04/24/1992 


01/1 VI 982 
0V13/1992 
03/18/1982 
04AI5/1992 
0V13/1992 


Fee  No. 


8155013006 
81SS06T001 
8156816001 
8155177010 
8156638014 
8155287003 
8155025008 
868001005 
8155403002 
8155522001 
8 15ooB6u0w 
8155878004 
8155888001 
8156032001 
8155043004 
8156043003 
8156043002 

8156703011 
8155881003 
8155687004 
8155705001 
8680004007 
8155970002 
8155063014 


8155815003 
8155962007 
8155065002 
8155964015 
8155142006 
8155456001 


8155601018 
8155067005 
8155075003 
8155966006 
8155963016 
8155662008 
8155065001 
8155864014 
8155234006 
61 59456004 
8155940016 
8156705012 
8155703010 
8155704014 
8155674007 
8155875006 
8155705018 
8155088004 
8680003009 
8155265006 
8155441011 
8156414100 
8155403009 
8155398005 

868001002 
8155971004 
8155963018 
8155962011 
8680011005 
8155398002 
8680013001 

868001007 


8155968001 
8155963012 


8155664010 
8155398006 

8680003010 
8155456010 
8155962014 
8680052002 

ODO0003002 

8155816003 
8156611004 
815S2S4001 
8155441008 

8156482006 


Saivtoa 


Psoita.L. 

Peoria.  L. 
Rockkxd,  L. 
Roctdord,  MSA,  L. 
Rocktord.  MSA,  N_ 
EvanevMe,  M. 
Ft  Wayne  MSA,  IN. 
Gary/Hammond  PMSA,  IN. 
Oary/Hamnond  P14SA,  M. 

IN. 

M. 

IN. 

IN. 

m. 

M. 

mdlaniwnas,  m. 
lndlan^)ols,  M. 
Indtanapois,  IN. 
Indlanapots,  IN. 
mdlviapols,  IN. 
VKianapOBS,  m. 
mdlan^xils  MSA.  IN. 
mdtarwpolls  MSA,  M. 
Wkhlla,KS. 
Wichita,  KS. 
Wichita.  KS. 

lllliililia      ^O 

WKTMa,  Ko. 

WIctAa,  KS. 
WkNla.  KS. 
WtoNla,KS. 
LexIngiorvFayeRe.  KY. 
LoulsvNe.  KY. 
Louicvae,KY. 
LoulsvMe,KY. 
LoulevMe  MSA.  KY. 
Baton  Rouge,  LA. 
Baton  Rouge,  LA. 
Baton  Rouge.  LA. 
Baton  Rouge,  LA. 
Baton  Rouge,  UV. 
Baton  Rouga,  LA. 
Baton  Rouge,  LA. 
New  Odeana,  LA. 
New  Orleans.  LA. 
Now  Orleana.  LA. 
New  Odaant.  LA. 
New  Orteana,  LA. 
MA. 

BoatoaMA. 
Boston,  MA. 
Boston,  MA. 
Boston  MSA,  MA. 
Greater  Boston,  MA. 
Lawrence  PMSA.  MA. 
Lawrance-HaverhH,  MA. 
LawrencaTHavrhl  MSA,  MA. 
Lowel.MA. 

Lowel,  MA-NH  PMSA,  MA. 
New  Bedford,  MA. 
New  Bedlord.  MA. 
New  Bedford,  MA. 
New  Bedford  PMSA,  MA. 
Salem-GkNiceater,  MA. 
SpdngtieU,  MA. 
SpdngfieU,  MA. 
SprtngtIekl  PMSA,  MA. 
Worcester,  MA. 
Worcester,  MA. 
Worcester.  MA. 
Worcester,  MA. 
Worcester.  MA. 
Worcester.  MA. 
Worcester  MSA,  MA. 
Worcester  PMSA.  MA. 
Worchester  PMSA.  MA. 
MO. 

BaMmora,  MO. 
BaRknora,  MD. 
BaMmora.  MO. 
BaMmore  MSA.  MD. 
Baltimore  MSA.  MO. 
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FMNo. 


Applcanl 


File  (Me 


PN 


Fee  No. 


Sefvtcearae 


9216480 
9218278 
9218251 
9215512 
92166M 
9218024 
9111266 
911277B 
9318286 
9318>»4 
9211860 
9218156 
9211060 
9218080 
9318614 
9218206 
9318613 
9215514 

9211374 
9218262 
9218027 
9216050 
9215550 
9215867 
9215867 
9200410 
9200425 
9211187 
9210S60 
9210590 
9216577 
9211915 
9111271 
9117536 
9216164 
9118177 
9200564 
9200744 
9211684 
9215435 
9216673 
9218068 
9218078 
9218127 
9318624 
9215616 
9215616 
9318502 
9318512 
9200730 
9118118 
9210971 
9211716 
9218042 
9218135 
9218291 
9215890 
9211557 
9211609 
9210868 
9215366 
9216600 
9216613 
9216634 
9218293 
9215698 
9216566 
9318629 
9200423 
9200427 
9211186 
9210584 
9200SM 
9210861 
92114S8 
9218120 
9216561 
9200542 
9200548 
9211319 


Normeasi  Wiraiess 

CT  Convn.  Coip  _~, 

CT  ODWWjniLaBone  Co«p . 
M3  Mbnii  Teieoon  Coip . 


MAH  Inc  ■■■■ 

LOH  MeniBflonel  Inc . 
E  82  LM 


Joe.  0.  Cany  a  Asm 

rHQn  DSna  OnMC.  wovp 

GHZ  BrawlcaMlnB  Inc 
C#mlwWon . 


Mflfltar  ComunicaBons  » 

C«M>Mrton , 

M3  Mnole  Teteoom  Cofp . 

Mertyn  DcmneMy  *— .. ,... 
Ct  ConMiunimione  Co*p 

MAH  Inc 

Paul  O.  Rfca  - 

R&R  TateDonvnunicaiion . 

Dr.  Mm  Stoan 

Dr.  Kim  Stoan 

Paii  S.  Bachow 

John  E.  Brannan  „_ 
Undemann.  Ftaydi  8 

Bryannel 

Bryannel  .—.„._...___ 
Western  Siena  t. 

FaiTDW  4  SBniU 

LOH  Inlematlonei  Inc . 


AUi  MuHctannalB  Ud 
HcMwiian,  Aimen .»».. 
AUiMiMclimettUl 
Bachow,  Paul  S 


Four  M  MLOS  Group 

WAralaae  CaUe  Ud 

PaMda  B.  Matanl 

Orange  WIrateea  Paikwa 
MAC  VIck  Pannars 

S.E.  Cone.  Jr 

CflMarvWon 


RAfl  TelaconsnunlcaUan . 
RAR  TelaconMnunicallon , 
Mathea,PNlpH 

Butter,  HBary 

Bachow,  Paul  S 

Boesard.  Thomas  H , 

EdalBon,  Harry 

Kmtto^mld,  ArvJiuw  . 
Orange  Whelees  Partrters  . 

Cone  EnierprHea.  kic 

Jos.  O.  Carey  a  Assoc 

Video  OcanmunicaaonB 
Four  M  MLOS  Group  _„ 
FM  VMbo  Broadcasiais . 


SherwvJoah  Group 

P.M  J.  SacurWea  Inc 

Teleoan^Haddock  feMestor . 
Telacnn  bwaatmani  Co<p  . 
Jos.  O.  Camay  a  Aaac 
Prtncaton  SdsmWc  ___ 
Patrtcta  B. 
BSVI 

Bachow.  Pauls 
John  E.  Brarwian 


Undemann,  Fiayda  B 
CanOridge  Research  Labs . 

BSVPaw»srsh» 

OoiffMaR,  Arnold  ...»«.....•.„ 

Mohca  Corp  «__________ 

Ronald  SttnsM 


Fa»aAn«y 
BSVr 


03/16/1992 
00/29/1992 
09/29^1992 
01/13/1992 
04/06/1992 
05/04/1992 
02/11/1991 
07/17/1991 
1(y02/1992 
10M)e/1992 
06/23/1992 
05OT/1992 
02/24/1992 
06/08^1992 
1(y02/1992 
0007/1992 
10/02/1992 
01/1  a/l  992 

04/06/1992 
0^29/1992 
05/04/1992 
04/14/1992 
01/21/1992 
02/11/1992 
02/11/1992 
03/16/1992 
03/18/1992 
03/18/1992 
12/06/1991 
12/0ft'1991 
03/16/1992 
07^05/1992 
02/06/1991 
07/15/1991 
06/17/1992 
06/2^1991 
04/06/1992 
05/14/1992 
05/18/1992 
12/09/1991 
04A)6/1992 
05/19/1992 
05/18/1992 
05/18/1992 
10/06/1992 
01/24/1992 
01/24/1992 
1(y02/1992 
10/15/1992 
05/12/1992 
06/19/1991 
01/27/1992 
05/26/1992 
05/12/1992 
05/11/1992 
09/30/1992 
02/2^1992 
05/11/1992 
05/12/1992 
01/17/1992 
12/05/1991 
03/16/1992 
03/24/1992 
03/16/1992 
09«V1992 
01/24/1992 
03A06/1992 
10/06/1992 
03/13/1992 
03/16/1992 
03/18/1992 
12/05/1991 
04/15/1992 
01/1 VI 992 
04/21/1992 
07/06/1992 
03/1^1992 
04/06/1992 
04/06/1992 
04/07/1992 


08/05/1992 


02A)S/1992 
08/05/1992 


05/15/1991 
06/21/1991 


07/09/1992 


02/05/1982 
06/24/1992 


06^5/1992 
02/12/1992 
05/13/1992 
05/13/1992 

06/24/1992 
05/13/1992 
1/15/1992 
01/15/1992 
Oa/05/1992 
08/05/1992 
0&1S/1991 
09/25/1991 

10/08^1991 
07/15/1992 
08/05/1992 
07/15/1992 
02A>5/1992 
06/D5/1992 


03/18/1992 
03/18/1992 


06A>5/1992 
1(y09/1991 
03/2S/1992 
07/15/1992 


05/13/1992 
07/08/1992 
07/08/1992 
02/1S/1992 
0i/2gn992 
0B«S/1992 
Oa/OS/1992 
06/05/1992 

(n/ia/i9^ 

08/05/1992 


06^4/1992 
06/13/1992 
01/15^992 


02/19/1992 
07/08M992 


8155609010 
8155403004 
8155398003 

81S5813d(» 
8155938004 
8155682006 

8155264005 


8680002007 
8155098004 
8155025010 
8155456012 
8155065004 
8680011008 
8155232006 
8660011006 
8155177016 

8155815008 
815S404004 
8155939012 
8155880011 
8155234008 
8155386008 
8155386008 
8155610004 
8155612003 
8155612005 
8155938001 
8155838001 
8155609001 
8155138002 
8155674009 


8155068006 
8155469001 
8155814004 
8155983003 
8155886006 
8156940017 
8155610007 
8156B96014 
8155877014 
8155997006 
8680020002 
8155254002 
8155254002 
8680009003 


llboUU40UU9 

8155988001 
8155430008 
8155255002 
8155019004 
8155862017 
8155964018 
8680002004 
6155481007 
8155863009 
8155969006 
8155181002 


61557OSO06 
8155703008 
8155704006 
8680002006 
8155255006 
8155564013 
8880020007 


06A)a/1992 


8155612001 
8155612006 
8155816004 
8155896006 
8156178006 
8155901012 
615S138001 
8155617006 
81SS808008 
8155815006 
8155810006 


Portland  MSA.  ME. 

Ann /^itor,  Ml. 
Ann  Aibor  PMSA.  Ml. 
Ann  AitMT  PMSA.  Ml. 
Am  Aitnr  PMSA,  Ml. 
DelraK,ML 
Oetm,  Ml. 
Detroit,  Ml. 
OetroliMSA,M. 

MBw  MSA,  Ml. 

Grand  Raplde.  ML 

Oiand  RapUs,  ML 

Grand  Rapids  PMSA,  ML 

Jackaori,  ML 

Lansing  PMSA.  Ml. 

Sag.    Bay    Cty  MOCOJKISA. 

Ml. 
Saginaw-Bay  CNy,  ML 
Saglnaw-Bey  Cty.  Mi. 
Sagina«M«ay  Cky  MSA.  Ml. 
Mmn/St  PauL  MN. 
Mbvi/SL  Paul  MSA,  MN. 
MhiVSL  Paul  MSA,  MN. 
Mmn/SL  Paul  MSA.  MN. 
Mtoneupu8s,  MN. 
MmnaapoAs,  MN. 
Minnei«)0*a.  MN. 
MkMiaapoHa.  MN. 
Minna^»li»^  PaU.  MN. 
Minnei«>ote-SL  Paul,  MN. 
Mlnnsapo8s-SL  Paul.  MN. 
Kansas  C«y,  MO. 
Kansas  CKy,  MO. 
Kansas  aiy,  MO. 
SL  Louis,  MO. 
SL  Louis.  MO. 
SL  touts,  MO. 
SL  Louis.  MO. 
SL  Louis,  MO. 
SL  Louis,  MO. 
SLU)uls,MO. 
SLLaulB.MO. 
St.  Louis.  MO. 
SL  Louis  PMSA,  MO. 
SL  Louis.  MSA,  MO. 
St.  Louis.  MSA.  Mo.. 
Jadwon,  MS. 
Jacl(Son,MS. 
Charlone.  NC. 
Chertat>e,NC. 
Cha<tona,NC. 
Chaftoas,NC. 
ChaitoHs,  NC. 
Cha<1ona,NC. 
unanoBe,  nu. 
Chaitotle  MSA.  NC. 
Chattotte,  NC. 
Fayettevflle.  NC. 
Qraeneboro.  NC. 
Graenetnro,  NC. 
Graenaboro,  NC. 
Graeneboro.  NC. 
Graenaboro,  NC. 
Qneneboro,  NC. 
Greensboro  MSA.  NC. 
QreenetxM)  MSA.  Inc. 
Graeneboro  PMSA,  NC. 
Raleigh.  NC. 

**  -  *    '    *-      fc*^ 

nalaljh,  NC. 
RaMghOurham.  NC. 

nalelgh-OwhMW.  NC. 
RiMgjK-OurtMMlv  NC. 

NO. 

NO. 
Owflhft,  N£. 
Omaha.  NE. 
Omaha.  NE. 
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FUeNo. 


AppOcam 


FKadata 


PN 


FMNa 


SarvtcaarM 


S215431 
9215459 
9218092 
9218036 
9210862 
9215506 
9216685 
9216280 
9218082 
9210866 
0211683 
9211024 
9215628 
0215628 
9211075 
0200295 
9211681 
921192S 
92156Z7 
9^15627 
9215638 
9218041 
8216134 
9210725 
9211568 
9200296 
9211018 
9218118 
9211066 
9200297 
9211923 
9215814 
9318602 
9215939 
9210566 
9210713 
9211443 
9200563 
9215511 
9218275 
9218028 
9210762 
9200458 
9200587 
9210700 
9216591 
9215813 
9216585 
9218212 
9218216 
9211941 
9218219 
9218180 
9218217 
9200428 
9211189 
9211190 
9215350 
9218167 
9218187 
9215625 
9215625 
9216022 
9200647 
9210657 
9211132 
9211132 
9211345 
9200528 
9200SSO 
9200584 
9211175 
9211346 
9211375 
9218005 
9215485 
9215881 
0211260 
9200663 
9211802 
9211619 


W)rela«  CaU*  LM , 

Diana  WicNIar 

Sanioad  R.  RokMlaon . 

MAHInc. 

CeNularvWon 

M3  Wnola  Talaoare  Coip . 

Orton  Broadcaatliia 

CT  Comm.  Oeip 
MAHInc 


CalutarVWofulnc. 


Fiatbavg.  Laaranca 
Rotwrt  E.  U  Btanc  . 
Roba*  E.  La  Btaac  . 

GHZ  DwadcaaUng  Inc 

Calular\Mon 

KrsadGMnU,  Andnw  J  ___ 
F«M>a«g,  LaMnanca 
Robait  E.  La  Blanc  „_ 
Robait  E.  U  Oanc  — . 

OmWB    — 


Oranea  WAfalaaa  Partnais 

Cone,  S£^  Jr 

Bactww.  Paul  S 

Four  M  MUb  Gkowp 

CaNulaf  Vision.  Inc . 
Hasooa,  Nocman 


Ffaadom  Technotoglaa . 
QH2  Broadcaating  mc  . 

Catular  Vtahxv  mc 

Fvalbofi^  LjMPanca 
SmMh.  KaMaan  — 
BSV  PaMnareMp  .._ 

WaalomSlawa 

Nictnlaa  G«<Mda  - 

Fainbeig.  Judy 

Hornby.  HamiR. 


Caamaf  vwon,  mc . 

M3  Wnola  Telaoom  Coip . 

CT  CoiMiL  Coip 

MAHIrc. 

BuGtMvaML  Joaapti  B 

Jefiray  B.  CRMtey 

BM6  Paibkacahlp  ..m«.m 

AKZ  InMsMva 

SeiwMa  Ganaial 
SmNKKaMaan  . 
PaMda  a  Maaam , 
Haddon.  Perry  W 
Madden,  Perry  W 
Haddon,  Parry  W 
Haddorv  Parry  W 
Haddorv  Parry  W 
Jacobs,  Michaat .. 
JohnE.  Brannan 
Undemanrv  Fcayda  B . 
Bachow,  Paul  S  . 
Suite  12  Group  ., 
ALOA  MuWcttannals  Lid . 
ALOA  MulliGtwnnala  Ltd . 

Robert  E.  U  Blanc 

Robeil  E.  La  Blanc 


Virginia  Communicaltona . 

BSV  Partnerslup  „ 

CyiuB  PartneraMp , 
Hornby.  Heroid 
Hornby.  Harold 
Friend,  Jonathan  E 


Assodatad  MOS  Cotp 
BactoiM.  Paul  S 
Cone,  S.E,  Jr ... 
Klngsvwod  Assodaiea 

Hornby,  Henri  R 

RuaGetHaddan 
Orange  \Mrelaas  PaiVwn 
PAR  Tatecorwnunkalion  - 

Mtdtaet  S.  Slagal 

Eaatem  Mjciowwo.  inc 

BSV  PaitnaraMp 

Eactam  Mlcfo«av<e.  Inc . 
llotaaCoip 


12/00^991 
12/20^1901 
06/12/1082 
05^04/1882 
01/15/1882 
01/13/1882 
04/03/1882 
Oa/2^1882 
05«4/18a2 
03^2/1882 
05/18/1882 
07/06/189^ 
01/24/1882 
01/24/1982 
02/24/1992 
03/02/1992 
05/18/1982 
07/06/1882 
01/24/1992 
01/24/1992 
02/18/1992 
05/12^992 
05/14/1992 
05/12/1992 
05/11/1992 
03/02/1992 
07/06/1992 
07/06/1992 
02/20/1992 
03A}2/1992 
07/06/1992 
02/10/1992 
1CV07/1992 
02/18/1992 
12/02/1991 
12/30/1991 
04/21/1992 
04/06/1992 
01/ia'1992 
09/29/1992 
05/04/1992 
01/02/1992 
04/13/1992 
04/13/1992 
12/24/1991 
03fiQ6/1992 
02/10/1992 
03A)6/1992 
0a/1CV1992 
06/10/1992 
07/2(V1992 
OB/1  CV1 992 
06/2(yi992 
0a/1(yi992 
03^16/1992 
03/18/1992 
03/1^1992 
11/25/1991 
0^17/1992 
07/10/1992 
01/24/1992 
01/24/1992 
02/2(V1992 
04A»'1992 
12/10/1991 
03^09/1992 
03/09/1992 
04«7/1992 
04/06/1992 
04A)6/1992 
04A)6/1992 
03/17/1992 
04/07/1992 
04/08/1992 
04A)7/1992 
01/03/1992 
02/26/1992 
04A)3/1992 
06/16/1992 
06/04/1992 
05/14/1992 


02AQ6n982 
02/06/1982 


02/19/1882 
02/05/1882 
06^)5/1882 


03/18/1882 
03/18/1882 
05^6/1882 


03/18^1882 
03/18/1882 
05/20/1882 


05A)6/1992 


04/29/1992 

05/20/1082 
01/15/1992 
02/12/1992 
06/24/1992 


02/05/1992 


02/12/1992 
07/06/1992 
07/15/1992 
02/12/1882 
0e/OSM882 
04/29/1882 
08/05/1992 


10/15/1992 


06/24/1992 
05/13/1992 
05/13/1992 
01/15/1992 


03/18/1992 
03/18/1992 
06/10/1992 
07/1^1992 
02/05/1992 
05,'13/1992 
05/13/1992 
06/17/1992 
07/15/1992 
07/15/1992 
07/1 VI 992 
05/13/1992 
06/17/1992 
06/24/1992 

02/05/1992 
05/13/1992 
06/03/1992 
07/29/1992 
07/28/1992 
07/08/1992 


8155075007 
8155838008 
8155183008 

8155796007 
8155403808 
8156838003 


8155895008 
8155141003 
8155300007 
8156306007 
8156456017 
8155513004 
8155885010 
8155141002 

815S306006 

8156441013 
8155862016 
8156964019 
8155870001 
81559B30Q8 


8155141010 
8155143008 
8155456018 


8155141004 
8155370002 
8680027003 
815S441013 
8155818002 
8155087001 
8155902001 
8155613002 


8155409009 
8155838013 
8155116012 
8155877003 
8155878006 
8155998009 
8155757006 
8155370009 
8155564014 
8155238007 
81552S8008 
8155172003 
8155236008 
8155178001 
8155238002 
8155612002 
8155611001 
815561 100S 

8155068003 
8155154003 
8155255004 
8155255004 
8155456011 
8155815002 
8155940007 
8  iS&564005 
8155564006 
8155808004 
8155808001 
8155817006 
8155811005 
8155oQ8008 
8155806008 
8155813003 
8155611006 


8155482002 
8155771002 
8155082010 
8155048006 
8155982007 


ME. 

NE. 

NE. 
NJ. 

Cay.NjL 

ary.NJL 
AHantcCty.NJ. 
AManMcOy.MX 

NJ. 
Kk 
NX 

PUGKHi. 
NX 
Clly;NX 
Clly.MJ. 
CHy.  NX 
CMrPMSA.NX 
CNyPMSA.NX 
aiyPMSA,NX 
LangBaadvNX 
Ung  Beady  MX 
Long  Bnncti,  NJ. 
Long  Bnndi,  NJ. 
MKk8aseii.Somarsat  NX 
NX 
Hi. 
MX 

MonmouHvOoaarv  NX 
MoMnoMlh-Ooaary  NX 
MoomMitvOcaan  PMSA.  NJ. 
MeamoMMOeaarv  NJ. 
MoMMMulWOoaan  PM6A.  NJ. 
NJ. 
HX 
NX 
Ttanlon,NJ. 
Trank)n,NJ 
Trenton  PMSA.  NJ. 
WHfnmgton  PMSA,  NX 
MM. 


/ybuquerqMa.  NM. 
Afenquefqua.  NM. 
AKwquaRiue,  NM. 
A8M|ue«qua.  NM. 
AfeuquenjM  MSA.  NM. 

CiOMi^  NM. 


LasCnce8,NM. 
RoawaCNM. 
SamaFa.  NM. 
CMaonCRy.  NV. 
LMVagaa^NV. 
tMVegaa,NV. 
LaaVagaaNW. 
LaaVaDaB.NV. 


LasVegaa.NV. 
LaaVegaaMSA,NV. 
Laa  Vegas  MSA.  NV. 

Las  Vegas  MSA.  NV. 

Rano^NV. 

RancNV. 

Rano^  NV. 

RaNcNV. 

RaMcNV. 

Abwiy.  NY. 

A8iany.NY. 

Atiany.NV. 

Afeany.  NV. 

Abany^NY. 

AI»ny,NY. 

Mbany.  NV. 

AI)afiy,Sctien.Tivy.  NY. 

Afeary.  Schea  Troy.  NY 

MbM«y.  Schen.  Troy,  NY 

Abany/Tioy,  NY. 

owymniijn'jorWTSoo,  ptt 

BMMOPMSA.NY. 
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FlaNa 


9200727 

9210448 

92111B1 

9211538 

9211605 

9211673 

9218147 

9218314 

9215880 

9200213 

9211804 

9211803 

9211347 

9215626 

9215626 

9200791 

9210656 

9218302 

921S1S2 

9218182 

9218182 

9218182 

9213182 

9215441 

9218252 

9216024 

9211805 

9200714 

9200723 

9211180 

9211180 

9211601 

9211712 

9211826 

9216642 

9216043 

9218105 

9218145 

9216153 

9216313 

9318621 

9211079 

9211540 

9211812 

9211832 

9216644 

9218097 

9218242 

9211806 

9218007 

9211616 

9218243 

9318288 

9318513 

9215622 

9215622 

9218172 

9211859 

9218113 

9218261 

9216579 

9318312 

9211617 

9117818 

9211687 

9215633 

9218067 

9218077 

9218126 

9318292 

9318623 

9112913 

9211662 

9211690 

9215632 

9218073 

9218074 

9218079 

9218124 

9318290 

9200526 


ApplcanI 


Bachow,  PmIS  . 

BOM«d.MMlC 


Mngiwood  AwocltM  . 
EMiam  MIcroiMve,  Inc 
Four  M  MLOS  Group  .... 
A«»oclrt«d  kOS  Corp  .. 
S.E.  Con*.  Jr 


Joft.  D.  Camay  A  Assoc  . 

Video  Comnunlcaaons  .. 
CanMdge  Managemem 
Easlam  Mtcronwave.  Inc  .. 
Eastam  MtcnxMva,  bic  ~ 

Hornby.  Hanrt  R 

Roban  E.  U  Blanc 

Robert  E.  U  Bianc - 


CaflM  Convnunicattons  .».«. 
Hye  Crast  Managamem  — 
Jos.  0.  Camay  A  Asaoc  — 

Niagra  Partnara  

roiagra  Padnars 

Magra  Partnara 

Niagra  Partrters  

Niagra  Partriera  

Norton  GaiflnMe  — .. 

CT  Communications  Corp  ... 

Western  Sierra  

Eastern  Microwave,  Inc 

Assodaled  MDS  Corp 

Bachow,  Paul  S 

KJngswood  Associates  

Kingswood  Associates  

Four  M  MUDS  Group 

Eastam  Microwave,  \nc 

Hascoe,  Norman  

SONY  CommunicaUons  Inc  . 
Orange  WIreieas  Paitnen  ... 

Alexander  N.  MMctieB  

S  E  Cone.  Jr 

AKemaiiye  Broadcast  Nt 

Jos.  D  Carney  &  Assoc 

Caiularvision 

GHZ  Broadcasting  Inc 

Easiem  Microwave,  Inc 

King  Broadcasting  Assoc  .... 

Hign  Band  Broadcasting 

SCNY  CommonKaOons  Inc  . 

Jeanne  P.  Robertson 

Rictwd  Carl  Levy  Part  ....... 

Eiuiam  Microwave.  Irtc 

Orange  Wkaiess  Partners  .. 

llohca  Cotp 

Richard  Cart  Lavy  Part 

Jos.  0.  Carney  &  Assoc 

Roy,  ShIeJa  Ann 

R4R  Teiecommonlcalion  .... 
R&R  TetecommunlcalKXi .... 

Chartes  0.  Sneiling 

Hlgn  Barvl  Broadcasting 

Martt  SiBMrman  

CT  Communications  Corp  .. 

Northeast  Wireless _.. 

Jos.  D.  Carney  &  Assoc 

llotica  Corp  

Stuart  M.  Pertow 

Four  M  MLOS  Group 

Princeton  ScienUflc „.... 

Orange  Wireless  Partners  .. 
Maurice  &  Charione  Vick  .._ 

S.E.  Cone,  > 

Jos.  O.  Camay  &  Assoc 

Ceioiarvtsion 

Evarxston  Transmission  Co 

Andrew  J.  KrzellowsM 

Four  M  MLOS  Group 

Pnnceion  Sdentlhc 

Mart«  K.  Shah 

Maurice  &  ChartoOe  Vck  .... 
Orange  Wireless  Partner*  .. 

S.E.  Cone,  Jr 

Jos.  0.  Carney  &  Assoc  ..._ 
Associated  MOS  Corp 


Fie  (Ma 


OS/12/1992 

11/26/1991 

03/17/1992 

OSOa/1992 

05/11/1992 

OS/18/1992 

OS/11/1992 

09/30/1992 

02/2ari992 

01/24/1992 

06X)4/1992 

06/04/1992 

04A)7/1992 

01/24/1992 

01/24/1992 

07/31/1992 

12/17/1991 

06iCXV1992 

06/20/1992 

06/20/1992 

06/20/1992 

06/20/1992 

06/20/1992 

12/04/1992 

09/29/1992 

02/18/1992 

06/04/1992 

05/15/1992 

05/12/1992 

03^17/1992 

0^17/1992 

05/11/1992 

05/20/1992 

06/17/1992 

03/16/1992 

05/12/1992 

06/16/1992 

05/11/1992 

0S77/1992 

09/30/1992 

10/16/1992 

02/24/1992 

05/06/1992 

06/08/1992 

06/18/1992 

03/16/1992 

06/12/1992 

09/16/1992 

06«)4/1992 

04/07/1992 

05/14/1992 

09/16/1992 

1002/1992 

10/15/1992 

01/24/1992 

01/24/1992 

06/12/1992 

06/22/1992 

06/30/1992 

09/2%'1992 

03/16/1992 

1(V02/1992 

05/14/1992 

09/11/1991 

05/18/1992 

01/24/1992 

05/19/1992 

05/18/1992 

05/18/1992 

10A)2/1992 

10/06/1992 

07/30/1991 

0^19/1992 

05/18/1992 

01/24/1992 

05/19/1992 

05/19/1992 

05/18/1992 

05/18/1992 

10^)2/1992 

04A)6/1992 


PN 


Oe/OS/1992 
04/15/1992 
05/13/1992 
07/06/1992 
07/08/1992 
07/1 VI 992 


05/13/1992 
04A»/1992 

07^29/1992 
06/17/1992 
03/18/1992 
03/18/1992 
08/02/1992 
01/29/1982 


02/05/1992 
06/10/1992 


08A)5/1992 
0aA)V1992 
05/13/1992 
05/13/1992 


FaeNa 


07/15/1992 


05A)6/1992 
07/08/1992 


07/08/1992 


03/18/1992 
03/18/1992 


07/29/1992 


08A)Si1992 


07/07/1908 
10/16/1991 
07/15/1992 
03/18/1992 


09/25/1991 
07/15/1992 
07/15/1992 
03/18/1992 


8155868004 
8155874004 
8155608007 
8155854004 
8155863001 
8155880010 
8155864006 


8680004010 
8155482003 
8155308003 

8155048003 
8155048004 
8155808007 
8155306006 
8155306006 
8155212008 
8155966003 
8680003005 
8155172005 
8155172005 
8155172005 
8155172005 
8155172005 


8155388004 

8155441016 
8155048002 
8155990004 
8155970003 
8155609008 
8155609008 
8155963005 
8155008001 
8155087003 
8155703016 
8155962003 
8155082005 
8155964008 
8155025005 
8680004009 
8680052007 
8155456013 
8155954003 
8155058004 
8155091002 
8155703019 
8155075004 
8155357001 
8155048001 
8155811009 
8155982010 
8155357003 
8680002001 
8680048003 
8155255010 
8155255010 
8155142002 
8155098005 
8155121003 
8155404003 
8155609003 
8680004008 
8155962009 


Saivtoaarea 


8155996005 
8155255012 
8155996015 
8155997015 
8155997007 
8680002005 
8680020001 
8155346003 
8155995009 
8155996002 
8155306002 
8155995011 
8155997013 
8155996010 
8155997009 
8680002002 
8155811013 


B«yialO,  NY. 
Buffalo,  NY. 
BuHalo,  NY. 
Buffalo,  NY. 
Buffalo,  NY. 
Buffalo,  NY. 
Buffalo,  NY. 
Buffalo  MSA  NY. 
Buffalo,  NY,  PMSA.  NY. 
Buffalo,  NY,  PMSA.  NY, 
Elmtra-Commg,  NY. 
Ithaca  MSA  NY. 
Nassau-SufloHc,  NY. 
Nassau-Sutto*  PMSA,  NY. 
Nassau-Sufto*  PMSA.  NY. 
New  Yorti,  NY. 
New  YorK  NY. 
New  York  MSA,  NY. 
Niagara  Falls  PMSA.  NY. 
Niagara  Falls  PMSA,  NY. 
Niagara  Falls  PMSA,  NY. 
Niagara  Fails  PMSA,  NY. 
Niagara  Fails  PMSA,  NY. 
Ocaanslde,  NY. 
Orange  County,  NY. 
Orange  County  PMSA.  NY. 
Poughkeepsie-Kingston,  NY 
Rochester,  NY. 
Rochester.  NY. 
Rochester,  NY. 
Rochester,  NY. 
Rochester.  NY. 
Rochester.  NY. 
Rochester.  NY. 
Rochester.  NY. 
Rochester.  NY. 
Rochester,  NY. 
Rochester.  NY. 
Rochester,  NY, 
Rochester,  NY. 
Rochester,  NY. 
Syracuse,  NY. 
Syracuse,  NY. 
Syracuse,  NY. 
Syracuse,  NY. 
Syracuse,  NY. 
Syracuse.  NY. 
Syracuse,  NY. 
Utka-Rome,  NY. 
OH. 

Akron,  OH. 
Akron.  OH. 
Akron.  OH. 
Akron,  OH. 
Akron  PMSA.  OH 
Akron  PMSA.  OH. 
Akron  PMSA.  OH. 
Akron.  OH. 
Canton,  OH 
Canton,  OH. 
Canton  MSA.  OH. 
Carton  MSA.  OH, 
Cincinatti.  OH. 
Clncinatti.  OH. 
dndnaM.  OH. 
Cmdnattl.  OH. 
Cincinatti,  OH. 
Cincinatti.  OH. 
CmctnatB.  OH. 
Cincinatti  MSA,  OH. 
Cincinatti  PMSA,  OH. 
Cleveland,  OH. 
Cleveland.  OH. 
Cleveland.  OH. 
Cleveland.  OH. 
Cleveland,  OH. 
Cleveland.  OH. 
Cleveland,  OH. 
Cleveland.  OH. 
Cleveland  MSA 
Cokjmbus.  OH 


OH. 


Federal  Register  /  Vol.  58,  No.  17  /  Thursday.  January  28,  1993  /  Notices 


6409 


27  GHz  Microwave  Inventory— Continued 


FU«N0. 


ApfMctti 


n»mt 


PN 


Fm  No. 


Sar^oawM 


9200552 
9200589 
9200596 
9211340 
9211421 
9215522 
9215546 
9215879 
9210596 
9216605 
9216614 
9216631 
9215617 
9215617 
9318205 
9318611 
9211861 
9218156 
9215893 
9218103 
9211947 
9215892 
9218110 
9318301 
9215935 
9218175 
9211184 
9218112 
9218304 
9218049 
9200209 
9200726 
9211553 
9211811 
9216669 
9218048 
9218102 
9218141 
9218244 
9218615 
9200734 
9211078 
9211555 
9216671 
9213064 
9218067 
9218107 
9218142 
9213246 
9318619 
9218203 
9216021 
9200210 
9210865 
9215515 
9213031 
9215629 
9215629 
9211185 
9218114 
9200"^35 
9210279 
9211556 
9218044 
9218136 
9218196 
9313630 
9218091 
9200736 
9211551 
9215502 
9218053 
9218151 
9216677 
9318628 
9218035 
9318504 
9318517 
9111270 
9112780 
9318309 


Bschow,  Paul  S „ 

Paul  UW»» 

BM8  ParmaiBhlp 

Hornby,  Hanit  R 

Kaly.  Paul  N 

SavphM  Group 

Diana  Wachsiar 

Vidao  Communlcallona  ..-.. 

Dayton  WIralaas 

P.M  J.  SacuiKles  Inc. 

Tetecom^laddock  Investor . 
Teteoom  Invastmam  Corp  .. 
R&R  TaleoonwHinlcatlon .... 
R&R  Taiaoonvnunlcatlona  .. 

Jos.  D.  Camay  &  Asac  ~ 

CelMafvteton 

High  Band  Broadcasting 

Alternative  Bfoadcast  NT  ... 

Senvista  General 

PMB  Partnership 

Mark  J.  Konrad 

Senvteta  General 

PMB  Partnership  

Jos.  D.  Carey  &  Assc 

Robert  Rosenltranz  

Charles  D.  SneWng 

Fm  Video  Broadcasters 

M&tk  Sitoeman  

Jos.  0.  Carney  &  Assoc 

Orange  Wireless  PartrMfs 

Cambridge  Management „. 

Bachow,  Paul  S 

Four  M  MUDS  Group 

Krzeltowskl,  Arxlrew 

Senvista  General _ 

Orange  wirelesa  Partners 

Rot)erisorv  Santord  R .. 

Cone,  S.E.,  Jr 

Richard  Carl  Levy  Part 

Cellularvisioo 

Bachow,  Paul  S 

GHZ  Broadcasting  Inc 

Four  M  MUJS  Group  ..„, 

Serrvista  General .U... 

Suite  12  Group  

Meeker.  Heit)en  S «. 

Robertson,  Santord  R  ..„ 

Cone.  S.E.,  Jr 

Richard  Cart  Levy  Part 

Celkjiarvlsion  

Taggart,  Robert  B 

Sutjscrlber  TV  Partners 

Cambridge  Managemertf 

CeHularviston  

Northwest  Telecommunication 

Willametie  Valley  Broad  

Myers,  Frederick  M 

Myers,  Frederick  M 

FM  Video  Broadcastais 

SUberman,  Mark  

Bachow,  Paul  S 

Hummel,  Oelores  .„ „.. 

Four  M  MLDS  Group 

Orange  Wireless  Partners 

Cone,  S.E.,  Jr 

Mettler  Communkattoos 

BSV  Partnership 

Meeker,  Herbert  S 

Bachow,  Paul  S 

Four  M  Mkte  Group 

M3  Illinois  Telecom  Corp 

Orange  Wireless  Partners 

Cone,  S.E.,  Jr 

Ronald  E.  Sansac 

BSV  Partnership 

MAH  Inc 

Mathes,  PhBlp  H 

Uklns,  Paul 

LDH  Wemational  Inc , 

Hovpro  Investment  Group 

Jos.  D.  Carr^ey  &  Assoc 


04/06/1992 
04/06/1992 
04/13/1992 
04A)2/1992 
04/14/1992 
01/14/1992 
01/21/1992 
02/26/1992 
12/10/1991 
03/16/1992 
03/24/1992 
03/16/1992 
01/24/1992 
01/24/1992 
1002/1992 
1W02/1992 
06/23/1992 
05/27/1992 
Oe/26/1992 
06/iaM992 
07/20^992 
02/26^992 
06/17/1992 
10^^,1992 
02/13/1992 
06/06M992 
03M7/1992 
07A)1/1992 
10/02/1992 
05/12/1992 
01/24/1902 
09/12/1992 
05/11/1992 
06/06/1992 
04A)e/1992 
05/12/1992 
06/12/1992 
05/11/1992 
09M6/1992 
10/02/1992 
05/12/1992 
02/24/1992 
OSni/1992 
04A)en992 
06A)6/1992 
06/09/1992 
06/12^992 
05/11/1992 
09/22At992 
10/16/1992 
0a/1Q/1992 
02/20/1992 
01/24/1992 
01/16/1992 
01/13/1992 
05A04/1992 
01/24/1992 
01/24/1992 
03/17/1992 
06/30/1992 
05/12/1992 
11/04/1992 
05/11/1992 
05/12/1992 
05/14/1992 
08/05/1992 
10/06/1992 
06/09/1992 
05/12/1992 
05/11/1992 
01/13^992 
05/12A992 
05/11/1992 
O4/06n992 
10/06/1992 
05/04/1992 
10/02/1992 
1(y21/1992 
02/06/1991 
07/15/1991 
10/02/1992 


07/16/1992 
06/17/1982 
06/24/1992 
02/05^982 
02/12/1992 
02^3^992 
01/15/1982 
06/06/1992 
06/05/1992 
08/05/1992 
03/18/1892 
03/18/1882 


07/29/1992 


OS/13/1992 


06/06/1882 
05/13/1892 


05/20/1892 


05/13/1992 


04/06/1992 


06/05/1992 


06A)6/1992 


06^)5/1992 


06/10n992 
04/06/1992 
02/19/1992 
02/05/1992 

03/18^1992 
03/18/1992 
05/13^992 


11/27/1991 


02/05/1882 


06/05/1992 


05/15/1991 
06/21/1891 


8155617004 
8155611011 
8156678002 
8156810006 
8155880010 


81S6482004 
8155840003 
8156706011 
8155703006 
8155704008 
6156254004 
8156254004 
8680002006 
8680011002 
8156096003 
8156025008 
8166481004 
8155062008 
8155177001 
8155481005 
8155062013 
8680003004 
8155405004 
8155142004 
8155609005 
8155121006 
8680003007 
8155962019 
6155254013 
8155970007 
8155963013 
8155058002 
8155856004 
8155962013 
8155075010 
8155964012 
8156357002 
8680011009 
8155968003 
8155456014 
8155963011 
8155856002 
8155055002 
8155065005 
8155075006 
8155964011 
6155379003 
8680052003 
8155237008 
8155456005 
8155254012 
8155187004 


8155939002 
8155254006 
8155254006 
8155609002 
8155121004 
8155968004 
8155778007 
8155963010 
8155962018 
8155964017 
8155224005 
8680020006 
8155065003 
8155968005 
8155963015 
8155177009 
8155962008 
8155964001 
8155816006 
8680020006 
8155839006 
8680009007 
8680064002 
8155674006 
8155265009 
8680004005 


Columbua.OH. 
Columbua.OH. 

C0lUR«Ut,0H. 

ColumtMa.OH. 
Cotun«)M.OH. 
CotumtMa.OH. 
CotMnbua.OK 
CokmtMs  MSA.  OH. 
Dayton.  OH. 
Dayton,  OH. 
OaytoaOH. 
Dayton,  OH. 
Dayton  MSA.  OK 
Dayton  MSA.  OH. 
Dayton.  MSA,  Oa 
Dayton  PMSA,  OH. 
Hamilton,  OH. 
HamMon,OH. 
Uma,OH. 
Unw,OH. 
Tolado,  OH. 
Totado,  OH. 
Tolado,  OH. 
Toledo,  OH. 
Tolado  MSA.  OH. 
Tolado  MSA.  OH. 
Youngstowm.  OH. 
Youngttown.  OH. 
Youngstown  MSA,  OH. 
OK. 

Oklahoma  City,  OK. 
Oklahoma  City,  OK. 
Oklahoma  City.  OK. 
Oklahoma  City,  OK. 
Oklahoma  City,  OK. 
Oklahoma  City,  OK. 
Oklahoma  City,  OK. 
Oklahoma  City,  OK. 
Oklahoma  City.  OK. 
Oktahonta  PMSA,  OK. 
Tulsa.  OK. 
Tulsa,  OK. 
Tulsa,  OK. 
Tul8a.0K. 
Tulaa.OK. 
Tuiaa,OK. 
Tui>a.OK. 
Tulsa.  OK. 
TulBa.OK. 
Tulsa  PMSA,  OK. 
Eugene,  OR. 
Eugene  MSA,  OR. 
Portland.  OR. 
Portland,  OR. 
Portland,  oa 
Portland  PMSA.  OR. 
Portland  PMSA.  OR. 
Portland  PMSA,  OR. 
Salem,  OR. 
Salem,  OR. 
Allan to<wi,  PA- 
AHantown,  PA. 
AHantown,  PA. 
/kAerHowrv  PA. 
ABentown,  P/L 
ABentown  PA. 
ANanlown  PMSA.  PA. 
Aaemown-Beihlhm,  PA. 
Harrtsburg.  PK 
Hanlsburg,  PA. 
Harrtsburg.  PA. 
Harrtsburg,  PA. 
Harrtsburg,  PA. 
Hanlsburg  MSA,  PA. 
Harrtsburg  PSMA.  PA. 
Hanlaburgh/Labanon,  PA. 
Larv:astar,  P/L 
l-ancastar,  P/^ 
PhNadatpNa,  PA. 
Phladatphia,  PA. 
PhHadalpma  MSA.  PA. 
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Rto  No. 


Appacam 


Fladai* 


PNdaM 


FmNo. 


Sttfvlca  VM 


9200742 

9110120 

9218066 

921OS07 

9211618 

9211677 

9211686 

921«1» 

9218131 

9218137 

9318000 

9318296 

921S618 

9215618 

9215888 

9318626 

9318627 

9216205 

9318S06 

9200541 

9211357 

9215466 

9216587 

9218173 

9200728 

9211547 

9216582 

9218051 

9218150 

9318505 

9218117 

9318510 

9218263 

9118121 

9200743 

9211312 

9211689 

921S436 

9216601 

9218621 

9216640 

9218076 

9218130 

9215619 

9215619 

9215999 

9211420 

9211942 

9216645 

9218231 

9215836 

9216643 

9218096 

9218189 

9216019 

9318622 

9210967 

9211718 

9215691 

9216646 

9218104 

9318618 

9318508 

9216195 

9313515 

9318610 

9318607 

9200729 

9211076 

9211549 

9218055 

9218009 

9218121 

9218tS2 

9218165 

9218245 

9318806 

9200721 

9210267 

9210732 

9211600 


Bachow,  Paul  S  — 
Harakmlwt.  MUiMt 
Ofanga  VMralM 
Aoor.  EvaranT 

tahca  Coip  ~.. 


Four  M  Mkk  Gr»p 


MOSOoip. 
Bfwwi,  John  E  ..» — 

Cooa.  &E.,  Jr 

AaKxiaMd  MOS  Cocp  . 
Joa.  0.  Camay  &  Ascc  .... 
RftR  Tataoommunicattoo  . 
RCR  Teteoomnuntcatkxt . 
>Mao  Cwnmunicattona  ~ 
CakitaivWon 


DOT  I  aiuiaiwp  »..«..». 
Ma0ar  Cofiwnunicattons . 

MiMMan.  Raphaol  A  

Amby.  FaNh  C  ~ 

RusaalHaddan 

Wkalass  CaMe  LM  . 
Patrtda  B.  Mailari .. 
SnaOno.  Cnaitae  D . 
Bactnw.  Paul  S 


Four  M  Mkk  Group 

SarMsta  GarMiai 

Owwge  WlrolBii  Partnaia 

Cona.  S.E.,  Jr ™. 

Tompkins,  W.  Woodruff  .... 
Fraectom  TachfX)togi«8  ..^ 
SMC  Asaociatas 
CT  Convnunlcallons  Coip 

AManca  Anociaias  , 

Bachow.  Paul  S 

Homby,  Harold 


Foot  M  MLOS  Group  . 

Wkalasa  Cabia  Ltd  ._ „. 

PMJ.  SacurWes  Inc 

TelaoonVHaddock  Irwaitor . 
Telacom  bwastmam  Cotp  .. 
Oranga  Whatata  Paitnais  .. 

Cona.  S  E.  Jr 

R&R  Tatacommanlcation  _ 
RAR  Taiacottwwinlcadori  _ 

Suteotw  TV  Partners  . 

Kingsarood  Associalas 
Foradghl  ConvnurHcanona — 

SCNY  Communicattons 

SuCa  12  Group 

Robart  Roaarkranz 

SCNY  Communications 

Robarteon.  Jeanna  P 

BSV  Partnafshlp „.... 

Stibacilbar  TV  Paitnars  . 

CaUawtelon __ „ 

Edalson,  Many 

Krz8tto<wsid.  Andraw  J  ._ 

SerMsta  GaneraJ 

SCNY  Communlcatlona . 
Miicbal.  DavU  Jan 

Calularvlaton _ 

Buder,  LawrarKa 
KlnQswDod  Assodalaa 
Butter,  Micbaal . 
Catulanrtsion  _.. 
CalUarvlslon 
Bachow,  Paul  S 


GHZ  Broadcasting  Inc 

Four  M  MLDS  Group 

Orange  Wireless  Partners 

Robertson,  Jeanne  P 

Peyaar,  Fradailck  M 

Cone.  S.E.,  Jr 

ALOA  MuMchannals.  Lid 
RIctiaid  Cart  Levy  Part  _. 
Celulafvlston 

Bachow.  Paul  S 

Bro<rm.DavM 

ComUaR.  Amok) 

Four  M  MLDS  Group  . 


05^14/1992 

06nan99i 

0Sn8n992 

12/08^991 

0Sn4/1992 

05/14^992 

05/18^992 

05^5^992 

05/14/1992 

05/18/1992 

10/23^992 

101102/1992 

01/24^992 

01/24^992 

02/26/1992 

1006/1992 

1Q/06n992 

0007/1992 

10^)2/1992 

04A}&^992 

04^06/1992 

12/23^991 

03A06^1992 

07/07/1992 

05/12/1992 

05/11/1992 

03/13/1992 

05/12/1992 

05/11/1992 

10/02/1992 

07/06/1992 

ian»/1992 

09^29/1992 

06/16/1991 

05/14/1992 

04A)7/1992 

05/18/1992 

12/09/1991 

03/16/1992 

03/24/1992 

03/1^1992 

05^18/1992 

05/18/1992 

01/24/1992 

01/24/1992 

02/24/1992 

04/14/1992 

07/20/1992 

03/16/1992 

06/24/1992 

02/13/1992 

03^16/1992 

06/12/1992 

08/10/1992 

02/20/1992 

10/16/1992 

01/24/1992 

05/26/1992 

02/26/1992 

03/16/1992 

06/16/1992 

10/16'1992 

10/15/1992 

06/05/1992 

10/1V1992 

10^2/1992 

10«O2/1992 

05/12/1992 

02/24/1992 

05/11/1992 

05^12/1992 

06/12/1992 

07A)6/1992 

05/11/1992 

06/17/1992 

09/22/1992 

10/02/1992 

05'12/1992 

11/01/1992 

01AXV1992 

05/11/1992 


i<yoan99i 

bl/liw992 


03/18/1992 
03/18/1992 
0&'13/1992 


06/24^992 

02/05/1992 
06/0V1992 


08/05/1992 


10/09/1991 
b6rt)3/1992 


02A)5/1992 
08rt)5/1992 
OarOS/1992 
08/05/1992 


03/1W1992 
03/18/1992 
06/10/1992 
06/24/1992 


05/20^1992 


06/10/1992 
03^1992 
05/13/1992 


05/06/1992 


11/27/1991 
02/12/1992 


8155983004 

815543S002 
8155996012 
8115940013 
8155862008 
8155664004 
6155996006 
8155990005 
8155965002 
8155997002 


8680002009 

81SS2S5011 
8155255011 
8155482005 
8680020004 
8680020005 
8155232005 
8680011004 
8155808010 
8155816007 
8155998001 
8155564012 
8155142001 
8155969003 
8155963019 
8155604001 
8155962006 
8155964003 
8680011003 
8155143001 
8680036002 
8155404005 
8155430010 
8155983002 
8155810004 
8155996003 

8155705005 
8155703013 
8155704002 
8155997001 
8155997003 
8155255014 
8155255014 
8155464001 
8155880004 
8155172008 
8155703018 
8155284002 
8155405005 
8155703020 
8155075005 
8155237007 
8155456007 
8680052001 
8155254007 
8155019005 
8155481006 
8155703017 
8155082004 
8680052004 
8680048006 
8155224001 
8680048007 
8680009002 
8680009006 
8155969002 
8155458016 
8155963017 
8155962010 
8155075002 
8155141001 
8155964002 
8155088005 
8155379004 
8680009004 
8155871002 
8155772004 
8155066008 
8155963006 


PMabUfOKPA^ 
PMabun)^PA 
Pttiburgh.  PA. 
PMabugh,PA. 
Plttaburgh.  PA. 
Pttttbuigh.PA. 
PmabMgh,PA. 
Plttibu<g^  PA. 
Pittsburgh.  PA. 
PKOburgh.  PA. 
PMsburgh.  PA. 
Pinaburgh  MSA.  PA. 
PMsburgh  PMSA.  PA. 
Pmaburgh  PMSA.  PA. 
Pittsburgh  PMSA.  PA. 
Pttaburgh  PMSA.  PA. 
Ransom  PMSA.  PA. 
Flaadmo.  PA. 
Reading.  PA. 
Scranton.  PA. 
Scrarton,  PA. 
Saartoo,  PA. 
Scranton  MSA.  PA 
Scranton-WUkes  Barr,  PA 
Yorti.  PA. 
Yorti,P/V. 
Yorti.  PA. 
YortcPA. 
YoiKPA. 
York,  PA. 
San  Juan.  PR. 
San  Juan.  PR 
Pawluckal-WoonsoGkaL  Ri. 
ProvKlerKa,  Ri 
Providenca,  RL 
Prov)derx».  RI. 
ProvkJanca.  FU.  • 
Provklenca.  Rl. 
Provktertce,  Rl. 
Provklenca.  Rl. 
Provktonca,  Rl. 
Provklence.  Rl. 
ProvkleiK».  Rl. 
ProvMeoca  PMSA.  Rl. 
ProvkJence  PMSA,  Ri. 
Augusu  MSA,  SC. 
Chartesion.SC. 
Chartesion.  SC. 
Chanesion,  SC. 
Charteston.  SC. 
Chariaston  MSA.  SC. 
Colun^bu.  SC. 
Cokjmbia,  SC. 
Cokimbia.  SC. 
Cokimbia  MSA.  SC. 
Cokjinbia  PMSA,  SC. 
GreanvWa.  SC. 
Graanvilla,  SC. 
GraenvWa.  SC. 
GreanvWa,  SC. 
GreanvMle.  SC. 
GreenvHIe  PMSA.  SC. 
ButUo  Mountain.  TR 
Chattanooga.  TN. 
Chattanooga.  TN. 
Chattanooga  PMSA.  TN. 
Kingsport  PMSA.  TN. 
KrxMcviMe.  TN. 
KnoKVlHa,TN. 
KnoxviUa,  TN. 
Knoxviila,  TN. 
KnoxyMe.  TN. 
KnoxvlKe.  TN. 
KnoxviUa.  TN. 
KnoxvWa.  TN. 
KnoxvMa.  TN. 
KnoKvUle  PMSA.  TN. 
Memphis.  TN. 
Memphis.  TN. 
MampMs.TN. 
Memphis,  TN. 
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27  GHz  Microwave  Inventory— Continued 


FHaNo. 


AppHcWK 


n«dM 


PNdBM 


FMNa 


S«rvlM 


8211629 
8218075 
8216144 
8216200 
821S832 
8200387 
8200527 
8200551 
8200585 
8210576 
8211310 
9215413 
8215445 
8216004 
8216082 
8211074 
8216248 
8211 943 
9318501 
9200455 
9200469 
9200598 
9210730 
9210731 
8211419 
9211423 
9211427 
9216656 
9216666 
9318285 
9218193 
9318603 
9216654 
9215180 
9318604 
9117537 
8318509 
9110799 
9200600 
9210706 
9211422 
9211431 
9216593 
9216658 
9215623 
9216623 
9215943 
9200525 
9200545 
9200554 
9200567 
9211349 
9215458 
9218009 
921109C 
9215150 
9215941 
9111273 
9112777 
9218161 
9211452 
9218094 
9218227 
9200462 
9316277 
9215179 
9216655 
9211944 
9218181 
9218202 
9200720 
9210278 
9211130 
9211602 
9215433 
9218045 
9218108 
9218148 
9200212 
9211451 
8216180 


High  Band  Broadcasting ... 
Otange  WiraleM  Partners 

Cona,  S.E.,  Jr 

VIck,  Maunca  M.  a  Chart  . 

Robert  Roaaniawtt 

Amtoy,  Fatth  C 

Asaodated  MOS  Corp  ... 

Bacrx>w.  Paul  S 

Cone.  S.E.,  Jr _ 

Electronic  RetaWng  Syi . 

Lavm,  Michael  H 

R&R  Telecommunication 
New  South  Ataodatea 
Orange  Wireless  Partners 

SuNe  12  Group 

Kbig  Broadcasting  Assoc 
Richard  Carl  Levy  Part 
King  Broadcasting  Assoc 

MegerdkMaa  Jack  ._ 

BMB  Partnership 

Associated  MOS  Corp 

Bachow,  Paul  S .... 

Lor>ergan,  WIMam  R 

Jorgensen,  David  G 

KingsvMOOd  Associates  .» 

Mark  B.  Fisher 

Four  M  Mkte  Group  

Orange  Wireless  ..~ 

MM.  &  CO.  Vick  Partner 

Assoc.  Mds  Corp __ 

KingsxKOOd  Associates  ».. 

Wtlttam  H.  WHIIams 

Untverslty  at  Texas ™. 

Rtovlslon  of  Texas 

Wllllam  H.  Williams 

Peter  Rintrst  ...._ 

Metrocom  Telecasting 

LOH  International  kw 

Bactww,  Paul  S  _ _» 

Buchwald,  Joseph  B 

Tom  EMon  

Four  M  MLOS  Group 

Senvlsta  General 

Onnge  Wireless .. 

Rotwrt  E.  La  Blanc 

Robert  E.  La  Blanc ™_ 

Western  Sierra  

Associated  MOS  Coip 

Breonan,  John  E  _. 

Bachow,  Paul  S __._. 

Cone,  S.E.,  Jr 

Llrxlemann,  Frayda  B 

James  L.  Melcher 

Orange  Wireless  Partners 

Kelty,  Paul  N „.. 

RoyTartagHa  

Western  Sierra  


LOH  International  tnc 

Kavid  Koffman „ 

ALOA  Multichannels,  Ltd  .... 
Foresight  Corrimonicatlons  . 
Summti  Advteofy,  Ltd,  The  , 

Montgomery,  Robert  L 

Cactus  Television  hitar 

CT  Comm.  Corp 

RIovlslon  of  Texas „... 

University  of  Texas 

King  Broadcasting  Assoc  ... 
King  Broadcasting  Assoc  ... 
King  Broadcasting  Assoc  ... 

Bachow,  Paul  S „ 

Levlne,  0.  Chrlstoptier 

Honr*y,  Harold  

Four  M  MLOS  Group 

Wireless  Cable  Ltd 

Orange  Wireless  Partners  .. 

PMB  Partnership 

Cone,  S.E.,  Jr „. 

Cambridge  Management .... 
Foresight  Communications . 
Chorekchyan,  Gayk  .„ 


06nan882 

06/1 1/1 88S 
06/11/1882 
3e«7/1882 
02/13/1882 
0906/1882 
04/06/1982 
04/06/1882 
04/06/1882 
12/05/1882 
04A)7/1882 
12/30/1881 
12/06/1881 
04A)7/18e2 
06XK/1882 
02/24/1882 
Oa/22/1882 
07/20/1882 
IMS/I  882 
04/13/1882 
04/14/1882 
04/14/1892 
01/02/1992 
01/03/1992 
04/14/1992 
04/14/1992 
04/13^992 
04/13/1982 
04/14/1882 
10/02/1892 
06/05/1882 
10/02/1892 
04/10/1882 
11/15/1881 
10/02M882 
07/15/1881 
10/01/1992 
12/24/1880 
04/14/1882 
12/30/1881 
04/14/1882 
04/13/1892 
03/06/1882 
04^3/1992 
01/24/1992 
01/24/1992 
02/18/1992 
04A)6/1992 
04A)6/1992 
04/06/1992 
04/06/1992 
04A>6/1992 
12/26n991 
04A37/1992 
02/10/1992 
11/04/1991 
02/ia'1992 
02A)a/1991 
07/15/1891 
06/17/1882 
04/21/1882 
06/15/1982 
06/24/1992 
04/13/1982 
10/02/1992 
11/15/1991 
04/10/1992 
07/2(V1992 
06/20/1992 
06/10/1992 
05/12/1992 
11/04/1991 
03A)9/1892 
05/11/1992 
12A)9n991 
05/12/1992 
06/16/1992 
06/11/1992 
01/24/1992 
04/21/1992 
08/24/1992 


04/28/1992 


01/19/1902 
06^03/1992 
02/05/1992 
02/06/1982 


06/06/1882 


07/06/1882 
07/15^882 

02/12/1992 
02/12/1992 
06/24/1992 
06/24/1992 


1206/1981 
081^1881 


0S/1S/1881 


02/12/1882 
06/24/1992 


06/OS/1992 
06^05/1992 
03/18/1992 
03/18/1992 
05/20/1992 


06/17/1982 
02/05/1992 

04^1992 
12/11A991 
05/20/1992 
05/15/1991 
10/02/1991 

06/24/1992 


12/26/1691 


11/27/1991 
05/13^992 

02/(»i882 


04/06/1882 
06/24/1892 


6155091003 
8166062012 
6166064009 
8168234005 
8156406002 
61S66640n 
0i5oBO0OO3 
8156617005 
6156811004 
8156819007 
8156610001 


8155611007 
8156065004 
8156466003 

8155379006 
8156173003 


ODKXXWUOd 
8156878006 
8 lOoSBOOOo 
oi5o68B006 
8156101001 
8i5o0d8006 
8155880005 
8155878003 
8155682007 
8155861007 
6155887003 
6155886004 
8155224003 
8680009010 
8156668003 


8680008009 


8680006001 
8155586002 
8155888003 
8156037003 
8155877005 
815S882003 
8155757001 
8155681005 
6155254003 
6155254003 
6155441010 
8155811014 
8155818004 
8155817002 
8155811002 
8155818001 


8155811012 
8155368009 

81 5544 1012 
8155674011 
8155264006 
6155088009 
8155801008 
8155077001 
8155284004 
8155880007 
8155403001. 

8155868002 
8155173002 
6155172002 
6155236010 
6155871003 
8155778006 
6155564008 
8155963004 

6155862002 
8155082012 
8155964006 
2155254010 
8156801009 
6155284007 


M«nphiS,TN. 

Memphis,  TN. 

Msmphls.TN. 

MMnpNt,  TN. 

Memphis  MSA,  TN. 

Nashv«a.TN. 

NashvNa,TK 

NMhvtt§,  TN. 

NMhvMc,  TN. 

Nsshvtts,  TN. 

NMhvMt,  TN. 

NMrwM9.TN. 

Nash^^ito,  TN. 

NashvMa,  TN. 

NaahvOa,  TN. 

Ablana.TX 

Abilene.  TX 

Amarmo.  TX. 

AmarlBo.  TX 

Austin.  TX 

Austln.TX 

Austin,  TX 

Austin,  TX 

Austin,  TX 

Austin,  TX 

Austin,  TX 

Austin,  TX 

Austin,TX. 

Austin,  TX 

Austin,TX 

Beaumont,  TX 

Beaumont  PMSA.  TX 

Browns\4He,  TX 

Browns>4lle,  TX 

Corpus  Chrlstl  PMSA,  TX 

Daaas.TX 

Datas.TX 

OsMas-Ft  Worth.  TX 

ElPaao.  TX 

El  Paso,  TX 

BPaao.TX 

BPaao,TX 

EIPaao,TX 

El  Paso,  TX 

El  Paso  MSA,  TX 

El  Paso  MSA,  TX 

El  Paso  MSA,  TX 

Fl  Wort^TX 

Ft.  Wort^TX 

Ft  Worth,  TX 

FL  Worth,  TX. 

R.  Worth,  TX 

Ft.  Worth.  TX 

Ft.  Worth,  TX 

R.  Worth.  TX 

FL  Worth,  TX 

Galvaston  MSA,  TX 

Houston,  TX 

Houston,  TX 

Houston.  TX 

Laredo,  TX. 

Laredo,  TX. 

Laredo.  TX 

Lubbock,  TX 

Meal.  Edm.  MIssn.  MSA,  TX 

McAllen,TX 

MkSand,  TX. 
Odessa  MSA,  TX 
San  Angoto,  TX. 
San  Antonto,  TX. 
San  Antonio,  TX 
San  /kntonlo,  TX 
San  Anionk).  TX 
San  Antonto,  TX. 
San  Antonto,  TX 
San  Antonto,  TX 
San  Antonto,  TX 
San  Antonto,  MSA,  TX 
Tyler,  TX 
Tyler,  TX 
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FMaNo. 


8218197 

9318606 

9218210 

9200S03 

9210915 

9211400 

9215812 

9216592 

9218160 

9218012 

9210972 

9215151 

9215368 

9216588 

9318306 

9200456 

9200467 

9200599 

9200649 

9210696 

9210736 

9211428 

9216596 

9216618 

9216625 

9216653 

9216657 

9216663 

9318606 

9218249 

9211454 

9218220 

9218264 

9111303 

91127»1 

9200665 

9211133 

9211356 

9215446 

93185t9 

9200457 

9210710 

9211442 

9211823 

9218225 

9218183 

9218115 

9218258 

9216578 

9318268 

9200604 

3200670 

9210961 

9211526 

9211530 

9215152 

9218039 

9218122 

9218162 

9215937 

9218198 

9218211 

9218214 


ApfHicanl 


umm  Comvuncaton . 
iMHvn  H.  WHww ..»».., 

SniM),  VMMMn  L 

BSV  PartMraNp 

Clwk.  Thomaa  FfMcto  ~ 

Hornby.  Hanri  R 

SniMi,  KaMsM 

Samista  Qananl 


KnattowaU.  Andrew 

WMwn  L.  Smtt) 

Edatnn,  Hany 

\MWam  P.  TawMiaraM . 
Shanandoah  Qioup  — 
PafMda  B.  Maiiani 


Joa.  D.  Camay  &  Aaaoc 
BMB  PaitnaraNp  . 
Cona.  S.E.,  Jr . — 
Bactow, Pads  . 


Aiiodalad  MFS  Coip  ~. 
Bay  BraadcaaSng  Aaaoc 
OaiK  ThomM  Ffandi  _. 
Four  M  MLOS  Gfoup  — 


P.MJ.  Sacwitos  mc . 
Tetecom/Haddock  mvMlor . 
Tetecorn  Irwattmenl  Corp  - 

WHHam  McMatoucli  

Orange  WIratats 


MM.  &  CO.  Vick Partner . 

Catiiarvteton 

CT  Comniunicattona  Coip  - 

ForasaBhl  CommunicaMona . 

MrKHtftft;  wmh  J 

CT  CommunicaUona  Corp  — 

LOH  Mamallonei  he 

Hownaniwv  An  K 

BSV  Pannaratiip 

Hornby.  HmoU  

SaiMi  Ki«8Mian 

N«w  SouVi  Asaodalaa  _. 
Sicyirta  Ei4iUmtm4  NIwatIc 

BMBPaHtwaNp  

Jorgansan,  OawMQ. 

Homby.  Hanrt  R 

Haaoona,  Nonnafl  

TompUna.  W.  WoodruR , 
TWaTo«iinTV 
Sttjarman.  Mark 


CT  CommunlcalkMW  Corp  .. 


PaU  UUna 

Bachow,  Pauls , 
BSV  Partnenii^ 
FeMwrg.  Judy ... 
Four  M  MLOS  Group  . 

Hohca  Corp  ™ 

OayMainon 

Oonga  VMralaas  Partwra . 

Cona.  S.E^  Jr _.._ 

ALBA  MuMchannah.  Ud 

Robart  Roaar*ranz  ._ 

VkgMa  Communtcailona . 

Hughaa.  Laortaid 

Hughaa,  Laonaid 


FVadala 


08^05/1992 

10/02/1992 

08/10/1992 

04/17/1992 

01/23/1992 

04/20/1992 

02/10/1992 

03/06/1992 

06/17/1992 

04/20/1992 

01/27/1992 

11/04/1992 

12AK/1991 

03^06/1992 

10A>2/1992 

04/13/1992 

04/13/1992 

04/14/1992 

04/14/1992 

12/24/1991 

01/06/1992 

04/13/1992 

03/16/1992 

03/24/1992 

03/16/1992 

04/13/1992 

04/13/1992 

04/14/1992 

1(y02/1992 

09/29/1992 

04/20/1992 

08/24/1992 

09/29/1992 

02/20/1991 

07/15/1991 

06/16/1992 

03A)6/1992 

04A)6/1992 

12/05/1991 

10/23/1992 

04/13/1992 

12/26/1992 

04/20/1992 

0^17/1992 

08/24/1992 

07/20/1992 

06/30/1992 

09/29/1992 

03/16/1992 

1CV02/1992 

04/30/1992 

Oy04/1992 

01/13/1992 

05A)4/1992 

05AM/1902 

1 1A)1/19ei 

06A>5/1992 

05A)4/199e 

06/17/1992 

02/13/1992 

08^06/1902 

08/10/1992 

06/10/1992 


PNdata 


02/19/1992 


04/29/1992 
06/05/1992 


03/25/1992 
12/11/1991 
01/29/1992 
08A>5/1992 


Oe/12/1992 
02/12/1992 

0eA^1992 
08/05/1992 
0805/1992 


06/24/1992 


FaaNa 


05/15/1991 
08/21/1991 

06/13/1992 
06/24/1992 
02/05/1992 


02/12/1992 
06/24/1992 


06/06/1992 


03/04/1992 
12/11/1991 


05/20/1992 


8155224006 
8680000008 

8155241001 
8155896002 
8155233003 
8155901014 
8155370004 
8155757004 
8155088010 
8155901013 
8155255009 


8155564011 
8680004004 

8155878007 
8155682009 

OijoOIIDUUS 

8155886003 
8155098005 
8155123007 
8155882006 
8155705014 
8155703001 
8155704015 
8155877006 
8155881006 
8155887005 
8680011010 
8155398001 
8155901006 
8155284003 
8155404006 
8155709005 
8155264001 
8155062014 
8155564004 
8155816005 

8680075014 
8155877007 
8155032003 
8155902002 
8155087002 
8155284005 
8155172007 
8155121005 
8155396009 
8155609004 
868001004 
8155934002 
8155943002 
8155178004 
8155044002 
8155943003 


Sarvlcaaraa 


8155044004 
8155044003 
8155088008 
8155405006 
8155224004 
8155236004 
8155236006 


Waco.  TX. 
Waco.  PMSA.TX 
Piovo.  UT. 
SaM  Lake  Ctty,  UT. 
SaN  Lake  Oty.  UT. 
San  Lake  Ctty.  UT. 
SaN  Lake  Oty.  UT. 
SaM  Lake  C<ly.  UT. 
Sa«  Lake  CHy.  UT. 
SaM  Lake  CHy,  UT. 
NorloHc.  VA. 
Nono«(,VA. 
NorioltVA. 
Norfok  MSA.  VA. 
Norfok  MSA.  VA. 
Rk:hmond.  VA. 
Rkiwnond.VA. 
Rk:hmond,  V/L 
Rk:t«nond,  VA. 
Rk:»«nond.  VA. 
Rtohcnond.  VA. 
Rkrtwnond,  VA. 
Richmond,  VA. 
Rtehmond.  VA. 
Rkrbmond.  VA. 
Rictwnond,  V/k. 
Rk^bmond.  VA. 
Rki«nond.VA^ 
Roanoke  PMSA.  VA. 
Brenneflon.  WA. 
Oympla.  WA. 
Otympia,  WA. 
Olympla,  WA. 
Saatlte-Everen.  WA. 
SeatUe-Tacoma.  W/V. 
Spokane.  W/k. 
Spokane,  WA. 
Spokane,  WA. 
Spokane.  WA. 
Spokane,  WA. 
Spokane,  WA. 
Tacoma.  WA. 
Tacoma.  WA. 
Tacoma.  WA. 
Tacoma.  WA. 
Green  Bay,  Wt. 
Madison.  Wl. 
Madison.  Wl. 
Madiaon  MSA.  Wl. 
Madieon,  Wl,  MSA.  Wl. 
Mitwaukea,  Wl. 

Milwaukee.  Wl. 

Milwaukee.  Wl. 
Mmwqukbo,  Wi. 
Mihvatikee,  Wl. 

M4MKIIC00,  Wt, 

Mtwaukee,  Wl. 
Milwaukee  PMSA.  Wl. 
Huntington,  WV 
Casper,  WY. 
C^ey8nf>e,  WY. 
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Federal  Communications  Commission. 

Donaa  R.  Searcy, 

Secretary. 

IFR  Doc  93-1937  Filed  1-27-93;  8:45  am) 

BKAJNO  coDc  cm-aMi 


Advisory  Committee  on  Advanced 
Television  Service  Special  Panel 
MeeUng 

A  meeting  of  a  Si>ecial  Panel  of  the 
Advisory  Committee  on  Advanced 
Television  Service  will  be  held  from 
Monday,  February  8. 1993,  through 
Friday,  February  12, 1993  at:  Sheraton 
Premiere  Hotel  Tyson's  Comer,  8661 


Laesburg  Pike,  Vienna.  Virginia  22162, 
Tel.  (703)  448-1234. 

The  Special  Panel  will  first  convene 
at  10  a.m.  on  Monday.  Daily  schedules, 
which  may  include  evening  sessions, 
will  be  set  by  the  Chairman  of  the 
Special  Panel.  The  meeting  may  be 
extended  to  February  13  and  14  if 
additional  time  is  needed  for  the  Special 
Panel  to  complete  its  work. 
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The  purpose  of  this  meeting  is  to 
conduct  a  thorough  technical  analysis 
and  comparison  of  the  various  systems 
which  have  been  developed  and 
proposed  for  an  advanced  television 
standard,  and  to  assist  the  parent 
Advisory  Committee  in  preparing  a 
report  and  recommendation  to  be  made 
to  the  Federal  Communications 
Commission  regarding  that  standard. 
The  agenda  is  informal  and  will  include 
presentations  by  the  proponents  of  the 
various  advanced  television  systems, 
technical  discussion  and  debate 
regarding  the  results  of  the  tests  of  the 
systems  conducted  under  the  auspices 
of  the  Advisory  Committee,  and 
development  of  a  draft  recommendation 
to  be  forwarded  to  the  Advisory 
Comoiittee. 

The  Special  Panel  was  established  by 
the  Advisory  Committee  in  March. 
1992,  and  is  composed  of  25 
knowledgeable  and  experienced  persons 
who  have  participated  in  the  woii:  of 
the  Advisory  Committee.  Its  Chairman 
is  Robert  Hopldns.  Also  joining  in  the 
work  of  the  Special  Panel  will  be  18  ex 
officio  (non-voting)  representatives  of 
federal  agencies,  other  governments,  test 
laboratories  and  the  developers  of  the 
proposed  advanced  television  systems. 


The  public  is  welcome  to  attend. 
However,  there  will  not  be  any 
opportimity  for  public  participation  in 
the  discussions  tmless  specifically 
requested  by  the  Chairman  of  the 
Special  Panel. 

Any  questions  regarding  this  meeting 
should  be  directed  to  Robert  Hopkins  at 
(202)  828-3130  Of  William  Hassinger  at 
(202)  632-6460. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

IFR  Doc.  93-2099  Filed  1-27-93;  8:45  am] 
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[Report  No.  1926] 

Petitions  for  Reconsideration  and 
Clarfflcation  of  Actions  In  Rule  Making 
Proceedings 

lanuary  25, 1993. 

Petitions  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  1.429(e). 
The  full  text  of  these  documents  are 
available  for  viewing  and  copying  in 
room  239, 1919  M  Street,  NVV, 


Washington,  DC  or  may  be  purchased 
firom  the  Commission's  copy  contractor 
ITS,  Inc.  (202)  857-3800.  Opposition  to 
these  petitions  must  be  filed  on 
February  12,  1993.  See  §  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(b)(1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  fiUng 
oppositions  has  expired. 

Subject:  Amendment  of  section 
73.202(b),  Table  of  Allotments,  FM 
Broadcast  Stations.  (Big  Bear  Lake  and 
Yucaipa,  California).  Number  of  Petition 
Filed:  1. 

Subject:  Transport  Rate  Structure  and 
Pricing.  (CC  Docket  No.  91-213). 
Number  of  Petitions  Filed:  21. 

Federal  Communications  Commission. 

Doana  R.  Searcy, 

Secretary. 

[FR  Doc.  93-2098  Filed  1-27-43;  B:45  tan] 
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Applications  for  Consolidated 
Proceeding 

1.  The  Commission  has  before  it  the 
following  mutually  exclusive 
applications  for  a  new  FM  station: 


AppilcanI 

atf/ttatt 

FHeNo 

MMrtnck- 
•INo. 

A.  Kay  SadHer-Oa  

. ™. 

klyflwVd,  CA 

Beaumont.  CA 

Beaumoni.  CA 

Beaumont  CA 

BPH-»10611H 
BPH-«10703MD 
BPK-ei0703MI 
BPH-910703MJ 

K-310 

C.  Bartara  BrtndW _ „ 

D.  Lauryn  Broadcasdng  Coiporation 



- 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  applications  have 
been  designated  for  hearing  in  a 
consolidated  proceeding  upon  the 
issues  whose  headings  are  set  forth 
below.  The  text  of  each  of  these  issues 
has  been  standardized  and  is  set  forth  in 
its  entirety  under  the  corresponding 
headings  at  51  FR  19347,  May  29. 1966. 
The  letter  shown  before  each  applicant's 
name,  above,  is  used  below  to  signify 
whether  the  issue  in  question  applies  to 
that  particular  applicant. 

Issue  Heading  and  App1icant(s} 

1.  Environmental  Impact — ^A 

2.  Comparative — ^All 

3.  Ultimate— All 

3.  If  there  is  any  non-standardized 
issue(s)  in  this  proceeding,  the  full  text 
of  the  issue  and  the  applicant(s)  to 
which  it  applies  are  set  forth  in  an 
appendix  to  this  notice.  A  copy  of  the 
complete  HDO  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 


FCC  DockeU  Branch  (Room  230),  1919 
M  Street,  NW.,  Washington.  DC.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  Downtown  Copy  Center. 
1114  21st  Street.  NW..  Washington,  DC 
20036  (Telephone  No.  (202)  452-1422). 
W.  Jan  Gay. 

Assistant  Chief,  Audio  Services  Division. 
Mass  Media  Bureau. 

IFR  Doc.  93-2096  Filed  1-27-93;  6:45  am] 
BtLUNQ  cooe  trts-w-M 


FEDERAL  RESERVE  SYSTEM 

Federal  Opan  Market  Committee; 
Domestic  PoHcy  Directive  of  Noveml)er 
17,1992. 

In  accordance  with  $  271.5  of  its  rules 
regarding  availability  of  information, 
there  is  set  forth  below  the  domestic 
policy  directive  issued  by  the  Federal 
Open  Market  Committee  at  its  meeting 


held  on  November  17, 1992.*  The 
Directive  was  issued  to  the  Federal 
Reserve  Bank  of  New  York  as  follows: 

The  informaUoD  reviewed  at  this  meeting 
suggests  that  economic  activity  has  been 
expanding  at  a  moderate  pace.  Total  nonfarm 
payroll  employment  was  up  slightly  m 
October  after  declining  In  the  previous  two 
months,  and  the  civilian  unemployment  rate 
edged  down  to  7.4  percent.  Industrial 
production  rose  somewhat  in  October.  Retail 
sales  increased  considerably  in  September 
and  October.  There  was  some  strengthening 
in  residenUal  construction  activity  over  the 
summer  months.  Outlays  for  business 
equipment  have  continued  to  increase,  and 
recent  data  on  orders  for  nondefense  capital 
goods  point  to  further  growth  in  the  near 
tenn;  expenditures  for  nonresidential 
construction  have  remained  wreak.  The 
nominal  U.S.  merchandise  trade  deficit 
widened  somewhat  in  July-August  from  its 
average  rate  in  the  second  quarter.  Recent 
data  on  wages  and  prices  have  been  mixed 


'Copies  of  the  Record  of  Policy  Adioo*  of  the 
Cominiltee  for  the  meeting  of  November  17, 1992. 
are  available  upon  raqueit  to  The  Board  of 
Governors  of  the  Federal  Reserve  System. 
Washington.  D.C  20S51. 
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but  suggMt  on  balance  a  continuing  trend 
toward  lower  inflation. 

Most  interest  rates  have  increased 
appreciably  since  the  Committee  meeting  on 
October  6.  In  foreign  exchange  markets,  the 
trade-weighted  value  of  the  dollar  in  terms  of 
the  other  G-10  currencies  rose  very 
substantially  over  the  intermeeting  p>eriod. 

M2  has  expanded  at  a  moderate  pace  since 
mid-summer,  with  all  of  its  groMrth  stemming 
from  its  Ml  component,  while  M3  grew 
slowly.  Through  October,  both  aggregates 
were  estimated  to  have  grown  at  rates  a  little 
below  the  lower  ends  of  the  ranges 
established  by  the  (Committee  for  the  year. 

The  Federal  Open  Market  Committee  seeks 
monetary  and  financial  conditions  that  will 
foster  price  stability  and  promote  sustainable 
growth  in  output.  In  furtherance  of  these 
objectives,  the  Committee  at  its  meeting  on 
June  30-)uly  1  reafiirmed  the  ranges  it  had 
established  in  February  for  growth  of  M2  and 
M3  of  2-1/2  to  6-1/2  percent  and  1  to  5 
percent  respectively,  measured  from  the 
fourth  quarter  of  1991  to  the  fourth  quarter 
of  1992.  The  Committee  anticipated  that 
developments  contributing  to  unusual 
velocity  increases  could  persist  in  the  second 
half  of  the  year.  The  monitoring  range  for 
growth  of  total  domestic  non-financial  debt 
also  was  maintained  at  4-1/2  to  8-1/2  percent 
for  the  year.  For  1993,  the  Committee  on  a 
tentative  basis  set  the  same  ranges  as  in  1992 
for  growth  of  the  monetary  aggregates  and 
debt,  measured  from  the  fourth  quarter  of 
1992  to  the  fourth  quarter  of  1993.  The 
behavior  of  the  monetary  aggregates  will 
continue  to  be  evaluated  in  the  light  of 
progress  toward  price  level  stability, 
movements  in  their  velocities,  and 
developments  in  the  economy  and  financial 
markets. 

In  the  implementation  of  policy  for  the 
immediate  future,  the  Committee  seeks  to 
maintain  the  existing  degree  of  pressure  on 
reserve  positions.  In  the  context  of  the 
Committee's  long-run  objectives  for  price 
stability  and  sustainable  economic  growth, 
and  giving  careful  consideration  to  economic, 
financial,  and  monetary  developments, 
slightly  greater  reserve  restraint  might  or 
slightly  lesser  reserve  restraint  would  be 
acceptable  in  the  intermeeting  period.  The 
contemplated  reserve  conditions  are 
expected  to  be  consistent  with  growth  of  M2 
and  M3  over  the  period  from  September 
through  December  at  annual  rates  of  about  3- 
1/2  and  1  percent,  respectively. 

By  order  of  the  Federal  Open  Market 
Committee,  January  22, 1993. 
Normand  Bernard. 

Deputy  Secretary,  federal  Open  Market 

Committee. 

|FR  Doc  93-2045  Filed  1-27-93;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managemant 

(CA-050-4352-10] 

Closura  Order  of  Public  Lands 

agency:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Seasonal  closure  order  of  public 
lands. 

SUMMARY:  Notice  is  hereby  given  related 
to  the  seasonal  closure  of  certain  Bureau 
of  Land  Management  (BLM) 
administered  lands  to  all  public  use 
from  February  1  through  JiUy  31  of  each 
year  in  accordance  with  regulations 
contained  in  43  CFR  subpart  8364.1(a) 
and  known  as  Buckingham  Bluffs, 
located  in  T.  13N..  R.  8W.,  Section  8, 
SEV4NEV4  and  Lot  4,  all  in  Lake  County 
containing  68.54  acres  more  or  less. 
This  seasonal  closure  shall  not  apply  to 
official  administrative  uses,  peace 
officers,  firefighters,  or  any  other 
emergency  service  personnel  while  in 
the  performance  of  their  duties. 

DATES:  This  Gosure  Order  is  effective 
January  28, 1993. 

SUPPt^MENTARY  MFORMATION:  The 

Buckingham  Bluffs  area  provides  an 
active  nesting  site  for  a  federally- 
endangered  falcon  species.  Federal 
protection  of  this  species  is  mandated 
by  the  Endangered  Species  Act  of  1973 
(as  amended).  The  Buckingham  Bluffs 
area  has  recently  become  a  popular  site 
for  local  rock  climbers  to  practice  their 
sport.  When  climbing  activity  has 
occurred  during  the  critical  nesting, 
rearing,  and  fledging  stages  (February  1 
through  July  31),  this  has  resulted  in 
distuibance  to  the  nesting  falcons,  and 
at  least  one  documented  case  in  which 
the  impacts  from  human  disturbance 
during  this  time  were  significant  enough 
to  cause  a  nesting  failure.  This  seasonal 
closure  will  protect  the  endangered 
falcons  during  this  critical  time,  while 
also  allowing  public  use  including  rock 
climbing  during  the  open  period 
(August  1  through  January  31). 

FOR  FURTHER  INFORMATION  CONTACT: 

Bureau  of  Land  Management,  Clear  Lake 
Resource  Area  Office  at  (707)  462-3873. 

Nancy  Tarshis, 

C7ear  Lake  nesource  Area  Manager. 

|FR  Doc.  93-2063  Filed  1-27-93;  8:45  am) 
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[CA-060-S101-10-8034:  CA-30406] 

Infant  To  Prapara  an  Environmantal 
Impact  Statamant  (EIS)  on  a  Proposad 
500  kV  Tranamisaion  Una  In  Arizona 
and  Califomia 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTXM:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  a  proposed  500  kV  transmission  line 
in  Arizona  and  Califomia;  notice  of 
public  scoping  meetings. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  the  Bureau  of  Land 
Management  (BLM)  will  be  directing  the 
preparation  of  an  Environmental  Impact 
Statement  (EIS)  on  a  500  kV 
transmission  line  proposed  to  be 
constructed,  operated  and  maintained 
by  the  Imperial  Irrigation  District  (IID). 
The  public  is  provided  an  opportunity 
to  comment  on  the  proposed  project  and 
to  identify  issues  or  concerns  which 
they  believe  should  be  addressed  in  the 
EIS.  Public  scoping  meetings  have  been 
scheduled  to  allow  the  pubhc  to  review 
the  proposed  alignment,  obtain  more 
detailed  information  on  the  proposed 
line,  and  to  offer  comments  and 
suggestions  on  the  proposed  project. 
DATES:  Written  comments  will  be 
accepted  until  March  1, 1993.  Four 
public  scoping  meetings  have  been 
scheduled  to  identify  issues  and 
concerns  and  to  facilitate  public 
participation  in  the  review  of  the 
proposed  line.  Meetings  have  been 
scheduled  as  follows: 
February  16, 1992,  7  p.m. 

Imperial  Irrigation  District,  81-600 
Avenue  58,  La  Quinta,  Califomia. 
February  17, 1993,  7  p.m. 

Imperial  Irrigation  District,  1285 
Broadway,  El  Centre,  Califomia. 
February  22,  1993,  7  p.m. 

Bureau  of  Reclamation,  7301  Calle 
Ague  Salada,  Yuma,  Arizona. 
February  23,  1992,  7  p.m. 

Holiday  Inn  (at  1-17),  2532  West 
Peoria  Avenue,  Phoenix,  Arizona. 
ADDRESSES:  Comments  should  be  sent  to 
the  District  Manager,  ATTN:  Southern 
Arizona  Transmission  Project, 
Califomia  Desert  District,  Bureau  of 
Land  Management,  6221  Box  Springs 
Blvd.,  Riverside,  CA  92507-0714. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Johnson,  Project  Manager, 
Southem  Arizona  Transmission  Project, 
Califomia  Desert  District,  BLM,  6221 
Box  Springs  Blvd.,  Riverside,  California 
92507;  phone  (909)697-5234. 
SUPFt-EMENTARY  MFORMATION:  The 
Imperial  Irrigation  District  (IID)  has 
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requested  a  Right-of-Way  Grant  from  the 
BlJk4  under  the  authority  of  the  Federal 
I^nd  Policy  and  Management  Action  of 
1976  (FLPMA.  Pub.  L.  94-579)  to 
construct,  operate  and  maintain  a  500 
kilovodt  (kV)  electric  transmission  line 
between  Arizona  and  California.  This 
proposed  transmission  line,  which  is 
knows  as  the  Southern  Arizona 
Transmission  Project  (SATP),  will  begin 
at  the  Palo  Verde  switchyard,  west  of 
Phoenix,  Arizona.  The  transmission 
line's  proposed  route  is  to  run 
southwest  from  Palo  Verde,  linking  with 
the  North  Gila  Substation,  northeast  of 
Yuma,  Arizona.  From  North  Gila,  the 
proposed  SATP  route  will  proceed  west. 
interconnecting  with  the  Highhne 
Substation,  near  Holtville.  California. 
This  portion  of  the  proposed  route  will 
parallel  the  existing  San  Diego  Gas  and 
Electric/ Arizona  Public  Services' 
"Southwest  Powerlink"  500  kV 
transmission  line.  However,  ht)m  tlie 
Highline  Substation  the  proposed  SATP 
will  head  northward,  following  the  IID's 
existing  230  kV  collector  system, 
paralleling  the  East  Highhne  Canal  and 
linking  with  the  Midway,  Coachella 
Valley  and  Mirage  Substations.  From 
the  Mirage  Substation,  the  proposed 
route  will  head  northwestward, 
ultimately  terminating  &t  Southern 
California  Edison's  Devers  Substation, 
near  Desert  Hot  Springs,  California.  The 
purpose  of  this  project  is  to  satisfy 
increased  customer  electrical  energy 
demands  and  anticipated  customer 
increases. 

The  EIS  on  the  proposed  transmission 
line  must  comply  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  42  U.S.C  4321  et  seq.,  and 
related  requirements,  including  the 
Council  on  Environmental  Quality 
(CEQ)  Regulations,  40  CFR  Parts  1500- 
1508  and  BLM  NEPA  Handbook  H- 
1790-1, 

The  no  has  determined  that  an 
Environmental  Report  (EIR)  is  required 
for  this  proposed  project,  in  compliance 
with  the  California  Envinmmental 
Quality  Act  (CEQA),  Division  13  of  the 
California  Public  Resources  Code,  and 
all  other  applicable  laws  and 
regulations.  The  BLM  and  the  UD  have 
entered  into  an  agreement  to  prepare  a 
joint  EIS/EIR  to  satisfy  both  Federal  and 
State  requirements. 

The  scoping  process  for  this  EIS/EIR 
will  include;  (1)  identification  of  issues 
to  be  addressed,  (2)  identification  of 
viable  alternatives,  and  (3)  notifying 
interested  groups,  individuals  and 
agencies  so  that  additional  information 
concerning  these  issues  can  be  obtained. 
The  scoping  process  will  consist  of  a 
news  release  announcing  the  start  of 
this  EIS/EIR  process  and  letters  of 


invitation  to  participate  in  the  scoping 
process.  Potential  issues  include,  but  are 
not  limited  to,  land  use.  biological 
resources,  visual  resources,  cultural 
resources  and  electrical  effiects. 

Dated:  January  20, 1993. 
lean  Riyf»0>iinfil. 

Acting  District  Manager. 

IFR  Doc.  93-2019  Filed  1-27-93;  8:45  ami 
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(CA-01(M»-4333-11] 

Meeting  of  ttie  Bakersfieid  District 
Advisory  Council 

AGENCY:  Bureau  of  Land  Management. 
Department  of  the  Interior. 

action:  Meeting  of  the  Bakersfieid 
District  Advisory  Council. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463)  and  the  Federal  Land 
Policy  and  Management  Act  of  1976 
(sec.  309).  the  Bureau  of  Land 
Management  Bakersfieid  District 
Advisory  Council  will  meet  in  HoUister. 
California. 

DATES:  March  4  and  5,  1993. 
ADDRESSES:  Meeting  on  Thursday, 
March  4,  in  the  Hollister  City  Council 
Chambers.  375  5th  Street,  Hollister. 
from  8  a.m.  to  4  p.m.  Field  trip  on 
Friday,  March  5,  to  the  Clear 
Management  Area  in  southern  San 
Benito  County.  Field  trip  leaves  from 
the  Bureau  of  Land  Management 
Hollister  Resource  Area  Office.  20 
Hamilton  Court  in  Hollister,  at  8  a.m. 
SUPPLEMENTARY  INFORMATION:  The 
Bakersfieid  District  Advisory  Council  is 
a  10  member  council  appointed  by  the 
Secretary  of  the  Interior  to  give  counsel 
and  advice  regarding  planning  and 
management  of  public  lands  resources 
to  the  District  Manager  of  the  Bureau  of 
Land  Management  Bakersfieid  District. 
The  Council  will  meet  to  discuss  the 
management  plan  for  the  Clear  Creek 
Management  Area,  a  popular  recreation 
site  that  is  characterized  by  serpentine 
(naturally  occurring  asbestos)  soils. 
There  has  been  significant  disturbance 
to  the  soil  over  the  years  because  of 
extensive  mining  activity.  The 
Environmental  Protection  Agency  (EPA) 
has  ordered  a  cleanup  at  one  abandoned 
mine  that  is  an  EPA  Superfund  site,  and 
his  directed  BLM  to  take  precautions  for 
the  public  healtli  and  welfare 
throughcTut  the  Clear  Creek  Management 
Area.  The  Hollister  Resource  Area  is 
currently  working  on  an  amendment  to 
the  Resource  Management  Plan  that 
would  address  EPA's  concerns.  The 
Advisory  Council  will  hear  testimony 


and  make  recommendations  to  the 
Disliict  Manager  on  how  to  proceed. 
The  meeting  is  open  to  the  pubUc,  and 
anyone  wishing  to  address  the  CouiMal 
about  any  public  land  issue  may  do  so 
during  the  public  comment  period 
beginning  at  1  p.m.,  March  4, 1993  or 
at  any  time  during  the  meeting  at  the 
discretion  of  the  Chairwoman.  Written 
comments  may  be  submitted  to  the 
address  below.  A  field  trip  to  the  Clear 
Creek  Management  Area  will  take  place 
on  Friday,  March  5, 1993.  The  public  is 
welcome  on  the  field  trip.  Be  prepared 
to  provide  your  own  transportation, 
lunch  and  water. 

FOR  FURTHER  INFORMATK)N  CONTACT 
Larry  Mercer,  PubUc  Afbirs  Officer, 
Bureau  of  Land  Management, 
Bakersfieid  District,  800  Truxtun 
Avenue,  room  300.  Bakersfieid,  CA 
93301.  telephone  805-861-4229. 

Dated:  January  20. 1993. 
Ron  Fellows, 
District  Manager. 
IFR  Doc.  93-2065  Filed  1-27-93:  8:45  am] 
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[NM-940-41 10-03;  NMNM  86023] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease;  NM 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice. 

SUMMARY:  Under  the  provisions  of 
Public  Law  97-451,  a  petition  for 
reinstatement  of  Oil  and  Gas  Lease 
NMNM  86023,  Quay  County,  New 
Mexico,  was  timely  filed  and  was 
accompanied  by  all  required  rentals  and 
royalties  accruing  from  August  1, 1992, 
the  date  of  termination.  No  valid  lease 
has  been  issued  ejecting  the  land.  The 
lessee  has  agreed  to  new  lease  terms  for 
rentals  and  royalties  at  rates  of  $5.00  per 
acre  or  fraction  thereof  and  16  Vi 
percent,  respectively.  Payment  of  a 
$500.00  administrative  fee  has  been 
made.  Having  met  all  the  requirements 
for  reinstatement  of  the  lease  as  set  out 
in  section  31(d)  and  (e)  of  the  Mineral 
Leasing  Act  of  1920,  as  amended  (30 
U.S.C  188  (d)  and  (e)).  the  Bureau  of 
Land  Management  is  proposing  to 
reinstate  the  lease  effective  August  1. 
1992,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increa.sed  rental  and  royalty  rates  cited 
above,  and  the  reimbursement  for  cost 
of  publication  of  this  notice. 

FOR  FURTHER  M^>RMATION  CONTACT. 
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Martha  A.  Rivera,  BLM.  New  Mexico 
State  Office,  505-438-7584. 

DoloTM  L.  Vigil, 

Chief,  Adjudication  Section. 

[FR  Doc  93-2066  Filed  1-27-93;  8:45  ami 

MLUNO  COM  431«-rS-H 


[AK-041-93-4230-05;  AA-59055] 

Realty  Action;  Direct  Sale  of  Public 
Ijinds;  Alaska 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action,  sale  of 
public  lands  located  in  the  city  of 
Nondalton,  Alaska. 

SUMMARY:  The  Bureau  of  Land 
Management  has  determined  that  the 
lands  described  below  are  suitable  for 
public  sale  under  section  203  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1713.  1719: 

Seward  Mendian,  Alaska 
T.  2  S..  R.  32  W..  lot  S.  USS  3876. 
The  above  lands  aggregate  6.06  acres. 

FOA  FURTHER  MFORMATION  CONTACT: 
Richard  J.  Vemimen,  District  Manager, 
Bureau  of  Land  Management, 
Anchorage  District  Office,  6881  Abbott 
Loop  Road,  Anchorage,  Alaska  99507, 
(907) 267-1248. 

SUPPt.EMENTARY  INFORMATION:  The 
Bureau  of  Land  Management  proposes    - 
to  sell  the  surface  estate  to  the  city  of 
Nondalton  pursuant  to  section  203  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1713  and  1719.  This  sale  would  serve 
important  public  objectives  for  the  city 
of  Nondalton  which  cannot  be 
accomplished  prudently  or  feasibly 
elsewhere  in  the  community.  The  city  of 
Nondalton  wishes  to  acquire  these  lands 
for  the  development  of  a  local 
manufacturing  site  in  conjunction  with 
the  Nondalton  Tribal  Council. 

The  proposal  is  a  direct  sale  pursuant 
to  43  CFR  2711.3-3.  The  sale  to  the  city 
of  Nondalton  will  be  made  at  fair  market 
value.  The  environmental  assessment  is 
available  for  review  at  the  Bureau  of 
Land  Management,  Anchorage  District 
Office,  Anchorage,  Alaska. 

Conveyance  of  the  subject  land  will 
be  subject  to  a  right-of-way  thereon  for 
ditches  and  canals  constructed  under 
the  authority  of  the  United  States.  Act 
of  August  30,  1980  (43  U.S.C.  945). 

The  proposed  sale  is  not  within  an 
area  which  has  an  approved 
management  plan  therefore  the 
determination  that  the  lands  are  suitable 
for  sale  has  been  arrived  at  pursuant  to 


the  regulations  found  in  43  CFR  1610.5- 
5  and  1610.8(a). 
Rkliard ).  VeminMn, 

Anchorage  District  Manager. 

|FR  Doc.  93-2075  Filed  1-27-93;  8:45  ami 

BIUJNO  CODE  4310-nIA-«I 

[00-050-4210-05.  COP-054309] 
Notice  of  Realty  Action 

AGENCY:  Bureau  of  Land  Management, 

hiterior. 

ACTION:  Notice  of  Realty  Action  COP- 

054309,  Conveyance  of  Public  Land 

according  to  Airport  and  Airway 

Improvement  Act  of  September  3, 1982, 

in  Saquache  County,  Colorado. 

SUMMARY:  The  following  described  land 
has  been  examined  and  identified  as 
suitable  for  conveyance  under  Section 
516,  Airport  and  Airway  Improvement 
Act  of  1982  (49  U.S.C.  2215).  Applicant 
pays  all  costs  of  conveyance  of  the  land. 

New  Mexico  Principal  Meridian,  Colorado 

T.  44  N..  R.  7  E., 

Sec.  2:  Lots  7,  8.  9, 10 

Sec.  3:  Lots  1,  2 
T.  45  N.  R.  7  E., 

Sec.  34:  Lots  1,2. 
Containing  approximately  181.40  acres. 

The  lands  described  above  are  hereby 
segregated  h°om  appropriation  under  the 
public  land  laws  including  the  mining 
laws.  The  segregative  effect  of  the 
Notice  of  Realty  Action  shall  terminate 
either  upon  the  issuance  of  a 
conveyance  document  or  1  year  after  the 
date  of  publication,  whichever  occurs 
first. 

DATES:  On  or  before  March  10, 1993, 
interested  parties  may  submit  comments 
to  the  District  Manager,  Caiion  City 
District,  at  the  above  address.  In  the 
absence  of  any  objections,  this  proposal 
will  become  final. 
ADDRESSES:  Bureau  of  Land 
Management,  Carion  City  District,  P.O. 
Box  2200,  Canon  City,  Colorado  81215- 
2200. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bill  Miller,  San  Luis  Resource  Area 
Realty  specialist,  at  (719)  589-4975. 

Dated;  January  15. 1993. 
Donnie  R.  Sparks, 
District  Manager,  Canon  City. 
|FR  Doc.  93-2067  Filed  1-27-93;  8:45  am) 
BILLING  COOE  431IKJ»-M 

ICO-050-5440-10-C007,  COC-54584] 

Notice  of  Realty  Action 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACnON:  Segregation  of  Public  Lands 
proposed  for  conveyance  to  the  Federal 
Aviation  Administration  (FAA)  for 
construction  of  the  Four  County 
Regional  Airport  near  Fairplay, 
Colorado.  Notice  of  a  45-day  comment 
period. 

StJMMARY:  The  Counties  of  Chaffee, 
Lake,  Park,  and  Summit  plan  to 
construct  a  regional  airport  with  joint 
funding  from  the  FAA.  The  following 
described  Public  Land  administered  by 
the  Bureau  of  Land  Management  would 
be  conveyed  to  the  counties  under  the 
Airport  and  Airway  Improvement  Act  of 
September  3, 1982  (43  CFR  part  2640): 

Sixth  Principal  Meridian. 

T.  10  3.,  R.  77W.. 

Sea  26,  SWV«NEV«.  S'ANW'A.  S»/i 

Sec.  27,  E'/iSEV4 

Sec.  35,  all 
T.  U  S.,  R.  76  W.. 

Sec  6,  lots  3.  4,  5, 6.  ft  7,  SW'ANEV*,  SEV« 
NWV4,  E'ASW'A,  W'/iSEV4,  SEV4SEV4, 
SWV«NEV«SEV« 

Sec.  7,  NEV4,  E'/iNW'A,  NE'ASE'/. 

Sec.  8,  VIVi,  SEV4 

Sec.  17.  NEV4,  NEV4NWV4.  NEV4SEV4 

T.  11  S.,R.  77W., 

Sec  1 ,  lots  1 ,  2,  3  ft  4,  S'/tN 'A 
Sec  2.  lots  1. 2,  3  ft  4,  S'/tNVz 

The  lands  described  above  comprise 
3295.87  acres,  more  or  less,  in  Park~ 
County,  Colorado.  These  lands  are 
hereby  segregated  firom  the  public  land 
laws  except  the  Airport  and  Airway 
Improvement  Act;  including  the  mining 
law,  except  the  mineral  leasing  act, 
effective  upon  publication  of  this  notice 
in  the  Federal  Register.  The  segregative 
effect  will  terminate  upon  issuance  of 
the  patent,  or  one  year  from  the  date  of 
this  publication,  whichever  comes  first. 
DATES:  Interested  parties  may  submit 
comments  to  the  District  Manager, 
Caiion  City  District,  P.O.  Box  2200, 
Carion  City,  Colorado  81215,  until 
March  17,  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Hallock,  Royal  Gorge  Resource 
Area.  (719)  275-0631. 

Dated:  January  19, 1993. 
Stuart  L.  Freer, 

Associate  District  Manager,  Canon  City. 
IFR  Doc  93-2062  Filed  1-27-93;  8;45  am| 

BILUNG  COOE  431(KiB-M 


[AZ-942-03-4730-02] 

Arizona;  Notice  of  Rling  of  Plats  of 
Survey 

1.  The  plats  of  survey  of  the  following 
described  lands  were  officially  filed  in 
the  Arizona  State  Office,  Phoenix, 
Arizona,  on  the  dates  indicated- 


A  plat  representing  a  survey  of  the 
Eighth  Standard  Parallel  Nor^,  along 
the  south  boundary  of  Township  33 
North,  Range  24  East,  Gila  and  Salt 
River  Meridian,  Arizona,  was  accepted 
October  14, 1992,  and  was  officially 
filed  October  21, 1992. 

A  plat  representing  a  stirvey  of  the 
Eighth  Standard  Parallel  North,  along 
the  south  boundary  of  Township  33 
North,  Range  25  East,  Gila  and  Salt 
River  Meridian,  Arizona,  was  accepted 
October  14, 1992,  and  was  officially 
filed  October  21, 1992. 

A  plat  representing  a  survey  of  the 
Eighth  Standard  Parallel  North,  along 
the  south  boundary  of  Township  33 
North,  Range  26  East,  Gila  and  Salt 
River  Meridian,  Arizona,  was  accepted 
October  14. 1992.  and  was  officially 
filed  October  21, 1992. 

A  plat  representing  a  survey  of  the 
Seventh  Standard  Parallel  North  (south 
boundary),  the  east  and  north 
boundaries  and  the  subdivisional  lines 
of  Township  29  North,  Range  26  East. 
Gila  and  Salt  River  Meridian,  Arizona, 
was  accepted  December  8, 1992,  and 
was  officially  filed  December  10, 1992. 

These  plats  were  prepared  at  the 
request  of  the  Navajo  Area  Office, 
Bureau  of  Indian  Affairs. 

A  plat,  in  two  sheets,  representing  a 
dependent  resurvey  of  a  portion  of  the 
subdivisional  lines  and  the  subdivision 
of  certain  sections:  and  metes-and- 
bounds  surveys  of  certain  lots,  in 
Township  11  North,  Range  18  East,  Gila 
and  Salt  River  Meridian,  Arizona,  was 
accepted  December  21,  1992,  and  was 
officially  filed  January  7, 1993. 

A  plat  representing  a  dependent 
resurvey  of  portions  of  the  east 
boundary  and  subdivisional  Hnes;  and 
the  subdivision  of  section  24  and  a 
metes-and-bounds  survey  of  lot  1,  in 
section  24,  Township  11  North,  Range 
19  East,  Gila  and  Salt  River  Meridian, 
Arizona,  was  accepted  December  21, 
1992,  and  was  officially  filed  January  7, 
1993. 

A  supplemental  plat,  showing 
amended  lottings  in  section  27, 
Township  8  North,  Range  27  East,  Gila 
and  Salt  River  Meridian.  Arizona,  was 
accepted  November  24, 1992,  and  was 
officially  filed  December  2, 1992. 

These  plats  were  prepared  at  the 
request  of  the  U.S.  Forest  Service, 
Apache-Sitgreaves  National  Forest. 

A  plat  representing  a  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines  and  the  subdivision 
of  section  24,  Township  18  South, 
Range  20  East,  Gila  and  Salt  River 
Meridian,  Arizona,  was  accepted 
December  21, 1992,  and  was  officially 
filed  January  7, 1993. 


A  plat,  in  two  sheets,  representing  a 
dependent  resurvey  of  a  portion  of  the 
San  Rafael  del  Valle  Land  Grant,  the 
east  boundary  and  a  portion  of  the 
subdivisional  lines;  and  the  subdivisioti 
of  certain  sections  and  an  informative 
traverse  in  Township  21  South,  Range 
21  East,  Gila  and  Sah  River  Meridian, 
Arizona,  was  accepted  December  21, 
1992,  and  was  official  filed  January  7, 
1993. 

These  plats  were  prepared  at  the 
request  of  the  Bureau  of  Land 
Management,  Safford  District  Office. 

2.  "Hiese  plats  will  immediately 
become  the  basic  records  for  describing 
the  land  for  all  authorized  purposes. 
These  plats  have  been  placed  in  the 
open  files  and  are  available  to  the  public 
for  information  only. 

3.  All  inquiries  relating  to  these  lands 
should  be  sent  to  the  Arizona  State 
Office,  Bureau  of  Land  Management, 
Public  Services  Section,  P.O.  Box  16563, 
Phoenix,  Arizona  85011. 

James  P.  Kelley, 

Chief,  Branch  of  Cadastral  Survey. 

|FR  Doc  93-2068  Filed  1-27-93;  8:45  am) 

BILUNQ  CODE  4310-33-41 


[AK-932-4210-06;  F-M329] 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting;  Alaska 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
approximately  100  acres  of  public  lands 
to  protect  an  administrative  site,  visitor 
center  and  public  campground  at 
Coldfoot,  Alaska.  This  notice  closes  the 
lands  for  up  to  2  years  from  surface 
entry,  mining,  and  mineral  leasing. 

DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
April  28, 1993. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Alaska 
State  Director,  BLM  Alaska  State  Office, 
222  W.  7th  Avenue,  No.  13,  Anchorage, 
Alaska  99513-7599. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  C.  Thomas,  BLM  Alaska  State 
Office,  907-271-5477. 

SUPPLEMENTARY  INFORMATION:  On 
January  13, 1993,  a  petition  was 
approved  allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described 
public  lands  from  settlement,  sale, 
location,  or  entry  imder  the  general  land 
laws,  including  the  mining  and  mineral 


leasing  laws,  subject  to  valid  existing 
righto: 

Fairbuiks  Meridian  (Unsurveyed) 

Parcel  1  (Visitor  Center) 

A  parcel  of  land  lying  witliln  the  WV^  of 
Sec  15,  and  the  EVi  of  Sec  16,  T.  28  N.,  R. 
12  W.,  the  Point  of  Beginning  being  the 
intersection  of  the  centerline  of  the  Dalton 
Highway  and  the  centerline  of  the  Venetie 
Trail;  Thence,  N.  75"  W.,  approximately  180 
feet  to  corner  No.  1;  Thence,  N.  40*  B., 
approximately  570  feet  to  comer  No.  2; 
Thence,  N.  18*30'  W.,  approximately  480  feet 
to  comer  No.  3;  Thence,  S.  49''30'  W., 
approximately  1,020  feet  to  comer  No.  4; 
Thence,  S.  60°  E.,  approximately  330  feet  to 
comer  No.  5;  Thence,  S.  75*  E., 
approximately  300  feet  to  close  at  comer  No. 
1. 

This  parcel  contains  approximately  8.80 
acres. 

Parcel  2  (Visitor  Center) 

A  parcel  of  land  lying  within  the  \S^/z  of 
Sec  15.  and  the  EV2  of  Sec  16,  T.  28  N..  R. 
12  W.,  the  Point  of  Beginning  being  the 
intersection  of  the  centerline  of  the  Dalton 
Highway  and  the  centerline  of  the  Venetie 
Trail;  Thence,  S.  89*  W.,  approximately  210 
feet  to  comer  No.  1;  Thence,  N.  75*  W., 
approximately  270  feet  to  comer  No.  2; 
Thence,  N.  60*  E.,  approximately  360  feet  to 
comer  No.  3:  Thence.  S.  49*30'  W., 
approximately  840  feet  to  comer  No.  4; 
liience,  S.  60*  E.,  approximately  810  feet  to 
comer  No.  5;  Thence.  N.  40°  B., 
approximately  900  feet  to  comer  No.  1. 

This  parcel  contains  approximately  15 
acres. 

Parcel  3  (Visitor  Center) 

A  parcel  of  land  lying  within  Sec  15,  T. 
28  N.,  R.  12  W.,  the  Point  of  Beginning  being 
the  intersection  of  the  centerline  of  the 
Dalton  Highway  and  the  centerline  of  the 
Venetie  Trail;  Thence,  77*  E.,  approximately 
100  feet  to  comer  No.  1;  Thence,  continuing 
S.  77*  E.,  approximately  750  feet  to  comer 
No.  2;  Thence,  N.  40°  E.,  approximately  360 
feet  to  comer  No.  3;  Thence,  N.  77*  W., 
approximately  750  feet  to  comer  No.  4; 
llience,  S.  40*  W.,  approximately  360  feet  to 
close  at  comer  No.  1. 

This  parcel  contains  approximately  4.60 
acres. 

Parcel  4  (Administrative  Site) 

A  parcel  of  land  lying  within  the  EV2  of 
Sec  23,  and  the  W'/i  of  Sec.  24,  T  29  N.,  R. 
12  W.,  the  Point  of  Beginning  being  the 
intersection  of  the  centerline  of  the  Dalton 
Highway  and  the  middle  of  the  channel  of 
Marion  Creek  within  Sac.  23:  Thence,  N. 
61*30*  E.,  approximately  875  feet  to  comer 
No.  1;  Thence,  S.  69*06'  E.,  approximately 
344  feet  to  comer  No.  2:  Thence,  S.  23*50'  E.. 
approximately  429  feet  to  comer  No.  3: 
Jhence,  S.  62*07'  E.,  approximately  306  feet 
to  comer  No.  4;  Thence,  S.  75*27'  E., 
approximately  704  feet  to  comer  No.  5: 
Thence,  S.  66*11'  E..  approximately  795  feet 
to  comer  No.  6;  Thence,  N.  23*48'  B., 
approximately  480  feet  to  comer  No.  7; 
Thence,  N.  66*11' W.,  approximately  465  feet 
to  comer  No.  8:  Thence,  N.  54*31'  W  , 
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approximately  1.880  feet  to  ootner  No.  9: 
Thence.  S.  SB"?!'  W..  approximately  696  Ceet 
to  close  at  corner  No.  1. 

This  parcel  contains  approxltnately  ^H 
acres. 

Farce/  5  fCampground) 

A  parcel  of  land  lying  within  the  S*h  of 
Sec  23.  and  the  N'/^  of  Sec.  26.  T.  29  N..  R. 
12  W..  the  Point  of  Beginning  being  the 
intersection  of  the  centerline  of  the  Dalton 
Highway  and  the  middle  cf  the  channel  of 
Marion  Creek  within  Sec  23:  Thence.  S. 
\3*3ff  W.,  approximately  1.020  feet  to  comer 
Na  1;  Thence,  S.  40*30*  E..  approximately 
600  feet  to  comer  No.  2;  Thence.  S.  23"  E., 
approximately  200  feet  to  comer  No.  3; 
Thence,  S.  70"  E.,  approximately  900  feet  to 
comer  No.  4;  Thence.  N.  20*30'  E.. 
approximately  1.150  feet  to  comer  No.  5; 
Thence,  N.  70°  W..  approximately  1.580  feet 
to  comer  No.  6;  Thence,  S.  19*  W.. 
approximately  720  feet  to  close  at  comer  No. 
1. 

This  parcel  contains  approximately  36.60 
acres.  The  areas  described  aggregate 
approximately  100  acres. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  a  joint  use/ 
interagency  administrative  site,  a  visitor 
center  and  a  public  campground. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Alaska  State  Director  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Alaska  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  segregation  made  by  this  order 
shall  overlap  but  not  otherwise  affect 
the  segregation  pursuant  to  Public  Land 
Order  No.  5150  and  PubUc  Land  Older 
No.  5180. 


No  temporary  land  use  will  be 
permitted  during  this  segregative 
period. 

Dated:  January  15, 1993. 
Sandra  C  Thonas, 

Acting  Chief,  Branch  of  Land  flesourres. 
IFR  Doc  93-2069  Filed  1-27-93;  8:45  am] 
BlUJNa  OOOC  4310^fA-H 


[OR-943-4210-06;  GP3-086;  OR-48432 
(WASH)) 

Partial  Termination  of  Propoeed 
Withdrawal;  WA 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  U.S.  Department  of  the 
Army,  Corps  of  Engineers,  has  canceled 
its  application  in  part  as  to  the 
segregative  effort  of  the  lands  for  the 
Yakima  Firing  Center  expansion  in 
Kittitas  County.  This  action  will  relieve 
the  lands  of  the  temporary  segregative 
effect  insofar  as  it  affects  the  mineral 
leasing  laws.  The  lands  will  remain 
closed  to  surface  entry  and  mining. 
EFFECTIVE  DATE:  March  1. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Kauffman,  BLM,  Oregon  State 
Office,  P.O.  Box  2965,  Portland,  Oregon 
97208-2965,  503-280-7162. 
SUPPI.EMENTARY  INFORMATION:  The  notice 
of  the  U.S.  Department  of  the  Army, 
Corps  of  Engineers,  application  OR- 
48432  (WASH)  for  withdrawal  was 
published  as  FR  Doc.  92-14309  of  the 
issue  of  June  18. 1992,  as  amended  by 
FR  Doc  92-31079  of  the  issue  of 
December  23, 1992.  The  purpose  of  the 
proposed  withdrawal  is  to  expand  the 
Yakima  Firing  Center.  The  applicant 
agency  has  canceled  their  application 
insofar  as  it  affects  the  mineral  leasing 
laws  in  the  following  described  lands: 

Wiilamette  Meridian 

Surface  and  Mineral  Estates 

T.  17N..R.20E., 

Sec.  22.  S'/.t: 

Sec.  24.  S'/zSW'/i  and  that  portion  of  the 
EVt  lying  south  of  the  Interstate  Highway 
90  right-of-way; 

Sec  26. 
T.  16  N..  R.  21  E.. 

Sec.  4.  SWViSWVd; 

Sec.  12.  SE^A; 

Sec  18.  lots  1.  2.  3.  and  4.  EVz,  and  EM: 

T.  17N..  R.  21E., 

Sec  30.  lots  3  and  4; 

Sec  32,  NEV«SEV«. 
T.  16  N..  R.  22  E., 

Sec  2.  lots  1, 2, 3,  and  4,  SvM^h  and  SVr, 

Sec  4,  lots  1.  2.  3,  and  4,  S'/iNV^  and  SW, 

Secs.10  and  14; 

Sec  20.  SPASW'A; 


Sec  22; 
Sec  26,  N'A; 
Sec28.NV^ 
T.  16  N..  R.  23  E.. 
Sec  18,  lots  3  and  4,  EVzSWV*.  WvbSEV*. 

and  that  portion  of  the  E'/zSEVi  lying 

westerly  of  the  westerly  right-of-way  line 

of  Huntzinger  Road; 
Sec  20.  that  portion  of  the  SWVi  lying 

westerly  of  the  easterly  right-of-way  line 

of  the  railroad: 
Sec  30.  loU  1  and  2.  NEV*  and  E</y^WV«. 

h4ineral  Estate 

T.  16  N.,  R.  20  E.. 

Sec  12; 

Sec  18,  lot  4  and  SE^/i; 

Sec.  20,  S'/4. 
T.  16  N.,  R.  21  E., 

Sec  4,  lots  1, 2, 3,  and  4.  and  S>/iNE>/4; 

Sec  8. 
T.  16  N.,  R.  22  B.. 

Sec.  12. 
T.  17  N..  R.  21  R. 

Sec  32.  S'/iSPA; 

Sec  34.  WV^ 

The  areas  described  aggregate 
approximately  9,730.82  acres  in  Kittitas 
County. 

Pursuant  to  the  regulation  43  CFR 
2310.2-l(c),  at  8:30  a.m.,  on  March  1. 
1993  the  above  described  lands  will  be 
relieved  of  the  segregative  effect  of  the 
mineral  leasing  laws.  The  lands  will 
remain  closed  to  settlement,  sale, 
location,  and  entry  under  the  general 
land  laws,  including  the  United  States 
mining  laws  (30  U.S.C  ch.  2). 

Dated:  January  13. 1993. 
Robert  E.  Molkihan, 

Chief,  Branch  of  Lands  and  Minerals 

Operations. 

(FR  Doc  93-2070  Filed  1-27-93;  8:45  am] 

BILUNG  CODE  4»ia-33-H 


[WY-93(M210-06;  WYW  47613] 

Temtination  of  Segregative  Effect  of 
Withdrawal  Application;  Wyoming; 
Correction 

In  notice  document  91-25383 
beginning  on  page  54583  in  the  issue  of 
Tuesday,  October  22. 1991,  the 
following  corrections  need  to  be  made 
to  the  original  notice  and  the  Federal 
Register  correction  documents  of 
November  26. 1991,  and  January  27. 
1992: 

1.  On  page  54583,  in  the  third  column 
under  T.  48  N..  R.  93  W.,  sea  should 
read,  "sec  25.  lots  1-2.  N%,  SWV4, 
NV.!SEV«:" 

2.  On  page  54584,  in  the  first  column, 
T.  50  N..  R.  83  W.,  should  read,  'T.  50 
N..  R.  93  W.." 


Dated:  January  19, 1993. 
F.  William  Eikenbeny, 
Associate  State  Director,  Wyoming. 
IFR  Doc.  93-2071  Filed  1-27-93;  8:45  am) 

BIUMQ  COOe  «1»-B-M 


National  Park  Service 

Public  Informationai  and  Scoping 
Meetings  on  WMte-TaHed  Deer 
Management  Program 

agency:  Gettysburg  NaUooal  Military 
Park.  National  Park  Service  (NPS). 
Department  of  the  Interior. 
ACTION:  Notice  of  public  informational 
and  scoping  meetings  on  white-tailed 
deer  management  program;  request  for 
written  suggestions/input. 

SUMMARY:  NPS  will  be  holding  two 
meetings — an  informational  meeting 
and  a  public  scoping  meeting  in  order 
to  present  information  on  the  deer 
population  issue  and  to  discuss  issues 
and/or  concerns  that  will  need  to  be 
addressed  by  the  environmental  impact 
statement  (^S).  These  meetings  will  be 
the  first  step  in  the  scoping  process.  An 
information  packet  will  be  available  that 
presents  initial  study  material. 

At  the  initial  informational  meeting  a 
formal  presentation  will  preclude  a 
question  and  answer  period;  NPS 
representatives  will  be  available  at  this 
meeting  to  respond  to  questions. 
Written  comments  and/or  suggestions 
are  welcome.  Individuals  wishing  to 
participate  in  the  subsequent  scoping 
meeting  will  be  asked  to  sign  up  at  the 
information  meeting,  or  contact  the 
Superintendent 

The  subsequent  scoping  meeting  will 
be  used  to  solicit  input  h'om  the  public 
to  help  the  NPS  scope  problems,  options 
and  possible  solutions  to  address  the 
management  of  the  deer  population 
impacts  on  resource  management 
objectives.  To  provide  as  much 
opportunity  as  possible  for  discussions 
between  NPS  and  its  constituency, 
associations  and  groups  are  urged  to 
limit  their  participation  to  one  or  two 
representatives. 

Agencies  and  the  general  public  are 
invited  and  encouraged  to  provide 
written  comments  in  addition  to,  or  in 
lieu  of.  comments  at  the  scoping 
meeting.  Scoping  comments  should 
clearly  address  speciBc  issues  or 
concerns  which  the  commentator 
believes  the  EIS  should  address. 
DATES:  To  be  given  adequate 
consideration  written  comments  should 
be  received  no  later  than  April  26. 1993. 
The  public  informational  meeting  will 
be  sdieduled  as  follows:  Saturday. 
February  27, 1993.  l;30-4:30  p.m.. 


Gettysburg  Junior  High  School,  Lefevbr 
St.,  Gettysburg,  PA.  (The  building  will 
be  open  at  12:30  p.m.  for  reviewing  of 
informational  displays.) 

The  scoping  moeting  is  scheduled  as 
follows:  Saturday.  March  27, 1993. 
1:30-4:30  p.m.,  Gettysburg  Junior  High 
School.  Lefever  St..  Gettysburg,  PA. 
(The  building  will  be  open  at  1  p.m.) 
FOR  FURTHER  MFORMATWN  CONTACT: 
Please  address  comments  and  requests 
for  additional  information  on  the 
meetings  to  Jose  Cisneros, 
Superintendent.  Getty^urg  National 
Military  Park,  P.O.  Box  1080, 
Gettysburg,  PA  17325.  (717)  334-1124. 
John  J.  Reynolds, 

Regional  Director,  Mid-Atlantic  Reffon. 
[PR  Doc.  93-2094  Filed  1-27-93;  8:45  am] 

BtUMQ  CODE  4)1»-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

(Finance  Docket  Na  32208] 

H.  Peter  Claussen  and  Linda  C. 
CiausserH-Continuance  In  Control 
Exemption — AllMny  Bridge  Company. 
Inc.;  Notice  of  Exemption 

AGENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

StJMMARY:  The  Commission,  under  49 
U.S.C  10505,  exempts  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343  the  continuance  in  control  by  H. 
Peter  Claussen  and  Linda  C.  Claussen  of 
Albany  Bridge  Company,  Inc.  (ABC), 
upon  ABC's  becoming  a  carrier  throu^ 
its  acquisition  from  South  Carolina 
Central  Railroad  Company,  Inc.,  d/b/a/ 
Georgia  Great  Southern  Division,  and 
operation  of  a  rail  bridge  and  related 
track  in  Albany,  GA.  The  Claussens 
currently  control  through  stock 
ownership  three  class  III  rail  conunoa 
carriers:  Gulf  and  Ohio  Railways,  Inc.; 
Wiregrass  Central  Railroad  Company, 
Inc.:  and  H  &  S  Railroad  Company.  Inc. 
This  proceeding  is  related  to  Finance 
Docket  No.  32207,  wherein  ABC  seeks 
to  exempt  its  acquisition  and  operation 
of  the  rail  properties,  and  Finance 
Docket  No.  32222,  wherein  ABC  afRliate 
Gulf  and  Ohio  Railways,  Inc..  d/b/a/ 
Atlantic  &  Gulf  Railroad,  seeks  to 
exempt  its  operation  of  those  rail 
properties.  The  exemption  is  subject  to 
standard  labor  protective  conditions. 
DATES:  This  exemption  is  effective  on 
February  27, 1993.  Petitions  to  stay 
must  be  filed  by  February  8, 1993  and 
petitions  to  reopen  must  be  Hied  by 
February  17, 1993. 


ADDRESSES:  Send  pleedings  referring  to 
Finance  Docket  No.  32208  to: 

(1)  OfBce  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423 

(2)  Petitioners'  representative:  Adam  M. 
Mycyk,  Weiner.  Brodsky,  Sidman  k 
Kider.  P.C..  1350  New  York  Avenue. 
N.W..  Suite  800.  Washington.  DC 
20005-4797 

FOR  FURTHER  MFORMATKM  CONTACT: 
Richard  B.  Felder.  (202)  927-5610  (TDD 
for  hearing  impaired:  (202)  927-57211. 
SUPPI^MENTARY  MP0RMAT1DN:  Additional 
information  is  contained  in  the 
Commission's  decision.  To  purchase  a 
copy  of  the  full  decision,  write,  call,  or 
pick  up  in  person  from:  Dynamic 
Concepts.  Ina,  room  2229,  Interstate 
Commerce  Commission  Building. 
Washington.  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721 1. 

Decided:  January  21, 1993. 

By  the  Commission.  Oiainnan  Piilibia. 
Vice  Chairman  Simmon*,  Coauni«siooan 
Phillips,  McDonald,  and  Walden.  Vice 
Chaiman  Simmons  did  not  participate  in  the 
disposition  of  this  proceeding. 
Sidney  L.  Strickland.  Jr.. 
Secretary. 

(FR  Doc.  93-2090  Filed  1-27-93: 8:45  am] 
BtLUNC  coocmt-ot-a 


DEPARTMENT  OF  JUSTICE 

Amwided  Notice  of  Lodging  of 
Conaent  Decree  Pursuant  to  the 
Comprehensive  Environmental 
Responae,  Compensation  and  iJat>llity 
Act 

This  amended  notice  is  being  given  to 
correct  a  prior  notice  concerning  the 
lodging  of  a  proposed  Consent  Decree  in 
United  States  v.  ChaHes  George 
Trucking  Co.  Inc..  Civil  Action  Nos.  85- 
2463-WD  and  85-2714-WD  with  the 
United  States  District  Court  for  the 
District  of  Massachusetts.  The  prior 
notice  appeared  in  the  Federal  Register 
on  December  29,  1992  in  volume  57. 
number  250.  at  page  61923.  The  hst  that 
appeared  in  the  first  paragraph  of  that 
notice  of  the  defendants  with  whom  the 
United  States  and  the  Commonwealth 
are  resolving  their  claims  should  have 
read  as  follows:  Analog  Devices.  Inc. 
Borden,  Inc.,  Browning-Ferris  Industries 
of  Massachusetts,  Inc.  Clean  Harbors  of 
Braintree.  Inc.  Courier-Citizen 
Company.  Dennison  Manufacturing 
Company.  Domino  Sugar  Corporatioa. 
DYMEC.  Inc.  Eckel  hidustries,  Inc, 
Federal  Metal  Finishing,  Inc..  General 
Electric  Company,  The  Gillettee 
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Company,  Hussey  Plastics  Co..  Inc.. 
Jenike  &  Johanson,  Inc..  Lam  Lighting 
Systems,  Inc.,  MilUpore  Corporation, 
National  Aluminum  Corporation, 
Polaroid  Corporation,  PPG  Industries, 
Inc.,  Pride  Printers,  Inc.,  Standex 
International  Corporation,  Stepan 
Company,  and  W Jl.  Grace  k  Company — 
Conn.  The  list  of  third  party  defendants 
taking  part  in  the  settlement  should 
have  read  as  follows:  Analogic 
Corporation,  Barry  Wright  Corporation, 
Bellofiram  Corporation,  Boston  Edison 
Company,  Brewer  Petroleum  Service, 
Inc.,  Bull  HN  Information  systems  Inc., 
Chevron  USA,  Inc.,  Cooper  Industries, 
Inc.,  Jet-Line  Services,  Inc.,  Jet-Line 
Services  of  Rhode  Island,  Inc.,  P  &  T 
Container  Service  Co.,  Inc.,  Pierce 
Brothers  Oil  Service,  Inc.,  Reichhold 
Chemicals,  Inc.,  Roche  Brothers  Barrell 
&  Drum  Co.,  Inc.,  Rochester  Midland 
Corporation,  Sherwin-Williams  Co., 
Inc,  TechyOps.  Inc.,  Town  of  Bedford 
(Massachusetts),  Town  of  Bridgewater 
(Massachusetts),  Town  of  Burlington 
(Massachusetts),  Town  of  Chemsford 
(Massachusetts),  Town  of  Groveland 
(Massachusetts),  Town  of  Hanson 
(Massachusetts),  Town  of  Milford  (New 
Hampshire),  Town  of  North  Reading 
(Massachusetts),  Town  of  Tyngsboro 
(Massachusetts),  Town  of  Winchester 
(Massachusetts),  Qty  of  Maiden 
(Massachusetts),  Qty  of  Revere 
(Massachusetts),  Refuse  Energy  Systems 
Company  (RESCO).  and  Turner 
Trucking  and  Salvage  Company,  Inc. 

There  nas  been  no  change  in  the 
consent  decree  addressed  by  the  original 
Federal  Register  Notice;  the  purpose  of 
this  Amended  Notice  is  merely  to 
conform  the  list  of  the  settling  parties  in 
the  Federal  Register  Notice  to  the 
parties  who  are  resolving  their  claims  in 
theproposed  consent  decree. 

Tne  Department  of  Justice  will  extend 
the  comment  period  for  an  additional 
thirty  days  ht)m  the  date  of  this 
publication  for  comments  relating  to  the 
proposed  consent  decree.  Comments 
should  be  addressed  to  the  Acting 
Assistant  Attorney  General  for  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington.  DC  20530,  and  should  refer 
to  United  States  v.  Charles  George 
Trucking  Company,  et  a].,  D.J.  Ref.  90- 
11-3-91. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  District  of 
Massachusetts,  McCormick  Federal 
Building,  Post  Office  Square.  Boston 
Massachusetts  02109,  and  at  the  Region 
I  Office  of  the  Environmental  Protection 
Agency,  Office  of  Regional  Counsel, 
10th  Floor,  One  Congress  Street,  Boston, 
Massachusetts  02203.  The  proposed 


Consent  Decree  may  also  be  examined  at 
the  Consent  Decree  Library,  1120  G 
Street  NW.,  4th  Floor,  Washington,  DC 
20005,  (202)  624-0892.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Document  OBnter.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$33.25  (25  cents  per  page  reproduction 
cost),  payable  to  Consent  Decree 
Library. 
Joho  C  Cmdeo, 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
|FR  Doc  93-2023  Filed  1-27-93;  8:45  am] 

BNJJNO  COM  441»-»1-ll 


Antitrust  Division 

Pursuant  to  ttts  National  Cooperative 
Research  Act  of  1984 — 
Microelectronics  and  Computer 
Technology  Corporation 

Notice  is  hereby  given  that,  on 
November  6, 1992,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  Act  of  1984. 15  U.S.C.  4301  et 
seq.  ("the  Act"),  Microelectronics  and 
Computer  Technology  Corporation 
("MCC")  has  Bled  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  certain 
information.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  changes  are  as  follows: 
Kaleida  Labs,  Ina,  Mountain  View,  CA: 
and  COMSAT  Video  Enterprises, 
Clarksburg,  MD,  have  become 
participants  in  MCC's  "First  Cities". 

On  December  21, 1984,  MCC  and  its 
shareholders  filed  their  original 
notification  pursuant  to  section  76(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursunt  to  section  6(b)  of  the 
Act  on  January  17, 1985  (50  FR  2633). 

The  last  notification  was  filed  with 
the  Department  on  September  25, 1992. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  October  27. 1992  (57  FR  48635). 
Constance  K.  Robinson, 

Deputy  Director  of  Operations,  Antitrust 

Division. 

IFR  Doc  93-2072  Filed  1-27-93;  8:45  am) 

WUMG  COOC  44tO-*t-«l 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

All  Items  Consumer  Price  Index  for  All 
UrtMn  Consumers:  United  States  City 
Average 

Pursuant  to  section  112  of  the  1976 
amendments  to  the  Federal  Election 
Campaign  Act  (Pub.  L.  94-283,  2  U.S.C 
441a).  the  Secretary  of  Labor  has 
certified  to  the  Chairman  of  the  Federal 
Election  Commission  and  publishes  this 
notice  in  the  Federal  Register  that  the 
United  States  City  Average  All  Items 
Consumer  Price  Index  for  All  Urban 
Consumers  (1967=100)  increased  184.6 
percent  from  its  1974  annual  average  of 
147.7  to  its  1992  annual  average  of 
420.3.  Using  1974  as  a  base  (1974=100), 
I  certify  that  the  United  States  City 
Average  All  Items  Consumer  Price  Index 
for  All  Urban  Consumers  thus  increased 
184.6  percent  from  its  1974  annual 
average  of  100  to  its  1992  annual 
average  of  284.6. 

Signed  at  Washington,  DC,  on  the  15th  day 
of)anuary  1993. 
Lynn  Martin, 
Secretary  of  Labor. 
IFR  Doc.  93-2080  Filed  1-27-93;  8:45  am) 

BHJJNG  COOC  461».M-M 


Employment  and  Training 
Administration 

[TA-W-27.008] 

BP  Exploration,  Inc.  tAt/n  BP 
Exploration  &  Oil,  Inc.;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjuatment 
Assistance 

Headquartered  in  Houston,  Texas  and 
operating  at  various  other  locations  in  the 
following  states;  TA-W-27,008A,  Alabama; 
TA-W-27,008B,  California;  TA-W-27,008C. 
Louisiana;  TA-W-27,008D,  Mississippi;  TA- 
W-27,0G8E,  Ohio;  TA-W-27.0O8F. 
Oklahoma;  TA-W-27-008G.  Texas. 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  June 
5, 1992,  applicable  to  the  workers  at  the 
subject  firm.  The  certification  notice 
was  published  in  the  Federal  Register 
on  June  30, 1992  (57  FR  29101). 

At  the  request  of  the  Louisiana  State 
Agency,  the  Department  reviewed  the 
certification  for  workers  of  the  subject 
firm.  The  investigation  findings  show 
that  the  claimants'  wages  for  BF 
Exploration,  Inc.,  are  being  reported 
under  BP  Exploration  &  Oil,  Inc. 
Houston,  Texas.  This  new  name  is  the 
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result  of  a  merger  of  BP  Exploration. 
Inc.  and  BP  Oil.  Inc. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  the  correct  worker  group. 

The  amended  notice  applicable  to 
TA-W-27,008A-G  is  hereby  issued  as 
follows: 

AH  workers  of  BP  Exploration.  Inc..  aA:/a 
BP  Explaration  k  Oil,  Ina,  beadquartsred  in 
Houston.  Texas  and  operating  at  various 
other  locations  In  Alabama.  California. 
I^ouisiana.  Mississippi,  Ohio,  Oklahoma  and 
Texas  who  l)ecaine  totally  cr  partially 
sepaiBted  from  employment  on  or  after 
February  1 ,  1992  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
the  Trade  Act  of  1974: 

Sigaed  In  Washington,  DC.  this  15th  day  of 
lanuary  1993. 
Mania  M.  Foeks, 

Oirector,  Office  of  Trade  Adjustment 
Assistance. 
IFR  Doc  93-2079  Piled  1-27-93;  8:45  ami 
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investigation*  RegartNng  Certincations 
of  Eligibility  To  Apply  for  Wortcer 
AfQu^ment  Aseistanoe 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("Act")  and  are 
identified  in  the  appendix  to  this  notice. 
Upon  receipt  of  theae  petitions,  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
invest^ations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  n. 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 


subject  matter  of  tha  investigations  mav 
request  a  public  hearing,  provided  sucn 
request  is  filed  in  nvriting  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  show  below, 
not  later  than  February  8. 1993. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  8, 1993. 

The  petitions  filed  in  this  case  are 
avaiUd)le  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance.  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor.  200  Constitution  Avenue  NW.. 
Washington,  DC  20210. 

Signed  at  Washington.  IK  this  11th  day  of 
January  1993. 
Maryin  M.  Fooka. 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


Petitioner  UntorVwortcers/Aim 


LocaHon 


t}aier»- 
oeivwl 


Oateol 
petMon 


No. 


Afttdas  pioduoed 


Midessa  Dftang  Co  (Wkrs) 

Takata  HshenTTakata  Fat>rk:atlon  (Wkis)  _.. 

Varteiy  mtemailooal  (lUGWU)  ._„ 

Hawks  Industrtes.  Inc  <Co) 

Coasts!  Ols.  mc  (Co) 

Wittam  Kom  &  Co  (Co)  .... 

Unisys  Cotp  (Wkrs)  . 

MMdte  Adanlk:  Warehouse  Oist.  Inc  (Wkrs) 

Digital  Equiptnert  Co(p  (Wkrs)  . __ 

UnNed  SMee  Data  Coip  (Wkrs) 

Sequoyah  Fuats  Coip  (Wios) 


Mttarxl.  TX 

Auburn  Hilts.  Ml 

Newartc  NJ 

Casper.  WY  

CMafKxna  cay.  OK . 

Buflato.  NY 

Eagan.  MN 

Tonawarxla.  NY  ...... 

SpflngfieW,  MA 

FWchartlson,  TX 

Gore,  OK 


OiniA»3 
01/11/83 
01/11/93 
01/11/93 
01/11/93 
01/1 VS3 
01/11/93 
01/1 1/B3 
01/11/93 
01/1 V93 
01/11/93 


12/2a«92 

iz/zaw 

12^1/92 
1201/Be 

i2r2a/B2 

12/30/92 
12/3Q«2 
1202/92 

12/2a«2 


28.183 
28.184 
28.185 
28.186 
28.187 
28.188 
2ai80 
28.190 
28.191 
28.192 
28.193 


OlwaldrfHng. 

Aulo  seat  tMSs. 

Ladles' iaetois. 

OlandgM. 

Cnida  oN  and  natunl  gas. 

Jetweby  dtepiaya. 

Computer  harAraiB.  scttuam. 

Sel  ataomoSwv  parts. 

ParBonai  oompuisn,  tape  (Mms. 

Market  computer  hardware,  softwana. 

Urankxn  hexafluorkle  corwerskxt 


IFR  Doc.  93-2081  Filed  1-27-93: 6:4S  ami 
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Nokia4laiilefef.  South  Hadiey.  MiA; 
Revised  Oetermiruitlon  on 
Reconsideration 

On  December  4, 1992,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  workers  and  former 
workers  of  Nokia-Maillefer,  South 
Hadiey,  Massachusetts.  This  notice  was 
published  in  the  Federal  Register  on 
December  11, 1992  (57  FR  58828). 

A  former  worker  states  that  all  of 
Nolda-Maillefer's  production  will  be 
transferred  firom  South  Hadiey  to 
Finland  and  that  Nokia's  domestic 
customers  will  be  supplied  with  wire 
and  cable  extrusion  machinery  from 
Finland. 

Findings  on  reconsideration  show 
that  company  imports  of  wire  and  cable 


extrusion  machinery  arrived  in  the  U.S. 
in  December,  1992.  Osmpany  officials 
indicated  that  all  future  shipments  of 
wire  and  cable  extrusion  machinery  will 
be  sourced  from  foreign  coimtries. 

Production  of  wire  and  cable 
extrusion  machinery  at  South  Hadiey 
ceased  in  December,  1992.  All 
production  previously  performed  by  the 
South  Hadiey  workers  is  now  being 
performed  in  Finland.  All  production 
workers  were  laid  off  in  December, 
1992. 

All  engineering  and  administrative 
support  workers  are  scheduled  to  be 
laid  offby  May.  1993. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
wire  and  cable  extrusion  machinery 
produced  at  Nokia-Maillefer  in  South 
Hadiey,  Massachusetts  contributed 
importantly  to  the  decline  in  sales  or 


production  and  to  the  total  or  partial 
separation  of  workers  at  Nolda- 
Maillefer.  In  accordance  with  the 
provisions  of  the  Trade  Act  of  1074. 1 
make  the  following  revised 
determination: 

All  workers  of  Nokia-Maillefer  in  South 
Hadiey.  I^lassachusetts  who  became  totally  or 
partially  separated  from  employment  on  or 
after  January  1, 1992  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington.  DC.  this  14th  day  of 
January  1993. 
Steplien  A  Wandaer, 
Deputy  Director.  Office  of  Legislation  & 
Actuarial  Services,  Unemployment  litsurance 
Service. 

|FR  Doc  93-2082  Filed  1-27-43:  8:45  ami 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Infonnation  CoilecUon 
Acttvltiee  Under  0MB  Review 

AGENCY:  National  Endowment  for  the 

Arts. 

ACnOH;  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  clearance  of  the  following 
proposal  for  the  collection  of 
infonnation  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by  March 
1. 1993. 

AOORESSES:  Send  comments  to  Mr. 
Steve  Semenuk,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building.  726  Jackson  Place,  NW.,  room 
3002.  Washington,  DC  20503;  (202-395- 
7316).  In  addition,  copies  of  such 
comments  may  be  sent  to  Ms.  Marianne 
Klink,  National  Endowment  for  the  Arts. 
Congressional  Liaison  Office,  room  525. 
1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506;  (202-682-5434). 
FOR  FURTHER  MFORMATION  CONTACT: 
Ms.  Judith  E.  O'Brien,  National 
Endowment  for  the  Arts,  Administrative 
Services  Division,  room  203. 1100 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20506;  (202-682-5401) 
from  whom  copies  of  the  documents  are 
available. 

Stff>PLEMENTARY  INFORMATION:  The 
Endowment  requests  the  review  of  a 
revision  of  a  currently-approved 
collection  of  information.  This  entry  is 
issued  by  the  Endowment  and  contains 
the  following  information: 

(1)  The  title  of  the  form;  (2)  how  often 
the  required  information  must  be 
reported;  (3)  who  will  be  required  or 
asked  to  report;  (4)  what  the  form  will 
be  used  for;  (5)  an  estimate  of  the 
number  of  responses;  (6)  the  average 
burden  hours  per  response;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  form.  This  entry 
is  not  subject  to  44  U.S.C  3504(h). 
Title:  FY  94/95  Advancement  Program 

Application  Guidelines 
Frequency  of  Collection:  One  time 
Respondents:  Non-profit  organizations 
Use:  Guideline  instructions  and 
applications  elicit  relevant 
information  from  non-profit 
organizations  that  apply  for  funding 
under  the  Advancement  Program 
category  guidelines. 
Estimated  Number  of  Respondents:  150 
Average  Burden  Hours  Per  Response:  32 


Total  Estimated  Burden:  A,BOO 

MarioiuM  KUnk, 

Congressional  Liaison,  National  Endowment 

for  the  Arts. 

IFR  Doc  93-2038  Piled  1-27-93;  8:45  am) 
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Media  Arts  Advisory  Panel;  Notice  of 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Media  Arts 
Advisory  Panel  (The  Arts  on  Radio 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  February  18, 1993 
from  9  a.m.-5:30  p.m.  in  room  716  at 
the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  9  a.m.-9:30  a.m.  and 
5  p.m.-5:30  p.m.  The  topics  will  be 
introductory  remarks  and  guidelines 
review. 

The  remaining  portion  of  this  meeting 
from  9:30  a.m.-5  p.m.  is  for  the  purpose 
of  Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24, 1992,  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532. 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506,  or  call  (202)  682-5439. 


Dated:  January  22. 1993. 
YvoaiM  M.  SabiiM, 

Director  Panel  Operations,  National 
Endowment  fw  the  Aits. 
(PR  Doc.  93-2040  Filed  1-27-93;  8:45  am] 
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Music  Advisory  Pwtel;  Notice  of 
Meeting 

Pursuant  to  section  10(a)(Z)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Professional  Training/ 
Career  Development  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  February  17. 1993  from  9  ajn.- 
5:30  p.m.  and  February  18  from  9  a.m.- 
5  p.m.  in  room  730  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue. 
NW..  Washington,  DC,  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  on  February  17  from  9 
a.m.-9:45  a.m.  and  February  18  from  4 
p.m.-5  p.m.  for  introductory  remarks, 
policy  discussion  and  guidelines 
review. 

The  remaining  portions  of  this 
meeting  on  February  17  from  9:45  a.m.- 
5:30  p.m.  and  February  18  from  9  a.m.- 
4  p.m.  are  for  the  purpose  of  Panel 
review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foimdation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24, 1992.  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussion  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  IIUO 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20506.  202/682-5532. 
TTY  202/682-5496,  at  Feast  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
DC  20506.  or  call  (202)  682-5439. 


Dated:  January  22, 1993. 
Yvonne  M.  Sabina, 

Director  Panel  Operationi  National 
Endowment  for  the  Arts. 
|FR  Doc  93-2039  Filed  1-27-93;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

DocunMnts  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (0MB) 
Review 

agency:  Nuclear  Regulatory 

Comnlission. 

action:  Notice  of  the  Office  of 

Management  and  Budget  review  of 

information  collection. 

SUIIMARY:  The  Nuclear  Regulatory 
(Commission  (NRC)  has  recently 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35). 

1.  Type  of  submission,  new,  revision,  or 
extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  part  50.65 — 
Monitoring  the  Effectiveness  of 
Maintenance  in  Nuclear  Power  Plants. 

3  The  form  number  if  applicable:  Not 
applicable. 

4  How  often  the  collection  is  required: 
Collection  is  required  on  a  continuing 
basis  as  the  information  becomes 
available. 

5  Who  will  be  required  or  asked  to 
report:  No  reporting  to  the  NRC  is 
required.  Holders  of  an  operating 
license  under  10  CFR  50.21(b)  or 

§  50.22  must  maintain  certain  records 
or  data  relating  to  maintenance. 

6  An  estimate  of  the  total  number  of 
responses:  No  responses  to  the  NRC 
are  required  or  expected.  110  nuclear 
power  plants  will  be  required  to 
maintain  certain  records  or  data. 

7  An  estimate  of  the  number  of  hours 
needed  annually  to  complete  the 
requirement  or  request:  397,000  hours 
per  year  (3.609  hours  average  per 
plant  per  year  to  maintain  records  or 
data)  plus  a  one-time  implementation 
burden  of  1,080,000  hours  (9,818 
hours  average  per  plant)  for 
establishing  procedures. 

8  An  indication  of  whether  section 
3504(h),  Public  Law  96-511  applies: 
Applicable. 

9.  Aostract:  The  Commission  amended 
its  regulations  in  10  CFR  50.65  to 
require  commercial  nuclear  power 
plaat  licensees  to  monitor  the 


effectiveness  of  maintenance  activities 
for  safety  significant  plant  equipment 
in  order  to  minimize  the  likelihood  of 
foilure  and  events  caused  by  the  lack 
of  effective  maintenance.  Licensees 
are  to  establish  goals  for  structures, 
systems,  and  components  (SSCs) 
covered  by  10  CFR  50.65.  Thereafter, 
licensees  are  to  monitor  the 
performance,  condition  and 
availability  of  SSCs  to  determine  the 
effectiveness  of  maintenance. 
Licensees  will  be  required  to 
periodically  evaluate  the  effectiveness 
of  maintenance  activities  against 
established  goals,  and  maintain 
records  or  data  of  their  maintenance, 
goal  setting,  monitoring  efforts,  and 
periodic  assessments.  No  reports  to 
NRC  headquarters  or  regional  offices 
are  required. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  2120  L 
Street,  (Lower  Level)  NW.,  Washington. 
DC  20555. 

Comments  and  questions  can  be 
directed  by  mail  to  the  OMB  reviewer: 
Ronald  Minsk,  Office  of  Information  and 
Regulatory  Affairs  (3150-0011).  NEOB- 
3019,  Office  of  Management  and  Budget, 
Washington,  DC  20503. 

Comments  can  also  be  communicated 
by  telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
lo  Shelton,  (301)  492-8132. 

Dated  at  Bethesda,  Maryland,  this  19th  day 
of  January  1993.  . 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranfbrd, 

Designated  Senior  Official  for  Information 
Resources  Management. 
(FR  Doc.  93-2042  Filed  1-27-93;  8:45  ami 
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[Doclcat  Nos.  50-327  and  50-328] 

Tennessee  Valley  Authority,  Sequoyah 
Nuclear  Plant,  Units  1  and  2;  Issuance 
of  Environmental  Assessment  and 
Finding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-77 
and  DPR-79,  issued  to  the  Tennessee 
Valley  Authority  (the  licensee),  for 
operation  of  the  Sequoyah  Nuclear  Plant 
(SQN).  Units  1  and  2,  located  in  Soddy- 
Daisy,  Hamilton  County,  Tennessee. 

Summary  of  Environmental  Assessment 

Identification  of  Proposed  Action 

The  amendment  would  consist  of 
changes  to  the  Technical  Specifications 
(TS)  and  would  authorize  an  increase  in 


the  spent  fuel  storage  capacity  from  the 
present  1386  assemolies  to  a  total  of 
2316  assemblies. 

The  amendment  to  the  TS  is 
responsive  to  the  licensee's  application 
dated  March  27, 1992,  as  supplemented 
by  letters  dated  May  11  and  28, 
September  8,  and  October  8, 1992.  The 
NRC  staff  has  prepared  an 
Environmental  Assessment  of  the 
Proposed  Action. 

The  "Final  Generic  Environmental 
Impact  Statement  (FGEIS)  on  Handling 
and  Storage  of  Spent  Light  Water  Power 
Reactor  Fuel"  (NUREG-0575),  Volumes 
1-3,  concluded  that  the  environmental 
impact  of  interim  storage  of  spent  fuel 
was  negligible  and  the  cost  of  the 
various  alternatives  reflects  the 
advantage  of  continued  generation  of 
nuclear  power  with  the  accompanjring 
spent  fuel  storage.  Because  of  the 
differences  in  design,  the  FGEIS 
recommended  evaluating  spent  fuel 
pool  expansions  on  a  case-by-case  basis. 

Radiological  Impact 

For  SQN,  the  expansion  of  the  storage 
capacity  of  the  spent  fuel  pool  will  not 
create  any  significant  additional 
radiological  effects  or  non-radiological 
environmental  impacts. 

The  additional  whole  body  dose  that 
might  be  received  by  an  individual  at 
the  site  boundary  and  the  estimated 
dose  to  the  population  within  an  BO 
kilometer  radius  is  believed  to  be  too 
small  to  have  any  significance  when 
compared  to  the  fluctuations  in  the 
annual  dose  this  population  receives 
from  exposure  to  background  radiation. 
The  occupational  radiation  dose  for  the 
proposed  operation  of  the  expanded 
spent  fuel  pool  is  estimated  to  be  less 
than  one  percent  of  the  total  annual 
occupational  radiation  exposure  for  this 
facility. 

Non-Radiological  Impact 

The  only  non-radiological  impact 
affected  by  the  spent  fuel  pool 
expansion  is  the  waste  heat  rejected. 
The  total  increase  in  heat  load  rejected 
to  the  environment  will  be  small  in 
comparison  to  the  amount  of  total  heat 
currently  being  released.  There  is  no 
significant  environmental  impact 
attributed  to  the  waste  heat  from  the 
plant  due  to  this  very  small  increase. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  connection  with  the  Commission's 
Final  Environmental  Statement  dated 
February  13, 1974,  in  connection  with 
Sequoyah. 
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Ag>tnd0S  and  Ptrsons  Coasidte^ 

Th»  NRC  staff  revi«wefi  die  Hcemee's 
request.  No  other  agencies  or  persons 
were  consuked. 

Fiading  of  ^fo  Sigmficanf  Impact 

The  NRC  staff  has  reviewed  ih*. 
proposed  spent  fual  pool  expansion  to 
the  facility  relative  to  the  requifemeats 
set  forth  in  10  CFR  part  51.  Based  on 
this  assessment,  the  staff  concludes  that 
there  are  no  significant  radiological  or 
non-radiblogical  impacts  associated 
with  the  proposed  action  and  that  the 
issuanos  of  the  proposed  amendment  to 
the  licenses  will  have  no  significant 
impact  on  the  quality  of  the  human 
environment  Therefoie.^  pursuant  to  10 
CFK  51.31,  no  environmeBtal  impact 
statement  needs  to  be  pnpaiad  for  this 
action. 

For  furthei  details  with  respect  to  this 
action,  see: 

(1)  The  application  for  amendment  to 
the  Technical  Specifications  dated 
March  Z7, 1992,  as  supplemented  by 
letters  dated  May  11  md  28,  September 
8.  and  October  8, 1992; 

(9  The  PGBS  on  Handfing  and 
Storage  of  Spent  Light  Water  Power 
Reactor  Fuel  (NURKG-6575); 

(3j  The  Final  Environmental 
Statement  for  the  Sequoyah  Nuclear 
PlaaL  Units  1  and  2.  dated  Fefaniary  13, 
1974: and 

(4)  TWEnvironmaBtal  Assessment 
dated  fmuary  21, 1993. 

These  documents  are  available  foe 
public  inspection  at  the  Coaamission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NVV.. 
WasfaiBgtoB,  DC  2055S  and  al  the  local 
public  document  room  located  at  the 
Chattanooga-Hamilton  County  Library, 
1101  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Da4«d  at  RockviUe,  Marylsiid.  this  219^  day 
of  January  1993. 

For  the  Nuclear  Regulatory  Conuniasioa. 
Frederick  |.  Hebdon, 

Director,  Pnject  Dmctorate  lf-4.  Division  of 
Reactor  Projects — //ff,  Office  of  Nackar 
Reactor  Reguiatioa. 

|FR  Dm.  93-2037  Filed  1>-27-93,  S:45  ami 
■UJNQ  coee  T9*»-«i-«r 

[Docket  No*.  50-280  and  50-28tl 

Virginia  Electric  and  Power  Company, 
Surry  Power  Station,  Units  1  and  2 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Cbmmissiony.  is 
considering  issuance  of  amendments  to 
the  Vtrginia  Electric  and  Powwi 
Company  (the  licensee),  forkba Surry 
Power  Station.  Unit  Nos.  1  and  2, 
located  in  Surry  County,  Virginia. 


Identification  of  Proposed  Action 

The  proposed  amendments  would 
revise  Technical  Specification  (TS> 
Section  4.4.B  to  require  that  Type  A,  B. 
and  C  testing  be  performed  at  45  psig 
(coBtainmant  design  pressure)  rather 
than  39.2  psig  (previous  cakulatad  peak 
pressure). 

The  Need  for  the  Proposed  Action 

The  proposed  change  to  TS  4.4.5  i& 
necessary  ta  ensure  that  the 
containment  is  tested  at  a  pressure  eqval 
to  or  greater  than  calculated  peak 
accident  ptessuie. 

EnyimnmentaJ  Impacts  of  thr  Pt>opos«d 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revisions  to 
the  TS  and  finds  that  increasing  the 
conlAimnent  test  pressure  for  Tyj»e  A,  B, 
and  C  testing  from  39.2  psig  to  45.0  psig 
is  acceptable.  This  change  ensures  that 
the  containment  is  tested  at  a  pressure 
equal  to  or  greater  than  the  calculated 
peak  accidmt  pressure  of  44.9a  psig. 
The  increesed  calculated  peek  accident 
pressure  and  associated  containment 
test  pressure  would  not  increase  the 
probability  or  consequences  of  accidents 
since  the  reenalysis  results  remain 
within  the  design  basis.  No  changes  are 
being  made  in  the  type  of  any  effluents 
that  may  be  released  offsite,  and  there 
is  no  significant  increase  in  the 
allowable  individual  or  cumulative 
occupational  radiation  exposure. 
Accordingly,  the  Commission  concludes 
that  this  actios  would  nsult  in  no 
significant  environmental  impact. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
changes  to  the  Technical  Specifications 
involve  systems  located  within  the 
restricted  area  as  defined  in  10  CFR  part 
20.  They  do  not  affect  non-radiological 
plant  effluents  and  have  no  other 
environmental  impect.  Therefore,  the 
Commissien  concludes  that  there  are  no 
significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  amendments. 

Tne  Notice  of  Consideration  of 
Issuance  of  Amendments  to  Facility 
Operating  Licenses  and  Opportunity  for 
Hearing  was  published  in  the  Federal 
RegM«r  on  February  12. 1991  (56  FR 
5712).  No  request  for  hearing  or  petition 
for  leave  to  intervene  was  filed 
following  this  notice. 

Alternatives  to  the  Imposed  Action 

Since  the  Commission  has  concluded 
that  the  environmental  effects  of  the 
proposed  action  are  not  significant,  any 
altematiwes  with  equal  or  grealat 


environmental  impacts  need  not  be 
evaluated. 

The  principal  akeiaative  would  be  to 
deny  the  requested  amoodments.  This 
would  not  reduce  the  environmental 
impacts  of  plant  operation  and  would 
result  in  nobenafit&tn  the  public 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Envirormiantal 
Statement  bx  the  Suny  Power  Station. 
Units  1  and  2. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee^ 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significanl  Impact 

The  Commission  has  determined  not 
to  prepare  an  eRvironmenlal  impact 
statement  for  the  proposed 
amendments. 

Based  upon  the  fbregpfng 
environmental  assessment,  the  NRC 
staff  concludea  dlat  the  proposed  action 
will  not  have  a  significant  effect  on  the 
quality  of  the  human  environment. 

For  ^lfthe^  details  with  respect  to  this 
action,  see  the  application  ftH* 
amendments  diated  November  14, 1990, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington,  DC  and  at  the 
Swem  Library,  College  of  William  and 
Mary,  Williamsburg,  Virginia  23185. 

Dated:  alRockvUla,  Maryland,  this  latin 
day  of  )anuary  1993. 

For  the  r4uc]ear  Regulatacy  Coaunission. 
HeifaenN.Bwkiiw„ 

Director,  Projact  DitastaiatsU^2.  Division  of 
Reactor  Profects^-l/Il,  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  93-2041  Filed  1-27-83:  &45  am] 

BIUJMG  coot  TWO  »>  M 


SECURiHES  Ahi&  EXCHANGE 
COMMISSIOM 

[Release  No.  34-31750;  File  Nos.  600-19 
•nd  600-221 

Self-RegtJiatory  Organizations;  MBS 
Clearing  Corporation;  Notice  of  Filing 
and  Orctef  Granting  Acceferated 
Approval  of  Application  for  Extension 
of  Temporary  Rsgistsatton  as  a 
Clearing  Agency 

January  21..  1993. 

Notice  is  hereby  given  that  on  January, 
8, 1993,  hffiS  Cleai^  Corporation 
("MBS"),  filed  with  the  Securities  and 
Exchange  Coaimissian  ("Commission") 
pursuant  ta>  section  t^a)  of  the 
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Securities  Exchange  Act  of  1934 
("Act"),  a  request  for  extension  of  its 
registration  as  a  clearing  agency  under 
section  17A  of  the  Act  for  a  period  of 
15  months.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  request  for  extension 
of  registration  from  interested  persons 
and  to  grant  accelerated  approval  of  the 
application. 

On  February  2. 1987,  the  Commission 
granted  the  application  of  MBS  for 
registration  as  a  clearing  agency, 
pursuant  to  sections  17A(b)  and  19(aKl) 
of  the  Act'  and  Rule  17Ab2-l(c)3 
thereunder,  on  a  temporary  basis  for  a 
period  of  18  months.'*  Subsequently,  the 
Commission  issued  orders  that  extended 
MBS'  temporary  registraticm  as  a 
clearing  agency,  the  last  of  which  orders 
extended  MBS'  registration  through 
September  30, 1992.°  Due  to  an 
inadvertent  administrative  error  by 
MBS.  request  was  not  made  to  extend 
MBS'  registration  after  the  September 
30, 1992  expiration  date.  On  January  8, 
1993,  therefore,  MBS  requested  the 
Commission  to  approve,  on  an 
accelerated  basis,  the  extension  of  its 
registration  from  October  1, 1992  until 
December  31, 1993.^ 

As  discussed  in  detail  in  the  original 
order  granting  MBS'  registraticm,  one  of 
the  primary  reasons  fat  MBS' 
registration  was  to  enable  it  to  provide 
for  the  safe  and  efficient  clearance  and 
settlement  of  transactions  in  mortage- 
backed  securities.'  MBS  continues  to 
work  towards  this  end  and  has 
implemented  several  ongoing 
improvements  to  its  operating  and 
financial  standards  to  enhance  the 
safety  and  efficiency  of  its  operations. 
For  example,  over  the  past  12  months, 
MBS  has  implemented  r\i)e  changes 
effecting  major  operational 
enhancements  to  its  data  processing 
operations  and  has  revised  its 
liquidation  procedures."  In  addition. 
MQS  is  in  the  process  of  testing  and 
implementing  an  off'-site  backup  system 


'  Letts  from  J.  Cnig  Long.  General  Counsel,  MBS. 
to  Ester  Savenon,  Branch  Chief,  Division  of  Market 
Regulation,  Commission,  dated  lanuary  8,  1993. 

» 15  U.S.a  78q-l(b)  and  15  U.S.C  r8s(bKl). 

'17CFR240.17Ab2-l(c). 

*  Securitiw  Exchange  Act  ReisBse  No.  24040 
(FebniaiY  2. 1987).  52  FR  4218  (Order  grantiog  MBS 
rogisUatioD  as  a  clearing  agency  for  a  period  oot  to 
exceed  18  months). 

*  Securities  Exchange  Ad  Release  Nos.  29997 
(August  2. 19*8).  93  FK  29S37:  27079  Qwly  31. 
1989),  54  FK  32412;  2«492  (S«|i(eraber  28. 1990).  55 
FR  41 148:  and  29751  (Septembac  27. 1991).  56  FR 
50602. 

*  See,  fupra,  note  1. 
'  Sea.  supro,  nofa  4. 

■Securities  Exchange  Act  Reiese  No*.  31352 
(October  23. 1992).  57  FR  49728r  31680  PacMirtMr 
31  1 992).  SB  FR  3312;  and  Sieai  (DManber  31. 
1992).  58  n  3310. 


which  MBS  expects  to  be  fully 
operational  by  the  end  of  1993. 

MBS  has  fimctioned  effectively  as  a 
registered  clearing  agency  fw  over  five 
years.  Accordingly,  in  li^t  of  the  past 
performance  of  K^S  and  the  need  for 
MBS  to  provide  continuity  of  service  to 
its  participants,  the  Commission 
believes  that,  pursuant  to  section 
17A(b)(2)  of  the  Act,  it  is  necessary  and 
appropriate  in  the  public  interest  and 
for  the  prompt  and  accurate  clearance 
and  settlement  of  secvirities  transactions 
to  approve  MBS'  request  to  extend  its 
registration  for  an  additional  15  months 
and  that  "good  cause"  exists  to  do  so  on 
an  immediate  basis  and  prior  to  the  end 
of  the  comment  period.  Any  comments 
received  concerning  MBS'  amended 
application  will  be  considered  in 
conjunction  with  the  Commission's 
consideration  of  whether  to  grant  MBS 
permanent  registration  as  a  uearing 
agency  under  section  17A(b)  of  the  Ad.* 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  all 
written  comments  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Rfth  Street  NW.,  Washington.  DC 
20549.  All  submissions  should  refisr  to 
the  Rle  Nos.  600-19  and  600-22  and 
should  be  submitted  by  February  18, 
1993. 

It  is  therefore  ordered,  that  MBS' 
registration  as  a  clearing  agency  be,  and 
hereby  is,  approved  on  a  temporary 
basis  until  December  31, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority.'" 

Margaret  H.  McPuiaad. 

Deputy  Secretary. 

fFR  Doc.  93-2028  Filed  1-27-93;  8:45  am] 

aNJJNQ  COOC  WIC-M-M 


Issuer  Delisting;  Notice  of  AppHcatton 
to  Withdraw  From  Usting  and 
Registration;  (Medchem  Products,  Inc^ 
Common  Stock,  $aoi  Par  Value)  Rle 
Na  1-9689 

January  22, 1993. 

Medchem  Products,  Inc  ("Companjr") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  secticHi 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 


•l5U.S£.78«|-l(b). 

><>  r7  CFR  200JO-3(a)(SO). 


promulgated  thereunder,  to  %vithdr«w 
the  above  specified  security  from  listing 
and  r^istration  on  the  American  Stock 
Exchange,  Inc.  ("Amex"). 

The  reascMis  alleged  in  the  applicatioD 
for  withdrawing  this  security  from 
Usting  and  registration  include  the 
following: 

Accorains  to  the  Company,  in 
addition  to  being  listed  on  the  Amex,  its 
common  stock  is  listed  on  the  New  York 
Stock  Exchange,  bic  ("NYSE").  The 
Company's  common  stock  commenced 
trading  on  the  NYSE  at  the  opening  of 
business  on  December  16, 1992  and 
concurrently  therewith  such  stock  was 
suspended  firom  trading  on  the  Amex, 

According  to  the  Company,  in  making 
the  decision  to  withdraw  its  common 
stock  from  Usting  cm  the  Amex,  the 
Company  considered  the  direct  and 
indirect  costs  and  expenses  attendant  in 
maintaining  the  dual  Usting  of  its 
comm(Mi  stock  on  the  NYSE  and  on  the 
Amex.  The  Company  does  not  see  any 
particular  advantage  in  the  dual  trading 
of  its  common  stock  and  beUeves  that 
dual  listing  would  fragment  the  market 
for  its  common  stock. 

Any  interested  person  may.  on  or 
before  February  12, 1993  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  tb«  Divisioo  of 
Market  Regulation,  pursuant  to  delisted 
authority. 
lonathaa  G.  Katz, 
Secretary. 

(FR  Doc  93-2025  Filed  1-27-03: 8:45  un) 
ifcuwo  coot  loie  81  m 


[R«L  No.  IC-19223;  FHe  No.  •12-61441 

Ohio  National  Ufa  Aasuranca 

Corporation,  at  aL 

|>nu»y21.1993. 

AGENCY:  Securities  and  Exdiange 

Commission  (the  "Commission"  or  the 

"SECO. 

ACnON:  Notice  of  application  far 

approval  under  the  bivestment 

Company  Act  of  1940  (the  "1940  AcfT. 

APPUCANT8:  Ohio  National  Liie 
Assurance  Corparati<m  (the 
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"Coin{>any").  Ohio  National  Variable 
Account  R  ("AcxMunt  R")  and  the  O.N. 
Equity  Sales  Company  ("ONESCO"). 
REtXVANT  1M0  ACT  SECTION:  Order 
requested  pursuant  to  Section  11(a)  of 
the  1940  Act  approving  the  terms  of  an 
offer  of  exchange. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  under  section  11(a)  of  the 
1940  Act  approving  the  terms  of  a 
proposed  ofrar  to  permit  owners  of 
certain  flexible  premium  variable  life 
instirance  contracts  to  exchange  their 
contracts  for  a  modified  version  of  the 
same  contract. 

FMJNQ  DATE:  The  application  was  filed 
on  November  5. 1992. 
HEARMQ  OR  NOTinCATION  OF  HEARMG:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  tho  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  16, 1993.  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Pwsons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  Securities  and 
exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  DC  20549. 
Applicants,  c/o  Ronald  L  Benedict, 
Esq..  237  William  Howard  Taft  Road. 
Qndnnati,  Ohio  45219. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Wendy  Finck  Friedlander,  Senior 
Attorney,  at  (202)  272-3045.  or  Wendell 
M.  Faria.  Deputy  Chief,  at  (202)  272- 
2060,  OfHce  of  insurance  Products 
(Division  of  Investment  Management). 
8UPPt.EMENTARY  MFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  appUcation  is  available  for  a 
fee  from  the  Commission's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  The  Company  is  a  stock  life 
insurance  company  established  under 
the  laws  of  Ohio  and  licensed  to  sell  lifis 
insurance  in  44  states  and  the  District  of 
Columbia. 

2.  Account  R  was  established  by  the 
Company  under  Ohio  law  and  is 
registered  under  the  1940  Act  as  a  unit 
investment  trust.  Accountant  R  has  four 
investment  subaccounts,  each  of  which 
invests  exclusively  in  shares  of  a 
corresponding  portfolio  of  Ohio 


National  Fund,  Ina  Account  R  may  in 
the  futxire  add  or  delete  subaccoimts. 

3.  ONESCO  is  the  principal 
underwriter  of  variable  life  insurance 
contracts  issued  by  the  Company, 
Account  R.  and  certain  other  issuers. 
ONESCO  is  registered  under  the 
Securities  Exchange  Act  of  1934  as  a 
broker-dealer.  ONESCO  and  the 
Company  are  wholly-owned 
subsidiaries  of  the  Ohio  National  Life 
Insurance  Company,  a  mutual  life 
insurance  company. 

4.  The  Company  and  Account  R  offer 
certain  flexible  premium  variable  Ufis 
insurance  contracts  ("Contracts")  to  the 
public.  The  Contracts  include  Old 
Contracts,  that  have  been  offered  to  the 
public  since  February  10, 1987,  and 
New  Contracts,  that  have  been  offered 
since  December  30, 1992.  New  Contracts 
consist  of  the  Old  Contracts  as  modified 
by  an  endorsement  ("Endorsement"), 
llie  effects  of  the  Endorsement  are  to: 

(a)  Add  a  "wash-loan"  provision,  that 
permits  a  Contractowner  over  age  65 
who  has  held  his  or  her  Contract  for  ten 
or  more  years  to  borrow  Contract  values 
at  effectively  no  interest  (the  interest 
charged  on  the  loan  and  the  interest 
credited  to  the  loan  collateral  account 
would  each  be  at  an  effective  annual 
rate  of  8%);  and 

(b)  Reduce  the  assumed  interest  rate 
used  in  certain  calculations  under  the 
Contract  from  5%  to  4%  per  year.  The 
effect  of  reducing  the  assumed  interest 
rate  is  to:  (i)  Lessen  the  guaranteed 
minimum  interest  rate  on  Contract 
values  allocated  to  the  general  account 
funding  option;  (ii)  reduce  the  cash 
surrender  value  amounts  used  in 
demonstrating  compliance  with  state 
non-forfiBiture  laws;  (iii)  shorten  the 
period  for  which  the  Contract  would 
continue  as  paid-up  lifie  insurance  in  the 
event  of  cessation  of  payments  under 
the  Contract:  and  (iv)  increase  the  net 
amount  at  risk  (which  would  increase 
the  cost  of  insurance). 

5.  Both  Contracts  have  a  4%  front-end 
sales  load  and  a  contingent  deferred 
sales  load  {  "CDSL")  that  varies  with  the 
age  of  the  purchaser  at  issue  of  the 
Contract  (or,  at  the  time  of  an  increase 
in  stated  amount).  The  CDSL  applies 
only  to  payments  (up  to  two  guideline 
annual  premiums  or,  for  increases,  two 
incremental  guideline  annual 
premiums)  made  within  the  first  two 
years  after  purchase  of  the  Contract  or 
an  increase  in  the  Contract's  stated 
amount  of  death  benefit  and  declines  to 
zero  after  ten  years.  For  persons  under 
age  56  (at  issue  or  at  the  time  of 
increase)  the  maximum  CDSL  is  46%; 
for  ages  56-60  it  is  38%:  for  ages  61-65 
it  is  30%:  for  ages  66-68  it  is  26%;  for 


ages  69-73  it  is  20%;  and  for  ages  74 
and  older  it  is  13%. 

6.  Applicants  propose  to  offer  owners 
of  Old  Contracts  the  opportunity  for  a 
period  of  at  least  one  year  to  exchange 
their  Old  Contracts  for  New  Contracts. 
For  Contractownere  who  expect  to  make 
use  of  the  wash-loan  provision,  the 
exchange  of  an  Old  Contract  for  a  New 
Contract  may  be  favorable:  for  others  the 
exchange  would  not  be  favorable. 
Disclosure  of  the  terms  of  the  exchange 
offer  will  make  clear  that  only  persons 
interested  in  the  wash-loan  provision 
should  accept  the  offer. 

7.  The  stated  amount  of  each  New 
Contract  acquired  through  an  exchange 
will  be  identical  to  that  of  the  Old 
Contract  exchanged.  No  new  evidence 
of  insurability  will  be  required  in  order 
to  exchange  Contracts.  All  contractual 
rights  and  obligations  of  a 
Contractowner  will  be  identical  before 
and  after  an  exchange,  except  ones  that 
will  be  affected  by  the  terms  of  the 
Endorsement  and  described  in  the 
exchange  offer.  No  diarge  will  be  made 
for  any  of  the  costs  associated  with  the 
administration  of  an  exchange  offer;  all 
such  charges  will  be  home  solely  by  the 
Company. 

8.  No  additional  sales  charges  will  be 
imposed  as  a  result  of  accepting  the 
exchange  offer.  Any  CDSL  applicable  to 
an  Old  Contract  will  continue  to  apply 
under  the  New  Contract,  with  all 
payments  that  were  made  under  the  Old 
Contract  treated  as  if  they  had  been 
made  under  the  New  Contract  in  the 
amount,  and  on  the  dates,  actually 
made. 

9.  The  exchange  offer  initially  will  be 
made  by  means  of  letters  to  owners  of 
Old  Contracts.  The  prospectus  for  the 
New  Contract  will  contain  disclosure  of 
the  terms  of  the  exchange  offer  for  so 
long  as  the  offer  continues  to  be  made. 
No  compensation  will  be  paid  to 
registered  representatives  of  ONESCO  or 
any  other  broker-dealer  in  connection 
with  the  exchange  offer.  No  efforts  will 
be  made  to  induce  Contractowners  to 
accept  the  exchange  offer  other  than  the 
written  description  of  the  offer  in  letters 
and  in  the  prospectus  for  the  New 
Contracts. 

10.  Applicants  represent  that  the 
propos^  exchanges  will  constitute  tax- 
free  exchanges  pursuant  to  section  1035 
of  the  Internal  Revenue  Code. 
Applicants  represent  that  no  adverse  tax 
consequences  will  be  incurred  by  a 
Contractowner  as  a  result  of  accepting 
the  exchange  offer  if  his  or  her  Old 
Contract  was  issued  on  or  after  June  21, 
1988.  The  vast  majority  of  Old  Contracts 
were  issued  on  or  after  June  21, 1988. 

11.  If  an  Old  Contract  %vere  issued 
prior  to  June  21. 1988,  adverse  tax 


consequences  might  be  incurred  as  a 
result  of  accepting  the  exchange  offer 
because  the  Contract  might  become 
classified  as  a  modified  endowment 
contract  ("MEC").  Such  a  possibility 
will  be  disclosed  in  the  letter 
communicating  the  offer  to  owners  of 
Old  Contracts. 

12.  When  an  owner  of  an  Old  Contract 
communicates  a  desire  to  accept  the 
exchange  offer,  Applicants  will 
determine  whether  the  Old  Contract  is, 
or  would  become,  an  MEC  If  so. 
Applicants  will  so  notify  the 
Contractowner  and  explain  the 
consequences  of  the  exchange  to  the 
Contractowner. 

Applicants'  Legal  Analysis  and 
Conditions 

1.  Section  11(a)  of  the  1940  Act  makes 
it  unlawful  for  any  registered  open-end 
company  or  principal  underwriter  to 
make  an  exchange  offer  on  any  basis 
other  than  the  relative  net  asset  values 
of  the  securities,  unless  the  terms  of  the 
offer  first  have  been  submitted  to  and 
approved  by  the  Commission  or  are  in 
accordance  with  Commission  rules 
adopted  under  section  11. 

2.  Section  11(c)  of  the  1940  Act 
requires  that  any  offer  of  exchange  of 
the  securities  of  a  registered  unit 
investment  trust  for  the  securities  of  any 
other  registered  investment  company  be 
approved  by  the  Commission  or  satisfy 
applicable  rules  adopted  under  section 
11,  regardless  of  the  basis  of  the 
exchange. 

3.  Account  R  is  registered  under  the 
1940  Act  as  a  unit  investment  trust. 
Accordingly,  unless  the  terms  of  the 
exchange  offer  are  consistent  with  those 
permitted  by  Commission  rule, 
Applicants  may  make  the  proposed 
exchange  offer  only  after  the 
Commission  has  approved  the  terms  of 
the  offer  pursuant  to  section  11(a)  of  the 
1940  Act. 

4.  Section  11  was  enacted  to  prevent 
the  abuse  of  "switching,"  which  is  the 
practice  of  inducing  security  holders  of 
one  investment  company  to  exchange 
their  securities  for  those  of  a  different 
investment  company  solely  for  the 
purpose  of  exacting  additional  selling 
charges. 

5.  Rule  lla-2  permits  offers  of 
exchange  of  one  variable  life  insurance 
contract  for  another  if  certain  conditions 
regarding  charges  and  sales  loads  are 
met.  However,  subsection  (f)  of  Rule 
lla-2  prohibits  an  offer  of  exchange  to 
be  made  under  that  rule  if  both  a  ht}nt- 
end  sales  load  and  a  deferred  sales  load 
are  to  be  imposed  on  the  acquired 
security  or  if  both  such  sales  loads  are 
im{)osed  on  the  exchanged  security. 
Because  the  Old  and  New  Contracts 


each  have  both  front-end  and  contingent 
deferred  sales  loads.  Applicants  may  not 
rely  on  Rule  lla-2  for  the  proposed 
exchanges. 

6.  Rule  lla-3  permits  offers  of 
exchange  if  certain  conditions  regarding 
charges  and  sales  loads  are  met. 
Generally,  these  conditions  permit 
exchanges  if  no  additional  sales  loads  or 
administrative  charges  will  be  incurred 
as  a  result  of  the  exchange.  Applicants 
meet  the  conditions  in  Rule  lla-3.  but 
may  nor  rely  on  that  rule  because  the 
investment  companies  involved  are 
separate  accounts  organized  as  unit 
investment  trusts  rather  than 
management  investment  companies. 

7.  Applicants  represent  that  the  terms 
of  the  proposed  exchange  offer  do  not 
present  the  abuses  against  which  section 
11  was  intended  to  protect.  No 
additional  sales  load  or  administrative 
fee  will  be  imposed  as  a  result  of  the 
exchange  either  at  the  time  of  the 
exchange  or  subsequently. 

8.  AppUcants  represent  that  the  case 
value,  cash  surrender  value  and  the 
death  benefit  of  a  New  Contract 
acquired  in  the  proposed  exchange  will 
be  precisely  the  same  immediately  after 
the  exchange  as  that  of  the  Old  Contract 
exchanged  immediately  before  the 
exchange.  Accordingly,  the  exchanges 
will  be  at  relative  net  asset  values  and 
would  be  permitted  under  section  11(a) 
if  Accoimt  R  were  registered  as  a 
management  investment  comf>any 
rather  than  as  a  unit  investment  trust. 

9.  Applicants  agree  to  the  following 
conditions  if  the  terms  of  the  exchange 
offer  are  approved: 

(a)  The  description  of  the  proposed 
exchange  offer  in  letters  to 
Contractowners  and  in  the  New 
Contract  prospectus  will  provide  full 
disclosure  of  the  differences  in  the  two 
Contracts  and  will  alert  Contractowners 
that  persons  who  are  not  interested  in 
the  availability  of  the  new  wash-loan 
provision  should  not  accept  the 
exchange  offer; 

(b)  The  letters  will  alert  owners  of  Old 
Contracts  that  the  desirability  of 
accepting  the  offer  could  depend  upon 
whether  the  Old  Contract  exchanged  is 
an  MEC  or  the  New  Contract  acquired 
because  an  MEC  as  a  result  of  the 
exchange;  and 

(c)  Those  owners  of  Old  Contracts  that 
are  MECs,  or  whose  New  Contracts 
acquired  would  be  MECs,  will  be 
contacted  and  personally  apprised  of 
the  possibility  and  nature  of  possible 
adverse  tax  consequences. 

Conclusion 

Applicants  submit  that  the  terms  of  . 
the  proposed  exchange  offer  satisfy  the 
standanls  of  section  11  of  the  1040  Act 


and  request  that  the  Commission 
approve  the  exchange  offer  as  requested. 

For  the  Commiscion,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
MaiSval  H.  McFariand, 
Deputy  Secretary. 
(FR  Doc  93-2032  Filed  1-27-93;  8:45  8m| 

MLUNQ  COOC  MIV-OMI 


IMUM^  IMIstIng;  Notic*  of  Application 
To  Withdraw  From  Listing  and 
Ftoglatratlon;  (PEC  laraal  Economic 
Corporation,  Common  Stock,  $1.00  Par 
Value)  File  No.  1-8707 

January  22, 1993. 

PEC  Israel  Economic  Corporation 
("Company")  has  filed  an  apphcation 
with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  12(d)  of  the  Seciuities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgated  thereunder,  to 
withdraw  the  above  specified  security 
frt}m  listing  and  registration  on  the 
American  Stock  Exchange,  Inc. 
("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
followine: 

Accoraing  to  the  Company,  in 
addition  to  being  Usted  on  the  Amex,  its 
common  stock  is  listed  on  the  New  York 
Stock  Exchange,  Inc  ("NYSE").  The 
Company's  common  stock  commenced 
trading  on  the  NYSE  at  the  opening  of 
business  on  January  19, 1993  and 
concxurently  therewith  such  stock  was 
suspended  frt)m  trading  on  the  Amex. 

According  to  the  Company,  in  maldng 
the  decision  to  withdraw  its  common 
stock  from  listing  on  the  Amex,  the 
Company  considered  the  direct  and 
indirect  costs  and  expenses  attendant  in 
maintaining  the  dual  listing  of  its 
common  stock  on  the  NYSE  and  on  the 
Amex.  The  Company  does  not  see  any 
particular  advantage  in  the  dual  trading 
of  its  common  stock  and  believes  that 
dual  listing  would  fragment  the  market 
for  its  common  stock. 

Any  interested  person  may,  on  or 
before  February  12, 1993  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NW..  Washington,  DC  20549, 
facts  bearing  ufran  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
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Cominisskn  detennine*  to  order  • 
hearing  oa  the  matter. 

For  Ihe  Commissloa.  by  tit*  Divisioo  of 
Market  ReguUlioa.  pursuant  to  delsgatad 
authority. 
loaathao  G.  Kati, 
Secntary. 

iFR  Doc.  93-20M  Piled  1-27-93;  1:45  ami 
BUJNOCOOC  wi*-ot-« 


IssiMT  IMteUfig;  NoMm  Of  Application 
To  Withdraw  From  listing  and 
Registratton;  (Waterlwuaa  Invatlor 
Sarvloaa,  hic^  CoaioMM  Stock,  $(Un 
Par  Valua)  Rla  No.  1-10983 

lanuary  22. 1993. 

Waterhouse  Investor  Services,  Inc. 
("Company")  has  filed  an  applicatioo 
with  the  Securitiea  and  Extiiange 
Commission  ("Commisaion").  pursuant 
to  section  12(d)  of  the  Securitiea 
Exchange  Act  of  1934  T  Act")  and  Rule 
12d2-2(d)  promolgated  thereunder,  to 
withdraw  the  above  specified  security 
from  listing  and  reglstrstion  on  the 
American  Stock  Kurbangw.  Inc. 
("Amex"). 

The  reasons  alleged  in  the  apphcatioa 
for  withdrawing  this  security  hom 
listing  and  registration  inchide  the 
following: 

According  to  the  Company,  in 
addition  to  being  listed  oo  the  Amex,  its 
common  stock  is  listed  on  the  New  York 
Stock  Exchange,  Inc.  ("NYSE**).  The 
Company's  common  stock  commenced 
trading  on  the  NYSE  at  the  opening  of 
business  on  December  1, 1992  and 
concurrently  therewith  such  stock  wss 
suspended  from  trading  on  the  Amex. 

According  to  the  Company,  the  Board 
of  Directors  authorized  the  withdrewa) 
of  its  Common  Stock  from  iistiag  on  the 
Amex  by  setting  forth  in  detail  to  such 
exchaa^B  the  roasons  for  such  proposed 
withdrawal,  and  the  facts  in  support 
theiaot  The  Coaapany  did  not  consider 
the  direct  and  indirect  expense  of 
mafcitalning  a  dual  Hsttng  oo  both  the 
Amex  and  NYSE  to  be  warranted,  «m1 
felt  that  the  dual  bsting  would  fragment 
the  market  for  its  Conunon  Stock. 

Any  latsrestod  person  may,  on  or 
before  February  12. 1903  submit  by 
letter  to  the  Seoatary  ol  dw  Securities 
and  Eachange  Conunlssloo,  450  Fifth 
Street.  NW.,  Washington,  DC  20549, 
facts  bearing  upon  whether  the 
application  has  bsen  made  in 
accordance  wilk  the  rulss  af  tha  ^ 

exchangee  sad  ivhal  lenaa.  if  any, 
should  ba  iwp  CSS  d  by  fcaCoawnlssioB 
for  the  pretec^ion  of  invastors.  Tbs 
Conamsskw.  based  ootba  information 
submitted  to  ft,  will  tssna  sn  order 
granting  iba  sppfieaHsn  sftar  the  dato 
mentioned  abaeai,  aoless  the 


Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Conunission,  by  the  Division  of 
Market  Re^ilatioo.  pursuant  to  delegated 
authority. 
loaafhan  6.  Katz, 
Secretary. 

IFR  Doc.  95-2027  Filed  1-27-93;  »:*&  am) 
aiuMa  COM  wis-M-n 


Avenue,  SW..  Washingtcm.  DC  20591; 
telephone  (202)  267-7624. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington.  DC.  on  January  22, 
1903. 

Michael  K.  Ciiaae, 
Acting  AssistantxQiiefCoatKel. 


DEPAHTUENT  OF  TRANSPORTATION     Petitions  for  Exemption 


Fedaral  Aviation  Admhilatratlon 
(Summary  Notice  No.  Pe-«3-«l 

Patltlona  for  Exemption;  Summary  of 
Patltlona  Racalvad;  Olspositiona  of 
Patltlona  laauad 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemfAion  (14  CTR  Part  11).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  frmn  specified 
requbaments  of  the  Federal  Aviation 
Regulation  (14  chapter  I),  dispositiotta  of 
certain  patHions  prariously  received, 
and  corrections.  The  purpose  of  this 
notice  is  to  Improve  the  public's 
awareness  of.  and  partidpetion  in.  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  Is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  February  17, 1993. 
AOtMtESSES:  Send  comxnems  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administrstiao.  Offioa  of  fii» 
Chief  Counsel  Attn:  Rule  Docket  (ACC- 

10),  Petition  Docket  No^ ,  SOO 

Independence  Avsouow  SW^ 
Wssfai^on.  DC  20591 

The  petttkm.  any  cosunaats  reoeived, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assignad  ssgul^oiy  dockst 
and  are  availabla  foe  iwraminatinn  in  tha 
Rules  Docket  (AG&-10K  roan  OlSCk 
FAA  Head«|Bartars  Building  {FOB  MA), 
800  Independence  Avenoa.  SW.. 
Washington.  DC  20591;  tolaphona  (202) 
267-3132. 

FOR  niflTHEft  MKMtMATMM  COttTACTt 
Mrs.  JiBsnnaTnpani.  CMkaaf 
Rulennkisi  lARM-D  Fsdaral  Avialkm 
Admfaiistratian.  800  IndepeadeBoa 


Doci^et  No.  27032. 

Petitioner:  Horizon  Air.  

Sections  of  the  FAR  Affected:  14  CFR 

121.358(c). 
Description  of  Relief  Sou^t:  To  allow 

Horizon  Air  to  operate  three  Fokker. 

F-28  Mark  1000  aircraft  without 

Installation  of  wlndshear  detection 

equipment. 

(PR  Doc.  93-2052  Piled  1-27-93;  8:45  am) 

BILUNQ  COOS  4»tO-1S-M 

(Summsry  NoHee  No.  Pt-^w-oj 

Patltlona  for  ExampHon;  Summary  of 
Patltlona  Racalvad;  DiapoaWona  of 
Patltlona  laauad 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

StMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
pnx»ssing»  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11).  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Reflations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awaieoass  of,  and 
participation  in.  this  aspect  of  FAA's 
regulatory  activities.  Neitiier  publication 
of  this  ncAice  noi  tha  induston  or 
omission  of  intocmation  in  the  summary 
is  intended  to  aOect  the  legsl  status  of 
any  petition  or  its  final  di^Kwition. 
DATES:  Comments  on  petitions  recaivad 
must  tdenfify  tba  petition  docket 
nundier  ini*dvad  sad  suist  be  received 
on  or  befiore  February  17. 1903. 

AtX)nCHCIi;  Send  conrnients  on  sagr 
petition  hi  tripHcata  to:  Federal 
Aviation  Administration,  OfBca  of  tha 
Chief  Coaass),  Attn:  RulaDodcet  (AGC- 
10).  Psttfion  Dockst  Na. 


faidependsnca  Avaoae,  SW., 
Washii^ton,  DC  MSm. 

The  petttkm,  any  camments  recaivad* 
and  a  copf  of  may  final  disposition  am 
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Bled  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-10),  room  9150. 
FAA  Headquarters  Building  (FOG  lOA). 
800  Independence  Avenue.  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Mrs.  Jeanne  Trapani.  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591; 
telephone  (202)  267-7624. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  $11.^7  of 
part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC.  on  January  22, 
1993. 

Michael  E.  Chaae. 
Acting  Assistant  Chief  Counsel. 

Petitions  for  Exemption 

Dodtrt  No..- 26915. 

Petitioner:  Pan  Am  International  Flight 
Academy. 

Sections  of  the  FAR  Affected:  14  CFR 
61.56(b)(1),  61.57(c)  and  (d), 
61.58(c)(1)  and  (d).  61.63(d)(2)  and 
(3).  61.67(d)(2).  61.157(d)(1)  and  (2) 
and  (•)(1)  and  (2),  and  Appendix  A  of 
part  61. 

Descriptions  of  Relief  Sought:  To  amend 
Exemption  No.  5495  to  allow  Pan  Am 
International  Flight  Academy 
simulator  instructor  to  perform  4 
hours  of  Une-oriented  flight  training 
in  the  simulator  instead  of  2  hours  of 
line-observation  flight  training  in  the 
aircraft. 

Docket  No.:  27089. 

Petitioner:  Florida  Institute  of 
Technology. 

Sections  of  the  FAR  Affected:  14  CFR 
141.65. 

Description  of  Relief  Sou^t:  To  allow 
Florida  Institute  of  Technology's  Part 
141  Pilot  School  to  have  examining 
authority  for  students  completing  its 
Certified  Flight  Instructor  course. 

Docket  No.:  27109. 

Petitioner:  Saab  Aircraft  AB. 

Sections  of  the  FAR  Affected:  14  CFR 
25.562(b)(2)  and  (c)(5). 

Description  of  Relief  Sought:  To  allow, 
for  the  Saab  2000  airplane,  relief  firom 
the  HIC  requirements  for  front  row 
passenger  seats,  and  from  the  floor 
deformation  requirements  for  cockpit 
seats. 

DocJte<  No.;  27119. 

Petitioner  USAir. 

Sections  of  the  FAR  Affected:  14  CFR 
121.314. 

Descriptions  of  Relief  Sought:  To  extend 
by  90  days  the  termination  date  of 
Exemption  No.  5288B.  which  extends 


the  compUance  time  for  the  retrofit  of 
cargo  compartments  in  B757  aircraft 
operated  by  USAir. 

Dispositiims  of  Petitions 

Docket  No.:  23290. 

Petitioner:  Air  Transport  Association  of 
America. 

Sections  of  the  FAR  Affected:  14  CFR 
121.391(d)  and  121.311(f). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Air  Transport 
Association  member  airlines  and 
other  similarly  situated  part  121 
certificate  holders  to  locate  required 
flight  attendants  at  the  mid-cabin 
flight  attendant  station  during  takeoff 
and  landing  on  B-767  aircraft.  Grant, 
January  8.  1993,  Exemption  No. 
4298E. 

Docket  No.:  23647. 

Petitioner  Embry-Riddle  Aeronautical 
University. 

Sections  of  the  FAR  Affected:  14  CFR 
141.65. 

Description  of  Relief  Sou^t/ 
Disposition:  To  extend  the 
termination  date  and  amend 
Exemption  No.  3859.  which  allows 
Embry-Riddle  Aeronautical 
University  (ERAU)  to  recommend 
graduates  of  its  Certificated  Flight 
Instructor  Courses  for  certification 
without  taking  the  Federal  Aviation 
Administration  (FAA)  flight  tests.  The 
currently  sought  amendment  would 
also  allow  ERAU  to  recommend 
graduates  of  these  same  courses  for 
certification  without  taking  the  FAA 
written  test.  Grant,  Noveinber  25, 

1992.  Exemption  No.  3859G. 

Docket  No.:  26276. 

Petitioner  Bolivar  Aviation. 

Sections  of  the  FAR  Affected:  14  CFR 
61.187(b). 

Description  of  Relief  Sought/ 
Disposition:  To  extend  the 
termination  date  of  Exemption  No. 
5304,  which  allows  BoUvar  aviation 
to  utilize  flight  instructors  in  their 
flight  instructor  course  who  have  held 
a  flight  instructor  certificate  for  less 
than  24  months  preceding  the  date  the 
instruction  is  given.  Grant,  January 
12,  1993,  Exemption  No.  5304A. 

Docket  No.:  26780. 

Petitioner:  Air  Transport  Association  of 
America. 

Sections  of  the  FAR  Affected:  14  CFR 
121.337. 

Description  of  Relief  Sought/ 
Disposition:  To  extend  the 
termination  date  of  Exemption  No. 
5407,  which  expires  February  18, 

1993.  and  which  grants  reUef  bom  the 
requirement  to  install  portable 
protective  breathing  equipment  in 
each  class  A,  B.  and  E  cargo 


compartments  in  all  cargo  airplanes 
operated  by  member  air  carriers  of  the 
Air  Transport  Association  of  America 
and  similarly  situated  all-cargo 
operators.  Grant,  December  18, 1992, 
Exemption  No.  5407A. 

Docket  No.:  27043. 

Petitioner:  Mr.  Patrick  Johnston. 

Sections  of  the  FAR  Affected:  14  CFR 
65.91(c)(1)  and  (2). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Mr.  Patrick 
Johnston  to  obtain  an  Inspector 
Authorization  Rating  based  on 
schooling  and  experience,  but  without 
having  been  actively  engaged  in 
aircraft  maintenance  over  the  last  two 
years,  and  without  having  a  currently 
effective  mechanic  certificate  that  has 
been  in  effect  for  the  last  three  years. 
Denial,  January  14,  1993,  Exemption 
No.  5588. 
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DEPARTMENT  OF  THE  TREASURY 
[NumtMT.  27-01] 
Treasury  Directive 

January  19, 1993. 

Subject:  Organizaticai  and  Functions — 
Office  of  the  Assistant  Secretary 
(Management)/Chief  Financial 
Officer. 

1.  Purpose.  This  directive  describes 
the  organization  of  the  Office  of  the 
Assistant  Secretary  (Management)/Chief 
Financial  Officer  (CFO). 

2.  The  Assistant  Secretary 
(ManagementUCFO.  The  following  are 
the  functions  of  the  Assistant  Secretary 
(M8nagement)/CF0. 

a.  Serves  as  the  CFO  of  the 
Department  of  the  Treasury,  with 
authorities  and  functions  pursuant  to 
the  Chief  Fmandal  Officers  Act  of  1990. 
PubUc  Law  101-576  ("the  Act"),  and,  as 
CFO,  is  responsible  fbr  carrying  out  the 
following  functions  fbr  the  Department 
and  all  bureaus  (described  as 
Departmentwide  in  this  directive): 

(1)  Overseeing  Departmentwide 
financial  management,  accounting 
pohcy,  internal  controls,  cash 
management,  credit  management,  debt 
management,  coordination  of  responses 
to  General  Accounting  Office  (GAO) 
activities  relating  to  financial 
management,  and  corrective  actions 
related  to  audit  recommendations; 

(2)  Specifying  the  format,  content  and 
frequency  of  financial  reports  and 
statements,  including  overseeing  the 
development  of  performance 
measurement  indicators  prepared  by 


6430 


/  VoL  58.  No.  17  /  Thuwd^,  January  28,  1993  /  Notices 


bursMi  progiaai  and  financial 
coinponaiils: 

(3)  Reirtowing  and  approving  the 
developoMnt.  hnpbwMntatiop.  and 
malntsBanca  of  an  intBgcatad  agancy.  a« 
well  as  bureau  financial  managamant 
system(s).  as  defined  by  Office  of 
Managemeot  and  Biidget  {OMB) 
Grculv  Na  Ar-127,  paragrapti  4.d.. 
dated  December  19, 19B4.  in  compliance 
with  generally  accepted  accountmg 
prindplaa.  atandanla,  and  requirements 
for  all  DepartBMotwide  administrative 
end  program  areas; 

(4)  Ravie%^ng  and  approving  finanriai 
statemeota  and  repoita  prepared  at  the 
bureau  or  Departmental  lartA  prior  to 
submiision  to  external  parties  after 
approval  by  tba  Secretary; 

(5)  Piaparing  and  transmitting  to  the 
Secretary  and  OMB  an  annual  report 
which  includes  items  specified  in  31 
U.S.C  902(aK6)  and  cited  below: 

(a)  A  description  and  analysis  of  the 
status  of  financial  management, 
Dopartmantwida! 

(b)  The  armual  financial  statements 
prepared  and  audited  reports  pursuant 
to  the  Act; 

(c)  A  summary  of  the  Federal 
Managers'  Financial  Integrity  Act 
(FMFIA)  Report;  and 

(d)  Any  other  information  that 
warrants  cooHRunication  to  the 
President  and  Congresa  concerning 
DepartnMOtwida  financial  management; 

(6)  Developing  and  managing  the 
Department  of  the  Treasury  budget  fbr 
the  Secretary  and  Deputy  Secretary, 
monitoring  financial  execution  of  tha 
budget,  and  ensuring  the  issuance  of 
timely  performance  reports  to 
management  officials: 

(7)  Directing  the  biermial  review  of 
fees,  royalties,  rents  and  other  charges 
imposed  by  the  Department  or  a  bureau, 
and  making  recommeodationa  fior 
changea; 

(8)  Reviewing,  in  accordance  with  the 
procedures  aatabUsfaed  in  Treasury 
Directive  (TD)  28-02,  "Legislative 
Procadurea."  all  legislative  items  related 
to  or  concerning  financial  management 
matters  subject  to  review  and 
coordination  pursuant  to  TD  28-02,  to 
provide  advice  and  commaota  on 
financial  managemaBt  issues,  including 
costs  and  benefits; 

(9)  Providing  direction  and  policy 
guidaix»  to  program  managers  on 
financial  management  matters; 

(10)  Developing  Departmentwide 
policies  and  providing  oversi^  related 
to  qtialifications.  racruitmenC  training, 
selection  and  rataiAian  of  financial 
managameat  panonnel;  aiul 

(11)  Assuming  my  other  fimdion 
con  ferrad  upon  tlw  CPO  by  atatvta. 


Govemmantwide  regulation,  or 
Treasury  Orders  or  Diractivaa. 

b.  Serves  as  the  principal  policy 
adviser  to  the  Secretary  and  Deputy 
Secretary  on  matters  involving  the 
internal  management  of  tba  Departmant 
and  ita  bureaus.  The  Aaststant  Secretary 
o%'ersees  the  Department's  management 
programs,  which  include:  Personnel  and 
training:  affirmative  action  and  equal 
employment  opportunity,  security; 
property  management,  procurement  and 
contracting;  pkmning  and  management 
analysia;  and  program  reviews  of 
legislative  proposals  in  accordance  with 
TD  28-02.  to  provide  advice  to  the 
Secntary  on  cost  and  benefit  eatimatea. 

c  Ovn-saes  bureau  proposals  retated 
to  the  development  of  budgetary 
resources  for  information  systems. 

d.  Provides  comprehensive 
administrative  servicea  to  Departmental 
Offices  and  other  components  of  the 
Department,  as  appropriate. 

3.  Organization  Structure.  The 
Assistant  Secretary  (Managnnent)/CFO 
is  assisted  in  carrying  out 
Departmentwide  functions  by  three 
Deputy  Assistant  Secretaries:  (a) 
Departmental  Finance  and  Managament; 
(b)  Information  Systems;  and  (c) 
Administration.  In  addition,  assistance 
is  provided  in  performing  these 
functions  by  the  Director,  Office  of 
Security:  the  Director,  Office  of  Asset 
ForfeUure  Financial  Management;  and 
the  Deputy  CFO.  An  organization  chart 
is  attached. 

4.  The  Deputy  Assistant  Secretary 
(Departmental  Finance  and 
Management)  has  Departmentwide 
responsibility  for  personnel  policies;  the 
Treasury  Executive  Institute;  equal 
opportunity  programs;  Treasury 
integrated  management  information 
systems,  including  automated  payroll/ 
personnel  systems;  procurement 
program  management;  management 
support  systems;  budget  formulation; 
planning  policy  and  management 
analysis;  program  evaluation:  and 
productivity  and  management 
improvement.  The  Deputy  Assistant 
Secretary  supports  the  Assistanf 
Secretary  (Managementl/CFO  on 
legislative  matters,  and  supervises  the 
Financial  Services  Directorate,  the 
Human  Reaources  Directorate,  and  die 
Management  Programs  Directorate,  with 
the  exception  of  CPO-related 
responsibilities. 

a.  Financial  Services  Directorate.  The 
Director  serves  as  the  Deputy  CFO  and 
reports  directly  to  the  Asiristant 
Secretary  (Management)A70  on 
financial  management  matters.  The 
Directorate  is  oompoeed  of  the  Office  of 
Budget,  the  Office  of  Accountii^  and 
Internal  Control,  the  Office  of  Financial 


Systems  and  Reports,  and  the  Office  of 
Planning  and  Management  Analysis. 

(1)  The  Office  of  Budget  analyzes 
bureau  resource  requests  and  completes 
financial  analyses  related  to  reeoorce 
allocatiotts;  mcmitor*  financial 
execution  of  the  budget  and  administers 
Departmentmride  bucket  controls;  and 
represents  the  Department  on  budget 
matters  in  contacts  with  OMB. 
congreasioDai  committees  and  other 
Govemmant  agencies. 

(2)  The  Office  of  Accounting  and 
Internal  Control  dev^ps,  implements 
and  evaluates  Departmentwioe 
accounting  policy;  overseea 
Departmentwide  compliance  with  the 
FMFIA  and  Prompt  Payment  Act  and 
the  application  of  internal  controls  by 
bureau  staffs:  reviews  and  evaluates 
Departmentwide  administrative  and 
program  accounting  systems; 
coordinates  cash  and  credit 
management/debt  collection  programs 
for  Treasury  bureaus;  monitors  the 
resolution  and  implementation  of  audit 
findings  and  recommendations;  and 
provides  centralized  coordination  and 
monitoring  of  all  TVeasury  related  GAO 
audit  activities. 

(3)  The  Office  of  Financial  Systems 
and  Reports  recommends 
Departmentwide  financial  management 
ana  revenue  systems  policies  ssid 
standards;  leviews  Departmentwide 
financial  reports  and  financial 
statements:  provides  technical  advice  to 
bureaus  on  financial  and  revenue 
systems  design  and  implementation: 
reviews  and  provides  advice  related  to 
financial  system  proposals  made  by 
bureaus  under  TD  32-02,  "Approval  of 
Financial  Mana^Mnent/ Accounting 
Systems;"  ensures  that  the  Inventory, 
Tracking  and  Closure  System  is 
operational  and  supports  needs  of 
Departmental  Offices  and  policy 
officials;  and  codifies  the  process  for 
financial  systems  review  and 
documentation  at  the  Department  level 

(4)  The  Office  of  Planning  and 
Management  Analysis  supports 
Departmental  management  through  the 
application  of  planning  and 
management  analysis  techniques  and 
maintains  the  Departmental  planning 
process;  develops  management  and 
productivity  improvement  plans  and 
oversees  the  development  of 
performance  indicators  used  in  finandat 
statements;  conducts  studies  of  issues 
with  long-term  or  strategic  impact  on 
Treasury  operations  and  conducts 
analyses  to  improve  Departmentwide 
operations  and  the  allocation  of 
resources  by  the  Departmentwide 
budget  process;  and  supports  the 
Assistairt  Secretary  (Maiiagement)/CPO 
on  matters  relating  to  leglstation,  as 
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provided  in  paragraphs  2.a.(8).  and  2.b.. 
and  the  President's  Council  on 
Management  Improvement. 

b.  Human  Resources  Directorate.  The 
Directorate  is  composed  of  the  Office  of 
Personnel  Policy,  the  Treasury 
Executive  Institute,  the  Office  of  the 
Treasury  Integrated  Management 
Information  Systems,  and  the  Office  of 
Equal  Opportunity  Program. 

(1)  The  Office  of  Personnel  Policy 
provides  leadership  in  developing 
Departmentwide  personnel  poUcies  and 
procedures;  develops,  recommends  and 
implements  functional  personnel 
programs  such  as:  employment  and 
staffing,  including  the  Senior  Executive 
Service  (SES)  and  the  disabled: 
classification  and  compensation; 
employee  development,  appraisal, 
recognition  and  benefits;  employee  and 
labor  relations;  drug-free  workplace, 
including  drug  testing;  occupational 
safety  aiid  health;  and  controls  and 
evaluates  personnel  management 
activities,  Departmentwide. 

(2)  The  Treasury  Executive  Institute 
provides  developmental  services  to  SES 
executives  and  candidates  to  support 
achievement  of  their  organizational  and 
individual  goals;  presents  programs, 
seminars  and  workshops  with  broad 
applicability  to  executive  level 
personnel;  sponsors  and  carries  out.  at 
the  request  of  the  Treasury  Career 
Advisory  Panel,  several  special 
activities  each  year,  such  as  an  Awards 
Ceremony  to  recognize  the  Department's 
Presidential  Rank  Award  recipients. 

(3)  The  Office  of  Treasury  Integrated 
Management  Information  Systems 
(TIMIS)  converts  all  Treasury  bureaus 
from  existing  payroll/personnel  systems 
to  the  U.S.  Department  of  Agriculture 
system  while  simultaneously  managing, 
operating  and  maintaining  the  system 
for  converted  bureaus;  develops, 
conducts  and  maintains  a  full 
curriculum  of  technical  training  for 
Treasury  bureau  payroll/personnel  staff; 
provides  continuing  user  support, 
including  user  assistance  in  problem 
resolution  and  Departmentwide 
reporting;  and  ensures  that  the  system 
meets  the  technical  requirements  of  the 
Treasury  community  through  the 
identification  and  development  of 
system  requirements  and  the  negotiation 
of  system  modifications. 

(4)  The  Office  of  Equal  Opportunity 
Program  provides  for  the  consideration 
and  disposition  of  complaints  involving 
issues  of  discrimination  on  grounds  of 
race,  color,  religion,  sex,  national  origin, 
age  and  handicap;  oversees,  evaluates, 
and  sets  standards  for  the  operation  of 
the  Regional  Complaints  Centers 
through  which  all  Treasury  bureaus 
process  their  complaints  of 


discrimination;  directs  and  administers 
Departmentwide  affirmative 
employment  and  special  emphasis 
programs,  such  as  the  Hispanic 
Employment  Program,  the  Federal 
Women's  Program,  and  the  Historically 
Black  Colleges  and  Universities 
Program. 

c.  Management  Programs  Directorate. 
The  Directorate  is  composed  of  the 
Office  of  Procurement,  the  Office  of 
Management  Support  Systems,  and  the 
Office  of  Automated  Payroll/Personnel 
Systems. 

(1)  The  Office  of  Procurement 
provides  policy  and  technical  guidance 
for  the  Departmwitwide  procurem«it 
and  contracting  programs  and  reviews 
and  evaluates  bureau  procurement 
operations;  oversees  the  activities  of  the 
Assistant  Director  (Small  and 
Disadvantaged  Business  Utilization),  in 
support  of  the  Assistant  Secretary 
(Management)/CFO,  (who  is  the 
statutory  director  of  the  Office  of  Small 
and  Disadvantaged  Business  Utilization 
under  Public  Law  95-507);  oversees  the 
activities  of  the  E)epartmental  Advocate 
for  Competition  appointed  under  Public 
Law  98-369;  and  administers  a 
Departmentwide  career  management 
program  for  all  procurement  personnel 
in  accordance  with  requirements  of 
Public  Law  98-191. 

(2)  The  Office  of  Management  Support 
Systems  provides  policy  and  technical 
guidance  for  Departmentwide  space 
management,  real  and  personal 
property,  fleet  management, 
transportation  management,  energy 
conservation,  environmental  quaUty  and 
pollution  abatement,  historic 
preservation,  metrication,  and  recycling 
programs;  publishes  Treasury  Orders 
and  Directives;  provides  policy 
direction  and  oversight  of  the  Treasury 
travel  management,  advisory  committee 
management,  and  audiovisual 
management  programs;  and  reviews  and 
evaluates  bureau  operations  within 
these  program  areas. 

(3)  the  Office  of  Automated  Payroll/ 
Personnel  Systems  has  responsibility  for 
complete  administrative  management 
and  oversight  of  records,  contracts, 
facility,  personnel,  and  equipment 
closeout  of  the  former  Treasury  Payroll 
Information  System  (TPIS)  and 
Personnel  Management  Information 
Telecommunications  System  (PERMITS) 
payroll  and  personnel  systems  and  staff. 

5.  The  Deputy  Assistant  Secretary 
(Information  Systems)  serves  as  the 
Department's  Senior  Official  for 
Information  Resources  Management  and 
has  Departmentwide  responsibility  for 
policy,  oversight  and  improvement  of 
information  systems,  including 
computer  hardware  and  software, 


telecommimications  (voice,  data  and 
radio),  office  automation,  and  storage 
and  imaging  technologies.  The  Deputy 
Assistant  Secretary  supervises  the  Office 
of  Information  Resources  Management 
and  the  Office  of  Telecommunications 
Management. 

a.  Tne  Office  of  Information  Resources 
Management  manages  a  broad  range  of 
Information  resources  management 
functions  specified  in  the  Brooks  Act 
and  the  Paperwork  Reduction  Act, 
except  for  management  issues  related  to 
telecommunications;  coordinates  and 
makes  recommendations  for  information 
systems  planning  and  budgeting; 
develops  and  coordinates  policy  and 
standards;  approves  and  coordinates 
acquisitions  and  systems  management; 
conducts  informaticHi  management 
reviews;  administers  provisions  of  the 
Computer  Security  Act;  conducts 
inventories  of  bureau  sensitive  systems 
and  reviews  security  plans;  develops 
and  reviews  computer  security 
awareness  training  guidelines;  and 
reviews  and  approves  public  reporting 
requirements;  and  coordinates  Treasury 
external  directories,  forms,  reports, 
records,  and  mail  management  program 
activities. 

b.  The  Office  of  Telecommunications 
Management  develops  and  manages  the 
Departmentwide  telecommimications 
program  for  local  and  wide  area 
communications  systems  and  services; 
develops  policies  for  cost-effective 
utiUzation  of  telecommunicati<ms 
resources  by  Treasury  bureaus;  reviews 
and  coordinates  the  acquisition  of 
communications  systems  and  services 
throughout  the  Department:  establishes 
and  oversees  program  offices  for  voice, 
data,  video,  and  radio  communications 
to  meet  Departmentwide  requirements. 

6.  The  Deputy  Assistant  Secretary 
(Administration)  has  responsibility  for 
the  Departmental  Offices'  administrative 
and  management  operating  programs 
which  include:  administrative  services; 
automated  systems;  facilities;  budget 
formulation  and  execution:  accounting 
and  internal  controls:  personnel, 
payroll,  and  equal  employment 
opportunity;  printing  and  graphics;  and 
procurement.  The  Deputy  Assistant 
Secretary  (Administration)  is 
responsible  for  managing  the 
Department's  disclosure  services 
program.  Working  Capital  Fund, 
printing  program  and  reimbursable 
agreement  operations  which  cross 
bureau  lines.  The  Deputy  Assistant 
Secretary  (Administration)  also  serves 
as  the  Departmental  Offices'  liaison  for 
activities  required  to  comply  with  the 
CFO  Act.  Unless  another  Treasury 
Order,  Directive,  or  delegation 
specifically  states  otherwise  with 
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respect  to  a  function,  the  Deputy 
Assistant  Secretary  (Administration)  is 
the  head  of  the  Departmental  Offices  for 
all  administrative  and  management 
functions.  The  Deputy  Assistant 
Secretary  supervises  the  Administrative 
Operations.  Automated  Systems. 
Facilities  Management.  Financial 
Management.  Personnel  Resources. 
Printing  and  Graphics,  and  Procurement 
Services  Divisions. 

a.  The  Administrative  Operations 
Division  provides  a  range  of 
administrative  support  services  to  the 
Departmental  Offices  to  include  library, 
mail,  messenger  and  motor  pool, 
telephone  and  switchboard,  travel  and 
special  events  sup{>ort.  personal 
property  and  representation  funds 
accounting  and  building  security,  safety 
and  parking.  The  Division  manages  the 
Department's  disclosure  services 
program. 

b.  The  Automated  Systems  Division 
provides  office  automation,  data 
processing,  user  support,  applications 
development  and  telecommunications 
services  to  the  Departmental  Offices  and 
users  outside  the  Departmental  Offices, 
as  appropriate. 

c  The  Facilities  Management  Division 
directs  and  coordinates  the  management 
of  the  Main  Treasury  Building.  Treasury 
Annex,  and  related  grounds,  including 
space  management,  construction, 
maintenance,  and  custodial  care. 

d.  The  Financial  Management 
Division  formulates,  presents,  executes 
and  manages  the  Departmental  Offices' 
budget;  maintains  a  comprehensive 
integrated  Bnancial  management  and 
accounting  system  in  support  of  the 


financial  resources  under  the 
jurisdiction  of  the  Departmental  Offices; 
develops  and  directs  the  internal 
controls  activities  of  the  Departmental 
offices;  and  supports  the  Deputy 
Assistant  Secretary  (Administration)  in 
providing  information  to  comply  with 
the  CFO  Act.  In  addition,  the  Division 
provides  financial  management  for  the 
Department's  Working  Capital  Fund  and 
reimbursable  programs  which  cross 
bureau  lines. 

e.  The  Personnel  Resources  Division 
formulates  and  administers  the 
operating  personnel  management  and 
training  programs  for  the  Departmental 
Offices,  including  the  Equal 
Employment  Opportunity 
Discrimination  Complaint  Program  and 
the  Multi-Year  Affirmative  Action  Plan 
Program,  and  provides  payroll  liaison 
services  for  Departmental  Office 
employees. 

f.  The  Printing  and  Graphics  Division 
provides  Departmentwide  printing, 
graphics  and  printing  prociu«ment 
services;  develops  the  Department's 
publications  policy;  and  represents  the 
Department  before  and  on  inter-  and 
intragovemmental  printing  committees 
and  boards. 

g.  The  Procurement  Services  Division 
provides  operational  procurement 
support  for  the  Departmental  Offices 
and  manages  certain  Departmentwide 
procurements. 

7.  The  Office  of  Security  develops  and 
administers  Departmentwide  policies 
and  programs  for  personnel  security  and 
physical  security,  including  industrial 
security  and  information  security, 
emergency  preparedness.  Departmental 


Offices  personnel  security,  and  systems 
security  programs.  The  latter  program 
encompasses  computer  security 
programs,  telecommunications  security, 
operations  security  (threat/ vulnerability 
assessments),  emissions  security 
(TEMPEST),  and  electronic 
authentication;  and  contacts  and 
performs  liaison  with  other  Government 
agencies  to  fulfill  program 
responsibilities. 

8.  The  Office  of  Asset  Forfeiture 
Financial  Management  provides 
financial  management  and  budgetary 
oversight  related  to  the  Department  of 
the  Treasury  Asset  Forfeitiu*  Fund.  The 
office  provides  the  Treasury  law 
enforcement  bureaus,  the  Assistant 
Secretary  (Enforcement),  and  the 
Assistant  Secretary  (Management)  with 
appropriate  financial  direction,  advice, 
and  technical  assistance  related  to  the 
administration  of  the  fund.  The  office  is 
responsible  for  accounting  for  assets  of 
the  Fund,  recording  and  reporting 
financial  transactions,  financial 
management  controls,  and  financial 
execution  of  the  budget  with  respect  to 
the  Fund. 

9.  Cancellation.  TD  27-01. 
"Organization  and  Functions — Office  of 
the  Assistant  Secretary  (Management)/ 
Chief  Financial  Officer."  dated  July  9. 
1992.  is  superseded. 

10.  p^ice  of  Primary  Interest.  Office 
of  the  Assistant  Secretary 
(Management)/CFO, 

David  M.  Nummy, 

Assistant  Secretary  (Management )/Chief 

Financial  Officer 

BtUMO  CODE  4«10-»-M 
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DEPARTMENT  Of  THE  TREASURY 
Fiscal  Service 

Slavey  Compeniee  Acceptable  on 
Federal  Bonds;  American 
Manufacturers  Mutual  Insurance 
Company;  Fraudulent  BoruHng 

Federal  bond-approving  officers  are 
advised  that  American  Manufacturers 
Mutual  Insurance  Company.  Long 
Grove,  Illinois,  has  informed  the 
Treasury  Department  that  fraudulent 
bonds  have  been  issued  under  their 
name. 

All  boads  reoeived  in  the  name  of 
American  Manufacturers  Mutual 
Insurance  Company  should  be  verified 
as  to  their  authenticity  with  Mr.  Donald 
O.  NeilsoB.  Bond  Underwriting  Officers, 
of  American  Manufacturers  Mutual 
Insurance  Company  at  (708)  540-2108. 
facsimile  (708)  540-2494.  In  addition, 
the  authenticity  of  bonds  cxurently  in 
force,  that  were  written  during  the  past 
year,  should  also  be  verified. 

Dated:  Jaouary  IS.  1M3. 
Charlas  F.  Scfawu  m. 
Director,  Funds  Managcmant  Division, 
Financial  lAanagdmtat  Service. 
(FR  Doc  03-2091  Filed  1-27-43;  8:4S  am] 
BUJNQ  cooe  «1»-3B-a 


Surety  Company  Application  and 
RenevMl  Fees;  Increase  In  Fees  ■ 
Imposed 

The  Department  of  the  Treasury. 
Financial  Management  Service,  will  be 
increasing  the  fees  imposed  and 
collected  as  referred  to  in  31  CFR 
223.22.  This  increase  is  to  cover  the 
costs  incuned  by  the  Government  for 
services  performed  relative  to  qualifying 
corporsts  sureties  to  write  Federal 
business. 

The  new  fiaes  are  effective  December 
31. 1992.  and  are  determined  in 
accordsnoe  with  the  Offioe  of 
Man^sment  and  Budget  Circular  A-2S. 
as  ameodad.  The  increase  in  iaes  is  ttie 


result  of  a  thorough  analysis  of  costs 
associated  with  the  Surety  Bond  Branch. 

The  new  rate  schedule  is  as  follows: 
(1)  Examfaiation  of  a  company's 
application  for  a  Certificate  of  Authority 
as  an  aocepl^la  surety  or  as  an 
Booeptable  reinsuring  company  on 
Federal  bonds— $3,400. 

(2)  Determination  of  a  company's 
continued  qualification  for  annual 
renewal  of  its  Certificate  of  Authority — 
$2,000. 

(3)  Examination  of  a  company's 
application  for  recognition  as  an 
Admitted  Reinsurer  (except  on  excess 
risks  running  to  the  United  States) — 
$1,200. 

(4)  Determination  of  a  company's 
continued  qualification  for  annual 
renewal  of  its  authority  as  an  Admitted 
Reinsurer — $850. 

Questions  concerning  this  notice 
should  be  directed  to  the  Surety  Bond 
Branch.  Funds  Management  Division. 
Financial  Management  Service. 
Department  of  the  Treastiry, 
Wasfair^lton.  DC  20227.  Telephone  (202) 
874-7118. 

Dated:  )ain»iy  IS.  1993. 
OurlaaF.SchwuIIl. 

Dtectar.  Fmnds  Mamagement  Dhnskm, 

Fintmdai  Managmnent  Setrice. 

(PR  Doc  S3-2092  Filed  1-27-93;  &45  am) 


Surety  Companlae  Acceptable  on 
Federal  Bonda;  Liquidation;  Regerwy 
Inouranoe  Company 

Ragency  Insurance  Companv,  a 
Florida  corporation,  formerly  held  a 
Csrtlficale  of  Authority  as  an  acceptable 
saiehr  on  Federal  bcHids  and  was  last 
listed  as  such  at  56  FR  30159.  July  1« 
1991.  The  Company's  authori^  was 
suspended  by  the  Department  of  the 
Treasury  effective  March  11. 1902. 
Notice  of  the  suspension  was  published 
fai  the  Faderal  lagisler  of  Mandi  26. 
1892,  on  page  10S20.  The  Company's 
authority  «vas  subseouently  twminated 
by  the  DepartoMnt  of  die  Treasury 


effective  October  5. 1992.  Nc^ce  of  the 
termination  was  published  in  the 
Federal  Register  of  October  14, 1992.  on 
page  47160. 

On  October  23. 1992.  upon  a  petition 
by  the  Insurance  Commissioner  of  the 
Stats  of  Florida,  the  Circuit  Court  of  the 
Seooad  Judicial  Circuit,  in  and  for  Leon 
County.  Florida,  issued  an  Order  of 
Liquidation  with  respect  to  Regency 
Insurance  Company.  Mr.  Tom  Gallagher, 
the  Insurance  Commissioner  of  the  State 
of  Florida,  was  appointed  as  the 
Liquidator  of  the  company.  All  persons 
having  claims  against  Regency 
Insurance  Company  must  file  their 
claim  by  April  23. 1993,  or  be  barred 
froon  sharing  in  the  distribution  of 
assets. 

All  claims  must  be  filed  in  writing 
and  riiall  set  forth  the  amount  of  the 
claim,  the  facts  upMi  which  the  claim  is 
based,  any  priorities  asserted,  and  any 
other  pertinent  facts  to  substantiate  the 
claim.  It  is  recommended  that  Federal 
Agency  claimants  asserting  priority 
status  under  31  U.S.C  3713.  who  have 
not  yet  filed  their  chihn.  do  so.  in 
writing,  to:  Department  of  Justice.  Civil 
Division.  Commercial  Litigation  Branch. 
P.O.  Box  875,  Ben  Franklin  Station. 
Washington,  DC  20044-0875.  Attn:  Ms. 
Sandra  P.  Spooner,  Deputy  Director. 

The  above  office  will  be  consolidating 
any  and  all  claims  against  Regency 
Insuranoe  Company,  on  behalf  of  the 
United  States  Go>{emment.  Any 
questions  concerning  filing  of  claims 
may  be  directed  to  Ms.  Spooner  at  (202/ 
FTS)  724-7194. 

Questions  concerning  this  notice  may 
be  directed  to  the  Department  of  the 
Treasury.  Financial  Management 
Service.  Funds  Management  Division. 
Surety  Bond  Branch.  Washington.  DC 
20227,  Telephone  (202/FTS)  874-6905. 

Datwi:  JanuBiy  15. 1993. 
C^^Im  F.  Sckwu  m. 

T&ector,  Funds  Mana^ment  Division, 

Financial  Management  Services. 

IFR  Doc  03-2093  Filed  1-27-93;  8:4S  am) 
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contains  notices  of  meetings  published  under 
the  '^Government  in  the  Sunshine  Acf'  (Pub. 
L.  94-409)  5  U.S.C.  552b<eK3). 


FEDERAL  DEPOSIT  MSUfUNCE 
CORPORATKM 

Notice  of  Change  in  Sub}ect  Matter  of 
Agency  Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2]  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)). 
notice  is  hereby  given  that  at  its  open 
meeting  held  at  10:07  a.m.  on  TuMday. 
January  26, 1993.  the  Corporation's 
Board  of  Directors  determined,  on 
motion  of  Director  C.C  Hope,  jr. 
(Appointive),  seconded  by  Director 
Stephen  R.  Steinbrink  (Acting 
Comptroller  of  the  Currency),  concurred 
in  by  Director  Jonathan  L.  Fiechter 
(Acting  Director,  Office  of  Thrift 
Supervision)  and  Acting  Chairman 
Andrew  C  Hove,  Jr..  that  Corporation 
business  required  the  withdrawal  from 
the  agenda  for  consideration  at  the 
meeting,  on  less  than  seven  days'  notice 
to  the  public,  of  a  memorandum 
regarding  the  Corporation's  Strategic 
Plan. 

By  the  same  majority  vote,  the  Board 
further  determined  that  no  earlier  notice 
of  the  change  in  the  subject  matter  of  the 
meeting  was  practicable. 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-17th  Street,  N.W..  Washington,  DC 

Dated:  January  26, 1993. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
(PR  Doc.  93-2210  Filed  1-26-93;  3:47  pm| 
mUMO  CODE  •714-et-ll 


FEDERAL  ELECRON  COMMISSION 
DATE  AND  TIME:  Tuesday,  February  2. 
1993  at  10:00  a.m. 

PLACE:  999  E  Street.  N.W.,  Washington. 
D.C. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DtSCtJSSEO: 

Compliance  matters  pursuant  to  2  U.S.C 

S437g. 
Audits  conducted  pursuant  to  2  U.S.C 

S  437g.  §  43S(b).  and  Title  26,  U.S.C 
Matters  concerning  participation  in  dvil 

actions  or  proceedings  or  arbitration 
Internal  fmrsonnel  rules  and  procedures  or 

matters  affecting  a  particular  employee 

DATE  AM)  TIME:  Thursday.  February  4. 
1993  at  10:00  a.m. 

PLACE:  999  E  Street.  N.W..  Washington. 

D.C  (Ninth  Floor.) 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes 

Title  26  Certification  Matters 

Advisory  Opinion  1993-1:  Congressman  Dan 

Burton 
Report  from  the  FEC  Qearinghouse 
Routine  Administrative  Matters 

DATE  AND  TIME:  Tuesday.  February  9. 
1993  at  10:00  a.m. 

PLACE:  999  E  Street.  N.W.,  Washington, 
D.C. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2  U.S.C 

§437g. 
Audits  conducted  pursuant  to  2  U.S.C  §  437g, 

S  438(b).  and  Title  26,  U.S.C 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 

matters  affecting  a  particular  employee 


PERSON  TO  CONTACT  FOR  MFORMATKM: 

Mr.  Fred  Eiland.  Press  Officer, 

Telephone:  (202)  219-4155. 

Deloras  Hardy, 

Administrative  Assistant. 

(FR  Doc.  93-2209  Filed  1-26-93;  8:45  am| 

BtUMQ  cooc  ertt-et-M 

BOARD  FOR  MTERNATIONAL  BROADCASTING 

THE  ANO  DATE:  9:15  a.m.,  February  19. 
1993. 

PLACE:  The  Capital  Hilton,  16th  k  K 
Streets.  NW..  Washington,  DC  20036. 

STATUS:  Closed,  pursuant  to  5  U.S.C 
552b(c)(l)  and  (9)(B)  and  22  CFR 
1302.4(a)  and  (h). 

MATTERS  TO  BE  CONSIDERED:  Matters 
concerning  the  broad  foreign  policy 
objectives  of  the  United  States 
Government  as  they  relate  to 
international  shortwave  radio 
broadcasting  into  Eastern  Europe  and 
the  Soviet  Union. 

CONTACT  PERSON  FOR  ADOmONAL 
INFORMATION:  Mark  G.  Pomar,  Executive 
Director,  Board  for  International 
Broadcasting.  Suite  400, 1201 
Connecticut  Avenue,  NW.,  Washington. 
DC  20036. 
Mark  G.  Pomar, 
Execu  tive  Director. 

[FR  Doc  93-2149  Filed  1-26-93;  10:37  am) 
BIUJNO  COOe  SIBS-Vt-M 
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This  secatonolthe  FEDERAL  REGISTER 
conljiM  wAmW  oonwMons  oI  pravtously 
published  PiMklM4M.  Rul*.  PiopoMd  Rule, 
and  Nonce  documenls.  These  coireclions  an 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appfopiMi  document  categories 
elsewhere  in  the  issue. 


T)1E  PRESIDENT 

3CFR 

ProdMMrtion  SS2t  of  January  24, 1983 

Death  of  TlHirgood  Marshall 

Correctiom 

The  number  of  this  prodamation  was 
mispriatad  oo  page  6187  in  the  issue  of 
Wednesday,  fanuaiy  27, 1993.  Its  conact 
number  is  6526. 
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Memorandum  of  January  22,  1993 — 
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Presidential  Documents 


Title  3— 

The  President 


Memorandum  of  January  22,  1993 

Privately  Funded  Abortions  at  Military  Ho^itals 

Memorandum  for  the  Secretary  of  Defense 

Section  1093  of  title  10  of  the  United  States  Code  prohibits  the  use  of 
Department  of  Defense  ("E>OD")  funds  to  perform  abortions  except  where 
the  life  of  a  woman  would  be  endangered  if  the  fetus  were  carried  to 
term.  By  memoranda  of  December  21,  1987,  and  June  21,  1988,  DOD  has 
gone  beyond  what  I  am  informed  are  the  requirements  of  the  statute  and 
has  banned  all  abortions  at  U.S.  military  facilities,  even  where  the  procedure 
is  privately  funded.  This  ban  is  unwarranted.  Accordingly,  I  hereby  direct 
that  you  reverse  the  ban  immediately  and  permit  abortion  services  to  be 
provided,  if  paid  for  entirely  with  non-EKDD  funds  and  in  accordance  vdth 
other  relevant  EKDD  policies  and  procedures. 

You  are  hereby  authorized  and  directed  to  publish  this  memorandum  in 
the  Federal  Register. 


OsriAj/iuaA<PlWAna^ 


(PR  Doc  93-2284 

FlM  l-27-«3;  llrSO  ami 

BUllng  code  31BS-01-M 


THE  WHITE  HOUSE, 
Washington,  January  22.  1993. 


Editorial  note:  For  the  President's  remarks  oa  lifting  the  ban  on  privately  funded  abcHlioos 
at  military  hospitals,  see  p.  85  of  the  Weekly  Compilation  of  Presidential  Documents. 
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,  Order  now ! 


I  I  t  t 


For  those  of  you  who  must  keep  informed 
atxMt  PfMMential  Proclamation*  and 
Exacuthw  Ordera,  Ihero  is  a  convenient 
reference  source  that  will  make  researching 
these  docunrtents  much  easier. 

Arranged  by  subject  matter,  this  edition  of 
the  Codification  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  April  13.  1945. 
through  January  20,  1989.  and  which  have  a 
continuing  effect  on  the  public.  For  those 
documents  that  have  t>een  affected  by  other 
proclamatk>n8  or  Executive  orders,  the 
codified  text  presents  ttie  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  "reconstruct"  it  through 
extensive  research. 

Special  features  indude  a  comprehensive 
index  and  a  table  fisting  each  proclamation 
and  Executive  order  issued  during  the 
UM5-19e9  period— along  with  any 
amendments— an  frnlication  of  its  current 
status,  and,  where  appfk^able,  its  location 
in  this  voluma 

Published  by  the  OMce  of  the  Federal  Registsi; 
Natkxial  Archives  and  Records  Administration 


Onltr  procasslno  cod*: 

U  €661 


jlmSS,  please  send  me  die  foHowing 


Superintendeat  of  Documents  Publicatioiis  Older  Fona 

C/Mrga  your  ordf. 
ir$Eaayt 
lb  fkk  your  oitlers  (202)-5l2-22Sf 


I 


Mjt^ 


copies  of  CODinCATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS. 


S/N  069-000-00018-5  at  $32jOO  each. 


total  cost  of  niy  order  is  $ loteroational  customers  i^ease  add  25%.  Prices  include  icgular  domestic 

and  hancfling  and  are  subject  to  change. 

Please  Choose  Metbod  of  Pgymeat: 

I i  Check  Rayable  (odie  Superintendeat  of  Documents 

LJ  GPO  D^wsit  Account        C 
LJ  VISA  or  MasterCard  Account 


(Comptay  or  PeiMMial  Name) 


(Plesie  9pe  or  print) 


(AdditioBsl  addicss/aoefflioa  tine) 


[Slreel  address) 


rrm 


ICity.  Slate,  ZIP  Code) 


(Credit  caid  expintioa  dale) 


LD-n 


MINI 


Thank  you  for 
yottrofdtri 


pbooe  inciiiding  area  code) 


OnkrNa) 


vn  NO 

toedwroiaBsnrO  Q 


(Authorizing  Signature) 

Mafl  lb:    New  Orders,  Siq)eriatendeot  of  PucuuiciBi 
pa  Box  57»54.  Pinsbuish.  VK  15250-7954 
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The 

Federal  Register: 

What  It  Is 

And 

How  To  Use  It 


Annoimdng  the  Latest  Edition 

The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 

A  Guide  for  die  User  of  the  Federal  Register— 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  s£unple  research  problem. 

Price  $7.00 


Superintendent  of  Documents  Publications  Order  Form 


Order  processing  code: 

*6173 

I I  YES,  please  send  me  the  following: 


r  ^  ^ 


C/M/ge  your  order. 
IfkEasy! 
lb  fax  your  orders  (202)-512-2250 


copws  ol  TH*  FMerai  Regist«r-What  it  Is  and  How  To  Um  It.  at  STJOO  per  copy.  Stock  Na  069-00O-00O44-4 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 

]-n  1 


(Company  or  Personal  Name) 


(Please  type  or  print) 


LJ  GPO  Deposit  Account        L 


(Additional  address/attention  line) 


(Street  address) 


(City,  Stale.  ZIP  Code) 


(Diytime  phone  including  area  code) 


LJ  VISA  or  MasterCard  Account 

III        1    1    1    1        III 

— 1 1 — 1  (Credit  canJ  expiration  dale)              Thank  yoU  fitr 

your  onun 

(Authorizing  Signature) 


(Rev.  1-93) 


(Puidiaw  Order  Na) 

May  we  nake  jwu-  umc/addrew  tvaitabie  t»  9tlMrJ9ail«r$? 


YES  NO 


Mail  To:    New  Orders,  Superintendent  d  Documents 
I  ]  r  {  .  PA  B<»  371954.  Pit|sbyi0i,  PA,;5250-7^ 
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Rules  and  Regulations 


Fedaral  Regiater 
VoL  58.  No.  18 
Friday,  January  29,  1993 


TNs  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appticabtHty  and  legal  effect  nx>st  of  wtiich 
are  keyed  to  arxj  codified  In  the  Code  o( 
Federal  Regulations,  which  Is  put)lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  dl 
new  books  are  listed  In  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12CFRP8rt5 
[Docke<  No.  92-23] 
RIN  1557-AB22 

Rules,  Policies  wnd  Procedures  for 
Corporate  Acthdties:  IMerger, 
Consolidation,  Purchase  and 
Assumption 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 
ACTION:  Interim  rule  with  request  for 
comment;  extension  of  comment  period. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  extending  until 
March  4, 1993,  the  comment  period  for 
its  interim  rule  with  request  for 
comment  regarding  its  Rules,  Policies 
and  Procedures  for  CorfKirate  Activities; 
Mergers  and  Consolidations,  Purchase 
and  Assumption.  This  action  will 
provide  interested  persons  additional 
time  to  prepare  and  submit  comments. 
DATES:  Comments  must  be  received  by 
March  4, 1993. 

ADDRESSES:  Comments  should  be 
directed  to:  Communications  Division, 
Office  of  the  Comptroller  of  the 
Currency,  Independence  Square,  250  E 
Street,  SW,  Washington,  DC  20219, 
Attention:  Docket  No.  92-23.  Comments 
will  be  available  for  public  inspection 
and  photocopying  at  the  same  location. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Jerome  Edelstein,  Senior  Counsel, 
Corporate  Organization  and  Resolutions 
Division.  (202)  874-5300,  or  Nancy 
Cody,  National  Bank  Examiner/Senior 
Analyst,  Bank  Organization  and 
Structure,  (202)  874-5060. 
SUPPLEMENTARY  ^FORMATION:  On 
November  3, 1992,  (57  FR  49639).  the 
OCC  published  an  interim  rule  with 
request  for  comment  regarding  12  CFR 


5.33  Merger,  consolidation,  purchase 
and  assumption.  The  interim  rule 
establishes  procedures  for  national 
banks  to  follow  in  imdertaking  mergers 
or  consolidations  with  Federal  savings 
associations.  This  action  is  necessitated 
by  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
(FDIOA)  which  authorized  such 
transactions  but  did  not  establish 
procedures.  The  original>comment 
period  closed  January  4, 1993.  The  OCC 
is  extending  the  comment  period  imtil 
March  4, 1993,  in  order  to  give 
interested  parties  additional  time  to 
comment 

Dated:  January  29, 1993. 
Stephen  R.  Steinbrink, 
Acting  Comptroller  of  the  Currency. 
[FR  Doc.  93-2141  Filed  1-28-93;  8:45  am) 

BILUNG  COOE  4eil>-»-H 


COPYRIGHT  ROYALTY  TRIBUNAL 

37  CFR  Parts  301  and  311 
[Docket  Na  92-3-DART] 

Digital  Audio  Recording  Technology 
Act;  Implementation 

AGENCY:  Copyright  Royalty  Tribunal. 
ACTION:  Interim  regulation. 

SUMMARY:  This  notice  is  issued  to  advise 
the  public  that  the  Copyright  Royalty 
Tribunal  is  adopting  interim 
regulations,  to  implement  section  1007 
of  the  Audio  Home  Recording  Act  of 
1992  (ACT).  These  interim  regulations 
prescribe  the  maimer  for  filing  claims, 
with  the  Tribunal,  for  royalties  from  the 
sale  of  each  digital  recording  device  and 
blank  disc  or  tape.  The  interim 
regulations  prescribe  the  content  and 
filing  time  of  such  claims  and  the 
procedure  for  distribution  of  the 
royalties. 

The  regulations  are  issued  on  an 
interim  basis  in  order  to  allow 
interested  copyright  owners  to  file 
claims  during  January  and  February  of 
1993,  as  required  by  the  Act,  while 
permitting  full  public  comment  before 
the  issuance  of  final  regulations. 
DATES:  This  interim  regulations  are 
effective  on  January  29, 1993.  Public 
comments  concerning  the  content  of  the 
interim  regulations  are  due  on  or  before 
March  1, 1993.  A  report  concerning  the 
resolution  of  the  issue  whether 
performing  rights  societies  need 


separate,  specific  and  written 
authorization  to  represent  members  and 
affiliates  is  due  on  or  before  June  1, 
1993. 

ADDRESSES:  An  original  and  five  copies 
of  all  comments  and  reports  shall  be 
addressed  to  Chairman,  Copyright 
Royalty  Tribunal,  1825  Connecticut 
Avenue,  NW.,  suite  918,  Washington, 
DC  20009. 

FOR  FURTHER  MFORMATK)N  CONTACT: 
Linda  R.  Bocchi,  General  Counsel, 
Copyright  Royalty  Tribunal,  1825 
Connecticut  Avenue.  NW.,  suite  918, 
Washington,  DC  20009. 
StJPPLEMENTARY  MFORMATMN:  On 
October  28, 1992,  the  Audio  Home 
Recording  Act  of  1992  (Act),  Public  Law 
102-563, 106  Stat.  4237  (1992),  became 
effective.  The  Act  provides  that  the 
manufacture,  importation,  and 
distribution  of  digital  audio  recording 
devices  and  media  is  not  an 
infringement  of  copyright,  so  long  as  the 
first  person  to  manufactiue  and 
distribute  or  import  and  distribute  such 
device  or  media:  (i)  Files  an  initial 
notice  of  distribution;  (ii)  files  quarterly 
and  annual  statements  of  account;  and 
(iii)  pays  royalties  upon  distribution  of 
such  devices  and  media  in  the  United 
States.  17  U.S.C  1003. 

The  Act  further  specifies  that  any 
interested  copyright  owner  whose 
musical  work  or  sound  recording  has 
been:  (i)  Lawfully  reproduced  in  a 
digital  or  analog  musical  recording,  and 
(ii)  distributed  in  the  form  of  digital 
musical  recordings  or  analog  musical 
recordings  or  disseminated  to  the  public 
in  transmissions,  during  the  period 
when  the  royalty  fees  were  paid,  is 
entitled  to  a  portion  of  these  fees.  17 
U.S.C.  1006.  However,  quaUfying 
copyright  owners  must  file  claims  for 
the  fees,  with  the  Copyright  Royalty 
Tribunal,  during  January  and  February 
of  each  calendar  year.  17  U.S.C. 
1007(a)(1).  The  Act  authorizes  the 
Tribunal  to  prescribe  the  "form  and 
manner"  for  fiUng  claims.  Id.  The 
Tribunal,  in  an  Advance  Notice  of  Rule 
Making,  invited  comments  concerning 
the  filing  of  claims  to  royalties.  57  FR 
54542  (1992). 

The  Parties 

Comments  were  filed  by:  American 
Society  of  Composers,  Authors  and 
Publishers  (ASCAP),  Broadcast  Music. 
Inc.  (BMI).  SESAC,  Inc.  (SESAC), 
American  Federation  of  Musicians  of 
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the  United  States  and  Canada  (AFM), 
American  Federation  of  Television  and 
Radio  Artists  (AFTRA).  Copyright 
Management.  Inc.  (CMl).  Electronic 
Industries  Association  (ElA).  National 
Music  Publishers  Association  (NMPA). 
Harry  Fox  Agency  (HFA).  Recording 
Industry  Association  of  America  (RIAA). 
Songwriters  Guild  of  America  (SGA), 
and  Gospel  Music  Coalition  (Coalition). 
Reply  comments  were  filed  by  all  of  the 
foregoing  parties  except  EIA.  BMI  filed 
additional  reply  comments.  Nashville 
Songwriters  Association  International 
(NSAI)  submitted  late-filed  comments. 
ASCAP.  BMI  and  SESAC  filed 
additional  reply  comments  to  NSAI's 
late-filed  comments. 

The  Comments 

AFM.  AFTRA.  ASCAP.  BMI.  CMI. 
EIA.  NMPA.  HFA.  RIAA.  SESAC.  and 
SGA  (Joint  Parties)  filed  comments 
supporting  the  Tribunal's  "first  step"  in 
implementation  of  the  Act.  The 
foregoing  parties  also  suggest  that  at  an 
appropriate  time,  the  Tribunal  may  wish 
to  adopt  regulations  governing  the 
following  proceedings:  arbitration  of  the 
question  whether  a  digital  audio 
recording  or  interfece  device  is  subject 
to  the  Act  (17  U.S.C  1010).  and 
maximum  royalty  rate  adjustment  (17 
use.  1004(a)(3)). 

The  Joint  Parties  filed  an  additional 
set  of  comments  proposing  regulations 
for  royalty  claim  filing,  and  fee 
distributions,  under  the  Act.  In  their 
comments,  the  Joint  Parties  compare  the 
language  in  the  Act  (17  U.S.C 
1007(a)(1))  which  authorizes  the 
Tribunal  to  "prescribe  by  regulation", 
the  "form  and  manner"  in  which 
claimants  must  file  their  claims  for 
royalties,  with  the  language  of  the  cable 
compulsory  license  (17  U.S.C. 
111(d)(4)(A)).  and  the  satellite  carrier 
compulsory  license  (17  U.S.C. 
119(b)(4)(A)).  They  conclude  that  the 
language  of  the  Act  parallels  that  of  the 
other  two  compulsory  licenses,  and 
therefore,  the  Tribunal's  regulations  for 
filing  claims  under  the  Act  should 
rou^ly  parallel  the  regulations  for 
filing  cable  and  satellite  carrier  claims, 
37  CFR  parts  302  and  309.  The  Joint 
Parties  attach  a  proposed  Part  311. 
which  parallels  parts  302  and  309.  The 
Joint  Parties  also  submit  proposed 
amendments  to  certain  of  the  Tribunal's 
existing  regulations  to  account  for  its 
distribution  duties  under  the  Act  and  to 
update  its  general  purpose  authority. 

ASCAP,  BMI,  and  SESAC  (Societies) 
filed  a  third  set  of  joint  comments 
addressing  the  issue  as  to  which  form  of 
authorization  should  be  required  by 
regulation  to  permit  them  to  represent 
their  %vriter  and  publisher  members  and 


affiliates,  and  those  of  affiliated  foreign 
societies  under  the  Act.  The  Societies 
claim  that  they  are  "in  a  unique  position 
among  the  potential  claimants  to  digital 
audio  royalty  payments,  with  particular 
reference  to  the  Musical  Works  Fund." 
This  unique  position,  they  claim,  is 
based  upon  three  factors:  (a)  Their 
combined  vast  representation  of 
domestic  and  foreign  writers  and 
publishers  of  copyrighted  musical 
compositions,  (b)  their  affiliation 
agreements  with  foreign  societies, 
which  require  them  to  represent  the 
foreign  societies'  legitimate  interests  in 
the  Musical  Works  Fund,  and  (c)  the 
legislative  history  of  the  Act  which 
specifically  identifies  them  as  being 
entitled  to  make  claims  on  behalf  of 
their  members  and  affiliates. 

The  Societies  argue  that  their 
"existing  arrangements  with  writers  and 
publishers,  and  those  of  affiliated 
foreign  societies  with  their  writers  and 
publishers,  are  more  than  sufficient  to 
allow  (them)  to  represent  those  writers 
and  publishers  before  the  Tribunal." 
They  claim  that  these  existing 
arrangements,  coupled  with  contacts 
which  they  are  making  with  their 
members  and  affiliates  concerning  their 
representation,  and  the  efforts  they  are 
asserting  to  ensure  that  writers  and 
publishers  may  be  represented  by  any 
other  common  agent  or  themselves,  if 
they  desire,  provide  sufficient 
authorization  for  member  or  affiliate 
representation. 

The  Societies  also  maintain  that  the 
Tribunal  should  treat  the  filing  of  claims 
under  the  Act  in  the  same  manner  that 
it  treats  the  filing  of  satellite  and  cable 
claims.  Specifically,  they  cite  to  the 
following  provision  in  the  Tribunal's 
rules: 

A  perfomiing  rights  society  shall  not  be 
required  to  obtain  from  its  members  or 
affiliates  separate  authorizations,  apart  from 
their  standard  agreements,  for  purposes  of 
this  filing  and  fee  distribution. 

37  CFR  302.7(a)  (cable),  309.2  (satellite). 
Finally,  they  assert  that  it  would  be 
extremely  burdensome  for  them  to 
obtain  separate,  specific  and  written 
authorization  for  representation,  fi'om 
each  and  every  one  of  their  domestic 
and  foreign  members  and  affiliates. 

AFM,  AFTRA,  CMI,  HFA  (a  licensing 
subsidiary  of  NMPA),  RIAA,  and  SGA 
also  filed  additional  comments 
addressing  the  issue  of  whether 
performing  rights  societies  need 
additional  authorization  to  file  royalty 
claims  for  their  members  and  affiliates 
under  the  Act.  AFM.  AFTRA,  CMI, 
HFA.  RIAA,  and  SGA  maintain  that 
"interested  copyright  parties  filing  joint 
claims  on  behalf  of  individuals  must 


obtain  separate,  specific  written 
authorization  to  represent  such 
individuals  for  the  purpose  of  claiming 
and  distributing  royalty  payments  under 
the  Act."  Accordingly,  they  propose  that 
the  Tribunal  promulgate  a  rule  which 
specifies  that  joint  claims  may  only  be 
filed  on  behalf  of  individual  claimants 
who  have  provided  separate,  specific 
and  written  authorization  to  the  joint 
claimant,  and  that  a  list  of  the 
individual  claimants  be  included  in  the 
joint  claim. 

They  reason  that  not  only  are  tens  of 
thousands  of  interested  copyright 
parties  potentially  entitled  to  claim 
royalty  payments  under  the  Act,  but ' 
many  of  them  have  overlapping 
memberships  in  organizations  in  the 
music  industry.  Consequently,  AFM, 
AFTRA,  CMI,  HFA,  RIAA,  and  SGA 
argue  that  if  these  organizations  are  not 
required  to  obtain  separate,  specific  and 
written  authorization  to  represent  each 
claimant,  it  is  feasible  that  "duplicate, 
triplicate  and  quadruplicate  claims 
would  wind  up  being  filed  on  behalf  of 
many  of  the  same  individuals." 

They  explain  that  "(n)ot  only  do 
music  industry  organizations  feature 
overlapping  memberships,  but  their 
members  also  have  multiple  roles  in  the 
music  industry."  Therefore,  they  assert, 
it  is  necessary  to  clarify  which 
organization  is  representing  each 
individual  with  respect  to  claims 
against  each  particular  subfund.  They 
suggest  "that  the  written  authorization 
executed  by  the  individual  claimant 
identify  the  subfunds  against  which  an 
organizational  claimant  is  designated  to 
claim  on  that  individual's  behalf." 

Furthermore,  they  reject  the  argument 
that  requiring  written  authorizations 
will  be  unduly  burdensome.  Rather, 
they  assert  that  the  administrative 
apparatus  needed  for  obtaining  the 
requested  authorizations  "would  appear 
a  necessary  complement  to  the  ability  to 
claim  and  distribute  royalties  under  the 
Act  on  behalf  of  such  members." 

They  equally  reject  the  contention 
that  the  Act  relieves  any  organizational 
claimant  from  the  obligation  to  obtain 
proper  authorization  to  represent  an 
individual  claimant.  Specifically,  they 
cite  the  House  Judiciary  Committee 
Report,  which  states  that  performing 
rights  societies  such  as  ASCAP  and  BMI 
are  not  themselves  directly  entitled  to 
receive  royalties,  but  may  be  designated 
as  common  agents  to  negotiate  and 
receive  digital  royalties  on  behalf  of 
others. 

Finally,  they  distinguish  the  filing  of 
claims  under  the  Act  from  the  filing  of 
claims  under  the  cable  and  satellite 
provisions  of  the  1976  Copyright  Act. 
They  reason  that  under  the  cable  and 
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satellite  provisions,  performing  rights 
societies  are  not  required  to  obtain 
separate  and  speciBc  authorization 
because  those  provisions  provide  for 
statutory  licenses  of  the  copyright 
owner's  public  performance  ri^t.  The 
Act,  they  argue,  was  intended  to 
compensate  for  the  impact  of  home 
taping  on  the  copyright  owner's 
reproduction  and  distribution  rights,  not 
to  compensate  for  public  performances. 

The  Coalition  filed  comments  which 
express  its  concern  regarding  the 
possibility  that  when  the  royalties  from 
both  the  Sound  Recordings  and  Musical 
Works  Funds  are  distributed.  Gospel 
music  will  be  systematically 
undervalued  because  of  its  unique 
distribution  and  dissemination 
characteristics.  Therefore,  the  Coalition 
argues  that  a  need  may  arise  to  evaluate 
the  extent  of  undervaluation  of  Gospel 
musia  It  maintains  that  a  determination 
of  which  music  category  each  claim  fells 
into  will  be  essential  to  this  evaluation, 
and,  therefore,  the  Tribunal  should 
"require  each  claimant  to  state  which 
category,  or  categories,  of  music  for 
which  claims  are  being  made." 

The  Coalition  also  supports  a 
rHquirement  that  associations  and 
organizations  representing  individual 
claimants  before  the  Tribunal,  pursuant 
to  the  Act,  certify  that  they  have 
received  the  affirmative  written 
authorization  to  represent  those 
individual  claimants.  According  to  the 
Coalition,  the  appropriate  time  to 
require  such  a  certification  is  at  the  time 
the  claim  is  filed. 

The  Reply  Comments 

In  their  reply  comments,  the  Societies 
reiterate  the  position  that  they  should 
not  be  required  to  obtain  separate, 
specific  and  written  authorizations  to 
represent  individual  claimants  under 
the  Act.  They  reason  that  "given  the 
hundreds  of  thousands  of  domestic  and 
foreign  writers  and  publishers  involved, 
any  more  stringent  requirement  that 
they  go  beyond  those  normal 
arrangements  to  obtain  separate, 
specific,  written  authorizations  for  that 
representation  would  inevitably 
disenfranchise  a  large  number  of  those 
writers  and  publishers."  They  deny  that 
their  proposal  would  result  in 
overlapping  claims  and  an 
administrative  nightmare.  The  Societies 
niaintein  that  in  the  event  the  parties 
could  not  reach  a  global  settlement 
regarding  the  allocation  of  the  Musical 
Works  Fund,  each  representative 
organization  would  prove  the 
entitlement  of  those  individual 
claimants  they  represent,  and  the 
individual  claimants  each  organization 
represents  would  be  mutually  exclusive. 


The  Societies  oppose  the  CoalitifHi's 
request  for  a  requirement  that  claimants 
identify  the  category  of  music  for  which 
they  are  filing  claims.  They  assert  that 
"[mlusic  frequently  defies  such 
'characterization.' "  Moreover,  they 
question  whether  this  identification  will 
provide  any  assistance  to  the  parlies  or 
the  Tribunal. 

AFM,  AFTRA,  CMI,  HFA,  RIAA,  and 
SGA,  in  their  reply  comments,  deny  that 
the  Act  or  its  legislative  history, 
specifically  grants  the  performing  rights 
societies  any  special  treatment.  "They 
contend  that  the  Act  merely  permits 
performing  rights  societies  to  be 
designated  joint  claimants  by  the 
individual  claimants.  They  restate  their 
belief  that  adoption  of  the  Societies' 
joint  proposal  would  be 
"administratively  burdensome"  in  that 
it  would  result  in  "duplicate,  triplicate 
and  quadruplicate  claims." 

AF^-l,  AFTRA,  CMI,  HFA,  RIAA,  and 
SGA  deny  that  the  existing  agreements 
between  the  Societies,  and  their 
members  and  affiliates  are  sufficient  to 
authorize  representation  for  purposes  of 
filing  claims  under  the  Act. 
Additionally,  they  argue  that  ASCAP 
does  not  presently  have  the  requisite 
legal  authority  to  expand  its  operations 
to  include  the  filing  of  claims  under  the 
Act. 

They  argue,  in  the  alternative,  that  if 
the  Societies  are  entitled  to  a 
presumption  of  authorization  to 
represent  their  members  and  affiliates 
for  the  purpose  of  filing  claims  under 
the  Act,  all  organizations  and 
associations  referenced  in  the  legislative 
history  are  equally  entitled  to  such  a 
presumption.  They  question  the 
Societies'  position  that  the  presumption 
of  representation  should  be  applicable 
only  to  the  Musical  Works  Fund,  and 
argue  that  the  Societies  are  attempting 
to  fashion  regulations  which  suit  them 
not  the  claimants. 

Finally,  AFM.  AFTRA,  CMI,  HFA, 
RIAA,  and  SGA  oppose  the  Coalition's 
proposal  that  the  Tribunal  require 
claimants  to  identify  the  "musical 
category"  for  which  they  are  filing 
claims.  They  assert  that  it  is  neither 
"necessary"  nor  "desirable  '  to  require 
the  claimants  to  provide  such 
information,  since  fi^uently  musical ' 
works  fall  into  more  than  one  category. 

The  Coalition's  reply  comments 
reiterate  its  support  for  the  proposal  that 
organizations  alleging  to  represent 
individual  claimants  before  the 
Tribunal,  for  the  purpose  of  collecting 
royalties  under  the  Act,  be  required  to 
obtain  specific,  written  authorization 
fit)m  the  individual  claimants.  It  also 
supports  the  proposal  of  AFM,  AFTRA, 
CMI,  HFA,  RIAA,  and  SGA  that  a  joint 


claim  include  a  list  of  the  represented 
individual  claimants.  The  CoaUtion 
denies  that  anything  in  the  Act  or  its 
legislative  history  entitles  or  endorses 
the  participation  of  any  specific 
representative  organization  in  the  filing 
of  claims.  The  Coalition  also  renewed 
its  request  that  claimants  be  required  to 
identify  the  music  categories  for  whidi 
claims  are  being  made  in  each  subfund. 

Additional  Commeots 

BMI  requested  leave  to  file  additional 
comments  "to  clarify  one  aspect  of  the 
factual  record."  BMI  noted  for  the 
record  that  the  terms  of  its  consent 
decree  are  not  the  same  as  those  of  the 
ASCAP  consent  decree.  BMI  states  that 
unlike  the  ASCAP  consent  decree,  its 
consent  decree  does  not  limit  BMI  to 
representing  its  affiliates  solely  for 
purposes  of  licensing  performing  rights. 

On  December  23, 1992,  NSAI  filed  a 
letter  with  the  Tribunal  stating  that  it 
was  interested  in  filing  comments  in 
this  proceeding.  NSAI  noted,  however, 
that  it  needed  board  approval  to  issue 
an  official  policy  on  the  Act  and  the 
next  board  meeting  was  scheduled  for 
January  5, 1993.  It  hoped  that  the 
Tribunal  would  accept  its  comments. 

The  Tribunal's  General  Counsel 
contacted  NSAI  to  ensure  that  ail  the 
parties  had  been  served  with  the  letter. 
She  was  informed  that  NSAI  had  not 
served  all  the  parties,  but  would 
promptly  do  so. 

On  January  15,  1993,  the  NSAI  filed 
its  comments.  The  comments  consist  of 
suggestions  regarding  the  manner  in 
which  the  performing  rights 
organizations  should  formulate  their 
individual  distribution  methods. 

In  their  additional  reply  comments, 
the  Societies  assert  that  NSAI's  concerns 
regarding  the  Societies'  formulation  of  a 
method  for  distributing  digital  royalties 
to  their  members  affiliates,  involves 
purely  private  arremgements  of 
claimants  and  their  common  agents. 
These  private  arrangements,  they  note, 
are  not  within  the  scope  of  the 
Tribunal's  authority  under  the  Act.  The 
Societies  further  assert  that  if  NSAI's 
po.sition  is  that  the  Tribunal  should 
consider  NSAI's  suggestions  for 
determining  a  formula,  "if  and  when  the 
Tribunal  is  called  upon  to  decide  any 
controversy,  then  the  suggestion  is 
premature,  for  no  such  controversy  now 
exists."  Finally,  the  Societies  again 
argue  that  specific  and  written 
authorizations  beyond  existing 
arrangements  are  not  required  for  their 
claims  on  behalf  of  their  members  and 
affiliates. 
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Discussion 

The  Tribunal  has  reviewed  the 
proposed  part  311  submitted  by  the 
joint  Parties  and  agrees  with  them  that 
the  regulations  for  the  filing  of  claims 
under  the  Act  should  roughly  parallel 
the  Tribunal's  regulations  Ln  the  cable 
and  satellite  areas.  The  proposed 
regulations  both  parallel  the  existing 
regulations  and  effectively  implement 
the  Act.  However,  the  Tribunal  will 
make  certain  modifications  to  the  jointly 
proposed  regulations. 

Specifically,  the  Tribunal  notes  that 
pursuant  to  the  Act,  4%  of  the  Sound 
Recording  Fund  is  to  be  placed  into  an 
escrow  account  managed  by  an 
independent  administrator.  17  U.S.C. 
1006.  These  royalties  are  to  be 
distributed  to  nonfeatured  musicians 
and  vocalists  (nonfeatured  performers), 
who  have  performed  on  sound 
recordings  distributed  in  the  United 
States.  Id.  These  nonfeatured 
performers,  however,  are  not  included 
in  the  Act's  definition  of  interested 
copyright  party.  17  U.S.C.  1001(7). 
Since,  under  the  Act,  the  Tribunal's 
authority  over  the  distribution  of 
royalties  extends  only  to  interested 
copyright  parties,  the  nonfeatured 
performer  royalties  do  not  fall  within 
the  scope  of  the  Tribunal's  authority.  17 
U.S.C  1007.  Consequently,  the  Tribunal 
will  propose  no  rules  concerning  the 
nonfeatured  performers'  royalty  fund. 

Additionally,  the  Tribunal  believes 
that  claimants  should  be  required  to 
state  in  their  claims  how  they  conform 
with  the  definition  of  interested 
':opyright  party  specified  in  section 
1001(7)  of  the  Act.  17  U.S.C.  1001(7). 
The  Tribunal  also  feels  that  claims 
should  include  a  claimant's  telephone 
and  facsimile  numbers  to  assure  that  the 
Tribunal  can  promptly  contact  the 
claimant,  if  any  questions  arise 
regarding  the  claim. 

Accordingly,  with  the  foregoing 
modifications,  the  Tribunal  proposes 
the  adoption  of  the  jointly  proposed  part 
311. 

The  Joint  Parties,  however,  differ  on 
the  issue  of  whether  performing  rights 
societies  need  separate,  specific  and 
written  authorization  to  file  royalty 
claims  for  their  members  and  affiliate.s 
under  the  Act.  Having  carefully 
considered  all  the  arguments  presented 
by  the  parties,  the  Tribunal  concludes 
that  this  issue,  in  fact,  involves  a  private 
contractual  dispute. 

The  Tribunal  rejects  the  Societies' 
assertion  that  the  Act  grants  them 
special  entitlement  to  make  claims  on 
behalf  of  their  members  and  affiliates. 
The  legislative  history  of  the  Act  is  clear 
on  the  fact  that  performing  rights 


societies  such  as  ASCAP  and  BMI  are 
not  themselves  directly  entitled  to 
receive  royalties,  but  may  be  designated 
as  common  agents  to  negotiate  and 
receive  royalties  on  behalf  of  others 
under  the  Act.  H.R.  Rep.  No.  873, 102nd 
Cong.,  2d  Sess.,  pt.  1,  at  18  (1992). 

Moreover,  the  Tribunal  is  not 
persuaded  'oy  the  Societies'  position 
that,  since  the  requested  language 
exempting  them  from  obtaining 
separate,  specific  and  written 
authorization  is  in  the  rules  governing 
the  filing  of  jukebox,  cable,  and  satellite 
claims,  it  should  be  included  in  the 
rules  regulating  the  filing  of  claims    . 
under  the  Act.  The  subject  language 
addressing  separate,  specific  and 
written  authorization  was  included  in 
the  jukebox,  cable,  and  satellite  rules 
with  the  consensus  of  all  the  parties. 
The  fact  that  no  objections  to  the 
language  were  filed  by  any  of  the 
parties,  and,  consequently,  no  issue 
arose  regarding  the  language, 
distinguishes  those  situations  from  the 
present  one. 

In  the  instant  case,  resolution  of  the 
issue  that  has  arisen  requires  an 
interpretation  of  the  agreements 
between  the  performing  rights  societies 
and  their  members  and  affiliates.  The 
Tribunal  is  reluctant  to  engage  in  the 
interpretation  of  private  contracts,  and, 
therefore,  recommends  that  the  parties 
revolve  this  matter  among  themselves. 
Nonetheless,  if  the  parties  have  not 
notified  the  Tribunal  by  June  1, 1993. 
that  the  issue  has  been  resolved,  the 
Tribunal  will  initiate  a  formal  rule 
making  proceeding  to  permit  the 
compiling  of  written  and  oral  evidence 
on  this  issue. 

The  Tribunal  notes  that  ASCAP  and 
BMI  have  notified  their  members  that, 
"unless  they  heard  from  them  to  the 
contrary",  they  would  represent  their 
interest  in  claiming  royalty  fees  in  the 
Musical  Works  Fund.  Additionally,  the 
Tribunal  notes  that  fewer  than  six  weeks 
remain  between  the  date  of  this  action 
and  the  deadline  for  filing  claims  for  the 
1992  digital  royalties.  In  view  of  the 
foregoing,  if  the  Tribunal  were  to 
require  separate,  specific,  and  written 
authorization  for  ASCAP  and  BMI 
representation,  thousands  of  writers  and 
publishers  would  be  forced  to  scramble 
to  submit  authorizations  in  the  brief 
time  remaining  before  the  deadline  for 
filing  claims.  Inevitably,  a  significant 
number  of  claimants — who  previously 
believed  their  interests  would  be 
represented  without  affirmative 
responses — would  become 
disenfranchised  due  to  no  fault  of  their 
own. 

Accordingly,  in  an  attempt  to 
expedite  matters  and  provide  the  parties 


with  rules  for  filing  claims  for  the  1992 
digital  royalties,  the  Tribunal  will  infer 
an  agency  relationship  between  the 
performing  rights  societies  and  their 
members  and  affiliates.  This  rebuttable 
inference  will  be  utilized  solely  for 
purposes  of  filing  claims  for  and 
distribution  of  1992  digital  royalties.  If. 
however,  a  member  or  affiliate  files  an 
individual  claim  or  grants  express 
authority  to  another  agent,  such  action 
will  rebut  the  implied  agency 
relationship.  This  rebuttable  inference, 
drawn  more  for  the  purpose  of 
administrative  necessity  and  the 
temporary  benefit  of  a  substantial 
number  of  claimants  than  on  the  basis 
of  the  facts  or  the  law,  shall  be  within 
precedential  value  or  prejudice  to  the 
Tribunal's  determination  of  this  issue  in 
the  future. 

The  Tribunal  has  also  reviewed  the 
proposed  amendments  to  existing 
regulations  regarding  royalty 
distribution  proceedings  and  the  general 
purposes  of  the  Tribunal  submitted  by 
the  Joint  Parties.  It  is  determined  that 
the  proposed  amendments  properly 
update  the  relevant  regulations. 

Furthermore,  the  Tribunal  rejects  the 
Coalition's  proposal  that  each  claimant 
be  required  to  state  for  which  category, 
or  categories,  of  music  the  claim  is  being 
made.  The  Coalition's  comments 
primarily  a  critique  of  different  methods 
for  valuing  music  types  and  its 
arguments  are.more  properly  advocated 
in  a  distribution  proceeding,  rather  than 
in  this  rule  making  proceeding. 
Therefore,  at  this  time,  the  Tribunal 
expresses  no  opinion  as  to  the  value  of 
any  specific  method  for  resolving 
disputes  concerning  the  distribution  of 
digital  royalties.  The  Tribunal  also 
agrees  with  the  view  of  the  majority  of 
the  commenting  parties  that  music  often 
defies  such  categorization.  The  Tribunal 
concludes  that  such  categorization 
might  cause  confusion  and  would 
provide  no  significant  assistance. 
Accordingly,  the  Tribunal  will  not 
propose  such  a  requirement. 

Finally,  it  appears  to  the  Tribunal  that 
the  sole  purpose  of  NSAI's  comments 
was  to  suggest  royalty  distribution 
formulas  to  be  used  by  the  performing 
rights  organizations  in  their  individual 
distributions.  These  organizations' 
methods  of  distributing  royalties  to  the 
parties  they  represent,  however,  is  a 
private  matter,  which  is  not  within  the 
scope  of  the  Tribunal's  authority. 
Accordingly,  the  Tribunal  will  not 
propose  any  regulations  governing  these 
formulas. 
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Public  Comment 

The  Public  is  invited  to  submit 
comments  on  the  interim  regulations  on 
or  before  March  1, 1993. 

List  of  Subfects  in  37  CFR  Paris  301  and 
311 

Copyright,  Digital  Audio  Home 
Recording  Act. 

Interim  Regulations 

In  lieu  of  the  foregoing,  the  Tribunal 
is  amending  37  CFR  Chapter  III  in  the 
manner  set  forth  below: 

1.  The  authority  citation  for  Part  301 
continues  to  read  as  follows: 

Authority:  17  U.S.C,§§803.(a). 

la.  Section  301.1  is  amended  by 
adding  paragraph  (g)  and  (h)  to  read  as 
follows: 

§301.1    Purpose. 

•  •         •         •         • 

(g)  To  distribute  digital  audio 
recording  devices  and  media  royalty 
payments  under  17  U.S.C.  chapter  10 
deported  with  the  Register  of 
Copyrights. 

(h)  To  consider  petitions  to  adjust  the 
royalty  maximum  for  digital  audio 
recording  devices  pursuant  to  17  U.S.C. 
1004(8)13). 

2.  Section  301.70  is  revised  to  read  as 
follows: 

§301.70    Scope. 

This  subpart  governs  only  those 
proceedings  dealing  with  the 
distribution  of  compulsory  cable 
television,  coin-op)er3ted  phono-record 
player  (jukebox)  (and),  satellite  carrier 
and  digital  audio  recording  devices  and 
media  royalty  payments  (royalties) 
deposited  with  the  Register  of 
Copyrights,  according  to  the  terms  of  17 
U.S.C,  111(d)(4),  116(c)  and,  119(b).  and 
1005,  respectively.  It  does  not  govern 
unrelated  rule  making  proceedings. 
Those  provisions  of  subpart  E  generally 
regulating  the  conduct  of  proceedings 
shall  apply  to  royalty  fee  distribution 
proceedings,  unless  they  are 
inconsistent  with  the  specific  provisions 
of  this  subpart. 

3.  Section  301.71  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§301.71    Commencement  proceedings. 

•  «        •         •         • 

(d)  Digital  audio  recording  devices 
and  media.  In  the  case  of  royalty 
payments  for  the  importation  and 
distribution  in  the  United  States,  or  the 
manufacture  and  distribution  in  the 
United  States,  of  any  digital  recording 
device  or  medium,  any  person  claiming 
to  be  entitled  to  such  payments  must 
file  a  claim  with  the  Tribunal  during  the 


month  of  January  or  February  of  each 
year  in  accordance  with  Tribunal 
regulations. 

4.  Section  301.72  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§301.72    Determlnetioit  ot  controversy. 

•  a  •  •  • 

(d)  Digital  audio  recording  devices 
end  media.  Within  30  days  after  the  last 
day  of  February  each  year,  the  Tribunal 
shall  determine  whether  s  controversy 
exists  among  the  claimants  of  digital 
audio  recording  devices  and  media 
royalty  payments  as  to  any  Subfund  of 
the  Sound  Recording  Fund  or  the 
Musical  Works  Fund  as  set  forth  in  17 
U.S.C.  1006(b)  (1)  and  (2).  In  order  to 
determine  whether  a  controversy  exists, 
the  Tribunal  may  conduct  whatever 
proceedings  it  feels  necessary,  subject  to 
the  procedures  and  regulations  of 
Subpart  E.  The  results  of  this 
determination  shall  be  announced  in  the 
Federal  Register.  If  the  Tribunal  decides 
that  a  controversy  exists,  the  Federal 
Register  notice  shall  also  announce  the 
commencement  of  the  royalty 
distribution  proceeding,  and  shall,  to 
the  extent  feasible,  describe  the  general 
structure  and  schedule  of  the 
proceeding. 

5.  Part  311  is  added  to  read  as  fellows: 

PART  311— FILING  OF  CLAIMS  TO 
DIGITAL  AUDIO  RECORDING  DEVICES 
AND  MEDIA  ROYALTY  PAYMENTS 

Sec.  ; 

311.1  General. 

311.2  Time  of  filing. 

311.3  Content  of  claim. 

311.4  Compliance  with  stafutor>'  dates. 

311.5  Forms. 

Authority:  17  U.S.C  §§803|a),  lOO/la)!!). 

§311.1    General. 

This  part  prescribes  procedures 
pursuant  to  17  U.S.C.  1007(a)|l), 
whereby  interested  copyright  parties,  as 
defined  in  17  U.S.C  1001(7),  claiming 
to  be  entitled  to  royalty  payments  made 
for  the  importation  and  distribution  in 
the  United  States,  or  the  manufacture 
and  distribution  in  the  United  States,  of 
digital  audio  recording  devices  and 
media  pursuant  to  17  U.S.C.  1006.  shall 
file  claims  with  the  Copyright  Royalty 
Tribunal. 

§311.2    Timeotftlins. 

Commencing  with  January  and 
February,  1993,  and  during  January  and 
February  of  each  succeeding  year,  every 
interested  copyright  party  claiming  lobe 
entitled  to  digital  audio  recording 
devices  and  media  royalty  payments 
made  for  quarterly  periods  ending 
during  the  previous  calendar  year  shall 
file  a  claim  with  the  Copj-right  Royalty 


Tribunal.  No  royalty  payments  shall  be 
distributed  to  any  interested  copyright 
party  for  the  specified  period  unless 
such  interested  copyright  party  has  filed 
a  claim  to  such  royahy  payments  during 
January  or  February  of  the  following 
calendar  year.  Claimants  may  file  claims 
jointly  or  as  a  single  claim.  In  the 
absence  of  an  express  vmtten 
authorization  to  the  contrary,  a 
performing  rights  society  shall  not  be 
required  to  obtain  from  its  members  or 
affiliates  separate  authorizations  to  file 
claims  to  the  Musical  Works  Fund,  apart 
from  their  standard  arrangements,  for 
purposes  of  this  1992  royalties  filing 
and  fee  distribution.  In  the  event  a 
member  or  affiliate  of  a  performing 
rights  society  either  files  individually, 
or  grants  express  authority  to  ancMber 
agent,  that  action  shall  supersede  the 
agency  inferred  by  membership  in  or 
affiliation  with  a  performing  rights 
society. 

§311.3    Content  of  claims. 

(a)  Claims  filed  by  interested 
copyright  parties  for  digital  audio 
recording  devices  and  media  royalty 
payments  shall  include  the  following 
information: 

(1)  The  full  legal  name  of  the  person 
or  entity  claiming  royalty  payments. 

(2)  The  telephone  number,  facsimile 
number,  if  any,  and  full  address, 
including  a  specific  number  and  street 
name  or  rural  route,  of  the  place  of 
business  of  the  person  or  entity. 

(3)  A  statement  as  to  how  the  claimant 
fits  within  the  definition  of  interested 
copyright  party  specified  in  17  U.S.C. 
1001(7). 

(4)  A  statement  as  to  whether  the 
claim  is  being  made  against  the  Sound 
Recordings  Fund  or  the  Musical  Works 
Fund,  as  set  forth  in  17  U.S.C.  1006(b) 
and  as  to  which  Subfund  of  the  Sound 
Recordings  Fund  (i.e.,  the  copyright 
owners  or  featured  recording  artists 
Subfund)  or  the  Musical  Works  Fund 
(i.e..  the  music  publishers  or  writers 
Subfund)  the  claim  is  being  made 
against  as  set  forth  in  17  U.S.C  1006(b) 
ID  and  (2). 

(5)  Identification,  establishing  a  basis 
for  the  claim,  of  at  least  one  musical 
work  or  sound  recording  embodied  in  a 
digital  musical  recording  or  an  analog 
musical  recording  lawfully  made  under 
title  17  U.S.C.  that  has  been  distributed 
(as  that  term  is  defined  in  17  U.S.C 
1001(6)).  and  that,  during  the  period  to 
which  the  royalty  payments  claimed 
pertain,  has  been 

(i)  Distributed  (as  that  term  is  defined 
in  17  U.S.C.  1001(6))  in  the  form  of 
digital  musical  recordings  or  analog 
musical  recordings,  or 
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(ii)  Disseminated  to  the  public  in 
transmissions. 

(b)  Claims  shall  bear  the  original 
signature  of  the  claimant  or  of  a  duly 
authorized  representative  of  the 
claimant. 

(c)  In  the  ei^ent  that  the  legal  name 
and/or  full  address  of  the  claimant 
changes  after  the  filing  of  the  claim,  the 
claimant  shall  notify  the  Tribunal  of 
such  change  within  thirty  days  of  the 
change,  or  the  claim  may  be  subject  to 
dismissal. 

(d)  If  an  interested  copyright  party 
intends  to  file  claims  against  more  than 
one  Subfund,  each  such  claim  must  be 
filed  separately  with  the  Copyright 
Royalty  TribunaL  Any  claim  that 
purports  to  file  against  more  than  one 
subfund  will  be  rejected. 

1311.4    CompUanca  wMt  statutory  data*. 

Claims  filed  with  the  Copyright 
Royalty  Tribunal  shall  be  considered 
timely  filed  only  if: 

(a)  They  are  received  in  the  offices  of 
the  Copyright  Royalty  Tribunal  during 
normal  business  hours  during  the 
months  of  January  or  Febrxiary,  or 

(b)  They  are  properly  addressed  to  the 
Copyright  Royalty  Tribunal.  1825 
Connecticut  Avenue,  NW.,  suite  918, 
Washington,  DC  20009  and  they  are 
deposited  with  sufficient  postage  with 
the  United  States  Postal  Service  and 
bear  a  January  or  February  U.S. 
postmark.  Claims  dated  only  with  a 
business  meter  that  are  received  after 
the  last  day  of  February  will  not  be 
accepted  as  having  been  timely  filed.  No 
claim  may  be  filed  by  fecsimile 
transmission. 

§311.5    Forma. 

The  Copyright  Royalty  Tribunal  does 
not  provide  printed  forms  for  the  filing 
of  claims. 

Dated  January  27, 1993. 
Cindy  Daub. 
Omirman. 
|FR  Doc  93-2303  Filed  1-28-93:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

49  CFR  Chapter  VI 

Policy  Statement  on  EUgibiMy  for 
Funding  of  Warranties  on  Heavy-Duty 
Buses;  Clarification 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACTION:  Notice  of  policy  statement. 

SUMMARY:  Today's  document  clariHes 
the  Federal  Transit  Administration's 
(FTA)  policy  on  eligibility  for  capital 
funding  of  warranties  on  heavy-duty 
buses  with  a  minimum  service  life  of  12 
years  or  500,000  miles.  This  notice  will 
assist  grantees  in  interpreting  capital 
grant  eligibility  for  vehicle  subsystems 
and  components,  by  clarifying  the 
defmition  of  a  standard  warranty. 

DATES:  This  clarification  is  effiective  for 
bus  procurements  made  with  funds 
obligated  by  FTA  after  January  1, 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 

George  Izumi,  Office  of  Grants 
Management.  202-366-6475.  TDD  202- 
366-4567. 

SUPPLEMENTARY  INFORMATION: 

Policy  Statement  Clarification:  Funding 
Eligibility  of  Warranties  on  Heavy-Duty 
Buses 

Background  and  Purpose 

The  FTA  policy  concerning  eligibility 
for  capital  funding  of  warranties  on 
heavy-duty  buses  with  a  minimum 
service  life  of  12  years  or  500,000  miles 
previously  has  been  that  "standard" 
warranties  are  eligible  capital  costs  as 
part  of  the  purchase  of  buses,  while 
"extended"  warranties  are  operating 
costs.  Due  to  difficulties  in  interpreting 
this  warranty  policy,  the  FTA  is  issuing 
this  notice  to  clarify  the  warranty 
provisions  that  are  eligible  for  capital 
funding. 

Scope  and  Effective  Date 

This  policy  applies  to  all  bus 
procurements  made  with  funds 
obligated  after  January  1, 1993. 


Summary  of  Provisions 

Complete  Bus 

The  complete  bus  is  warranted  and 
guaranteed  to  be  free  from  defects  due 
to  design  or  workmanship  for  one  year 
or  50,000  miles,  whichever  comes  first; 
beginning  on  the  in-service  date  or  date 
of  acceptance,  whichever  comes  first, 
for  each  bus.  During  this  warranty 
period,  the  bus  shall  maintain  its 
structural  integrity.  The  warranty  is 
based  on  normal  operation  of  the  bus 
under  the  operating  conditions 
prevailing  in  the  operator's  locale. 

Subsystems  and  Components 

Specific  subsystems  and  components 
are  warranted  and  guaranteed  to  be  free 
from  defects  and  related  defects  for  the 
following  times  or  mileages: 
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These  warranty  levels  are 
recommended,  but  are  not  required. 
However,  warranties  that  exceed  the 
recommended  periods  are  not  eligible 
for  capital  funds,  but  may  be  eligible  for 
operating  assistance.  The  provisions 
listed  above  (other  than  the  structural 
integrity  corrosion  item)  are  the  same  as 
those  listed  in  the  current  edition  of  an 
April  1977  report  issued  by  the 
American  Public  Transit  Association, 
entitled  Baseline  Advanced  Design 
Transit  Coach  Specifications,  otherwise 
known  as  the  "White  Book". 

Issued  on:  January  19. 1993. 
Brian  W.  Clymtr, 

Administrator. 
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This  section  o«  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  o<  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  niaking  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1040 

(Docktl  No.  AO-225-A45;  OA-92-10) 

Milk  irt  the  Southerrt  Michigan 
Marketing  Area;  Supplemental  Notice 
of  Hearing  on  Proposed  Amendments 
to  Tentative  Marketing  Agreement  and 
Order 

AGENCY:  Agricuitural  Marketing  Service, 
USDA. 

ACTION:  Supplemental  notice  of  public 
hearing  on  proposed  rulemaking. 

SUMMARY:  This  notice  changes  the 
location  of  a  hearing  on  proposals  to 
amend  the  pricing  provisions  of  the 
Southern  Michigan  Federal  milk 
marketing  order  and  adds  an  additional 
proposal  to  be  considered  at  the  hearing. 
The  additional  proposal  would  amend 
the  pool  plant  definition  to  include 
shipments  of  produeer  milk  to  a 
partially  regulated  distributing  plant 
when  determining  the  qualifications  of 
pool  supply  plants. 
DATES:  The  hearing  will  convene  at  9 
a.m.  on  February  17, 1993. 
ADDRESSES:  The  hearing  will  be  held  at 
the  Novi  Hilton  Hotel,  21111  Haggerty 
Road  (1-275  at  8-mile  exit),  Novi, 
Michigan  48375,  Telephone  (313)  349- 
4000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Constance  M.  Brenner,  Marketing 
Specialist,  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch,  room  2968, 
South  Building.  P.O.  Box  96456, 
Washington,  DC  20090-6456,  (202)  720- 
7311. 

SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Hearing:  Issued  December  3, 
1992,  published  December  10,  1992  (57 
FR  58418). 

This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and 
557  of  title  5  of  the  United  States  Code 
and,  therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 


This  notice  is  supplemental  to  ihe 
notice  of  hearing  which  was  issued  on 
December  3, 1992,  and  published  in  the 
Federal  Register  on  December  10,  1992 
157  FR  58418).  Notice  is  hereby  given 
that  the  location  of  the  aforesaid  hearing 
has  been  changed  to  the  Novi  Hilton 
Hotel,  21111  Haggerty  Road  (1-275  at  8- 
mile  exit),  Novi,  Michigan  48375. 
beginning  at  9  a.m.  local  tiR)e,  on 
February  17, 1993,  with  respect  to 
proposed  amendments  previously 
announced  and  to  fin  additional 
proposed  amendment  to  the  tentative 
marketing  agreement  and  to  the  order 
regulating  the  handling  of  milk  in  the 
Southern  Michigan  marketing  area. 

The  hearing  is  called  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
part  900). 

The  purpose  of  the  hearing  is  to 
receive  evidence  with  respect  to  the 
economic  and  marketing  conditions 
which  relate  to  the  previously 
announced  proposed  amendments,  and 
to  the  additional  proposed  amendment 
hereinafter  set  forth,  and  any 
appropriate  modifications  thereof,  to  the 
tentative  marketing  agreement  and  to 
the  order. 

The  Department  of  Agriculture  is 
committed  to  carrying  out  its  statutory 
and  regulatory  mandates  in  a  manner 
that  best  serves  the  public  interest. 
Therefore,  where  legal  discretion 
permits,  the  Department  actively  seeks 
to  promulgate  regulations  that  promote 
economic  growth,  create  jobs,  are 
minimally  burdensome  and  are  easy  for 
the  public  to  understand,  use  or  comply 
with.  In  short,  the  Department  is 
committed  to  issuing  regulations  that 
maximize  net  benefits  to  society  and 
minimize  costs  imposed  by  those 
regulations.  This  principle  is  articulated 
in  President  Bush's  January  28, 1992, 
memorandum  to  agency  heads,  and  in 
Executive  Orders  12291  and  12498.  The 
Department  applies  this  principle  to  the 
fullest  extent  possible,  consistent  with 
law. 

In  this  regard,  the  Department 
believes  that  public  input  from  all 
interested  persons  can  be  invaluable  to 
ensuring  that  the  final  regulatory 
product  is  minimally  burdensome  and 
maximally  efficient.  Therefore,  the 


Department  specifically  seeks  comments 
and  suggestions  from  the  public 
regarding  any  less  burdensome  or  more 
efficient  alternative  that  would 
accomplish  the  purposes  described  in 
the  proposals  to  be  considered  at  the 
hearing. 

Actions  under  the  Federal  milk  order 
program  are  subject  to  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354).  This 
Act  seeks  to  ensure  that,  urithin  the 
statutory  authority  of  a  program,  the 
regulatory  and  information 
requirements  are  tailored  to  the  size  and 
native  of  small  businesses.  For  the 
purposes  of  the  Act,  a  dairy  farm  is  a 
"small  business"  if  it  has  an  annua] 
gross  revenue  of  less  than  $500,000,  and 
a  dairy  products  manufacturer  is  a 
"smaU  business"  if  it  has  fewer  than  500 
employees.  Most  parties  subject  to  a 
milk  order  are  considered  as  a  small 
business.  Accordingly,  interested  parties 
are  invited  to  present  evidence  on  the 
probable  regulatory  and  informational 
impact  of  the  hearing  proposals  on 
small  husinesses.  Also,  parties  may 
suggest  modifications  of  these  proposals 
for  the  purpose  of  tailoring  their 
applicability  to  small  businesses. 

The  amendments  to  the  rules 
proposed  herein  have  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  They  are  not  intended  to 
have  retroactive  effect.  If  adopted,  the 
proposed  amendments  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  poUcies,  unless  they 
present  an  irreconcilable  conflict  with 
these  rules. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608(1 5)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
the  law  and  requesting  a  modification  of 
an  order  or  to  be  exempted  from  the 
order.  A  handler  is  afforded  the 
opportunity  for  a  hearing  on  the 
petition.  After  a  hearing  the  Secretary 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
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later  than  20  days  after  date  of  the  entry 
of  the  ruhng. 

Interested  parties  who  wish  to 
introduce  exhibits  should  provide  the 
Presiding  Officer  at  the  hearing  with  4 
copies  of  such  exhibits  for  the  OfHcial 
Record.  Also,  it  would  be  helpful  if 
additional  copies  are  available  for  the 
use  of  other  participants  at  the  hearing. 

List  of  Subfects  in  7  CFR  Part  lOM 

Milk  marketing  orders. 
The  authority  citation  for  7  CFR  part 
1040  continues  to  read  as  follows: 

Audiarity:  Sees.  1-19. 48  Stat  31.  as 
amended:  7  U.S.C.  601-674. 

The  proposed  amendment,  as  set  forth 
below,  has  not  received  the  approval  of 
the  Secretary  of  Agriculture. 

Proposed  tty  Michigan  Milk  Pmducers 
Association:  Proposal  No.  5: 

Revise  §  1040.7  by  adding  paragraph 
(b)(5)(iii)  to  read  as  follows: 

i104a7    PoolplwiL 

•  •         •         •         • 

(b)  •   •   • 

(5)  •  •  • 

(iii)  A  partially  regulated  distributing 
plant  that  is  neither  an  other  order 
plant,  a  producer-handler  plant,  nor  an 
exempt  plant  and  from  which  there  is 
route  disposition  in  consumer-type 
packages  or  dispenser  units  in  the 
marketing  area  during  the  month. 

•  •        •        •        • 

Copies  of  this  supplemental  notice  of 
hearing,  the  original  notice  and  the 
order  may  be  procxired  from  the  Market 
Administrator,  or  6t>m  the  Hearing 
Clerk,  room  1083,  South  Building. 
United  States  Department  of 
Agriculture,  Washington,  DC  20250,  or 
may  be  inspected  there. 

Copies  or  the  transcript  of  testimony 
taken  at  the  hearing  will  not  be  available 
for  distribution  through  the  Hearing 
Clerk's  Office.  If  you  wish  to  purchase 
a  copy,  arrangements  may  be  made  with 
the  reporter  at  the  hearing. 

From  the  time  that  a  hearing  notice  is 
issued  and  until  the  issuance  of  a  final 
decision  in  a  proceeding.  Department 
employees  involved  in  the  decisional 
process  are  prohibited  from  discussing 
the  merits  of  the  hearing  issues  on  an  ex 
parte  basis  with  any  person  having  an 
interest  in  the  proceeding.  For  this 
particular  proceeding,  the  prohibition 
applies  to  employees  in  the  following 
organizational  units: 

Office  of  the  Secretary  of  Agriculture 
OfHce  of  the  Administrator,  Agricultural 

Marketing  Service 
Office  of  the  General  Counsel,  Dairy  Division. 

Agricultural  Marketing  Service 

(Washington  Office  only) 
(Office  of  the  Market  Adininistrator. 

Southern  Michigan  Marketing  Area 


Procedural  matters  are  not  subject  to 
the  above  prohibition  and  may  be 
discussed  at  any  time. 

Dated:  January  19, 1993. 
Daaiel  Haley, 
Administrator. 
(FR  Doc.  93-1963  Filed  1-28-93;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  332 
RIN  3064-AA01 

Powera  Inconsistent  With  Purposes  of 
Federal  Deposit  Insurance  Law 

AGBCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Proposed  rule. 

SUMMARY:  The  FDIC  is  proposing  to 
remove  its  regulations  which,  subject  to 
certain  exceptions,  prohibits  an  state 
nonmember  insured  bank  from  doing  a 
surety  business;  insuring  the  fidelity  of 
others;  engaging  in  the  insuring, 
guaranteeing  or  certifying  of  titles  to  real 
estate;  and  guaranteeing  the  obligations 
of  others.  This  action  is  being  proposed 
as,  in  the  FDIC's  opinion,  new  section 
24  of  the  Federal  Deposit  Insurance  Act 
(FDI  Act)  effectively  covers  this  area. 
That  section  of  the  FDI  Act  Umits  the 
"as  principal"  activities  of  insured  state 
banks  to  the  activities  permissible  for 
national  banks  unless  a  state  bank 
obtains  the  FDIC's  consent. 
DATES:  Comments  must  be  received  by 
March  30, 1993. 

ADDRESSES:  Send  comments  to  Hoyle  L. 
Robinson,  Executive  Secretary,  Federal 
Deposit  Insurance  Corporation,  550  17th 
Street,  NW.,  Washington,  DC  20429. 
Comments  may  be  hand  delivered  to 
room  F-400, 1776  F  Street,  NW., 
Washington,  DC  on  business  days 
between  8:30  a.m.  and  5  p.m.  Comments 
may  also  be  inspected  in  room  F-402 
between  8:30  a.m.  and  5  p.m.  on 
business  days.  (FAX  number:  (202)  898- 
3838.1 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  L.  Vaughn,  Examination 
Specialist,  (202)  898-6759.  Shirley  K. 
Basse,  Review  Examiner.  (202)  898- 
6815,  or  Cheryl  A.  Steffen,  Review 
Examiner,  (202)  898-6768,  Division  of 
Supervision,  FDIC,  550  17th  Street, 
NW.,  Washington,  DC,  20429;  Pamela 
E.F.  LeCren,  Counsel,  (202)  898-3730, 
Counsel,  or  Grovetta  N.  Gardineer,  (202) 
898-3905,  Senior  Attorney,  Legal 
Division,  FDIC,  550  17th  Street.  NW., 
Washington.  DC  20492;  or  David  K. 
Home,  (202)  898-3981,  Financial 


Economist,  Division  of  Research  and 
Statistics,  FDIC.  550  17th  Street.  NW.. 
Washington,  DC  20429. 
SUPPt.EMENTARY  INFORMATION:  Part  332  of 
the  FDIC's  regulations  (12  CFR  part 
332),  "Powers  Inconsistent  with 
Purposes  of  Federal  Deposit  Insurance 
Law",  prohibits  any  state  nonmember 
insured  bank  (except  a  District  bank) 
from  exercising  or  assuming  the  power 
to  (1)  do  a  surety  business,  (2)  insure  the 
fidelity  of  others,  (3)  engage  in  the 
insuring,  guaranteeing  or  certifying  of 
titles  to  real  estate,  or  (4)  guarantee  or 
become  surety  upon  the  obligations  of 
others  except  as  provided  in 
§  347.3(c)(1)  of  the  FDIC's  regulations 
(12  CFR  347.3(c)(1)). 

Section  347.3(c)(1)  provides  that  a 
bank's  foreign  branches  may  guarantee 
customer's  debts  or  otherwise  agree  for 
their  benefit  to  make  payments  on  the 
occurrence  of  readily  ascertainable 
events  if  the  guarantee  or  agreement 
specifies  the  branch's  maximum 
monetary  liability.  The  guarantee  or 
agreement  shall  be  combined  with  all 
standby  letters  of  credit  and  loans  for 
purposes  of  applying  any  limitation  on 
loans  that  the  bank  may  make. 

The  general  prohibition  found  in  part 
332  does  not  apply  to  acceptances, 
endorsements,  or  letters  of  credit  made 
or  issued  in  the  usual  course  of  the 
banking  business.  Nor  does  the 
prohibition  apply  in  the  case  of  check 
guaranty  card  programs,  customer- 
sponsored  credit  card  programs,  and 
similar  arrangements  in  which  a  bank 
undertakes  to  guarantee  the  obligations 
of  individuals  who  are  its  retail  banking 
deposit  customers  provided  that  the 
bank  establishes  the  creditworthiness  of 
the  individual  before  undertaking  to 
guarantee  his/her  obligations. 
Additionally,  any  such  arrangements  to 
which  any  of  the  bank's  principal 
shareholders,  directors,  or  executive 
officers  are  a  party  must  be  in 
compliance  with  applicable  provisions 
of  Federal  Reserve  Board  Regulation  O 
(12  CFR  part  215)  which  pertains  to 
loans  to  insiders. 

Over  the  years  the  FDIC  has 
recognized  two  interpretive  exceptions 
to  the  general  prohibition  on  a  bank 
acting  as  a  surety  or  guaranteeing  the 
obligations  of  others:  (1)  If  the  bank  has 
a  segregated  deposit  sufficient  in 
amount  to  cover  the  bank's  potential 
liability,  or  (2)  if  the  bank  has  a 
substantial  interest  in  the  performance 
of  the  transaction. 

Part  332  was  adopted  by  the  FDIC  in 
1946  and  has  remained  essentially 
unchanged  since  then  except  for  the 
addition  of  the  language  allowing  for 
check  guaranty  programs  and  customer- 
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sponsored  credit  card  programs. 
Because  of  recent  legislative  changes, 
the  FDIC  is  proposing  to  eliminate  part 
332. 

Chi  December  19, 1991,  President 
George  Bush  signed  into  law  the  Federal 
Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (FDIOA,  Pub. 
L.  102-242, 105  Stat.  2236).  Section  303 
of  FUCIA  added  section  24  to  the 
Federal  Deposit  Insurance  Act. 
"Activities  of  Insured  State  Beaks"  ffDI 
Act,  12  U.S.C.  1831a).  With  certain 
exceptions,  section  24  of  the  FDI  Act 
limit*  the  activities  and  equity 
investments  of  state  chartered  insured 
banks  to  the  activities  and  equity 
investments  that  are  permisMble  for 
national  banks.  While  much  of  section 
24  is  not  effective  until  December  19, 
1992,  the  portions  of  section  24  dealing 
with  equity  investments  were  effective 
upon  enactment,  December  19, 1991. 
The  remaining  portions  of  section  24 
dealing  writh  activities  of  insured  state 
banks  and  their  majority-owned 
subsidiaries  are  effective  December  19, 
1992, 

Section  24(a)  (12  U.S.C  1831a{a)) 
piovidesthat  after  December  19, 1992, 
no  insured  state  bank  may  engage  as 
principal  in  any  type  of  activity  that  is 
not  permissible  for  a  national  bank 
unless  the  bank  meets,  and  continues  to 
meet,  the  applicable  capital  standards 
prescribed  by  the  appropriate  Federal 
banking  agency  and  the  FDIC 
determines  that  the  activity  would  not 
pose  a  signiHcant  risk  to  the  deposit 
insurance  fund  of  which  the  bank  is  a 
member. 

The  FDIC  is  precluded  by  section  24 
from  allowing  any  insured  state  bank  to 
underwrite  insurance  if  a  national  bank 
could  not  do  so.  This  general 
prohibition  does  not  apply,  however,  in 
the  case  of  (1)  any  insured  state  bank, 
and  any  subsidiary  of  an  insured  state 
bank,  that  provided  insurance  on  or 
befoi«  September  30, 1991  which  was 
reinsured  in  whole  or  in  part  by  the 
Federal  Crop  Insurance  Corporation  (see 
section  24(b)(2))  or  (2)  any  well- 
capitalized  bank  that  was  lawfully 
providing  insurance  as  principal  on 
November  21, 1991  (see  section 
24(d)(2)(B)).  The  insurance 
underwriting  activities  of  a  bank  • 
covered  by  paragraph  (d)(2)(B)  of 
section  24  (12  U.S.C.  1831a(d)(2)(B))  are 
limited  imder  the  exception,  however, 
to  providing  insurance  of  the  same  type 
to  residents  of  the  state  in  which  the 
bank  was  underwriting  insurance  on  the 
relevant  date,  individuals  employed  in 
that  state,  and  any  person  to  whom  the 
bank  has  provided  insurance  without 
interruption  since  such  person  resided 
in  or  was  employed  in  that  state. 


The  FDIC  adt^ted  final  regulaticm  (12 
CFR  part  362)  implementing  the  equity 
investment  restrictions  of  section  24  on 
October  27, 1992  (57  FR  53213, 
November  9, 1992)  and  is  elsewhere  in 
today's  Federal  Register  proposing  an 
amendment  to  part  362  which  would 
implement  the  activity  restrictions  of 
section  24. 

Given  the  statutory  prohibitions 
contained  in  section  24  pertaining  to 
insurance  underwriting,  and  in  as  much 
as  the  FDIC  has  been  given  a  specific 
statutory  charge  to  review  and  approve 
any  as  principal  activity  that  an  insiu«d 
state  bank  may  wish  to  conduct  if  that 
activity  is  not  permissible  for  a  national 
bank,  there  may  no  longer  be  a  need  to 
retain  part  332  as  part  of  the  FDIC's 
regulations.  Removing  part  332  would 
eliminate  confiision  that  may  otherwise 
be  created  as  a  result  of  any  overlap 
between  part  332  and  section  24. 

If  part  332  is  eliminated,  the  question 
of  whether  or  not  an  insured  state  bank 
may  conduct  any  of  the  activities 
presently  listed  in  part  332  will  be 
resolved  under  the  provisions  of  section 
24  and  part  362.*  If  an  activity  is  one 
that  is  not  permissible  for  a  national 
bank,  the  state  bank  will  not  be 
permitted  to  engage  in  the  activity 
unless  it  meets  its  capital  requirements 
and  the  FDIC  finds  that  the  activity  will 
not  pose  a  significant  risk  to  the  deposit 
insurance  hind.  Thus,  the  FDIC  is 
confident  that  the  removal  of  part  332 
should  not  have  an  adverse  effect  on  the 
deposit  insurance  fond. 

There  is  the  possibility  that  some 
activities  currently  prohibited  by  part 
332  may  not  be  subject  to  the  FDIC's 
review  under  part  362  in  which  case  the 
removal  of  part  332  would  allow  some 
activities  to  go  forward  that  have  been 
pnAibited  under  the  FDIC's  regulations 
for  many  years.  It  is  the  FDIC's  opinion, 
however,  that  that  possibility  is  limited. 
For  example,  (1)  national  banks  are 
permitted  by  regulations  of  the  Office  of 
the  Comptroller  of  the  Currency  to  act 
as  surety  or  guarantor  of  the  obligations 
of  others  if  the  bank  holds  a  segregated 
deposit  or  the  bank  has  a  substantial 
interest  in  the  transaction,  and  (2) 
section  24  prohibits  a  state  bank  from 
insuring  the  fidelity  of  others  (it  is  after 
all  insurance  underwriting)  except  to 
the  extent  that  a  national  bank  may  be 
able  to  itself  underwrite  the  fidelity  of 
others.  To  the  extent  that  any  gap  would 
be  created  by  removing  part  332,  it  is 


worthy  of  note  that  Congress  did  not 
itself  opt  to  restrict  state  banks  from 
engaging  in  activities  that  are 
permissible  for  national  banks.* 

Comment  is  sought  on  whether  the 
FDIC  should  take  the  above  described 
action.  Specifically,  the  FDIC  is 
interested  in  receiving  the  views  of  any 
parties  who  believe  that  removing  part 
332  will  create  a  regulatory  gap. 

Regulatory  Flexibility  Analysis 

The  Board  of  Directors  has  concluded 
that  the  proposed  amendment,  if 
adopted,  will  not  impose  a  significant 
economic  hardship  on  small 
institutions.  The  proposal  does  not 
estabUsh  any  recordkeeping  or  reporting 
requirements  that  necessitate  the 
expertise  of  specialized  accountants, 
lavtryers,  or  managers.  The  proposal 
would  in  fact  make  it  easier  for  banks 
to  comply  with  the  FDIC's  regulations 
and  the  provisions  of  the  FDI  Act.  may 
in  some  instances  afford  state  banks  the 
opportunity  to  conduct  activities 
previously  prohibited,  and  may  aftbrd 
some  banks  the  opportunity  to  ask  the 
FDIC's  consent  to  conduct  an  activity 
that  was  previously  prohibited.  The 
Board  of  Directors  therefore  hereby 
certifies  pursuant  to  section  605  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  605) 
that  the  proposal,  if  adopted,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

List  of  SubiecU  ia  12  CFR  Part  332 

Banks,  Banking. 

In  consideration  of  the  foregoing,  the 
FDIC»  under  the  authority  of  12  U.S.C. 
1819,  hereby  proposes  to  amend  chapter 
III,  title  12  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  332— tREMOVEDl 

1.  Part  332  is  removed  and  reserved. 

By  Order  of  the  Board  of  Directors. 

Dated  at  Washington.  D.C  this  12th  day  of 
January.  1993. 

Federal  Deposit  Insurance  Ckirporation. 
Hoyle  L.  Robinson. 
Executive  Secretary. 

|FR  Doc.  9i-1474  Filed  l-2»-93;  845  am) 
BHJJNG  cooe  •n4-oi-M 


» Insured  stale  banks  are  reminded  that  the  FDIC 
kas  proposed  an  amendment  to  part  362  elsewheie 
in  today's  Federal  Register.  That  proposal,  among 
other  things,  carries  over  the  exceptions  from  part 
332  pertaining  to  guarantees  by  foreign  branches  of 
U.S.  banks  and  customer-sponsored  credit  card 
prograois. 


'  The  FOICs  authority  to  do  so  was  ixX  affected 
by  section  24,  however,  as  evidenced  by  paragraph 
(i)  of  section  24  which  indicates  that  itothing  in 
section  24  is  to  be  construed  as  limiting  the 
authority  of  the  FIMC  or  any  other  appropriate 
federal  or  state  regulatory  authority  to  etablisfc 
conditions  or  restriction  tha«  are  more  striageai 
than  section  24. 
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12  CFR  Part  333 
RIN3064-AA55 

Extension  of  Corporate  Powers 

agency:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Proposed  rule. 

summary:  The  FDIC  is  proposing  to 
amend  its  regulations  on  extension  of 
corporate  powers  to  remove  a  provision 
that  makes  certain  prohibitions  which 
are  applicable  to  state  chartered  savings 
associations  applicable  to  state  banks 
that  are  members  of  the  Savings 
Association  Insurance  Fund  (SAIF). 
SAIF  member  state  banks  would 
thereafter  be  subject  to  the  restrictions 
of  FDIC  regulations  on  activities  and 
investments  of  insured  state  banks  in 
lieu  of  the  restrictions  presently  found 
in  existing  regulations  on  extension  of 
corporate  powers.  The  FDIC  in  a  related 
rulemaking  published  elsewhere  in 
today's  Federal  Register  is  proposing  to 
amend  its  regulations  whirJ)  place 
restrictions  on  the  activities  and  equity 
investments  of  insured  state  banks  and 
their  majority-owned  subsidiaries.  The 
eHect  of  this  proposed  amendment 
would  be  to  treat  SAIF  member  state 
banks  and  Bank  Insurance  Fund 
member  state  banks  the  same  rather 
than  subject  the  former  to  any 
additional,  or  contrary,  restrictions 
based  on  insurance  fund  membership. 
DATES:  Comments  must  be  received  by 
March  30, 1993. 

ADDRESSES:  Send  comments  to  Hoyle  L. 
Robinson,  Executive  Secretary,  Federal 
Deposit  Insurance  Corporation,  550  17th 
Street  NW.,  Washington,  DC  20429. 
Comments  may  be  hand  delivered  to 
room  F-400, 1776  F  Street  NW., 
Washington,  DC  on  business  days 
between  8:30  a.m.  and  5  p.m.  Comments 
may  also  be  inspected  in  room  F-402 
between  8:30  a.m.  and  5  p.m.  on 
business  days.  |FAX  number:  (202)  898- 
3838.) 

FOR  FURTHER  INFORMATION  CONTACT: 

Curtis  L.  Vaughn,  Examination 
Specialist,  (202)  898-6759,  Shirley  K. 
Basse,  Review  Examiner,  (202)  898- 
6815,  or  Cheryl  A.  Steffen,  Review 
Examiner,  (202)  898-6768,  Division  of 
Supervision.  FDIC.  550  17th  Street  NW., 
Washington.  DC  20429;  Pamela  E.F. 
LeCren.  Counsel.  (202)  898-3730. 
Counsel,  or  Grovetta  N.  Gardineer,  (202) 
898-3905,  Senior  Attorney,  Legal 
Division.  FDIC.  550  17th  Street  NW.. 
Washington.  DC  20429;  or  David  K. 
Home,  (202)  896-3981,  Financial 
Economist,  Division  of  Research  and 
Statistics,  FDIC,  550  17th  Street  NW., 
Washington,  DC  20429. 


SUPPLEMENTARY  INFORMATION:  On 
December  19,  1991,  President  George 
Bush  signed  into  law  the  Federal 
Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (FDICIA.  Pub. 
L  102-242,  105  Stat.  2236).  Section  303 
of  FDICIA  added  section  24  to  the 
Federal  Deposit  Insurance  Act. 
"Activities  of  Insured  State  Banks"  (FDI 
Act,  12  U.S.C.  1831a).  With  certain 
exceptions,  section  24  of  the  FDI  Act 
limits  the  activities  and  equity 
investments  of  state  chartered  insured 
banks  to  the  activities  and  equity 
investments  that  are  permissible  for 
national  banks.  While  much  of  section 
24  is  not  effective  until  December  19, 
1992,  the  portions  of  section  24  dealing 
with  equity  investments  were  effective 
upon  enactment,  December  19, 1991. 
The  remaining  portions  of  section  24 
dealing  with  activities  of  insured  state 
banks  and  their  majority-owned 
subsidiaries  are  effective  December  19, 
1992. 

Section  24(a)  (12  U.S.C.  1831(a)) 
provides  that  after  December  19. 1992, 
no  insured  state  bank  may  engage  as 
principal  in  any  type  of  activity  that  is 
not  permissible  for  a  national  bank   . 
unless  the  bank  meets,  and  continues  to 
meet,  the  applicable  capital  standards 
prescribed  by  the  appropriate  federal 
banking  agency  and  the  FDIC 
determines  that  the  activity  would  not 
pose  a  significant  risk  to  the  deposit 
insurance  fund  of  which  the  bank  is  a 
member. 

The  FDIC  is  precluded  by  section  24 
from  allowing  any  insured  state  bank  to 
underwrite  insurance  if  a  national  bank 
could  not  do  so.  This  general 
prohibition  does  not  apply,  however,  in 
the  case  of  (1)  any  insured  state  bank, 
and  any  subsidiary  of  an  insured  state 
bank,  that  provided  insurance  on  or 
before  September  30, 1991  which  was 
reinsured  in  whole  or  in  part  by  the 
Federal  Crop  Insurance  Corporation  (see 
section  24(b)(2))  or  (2)  any  well- 
capitalized  bank  that  was  lawfully 
providing  insurance  as  principal  on 
November  21, 1991  (see  section 
24(d)(2)(B)).  The  insurance 
underwriting  activities  of  a  bank 
covered  by  paragraph  (d)(2)(B)  of 
section  24  (12  U.S.C.  1831a(d)(2)(B))  are 
limited  under  the  exception,  however, 
to  providing  insurance  of  the  same  type 
to  residents  of  the  state  in  which  the 
bank  was  underwriting  insurance  on  the 
relevant  date,  individuals  employed  in 
that  state,  and  any  person  to  whom  the 
bank  has  provided  insurance  without 
interruption  since  such  person  resided 
in  or  was  employed  in  that  state. 

Paragraph  (c)  of  section  24  (12  U.S.C. 
1831a(c)).  "Equity  Investments  by 
Insured  State  Banks",  provides  that  no 


insured  state  bank  may  directly  or 
indirectly  acquire  or  retain  any  equity 
investment  of  a  type  that  is  not 
permissible  for  a  national  bank.  Several 
exceptions  to  the  general  prohibition  on 
making  or  retaining  equity  investments 
are  found  in  paragraph  (c)  itself  and  in 
subsequent  paragraphs  of  section  24  In 
addition,  paragraph  (c)  provides  a 
"transition  rule"  that  requires  insured 
state  banks  to  divest  prohibited  equity 
investments  as  quickly  as  can  be 
prudently  done  but  in  no  event  later 
than  December  19, 1996.  The  FDIC  is 
given  the  authority  to  establish 
conditions  and  restrictions  governing 
the  retention  of  the  prohibited 
investments  during  the  divestiture 
period.  Paragraph  (c)  expressly  provides 
for  an  exception  for  the  retention  or 
acquisition  of  equity  investments  in 
majority-owned  subsidiaries  and  equity 
investments  in  qualiHed  low  income 
housing  projects. 

Section  24(0  (12  U.S.C.  1831a(0). 
"Common  and  Preferred  Stock 
Investment",  also  effective  upon 
enactment  of  FDIQA,  provides  that  no 
insured  state  bank  may  directly  or 
indirectly  acquire  or  retain  any  equity 
investment  of  a  type,  or  in  an  amount, 
that  is  not  permissible  for  a  national 
bank  and  which  is  not  otherwise 
permitted  under  section  24.  Like 
paragraph  (c),  paragraph  (f)  contains 
several  exceptions  to  the  genera) 
prohibition. 

Paragraph  (f)(2)  creates  a  limited 
exception  for  investments  in  common  or 
preferred  stock  listed  on  a  national 
securities  exchange  and  shares  of 
registered  investment  companies.  The 
exception  allows  insured  state  banks 
that  are  located  in  a  state  that  as  of 
September  30, 1991  permitted  the  bank 
to  invest  in  common  or  preferred  stock 
listed  on  a  national  securities  exchange 
(listed  stock)  or  shares  of  an  investment 
company  registered  under  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a-l  et  seq.)  (registered  shares) 
which  made  or  maintained  investments 
in  listed  stock  or  registered  shares 
during  the  period  from  September  30, 
1990  to  November  26, 1991,  to  acquire 
and  retain  listed  stock  or  registered 
shares  up  to  a  maximum  of  100  percent 
of  the  bank's  capital  subject  to  the 
FDIC's  approval.  A  bank  must  file  a 
written  notice  with  the  FDIC  of  its 
intent  to  take  advantage  of  the  exception 
and  must  receive  the  FDIC's  approval 
before  it  can  lawfully  retain  or  acquire 
listed  stock  or  registered  ^shares 
pursuant  to  the  exceptio?i  provided  by 
paragraph  (f)(2).  If  a  bank  made 
investments  in  listed  stock  or  registered 
shares  during  the  relevant  period  that 
exceed  in  the  aggregate  100  percent  of 
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the  bank's  capital  as  measured  on 
December  19, 1991,  the  bank  must 
divest  the  excess  over  the  three  year 
period  beginning  on  December  19, 1991 
at  a  rate  of  no  lass  than  Vi  of  the  excess 
each  year. 

Paragraph  (dKD.  "Subsidiaries  of 
Insured  State  Banks.  In  General", 
provides  that  after  December  19, 1992  a 
subsidiary  of  an  insured  state  bank  may 
not  engage  as  principal  in  any  type  of 
activity  tKat  is  not  permissible  for  a 
subsidiary  of  a  national  bank  unless  the 
bank  meets,  and  continues  to  meet,  the 
applicable  capital  standards  prescribed 
by  the  appropriate  federal  banking 
agency  and  the  FDIC  determines  Uiat  the 
activity  will  not  pose  a  significant  risk 
to  the  deposit  insurance  fund.  As 
directed  oy  paragraph  (d)(2)(A),  the 
FDIC  cannot  approve  any  subsidiary  of 
an  insured  state  bank  engaging  in  any 
insurance  imderwriting  activity  that  is 
not  permissible  for  a  national  bank  and 
which  is  otherwise  not  excepted  by 
section  24.  Paragraph  (d)(2)(B)  of  section 
24  provides  an  exception  for  the 
retention  of  an  equity  interest  in  a 
subsidiary  that  was  engaged  "in  a  state" 
in  insurance  activities  "as  principal"  on 
November  21, 1991  so  long  as  the 
subsidiary's  activities  continue  to  be 
confined  to  offering  the  same  type  of 
insurance  to  residents  of  the  state, 
individuals  employed  in  the  state  and 
any  other  person  to  whom  the 
subsidiary  provided  insurance  as 
principal  without  interruption  since 
such  person  resided  in  or  was  employed 
in  the  state.  An  exception  is  also 
provided  for  a  title  insurance  subsidiary 
of  an  insured  state  bank  if  the  bank  was 
*  required  before  June  1. 1991  to  provide 
title  insurance  as  a  condition  oi  the 
bank's  initial  chartering  under  state  law 
and  control  of  the  bank  has  not  changed 
since  June  1, 1991. 

Paragraph  (e)  of  section  24  (12  U.S.C 
1831a(e))  indicates  that  nothing  in 
section  24  shall  be  construed  as 
prohibiting  an  insured  state  bank  in 
Massachusetts,  New  York  or 
Connecticut  from  owning  stock  in  a 
savings  bank  life  insurance  company 
provided  that  consumer  disclosures  are 
made. 

Section  24(g)  (12  U.S.C  1831a(g)) 
grants  the  FDIC  the  authority  to  make 
determinations  under  section  24  by 
regulation  or  order  and  section  24(i)  (12 
U.S.C  1831a(i))  indicates  that  nothing 
in  section  24  shall  be  construed  as 
limiting  the  authority  of  the  FDIC  to 
impose  more  stringent  restrictions  than 
those  set  out  in  section  24. 

TTie  FDIC  recently  adopted  a  new  part 
362  of  its  regulations  implementing  the 
equity  investment  restrictions  of  section 
24  and  is,  elsewhere  in  today's  Federal 


Register,  proposing  an  amendment  to 
part  362  that  wmild  add  a  number  of 
provisions  to  part  362  addressing  the 
activities  of  insured  state  bankx  and 
their  majority-owned  subsidiaries. 

On  April  30. 1991  the  FDIC  amended 
its  regulations  by  adding  a  new  §  333.3 
to  part  333,  "Extension  of  Corporate 
Powers"  (12  CFR  333.3).  That  section  (1) 
caused  state  banks  that  are  members  of 
the  Savings  Association  Insxiiance  Fund 
(SAIF  member  state  banks)  to  be  subject 
to  the  conditions  and  restrictions 
regarding  activities  and  equity 
investments  to  which  state  savings 
associations  are  subject  pursuant  to 
section  303.13  of  the  FDIC's  regulations 
(12  CFR  303.13);  (2)  subjected  SAIF 
member  state  banks  to  the  loan  to  one 
borrower  limits  found  in  section  5(u)  of 
the  Home  Owners'  Loan  Act  (HOLA.  12 
U.S.C.  5(u));  (3)  required  SAIF  member 
state  banks  to  deduct  from  their  capital 
any  investments  in  a  subsidiary  if  a 
savings  association  would  be  required  to 
do  so  under  section  5(tK5)  of  HOLA  (12 
U.S.C.  1464(t)(5));  (4)  subjected  SAIF 
member  state  banks  to  the  additional 
restrictions  on  transactions  with 
affiliates  found  in  section  11  of  HOLA 
(12  U.S.C.  1468):  (5)  required  SAIF 
member  state  banks  to  provide  the  FDIC 
notice  before  acquiring  or  establishing  a 
subsidiary  or  engaging  in  a  new  activity 
through  an  existing  subsidiary  (see 
§  303.13(f)  of  the  FDIC's  regulations  (12 
CFR  303.13(f));  and  (6)  required  any 
savings  association  that  converted  to  a 
SAIF  member  state  bank  to  file  a  capiul 
plan  if  upon  conversion  the  bank  did 
not  meet  the  minimimi  capital 
requirements  set  out  in  part  325  of  the 
FDIC's  regulations  (12  CFR  part  325). 
Section  303.13  was  adopted  by  the 
FDIC  on  December  12. 1989  (54  FR 
53540.  December  29, 1989)  in  order  to 
implement  section  28  of  the  FDI  Act  (12 
U.S.C  1831e)  which  placed  certain 
prohibitions  on  the  activities  and  equity 
investments  of  state  savings 
associations.  Section  28  was  added  to 
the  FDI  Act  as  part  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA.  Pub. 
L.  101-73, 103  Stat.  183  (1989)).  Section 
28  of  the  FDI  Act  and  §  303.13  of  the 
FDIC's  regulaUons  (12  CFR  303.13) 
prohibit  state  chartered  savings 
associations  from  acquiring  or  retaining 
any  equity  investment  of  a  type  or  in  an 
amount  that  is  not  permissible  for  a 
federal  savings  association.  State 
savings  associations  are  also  prohibited 
from  engaging  as  principal  in  any 
activity  that  is  not  permissible  for  a 
federal  savings  association  unless  the 
association  meets  its  fiilly  phased-in 
capital  requirements  and  the  FDIC 
determines  that  the  activity  will  not 


pose  a  significant  risk  to  the  deposit 
insiirance  fund. 

If  a  state  savings  association  meets  its 
fully  phased-in  capital  requirements 
and  the  FDIC  determines  that  there  is 
not  a  significant  risk  to  the  deposit 
insurance  fund,  a  state  savings 
association  may  acqvure  or  retain  an 
equity  investment  in  a  service 
corporation  that  would  not  be 
permissible  for  a  fsderal  savings 
association.  Equity  investments 
acquired  prior  to  August  8, 1989  that  are 
prohibited  investments  must  be 
divested  as  quickly  as  prudently 
possible  but  in  no  event  later  than  July 
1, 1994.  The  FDIC  may  set  conditions 
and  restrictions  governing  the  retention 
of  the  prohibited  equity  investments 
during  the  divestiture  period. 

"The  restrictions  described  above 
which  are  found  in  the  various 
provisions  of  HOLA  were  also  added  to 
federal  statute  by  FIRREA  as  was  the 
requirement  that  savings  associations 
give  the  FDIC  prior  notice  before 
acquiring  or  establishing  a  subsidiary  or 
conducting  new  activities  through  a 
subsidiary  (see  section  18(m)  of  the  FDI 
Act,  12  U.S.C.  1828(m)). 

It  was  the  determination  of  the  FDICs 
Board  of  Directors  when  section  333.3 
was  adopted  that  savings  associations 
which  convert  to  state  chartered  banks 
and  retain  their  membership  in  SAIF 
should  continue  to  be  subject  to  the 
safeguards  enacted  by  FIRREA.  The 
action  was  found  necessary  by  the 
Board  of  Directors  to  protect  SAIF  from 
harm  in  view  of  state  laws  which  might 
be  lax.  At  the  same  time,  however,  the 
Board  of  Directors  indicated  that  it  was 
not  its  intent  to  permanently  establish 
two  classes  of  state  banks  that  would  be 
treated  differently  based  upon  their 
membership  in  a  particular  deposit 
insurance  fund.  The  FDIC  subsequently 
undertook  a  review  of  the  issue  of 
expanded  bank  powers  with  the  hopes 
of  proposing  a  regulation  applicable  to 
all  state  banks.  Before  the  FDIC  could 
publish  a  proposal,  however,  Congress 
enacted  FDIOA  along  with  the 
provisions  of  section  24  concerning 
activities  and  equity  investments. 

In  light  of  the  enactment  of  section  24 
of  the  FDI  Act,  the  FDIC  amended 
§  333.3  to  allow  state  banks  to  be 
governed  by  the  equity  investment 
provisions  of  that  section  and  any 
regulations  adopted  by  the  FDIC 
pursuant  thereto  (57  FR  53211. 
November  9, 1992).  That  amendment 
did  not  address  the  issue  of  bank 
activities  nor  the  other  restrictions 
imposed  by  §  333.3  which  are  based 
primarily  on  sections  of  HOLA. 

"The  FDIC  is  now  proposing  to  amend 
part  333  by  removing  S  333  3  in  its 
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entirety.  It  is  the  FDIC's  considered 
opinion  that  it  was  the  intent  of 
congress  to  treat  all  banks  alike 
regardless  of  which  insurance  fund  they 
are  a  member.  By  removing  §  333.3,  the 
FDIC  would  be  implementing  that 
intent.  As  to  the  oUier  restrictions  that 
would  be  ehminated  if  §  333.3  is 
removed  (i.e.,  those  rooted  in  the 
provisions  of  HOLA  and  section  18(m) 
of  the  FDI  Act)  congress  could  have 
imposed  on  all  state  banks  a  loan  to  one 
borrower  hmit,  additional  affiliate 
transactions  restrictions,  prior  notice  of 
the  acquisition  or  establishment  of  any 
subsidiary,  and  capital  deductions  on 
investments  in  certain  subsidiaries  but 
did  not  do  so  when  it  enacted  FDIdA. 
That  Congress  did  not  require  that  such 
restrictions  be  imposed  does  not 
preclude  the  FDIC  from  imposing  those, 
or  similar,  restrictions,  provided  that 
there  is  a  safety  or  soundness  basis  to  do 
so.  (In  fact,  the  FDIC  has  proposed  to 
amend  part  362  of  the  FDIC's 
regulations  to  require  banks  to  deduct 
their  investments  in  subsidiaries  in 
certain  instances.)  The  Board  of 
Directors  is,  however,  presently  of  the 
opinion  given  the  enactment  of  section 
24  and  the  various  regulatory  reforms 
such  as  the  prompt  corrective  action 
provisions  of  the  FDI  Act  (12  U.S.C.  38) 
which  were  part  of  FDIQA,  that 
removing  the  additional  restrictions  on 
SAIF  member  state  banks  should  not 
pose  a  threat  to  the  SAIF  fund.  In  fact, 
SAIF  member  stale  banks  can  be 
expected  to  benefit  from  the  amendment 
as  it  will  alleviate  an  existing 
competitive  disparity  and  remove 
certain  additional  compliance  burdens. 
In  addition  to  any  other  comments  on 
the  proposal,  the  FDIC  is  interested  in 
receiving  comment  on  the  propriety  of 
eliminating  section  333.3  in  its  entirety. 
Should  the  FDIC  consider  amending 
section  333.3  so  as  to  make  SAIF 
member  state  banks  subject  only  to  the 
activities  and  restrictions  of  part  362  of 
the  FDIC's  regulations  and  leave  the 
remainder  of  the  section  in  tact?  If  so. 
why? 

Regulatory  Flexibility  Analysis 

The  Board  of  Directors  has 
determined  that  the  proposed 
amendment,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  amendment  will  not  netossitafe  the 
development  of  sophisticated 
recordkeeping  and  reporting  systems  by 
small  institutions  nor  the  expertise  of 
specialized  staff  accountants,  lawyers  or 
managers  that  small  institutions  are  less 
likely  to  have  absent  hiring  additional 
employees  or  obtaining  these  services 
from  outside  vendors.  On  the  contrary. 


the  proposed  amendment  will  relieve 
what  may  be  perceived  as  a  burden  on 
SAIF  member  state  banks  (both  large 
and  small)  in  that  they  are  currently 
subject  to  a  different  set  of  rules 
regarding  their  activities  than  that  to 
which  Bank  Insurance  Fund  member 
state  banks  (BIF)  are  subject.  As  a  result 
of  that  fact  SAIF  member  state  banks  are 
currently  subject  to  a  number  of 
additional  restrictions  and  compliance 
burdens  to  which  BIF  member  state 
banks  are  not  subject.  SAIF  member 
state  banks  are  presently  required  to 
comply  with  the  most  restrictive  rule 
and  therefore  must  determine  which 
rule  is  in  fact  the  more  restrictive.  This 
amendment  would  relieve  that  burden 
and  place  SAIF  member  state  banks  on 
a  par  with  BIF  member  state  banks. 

As  the  proposed  amendment  will  not 
have  a  disparate  economic  impact  on 
small  institutions,  the  FDIC  was  not 
required  to  conduct  a  Regulatory 
Flexibility  Act  analysis.  (See  section  605 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C  605)). 

List  of  Subjects  in  12  CFR  Pari  333 

Banks,  banking.  Corporate  powers. 
Trusts  and  trustees. 

In  consideration  of  the  foregoing,  the 
FDIC  hereby  proposes  to  amend  chapter 
lU,  title  12  of  the  Code  of  Federal 
Regulations  by  amending  part  333  as 
follows: 

PART  333— EXTENSION  OF 
CORPORATE  POWERS 

1.  The  authority  citation  for  pari  333 
is  proposed  to  be  revised  as  follows: 

Authority:  12  U  S.C.  1816, 1818. 1819. 

1333.3    [Removed] 

2.  Section  333.3  is  removed. 
By  Order  of  the  Board  of  Directors. 
Dated  at  Washington,  D.C  this  12th  day  of 

January,  1993. 

Federal  Deposit  Insurance  Corporation. 

Ho>-Ie  L.  Robinson, 

Executive  Secretary. 

[FR  Doc.  93-1475  Filed  1-28-93;  845  em] 
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12  CFR  Pari  362 
RiN  3064-AA29 

Activities  and  Investments  of  Insured 
State  Banks 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Proposed  rule. 

SUMMARY:  The  FDIC  is  proposing  to 
amend  its  regulations  governing  the 
activities  and  investments  of  insured 


state  banks.  The  proposal  implements 
new  section  24  of  the  Federal  Deposit 
Insurance  Act  (FDI  Act),  Under  the 
proposal,  an  insured  state  bank  must 
obtain  the  FDIC's  prior  consent  before 
directly,  or  indirectly  through  a 
subsidiary,  engaging  "as  principal"  in 
any  activity  that  is  not  permissible  for 
a  national  bank.  The  proposal 
establishes  a  number  of  exceptions  to 
the  general  prohibition,  sets  out 
application  procedures  for  requesting 
F1}IC's  consent;  sets  out  standard 
conditions  on  approval  that  will  be 
imposed  unless  otherwise  waived; 
identifies  "as  principal"  activities  for 
which  the  FDIC  will  not  give  its 
consent;  and  delegates  the  authority  to 
act  on  applications  to  the  Director  cf  the 
Division  of  Supervision  and  the 
Director's  designee. 
DATES:  Comments  must  be  received  by 
March  30. 1993. 

ADDRESSES:  Send  comments  to  Hoyle  L. 
Robinson,  Executive  Secretary,  Federal 
Deposit  Insurance  Corporation,  550  17lb 
Street  NW.,  Washington,  DC  20429. 
Comments  may  be  band  delivered  to 
room  F-402, 1776  F  Street  NW.. 
Washington,  DC  on  business  days 
between  8:30  a.m.  and  5  p.m.  (FAX 
number:  (202)  898-3838.)  Comments 
may  be  inspected  in  FDIC's  Reading 
Room,  room  7118,  550  17th  Street  NW. 
between  9  a.m.  and  4:30  p.m.  on 
business  days. 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  L.  Vaughn,  Examination 
Specialist,  (202)  89a-€759,  Shirley  K. 
Basse,  Review  Examiner,  (202)  898- 
6815,  or  Cheryl  A.  Steffen,  Review 
Examiner,  (202)  898-6768.  Division  of  • 
Supervision,  FDIC,  550  17th  Street, 
NW..  Washington.  DC  20429;  Pamela 
E.F.  LeCren,  Counsel,  (202)  898-3730. 
or  Grovetta  N.  Gardineer.  Senior 
Attorney,  (202)  89&-3905,  Legal 
Division,  FDIC,  550  17th  Street  NW.. 
Washington,  DC  20429;  or  David  K. 
Home.  Financial  Economist,  (202)  898- 
3981,  Division  of  Research  and 
Statistics,  FDIC,  550  17th  Street,  N'W.. 
Washington,  DC  20429. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  tbis  proposed  rule  has 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
pursuant  to  section  3504(h)  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  Comments  on  the 
collection  of  information  should  be 
directed  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Washington, 
DC,  20503,  Attention:  Desk  Officer  for 
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the  Federal  Deposit  Insurance 
Corporation,  with  copies  of  such 
comments  to  be  sent  to  Steven  F.  Hanft, 
Office  of  the  Executive  Secretary,  room 
F-453.  Federal  Deposit  Insurance 
Corporation.  550  17th  Street  NW.. 
Washington,  DC  20429.  The  collection 
of  information  in  this  regulation  is 
found  in  §§  362.4(c)(2)  (ii),  (iii),  and  (iv). 
and  362.4(c)(3){ii)  and  takes  the  form  of 
an  application  for  consent  to  directly  or 
indirectly  through  a  subsidiary  engage 
as  principal  in  any  activity  that  is  not 
permissible  for  a  national  bank  or  a 
subsidiary  of  a  national  bank;  an 
application  for  consent  to  continue  an 
ongoing  activity  that  is  otherwise 
impermissible;  and  a  notice  of  intent  to 
either  discontinue  an  ongoing  activity 
that  is  being  conducted  through  a 
subsidiary  for  which  consent  to 
continue  the  activity  has  been  denied 
or,  in  the  alternative,  a  plan  covering  the 
divestiture  of  the  bank's  equity 
investment  in  that  subsidiary.  The 
information  will  be  used  to  fulfill  the 
FDIC's  responsibilities  under  section  24 
of  the  FDI  Act  to  ensure  that  no  insured 
state  bank  directly  or  indirectly  engages 
as  principal  in  any  activity  that  is  not 
permissible  for  a  national  bank  unless 
that  activity  will  not  present  a 
significant  risk  to  the  deposit  insurance 
funds. 

The  estimated  annual  reporting 
burden  for  the  collection  of  information 
requirement  in  the  regulation  is 
summarized  as  follows: 

Application  to  Directly  Engage  as  Principal 
in  Activity  Not  Permissible  for  a  National 
Bank     \  \ 

Numlxir  of  Respondents:  390 

Number  of  Responses  Per  Respondent:  1 

Total  Annual  Responses:  390 

Hours  Per  Response:  12 

Total  Annual  Burden  Hours:  4.680 

Application  to  Indirectly  Engage  as  Principal 
in  Activity  Not  Permissible  for  a  National 
Bank 

Number  of  Respondents:  390 

Number  of  Responses  Per  Respondent:  1 

Total  Annual  Responses:  390 

Hours  Par  Response:  12 

Total  Annual  Burden  Hours:  4,680 

Application  to  Directly  Continue  Activity 

Number  of  Respondents:  5 

Number  of  Responses  Per  Respondent:  1 

Total  Annual  Responses:  5 

Hours  Per  Response:  12 

Total  Annual  Burden  Hours:  60 

Application  to  Indirectly  Cbnfinue  Activity 

Number  of  Respondents:  5 

Number  of  Responses  Per  Respondent:  1 

Total  Annual  Responses:  5 

Hours  Par  Response:  12 

Totul  Annual  Burden  Hours:  60 


Divestiture  Plan  or  Notice  to  Discontinue 
Indirect  Activity  for  Which  Continuation  Has 
Been  Denied 

Numtier  of  Respondents:  70 

Number  of  Responses  Per  Respondent:  1 

Total  Annual  Responses:  70 

Hours  Per  Response:  6 

Total  Annual  Burden  Hours:  420 

Background 

On  December  19, 1991,  the  Federal 
Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (FDIOA,  Pub. 
L.  102-242, 105  Stat.  2236)  was  signed 
into  law.  Section  303  of  FDICIA  added 
section  24  to  the  Federal  Deposit 
Insurance  Corporation  Act,  "Activities 
of  Insured  State  Banks"  (FDI  Act.  12 
U.S.C.  lB31a).  With  certain  exceptions 
section  24  of  the  FDI  Act  limits  the 
activities  and  equity  investments  of 
state  chartered  insured  banks  to 
activities  and  equity  investments  that 
are  permissible  for  national  banks.  On 
July  9.  1992  the  FDIC's  Board  of 
Directors  sought  comment  for  thirty 
days  on  a  proposed  rule,  implementing 
the  equity  investment  restrictions  of 
section  24  (proposed  part  362.  57  FR 
30435).  Fart  362  was  adopted  in  final 
form  on  October  27. 1992  (57  FR  53213. 
November  9, 1992).  This  proposed 
amendment  would  add  new  provisions 
to  part  362  addressing  "activities"  of 
insured  state  banks  and  their 
subsidiaries. 

At  the  same  time  the  FDIC  proposed 
to  add  new  part  362  to  its  regulations, 
the  FDIC  proposed  to  amend  §  333.3  of 
the  FDIC's  regulations,  "Savings 
Association  Insurance  Fund  (SAIF) 
member  state  banks  formerly  savings 
associations",  (12  CFR  333.3).  That 
proposal  sought  comment  on  amending 
§  333.3  so  as  to  reheve  SAIF  member 
state  banks  from  the  restrictions  of 
§  333.3  insofar  as  that  regulation  made 
SAIF  member  state  banks  subject  to  the 
equity  investment  restrictions 
applicable  to  savings  associations  found 
in  §  303.13  of  the  FDIC's  regulations  (12 
CFR  303.13).  By  proposing  the 
amendment,  the  FDIC  sought  comment 
on  eliminating  what  was  then  a 
disparate  treatment  among  banks  as  to 
their  equity  investments  based  upon 
deposit  insurance  fund  membership. 
The  proposed  amendment  to  §  333.3 
was  adopted  without  change.  (57  FR 
53211.  November  9.  1992). 

Other  portions  of  §  333.3  which 
concern  "activities"  of  SAIF  member 
state  banks  and  address  issues  such  as 
loans  to  one  borrower  limits, 
transactions  with  affiliates,  and 
investments  in  "junk  bonds",  were  not 
affected.  The  FDIC  is  today,  elsewhere 
in  the  Federal  Register,  proposing  to 
eliminate  §  333.3  in  its  entirety.  That 


amendment  would  cause  SAIF  member 
state  banks  to  be  treated  in  the  same  ; 

fashion  as  any  other  insured  state  bank     > 
insofar  as  equity  investments  and  ! 

activities  are  concerned  and  would  | 

relieve  SAIF  member  state  banks  from       ! 
other  restrictions  found  in  §  333.3  ] 

which  parallel  restrictions  to  which 
savings  associations  are  subject.  A  full 
discussion  of  the  FDIC's  proposal 
regarding  §  333.3  can  be  found 
elsewhere  in  today's  Federal  Register. 

The  FDIC  is  also  proposing  elsewhere 
in  today's  Federal  Register  to  remove 
part  332  from  title  12  cf  the  Code  of 
Federal  Regulations.  Part  332  of  the 
FDIC's  regulations  (12  CFR  part  332, 
"Powers  Inconsistent  With  Purposes  of 
Federal  Deposit  Insurance  Law") 
prohibits  any  state  nonmember  insured 
bank  (except  a  district  bank)  from  doing 
a  surety  business,  insuring  the  fidelity 
of  others,  engaging  in  the  insuring, 
guaranteeing  or  certifying  of  titles  to  real 
estate,  and  guaranteeing  or  becoming 
surety  upon  the  obligations  of  others 
except  as  provided  in  §  347.3(c)(1)  of 
FDIC's  regulations  (12  CFR  347.3(c)(1)). 
These  limitations  do  not  apply  to 
acceptances,  endorsements,  or  letters  of 
credit  made  or  issued  in  the  usual 
course  of  the  banking  business  and  do 
not  apply  in  the  case  of  check  guaranty 
card  programs  or  customer-sponsored 
credit  card  programs  and  similar 
arrangements  provided  that  certain 
restrictions  are  met.  The  FDIC  has  also 
recognized  on  an  interpretive  basis  a 
number  of  other  exceptions  to  the 
general  prohibition  on  acting  as 
guarantee  or  surety.  If  part  332  is 
removed,  the  provisions  of  r^  362  will 
govern  whether  or  not  a  state 
nonmember  insured  bank  is  permitted 
to  enter  into  any  of  the  above  activities. 
A  full  discussion  of  the  proposed 
removal  of  part  332  can  be  found 
elsewhere  in  today's  Federal  Register. 

A  description  of  section  24  of  the  FDI 
Act  and  the  proposed  amendment  to 
part  362  follows. 

Description  of  Statute 

As  indicated  above,  with  certain 
exceptions,  section  24  of  the  FDI  Act  as 
added  by  FDICIA  limits  the  activities 
and  equity  investments  of  state 
chartered  insured  banks  to  activities  and 
equity  investments  that  are  permissible 
for  national  banks. 

Section  24(a)  provides  that,  after 
December  19. 1992,  no  insured  state 
bank  may  engage  as  principal  in  any 
type  of  activity  that  is  not  permissible 
for  a  national  bank  unless  the  bank 
meets,  and  continues  to  meet,  the 
applicable  capital  standards  prescribed 
by  the  appropriate  federal  banking 
agency  and  the  FDIC  determines  that  the 
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activity  would  not  pose  a  significant 
risk  to  the  dep>osit  insurance  fund  of 
which  the  bank  is  a  member. 

The  FDIC  is  precluded  under  the 
statute  from  allowing  any  insured  state 
bank  to  underwrite  insurance  if  a 
national  bank  could  not  do  so.  This 
general  prohibition  does  not  apply, 
however,  in  the  case  of:  (1)  Any  insured 
state  bank,  and  any  subsidiary  of  an 
insured  state  bank,  that  provided 
insurance  on  or  before  September  30, 
1991  which  was  reinsured  in  whole  or 
in  part  by  the  Federal  Crop  hisurance 
Corporation  (see  section  24(b)(2)),  or  (2) 
any  well-capitalized  bank  that  was 
lawfully  providing  insurance  as 
principal  on  November  21, 1991  (see 
section  24(d)(2)(B)}.  The  insurance 
underwriting  activities  of  a  bank 
covered  by  paragraph  (d)(2)(B)  of 
section  24  are  limited  under  the 
exception,  however,  to  providing 
insurance  of  the  same  type  to  residents 
of  the  state  in  which  the  bank  was 
underwriting  insurance  on  the  relevant 
date,  individuals  employed  in  that  state, 
and  any  person  to  whom  the  bank  has 
previded  insurance  without 
interruption  since  such  {>erson  resided 
in,  or  was  employed  in,  that  state. 

Paragraph  (c)  of  section  24,  "Equity 
Investments  by  Insured  State  Banks", 
provides  that  no  insured  state  bank  may 
directly  or  indirectly  acquire  or  retain 
any  equity  investment  of  a  type  that  is 
not  permissible  for  a  national  bank. 
Paragraph  (c)  was  effective  on  December 
19, 1991.  Several  exceptions  to  the 
general  prohibition  to  making  or 
retaining  eouity  investments  are  found 
in  paragra(Hi  (c)  itself  and  in  subsequent 
paragraphs  of  section  24.  In  addition, 
paragraph  (c)  provides  a  "transition 
rule"  that  requires  insured  state  banks 
to  divest  prohibited  equity  investments 
as  quickly  as  can  be  prudently  done  but 
in  no  event  any  later  than  December  19, 
1996.  The  FDIC  is  given  the  authority  to 
establish  conditions  and  restrictions 
governing  the  retention  of  the 
prohibited  investments  during  the 
divestiture  period.  Paragraph  (c) 
expressly  provides  for  an  exception  for 
the  retention  or  acquisition  of  equity 
investments  in  majority-owned 
subsidiaries  and  equity  investments  in 
qualified  low  income  housing  projects. 

Section  24(f),  "Common  and  Preferred 
Stock  Investment",  also  effective  upon 
enactment  of  FDICIA.  provides  that  no 
insured  state  bank  may  directly  or 
indirectly  acquire  or  retain  any  equity 
investment  of  a  type,  or  in  an  amount, 
that  is  not  permissible  for  a  national 
bank  and  which  is  not  otherwise 
permitted  under  section  24.  Like 
paragraph  (c),  paragraph  (f)  contains 


several  exceptions  to  the  general 
prohibition. 

Paragraph  (0(2)  creates  a  limited 
exception  for  investments  in  common  or 
preferred  stock  listed  on  a  national 
securities  exchange  and  shares  of 
registered  investment  companies.  The 
exception  allows  insured  state  banks 
that  (a)  are  located  in  a  state  that  as  of 
September  30, 1991  permitted  the  bank 
to  invest  in  common  or  preferred  stock 
listed  on  a  national  securities  exchange 
(listed  stock)  or  shares  of  an  investment 
company  registered  under  the 
Investment  Ccnnpany  Act  of  1940  (15 
U.S.C.  808-1  et  seq.)  (registered  shares), 
and  (b)  made  or  maintained  investments 
in  listed  stock  or  registered  shares 
during  the  period  from  September  30, 
1990  to  November  26, 1991,  to  acquire 
and  retain  listed  stock  or  registered 
shares  up  to  a  maximum  of  100  percent 
of  the  bank's  capital  subject  to  the 
FDIC's  approval.  A  bank  must  file  a 
written  notice  with  the  FDIC  of  its 
intent  to  take  advantage  of  the  exception 
and  must  receive  the  FDIC's  approval 
before  it  can  lawfully  retain  or  acquire 
listed  stock  or  registered  shares 
pursuant  to  the  exception  provided  by 
paragraph  (f)(2).  If  a  bank  made 
investments  in  listed  stock  or  registered 
shares  during  the  relevant  period  that 
exceed  in  the  aggregate  100  percent  of 
the  bank's  capital  as  measured  on 
December  19, 1991,  the  bank  must 
divest  the  excess  over  the  three  year 
period  beginning  on  December  19, 1991 
at  a  rate  of  no  less  than  Va  of  the  excess 
eacJi  year. 

Paragraph  (d)(1),  "Subsidiaries  of 
Insured  State  Banks.  In  General", 
provides  that  after  December  19, 1992, 
a  subsidiary  of  an  insured  state  bank 
may  not  engage  as  principal  in  any  type 
of  activity  that  is  not  permissible  for  a 
subsidiary  of  a  national  bank  unless  the 
bank  meets,  and  continues  to  meet,  the 
applicable  capital  standards  prescribed 
by  the  appropriate  federal  banking 
agency  and  the  FDIC  determines  that  the 
activity  will  not  pose  a  significant  risk 
to  the  fund.  As  directed  by  paragraph 
(d)(2)(A).  the  FDIC  cannot  allow  any 
subsidiary  of  an  insured  state  bank  to 
engage  in  any  insurance  underwriting 
activity  that  is  not  permissible  for  a 
national  bank  and  which  is  otherwise 
not  excepted  by  section  24.  Paragraph 
(d)(2)(B)  of  section  24  provides  an 
exception  for  the  retention  of  an  equity 
interest  in  a  subsidiary  that  was  engaged 
"in  a  state"  in  insurance  activities  "as 
principal"  on  November  21, 1991  so 
long  as  the  subsidiary's  activities 
continue  to  be  confined  to  offering  the 
same  type  of  insurance  to  residents  of 
the  state,  individuals  employed  in  the 
state  and  any  other  person  to  whom  the 


subsidiary  provided  insurance  as 
principal  %vithout  interruption  since 
such  person  resided  in  or  was  employed 
in  the  state.  An  exception  is  also 
provided  for  a  title  insurance  subsidiary 
of  an  insured  state  bank  if  the  bank  was 
required  before  )uns  1, 1991  to  provide 
title  insurance  as  a  condition  of  the 
bank's  initial  chartering  under  state  law 
and  control  of  the  bank  has  not  changed 
since  June  1, 1991. 

Paragraph  (e)  of  section  24  indicates 
that  nothing  in  section  24  shall  be 
construed  as  prohibiting  an  insured 
state  bank  in  Massachusetts,  New  York 
or  Connecticut  from  owning  stock  in  a 
savings  bank  life  insurance  company 
provided  that  consumer  disclosures  are 

Section  24(g)  grants  the  FDIC  the 
authority  to  make  determinations  under 
section  24  by  regulation  or  order  and 
section  24(i)  indicates  that  nothing  in 
section  24  shall  be  construed  as  limiting 
the  authority  of  the  FDIC  to  impose 
more  stringent  restrictions  than  those 
set  out  in  section  24. 

Description  of  Proposal  ami  Request  fin- 
Comments 

This  proposed  amendment  to  part  362 
supplements  the  action  recently  taken 
by  the  FDIC's  Board  of  Directors  to 
promulgate  a  regulation  governing  the 
equity  investments  of  insured  state 
banks  as  circumscribed  by  section  24  of 
the  FDI  Act.  The  proposal  does  not 
substantively  alter  in  any  way  part  362 
as  adopted  by  the  Board.  Hie  proposal 
does,  however,  add  provisions  to  part 
362  addressing  the  conduct  as  principal 
by  an  insured  state  bank  and  its 
subsidiaries  of  activities  that  are  not 
permissible  for  a  national  bank.  The 
proposed  amendment  sets  out  relevant 
definitions  and  establishes  an 
applications  procedure  whereby  an 
insured  state  bank  may  request  the 
FDIC's  consent  to  engage  as  principal  in 
activities  that  are  not  permissible  for  a 
national  bank  or  a  subsidiary  of  a 
national  bank.  The  proposal  allows  a 
bank  or  its  subsidiaries  in  certain 
instances  to  engage  in  an  otherwise 
impermissible  activity  without  seeking 
the  FDIC's  consent  if  certain  conditions 
are  met.  If  a  bank  must  seek  the  FDIC's 
consent  under  the  proposal,  certain 
"standard  conditions"  will  be  imposed 
on  approval  unless  specifically  waived. 
The  proposal  allows  insured  state  banks 
the  flexibility  to  seek  the  FDIC's 
permission  to  engage  in  any  other\^'ise 
impermissible  activity  with  one  nqtable 
exception.  Under  the  proposal  an 
insured  state  bank  will  not  be  granted 
permission  to  directly  conduct  any 
commercial  venture.  The  proposal  is 
discussed  at  length  below. 
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Alternate  Approaches 

Two  provisions  of  the  statute  were 
instrumental  when  staff  was  considering 
the  most  appropriate  framework  to 
implement  the  activities  provisions  of 
section  24:  Section  24(a)  and  section 
24(g).  As  has  been  previously  outlined, 
section  24(a)  provides  that  an  insured 
state  bank  may  not  engage  as  principal 
in  any  type  of  activity  that  is  not 
permissible  for  a  national  bank  unless 
the  FDIC  has  determined  that  the 
activity  would  pose  no  signiflcant  risk 
to  the  appropriate  deposit  insurance 
fund,  and  the  state  bank  is,  and 
continues  to  be,  in  compliance  with 
applicable  capital  standards  prescribed 
by  the  appropriate  Federal  banking 
agency.  Section  24(g)  provides  that  the 
FDIC  shall  make  determinations  under 
this  section  by  regulation  or  order. 

It  is  clear  that  the  FDIC's  mandate 
under  this  statute  is  to  assure  that 
activities  conducted  by  insured  state 
banks  do  not  pose  a  risk  to  the 
insurance  funds.  In  dealing  with  this 
mandate,  staff  explored  several  options 
on  just  how  the  FT)IC  should  go  about 
determining  whether  particular 
activities  pose  a  risk  to  the  fund.  One 
option  is  to  look  at  state  statutes, 
determine  which  activities  allowed  in 
the  state  are  covered  by  the  provisions 
of  section  24,  and  make  a  judgment  by 
order,  in  effect  "certify"  as  to  whether 
the  power  as  exercised  in  that  particular 
state  provides  the  insurance  funds  with 
adequate  protection.  Staff  rejected  this 
approach  for  two  reasons.  In  making  a 
determination  based  on  state  law,  the 
FDIC  would  not  be  looking  at  the 
interaction  of  the  condition  and 
management  of  the  bank  and  the  power 
to  be  conducted.  Some  activities  may  be 
acceptable  for  a  financially  strong  and 
well-managed  institution  that  may  not 
be  acceptable  for  an  institution  that  is  in 
a  weakened  financial  condition  with 
less  than  satisfactory  management.  In 
addition,  the  FDIC  would  be  required  to 
continually  review  in  any  event  any 
changes  to  state  law  and  regulation  to 
determine  whether  those  changes  affect 
the  agency's  initial  "certification". 

Another  option  considered  by  staff 
was  to  allow  section  24  to  stand  on  its 
own  without  any  implementing 
regulation.  That  option  was  rejected, 
however,  as  it  was  staff's  opinion  that  a 
regulation  would  provide  needed 
guidance  to  banks  and  would  speed  the 
consideration  of  applications. 
Additionally,  by  having  an 
implementing  regulation  the  FDIC  can 
in  effect  "preapprove"  certain  activities 
thereby  eliminating  the  need  for  some 
applications.  Comment  is  requested  on 
whether  this  option  should  have  been 


rejected  or  not.  In  short,  rather  than 
proceeding  with  a  regulation,  should  the 
FDIC  proceed  solely  on  a  case-by-case 
application  basis? 

Staff  also  considered  providing 
through  regulation  a  list  of  activities 
that  are  deemed  to  be  a  significant  risk 
to  the  insurance  funds.  This  option, 
while  somewhat  appealing  from  an 
administrative  standpoint,  was  also 
rejected.  This  procedure  would  require 
the  FDIC  to  make  determinations  on  a 
class  of  activity  without  considering  the 
differing  ways  of  engaging  in  the 
activity  or  the  condition  or  management 
of  the  bank  engaging  in  the  activity. 
This  approach  may  work  for  a  few 
activities  which  are  clearly 
incompatible  with  banking,  but  would 
fail  to  address  the  realm  of  possible 
powers  that  might  be  exercised.  By  not 
incorporating  up  front  a  lengthy  list  of 
activities  found  to  present  a  significant 
risk  under  all  circumstances,  the 
proposal  allows  banks  and  the  FDIC  the 
flexibility  of  assessing  each  situation  on 
its  own  merit. 

The  agency  recognizes  that  this 
approach  could  be  criticized  as  placing 
an  applications  burden  on  the  industry 
in  contrast  to  recent  initiatives  to  reduce 
regulatory  burden.  Staff  believes  that 
this  process  ultimately  provides 
efficiency  for  the  industry  as  the 
agency's  positions  are  open  for  public 
comment  and  the  banking  industry  is 
given  an  agency  decision  before 
incurring  tfie  costs  of  starting  an 
activify. 

Staff  has  incorporated  into  the 
proposed  regulation  the  concept  of 
"firewalls".  "Firewalls"  refers  to  those 
corporate  formalities  which  produce  an 
economic  and  market  place  perception 
of  separateness  between  related 
corporaticms  and  which  provide  the 
legal  basis  to  protect  the  ins\u«d  bank 
from  the  liabilities  of  its  affiliated 
organizations.  The  concept  of  adequate 
safeguards  was  first  introduced  by 
regulation  by  the  FDIC  in  1984  with  the 
adoption  of  §  337.4  of  the  FDIC's 
regulations  which  deals  with  securities 
activities  of  subsidiaries  of  instired 
nonmembers  banks  and,  in  1987,  the 
effectiveness  of  legal  separations  was 
examined  in  an  FDIC  report  entitled 
Mandate  for  Change.  Thus,  the  reUance 
on  "firewalls"  by  the  FDIC  to  provide 
some  degree  of  insulation  fi'om  risk  is 
not  new.  We  are  asking,  however,  for 
specific  comment  concerning  the 
effectiveness  of  firewalls  and  their 
appropriateness  as  a  method  of  reducing 
risk  to  an  insured  bank  and  ultimately 
the  risk  to  the  insurance  funds.  If 
firewalls  are  deemed  ineffective,  what 
alternate  methods  to  protect  the 
insurance  funds  from  the  liabilities 


associated  with  the  activities  of 
subsidiaries  of  insured  state  banks 
should  the  FDIC  pursue? 

Definitions  , 

1 .  Activity  Permissible  for  a  National 
Bank 

%  362.2(b)  of  the  proposed  regulation 
provides  that  the  phrase  "activity 
permissible  for  a  national  bank"  means 
any  activity  that  is  authorized  for  a 
national  bank  under  the  National  Bank 
Act  (12  U.S.C  21  et  seq.)  or  any  other 
statute.  The  FDIC  will  consider 
regulations  issued  by  the  Office  of  the 
Comptroller  of  the  Currency  (OCC);  any 
official  circular  or  bulletin  issued  by  the 
OCC;  or  any  order  or  written 
interpretation  issued  by  the  OCC  as 
evidence  of  what  is  and  is  not 
permissible  for  a  national  bank.  This 
proposed  definition  is  the  same  as  the 
definition  of  the  phrase  "equity 
investment  permissible  for  a  national 
bank"  that  is  currently  found  in 
§  362.2(h)  of  part  362.  (Under  the 
proposal,  §  362.2(h)  would  be 
redesignated  as  §  362.2(o).)  It  is  the 
FDIC's  intent  to  recognize  OCC  staff 
interpretations  as  evidence  of  what  is  a 
permissible  activity  for  a  national  bank 
provided  that  the  interpretation  is 
considered  to  be  valid  oy  the  OCC.  A 
staff  opinion  will  not  be  recognized  if  it 
is  not  the  current  opinion  of  the  OCC, 
i.e.,  it  is  no  longer  considered  valid,  the 
opinion  has  been  overruled  by  the  OCC, 
or  the  opinion  is  found  by  a  court  of  law 
to  be  incorrect. 

In  addition  to  inviting  comment  on 
the  proposed  definition  as  described 
above,  comment  is  also  invited  on 
whether,  under  the  law  as  written, 
section  24  incorporates  any  amount 
limitations  on  otherwise  permissible 
activities.  For  example,  if  a  national 
bank's  authority  to  invest  in  bonds  or 
commercial  paper  is  limited  to  a  certain 
amount,  does  section  24  require  a  state 
bank  to  obtain  the  FDIC's  prior  consent 
before  making  investments  in  bonds  or 
commercial  paper  to  the  full  extent 
authorized  under  state  law  if  state  law 
authorizes  a  bank  to  make  such 
investments  to  a  greater  extent  than  a 
national  bank?  In  this  regard,  it  should 
be  noted  that  section  28  of  the  FDI  Act 
(12  U.S.C.  1831e)  which  governs 
activities  and  equity  investments  of 
state  savings  association  and  generally 
limits  those  activities  and  investments 
to  what  is  permissible  for  a  federal 
savings  association  expressly  requires 
the  FDIC  to  give  its  consent  before  a 
state  savings  association  may  exceed  an 
amount  limitation  placed  on  federal 
savings  associations  for  authorized 
activities. 
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2.  Activity 

Section  362.2(a)  of  the  proposed 
regulation  defines  the  teiro  "activity"  to 
mean  the  authorized  conduct  of 
business  by  an  insured  state  bank.  The 
term  "activity"  as  used  in  the  proposal 
in  connection  with  a  bank  itself  is  to  be 
understood  to  include  acquiring  or 
retaining  any  investment  other  than  an 
equity  investment.  Direct  equity 
investments  by  insured  state  banks  are 
subject  to  paragraphs  (c)  and  (f)  of 
Section  24  and  the  provisions  of  part 
362  that  expressly  deal  with  equity 
investments.  It  is  the  previously 
expressed  opinion  of  the  FDIC  that 
Section  24  treats  direct  equity 
investments  by  state  banlcs  in  a  separate 
and  distinct  fashion  from  other 
activities  undertaken  directly  by  state 
banks.  (See.  57  FR  30436.  July  9,  1992.) 
It  is  the  opinion  of  the  FDIC  on  the  other 
hand  that  Section  24(d)  of  the  FDI  Act 
governs  the  activities  and  equity 
investments  of  majority-owned 
subsidiaries  of  insured  state  banks. 
Therefore,  the  proposed  regulation 
indicates  that,  as  used  in  connection 
with  the  conduct  of  business  by  a 
subsidiary  of  an  insured  state  bank,  the 
term  "activity"  is  to  be  understood  to 
include  acquiring  or  retaining  any 
investment,  including  any  equity 
investment. 

The  definition  of  "activity"  set  out  in 
the  proposal  is  intended  to  be  very 
broad.  For  example,  "activity"  as  used 
herein  includes  entering  into  a  contract, 
making  an  investment,  making  loans, 
issuing  debt,  offering  safe  deposit  boxes, 
etc.  It  is  not  contemplated,  however, 
that  loan  to  one  borrower  limits,  insider 
loan  limits,  interest  rate  ceilings, 
restrictions  on  shared  management, 
minimum  number  of  directors  and  other 
similar  generalized  restrictions  on  the 
business  of  banking  will  be  considered 
to  be  "activities".  This  position  is 
consistent  with  the  position  adopted  by 
the  FDIC  in  applying  the  restrictions 
under  Section  28  of  the  FDI  Act. 

Insured  state  banks  should  be  awara 
that  it  is  the  FDIC's  present  posture  that 
in  order  for  a  state  bank  to  conduct  an 
activity  as  principal  without  the  FDICs 
consent,  the  activity  must  be  conducted 
in  the  sam»manner  in  which  a  national 
bank  is  authorized  to  conduct  the 
activity.  In  short,  if  a  national  bank  is 
authorized  by  regulation  to  engage  in  an 
activity  but  (mly  subject  to  certain 
conditions  or  restrictions,  generally 
speaking,  a  state  bank  must  abide  by 
those  conditions  or  restrictions  if  the 
bank  wishes  to  conduct  the  activity 
without  first  obtaining  the  FDIC's 
consent.  In  as  much  as  a  national  bank 
would  not  be  able  to  conduct  the 


activity  in  question  other  than  in 
compliance  with  the  conditions  or 
restrictions,  if  any,  established  by  the 
OCC,  those  conditions  and  restrictions 
are  certainly  relevant  in  determining 
what  is  and  is  not  permissible  for  a 
national  bank.  This  position  is 
consistent  with  that  taken  by  the  FDIC 
in  applying  section  28  of  the  FDI  Act 
(see,  FDIC  staff  opinion  letter  90-25, 
July  6. 1990). 

Under  this  position  an  activity  should 
be  presumed  to  require  the  FDIC's  prior 
consent  based  upon  conditions  or 
restrictions  found  in  OCC  regulations, 
circulars,  staff  opinions,  etc'  The 
inquiry  does  not  necessarily  sXap  there, 
however.  The  FDIC  may  determine  that 
the  differences  in  the  way  in  which  the 
state  allows  a  bank  to  conduct  the 
activity  are  immaterial  in  terms  of  risk. 
If  the  FDIC  makes  such  a  determination, 
the  bank's  application  will  be  returned 
as  unnecessary.  If  this  occurs,  the  FDIC 
would  have  in  essence  determined  that 
the  differences  allowed  for  by  state  law 
are  so  immaterial  that  the  two  activities 
should  be  considered  one  and  the  same 
for  the  purposes  of  Section  24. 

Comment  is  specifically  invited  on 
whether  the  FDIC  should  consider  a 
definition  of  the  term  "activity"  that  is 
less  expansive  than  the  one  described 
above.  The  FDIC  also  invites  comment 
on  the  above  described  posture  on  the 
issue  of  conditions  or  restrictions 
contained  in  CXX  regulations,  circulars, 
interpretive  letters,  etc.  In  that  vein, 
comment  is  sought  on  whether  the  FDIC 
should  consider  any  real  estate  lending 
guidehnes  established  by  the  OCC 
pursuant  to  the  authority  of  section  18 
(o)  of  the  FDI  Act  (12  U.S.Q  1828(o))  to 
be  applicable  to  subsidiaries  of  insured 
state  banks  as  a  result  of  section  24  of 
the  FDI  Act.  If  such  were  to  be  the  case, 
a  subsidiary  of  an  insured  state  bank 
would  be  required  to  obtain  the  FDIC's 
prior  consent  before  exceeding  the  loan 
to  value  ratios  etc.  set  out  in  the  CXXTs 
real  estate  lending  guidelines. 

3.  Affiliate 

The  term  "affiliate"  as  used  in  the 
proposal  has  the  same  meaning  as  found 
in  §  337.4  of  the  FDIC's  regulations  (12 
CFR  337.4)  i.e..  any  company  that 
directly  or  indirectly,  throu^  one  or 
more  intermediaries,  controls  or  is 
imder  o(Hnmon  control  with  an  insured 
state  bank. 


^  k  U  no(  th«  FDICs  intenl,  however,  to  carry  over 
restrictions  or  conditions  that  address  safety  and 
sonDdness  issues  and  which  are  imposed  by  the 
OCC  in  its  dlscreiion  as  sach  lest.'ictioiis  go  to  the 
manner  in  which  an  activity  must  be  ccnducted  to 
be  ^afe  and  sound  and  do  not  necessarily  pertain 
to  whether  the  activity  is  an  authorized  activity. 


4.  As  Principal 

Section  362.2(d)  of  the  proposal 
defines  "as  principal"  to  mean  acting 
other  than  as  agent  for  a  customer, 
acting  as  trustee,  or  conducting  an 
activity  in  a  brokerage,  custodial  or    ' 
advisory  capacity.  Under  the  definition 
as  proposed,  for  example,  acting  as 
agent  for  the  sale  of  insurance,  agent  for 
the  sale  of  secairities,  or  agent  for  the 
sale  of  real  estate  would  not  be  an  "as 
principal"  activity  nor  would  actinjg  as 
agent  in  arranging  for  travel  services. 
Likewise,  providing  safekeeping 
services,  providing  personal  financial 
planning  services,  and  acting  as  trustee 
activities  would  not  involve  "as 
prindpal"  activities. 

In  contrast,  real  estate  development, 
insurance  underwriting,  issiiing 
annuities,  and  securities  underwriting 
would  constitute  "as  principal" 
activities. 

The  impact  of  the  definition  under  the 
proposal  is  as  follows.  For  example,  as 
travel  agency  activities  are  not 
conducted  "as  principal",  an  insured 
state  bank  may,  without  the  FDIC's 
consent  under  part  362,  act  as  travel 
agent  even  though  a  national  bank  is  not 
permitted  to  act  as  travel  agent.  (State 
banks  should  of  course  note  that  the 
state  bank  must  have  the  authority 
under  state  law  to  act  as  a  travel  agent.) 
Even  though  the  activity  is  not  one  that 
is  authorized  to  a  national  bank,  the 
state  bank  would  not  be  acting  "as 
prindpal"  in  conducting  the  activity 
and,  thus,  neither  Section  24  of  the  FDI 
Act  nor  Part  362  would  apply.  The 
proposed  definition  is  consistent  Mrith 
passages  in  the  legislative  history  of 
Section  24  of  the  FDI  Act  which  give  as 
examples  of  "as  principal"  activities 
securities  underwriting,  equity 
ownership,  real  estate  ownership  and 
development,  and  insurance 
underwriting  and  which  contrast  those 
activities  with  less  risky  agency  powers 
in  securities,  real  estate  and  insurance. 
H.R.  Rep.  102-167, 102d  Cong.,  1st 
Sess.,  4»-50  (1991). 

Comment  is  specifically  requested  on 
whether  the  definition  as  proposed 
should  be  expanded  in  some  fashion.  In 
the  ahemative,  is  the  definition  as 
proposed  overly  broad? 

5.  Bona  Fide  Subsidiary 

The  term  "bona  fide  subsidiary"  as 
used  in  the  proposal  has  essentially  the 
same  meaning  as  found  in  §  337.4(a)(2) 
of  the  FDIC's  regulations.  Under  the 
proposal,  "bona  fide  subsidiary"  means 
a  subsidiary  of  an  insured  state  bank 
that  at  a  minimum:  (i)  Is  adequately 
capitalized;  (ii)  is  physically  separate 
and  distinct  in  its  operations  from  the 
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operation  of  the  insured  bank;  (iii) 
niaintains  separate  accounting  and  other 
corporate  records;  (iv)  observes  separate 
corporate  formalities  such  as  separate 
board  of  directors'  meetings;  (v) 
maintains  separate  employees  who  are 
compensated  by  the  subsidiary, 
howeven-.  this  requirement  shall  not  be 
construed  to  prohibit  the  use  by  the 
subsidiary  of  bank  employees  to 
perform  functions  which  do  not  directly 
involve  customer  contact  such  as 
accounting,  data  processing  and 
recordkeeping,  so  long  as  the  bank  and 
the  subsidiary  contract  for  such  services 
on  terms  and  conditions  comparable  to 
those  agreed  to  by  independent  entities; 
(vi)  shares  no  common  officers  with  the 
insured  bank;  (vii)  has,  as  a  majority  of 
its  board  of  directors,  persons  who  are 
neither  directors  nor  officers  of  the 
insured  bank;  and  (viii)  conducts 
business  pursuant  to  independent 
policies  and  procedures  designed  to 
inform  customers,  and  prospective 
customers,  of  the  subsidiary  that  the 
subsidiary  is  a  separate  organization 
from  the  insured  bank. 

The  proposed  deRnition  of  "bona  fide 
subsidiary"  includes  elements  typically 
used  by  courts  in  determining  whether 
or  not  an  entity  is  the  alter  ego  of 
another  corporation.  The  definition  is 
intended  to  ensure  the  separateness  of 
the  subsidiary  and  the  insured  state 
bank.  As  noted  above,  the  proposed 
regulation  expressly  contains  a 
restriction  on  shared  management  and 
requires  the  use  of  separate  employees 
in  customer  contact  positions.  These 
restrictions  are  viewed  as  important 
factors  in  maintaining  the  separate 
corporate  identities  of  the  subsidiary 
and  the  insured  bank  in  the  eyes  of  the 
parties  with  whom  the  institution  and 
the  subsidiary  deal  The  use  of  "back 
office"  employees  of  the  insured  bank 
by  the  subsidiary  is  considered 
appropriate  as  this  arrangement  reduces 
inefficiency  and  the  added  cost  that 
might  otherwise  result.  Comment  is 
specifically  requested  on  the  propriety 
of  these  restrictions  as  well  as  the  costs 
(including  inefficiency)  associated  with 
the  restrictions  on  shared  management. 

The  proposed  definition  requires  thA 
the  operations  of  the  subsidiary  be 
physically  separate  and  distinct  in  order 
for  the  subsidiary  to  be  bona  fide.  The 
FDIC's  intent  is  to  be  flexible  in 
assessing  whether  or  not  the  subsidiary 
operates  in  a  fashion  so  as  to  make  the 
public  aware  that  it  is  dealing  with  a 
subsidiary  and  not  the  insured  bank 
itself.  It  is  to  this  end  also  that  the 
definition  requires  that  the  subsidiary 
conduct  business  pursuant  to 
independent  policies  and  procedures  so 
that  the  subsidiary's  customers  are 


aware  that  the  subsidiary  is  a  separate 
organization,  and  that  investmmts, 
assets,  products  or  services  which  are 
recommended,  offered  or  sold  by  it  are 
not  deposits,  are  not  FDIC  insured,  etc. 

Whether  or  not  a  subsidiary  is  set  up 
with  adequate  capital  is  a  central  factor 
when  assessing  whether  or  not  a  parent 
'  .ill  be  held  liable  for  the  obligations 
and  acts  of  its  subsidiary.  Adequate 
capital  is  also  very  important  fiom  a 
safety  and  soundness  point  of  view  as 
a  parent  institution  is  less  likely  to  be 
harmed  if  its  subsidiary  has  adequate 
capital.  Adequate  capital  will  enable  the 
subsidiary  to  absorb  its  losses  as  well  as 
any  liabilities  arising  bom  its  operation 
without  having  to  look  to  its  parent. 

The  FDIC  will  look  to  industry 
standards  in  order  to  determine  if  the 
subsidiary  is  adequately  capitalized. 
The  FDIC  still  intends  to  reserve  the 
option  of  requiring  that  the  subsidiary 
have  capital  over  and  above  any 
industry  standard  if  the  FDIC  at  any 
time  finds  such  requirement  to  be 
warranted.  It  is  the  FDIC's  intention  to 
make  this  determination  during  the 
application  process  or  notice  period, 
and  to  inform  the  institution  whether,  in 
the  FDIC's  opinion,  the  capital  position 
of  the  subsidiary  is  adequate.  It  is  the 
FDIC's  beUef  that  such  a  flexible 
approach  will  better  serve  the  FDIC's 
supervisory  interest  of  insuring  the 
safety  and  soundness  of  insured 
depository  institutions.  Comment  is 
specifically  requested  on  methods  the 
FT>IC  can  use  to  determine  the  adequacy 
of  a  subsidiary's  capital. 

6.  Department 

The  proposal  defines  the  term 
"department"  as  a  division  of  a  bank 
that  satisfies  five  requirements  designed 
to  create  separation  between  the 
division  and  the  remainder  of  the  bank. 
The  FDIC  has  found  that  some  banks 
presently  have  departments  that 
conduct  activities  which  are  not 
permissible  for  national  banks.  This  is 
particularly  true  in  Connecticut  and 
New  York  where  a  number  of  savings 
banks  underwrite  life  insurance  and 
annuities  through  a  department  of  the 
bank.  In  Delaware,  insurance 
underwriting  of  all  types  (except  title 
insurance)  has  been  authorized  in  a 
department  or  division  of  the  bank. 

The  FDIC  reviewed  the  types  of 
separations  that  exist  between  banks 
and  departments  where  presently 
allowed  for  and  evaluated  those 
separations  in  the  context  of  the 
separations  commonly  referred  to  as 
"firewalls".  The  state  laws  in  some 
states  which  allow  savings  bank  Ufe 
insurance  underwriting  are  very  similar 
in  delineating  the  required  separations 


between  banks  and  their  life  insiirance 
departments.  The  proposed  regulation 
draws  from  these  similarities  and 
requires  that:  (1)  The  department  be 
physically  distinct  from  the  remainder 
of  the  institution,  (2)  the  department 
maintains  separate  accounting  and  other 
records,  (3)  the  departmwit's  assets, 
liabilities,  obligations  and  expenses  are 
separate  and  distinct  from  those  of  the 
remainder  of  the  institution,  (4)  the 
department  is  liquidated  separately     . 
from  the  other  divisions  of  the 
institution,  and  (5)  statute  requires  that 
the  obligations,  liabilities,  and  expenses 
of  the  department  can  only  be  satisfied 
with  the  assets  of  the  department. 

It  is  the  intent  of  the  rDlC  in  defining 
the  separation  between  a  bank  and  its 
department  that  the  department  not  be 
confused  with  the  remaining  operations 
of  the  insured  bank.  If  the  department 
is  separate,  supervision  of  the  activity 
by  any  organization  which  has 
responsibility  for  supervising  the  type  of 
activity  conducted  by  the  department 
will  be  easier.  The  criteria  necessary  for 
an  adequate  separation  are  discussed 
more  fully  below. 

(a)  Physically  Distinct 

The  term  physically  distinct  does  not 
necessarily  mean  that  the  department 
must  be  totally  separate  frtim  the 
operations  of  the  insured  bank, 
however,  areas  of  operation  of  the 
department  must  be  recognizably 
different.  This  test  could  be  satisfied  in 
many  ways,  e.g.,  a  sef>arate  site  for 
department  operations  or  making  a  clear 
distinction  within  the  bank  itself 
concerning  the  location  of  the 
department's  operations. 

(b)  Separate  Accounting  and  Records 

Requiring  separate  records  and 
accounts  will  help  clarify  which  assets 
are  available  to  meet  the  obligations  of 
the  department  and  allows  for  a  better 
indication  of  profitability  of  the 
operation.  The  FDIC  recognizes  that 
certain  expenses  may  be  shared  between 
a  bank  and  its  department;  however,  any 
such  sharing  arrangement  should  reflect 
a  reasonable  estimation  of  the 
department's  portion  of  the  expense. 
The  requirement  to  have  separate 
accounting  and  other  records  should  not 
be  interpreted  to  preclude  the  inclusion 
of  the  department's  net  income  in  the 
operating  results  of  the  combined 
institution.  As  departments  that  engage 
in  activities  such  as  insurance 
underwriting  may  well  be  subject  to 
different  accoimting  standards  than  the 
remainder  of  the  institution  (as  well  as 
different  regulatory  requirements),  the 
FDIC  antidpatos  that  most  institutions 
would  as  a  matter  of  course  maintain 
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separate  accounts  and  records  for  the 
department. 

(c)  Satisfaction  of  Department 
Liabilities/Separate  Liquidation 

A  measure  of  protection  to  the  bank 
is  provided  in  the  case  of  insolvency  of 
the  department  by  requiring  that  the 
obligations,  liabilities,  and  expenses  of 
the  department  can  only  be  satisfied 
with  the  assets  of  that  department.  This 
standard,  which  has  been  in  place  in  the 
savings  bank  Ufe  insurance  departments 
in  Connecticut  and  New  York  for  a 
number  of  years,  allows  the  insolvency 
of  the  insurance  operation  to  be  handled 
by  the  state  insurance  regulator  without 
a  call  on  the  resources  of  the  FDIC.  The 
standard  that  the  department  be 
liquidated  separately  from  the  other 
divisions  of  the  institution  allows  the 
division  to  fail  without  impiairing  the 
operations  of  the  insured  institution. 

7.  Commercial  Venture 

Section  362.4(a)(2)  of  the  proposed 
regulation  provides  that  the  FDIC  will 
not  permit  an  insured  state  bank  to 
directly  engage  in  any  commercial 
venture.  Section  362.2(f)  of  the  proposal 
in  turn  defines  "commercial  venture"  to 
mean  being  engaged  in  the  conduct  of 
any  activity  other  than  the  providing  of 
financial  services.  "Financial  services" 
is  to  be  understood  for  the  purposes  of 
the  proposed  regulation  to  specifically 
include  the  supplying  of  funds  or 
capital;  the  granting  of  credit;  the 
management  of  funds  or  the  making  of 
investments  for  or  on  behalf  of 
businesses,  groups  or  individuals; 
transaction  services  which  involve 
facilitating  payments  and  transfers  of 
funds  such  as  processing  payments, 
clearing  payments,  and  currency 
exchange;  the  production  or  distribution 
of  financial  instruments  including  the 
underwriting  and  sales  of  debt  and 
equity  securities  and  derivative 
financial  instruments  as  well  as  options 
that  represent  future  claims  against 
financial  instruments;  the  production  or 
distribution  of  information  pertaining  to 
the  credit  markets;  and  insuring  against 
risk  of  loss.  The  regulation  also 
provides,  however,  that  financial  service 
can  include  any  service  which  is 
determined  by  the  FDIC  to  qualify  as  a 
financial  service.  This  language  is 
contained  in  the  proposed  regulation  for 
the  purpose  of  ensuring  flexibility.  It  is 
contemplated  that  determinations  as  to 
whether  a  service  that  is  not  specifically 
listed  in  the  regulation  qualifies  as  a 
financial  service  will  be  made  in  the 
context  of  an  application  by  a  bank 
.seeking  the  FDIC's  approval  to  directly 
conduct  the  service  in  question. 
Presumably  the  applicant  bank  would 


argue  that  even  though  the  activity  in 
question  does  not  fall  within  the  scope 
of  any  of  the  services  listed  in  the 
regulation  as  financial  services,  the 
service  should  be  considered  a  financial 
service  and  the  provision  of  the 
regulation  absolutely  prohibiting  the 
bank  from  directly  conducting  that 
activity  should  not  operate  to  bar  the 
bank's  application. 

As  the  FDIC  found  it  difficult  to  craft 
a  definition  of  commercial  venture,  the 
agency  opted  to  simply  define 
commercial  venture  as  anything  that  is 
not  financial  in  nature.  The  agency 
recognizes  that  defining  financial 
service  is  itself  complicated  and 
therefore  is  specifically  seeking 
comment  on  what  has  been  proposed  as 
a  description  of  what  should  be 
understood  as  financial  in  nature. 
Should  the  definition  be  expanded  or 
contracted  in  any  way  or  is  the 
flexibility  built  into  the  definition 
sufficient  to  address  any  concerns? 

8.  Extension  of  Credit 

The  term  "extension  of  credit"  as 
defined  in  the  proposal  shall  have  the 
same  meaning  as  used  for  the  purposes 
of  §  337.3  of  the  FDIC's  regulations.  The 
cross  reference  to  §  337.3  should  be 
understood  to  encompass  the  exceptions 
as  well.  As  defined  for  the  purposes  of 
§  337.3,  "extension  of  credit"  means  the 
making  or  renewal  of  any  loan,  a  draw 
upon  a  line  of  credit,  or  an  extending  of 
credit  in  any  manner  whatsoever  and 
includes,  but  is  not  limited  to: 

(a)  A  purchase,  whether  or  not  under 
repurchase  agreement,  of  securities, 
other  assets,  or  obligations; 

(b)  An  advance  by  means  of  an 
overdraft,  cash  item,  or  otherwise; 

(c)  Issuance  of  a  standby  letter  of 
credit  (or  other  similar  arrangement 
regardless  of  name  or  description); 

(d)  An  acquisition  by  discount, 
purchase,  exchange,  or  otherwise  of  any 
note,  draft,  bill  of  exchange,  or  other 
evidence  of  indebtedness  upon  which 
an  insider  may  be  liable  as  maker, 
drawer,  endorser,  guarantor,  or  surety; 

(e)  A  discount  oi  promissory  notes, 
bills  of  exchange,  conditional  sales 
contracts,  or  similar  paper,  whether 
with  or  without  recourse; 

(f)  An  increase  of  an  existing 
indebtedness,  but  not  if  the  additional 
funds  are  advanced  by  the  bank  for  its 
own  protection  for  (A)  accrued  interest 
or  (B)  taxes,  insurance  or  other  expenses 
incidental  to  the  existing  indebtedness; 

(g)  An  advance  of  unearned  salary  or 
other  unearned  compensation  for  a 
period  in  excess  of  30  days;  and 

|h)  Any  other  similar  transaction  as  a 
result  of  which  a  person  becomes 
obligated  to  pay  money  (or  its 


equivalent)  to  a  bank,  whether  the 
obligation  arises  directly  or  indirectly, 
or  because  of  an  endorsement  on  an 
obligation  or  otherwise,  or  by  any  means 
whatsoever. 

9.  Investment  in  a  Department 

The  proposal  contains  a  definition  of 
"investment  in  a  department"  by  an 
insured  state  bank.  "The  definition, 
which  is  contained  in  §  362  2(r),  merely 
moves  language  which  had  been  found 
in  the  definition  of  well-capitalized.  No 
substantive  change  has  been  made. 
Under  the  definition,  an  investment  in 
a  department  means  any  transfer  of 
funds  by  an  insured  state  bank  to  one 
of  its  departments  which  is  represented 
on  the  department's  accounts  and 
records  as  an  accounts  payable,  a 
liability,  or  equity  of  the  department 
except  that  transfers  of  funds  to  the 
department  in  payment  of  services 
rendered  by  that  department  shall  not 
be  considered  an  investment  in  the 
department. 

10.  Investment  in  a  Subsidiary 

Under  the  proposal  the  term 
"investment  in  subsidiary"  is  set  out  as 
a  separate  definition.  The  language, 
which  had  been  part  of  the  well- 
capitalized  definition,  has  simply  been 
moved  into  proposed  §  362.2(s).  No 
substantive  changes  have  been  made. 
The  term  "investment  in  a  subsidiary" 
by  an  insured  state  bank  as  contained  in 
§  362.2(s)  means  the  total  of  any  equity 
investment  in  a  subsidiary  by  a  bank 
plus  any  debt  issued  by  the  subsidiary 
that  is  held  by  the  insured  state  bank. 

General  Prohibition  on  Engaging  as 
Principal  in  Activities  That  are  not 
Permissible  for  a  National  Bank 

Section  362.4(a)(1)  of  the  proposal 
tracks  section  24(a)  of  the  FDI  Act. 
Section  363.4(a)(1)  provides  that,  unless 
the  FDIC  gives  its  consent  and  unless 
otherwise  excepted,  after  December  19, 
1992,  an  insured  state  bank  may  not 
directly  engage  as  principal  in  any 
activity  that  is  not  permissible  for  a 
national  bank,  and  a  subsidiary  of  an 
insured  state  bank  may  not  engage  as 
principal  in  any  activity  that  is  not 
permissible  for  a  subsidiary  of  a 
national  bank.  Insured  state  banks  that 
wish  to  obtain  consent  must  file  an 
application  in  accordance  with 
§  362.4(c)  of  the  proposal.  Paragraph 
(a)(2)  of  §  362.4  sets  out  two  exceptions 
to  the  general  rule  that  the  FDIC  will 
allow  a  state  bank  to  seek  permission  to 
conduct  an  activity  as  principal  which 
is  otherwise  impermissible  for  a 
national  bank:  (1)  The  FDIC  will  not 
consent  to  an  insured  state  bank  directly 
engaging  in  any  commercial  venture; 
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and  (2)  an  insured  state  bank  will  not  be 
permitted  to  directly  or  indirectly 
through  a  subsidiary  engage  in 
insurance  underwriting  other  than  to 
the  extent  permitted  to  a  jiational  bank. 
The  prohibition  on  conducting 
insurance  underwriting  is  taken 
expressly  from  section  24(b)(1)  of  the 
statute.  Section  362.4(b)(2)(ii)  of  the 
proposal  contains  an  exception  to  the 
above  prohibition  for  a  bank  that  was 
engageid  in  the  underwriting  of 
insurance  on  or  before  September  30, 
1991  which  was  reinsured  in  whole  or 
in  part  by  the  Federal  Crop  Insiuance 
Corporation.  The  exception  for 
insurance  reinsured  by  the  Federal  Crop 
Insurance  Corporation  is  taken  verbatim 
from  section  24(b)(2)  of  the  FDI  Act. 
Section  362.4(b)(2)(i)  contains  an 
excepti(m  for  well-capitaUzed  banks  and 
their  subsidiaries  that  were  providing 
insurance  as  principal  in  a  state  on 
November  21. 1991  and  §  362.4(b)(1) 
provides  an  exception  for  savings  bank 
life  insurance  activities  in 
Massachusetts,  New  York  and 
Connecticut. 

Paragraph  (a)(2)  of  the  proposal 
represents  in  essence  the  opinion  of  the 
FDIC  that  directly  engaging  in 
commercial  ventures  presents  a 
significant  risk  to  the  deposit  insurance 
fund  and  that  such  activities  are 
inappropriate  for  federally  insured 
depository  institutions.  The  FDIC  has 
the  responsibility  under  section  24  of 
the  FDI  Act  to  ensure  that  activities 
conducted  by  insured  state  banks  do  not 
pose  a  significant  risk  to  the  deposit 
insurance  funds.  Moreover,  the  FDI  Act 
also  directs  tbe  FDIC  to  ensure  that 
activities  conducted  by  insured  banks 
are  consistent  with  the  purposes  of 
federal  deposit  insiu-ance,  i.e..  among 
other  things  that  the  activities  are 
appropriate  given  the  extension  of  the 
federal  safety  net  to  the  institution. 
Federal  deposit  insurance  permits  banks 
to  fund  illiquid  investments  (such  as 
loans)  with  bank  deposits  (which  are 
liquid  assets),  that  is  to  say,  federal 
deposit  insurance  is  designed  to 
enhance  the  asset  transformation 
services  of  banks.  Federal  deposit 
insurance  enhances  those  activities  as  it 
provides  stability  to  the  banking  system 
by  eliminating  the  motivation  behind 
bank  runs.  It  would  be  inappropriate,  as 
well  as  counterproductive,  for  the 
federal  safety  net  to  in  effect  be 
extended  to  activities  that  do  not 
compliment  bank  asset  transformation 
services  and  which  are  not  associated 
with  the  production  and  distribution  of 
Hnancial  services.  To  do  so  may  lead  to 
greater  risk  taking  by  banks  (but  not 
bank  shareholders)  and  may  ultimately 


adversely  affect  the  deposit  insurance 
fund.  What  is  more,  it  may  be  safely 
assumed  that  bank  management  is  not 
likely  to  have  the  necessary  expertise 
associated  with  conducting  commercial 
ventures  and  that,  if  banks  were  to 
conduct  commercial  ventures,  banks 
would  not  have  any  particular 
advantage  in  conunercial  businesses 
based  upon  economies  of  scale  or  other 
factors  which  would  make  those 
ventures  profitable  for  banks. 

Having  come  to  the  above 
determination,  the  FDIC  is  annoimcing 
by  regulation  that  no  insured  state  bank 
will  be  permitted  to  directly  engage  as 
principal  in  such  activities.  The  bar 
does  not  extend,  however,  to  indirect 
activities  through  a  subsidiary.  It  is 
conceivable  that  in  some  specific 
instance  the  conduct  of  a  particular 
enterprise  may  provide  benefits  in  the 
way  of  earnings  to  a  bank  if  a  subsidiary 
of  tfie  bank  were  to  engage  in  that 
enterprise.  Furthermore,  if  that 
enterprise  were  not  supported  by 
federally  insured  deposits,  the  deposit 
insurance  funds  would  not  be  at  risk 
and  market  distortions  that  might 
otherwise  arise  would  not  be  present. 
Thus,  the  FDIC  has  proposed  a  system 
whereby  an  insured  state  bank  is  not 
precluded  from  requesting  consent  to 
engage  as  principal  through  a  subsidiary 
in  a  commercial  venture  Uiat  is 
otherwise  impermissible  for  a 
subsidiary  of  a  national  bank.  Whether 
or  not  the  bank  obtains  consent  will 
depend  upon  the  FDIC's  analysis  of  the 
risk  that  might  be  presented  to  the  bank 
and  the  deposit  insurance  funds. 

The  FDIC  is  requesting  comment  on 
whether  it  is  appropriate  for  the 
regulation  to  prohibit  insured  state 
banks  from  directly  participating  in 
commercial  ventures.  Comment  is  also 
specifically  requested  on  whether  the 
list  of  prohibited  activities  should  be 
expanded,  and  if  so,  what  activities 
should  be  included. 

Exceptions  to  the  General  Requirement 
to  Obtain  FDIC's  Prior  Consent 

Section  362.4(b)  of  the  proposal  sets 
out  several  exceptions  to  the  general 
requirement  that  an  insured  state  bank 
must  obtain  the  FDIC's  prior  consent  to 
directly  or  indirectly  engage  as  principal 
in  any  activity  that  is  not  permissible  for 
a  national  bank  and  its  subsidiaries.  A 
number  of  the  exceptions  are  simply 
carried  over  from  section  24  itself.  Other 
exceptions  embody  the  FDIC's 
preliminary  determination  that  it  will 
not  present  a  significant  risk  to  the 
deposit  insurance  fund  for  any  insured 
state  bank  to  engage  as  principal  in 
particular  activities  provided  that 
certain  conditioBS  and  restrictions  are 


observed.  The  FDIC  has  proposed  three 
exceptions  on  the  basis  that  the 
activities  covered  thereby  do  not  present 
a  significant  risk  to  the  deposit 
insurance  fund.  The  FDIC  specifically 
invites  comment  on  whether  the  Ust  of 
activities  that  have  been  found  not  to 
present  a  significant  risk  to  the  fund 
should  be  expanded  and  upon  what 
basis  that  should  be  done  if  the  FDIC 
were  to  do  so. 

Insured  state  banks  should  note  that 
the  FDIC  specifically  considered,  but 
has  not  proposed  regulatory  language 
for,  an  exception  that  would  allow  a 
state  bank  to  enter  into  a  contract  with 
a  broker-dealer  imder  which  the  broker- 
dealer  would  provide  securities  services 
on  the  bank's  premises.  The  FDIC  is 
aware  that  the  OCC  has  by  interpretive 
letter  advised  national  banks  that  such 
arrangements  are  permissible  depending 
upon  the  overall  facts  and  just  how  the 
contract  is  structured.  Inasmuch  as  it  is 
the  FDIC's  posture  that,  generally 
speaking,  an  insured  state  bank  is  bound 
by  the  conditions  and  restrictions  under 
which  a  national  bank  can  enter  into  a 
contract  as  principal,  any  such  contract 
that  a  state  bank  wanted  to  enter  into 
that  differed  from  the  type  of  contract 
which  is  permissible  for  a  national  bank 
would  require  the  FDIC's  consent.  In 
connection  therewith,  comment  is 
sought  on  whether  the  FDIC  should 
adopt  an  exception  that  would  allow 
state  banks,  without  the  FDICs  prior 
consent,  to  enter  into  contracts  with 
third  parties  whereby  those  parties 
would  conduct  on  the  bank's  premises 
activities  that  do  not  fall  within  the 
definition  of  "as  principal"  activities. 

If  such  an  exception  were  to  be 
adopted,  should  the  FDIC  impose  any 
conditions  or  restrictions  on  the 
exception  such  as  affirmative  disclosure 
requirements,  disclosure  of  the  contract 
terms  to  the  bank's  shareholders, 
limitations  on  the  manner  in  which  the 
bank  may  be  compensated,  limitations 
on  the  use  of  shared  bank  employees, 
limitations  on  indemnification,  etc.?  Of 
course,  even  if  the  FDIC  were  to  adopt 
an  exception  covering  this  type  of 
contract  that  would  obviate  the  need  for 
prior  consent,  the  terms  and  conditions 
of  the  contract  and  the  manner  in  which 
the  business  of  the  third  party  was 
operated  would  need  to  comport  with 
safe  and  sound  banking.  In  short,  the 
fact  that  an  insured  state  bank  may  not 
need  the  FDIC's  prior  consent  as  the 
regulation  provides  for  an  exception 
does  not  preclude  the  FDIC  from  later 
finding  the  activity,  or  the  manner  in 
which  it  is  conducted,  to  involve  an 
unsafe  or  unsound  banking  practice. 

The  FDIC  considered,  but  nas  not 
specifically  proposed  for  comment,  an 
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additional  exception  that  would  fall 
under  the  category  of  activities 
permissible  for  an  insured  state  bank 
and/or  its  majority  owned  subsidiaries 
without  the  need  for  FDIC's  individual 
case-by-case  prior  approval.  The 
exception  considered  by  the  agency 
would  have  allowed  an  insured  stale 
hank  the  flexibility  of  holding  equity 
securities  through  a  bona  flde,  majority 
owned  subsidiary  of  the  bank  provided 
that  certain  restrictions  were  met.  The 
type  of  restrictions  under  consideration 
by  the  agency  were  the  following:  The 
equity  securities  must  be  listed  on  a 
national  securities  exchange,  the 
subsidiary  could  not  control  any  issuer 
of  the  securities,  the  bank  must  meet  the 
minimum  capital  requirements,  and  the 
bank  must  be  adequately  capitalized 
without  taking  into  consideration  the 
bank's  investment  in  the  subsidiary. 
Consideration  was  also  given  to  limiting 
the  bank's  investment  in  the  subsidiary 
to  a  maximum  of  25  percent  of  the 
bank's  capital.  . 

Consideration  was  given  to  such  an 
exception  on  the  grounds  that  equity 
investments  can  offer  an  additional 
source  of  earnings  and  opportunity  for 
diversification.  At  the  same  time, 
however,  such  investments  can  pose 
safety  and  soundness  concerns.  Given 
those  concerns,  staff  attempted  to 
evaluate  whether  it  would  be  possible  to 
in  some  way  allow  a  bank's  subsidiary 
to  in  effect  hold  a  more  diversified 
investment  portfolio  and  for  that 
porffolio  to  not  pose  a  significant  risk  to 
the  deposit  insurance  fund. 

Comment  is  invited  on  whether  the 
FDIC  should  entertain  adding  an 
exception  to  the  regulation  that  would 
allow  an  insured  state  bank  to  hold 
equity  securities  at  the  subsidiary  level 
and  if  so,  under  what  circumstances  it 
would  be  appropriate  or,  is  it  entirely 
inappropriate  for  an  insured  state  bank 
to  indirectly  hold  equity  securities?  Are 
there  circumstances  other  than  having  a 
subsidiary  which  would  hold  all  or  a 
portion  of  the  bank's  equity  security 
investment  portfolio  which  the  FDIC 
should  take  into  consideration  when 
evaluating  this  issue?  For  example,  the 
FDIC  is  interested  in  receiving  comment 
on  the  impact  of  section  24  of  the  FDl 
Act  on  the  investment  portfolios  of 
subsidiaries  of  insured  state  banks 
whose  insurance  underwriting  activities 
are  excepted  by  part  362  and  section  24 
of  the  FDl  Act  from  the  general 
prohibition  on  insurance  underwriting 
activities.  To  the  best  of  the  FDIC's 
knowledge,  it  is  not  uncommon  for 
insurance  companies  to  make  equity 
investments  of  a  type  that  are  not 
permissible  for  national  banks. 


Other  than  exceptions  which  simply 
reiterate  what  is  provided  for  by  the 
statute,  all  of  the  exceptions  proposed 
for  comment  require  that  the  bank  meet, 
and  continue  to  meet,  the  applicable 
minimum  capital  standards  as 
prescribed  by  the  bank's  appropriate 
federal  banking  agency.  Some  of  the 
exceptions  require  that  a  bank  be 
adequately  capitalized  after  deducting 
the  bank's  investment  in  a  subsidiary 
that  conducts  certain  activities.  The 
purpose  of  requiring  such  a  capital 
deduction  is  discussed  at  length 
elsewhere.  Comment  is  invited  on 
whether  it  is  appropriate  to  require  a 
bank  to  meet  the  applicable  minimum 
capital  standards  if  the  regulation  also 
requires  that  a  bank  be  adequately 
capitalized  after  deducting  its 
investment  in  a  department  or  a 
subsidiary  that  engages  as  principal  in 
impermissible  activities.  Should  the 
regulation  simply  require  that  a  bank 
meet  the  minimum  capital  requirements 
after  the  deduction  rather  than  meet  the 
adequately  capitalized  definition?  Are 
there  any  circumstances  in  which  the 
bank  should  be  required  to  be  well- 
capitalized  after  deducting  its 
investment  in  a  subsidiary  or 
department  that  engages  in 
impermissible  activities?  Commentors 
are  asked  to  keep  in  mind  when 
responding  to  this  request  that  section 
24  of  the  FDl  Act  requires  as  a 
prerequisite  to  consent  that  the  bank 
meet  and  continue  to  meet  the 
applicable  capital  standards  prescribed 
by  the  appropriate  agency.  The  FDIC 
must,  therefore,  take  capital  into 
consideration.  Lastly,  comment  is 
requested  on  whether  the  FDIC  should 
define  the  phrase  "minimum  capital 
standards"  if  it  is  retained  in  the 
regulation? 

As  indicated  above,  the  exceptions 
generally  require  that  the  bank  meet  the 
minimum  capital  standards.  It  is  not  the 
FDIC's  intention  to  require  any  bank 
whose  capital  falls  below  those 
minimum  standards  to  immediately 
cease  an  activity  in  which  the  bank  had 
been  engaged  pursuant  to  an  exception. 
The  FDIC  will  deal  with  such 
eventuality  on  a  case-by-case  basis 
through  the  examination  process.  In 
short,  the  FDIC  intends  to  utilize  the 
supervisory  and  regulatory  tools 
available  to  it  in  dealing  with  the  bank's 
loss  of  capital.  The  issue  of  the  bank's 
ongoing  activities  will  be  deah  with  in 
the  context  of  that  effort.  In  the  case  of 
a  state  member  bank,  the  FDIC  will 
communicate  its  concerns  regarding  the 
continued  conduct  of  an  activity  to  the 
bank's  appropriate  federal  banking 
agency.  It  is  that  agency  which  will 


formulate  a  response  to  the  bank's  drop 
in  capital.  The  FDIC  is  of  the  opinion 
that  the  case-by-case  approach  to 
whether  a  bank  will  be  permitted  to 
continue  an  activity  is  preferable  to 
forcing  a  bank  to,  in  ell  instances, 
immediately  cease  the  activity  in 
question.  Such  an  inflexible  approach 
could  exacerbate  an  already  poor 
situation  and  the  FDIC  has  opted  to 
reject  that  approach.  Comment  is  sought 
on  whether  Section  24  allows  the  FDIC 
this  flexibility.  This  lack  of  flexibility  is 
also  the  reason  why  the  standard 
conditions  provision  of  the  proposal 
does  not  contain  the  requirement  that 
the  bank  continue  to  meet  the 
applicable  capital  standards.  (See 
discussion  below  under  the  heading 
"Standard  Conditions".) 

A  more  detailed  discussion  of  the 
exceptions  follows.  In  addition  to 
comment  on  the  specific  exceptions, 
comment  is  sought  on  whether  any 
additional  exceptions  to  the  application 
requirements  should  be  contained  in  the 
regulation. 

7.  Savings  Bonk  Life  Insurance 

Section  362.4(b)(1)  of  the  proposal 
provides  that  any  insured  state  bank 
that  is  located  in  Massachusetts,  New 
York  or  Connecticut  is  not  prohibited 
from  engaging  in  the  underwriting  of 
savings  bank  life  insurance  provided 
that  three  conditions  are  met:  (1)  The 
FDIC  has  not  found  that  such  activities 
pose  a  significant  risk  to  the  fund;  (2) 
the  bank  conducts  the  savings  bank  life 
insurance  activities  through  a  division 
of  the  bank  that  meets  the  definition  of 
a  "department"  found  in  §362.2())  of 
the  proposal;  and  (3)  the  bank  maJ(es 
certain  customer  disclosures.  This 
exception  is  based  upon  section  24(e}  of 
the  FDl  Act  which  creates  a  savings 
bank  life  insurance  exception,  requires 
that  consumer  disclosures  be  made,  and 
directs  the  FDIC  to  make  a  finding 
whether  savings  bank  life  insurance 
activities  under  the  exception  in  section 
24(e)  will  pose  a  significant  risk  to  the 
fund.  The  FDIC  is  instructed  by  the 
statute  to  make  that  finding  by 
December  19, 1992.  The  substance. 
timing,  and  placement  of  disclosure  are 
the  same  as  are  required  under 
§  362.3(b)(3)  of  the  regulation  which  sets 
out  a  parallel  exception  for  the 
ownership  of  the  equity  of  a  savings 
bank  life  insurance  company.  Disclosure 
must  be  prominent,  must  be  made  prior 
to  the  time  of  purchase  of  the  insurance 
policy,  other  insurance  product,  or 
annuity,  and  must  be  in  a  separate 
document  clearly  labeled  consumer 
disclosure  if  the  disclosure  does  not 
appear  on  the  face  of  the  policy,  other 
insurance  product,  or  annuity.  If  state 
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law  or  regulation  provides  for 
substantially  similar  disclosure,  a  bank 
may  simply  comply  with  state  law.  The 
disclosuxe  itself  must  contain  the 
following  or  a  similar  statement:  "This 
[insurance  policy,  other  insurance 
product,  annuity]  is  not  a  federally 
insured  deposit  and  only  the  assets  of 
the  bank's  insurance  department  may 
legally  be  used  to  satisfy  any  obligation 
of  that  department." 

The  FDIC  does  not  anticipate  that  the 
above  restrictions,  including  the 
requirement  for  savings  bank  life 
insurance  activities  to  take  place  in  a 
department  of  the  bank,  will  disrupt  any 
ongoing  savings  bank  life  insurance 
operations  to  any  signiHcant  degree. 
Comment  is  specifically  sought  on 
whether  the  FDIC's  assumption  in  this 
matter  is  correct.  If  not,  what  changes 
should  be  made  to  the  proposal,  and 
why? 

2.  Insurance  UndenMiting 

Section  24(d)(2)(A)  of  the  FDI  Act 
provides  that  no  subsidiary  of  an 
insured  state  bank  may  engage  in    . 
insuranoB  underwriting  except  to  the 
extent  such  activities  are  permissible  for 
national  banks.  Notwithstanding  the 
general  prohibition  imder  section 
24(d)(2)CA).  section  24(d)(2)(B)  provides 
that  a  well-capitalized  insured  state 
bank  that  was  lawfully  providing 
insurance  principal  on  November  21, 
1991  may  continue  to  provide  insurance 
as  principal  in  the  state  or  states  in 
which  the  bank  did  so  on  November  21, 
1991  so  long  as  the  insurance  that  is 
provided  is  of  the  same  type  which  the 
bank  provided  as  of  November  21. 1991 
and  the  insurance  is  only  offered  to 
residents  of  that  state,  individuals 
employed  in  that  state,  and  any  other 
person  to  whom  the  bank  provided 
insurance  as  principal  without 
interruption  since  such  person  resided 
in  or  was  employed  in  that  state.  In  the 
case  of  resident  companies  or 
partnerships,  the  bank's  principal 
activities  must  be  limited  to  providing 
insurance  to  the  company's  or 
partnership's  employees  residing  in  the 
state  and/or  to  providing  insurance  to 
cover  the  company's  or  partnership's 
proi>erty  located  in  the  state.  Section 
362.4(b)(2Hi)  of  the  proposed  regulation 
recites  the  exception  for  insurance 
underwriting  found  in  section 
24(d)(2)(B). 

Section  362.4(b)(2)(ii)  of  the  proposal 
provides  that,  notwithstanding  the 
overall  prohibition  on  an  insured  state 
bank  underwriting  insurance  which  a 
national  bank  could  not  underwrite,  an 
insured  state  bank  that  was  engaged  in 
the  underwriting  of  insurance  on  or 
before  September  30. 1991  which  was 


reinsured  in  whole  or  in  part  by  the 
Federal  Crop  Insurance  Corporation 
may  continue  to  do  so.  This  exception 
tracks  the  language  of  section  24Q})(2)  of 
the  FDI  Act. 

3.  Activities  Found  Not  To  Present  a 
Significant  Risk  to  the  Deposit 
Insurance  Fund 

Section  24(d)(1)  of  the  FDI  Act 
provides  that  after  December  19, 1992. 
a  subsidiary  of  an  insured  state  bank 
may  not  engage  as  principal  in  any  type 
of  activity  tfiat  is  not  permissible  for  a 
subsidiary  of  a  national  bank  unless  the 
FDIC  has  determined  that  the  activity 
poses  no  significant  risk  to  the 
appropriate  deposit  insurance  fund  and 
the  bank  is.  and  continues  to  be.  in 
compliance  with  applicable  capital 
standards  prescribed  by  the  appropriate 
federal  banking  agency.  The  FDIC  has 
preliminarily  determined  that  certain 
activities  do  not  represent  a  significant 
risk  to  the  deposit  insurance  funds  and 
therefore  may  be  engaged  in  as  principal 
without  first  obtaining  the  prior  consent 
of  the  FDIC.  Section  362.4(b)(3)  lists 
those  activities. 

(a)  Guarantee  Activities 

Section  362.4(b)(3)(i)(A)  of  the 
proposed  rule  provides  that  an  insured 
state  bank  which  meets  and  continues  to 
meet  the  applicable  minimum  capital 
standards  as  prescribed  by  the 
appropriate  federal  banking  agency  may 
directly  guarantee  the  obligations  of 
others  as  provided  for  in  §  347.3(c)(1)  of 
the  FDIC's  regulations.  Section 
347.3(c)(1)  provides  that  foreign 
branches  may  guarantee  customer's 
debts  or  otherwise  agree  for  their  benefit 
to  make  payments  on  the  occurrence  of 
readily  ascertainable  events  if  the 
guarantee  or  agreement  specifies  the 
branch's  maximum  monetary  liability 
thereunder.  The  guarantee  or  agreement 
shall  be  combined  with  all  standby 
letters  of  credit  and  loans  for  purposes 
of  applying  any  legal  limitation  on  loans 
of  the  bank.  If  the  guarantee  or 
agreement  is  subject  to  separate 
limitation  under  state  or  federal  law,  the 
separate  limitation  shall  apply  in  lieu  of 
the  loan  limitation. 

Section  362.4(b)(3)(i)(B)  of  the 
proposed  regulation  provides  that  an 
insured  state  bank  that  meets  and 
continues  to  meet  the  applicable 
minimum  capital  standards  as 
prescribed  by  the  appropriate  federal 
banking  agency,  may  directly  offer 
customer-sponsored  credit  card 
programs,  and  similar  arrangements,  in 
which  the  insured  state  bank  undertakes 
to  guarantee  the  obligations  of 
individuals  who  are  its  retail  banking 
deposit  customers,  provided  that  the 


bank  must  establish  the 
creditworthiness  of  the  individual 
before  undertaking  to  guarantee  his/her 
obligations. 

Both  of  these  exceptions  are  carried 
over  from  part  332  of  the  FDIC's 
regulations,  "Powers  Inconsistent  with 
the  Piuposes  of  Federal  Deposit 
Insurance  Law".  That  regulation,  which 
the  FDIC  proposes  to  remove  (see  notice 
published  elsewhere  in  today's  Federal 
Register),  prohibits  insured  state 
nonmember  banks  (except  a  District 
bank)  from,  among  other  things,  acting 
as  surety  or  guaranteeing  the  obligations 
of  others  subject  to  certain  listed 
exceptions.  The  FDIC  has  also 
recognized  a  number  of  additional 
exceptions  over  the  years  on  an 
interpretive  basis.  Those  interpretive 
exceptions  are  the  same  ones  that  the 
OCC  has  recognized  by  regulation  for 
national  ban)».  National  banks  have 
been  found  by  the  courts  to  lack  the 
authority  to  act  as  surety  or  guarantee 
the  obligations  of  others  except  in 
certain  instances.  The  two  exceptions 
set  out  in  §  362.4(b)(3)(i)  of  the  proposal 
which  are  carried  over  from  part  332  are 
not  found  in  OCC's  regulations.  Insured 
state  banks  should  note  that  any 
guarantee  that  would  be  permissible  for 
a  national  bank  may  be  entered  into  by 
a  state  bank,  assuming  that  state,  law 
authorizes  the  bank  to  do  so,  without 
the  bank  first  obtaining  the  FDIC's 
consent  under  part  362. 

(b)  Activities  That  Are  Closely  Related 
to  Banking 

Under  §  362.4(b)(3)(ii)  of  the  proposal, 
an  insured  state  bank  that  meets,  and 
continues  to  meet,  the  applicable 
minimum  capital  standards  as 
prescribed  by  its  appropriate  federal 
banking  agency  may,  without  first 
obtaining  the  FDIC's  prior  consent, 
engage  as  principal  through  a  subsidiary 
in  any  activity  that  is  otherwise 
impermissible  for  a  subsidiary  of  a 
national  bank  if  that  activity  has  been 
found  by  the  Board  of  Governors  of  the 
Federal  Reserve  System  (FRB)  to  be 
closely  related  to  banking  for  the 
purposes  of  Section  4  of  the  Bank 
Holding  Company  Act  (12  U.S.C.  1843).  • 
Thus,  any  as  principal  activity  that  is  on 
the  FRB's  section  4(c)(8)  list  (see  12  CFR 
225.25),  or  has  been  found  by  the  FRB 
by  order  to  be  closely  related  to  banking, 
does  not  require  the  FDIC's  prior 
consent  if  it  is  to  be  conducted  through 
a  subsidiary. 

Comment  is  requested  on  whether  the 
regulation  should  contain  this 
exception.  If  so.  should  the  regulation 
extend  the  same  treatment  to  the  direct 
conduct  of  such  activities.  Should  the 
regulation  require  that  th"  subsidiary  be 
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a  bona  fide  subsidiary  in  order  for  the 
exception  to  apply? 

(c)  Securities  Activities  Conducted 
Through  a  Subsidiary  of  an  Insured 
Nonmember  Bank 

Section  362.4(b)(iii)  of  the  proposal 
sets  out  an  exception  for  securities 
activities  conducted  by  an  insured 
nonmember  bank  through  a  subsidiary 
of  the  bank  provided  that:  (1)  Those 
activities  are  conducted  in  compliance 
with  §  337.4  of  the  FDIC's  regulations. 
(2)  the  bank  meets,  and  continues  to 
meet,  the  applicable  minimum  capital 
standards  of  part  325  of  this  chapter, 
and  (3)  the  bank  is  adequately 
capitalized  exclusive  of  any  investment 
in  the  subsidiary  that  is  required  by 
§  337.4  to  be  deducted  from  the  bank's 
capital.  If  §  337.4  is  followed,  the 

[irovisions  contained  therein  apply  in 
ieu  of  any  portion  of  part  362. 

Section  337.4  of  the  FDIC  s 
regulations  govems'lhe  securities 
activities  of  subsidiaries  of  insured 
nonmember  banks.  In  brief,  that 
regulation  (1)  Requires  that  any 
subsidiary  which  engages  in  securities 
activities  that  are  not  permissible  for  the 
parent  bank  under  Section  16  of  the 
Glass-Steagall  Act  (12  U.S.C  24 
(Seventh))  must  be  a  bona  fide 
subsidiary;  (2)  requires  the  bank's 
investment  in  such  a  subsidiary  be 
deducted  from  the  bank's  capital;  (3) 
requires  that  the  FDIC  be  given  prior 
notice  before  an  insured  nonmember 
bank  acquires  or  establishes  a  subsidiary 
that  engages  in  any  securities  activity; 
(4)  places  c-ertain  restrictions  on 
transactioRS  between  a  bank  and  its 
securities  subsidiary;  and  (5)  requires 
that  customer  disclosures  be  given 
under  certain  circumstances. 
Section  337.4  of  the  FDIC's 
regulations  was  adopted  in  1984  in 
order  to  address  the  safety  and 
soundness  and  conflicts  of  interest 
concerns  that  can  arise  if  an  insured 
nonmember  bank  has  a  subsidiary 
which  engages  in  securities  activities  of 
the  sort  that  would  not  be  permissible 
under  the  Glass-Steagall  Act  for  the 
parent  bank.  The  FDIC  is  satisfied  that 
the  restrictions  contained  in  §  337.4 
adequately  address  those  concerns.  The 
Board  of  Directors  has  therefore 
concluded  that  for  a  state  nonmember 
bank  to  conduct  securities  activities 
through  a  subsidiary  of  the  bank  in 
accordance  with  §  337.4  will  not  pose  a 
significant  risk  to  the  deposit  insurance 
fund. 

Comment  is  specifically  requested  on 
whether  it  is  appropriate  for  the 
regulation  to  contain  the  above 
described  exception. 


AppUcatioa  RequiremeBts 
Generailly 

Under  §  362.4(c)(l]  of  the  proposal, 
alter  December  19, 1992,  (unless 
otherwise  provided  for  by  part  362)  no 
insured  state  bank  may  directly  engage 
as  principal  in  any  activity  that  is  not 
permissible  for  a  national  bank,  and  no 
subsidiary  of  an  insured  state  bank  may 
engage  as  principal  in  any  activity  that 
is  not  permissible  for  a  subsidiary  of  a 
national  bank,  unless  the  bank  meets 
and  continues  to  meet  the  apphcable 
minimum  capital  standards  prescribed 
by  the  appropriate  federal  banking 
agency  and  the  FDIC  determines  that  the 
conduct  of  the  activity  by  the  bank  and/ 
or  its  subsidiary  will  not  pose  a 
significant  risk  to  the  affected  deposit 
insurance  fund.  An  insured  state  bank 
must  obtain  the  FDIC's  prior  consent  for 
each  subsidiary  that  engages  as 
principal,  or  will  engage  as  principal,  in 
any  activity  that  is  not  otherwise 
excepted  and  which  is  not  permissible 
for  a  subsidiary  of  a  national  bank.  If  the 
bank  has  a  subsidiary  that  is  engaging  in 
an  activity  for  which  proper  notice  or 
application  has  been  made,  notice  or 
application  will  need  to  be  made  prior 
to  the  bank  acquiring  or  forming  any 
other  subsidiary  even  if  that  subsidiary 
is  engaging  in  the  same  type  of  activity. 
(See  §  362.4(c)(l)(ii)).  The  application 
for  subsequent  subsidiaries  doe  not 
need  to  contain  the  same  amount  of 
information  however. 

Under  the  proposal,  a  bank  that  does 
not  meet  the  minimum  capital 
requirements  set  by  its  appropriate 
federal  banking  agency  that  as  of 
December  19, 1992  engaged  as  principal 
in  an  otherwise  impermissible  activity 
must  cease  that  activity  as  soon  as 
practicable  but  in  no  event  later  than  six 
months  after  the  effective  date  of  this 
section.  This  provision  allows  banks 
that  do  not  meet  the  minimum  capital 
requirements  a  period  of  time  in  which 
to  terminate  an  impermissible  activity. 
It  is  the  opinion  of  the  FDIC  that  to  do 
otherwise  may  prove  more  harmful  to 
the  affected  banks.  If  the  bank  attains 
the  minimum  prescribed  capital  level 
within  the  six  month  period,  the  bank 
may  apply  for  consent  to  continue  the 
activity. 

If  an  insured  state  bank  had  obtained 
the  FDIC's  consent  under  section  333.3 
of  the  FDIC's  regulations  to  engage  in  an 
activity  that  is  not  permissible  for  a 
federal  savings  association  and  which  is 
not  permissible  under  this  part  without 
the  FDIC's  consent,  the  Insured  state 
bank  does  not  need  to  obtain  FDIC 
consent  under  this  part  in  order  to 
continue  the  activity.  (See 
§  362.4(c)(l)(iv}  of  the  proposal). 


The  effective  date  of  the  restrictions 
on  activities  of  insured  state  banks  and 
their  majority-owned  subsidiaries  is 
December  19, 1992.  Section 
3e2.4(c)(l)(v)  of  the  proposal  provides 
that  any  insiued  state  bank  wnich  has 
filed  an  application  requesting  consent 
to  directly,  or  indirectly,  continue  any 
activity  that  is  not  permissible  for  a 
national  bank  or  its  subsidiary  may 
continue  to  engage  in  the  ongoing 
activity  while  the  bank's  application  is 
pending,  however,  in  no  case  may  the 
activity  continue  for  more  than  six 
months  after  the  effective  date  of  the 
regulation  unless  the  FDIC  grants  an 
extension  of  time  or  the  bank's 
application  is  granted.  The  language  of 
this  paragraph  thus  grants  banks 
authority  to  continue  their  otherwise 
impermissible  activities  beyond 
December  19. 1992.  Without  this 
provision,  a  bank  would  be  required  to 
cease  an  otherwise  impermissible 
activity  even  though  the  FDIC  may 
ultimately  approve  of  the  activity.  As 
such  disruption  of  business  would  serve 
no  purpose,  the  proposal  creates,  in 
effect,  up  to  a  six  months  safe  harbor 
period.  Comment  is  requested  on  the 
need  for  this  provision. 

Application  for  Consent  to  IXrectly  or 
Indirectly  Engage  in  Impennissibh 
Activities 

Applications  under  §  362.4(c)  of  the 
proposal  for  consent  to  directly  engage 
in  an  otherwise  impermissible  activity 
are  to  be  filed  with  the  FDIC  regional 
director  (supervision)  for  the  FDIC 
region  in  which  the  insured  state  bank's 
principal  office  is  located.  The 
applications  should:  (1)  Briefly  describe 
the  activity  and  the  manner  in  which  it 
will  be  conducted;  (2)  contain  a  copy,  if 
any,  of  the  bank's  feasibility  study, 
financial  projections  and/or  proposed 
business  plan  regarding  how  the  activity 
is  to  be  conducted;  (3)  provide  a  citation 
of  the  statutory  or  regulatory  authority 
to  conduct  the  activity  from  which  the 
bank  derives  its  authority  to  conduct  the 
activity  in  question;  (4)  contain  a  copy 
of  the  written  approval  the  bank 
received  when  it  requested  consent  to 
conduct  the  activity  from  the 
appropriate  regulatory  authority  if  such 
approval  was  necessary;  (5)  provide  an 
indication  of  the  expected  volume  or 
level  of  the  activity;  (6)  contain  a  copy 
of  the  resolution  by  the  bank's  board  of 
directors  or  trustees  authorizing  the 
conduct  of  the  activity  and  the  filing  of 
the  application;  (7)  contain  a  brief 
description  of  the  bank's  policies  with 
regard  to  any  anticipated  involvement 
in  the  activity  by  a  director,  executive 
officer  or  principal  shareholder  of  the 
bank  (including  related  interests  of  such 
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persons);  (8)  provide  a  calculation  of  the 
bank's  applicable  capital  ratios  as  of  the 
date  of  the  filing  of  the  apphcation;  and 
(9)  desoibe  the  bank's  expertise  in  the 
activity  to  be  undertaken.  The 
information  requested  may  be  satisfied 
by  submitting  a  copy  of  a  pending 
request  as  filed  with  another  regulatory 
authority  if  that  request  substantially 
meets  the  information  requirements 
detailed  above.  The  terms  "director", 
"executive  officer",  "principal 
shareholder",  and  "related  interest" 
shall  have  the  same  meaning  as  is 
relevant  for  purposes  of  section  22(h)  of 
the  Federal  Reserve  Act  (12  U.S.C.  375) 
and  §  337.3  of  the  FDIC's  regulations  (12 
CFR  337.3)  which  concern  extensions  of 
credit  to  bank  insiders. 

Applications  for  consent  to  conduct 
otherwise  impermissible  activities 
through  a  subsidiary  should  contain  the 
above  information  plus  the  following: 
(1)  The  amount  of  the  bank's  proposed 
investment  in,  and  expected  extensions 
of  credit  to.  the  subsidiary;  (2)  the 
bank's  investment  in,  and  extensions  of 
credit  to.  other  subsidiaries  conducting 
the  same  type  of  activity,  and  (3)  the 
bank's  applicable  capital  ratios  as  of  the 
filing  of  the  application  exclusive  of  the 
bank's  investment  in  the  subsidiary. 
'    If  an  insured  state  bank  has 
previously  obtained  the  FDIC's  consent 
for  a  subsidiary  to  engage  as  principal 
in  a  particular  activity,  subsequent 
requests  for  consent  for  another 
subsidiary  of  the  bank  to  engage  as 
principal  in  the  same  activity  need  not 
contain  as  much  information  as  the  first 
such  request  The  following  information 
is  required  to  be  filed  in  the  subsequent 
requests;  (1)  A  brief  description  of  the 
proposed  activity;  (2)  an  indication  of 
the  expected  volume  or  level  of  the 
activity;  (3)  the  bank's  applicable  capital 
ratios  as  of  the  date  of  the  filing  of  the 
application;  (4)  the  amount  of  the  bank's 
proposed  investment  in.  and  expected 
extensions  of  credit  to.  the  subsidiary; 
(5)  the  bank's  inv/stment  in.  and 
extensions  of  credit  to,  other 
subsidiaries  conducting  the  same  type 
of  activity:  and  (6)  the  bank's  appUcable 
capital  ratios  as  of  the  filing  of  the 
application  exclusive  of  the  bank's 
investment  in  the  subsidiary.  (See 
§362.4(c)(2)(iii)). 

For  the  purposes  of  this  section,  the 
term  "same  activity"  shall  be 
understood  to  refer  to  business  tines 
that  are  generally  similar,  require  the 
same  expertise,  and  entail  the  same 
amount  or  character  of  risk.  For 
instance,  a  subsidiary  that  has  received 
previous  consent  to  invest  in  a  specific 
multi-family  residential  imit  is 
conducting  the  same  activity  as  a  related 
subsidiary  that  is  investing  in  a  multi- 


family  residential  unit  in  a  different  part 
of  town.  However,  the  subsidiary  would 
not  be  engaging  in  the  same  activity  as 
a  related  subsidiary  that  is  investing  in 
commercial  office  space. 

Application  for  Cktnsent  To  Continue  an 
Ongoing  Activity 

Insured  state  bfmks  that  wish  to 
continue  to  directly  engage  in  an 
ongoing  activity  that  is  otherwise 
impermissible  must  file  an  application 
with  the  FDIC  which  contains  the 
following  information:  (1)  A  brief 
description  of  the  activity  and  the 
manner  in  which  it  is  presently  being 
conducted;  (2)  a  copy  of  the  bank's 
management  or  business  plan,  if  any. 
concerning  the  conduct  of  the  activity; 

(3)  an  indication  of  the  present  and 
expected  volume  or  level  of  the  activity; 

(4)  a  brief  description  of  the  bank's 
policy  and  practice  regarding  the 
involvement  in  the  activity  by  directors, 
executive  o^icers  or  principal 
shareholders,  or  any  related  interest  of 
such  person;  (5)  a  summary  of 
management's  expertise  to  conduct  the 
activity;  (6)  a  citation  of  the  statutory  or 
regulatory  authority  upon  which  the 
bank  is  relying  in  conducting  the 
activity;  (7)  a  brief  description  of  how, 
if  at  all,  the  current  conduct  of  the 
activity  differs  fit>m  standard  conditions 
set  out  in  this  proposal  (is  the 
subsidiary  "bona  fide",  is  the  bank 
adequately  capitalized,  is  the 
department  separated  from  other 
operations  of  the  bank,  etc.);  and  (8)  the 
bank's  applicable  capital  ratios  as  of  the 
filing  of  the  application. 

In  addition  to  the  information 
discussed  above,  applications  for 
consent  to  continue  to  engage  as 
principal  through  a  subsidiary  in  an 
ongoing  activity  that  is  not  permissible 
for  a  subsidiary  of  a  national  bank  shall 
contain:  (1)  A  statement  of  the  amount 
of  the  bank's  investment  in,  and 
extensions  of  credit  to,  the  subsidiary; 
(2)  the  aggregate  amount  of  the  bank's 
investment  in.  and  extensions  of  credit 
to,  all  such  subsidiaries;  and  (3)  the 
bank's  applicable  capital  ratios  as  of  the 
filing  of  the  application  exclusive  of  the 
bank's  investment  in  the  subsidiary. 

Phase-out  of  Activities  for  Which 
Consent  To  Continue  Has  Been  Denied 

Under  §  362.4(c)(4){i)  of  the  proposal, 
insxued  state  banks  that  have  been 
denied  consent  to  continue  an  ongoing 
activity  must  stop  the  activity  as  soon  as 
practical  but  in  no  event  later  than  one 
year  from  the  denial  unless  the  FDIC  has 
set  a  different  time  period.  Since  the 
primary  reason  for  any  denial  would  be 
a  finding  that  the  activity  presents  a 
significant  risk  to  the  fund,  the  FDIC 


may  condition  or  restrict  the  conduct  of 
the  activity  until  such  time  as  the 
activity  is  terminated. 

Under  §  362.4(c)(4)(ii),  if  the  insured 
state  bank  has  been  denied  consent  to 
continue  to  conduct  an  ongoing  activity 
through  a  subsidiary,  the  bank  must 
divest  its  equity  interest  in  the 
subsidiary  as  quickly  as  prudently 
I>ossible  but  in  no  event  later  than 
December  19, 1996.  In  such  event,  the 
bank  is  directed  to  file  a  divestiture  plan 
in  accordance  with  the  provisions  of 
this  part.  Section  362.4(c)(4)(ii)  is 
consistent  with  the  statutory  provisions 
contained  in  section  24(c)  of  the  FDI  Act 
which  allow  a  five-year  divestiture 
period  for  impermissible  equity 
investments.  The  continued  conduct  of 
the  activity  during  the  divestiture 
period  may  be  conditioned  or  restricted 
by  the  FDIC. 

An  insured  state  bank  need  not  divest 
the  subsidiary  if  the  bank  chooses  to 
discontinue  the  impermissible  activity 
rather  than  to  divest  the  subsidiary.  If 
the  bank  so  chooses,  the  activity  must 
be  discontinued  as  soon  as  practical  but 
in  no  event  later  than  one  year  from  the 
date  of  the  denial.  If  the  bank  elects  to 
discontinue  the  impermissible  activity, 
it  must  file  a  notice  with  the  appropriate 
regional  office  no  later  than  60  days 
after  the  bank  receives  notice  that 
consent  to  continue  the  activity  was 
denied. 

The  FDIC  is  interested  in  receiving 
comment  on  the  particular  problems 
and  concerns  the  timing  of  divestiture 
presents  for  banks  that  own  subsidiaries 
which  invest  in  real  estate  if  a  bank's 
application  to  continue  the  activities  of 
that  subsidiary  is  denied. 

Standard  Conditions 

Any  approval  of  a  request  for  consent 
to  conduct  an  otherwise  prohibited 
activity  shall  be  subject  to  standard 
conditions  unless  specifically  waived  by 
the  approving  official.  If  the  approval 
involves  conduct  of  an  activity  in  a 
subsidiary  of  an  insured  state  bank, 
approval  shall  be  conditioned  upon:  (1) 
TTie  subsidiary  meeting  all  of  the  criteria 
necessary  for  a  bona  fide  subsidiary,  and 
(2)  the  insured  state  bank  being 
adequately  capitalized  exclusive  of  the 
bank's  investment  in  the  subsidiary. 

If  an  insured  state  bank  would  not  be 
adequately  capitalized  exclusive  of  the 
bank's  investment  in  its  subsidiary,  the 
FDIC  may  nonetheless,  in  its  discretion, 
approve  an  application  for  a  subsidiary 
to  continue  an  ongoing  activity  that  is 
otherwise  impermissible  provided  that 
the  bank  is  expected  to  be  adequately 
capitalized,  taking  into  account  the 
deduction  of  the  bank's  investment  in 
the  subsidiary  from  the  bank's  capital. 
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no  later  than  three  years  from  the 
approval  of  the  application.  The  three 
year  period  set  out  in  the  proposal  is  not 
automatic  and  it  is  leit  to  the  sole 
discretion  of  the  FDIC  to  determine  a 
workable  period  of  time  (up  to  three 
years)  for  an  insured  state  bank  to  raise 
its  capital  levels  to  an  appropriate  level. 
Additionally,  imder  the  proposal  the 
FDIC  may,  in  its  discretion,  approve  an 
application  for  a  subsidiary  that  does 
not  meet  the  definition  of  a  bona  fide 
subsidiary  to  continue  to  engage  in  an 
otherwise  impermissible  activity 
provided  that  subsidiary  is  expected  to 
meet  the  requirements  of  a  bona  fide 
subsidiary  no  later  than  six  months  from 
the  approval  of  the  application.  Both  of 
these  provisions  build  some  flexibility 
into  the  regulation  to  accommodate 
ongoing  operations. 

Under  tne  proposed  regulation 
approval  of  an  application  by  an  insured 
state  bank  to  directly  conduct  an 
otherwise  impermissible  activity  shall 
be  conditioned  upon  (1)  the  activity 
being  conducted  in  a  division  whidi 
meets  all  of  the  criteria  of  a  department 
as  that  term  has  been  defined  earlier  in 
this  part,  and  (2)  the  bank  being 
adequately  capitalized  exclusive  of  the 
bank's  investment  in  such  division.  The 
bank,  in  the  FDIC's  discretion,  may  be 
allowed  to  continue  the  direct  conduct 
of  an  ongoing  activity  even  though  the 
bank  would  not  be  adequately 
capitalized  exclusive  of  its  investment 
in  the  department  provided  that  the 
bank  is  expected  to  be  adequately 
capitalized  no  later  than  three  years 
from  the  approval  of  the  application 
taking  into  account  the  deduction  of  the 
investment.  Similarly,  the  FDIC  may,  in 
its  discretion,  allow  a  bank  to  continue 
an  ongoing  activity  conducted  in  a 
department  that  does  not  meet  the 
definition  of  "department"  if  the 
necessary  adjustments  are  made  to  the 
operations  of  the  department  so  that  it 
meets  the  definition  of  department  no 
later  than  six  months  after  the  approval 
of  the  application. 

The  conditions  described  above  are  to 
be  considered  standard  and  exceptions 
will  only  be  granted  if  the  applicant  can 
demonstrate  that  other  features  of  the 
bank's  proposal  will  provide  a  similar 
degree  of  protection  lor  the  insured 
bank.  Other  relevant  conditions  may  be 
imposed  by  the  approving  official  when 
considered  appropriate  including  limits 
on  the  volume  of  the  activity  and 
additional  capital  requirements  to 
support  the  level  of  activity  anticipated. 
Nothing  in  this  proposal  is  intended  to 
limit  the  types  of  conditions  which  may 
be  imposed  on  an  applicant  by  the 
granting  official  or  ihe  omditions  or 
restrictions  that  may  be  imposed  as  a 


result  of  any  ongoing  supervision  of  the 
bank. 

Comment  is  requested  on  the 
appropriateness  of  the  standard 
conditions  as  proposed.  Should  the 
FDIC  consider  any  conditions  in 
addition  to  or  in  lieu  of  the  proposed 
conditions?  Should  the  conditions  that 
have  been  proposed  be  modified  in  any 
way?  For  example,  is  six  months 
sufficient  time  to  bring  an  existing 
division  into  compliance  with  the 
definition  of  department?  Are  there 
activities,  such  as  real  estate  investment 
activities,  for  example,  which  if 
conducted  by  a  subsidiary  warrant 
requiring  that  the  parent  bank  be  well- 
capitalized  after  the  capital  deduction  is 
taken? 

Transaction  Restrictions 

Section  362.4(e)  of  the  proposal  sets 
out  five  restrictions  which  apply  in  the 
case  of  any  subsidiary  of  an  insured 
state  bank  that  is  required  by  Part  362 
to  be  a  bona  fide  subsidiary  as  that  term 
is  defined  in  §  362.2(e).  The  restrictions 
do  not  apply  to  any  subsidiary  that  is 
not  required  by  the  proposal  to  be  a 
bona  fide  subsidiary.  Comment  is 
specifically  requested  on  the  need  for 
the  proposed  restrictions:  what 
problems,  if  any,  would  be  posed  by  the 
adoption  of  the  proposed  restrictions  as 
worded;  and  whether  any  additional 
restrictions  should  be  adopted.  For 
example,  should  the  proposed 
regulation  contain  any  anti-tying 
restrictions? 

The  first  restriction,  found  in 
§  362.4(e)(i),  provides  that  no  insured 
state  bank  may  engage  in  any 
transaction  with  its  bona  fide  subsidiary 
on  terms  or  under  circumstances  that 
are  less  favorable  than  those  prevailing 
at  the  time  of  the  transaction  for 
comparable  transactions  involving 
companies  that  are  not  subsidiaries  of 
the  bank  nor  are  affiliated  with  the 
bank.  In  addition  to  other  types  of 
transactions,  this  restriction  covers 
extensions  of  credit  from  the  bank  to  its 
subsidiary.  This  restriction  parallels  the 
restrictions  foimd  in  Secticm  23B  of  the 
Federal  Reserve  Act  (12  U.S.C  371o-l) 
which  places  restrictions  on  a  bank's 
transactions  with  its  affiliates.  As  the 
term  "affiliate"  as  used  in  section  23B 
of  the  Federal  Reserve  Act  does  not 
generally  extend  to  a  subsidiary  of  a 
bank,  the  protections  afforded  by  that 
law  do  not  apply  as  between  a  t»nk  and 
its  subsidiaries.  Section  362.4(eKi)  of 
the  proposal  fills  that  gap. 

Section  362.4(e)(ii)  of  the  proposal 
places  restrictions  on  purchases  of  any 
asset  or  product  by  an  insured  state 
bank  acting  as  fiduciary  when  those 
assets  or  products  are  purchased  from 


any  of  the  bank's  bona  fide  subsidiaries. 
Under  the  proposal,  such  purchases 
cannot  be  made  unless:  (1)  The 
purchase  is  expressly  authorized  by  the 
trust  instrument,  court  order  or  local 
law  or  specific  authority  for  the 
purchase  is  obtained  from  all  interested 
parties  after  full  disclosure 
(§  362.4(e)(ii)(A)):  (2)  the  purchase  is 
permissible  under-applicable  federal 
and/or  state  statute  or  regulation 
(§  362.4(e)(ii)(C);  or  (3)  the  purchase  is 
otherwise  consistent  with  the  bank's 
fiduciary  obligation  (§  362.4(e)(ii)(B)). 
These  restrictions  are  identical  to 
restrictions  found  in  §  337.4(e)(1)  of  this 
chapter  which  governs  purchases  of 
securities  by  an  insured  nonmember 
bank  as  fiduciary  or  managing  agent 
where  the  securities  are  currently 
distributed,  currently  underwritten,  or 
issued  by  a  subsidiary  or  affiliate  of  the 
bank  that  engages  in  the  sale, 
distribution,  or  underwriting  of 
securities,  or  the  seciuities  are  issued  by 
an  investment  company  advised  by  a 
subsidiary  or  affiliate  of  the  bank.  (For 
a  discussion  of  the  language  as  adopted 
in  connection  with  §  337.4(e)(1)  see  49 
FR  46709, 46717.  November  28, 1964.) 

It  is  not  FDIC's  intent  in  proposing 
this  language  to  change  the  common  law 
of  fiduciary  obligation.  The  FDICs 
intent  rather  is  to  merely  restate  the 
common  law  obligation  of  a  fiduciary  to 
refrain  from  self  dealing.  The  language 
which  references  applicable  federal 
and/or  state  law  is  designed  to  take  into 
account,  for  example,  federal  law 
governing  employee  benefit  and  pension 
plans  which  would  permit,  in  certain 
instances,  transactions  involving  such 
funds  and  affiliates  of  the  funds' 
trustees.  The  language  allowing  for 
purchases  if  they  "are  otherwise 
consistent  %vith  the  bank's  fiduciary 
obligation"  is  proposed  in  recognition 
that  a  trustee  may  not  always  be 
required  under  the  common  law  to  meet 
the  conditions  of  §  362.4(e)(ii)(A)  in 
order  to  make  purchases  from  a 
subsidiary  of  the  bank. 

Section  362.4(e)(iii)  of  the  proposal 
provides  that  no  insured  state  b^k  may 
enter  into  a  contract  with  any  of  its 
subsidiaries  if  the  contract  violates  any 
law  or  regulation,  will  result  in  a  breech 
of  a  fiduciary  duty,  will  adversely  affect 
or  misrepresent  the  bank's  safety  or 
soundness,  or  is  likely  to  have  any  such 
result.  This  language  is  consistent  with 
section  30  of  the  FDI  Act  (12  U.S.C. 
1831g)  which  prohibits  any  insured 
depository  institution  from  entering  into 
a  contract  with  any  person  to  provide 
goods,  products,  or  services  to  or  for  the 
benefit  of  the  depository  institution  if 
the  performance  of  the  contract  would 
adversely  affect  the  safety  or  soundness 
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of  the  institution.  Conunent  is  requested 
on  whether  this  provision  should  be 

adopted  or  not.  Is  the  provision 
unnecessary  in  view  of  Section  30  of  the 
FDlAct? 

Sections  362.4(e)(4)  and  362.4(e)(5)  of 
the  proposal  restrict  extensions  of  credit 
that  an  insured  state  bank  may  make  to 
its  subsidiaries.  Extensions  of  credit  to 
any  one  bona  fide  subsidiary  cannot 
exceed  10  percent  of  the  bank's  tier  one 
capital  and  the  bank's  aggregate 
extensions  of  credit  to  all  of  its  bona 
Tide  subsidiaries  cannot  exceed  20 
percent  of  the  bank's  tier  one  capital. 
These  limits  parallel  the  limits  on  loans 
by  insured  state  banks  to  their  affiliates 
under  section  23A  of  the  Federal 
Reserve  Act  (12  U.S.C  371c).  "Affiliate" 
as  that  term  is  defined  for  the  piuposes 
of  section  23A  of  the  Federal  Reserve 
Act  does  not  generally  encompass  a 
subsidiary  of  a  bank.  The  purpose  of 
this  portion  of  the  proposal  is  to  fill  that 
regulatory  gap  by  placing  limits  on  the 
amount  of  loans  that  a  bank  may  make 
to  its  subsidiaries.  In  addition  to 
covering  direct  loans,  any  loan  by  a 
bank  affiliate  of  an  insured  state  bank  to 
the  bank's  subsidiary  will  count  toward 
the  insured  state  bank's  lending  limit 
under  the  proposal.  This  provision  has 
been  included  in  order  that  a  bank 
cannot  exceed  the  loan  limits  simply  by 
channeling  funds  to  its  subsidiary 
through  a  sister  bank.  It  will  also  protect 
the  affiliated  bank  from  pressures  it 
might  otherwise  experience  to  fund  the 
activities  of  its  affiliated  bank's 
subsidiaries.  Finally,  the  proposed 
individual  and  aggregate  loan  hmit  both 
include  any  extensions  of  credit  made 
by  the  bank,  or  any  of  its  affiliated 
banks,  that  are  secured  by  the  debt  of. 
or  equity  securities  issued  by,  the  bank's 
bona  fide  subsidiaries.  Thus,  if  the  bank 
finances  the  purchase  by  a  borrower  of 
debt  issued  by  the  bank's  subsidiary  and 
the  extension  of  credit  is  sefnired  by  the 
subsidiary's  debt,  the  extension  of  credit 
will  count  toward  the  bank's  ten  percent 
lending  limit. 

Disclosure  Requirements 

The  FDIC  is  propMjsing  that  no  insured 
state  bank  may  have  a  subsidiary  or  a 
deptulment  that  engages  as  principal  in 
any  activity  that  is  not  permissible  for 
a  national  bank  unless  the  subsidiary  or 
department  provides  any  persons  doing 
or  about  to  do  business  with  that 
subsidiary  or  department  written 
disclosure  that  the  products,  goods  or 
services  offered  by  the  subsidiary  or 
department  are  not  insured  by  the  FDIC, 
are  not  guaranteed  by  the  bank,  end  that 
only  the  assets  of  the  department  or 
subsidiary  (as  the  case  may  be)  are 
available  to  satisfy  the  obligations  of.  or 


any  contractual  claims  arinng  in 
coimection  with,  the  operation  of  the 
subsidiary  or  department.  Under  the 
pn^osal,  an  insured  state  must  obtain 
the  signature  of  any  person  to  whom 
disclosure  is  made  acknowledging  that 
such  person  has  read  the  disclosure. 
Disclosure  must  be  made  prior  to  the 
time  a  contractual  obligation  to 
purchase  any  product,  good  or  service 
arises.  The  following  or  a  similar 
statement  will  satisfy  the  disclosure 
requirement  in  the  case  of  a  subsidiary: 

" is  not  a  iiaderally  insured 

deposit  and  is  not  an  obligation  of,  nor 
is  it  guaranteed  by,  any  federally 
insured  bank.  The  assets  of  [insert  name 
of  bank  and  relationship  of  bank  to 
subsidiary]  are  not  available  to  satisfy 
any  obligation  or  liability  of  [insert 
name  of  subsidiary]".  The  following  or 
a  similar  statement  will  satisfy  the 
disclosure  requirement  in  the  case  of  a 

department:  " is  not  a  federally 

insured  deposit.  Only  the  assets  of 

department  of  the  bank  are 

available  to  satisfy  the  obligations  of,  or 
any  contractual  claims  arising  in 

connection  with  the  operation  of, 

department". 

Comment  is  requested  on  the  need  for 
the  disclosures  described  above.  If  the 
FDIC  reauires  that  disclosure  be  made, 
should  the  disclosure  requirement  be 
more  tailored  to  the  particular  type  of 
product  or  service?  Should  disclosure 
be  required  only  in  instances  in  which 
the  department  or  subsidiary  are 
offering  in  some  manner  to  \be  public  a 
product  or  service  that  can  be  described 
as  a  financial  product  which  might  be 
more  readily  confused  with  an  insured 
deposit?  If  the  product  or  service  that  is 
being  offered  is  unlikely  to  be  confused 
with  an  insured  deposit,  should  the 
disclosure  be  confined  to  describing  the 
extent  to  which  the  bank's  assets  may  be 
used  to  satisfy  the  obhgations  of  the 
department  or  subsidiary? 

Insured  state  banks  are  also  asked  to 
note  that  the  section  as  proposed  would 
require  disclosure  in  the  case  of  any 
subsidiary  that  engages  as  principal  in 
an  otherwise  impermissible  activity. 
The  disclosure  obligation  therefore 
attaches  under  the  proposal  whether  or 
not  the  subsidiary  is  required  to  be  a 
bona  fide  subsidiary.  If,  however, 
another  provision  of  part  362  sets  out 
disclosure  requirements,  such  as  in  the 
case  of  savings  bank  life  insurance 
activities,  those  disclosure  requirements 
are  to  be  followed  rather  than  §362.4(0. 
Additionally,  it  should  be  noted  that  the 
disclosure  requirements  attach  whether 
or  not  the  bank  is  required  to  obtain  the 
FDlC's  prior  consent  to  engaging 
directly  or  indirectfy  in  the  activity  in 
question. 


The  FDiC  specifically  considered,  but 
has  not  actually  proposed  for  comment, 
a  requirement  that  any  advertisements, 
promotions  or  solicitations  entered  into 
jointly  by  insured  state  banks  and  any 
subsidiary  or  department  of  the  bank 
that  engages  in  any  activity  that  is  not 
permissable  for  a  national  bank  must 
include  the  disclosure  set  forth  in 
proposed  §  362.4(f).  If  such  a 
requirement  were  to  be  adopted,  it  is 
contemplated  that  the  disclosure  could 
be  in  any  form  and  manner  consistent 
with  the  advertising  or  other  media 
utilized.  The  FDIC  also  considered 
proposing  that  advertisements, 
promotions  or  other  solicitations  placed 
in  account  statements,  or  other 
communications  from  the  bank  to  its 
customers  which  pertain  to  the 
activities  of  a  subsidiary  or  a 
department  of  the  bank  that  engages  in 
activities  that  are  not  permissible  for  a 
national  bank  must  contain  the 
disclosure  set  forth  in  proposed 
§362.'4(f).  Such  a  provision  would 
basically  be  designed  to  cover  statement 
stuffers. 

Comment  is  sought  on  whether  the 
final  regulation  should  contain  any 
provision  dealing  with  joint 
advertisements  and  statement  stuffers. 
What  problems  and/or  burdens  would 
be  posed  by  such  a  requirement? 

Conditions  and  Restrictions  Applicabie 
to  Banks  and  Their  Subsidiaries  That 
Engage  in  Excepted  Insurance 
Underwriting  Activities 

Part  362  contains  several  exceptions 
to  the  general  prohibition  on  an  insured 
state  bank  or  its  subsidiaries  engaging  in 
insurance  underwriting.  These 
exceptions  pertain  to  title  insurance, 
crop  insurance,  and  insurance 
underwriting  (in  general)  under 
particular  circumstances.  (See 
§  362.3(b)(7)  and  §  362.4(b)(2).)  A  bank 
must  be  well-capitalized  in  order  for  a 
bank  to  take  advantage  of  the  exception 
found  in  §  362.3(b)(7){ii)  and 
362.4(b)(2)(i)).  Hiat  requirement  is  taken 
directly  from  Section  24  of  the  FDI  Act. 
Other  than  for  that  requirement.  Section 
24  does  not  expressly  impose  any  other 
conditions  or  restrictions  on  the 
exercise  of  the  excepted  insurance 
underwriting  authority  by  an  insured 
state  bank  or  its  subsidiaries.  The  FDIC 
is  not  precluded  tmm  imposing  such 
restrictions  itself,  however,  as  section 
24(i)  clearly  indicates.  It  is  the  FDIC's 
opinion  that  it  is  appropriate  for  the 
regulation  to  impose  restrictions  on  the 
use  of  the  excepted  insurance 
underwriting  authority  in  order  to 
protect  bank  safety  and  soundness  and 
to  protect  the  deposit  insurance  fund. 
The  FDIC  therefore,  in  $  36Z.4(g)  of  the 
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proposed  regiilation.  is  proposing  to 
prohibit  any  insured  state  bank  from 
directly,  or  indirectly  through  a 
subsidiary,  underwriting  insurance 
pursuant  to  the  exceptions  contained  in 
§  362.3(bM7)  or  §  362.4(b)(2)  unless  the 
following  conditions  are  met:  (1)  If  the 
insurance  underwriting  is  done  directly 
by  the  bank,  the  underwriting  must  be 
done  through  a  division  of  the  bank  that 
meets  the  definition  of  "department" 
contained  in  §  362.2(j)  of  the  proposal: 
(2)  if  the  insurance  underwriting  is  done 
through  a  subsidiary  of  the  bank,  the 
subsidiary  must  meet  the  definition  of  a 
"bona  fide  subsidiary"  contained  in 
§  362.2(e)  of  the  proposal;  and  (3)  the 
disclosure  requirements  contained  in 
§  362.4  of  the  proposal  must  be  met. 

Any  bank  or  subsidiary  of  a  bank  that 
is  presently  underwriting  insurance 
which  is  otherwise  eligible  for  one  of 
the  exceptions  contained  in  §  362.3(b)(7) 
or  §  362.4(b)(2)  is  given  up  to  one  year 
to  comply  with  the  requirements  set  out 
above  with  the  exception  of  the 
requirement  to  make  disclosure.  The 
obligation  to  make  the  disclosures  as  set 
out  in  §362.4(0  will  operate 
immediately  upon  the  effectiveness  of 
the  regulation. 

Comment  is  requested  on  the 
propriety  of  imposing  the  above 
described  restrictions;  what  burden  if 
any  will  be  imposed  by  the  restrictions 
if  adopted:  what  restrictions,  if  any,  in 
addition  to  or  in  lieu  of  the  above 
should  be  imposed;  and  whether  it  is 
appropriate  to  impose  these  conditions 
on  all  three  categories  of  excepted 
insurance  underwriting  as  opposed  to 
only  some  of  the  categories. 

Regulatory  Flexibility  Analysis 

The  Board  of  Directors  has  concluded 
after  reviewing  the  proposed 
amendments,  thaf  the  amendments,  if 
adopted,  will  not  impose  a  significant 
economic  hardship  on  small 
institutions.  The  proposal  does  not 
necessitate  the  development  of 
sophisticated  recordkeeping  or  reporting 
systems  by  small  institutions  nor  will 
small  institutions  need  to  seek  out  the 
expertise  of  specialized  accountants, 
lawyers,  or  managers  in  order  to  comply 
with  the  regulation.  The  Board  of 
Directors  therefore  hereby  certifies 
pursuant  to  section  605  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  605) 
that  the  proposal,  if  adopted,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C  601  et  seq). 

List  of  Sttbiects  in  12  CFR  Pari  362 

Administrative  practice  and 
procedure.  Authority  delegations 


(Government  agencies).  Bank  deposit 
insurance.  Banks,  banking,  Insured       ^ 
depository  institutions.  Investments. 

m  consideration  of  the  foregoing,  the 
FDIC  hereby  proposes  to  amend  diapter 
in  of  title  12  of  the  Code  of  Federal 
Regulations  by  amending  part  362  as 
follows: 

PART  362— ACnVfTIES  AND 
INVESTMENTS  OF  INSURED  STATE 
BANKS 

1.  The  authority  citation  for  part  362 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1816, 1818. 1819 
ITenthl.  1831a. 

S^6^1    [AmwKtod] 

2.  Section  362.1  is  amended  by 
adding  "and  their  subsidiaries"  at  the 
end  of  the  first  sentence  and  by  adding 
"or  their  subsidiaries"  after  the  words 
"undertaken  by  insured  state  banks"  in 
the  second  sentence. 

3.  Section  362.2  is  amended  by 
revising  the  introductory  text: 
redesignating  paragraphs  (a)  through  (c). 
(d)  through  (h).  (i).  and  (j)  through  (p) 

as  paragraphs  (g)  through  (i).  (k)  through 
(o).  (q).  and  (t)  through  (z),  respectively; 
amending  newly  designated  f>aragraph 
(z)  by  removing  the  final  two  sentences 
and  adding  "and  §  362.4(b)(2)"  after 
"§  362.3(b)(7)"  where  it  appears  in  the 
second  sentence:  and  adding  new 
paragraphs  (a)  through  (f).  (j).  (p).  (r), 
and  (s)  to  read  as  follows: 

§362.2    Definition*. 

For  the  purposes  of  this  part,  the 
following  definitions  shall  apply: 

(a)  Activity  refers  to  the  authorized 
conduct  of  business  by  an  insured  state 
bank.  Activity  as  used  in  connection 
with  the  direct  conduct  of  business  by 
an  insured  state  bank  includes  acquiring 
or  retaining  any  investment  other  than 
an  equity  investment.  Activity  as  used  in 
connection  with  the  conduct  of  business 
by  a  subsidiary  of  an  insured  state  bank 
includes  acquiring  or  retaining  any 
investment. 

(b)  The  phrase  activity  permissible  for 
a  national  bank  shall  be  understood  to 
refer  to  any  activity  authorized  for 
national  banks  under  the  National  Bank 
Act  (12  U.S.C.  21  et  seq.)  or  any  other 
statute.  Activities  expressly  authorized 
by  statute  or  recognized  as  permissible 
in  regulations  issued  by  the  Office  of  the 
Comptroller  of  the  Currency;  official 
circulars  or  bulletins  issued  by  the 
Office  of  the  Comptroller  of  the 
Currency  or  in  any  order  or  written 
interpretation  issued  by  the  Office  of  the 
Comptroller  of  the  Currency  will  be 
accepted  as  permissible  for  state  banks. 

(c)  Affiliate  shall  mean  any  company 
that  directly  or  indirectly,  through  one 


or  more  intermediaries,  controls  or  is 
under  common  control  with  an  insured 
state  bank. 

(d)  An  activity  is  considered  to  be 
conducted  as  principal  if  it  is  conducted 
other  than  as  agent  for  a  customer,  is 
conducted  other  than  in  a  brokerage, 
custodial  or  advisory  capacity,  or  is 
conducted  other  than  as  trustee. 

(e)  Bona  fide  subsidiary  means  a 
subsidiary  of  an  insured  state  bank  that 
at  a  minimum: 

(1)  Is  adequately  capitalized; 

(2)  Is  physically  separate  and  distinct 
in  its  operations  from  the  operations  of 
the  bank; 

(3)  Maintains  separate  accounting  and 
other  corporate  records; 

(4)  Observes  separate  formalities  such 
as  separate  board  of  directors'  meetings; 

(5)  Maintains  separate  employees  vvno 
are  compensated  by  the  subsidiary, 
however,  this  requirement  shall  not  be 
construed  to  prohibit  the  use  by  the 
subsidiary  of  bank  employees  to 
perform  hinctions  which  do  not  directly 
involve  customer  contact  such  as 
accounting,  data  processing  and  record 
keeping,  so  long  as  the  bank  and  the 
subsidiary  contract  for  such  services  on 
terms  and  conditions  comparable  to 
those  agreed  to  by  independent  entities; 

(6)  Shares  no  common  officers  with 
the  bank; 

(7)  A  majority  of  its  board  of  directors 
is  composed  of  persons  who  are  neither 
directors  nor  officers  of  the  bank;  and 

(8)  Conducts  business  pursuant  to 
independent  policies  and  procedures 
designed  to  inform  customers  and 
prospective  customers  of  the  subsidiary 
that  the  subsidiary  is  a  separate 
organization  from  the  bank. 

(f)  An  insured  state  bank  is 
considered  to  be  engaged  in  a 
commercial  venture  if  the  bank  is 
engaged  in  the  conduct  of  any  activity 
other  than  the  providing  of  financial 
services.  A  financial  service  shall  be 
understood  for  the  purposes  of  this  part 
to  mean  the  supplying  of  funds  or 
capital;  the  granting  of  credit;  the 
management  of  funds  or  the  making  of 
investments  for  or  on  behalf  of 
businesses,  groups  or  individuals: 
transaction  services  which  involve 
facilitating  payments  and  transfers  of 
funds  such  as  processing  payments, 
clearing  payments,  and  currency 
exchange:  the  production  or  distribution 
of  financial  instruments  including  the 
underwriting  and  sales  of  debt  and 
equity  securities  and  derivative 
financial  instruments  as  well  as  options 
that  represent  future  claims  against 
financial  instruments;  the  production  or 
distribution  of  information  pertaining  to 
the  credit  markets;  insuring  against  risk 
of  loss;  and  any  other  service  that  is 
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deteimined  by  the  FIUC  to  qualify  as  a 
financial  service. 

•  •        •        •        • 

(j)  Department  means  a  division  of  an 
insured  state  bank;  (1)  That  is  physically 
distinct  from  the  remainder  of  the  bank; 

(2)  Hat  maintains  separate 
accounting  and  other  records; 

(3)  The  assets,  liabilities,  obligations 
and  expenses  of  which  are  by  statute 
separate  and  distinct  frxun  those  of  the 
remainder  of  the  bank; 

(4)  The  obUgations,  liabilities,  and 
expenses  of  which  can  only  be  satisfied 
with  the  assets  of  the  division;  and 

(5)  lliat  is  liquidated  under 
applicable  law  separately  from  the  other 
divisions  of  the  bank. 

•  •        •        •        • 

(p)  Extension  of  credit  shall  have  the 
same  meaning  as  used  for  the  purposes 
of  §  337.3  of  this  chapter. 

•  ■        •        •        • 

(r)  Investment  in  a  department  by  an 
insured  state  bank  means  any  transfer  of 
funds  by  an  insured  state  bank  to  one 
of  its  departments  which  is  represented 
on  the  department's  accounts  and 
records  as  an  accounts  payable,  a 
liability,  or  equity  of  the  department 
excei>t  that  transfers  of  funds  to  the 
department  in  payment  of  services 
rendered  by  that  department  shall  not 
be  considered  an  investment  in  the 
department. 

(s)  Investment  in  a  subsidiaryhy  an 
insured  state  bank  shall  mean  the  total 
of  any  equity  investment  in  a  subsidiary 
by  a  bank  plus  any  debt  issued  l^  the 
subsidiary  that  is  held  by  the  insured 
state  bank. 


M362^aad362.5    ptodeaignMd as 362.5 
and  362.6  respectively  and  amended] 

4.  It  is  proposed  that  pert  362  be 
amended  by  redesignating  §§  362.4  and 
362.5  as  §§  362.5  and  362.6,  respectively 
and  that  newfy  designated  §  362.6  be 
amended  by  removing  the  comma  after 
"§  362.3(cH2)"  and  adding  in  Ueu 
thereof  a  semicolon;  removing  ",  and" 
where  is  appears  after  "§  362.3(d)"  and 
adding  a  semicolon;  and  adding  after 

"§  362.3(b)(7)(ii)"  the  words  ";  and  the 
authority  to  approve  or  deny  requests 
for  consent  pursuant  to  §  362.4(c)". 

5.  It  is  proposed  that  part  362  be 
amended  by  adding  a  new  §  362.4  to 
read  as  follows: 

S362.4    Activities  of  IneuTMl  state  banks 
and  ttieir  subsidiaries. 

(a)  General  prohibitions.  (1)  Except  as 
othervtrise  provided  in  this  part,  after 
December  19, 1992,  an  insured  state 
bank  may  not  directly  engage  as 
principal  in  any  activity  Uiat  is  not 


permissible  for  a  national  bank,  and  a 
subsidiary  of  an  insured  state  bank  may 
not  engage  as  principal  in  any  activity 
that  is  not  permissible  for  a  subsidiary 
of  a  national  bank,  unless  the  FDIC  gives 
its  consent.  Applications  for  consent  to 
directly,  or  indirectly  through  a 
subsidiary,  engage  in  activities  that  are 
not  permissible  for  a  national  bank  or  a 
subsidiary  of  a  national  bank,  should  be 
filed  in  accordance  with  $  362.4(c). 

(2)  Except  as  otherwise  provided  in 
this  part,  and  §  362.4(a)(1) 
notwithstanding,  no  insured  state  bank 
may: 

(i)  Directly  mgage  in  commercial 
ventures:  or 

(ii)  Directly  or  indirectly  through  a 
subsidiary  engage  in  any  instuanoe 
underwriting  activity  other  than  to  the 
extent  such  activities  are  permissible  for 
a  national  bank  or  a  subsidiary  of  a 
national  bank. 

(b)  Exceptions. — (1)  Savings  bank  life 
insurance.  Any  insured  state  bank  that 
is  located  in  Massachusetts,  New  Yoik 
or  Connecticut  that  is  otherwise 
authorized  to  do  so  is  not  prohibited 
frt>m  engaging  in  the  underwriting  of 
savings  btmk  life  insurance  provided 
that: 

(i)  The  FDIC  has  not  found  that  such 
activities  pose  a  significant  risk  to  the 
insurance  fund  of  which  the  bank  is  a 
member; 

(ii)  The  insurance  underwriting  is 
conducted  through  a  division  of  the 
bank  that  meets  the  definition  of 
"department"  contained  in  §  362.2(i): 
and 

(iii)  The  bank  discloses  to  purchasers 
of  Ufe  insurance  policies,  other 
insurance  products  and  annuities  which 
are  offered  to  the  public  that  the 
policies,  other  insurance  products  and 
annuities  are  not  insured  by  the  FDIC 
and  that  only  the  assets  of  the  insurance 
department  may  be  used  to  satisfy  the 
obligations  of  the  insurance  department. 
The  disclosure  must  be  made  prior  to 
the  time  of  purchase  of  the  insurance 
poUcy,  other  insurance  product,  or 
annuity;  must  be  prominent;  and  must 
be  in  a  separate  dociunent  clearly 
labeled  "consumer  disclosure"  if  the 
disclosure  does  not  appear  on  the  face 
of  the  policy,  other  insurance  product, 
or  annuity.  The  following  or  a  similar 
statement  will  satisfy  the  disclosure 
obligation:  "This  (insiuance  policy, 
other  insurance  product,  annuity]  is  not 
a  federally  insured  deposit  and  only  the 
assets  of  the  bank's  insurance 
department  may  legally  be  used  to 
satisfy  any  obligation  of  that 
department."  If  state  law  or  regulation 
provides  for  substantially  similar 
disclosure  requirements,  compliance 
with  the  state  imposed  disclosure 


requirements  will  satisfy  the 
requirements  of  this  paragraph. 

(2)  Insurance  underwriting.  (I)  A  well- 
capitalized  insured  state  bank  that  was 
lawfully  providing  insurance  as 
principal  on  November  21, 1991  may 
continue  to  provide  insurance  aa 
principal  in  the  state  or  states  in  whidi 
the  bank  did  so  on  November  21, 1991 
so  long  as  the  insurance  that  is  provided 
is  of  the  same  type  which  the  bank 
provided  as  of  November  21, 1991  and 
the  insurance  is  only  oRiered  to 
residents  of  that  state,  individuals 
employed  in  that  state,  and  any  other 
person  to  whom  the  bank  provided 
insurance  as  principal  without 
interruption  since  siich  person  resided 
in  or  was  employed  in  that  state.  In  the 
case  of  resident  companies  or 
partnerships,  the  bank's  as  principal 
activities  must  be  limited  to  providing 
insurance  to  the  company's  or 
partnership's  employees  residing  in  the 
state  and/or  to  providing  insurance  to 
cover  the  company's  or  partnership's 
property  located  in  the  state. 

(ii)  Any  insured  state  bank  or  any 
subsidiary  thereof  that  engaged  in  the 
underwriting  of  insurance  on  or  before 
September  30, 1991  which  was 
reinsured  in  whole  or  in  part  by  the 
Federal  Crop  Insurance  Corporation 
may  continue  to  do  so. 

(3)  Activities  that  do  not  present  a 
significant  rislc.  The  FDIC  has 
determined  that  the  following  as 
principal  activities  do  not  represent  a 
significant  risk  to  the  deposit  insurance 
funds  and  that  the  listed  activities  may 
therefore  be  conducted  without  first 
obtaining  the  FDIC's  prior  consent 
pursuant  to  §  362.4(c): 

(i)  Guarantee  activities.  (A)  An 
insured  state  bank  that  meets  and 
continues  to  meet  the  applicable 
minimum  capital  standards  as 
prescribed  by  the  appropriate  fisdeFsl 
banking  agency,  if  otnerwise  authorised 
to  do  so,  may  directly  guarantee  the 
obUgations  of  others  as  provided  for  in 
§  347.3(c)(1)  of  this  chapter;  and 

(B)  An  insured  state  bank  that  meets 
and  continues  to  meet  the  applicable 
minimum  capital  standards  as 
prescribed  by  the  appropriate  federal 
banking  agency,  if  otheiwise  authmlxed 
to  do  so,  may  directly  offer  customer- 
sponsored  credit  card  (ntigrams,  and 
similar  arrangements,  in  which  the 
insured  state  bank  undertakes  to 
guarantee  the  obligations  of  individiials 
who  are  its  retail  inking  deposit 
customers,  provided,  however,  that  the 
bank  must  establish  the 
creditworthiness  of  the  individual 
before  undertaking  to  guarantee  his/her 
obligations. 
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(ii)  Activities  that  are  closely  related 
to  banking.  An  insured  state  bank  that 
meets  and  continues  to  meet  the 
applicable  minimum  capital  standards 
as  pnjscribed  by  the  appropriate  Federal 
banking  agency,  if  otherwise  authorized 
to  do  so,  may  engage  as  principal 
indirectly  through  a  subsidiary  in  any 
activity  that  is  not  permissible  for  a 
subsidiary  of  a  national  bank  which  the 
Federal  Reserve  Board  has  found  by 
regulation  or  order  to  be  closely  related 
to  banking  for  the  purposes  of  section  4 
of  the  Bank  Holding  Compwny  Act  (12 
U.S.C.  1843). 

(iii)  Securities  activities  conducted 
through  a  subsidiary  of  an  insured 
nonmember  bank.  An  insured 
nonmember  bank,  if  otherwise 
authorized  to  do  so,  may  conduct 
securities  activities  through  a  subsidiary 
of  the  bank  in  accordance  with  the 
requirements  and  restrictions  of  §  337.4 
of  this  chapter  in  lieu  of  any 
requirement  or  restriction  contained  in 
this  part  provided  that  the  bank  meets 
and  continues  to  meet  the  applicable 
minimum  capital  standards  of  part  325 
of  this  chapter  and,  provided  that  after 
making  any  capital  deduction  for  its 
investment  in  the  subsidiary  that  is 
required  to  be  made  under  §  337.4  of 
this  chapter,  the  parent  insured  bank  is 
adequately  capitalized  as  that  term  is 
defined  for  purposes  of  §  325.103(b)(2) 
of  this  chapter. 

(c)  Application  for  consent  to  directly, 
or  indirectly  through  a  subsidiary, 
engage  as  principal  in  an  activity  that  is 
not  permissible  for  a  national  bank. — (1) 
Application  requirement,  (i)  Except  as 
otherwise  provided  by  this  part,  after 
December  19, 1992.  no  insured  state 
bank  may  directly  engage  as  principal  in 
any  activity  that  is  not  permissible  for 
a  national  bank,  and  no  subsidiary  of  an 
insured  state  bank  may  engage  as 
principal  in  any  activity  that  is  not 
permissible  for  a  subsidiary  of  a 
national  bank,  unless  the  bank  meets 
and  continues  to  meet  the  appHcable 
minimum  capital  standards  prescribed 
by  the  appropriate  federal  banking 
agency  and  the  FDIC  determines  that  the 
conduct  of  the  activity  by  the  bank  and/ 
or  its  subsidiary  will  not  pose  a 
significant  risk  to  the  affected  deposit 
insurance  fund.  Applications  to  directly 
or  indirectly  throt^  a  subsidiary 
engage  in  otherwise  prohibited  activities 
should  be  filed  in  accordance  with 
paragraph  (c)(2)  of  this  section. 

(ii)  An  insured  state  bank  must  obtain 
the  FDIC's  prior  consent  for  each 
subsidiary  that  engages  as  principal,  or 
will  engage  as  principal,  in  any  activity 
that  is  not  otherwise  excepted  by  this 
part  and  which  is  not  permissible  for  a 
subsidiary  of  a  national  bank. 


(iii)  Any  insured  state  bank  which 
does  not  meet  the  capital  requirements 
set  out  in  paragraph  (c)(l)(i)  of  this 
section  and  which  as  of  December  19, 
1992,  directly,  or  indirectly  through  a 
subsidiary,  engaged  as  principal  in  any 
activity  that  is  not  permissible  for  a 
national  bank  or  a  subsidiary  of  a 
national  bank  must  cease  the 
impermissible  activity  as  soon  as 
practicable  but  in  no  event  later  than  six 
months  from  (insert  the  effective  date  of 
the  final  regulation]  unless  the  bank  is 
expected  to  meet  and  does  in  fact  attain 
the  requisite  capital  level  prior  to  that 
date.  If  the  bank  attains  the  requisite 
capital  level  by  (insert  a  date  six  months 
from  effective  date  of  the  final 
regulation]  the  bank  may  apply  for 
consent  to  continue  the  activity. 

(iv)  All  applications  for  consent 
pursuant  to  this  part  should  be  filed 
with  the  regional  director  for  the 
Division  of  Supervision  for  the  FDIC 
regional  office  in  which  the  insured 
state  bank's  principal  office  is  located. 
An  insured  state  bank  that  obtained  the 
FDIC's  consent  pursuant  to  §  333.3  of 
this  chapter,  prior  to  that  section's 
repeal,  to  directly,  or  indirectly  through 
a  subsidiary,  engage  as  principal  in  an 
activity  that  was  otherwise  not 
permissible  under  §333.3  of  this 
chapter  and  which  activity  is  not 
permissible  under  this  part  without  the 
FDIC's  consent,  does  not  need  to  obtain 
the  FDIC's  consent  pursuant  to  this  part 
in  order  to  continue  the  activity. 

(v)  Any  insured  state  bank  which  has 
filed  an  application  requesting  consent 
to  directly  or  indirectly  continue  any 
ongoing  activity  may  continue  to  engage 
in  the  activity  while  the  application  is 
pending  provided,  however,  that  in  no 
case  may  such  an  insured  state  bank 
continue  the  activity  for  more  than  six 
months  from  (insert  effective  date  of  the 
final  regulation]  unless  the  FDIC  grants 
an  extension  under  this  paragraph  (c)  or 
approval  of  the  application  has  been 
granted. 

(2)  Form  and  content  of 
application. — (i)  Form.  Applications 
filed  pursuant  to  this  section  may  be  in 
letter  form. 

(iii)  Content  of  applications  for 
consent  to  directly  engage  as  principal 
in  activities  that  are  not  permissible  for 
a  national  bank.  (A)  Applications  for 
consent  to  begin  for  the  first  time  to 
directly  engage  as  principal  in  any 
activity  that  is  not  permissible  for  a 
national  bank  shall  contain  the 
following: 

(1)  A  brief  description  of  the  proposed 
activity  and  the  manner  in  which  it  will 
be  conducted; 

[2]  A  copy,  if  any.  of  the  bank's 
feasibility  study,  financial  projections 


and/or  proposed  business  plan 
regarding  the  conduct  of  the  activity; 

(J)  A  citation  to  the  statutory  or 
regulatory  authority  for  the  bank  to 
conduct  the  activity; 

(4)  A  copy  of  the  order,  etc.  granting 
approval  for  the  bank  to  conduct  the 
activity  from  the  appropriate  regulatory 
authority  is  such  approval  is  necessary; 

(5)  An  indication  of  the  expected 
volume  or  level  of  the  activity; 

(6)  A  copy  of  a  resolution  by  the 
bank's  board  of  directors  or  trustees 
authorizing  the  conduct  of  the  activity 
and  the  filing  of  the  application; 

(7)  A  brief  description  of  the  bank's 
policy  and  practice  with  regard  to  any 
anticipated  involvement  in  the  activity 
by  a  director,  executive  officer  or 
principal  shareholder  of  the  bank  (or 
any  related  interest  of  such  a  person). 
(The  terms  "director",  "executive 
officer",  "principal  shareholder",  and 
"related  interest"  shall  have  the  same 
meaning  as  is  relevant  for  the  purposes 
of  section  22(h)  of  the  Federal  Reserve 
Act  (12  U.S.C.  375)  and  §  337.3  of  this 
chapter); 

[8]  The  bank's  applicable  capital 
ratios  as  of  the  date  of  the  filing  of  the 
application;  and 

(9)  A  description  of  the  bank's 
expertise  in  the  activity  to  be 
undertaken. 

(B)  If  a  request  for  approval  is  pending 
before  a  state  agency  or  another  federal 
agency  but  has  yet  to  be  granted,  the 
bank  should  submit  a  copy  of  the 
request  as  filed  with  the  appropriate 
regulatory  authority  along  with  the 
information  required  by  paragraph 
(c)(2)(ii)(A)  of  this  section.  If  that 
request  substantially  satisfies  all  of  the 
information  requirements  of  paragraph 
(c)(2)(ii)(A)  of  this  section,  the  bank 
need  not  submit  any  additional 
information. 

(iii)  Content  of  applications  for 
consent  to  engage  as  principal  through 
a  subsidiary  in  activities  that  are  not 
permissible  for  a  subsidiary  of  a 
national  bank.  (A)  Applications  for 
consent  to  begin  for  the  first  time  to 
conduct  as  principal  through  a 
subsidiary  activities  that  are  not 
permissible  for  a  subsidiary  of  a  . 
national  bank  shall  contain  the 
following  information: 

(1)  The  information  described  in 
paragraph  (c)(2)(ii)  of  this  section; 

(2)  The  amount  of  the  bank's 
proposed  investment  in,  and  expected 
extensions  of  credit  to,  the  subsidiary; 

(3)  The  bank's  investment  in.  and 
extensions  of  credit  to.  other 
subsidiaries  conducting  the  same  type 
of  activity;  and 

(4)  The  bank's  applicable  capital 
ratios  as  of  the  filing  of  the  application 
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exclusive  of  the  bank's  investment  in 
the  subsidiary. 

(B)  If  an  insured  state  bank  previously 
obtained  consent  for  a  subsidiary  to 
engage  as  principal  in  a  particular 
activity,  any  subsequent  request  for 
consent  for  another  subsidiary  of  the 
bank  to  engage  as  principal  in  the  same 
activity  shaH  contain  the  following: 

U)  A  brief  description  of  the  proposed 
activity; 

{2)  An  indication  of  the  expected 
volume  or  level  of  the  activity; 

(3)  The  bank's  applicable  capital 
ratios  as  of  the  date  of  the  filing  of  the 
application; 

(4)  The  amount  of  the  bank's 
proposed  investment  in,  and  expected 
extensions  of  credit  to,  the  subsidiary; 

(5)  The  bank's  investment  in,  and 
extensions  of  credit  to,  other 
subsidiaries  conducting  the  same  type 
of  activity;  and 

(6)  The  bank's  applicable  capital 
ratios  as  of  the  filing  of  the  application 
exclusive  of  the  bank's  investment  in 
the  subsidiary. 

(iv)  Content  of  applications  for 
consent  to  continue  ongoing  activities. 
(A)  Applications  for  consent  to  continue 
to  directly  conduct  as  principal  any 
activity  that  is  not  permissible  for  a 
national  bank  that  was  being  conducted 
by  the  bank  as  of  December  1 9,  1 992 
shall  contain  the  following: 

1 1)  A  brief  description  of  the  activity 
and  the  manner  in  which  it  is  presently 
being  conducted; 

(2)  A  copy  of  the  bank's  management 
or  business  plan,  if  any,  concerning  the 
conduct  of  the  activitv; 

(J)  An  indication  oi  the  present  and 
expected  volume  or  level  of  the  activity; 

(4)  A  brief  description  of  the  bank's 
policy  and  practice  regarding  the 
involvement  of  directors,  executive 
officers  or  principal  shareholders,  or 
any  related  interest  of  such  person,  in 
the  activity.  (The  terms  "director", 
"executive  officer."  "principal 
shareholder",  and  "related  interest" 
shall  have  the  same  meaning  as  is 
relevant  for  the  purpose  of  section  22(h) 
of  the  Federal  Reserve  Act  (12  U.S.C. 
375)  and  §  337.3  of  this  chapter); 

(5)  A  summary  of  management's 
expertise  to  conduct  the  activity: 

(6)  A  citation  of  the  statutory  or 
regulatory  authority  to  conduct  the 
activity; 

(7)  A  brief  description  of  how,  if  at  all, 
the  current  manner  of  conduct  of  the 
activity  differs  from  that  described  by 

§  362.4(d);  and 

[8]  The  bank's  applicable  capita] 
ratios  as  of  the  filing  of  the  application. 

(B)  Applications  for  consent  to 
continue  to  engage  as  principal  through 
a  subsidiary  in  an  activity  that  was 


being  conducted  as  of  December  19, 
1992  which  is  not  permissible  for  a 
subsidiary  of  a  national  bank  shall 
contain  the  following: 

(1)  llie  information  described  in 
paragraph  (c)(2)(iv)  of  this  secticMi: 

{2)  A  statement  of  the  amoimt  of  the 
bank's  investment  in,  and  extensions  of 
credit  to,- the  subsidiary; 

(J)  The  aggregate  amount  of  the  bank's 
investment  in,  and  extensions  of  credit 
to,  all  such  subsidiaries;  and 

[4]  The  bank's  applicable  capital 
ratios  as  of  the  filing  of  the  application 
exclusive  of  the  bank's  investment  in 
the  subsidiary. 

(3)  Phase-out  of  activities  for  which 
consent  to  continue  has  been  denied,  (i) 
If  a  request  filed  ptvsuant  to  paragraph 
(c)  of  this  section  for  consent  to 
continue  the  direct  conduct  of  an 
activity  is  denied,  the  bank  must  cease 
the  activity  as  soon  as  practicable  but  in 
no  event  later  than  one  year  from  the 
denial  of  the  bank's  application  unless 
the  FDIC  specifically  sets  a  different 
time  period.  The  FDIC,  as  it  deems 
necessary  in  order  to  protect  the  affected 
deposit  insurance  fund,  may  condition 
or  restrict  the  conduct  of  the  activity 
until  such  time  as  the  acti\'ity  is 
terminated. 

(ii)  If  a  request  filed  pursuant  to 
paragraph  (c)  of  this  section  for  consent 
to  continue  the  conduct  of  an  activity 
through  a  subsidiary  of  the  bank  is 
denied,  the  bank  must  divest  its  equity 
investment  in  the  subsidiary  as  quickly 
as  prudently  possible  but  in  no  event 
later  than  December  19,  1996.  The  bank 
shall  nie  a  divestiture  plan  in 
accordance  with  §  362.3(c)(3)  no  later 
than  60  days  after  the  bank  receives 
notice  that  consent  was  denied.  In  the 
alternative,  the  bank  may  choose  to 
discontinue  the  activity  rather  than 
divest  its  equity  investment  in  the 
subsidiary  in  which  case  the  activity 
must  be  discontinued  as  soon  as 
practicable  but  in  no  event  later  than 
one  year  from  the  denial.  If  the  bank 
elects  to  discontinue  the  activity  rather 
than  to  divest  the  subsidiary,  the  bank 
should  notify  the  FDIC  of  that  decision 
no  later  than  60  days  after  the  bank 
receives  notice  that  consent  was  denied. 
The  notice  must  be  in  writing  and 
should  be  filed  with  the  appropriate 
FDIC  regional  office. 

(d)  Standard  conditions.  Except 
where  specifically  waived  by  the  Board 
of  Directors,  or  an  FDIC  official  acting 
under  delegated  authority,  any  approval 
of  an  application  filed  pursuant  to 
§  362.4(c)  shall  be  subject  to  the 
following  standard  conditions: 

(1)  Activity  to  be  conducted  in  a 
subsidiary,  (i)  In  the  case  in  which 
consent  is  sought  for  a  subsidiary  of  an 


insured  state  bank  to  engage,  or 
continue  to  engage,  as  principal  in  so 
activity  that  is  not  permissible  for  a 
subsidiary  of  a  national  bank,  approval 
shall  be  conditioned  upon: 

(A)  The  subsidiary  being  a  bona  fide 
subsidiary;  and 

(B)  The  bank  being  adequately 
capitalized  as  that  term  is  defined  for 
the  purposes  of  §  325.103(b)(2)  of  this 
chapter  exclusive  of  the  bank's 
investment  in  the  subsidiary. 

(ii)  The  FDIC  may,  in  its  aiscretion, 
approve  an  application  for  a  subsidiary 
of  a  bank  to  continue  an  ongoing 
activity  despite  the  fact  that  the  bank 
would  not  be  adequately  capitalized 
after  taking  the  requisite  capita) 
deduction  provided  that  the  bank  is 
expected  to  be  adequately  capitahzed  no 
later  than  three  years  from  the  approval 
of  the  application  taking  the  capita) 
deduction  into  consideration.  The  FDIC 
may,  furthermore  in  its  discretion, 
approve  an  application  for  a  subsidiary 
that  does  not  meet  the  definition  of  a 
bona  fide  subsidiary  to  continue  an 
ongoing  activity  provided  that  the 
subsidiary  is  expected  to  satisfy  the 
necessary  requirements  to  be  a  bona  fide- 
subsidiary  no  later  than  six  months  from 
the  approval  of  the  application.  The 
FDIC  may  condition  or  restrict  its 
discretionary  approvals  under  this 
paragraph  (d)(1)  as  necessary  in  order  to 
protect  the  safety  or  soundness  of  the 
bank  and  the  deposit  insurance  fund. 

(2)  Activity  to  be  conducted  directly. 
(i)  In  the  case  in  which  consent  is 
sought  to  directly  engage,  or  continue  to 
engage,  as  principal  in  an  activity  that 
is  not  permissible  for  a  national  bank, 
approval  shall  be  conditioned  upon: 

(A)  The  activity  being  conducted  in  a 
division  of  the  bank  which  meets  all  of 
the  criteria  for  a  department  as  that  term 
is  defined  in  §  362.2(j);  and 

(B)  The  bank  being  adequately 
capitalized  as  that  term  is  defined  for 
the  purposes  of  §  325.103(b)(2)  of  this 
chapter  exclusive  of  the  bank's 
investment  in  such  department. 

(ii)  The  FDIC  may,  in  its  discretion, 
approve  an  application  for  a  bank  to 
continue  an  ongoing  activity  despite  the 
fact  that  the  bank  would  not  be 
adequately  capitalized  afier  taking  the 
requisite  capital  deduction  provided 
that  the  bank  is  expected  to  be 
adequately  capitalized  no  later  than 
three  years  fit)m  the  approval  of  the 
application  taking  the  capital  deduction 
into  consideration.  The  FDIC  may, 
furthermore  in  its  discretion,  approve  an 
application  for  a  bank  to  continue  the 
direct  conduct  of  an  activity  despite  the 
fact  that  the  activity  is  not  presently 
conducted  through  a  division  of  the 
bank  that  meets  the  definition  of  a 
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department  provided  that  the  bank  is 
expected  to  make  the  necessary 
adjustments  to  its  operations  to  move 
the  activity  into  a  department  no  later 
than  six  months  from  the  approval  of 
the  application.  The  FD!C  may 
condition  or  restrict  its  discretionaiy 
approvals  under  this  paragraph  (d)(2)  as 
necessary  in  order  to  protect  the  safety 
or  soundness  of  the  bank  and  the 
deposit  insurance  fund. 

(e)  Restrictions  on  transactions  with 
departments  and  bona  fide  subsidiaries. 
The  following  restrictions  shall  apply  as 
between  an  insured  state  bank  and  any 
of  its  subsidiaries  that  are  required  by 
this  part  to  be  bona  fide  subsidiaries: 

(1)  No  insiued  state  bank  may  engage 
in  any  transactions  (including  making 
extensions  of  credit)  with  any  of  its 
bona  Rde  subsidiaries  on  terms  or  under 
circumstances  that  are  less  favorable 
than  those  prevailing  at  the  time  for 
comparable  transactions  with  or 
involving  companies  that  are  not 
subsidiaries  of  the  bank  nor  which  are 
otherwise  affiliated  with  the  bank; 

(2)  No  insured  state  bank  may 
purchase  as  fiduciary  any  asset  or 
product  from  any  of  its  bona  fide 
subsidiaries  or  cA>tain  as  Fiduciary  any 
service  from  any  of  its  bona  fide 
subsidiaries  unless: 

(i)  Such  action  is  expressly  authorized 
by  a  trust  instrument,  court  order,  or 
local  law.  or  specific  authority  is 
obtained  from  all  interested  parties  after 
full  disclosure; 

(ii)  Such  action  is  otherwise 
consistent  with  the  bank's  fiduciary 
obligation;  or 

(iii)  Such  action  is  jjermissible  under 
applicable  federal  and/or  state  statute  or 
regulation; 

(3)  No  insured  state  bank  may  enter 
into  any  contract  with  any  of  its  bona 
fide  subsidiaries  that  violates  any  law  or 
regulation,  results  in  a  breach  of  a 
fiduciary  duty,  adversely  affects  or 
misrepresents  the  bank's  safety  or 
soundness,  or  is  likely  to  have  any  such 
result; 

(4)  No  insured  state  bank  may  make 
extensions  of  credit  in  the  aggregate  to 
any  one  of  its  bona  fide  subsidiaries  in 
excess  of  ten  percent  of  the  bank's  tier 
one  capital.  Extensions  of  credit  made 
by  any  bank  affiliate  of  the  insured  state 
bank  to  a  bona  fide  subsidiary  of  the 
insured  state  bank  will  be.considered  to 
be  made  by  the  insured  state  bank.  In 
addition,  any  extension  of  credit  made 
by  the  insured  state  bank  or  any  of  its 
affiliated  banks  that  is  secured  by  the 
debt  of,  or  equity  securities  issued  by, 
the  insured  state  bank's  bona  fide 
subsidiary  shall  be  included  in  the 
bank's  ten  percent  Hmit;  and 


(5)  No  insured  state  bank  may  make 
extensions  of  credit  in  the  aggregate  to 
its  bona  fide  subsidiaries  In  excess  of 
twenty  percent  of  the  bank's  tier  one 
capital.  Extensions  of  credit  made  by 
any  bank  affiliate  of  the  insured  state 
bank  to  a  bona  fide  subsidiary  of  the 
insured  state  bank  will  be  considered  to 
be  made  by  the  insured  state  bank.  In 
addition,  any  extension  of  credit  made 
by  the  insured  state  bank  or  any  of  its 
affiliated  banks  that  is  secured  by  the 
debt  of,  or  equity  securities  issued  by, 
any  of  the  insured  state  bank's  bona  fide 
subsidiaries  shall  be  included  in  the 
bank's  aggregate  twenty  percent  limit 

(f)  Disclosures.  Except  as  otherwise 
permitted  by  this  part,  no  insured  state 
bank  may  have  a  subsidiary  or  a 
department  that  engages  as  principal  in 
any  activity  that  is  not  permissible  for 

a  national  bank  unless  the  subsidiary  or 
department  provides  any  persons  doing 
or  about  to  do  business  with  that 
subsidiary  or  department'  written 
disclosure  that  the  products,  goods  or 
services  offered  by  the  subsidiary  or 
department  are  not  insured  by  the  FDIC, 
are  not  guaranteed  by  the  bank,  and  that 
only  the  assets  of  the  department  or 
subsidiary  (as  the  case  may  be)  are 
available  to  satisfy  the  obligations  of.  or 
any  contractual  claims  arising  in 
connection  with  the  operation  of.  the 
subsidiary  or  department.  The  insured 
state  bank  must  obtain  the  signature  of 
any  person  to  whom  disclosure  is  made 
acknowledging  that  such  person  has 
read  the  disclosure.  The  disclosure  may 
be  tailored  to  fit  the  particular 
circumstances.  The  following  or  a 
similar  statement  will  satisfy  the 
disclosure  requirement  in  the  case  of  a 

subsidiary:  " is  not  a  federally 

insured  deposit  and  is  not  an  obligation 
of,  nor  is  it  guaranteed  by,  any  federally 
insured  bank.  The  assets  of  (insert  name 
of  bank]  are  not  available  to  satisfy  any 
obligation  or  liability  of  (insert  name  of 
subsidiary]."  The  following  or  a  similar 
statement  will  satisfy  the  disclosure 
requirement  in  the  case  of  a  department: 

" is  not  a  federally  insured 

deposit.  Only  the  assets  of 

department  of  the  bank  are  available  to 
satisfy  the  obligations  of,  or  any 
contractual  claims  arising  in  connection 

with  the  operation  of, 

department."  All  disclosures  must  occur 
prior  to  the  time  any  contractual 
obligation  to  purchase  any  product, 
good  or  service  arises.  If  state  law  or 
regulation  provides  for  substantial  fy 
similar  disclosure  requirements, 
compliance  with  the  state  imposed 
disclosure  requirements  will  satisfy  the 
reouirements  of  this  paragraph. 

(g)  Conditions  ana  restrictions 
appiicaUe  to  insured  state  banks  and/ 


or  their  subsidiaries  that  engage  in 
insurance  underwriting  activities 
excepted  under  §  362.3[bX7)  or 
§  362.4(b)(2).  (1)  No  insured  state  bank 
may  directly- or  indirectly  through  a 
subsidiary  underwrite  ins\n-ance 
pursuant  to  the  exception  contained  in 
§  362.3(bM7)  or  §  362.4(b)(2)  unless  the 
following  conditions  and  restrictions  are 
met: 

(i)  Any  insurance  underwriting 
directly  conducted  by  the  bank  must  be 
done  through  a  division  of  the  bank  that 
meets  the  definition  of  "department" 
contained  in  §  362.2(j); 

(ii)  Any  subsidiary  that  underwrites 
insurance  must  meet  the  definition  of  a 
"bona  fide  subsidiary"  contained  in 
§  362.2(e):  and 

(iii)  The  disclosiue  requirements  of 
§  362.4(g)  are  met 

(2)  Any  insured  state  bank  or  a 
subsidiary  of  an  insured  state  bank  that 
would  be  eligible  for  the  exception  in 
§  362.3(b)(7)  or  §  362.4(b)(2)  but  for  the 
requirements  of  paragraphs  (g)(1)  of  this 
section  may  continue  to  conduct  its 
insurance  underwriting  activities 
provided  that  the  requirements  of 
paragraphs  (g)(l){i)  and  (g)(l)(ii)  are  met 
no  later  than  one  year  from  (insert  a  date 
one  year  from  the  effective  date  of  the 
final  r^ulation]. 

By  Order  of  the  Board  of  Directors.  Dated 
at  Washington,  DC  this  12th  day  of  January 
1993. 

Federal  Deposit  Insurance  Cofporation. 
Hoyie  L.  Robinson, 
Executive  Secretary. 
IFR  Doc.  93-1473  Filed  1-28-93;  8:45  am] 

BUJJNG  COOe  (714-01 -M 


DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 
26  CFR  Parts  26  and  301 
[PS-73-e8;  PS-32-90] 
RIN  1 545-AL75: 1 545-AOe9 

Generation-Skipping  Transfer  Tax; 
Correction 

AGENCY:  Internal  Revenue  Service. 

Treasury. 

ACTION:  Correction  to  proposed 

r^ulations. 

SUUMARY:  This  document  contains  a 
correction  to  proposed  regulations  {PS- 
73-88;  PS-32-90),  which  were 
published  Thursday,  January  14, 1993. 
(57  FR  4372).  The  proposed  regulations 
relate  to  the  generation-skipping  transfer 
tax  imposed  under  chapter  13  of  the 
Internal  Revenue  Code. 
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FOR  FURTHER  mFORMATKM  CONTACT: 

Mike  Slaughter  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate), 
202-622-7190  (not  a  toll-free  number). 

SUPPLEMENTARY  iNFORMATtON: 

Background 

The  proposed  regulations  that  are  the 
subject  of  these  corrections  would  apply 
jBdditions  to  the  Generation-Skipping 
Transfer  Regulations  |26  CFR  part  26) 
under  sections  2601  through  2663  of  the 
Internal  Revenue  Code  (Code). 

Need  for  Correction 

As  pubhshed,  the  proposed 
regulations  contains  an  error  which  may 
prove  to  be  misleading  and  are  in  need 
of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
proposed  regulations  {PS-73-S8;  PS- 
32-90),  which  was  the  subject  of  FR 
Doc.  93-661  is  corrected  as  follows: 

1.  On  page  4372,  column  1,  in  the 
preamble  the  Summary  is  corrected  to 
read  as  follows: 

Summarj':  This  document  provides 
notice  of  a  public  hearing  on  proposed 
regulations  relating  to  the  generation- 
skipping  transfer  tax  imposed  under 
chapter  13  of  the  Internal  Revenue 
Code. 

Da]e  D.  Goode. 

Federal  Eegister,  Liai&on  Ofiicer,  Assistant 
Chief  Counsel  ICorporate). 
!FR  Doc.  93-1804  Filed  1-28-93;  845  ami 

BILLING  CODE  OSO-OT-Mi 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Chapter  I 

[PP  Docket  Ho.  92-234;  DA  S^-54) 

Inquiry  Into  Encryption  Technology  for 
Satelille  Cable  Programming 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  extension  cf 
reply  comment  deadline. 

SUMMARY:  This  action  extends  the 
deadline  for  filing  comments  in  PP 
E>ocket  No.  92-234,  an  inquiry  into 
encryption  technology  for  satellite  cable 
programming.  The  new  reply  comment 
deadline  is  January  26, 1993. 

DATES:  Comments  must  be  filed  on  or 
before  December  24, 1992  and  reply 
comments  must  be  filed  on  or  before 
)anuary  26. 1993. 

ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554. 


FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  D.  Levy,  Office  of  Plans  and 
Policy.  (202)  653-5940. 

SUPPLEMENTARY  INFORMATION: 
Order  Extending  Deadline  for  Filing 
Reply  Comments 

In  the  matter  of  inquiry  into  Encryplion 
Technology  for  Satellite  Cable  ProgrammJEg. 

Adopted:  lanuary  21, 1993. 

Released:  January  21, 1993. 
Comment  Date:  December  34. 1992. 
Reply  Comment  Date;  January  26, 1993. 

By  the  Chief.  Office  of  Plans  and  Policy 

1.  The  Commission  has  received  a  "Motion 
for  Extension  of  Time"  in  the  above- 
captioned  proceeding  from  General 
Instrument  Corporation  (GIG).  GIC  has 
requested  extension  of  the  reply  comment 
deadline  from  January  22  to  January  29.  In 
support  of  its  request.  GIC  notes  that,  because 
the  Commission  closed  early  on  December 
24. 1992,  certain  comments  were  not  filed 
until  December  28. 1992,  the  next  business 
day.  (Friday,  December  25  was  s  holiday.) 
For  this  reason,  some  comments,  including 
those  of  Titan  Satellite  Systems  Gorporation, 
were  not  available  to  GIG  until  December  29. 
Because  of  this  delay,  and  because  another 
holiday  and  the  Presidential  Inaugural  events 
are  also  within  the  reply  comment  period, 
QIC  believes  that  an  extension  is  warranted. 
Good  cause  for  an  extension  having  been 
shown.  It  is  ordered,  That  the  deadline  for 
reply  comments  in  PP  Docket  No.  92-234  is 
extended  to  Tuesday,  January  26, 1993.  This 
additional  filing  time  will  compensate  for  the 
delay  imposed  on  participants  in  this 
proceeding  by  the  Commission's  early 
closing  on  December  24, 1992.  This  action  is 
taken  pursuant  to  section  4(i)  of  the 
Communications  Act  of  1934,  as  amended, 
under  authority  delegated  to  the  Chief,  Office 
of  Plans  and  Policy  by  §  0.271  of  the 
Commission's  Rules,  47  CFR  0.271. 
Federal  Communications  Commission. 
Koberl  Pepper, 

Chief,  Office  of  Plans  and  Policy. 
(FR  Doc  93-2097  Filed  1-28-93;  8:45  aroj 

WLUNG  COOe  t713-(n-M 


DEPARTMENT  OF  TRANSPORTATION 

49  CFR  Part  37 

EDockflt  484€3;  Notice  93-41 
RIN210&-AB53 

Transportation  for  Individuals  With 
Disabilities 

AGENCY:  Department  of  Transportation, 

Office  of  the  Secretary. 

ACTION:  Extension  of  comment  period. 

SUMMARY:  The  Department  is  extending 
the  comment  period  on  its  notice  of 
proposed  rulemaking  to  amend  its 
Americans  with  Disabilities  Act  (ADA) 
regulation.  The  NPRM  proposed 
changes  in  the  provisions  of  the  ADA 
rule  with  respect  to  detectable  warnings 


in  key  rail  stations,  use  of  vehicle  hfts 
by  standees,  and  other  issues.  The 
extension  is  in  response  to  requests 
from  groups  representing  individuals 
with  vision  impairments  for  additional 
time  to  review  the  prop>osed  rule  and 
formulate  comments. 
DATES:  Comments  are  requested  by 
February  18, 1993.  Late-hied  comments 
will  be  considered  to  the  extent 
practicable. 

ADDRESSES:  Comments  should  be  sent, 
preferably  in  triplicate,  to  Docket  Clerk. 
Docket  No.  48463,  Department  of 
Transportation,  400  7th  Street,  SW., 
room  4107,  Washington,  DC  20590. 
Comments  will  be  available  for 
inspection  at  this  address  from  9  a.m.  to 
5:30  p.m.,  Monday  through  Friday. 
Commenters  who  wish  the  receipt  of 
their  comments  to  be  acknowledged 
should  include  a  stamped,  self- 
addressed  postcard  with  their 
comments.  The  Docket  Clerk  will  date- 
stamp  the  postcard  and  mail  it  back  to 
commenter. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Ashby,  Etoputy  Assistant 
General  Counsel  for  Regulation  and 
Enforcement,  Department  of 
Transportation,  400  7lh  Street,  SW., 
room  10424,  Washington,  DC  20590. 
(202)  366-9306  (voice);  (202)  755-7687 
(TDD),  or  Susan  Schruth,  Office  of  Chief 
Counsel,  Federal  Transit  ^ 

Administration,  same  address,  room 
9316.  (202)  366-4011  (voice);  (202)  366- 
2979  (TDD). 

SUPPLEMENTARY  INFORMATION:  The 
E)epartment  of  Transportation  published 
a  notice  of  proposed  rulemaking 
(NPRM)  to  amend  its  Americans  with 
Ehsabilities  Act  (ADA)  rule  on 
November  17. 1992  (57  FR  54210). 
Among  other  things,  the  NPRM 
proposed  to  postpone  the  compliance 
date  for  the  installation  of  detectable 
warnings  in  key  rail  stations  from  July 
26, 1993,  to  January  26, 1995.  It  also 
proposed  to  require  transit  providers  to 
permit  standees  only  on  certain  vehicle 
lifts  (i.e.,  those  meeting  ADA  standards 
or  others  that  had  handrails  or  other 
means  to  assist  standees  in  maintaining 
their  balance).  The  original  fcO-day 
comment  period  for  this  NPR.M  would 
end  January  19,1993. 

The  Department  has  received  two 
requests  from  groups  representing 
individuals  with  vision  impairments  to 
extend  the  comment  period  for  an 
additional  60  days,  in  order  to  permit 
the  groups  and  their  constituents 
adequate  time  to  review  copies  of  the 
NPRM  made  available  in  accessible 
formats  and  to  formulate  comments  on 
the  proposal.  The  Department  believes 
that  it  would  be  beneficis)  to  extend  the 
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comment  period  for  ■  time,  in  order  to 
ensure  that  it  will  have  the  benefit  of 
thou^tful  comments  from  the  widest 
possible  spectrum  of  interested  parties. 
At  the  sune  time,  it  is  important  for  the 
Department  to  rasohre  the  important 
issues  raised  in  this  NPRM 
expeditiously,  in  order  to  provide 
certainty  to  affected  parties  (e.g..  rail 
operators  who.  under  die  existing 
regulation,  are  obliged  to  complete 


installation  of  detectaUe  warnings  by 
July  26. 1993).  For  these  reasons,  the 
Department  has  determined  that  a  30- 
day  extension  is  appropriate.  The 
comment  period  will  now  close  on 
February  18. 1993.  As  is  typically  the 
case  with  DOT  rulemakings,  late-filed 
comments  will  be  considered  to  the 
extent  practicable. 


Issued  this  19th  day  of  lamaaty  1»93  at 
Washington.  DC. 
Walt*  B.  McCMtoick,  |r.. 
Genertd  Ctmnsel.  Department  of 
Transportation. 
(FR  Doc  93-1825  Filed  l-:'.8-93:  845  am] 
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DEPART^XENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Agricultural  Advisory  Committees  for 
Trade;  Renewal 

SUBJECT:  Renewal  of  Agricultural 
Advisoiy  Committees  for  Trade. 

ACTION:  Notice. 

Notice  is  hereby  given  that  the 
Secretary  of  Agriculture,  after 
consultation  with  the  United  States 
Trade  Representative,  has  renewed  the 
following  advisory  committees: 
Agricultural  Policy  Advisory  Committee 
for  Trade  and  ten  separate  Agricultural 
Technical  Advisory  Committees  for 
Trade  in:  Cotton,  Dairy  Products,  Fruits 
and  Vegetables,  Grain  end  Feed, 
Livestock  and  Livestock  Products, 
Oilseeds  and  Products,  Poultry  and 
Eggs,  Processed  Foods.  Sweeteners,  and 
Tobacco. 

The  purpose  of  these  committees  is  to 
provide  advice  to  the  Secretary  and  the 
U.S.  Trade  Representative  with  respect 
10  the  trade  policy  of  the  United  States 
pursuant  to  section  135(c)  of  the  Trade 
Act  of  1974  (Pub.  L  93-618)  as 
amended.  Meetings  of  these  committees 
will  be  open  only  to  members  of  the 
committees  in  accordance  with  matters 
listed  in  section  552b(c)  of  title  5  of  the 
United  States  Code  unless  otherwise 
determined. 

The  renewal  of  such  committees  is  in 
the  public  interest  in  connection  with 
the  duties  of  the  Department  imposed 
by  the  Trade  Act  of  1974,  as  amended. 

Comments  regarding  the  renewal  of 
these  committees  should  be  addressed 
to  Anne  Joslin,  Foreign  Agriculture 
Service,  United  States  Department  of 
Agriculture,  room  5065-S.  Washington. 
DC  2025Q-1000. 


Issued  at  Washington,  DC,  this  21st  day  of 
January. 

Charlet  R.  Hilty, 

Assistant  Secretary  for  Administration. 
IFR  Doc.  93-2125  Filed  1-28-93;  8:45  amj 
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DEPARTMENT  OF  COUMERCE 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposals  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  Economic  Analysis 
(BEA). 

Title:  Direct  Transactions  of  U.S. 
Reporter  with  Foreign  Affiliate. 

Agency  Form  Number:  BE-577. 

OMB  Approval  Number:  0608-0004. 

Type  of  Bequest:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  42,000  hours. 

Number  of  Respondents:  10,500 
respondents  (4  responses  per 
respondent). 

Avg  Hours  Per  Response:  1  hour. 

Needs  and  Uses:  Tnis  survey  collects 
sample  data  on  transactions  and 
positions  between  U.S.  parent 
companies  and  their  foreign  affiliates. 
Universe  estimates  are  developed  from 
the  reported  sample  data.  The  data  are 
needed  for  compiling  the  U.S.  balance 
of  payments  accounts,  the  international 
investment  position  of  the  United 
States,  and  the  national  income  and 
product  accounts.  They  are  also  needed 
to  measure  the  size  of  U.S.  direct 
investment  abroad,  monitor  changes  in 
such  investment,  assess  its  impact  on 
the  U.S.  economy,  and  based  upon  this 
assessment,  make  informed  policy 
decisions  regarding  U.S.  direct 
investment  abroad. 

Affected  Public:  Businesses  or  other 
for-profit  institutions. 

Frequency:  Quarterly. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer.  Paul  Bugg,  (202) 
395-3093,  room  3228,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Agency:  International  Trade 
Administration  (TTA). 

Title:  Trade  Fair  Certification  (TFC) 
Program:  Application,  Show  Organizer 
and  Quahty  Assurance  Surveys. 


Agency  Form  Numbers:  rrA-4100P, 
rrA-4103P,  and  ITA-4124P. 

OMB  Approval  Number:  0625-0130. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  756  hours. 

Avg  Hours  Per  Response:  10.25  hours 
for  ITA  Form  4100P;  1  hour  for  ITA 
Form  4103P;  and  10  minutes  for  ITA 
Form  4124P. 

Needs  and  Uses:  The  U.S.  Department 
of  Commerce's  Trade  Fair  Certification 
(TFC)  program  provides  Department  of 
Commerce  endorsement  and  support  for 
private  sector-recruited  and  organized 
foreign  trade  shows.  Certifying  a  trade 
show  means  the  Commerce  Departmmit, 
through  its  U.S.  and  Foreign 
Commercial  Service  (US&FCS),  certifies 
or  endorses  a  qualified  foreign  trade 
event  as  a  good  and  proven  opportunity 
to  promote  U.S.  exports.  Certification 
also  provides  endorsement  of  the  U.S. 
show  organizer  or  agent  as  a  reliable 
firm  capable  of  effectively  recruiting 
and  managing  a  U.S.  Pavilion  or  group 
of  exhibitors  at  a  specific  show. 
Approximately  45  trade  events  are 
certified  annually.  The  information 
collection  enables  the  Department  to 
determine  which  services  provide  real 
value-^dded  assistance  to  an  organizer 
and  identify  program  strengths  and 
weaknesses  so  that  improvements  can 
be  made. 

Affected  Public:  Businesses  or  other 
for-profit  institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Gary  Waxman, 
(202)  395-7340,  room  3208,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Agency:  National  Institute  of 
Standards  and  Technology  (NIST). 

Title:  State  Technology  Extension 
Program. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  0693-0010. 

Tj'pe  of  Request:  Reinstatement  of  a 
previously  approved  collection. 

Burden:  1,200  hours. 

Number  of  Respondents:  30. 

Avg  Hours  Per  Response:  40  hours. 

Needs  and  Uses:  In  accordance  with 
time  provisions  of  the  Omnibus  Trade 
Competttiveness  Act  of  1988,  NIST 
seeks  to  announce  the  availability  of 
funds,  and  request  proposals  for  funding 
under  the  State  Technology  Extension 
Program.  The  purpose  of  the 
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information  collection  is  to  secure 
sufficient  information  from  pro{>osers  to 
make  it  possible  for  NIST  to  determine 
applicant  eligibility  and  select 
awardees. 

Affected  Public:  Non-profit 
institutions,  state  and  local 
governments. 

Frequency:  Annually. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Maya  A.  Bernstein. 
(202)  395-3785.  room  3235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DCNG 
Forms  Clearance  Officer.  (202)  482- 
3271,  E)epartment  of  Commerce,  room 
5327. 14th  and  Constitution  Avenue. 
NW..  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
to  the  appropriate  Desk  Officer  listed 
above. 

Dated:  January  22. 1993 
Edward  Michals, 

Departmental  Forms  Oearance  Officer,  Office 

of  Management  and  Organization. 

IFR  Doc  93-2107  Filed  1-28-93;  845  am] 
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International  Trade  Administration 

(A-570-807] 

Oscillating  and  Ceiling  Fans  From  the 
People's  Republic  of  China:  Notice  of 
Court  Decision  and  Revocation  of 
Antidumping  Duty  Order  on  Oscillating 
Fans 

AGENCY:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 

ACnON:  Notice. 

SUMMARY:  On  November  12,  1992,  the 
United  States  Court  of  International 
Trade  ("OT")  affirmed  the  Department 
of  Commerce's  ("Commerce")  remand 
determination.  Holmes  Products  Corp. 
v.  United  States.  No.  91-12-00906.  Slip 
Op.  92-203  (OT  November  12, 1992). 
The  CTT's  opinion  has  not  been 
appealed.  The  remand  resulted  in  a 
finding  of  a  de  minimis  margin  and  a 
negative  determination  of  sales  at  less- 
than-fair  value  for  the  investigation. 
Therefore,  the  antidumping  duty  order 
on  oscillating  fans  fit}m  the  People's 
Republic  of  China  ("PRC")  is  hereby 
revoked. 

EFFECTIVE  OATE:  November  22. 1992. 
FOR  FURTHER  MFORMATION  CONTACT: 


Mark  Wells,  Office  of  Antidumping 
Investigations.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230, 
telephone:  (202)  377-3003. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  December  1991,  Commerce 
published  the  antidumping  duty  order 
and  amended  final  determination  of 
sales  at  less-than-fair  value  for 
oscillating  fans  from  the  PRC. 
Antidumping  Duty  Orders  and 
Amendments  to  Final  Eteterminations  of 
Sales  at  Less  Than  Fair  Value: 
Oscillating  Fans  and  Ceiling  Fans  From 
the  People's  Republic  of  China,  56  FR 
64240  (December  9, 1991).  A 
respondent,  which  was  comprised  of 
two  companies,  Holmes  Products  Corp. 
and  Esteem  Industries  LTD  ("Holmes/ 
Esteem"),  instituted  an  action 
challenging  Commerce's  final 
determination.  On  July  24. 1992.  the 
Court  of  International  Trade  issued 
Holmes  Products  Corp  v.  United  States, 
795  F.  Supp.  1205,  Slip  Op.  92-118 
(July  24, 1992).  which  remanded  the 
determination  to  Commerce.  Upon 
remand.  Commerce  determined  that 
Holmes/Esteem  had  a  de  minimis 
margin,  pursuant  to  19  CFR  353.6,  and 
that  the  final  results  of  the  less-than-fair 
value  investigation  were  negative.  This 
remand  was  affirmed  by  the  CIT  on 
November  12, 1992.  Holmes  Products 
Corp.  V.  United  States.  No.  91-12- 
00906.  Slip  Op.  92-203  (OT  November 
12.  1992).  The  remand  results  were  not 
appealed.  Therefore,  the  antidumping 
duty  order  on  oscillating  fans  from  the 
People's  Republic  of  China  ("PRC")  is 
hereby  revoked. 

Termination  of  Suspension  of 
Liquidation 

Pursuant  to  19  U.S.C.  1516a(c),  the 
Department  will  instruct  the  U.S. 
Customs  Service  to  terminate  the 
suspension  of  liquidation  and  to 
proceed  with  liquidation  of  the 
merchandise  which  entered  the  United 
States  after  November  22.  1992,  without 
regard  to  antidumping  duties. 

Dated:  lanuary  25, 1993. 
Joseph  A.  ^Mtrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  93-2182  Filed  1-28-93;  8:45  ami 
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[C-333-001I 

Cotton  Sheeting  and  Sateen  From 
Peru;  Detennlnatlon  Not  To  Revoke 
Countervailing  Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACnON:  Notice  of  determination  not  to 
revoke  Countervailing  Duty  Order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
countervailing  duty  order  on  cotton 
sheeting  and  sateen  from  Peru. 

EFFECTIVE  DATE:  January  29. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  W.  Stroup,  Anne  D'Alauro  or 
Maria  MacKay,  Office  of  Countervailing 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington.  DC  20230; 
telephone:  (202)  482-0983  or  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  6, 1992,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (57 
FR  4596)  its  intent  to  revoke  the 
countervailing  duty  order  on  cotton 
sheeting  and  sateen  from  Peru  (48  FR 
4501;  February  1, 1983).  Under  19  CFR 
355.25(d)(4)(iii).  the  Secretary  of 
Commerce  will  conclude  that  an  order 
is  no  longer  of  interest  to  interested 
parties  and  will  revoke  the  order  if  no 
interested  party  objects  to  revocation  or 
requests  an  administrative  review  by  the 
last  day  of  the  fifth  anniversary  month. 
We  had  not  received  a  request  for  an 
administrative  review  of  the  order  for 
more  than  four  consecutive  anniversary 
months. 

On  February  7. 1992,  The  American 
Textile  Manufacturers  Institute  (ATM!) 
and  certain  of  its  member  companies 
objected  to  our  intent  to  revoke  the 
order.  On  March  16, 1992.  the 
Government  of  Peru  questioned  ATMI's 
and  its  member  companies'  standing  to 
object  to  revocation  as  interested  parties 
under  19  CFR  355.2(i).  However,  the 
Department  concluded  that  ATM!  and 
its  member  companies  meet  the 
definition  of  interested  parties  and  has 
accepted  their  objection  to  revocation. 
See  "Memorandum  To:  The  File  (C- 
333-001)"  dated  October  15. 1992. 
Therefore,  because  the  requirements  of 
19  CFR  355.25(d)(4)(iii)  have  not  been 
met,  we  will  not  revoke  the  order. 

This  notice  is  in  accordance  with  19 
CFR  355.25(d). 
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Datsd:  January  22, 1993. 
RoUad  L.  MacDonald. 
Acting  Deputy  Assistant  Secretary  for 
Compliance. 

IFR  Doc.  93-2155  Filed  l-2»-S3;  8:45  un] 
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[C-333-002] 

Cotton  Yam  From  Peru;  Determination 
Not  To  Revoke  CountervaWng  Duty 
Ordeal 

AGENCY:  International  Trade 
Administration/Import  Administration; 
Etepartment  of  Commerce. 
ACTKM:  Notice  of  determination  not  to 
revoke  Countervailing  Duty  Order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its 
determination  not  to  revoke  the 
coimtervailing  duty  order  on  cotton 
yam  from  Peru. 
EFFECTIVE  DATE:  January  29, 1993. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Patricia  W.  Stroup,  Anne  D'Alauro  or 
Maria  MacKay,  Office  of  Countervailing 
Compliance,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  Washington.  DC  20230; 
telephone:  (202)  482-0983  or  482-2786. 

SUPPtJMENTARY  MFORMATKMI: 
Background 

On  February  6, 1992,  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (57 
FR  4597)  its  intent  to  revoke  the 
coimtervailing  duty  order  on  cotton 
yam  from  Peru  (48  FR  4508;  Peru  (48  FR 
4501;  February  1, 1983).  Under  19  CFR 
355.25{d)(iii),  the  Secretary  of 
Commerce  will  conclude  that  an  order 
is  no  longer  of  interest  to  interested 
parties  and  will  revoke  the  order  if  no 
interested  party  objects  to  revocation  or 
requests  an  administrative  review  by  the 
last  day  of  the  fifth  anniversary  month. 
We  had  not  received  a  request  for  an 
administrative  review  of  the  order  for 
more  tlian  four  consecutive  anniversary 
months. 

On  February  7, 1992,  The  American 
Textile  Manufacturers  Institute  (ATMI) 
and  certain  of  its  member  companies 
objected  to  our  intent  to  revoke  the 
order.  On  March  16, 1992.  the 
Government  of  Peru  questioned  ATMI's 
and  its  member  companies'  standing  to 
object  to  revocation  as  interested  parties 
under  19  CFR  355.2(i).  However,  the 
Department  concluded  that  ATMI  and 
its  member  companies  meet  the 
definition  of  interested  parties  and  has 
accepted  their  objection  to  revocation. 
See  "Memorandum  To:  The  File  (C- 
333-O01)"  dated  October  15, 1992. 


Therefore,  because  the  requirements  of 
19  CFR  355.25(d)(4)(iii)  have  not  been 
met,  we  will  not  revoke  the  order. 

This  notice  is  in  accordance  with  19 
CFR  355.25(d). 

Dated  January  21, 1993. 
Roland  L.  MacDonald, 
Acting  Deputy  Assistant  Secretary  for 
Compliance. 
(FR  Doc  93-2156  Filed  l-2»-93;  8:45  am) 
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Minority  Business  Development 
Agency 

[Proiwrt  LD.  Na  08-10-83006-01] 

Business  Development  Center 
Applications:  Denver  MBDC 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  Executive 
Order  11625,  the  Minority  Business 
Development  Agency  (MBDA)  is 
soliciting  competitive  applications 
under  its  Minority  Business 
Envelopment  Center  (MBDC)  program  to 
operate  an  MBDC  for  approximately  a  3- 
year  period,  subject  to  Agency  priorities, 
recipient  performance  and  the 
availabihty  of  funds.  The  cost  of 
performance  for  the  first  budget  (>eriod 
(12  months)  is  estimated  as  $184,268  in 
Federal  funds.  An  audit  fee  of  $4,607 
has  been  added  to  the  Federal  amount. 
The  total  funding  breakdown  is  as 
follows:  $188,867  Federal  and  $33,329 
non-Federal  for  a  total  of  $222,196.  The 
period  of  i>erformance  will  be  from  May 
1, 1993  to  April  30, 1994.  The  MBDC 
will  operate  in  the  Denver,  Colorado 
MSA  geographic  service  area. 
'  The  funding  instrument  for  the  MBDC 
will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

The  MBDC  program  is  designed  to 
provide  business  development  services 
to  the  minority  business  community  for 
the  establishment  and  operation  of 
viable  minority  businesses.  To  this  end. 
MBDA  funds  organizations  that  can 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  offer  a 
full  range  of  management  and  technical 
assistance;  and  serve  as  a  conduit  of 
information  and  assistance  regarding 
minority  business. 

Applications  will  be  evaluated 
initially  by  regional  staff  on  the 
following  criteria:  The  experience  and 


capabilities  of  the  firm  and  its  staff  in 
addressing  the  needs  of  the  business 
community  in  general  and,  specifically, 
the  special  needs  of  minority 
businesses,  individuals  and 
organizations  (50  points);  the  resources 
available  to  the  finn  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (tedbniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (20  points):  and  the  firm's 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  any  one  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  The  selection  of  an 
application  for  further  processing  by 
MBDA  will  be  made  by  the  Director 
based  on  a  determination  of  the 
application  most  likely  to  further  the 
purpose  of  the  MBDC  Program.  The 
application  vnU.  then  be  forwarded  to 
the  Department  for  final  processing  and 
approval,  if  appropriate.  The  Director 
will  consider  past  performance  of  the 
applicant  on  previous  Federal  awards. 

MBDCs  performing  satisfectorily  niay 
continue  to  operate  after  the  initial 
competitive  year  for  up  to  2  additional 
budget  periods.  MBDCs  with  year-to- 
date  "commendable"  and  "excellent" 
performance  ratings  may  continue  to  be 
funded  for  up  to  3  or  4  additional 
budget  periods,  respectively.  Under  no 
circumstances  shall  an  MBIX^  be  funded 
for  more  than  5  consecutive  budget 
periods  without  competition.  Periodic 
reviews  culminating  in  year-to-date 
quantitative  and  qualitative  evaluations 
will  be  condiictea  to  determine  if 
funding  for  the  project  should  continue. 
Continued  funding  will  be  at  the 
discretion  of  MBDA  based  on  such 
factors  as  an  MBDC's  performance,  the 
availability  of  funds  and  Agency 
priorities. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  and  Departmental 
regulations,  policies,  and  procedures 
applicable  to  Federal  assistance  awards. 

m  accordance,  with  OMB  Circular  A- 
129,  "Managing  Federal  Credit 
Programs,"  applicants  who  have  an 
outstanding  account  receivable  vrith  the 
Federal  Government  may  not  be 
considered  for  funding  until  these  debts 
have  been  paid  or  arrangements 
satisfactory  to  the  Department  of 
Commerce  are  made  to  pay  the  debt 

Applicants  are  subject  to 
Govemmentwide  Debarment  and 
Suspension  (Nonprocurement) 
requirements  as  stated  in  IS  CFR  part 
26.  The  Departmental  Oants  Officer 
may  terminate  any  grant/cooperative 
agreement  in  whole  or  in  part  at  any 
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time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
MBDC  has  failed  to  comply  with  the 
conditions  of  the  grant/cooperative 
agreement.  Examples  of  some  of  the 
conditions  which  can  cause  termination 
are  unsatisfactory  performance  of  MBDC 
work  requirements:  and  reporting' 
inaccurate  or  inflated  claims  of  client 
assistance  or  client  certification.  Such 
inaccurate  or  inflated  claims  may  be 
deemed  illegal  and  punishable  by  law. 

On  November  18. 1988,  Congress 
enacted  the  Drug-Free  Workplace  Act  of 
1988  (Pub.  L.  100-690.  title  V,  subtitle 
D).  The  statute  requires  contractors  and 
grantees  of  Federal  agencies  to  certify 
that  they  will  provide  a  drug-free 
workplace.  Pursuant  to  these 
requirements,  the  applicable 
certification  form  must  be  completed  by 
each  applicant  as  a  precondition  for 
receiving  Federal  grant  or  cooperative 
agreement  awards. 

"Certification  for  Contracts.  Grants. 
Loans,  and  Cooperative  Agreement"  and 
CD-511,  the  "Certification  Regarding 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and  Lobbying" 
is  required  in  accordance  with  section 
319  of  Public  Law  101-121,  which 
generally  prohibits  recipients  of  Federal 
contracts,  grants,  and  loans  fi'om  using 
Legislative  Branches  of  the  Federal 
Government  in  connection  with  a 
specific  contract,  grant  or  loan. 

CLOSING  DATE:  The  closing  date  for 
applications  is  January  29. 1993. 
Applications  must  be  postmarked  on  or 
before  January  29, 1993. 

Note:  Please  mail  completed 
application  to  the  following  address: 
Dallas  Regional  Office,  1100  Commerce 
St..  Room  7B23.  Dallas.  Texas  75242. 

FOR  APPLICATKM  KfT  OR  OTHER 
INFORMATION  CONTACT:  Dallas  Regional 
Office,  1100  Commerce  Street.  Room 
7B23.  Dallas,  Texas  75242,  Attn: 
Yvonne  Guevara.  (214)  767-8001. 
Requests  for  application  kit  must  be  in 
writing. 

A  pre-bid  conference  will  be  held  on 
January  15. 1993  in  the  Earl  Cabell 
Federal  Building,  room  7B23.  on  1100 
Commerce  Street,  Dallas.  Texas  at  10 
a.m. 

SUPPLEMENTARY  INFORMATION: 
Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372.  "Intergovernmental  Review  of 
Federal  Programs."  is  not  applicable  to 
this  program.  Questions  concerning  the 
preceding  information,  copies  of 
application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address. 


11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  December  4. 1992. 
Melda  Cabrera, 

Regional  Director.  Dallas  Regional  Office. 
jFR  Doc.  93-2254  Filed  1-28-93;  8:45  ami 

BILUNG  CODE  3S10-21-M 


National  Ocaanic  and  Atmospharic 
Administration 

Caribbean  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Caribbean  Fishery  Management 
Council  (Council)  will  hold  its  77th 
regular  Council  meeting  on  February 
10-11, 1993.  at  the  Conference  Room, 
Ponce  Hilton  Hotel,  14  Santiago  de  los 
Caballeros  Avenue,  La  Guancha.  Ponce. 
Puerto  Rico.  The  meeting  will  be  held 
from  9  a.m.  until  5  p.m.  on  February  10, 
and  from  9  a.m.  until  12  noon  on 
February  11. 

The  Council  will  meet  to  make  final 
decisions  regarding  the  Second 
Amendment  to  the  Shallow-Water  Reef 
Fish  FMP.  The  meeting  will  be 
conducted  in  the  English  language  with 
simultaneous  translation  in  Spanish. 
Fishermen  and  other  interested  persons 
are  invited  to  attend.  Members  of  the 
public  will  be  allowed  to  submit  oral  or 
wTitten  statements  regarding  agenda 
items. 

For  more  information  contact  Miguel 
A.  Rolon.  Executive  Director.  Caribbean 
Fishery  Management  Council.  Banco  de 
Ponce  Building.  Suite  1108.  Hato  Rey. 
Puerto  Rico  00918-2577;  telephone: 
809-/66-5926. 

Dated:  January  22. 1993. 
David  S.  Cresdn, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  93-2138  Filed  1-28-93;  8:45  am] 

BILLING  CODE  3610-22-M 


Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 

The  Pacific  Fishery  Management 
Council's  Coastal  Pelagic  Species  Plan 
Development  Team  and  Advisory 
Subpanel  will  hold  a  public  meeting  on 
February  10, 1993.  beginning  at  10  a.m. 
The  meeting  will  be  held  in  the  small 
conference  room  at  the  California 
Department  of  Fish  and  Game.  330 
Golden  Shore,  suite  50,  Long  Beach,  CA. 

The  purpose  of  this  meeting  is  to 
discuss  the  status  of  the  Coastal  Pelagic 
Species  Fishery  Management  Plan. 


For  more  information  contact  Patricia 
Wolf  from  the  California  Department  of 
Fish  and  Game  at  (213)  590-5117  or 
Larry  Jacobson  firom  'he  National 
Marine  Fisheries  Service  at  (619)  546- 
7117. 

Dated:  January  22, 1993. 
David  S.  Crestin, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
IFR  Doc.  93-2139  Filed  1-28-93;  8:45  am] 

BtLLMG  COOE  3610-22-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Addition 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  addition  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 
a  commodity  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

DATES:  Comments  must  be  received  on 
or  before  March  1. 1993. 
ADDRESSES:  Comniittee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
action. 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodity  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  to  the  Government. 
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2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OT)ay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
commodity  to  the  Procurement  List  for 
production  by  the  nonprofit  agency 
listed: 

Kit,  SuBvival 

6545-00-139-3671 
Nonprofit  Agency:  Opportunity  Resources, 

Inc.,  Missoula,  Montana 
Beverly  L.  Milkman. 
Executive  Director. 
IFR  Doc.  93-2189  Filed  1-28-93;  8:45  ami 

BIUJNC  CODC  e(20-3»-M 


Procurement  List;  Addition 

AGENCY:  Committee  for  Purchase  from 
People  who  are  Blind  or  Severely 
Ehsabled. 

action:  Addition  to  Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  a  nonprofit  agency 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  March  1, 1993. 
ADDRESSES:  Committee  for  Purchase 
from  People  who  are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington.  VirgSfca  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
November  30, 1992  the  Committee  for 
Purchase  from  People  who  are  Blind  or 
Severely  Disabled  published  notice  (57 
FR  56569)  of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  the  capability 
of  a  qualified  nonprofit  agency  to 
provide  the  service,  fair  market  price, 
and  the  impact  of  the  addition  on  the 
current  or  most  recent  contractor,  the 
Committee  has  determined  that  the 
service  listed  below  is  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.6. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 


substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accompUsh 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  service  is 
hereby  added  to  the  Procurement  List: 
)anitorial/Custodial,  Federal  Center,  74  North 
Washington  Avenue,  Battle  Creek, 
Michigan 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 
[FR  Doc.  93-2188  Filed  1-28-93;  8:45  ami 

BILUNG  CODE  6820-39-H 


Procurement  List;  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to  and 

deletions  from  Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  commodities  previously 
furnished  by  such  agencies. 
DATES:  Comments  must  be  received  on 
or  before  March  1, 1993.' 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Bhnd  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPt.EMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 


Additions 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 

[irocure  the  commodities  and  service 
isted  below  from  nonprofit  aeandes 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  service  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C  46— 48c)  in 
connection  with  the  commodities  and 
service  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
commodities  and  service  to  the 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 

Commodities 

Walker,  Invalid 

6530-00-085-1814 

6530-01-183-3607 
Nonprofit  Agency:  Human  Technologies 

Corp.,  Utica.  New  York 
Towel,  Machinery  Wiping 

7920-01-370-1365 

7920-01-370-1366 
Nonprofit  Agency:  East  Texas  Lighthouse  lor 
the  Blind.  Tyler,  Texas 

Service 

Food  Service,  Naval  Station,  Pascagouia, 

Mississippi 
Nonprofit  Agency:  Goodwill  Industries  of 

South  Mississippi.  Inc..  Gulfp)on. 

Mississippi 

Deletiorts 

It  is  proposed  to  delete  the  following 
commodities  from  the  Procurement  List: 

Shirt,  Operating,  Surgical 

6532-00-299-9627 
Dining  Packet,  Tray  Pack 
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7360-01-J19-2026 
Beverly  L.  Milkmin. 
Executive  Director. 

|FR  Doc.  9^-2187  Filed  \-2B-93;  8:45  am] 
MXMOCOOCi 


COUNCIL  ON  ENVIRONMENTAL 
QUALITY 

National  Environmental  PoUcy  Act; 
Poilution  Prevention 

AGENCY:  Council  on  Environmental 
Quality,  Executive  Office  of  the 
President. 

ACTION:  Information  only- 
memorandum  to  head  of  Federal 
departments  and  agencies  regarding 
pollution  prevention  and  the  National 
Environmental  Policy  Act. 

StJMMARY:  This  memorandum  provides 
guidance  to  the  federal  agencies  on 
incorporating  pollution  prevention 
principles,  techniques,  and  mechanisms 
into  their  planning  and  decisionmaking 
processes  and  evaluating  and  reporting 
those  efforts  in  documents  prepared 
pursuant  to  the  National  Environmental 
Policy  Act. 

FOR  FURTHER  MFORMATION  CONTACT: 
Lucinda  Low  Swartz,  Deputy  General 
Counsel,  Council  on  Environmental 
Quality.  722  Jackson  Place  NW.. 
Washington,  DC  20503.  Telephone:  202/ 
395-5754. 

StJPPt.EMENTARY  INFORMATION: 

Memorandum 

To:  Heads  of  Federal  DeparUnents  and 

Agencies 
From:  Michael  R.  Deland 
Subject:  Pollution  Prevention  and  the 

National  Environmental  Policy  Act 
Date:  January  12. 1993 

Introduction 

Although  substantial  improvements 
in  environmental  quality  have  been 
made  in  the  last  20  years  by  focusing 
federal  energies  and  federal  dollars  on 
pollution  abatement  and  on  cleaning  up 
pollution  once  it  has  occurred, 
achieving  similar  improvements  in  the 
future  will  require  that  polluters  and 
regulators  focus  more  on  their  efforts  on 
pollution  prevention.  For  example, 
reducing  non-point  source  pollution — 
such  as  runoff  from  agricultural  lands 
and  tirt>an  rtiadways — and  addressing 
cross-media  environmental  problems — 
such  as  the  solid  waste  disposal 
problem  posed  by  the  sludge  created  in 
the  abatement  of  air  and  water 
pollution — may  not  be  possible  with 
"end-of-the-pipe"  solutions. 

Pollution  prevention  techniques  seek 
to  reduce  the  amount  and/or  toxicity  of 


pollutants  being  generated.  In  addition, 
such  techniques  promote  increased 
efficiency  in  the  use  of  raw  materials 
and  in  conversation  of  natural  resources 
and  can  be  a  most  cost-effective  means 
of  controlling  pollution  than  does  direct 
regulation.  Many  strategies  have  t)een 
developed  and  used  to  reduce  pollution 
and  protect  resources,  including  using 
fewer  toxic  inputs,  redesigning 
products,  altering  manufacturing  and 
maintenance  processes,  and  conserving 
energy.' 

This  memorandum  seeks  to  encourage 
all  federal  departments  and  agencies,  in 
furtherance  of  their  responsibilities 
under  the  National  Environmental 
Policy  Act  (NEPA),  to  incorporate 
pollution  prevention  principles, 
techniques,  and  mechanisms  into  their 
planning  and  decisionmaking  processes 
and  to  evaluate  and  report  those  efforts, 
as  appropriate,  in  documents  prepared 
pursuant  to  NEPA. 

Background 

NEPA  provides  a  longstanding 
umbrella  for  a  renewed  emphasis  on 
pollution  prevention  in  all  federal 
activities.  Indeed,  NEPA's  very  purpose 
is  "to  promote  efforts  which  will 
prevent  or  eliminate  damage  to  the 
environment*  *  *."  42U.S.C.  4321. 

Section  101  of  NEPA  contains 
Congress'  express  recognition  of  "the 
profound  impact  of  man's  activity  on 
the  interrelations  of  all  components  of 
the  natural  environment"  and 
declaration  of  the  policy  of  the  federal 
government  "to  use  all  practicable 
means  and  measures  •  *  •  to  create 
and  maintain  conditions  under  which 
man  and  nature  can  exist  in  productive 
harmony*  *   *."  42  U.SC.  4331(a).  In 
order  to  carry  out  this  environmental 
policy.  Congress  required  all  agencies  of 
the  federal  government  to  act  to 
preserve,  protect,  and  enhance  the 
environment.  See  42  U.S.C.  4331(b). 

Further,  section  102  of  NEPA  requires 
the  federal  agencies  to  document  the 
consideration  of  environmental  values 
in  their  decisionmaking  in  "detailed 
statements"  known  as  environmental 
impact  statements  (EIS).  42  U.S.C. 
4332(2)(c)).  As  the  United  States 
Supreme  Court  has  noted,  the 
"sweeping  policy  goals  announced  in 
section  101  of  NEPA  are  thus  realized 
through  a  set  of  'action-forcing' 
procedures  that  require  that  agencies 
take  a  'hard  look'  at  environmental 
consequences."  Robertson  v.  Methow 


Valley  Citizens  Council.  490  U.S.  332 
(1989). 

The  very  premise  of  NEPA's  policy 
goals,  and  the  thrust  for  implementation 
of  those  goals  in  the  federal  government 
through  the  EIS  process,  is  to  avoid, 
minimize,  or  compensate  for  adverse 
environmental  impacts  before  an  action 
is  taken.  Virtually  the  entire  structure  of 
NEPA  compliance  has  been  designed  by 
CEQ  with  the  goal  of  preventing, 
eliminating,  or  minimizing 
environmental  degradation.  Thus, 
compliance  with  the  goals  and 
procedural  requirements  of  NEPA. 
thoughtfully  and  fully  implemented, 
can  contribute  to  the  reduction  of 
pollution  from  federal  projects,  and 
from  projects  funded,  licensed,  or 
approved  by  federal  agencies. 

Defining  Pollution  Prevention 

CEQ  defines  and  uses  the  term 
"pollution  prevention"  broadly.  In 
keeping  with  NEPA  and  the  CEQ 
regulations  implementing  the 
procedural  provisions  of  the  statute. 
CEQ  is  not  seeking  to  Hmit  agency 
discretion  in  choosing  a  particular 
course  of  action,  but  rather  is  providing 
direction  on  the  incorporation  of 
pollution  prevention  considerations  into 
agency  planning  and  decisionmaking. 

"Pollution  prevention"  as  used  in  this 
guidance  includes,  and  is  not  limited  to, 
reducing  or  eliminating  hazardous  or 
other  polluting  inputs,  which  can 
contribute  to  both  point  and  non-point 
source  pollution;  modifying 
manufacturing,  maintenance,  or  other 
industrial  practices;  modifying  product 
designs;  recycling  (especially  in- 
process,  closed  loop  recycling); 
preventing  the  disposal  and  transfer  of 
pollution  from  one  media  to  another; 
and  increasing  energy  efBciency  and 
conservation.  Pollution  prevention  can 
be  implemented  at  any  stage — input,  use 
or  generation,  and  treatment — and  may 
involve  any  technique — process 
modification,  waste  stream  segregation, 
inventory  control,  good  housekeeping  or 
best  management  practices,  employee 
training,  recycling,  and  substitution. 
Indeed,  any  reasonable  mechanism 
which  successfully  avoids,  prevents,  or 
reduces  pollutant  discharges  or 
emissions  other  than  by  the  traditional 
method  of  treating  pollution  at  the 
discharge  end  of  a  pipe  or  a  stack 
should,  for  purposes  of  this  guidance,  be 
considered  pollution  prevention.' 


'  For  a  diccussion  of  such  stralegiM  and  activities, 
tee  the  Council  on  Environmental  Quality's  20tb 
Environmental  Quality  report,  at  215-257  (1S69): 
21st  Environmental  Quality  report,  at  70-133 
(1990):  and  22nd  Snvironjnsnftii  CJtio/ityraporl,  at 
1S1-15S  (1991). 


'  It  should  be  noted  that  EPA.  In  accordance  with 
the  Pollution  Prevention  Act  of  1990  (Pub.  L  101- 
506,  6601  et  teq),  uses  a  different  definition,  one 
which  describes  pollution  prevention  in  terms  of 
source  reducUon  and  other  practices  which  reduce 
or  eliminate  the  creation  of  pollutants  ttuough 
increased  affidancy  in  Ifaa  Me  of  raw  materiab. 
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Federal  Agency  Responsibilities 

Pursuant  to  the  policy  goals  found  in 
NEPA  section  101  and  the  procedural 
requirements  found  in  NEPA  section 
102  and  in  the  CEQ  regulations,  the 
federal  departments  and  agencies 
should  take  every  opportunity  to 
include  pollution  prevention 
considerations  in  the  early  planning  and 
decisionmaking  processes  for  their 
actions,  and,  where  appropriate,  should 
document  those  considerations  in  any 
ElSs  or  environmental  assessments  (EA) 
prepared  for  those  actions.^  In  this 
context,  federal  actions  encompass 
policies  and  projects  initiated  by  a 
federal  agency  itself,  as  well  as  activities 
initiated  by  a  non-federal  entity  which 
need  federal  funding  or  approval. 
Federal  agencies  are  encouraged  to 
consult  EPA's  Pollution  Prevention 
Information  Clearinghouse  which  can 
ser\'e  as  a  source  of  innovative  ideas  for 
reducing  pollution. 

1.  Federal  Policies,  Projects,  and 
Procurements 

The  federal  government  develops  and 
implements  a  wide  variety  of  policies, 
legislation,  rules,  and  regulations; 
designs,  constructs,  and  operates  its 
own  facilities;  owns  and  manages 
millions  of  acres  of  public  lands;  and 
has  a  substantial  role  as  a  purchaser  and 
consumer  of  commercial  goods  and 
services — all  gf  these  activities  provide 
tremendous  opportunities  for  pollution 
prevention  which  the  federal  agencies 
should  grasp  to  the  fullest  extent 
practicable.  Indeed,  some  agencies  have 
a  already  begun  their  own  creative 
pollution  prevention  initiatives: 

Land  Management 

The  United  States  Forest  Service  has 
instituted  best  management  practices  on 
several  national  forests.  These  practices 
include  leaving  slash  and  downed  logs 
in  harvest  units,  maintaining  wide 


energv,  water,  or  other  resources  or  the  protection 
of  natural  resources  by  conservation.  "Source 
reduction"  is  deflned  as  any  practice  which  reduces 
the  amount  of  any  hazardous  substance,  pollutant, 
or  contaminant  entering  any  waste  stream  or 
o'.herwise  released  into  the  environment  prior  to 
recycling,  treatment,  or  disposal  and  which  reduces 
■he  hazards  to  public  health  and  the  environment 
associated  with  the  release  of  such  substances, 
pollutants,  or  contaminants. 

'  Under  section  309  of  the  Qean  Air  Act  (42 
U.S.C  7609),  EPA  is  directed  to  review  and 
comment  on  all  major  federal  actions,  including 
construction  projects,  proposed  legislation,  and 
proposed  regulations,  to  addition,  the  Pollution 
Prevention  Act  of  1990  directs  EPA  to  encourage 
source  reduction  practices  in  other  federal  agencies 
EPA  is  using  this  authority  to  identify  opportunities 
for  pollution  prevention  in  the  federal  agencies  and 
to  suggest  how  pollution  pretention  concepts  can 
be  addressed  by  the  agencies  in  their  EISs  and 
incorporated  into  the  wide  range  of  government 
activities. 


buffer  zones  around  streams,  end 
encouraging  biological  diversity  by 
mimicking  historic  bum  patterns  and 
other  natural  processes  in  timber  sale 
design  and  layout,  The  beneficial  effects 
have  been  a  reduction  in  erosion, 
creation  of  fish  and  wildlife  habitat,  and 
the  elimination  of  the  need  to  bum 
debris  after  logging — in  other  words,  a 
reduction  of  air  and  water  pollution. 

The  National  Park  Service  and  the 
Bureau  of  Reclamation  have 
implemented  integrated  pest 
management  programs  which  minimize 
or  eliminate  the  use  of  pesticides.  In 
addition,  in  some  parks  storm  water 
runoffs  from  parking  lots  have  been 
eliminated  by  replacing  asphalt  with  the 
use  of  a  "geo-block"  system 
(interlocking  concrete  blocks  with 
openings  for  grass  plantings).  The  tot  is 
mowed  as  a  lawn  but  has  the  structural 
strength  to  support  vehicles. 

The  Tennessee  Valley  Authority 
(TVA)  has  developed  a  transmission 
line  right-of-way  maintenance  program 
which  requires  buffer  zones  around 
sensitive  areas  for  herbicide 
applications  and  use  of  herbicides 
which  have  soil  retention  properties 
which  allow  less  frequent  treatment  and 
better  control.  TVA  is  also  testing  whole 
tree  chipping  to  clear  rights-of-way  in  a 
single  pass  application,  allowing  for 
constmction  vehicle  access  but  reducing 
the  need  for  access  roads  with  the 
nonpoint  source  pollution  associated 
with  leveling,  drainage,  or  compaction. 
In  addition,  TVA  is  using  more  steel 
transmission  line  poles  to  replace 
traditional  wooden  poles  which  have 
been  treated  with  chemicals. 

For  construction  projects  it 
undertakes,  the  Department  of  Veterans 
Affairs  discusses  in  NEPA  documents 
and  implements  pollution  prevention 
measures  such  as  oil  separation  in  storm 
water  drainage  of  parking  structures, 
soil  erosion  and  sedimentation  controls, 
and  the  use  of  recycled  asphalt. 

Office  Programs 

Many  agencies,  including  the 
Department  of  Agriculture's  Economic 
Research  Service  and  Soil  Conservation 
Service,  Department  of  the  Army, 
Department  of  the  Interior,  Consumer 
Product  Safety  Commission,  and 
Tennessee  Valley  Authority,  have 
implemented  pollution  prevention 
initiatives  in  their  daily  ofHce  activities. 
These  initiatives  embrace  recycling 
programs  covering  items  such  as  paper 
products  (e.g.,  white  paper,  newsprint, 
cardboard),  aluminum,  waste  oil, 
batteries,  tires,  and  scrap  metal; 
procurement  and  use  of 
"environmentally  safe"  products  and 
products  with  recycled  material  content 


(e.g.,  batteries,  tires,  cement  mixed  with 
fly  ash  and  recycled  oil.  plastic  picnic 
tables):  purchase  and  use  of  ahemative- 
fueled  vehicles  in  agency  fleets;  and 
encoiuagement  of  carpooling  with 
employee  education  programs  and 
locator  assistance. 

In  plaiming  the  relocation  of  its 
headquarters,  the  Consumer  Product 
Safety  Commission  (CPSC)  is 
considering  only  buildings  located 
within  walking  distance  of  the  subway 
system  as  possible  sites.  By 
conveniently  siting  its  headquarters 
facility,  CPSC  expects  to  triple  the 
number  of  employees  relying  on  public 
transportation  for  commuting  and  to 
substantially  increase  the  number  of 
agency  visitors  using  public 
transportation  for  attendance  at  agency 
meetings  or  events. 

Waste  Reduction 

The  Department  of  Energy  (DOE)  has 
instituted  an  aggressive  waste 
minimization  program  which  has 
produced  substantial  results.  EK}£'s 
nuclear  facihties  have  reduced  the  sizes 
of  radiological  control  areas  in  order  to 
reduce  low-level  radioactive  waste. 
Other  facilities  have  scrap  metal 
segregation  programs  which  reduce 
solid  waste  and  allow  useable  material 
to  be  sold  and  recycled.  DOE  facilities 
also  are  replacing  solvents  and  cleaners 
containing  hazardous  materials  with 
less  or  non-toxic  materials. 

The  Department  of  the  Army  has  a 
similar  waste  reduction  program  and  is 
vigorously  pursuing  source  reduction 
changes  to  industrial  processes  to 
eliminate  toxic  chemical  usage  that 
ultimately  generates  hazardous  wastes. 
The  Army's  program  includes  material 
substitution  techniques  as  well  as 
alternative  application  technologies.  For 
example,  in  an  EIS  and  subsequent 
record  of  decision  for  proposed  actions 
on  Kwajalein  Atoll,  the  Army 
committed  to  segregate  solvents  from 
waste  oils  in  the  Kwajalein  power  plant 
which  will  prevent  continual 
contamination  of  large  quantities  of 
used  engine  oil  with  solvents  Oil 
recycling  equipment  will  also  be 
installed  on  power  plant  diesel 
generators  allowing  reuse  of  waste  oil. 

The  Federal  Aviation  Administration 
(FAA)  has  also  implemented  a  waste 
minimization  program  designed  to 
eliminate  or  reduce  the  amount  and 
toxicity  of  wastes  generated  by  all 
National  Airspace  System  facilities. 
This  program  includes  using  chemical 
life  extenders  and  recycling  additives>to 
reduce  the  quantity  and  frequency  of 
wastes  generated  at  FAA  facilities  and 
providing  chlorofluorocarbcn  (CFC) 
recycling  equipment  to  each  sector  in 
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the  FAA  to  that  CFCs  used  in  industrial 
chillers,  refrigeration  eqwpment,  and  air 
conditioning  units  can  oe  recaptured, 
recycled,  and  reused. 

Inventory  Control 

DOS  is  improving  procurement  and 
inventory  control  of  chemicals  and 
control  of  materials  entering 
mdiologically  controlled  areas.  This  can 
minimize  or  prevent  non-radioactive 
waste  from  entering  a  radioactive  waste 
stream,  thus  reducing  the  amoimt  of 
low-level  waste  needing  disposaL 

In  two  laboratories  operated  by  the 
Consumer  Product  Safety  Commission, 
pollution  prevention  is  being  practiced 
by  limiting  quantities  of  potentially 
hazardous  materials  on  hand. 

The  Tennessee  Valley  Authority's 
nuclear  program  has  established  a 
chemical  traffic  control  program  to 
control  the  use  of  disposal  of  hazardous 
materials.  As  a  result  of  the  program, 
hazardous  materials  are  being  replaced 
by  less  hazardous  alternatives  and  use 
of  hazardous  chemicals  and  products 
has  been  reduced  by  66%. 

2.  Federal  Approvals 

In  addition  to  initiating  their  own 
policies  and  projects,  federal  agencies 
provide  funding  in  the  form  of  loans, 
contracts,  and  grants  and/or  issue 
licenses,  p>erniits,  and  other  approvals 
for  projects  initiated  by  private  parties 
and  state  and  local  government 
agencies.  As  with  their  own  projects  and 
consistent  with  their  statutory 
authorities,  federal  agencies  could  urge 
private  applicants  to  include  pollution 
prevention  considerations  into  the 
siting,  design,  construction,  and 
operation  of  privately  owned  and 
operated  projects.  These  considerations 
could  then  be  included  in  the  NEPA 
documentation  prepared  for  the 
federally-funded  or  federally-approved 
project,  and  any  pollution  prevention 
commitments  made  by  the  applicant 
would  be  monitored  and  enforced  by 
the  agency.  Thus,  using  their  existing 
regulatory  authority,  federal  agencies 
can  effectively  promote  pollution 
prevention  throughout  tne  private 
sector.  Below  are  some  existing 
examples  of  incorporation  of  pollution 
prevention  into  federal  approvals: 

The  Nuclear  Regulatory  Commission 
has  required  licensees  to  perform 
mitigation  measures  during  nuclear 
power  plant  construction.  These 
measures  include  controlling  drainage 
by  means  of  ditches,  berms,  and 
sedimentation  basins;  prompt 
revegetation  to  control  erosion;  and 
stockpiling  and  reusing  topsoiL 
Similarly,  mitigation  measures  required 
during  the  construction  of  transmission 


facilities  include  the  removal  of 
vegetation  by  cutting  and  trimming 
ramer  than  bulldozing  and  avoiding 
multiple  stream  crossings,  wet  areas, 
and  areas  with  steep  slopes  and  highly 
erodible  soils.  The  mitigation  conditions 
in  licenses  serve  to  prevent  pollution 
from  soil  erosion  and  to  minimize  waste 
frt>m  construction. 

In  the  implementation  of  its  programs, 
the  Department  of  Agriculture 
encourages  farmers  to  follow 
management  practices  designed  to 
reduce  the  environmental  impacts  of 
farming.  Such  practices  include  using 
biological  pest  controls  and  integrated 
pest  management  to  reduce  the  toxicity 
and  application  of  pesticides, 
controlling  nutrient  loadings  by 
installing  buffer  strips  around  streams 
and  replacing  inorganic  fertilizers  with 
animal  manures,  and  reducing  soil 
erosion  through  modified  tillage  and 
irrigation  practices.  Further, 
encouraging  the  construction  of 
structures  such  as  waste  storage  pits, 
terraces,  irrigation  water  conveyances  or 
pipelines,  and  lined  or  grassed 
waterways  reduces  runoff  and 
percolation  of  chemicals  into  the 
groundwater. 

The  Dep€irtment  of  Transportation's 
Maritime  Administration  is  conducting 
research  on  a  Shipboard  Piloting  Expert 
System.  If  installed  on  vessels,  this 
system  would  provide  a  navigation  and 
pilotage  assistance  capability  which 
would  instantly  provide  warnings  to  a 
ship  master  or  pilot  of  pending  hazards 
and  recommended  changes  in  vessel 
heading  to  circumvent  the  hazard.  The 
system  could  prevent  tanker  collisions 
or  groundings  which  cause  catastrophic 
releases  of  pollutants. 

The  Department  of  the  Interior's 
Minerals  Management  Service  (MMS) 
prepares  EISs  which  examine  the  eRiects 
of  potential  Outer  Continental  Shelf 
(OCS)  oil  exploration  on  the 
environment  and  the  various  mitigation 
measures  that  may  be  needed  to 
minimize  such  effects.  Some  pollution 
prevention  measures  which  are 
analyzed  in  these  EISs  and  which  have 
been  adopted  for  specific  lease  sales 
include  measures  designed  to  minimize 
the  effects  of  drilling  fluids  discharge, 
waste  disposal,  oil  spills,  and  air 
emissions.  For  example,  MMS  requires 
OCS  operations  to  use  curbs,  gutters, 
drip  pans,  and  drains  on  drillLig 
platforms  and  rig  decks  to  collect 
contaminants  such  as  oil  which  may  be 
recycled. 

Incorporating  Pollution  Prerention  Into 
NEPA  Documents 

NEPA  and  the  CEQ  regulaUons 
establish  a  mechanism  for  building 


environmental  considerations  into 
federal  decisionmaking.  Specifically, 
the  regulations  require  federal  agencies 
to  "integrate  the  NEPA  process  with 
other  planning  at  the  earliest  possible 
time  to  insure  that  planning  and 
decisions  reflect  environmental  values, 
to  avoid  delays  later  in  the  process,  and 
to  head  off  potential  conflicts."  40  CFR 
1501.2.  This  mechanism  can  be  used  to 
incorporate  pollution  prevention  in  the 
early  plaiming  stages  of  a  proposal. 

In  addition,  prior  to  preparation  of  an 
EIS,  the  federal  agency  proposing  the 
action  is  required  to  conduct  a  scoping 
process  during  which  the  public  and 
other  federal  agencies  are  able  to 
participate  in  discussions  concerning 
the  scope  of  issues  to  be  addressed  in 
the  EIS.  See  40  CFR  1501.7.  Including 
pollution  prevention  as  an  issue  in  the 
scoping  process  would  encourage  those 
outside  the  federal  agency  to  provide 
insights  into  pollution  prevention 
technologies  which  might  be  available 
for  use  in  connection  with  the  proposal 
or  its  possible  alternatives. 

Pollution  prevention  should  also  be 
an  important  component  of  mitigation 
of  the  adverse  impacts  of  a  federal 
action.  To  the  extent  practicable, 
pollution  prevention  considerations 
should  be  included  in  the  proposed 
action  and  in  the  reasonable  alternatives 
to  the  proposal,  and  should  be 
addressed  in  the  environmental 
consequences  section  of  the  EIS.  See  40 
CFR  1502.14(f),  1502.16(h),  and 
1508.20. 

Finally,  when  an  agency  reaches  a 
decision  on  an  action  for  which  an  EIS 
was  completed,  a  public  record  of 
decision  must  be  prepared  which 
provides  information  on  the  alternatives 
considered  and  the  factors  weighed  in 
the  decisionmaking  process. 
Specifically,  the  agency  must  state 
whether  all  practicable  means  to  avoid 
or  minimize  environmental  harm  were 
adopted,  and  if  not,  why  they  were  not. 
A  monitoring  and  enforcement  program 
must  be  adopted  if  appropriate  for 
mitigation.  See  40  CFR  1505.2(c).  These 
requirements  for  the  record  of  decision 
and  for  monitoring  and  enforcement 
could  be  an  effective  means  to  inform 
the  public  of  the  extent  to  whidi* 
pollution  prevention  is  included  in  a 
decision  and  to  outline  how  pollution 
prevention  measures  will  be 
implemented. 

A  discussion  of  pollution  prevention 
may  also  be  appropriate  in  an  EA.  While 
an  EA  is  designed  to  be  a  brief 
discussion  of  the  environmental  impacts 
of  a  particular  proposal,  the  preparer 
could  also  include  suitable  pollution 

1>revention  techniques  as  a  means  to 
essen  any  adverse  impacts  identified. 
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See  40  CFR  1508.9.  Pollution  prevention 
measures  which  contribute  to  an 
agencT^r's  finding  of  no  significant  impact 
must  be  carried  out  by  the  agency  or 
made  part  of  a  permit  or  funding 
determination. 

ConclusHHi 

Pollution  prevention  can  provide  both 
environmental  and  economic  benefits, 
and  CEQ  encourages  federal  agencies  to 
consider  pollution  prevention 
principles  in  their  planning  and 
decisionmaking  processes  in  accordance 
with  the  policy  goals  of  NEPA  Section 
101  and  to  include  such  considerations 
in  documents  prepared  pursuant  to 
NEPA  section  102,  as  appropriate.*  In 
its  role  as  a  regulator,  a  policymaker,  a 
manager  of  federal  lands,  a  grantor  of 
federal  funds,  a  consumer,  and  an 
operator  of  federal  facilities  which  can 
create  pollution,  the  federal  government 
is  in  a  position  to  help  lead  the  nation's 
efforts  to  prevent  pollution  before  it  is 
created.  The  federal  agencies  should  act 
now  to  develop  and  incorporate 
pollution  prevention  considerations  in 
the  full  range  of  their  activities. 
David  B.  Struhs, 
ChiefofStaff. 
|FR  Doc.  93-2104  Filed  l-2d-93;  8:45  amj 
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ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0058] 

Clearance  Request  for  Schedutee  for 
Construction  Contracts 

AGENCIES:  Department  of  Defense  POD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0058). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  35),  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  an  extension  of  a  currently 
approved  information  collection 


*  As  ■  guidance  document,  this  memorandum 
does  not  impose  any  new  legs)  requirements  on  the 
agenda*  and  does  not  require  any  rhany  to  b« 
made  to  any  existing  agency  environmental 
regulations. 


requirement  concerning  Schedules  iat 
Construction  Contracts. 

FOR  FURTHER  MFORMATION  COWTACT: 
Beverly  Fayson,  Office  of  Federal 
Acquisition  Policy,  GSA,  (202)  501- 
4755. 

SUPPLEMENTARY  MFORMATION: 

A.  Purpose 

Federal  constnictioD  contractors  may 
be  required  to  submit  schedules,  in  the 
form  of  a  progress  chart,  showing  the 
order  in  which  the  contractor  proposes 
to  perform  the  work.  Actual  progress 
shall  be  entered  on  the  chart  as  directed 
by  the  contracting  officer.  This 
information  is  used  to  monitor  progress 
under  a  Federal  construction  contract 
when  other  management  approaches  for 
ensuring  adequate  progress  are  not  used. 

B.  Annual  Reporting  Burden 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents. 
2,500;  responses  per  respondent,  2;  total 
annual  respimses,  5,200;  preparation 
hours  per  response,  1;  and  total 
response  burden  hours,  5,200. 

OBTAINING  COPIES  OF  PROPOSALS: 

Requester  may  obtain  copies  of  OMB 
applications  or  justifications  £rom  the 
General  Services  Administration,  FAR 
Secretariat  (VRS),  room  4037, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0058,  Schedules  for  Constntction 
Contracts,  in  all  correspondence. 

Dated:  January  21, 1993. 
Beverly  Fayton, 

FAR  Secretariat. 

(FR  Doc  93-2148  Filed  1-28-93;  8:45  am] 

■ILUNQ  CODE  MaO-M-M 


Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

The  Architecture  &  Assessment  Panel 
of  the  USAF  Scientific  Advisory  Board's 
Committee  on  Options  for  Theater  Air 
Defense  will  meet  on  24  February  1993, 
at  Headquarters  ACC,  Langley  AFB,  VA 
from  8  a.m.  to  5  p.m. 

The  purpose  of  this  meeting  will  be  to 
gather  information,  receive  briefings  on 
issues  related  to  theater  air  defense.  The 
meeting  will  be  closed  to  the  public  in 
accordance  with  section  552b(c)  of  title 
5,  United  States  Code,  specifically 
subparagraphs  (1)  and  (4)  thereof. 


For  further  inform^ion,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703) 697-4811. 
Patsy  JCoiDMr. 

Air  Force  Federal  Regista,  Liaison  Offiom. 
(FR  Doc.  03-2199  Hied  1-28-93;  8:45  am) 
BtLUNQ  coee  ir»«-M-M 


DEPARTMSfT  OF  EDUCATION 

Indian  Education  National  Advisory 
Council;  Mealing 

AGENCY:  National  Advisory  Council  on 
Indian  Education,  Education. 
ACTION:  Notice  of  open  meeting. 

SUtoyURY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Executive 
Committee  of  the  National  Advisory 
Council  on  Indian  Education.  This 
notice  also  describes  the  fimctions  of 
the  Council.  Notice  of  this  meeting  is 
required  under  section  10(^)(2)  of  the 
Federal  Advisory  Committee  Act. 
DATES  AND  TIMES:  February  22-23, 1993. 
from  8:30  a.m.  to  5  p.m.  each  day. 
ADDRESS:  The  meeting  will  be  held  at 
the  Sheraton  Inn  Tampa,  7401  East 
Hill^Mjro  Avenue,  Tampa,  Florida, 
33610. 813/626-0999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  K.  Chiago,  Executive  Director, 
National  Advisory  Council  on  Indian 
Education.  330  C  Street  SW.,  room  4072, 
Switzer  Building.  Washington,  DC 
20202-7556.  Telephone:  202/205-8353. 
SUPPLEMENTARY  MFORMATKM:  The 
National  Advisory  Council  on  Indian 
Education  is  established  under  section 
5342  of  the  Indian  Education  Act  of 
1988  (25  U.S.C.  2642).  The  Cound!  is 
established  to,  among  other  things, 
assist  the  Secretary  of  Education  in 
canying  out  responsibihties  under  the 
Indian  Education  Act  of  1988  (Part  C, 
title  V,  Pub.  L.  100-297)  and  to  advise 
Congress  and  the  Secretary  of  Education 
with  regard  to  federal  education 
programs  in  which  Indian  children  or 
adults  participate  or  fitim  which  they 
can  benefit 

The  meeting  is  open  to  the  pubUc. 
The  agenda  of  the  Executive  Committee 
of  the  National  Advisory  Council  on 
Indian  Education  includes  finalizing 
recommendations  for  consideration  by 
the  Department  of  Education  and  the 
Congress  relative  to  the  reauthorization 
of  the  Office  of  Elementary  and 
Secondary  Education  (OESE)  Act.  The 
current  Act  is  due  to  expire  on  October 
1, 1993.  Additionally  the  Exec\itive 
Committee  will  finalize  dates  and 
locations  iat  a  series  of  hearings  to  be 
held  in  conjunction  with  the 


6482 


Federal  Register  /  Vol.  58,  No.  18  /  Friday,  January  29,  1993  /  Notices 


reauthorization  of  the  Act.  The  hearings 
will  allow  Indian  communities  with  the 
opportunity  to  comment  on  various 
aspects  of  the  OfRce  of  Elementary  and 
Secondary  Education  Act. 

The  second  day  of  the  meeting 
permits  the  Executive  Committee  to 
finalize  any  discussions  and/or  actions 
from  the  previous  day.  The  agenda  also 
includes  a  review  of  the  projected 
Council  budget  and  activities  for  fiscal 
year  1994.  Time  is  permitted  on  the 
agenda  for  interested  individuals  to 
address  the  Executive  Committee  with 
any  concerns  related  to  the 
reauthorization  of  the  Office  of 
Elementary  and  Secondary  Education 
Act. 

Records  are  kept  of  all  Council 
proceedings  and  shall  be  available  for 
public  inspection  at  the  office  of  the 
National  Advisory  Council  on  Indian 
Education  located  at  330  C  Street  SW.. 
room  4072.  Washington,  DC  20202- 
7556  from  the  hours  of  8  a.m.  to  6  p.m. 
(e.s.t.),  Monday  through  Friday. 

Dated:  January  14, 1993. 
Roberi  K.  Chiago, 

Executive  Director,  National  Advisory 

CounciJ  on  Indian  Education. 

IFR  Doc.  93-2192  Filed  1-28-93;  845 amj 

BILUMC  CODE  4000-01-M 


Privacy  Act  of  1974;  Antendment  to  the 
Investigative  Files  of  the  lr>spector 
General  System  of  Records  (System 
Number  18-10-0001) 

agency:  Department  of  Education. 
ACTION:  Notice  of  changes  to  purpose 
clause  and  routine  uses. 

SUMMARY:  On  January  17. 1992.  the 
Department  (ED)  published  a  notice  of 
an  altered  system  of  records  known  as 
the  Investigative  Files  of  the  Inspector 
General  ED,'OIG.  The  primary  changes 
involved  the  routine  uses  for  the 
information  in  the  system,  and  the 
Department  solicited  comments  on 
these  changes.  The  only  comments 
received  came  from  the  Office  of 
Management  and  Budget  (OMB),  and 
certain  changes  discussed  in  the 
supplementary  information  section  of 
this  document  were  made  to  respond  to 
the  OMB  comments. 
DATES:  This  altered  system  of  records 
will  become  effective  January  29,  1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Strong,  U.S.  Department  of  Education, 
400  Maryland  Avenue  SW.,  room  4115, 
Switzer  Building,  Washington,  DC 
20202-1510.  Deaf  and  hearing  impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  1-800-877-8339 
(in  the  Washington,  DC  202  area  code. 


telephone  708-9300)  between  8  a.m. 
and  7  p.m..  Eastern  time. 
SUPPLEMENTARY  INFORMATION:  The 
Department  published  in  the  Federal 
Register  on  January  17,  1992  (57  FR 
2083),  a  notice  of  an  altered  system  of 
records  for  the  system  of  records  known 
as  the  Investigative  Files  of  the 
Inspector  General  ED/OIG.  Comments 
were  received  from  the  Office  of 
Management  and  Budget.  As  a  result  of 
receiving  the  OMB  comments,  the 
Department  has  not  implemented  the 
changes  to  the  system  of  records  as 
published  on  January  17,  and,  therefore, 
the  routine  uses  currently  in  effect  for 
this  system  of  records  are  those  that 
predated  the  January  17th  notice.  The 
following  summarizes  the  OMB 
comments  and  the  actions  taken. 

Purpose  clause.  The  purpose  clause 
for  this  system  of  records  was  amended 
as  a  result  of  the  comments  received 
from  OMB  regarding  one  of  the  routine 
uses.  A  routine  use  authorizes 
disclosure  of  records  consistent  with  the 
purposes  for  which  the  records  were 
collected.  The  routine  uses  for  this 
system  are  appropriate  and  compatible 
with  the  purpose  for  which  these 
records  are  collected  in  that  they 
provide  for  disclosure  to  assist  this 
agency  and  other  governmental  agencies 
and  professional  organizations  in  taking 
responsible  action  that  will  safeguard 
the  public  and  combat  fraud,  waste,  and 
abuse.  This  is  fully  consistent  with  the 
mandate  of  the  Inspector  General  Act  of 
1978,  5  U.S.C.  app.  3,  to  combat  fraud, 
waste,  and  abuse  and  to  coordinate  with 
other  governmental  agencies  and 
nongovernmental  entities  in  doing  so.  In 
an  effort  to  make  clear  this  rationale,  the 
"Purpose"  statement  has  been  amended 
to  add  a  specific  reference  to  this  Office 
of  Inspector  General  (OIG)  responsibility 
under  the  Inspector  General  Act  to 
coordinate  relationships  with  other 
Federal  agencies,  State  and  local 
governmental  agencies,  and 
nongovernmental  entities  in  matters 
relating  to  the  statutory  responsibilities 
of  the  OIG. 

Boutine  use  (a):  OMB  suggested  that 
routine  use  (a)  (Disclosure  for  use  by 
other  law  enforcement  agencies)  was  too 
vague  and  should  more  closely  conform 
with  the  existing  routine  use  for  law 
enforcement  disclosure.  Accordingly, 
ED  has  revised  this  routine  use  to 
incorporate  language  from  the  cunent 
version  of  the  routine  use.  The  intention 
of  this  routine  use  is  to  allow  the  Office 
of  Inspector  General  to  continue  to 
perform  its  statutory  duty  to  refer 
evidence  of  fraud,  waste,  and  abuse  to 
the  appropriate  law  enforcement 
authorities  without  running  afoul  of  the 


holding  in  Covert  v.  Harrington,  667  F. 
Supp.  730  (ED.  Wash),  affirmed  on 
other  grounds,  876  F.2d  761  (9th  Cir. 
1989).  The  revised  language  is  also 
intended  to  make  clear  that  once  a 
threshold  standard  is  met  (that  is,  that 
records  in  the  system,  alone  or  in 
conjunction  v/i\h  other  information, 
indicate  a  violation  or  potential 
violation  of  law),  all  relevant 
information  may  be  disclosed,  not  just 
information  that  is  evidence  of  a 
violation.  The  new  language  recognizes 
that  the  recipient  enforcement  authority 
will  have  a  legitimate  need  for  a  broader 
range  of  information  than  simply  the 
direct  evidence  of  the  violation.  For 
example,  disclosure  under  this  routine 
use  would  include  information  on 
witness  credibility  and  likely  defenses. 

Routine  use  (c):  OMB  comrrented  that 
the  disclosures  contemplated  by  this 
routine  use  (Disclosure  for  use  in 
employment,  employee  benefit,  security 
clearance,  and  contracting  decisions 
both  by  ED  and  by  other  public  agencies 
and  professional  organizations)  should 
be  made  only  with  the  consent  of  the 
individual.  The  Department  agrees  that 
it  is  generally  preferable  to  make 
disclosures  with  consent,  and  consents 
will  be  solicited  as  a  prerequisite  to 
disclosure  if  practical.  However, 
obtaining  consent  is  not  always 
practicable  in  the  circumstances 
covered  by  this  routine  use.  In  an  effort 
to  circumscribe  disclosure  under  this 
routine  use  without  unduly 
compromising  the  OIG's  duties  and 
responsibilities,  the  routine  use  has 
been  modified  to  delete  authority  for 
disclosure  if  it  is  practical  to  get  s 
consent  from  the  individual  for 
disclosure. 

With  regard  to  routine  use  (c)(1) 
(Disclosures  for  Decisions  by  ED), 
disclosures  for  hiring  and  the  issuence 
of  a  security  clearance  have  been 
deleted  because  standard  Government 
application  forms  provide  the  consents 
necessary,  and  it  is  within  ED's  power 
to  require  the  consents  as  a  prerequisite 
to  hiring  and  granting  a  security 
clearance.  In  addition,  because  the 
Department  of  Education  does  not  issue 
licenses,  the  authorization  to  disclose 
information  fi-om  this  file  for  licensing 
decisions  by  ED  has  been  removed. 

With  regard  to  routine  use  |c)|2) 
(Disclosures  for  decisions  by  other 
public  agencies  and  professional 
licensing  organizations),  the  routine  use 
has  been  modified  to  provide  that  for 
decisions  regarding  hiring  and  the 
granting  of  a  security  clearance, 
unconsented  disclosure  may  not  be 
made  because  it  is  within  the  capability 
of  a  requesting  entity  to  obtain  a  conse.nt 
from  the  individual.  However,  even  in 
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these  cases,  there  may  be  circumstances 
under  which  the  entity  is  unaware  that 
this  system  of  records  contains 
information  relevant  to  its  decision. 
Accorttingly,  for  hiring  decisions  and 
decisions  about  the  granting  of  security 
clearances,  the  modified  routine  use 
will  allow  disclosure  only  of  the  fact 
that  the  system  contains  relevant 
information  on  an  individual.  Hiis 
disclosure  would  permit  the  other  entity 
to  obtain  the  consent  of  the  individual 
and  request  the  information.  In 
addition,  in  response  to  OMB  concerns 
about  the  reliability  of  information 
released  from  this  system  of  records 
under  this  portion  of  the  routine  use, 
the  routine  use  has  been  amended  so 
that,  before  a  disclosure  may  be  made 
under  paragraph  (c)(2).  the  Inspector 
General  or  delegate  must  make  a 
determination  that  the  information  in 
the  system  of  records  is  sufficiently 
reliable  to  support  a  referral  for 
criminal,  civil,  administrative, 
personnel,  or  regulatory  action. 

Finally,  paragraph  (cj(2)  has  been 
modiSed,  in  accordance  with  OMB 
suggestion,  so  that  professional 
organizations  that  may  be  recipients 
thereunder  are  limited  to  those  with 
licensing  authority. 

Routine  use  (g):  This  routine  use  has 
been  deleted,  because  disclosure 
necessary  for  suspension  and  debarment 
action  by  other  Federal  agencies  may  be 
made  under  routine  use  (a)  (Disclosure 
for  use  by  other  law  enforcement 
agencies),  and,  therefore,  this  routine 
use  is  unnecessary. 

Routine  use  (h):  OMB  commented  that 
this  routine  use  was  too  broad, 
notwithstanding  the  OIG's  legitimate 
need  to  seek  legal  advice  from  the 
Department  of  Justice.  Accordingly,  the 
routine  use  has  been  tailored  to  the 
OIG's  operations  by  specifying  that 
disclosure  to  the  Diepartment  of  Justice 
to  obtain  its  advice  will  be  limited  to 
any  matter  relevant  to  an  OIG 
investigation,  audit,  inspection,  or  other 
inquiry. 

Routine  use  (i):  OMB  took  the  position 
that  the  disclosure  of  information  to  a 
Member  of  Congress  acting  on  behalf  of 
a  constituent  should  be  based  upon  a 
written,  not  an  oral,  request  from  the 
constituent.  This  routine  use  was  not 
changed  substantively  from  that 
currently  in  place  for  this  system  of 
records,  which  was  based  on  specific 
gxiidance  from  OMB  published  in  1975. 
However,  OMB  has  dianged  its  view 
about  whether  a  written  request  from 
the  constituent  is  necessary  since  it 
published  the  1975  guidance.  The 
Department  has  amended  this  routine 
use  to  reflect  OMB's  current  position 
and  OIG's  own  experience  with 


constituent  requests  to  representatives, 
which  are  invariably  written. 

Routine  use  (j):  This  routine  use  for 
computer  matching  disclosure  has  been 
deleted,  as  suggested  by  OMB.  because 
it  is  unnecessary  under  the  Computer 
Matching  and  Privacy  Protection  Act. 
The  Act  specifically  excludes  from  the 
definition  of  "matching  program" 
computer  matches  that  are  performed  by 
en  agency  (or  any  component  thereof) 
that  performs  as  its  principal  function 
any  activity  pertaining  to  the 
enforcement  of  criminal  laws  if  those 
matches  are  performed  for  the  purpose 
of  gathering  evidence  against  any  person 
who  is  the  subject  of  a  specific  criminal 
or  civil  law  enforcement  investigation.  5 
U.S.C.  552a(a)(8). 

Dated:  January  25. 1993. 
James  B.  ThomM,  |r.. 

Inspector  General. 

Accordingly,  ED  hereby  amends  the 
system  of  records  known  as  the 
Investigative  Files  of  the  Inspector 
General  ED/OIG  (System  Number  18- 
10-0001)  as  follows: 

18-10-0001 

PURPOSES: 

1.  The  purposes  paragraph  is 
amended  by  redesignating  purpose 
number  (5)  as  purpose  number  (6)  and 
adding  a  new  purpose  number  (5)  to 
read  as  follows: 


(5)  coordinating  relationships  with 
other  Federal  agencies,  State  and  local 
governmental  agencies,  and 
nongovernmental  entities  in  matters 
relating  to  the  statutory  responsibilities 
of  the  OIG; 


nOUTINE  USES  W  RECORDS  KAMTAtttEO  IN  TMi 
SYSTEM,  MCLUOMQ  CATEOOWES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

2.  Routine  use  (a)  is  revised  to  read  as 
follows: 

*        •        •        •        • 

(a)  Disclosure  for  use  by  other  law 
enforcement  agencies.  In  the  event  that 
any  records  from  this  system  of  records, 
either  by  themselves  or  in  combination 
with  any  other  information,  indicate  a 
violation  or  potential  violation  of 
criminal  or  civil  law  or  regulation,  ED/ 
OIG  may  disclose  information  fh)m  this 
system  of  records  as  a  routine  use  to  any 
Federal,  State,  local,  or  foreign  agency 
or  other  public  authority  responsible  for 
enforcing,  investigating,  or  prosecuting 
violations  of  administrative,  dvil,  or 
criminal  law  or  regulation  if  that 
information  is  relevant  to  any 
enforcement,  regulatory,  investi^ve. 


or  prosecutive  responsibility  of  the 
receiving  entity. 

•        •        •        •        • 

3.  Routine  use  (c)  is  revised  to  read  as 
follows: 


(c)  Disclosure  for  use  in  employment, 
employee  benefit,  security  clearance, 
and  contracting  decisions — (1)  For 
Decisions  by  ED.  ED/OKJ  may  disclose 
information  from  this  system  of  records 
as  a  routine  use  to  a  Federal.  State, 
local,  or  foreign  agency  maintaining 
civil,  criminal,  or  other  relevant 
enforcement  or  other  pertinent  records, 
or  to  another  public  authcmty  or 
professional  organization,  if  necessary 
to  obtain  information  relevant  to  an  Q3 
decision  concerning  the  retention  of  an 
employee  or  other  personnel  action 
(other  than  hiring),  the  retention  of  a 
security  clearance,  the  letting  of  a 
contract,  or  the  issuance  or  retention  of 
a  grant,  or  other  benefit. 

(2)  For  decisions  by  other  public 
agencies  and  professional  licensing 
organizations.  ED/OIG  may  disclose 
information  from  this  system  of  records 
as  a  routine  use  to  a  Federal,  State, 
local,  or  foreign  agency  or  other  public 
authority  or  professional  licensing 
organization,  in  connection  with  the 
retention  of  an  employee  or  other 
-  personnel  action  (other  than  hiring),  the 
retention  of  a  security  clearance,  the 
letting  of  a  contract,  or  the  issuance  or 
retention  of  a  license,  grant,  or  other 
benefit. 

ED/OIG  may  disclose  to  those 
agencies  and  professional  licensing 
organizations  the  fact  that  this  system  of 
records  contains  information  relevant  to 
the  hiring  of  an  employee  or  issuance  of 
a  security  clearance  so  that  the  agency 
or  professional  licensing  organization 
may  make  a  request  for  the  information 
supported  by  the  consent  of  the 
individual. 

ED/OIG  may  make  no  disclosure 
under  this  paragraph  ((c)(2))  unless  the 
Inspector  General  or  his  or  her  designee 
determines  that  the  information  is 
sufficiently  reliable  to  support  a  referral 
to  another  office  within  ED  or  to  another 
Federal  agency  for  criminal,  civil, 
administrative,  personnel,  tw  regulatory 
action. 


5.  Routine  use  (g)  "Debarment  and 
Suspension  Disclosure"  is  removed, 
routine  uses  (h)  and  (i)  are  redesignated 
(g)  and  (h),  respectively,  and  routine  use 
(j)  is  removed. 

6.  Routine  use  (^,  as  redesignated  in 
paragraph  5,  is  revised  to  read  as 
follows: 


6484 


Federal  Register  /  Vol.  58,  No.  18  /  Friday,  January  29,  1993  /  Notices 


(g)  Disclosure  to  the  Department  of 
Justice.  ED/OIG  may  disclose 
information  from  this  system  of  records 
as  a  routine  use  to  the  Department  of 
Justice  to  the  extent  necessary  for 
obtaining  its  advice  on  any  matter 
relevant  to  an  OIG  investigation,  isudit, 
inspection,  or  other  inquiry  related  to 
the  responsibilities  of  the  OIG. 

7.  Routine  use  (h),  as  redesignated  in 
paragraph  5,  is  revised  to  read  as 
follows: 

•        •        •        •        • 

(h)  Congressional  Member  Disclosure. 
ED/OIG  may  disclose  information  from 
this  system  of  records  as  a  routine  use 
from  the  record  of  an  individual  in 
response  to  an  inquiry  from  the  Member 
of  Congress  made  at  the  written  request 
of  that  individual;  however,  the 
Member's  right  to  the  information  is  no 
greater  than  the  right  of  the  individual 
who  requested  it. 

IFR Doc.  93-2140 Filed  1-28-93;  845 a.Ti! 

KLUNG  COOC  400»-0>-U 


DEPARTMENT  OF  ENERGY 

Financial  Assistance:  The  American 
Iron  and  Steel  Institute 

agency:  Idaho  Field  Office,  Department 

of  Energy. 

ACTKM:  Notice  of  intent. 

SUMMARY:  The  U.S.  Department,  Idaho 
Field  Office  (DOE,  ID),  announces  that 
pursuant  to  the  DOE  Financial 
Assistance  Rules  10  CFR  part  600.114(e) 
it  intends  to  enter  into  a  cooperative 
agreement  with  the  American  Iron  and 
Steel  Institute  (AISI)  and  subrecipients 
for  the  Advanced  Process  Control 
Program  for  the  Steel  Industry. 
FOR  FURTHER  MFORMATION  CONTACT: 
Ginger  Sandwina,  U.S.  Department  of 
Energy.  Idaho  Field  Office.  785  DOE 
Place,  MS  1221.  Idaho  Falls,  Idaho 
83401-1562,  208/526-8698. 
SUPPLEMErfTARY  INFORMATION:  The 
statutory  authority  for  the  proposed 
award  is  Public  Law  93-577,  Federal 
Non-Nuclear  Energy  Research  and 
Development  Act  of  1974;  to  improve 
the  efficiency  of  energy  use  in  the 
industrial  sector  through  research  and 
development  of  high-risk,  innovative 
technologies.  In  addition,  the  research  is 
consistent  with  the  purpose  of  the  Steel 
and  Aluminum  Energy  Conservation 
and  Technology  Competitiveness  Act  of 
1988,  Pubhc  Law  100-680  to  establish 
an  industrial  energy  conservation  and 
competitive  technology  program  to 
conduct  scientific  research  and 


development  of  steel  and  aluminum 
technologies. 

The  anticipated  project  period  is  for 
five  years  for  a  total  cost  of  $22.791M. 
The  total  project  cost  will  be  cost  shared 
30%  by  industry  and  70%  by  DOE.  DOE 
funds  for  the  first  12  months  is 
estimated  to  be  $3.827M. 

The  overall  program  objective  is  to 
improve  energy  efficiency  and 
productivity  in  the  steel  industry  by 
developing  sensors  and  controls  to 
support  the  intelligent  and  efficient 
production  of  quality  steel  products. 
The  program  has  been  divided  into  six 
major  research  task  activities  with 
program  management  by  AISI.  Specific 
objectives  are  as  follows: 

Task  A — Optical  Sensors  and  Controls 
for  Improved  Basic  Oxygen  Furnace 
(BOF)  Operations.  Subrecipients  Sandia 
National  Laboratory  and  Bethlehem 
Steel  Homer  Research  Laboratory.  The 
objective  of  this  major  research  task  is 
to  develop  optical  sensors  for  the  BOF 
used  in  commercial  steelmaking.  The 
activity  is  organized  in  three  parallel 
subtasks.  The  first  will  provide  the 
necessary  research  and  development  to 
produce  optical  sensors  for  the  in-situ, 
real-time  measurement  of  competition 
and  temperature  of  the  off-gas 
components  from  the  BOF.  The  second 
will  focus  on  the  development  of  optical 
sensors  for  measurements  of  bath  and 
hot  spot  temperatures  from  within 
existing  oxygen  lances.  The  third 
focuses  on  the  use  of  this  new  on-line 
process  information  to  develop  an 
improved  BOF  control  strategy. 

Task  B — ^Improved  Liquid  Steel 
Feeding  System  for  Slab  Casters. 
Subrecipient:  Westinghouse  Science 
and  Technology  Center.  The  objective  of 
this  task  is  to  develop  an 
electromagnetic  valve-based  flow 
control  system  to  address  the  significant 
problems  that  are  currently  experienced 
in  the  steel  feeding  of  slab  casters.  The 
subrecipient  will  design  and  construct 
an  electromagnetic  valve  system,  and 
will  supervise  test  demonstrations;  first 
on  a  billet  caster  scale,  and  later  on  a 
production  slab  caster. 

Task  C — Microstructure  Engineering 
in  Hot  Strip  Mills.  Subrecipients: 
National  Institute  for  Standards  and 
Technology  (NIST)  and  University  of 
British  Columbia. 

The  objective  of  this  major  task  item 
is  to  develop  a  predictive  tool  which 
can  be  used  to  quantitatively  link  the 
process  parameters  in  a  hot  strip  mill  to 
the  properties  of  the  hot-rolled  steel 
products. 

The  predictive  tool  will  be  a  user- 
friendly  computer  model  which 
incorporates  heat  flow,  knowledge  of 
microstructural  phenomena 


(recrystallization,  grain  growth, 
precipitation  and  austenite 
decomposition)  and  structure- 
composition  property  relationships,  to 
compute  the  thermal  and 
microstructural  evolution  of  steej  during 
hot  rolling,  as  well  as  final  product 
properties  (at  the  downcoiler),  as  a 
function  of  hot  strip  mill  design  and 
operating  practice.  The  project  includes 
laboratory  testing  and  analysis  of  steel, 
and  the  development  of  computer 
programs  which  can  then  be 
incorporated  into  the  control  of  hot  strip 
mills. 

Task  D— On-Line  Non-Destructive 
Mechanical  Properties  Measurements 
Using  Magnetic  and  Ultrasonic 
Techniques.  Subrecipients:  NIST  and 
National  Research  Council  Canada  and 
Industrial  Materials  Institute.  The 
objective  of  this  task  is  the  development 
of  magnetic  and  acoustic  measurements 
techniques  and  sensors  which  can  then 
be  used  to  non-destructively  and 
continuously  monitor  the  mechanical 
properties  of  moving  steel  sheet  on-line 
without  physical  contact.  The 
mechanical  properties  will  be  inferred 
from  both  magnetic  and  ultrasonic 
measurements.  Initial  evaluations  will 
be  conducted  in  the  laboratory,  and  at 
the  end  of  a  four  year  project  it  is 
expected  that  a  prototype  instrument 
will  have  been  built  and  tested  on  a 
production  line. 

Task  E — Phase  Measurement  of 
Galvanneal  Steel.  Subrecipients:  Data 
Measurement  Corporation  (DMC)  and 
Jet  Propulsion  Laboratory  (JPL).  The 
objective  of  this  task  is  the 
demonstration  of  an  instrument  using  x- 
ray  fluorescence  techniques  which  will 
measure  the  phase  distribution  of 
galvanneal  (a  special  coated  steel 
product)  rapidly  and  non-destructively. 
The  technique  will  utilize  an  existing 
instrument  manufactured  by  DMC  that 
determines  the  percent  iron  in  zinc 
coatings  on  steel. 

Design  modifications  to  the 
instrument  will  be  based  on  the  joint 
research  and  expertise  of  DMC  and  JPL. 
The  result  of  the  research  is  intended  to 
lead  to  the  development  of  an  on-hne 
phase  distribution  gauge  for  galvanneal 
steel. 

Task  F — Temperature  Measurement  of 
Galvanneal  Steel.  Subrecipients:  Oak 
Ridge  National  Laboratory.  The 
objective  of  this  task  is  to  research, 
develop,  and  demonstrate  a  prototype 
system  for  in-process  measurement  of 
galvanneal  steel  strip  temperatures.  The 
prototype  instrument  will  be  based  on 
thermographic  phosphor  technology. 
The  equipment  will  be  developed  in  the 
laboratory,  and  at  the  conclusion  of  the 
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four  year  project  period,  will  be 
demonstrated  in  an  existing  steel  mill. 
Task  G— AISI  Program  Management: 
As  recipient  of  the  financial  assistance 
award,  AISI  will  provide  overall 
program  management  functions. 

Issued:  January  13, 1993. 

R.  leffery  Hoyles, 

Acting  Director,  Contracts  Management 

Division. 

IFR  Doc.  93-2179  Filed  1-28-93;  8:45  am] 

B4LUNG  COOe  (MO-OI-M 


Financial  Assistance:  The  Shoshone- 
Bannock  Tribes 

AGENCY:  Idaho  Field  Office.  Department 

of  Energy. 

action:  Notice  of  intent. 

summary:  The  U.S.  Department  of 
Energy  announces  that  pursuant  to  10 
CFR  60a7(b)(2)  it  plans  to  negotiate  and 
award  non-competitive  grant  DE-FG07- 
90ID13225  to  The  Shoshone-Bannock 
Tribes.  The  grant  implements  provisions 
in  the  "Working  Agreement  Between 
The  Shoshone-Bannock  Tribes  of  the 
Fort  Hall  Indian  Reservation  and  the 
Idaho  Field  Office  of  the  United  States 
Department  of  Energy  Concerning 
Environment,  Safety,  Health,  Cultural 
Resources,  and  Economic  Self- 
Sufficiency,"  signed  September  29, 
1992.  The  intended  effect  of  the  grant  is 
to  provide  resources  for  The  Shoshone- 
Bannock  Tribes  to  assure  themselves 
that  activities,  including  operations  and 
environmental  restoration,  performed  at 
the  Idaho  National  Engineering 
Laboratory  (INEL)  Site  are  performed  in 
such  a  manner  that  the  health,  safety, 
environment,  and  cultural  resources  of 
The  Tribes  are  protected  and  to  assist 
The  Tribes  in  maintaining  economic 
self-sufficiency. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  A.  Hallum,  Contract  Specialist, 
(208)  526-5545;  U.S.  Department  of 
Energy.  785  DOE  Place.  MS  1221.  Idaho 
Falls.  ID  83401-1562. 
SUPPLEMENTARY  INFORMATION:  DOE 
programs  at  the  INEL  Site  cannot  be 
conducted  effectively  without  the 
support  of  the  surrounding 
communities,  including  the  Tribes 
resident  at  Fort  Hall  Indian  Reservation. 
Programmatic  and  legal  mandates  to 
involve  affected  citizens  in  DOE 
planning  and  program  performance 
monitoring  require  an  aggressive 
outreach  program,  including  transfer  of 
funds  through  grants  to  certain  affected 
parties,  such  as  state  and  local 
governments  and  Indian  tribes.  Effective 
implementation  of  such  a  grant  to  The 
Tribes  6uid  establishment  of  the 


relationship  described  in  the  Working 
Agreement  will  promote  the  public 
good.  The  grant  satisfies  criteria  at  10 
CFR  600.7{b)(2)(i)(C)  for  justifying 
noncompetitive  financial  assistance. 
The  applicant  is  a  imit  of  government 
and  the  supported  activity  is  related  to 
performance  of  a  governmental  function 
within  the  subject  jurisdiction,  thereby 
precluding  DOE  provision  of  support  to 
another  entity.  The  grant  award  shall  be 
for  $300,000  per  year  for  five  years.  DOT 
has  authorized  $300,000  for  immediate 
initial  funding,  and  has  requested 
funding  in  out-year  budget  submittals. 
No  cost-sharing  is  included  in  this 
grant.  Statutory  authority  for  this  award 
is  Public  Law  95-41,  DOE 
Organizational  Act;  Public  Law  96-510, 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA);  and  Public  Law 
99-499,  The  Superfund  Amendments 
and  Reauthorization  Act  of  1986 
(SARA). 

Procurement  Request  Number:  07- 
93ID13225.000. 

Dated:  January  13, 1993. 
R.  Jefirey  Hoyles, 

Acting  Director,  Contracts  Management 

Division. 

IFR  Doc.  93-2178  Filed  1-28-93;  8:45  am) 

BILUNG  COOE  64S0-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  QF93-39-000] 

AES  Northside,  Inc.;  Application  for 
Commission  Certification  of  CKialifyIng 
Status  of  a  Cogeneration  Facility 

January  22.  1993. 

On  January  14, 1993,  AES  Northside, 
Inc.  (Applicant),  of  1001  N.  19th  Street. 
Suite  2000,  Ariington,  Virginia  22209. 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
§  292.207  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

The  topping-cycle  cogeneration 
facility  will  be  located  in  Maryland,  and 
power  output  from  the  facility  will  be 
sold  to  Baltimore  Gas  &  Electric 
Company  under  an  executed  contract. 
The  facility  will  consist  of  circulating 
fluidized  bed  boiler(s)  and  an 
extraction/condensing  steam  turbine 
generator.  Steam  recovered  from  the 
facility  will  be  used  in  an  existing 
manufacturing  facility  for  process  uses. 
The  primary  energy  source  will  be  coal. 
The  maximum  net  electric  power 
production  capacity  of  the  facility  will 


be  300  MW.  The  installation  of  the 
facility  is  scheduled  to  begin  in  late 
1994. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register  and 
must  be  served  on  the  Applicant. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lin«rood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  93-2114  Filed  1-28-93;  8:45  am] 

BILUNG  CODE  (717-01-11 


[Docket  No.  RM93-4-O00] 

Standards  For  Electronic  Bulletin 
Boards  Required  Under  Part  284  of  the 
Commission's  Regulations;  Technical 
Conference 

January  22, 1993. 

Take  notice  that  a  technical 
conference  will  be  convened  in  this 
proceeding  on  Friday.  February  26. 1993 
at  9:30  a.m.  The  purposes  of  the 
conference  are  to  determine  the  progress 
made  to  date  by  the  natural  gas  industry 
in  developing  interactive,  user-friendly 
electronic  bulletin  boards  and  to  review 
concrete  proposals  by  the  natural  gas 
industry. 

The  conference  will  be  held  in  a 
hearing  room  of  the  Federal  Energy 
Regulatory  Commission.  810  First 
Street.  NE..  Washington.  DC  20426. 

AH  interested  parties  are  invited  to 
attend.  Requests  to  make  formal 
presentations  or  give  technical 
demonstrations,  including  time,  format 
and  s{>ecial  equipment  requirements, 
should  be  submitted  to  the  Commission 
in  writing  by  February  8.  The  format  of 
the  conference  and  presentation  times 
will  be  annoimced  after  that  date. 

For  additional  information,  or  to 
indicate  your  intent  to  participate  in  the 
conference,  interested  persons  can  call 
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Marvin  Rosoiberg  at  (202)  20A-1283  or 
Brooks  Cartar  at  (202)  208-0869. 
Linwood  A.  Watson,  Jr., 
Acting  Stcntory. 

|FR  Doc  93-2111  Fikd  1-28-93;  1:45  am] 
I  COM  «nT-o«-ll 


[Doctot  No.  JO93-0286aT  Wya(ninQ-391 

Wyoming;  NGPA  Datormlnalion  by 
Jurisdictional  Agonqr  DMigiwting 
Tight  Fonnatlon 

lanuary  22, 1993. 

Take  notice  that  on  January  8, 1993, 
the  Wyoming  Oil  and  Gas  Conservation 
Commission  (Wyoming)  submitted  the 
above-refraenced  notice  of 
determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Lance  Formation 
underlying  a  portion  of  Sublette  County, 
Wyoming,  qualifies  as  a  tight  formation 
under  section  107(b)  of  the  Natural  Gas 
Policy  Act  of  1978.  The  notice  covers 
approximately  207,000  acres  and 
includes  all  sections  within  the 
following  townships: 

Township  27  North.  Range  107  West 
Township  27  North.  Rai^  108  Wast 
Township  28  North.  Range  107  West 
Township  28  North.  Range  108  West 
Township  29  North.  Range  107  West 
Township  29  North.  Range  108  West 
Township  29  North,  Range  109  West 
Township  30  North.  Range  108  West 
Tovmship  30  Nocth,  Range  109  West 

The  notice  of  determination  also 
contains  Wyoming's  and  the  Biireau  of 
Land  Management's  findings  that  the 
referenced  portion  of  the  Lance 
Formation  meet^  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

|FR  Doc.  93-2113  Filed  1-28-93;  8:45  am] 
wujNG  oooc  aTiT-at-ai 


[Dodwt  Noe.  CP93-145-000,  et  tL] 

TennesMO  Gao  Pipolino  Co,  tt  •!.; 
Natural  Gas  CartMcala  FiUnga 

January  21,1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Qmimisnon; 


1.  Tennesaee  Gas  Pipeline  Company 

(Docket  Na  CP93-14S-0001 

Take  notice  that  cm  January  6, 1993, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  an  application  for  a 
certificate  of  public  convenience  and 
necessity  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  and  part  157  of  the 
Commission's  Regulations  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  Tennessee  to:  (1) 
Provide  a  firm  transportation  service  for 
Selkirk  Cogen  Partners  m,  LJ>.  (Selkirk 
n),  and  (2)  construct  and  operate  certain 
facilities  necessary  to  provide  the 
service,  all  as  more  fuUy  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inM)ection. 

'Tennessee  proposes  a  firm 
transportation  service  of  a  maximum 
daily  quantity  of  55,000  dth  for  Selkirk 
n.  llie  receipt  point  is  at  the 
interconnection  of  Tennessee  and 
Iroquois  Gas  Transmission  System  at 
Wright.  New  York,  and  the  delivery 

Eoint  is  at  the  point  of  interconnection 
etween  Tennessee  and  Selkirk  II  at 
Selkiric,  New  York.  Tennessee  is 
proposing  to  charge  Selkirk  11  the  rates 
set  forth  in  Tennessee's  Rate  Schedule 
NET-Northeast. 

To  provide  this  service,  Tennessee 
proposes  to  construct  a  1.12  mile  loop 
of  36  inch  diameter  pipeline  fit>m  M.P. 
251+1.67  to  M.P.  251+2.79  in  Albany 
County,  New  York.  Tennessee  also 
proposes  modification  to  the 
measurement  bcilities  located  at  both 
the  Wright  and  Selkirk  meter  stations. 
The  total  cost  of  the  pro)ect  is  estimated 
to  be  $2,650,830. 

Comment  date:  January  11, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Mid  Louisiana  Gas  Company  aad  Sea 
Robin  Pipeline  Company 

(Docket  Na  CP93-148-000I 

Take  notice  that  on  January  7, 1993, 
Mid  Louisiana  Gas  Company  (Mid 
Louisiana).  333  Clay  Street,  suite  2700, 
Houston.  Texas  77002  and  Sea  Robin 
Pipeline  Company  (Sea  Robin),  190 
Fifth  Avenue  North,  P.O.  Box  2563, 
Birmingham,  Alabama  35202-2563.  also 
referred  to  as  Applicants,  filed  a  joint 
abbreviated  application  for 
authorization  to  abandon  a 
transportation  service  provided  by  Sea 
Robin  for  Mid  Louisiana,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
forpublic  inspection. 

Ine  Applicants  state  that  Sea  Robin 
currently  provides  transportation 
service  to  Mid  Louisiana  pursuant  to 


Sea  Robin  Rate  Schedule  X-14,  which 
agreement  was  approved  by  the 
Commission  in  Docket  No.  CP76-428. 
The  Applicants  further  state  that  Sea 
Robin  originally  was  authorized  to 
transport  up  to  a  total  of  10,000  Mcf  per 
day  and  that  the  quantity  to  be 
transported  subsequently  has  been 
reduced  to  a  current  level  of  6,700  Mcf 
per  day  pursuant  to  an  order  issued  in 
Docket  No.  CP90-1403.  The  Applicants 
state  that  they  have  now  mutually 
agreed  to  terminate  the  agreement  and 
therefore  request  that  the  Commission 
grant  abandonment  of  Rate  Schedule  X- 
14  as  of  January  1, 1993.  Applicants 
state  that  as  of  that  date,  further 
transportation  services  by  Sea  Robin  to 
Mid  Louisiana  would  be  provided 
pursuant  to  part  284  of  the 
Commission's  Regulations. 

No  abandonment  of  facilities  would 
be  proposed  herein. 

Comment  date:  February  11. 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
file  with  the  Federal  Energy  Regulatory 
Commission.  825  North  CapitoIStreet, 
NE..  Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Conunission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  bearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice,  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  on  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  givmi. 


Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 
Lois  D.  Cashdl, 
Secretary. 
(FR  Doc  93-2110  Filed  1-2&-93;  8:45  am] 

BILUMG  CODE  •717-01-11 

[Docket  No.  RP93-3e-000] 

Natural  Qa«  Pipeline  Company  of 
America;  Informal  Settlement 
Conference 

January  22, 1993. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Wednesday, 
March  3, 1993,  at  10  a.m.,  at  the  offices 
of  the  Federal  Energy  Regulatory 
Commission,  810  First  Street  NE., 
Washington,  DC,  for  the  purpose  of 
exploring  the  possible  settlement  of  the 
above-referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations,  18  CFR 
385.214(1992). 

For  additional  information,  contact 
joan  Dreskin  at  (202)  208-0738  or  John 
P.  Roddy  at  (202)  208-1176. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

1FR  Doc.  93-2112  Filed  1-28-93;  8:45  am] 
BILUNG  COOE  •717-01-M 


Office  of  Fossil  Energy 
[FE  Docket  No.  90-1 1 0-NG] 

Aican  Aluminum  Corp-;  Final  Order 
Granting  Long-Term  Authorization  to 
Export  and  Import  Natural  Gas  to  and 
from  Cartada 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  an  order. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Alcan  Aluminum  Corporation 
authorization  to  export  to  Canada  at  St. 
Clair,  Michigan,  up  to  8  MMcf  p>er  day 
of  domestic  natural  gas  and  to  import 
from  Canada  at  Grant  Island,  New  York, 
up  to  8  MMcf  per  day  of  natural  gas, 
with  adjustments  for  line  losses,  for  a 
IS-year  term  commencing  on  the  date 
the  Empire  State  Pipeline  System  is 
placed  in  service. 

A  copy  of  this  order  is  available  for 
inspection  and  copying  in  the  Office  of 


Fuels  Programs  Docket  Room,  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  hours  of  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  in  Washington,  DC,  January  25, 
1993. 

Anthony  ).  CcHno, 

Acting  Deputy  Assistant  Secretary  fm^  Fuels 
Programs.  Office  of  Fossil  Energy. 
(FR  Doc  93-2184  Filed  1-28-93;  8:45  am) 
BUXING  COOE  MS0-01-M 


[FE  Docket  Na  92-160-NQ] 

Chevron  Natural  Gas  Services,  Inc.; 
Application  to  Import  and  Export 
Natural  Gas 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application  for  blanket 
authorization  to  import  and  export 
natural  gas  from  and  to  Mexico. 

SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  (DOE) 
gives  notice  of  receipt  on  December  21. 

1992.  as  supplemented  on  January  5, 

1993.  of  an  application  filed  by  Chevron 
Natural  Gas  Services,  Inc.  (CNGS),  for 
blanket  authorization  to  import  up  to 
100  Bcf  of  natural  gas  and  export  up  to 
100  Bcf  of  natural  gas  from  and  to 
Mexico  over  a  two-year  term  beginning 
on  the  date  of  first  delivery  after  March 
31. 1993.  the  date  CNGS'  current 
blanket  authorization  expires.  See  DOE/ 
FE  Opinion  and  Order  No.  314.  issued 
May  9. 1989  (1  FE  170,223).  CNGS 
intends  to  utilize  existing  pipeline 
facilities  for  the  transportation  of  the 
volumes  to  be  imported  and  exported 
and  to  submit  quarterly  reports  detailing 
each  transaction. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  (NGA)  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  are  invited. 
DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m..  eastern  time.  March  1, 1993. 
ADDRESSES:  Office  of  Fuels  Programs. 
Fossil  Energy.  U.S.  Department  of 
Energy.  Forrestal  Building,  room  3F- 
056,  FE-50, 1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allyson  C.  Reilly,  Office  of  Fuels 

Programs,  Fossil  Energy,  U.S. 

Department  of  Energy,  Forrestal 

Building,  room  3F-094.  FE-53. 1000 


Independence  Avenue,  SW.. 
Washington,  EX:  20585,  (202)  586- 
9394 
Diane  Stubbs,  Office  of  Assistant 
General  Counsel  for  Fossil  Energy, 
U.S.  Department  of  Energy,  Forrestal 
Building,  room  6E-042,  GC-14, 1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  586- 
6667 

SUPPLEMENTARY  INFORMATION:  CNGS,  S 
Delaware  corporation  with  its  principal 
place  of  business  in  Houston,  Texas,  is 
a  marketer  of  natiual  gas.  CNGS  intends 
to  impKJrt  and  export  natural  gas  from 
and  to  Mexico  on  a  shori-term  and  spot 
basis,  either  as  an  agent  for  its 
customers  or  for  its  own  account.  The 
specific  terms  of  each  impKirt  and  export 
sale  would  be  negotiated  at  market 
responsive  prices.  The  gas  to  be 
imported  would  come  from  a  variety  of 
Mexican  suppliers,  including  Petroleos 
Mexicanos,  and  the  natural  gas  to  be 
exported  would  be  supplied  by  an 
affiliate  of  CNGS,  Chevron  U.S.A.  Inc., 
as  well  as  other  producers  and  pipeline 
companies.  CNGS  requests  authority  to 
import  and  export  this  gas  at  any  point 
on  the  U.S./Mexico  border  using 
existing  pipeline  facilities. 

The  decision  on  the  application  for 
import  authority  will  be  made 
consistent  with  the  DOE's  gas  import 
policy  guidelines,  under  which  the 
competitiveness  of  an  import 
arrangement  in  the  markets  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49 
FR  6684,  February  22, 1984).  In 
reviewing  natural  gas  export 
applications,  domestic  need  for  the  gas 
will  be  considered,  and  any  other  issue 
determined  to  be  appropriate,  including 
whether  the  arrangement  is  consistent 
with  the  DOE  policy  of  promoting 
competition  in  the  natural  gas 
marketplace  by  allowing  commercial 
parties  to  freely  negotiate  their  own 
trade  arrangements.  Parties,  especially 
those  that  may  oppose  this  application 
should  comment  in  their  responses  on 
the  issue  of  competitiveness  as  set  forth 
in  the  policy  guidelines.  The  applicant 
asserts  that  imports  made  under  this 
arrangement  would  be  competitive  and 
there  is  no  current  need  for  the  domestic 
gas  that  would  be  exported.  Parties 
opposing  this  arrangement  bear  the 
burden  of  overcoming  this  assertion. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA).  42  U.S.C.  4321  et  seq.. 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
efiiects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
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proceeding  until  DOE  has  nMt  its  NEPA 
responsibilities. 

Public  Comiiient  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  v^Titten 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene,  or 
notice  of  intervention,  as  appUcabla. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protpstant  a  party  to  the  proceeding, 
although  protests  and  conunents 
received  hom  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
inter\'ention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  above 
address. 

It  is  intended  that  a  decisional  record 
will  be  developed  on  the  application 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  fads  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  confierence,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why 
an  oral  presentation  is  needed.  Any 
request  for  a  conference  should 
demonstrate  why  the  conference  would 
materially  advance  the  proceeding,  Any 
request  for  a  trial-type  hearing  must 
show  that- there  are  factual  issues 
genuinely  in  dispute  that  are  relevant 
and  material  to  a  decision  and  that  a 
trial-type  hearing  is  r>ecessary  for  a  full 
and  true  disclosure  of  the  iacia. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  incliiding  the  application  and 
responses  filed  by  parties  pursuant  to 


this  notice,  in  accordance  with  10  OR 
590.318. 

A  copy  of  CNGS's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-056,  at  the  above  address. 
The  docket  room  is  open  between  the 
hours  of  8  8.m.  and  4:30  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  January  22, 
1993. 

Oiarle*  F.  Vacek, 

Deputy  Assistant  Secretary  for  Fuels 
Programs,  Office  of  Fossil  Energy. 
(FR  Doc.  93-2185  Filed  1-28-93;  8:-*5  am) 

BtUJNO  COOC  M9»-01-M 

[FE  Docket  Na  92-156-LNG] 

Phillips  Alaska  Natural  Gas 
Corporation  and  Marathon  Oil 
Company;  Application  for  Blanket 
Authorization  to  Export  Uquaflad 
Natural  Gaa 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  (DOE)  gives 
notice  of  receipt  of  an  application  filed 
jointly  on  December  9, 1992,  by  Phillips 
Alaska  Natural  Gas  Corporation  and 
Marathon  Oil  Company  (Phillips/ 
Marathon)  requesting  blanket 
authorization  to  export  to  various 
countries  up  to  10  trillion  Btu's 
(approximately  10  Bcf)  of  liquefied 
natural  gas  (LNG)  over  a  two-year  term 
beginning  on  the  date  of  first  export. 
The  proposed  exports  would  take  place 
at  the  existing  PhiUips/Marathon  LNG 
facilities  at  Kenai,  Alaska. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  are  invited. 
DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  listed  below  no  later  than  4:30 
p.m.,  eastern  time,  March  1, 1993. 
ADDRESSES:  Office  of  Fuels  Programs. 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F- 
056,  FE-50, 1000  Independence  Avenue 
SW..  Washington,  DC  20585. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Susan  K.  Gregersen,  Office  of  Fuels 
Programs,  Fossil  Energy,  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  3F-070, 1000 
Independence  Avenue  SW., 
Washington.  DC  2QS85,  (202)  588- 
0063. 


Diane  Stubbs,  Office  of  Assistant 
General  Counsel  for  Fossil  Energy, 
U.S.  Department  of  Energy,  Forrestal 
Building,  room  6E-042, 1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  (202)  586- 
6667. 
SUPPLEMENTARY  INFORMATION:  Phillips 
Alaska  Natural  Gas  Corporation 
(PANGC).  a  Delaware  corporation  with 
its  principal  place  of  business  in 
Bartlesville.  Oklahoma,  is  a  wholly- 
owned  subsidiary  of  Phillips  Petroleum 
Company,  a  Delaware  corporation. 
Marathon  Oil  Company  (Marathon),  an 
Ohio  corporation  with  its  principal 
place  of  business  in  Houston.  Texas,  is 
a  whcUy-owned  subsidiary  of  USX 
Corporation,  also  a  Delaware 
corporation.  PANGC  and  Marathon  are 
not  affiliated  with  each  other.  Phillips/ 
Marathon  plan  to  export  LNG  on  their 
own  behalf  and  as  agents  for  others. 
Applicants  indicate  the  LNG  export 
transactions  will  be  short-term  in 
duration,  with  prices  adjusted  on  a 
monthly  basis  as  required  by  market 
conditions  and  as  compared  with 
available  competing  fuels. 

The  decision  on  Phillips/Marathon's 
application  for  export  authority  will  be 
made  consistent  with  DOE's  gas  export 
policy  guidelines,  under  which  DOE 
considers  the  domestic  need  for  the  gas 
to  be  exported  and  any  other  issues 
determined  to  be  appropriate,  including 
whether  the  arrangement  is  consistent 
with  the  DOE  policy  of  promoting 
competition  in  the  natural  gas 
marketplace  by  allowing  commercial 
parties  to  freely  negotiate  their  ovm 
trade  arrangements.  Parties  who  may 
oppose  this  appUcation  should 
comment  in  their  responses  on  these 
issues  as  they  relate  to  the  requested 
export  authority. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA),  42  U.S.C.  4321  et  seq.. 
requires  DOE  to  give  appropriate 
consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  file  a  protest,  motion  to  intervene, 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on.the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  ^plicable. 
The  filing  of  a  protest  with  respect  to 
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this  application  wrill  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
althou^  protests  and  comments 
received  from  persons  wiu>  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  commmits 
must  meet  the  requirements  that  are 
speciBad  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  address 
listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why 
an  oral  presentation  is  needed.  Any 
request  for  a  conference  should 
demonstrate  why  the  conference  would 
materially  advance  the  proceeding.  Any 
request  for  a  trial-type  hearing  must 
show  that  there  are  factual  issues 
genuinely  in  dispute  that  are  relevant 
and  material  to  a  decision  and  that  a 
trial-type  hearing  is  necessary  for  a  hill 
and  true  disclosure  of  the  bets. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 
may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

Phillips/Marathon's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  dodiet 
room.  3F-056,  at  the  above  address.  The 
docket  room  is  open  betwe«i  the  hours 
of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 


Issued  in  Washington,  DC,  oo  Jamiaiy  21. 

1993. 

Oiariflt  F.  Vecek. 

Deputy  Assittant  Secretary  for  Fu^ 

Programs,  Office  of  Fossil  Energy. 

[PR  Doc  93-2183  Filed  1-28-93: 8:4S  am] 

MUJNO  COOC  MSe-ff-« 

[FE  Dodwt  Na  92-161-MGl 

AquHa  Southwest  Marketing  Corp.; 
Applteation  for  Blanket  AuthoHzatfon 
To  Import  and  Export  Natural  Gas 
From  and  to  Mexico 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  (DOE)  gives 
notice  of  receipt  on  December  21, 1992, 
of  an  application  filed  by  Aquila 
Southwest  Marketing  Corporation 
(Aquila)  requesting  blanket 
authorization  to  import  and  export  a 
cumulative  maximum  of  360  Bcf  of 
natural  gas  from  and  to  Mexico  over  a 
two-year  term  beginning  on  the  date  of 
first  import  or  export  after  March  1, 
1993,  the  date  that  Aquila's  oirrent 
blanket  authorization  expires.  See  DOE 
FE  Opinion  and  Order  No.  473  issued 
January  31, 1991  (1  FE  1  70,406).  The 
proposed  imports  and  exports  would 
take  place  at  any  point  on  the  United 
States/Mexico  border  where  existing 
pipeline  facilities  are  located.  Aquila 
would  file  with  DOE  quarterly  reports 
detailing  each  import  or  export 
transaction. 

The  application  is  filed  under  section 
3  of  the  Natural  Gas  Act  and  DOE 
Delegation  Order  Nos.  0204-111  and 
0204-127.  Protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  comments  are  invited. 
DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  applicable, 
requests  for  additional  procedures  and 
written  comments  are  to  be  filed  at  the 
address  Hsted  below  no  later  than  4:30 
p.m.,  eastern  time,  March  1, 1993. 
AOONESSES:  Office  of  Fuels  Programs, 
Fossil  Energy,  U.S.  Department  of 
Energy,  Forrestal  Building,  room  3F- 
056,.  FE-50, 1000  Independence 
Avenue,  SW.,  Washington,  DC  20585. 

FOR  FURTHER  INFORMATION: 

Yvonne  Gabbay,  Office  of  Fuels 
Programs,  Fossil  Energy,  U.S. 
Department  of  Energy,  Forrestal 
Building,  room  3F-0S6, 1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585,  (202)  586- 
4587 

Diane  Stubbs.  Office  of  Assistant 
General  Counsel  for  Fossil  Energy. 


U.S.  Department  of  Energy,  Fonefltal 
Building,  room  6&'042, 1000 
Independence  Avenue,  SW., 
Wellington.  £)C  20585,  (202)  586- 
0503 
SUPPI.EMENTARY  MFORMATION:  Aquik  is  • 
Delaware  corporation  with  its  principal 
place  of  business  in  San  Antonio,  Texas. 
Aquila  is  an  indirect  subsidiary  of 
Aquila  Energy  Corporation  v«rhich  in 
turn  is  a  wholly-owned  subsidiary  of 
Utilicorp  United,  Inc.  The  corporate 
name  of  Aquila  was  previously  Clajon 
Marketing,  L.P.  The  corporate  name  was 
changed  to  Aquila  Southwest  Marketing 
Corporation  effective  July  1, 1992.  See 
DOE  FE  Opinion  and  Order  No.  473-A. 
issued  August  6, 1992  (1  FE  1 70,622). 
Aquila  is  the  marketing  affiliate  of 
Aquila  Southwest  Pipeline  Corporation. 

Aquila  requests  authorization  to 
import  and  export  natural  gas  on  its 
own  behalf  or  as  an  agent  on  behalf  of 
others.  Aquila  would  use  existing 
pipeline  faciUties  for  transportation  of 
the  imported  and  exported  gas.  Aquila 
does  not  yet  know  the  identity  of  the 
actual  suppliers,  transporters,  or 
purchasers  but  states  that  all  shipments 
of  imported  gas  would  be  based  on  the 
specific  needs  of  its  purchasers  and 
therefore  would  reflect  market 
conditions  existing  at  the  time  of 
negotiation  of  the  purchase  agreement 
The  domestically  produced  gas  to  be 
exported  would  be  incremental  to  the 
needs  of  current  domestic  purchasers  in 
the  regions  from  whidi  the  supplies 
would  be  drawn. 

The  decision  on  the  application  for 
import  authority  will  be  made 
consistent  with  DOE's  gas  import  policy 
guidelines,  under  whidi  the 
competitiveness  of  an  import 
arrangement  in  the  market  served  is  the 
primary  consideration  in  determining 
whether  it  is  in  the  public  interest  (49 
FR  6684,  Februanr  22, 1984).  In 
reviewing  natural  gas  export 
applications.  DC^  considers  the 
domestic  need  for  the  gas  to  be  exported 
and  any  other  issues  determined  to  be 
appropriate,  including  whether  the 
arrangement  is  consistent  with  the  DCK 
policy  of  promoting  competition  in  the 
natural  gas  marketplace  by  allowing 
commercial  parties  to  freely  negotiate 
their  own  trade  arrangement.  Parties 
that  may  oppose  the  application  should 
comment  in  their  responses  on  these 
issues.  Aquila  asserts  that  its  proposal  is 
in  the  public  interest.  Parties  opposing 
Aquila's  application  beer  the  burden  c^ 
overcoming  these  assertions. 

NEPA  Compliance 

The  National  Environmental  Policy 
Act  (NEPA).  42  U.S.C  4321  etseq., 
requires  DOG  to  give  appropriate 
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consideration  to  the  environmental 
effects  of  its  proposed  actions.  No  final 
decision  will  be  issued  in  this 
proceeding  until  E)OE  has  met  its  NEPA 
responsibilities. 

Public  Comment  Procedures 

In  response  to  this  notice,  any  person 
may  Hie  a  protest,  motion  to  intervene 
or  notice  of  intervention,  as  applicable, 
and  written  comments.  Any  person 
wishing  to  become  a  party  .to  the 
proceeding  and  to  have  their  written 
comments  considered  as  the  basis  for 
any  decision  on  the  application  must, 
however,  file  a  motion  to  intervene  or 
notice  of  intervention,  as  applicable. 
The  filing  of  a  protest  with  respect  to 
this  application  will  not  serve  to  make 
the  protestant  a  party  to  the  proceeding, 
although  protests  and  comments 
received  from  persons  who  are  not 
parties  will  be  considered  in 
determining  the  appropriate  action  to  be 
taken  on  the  application.  All  protests, 
motions  to  intervene,  notices  of 
intervention,  and  written  comments 
must  meet  the  requirements  that  are 
specified  by  the  regulations  in  10  CFR 
part  590.  Protests,  motions  to  intervene, 
notices  of  intervention,  requests  for 
additional  procedures,  and  written 
comments  should  be  filed  with  the 
Office  of  Fuels  Programs  at  the  address 
listed  above. 

It  is  intended  that  a  decisional  record 
on  the  application  will  be  developed 
through  responses  to  this  notice  by 
parties,  including  the  parties'  written 
comments  and  replies  thereto. 
Additional  procedures  will  be  used  as 
necessary  to  achieve  a  complete 
understanding  of  the  facts  and  issues.  A 
party  seeking  intervention  may  request 
that  additional  procedures  be  provided, 
such  as  additional  written  comments,  an 
oral  presentation,  a  conference,  or  trial- 
type  hearing.  Any  request  to  file 
additional  written  comments  should 
explain  why  they  are  necessary.  Any 
request  for  an  oral  presentation  should 
identify  the  substantial  question  of  fact, 
law,  or  policy  at  issue,  show  that  it  is 
material  and  relevant  to  a  decision  in 
the  proceeding,  and  demonstrate  why 
an  oral  presentation  is  needed.  Any 
request  for  a  conference  should 
demonstrate  why  the  conference  would 
materially  advance  the  proceeding.  Any 
request  for  a  trial-type  hearing  must 
show  that  there  are  factual  issues 
genuinely  in  dispute  that  are  relevant 
and  material  to  a  decision  and  that  a 
trial-type  hearing  is  necessary  for  a  full 
and  true  disclosure  of  the  facts. 

If  an  additional  procedure  is 
scheduled,  notice  will  be  provided  to  all 
parties.  If  no  party  requests  additional 
procedures,  a  final  opinion  and  order 


may  be  issued  based  on  the  official 
record,  including  the  application  and 
responses  filed  by  parties  pursuant  to 
this  notice,  in  accordance  with  10  CFR 
590.316. 

A  copy  of  Aquila's  application  is 
available  for  inspection  and  copying  in 
the  Office  of  Fuels  Programs  Docket 
Room,  3F-056,  at  the  above  address. 
The  docket  room  is  open  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

Issued  in  Washington,  DC,  on  January  26. 
1993. 

Clifford  Tomaszewski, 
Director,  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
[PR  Doc.  93-2292  Filed  1-28-93;  845  am) 

BILUNG  CODE  MSO-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IER-FRL-4557-^1 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  January  11, 1993  through 
January  15, 1993  pursuant  to  the 
Environmental  Review  Process  (ERP), 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10,  1992  (57  FR  12499). 

Draft  EISs 

ERP  No.  D-AFS-J65196-UT  Rating 
LO,  Coyote  Hollow  Timber  Sale. 
Implementation,  Dixie  National  Forest, 
Escalante  Ranger  District,  Garfield 
County,  UT. 

Sumrr}ory 

EPA  had  no  environmental  objections 
to  the  draft  environmental  impact 
statement. 

ERP  No.  E>-AFS-L65183-AK  Rating 
EC2,  Central  Prince  of  Wales  Ketchikan 
Pulp  Long-Term  Timber  Sale, 
Implementation,  Tongass  National 
Forest,  Prince  of  Wales  Island,  AK. 

Summary 

EPA  had  environmental  concerns 
regarding  impacts  on  water  quality  and 
assuring  that  best  management  practices 
are  implemented.  Water  quality 
monitoring  is  required  to  ensure 
compliance  with  water  quality 


standards.  Additional  information  is 
needed  on  the  effectiveness  of 
monitoring  for  the  effects  of  timber 
harvest  and  road  construction  on  water 
quaUty. 

ERP  No.  D-BLM-J60009-UT  Rating 
EC2,  UT-aa  south  of  Ouray  to  1-70 
Connector,  Construction  and  Operation, 
Right-of-Way  Approval  and  Funding, 
Uintah  and  Grand  Counties,  UT. 

Summary 

EPA  identified  environmental 
concerns  regarding  preservation  of 
water  quality.  Additionally,  the  DEIS 
does  not  contain  sufficient  information 
to  fully  assess  environmental  impacts 
that  should  be  avoided  and  specific 
mitigation  methods  to  minimize  those 
impacts. 

ERP  No.  D-BLM-K03006-CA  Rating 
EC2,  Cajon  Crude  Oil  Pipehne  Project, 
Construction,  Operation  and 
Transportation,  from  the  Santa  Barbara 
Channel  and  the  San  Joaquin  Valley  to 
the  Los  Angeles  Basin,  Granting  of 
Right-of-Way  Permit,  San  Bernardino 
and  Los  Angeles  Counties,  CA. 

Summary 

EPA  expressed  environmental 
concerns  with  potential  impacts  to 
water  quality,  riparian  habitat  and 
biodiversity.  EPA  asked  for  more 
information  on  earthquake-related  spill 
risks  and  mitigation  measures, 
efficiency  of  safety  measures, 
contaminated  soils  testing,  compliance 
with  the  404(b)(1)  Guidelines, 
conformity  to  the  State  Implementation 
Plan,  cumulative  impacts  to  public 
safety,  and  effects  on  other  marketing 
alternatives,  flood  control  and 
groundwater  recharge  facilities,  and 
hazardous  wastes  on  George  Air  Force 
Base.  EPA  asked  that  the  FEIS  analyze 
the  feasibility  of  restricting  the  right-of- 
way  to  25  feet  for  the  entire  length  of  the 
pipeline  versus  only  the  urban  segment. 

ERP  No.  I>-COE-E36172-MS  Rating 
EC2,  Abiaca  Creek  Watershed  Project, 
Demonstration  Erosion  Control  Project. 
Implementation,  Sediment  and  Flood 
Control  Measures,  Yazoo  Basin, 
Mathews  Brake  National  Wildlife 
Refuge,  Carroll,  Holmes  and  Leflore 
Counties,  MS. 

Summary 

EPA  had  environmental  concerns 
regarding  the  effectiveness  and 
commitment  to  long-term  efforts  in  the 
mitigation  plan.  EPA  also  noted  that  the 
proposed  plan  may  pose  short-  and 
long-term  sedimentation  and  turbidity 
problems. 

ERP  No.  I>-COE-K39035-H1  Rating 
EC2,  Ewa  Beach  Marina  Project, 
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Construction  and  Development,  Marina 
Protection,  Department  of  Army  Permit 
Application,  U.S.  CGD  Bridge  Permit, 
Ewa  Beach,  bland  of  Oahu,  Honolulu 
County,  HI. 

Summary 

EPA  expressed  concern  with  potential 
impacts  to  the  caprock  aquifer,  marine 
resource  and  wetlands,  llie  DEIS  did 
not  include  detailed  information  on 
compliance  with  the  404(b)(1) 
Guidelines,  ocean  disposal  regulations 
and  water  quality  standards.  Although 
studies  concerning  compliance  with 
these  requirements  may  have  been 
conducted,  they  were  not  included  in 
the  DEIS.  EPA  recommended  that  the 
FEIS  include  a  detailed  description  and 
analysis  of  compliance  with  applicable 
environmental  laws  and  regulations 
with  majcH',  relevant  reports  and  studies 
supplied  in  appendices. 

ERP  No.  D-FHW-J40128-ND  Rating 
LO,  North  Dakota  1806  Transportation 
Improvements,  from  the  Heart  River 
Bridge  in  Mandan  to  Fort  Lincoln  State 
Park,  Funding  and  COE  404  Permit. 
Morton  County,  ND. 

Summary 

EPA  had  no  environmental  objections 
to  the  draft  environmental  impact 
statement. 

ERP  No.  DS-IBR-J35005-00  Rating 
E03,  Animas-La  Plata  Project, 
Additional  Information  concerning 
Agricultural,  Municipal  and  Industrial 
Water  Supphes,  Animas  and  La  Plata 
Rivers,  San  Juan  Coimty,  NM  and  La 
Plata  and  Montezuma  Counties,  CO. 

Summary 

EPA  objected  to  the  project  because  it 
was  not  consistent  with  State  water 
quahty  standards  and  it  failed  to 
provide  adequate  mitigation  for  riparian 
and  wetland  habitat  losses.  EPA  found 
the  document  to  be  inadequate  due  to 
its  failure  to  fully  analyze  the  impacts 
of  the  U.S.  Fish  and  Wildlife  Service's 
Reasonable  and  Prudent  Alternative  to 
avoid  jeopardizing  endangered  species 
and  its  failure  to  tboroughly  evaluate 
the  impact  of  placement  of  fill  material 
into  waters  of  the  U.S.  Further,  the 
Bureau  inappropriately  reUed  on  future 
studies  to  complete  environmental 
impact  assessment 

Final  EISs 

ERP  No.  F-BLM-^70017-MT  Judith- 
Valley-I%i)lips  Comprehensive 
Resource  Management  Plan, 
Implementation,  Lewistown  District, 
Judith  Basin,  Fergus.  Petroleum, 
Phillips  and  Valley  Coimties.  MT. 


Summary 

EPA  expressed  environmental 
concerns  regarding  changes  in  the 
preferred  alternative  in  tbe  final  EIS. 
Several  of  these  changes  pose  potential 
environmental  impacts,  including 
impacts  to  the  westslope  cutthroat  trout 
and  to  unique  ecological  areas. 

Dated:  January  26, 1993. 
Williun  D.  DickerMMi. 
Deputy  Director.  Office  of  Federal  Activities. 
IFR  Doc  93-2176  Filed  1-2S-93;  8:45  am) 
BmjMQCooe— 0  m  u 


[ER-fRL-4557-3] 

Environmental  impact  Statementa; 
NoticaofAvaUability 

RESPONSIBLE  AGENCY:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  or  (202)  260-5075. 
Availability  of  Environmental  Impact 
Statements  Filed  January  18, 1993 
through  January  22, 1993  pursuant  to  40 
CFR  1506.9. 

EIS  No.  930017.  DRAFT  EIS,  COE, 
OH,  Cleveland  Harbor  Navigation 
Channels  Maintenance,  Confined 
Disposal  Facility  (Site  lOB  15  Year) 
Construction  and  Use,  Lake  Erie, 
Cuyahoga  River,  Cuyahoga  County,  OH. 
Due:  March  15. 1993.  Contact:  Tod 
Smith  (716)  879-4173. 

EIS  No.  930018,  FINAL  EIS,  AFS.  UT. 
Kamas  Valley  Grazing  Allotment 
Management  Plan.  Implementation. 
Wasatch-Cache  National  Forest,  Kamas 
Ranger  District.  Summit  County,  UT, 
Due:  March  01, 1993,  Contact:  Calvin 
Baker (801)  783-4338. 

EIS  No.  930019,  FINAL  EIS,  EPA.  TX, 
Formosa  Industrial  Facilities  Continued 
Operation  and  Expansion,  Waste  Water 
Discharges,  National  Pollutant 
Discharge  Elimination  System  Permit 
Issuance.  Point  Comfort.  Jackson 
County.  TX.  Due:  March  01, 1993. 
Contact:  Norm  Thomas  (214)  655-2260. 

mS  No.  930020.  FINAL  EIS,  FHW. 
NC.  Hickory  East  Side  Thorou^fare 
Transportation  Improvement.  US  127  to 
1-40  east  of  Hickory  and  continuing  to 
US  70  in  the  vicinity  of  Startown  Road. 
Funding.  Section  404  Permit.  City  of 
Hickory  Catawba  Coimty.  NC.  Due: 
March  15. 1993,  Contact:  Nicholas  L. 
Graf  (919)  856-4346. 

EIS  No.  930021.  DRAFT  EIS,  AFS. 
MT.  Bob  Marshall  and  Great  Bear 
Wilderness  Areas  Noxious  Weed 
Management  Projects,  Implementation, 
Flathead  National  Forest,  Spotted  Bear 
and  Hungry  Horse  Ranger  Districts, 
Flathead,  Powell,  Missoula  and  Lewis 
and  Clari:  Counties.  MT.  Due:  March  15. 
1993,  Contact:  Greg  Warren  (406)  387- 
5243. 


Amended  Notices 

EIS  No.  920434,  DRAFT  EIS,  AFS. 
OR.  1991  Warner  Creek  Fire  Recovery 
Project,  Northern  Spotted  Owl  Habitat 
and  Other  Resources  Reforestation, 
Northern  Spotted  Owl  Habitat 
Conservation  Area  0-10.  Willamette 
National  Forest.  Oakridge  Ranger 
District.  Lane  County,  OR,  Due: 
February  12, 1993,  Contact;  Terri  Jones 
(503)  782-2291.  Published  FR 11-13- 
92 — ^Review  period  extended. 

EIS  No.  920463,  REVISED  DRAFT 
EIS.  DOE,  MO.  Weldon  Spring  Site, 
Remedial  Action/Feasibility  Study  for 
Chemical  Plant,  Funding,  National 
Priorities  List,  St.  Charles  County,  MO. 
Due:  February  19, 1993,  Contact: 
Stephen  McCracken  (314)  441-8086. 
Published  FR  -11-27-92— Review 
period  extended. 

Dated:  January  26, 1993. 
William  D.  Dickanm. 
Deputy  Director  Office  of  Federal  Activitiet. 
IFR  Doc.  93-2175  Piled  1-28-93;  8:45  am] 
BHJJNO  COOC«M-01-U 


tFnL-»557-7] 

Scienca  Advlaory  Board;  Public 
Meatinga  and  Conference  Call 

Under  Public  Law  92-463,  notice  is 
hereby  given  of  the  following  Science 
Advisory  Board  (SAB)  Committee 
Meetings.  All  meetings  listed  below  are 
open  to  the  public;  however,  seating  is 
often  limited  and  is  on  a  first  come 
basis. 

1.  The  Radon  Engineering  Cost 
Subcommittee  of  the  Drinking  Water 
Committee  (DWC)  will  meet  on 
February  8, 1993  to  review  a 
Congressional ly  required  radon 
reduction  cost  study  prepared  by  EPA. 
This  meeting  will  be  neld  bom  9  am  to 
6  pm  at  the  U.S.  Environmental 
Protection  Agency  Headquarters, 
Conference  Room  3N,  North  Conference 
Center,  Mall  Level,  401  M  Street,  SW, 
Washington,  DC  20460.  The  proposed 
charge  to  this  Subcommittee  is:  (a)  To 
determine  whether  EPA  offices  are 
employing  a  reasonable  approach  for 
estimating  the  cost-effectiveness  of 
mitigating  airborne  indoor  radon  in 
residences;  and  (b)  to  assess  whether  the 
technologies  which  have  been  judged  by 
EPA  as  being  Best  Available  Technolog} 
(BAT)  for  each  size  category,  and 
whether  the  cost  estimates  of  design, 
operation  and  maintenance  of  these 
technologies  are  accurately  estimated. 
Copies  of  the  documents  presented  to 
the  Committee  as  background  and  for 
review  are  available  from  Ms.  Nena 
Shaw.  U.S.  EPA.  Office  of  &oundwater 
and  Drinking  Water,  Division  of 
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Drinking  Water  Standards,  401  M  Street 
SW.  Mail  Code  \VH  550D.  Washiinjton. 
DC  20640.  Phone:  (202)  260-5555.  If 
necessary,  this  Subcommittee  will 
conduct  an  open  report  writing/drafting 
session  on  February  9th  in  Room  5N 
(see  address  above)  beginning  at  8:30 
am,  adjourning  no  later  than  3  p.m. 

2.  Tne  Drinking  Water  Committee 
(DWC)  will  meet  February  9-10. 1993 
(from  9  a.m.  to  5:30  p.m.  on  February 
9th  and  8:30  a.m.  to  4:30  p.m.  on 
February  10th)  at  the  Howard  Johnson 
National  Airport  Hotel,  2650  Jefferson 
Davis  Highway,  Arlington,  Virginia.  The 
purpose  of  the  meeting  is  to:  (a)  Be 
briefed  on  the  Radon  Engineering  Cost 
Subcommittee's  review  of  the  radon  cost 
studies;  (b)  review  the  Revision  of 
Methodology  for  Deriving  National 
Ambient  Water  Quality  Criteria  for  the 
Protection  of  Human  Health,  including 
discussion  of  criteria  for  cancer  and 
non-cancer  effects,  exposure, 
bioaccumulation,  minimum  data,  and 
microbiological  risks;  (c)  review  the 
draft  Requirements  for  Nationwide 
Approval  of  New  and  Optionally 
Revised  Methods  for  Inorganic  and 
Organic  Parameters  in  National  Primary 
Drinking  Water  Regulations  Monitoring 
(also  known  as  the  "Chemistry  Testing 
Protocol");  and  (d)  to  receive  brieSngs 
on  the  Agency's  recent  risk 
characterization  initiative,  the  draft 
Working  Paper  for  Considering  Draft 
Revisions  to  the  U.S.  EPA  Guidelines  for 
Cancer  Risk  (EPA/600/ AP-92/003),  and 
on  recent  research  findings  concerning 
arsenic  carcinogenicity.  To  obtain 
copies  of  the  documents  pertaining  to 
(b)  and  (d)  above  (except  the  Draft 
Revisions  to  the  U.S.  EPA  Guidelines  for 
Cancer  Risk)  contact  Ms.  Lynn 
Feldpausch,  U.S.  EPA.  Office  of  Science 
and  Technology,  Health  and  Ecological 
Criteria  Division,  401  M  Street  SW,  Mail 
Code  WH-586,  Washington,  DC  20460, 
Phone:  (202)  260-8149.  To  obtain  the 
Draft  Revisions  to  the  U.S.  EPA 
Guidelines  for  Cancer  Risk,  contact  the 
Center  for  Environmental  Research 
Information  (CERI),  U.S.  EPA,  26  Martin 
Luther  King  Drive,  Cincinnati,  OH 
45268,  Phone:  (513)  569-7562  or  Fax: 
(513)  569-7566.  To  obtain  copies  of  the 
"Chemistry  Testing  Protocol,"  contact 
Mrs.  Frances  Dolby,  U.S.  EPA,  SAB  Staff 
Office,  Mail  Code  AlOlF,  401  M  Street, 
SW,  Washington.  DC  20460,  Phone: 
(202)  260-6552  or  FAX:  (202)  260-7118. 

3.  The  Radiation  Advisory  Committee 
(RAC)  will  conduct  a  conference  call 
meeting  February  10. 1993  from  3:30- 
5:30  p.m.  Eastern  Standard  Time  (EST) 
for  preliminary  consideration  of 
portions  of  a  Congressionally  required 
mtilti-media  risk  assessment  study 
addressing  the  "risk  of  adverse  human 


health  effects  associated  with  exposure 
to  various  pathways  of  radon"  (as 
required  under  the  Safe  Drinking  Water 
Act  Implementation,  pubhshed  in  the 
Congressional  Record  September  25, 
1992).  For  copies  of  relevant  review 
materials,  please  contact  Ms.  Nena 
Shaw,  U.S.  EPA,  Office  of  Groundwater 
and  Drinking  Water,  Division  of 
Drinking  Water  Standards.  401  M  Street 
SW.  Mail  Code  WH  550D.  Washington. 
DC  20460,  Phone:  (202)  260-5555.  The 
number  of  conference  lines  available  is 
limited,  therefore,  persons  wishing  to 
participate  should  telephone  Mrs. 
Kathleen  Conway,  SAB  Staff  Office,  no 
later  than  12  noon  (EST)  Monday 
February  8  at  (202)  260-6552.  The  study 
will  be  reviewed  at  the  RAC's  February 
17-19. 1993  meeting  in  Arlington. 
Virginia  (see  item  5.  below). 

4.  The  RAC's  Radon  Science 
Subconmiittee  will  meet  February  16-17 
(from  9  a.m.  Tuesday,  February  16th 
until  noon  Wednesday,  February  17th) 
at  the  Howard  Johnson  National  Airport 
Hotel,  2650  Jefferson  Davis  Highway. 
Arlington.  Virginia.  The  Committee  will 
receive  briefings  on  radon  research  and 
plan  its  review  of  research  needs  for  the 
areas  of  radon  measurement,  exposure 
estimation,  interpretation  of  data, 
uncertainty,  and  communications.  No 
Committee  review  materials  are 
available  for  this  meeting.  The  proposed 
charge  for  this  review  is:  (a)  What  are 
the  remaining  important  areas  of 
scientific  uncertainty  that  affect  (1)  the 
estimates  of  exposure  and  risk 
associated  with  radon,  and  (2)  risk 
reduction  strategies  (such  as 
mitigation)?;  (b)  broadly,  what  scientific 
efforts  are  currently  underway,  both 
within  the  Agency  and  outside,  that 
would  address  these  areas?;  and  (c) 
what  are  the  near-  and  longer-term 
research  needs  for  the  Agency's  own 
programs,  and  what  are  the  priorities  for 
these  efforts? 

5.  The  Radiation  Advisory  Committee 
will  meet  February  17-19, 1993  (from  1 
p.m.  Wednesday,  February  17th  until  5 
p.m.  on  Friday,  February  19th)  at  the 
Howard  Johnson  National  Airport  Hotel, 
2650  Jefferson  Davis  Highway. 
Arlington.  Virginia.  The  Committee  will 
review  a  Congressionally  required 
multi-media  risk  assessment  study  of 
radon  prepared  by  EPA  (see  item  3. 
above).  The  proposed  charge  for  this 
review  is  to  determine  the  adequacy  of 
revisions  of  inhalation  risk  from  radon 
progeny  and  the  adequacy  of 
uncertainty  analysis  regarding  risk 
assessment  of  water-borne  radon, 
including  health  risk  analysis  and 
exposure  analysis.  The  Committee  will 
also  hear  briefings  on  the  plans  of  the 
RAC's  Radon  Science  Subcommittee 


(see  item  4.  above)  and  on  various 
Agency  activities,  discuss  a  commentary 
on  quantitative  luicertainty  analysis, 
discuss  issues  relating  to  naturally 
occurring  radioactive  materials  and 
residual  radioactivity  and  consider  the 
Committee's  FY93  activities.  The  SAB 
Consultation  on  aqueous  pathway 
modeling,  which  was  discussed  at  the 
October  1992  RAC  meeting  has  been 
assigned  to  the  SAB's  Environmental 
Engineering  Committee  (EEC).  A 
separate  Federal  Register  notice  will 
describe  that  EEC  meeting  which  is 
currently  scheduled  for  March  3—4, 
1993. 

FOR  FURTHER  INFORMATION: 
Copies  of  the  documents  given  to  the 
Science  Advisory  Board  for  review  are 
provided  by  the  Agency  to  the  public; 
they  are  not  available  from  the  Science 
Advisory  Board  staff.  The  contact 
persons  for  these  documents  are  noted 
above.  For  additional  administrative 
information  concerning  these  meetings, 
including  draft  agendas,  please  contact 
Mrs.  Dorothy  Gark,  Staff  Secretary, 
Science  Advisory  Board  (AlOlF),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460, 
Phone:  (202)  260-6552;  Fax:  (202)  260- 
7118.  For  additional  technical  or 
procedural  information  concerning 
these  meetings,  please  contact  the 
appropriate  Science  Advisory  Board 
Scientific/Engineering  Staff  member 
(Designated  Federal  Officials):  Dr.  K. 
Jack  Kooyoomjian  for  Meeting  1;  Mr. 
Manuel  Gomez  for  Meeting  2;  and  Mrs. 
Kathleen  Conway  for  Meetings  3, 4,  and 
5. 

Anyone  wishing  to  provide  written 
public  comments  for  any  of  the  above 
announced  meetings  should  forward  at 
least  thirty-five  copies  to  Mrs.  Clark  no 
later  than  ten  days  before  the  meeting. 
Copies  of  these  statements  received  in 
the  SAB  Staff  Office  ten  days  prior  to  a 
meeting  will  be  mailed  to  the 
Committee  before  that  meeting;  copies 
received  after  that  date  will  be  provided 
to  the  Committee  at  the  meeting.  On  the 
conference  call,  opportunities  for  oral 
comment  will  generally  be  limited  to  no 
more  than  five  minutes  per  speaker  and 
no  more  than  fifteen  minutes  per 
conference  call.  A  fixed  number  of 
conference  lines  have  been  reserved  for 
the  meeting.  For  the  conventional 
meetings,  opportunities  for  oral 
comment  will  generally  be  limited  to  no 
more  than  ten  minutes  per  speaker  and 
no  more  than  thirty  minutes  per  day. 
Commenters  should  register  with  Mrs. 
Clark  at  least  ten  days  before  the 
meeting,  being  sure  to  specify  at  which 
meeting  they  wish  to  provide 
comments. 
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Dated:  lanuary  13, 1993. 
A.  Robert  Haak. 

Acting  Staff  Director,  Science  Advisory  Board. 
|FR  Doc.  93-2166  Filed  1-28-93;  8:45  ami 

BILLING  CODE  66C0-6(Hi 

FEDERAL  MARtTIME  COMMISSION 

Agreement(8)  Filed;  Jacksonville  Port 
Auttiority 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  Hling  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  EMD  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street  NW..  9th  Floor.  Interested 
parties  may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573.  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this 
notice  appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement 

Agreement  No.:  224-200576-005 

Title:  Jacksonville/Blue  Star  Terminal 
Agreement 

Parties: 

Jacksonville  Port  Authority; 

Blue  Star  (PACE)  Ltd. 

Synopsis:  The  amendment  substitutes 
Blue  Star  (North  America)  Limited  as  a 
party  to  the  Agreement  in  lieu  of  Blue 
Star  (PACE)  Ltd. 

Dated:  Jaouary  25, 1993. 

By  Order  of  the  Federal  Maritime 
Commission. 
Ronald  D.  Murphy, 
Assistant  Secretary. 
|FR  Doc.  93-2129  Filed  1-28-93;  8:45  am) 

BILLING  COOe  C730-01-M 


Security  for  the  Protection  of  the 
Public  Financial  Responsibility  To 
Meet  Liability  Incurred  for  Death  or 
Injury  to  Passengers  or  Other  Persons 
on  Voyages;  Notice  of  Issuance  of 
Certificate  (Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  section  2, 
Public  Law  89-777  (46  U.S.C.  817(d)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 


540,  as  amended:  Regency  Maritime 
Corp.,  Jo-Dim  Investment  Trust  S.A.  and 
North  River  Overseas  S.A.,  260  Madison 
Ave..  New  York,  NY  10016-2401. 
Vessel:  Regent  Rainbow. 

Dated:  January  25, 1993. 
Joseph  C.  Polking, 
Secretary. 
IFR  Doc.  93-2142  Filed  1-28-93;  8:45  am] 

BiLUNO  CODE  (TSO-OI-M 


GENERAL  SERVICES 
ADMINISTRATtON 

Record  of  Decision;  Expansion  of  the 
United  States  Border  Station;  Del  Rio, 
TX— January  13, 1993 

The  General  Services  Administration 
(GSA)  announces  its  decision  to 
purchase  land  northeast  of  the  existing 
Border  Station  in  Del  Rio,  TX  to  use  for 
expansion  of  the  Border  Station. 

The  60  acre  tract  is  located  in  two 
separate  sections.  A  52  acre  section  is 
directly  across  Rio  Grande  Street  to  the 
northeast;  the  other  8  acres  is  across 
U.S.  Spur  277  to  the  northwest  of  Rio 
Grande  Street. 

The  existing  Border  Station,  including 
commercial  import  inspection  lot  and 
dock  facilities,  is  located  northeast  of 
the  Rio  Grande,  three-quarters  of  a  mile 
inland  on  high  ground  above  the  river 
floodplain,  at  the  terminus  of  the  Del 
Rio-Ciudad  Acuna  International  Bridge. 
At  present,  the  Border  Station  houses 
the  U.S.  Customs  Service,  the 
Immigration  and  Naturalization  Service 
(INS),  and  the  Department  of 
Agriculture  Animal  and  Plant  Health 
Inspection  Service  (USDA-APHIS)  for 
the  purpose  of  routine  checks  and 
ins{)ections  of  private  and  commercial 
vehicles  and  pedestrians  entering  the 
United  States  from  Mexico. 

Renovations  were  made  to  the 
existing  Border  Station  in  1990  to 
support  traffic  flow  increases  brought  by 
a  growing  area  population,  more  trade, 
a  new  four-lane  bridge  leading  to  the 
station  and  improved  capabilities  of  the 
Mexican  Customs  Services.  These 
renovations,  called  Phase  I  in  the  EIS, 
included  a  truck  ramp  to  the  present 
import  dock  and  expansion  of  the  non- 
commercial inspection  faciUties.  These 
improvements  are  considered  an  interim 
solution  to  the  expansion  needs  at  Del 
Rio. 

The  proposed  project  will  be 
completed  in  two  separate  phases, 
known  as  Phase  II  and  Phase  III.  Phase 
n  will  involve  construction  of  a  25- 
space  import  dock,  import  lot,  and 
import  office  across  Rio  Grande  Street  to 
the  northeast.  In  addition,  a  hazardous 


material  containment  area,  bulk  cargo 
compound,  a  narcotics  storage  building, 
and  an  export  lot  will  be  constructed. 
The  export  lot  will  be  built  north  of  Rio 
Grande  Street  and  across  the  street  from 
the  new  Border  Station.  The  existing 
primary  commercial  inspection  booths 
will  continue  to  be  used.  A  buffer  zone 
will  be  constructed  to  shield  residential 
areas  from  noise,  light  and  other 
annoying  factors.  This  buffer  zone  will 
consist  of  either  a  grassed  berm,  a  brick 
or  concrete  wall,  or  other  appropriate 
sound  barrier.  After  the  year  2000, 
planning  and  design  for  Phase  III 
facilities  will  begin.  Phase  m  will 
include  a  new  25-space  dock  module 
addition  to  the  initial  25-space  dock, 
providing  a  total  of  50  available  dock 
spaces.  Phase  III  would  also  include  a 
new  administration  building,  employee 
and  visitor  parking,  headhouse,  primary 
and  secondary  vehicle  inspection, 
commercial  primary  inspection  booth, 
an  impound  lot,  empty  truck  inspection 
lot,  and  dog  kennels. 

GSA's  decision  to  take  this  action  is 
in  accordance  with  section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
(NEPA)  of  1969,  as  implemented  by  the 
Council  on  Environmental  Quality  (40 
CFR  parts  1500-1508),  and  GSA  Order 
PBS  P  1095.4B,  GSA. 

Alternatives  Considered 

The  Environmental  Impact  Statement 
(EIS)  evaluated  potential  environmental 
impacts  which  would  result  from  the 
proposed  project.  These  include,  but  are 
not  limited  to,  short-term  impacts 
during  construction  as  well  as  long-term 
changes  in  traffic,  socio-economic 
concerns  and  physical  conditions  in  the 
area. 

The  alternatives  considered  include 
the  following: 

No  Action  Alternative 

The  EIS  considered  a  No  Action 
Ahemative,  i.e.,  no  change  in  the 
current  faciUty.  This  alternative  was 
rejected  since  the  import  lot  is  operating 
at  full  capacity  at  present  and  more 
traffic  is  projected  to  cross  at  E>el  Rio 
throughout  the  planning  period. 

Action  Alternative  No.  1 

This  alternative  would  divert  traffic  to 
other  border  crossings  away  from  Del 
Rio.  There  are  numerous  other  border 
crossings  along  the  United  States/ 
Mexico  border.  Unfortunately,  the 
highway  system  in  Mexico  is  not  always 
good  and  there  are  not  easily  accessible 
routes  from  Ciudad  Acuna  to  these  other 
crossing  points.  The  system  of  using 
roadblocks,  closing  or  restricting  traffic 
-on  the  existing  Del  Rio  bridge,  or  other 
similar  physical  or  economic  deterrents 
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causing  trucks  to  travel  to  other  crossing 
points  would  not  be  feasible  or 
practical.  As  part  of  this  alternative,  the 
crossing  at  Amistad  Dam.  located  near 
Del  Rio,  was  considered.  Hovrever,  the 
crossing  is  a  narrow,  two-lane  road,  not 
suitable  for  import  lot  inspections  and 
unable  to  withstand  heavy  tmtk  traffic 
without  damage  to  the  dam. 

Action  Akemative  No.  2 

This  alternative  would  expand  the 
border  station  to  the  southwest  into  the 
floodplain.  This  would  involve  the 
purchase  and  fill  of  approximately  61 
acres  of  land  located  entirely  within  the 
floodplain  of  the  Rio  Grande.  However, 
during  agency  review  of  the  preliminary 
drawings  for  the  expansion,  the 
International  Boundary  and  Water 
Commission  (IBWC)  stated  emphatically 
that  construction  in  the  floodplain  of 
the  Rio  Grande  would  not  be  allowed 
under  any  circumstance.  Additionally, 
Federal  regulations  (Executive  Order 
No.  11988)  prohibit  the  construction  of 
U.S.  Government  projects  in  the 
floodplain  if  other  viable  alternatives 
are  available. 

Action  Ahemative  No.  3 

This  alternative  involves  developing 
land  along  Rio  Grande  Street  northeast 
of  the  Border  Station.  This  would 
require  closing  Rio  Grande  Street,  taking 
11  homes,  and  cause  patrons  of  the 
Faith  Mission  to  walk  an  extra  .6  miles 
to  reach  the  mission.  In  addition,  since 
many  of  the  pedestrians  are  sick  and 
elderly,  this  is  not  a  favorable 
alternative  and  would  not  be  pc^ular 
locally. 

Action  Ahemative  No.  4 

This  alternative  includes  purchase  of 
52  acres  of  mostly  agricultural  land 
directly  across  Rio  Grande  Street  to  the 
northeast  and  8  Acres  across  Spur  277 
to  the  Northwest  from  the  existing 
Border  Station.  This  alternative  would 
initially  involve  purchase  and 
relocation  of  three  homes  (only  two 
currently  occupied)  and  two 
commercial  buildings.  The  remainder  of 
the  site  consists  of  agricultural  land. 
The  expansion  would  be  accomplished 
through  phased  construction  as 
mentioned  earlier.  There  are  no 
wetlands  on  the  site  and  it  is  outside  the 
100-year  floodplain.  There  are  no 
known  threatened  or  endangered 
species,  and  no  known  historic  or 
archaeological  resources  on  the  site.  No 
significant  impact  on  air  quality  or  noise 
is  expected. 

Utility  services  will  be  provided  by 
the  dty  of  Del  Rio,  with  the  exception 
of  wastewater,  which  will  remain  on  a 
septic  tank  system  during  Phase  D 


construction  and  opoation.  Any 
adverse  impacts,  such  as  noise  or  lights, 
to  the  neighboring  areas  will  be 
mitigated  by  construction  of  a  barriflf. 
discussed  in  the  migation  section  that 
follows. 

Preferred  Alternative 

The  ahemativa  described  under  No.  4 
above  was  identified  as  both  the 
"environmentally  preferred  alternative" 
and  GSA's  preferred  alternative.  The 
site  was  identified  as  the  preferred 
alternative  in  the  Draft  EIS  Issued  to  the 
public  in  May,  1992.  The  Final  EIS  was 
issued  for  public  comment  on 
November  27, 1992. 

Environmental  Mitigation 

All  practicable  means  to  avoid  or 
minimize  impacts  to  the  area  are  being 
considered  in  the  development  of  the 
project. 

A  250-foot  buffer  zone  (berm,  wall,  or 
other  appropriate  noise  barrier)  will  be 
constructed  on  the  east  side  of  the 
border  station  expansion  area  to 
eliminate  adverse  noise  impacts  to 
residential  areas.  Any  impacts  on 
cultural  resources  would  be  primarily 
associated  with  construction  at  the  site. 
In  the  event  that  cuhural  resoturces  are 
uncovered  during  construction,  work 
will  stop  and  CSA  will  be  contacted. 
Two  commercial  buildings  and  three 
homes  will  be  relocated  as  part  of  this 
project. 

Much  consideration  was  given  to  the 
Faith  Mission  on  how  to  minimize 
problems  of  access  by  the  patrons  to  the 
Mission. 

During  a  cmnment  period  of  the  EIS, 
GSA  received  continued  support  for  the 
expansion  project  and  no  iiidication  that 
other  projects,  sudi  as  bridges  or 
development  projects  in  the  area,  would 
interfere  with  or  obviate  the  need  for  the 
proposed  expansion.  GSA  received  one 
comment  fitmi  a  land  owner  concerned 
about  how  his  property  would  be 
affected  by  the  expansion.  GSA  Will 
work  with  all  land  owners  to 
accommodate  their  future  housing 
needs. 

GSA  believes  that  there  are  no 
outstanding  environmental  issues  to  be 
resolved  Mrith  respect  to  the  Border 
Station  expansion  in  Del  Rio.  Texas. 
Questions  regarding  the  EIS  prepared 
for  this  action  may  be  directed  to  Shelly 
Rives.  Region  7  Planning  Staff  (7PL), 
General  Services  Administration,  819 
Taylor  Street,  Fort  Worth.  TX,  76132, 
(817) 334-4234. 

Dated-  January  20, 1993. 


Approved: 
HolUsV.RatMlga. 

Regional  Administrator  (7 A),  GSA,  Region  7, 
Fortlt  Worth,  TX. 

|FR  Doc.  93-2150  Piled  l-2»-«3:  •:45  taoi 
aaiMa  com  < 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  CtHMran  and 
Families 

Statemsnt  of  Organization,  FuneUons 
and  Delegations  of  Auttiorfty 

AGENCY:  AdministraticHi  for  Children 
and  Families,  DHHS. 
SUMMARY:  Part  K.  Chapter  K 
(Administration  for  Children  and 
Families)  of  the  Statement  of 
Organizaticm,  Ptmctions  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (56  FR  42332)  is  amended  to 
reflect  the  changes  in  Chapter  KA.  the 
Office  of  the  Assistant  Secretary  f^ 
Children  and  Families  and  Chapter  KL, 
the  Office  of  Management  Spedfically. 
to  transfer  the  ACF  strategic  planning 
function  from  KL,  Office  of  Management 
to  KA,  Office  of  the  Assistant  Seoetary. 

The  dianges  are  as  follows:  1.  Amend 
KA.10    Or^Jiization  to  delete  it  in  its 
entirety  and  replace  it  with  the 
following: 

KA.JO    Organization.  The  Office  of 
the  Assistant  Secretary  for  Children  aitd 
Families  is  headed  by  the  Assistant 
Secretary  who  reports  directly  to  the 
Secretary  and  consists  of: 
The  Office  of  the  Assistant  Secretary 

(KA) 
Executive  Secretariat  Office  (KAB) 
Regional  Operations  Staff  (KAC) 
President's  Committee  on  Mental 

Retardation  Staff  (KAD) 
Advisory  Board  on  Child  Abuse  and 

Neglect  Staff  (KAE) 
Planning  Staff  (KAF) 

2.  Amend  Chapter  KA.20  Functions 
to  delete  paragraph  A  in  its  entirety  and 
replace  it  with  the  following: 

KA.20    Functions.  A.  The  Office  of 
the  Assistant  Secretary  is  responsible  to 
the  Secretary  for  carrying  out  ACF^ 
mission  and  provides  general 
supervision  to  the  major  components  of 
ACF. 

These  responsibilities  include 
providing  executive  leadership  and 
direction  to  plan  and  coordinate  ACF 
.  program  activities  to  assure  their 
effectiveness,  approving  instructions, 
policies,  publications,  and  grant  awards 
issued  by  ACF,  and  representing  ACF  in 
ralationdiips  with  governmental  and 
n(»i-govenimental  organizations.  The 
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Assistant  Secretary  for  Children  and 
Families  also  serves  as  the  Director  of 
the  Office  of  Child  Support  Enforcement 
but  will  sign  official  Qiild  Support 
Enforcement  documents  as  Assistant 
Secretary  for  Children  and  Families. 
The  Principal  Deputy  Assistant 
Secretary  serves  as  alter  ego  to  the 
Assistant  Secretary  on  program  matters 
and  acts  in  the  absence  of  the  Assistant 
Secretary. 

The  Deputy  Assistant  Secretary  for 
Program  Operations  serves  as  principal 
advisor  and  counsel  to  the  Assistant 
Secretary  for  Children  and  Families  on 
all  aspects  of  management  and  regional 
operations,  and  on  ongoing  program 
policy  matters.  The  Deputy  for  Program 
Operations  serves  as  liaison  to  the 
General  Counsel  and,  as  appropriate, 
initiates  action  in  securing  resolution  of 
legal  matters  relating  to  ACF 
management  and  program  issues.  The 
Deputy  for  Program  Operations  advises 
the  Assistant  Secretary  for  Children  and 
Families  on  ongoing  program  policy 
matters  to  ensure  program  compliance 
and  adherence  to  program  statutes; 
provides  oversight  and  guidance  to  ACF 
program  and  staff  offices  on  strategic 
planning  efforts  and  the  development  of 
short  and  long  range  planning  initiatives 
within  ACF;  and  represents  the 
Assistant  Secretary  for  Children  and 
Families  on  all  programmatic  and 
administrative  litigation  matters.  The 
Deputy  for  Program  Operations  provides 
executive  leadership  and  direction  for 
the  Office  of  Management,  Regional 
Operations  Staff,  Planning  Staff,  and 
provides  day-to-day  direction  to  the 
regional  offices  on  behalf  of  the 
Assistant  Secretary  for  Children  and 
Families. 

3.  Amend  Chapter  KA.20    Functions 
to  add  paragraph  F  as  follows: 

KAF.  The  Planning  Staff  provides 
oversight  and  guidance  to  ACF  program 
and  staff  offices  on  strategic  planning 
efforts.  It  is  responsible  for  the 
development  of  short  and  long  range 
planning  initiatives  with  ACF, 
including  planning  and  implementation 
related  to  the  Secretary's  Program 
Directions.  It  makes  recommendations 
to  and  advises  the  Assistant  Secretary 
for  Children  and  Families  on  all 
planning  matters  including  strategic 
planning;  manages  agency-wide 
planning  systems  for  determining  goals; 
develops  planning  guidance  for  the 
Assistant  Secretary  for  Children  and 
FamiUes  and  provides  guidance  and 
technical  assistance  to  ACF  components 
in  developing  operational  plans; 
develops  and  implements  systems  to 
assess  progress  in  implementing  plans; 
and  serves  as  the  focal  point  for 
leadership  and  the  coordinating  of 


cross-component,  intra-  and  inter- 
departmental initiatives  which  involve 
ACF  programs. 

4.  Amend  KL.OO    Mission  to  delete  it 
in  its  entirety  and  replace  it  with  the 
following: 

KL.00    Mission.  The  Office  of 
Management  (OM)  advises  the  Assistant 
Secretary  for  Children  and  Families  in 
the  broad  areas  of  human  resource 
management,  organizational  analysis, 
facilities  and  telecommunications 
management,  and  acquisition 
management  OM  provides  leadership 
and  direction  to  ACF  in  such 
administrative  and  management 
activities  as  personnel,  staff 
development,  labor  relations,  support 
services,  management  analysis,  internal 
controls,  and  organizational  studies.  It 
directs  and  coordinates  services  and 
support  to  meet  ACF's  space 
management,  facilities  services  and 
voice  telecommunications  needs,  and  it 
provides  centralized  acquisition 
management  services  to  ACF. 

5.  Amend  KL.10  Organization  to 
delete  it  in  its  entirety  and  replace  it 
with  the  following: 

KL.IO    Organization.  The  Office  of 
Management  is  headed  by  a  Director 
who  reports  to  the  Deputy  Assistant 
Secretary  for  Program  Operations  and  is 
organized  as  follows: 
Office  of  the  Director  (KLA) 
Division  of  Human  Resources  (KLB) 
Division  of  Management  Analysis  (KLD) 
Division  of  Administrative  Services 

(KLE) 
Division  of  Acquisition  Management 

(KLF) 

6.  Amend  KL.20    Functions, 
paragraph  C.  to  delete  it  in  its  entirety. 

Effective  Date:  January  15. 1993. 
|o  Anne  B.  Bamharl, 

Assistant  Secretary  for  Children  and  Families. 
|FR  Doc.  93-2128  Filed  1-28-93;  8:45  am] 

BttUNQ  CODE  4130-01-M 


PutMic  Health  Service 

Agency  Forms  Submitted  to  the  Office 
of  Maruigement  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  clearance  in  compliance  with  • 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  requests  have 
been  submitted  to  0MB  since  the  list 
was  last  published  on  Friday,  January 
15, 1993. 

(Call  PHS  Reports  Clearance  Officer  on 
202-690-7100  for  copies  of  requests) 


1.  Health  Education  Assistance  Loan 
(HEAL)  Program — Loan  Application 
Form — 0915-0038 — ^The  application  is 
needed  for  students  to  apply  for  HEAL 
loans.  Schools  use  the  application  to 
determine  a  student's  eligibility  arid 
maximum  approvable  amount  of  each 
loan.  Lenders  use  the  application  to 
determine  student  eligibility  and  the 
amount  of  the  installment  or 
disbursement  to  be  given  the  borrower. 
Respondents:  Individuals  or 
households.  Businesses  or  other  for-    - 
profits,  and  Non-profit  institutions. 


Number 

Average 

Nurnber 

dre- 

burden 

Tide 

o«  re- 

sponses 

per  re- 

spond- 

per re- 

sponse 

ents 

spond- 

(n*v 

ent 

utee) 

Reporting:  Appl- 

cam 

29.000 

1 

32 

Reporting:  AppK- 

cant  school  lend- 

er   

286 

104 

32 

Lenders 

22 

1.316 

35 

Estimated  total  annual  burden....47,851  hours 

2.  The  Feasibility  Study  for  the 
Household  Component  of  the  National 
Medical  Expenditure  Survey  (NMES): 
Patient  Verification  Survey — New — The 
Patient  Verification  Survey  Component 
of  the  Feasibility  Study  will  assess  the 
quality  of  patient  supplied  data  on 
medical  care  with  provider  suppUed 
data.  Respondents:  Businesses  or  other 
for-profit.  Non-profit  institutions,  Small 
businesses  or  organizations.  Number  of 
Respondents:  780;  Number  of  Responses 
per  Respondent  1;  Average  Burden  Per 
Response:  .40  hours;  Estimated  Annual 
Burden;  310  hours. 

3.  Resources  and  Services  Database  of 
the  CDC  National  AIDS  Clearinghouse— 
0920-0255— The  CDC  National  AIDS 
Clearinghouse  (NAC)  is  a  crucial 
member  of  the  network  of  public  and 
private  organizations  providing  AIDS/ 
HIV  educational  services.  This  data 
collection  enables  NAC  to  build  and 
maintain  a  current,  complete  literary 
and  service  resource  for  AIDS/HIV.  The 
data  are  also  used  as  the  main 
information  source  for  the  National 
AIDS  hotline. 

Respondents:  State  or  local 
governments;  businesses  or  other  for- 
profit;  Federal  agencies  or  employees; 
non-profit  institutions;  Small  businesses 
or  organizations.  Number  of 
Respondents:  11,917;  Number  of 
Responses  per  Respondent:  1.107; 
Average  Burden  Per  Response:  0.317 
hours;  Estimated  Annual  Burden:  4,185 
hours. 

4.  Symptom  and  Disease  Prevalence 
Questiormaire  and  Supplemental 
Modules — New — Symptom  and  disease 
prevalence  and  biomarker  surveys  will 
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be  conducted  on  private  citizens  living 
near  hazardous  waste  sites  who  may 
have  been  exposed  to  hazardous 
substances  and  on  private  citizens  living 
in  comparison  commimlties.  Tlie 
studies  consist  of  a  core  questionnaire 
and  supplemental  organ  modules  to 
assess  the  adverse  effect  on  kidney, 
liver,  neurobehavioral  and  respiratory 
systems.  Respondents:  Individuals  or 
households.  Number  of  Respondents: 
13,500;  Number  of  Responses  per 
Respondent:  1 ;  Average  Burden  Per 
Response:  .415  hours;  Estimated  Annual 
Burden:  5,604  hours. 

5.  Methadone  Treatment  Quality 
Assuran'.;e  System  Feasibility  Study — 
Previously  0'93CM)1 54— The  project 
examines  the  feasibiUty  of  a 
performance  reporting  system  for 
Methadone  treatment  programs.  Relative 
perfcrmance  on  objective,  verifiable 
outcomes  will  be  assessed  considering 
client  case-mix.  Information  from 
performance  reports  to  programs  will 
assist  in  improving  the  quality  of 
treatment  they  provide.  This  submission 
is  for  the  Field  Test  only  to  develop 
instrumen's  and  procedures. 
Respondents:  Lndivi duals  or 
hou5ehold.<:,  businesses  or  other  for 
profit,  Federal  agencies  or  employees, 
non-profit  institutions,  small  businesses 
or  organizations.  Number  of 
Respondents:  2,612;  Number  of 
Responses  per  Respondent:  2.0789; 
Average  Burden  Per  Response:  .64664 
hours;  Estimated  Annual  Burden:  3,511 
hours. 

Desk  Officer:  Sbannah  Koss. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  above 
at  the  following  address:  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  room  3002, 
Washington,  DC  20503. 

Dated:  January  26. 1993. 
James  Scanlon, 

Director,  Division  of  Data  Policy.  Office  of 
Health  Plaiwing  and  Evahiation. 
IFR  Doc.  93-2201  Filed  1-2&-93;  8:45  amj 
BnJJNO  COOE  4i*o-n-M 


Ad  Hoc  Subcommittee  on  Access  to 
Services,  National  Vaccine  Advisory 
Committee,  Public  Hearing 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Health,  HHS. 
SUMMARY:  The  Office  of  the  Assistant 
Secretary  for  Health  is  aimoundng  the 
forthcoming  Hearing  on  Vaccine  Supply 
to  be  held  l>y  the  Subcommittee  on 
Access  to  Services.  National  Vaccine 
Advisory  Committee. 


DATE:  IDate,  Time  and  Place:  FelMiiaiy 
24, 1993,  at  9  a.m.  to  4  p.m..  Lister  Hill 
Auditorium,  National  Library  of 
Medicine,  National  Institutes  of  Health, 
Building  38A,  8600  Rockville  Pike, 
Bethesda,  MD  20894.  The  entire  Hearing 
is  open  to  the  public. 
FOR  FimTNER  MFOflMA-nON  CONTACT: 
Written  requests  to  participate  should 
be  sent  to  Kenneth  J.  Bart,  M.D..  M.P.H., 
Executive  Secretary,  National  Vaccine 
Advisory  Committee,  National  Vaccine 
Program  Office,  5600  Fishers  Lane, 
Parklawn  Building,  Room  13A-56, 
Rockville,  Maryland  20857,  (301)  443- 
0715. 

Agenda:  Open  Public  Hearing: 
Interested  persons  may  formally  present 
data,  information,  or  views  orally  or  in 
writing  on  issues  pending  before  the 
Subcommittee 

Those  desiring  to  make  presentations 
should  notify  the  contact  person  before 
February  19, 1993,  and  submit  a  brief 
statement  of  the  information  they  wish 
to  present  to  the  Subcommittee. 
Requests  should  include  the  names  and 
addresses  of  proposed  participants  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments.  A 
maximum  of  10  minutes  will  be  allowed 
for  a  given  presentation.  Any  person 
attending  the  Hearing  who  does  not 
request  an  opportunity  to  speak  in 
advance  of  the  Hearing  will  be  allowed 
to  make  an  oral  presentation  at  the 
conclusion  of  the  Hearing,  if  time 
permits,  at  the  chairperson's  discretion. 

Open  Subcommittee  Diacussion:  The 
Subcommittee  will  receive  testimony 
and  other  information  from  vaccine  and 
other  health  care  experts  on  the 
economic  and  commercial 
underpinnings  associated  with 
alternatives  for  the  supply  and  deUvery 
of  vaccines.  This  information  will  be 
used  to  form  the  basis  for  vaccine  policy 
studies  of  alternative  models  to  ensure 
achievement  of  the  immunization 
coverage  goals  described  in  the 
"Healthy  People  2000"  report  (i.e.,  90 
percent  coverage  for  2-year  olds). 
Testimony  will  be  presented  on  the 
administrative,  policy  and 
programmatic  effects  of  alternative 
vaccine  supply  and  delivery  models  on 
public  programs  and  institutions, 
including  state  and  local  health 
departments,  Medicaid,  the  Centers  for 
Disease  Control  Immunization  program, 
6tc. 

Specifically,  the  Subcommittee  is 
interested  in  receiving  testimony  and 
other  relevant  information  in  the 
following  areas: 

•  alternative  vaccine  supply  models 
that  are  most  fiaasibie  for  the  public  and 
private  sectors  in  the  United  States; 


•  the  impact  on  the  supply,  cost, 
price,  distribution,  and  delivery  of 
vaccines  associated  with  alternative 
vaccine  supply  models; 

•  the  impact  ofthese  alternative 
models  on  the  participants  in  the 
different  components  of  the  vaccine 
market; 

•  theability  of  each  alternative  to 
achieve  established  public  health 
immunization  goals; 

•  the  incentives  and  disincentives  for 
U.S.  market  entry /production  of 
vaccine; 

•  the  potential  impact  of  scientific 
advances  that  would  affect  maintaining 
an  adequate  supply  of  vacdnes  (i.e., 
improvements  in  the  cold  chain,  more 
stable  antigens,  additional  vaccine 
combinations,  etc.);  and 

•  suggested  Federal  policy 
recommendations  for  assuring  an 
adequate  supply,  distribution,  and 
delivery  of  vaccines. 

The  Hearing  will  be  conducted, 
insofar  as  is  practical,  in  accordance 
with  the  agenda  published  in  the 
Federal  Register  notice.  Changes  in  the 
agenda  will  be  announced  at  the  • 

beginning  of  the  Hearing. 

Persons  interested  in  specific  agenda 
items  may  ascertain  from  the  contact 
person  the  approximate  time  of 
discussion.  A  list  of  Subcommittee 
members  and  the  charter  of  the  National 
Vaccine  Advisory  Committee  will  be 
available  at  the  Hearing.  Those  unable 
to  attend  the  Hearing  may  request  this 
information  from  the  contact  person. 

Dated:  January  19, 1993. 
Kenneth  J.  Bart, 

Executive  Secretary.  NVAC. 

(FR  Doc.  93-2161  Filed  1-28-93;  8:45  am) 

MLUNO  COOE  41M)-t7-M 


DEPARTMENT  OF  HOUSiNQ  AND 
URBAN  DEVELOPMENT 

Assistant  Secretary  for  PubOc  and 
Indian  Housing 

[Docket  No.  N-03-3562] 

Submission  d  Proposed  Information 
Collection  to  OMB  Forms  Required  for 
the  Comprehensive  Improvement 
Assistance  Program  (CIAP) 

AQEMCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACnON:  Notice. 

StiMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
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Reduction  Act.  The  Depaitment  ia 
soliciting  public  comment  on  the 
subject  proposal. 

DATES:  Comments  most  be  received  by 
February  12, 1993. 

ADDRESSES:  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Angela  Antonelli,  0MB  Desk 
OfHcer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 
Washington.  DC  20503;  or  Kay  F. 
Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development  (HUD).  451  Seventh  Street 
SW.,  room  4178.  Washington.  DC  204ia 
FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer.  Department  of  HUD.  451 
Seventh  Street  SW..  room  4178.     • 
Washington.  DC  20410.  Telephone  (202) 
7O&-OO50.  This  is  not  a  toll-free  number. 
Copies  of  the  documents  submitted  to 
0MB  may  be  obtained  from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  This 
notice  informs  the  public  that  the 
Department  of  HUD  has  submitted  to 
OMB,  for  expedited  processing,  an 
information  collection  package  with 
respect  to  the  forms  and  other 
information  required  for  the 
Comprehensive  Improvement 
Assistance  Program  (OAF).  The  OAF  is 


authoriaad  by  section  14  of  the  U.S. 
Housing  Act  of  1937,  as  amended  by 
section  119  of  the  Housing  and 
Community  Development  (HCD)  Act  of 
1987  and  section  509  of  the  Cranston- 
Gonzales  National  Affordable  Housing 
Act  (NAHA).  It  also  is  requested  that 
OMB  complete  its  review  within 
fourtem  days. 

The  Department  has  submitted  the 
propoaal  for  the  collection  of 
information,  as  described  bek>w,  to 
CMB  for  review,  as  required  by  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35). 

(1)  Title  of  the  infonnotion  collection 
proposal:  Forms  Reqiiired  for  the 
Comprehensive  Improvement 
Assistance  Program 

(2)  Office  of  the  agency  to  collect  the 
information:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian  Housing 

(3)  Description  of  the  need  for  the 
information  and  its  proposed  use:  The 
data  that  will  be  collected  on  the  forms 
are  necessary  for  HUD  to  determine  that 
a  Public  Housing  Agency /Indian 
Housing  Authority  (herein  referred  to  as 
HA)  has  complied  with  applicable 
statutory  and  regulatory  requirements 
relative  to  applying  for  and 
implementing  the  OAP.  HUD  will  use 
the  information  to  process  an  HA's  QAP 


Application,  make  funding  decisions, 
and  monitm*  approved  programs. 

(4)  Agency  form  nvmbers:  Form 
HUD-52820;  Form  HUD-52822;  Form 
HUD-52825;  Form  HUD-53001;  Form 
HUD-50070;  Form  HUD-50071:  SF- 
ILLi  and  other  narrative  documentation. 

(5)  Members  of  the  public  who  will  be 
affected  by  the  proposal:  HAs  and 
roddents. 

(6)  How  frequently  information 
submissions  will  be  required:  Varies. 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  See  attached  chart 
with  a  total  of  22.298  burden  hours. 

(8)  Type  of  request:  Revised. 

(9)  riie  names  and  telephorte 
numbers  of  an  agency  official  familiar 
with  the  proposal:  Janice  D.  Rattley, 
Office  of  Ihiblic  and  Indian  Housing. 
(202) 708-1800 

Aalhaiitr  Sectka  3507  of  the  F^Mrworic 
Redoctkn  Act.  44  U.S.C  3507;  section  7(d) 
of  the  DepaitzoeiU  of  Housing  and  Urban 
Devek^unent  Act,  42  USJC  3S35(d). 

Dated  ]axtaary  7, 1993. 
loMpk  G.  Schiff; 

Assistant  Secretary  for  Public  and  Indian 
Housing. 


Comprehensive  lupRovEiyCNT  Assistance  Prog«am  (CIAP)  Paperwork  Burden  Hours 


DascillpOun  of  Infoimation  ooltoclton 


Section  of  24  CFR  affectad 


Numtwf  of 
PMpondarta 


Number  o( 

responses 

per  r»- 

■ponderv 


Total  arvfual 
responses 


Hours  par  r 
sponsa 


ToMhow* 


Lxjcal  offlcM  and  resldenMnntctMiyef  oonsutatlon 

laqulrenMniL 
Form  HUO-62822.  CIAP  appticatlon 


Fom>  HUO-50071,  certlficaUon  tor  contacts,  giwti. 
loans  and  cooperative  agreeatents. 

SF-au  dtsciosure  of  kM^tng  adMHes 

Form  HUD-52825,  CIAP  budgisr 

Form  HUD-52820.  HA  tKMRt  reaoiuttan  mpming 

CIAP  Budget 
Form  HUD  50070,  cerlffication  for  a  druo4rea  work- 
place. 
List  of  partcipaHno  tumhey  W  homaowwenh^t  uwai/ 
costs. 

Form  HUO-S282S,  CUP  progress  npotC 

Contracting  documents/t)udgat  revisiona  .  

Forat  HUD-63001,  acluaf  modemtzitton  cost  oarOtK 
cate. 

Total  annual  papenwort  txirden  hours 


968^20/905.624  „... 

968.215(cV905.618(c) 

968.21S(cy90&618((4 

968.21 5{C)/905.61 8(C) 

968.21 5(|V905.ei8® 

968.21 5(iy905.618(D 

968.21 5(iy90S.6t8(|» 

968.21 5(D/905.618(D 

968.250/905.651 

966.236  and  96&246/90S.642  Wld 

905.646. 
968.26<y905.657  


900 

900 
•00 

SO 
600 

eoo 
eoo 

20 

aoo 
eoo 

eoo 


900 

NO 
900 

60 

000 

eoo 

•00 

20 
1200 

aeoo 
eoo 


4.0 

4.0 
0.25 

0.25 

ao 

0.5 
0.25 
0.5 
4.0 

^si 

2.0 


aeoo 

3000 
226 

t3 

4800 

300 

160 

10 

4800 
3600 

1200 


22.298 


fo<m  HUO  S282S  Is  •  oortiicMd 

Existing  bunten  hours  tor  the  CIAP  are: 

OMB  Na  2257-0044,  appiicatlon  laquiramenii  _ „ 

OMB  Na  22S7-0047,  surveys  Instiuinant  (phyirical  needs  assmstnanO  ~ 
OMB  Men  2257-0048,  kxai  ofllcW  and  rBstdant/fiomebuyar  consuRalton 

OMB  Na  2257-0065.  pn^ed  lwplwmnli»3n  actwdule 

OMB  Na  2257-0048.  lapoitlnQ 


looi  cJUiing  Miraan  rrotra  . 


40,180 
3,800 

18.240 

900 

5,280 

68.160 
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Supporting  Statement  for 
Comprehensive  Improvement 
Assistance  Program  (OAP) 

A.  Justification 

1.  Under  section  14  of  the  U.S. 
Housing  Act  of  1937,  as  amended  (Act], 
Public  Housing  Agencies  and  Indian 
Housing  Authorities  (herein  referred  to 
as  HAs)  that  own  or  operate  fewer  than 
250  units  are  eligible  to  apply  and 
compete  for  CLAP  funds. 

(Note:  HAs  with  250  or  more  units  are 
entitled  to  receive  a  formula  grant  under  the 
Comprehensive  Grant  Program  (C£P)). 

The  CLAP  has  been  streamlined  to 
make  it  easier  for  smaller  HAs  to 
participate  in  the  program  and  to  give 
smaller  HAs  the  same  flexibility  as  CGP 
agencies.  The  CLAP  Application  has 
been  simphfied,  the  processing  groups 
have  been  reduced  from  six  to  two 
(Group  1  and  Group  2),  and  the 
modernization  types  have  been  reduced 
from  11  to  two  (Emergency  and  Other). 
The  interim  rule  establishes  a  four-step 
process  for  obtaining  approval  of  a 
modernization  program,  as  follows:  (1) 
CLAP  Application  submission  by  HA;  (2) 
completeness  and  eligibility  review  by 
HUD;  (3)  technical  processing  by  HUD, 
including  rating  and  ranking  of  the  HA 
Applications;  and  (4)  Joint  Review  by 
HUD.  After  Joint  Review,  HUD  makes 
funding  decisions  and  requests  funded 
HAs  to  submit  the  CIAP  Budget  and 
other  docxmients. 

In  order  to  reduce  paperwork  and 
limit  the  application  package  to 
statutorily  required  items,  HUD  plans  to 
eliminate  the  following  requirements 
previously  approved  imder  0MB  No. 
2577-0044:  (1)  Form  HUD-52824,  Five- 
Year  Funding  Request  Plan;  (2) 
Modernization  Organization  and 
Staffing  Plan;  (3)  HA  Report  on  Local 
Compliance  with  Cooperation 
Agreement;  (4)  Report  on  Project 
Implementation  Schedule;  (5)  Narrative 
Statement  Addressing  Technical  Review 
Factors;  and  (6)  Lead  Toxicity  Risk 
Assessment  form  (which  was  used  by 
HUD  to  determine  funding  priority  for 
lead-based  paint  testing  and  is  not  the 
professional  risk  assessment  referred  to 
in  Section  14(a)(5)  of  the  Act).  In 
addition.  Form  HUD-52827,  Physical 
Needs  Assessment  (OMB  No.  2577- 
0047]  has  been  eliminated.  The 
Replacement  Reserve  Estimate  (OMB 
No.  2577-0044)  and  evidence  of 
resident,  homebuyer  and  local  official 
consultation  (OMB  No.  2577-0048)  have 
been  incorporated  into  Form  HUD- 
52822,  OAP  Application.  The  Project 
Implementation  Schedule  (OMB  No. 
2577-0065)  has  been  incorporated  into 


Form  HUD-52825,  OAP  Budget/ 
Progress  Report. 

Form  HUD-52820,  HA  Board 
Resolution  Approving  OAP  Budget, 
Form  HUD-50070."Certification  for  a 
Drug-Free  Workplace,  and  additional 
information  on  modernization  of 
Turnkey  III  homeownership  units  will 
be  due  after  funding  selection  at  the 
time  of  CLAP  Budget  submission. 
Deferral  of  the  preparation  of  the  CLAP 
Budget  until  Joint  Review  will  reduce 
unnecessary  paperwork  for  smaller  HAs. 
The  Department  recognizes  the  limited 
staffing  of  smaller  HAs  and  wants  to 
ensure  that  all  smaller  HAs  may  apply 
for  CLAP  funds  using  existing  Stan 
resources. 

2.  In  sxunmary,  the  information 
collection  requirements  for  the  revised 
OAP  are  as  follows: 

Before  Funding  Selection 

Local  Official  and  Resident/Homebuyer 

Consultation  Requirements 
HUD-52822.  OAP  Application 
HUD-50071.  Certification  for  Contracts, 

Grants,  Loans  and  Cooperative  .^ 

Agreements 
SF-LLL,  Disclosure  of  Lobbying 

Activities 

After  Funding  Selection 

HUD-52825,  OAP  Budget/Progress 

Report 
Form  HUD-52870,  HA  Board  Resolution 

Approving  CLAP  Budget 
Form  HUI>-50070,  Certification  for  a 

Drug-Free  Workplace 
List  of  Participating  Turnkey  III 

Homeownership  Units/Costs 

Implementation 

HUD-52825,  CLAP  Budget/Progress 

Report 
Contracting  Docimients/Budget 

Revisions 
Form  HUD-53001.  Actual 

Modernization  Cost  Certificate 

Before  Funding  Selection 

Local  Official  and  Besident/ 
Homebuyer  Consultation  Bequirements. 
Section  14(d)  of  the  Act  requires  that 
HAs  develop  the  application  in 
consultation  with  appropriate  local 
officials  and  with  residents  of  the 
housing  developments  for  which 
assistance  is  requested.  To  assure 
compliance  with  the  statute,  HUD 
requires  evidence  of  consultation 
through  HA  certiGcation  on  the  CLAP 
Application  and  documentation  diuing 
Joint  Review. 

Evidence  of  Besident  Consultation. 
During  Joint  Review,  the  HA  is  required 
to  provide  HUD  with  its  written 
evaluation  of  resident 
recommendations.  HUD  determines 


whether  the  HA  has  afforded  residents 
a  reasonable  opportxmity  to  present 
their  views  and  has  given  full  and 
serious  consideration  to  their 
recommendations.  Resident/homebuyer 
support  is  a  technical  review  factor  in 
HUD's  rating  of  HA  appUcations. 

Evidence  of  Homebuyer  Consultation. 
During  Joint  Review,  the  HA  is  required 
to  provide  the  HUD  Field  Office  with 
similar  evidence  of  homebuyer 
consultation,  where  the  proposed 
modernization  involves  a  project  under 
the  Turnkey  ID  Homeownership 
Opportunities  Program  or  the  Mutual 
He^  Homeowner^p  Opportimities 
Program.  For  consultation  purposes 
imder  homeownership  modernization, 
homebuyers  are  considered  "tenants" 
within  the  meaning  of  the  statute. 
Except  where  the  modernization  work  is 
limited  to  the  correction  of  development 
deficiencies,  conduct  of  energy  audits, 
undertaking  of  cost-effective  energy 
conservation,  and  lead-based  paint 
testing  and  abatement,  modernization  of 
Turnkey  III  units  results  in  an  increase 
in  the  purchase  price  and  the 
amortization  period  for  each 
participating  homebuyer  fomily. 
Therefore,  before  the  modernization  is 
approved,  each  homebuyer  family  that 
decides  to  participate  must  agree  in 
writing  that  its  Homebuyer  Agreement 
will  be  amended  upon  approval  of  the 
OAP  Application  to  provide  that,  as  a 
result  of  the  amount  of  modernization 
cost  attributed  to  its  home,  the  purchase 
price  and  amortization  period  will  be 
increased.  The  HA  is  required  to  submit 
with  the  CLAP  Budget  a  list  of  the 
Turnkey  m  units  to  be  modernized  and 
the  estimated  cost  attributed  to  each 
home.  After  HUD  approval  of  the  OAP 
Budget,  the  HA  shall  amend  the 
Homebuyer  Agreements. 

Evidence  ofLocal  Consultation. 
Before  submission  of  the  CLAP 
AppUcation,  the  HA  is  required  to 
consult  with  appropriate  local  officials 
regarding  how  the  proposed 
modernization  may  be  coordinated  with 
any  local  plans  for  neighborhood 
revitalization,  economic  development, 
drug  elimination  and  expenditure  of 
local  funds,  such  as  Commimity 
Development  Block  Grant  (CDBG) 
funds.  HUD  reviews  HA  compliance 
with  this  requirement  during  Joint 
Review.  Lx>cal  government  support  is  a 
technical  review  factor  in  HUD's  rating 
of  HA  appUcations. 

HUD-52822,  CLAP  Application, 
requires  the  following:  (1)  a  general 
description  of  HA  development(s) 
including  the  physical  condition 
(section  14(d)(1)  of  the  Act);  (2)  the 
physical  and  management  improvement 
needs  to  meet  the  Secretary's  standards 
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in  section  14())  of  the  Act  (section 
14(d)(3)  of  the  Act);  (3)  general 
description  of  major  work  categories, 
such  as  kitchens  and  bathrooms, 
required  to  correct  identified 
deficiencies  and  estimated  costs  (section 
14(d)(4)  of  the  Act):  (4)  an  estimate  of 
the  replacement  needs  for  equipment 
systems  or  structural  elements  (section 
14(d)(2)  of  the  Act):  and  (5)  a 
certification  concerning  consultation 
Mrith  local  officials  and  residents/ 
homebuyers  (section  14(d)  of  the  Act) 
and  the  viability  of  the  developments.  A 
copy  of  this  form  is  attached. 

HUD-50071.  Certification  for 
Contracts,  Grants,  Loans  ana 
Cooperative  Agreements,  is  required  by 
the  Byrd  Amendment  of  HAs 
established  imder  State  law.  For  funding 
requests  over  $100,000,  the  HA  certifies 
that  it  has  not  and  will  not  make  any 
prohibited  payment  from  federally 
appropriated  funds.  This  has  been  a 
statutory  requirement  since  1989.  A 
copy  of  this  form  is  attached. 

SF-LLL,  Disclosure  of  Lobbying 
Activities,  is  required  by  the  Byrd 
Amendment  of  HAs  established  under 
State  law.  For  funding  requests  over 
$100,000,  the  HA  discloses  where  any 
funds  other  than  federally  appropriated 
funds  will  be  or  have  been  used  to 
influence  federal  employees,  Members 
of  Congress,  and  congressional  staff 
regarding  specific  grants  or  contracts. 
TUs  has  oeen  a  statutory  requirement 
since  1989.  A  copy  of  this  form  is 
attached. 

After  Funding  Selection 

HUD-S2825,  CL\P  Budget/Progress 
Report,  covers  all  developments  being 
funded  under  the  modernization 
program  for  the  current  FFY.  It  consists 
of  three  parts:  Part  I — Summary  shows 
a  summary  of  costs  by  major 
development  account:  Part  11 — 
Supporting  Pages  describes,  for  each 
development,  management 
improvement  and  HA-wide  need,  the 
work  items  being  funded  to  meet 
identified  needs,  as  required  by  the  Act; 
and  Part  III — Implementation  Schedule 
sets  forth,  for  each  development,  three 
target  dates  for  program  implementation 
(award  of  first  architect/engineer 
contract,  obligation  of  all  funds,  and 
expenditure  of  all  funds).  Part  III  was 
previously  a  separate  submission,  but 
has  been  incorporated  into  the  CLAP 
Budget  for  administrative  convenience 
to  both  HAs  and  HUD.  Part  III  is  used 
by  HAs  as  a  planning  tool  and  by  HUD 
Field  Offices  as  a  monitoring  tool.  Form 
HUD-52825  is  not  a  new  requirement 
and  is  the  controlling  document  during 
implementation  in  terms  of  HUD- 
approved  work  items  and  costs.  A  copy 


of  this  form  is  attached.  Form  HUD- 
52825  combines  both  the  OAF  Budget 
and  the  Prc^ess  Report. 

Fonn  HUD-52820,  HA  Board 
Resolution  Approving  CLAP 
Application,  sets  forth  various 
certifications  by  the  HA  with  regard  to 
compliance  with  Federal  laws  and 
regulations  and  program  requirements. 
The  Board  Resolution  is  not  a  new 
requirement.  A  copy  of  this  form  is 
attached. 

Form  HUD-50070,  Certification  for  a 
Drug-Free  Workplace,  is  reqmred  by  the 

Drug-Free  Workplace  Act  and    

implementing  regulations  at  24  CFR  Part 
630.  The  Certification  has  been  a 
statutory  requirement  since  1989.  A 
copy  of  this  form  is  attached. 

ust  of  Participating  Turnkey  III 
Homeownership  Units/Costs  sets  forth 
the  number  of  Turnkey  III 
homeownership  units  to  be  included  in 
the  modernization  program  and,  where 
applicable,  the  estimated  cost  attributed 
to  each  home.  This  ensures  that  the  HA 
is  ready  to  have  the  homebuyer  family 
execute  an  amendment  to  its 
Homebuyer  Agreement,  reflecting  an 
increase  in  the  purchase  prices  and  an 
extension  of  the  amortization  period 
where  the  modernization  work  involves 
non-emergency  health  and  safety  items. 
The  List  is  not  a  new  requirement. 
There  is  no  form  for  this  information 
collection. 

Implementation 

Form  HUD-52825.  QAP  Budget/ 
Progress  Report,  combines  both  the 
CIAP  Budget  and  the  Progress  Report. 
(Note:  The  Progress  Report  replaces 
Form  HUD-52826,  Schedule/Report  of 
Modernization  Expenditures.)  The  HA 
is  required  to  report  semiannually  on 
funds  obligated  and  expended  by  the 
HA  against  funds  approved  by  HUD, 
and  on  implementation  progress  against 
its  implementation  schedule.  This  form 
provides  the  HA  with  a  systematic 
method  of  recording  and  reporting  its 
actual  obligations  and  expenditures  and 
for  determining  the  current  status  of  its 
CIAP  programs  in  progress.  It  also 
enables  the  HUD  Field  Office  to  monitor 
HA  obhgations  and  expenditures  and  to 
ensure  that  modernization  work  is 
progressing  in  a  timely  manner.  Where 
management  improvements  are 
included  in  the  approved  QAP  Budget, 
the  HA  is  required  to  attach  a  narrative 
report,  describing  the  current  status  of 
each  management  improvement  work 
item(s),  including  the  numerical  status 
where  the  performance  goal  was 
quantified.  The  HA  also  describes  any 
actions  taken  during  the  quarter  toward 
accomplishment  of  the  goal  and 
explains  any  lack  of  progress  or  actions 


taken.  Where  the  report  is  incomplete, 
inaccurate  or  inadequate,  the  Field 
Office  takes  all  necessary  steps,  in 
writing,  by  telephone  or  by  ^te  visit,  to 
reach  mutual  agreement  with  the  HA  on 
corrective  action.  A  copy  of  this  form  is 
attached. 

Contracting  Documents/Budget 
Revisions.  Based  on  HA  past 
performance  in  modernization  and  in- 
house  capabiUty,  HUD  establishes 
thresholds  for  various  contracting 
actions  and  budget  revisions.  The  HA  is 
required  to  submit  for  prior  HUD  review 
and  approval  actions  which  exceed  the 
established  thresholds.  These  actions 
include:  architect/engineer  and  other 
professicHial  service  contracts; 
construction  solicitations;  contract 
modifications;  and  budget  revisions. 

Form  HUD-53001,  Actual 
Modernization  Cost  Certificate  (AMCC), 
is  required  for  fiscal  closeout  of  a 
completed  program.  The  HA  submits 
the  cost  certificate  to  HUD  when  all 
funds  have  been  expended  and  all 
contractor  liens  have  been  released.  Any 
necessary  adjustments  for  imder-  or 
over-advances  of  funds  are  made  and 
then  the  cost  certificate  is  included  in 
the  HA's  next  regularly  scheduled 
annual  audit  to  verify  costs.  Following 
audit  and  the  reconciliation  of  any 
figures,  the  Field  Office  approves  the 
AMCC  The  HA  remits  any  excess  funds 
that  may  have  been  provided  and  any 
excess  authority  is  recaptured.  The 
AMCC  is  the  primary  document  used  to 
provide  a  final  accounting  of  the 
modernization  funds  for  a  particular 
CLAP  program.  Such  documentation  and 
its  audit  are  essential  to  the  fiscal 
closeout  of  programs  and  ensure  a 
proper  accounting  of  Federal  funds. 

3.  We  do  not  know  of  any  improved 
information  technology  that  would 
reduce  the  burden. 

4.  All  existing  information  was 
examined  and  no  duplication  was 
found. 

5.  There  is  no  similar  information 
already  available  which  could  be  used 
or  modified  for  use  for  the  purposes 
described  in  paragraph  2. 

6.  The  major  statutory  requirements, 
such  as  the  needs  assessment  and 
replacement  estimate  on  Form  HUD- 
52822,  CLAP  Application,  do  not  make 
any  special  allowances  for  small  HAs. 
The  I)epartment  has  made  an  effort  to 
reduce  the  level  of  detail  so  that  smaller 
HAs  may  more  easily  apply  for  funding. 

7.  The  information  is  required  for 
HUD  review  and  approval  of  the  HA's 
modernization  program. 

8.  There  are  no  special  circimistances 
that  require  the  collection  to  be 
conducted  in  a  manner  inconsistent 
with  the  guidelines  in  5  CFR  1320.6. 
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9.  Th»  Department  wishes  to 
implenmit  the  sksfrfified  C3AP  for  the 
FY  1993  processing  cycle.  Accordingly, 
tlie  Depertnent  has  prepared  an  interfan 
rale  revising  the  OAP  to  Increase 
efi&dency,  reduca  unnecessary 
requirements,  combine  or  simplify 
current  requirements,  and  provide  new 
flexilulity  forbodi  HAs  and  HUD.  In 
developing  tiie  simplified  QAP,  die 
Department  consulted  witii  a  number  of 
smaller  HAs.  including  holding  a  one- 
da  j  confiarence,  to  determine  how  tlie 
CIAP  could  be  simplified  and 
streamlined.  The  results  of  that 
consultation  are  reflected  in  diis 
paperwoii:  submission. 

10.  There  is  no  aasuraaoe  of 
confidentiality  psovided  to  HAs.  This 
information  is  public  inibnnation. 

11.  There  are  no  questions  of  a 
sensitive  nature  included  in  the 
requirements. 

12.  Than  is  DO  cost  to  dta  Fedwal 
Goveramant. 


13.  See  attached  tabulation  of  umual 
reporting  burden. 

14.  A  dianga  in  burden  hour*  is  being 
requested  due  to  the  decreased  number 
of  respondents  applying  for  OAP 
assistance  and  the  reduced  requirements 
for  the  application  process.  HUD  is 
eliminattog  the  following  requirements; 
(1)  Form  HUD-52824.  Rve-Year 
Fimding  Request  Plan;  (2) 
Modernization  Organization  and 
Staffing  Plan;  (3)  HA  Report  on  Local 
Compliance  with  Cooperation 
Agreemmit;  (4)  Report  on  Project 
Implementation  Schedule;  (5)  Narrative 
Statement  Addressing  Tedmical  Review 
Factors;  (6}  Lead  Toxicity  Risk 
Assessment  fionn;  and  (7)  Form  HUD- 
52827,  Physical  Needs  Assessment 
Implementation  of  statutory 
requirements  aa  described  in  paragraph 
2  b  being  simplified. 

15.  At  no  increased  burden  hours  for 
HAs.  HUD  Field  Offices  use  the 
infioTBMtkm  cxtatainad  kt  th»  OAP 


Application  and  OAP  Budget  to 
complete  a  year-end  survey  fnta 
Headquarters.  The  survey  collects  data 
on  all  OAP  approvals  for  the  Fiscal 
Year  ]ust  ending.  This  information 
allows  Headquarters  to  know  exactly 
how  many  applications  were  received 
and  the  amount  of  QAP  funds  approved 
for  diffisrent  types  of  auMiemization 
activities.  The  tabulated  results  of  this 
sxuvey  are  available  usually  in  the 
summer  of  the  fbUowing  year.  The 
survey  results  are  primarily  for  internal 
use.  but  are  made  available  to  outside 
persons  or  groups  upon  request 

B.  Collection  Infonnation  Employing 
^aUsUcal  Methods 

Not  applicable. 
BiUMO  coca  43ia«^ 
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CIAP  Application 

Comprehensive  Improvement  Assistance  Program  (CIAP) 


U.S.  Dspartmsnt  of  Housing 
and  Urban  Devalopment 

Office  of  Public  and  Indian  Housing 


OMB  Approval  No.  2577-0044  (axp  rnm/tWyy) 


PuWic  Reporting  Burden  for  this  collection  of  Information  is  estimated  to  average  4  0  hours  per  response.  Including  the  time  for  nviewing  Instrucfions.  searching  existing  data  wurces.  gathering  and  nwimar.yifl  the  datt 
needed  and  completing  and  reviewing  the  collection  o(  infonnabon.  Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this  coflection  of  Infomwfton.  indwfing  suggestwns  for  f«««'5";«  ^f*^ 
the  Reports  Management  Offk»r,  Office  of  Informatwn  PolKyes  and  Systems,  US  Depailmert  of  Housing  and  Urtan  Oevelopmer*.  Was^ 
Reduction  Project  (2577-0044).  Washington.  DC  20503.  Do  not  send  this  compteted  torm  to  elffier  of  these  addressee. 


HA  Name 


Development 
Priority 

in 


Development 
Number 

(2) 


FFY 


Replacam«m  E»iimat«: 


General  Descriptton  of  Physical  Conation  and  Need 


M. 


Estimaied  Coet 
!il 


I  certify  that  an  developments  Rsted  In  In  Column  (2)  have  long-term  physical  and  social  viabttty.  Including 
prospects  for  full  occupancy,  and  tt^attfw  requirements  for  consultation  with  residents/homebuyers  and  local 
officials  have  t)een  met. 


Signature  of  Eiecutlve  Oirecior  and  Date 
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Instructions  for  Prsparatlon  of  Form  HUD-52822, 
CIAP  Application 

Report  Submission:  Prepare  and  submit  Form  HUD- 
62822.  in  an  original  and  two  copies  (or  any  lesser  number 
of  copi««  as  specified  by  the  HUO  Field  Office),  to  the  HUD 
Field  Office  by  the  deadline  established  annually  In  the 
Notice  of  Funding  Availability  (NOFA),  published  In  the 
Federal  Register.  Use  as  many  pages  of  this  form  as  are 
necessary  to  complete  the  application.  In  addition,  send  a 
copy  of  this  form  to  the  appropriate  local  officials. 

Heading  Instructions: 

HA  Name  ••  Enter  the  Housing  Authority  (HA)  name. 

FFY  --  Enter  the  Federal  Fiscal  Year  (FFY)  for  which  the 
CIAP  Application  is  being  submitted. 

Replacement  Estimate  -  Enter  an  estimate  of  the  cost  to 
replace  equipment  systems  or  structural  elements  which 
would  normally  be  replaced  over  the  next  30  years.  Do  not 
enter  where  only  funds  tor  planning  or  management  im- 
provements are  requested. 

Column  Instructions: 

Column  (1 ),  Development  Priority  --  Enter  a  number  indicat- 
ing the  relative  priority  for  funding  for  each  development 
listed  in  Column  (2).  It  is  not  necessary  to  enter  a  number 
for  the  categories  of  "Management  Improvements"  and  "HA- 
Wide  Needs." 

Column  (2).  Development  Number  ~  Enter  the  abbreviated 
number  (e.g.  VA  36-1)  of  each  development  in  the  HA's 
inventory  for  which  the  HA  is  requesting  funding.  After  listing 
the  HA  developme.Ms,  enterthe  categories  of 'f^ an agement 
Improvements'  and  "HA-Wide  Needs,"  If  applicable. 

Note:  The  HA  has  the  option  to  include  only  the  specific 
developments  for  which  funding  is  requested  in  the  current 
FFY  orto  include  ail  its  developments,  regardless  of  whether 
funding  Is  requested.  The  advantages  of  including  all 
dsvelopments  Is  that  H  then  provides  HUD  and  the  HA  with 
maximum  flexibility  during  Joint  Review  to  consider  funding 
of  any  development  or,  where  the  HA  is  approved  for 
tunding,  to  use  leftover  funds  at  any  development. 


Column  (3),  General  Description  of  Physical  Condition  and 
Need  ~  For  each  development  listed  in  Cetunm  (2),  enter  a 
general  description  of  its  current  physical  condition  and  the 
major  work  categories  (e.g.,  kitchens,  bathrooms)  required 
to  correct  kJentKied  deficlervies.  Soparately  identify  any 
emergency  worl<.  For  example:  'Development  Is  25  years 
old  and  needs  general  upgrading  in  the  areas  of  electrical, 
plumbing,  kitchens,  bathrooms  and  community  room.  Two 
accessible  units  needed  to  meet  Section  504  requirements. 
Also  need  exterior  lighting,  playground  equipment,  correc- 
tion of  site  drainage  problem,  and  new  roof  (emergency  due 
to  major  leaks  and  interior  damage).'  If  a  development  has 
no  needs,  enter  "no  needs.' 

For  the  category  of  'Management  improvements'  listed  in 
Column  (2),  enter  a  general  description  of  management 
deficiencies  and  improvements  needed  to  correct  Identified 
deficiencies.  For  example:  "No  preventive  maintenance 
(PM)  program.  Need  to  develop  PM  checklist  and  train 
maintenance  employee  on  how  to  use.'  The  HA  shall  identify 
any  deficiencies  In  the  following  areas:  management, 
financial,  and  accounting  control  systems:  adequacy  and 
qualifications  of  personnel  employed  by  the  IHA  in  the 
management  and  operation  of  Its  developments  for  each 
category  of  employment;  and  adequacy  and  efficacy  of: 
resident  programs  and  services;  development  and  resident 
security;  selection  and  eviction  of  residents;  maintenance; 
unit  turnover;  and  any  other  management  pojicies  and 
procedures. 


For  the  category  of  "HA-WkJe  Needs*  listed  in  Column  (2). 
enter  any  other  needs  which  are  not  covered  under  a  specific 
development  or  by  management  improvements.  Such 
needs  may  include:  administration,  architect/engineer  fees, 
nondwelling  structu  res  and  equ  Ipment  which  are  not  specific 
to  a  particular  development,  etc.  For  example:  *Need 
architect/ engineer  to  develop  plans  and  specifications  for 
physical  work,  carry  out  sealed  bid  procurement,  administer 
contract  and  Inspect  work  in  progress.  Also  need  new  siding 
on  maintenance  storage  shed  which  serves  all  develop- 
ments.' 

Column  (4),  Estimated  Cost  -  For  each  development  and  for 
each  management  improvement  and  HA-wlde  need  in  Col- 
umn (3),  enter  the  estimated  cost  Only  enter  the  estimated 
colt  for  a  major  work  category  which  is  an  emergency; 
otherwise,  enter  only  the  total  for  each  development  If  a 
development  has  needs,  but  no  funding  is  requested,  or  if  a 
development  has  no  needs,  enter'zero.'  Enterasubtotalfor 
the  categories  of  Management  Improvements  and  HA-Wlde 
Needs.  Then  enter  a  grand  total  for  the  entire  HA. 

Certifications: 

The  Executive  Director  shall  sign  and  date  the  form  and 
certify  that  all  developments  listed  in  Column  (1 )  have  long- 
term  physical  and  social  viability,  and  that  the  requirements 
for  consultation  with  reskJents/homebuyers  and  local  offi- 
cials have  been  met 
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APPE^a)IX  I.  FORM  BTUD-SOOTl,  CERTIFICATION  FOR  CONTRACTS,  GRANTS, 
1 1  LOANS  AND  COOPERATIVE  AGREEMENTS 


Certification  for 
Contracts,  Grants,  Loans  & 
Cooperative  Agreements 

Pubfic  Housing  Agency  /  Indian  Housing  Authority 

flllfll    >!■■!■ 


U.S.  OapMiiTwnt  of  Heualng 

•nd  Urban  D*vtlopm*rrt 

Ottia  of  Public  and  IndiMi  HeuMig 


ir 


■  eirMr  tlun  Oparatng  Subudv  or 
SMMnSa. 

•mtr  »•  Fwjnl  Fiieal  Vmt  ki  Mtiieh 
tw  iundt  V*  upaoid  H  b*  ivMTMd: 


d^  in  attMi  kaidk  m  < 


PwigrwiXAcawty  n«c»wing  Fadw«(  Grwt  ew  1100.000:  <iM>k  om) 


n  Op««ing  Sgbtidy 
_  0«v*iopm«rt 
__  Drug  EEmination  Grants       ~ 
~  SacJZS  L«aMd  HouBing 
Adjuctmants 


OGP 
CUP 
MROP 

Olh«r. 


Acnng  on  behilTof  (he  above  named  PHMHA  as  iu  Authoriied  Omcial.  I  make  the  foUowing  cenjfjobans 
10  the  Oeptfunem  of  Housing  and  Uitu  OeveicpmcM  (HUD): 

(1)  No  Feden)  ^ipropriaicd  funds  havt  beea  paid  or  will  be  ptid.  by  or  oo  behalf  of  the 
imdcra  gned,  10  any  person  for  innuendng  or  aii«npung  10  influence  an  officer  or  employee 
of  any  agency,  a  Member  of  Congress  in  connection  widi  dw  awarding  of  viy  Federal 

contraci,  die  making  of  any  Federal  gnm,  the  makiiig  of  any  ^denl  Ion.  the  emoing  ittio 
of  any  coopeiativt  agreeoeat,  and  the  *»«»"Pffn.  '•'""^vim.  mewal,  ametdoMat,  or 
modiflcation  of  any  Federal  contract,  (rim,  kail,  a  ooopendvt  agicemeix. 

(2)  If  any  funds  od>ertfian  Federal  appropriated  funds  have  been  paid  orwiD  be  paid  toiypeaoB 
for  influencing  or  aoeaipdng  to  influence  an  officer  or  employee  of  My  agency,  a  Member 
of  Congress,  an  ofltcer  or  employee  of  Coapest.  or  any  erapioTce  of  a  Member  of  Congrts 
ia  conaectioa  widi  this  Federal  coonct.  grant,  loan,  or  ooopentive  apeemeni.  the  mder- 

signed  shall  complete  and  submit  Standvd  Fonn-LLL.  Oisckaure  of  Lobbying  Activities, 
ia  accordance  with  its  instructions. 

(3)  The  andetstgnedshaU  require  dot  die  language  of  this  centTicatian  be  iiKhided  in  dK  award 
documents  for  all  subawards  at  aO  liera  Onchiding  subcsnoacts,  subgrmts.  and  conirKts 

imder  fmts,  kians.  and  cooperative  agreements)  and  that  an  sabredpiems  shall  oensfy  aad 
disclose  acoonSngly. 

Tliis  eenificadoa  is  a  material  repieaentadoa  of  (act  upoo  wUek  reliMce  was  plKed  whca  this  nfisactioa 
wu  made  or  entered  inta  SubmissianofdusceitiricaiioaisapRieqiisiieformakiagaenieaagBiothis 
nnsKtioa  imposed  by  Section  1352,  Tide  31,  U.S.  Code.  Any  penoa  who  fails  to  file  dte  reqned 

ceidflcatMXi  shall  be  sttbjea  10  a  dva  penalty  of  not  less  dun  $10,000  and  not  more  dun  S 1 00.000  for  each 
suchCutee. 


I  ctni^taider  penalty  of  peiyny  that  the  foregoing  is  WK  and  cotiBCt. 


Auhortzad  PHA/IHA  Ofidat: 


torn: 


tanaHUOiSon  (VK) 

Mt7.t.  M7s.ti.  7<«.i.  4  uma 


6504 


Federal  Register  /  Vol.  58,  No.  18  /  Friday,  January  29.  1993  /  Notices 


APPENDIX  III.  STANDARD  FORM  (SF)-LLL,  DISCLOSURE  OP  LOBBYING 

ACTIVITIES 


DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  Ihis  foon  to  disclose  lobbying  activities  pursuant  to  31  U-S.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


Approved  by  Om( 
0)4*-0044 


1.     Type  o(  Federal  Action: 


DJ 


contract 
b.  grant 
c  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


Status  o(  Federal  Action: 
I      I   a.  bid/offer/application 
•— '   b.  initial  award 
c  post- award 


3.     Report  Type: 

□  a.  initial  Tiling 
b.  material  change 

For  Material  Change  Only: 

year  quarter 

date  of  last  report  


4.     Name  and  Address  oi  Reporting  Entity: 
a    Prinne 


Q    Subawardee 

Tier ,  if  known: 


Congressional  District  if  known: 


5.     if  Reporting  Entity  in  No.  4  is  Subawardee.  Enter  Name 
and  Address  of  Prime: 


Congressional  District,  if  known: 


S.     Federal  Department/Agency: 


7.     Federal  Program  Name/Description: 


CFDA  Number,  if  ipplicable: 


8.     Federal  Action  Number,  if  known: 


9.     Award  AntounC  if  known: 
S 


10.  a.  Name  and  Address  of  Lobbying  Entity 
Of  mdivtdual,  list  name,  first  name.  Ml): 


b.  Individuals  Performing  Services  (including  address  if 
different  from  No.  lOaJ 
(last  name,  first  name,  MIH 


(ttticS  Conlinuttion  Stiettjs)  Sf-UL-A.  H  neceittrv) 


11.  Amount  of  Payment  (check  all  that  apphyh 

$  □  actual        a  planned 


12.  Form  of  Payment  (check  all  that  appfy): 
Q    a.  cash 

Q     b.  in-kind;  specify:   nature 

value    


13.  Type  of  Payment  (check  all  that  apply): 

Q  a.  retainer 

a  b.  one-time  fee 

Q  C  commission 

O  d.  contingent  fee 

n  e.  deferred 

D  f.   other;  specify:  


K  Brief  Description  of  Services  Performed  or  to  be  Performed  and  Oate<s)  of  Service,  including  officer<s).  employeefs), 
or  Membens)  contacted,  for  Payment  Indicated  in  item  11: 


(tntcti  Cofilinutlton  $h«ft(t)  SfAil^A  if  itfettttiy) 


IS.  Continuation  Sheet(s)  SF-IU-A  attached:         Q  Yes 


a  No 


IC  i»«aii»i»il<iii  mmwit  «Maufh  Mm  taim  k  ui&a^td  br  tt«W  II  U.SC 
MdiaM  l)S2.  IM»  <wcloiMH  al  lu>ib,iin  ictMlict  is  •  mAtnd  np<iMWUfao»» 
ft  <Kl  Dfom  atack  nkMc*  wm  fttad  br  Ow  lw<  aben  wlwo  IM< 
Wiin'K  «r»  mt6t  m  ■imiiil  «»««.  THw  indotun  »  mumd  punuMM  M 
II  U.i.C  list.  Itm  MbnnMiM  wM  b*  ivpon^  w  *•  Can^tH  wnt- 
■w^*)  ■f<d  •«  b(  rttdMkM  iar  public  mpacbon  »nf  pvnan  a«<s  la*  M 
M>  nw  i«9i.ii»d  dnctoum  ilull  to  lutiwcl  lo  •  oo*  i>Mully  •!  mm  Wm  ttun 
•  10.000  and  no*  man  Ihan  1 100.000  Iw  aadl  lucK  ImIui* 


Signature:  _ 
Print  Name: 
Title:  


Telephone  No.: 


Dale: 


>rFederai  Use  Only: 


Authecittd  fof  local  •eproductk 
Standvd  Form  -  Ul 


; 
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I   INSTRUCnONS  FOR  COMPLETION  OF  SF-UL,  DISCLOSURE  OF  LOBBYING  AdTVITIES 

This  disclosure  form  shall  b«  completed  by  the  reporting  entity,  whether  subawardee  or  prime  Federal  recipient  at  the 
initiation  or  receipt  of  a  covered  Federal  action,  or  a  material  change  to  a  previous  filing,  pursuant  to  title  31  U.S.C 
section  1352.  The  filing  of  a  form  is  required  for  each  payment  or  agreement  to  n>ake  payment  to  ai>y  lobbying  entity  for 
influencing  or  attempting  to  influence  an  officer  or  employee  of  any  ager>cy,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a  Member  of  Congress  in  connection  with  a  covered  Federal  action.  Use  the 
SF*LLL-A  Continuation  Sheet  for  additional  infomution  if  the  space  on  the  fonm  is  inadequate.  Complete  all  items  that 
apply  for  both  the  irutial  filing  and  material  change  report.  Refer  to  the  implementing  guidance  published  by  the  Office  of 
Management  and  Budget  for  additional  informatioru 

1.  Identify  the  type  of  covered  Federal  action  for  which  lobbying  activity  is  and/or  has  been  secured  to  lnflue»Ke  the 
outcome  of  a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal  action. 

3.  Identify  the  appropriate  classification  of  this  report  If  this  is  a  followup  report  caused  by  a  nuterial  dunge  to  the 
information  previously  reported,  enter  the  year  and  quarter  in  which  the  change  occurred.  Enter  the  date  of  the  last 
previously  submitted  report  by  this  reporting  entity  for  this  covered  Federal  action. 

4.  Enter  the  full  name,  address,  dty,  state  aruJ  zip  code  of  the  reportina  entity.  Ir>clude  Congressional  District  if 
known.  Check  the  appropriate  classification  of  the  reporting  entity  that  designates  if  it  is,  or  expects  to  be,  a  prirr>e 
or  subaward  recipient.  Identify  the  tier  of  th«  subawardee,  e.g.,  the  first  subawardee  of  the  prime  is  the  1st  tier. 
Subawards  include  but  are  not  limited  to  subcontracts,  subgrants  and  contract  awards  ur>der  grants. 

5.  If  the  organization  filing  the  report  in  item  4  checks  "Subawardee",  then  enter  the  full  name,  address,  dty.  state  and 
zip  code  of  the  prinoe  Federal  redpient.  Indude  Congressional  District,  if  krwwn. 

6.  Enter  the  name  of  the  Federal  agency  makir^  the  award  or  loan  commitment  IrKlude  at  least  one  organizational 
level  below  agency  rtame,  if  known.  For  example.  Department  of  Transportation,  United  States  Coast  Guard. 

7.  Enter  the  Federal  program  name  or  description  for  the  covered  Federal  action  (item  1).  If  known,  enter  the  full 
Catalog  of  Federal  Donnestic  Assistance  (CFDA)  number  for  grants,  cooperative  agreemenu,  bans,  and  loan 

commitments, 

8.  Enter  the  most  appropriate  Federal  Identifying  number  available  for  the  Federal  action  identified  in  Hem  1  (e.g.. 
Request  for  Proposal  (RFP)  number;  Invitation  for  Bid  (IFB)  number;  grant  announcement  number;  the  contract 
grant  or  loan  award  number;  the  appticatiorVproposal  control  number  assigned  by  the  Federal  ager>cy).  Indude 
prefixes,  e.g.,  "RFP-DE-90-001." 

9.  For  a  covered  Federal  action  where  there  has  been  an  award  or  loan  commitment  by  the  Federal  ager>cy,  enter  the 
I  Federal  amount  of  the  award/loan  commitment  for  the  prime  entity  identified  in  item  4  or  5. 

10.  (a)  Enter  the  full  name,  address,  dty,  state  and  zip  code  of  the  lobbying  entity  engaged  by  the  reporting  entity 

identified  in  item  4  to  influence  the  covered  Federal  action. 

(b)Enter  the  full  rtames  of  the  irtdividuaKs)  performing  services,  and  indude  full  address  if  different  from  10  (a). 
Enter  Last  Name,  First  Nante,  and  Middle  Initial  (Ml). 

11.  Enter  the  amount  of  compensation  paid  or  reasonably  expected  to  be  paid  by  the  reporting  entity  (item  4)  to  the 
lobbying  entity  (item  10).  Indicate  whether  the  payment  has  been  made  (actual)  or  will  be  made  (piartned).  Check 
all  boxes  that  apply.  If  this  is  a  material  change  report  enter  the  cumulative  amount  of  payment  noade  or  planned 
to  be  made. 

12.  Check  the  appropriate  box(es).  Check  all  boxes  that  apply.  If  payment  is  made  through  an  in-kind  contribution, 
spedfy  the  nature  and  value  of  the  in-kind  payment. 

13.  Check  the  appropriate  box(e$).  Oeck  all  boxes  that  apply.  If  other,  spedfy  nature. 

14.  Provide  a  spedfic  and  detailed  description  of  the  services  that  the  lobbyist  has  performed,  or  will  be  expected  to 
perform,  and  the  date(s)  of  any  services  rendered.  Indude  all  preparatory  and  related  activity,  not  just  time  spent  in 
actual  contact  with  Federal  offidals.  Identify  the  Federal  offidal(s)  or  employee<s)  contacted  or  the  officer<$), 
employee(s),  or  Member($)  of  Congress  that  were  conUcted. 

15.  Check  whether  or  not  a  SF-LLL-A  Continuation  Sheet(s)  is  attached. 

16.  The  certifying  offidal  shall  sign  arnj  date  the  form,  print  his/her  name,  Utie,  and  telephone  number. 


Public  reporting  burden  for  thit  collection  of  informition  h  estimated  to  average  30  mintues  per  retporHC,  itKloding  time  for  reviewing 
instfuctionj,  jcifching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  irtcluding  suggesbom 
for  reducing  this  burdert,  to  the  Office  of  Management  and  Budget  Paperwork  Reduction  Project  (034»-0046).  Washington,  D.C.  20503. 
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DISCLOSURE  OF  tOBBYINC  ACTIVmES 
CONTINUATION  SHEET 


SUndarrf  Hrnn  •  IU..A 


ClAP  Budget  /Progress  Report 

Part  I:  Summary 

Comprehensive  Improvemert  Assistance  Ptogranfi  (ClAP) 


U.S.  DapwtnMnI  of  Housing 

MM  UlvSn  DovwopfiMfii 

Office  of  Pubtic  and  Indian  Housing 


0MB  AppravH  No.  2577  0044  (axp  mmMhfi) 


PuMc  Reportng  BuKlm  lor  IMS  coladnn  o(  informaton  k  asttrwlBd  to  aMraga  12  0  houre  p^ 

OMded  and  oomptottnavwl  reviewing  Sw  collection  ofinformalion.  Send  oommenti  regwdbfg  tils  burden  aMimatB  or  any  ot>er  a^Mct  of  Me  oolecion  o(  MormMtoru  Indudbig  t^^ 

ffw  Rep<x6  MMMgement  Officer.  Office  o(  IntomMlion  Policies  and  Systems.  U.S.  OepartT^ 

Reduction  Pnoject  (2577-0044).  Washington.  D.C.  20503.  Do  not  send  Ws  cowipleted  tom>  to  eitwr  o<  Ihese  adifresses. ____«««____^.^__________ 

IFFYolGianlApproMl  " 


ilANam* 


Modvitzsion  Pro|9Ci  Numtw 


n*>9*» 

ICIAPBodget                 D  Rwleed  ClAP  Bodget^evWon  Number                                        Q  Prog«Me  Repon  lor  Period  Endtog                                                \Jrw^P^ogm*P»Pon 

Una  No. 

Summary  by  DavMpnwM  Acotxtnr 

ToW  Fund*  Approved 
Ort^nri                                    Ramted 

Total  Funds 
OWgand                                 Expw«M 

1 

Tow  Non-CIAP  Funds 

2 

i4ue      MQriagemorw  improininwnia 

3 
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Instnictions  for  Praparation  of  Fomi  HUD-52825. 
CIAP  Budget/Progress  Report.  Part  i 

Ftoport  Submission: 
For  tlM  CIAP  BudgM: 

When  requested  by  HUD,  prepare  a  separate  Form  HUD- 
52825  (Parts  I.  II  and  III)  for  the  modernization  program, 
describing  the  adivltiei  which  ftf  e  plahrtM  t6  be  unOdnaKM 
with  the  CIAP  (unds.  Submit  the  original  and  two  copies  (or 
any  lesser  number  of  copies  as  specified  by  HUD)  of  this 
tOrmtethe  HUD  rield  Off  ice.  On  an  as-needed  basts,  submit 
a  ravisedf  om  whan  the  h  UD-establlshed  threshold  requires 
prior  HUD  approval  to  revise  the  ClAP  Budget 

Forth«ProgriMA*(>aK: 

At  th«  eM  Of  MCh  aisfnontfi  parlM,  9btr$mt  the  sections 
ofPaftsi.iiaMiiiasneisdofifleopyortneonginaiorrflvisM 

ClAf*  BudgM  6ftQ  fMA  the  BdX,  Pf6gr§s$  ^6po«1  for  Period 

Ending     Submtl  the  term  and  two  copies  to  HUD, 

together  with  the  narrative  report  en  management  impreve- 
mems,  t  appHcabl*.  C6nfinu«  M^OfTing  every  six  months 
until  aH  funds  are  expended. 


II!  Nummary 
HM^nf  Iratnictlont: 
HA  fbirte  •  Enter  th«  name  of  the  Housing  Authority  (HA). 

Modarnlzallon  Pr«|«et  Number  -  Enter  the  unique  Mod- 
ernization Project  nurrtwr  designated  for  the  CIAP  grant 
This  humbdf  is  an  Id^i^R  alpha  numeric  code  as  follows: 
two-^K  State  code  (alpha);  two-digit  Field  Office  code 
(numeric);  P  for  Public  Housing  er  B  for  Indian  Housing; 
thre«^it  HA  nurTtter;  thre»^it  Qrant  number,  beginning 

wftn  the  ftumbef  "9*;  and  a  twwMgit  ffy  ftufrtw.  Th«  first 

CIA^  grant  approvM  shall  b«  901 :  e.g..  VA05P03690193. 

The  second  CIAP  grant  approved  shay  be  902;  e.g., 

VA05P(»690294. 

FFY  of  6rafl(  ApfMroval  ^  Enter  the  FFY  in  which  the  grant 

is  being  approved/was  approved. 

Type  ef  Submieslen  -  Chedt  the  appropriate  box  and 
i(i(»:atewhetherth«  Submission  Is thaOrlglhalGIAFBudgirt. 
the  Revised  CIAP  Budget  (and  revision  number),  or  the 
Progress  Report  for  Period  Ending  (enter  date,  e.g.,  3/31/ 
94).  Also,  check  the  box.  Final  Progress  Report,  if  the  form 
B  Being  submitted  for  the  last  time  for  the  partieular  medem- 
i2ailofi  program. 


Total  Funds  Approvad: 
Lin*  1  -  Enter  the  Original  Funds  Approved  by  HUD, 
rounded  to  the  nearest  ten  dollars,  for  all  work  that  will  be 
unflenaxen  from  non-CiAP  funds.  Enter  zero  if  no  worx  win 
be  undertaken  from  non-CIAPf  UrtdS.  Mter  initial  approval  by 
HUD,  enter  any  cost  decreasO  Of  iriereaBe  Ih  tha  nevtSMl 
Total  Funds  Approved  column  WhehOVef  a  ravisad  CIAP 
Budget  is  submitted  to  HUD  for  review  and  afiproval. 
Una*  2  thraugli  1 2  -  For  each  line,  enter  the  Original  Total 
Funds  Approved,  rounded  to  the  nearer  ten  dollars,  or  zero 
I  ho  work  Will  be  uhdariakeh  iri  a  particular  davaidpmdnt 
account.  After  initial  approval  by  HUD,  enter  any  cost 
decrease  or  increase  in  the  Revised  total  Funds  Approved 
eelumn  wh*n*ver  a  revised  CIAP  Budget  is  submiRod  te 
HUD  for  review  and  approval. 

Una  13  •  Amount  of  CIAP  Qrant  -  Enter  the  sum  of  Knes  2 
through  12  in  the  Original  Total  Funds  Approved  eelumn. 
After  Initial  approval  by  HUD,  the  sum  Of  lines  2  through  12 
in  the  Revised  Total  Funds  Approved  colufhri  rnay  hOt 
exceed  line  1 3  in  the  Original  Total  Funds  Approved  column. 
Lin*  14  -  Amount  of  line  13  Related  to  Lead-Based  Paint 
(LBP)  Testing  -  Eniar  tha  amount  of  Drl0 13  reiatad  td  LBP 
testing  in  the  Original  Total  Funds  Approved  column  and,  as 
appropriate,  in  the  Revised  Total  Funds  Approved  column. 
UnilS-AmourifdllUielSRelatedtbLBPAbaiOmafH-Eriief 
the  amount  of  line  1 3  related  to  LBP  abatement  in  the  Original 
Total  Fundi  Approved  column  and,  as  appropriate,  in  the 
Revised  Total  Funds  Approved  cokimn.  For  example.  If 
windows  are  being  replaced,  estimate  the  portion  of  the 
funding  which  is  directly  related  to  LBP  abatement. 
Una  16  •  Amount  of  Nne  13  Related  to  Bectton  504  OempK* 
ance  -  Enter  the  amount  of  line  13  related  to  Section  504 
compliance  In  the  Original  Total  Funds  Approved  column 
and,  as  appropriate,  In  the  Revised  Total  Funds  Approved 
oelumn. 


Page o( . 


Total  FuiKls  Obllgatad/ExpMided: 

At  the  end  of  the  reporting  period,  e.g.,  3/31,  for  each 
modernizatkin  program  for  which  funds  are  still  being  ex- 
pended, complete  this  sectton. 
Linai  1  thrdUdh  1i  -  For  eacf)  line,  enter  the  cumulative 
Total  Funds  OMgaled  and  ixpendOd  at  the  end  of  tho 
reporting  period. 

Lina  13  •  Enter  the  sum  of  iirtes  2  through  12  for  obligated 
ahd  expended. 

Lines  latfireugli  16=  Foreafch  Kne,  enter  the  amount  of  line 
^i  for  obligated  and  expendOd. 
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CIAP  Budget  /Progress  Report 

Part  II:  Supporting  Pages 

Comprehensive  Improvemeni  Assistance  Program  (CIAP) 
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Instructions  for  Preparation  of  Form  HUD-52825, 
CIAP  Budget/Progress  Report,  Part  11 

Part  II:  Supporting  Pages 

Developmant  Number  -  Enter  the  at}breviated  number 
(e.g.,  VA-36- 1 )  of  the  development  where  the  work  items  will 
be  undertaken.  Enter  "HA-wide' for  work  items  that  relate  to 
an  HA-wide  activity  (e.g  ,  management  improvements,  ad- 
ministration, non-  dwelling  equipment). 

Deacrlptlon  of  Wortt  Hems  -  For  each  development  listed, 
enter  a  description  of  all  work  Kems  (physical  or  manage- 
ment, as  applicable)  that  will  be  undertaken  at  that 
development,  including  work  that  will  be  funded  with  non- 
CIAP  funds  and  no  cost  items,  before  listing  work  items  to  be 
undertaken  at  other  developments,  ktontif  y  work  items  that 
will  be  accomplished  by  Force  Account  labor  by  entering 
(FA)  in  parenthesis  next  to  the  work  item.  After  entering  all 
work  Items  for  all  developments  being  funded,  enter  a 
general  description  of  HA-wkJe  activities,  such  as  manage- 
ment Improvenrwnts.  administrative  costs,  equipment,  etc. 
When  work  items  are  subsequently  deleted,  draw  a  line 
through  the  Description,  Development  Account  Number, 
and  Funds  Approved.  When  work  items  are  sutsequently 
added,  enter  the  new  work  item  under  the  appropriate 
development  number.  Enter  the  quantity  of  the  work  as  a 
percentage  or  whole  number.  Specifytheper  unit  cost  orthe 
quality  of  materials.  Note:  Describe  administrative  costs  In 
sufficient  detail  to  clearly  Identify  items. 

Development  Account  NumtMr-  Forworkitemsthatwinbe 
funded  from  CIAP  funds,  enterthe  appropriate  development 
account  which  corresponds  to  the  work  item  described  under 
the  Description  of  Wori(  Items  column.  For  appropriate 
devetopment  accounts,  refer  to  Handbook  7485.1  (latest 
revision).  Where  funding  will  be  provided  from  non-ClAP 
sources,  or  the  work  is  a  no  cost  item,  enter  'NA*. 
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Fund*  Approvad: 

Orlglna(-For  each  work  Item  and  HA-wkla  activity  de- 
scribed, enter  the  Original  Funds  Approved.  Where 
appropriate,  add  a  reasonat>le  contir>gency  amount  to  each 
wori(  Item  and  Indicate  the  percentage.  Asterisk  the  esti- 
mated cost  of  each  work  item  that  wi  be  funded  with 
non-ClAP  funds.  After  Usttng  the  estimated  cost  for  all  work 
Hems  at  a  pank:ular  development,  enter  a  sutjtotal  of  the 
estimated  cost  of  only  the  work  Items  that  win  be  fundedf  rom 
CIAP  funds.  (Note:  Do  not  count  costs  that  have  been 
asterisked  In  this  subtotaO-  Enter  a  grand  total  for  Part  II  of 
only  the  wori(  Itenw  and  HA-wkfe  activities  that  wNI  be  funded 
with  CIAP  funds. 

Revlsed-Where  the  funds  approved  is  revised,  enter  a 
Revised  Funds  Approved  as  appropriate. 

Difference-Enter  the  difference  between  the  Original  and 
Revised  Funds  Approved.  If  the  cost  Increases,  put  a  plus 
(•f )  In  front  of  the  dollar  amount.  If  the  cost  decreases,  put 
a  minus  (-)  in  front  of  the  dollar  amount.  When  a  new  work 
Item  is  sut)sequentty  added,  enter  zero  in  the  original 
column,  show  the  cost  in  the  revised  column  and  In  the 
column  merited  difference  and  put  a  phiS  {*)  in  front  of  the 
dollar  amount.  When  a  work  Nem  Is  sut)sequently  deleted, 
show  the  original  cost  In  the  column  marked  difference  and 
put  a  minus  (-)  in  front  of  the  dollar  amount.  Each  time  there 
is  an  inaease  or  deaease  In  the  dollar  amount  for  a 
partKular  Ytork  item,  II  must  be  offset  t>y  a  corresponding 
inaease  or  deaease  In  another  wor1(  Rem  so  that  the 
Revised  Total  Funds  Approved  is  equal  to  the  amount  of  the 
CIAP  grant  When  the  cumulative  total  of  addittons  equals 
or  exceeds  the  HUD-establishedthreshoU.  obtain  priorHUD 
approval  before  obligating  addlttonal  funds.  When  this 
occurs,  complete  this  form  with  the  appropriate  reviskjns  and 
mart(  the  box  Revised  CIAP  Budget  Revision  Number 


Fund*  Obllgated-Funds  Expended  •  At  the  end  of  each 
reporting  period  for  each  CIAP  grant  with  a  separate  Mod- 
ernization Project  Number  for  which  funds  are  still  being 
expended,  complete  the  section  on  Funds  OtHigated  and 
Funds  Expended. 

Funds  Obligated  •  In  this  column,  for  each  development 
Rsted,  enter  the  cumulative  dollar  amount  of  all  funds 
obligated  for  that  development  (round  to  the  nearest  ten 
dollars)  opposite  the  Funds  Approved  sutHotal.  This  in- 
cludes funds  obligated  by  the  HA  for  vntk  to  be  performed 
by  contract  labor  (i.e.,  contract  award)  and  force  account 
labor  (i.e.,  work  actually  started).  Funds  that  are  recorded 
as  being  otiligated  shall  remain  obligated  so  that  total  funds 
obligated  are  always  greater  than  or  equal  to  total  funds 
expended.  Total  funds  ot)ligated  shall  not  exceed  the 
amount  of  the  CIAP  grant.  For  each  HA-wkfe  activity  listed, 
enter  the  total  amount  of  all  funds  obligated  for  that  activity 
(round  to  the  nearest  ten  dollars)  opposite  the  Funds  Ap- 
proved subtotal. 

FuiKto  Expended  -  In  this  column,  for  each  development 
listed,  enter  the  cumulative  dollar  amount  of  all  funds 
expended  for  that  development  (round  to  the  nearest  ten 
doRars)  opposite  the  Funds  Approved  subtotal.  Total  hjnds 
expended  means  cash  actually  distjursed  and  does  not 
include  retalnage.  Total  funds  expended  shall  not  exceed 
total  funds  obligated  or  the  amount  of  the  CIAP  grant.  For 
each  HA-wkle  activity  listed,  enter  the  dollar  amount  of  funds 
expended  for  that  activity  (round  to  the  nearest  ten  dollars) 
opposite  the  Funds  Approved  subtotal  - 


Z 

o 


Pagt ol 


lonn  HUD-<2<2S 


CIAP  Budget  /Progress  Report 
Part  III:  Implementation  Schedule 
Comprehensive  Improvement  Assistance  Prograrii  (CIAP) 


U.S.  D«partnwnt  of  Housing 
•nd  UrtMn  DovolopnMnt 

Office  ot  PuMc  and  mcbn  I 


Dsvelopnwnt 
Numbsr 


First  ArcNMcVEnginM'  ConMct  Awardad 
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Actual 


I  Funds  Obtigaled 


Original 


Revtaad 

(Anacti  siplanailorl) 


Actual 


AD  Funds  Expended 


Origin^ 


Revised 
(Attach  »x(*ana9on) 


Actual 
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Instructions  for  Preparation  of  Form  HUD-52825, 
CIAP  Budget/Progress  Report,  Part  lil 

Part  III:  Implwnentatlon  Schodule: 

Development  Number  -  Enter  the  abbreviated  number 
(e.g.,  VA  36-1 )  of  each  development  listed  on  Part  II.  Enter 
"HA-wide"  for  wor1<  items  that  relate  to  HA-wide  manage- 
ment improvements. 

Implementation  Schedula  •  First  Architect/Engineer 
Contract  Awarded  •  Opposite  the  affected  development, 
enter  the  estimated  quarter  ending  date  for  award  of  the  first 
architect/engineer  ( A/E)  contract  underthe  Original  column. 
After  initial  approval  by  HUD.  enter  any  revised  quarter 
ending  date  for  award  of  the  first  A/E  contract  under  the 
Revised  column.  When  the  first  A/E  contract  is  awarded, 
enter  the  quarter  ending  date  under  the  Actual  column. 
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Implementation  Schedule  •  All  Funds  Obligated  -  Oppo- 
site each  development  and  for  each  HA-wide  management 
improvement,  enter  the  estimated  quarter  ending  date  for 
obligation  of  all  funds  under  the  Original  column. 

Note:  Provide  an  Implementation  schedule  only  for  HA-wide 
management  improvements,  not  for  other  HA-wide  activities 
(e.g.,  administration,  non-dwelling  equipment). 

After  initial  approval  by  HUD,  enter  any  revised  quarter 
ending  date  for  obligation  of  all  funds  under  the  Revised 
column.  When  all  funds  are  obliqated,  enter  the  quarter 
ending  date  under  the  Actual  column. 


bnplementatton  Schedule-  All  Funds  Expended  -  Oppo- 
site each  development  and  for  each  HA-wide  management 
improvement,  enter  the  estimated  quarter  ending  date  for 
expenditure  of  all  funds  under  the  Original  column. 

Nota:  Provide  an  implementation  schedule  only  for  HA-wide 
management  improvements,  not  for  other  HA-wide  activities 
(e.g.,  administration,  non-dwelling  equipment). 

After  Initial  approval  by  HUD.  enter  any  revised  quarter 
ending  date  for  expenditure  of  all  funds  under  the  Revised 
column.  When  all  funds  are  expended,  enter  the  quarter 
ending  date  under  the  Actual  column. 

Nota:  Attach  an  explanation  of  any  revisions  to  the  target 
dates  for  A/E  contract  award,  fund  obligation,  or  fund 
expenditure  by  specifying  the  valid  delay  outside  of  the  H  As 
control. 
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HA  Board  Resolution  Approving 
CIAP  Budget 

Comprehensive  Improvement  Assistance  Program  (CIAP) 


U.8.  Dapartnwnt  of  Housing 
•nd  Urban  Dovoiopnwnt 

Office  o(  PutMic  and  Indian  Housing 


OMe  Approval  No  2577-0044  (axp  MM/DOnTY) 


PuMc  Repofting  Burden  tor  this  coleclkx)  of  informatkm  b  estimated  to  average  0  5  hours  p«r  r«^ 

data  sources,  gathering  «^  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of  inlormation  Send  comments  regarding  this  txirden  estimate 
or  viy  other  aspect  of  this  collection  of  mhxmation,  Induding  suggestions  fcv  reducing  this  Ixjrden,  to  the  Reports  Managennent  Otficer.  Office  of  Inlormation  Pobciaa 
»fd  Systems.  US  Oepvtment  of  Housing  widUrbwi  Development  Washington,  DC  20410- 3600  and  to  theOfficso(Mai4Bari>ent  and  Budget  PapenworkReducti^ 
Project  (2S77-0044),  Washington,  DC  20503  Do  not  send  this  compleled  term  to  either  of  these  addresses. 


Acting  on  behalf  of  the  Board  of  Commissioners  of  the 

as  its  Chairman,  I  make  the  following  ceitifications  and  agreements  lo  the  Depataneai  of  Housing  and  Urtnn  Development  (HUD): 


HA. 


1.  The  HA  will  comply  with  all  policies.  procedun;s.  and  require- 
ments prescribed  by  HUD  for  modenruzation,  including  imple- 
mentation of  the  modernization  in  a  timely,  efficient,  and  eco- 
nomical manner, 

2.  The  HA  has  established  controls  to  ensure  that  any  activity  funded 
by  the  CIAP  is  not  also  funded  by  any  other  HUD  progranu  therd)y 
preventing  duplicate  funding  of  any  activity; 

3.  The  HA  will  not  provide  to  any  development  more  assistance 
under  the  CIAP  than  is  necessary  to  provide  affordable  housing, 
after  taking  into  account  other  government  assistance  provided; 

4.  The  proposed  physical  work  will  meet  the  modernization  and 
energy  conservation  standards  under  24  CFR  968. 11 5  or  24  CFR 
905.603; 

5.  The  HA  will  comply  with  applicable  civil  rights  requirements 
under  24  CFR  968.1 10(a)  or  24  CFR  90S.1  IS,  and.  where  appU- 
cable,  will  carry  out  the  modernization  in  conformity  with  Title  VI 
of  the  Civil  Rights  Act  of  1964.  the  Fair  Housing  Act.  and  Section 
504  of  the  Rehabilitation  Act  of  1973; 

6.  The  PHA  has  adopted  the  goal  ofawarding  a  specified  percentage 
of  the  dollar  value  of  the  total  of  the  modernization  contracu.  to 
be  awarded  during  subsequent  FFYs.  to  minority  Iwsiness  enter- 
prises and  will  take  appropriate  affumative  action  to  assist  resi- 
dent-controlled and  women's  business  enterprises  under  24  CFR 
968.1 10(b):  or  the  OiA  will,  to  the  greatest  extent  feasible,  give 
preference  to  the  award  of  modernization  contracts  to  Indian 
organizations  and  Indian-owned  ec(»K>mic  enterprises  under  24 
CFR  905.165; 

7.  The  HA  has  provided  HUD  with  any  dociunentation  that  the 
Depanmeni  needs  to  carry  out  its  review  under  the  National 
Environmental  Policy  Act  (NEPA)  and  other  related  authorities  in 
accordance  with  24  CFR  968.110(c),  (d)  and  (m)  or  24  CFR 
905.120(a).  (b),  and(j); 


8.  The  HA  will  comply  with  the  wage  rate  requirements  under  24 
CFR  968.110(e)  and  (0  or  24  CFR  905.120(c)  and  (d); 

9.  The  HA  will  comply  with  the  relocation  assistance  and  real 
propeny  acquisition  requirements  under  24  CFR  968.108  or  24 
CFR  905.117; 

10.  The  HA  will  comply  with  the  requirements  for  physical  accessi- 
bility under  24  CFR  968.1 10(h)  or  24  CFR  905.120(0: 

1 1.  The  HA  will  comply  with  the  requirements  for  access  to  records 
and  audits  under  24  CFR  968.1 10(i)  or  24  CFR  905.120(g): 

12.  The  HA  will  comply  with  the  uniform  administrative  lequire- 
mems  under  24  CFR  968.1 10(j)  or  24  CFR  905.120(h); 

13.  The  HA  will  comply  with  lead-based  paint  testing  and  abatement 
requirements  under  24  CTR  968.1 10(k)  or  24  CFR  905. 120(i); 

14.  The  HA  has  complied  with  the  requirements  governing  local/ 
tribal  govenunent  and  resident  participation  in  accordance  with 24 
CFR  968215(b)and  968.220  or  24CFR905.618(b)and  905.624. 
and  has  given  fiill  consideration  to  the  priorities  and  concerns  of 
kx:alAribal  government  and  residents; 

15.  The  HA  will  comply  with  the  special  requirements  of  24  CFR 
968.102  or  24  CFR  905.602  with  respect  to  a  Turnkey  IH 
development;  and 

16.  The  PHA  will  comply  with  the  special  requirements  of  24  CFR 
968.101(b)(3)  with  respect  to  a  Section  23  leased  housing  bond- 
financed  development 


Attested  By.  Board  Ctiaifman't  Name: 


Board  Cnairmani  Signature  t  Data: 


(Seal) 


Wamtng:    HUD  wt  prosecute  false  daifns  and  statementt   ConvictKmfnayresuWincrimwaland/orcivlpenaltiea.  (leusc  lOOi.  lOlO.  1012    31  U  S  C  3729  3802) 

Pagetotl 
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Certification  for  a 
Drug-Free  Workplace 

PubBc  Housing  Agency  /  Indian  Housing  Authority 


ULS.  0*parlm*fit  o(  Housing 
■ltd  Urban  0»v«k>pm«nt 
Oltcm  of  PwMc  «id  Indian  Housing 


0M8  No  2577-0044  (•lo  10^1/92) 


Puom:  Rsponing  Boroen  lor  ffu«  co««cBon  d  ntormaBon  m  Mtmaiad  to  avarag*  0.2S  hour*  par  ratporwa.  ndudM>g  Iha  Mna  tor  ravwwng  mavucMns, 
iaait*<irtga»»tngdaiatouroa«;.Oatf»atvigai¥<mai»>tMninqt>adatonaada(i  and  oornplatng  arid  raviawinQttacolla  Clio  Sand  oommanit 

ragardlng  tM  burdan  aUmaia  or  any  otftar  aipact  ol  Ms  ocHaction  ol  Intomation.  induduig  suggastions  lor  radudng  tus  burdan,  to  ttw  Raportt  Managamant 
OMcar.  OKcaof  Intormalion  Potdas  and  Systama,  U.S.  Daparanant  el  Housing  and  Urban  Oavatopmant.  Washington.  D.C.  20410-3600.  and  to  Iha  Otfioao< 
Mwiagamani  M«d  BudgM.  PapanMrk  RadMaion  Projact  (2577-0044)  Washngton.  D.C.  20503. 


PHArtHANvna: 


1 0»»aieo»Bsn>  or  CIAP, 

•mar  to  F«d*r«l  fitat  Ymt  in  « 

r*  Iwidi  w*  tipacMt  ID  b*  rMMvad : 


Prag<anvAcsviiy  RaoKvng  F«d«r«  GraM  FunArg:  (inarti  on^ 

niDavalopiTiani    r~|ciAP   Floparaiing  Subsidy  risac.23  Laasad  Housing 


I  OparaDng  Subsidy  or  Saeaon  23, 

smar  «w  PHA°imM-i  FiaealYaar  Endino  data 

In  aTudi  fc«tdi  ara  axpacM  K  ba  obligaiad : 


Actingt»  behalf  of  the  above  named  FHA/IHA  as  its  Antborized  Official.  I  nuke  the  followins  ceitifk^ 
of  Housing  and  IMwn  DeveJopmeat  (HUD)  legaiding  the  ales  listtd  below: 

1.  I  certify  that  the  above  named  PHA/IHA  win  provide  a  dnig-£ree  workplace  by: 


a.  Publishing  a  statement  notifying  employees  that  the  anlawfiil 
manufacture,  distribution,  dispensing,  possession,  or  use  of  a 
controlled  substance  is  prohibited  in  the  PHA's/IHA's  workplace 
and  specifying  the  actioas  that  will  be  taken  against  enployc»« 
for  violation  of  such  prohibidoo. 

b.  Establishing  a  drug-free  awareness  program  to  infonn  employ- 
ees about  the  following: 

(1)  The  dangers  of  drug  abuse  in  the  workplace; 

(2)  TbePHA'^HA'spoiicycfmaintaiaingadrug-freeiraApiaoe: 

(3)  Any  available  drug  counseling,  lehabibtatioa.  and  employee 
assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  employees  for  drug 
abuse  violaiiaas  ooconing  in  the  wofcpbce. 

c  Making  it  a  requirement  that  each  employee  of  the  PHA/IHA  be 
given  a  copy  of  the  statement  required  by  ptiagiaph  a.; 

d.  Notifying  the  employee  in  the  statement  required  by  paragraph 
a.  that,  as  a  condition  of  employmeai  with  the  PHA/DiA.  the 
eiiq>)oyee  will  do  dte  following: 


(1)  Atnde  by  the  lenns  of  the  statement:  and 

(2)  Notify  the  em^doyer  of  any  oriminal  drug  statute  conviction 
for  a  violation  occurring  in  the  workplace  no  later  than  five 
days  after  such  conviction; 

e.  Notifying  the  HUD  ReU  Office  within  ten  days  after  receiving 
notice  under  subparagraph  d.  (2)  ftxNn  an  employee  or  otherwise 
receiving  actual  notice  of  such  coirviction; 

r.  Taking  one  of  the  following  actions  within  30  days  of  receiving 
notice  under  subparagraph  d.  (2)  with  nspoci  to  any  emptoyee 
who  is  so  convicted: 

(1)  Taking  ifipropriaie  personnel  action  against  such  n  em- 
ployee, up  to  and  including  termination;  or 

(2)  Requiring  such  empk>yee  to  participate  satisfactorily  in  a 
drug  abuse  assistance  or  rehabiliution  program  approved  far 
such  purposes  by  a  Federal.  State,  or  local  health,  law  en- 
forcement, or  other  appropiiaie  agency; 

g.  Making  •  good  faith  effort  to  continue  lo  maintain  a  drog-fite 
workplace  through  impleiBentation  of  paragraphs  a.  thru  f. 


WARtflNQ:18U.S.C.  1001  providas.  among  otiar 
Of  nuOTaant  statomanl  or  an^,  m  any  Man 
imprisonad  tor  not  mora  tmn  fwo  yaars.  or  both. 


Ihat w^raavar  lowwingiy  arKJ  wffi nghr  mates  or  usas  a  dooumarM  or «nar>g  contMrting  ar^  iato.  fci^^ 
•ia  iuriadklian  of  any  dapartmarU  or  agancy  ol  tha  Urvted  Statat.  shal  ba  finad  not  mora  than  9^0,000  or 


2.  Sites  for  Work  Performance.  The  PHA/IHA  shall  list  in  the  space  provided  below  the  siie(s)  for  the  performance  ofwork  done  in  connection 
with  the  HUD  funding  of  the  program/activity  shown  above:  Plate  of  Performance  shall  include  the  street  address,  dty.  county.  State,  and 
zipcode.  (If  more  space  is  needed.attachaddiiionalpage(s)thesamesizeasthisform.  Identify  each  sheet  with  the  PHA/IHA  name  and  address 
aitd  the  program^iivity  receiving  grant  fimding.) 


Signadby: 


(Nawa.  Troa  t  Signama  d  Auawraad  P>iAflMA  canoiO 


aria 


Signawa  a  Oaia : 
X 


torn  HUD-S0070  (12/89) 
raf.  Handbooks  7417.1.  7475  13.  7485  1 
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Actual  Modernization 
Cost  Certificate 

Comprehensive  Improvement 
Assistance  Program  (CIAP) 


vs.  Dapartmanl  of  Housing 
and  Urtan  OMttafMMl 

Odico  of  PubNc  and  Indian  Homing 


OMB  AppraMi  No.  2S77-0044  (Exp.  mmiMfff) 


Public  Ri^oilins  Burdan  tor  0ii»  ootoctiM  o(  MonnaAon  te  M«RM«Bd  to  aMraga  ^0  hoiM  par 
datotoi#oa>,9atf>artojir^diPiiritoiniriQfwdMtow<8<tod.ii^corHpto<tojaf>dJW^l8wli)y  thaooiacliofiof  JntarwMlion.  SarvfoomiMniiMQirdtfigM^burdiQ 
or  any  o9wr  aapact  at  Ms  ooSactton  of  intonvMfeMi.  indudtoQ  mgo'SlQnator  raducinj  ttws  burten,  to  tfta  Aaporti  MaM^amant  OAoar.  OMca  ^  Intorniafein 
andSy»torw».U.S.Dapa<»aaiilBniaiwlngawdtlr>anD»»»loiwaaatt«BaMwgtow.DX.a0410-3600andto»iaO«oaotMana()amart 


PfDiact (2S77-0O44).  WMhington.  DC.  20608. Oaaolaa 

nJWaeawplal 

■d  taw  •>  aitwr  o(  twaa  wMraaaaa. 

HA  Nan 

* 

ModtmzsBon  Pnifact  Nunttv 

FFVoKkaM  Approval 

Tho  HA  liMtay  omMm  to  tfi^  OspwinMni  of  HoMiinp  mtf  UikM  OsMlopiMnl  m  IoNiwb: 
1.  That  tio  total  wnount  or  ModBmtz«tton  Coal  (h9relnaiBtf 


A.     Oilginiil  Funds  Approwad 

B     Ravlsad  Fundt  Approvad 

1 1 

It 

D. '  Funds  ExpandadlAcBolMDdBmizaaDaCosq 

E.     Amount  to  baRacaplurad(A-0) 

F.     Exoeatof  Funds  Advmiad(C-O) 

2.  That  al  modarntzation  work  in  connaction  wllh  (ha  CIAP  Grant  has  bean  oompiatod; 

3  That  ihaanlirB  Actual  Ittodamization  Coat  or  iabOtieslharetorinourrad  by  tha  HA  havabaanluly  paid; 

4  That  Iharaara  no  undischwgadmachanics'.laborars',  contractors',  or  matorial-man'sians  against  such  modamizalion 
work  on  Ma  in  «iy  public  otSca  whara  Iha  swna  should  ba  Wad  in  ordor  to  ba  valid  against  such  nMxlarnizalion  anrtq  and 

5  That  Ihatima  in  wtiich  such  liansoouMba  Nad  has  expired. 


Stgnalufe  o(  Exacubva  Oiractor 

X    |l 


For  HUD  Uaa  Only 


The  Cost  Certiticaie  is  approved  tor  audit 


Approved  tor  Audit  (Director.  Put>iic  Housing  Division) 


The  audited  costs  agree  with  Ihe  coats  shoaw  abo¥a 


Verified  (Director.  Putdic  Hiousing  Division) 


Approved  (Field  Office  Manager  or,  in  oo-tocatod  office. 


Regnnal  Public  Housing  Director,  or  OtP  Director) 


torn  HUO-UMt<12l90ia2) 

rat  Hwidbook  7485  1 
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hutructions  for  Preparation  of  Rmn  HUO-^3001— Actual  Modernization  Cost  Certificate 


Qanarai  Inctnidiofw: 


Pr«par*  and  submit  to  th«  HUD  FMd  Omc*  an  original  and  on«  copy 
ol  Form  HtJO-53001  for  each  tsrmlrwiad  or  compMed  modernization 
program  undar  th«  Compretiansiva  Improvamant  Assistance  Pro- 
gram (CIAP). 

Maadlng  Inatmctlona: 

HAWama    Enter  ttw  nama  o<  the  Housing  Authority  (HA). 

Modernization  Pro|ect  Number— Enter  the  unique  Modernization 
Project  Nunt>er  for  the  grant  for  which  this  form  is  being  submitted. 
This  number  is  the  same  notrtm  as  on  Form  HUD-5282S,  CIAP 
Budget,  for  the  same  grant 

Federal  Fiscal  Year  of  Oram  Approval  Enter  the  FFY  in  wNch  the 
modernization  program  was  originally  approved. 

Una  InatrucUona: 

Una  1  A,  Original  Funda  Approved— For  the  IdentWed  grant,  enter 
the  total  CIAP  funds  originally  approved  by  HUD  through  a  CIAP 
Amendment  to  the  Consolidated  Annual  Contributions  Contract(s). 


Una  IB,  flavlsad  Funds  Approved— For  the  identified  grant,  enter 
the  total  revised  CIAP  funds  approved  by  HUD.  This  amount  will 
generally  be  the  same  as  the  anwunt  on  Line  1  A.  This  amount  win  be 
less  than  the  amount  on  Line  1 A  where  HUD  is  terminating  the  grant 
or  othenwise  recapturing  grant  funds. 

Una  10,  Funds  Advanced— For  the  identified  grant,  enter  the  total 
funds  advanced  by  HUD.  This  anK>unt  may  never  exceed  the  amount 
on  Une  1 A  and  should  be  the  same  anwunt  as  on  Line  1 B. 

Una  ID,  Funda  Expended— For  the  identified  grant,  enter  the  total 
funds  expended  (total  cash  disbursed)  by  the  HA.  This  amount  may 
never  exceed  the  amount  on  Line  1 A  and  should  be  the  sanw  anwunt 
asonUrtalB. 

Una  1 E.  Amount  To  Be  Recaptured  (A  minus  D)— For  the  identified 
grant,  enter  the  amount  to  be  recaptured  by  subtracting  Line  1 D  from 
UnelA 

Una  1 F,  Exceaa  of  Funda  Advanced  (C  minus  D)— For  the  identified 
grant,  enterthe  excess  of  funds  advanced  by  subtracting  Line  1 D  from 
Line  lC;this  is  the  amount  to  be  remitted  by  the  HAto  HUD.  If  Line  ID 
Is  greater  than  Line  1C,  enter  the  figure  in  brackets:  this  is  the  amount 
of  funds  owed  by  HUD  to  the  HA. 


IFR  Doc  93-2163  Filed  1-28-93;  8:45  ami 
iHjjNO  cooe  4aie-«>-c 
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Office  of  Admintetratlon 

[DockM  No.  N-93-3567] 

Notice  of  Sut>mi»ston  of  Propoeed 
Infonnation  CoUectiona  to  0MB 

AQ^NCY:  Office  of  AdmlnlstraHoB.  HUD. 
action:  Notices. 

SUMMARY:  The  proposed  inConnatk>n  . 
colleotloQ  requiremeats  described  below 
hav^  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwod^ 
Reduction  Act  The  Department  is 
soliciting  public  comment  on  the 
subject  proposals. 
AOORESSES:  Interested  persons  are 
invited  to  submit  comment  regarding 
these  proposals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  Angela  Antonelli,  OMB  Desk 
Officer,  Office  of  Management  and 
Budoat.  New  Executive  Office  Building. 
Washiagton.  DC  20S03. 
FOR  FURTHER  arORMATlOM  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer.  Department  of  Housing  and 
Urban  Development.  451  7th  Street. 
Southwest,  Washington.  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 


forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Wearer. 

SUPPLEMQITARY  MFORMATION:  The 
Department  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C  chapter  35). 

The  Notices  list  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
mnnber,  if  applicable;  (5)  what  members 
of  the  p«rt>lic  will  be  affected  by  the 
proposal;  (6)  how  frequently 
infonnation  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  Inauding 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  tuTiliar 
with  the  pn^Msal  and  of  the  CMB  Desk 
Officer  for  the  Department 


Airthoritjr:  Section  3507  of  the  P&p««ack 
ReductioB  Act.  44  U.S.C  3507;  Section  7(d) 
of  the  Dapwtmmt  of  Houstng  aad  UAw 
DereiopoMnt  Act  42  U.$jC.  3S35(d). 

Dated:  |unury  13.  IBM. 
John  T.  Muphjr, 

Director,  IBM  Poikj  and  Management 
Division. 

Notice  of  Submission  of  Propoeed 
Infonnation  Collection  to  OMB 

Propottd:  Relocation  Payment  Claim 
Forms. 

Office:  Commtmity  Planning  and 
Development. 

Description  of  the  Need  for  the 
Information  and  Its  Fmpcked  Use: 
These  forms  will  be  used  by  eligible 
displaced  persotu  to  make  proper 
application  for  relocation  assistance 
payments. 

Fonn  Number.  HUD-40054. 40055. 
40056. 40057. 40058. 40061  and  40072. 

Respondents:  Individuals  or 
Households.  State  or  Local 
Governments,  Farms.  Businesses  or 
Other  For-ProBt,  Non-Profit  Institutkiiu 
and  Small  Businesses  or  Organisatioas. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


NumtMrofrv- 


Frequency  of 


Hounparie- 

■pOOM 


HUO~40e54 
HUD-WOSS 
HUD-40058 
HUO-40057 
HUO-40058 
HUO-40061 
MUO-<«072 


9,000 
400 
400 

1,290 

a,7S0 

SjOOO 
2.000 


Totof  Estimated  Burden  Hours: 
23.500. 

Stofus:  Reinstatement 

Contact:  Melvin  J.  Geffiier.  HUD,  (202J 
708-0338.  Angela  Antonelli,  OMB. 
(202)  395-8880. 

Netke  of  .S^dwniwinn  of  Prqioeed 
laforautira  Collection  to  C^fB 

Proposal:  Request  for  Payment  for 
Labels.  Mobile  Home  Monthly 


Production  Report  Refonds  Due 
Manufoctuzer.  and  Adjustment  R^Mxt 

Office:  Housing. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
National  Manu&ctured  Home 
Construction  and  Safety  Standards  Act 
42  U.S.C  5400  et  seq.,  authorizes  HUD 
to  promulgate  and  enforce  reporting 
standards  for  the  production  of 
manufactxired  housing.  HUD  uses  these 


.5 

1.S 
1i) 
14 
1i) 
W 
10 


4.500 
600 

400 
1,250 
S790 
•,000 
2.000 


forms  to  calculate  and  ccdlect 
monitoring  inspection  fees  for 
manufecturing  hotising  imits. 

Form  Number:  HUD-301  and  302. 

Respondents:  Businesses  or  Other 
For^>rofit 

Frequency  of  SiAmission:  Monthly. 

Reporting  Burden: 


Nefiit)ef  of  9t' 


Fraquencyof 
respooM 


tows 


RnOnneWn  WOMCWn 


231 


48 


.47 


SJ211 


Totof  Estimated  Burden  Hours:  5,211. 
Status:  Extension. 


Contact:  Jeannle  Magee.  HUD.  (202) 
708-0584.  Angela  Antonelli.  OMB. 
(202) 395-6880. 

(FR  Doc.  93-2164  PUed  l^S-«3;  6:4S  ami 
BtLUNQ  ceee  «tie-M-«i 
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ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

A00RES8E8:  Interested  persons  aia 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Angela  Antonelli,  0MB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building. 
Washington.  DC  20503. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street, 
Southwest.  Washington.  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  dociunents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPt^MENTARY  MFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 


described  below,  to  C^B  for  review,  as 
required  by  the  Paperworic  Reduction 
Act  (44  U.S.C  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  tiUe  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information:  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
nimaber.  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequenUy 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
niunber  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response:  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Aatbority:  Section  3507  of  tbe  Paperwork 
Reduction  Act,  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C  3535(d). 


Dated:  January  15, 1993. 
Jolm  T.  Murphy, 

Director,  IRM  Policy  and  ManagBtnent 
Division. 

Notice  (tfSobmiaaion  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Proposed  Rule:  Section  8 
HAPP  for  Section  8  Certificate  and 
Housing  Voucher  Program  (FR-2294). 

Office:  Public  and  Indian  Housing. 

Description  of  the  Need  for  the 
Information  and  hs  Proposed  Use: 
Under  the  Section  8  Rental  Certificate 
Program  and  Rental  Voucher  Program, 
the  Department  of  Housing  and  Urban 
Development  (HUD)  enters  into  an 
Annual  Contributions  Contract  (AOC) 
with  Public  Housing  Agencies  to  assist 
very  low-income  families  who  enter  into 
leases  directly  with  private  owners  of 
existing  rental  housing. 

Form  Numiwr;  HUD-52515.  52667. 
52580, 52663. 52672. 52673.  52681, 
52517A,  52595,  52578  and  52646. 

Respondents:  Individuals  or 
Households  and  State  or  Local 
Governments. 

Frequency  of  Submission:  On 
occasion. 

Reporting  Burden: 


Number  ol  fe* 


Frequency  ol 
[MpomB 


Houn  par  re- 
sponse 


Burdan 
hours 


I  II  i  i>  1^  mtlt\  m    ^  n  M  ■  nit  n  ■ 

oonnaDon  uowcvon 


402.600 


J390e 


882.125 


Total  Estimated  Burden  Hours: 
892,125. 

Status:  Revision. 

Contact:  Madeline  Hastings,  HUD, 
(202)  708-2841.  Steve  Balis,  HUD,  (202) 
708-0995.  Angela  Antonelli,  OMB. 
(202) 395-6880. 

IFR  Doc  93-2165  Filed  1-28-93;  8:45  ami 
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Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Oocliat  No.  N-43-1917;  FR-3350-N-161 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice. 

summary:  This  notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 


ADDRESSES:  For  further  information, 
contact  James  N.  Forsberg,  room  7262. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW.. 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
end  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  titie  V 
information  line  at  1-800-927-7588. 
SUPPt^MENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended.  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12, 1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 


Administration,  No.  88-2503-OG 
(D.D.C). 

Properties  reviewed  are  listed  in  this 
notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless.  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
bom  the  date  of  this  notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Judy  Breitman.  Division  of  Health 
Facilities  Planning.  U.S.  Public  Health 
Service,  HHS,  room  17A-10,  5600 
Fishers  Lane,  Rockville,  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-free 
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number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completins  the  application.  In  order 
to  maximize  the  oppoitimity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouragmi  to  refer  to  the  interim  rule 
governing  this  program,  56  PR  23789 
(May  24, 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  Usted  as  suitable/ 
imavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  fpr  any  other 
purpose  for  20  days  from  the  date  of  this 
notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  James  N.  Forsberg  at 
the  address  listed  at  the  beginning  of 
this  Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Corps  of  Engineers: 
Gary  B.  Peterson,  Chief,  Base 
Realignment  and  Closure  OfGce, 
Directorate  of  Real  Estate,  20 
Massachusetts  Ave.,  NW.,  rm.  4133, 
Washington,  DC  20314-1000;  (202)  272- 
0520;  (This  is  not  a  toll-free  number). 

Dated:  January  22, 1993. 
Don  I.  Patch, 

Acting  Deputy  Assistant  Secretary  for  Grant 
Programs. 

Title  V,  Federal  Suipliu  Propoty  Program 
Federal  Register  Report  for  1/29/93 

Caiifomja — Fort  Ord 

Fort  Ord  is  located  7  miles  north  of  the 
City  of  Monterey  and  120  miles  southeast  of 
San  Francisco,  California  93941-5000.  The 


installation  is  scheduled  for  closure  on  or 
about  September  199S.  Properties  shown 
below  as  suitable/available  will  be  available 
at  that  time.  The  Army  Corps  of  Engineers 
has  advised  HUD  that  some  properties  may 
be  available  for  Interim  lease  for  use  to  assist 
the  homeless  prior  to  that  date. 

The  installation  consists  of  approximately 
26,720  acres  and  14  million  square  feet  of 
permanent  facilities  that  have  been  reviewed 
by  HUD  for  suitability  for  use  to  assist  the 
homeless.  The  properties  that  HUD  has 
determined  suitable  and  which  are  available 
include  various  types  of  housing:  office  and 
administrative  buildings;  recreational, 
maintenance  and  storage  fociiities;  and  other 
more  specialized  structures. 

For  specific  information  concerning  Fort 
Ord,  please  contact  Conmiander,  7th  ID, 
ATTN:  AFZW-RM  (LTC  Anderson).  Fort 
Ord,  California  93941-5000. 

Suitable/AvaiUbk  Properties 

Property  Number.  329210039 

Type  Facility:  Housing — 1431  fiamily  houses; 

majority  are  2-story. 
Property  Number  329210040 
Type  Facility:  Temporary  Living  Quarters — 

254  buildings;  wood,  concrete  and  concrete 

block  structures  including  barracks. 
Property  Number  329210041 
Type  Facility:  OfRce/ Administration— 311 

buildings;  wood,  concrete,  concrete  block 

and  steel  structures  including  person-iel 

bldgs.  and  general  purpose  bl(^. 
Property  Number:  329210042 
Type  Facility:  Recreation — 53  facilities 

including  bowling  center,  guest  houses, 

community  and  youth  centers,  library,  gym 

and  recreation  bldgs. 
Property  Number  329210043 
Type  Facility:  Aircraft/Airport  Facilities— 18 

focilities  including  hangars,  runway, 

taxiways,  aprons,  fire  station,  maintenance 

bldgs.  and  control  tower. 
Property  Number  329210044 
Type  Facility:  Maintenance/Engineering 

Facilities — 24  buildings;  wood,  concrete 

block  and  steel  structures. 
Property  Number  329210045 
Type  Facility:  Mess/Dining  Halls — 95 

buildings;  wood,  concrete  and  concrete 

block  dining  facilities. 
Property  Number  329210046 
Type  Facility:  Child  Care — 7  buildings;  wood 

and  concrete  child  care  centers. 
Property  Number:  329210047 
Type  Facility:  Stores  and  Services — 23 

buildings;  wood,  concrete,  concrete  block 

and  steel  structures  including  stores,  snack 

bars,  commissary  and  service  station 

exchange. 
Property  Number  329210048 
Type  Facility:  Hospital  Facilities — 10 

buildings;  wood,  concrete  and  concrete 

block  structures  including  a  hospital, 

clinics  and  vet.  facilities. 
Property  Number:  329210049 
■  Type  Facility:  Chapels — 10  buildings;  wood, 

concrete,  concrete  block  chapels  and 

chapel  center  facilities. 
Property  Number:  329210050 
Type  Facility:  Fire  Facilities— 2  fire  stations. 
Property  Number  329210051 
Type  Facility:  Audio  Visual  Facilities — 8 

buildings;  wood,  concrete  and  steel 


structures  including  photo  labs  and 
training  centers. 

Property  Number  320210052 

Type  Facility:  Communications/Electronics 
Facilities— 6  buildings;  concrete,  concrete 
block  and  steel  structures  including  a 
communication  center  and  radio  bldgs. 

Property  Number  329210053 

Type  Facility:  Warehouses — 224  buildings; 
wood,  concrete,  concrete  block  and  steel 
structures  Including  storage  bldgs.  and 
sheds. 

Property  Number  3292100S4 

Type  Facility:  Vehicle  Shops— 64  buildings: 
wood,  concrete,  concrete  block  and  steel 
structures  including  maintenance  shops 
and  oil  storage  bld^. 

Property  Number  329210055 

Type  Facility:  Miscellaneous  Facilities— 440 
^cilities  including  hdqts.  bldgs.,  reserve 
centers,  classroonu,  day  rooms,  roads, 
vehicle  parks  and  training  areas. 

Property  Number  329210056 

Type  Facility:  Multl-Purpose  Facilities — 27 
focilities. 

Property  Number  329210057 

Type  Facility:  Fuel  Facilities — 31  buildings; 
concrete,  concrete  block  and  steel 
structures  including  gas  station  bldgs. 

Property  Number  329210058 

Type  Facility:  Hazardous  Storage  Facilities — 
6  buildings;  concrete,  concrete  block  and 
steel  structures. 

Property  Number  329210059 

Type  Facility:  Explosives/Munitions 
Facilities — 31  buildings;  concrete  and  steel 
structures  Including  Igloo  storages  and 
magazine  storages. 

Suilable/AvaiUble  Propertiea 

Coimectlcut 

IS  Family  Houses 
Portland  CT  36 

Portland  Co:  Middlesex  CT  06484 
Landholding  Agency:  COE-BC 
Property  Numbers:  319011218-319011232 
Status:  Excess 
Base  Closure 

Comment:  1000-1300  sq.  ft,  1  story  wood 
frame  residences 

Hawaii — Kapalama  Military  Reservation 
Phase  m 

Kapalama  Military  Reservation  Is  located 
In  the  Harbor  district  In  the  City  of  Honolulu. 
All  the  properties  will  be  excess  to  the  needs 
of  the  Army  Corps  of  Engineers  on  or  about 
September  30, 1994.  Properties  shown  below 
as  suitable  will  be  available  at  that  time.  The 
Army  Corps  of  Engineers  has  advised  HUD 
that  some  properties  may  be  available  for 
Interim  lease  for  use  to  assist  the  homeless 
prior  to  that  date. 

The  base  comprises  21.22  acres  and 
contains  nine  buildings  which  are  currently 
being  used  for  storage. 

Suitable/Unavailable  Propertial 

Property  Numbers:  329210003-329210011 
Type  Facility:  Nine  buildings  currently  used 
for  storage;  116  to  39854  sq.  ft.;  one  story 
wood  frame;  needs  minor  rehab. 

Suitable/Available  Properties 

Illinois 

12  Worth  Family  Houses 


6S20 
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Fort  Sharidan 

Worth  Co:  Cook.  IL  60482 

Landholding  Agency:  COB-BC 

Property  NuiutMr.  32*210002 

Statns:  Excess 

Basedosura 

Conuaant  l-ttory  rasUtaooa.  poaattila 

asbestos,  off-sHa  use  only,  acfaadulad  to  b« 

watad  05/93. 

Suitahla/Unawailabl*  Propaitiaa 

Illioois 

12  Addison  Family  Houses 
Fort  Sheridan 

Addison  Co:  DuPage.  IL.  80101 
LandhoMing  Agenc3r  COS-BC 
Property  Number  32S210001 
Status:  Excess 
BaseQosmv 

Comment  1-story  reeideaces.  possible 
asbestos,  scheduled  to  be  vacated  05/93. 

Indiana— Fort  Beniamin  Hanisoa 

Fort  T^Mtja™'"  Harriarw  is  locatad 
northeast  of  Indianapolis  in  the  City  oi 
Lawrence  46216-5000.  AU  ttw  propertiaa 
will  be  excasB  to  the  needs  of  the  Aimy  Corps 
of  Engineers  on  or  about  September  1995. 
Properties  shown  below  as  snitabte/availabie 
will  be  available  at  that  time.  The  Army 
Corps  of  Ei^laeecs  has  advised  HUD  tiut 
some  propertiaa  may  be  availabla  far  intarim 
lease  for  use  to  assist  the  horaeless  prior  to 
that  date. 

The  base  cavers  2501  acres  and  has  4J? 
milHnt  sqoue  teot  of  facilities.  The 
propartes  that  HUD  has  dstacnined  suitable 
and  which  are  available  inrhidB  faoiily 
housing  residences,  temporary  living 
quarters,  office/adminis^tion  buildings, 
various  types  of  recreational  facilities,  d^Id 
care  centers  and  chapels,  dining  halls,  a 
hospital,  warehouses,  miscellaneous  and 
other  specialized  structures.  More  specific 
information  concerning  proparties  at  the  base 
can  be  obtained  by  contacting  LTCGregpry 
Miller,  US  Army  Soldier  Support  Cantec. 
Attn:  ATZMS,  Fort  Benjamin  Harrisoa, 
Indiana  46216-5000;  (317)  S42-5382. 

Suitable/Available  Propertiea 

Property  Numbers:  32921 006*-329?10069 

Type  Facility:  Housing — 90  family 
casidsncas,  1  and  2  story  brick  bams;  29 
tamporary  living  quarters  (basracis).  brick 
or  GoacreCa  fraow. 

Property  Number  329210070 

Tjfm  Facility:  Offics/AdmlnistralioB— 2ft 
buildings;  wood,  brick,  concrete  or 
concrete  block  frame;  includaa  panoaaal 
and  general  ptuposs  buildiags. 

Property  Number  329210071 

Type  Facility:  Recreational  FaciHtiw    28; 
wood,,  brick,  cooaeta  or  cmualB  block 
frame;  inckidas  gym,  canteen.  goU  cours*, 
swimming  pool,  riding  stable,  tennis  comt; 
bowling  cenjer,  recreation  buildings, 
basketball  and  handball  coints,  basebaTt 
fields,  trade,  and  playgrounds. 

Property  Number  329210072 

Type  Fadlity:  ChiW  Care  Centers— 3 
buildings;  brick  franw,  5,818  and  M,457 
sq.ft. 

Property  Number  329210073 

Type  Facility:  Dining  Halls— 4;  bride  frsnw; 
11,075  to  31,439  sq.  ft 


Propvty  Nwnber  32«2ia»4 

IVpe  FaciUty:  Staras/Servke»-12  bulkfiivs: 

140  to  6a.a9S  sq.  fL:  biick.  wood,  conoet* 

or  CGBicrafIa  block  frama;  taicbidas 

iBstanrmt,  rwitoary,  sales  atom, 

ankaaga  bisacbas.  and  sarvica  outlet 
Property  Number  329310075 
Type  r^Kility:  Hoapita),  brick  frame. 
Property  Numbw:  329310078 
Type  Fadlity:  2  Gbapets;  3,747  and  ie.5«7 

sq.  ft.,  brick  and  ahmuman  fram«. 
Property  Number  329310078 
T^  FaaUty.  2  Fire  FaciKtier,  2.243  am) 

3,835  sq.  ft.;  inchides  Sra  station  and  bos* 

house. 
Property  Nuraberr  339210079,  339210083 
Type  Facility:  2  Vehicle  Shops  and  Paai 

Fadlity;  concrete/asbestos  frame;  1  gu 

station  building,  327  sq.  ft 
Property  Number  329210080 
Type  Facility:  Maintenance  Engineering—* 

buildings;  168  to  14ja74  sq.  ft;  wood,  brick 

or  concrete  block  frame. 
Property  Numbers:  329210081,  329210082 
Type  Fadlity:  Explosives/Munitions  and 

Hazardous  Storage — 10  buildings:  103  to 

1,138  sq.  ft.;  brick,  steel,  concrete  or  wood 

frame;  indndes  ammo  magazines  and 

flammable  materials  storage. 
Property  Number  329210084 
Type  Facility:  23  Warehouses;  960  to  58,650 

sq.  ft;  brick,  concrete  or  steel  frame. 
Property  Number  329210085 
Type  Facility:  150  Miscellaneous  Buildings; 

31  to  211,364  sq.  ft;  indudes  headquarters 

and  general  instruction  buildings;  training 

centers  and  detached  garages. 
Property  Number  329210086 
Type  Fadlity:  5  Multipurpose  Buildings, 

Land 

Property  Number  329210077 
Type  Fadtity:  2  Aircraft/Airport  FlMiilities: 
938  sq.  yds. 

Unsuitable  Propattiaa 

Property  Number  329210087 

Type  Fadlity:  1  Recreational  Facility;  within 

a  floodway. 
Massachusett»— Fort  Devens 

Fast  Devens  military  base  is  located  at  Fort 
Devens,  Massachusetts  01433-5000.  It  is 
approximately  45  miles  west  of  Boston.  All 
tba  proparties  wrilt  be  excess  to  the  nosds  of 
the  Army  Corps  of  Engineers  oa  or  about 
October  31, 1995.  Properties  sbown  bakwr  as 
suitabla/availaUa  will  be  available  at  that 
tiraau  The  Army  Corps  of  Engineers  bas 
advised  HUD  that  some  propertiaa  auy  ba 
available  fcir  interim  lease  for  use  to  assist  tke 
homeless  prior  to  that  date. 

The  installation  covers  9.283  acres  and  bas 
approximately  7.4  miUun  square  fast  of 
fadlities.  The  piupeities  that  HUD  bas 
determiasd  soitafaia  and  which  are  aivailabla 
include  over  550  single  family  and 
multi&mily  houatBg  units;  office  and 
administration  buildings,  indoor  and  outdoor 
recreational  facilities;  warehouses  and  mnki- 
use  buildings;  hospital  facilities;  stores  aad 
service  facilities;  dining  fadlities;  a  cbapri;  a 
child  an  facility;  and  other  miscalhneoaa 
and  specialized  structmas. 

For  spadfic  tafarsaatioa  concsining  Fort 
Devens.  ptaasa  caolact  rnaiiaaadei.  Fact 


Devens,  Attn:  AFZD-T  (*.*.  CSrlw  Hunt)* 
Fort  Devens.  Massachusetts  01433-500a 

SMaUaMvailaUa  Fropertias 

Property  Number  329210012 

Type  FbdHty:  54  OfHc^Admlnlstration 
Buikfegs;  1,174  to  71 J81  sq.  ft.;  wood, 
brick  or  coBciets  block  frame  induding 
personnathldgsi^pwaialpnjposaand 
support  sarvicss  Udgs. 

Piopmty  Number  329210039 

Typo  Facility:  404  Housing  units;  1.200  to 
4,380  sq.  ft;  wood  or  brick  frame;  single 
and  duplex  residences,  mnJtifamily 
residences — up  to  14  units  per  bldg. 

Property  Number  329210015 

Type  Fadlity:  150  Temporary  Living 
Quartsis;  1,028  to  19.120  sq.  ft.;  wood, 
brick  or  concrsle  block  structures 
iochiding  barracks. 

Property  N\maber  329210013 

Type  Facility:  37  Racreatianal  Fadlities;  1SS 
to  30,000  sq.  ft4  wood,  brick,  steel  or 
concrata  block  construction  induding  a 
gym,  library,  swimming  pool,  golf 
clubhouse,  and  bowling  center. 

Property  Numbers:  329210016. 329210025 

Type  Facility:  Aircraft/Fuel  Facilities— 7;  six 
gas  station  Mdgs.  and  pump  stations; 
wood,  steel  or  concrete  block  structures. 

Property  Numbers:  329210017,  329210021 

Type  Fadlity:  Maintenance  Engineering/ 
Vehicle  Shops— 34  buildings;  120  to 
20,310  aq^  ft.;  wood,  brick,  steel  or  coacreta 
block  frame  including  maintenance  shops, 
entomology  facility,  vehide  maintenance 
bldg^..  oil  storage  bidgs. 

Property  Number  329210018 

Type  FtaiHty:  11  Stores/Servica  Buildings; 
271  to  107.208  sq.  ft. :  wood,  concrete  block 
or  brick  fmne  Including  commissary,  sales 
store,  exchange  service  statioa.  exchange 
retail  staras. 

Property  Number  329210019 

Typa  Facility:  7  Hospital  Fadbtias:  493  to 
126.835  sq.  ft;  wood,  concrete,  coiKTeta 
block  or  brick  frame  including  dinics. 
hospital,  veterinarian  fadlity,  and  dental 
clinic. 

Property  Number  329210022 

Type  FadHty:  4  Audio  Visual/Photo  Labr, 
480  to  10^12  sq.  ft.;  wood  or  coocrets 
bk>ck  constructioB. 

PropKty  Number  329210027 

Type  Fadlity:  24  Mess/Dining  Halls;  2.403  to 
2,717  sq.  ft.;  wood  frama 

Property  Nwaber  329210024 

Type  FadHty:  2  Coounuaication  Birilrftny; 
1,322  to  1,749  sq.  ft.;  concrete  block  or 
brick  frame;  coinmunicatian  centers. 

Property  Number  329210028 

Type  Radlity:  82  Warehouses;  49  to  85,700 
sq.  ft;  wood,  concrete,  concrete  block  or 
steri  coostntction  induding  dieds, 
storehouse,  medical  supply,  vehide 
storage,  general  purpose  bldgs. 

Property  Number  329210014 

Typa  Facilfty:  CMtd  Cva  PadKtyr  8jn2  sq. 
ft.;  wood  fr^me. 

Property  Number:  329210020 

Type  Fadlity;  Chapel;  22.250  sq.  ft.;  bilck 
frame. 

Property  Number  329210023 

Type  PbciUty:  a  Huardous  Storags 
niiilitlags.  84  to  84100  sq.  ft.;  ooncreto,  slad 
OS  conctala  black  BtiuctBies  indadiag 
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oxygen  storage  fecilities  and  flammable 
materials  storage. 

Property  Number.  329210028 

Type  Facility:  172  Miscellaneous  Facilities; 
320  to  114,000  sq.  ft.;  wood,  concrete 
bloclc,  brick  or  steel  construction  including 
general  purpose  bldgs.,  training  fodlitie*. 
RG  houses,  reserve  centers,  garages. 

Property  Number:  329210030 

Type  Facility:  4  Multi-purpose  buildings. 

Unraitable  Properties 

Property  Number  329210032 

Type  Facility:  3  Recreation  Facilities;  within 

2,000  feet  from  flammable  or  explosive 

material. 
Property  Numbers:  329210033.  329210038 
Type  Facility:  One  Temporary  Living 

Quarters  and  2  bousing  residences;  within 

2,000  feet  from  flammable  or  explosive 

materia!. 
Property  Number  329210031 
Type  Facility:  One  OSice/Administration 

Building;  within  2,000  feet  from  flammable 

or  explosive  material. 
Property  Numbers:  329210034,  329210037 
Type  Facility:  6  Miscellaneous  Buildings — 

iiicluding  stores,  service  fedlities,  etc. 
Property  Number:  329210035 
Type  Facility:  One  Vehicle  Shop;  within 

2,000  feet  bom  flammable  explosive 

material. 
Property  Number:  329210036 
Type  Facility:  One  Warehouse;  within  2,000 

feet  frtim  flammable  explosive  material. 

Suitable/Available  Properties 

Massachusetts 

12  Bldgs.,  Burlington  Housing 

South  Bedford 

Burlington  Co:  Middlesex,  MA  01803- 

Landholding  Agency:  CXDE-BC 

Property  Number  329240005 

Status:  Excess 

Base  closure — Number  of  Units:  12 

Comment:  1100  sq.  ft.  each.  1-story  wood 

frame  residences,  scheduled  to  be  vacated 

8/93. 

Michigan 

Pontiac  Storge  Facility 

871  East  South  Boulevard 

Pontiac  Co:  Oakland,  MI  48054- 

Landholding  Agency:  COE-BC 

Property  Number  329240001 

Status:  Excess 

Base  closure — Niunber  of  Units:  5 

Comment:  607.202  sq.  it  warehouse  w/steel 

fi^me.  4  other  structures  inc.  well  bouse. 

sentry  station,  heating  plant  &  water  tower 

located  on  31.24  acres. 

New  Jersey— Fort  Dix 

Fori  Dix  is  located  in  the  eastern  edge  of 
Burlington  County,  and  part  of  the  western 
edge  of  Ocean  County,  New  Jersey.  It  is 
approximately  17  miles  southeast  of  Trenton, 
New  Jersey.  The  installation  is  scheduled  for 
realignment  on  or  about  October  1, 1993.  The 
Anny  Corps  of  Engineers  has  advised  HUD 
that  some  properties  may  be  available  for 
interim  lease  for  use  to  assist  the  homeless 
priOT  to  that  date. 

In  particular,  the  Sheridanville  Family 
Housing  complex  will  be  available  on  or 
about  December  31, 1992.  The  Sheridanville 


complex  is  located  on  Sailors  Pond  Road, 
approx.  1  mile  east  of  State  Highway  68. 

The  Kennedy  Courts  Family  Housing 
complex  is  located  at  the  comer  of 
Pemberton-Poinhrille  and  Juliustown  Roads, 
approx.  1  mile  southeast  of  County  Route  616 
(Pemberton-Wrightstown  Road).  It  is  not 
available  for  homeless  assistance  use  at  this 
time.  The  majority  of  the  base  is  being 
retained  for  Federal  use^ 

Both  complexes  contain  various  types  of 
housing,  sendee  stores,  maintenance 
buildings,  miscellaneous  buildings  and  other 
more  specialized  structures. 

For  specific  information  concerning  Fort 
Dix,  please  contact  U.S.  Army  Training 
Center.  Attn:  ATZD-EHP,  Jean  M.  Johnson, 
Fort  Dix,  NJ  08640-5506. 

Suitable/A  vaiUble  Properties 

Sheridanville  Family  Housing  Complex 

Property  Number  329220014 

Type  Facility:  Housing— 25. 6-tmit  buildings; 
1,  2  or  3  bedrooms,  wood  frame  w/brick 
veneer  feeing  (12  bigs,  are  unavailable  due 
to  an  approved  homeless  application) 

Property  Number  329220015 

Type  Facility:  Housing— one,  8-unit  building. 
2  story,  1,  2  or  3  bedrooms,  wood  frvme  w/ 
brick  veneer  facing  (Unavailable  due  to  an 
approved  homeless  application) 

Property  Number:  329220016 

Type  Facility:  Housing— one,  10-unit 
building;  2  story,  1,  2  or  3  bedrooms,  wood 
frame  w/brick  veneer  feeing 

Property  Number:  329220017 

Type  Facility:  Housing — 11, 12-unit 
buildings;  2  story,  1,  2  or  3  bedrooms, 
wood  £rame  w/lnick  veneer  facing  (4  bldgs. 
are  unavailable  due  to  an  approved 
homeless  application) 

Property  Number  329220018 

Type  Facility:  33  detached  sheds;  1  story, 
wood  frame  (14  sheds  are  imavailable  due 
to  an  approved  homeless  application) 

Property  Number  329220020 

Type  Facility:  Maintenance  Engineering — 3 
buildings  (Unavailable  due  to  an  approved 
homeless  application) 

Property  Number  329220021 

Type  Facility:  Service  Store— 1  building, 
most  recent  use — PX.  wood  tame 
(Unavailable  due  to  an  approved  homeless 
application) 

Property  Number  329220022 

Type  Facility:  Miscellaneous — 3  buildings; 
waiting  shelters  (2  bldgs.  unavailable  due 
to  an  approved  homeless  application) 

Property  Number  329220019 

Type  Facility:  Recreational/land — basketball 
court  and  softball  field  (Unavailable  due  to 
an  approved  homeless  application) 

Note:  An  approved  application  for  125 

units  is  being  processed. 

Suitable/Unavailable  Properties 

Kennedy  Courts  Family  Housing  Complex 

Property  Numbers:  329220005-329220009 
Typ)e  Facility:  Housing— 2, 4, 6,  8  *  10-unit 

buildings;  1  to  4  bedrooms,  wood  fr^me  w/ 

brick  veneer  feeing 

Property  Number  329220010 
Type  Facility:  Detached  Sheds — 48;  wood 
fr^me.  needs  rehab 


Property  Numbers:  329220023,  329220035. 

329220043 
Type  Facility:  Office/ Administration— 42 

buildings;  concrete  or  cinderblock  w/brick 

veneer  feeing,  1,  2  or  3  story,  includes 

classrooms,  instructional  bldgs., 

administration  k  supplies,  regimental 

headquarters,  personnel-supply  services 
Property  Numbers:  320220024.  329220036. 

329220044 
Type  Facility:  Recreational— 12  fecilitier. 

iiieludes  gym,  theater,  tennis  court. 

recreation  center,  museums,  community 

oenten 
Property  Numbers:  329220025,  329220045 
Type  Facility:  Maintenance  Engineering — 5 

buildings;  wood,  concrete  or  cinderblock,  1 

at  2  story,  includes  generator  and  gas  meter 

house 

Property  Numbers:  329220026, 329220037, 

329220046 
Type  Facility:  Service  Stores— 3  PXs 
Property  Numbers:  329220027,  329220038 
Type  Facility:  Hospitals — 2  buildings;  1 

story,  concrete  or  cinderblock  w/brick 

veneer  feeing 

Property  Numbers:  329220028,  329220039 
Type  Facility:  Chapels — 2;  1  story 
Property  Numbers:  32922002&-329220030, 

329220047,  329220050 
Type  Facility:  Vehicle/Fuel— 10  facilities; 

includes  gas  stations,  oil  storage  bldgs.. 

vehicle  greaser,  automotive  shop 
Property  Numbers:  329220031,  329220040 
Type  Facility:  Dining  Halls— 8  fecilities; 

includes  enlisted  personnel  dining,  1  story, 

concrete  or  dnderolock  w/brick  veneer 

feeing 

Property  Numbers:  329220032,  329220041 
Type  Facility:  Housing — 22  buildings; 

enlisted  bairacks,  3  story 
Property  Number  329220048 
Type  Facility:  Hazardous  storage— 3 

buildings;  1  story 
Property  Number  329220049 
Type  Facility:  Communications/Electronics — 

2;  1  ft  2  story 
Property  Niunbert:  329220012-329220013. 

329220033, 329220042, 329220051- 

329220052 
Type  Facility:  Miscellaneous — 30  buildings; 

includes  heat  plant,  waiting  shelters. 

warehouses,  and  other  specialized 

structures 
Property  Number  329220053 
Type  Facility:  Area  Confinement  Facility; 

109,668  sq.  ft.,  2  story  concrete  ft  block 

fr^me 
Property  Number  329220011 
Type  Facility:  Recreational/land — 2; 

basketball  courts 

Unsoitabk  Propertiee 

Property  Number  329220034 
Type  Facility:  Sewage  Pump 

Sniteble/Unavailable  Propertiae 

New  Jersey 

24  Family  Houses 
Franklin  Lakes 
Patrick  Brems  Couit 
Mahwah  Co:  Bergen,  NJ  07430 
Landholding  Agency:  COE-BC 
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Property  Number  319010734-319010757 
Status:  Excess 
Base  Closure 

Comment:  1,196  sq.  ft,  1  story  wood  frame 
residences. 

32  Family  Houses 

Livingston  Family  Housing 

Homung  Court 

East  Hanover  Co:  Mania.  N)  07936 

Landholding  Agency:  COE-BC 

Property  Numbers:  319010756-3190107789 

Status:  Surplus 

BaseClosiue 

Comment:  1,196  sq.  ft,  1  story  wood  frame 

residences,  possible  asbestos  in  floor  tiles. 
Bldg.  PO5605,  Fort  Dix 
6th  Street  and  Doughboy  Loop 
Ft  Dix  Co:  Burlington  NJ  08640- 
Landholding  Agency:  COB-BC 
Property  Number  329210064 
Status:  Unutilized 
Base  closure  Number  of  Units:  1 
Comment:  6,137  sq.  ft.,  1  story,  possible 

asbestos,  most  recent  use-administration/ 

classroom. 
Bldg.  PO5602.  Fort  Dix 
8th  Street 

Ft  Dix  Co:  Burlington  NJ  08640- 
Landholding  Agency:  COE-BC 
Property  Number  329210065 
Status:  Unutilized 
Base  closure  Number  of  Units:  1 
Comment:  40.653  sq.  ft.  3  story,  not 

handicapped  accessible,  no  sprinkler/fire 
•    escape  doors  on  2nd/3rd  floors,  most 

recent  use — trainee  barracks. 
Bldg.  PO5603,  Fort  Dix 
8th  Street 

Ft  Dix  Co:  Burlington  NJ  08640- 
Landholding  Agency:  COE-BC  . 
Property  Nimiber  329210066 
Status:  Excess 

Base  closure  Number  of  Units:  1 
Comment:  40,653  sq.  ft,  3  story,  not 

handicapped  accessible,  no  sprinkler/ fire 

escape  doors  on  2nd/3rd  floors,  most 

recent  use — trainee  barracks. 
Bldg.  PO5604.  Fort  Dix 
8th  Street  &  Doughboy  Loop 
Ft  Dix  Co:  Burlington  N)  08640- 
Landholdlng  Agency:  COE-BC 
Property  Number  329210067 
Status:  Excess 

Base  closure  Number  of  Units:  1 
Comment:  12,194  sq.  ft.,  1  story,  presence  of 

asbestos,  most  recent  use — admin/supply 

building. 

SuitableAJnavailable 

New  York 

37  Nike  Houses 

New  York  01 

Tappan  Co:  Rockland  NY 

Landholding  Agency:  COE-BC 

Property  Numbers:  319011049, 319011070- 

319011105 
Status:  Excess 
BaseClostire 
Comment  897  sq.  ft,  1  story  wood  frame 

residences  on  concrete  slab. 
27  Dry  Hill  Family  Housing 
Route  3 

Watertown  Co:  Jefferson  NY  13601 
Landholding  Agency:  COB-BC 
Property  Numbers:  319030015-319030041 


Statiu:  Excess 
Base  Closure 

Comment:  816-1300  sq.  ft.,  1  story  wood 
frame  residences. 

Soitable/Unavaildble  Propertiea 

Pennsylvania 

12  Family  Houses 

CE.  Kelly  Support  Facility 

Finleyvllle  Area  Site  52,  S-lOl-Q 

Flnleyville  Co:  Washington,  PA  15332 

Location:  Route  88  to  Mineral  Beach  and  turn 

left 
Landholding  Agency:  COE-BC 
Property  Numbers:  319011407, 319011409- 

319011419 
Status:  Excess 
Base  Qosure 
Comment:  1  story  frame  residences,  possible 

asbestos 
12  Family  Houses 
Monroeville  Area  Site  25 
CE.  Kelly  Support  Facility 
Lindsay  Lane  R.D.  #2 
Monroeville  Co:  Allegheny,  PA  15239 
Landholding  Agency:  COE-BC 
Property  Niunbers:  319030051-319030062 
Status:  Excess 
Base  Closure 
Comment:  1  story  frame  residences  with 

playground  area,  possible  asbestos 

Land  (by  State) 

Pennsylvania 

CE.  Kelly  Support  Facility 
Flnleyville  Area  Site  52 
Flnleyville  Co:  Washington,  PA  15332 
Landholding  Agency:  COE-BC 
Property  Number  319011408 
Status:  Excess 
Base  Closure 

Conunent:  11.63  acres,  potential  utilities, 
most  recent  use — playground  area. 

Virginia — Harry  Diamond  Laboratories 

Harry  Diamond  Laboratories.  Woodbridge 
Facility  is  located  in  Prince  William  County. 
Virginia  22191.  The  Installation  is  scheduled 
for  closure  on  or  about  September  1994. 
Properties  shown  below  as  suitable/available 
will  be  available  at  that  time.  The  Army 
Corps  of  Engineers  has  advised  HUD  that 
some  properties  may  be  available  for  interim 
lease  for  use  to  assist  the  homeless  prior  to 
that  date. 

The  installation  consists  of  approximately 
76,000  square  feet  of  bcilities  that  have  been 
reviewed  by  HUD  for  suitability  for  use  to 
assist  the  homeless.  The  properties  that  HUD 
has  determined  suitable  and  which  are 
available  include  a  warehouse, 
communications  Eacilitles  and  miscellaneous 
focillties. 

For  specific  information  concerning  Harry 
Diamond  Laboratories,  please  contact 
Commander,  U.S.  Army  Laboratory 
Command,  ATTN:  AMSLC-MC  (Ms,  Ann 
Bamett),  2800  Powder  Mill  Road,  Adelphi, 
Maryland  20783-1145. 

SuitabWAvaildila  Propcrtiet 

Property  Number  329210060 
Type  Facility:  Communications/Electronic 
Facilities — 3  brick  structures. 

Property  Number  329210061 


Type  Facility:  Warehouse — 1  brick 

storehouse. 
Property  Number  329210062 
Type  Facility:  Miscellaneous  Pacllltle»— 3 

ncilitles  including  roads  and  a  vehicle 

park. 
Property  Number  329210063 
Type  Facility:  Multl-Purpose  Facilities— 2 

brick  structures  Including  an 

administrative  building. 

Suitable/Available  Propertiea 

Rhode  Island 

62  Bldgs.,  DavlsvlUe  Housing 
Navy  Drive 

Davisville  Co:  Kingston,  RI 02852- 
Landholding  Agency:  COB — BC 
Property  Number  329240003 
Status:  Excess 

Base  closure — Number  of  Units:  62 
Comment:  sq.  ft  varies,  2-8tory  wood  frame 
residences,  scheduled  to  be  vacated  8/93. 

16  Bldgs.,  Slatervllle  Housing 

Pound  Hill  Street 

N.  Smithfield  Co:  Providence,  RI  02895- 

Landholding  Agency:  COE-BC 

Property  Number  329240004 

Status:  Excess 

Base  closure — Number  of  Units:  16 

Comment:  1,100  sq.  ft.  each.  1-story  wood 

fr^me  residences,  scheduled  to  be  vacated 

8/93. 

Virginia 

Bldg.  4,  DMA  Hemdon 

925  Springvale  Rd. 

Great  Falls.  VA  22066 

Landholding  Agency:  COE-BC 

Property  Number  329240002 

Status:  Excess 

Base  closure— Number  of  Units:  1 

Conmient:  4,195  sq.  ft,  1 -story  concrete 
masonary  structure,  most  recent  use — 
admin.,  scheduled  to  be  vacated  01/94. 

Washington 

28  Bldgs.,  Youngslake  Housing 
Near  116th  St,  SE  ft  192nd  St 
Renton  Co:  King,  WA 
Landholding  Agency:  COE-BC 
Property  Number  329240006 
Status:  Excess 

Base  closure— Number  of  Units:  28 
Comment:  1184-1392  sq.  ft.,  3-bedroom 
residences,  scheduled  to  be  vacated  8/93. 

Indiana 

Land-^lant  II 

Indiana  Army  Ammunition  Plant 

Charleston  Co:  Clark.  IN  47111- 

Landholding  Agency:  COB-BC 

Property  Number  329220004 

Status:  Excess 

Base  closure — Number  of  Units:  1 

Comment:  858.63  acres.  34  acres  subj.  to 
flooding,  access  over  private  prof)erty  by 
easement  of  roadway,  manufac  focility  on 
site  not  operative  for  20  yrs.,  scheduled  to 
be  vacated  11/92. 

Unmitabia 

Illinois 

Bldg.  117,  Hangar 

Fort  Sheridan  Co:  Lake.  IL  60037-6000 
Landholding  Agency:  COB-BC 
Property  Number  329230001 


Status:  Excess 

Base  closure— Number  of  Units:  1 

Reason:  Within  airport  runway  clear  zone 

Land  (by  State) 

Florida 

Cape  St.  George  Reservation 

Fort  Rucker,  AL  Installation  «12050 

Apalachicola  Ck):  Franklin  G  C  FL  32320- 

Landholding  Agency:  COE-BC 

Property  Number  329140001 

Status:  Unutilized 

Base  closure — Number  of  Units:  1 

Reason:  Flood  way — Other 

Comment:  Inaccessible 
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DEPARTMENT  OF  THE  irffERIOR 

Bureau  of  Land  Management 

[CA-060-43-71 22-08-0063;  CACA  28709] 

Public  Scoping  Notice  for  the  Addition 
of  loinds  to  the  Study  Area  for  the 
Proposed  Expansion  of  the  U.S. 
Army's  National  Trainlrtg  Center  at  Fort 
Irwin,  San  Bernardino  County,  CA 

agency:  Bureau  of  Land  Management, 
Interior  (Lead  Agency);  U.S.  Army 
National  Training  Center  (Cooperating 
Agency). 

ACTION:  Notice  of  public  scoping  for 
addition  of  lands  to  existing  study  area. 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management  is 
accepting  public  comment  to  identify 
issues  of  concern  on  a  change  to  the 
existing  Study  Area  for  the  pending 
Environmental  Impact  Statement  (EIS) 
on  the  U.S.  Army  proposal  to  expand 
the  National  Training  Center,  Fort  Irwin, 
California.  This  notice  adds  an  area  of 
approximately  160,200  acres  to  the 
existing  Study  Area.  All  of  this  added 
acreage  is  within  areas  currently  under 
the  control  and  jurisdiction  of  the 
Department  of  the  Navy,  specifically 
within  portions  of  the  Naval  Air 
Weapons  Station — China  Lake 
Randsburg  and  Mojave  B  test  ranges. 
The  Nav7  lands  are  adjacent  to  and  west 
of  the  current  NTC  boundary.  As  a  part 
of  the  proposed  NTC  expansion,  the 
Army  proposes  a  joint  use  of  the  current 
Navy  withdrawn  public  lands. 
A  June  1985  Army  Land  Use 
Requirements  Study  (LURS)  determined 
the  need  for  expansion  of  the  current 
642,000  acre  NTC  located 
approximately  40  miles  north  of 
Barstow,  California.  Under  a  June  1988 
Memorandum  of  Agreement,  BLM  and 
the  Army  NTC  have  been  involved  in 
preparation  of  an  EIS  for  the  proposed 
expansion. 


The  initial  1988  Army  proposal  was 
to  expand  generally  to  the  south  into 
Coyote  Basin,  which  involved  the 
proposed  withdrawal  of  approximately 
250,000  acres  of  public  lands  in  that 
area.  A  draft  EIS  was  initiated.  BLM 
published  a  public  scoping  notice  for 
the  proposal  on  August  22, 1988  and 
initial  scoping  meetings  were  held.  On 
October  1, 1991  approximately  265,400 
acres  of  public  lanas  (the  initial 
expansion  Study  Area)  were  segregated, 
for  a  two  year  period,  from  mineral 
entry  based  on  the  withdrawal 
application  received  from  the  Army. 

The  desert  tortoise  was  listed  as 
threatened  on  April  2, 1990  and 
consultation  under  section  7  of  the 
Endangered  Species  Act  of  1973  was 
initiated  in  April  1991.  In  October  1991 
the  USFWS  developed  a  draft  biological 
opinion  which  concluded  that  the 

[)roposed  southern  expansion  would 
ikely  jeopardize  the  continued 
existence  of  the  threatened  desert 
tortoise.  The  draft  biological  opinion 
suggested  consideration  of  an  easterly 
expansion  of  the  NTC  as  a  reasonable 
and  prudent  alternative.  The  formal 
consultation  process  with  USFWS  was 
suspended. 

On  February  12, 1992  an  additional 
229,200  acres  of  pubhc  lands  in  the 
Silurian  Valley  area  were  segregated 
from  mineral  entry  in  response  to  an 
amended  Army  withdrawal  application. 
On  March  25. 1992  BLM  pubhshed  a 
notice  of  scoping  for  the  lands  added  to 
the  expansion  study  area.  At  that  time, 
the  total  expansion  study  area  involved 
approximately  494,600  of  public  lands. 
Concurrent  with  that  public  scoping. 
Army  conducted  additional  tortoise 
studies  in  the  North  Alvord  Slope  area 
from  January  through  September  1992. 
Based  on  the  results  of  that  data,  and  the 
draft  USFWS  jeopardy  biological 
opinion,  the  Army  redesigned  the 
expansion  proposal. 

in  September  1992,  the  Army 
identified  a  new  expansion  proposal 
which  was  referred  to  as  the  "Silurian- 
Mojave  B".  This  new  expansion 
proposal  involves  approximately 
327,000  acres  of  proposed  public  land 
withdrawal  in  the  Silurian  Valley  area 
east  of  the  NTC,  an  additional  2,560 
acres  along  the  southwest  NTC 
boundary,  and  proposed  joint  use  of 
approximately  160,200  acres  of  lands 
currently  under  jurisdiction  of  the 
Department  of  the  Navy  in  the 
Randsburg  Wash  and  Mojave  B  test 
ranges  west  of  the  NTC.  The  total 
proposed  expansion  therefore  involves 
approximately  490,000  acres.  With  the 
identification  of  this  new  expansion 
proposal,  the  total  expansion  Study 
Area  is  approximately  644,000  acres. 


On  November  6, 1992  the  BLM 
requested  that  USFWS  reinitiate  formal 
consultation  and  render  a  biological 
opinion  on  the  new  expansion  proposal. 
Tbe  request  for  consultation  was 
qualified,  with  respect  to  proposed  NTC 
use  of  Navy  lands,  to  state  that  Navy 
concurrence  with  the  proposed  joint  use 
will  be  reqtiired  to  make  the  expansion 
proposal  viable  with  respect  to  the 
NTC's  maneuver  acreage  requirements. 
Concurrent  with  this  public  scoping,  the 
Department  of  the  Navy,  Naval  Air 
Weapons  Station-China  Lake  will 
complete  a  missions  compatibility 
analysis  to  determine  the  viability  of 
joint  use  with  the  NTC.  Based  on  that 
analysis,  the  Navy  role  and  participation 
in  the  EIS  process  will  be  determined. 

The  public  is  invited  to  provide 
additional  scoping  issues  for  the  new 
proposed  expansion  proposal  involving 
proposed  Army  use  of  Navy  lands. 
Known  issues  within  the  area  are 
wildlife  including  desert  tortoise  and  its 
habitat,  sensitive  plants,  cultural 
resources,  and  mission  compatibility  of 
ciurent  Navy  uses  and  proposed  Army 
use. 

Specific  expansion  alternatives  for  the 
EIS  will  be  finalized  at  the  conclusion 
of  this  public  scoping  opportunity.  The 
current  Army  proposed  expansion, 
specifically  the  proposed  use  of 
Department  of  the  Navy  lands,  is  not 
considered  an  EIS  alternative  at  this 
time.  A  decision  on  its  status  as  an 
alternative  is  pending  completion  of  the 
Navy  missions  compatibility  analysis. 

Information  and  maps  on  the  project 
background  and  ciirrent  expansion 
proposal  are  available  at  the  address 
listed  below. 

DATES:  Scoping  comments  on  the 
addition  of  the  Navy  lands  proposed  for 
joint  use  by  the  Army  must  be 
postmarked  no  later  than  March  8, 199^. 
ADDRESSES:  Written  comments  should 
be  sent  to  Mike  DeKeyrel,  Bureau  of 
Land  Management,  150  Coolwater  Lane, 
Barstow,  CA  92311;  (619)  256-3591. 

Dated:  January  21, 1993. 
Karla  K  JI.  Swanstm, 
Area  Manager. 
(FR  Doc.  93-2197  Filed  1-28-93;  8:45  am) 

BILUHa  CODE  4130-40-M 


Closure  Order— Atlas  Superfund  Site 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Approximately  435  acres  of 
public  lands  disturbed  by  the 
abandoned  Atlas  mine  and  mill,  which 
includes  the  Environmental  Protection 
Agency's  Superfund  site  boundary  for 
the  Atlas  Mine  Operable  Unit  located 
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within  San  Benito  and  Fiaano  Counties, 
in  the  HoUistOT  Resource  Area. 
Bakenfield  District.  California,  are 
hereby  closed  to  entry  and  all  public 


use. 


SUMMARY:  This  action  amends  the 
closure  order  published  in  the  Federal 
tegister  VoL  53,  No.  246.  page  51590  on 
December  22. 1988,  whidi  closed  off 
200  acres  of  public  land  at  the  Atlas 
Mine.  This  expanded  closure  order  will 
eliminate  all  on  site  public  access 
within  the  entire  boundary  of  the  Atlas 
Superfund  site  operable  unit.  This 
action  is  necessary  to  comply  with  the 
need  to  preclude  all  public  \ise  of  a 
Superfund  site  until  the  selected 
remedy  has  been  applied  and  EPA 
determines  the  risk  to  humans  has  been 
reduced  to  an  administratively 
determined  level.  The  site  boundary 
encompasses  areas  that  have  been 
disturbed  by  the  past  mining  operation 
and  are  under  EPA  jurisdiction  per  the 
CERCLA  regulation  for  future  site 
reclamation.  This  area  is  hereby  closed 
to  all  public  entry  and  use  and  this 
closure  is  in  effect  on  all  public  lands 
described  below  (A  man  depicting  the 
closure  can  be  viewed  at  the  Hollister 
Resource  Area  Office). 

Sections  29.  30.  31,  ft  32.  T.  IBS.,  R.13B.. 
M.D  M.  SecUon  25,  T.  18S.,  R.  12E..  M.D.M. 

SUPPLEMBlTAflY  MFOMiATlON:  This  order 
is  necessary  for  the  protection  of  public 
health.  Soils  on  the  mine  site  contain 
hi^  concentration  of  asbestos  fibers. 
Inhaling  asbestos  Gbers  is  known  to 
increase  the  risk  of  lung  cancer  and 
other  respiratory  diseases.  When  the 
surface  of  the  mine  site  is  disturbed  by 
vehicles  or  foot  traffic,  a  fine  powered 
dust  containing  ariiestos  fibers  is 
released  into  the  air.  Because  of  health 
hazards  associated  with  asbestos  this 
site  has  been  placed  on  the  Environment 
Protection  Agency's  National  Priorities 
List  (Superfund).  All  access  trails  which 
enter  the  site  have  been  fenced  posted 
with  closed  area/asbestos  warning  signs. 
The  White  Creek  Road,  which  bisects 
the  mine  site  will  be  gated  and  locked 
to  restrict  public  use.  This  closure  is 
issued  under  the  authority  of  43  CFR 
8364.0-7.  Federal.  State,  and  County 
Employees  and/or  their  contractors 
while  requiring  ingress  and  egress  and 
individuals  in  possession  of  written 
authorization  from  the  Hollister 
Resource  Area  Manager  shall  be  exempt 
from  this  closure  order. 
DATES:  This  order  is  in  effect 
immediately  and  Is  in  effect  until  the 
order  is  canceled,  amended,  or  replaced. 
FOR  HJRTHBI  ■gWIATIOH  CONTACT: 
Robert  E.  Beehler.  Area  Manager. 
Hollister  Resource  Area.  Bureau  of  Land 


Management.  20  Hamihoa  Court. 
HoUistsr.  CA  05023:  talephooe  (408) 
637-8183. 

Dated:  January  21, 1993. 
Robert  B.  Bfldiler. 

Ana  Manager. 

(PR  Doc.  »:»-2126  Filed  l-2ft-S3;  S;45  am] 


(CO-010-0»-4320-02] 

Craig  Dtotilct  Qraiing  ArtvtMry  Board 
Maating 

Time  and  Date:  February  16, 1993  at 
10  a.m. 

P7ac8.-  Cnig  District  Office,  455 
Emerson  Street.  Craig.  Colorado  8162S. 

Status:  Open  to  the  public,  interested 
persons  may  make  oral  statemmits 
between  10  a.m.  and  11  a.m..  or  may  file 
written  statements. 

Matters  to  be  Considered: 

1.  Election  of  officers. 

2.  Pn^ect  presentations. 

3.  Woibm. 

4.  Advisory  Board  Well  funded  {KMition. 

5.  Dump  truck  discussion. 

Ck>ntact  Person  for  More  Information: 
Jim  Andersen,  Craig  District  Office,  455 
Emerson  Street,  Craig,  Colorado  81625- 
1129.  Phone:  (303)  824-8261. 

Dated:  January  B,  1993. 

KMiefl  fV.  3GBIMKIBK. 

Assodato  District  Uanager. 

[PR  Doc.  03-2106  Filed  l-2»-93:  8:45  afm) 

BajjNe  COM  oio-ge-M 

(NV-930-4310-0S;  »M1568-3q 

Raatty  Action;  Laaaa/Purchaaa  for 
Racraatlon  and  Public  Purpoa«a,  Clark 
County,  NV 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  R&PP  lease/purchase  of  public 

lands  in  Clark  County. 

SUMMARY:  The  following  described 
public  land  in  Las  Vegas.  Qark  County, 
Nevada  has  been  examined  and  found 
suitable  for  lease/purchase  for 
recreational  or  public  purposes  under 
the  Recreation  and  Public  Purposes  Act, 
as  amended  (43  U.S.C.  869  et seq).  The 
Clark  Coimty  School  District  proposes 
to  use  the  land  in  order  to  expand  the 
adjacent  senior  high  school  site.  A  R&PP 
lease  was  issued  to  the  Clark  County 
Sdiool  District  fior  the  adjacent  35  acre 
school  site  on  March  10. 1992. 

Mwal  DiaMo  MarMJMi,  Wereda 

T.  22  S..  R.  61  B.. 
Sec  23.  NBveiSB\bSS\M4WV«. 
NV^SWV^SBVhNWV^ 


Cont<*n>"8  7V^  acres  more  or  lass. 

The  land  Is  not  required  for  any 
Federal  piupose.  Hie  lease/purchase  is 
consistent  with  the  Bureau's  planning 
for  this  area  and  would  be  in  the  pubBc 
interest 

The  lease  and/or  patent,  when  issued, 
will  be  sub^  to  the  provisions  of  the 
Recreation  and  Pubbc  Purposes  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  will  contain  the 
following  reservation  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  caiuus  constructed  by  the  authority 
of  the  United  States.  Act  of  August  30, 
1980,  28  Stat.  391. 43  U.S.C.  945. 

2.  All  mifwraly  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  proapect  for,  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe. 

and  will  be  subject  to: 

1.  An  easement  for  streets,  roads, 
public  utilities  and  flood  control 
purposes  in  accordance  with  the 
transportation  plan  for  Clark  County/the 
City  of  Las  Vegas. 

2.  Those  rights  for  a  12.5  KV 
distribution  line  which  have  been 
granted  to  Nevada  Power  Company  bv 
permit  No.  N-15291  under  the  Act  of 
Octdier  21. 1976. 

Detailed  information  concerning  this 
adtion  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  District.  4765 
W.  Vegas  Drive.  Las  Vegas,  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws.  Including  the  general  mining  laws, 
except  for  lease  or  purchase  under  the 
Recreation  and  Public  Purposes  Act. 
leasing  under  the  mineral  leasing  laws 
and  disposals  under  the  mineral 
material  laws. 

For  a  period  of  45  da>-8  from  the  data 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Las  Vegas  District,  P.O.  Box 
26569,  Las  Vegas,  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director. 

In  the  absence  of  any  adverse 
comments,  the  dassification  of  the 
lands  described  In  this  Notice  will 
become  effective  60  days  from  the  d^e 
of  publication  in  the  Federal  Registar. 
The  land  wilt  not  be  offered  for  lease/ 
purdiasa  until  after  the  clessificatiai 
oecomee  efiiective. 
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Dated:  January  20, 1993. 
Ben  F.  Collins. 

District  Manager,  Las  Vegas,  NV. 
[FR  Doc.  93-2133  Filed  1-28-93  8:45  am] 

BIUMO  CODE  4310-HC-M 

[NV-930-4210-05:  M-«6714] 

Realty  Action;  Lease/Purchase  for 
Recreation  and  Public  Purposes  Clark 
County,  NV 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  R&PP  lease/purchase  of  public 
lands  in  Clark  County. 

SUMMARY:  The  following  described 
public  land  in  Las  Vegas,  Clark  County, 
Nevada  has  been  examined  and  found 
suitable  for  lease/purchase  for 
recreational  or  public  purposes  under 
the  Recreation  and  Public  Purposes  Act, 
as  amended  (43  U.S.C  869  et  seq.).  The 
Clark  County  School  District  proposes 
to  use  the  land  for  construction  of  a 
senior  high  school  site. 

Mount  Diablo  Meridian,  Nevada 

T.  19  S.,  R.  59  E.. 
Sec.  24.  SEV4NEV4SEV1, 

E'/zNE'ANE'ASE'/i.  SEV«SEV4, 

W'/iiNEV4SEV4. 
Containing  75  acres  more  or  less. 

The  land  is  not  required  for  any 
Federal  purpose.  The  lease/purchase  is 
consistent  with  the  Bureau's  planning 
for  this  area  and  would  be  in  the  public 
interest. 

The  lease  and/or  patent,  when  issued, 
will  be  subject  to  the  provisions  of  the 
Recreation  and  Public  Purposes  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  will  contain  the 
following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 
1890,  26  Stat.  391,  43  U.S.Q  945. 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe. 

and  will  be  subject  to: 

1.  An  easement  for  streets,  roads, 
pubhc  utilities  and  flood  control 
purposes  in  accordance  with  the 
transportation  plan  for  Clark  County/the 
Qty  of  Las  Vegas. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  District,  4765 
W.  Vegas  Drive,  Las  Vegas,  Nevada. 


Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  purchase  under  the 
Recreation  and  Public  Purposes  Act, 
leasing  under  the  mineral  leasing  laws 
and  disposals  under  the  mineral 
material  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Las  Vegas  District,  P.O.  Box 
26569,  Las  Vegas,  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director. 

In  the  absence  of  any  adverse 
comments,  the  classification  of  the 
lands  described  in  this  Notice  will 
become  effective  60  days  6t>m  the  date 
of  publication  in  the  Federal  Register. 
The  land  will  not  be  offered  for  lease/ 

C chase  until  after  the  classification 
omes  effective. 

Dated:  January  19, 1993. 
Ben  F.  Collins. 

District  Manager.  Las  Vegas,  NV. 

IFR  Doc  93-2134  Filed  1-28-93;  8:45  ami 

BIUJNO  COOC  4910-MC-M 


PD-01 0-4333-02] 

Recreation  Management  Restrictions; 
Boise  District,  ID 

AGENCY:  Boise  District,  Bureau  of  Land 
Management,  E)epartment  of  the 
Interior. 

ACTION:  Notice  is  given  that  the 
emergency  drought  closure  in  the 
Owyhee  Front  Special  Recreation 
Management  Area  {effective  May  13, 
1992)  which  limited  the  size  of 
organized  recreational  events  is  hereby 
rescinded.  The  15-person  maximum 
group  size  restriction  no  longer  applies. 

SUMMARY:  Because  of  extreme  drought 
conditions  in  1992,  it  was  necessary  for 
the  Owyhee  Resouirce  Area  of  the  Boise 
District  to  temporarily  restrict  the  size  of 
organized  recreation  events  in  the 
Owyhee  Front  Special  Recreation 
Management  Area  (SRMA)  to  a 
maximum  of  15  persons  to  reduce  the 
potential  for  demiage  to  soil  and 
vegetative  resources.  Precipitation  for 
the  winter  of  1993  is  at  or  above  normal 
for  those  lands  affected  by  the  Owyhee 
Front  SRMA.  Permit  applications  for  all 
types  of  competitive  recreational  events 
and  for  events  involving  50  or  more 
vehicles  will  be  accepted  beginning 
February  15, 1993.  The  authorization  of 
recreational  group  events  will  be 
considered  on  a  case-by-case  basis  in 


accordance  with  standards  and 
procedures  estabUshed  by  the  BLM 
Special  Recreation  Permit  Policy  (43 
CFR  part  8372).  The  public  is 
encouraged  to  make  use  of  the  existing 
recreational  facilities  at  the  Hemingway 
Butte,  Rabbit  Creek  and  Fossil  Creek 
Trailheads  whenever  possible. 
ADDRESSES:  The  Boise  District  Office  is 
located  at  3948  Development  Avenue, 
Boise,  Idaho  83705. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jay  Carlson,  Owyhee  Area  Manager, 
Boise  District,  BLM  at  (208]  384-3430. 

Dated:  January  20, 1993. 
R^Schmitt. 

Associate  District  Manager,  Boise  District. 
(FR  Doc.  93-2127  Filed  1-28-93;  8:45  am] 
MXMQ  COOe  491»^M)-H 


[NM-«40-03-4730-12] 

Notice  Of  HIIng  of  Plats  of  Survey;  New 
IMexico 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  plats  of  survey  described 
below  are  scheduled  to  be  officially 
filed  in  the  New  Mexico  State  Office, 
Bureau  of  Land  Management,  Santa  Fe, 
New  Mexico,  on  February  19, 1993. 

New  Mexico  Principal  Meridian,  New 
Mexko 

T.  18  N.,  R.  15  W.,  Accepted  November  30. 

1992,  for  Croup  844  NM. 
T.  17  N.,  R.  15  W.,' Accepted  November  30, 

1992,  for  Group  843  NM. 
T.  18  S.,  R  4  W.,  Accepted  December  15, 

1992,  for  Group  906  NM. 
T.  10  N.,  R.  16  W.,  Accepted  December  15, 

1992,  for  Group  746  NM. 

Supplementals 

T.  18  S..  R.  4  W..  Accepted  December  15. 

1992. 
T.  8  S..  R.  13  W..  Accepted  December  15. 

1992. 
T.  17  N.,  R.  14  W.,  Accepted  December  15, 

1992. 
T.'26  S..  R  3  E..  Accepted  December  15, 

1992. 

If  a  protest  against  a  survey,  as  shown 
on  any  of  the  above  plats  is  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest.  A  plat  will 
not  be  officially  filed  until  the  day  after 
all  protests  have  been  dismissed  and 
become  final  or  appeals  from  the 
dismissal  affirmed. 

A  person  or  party  who  wishes  to 
protest  against  a  survey  must  file  with 
the  State  Director,  Bureau  of  Land 
Management,  a  notice  that  they  wash  to 
protest  prior  to  the  proposed  official 
filing  date  given  above. 
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A  statement  of  reasons  for  a  protest 
may  be  filed  with  the  notice  of  protest 
to  the  State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  (30)  days  after  the 
proposed  official  filing  date. 

The  above-list  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

These  plats  will  be  in  the  open  files 
of  the  New  Mexico  State  Office,  Bureau 
of  Land  Management.  P.O.  Box  27115. 
Santa  Fe,  New  Mexico  87502-0115. 
Copies  may  be  obtained  from  this  office 
upon  payment  of  $2.50  per  sheet. 
lohn  H.  Whiting. 
Acting  Chief,  Cadastral  Survey. 
IFR  Doc  93-2146  Filed  1-28-93;  8:45  ami 

BILUNQ  COOE  4310-FB-M 


Rsh  and  Wildlife  Sarvice 

Availability  of  a  Draft  Racovary  Plan 
for  Oeaart  Pupfiah  for  Review  and 
Comment 

agency:  Fish  and  Wildhfe  Service, 
Interior. 

ACTION:  Notice  of  document  availability 
and  public  comment  period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  aniwunces  the 
availability  for  public  review  of  a  draft 
recovery  plan  for  the  desert  pupfish 
[Cyprinodon  wacularius).  This  fish 
occurs  in  Quitobaquito  Springs. 
Arizona:  Salton  Sink,  California;  El 
Doctor,  Laguna  Salada,  and  Cerro  Prieto 
in  Baja  California,  Mexico;  and  Rio 
Sonoyta  in  Sonora,  Mexico.  The  Service 
solicits  review  and  comment  from  the 
public  on  this  draft  plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
March  30, 1993,  to  receive  consideration 
by  the  Service. 

EFFECTIVE  DATE:  Persons  wishing  to 
review  the  draft  recovery  plan  may 
obtain  a  copy  by  contacting  the  U.S. 
Fish  and  Wildlife  Service.  3616  West 
Thomas  Rd.,  suite  6,  Phoenix,  Arizona 
85019.  Written  comments  and  materials 
regarding  the  plans  should  be  addressed 
to  the  Field  Supervisor  at  the  above 
address.  Comments  and  materials 
received  are  available  on  request  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  MFORMATION  COMTACT. 

Sally  Stefferud.  Fish  and  Wildlife 
Service  Biologist:  Telephone  (602)  379- 
4720  (see  ADDRESSES). 


SUPPLGMefTARV  MFOfMATKM: 
Background 

Rattoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  Service's 
endangered  species  program.  To  hdp 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare  recovery  plans  for 
most  of  the  listed  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for 
conservation  of  the  species,  estabhsh 
criteria  for  the  recovery  levels  for 
dowrnlisting  or  dehsting  them,  and 
estimate  time  and  cost  lor  implemention 
the  recovery  measures  needed. 

The  Endangered  Species  Act  of  1973 
(Act),  as  amended  (16  U.S.C.  1531  at 
seq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particulfu-  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988.  requires  that  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
Recovery  Plan.  The  Service  and  other 
Federal  Agencies  will  also  take  these 
comments  into  account  in  the  course  of 
implementing  approved  recovery  plans. 

The  desert  pupfish  is  an  endangered 
species  which  exists  in  Quitobaquito 
Springs,  Arizona;  Salton  Sink, 
California;  El  Doctor,  Laguna  Salada, 
and  Cerro  Prieto  in  Baja  California, 
Mexico;  and  Rio  Sonoyta  in  Sonora, 
Mexico.  The  species  occurs  in  springs, 
streams,  marshes,  and  shallow  margins 
of  larger  lakes  and  rivers.  Habitat  loss 
and  degradation,  competition  and 

Eredation  by  exotic  fishes,  and  pollution 
ave  eliminated  desert  pupfish 
throughout  most  of  its  historic  range 
and  threaten  Its  continued  existence. 

The  recovery  goals  are  to  secure, 
maintain  and  replicate  all  extant  natural 
populations,  acquire  natural  habitats, 
and  to  establish  replicates  in  the  most 
natural  habitats  within  the  probable 
historic  range.  Further  objectives 
include  determination  of  habitat  and 
biological  criteria,  acquisition  of  life 
history  information,  development  and 
implementati(Mi  of  genetic  protocol, 
population  monitoring,  and  information 
and  education. 

The  desert  pupfish  recovery  plan  has 
already  undergone  technical  review. 
The  plan  will  be  issued  as  final 
following  incorporation  of  comments 
and  materials  received  during  this 
comment  period. 


Public  Comnients  Solicited 

The  Service  solicits  written  comments 
on  the  recovery  plan  described.  All 
comments  received  by  the  date  specified 
above  will  be  considered  prior  to  the 
approval  of  the  plan. 

Authority:  The  authority  for  this  actioa  b 
section  4(f)  of  the  Endangered  Species  Act. 
16  U.S.C  1533(f). 

Dated:  January  IS,  1993. 
James  A.  Young, 
Acting  Reffonal  Director. 
[FR  Doc  93-2108  Filed  1-28-93;  8:45  am| 
BCLMQ  COOK  4M»-aB-M 


AvaUabiHty  of  a  Draft  Finding  Of  No 
Signiflcant  Impact  and  Envlronmenlal 
Aaaaaamant  for  Moreno  Highlanda 
Boundary  Annandmant  to  the 
Stephana'  Kangaroo  Rat  Inddantai 
Take  Permit  for  RtvaraMa  County.  CA 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACnON:  Notice. 

SUMMARY:  This  notice  advises  the  public 
that  a  draft  Finding  of  No  Significant 
Impact  (FONSI)  for  Moreno  Highlands, 
one  of  23  study-area  boundary 
modifications  to  a  permit  allowing 
incidental  take  of  the  endangered 
Stephens'  kangaroo  rat  (Dipodomys 
Stephens!)  (SKR)  in  Riverside  County, 
California,  is  available  for  public 
review.  Also  available  is  an 
Environmental  Assessment  (EA).  This 
notice  is  provided  pursuant  to  40  CFR 
1501.4(e)(2). 

DATES:  The  draft  FONSI  and  EA  are 
available  for  public  review  until  Mardi 
1, 1993. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  FONSI  and  EA  may  obtain  a 
copy  by  contacting  the  Carlsbad. 
California  Field  Office.  2730  Loker  Ave. 
West.  Carlsbad,  California,  619-431- 
9440.  Documents  will  be  available  for 
public  inspection  during  normal 
business  hours  (8  a.m.  to  4:30  p.m.). 
Any  comments  concerning  the  draft 
FONSI  and  EA  should  be  submitted  to 
the  Carlsbad,  California  Field  Office. 
Please  reference  permit  number  PRT- 
739678  with  your  comments. 
FOR  FURTMER  INFORMATIOM  CONTACT: 
Mr.  John  Bradley  at  the  above  Carlsbad, 
California  Field  Office. 
SUPPLEMENTARY  MFORMATION:  The 
County  (rf  Riverside,  California,  and  the 
other  permittees  under  PRT-739678 
have  applied  to  the  Fish  and  Wildlife 
Service  for  a  proposed  amendment  to 
their  existing  incidental  take  {>ermit  that 
would  authorize  changes  in  the 
Stephens'  kangaroo  rat  (SKR)  reserve 
study  area  boundaries.  These  dianges. 
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known  as  the  "second-round  boundary 
modifications"  would  change  the  areas 
where  incidental  take  is  allowed  under 
the  permit.  They  would  not  increase  the 
amoimt  of  authorized  incidental  take. 
The  Moreno  Highlands  amendment 
(San  Jacinto  (SJ-1))  is  one  of  23 
boimdary  modifications  proposed  by  the 
permittee.  This  study  area  is  the  largest 
(21,530  acres)  of  the  potential  reserve 
sites  identified  in  the  SKR  short-term 
Habitat  Conservation  Plan  and  contains 
the  second  largest  amount  of  occupied 
habitat  (2,225  acres).  Over  90  percent  of 
the  study  area's  occupied  SKR  habitat 
and  over  60  percent  of  its  total  area  are 
under  public  ownership  and  are 
managed  by  the  Cahfomia  Department 
of  Fish  and  Game  and  the  California 
Department  of  Parks  and  Recreation. 
The  Proposed  action  for  the  Moreno 
Highlands  boundary  modification 
would  result  in  the  reduction  of  the  size 
of  the  study  area  by  up  to  2,494  acres 
(12  percent)  and  the  amount  of  occupied 
habitat  in  the  study  area  by  82  acres 
(less  than  4  percent). 

Dated:  January  22, 1993. 
John  H.  Dodwl, 
Acting  Regional  Director. 
IFR  Doc.  93-2109  Filed  1-28-93;  8:45  am) 
BIUJNG  COOe  4910-6S-H 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Dockat  No.  32232] 

Burlington  Northern  Railroad 
Company— Trackage  Rights 
Exemption— Trinidad  Railway,  Inc. 

Trinidad  Railway,  Inc.  has  agreed  to 
grant  local  trackage  rights  to  Burlington 
Northern  Railroad  Company  over 
approximately  29.9  miles  of  rail  line, 
between  milepost  0.0  at  Jansen,  CO,  and 
the  end  of  the  line  at  or  near  New  Elk 
Mine,  CO,  at  approximately  milepost 
29.9.  The  trackage  rights  were  to  become 
effective  on  January  22, 1993. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not  stay  the 
transaction.  Pleadings  must  be  filed 
with  the  Commission  and  served  on: 
Peter  M.  Lee,  Burlington  Northern 
Raibxtad  Co.,  3800  Continental  Plaza. 
Fort  Worth,  TX  76102. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
pursuant  to  Norfolk  and  Western  Ry. 
Co.— Trackage  Rights— BN.  354  I.CC. 
605  (1978),  as  modified  in  Mendocino 


Coast  Ry.,  Inc. — Lease  and  Operate,  360 
I.CC.  653  (1980). 

Decided:  January  25, 1993. 

By  the  Commission,  David  M.  Konadmik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland.  Jr.., 
Secretary. 

IFR  Doa  93-2167  Filed  1-28-93;  8:45  am] 
BtLUNO  CODE  7MS-*t-H 

[DockM  No.  AB-6  (Sub4to.  344X)] 

Burlington  Northern  Railroad  Ca; 
AtMndonment  Exemption;  In  Thurston 
County,  WA 

Burlington  Northern  Railroad 
Company  (BN)  has  filed  a  notice  of 
exemption  under  49  CFR  part  1152 
subpart  F — Exempt  Abandonments  to 
abandon  its  14.42-mile  line  of  railroad 
between  Yelm  (milepost  25,55)  and 
Tenino  (milepost  40.18),  in  Thurston 
County,  WA,  including  the  stations  of 
Ranier  (milepost  31.1),  Wetico  (milepost 
32.9)  and  West  Tenino  (milepost  40.0). 

BN  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  any  overhead  traffic  on 
the  line  can  be  rerouted  over  other  Unes; 
(3)  no  formal  complaint  filed  by  a  user 
of  rail  service  on  the  line  (or  by  a  State 
or  local  government  entity  acting  on 
behalf  of  such  user)  regarding  cessation 
of  service  over  the  line  either  is  pending 
with  the  Commission  or"with  any  U.S. 
District  Court  or  has  been  decided  in 
favor  of  the  complainant  within  the  2- 
year  period;  and  (4)  that  the 
requirements  at  49  CFR  1105.7(b).  49 
CFR  1105.8(c),  49  CFR  1105.11,  49  CFR 
1105.12  (newspaper  publication)  and  49 
CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.CC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on  March  1, 
1993,  unless  stayed  pending 
reconsideration.'  Petitions  to  stay  that 


do  not  involve  environmental  issues,' 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(cK2).>  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29  must  be  filed  by  February 
8, 1993.^  Petitions  to  reopen  and 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  filed  by 
February  18, 1993,  with:  Office  of  the 
Secretaiy  Case,  Control  Branch. 
Interstate  Commerce  Commission. 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to  BN's 
representative:  Sarah  J.  Whitley, 
Attorney,  Burlington  Northern  Railroad 
Company,  3800  Continental  Plaza,  777 
Main  Street,  Fort  Worth.  TX  76102. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

BN  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environmental  and 
historic  resources.  SEE  will  prepare  and 
issue  an  environmental  assessment  (EA) 
by  February  3, 1993.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  writing 
to  SEE  (Room  3219.  hiterstate 
Commerce  Commission,  Washington. 
DC  20423)  or  by  calling  Elaine  Kaiser. 
Chief  of  SEE,  at  (202)  927-6248. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA  is 
available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/trail  banking 
conditions  will  be  imposed,  where' 
appropriate  in  a  subsequent  decision. 

Decided:  January  21, 1993. 

By  the  Conunission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 

IFR  Doc.  93-2168  Piled  1-28-93;  8:45  am)   ' 
SaxmO  COOC  7035-«1-M 


'  Pursuant  to  49  CFR  llS2.(dM2).  the  railroad 
must  file  a  verified  notice  with  the  Commission  at 
least  SO  days  l>efore  abandonment  or 
discontinuance  is  to  be  consummated.  BN  Indicated 
in  its  verified  notice  a  proposed  coiuummation  date 
of  February  25, 1993:  however,  because  the  verified 
notice  was  not  filed  until  January  11, 1993, 
consummation  should  not  take  place  prior  to  March 


2, 1993.  BN's  representative  has  confirmed  the 
corrected  consummation  date. 

*  Ordinarily,  a  stay  will  t>e  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Energy  and  Environment  (SEE)  in  its 
independent  investigation)  cannot  tw  made  prior  to 
the  effective  dale  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Setvice  Rail  Lines.  S  I.CC2d 
377  (1989).  Any  entity  seeking  a  stay  involving 
envirormiental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

'  See  Exempt,  of  Bail  Abandonment — Offers  of 
Finan.  Assist..  4  I.C.C2d  164  (1987). 

^The  Commission  will  accept  a  late-filed  trail  us* 
request  as  long  as  it  retains  )urisdict>on  to  do  so. 
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(Dodnt  Na  AB-167  (Siib-Na  11(NX)] 

Consolidated  Rail  Corp.;  Abandonment 
Exemption;  Between  Valparaiso  and 
Gary,  IN 

Consolidated  Rail  Corporation 
(Conrail)  has  filed  a  notice  of  exemption 
under  49  CFR  part  1152  subpart  F— 
Exempt  Abanaonments  to  abandon 
approximately  17.B  miles  of  rail  line 
between  milepost  ±424.0  at  Valparaiso, 
and  milepost  ±441.8  at  Gary  (Tolleston). 
in  Lake  and  Porter  Counties,  IN. 

Conrail  has  certiGed  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years:  (2)  there  is  no  overhead 
traffic  on  the  line:  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  Une  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (service  of  environmental 
report  on  agencies),  49  CFR  1105.8 

(service  of  historic  report  on  State 

Historic  Preservation  Officer),  49  CFR 
1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (service  of  verified 
notice  on  governmental  agencies)  have 
been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  360 1.CC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  February 
28, 1993,  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,' 
tormal  expressions  of  intent  to  file  offers 
of  financial  assistance  under  49  CFR 
1 152.27(c)(2),*  and  trail  use/rail  banking 
statements  under  49  CFR  1152.29  must 


'  A  »Uy  will  be  iMu«d  routinely  by  the 
JommiMJon  in  those  proceedings  where  an 
taifonned  decision  on  environmeDtal  issues 
(whether  raised  by  a  parly  or  by  the  Conunission't 
Sectioo  of  Energy  and  Environment  in  its 
kidependent  inveatigBtlon)  cannot  be  made  prior  to 
the  effective  data  of  the  notice  of  exemption.  See 
Sxamptioa  of  Out-of-Service  Rail  lines,  5  LCC2d 
«77  (1M9).  Any  antity  seeking  a  stay  on 
•Bviionmental  concerns  is  ertcouraged  to  file  its 
.aqueat  as  soon  as  possible  in  order  to  permit  this 
CommlssioD  to  review  and  act  oo  the  request  before 
Sm  afiective  date  of  this  exemption. 

*  See  ExampL  of  Rail  Abandonment— Offers  of 
Plnan.  AssisL.  4  LCCZd  164  (1067). 


be  filed  by  February  8, 1993.'  Petitions 
to  reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  mxist 
be  filed  by  February  18, 1993,  with: 
Office  of  the  Secretary.  Case  Control 
Branch.  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Robert  S. 
Natalini,  Consolidated  Rail  Corporation, 
Two  Commerce  Square,  2001  Market 
Street.  P.  O.  Box  41416,  Philadelphia. 
PA  19101-1416. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  efiiects,  if  any,  on  the 
environmental  or  historic  resoiirces.  The 
Section  of  Energy  and  Environment 
(SEE)  will  issue  an  environmental 
assessment  (EA)  by  February  3, 1993. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEE  (room  3219, 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEE,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  January  25, 1993. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Sidney  L.  Strickland.  Jr.. 
Secretary. 

|FR  Doc  93-2169  Filed  1-28-93: 8:45  am] 
BHiJMQ  cooe  TMs  m-m 

[Docket  Na  AB-43  (8ul>-f4o.  156X)] 

iillnois  Central  Railroad  Co.; 
AtMndonment  Exemption;  Between 
Vamado  SwHch  and  Bassfleld,  MS 

Applicant  has  filed  a  notice  of 
exemption  imder  49  CFR  part  1152 
subpart  F — Exempt  Abanaonments  to 
abandon  its  27.1  mile  line  of  railroad 
from  milepost  5,  near  Vamado  Switch, 
to  milepost  32.1,  near  Bassfield,  MS,  in 
Lamar,  Forrest  and  Jefferson  Davis 
Cotmtries,  MS. 

Applicant  has  certified  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years:  (2)  all  overhead  traffic 
on  the  line  has  been  rerouted  over  other 
lines:  (3)  no  formal  complaint  filed  by 
a  user  of  rail  service  on  the  line  (or  a 


State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  fovor  of  the  complainant 

within  the  2-year  period:  and  (4)  the 

requirements  at  49  CFR  1105.11.  49  CFR 
1105.12  (newspaper  pubUcation),  and 
49  CFR  1152.50(d)(1)  (notice  to 
government  agencies)  have  been  met 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  LC.C  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OF A)  has  been  received,  this 
exemption  will  be  effective  on  February 
28, 1993,  imless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,* 
formal  expressions  of  intent  to  file  an 
OFA  under  49  CFR  1152.27(c)(2),*  and 
trail  use/rail  banking  statements  under 
49  CFR  1152.29  must  be  filed  by 
February  8, 1993.'  Petitions  to  reopen  or 
requests  for  public  use  conditions  xmder 
49  CFR  1152.28  must  be  filed  by 
February  18, 1993,  with:  Office  of  the 
Secretary,  Case  Control  BrancJi, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant's  representative:  Myles  L. 
Tobin,  Illinois  Central  Railroad 
Company,  455  N.  Cityfixmt  Plaza 
Drive— 20th  Floor.  Chicago,  IL  60611. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environmental  and  historic  resources. 

The  Section  of  Energy  and 
Environment  (SEE)  will  issue  an 


*The  Commission  will  accept  late-Bled  trail  use 
tiatemenis  as  long  as  it  retains  jurisdiction  to  do  to. 


>  Ordinarily  •  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  dedsion  on  environmental  Issues 
(whether  raised  by  a  party  or  by  the  Section  of 
Energy  and  Environment  in  its  independent 
investigation)  cannot  be  made  prior  to  the  affective 
date  of  the  notice  of  exemption.  See  Exemption  of 
Out-of-Service  Rail  Lines.  5  4  LCCZd  377  (1M9) 
Any  entity  seeking  a  stay  Involving  environmental 
concerns  is  encouraged  to  file  its  reqtiest  as  soon 
as  possible  In  order  to  permit  this  Commission  to 
review  and  act  on  the  request  before  the  efiectiva 
date  of  this  exemption. 

*  See  Exmnpt  of  Bail  Abandonmettt—Offen  of 
Finan.  A$sut.,  4  LCC  2d  164  (1987). 

>  The  Commission  will  accept  a  late-filed  trail  use 
statement  as  long  as  it  retaliu  jurisdiction  to  do  so. 
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environmental  assessment  (EA)  by 
February  3, 1993.  Interested  persons 
may  obtain  a  copy  of  the  EA  from  SEE 
by  writing  to  it  (room  3219,  Interstate 
Commerce  Commission.  Washington, 
DC  20423)  or  by  calUng  Elaine  Kaiser, 
Chief.  SEE  at  (202)  927-6248. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  January  19, 1993, 

-  By  the  Commission,  David  M.  Konschnik, 
Director,  Ofiice  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretary. 
ITR  Doc,  93-2170  Filed  1-28-93;  8:45  ami 

B!UMa  COC£  7D36-01-H 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  Clean  Water  Act;  United  States  v. 
Westinghouse  Bayslde  Communities, 
Inc. 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  notice  hereby  is 
given  that  a  consent  decree  in  United 
States  V.  Westinghouse  Bayside 
Communities,  Inc.,.  No.  93-10-CIV- 
FTM-99,  was  lodged  with  the  United 
States  District  Court  for  the  Middle 
District  of  Florida  on  January  14, 1993. 

The  proposed  consent  decree 
concerns  alleged  violations  of  sections 
301  and  404  of  the  Clean  Water  Act,  33 
U.S.C.  1311, 1344,  as  a  resuU  of 
unpermitted  discharges  of  fill  material 
onto  portions  of  property  located  in  Lee 
County,  Florida,  that  are  alleged  to 
constitute  "waters  of  the  United  States." 
The  consent  decree  encompasses  a 
permanent  injimction  and  requires 
Westinghouse  Bayside  Communities, 
Inc.,  to  perform  a  full  restoration  by  the 
removal  of  all  existing  fill  from  the 
violated  fifteen  acres  of  wetlands,  to  pay 
a  civil  penalty  of  $199,088  to  the  U.S. 
Treasury,  and  to  imdertake  a  five-year 
mitigation/enhancement  project 
concerning  98  acres  of  wetlands  on  the 
property. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  this 
consent  decree  for  a  period  of  thirty 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Acting  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  U.S.  Department  of 
Justice,  Attention:  David  M.  Thompson, 
Attorney,  Environmental  Defense 


Section,  Environment  and  Natural 
Resources  Division.  T  J.S.  Department  of 
Justice,  room  7119, 10th  ft 
Pennsylvania,  Washington,  DC  20530 
and  should  refer  to  United  States  v. 
Westinghouse  Bayside  Communities, 
Inc.,  DJ  Reference  No.  90-5-1-4-329, 

The  consent  decree  and 
accompanying  exhibits  may  be 
examined  at  the  Clerk's  Omce,  United 
States  District  Court  for  the  Middle 
District  of  Florida,  2301  First  Street, 
Fort  Myers,  Florida  33901,  or  a  copy 
may  be  requested  from  David  M, 
Thompson,  (202)  514-2617. 
VkU  A.  O'Mewa, 
Acting  Assistant  Attorney  General, 
Environment  &■  Natural  Resources  Division. 
|FR  Doc  93-2195  Filed  1-28-93;  8:45  am] 
BiUMQ  coot  441»-ei-M 


Lodging  of  Partial  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Uabiiity  Act 
(CERCLA);  United  States  et  ai.  v.  Rohm 
and  Haas,  et  al. 

In  accordance  with  42  U.S.C.  9622 
and  28  CFR  50.7,  notice  is  hereby  given 
that  a  proposed  partial  consent  dfecree 
in  United  States  et  al.  v.  Rohm  and 
Haas,  et  al..  Civil  Action  No.  85-4386, 
was  lodged  with  the  United  States 
District  Court  for  New  Jersey,  on  January 
19, 1993.  The  consent  decree  partially 
resolves  the  United  States'  and  the  State 
of  New  Jersey's  claims  under,  inter  alia, 
section  107  of  CERCLA  against  the  three 
primary  defendants  involved  with  the 
Lipari  Landfill  Superfund  Site  (Site), 
located  in  Mantua,  New  Jersey.  The 
Lipari  Landfill  is  the  number  one 
Hazardous  Waste  Site  on  the  National 
Priorities  List.  The  three  primary 
defendants  are  Rohm  ancl  Haas,  a 
generator  within  the  meaning  of  section 
107  of  CERCLA,  Owens-Illinois,  a 
generator  and  a  transporter  within  the 
meaning  of  section  107  of  CERCLA,  and 
the  Manor  defendants  (Manor  Care,  Inc., 
Manor  Healthcare  Corp.,  and  Portfolio 
One,  Inc.,  who  are  the  corporate 
successors  to  Almo  Tank  Cleaning  and 
Maintenance  Co.,  a  transporter  within 
the  meaning  of  section  107  of  CERCLA). 
Under  the  terms  of  the  partial  consent 
decree,  the  three  primary  defendants 
will  resolve  their  liability  to  the  United 
States  and  State  of  New  Jersey  for  the 
costs  associated  with  the  remedies 
selected  in  the  Records  of  Decision 
(ROD)  I  and  n,  and  certain  components 
of  ROD  m.  RODs  I  and  n  constitute  the 
on-site  remedy,  while  ROD  in 
constitutes  the  off-site  remedy.  The 
settled  components  of  ROD  in  include 
(a)  the  construction  and  operation  of  the 


seepage  control  system,  including  the 
wellpoint  interception  system,  the 
French  drain  and  the  associated  cap 
downgradient  of  the  containment 
system  and  (b)  the  remediation  of  the 
Kirkwood  Aquifer  in  the  area  imp>acted 
by  the  Landfill. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington.  DC  20530.  and 
should  refer  to  United  States,  et  al.  v. 
Rohm  and  Hass,  et  al.,  D.O.J.  No.  90- 
11-3-86. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Eastern  District 
of  New  Jersey,  402  East  State  Street, 
Trenton,  New  Jersey  08608;  Region  II 
Office  of  the  Environmental  Protection 
Agency,  26  Federal  Plaza.  New  York, 
New  York,  10278;  and  the  Consent 
Decree  Library,  601  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20044, 
(202)  347-7829.  In  requesting  a  copy, 
please  refer  to  the  referenced  case  and 
enclose  a  check  in  the  amount  of  $13.75 
(25  cents  per  page  reproduction  costs) 
payable  to  Consent  liecree  Library. 
John  C  Cmdea, 

Chief,  Envirotunental  Enforcement  Section, 
Environment  and  Natural  Besources  Division. 
[FR  Doc.  93-2194  Filed  1-28-93;  8:45  am] 
BiLUNQ  cooe  44ie-01-M 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984; 
Semiconductor  Reeearch  Corp. 

Notice  is  hereby  given  that,  on 
January  4, 1993,  pursuant  to  section  6(a) 
of  the  National  Cooperative  Research 
Act  of  1984,  15  U.S.C.  4301  et  seq.  ("the 
Act").  Semiconductor  Research 
Corporation  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  imder  specified  circimistances. 
Specifically,  the  identities  of  the  new 
affiliate  members  are  AG  Associates, 
Sunnyvale,  CA;  Brantford  Computer 
Haus,  Ltd.,  Ontario,  Canada;  and  PDF 
Solutions,  Pittsburgh,  PA. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
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Mambonhip  in  this  group  rewrch 
project  reoMins  open,  and 
Semiconductor  RaMarch  Corporation 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  January  7, 1985,  Semiconductor 
Research  Corporation  filed  its  original 
notification  pursuant  to  section  6(a)  of 
the  AcL  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Rflgiatar  pursuant  to  section  6(b)  of  the 
Act  on  Janoary  30. 1985,  50  FR  4281. 

The  last  notification  was  filed  with 
the  Department  on  July  13, 1992.  A 
notice  was  pi^lished  in  the  Fedwal 
Bngintar  pursuant  to  section  6(b)  of  the 
Act  oo  August  19, 1992,  57  FR  37557. 
Constance  K.  Robinsoa. 
DepntyDirectot  of  Operations,  Antitmst 
Division. 

[FK.  Doc.  93-2196  Filed  1-2S-93:  8  45  ami 
aUMB  OOOC  4«1*-tt-«l 


PWDorai  wwnoMB  of  wonvcnons 
Advisory  Board  Meeting 


;  AND  DATE:  9:45  A.M.,  Tuesday. 
March  9, 1993. 

PIACC:  Sam  Houston  State  University 
Hotel,  Avenue  H  at  16th  Street. 
Huntsville,  Texas. 
STATUS:  Open. 

MATTERS  TO  BE  COHSiOEREO:  An  update 
on  the  hitensive  Correctional 
Leadership  Training  Program,  a  progress 
report  on  the  Corrections  Options 
Incentive  Act,  the  Corrections 
Telecommunications  Systems,  foreign 
technical  assistance,  the  mental  health 
services  policies,  the  NIC  annual 
Corrections  Report,  the  dedication  of  the 
Robert  J.  Kutak  Memorial  Library,  and 
nationd  corrections  medical  issues — 
future  considerations/action. 
COMTACT  PERSON  R>R  MORE  MFORMATKM: 
Larry  Solomon.  Deputy  Director,  (202) 
307-3106. 
M.  Wayne  Uuggliis. 
DinctoT. 

(FR  Doc.  03-2211  Filed  1-2&-93: 8:45  ami 
saxMO  cooe  4410-as-it 


LEQAL  SERVICES  CORPORATION 

DMifpMte  Recipient  of  State  Support 
Grant  for  ttM  Provision  of  Legal 
Servtees  In  the  State  ol  Texas 

AG0CV:  Legal  Services  Cwparation. 
ACnOM:  Announcement  of  intention  to 
award  grant. 

SIMMARY:  The  Legal  Services 
Corporation  hereby  announoas  its 
inteotioa  to  auks  a  grant  to  Texas  Legal 


Services  Center  to  pnndde  state  support 
sarvioea  to  the  Legal  Services 
Corporation's  recipient  programs  in  the 
State  of  Texas.  This  grant  %vill  be  made 
effective  Mardi  1. 1093. 

The  grant  will  be  awarded  pursuant  to 
authority  conferred  by  section 
1006(a)(l)(A]  of  the  Legal  Services 
Corporation  Act  of  1974.  as  amended. 
This  public  iKJtice  is  issued  with  a 
request  for  comments  and 
recommendations  within  a  period  of 
thirty  (30)  days  from  the  date  of 
publication  of  this  notice. 

DATES:  All  comments  and 
reconunendations  must  be  received  on 
or  before  5  p.m.  March  1, 1993. 
ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  Field  Services,  Legal 
Services  Corporation,  750  First  Street 
NE..  11th  Floor,  Washington,  DC  20002- 
4250. 

FOR  FURTMB)  atfORMATION  CONTACT: 
Jay  Brown,  Grants  Specialist,  Grants  and 
Budget  Division.  Office  of  Field 
Senricea.  (202)  336-8828. 
St)PPLEMENTARY  MF0RMAT10N:  The  Legal 
Services  Corporation  is  the  national 
organization  charged  with  administering 
federal  funds  provided  for  civil  legal 
service  to  the  poor.  Texas  Legal  Services 
Center  has  bew  providing  "state 
support"  services  in  Texas  as  a 
suDgrantee  of  Legal  Aid  Society  of 
Central  Texas  since  1977.  With  the 
consent  of  Legal  Aid  Society  of  Central 
Texas,  the  Le^l  Services  Corporaticui 
intends  to  award  the  state  support  grant 
directly  to  Texas  Legal  Services  Center. 

The  amount  of  the  1993  grant  to  Texas 
Legal  Services  Center  will  be  the  same 
as  legal  Aid  Society  of  Central  Texas 
would  have  received  for  state  support  in 
1993,  less  the  funds  already  granted  to 
Legal  Aid  Society  of  Central  Texas  for 
the  months  of  January  and  February. 
1993.  Thus.  Texas  L^^al  Services  Center 
will  receive  $348,738  for  the  remainder 
of  1993,  and  its  annualized  funding 
level  for  1903  will  be  $416,854. 

Dated:  January  26. 1993. 
Charles  T.  Ilsm.  m, 

Deputy  INrBGlor,  Office  of  Field  Servicer. 
(FR  Doc.  03-21 M  Filed  1-28-03:  8:45  ami 
aaxMQ  coot  TCso-et-w 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Informallon  Coilectton 
ActivUiaa  under  0MB  Review 

AGENCY:  National  Endowment  for  the 

Arts. 

action:  Notice. 


SUMMARY;  The  National  Endovnnent  for 
the  Arts  (NEA)  has  sent  to  die  Office  of 
Management  and  Budget  (OMB)  a 
request  for  expedited  clearance,  by 
February  25, 1093,  of  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by 
February  18. 1993. 

ADDRESSES:  Send  comments  to  Mr. 
Steve  Semenuk.  Office  of  Management 
and  Budget.  New  Executive  Office 
Building,  726  Jackson  Place,  NW.,  room 
3002.  Washington.  DC  20503;  (202-395- 
7316).  In  addition,  copies  of  such 
comments  may  be  sent  to  Ms.  Marianne 
Klink,  National  Endowment  for  the  Arts, 
Congressional  Liaison  Office,  room  525, 
1100  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20506;  (202-682-543^). 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judith  E.  O'Brien,  National  Endowment 
for  the  Arts.  Administrative  Services 
Division,  room  203, 110  Pennsylvania 
Avenue,  NW..  Washington.  DC  20506; 
(202-682-5401)  firom  whom  copies  of 
the  documents  are  available. 

SUPPt^iENTARY  MFORMATKW:  The 
Endowment  requests  the  review  of  a 
revised  collection  of  information.  This 
entry  is  issued  by  the  Endowment  and 
contains  the  following  information:  (1) 
The  title  of  the  form:  (2)  how  often  the 
required  information  must  be  reported; 
(3)  who  tvill  be  required  or  asked  to 
report;  (4)  what  the  form  will  be  used 
for  (5)  an  estimate  of  the  number  of 
responses;  (6)  the  average  burden  hours 
per  response;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
form.  This  entry  is  not  subject  to  44 
U.S.C  3504(h). 

Title:  Music  Ensembles  and  Festivals 
Application  Guidelines  FY  1994. 

Frequency  of  Collection:  One  Time. 

Respondents:  State  or  local  arts 
agencies;  non-profit  institutions. 

Use:  Guideline  instructions  and 
applications  elicit  relevant  information 
firom  non-profit  organizations  and  state, 
regional  or  local  arts  agencies  that  apply 
for  hinding  under  the  Challenge 
Program  category  guidelines. 

Estimated  Number  of  Respondents: 
555. 

Average  Burden  Hours  per  Response: 
36.162. 

Total  Estimated  Burden:  20,070. 
Marianne  KUnk, 

Congressioaal  Uakoa,  Nationd  EndotmeiH 
for  ti\9  Arts. 

(FR  Doc  93-2135  FUed  l-XS-03: 8Hi9  an] 
aajuNQ  coot  7ssr-0Mi 
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Agenqf  Information  Coilactlon 
Activttlaa  Under  0MB  Raviaw 

AGENCY:  National  Endowment  for  the 
Arts. 

ACnON:  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  expedited  clearance,  by 
February  23, 1993,  of  the  following 
proposal  for  the  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by 
February  18, 1993. 
ADDRESSES:  Send  comments  to  Mr. 
Steve  Semenuk,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  726  Jackson  Place,  NW.,  room 
3002,  Washington,  DC  20503;  (202-395- 
7316).  In  addition,  copies  of  such 
comments  may  be  sent  to  Ms.  Marianne 
Klink,  National  Endowment  for  the  Arts, 
Congressional  Liaison  Office,  room  525, 
1100  Pennsylvania  Avenue,  NW., 
Washington,  DC,  20506;  (202-«82- 
5434). 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Judith  E.  O'Brien,  National 
Endowment  for  the  Arts,  Administrative 
Services  Division,  room  203, 1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506;  (202-682-5401) 
from  whom  copies  of  the  documents  are 
available. 

SUPPLEMENTARY  INFORMATION:  The 

Endowment  requests  the  review  of  a 
revised  collection  of  information.  This 
entry  is  issued  by  the  Endowment  and 
contains  the  following  information:  (1) 
The  title  of  the  form;  (2)  how  often  the 
required  information  must  be  reported; 
(3)  who  will  be  required  or  asked  to 
report;  (4)  what  the  form  will  be  used 
for:  (5)  an  estimate  of  the  number  of 
responses;  (6)  the  average  burden  hours 
per  response;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
form.  This  entry  is  not  subject  to  44 
U.S.C.  3504(h). 

Title:  Under-Served  Communities  Set- 
Aside  Special  Projects  Rural. 
Development  Projects  1994  Cuidelines. 

Frequency  of  Collection:  One  Time. 

Respondents:  State  arts  agencies. 

Use:  Guideline  instructions  and 
applications  elidt  relevant  information 
from  state  arts  agencies  that  apply  for 
funding  under  the  Under-Served 
Communities  Set  Aside  Special  Projects, 
Rural  Development  Projects  1994 
Guidelines. 

Estimated  Number  of  Respondents: 
26. 


Average  Burden  Hours  per  Response: 
15. 

Total  Estimated  Burden:  390. 
MariuuM  KUnk. 

Congressional  Liaison,  National  Endowment 
for  the  Arts.    ■ 

[PR  Doc  93-2136  Filed  1-28-93;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[R«tMM  Not.  33-8974;  34-31751;  35- 
25738;  39-2299;  IA-1380:  IC-19225;  FN*  No. 
S7-2-93] 

Alternative  Dispute  Resolution  Policy 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Request  for  comments. 

SUMMARY:  The  Securities  and  Exchange 
Commission  solicits  comment  on  how 
alternative  dispute  resolution  and 
negotiated  rulemaking  processes  might 
be  used  in  the  Commission's  activities, 
in  order  to  assist  the  Commission  in 
developing  an  appropriate  policy  on  its 
use  of  such  processes. 

DATES:  Comments  should  be  received  on 
or  before  April  1, 1993. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.,  Mail 
Stop  6-9,  Washington,  DC  20549. 
Comment  letters  should  refer  to  File  No. 
S7-2-93.  All  comment  letters  received 
will  be  made  available  for  public 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street.  NW..  Washington.  DC 
20549. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  G.  Lenett  (202)  272-3094. 
Senior  Counsel,  Office  of  General 
Counsel.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW..  Mail 
Stop  6-6.  Washington,  DC  20549. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

On  November  15. 1990.  President 
Bush  signed  Public  Law  101-552.  the 
Administrative  Dispute  Resolution  Act.* 
Comptanion  legislation.  Public  Law  101- 
648,  the  Negotiated  Rulemaking  Act, 
was  signed  by  the  President  on 
November  29, 1990.^  The  two  Acts 
authorize  federal  agencies  to  use 
alternative  dispute  resolution 
(commonly  referred  to  as  "ADR"),  such 


as  arbitration,  mediation,  and  other 
consensual  methods  of  resolving 
disputes,  and  regulatory  negotiation  in 
drafting  agency  rules  (commonly 
referred  to  as  "reg-neg").  while  not 
actually  mandating  the  employment  of 
ADR  or  reg-neg.  The  Acts  do  require, 
however,  an  evaluation  by  all  federal 
agencies  of  potential  areas  for  ADR 
leading  to  the  adoption  of  an 
appropriate  agency  ADR  policy,  and 
compliance  with  ceilain  rules  if  ADR  or 
reg-neg  is  used  by  the  agency. 

The  Commission  has  formed  an  ADR 
and  Reg-Neg  Task  Force  to  evaluate  the 
utility  of  ADR  procedures  and  reg-neg  to 
the  Commission's  activities,  with  a  view 
toward  promulgating  an  appropriate 
ADR  and  reg-neg  policy  for  the 
Commission.  The  purpose  of  this  release 
is  to  solicit  comments  on  the  utility  of 
ADR  procedures  and  reg-neg  to  the 
Commission's  activities  to  assist  the 
Commission  in  its  effort  to  develop  an 
appropriate  policy. 

II.  Background 

A.  The  ADR  and  Reg-Neg  Acts 

Alternative  means  of  dispute 
resolution  are  procedures,  often 
involving  a  neutral  third  party,  that  are 
used  in  lieu  of  adjudication  to  resolve 
issues  in  controversy.  The  primary 
methods  of  ADR  are  negotiation,' 
conciliation,*  convening,'  facilitation," 
early  neutral  evaluation,'  mediation,* 


<  Public  Law  101-552,  IM  Stst.  2736,  S  U.S.C 
671-5«3. 

'Public  Law  lOI-MB.  104  Stat.  4969,  S  U.S.C. 
561-569. 


'  Negotiation  it  a  process  in  which  the  parties 
meet  bee  to  face  to  reach  a  mutually  acceptable 
resolution  of  a  dispute  of  certain  issues.  Philip ). 
Harter,  "Points  On  A  Continuum:  Dispute 
Resolution  Procedures  and  the  Admlnistrativa 
Process,"  1  The  Administrative  Law  {oumal  141, 
150  (1987)  (hereinafter  cited  as  "Harter"). 

'Conciliation  is  the  attempt  by  a  neutral  third 
party  to  reduce  tensions  and  improve 
communications  among  the  parties  in  an  effort  to 
get  them  to  agree  on  a  process  for  resolving  their 
dispute.  Harter,  at  149-150. 

'  Convening  is  a  process  by  which  a  neutral  third 
party  helps  identify  the  disputes  or  issues  in 
controversy  and  the  interested  parties  to  the  dispute 
or  Issues.  The  neutral  also  will  try  to  bring  the 
parties  together  to  negotiate  if  negotiation  is  the 
recommended  course  of  action.  Harter,  at  149. 

"  Facilitation  ts  the  attempt  by  a  neutral  third 
party,  without  becomiikg  deieply  involved  In  the 
substantive  issues,  to  bring  the  disputing  parties 
together  to  agree  on  a  process  for  resolving  their 
dispute.  Harter,  at  149. 

'  Early  neutral  evaluation  is  consultation  by 
opposing  attorneys,  at  an  early  stage  in  a  dispute, 
with  an  impartial  attorney  who  gives  an  ad\-isory 
opinion  about  what  the  outcome  would  be  if  the 
case  were  to  go  to  litigation.  Marguerite  Millhauser, 
"Dispute  Resolution:  An  Overview  of  Basic 
Processes,"  p.4  (1989),  reprinted  in  Administrative 
Conference  of  the  United  States.  Federal  Agency 
Use  of  ADR:  A  Rountable  for  Agency  Dispute 
Resolution  Coordinators  dune  11, 1990). 

*  Mediation  is  the  assistance  of  a  neutral  third 
party,  who  has  no  power  to  render  a  decision,  in 
a  negotiation  process.  Harter,  at  148-149. 


6532  Fwkral  Rfi«iBr  /  Vol  58.  No.  18  /  Friday.  January  29.  1993  /  Notices 


mini-trails,*  £Ktfinding.^°  aibitradon.** 
or  any  comUnatian  of  tlieae. 

Hm  ADR  Act  requires  the 
Commission,  in  common  with  all 
agencies,  to:  (1)  Designate  an  ADR 
specialist:  (2)  review  all  Commission 
activities  and  adopt  a  policy  regarding 
the  potential  use  of  ADR  techniques;  (3) 
provide  ADR  training  for  employees 
involved  in  developing  and 
implementing  the  ADR  poUcy.  and  (4) 
review  agency  contracts,  grants,  and 
other  assistance  programs  to  determine 
whether  they  should  authorize  and 
encourage  ADR.*'  In  developing  its 
policy,  the  Commission  is  directed  to 
examine  ADR  in  connection  with  ftmnai 
and  informal  adjudications; 
rulemakings:  enfwcement  actions: 
issuing  and  revoking  licenses  or 
permits;  contract  administraticn; 
litigation  brought  by  or  against  the 
agency;  and  other  agency  actions.''  The 
AI^  Act  does  not  mandate  the  use  of 
ADR  in  any  specific  case  or  category  of 
cases,  nor  does  it  prescribe  a  deadline 
for  the  adoption  of  an  ADR  policy. 

Negotiated  rulemaking  is  a  procedure 
by  which  an  agency  invites  the  parties 
that  will  be  affected  by  a  prospective 
rule  to  join  the  agency  in  forming  an  ad 
hoc  committee  to  develop  a  consensus 
draft  of  the  rule.  The  Reg-Neg  Act  is  the 
result  of  a  congressional  finding  that 
agencies  are  currently  using  rulemaking 
procedures  that  may  discourage  affected 
parties  bxna  meeting  with  each  other, 
negotiating,  and  sharing  information 
and  expertise,  thereby  giving  rise  to 
expensive  and  time-consimiing 
litigation  over  agency  rules.  *^  The  goal 
of  negotirted  rulemaking  is  to  improve 
the  substance  and  increase  compliance 


*  Mini -trials  art  oMadiig*  at  vrfiich  th* 
dadUaomakm*  for  aach  aid*  and,  vauaUjr,  a  oaotial 
third  party,  hmt  a  niBaary  of  the  beat  caaa  tot 
litigation  prvaentad  by  attociMy*  for  aach  aidai 
FoUowiBg  thoio  praaanlatiom.  tha  daaciooaoakan 
anempt  to  osgotiate  thaii  diflarancaa.  oltan  with  Iha 
asaistaoca  of  tha  aeutrtlL  Tha  aautral  may  randar  an 
opioioo  or  provide  won  limited  advica  to  tha 
partlaa.  Hartar.  at  147-14«. 

">  Factfisdang  ia  liM  invaatigation  of  iaauaa  by  ■ 
neutral  lUfd  party  who  poaaaaaaa  axpwtije  in  tba 
subiect  aiattar.  The  nanbal  galhan  infarmatloa 
from  all  aidaa  and  praparea  a  tammaiy  of  key 
iMuaa.  Hartar.  at  146-147. 

* '  Arbitration  it  a  hearing  condmcted  by  a  nautial 
third  party  who  hears  tacts  and  argumants 
prasaotad  by  each  side  and  lenders  a  deciiton  (ooo- 
binding  or  hinrllng.  as  agtaed  by  the  parties)  in  light 
of  retorMit  laws  and  procedures.  Hartar.  at  145-146. 

"Public  Low  101-652.  sectioa  3.  104  Stat  2736- 
37  (1990). 

"PMbUc  Law  101-662.  aacHaa  3(aX2).  104  Sm. 
2737  (lOOa).  la  additioa.  by  E^cacabva  Onlar  1277S. 
96  FK  SS196  (Octobar  23. 19911  President  Bush 
directed  aganriaa  to  use  ADR  in  drll  Uiigatioa 


with  agency  rales,  and  to  decieaie 

litigation  challenging  agency  rules. 

Tne  Reg-Neg  Act  authorizes  agaDdes 
to  use  negotiated  rulemaking  prooeduras 
if  the  head  of  the  agency  determinea  that 
the  use  of  such  procedures  is  in  the 
public  interest*'  Although  the  Act  does 
not  mandate  the  use  of  reg-neg  or  the 
adoption  of  a  policy,  it  does  prescribe 
certain  proceoures  if  reg-neg  is  used  and 
encourages  fancies  to  use  reg-neg 
when  it  would  enhance  the  rulemaking 
process. 

B.  Commisaon  Response 

On  March  18. 1991.  Chairman 
Breeden  designated  the  General 
Counsel,  James  R.  Doty,  to  be  the 
Commission's  ADR  Specialist.  The 
General  Counsel  formed  the  ADR  and 
Reg-Neg  Task  Force  with  representatives 
from  the  various  offices  and  divisions  of 
the  Commission  to  examine  all  aspects 
of  CommissicHi  activities  in  order  to 
determine  where  ADR  and  reg-neg 
procediuea  may  be  appropriate,  l^e 
Task  Force  is  currently  engaged  in  this 
evaluation. 

On  June  3. 1991.  the  Commission 
authorized  the  General  Counsel  to 
publish  a  release  concerning  the 
Commission's  response  to  the  Acts.  The 
Release  stated  that  the  General  Counsel 
had  been  appointed  the  Commission's 
ADR  Specialist  and  had  formed  the  Task 
Force.*'  In  addition,  the  Release 
informed  the  public  that  the 
Commission  intended  to  issue  another 
release  soliciting  comments  regarding 
the  utility  of  ADR  and  reg-neg  to  the 
Commission's  activities.  Finally,  the 
Release  announced  that,  in  the  interim, 
until  a  policy  is  adopted,  the 
Commission  "does  not  intend  to 
consider  employing  ADR  or  reg-n^  on 
a  case-by-€:ase  basis." 

m.  Reqaasl  fiw  Comments 

The  following  request  for  comments  is 
organized  by  functions  of  offices  and 
divisions  within  the  Commission. 
Following  a  brief  discussion  of  certain 
general  guidelines  for  commenters  is  a 
description  of  the  Commission's 
rulemaking  programs  and  a  request  fbr 
comments  as  to  the  utility  of  reg-neg  to 
those  activities.  Following  is  a  general 
description  of  the  activities  of  each 
office  and  division  of  the  Commission, 
focusing  on  those  areas  in  which 
recurring  disputes  arise  or  rules  are 
promulgated.  These  latter  statements  are 
set  forth  in  alphabetical  order,  writh 
divisi<m  statements  preceding  office 
statements,  and  include  general  and 


"PabUc  Law  101-«4a.  aecliaa  2. 104  SUL  4969 
(1990). 


"5  U.S.C  563(a) 

»  Bacfaaage  Act  Ralaase  Na  29264.  S6  PR  27546 
Ouae  14. 1901). 


spedflc  questiona  regarding  the  utility 
of  ADR  to  Commission  activities. 

A.  General  Guideliaes 

A  few  general  notes  should  guide 
commenters: 

1.  Notwithstanding  the  organization 
of  this  Release  by  division  and  office, 
commenters  should  feel  free  to 
comment  generally  upon  the  utility  of 
ADR  or  reg-neg  to  broad  fimctions  of  the 
Commission  (e.g..  rulemaking, 
Utigation)  rather  than  to  specific  office 
or  division  activities.  Also,  commenters 
should  feel  free  to  comment  on  any 
aspect  of  ADR  or  reg-neg  in  connection 
with  any  Commission  activity,  whether 
or  not  specifically  requested. 

2.  Commenters  advocating  the  use  of 
ADR  by  the  Commission  are  encouraged 
to  spedfy  the  particular  type(s)  of  ADR 
that  they  are  recommending.  In  this 
regard,  commenters  should  not  feel 
constrained  by  particular  titles  of  ADR 
techniques;  rather,  commenters  should 
focus  on  describing  the  recommended 
method,  whether  it  be  one  of  the 
methods  noted  above,  a  combination  of 
those,  or  some  other  method.  If  reg-neg 
is  suggested,  commenters  should 
describe  the  details  of  the  proposed 
process. 

3.  Commenters  should  be  mindful  ot 
and  should  address,  certain  factors  that 
may  suggest  the  appropriateness  or 
inappropriateness  of  ADR  or  reg-neg  in 
certain  areas.  For  example.  ADR  may  be 
appropriate  for  disputes  in  which:  (1) 
'Hie  standard  process  produces 
unsatisfactory  results,  is  too  slow,  or  is 
too  resource-intensive  or  otherwise 
expensive;  (2)  contentiousness  and 
acrimony  in  the  process  could  be 
reduced;  (3)  parties  to  the  process  could 
be  expected  to  be  more  willing  to  follow 
through  to  implement  a  decision:  (4) 
cases  are  routine  or  otherwise  not 
precedent-setting:  or  (5)  confidential 
commimication  with  a  third  party 
expert  or  non-expert  would  be  helpfiiL 
On  the  other  hand,  ADR  may  be 
inappropriate,  as  stated  in  the  Act  itself, 
in  the  following  circumstances: 

(1)  A  definitive  or  authoritative 
resolution  of  the  matter  is  required  for 
precedential  value,  and  an  ADR 
proceeding  is  not  likely  to  be  accepted 
generally  as  an  authoritative  precedent; 

(2)  The  matter  involves  or  may  bear 
upon  significant  questions  of 
Government  policy  that  require 
additional  procedures  bef(»e  a  final 
resolution  may  be  made,  and  an  ADR 
proceeding  would  not  likely  serve  to 
develop  a  recommended  policy  for  the 

agency: 

(3)  Maintaining  established  policies  is 
of  special  importance,  so  that  variations 
among  individual  dedsicms  are  not 
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increased  and -in  ADR  proceeding 
wooid  Mit  ttkely  reach  consistent  reraks 
amoDjt  individttal  decisions; 

(4)  The  nvaUer  significantly  ^fects 
pflEBOBS  or  ovgeiuzations  who  are  not 
parties  to  the  proceedmg; 

(5)  A  fall  paiitic  record  of  the 
proceediag  is  importaat,  and  »n  AOR 
proceeding  caonot  provide  sudi  a 
record:  ttad 

{€i  The  i^gaacy  must  maintain 
coQtiniiing  )ufiadiction  over  the  metter 
with  authority  to  altar  the  disposition  of 
the  matter  in  the  light  of  changed 
circumstances,  and  an  ADR  proceeding 
would  interfere  with  the  agency's 
fulfilling  that  requirement.^' 

With  respect  to  reg-neg,  such 
procedures  may  be  appropriate  when 
they  can:  (1)  Reduce  time  and  resources 
expended  on  developing  and  enforcing 
rules;  (2]  increase  compuance  rates;  (3) 
provide  expertise  and  information 
needed  or  desired  to  obtain  better  roles; 
or  (4)  reduce  the  likelihood  of  litigation 
over  the  rule.  However,  the  Reg-Neg  Act 
provides  that  agencies  should  consider 
reg-neg  only  if  the  head  of  the  agency 
determines  that  it  is  in  the  pubUc 
interest.  In  making  such  determinations, 
the  Act  directs  the  head  of  the  agency 
to  consider  whether: 

(1)  There  is  a  need  for  a  rule; 

(2)  There  are  a  limited  number  of 
identifiable  interests  that  will  be 
significantljr  affected  by  the  rule; 

\3)  There  is  a  reasonable  likelihood 
that  a  committee  can  be  convened  with 
a  balanced  represmtation  of  persons 
who 

(A)  Can  adequately  represent  the 
interests  identified  under  paragraph  (2): 
and 

(B)  Ate  willing  to  negotiate  in  good 
faith  to  mach  a  consensus  on  the 
proposed  rule; 

(4)  There  is  a  reasonable  likelihood 
that  a  committee  will  reach  a  consensus 
on  the  proposed  rule  wnthin  a  fix»d    . 
period  of  time; 

(5)  The  negotiated  rulwnaking 
procedure  will  not  imreasonably  delay 
the  notice  of  proposed  rulemaking  and 
the  issuance  of  the  final  rule; 

(6)  The  agency  has  adequate  resources 
and  is  willing  to  commit  such  resources, 
including  technical  assistance,  to  the 
committee;  and 

(7)  Tlie  agency,  to  the  maximum 
extent  possible  consistent  with  the  le^gal 
obligations  of  the  agency,  will  use  the 
consensus  of  the  committee  with  reject 
to  the  proposed  rule  as  the  basis  for  uie 
rule  proposed  by  the  agency  for  notice 
and  comment^' 

4.  There  are  a  number  of  inftmnal 
procedures  generally  followed  by  the 


staff  wliicii  fire  not  undertaken  punoant 
to  formal  atrthority.**  For  example,  the 
staff  may  engage  fai  discussions  wl& 
interested  parties  In  administrative 
proceedings  to  reconcile  divergent 
views  and  attempt  to  narrow  the  Issues 
to  be  considered  in  the  proceeding.*"  In 
addition,  the  Commission's  Rules  of 
Practice  provide  a  procedure  by  which 
parties  may  mdw,  and  the  Commission 
consider,  offers  of  settlement;  by  whidi 
agreements  on  procedure  may  be 
entered  into;  and  by  which  conferences 
may  be  convened,  in  any  proceedings 
before  the  Commission,  including 
hearing  before  administrative  law 
fudfles.**  The  staff  also  may  discuss 
with  interested  parties  in  investigations, 
dWl  lawsuits,  and  administrative 
proceedings,  the  possibility  of  disposing 
of  such  matters  by  consent,  settlement, 
or  some  other  manner.'^  Thus, 
procedures  similar  to  ADR  and  having 
the  same  goal  of  informal  dispute 
resolution  are  currently  in  operation 
and  provkie  a  basis  for  Luther  ADR 
deveiopaient  Commenters  may  wish  to 
sumest  ways  in  which  these  procedures 
cmud  be  speeded  up.  be  less  expensive, 
encourage  greater  compliance  or  be 
otherwise  improved. 

5.  Finally,  me  Commission  recognizes 
that  the  following  discussion  does  not 
cover  all  of  its  activities.  By  focusing  on 
certain  areas,  it  is  not  intended  to 
exclude  others.  Commentws  should  fsel 
free  to  suggest  additional  areas  that  may 
be  appropriate  tor  ADR. 

B.  Rulemaking 

A  liew  general  notes  concerning  the 
Commission's  rulemaking  process, 
which  apply  regardless  of  the  division 
or  office  to  whose  activities  the  rules 
relate,  may  prove  helpful  to 
commenters.  Commission  rulemaking 
involves,  first,  research  by  the  staff  of 
the  matter  under  consideration  and 
information  gathering  regarding  the 
nature  of  the  problem  and  various 
means  to  address  it.  Then,  a  proposed 


"•tLS£.S72M. 
'•SU.S.C.S63(a). 


'•See.  e-g..  17  CFR  202.1— a.  In  additioii.  the 
Commiulon's  prognms  generalhr  are  a<lsrinistBre<l 
by  delegated  Hidioritjr  to  the  itaO.  See  IS  U.S.C 
7Sd-l:  17  C7R  200.30-1— 16.  Interested  person* 
may  reqned  rwview  by  the  Commission  of  any  Mafl 
action  taken  pursuant  to  delegated  authority.  17 
CFR  201.36.  Cenaia  staff  membert  with 
decisionmakrng  raspoDsibilitiee.  as  wet]  a* 
interested  parties  to  Commission  proceedings,  an 
subject  to  ragulatioas  governing  ex  parte 
coimnantcaBona.  wbick  should  be  considered  by 
coaanaolan  in  mairtng  auggestioas  regardtng  Iba 
Commlssloa'a  ADR  policy.  17CFE  200.110—114. 

»>  17  CFR  202.4(c). 

»'  17  CFR  201.8. 

"  17  CFR  202. S(f)  For  more  controversial  iiauas 
that  are  addressed  directly  by  the  Commissioa. 
there  Is  usually  a  naod  to  astablish  ptecedeot  that 
can  guide  future  staff  acUoos  taken  pursaaat  to 
delegated  authority. 


rale  and  accompanying  explanatory 
release  is  drrited  by  the  staff  for  the 
Commission.  If  the  Commission  votes  to 
accept  the  stafTs  proposal,  with  or 
without  modification,  generally  the 

iiroposed  rule  and  release  are  published 
or  pi^lic  comment  After  the  close  of 
the  public  comment  period,  the  staff 
prepares  an  adopting  release,  which 
frequently  contidns  a  revised  version  of 
the  rule  tnat  takes  into  account 
comments  received  as  well  as  any  new 
consideratiaQS  that  have  arisen. 
Ahematirely.  the  staff  may  recornmend 
that  the  rule  be  reproposed  if  substantial 
changes  have  been  made  as  a  result  of 
public  comments  or  additional  study. 
Finally,  the  Commission  votes  on  the 
rule,  and  If  adopted,  it  is  pubUshed 
alof^  with  the  final  release. 

Depending  upon  the  nature  of  the 
particular  rulemaking,  the  process 
outlined  above  may  be  modified  in 
order  to  make  It  more  fruitfoL  In 
particular,  various  altemativa  means  of 
obtainii^  pubUc  comment  may  be  used, 
such  as  holding  hearings  or  issuing  a 
concept  release  to  gain  public  input 
prior  to  kHTnulating  specific  proposals, 
or  repnvposing  rules  to  gain  additional 
comments.  Some  rules  benefit  from 
discussions  with  or  grow  out  of 
proposals  submitted  by  affected  parties 
either  informally  or  in  rulemaking 
petitions. 

With  respect  to  the  Commission's 
rulemaking  fimction,  comment  is 
solicited  as  to  whether  a  form  of  r«g-neg 
would  provide  a  better  roecms  of 
receiving  and  using  public  input  As 
noted  above,  the  Commission  currenUy 
engages  in  a  variety  of  techniques  to 
ascertain  the  views  of  the  public  in 
connection  mth  rulemaking 
proceedings.  Public  comments  are 
received  at  various  stages  of  the  process 
and  are  carefully  ccoisidered.  Few  of  the 
Commission's  rules  have  been  the 
subject  of  litigation.  Comment  is 
requested  on  how  reg-neg  might 
increase  compliance  with  resulting 
rules. 

There  are  a  number  of  potentially 
interested  persons  to  any  Commission 
rulemaking.  For  example,  interested 
persons  may  include  many  different 
types  of  registrants,  uxulenvriters, 
broker-dealers,  attorneys,  accountants, 
other  profesfflonais.  institutional 
investors,  individual  investors,  the 
securities  bar,  the  securities  industry, 
the  accounting  profession,  corporations. 
and  trade  or  public  interest  groups. 
Among  these  categories  of  interested 
persons,  wide  differences  in  intereM 
may  exist.  Depending  upon  the  nature 
of  the  particular  prospective  rule  or 
regulation,  reg-neg  would  have  to  take 
many  or  all  of  these  interests  into 
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account.  Public  comment  is  sought  as  to 
when  rag-neg  should  be  an  available 
option,  how  such  a  process  should  be 
implemented,  and  whether  there  are 
particular  areas  of  rulemaking  that 
would  be  enhanced  by  this  approach. 

C.  Summary  of  Commission  Activities 

1.  Division  of  Corporation  Finance 

The  Division  of  corporation  fiance 
reviews  registration  statements,  annual 
and  other  reports,  proxy  materials, 
tender  offer  documents,  and  other 
disclosure  documents  to  assure  that  the 
disclosure  and  other  requirements  of  the 
Securities  Act  of  1933  (Qie  "Securities 
Act"),^*  the  Securities  Exchange  Act  of 
1934  (the  "Exchange  Act")."  and  the 
Trust  Indenture  Act  of  1939  (the  "Trust 
Indenture  Act"),"  are  met  The  staff  of 
the  Division  is  responsible  for 
determining  whether  business  and 
financial  disclosure  in  filed  documents 
is  adequate  to  protect  investors  and  in 
compliance  with  Commission  rules, 
whether  other  aspects  of  corporate  and 
securities  transactions  are  in 
compliance  with  applicable 
requirements,  and  whether  other 
applicable  requirements,  such  as 
accounting  standards,  are  satisfied. 

Certain  nlings  may  be  the  subject  of 
staff  action  pursuant  to  authority 
delegated  from  the  Commission.'**  Such 
actions  include  acceleration  of  the 
effectiveness  of  a  registration 
statement'^  and  acceleration  of  the  time 
period  during  which  proxy  materials 
must  be  on  file  with  the  Commission 
before  they  may  be  mailed.** 

The  Stan  treats  deficient  filings  in  a 
variety  of  ways,  depending  upon  the 
particular  transaction  involved  and  the 
nature  of  the  noncompliance. 
Frequently,  the  staff  issues  comments  to 
the  party  responsible  for  the  filing  so 
that  the  deficiency  may  be  rectified  by 
that  party.  If  this  approach  is  not 
successful  or  feasible,  the  staff  may 
pursue  other  alternatives,  including 
recommending  a  course  of  action  to  the 
Commission,  Such  recommendations 
may  be  to  refuse  to  accelerate  the 
effectiveness  of,  or  to  issue  a  stop  order 
on,  a  registration  statement,'® 
commence  an  informal  inquiry,  or  to 
institute  a  formal  order  of  investigation 
or  some  type  of  enforcement  action. 

In  addition  to  reviewing  filings,  the 
staff  reviews  applications  filed  by 


"  15 use  77« ef  feq. 
*«15U.S.C78««t«eq. 
**lSU^.C77aMe(seq. 
*•$••  17  CFR  200.30-1. 
»' 17  CFR  230.461. 
"17CFR240.14«-6. 

'*Sae  ««ctioii  8  of  the  S«ciiritiM  Ad.  IS  U.S.C 
77h. 


companies  and  investors  and  may  issue 
certain  orders  pursuant  to  delegated 
authority.'^  For  example,  the  staff  may 
issue  orders  with  respnBct  to  applications 
for  exemptions  from  certain  i«gistration 
and  reporting  requirements  of  the 
Exchange  Act.  applications  for 
confidential  treatment,  and  various 
applications  tinder  the  Trust  Indenture 
Act.  Some  of  these  matters  require 
public  notice  and  the  opportunity  for 
public  comment  before  an  order  can  be 
issued,  while  others  do  not. 
Alternatively,  the  staff  may  prepare 
orders  for  issuance  by  the  Commission. 

The  staff  also  renders  advice  and 
assistance  to  registrants,  prospective 
registrants,  other  filers,  accountants, 
attorneys,  and  other  members  of  the 
public.  Depending  upon  the  nature  of 
the  question  and  the  extent  to  which 
informality  is  appropriate,  this  may  be 
accomplished  through  telephone  calls, 
interpretive  or  no-action  letters,  or  pre- 
filing  conferences  or  other  meetings. 

Finally,  like  the  other  operating 
divisions  of  the  Commission,  the 
Division  of  Corporation  Finance 
participates  in  the  rulemaking  process 
with  respect  to  rules,  regulations,  forms 
and  schedules. 

Comment  is  solicited  as  to  whether  a 
form  of  ADR  or  reg-neg  would  be  useful 
as  a  method  of  resolving  disputes  with 
respect  to  any  of  the  activities  described 
above:  Review  of  filings,  processing  of 
applications,  rendering  of  interpretive 
advice,  and  rulemaking.  The  review  of 
filings,  processing  of  applications,  and 
rendering  of  advice  are  characterized  by 
informality  and  direct  contact  between 
the  staff  and  other  parties,  including  the 
opportxmity  for  parties  to  explain  their 
views  before  decisions  are  made.  Even 
afier  decisions  are  made,  there  are 
ample  opportunities  for  reconsideration 
and  appeal  to  the  Commission. 
Comment  is  solicited  as  to  whether  any 
means  of  ADR  would  be  likely  to 
provide  a  less  expensive  or  more  useful, 
speedy,  or  consistent  resolution  of  these 
matters,  or  otherwise  improve  upon 
them. 

2.  Division  of  Enforcement 

a.  General  responsibilities.  The 
Division  of  Enforcement  is  charged  with 
carrying  out  the  Commission's 
responsibility  to  enforce  the  federal 
securities  laws.  It  conducts  informal  and 
formal  investigations  into  possible 
violations  and  recommends  appropriate 
actions  and  remedies  for  consideration 
by  the  Commission.''  In  informal 


investigations,  unlike  formal 
investigations,  no  compulsory  process  is 
issued  or  testimony  compelled,  and 
cooperation  is  voluntary.  Unless 
otherwise  ordered  by  the  Commission, 
investigations  and  reports  on 
investigations  are  non-public.  At  the 
conclusion  of  an  investigation  or 
otherwise,  the  Commission  may 
determine  that  no  action  is  warranted, 
or,  upon  the  staff's  recommendation,  the 
Commission  may  authorize  the  staff  to 
proceed  with  one  or  more  of  the 
following: 

(1)  An  action  in  federal  court  seeking 
an  injunction  to  prevent  further 
violative  conduct,  which  may  also  seek 
additional  relief  such  as  the  imposition 
of  penalties  or  the  disgorgement  of 
illegal  profits; 

(2)  AdministrAive  proceedings;  or 

(3)  Referral  to  the  Department  of 
Justice  for  criminal  prosecution." 

The  Commission  provides  a 
procedure,  usually  referred  to  as  a 
"Wells  Submission,"  by  which  a  person, 
who  has  been  advised  by  the 
enforcement  staff  that  he  or  she  may  be 
the  subject  of  a  recommendation  by  the 
staff  to  the  Commission  that  law 
enforcement  action  be  taken,  may 
submit  a  written  statement  to  the 
Division  explaining  why  no 
enforcement  action  should  be  brought 
against  him  or  her.^'  During  the  course 
of  the  staffs  investigation  or,  more 
typically,  toward  its  conclusion,  the 
staff  ordinarily,  but  not  as  a  matter  of 
right,  advises  coimsel,  if  the  staff  has 
come  to  a  determination  to  recommend 
to  the  Commission  that  a  law 
enforcement  proceeding  be  instituted, 
that  counsel  may  make  a  written 
submission  on  behalf  of  the  client.  The 
staff  describes  to  counsel  in  general 
terms  the  results  of  its  investigation  and 
the  nature  of  the  charges  it  intends  to 
recommend  to  the  Commission.  Coimsel 
may  choose  to  make  a  submission  in  an 
attempt  to  dissuade  the  staff  fit>m  going 
forward  with  an  enforcement 
recommendation  to  the  Commission,  or, 
should  that  provide  unsuccessful,  to 
persuade  the  Commission  that  the  staffs 
adverse  recommendation  is 
inappropriate.^  The  staff  forwards  the 
Wells  Submission  to  the  Commissioners 
in  conjunction  with  its  own 
memorandum  recommending  the 
enforcement  action  and  usually 


"•Se*  17  cm  200.30-1. 

"  The  Commitsion'9  infonnal  enforcement 
procedtiTM  and  its  Rule*  Relating  to  Investigation* 
are  set  forth  at  17  CFR  202.S  and  17  CFR  203.1- 
a,  respectively. 


"  Other  recommendations  may  be  made,  such  as, 
for  example,  to  suspend  trading  in  a  security. 

"  The  Wells  Submission  procedure  is  set  forth  at 
17  C3TI  202.5(c). 

**  Counsel  sometimea  elect*  to  submit  suggestions 
in  Wells  Submissions  at  to  how  the  proceedings 
might  be  settled. 
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respondiag  to  tha  paints  nised  by 
omotti. 

la  geaeral.  there  are  three  broad  araas 
in  v/hidk  dispute*  aiue  in  connection 
with  the  Commissioa's  enfbrcamant 
prograa.  Thaae  are:  (a)  The  investigative 
process;  (b)  the  prosecuticMi  of 
administrativa  proceedings  befiwe  the 
Commission  and  enforcement  litigadon 
before  the  courts;  and  (c)  requests  for 
relief  from  administrative  and  iudicial 
orders.  Within  each  of  these  broad 
categories,  a  variety  of  disputes  may 
arise.  Eadi  type  of  dispute  implicates 
diSaraut  interests  and,  accordingly,  may 
require  diOarent  treatment  under  the 
Commission's  ADR  pc^cy. 

b.  The  Investigation  Process.  Most  of 
the  disputes  arising  out  of  investigations 
relate  to  the  process  by  which  the  staff 
gathers  information,  lliese  principally 
concern  compliance  with  Commission 
siApoenas  for  documents  or  testimony, 
and  may  involve  a  wide  range  of  issues. 
Such  issues  Include  the  cost  of 
complying  with  subpoenas,  the  scope  of 
a  subpoena,  the  timing  of  production, 
the  oppeamKe  of  Ae  witness,  the 
existence  of  a  privilege,  and  the 
confidentiality  of  dbcuments  and 
teetimoBY  submitted. 

Such  disputes  typically  are  resolved 
in  oneof  tluee  ¥fa3rs:  ^e  investigative 
staff  may  seek  authority  from  the 
Commiesion  to  bring  a  subpoena 
enforcement  action;  the  staff  may 
negotiate  a  compromise  with  respect  to 
the  aoQpe  or  timing  of  production:  or  the 
staff  may  sunplj  bold  in  abeyance  the 
request  for  information.  The  staff, 
therafona.  employs  a  method  of  ADR 
when  it  negotiates  a  resolution  of  a 
dispute  relating  to  the  investigative 
process.  Under  present  practice, 
however,  das  negotiation  process  is 
informal  aod  seldom  protracted  because 
extended  negotiations  on  sudi  matters 
simply  deky  investigations. 

dine  area  of  dispute  in  the 
investigative  process  concerns  the  cost 
of  complying  with  subpoenas.  Hiese 
disputes  include  whether  the 
Commission  must  reimburse  a  redptent 
of  an  investigative  subpoena,  and,  if  so, 
what  reimbursement  is  due.  As  a  matter 
of  policy,  tha  CommissioB  ordinarily 
does  not  reunburse  recifHents  of 
subpoeaa  iar  their  search  and  copyiiig 
costs  without  a  court  order.  ^* 


**To  dbttia  Mich  sm  oitisr.  the  wcipieat  of  a 
subpoena  must  rehue  to  produce  tuiaaf  the 
subpoena  and  seek  an  order  for  reimbursement  in 
a  subfKMM  anfonMBeM  «ction  Wm^  by  ^ 
ComBiMkw.  IVb  U|ht  to  PtuBcial  Privacy  Ad 
provides  for  a  statutory  right  to  reimbursement 
Because  the  reimbursement  rate  for  copying  and 
research  time  are  specified  by  regulatioB,  Ihata  are 
rawty  liirtiaiiiaul  dJiylw  iBtabag  f  sobh 
tubpoaaM.  Oolf  tf  ■■  afMwjr  nbpMM  ia  «aMy 
burdensoow,  mmIi 


Ano^er  area  of  potantie]  disputes, 
although  infrequent,  relates  to  access  to 
transcripto.  Witnoaaea  have  a  qtialified 
ri^  to  review  their  own  docmnentaiy 
ami  testimonial  evidence.**  The 
CoaunissioB  has  the  authority,  for  good 
cause  shown,  to  reftise  to  allow  a 
vdtness  to  obtais  a  copy  of  a  transcript 
or  docuraentny  evidence.  The  comts 
haw  denied  iBtariocntory  review  of  a 
refasri  to  provide  a  writness  a  copy  of 
his  testimony.*' 

RequeM  fat  confidentiality  of 
testhaony  or  docwnents,  and  requests 
for  access  to  invMtigative  files,  may  also 
give  rice  to  disputes.  In  addition, 
subpoena  recipients  may  ask  that  the 
staff  accept  limited  access  to 
doouawnts.  such  as  accepting  redacted 
documents  Hib|act  to  intpection  of  the 
originals,  examining  originals  end 
retatning  copies  only  of  important 
documents, «'  agreeing  to  return 
originals  following  the  conclusion  of  an 
investigation.  Occasionally,  the  staff 
will  negotiate  limited  access  agreements 
of  this  nature.  Confidentiality  disputes 
may  also  arise  tiu-ou^  Freedom  of 
Information  Act  ("I'OIA")  requests  or 
through  subpoenas  issued  in  connection 
with  private  Htigation.  Ultimately,  the 
Office  of  General  Counsel  represents  the 
Commission  with  respect  to  POIA 
requests  and  subpoenas.** 

c.  Enforcement  proceedings.  Once  the 
Conuntasion  authorises  the  staff  to 
initiate  enforcement  proceedings,  a 
wiety  of  disputes  tj^cally  arise  both 
befwa  and  after  the  filing  of  the  action. 
Prior  to  filing  an  action,  disputes  may 
arise  concerning  the  forum — 
administrative  or  judicial — in  which  the 
action  is  to  be  brought,  the  number  and 
scope  of  the  t^nrges,  and  the  nature  of 
the  remedies  sought  by  the  Commission. 
Negotiations  often  occur  with  regard  to 
sudi  disputes.  Once  administrative  or 


normal  operaHmi  «f  a  wpowttenfs  busiMss,"  wdll 
a  court  i«ftiiato«niMca  •  aabpeeoa  untoM  Um 
ageocy  fr««i4«t  raaionable  tvimbursmnaot.  BEOC 
versus  Bay  Shipbuildiag  Corp.,  668  F.2d  304.  313 
ft  n.  11  TTth  Or.  1981);  rTTT  versus  Rockefeller.  591 
F.2d  182. 191  (tdOr.  197Sh  SEC  versus  Arthur 
Ymmg  »0»_  Sa4  F.Sd  lOia.  1S32-33  (Ox:.  cix. 
107gl.  cwt.  denied.  439  U.S.  1071  (1979). 

^  See  Rule  6  of  the  Rules  Goveming 
InvestigaUons.  17  CFR  203.S. 

"  See,  a-g..  Bones,  et  al.  versus  SEC,  No.  91- 
790272  (9iiOir.  )«ly  IS.  19911  (per  curiam): 
ConunercMf  Qopte/  Orp.  venus  SCC  380  WM 
BS6.  858  (7th  Cit.  1066). 

"While  Investigations  are  ongoing,  the 
CommiMion  typically  declines  to  produce 
documents  from  its  invesfigati  ve  file*.  In 
responding  to  TOIA  raquaais,  the  Gxnmiaslon 
generally  relies  on  an  exemption  in  the  statute  Ibr 
docuuMRts  fttjm  law  enforcement  investigative 
recoMb.  la  laapoulMug  to  subpoenas,  it  relies  on  a 
govenuuMilal  iNivllqge.  The  Connnisslon  ttuAy 
comptoiiilwiwithdiiifaBsom  of  concern  for  hann 
to  tli  iww^H^inBiwr  wnwtasited  te  wiOD  w  toe 


judicial  proceedings  commence,  some 
or  all  of  these  pre-fiUng  disputes  may 
continue,  as  may  the  negotiations 
pertaining  to  them. 

In  addition,  disputes  conoeming 
discovery  or  evidentiary  issues  may  also 
arise.  Siidi  disputes  may  he  resolved  as 
an  adjtmct  to  resolving  the  entire  action. 
When  they  are  resolved  separately,  tiM 
negotiation  process  is  analogous  to  the 
pnxsas  of  nqgotiating  subpoenas  during 
the  invastigative  phase.  Rather  than 
seeking  judicial  resolution  of  these 
disputes  thrruigh  the  subpoena 
enforoamant  process,  the  staff  may  seek 
to  resolve  litigation  disputes  through 
discovery  motions  if  negotiations  among 
counsel  prove  fruitless. 

In  the  past,  the  Commission  has 
litigated  a  number  of  civil  cases  in 
federal  court  because  the  defendant  aad 
the  Commission  concurred  on  the  issues 
of  liability  but  disagreed  about  the 
appropriate  relief.  As  disgorgement  and 
penalties  nuy  now  be  obteined  in 
administrative  proceedings  as  a  resultof 
the  Securities  Enforcement  Remedies 
and  i^enny  Stock  itofonn  Act  of  1990 
(tha  "Remadias  Act"),**  a  similar 
situation  may  occur  in  administrativa 
actions.  Often  tliese  cases  involve  a 
need  to  evaluate  the  ability  of  the 
deiandaot  or  respondent  to  pey.  Delay 
in  the  settlement  process  may  reduce  a 
defendant's  assets  through  costs  and 
cotmaal  ieas.  AoconUngly,  in  casas 
where  the  principal  dispute  involves  tha 
amount  of  diagorgeisant  or  penalties 
and/or  the  ability  to  pay,  a  method  of 
ADR  may  provide  an  expeditious  means 
of  settling  the  natter. 

d.  fle908StE  for  reUeffrom  orders.  The 
final  araa  in  vdrich  disputes  arise 
coocams  requests  for  relief  from 
Commission  bar  orders  entered  in 
administxative  proceedings  and  from 
injioictions  and  ancillary  relief  ordered 
by  a  cowl.  The  Commission  has 
authority  to  institute  administrative 
proceedings  against  persons  who  are 
aseocisted  or  seek  association  wdth 
regulated  entities  and  have  engaged  in 
certain  acts  or  omissions  or  omissions  t>r 
are  subject  to  certain  convictions  or 
injunctions,  and  bar  such  persons  from 
being  so  associated.^  In  addition.  8el^ 
r^uiatory  organizations  ("SROs")  such 
as  tha  secuiitias  exchanges  and  the 
National  Association  of  Securities 
Dealers.  Inc.  can  bar  persons  subject  to 
certain  ^statutory  disqualifications" 


'•Ihib.  I.  iei-«a.  IM  StaL  931. 

«° Exchange  Ad  sections  iKh).  IS  U3.C.  7Ss(h). 
lS(bUai.  IS  U.S.C  7BB{h)fB).«nd  lSB(cX4).  IS 
U.S.C  7SD-«(c3(4):  laMStaaot  Advlam  Act  of  1S40 
sections  203(0. 15  U.S.C  BCfb-3(();  Invaetmatf 
Company  Act  of  1940  sections  8(h^  IS  U.S£.  aO»- 
«(b). 
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from  assodatioD  with  a  member  of  the 
SRO.*» 

Persons  barred  by  the  Commission  or 
an  SRO,  or  otherwise  subject  to  a 
"statutory  disqualification,"  cannot 
associate  with  a  regulated  entity  or  SRO 
unless  the  consent  of  the  Commission 
and  SRO  are  obtained.  There  are  two 
ways  in  which  such  persons  may  obtain 
sudi  consent.  Pursuant  to  Rule  29  of  the 
Commission's  Rules  of  Practice,*' 
persons  subject  to  a  Commission  bar, 
who  are  seeking  to  associate  with  an 
entity  that  is  not  a  member  of  an  SRO 
or  whose  bar  order  contains  a  proviso 
that  application  may  be  made  to  the 
Commission  after  a  specified  period  of 
time,*^  may  make  an  application 
directly  to  the  Commission  for  consent 
to  associate.  All  other  such  persons 
must  make  their  appUcation  pursuant  to 
Rule  19h-l  of  the  Exchange  Act,**  by 
which  applications  for  consent  to 
associate  are  made  with  the  assistance 
of  the  prospective  employer  through  the 
employer's  SRO,  and  the  Commission 
reviews  SRO  determinations  on  such 
applications.  Under  either  method. 
Commission  approval  of  an  appUcation 
for  consent  to  associate  does  not  modify 
or  vacate  the  Commission  order  nor 
does  it  remove  or  hft  the  bar;  the  order 
and  bar  remain  in  effect,  so  that  a 
person  who  deviates  from  the  terms  or 
conditions  under  which  his  or  her 
application  was  approved  is  subject  to 
an  enforcement  action  for  violation  of 
the  order. 

By  delegated  authority,  the  Director  of 
the  Division  of  Enforcement  reviews 
applications  made  pursuant  to  Rule  29 
and  the  Director  of  the  Division  of 
Market  Regulation  reviews  applications 
made  pursuant  to  Rule  19h-l.  Although 
the  Division  of  Enforcement  sometimes 
engages  in  negotiations  concerning 
some  issue  with  parties  seeking  consent 
to  associate  under  Rule  29,  the  EKvision 
of  Market  Regulation  does  not  engage  in 
such  negotiations  with  applicants 
seeking  consent  to  associate  under  Rule 
19h-l.  In  the  latter  case,  the  Division  of 
Market  Regulation  consults  solely  with 
the  applicable  SRO  that  has  made  an 


«>  Exchange  Act  sections  6(cM2),  IS  U.S.C. 
78f[cK2).  15A(g)(2).  15  U.S.C  78o-3(gX2). 
17A(b)(4)(A),  15  U.S.C  781<}-l(b)(4MA). 

"17  CFR  201  29.  For  a  diioiasion  of  Rule  29.  see 
Exchange  Act  Release  No.  20783.  [1983-84  Transfer 
Binder]  Fed.  Sec.  L  Rep.  (CCH).  1  83,509  (March 
22. 1984). 

*'  Persons  whose  order  contains  such  a  proviso 
and  who  seek  to  associate  with  •  broker-dealer,  may 
elect  either  to  apply  directly  to  the  Commission 
under  Rule  29  and.  if  the  Commission  approves  the 
application,  thereafter  to  the  SRO,  or  to  nave  the 
prospective  employer  apply  to  the  SRO,  subject  to 
Commission  review  under  Exchange  Act  Rule  19h- 
1  (discussed  below  in  Section  II1.C4.  of  this 
Release). 

"l7CFR240.19b-l. 


initial  determination  with  respect  to  the 
application. 

As  to  Rule  29  applications,  the 
Commission  has  consented  in  the  past 
to  relief  from  bars  when  It  has  been  in 
the  public  interest.  The  Rule  sets  forth 
eight  factors  that  the  applicant  must 
address  in  an  affidavit.  Grants  of  such 
appUcations  sometimes  follow 
negotiations  between  the  staff  and  the 
applicant  concerning  the  nature  of  the 
duties  the  applicant  would  have  and  the 
extent  of  supervision  that  a  new 
employer  would  provide  if  the  applicant 
were  to  re-enter  the  business. 
Applications  to  re-enter  the  securities 
industry  by  barred  persons  are  common, 
and  are  often  granted  subject  to 
limitations  on  a  person's  activities.  In 
cases  where  there  has  been  a 
preliminary  determination  to  grant  some 
form  of  relief  &t>m  an  order,  M)R  may 
be  helpful  in  reaching  an  acceptable 
order. 

Relief  also  may  be  sought  from 
administrative  cease-and-desist  orders. 
However,  as  cease-and-desist  authority 
has  only  recently  been  granted  to  the 
Commission  pursuant  to  the  Remedies 
Act,  there  has  not  yet  been  an 
application  for  relief  from  such  an 
order. 

Finally,  relief  may  be  sought  from 
injtmctions  and  other  ancillary  relief 
ordered  in  connection  with  an 
injimction.*'  In  exceptional  cases,  an 
injunction  may  be  modified  or  dissolved 
by  the  court  on  motion  by  the  defendant 
or  by  the  Commission  imder  Federal 
Rule  of  Civil  Procedure  60(b).  Almost 
always,  a  party  seeking  modification  or 
dissolution  of  a  court  decree  entered  in 
a  Commission  action  will  seek  to 
negotiate  with  the  staff  before  making 
the  motion  in  court.  A  strict  standard 
governs  requests  to  modify  or  dissolve 
Commission  injtmctions:  "Nothing  less 
than  a  clear  showing  of  grievous  wrong 
evoked  by  new  and  unforeseen 
conditions"  will  justify  relief  from  an 
injunctive  order.*"  The  Commission  has 
successfully  reUed  on  this  standard  to 
defend  its  injunctions.  While  the 
Commission  sometimes  will  agree  not  to 
object  to  a  motion  to  modify  or  vacate 
a  portion  of  a  court  decree  directing 
ancillary  relief,  such  as  mandatory 
compliance  procedures,  it  seldom  will 
agree  to  reUef  bom  "obey  the  law" 
injunctions.*'  Similarly,  there  are 


**  These  cases  are  bandied  by  the  Office  of 
General  Counsel  and  are  discussed  further  in 
Section  II].C.9.b  ix.  of  this  Release. 

*•  United  States  v.  Swift  B-  Co.,  286  U.S.  106, 119 
(1932).  See  also,  SEC  v.  Blinder,  fiobinson  »  Co., 
855  F.2d  677,  679-80  (10th  Cir.  1988);  SECy. 
aifton.  700  F.2d  744,  745  (D.C  Cir.  1983). 

*' Typically,  the  Commission  consents  to  relieve 
a  person  from  an  injunction  only  where  some  form 


occasions  when  the  Commission 
consents  to  reUeve  a  party  bom  certain 
provisions  of  an  injunction,  but  only  in 
truly  exceptional  cases  involving  a 
change  in  circumstances. 

In  cases  involving  relief  &x>m  bar 
orders  and  injtmctions,  the  principal 
dispute  relates  to  the  nature  of  the 
limitations  imder  which  a  defendant 
will  operate.  The  negotiation  prt>ce8S 
under  Rule  29  in  cases  involving  re- 
entry of  a  barred  person  usually  turns 
on  finding  a  combination  of  limitations 
that  gives  the  Commission  sufficient 
comfort  that  the  person  will  be  working 
in  a  position  and  tmder  supervision  that 
minimizes  the  risk  of  future  violations. 
In  the  case  of  modifications  to  an 
injtmction,  negotiations  typically  turn 
on  whether  the  staff  and  the  defendant 
are  able  to  devise  a  substitute  court 
order  that  preserves  the  Commission's 
enforcement  interest  in  protecting  the 
public  yet  interferes  less  with  the 
operation  of  a  defendant's  business. 

e.  Considerations  as  to  ADR.  The 
Commission  ctirrently  settles  more  than 
80%  of  its  enforcement  cases.  The 
Commission  requests  comments  as  to 
whether  there  are  ADR  techniques  that 
would  achieve  settlements  that  are 
"better"  frtjm  the  viewpoint  of  the 
Commission  enforcement  program  or 
the  public  interest  with  respect  to  restilt, 
timeliness,  cost,  or  compliance. 

The  investigation  of  potential 
violations  of  die  federal  securities  laws 
and  the  prosecution  of  those  matters 
through  judicial  and  administrative 
proceedings  are  essential  parts  of  the 
Commission's  statutory  obligations.  To 
assist  in  carrying  out  these 
responsibilities,  the  Commission  has  a 
powerful  weapon  for  fact-finding  that  is 
not  possessed  by  private  parties,  the 
subpoena,  compliance  with  which  can 
be  enforced  in  court.  In  addition,  the 
present  negotiation  and  litigation 
processes  are  often  used  by  the 
Commission  not  only  to  resolve 
partioilar  cases  but  also  to  achieve,  in 
the  words  of  the  ADR  Act,  a  "definitive 
or  authoritative  resolution  of  the  matter 
*  *  *  for  precedential  value."  Unlike 
private  Utigants,  the  Commission 
engages  in  litigation  or  negotiation  to 
promote  the  public  interest.  Decisions  to 
institute  certain  actions,  charge  certain 
offenses,  and  request  certain  remedies 
may,  for  example,  reflect  a  need  in  a 
certain  case  to  reinforce  the 
Commission's  commitment  to  enforce 

{>articular  provisions  of  the  securities 
aws. 


of  ancillary  relief  (e.g.,  compliance  procedures)  was 
obtained  and  the  Commission  believes  that  the 
andllaiy  relief  is  no  longer  necessary. 
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In  cases  where  the  Commission 
negotiates  or  settles,  it  does  so  only 
where  the  resolution  will  not  \mdercut 
its  interpretation  of  the  securities  laws, 
its  need  to  maintain  consistency ,of 
results  among  cases,  and  its  protection 
of  the  public  interest.  When  the 
Commission  decides  to  litigate  matters, 
it  typically  does  so  to  establish 
preosdent  or  because  the  staff  cannot 
achieve  a  settled  result  that  the 
Commission  deems  consistent  with  the 
public  interest  or  its  prior 
interpretations  of  the  securities  laws. 
Commanters  are  requested  to  address 
whether  and  how  ADR  can  be  utilized 
to  achieve  the  foregoing  goals  of 
interpretation  and  enforcement  of  the 
securities  laws  to  establish  precedent, 
deterrence,  consistency,  and  to  promote 
the  public  interest.*" 

AoR  may  not  be  well-adapted  to 
subpoena  negotiations,  as  it  may  delay 
rather  than  hasten  the  process.  Where 
the  Commission  does  compromise  on 
production  issues,  it  is  typically  done 
informally  and  quickly.  Selecting, 
organizing,  and  employing  an  ADR 
tedinique  could  postpone  the  resolution 
date.  ADR  may  be  inappropriate  in  cases 
where,  by  statute,  the  Commission  must 
act  in  a  very  brief  period,  such  as  when 
it  is  necessary  to  apply  to  a  court 
promptly  to  obtain  a  temporary 
restraining  order,  freeze,  or  cease  and 
desist  order. 

The  Commission  has  not  delegated  to 
its  staff  the  authority  to  institute  court 
or  administrative  proceedings  or  to 
settle  them;  the  Conmiissioners 
themselves  vote  to  authorize  such 
matters.  Comment  is  solicited  as  to 
whether  forms  of  ADR  would  be  useful 
which  do  not  require  the  direct 
participation  of  persons  with  authority 
to  settle,  but  where  it  is  sufficient  that 
the  staff  assigned  to  a  case  have 
authority  only  to  recommend  a 
negotiated  settlement  for  acceptance  by 
the  Commission.*"  If  a  proposed 


**A«  previously  noted  U  Section  ni.A.3.  of  thU 
Reletse.  the  ADR  Act  directs  agencies  to  consider 
not  using  AOR  where,  among  other  things,  "a 
de&nitivs  or  authoritative  resolution  of  the  matter 
is  required  for  precedential  value,"  "maintaining 
estabtisbed  policies  is  of  special  importance,  so  that 
variatioiu  among  individual  decisions  are  not 
increased,"  or  "the  matter  significantly  affects 
persons  or  organizations  who  are  not  parties  to  the 
proceeding."  5  U.S.C.  572(b).  In  most  litigated 
enforcement  matters,  at  least  one  of  these 
considarations  applies.  This  provision  of  the  Act 
also  contains  other  foctors  that  may  indicate  that 
ADR  is  inappropriate  in  certain  cases.  Commenters 
should  address  all  of  the  factors  that  the  ADR  Act 
sets  forth  as  potential  reasons  for  not  using  AOR. 

**Once  the  Commission  has  authorized  the 
institution  of  a  court  or  administrative  proceeding, 
it  is  understood  to  have  delegated  to  the  staff  the 
authority  to  make  intermediate  determinating 
during  the  course  of  the  case  or  proceeding,  e.g., 
evidence,  witnesses,  discovery,  etc.  Subpoena 


procedure,  to  be  effective,  depended 
upon  direct  negotiations  between 
persons  with  authority  to  settle  the 
matter,  this  would  require  the 
Commission  to  delegate  to  one  person 
the  power  to  settle  a  case  submitted  to 
ADR.  Such  a  prticedure  would  not  be 
desirable  or  feasible  for  the 
Commission. 

3.  Division  of  Investment  Management 

The  Division  of  Investment 
Management  administers  the  Investment 
Company  Act  of  1940  ("Investment 
Company  Act"),'°  the  Investment 
Advisers  Act  of  1940  ("Advisers 
Act"),9»  and  the  Public  Utility  Holding 
Company  Act  of  1935  ("Holding 
Company  Act").'*  Among  other  things, 
these  Acts  provide  the  Commission  with 
authority  to  grant  exemptions  from  or 
issue  orders  imder  provisions  of  the 
Acts  if  the  Commission  makes  certain 
required  findings.*'  In  many  cases  this 
authority  has  been  delegated  to  the 
Director  of  the  Division.  The  Acts 
require  that  orders  of  the  Commission 
shall  issue  only  after  notice  and 
opportimity  for  a  hearing.** 

Most  of  tne  orders  issued  under  the 
Investment  Company  Act  and  Advisers 
Act  are  granted  upon  requests  for 
exemptions  fi^m  various  provisions  of 
the  Acts  or  Commission  rules. 
Generally,  requests  for  orders  are 
discussed  by  the  staff  with  applicants 
prior  to  publication  of  a  notice.  If  the 
staff  could  support  an  application  if  it 
was  modified,  the  applicant  receives 
comments  and  often  revises  its  request 
to  take  into  account  the  staff's 
comments.  As  a  result  of  these  informal 
negotiations,  almost  all  requests  for 
ordere  are  either  granted  without  a 
hearing  or  withdrawn  when  the  staff 
notifies  the  applicant  that  it  will  not 
support  the  application.  Occasionally, 
peraons  requesting  a  Commission  order 


enforcement  proceedings  must  be  authorized  by  the 
Commission. 

*°lSU.S.C.SOa-letseq. 

■MS  U.S.a  BOb-l  el  seq. 

•»15U.S.C79aetseq. 

■'Ganaral  axemptive  authority  is  granted  the 
Commission  by  Sections  S  (b),  (c),  (d).  and  (e)  of  the 
Investment  Company  Act  and  Section  206A  of  the 
Advisers  Act  15  U.S.C  80»-6  (b).  (c).  (d),  and  (e); 
15  U.S.C  80b-6a.  The  Investment  Company  Act 
gives  the  Commission  authority  to  issue  orders  for 
different  types  of  relief  from  a  number  of  specific 
statutory  requirement!  of  the  Investment  Company 
Act  Specific  grants  of  authority  to  issue  orders 
under  the  Advisers  Act  are  also  provided  the 
Commission  by  sections  202(a)(li)(F),  203(11.  and 
203(h).  15  U.S.C  80b-2(a)(n)(F),  80b-3(f).  80b- 
3(h).  There  are  numerous  provisions  throughout  the 
Holding  Company  Act  giving  the  Commission  the 
autitority  to  issue  orders.  See  U.S.C  70-79z-6. 

**  Sectfon  40(a)  of  the  Investment  Company  Act 
15  U.S.C  a0a-39(a);  section  2 1 1(c)  of  the  Advisers 
Act  IS  U.S.C  S0t>-11(c):  section  20(c)  of  the 
Holding  Company  Act,  IS  U.S.C  79t(c). 


that  is  not  supported  by  the  staff  do  not 
withdraw  their  application  and  the 
matter  proceeds  to  a  Commission 
hearing.  In  addition,  persons  affected  by 
an  application  that  has  been  noticed 
may  request  a  hearing.  If  ordered  by  the 
Commission,  the  hearing  is  held  before 
a  Commission-appointed  hearing 
officer,  and  appeals  are  made  directly  to 
the  Commission. 

Comment  is  requested  as  to  whether 
a  form  of  ADR  would  be  useful  in 
resolving  disagreements  over  whether 
the  Commission  should  grant  an  order 
under  the  Acts.  How  would  findings, 
which  the  Acts  require  the  Commission 
to  make  before  granting  an  order,  be 
made  if  ADR  is  employed?  How  would 
the  Commission  identify  interested 
persons  who  might  request  a  hearing  on 
an  application? 

Under  the  Investment  Company  Act, 
the  Commission  has  the  authority  to  bar 
persons  from  being  employed  with  or 
serving  in  certain  capacities  for  an 
investment  company,''  and  to  permit 
persons  to  serve  who,  by  statute,  are 
prohibited  from  serving  in  these 
capacities,*"  In  addition,  as  noted  in  the 
discussion  of  the  activities  of  the 
Division  of  Enforcement,*'  the 
Commission  has  authority  to  issue 
money  penalties  in  administrative 
proceedings*"  and  cease  and  desist 
orders  against  certain  persons  associated 
with  an  investment  company  violating 
the  Investment  Company  Act  or  other 
securities  laws.*"  Under  the  Advisers 
Act,  the  Commission  can  deny, 
suspend,  or  revoke  the  registration  of  an 
investment  adviser  or  persons 
associated  with  an  adviser,"°  censure 
them,"'  and  issue  cease  and  desist 
orders."*  In  addition,  the  Commission 
has  authority  to  impose  money  penalties 
in  administrative  proceedings  for 
violations  of  the  Advisers  Act  or  rules 
adopted  imder  the  Act."'  This  authority 
is  very  similar  to  Commission  authority 
under  the  Exchange  Act  with  respect  to 
broker-dealera. 

The  Commission  has  extensive 
rulemaking  authority  under  all  three 


*>  Section  9(c)  of  the  Investment  Company  Act  IS 
U.S.C  80a-9(c). 

** Section  9(b)  of  the  Investment  Company  Act  IS 
U.S.C  80A-»(b). 

"  See  fupra  Section  III.C2  of  this  Release. 

'*  Section  9(d)  of  the  Investment  Company  Act. 
15  U.S.C  80»-0(d). 

"Section  0(f)  of  the  Investment  Company  Act  IS 
U.S.C  80»-9(f). 

•0  Section  203(e)  of  the  Advisers  Act  19  U.S.C 
B0b-3(e). 

•'M. 

"  Section  203(k)  of  the  Advisers  Act  IS  U.S.C 
80b-3(k).      * 

»  Section  203(1)  of  the  Advisers  Act  13  U.S  C. 
80b-3{i). 
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statutes.**  In  some  cases,  rulemaking 
proposals  seek  to  codify  a  series  of 
exemptive  orders  issued  after 
negotiations  with  applicants  as 
described  above.  Comment  is  requested 
as  to  what  additional  use  may  be  made 
of  negotiated  rulemaking  techniques. 

4.  Division  of  Market  Regulation 

The  Commission's  program  far  the 
regulation  and  supervision  of  securities 
markets  and  market  participants  is 
governed  by  the  Exchange  Act  In 
administering  those  provisions,  the 
Commission,  through  the  Division  of 
Market  Regulation,  engages  in  various 
formal  and  informal  administrative 
actions,  including  rulemaking, 
registration  of  market  participants  and 
SROs,  approval  of  SRO  proposed  rule 
changes,  issuance  of  orders  exempting 
persons  or  transactions  from  provisions 
of  the  Exchange  Act  and  the  niles 
thereunder,  providing  interpretive 
advice,  approval  of  applications  for 
listing  and  delisting  of  secxirities  on 
exchanges,  and  review  of  SRO  decisions 
to  permit  persons  who  are  subject  to 
"statutory  disqualifications"  to  associate 
with  broker-dealers." 

The  Commission  solicits  comment  on 
the  advisability  of  utilizing  ADR 
procedures  and  reg-neg  in  connection 
with  its  administration  of  the  market 
regulation  provisions  of  the  Exchange 
Act.  There  is  substantial  competition  in 
the  areas  regulated  through  the  market 
regulation  program,  and.  accordingly, 
actions  in  one  matter  affect  parties  not 
represented  in  the  matter  who  are 
competitors  of  the  affected  party.  For 
example,  the  Commission  has 
considered  SRO  proposed  rules  that 
would  limit  the  ability  of  its  members 
to  engage  in  transactions  in  another 
market  operated  by  another  SRO 
(thereby  limiting  the  potential  market 
share  of  the  other  SRO).  The 
Commission  has  available  substantial 
information  about  the  interests  of 
markets  and  market  participants 
through  SROs  and  from  other  sources. 
In  addition,  all  rulemaking  in  the 
market  regulation  program,  including 
those  that  have  been  challenged  in 
court,  has  afforded  substantial 


"  General  rulemaking  authority  is  granted  the 
Comicissian  by  sections  G(c)  and  38(a)  of  the 
Investment  Company  Act,  IS  U.S.C  80»-6(c)  and 
80a-37(a),  sections  206A  and  211  of  the  Advisers 
Act.  15  U.S.C  80b-6a  and  aob-11.  and  section  20(a) 
of  the  Holding  Company  Act.  15  U.S.C  79t(a). 

**  As  discussed  above  in  Sectioa  in.C2.  of  thia 
Release,  the  Division  of  Market  Regulatioo.  by 
delegated  autfaority.  reviews  applications  to 
associate  vtrith  broker-dealers  made  punuant  to 
Exchange  Act  Rule  19h-1.  As  noted  in  that  Section, 
the  Division  of  Market  Regulation  does  not  engage 
in  direct  negotiations  with  applicants,  but  rather 
consults  with  the  SRO  that  has  made  an  initial 
delerminatiGn  with  racpact  to  tba  application. 


opportunity  for  private  sector  input. 
Each  rulemaking  has  been  characterized 
by  the  expression  of  strong  divergent 
views  by  different  private  sector 
interests.  In  each  case,  the  Commission 
has  made  a  principled  policy  decision, 
which  it  advocates  to  the  Congress  as 
well  as  to  the  courts.  Moreover, 
consideration  should  be  given  to  the 
need  to  make  consistent  decision  and  to 
balance  burdens  on  competition  with 
investor  protection  and  other  statutory 
goals. 

5.  Office  of  the  Administrative  Law 
Judges 

The  Commission  administers  six 
statutes — the  Securities  Act,  Exchange 
Act,  Investment  Company  Act,  Advisers 
Act,  Holding  Company  Act,  and  Trust 
Indenture  Act — which  provide  for 
administrative  proceedings  pursuant  to 
provisions  of  the  Administrative 
Procedure  Act  (APA).**  Administrative 
Law  Judges  (ALJs)  preside  over  public 
on-the-record  hearings  required  by  the 
APA  in  administrative  proceedings 
initiated  by  the  Commission  on  the 
recommendation  of  one  of  its  offices  or 
divisions.  Such  proceedings  may  result 
in  the  setting  of  Commission  policy. 

A  variety  of  cases  result  in 
administrative  proceedings.  The  typical 
cases  concern  whether  the  Commission 
should  censure,  limit  the  activities  of,  or 
suspend  or  bar  from  the  securities 
business,  registered  broker-dealers  or 
investment  advisers  and  persons 
affiliated  with  those  entities,  and 
whether  persons  appearing  or  practicing 
before  the  Commission  in  a 
representative  capacity  (lawyers  and 
accountants,  for  the  most  part)  should 
be  suspended  or  barred  from  such 
practice  because  of  improper 
professional  conduct  or  judicial  actions 
taken  against  them. 

The  Administrative  Procedures  Act 
applies  when  the  Commission  initiates 
an  administrative  proceeding.  The  Chief 
ALJ,  upon  receipt  of  the  Order 
Instituting  Public  Proceedings,  assigns 
the  case  to  an  ALJ  and  sets  a  date,  time, 
and  place  for  the  public  hearing.  The 
parties  may  request  that  the  judge 
postpone  the  start  of  the  hearing  while 
they  explore  the  possibility  of  a 
negotiated  settlement.  Sometimes  the 
parties  request  time  to  explore 
settlement  during  the  hearing  after  the 
prosecuting  division  or  office  has 
presented  its  evidence. 

The  Commission's  ALJs  can  be 
involved  in  ADR-like  procedures 
because  Rule  8  of  the  Commission's 
Rules  of  Practice"'  provides  for 
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conferences  in  which  the  parties  can 
discuss  settlement.  The  parties  may 
request  the  judge  to  participate  in  the 
settlement  process  by  opining  on  the 
appropriateness  of  a  proposed 
settlement,  with  the  understanding  that 
the  parties'  request  constitutes  a  waiver 
of  any  right  to  claim  pre-judgment  based 
on  the  views  expressed.  The  judge  may 
decline  to  express  a  view  on  an  ofiiBr.  To 
date,  this  aspect  of  Rule  8  has  had 
limited  use. 

Comments  are  solicited  on  the 
appropriateness  of  ADR  in 
administrative  proceedings.  The 
Commission  solicits  comment  on 
whether  it  would  be  useful  to  institute 
a  modified  Rule  8  procedure  whereby  a 
second  judge,  not  Die  one  assigned  to 
the  proceeding,  would  act  as  settlement 
judge  and  convene  an  informal 
conference  at  the  parties'  request  and 
pursue  the  possibility  of  settlement. 
Should  the  Commission  direct  the  ALJs 
to  stress  to  the  parties  the  benefits  of  a 
negotiated  resolution,  explore  the 
possibilities  of  various  ADR  techniques 
with  the  parties,  or  even  require  a 
statement  bom  the  parties  that  they 
have  tried  ADR  and  a  settlement  is  not 
possible?  There  are  other  ADR 
procedures  that  may  be  useful  in  this 
adjudicatory  role.  Many  courts  have 
adopted  ADR  procedures  and  others  are 
considering  them.  Would  use  of  ADR 
require  the  Commission  to  establish 
procedures  for  it  to  either  accept/reject 
the  negotiated  result  or  delegate  to  the 
staff  negotiators  authority  to  settle  on 
behalf  of  the  Commission? 

6.  Office  of  the  Chief  Accountant 

The  Office  of  the  Chief  Accountant 
(OCA)  participates  in  the  Commission's 
programs  for  the  review  of  registration 
statements  and  reports,  enforcement  of 
the  securities  laws,  oversight  of  the 
accounting  profession,  and  rulemaking. 
At  present,  OCA  engages  in  a  form  of 
reg-neg  through  its  oversight  and  review 
programs.  OCA's  oversight  objectives 
result  in  periodic  meetings  with,  among 
others:  The  staff  of  the  Financial 
Accounting  Standards  Board  (FASB); 
various  committees  of  the  American 
Institute  of  Certified  Public 
Accountants,  including  the  Planning 
Subcommittee  of  the  Auditing 
Standards  Board,  the  SEC  Regulations 
Committee,  and  the  Accounting 
Standards  Executive  Committee;  the 
Financial  Executives  Institute  (FEI);  and 
representatives  of  various  accounting 
firms.  Also,  the  Commission's  Chief 
Accountant  serves  as  a  non-voting 
participant  on  the  FASB's  Emerging 
Issues  Task  Force  (ETTF),  which 
Includes  representatives  of  larger 
medium,  and  small  accounting  firms. 
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rntporation*  and  affihated  organizabons 
(sudt  M  the  Naftiosal  AsMicktMn  of 
Accountants,  FEI,  and  the  Busuemm 
RoundteUe).  and  the  FASB  stafL  The 
ETTF  diacusses  novri  and  difficult 
accounting  issuee  and  indicates  when 
there  is  a  consensus  on  the  appropriate 
accounting  for  a  transaction. 
Dtscussions  at  the  EITP  and  in  the 
poiodic  oveisigfat  meetings  described 
above,  aid  OCA  in  understanding 
intffiested  parties'  views  on  current  or 
reciuring  issues  in  advance  of  drafting 
interpretive  bulletins  or  proposing 
rulemaking. 

OCA  participates  in  the  review  of 
registrant  filings.  Responses  to  OCA 
comments  on  individiial  filings  may 
highlight  registrant  positions  in  areas 
that  require  additional  interpretive 
guidance  or  rulemaking. 

OCA  participates  in  me  Commission's 
gnmral  enforcement  program  by 
providing  expert  advice  on  accounting 
and  auditing  issues  to  the  Division  of 
Enforcement  and  the  Office  of  Cenerml 
CounaaL  fa  addition,  OCA  is  the 
complainant  in  disciplinary  actions 
against  accountants  and  their  firms 
brought  under  Rule  2(e)  of  the 
Commission's  Rules  of  Practice,**  in 
which  it  is  represented  by  the  Office  of 
General  Counsel. 

Comment  is  solicited  as  to  whether  a 
form  of  ADR  or  reg-neg  would  be  useful 
with  respect  to  any  OCA's  activities 
describe)  above:  oversighl  of  the 
accounting  profession,  review  of  filings, 
rendering  interpretive  advice, 
enforcement  related  activities,  and 
rulemaking.  The  review  of  filings, 
oversi^t  of  the  accounting  profession. 
Fulemiicing,  and  rendering  of  advice 
generally  follow  direct  contact  between 
the  staff  and  other  parties  as  described 
above,  including  the  opportunity  for 
parties  to  explain  their  views  before 
decisions  are  made.  Even  after  decisions 
are  made,  there  are  ample  opportimities 
for  reconsideration  and  appeal  to  the 
Commission.  Commfflit  is  solicited  as  to 
whether  a  form  of  ADR  or  reg-neg  would 
be  likely  to  provide  a  less  expensive  or 
more  useful,  speedy  or  consistent  means 
of  resolving  thiese  matters  or  would 
provide  a  better  means  of  receiving  and 
utilizing  pubKc  input. 

7.  QfGoe  of  Equal  Employment 
Opportunity 

The  Equal  Employment  Opportunity 
Director  administers  the  ^O  complaint 
process,  wdiich  consists  of  three  sa^r 
stages:  the  pre-complaint  counseling 
stage,  the  fonnal  complaint  stage,  and 
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the  appelkta  itaga.  The  Equal 
Employaant  O^xirtunkT  Gommisekm 
has  adopted  •  ntm  compiaints 
procaaaing  ragulatton  tiut  sets  fortii 
policies  and  procadures  on  filing. 
processiB^  investigating,  aad  settling 
complaiiils  of  diacnmination.*"  AmwR 
other  thinga.  Uta  new  procedures 
significantly  expand  the  counseling 
period  and  provide  substantial 
hexibUtty  fa  die  formal  complaint  stage 
for  fact-finding  and  resolving  disputes. 

Pre-complamt  counseling  is  a 
prerequisite  to  fihng  a  fonnal  complaint 
of  employment  discrimination  m  the 
federal  government  The  complainant 
must  seek  EEO  counseling  from  a 
designated  EEO  Cknmselor  within  45 
calendar  days  of  the  alleged 
discrimmatory  event  or  action.  Tha  EEO 
Counselor  wiU  then  ctmduct  the  initial 
interview  with  the  complainant,  make 
whatever  informal  inquiry  into  the 
matter  is  appropriate,  and  attempt  to 
bring  the  parties  together  into  an 
amicable  informal  resolution. 

Following  counseling,  tha 
complainant  is  fi'ee  to  file  a  formal 
complaint.  The  complaint  is  assigned  to 
an  I^O  favesti^tor.  The  Commission 
engages  investigators  to  ensure  the 
neutrality  of  the  investigMion  file.  After 
the  favestigatioa.  the  complainant  is 
given  an  opportunity  to  discuss  the 
findings  in  an  attempt  to  resolve  the 
matter  informally.  If  this  is  not 
successfitl.  the  complainant  may  elect  to 
have  a  hearing  and/or  a  final  agency 
decision. 

If  there  is  no  resolution  of  the  matter 
and  if  the  complainant  disagrees  with 
the  final  agency  decisi<»  on  his 
complaint,  that  person  may  appeal  to 
the  Equal  Employment  Opportonity 
Commission  and/or  federal  district 
couiL 

UtiUzatiai  of  AER  procedures  may  be 
useful  in  resolving  EEO  di^mtes  at  any 
stage  of  the  administrative  process, 
including  the  appellate  stage.  The 
Comnission  sobdts  comment  on  the 
utility  of  ADR  in  EEO  disputes.  Would 
ADR  woik  rnAdn  the  scope  of  the  EEO 
process?  As  a  separata  process? 

8.  Office  of  the  Executive  Director 

The  Executive  Director  is  responsiMe 
for  the  deveU^ment  and  execution  of 
the  overall  managemeitf  policies  of  the 
CommissioD  for  all  its  operating 
divisions  and  staS  offices.  Hie 
Executive  Director  also  provides 
executive  direction  to,  and  exercises 
administrative  control  over,  the  Office 
of  Equal  Employment  O{^)ortunity. 
Office  of  Filing  Information  and 
Consumer  Services.  Office  of  the 


Comptroller,  Office  of  faformatioa 
Tecbmology,  Office  of  Human  Resources 
Moaagemant,  Office  of  Pubhc  Affairs, 
and  Office  of  Administrative  Service*. 

In  addition,  the  Executive  Director  is 
delegated  the  full  range  of  program 
administrative  fonctlons  fen-  the 
purposes  of  implementing  the 
Paperwork  Reduction  Act.  the  Saaall 
and  Disadvantaged  Business  Utilizatioa 
Program.  Government  Printing  and 
Binding  Regulations,  the  Occupational 
Safety  and  Health  Program,  the  Fedoal 
Managers  Financial  fategrity  Act  of 
1982,  as  well  as  others  c^ignated  by  the 
Chairman. 

The  Executive  Director  also  exercises 
delegated  aulhority  to  designate 
certifying  officMS  tor  agency  payments, 
prescribe  procurement  regulations,  enter 
into  contracts,  designate  contracting 
officers,  and  make  procurement 
determinations. 

Contracting  may  be  a  potential  area 
for  ADR.  The  process  for  contract 
disputes,  under  tha  Federal  Acquisition 
Regulations,  is  as  follows.  First,  a 
contractor  submits,  in  writing  to  tha 
Contracting  Officer  (CO.).  a  claim 
seeking  payment  of  money,  adjustment 
or  interpr^ation  of  contract  terms,  or 
othw  relief  arising  under  the  contract 
Second,  the  CXX  issues  a  written 
decision  on  any  claim  initiated  aga'T^^t 
the  contractor.  Third,  when  a  claim 
cannot  be  settled  by  mutual  agreement 
and  a  decision  on  the  claim  is 
necessary,  the  CO.  reviews  facts 
pertinent  to  the  claim,  secures  legal  and 
other  assistance,  and  prepares  a  written 
decision.  Finally,  the  CO.  advises  the 
contractor  that  he  may  appeal  the  CO.'s 
decision  to  the  Board  of  Contract 
Appeals.  During  this  process,  it  may  be 
helpful  to  employ  ADR  when  the  claim 
cannot  be  settled  by  mutual  agreement 
and  a  decision  on  the  claim  is 
necessary. 

The  Commission  solicits  comment  as 
to  the  suitability  of  ADR  proceduies  to 
{MTSonnel  grievances  and  contract 
disputes,  which  have  the  potential  to 
lead  to  litigation. 

9.  Office  of  tha  General  Counsel 

The  Office  of  the  General  Counsel 
(OGC)  serves  as  the  focal  point  for 
representation  of  the  Commission  in  all 
appellate  litigation  and  litigation 
brought  against  the  Commission, 
whether  in  connection  with  the 
securities  laws  or  against  the 
Commission  or  iu  stafL'°  OGC's  dutka 
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also  include  representing  the 
Conunission  in  judicial  proceedings, 
helping  to  resolve  cross-divisional  legal 
matters,  and  providing  advice  and 
assistance  to  the  Commission,  its 
operating  divisions,  and  regional  offices. 

a.  Adjudication.  The  OGC 
Adjudication  Group  assists  the 
Commission  by  preparing  draft 
decisions  in  administrative  proceedings 
on  appeal  from  adjudicative  actions 
taken  Dy  SROs  and  ALJs.  Many  of  these 
cases  involve  disciplinary  actions 
against  regulated  entities  or  securities 
professionals  under  the  Exchange  Act. 
Other  cases  include  regulatory 
proceedings  under  the  Public  Utility 
Holding  Company  and  Investment 
Company  Acts,  statutory 
disqualification  proceedings  and  SRO 
membership  denial  proceedings  under 
the  Exchange  Act,  and  stop-order 
proceedings  under  the  Securities  Act. 

The  various  stages  involved  in  these 
cases  are  summarized  as  follows.  First, 
an  appeal  to  the  Commission  is  filed. 
Second,  briefs  are  filed.  Third,  at  the 
request  of  a  party  in  an  appeal  from  an 
ALJ's  decision  or  in  the  discretion  of  the 
Commission  in  an  appeal  from  an  SRO's 
decision,  oral  argument  before  the 
Commission  is  held.  Fourth,  the  staff 
analyzes  the  record  on  appeal  and 
prepares  a  draft  opinion  for  the 
Commission.  Finally,  the  draft  is 
submitted  to  the  Commission  and  the 
Commission  issues  its  decision. 

The  Commission  solicits  comments 
on  whether  ADR  would  be  useful  in 
resolving  disputes  at  this  appellate 
level.  Should  a  procedure  be  established 
that  would  provide  the  parties  with  the 
opportunity  to  mediate  the  issues  in 
controversy?  Alternatively,  should  a 
procedure  be  adopted  in  which  a 
neutral  third  party  conducts  a  post- 
briefing  conference  to  clarify  the  issues 
and  positions,  and  if  appropriate, 
receives  supplementary  briefs  and 
expresses  views  about  the  perceived 
merits  of  each  party's  case?  Would  ADR 
interfere  with  the  Commission's 
obligations  to  maintain  continuing 
jurisdiction  over  a  matter  and  alter 
disposition  of  the  matter  in  light  of 
changed  circumstances?  '* 

b.  General  litigation.  The  CXX: 
General  Litigation  Group  is  involved  in 
the  activities  described  below.  Some 


Counjei  alto  provide*  assistaDca  to  the  Division  of 
Enforcement  in  its  law  enforcament  progranit. 

'>  For  example,  under  tbe  Holding  Company  Ad, 
the  Commission  is  directed  to  revoke  its  order 
granting  an  exemption  if  it  later  finds  that  the 
circumstances  which  gave  rise  to  its  issuance  do 
longer  exist.  In  addition,  the  Holding  Company  and 
Investment  Company  Acts  authorixe  the 
CommissioD  to  amend  and  rescind  orders  issued 
under  those  Acts. 


involve  disputes  that  are  quickly 
disposed  of  either  in  negotiations, 
administrative  proceedings  already 
subject  to  informal  ADR  procedures,  or 
by  filing  motions  in  court.  The 
Conunission  solicits  comment  on 
whether  any  of  the  following  may  be 
amendable  to  ADR  procedures  or 
whether  existing  informal  ADR 
practices  can  be  improved: 

J.  EAJA  claims.  Tnese  are  claims  in 
district  courts  against  the  Commission 
by  defendants  in  law  enforcement 
actions  instituted  by  the  Commission 
seeking  attorney's  fees  pursuant  to  the 
Equal  Access  to  Justice  Act.'*  These 
cases  usually  proceed  on  a  motion 
following  an  enforcement  action  in 
which  the  defendant  that  he  has 
"substantially  prevailed."  "  The 
amoimt  of  fees  may  be  negotiated.  These 
matters  are  decided  as  post-judgment 
motions,  there  is  no  discovery,  and  no 
complex  procedures  are  involved. 

a.  MSpB  claims.  These  are  appeals  by 
Commission  employees  frx>m  job  actions 
taken  against  them  (e.g.,  removals, 
downgrades,  furloughs,  reductions  in 
force,  denials  of  within-grade  increases, 
and  suspensions  of  longer  than  14  days). 
When  an  employee  appeals  the 
Commission's  action  to  the  Merit 
Systems  Protection  Board  (MSPB),  staff 
attorneys  represent  the  Commission's 
interests  before  the  MSPB.  The  MSPB 
appeals  process  already  provides  for, 
and  even  encourages  informal  ADR 
procedures,  in  that  the  judges  who 
preside  over  these  cases  aggressively 
encourage  resolution  short  of  a  full 
hearing  or  trial  and  actively  participate 
in  settlement  efforts.  Direct  negotiation 
is  employed  in  these  circumstances. 

Hi.  EEOC  claims.  These  are  claims 
pursuant  to  the  Civil  Rights  Acts. 
Rehabilitation  Act,  and  Americans  With 
Disabilities  Act  before  the  Equal 
Employment  Opportunity  Commission 
(EEOC).  Informal  ADR  procedures  are 
utilized  during  the  internal  Commission 
appeals  process.  A  Commission  EEO 
counselor  acts  as  a  facilitator  in 
attempting  to  resolve  the  matter  short  of 
an  appeal  to  the  EEOC. 

iv.  FOIA/CTR  matters.  The  General 
Counsel  decides  Freedom  of 
Information  Act  (FOIA)  appeals  by 
requestera  from  determinations  by  the 
Commission's  FOIA  Officer.  These 
matters  involve  FOIA  requests  for 
documents,  FOLA  requests  for  expedited 
review  or  production  of  documents,  and 
confidential  treatment  requests 
("CTRs")  to  withhold  documents  from 
disclosure.  These  cases  are  normally 
decided  quickly,  and  are  very  rarely 


appealed  to  court.  When  a  case  appears 
headed  for  court,  negotiations  between 
the  parties  often  occur. 

V.  Procurement  and  government 
contracts.  These  cases  Involve  bid 
protests  and  government  contract 
disputes.  Resolution  of  these  matters  is 
governed  by  specific  dispute  resolution 
statutes,  including  the  Contract  Disputes 
Act,'*  and  already  involves  use  of  ADR- 
llke  procedures. 

W.  Rule  2(e)  professional  disciplinary 
proceedings.  Rule  2(e)  of  the 
Commission's  Rules  of  Practice  " 
authorizes  the  Commission  to  bar  or 
suspend  the  privilege  of  accountants, 
attorneys,  and  other  professionals  of 
practicing  before  the  Commission.  Rule 
2(e)  cases  are  administrative 
proceedings  similar  in  procedural 
format  to  &e  administrative  proceedings 
prosecuted  by  the  Division  of 
Enforcement  against  broker^ealers  and 
investment  advisers,  involving  notice  of 
charges,  an  opportxmity  to  answer  and 
defend,  pre-trial,  trial,  and  post-trial 
procedures,  and  a  decision  oy  an  ALJ 
which  is  appealable  to  the  Commission, 
with  the  Commission's  decision 
appealable  to  a  U.S.  Court  of  Appeals. 
The  staff  may  enter  into  negotiations 
and  propose  settlements  to  the 
Commission  prior  to  the  Rule  2(e) 
hearing.  These  negotiations  are  informal 
and  generally  effective,  and  result  in  a 
high  percentage  of  settlements. 

vii.  Non-party  subpoenas.  Staff 
attorneys  respond  to  document  and 
deposition  subpoenas  from  parties  in 
private  actions,  criminal  defendants, 
and  U.S.  Attorneys  seeking  docimaents 
and/or  testimony  from  Commissionera 
and  staff  in  cases  where  the  Commission 
is  not  a  party.  The  staff  normally 
engages  in  direct  negotiations  with  the 
party  issuing  the  subpoena  in  an 
attempt  to  resolve  the  mater  without  the 
necessity  of  making  an  application  to 
the  court.  These  mattera  are  often 
quickly  resolved,  with  the  Commission 
generally  producing  public,  non- 
privileged  material,  and  the  requesting 
party  agreeing  to  withdraw  his  or  her 
request  for  other  materials.  Otherwise, 
they  are  Utigated  through  quickly- 
resolved  motions  filed  in  the  courts, 
involving  Commission  motions  for 
protective  orders,  or  motions  to  compel 
made  by  subpoenaing  parties.  Comment 
is  solicited  as  to  whether  ADR  would  be 
useful  in  the  more  difficult  cases  where 
the  requesting  party  insists  on  receiving 
privileged  or  non-public  materials, 
given  the  Commission's  position  that 
non-public  and  privilegeid  material 
should  not  be  produced. 
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viti.  RFPA.  Staff  attomeyt  respond  to 
motloiu  to  quash  Coramittioa 
subpoenas  punuaot  to  the  Right  to 
Fiaandal  Privacy  Act  (RFPA)7"  The 
RFPA  providae  the  exclusive  meaas  by 
which  a  person  can  challenge  a 
subpoena  issued  to  e  bank  for  that 
person's  financial  records.  Tbm 
challenge  is  alimist  always  resohred 
quickly  by  the  district  court,  whidi  is  by 
statute  required  to  decide  the  challenge 
within  seven  days  of  the  Commission's 
response. 

ix.  MotUMS  to  vacate  injmnctions, 
Theae  cases  concern  defeod«ats'  motion 
under  Federal  Rule  of  Civil  Procedure 
60(b)  to  vacate  permanent  in>ui>cttons 
previously  entered  in  enforcement 
actions  against  them.  As  discussed 
above  in  Section  III.C.2.  of  this  Release, 
almost  always  a  party  seeking 
modification  or  dissolution  of  a  court 
decree  entered  in  a  Commission  action 
will  have  negotiated  with  the  staff 
before  makinc  the  motion  in  court.  If  the 
Commis»on  has  agreed,  as  a  residt  of 
these  Begotiations,  not  to  oppose  the 
motion  (sometimes  as  modified),  the 
court  will  usually  grant  it  If  the 
Commission  has  disagreed,  ordinarily 
the  patty  does  not  make  the  motion. 
Thus,  there  are  very  few  cases  where  the 
party  makes  the  motion  unaware  of  the 
Conunission's  intended  opposition  or 
without  having  contacted  me 
Commission  previously. 

If  the  defendant  pursues  the  raotioB  in 
court,  it  is  quickly  litigated,  involving 
only  the  motion  itself,  the  Commission's 
opposition,  and  a  reply.  The 
Commission  has  been  very  successful  in 
court  in  its  firm  opposition  to  vacating 
permanent  injunctions  without  an 
extraordinary  unforeseeable  diange  in 
drcuastances. 

X.  Collateral  motions  in  enforcement 
actions.  Staff  attorneys  respond  to 
moticoie  to  dismiss  counter-claims  and 
cross-claims,  and  motioos  in  (^position 
to  intervention  motions,  in  enforcement 
actions.  These  matters  are  usually 
quickly  litigated:  they  involve  the 
Commission's  motion  to  dismiss  the 
counter-claim  or  cross-claim,  an 
opposition,  and  the  Commission's  reply. 
iMTe  is  little  room  for  negotiation  in 
these  Blatters,  as  it  is  the  Commission's 
policy  that  no  other  actions  may  be 
consoUdated  with  enforcement  actions. 

XL  FTCA  claims.  These  are  claims 
pursuant  to  the  Federal  Tort  Claims  Act 
(FTCA).'^  The  FTCA  provides  the 
excIiisivB  means  for  persons  (other  than 
federal  employees)  to  sue  the 
govBrastent  fur  tort  damages.  FTCA 
claims  ate  '"fTPT^  v^sn  the 


'•UlX&CSKHalMt. 

'*  28  1}.S.C  2071  •!•«). 


claiBMMl  files  a  "notios  of  ckiai'' with 
the  Commiasion.  The  claim  is  decided  ' 
administrativsty  within  six  months 
(porsuaDt  to  a  statutory  deadline),  and 
the  lawsuit,  if  any.  is  generally  drfsnded 
by  the  U.S.  Attorney's  Office,  and  not  by 
the  Ccmunission's  attorneys. 

xii.  Defense  of  chums.  OGC  attorneys 
defend  suits  against  the  Commission. 
Commissioners,  and  staff  under  a 
variety  of  statuies,  including  damagss 
actions  tor  alleged  violations  of  rights 
under  the  U.S.  Constitution  and 
diallenges  to  Commission  authcnity  or 
luleraakiag.  These  suits  are  genetauy 
dismissed  before  any  substantivs 
litigation  begins. 

xiii.  Labor  negotiations.  Thia  is  a  very 
rare  duty  diat  the  General  Counsel's 
Office  peifuiuis  on  behalf  of  Ae 
Commission,  involving  negotiations 
regarding  non-mandatory  work 
condition  issues. 

c.  Appellate  litigation.  All 
Commission  appellate  and  amicus 
curiae  btigation  is  centralized  in  the 
Office  of  General  Counsel.  Commission 
staff  attorneys  represrait  the  agency  in 
all  U.S.  Courts  of  Appeals  and  (throu^ 
the  Solicitor  General,  an  official  of  the 
Department  of  Justice)  is  the  U.& 
Supreme  Court.  Typically,  these  are 
appeals  taken  from  enforcement  actions, 
almost  always  by  defendants,  but 
sometimes  by  the  Commission,  and  by 
respondents  from  Commission  orders  in 
administrative  proceedings. 
Occasionally,  there  are  appeals  from 
Commission  orders  in  proceedings 
under  the  Public  Utility. Holding 
Co^^>any  Act  or  the  Investment 
Company  Act.  The  Commission  has  an 
active  amicus  curiae  program  in  which 
it  files  brfefii  and  presents  oral  argument 
in  private  litigation  (and  occasionally  in 
U.S.  Government  criminal  btigation). 
usually  at  the  appdlate  level,  on  its  own 
initiative  and  at  the  request  of  courts  for 
its  views.  Many  appeals  in  which  the 
Commission  is  a  party  and  almost  all 
amicus  curiae  cases  involve  policy 
issues.  Comment  is  solicited  as  to 
whether  and  how  ADR  could  be  utittzed 
effectively  in  Ae  appellate  htigatton 
program. 

a.  Bankruptcy  reorgcmixation.  The 
Commission  participates  in  proceedings 
for  the  reoiganization  of  large  public 
companies  under  Chapter  11  of  the  U.S. 
Bankruptcy  Code,  in  the  federal  courts. 
It  acts  as  a  disinterested  advisor  to  the 
courts  and  pays  special  attention  to  the 
ri^its  of  puolic  security  holders 
involved  in  those  proceedings.  Actual 
court  appssnnces  an  made  by  staff 
attorneys  in  certain  of  the  Commission's 
regional  offices.  The  Office  of  General 
Counsel  acts  as  a  haadquartars  far  this 
progranu  coordinating  posJtieos  to  be 


taken  and  obtaining  the  necessary 
itthnriaitioas  from  the  Cnmmission , 

e.  Ethical  conduct  program.  The 
Comnitasien's  Ethics  Counsel  is  resident 
withiB  the  Office  of  General  Counsel 
She  administers  the  agency's  Condud 
Regulation  and  provides  advice  and 
guidance  under  that  Regulation,  federal 
conflict  of  interest  slatxites.  executive 
orders.  Rules  of  the  Office  of 
Govwnment  Ethics,  and  professional 
responsibility  standards  of  lawyers  and 
acconnt^rts.  Occasional  disputes  arise 
under  rules  relating  to  restrictions  on 
secnrilies  trading  and  holding,  outside 
employment,  post-government 
empk^raent,  and  deuance  of  artides 
for  publication. 

10.  Office  of  Human  Resources 
Management 

The  Office  of  Human  Resources 
Management  (OHRM)  is  responsible  tor 
the  development,  implementation,  and 
evaluation  of  the  various  human 
resources  and  personnel  management 
programs  of  the  Commission.  The 
Director  of  the  Office  reports 
administratively  to  the  Executive 
Director  of  the  Commission,  and 
manages  four  branches  within  the  office: 
The  Employee  Development  and 
Perfbrmanoa  Management  Branch,  the 
Staffing  and  Employee  Relations 
Branch,  the  Processing  and  Benefits 
Branch,  and  the  Occupational  Analysis 
and  Conupensation  Branch. 

The  following  are  the  primary  areas  in 
which  disputes  arise  in  connection  with 
OHRM's  activities:  disciplinary  or 
perfonnance-basad  acttons  (e.g., 
reprimands,  suspensions,  removals, 
downgrades);  p>erformance  ev^uations; 
position  classification  determinations; 
leave  admiolstration  (e.g.,  leave 
restrictions.  AWOL  charges);  claims  for 
workers'  compensation  and 
unemplojrment  benefits;  non-selection: 
adjustments  to  working  conditions  (e.g., 
details,  reassignments.  office  relocation, 
tour  of  duty  changes);  and  suitability 
determinations. 

Both  formal  and  informal  procedures 
currently  exist  for  resolving  disputes  in 
those  areas.  Pursoant  to  d^egated 
authority  for  examining,  appointments 
and  claasificatian.  OHRM  makes 
detenninatioDs  reguding  employee 
suitability,  the  rating  and  ranking  of 
applicants,  and  the  setting  of  position 
grades  and  salaries.  These 
determinations  may  be  challenged  and, 
if  not  informally  resolved  within  the 
agency,  appealed  to  the  Office  of 
Personnei  Management  (0PM). 

With  regnd  to  (fisdphnaiy  acttons, 
performance  management,  leave 
administration,  and  the  assigsment  of 
vrork.  OffilM  provides  advisory  support 
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and  procsdural  guidance  to  the 
management  officials  authorized  to  take 
action.  Generally,  employee  challenges 
to  the  propriety  of  such  actions  are 
covered  by  the  agency's  administrative 
grievance  process.  This  is  a  two-stage 
process  which  provides  the  opportunity 
for  the  parties  directly  involved  to 
resolve  their  disputes  informally 
through  direct  negotiations.  If  resolution 
is  not  achieved,  the  issues  may  be 
submitted  to  a  deciding  official  (either 
the  Executive  Director  of  the  OHRM 
Director),  who  may  on  occasion  request 
an  employee  to  act  as  an  independent 
fact-Rnder  before  issuing  a  final 
decision.  Among  the  matters  excluded 
from  the  Commission's  grievance 
process  are  actions  subject  to 
administrative  review  by  a  third-party, 
such  as  the  0PM.  EEOC,  MSPB, 
Department  of  Labor  (for  workers' 
compensation  claims),  and  state 
unemployment  offices. 

IV.  Qmclusion 

This  Release  has  identified  the 
Commission's  activities  that  involve 
recurring  disputes  and  rulemaking.  As  it 
continues  to  study  the  utility  of  AlDR 
and  reg-neg  in  these  areas,  the 
Commission  is  mindful  of  the  fact  that 
such  procedures  would  be  used  solely 
as  a  voluntary  means  of  achieving 
acceptable  resolutions  and  elective 
rules  and  not  to  take  away  any  existing 
rights  of  parties  or  compromise  the 
Commission's  programs  or  policies.  The 
Commission  has  not  formulated  any 
conclusions  to  date  regarding  the 
potential  role  of  ADR  and  reg-neg  and 
would  greatly  appreciate  any  comments 
or  suggestions. 

Dated:  January  22, 1993. 
By  the  Commission. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc  93-2078  Filed  1-28-93;  8:45  am) 
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Self-R«guiatory  Organizations;  Notica 
of  Filing  of  Propoaad  Rula  Changa  by 
tha  Amarican  Stocic  Exchanga,  Inc., 
Ralating  to  tha  Annual  Faa  on  Ustad 
Company  Equity  Isauaa 

January  22, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Exchange  Act  of  1934  ("Act").  15  U.S.C. 
78s(b)(l),  notice  is  hereby  given  that  on 
December  21, 1992,  the  American  Stock 
Exchange.  Inc.  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 


Items  I,  n  and  in  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
sohcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Ragolatory  Organization's 
Statemmt  of  tha  Tenns  of  Substance  of 
the  Proposed  Rula  Change 

The  American  Stock  Exchange  is 
increasing  the  annual  fee  impo«ed  on 
listed  company  equity  issues. 

The  Fee  Schediile  is  available  at  the 
Office  of  the  Secretary,  Amex,  and  at  the 
Commission.^ 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpoee  of,  and 
Statutory  Basis  for,  the  Pit^osed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the  fee 
increase  and  discussed  any  comments  it 
received  on  the  fee  increase.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Amex  has  prepared  simimaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Reguhtory  Organization's 
Statement  of  the  Purposes  of,  and 
Statutory  Basis  for,  we  Proposed  Rule 
Change 

(1)  Purpose 

The  Exchange  is  proposing  to  increase 
the  annual  fee  imposed  on  Usted 
company  equity  issues.  The  annual  fee 
for  stocks,  with  separate  categories 
based  on  the  number  of  outstanding 
shares,  would  be  increased  starting  in 
1993— the  minimum  fee  increasing  bom 
$5,500  to  $6,500  and  the  maximum  fee 
increasing  from  $13,500  to  $14,500, 
with  each  category  increasing  by  $500 
bom  the  minimum  level  of  $6,500  to  the 
maximum  of  $14,500.' 

The  annual  fee  was  last  increased  in 
1991.^  The  new  fee  level  will  keep  the 
Exchange  competitive  with  other  equity 
exchanges  offering  similar  services. 

(2)  Statutory  Basis 

The  proposed  fee  increase  is 
consistent  with  Section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 


'  The  exact  text  of  the  amended  fee  schedule  was 
attached  aa  Exhibit  A  to  File  No.  SR-Amax-92-48 
and  can  be  obtained  at  the  place*  specified  in  Item 
IV  below. 

'  Although  each  category  of  fees  incTeas«d  by 
S500,  the  actual  proposed  increase  from  existing 
charges  is  $1,000. 

'  See  Securities  Exchange  Act  Releas«  No.  28908 
fPebniary  22. 1991).  56  FR  9033  (March  4.  1991) 
(Order  approving  File  No.  SR-Amex-90-3S). 


Section  6(b)(4)  in  particular  in  that  it  is 
intended  to  assure  the  equitable 
allocation  of  reasonable  dues,  faes,and 
other  charges  among  members,  issuers, 
and  other  persons  using  the  Exchange's 
facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  Competition 

The  fee  increase  will  impose  no 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  fee 
increase. 

III.  Date  of  ECEactiveness  of  the 
Proposed  Rule  Change  and  Timing  tor 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  aesignate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  fee 
increase  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  fee  increase  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-92- 
48  and  should  be  submitted  by  February 
19, 1993. 
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For  the  Commission,  by  the  Division  of 
Martlet  Regulation,  purauant  to  delegated 
authority. 

Margaret  H.  McFariand. 

Depu  ty  Secretary. 

(FR  Doc.  93-2131  Filed  1-28-93;  8:45  am] 
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Self-Regulatory  Organizatlone;  Rling 
and  immediate  Effectiveneee  of 
Propoaed  Rule  Change  by  ttie  Midweet 
Stocic  Exchange,  inc.,  Relating  to  a 
Two  Month  Waiver  of  ita  P&L  Syatem 
ReportaFee 

January  22, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  788(b)(1),  noUce  is 
hereby  given  that  on  December  24, 1992, 
the  Midwest  Stock  Exchange,  Inc. 
("MSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Ck)mmission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n  and  m 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  a  two  month 
waiver  of  the  MSE  P&L  System  Reports 
fee  which  is  set  forth  in  paragraph  (n) 
of  the  Membership  Dues  and  Fees 
Section  of  the  MSE  Rules.*  The  fees 
imder  this  section  are  $125  per  account 
per  month  and  20  cents  per  trade.  The 
Exchange  intends  to  make  this  fee 
waiver  effective  for  November  and 
December  1992. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and . 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 


<  The  MSE  PaL  System  receive*  transactioa 
information  from  the  Midwest  deerlng  Corporation 
and  compute*  the  profitability  of  thete  transacUons 
based  on  mark-lo-market  price*.  These  tranMCtions 
include  executed  trades  from  all  markets  as  well  as 
other  adjustments  to  positions.  This  aervice  is 
provided  for  all  MSE  specialists  and  those  market 
makers  requesting  the  service.  In  connection  with 
the  PftL  System,  reports  are  generated  daily 
showing  current  security  positions  and  valuations, 
daily  profit  or  loss  based  on  mark-to-mark^  pricM. 
and  montb-to-date  and  fiscal-year-to-date  profit  or 
loss. 


and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  TV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Purposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  fee 
waiver  is  to  reduce  this  expense  for 
members  because  associated  Exchange 
costs  were  adequately  covered  during 
the  year. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)(4]  of  the  Act 
in  that  it  provides  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  its  members. 

B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  no  burden 
will  be  placed  on  competition  as  a  result 
of  the  purposed  rule  change. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  kr 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(e)  of  Rule  19b-4  thereunder.  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  chainge,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 


Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
diange  that  are  filed  with  the 
Conunission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  MSE.  All  submissions 
should  refer  to  File  No.  SR^vlSB-92-16 
and  should  be  submitted  by  February 
19, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Maigarel  H.  McFu-land, 
Deputy  Secretary. 
(FR  Doc  93-2132  Filed  1-28-93;  8:45  am] 

BHUNQ  COOC  MIO-ei-M 


[RelMM  rto.  34-31762;  RIe  No.  SR-NYSE- 
92-28] 

Self*Regulatory  Organizationa;  nitng 
and  Order  Granting  Accelerated 
Approval  of  Propoaed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc., 
Relating  to  Amendmenta  to  the  New 
York  Stock  Exchaitge'a  Notice  of  nne 
for  Minor  Violation(a)  of  Rulea 

January  25, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  and  Rule  19b-4  thereunder.* 
notice  is  hereby  given  that  on 
September  30, 1992,  the  New  York 
Stock  Exchange.  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
soUdt  comments  on  the  proposed  rule 
change  bom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  tlie  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
Notice  of  Fine  for  Minor  Violation{s)  of 
Rules  ("Notice  of  Fine")  to  indicate  that 
Form  BD  no  longer  requires  disclosure 


>  IS  U.S.C  78*(bMl)  (IBSS). 
*  17  CFR  240.19b-l  (1991). 
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of  any  fine  of  $2,500  or  less,  imposed 
pursuant  to  NYSE  Rule  476A.  that  is  not 
contested.' 

The  NYSE  requests  accelerated 
approval  of  the  proposal.  Accelerated 
approval  would  enable  the  Exchange  to 
conform  its  policy  relating  to  the 
reporting  of  minor  rule  violations  to  the 
Commission's  amendments  to  Form  BD. 

n.  Self-Regulatory  Organizatioa'e 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Role 
Qiange 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Purpose 

On  July  27, 1992,  the  Commission 
adopted  amendments  to  Item  7(E)(2)  of 
Form  BD,  the  uniform  application  form 
for  broker-dealer  registration  under  the 
Act.^  The  amendments  eliminate  the 
requirement  that  broker-dealers  disclose 
on  Form  BD  any  violation  of  a  self- 
regulatory  organization  ("SRO")  rule 
that  is  designated  as  "minor"  pursuant 
to  an  enforcement  and  reporting  plan 
filed  with,  and  approved  by,  the 
Commission  pursuant  to  Rule  19d-l 
imder  the  Act.' 

The  Exchange,  a  self-regulatory 
organization  with  a  plan  approved 
under  SEC  Rule  19d-l  as  contained  in 


*  hTYSE  Rule  476A  authorizes  th«  Exchango,  in 
beu  of  conunancing  ■  disciplinary  proceeding,  to 
iinpoM  a  fine,  not  to  exceed  S5.000,  on  any 
membar,  member  organization,  allied  member, 
approved  person,  or  registered  or  nonregistered 
employee  of  a  member  or  member  organization,  for 
any  TtolatioD  of  an  Exchange  riile  which  the 
Exchange  determines  lo  be  minor  in  nature. 

*  See  Secuhtiet  Exchange  Act  Release  No.  30938 
(July  27,  1992),  57  FR  34028  (July  31,  1992). 

»17  CFR  240.19d-l  (1991).  Rule  19d-l(c)(2) 
authorize*  national  lecuritie*  aKchanges  lo  adopt 
minor  rule  violation  plans  for  summary  discipline 
and  abbreviated  reporting  of  minor  rule  violations 
by  exchange  members  and  member  orgaoizationa. 
An  SRO  is  required,  pursuant  to  paragraph  (cKl)  of 
Rule  19d-l,  to  Ble  promptly  with  the  Commission 
any  Bnal  disciplinary  actions  taken  by  the  SRO. 
Howerer,  paragraph  (cK2)  of  Rule  19d-l  establishes 
that  minor  rule  plan  determinations  not  exceeding 
$2,500  are  not  Cinal,  thereby  permitting  the  SRO  to 
report  on  a  periodic,  as  opposed  to  immediate  basis. 


Exchange  Rule  476A,'  proposes  to 
amend  its  Notice  of  Fine  in  accordance 
with  the  Commission's  amendments  to 
Form  BD.  The  Exchange's  Notice  of  Fine 
would  be  amended  to  indicate  that 
Form  BD  no  longer  requires  disclosure 
of  any  fine  of  $2,500  or  less,  imposed 
pursuant  to  Rule  47eA,  that  is  not 
contested.' 

(b)  Statutory  Basis 

The  basis  \mder  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  section  6(b)(5)  that  an  exchange 
have  rules  that  are  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

■  B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  befieve  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 


available  for  inspection  and  copying  at 
the  Commission's  Public  Refiarence 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  vv ill  also  be  available  for 
inspection  and  copjring  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-92- 
28  and  should  be  submitted  by  March 
1, 1993. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Role  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  sections  6(b)  (1)  and  (7), 
6(d)  (1)  and  19(d)  of  the  Act  and 
Exchange  Act  Rule  19d-l.* 

The  Commission  believes  that  the 
proposal  furthers  the  purposes  of 
section  6(b)(1)  of  the  Act  by  referencing 
the  Commission's  recent  amendment  to 
Form  BD  in  the  rules  of  the  Exchange. 
An  exchange's  ability  to  enforce 
compliance  by  its  members  and  member 
organizations  with  exchange  and 
Commission  rules  is  central  to  its  self- 
regulatory  function.  In  this  regard,  the 
NYSE  proposal  would  amend  the 
Exchange's  Notice  of  Fine  in  accordance 
with  the  Commission's  amendment  to 
Form  BD  by  specifying  that  the 
Commission  does  not  require  an 
amendment  to  Item  7  of  Form  BD  for 
any  fine  of  $2,500  or  less  imposed 
pursuant  to  the  NYSE's  minor  rule  plan, 
unless  the  fine  is  contested."  As  noted 
above,  the  Commission  determined  to 
amenii  Question  (E)(2)  of  Item  7  of  Form 
BD  to  exclude  SR£  rule  violations 
designated  as  minor  pursuant  to  a  plan 
approved  by  the  Commission  under 
Rule  19d-l.*°  The  Commission  has 
approved  the  NYSE's  minor  rule 
violation  plan  and,  as  a  result,  the  NYSE 
files  periodic  reports  in  accordance  with 
Rule  19d-l."  Accordingly,  the 
Commission  believes  that  is  it 
appropriate  for  the  NYSE  to  amend  its 


0  See  Securities  Exchange  Act  Release  Nos.  2241 S 
(September  17. 198S),  50  FR  38600  (September  20. 
1985)  (approving  File  No.  4-284)  and  21688 
(January  25.  1985),  50  FR  5025  (February  5,  19*5) 
(approving  NYSE  Rule  476A  in  File  No.  SR-NYSE- 
84-27). 

'In  accordance  with  SEC  Rule  19d-l(c)(2).  fines 
in  excess  of  S2,S00,  assessed  under  NYSE  Rule 
476A.  are  not  considered  pursuant  to  the  minor  rule 
violabon  plan  and  thus  are  subject  to  the  current 
reporting  requirements  of  Rule  l9d-l(cXl)  of  the 
Act.  See  infra  note  S. 


•  15  U.S.a  78«(bKl)  and  (7).  78f(dMl).  78s(d)  and 
17  CFR  240.19(d)-l  (1991). 

■  A  party  penalized  by  a  Rule  476A  citation  ai>d 
fine  may  either  accept  the  citation  or  contest  the 
matter  and  seek  a  full  disciplinary  hearing  under 
Rule  478. 

>°See  Securities  Exdiange  Act  Release  No.  30958, 
fupro  note  4.  Prior  to  the  Commmission's  adoption 
of  amendments  to  Form  BO,  Question  (E)(2)  of  Item 
7  required  applicants  lo  disclose  whether  an  SRO 
or  commodities  sKchange  ever  fotmd  the  applicant 
or  a  control  afBliata  to  have  been  involved  in  any 
violation  of  its  rules. 

"  See  Supra  note  6. 
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Notk*  of  Fine  to  raflad  the 
ComipisKJon'g  amendment  to  Fonn  BD. 

Because  the  revited  Notice  of  FIxm 
would  specify  the  CommiMicm't 
disclomre  requirement,  the  propoeal 
should  assist  members  and  member 
organizations  in  preparing  accurate 
responses  to  Question  (EK2)  of  hem  7  of 
Form  BD.  The  Commission,  therefore, 
believes  that  the  proposal  is  consistent 
with  the  section  6(b)(7)  requirement  that 
the  rules  of  an  exchange  be  consistent 
with  section  6(d)(1)  and  prxjvlde  fair 
proced\ires  for  the  disciplining  of 
exchange  members  and  persons 
associated  with  exchange  members. 

Finally,  the  Commission  notes  that 
the  proposed  rule  change  preserves  the 
regiilatory  benefits  intended  by  the  Act. 
Although  the  proposed  rule  change 
would  conform  NYSE  rules  to  amended 
Form  BD's  disclosure  requirements,  the 
proposal  would  not  alter  the  Exchange's 
reporting  requirements  under  Rule  ISd- 
1(c)(2)." 

The  NYSE  will  continue  to  have  the 
obligation  to  report  minor  rule  violation 
determinations  to  the  Commission  on  a 

periodic  basis. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thiitiQth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  The  NYSE 
proposal  simply  conforms  the  NYSE's 
Notice  of  Fine  to  the  Commission's 
recent  amendments  to  Form  BD.^' 
Moreover,  the  Commission's  proposed 
amendments  to  Form  BD  were 
published  in  the  Federal  Register  for 
the  iiill  statutory  period.** 

It  Is  therefore  ordered,  Pursuant  to 
section  19(b)(2) » that  the  proposed  rule 
change  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*" 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc  93-2171  Filed  1-28-93;  8:45  am] 
BiuMa  cow  wie-ei-M 


**Seefupiiiiiol8S. 

"  See  Securiliw  Exchange  Act  RaleeM  No.  30BS6, 
tupra  note  4. 

I'See  Securitlai  Bxcfaange  Act  RdeaM  Na  29043 
(SeptMibw  a.  ISei).  9S  FR  4402S.  All  of  dM 
comiiMnts  ibtH  addnssed  the  proposed  amendment 
to  Item  7  (EK2)  believed  thai  it  was  approphata  See 
Securities  Exchange  Act  Release  No.  30968.  supin 
note  4. 

1*  15  U.S.C  78s(bM2)  (1M8). 

>*  17  CF9. 200.3O-3(aXl2)  (1901). 


[RaL  Na  IC-1tt2t;  fia-Mll] 

ladder  Peebody  C«nfomie  Tex  Exempt 
Money  Fund,  el  aL;  Notioe  of 
Application 

January  22,  IMS. 

AGBICY:  Securities-and  Exchange 
Commission  ("SEC"  or  "Commission'O. 
ACTKM:  Nodce  of  Application  for 
Exemption  imder  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APnJCMfrs:  Kidder  Peabody  Cahfomia 
Tax  Exempt  Money  Fund,  Kidder 
Peabody  Cash  Reserve  Fund,  Inc., 
Kidder  Peabody  Equity  Income  Fund, 
Inc.,  Kidder  Peabody  Exchange  Money 
Fund,  Kidder  Peebody  Government 
Income  Ftmd,  Inc.,  Kidder  Peabody 
Government  Mtiney  Fund,  Inc.,  Kidder 
Peabody  Investment  Trust,  Kidder 
Peabody  Investment  Trust  11,  Kidder 
Peabody  Municipal  Money  Maricet 
Series,  Kidder  Peabody  Premitim 
Accoimt  Fund.  Kidder  Peabody  Tax 
Exempt  Money  Fund,  Inc.  (the 
"Funds"),*  Kidder  Peabody  Asset 
Management,  Inc.  (the  "Manager"),  and 
Kidder,  Peabody  k  Co.  Incorporated  (the 
"Distributor"). 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  pursuant  to  section  6(c)  from 
sections  2(a)(32).  2(a)(35).  18(f),  18(g), 
18(i),  22(c).  22(d)  and  from  rule  22c-l. 
SUIIMARY  Of  APPUCAT10N:  AppIicanU 
seek  an  order  to  permit  the  Fimds  (i)  to 
issue  and  sell  multiple  classes  of 
securities  representing  interests  in  the 
same  investment  portrolio  (the  "Choice 
Pricing  System")  and  (ii)  to  assess  and, 
imder  certain  circumstances,  waive  or 
reduce  a  contingent  deferred  sales 
charge  ("CDSC' j  on  certain  redemptions 
of  their  shares. 

FRJNO  OATE:  The  appUcation  was  filed 
(HI  August  4, 1992  and  amended  on 
November  25, 1992.  By  letter  dated 
January  15, 1993,  applicants'  counsel 
stated  that  an  amenthnent,  the  substance 
of  which  is  incorporated  herein,  will  be 
filed  during  the  notioe  period. 

HEARMQ  on  NOrmCATXm  OF  HEARMQ:  An 

order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  tne  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  persoirhlly  or  by 
mail.  Hearing  requests  should  be 
received  by  the  Commission  bv  5:30 
p.m,  on  February  16, 1993  and  should 
be  accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 


for  lawyers,  a  certificate  of  service. 
Hearing  requests  stunild  state  the  nature 
of  the  writer's  interest  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notificatioo  of  a 
hearing  by  v<rriting  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  NW.,  Washinoton,  DC  20549. 
Applicants,  60  Broad  Street,  New  YtRk, 
New  Yoit  10005-2350. 
FOR  FURTMER  WTOHMATION  CONTACT: 

James  M.  Curtis,  Staff  Attorney,  at  (202) 
504-2406,  or  Barry  D.  Miller.  Senior 
Special  Counsel,  at  (202)  272-3018 
(Office  of  Investment  Cconpany 
Regulation,  Division  of  Investment 
Management). 

SUPPLBCNTARY  tVORUATION:  The 
following  is  a  siunmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
PubUc  Reference  Branch. 

AppUcanta'  Representatkms 

1.  Each  Fund  is  an  open-end 
management  investment  company 
registered  under  the  Act.  Each  Fund  has 
entered  into  a  management  and/or 
investment  advisory  agreement  with  the 
Manager  pursuant  to  which  the  Manager 
provides  management  and/or 
investment  advisory  services  to  the 
Fund.  Each  Fund  has  also  entered  into 

a  distribution  agreement  pursuant  to 
which  the  Distributor  acts  as  the 
principal  underwriter  for  the  Fund. 

2.  Snares  of  six  of  the  Funds  are 
currently  ofiiered  to  investors  at  net  asset 
value  plus  a  front-end  sales  load.  These 
Fimds  have  adopted  plans  pursuant  to 
rule  12b-l  under  the  Act  ("Rule  12b-l 
Plans").  Seven  of  the  Funds  are  money 
maricet  funds  and  issue  their  shares  at 
net  asset  value  without  the  imposition 
of  sales  charges.  These  Funds  also  have 
adopted  Rule  I2l>-1  Plans. 

3.  The  Directors/Trustees  of  each 
Fimd,  including  a  majority  of  the 
Directors/Trustees  who  are  not 
"interested  persons"  of  each  Fund,  as 
that  term  is  defined  in  section  2(a)(19) 
of  the  Act  (the  "Independent  Directors/ 
Trustees"),  have  approved  the 
establishment  of  the  Choice  Pricing 
System.  Under  the  Choice  Pricing 
System,  each  Fund  could  provide 
investors  vtrith  the  option  of  purchasing 
shares:  (1)  With  a  (x>nventional  front- 
end  sales  load  and  subject  to  a  service 
and  possibly  a  distribution  fee  '  ("Class 
A  shares"  or  the  "Frcmt-End  Load 


'  As  used  In  the  apphcadon.  the  tenn  Timd" 
includes  and  is  used  to  refer  to  eech  portfolio  or 
series  in  cases  where  multipte  portfoUos  or  series 

exist 


>  As  used  hi  this  application,  the  term  "service 
fee"  has  the  meenina  givao  to  that  lans  la  die 
ameDdment  to  Article  m.  section  2a  of  the  Rules  of 
Fair  Pracice  of  the  Nationa)  Association  of 
Securities  Deeleis,  Inc.  ("NASD")-  See  Bxdiaa(e 
Act  Releese  ^io.  30897  Quly  7,  lt92).  57  FR  SoeSS. 
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Option"),  (2)  subject  to  a  CDSC  and  a 
service  fee  and  a  distribution  fee  ("Class 
B  shares"  or  the  "Deferred  Option"),  (3) 
without  imposition  of  a  sales  charge,  a 
service  fee,  or  a  distribution  fee  ("Class 
C  shares"  or  the  "No-Load  OpUon").  (4) 
without  imposition  of  a  front-end  sales 
load  but  subject  to  a  service  fee  and 
distribution  fee  and  possibly  a  nominal 
redemption  fee  or  CDSC  ("Class  D 
shares"  or  the  "Pay-As- You-Go 
Option"),  and  (5)  with  or  without 
imposition  of  a  sales  charge  and  subject 
to  a  non-rule  i2b-l  service  fee  ("Service 
Payment")  and  possibly  a  distribution 
fee  pursuant  to  a  Rule  12b-l  Plan 
("Class  E  shares"  or  the  "Financial 
Intermediary  Option").  In  addition, 
applicants  may  from  time  to  time  create 
one  or  more  additional  classes  of  shares, 
the  terms  of  which  may  differ  from  the 
classes  of  shares  described  above. 

4.  Applicants  request  that  exemptive 
relief  also  apply  to  any  other  existing  or 
future  open-end  investment  company 
registered  under  the  Act  whose 
principal  underwriter  is  the  Distributor 
or  any  person  directly  or  indirectly 
controlling,  controlled  by,  or  under 
common  control  with  the  Distributor 
and  whose  shares  are  divided  into 
multiple  classes  with  differing  voting 
rights  and  expense  allocations  and/or 
that  employs  a  CDSC  in  a  manner 
substantially  similar  to  that  described  in 
the  application.^ 

5.  Under  the  Front-End  Load  Option, 
investors  would  purchase  Qass  A 
shares  at  the  then  current  net  asset  value 

f)lus  a  front-end  sales  load.  The  sales 
oad  generally  would  be  subject  to 
reductions  for  larger  piirchases  and 
under  a  right  of  accumulation,  other 
discount  purchase  plans,  or  other 
reductions  permitted  by  section  22(d)  of 
the  Act.  In  addition.  Class  A 
shareholders  of  certain  Funds  would 
bear  the  cost  of  an  ongoing  service  fee, 
and  possibly  a  distribution  fee,  under  a 
Rule  12b-l  Plan  based  upon  a 
percentage  of  the  average  daily  net  asset 
value  of  the  Class  A  shares.  The 
aggregate  aimual  rate  of  such  fees  is 
ciurently  expected  to  be  in  the  range  of 
0.25%  to  0.50%  of  each  Fund's  net 
assets  attributable  to  the  class. 


'The  only  aousting  investment  company  meeting 
the  requirements  for  exemptive  relief  specified 
above  that  is  not  •  signatory  to  the  application  is 
Liquid  Institutional  Reserve*,  which  currently 
oBtn  two  classes  of  shares  in  each  of  its  three 
series.  See  Investment  Company  Act  Release  ^4os. 
18409  [Nov.  IS.  1991  (notice)  and  18439  (Dec.  10. 
1991  (order).  Liquid  Institution  Reserves  does  not 
curreotly  inleod  to  rely  on  the  order  requested  in 
this  application.  Applicants  represent  that  if  Liquid 
Institutional  Reserves  determines  in  the  future  to 
issue  multiple  classes  of  shares  in  reliance  on  the 
order  requested  in  the  application,  it  will  do  so  in 
accordance  with  the  coodilioiu  and  represeatatioiu 
set  forth  in  the  application. 


6.  Under  the  Deferred  Option, 
investors  will  purchase  Class  B  shares  at 
the  net  asset  value  per  share  without  the 
imposition  of  a  sales  load  at  the  time  of 
purchase.  The  Funds  would  also  pay  a 
service  fee  and  a  distribution  fee 
pursuant  to  a  Rule  12b-l  Plan,  based 
upon  the  average  daily  net  asset  value 
of  the  Class  B  snares,  that  would 
compensate  the  Distributor  for  its 
services  and  expenses  in  distributing 
each  Fund's  shares,  including  payments 
made  to  registered  representatives  and 
certain  financial  institutions  as 
commissions  or  service  fees.  It  is 
currently  expected  that  the  service  fee 
would  not  exceed  0.25%,  and  the 
distribution  fee  would  not  exceed 
0.75%,  of  each  Fund's  net  assets 
attributable  to  the  class.  Class  B  shares 
will  automatically  convert  to  Class  A 
shares  after  a  period  of  time,  expected 
to  be  approximately  six  years  arter  their 
issuance,  thereby  becoming  subject  to 
the  lower  rule  12b-l  fee  applicable  to 
Class  A  shares.  In  addition,  an  investor's 
proceeds  from  a  redemption  of  Class  B 
shares  made  within  a  specified  period  of 
his  or  her  purchase  may  be  subject  to  a 
CDSC  that  is  paid  to  the  Distributor.  It 

is  currently  expected  that  the  percentage 
generally  will  vary  fit)m  5%  for 
redemptions  made  during  the  first  year 
from  initial  purchase  to  0%  for 
redemptions  made  after  the  sixth  year 
from  purchase.  Other  schedules  with 
different  initial  percentages  and 
difiiarent  periods  over  which  the  CDSC 
is  charged  may  also  apply.  Shares 
purchased  through  the  reinvestment  of 
dividends  and  other  distributions  paid 
in  respect  of  Class  B  shares  will  also  be 
Class  B  shares,  although  these  shares 
will  not  be  subject  to  the  CDSC, 

7.  Under  the  No-Load  Option,  Class  C 
shares  would  be  offered  at  net  asset 
value  without  the  imposition  of  either  a 
front-end  load  or  CDSC  and  without  any 
rule  12b-l  service  or  distribution  fees. 

It  is  anticipated  that  the  No-Load  Option 
would  be  ofiiared  to  clearly  defined 
investors.  Applicants  expect  to  offer 
shares  of  the  No-Load  Option  to  (1) 
employee  benefit  and  retirement  plans 
of  tne  Distributor  and  (2)  participants  in 
certain  investment  advisory  programs 
proposed  to  be  offered  by  the  Manager 
in  tne  future,  when  shares  are 
purchased  through  or  in  connection 
with  those  programs. 

8.  Under  the  Pay-As- You-Go  Option, 
investors  would  purchase  Class  D  shares 
at  net  asset  value  without  the 
imposition  of  a  sales  load  at  the  time  of 
purchase,  but  subject  to  a  service  fee, 
expected  not  to  exceed  0.25%,  and  an 
ongoing  rule  12b-l  distribution  fee, 
expected  not  to  exceed  0.75%,  of  each 
Fund's  net  assets  attributable  to  the 


class.  Proceeds  from  the  distribution  fiee 
would  be  used  primarily  to  compensate 
the  Distributor  for  its  services  and 
expenses  in  distributing  each  Fund's 
shares,  including  payments  made  to 
registered  representatives  and  certain 
financial  institutions  as  commissions  or 
service  fees.  Funds  may  impose  a 
redemption  fee  if  the  Ehrectors/Trustees 
determine  it  to  be  appropriate  and  any 
shares  subject  to  a  redemption  fee  will 
be  designated  Class  D  shares.  However, 
no  shares  purchased  prior  to  the 
disclosure  of  a  redemption  fee  in  the 
appropriate  prospectus  will  bear  such 
fee.  In  the  alternative,  redemptions  of 
Class  D  shares  may  be  subject  to  a  CDSC 
payable  to  the  Distributor  on  the  same 
terms  and  conditions  applicable  to  Class 
B  shares,  except  that  the  CDSC  would  be 
at  a  lower  rate  and  for  a  shorter  period 
(currently  not  anticipated  to  exceed  1% 
for  redemptions  only  during  the  first 
year  after  purchase)  than  that  proposed 
to  be  imposed  on  Class  B  shares  and 
except  that  Class  D  shares  subject  to  a 
CDSC  would  not  automatically  convert 
to  Class  A  shares. 

9.  Under  the  Financial  Intermediary 
Option,  Class  E  shares  would  be 
available  for  purchase  by  banks  or  other 
financial  intermediaries  for  the  benefit 
of  their  customers.  The  Class  E  shares 
would  be  offered  only  to  or  through 
intermediaries  and  could  not  be 
purchased  by  individuals  directly  from 
the  Fimds  or  the  Distributor,  Each 
Fund's  Class  E  shares  would  be  offiered 
in  connection  with  a  service  plan  (a 
"Service  Plan")  adopted  by  the 
Directors/Trustees  of  the  Fimds 
pursuant  to  procedures  affording  the 
major  protection  to  investors  provided 
by  rule  12b-l,  although  the  Service  Plan 
would  not  be  adopted  pursuant  to  that 
rule.  Under  a  Service  Plan,  the  Funds 
would  enter  into  a  shareholder  services 
agreement  (a  "Service  Agreement")  with 
each  financial  intermediary  that 
purchases  Class  E  shares,  requiring  the 
financial  intermediary  to  provide 
support  services  to  its  customers  who 
are  beneficial  owners  of  the  Class  E 
shares.  Under  a  Service  Plan,  each  Fund 
would  pay  a  Service  Payment  directly  to 
participating  financial  intermediaries 
for  their  services  and  assistance  in 
accordance  with  the  terms  of  its  Service 
Plan  and  the  relevant  Service 
Agreement  and  the  expense  of  these 
payments  would  be  home  entirely  by 
the  beneficial  owners  of  the  Class  E 
shares  to  which  the  Service  Agreement 
relates.  Each  financial  intermediary 
would  receive  as  consideration  for  its 
services  a  Service  Payment  expressed  as 
a  percentage  of  the  average  daily  net 
asset  value  of  the  Class  E  shares  held  by 


the  financial  intennediary.  In  addition, 
Class  E  shares  may  be  subject  upon 

{juichase  to  payment  of  a  front-end  sales 
oad  and/or  to  a  distribution  fee,  in  the 
latter  case  to  be  paid  pursuant  to  a  Rule 
12b-l  Plan. 

10.  FVom  time  to  time  the  Funds  may 
create  additional  classes  of  shares,  the 
terms  of  which  may  differ  from  the 
Gass  A,  Class  B,  Class  C,  Class  D.  and 
Class  E  shares  only  in  the  following 
res{>ects:  (1)  Each  class  of  shares  would 
have  a  different  designation;  (2)  each 
class  of  shares  might  be  sold  under 
different  sales  arrangements  (e.g.,  sales 
with  a  front-end  sales  charge,  subject  to 
a  contingent  deferred  sales  charge,  or  at 
net  asset  value);  (3)  each  class  oi  shares 
would  bear  any  Rule  12b-l  Plan  or 
Service  Plan  payments  related  to  that 
class  (and  any  other  costs  relating  to 
obtaining  shareholder  approval  of  the 
Rule  12b-l  Plan  for  that  class  or  an 
amendment  to  its  Rule  12b-l  Plan):  (4) 
each  class  of  shares  would  bear 
expenses  spedficaliy  attributable  to  the 

[)articular  class  ("Qass  Expenses") 
imited  to:  (a)  Transfer  agency  fees  as 
identified  by  the  transfer  agent  as  being 
attributable  to  a  specific  class;  (b) 
printing  and  postage  expenses  related  to 
preparing  ana  distributing  materials 
such  as  shareholder  reports, 
prospectuses,  and  proxies  to  current 
shareholders;  (c)  blue  sky  registration 
fees  incurred  by  a  class  of  shares;  (d) 
Commission  registration  fees  incurred 
by  a  class  of  shares;  (e)  the  expenses  of 
administrative  personnel  and  services  as 
required  to  support  the  shareholders  of 
a  specific  class;  (0  litigation  or  other 
legal  expenses  relating  solely  to  one 
class  of  shares;  (g)  Director's/Trustees' 
fees  incurred  as  a  result  of  issues 
relating  to  one  class  of  shares;  and  (h) 
other  expenses  that  are  subsequently 
identified  which  shall  be  approved  by 
the  Commission  pursuant  to  an 
amended  order;  (5)  the  related  voting 
rights  as  to  matters  exclusively  afl'ecting 
one  class  of  shares  (e.g.,  the  adoption, 
amendment,  or  termination  of  a  Rule 
12b-l  Plan)  in  accordance  with  the 
procedures  set  forth  in  rule  12b-l, 
except  as  provided  in  condition  18  set 
forth  below;  and  (6)  each  class  of  shares 
would  have  different  exchange 
privileoes. 

11.  Uader  the  Choice  Pricing  System, 
all  expenses  incurred  by  a  Fund  will  be 
allocated  among  the  various  classes  of 
shares  based  on  the  net  assets  of  the 
Fund  attributable  to  each  class,  except 
that  each  class's  net  asset  value  and 
expenses  will  reflect  the  expenses 
associated  with  that  class's  Rule  12b-l 
Plan  or  Service  Plan  (if  any),  including 
any  costs  associated  vdth  obtaining  any 
required  shareholder  approval  of  the 


Rule  12b-l  Plan  (or  an  amendment  to 
the  Rule  I2l>-1  Plan),  and  any  Class 
Expenses  attributable  to  a  particular 
class.  Because  of  the  higher  distribution 
fees  paid  by  the  holders  of  certain 
classes  [e.g..  Class  B  and  Class  D),  the 
net  income  attributable  to  and  the 
dividends  payable  on  each  class  with 
lower  distribution  fees  would  be  lower 
than  the  net  income  attributable  to  and 
the  dividends  payable  on  each  class 
with  lower  dis^butlon  fees  [e.g.,  Class 
A  and  Class  E),  or  with  no  distribution 
fees  at  all  (Class  C).  As  a  result,  the  net 
asset  value  per  share  of  the  classes  will 
differ  at  times.  Expenses  of  a  Fund 
allocated  to  a  particular  class  of  shares 
of  that  Fund  will  be  borne  on  a  pro  rata 
basis  by  each  outstanding  ^are  of  that 
class. 

12.  Applicants  have  established  the 
manner  in  which  the  net  asset  value  of 
the  classes  of  shares  will  be  determined 
and  the  manner  in  which  dividends  and 
distributions  will  be  paid.  The 
methodology  and  procedures  for 
calculating  the  net  asset  value  and 
dividends/ distributions  of  the  classes 
and  the  proper  allocation  of  income  and 
expenses  among  the  classes  has  been 
reviewed  by  an  expert  (the 
"Independent  Examiner").  The 
Independent  Examiner  has  rendered 
reports  to  applicants  that  the 
methodology  and  procedures  are 
adequate  to  ensure  that  the  calculations 
and  allocations  will  be  made  in  an 
appropriate  manner,  subject  to  the 
conditions  and  limitations  in  the 
reports. 

13.  Qass  B  shares  will,  after  a  period 
of  time,  expected  to  be  approximately 
six  years,  automatically  convert  to  Class 
A  shares  without  the  imposition  of  any 
additional  sales  charge  and,  thereafter, 
be  subject  to  the  lower  Rule  12b-l  Plan 
fee  applicable  to  Class  A.*  This 
conversion  feature  would  be  discussed 
in  the  relevant  prospectus.  The  purpose 
of  this  conversion  feature  will  be  to 
relieve  the  holders  of  Class  B  shares  that 
have  been  outstanding  for  a  period  of 
time  sufficient  for  the  Distributor  to 


*  ShaiM  of  Kidder,  Peabody  Equity  Income  Fund, 
Inc.,  Kidder,  Peabody  Covammeot  Income  Fund, 
Inc.,  and  Kidder,  Peabody  Exchange  Money  Fund 
purchaaed  prior  to  March  1, 1990  would  become 
Clau  B  sharat  and  would  automalically  convert  to 
Claae  A  shares  after  the  same  time  period  after  their 
initial  purchase;  shares  of  these  Funds  purcliased 
on  or  after  March  1,  1990  would  become  Class  A 
shares  upon  Implementation  of  the  Choice  Pricing 
System.  Shares  of  these  Funds  purchased  prior  to 
March  1, 1990  were  sold  without  a  front-end  load 
and  if  redeemed  within  six  years  of  their  date  of 
purchase  may  be  subject  to  a  CDSC  at  rates  that  rary 
based  on  the  length  of  time  between  purchase  and 
redemption  In  reliance  upon  an  exemptive  order 
granted  by  the  Commission.  See  Investment 
Company  Act  Release  No*.  15103  (June  23, 1966) 
(notice)  and  15222  (}uly  24, 19ae)  (order). 


have  been  compensated  for  distribution 
expenses  related  to  those  shares  from 
the  higher  Rule  12b~l  Pl^  to  which 
that  class  is  subject. 

14.  Shares  purchased  throush  the 
reinvestment  of  dividends  and  other 
distributions  paid  in  respect  of  Class  B 
shares  are  also  Class  B  shares.  Howevw, 
for  purposes  of  conversion  to  Class  A, 
all  Class  B  shares  in  a  shareholder's 
Fund  account  that  were  purchased 
through  reinvestment  of  dividends  and 
other  distributions  paid  in  respect  of 
Class  B  shares  (and  that  have  not 
converted  to  Class  A  shares  as  provided 
in  the  following  sentence)  will  be 
considered  to  be  held  in  a  separate  sub- 
account. Each  time  any  Class  B  shares 
in  the  shareholder's  Fund  account 
(other  than  thoee  in  the  sub-account 
referred  to  in  the  preceding  sentence) 
convert  to  Class  A,  a  pro  rata  portion  of 
the  Class  B  shares  then  in  the  sub- 
account will  also  convert  to  Class  A. 
The  portion  will  be  determined  by  the 
ratio  that  the  shareholder's  Class  B 
shares  converting  to  Class  A  bears  to  the 
shareholder's  total  Class  B  shares  not 
acquired  through  dividends  and 
distributions.  Each  Fund  offering  Class 
B  shares  or  having  Qass  B  shares 
outstanding  will  disclose  in  its 
prospectus  the  foregoing  aspects  of  the 
conversion  feature,  including  the 
aspects  relating  to  the  conversion  of 
Class  B  shares  purchased  through 
reinvestment  of  dividends  and 
distributions. 

15.  The  conversion  of  Class  B  shares 
to  Gass  A  shares  is  subject  to  the 
continuing  availabihty  of  a  ruling  of  the 
Internal  Revenue  Service  that  payment 
of  different  dividends  on  Qass  A  and 
Class  B  shares  does  not  result  in  the 
Fimds'  dividends  or  distributions 
constituting  "preferential  dividends" 
under  the  Internal  Revenue  Code  of 
1986,  as  amended  (the  "Code"),  and  the 
continuing  availability  of  an  opinion  of 
counsel  to  the  effect  that  the  conversion 
of  shares  does  not  constitute  a  taxable 
event  under  the  Code.  The  conversion  of 
Class  B  shares  to  Class  A  shares  may  be 
suspended  if  this  opinion  is  no  longer 
available. 

16.  The  CDSC  will  not  be  imposed  on 
redemptions  of  shares  that  were 
purchased  more  than  a  fixed  number  of 
years  prior  to  the  redemptions  or  on 
those  shares  derived  from  reinvestment 
of  distributions.  Furthermore,  no  CDSC 
will  be  imposed  on  an  amount  which 
represents  an  increase  in  the  value  of 
the  shareholder's  accoimt  resulting  from 
capital  appreciation.  The  amount  of  the 
CDSC  will  be  calculated  as  the  lesser  of 
the  amount  that  represents  a  specified 
percentage  of  the  net  asset  value  of  the 
shares  at  the  time  of  pim:hase,  or  the 
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amount  that  represents  the  percentage  of 
the  net  asset  value  of  the  shares  at  the 
time  of  redemption. 

17.  The  amount  of  the  CDSC  to  be 
imposed  will  depend  on  the  number  of 
years  since  the  investor  purchased  the 
shares  being  redeemed,  as  set  forth  in 
each  Fund's  prospectus.  The  CDSC 
schedule  will  comply  with  the 
requirements  of  section  26(d)  of  the 
Rules  of  Fair  Practice  of  the  NASD,  as 
amended  from  time  to  time. 

18.  In  determining  the  applicability 
and  rate  of  any  CDSC,  it  will  be 
assumed  that  a  redemption  is  made  first 
of  shares  representing  reinvestment  of 
the  dividends  and  capital  gain 
distributions  and  then  of  other  shares 
held  by  the  shareholder  for  the  longest 
period  of  time.  This  will  result  in  a 
charge,  if  any,  imposed  at  the  lowest 
possible  rate. 

19.  The  Funds  would  waive  or  reduce 
the  CDSC  on  redemptions  (1)  following 
death  or  disability,  as  defined  in  section 
72(m)(7)  of  the  Code,  of  a  shareholder  if 
redemption  is  made  within  one  year 
after  death  or  disability  of  a  shareholder 
and  (2)  of  shares  that  constitute 
retirement  plan  distributions  that  are 
permitted  to  be  made  without  penalty 
pursuant  to  the  Code,  other  than  tax-free 
rollovers  or  transfers  of  assets.  If  the 
Funds  waive  or  reduce  the  CDSC,  the 
waiver  or  reduction  will  be  uniformly 
applied  to  all  offerees  in  the  class 
specified. 

Applicants'  Legal  Analysis 

1.  AppUcants  are  requesting  an 
exemptive  order  to  the  extent  that  the 
proposed  issuance  and  sale  of  multiple 
classes  of  shares  representing  interests 
in  the  Funds  might  be  deemed:  (1)  to 
result  in  the  issuance  of  a  "senior 
secuirity"  within  the  meaning  of  section 
18(g)  of  the  Act  and  thus  be  prohibited 
by  section  18(f)(1)  of  the  Act  and  (2)  to 
violate  the  equal  voting  provisions  of 
section  18(i)  of  the  Act.  The  creation  of 
multiple  classes  of  shares  may  result  in 
shares  of  a  class  having  "priority  over 
(another)  class  as  to  *  *  *  payment  of 
dividends"  and  having  unequal  voting 
rights,  because  imder  the  proposed 
arrangement:  (l)  Shareholders  of 
different  classes  would  pay  different 
distribution  fees  associated  with  the 
Rule  12b-l  Plans,  and  different  Service 
Payments  associated  with  the  Service 
Plans,  of  the  different  classes  (and 
related  costs  as  described  above)  and 
different  Class  Expenses  and  (2)  each 
class  would  be  entitled  to  exclusive 
voting  rights  with  respect  to  matters 
concerning  its  Rule  12b-l  Plan. 

2.  Under  the  proposal,  investors  may 
be  relieved  under  the  Choice  Pricing 
System  of  a  portion  of  the  fixed  costs 


normally  associated  with  investing  in 
mutual  funds  since  the  costs  would, 
potentially,  be  spread  over  a  greater 
number  of  shares  than  they  would  be 
otherwise.  Similarly,  some  of  the  Funds 
currently  have  an  investment  advisory 
agreement  under  which  the  fee  rates 
decrease  as  the  net  assets  of  the  Fund 
increase.  Shareholders  of  these  Funds 
could  therefore  enjoy,  imder  the 
proposed  arrangement,  lower  effective 
investment  advisory  fee  rates  than  they 
would  enjoy  if  the  arrangement  were  not 
implemented.  Therefore,  in  order  to 
achieve  these  potential  benefits  and 
obviate  the  risks  associated  with  the 
creation  of  a  separate  series  for  each 
new  class  of  shares,  the  Funds  propose 
to  establish  the  Choice  Pricing  System. 

3.  The  abuses  that  section  18  of  the 
Act  is  intended  to  redress  are  set  forth 
in  section  1(b)  of  the  Act  which  declares 
"that  the  national  public  interest  and 
the  interest  of  investors  are  adversely 
affected  *  *  *  (7)  when  investment 
companies  by  excessive  borrowing  and 
the  issuance  of  excessive  amoimts  of 
senior  securities  increase  unduly  the 
speculative  character  of  their  junior 
securities;  or  (8)  when  investment 
companies  operate  without  adequate 
assets  or  reserves."  The  Choice  Pricing 
System  described  in  the  Application 
does  not  involve  borrowings  and  does 
not  affect  the  Fund's  existing  assets  or 
reserves.  In  addition,  the  proposed 
arrangement  will  not  increase  the 
speculative  character  of  the  shares  of  the 
Funds,  since  all  shares  will  participate 
in  all  of  a  Fund's  appreciation,  income 
and  expenses  (with  the  exception  of  the 
different  service  and  distribution  fees 
associated  with  the  various  Rule  12b-l 
Plans  (and  related  costs  as  described 
above)  and  any  Class  Expenses). 

4.  Apphcants  submit  mat  the 
proposed  Choice  Pricing  System  does 
not  raise  any  of  the  legislative  concerns 
that  section  18  of  the  Act  was  designed 
to  ameliorate.  As  noted  above,  under  the 
Choice  Pricing  System,  mutuality  of  risk 
will  be  preserved  with  respect  to  each 
class  of  shares  in  a  Fund.  Further,  since 
each  class  of  shares  will  be  redeemable 
at  all  times  (subject  to  the  same 
limitations  set  forth  in  each  Fund's 
prospectus  and  statement  of  additional 
information),  since  no  class  of  shares 
will  have  any  preference  or  priority  over 
any  other  class  in  the  Fund  in  the  usual 
sense  (that  is,  no  class  will  have  any 
distribution  or  liquidation  preference 
with  respect  to  particular  assets  and  no 
class  will  be  protected  by  any  reserve  or 
other  account)  and  since  the  similarities 
and  dissimilarities  of  the  classes  of 
shares  will  be  disclosed  when  required 
in  the  Funds'  prospectuses  and 
statement  of  additional  information. 


investors  will  not  be  given  misleading 
impressions  as  to  the  safety  or  risk  of 
any  class  of  shares  and  the  nature  of 
each  class  of  shares  will  not  be  rendered 
speculative.  Moreover,  the  Funds' 
capital  structtues  under  the  proposed 
arrangement  will  not  induce  any  group 
of  shareholders  to  seek  investment  in 
higher  risk  securities  to  the  detriment  of 
any  other  group  of  shareholders  since 
the  investment  risks  of  each  Fimd  will 
be  borne  equally  by  all  of  its 
shareholders. 

Applicant's  Conditioiu 

Applicants  agree  that  the  order  of  the 
Commission  granting  the  requested 
relief  shall  be  subject  to  the  following 
conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund  and  be  identical 
in  all  respects,  except  as  set  forth  below. 
The  only  differences  among  the  terms  of 
the  various  classes  of  shares  of  the  same 
Fund  will  relate  solely  to:  (a)  The 
designation  of  each  class  of  shares  of  a 
Fund;  (b)  expenses  assessed  to  a  class  as 
a  result  of  a  Rule  12b-l  Plan  providing 
for  a  distribution  fee  or  a  service  fee  or 
a  Service  Plan  [e.g..  Class  A,  Class  B, 
and  Class  D  shares  would  pay  a  rule 
12b-l  service  fee  and  distribution  fee; 
Class  C  shares  would  not  pay  a  service 
fee  or  a  distribution  fee;  and  Class  E 
shares  would  pay  non-rule  12b-l 
Service  Payments  and  possibly  a  rule 
12b-l  distribution  fee);  (c)  different 
Class  Expenses  for  each  class  of  shares, 
which  are  limited  to  (i)  transfer  agent 
fees  identified  by  the  transfer  agent  as 
being  attributable  to  a  specific  class;  (ii) 
printing  and  postage  expenses  related  to 
preparing  and  distributing  materials 
such  as  shareholder  reports, 
prospectuses,  and  proxies  to  current 
shareholders;  (iii)  blue  sky  registration 
fees  incurred  by  a  class  of  shares;  (iv) 
Commission  registration  fees  incurred 
by  a  class  of  shares;  (v)  the  expenses  of 
administrative  personnel  and  services  as 
required  to  support  the  shareholders  of 
a  specific  class;  (vi)  litigation  or  other 
legal  expenses  relating  solely  to  one 
class  of  shares:  and  (vii)  Directors'/ 
Trustees'  fees  incurred  as  a  result  of 
issues  relating  to  one  class  of  shares 
{e.g.,  a  higher  transfer  agency  fee  may  be 
imposed  on  the  Class  B  shares  than  on 
the  Class  A,  Class  C,  Class  D  or  Class  E 
shares,  and  a  higher  transfer  agency  fee 
may  be  imposed  on  Class  A,  Class  C, 
Class  D,  ov  Class  E  shares  than  on  Class 
C  shares);  (d)  the  related  voting  rights  as 
to  matters  exclusively  affecting  one 
class  of  shares  (e.g.,  the  adoption, 
amendment,  or  termination  of  a  Rule 
12b-l  Plan)  in  accordance  with  the 
procedures  set  forth  in  rule  12b-l, 


except  as  provided  in  condition  18;  (e) 
different  exchange  privileges;  and  (f)  the 
conversion  feature  appUcaole  only  to 
Class  B  shares.  Any  additional 
incremental  expenses  not  specifically 
identified  above  that  are  subsequently 
identifled  and  determined  to  be 
properly  allocated  to  one  class  of  shares 
shall  not  be  so  allocated  until  approved 
by  the  Commission. 

2.  The  Directors/Trustees  of  each  of 
the  Funds,  including  a  majority  of  the 
independent  Directors/Trustees,  shall 
have  approved  the  Choice  Pricing 
System  prior  to  the  implementation  of 
the  Choice  Pricing  System  by  a 
particular  Fund.  The  minutes  of  the 
meetings  of  the  Directors/Trustees  of 
each  of  the  Funds  regarding  the 
deliberations  of  the  Directors/Trustees 
with  respect  to  the  approvals  necessary 
to  implement  the  Choice  Pricing  System 
will  reflect  in  detail  the  reasons  for 
determining  that  the  proposed  Choice 
Pricing  System  is  in  the  best  interests  of 
both  the  Funds  and  their  respective 
shareholders. 

3.  The  initial  determination  of  the 
Class  Expenses  that  will  be  allocated  to 
a  particular  class  and  any  subsequent 
changes  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  Directors/ 
Trustees  of  the  affected  Fumd,  including 
a  majority  of  the  Independent  Directors/ 
Trustees.  Any  person  authorized  to 
direct  the  allocation  and  disposition  of 
monies  paid  or  payable  by  a  Fund  to 
meet  Class  Expanses  shall  provide  to  the 
Directors/Trustees,  and  the  Directors/ 
Trustees  shall  review,  at  least  quarterly, 
a  written  report  of  the  amounts  so 
expended  and  the  purpose  for  which 
such  expenditures  were  made. 

4.  On  an  ongoing  basis,  the  EKrectors/ 
Trustees  of  the  Funds,  pursuant  to  their 
fiduciary  responsibilities  under  the  Act 
and  otherwise,  will  monitor  each  Fund 
for  the  existence  of  any  material 
conflicts  among  the  interests  of  the 
various  classes  of  shares.  The  Directors/ 
Trustees,  including  a  majority  of  the 
Independent  Directors/Trustees,  shall 
take  such  action  as  is  reasonably 
necessary  to  eliminate  any  conflicts  that 
may  develop.  The  Manager  and  the 
Distributor  will  be  responsible  for 
reporting  any  potential  or  existing 
conflicts  to  the  Directors/Trustees.  If  a 
conflict  arises,  the  Manager  and  the 
Distributor  at  their  own  costs  will 
remedy  such  conflict  up  to  and 
including  establishing  a  new  registered 
management  investment  company. 

5.  If  any  class  will  be  subject  to  a 
Service  Plan,  the  Service  Plan  will  be 
adopted  and  operated  in  accordance 
with  the  procedures  set  forth  in  rule 
12b-l  (b)  through  (f)  as  if  the 
expenditures  made  thereunder  were 


subject  to  rule  12b-l,  except  that 
shareholders  will  not  enjoy  the  voting 
rights  specified  in  rule  12b-l.  In 
evaluating  a  Service  Plan,  the  Directors/ 
Trustees  Mrill  specifically  consider 
whether  (a)  the  Service  Plan  is  in  the 
best  interest  of  the  applicable  classes 
and  their  respective  shareholders;  (b) 
the  services  to  be  performed  pursuant  to 
the  Service  Plan  are  required  for  the 
operation  of  the  applicable  classes;  (c) 
the  financial  intermediaries  can  provide 
services  at  least  equal,  in  natiure  and 
quality,  to  those  provided  by  others, 
including  the  Fund,  providhig  similar 
services;  and  (d)  the  fees  for  these 
services  are  fair  and  reasonable  in  light 
of  the  usual  and  customary  charges 
made  by  other  entities,  especially  non- 
affiliated entities,  for  services  of  the 
same  nature  and  quality. 

6.  If  any  class  will  be  subject  to  a 
Service  Plan,  each  Service  Agreement 
entered  into  pursuant  to  the  Service 
Plan  will  contain  a  representation  by  the 
financial  intermediary  that  any 
compensation  payable  to  the  financial 
intermediary  in  connection  with  the 
investment  of  its  customers'  assets  in  a 
Fund:  (a)  will  be  disclosed  by  it  to  its 
customers;  (b)  will  be  authorized  by  its 
Customers;  and  (c)  will  not  result  in  an 
excessive  fee  to  the  financial 
intermediary. 

7.  If  any  class  will  be  subject  to  a 
Service  Plan,  each  Service  Agreement 
entered  into  pursuant  to  the  Service 
Plan  will  provide  that,  in  the  event  an 
issue  pertaining  to  the  Service  Plan  is 
submitted  for  shareholder  approval,  the 
financial  intermediary  will  vote  any 
shares  held  for  its  own  account  in  the 
same  proportion  as  the  vote  of  those 
shares  held  for  its  Customers'  accounts. 

8.  The  Directors/Trustees  of  the  Funds 
will  receive  quarterly  and  annual 
Statements  concerning  distribution  and 
shareholder  servicing  expenditures  and 
Service  Payments  complying  with 
paragraph  (b)(3)(ii)  of  rule  12b-l,  as  it 
may  be  amended  fi-om  time  to  time.  In 
the  Statements,  only  distribution  or 
servicing  expenditures  properly 
attributable  to  the  sale  of  servicing  of 
one  class  of  shares  will  be  used  to 
support  any  distribution  or  servicing  fee 
charged  to  shareholders  of  that  class  of 
shares.  Expenditures  not  related  to  the 
sale  or  servicing  of  a  particular  class 
will  not  be  presented  to  the  Directors/ 
Trustees  to  support  any  fees  charged  to 
shareholders  of  that  class  of  shares.  The 
Statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  Independent  Directors/inrustees  in 
the  exerdse  of  their  fiduciary  duties. 

9.  Dividends  paid  by  a  Fund  with 
respect  to  each  class  of  shares,  to  the 


extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day,  and  will  be 
in  the  same  amoimt,  except  that  Class 
Expenses  and  costs  and  distribution  fees 
associated  with  any  Rule  12b-l  Plan 
and  Service  Plan  relating  to  a  particular 
class  will  be  borne  exclusively  by  each 
respective  class. 

10.  The  methodology  and  procedures 
for  calculating  the  net  asset  value  and 
dividends/ distributions  of  the  various 
classes  and  the  proper  allocation  of 
income  and  expenses  the  various  classes 
have  been  reviewed  by  the  Independent 
Examiner.  The  Independent  Ex^iner 
has  rendered  a  report  to  applicants 
stating  that  the  methodology  and 
procedures  are  adeouate  to  ensure  that 
the  calculations  and  allocations  will  be 
made  in  an  appropriate  maimer,  subject 
to  the  conditions  and  limitations  in 
those  reports.  On  an  ongoing  basis,  the 
Independent  Examiner,  or  an 
appropriate  substitute  Independent 
Elxaminer,  will  monitor  the  manner  in 
which  the  calculations  and  allocations 
are  being  made  and,  based  upon  this 
review,  will  render  at  least  armually  a 
report  to  the  Funds  that  the  calculations 
and  allocations  are  being  made 
properly.  The  reports  of  the 
Independent  Examiner  shall  be  filed  as 
part  of  the  i>eriodic  reports  filed  with 
the  Commission  pursuant  to  sections 
30(a)  and  30(b)(1)  of  the  Act.  The  work 
papers  of  the  Independent  Examiner 
with  respect  to  these  reports,  following 
request  by  the  Fimds  which  the  Funds 
agree  to  make,  will  be  available  for 
inspection  by  the  Commission  staff 
upon  the  written  request  for  these  work 
papers  by  a  senior  member  of  the 
Division  of  the  Investment  Management 
or  of  a  Regional  Office  of  the 
Commission,  limited  to  the  Director,  an 
Associate  Director,  the  Chief 
Accoimtant,  the  Chief  Financial 
Analyst,  an  Assistant  Director,  and  any 
Regional  Administrators  or  Associate 
and  Assistant  Administrators.  The 
initial  reports  of  the  Independent 
Examiner  are  each  a  "Special  Purpose" 
report  on  the  "Design  of  a  System"  and 
the  ongoing  reports  will  be  "Special 
Purpose"  reports  on  the  "Design  of  a 
System  and  Certain  Compliance  Tests," 
as  defined  and  described  in  the 
Statement  of  Auditing  Standards  No.  44 
of  the  American  Institute  of  Certified 
Public  Accountants  (the  "AICPA"),  as  it 
may  be  amended  from  time  to  time,  or 

a  similar  auditing  standards  as  may  be 
adopted  by  the  AICPA  from  time  to 
time. 

11.  Applicants  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
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value  and  dividaids/distributioos 
among  the  vanoiis  classes  of  shares  and 
the  proper  allocation  of  income  and 
among  the  classes  of  shares  and  this 
representation  has  been  concurred  Mrith 
by  the  ladependant  Examiner  in  the 
initial  reports  referred  to  in  condition 
(10]  above  and  will  be  concurted  with 
by  the  Independent  Examiner,  or  an 
appropriate  substitute  faidependent 
Examiner,  on  an  ongoing  basis  at  least 
annually  in  the  ongoing  reports  referred 
to  in  condition  (10)  above.  Applicants 
agree  to  take  immediate  corrective 
action  if  the  Independent  Examiner,  or 
appropriate  substitute  Independent 
Examiner,  does  not  so  concur  in  the 
ongoing  reports. 

12.  The  prospectuses  of  the  Funds 
will  mntHJn  a  Statement  to  the  effect 
that  ft  salesperson  and  any  other  person 
entitled  to  receive  any  compensation  for 
selling  or  servicing  Fimd  shares  may 
receive  different  compensation  with 
respect  to  one  particular  class  of  shares 
over  another  in  the  Fund. 

13.  The  Distributor  will  adopt 
compliance  standards  as  to  when  shares 
of  a  particular  class  may  appropriately 
be  sold  to  particular  investors. 
Applicants  will  require  all  persons 
selling  shares  of  the  Funds  to  agree  to 
conform  to  these  standards. 

14.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
Directors/Trustees  of  the  Funds  with 
respect  to  the  Choice  Pricing  System 
will  be  set  forth  in  guidelines  that  will 
be  furnished  to  the  Directors/Trustees  as 
part  of  the  materials  setting  forth  the 
duties  and  responsibilities  of  the 
Directors/Trustees. 

15.  Each  Fund  will  disclose  in  its 
prospectus  the  respective  expenses, 
performance  data,  distribution 
arrangements,  services,  fees,  sales  loads, 
CDSCs,  and  exchange  privileges 
applicable  to  each  class  of  shares  in 
every  prospectus  regardless  of  whether 
all  classes  of  shares  are  offered  through 
each  prospectus.  The  shareholder 
reports  of  each  Ftmd  vtrill  disclose  the 
respective  expenses  and  performance 
data  applicable  to  each  class  of  shares 
in  every  shareholder  report.  The 
shareholder  reports  will  contain,  in  the 
statement  of  assets  and  liabilities  and 
statement  of  operations,  information 
related  to  the  Fund  as  a  whole  generally 
and  not  on  a  per  class  basis.  Each 
Fund's  per  share  data,  however,  will  be 
prepared  on  a  per  class  basis  with 
respect  to  all  classes  of  shares  of  the 
Fund.  To  the  extent  any  advertisement 
or  sales  Utarature  describes  the  expenses 
or  performance  data  applicable  to  any 
class  of  shares,  it  will  disclose  the 
respective  expenses  and/or  performance 


data  applicable  to  all  classes  of  shares. 
The  information  provided  by  applicants 
for  publication  in  any  newspaper  or 
similar  listing  of  the  Fund's  net  asset 
values  and  public  offering  prices  will 
present  each  class  of  shares  separately. 

16.  Class  B  shares  will  convert  into 
Clasfr  A  Glares  on  the  basis  of  die- 
lelative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fiae,  or  other  charge. 

17.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  this  application  will  not  imply 
Commission  approval,  authorization,  or 
acquiescmce  in  any  particular  level  of 
payments  that  the  Funds  may  make 
purs\iant  to  their  Rule  12b-l  Plans  or 
Service  Plans  in  reliance  on  the 
exemptiv*  order. 

18.  If  a  Ftmd  implements  soy 
amendment  to  its  Rule  12b-l  Plan  (or, 
if  presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a  non- 
rule  12b-l  shareholder  services  plan) 
that  would  increase  materially  the 
amount  that  may  be  borne  by  the  Class 
A  shares  under  the  plan,  existing  Class 
B  shares  will  stop  converting  into  Class 
A  unless  the  Class  B  shareholders, 
voting  separately  as  a  class,  approve  the 
proposal.  The  Directors/Trustees  shall 
take  such  action  as  is  necessary  to 
ensure  that  existing  Class  B  shares  are 
exchanged  or  converted  into  a  new  class 
of  shares  ("New  Class  A"),  identical  in 
all  material  respects  to  Class  A  as  it 
existed  prior  to  implementation  of  the 
proposal,  no  later  than  such  shares 
previously  were  scheduled  to  convert 
into  Class  A.  If  deemed  advisable  by  the 
DirectorsA'rustees  to  implement  the 
foregoing,  such  action  may  include  the 
exchange  of  all  existing  Class  B  shares 
for  a  new  class  ("New  Class  B"), 
identical  to  existing  Class  B  shares  in  all 
material  respects  except  that  New  Class 
B  will  convert  into  New  Class  A.  New 
Class  A  or  New  Class  B  may  be  formed 
without  further  exemptive  relief 
Exchanges  or  conversions  described  in 
this  condition  shall  be  effected  in  any 
manner  that  the  Directors/Trustees 
reasonably  believe  will  not  be  subject  to 
federal  taxation.  In  accordance  with 
condition  4,  any  additional  cost 
associated  with  the  creation,  exchange, 
or  conversion  of  New  Class  A  or  New 
Class  B  shall  be  borne  solely  by  the 
Manager  and  the  Distributor.  Class  B 
shares  sold  after  the  implementation  of 
the  proposal  may  convert  into  Class  A 
shares  subject  to  the  higher  maximum 
payment,  provided  that  the  material 
features  of  the  Class  A  plan  and  the 
relationship  of  such  plan  to  the  Class  B 
shares  are  disclosed  in  an  effective 
registration  statement 


19.  Applicants  will  ccmiply  with  the 
provisiona  of  proposed  rule  6c-10  under 
the  Act.  Investment  Company  Act 
Release  No.  16619  (Nov.  2, 1968),.  as 
such  rule  is  cuneBtly  prapoaed  and  as 
it  may  be  r»-propoaed,  adopted,  or 
amended. 

For  the  SBC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc  93-2130  Filed  1-23-93;  8:45  am] 
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M«tUf»— Stata  StrMt  Equity  Jntti,  at 
al.;  NoUca  of  AppUeation 

January  22, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  MetLife— State  Street 
Equity  Trust;  MetLife— State  Street 
Fixed  Income  Trust;  MetLife — State 
Street  Income  Trust;  MetLife — State 
Street  Money  Market  Trust;  MetLife — 
State  Street  Tax-Exempt  Trust,  State 
Street  Capital  Trust;  State  Street      " 
Exchange  Trust;  State  Street  Fund  for 
Foundations  and  Endowments;  State 
Street  Growth  Trust;  and  State  Street 
Master  Investment  Trust  (collectively, 
the  "Trusts");  State  Street  Research 
Investment  Services,  Inc.;  SSRM 
Services,  Inc.  (collectively,  the 
"Distributors"),  and  State  Street 
Research  &  Management  Company  (the 
"Adviser"). 

RELEVANT  ACT  SECTIONS:  Conditional 
order  requested  under  section  6(c)  for  an 
exemption  from  sections  2(a)(32), 
2(a)(35),  18(f),  18(g),  18(i),  22(c),  and 
22(d)  of  the  Act  and  rule  22c-l 
thereunder. 

SUMMARY  OF  APPLICATION:  Applicants 
seek  a  conditional  order  under  section 
6(c)  that  woidd  permit  the  Trusts  (a)  to 
issue  multiple  classes  of  shares 
representing  interests  in  the  same 
portfolio  of  securities,  and  (b)  to  assess 
a  contingent  deferred  sales  charge 
("CDSC")  on  certain  redemptions  of 
shares,  and  to  waive  the  CDSC  in  certain 
cases. 

FIUNO  DATE:  The  application  was  filed 
on  November  4, 1992,  and  amendments 
thereto  were  filed  on  December  21, 
1992.  and  Jffliuary  7. 1993.  By 
supplemental  letters  dated  January  20, 
1993  and  January  21, 1993,  counsel,  on 
behalf  of  applicants,  agreed  to  file  a 
further  amendment  during  the  notice 
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period  to  make  certain  technical 
changes.  This  notic«  reflects  the  changes 
to  be  made  to  the  application  by  such 
further  amendment. 
HEARING  Ofl  NOnnCA'PON  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  16, 1993,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  One  Financial  Center, 
Boston,  Massachusetts  02111-2609. 

FOR  FURTHER  INFORMATKW  CONTACT: 

John  V.  O'Hanlon,  Staff  Attorney,  at 
(202)  272-3922,  or  EUzabeth  G. 
Osterman,  Branch  Chief,  at  (202)  272- 
3016  (Office  of  Investment  Company 
Regulation,  Division  of  Investment 
Management). 

SUPPLEMENTARY  information:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Trusts  are  open-end 
management  investment  companies 
registered  imder  the  Act  and  organized 
as  Massachusetts  business  trusts.  Each 
Trust  is  a  series  company,  with  each 
series  being  referred  to  herein  as  a  Fimd. 
The  Adviser  serves  as  the  investment 
adviser  of  each  Fvmd.  Each  of  the 
Distributors  acts  as  principal 
imderwriter  of  shares  of  one  or  more  of 
the  Fimds. 

2.  Certain  of  the  Funds  currently  offer 
their  shares  to  the  public  at  net  asset 
value  plus  a  front-end  sales  charge. 
Other  of  the  Fimds  offer  their  shares  to 
the  public  at  net  asset  value.  Several 
Funds  have  adopted  a  plan  of 
distribution  pursuant  to  rule  12b-l 
imder  the  Act.  None  of  the  Funds 
ciirrently  imposes  a  CDSC* 


3.  Applicants  seek  an  exemptivo  order 
that  would  permit  the  Funds  to  offer 
mxiltiple  classes  of  shares  representing 
interests  in  the  same  portfolio  of 
securities  and  to  assess  a  CDSC  on 
certain  redemptions  of  shares.' 

A.  The  Proposed  Multiple  Class 
Arrangement 

1.  Applicants  propose -to  establish  a 
miiltipie  class  arrangement  in  which 
each  Fund  may  offer  some  or  all  of  four 
diffierent  classes  of  shares. 

2.  Existing  shares  that  are  subject  to 
a  distribution  fee  would  be  designated 
as  Class  A  shares.  Class  A  shares  would 
continue  to  be  subject  to  distribution 
fees  pursuant  to  the  existing  rule  12b- 
1  plans.  Class  A  shares  woiUd  continue 
to  be  sold  at  net  asset  value  plus  a  front- 
end  sales  charge  of  up  to  4.50%.  The 
sales  load  would  be  subject  to 
reductions  for  larger  purchases,  under  a 
quantity  discount,  imder  a  right  of 
accumulation,  or  under  a  letter  of  intent. 
The  sales  load  also  would  be  subject  to 
certain  other  reductions  permitted  by 
section  22(d)  and  set  forth  in  the 
registration  statement  of  each  of  the 
Trusts.  For  sales  over  $1  million,  no 
front-end  sales  load  would  be  charged. 
However,  a  "finder's  fee"  would  be  paid 
by  the  Distributor  to  the  selling  broker 
at  the  time  of  sale.  The  amount  of  this 
finder's  fee  would  range  from  1.0%  to 
0.25%  of  the  sale,  depending  on  the 
amount  of  the  sale  and  wheUier  the 
Fund  is  an  equity  or  fixed-income  fund. 
Shares  sold  with  a  finder's  fee  payable 
and  redeemed  within  one  year  would  be 
subject  to  a  CDSC  equal  to  1.0%  of  the 
lesser  of  the  pim±ase  price  or  the  then 
net  asset  value  of  the  uiares  redeemed. 

3.  Class  B  shares  would  be  offered  to 
investors  at  net  asset  value.  A  fee  of  up 
to  4.00%  would  be  paid  to  the  selling 
securities  dealer  by  the  Distributor  at 
the  time  of  sale  of  Class  B  shares.  Qass 
B  shares  are  designed  to  permit  the 
investor  to  purchase  shares  without  the 
assessment  of  a  front-end  sales  load 


'  MetLife-State  Street  Equity  Trust  has  been 
grantad  an  order  permitting  the  Trust  to  SMess  a 
cose  in  certain  cases.  Investment  Company  Act 
Release  Nos.  15073  (Apr.  24,  1966)  (noUce)  and 
1S107  (May  19, 1966)  (order).  As  of  the  dale  of  the 
applicaUon.  no  such  charges  have  been  assessed  in 
reliance  on  that  order.  Applicants  intend  that  such 


order  will  be  superseded  by  the  order  requested  in 
the  application. 

*  Applicants  request  that  any  relief  also  apply  to 
(a)  other  investment  companies  that  become  a  part 
of  the  same  "group  of  Investment  companies,"  as 
defined  in  rule  1  la-3  under  the  Act:  (b)  any  future 
portfolio  series  of  the  Trusts;  and  (c)  future 
investment  companies  which  hold  themselves  out 
to  investors  as  being  related  for  purposes  of 
investment  and  investor  services,  and  whose 
principal  investment  adviser  is  the  Adviser  or  an 
afRliate  of  the  Adviser  that  is  controlling,  controlled 
by.  Of  under  common  control  with  the  Adviser,  or 
whose  principal  underwriter  is  either  of  the 
Distributors  or  an  affiliate  of  the  Distributors  that 
is  controlling,  controlled  by,  or  under  common 
control  with  the  Distributors.  The  foregoing  entities 
wottld  be  subject  to  each  of  the  conditions  of  the 
application  and  would  be  operated  in  a  manner 
substantially  similar  to  the  manner  described  in  the 
application. 


while  permitting  the  Distributor  to  pay 
a  commission  and  other  distribution 
expenditures  on  the  sale  of  the  Class  B 
shares  to  securities  dealers  and  others   - 
selling  shares  of  a  Fund.  Each  Fund 
would  pay  to  the  Distributor  a 
distribution  fee  calculated  at  an  annual 
rate  of  up  to  0.75%  of  the  average  daily 
net  asset  value  of  the  Class  B  shares  and 
a  service  fee  at  an  annual  rate  of  up  to 
0.25%  of  the  average  daily  net  asset 
value  of  the  Class  B  shares.  In  addition, 
an  investor's  proceeds  from  a 
redemption  of  Class  B  shares  made 
within  a  specified  period  after  purchase 
(which  would  range  from  one  to  five 
years)  generally  would  be  subject  to  a 
CDSC  imposed  by  the  Distributor.  The 
CDSC  would  range  from  2.00%  to 
5.00%  on  shares  redeemed  during  the 
first  year  after  purc:hase  and  would 
decline  over  the  applicable  CDSC 
period,  so  that  redemptions  of  shares 
held  after  that  period  would  not  be 
subject  to  a  CDSC.  Under  certain 
conditions.  Class  B  shares  would  not  be 
subject  to  a  CDSC  upon  redemption. 

4.  Class  C  shares  would  be  sold  at  net 
asset  value  without  the  imposition  of  a 
sales  load  at  the  time  of  purchase  and 
would  not  be  subject  to  Die  impositiMi 
of  a  CDSC  or  any  distribution  or  service 
fees.  It  is  expected  that  Class  C  shares 
would  be  offered  primarily  for  purchase 
by  institutions  or  by  or  for  the  account 
of  participants  in  employee  benefit 
plans,  such  as  pension  and  employee 
savings  plans,  or  members  of  a 
professional  group  or  organization.  In 
addition,  existing  shares  that  are  not 
subject  to  a  distribution  fee  would  be 
designated  as  Class  C  shares. 

5.  Class  D  shares  would  be  sold  at  net 
asset  value  without  the  imposition  of  a 
sales  load  at  the  time  of  purchase  but 
would  be  subject  to  a  distribution  fee 
calculated  at  an  annual  rate  of  0.75%  of 
the  average  daily  net  assets  of  Class  D 
shares  and  a  service  fee  calculated  at  an 
annual  rate  of  0.25%  of  the  average 
daily  net  asset  value  of  Class  D  shares. 
Class  D  shares  would  also  be  subject  to 
a  1.00%  CDSC  for  shares  redeemed 
during  the  first  year  of  the  purchase. 

6.  In  addition,  other  classes  of  shares 
of  the  Funds  may  be  offered  bora  time 
to  time,  each  in  connection  with  one  or 
more  rule  12b-l  plans,  which  may 
differ  fix)m  the  plans  and  payments 
described  herein,  or  with  no 
distribution  or  service  plans  or 
payments  at  all.  Any  such  classes 
would,  however,  comply  with  all  of  the 
conditions  contained  in  the  application. 

7.  Income  would  be  allocated  to  each 
class  of  shares  based  on  the  relative  net 
asset  value  of  each  class.  Expenses 
would  be  allocated  to  each  class  based 
on  the  relative  net  asset  value  of  each 
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class,  except  that  each  class's  net  asset 
value  and  expenses  would  reflect  any 
expenses  that  are  directly  attributable  to 
onechss  C'Class  Expenses").  Because 
shares  of  a  perticular  class  would  bear 
Class  Expenses  that  differ  from  the  Class 
Expenses  of  other  classes  of  shares  of 
the  same  Fund,  the  net  income  of,  and 
dividends  payable  with  respect  to,  each 
particular  class  would  geneHrally  differ 
from  the  net  income  of,  and  the 
dividends  payable  with  respect  to,  the 
other  classes  of  shares  of  such  Fund. 
Similcffly,  because  of  such  difTering 
Gass  Expenses,  lo  the  extent  that  a 
Fund  has  undistributed  net  income,  the 
net  asset  value  of  its  various  classes 
would  also  differ. 

8.  Ceitam  Funds  may  adopt  a 
conversion  feature.  Class  B  shares  of 
such  Funds  would  remain  outstanding 
for  a  specified  period.  At  the  end  of 
such  period.  Class  B  shares  (except 
those  purchased  through  the 
reinvestment  of  dividends  and 
distributions)  would  automatically 
convert  to  Qass  A  shares  of  that  Fund 
at  net  asset  value,  and  as  a  result, 
thereafter  would  be  subject  to  lower 
distribution  fees.  For  purposes  of 
calculating  the  holding  period  required 
for  conversion.  Class  B  shares  shall  be 
deemed  to  have  been  issued  (a)  on  the 
date  on  which  the  issuance  of  such 
Class  B  shares  occurred;  or  (b)  for  Class 
B  shares  obtained  through  an  exchange, 
or  a  series  of  exchanges,  the  date  on 
which  the  issuance  of  the  original  Class 
B  shares  occurred. 

9.  Shares  purchased  through  the 
reinvestment  of  dividends  and  other 
distributions  paid  in  respect  of  Class  B 
shares  also  would  be  Class  B  shares. 
However,  for  purposes  of  conversion  to 
Class  A  shares,  all  such  Class  B  shares 
would  be  considered  to  be  held  in  a 
separate  sub-account.  Each  time  any 
Class  B  shares  in  the  shareholder's  Fund 
account  (other  than  those  in  the  sub- 
account) convert  to  Class  A,  a  pro  rata 
portion  of  the  Class  B  shares  in  the  sub- 
account also  would  convert  to  Class  A. 
The  fKwtion  would  b»  determined  by  the 
ratio  that  the  shareholder's  Class  B 
shares  converting  to  Class  A  bears  to  the 
shareholder's  total  Class  B  shares  not 
acquired  through  dividends  and 
distributions. 

10.  The  conversion  of  Qass  B  shares 
to  Class  A  shares  is  subject  to  the 
continuing  availability  of  a  ruling  of  the 
Internal  I^svenue  Service  or  an  opinion 
of  counsel  that  payment  of  different 
dividends  on  Class  A  and  Class  B  shares 
does  not  result  in  the  Fund's  dividends 
or  distributions  constituting 
"preferential  dividends"  under  the 
Internal  Revenue  Code  (the  "Code"), 
and  the  contmuing  availability  of  an 


opinion  of  counsel  to  the  effect  that  the 
conversion  of  shares  does  not  constitute 
a  taxable  event  under  federal  income  tax 
law.  The  conversion  of  Qass  B  shares  to 
Class  A  shares  may  be  suspended  if 
such  an  opinion  is  no  longer  available. 
In  the  event  that  conversions  of  Qass  B 
shares  do  not  occur.  Class  B  shares 
would  continue  to  be  subject  to  the 
higher  distribution  fee  and  any  higher 
class  expenses  applicable  to  Qass  B 
shares  for  an  indefinite  period. 

11.  Shares  of  a  Fund  cxirrently  maybe 
exchanged  for  shares  in  certain  other 
Funds.  Exchanges  are  made  on  the  basis 
of  the  relative  net  asset  value  of  the 
respective  shares  to  be  exchanged, 
except  that  sales  charges  may  apply  if 
the  exchange  is  from  a  Fund  which  does 
not  have  a  sales  charge  schedule  and 
into  a  Fund  which  does  have  a  sales 
charge  schedule.  Under  the  proposed 
multiple  class  arrangement,  shares  of 
each  particular  class  would  be 
exchangeable  only  for  shares  of  the 
same  class  of  another  Fund.  All  such 
exchanges  wiU  comply  with  rule  lla-3 
under  the  Act. 

B.  The  CDSC 

1.  Applicants  propose  to  charge  a 
CDSC  on  certain  redemptions  of  Class 
A,  Class  B,  and  Class  D  shares  of  the 
Funds.  The  CDSC  will  not  be  imposed 
on  redmnptions  of  shares  which  are 
purchased  more  than  five  years  prior  to 
redemption  with  respect  to  Qass  B 
shares,  or  one  year  prior  to  redemption 
with  respect  to  Class  A  or  Class  D 
shares.  No  CDSC  will  be  imposed  on 
shares  derived  from  reinvestment  of 
distributions,  or  which  represent  an 
increase  in  the  value  of  the 
shareholder's  account  resulting  from 
capital  appreciation  above  the  amount 
paid  for  shares  purchased  during  the 
CDSC  period.  In  no  event  would  the 
aggregate  amount  of  the  CDSC  exceed 
five  percent  of  the  aggregate  purchase 
payments  made  by  the  investor  for  Qass 
B  shares,  or  one  percent  of  the  aggregate 
purchase  payments  made  by  an  investor 
for  Class  A  or  Class  D  shares.  In 
determining  the  applicability  and  rate  of 
any  CDSC,  it  will  be  assumed  that  a 
redemption  is  made  first  of  shares 
representing  capital  appreciation,  next 
of  shares  representing  reinvestment  of 
dividends  and  capital  gain  distributions, 
and  finally  of  other  shares  held  by  the 
shareholder  for  the  longest  period  of 
time. 

2.  Applicants  request  relief  to  waive 
the  OiSC  (a)  on  redemptions  following 
the  death  or  disability,  as  defined  in 
section  72(m)(7)  of  the  Code,  of  a 
shareholder  if  redemption  is  made 
within  one  year  of  death  or  disabiUty  or 
a  shareholder,  (b)  in  connection  with 


qualified  retirement  plan  distributions 
which  are  permitted  to  be  made  withoxrt 
penalty  pursuant  to  the  Code,  or, 
alternatively,  with  respect  to  a 
redemption  made  mandatory  by  virtue 
of  the  Code's  application  to  such 
retirement  accounts;  (c)  in  connection 
with  redemptions  of  shares  made 
pursuant  to  a  shareholder's 
participation  in  any  systematic 
withdrawal  plan  adopted  by  a  Fund;  (d) 
in  connection  with  redemptions  the 
proceeds  of  which  are  reinvested  in 
shares  of  the  same  Fund  within  365 
days  after  such  redemption;  and  (e)  ir 
connection  with  redemptions  by  tax- 
exempt  employee  benefit  plans  resulting ' 
from  the  enactment  or  promulgation  of 
any  law  or  regulation  pursuant  to  which 
continuation  of  the  investment  in  the 
Funds  woiild  be  improper. 

3.  If  the  Funds  waive  or  reduce  the 
CDSC,  such  waiver  or  reduction  will  be 
uniformly  applied  to  all  offerees  in  the 
class  specified.  If  the  Trustees  of  a  Fund 
which  has  been  waiving  or  reducing  its 
CDSC  pursuant  to  any  of  the  items  set 
forth  above  determine  not  to  waive  or 
reduce  such  CDSC  any  longer,  the 
disclos\ire  in  the  Fimd's  prospectus  will 
be  appropriately  revised.  Also,  any 
Class  A,  Class  B  or  Qass  D  shares 
purchased  prior  to  the  termination  of 
such  waiver  or  reduction  would  be  able 
to  have  the  CDSC  waived  or  reduced  as 
provided  in  a  Fund's  prospectus  at  the 
time  of  the  purchase  of  such  shares. 

4.  Applicants  state  that  no  CDSC  will 
be  imposed  on  any  ^ares  issued  prior 
to  the  date  of  the  order  granting  the 
exemptive  relief  requested  in  the 
application. 

Applicants'  Legal  Analysis 

1.  Applicants  seek  an  exemption  from 
sections  18(g),  18(f)(1),  and  18(i)  of  the 
Act  to  the  extent  the  multiple  class 
arrangement  may  result  in  a  senior 
security,  as  defined  by  section  18(g),  the 
issuance  and  sale  of  which  would  be 
prohibited  by  section  18(f)(1),  and  to  the 
extent  the  allocation  of  voting  rights 
under  the  multiple  class  arrangement 
may  violate  the  provisions  of  section 
18(i).  Apphcants  assert  that  the  multiple 
class  arrangement  does  not  raise  any  of 
the  legislative  concerns  that  section  18 
of  the  Act  was  designed  to  ameliorate. 
The  proposal  does  not  involve 
borrowings  and  does  not  af£ect  the 
Funds'  existing  assets  or  reserves.  Each 
class  of  shares  will  be  redeemable  at  all 
times.  No  class  of  shares  will  have 
distribution  or  liquidation  preferences 
to  particular  assets  and  no  class  will  be 
protected  by  any  reserve  or  other 
accoont  In  addition,  the  proposed 
arrangement  will  not  increase  the 
speculative  character  of  the  shares  of  the 


Funds  since  «D  soch  shares  wfll 
participate  Dro  rata  in  all  of  a  Fund's 
income  ana  expenses  with  the 
exception  of  the  diffiBring  Class 
Expenses. 

2.  Applicants  state  that  owner*  of 
each  class  of  shares  mey  be  relieved  of 
a  portion  of  the  fixed  cost  normally 
associated  with  investing  in  mutual 
funds  because  such  costs  would, 
potentially,  be  spread  over  a  greater 
number  of  shares  than  they  would  bo 
otherwise. 

3.  Applicants  assert  that  the  proposed 
allocation  of  expenses  and  voting  rights 
relating  to  the  rule  12b-l  plans  is 
equiteiile  and  would  not  mscrinunate 
against  any  groirp  of  shareholders.  With 
respect  to  any  class  in  a  Fund,  the  rights 
and  privileges  of  the  riiaies  in  sndl 
class  would  be  identical. 

AppBcants'  Condttiona 

Applicants  agree  that  any  cnder 
granting  the  requested  relief  will  be 
subject  to  the  following  conditiona: 

1.  Each  class  of  Shares  will  represent 
interests  in  the  same  portfolio  of 
investments  of  a  Fund  and  will  be 
identical  in  all  respects,  except  as  set 
forth  below.  The  only  differences  among 
classes  of  Shares  of  the  same  Fund  will 
relate  solely  to:  (i)  the  impact  of  the 
disproportionate  payments  made  imder 
the  12b-l  Plan,  any  incremental 
expenses  which  the  Board  of  Trustees  of 
each  Trust,  including  a  majority  of  the 
independent  Trustees,  determines 
should  be  allocated  or  diarged  on  a 
class  basis,  which  expenses  are  limited 
to  transfer  agency  fees,  printing  and 
postage  expenses  relating  to  preparing 
and  distributing  materials  to 
shareholders  and  investors  (such  as 
shar^older  reports,  prospectuses  and 
proxies),  blue  sky  and  Commission 
registration  expenses,  administrative 
and  support  personnel  salaries  and 
expenses,  htigation  or  other  legal 
expenses  relating  to  solely  the  class,  and 
Trustees'  fees  incurred  as  a  result  of 
issues  relating  solely  to  one  class 
(together  with  fees  payable  pursuant  to 
12b-l  Plans.  "Class  Expenses"):  and 
any  other  incremental  expenses 
subsequently  identified  that  should  be 
pTopmly  allocated  or  charged  to  one 
class  which  shall  be  approved  by  dw 
Commission  pursuant  to  an  amended 
order,  (ii)  voting  rights  on  matters  that 
pertain  to  I2b-1  Plans,  (iii)  exchange 
privileges,  (iv)  the  desjgnatioa  of  each 
class  of  slures  of  a  Fund,  and  (v)  any 
conversion  feature  applicable  to  Class.  B 
shares. 

2.  The  Trustees  of  the  Trust,  including 
a  majority  of  dm  Independent  trustees, 
will  approve  the  ofiiaring  oi  di&rant 
clasaos  of  Shares  (the  "Moki-aaaa 


System'O.  The  mlmitea  of  tfm  meetings 
of  the  Truataet  of  the  Tmat  regarding 
the  delibendons  of  the  Tmsteas  witn 
raspact  to  the  approvals  necesaary  to 
implMBaat  the  MnhHIlasa  System  will 
reilact  in  detail  the  reasooa  fu  the 
Trustees'  determination  that  the 
proposed  Multi-Class  System  ia  in  tha 
best  interests  of  the  Thut  and  ita 
sharaholdara. 

3.  Tha  initial  detenninatian  of  die 
Clasa  Expenaes  diat  will  be  allocated  or 
charged  to  a  partfculsr  class  and  any 
snbeequent  uianges  thereto  vriU  be 
reviewed  and  approved  by  a  vote  of  the 
Board  of  Trnataes  of  the  ^i»t  indiiding 
a  majority  (tf  the  Thisteee  who  are  not 
interastad  parsons  of  the  Trust.  Any 
person  authoriaed  to  direct  tha 
allocation  and  dispoeitian  of  moniea 
paid  or  pajrable  by  tha  Fund  to  m«at 
Class  Expenses  shall  provide  to  the 
Board  of  Trustees,  and  the  Trustees 
shall  review,  at  least  quarterly,  a  written 
report  of  the  amounts  of  such  expenses 
and  the  purposes  for  which  such 
expenditures  were  made. 

4.  On  an  ongoing  basis,  the  Trustees 
of  the  TrasH,  pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  each  Fund  for 
the  existOTice  of  any  material  conflicts 
among  the  interests  of  the  various 
classes  of  Shares.  The  Trustees, 
including  a  majority  of  the  independent 
Trustees,  will  take  such  action  as  is 
reasonably  necessary  to  eliminate  any 
such  conflicts  that  may  develop.  Tbm 
Adviser  and  the  CKstributor  of  each 
Fund  wrill  be  responsible  for  reporting 
any  potential  or  existing  conflicts  to  Um 
Trustees.  If  a  conflict  arises,  the  Adviser 
and  the  Distributor  at  their  own  cost 
will  take  such  steps  as  are  necesaary  to 
remedy  such  conflict  up  to  and 
including  establi^iing  a  new  registered 
management  investment  company. 

5.  The  Trustees  will  receive  quarterly 
and  aimual  statements  concerning  the 
amounts  expended  under  the  12b-l 
Plans  and  related  agreements  complying 
with  paragraph  (bK3Kii)  of  rule  12b-l, 
as  it  may  be  amended  from  time  to  time. 
In  the  statements,  only  expenditures 
properly  attributable  to  the  sale  or 
servicing  of  a  particular  class  of  Shares 
will  be  used  to  justify  any  distributitm 
or  servicing  fee  charged  to  that  class. 
Expenditures  not  related  to  the  sale  or 
servicing  of  a  particular  class  of  Shares 
will  not  be  presented  to  the  Trustees  to 
justify  any  fee  atthbatable  to  that  class. 
The  statements,  including  tha 
allocations  upon  which  ^ey  are  based, 
will  be  subject  to  the  review  aitd 
approval  of  the  independent  Trustees  in 
the  exercise  of  their  fiduciary  duties. 

6.  Dividends  paid  by  each  Fimd  with 
respect  to  a  class  of  Shares  of  a  Fund 


will  be  calculated  in  the  same  manner, 
at  the  same  tbwi,  on  the  same  day.  and 
will  be  in  the  same  amoimt  as  dividends 
paid  by  the  Ptmd  Mdth  respect  to  each 
other  class  of  Shares  in  the  same  Fund. 
except  that  each  particular  class  will 
bear  exclusively  its  own  Class  Expenses. 

7.  The  methodology  and  procemires 
for  calculating  the  net  asset  vahte  and 
dividends  and  diatribotians  of  tha 
various  dasaes  and  the  proper 
allocatifm  of  expenses  among  the  dasses 
has  been  laviewed  by  as  expert  (the 
"Expert")  nfiic  has  renderea  a  r^Kvt  to 
tha  applicants,  which  haa  been  piovided 
to  tha  staff  of  the  Commissiao,  ttnt  sadi 
methodology  and  procedures  am 
adequate  to  ensure  that  sudi 
calciilations  and  allocatioDS  would  be 
made  in  an  appropriate  manner.  On  an 
ongcRng  basis,  tha  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocatiaos  are  being 
made  and.  baaed  upon  such  review,  will 
render,  at  leaat  annoally,  a  report  to  tha 
Funds  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  will  be  filed 

as  part  of  the  periodic  reports  filed  with 
the  Commission  pursoant  to  sections 
30(a)  and  30(bKl)  of  the  Act  aztd  the 
work  papers  of  the  Expert  with  respect 
to  such  reports,  following  request  by  tha 
Trust,  which  the  Tniat  agrees  to 
provide,  will  be  available  for  inspection 
by  the  Commiaakn  staff  upon  wiittoi 
request  by  a  senior  member  of  tha 
Division  of  Investment  Managemaot 
limited  to  tha  Director,  the  Chief 
Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  Director,  and  any 
Regional  Adminiatr^or  or  Aasodat*  or 
Assistant  Administrators.  The  initial 
report  of  the  Expert  is  a  "Special 
Purpose"  report  on  tha  "DeeigD  of  a 
System"  and  on-going  reports  would  be 
"Spedal  Purpose"  reports  on  the 
"Eiesign  of  a  System  and  Certain 
Complianca  Tests"  as  defined  and 
described  in  Statement  of  Auditing 
Standards  No.  44  of  the  American 
Institute  of  Certified  Public  Accoimtants 
("AICPA").  as  it  may  be  amended  from 
time  to  time,  or  in  similar  auditing 
standards  as  may  be  adopted  by  the 
AICPA  from  time  to  time. 

8.  Applicants  have  adequate  fadlitiaa 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value  and 
dividends/distributions  of  the  various 
classes  of  Shares  and  the  proper 
allocation  of  expenses  among  the  classes 
of  Shares  and  this  representation  has 
been  concurred  with  by  the  Expert  in 
the  initial  report  referred  to  in  condition 
7  above  and  will  be  concurred  with  by 
the  Expert  or  an  appropriate  substitute 
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Expert  on  an  on-going  basis  at  least 
annually  in  the  on-going  reports  referred 
to  in  that  condition.  Applicants  will 
take  immediate  corrective  action  if  the 
Expert,  or  appropriate  substitute  Expert, 
does  not  so  concur  in  the  on-going 
reports. 

9.  Each  prospectiis  pursuant  to  which 
one  or  more  classes  of  a  Fund  are 
offered  will  include  a  statement  to  the 
efiiact  that  a  salesperson  or  any  other 
person  entitled  to  receive  compensation 
for  selling  or  servicing  the  Shares  may 
receive  diHerent  compensation  with 
respect  to  one  particular  class  of  Shares 
over  another  class  in  the  same  Fund. 

10.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
Trustees  of  the  Trust  with  respect  to  the 
multiple  class  system  will  be  set  forth 
in  guidehnes  to  be  furnished  to  the 
Trustees. 

11.  The  Trust  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads,  deferred  sales  loads, 
and  exchange  privileges  applicable  to 
each  class  of  a  Fund  in  every 
prospectus,  regardless  of  whether  all 
classes  of  a  Fimd  are  offered  through 
each  prospectus.  The  Trust  will  disclose 
the  respective  expenses  and 
performance  data  applicable  to  all 
classes  of  a  Fimd  in  every  shareholder 
report.  To  the  extent  that  any 
advertisement  or  sales  literature 
describes  the  expenses  or  performance 
data  applicable  to  any  class  of  a  Fund, 

it  will  also  disclose  the  respective 
expenses  and/or  performance  data 
applicable  to  all  classes  of  such  Fund. 
The  information  provided  by  the 
applicants  for  publication  in  any 
newspaper  or  similar  listing  of  a  Fund's 
net  asset  value  or  public  offering  price 
will  separately  present  this  information 
for  each  class  of  Shares. 

12.  Applicants  acknowledge  that  the 
grant  of  the  requested  exemptive  order 
does  not  imply  Commission  approval, 
authorization  of  or  acquiescence  in  any 
particular  level  of  payments  that 
applicants  may  m^e  pursuant  to  their 
12b-l  plan  or  shareholders  services 
plan  in  reliance  on  this  exemptive 
order. 

13.  The  Distributor  will  adopt 
compliance  standards  as  to  when  each 
class  of  Shares  may  appropriately  be 
sold  to  particular  investors.  Applicants 
will  require  all  persons  selling  Shares  of 
a  Fimd  to  agree  to  conform  to  such , 
standards. 

14.  Class  B  shares  of  a  Fund  that 
adopts  a  conversion  feature  will  convert 
into  Class  A  shares  on  the  basis  of  the 
relative  net  asset  values  of  the  two 


classes,  without  the  imposition  of  any 
sales  load,  fee,  or  other  charge. 

15.  If  a  Fund  implements  any 
amendment  to  its  rule  12b-l  plan  (or,  if 
presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a  non- 
rule  12b-l  shareholder  services  plan) 
that  would  increase  materially  the 
amoimt  that  may  be  borne  by  the  Class 
A  shares  under  the  plan,  existing  Class 
B  shares  will  stop  converting  into  Class 
A  unless  the  Qass  B  shareholders, 
voting  separately  as  a  class,  approve  the 
proposal.  The  Trustees  shall  take  such 
action  as  is  necessary  to  ensure  that 
existing  Class  B  shares  are  exchanged  or 
converted  into  a  new  class  of  shares 
("New  Class  A"),  identical  in  all 
material  respects  to  Class  A  as  it  existed 
prior  to  implementation  of  the  proposal, 
no  later  than  such  shares  previously 
were  scheduled  to  convert  into  Class  A. 
If  deemed  advisable  by  the  Trustees  to 
implement  the  foregoing,  such  action 
may  include  the  exchange  of  all  existing 
Class  B  shares  for  a  new  class  ("New 
Class  B"),  identical  to  existing  Class  B 
shares  in  all  material  respects  except 
that  New  Qass  B  will  convert  into  New 
Class  A.  New  Class  A  or  New  Class  B 
may  be  formed  without  further 
exemptive  relief.  Exchanges  or 
conversions  described  in  this  condition 
shall  be  effe^ed  in  any  manner  that  the 
Trustees  reasonably  believe  will  not  be 
subject  to  federal  taxation.  In 
accordance  with  condition  4,  any 
additional  cost  associated  with  the 
creation,  exchange,  or  conversion  of 
New  Class  A  or  New  Class  B  shall  be 
borne  solely  by  the  Adviser  and  the 
Distributor.  Class  B  shares  sold  after  the 
implementation  of  the  proposal  may 
convert  into  Class  A  shares  subject  to 
the  higher  maximum  payment,  provided 
that  the  material  features  of  the  Class  A 
plan  and  the  relationship  of  such  plan 
to  the  Class  B  shares  are  disclosed  in  an 
effective  registration  statement. 

16.  In  administering  the  CDSC, 
applicants  will  comply  with  proposed 
rule  6C-10  imder  the  Act,  as  such  rule 
is  currently  proposed  and  as  it  may  be 
re-proposed,  adopted,  or  amended. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margartt  H.  McFaiiand. 
Depu  ty  Secretary. 

(FR  Doc  93-2172  Filed  1-28-93;  8:45  am] 
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[Rel.  rto.  IC  •  19228;  812-«>18] 

New  Century  Fund,  Inc.;  Notice  of 
Application 

January  25, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment    - 

Company  Act  of  1940  (the  "Act";. 

APPUCANTS:  New  Century  Fund  Inc. 
("New  Centiiry"),  New  Oantury 
Management,  Inc. 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  sections  6(c)  and  23(b)  for  an 
exemption  from  sections  18(d)  and 
23(b). 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  to  permit  New  Century  to 
sell  a  limited  amount  of  its  shares  on  a 
delayed  basis  at  the  same  price  per 
share  as  the  initial  public  offering  price. 
Shares  sold  on  a  delayed  basis  would 
not  exceed  26.7%  of  the  total  niunber  of 
shares  that  eventually  would  be  issued. 
FILING  DATE:  The  application  was  filed 
on  July  30, 1992  and  amended  on 
October  28, 1992. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  22, 1993  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington.  DC  20549. 
Applicants,  12  Briarwood  Drive,  Short 
Hills,  NJ  07078. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Duffy,  Staff  Attorney.  (202)  272- 
2511,  or  C  David  Messman,  Branch 
Chief,  (202)  272-3018  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  applicatiou 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  RepreMntations 

1.  New  Century  is  a  Maryland 
corporation  that  plans  to  elect,  under 
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section  54  of  the  Act.  to  b*  regjulated  as 
a  bxisiness  development  company 
("BDCO.  New  Cmtiiry's  investment 
objective  is  Im>g-term  capital 
appref^aition.  New  Century  will  seek  to 
achieve  its  objective  by  investing 
primarily  in  private  equity  investments 
in  emerging  growth  companies,  venture 
capital  opportunities,  and 
recapitalizations  of  both  private  and 
public  companies.  New  Coitury  will  be 
advised  by  New  Century  ManagemeDt. 
Inc.  a  Delaware  corpcKBtion  in  its 
organizational  stage. 

2.  New  Century  proposes  to  raise  its 
capital  through  sales  of  common  stock 
at  $20  per  diare.  The  sales  would  take 
place  in  two  phases:  A  private  offering 
to  large  investors  and  a  subsequent 
public  offering  pursuant  to  a 
conventional  firm  commitment 
imderwriting. 

3.  In  the  orst  phase.  New  Century 
would  engage  in  a  private  offering  in 
which  one-third  of  the  total  number  of 
shares  to  be  sold  would  be  offered  to 
large  investors.'  Each  Investor  that 
wishes  to  invest  in  the  private  offering 
("Subscribers")  would  oe  required  to 
commit  to  purchase  a  minimum  of 
25,000  shares  ($500,000).  Subscribers 
would  commit  to  purchase  shares  in 
two  wajrs.  First,  Subscribers  would 
agree  to  purchase  20%  of  their  total 
commitment  at  the  closing  of  the  public 
offering  (the  "Initial  Shares'!.  Second, 
Subscribers  would  execute  a 
subscription  agreement  agreeing  to 
purchase  the  remaining  80%  of  their 
shares  over  a  five-year  period  (the 
"Subscripti(»i  Shfi^*!.  Thus,  pursuant 
to  their  commitments,  Subscribers 
would  purchase  both  Initial  Shares  and 
Subscription  Shares.  The  commitments 
would  be  subject  to  the  completion  of 
the  sale  to  public  investors  of  at  least 
twice  as  many  shares  as  covered  by  the 
private  offering.  Subscribers  would  pay 
the  same  price  per  share  as  the  public 
offiering  price  for  both  the  Initial  Shares 
and  the  Subscription  Shares. 

4.  Under  the  terms  of  the  subscription 
agreements,  New  Centxuy  would  have 
the  right  to  call  in  a  Subscriber's 
obligation  to  purchase  Subscription 
Shares  at  any  time  during  the  five-year 
period,  provided  that  at  the  time  of  the 
call  at  least  80%  of  New  Century's  paid 
in  capital  is  invested  in,  committed  to, 
or  reserved  for,  specific  portfolio 
companies,  and  subject  to  the  proviso 
that  no  more  than  one-half  the  total 
commitment  be  called  for  at  any  one 


time.  Subtoibers  also  would  have  th« 
right  to  elect  to  purchase  at  any  time  all 
or  any  part  of  any  outstanding  portion 
of  th«li  commitBMDt  of  Sobacriptktn 
Share*.  St^Mcriben  would  be  raquirad 
to  purchase,  and  New  Century  to  sell, 
any  Subscription  Share*  that  remain 
outstanding  at  the  end  of  the  five  yean. 

5.  After  New  Century  has  received 
sufficient  commitments  firom 
Subscribers,  it  will  terminate  the  private 
offering  and  file  a  registration  statement 
imder  the  Securities  Act  of  1933  for  an 
underwritten  pubbc  offering.  >  The 
underwriters  will  purchaee  at  least  t%vo 
times  the  total  number  of  diares 
Subscribers  have  committed  to  buy. 
Thus,  immediately  after  the  dose  of  the 
public  offering.  New  Century  would 
nave  issued  73.3%  of  the  total  number 
of  shares  that  eventually  would  be 
issued.^  The  Subscription  Share  that 
would  be  issued  in  the  future  would 
account  for  the  remaining  26.7%  of  New 
Century's  shares. 

6.  New  Centiuy  may  use  one  or  more 
underwriters  to  place  all  or  a  part  of  the 
shares  sold  in  tbie  private  plaoament. 
and  mav  pay  the  imderwriters  a 
reascmable  and  customary  commission 
for  their  services.  In  the  public  ottaring. 
New  Century  would  enter  into  a  firm 
commitment  underwriting  whereby  the 
imderwritws,  at  the  dose  of  the  pi^c 
offering,  would  purchase  two  times  the 
total  number  of  share*  Subscribers  have 
committed  to  buy.  New  Century  would 
allow  the  underwriters  a  reasonable  and 
customary  underwriting  discount  for 
shares  sold  in  the  pubUc  offering. 

7.  New  Century  will  imdertake  to 
have  its  shares  listed  on  a  national 
securities  exchange  as  soon  as  possible 
following  the  conclusion  of  the  public 
offiering.  New  Century  would  register  its 
shares  undw  the  Securitie*  Exchange 
Act  of  1934.  as  modified  by  section 
30(c)  of  the  Act.  and  would  be  subject 
to  the  periodic  reporting  requirements 
and  would  report  to  its  sbar^olders  at 
least  semi-annually. 

8.  The  proposed  structure  would  give 
Subscribers  the  ability  to  participate  in 
distributions  resulting  from  an  early 
successful  investment  by  electing  to  pay 
in  the  balance  of  their  subscriptions.  To 
the  extent  that  Subscribers  exerdse  this 
right,  the  other  investors  in  New 


'  Tb*  private  oSsring  would  be  addressed 
prtmarify  to  tnstltntlonal  taveston  of  the  tort  that 
typically  have  confined  their  venfwe  eapMai 
iu»ertM«uii  to  private  vaDtw*  oapMai  fund*,  bm 
would  be  opaa  to  anyone  wUliag  to  cooubU  to  a 
total  puTchaM  of  at  least  $500,00a 


'  Applicants  stata  that  die  private  oBering  «riU  be 
tenninated  before  the  filing  of  the  registration 
statement  so  that  the  two  uffcilugs  wtU  not  be 
integrated  under  rule  1S3  of  the  Secoriliea  Act  of 
1933.  See  Black  Box.  Inc.  (pub.  avail.  )«ne  26, 
1990).  Applicants  do  not  seek,  and  have  not 
obtained,  any  assurance  from  the  Commission  or 
the  staff  regeording  this  issoe. 

'  Retail  investors  wo\ild  purchase  two-thirds  of 
New  Centary's  Share*  tmi  Sabscribaw  wowk) 
purchase  20%  of  the  raantaiiig  ooa-tUrd  ol  New 
Century's  shares,  (or  a  total  of  7X3%. 


Century  would  b«Mfit  from  its  ability  to 
use  the  additional  capital  b^iofe  it 
would  otherwise  have  been  p^d  In. 

9.  In  acconiance  with  aecnoa  18(d)  of 
the  Act,  New  Century  also  may  b^  a 
rights  offering  to  all  shareholders.  Any 
rights  offerii^  would  be  made  only  if 
the  exerdse  price  of  the  rights  did  not 
exceed  the  price  at  which  shares  would 
be  sold  pursuant  to  the  subacriptkn 
agreements  (see  condition  3).  New 
Century  contemplates  that  it  mi^ 
make  such  a  riglks  offering  in 
connection  with  a  call  on  Subscribers  to 
purchase  ahares  at  the  subscription 
price.  If  the  rights  offering  were  made 
contampormieous  with  a  call  on 
Subscribers,  New  Century  Mrould 
announce  the  proposed  call  prior  to  the 
record  date  for  the  iswianca  of  such 
rights.  This  would  allow  Subscribers  to 
elect  to  purchase  in  advance  some  or  all 
of  the  shares  they  would  othenvise  be 
required  to  purchase,  and  thus  to 
receive  rights  issued  writh  respect  to 
those  share*. 

10.  Such  an  offering  also  would 
benefit  the  existing  shareholders  Inf 
enabhng  them  to  purtibase  shares  for 
less  than  their  market  price,  to  the 
extent  the  exercise  price  did  not  exceed 
the  market  price.  Unless  all  of  the 
Subscribers  elected  to  pay  in  the  entire 
unfulfilled  balance  of  their 
commitment,  a  rights  offering  would 
benefit  non-Subscribers 
disproportionately.  Thus,  if  the  net  asset 
value  were  above  the  subscription  price 
when  Subscription  ^Mres  were  issued, 
a  rights  offering  could  make  up  at  least 

a  portion  of  the  dilutifw.  In  addition. 
the  issuance  of  such  rights  would 
increase  the  proportion  of  New  Century 
held  by  non-Sub6crib«s  and  therefore 
would  reduce  the  per-share  impact  oo 
them,  of  any  dihition.  Because  the  rights 
would  be  transferable,  shareholders 
would  not  be  required  to  exerdse  the 
rights  in  order  to  capture  their  benefits, 
but  could  sell  them  on  the  market. 

Applicants'  Legal  Analysis 

1 .  Applicants  believe  that  their 
proposal  addresses  a  major  impediment 
to  the  achievement  of  the  purposes  of 
the  Small  Business  Incentive  Act  of 
1980  (the  "BDC  Amendments"). 
Congress  adopted  the  BDC  Amendments 
in  1980  to  promote  capital  fcvmation  tot 
small  businesses  by  reducing  the 
obstades  that  the  Act  posed  for  public 
venture  capital  funds.  At  the  time  BDC 
Amendments  were  passed,  it  was 
expected  that  they  would  lead  to  the 
creation  of  numerous  public  venture 
capital  funds  wnth  the  resulting 
increased  availabiUty  of  capital  to 
emerging  businesses.  Those 
expectations  have  not  bem  fulfilled.  A 


6556 


Federal  Register  /  Vol.  58,  No.  18  /  Friday,  January  29.  1993  /  Notices 


major  reason  is  that  institutional 
investors  have  proved  reluctant  to 
invest  in  public  venture  capital  hinds  as 
they  typically  have  been  structured. 

2.  Fiivate  venture  capital  hmds 
typically  take  several  years  to  invest 
their  hinds,  normally  reserving  money 
for  "follow-on"  investments  in  portfolio 
companies.  To  accommodate  their 
neeas,  private  venture  capital  funds 
have  come  to  raise  their  capital  through 
subscription  agreements  that  provide  for 
investors  to  make  investments  in 
installments  over  several  years. 

3.  Because  of  the  limitations  of  the 
Act,  specifically  sections  18  and  23.  as 
described  below,  BDCs  have  not  been 
able  to  operate  in  this  manner.  BDCs 
typically  raise  most  of  their  capital  in  an 
initial  public  offering,  while  placing 
their  uninvested  cash  in  high  quality 
but  lower  yielding  debt  securities.  By 
holding  high  quality  debt  securities. 
BDCs  typically  have  a  yield 
disadvantage  as  compared  to  private 
venture  capital  funds.  Because  of  this, 
institutional  investors  that  wish  to 
invest  in  venture  capital  pools  generally 
have  avoided  BDCs  in  fovor  of  private 
venture  capital  funds.  Applicants 
believe  that  their  proposed  structure, 
which  allows  for  some  delayed  funding, 
would  permit  New  Century  to  operate 
more  like  a  conventional  private  venture 
capital  fund.  Because  it  would  be 
puDlicly  traded,  it  also  would  offer  a 
degree  of  Uquidity  not  available  in 
private  funds. 

4.  Applicants  seek  relief  from  sections 
18(d)  and  23(b).  Sections  18(d)  and 
23(b)  are  made  applicable  to  BDCs  by 
sections  61  and  63,  respectively.  Section 
18(d)  makes  it  imlawful,  except  in 
certain  Umited  circumstances,  "for  any 
registered  investment  company  to  issue 
any  warrant  or  right  to  subscribe  to  or 
purchase  a  security  of  which  such 
company  is  the  issuer  *  *  "."Because 
Subscribers  would  have  a  right  as  well 
as  an  obligation  to  acquire  additional 
shares,  it  is  possible  to  construe  a  "right 
to  *  *  •  purchase"  to  encompass  a 
Subscriber's  commitment  to  purchase 
Subscription  Shares.  If  section  18(d) 
were  so  construed,  it  would  prohibit 
New  Century's  proposed  structure. 

5.  Section  23(b)  provides  that  "no 
registered  closed-end  company  shall  sell 
any  common  stock  of  which  it  is  the 
issuer  at  a  price  below  the  current  net 
asset  value  of  such  stock"  except  in 
certain  Umited  situations.  It  is  possible 
that  at  the  time  a  Subscriber  purchases 
Subscription  Shares  the  net  asset  value 
of  New  Century's  shares  might  exceed 
the  $20  per  share  subscription  price.  If 
this  were  the  case,  in  the  absence  of 
exemptive  reUef  section  23(b)  would 
prohibit  New  Century  from  issuing 


Subscription  Shares  as  provided  in  the 
proposed  subscription  agreements. 

6.  Tlie  sale  of  snares  in  a  closed-end 
fund  at  a  price  below  the  net  asset  value 
of  the  shares  has  the  effect  of  diluting 
the  interests  of  existing  shareholders. 
Sections  18(d)  and  23(b)  were  intended 
to  limit  such  dilution.  Congress. 
however,  did  not  intend  that  dilution 
should  be  prohibited  altogether;  both 
sections  contain  exceptions  that  permit 
dilutive  transactions  under  certain 
circumstances. 

7.  In  addition,  the  BDC  Amendments 
recognize  the  desirability  of  granting 
flexibility  to  BDCs  with  respect  to  the 

Suestion  of  dilution.  Notwithstanding 
le  general  provisions  of  section  18(a). 
BDCs  may  issue  warrants  or  rights 
accompanying  debt  securities  under  the 
exception  provided  by  section  61(a)(3). 
In  addition,  section  63(2)  permits  BDCs. 
if  they  comply  with  certain  procedural 
requirements,  to  issue  stock  at  its 
market  value,  even  when  it  is  below  net 
asset  value. 

8.  Section  61(a)(3)  provides  a  useful 
analogy  to  New  Century's  proposed 
structure.  Both  allow  the  possibility  of 
dilution  arising  from  the  issuance  of 
shares  in  the  future  at  a  price  fixed  in 
the  present.  In  addition,  both  section 
61(a)(3)  and  New  Century's  proposal  are 
intended  to  provide  greater  flexibility  in 
raising  capital  from  institutional 
investors-— debt  capital  in  the  case  of  the 
statutory  provisions  and  equity  capital 
in  the  case  of  New  Century. 

9.  Section  61(a)(3)  permits  a  BDC  to 
sell  debt  securities  accompanied  by 
"warrants,  options,  or  rights  to 
subscribe  or  convert  to  voting 
securities"  of  the  BDC.  There  are  several 
conditions  on  the  issuance  of  rights 
under  section  61(a)(3)  that  are  designed 
to  protect  investors.  The  proposed 
structure  of  New  Century  contains 
similar  protections.  The  exercise  or 
conversion  price  may  not  be  less  than 
the  current  market  value  of  the  voting 
securities  or.  if  there  is  no  market,  the 
net  asset  value.  Section  61(a)(3)  also 
limits  the  amounts  of  voting  securities 
that  would  result  from  the  exercise  of  all 
such  rights  to  generally  not  more  than 
25%  of  the  total  voting  securities  that 
would  be  outstanding  after  the  exercise. 
Under  New  Century's  proposal  the  price 
of  Subscription  Shares  would  be  the 
same  as  the  price  for  which  New 
Century  would  be  issuing  shares  at  the 
time  the  subscription  agreement  is 
executed.  In  addition,  Subscription 
Shares  would  represent  no  more  than 
26.7%  of  New  Century  total  common 
stock  outstanding. 

10.  Applicants  represent  that  there 
proposal  offers  a  substantial  advantage 
over  the  warrants,  options,  or  rights 


contemplated  by  the  statute.  Holders  of 
warrants,  options  or  rights  to  purchase 
shares  generally  will  not  exercise  them 
unless  the  exercise  price  is  below  net 
asset  value.  Consequently,  except  in 
imusual  circumstances,  sales  of  stock 
pursuant  to  the  exercise  of  the  rights 
permitted  by  section  61(a)(3)  always 
will  cause  cUlution.  Subscribers,  on  the 
other  hand,  are  committed  to  purchase 
Subscription  Shares  at  a  fixed  price.  The 

Eurchase  price  either  could  be  above  or 
slow  net  asset  value  when  Subscribers 
purchase  shares.  If  the  price  is  above  net 
asset  value,  the  issuance  of  Subscription 
Shares  would  be  antidilutive. 

11.  In  addition,  applicants  beHeve 
their  proposal  differs  from  rights  issued 
pursuant  to  section  61(a)(3)  with  respect 
to  the  control  over  the  timing  of  the 
issuance  of  new  shares.  Warrants, 
options,  and  rights  typically  are 
exercisable  at  the  election  of  the  holder. 
The  issuer  has  no  control  over  when  it 
may  be  required  to  issue  more  stock  and 
take  in  more  capital.  Like  these  rights, 
the  subscription  agreements  also  would 
give  Subscribers  the  right  to  choose  to 
purchase  shares  whenever  they  want. 
Unlike  them,  however,  New  Century 
would  be  able  to  call  on  subscribera  to 
pay  in  new  capital  at  New  Century's 
election  when  additional  money  is 
required.  In  this  respect,  New  Century's 
structure  is  better  for  shareholders  than 
the  rights  permitted  under  section 
61(a)(3). 

12.  Applicants  beUeve  that  their 
proposed  structure  would  offer 
advantages  for  both  retail  and 
institutional  investors.  Retail  investors 
would  benefit  from  the  oversight  of  New 
Century's  management  by  sophisticated 
institutional  investora.  Retail  investors 
also  would  have  expanded 
opportunities  to  invest  in  a  large, 
professionally-managed  venture  capital 

Eool.  an  opportunity  now  Umited  by  the 
igh  minimum  investment  required  by 
private  venture  capital  funds. 
Institutional  investors  would  benefit  by 
the  increased  liquidity  available  in  a 
public  vehicle.  Furthermore,  by 
combining  retail  investors  and 
institutional  investors  in  the  same 
investment  vehicle.  New  Century's 
structure  should  help  attain  the 
Congressional  goal  of  increasing  the 
amount  of  capital  available  to 
entrepreneurial  businesses. 

13.  Section  6(c)  of  the  Act  permits  the 
SEC  to  exempt  any  transaction  or  class 
of  transaction  from  the  provisions  of  the 
Act  to  the  extent  that  such  exemption  is 
necessary  and  appropriate  in  the  pubUc 
interest  and  consistent  with  the 
protection  of  investora  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  In  addition. 
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section  23(b)  of  the  Act  pennits  the  SEC 
to  exempt  by  order  the  sale  by  a 
registered  closed-end  investment 
company  of  its  securities  at  a  price 
below  the  current  net  asset  value  under 
such  circumstances  as  the  SEC  may 
permit  for  the  protection  of  investors. 
Applicants  believe  that  the  requested 
relief  is  in  the  public  interest,  and  is 
consistent  with  the  protection  of 
investors  and  the  policies  of  the  Act. 

Applicants'  Conditions 

Apphcants  agree  that  the  order  of  the 
SEC  granting  the  requested  exemptions 
would  be  subject  to  the  following 
conditions: 

1.  Each  Subscriber  shall  purchase  at 
the  consummation  of  the  pubUc  offering 
shares  numbering  not  less  than  25%  of 
the  total  number  of  Subscription  Shares 
it  has  agreed  to  purchase  pursuant  to  its 
subscription  agreement. 

2.  New  Century  shall  sell  a  sufficient 
number  of  shares  in  the  public  offering 
so  that  the  total  number  of  Subscription 
Shares  shall  not  exceed  26.7%  of  the 
number  of  shares  that  will  be 
outstanding  upon  the  issuance  of  all  of 
ihe  Subscription  Shares. 

3.  Until  all  of  the  Subscription  Shares 
have  been  issued  and  paid  for,  New 
Century  may  not  issue  any  warrants, 
options,  or  rights  to  subscribe  for  or 
convert  to  shares  of  New  Century  other 
than  warrants  or  rights  permitted  imder 
section  18(d)  of  the  Act.  The  exercise 
price  of  the  rights  shall  not  exceed  the 
price  at  which  the  Subscription  Shares 
are  to  be  issued.  Any  such  rights 
offering  shall  comply  with  the  rules  and 
administrative  policies  of  the  SEC  then 
in  effect. 

4.  The  subscription  agreements  shall 
provide  that  New  Century  may  require 
Subscribers  to  take  and  pay  for  up  to 
50%  of  the  Subscription  Shares  at  any 
time  during  the  five-year  period 
commencing  on  the  consummation  of 
the  public  offering,  provided  that  at 
least  80%  of  New  Century's  paid-in 
capital  is  invested  in,  committed  to.  or 
reserved  for  investment  in  specific 
portfolio  companies. 

5.  The  subscription  agreements  shall 
require  Subscribers  to  take  and  pay  for 
any  Subscription  Shares  not  previously 
paid  for  at  the  end  of  the  five-year 
period  commencing  on  the 
consummation  of  the  public  offering. 

6.  The  subscription  agreements  shall 
provide  that  the  subscription  price  shall 
be  no  less  than  the  public  offering  price 
net  of  any  underwriting  discounts  or 
commissions  granted  in  the  public 
offering. 

7.  The  subscription  agreements  shall 
provide  that,  if  any  Subscriber  defaults 
in  making  any  required  payment  for 


shares,  New  Century  shall  be  deemed  to 
have  suffered  liouidated  damages  in  the 
amoimt  by  whicn  $20  exceeds  the 
market  price  of  the  New  Centtuy's 
shares  at  the  time  the  payment  is  due, 
plus  $2.50  per  share.  New  Century  shall 
have  the  right  to  cancel  a  number  of 
shares  held  by  the  delinquent 
Subscriber  equal  to  the  amount  of  the 
liquidated  damages  divided  by  the  price 
of  shares  on  the  date  of  the  default. 

8.  New  Century's  registration 
statement  under  the  Securities  Act  of 
1933  shall  describe  fully  and  thoroughly 
the  material  provisions  of  the 
subscription  agreements.  It  shall  also  set 
forth  clearly  the  risk  that  the 
subscription  agreements  might  resuh  in 
the  issuance  of  shares  for  consideration 
less  than  New  Century's  per  share  net 
asset  value  at  the  time  of  issuance. 

By  the  Commission. 
Margaret  H.  McFaiiand, 
Depu  ty  Secretary. 
[FR  Doc.  93-2173  Filed  l-2a-«3;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disastar  Loan  Arm  «2621] 

North  Carolina  (and  Contlguoua 
Countiea  in  South  Carolina); 
Declaration  of  Diaaater  Loan  Area 

Robeson  County  and  the  contiguous 
covmties  of  Bladen,  Columbus, 
Cumberland,  Hoke,  and  Scotland  in  the 
State  of  North  Carolina  and  Dillon,  and 
Marlboro  Coimties  in  South  Carolina 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  flooding  which 
began  on  January  11, 1993.  Application 
for  loans  for  physical  damage  may  be 
filed  until  the  close  of  business  on 
March  22, 1993  and  for  economic  injury 
until  the  close  of  business  on  October 
19, 1993  at  the  address  listed  below: 
U.S.  Small  Business  Administration, 
Disaster  Area  2  Office,  One  Bahimore 
Place,  Suite  300,  Atlanta,  GA  30308,  or 
other  locally  annoimced  locations. 

The  interest  rates  are: 

For  physical  damage: 

Homeovmen  with  credit  available 
elsewhere _».....»..._..... 8.000 

Homeownen  without  credit  avail- 
abla  elsewhere 4.000 

Businesses  vfiih  credit  available 
elsewhere ..._ 8.000 

Businesses  and  non-profit  organiza- 
tions without  credit  available 
dsewhere 4.000 

Others  (including  non-profit  organi- 
xations)    with    cnaxt    avail^e 

elsewhere 7.625 

For  Economic  Injtiry: 

Businessee  and  small  agricultural 
cooperative*  without  credit  avail- 
able elsewhere 4.000 


The  ntmibers  assigned  to  this  disaster 
for  physical  damage  are  262106  for 
North  Carolina  and  262206  for  South 
Carolina.  For  economic  injury  the 
numbers  are  783100  for  North  Carolina 
and  783200  for  South  Carolina. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008] 

Dated:  January  19, 1993. 
Patricia  Saiki, 
Administrator. 

|FR  Doc  93-2118  Filed  1-28-93;  8:45  am) 
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Intereat  Rate;  Amendment  No.  1 

In  the  Notice  published  on  Thursday, 
IDecember  24, 1992,  in  Volume  57,  Page 
61466,  the  interest  rates  for  7(a)  Section 
Direct  Business  Loans  and  SBA  share  of 
immediate  participation  loans,  and  the 
Optional  Peg  Rate  were  reversed.  The 
interest  rates  for  the  2nd  Quarter  of  FY 
93  are  as  follows: 


Direct/IP  Loans VM 

Optional  peg  rate  .„...«..„ ««.>..._.  8% 

Charles  R.  Hertzberg, 

Assistant  Administrator  for  Financial 
Assitance. 

IFR  Doc.  93-2123  Filed  1-28-93;  8:45  am] 
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[UcwM*  No.  04A)4-0248] 

Mariner  Venture  Capitai  Corp.; 
Surrender  of  Ucenae 

Notice  is  hereby  given  that  Mariner 
Venttire  Capital  Corp.  (Mariner),  2300 
West  Glades  Road,  Suite  440  West 
Tower,  Boca  Raton,  Florida  33431  has 
surrendered  its  License  to  operate  as  a 
small  business  investment  company 
under  the  Small  Business  Investment 
Act  of  1958,  as  amended  (Act),  Mariner 
was  hcensed  by  the  Small  Business 
Administration  on  October  2, 1989. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereimder,  the  siurender 
of  the  license  was  accepted  on 
December  29, 1992,  and  accordingly,  all 
rights,  privileges,  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  January  22, 1993. 
Wayne  S.  Forva, 

Associate  Administrator  for  Investment. 
(FR  Doc  93-2119  Filed  1-28-93;  8:45  em] 
BiUMQ  CODE  mS-OI-M 
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Hartford  District  Advtoory  CouncU; 
Pubilc  MMting 

The  U.S.  SauU  Business 
Administration  Hartford  District 
Advisory  Council  will  hold  a  public 
meeting  at  8:30  a.m.  on  Tuesday, 
February  23, 1993  at  the  U.S.  Small 
Business  Administration,  330  Main 
Street.  2d  Floor,  Hartford.  Connecticut, 
to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Jo-Ann  Van  Vechten,  Acting  District 
Director,  U.S.  Small  Business 
Administration,  330  Main  Street. 
Hartford,  Connecticut  06106,  (203)  240- 
4670. 

Dated:  January  22, 1993. 
Dorotfa  J  A.  Overal, 

Acting  Assistant  AdministratOT,  Office  of 
Advisory  Councils 
IFR  Doc  93-2122  Filed  l-2a-93;  8:45  amj 
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IMontpelier  District  Advisory  CoufKil; 
Public  Meeting;  Resctwduiing  of 
Meeting 

The  U.S.  Small  Business 
Administration  Montpelier  Advisory 
Council  meeting  scheduled  for  February 
3. 1993  has  been  rescheduled  for  10 
a.m.,  Thursday,  February  4, 1993. 

The  meeting  will  be  held  at  the 
Vermont  Chamber  of  Commerce, 
Granger  Road,  Berlin.  Vermont,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Mr.  Kenneth  A.  Silvia.  District  Director. 
U.S.  Small  Business  Administration. 
Federal  Building.  87  State  Street.  P.O. 
Box  605,  Montpelier.  Vermont  05601 , 
(802)  828-4422. 

Dated:  January  15. 1993. 
Caroline).  Becson, 

Assistant  Administrator,  Office  of  Advisory 

Councils. 

IFR  Doc  93-2120  Filed  1-28-93.  8:45  am] 
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Providence  District  Advisory  Council; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Providence  District 
Advisory  Council  will  hold  a  public 
meeting  at  11:30  a.m.  on  Wednesday, 
February  24, 1993  at  the  Victoria  House 
Restaurant  located  on  23  Rathbone 
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Street.  Providence,  Rhode  Island,  to 
discuAS  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present 

For  further  information,  write  or  call 
Mr.  Joseph  P.  Loddo,  District  Director, 
U.S.  Small  Business  Administration, 
380  Westminster  Street,  Providence, 
Rhode  Island  02903,  (401)  528-4580. 

Dated:  January  22. 1993. 
Dorothy  A.  Ovml, 

Acting  .\ssistant  Administrator,  Office  of 

Advisory  Councils. 

(FR  Doc  92-2124  Filed  1-28-92;  8:45  am) 

MUJNQ  CODE  WH-OMI 

Small  Business  Investment  Companies 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice. 

SUMMARY:  This  notice  clarifies  the 
financial  reporting  for  4%  preferred 
stock  issued  by  Small  Business 
Investment  Companies  licensed 
pursuant  to  section  301(d)  of  the  Small 
Business  Investment  Act  (15  U.S.C. 
681(d)). 

DATES:  This  Notice  is  effective  on 
January  29, 1993. 

FOR  FURTHER  MFOfWATION  CONTACT: 
Thomas  C.  Bresnan,  Staff  Accountant. 
Investment  Division,  U.S.  Small 
Business  Administration,  409  Third 
Street.  SW..  Washington.  DC.  20416. 
(202) 205-6514. 

SUPPLEMENTARY  MFORMATiON:  Section 
301(d]  or  Specialized  Small  Business 
Investment  Companies  (SSBICs)  are 
required  to  submit  annual  audited 
financial  statements  to  the  U.S.  Small 
Business  Administration  on  SBA  Form 
468.  The  current  format  of  Form  468 
does  not  include  Unes  specifically 
designed  to  accommodate  the  reporting 
of  4%  preferred  stock  which  may  be 
issued  to  SBA  by  SSBICs.  As  a  result, 
the  stock  has  been  reported 
inconsistently.  This  notice  clarifies  the 
reporting  of  4%  preferred  stock  on  the 
current  version  of  Form  468.  SBA 
expects  to  revise  Form  468  in  the  near 
future  to  include  specific  lines  which 
will  accommodate  4%  preferred  stock. 

Background 

All  preferred  stock  purchased  by  SBA 
from  SSBICs  on  or  after  November  21, 
1989,  must  be  redeemed  by  the  issuing 
company  not  later  than  15  years  from 
the  date  of  issuance.  The  preferred  stock 
must  be  redeemed  at  par  value,  plus  any 
unpaid  dividends  accrued  to  the 
redemption  date.  Dividends  accrue  at  an 
annual  rate  of  4%.  Because  of  the 


mandatory  redemption  provision,  4% 
preferred  stock  is  fundamentally 
different  from  the  3%  preferred  stock 
which  SSBICs  were  eligible  to  issue  to 
SBA  prior  to  November  21, 1989. 

QasaiBcstion 

Four  percent  preferred  stodc  may  not 
be  included  unaer  the  general  heading 
of  "CAPITAL"  on  the  Statement  of 
Financial  Position,  on  page  3C  of  Form 
468.  The  amoimt  of  4%  preferred  stock 
issued  and  outstanding  must  be  shown 
in  the  "Other  Liabilities"  section  of  the 
Statement  of  Financial  Position. 

Canying  Amount 

The  initial  carrying  amount  of  the 
redeemable  preferred  stock  shall  be  its 
par  value  at  the  date  of  issue.  At  the  end 
of  each  accounting  period,  the  carrying 
amount  will  be  increased  by  the  amount 
of  any  dividends  not  currently  declared. 
This  amount  will  be  shown  on  fine  39 
of  the  Statement  of  Financial  Position. 
A  breakdown  of  the  total  amount  on  line 
39,  showing  separately  the  par  value«f 
4%  preferred  stock,  the  accrued 
dividends  in  arrears,  and  any  other 
liabilities,  must  be  included  on  page  3C. 

Undeclared  Dividends 

Cumulative  undeclared  dividends 
must  be  recorded  as  a  charge  against 
undistributed  net  realized  earnings  (Une 
47(b)  of  the  Statement  of  Financial 
Position).  Some  SSBICs  may  have 
insufficient  retained  earnings  to  cover 
the  dividends  in  arrears.  Ordinarily,  a 
company  in  these  circumstances  would 
reduce  paid-in  capital  by  the  amount  of 
the  excess  dividends.  Such  treatment 
has  the  potential  to  create  significant 
regulatory  compliance  problems  for 
SSBICs,  because  paid-in  capital  is  the 
base  for  a  number  of  regulatory 
computations.  Therefore,  SSBICs  shall 
report  all  dividends  in  arrears  as  a 
reduction  of  undistributed  net  realized 
earnings,  even  though  this  treatment 
may  result  in  a  deficit,  and  shall  not  be 
required  to  reduce  private  capital. 

Declared  Dividends 

If  the  SSBIC  has  declared  the  4% 
dividend  for  the  current  fiscal  year,  or 
for  any  prior  periods,  such  dividends 
should  not  be  added  to  the  carrying 
amount  of  the  preferred  stock.  Because 
the  dividends  will  be  paid  within  the 
next  fiscal  period,  they  should  be 
reported  as  a  current  liability  on  Line  34 
("Distributions  Payable")  of  the 
Statement  of  Financial  Position,  rather 
than  being  included  on  line  39.  In  the 
"CAPITAL"  section,  declared  dividends 
will  reduce  Undistributed  Net  Realized 
Earnings  (line  47(b)). 
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Required  Disclosures 

In  a  footnote  to  the  financial 
statements,  the  Licensee  must  provide  a 
description  of  the  terms  of  the  preferred 
stock  issue,  including  disclosure  of  the 
mandatory  redemption  date  and  any 
amount  redeemable  within  five  years. 

Authority:  Title  ID  of  the  Small  Business 
Investment  Act,  15  U.S.C  681  et  seq.,  as 
amended.  Pub.  L.  100-590  and  Pub.  L.  101- 
162. 15  U.S.C  687(c);  15  U.S.C  683,  as 
amended  by  Pub.  L.  101-162;  15  U.S.C  687d; 
15  U.S.C  687g;  15  U.S.C  687b:  15  U.S.C^ 
687m,  as  amended  by  Pub.  L.  100-590. 

Dated:  January  19, 1993. 
Patricia  SaiJd.  , 

Administrator. 

IFR  Doc.  93-2117  Filed  1-28-93;  8:45  am] 
BftUNO  CODE  W2S-01-M 


DEPABTMENT  OF  STATE 

[Public  Notke  1759] 

Study  Group  7  of  th«  U.S.  Organization 
for  th«  International  Radio 
Consultative  Committee  (CCIR); 
Meeting 

The  Department  of  State  announces 
that  Study  Group  7  of  the  U.S. 
Organization  for  the  International  Radio 
Consultative  Committee  (COR)  will 
hold  an  open  meeting  February  25, 1993 
in  the  Conference  Room,  suite  700,  of 
the  ARC  Professional  Services  Group, 
600  Maryland  Avenue,  SW., 
Washington.  DC  commencing  at  10  a.m. 

Study  Group  7  deals  with  matters 
relating  to  the  space  research  systems 
and  standard  frequency  and  time 
systems.  The  purpose  of  the  meeting  is 
to  review  work  plans  for  the  meetings  of 
each  of  the  Study  Group  7  Working 
Parties  that  being  March  29, 1993. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussions  subject  to  instructions  of  the 
Chairman.  Those  planning  to  attend  the 
meeting  should  contact  Mr.  Roger 
Andrews,  (703)  834-5600  for  further 
information. 

Dated:  January  14, 1993. 
Warm  G.  Richards, 

Chairman.  U.S.  CCIR  National  Committee. 
[FR  Doc  92-2151  Filed  1-28-92;  8:45  ami 
BaXJNO  COOE  4nO-«K4l 


Bureau  of  Consular  Affairs 
[Public  Notice  1760] 

Registrstlon  for  the  AA-1  Immlgrsnt 
Visa  Program  Under  Public  Law  101- 
649 

ACTION:  Notice  of  registration  for  the 
third  year  of  the  AA-1  Immigrant  Visa 
Program. 

This  public  notice  provides 
information  on  the  application 
procedure  for  the  40,000  immigrant 
visas  to  be  made  available  in  the  AA- 
1  category  during  Fiscal  Year  1994.  This 
notice  is  issued  pursuant  to  22  CFR  part 
43,  subpart  B,  as  amended  on  Jime  29. 
1992  which  implements  section  132  of 
the  Immigration  Act  of  1990,  (Pub.  L 
101-649),  as  amended  by  the 
Miscellaneous  and  Technical 
Immigration  Amendments  of  1991  (Pub. 
L.  102-232). 

AA-1  Immigrant  Visa  "Lottery" 
Program 

Information  on  the- Application 
Procedures  for  the  40.000  Immigrant 
Visas  To  Be  Made  Available  in  the  AA- 
1  Category  During  Fiscal  Year  1994 

Section  132  of  the  Immigration  Act  of 
1990  provides  40,000  immigrant  visas 
for  each  of  fiscal  years  1992, 1993,  and 
1994  to  natives  of  the  countries  and 
areas  from  which  immigration  was 
previously  identified  as  having  been 
"adversely  affected"  by  the  1965 
immigration  legislation.  This  program  is 
identified  by  the  visa  symbol  AA-1,  and 
is  informally  known  as  the  "visa 
lottery."  The  law  specifies  that  there 
must  be  a  separate  registration  for  each 
year's  AA-1  visas.  The  application 
period  for  the  second  year's  visas  was 
completed  during  1992,  and  those  visas 
are  being  issued  until  September  1993. 
This  information  concerns  the 
application  period  during  1993  for  visas 
to  be  issued  during  fiscal  year  1994,  the 
third  and  final  year  of  the  program. 

Qualifying  Countries  and  Areas  Under 
the  AA-1  Program 

Natives  (as  that  term  is  explained  in 
question  1  on  page  3)  of  the  following 
countries  and  areas  are  entitled  to  apply 
for  AA-1  visas: 


Albania 

Germany 

Algeria 

Great  Britain 

Argentina 

Northern  Ireland 

Austria 

Bermuda 

Belgium 

Gibraltar 

Canada 

Hungary 

Czech  Republic 

Iceland 

Denmark 

Indonesia 

Estonia 

Ireland 

Finland 

Italy 

France 

lapan 

Guadeloupe 

Utvia 

New  Caledonia 

Liechtenstein 

Lithuania 

Poland 

Tunisia 

San  Marino 

Luxembourg 

Slovakia 

Monaco 

Sweden 

Netherlands 

Switzerland 

Norway 

How  and  When  To 

Apply  for  AA-1 

Status 

The  application  period  for  registration 
for  the  visas  to  be  issued  during  Fiscal 
Year  1994  (i.e.,  from  October  1993 
through  September  1994)  will  begin  at 
12:01  a.m.  (Washington,  DC  time)  on 
Tuesday,  March  2, 1993,  and  will  end 
at  midnight  on  Wednesday,  March  31, 
1993.  Application  must  be  typed  or 
clearly  printed  and  mailed  to  the 
following  address:  AA-1  Program,  P.O. 
Box  1994,  Dulles,  VA  20199-1994, 
U.S.A. 

Typed  or  clearly  printed  in  the  upper 
lefi  hand  comer  of  the  front  of  the 
envelope  must  be  the  coimtry  or  area 
(from  the  list  above)  of  which  the 
applicant  is  a  native.  Typed  or  clearly 
printed  below  the  country  must  be  the 
same  name  and  mailing  address  of  the 
applicant  as  they  are  shown  on  the 
application  contained  therein.  Failure  to 
include  this  information  wiU  disqualify 
the  application. 

Example: 

Northern  Ireland,  George  Q.  Public,  1234 
Any  Street,  Apt.  5,  Center  City.  NJ  10001. 

Only  one  application  may  be 
submitted  by  or  for  each  applicant 
during  this  registration  period. 
(Submission  of  more  than  one 
application  will  disqualify  the  person 
from  registration.)  Applications  for 
registration  will  be  selected  strictly  in  a 
random  order  from  among  all  of  those 
received  during  the  specified  period. 

Applications  must  be  sent  to  the 
address  above  by  regular  mail  or  air 
mail,  and  may  be  mailed  from  within 
the  United  States  or  from  abroad.  The 
information  required  on  the  envelope 
must  be  typed  or  clearly  printed.  Any 
mail  requiring  signed  receipt  such  as 
registered  mail,  express  mail,  certified 
mail,  hand-delivered  applications, 
telegrams,  or  applications  sent  by 
courier  or  any  means  other  than  regular 
mail  or  air  mail  will  not  be  ehgible  for 
the  visa  lottery.  Applications  received  at 
the  post  office  box  before  or  after  the 
application  period  or  delivered  to  any 
other  address  will  not  be  processed  for 
registration.  Only  one  application  may 
be  included  in  each  envelope. 

Size  of  Envelope 

The  eiivelope  in  which  each 
application  is  mailed  must  be  between 
6  inches  and  9^/^  inches  (15  cm  to  24 
cm)  in  length,  and  between  3^/t  inches 
and  4^/2  inches  (9  cm  to  11  cm)  in 
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width.  This  is  necessary  to  assist  the 
automated  processing  of  the  maiL 

Information  Which  Must  Be  Included  on 
the  Application  for  Registration 

Each  application  must  be  in  the 
following  format: 

A  sheet  of  paper  on  which  the 
following  information  is  typed  or  clearly 
printed  (in  the  Roman  (English) 
alphabet): 

A.  Applicant's  Full  Name 

Last  Nama,  First  Name  and  Middle  Name 
(Underline  Last  Name/Sumama/Family 
name).  Example:  Public.  George  Quincy 

B.  Applicant's  Date  and  Place  of  Birth 

Date  of  birth:  Day,  Month,  Year,  Example: 
15  November  1961 

Place  of  birth:  aty/Town.  District/County/ 
Province.  Country.  Example:  Toronto. 
Ontario.  Canada 

C  JVame,  Dote  and  Place  of  Birth  of 
Applicant's  Spouse  and  Children,  if  any 

The  spouse  and  child(renl  of  an  applicant 
who  Is  registered  for  AA-1  status  are 
automatically  entitled  to  the  same  status.  The 
spouse  or  child  does  .NOT  need  to  be  bom 
in  one  of  the  countries  listed  above.  To 
obtain  a  visa  on  the  basis  of  this  derivative 
status,  a  child  must  be  under  21  years  of  age 
and  unmarried. 

Notr.  Do  not  list  parents  as  they  are  not 
entitled  to  derivative  status. 

D.  Applicant's  Mailing  Address 

The  mailing  address  must  be  clear  and 
complete,  since  it  will  be  to  that  address  that 
the  notification  letter  for  the  persons  who  are 
registered  will  be  sent.  A  telephone  number 
isoptionaL 

E.  United  States  Ck>nsular  Office  to  Which 
Visa  Begistration  Should  Be  Sent 

Ordinarily,  this  will  be  the  immigrant  visa 
issuing  consular  office  nearest  the  applicant's 
place  of  residence.  If  the  applicant  is  in  the 
United  States,  Indicate  the  immigrant  visa 
issuing  office  in  the  country  of  last  previous 
residence  outside  the  U.S.  If  the  applicant 
does  not  know  which  U.S.  consulates  issue 
immigrant  visas,  list  the  city  and  country  of 
the  applicant's  current  residence  abroad,  or 
the  city  and  country  of  last  previous 
residence  outside  the  U.S.  and  the  processing 
center  will  identify  the  proi>er  immigrant 
visa  issuing  consular  office  where  the  visa 
registration  will  be  sent  for  processing. 

Persons  who  claim  alternate  foreign  state 
chaigeability  should  also  include  a  statement 
to  that  efiiect  on  the  application.  (See 
questioa  No.  1  on  page  3.)  Only  one 
application  may  be  submitted  for  each 
applicant  during  this  application  period: 
persons  submitting  multiple  applications 
will  be  disqualified. 

There  are  no  other  requirements  for 
submitting  an  application  for 
registration  apart  from  what  is  specified 
in  A.  thru  E.  Aave,  It  is  not  necessary 
to  include  an  offer  of  employment  with 
the  registration  request.  (Applicants 


who  are  registered  for  AA-1  status  will 
need  to  present  an  offer  of  employment 
in  the  U.S.  at  the  time  of  formal  visa 
interview.  See  question  7  on  pag»3  for 
more  infonnation  on  this  point.)  There 
is  no  fise  for  submission  of  an  AA-1 
registration  request.  A  signature  is  not 
required  on  the  application. 

Fr«|iMBtly  Aalcwl  Questiona  About  the 
AA-1  Registratiao 

1.  How  Is  the  Term  "Native"  Defined? 
Are  There  Any  Basis  Upon  Which 
Persons  Who  Have  Not  Been  Bom  in  a 
Qualifying  Country  May  Qualify  for 

Registration? 

Native  means  both  someone  bom 
within  one  of  the  countries  Usted  above 
and  someone  entitled  to  be  "charged"  to 
such  country  under  the  provisions  of 
section  202(b)  of  the  Immigration  and 
Nationality  Act.  Applicants  for  AA-1 
registration  may  be  charged  to  the 
country  of  birth  of  a  spouse;  a  child  can 
be  charged  to  the  country  of  birth  of  a 
parent;  and  an  applicant  bom  in  a 
country  of  which  neither  parent  was  a 
native  or  a  resident  at  the  time  of  his/ 
her  birth  may  be  charged  to  the  country 
of  birth  of  either  parent.  An  applicant 
who  claims  the  benefit  of  alternate 
chargeability  must  include  a  statement 
to  that  effect  on  the  application  for 
registration,  and  must  show  the  country 
of  chargeability  on  the  upper  left  hand 
comer  of  the  envelope  in  which  the 
registration  request  is  mailed. 

2.  What  if  a  Person's  Birth  Place  Was  in 
an  "AA-1 "  Country  at  the  Time  of  Birth, 
but  Due  to  Changes  in  Boundaries  Is  No 

'Longer  Within  a  Qualifying  Country? 

For  a  person  to  be  considered  to  have 
been  bom  in  a  qualifying  coimtry,  the 
place  of  birth  must  be  within  the 
boundaries  currently  recognized  by  the 
U.S. 

3.  May  Persons  Who  Are  in  the  U.S. 
Apply  for  Registration  ? 

Yes,  an  appUcant  may  be  in  the  U.S. 
or  in  another  country,  and  the 
application  may  be  mailed  in  the  U.S. 
or  abroad. 

4.  Is  Each  Applicant  Limited  to  Only 
One  Application  During  This  AA-1 
Registration  Period? 

Yes,  the  law  allows  only  one 
application  by  or  for  each  person; 
Submission  of  more  than  one 
application  will  disqualify  the  person 
from  registration. 

Note:  More  than  200,000  applications  were 
disqualified  during  the  1993  visa  lottery  due 
to  multiple  applications.  Applicants  may  be 
disqualified  at  tlma  of  registration  or  at  the 
time  of  the  visa  interview  if  more  than  one 
entry  is  detected.  * 


5.  May  a  Husband  and  a  Wife  Each 
Submit  a  Separate  Application? 

Yes,  a  husband  and  a  wife  may  each 
stibmit  one  application  for  registration; 
if  either  is  registered,  the  other  would  be 
entitled  to  derivative  status. 

6.  Must  Each  Applicant  Submit  His/Her 
Own  Request,  or  May  Someone  Act  on 
Beh  alf  of  an  Applicant? 

Applicants  may  prepare  and  submit 
their  own  request  for  registration,  or 
have  someone  act  on  their  behalf. 
Regardless  of  whether  an  application  is 
submitted  by  the  applicant  directly,  or 
by  a  relative,  friend,  attomey  etc.,  only 
one  application  may  be  submitted  in  the 
name  of  each  person.  There  is  no 
requirement  that  an  applicant  sign  the 
registration  request.  Only  one 
notification  letter  will  be  sent  for  each 
case  registered,  to  the  address  provided 
on  the  application. 

7.  What  Are  the  Requirements  for  an 
Offer  of  Employment  in  the  United 
States? 

An  offer  of  employment  should  not  be 
submitted  as  part  of  the  registration 
application.  Applicants  who  are 
successfully  registered  for  AA-1  status 
will  need  to  present  an  employment 
offer  at  the  time  of  visa  issuance. 
Applicants  must  submit  evidence  of  a 
commitment  for  full-time  employment 
in  the  U.S.  at  the  visa  interview.  Two  or 
more  part-time  jobs  will  meet  this 
requirement  if,  taken  together,  they 
constitute  full-time  employment,  as  long 
as  the  applicant  submits  letters  from 
each  employer  supporting  the  job  offier. 
The  offer  may  come  from  a  business  or 
any  other  institution  or  organization  in 
the  United  States,  ch-  from  a  private 
individual.  Evidence  of  existing  self- 
employment  in  the  United  States  can 
meet  the  offer  of  employment 
requirement;  a  plan  to  create  one's  own 
business  in  the  future,  even  in  the 
immediate  future,  would  not  qualify, 
however. 

8.  How  Will  Cases  Be  Registered? 

All  mail  received  will  be  individually 
numbered.  After  the  end  of  the 
application  period,  a  computer  will 
randomly  select  cases  from  among  all 
the  mail  received.  The  first  letter 
randomly  selected  will  be  the  first  case 
registered,  the  second  letter  selected  the 
second  registration,  etc.  It  makes  no 
difference  whether  an  application  is 
received  early  or  late  in  the  appUcation 
period.  When  a  case  has  been  registered, 
the  applicant  will  immediately  be  sent 
a  notification  letter,  which  will  provide 
appropriate  visa  application 
instmctions.  The  registration  will  at  the 
same  time  be  forwarded  to  the  consular 
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office  which  will  process  the  case;  all 
subsequent  visa  processing  information 
mil  be  obtained  Dy  the  applicant 
directly  from  that  consular  office. 

9.  Will  Applicants  Who  Are  Not 
Registered  Be  Informed? 

No.  applicants  who  are  not  registered 
will  receive  no  response  to  their 
registration  request.  Only  those  who  are 
registered  will  be  informed.  All 
notification  letters  are  expected  to  be 
sent  within  about  three  months  of  the 
end  of  the  application  period.  Anyone 
who  does  not  receive  a  letter  will  know 
that  his/her  apphcation  has  not  been 
registwed. 

10.  How  Many  Applicants  Will  Be 
Registered? 

A  total  of  about  50,000  persons,  both 
principal  applicants  and  uieir  spouses 
and  children,  will  be  registered.  Since  it 
is  likely  that  some  of  the  first  40,000 
persons  who  are  registered  will  not 

{lursue  their  cases  to  visa  issuance,  this 
arger  figure  should  ensure  use  of  all 
AA-1  numbers,  but  it  also  risks  some 
registrants'  being  left  out.  All  applicants 
who  are  registered  will  be  informed 
promptly  of  their  place  on  the  list.  Each 
month  visas  will  be  issued,  according  to 
registration  lottery  rank  order,  to  those 
applicants  who  are  ready  for  visa 
issuance  during  that  month.  Once  all  of 
the  fiscal  year  1994  visas  have  been 
issued,  the  program  for  the  year  will 
end.  Registered  applicants  who  wish  to 
receive  visas  must  be  prepared  to  act 
promptly  on  their  cases. 

The  law  specifies  that  at  least  40% 
(i.e.,  16,000)  of  each  year's  AA-1  visas 
are  to  be  made  available  to  natives  of 
Ireland.  Natives  of  Northern  Ireland  are 
entitled  to  benefit  from  the  40%  of  the 
AA-1  numbers  provided  for  Ireland.  So 
that  Northern  Ireland  natives  are 
properly  identified  during  registration 
processing,  they  should  show  their  area 
of  birth  as  Northern  Ireland  on  their 
application  and  envelope. 

11.1s  There  a  Minimum  Age  for 
Applicants  for  Registration  Under  the 
AlA-1  Program? 

There  is  NO  minimum  age  for 
submission  of  an  application  for 
registration,  but  the  requirement  of  a 
firm  commitment  of  employment  for 
each  principal  applicant  at  the  time  of 
visa  issuance  will  efiiectively  disqualify 
anyone  who  is  under  the  legal  working 
age. 

12.  Will  There  Be  Any  Special  Fee  for 
Registration  in  the  AA-1  Category? 

There  is  no  fise  for  submitting  a 
request  for  registration,  and  no  fee 
should  be  included  with  the  letter  sent 


to  the  post  office  box  indicated  above. 
There  will  be  a  special  fee  of  US  $25.00 
per  case  registered,  however,  to  cover 
the  cost  of  processing  the  AA-1 
registrations.  This  fee  will  be  collected 
by  the  consular  office  to  which  the  case 
is  sent  for  processing,  when  the 
applicant  responds  to  the  registration 
notification  letter. 

13.  Are  AA-1  Applicants  Specially 
Entitled  To  Apply  for  a  Waiver  of  Any 
of  the  Grounas  of  Visa  Ineligibility? 

The  law  states  that,  for  AA-1  visa 
apphcants,  the  Immigration  and 
NaturaUzation  Service  shall  %vaive  the 
ground  of  visa  ineligibility  based  on 
misrepresentation  on  an  application  for 
a  visa  or  for  entry  into  the  U.S.  (INA 
212(a)(6)(C)),  unless  there  is  a  finding 
that  such  waiver  is  not  in  the  national 
interest.  In  addition,  the  law 
automatically  waives  the  two  year 
foreign  residence  requirement  on  certain 
former  exchange  visitor  ("J")  visa 
holders  under  INA  212(e).  AJso,  the 
requirement  for  a  labor  certification 
(INA  212(a)(5)(A))  does  not  apply,  hi  all 
other  respects,  persons  registered  under 
the  AA-1  program  must  meet  the 
standard  eligibility  requirements  before 
a  visa  can  be  issued. 

14.  May  Applicants  Who  Are  Already 
Registered  for  an  Immigrant  Visa  in 
Another  Category  Apply  in  This 
Registration  for  the  AA-1  Category? 

Yes,  such  persons  may  seek  AA-1 
status  through  this  registration  as  well. 

15.  How  Long  Do  Applicants  Who  Are 
Registered  on  the  Basis  of  This 
Application  Period  Remain  Entitled  to 
Apply  for  Visas  in  the  AA-1  Category? 

Under  the  law,  persons  registered 
following  this  AA-1  application  period 
are  entitled  to  apply  for  visa  issuance 
only  during  fiscal  year  1994,  i.e.,  from 
October  1993  through  September  1994. 
There  is  no  carry-over  of  benefit  into 
another  year  for  persons  who  are 
registered  but  who  do  not  obtain  visas 
during  FY-1 994. 

Note:  There  is  absolutely  no  advantage  to 
mailing  early,  or  mailing  from  any  particular 
locale.  Every  application  received  during  the 
mail-in  period  will  have  an  equal  random 
chance  of  being  selected.  However  more  tlum 
one  application  per  person  will  disqualify 
the  person  from  ragistratioa  Also,  failure  to 
include  the  applicant's  native  country  and 
full  name  and  address  on  the  envelope  will 
disqualify  the  application. 

Dated:  January  25, 1993. 
James  L  Ward. 

Acting  Assistant  Secretary  for  Consular. 
Affairs. 

[FR  Doc  93-2147  Filed  1-28-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

[Notio*93-S] 

f^eporte,  Forme,  end  Recordkeeping 
Requiremente 

AGENCY:  Department  of  Transportation 
(DOT).  Office  of  the  Secretary. 

ACTKW:  Notice. 

SUMMARY:  This  notice  lists  those  forms. 
reports,  and  recordkeeping  requirements 
imposed  upon  the  public  which  were 
transmitted  by  the  Department  of 
Transportation  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
approval  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C 
chapter  35). 

DATES:  January  25, 1993. 

ADDRESSES:  Written  comments  on  the 
DOT  information  collection  requests 
should  be  forwarded,  as  quickly  as 
possible,  to  Edward  Clarke,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  room  3228,  • 
Washington,  DC  20503.  (202)  395-7340. 
If  you  anticipate  submitting  substantive 
comments,  but  find  that  more  than  10 
days  from  the  date  of  publication  are 
needed  to  prepare  them,  please  notify 
the  OMB  official  of  your  intent 
immediately. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  DOT  information 
collection  requests  submitted  to  OMB 
may  be  obtained  itom  Susan  Piclcrel  or 
Annette  Wilson,  Information 
Management  CKvision,  M-34,  Office  of 
the  Secretary  of  Transportation,  400 
Seventh  Street.  SW..  Washington.  DC 
20590,  (202)  366-4735. 

SUPPLEMENTARY  INFORMATION: 
Background 

Section  3507  of  title  44  of  the  United 
States  Code,  as  adopted  by  the 
Paperwork  Reduction  Act  of  1980.  . 
requires  that  agencies  prepare  a  notice 
for  publication  in  the  Federal  Register, 
listing  those  information  collection 
requests  submitted  to  OMB  for  approval 
or  renewal  uinder  that  Act.  OMB  reviews 
and  approves  agency  submittals  in 
accordance  with  criteria  set  forth  in  that 
Act  In  carrying  out  its  responsibihties, 
OMB  also  considers  public  comments 
on  the  proposed  forms  and  the  reporting 
and  recordkeeping  requirements.  OMB 
approval  of  an  information  collection 
requirement  must  be  renewed  at  least 
once  every  three  years. 
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Items  Submitted  for  Review  by  0MB 

The  following  information  collection 
requests  were  submitted  to  OMB  on 
January  25, 1993: 
DOT  No.:  3718. 
OA£B  No.  2120-0067. 
Administration:  Federal  Aviation 
Administration. 

Title:  Air  Taxi  and  Commercial 
Operator  Airport  Activity  Survey. 

Need  for  Information:  Enplanement 
data  collected  from  air  taxi  and 
commercial  operators  are  needed  for  the 
calculation  of  air  carrier  airport  sponsor 
apportionments  as  specified  by  the 
Airport  and  Airway  Improvement  Act  of 
1982  (AAIA),  as  amended. 

Proposed  Use  of  Information:  The 
information  is  used  to  determine 
whether  an  airport  is  eligible  for  funds 
and  for  calculating  primary  airport 
sponsor  apportionments  as  specified  by 
the  AAIA,  as  amended. 
Frequency:  Annually. 
Buiden  Estimate:  2,002  hours. 
Respondents:  Businesses  (commercial 
service  airports). 
Form(s):  FAA  Form  1880-31. 
Average  Burden  Hours  Per  Response: 
1  hour  and  18  minutes. 
DOT  No..- 3719. 
OMB  No:  2120-0005. 
Administration:  Federal  Aviation 
Administration. 

Title:  General  Operating  and  Flight 
Rules— FAR  91. 

Need  for  Information :  The 
information  is  collected  to  determine 
compliance  with  FAR  91  regulations. 
Proposed  Use  of  Information:  The 
information  is  used  by  the  FAA  for 
certification,  compliance  and 
enforcement,  and  when  accidents, 
incidents,  reports  of  noncompliance, 
safety  programs,  or  other  circumstances 
require  reference  to  records. 
Frequency:  On  occasion. 
Burden  Estimate:  231,064  hours. 
Respondents:  Individuals  and 
businesses  operating  under  FAR  91. 
Form(s):  None. 

Average  Burden  Hours  Per  Response: 
30  minutes. 
DOT  No.:  3720. 
OA£B  No.;  2115-0013. 
Administration:  U.S.  Coast  Guard. 
Title:  Application  and  Permit  to 
Handle  Hazardous  Materials. 
Need  for  Information :  This 
information  collection  is  needed  by  the 
Coast  Guard  to  ensure  that  regulations 
are  complied  with  under  the  Ports  and 
Waterways  Safety  Act  (33  U.S.C  1225) 
in  the  safe  handling  and  transporting  of 
explosives  and  hazardous  materials  in 
port  areas  and  on  board  vessels. 

Proposed  Use  of  Information:  This 
information  collection  will  be  used  to 


determine  if  aafe  practices  are  being 
followed  in  the  stowage  and  handling  of 
hazardous  material.  It  will  also  enable 
Coast  Guard  to  keep  track  and  monitor 
all  operations  in  the  handling  of 
hazardous  materials. 

Frequency:  Annually. 

Burden  Estimate:  814  hours. 

Respondents:  Shipping  agents  and 
terminal  operators. 

Form(s):  CG-4260. 

Average  Burden  Hours  Per  Response: 
1  hour  for  reporting;  12  minutes  for 
recordkeeping. 

IX3TNo.:3721. 
OMB  No.;  2127-0040. 
Administration:  National  Highway 
Traffic  Safety  Administration. 

Title:  49  CFR  part  551.45,  Designation 
of  Agent. 

Need  for  Information:  The 
information  is  needed  to  compile  a  list 
of  designated  agents  representing 
foreign  manufacturers  who  import 
vehicles  into  the  United  States. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  advise 
foreign  manufacturers  of  safety-related 
defects.  Subsequently,  the 
manufacturers  can  notify  purchasers 
and  correct  the  defects. 
Frequency:  On  occasion. 
Burden  Estimate:  13  hours, 
flesponofents;  Manufactxirers. 
Form(s):  None. 

Average  Burden  Hours  Per  Response: 
30  minutes. 
DOT  No:  3722. 
OMB  No:  2137-0584. 
Administration:  Research  and  Special 
Programs  Administration. 

Title:  Gas  and  Hazardous  Liquid 
Pipeline  Safety  Program  Certification/ 
Agreement. 

Need  for  Information:  The 
information  is  needed  to  determine  state 
compliance  with  the  terms  of  the 
pipeline  safety  program  certification/ 
agreement. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  calculate 
state  grant  allocations  and  to  prepare  an 
annual  report  to  Congress  on  the 
pipeline  safety  program. 
Frequency:  Annually. 
Burden  Estimate:  3.556  hours. 
Respondents:  State  public  service 
commissions  or  equivalents. 

Form(s):  Gas  Pipeline  Safety  Program 
5(a)  Certification;  Gas  Pipeline  Safety 
Program  5(b)  Agreement;  Hazardous 
Liquid  Pipeline  Safety  Program  205(a) 
Certification;  Hazardous  Liqtiid  Pipeline 
Safety  Program  205(b)  Agreement 

Average  Burden  Hours  Per  Response: 
28  hours  for  reporting;  91  hours  for 
recordkeeping. 
DOT  No:  3723. 


OMB  No:  2115-0054. 
Administration:  U.S.  Coast  Guard. 
Title:  Welding  and  Hot  Work  Permit. 
Need  for  Information:  This 
information  collection  is  needed  by  the 
Coast  Guard  to  ensure  that  safety 
regulations  are  complied  with  when 
using  welding  or  hot  worics  equipment 
at  waterfront  facilities. 

Proposed  Use  of  Information:  This 
information  will  be  iised  by  the  Coast 
Guard  to  issue  permits  to  facilities 
engaging  in  welding,  cutting  or  other 
hot  works  activities. 
Frequency:  On  occasion. 
Burden  Estimate:  2,190  hours. 
Respondents:  Owners/ operators  of 
vessels  and  waterfrt)nt  fedlitles. 
FomiCs;:CG-*201. 

Average  Burden  Hours  Per  Response: 
30  minutes  for  reporting;  30  minutes  for 
recordkeeping. 
ZX?T  No:  3724. 
OMB  No:  2115-0142. 
Administration:  U.S.  Coast  Guard. 
Title:  46  CFR  Subchapter  F— Plan 
Approval  and  Records  for  Marine 
Engineering  Systems. 

Need  for  Information:  This 
information  collection  is  needed  by  the 
Coast  Guard  to  ensure  that  construction, 
arrangement  and  equipment  of  vessels 
are  in  compliance  with  the  applicable 
regulations. 

Proposed  Use  of  Information:  This 
information  collection  will  be  used  by 
the  Coast  Guard  to  determine  that  the 
minimimi  standards  and  technical 
requirements  are  met. 
Frequency:  On  occasion. 
Burden  Estimate:  1,284  hours. 
Respondents:  Vessel  owners  and 
builders. 
Form(s):  None. 

Average  Burden  Hours  Per  Response: 
18  minutes. 
DOT  No.:  3725. 
OMB  No.:  2115-0556. 
Administration:  U.S.  Coast  Guard. 
Title:  Reports  of  MARPOL  73/78 
Discharge  Violations,  Application  for 
Equivalents,  Exemptions  and 
Alternatives  and  Voluntary  Reports  of 
Pollution  Sightings. 

Need  for  Information:  This 
information  collection  is  needed  to 
require  the  master  or  other  person  in 
charge  of  a  ship  to  report  pollution 
sightings  that  violate  statutory 
requirements.  These  sightings  will  be 
reported  to  the  Coast  Guard  in  order  for 
an  appropriate  response  to  be  taken,  and 
to  facilitate  enforcement  of  MARPOL 
73/78  and  its  implementing  laws  and 
regulations. 

Proposed  Use  of  Information:  Coast 
Guard  will  use  this  information  to: 

(1)  Determine  if  any  corrective  action 
is  requited  to  prevent,  minimize  or 
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mitigate  the  impact  of  pollutants 
discharged  from  ships; 

(2)  Evaluate  applications  from  perscMis 
desiring  relief  from  certain  regulatory 
requirements  involving  pollution:  and 

(3)  Encourage  voluntary  reporting  of 
the  existence  or  discharge  of  oil  ot  other 
hazardous  substance  spUl  sightings. 

Frequency:  On  Occasion. 

Burden  Estimate:  15  hours. 

Respondents:  Ship  operators. 

Fonn(s):  None. 

Average  Burden  Hours  Per  Response: 
26  minutes. 

DOT  No.  .-3726. 

OMB  No.:  2115-0548. 

Administration:  U.S.  Coast  Guard. 

Title:  Vital  System  Automaticm,  46 
cm  parts  52,  56,  58,  61,  62, 110,  111, 
and  113. 

Need  for  Information:  This 
information  collection  requirement  is 
needed  to  ensure:  (1)  The  safety  of  life 
at  sea;  and  (2)  that  U.S.-flag  vessels 
conform  to  the  automation  regulations 
of  the  International  Convention  for  the 
Safety  of  Lifie  at  Sea. 

Proposed  Use  of  Information:  Coast 
Guard  will  vtse  this  information  to 
determine  compliance  with  safety 
regulations  and  to  evaluate  the 
necessary  manning  consistent  with  the 
safe  operation  of  automated  vessels. 

Frequency:  On  occasion. 

Bujiden  Estimate:  630  hours. 

Respondents:  Vessel  designers, 
shipyards,  manufacturers,  owners  and 
crew  members. 

Form(s):  None. 

Average  Burden  Hours  Per  Response: 
58  hours  for  reporting;  50  hours  for 
recordkeeping. 

DOT  No.:  3727. 

OMB  No.;  2120-0514. 

Administration:  Federal  Aviation 
Administration. 

Title:  Aviation  Insurance. 

Need  for  Information:  To  provide 
aviation  insurance  in  emergency 
situations  in  which  the  President  has 
determined  there  is  a  foreign  policy 
need  for  the  continuation  of 
international  air  services  and  the  FAA 
Administrator  has  determined  that 
aviation  insurance  is  not  available  on 
reasonable  terms  and  conditions  from 
commercial  sources. 

Proposed  Use  of  Information:  The 
informaticm  is  used  to  determine  the 
reasonableness  of  the  terms  and 
conditions  on  which  commercial 
insurance  is  available  and  assess  the 
risks  for  which  insurance  coverage  is 
being  sought. 

Frequency:  One  time. 

Buixhn  Estimate:  28  hours. 

Respondents:  Businesses. 

Fonn(s):  None. 


Avera^  Burden  Hours  Per  Response: 
5  hours  for  application;  1  hour  and  30 
minutes  for  endorsements. 

Issued  in  Washington,  DC  on  January  25. 
1993. 

Cyntliia  C  Kaad, 

Director  oflnfonnaUoa  Resource 

Management 

[FR  Doc  S3-21l»l  Filed  l-28-«3: 8:4S  am] 
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Aviation  Procaadlnga;  Agraamanta 
Fllad  Dtjring  tha  Waak  Endad  January 
22,1993 

The  followring  Agreements  were  filed 
with  the  Department  of  Transportation 
imder  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Docket  Number:  48607 
Date  filed:  January  21, 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  Telex  TC2  Mail  Vote  614. 

ExmDpe-Middle  East  family  fares 
Proposed  Effective  Date:  February  15, 

1993. 
Docket  Number.  48608 
Date  filed:  January  21, 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  Telex  Comp  Mail  Vote  609, 

Fares  to/from  Algeria 
Proposed  Effective  Date:  February  1, 

1993. 
Docket  Number:  48609 
Date  filed:  January  21, 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  Telex  TCl  Mail  Vote  613.  TCl 

Standard  Revalidation  Resolution 
Proposed  Effective  Date:  April  1, 1993. 
Phyllis  T.Kaylor, 

Chief,  Documentary  Services  Division. 
(FR  Doc  93-2177  Filed  1-28-93;  B:4S  am] 
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Fadarai  Aviation  AdmlnistraUon 

Paaaangar  Facility  Charga  (PFC) 
Approvals  and  Disapprovals 

ACENCY:  Federal  Aviation 
Administration  (FAA),  DOT, 
ACTION:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In 
December  1992.  there  were  13 
applications  approved. 

SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  imder  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 


the  Pedenl  Aviation  Regulations  (14 
CFR  part  158).  This  notice  is  pubiisfaad 
pursuant  to  paragraph  d  of  §  158.29. 

PFC  Applicationa  ^proved 

Public  Agency:  Virgin  Islands  Port 
Authority,  Charlotte  Amalie,  St 
Thomas,  Virgin  Islands. 

Application  Type:  Impose  PFC 

PFC  Level:  S3.00. 

Total  Approved  Net  PFC  Revenue: 
$3,871,005. 

Earliest  Permissible  Charge  Effective 
DMe;  March  1.1993. 

Duration  of  Authority  to  Impose: 
Febniary  1, 1995. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
to  Impose  Oidy:  Airfield 
improvements  (nmway  completion), 
Aircraft  rescue  and  firefighting 
(ARFF)  facility  building. 

Brief  Description  of  Projects  Approved 
in  Part  For  Collection:  Install  airport 
security  system. 

Determination:  This  approval  represents 
a  decrease  in  the  requested  amount 
due  to  lower  project  costs.  Airfield 
improvement  (nmway  resurfacing). 

Determination:  The  amount  of  approved 
PFC  revenue  reflects  a  decrease  from 
the  requested  amount.  This  reduction 
limits  the  approved  PFC  amount 
based  on  the  total  amount  of  alternate 
project  revenue  approved.  This 
project  was  chosen  for  the  reduction 
due  to  its  starting  date  for 
implementation  and  the  nature  of  the 
project,  which  readily  allows  for 
phasing. 

Brief  Description  of  Project  Disapproved 
for  Collection:  ARFF  equipment. 

Determination:  The  pubUc  agency  did 
not  provide  information  to  show  that 
the  project  is  justified  based  on  part 
139  requirements.  As  such,  the  FAA 
is  imable  to  determine  that  the  project 
is  Airport  Improvement  Program  (AIP) 
eligible  as  required  by  §  158.15(b). 
Therefore,  this  project  is  not  PFC 
eligible. 

Decision  Date:  December  8. 1992. 

For  Further  Information  Contact:  Ilia  A. 
Quinones,  Orlando  Airports  District 
Office.  (407)  648-6583. 

Public  Agency:  Virgin  Islands  Port 
Authority.  Christiansted,  St.  Croix. 
Virgin  Islands. 

Application  Type:  Impose  PFC. 

PFC  Levei;  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$2,280,465. 

Earliest  Permissible  Charge  Effective 
Date:  March  1,1993. 

Duration  of  Authority  to  Impose:  May  1, 
1995. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  None. 
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Brief  Description  of  Projects  Approved 
to  Impose  Only:  Master  plan  update. 
Airfield  improvement  (apron 
expansion). 
Brief  Description  of  Projects  Approved 
in  Part  For  Collection:  Real  property 
acqiiisition.  Airport  security  system. 
Determination:  Tms  approval  represents 
a  decrease  in  the  requested  amoimt 
due  to  lower  project  costs.  Passenger 
terminal  improvements. 

Determination:  The  amount  of  approved 
PFC  revenue  reflects  a  decrease  from 
the  requested  amount.  This  reduction 
limits  the  approved  PFXi:  to  the 
amount  of  funding  needed  to  provide 
for  the  preparation  of  conceptual  and 
final  design  plans  for  this  project.  The 
reduced  scope  of  this  approval 
provides  the  opportunity  for  the 
public  agency  to  fully  justify  the 
project  and  determine  eligible  costs 
associated  with  its  construction. 

Brief  Description  of  Project  Disapproved 
for  Collection:  ARFF  equipment. 

Determination:  The  public  agency  did 
not  provide  information  to  show  that 
the  project  is  justified  based  on  Part 
139  requirements.  As  such,  the  FAA 
is  unable  to  determine  that  the  project 
is  AIP  eligible  as  required  by 
§  158.15(b).  Therefore,  this  project  is 
not  PFC  eligible. 

Decision  Date:  December  8, 1992. 

For  Further  Information  Contact:  Ilia  A. 
Quinones,  Orlando  Airports  District 
Office,  (407)  648-€583. 

Public  Agency:  Indian  Wells  Valley 
Airport  District,  Inyokem,  California. 

Application  Type:  Impose  and  Use  PFC 
Revenue. 

PFC  Levey.  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$127,500. 

Earliest  Permissible  Charge  Effective 
Dafe.-Marcb  1,1993. 

Duration  of  Authority  to  Impose: 
September  1, 1995. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFC'S:  None. 

Brief  Description  of  Projects  Approved 
to  Impose  and  Use:  Land  acquisition, 
Pave  airport  drive.  Overlay  runway 
15/33. 

Brief  Description  of  Project  Approved  to 
Impose  Only:  Terminal  renovations. 

Brief  Description  of  Projects  Withdrawn: 
Overlay  runway  10/28.  Construct  run- 
up pads. 

Determination:  The  Indian  Wells  Valley 
Airport  District  withdrew  these 
projects  from  its  application  by  letter 
to  the  FAA  dated  November  24, 1992. 

Decision  Date:  December  10, 1992. 

For  Further  Information  Contact:  ]ohn  P. 
Milligan.  Western-Pacific  Region 
Airports  Division,  (310)  297-1029. 

Public  Agency:  County  of  Monroe,  Key 
West,  Florida 


Application  Type:  Impose  and  Use  PFC 
Revenue. 

PFC  Levei.  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$945,937. 

Earliest  Permissible  Charge  Effective 
Date:  March  1, 1993. 

Duration  of  Authority  to  Impose: 
December  1,1995. 

Class  of  Air  Carriers  Not  Required  to 
Coi/ert  PFC'S.  None. 

Brief  Description  of  Projects  Approved 
to  Impose  at  Key  West  International 
Airport  (EYW)  and  Use  at  EYW: 
Master  stormwater  study. 
Environmental  assessment  study, 
Terminal  expansion  project. 
Renovation  of  federal  inspection 
services  facility.  Airfield  signage. 

Brief  Description  of  Project  Approved  to 
Impose  at  EYW  and  Use  at  Marathon 
Airport  (MTH):  Terminal  complex 
construction. 

Brief  Description  of  Project 
Disapproved:  Development  of  regional 
impact/major  conditional  use  study. 

Determination:  The  disapproved 
amount,  $10,000,  represents  the 
Coimty  of  Monroe's  request  for  PFC 
revenues  to  fund  the  local  match  of  a 
proposed  AIP  project.  The  total 
project  cost  is  $200,000.  The  County 
of  Monroe  requests  AIP  discretionary 
funding  of  $180,000.  The  FAA  cannot 
commit  to  this  level  of  discretionary 
funding  at  this  time.  Further,  in 
preparing  an  impose  and  use 
application,  the  Coimty  of  Monroe  did 
not  provide  an  alternative  funding 
plan.  Lacking  any  alternative  to  AIP 
discretionary  funding  for  a  significant 
portion  of  the  project's  financing,  any 
approval  to  impose  and  use  by  the 
FAA  would  prejudice  the  FAA's 
future  funding  decision.  Thus,  the 
FAA  cannot  assure  PFC  revenue 
collected  for  use  on  the  subject  project 
could  be  usedj>n  approved  projects, 
in  the  event  AIP  discretionary  funding 
were  not  forthcoming.  Master  plan 
update. 
Determination:  The  FAA  cannot  make 
an  eligibility  determination  on  this 

Eroject  because  the  County  of  Monroe 
as  not  defined  the  scope  of  the 

project. 
Decision  Date:  December  17, 1992. 
For  Further  Information  Contact:  Ilia  A. 

Quinones,  Orlando  Airports  District 

Office,  (407)  648-6583. 
Public  Agency:  County  of  Monroe, 

Marathon.  Florida. 
Application  Type:  Impose  and  Use  PFC 

Revenue. 
PFC  Leve/.  $3.00. 
Total  Approved  Net  PFC  Revenue: 

$153,556. 
Earliest  Permissible  Charge  Effective 

Date:  March  1. 1993. 


Duration  of  Authority  to  Impose:  June  1, 

1995. 
Class  of  Air  Carriers  Not  Required  to 

Collect  PFC'S:  fione. 
Brief  Description  of  Projects  Approved 

to  Impose  and  Use:  Master  stormwatei 

study.  Development  of  regional 

impact/major  conditional  use  study, 

Construct  new  terminal  building. 

Airfield  signage,  Clear  runway  7-25 

safety  area.  Install  obstruction  lights 

adjacent  to  runway  7-25. 
Brief  Description  of  Project 

Disapproved:  Master  plan  update. 
Determination:  The  FAA  cannot  make 

an  eligibility  determination  on  this 

project  because  the  County  of  Monroe 

has  not  defined  the  scope  of  the 

project. 
Decision  Date:  December  17, 1992. 
For  Further  Information  Contact:  Ilia  A. 

Quinones,  Orlando  Airports  District 

Office.  (407)  648-6583. 
Public  Agency:  Charlottesville- 

Albermarle  Airport  Authority. 

Charlottesville,  Virginia. 
Application  Type:  Use  PFC  Revenue. 
PFC  Leve/.  $2.00. 
Total  Approved  Net  PFC  Revenue: 

$255,559. 
Charge  Effective  Date:  September  1, 

1992. 
Duration  of  Authority  to  Impose: 

November  1, 1993. 
Class  of  Air  Carriers  Not  Required  to 

Collect  PFC's:  Previously  approved  in 

June  11, 1992  decision. 
Brief  Description  of  Project  Approved  to 

Use  PFC  Revenue:  Relocation  of 

taxiway  A. 
Decision  Date:  December  21, 1992. 
For  Further  Information  Contact:  Robert 

B.  Mendez,  Washington  Airports 

District  Office,  (703)  285-2570. 
Public  Agency:  County  of  Emmett, 

Pellston,  K^chigan. 
Application  Type:  Impose  and  Use  PFC 

Revenue. 
PfC  Leve/.  $3.00. 
Total  Approved  Net  PFC  Revenue: 

$440,875. 
Earliest  Permissible  Charge  Effective 

Dafe.March  1.1993. 
Duration  of  Authority  to  Impose:  Jime  1. 

1998. 
Class  of  Air  Carriers  Not  Required  to 
Collect  PFC's:  Part  135  air  taxi/ 
commercial  operations. 
Determination:  Approved.  The  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
airport's  total  annual  enplanements. 
Brief  Description  of  Projects  Approved 
to  Impose  and  Use:  Extend  apron. 
Constructed  heated  sand  storage 
building.  Rehabilitate  taxiway  "G". 
Brief  Description  of  Project  Approved  to 
Impose  Only:  RenabiUtate  taxiway 
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"A".  Rehabilitate  taxiway  "B", 
Purchase  physically  challenged 
passenger  loading  device,  Purchase 
snow  removal  equipment  (broom). 
Rehabilitate  medium  intensity 
runway  lights  (MIRL)  on  nmway  5/23, 
Construct  blast  pads  on  runway  14/ 
32,  Construct  paved  shoulders  on 
runway  14/32,  RehabiUtate  and 
resurface  runway  14/32. 

Decision  Date:  December  22, 1992. 

For  Further  Information  Contact:  Dean 
Nitz,  Detroit  Airports  District  Office, 
(313)  487-7300. 

Public  Agency:  City  of  Colorado  Springs, 
Colorado  Springs,  Colorado. 

Application  Type:  Impose  and  Use  PFC 
Revenue. 

PFC  Levey.- $3.00. 

Total  Approved  Net  PFC  Revenue: 
$5,622,000. 

Earliest  Permissible  Charge  Effective 
Date.  March  1. 1993. 

Duration  of  Authority  to  Impose: 
February  1, 1996. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
to  Impose  and  Use:  New  terminal 
building — public  areas.  Aircraft  apron 
and  parking  positions. 

Brief  Description  of  Project 
Disapproved:  Taxiway  C — southern 
portion. 

Determination:  This  project  is  proposed 
to  begin  in  1997.  This  date  exceeds 
the  two-year  requirement  for  project 
implementation  contained  in 
§  158.33(a)(l}.  Therefore,  this  project 
is  disapproved  for  the  imposition  and 
use  of  PFC's. 

Decision  Date:  December  22, 1992. 

For  Further  Information  Contact:  Dakota 
L.  Chamberlain,  Denver  Airports 
District  Office,  (303)  286-5537. 

Public  Agency:  Valdosta-Lowndes 
County  Airport  Authority,  Valdosta, 
Georgia. 

Application  Type:  Impose  PFC. 

PFC  LeveZ:  $3.00. 

Total  Approved  Net  PFC  Revenue: 
$260,526. 

Earliest  Permissible  Charge  Effective 
Date.March  1,1993. 

Duration  of  Authority  to  Impose: 
October  1, 1997. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's:  None. 

Brief  Description  of  Project  Approved  to 
Impose  Only:  Passenger  terminal 
building. 

Decision  Date:  December  23, 1992. 

For  Further  Information  Contact: 
Catherine  M.  Nelmes,  Atlanta 


Airports  District  Office,  (404)  994- 
5306. 

Public  Agency:  County  of  Brown 
(County),  Green  Bay,  Wisconsin. 

Application  Type:  Impose  and  Use  PFC 
Revenue. 

PFC Leve/.  $3.00 

Total  Approved  Net  PFC  Revenue: 
$8,140,000. 

Earliest  Permissible  Charge  Effective 
Date:  March  1,1993. 

Duration  of  Authority  to  Impose:  March 
1,  2003. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC'S:  Part  135  air  taxi/ 
commercial  operators. 

Determination:  Disapproved.  Based  on 
information  submitted  in  the  County's 
application  uad  a  letter,  dated 
December  21, 1992,  clarifying  the 
names  of  air  taxi/commercial 
operators  notified,  the  proposed  class 
accounts  for  less  than  1  percent  of 
Austin  Straubel  International 
Airport's  (CRB)  total  annual 
enplanements.  However,  review  of 
current  fiscal  year  1991  enplanement 
data  shows  that  this  class  exceeds  the 
1  percent  allowable  in  §  158.11  of  the 
regulation  and  cannot  be  approved. 

Brief  Description  of  Project  Approved  to 
Impose  and  Use:  Phase  II  terminal 
renovation  and  expansion. 

Brief  Description  of  Projects  Approve  to 
Impose  Only:  Taxiway  C/M 
improvements,  Taxiway  D/K 
improvements.  Construct  stormwater 
management  system.  Phase  m 
terminal  renovation  and  expansion. 
Phase  rv  terminal  renovation  and 
expansion. 

Decision  Date:  December  28, 1992. 

For  Further  Information  Contact: 
Franklin  D.  Benson,  Minneapolis 
Airports  District  Office,  (612)  725- 
4331. 

Public  Agency:  Puerto  Rico  Ports 
Authority,  Aguadilla,  Puerto  Rico. 

Application  Type:  Impose  and  Use  PFC 
Revenue. 

PFC  Leve/:  $3.00. 

Total  Approved  NetPFC  Revenue: 
$1,053,000. 

EaHiest  Permissible  Charge  Effective 
Dote:March  1,1993. 

Duration  of  Authority  to  Impose: 
January  1, 1999. 

Class  of  Air  Carriers  not  required  to 
Collect  PFC'S:  None. 

Brief  Description  of  Project  Approved  to 
Impose  and  Use:  Terminal  building 
expansion. 

Decision  Date:  December  29, 1992. 


For  Further  Information  Contact:  Ilia  A. 
Quinones,  Orlando  Airports  District 
Office,  (407)  648-6583. 

Public  Agency:  Puerto  Rico  Ports 

Authority,  Ponce,  Puerto  Rico. 
Application  Type:  Impose  and  Use  PFC 

Revenue. 
PFC  Leve/:  $3.00. 
Total  Approved  Net  PFC  Revenue: 

$866,000. 
Earliest  Permissible  Charge  Effective 

Date:March  1,1993. 
Duration  of  Authority  to  Impose: 

January  1, 1999. 
Class  of  Air  Carriers  Not  Required  to 

Collect  PFC's:  None. 
Brief  Description  of  Project  Approved  to 

Impose  and  Use:  Terminal  building 

expansion. 
Decision  Date:  December  29, 1992. 
For  Further  Information  Contact:  Ilia  A. 

Quinones,  Orlando  Airports  District 

Office,  (407)  648-6583. 
Public  Agency:  Puerto  Rico  Ports 

Authority,  San  Juan,  Puerto  Rico. 
Application  Type:  Impose  and  Use  PFC 

Revenue. 
PFC  Leve/:  $3.00. 
Total  Approved  Net  PFC  Revenue: 

$49,768,000. 
Earliest  Permissible  Charge  Effective 

Date:  March  1,  1993. 
Duration  of  Authority  to  Impose: 

February  1, 1997. 
Class  of  Air  Carriers  Not  Required  to 

Collect  PFC's:  None. 
Brief  Description  of  Project  Approved  to 

Impose  at  Luiz  Munoz  Marin 

International  Airport  (SfU)  and  Use  at 

SfU:  New  international  terminal. 
Brief  Description  of  Projects  Approved 

to  Impose  at  SfU  and  Use  at 

Mercedita  Airport:  Construct  a  1,000- 
foot  extension  to  runaway  12, 

Terminal  building  expansion. 
Brief  Description  of  Project  Approved  to 

Impose  at  SfU  and  Use  at  Rafael 

Hernandez  Airport:  Terminal  building 

expansion. 
Brief  Description  of  Project  Approved  to 

Impose  Only  at  SfU:  Construct  single 

crossfield  taxiway. 
Decision  Date:  December  29, 1992. 
For  Further  Information  Contact:  lUa  A. 

Quinones,  Orlando  Airports  District 

Office,  (407)  643-6583. 

Issued  in  Washington,  DC,  on  January  *9, 
1993. 

Lowell  lohnaon. 

Manager,  Airports  Financial  Assistance 
Division. 


SSM 
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CUMUUTIVE  U8T  OF  PFC  APPUCAT10NS  PREVIOUSLY  APPROVED 


8MB,  abpoM  and  cfty 


LmH 
olPPC 


nal  PFC  MVWMM 


ohtrge 


AMMim 

HurtMto  trtfrCail  T  Jorm  FteW.  HurtWt  ^ 
Muade  Statu  RagloniA  Mucto  Shoalt 


FlagMII  PuMam,  Fl^jMaN 


Amom 


CaMovnli 


Aicata,  Aicad 

kryokdn,  Inyoiwfn 
MatrapMan  OaM««d  I 

Pflrim  SprtnQ  OsglofMl,  Pilnn  QpilnQB  ^.*«. « 

San  JoM  Memaiionai.  San  JoM 


Sm  Luia  OMpo  CouniHAOMnay  F«aM,  San  Luia  OMpo 
Laka  Tahoa,  SouOi  Laha  TaJwa 

CokMdo 

ColonKto  Sprtnga  Munlctpal.  Cotondo  Spttnga 

Dafwac  imafnaBonal  (Naw),  Donvaf  — m».»m».»»..m»»..»« 

Taturtda  Raglonai,  TatufUa 

Floilda 


Souihwaat  Ftoitda  RaQlonal,  Foit  Myaia 
Kay  Wa*l  miamattonat.  Kay  Waal  . 

MafaOion,  Man9wn — ,**.^, 

Ortando  tmemattonal.  Ortando 

Panaacoia  Ragionat,  Panaaoola 


Safaaoca-Bcadanion,  Saraaola 
Tadahaaaaa  Raglonal,  Taaa^aaaaa 


Qaorgta 


Savannah  mtamaiional.  Savannah 
Vahloata  Ragional,  Vatdoata 


Maho 


Idaho  FaBs  Munldp^  Idaho  FaM 

Twtn  Fala-Sun  Vatay  Ragional,  TMn  Fala  , 


Greaiar  RoddoRl,  RocMoKl 
CifiUMl,  Sprtngfleld  .... 


Dubuqua  Ragkmai,  Dutwqua 


Baion  Rouga  Malrapoiflan,  yhftn  Fiald,  Oalon  Rouga 

Maryland 

Batttmora-Washlngton  knemattonal.  BaMmora 

Maaaachuaasa 
Wofcaaiar  Munldpai,  Woreiilaf 


Daaot  MaaopMan-Wayna  County,  DaMI 

OaRa  County,  Eacanaba ~.. ,  ,,,, 

Kant  County.  Mamattonal,  Grand  Raptda 

MaiqualM  County,  Mtiguatla  ._. „_„__ 

PoMon  Ragional  Aiipoit  of  Emmat  County.  PaMon 


Minnaaptoia-Sl.  Paul  Meinatlonal.  MInneapoaa 

MtaaisslppI 


Goldan  Tilangla  Regional.  Cohanbua 
Qu%XMl-8lloid  Ragional,  Gu%>on-eio)ri 


Haiaaatxjfg-Uural  Regional,  HattaatMrg^aural 
Kay  IWd.  Mertdton „ 


03^06/1982 
02/1 VI 882 


081/28^882 


11/24/1862 
12/10n882 

oaaa/i98e 

08QS/1982 
08/11/1802 
11/2V188e 
0^)1/1892 


12/22/1983 
04/26^882 
11/23^882 


08/31/1802 
12/17/1892 
12/17/1992 
11/27/1802 
11/23/1992 
06/29/1908 
11/13/1802 


01/23na02 
12/23^802 


1(V30^992 
0aM2M992 


07/24/1982 
03/27/1802 


10mn892 


08»8/18e8 


07/27/1802 


07/26/1982 


OOai/1802 
11/17/1802 
08M>V1802 
10^1/1802 
12/22/1802 


03/31/1802 


06^06/1992 
04/03/1992 
04/15/1982 
06/21/1992 


$20,831,051 
104,100 


2.483,581 


188,500 

127,600 

8.736.000 

44,61^360 

29,228,826 

602,437 

928,747 


6.622,000 

2.330,734,321 

200.000 


257.673.262 

945.937 

153,558 

167,574,527 

4,715,000 

38,715,000 

8,617,154 


39,501,502 
260,526 


1,500.000 
270.000 


1,177,348 
682.306 


108,500 


9,823,150 


141,866,000 


2,301,382 


640,707,000 

-    158,325 

12,460,000 

459,700 

440,875 


66.355.682 


1,693,211 

384,028 

119,153 

122,50 


06/01/1902 
11/01/1902 


12/01/1992 


02/01/1803 
03O1/1803 
0SN>1/1802 
10/01/1882 
09/01/1902 
03/01/1993 
OeX>1/1902 


03O1/1993 
07/01/1992 
02/01/1992 


11/01/1902 
03/01/1993 
03^)1/1993 
0201/1993 
02/01/1993 
09/01/1962 
02/01/1993 


07/01/1992 
0»01/1993 


01/01/1993 
11/01/1902 


10/01/1902 
06/01/1992 


01/01/1903 


12/01/1988 


10/01/1992 


10/01/1992 


12/01^902 
02/01/1993 
12/01/1998 
12/01/1902 
03/01/1993 


06/01/1802 


08O1/1892 
07/01/1992 
07/01/1992 
11/01/1902 


11A31/200e 
02/01/1895 


01/01/2015 


06/01/1904 
08(01/1896 
08/01/1993 
0M)1/2019 
06/01/1995 
02/01/1995 
0^1/1997 


02/01/1996 
01/01/2026 
11/01/1997 


06/01/2015 
12«1/18e5 
06N)1/1195 
02«V199e 
04/01/1996 
08/01/2005 
12/01/1998 


03^1/2004 
1001/1907 


01/01/1996 
06/01/1996 


10/01/1996 
0«01/1994 


0SO1/1904 


12/01/1908 


09/01/2002 


1(yOV1807 


06/01/2009 
08/01/1996 
06/01/1998 
04/01/1996 
06O1/1995 


06O1/1994 


0901/2006 
12/01/1993 
01/01/1998 
06/01/1994 
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Cumulative  List  of  PFC  Applications  Previously  Approved— Continued 


state,  airport  and  city 


MIssouil 

Lambert-St.  Louis  Mematlonal,  SL  Loula  . 

Ij  Montana 

Great  Falls  International.  Great  Fans 

Missoula  Msmadonal,  Missoula  


^4evada 

McCanan  International,  Las  Vegas 

1 1  New  Hampshire 

Manchester,  Manchester 

New  Jersey 

Newark  International,  Newatit 

New  York 

Greater  Butfak)  Intemattonal,  Buffak) 

Tompkins  County,  Ithaca 

John  F.  Kennedy  International,  New  York 

Laguardia,  New  York „. 

Westchester  County,  White  Plains 


t    North  Dakota 

Grand  Forks  Interruttonal,  Grand  Forks 

Ohk) 


Ji 

Akron-Canton  I 


I  Regional,  Akron 

Cleveiand-HopUne  lntematk)nal.  Cleveland 
Port  Cokjmbus  International,  Columbus  


Oklahoma 


Lawton  Municipal,  Lawton 
Tulsa  lntematk>nal,  Tulsa  . 


Oregon 


Por^and  lntomatk>nat,  Portland 


Pennsylvania 


ARentown-BethlehenvEaston,  Allentown  „ 

Erie  Intematkinal,  Erie 

Phladelphia  Intematkxwl,  Philadelphia 

Unhwaity  Park,  State  College „ 


Tennessee 


Memphis  Intematkxwl,  Memphis 

NashvIHe  tntematkxial.  Nashville  


Texas 


KUeen  Muntelpal,  KlHeen 

Mktand  intematk>nal,  Midtand , 


Virginia 


Chark>ttesv«e-Alt)emane,  ChertottesvMe 
ChaitottesvMe-Atoemarle,  ChartottesviNe 


Washington 


SeatUe-Taooma  Intematkxwl.  Seattle 
Yakima  Air  Tem>lnal,  Yaklnw 


West  Virginia 
Morgantown  Muni-WaNar  L  BW  Hart  Morgantt>wn 

Wisconsin 

Austin  Stiaubel  Intematkxwl,  Green  Bay 

Guam 
Guam  Meawlkxwl  Air  Tennlnai,  Agana 


Date  approved 


08^30/1992 


06/28/1992 
06/12/1992 


02/24/1992 


1(V13/1992 


07/23/1992 


05/29/1992 
09/26/1992 
07/23/1992 
07/23/1992 
11/09/1992 


11/16/1992 


0600^992 
09^1/1992 
07/14/1992 


OS/Oe/1992 
05/11/1992 


04/06/1992 


08/26/1992 
07/21/1992 
06/29/1992 
08/26/1992 


05/28/1992 
10/09/1992 


10/20/1992 
10/16/1992 


06/11/1992 
12/21/1992 


06/13/1992 
11/10/1992 


09/03/1992 


12/28/1993 


11/10/1993 


Level 
dPFC 


Total  approved 
net  PFC  revenue 


131,453,450 


3.010,900 
1,900,000 


944,028,500 


5.461,000 


84.600.000 


189.873.000 
1.900,000 

109,980.000 
87,420.000 
27.883.000 


1,016,509 


3,594,000 

34,000,000 

7,341,707 


334,078 
8,450,000 


17,961,850 


3,778,111 

1,997,885 

76,169,000 

1,495,974 


26,060,000 
143,358,000 


243,339 
35,529,521 


255,559 
255,559 


28347,488 
416,256 


55.500 

8,140.000 
5.632.000 


Earttest  charge 
enecuve  oais 


12/01/1992 


11/01/1992 
09/01/1992 


06A>1/1992 


01X)1/1993 


10/01/1992 


06(01/1992 
01/01/1993 
10/01/1992 
10/01/1992 
02/01/1993 


02/01/1993 


09/01/1992 
11/01/1992 
10/01/1992 


06/01/1992 
06/01/1992 


07/01/1992 


11/01/1992 
10tD1/1992 
09/01/1992 
11/01/1992 


08^1/1992 
01/01/1992 


01/01/1993 
01/01/1993 


09/01/1992 
09/01/1992 


11/01/1992 
02A)1/1993 


12/01/1992 


03«1/1993 


02/01/1993 


Estimated  charge 
ei^iratkx)  date  < 


12/01/1997 


07/01/2002 
Oe/01/1997 


02/01/2014 


03/01/1997 


06/01/1995 


03W1/2026 
01/01/1999 
06^1/1995 
06/01/1995 
06/01/2022 


02/01/1997 


06/01/1996 
11/01/1995 
03/01/1994 


01/01/1996 
06A)1/1994 


07/D1/1994 


04/01/1995 
06^1/1997 
07/01/1995 
07/01/1997 


12/01/1994 
02/01/2004 


11/01/1994 
01/01/2013 


11/01/1993 
11/01/1993 


01/01/1994 
04A)1/1995 


01/01/1994 


0301/2003 


06/01/1994 
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Cumulative  List  of  PFC  Applications  Previously  Approved— Continued 

8M«.akpo(tandoRy 

IM«a()prov«d 

LmH 
dPFC 

Total  appnwad 
nat  Pf C  ravanua 

EailliMcharBa 

Ettknatad  charaa 
««)lraiion  data^ 

PuaitoRioo 

RifMl  H«mtnf)i)T  i*inmf1M            

12A29/19tt 
12/2W1992 
12/2Vige3 

M/0B/1W2 
12/08/1903 

3 
3 
3 

3 
3 

1,063,000 

866.000 

49.768.000 

3,871.008 
2.280.485 

03^/1903 
03^1/1993 
03/01/1903 

03^1/1983 
03^1/1903 

O1/01A1999 

MxodBa.  Pones -       —  . 

01/01/1999 

I  uM  Mvjnox  Martn  Iniwmiloml.  San  Jmn  .                    ._ 

VbgtnMwdi 
PvitE  Khn.  CtwrtoflM  Am^to                                                   

02/01/1997 
0^1/1995 

Aiaander  HamNon  Chrtrtanand  St  Croix  ..    .    ~ 

06/01/1995 

'T1» 


dM*  a  tubtMl  to  cfMngi  du«  to  tw  MM  ol  I 


I  WIdMkMl 


(FR  Doc.  93-2159  FUed  1-28-93;  8:45  am] 
■axMQ  cooc  4t1*-1«-« 


Intent  to  Rul«  on  Application  to  impoaa 
and  Uaa  ttM  Ravanua  From  a 
Pasaanger  Facility  Charga  (PFC)  at 
Daytona  Beach  Intamational  Aif|>ort, 
Daytona  Baach,  FL 

aqcncy:  Federal  Aviation 
Administraticm  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  a  PFC  at 
Ehaytona  Beach  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  March  1, 1993. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Orlando  Airports  District 
Office.  9677  Tradeport  Drive,  Suite  130, 
Orlando.  Florida  32827-5397. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Dennis  R. 
McCee,  Airport  Director  of  Volusia 
Cotmty,  Florida  at  the  following 
address:  Volusia  County,  Florida, 
Daytona  Beach  International  Airp<Ht, 
700  Catalina  Drive.  Suite  300.  Daytona 
Beach,  Florida  32114. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Volusia  County, 
Florida  under  §  158.23  of  part  1 58. 
FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Aviation  Administration, 
Southern  Region,  Orlando  Airports 
District  Office,  9677  Tradeport  Drive, 
Suite  130,  Orlando,  Florida  32827-5397, 
Attn:  Pablo  G.  Auffant,  Civil  Engineer, 
Telephone:  (407)  648-6583. 


The  application  may  be  reviewed  in 
person  at  this  same  location. 

8UPP1.EMENTARY  MFORMATION:  The  FAA 

proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  a  PFC  at  the  Daytona  Beaoi 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  part  158  of  the  Federal 
Aviation  regulations  (14  CFR  part  158). 

On  January  20, 1993,  the  FAA 
determined  that  the  application  to 
impose  and  use  a  PFC  submitted  by 
Volusia  Coimty,  Florida  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  April  20, 1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  May  1, 

1993 
Proposed  charge  expiration  date: 

December  31,  2001 
Total  estimated  PFC  revenue: 

$11,242,218 
Brief  description  of  proposed  pro}ect(s): 

Impose  and  Use:  Terminal  Renovation 
for  FIS  Facility. 

Impose  Only:  Land  Aquisition  for 
Aviation  Development  and  Protection. 

Extension  of  Rumway  7L-25R  and 
Taxiway  November.  Class  or  classes  of 
air  carriers  which  the  public  agency  has 
requested  not  be  required  to  collect 
PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FA.\  office 
listed  above  under  "FOR  FURTHER 
INFORMATION  CONTACT". 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Volusia  County, 
Florida. 


Issued  in  Atlanta,  Georgia  on  January  20. 
1993. 

Stephen  A.  BriU, 

Manager,  Airports  DMgion,  Southern  Begkui. 
[FR  Doc  93-2160  Filed  1-28-93;  8:45  am] 

BNJJNO  cooc  4aiO-1«-H 

Fadaral  Highway  AdmlnlatraUon 

Envlronmantal  Impact  Statamant: 
Cumberland,  Hoica,  and  Robaaon 
Countiaa.  Nortli  Carolina 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Cumberland,  Robeson,  and  Hoke 
Coimties,  North  Carolina. 
FOR  FURTHER  MFORMATION  CONTACT: 
Roy  C.  Shelton,  Operations  Engineer, 
Federal  Highway  Administration,  310 
New  Bern  Avenue,  Suite  410,  Raleigh, 
North  Carolina  27601,  Telephone  (919) 
856-4350. 

SUPPlfMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  North 
Carolina  Department  of  Tnmsportation 
(NCDOT)  will  prepare  an  environmental 
impact  statement  (EIS)  on  a  proposed 
new  highway  facility  known  as  the 
Fayetteville  Outer  Loop  (western  and 
southern  portions)  in  Cumberland, 
Hoke,  and  Robeson  Counties  of  North 
Carolina.  The  projK)sed  project  would 
extend  from  the  western  termination 
point  of  the  ttorthem  segment  of  the 
Fayetteville  Outer  Loop  (X-2)  near  the 
All  American  Freeway  (SR 1007),  would 
pass  through  portions  of  the  Fort  Bragg 
Military  Reservation,  western  and 
southern  Cumberland  County,  eastern 
Hoke  County,  and  northern  Robeson 
County,  and  would  end  along  1-95 
south  of  Fayetteville,  a  distance  of 
approximately  19  miles.  The  proposed 
project  is  needed  to  improve  access  and 
reduce  congestion  on  the  Fayetteville 
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urban  roadway  system  and  other 
roadway  facilities  in  the  area. 

Alternatives  under  consideration 
include  the  (1)  the  "no-build";  (2) 
improve  existing  facilities;  (3) 
transportation  systems  management;  (4) 
mass  transit:  and  (5)  constructing  a  four- 
lane  freeway  on  new  location. 

Letters  describing  the  proposed  action 
and  soliciting  comments  wll  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies.  Gtizens  informational 
workshops  and  meetings  with  local 
officials  will  be  held  in  the  study  area. 
A  public  hearing  will  also  be  held. 
Public  notice  will  be  given  of  the  time 
and  place  of  the  workshops,  meetings, 
and  hearing.  The  draft  EIS  will  be 
available  for  pubUc  and  agency  review 
and  comment  at  the  time  of  the  hearing. 
No  formal  scoping  meeting  is  planned  at 
this  time. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  and  questions  concerning  the 
proposed  action  should  be  directed  to 
the  FHWA  at  the  address  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning,  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  OQ:  January  21, 1993. 
Rojr  C  Sheiton, 

Operations  Engineer.  FHWA  Ealeigft,  North 
Carolina. 
[FR  Doc  93-2137  Filed  1-28-93;  8:45  am) 

BtUMQ  CODE  4aiO-22-M 


Federal  Railroad  Administration 
Petition  for  Waiver  of  Compliance 

In  accordance  with  title  49,  Code  of 
Federal  Regulations,  §§  211.9  and 
211.41  notice  is  hereby  given  that  the 
Federal  Railroad  Administration  (FRA) 
received  from  Union  Pacific  Railroad 
(UPRR)  a  request  for  exemptions  from  or 
waivers  of  compliance  with  a 
requirement  of  the  Federal  rail  safety 
standards.  The  petition  is  described 
below,  including  the  regulatory 
provisions  involved,  and  the  nature  of 
the  relief  being  requested. 

Union  Pacific  Railroad,  Waiver 
Petition,  Docket  Number  RST-92-3 

This  notice  covers  the  request  of  the 
Union  Pacific  Raihtwd  (UPRR)  to  be 
relieved  of  compliance  with  §  213.57(b) 
of  the  track  safety  standards.  That 


section  refers  to  maximum  allowable 
train  operating  speeds  on  non-tangent 
track  as  a  function  of  existing  curvature 
and  superelevation  and,  further, 
introduces  the  concept  of  unbalanced 
superelevation  in  particular  modes  of 
train  operation.  The  idea  of  trains 
negotiating  curved  track  at  speeds 
producing  either  positive  or  negative 
imbalance  was  discussed  previously  in 
the  Federal  Register  (52  FR  38035  on 
October  13, 1987).  Currently,  §  213.57(b) 
accepts  a  maximum  of  three  inches  to  be 
usea  as  the  underbalance  term  in  the 
formulation  of  curve/speed  tables  by 
track  maintenance  engineers  defining 
intermediate  train  speeds  and  curved 
track  superelevations  for  any  route 
between  two  points. 

UPRR  petitioned  for  permission  to 
substitute  the  value  of  four  inches 
instead  of  authorized  three  in 
determining  maximum  train  speeds  on 
several  hundred  route-miles  of  track 
owned  by  the  railroad  and  used  under 
contract  by  the  National  Railroad 
Passenger  Corporation  (Amtrak)  in  the 
provision  of  transcontinental  passenger 
train  service.  UPRR  is  doing  this  to 
assist  Amtrak  in  improving  the  intercity 
trip  times  of  its  passenger  trains.  UPRR 
is  a  freight-hauling  railroad  exclusively 
and,  in  the  past,  determined  that  it  was 
in  the  railroad's  best  interest  to  operate 
freight  trains  at  curving  speeds 
developing  not  more  than  one  and  one/ 
half  inches  of  underbalance,  a  value 
well  within  the  bound  prescribed  by  the 
track  standards.  On  the  other  hand, 
Amtrak  would  hke  to  operate  passenger 
trains,  where  possible,  at  the  full  three 
inches  afforded  by  the  standards.  UPPJ? 
claims  to  have  no  objection  to  this 
curving  speed  diffiarential  considering 
the  design  and  maintenance 
characteristics  of  transcontinental 
passenger  cars  compared  with  those  of 
freight  rolling  stock. 

The  reason  stated  by  UPRR  for  having 
submitted  the  petition  is  to  gain  some 
track  maintenance  flexibility  without 
violating  the  track  safety  standards. 
UPRR  claims  to  have  no  intention  of 
operating  freight  trains  in  any  speed 
regime  that  would  leave  that  railroad 
vulnerable  to  nonconformance  with 
§  213.57(b). 

UPRR's  petition  is  very  detailed,  e.g.. 
every  curve  on  the  19  subdivisions 
involved  is  listed  in  printout  form 
presenting  several  of  the  features  unique 
to  each  curve.  A  preliminary  analysis  of 
these  data  by  FRA  indicates  that  of  the 
approximately  5500  curves  involved. 
150  would  experience  a  speed  increase 
in  the  order  of  five  to  ten  miles  per 
hour.  Projected  speed  increases  on  a 
large  majority  of  the  150  curves  would 
still  be  less  than  the  value  required  to 


produce  three  inches  of  underbalance. 
Only  rarely  do  the  speed  increases 
exceed  the  values  defining  the  three 
inch  Umit  and  then  only  by  a  few  miles 
an  hour. 

Interested  parties  may  submit  written 
views,  data,  or  comments  on  this 
petition.  FRA  does  not  anticipate 
scheduling  a  pubUc  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  comment,  they 
should  notify  FRA.  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  this 
proceeding  should  identify  the 
appropriate  docket  number  (e.g.,  Waiver 
Petition  Docket  No.  RST-g2-3)  and 
must  be  submitted  in  tripUcate  to  the 
Docket  Clerk.  Ofiice  of  Chief  Counsel, 
Federal  Railroad  Administration.  Nassif 
Building,  400  Seventh  Street.  SW.. 
Washington.  DC  20590. 
Communications  received  before  March 
8, 1993  will  be  considered  by  FRA 
before  final  action  is  taken.  All  written 
communications  concerning  these 
proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  in  room  8201. 
Nassif  Building.  400  Seventh  Street. 
SW..  Washington,  DC  20590. 

Issued  in  Washington,  DC  on  January  22, 
1993. 

Phil  Olekazyk. 

Deputy  Associate  Administrator  for  Safety. 
IFR  Doc.  93-2198  Filed  1-28-93;  8:45  ami 

BHXmO  CODE  4t1fr-0(-M 


National  Highway  Traffic  Safety 
Administration 

Denial  of  Motor  Vehicle  Defect  Petition 

This  notice  sets  forth  the  reasons  for 
the  denial  of  a  petition  submitted  to  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  under  section 
124  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  of  1968  (the  Act),  as 
amended  (15  U.S.C.  1381  et  seq). 

Mrs.  Linda  J.  Splayt  submitted  a 
petition,  dated  September  15, 1992, 
requesting  that  NHTSA  initiate  an 
investigation  to  determine  whether 
certain  component  parts  in  1989  Subaro 
Justy  vehicles  are  defective  witliin  the 
meaning  of  the  Act. 

In  her  letter,  the  petitioner  stated  as 
one  of  the  reasons  for  the  petition: 

48  out  of  76  Justy  vehicle  complaint*  to 
NHTSA  as  of  July  27, 1992  indicate  a  pattern 
of  identical  and  related  problrau. 

She  also  stated  that  her  daughter  was 
killed  after  being  ejected  through  the 
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sunroof  in  an  accident  involving  a  1989 
Subaru  Justy  vehicle  and  that  a 
passenger  was  injured. 

The  petitioner  requested  that  NHTSA 
specifically  investigate  the  following 
component  parts  for  the  1989  Subaru 
Justy;  brakes,  transmission,  computer 
system,  suspension,  power  train, 
steering,  loss  of  power,  electrical 
system,  fuel  system,  wheels,  tires,  seat 
belt  retractor,  seat  back  reclining  lever 
and  safety  belt  warning  information. 
Mrs.  Splayt  provided  no  substantive 
evidence  that  defects  exist  in  any  of  the 
named  components. 

A  search  of  the  agency's  Fatal 
Accident  Reporting  System  (a  census  of 
all  fatal  motor  vehicle  crashes)  for 
calendar  years  1988  through  1991 
disclosed  no  reports  of  fatal  ejection  of 
behed  occupants  in  1989  Subaru  Justy 
vehicles. 

Among  the  various  parts  and  systems 
listed  in  the  petition,  the  brakes, 
steering,  and  transmission  are  most 
likely  to  be  related  to  accident 
causation.  The  restraint  system  was  also 
examined  because  the  driver  was 
ejected  from  the  vehicle  during  the 
accident,  and  the  passenger  seat  belt 
allegedly  did  not  function  properly.  The 
remainder  historically  have  been 
"nuisance"  problems  to  the  owner  or 
driver.  No  indication  of  mechanical 
defect  is  provided  in  these  complaints. 
A  review  of  ten  repair  orders  covering 
work  performed  on  the  petitioner's 
vehicle  disclosed  no  re^rence  to  brake 
problems  or  brake  lockup.  In  summary, 
the  petitioner's  complaint  concerning 
the  vehicle's  brakes  and  the  other  brake 
complaints  in  the  agency's  file  fail  to 
demonstrate  a  safety-related  defect. 

The  petitioner  alleges  a  defect  in  the 
vehicle's  steering  system.  She  reports 
that  her  daughter's  1989  Justy 
"swerved,"  and  she  lost  control  of  the 
vehicle.  In  the  dealer's  repair  order  for 
this  vehicle,  there  is  no  mention  of  a 
previous  problem  of  swerving  or  loss  of 
steering  control.  The  agency's  complaint 
file  contains  one  other  report  of 
swerving  on  a  1989  Justy.  This 
complaint  reports  a  problem  when  the 
vehicle  is  driven  over  steel  gratings  on 
bridges.  At  the  time  of  the  accident,  the 
petitioner's  vehicle  was  not  being 
operated  on  a  bridge  or  on  steel  gratings. 
The  agency's  database  has  one  other 
steering  related  complaint  on  a  1988 
Justy.  "Ilie  complaint  alleges  that  a 
broken  tie  rod  end  caused  a  loss  of 
control  and  an  accident.  However,  that 
report  further  states  that  two 
independent  metallurgists  hired  by  the 
vehicle's  operator  found  the  tie  rod  to 
not  be  the  cause  of  the  accident  and 
broke  as  a  result  of  the  impact  of  the 
accident.  The  petitioner's  vehicle  did 


not  experience  a  broken  tie  rod.  In 
summary,  these  reports  do  not  provide 
evidence  to  indicate  a  defiact  trend 
associated  with  loss  of  steering  control. 

The  Splayt  car  was  one  of  12,500  1989 
Justy  vehicles  equipped  with  the 
electronically  controlled  variable  speed 
automatic  transmission  (ECVT).  There 
were  six  complaints  concerning  the 
ECVT  in  the  agency's  database.  Three 
1989  owners  complained  only  of 
"transmission  failure."  One  1990  Justy 
owner  complained  that  his  transmission 
had  "excess  wear"  and  another  1990 
owner  complained  that  the  transmission 
slips  from  "Drive"  to  "Neutral"  at 
various  speeds.  Most  of  the 
complainants  stated  they  were  made 
aware  of  the  problem  either  through 
increased  noise  or  increased  difficulty 
in  shifting  gears.  None  of  the  five 
complaints  allege  an  accident  or  safety 
risk  associated  with  the  transmission 
problem.  The  remaining  ECVT  report 
was  the  petitioner's,  with  the  complaint 
being:  "llie  transmission  would 
voluntarily  downshift  and  the  car  could 
not  be  controlled.  It  would  go  wherever 
it  wanted  to — steering  would  be 
impaired  and  braking  was  difficult."  A 
review  of  the  dealership  repair  orders 
indicated  that  the  dealer  could  not 
duplicate  the  problem,  but  that  the 
transmission  was  replaced  to  remove 
any  doubt. 

'The  complaints  concerning 
transmission  problems  do  not 
demonstrate  a  connection  between 
transmission  failure  and  a  safety 
consequence. 

The  front  seat  belts  in  the  1989 
Subaru  Justy  are  the  three-point  type 
with  an  emergency  locking  retractor. 
The  agency  encourages  full  use  of  the 
vehicle's  seat  belt  system.  No  matter 
what  kind  of  safety  belt  system  the 
vehicle  has,  it  must  be  buckled  for 
maximum  protection. 

The  petitioner  requested  the  agency  to 
investigate  the  seat  belt  retractor  and 
seat  belt  warning  information.  Subaru 
has  certified  that  the  subject  Justy 
vehicles  meet  all  applicable  safety 
standards.  A  review  of  the  information 
provided  Mrs.  Splayt  did  not  suggest  a 
noncompliance  to  any  safety  standard. 
As  required  by  Federal  Motor  Vehicle 
Safety  Standard  No.  208,  the  Owner's 
Manual  contains  information  and 
diagrams  concerning  belt  usage  and  the 
function  of  the  seat  belt  warning  light 
and  chimes  that  warn  the  driver  that  the 
safety  belt  system  is  not  buckled. 

In  1989,  tne  agency  tested  seat  belt 
strength  and  belt  anchorage  strength  of 
a  1989  Justy  vehicle  as  part  of  its  regular 
compliance  testing  program  by  means  of 
a  static  test  which  applied  a  load  of 
5,000  lbs  (2,270  kg)  to  the  belt  and 


anchor.  The  belt  and  anchor  passed  the 
test. 

Analysis  of  all  Subaru  Justy 
complaints  disclosed  three  complaints 
concerning  the  safety  belt.  One  alleged 
that  the  safety  belts  spooled  out  during 
a  combination  of  braking,  accelerating, 
and  turning  prior  to  the  collision. 
Another  complaint  alleged  that  the  seat 
belt  latch  release  plastic  button  was 
broken,  but  this  was  not  in  connection 
with  a  vehicle  accident.  The  third 
complaint  alleged  that  the  belts  do  not 
properly  retract  when  the  buckle  is 
released. 

Ck)nsumer  complaints  concerning  the 
remaining  component  parts  listed  by  the 
petitioner  do  not  indicate  the  existence 
of  a  safely-related  defect. 

The  Tulsa,  Oklahoma,  official  police 
traffic  collision  report -covering  the 
accident  in  which  the  petitioner's 
daughter  was  killed  was  reviewed  by 
the  agency.  It  contained  a  statement  by 
a  witness  who  said  that  the  Splayt 
vehicle  was  travelling  at  60  to  70  miles 
per  hour  (97  to  113  kilometers  per  hour) 
when  the  driver  lost  control.  He  further 
said  that  the  car  hit  the  center  median, 
rolled  four  times  and  that  the  driver  was 
ejected  30  feet  (9  meters)  straight  up  and 
landed  oh  her  head.  The  responding 
officer  further  commented:  "•  *  *  the 
driver  looked  off  and  then  looked  back 
to  the  car  in  front  of  her.  The  car  in  &X)nt 
had  slowed  or  stopped.  The  driver  took 
evasive  action.  She  slammed  on  the 
brakes  and  swerved  left.  The  car  hit  the 
center  median.  The  car  slid  and  flipped 
on  the  center  median  and  the  driver  was 
ejected  through  the  cloth  sunroof. 
Passenger  stayed  in  the  car."  The  posted 
speed  limit  for  the  highway  was  50  mph 
(80  kilometers  per  hour). 

The  collision  report  also  indicated 
that  the  driver  was  not  wearing  a  safety 
belt,  but  that  the  passenger  was  wearing 
the  available  safety  belts.  The  passenger 
reportedly  suffered  minor  injuries  in  the 
accident. 

The  manufacturer  provided  a  copy  of 
the  Owner's  Manual  Supplement  placed 
in  each  1989  Subaru  Justy  that  had  the 
soft  top  sunroof  installed.  The 
supplement  was  prepared  to  acquaint 
the  owner/driver  with  the  operation  and 
care  of  the  sunroof,  and  to  provide 
important  safety  information.  The 
following  is  included  in  the  text: 

•  "To  avoid  the  risk  of  injury  or  loss 
of  control,  never  drive  the  vehicle 
unless  the  top  is  securely  locked  in  an 
open  position  or  securely  closed  and 
latch^.  Never  drive  with  the  wind 
deflector  in  the  down  position. 

•  To  avoid  loss  of  vehicle  control, 
never  attempt  to  operate  the  sxmroof 
when  the  vehicle  is  in  motion. 
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•  To  minimize  the  risk  of  injury  or 
death  caused  by  ejection  from  the 
vehicle,  make  certain  that  everyone  in 
the  vehicle  wears  seat  belts.  Seat  belts 
should  also  be  worn  at  all  times  to 
prevent  or  reduce  the  severity  of  injury 
in  a  colhsion." 

Based  on  the  information  available, 
no  defect  trend  has  been  observed  and 
identiiied  for  any  components  or 
devices  in  the  subject  vehicle  which 
would  oause  the  vehicle  to  go  out  of 
control  upon  sudden,  hard  application 
of  the  brakes.  Analysis  of  the  available 
information  indicates  an  assortment  of 
random  complaints  on  a  variety  of  areas 
of  the  vehicle  with  no  pattern  and  no 
linkage  to  loss  of  vehicle  control  as 
alleged  by  the  petitioner.  Examination 
of  the  repair  history  of  the  vehicle  and 
the  circumstances  of  the  accident  fails 
to  indicate  that  the  subject  vehicle 
displayed  any  defects  that  could  have 
caused  loss  of  control  upon  hard 
braking. 

In  consideration  of  the  foregoing, 
NHTSA  has  concluded  that  there  is  not 
a  reasonable  possibility  that  an  order  for 
the  notification  and  remedy  of  a  safety- 
related  defect  would  be  issued  at  the 
conclusion  of  an  investigation  that  the 
petition  has  requested.  Under  these 
circumstances,  further  commitment  of 
agency  resources  does  not  appear  to  be 
warranted.  Therefore,  the  petition  is 
denied. 

Authority:  Sec.  124.  Pub.  L  93-492:  68 
Stat  1470  {15  U.S.C  1410a);  delegations  of 
authority  at  49  CFR  1.50  and  501.8. 

Issued  on:  January  26, 1993. 
William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
[FR  Doc.  93-2193  Filed  1-28-93;  8:45  am) 

BILUNO  COD€  4»10-S»-M 


DEPARTMENT  OF  THE  TREASURY 

Public  InformatkMi  CoUactlon 
Requirsmanta  Submitted  to  0MB  for 
Review 

Date:  January  25. 1993. 

The  Department  of  Treasury  has 
submittea  the  following  public 
information  collection  requirementls)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Ofiicer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  ^fw., 
Washington,  DC  20220. 


Internal  Revenae  Senrke 

OMB  Number:  New. 

Form  Number  IRS  Form  8834. 

Type  of  Review:  ^4ew  collection. 

Title:  Qualified  Electric  Vehicle  Credit. 

Description:  Form  8834  is  used  to 
compute  an  allowable  credit  for 
qualified  electric  vehicles  placed  on 
service  after  June  30, 1993.  Section 
1913(b)  under  Public  Law  102-1018 
created  new  section  30. 

Respondents:  Individuals  or 
households,  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 5  hours,  59  minutes. 

Learning  aoout  the  law  or  the  form — 30 
minutes. 

Preparing,  copying,  assembling,  and 
sending  the  forms  to  the  IRS— 37 
minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,550  hours. 

OMB  Number:  1545-0112. 

Form  Number  IRS  Form  1099-INT. 

Type  of  Review:  Extension. 

Title:  interest  Income. 

Description:  This  form  is  used  for 
reporting  interest  income  paid,  as 
required  by  sections  6049  and  6041  of 
the  Internal  Revenue  Code.  It  is  used 
to  verify  that  payees  are  correctly 
reporting  their  income. 

Respondents:  Individuals  or 
households,  State  or  local 
governments.  Businesses  or  other  for- 
profit.  Federal  agencies  or  employees, 
Non-profit  institutions,  Small 
businesses  or  organizations. 

Estimated  Number  of  Respondents: 
790,000. 

Estimated  Burden  Hours  Per 
Respondent:  12  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
64,400,000  hours. 

OMB  Number  1545-1304. 

Regulation  ID  Numbers:  INTL-941-86. 
INTL-656-87,  and  INTI^704-87 
Final;  INTL-656-87  Temporary. 

Type  of  Review:  Extension. 

Title:  Treatment  of  Shareholders  of 
Certain  Passive  Foreign  Investment 
Companies. 

Description:  The  reporting  requirements 
a^ect  U.S.  persons  that  are  direct  and 
indirect  shareholders  of  passive 
foreign  investment  companies 
(PFICs).  The  mS  uses  Form  8621  to 
identify  PFICs,  U.S.  persons  that  are 
shareholders,  and  transactions  subject 
to  PFIC  taxation  and  verify  income 
inclusions,  excess  distributions  and 
deferred  tax  amoimts. 


Respondents:  Individuals  or 
households,  Businesses  or  other  for* 
profit.  Non-profit  institutions. 

Estimated  Number  of  Respondents: 
6.750. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
6,750  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service. 
Room  5571, 1111  Constitution 
Avenue,  NW.,  Washington.  DC  20224. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001.  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland. 

Departmental  Reports,  Management  Officer. 

IFR  Doc.  93-2158  Filed  1-28-93;  8:45  ami 

BIUINO  CODE  4Cl»-ei-H 


Public  Information  CoHection 
RequiramwTta  Submitted  to  OMB  for 
Review 

Dated:  January  22, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Financial  Management  Serrice 

OMB  Number  1500-0027 
Form  Number  POD  1681 
Type  of  Review:  Extension 
Title:  Application  for  Payment  of  a 

Deceased  Depositor's  Postal  Savings 
Description:  This  form  is  required  in 
cases  of  Deceased  Postal  Savings 
Depositor's  with  accounts  of  $50  or 
less.  The  form  is  used  by  relatives  of 
the  deceased  depositors  showing  the 
relationship  to  the  depositor  and  the 
date  of  depositor's  death.  The 
information  helps  to  determine  who  is 
entitled  to  payment. 
Respondents:  Individuals  or  households 
Estimated  Number  of  Respondents:  150 
Estimated  Burden  Hours  Per  Response: 

15  minutes 
Frequency  of  Response:  Other 
Estimated  Total  Reporting  Burden:  38 
hours 
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Clearance  Officer:  Jacqueline  R.  Peny, 
(301)  344-6577,  Financial 
Management  Service,  3361-L  75th 
Avenue,  Landover,  MD  20785. 

0MB  Reviewer  Milo  Sunderhauf,  (202) 
395-6880.  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Uk  K.  HoUand. 

Departmental  Reports  Management  Officer. 

|FR  Doc.  93-2115  Filed  1-28-93;  8:45  am) 

MJJNQ  COOC  4«10-aB-M 


PubHc  Infomurtion  Collection 
Requirements  Sulmitted  to  0MB  for 
Review 

Dated:  January  25, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement (s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0795 

Form  Number:  IRS  Form  8233 

Type  of  Review:  Extension 

Title:  Exemption  From  Withholding  on 
Compensation  for  Independent 
Personal  Services  of  a  Nonresident 
Alien  Individual 

Description:  Compensation  paid  to 
nonresident  alien  (NRA)  for 
independent  personal  service  (i.e.,  as 
independent  contractors)  is  generally 
subject  to  the  30  percent  withholding 
or  graduated  rates.  However,  such 
compensation  may  be  exempt  from 
withholding  because  of  a  U.S.  tax 
treaty  or  personal  exemption.  Form 
8233  is  used  to  request  the  exemption. 
Withholding  agent  reviews  form  and 


accepts  it  or  not  and  forwards  the 
form  to  IRS,  if  agent  accepted  it. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit,  Non-profit  institutions.  Small 
businesses  or  organizations 

Estimated  Number  of  Respondents/ 
Recordkeepers:  6,800 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 26  minutes 

Learning  about  the  law  or  the  form — 12 
minutes 

Preparing  and  sending  the  form  to  the 
IRS — 41  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  9,044  hours 

OMB  Number:  1545-1221 

Regulation  ID  Number:  EE-147-87  Final 

Type  of  Review:  Extension 

Title:  Qualified  Separate  Lines  of 
Business 

Description:  The  affected  public 
includes  employers  who  maintain 
qualified  retirement  plans  for  their 
employees.  The  employer  must 
furnish  notice  to  IRS  that  the 
employer  is  treating  itself  as  operating 
quahfied  separate  lines  of  business. 
Where  applicable,  an  employer  may 
request  a  determination  from  IRS  that 
such  lines  satisfy  administrative 
scrutiny. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents:  743 

Estimated  Burden  Hours  Per 
Respondent:  3  hours,  55  minutes 

Frequency  of  Response:  Annually 

Estimated  Total  Reporting  Burden: 
2,907  hours 

Clearance  Officer:  Garrick  Shear,  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

IFR  Doc.  93-2116  Filed  1-28-93;  8:45  ami 

BiLUNa  CODE  aao-oi-M 


Internal  Revenue  Service 

Performance  Review  Board 

AGENCY:  Internal  Revenue  Service. 
Treasury. 

action:  Notice  of  members  of  Senior 
Executive  Service  Performance  Review 
Board. 

EFFECTIVE  DATE:  Performance  Review 
Board  effective  February  1, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

DiAnn  Kiebler,  HR:H:E,  room  3515. 
1111  Constitution  Avenue,  NW., 
Washington.  DC  20224,  Telephone  No. 
(202)  622-6320,  (not  a  toll  free  number). 

SUPPLEMENTARY  MFORMATKM:  Pursuant 
to  section  4314(c)(4)  of  the  Civil  Service 
Reform  Act  of  1978,  the  members  of  the 
Internal  Revenue  Service's  Senior 
Executive  Service  Performance  Review 
Board  for  senior  executives  other  than 
Assistant  Commissioners,  Regional 
Commissioners  and  senior  executives  in 
Inspection  and  the  Office  of  the 
Commissioner  are  as  follows: 

Michael  Dolan,  Deputy  Commissioner. 
Chairperson 

Charles  Brennan,  Regional 
Commissioner,  Mid-Atlantic  Region 

Thomas  Coleman,  Regional 
Commissioner,  Western  Region 

C.  Morgan  Kinghom,  Jr.,  Assistant 
Commissioner  (Finance)/Controller 

Judy  Van  Alfen,  Assistant 
Commissioner  (Returns  Processing) 

Robert  Wenzel,  Assistant  Commissioner 
(Collection) 

Helen  White,  Assistant  to  the 
Commissioner  (Equal  Opportimity) 

This  document  does  not  meet  the 
criteria  for  significant  regulations  set 
forth  in  paragraph  8  of  the  Treasury 
Directive  appearing  in  the  Federal 
Register  for  Wednesday,  November  8, 
1978  (43  FR  52122). 
Michael  P.  Dolan. 
Acting  Commissioner. 
IFR  Doc.  93-2190  Filed  1-28-93;  8:45  airl 

BH-UfMS  COOE  M30-41-M 


Sunshine  Act  Meetings 


Fsderal  Ragiatar 

Vol.  58,  No.  18 

Friday,  January  29,  1993 


TNs  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b<e)(3). 


FEDERAL  EI^CTION  COMMISSION 

FEDERAL  REGISTER  NUMBER:  93-2209. 

PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 
Thursday,  February  4, 1993, 10  a.m. 
Meeting  open  to  the  public. 

THE  FOLLOWINQ  ITEM  HAS  BEEN  ADDED  .TO 
THE  AGENDA: 

Voting  Age  Population  (VAP)  Figures 
for  the  1993  Texas  Senate  Special 
Election. 

PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Fred  Eiland,  Press  Officer, 
Telephone:  (202)  219-4155. 
Delorea  Hardy, 
Administrative  Assistant. 
[PR  Doc.  93-2275  Filed  1-27-93  2:14  pm) 

BtLUNO  COOE  (TTS-OI-M 

NATIONAL  SCIENCE  BOARD  EXECUTIVE 
COMMITTEE 

DATE  AND  TIME: 

February  11, 1993  2:00  p.m.  Open  Session 
February  12, 1993  9:30  a.m.  Closed  Session 
February  12, 1993  10:15  a.m.  Open  Session 

PLACE:  National  Science  Foundation, 
1800  G  Street  NW.,  Room  540. 
Washington,  DC  20550 

STATUS: 

Part  of  this  meeting  will  be  open  to  the 
public 


Part  of  this  meeting  will  be  closed  to  the 
pubUc. 

MATTERS  TO  BE  CONSIDERED: 

Thursday,  February  11, 1993 

.Open  Session  (2:00  p.m.-3:30  p.m.) 

1.  Report  of  the  NSB  Commission  and  NSB 
Role 

Friday,  February  12, 1993 

Qosed  Session  (9:30  a.m.-10:lS  a.m.) 

2.  Personnel/Staff  Issues 

3.  Minutes  of  November  1992  Meeting 

4.  Grants  and  Contracts 

5.  Director's  Report 

Open  Session  (10:15  a.m.-10:45  a.m.) 

6.  Chairman's  Report 

7.  Minutes  of  November  1992  Meeting 

8.  Director's  Report 

9.  Other  business/ Adjourn 

Marta  Cehelsky, 

Executive  Officer. 

(PR  Doc.  93-2238  Filed  1-27-93;  11:10  ami 

BtLUNC  COOE  7SSS-01-M 

SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  February  1, 1993. 

A  closed  meeting  will  be  held  on 
Friday,  February  5, 1993,  at  11:30  a.m. 

Commissioners,  Coimsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretarios 


will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
-the  matters  may  also  be  present 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C  552b(c)(4),  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Friday,  February 
5, 1993,  at  11:30  a.m.,  vdll  be: 

Institution  of  injunctive  actions. 

Settlement  of  injunctive  actions. 

Institution  of  administrative 
proceedings  of  an  enforcement  nature. 

Opinions. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Walter 
Stahr  at  (202)  272-2000. 
January  27, 1993. 
Jonathan  G.  Katz, 
Secretary. 

[PR  Doc  93-2329  Filed  1-27-93;  4:00  pm] 
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TWs  Mdon  of  t\9  FEDERAL  REGISTER 
ccntabw  •dtortal  oonwcfons  of  pf«Mou8ly 
published  PrMktonM.  Rule.  Propoeed  Rule, 
and  HOUcB  documents.  These  conectione  are 
prepared  by  Ihe  OMce  of  the  Federal 
Register.  Ager>cy  prepared  correctione  are 
issued  as  signed  documents  and  appear  m 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 
BurMu  of  Export  Adrointolratton 
15  CFR  Part  799 

(Ooehat  f«a  910613  2323] 

Administrative  Excaptions  arid 
Favorabia  Considaration  Traatmant  for 
Country  Qroupa  Q  and  Y;  Revfsloiw, 
Clarlflcationa,  and  Corroctlona  to  ttta 
Commarca  Control  List 

Correction 

In  rule  document  92-30966  beginning 
on  page  61259  in  the  issue  ofThursday. 
December  24,  1992,  make  the  following 
corrections: 

Supplement  No.  1  to  f  799.1    [Correctedl 

The  following  corrections  are  to 
Supplement  No.  1  to  §  799.1: 

1.  On  page  61264.  in  the  first  column, 
in  ECCN  2A19A.  imder  Requirements. 
the  last  line  should  read  "GFW:  No". 

2.  On  page  61280.  in  the  third 
column,  in  ECCN  5B94F,  in  the  Note,  in 
the  first  line.  "General  License  G-TEST" 
should  read  "General  License  G-DEST". 

3.  On  page  61290.  in  the  first  column, 
in  amendment  91.  "OE"  and  "OA" 
should  read  "OE"  and  "OA"  wherever 
they  appear. 

4.  On  the  same  page,  in  the  same 
column,  in  ECCN  0E96G,  in  the 
heading,  in  the  last  line,  "Category  O" 
should  read  "Category  0". 

BIUJNO  COOe  1SOS-01-0 


DEPARTMENT  OF  COMMERCE 

National  Ocaanle  and  Atmoapharic 
Adminlatratlon 

50  CFR  Parts  611  and  e72 


[Ooehat  No.  921 107-2307] 

Foraign  Flahing;  Groundflah  of  tha 
Gulfof  Alaaka 

Correction 

In  proposed  rule  document  92-29734 
beginning  on  pMige  57982  in  the  issue  of 
Tuesday,  December  8, 1992,  make  the 
following  corrections: 

1.  On  page  57984,  the  caption 
"Preliminary  ABCs  *  *  *  Apportioned 
To  DAP"  imdemeath  Table  1  should 
have  appeared  as  the  heading  to  the 
table  on  page  57983  as  follows:  'TABLE 
1  —  Preliminary  ABCs,  Proposed  TACs, 
OneFourth  TACs  And  DAPs  Of 
Groundfish  (Metric  Tons)  For  The 
Western/Central  (W/C),  Western  (W), 
Central  (C),  And  Eastern  (E)  Regulatory 
Areas  And  In  The  West  Yakutat  (WYK). 
Southeast  Outside  [SEO).  And  Gulf- 
Wide  (GW)  Districts  Of  The  Gulfof 
Alaska.  Amounts  Specified  As  Joint 
Venture  Processing  (JVP)  And  Total 
Allowable  Level  Of  Foreign  Fishing 
(TALFF)  Are  Proposed  To  Be  Zero  And 
Are  Not  Shown  In  This  Table.  Reserves 
Are  Proposed  To  Be  Apportioned  To 
DAP." 

2.  On  page  57988,  in  the  2d  colimin, 
in  the  33d  line,  "Regulatory  Areas'  " 
should  read  "Regulatory  Areas;". 

MUMO  CODE  ISOC-OI-O 


DEPARTMENT  OF  THE  INTERIOR 
Buraau  of  Land  Managamant 

pO-943-4210-05;  ICH-17811C] 

Order  Providing  for  Opening  of  Public 
Land;  Idaho 

Correction 

In  notice  document  93-253  appearing 
on  page  3042  in  the  issue  ofThursday, 
January  7. 1993.  in  the  second  column, 
under  T.  2  N.,  R.  3  W.  where  it  first 
appears,  under  Sec.  28,  in  the  second 
line.  "SViNEV4NWV4,"  should  read 
"Sl'iNWV4NWV«,". 

MUJNOCOOC  ISOS-OI-O 


DEPARTMENT  OF  THE  TREASURY 

Cuatoma  Service 

19  CFR  Parte  119, 151  and  178 

[T.0.93-6] 

RIN  151S-AB10 

Centralized  Examination  Stations 

Correction 

In  rule  dociunent  93-1494  beginning 
on  page  5596  in  the  issue  of  Friday, 
January  22, 1993,  make  the  following 
corrections: 

1.  On  page  5600,  in  the  second 
column,  in  the  first  full  paragraph,  in 
the  second  line,  insert  "exempt" 
between  "to"  and  "existing", 

2.  On  page  5602,  in  the  first  colimm. 
in  the  fij^t  full  paragraph,  in  the  eighth 
line,  "unloading"  should  read 
"unlading". 

3.  On  page  5603.  in  the  third  col«unn, 
in  the  first  paragraph,  in  the  first  line, 
"test"  should  read  "text". 

1118.0    [Corrected] 

4.  On  page  5604.  in  the  second 
column,  in  §  118.0.  in  the  third  line, 
"person"  should  read  "persons". 

§118.11    [Corrected] 

5.  On  page  5605,  in  the  third  coliunn, 
in  §  118.11(e),  in  the  sixth  line,  insert  a 
semi-colon  after  "selection". 

Sutipart  C    [Corrected] 

6.  On  page  5606,  in  the  first  coliunn, 
in  the  heading  for  Subpart  C, 
"Terminations"  should  read 
"Termination". 

1118.21    [Corrected] 

7.  On  the  same  page,  in  the  same 
column,  in  §  118.21(a)(2),  in  the  ninth 
line,  "his  official  duties  or  operator" 
should  read  "his  official  duties  as 
operator". 

MUMO  COOE  isoe-«i-o 


DEPARTMENT  OF  THE  TREASURY 

Internal  Ravenu*  Service 

26  CFR  Parts  40  and  602 

[T  J).  8442] 

RIN 154S-A097;  1545-AQ04 

Procedural  Rules  for  Excise  Taxes 
Currently  Reportable  on  Form  720 

Correction 

In  rule  doaiment  92-25429  begiiming 
on  page  48174  in  the  issue  of  Thursday, 
October  22, 1992.  make  the  following 
corrections: 


f404>-1    [CorrMlMq 

1.  On  page  48177,  in  the  second 
column,  in  §  40.0-l(b),  in  the  second 
line,  "for"  should  read  "to  a". 

2.  On  the  same  page,  in  the  same 
column,  in  §  40.0-l(e),  in  the  third  line, 
"to"  should  read  "or". 

f40.6071(a>-2   [CorrMt*dl 

3.  On  page  48178,  in  the  second 
coliunn.  in  §  40.6071(a)-2(a).  in  the  first 
line,  "return"  should  read  "returns". 

f40.6302(c)-0    [CorrMtMQ 

4.  On  page  48179,  in  the  first  coliunn. 
in  §  40.6302(c)-0.  in  the  second  line. 


"40.6302-2(c)-l' 
"40.6302(c}-2". 


should  read 


f40.99M-1    [Coffctxq 

5.  On  page  48184.  in  the  second 
column,  in  §  40.9999-1,  in  Example  3. 
in  paragraph  (3).  in  the  ninth  line,  insert 
"is"  between  "1991"  and  "as". 

1602.101    [Correctwq 

6.  On  page  48187.  in  the  2d  colimm. 
in  §  602.101,  in  the  24th  entry,  under 
the  "Current  OMB  control  number"  for 
48.6302(c)-l.  add  "1545-0257"  beneath 
"1545-0023".  , 

MUMQ  COOe  ISM-M-O 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wlldllfa  Servlca 
50CFRPart17 

RIN  101»-AB91 

Endangered  and  Threatened  Wildlife 
and  Plants:  Proposed  Determination  of 
Crtticai  Habitat  for  the  Colorado  Rhrer 
Endangered  Rshes:  RazortMcIc 
Sucker,  Colorado  Squawflsh, 
Humpback  Chub,  and  Bonytail  Chub 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  proposes  to  designate  critical 
habitat  for  four  species  of  endemic 
Colorado  River  Basin  fishes:  Razorback 
sucker  [Xyrauchen  texanus],  Colorado 
squawfish  [Ptychocheilus  lucius), 
humpback  chub  [Gila  cypha),  and 
bonytail  chub  [Gila  elegans).  These 
species  are  listed  as  endangered  under 
the  Endangered  Species  Act  (Act)  of 
1973.  as  amended  (16  U.S.C.  1531  et 
seq).  Historically,  these  four  species 
occurred  throughout  the  Colorado  River 
system  from  Wyoming  to  Mexico.  The 
Service  is  under  court  order  to  publish 
a  proposed  rule  for  critical  habitat  for 
the  razorback  sucker  by  January  25, 
1993.  using  presently  available 
information. 

The  Service  proposes  to  designate  a 
total  of  3.370  kilometers  (2.094  miles)  of 
critical  habitat  for  the  four  Colorado 
River  endangered  fishes.  There  is 
considerable  overlap  in  areas  designated 
for  the  four  species.  The  designation  for 
all  four  species  includes  portions  of 
Colorado.  Utah.  New  Mexico,  Arizona, 
Nevada,  and  California.  The  Service 
proposes  2.935  kilometers  (1.824  miles) 
of  critical  habitat  for  the  razorback 
sucker  (52  percent  of  its  historical 
range);  1.843  kilometers  (1.148  miles) 
for  the  Colorado  squawfish  (29  percent 
of  the  historical  range);  610  kilometers 
(379  miles)  for  the  humpback  chub  (28 
percent  of  the  historical  range);  and  544 
kilometers  (344  miles)  for  the  bonytail 
chub  (15  percent  of  the  historical  range). 

This  proposed  critical  habitat 
designation,  when  made  final,  would 
result  in  additional  consultation  and 
conference  requirements  under  section 
7  of  the  Act  with  regard  to  Federal 
agency  actions  whidi  are  likely  to 
destroy  or  adversely  modify  critical 
habitat.  The  Service  is  soliciting  data 
and  comments  from  the  pubUc  on  all 
aspects  of  this  proposal,  including 
information  on  the  impacts  and  benefits 
of  the  designation. 


DATES:  Comments  on  this  proposed  rule 
will  be  accepted  until  March  30, 1993. 
ADDRESSES:  Information,  comments,  or 
questions  concerning  this  proposed  rule 
may  be  submitted  to  the  Utah  State 
Supervisor,  Ecological  Services,  U.S. 
Fish  and  Wildlife  Service.  2060 
Administration  Building,  1745  West 
1700  South,  Salt  Lake  City,  Utah  84104. 
The  complete  file  for  this  rule  is 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  D.  Williams.  Utah  State 
Supervisor,  at  the  above  address, 
telephone  801/975-3630. 
SUPPLEMENTARY  INFORMATION:  The  Fish 
and  Wildlife  Service  (Service)  has  had 
limited  time  to  prepare  a  proposed  rule. 
Because  of  this,  an  economic  analysis,  a 
biological  support  document,  and  a 
complete  evaluation  of  the  effects  of  the 
critical  habitat  designation  are  not  now 
available.  The  economic  analysis  and  a 
biological  support  document  are 
cxirrently  in  preparation.  Once 
completed,  a  notice  will  be  published  in 
the  Federal  Register,  announcing  their 
availability  and  the  dates  and  locations 
of  public  hearings.  A  comment  period 
will  follow  publication  of  the 
documents;  this  will  allow  public 
review  of  the  economic  analysis  and  the 
biological  support  document.  The 
Service  will  hold  public  hearings  on 
this  proposed  rule  in  Phoenix,  Arizona; 
Denver,  Colorado;  and  a  site  to  be 
determined  in  southern  California.  The 
dates  and  specific  locations  for  these 
hearings  will  be  published  in  the 
Federal  Register  at  least  15  days  prior 
to  the  first  hearing.  Any  determinations 
on  exclusions  of  areas  proposed  as 
critical  habitat  will  be  published  in  the 
final  rule. 

The  biological  support  document  will 
contain  detailed  discussion  of  the 
process  used  to  select  critical  habitat 
reaches.  This  will  include  a  summary  of 
known  life  history  and  ecological 
requirements  for  these  species, 
presentation  of  the  information  used  to 
develop  the  primary  constituent 
elements,  and  a  discussion  of  the 
biologicial  basis  for  selection  of 
proposed  river  reaches.  Additionally,  a 
discussion  of  activities  which  affect  or 
may  be  affected  by  critical  habitat 
designation  will  be  included. 

The  economic  analysis  will  contain 
an  evaluation  of  costs  and  benefits 
resulting  from  this  proposed 
designation.  The  information  that  will 
be  contained  in  the  economic  analysis 
are  detailed  under  the  "Considerations 
of  Economic  and  Other  Factors"  section 
within  this  document.  The  economic 


analysis  will  be  used  by  the  Service 
during  the  exclusion  prosess.  The 
exclusion  process  will  determine 
whether  the  benefits  of  such  exclusion 
outweigh  the  benefits  of  specifying  such 
area  as  part  of  the  critical  habitat  imless 
it  is  determined  that  the  failure  to 
designate  such  area  as  critical  habitat 
will  result  in  the  extinction  of  the 
species  concerned. 

Background 

The  Colorado  River  Basin  (Basin) 
encompasses  portions  of  seven  Western 
States.  The  Upper  Basin  consists  of 
portions  of  the  States  of  Colorado,  New 
Mexico,  Utah,  and  Wyoming.  The  Lower 
Basin  consists  of  portions  of  the  States 
of  Arizona,  California,  and  Nevada.  The 
Basin  drains  approximately  627,000 
square  kilometers  (242.000  square 
miles)  within  the  United  States.  An 
additional  5,000  square  kilometers 
(2,000  square  miles)  of  the  Basin  lies 
within  Mexico. 

Historically,  the  native  fish  fauna  of 
the  mainstream  Colorado  River  was 
dominated  by  native  minnows 
(cyprinids)  and  suckers  (catostoraids; 
Minckley  et  al.  1986).  However,  four  of 
these,  the  razorback  sucker  [Xyrauchen 
texanus),  Colorado  squawfish 
[Ptychocheilus  lucius).  humpback  chub 
[Gila  cypha),  and  bonytail  chub  [Gila 
elegans),  are  now  listed  as  endangered 
species.  These  fishes  are  threatened 
with  extinction  due  to  the  combined 
effects  of  habitat  loss  (including 
regulation  of  natural  flow,  temperature, 
and  sediment  regimes);  proliferation  of 
introduced  fishes;  and  other  man- 
induced  disturbances  (Miller  1961; 
Minckley  1973;  U.S.  Fish  and  Wildlife 
Service  (USFWS)  1987;  Carlson  and 
Muta  1989). 

Native  Colorado  squawfish  stocks 
survive  only  in  the  Upper  Basin,  where 
their  numbers  are  relatively  high  only  in 
the  Green  River  basin  of  Utah  and 
Colorado  (Tyus  1991).  Razorback  sucker 
and  bonytail  chub  slocks  consist 
predominately  of  old  adult  fish,  and 
they  remain  only  because  of  the 
longevity  inherent  in  these  species 
(USFWS  1990a;.Minckley  et  al.  1991). 
Humpback  chub  populations  in  the 
Little  Colorado  River  and  at  Black  Rocks 
in  the  Colorado  River  appear  relatively 
stable  in  number  of  fish,  but  declines 
have  been  apparent  in  other  locations 
(USFWS  1990b). 

Conservation  of  these  four  species 
will  require  the  identification  and 
management  of  water  resources  and 
habitat  areas  that  are  considered 
important  to  any  fish  species,  such  as 
spavming  areas  and  nursery  grounds. 
However,  because  the  four  endangered 
fishes  are  present  in  such  low  numbers. 
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basic  life  history  information  and 
habitat  use  has  been  difficult  to  obtain. 
Some  areas  used  by  Colorado  squawflsh 
and  razorback  sucker  for  spawning  have 
been  detected  by  radiotracking,  tagging, 
and  colIectic»i  of  eggs  or  larvae  (Tyus 
and  Karp  1990;  Tyus  1990).  but  these 
areas  support  the  largest  rivwine 
concentrations  of  these  species.  Such 
information  is  less  available  in  places 
where  these  species  are  more  rare,  and 
the  low  numbiars  or  lack  of  young  for 
some  species  have  lead  to  hypotheses 
about  a  lack  of  reproduction  and/or 
recruitment  as  a  possible  cause  of  their 
endangerment  (USFWS  1990a,  1990b. 
1991).  In  this  case,  not  only  would  a 
lack  of  successful  recruitment  lead  to 
small  numbers  of  fish,  but  over  time, 
remnant  stocks  may  lose  genetic 
diversity.  UlUmatoly,  extinction  cotdd 
resuh  because  the  loss  of  genetic 
diversity  may  make  populations  more 
susceptible  to  environmental  change. 

The  historical  ranges  of  the  four 
endangered  species  have  been 
fragmented  by  construction  of  dams  uid 
water  diversions  throughout  the  Basin 
(Carlson  and  Muth  1989).  The  Service 
believes  that  it  is  important  to  the 
survival  and  recovery  of  these  species  to 
reestabUsh  populations  in  areas  within 
their  former  range.  Providing 
geographically  distinct  areas  that 
contain  varying  thermal,  chemical, 
geological,  and  physical  parameters  will 
encourage  maintenance  of  the  current 
genetic  pool  These  parameters 
influence  important  life  history 
characteristics  such  as  time  of 
spawning,  recruitment,  gro«vth, 
mortality  rates,  and  longevity. 

Habitats  and  Status  of  Endangered 

Fishes 

General  |j 

The  four  endangered  Colorado  River 
fishes  evolved  in  the  Colorado  River  and 
were  adapted  to  the  natural 
environment  that  existed  prior  to  the 
beginning  of  large-scale  water 
development.  TTius.  they  were  adapted 
to  a  system  of  fluctuating  seasonal  and 
annual  flows  influenced  by  wet. 
average,  and  dry  climatic  periods. 
Recent  population  decUnes  and 
disappearances  of  endemic  fish  species 
in  much  of  their  former  range  have  been 
associated  with  relatively  rapid  and 
widespread  anthropogenic  changes. 
These  changes  have  altered  the  physical 
and  biological  characteristics  of  many 
mainstreeun  rivers  in  the  Basin  and 
occurred  so  rapidly  that  the  fishes  have 
not  had  time  to  adapt  to  them  (Carlson 
and  Muth  1989).  Dams  and  diversions 
have  fragmented  former  fish  habitat  by 
restricting  fish  movement  As  a  result. 


genetic  interchange  (emigration  and 
immigration  of  individuals)  between 
some  fish  populations  is  nonexistent. 
Large  floods  were  once  normal  in  the 
Basin  and  provided  food  and  nutrient 
exchange  between  river  channels  and 
shallow-water  floodplain  habitats. 
These  floods  are  now  controlled  by 
numerous  dams.  As  a  result  of  these 
dams,  major  changes  also  have  occurred 
in  water  quality,  quantity,  temperature, 
sediment  and  nutrient  transport,  and 
other  characteristics  of  the  aquatic 
environment  (Carlson  and  Muth  1989). 
The  altered  habitats  that  have  resuhed 
are  now  more  suitable  for  introduced, 
nonnative  fishes,  some  of  which  have 
flourished  (Minckley  et  aL  1982;  Tyus  et 
al.  1982;  Carlson  and  Muth  1989).  These 
changes  have  greatly  altered  the  river 
environment  and  little  or  no  unahered 
habitat  remains  in  the  Basin  for  the  four 
Colorado  River  endangered  fish  species 
addressed  in  this  proposed  rule. 
Additional  detail  on  the  status  and  lifia 
histories  of  these  species  will  be 
provided  in  the  biological  support 
document. 

Razorback  Sucker 

This  species  was  once  one  of  the  most 
abundant  and  widely  distributed  fish  in 
mainstream  rivers  of  the  Colorado  River 
(Jordan  and  Evermaim  1896;  Minckley 
1973).  A  relatively  large  stock  of 
razorback  suckers  remain  in  Lake 
Mohave  (Minckley  et  al.  1991). 
However,  the  formerly  large  Lower 
Basin  populations  have  been  extirpated 
from  all  natural  riverine  environments, 
and  recruitment  is  virtually  nonexistent 
in  the  remnant  stocks  (Minckley  et  al. 
1991).  In  the  Upper  Basin,  the  fish 
persists  in  the  lower  Yampa  and  Green 
Rivers,  mainstream  Colorado  River,  and 
lower  San  Juan  River  (Tyus  et  al.  1982; 
Minckley  et  al.  1991;  Platania  et  al. 
1991),  but  there  is  Uttle  indication  of 
recruitment  in  these  remnant  stocks. 
The  largest  extant  riverine  population 
occurs  in  the  upper  Green  River  Basin, 
but  it  omsists  of  only  about  1,000  fish 
(Lanigan  and  Tyus  1989).  In  the  absence 
of  conservation  efforts,  it  is  presumed 
that  wild  populations  will  be  lost  as  old 
fish  die  and  are  not  replaced. 

Reproduction  and  habitat  use  of 
razorback  suckers  has  been  studied  in 
lower  basin  reser\'oirs,  especially  in 
Lake  Mohave.  Fish  reproduction  has 
been  visually  observed  in  reservoir 
shorelines  for  many  years,  and 
spawning  in  the  reservoir  usually  lasts 
from  January  or  February  to  April  or 
May.  The  fish  spawn  over  mixed 
substrates  that  range  bom  silt  to  cobble, 
and  at  water  temperatures  ranging  fi-om 
10.5  to  21  degrees  Celsius  (reviewed  by 
Minckley  et  al.  1991). 


Habitat  use  and  spawning  behavior  of 
adult  razorback  suckers  in  riverine 
habitats  have  been  studied  by 
radiotelemetry  in  the  Green  fever  Basin 
(Tyus  and  Karp  1990).  The  fish  there 
spawned  in  the  spring  with  rising  water 
levels  and  increasing  temperatures.  The 
fish  moved  into  flooded  areas  in  early 
spring,  and  they  made  spawning 
migrations  to  specific  locations  as  they 
became  reproduclively  active.  Spawning 
occurred  over  rocky  runs  and  gravel 
bars. 

In  nonreproductive  periods,  adult 
razorback  suckers  occupy  a  variety  of 
habitat  types.  These  include  impounded 
and  riverine  areas  and  habitats 
represented  by:  Eddies,  backwaters, 
gravel  pits,  flooded  bottoms  and  the 
flooded  mouths  of  tributary  streams, 
slow  runs,  sandy  riffles,  and  others 
(reviewed  by  Minckley  et  al.  1991). 
Summer  habitat  use  included  deeper 
eddies,  backwaters,  holes,  and 
midchannel  sandbars  (Tyus  and  Karp 
1990;  Minckley  et  al.  1991). 

Habitats  used  by  young  razorback 
suckers  have  not  been  fully  evaluated 
because  of  the  low  number  of  young  fish 
present  in  the  river  system.  However, 
most  studies  agree  that  the  larvae  prefer 
shallow,  littoral  zones  for  a  few  weeks 
after  hatching,  then  they  disperse  to 
deeper  water  areas  (reviewed  by 
Minckley  et  al.  1991).  Laboratory 
studies  indicated  that,  in  a  riverine 
environment,  the  larvae  enter  stream 
drift  and  are  transported  downstream 
(Paulin  et  al  1989). 

During  winter,  adult  razorback 
suckers  utilize  main  channel  h^itats 
that  are  similar  to  those  used  during 
other  times  of  the  year,  including 
eddies,  slow  runs,  riffles,  and 
slackwaters  (Valdez  and  Masslich  1989; 
Tyus  and  Karp  1990). 

Although  habitat  use  of  razorback 
suckers  has  been  studied  for  years,  the 
habitat  preferences  and  factors  Umiting 
their  abundance  in  native  riverine 
habitats  are  not  well  known  because  of 
the  scarcity  of  extant  populations 
(Minckley  1983;  Lanigan  and  Tyus 
1989)  and  the  absence  of  younger  life 
history  stages  (Minckley  et  al.  1991). 
However,  based  on  available  data  taken 
from  the  Green  River,  Tyus  and  Karp 
(1989)  considered  low  winter  flows, 
high  spring  flows,  seasonal  changes  in 
river  temperatures,  and  inundated 
shorelines  and  bottomlands  as  factors 
that  potentially  limit  the  survival, 
successful  reproduction,  and 
recruitment  of  this  species. 

Colorado  Squawfish 

This  species  is  the  only  living 
representative  of  the  genus 
Ptychocbeilus  in  the  Basin,  where  it  is 
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endemic.  Its  origins  there  predate 
recorded  history,  but  by  the  mid- 
Pliocene  epoch  (about  6  million  years 
ago]  fossils  indicate  that  early 
Ptychocheilus  had  riverine  adaptations 
that  were  similar  to  modem  forms. 
During  the  Pleistocene  epoch  (about  1 
million  years  ago),  an  earlier  wet 
climate  was  interrupted  by  periods  of 
desert  conditions  (M.  Smith  1981).  It 
has  been  hypothesized  that  the 
migrations  reported  for  Colorado 
squawfish  are  a  perfect  life  history 
strategy  for  the  survival  of  a  large 
predaceous  fish  in  the  historic  Colorado 
River  environment  (G.  Smith  1981;  Tyus 
1986, 1990).  During  the  spawning 
season,  adult  Colorado  squawfish  have 
been  known  to  migrate  up  to  320 
kilometers  (200  miles)  upstream  or 
downstream  to  reach  spawning  areas 
(Tyus  1990). 

During  winter,  adult  Colorado 
squawfish  in  the  Yampa  River  use 
backwaters,  runs,  and  eddies,  but  are 
most  common  in  shallow,  ice-covered 
shoreline  areas  (Wick  and  Hawkins 
1989).  In  spring  and  early  summer, 
adult  squawfish  utilized  shorelines  and 
lowlands  that  were  inundated  during 
typical  spring  flooding,  and  this  natural 
lowland  inimdation  was  viewed  as 
important  for  their  general  health  and 
reproductive  conditioning  (Tyus  1990). 
Use  of  these  habitats  may  mitigate  some 
of  the  effects  of  winter  stress  and  aid  in 
offsetting  a  large  energy  expenditure 
required  for  migration  and  spawning. 
Migration  is  an  important  component  in 
the  reproductive  cycle  of  Colorado 
squawfish,  and  Tyus  (1990)  reported 
that  migration  cues,  such  as  high  spring 
flows,  increasing  river  temperatures, 
and  possible  chemical  inputs  ftx)m 
flooded  lands  and  springs,  were 
important  to  successful  reproduction. 

Colorado  squawfish  spawn  in  white 
water  canyons  in  the  Yampa  and  Green 
Rivers.  This  reproduction  was 
associated  with  declining  flows  in  June, 
July,  or  August,  and  average  water 
temperatures  ranging  firom  22-25 
degrees  Celsius  depending  on  annual 
hydrology.  After  spawning,  adult 
Colorado  squawfish  utilized  a  variety  of 
riverine  habitats,  including  eddies, 
backwaters,  shorelines,  and  others  (Tyus 
1990).  Specific  spawning  sites  of 
Colorado  squawfish  have  not  been 
identified  outside  of  the  Green  River 
Basin.  In  the  mainstream  Colorado 
River,  McAda  and  Keading  (1991) 
suggested  that  Colorado  squawfish 
spawning  may  have  been  adversely 
impacted  by  construction  of  mainstream 
dams  and  a  48  percent  reduction  in 
peak  discharge. 

In  the  Green  River  Basin,  larval 
Colorado  squawfish  emerge  from 


spawning  substrates  and  enter  the 
stream  drift  as  young  &y  (Haynes  et  al. 
1989).  The  fish  are  then  actively  or 
passively  transported  downstream  for 
about  6  days,  and  they  may  travel 
average  distances  of  up  to  160 
kilometers  (100  miles)  to  reach  nursery 
areas  (Tyus  and  Haines  1991).  These 
areas  are  productive  habitats  that 
consist  of  ephemeral  alongshore 
embayments  that  develop  as  spring 
flows  decline.  Such  habitat  is  associated 
with  lower  gradient  reaches. 

Humpback  Chub 

Humpback  chub  remains  have  been 
dated  to  about  4000  B.C.,  but  the  fish 
was  not  described  as  a  species  until 
recent  times  (Miller  1946).  This  recent 
discovery  has  been  attributed  to  its 
restricted  distribution  in  remote,  white 
water  canyons  (USFWS  1990b),  and  its 
earlier  abundance  and  distribution  is 
not  well  known.  The  largest  populations 
of  this  species  occur  in  the  Little 
Colorado  and  Colorado  Rivers  in  the 
Grand  Canyon,  and  in  the  Black  Rocks 
area  of  the  Colorado  River.  Other 
populations  have  been  reported  in 
Westwater  and  Debeque  Canyons  of  the 
Colorado  River,  Desolation  and  Gray 
Canyons  of  the  Green  River,  and  Yampa 
and  Whirlpool  Canyons  in  Dinosaur 
National  Monument  (USFWS  1990b). 

Populations  of  humpback  chub  are 
found  in  river  canyons,  where  they 
utilize  a  variety  of  habitats,  including 
pools,  riffles,  and  eddies.  Most  of  the 
existing  information  on  habitat 
preferences  has  been  obtained  from 
adult  fish  in  the  Little  Colorado  River, 
the  Grand  Canyon,  and  the  Black  Rocks 
of  the  Colorado  River  (Holden  and 
Stabiaker  1975;  Kaeding  and 
Zimmerman  1983;  Kaeding  et  al.  1990). 
In  these  locations,  the  fish  are  found 
associated  with  boulder-strewn 
canyons,  travertine  dams,  pools,  and 
eddies.  Some  habitat-use  data  are  also 
available  from  the  Yampa  River  Canyon 
where  the  fish  occupy  similar  habitats, 
but  also  use  rocky  nms,  riffles,  rapids, 
and  shoreline  eddies  (Karp  and  Tyus 
1990).  This  diversity  in  habitat  use 
suggests  that  the  adult  fish  is  adapted  to 
a  variety  of  habitats,  and  studies  of 
tagged  fish  indicated  that  they  move 
between  habitats,  presumably  in 
response  to  seasonal  habitat  changes 
and  life  history  needs  (Kaeding  and 
Zimmerman  1983;  Karp  and  Tyus  1990). 
Spring  peak  flows,  availability  of 
shoreline  eddy  and  deep  canyon 
habitats,  and  competition  and  predation 
by  nonnative  fishes  were  reported  as 
potential  limiting  factors  for  humpback 
chub  in  the  Yampa  River  (Tyus  and 
Karp  1989). 


Humpback  chub  in  reproductive 
condition  are  usually  captured  in  May, 
June,  and  July,  depending  on  location. 
Little  is  known  about  their  specific 
spawning  requirements,  other  than  the 
fish  spawn  soon  after  the  highest  spring 
flows  when  water  temperatures 
approach  20  degrees  Celsius  (Karp  and 
Tyus  1990;  USFWS  1990b).  The 
importance  of  spring  flows  and  proper 
temperatures  for  humpback  chub  is 
stressed  by  Kaeding  and  Zimmerman 
(1983),  who  implicated  flow  reductions 
and  low  water  temperatures  in  the 
Grand  Canyon  as  fectors  curtailing 
successful  spawn  of  the  fish  and 
increasing  its  competition  with  other 
species. 

Bonytail  Chub 

The  bonytail  chub  is  the  rarest  native 
fish  in  the  Colorado  River.  Formerly 
reported  as  widespread  and  abundant  in 
mainstream  rivers  (Jordan  and 
Evermann  1896),  its  populations  have 
been  greatly  reduced.  The  fish  is 
presently  represented  in  the  wild  by  a 
low  number  of  old  adult  fish  (i.e.,  ages 
of  40  years  or  more)  in  Lake  Mohave 
and  perhaps  other  lower  basin 
reservoirs  (USFWS  1990a).  The  fish 
were  once  common  in  Lake  Mohave  and 
Wagner  (1955)  observed  the  fish  in  eddy 
habitats.  A  few  individuals  were 
reported  in  other  locations,  but 
concentrations  of  the  fish  have  not  been 
recently  reported  (Kaeding  et  al.  1986). 

The  Donytail  chub  always  has  been 
considered  a  species  that  is  adapted  to 
mainstream  rivers,  where  it  has  been 
observed  in  pools  and  eddies  (Minckley 
1973;  Vanicek  1967).  In  reservoirs,  the 
fish  occupies  an  active  limnetic  niche 
(Minckley  1973).  Spawning  of  the  fish 
never  has  been  observed  in  nature,  but 
Vanicek  and  Kramer  (1969)  reported 
that  spawning  occurred  in  June  and  July 
at  water  temperatures  of  about  18 
degrees  Celsius.  Although  wild 
bonytails  are  old  fish,  they  are  still 
capable  of  successful  reproduction,  and 
bonytail  chubs  placed  in  ponds  have 
produced  Iqrge  numbers  of  young  (B. 
Jensen,  Fish  and  Wildlife  Service,  pers. 
comm.;  USFWS  1990a).  Although 
habitats  that  are  required  for 
conservation  of  the  bonytail  chub  are 
not  well  known,  the  limited  data 
suggests  that  flooded,  ponded,  or  even 
inundated  riverine  habitats  may  be 
suitable  for  adults,  especially  in  the 
absence  of  competing  nonnative  fishes 
(USFWS  1990a). 

Previous  Federal  Actions 

The  Colorado  squawfish  and 
humpback  chub  were  listed  as 
endangered  species  on  March  11, 1967 
(32  FR  4001).  The  bonytail  chub  was 
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listed  as  endangered  on  April  23. 1980 
(45  FR  27713).  Critical  habitat  for  these 
species  was  not  designated  at  the  time 
of  their  listing.  On  May  16, 1975,  the 
Service  published  a  notice  of  its  intent 
to  determine  critical  habitat  for  the 
Colorado  squawfish  and  the  humpback 
chub,  as  well  as  numerous  other  species 
that  are  not  found  in  the  Colorado  River 
(40  FR  21499).  On  September  14, 1978. 
the  Service  proposed  critical  habitat  for 
the  Colorado  squawfish  (43  FR  41060). 
The  proposal  was  for  1,002  kilometers 
(623  miles)  of  the  Colorado,  Green, 
Gunnison,  and  Yampa  Rivers.  This 
proposal  was  later  withdrawn  (44  FR 
12382;  March  6, 1979)  to  comply  with 
the  1978  amendments  to  the  Act  (16 
U.S.a  1531  et  seq.). 

The  razorback  sucker  was  first 
proposed  for  listing  as  a  threatened 
species  on  April  24, 1978  (43  FR  17375). 
The  proposal  was  withdrawn  on  May 
27, 1980  (45  FR  35410),  in  accordance 
with  provisions  of  the  1978 
amendments  to  the  Act.  These 
provisions  required  the  Service  to 
include  consideration  of  designating 
critical  habitat  in  the  listing  of  species, 
to  complete  the  listing  process  within  2 
years  from  the  date  of  the  proposed  rule, 
or  withdraw  the  proposal  from  further 
consideration.  The  Service  did  not 
complete  the  listing  process  within  the 
2-year  deadline. 

On  March  15, 1989,  the  Service 
received  a  March  14  petition  to  list  the 
razorback  sucker  as  endangered  from 
the  Sierra  Club,  National  Audubon 
Society,  The  Wilderness  Society, 
Colorado  Environmental  Coalition, 
Southern  Utah  Wilderness  Alliance,  and 
Northwest  Rivers  Alliance.  The  Service 
made  a  positive  finding  in  June  1989, 
and  subsequently  published  a  notice  in 
the  Federal  Register  on  August  15, 1989 
(54  FR  33586).  This  notice  also  stated 
that  the  Service  was  completing  a  status 
review  and  was  seeking  additional 
information  until  December  15, 1989.  A 
proposed  rule  to  list  the  razorback 
sucker  as  endangered  was  published  in 
the  Federal  Register  on  May  22, 1990 
(55  FR  21154). 

The  final  rule  designating  the 
razorback  sucker  as  an  endangered 
species  was  published  on  October  23, 
1991  (56  FR  54957).  Critical  habitat  was 
not  designated.  In  the  final  rule,  the 
Service  concluded  that  critical  habitat 
was  not  determinable  at  the  time  of 
listing  and  Questioned  whether  it  was 
prudent  to  designate  critical  habitat. 

On  October  30, 1991,  the  Service 
received  a  60-day  notice  of  intent  to  sue 
firom  the  Sierra  Club  Legal  Defense 
Fund.  The  subject  of  the  notice  was  the 
Service's  failure  to  designate  critical 
habitat  concurrent  with  listing  of  the 


razorback  sucker  pursuant  to  section 
4(b)(6)(c).  This  was  followed  by  a 
second  notice  of  intent  to  sue  dated 
January  30, 1992.  On  December  6, 1991, 
the  Service  concluded  that  designation 
of  critical  habitat  was  prudent  and 
determinable,  and  therefore  critical 
habitat  for  the  razort>ack  sucker  should 
be  designated.  Because  the  intent  of  the 
Act  is"*  *  *  to  provide  a  means 
whereby  the  eco^stems  upon  which 
endangered  species  and  threatened 
species  depend  may  be  conserved 
•  *  *'■*,  the  Service  also  decided  to 
propose  critical  habitat  for  the  Colorado 
squawfish,  humpback  chub,  and 
bonytail  chub,  llie  four  endangered 
Colorado  River  fish  species  coexist  in 
the  Basin  and  much  of  their  habitat 
overlaps. 

On  May  7, 1992,  the  Sierra  Club  Legal 
Defense  Fund  filed  a  lawsuit  in  the  U.S. 
District  Court  (Court),  Colorado,  on 
behalf  of  the  Colorado  Wildlife 
Federation,  Southern  Utah  Wilderness 
Alliance,  Four  Comers  Action  Coalition, 
Colorado  Environmental  Coalition, 
Taxpayers  for  the  Animas  River,  and 
Sierra  Qub.  On  August  18, 1992,  a 
motion  for  summary  judgment  was  filed 
which  requested  the  Court  to  order  a 
final  rule  designating  critical  habitat 
within  90  days.  In  the  lengthy 
declarations  filed  with  the  response  in 
opposition  to  the  motion,  the  Service 
explained  that  the  complex  analyses, 
which  were  legally  reouired  for 
designating  critical  habitat,  could  not  be 
completed  until  September  1993.  This 
was  due  to  the  difficulty  in  determining 
the  biological  needs  of  the  fish, 
conducting  an  economic  analysis  for 

f>ortions  of  seven  Western  States  (the 
arge  geographic  area  involved),  end 
compiling  biological  and  hydrological 
data.  On  October  27, 1992,  the  Court 
ruled  that  the  Service  had  violated  the 
Act  in  foiling  to  designate  critical 
habitat  when  the  razorback  sucker  was 
listed.  The  Court  ordered  the  Service  to 
publish  a  proposed  rule  within  90  days 
designating  critical  habitat  for  the 
razorback  using  presently  available 
information  and  to  publish  a  final  rule 
at  the  earliest  time  permitted  by  the  Act 
and  its  regiilations. 

The  biological  information  needed  to 
define  the  physical  and  biological  needs 
of  these  species  and  to  propose  areas  for 
designation  as  critical  habitat  has  been 
assimilated  by  the  Service. 
Additionally,  information  about  the 
activities  which  may  affect  critical 
habitat  or  be  affected  by  the  designation 
has  been  collected.  This  information  is 
presenUy  being  compiled  and 
articulated  for  inclusion  in  the 
biological  support  document.  Much  of 
the  data  required  to  assemble  the 


economic  model  has  been  obtained. 
However,  the  data  which  are  used  to 
compute  economic  costs  and  benefits 
remain  to  be  assembled. 

The  Service  will  complete  the 
biological  support  document  and 
economic  analysis  before  publishing  the 
final  rule.  The  Service  has  decided  that 
because  this  information  is  not 
presenUy  available  for  review  and 

Eublic  comment,  these  documents  will 
e  made  available  to  the  public  for 
review  before  the  Service  finalizes  the 
designation  and  issues  a  final  rule.  This 
will  allow  for  meaningful  public 
comment  on  the  rule. 

Recovery  plans  have  been  written  for 
three  of  the  four  species.  The  Colorado 
Squawfish  Recovery  Plan  was  approved 
on  March  16, 1978,  and  revised  on 
August  6. 1991  (U.S.  Fish  and  WUdlifa 
Service  1991).  The  Humpback  Chub 
Recovery  Plan  was  approved  on  August 
22, 1979,  with  a  first  revision  on  May 
15, 1984,  and  a  second  revision 
September  19, 1990  (U.S.  Fish  and 
Wildlife  Service  1990a).  The  Bonytail 
Chub  Recovery  Flan  was  approved  on 
May  16, 1984,  with  a  revised  plan 
approved  September  4, 1990  (U.S.  Fish 
and  Wildlife  Service  1990b).  Recovery 
goals  contained  in  these  recovery  plans 
have  been  used  in  identifying  and 
evaluating  critical  habitat  for  these  three 
species.  A  recovery  plan  for  the 
razorback  sucker  is  currently  in 
preparation  by  the  Colorado  River 
Fishes  Recovery  Team  (Recovery  Team) 
and  Service  staff,  but  it  was  not 
available  for  use  in  preparing  this  rule. 

Considerations  and  Impacts  of  Critical 
Habitat 

A  list  and  discussion  of  activities 
which  affect  or  may  be  affected  by  this 
proposed  critical  habitat  designation  has 
not  been  completed.  Once  completed, 
this  information  will  be  presented  in  the 
economic  analysis  and  the  biological 
support  document  and  will  be 
incorporated  into  the  final  rule. 

"Critical  habitat."  as  defined  in 
section  3(5)(A)  of  the  Act,  means:  (i)  The 
specific  areas  within  the  geographical 
area  occupied  by  the  species  at  the  time 
it  is  listed,  on  which  are  found  those 
physical  and  biological  faatiires  (I) 
essential  to  the  conservation  of  the 
species  and  (11)  which  may  require 
special  management  considerations  or 
protection:  and  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed  upon 
a  determination  by  the  Secretary  that 
such  areas  are  essential  for  the 
conservation  of  the  species. 

The  term  "conservation."  as  defined 
in  section  3(3)  of  the  Act,  means:  The 
use  of  all  methods  and  procedures 
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which  are  necessary  to  bring  any 
endangered  species  or  threatened 
species  to  the  point  at  which  the 
measures  provided  pursuant  to  this  Act 
are  no  longer  necessary. 

Therefore,  in  the  case  of  critical 
habitat,  conservation  represents  the 
areas  required  to  recover  a  species  to  the 
point  of  delisting  (i.e..  the  species  is 
recovered  and  is  removed  from  the  list 
of  endangered  and  threatened  species). 
In  this  context,  critical  habitat  preserves 
options  for  a  species'  eventual  recovery. 
Section  3(5)(C)  further  states  that  the 
entire  geographical  area  which  can  be 
occupied  by  the  species  shall  not  be 
included  in  critical  habitat  except  in 
special  circumstances. 

The  designation  of  critical  habitat  will 
not.  by  itself,  lead  to  recovery,  but  is  one 
of  several  measures  available  to 
contribute  to  conservation  of  a  species. 
Critical  habitat  helps  focus  conservation 
activities  by  identifying  areas  that 
contain  essential  habitat  featiires 
(primary  constitumit  elements) 
regardless  of  whether  or  not  they  are 
currently  occupied  by  the  listed  species. 
Such  designations  alert  Federal 
Agencies,  States,  the  public,  and  other 
entities  about  the  importance  of  an  area 
for  the  conservation  of  a  listed  species. 
Critical  habitat  can  also  identify  areas 
that  may  require  special  management  or 

Erotection.  Areas  designated  as  critical 
abitat  receive  protection  under  section 
7  of  the  Act  witii  regard  to  actions 
carried  out.  funded,  or  authorized  by  a 
Federal  Agency  which  are  likely  to 
adversely  modify  or  destroy  critical 
habitat.  Section  7  requires  that  Federal 
Agencies  consult  on  their  actions  which 
may  affect  critical  habitat  and  ensiu-e 
that  their  actions  are  not  likely  to 
destroy  or  adversely  modify  critical 
habitat.  It  also  requires  conferences  on 
Federal  actions  which  are  likely  to 
result  in  the  modification  or  destruction 
of  proposed  critical  habitat.  Except  for 
these  added  consultation  (designated 
critical  habitat)  and  conference 
(proposed  critical  habitat)  requirements 
provided  under  section  7,  the  Act  does 
not  have  other  requirements  relating  to 
critical  habitat. 

Designation  of  critical  habitat  only 
affects  Federal  actions,  and  it  is  useful 
in  notifying  Federal  Agencies  about 
areas  thiat  are  important  to  a  listed 
species.  Designation  does  not  create  a 
management  plan  for  a  listed  species. 
Designation  does  not  prohibit  certain 
actions,  entail  specific  habitat 
requirements,  establish  numerical 
population  goals,  prescribe  specific 
management  actions  (inside  or  outside 
of  critical  habitat),  nor  does  it  have  a 
direct  effect  on  habitat  not  designated  as 
critical  habitat.  However,  critical  habitat 


may  provide  added  protection  for  areas 
designated  and  thus  shorten  the  time 
needed  to  achieve  recovery. 

Areas  designated  as  cribcal  habitat  are 
essential  to  the  conservation  of  a 
species.  Areas  not  included  in  critical 
habitat  that  contain  one  or  more  of  the 
essential  elements  may  still  be 
important  for  conservation  of  a  species 
and  may  be  protected  by  other 
provisions  of  the  Act,  by  other 
conservation  laws,  and  by  agency 
regulations.  Also,  some  areas  may  no 
longer  contain  some  of  the  constituent 
elements,  but  these  elements  may  be 
restored  in  the  future.  These  areas  may 
also  be  essential  for  the  long-term 
recovery  of  the  species  and,  therefore, 
may  be  designated  as  critical  habitat. 
However,  not  all  areas  containing 
habitat  fetatures  of  a  listed  species  are 
necessarily  essential  for  its  survival  and 
recovery.  Although  designated  critical 
habita^also  may  be  of  considerable 
value  in  maintaining  ecosystem 
integrity  and  supporting  other  species, 
these  attributes  are  only  considered  in 
the  economic  analysis  and  exclusion 
process. 

Detenninatioa  of  Critical  Habitat 

General 

The  primary  constituent  elements  and 
additional  selection  criteria  used  to 
propose  critical  habitat  areas  are 
presented  in  this  rule.  Detailed 
descriptions  and  biological  basis  for  the 
constituent  elements  will  be  presented 
in  the  biological  support  document.  In 
determining  which  areas  to  designate  as 
critical  habitat  for  a  species,  the  Service 
considers  those  physical  and  biological 
attributes  that  are  essential  to  species 
conservation  (i.e.,  constituent  elements). 
In  addition,  the  Act  stipulates  that  the 
areas  containing  these  elements  may 
require  special  management 
considerations  or  protection.  Such 
physical  and  biological  features  are 
stated  in  50  CFR  424.12  and  include, 
but  are  not  limited  to,  the  following 
items: 

(1)  Space  for  individual  and 
population  growth,  and  for  normal 
behavior; 

(2)  Food,  water,  air,  light,  minerals,  or 
other  nutritional  or  physiological 
requirements; 

(3)  Cover  or  shelter: 

(4)  Sites  for  breeding,  reproduction, 
rearing  of  offspring,  germination,  or 
seed  dispersal;  and  generally; 

(5)  Habitats  that  are  protected  from 
disturbance  or  are  representative  of 
the  historical  geographical  and 
ecological  distributions  of  a  species. 

In  considering  the  biological  basis  for 
proposing  critical  habitat,  the  Service 


focuses  on  the  primary  physical  and 
biological  elements  that  are  essential  to 
the  conservation  of  the  species  without 
consideration  of  land  or  water 
ownership  or  management.  The  Service 
is  required  to  list  the  known  primary 
constituent  elements  together  with  a 
description  of  any  critical  habitat  that  is 
proposed. 

Ine  primary  constituent  elements 
determined  necessary  to  the  survival 
and  recovery  of  the  four  Colorado  River 
endangered  fishes  include,  but  are  not 
limited  to: 

Water 

This  includes  a  quantity  of  water  of 
sufficient  quality  (i.e.,  temperature, 
dissolved  oxygen,  contaminants, 
nutrients,  tuibidity.  etc)  that  is 
delivered  to  a  specific  location  in 
accordance  with  a  hydrologic  regime 
that  is  required  for  the  particular  life 
stage  for  each  species. 

Physical  Habitat 

This  includes  areas  of  the  Colorado 
River  system  that  are  inhabited  or 
potentially  habitable  for  use  in 
spawning,  nursery,  feeding,  and  rearing, 
or  corridors  between  these  areas.  In 
addition  to  river  channels,  these  areas 
also  include  bottomlands,  side 
channels,  secondary  channels,  oxbows, 
backwaters,  and  other  areas  in  the  100- 
year  floodplain,  which  when  inundated 
provide  spawning,  nursery,  feeding  and 
rearing  habitats,  or  access  to  these 
habitats. 

Biological  Environment 

Food  supply,  predation,  and 
competition  are  important  elements  of 
the  biological  environment  and  are 
considered  components  of  this 
constituent  element.  Food  supply  is  a 
function  of  nutrient  supply, 

Kroductivity,  and  availability  to  each 
fe  stage  of  the  species.  Predation, 
although  considered  a  normal 
component  of  this  environment,  may  be 
out  of  balance  due  to  introduced  fish 
species  in  some  areas.  This  may  also  be 
true  of  competition,  particularly  bom 
nonnative  fish  species. 

These  primary  constituent  elements 
are  interrelated  in  the  Ufe  history  of 
these  four  endangered  fishes.  This 
relationship  was  a  prime  consideration 
in  selection  of  proposed  critical  habitat 
for  the  fishes. 

Only  those  areas  in  the  100-year 
floodplain  that  contain  the  constituent 
elements  will  be  considered  part  of 
critical  habitat.  The  Service  stresses  that 
although  critical  haV*tat  may  only  be 
seasonally  occupied  by  the  fish,  such 
habitat  remains  important  for  their 
conservation. 
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Pursuant  to  section  4(b)(2)  of  the  Act, 
critical  habitat  is  to  be  designated  on  the 
basis  of  the  best  scientific  data  available, 
and  after  considering  the  economic  and 
other  impacts  of  designation.  Areas  may 
be  excluded  firom  the  designation  if  the 
Secretary  determines  that  the  benefits  of 
exclusion  outweigh  the  benefits  of 
critical  habitat  designation,  imless  the 
exclusion  will  result  in  the  species' 
extinction. 

This  designation  of  critical  habitat  for 
the  Colorado  River  endangered  fish 
consisted  of  three  major  steps.  The  first 
step  was  to  complete  a  biologically- 
based  determination  of  potential  critical 
habitat  areas.  The  second  step  will 
determine  the  impacts  of  this 
designation.  The  third  step  will  be  to 
decide  which  areas,  if  any,  should  be 
excluded  based  upon  economic  or  other 
relevant  impacts  and  to  determine  the 
costs  and  benefits  associated  with  the 
final  designation. 

The  first  step  required  an  inventory  of 
areas  needed  for  the  survival  and 
recovery  of  the  four  species.  For  the 
razorback  sucker,  the  biological 
determination  was  based  on  the  primary 
constituent  elements,  additional 
selection  criteria  determined  by  the 
Service,  past  Service  findings,  and  other 
published  and  nonpublished  sources. 
These  constituent  elements  and 
selection  criteria  were  then  applied 
throughout  the  historical  range  of  the 
ra2U)rback  sucker.  For  the  Colorado 
squawfish,  hiunpback  chub,  and 
bonytail  chub,  the  biological 
determination  was  based  on  the  primary 
constituent  elements,  recovery  plans  for 
these  species,  past  Service  findings,  and 
other  published  and  nonpublished 
sources.  The  biological  support 
docvunent  will  provide  the  details  of  the 
biological  determinations. 

The  second  step  will  be  to  determine 
the  potential  impacts  of  the  proposed 
designations.  These  impacts  will  be 
addressed  in  the  economic  analysis. 

The  third  step  will  be  to  decide  which 
areas,  if  any,  should  be  excluded  based 
upon  a  determination  that  the  benefits 
of  the  exclusion  outweigh  the  benefits  of 
designation  unless  the  exclusion  will 
result  in  the  extinction  of  any  of  the  four 
species.  Any  changes  in  critical  habitat 
areas  resulting  from  the  exclusion 
process  will  be  noted  in  the  final  rule. 


Additional  Selection  Criteria  for  the 
Bazorback  Sucker 

Because  a  recovery  plan  for  the 
razorback  sucker  has  not  yet  been 
prepared,  additional  selection  criteria 
were  developed  to  assist  the  Service  in 
making  a  determination  of  which  areas 
to  propose  as  critical  habitat.  Previous 
Service  findings,  other  published  and 
unpublished  literature  sources,  and 
discussions  with  individual  members  of 
the  Colorado  River  Fishes  Recovery 
Team  were  utilized  to  develop  the 
constituent  elements  and  additional 
selection  criteria. 

The  razorback  sucker  has  displayed  a 
degree  of  versatility  in  its  abihty  to 
survive  and  spawn  in  different  habitats. 
However,' razorback  sucker  populations 
continue  to  decline  and  are  considered 
below  the  survival  level.  Thus,  as 
versatile  as  the  razorback  sucker  appears 
to  be  in  selecting  spawning  habitat, 
there  has  been  little  or  no  recruitment 
of  young  to  the  adult  population. 
Therefore,  special  consideration  was 
given  to  habitats  required  for  its 
reproduction  and  recruitment. 

The  following  selection  criteria  were 
used  by  the  Service  to  help  determine 
areas  necessary  for  survival  and 
recovery  of  the  razorback  sucker. 

1.  Known  or  suspected  wild  spawning 
populations,  although  recruitment  may 
be  limiting  or  nonexistent. 

2.  Areas  where  juvenile  razorback 
suckers  have  been  collected  or  which 
could  provide  suitable  nursery  habitat 
(backwaters,  flooded  bottomlands,  or 
coves). 

3.  Areas  presently  occupied  or  that 
were' historically  occupied  that  are 
considered  necessary  for  recovery  and 
that  have  the  potential  for  establishment 
of  razorback  sucker. 

4.  Areas  and  water  required  to 
maintain  rangewide  fish  distribution, 
and  diversity  under  a  variety  of 
physical,  chemical,  and  biological 
conditions. 

5.  Areas  that  need  special 
management  or  protection  to  insure 
razorback  survival  and  recovery.  These 
areas  once  met  the  habitat  needs  of  the 
razorback  sucker  and  may  be 
recoverable  with  additional  protection 
and  management. 

Summary 

The  primary  constituent  elements 
were  applied  throughout  the  historical 
range  of  the  Colorado  River  endangered 


fishes.  In  addition,  the  five  selection 
criteria  described  above  were  also  used 
to  evaluate  potential  razorback  sucker 
critical  habitat  areas.  The  proposed 
critical  habitat  designations  are  based 
on  the  primary  constituent  elements, 
published  and  unpublished  sources, 
Service  reports  and  other  findings, 
recovery  plans  (for  Colorado  squawfish, 
humpback  chub,  and  bonytail  chub), 
additional  selection  criteria,  and  the 
preliminary  recovery  goals  being 
presently  discussed  for  the  razoihack 
sucker  by  the  Colorado  River  Fishes 
Recovery  Team. 

Proposed  Critical  Habitat  Designatioii 

The  results  of  the  critical  habitat 
inventory  process  described  above  are 
presented  in  this  section.  The  presence 
of  one  or  more  primary  constituent 
elements  did  not  automatically  result  in 
inclusion  as  proposed  critical  habitat. 
Section  3(5)(C)  of  the  Act  states  that 
"Except  in  those  circumstances 
determined  by  the  Secretary,  critical 
habitat  shall  not  include  the  entire 
geographical  area  which  can  be 
occupied  by  the  threatened  or 
endangered  species."  This  proposal  is  in 
compliance  with  the  provisions  of  the 
Act,  as  only  a  portion  of  the  historical 
range  is  proposed  for  designation. 

A  detailed  discussion  of  the  biological 
basis  for  seIecti(Hi  of  each  river  reach 
proposed  for  critical  habitat  will  be 
included  in  the  biological  support 
document.  This  will  include  a 
discussion  of  which  attributes  of  the 
constituent  elements  may  need  to  be 
enhanced. 

The  critical  habitat  areas  proposed 
below  are  those  that  the  Service  believes 
are  required  for  the  survival  and 
recovery  of  each  species.  Figiue  1 
displays  the  total  extent  of  proposed 
critical  habitat  for  all  four  species 
combined.  This  includes  the 
considerable  overlap  of  proposed 
critical  habitat  between  species.  A 
specific  description  of  the  location  of 
each  area  proposed  for  critical  habitat  is 
provided  later  in  this  rule. 

mXINa  CODE  4310-SB-H 
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Qitical  habitat  for  each  mdes  by 
State  is  summarized  in  Table  1.  The 
lOO^year  floodplain  delineates  the 
lateral  boundary  of  the  proposed  critical 


habitat  for  the  razoiback  sucker  and 
Colorado  sqiiawfish.  This  bcmndary 
encompasses  the  productive  areas 
ad)aoent  to  the  rivers,  inchiding  the 


months  of  smaller  tributaries  and  other 
habitats  that  provide  essential  fish 
hd>itat  when  inundated. 


Table  1.— River  KttOMETEnd  (Miles)  of  OwncAL  Hawtat  for  Four  Endangered  Colorado  River  Fishes 
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Razorback  Sucker 

The  Service  is  proposing  15  reaches  of  the  Colorado  Rivw  system  as  critical  habitat  tat  the  rasorback  sucker.  These 
reaches  total  2,935  kilometers  (1.824  miles)  as  measured  along  the  center  Line  of  the  river  within  the  subject  reaches 
(table  1).  This  represents  approximately  52%  of  the  historical  habitat  for  the  species.  In  the  Upper  Basin,  critical  habitat 
is  being  proposed  in  the  (keen.  Yunpa,  Duchesne.  Ck)lorado.  White.  Gunnison,  and  San  Juan  Rivers.  Portions  of  the 
(Colorado.  Gua,  Salt  and  Verde  Rivers  are  being  proposed  in  the  Lower  Basin.  These  reaches  flow  through  a  variety 
of  landownerships.  both  pubUc  and  private.  The  approximata  mileage  of  critical  habitat  by  landownenhip  of  shoreliiie 
for  the  razorbedc  sud»r  is  presented  in  table  2. 


Table  2.--Ow»iersh»>  of  Shorelme  in  Kilometbw  (Miles)  for  Proposed  Critical  Habitat  for  the  Enoanob^eo 
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Humpback  Chub 

The  Service  is  proposing  seven 
reaches  of  the  Colorado  River  system  as 
critical  halHtat  for  the  humpback  chub. 
These  reaches  total  610  kilometers  (379 
miles)  as  measured  along  the  center  line 
of  the  subject  reaches  (t^ble  1).  This 
rejHesents  approximately  28%  of  the 
historical  habitat  of  the  species.  Oitical 
habitat  for  the  humpback  chub  is  being 


proposed  in  the  Colorado,  Green,  and 
Yampa  Rivers  in  the  Upper  Basin,  and 
the  (jolorado  and  Little  (kilorado  Rivers 
in  the  Lower  Basin.  The  approximate 
mileage  of  critical  habitat  by 
landownership  of  shoreline  for  the 
humpback  chub  is  presented  in  table  2. 


Bonytail  Chub 

The  Service  is  propKwing  five  reaches 
of  the  (Dolorado  River  tynlem  as  critical 
habitat  for  the  bonytail  chub.  These 
reaches  total  554  kilometers  (344  miles) 
as  measured  along  the  center  line  of  the 
subject  reaches  (table  1).  This  represents 
approximately  15  percent  of  the 
historical  habitat  of  the  species.  Critical 
habitat  for  the  bonytail  chub  is  being 
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proposed  in  the  Colorado,  Green,  and 
Yampa  Rivers  in  the  Upper  Basin,  and 
the  Colorado  River  in  the  Lower  Basin. 
The  approximate  mileage  of  critical 
habitat  by  landownership  of  shoreline 
for  the  bonytail  chub  is  presented  in 
table  2. 

E£EBcts  of  Critical  Habitat  Designatioii 

Section  7(a)(2)  of  the  Act  requires 
Federal  Agencies  to  insure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  destroy  or  adversely 
modify  critical  habitat.  This  Federal 
responsibility  accompanies,  and  is  in 
addition  to,  the  requirement  in  section 
7(a)(2)  of  the  Act  that  Federal  Agencies 
insure  that  their  actions  are  not  likely  to 
jeopardize  the  continued  existence  of 
any  listed  species.  Jeopardy  is  defined  at 
50  CFR  402.02  as  any  action  that  would 
be  expected  to  appreciably  reduce  the 
likelihood  of  survival  and  recovery  of  a 
species  in  the  wild  by  reducing  its 
numbers,  reproduction,  or  distribution. 
Destruction  or  adverse  modification  of 
critical  habitat  is  defined  at  50  CFR 
402.02  as  a  direct  or  indirect  alteration 
that  appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  a  listed  species.  The 
regulations  also  state  that  such 
alterations  include,  but  are  not  limited 
to,  alterations  adversely  modifying  any 
of  those  physical  or  biological  features 
that  were  the  basis  for  determining  the 
habitat  to  be  critical.  The  requirement  to 
consider  potential  adverse  modification 
of  critical  habitat  is  an  incremental 
consideration  above  and  beyond  the 
review  necessary  to  evaluate  the 
likelihood  of  jeopardy  and  of  incidental 
take  in  a  section  7  consultation.  Section 
4(b)(8)  of  the  Act  requires,  for  any 
proposed  or  final  regulation  that 
designates  critical  habitat,  a  brief 
description  and  evaluation  of  those 
activities  (public  or  private)  that  may 
adversely  modify  such  habitat  or  maybe 
aRiected  by  such  designation. 

As  required  by  50  CFR  402.14,  a  > 

Federal  Agency  must  consult  with  the 
Service  if  it  determines  that  an  action 
may  affect  either  a  listed  species  or  its 
critical  habitat.  Federal  action  agencies 
are  responsible  for  determining  whether 
or  not  to  consult  with  the  Service.  The 
Service  will  review  action  agencies' 
determinations  on  a  case-by-case  basis 
and  may  or  may  not  concur  with  the 
action  agencies'  determination  of  "no 
effect"  or  "may  affect"  for  critical 
habitat,  as  appropriate. 

Survival  and  recovery,  mentioned  in 
the  definitions  of  adverse  modification 
and  jeopardy,  are  conceptually  related. 
The  survival  of  a  species  may  be 
viewed,  in  part,  as  a  progression 
between  extinction  and  recovery  of  the 


species.  The  closer  a  species  is  to 
recovery,  the  greater  the  certainty  of  its 
continued  survival.  Thus,  terms 
"survival"  and  "recovery"  differ  by  the 
degree  of  confidence  about  the  ability  of 
a  species  to  persist  in  nature  over  a 
given  time  period. 

The  purpose  of  critical  habitat  is  to 
contribute  to  a  species'  conservation, 
which  by  definition  leads  to  recovery 
and  dehsting.  Section  7(a)(2) 
prohibitions  against  the  destruction  or 
adverse  modification  of  critical  habitat 
apply  to  actions  that  would  impair 
survival  and  recovery  of  a  listed  species. 
As  a  result  of  the  link  between  critical 
habitat  and  recovery,  these  prohibitions 
should  protect  the  value  of  critical 
habitat  until  recovery. 

In  section  7  consultations,  the  Service 
will  consider  effects  of  proposed  actions 
on  the  primary  constituent  elements  in 
view  of  the  value  of  that  particular  area 
to  the  species.  Section  7  consultation  is 
initiated  by  a  Federal  Agency  when  its 
actions  may  affect  critical  habitat  by 
impacting  any  of  the  primary 
constituent  elements  or  reduce  the 
potential  of  critical  habitat  to  develop 
these  elements.  This  is  independent 
from  any  other  Federal  action  that  may 
affect  the  species.  The  consultation  also 
would  take  into  consideration  Federal 
actions  outside  of  critical  habitat  that 
also  may  impact  a  critical  habitat  reach 
(e.g.,  water  management,  water  quality, 
water  depletions,  and  nonnative  fish 
stocking  or  introductions).  The 
consultation  should  consider  the  effects 
of  Federal  actions  within  a  critical 
habitat  reach  relative  to  other  critical 
habitat  reaches.  Though  an  action  may 
not  adversely  modify  critical  habitat,  it 
still  may  affect  one  or  more  of  the 
Colorado  River  endangered  fish  and, 
therefore,  be  subject  to  consultation 
under  section  7  of  the  Act  to  determine 
the  likelihood  of  jeopardy  to  the  species. 

^     Federal  Agencies  are  required  to 
confier  on  any  of  their  discretionary 
actions  which  are  likely  to  result  in  the 
adverse  modification  or  destruction  of 
proposed  critical  habitat.  The 
conference  is  designed  to  identify  and 
resolve  potential  conflicts.  Conferences 
are  different  than  formal  consultations 
in  that  they  involve  informal 
discussions  and  the  Service  only  makes 
advisory  recommendations  on  ways  to 
minimize  or  avoid  adverse  effects. 
Agencies  are  not  precluded  from  making 
irreversible  and  irretrievable 
commitments  of  resources  while  critical 
habitat  is  merely  proposed;  they  are, 
however,  precluded  by  section  7(d)  from 
making  such  commitments  after  a  final 
designation  is  effective. 


Consideratioiu  of  Economic  and  Other 
Factor* 

The  economic,  environmental,  and 
other  impacts  of  a  designation  also  must 
be  evaluated  and  considered.  Thus,  the 
Service  must  identify  present  and 
anticipated  activities  that  mav  adversely 
modify  the  proposed  critical  habitat  or 
be  affected  by  its  designation.  The 
Secretary  may  exclude  any  area  frt>m 
critical  habitat  should  it  be  determined 
that  the  benefits  of  such  exclusion 
outweigh  the  benefits  of  specifying  such 
an  area  as  part  of  the  critical  habitat 
unless  it  is  determined,  based  upon  the 
best  scientific  and  commercial  data 
available,  that  the  failure  to  designate 
such  an  area  as  critical  habitat  will 
result  in  the  extinction  of  the  species 
concerned. 

The  economic  analysis  will  only 
consider  impacts  that  result  from 
critical  habitat  designation.  These 
impacts  are  in  addition  to  existing 
economic  and  other  impacts  whidi  are 
attributable  to  listing  of  the  species. 
Impacts  attributable  to  listing  include 
those  resulting  fit>m  the  taking 
prohibitions  under  section  9  of  the  Act 
and  associated  regulations.  "Taking"  as 
defined  in  section  3(18)  of  the  Act 
includes  harm  to  a  listed  species. 
"Harm"  means:  An  act  which  actually 
kills  or  injures  wildlife.  Such  an  act  may 
include  significant  habitat  modification 
or  degradation  where  it  actually  kills  or 
injures  wildlife  by  significantly 
impairing  essential  behavioral  patterns, 
including  breeding,  feeding  or 
sheltering.  (50  CFR  17.3). 

Impacts  attributable  to  listing  also 
include  those  resulting  from  the 
responsibility  of  Federal  Agencies  under 
section  7  to  insure  that  their  actions  are 
not  likely  to  jeopardize  the  continued 
existence  of  endangered  or  threatened 
species.  An  action  could  be  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species  through  the  destruction  or 
modification  of  its  habitat  regardless  of 
whether  that  habitat  has  been  formally 
designated  as  critical.  The  Act  provides 
significant  protection  to  species, 
including  habitat,  as  a  result  of  listing. 
Therefore,  the  direct  economic  and 
other  impacts  resulting  from  additional 
habitat  protection  through  critical 
habitat  designation  may  be  minimal.  In 
general,  the  designation  of  critical 
habitat  reinforces  the  substantive 
protection  resulting  from  listing. 

To  complete  an  economic  analysis  for 
the  four  Colorado  River  endangered 
fishes,  costs  and  benefits  that  may  result 
bom  designating  critical  habitat  must  be 
analyzed.  The  most  time  consuming  and 
complex  portion  of  this  analysis  is 
developing  a  range  of  flow  scenarios  for 
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river  reaches  where  biological 
information  is  Umited  on  the  needs  of 
these  species.  This  rang*  of  flow 
scenarios  will  be  evaluated  for  impacts 
from  potential  changes  in  flows.  For 
river  reaches  where  flow  requirements 
of  the  fish  are  known,  these  flows  must 
be  compared  to  present  and  historical 
flows.  This  analysis  will  capture  the 
costs  of  having  endanaered  fish  present 
in  the  river  including  listing  ana  critic^ 
habitat  designation  costs.  Where  the 
data  are  available,  flow  scenarios  vdll  be 
developed.  These  flow  scenarios  will 
then  be  evaluated  to  determine  possible 
costs  and  benefits  to  hydropower 
production,  recreation,  water 
managemant.  etc.  Cost/benefit  data  must 
also  be  collected  for  activities  not 
directly  affected  by  water  flow.  All  the 
impacts  will  then  have  to  be  quantified 
and  assembled  into  data  bases  for  input 
into  the  economic  model.  The  national 
and  regional  economic  effects  will  then 
be  analyzed  using  the  developed  and 
calibrated  model.  Costs  and  benefits 
must  then  be  allocated  between: 

(1)  Listing  effects  and  effects  of  the 
critical  habitat  designation, 

(2)  Effects  among  species,  and 

(3)  Effects  among  nver  reaches  being 
proposed.  The  draft  economic  analysis 
vrill  then  be  prepared  and  undergo  a 
public  review  prior  to  incorporating  the 
results  into  the  final  rule. 

The  economic  analjrsis  of  critical 
habitat  designations  has  two  major 
components.  The  first  component 
involves  identifying  the  potential 
impacts  of  the  critical  habitat 
designations  and  estimating  their 
magnitude.  The  second  component 
involves  developing  and  utilizing 
economic  models  to  demonstrate  how 
the  positive  and  negative  economic 
impacts  may  affect  various  economic 
interests  in  the  Basin,  and  the  economy 
of  the  Basin  as  a  whole.  The  major  types 
of  economic  impacts  that  may  occur 
have  been  identified,  and  efforts  are 
under  way  to  estimate  their  magnitude. 
This  includes  development  of  an  input- 
output  model  for  each  of  the  seven 
States  in  the  Basin,  and  a  computerized 
model  for  the  entire  Basin. 

Because  of  the  large  geographical  area 
of  the  study  and  the  complex  nature  of 
potential  impacts,  a  considerable 
amount  of  work  on  economic  impacts 
remains  to  be  completed.  Specifically, 
computerized  modeling  studies  must  be 
completed  to  assess  the  potential  effects 
of  critical  habitat  designation  on  the 
seven-State  area.  Furthermore,  a  Basin- 
wide  survey  of  recreational  resources 
must  be  completed  to  assess  the 
potential  magnitude  of  recreational 
impacts.  Finally,  a  Basin-wide  economic 
model  must  be  developed  and 


parameterized  to  assess  the  overall 
econcHnic  consequences  of  positive  and 
negative  impacts  to  the  various 
economic  interests  throughout  the 
Basin.  These  activities  require  a 
complex  and  diverse  set  of  economic 
activities  over  a  large  geographic  area 
and  will  require  time  to  complete. 

The  Service's  economic  analysis  will 
use  a  Computable  General  Equilibrium 
Model  (CGE  Model)  to  describe  the 
interrelatioiuhips  in  the  economy  at  a 
chosen  level  of  spatial  aggregation  (e.g., 
counties)  and  the  relationships  between 
sectors  (e.g.,  recreation  and 
hydropower).  hi  addition,  the  model 
allows  for  analysis  of  resource 
reallocation  proposals  (e.g..  changes  in 
river  flows  as  represented  by  increased 
or  decreased  hydropower  producticm)  in 
a  manner  such  that  the  net  eRiects,  not 
just  the  total  effects,  are  calculated. 
Given  this  capability,  the  impacts  are 
properly  represented  as  net  impacts 
throughout  the  economy;  thus,  the 
model  provides  a  comprehensive 
assessment  of  economic  impacts. 

CGE  Models  are  excellent  tools  to 
estimate  the  direct  and  indirect 
economic  impacts  of  resource 
reallocation  decisions,  such  as  critical 
habitat  designation.  CGE  Models 
explicitly  predict  the  price  adjustments 
observed  in  an  economy.  It  is  important 
to  capture  the  adjustment  of  the  prices 
of  goods  and  services  in  the  economy 
which  result  from  changes  in  how 
resources  are  utilized.  Failure  to 
represent  and  allow  for  changes,  such  as 
price  changes,  will  result  in  a 
misrepresentation  of  the  true  impacts  of 
critical  habitat  designation.  CGE  Models 
also  will  allow  substitution  possibilities 
in  production  and  consumption. 

The  source  of  regional  production 
data  to  be  used  in  the  analysis  is  the 
Department  of  Agriculture's  Forest 
Service's  IMPLAN  Project.  These  data 
represent  the  economic  flow  between 
sectors  in  the  economy,  such  as 
purchases  of  inputs  from  one  industry 
to  be  used  in  another  industry.  The  CGE 
Model  captures  these  economic 
interactions  of  consumers,  production 
sectors,  and  government  sectors. 

The  number  of  economic  sectors  in 
the  IMPLAN  data  set  has  been  collapsed 
from  523  to  20  sectors.  The  number  of 
sectors  was  reduced  by  merging  related 
activities  to  make  the  analysis  tractable. 
This  allows  focus  on  those  sectors 
representing  the  most  significant 
economic  activities  associated  with  the 
Basin.  These  20  sectors  capture  the 
principal  activities  associated  with 
hydroelectric  power,  agriculture, 
municipal,  industry,  recreation,  mining, 
and  oil  and  gas  production.  Other  data, 
which  will  be  incorporated  into  the  CC^ 


Model,  include  the  Ccmsumer 
Expenditure  Survey,  the  Bureau  of 
Economic  Analysis'  capital  stock  data 
and  value  added  data,  the  Census  of 
Agriculttue  land  use  by  crop  type  data, 
and  recreation  data. 

Any  direct  impacts  will  occur  at  sd>- 
State  levels;  therefore,  it  is  appropriate 
to  base  the  analysis  on  sub-State  data. 
The  CGE  Model  allows  for  inputs  at  the 
county  level  and  includes  in  excess  of 
150  counties  of  the  seven-State  region. 
This  level  of  desegregated  county  data 
was  chosen  because  any  direct  impacts 
will  be  concentrated  at  the  county  level, 
while  total  impacts  may  be  observed 
regionwide. 

As  a  result  of  the  time  constraints 
under  which  this  initial  proposed 
critical  habitat  designation  was 
prepared  and  the  magnitude  of  the 
issues  and  area  under  consideration,  the 
Service's  economic  analysis  has  not 
been  completed.  However,  once 
completed  it  will  be  made  available  for 
public  review  and  then  be  incorpKirated 
in  the  final  rule. 

Available  Conserration  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 

Recognition  through  hsting 
encourages  and  results  in  conservation 
actions  by  Federal.  State,  and  private 
agencies,  groups,  and  individuals.  The 
Act  provides  for  possible  land  and  water 
acquisitions  in  cooperation  with  States 
and  requires  that  recovery  actions  be 
carried  out  for  all  listed  species.  The 
requirements  for  Federal  Agencies  with 
re.<:pHCt  to  protection  of  designated 
critical  habitat  of  a  federally  hsted 
species  and  prohibitions  against  taking 
are  discussed  below. 

Section  7  of  the  Act  requires  Federal 
Agencies  to  evaluate  their  actions  with 
resptict  to  any  species  that  is  proposed 
or  listed  a.";  endangered  or  threatened, 
and  with  respect  to  any  critical  habitat 
that  is  designated  or  proposed  for  the 
species.  Section  7(a)(4)  of  the  Act  and 
50  CFR  402.10  require  Federal  Agencies 
to  confer  informally  with  the  Service  on 
any  action  that  is  likely  to  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  critical 
habitat  is  subsequently  designated, 
section  7(a)(2)  requires  Federal  Agencies 
to  insure  that  activities  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
destroy  or  adversely  modify  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  Agency  must  enter 
into  consultaticm  with  the  Service. 
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Regulations  implementing  this 
interagency  cooperation  provision  of  the 
Act  are  codified  at  50  CTH  part  402. 

In  the  case  of  any  of  the  Colorado 
River  endangered  fish,  the  Service  will 
confer  on  projects  affecting  proposed 
critical  habitat  when  so  requested  by  an 
action  agency.  The  evaluation  of  Federal 
actions  involving  designated  critical 
habitat  will  be  made  on  a  case-by-case 
basis  during  section  7  consultation.  The 
Service  will  consider  the  effects  of  a 
proposed  Federal  action  on  the  primary 
constituent  elements  associated  with 
critical  habitat,  along  with  the  reasons 
why  that  area  was  determined  to  be 
critical  habitat. 

When  the  Service  issues  a  jeopardy 
biological  opinion,  it  must  also  provide 
reasonable  and  prudent  alternatives  to 
the  project,  if  any  are  identifiable.  This 
is  also  true  when  the  Service  makes  a 
finding  of  adverse  modification  to 
designated  critical  habitat.  Reasonable 
and  prudent  alternatives  are  defined  at 
50  CFR  402.02  as: 

Alternative  actions  identified  during 
fonnal  consultation  that  can  be  implemented 
in  a  manner  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  is  economically  and 
technologically  feasible,  and  that  the  Director 
believes  would  avoid  •  •  *  resulting  in  the 
destruction  or  adverse  modification  of 
critical  habitat. 

Reasonable  and  prudent  altemdtives  can 
vary  from  slight  project  modifications  to 
extensive  redesign  or  relocation  of  the 
project. 

The  Service  may  reinitiate 
consultation  and  confer  on  some 
projects  for  which  biological  opinions 
on  the  effect  of  Federal  Agency  actions 
on  the  Colorado  River  endangered  fish 
already  have  been  issued  when 
discretionary  Federal  involvement 
remains,  and  the  Service  and  lead 
Federal  Agency  determine  their  action 
may  affect  this  proposed  critical  habitat. 
As  necessary,  the  Service  will  prepare 
conference  reports  addressing  effects  of 
these  actions  on  proposed  critical 
habitat.  Until  a  final  rule  is  published, 
the  Service  will  issue  combined 
consultation/conference  documents  for 
any  new  consultation  request  received 
subsequent  to  publication  of  this 
proposed  rule  and  before  a  final 
designation  is  effective. 

Public  Comments  Solicited 

The  Service  intends  that  any  action 
resulting  from  this  proposal  will  be 
appropriate  and  effective.  Therefore, 
comments  from  the  public,  other 
concerned  government  agencies,  Indian 
nations,  the  scientific  and 
environmental  communities,  industry, 
or  any  other  interested  organization 


concerning  the  information  presented 
within  this  proposed  rule  are  hereby 
sought. 

As  stated  previously,  comments 
received  during  the  60-day  comment 
period  on  this  proposed  rule  will  be 
considered  during  preparation  of  the 
final  rule.  Additionally,  comments 
received  after  the  economic  analysis  and 
biological  support  document  are  made 
available  will  be  used  to  prepare  a  final 
rule.  The  final  decision  on  the 
designation  of  critical  habitat  will  take 
into  consideration  the  comments  and 
any  additional  information  received  by 
the  Service  and  will  include  any 
exemption  determinations. 

National  Enviroiunental  Policy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  Policy  Act  of  1969,  need 
not  be  prepared  in  conjunction  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Act.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 

Regulatory  Flexibility  Act  and 
Executive  Order  12291 

Based  on  the  information  discussed  in 
this  rule  concerning  public  projects  and 
private  activities  within  critical  habitat 
areas,  it  is  not  clear  whether  significant 
economic  impacts  will  result  from  the 
critical  habitat  designation.  There  are  a 
limited  number  of  actions  on  private 
land  that  have  Federal  involvement 
through  funds  or  permits  that  may  be 
affected  by  critical  habitat  designation. 
A  final  determination  of  the  impacts  of 
this  proposal  is  not  possible  imtil  the 
required  economic  analysis  is 
completed.  The  final  rule  will  contain  a 
determination  of  the  proposed  actions 
in  compliance  with  the  Regulatory 
Flexibility  Act  and  Executive  Order 
12291.  Also,  no  direct  costs, 
enforcement  costs,  information 
collection,  or  recordkeeping 
requirements  are  imposed  on  small 
entities  by  this  designation.  Further,  the 
rule  contains  no  recordkeeping 
requirements  as  defined  by  the 
Paperwork  Reduction  Act  of  1990. 
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List  of  Subiects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulations  Promulgation 

Accordingly,  it  is  hereby  proposed  to 
amend  part  17,  subchapter  B  of  chapter 
I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17-{AIUIENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

f  17.11    [AmendMl] 

2.  It  is  proposed  to  amend  §  17.11(h) 
by  revising  the  "critical  habitat"  entry 
for  "Chub,  bonytail,"  "Chub, 
humpback,"  "Squawfish,  Colorado," 
and  "Sucker,  razorback,"  under  Fishes, 
to  read  17.95(e). 

3.  It  is  proposed  to  amend  §  17.95(e) 
by  adding  critical  habitat  of  the  bonytail 
chub  (Gila  elegans),  humpback  chub 
(Gila  cypha),  Colorado  squawfish 
(Ptychocheilus  lucius),  and  razorback 
sucker  (Xyrauchen  texanus),  in  the  same 
alphabetical  order  as  these  species  occur 
in  17.11(h). 

S  17.95    Critical  habitat— fish  and  wildHfe. 
(e)  •  *  • 


Bonytail  Chub  (Gila  elegans) 

Description  of  areas  taken  from  BLM 
1:100,000  scale  maps  (available  from  BLM 
State  Offices):  Rangely,  CO  1989;  Canyon  of 
Lodore,  CO  1990;  Seep  Ridge,  UT/CO 1982; 
La  Sal,  UT/CO  1985;  Hite  Crossing,  UT  1982; 
Parker,  AZ/CA  1980;  Davis  Dam,  AZ^NV/CA 
1982;  Boulder  City.  NV/AZ  1978;  Needles, 
CA1986. 

Colorado,  Moffat  County.  The  Yampa  River 
frxim  the  boundary  of  Dinosaur  National 
Monument  in  T.6N.,  R.99W.,  section  27  (6th 
Principal  Meridian)  to  the  confluence  with 
the  Green  River  in  T.7N.,  R.103W.,  section  28 
(6th  Principal  Meridian). 

Utah,  Uintah  Coimty,  and  Colorado,  Moffat 
County.  The  Green  River  from  the  confluence 
with  the  Yampa  River  in  T.7N.,  R.103W., 
section  28  (6th  Principal  Meridian)  to  the 
boundary  of  Dinosaur  National  Monument  in 
T.6N.,  R.24E.  section  30  (Salt  Lake  Meridian). 

Utah.  Uintah  and  Grand  Counties.  The 
Green  River  (Desolation  and  Gray  Canyons) 
bom  Sumner's  Amphitheater  (river  mile  85) 


in  T.12S.,  R.18E.,  section  5  (Salt  Lake 
Meridian)  to  Swasey's  Rapid  (river  mile  12) 
in  T.20S.,  R.16E.,  section  3  (Salt  Lake 
Meridian). 

Utah,  Grand  County,  and  Colorado,  Mesa 
County.  The  Colorado  River  from  Black 
Rocks  (river  mile  137)  in  T.IOS.,  R.104W.. 
section  25  (6th  Principal  Meridian)  to  Fish 
Ford  (river  mile  106)  in  T.21S..  R.24E., 
section  35  (Salt  Lake  Meridian). 


Utah,  Garfield  and  San  Juan  Coimties.  The 
Colorado  River  from  Brown  Betty  Rapid 
(river  mile  212.5)  in  T.30S..  R.18E.,  section 
34  (Salt  Lake  Meridian)  to  hnperial  Canyon 
(river  mile  200)  in  T.31S.,  R.17E..  section  28 
(Salt  Lake  Meridian). 

Arizona,  Mohave  County;  Nevada,  Clark 
County;  and  California,  Saa  Bernardino 
County.  The  Colorado  River  from  Hoover 
Dam  in  T.30N..  R.23W.,  section  3  (Gila  and 


Salt  River  Meridian)  to  Parker  Dam  In  T.llN., 
R.18W.,  section  16  (Gila  and  Salt  River 
Meridian)  including  Lakes  Mohave  and 
Havasu  up  to  their  full  pool  elevations. 
Knowm  constituent  elements  Include 
water,  physical  habitats,  and  biological 
environment  as  reqiiired  for  each  particular 
life  stage  for  each  species. 
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•    H     '     •     • 

Humpback  Chub  (GUa  cypha) 

Description  of  areas  taken  from  BLM 
1:1004X)0  scale  maps  (available  from  BLM 
State  OfRces):  Rangely.  CO  1989;  Canyon  of 
Lodore.  CO  1990;  Seep  Ridge.  UT/CO  1982; 
Vernal,  UT/CO  1982;  Grand  Junction,  CO 
1990;  Moab,  UT/CO  1985;  U  Sal,  UT/CO 
1985;  Tuba  City,  AZ  1983;  Peach  Springs,  AZ 
1980;  Grand  Canyon,  AZ  1980;  Mt.  Trumbull, 
AZ  1979. 

Colorado,  Mofbt  County.  The  Yampa  River 
from  the  boundary  of  Dinosaur  National 
Monument  in  T6N.,  R.99W.,  section  27  (6th 
Principal  Meridian)  to  the  confluence  with 
the  Green  River  in  T.7N.,  R.103W.,  section  28 
(6th  Principal  Meridian). 

Utah,  Uintah  County,  and  Colorado,  Moffat 
Coimty.  The  Green  River  frt)m  the  confluence 
..ruh  tK«  vamna  River  in  T.7N..  R.103W.. 


section  28  (6th  Principal  Meridian)  to  the 
southern  boundary  of  Dinosaur  National 
Moniunent  in  T.6N.,  R.24E.,  section  30  (Salt 
Lake  Meridian). 

Utah,  Uintah  and  Grand  Counties.  The 
Green  River  (Desolation  and  Gray  Canyons) 
frtim  Sumners  Amphitheater  (river  mile  85) 
in  T.12S.,  R.18E.,  section  5  (Salt  Lake 
Meridian)  to  Swasey's  Rapid  (river  mile  12) 
In  T.20S.,  R.16E,  section  3  (Salt  Lake 
Meridian). 

Utah,  Grand  Coimty,  and  Colorado,  Mesa 
County.  The  Colorado  River  from  Black 
Rocks  (river  mile  137)  in  T.IOS.,  R.104W.. 
section  25  (6th  Principal  Meridian)  to  Fish 
Ford  River  (mile  106)  in  T.21S.,  R.24E., 
section  35  (Salt  Lake  Meridian). 

Utah,  Garfield  and  San  Juan  Counties.  The 
Colorado  River  from  Brovm  Betty  Rapid 
Rlvnr  (mile  212.5)  in  T.30S.,  R.18E.,  section 


34  (Salt  Lake  Meridian)  to  Imperial  Canyon 
(river  mile  200)  in  T.31S.,  R.17E.,  section  28 
(Salt  Lake  Meridian). 

Arizona,  Coconino  County.  The  Little 
Colorado  River  from  river  mile  8  in  T.32N., 
R.6E.,  section  12  (Salt  and  Gila  River 
Meridian)  to  the  confluence  with  the 
Colorado  River  in  T.32N.,  R.5B.,  section  1 
(Salt  and  Gila  River  Meridian). 

Arizona,  Coconino  Coimty.  The  Colorado 
River  bom  Nautiloid  Canyon  (river  mile  34) 
In  T.36N.,  R.5E.,  section  35  (Salt  and  Gila 
River  Meridian)  to  Granite  Park  (river  mile 
208)  in  T.30N.,  R.10W.,  section  25  (Salt  and 
Gila  River  Meridian). 

Known  constituent  elements  Include 
water,  physical  habitat,  and  biological 
environment  as  required  for  each  particular 
life  stage  for  each  species. 
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Colorado  Squawfish  [Ptychocheilus  lucius) 

Description  of  areas  taken  from  BLM 
1:100,000  maps  (available  from  BLM  State 
OfBces):  Canyon  of  Lodore,  CO  1990;  La  Sal, 
UT/CO 1985;  Rangely.  CO  1989;  Delta,  CO 
1989;  Grand  Junction,  CO  1990;  Hite 
Crossing.  UT  1982;  Vernal,  UT/CO  1990; 
Craig.  00 1990;  Bluff,  UT/CO  1985;  Moab, 
UT/CO  1985:  Hanksville,  UT  1982;  San 
Rafael  Desert,  UT  1985;  Huntington,  UT 
1982;  Price.  UT  1989;  Farmington,  NM  1991; 
Navajo  Mountain,  UT/AZ 1982.  The  100-year 
floodplain  for  many  areas  is  detailed  in  Flood 
Insurance  Rate  Maps  (FIRM)  published  by 
and  available  through  the  Federal  Emergency 
Management  Agency  (FEMA).  In  areas  where 
a  FIRM  is  not  available  the  presence  of 
alluviiun  soils  or  known  high  water  marks 
can  be  used  to  determine  the  extent  of  the 
floodplain.  Only  areas  of  floodplain 
containing  constituent  elements  are 
considered  critical  habitat. 

Colorado,  Mo^t  County.  The  Yampa  River 
and  its  100-year  floodplain  from  the  State 


Highway  394  bridge  (river  mile  137.7)  in 
T.6N.,  R.91W.,  section  1  (6th  Principal 
Meridian)  to  the  confluence  with  the  Green 
River  in  T.7N.,  R.103W.,  section  28  (6th 
Principal  Meridian). 

Utah,  Uintah,  Carbon.  Grand.  Bmary, 
Wayne,  and  San  Jvan  Gountiaa,  and 
Cobrado,  MoSat  County.  The  Green  Kiver 
and  iu  100-year  fIoo(^>lain  from  the 
confluence  with  the  Yampa  River  in  T.7N., 
R103W.,  section  28  (6th  Principal  Meridian) 
to  the  confluence  with  the  Colorado  Rhrw  in 
T.30S..  R.lflE..  section  7  (Salt  Lake 
Meridian). 

Colorado,  Rio  Blanco  County,  and  Utah, 
Uintah  County.  The  White  River  and  its  100- 
year  floodplain  from  Rio  Blanco  Lake  Dam 
(river  mile  150)  in  T.IN..  R.96W..  aactioa  6 
(6th  Principal  Meridian)  to  the  '•'ff^v^m^ 
with  the  Green  River  in  T.tS.,  JL20E..  section 
4«(Salt  Lake  Meridiaa). 

Colorado,  Delta  and  Mesa  Counties.  The 
Gunnison  River  and  its  100-year  floodplain 
from  the  confluence  with  the  Uncompahgre 
River  in  T.15S.,  R.96W.,  section  11  (6th 
Principal  Meridian)  to  the  confhience  with 


the  Colorado  River  in  T.lS..  R.1W..  section 
22  (Ute  Meridian). 

Colorado,  Mesa  and  Garfield  Counties;  and 
Utah,  Grand,  San  )uan,  Wayne,  and  Garfield 
Counties.  The  Colorado  River  and  iU  100- 
year  fkxM^lain  from  the  Colorado  River 
Bridge  at  exit  00  north  off  Interstate  70  (river 
mile  238  )  in  T.6S.,  R.93W.,  section  18  (6th 
Principal  Meridian)  to  Nor±  Wash  includiog 
the  Dirty  Devil  arm  of  Lake  Powell  up  to  the 
full  pool  elevatkm  in  T.33S..  R.14E..  section 
29  (Salt  Lake  Meridian). 

New  Mexico.  San  Juan  County,  and  Utah. 
San  Juan  County.  The  San  Juan  River  and  it» 
100-year  floodplain  from  the  SUte  Route  371 
Bridge  in  T.29N.,  R.13W.,  section  17  (New 
Mexico  Meridiaix)  to  Neskahai  Canyon  in  the 
San  Juan  arm  of  Lake  Powell  in  T.41S., 
R.11E..  section  26  (Salt  Lake  Meridian)  up  to 
the  full  pool  elevation. 

Known  constituent  aleBients  ladude 
water,  phjpsical  hd>itats.  end  Uolcgical 
environment  as  required  for  each  particular 
Hie  stage  for  each  species. 
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Razorbad(  Sucker  [Xyraucben  texanus) 

Description  of  areas  taken  firom  Bureau  of 
l^and  Management  (BLM)  1:100,000  scale 
maps  (available  from  BLM  State  Offices): 
Rangely,  CX)  1989;  Canyon  of  Lodore,  CO 
1990;  Seep  Ridge.  UT/CO  1982;  La  Sal.  UT/ 
CO  1985;  Westwater.  UT/CO  1981;  Hite 
Crossing,  UT  1982;  Glenwood  Springs,  CO 
1988;  Grand  Junction.  CO  1990;  Delta,  CO 
1989;  Navajo  Mountain.  UT/AZ  1982;  Vernal. 
UT/CO  1990;  Craig,  CO  1990;  Bluff,  UT/CO 
1985;  Moab.  UT/CO  1985;  Hanksville.  UT 
1982;  San  Ra&el  Desert.  UT  1985; 
Huntington,  UT  1982;  Price,  UT  1989;  Tuba 
City,  AZ  1983;  Lake  Mead,  NV/AZ  1981; 
Davis  Dam.  AZ/NV/CA  1982;  Parker.  AZ/CA 
1980;  Yuma.  AZ/CA  1988;  Safford,  AZ  1991; 
Globe,  AZ  1980;  Clifton.  AZ/NM  1975; 
Prescott.  AZ  1982;  Theodore  Roosevelt  Lake, 
AZ  1982;  Grand  Canyon.  AZ  1980;  Mt. 
Trumbull,  AZ  1979;  Boulder  City.  NV/AZ 
1978;  Blythe.  CA/AZ  1976;  Trigo  Mountains. 
AZ/CA  1988;  Sedona.  AZ  1982;  Payson.  AZ 
1988;  and  U.S.  Forest  Service  map:  Tonto 
National  Forest,  Phoenix  AZ.  The  100-year 
floodplain  for  many  areas  is  detailed  in  Flood 
Insurance  Rate  Maps  (FIRM]  published  by 
and  available  through  the  Federal  Emergency 
Management  Agency  (FEMA).  In  areas  where 
a  FIRM  is  not  available,  the  presence  of 
alluvium  soils  or  known  hi^  water  marks 
can  be  used  to  determine  the  extent  of  the 
floodplain.  Only  areas  of  floodplain 
containing  constituent  elements  are 
considered  critical  habitat. 

Colorado.  Moffat  County.  The  Yampa  River 
and  its  100-year  floodplain  from  the  mouth 
of  Cross  Mountain  Canyon  in  T.6N.,  R.98W.. 
section  23  (6th  Principal  Meridian)  to  the 
confluence  with  the  Green  River  in  T.7N., 
R.103W..  section  28  (6th  Principal  Meridian). 

Utah,  Uintah  County,  and  Colorado.  Moffat 
County.  The  Green  River  and  its  100-year 
floodplain  from  the  confluence  with  the 
Yampw  River  in  T.7N..  R.103W.,  section  28 
(6th  Principal  Meridian)  to  Sand  Wash  at 
river  mile  96  in  T.llS.,  R.18E.,  section  20 
(6th  Principal  Meridian). 

Utah.  Uintah,  Carbon,  Grand,  Emery, 
Wayne,  and  San  Juan  Counties.  The  Green 
River  and  its  100-year  floodplain  from  Sand 
Wash  at  river  mile  96  at  T.llS.,  R.18E.. 
section  20  (6th  Principal  Meridian)  to  the 
confluence  with  the  Colorado  River  in 
T.30S.,  R19E.,  section  7  (6th  Principal 
Meridian). 

Utah,  Uintah  County.  The  White  River  and 
its  lOO-year  floodplain  from  the  boundary  of 
the  Uintah  and  Ouray  Indian  Reservation  at 
river  mile  18  in  T.9S..  R.22E.,  section  21  (Salt 
Lake  Meridian)  to  the  confluence  with  the 
Green  River  in  T.9S„  R.20E..  section  4  (Salt 
Lake  Meridian). 

Utah,  Uintah  County.  The  Duchesne  River 
and  its  100-year  floodplain  from  river  mile 


2.5  in  T.4S..  R.3E.,  section  30  (Salt  Lake 
Meridian)  to  the  confluence  with  the  Green 
Rivsr  In  T.5S.,  R.3E.,  taction  5  (Uintah 
Meridian). 

Colorado.  Delta  and  Mesa  Counties.  The 
Gunnison  River  and  its  lOO-year  Qoodplain 
from  the  confluence  with  the  Uncompahgre 
River  in  T.15S..  R.96W..  section  11  (6th 
Principal  Meridian)  to  Redlands  Diversion 
Dam  in  T.lS.,  R.1W.,  Mction  27  (Ute 
Meridian). 

Colorado,  Mesa  and  Gaifield  Counties.  The 
Colorado  River  and  its  lOO-year  floodplain 
from  Colorado  River  Bridge  at  exit  90  north 
off  Interstate  70  (river  mile  238)  in  T.6S., 
R.93W.,  section  16  (6th  Principal  Meridian) 
to  Westwater  Canyon  (river  mile  125)  in 
T.20S..  R.25E.,  section  12  (Salt  Lake 
Meridian)  including  the  GunniscHi  River  and 
its  1 00-year  floodplain  from  the  Redlands 
Diversion  Dam  in  T.lS..  R.1W.,  section  27 
(Ute  Meridian)  to  the  confluence  with  the 
Colorado  River  in  T.lS.,  R.1W.,  section  22 
(Ute  Meridian). 

Utah,  Grand.  San  Juan.  Wayne,  and 
Garfield  Counties.  The  Colorado  River  and  its 
lOO-year  floodplain  from  Westwater  Canyon 
(river  mile  125)  in  T.20S..  R.25E..  section  12 
(Salt  Lake  Meridian)  to  full  pool  elevation, 
upstream  of  North  Wash  and  including  the 
Dirty  Devil  arm  of  Lake  Powell  in  T.33S., 
R.14E.,  section  29  (Salt  Lake  Meridian). 

New  Mexico.  San  Juan  County,  and  Utah. 
San  Juan  County.  The  San  Juan  River  and  its 
lOO-year  floodplain  from  the  Hogback 
Diversion  in  T.29N..  R.16W.,  section  9  (New 
Mexico  Meridian)  to  the  full  pool  elevation 
at  the  mouth  of  Neskahai  Canyon  on  the  San 
Juan  arm  of  Lake  Powell  in  T.41S.,  R.11E.. 
section  26  (Salt  Lake  Meridian). 

Arizona.  Coconino  and  Mohave  Coimties, 
and  Nevada.  Clark  County.  The  Colorado 
River  and  its  lOO-year  floodplain  from  the 
confluence  with  the  Little  Colorado  River  in 
T.32N..  R.5E.,  section  1  (Gila  and  Salt  River 
Meridian)  to  Hoover  Dam  in  T.30N.,  R.23W.. 
section  3  (Gila  and  Salt  River  Meridian) 
including  Lake  Mead  to  the  full  pool 
elevation. 

Arizona.  Mohave  County,  and  Nevada. 
Clark  County.  The  Colorado  River  and  its 
lOO-year  floodplain  bom  Hoover  Dam  in 
T.30N..  R.23W..  section  1  (Gila  and  Salt  River 
Meridian)  to  Davis  Dam  in  T.21N..  R.21W.. 
section  18  (Gila  and  Salt  River  Meridian) 
including  Lake  Mohave  to  the  full  pool 
elevation. 

Arizona.  La  Paz  and  Yuma  Counties,  and 
California.  San  Bemadino,  Riverside,  and 
Imperial  Counties.  The  Colorado  River  and 
its  lOO-year  floodplain  from  Parker  Dam  in 
T.llN.,  R.18W.,  section  16  (Gila  and  Salt 
River  Meridian)  to  Imperial  Dam  in  T.6S., 
R.22W..  section  25  (Gila  and  Salt  River 
Meridian)  including  Imperial  Reservoir  to  the 
full  pool  elevation  or  100-year  floodplain, 
whichever  is  greater. 


Arizona.  Graham,  Greenlee,  Gila,  and  Pinal 
Cotmties.  The  Gila  River  and  its  lOO-year 
floodplain  from  the  Arizona-New  Mexico 
border  in  T.8S.,  R32E.,  section  34  (Gila  and 
Salt  River  Meridian)  to  Coolidge  Dam  in 
T.3S.,  R.18E.,  section  17  (Gila  and  Salt  River 
Meridian),  including  San  Carlos  Reservoir  to 
the  full  pool  elevation,  Bonita  Creek  and  its 
lOO-year  floodplain  from  the  infiltration 
gallery  in  T.6S.,  R.28E.,  section  5  (Gila  and 
Sah  River  Meridian)  to  the  confluence  with 
the  Gila  River  in  T.6S..  R.28E..  section  21 
(Gila  and  Salt  River  Meridian)  and  Eagle 
Creek  and  its  lOO-year  floodplain  bom  the 
Phelps-Dodge  Pumping  Plant  in  T.4S., 
R.28E.,  section  26  (Gila  and  Salt  River 
Meridian)  to  the  confluence  with  the  Gila 
River  in  T.5S.,  R.29E..  section  31  (Gila  and 
Salt  River  Meridian). 

Arizona,  Gila  County.  The  Salt  River  and 
its  1 00-year  floodplain  from  the  old  U.S. 
Highway  60/State  Route  77  bridge 
(unsurveyed)  to  Roosevelt  DiwisloD  Dam  in 
T.3N.,  R.14E.,  section  4  (Gila  and  Salt  River 
Meridian)  including  Cherry  Creek  and  its 
lOO-year  floodplain  faxim  the  Cherry  Creek 
road  crossing  in  T.4N.,  R.15E.,  section  3  (Gila 
and  Salt  River  Meridian)  to  the  confluence 
with  the  Salt  River  in  T.4N.,  R.15E.,  section 
23  (Gila  and  Salt  River  Meridian)  and  Canyon 
Creek  and  its  lOO-year  floodplain  from  the 
OW  Raodi  road  crossing  in  T.R.  section  (Gila 
and  Salt  River  Meridian)  to  the  confluence 
with  the  Salt  River  in  T.5N..  R.16E.,  section 
21  (Gila  and  Salt  River  Meridian). 

Arizona,  Yavapai  County.  The  Verde  River 
and  its  lOO-year  floodplain  from  the  base  of 
the  dam  forming  Sullivan  Lake  in  T.17N., 
R.2E.,  section  15  (Gila  and  Salt  River 
Meridian)  to  Horseshoe  Dam  in  T.7N.,  R.6E.. 
section  2  (Gila  and  Salt  River  Meridian), 
including  Horseshoe  Lake  to  the  full  pool 
elevation  including  Sycamore  Creek  and  its 
lOO-year  floodplain  firom  the  boundary  with 
the  Sycamore  Canyon  Wilderness  Area  in 
T.17N..  R.3E.,  section  8  (Gila  and  Salt  River 
Meridian)  to  the  confluence  with  the  Verde 
River  in  T.17N..  R.3E.,  section  7  (Gila  and 
Salt  River  Meridian),  Oak  Creek  and  its 
floodplain  &t>m  Page  Springs  State  Fish 
Hatchery  in  T.16N.,  R.4E.,  section  23  (Gila 
and  Salt  River  Meridian)  to  the  confluence 
with  the  Verde  River  in  T.15N.,  R.4E..  section 
20  (Gila  and  Salt  River  Meridian)  and  West 
Clear  Creek  and  its  100-year  floodplain  from 
the  txiundary  of  the  West  Clear  Creek 
Wilderness  Area  in  T.13N.,  R.6E.,  section  15 
(Gila  and  Salt  River  Meridian)  to  the 
confluence  with  the  Verde  River  in  T.13N.. 
R.6E..  section  21  (Gila  and  Salt  River 
Meridian). 

Known  constituent  elements  Include 
water,  physical  habitat,  and  biological 
environment  as  required  for  each  particular 
life  stage  for  each  species. 
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Dated:  January  21, 1993. 

Richard  N.  Smith. 

Acting  Director.  U.S.  Fish  and  Wildlife 
Service. 

(FR  Doc  93-2036  Filed  1-25-93;  2:46  pml 
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Department  of  the 
Interior 

Bureau  of  Indian  Affairs 

Indian  Gaming;  Mississippi  Band  of 
Choctaw  Indians;  Notice 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  IndUin  Affairs 

hNflan  Gaming;  MiaalaslppI  Bartd  of 
Ctwctaw  Indiana 

AGENCY:  Bureau  of  Indian  A^irs, 

Interior. 

ACTION:  Notice  of  approved  Tribal-State 

Compact. 

SUMMAHY:  Pursuant  to  25  U.S.C  2710,  of 
the  Indian  Gaming  Regulatory  Act  of 


1988  (Pub.  L  10O-497),  the  Secretary  of 
the  Interior  shall  publish,  in  Aie  Federal 
Register,  notice  of  approved  T^Siet-Slale 
Compacts  for  the  purpose  of  enygia§  in 
Class  in  (casino)  gambling  on  btdiot 
reservations.  The  Assistant  Secretaey — 
Indian  Affairs,  Department  of  the 
Interior,  through  his  delegated 
authority,  has  approved  the  'niliel-&ate 
Compact  Between  the  Missiaeippi  Besid 
of  Choctaw  Indians  and  the  Slate  of 
Mississippi,  enacted  on  DecenriMr  4, 
1992. 


DATES:  This  action  is  effective  January 
29, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hilda  Manuel,  Interim  Staff  Director, 
Indian  Gaming  Management  Staff, 
Bureau  of  Indian  Affairs,  Washington, 
DC  20240,  (202)  219-0994. 

Dated:  January  15, 1993. 
Eddie  F.  Brown, 

Aasistant  Secretary,  Indian  Affairs. 

[FR  Doc.  93-2105  Filed  1-28-93;  8:45  am) 
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Grants  and  cooperative  agreements;  availability,  etc.: 
HOME  investment  partnerships  program — 
Formula  allocations  (1993  FY);  correction,  6641 
Meetings: 
Occupancy  Standards  in  Public  and  Assisted  Housing 
Task  Force,  6642 

Interior  Department 

See  Land  Management  Bureau 

internal  Revenue  Service 

RULES 

Income  taxes: 
Enhanced  oil  recovery  credit;  correction,  6678 
Oil  and  gas  wells;  percentage  depletion  limitations; 
correction,  6678 

intemationai  Trade  Administration 

NOTICES 
Antidimiping: 
Brass  sheet  and  strip  fi-om — 

Canada,  6615 
Helical  spring  lock  washers  from  China,  6619 
Polychloroprene  rubber  bom  Japan,  6619 
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Taiwan,  6620 
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Peru,  6623 

Intemationai  Trade  Commission 

NOTICES 

Import  investigations: 
Plastic  encapsulated  integrated  circuits.  6643 

interstate  Commerce  Commission 

PROPOSED  RULES 

Practice  and  procedure: 
Railroad  consolidation  procedures — 
Class  exemption  for  transactions  within  corporate 
family.  6612 

Justice  Depertment 
See  Parole  Commission 

Labor  Department 

See  Employment  and  Training  Administration 

Land  Management  Bureau 

NOTICES 

Realty  actions;  sales,  leases,  etc.: 

Nevada;  correction.  6677 
Withdrawal  and  reservation  of  lands: 

New  Mexico;  correction,  6677 

Legal  Services  Corporation 

RULES 

Aliens;  legal  assistance  restrictions,  6608 

PROPOSED  RULES 

Fee-generating  cases;  attorney's  fees,  etc;  withdrawn,  6612 
Recipient  governing  bodies;  withdrawn,  6611 


National  Credit  Union  Administration 

RULES 

Employee  responsibility  and  conduct:  CFR  Part  removed, 
6605 

^4ationai  Foundation  on  the  Arte  and  the  Humanitiaa 

NOTICES 

Meetings: 
Challenge/ Advancement  Advisory  Panel,  6647 
Presenting  and  Commissioning  Advisory  Panel,  6648 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Importation  eligibility;  determinations,  6661 

National  Institutes  of  Health 

NOTICES 
Meetings: 
National  Heart,  Limg,  and  Blood  Institute,  6641 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  memagement: 
Gulf  of  Alaska  groundfish;  correction,  6677 

NOTICES 

Meetings: 
Hudson  River  National  Estuarine  Research  Reserve,  NY; 
final  management  plan,  6623 

Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Fast  combat  support  ships  {AOE-6  Class)  homeporting 

and  support  facilities  construction;  Naval  Weapons 

Station  Earle.  Colts  Neck,  NJ,  6626 
San  Diego,  CA;  dredged  material  disposal,  6627 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Parole  Commission 

NOTICES 

Meetings;  Sunshine  Act,  6676 
Patent  and  Trademaric  Office 

NOTICES 

Meetings: 
Trademark  Affairs  Public  Advisory  Committee,  6624 

Pension  Benefit  Guaranty  Corporation 

RULES 

Single>employer  plans: 
Distress  and  standard  terminations,  6605 

Public  Health  Service 

See  National  Institutes  of  Health 
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NOTICES 

Meetings;  SunsUne  Act.  6676 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  dianges: 

American  Stock  Exchange,  Inc.,  6653 

Delta  Government  Options  Corp.,  6648 

National  Securities  Clearing  Corp.,  6649 

New  York  Stock  Exchange,  Inc.,  6650 

Pacific  Stock  Exchange,  Inc.,  6651 
Applications,  hearings,  determinations,  etc.: 

AUmerica  Funds  et  aL,  6652 

Fidelity  Investments  Life  Insurance  Co.  et  aL,  6654 

Scudder  Variable  Life  Investment  Fund  et  aL,  6655 

Steadman  Financial  Fund,  6656 

TCW  Hi^  Ckade  Fixed  Income  Limited  Partnership  et  aL 
6657 

USF&G  Money  Market  Funds,  Inc.,  6658 

Small  Business  Administration 

NOTICES 

Agency  information  collection  activities  under  0MB 
review,  6659 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Trade  Representative,  Office  of  United  States 

NOTICES 

General  Agreement  on  Tariffs  and  Trade  (GATT);  accession: 

Poland,  6662 
Generali2»d  System  of  Preferences: 

Imports  Information  during  first  10  months  (1992),  6664 

Transportation  Department 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safiety  Administration 

Treasury  Department 

See  Customs  Service 

See  Fiscal  Service 

See  Internal  Revenue  Service 
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Rules  and  Regulations 


Fadaral  Ragistn- 
VoL  58,  Na  19 
Monday,  Febmuy  1.  1993 


This  sectton  of  the  FEDERAL  REGISTER 
contains  ragulatory  docunents  having  general 
appllcabilty  and  legal  effect,  most  of  which 
are  keyed  to  and  co(fified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  t>y 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  203 

[Regula«on  C;  Docket  No.  R-07941 

Home  Mortgage  Disclosure;  Use  of 
MSA  Designations  for  1993  Data 
Coilection  and  for  Determining 
Coverage  for  1993 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  MSA  designations  to  be  used  for 
collecting  1993  HMDA  data  and  for 
determining  coverage  under  HMDA  for 
1993. 

SUMMARY:  The  Federal  Reserve  Board 
announces  that  lenders  should  continue 
to  use,  through  1993,  the  MSA 
designations  that  were  in  place  prior  to 
the  Office  of  Management  and  Budget's 
recent  redesignation  of  areas 
boundaries,  for  collecting  HMDA  data 
and  for  determining  coverage  irnder 
UMDA.  TTie  Board  has  delayed 
implementing  these  designations  in 
order  to  provide  adequate  time  for 
lenders  to  make  the  necessary  changes 
for  data  collection. 
EFFECTIVE  DATES:  January  1. 1993, 
through  December  31, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Jensen  Gell  or  W.  Kurt  Schumacher, 
Staff  Attorneys,  Division  of  Consumer 
and  Community  Affairs,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington.  DC  20551,  at  (202) 
452-2412  or  (202)  452-3667.  For  the 
hearing  impaired  only,  contact  Dorothea 
Thompson,  Telecommunications  Device 
for  the  Deaf  (TDD),  at  (202)  452-3544. 
SUPPLEMENTARY  INFORMATION:  The 
Board's  Regulation  C  (12  CFR  part  203) 
implements  the  Home  Mortgage 
Disclosure  Act  of  1975  (HMDA)  (12 
U.S.C.  2801  et  seq.).  HMDA  requires 
lenders  located  in  metropolitan 
statistical  areas  (MSAs)  to  annually 
report  information  on  the  geographic 


distribution  of  their  home  mortgage  and 
home  improvement  loans,  and  to 
provide  Information  on  the  race  or 
national  origin,  sex,  and  income  of 
applicants  and  borrowers  for  such  loans. 
Regulation  C  requires  institutions 
covered  by  HMDA  to  give  the  location 
of  the  property  to  which  the  loan  or 
application  relates  (MSA,  state,  county, 
and  census  tract)  for  MSAs  in  which 
they  have  an  office.  These  requirements 
apply  to  depository  institutions  that 
have  more  than  $10  million  in  assets 
and  to  nondepository  lenders  that  either 
meet  the  $10  milUon  asset  test  or  that 
originated  100  or  more  home  purchase 
loans  in  the  preceding  calendar  year. 
The  Instructions  to  the  HMDA  loan 
application  register  (HMDA-LAR)  direct 
lenders  to  use  the  MSA  boundaries  that 
are  in  effect  on  January  1  of  the  calendar 
year  covered  by  the  data.  On  December 
28. 1992,  the  Office  of  Management  and 
Budget  (0MB)  issued  a  revised  Ust  of 
metropoUtan  areas,  having  redefined 
their  boundaries  based  on  changes  in 
population  and  economic  patterns 
revealed  in  the  1990  decennial  census. 
Given  that  OMB's  designations  were 
issued  before  year-end  1992.  lenders 
covered  by  HMDA  ordinarily  would  be 
required  to  use  the  new  designations 
beginning  on  January  1. 1993. 

The  Federal  Reserve  Board  has 
decided  to  delay  implementing  the 
numerous  boundary  changes  in  OMB's 
new  MSA  designations  until  calendar 
year  1994  because  of  the  general 
difficuhy  that  lenders  would  have  in 
doing  so  for  1993  in  a  timely  and 
orderly  fashion.  Because  of  the  need  to 
provide  guidance  to  lenders  as  quickly 
as  possible,  this  Board  action  is  being 
taken  without  notice  and  comment 
rulemaking. 

This  delayed  implementation  of 
reporting  and  coverage  requirements 
will  reduce  the  overall  compliance 
burden  for  lenders.  Many  lenders  use 
software  packages  that  have  built-in 
edit-checks  to  help  catch  erroneous 
entries  by  identi^dng  all  "vaUd"  codes 
for  counties  and  census  tracts  located  in 
MSAs.  The  HMDA  software  developed 
and  distributed  by  the  FFIEC  is  among 
those  that  incorporate  these  edit-checks. 
The  software  already  distributed  by  . 
the  agencies  for  lenders  to  use  in  the 
geocoding  of  1993  loan  activity  does  not 
reflect  the  revised  MSA  designations. 
Comparable  softward  packages  provided 
by  vendors  also  may  not  reflect  the  new 


boundaries.  Modifying  and  replacing 
geocoding  software  is  a  costly  and  time- 
consimiing  process.  Moreover,  lender* 
and  appraisers  who  rely  on  census  tract 
maps  for  geocoding  purposes  would 
tace  difficulties  in  obtaining  the 
necessary  information  from  the 
Government  Printing  Office  as  quickly 
as  they  need-it 

Given  the  importance  of  data  quality 
in  the  collection  and  reporting  of  HMDA 
data,  the  Board  believes  it  is  necessary 
to  provide  adequate  time  for  lenders  to 
implement  the  required  changes  to 
ensure  that  data  are  accurate  and 
complete.  When  the  regxilatory 
provision  was  first  enacted,  geocoding 
typically  was  done  at  year-end.  Covered 
lenders  are  now  encouraged  (and  in  the 
case  of  one  agency  are  required)  to 
geocode  as  loan  and  appUcation 
information  is  entered  in  the  HMDA- 
LAR.  It  would  be  difficult  for  lenders  to 
obtain  the  necessary  information  to 
begin  coding  immediately,  and 
Inefficient  to  delay  coding  xmtil  the 
information  became  available. 

The  new  MSA  designations  also  affiect 
lenders  who  were  previously  exempt 
from  HMDA  because  they  did  not  have 
an  office  in  an  MSA  pursuant  to 
§  203.3(a).  Under  HMDA,  an  institution 
with  an  office  in  a  newly-designated 
MSA  on  December  31, 1992.  would  be 
required  to  begin  collecting  data  on 
January  1. 1993.  Because  the  HMDA 
data  collected  and  compiled  by  lenders 
for  1993  will  be  based  on  previous  MSA 
designations  and  not  the  newly- 
designated  boundaries,  the  Board  sees 
little  purpose  in  covering  for  1993 
institutions  whose  coverage  came  about 
as  a  result  of  the  new  designations. 
These  institutions  will  be  required  to 
collect  data  begiiming  January  1, 1994. 
This  delay  in  coverage  applies  only  in 
regard  to  newly  designated  areas. 
Institutions  that  established  or  acquired 
offices  during  calendar  year  1992  in 
other  MSAs  are  required  to  comply 
beginning  January  1, 1993. 

By  order  of  the  Board  of  Goveraon  of  the 
Federal  Reserve  System,  January  26, 1993. 
WUliuB  W.  Wilee. 
Secntaiy  of  the  Board. 
[FR  Doc  93-2253  Filed  1-29-93;  8:45  am] 
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12  CFR  Parts  207, 220, 221,  and  2M 

Bsgutatlona  Q,  T,  U,  and  X;  SacurMas 
CradH  Tranaactiona;  LM  af  MargkMMa 
ore  Stocks  and  Uat  of  Foreign  Margin 
Stocks 

aoenct:  Board  of  Gorvraora  of  tiw 
Federal  Reserve  System. 
ACTION:  Final  rule;  deteonlnatlon  of 
applicability  of  re^latians. 

SUMMARY:  The  List  of  Margiitable  ore 
Stocks  (OTC  List)  is  comprised  of  stock* 
traded  over-the-coonter  (OTC)  in  the 
United  States  that  have  beao  detarmiiiad 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System  to  be  subject  to  the 
margin  requirements  under  certain 
Federal  Reserve  regulatioiM.  Tbe  List  of 
Foreign  Margin  Stoda  (Formal  List) 
represents  fn^ign  equity  securities  that 
have  met  the  Board's  eligibility  criteria 
under  Regulation  T.  The  OTC  List  and 
the  Foreign  List  are  pubtished  fooz 
times  a  year  by  the  Board.  TUs 
document  sets  forth  addition*  to  and 
deletions  from  the  fwevious  OTC  List 
and  an  addition  to  the  Foi^gn  List  Both 
Lists  were  last  published  on  October  29, 
1992  (57  FR  48939)  and  effective  on 
November  9,  1992. 
EFFECTIVE  DATE:  February  8. 1993. 
FOR  FURTHER  INFORMATION  CONTACT. 
Peggy  WolSrum.  Securities  RegoUtiop 
Analyst.  Division  of  Banking 
Supervision  and  Regulation,  (202}  452- 
2781,  Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 
For  the  hearing  imparred  only,  contact 
Dorothea  Thompson, 
Telecommunications  Derice  for  the  Deaf 
(TDD)  at  (202)  452-3544. 
SUPPLEMENfARV  MFORMAT10N:  Listed 
below  are  additions  to  and  deletions 
from  the  OTC  List.  This  supersedes  the 
last  OTC  List  which  was  effective 
November  9. 1992.  Additions  and 
deletions  to  the  OTC  List  were  last 
published  on  October  29, 1992  (57  FR 
48939).  A  copy  of  the  complete  OTC 
List  is  available  from  the  Federal 
Reserve  Benks. 

Tbe  OTC  List  includes  those  stocks 
that  me^  the  criteria  in  Regulations  G. 
T  and  U  (12  CFR  Parts  207,  220  and  221, 
respectively).  This  determinatioQ  also 
affects  the  applicability  of  Regulation  X 
(12  CFR  Part  224).  These  stocks  have  the 
degree  of  national  investor  interest,  the 
depth  and  breadth  of  market,  and  the 
availability  of  informatioD  respecting 
the  stodc  end  its  issuer  to  warrant 
regulation  in  the  same  faifaiaa  at 
exchange-traded  securities.  The  OTC 
List  also  includes  any  OTC  stock 
designated  imder  a  Securities  and 
Exchange  Commission  (SEC)  nile  as 
qualified  for  trading  in  the  national 


market  system  (NMS  security). 
Additional  OTC  stocks  may  be 
designated  as  NMS  seciuities  in  the 
interim  between  the  Board's  quarterly 
publications.  They  will  become 
automatically  marginable  upon  the 
effective  date  of  their  NMS  designatioo. 
The  names  of  these  stocks  are  available 
at  the  Board  and  the  SEC  and  will  be 
incorporated  into  the  Board's  next 
quarterly  publication  of  the  OTC  List 

Also  listed  below  is  an  addition  to  the 
Board's  Foreign  List,  which  was  last 
published  October  29. 1992  (57  FR 
48939).  and  eflsctive  November  9. 1992. 
There  are  no  deletions  from  the  Foreign 
List  The  Foreign  List  includes  those 
securities  that  meet  the  criteria  in 
S  220.17  of  Reguletion  Tend  are  eligjMe 
for  margin  treatment  at  broker-dealers 
on  the  same  basis  as  domestic  margin 
securities.  A  copy  of  the  complete 
Foreign  List  is  available  from  the 
Federal  Reserve  Banks. 

Pvbfic  CoaHMia  awl  Deimed  EBsctive 
Date 

The  requirements  of  5  U.S.C.  553  with 
respect  to  notice  and  pubKc 
participation  were  not  followed  in 
connection  with  the  issuance  of  this 
amendment  due  to  the  ob|ectiv» 
character  of  the  criteria  fisr  indnskm 
and  contimied  inchisifm  on  the  Lists 
specified  in  12  CFR  207.6  (a)  and  (b), 
220.17  (a),  (b),  (c)  and  (d),  and  221.7  (a) 
and  (b).  No  additional  usefit) 
information  would  be  gained  by  poMic 
participation.  The  full  requiremmts  of  5 
U.S.C.  553  with  respect  to  deferred 
effective  date  have'  not  been  followed  in 
connection  %vith  the  issuance  of  this 
amendment  because  the  Boerd  finds 
that  it  is  in  the  public  interest  to 
facilitate  investment  and  credit 
decisions  besed  in  whole  or  in  part 
upon  the  composition  of  these  Lists  as 
sooD  as  possible.  The  Board  has 
responded  to  a  request  by  the  puMic 
and  allowed  approximately  a  two-vraek 
delay  befme  the  Lists  ara  enective. 

List  of  Subjects 

12  CFR  Part  207 

Banks,  Banking,  Credit,  Margin, 
Margin  requirements.  National  Market 
System  (NMS  Security),  Reporting  and 
recordkeeping  requirements.  Seciuities. 

12CFRPart220 

Benks,  Banking,  Brokers,  Credit, 
Margin,  Kfargin  requirements, 
InvMtments,  Pfetional  Market  System 
(NMS  Security),  Reporting  and 
recordkeeping  reqtrirementa,  Securities. 

12  CFB  Part  221 

Banks.  Banking,  Credit,  Maiglia, 
Margin  requsraments,  Nationail  Maekat 


Syatan  (NACSecuritjlL  RqKVttaig  and 
recordkeeping  requirements.  Securities. 

12  CFR  Part  224 

Banks,  Banking,  Borrowers,  Credit. 
Margin,  Margin  requirements.  Reporting 
and  recordkeeping  requirements. 
Securities^ 

Aocndingly,  pursuant  to  the- 
authority  of  sections  7  and  23  of  the 

Securities  Exchange  Act  of  1934,  as 
amended  (15  U.S.C.  TSgand  78w).  and 
in  accordance  with  12  CFR  207.2(k)  and 
207.6  (Regulation  G),  12  CFR  220.2(u) 
and  220.17  (Regulation  T),  and  12  CFR 
221.2(1)  and  221.7  (Regulation  U).  there 
is  sot  fdrth  below  a  listing  of  deletions 
bom  and  additions  to  the  OTC  List  and 
an  addition  to  the  Foreign  List. 

Deletions  From  the  List  ef  Marginahte 
OTC  Stocks 

Stocks  Removed  for  Failing  Continued 
Listing  ReqaJrements 

Action  Auto  Rental.  Inc. 

$.01  par  common 
Adtec,  Inc. 

$.01  par  common 
Aegis  Group  PLC 

American  Depositary  Receipts 
Aero  Systems,  Inc. 

$i)2  par  common 
Artel  Communications  Corporation 

$.01  par  common 
Biurritt  Interfinancial  Bancorporation 

$1.00  par  common 
CBL  Medical  Inc. 

Warrants  (expire  12-21-93) 
Cencor,  Inc. 

$1.00  par  common 
Congress  Street  Propeitties.  Inc. 

$.10  par  common 
Crownamerica,  Inc. 

No  par  common 
Crystal  Oil  Company 

Series  A,  $.01  par  convertible 
preferred 
Eastland  Financial  Corporation 

$.01  Par  common 
First  Bank  of  Philadelphia 

$2.00  par  common 
First  New  York  Bank  for  Buanees 

$.10  per  common 
FLS  Holdings  Inc. 

Series  A,  $.01  par  cimvertibla 
preferred 
Hot^ecopy,  Inc. 

$.01  per  comnxMi 
Dio,  Inc. 

$.01  par  common 

Warrants  (expire  08-31-93) 
Indiana  Financial  Investon.  Inc. 

No  par  common 
KMS  Industries,  Inc. 

$.08  per  common 
Marine  Drilling  Company 

Ri^its  {tcapm  12-23-92) 
Meriior  Sav^ogs  Bank 


$1.00  par  commao 
Networks  Electronic  Corporation 

$.25  par  cominon 
Newport  Electronics,  Inc. 

$.01  par  commoa 
Piedmont  Federal  Corporation 

$.01  par  common 
Quartz  Mountain  Gold  Corp. 

No  par  common 
Rocky  Mount  Undergarment  Ca.  Inc. 

$.01  par  common 
Sanborn  Inc. 

SoriM  A,  ocmvertible  prefiened  atodc 

Wamnts  (axpin  OB-07-06) 
Second  National  Bancorporation 

$1.00  par  common 
Sheffield  Industries,  Inc. 

$.01  par  common 
Simtek  Corporation 

$.01  par  common 

Warrants  (expire  0S-0&-9e) 
Sun  Microsystems,  Inc. 

6%%  convertible  subordinated 
debentures 
Symbolics,  Inc. 

$.01  par  common 

Stocks  Removed  for  Usting  on  a 
National  Securities  Exchange  or  Being 
Involved  in  an  Acquisition 

Advanced  Telecommunications 
Corporation 

$.08  par  common 
Affiliated  Banksbares  of  Colorado,  bic 

$5.00  par  onnmon 
American  Biodyne,  Inc 

$.01  parannmon 
American  Funeral  Senrioaa  Corp. 

$.06  par  oonuBon 
Ard^ve  CorporatioD 

$.01  par  common 
Bets  Laoocatories,  Inc 

$.10  par  common 
Brandon  Systems  Corporation 

$.10  par  common 
Carmike  Cinemas  Inc. 

Ckss  A.  $.03  par  common 
CCNB  Corporation 

$1.00  par  common 
Century  Medicorp.  Inc. 

No  par  common 
Chesapeake  Utllitiea  Corpondon 

$.48 V!i  par  common 
CK  Federal  Savings  Bank 

$1.00  par  common 
Compusa,  Inc 

No  par  common 
First  Commercial  Bancshares  Inc 

$1.00  par  common 
First  Florida  Banks.  Inc 

$1.00  par  common 
Flagship  Financial  Corpontion 

$.01  par  common 
Fleer  Corporation 

$.01  par  common 
Hadson  Energy  ReaourcMCorp. 

$.10  par  common 
Healthsouroe,  Inc 

$.10  par  commao 


Home  Financial  Corporation 

$1.00  par  common 
Horaetrust  B«ik  (rf  Georgia 

$1.00  par  common 
Horizon  Industries,  Inc 

No  par  common 
INB  Financial  Corporaitton 

No  par  common 
Insituform  Ckovp,  Ltd. 

Ordinary  shares,  par  Vt  pence 
Moorco  Intematianal  Inc 

$.01  par  common 
Patlex  Corporation 

$.10  par  common 
Phoenix  Rasonroe  Companies.  Inc 

$.01  par  common 
Ramsey— HMO,  Inc. 

$.001  par  common 
SavannaA  Foods  ft  Industriea,  Inc 

$.25  par  common 
Simmut  Holding  Corporation 

$.625  par  common 
Sunair  Electronics,  lac 

$.10  par  common 
Tejas  Gas  Corporation 

$.25  par  common 
Ultra  Bancorp 

$.01  par  common 
Uni-Mmls  Inc. 

Class  A,  $.10  par  common 
Value  Health,  Inc 

No  par  common 
Viratekbc 

$.10  par  common 
Western  Capital  btreatmeot  Coip. 

$1.00  par  commt» 
Wetterau  Incorporated 

$1.00  par  common 

Additiooa  !•  the  Uat  of  Margiaabl*  ore 
Stocks 

Aaron  Rents,  Inc 

Class  B,  $.50  par  common 
Ace  Cash  Express,  Inc 

$.01  par  common 
ACX  Technologies,  Inc 

$.01  par  common 
Alpha-Beta  Technology,  Inc 

$.01  par  common 
American  Educational  Product*  inc 

$.01  par  common 
Amfed  Financial,  Inc 

$.01  par  commoa 
ANB  Corporation 

No  par  common 
Autofinance  Group,  loc 

No  par  common 
Bankunited.  A  Savings  Bulk  (Florida) 

Class  A,  $.01  par  commoa 
Belize  Holdings  Inc 

$.01  par  non-voting  ordinary  sharae 
Books-a-Million,  Inc 

$.01  par  ooaunoa 
Boonttown,Iac 

$J01  par  commoa 
BPI  Envimnmental,  Inc 

Warrants  (expire  10-0S-84) 

Warrants  (expire  10-0«-«)  . 
Brooktrout  Tedmology,  Inc 


$.01  par  common 
Canterbury  Educational  Sanrioaa.  Inc 

$.001  par  common 
Casino  Magic  Qvporatkn 

$.01  poroaaunon 
Celebrity,  Inc 

$.01  par  common 
Central  Mortgage  Bancriiares.  tec 
(Missouri) 

$1.00  par  common 
Citation  Coraputar  Syatem*.  fac 

$.01  par  common 
Qtizens  National  Corporation  (Florida) 

$2.50  par  common 
Comraenaal  Bancorp  (Oregoa) 

$2.50  par  cominon 
Comptronix  Cornoratiaa 

6V4%  convertible  sobordinObed 
debentures 
Compuware  Corporatioa 

$.01  par  common 
Continental  Savings  of  America,  a 

Federal  Savings  ft  Loan  Asaodatiaa 
(California) 

Setiat  A,  non<umulative  omwrtlbla 
preferred 
Copley  Pharmacevticai.  faic 

$.01  par  commoa 
Corel  Corporation 

No  par  common 
CortechInc 

$.002  par  common 

Units  (expire  05-24-Q4) 
Creative  Biomoleoilea.  be 

$.01  par  commoa 
Danka  Business  Systema  PLC 

American  Depoaitoiy  Raoaipit 
DEP  Corporation 

Ctaaa  A,  $.01  par  mwimoa 
Dial  Page,  Inc 

$.01  par  commoa 
E-2^-EM.  Inc 

Class  B.  $.10  par  coannoa 
Edmark  Corporation 

No  par  common 
EduscrftLtd. 

Ordinary  shares  (NIS  .1  paH 
Embrace  Systems  Corponlttaa 

$.001  par  commoa 
Energy  Research  Corporatiaa 

$.0001  par  commoa 
Environmental  Techaologie* 
Corporation 

$.01  par  common 

Warrants  (expire  12-17-07) 
Exstar  Finendm  Corporation 

$.01  par  common 
F.N.B.  Corporation 

Series  B  convertible  preferred,  $25.00 
stated  value 
Hnandal  SecmityCoipoMtioB 

$.01  par  common 
Fonic,  Inc 

$.01  par  common 

Warrants  (expire  0S-01-Q3) 
Foitime  Bancorp,  Inc  (Florida) 

Series  A,  •%  par  convertible  preismd 
Fresh  Choice,  Inc 

$.001  par  common 
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Fritz  Companies,  Inc. 

$.01  par  common 
GBC  Technologies,  Inc. 

$.01  par  common 
&ay  Communications  Systems,  Inc. 

No  par  conmion 
Ha-Lo  Industries,  Inc. 

No  par  common 
Haggar  Corporation 
$.10  par  common 
HCC  Insurance  Holdings,  Inc. 

$1.00  par  common 
Health  Management  Systems,  Inc. 

$.01  par  common 
Home  Savings  Bank,  F.S.B.  (Florida) 

$1.00  par  common 
HS  Resources,  Inc. 

$.001  par  common 
Hyal  Pharmaceutical  Corporation 

No  par  common 
Imageamerica,  Inc. 

$.01  par  common 
Infu-Tech,  Inc. 

$.01  par  common 
Interfirst  Bankcorp,  Inc.  (Michigan) 

$.01  par  common 
IQ  Software  Corporation 

$.00033  par  common 
ISG  International  Software  Group  Ltd. 

Ordinary  shares  (NIS  .1) 
Kankakee  Bancorp,  Inc  (Illinois) 

$.01  par  common 
Kemet  Corporation 

$.01  par  common 
Kendall  International,  Inc. 

$.01  par  common 
Landcptics  Ltd. 

Ordinary  shares  (NIS  .02) 
Ligand  Pharmaceuticals  Incorporated 

Convertible  class  A.  $.001  par 
common 
Liposome  Company,  Inc.,  The 

Depositary  shares 
Main  St.  &  Main,  Inc. 

$.001  par  common 

Warrants  (expire  00  04-  06) 
Matritech,  Inc. 

$.01  par  common 
Mayflower  Group,  Inc. 

No  par  common 
MB  Conynunications,  Inc. 

$.001  par  common 
Media  Vision  Inc. 

$.001  par  common 
Memtec  Limited 

American  Depositary  Receipts 
Micro  Warehouse.  Inc. 

$.01  par  common 
Microtest,  Inc. 

5001  par  common 
Midland  Financial  Group.  Inc. 

No  par  common 
Miles  Homes,  Inc. 

$.10  par  common 
Neoprooe  Corporation 

$.001  par  common 

Class  E,  warrants  (expire  11-10-96) 
Networth,  Inc. 

$.01  par  common 


NPM  Healthcare  Products.  Inc. 

$.01  par  common 
Nu  Horizons  Electronics  Corporation 

$.01  par  common 
Olicom  A/S 

DKK  .25  par  common 
Olympic  Financial  Ltd.  (Minnesota) 

$.01  par  common 
Orion  Pictiues  Corporation 

$.25  par  common 
Patterson  Dental  Company 

$.01  par  common 
Peoplesoft,  Inc. 

$.01  par  common 
Physicians  Clinical  Laboratory,  Inc. 

$.01  par  common 
Platinum  Software  Corporation 

$.001  par  common 
President  Riverboat  Casinos,  Inc. 

$.01  par  common 
Purolator  Products  Company 

$.01  par  common 
Rand  Capital  Corporation 

$.10  par  common 
Raven  hidustries,  Inc. 

$1.00  par  common 
Res-Care,  Inc 

No  par  common 
Rottlund  Company,  Inc..  The 

$.01  par  common 
Seacor  Holdings,  Inc. 

$.01  par  common 
Simmons  First  National  Corporation 
(Arkansas) 

Class  A,  $5.00  par  common 
Snapple  Beverage  Corporation 

$.01  par  common 
Sport  chalet.  Inc. 

$.01  par  common 
St.  Mary  Land  &  Exploration  Company 

$.01  par  common 
Sterling  Bancshares,  Inc.  (Texas) 

$1.00  par  common 
Syratech  Corporation 

$.01  par  common 
Taco  Cabana,  Inc. 

Class  A,  $.01  par  common 
Tracor,  Inc. 

$.01  par  common 

Warrants  (expire  12-31-2001) 
Trident  Microsystems,  Inc. 

$.001  par  common 
U.S.  Physical  Therapy,  Inc. 

$.01  par  common 
Ultralife  Batteries,  Inc 

$.10  par  common 
United  Waste  Systems,  Inc. 

$.001  par  common 
USA  Classic,  Inc 

$.01  par  common 
Vision-Sciences,  Inc. 

$.01  par  common 
Washington  Mutual  Savings  Bank 

Series  C,  $1.00  par  concumulative 
perpetual  preferred 

Series  D,  $1.00  par  convertible 
perpetual  preferred 
Western  Water  Com[>any 

No  par  common 


Whitman  Medical  Corporation 

No  par  common 
Wholesome  &  Hearty  Foods,  Inc. 

No  par  conamon 

Addition  to  the  List  of  Foreign  Margin 
Stocks 

Jefferson  Smurfit  Group,  PLC 
Ordinary  shares.  £.25  par  value 

By  order  of  the  Board  of  Govemors.of  the 
Federal  Reserve  System,  acting  by  its  Director 
of  the  Division  of  Banking  Supervision  and 
Regulation  pursuant  to  delegated  authority    • 
(12  CFR  265.7(f)(10)),  January  19, 1993. 
Williun  W.  WUes. 
Secretary  of  the  Board. 
(FR  Doc.  93-2121  Filed  1-29-93;  8:45  am] 
MUJNO  cooc  ttlO-OI-P 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Part  611 
RIN  3052-AA09 

Organization;  Director  Compenaatlon; 
Effective  Date 

AGEHCY:  Farm- Credit  Administration. 
ACTION:  Notice  of  effective  date. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA)  published  a  final 
regulation  under  part  611  on  September 
21, 1992  (57  FR  43393).  The  final 
regulation  amends  12  CFR  part  611  to 
authorize  Farm  Credit  System  (System) 
banks  to  pay  their  directors  fair  and 
reasonable  compensation  that  does  not 
exceed  the  amount  set  forth  in  section 
4.21  of  the  Farm  Credit  Act  of  1971,  as 
amended.  The  regulation  also  requires 
System  banks  to  disclose  the  amount  of 
reimbursement  that  directors  receive  for 
travel,  subsistence,  and  other  related 
expenses  separately  from  cash 
compensation  in  aimual  disclosures  to 
shareholdera  and  reports  to  the  FCA.  In 
accordance  with  12  U.S.C  2252,  the 
effective  date  of  the  final  rule  is  30  days 
from  the  date  of  publication  in  the 
Federal  Register  during  which  either  or 
both  Houses  of  Congress  are  in  session. 
Based  on  the  records  of  the  sessions  of 
Congress,  the  effective  date  of  the 
regulations  is  January  29, 1993. 
EFFECTIVE  DATE:  January  29, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

Linda  C  Sherman,  Policy  Analyst, 
Regulation  Development  Division, 
Office  of  Examination,  Farm  Credit 
Administration,  McLean,  Virginia  ' 
22102-5090,  (703)  883-4498. 
or 

Richard  A.  Katz,  Senior  Attorney. 
Regulatory  Operations  Division. 
Office  of  General  Counsel.  Farm 
Credit  Administration.  McLean. 
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Vkgink  22102-5090.  (703)  883-4020. 

TDD  (703)  889-4444. 


(12  U^C  2252(a)  (9)  and  (10)) 

Dttad:  Jaauaiy  ».  1983. 
Cnrtb  M.  AnoBnan. 

Seentaiy,  Ftmn  Gnwfft  AdtnlalanAion  Board. 
(FR  Doc.  03-2206  Filed  1-29-93: 8:4S  am] 


NATIONAL  CRHNT  UMON 
ADMINISTRATION 

12CFRPirt7M 


12  CFR  Part  612 

EffactlvaOala 

AOENCV:  Farm  Crodit  Administratioa. 
ACTION:  Notice  of  eEfectire  data. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA)  published  a  fina! 
regulation  under  part  612  on  Septemher 
21, 1992  (57  FR  43394).  The  final 
regulation  amends  12  CFR  part  612  to 
require  Farm  Credit  System  institutions 
to  assume  greater  responsibility  £or 
developing  human  resources 
management  policies  ccHisistent  with 
safe  and  sound  operation.  !s  accordance 
with  12  U.S.C.  2252.  the  effective  date 
of  the  final  rule  is  30  days  from  the  date 
of  publication  in  the  Federal  Regislar 
during  whidi  either  or  both  Houses  of 
Congress  are  in  session.  Based  on  the 
records  of  the  sessions  of  Congress,  the 
effective  date  of  the  regulations  is 
January  29. 1993. 

EFFECTIVE  DATE:  January  29, 1993. 

FOR  PURTMER  MPOfMATION  CONTACT: 

Linda  C  Sherman,  Policy  Analyst, 
Regidation  Development  Division. 
Office  of  Examination.  Farm  Credit 
Administration,  McLean.  Virginia 
22102-5090.  (703)  883-4498, 

or 

Richard  A.  Katz,  Senior  Attorney, 
Regulatory  Operations  Division, 
Office  of  General  Counsel,  Farm 
Credit  Administration,  McLean, 
Virginia  22102-5090,  (703)  883-4020, 
TDD  (703)  88^-4444. 

Antkoritr.  12  US.C.  22S2(aX9)  and  (10). 

Datad:  January  26. 1993. 
Curtis  M.  Anderson, 

Secretary,  Farm  Credit  Admtnittrotioa  Board. 
IFR  Doc  93-2207  Wled  1-29-93;  8:45  amj 
BHUMO  COOC  WIS  01  M 


p  and  Conduct; 
R«fho¥al  of  CFR  Part 

AGENCY:  National  Credit  Union 

Administratka. 

ACTION;  Final  rule. 

SUMMARY:  The  National  Credit  Union 
Administration  Board  is  removing  12 
CFR  part  796,  Employee  RsspoBsiWlity 
and  Conduct,  for  the  reason  that  it  is 

Xrsededby  5  CFR  part  2835.  a  final 
issued  by  the  Office  of  Government 
Ethics  applioable  to  employees  in  tfaa 
executive  tooch  of  the  Fedacal 
Government 

Ufftmt  DATE:  Pebmary  3, 1993. 
AD0RE88CS:  Natinul  Credit  Union 
Administration.  1776  G  Street,  NW.. 
Wffihington,  DC  20456. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
James  J.  Engel.  Deputy  General  Counsel, 
at  the  above  address,  or  telephone:  (202) 
682-9630. 

SUPnaiENTARV  arOOMATION;  The  Office 
of  Government  Etlucs  issued  a  final 
rule,  effective  February  3. 1993,  that 
establishas  uniform  standards  of  ethical 
conduct  for  officers  and  employees  of 
the  executive  branch  of  the  Federal 
GovemmenL  57  FR  35006-35067. 
August  7. 1992.  That  final  rule  appears 
at  5  CFR  part  2635  and  supersedes  the 
regulations  of  individual  agencies, 
including  NCUA's  regulation  on 
employee  responsibiUty  and  conduct 

Therefore,  die  NCUA  Board  is 
removing  part  796. 

PART796-RBMOVED 

Accordingly,  pursuant  to  12 13S.C 
1766, 12  CFR  part  796  is  removed. 

By  the  Nahooal  Credit  Union 
Administration  Board  on  fmaiacy  28, 1993. 
Becky  BdEBT, 
Secretary  of  ^w  Board. 
(FR  Doc  93-2268  Filed  1-29-93;  8:45  am) 
BiLUNQ  cooe  7SW-et-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parta  2818  and  2817 

Distrasa  Tarmlnatlona  of  Slngla- 
Employar  Plana;  Standard 
Taimlnatlona  of  SIngla-Eniployar  Plana 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  riile;  amendment 


;  llrie  flaal  nde  anaends 
regulattons  af  the  Pwiiian  Baneet 
Guaranty  Corpontion  (TBOCl  (29  CFR 
paits  2818  md  2817),  wUch  contatB  tba 
nilee  far  dialxaM  and  Mndard 
terminethww  of  iftii^a4M|M0 
plans.  The  amendments  add  a  i 
section  to  each  part  in  order  to  diq>lay 
the  control  nuoiber  assigned  by  the 
Office  of  Management  and  Bodget  when 
it  approved  tlie  ooUection  of 
infocmatixm  mntained  in  these  rulaa 
and  in  the  tamination  forms  and 
instructions  issued  by  the  PBGC  These 
amendments  conform  PBGCs 
regulations  to  OMB's  regulations 
implementing  the  Paperwork  Reduction 
Act 
EFFCClNEOMl:  Psbrany  1. 1983, 

FOR  FURTHER  aVORMATION  CONTACT 

Renae  R.  Hubbard,  Special  Counsel, 
Office  of  the  General  Counsel  (Code 
22000),  Penakm  Benefit  Guaranty 
Corporation,  2020  K  Street,  NW.. 
Washingloa.  DC  20006;  20^778-8850 
(202-778-1958  far  TTY  and  TDD). 
(These  are  not  toll-free  numbers.) 
SUPPLBKNTMIV  aVORMATION:  The 
Paperwork:  Reduction  Act  of  1980,  as 
amended  (44  U.S.C.  chapter  35) 
estabUshes  polidas  and  prooeduras  far 
controlling  tha  paperwork  burdens 
imposed  by  Feoeral  sgendea  on  the 
public  The  Act  vests  the  Office  of 
Managerasot  and  Budget  {"OMB")  widi 
regulatory  responsibility  over  theee 
btudens,  and  OMB  has  promulgated 
rules  on  the  clearance  of  collections  of 
information  by  Federal  agencies  (5  CFR 
part  1320). 

On  December  14, 1992,  the  Pension 
Benefit  Guaranty  Corporation  ("PBGC') 
pubUshed  in  the  Fadsral  Isgister  (57 
FR  59206)  final  rules  (29  CFR  parts  2616 
and  2617)  governing  the  voluntary 
termination  of  single-employer  pensioD 
plans  covered  by  HUe  IV  of  the 
Emplo)ree  Retirement  Income  Security 
Act  of  1974,  as  amended.  On  the  same 
day,  the  PBGC  published  s  notice  of  its 
request  for  approval  by  the  Office  of 
Management  and^Budget  ("OMB")  of 
the  information  collection  requirements 
in  the  final  regulations  and  in  the 
revised  termination  forms  and 
instructions  that  were  published  with 
the  notice  (57  FR  59129).  The  OMB  has 
approved  those  information  collection 
requirements. 

This  amendment  to  the  final 
regulations  adds  a  new  §  2616.10  to  29 
CFR  part  2616  and  a  new  $  2617.11  to 
29  CFR  part  2617  in  order  to  reflect 
OMB  approval  and  to  display  the  OMB 
control  number  in  eadi  regulation. 

Because  this  amendment  merehr 
reflects  OMB  approval  and  adds  tne 
OMB  control  number  to  these  rules  in 
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accordance  with  the  requirements  in  5 
CFR  1320.S(a)  and  1320.7(e)(2).  the 
PBGC  finds  that  notice  and  public 
procedure  on  this  rule  are  unnecessary 
and  that  good  cause  exists  for  making 
the  rule  effisctive  immediately.  See  5 
U.S.C  553. 

E.0. 12291  and  the  Regulatory 
Flexibility  Act 

The  PBGC  has  determined  that  this  is 
not  a  "major  rule"  for  the  purposes  of 
Executive  Order  12291  and  certifies,  as 
provided  in  section  605  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et  seq),  that  sections  603  and  604  do  not 
apply. 

List  of  Sobiects  in  29  CFR  Parts  2616 
and  2617 

Employee  benefit  plans,  Pension 
insurance,  Pensions,  and  Reporting 
requirements. 

In  consideration  of  the  foregoing,  the 
PBGC  is  amending  29  CFR  parts  2616 
and  2617  of  subchapter  C  of  chapter 
XXVI,  title  29  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  2616— DISTRESS 
TERMNATIONS  OF  SINGLE- 
EMPLOYER  PLANS 

1.  The  authority  citation  for  part  2616 
continues  to  read  as  follows: 

Authority:  29  U.S.Q  1302(bK3),  1341,  and 
1344. 

2.  Section  2616.10  is  added  to  read  as 
follows: 

12616.10    l»>fonnation  collection. 

The  information  collection 
requirements  contained  in  this  part  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1212-0036. 

PART  2617— STANDARD 
TERMINATIONS  OF  SINGLE- 
EMPLOYER  PLANS 

3.  The  authority  citation  for  part  2617 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(bK3).  1341,  and 
1344. 

4.  Section  2617.11  is  added  to  read  as 
follows: 

f  2617.11    Information  collection. 

The  information  collection 
requirements  contained  in  this  part  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1212-0036. 


Issued  in  Washington,  DC  this  27th  day  of 
January  1993. 

William  M.  OaHarda. 

Acting  Executive  Director,  Pension  Benefit 
Guaranty  Ck)rporation. 
(FR  Doc  93-2317  Filed  1-29-93;  8:45  am) 
■LUNQ  coot  TToa-ti-ai 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[IN1 1-2-6676;  FRL-4S58-2] 

Approval  and  Promulgation  of 
Impiainantation  Plana;  Indiana 

AGENCY:  United  States  Environmental 
Protection  Agency  (USEPA). 
ACnON:  Final  rule. 

SUMMARY:  USEPA  is  disapproving  a 
request  by  the  State  of  Indiana  to  revise 
its  State  implementation  Plan  (SIP)  for 
lead  to  include  fugitive  lead  control 
plans  for  number  of  sources.  Indiana  is 
required  to  submit  these  plans  pursuant 
to  the  SIP,  as  approved  in  USEPA's 
rulemaking  actions  on  April  19, 1988 
(S3  FR  12896)  and  on  October  3, 1988 
(53  FR  38719).  This  revision  request  was 
submitted  by  the  State  on  November  9, 
1989,  to  satisfy  the  requirements  of 
section  110  of  the  Clean  Air  Act.  A 
notice  proposing  disapproval  of  this  SIP 
revision  request  was  published  on 
October  23. 1992  (57  FR  48352). 
EFFECTIVE  DATE:  This  final  rulemaking 
becomes  effiactive  on  March  3, 1993. 
ADDRESSES:  Copies  of  the  SIP  revision 
request  and  USEPA's  analysis  are  - 
available  for  inspection  at  the  following 
address:  (It  is  recommended  that  you 
telephone  Rosanne  Lindsay  at  (312) 
353-1151,  before  visiting  the  Region  5 
Office.)  U.S.  Environmental  Protection 
Agency,  Region  5.  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard. 
Chicago,  IlUnois  60604. 

Written  comments  should  be  sent  to: 
J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section,  Regulation 
Development  Branch  (5AR-18J),  U.S. 
Environmental  Protection  Agency. 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

FOR  FUirrHER  INFORMATION  CONTACT: 
Rosanne  Lindsay,  Regulation 
Development  Branch,  Regulation 
Development  Section  (5AR-18J).  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604,  (312)  353-1151. 
8UPPI.EMENTARY  INFORMATION:  Presented 
below  is  an  historical  review  of  the 
State's  submittal.  The  State's  submittal 
and  USEPA's  detailed  evaluation  are 


available  for  inspection  at  the  USEPA 
Region  5  Office  Usted  above. 

On  April  19. 1988  (53  FR  12896).  and 
October  3. 1988  (53  FR  38719).  USEPA 
approved  most  of  Indiana's  SIP  for  lead, 
including  325  lAC  15-1.*  325  lAC  15- 
1-3  contains  a  requirement  for  certain 
lead  sources  to  suomit  operation  and 
maintenance  programs  and  fugitive  lead 
control  plans.  The  fugitive  lead  control 
plans,  which  are  to  be  contained  in 
revised  operating  permits,  were  to  be 
designed  to  minimize  emissions  of  lead 
^m  all  fugitive  emission  points.  The 
control  plans  were  also  to  include  good 
housekeeping  practices  for  the  cleanup 
of  spills  and  for  minimizing  emissions 
bom  loading  and  unloading  areas,  as 
applicable.  These  control  plans,  which 
were  submitted  to  USEPA  by  the  State 
for  approval  as  SIP  revisions,  are  the 
subjects  of  this  final  rulemaking. 

llie  sources  required  to  submit 
control  plans  imder  325  LAC  15-1 ' 
were: 
Refined  Metals  Corporation. 

Indianapolis 
Chrysler  Foundry.  Indianapolis 
Delco  Remy,  Division  of  General  Motors 

Corporation.  Muncie 
Oxide  and  Chemical  Corporation,  Brazil 
Hammond  Lead  Products,  Lead  Plant 

and  Halstab  Division.  Hammond 
Exide  Corporation.  Frankfort  and 

Logansport 
C  and  D  Power  Systems,  Attica 
Quemetco,  Incorporated,  Indianapolis 
U.S.S.  Lead  Refinery,  East  Chicago. 

Control  plans  were  developed  for  all 
of  the  above  companies,  except  for 
U.S.S.  Lead  Refinery  and  Quemetco.^ 

A  notice  proposing  disapproval  of  this 
SIP  revision  was  published  in  the 
Federal  Register  on  October  23, 1992 
(57  FR  48353).  The  public  comment 
period  closed  on  November  23. 1992. 
One  commentor  provided  comments  in 
response  to  USEPA's  proposed  rule,  as 
summarized  below.  USEPA's  response 
is  also  presented. 

Public  Comment 

Comment  1:  Hammond  Lead  Product 
(HLP)  does  not  wish  to  identify  a  list  of 


'  A  detailed  discussion  of  the  Indiana  lead  plan 
is  provided  in  the  April  19, 19S8  and  October  3, 
1968  Federal  Ragiater  notices. 

'Subsequent  to  USEPA's  approval  of  Indiana's 
Lead  rule  in  32S  LAC  Article  15,  Indiana  recodified 
this  rule  (and  its  other  air  pollution  control  rules) 
under  title  326.  USEPA  has  not  taken  action  on  this 
recodification  nor  on  subsequent  modifications  to 
326  lAC  ArUcle  15. 

'The  U.S.S.  Lead  refinery  facility  has  shut  down. 
Quemetco  is  currently  involved  in  litigation    . 
concerning  Indiana's  lead  rules  against  both  the 
State  and  USEPA.  See  Queiiietco  Inc.  v.  Air 
Pollution  Control  Board,  Case  No.  29C01-B80a- 
CP00S36  (Hamilton  Circuit  Court),  and  Quemetco. 
bic.  V.  USEPA.  No.  88-3129  (7th  Cir.) 
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potential  process  fugitive  emission 
sources,  as  requested  by  USEPA  in  the 
proposal,  and  refers  to  an  appendix  C  to 
the  HLP  plan  which  states:  "There  are 
no  points  of  fugitive  lead  dust 
emission(s)  into  the  ambient  air  from 
any  process  in  the  Lead  Plant". 
Likewise,  HLP  describes  a  particulate 
filtration  control  device  to  prevent 
fugitive  emissions  at  the  Halstab  plant, 
referred  to  in  an  appendix  D.  HLP  also 
mentions  the  following  statements  as 
providing  adequate  information  to  the 
State  and  EPA  regarding  fugitive  dust 

Sroblems:  "  'no  points  of  festive  lead 
ust  emissionlsf'  are  present  in  the  Lead 
plant"  and  "  '(ajll  (process)  sources'  in 
'  the  Halstab  facility  have  potential  to 
emit  fugitive  lead  dust  •  •  •" 

USEPA  Response:  USEPA  has  never 
received  the  Appendices  or  any 
documentation  to  substantiate  the 
statements  identified  above.  In  addition, 
USEPA  efforts  to  procure  such 
information  from  Indiana  have  not  been 
successhil.  Therefore,  USEPA  cannot 
consider  this  information. 

Comment  2:  HLP  states  that 
attachments  A  and  B  to  the  Company's 
fugitive  emission  control  plan  provide 
specific  measures  for  the  clean-up  of 
spills  occurring  outdoors,  in  various 
weather  conditions,  as  requested  by 
USEPA. 

USEPA  Response:  The  SIP  revision 
request  received  by  USEPA  contains  no 
reference  to  specific  clean-up  measures 
for  spills  in  various  weather  conditions. 
In  addition.  USEPA  efforts  to  acquire 
such  information  have  proven 
ujisuocessful. 

Comment  3:  In  response  to  USEPA's 
statement  of  plan  vagueness  in 
maintaining  outdoor  paved  surfaces, 
HLP  dtes  specific  procedures  for  the 
implementation  of  the  "prevention  of 
accumulation"  requirement  in  several 
sections  of  the  plan. 

USEPA  Response:  USEPA  has 
received  only  the  original  Appendices  A 
and  B  which  describe  trailer  loading 
operations  for  both  the  Lead  plant  and 
Halstab  division,  and  Enclosure  2,  a 
one-page  siunmary  of  the  fugitive  lead 
dust  control  program  and  the  operation 
and  maintenance  program.  The 
.references  made  by  HLP  regarding  full 
compUance  with  all  USEPA 
reqxiirements  are  not  substantiated. 
It  should  be  noted  that  USEPA's 
October  23, 1992  proposal  identified 
additional  deficiencies  in  the 
submission — both  general  and  company 
specific.  See  57  FR  48352-53.  Other 
than  the  HLP  comments  discussed 
above,  however,  no  other  comments 
have  been  received;  and  the  deficiencies 
remain. 


Final  Rulemaking  Action 

The  requirements  for  the  State  of 
Indiana  to  submit  an  enforceable  plan 
for  the  control  of  fugitive  dust  has  not 
been  met,  and  comments  provided  by 
HLP  have  not  been  substantiated  by 
documentation.  In  addition,  all  the 
other  deficiencies  identified  in  USEPA's 
October  23, 1992,  proposal  remain. 
Based  on  these  fects,  USEPA  is 
disapproving  the  November  9, 1989,  SIP 
revision  submitted  by  the  Indiana 
Department  of  Environmental 
Management. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 
This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989,  (54  FR  2214-2225). 
On  January  6, 1989,  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of  2 
years.  USEPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
Table  3  SIP  revisions.  The  OMB  has 
agreed  to  continue  the  temporary  waiver 
until  such  time  as  it  rules  on  USH'A's 

Under  5  U.S.C  605(b),  USEPA  must 
determine  the  impact  of  this  rule  on 
small  entitles.  Final  disapproval  of  this 
State  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  It  merely 
disapproves  the  incorporation  of  stated 
adopted  requirements  into  the  SIP.  It 
imposes  no  additional  reqiiirements. 

The  Clean  Air  Act  Amendments  of 
1990  were  enacted  on  November  15, 
1990,  PubUc  Law  101-549, 104  Stat 
2399.  codified  at  42  U.S.C  7401-7671q. 
Sections  191(a)  and  192(a)  of  the  1990 
Amendments  contain  new  requirements 
for  lead  nonattainment  areas  which  the 
State  is  in  the  process  of  addressing.  In 
addition,  section  193  of  the  1990 
Amendments  provides  that  each 
regulation,  standard,  rule,  notice,  order 
and  guidance  promulgated  or  issued  by 
USEPA  prior  to  the  Amendments' 
enactment  shall  remain  in  effect  (with 
certain  exceptions  not  relevant  here). 
This  Includes  the  SIP  requirement  for 
submittal  of  these  control  plans. 

List  (tf  Sd»}ects  in  40  CFR  Part  52 

Lead.  Reporting  and  recordkeeping 
requirements. 


Andiority:  42  U.S.C.  7401-7671(q). 

Dated  January  14, 1993. 
Valdas  V.  AdamkiM, 
I^gional  Adjmnistrator. 
[FR  Doc  93-2223  PUed  1-29-93;  8:45  am] 
MUMQCOOE( 


40  CFR  Part  266 

[EPA^OSW  m  M  6WM  Fm^-46S>-41 

Public  Meeting  on  the  Bolter  and 
Induetrial  Furnace  (BIF)  Regulation 

agency:  Environmental  Protection 

Agency  (EPA). 

ACnow:  Announcement  of  meeting. 

SUMMARY:  Pursuant  to  the  1984 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  to  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
EPA  promulgated  on  February  21, 1991, 
air  emissions  and  permit  standards  for 
boilers  and  industrial  furnaces  (BIFs) 
that  bum  hazardous  waste.  Since 
pubUcation  of  the  rule,  new  data  and 
information  have  been  generated  during 
implementation  of  the  rule.  As  a  resxilt. 
the  Agency  beheves  it  appropriate  to 
assess  the  current  state  of  the  BIF 
regulation  and  will  hold  a  roundtable 
disoission  on  the  BIF  regulation  on 
February  24  and  25, 1993.  The 
roundtable  is  aimed  at  those 
implementing  and  affected  by  the  BIF 
regulation,  and  is  intended  to  be  a 
forum  for  sharing  concerns  and 
information  rather  than  to  reach  broad 
consensus  on  solutions  or  serve  as 
formal  negotiations.  The  purpose  of  the 
roimdtable  is  to  hear  fit>m  persons  on 
what  is  working  or  not  working  in  the 
implementation  of  the  regulation,  and  to 
hear  ideas  about  what  can  be  done  to 

improve  the  regulation. 
The  piiblic  is  welcome  to  observe  the 

discussions  among  the  invited 

participants;  however,  these  meetings 

are  not  intended  as  public  hearings. 

DATES:  The  roundtable  will  be  held  on 

February  24  and  25, 1993  fit>m  8:30  a.m. 

to  5  p.m. 

ADDRESSES:  The  roundtable  will  be  held 

at  the  Sheraton  Crystal  Qty,  1800 

Jefferson  Davis  Highway,  Arlington.  VA. 

FOR  FURTHER  INFORMATION  CONTACT. 

Shiva  Garg  of  the  Waste  Treatment 

Branch,  Office  of  Solid  Waste,  at  (703) 

308-8459. 
Dated  January  22. 1993. 

Pradrk  D.  Oiananta, 

Acting  D^utyDinctor.  Waste  Management 

Division. 

(FR  Doc  93-2269  Filed  1-29-93:  8:45  am)   ^ 
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LEGAL  SERVICES  CORPORATION 
45  CFR  Part  1626 


Restrictions  on  Lagai 
AUana 


to 


agency:  Legal  Servicw  Corparatioii. 
ACTKM:  Final  rule. 

SUMMARY:  This  final  rule  amends 
regxUatiaiis  to  allow  the  use  of  Legal 
Services  Corporation  ("LSC")  funds  for 
the  representation  of  permanent 
amnesty  aUens,  i.e.,  aliens  Mrfao  have 
adjusted  their  status  to  that  of 
permanent  resident  alien  imder  the 
provisions  of  the  Immigration  and 
Nationality  Act  (•^NA'^. 
EFFECTIVE  DATE:  March  3. 1993. 
FOR  RiRTNER  MFORMATION  CONTACT: 
Victor  KL  Fortuiu),  General  Counsel, 
Legal  Services  Coiporation,  (202)  336- 
8810. 

SUrPLBIENTARY  MFORMATION:  On  April 
27, 1989.  LSC  published  at  54  FR 18111 
a  final  rule  which,  in  part,  prohibited 
LSC  recipients  from  representing 
permanent  amnesty  aliens  for  a  period 
of  fire  yaers  from  the  date  such  aliens 
received  their  temporary  resident  status. 
The  rule's  prohibition  on  sach 
representation  was  adopted  pursuant  to 
a  provision  in  the  1986  amendments  to 
the  INA  which  disqualified  amnesty 
aliens  fiom  being  eligible  for  "programs 
of  financial  assistance  fumisheid  under 
Federal  law  (whether  through  grant, 
loan,  guarantee,  or  otherwise)  on  the 
basis  of  firtancial  need."  8  U.S.C 


1255a(h).  Both  die  United  States 
Department  of  Justice  ("OOf)  and  LSC 
interpreted  the  prohitritian  as 
disquaUMng  amnesty  aliens  from  legal 
services  hmded  by  LSC  See  DOJ  Rule. 
54  FR  29434-29438  Quly  12, 1969). 

However,  the  amnesty  alien  provision 
of  LSCs  r\ile  was  diallenged  in  Federal 
court,  and  the  United  States  District 
Court  for  the  Northern  District  of 
California  issued  a  permanent 
injunction  against  implementation  of 
that  provision.  California  Rural  Legal 
Assistance,  Inc.  v.  Legal  Services  Corp., 
727  F.  Supp.  553  (N.D.  CaL  1989).  aff'd, 
917  F.2d  1171  (9th  Cir.  1990).  Due  to  the 
injunction  against  enforcement  of  the 
rule's  amnesty  alien  provision,  amnesty 
aliens  who  gain  permanent  resident 
status  remain  eligible  for  LSC-fonded 
lecal  assistance. 

LSC  thereafter  gave  notice  of  and 
requested  public  comment  on  its 
proposal  to  amend  the  rule  to  allow 
representation  of  permanent  amnesty 
aliens.  57  FR  33699  0uly  30. 1992).  LSC 
received  and  reviewed  eight  written 
public  comments,  all  in  favor  of  the 
amendment.  In  addition.  LSC's  Board  of 
Directors  and  the  Board's  Operations 
and  Regulations  Committee  heard 
public  ounment  at  meetings  in 
Minneapolis,  Minnesota,  on  September 
24, 1992:  Washington.  DC.  on  October 
19. 1992;  and  Lake  Buena  Vista.  Florida, 
on  December  7. 1992.  On  December  7, 
1992.  in  order  to  confarm  the  rule  to  the 
court  injunction  to  allow  representation 
of  permanent  amnesty  aliens  the  Board 
voted  to  amend  part  1626. 


List  ofSobjecta  in  45  CFR  Part  1626 

Aliens.  Legal  services.  Migrant  labor, 
Reporting  and  recordkeeping 
requirements. 

For  reasons  set  out  in  the  preamble, 
45  CFR  part  1626  is  amended  as  follows: 

PART  162S-RE8TRICT10NS  ON 
LEGAL  ASSISTANCE  TO  AUENS 

1.  The  authority  citation  for  part  1626 
continues  to  read  as  follows: 

Authority:  Sec.  1006(e):  Pub.  L  93-355. 88 
Stat.  378  (42  U.S.C  2996g(e)):  Pub.  L  9»- 
603, 100  Stat.  3417;  Pub.  L  100-459, 102 
Stat  2188. 

2.  Section  1626.4  is  amended  by 
revising  paragraph  (a)  introducttHv  text 
and  paragraph  (a)(1)  to  read  as  follows: 

116264    Allan  alatiM  and  eNgibmiy. 

(a)  Subject  to  all  other  eligibility 
requirements  of  the  Act.  an  ali«i  who  is 
present  in  the  United  States  and  who  is 
within  one  of  the  following  categories 
shall  be  eligible  for  legal  services: 

(1)  An  alim  lawfully  admitted  for 
permanent  residence  as  an  immigrant  as 
defined  by  section  1101(a)(20)  of  the 
Immigration  and  Nationality  Act 
(INA)(8U.S.Cll01(a)(20). 
•        •        •        •        • 

Dated:  Januaiy  27. 1993 
Victar  M.  Fortuno, 
General  Counsel. 

(FR  Doc  9^-2284  Filed  1-29-93: 8:45  am] 
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Proposed  Rules 


Th»s  section  o<  the  FEDERAL  REGISTER 
contains  notices  to  the  public  o<  the  proposed 
issuance  of  ories  and  regulations.  The 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  in  the 
rule  malting  prior  to  the  EicloptKX)  of  the  final 
rules. 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  ChaptM- 1 
[FRL-4558-9] 

Public  Meeting  on  the  Rulemaking  for 
the  Pulp,  Paper,  and  Papeft>oard 
Industry 

AGENCY:  Environmental  Protection 

Agency- 

ACTION:  Notice  of  public  iHeeting. 

SIMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  announcing 
a  public  meeting  regarding  regulations 
that  will  apply  to  the  pulp,  paper,  and 
papeiboard  industry.  The  regulations 
are  scheduled  to  be  proposed  in  October 
1993.  EPA  is  sponsoring  this  meeting  to 
report  on  the  status  of  regulatory 
development  and  to  gather  information 
and  ideas  from  interested  parties. 
DATES:  The  date  for  the  pubUc  meeting 
is  Wednesday.  February  24. 1993. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Omni  Durham  Hotel  and 
Convention  Center,  201  Foster  Street, 
Duiiiam,  NC  27701. 
FOR  RJRTHER  iNFORMATK>N  CONTACT: 
Wendy  Smith  at  U.S.  Environmental 
Protection  Agency— by  mail  at  WH-552. 
Office  of  Science  and  Technology,  401 
M  Street  SW.,  Washington,  DC  20460; 
by  telephone  at  (202)  260-7184. 
SUPPt-EMENTARY  INFORiyiATK>N:  EPA  is 
developing  effluent  limitations 
guidelines  and  standards  under 
authority  of  the  Clean  Water  Act  and 
maximum  achievable  control 
technology  standards  under  authority  of 
the  Clean  Air  Act.  The  Agency  is 
scheduled  to  propose  these  water  and 
air  regulations  in  October  1993. 

At  the  public  meeting  on  February  24, 
1993,  EPA  will  summarize  the 
regulatory  alternatives  and  present 
preliminary  impacts  of  the  technology- 
based  options. 

Rooms  are  being  offered  by  the  Omni 
Durham  Hotel  at  a  special  group  rate  if 
reservations  are  made  by  February  2, 
1993.  Reservations  and  other  hotel 


information  should  be  arranged  directly 
with  the  hotel  by  calling  (919)  683- 
6664.  In  order  to  receive  the  group  rate, 
individuals  must  identify  themselves  as 
associated  with  the  EPA  Pulp  and  Paper 
Public  Meeting;  additionally,  all  rooms 
must  be  guaranteed  by  a  credit  card  or 
one  night's  deposit. 

Inspection  of  Documents 

Meeting  materials,  including  a 
preliminary  agenda,  will  be  mailed  by 
EPA  approximately  one  week  prior  to 
the  meeting.  The  mailing  list  has  been 
compiled  from  previous  public  meeting 
attendees  and  by  requests.  Anyone 
wishing  to  be  added  to  the  mailing  list 
for  meeting  materials  may  contact 
Wendy  Smith  at  the  address  or  phone 
number  above. 

Dated:  January  19, 1993. 
Tudor  T.Davie*, 

Director.  Offkx  of  Science  and  Technology. 
[FR  Doc.  93-2270  Filed  1-29-93;  8:45  am] 
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40  CFR  Part  372 
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Sulfuric  Add  and  Hydrochloric  Acid; 
Toxic  Chemical  Release  Reporting; 
Community  Right-To-Know; 
Reopening  of  Comment  Period;  Notice 
of  Public  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTX)N:  Notice  of  reopening  of  comment 
period;  notice  of  public  meeting. 

SUMMARY:  This  notice  requests 
comments  on  issues  raised  by  public 
commenters  on  a  recent  proposal  to 
modify  the  listing  for  sulfuric  acid  on 
the  list  of  toxic  chemicals  that  are 
subject  to  reporting  under  section  313  of 
the  Emergency  Planning  and 
Community  Right-To-Know  Act  of  1986 
(HPCRA),  and  section  6607  of  the 
Pollution  Prevention  Act  of  1990  (PPA). 
The  original  comment  period  for  the 
sulfuric  acid  proposal  ended  September 
24, 1991;  the  comment  period  for  the 
sulfuric  add  proposal  is  reopened  for 
the  limited  purpose  of  requesting 
comment  on  these  issues.  EPA  intends 
to  reply  to  these  comments  when  it 
makes  its  final  determination  in  the 
sulfuric  acid  rulemaking  as  well  in  its 
determination  on  rulemaking  on 
hydrochloric  add  that  raises  similar 
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issues.  EPA  will  hold  a  l-<iay  pubbc 
meeting  to  discuss  issues  raised  by 
public  commenters  on  the  sulfuric  add 
proposal 

DATES:  Written  comments  must  be 
received  by  April  2, 1993.  The  public 
meeting  will  take  place  on  March  3, 
1993,  at  1  p.m.  and  adjourn  by  4  p.m. 
ADDRESSES:  Written  comments  must  be 
submitted  in  triplicate  to:  OPPT  Dodcet 
Qerk,  TSCA  PubUc  Docket  Office  (TS- 
793).  Environmental  Protection  Agency, 
Rm.  NE-G004,  401  M  St.,  SW., 
Washington,  DC  20460,  Attention: 
Docket  Control  Number  OPPTS-400066. 
The  pubUc  meeting  will  be  held  at  the: 
Environmental  Protection  Agency, 
Auditorium,  Education  Center,  401 M 
St.,  SW..  Washington.  DC  20460. 
FOR  FURTHER  MFORMATION  CONTACT: 
Maria  J.  Doa,  Petitions  Coordinator, 
Emergency  Planning  and  Community 
Right-to-Know  Information  Hotline. 
Environmental  Protection  Agency,  Mail 
Stop  OS-120. 401 M  St,  SW., 
Washington,  DC  20460,  Toll  free 
number.  800-535-0202,  Toll  number: 
703-920-9877.  TDD  Toll  free  number: 
800-553-7672,  TDD  Toll  number  703- 
486-3323. 

SUPPI-EMENTARY  INFORMATION: 

I.  Introduction 

A.  Statutory  Provisions 

Section  313  of  the  Emergency 
Planning  and  Community  Right-to- 
Know  Art  of  1986  (EPCRA)  requires 
certain  fadlities  that  manufarture, 
process  or  otherwise  use  toxic 
chemicals  to  submit  annual  reports  on 
releases  of  these  chemical  to  the 
environment  on-site  and  transfers  of  the 
chemicals  in  wastes  to  off-site  locations. 
Beginning  with  the  1991  reporting  year, 
these  fadlities  also  must  report  source 
reduction  and  recycling  data  under 
section  6607  of  the  Pollution  Prevention 
Art  (PPA). 

EPCRA  section  313  estabhshes  an 
initial  list  of  toxic  chemicals.  EPA  may 
add  a  chemical  to  or  delete  a  chemical 
from  the  list  in  accordance  with  criteria 
set  out  in  EPCRA  section  313(d)(2).  Any 
person  may  petition  EPA  to  add  or 
delete  a  chemical,  on  the  basis  of  the 
following  criteria  set  out  in  EPCRA 
sertion  313(d)(2): 

A  chemical  may  t>e  added  If  the 
Administrator  deteimines,  In  hit  judgment, 
that  there  is  suffident  evidence  to  establish 
any  one  of  the  following: 
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(A)  The  chemical  U  known  to  cauw  cr  cm 
.-^NiMnably  be  anticipated  to  cauM  tigDlficaat 
adverse  acute  human  health  eflecta  at 
concentration  levels  that  are  raaaoaably 
likely  to  exist  beyond  facility  tits  boundaries 
as  a  remit  of  continuoua,  or  6ecjueiit)y 
recuMng  releases. 

(B)  The  chemkal  is  known  to  caoae  or  can 
reasonably  be  antidpatBd  to  cniM  in 

hlllMW 

(i)  Cancer  or  teratogenic  efCects,  or 
(ii)  Serious  or  ixrevsnible— 

(I)  Reproductive  dysfunction, 

(II)  Nenrological  disorders, 

(ID)  HeritriHe  genetic  mutatkns.  or 

(IV)  Otber  chronic  hMdth  eflisctt. 

(Q  The  chemical  is  known  to  caote  or  can 
reasooabiy  be  antidpatad  to  cauaa.  bacMua 
of— 

(i)  Its  toxicity. 

(U)  Its  toxicity  and  pecsistencs  in  the 
enviroiunent.  or 

(iii)  Its  toxicity  and  tendency  to 
bioaccomulate  in  the  environment,  a 
significant  adverse  effect  oo  the  environment 
of  sufficient  sariouaaaas,  in  the  )udgament  of 
the  Administrator,  to  wanaat  reporting  under 
this  section. 

Within  180  days  after  receipt  of  a 
petition,  EPA  must  either  initiate  a 
rulemeking  to  add  or  delete  the 
chemical,  or  publish  an  explanation  of 
why  the  petitiaa  has  been  denied. 


B.  Backgrooad 

On  December  24, 1990.  EPA  received 
apetition  from  the  American  Cyanamid 
Company  to  modify  the  listing  of 
sulfiuic  add  by  requiring  reporting  only 
for  sulfuric  add  aerosols  and  deleting 
liquid  forms  of  sulfuric  add  from  the 
EPCRA  section  313  list.  EPA  lespoaded 
to  the  petition  by  proposing  to  delete 
non-a«rosol  forms  of  sulfuric  add  (July 
26,  1991.  56  PR  34l56).  Sinrilm^y,  on 
September  11, 1991,  EPA  receiv«d  a 
petition  from  BASF  Corporation,  E.  I.  du 
Pont  de  Nemours  and  Company, 
Monsanto,  and  Vulcan  Materials 
Company  to  modify  the  listing  of 
hydrochloric  add  by  reouiring  reporting 
only  of  eerosol  forms  of  nydnxdiloric 
add  and  deleting  other  forms.  EPA  is 
currentfy  reviewing  Ais  petition. 

n.  Request  for  Comments 

EPA  is  solidting  comments  on  a 
number  of  issues  raised  by  commenters 
in  the  sulfuric  add  rulemaking  that  also 
apply  to  hydrochloric  add.  EPA  intends 
to  use  the  response  to  comments  on 
these  issues  as  a  basis  for  its 
determinati<m  in  both  rulemakings.  EPA 
believes  this  approach  is  appropriate  for 
the  following  reasons:  (1)  Both 
chemicals  are  strong  mineral  adck;  (2) 
both  chemicals  can  pose  acute  human 
health  hazards  and  mvironmental 
hazards  that  are  directfy  related  to  the 
pH  of  the  sohitioo;  (3)  both  are  si^ifect 
to  regulation  \mder  a  variety  of 


environmental  statutes  primarily 
throtigh  pH  limits:  and  (4)  both 
chemicals  are  subject  to  acddental 
release  reporting  requirements  under 
provisions  other  than  EPCRA  section 
313. 

EPA  leqtiests  that  onnmentms 
provide  coodse  position  statements 
(with  supporting  examples  and  data  as 
approprkte)  that  focus  on  the  issues 
outlined  below.  EPA  acknowledges  that 
its  detarminatiiHi  on  these  issues  could 
afiiact  future  decisions  on  other 
chemicals  and  petitions.  However,  the 
Agency  believes  that  the  comments  will 
be  most  helpful  if  directed  primarify  to 
the  sulfuric  add  and  hydrochloric  add 
petitions. 

The  comment  period  for  the  sulfuric 
add  proposal  is  reopened  for  the 
limited  purpose  of  receiving  comment 
on  the  issues  outlined  below.  Comments 
relating  to  other  issues  will  not  be 
considered.  Commenters  who  have 
already  provided  detailed  comments  on 
the  sulfuric  acid  proposal  on  any  of 
these  issues  need  not  repeat  their 
comments  for  purposes  of  this 
document. 

A.  Regulatory  Controls  Under  Other 
Statutes 

To  what  extent  should  EPA  rely  on 
existing  regulatory  controls  under  other 
environmental  statutes  to  suppwt  a 
determination  that  continuous  or 
frequently  recurring  releases  of  sulfuric 
add  and  hydrochloric  add  are  unlikely 
to  cause  adverse  acute  human  health 
effects  or  significant  adverse 
environmental  effects? 

In  support  of  its  sulfuric  add 
proposal,  EPA  cited  requirements  under 
a  nimiber  of  environmental  statutes  that 
impose  controls  on  sulfuric  add 
releases.  These  indude  Clean  Water  Act 
(CWA)  pH  restrictions,  controls  on 
imderground  injection  under  the  Safo 
Drinking  Water  Act  (SDWA)  and 
Resource  Conservation  and  Recovery 
Ad  (RCRA),  and  RCRA  requirements 
governing  management  of  aqueous 
wastes  with  a  pH  of  less  than  or  equal 
to  2  Ouly  28, 1991,  56  FR  34157).  Some 
commenters  point  to  spedfic  examples 
of  incomplete  statutory  coverage  and 
docimiented  non-compliance.  They 
argue  that  EPA  cannot  rely  on  these 
controls  to  support  its  determinatian. 
For  example,  commenters  assert  that 
CWA  restrictions  do  not  apply  to  all 
industries  and  facilities  ana  that  there 
are  known  compliance  problems.  They 
also  maintain  that  adverse 
environmental  effects  could  result  bxan 
management  of  sulforic  add  wastes 
with  a  pH  greater  than  2,  which  are  not 
RCRA  hazanious  wastes.  Similariy, 
commaotars  contend  that  human 


exposures  to  suUuric  add  (e.g.,  Puhlidy 
Owned  Treatment  Woiks  (POTW) 
workers  that  are  exposed  to  sulfuric  add 
aerosols)  could  result  in  significant 
acute  himian  health  effects.  Anyone 
submitting  comments  on  this  issue 
should  provide  examples  and 
supporting  data,  if  appropriate. 

B.  Sufficiency  of  Evidence 

If  EPA  were  to  reconsider  its 
condtision  regarding  the  likelihood  of 
adverse  acute  numan  health  and 
environmental  effects  from  continuous 
or  frequently  recurring  releases  of  non- 
aerosol  forms  of  sulfuric  add,  what  type 
of  evidence  should  be  required  under 
EPCRA  sections  313(d)(2)(A)  and  (C)  to 
support  a  determination  that  this 
chemical  meets  the  listing  critoria?  The 
questions  that  follow  directly  address 
sulfuric  add  because  the  discussion 
below  is  besed  on  infbrmaticm  presoited 
by  commenters  on  the  sulfuric  add 
proposaL  These  questions  may  apply  to 
hyckochloric  add  as  well  to  the  extent 
that  commenters  provide  comparable 
information  with  respect  to 
hydrochloric  add. 

1.  Adverse  acute  human  health 
effects.  Sulfiuic  add  is  acutely  toxic. 
However,  EPA's  proposal  conduded 
that  EPCRA  section  313(d)(2)(A)  is  not 
met  because  it  is  unlikely  that  persons 
wiU  be  exposed  to  acutely  toxic 
concentration  levels  beyond  fadlity 
boundaries  as  a  result  of  continuous  or 
frequently  recurring  releases  (July  26, 
1991, 56  FR  34158).  In  response,  some 
commenters  argue  that  e^qwsures  to 
workers,  including  POTW  employees 
and  emergency  response  personnel  that 
respond  to  transportation  inddents, 
should  be  considered  in  the 
determination.  Is  this  type  of  evidence 
sufficient  to  meet  the  criteria  under 
EPCRA  sedion  313(d)(2KA)? 

2.  Adverse  environmental  effects.  The 
sulfiiric  add  proposal  concluded  that 
non-aerosol  forms  of  sulfuric  add  do 
not  meet  the  environmental  listing 
criteria  because  they  cannot  reesfmabfy 
be  antidpated  to  cause  a  significant 
adverse  efiiact  on  the  environment  of 
suffident  seriousness  to  warrant 
reporting.  Some  commenters  note  that 
sulfuric  add  can  leach  metals  &t>m  soil 
into  surface  and  ground  waters  and  can 
have  indired  toxic  efiiects  on  plants  due 
to  soil  addification.  They  also  contend 
that  non-compliance  with  CWA  pH 
restrictions  can  be  lethal  to  frmh  water 
organisms.  Other  commenters  provide 
examples  of  add  disposal  methods  that 
could  present  an  environmental  hazard 
(e.g.,  disposel  in  pits).  Is  this  t3rpe  of 
information  suffident  to  support  listing? 
If  not.  what  additional  evidence  would 
be  sufficient?  (Coounents  regarding 
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damage  from  accidental  releases  are 
discussed  below.)  Should  EPCRA 
reporting  be  used  to  deal  w^th  non- 
compliance issues? 

C  Accidental  Releases 

Should  accidental  releases  of  non- 
aeraeol  forms  of  sulfuric  add  and 
hydrochloric  add  be  considered  in  the 
determination  of  whether  these 
chemicals  meet  the  environmental 
listing  criteria  under  EPCRA  section 
313(d)(2)(C)? 

In  its  sulfuric  add  proposal  EPA 
determined  that  non-aerosol  iaaas  of 
sulfuric  add  do  not  meet  the 
environmental  listing  criteria,  based  on 
a  finding  that  "there  is  no  evidence  that 
non-aerosol  sulfuric  add  releases  cause 
adverse  effects  to ...  the  environment 
under  ordinary  exposure  scenarios" 
(July  26, 1991.  56  FR  34158).  Soriie 
commenters  on  the  sulfuric  add 
proposal  agree  with  this  finding, 
asserting  that  the  purpose  of  EFCRA 
section  313  is  to  establish  an  inventory 
of  routine  chemical  emissions.  Others 
take  the  position  that  this  determination 
does  not  meet  the  requirements  of  the 
statute.  In  particular,  one  commenter 
argues  that  EPCRA  secUon  313(d)(2)(C) 
requires  EPA  to  consider  the 
significance  of  "adverse  environmental 
impacts  that  occur  accidentally  during 
normal  business  operations  (such  as 
excursions  from  pH  limits  in  permits), 
in  addition  to  the  environmental 
impacts  that  occur  during  routine 
operations."  To  support  this 
interpretation,  the  commenter  points 
out  that  although  EPCRA  section 
313(d)(2)(A)  contains  the  limiting 
phrase  "continuous,  or  frequently 
recurring,  releases."  EPCRA  secticm 
313(d)(2)(C)  does  not 

EPA  solidts  comment  on  the 
following  issues:  Does  EPCRA  section 
313(d)(2)(C)  require  EPA  to  take 
acddental  releases  into  account?  If  so, 
what  approadi  to  considering  acddental 
releases  would  be  most  consistent  with 
the  statutory  purpose  and  provide  the 
most  useful  information  to  the  public? 
For  example,  what  types  of  releases 
should  be  considered  (e.g.,  all  non- 
routine  releases  Induding  catastrophic 
releases  or  only  acddents  that  occur 
diiring  normal  business  operations)?  Is 
the  evidence  relating  to  environmental 
damage  from  acddental  releases  of 
sulfuric  add  and  hydrochloric  add 
suffident  to  condude  that  the 
environmental  criteria  are  met  (i.e.,  that 
the  efiiacts  are  of  suffident  seriousness 
to  warrant  reporting  for  these 
chemicals)? 


D.  Release  Reputing  Under  Other 
Statutes 

What  is  the  relevance  of  release 
reporting  under  other  statutory 
provisicms  to  the  issue  of  wdiether  non- 
aerosol  forms  of  hydrochloric  add  and 
sulfuric  add  meet  the  listing  criteria? 
EPA's  sulfuric  add  proposal  indicated 
that  if  the  sulfuric  add  listing  were 
modified  to  indude  only  aerosol  forms, 
no  meaningful  information  would  be 
lost.  Reporting  would  still  be  required 
under  section  103  of  the  Comprebansive 
Environmental  Response. 
Compensation,  and  Liability  Ad 
(CERCLA)  and  EPCRA  section  304  for 
releases  of  non-aerosol  forms  of  these 
adds  equaling  or  exceeding  the 
reportable  quantity.  Although  many 
commenters  agree  with  this  conduision, 
others  comment  that  source  reduction 
information  required  by  the  PPA  would 
be  lost;  that  acddental  release  of  less 
than  the  reportable  quantity  would  not 
be  reported  imder  CERCLA  or  EPCRA; 
and  that  information  reported  under 
other  statutory  provisions  is  not  as 
accessible  as  information  reported 
under  EPCRA  section  313.  EPA  asks  for 
comment  on  whether  and  how  EPA 
should  factor  considerations  relating  to 
reporting  under  other  statutes  into  its 
determination  on  sulfuric  add  and 
hydrochloric  add  under  EPCRA  section 
313(d)(2).  EPA  spedfically  requests 
comments,  Mrith  rationale,  on  whether 
and  how  the  purposes  and  mandates  of 
the  PPA  should  be  fadored  into  the 
determination  imder  EPCRA  section 
313(dK2). 

E.  Listing  Options 

EPA  is  aware  that  the  data  colleded 
on  releases  and  transfers  of  the  non- 
'  aerosol  forms  of  the  mineral  acids  do 
not  accurately  represent  the  hazards  that 
may  result  from  non-routine  releases.  If 
EPA  were  to  determine  that  modifying 
the  listings  for  sulfuric  add  and 
hydrochloric  add  is  not  justified,  what 
oUier  options  that  would  provide  better 
information  to  the  public  should  EPA 
consider?  For  example,  as  the  toxidty 
and  corrosivity  of  mineral  adds  are  due 
to  addity.  which  is  measured  by  pH. 
should  EPA  consider  creating  a  pH 
category  that  would  captiue  information 
on  ad^c  releases?  Should  EPA  define 
such  a  category  so  that  all  addic 
releases  are  reportable  or  should  this 
category  be  limited  to  only  addic 
releases  from  mineral  adds?  RaUier  than 
modify  the  sulfuric  add  and 
hydrochloric  add  listings,  should  EPA 
propose  the  addition  of  form  elements 
that  capture  information  on  pH  and 
duration  of  release?  The  creation  of  a  pH 
category  or  the  addition  of  form 


elements  may  also  apply  to  other 
mineral  adds  (La.,  phosphoric  add  and 
nitric  add)  listed  undw  EPCRA  sectioo 
313.  EPA  requests  that  commenters 
address  the  applicability  of  these 
options  to  all  mineral  adds  listed  under 
EPCRA  section  313. 

IIL  PubUc  Meetiiig 

EPA  will  hold  a  1-day  public  meeting 
to  discuss  the  issues  presented  above. 
The  tentative  agenda  for  this  public 
meeting  will  include  a  discussion  of  the 
issues  presented  above  in  the  order 
given,  and  a  presentation  of  analyses 
conducted  on  releases  to  surface  waters 
of  sulfuric  add  and  hydrochloric  add 
reported  to  the  Emergency  Response 
Notification  System. 

Scheduling  of  oral  statements  will  be 
on  a  first  oome  first  served  basis  by 
calling  the  number  listed  under  TOR 

FURTHER  MPORMATION  CONTACT.  All 

Statements  virill  be  made  part  of  the 
public  record  and  will  be  considered  in 
the  development  of  the  final  rule  on  the 
EPCRA  section  313  petition  to  delete 
non-aerosol  forms  of  sulfuric  add  and 
in  the  review  of  the  EPCRA  section  313 

dtion  to  delete  non-«erosol  forms  of 
rochlorlc  add. 

Uat  of  Sdb^ects  in  40  OH  Part  372 

Chemicals,  Community-right-to-know, 
Environmental  protection,  Reporting 
and  recordkeeping  requirements.  Tudc 

rhamiraU. 

Dated  January  12. 1003. 
Mark  A.  Grawweod. 

Director.  Office  ofFoUutioa  Pnnatioa  aad 
Toxics. 

[FR  Doc  9i-\S0a  Filed  1-20-93;  8:45  iral 
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LEGAL  SERVICES  CORPORATION 
45CFRP«t1607 

GkMfMninQ  Booms 

AGENCY:  Legal  Services  Corporation. 
ACTK)N:  Withdrawal  of  proposed  rule. 

SUMMARY:  This  document  withdraws 
proposed  amendments  to  45  CFR  part 
1607,  which  prescribes  requirements  for 
governing  bodies  of  the  Legal  Services 
Corporation's  ("LSC"  or  "O^poration-) 
redpients.  This  withdrawal  implements 
congressional  intent  that  the 
Corporation  not  impose  the  proposed 
rule's  requirements  on  redpient 
governing  bodies. 
EFFECITVE  DATE:  February  1, 1903. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 

Victor  M.  Fortuno,  General  Counsel 
Legal  Services  Coipwation,  (202)  33&- 
6810. 
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SUPPiaiENTARY  MRMMATION:  On 
October  19. 1987.  LSC  published 
proposed  amendments  to  45  CFR  part 
1607,  which  sets  out  requirements  for 
the  governing  bodies  of  its  recipients. 
See  52  FR  38900  (Oct.  19. 1987).  The 
Operations  and  Regulations  Committee 
("Committee")  of  the  Corporation's 
Board  of  Directors  ("Board")  held 
hearings  on  the  proposed  changes  on 
November  20, 1987,  and  on  January  28- 
29, 1988,  and  the  Board  held  hearings 
on  February  26. 1988. 

While  the  revisions  were  still  under 
consideration,  Congress  included  a 
proviso  in  LSC's  FY  1988 
appropriations  act,  Public  Law  100-202. 
101  Stat  1329-33  (1987).  which 
prohibited  the  Corporation  from 
imposing  requirements  on  recipient 
govermng  bodies  that  are  additional  to, 
or  more  restrictive  than,  the  provisions 
of  section  1007(c)  of  the  LSC  Act. 
Although  the  LSC  Board  voted  to  accept 
several  of  the  proposed  revisions,  the 
revisions  were  never  published  as  final, 
in  part  due  to  the  fact  that  each 
subsequent  appropriations  act  has 
included  the  restrictive  proviso. 

Due  to  the  consistent  use  of  this 
restriction  in  LSC's  appropriations  acts. 
LSC  gave  notice  of  and  requested  public 
comment  on  its  consideration  of 
whether  to  withdraw  the  proposed 
amendments  to  therule.  57  FR  33697 
(July  30. 1992).  LSC  received  and 
reviewed  eight  written  public 
comments.  In  addition,  pubUc 
comments  were  heard  variously  by  the 
Committee  and  the  Board  in 
Minneapolis,  Minnesota,  on  September 
24. 1992;  Washington,  DC.  on  October 
19, 1992;  and  Lake  Buena  Vista,  Florida, 
on  December  7, 1992.  Generally,  the 
comments  favored  the  proposal  to 
withdraw,  althoiigh  most  stated  that  the 
proposed  withdrawal  was  ill-timed  due 
to  Congress'  then  pending  consideration 
of  LSC's  reauthorization  legislation.  On 
December  7, 1992.  the  Board  voted  to 
withdraw  the  proposed  amendments. 
Therefore;  for  the  foregoing  reasons,  the 
Corporation  is  withdrawing  the 
proposed  amendments  to  the  rule  as 
published  at  52  FR  38900  (Oct  19, 
1987). 

Dated:  January  27, 1993. 
Victor  M.  Fortnao, 
General  Counsel. 

[FR  Doc  93-2287  Filed  1-29-93;  8:45  am) 
■LUNQ  cooe  Toao-m-M 


45  CFR  Part  1609 

FM-Q«n«rating  CasM 

AGENCY:  Legal  Services  Corporation. 


ACTION:  Withdrawal  of  proposed  rule. 

SUMMARY:  This  document  withdraws 
proposed  amendments  to  45  CFR  part 
1609,  which  governs  acceptance  of  fee- 
generating  cases  by  the  Legal  Services 
Corporation's  ("LSC")  recipients,  to 
reflect  congressional  intent  that  LSC 
grantees  not  be  8ub)ect  to  any 
amendments  to  part  1609  that  were  not 
in  operational  eniact  on  October  1, 1988. 
EFfECnVE  DATE:  February  1, 1993. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Victor  M.  Fortuno,  General  Counsel, 
Legal  Services  Corporation,  (202)  336- 
8810. 

SUPPLEMENTARY  MFORMATKM:  The  Legal 
Services  Corporation  pubhshed  at  52  FR 
50982  (Dec.  19, 1988)  proposed 
amendments  to  45  CFR  part  1609,  LSC's 
regulation  governing  LSC  recipients' 
acceptance  of  fee-generating  cases.  The 
Committee  on  Operations  and 
Regulations  ("CommiUee")  of  LSC's 
Board  of  Directors  ("Board")  heard 
public  comment  on  the  proposed 
regulation  on  January  20, 1989,  at  its 
meeting  in  Raleigh,  North  Carohna.  At 
that  time,  the  Committee  voted  to 
recommend  to  the  Board  a  revised 
version  of  part  1609.  On  January  27, 
1989,  at  its  meeting  in  Washington,  DC, 
the  Board  considered  the  Committee 
reconunendation  but  deferred  action 
until  the  next  Board  meeting,  which  was 
held  on  March  3. 1989,  in  Atlanta, 
Georgia.  At  the  March  meeting,  the 
Board  voted  to  accept  the  Committee 
recommendation  with  amendments. 

The  revisions,  however,  were  never 
published  as  final,  largely  due  to  a 
congressional  prohibition  against  their 
implementation  that  first  appeared  in 
LSC's  FY  1990  appropriations  act. 
Public  Law  101-162. 103  Stet  1036-37 
(1989).  This  prohibition,  which  has 
been  retained  in  all  subsequent 
appropriations  acts  covering  LSC, 
provides  that  LSC  grants  and  contracts 
shall  not  be  subject  to  any  amendments 
to  regulations  relating  to  fee-generating 
cases  (45  CFR  part  1609)  not  in 
operational  effect  on  October  1, 1988. 
See  Public  Law  102-140, 105  Stat  824 
(1991),  incorporating,  Public  Law  101- 
515. 104  Stat  2153  (1990). 

Due  to  the  consistent  use  of  this 
restriction  in  LSC's  appropriations  acts 
since  FY  1990.  LSC  gave  notice  of  and 
requested  public  comment  on  its 
consideration  of  whether  to  withdraw 
the  proposed  amendments  to  the  rule. 
57  FR  33698  (July  30, 1992).  LSC 
received  and  reviewed  eight  written 
public  comments.  In  addition,  public 
comments  were  heard  variously  by  the 
Committee  and  the  Board  in 
Minneapolis,  Minnesota,  on  September 


24, 1992;  Washington,  DC,  on  October 
19, 1992;  and  Lake  Buena  Vista,  Florida, 
on  December  7. 1992.  Generally,  the 
comments  favored  the  proposal  to 
withdraw,  although  most  stated  that  the 
proposed  withdrawal  was  ill-timed  due 
to  Congress'  then  pending  consideration 
of  LSC's  reauthorization  legislation.  On 
December  7, 1992,  the  Boani  voted  to 
withdraw  the  proposed  amendments  in 
order  to  conform  to  Congress'  intent  that 
LSC  not  impose  the  proposed 
restrictions  on  LSC  recipients. 
Therefore,  for  the  foregoing  reasons. 
LSC  is  withdrawing  the  proposed 
amendments  to  the  rule  as  published  at 
52  FR  50982  (Dec  19, 1988). 

Dated:  January  27, 1993. 
Vktor  M.  Fortmio, 

General  Counsel. 

[FR  Doc.  93-2286  Filed  1-29-93;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1180 

[Ex  Pwto  No.  282  (8ub-No.  18)] 

Railroad  Conadidation  Procaduraa: 
Claaa  Examptton  for  Tranaactiona 
Within  a  Corporata  Family 

AGENCY:  Interstate  Conunerce 

Commission. 

ACTION:  Proposed  rule;  discontinuance 

of  proceeding. 

SUMMARY:  This  proceeding  was 
instituted  to  consider  maUng  the  rail 
carrier  corporate  family  class  exemption 
appUcable  to  all  intrafamily  transactions 
proposed  under  49  U.S.C.  11343  that 
would  not  result  in  adverse  changes  in 
service  levels.  After  comments  were 
filed,  the  Commission  considered  the 
proposed  modification  but  failed  to 
obtain  a  majority  vote  either  in  support 
of.  or  in  opposition  to,  the  proposal. 
Accordingly,  for  lack  of  majority,  the 
proceeding  is  being  discontinued. 
DATES:  This  proceeding  is  discontinued 
on  February  1, 1993.  l^e 
discontinuance  of  this  proceeding  does 
not  constitute  a  substantive  rule.  It 
simply  preserves  the  status  quo,  and 
therefore  it  does  not  require  a  30-day 
delay  in  the  effective  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  927-5660, 
[TDD  for  hearing  impaired:  (202)  927- 
5721]. 

SUPPLEMENTARY  MFORMATUN:  The  49 
CFR  1180.2(dK3)  corporate  family  class 
exemption  exempts  from  the  prior 
approval  requirements  of  49  U.S.C 
11343  et  seq.  "lt]ransactions  within  a 


corporate  femily  that  do  not  resiilt  in 
adverse  changes  in  service  levels, 
significant  operational  changes,  or  a 
change  in  the  competitive  balance  writh 
carriers  outside  the  corporate  femily." 
In  a  decision  served  Augiist  6, 1992, 
57  FR  34891  (August  7,  1992),  we 
proposed  to  modify  this  class  exemption 
to  exempt  "(tlransactions  within  a 
corporate  family  that  do  not  result  in 
adverse  changes  in  service  levels." 

Comments  with  respect  to  this 
proposal  have  been  filed  by  the 
Association  of  American  Railroads  and 
its  member  railroads,  The  American 
Short  Line  Railroad  Association,  and 
Patrick  W.  Simmons,  for  and  on  behalf 
of  the  Illinois  Legislative  Board  of  the 
United  Transportation  Union. 


We  have  considered  the  proposal,  but 
have  been  unable  to  reach  a  majority 
decision  with  respect  to  the  disposition 
thereof.  Accordingly,  for  lack  of  a 
majority,  we  are  (hscontinuing  the 
proceeding. 

Environmental  and  Energy 
Considerations 

This  action  will  not  significantly 
affect  either  the  quaUty  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Regulatory  Flexibility  Analysis 

This  action  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

/( is  ordered: 

This  proceeding  is  discontinued. 


Decided:  January  19, 1993. 

By  the  Commission,  Chairman  Philbin, 
Vice  Chaimian  McDonald,  Commlssionen 
Simmons  and  Philllpt.  Chairman  Phllbln  and 
Commissioner  Phillips  voted  to  modify  tin 
onporate  family  clan  exemption  a<  propoeed 
in  the  deciskm  served  August  6, 1992.  Vies 
Chairman  McDonald  and  Cammimioam 
Simmons  voted  to  reject  the  proposed 
modification. 
Sidney  L.  Strickland.  Jr., 
Secretary. 

(FR  Doc  93-2267  Filed  l-2»-93:  8:4S  am] 
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Notices 


Federal  Regiater 

Vol.  58.  No.  19 

Monday,  February  1,  1993 


Thia  sactjoo  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  {u«  applicable  to  the 
public,  ^4otices  ot  hearings  and  Investigations, 
comcnittee  meetir>gs,  agency  dedsiorra  and 
ruHrigs,  delegations  of  authority,  filir>g  o( 
petitions  and  applications  arxi  agency 
statements  o(  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  COMMERCE 

Foraign-Trada  Zone*  Board 
[Ordw  No.  628] 

Resolution  and  Older  Approving  the 
Application  of  the  City  of  Palmdaie, 
CA,  for  a  Foreign-Trade  Zor>e  in 
Paimdale  (Los  Angeles-Long  Beach 
Customs  Port  of  Entry  Area) 

Resolution  and  Order 

Pursuant  to  the  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-«lu). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Resolution 
and  Order: 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application 
of  the  City  of  Paimdale,  California,  filed 
with  the  Foreign-Trade  Zones  (FTZ) 
Board  (the  Board)  on  November  6, 1991, 
requesting  a  grant  of  authority  to 
establish  a  general-purpose  foreign-trade 
zone  at  sites  in  the  City  of  Paimdale, 
Cahfomia,  adjacent  to  the  Los  Angeles- 
Long  Beach  Customs  port  of  entry,  the 
Board,  finding  that  the  requirements  of 
the  Act  and  the  Board's  regulations  are 
satisfied,  and  that  the  proposal  is  in  the 
public  interest,  approves  the 
application. 

Approval  is  subject  to  the  FTZ  Act 
and  the  FTZ  Board's  regulations  (as 
revised,  56  FR  50790-50808,  10/8/91), 
including  §  400.28.  The  Secretary  of 
Commerce,  as  Chairman  and  Executive 
Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority 
and  appropriate  Board  Order. 

Whereas.  By  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment  *  *  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-«lu)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 


grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  The  City  of  Paimdale, 
Cahfomia  (the  Grantee),  has  made 
application  (filed  11-6-91.  FTZ  Docket 
85-91,  57  FR  2250, 1/21/92)  to  the 
Board,  requesting  the  establishment  of  a 
foreign-trade  zone  at  sites  in  Paimdale, 
adjacent  to  the  Los  Angeles-Long  Beach 
Customs  port  of  entry; 

Whereas,  Notice  oi  said  application 
has  been  given  in  the  Federal  Register 
and  public  comment  has  been  invited; 
and 

Whereas,  The  Board  has  found  that 
the  requirements  of  the  Act  and  Board's 
regulations  are  satisfied,  and  that 
approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore.  The  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing  a  foreign-trade  zone, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Zone  No.  191,  at  the 
sites  described  in  the  application, 
subject  to  the  Act  and  the  Board's 
regulations  (as  revised,  56  FR  50790- 
50808.  10-8-91),  including  §  400.28. 

Signed  at  Washington,  DC,  this  15th  day  of 
January  1993. 

Foreign-Trade  Zones  Board. 

BailMra  H.  Franklin, 

Secretary  of  Commerce,  Chairman  and 
Executive  Officer. 

Attest: 
John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  93-2152  Filed  1-29-93;  8:45  am] 

MUJNO  CODE  36tO-D8-H 


[Docket  (A28c3)-2-^] 

Foreign-Trade  Subzone  29C— 
Louisville,  KY;  General  Electric  Co. 
Compressors  for  Refrigerators  and 
Room  Air  Conditioners 

Coirertjon 

In  notice  document  93-547  beginning 
on  page  3532  in  the  issue  of  Monday, 
January  11, 1993,  make  the  following 
correction: 

On  page  3532,  in  the  third  paragraph 
of  the  notice,  the  second  sentence  and 
the  text  preceding  the  parenthetical 
phrase  in  the  third  sentence  should 
read: 

.  .  .  While  compressors  are  among 
the  items  sourced  abroad,  they  were  not 


included  in  that  list.  GE  has  now 
notified  the  Board  that  it  wishes  to 
admit  the  compressors ... 

Dated:  January  21, 1993. 
John  J.  Da  Ponte,  Jr., 
Executive  Secretary. 

(FR  Doc.  93-2180  Filed  1-29-93;  8:45  am) 
BIUJNQ  COOe  3810-OS-H 


[Order  No.  616] 

Resolution  and  Order  Approving  the 
Application  of  the  Kent,  Ottawa, 
Muskegon  Foreign  Trade  Zone 
Authority  for  a  ForeigrvTrade  Zone; 
Counties  of  Kent,  Ottawa  and 
Muskegon,  Ml  (Grand  Rapids  Customs 
Port  of  Entry  Area) 

Resolution  and  Order 

Pursuant  to  the  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-61u), 
the  Foreign-Trade  Zones  (the  Board) 
adopts  the  following  Resolution  and 
Order: 

The  Board,  having  considered  the 
matter,  hereby  orders: 

After  consideration  of  the  application 
of  the  Kent,  Ottawa,  Muskegon  Foreign 
Trade  Zone  Authority,  filed  with  the 
Foreign-Trade  Zones  (FTZ)  Board  (the 
Board)  on  September  27, 1991,  and 
amended  on  September  17, 1992  (to 
delete  one  proposed  site),  requesting  a 
grant  of  auUiority  to  establish  a  general- 
purpose  foreign-trade  zone  at  sites  in 
the  Counties  of  Kent,  Ottawa  and 
Muskegon,  Michigan,  adjacent  to  the 
Grand  Rapids  Customs  port  of  entry,  the 
Board,  finding  that  the  requirements  of 
the  Foreign-Trade  Zones  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest,  approves  the  application,  as 
amended. 

Approval  is  subject  to  the  FTZ  Act 
and  the  FTZ  Board's  regulations  (as 
revised,  56  FR  50790-50808, 10/8/91), 
including  §  400.28.  The  Secretary  of 
Commerce,  as  Chairman  and  Executive 
Officer  of  the  Board,  is  hereby 
authorized  to  issue  an  appropriate 
Board  Order. 

Grant  of  Authority 

Whereas,  By  an  Act  of  Congress 
approved  Jime  18, 1934,  an  Act  "To 
provide  for  the  establishment  *  •  •  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 


encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  The  Kent,  Ottawa, 
Muskegon  Foreign  Trade  2k)ne 
Authority  (the  Grantee),  an 
intergovernmental  public  corporation, 
has  made  application  (filed  9-27-01, 
FTZ  Docket  57-91,  56  FR  51372, 10-11- 
91)  to  the  Board,  requesting  the 
establishment  of  a  foreign-trade  zone  at 
sites  in  the  Counties  of  Kent,  Ottawa 
and  Muskegon,  Michigan,  adjacent  to 
the  Grand  Rapids  Customs  port  of  entry; 

Whereas,  Tne  applicant  amended  the 
application  on  September  17, 1992,  to 
remove  proposed  Site  3  from  the 
request; 

Whereas,  Notice  of  said  application 
has  been  given  in  the  Federal  Register 
and  public  comment  has  been  invited; 
and. 

Whereas,  The  Board  has  foimd  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  amended 
application  is  in  the  pubUc  interest; 

Now,  therefore.  The  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing  a  foreign-trade  zone, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Zone  No.  189,  at  the 
sites  described  in  the  application,  as 
amended,  subject  to  the  Act  and  the 
Board's  regulations  (as  revised,  56  FR 
50790-60808, 10-8-91),  including 
§  400.28. 

Signed  at  Washington,  DC,  this  ISth  day  of 
January  1993. 
Foreign-Trade  Zones  Board. 

Barbara  H.  Franklin, 

Secntaxy  of  Commerce,  Chairman  and 
Executive  Officer. 

Attest: 
John  |.  Da  Ponte,  Jr., 
Executive  Secretary. 
IFR  Doc.  93-2154  Filed  1-2JM>3;  8:45  am] 

BtUJNOCOOC  3610-OS-M 


[Ontar  No.  622] 

Resolution  and  Order  Approving  the 
Appltcation  of  the  City  and  County  of 
Butte-Silver  Bow  for  a  Foreign  Trade 
Zone  In  Butte-Sihwr  Bow,  Ml 

Resolution  and  Order 

Pursuant  to  the  authority  under  the 
Foreign-Trade  Zones  Act  of  Jime  18, 
1934,  as  amended  (19  U.S.C  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Resolution 
and  Order: 


The  Board,  having  considered  the 
matter,  hereby  ordere: 

After  consideration  of  the  application 
of  the  City  and  County  of  Butte-Silver 
Bow,  Montana,  filed  with  the  Foreign- 
Trade  Zones  (FTZ)  Board  (the  Board)  on 
February  27, 1992,  requesting  a  grant  of 
authority  for  a  general-purpose  foreign- 
trade  zone  in  Butte-Silver  Bow, 
Montana,  within  the  Butte  Customs  port 
of  entry,  the  Board,  finding  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  are  satisfied,  and  that  the 
proposal  is  in  the  public  interest, 
approves  the  application. 

Approval  is  subject  to  the  FTZ  Act 
and  the  FTZ  Board's  regulations  (as 
revised,  56  FR  50790-50808, 10/8/91), 
including  §  400.28.  The  Secretary  of 
Commerce,  as  Chairman  and  Executive 
Officer  of  the  Board,  is  hereby 
authorized  to  issue  a  grant  of  authority 
and  appropriate  Board  Order. 

Grant  of  Authority 

Whereas,  By  an  Act  of  Congress 
approved  June  18, 1934,  an  Act  "To 
provide  for  the  establishment  *  •  *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  conunerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C 
8la-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas.  The  City  and  County  of 
Butte-Silver  Bow  (the  Grantee),  a 
Montana  public  corporation,  has  made 
appUcation  (filed  2-27-92,  FTZ  Docket 
5-92,  57  FR  8293,  3-9-92)  to  the  Board, 
requesting  the  estabUshment  of  a 
foreign-trade  zone  in  Butte-Silver  Bow, 
Montana,  within  the  Butte  Customs  port 
of  entry; 

Whereas,  Notice  of  said  application 
has  been  given  in  the  Federal  Register 
and  public  comment  has  been  invited; 
and. 

Whereas,  The  Board  has  found  that 
the  requirements  of  the  Act  and  the 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  therefore,  The  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing  a  foreign-trade  zone, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Zone  No.  190,  at  the 
site  desCTibed  in  the  application,  subject 
to  the  Act  and  the  Board's  regulations 
(as  revised,  56  FR  50790-50808, 10-8- 
91),  including  §  400.28. 

Signed  at  Washington,  DC,  this  15th  day  of 
January  1993. 


Foreign-Trade  Zoaet  Board. 
BailMra  H.  Franklin. 
Secretary  of  Commerce,  Chairman  and 
Executive  Officer. 

Attest 
John  J.  Da  Poate,  Ir„ 

Executive  Secretary. 

(FR  Doa  93-2153  Filed  1-29-93;  8:45  am] 
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IntematlofMl  Trade  Admlnistralion 
[A-122-6011 

Braat  Sheet  and  Strip  From  Canada; 
Affirmative  Preliminary  Determination 
of  Circumvention  of  Antidumping  Duty 
Order 

AGENCY:  Intematicmal  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  affirmative 
preliminary  determination  of 
circumvention  of  antidumping  duty 
order.    

SUMMARY:  On  October  2, 1991,  the 
Department  of  Commerce  received  an 
application  for  a  circumvention  inquiry 
of  the  antidumping  duty  order  on  brass 
sheet  and  strip  from  Canada.  Pursuant 
to  that  application,  the  Department  of 
Commerce  initiated  a  circumvention 
inquiry  on  October  18, 1991,  which  was 
published  in  the  Federal  Register  on 
October  25, 1991.  The  drcimivention 
inquiry  covers  the  period  September  1, 
1990  throuf^  September  30, 1991. 
We  preUminanly  determine  that 
imports  of  brass  plate  firom  Canada  iised 
in  the  production  of  brass  sheet  and 
strip  in  the  United  States  constitute 
circumvention  of  the  antidumping  duty 
order  on  brass  sheet  and  strip  from 
Canada  within  the  meaning  of  section 
781(a)  of  the  Tariff  Act  of  1930,  as 
amended.  Interested  parties  are  invited 
to  comment  on  this  preliminary 
determination. 

EFFECTIVE  DATE:  February  1, 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
David  Mason  or  Maureen  Flannery, 
Office  of  Antidumping  Compliance. 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone:  (202) 
377-2923. 

SUPPt^MENTARY  INFORMATION: 
Background 

On  January  12, 1987,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  (52 
FR  1217)  the  antidumping  duty  order  on 
brass  sheet  and  strip  from  Canada.  On 
October  2, 1991,  the  petitioners  in  that 
investigation  (Hussey  Copper  Ltd.,  The 
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Miller  Company,  Olm  Corporation 
(Brass  Group).  Outokunrpu  Amerioan 
Brass,  Itovere  Copper  Ptaducts.  the 
International  Association  of  Machinists 
&  Aerospace  Workers,  the  International 
Union,  Allied  Industrial  Workers  of 
America  (AFL-QO),  the  Mechanics 
Educational  Socie^  of  America  (Local 
56),  and  the  United  Steelworkars  of 
America  (AFL-QO/CLQ)  alleged  that 
the  antidumping  duty  order  on  brass 
sheet  and  strip  from  Canada  was  being 
circumvented  and  requested  that  the 
Department  initiate  an  inquiry  to 
investigate  the  matter. 

The  petitioners  alleged  that  Wolverine 
Tube  (Canada)  Inc.  (Wolverine),  a 
prodiicer  ofbrass  in  Canada,  and  Great 
Lakes  Metals  Corporation  (Great  Lakes), 
a  U.S.  importer  of  braes,  circumvented 
the  antidumping  duty  order  on  brass 
sheet  and  strip  by  importing  Canadian 
brass  plate,  a  product  not  covered  by  the 
antidumping  duty  order,  into  the  United 
States  where  it  was  roiled  down  into 
brass  sheet  and  strip,  which  is  included 
in  the  order. 

The  pBtitionets  requested,  in 
accordanoe  with  tection  781  of  the 
Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act)  and  19  CFR  353.29(e),  that 
we  conduct  a  orcumvention  inquiry. 
On  October  16, 1991,  pursuant  to 
petitioners'  application  and  in 
accordanoe  with  19  CFR  353 .29(e),  the 
Department  initiated  a  circumvaition 
inquiry  in  this  matter.  A  notice  of 
initiation  of  circumvention  inquiry  of 
the  antidumping  duty  order  on  certain 
brass  sheet  and  «trip  from  Canada  was 
published  in  the  Federal  BagMter  on 
October  25. 1991  (56  FR  55270). 

On  October  25, 1991,  the  Department 
issued  an  initial  request  for  information 
to  Wolveriite  and  Great  Lakes.  The 
Department  received  Wolverine's  and 
Great  Lakes' limefy  lesponsas  in 
separate  submissions  sm  November  8, 
1991.  The  Department  issued 
circumvention  questionnaires  to 
Wolverine  and  Great  L^Lea  on 
November  15,  1991.  The  Department 
received  timely  responses  from  both 
companies  onDecoaober  16, 1991.  The 
Department  then  requested  additional 
information  from  both  companies 
through  supplemental  qiiestionnaires 
issued  February  5, 1992.  Wolverine 
responded  to  the  supplemental 
questionnaire  on  Pmmiary  14, 1902; 
Great  Lakes  responded  to  the 
supplemental  questionnaire  on  February 
19, 1992. 

In  addition,  on  February  28,  and 
Mard)  It),  1992,  &e  Depvtment 
requested  additional  clarifying 
information  from  Great  Lakes  and 
reoaived  responses  on  March  3  end 
March  18, 1992. -respectively. 


Scope  tifAe  Antidumping  Doty  Order 

Imports  covered  by  the  antidumping 
duty  order  are  shipments  of  brass  sheet 
and  strip,  other  than  leaded  brass  and 
tin  trass  ^eet  and  stripi  from  Canada. 
The  chemical  composition  of  the 
products  covered  is  currently  defined  in 
the  Copper  Development  Association 
(CD.  A.)  200  series  or  the  Unified 
Numbering  System  (U.N.S.)  C20000 
series.  Products  whose  diemical 
composition  is  defined  by  oAer  C.D.A. 
or  U.N.S.  series  are  not  covered  by  tfiis 
order. 

The  physical  dimensions  of  the 
products  covered  by  this  order  are  brass 
sheet  and  strip  of  solid  rectangular 
cross-section  over  0.006  inches  (0.15 
millimeters)  through  0.188  inches  (4.8 
millimeters)  in  finked  thicknesses  or 
gauge,  regardless  of  width.  Coiled, 
wound  on  reek  (tra verge  wound),  and 
cut-to-length  products  are  included. 

During  tne  relevant  period  of  this 
inquiry,  such  merchandise  was 
classifiable  under  subheadings 
7409.21  00  and  7409.29.00  of  the 
Harmonized  Tariff  Schedule  (HTS). 
Although  the  HTS  subheadings  are 
provided  for  convenienoe  and  for 
Customs  purposes,  our  written 
description  of  the  scope  of  this  order 
remains  dispositive. 

Scope  In  oW'Grciunveutiou  Inqiu^ 

Products  fiub)ect  to  the  circumvention 
inquiry  are  entries  of  brass  plate,  also 
known  as  copper-zinc  base  alloy  plate, 
over  .188  inches  in  gauge  used  in  the 
production  t>f  brass  sheet  and  strip 
covered  by  the  antidumping  duty  order. 
The  diemical  composition  of  ^ 
products  covered  is  currently  defined  in 
the  Copper  Development  Association 
(C.D.A.)  200  series  or  the  Unified 
Nimibering  System  (U.N.S.)  C20000 
series.  Products  whose  chemical 
composition  is  defined  by  other  C.D.A. 
or  D-N-S.  series  are  not  covered  by  this 
incnriiy. 

Our  evaluation  of  the  increase  in 
imports  of  brass  plate  is  based  upon 
data  from  the  period  January  1985 
through  Febniaiy  1992.  The  pattern  of 
trade  analysis  is  based  upon  data  from 
the  period  November  1988  through 
September  1991.  Our  evaluation  of  tl» 
remaining  circumvention  criteria  is 
based  upon  information  for  the  period 
September  1, 1990  throiigh  September 
30,  1991. 

Nature  of  tiie  Qrcumveirtion  Imuiry 

Section  7ai(aMl)  of  the  Tariff  Act 
provides  .that  if: 

(1)  Merchandise  of  the  same  class  or 
kind  as  that  covered  by  the  existing 
antidumping  or  countervailing  duty 
order  is  being  sold  in  the  United  States; 


(2)  Such  merchandise  sold  in  th« 
United  States  is  completed  or  assembled 
in  fl>e  United  States  from  parts  or 
components  whidi  were  produced  in 
the  country  with  respect  to  which  the 
order  applies;  and 

(3)  The  difference  between  the  value 
of  the  completed  merchandise  sold  in 
the  United  States  and  the  value  of  the 
imported  parts  or  components  from  the 
country  with  respect  to  which  the 
antidumping  duty  order  applies  is 
small, 

the  Department,  after  taking  into 
consideration  any  advice  which  the  U.S. 
International  Trade  Commission  [TTC] 
provides,  may  include  those  parts  or 
components  -within  the  scope  of  that 
antiaumpin^  duty  order. 

In  determming  whether  to  include 
parts  or  components  within  an  order, 
section  781(a)(2)  of  the  Tariff  Act  directs 
the  Department  to  consider  such  otiier 
factors  as  (1)  the  pattern  of  trade,  (2) 
whether  the  manufacturer  or  e}q)ortar  of 
the  p>arts  or  components  is  related  to  the 
entity  that  assembled  or  completed  the 
merchandise  sold  in  the  United  States, 
and  (3)  whether  imparts  of  the  parts  or 
components  from  the  country  with 
respect  to  which  the  antidumping  duty 
order  ^plies  have  increased  after 
issuance  of  that  order. 

(1)  Class  or  Kind  of  Merchandise 

In  this  inquiry,  the  merchandise 
completed  at  Great Xakes'  Euclid,  Ohio, 
fecility  and  sold  in  the  United  States  is 
brass  sheet  and  strip,  the  chemical 
composition  of  whuch  is  currently 
defined  in  the  C.D.A.  200  series  or  the 
U.N.S.  C20000  series.  The  physical 
dimensions  of  the  products  covered  by 
this  inquiry  are  within  the^ange  of 
0.006  through  0.188  inches  in  thickness. 
Accordingly,  the  merchandise  sold  in 
the  United  States  is  the  same  ciaes  or 
kind  of  merchandise  as  that  subject  to 
the  antidumping  duty  order  on  brass 
sheet  and  strip  from  Canada. 

(2)  Parts/Components  Produced  in  the 
County  to  Which  the  Order  Applies 

It  is  undisputed  that  the  parts  or 
components  were  produced  in  the  order 
country  and  imported  into  the  United 
States.  Brass  plate  of  260  alloy  in 
thicknesses  of  more  than  0.188  indies 
was  produced  by  Wolverine  in  Canada 
and  imparted  into  the  United  States 
specifically  for  rerolling  into  260-series 
brass  sheet  or  strip  <at  thn  Great  Lakes 
fedlity  in  Euclid,  Ohio. 

(3)  Difference  in  Value 

We  calculated  the  difference  in  value 
between  &ebress  sheet  and  strip 
completed  and  sold  in  the  Unit^  States 
and  the  value  of  the  Canadian  brass 
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plate  which  was  used  in  the  production 
of  that  merchandise.  In  this  case,  we  did 
not  allocate  portions  of  selling,  general, 
and  administrative  expenses,  or  profit  or 
loss  incurred  in  the  United  States  to  the 
value  of  the  Canadian  brass  plate  due  to 
the  difficulties  in  obtaining  an 
appropriate  cost  basis  for  these 
allocations. 

(a)  Value  of  Completed  Merchandise 

We  used  the  selling  price  of  the 
completed  brass  sheet  and  strip  on  a 
gauge<specific  per  pound  basis  to 
represent  the  value  of  the  brass  sheet 
and  strip  sold  in  the  United  States.  U.S. 
inland  freight  was  separately  listed  by 
Great  Lakes  and  was  not  included  in  the 
selling  price.  It  was  therefore 
unnecessary  to  deduct  U.S.  inland 
freight  to  derive  the  ex-factory  price  of 
the  completed  brass  sheet  and  strip. 

(b)  Value  of  Canadian  Components 

We  used  a  weighted-average  selling 
price  of  brass  plate  from  Wolverine  to 
Great  Lakes  to  represent  the  value  of 
Canadian  brass  plate  during  the  period 
of  inquiry.  We  included  in  our 
calculation  of  Canadian  value  all 
movement  expenses  that  the 
respondents  incurred  on  Canadian  brass 
plate  which  were  not  included  in  the 
selling  price  of  the  brass  plate. 

In  addition,  we  adjusted  the  weighted 
average  price  of  plate  to  reflect  the  costs 
and  quantities  of  recovered  scrap. 

(c)  Value  of  U.S.  Completion 

To  determine  the  value  of  the  U.S. 
rerolling  operation  at  Euclid,  Ohio,  we 
deducted  the  value  of  Canadian  brass 
plate  from  the  value  of  brass  sheet  and 
strip  as  sold  in  the  United  States.  We 
then  divided  this  by  the  brass  sheet  and 
strip  to  obtain  difference-in-value 
percentage. 

We  preliminarily  determine  that  the 
difference  in  value  is  approximately  15 
percent  of  the  value  of  the  completed 
merchandise.  (Since  the  precise  figure  is 
business  proprietary,  the  stated 
percentage  is  within  a  range  of  plus  or 
minus  10  percent.) 

To  determine  whether  15  percent  is 
"small"  within  the  meaning  of  section 
781(a)  of  the  Tariff  Act  of  1930.  as 
amended,  we  examined  the  operations 
performed  by  reroUers  of  brass,  and  in 
particular  the  operations  of  Great  Lakes 
at  its  Euchd  faciUty,  relative  to  the 
major  operations  performed  by  the  brass 
sheet  and  strip  industry  as  a  whole. 

Based  upon  our  exainination  of  the 
industry,  we  determine  that  the  cooper 
industry,  which  includes  brass 
production,  is  generally  segmented  into 
two  groups,  producers  and  fabricators, 
depending  on  the  level  of  distinction. 


Broadly  speaking,  producers  conduct 
mining,  milling,  smelting,  and  refining 
operations,  while  fabricators,  such  as 
brass  mills,  wire  mills,  foundries,  and 
powder  plants,  perform  fabrication 
processes  wrhich  include  casting, 
melting,  and  some  rerolling.  However,  a 
subgroup  of  fabricators,  known  as 
secondary  mills,  perform  rerolling 
operations  exclusively.  Generally, 
secondary  mills  purchase  brass  and 
reroU  the  material  to  thinner  gauges 
based  upon  customer-specific 
requirements. 

In  general,  fabricators  purchase 
cooper  and  zinc  for  melting,  alloying, 
and  casting  a  variety  of  products. 
Specifically,  sheet,  strip,  plate,  rod,  bar, 
mechanical  wire,  tubing,  forgings, 
extrusions,  and  castings  are  the  end 
products  of  fabricators.  The  fabrication 
process  includes  such  operations  as  hot 
rolling,  cold  rolling,  extrusion,  and 
drawing  to  convert  the  melted  and  cast 
feedstock  into  wrought  mill  products. 
(See  The  Metals  Handbook,  American 
Metals  Society,  Metals  Parit,  Ohio,  1985, 
at  page  7-19.)  By  contrast,  secondary 
mills  do  not  perform  melting  and 
casting  operations.  Instead,  these  mills 
merely  reroU  brass  to  thiimer  gauges  or 
redraw  tubing  or  mechanical  wire  to 
smaller  dimensions.  (See  The  Metals 
Handbook,  at  page  7-19.) 

During  the  period  of  inquiry,  Great 
Lakes  did  not  perform  any  melting  or 
casting  operations,  but  instead 
performed  rerolling  operations 
exclusively.  The  company  specifically 
performed  six  discrete  rerolling 
processes  at  its  facility  in  Euclid, 
making  the  facility  a  secondary  mill  by 
definition.  The  Department  has  no 
indication  that  these  processes  are 
different  &t)m  those  performed  by  other 
secondary  mills  when  rerolling  brass 
plate  into  brass  sheet  and  strip.  Thus, 
Great  Lakes'  rerolUng  operations,  and 
the  value  added  in  those  rerolling 
operations,  are  indicative  of  rerollers  in 
general. 

The  specific  processes  performed  by 
Great  Lakes  are  characterized  in  the 
industry  as  cold  breakdown  rolUng, 
anneaUng.  pickling,  finish  cold  rolling, 
slitting,  and  packaging.  Some  of  these 
processes  were  repeated  depending  on 
the  gauge  or  thiclmess  requirements  of 
the  final  product 

During  the  period  of  inquiry,  Great 
Lakes  first  purchased  brass  plate  from 
Wolverine  and  then  performed  a  cold 
breakdown  rolling  process  which 
reduced  the  gauge  of  the  brass  plate  and 
hardened  the  material.  Great  Lakes  used 
two  installations,  a  two-stand  imit  and 
a  four-stand  imit,  to  perform  the  cold 
breakdown  rolling  process. 


The  second  operaticm.  known  as 
aimealing.  is  a  heatina  process  which 
reaystalUzsd  the  haraened  material  for 
further  cold  rolling  or  as  a  finish 
softening  operation.  Next,  the  company 
removed  surface  debris  through  a 
chemical  or  add  cleaning  process 
known  as  pickling.  Then,  to  reduce  the 
thidcness  further,  the  cold  breakdown 
rolling  and  annealing  processes  were 
repeated.  In  some  cases,  the  annealing 
process  may  have  been  performed  a 
third  time  depending  on  the  gauge 
requirements. 

m  its  fourth  step,  Oeat  Lakes  rolled 
the  material  from  intermediate  to  finish 
gauge  in  a  process  referred  to  as  finish 
cold  rolling.  For  customer  orders 
requiring  full  soft  condition.  Great  Lakes 
performed  another  annealing  process 
rollowing  the  final  cold  rollfrig 
operation.  As  a  final  stage  before 
paclcaging.  brass  strip  was  cut  to  a 
specific  width  or  sUt  in  accordance  with 
customer  specifications.  Only  one  or 
two  slitting  passes  per  coil  were 
reouired.  Lastly,  the  coil  was  banded, 
palletized,  or  wrapped  for  shipment  as 
specified  by  the  customer. 

The  reroUing  operations  required  to 
make  brass  plate  into  brass  sheet,  while 
significant  In  themselves,  are  of  minor 
value  when  compared  with  the 
production  and  brass  fabrication 
operations  performed  by  producers  and 
fabricators  in  the  industry.  Producers 
mine,  mill,  smelt,  and  refine  copper 
throu^  a  series  of  labor-  and  capital- 
intensive  operations.  Moreover,  brass 
mills,  through  the  melting  and  casting 
operations,  add  significantly  to  the 
production  process.  By  contrast,  (keat 
Lakes'  operations  indicate  that  rerollers 
of  brass  provide  limited  value  to  the 
final  product  relative  to  the  production 
and  fabrication  processes.  Accordingly, 
we  preliminarily  determine  that  for  this 
industry  15  percent  is  "small"  within 
the  meaning  of  section  781(a)  of  the 
Tariff  Act  of  1930. 

(4)  Pattern  of  Trade 

To  evaluate  the  pattern  of  trade 
factors  in  this  case,  we  examined  the 
timing  and  quantities  of  brass  plate 
imports  from  Wolverine,  attempted  to 
compare  the  activities  of  Wolverine  and 
Oeat  Lakes  with  those  of  other  U.S. 
fabricators  and  foreign  brass  plate 
manufacturers,  and  examined  Great 
Lakes'  channel  of  trade  for  rerolled  brass 
sheet  and  strip. 

Wolverine  entered  the  brass  sheet  and 
strip  business  in  November  1988  with 
its  purchase  of  the  assets  of  Noranda 
Metal  Industries  (Noranda).  Prior  to  its 
purchase  of  such  assets,  Wolverine 
neither  manufactured  brass  plate,  or 
sheet  and  strip,  nor  exported  those 
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products  to  the  United  State*.  Thasafore, 
we  have  no  basis  upon  which  to 
oompaie  Woh/enne'a  activitiMjihor  to 
the  imposition  of  the  «otiduiiming  aider 
to  its^activitne  subaeguent  to  tne  oxder. 
Further,  for  the  period  prior  to  its 
purchase  of  J^iQranda'B  assets.  Wolverine 
is  unahle  to  provide  Noianda'a  data  on 
the  manufaciure  and  e^qxKt  of  brass 
plata,  and  sheet  and  atiip.  However, 
Wolverine  stated  in  its  February  14, 
1992.  resnoisa  that  it  made  shipments 
of  brass  sneet  and  strip  to  the  United 
States  from  November  1. 1988  throuob 
Miy  1889.  taut  made  no  Bh4>ments  of 
brass  sheet  and  strip  betwwen  June  1989 
and  September  1991  (the  end  of  the 
inquiry  period).  Wolverine  also  stated, 
in  its  Deoembar  16, 1991,  response,  that 
it  made  no  sales  of  lu-aas  plate  to  Greet 
Lakes  prior  to  the  p«iod  of  inquiry, 
which  began  in  Septendiw  1, 1990. 

Great  Lakes  was  founded  in  1990, 
more  than  three  years  after  Ihe  issuance 
of  the  antidumping  order.  Thus,  there  is 
no  historical  experience  with  which  to 
compare  Great  Lakes'  activities  during 
the  period  of  inquiry. 

Trade  data  inoicate  that  brass  pkte 
has  been  imparted  into  the  United 
States  throughout  the  period  prior  to  the 
original  investigation  (1985-67),  and 
after  the  order  was  issued  (1987- 
present).  Brass  plate  was  sourced  from 
all  countries  to  which  luass  sheet  and 
strip  antidumping  orders  pertained.  But 
we  are  unable  to  discern  whether  the 
activities  engaged  in  by  Wolveiim  and 
Great  Lakes  are  similar  to  the  activitiee 
in  which  other  U.S.  fabricators  and 
foreign  brass  plate  manufacturers  have 
engaged  throughout  the  period  1985 
thniugh  the  £EBt  quarter  of  tfil92,  that  is, 
both  before  and  aAer  the  antidumping 
investigation  and  order.  The  anti- 
drcumvention  petition  notes  that 
"virtually  all  CJ3.A.  200-eeries  brass 
plate  is  sold  by  milk  to  rerollers  for 
further  fabrication  into  sheet  and  strip 
or  foiL"  (Anti-circumvemtion  petition  at 
7.)  However,  we  do  not  know  if  the 
majority  of  this  plate  was  rerolled  into 
sheet  and  strip,  as  was  done  by  Great 
Lakes,  or  if  it  was  rerolled,  vdtii  greater 
value  added,  into  foil. 

We  note  that  the  rhAnn^^l  of  trade  for 
brass  sheet  and  strip  sold  in  the  United 
States  by  Great  Lakes  resembles  that  of 
brass  sheet  and  strip  sold  by  Wolverine. 
In  general,  however.  Greet  Lalua  did  not 
inherit  Wolverine's  customacs.  In  short, 
the  pattern  of  trade  in  this  oaae  in 
inconclusive  with  raspact  to  whether 
circumventitm  might  have  been 
occurring. 

(5)  Relationsfaip 

Generally,  we  consider  ciicumvantion 
to  be  mocB  likely  whan  the 


manufacturer/e^morier  of  the  parts  or 
conQtonents  is  related  to  the  party 
completing  or  assembling  merchaadise 
in  the  United  States-using  the  imported 
parts  or  components.  Our  inquiry 
indicates  that  the  relationabip  between 
Wolverine,  the  manufacturer  and 
exporter  of  Canadian  biaas -plate,  and 
Great  Lakes,  the  entity  which  sold 
completed  sheet  and  strip  in  the  United 
States,  was  limited  to  a  contract  for  the 
purchase  of  brass  plate.  Therefore,  in 
this  inquiry,  no  purchases  of  Canadian 
brass  plate  occiirred  between  related 
parties  within  the  meaning  of  section 
773(e)(4)  of  the  Tariff  Act. 

(6)  Increase  in  Imports 

h  is  clear  Aat  a  substantial  increase 
in  imports  of  brass  plate  into  "the  United 
States  occurred  several  years  after  the 
issuance  of  the  antidumping  duty  order 
on  brass  sheet  and  strip  from  Canada. 
To  measiuv  the  increase  in  imports,  we 
examined  U.S.  impart  data  for  imports 
of  brans  plate  from  Canada  to  the  Uitited 
States  from  January  1985  through 
February  1992.  During  the  1985-1990 
period,  annual  brass  plate  imports  frtnn 
Canada  ranged  from  1,435  pounds  to 
360,831  pounds,  with  239,662  pounds 
imported  during  1990.  In  1991, 
Canadian  brass  plate  imports  jumped 
teu'fbld  from  1990  levels.  See  November 
30, 1992,  analysis  memorandum. 
Accordingly,  Ais  factor  indicates  that 
circumvention  activities  may  have 
occtirred  during  the  period  of  inquiry. 

AflBnnative  Preliminary  Determination 
of  Circumvention 

After  consideration  of  the  factors 
discuBsad  dnve,  we^praliminazily 
determine  that  circumvention  of  the 
antidumping  duty  order  on  brass  sheet 
and  strip  frmn  Canada  has  occiirred 
within  the  meaning  of  section  781(a)  of 
the  TatS  Act.  We  base  this 
determination  on  the  following.  First, 
the  items  produoed  at  Great  Lakes' 
facility  and  scdd  in  du  United  States 
were  of  the  class  or  kind  of  merchandise 
covered  by  the  ardar,  and  are  made  of 
parts  and  components  from  Canada. 
Second,  the  diiference  in  value  between 
the  brass  shaat  and  strip  sold  in  tha 
UnitKl  Stataaandlhe  brass  plate 
imported  into  the  United  States  was 
small.  And  finally,  imparts  of  Canadian 
brass  plate  increased  lO-iold  during  the 
period  of  injuiiy. 

Suqwnsion  ef  Liquidatkm 

In  accordance  with  section  773(d)  of 
the  Tariff  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  hquidation 
of  all  entzieB  of  Canadian  brassplate, 
with  theaxception  of  brass  plate 
manufactured  .by  Batcli&/SeverD 


Limited  since  ihe  antiduiqpiitg  duty 
order  on  brass  shaet  and  s^p  hrora 
Canada  was  nvokad.  in  part,  with 
xespact  to  JtatcliEb/Sevem  (see  56  FR 
57317).  The  merchandise  subject  to 
suspension  of  liquidation  is  brass  plate, 
also  known  as  copper-zinc  base  aluiy 
plate,  over  .188  inches  in  gauge,  as 
defined  in  the  "Scope  of  the 
Circiunvention  Inqiiiry"  section  oTthis 
notice,  used  in  the  production  of  brass 
sheet  and  strip,  as  defined  in  the  "Scope 
of  the  Antidumping  Duty  Order"  section 
of  this  notice,  that  are  entered,  or 
withdrawn  from  warehouse,  ha 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Kagiatar.  The  U.S.  Customs  Service 
shall  require  a  cash  deposit  or  posting 
of  a  bond  in  the  amountof  21.32 
percent.  This  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 

RequiMmant  of  End^ase  Certification 

Considered  vidthin  the  scope  of  the 
antidumping  duty  order  on  brass  sheet 
and  strip  are  all  imports  of  brass  plate, 
as  defined  in  the  "Scope  of  the  Inquiry" 
section  of  this  notice,  unless  (1) 
manufactured  by  Ratcliffs/Sevezn 
Limited,  or  (2)  accompanied  by  an  end- 
use  certificate  stating  that  such  brass 
plate  win -not  be  xisedin  the  production 
of  brass  sheet  and  strip,  as  defined  in 
the  "Scope  of  the  Antidumping  Duty 
Order"  section  of  this  notice. 

Notification  oT  Ae  Iiftematitmal  Trade 
Commission 

The  Department,  consistent  with 
section  781(e]  olthe  Tariff  Act.  will 
notify  the  ITC  of  this  preliminary 
determination  toinclude  tha 
merchandise  subject  to  this  inquiry 
within  the  antidumping  duty  order  on 
brass  sheet  and  strip  from  Canada. 
Ptu-suant  to  section  781(e)  of  the  Tariff 
Act,  the  TTC  may  lequest  consultations 
conoeming  the  Deportment's  proposed 
inclusion  of  the  suhject  merchandiae.  If, 
after  consultations,  the  ITC  believes  that 
a  significant  injury  issuB  is  pneented  by 
the  proposed  inclusion,  the  ITC  may 
provide  written  advice  to  the 
Department.  In  such  a  case,  the  FFC  will 
have  60  days  to  provide  ^written  advice 
to  the  Department. 

Public  Comment 

Interested  parties  may  request 
disclosure  within  5  days  of  the  dateof 
publication  of  this  determination,  and 
may  request  a  hearing  within  10  days  of 
pubUcation.  Case  briefa  andVor  written 
comments  from  interested  parties  may 
be  submitted  not  later  than  February  26, 
1803.  Rebuttal  briefs  and  rebuttals  to 
comments,  limited  to  issues  raised  in 
those  briefa  or  commants,  may  be  filed 
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not  later  than  March  5, 1993.  Any 
hearing,  if  requested,  will  be  held  on 
March  26, 1993.  The  Department  will 
publish  the  final  determination  with 
respect  to  the  circumvention  inquiry, 
including  the  results  of  its  analysis  of 
any  written  comments. 

This  preliminary  a£Bimative 
circumvention  determination  is  in 
accordance  with  section  781(a)  of  the 
Tariff  Act  (19  U.S.C  1677j)  and  19  CTR 
353.29. 

Dated  January  IS.  1993. 
Amd  M.  DnBBf 
Assistant  Secretary  for  Import 
Adoiinistratioa. 

(FR  Doc.  93-2296  Pilfld  1-29-93;  8:45  am) 
MUMQ  cooe  »ie-o»-H 


accordance  with  section 
733(cXl)(B)(i)(II)  of  the  Act.  that 
additi(Hial  time  is  necessary  to  make 
this  preliminary  determination  and  that, 
for  the  purposes  of  extending  the 
preliminary  determination,  responding 
parties  have  cooperated.  The  statutory 
deadline  for  issidng  the  prelimlnaiy 
determination  is  no  later  than  April  26, 
1993. 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act  and  19  CFR 
353.15(d). 

Dated:  January  26. 1993. 
Joseph  Spatriai, 

Acting  AssiMtant  Sscretaryfor  Import 
Administration. 

[FR  Doc  93-2294  Filed  1-29-93: 8:45  am] 
I  OOOf  SS10-C»-M 


[A-67fr-8221 

Postponamant  of  PraOmlnary 
Dalannlnation:  Cartain  Hail«al  Spring 
Lock  Waahara  From  tha  Paopla'a 
RapuMic  of  China 

AGENCY:  Import  Administration, 
IntematicMial  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  1, 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
William  H.  Crow  n.  Office  of 
Antidiunping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitudon 
Avenue  NW.,  Washington,  DC  20230; 
telephone  (202)  482-0116. 

PostponemMit 

Pursuant  to  section  733(c)(1)(B)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  19  CFR  353.15(b).  we  determine 
that  this  investigation  is 
"extraordinarily  complicated."  because 
of  the  complexity  of  tne  issues 
surrounding  respondent  selection, 
maricet-oriented  industry  status,  the 
possible  use  of  separate  rates  for  unique 
exporters,  and  the  difficulties  in 
obtaining  publicly  available  published 
inframation  for  the  pmpose  of 
establishing  the  f(»eign  market  value  of 
the  subject  merchandise. 

We  are  also  required  by  the  Act  to 
affirmatively  determine  whether  parties 
are  cooperating.  Regarding  this  issue, 
we  have  received  questionnaire 
responses  from  Hangzhou  Spring 
Washer  Factory  (Hangzhou).  a  major 
producer  of  the  subject  merchandise, 
and  from  the  Embassy  of  the  People's 
Republic  of  China,  representing  all 
producers/exporters  other  than 
Hangzhou. 

For  the  reasons  dted  above,  we 
determine  that  this  investigation  is 
extraordinarily  complicated  in 


[A-688-04S1 

Poiychioroprana  Rubbar  From 
Datarmlnation  NolTo  Ravoka 
Antidumping  Finding 

AGENCY:  International  TYade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  determinatioD  not  to 
revoke  antidumping  finding. 

SUMMART.  The  Department  of  Commerce 
has  determined  not  to  revoke  the 
antidumping  finding  on 
polychloroprene  rubber  from  Japan 
because  it  continues  to  be  of  interest  to 
an  interested  party. 
EFFECTIVE  DATE:  February  1, 1993. 
FOR  niRTHER  MFORMATION  CONTACT: 
Dennis  U.  Askey  or  Melissa  G.  Skinner, 
Office  of  Antidumping  Compliance, 
Import  Administradon.  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue  NW..  Washington. 
DC  20230;  telephone:  (202)  482-4114. 

SUPPLEMENTARY  MFORMATION: 

Background 

On  December  9. 1992.  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Ragister  (57 
FR  58180)  its  intent  to  revoke  the 
antidumping  finding  on 
polychloroprene  rubber  from  Japan  (38 
FR  18382.  July  10, 1973). 

Scope  of  the  Finding 

Imports  covered  by  the  finding  are 
shipments  of  polycfalorprene  ruU)er. 
currently  classifiable  under  thi 
Harm(Hiized  Tariff  Schedule  Item 
numbers  4002.41.00  and  4002.49.oa 

Determination  Not  To  Ravoka 

The  Department  may  revoke  a  finding 
if  the  Secretary  of  Commerce  concludes 


that  the  finding  is  no  longer  of  interest 
to  interested  parties.  We  had  not 
received  a  request  for  an  administrative 
review  of  this  finding  for  the  last  four 
consecutive  annual  anniversary  months 
and.  therefore,  published  a  nodceof 
intent  to  revoke  pursuant  to  19  CFR 
3S3.25(d)(4). 

On  December  10, 1992,  the  E.L  Du 
Pont  de  Nemovirs  k  Company,  Inc.,  the 
petitioner,  objected  in  writii^  to  our 
intent  to  revoke  the  finding.  We 
received  no  further  conunents. 

Based  on  ttw  objection,  the 
Department  has  concluded  that  the 
finding  continues  to  be  of  interest  to  an 
interested  party.  Therefore,  we  no 
longer  intend  to  revoke  the  antidumping 
finding  on  polychloroprene  r\ibber  from 
Japan. 

Dated:  Januaiy  19. 1993. 
Joseph  A.  Spstrini. 

Deputy  Assistant  Secretary  for  CompUaace. 
[PR  Doc  93-2295  PUad  l-2»-«3: 8.45  am] 


[A-S3»-a09  and  A-683-a31] 

Initiation  of  Antidumping  Duty 
mvaattgationa:  Cartain  Stalnlaaa  Staal 
Flangaa  From  Indta  and  Taiwan 

agency:  Impart  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  OATl:  February  1. 1993. 
FOR  FURTHER  MTOnMATION  CONTACT. 
Raphiel  Hampton.  Office  of 
Antidumping  Investigations.  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington.  DC  20230; 
telephone  (202)  482-0176. 

MrtlATION  OF  MVESnOATIONt: 

"naPetitioos 

On  December  31. 1992.  we  received 
petitions  filed  in  proper  form  by  the 
FlowUne  Division  of  Markovitz 
Enterprises  Inc.  Gerlin  bia.  Ideal 
Forging  Corporatioo.  and  Maass  Flange 
Corporation  (petitioners).  In  acccudance 
with  19  CFR  353.12.  petitioners  all^e 
that  certain  ft^<nl— «  steel  flanges  from 
India  and  Taiwan  are  being,  or  are  likely 
to  be,  sold  in  the  United  States  at  less 
than  fair  value  within  the  meaning  of 
section  731  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  and  that  these 
imports  are  materially  injuring,  or 
threaten  material  Injury  to.  a  U.S. 
industry. 

The  petitionen  have  stated  that  they 
have  standing  to  file  the  petitions 
because  they  are  intereeted  parties,  as 
defined  under  section  771(9)(C)  of  the 
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Act,  and  because  the  petitions  were 
filed  on  behalf  of  the  U.S.  industry 
producing  the  product  subject  to  these 
investigations.  If  any  interested  party,  as 
described  under  paragraphs  (C),  (D),  (e), 
or  (F)  of  section  771(9)  of  the  Act. 
wishes  to  register  support  for,  or 
opposition  to,  these  petitions,  it  should 
file  a  written  notification  with  the 
Assistant  Secretary  for  Import 
Administration. 

Under  the  Department's  regulations, 
any  producer  or  reseller  seeldns 
exclusion  from  a  potential  antidimiping 
duty  order  must  submit  its  request  for 
exclusion  within  30  days  of  the  date  of 
the  publication  of  this  notice.  The 
procedures  and  requirements  are 
contained  in  19  CFR  353.14. 

Scope  of  Investigatiaiifl 

For  purposes  of  these  investigations, 
certain  stainless  steel  flanges  are  flanges 
both  finished  and  not-finished  made  in 
alloys  such  as  304. 304L,  316,  and  316L 
The  scope  includes  5  general  types  of 
flanges.  They  are  Weld  Neck,  used  to 
make  butt-weld  line  connections. 
Threaded,  used  to  make  threaded  line 
connections,  Slip-On  &  Lap  Joint,  used 
to  make  stub  end/butt-weld  line 
connections,  Socket  Weld,  used  to  fit 
pipe  into  machined  recessions,  and 
Blind,  used  to  seal  off  lines.  The  sizes 
of  the  flanges  covered  in  the  scope  range 
generally  from  one  to  six  inches. 
However,  all  sizes  of  the  above 
described  merchandise  are  included 
within  the  scope.  The  flanges  subject  to 
these  investigations  are  classifiable 
imder  subheading  7307.211.1000  and 
7307.215.5000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
The  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
our  written  description  of  the  scope  of 
these  investigations  is  dispositive. 

United  Sutes  Price  (USP)  and  Foreign 
Market  Value  (FMV) 

Petitioners  based  USP  for  India  on 
observed  price  quotes  of  flanges 
provided  by  Indian  manufacturers  to 
U.S.  distributors.  Petitioners  made  one 
adjustment  to  this  price.  They  deducted 
the  per  piece  ocean  transportation  costs 
required  to  deliver  the  good  to  a  U.S. 
port  USP  quotes  for  Taiwan  were 
provided  by  Taiwanese  manufacturers 
to  (a)  one  of  the  petitioners  and  (b)  a 
U.S.  distributor.  Again,  petitioners  made 
only  one  adjustment  to  USP.  They 
deducted  the  per  piece  ocean 
transportation  costs.  For  India, 
petitioner  based  foreign  market  value  on 
price  quotes  frt>m  Indian  distributors  of 
the  subject  merchandise.  The  petitioners 
made  one  adjustment  to  these  prices. 
They  subtracted  from  the  prices  an 


estimate  of  the  mark-up  charged  by 
Indian  distributors  in  order  to  arrive  at 
the  price  paid  by  the  Indian  distributor 
to  the  Indian  manufacturer.  Petitioners 
based  this  figure  on  estimates  of  U.S. 
distributors'  mark-ups  for  the  subject 
merchandise.  FMV  for  Taiwan  came 
from  a  market  survey  performed  by  a 
consultant  in  Taiwan,  which  based  FMV 
on  price  quotes  from  a  Taiwanese 
supplier.  Based  on  petitioners' 
calculations,  dumping  margins  range 
from  20%  to  210%  with  respect  to  India 
and  from  12%  to  48%  with  respect  to 
Taiwan.  For  purposes  of  this  initiation, 
no  adjustments  were  made  to 
petitioners'  calculations.  If  it  becomes 
necessary  at  a  later  date  to  consider  the 
petition  as  a  source  of  best  information 
available  (BLA),  we  may  review  all  of  the 
bases  for  the  petitioners'  estimated 
dumping  margins  in  determining  BIA. 

Initiation  of  Investigations 

We  have  examined  the  petitions  on 
flanges  from  India  and  Taiwan  and  have 
found  that  the  petitions  meet  the 
requirements  of  section  732(b)  of  the 
Act  Therefore,  we  are  initiating 
antidumping  duty  investigations  to 
determine  where  imports  of  flanges 
bom  India  and  Taiwan  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value. 

Intematioiial  Trade  Commission  (TTC) 
Notification 

Section  732(d)  of  the  Act  requires  us 
to  notify  the  ITC  of  these  actions  and  we 
have  done  so. 

Preliminary  Determinations  by  the  ITC 

The  ITC  will  determine  by  February 
16, 1993,  whether  there  is  a  reasonable 
indication  that  imports  of  flanges  born 
India  and  Taiwan  are  materially 
injuring,  or  threaten  material  injury  to. 
a  U.S.  industry.  A  negative  ITC 
determination  will  result  in  the 
inve8tigation(s)  being  terminated; 
otherwise,  the  investigations  will 
proceed  according  to  statutory' and 
regulatory  time  limits. 

This  notice  is  published  pursuant  to 
section  732(c)  of  the  Act  and  19  CFR 

353.13(b}. 

Dated:  January  21, 1993. 

JoMph  A.  Spetrini. 

Acting  Assistant  Secnttuyfor  Import 
Administration. 

[PR  Doc.  9^-2208  Filed  1-29-93: 8:45  am] 
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[A-683-806] 

Certain  Small  Buslnasa  Telephone 
Systems  and  Subassemblies  Thereof 
From  Taiwan;  Rnal  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration/ 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  November  10, 1992,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order 
on  certain  small  business  telephone 
systems  (SBTS)  and  subassemblies 
thereof  from  Taiwan  (57  FR  53469).  The 
review  covers  one  manufacturer/ 
exporter,  Tecom  Co.,  Ltd.  (Tecom)  and 
the  period  December  1, 1990,  through 
November  30, 1991.  We  gave  interested 
parties  an  opportunity  to  comment  on 
our  preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  the 
final  results  differ  from  the  preliminary 
results  of  review. 
EFFECTIVE  DATE:  February  1, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Arrowsmith  or  Michael  Rill, 
Office  of  Antidumping  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  telephone:  (202) 
482-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  10, 1992,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (57  FR  53469)  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  small 
business  telephone  systems  (SBTS)  and 
subassemblies  thereof  from  Taiwan  (54 
FR  50790,  December  11, 1989).  The 
Department  has  now  completed  that 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930  (the  Tariff  Act)  and  19  CFR  353.22 
(1992). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  small  business 
telephone  systems  (SBTS)  and 
subassemblies  thereof,  currently 
classifiable  under  the  following 
Harmonized  Tariff  Schedule  (HTS)  item 
numbers:  8504.40.0004,  8504.40.0008, 
8504.40.0010.  8504.40.0015, 
8517.10.0020,  8517.10.0040, 
8517.10.0050.  8517.10.0070. 
8517.10.0080.  8517.30.2000. 
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8517.30.2500.  8517.30.3000, 
8517.81.0010,  8517.81.0020, 
8517.90.1000,  8517.90.1500. 
8517.90.3000.  8517.90.4000,  and 
8518.30.1000.  The  HTS  item  numbers 
are  provided  for  convenience  and 
customs  purposes.  The  written 
descriptions  remain  dispositive. 

Certain  SBTS  and  subassemblies 
thereof  are  telephone  systems,  whether 
complete  or  incomplete,  assembled  or 
unassembled,  with  intercom  or  internal 
calling  capability  and  total  non-blocking 
port  capacities  of  l>etween  two  and  256 
ports,  and  discrete  subassemblies 
designed  for  use  in  such  systems.  A 
subassembly  is  "designed"  for  use  in  a 
small  buisiness  telephone  system  if  it 
functions  to  its  full  capability  only 
when  operated  as  part  of  a  small 
business  telephone  system.  These 
subassemblies  are  designed  as  follows: 

(1)  Telephone  sets  and  consoles, 
consisting  of  proprietary,  corded 
telephone  sets  or  consoles.  A  console 
has  the  ability  to  perform  certain 
functions  including:  Answer  all  lines  in 
the  system,  monitor  the  statxis  of  other 
phone  sets,  and  transfer  calls.  The  term 
"telephone  sets  and  consoles*'  is 
defined  to  include  any  combination  of 
two  or  more  of  the  following  items, 
when  imported  or  shipped  in  the  same 
container,  with  or  witnout  additional 
apparatus:  Housing,  hand  set,  cord  (line 
or  hand  set),  power  supply,  telephone 
set  circuit  cards,  or  console  circuit 
cards. 

(2)  Control  and  switching  equipment, 
whether  denominated  as  a  Key  service 
unit,  control  imit,  or  cabinet/switch. 
"Control  and  switching  equipment"  is 
defined  to  include  the  imits  described 
in  the  preceding  sentence  Mrhich  consist 
of  one  or  more  circuit  cards  or  modules 
(including  backplane  circuit  cards)  and 
one  or  more  of  the  following  items, 
when  imported  or  shipped  in  the  same 
container  as  the  dicuit  cards  or 
modules,  with  or  without  additional 
apparatus:  Connectors  to  accept  circuit 
cards  of  modules  and  building  wiring. 

(3)  Circuit  cards  and  modules, 
including  power  supplies.  These  may  be 
incorporated  into  control  and  switching 
equipment  or  telephone  sets  and 
consoles,  or  they  may  be  imported  or 
shipped  separately.  A  power  supply 
converts  or  divides  input  power  of  not 
more  than  2400  watts  into  output  power 
of  not  more  than  1800  watts  supplying 
DC  power  of  approximately  5  volts,  24 
volts,  and  48  volts,  as  well  as  90  volt  AC 
ringing  capability. 

Tne  following  merchandise  is 
excluded  from  the  scope  of  this  order 
(1)  Nonproprietary  industry-standard 
("tip/ring")  telephone  sets  and  other 
subassemblies  that  are  not  specifically 


designed  for  tise  in  a  covered  system, 
even  though  a  system  may  be  adapted 
to  use  suchnonproprietary  equipment 
to  provide  some  system  fimctions;  (2) 
telephone  answering  machines  or 
fecsimile  machines  integrated  with 
telephone  sets;  and  (3)  adjimct  software 
used  on  external  data  processing 
eqiupment. 

The  review  covers  one  manufacturer/ 
exporter  of  this  merchandise  to  the 
United  States,  Tecom,  and  the  period 
December  1, 1990,  through  November 
30, 1991. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  as  provided  by 
§  353.22  of  the  Commerce  Regulations. 
We  received  comments  from  the 
respondent.  Tecom. 

Comment  1:  Tecom  argues  that  the 
Department  erroneously  adjusted  for 
di^rences  in  physical  characteristics  of 
the  merchandise  by  adding  to  foreign 
market  value  (FMV)  the  diffnence 
between  the  variable  cost  of 
manufacture  (direct  materials,  direct 
labor,  and  variable  factory  overhead)  of 
the  home  market  and  U.S.  merchandise. 
According  to  Tecom,  the  variable  cost  of 
manufacture  (VCOM)  of  the  home 
market  merchandise  exceeds  that  of  the 
U.S.  merchandise  for  all  such  or  similar 
comparisons.  As  a  result,  Tecom  states 
that  the  Department  should  adjust  for 
differences  in  the  physical 
characteristics  of  the  merchandise  by 
deducting  from,  not  addbig  to,  FMV  the 
difference  between  the  VCOM  of  the 
home  market  and  U.S.  merchandise. 

Department's  Position:  We  agree  with 
Tecom  and  have  subtracted  frt)m  FMV 
the  difference  between  the  VCOM  of  the 
home  market  and  U.S.  merchandise. 

Comment  2:  Tecom  contends  that  an 
upward  adjustment  to  U.S.  price  for 
revenue  earned  based  on  a  warranty 
contract  should  be  allowed.  Tecom 
states  that  all  relevant  information  was 
provided  in  its  April  20, 1992, 
submission  to  explain  the  warranty 
expense  incurred  on  specific  sales.  It 
identified  the  customer  which  paid  the 
service  fee,  the  contractor  whicn 
charged  Tecom  for  this  expense,  the 
percentage  of  invoice  price  of  each  sale, 
and  the  purpose  for  wnich  this  service 
fee  was  paid. 

Depakment's  Position:  We  agree,  hi 
reviewing  the  submissions  for  the  final 
results,  we  determined  that  Tecom 
provided  sufficient  information  to  show 
that  the  additional  revenue  in 
connection  with  a  warranty  contract 
was  tied  to  individual  U.S.  sales 
transactions,  and  the  Tecom  sufficiently 
repented  the  expense  related  to  this 


ad)u8tnient.  Therefore,  w  made  this 
adjustment  for  the  final  results.  See  19 
CFR  353.56  (1992). 

Continent  3:  Citing  American  Permac, 
Inc.  V.  17.5.  703  F.Supp.  97, 101-102. 
(OT,  1988),  Tecom  argues  that  the 
Department  should  make  a  level-of- 
trade  adjustment  to  FMV.  because 
Tecom  sells  only  to  original  equipment 
manufacturers  (OEMs)  in  the  United 
States  and  only  to  dealers/distributon 
in  Taiwan.  According  to  Tecom,  its 
prices  to  dealers/distributors  differ  from 
those  to  Q£Ms,  because  Tecom  incurs 
certain  expenses  on  dealers/distributor 
sales  in  the  home  market  that  it  claims 
it  would  not  incur  on  0^4  sales  in  the 
home  mariiet  Specifically.  Tecom 
asserts  that  tedmical  service  and 
warranty  expenses,  bad  debt  expenses, 
warehousing  costs,  and  expenses 
associated  with  regional  sales  offices, 
are  necessary  for  sales  to  dealers/ 
distributors  in  the  home  market,  but  are 
not  incurred  on  sales  to  OEMs  in  the 
United  States.  As  evidence  that  Tecom 
would  not  incur  these  expenses  on  OEM. 
sales  in  the  home  market  if  it  were  to 
sell  to  OEMs  in  the  home  market, 
Tecom  cites  the  experience  of  other 
Taiwan  SBTS  producers,  Tecom 's  cost 
experience  witn  cordless  telephoanes. 
and  Tecom 's  experience  with  SBTS  in 
"similar"  markets.  Based  on  these 
experiences,  Tecom  contends  that  the 
Department  should  deduct  from  FMV 
tecnnical  service  and  warranty 
expenses,  bad  debt  expenses, 
warehousing  costs,  and  expenses 
associated  with  regional  sales  offices 
incurred  in  selling  to  dealers/ 
distributors  in  the  form  of  a  level-of* 
trade  adjustment 

Department's  Position:  We  disagree. 
Pursuant  to  19  CFR  353.54,  the 
Department  will  make  an  adjustment  for 
diSarences  in  level  of  trade  only  if  the 
respondent  has  established  its  claim  to 
suui  an  adjustment  to  the  satisfaction  of 
the  Secretary.  In  order  for  Tecom  to 
demonstrate  eligibility  for  a  level-of- 
trade  adjustment,  Tecom  must  show 
that,  where  all  other  fectors  are  equal, 
differences  in  price  between 
merchandise  sold  in  the  U.S.  and  the 
home  market  are  due  to  level-of-trade 
diffierences,  and  not  other  differences  in 
conditions  present  in  two  distinct 
geographical  markets.  See  19  CFR 
353.58  (1992).  In  this  instance,  Tecom 
has  not  met  this  requirement,  because  it 
has  not  shown  that  it  would  not  have 
incurred  the  expenses  in  question  had  it 
made  sales  to  OEMs  in  the  home 
market 

First,  Tecom  referred  to  other 

fireviously  reviewed  companies.  Taisel 
which  sold  SBTS  to  OEMs  in  Taiwan 
but  is  no  longer  in  the  SBTS  business) 
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and  Sinoca  (which  considered  selling 
SBTS  to  OEMs  in  Taiwan),  to  show 
costs  associated  with  selliig  at  both 
levels  of  trade  in  the  home  market. 
Taisel  made  broad  statements  offering 
general  observations  of  selling  expenses 
it  incurred  when  it  sold  SBTS  to  OEMs 
in  Taiwan.  Sinoca  also  ofiiered  general 
observations  listing  selling  expenses  it 
would  not  expect  to  incur  if  it  entered 
the  SBTS  market  in  Taiwan  and  sold 
SBTS  to  OEMs.  However,  neither  Taisel 
nor  Sinoca  provided  factual  data  to 
support  its  general  observations. 
Fuirther,  we  beUeve  that  it  would  be 
inappropriate  to  speculate  regarding  the 
expenses  that  one  company  might  incxir 
to  sell  its  products  based  on  the 
experiences  of  other  companies  that 
may  have  completely  different  business 
practices. 

Tecom  also  referred  to  its  cordless 
telephone  business  to  show  its 
experience  with  another  product  sold  in 
the  home  market.  In  order  to  qualify  for 
the  level-of-trade  adjustment,  the  data 
should  be  based  on  merchandise  that  is 
sufficiently  similar  to  the  merchandise 
under  review.  Although  Tecom  has 
stated  that  cordless  telephones  and 
SBTS  are  of  the  same  general  nature, 
there  is  no  evidence  on  the  record  to 
substantiate  its  claim  that  the 
experience  associated  with  cordless 
telephones  is  sufficiently  similar  to  the 
experience  associated  with  SBTS.  There 
must  also  be  some  demonstration  that 
the  marketing  and  distribution  channels 
for  such  a  product  are  similar  enough  to 
be  used  to  approximate  the  experience 
of  the  investigated  merchandise. 
Tecom's  submission  contained  many 
assertions  that  cordless  telephones  and 
SBTS  had  similar  marketing  and 
distribution  channels,  but  no  factual 
information  was  provided  to 
substantiate  this  claim.  Because  we  can 
not  conclude  that  SBTS  and  cordless 
telephones  are  sufficiently  similar 
products  and  because  the  information 
that  Tecom  provided  does  not  clearly 
demonstrate  that  the  marketing  and 
distribution  channels  for  the  two 
products  are  of  a  similar  nature,  the 
Department  can  not  conclude  that  these 
products  are  sufficiently  comparable  for 
purposes  of  quantifying  expenses 
associated  with  selling  SBTS  at  different 
levels  of  trade. 

Finally,  Tecom  points  to  its 
experience  in  the  Singapore  and  Hong 
Kong  markets  as  an  indication  of  the 
difference  in  cost  associated  with  selling 
to  OEMs  rather  than  dealers/distributors 
in  Taiwan.  Tecom  argues  that  "Hong 
Kong  and  Singapore  basically  have  the 
same  type  of  customers,  product,  and 
distribution  network  as  Taiwan."  A 
level-of-trade  adjustment,  however, 


must  be  based  on  home  market 
experience.  Experience  in  third-country 
markets  is  not  evidence  of  what 
experience  would  be  in  the  home 
market.  See  Fundicao  Tupy  SA.  v.  U.S., 
678  F.  Supp.  898  (OT 1988);  aff'd..  859 
F2d  915  (1988). 

Tecom  cites  American  Permac,  Inc.  v. 
U.S..  703  F.  Supp.  97. 101-102.  (OT. 
1988)  as  the  basis  for  its  claim  for  a 
level-of-trade  adjustment.  However,  in 
that  case  the  German  manufacturer, 
Boewe,  was  able  to  provide  an 
accounting  study  that  quantified 
expenses  Uiat  Boewe  would  not  have 
incurred  if  it  had  sold  to  distributors 
rather  than  end-users.  Boewe  was  able 
to  show  that  the  level  of  trade  affected 
price  comparability  and  was  able  to 
quantify  that  difference.  By  contrast, 
Tecom  has  failed  to  demonstrate  that 
sales  to  different  levels  of  trade  in  the 
home  market  and  the  United  States  have 
adversely  affected  price  comparability. 
Based  on  the  aforementioned,  Tecom 
has  not  provided  sufficient  evidence  for 
the  Department  to  make  a  level-of-trade 
adjustment. 

Final  Results  of  Review 

As  a  result  of  this  review,  we 
determine  the  following  dumping 
margin  exists  for  the  period  Ctecember  1, 
1990  through  November  30, 1991: 


Manufacturer/Exporter 


Tecom 


Margin 
(percent) 


0.67 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentage 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  administrative  review  for  all 
shipments  of  subject  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act:  (1)  The  cash 
deposit  rate  for  the  reviewed  company 
will  be  as  shown  above:  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above  the  cash 
deposit  rate  will  continue  to  be  the 
company  specific  rate  pubUshed  for  the 
most  recent  period:  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  less-than-fair- 
value  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 


recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufactivers 
or  exporters  will  be  0.67  percent. 

This  rate  represents  the  highest  rate 
for  any  firm  in  .this  administrative 
review,  other  than  those  firms  receiving 
rates  based  entirely  on  the  best 
information  available.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occiirred  and  the  subsequent  assessment 
of  double  antidimiping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  January  14, 1993. 
AlanMOunn, 
Assistant  Secretary  for  Import 
Administration. 

(PR  Doc.  93-2297  Filed  1-29-93;  8:45  am) 
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[C-333-001] 

Cotton  Sheeting  and  Sateen  From 
Peru;  Intent  To  Revoke  Countervailing 
Duty  Order 

AGENCY:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  intent  to  revoke 
countervaiUng  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  countervailing  duty  order  on 
cotton  sheeting  and  sateen  from  Peru. 
Interested  parties  who  object  to  this 
revocation  must  submit  their  comments 
in  writing  not  later  than  February  28, 
1993. 

EFFECTIVE  DATE:  February  1, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Stroup,  Anne  D'Alauro,  or 
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Maria  MacKay.  Office  of  Countervailing 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone:  (202)  482-0983  or  482-2786. 

SUPPLEMENTARY  V4F0RMAT10N: 

Background 

On  February  1, 1983,  the  Department 
of  Commerce  {"the  Department") 
published  a  coimtervailing  duty  order 
on  cotton  sheeting  and  sateen  from  Peru 
(48  PR  4501).  The  Department  has  not 
received  a  request  to  conduct  an 
administrative  review  of  Uiis 
countervailing  duty  order  for  four 
consecutive  annual  anniversary  months. 

In  accordance  with  19  CFR 
355.25(d)(4)(iii),  the  Secretary  of 
Commerce  wUl  conclude  that  an  order 
is  no  longer  of  interest  to  interested 
parties  and  will  revoke  the  order  if  no 
interested  party  objects  to  revocation  or 
requests  an  administrative  review  by  the 
last  day  of  the  filth  anniversary  month. 
Accordingly,  as  required  by 
§  355.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  order. 

Opportunity  To  Object 

Not  later  than  February  28, 1993, 
interested  parties,  as  defined  in 
§  355.2(1)  of  the  Department's 
regulations,  may  object  to  the 
Department's  intent  to  revoke  this 
countervailing  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington.  DC  20230. 

If  interested  parties  neither  request  an 
administrative  review  (pursuant  to  the 
Department's  notice  of  opportunity  to 
request  administrative  review),  nor 
object  to  the  Department's  intent  to 
revoke  by  February  28, 1993,  we  shall 
conclude  that  the  order  is  no  longer  of 
interest  to  interested  parties  and  shall 
proceed  with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR355.25(d)(4)(i). 

Dated:  January  26, 1993. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc  93-2298  Filed  1-29-03;  8:45  am] 
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[C-333-0021 

Cotton  Yam  From  Peru;  Intent  To 
Revoke  Countervailing  Duty  Order 

AQENCY:  hitemational  Trade 
Administration/Import  Administration, 
Department  of  Conmierce. 


ACTION:  Notice  of  intent  to  revoke 
countervailing  duty  order. 

SUMMARY:  The  Department  of  Commerce 
is  notifying  the  public  of  its  intent  to 
revoke  the  coimtervailing  duty  order  on 
cotton  yam  from  Peru.  Interested  parties 
who  object  to  this  revocation  must 
submit  their  comments  in  writing  not 
later  than  February  28, 1993. 

EFFECTIVE  DATE:  February  1, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Particia  W.  Stroup,  Anne  D'Alauro,  or 
Maria  KfacKay,  Office  of  Countervailing 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone:  (202)  482-0983  or  482-2786. 

SUPPI.EMENTARY  MFORMATION: 
Background 

On  February  1, 1983,  the  Department 
of  Commerce  ("the  Department") 
published  a  countervailing  duty  order 
on  cotton  yam  bom  Pern  (48  FR  4508). 
The  Department  has  not  received  a 
request  to  conduct  an  administrative 
review  of  this  countervailing  duty  order 
for  four  consecutive  annual  anniversary 
months. 

In  accordance  with  19  CFR 
355.25(d)(4)(iii),  the  Secretary  of 
Commerce  will  conclude  that  an  order 
is  no  longer  of  interest  to  interested 
parties  and  will  revoke  the  order  if  no 
interested  party  objects  to  revocation  or 
requests  an  administrative  review  by  the 
last  day  of  the  fifth  anniversary  month. 
Accordingly,  as  required  by 
§  355.25(d)(4)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  revoke  this  order. 

Opportunity  To  Object 

Not  later  than  Febmary  28, 1993, 
interested  parties,  as  defined  in 
§  355.2(i)  of  the  Department's 
regulations,  may  object  to  the 
Department's  intent  to  revolce  this 
countervailing  duty  order. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration, 
room  B-099,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 

If  interested  parties  neither  request  an 
administrative  review  (pursuant  to  the 
Department's  notice  of  opportunity  to 
request  administrative  review)  nor 
object  to  the  Department's  intent  to 
revoke  by  Febmary  28, 1993,  we  shall 
conclude  that  the  order  is  no  longer  of 
interest  to  interested  parties  and  shall 
proceed  with  the  revocation. 

This  notice  is  in  accordance  with  19 
CFR  355.25(4)(i). 


Dated:  January  26, 1993. 
Joaqih  A.  Spetrini 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc  93-2299  Filed  l-29-«3;  8:45  am] 
MLLMQ  COOC  Sf10-M-M 


National  Oceenic  end  Atmoepheric 
Administration 

Put)lic  Meeting  on  and  AvallabHity  of 
nnai  Management  Plen  for  the  Hudeon 
River  National  Eatuarlne  Research 
Reserve 

AGENCY:  Sanctuaries  and  Reserves 
Division,  Office  of  Ocean  and  Coastal 
Resource  Management,  National  Ocean 
Service,  (NOS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
U.S.  Department  of  Commerce. 
ACTION:  Notice  of  pubUc  meetings  and 
availabiUty  of  final  management  plan. 

SUMMARY:  Notice  is  hereby  given  that 
the  Sanctuaries  and  Reserves  Division, 
of  the  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
AdministraUon  (NOAA),  U.S. 
Department  of  Commerce,  and  the  New 
York  State  Department  of 
Environmental  Conservation  have  made 
available  the  Final  Management  Plan 
(FMP)  prepared  for  the  Hudson  River 
National  Estuarine  Research  Reserve 
(HRNERR).  This  FMP  sets  forth  the 
program  missions,  goals  and  objectives 
of  the  HRNERR,  and  estabUshes  policies 
that  will  protect  the  natural  resources 
and  ecological  integrity  of  the  HRNERR. 

The  Office  of  Oc»an  and  Coastal 
Resoim^e  Management  and  New  York 
State  Department  of  Environmental 
Conservation  will  hold  a  public  meeting 
at  the  following  time  and  place: 
February  17, 1993,  7  p.m.,  New  Ytwk 
Department  of  Environmental 
Conservation,  Region  3  Office,  21  South 
Putt  Comers  Road,  New  Paltz,  New 
York. 

The  views  of  interested  persons  and 
organizations  on  the  adequacy  of  the 
FMP  are  soUcited,  and  may  be 
expressed  orally  and/or  in  written 
statements.  Presentations  will  be 
scheduled  on  a  first-come,  first-heard 
basis,  and  may  be  limited  to  a  maximum 
of  five  (5)  minutes.  The  time  allotment 
may  be  extended  before  the  meeting 
when  the  number  of  speakers  can  be 
determined,  llie  public  comment  period 
for  the  FMP  will  end  on  Monday,  March 
1. 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
R.  Randall  Schneider,  (202)  606-4122. 
Sanctxiaries  and  Reserves  Divisicm, 
Office  of  Ocean  and  Coastal  Resource 
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Management,  National  Ocean  Service, 
NOAA,  1825  Connecticut  Avenue  NW., 
suite  714,  Wadiington.  DC  20235. 
Copies  of  the  final  management  plan  are 
available  upon  request  to  the 
Sanctuaries  and  Reserves  Division. 

(Federal  Domestic  Assistance  Catalog 
Niunber  11.420  (Coastal  Zona  Management) 
Estuarine  Sanctuaries) 

Dated:  January  26, 1993. 
W.StaakyWibaa, 

Assistant  Admmittmtorfor  Ocean  Serrkts 

and  Coastal  Zone  Management. 

(FR  Doc  93-2174  Filed  1-28-93;  8:45  am] 
aaxMO  eooe  Mie-o»-H 


Patent  and  Trademark  OMIoe 

Meeting  of  the  Public  Advlaory 
Committee  for  Tredemarfc  Affaire 

AGENCY:  Patent  and  Trademark  Office, 
Commeroe. 

ACTION:  Notice. 

SUMMARY:  In  accordance  writh  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463), 
announcement  is  made  of  the  open 
meeting  of  the  PubUc  Advisory 
Committee  for  Trademark  AfCairs. 

DATES:  The  Public  Advisory  Committee 
for  Trademark  Affairs  will  meet  from  10 
a.m.  until  4  pan.  on  F^HOiary  23. 1993. 

PIACC:  U.S.  Patent  and  Trademark 
Office,  2121  Crystal  Drive,  Crystal  Park 
2,  room  912,  Arlington.  Virginia. 

STATtIS:  The  meeting  will  be  open  to 
public  observation:  seating  will  be 
available  for  the  public  on  a  first-come- 
first-served  basis.  Membos  of  the  public 
will  be  permitted  to  make  oral 
comments  of  three  (3)  minutes  eacJL 
Writtm  comments  and  suggestions  will 
be  accepted  before  or  after  the  meeting 
on  any  of  the  mattera  discussed.  Copies 
of  the  minutes  will  be  available  upon 
request. 

MATTERS  TO  BE  COMUOCnEO:  The  agenda 
for  the  meeting  is  as  follows: 

(1)  Finance 

(2)  Automation 

(3)  Strategic  Planning 

(4)  Currant  Trademark  Office  Practice 
Issues 

(5)  International  Tradonark  Law 

CONTACT  PERSON  FON  MORE  MFORMATION: 
For  farther  informatian,  contact  Lynne 
Beresford,  Office  of  the  Assistant 
Commissianer  kn  Trademariu,  Building 
CPIC2,  room  910,  Patent  and  Trademark 
Office,  Washington.  DC  20231. 
Telephone:  (703)  305-9464. 


Dated:  January  25. 1993. 
Dotiglaa  B.  Comer, 

Acting  Assistant  Secretary  and  Acting 
Commissioner  of  Patents  and  Trademarks. 
[FR  Doc  83-2300  Piled  1-29-93: 8:45  am] 


COMiyinTEEFORTHE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adiuatment  of  Import  UmHa  for  Certain 
Cotton  and  Man-Made  Fiber  Textie 
Producta  Produced  or  MarHifactured  in 
Bangladaah 

January  26, 1993. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA), 

ACTKM:  Issiiing  a  directive  to  ihe 
Commissioner  of  Customs  adjusting 
Umits. 

EFFECTIVE  OATE:  January  26, 1993. 

FOR  FURTHER  WTOHMATION  CONTACT:  Ross 

Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  R^XRls  posted  on  the  bulletin 
boards  of  eadi  Customs  port  or  call 
(202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLOmTART  MFORMAT10N: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  tactkni  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
use  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATIC^:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Registar  notice  56  FR  60101, 
published  on  November  27, 1991).  Also 
see  57  FR  1146,  published  on  January 
10, 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implemoit  all 
of  the  provisians  of  the  bilateral 
agreement,  but  are  deci^Md  to  assist 


aaiy  in  the  implementation  of  certain  of 
its  provisians. 
|.  Haydea  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Conunittee  far  th»  i»plaaMntadoa  of  Textib 

Agraewtimta 
January  26, 1993. 
Commissioner  of  Cnstoms, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  7, 1992,  by  the 
Chairman,  Conunittee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufectured  in  Bangladesh  and  exported 
during  the  twelve-month  period  which  began 
on  February  1, 1992  and  extends  through 
January  31, 1993. 

Effective  on  January  26, 1993,  you  are 
directed  to  amend  further  the  dliective  dated 
January  7, 1992  to  ad)ust  the  Ihnits  for  the 
following  categories,  as  provided  under  the 
tenns  of  the  currant  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  People's  Republic  of  Bangladesh: 


Catagoiy 

Aeluted  >iw>w»<i>onft 

335 _     -.. 

045rv4o  »..»..»»»» 

153,560  dozen. 
236.494  dozaa 

'Th«  fento  hew  no!  baw  wluaM  to  ■eoewt  tor  «w 
Imparts  M^oitod  tUm  JwMfy  31.  1980. 

The  Conunittee  for  the  Implementation  of 
Textile  Agreements  has  determined  tiiat 
these  actions  Call  within  the  foreign  aSaira 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(aMl). 

Sincerely, 

J.  Haydan  Boyd. 

Acting  Chairman,  Coamiitteefar  the 
Implementation  of  Textik  Agreements. 
[FR  Doc.  93-2229  Filed  1-29-93;  8:45  am] 
■UJNO  oooc  tSia-OM-F 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Notification  of  Requeat  for  ExteiMlon 
of  Approval  of  Information  Collection 
Requirementa— Sefety  Standard  for 
Walic>Behind  Povver  Lumt  Mowera 

AGENCY:  Consiuner  Product  Safety 

Commission. 

action:  Notice. 

SUMMARY:  In  accordance  with  prtmsions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C  chapter  35),  the  Consumer 
Product  Safety  Commission  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  extension  of 
approval  through  January  31, 1996,  of 
innnnatitHi  coUectitni  reqtiirements  in 
the  Safety  Standard  for  Walk-Behind 


Power  Lawn  Mowers  (16  CFR  part 
1205).  The  standard  is  intended  to 
elimLaate  or  reduce  risks  of 
amputations,  avulsions,  lacerations,  and 
other  serious  injiiries  which  have 
resulted  from  the  accidental  contact  of 
some  part  of  an  operator's  body  with  the 
rotating  blade  of  a  power  lawn  mower. 

The  standard  contains  performance 
and  labeling  requirements  for  walk- 
behind  power  lawn  mowers  to  address 
risks  of  blade-contact  injuries.  The 
standard  also  requires  manufocturers 
and  importers  of  mowers  subject  to  its 
provisions  to  test  mowers  for 
compliance  with  the  performance 
requirements  of  the  standard  and  to 
maintain  records  of  testing. 
Additionally,  the  standard  requires 
manufactiuers  and  importers  to  label 
each  mower  which  is  subject  to  the 
standard  with  certain  information  about 
itsproduction. 

The  Ck>mmission  uses  the  information 
compiled  and  maintained  by 
manufacturers  and  importers  of  mowers 
to  determine  that  these  firms  have 
complied  with  the  standard.  The 
Commission  uses  the  production 
information  required  to  appear  on  the 
label  of  each  mower  to  facilitate 
corrective  action  in  the  event  mowers 
which  are  subject  to  the  standard  &il  to 
comply  with  its  requirements  in  a 
manner  which  creates  a  substantial  risk 
of  injury  to  the  public. 

Additional  Details  About  the  Request 
for  Extension  of  Approval  of 
Information  Collection  Requirements 

Agency  address:  Consimier  Product 
Safety  Conunission,  Washington,  E)C 
20207. 

Title  of  information  collection:  Safety 
Standard  for  Walk-Behind  Power  Lawn 
Mowers.  16  CFR  Part  1205. 

Type  of  request  Extension  of 
approval. 

General  description  of  respondents: 
Manufacturers  and  importers  of  mowers 
subject  to  the  standard  for  walk-behind 
power  lawn  mowers. 

Frequency  of  collection:  Varies 
depending  upon  the  number  of 
individual  mowers  or  production  units 
of  mowers  manufactured  or  imported. 

Estimated  number  of  responaents:  75. 

Estimated  average  number  of  hours 
per  respondent:  390  per  year. 

Estimated  number  of  hours  for  all 
respondents:  29,250  per  year. 

Comments:  Comments  on  this  request 
for  extension  of  approval  of  information 
collection  requirements  should  be 
addressed  to  Donald  Arbudde,  Desk 
Officer,  Office  of  Information  and 
R^ulatory  Affairs,  Office  of 
Management  and  Budget,  Washington 
DC  20503;  telephone  (202)  395-7340. 


Copies  of  the  request  for  extension  of 
information  collection  reqidrements  are 
available  from  Francine  Snacter,  Office 
of  Planning  and  Evaluation,  Consumer 
Product  Safety  Commission. 
Washington.  DC  20207;  telephone:  (301) 
504-0416. 

This  is  not  a  proposal  to  w^ch  44 
U.S.C.  3504(h)  is  applicable. 

Dated:  January  26, 1993 
Sadja  E.  DDim, 

Secretary,  Consumer  Product  Safety 
Commission. 

[PR  Doc  93-2304  Filed  1-29-93;  8:45  am] 
BOUNQ  CODE  •13»«1-F 


DEPARTMENT  OF  DEFENSE 

Offic«  of  the  Secretary 

DoD-OOE  System  Safety  Red  Team 
Advisory  Committee 

ACTION:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  The  DoD-DOE  System  Safety 
Red  Team  Advisory  Committee  (Red 
Team)  will  meet  in  closed  session  on 
February  24-26. 1993,  at  Albuquerque, 
NM. 

The  mission  of  the  Red  Team  is  to 
perform  technical  evaluations  of  the 
safety  of  nuclear  weapons  in 
development  and  in  the  stockpile.  At 
this  meeting,  the  Red  Team  will  receive 
classified  briefings  on  the  nuclear  safety 
design  basics,  W-80  (Air  Launch  Cndse 
Missile/ Advanced  Cruise  Missile 
(ALCM/ACM)  and  Tomahawk)  military 
characteristics  and  stockpile  to  target 
sequence,  and  W-80  hardware  and 
tecmnology  overviews. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
Public  Law  92-463,  as  amended,  (5 
U.S.C  app.  n,  (1988)),  it  has  been 
determined  that  this  Red  Team  meeting 
concerns  matters  listed  in  5  U.S.C 
552b(c)(l)(1988),  and  that  accordingly 
this  meeting  will  be  closed  to  the 
publia 

Dated:  January  26, 1993. 
Linda  M.  Bynum, 

Alternate  OSC  Federal  Begister  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc  93-2266  Filed  1-29-93;  8:45  am) 
nuMQ  cooe  mio-w-m 


[}oO  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  Meeting 

SUMMARY:  Working  Group  A  (Microwave 
Devices)  of  the  DoD  Advisory  Ckoup  on 
Electron  Devices  (AGED)  announces  a 
closed  session  meeting. 


DATE:  The  meeting  wrill  be  held  at  0900. 
Monday,  February  8. 1993. 
ADDRESS:  Meeting  will  be  held  ti 
Palisades  Institute  for  Research 
Services.  Inc  2011  Crystal  Drive,  Suite 
307,  Arlington,  VA  22202. 
FOR  HIRTMER  tlFORMATION  CONTACT: 
Walter  Gehiovatch,  AGED  Secretariat. 
2011  Crystal  Drive,  Suite  307.  Arlington, 
Virginia  22202. 

SUPPLBIENTARY  MPORMATION:  The 
mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  Director,  Defanse 
Advanced  Research  Projects  Agmicy  and 
the  Military  Departments  with  technical 
advice  on  the  conduct  of  economical 
and  effective  research  and  development 
programs  in  the  area  of  electron  devices. 

The  Working  Ooup  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
Military  Departments  propose  to  initiate 
with  indusfry,  universities  or  in  their 
laboratories.  This  microwave  device 
area  includes  programs  on 
developments  and  research  related  to 
microwave  tubes.  soUd  state  microtvave 
devices,  electronic  warfare  devices, 
millimeter  wave  devices,  and  passive 
devices.  The  review  will  include  details 
of  classified  defense  programs 
throughout 

In  accordance  with  section  10(d)  of 
Public  Law  92-463,  as  amended,  (5 
U.S.C  app,  n  section  10(d)  (1988)).  it 
has  been  determined  that  this  Advisory 
Group  meeting  concerns  matters  listed 
in  5  U.S.C  552b(c)(l)  (1988),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  pubUc. 

Dated  January  26, 1993. 
hM.  B  jimiii. 

Alternate  OSD  Federal  Fegistar  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  93-2265  Filed  1-29-93;  8:45  am] 
BtLUNQ  CODE  M10-01-M 

DOD  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  Meeting 

agency:  Office  of  the  Secretary,  DOD. 
ACTION:  Notice  of  closed  meeting. 

SUMMARY:  Woridng  Group  B 
(Microelectronics)  of  the  DoD  Advisory 
Group  on  Electron  Devices  (ACTD) 
announces  a  closed  session  meeting. 
DATES:  The  meeting  will  be  held  at  0900, 
Tuesday,  16  February  1993. 
ADDRESSES:  The  meeting  will  be  held  at 
Palisades  Institute  for  Research 
Services,  Inc,  2011  Crystal  Drive,  suite 
307,  Arlington,  VA  22202. 
FOR  FURTHER  i4F0RMATK)N  CONTACT: 
Warner  Kramer,  AGED  Secretariat.  2011 
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Cfystal  Drive,  suite  307,  Arlington, 
Virginia  22202. 

8Uf>f>t.aien-Airr  mfommtkm:  The 
mission  of  the  Advisory  Group  is  to 
provide  the  Under  Secretary  of  Defense 
for  Acquisition,  the  EKrector,  Defense 
Advanced  Reeeorch  Prefects  Agency  and 
the  Mibtary  Departments  with  technical 
advice  on  the  conduct  of  eoonamicai 
and  effective  research  and  development 
programs  in  the  area  of  electron  devices. 

Tne  Woridng  Group  B  meetins  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
mihtary  proposes  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  microelectronics  area 
includes  such  programs  on 
semiconductor  materials,  integrated 
circuits,  charge  coupled  devices  and 
memories.  The  review  will  include 
classified  program  details  throughout 

In  accordance  with  section  l^d)  of 
Public  Law  No.  92-463,  as  amended,  (5 
U.S.C  App.  n  10(d)  (1988)).  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.  C  552b(c)(l)  (1988).  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  pubhc 

Dated:  January  26. 1993. 
L.M.  Bynum, 

AJtemate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(PR  Doc  93-2255  Filed  1-29-93: 8:45  am) 


OepartflMnt  of  th«  Navy 

Record  of  Dadslon  to  Homaport  and 
Construct  Support  FadlltiM  for  TWo 
Faat  Combat  Support  SMpa  at  Naval 
Waapona  Station  Earia,  Colts  Nacfc,  NJ 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  PoUcy  Act 
(NEPA)  of  1969  and  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  parts  1500-1508),  the  Department 
of  the  Navy  announces  its  decision  to 
homeport  and  construct  support 
facilities  for  two  Fast  Combat  Support 
Ships  (AOE-6  Class)  at  Naval  Weapons 
StaUon  (WPNSTA)  Earle,  ColU  Neck, 
New  Jersey.  The  two  AOB-6  Class  ships 
to  be  homeported  at  Wn4STA  Earle  wdll 
be  tempotarily  homeported  at  the  Naval 
Station  (NAVSTA),  Norfolk.  Vir^a. 
while  the  necessary  berthing  and  shore 
facilities  are  being  constructed  at 
WPNSTA  Earle.  This  action  was 
identified  as  the  preferred  alternative  in 
the  Draft  Environmental  Impact 
Statement  (DEIS)  distributed  to  the 
public  on  July  31, 1992. 

The  U.S.  Navy  is  acquiring  a  new 
class  of  auxihary  ships,  designated  the 
AOE-6  Qass.  Present  plans  call  for 


these  new  ships  to  be  deUvered  to  the 
Navy  over  the  next  ten  years.  These 
AOEr-i  Class  diips  will  provide  fuel, 
ammunition,  and  dry  and  refrigerated 
stores  to  operational  fleet  forces.  At  the 
present  rate  of  ship  funding  and 
acquisition,  two  AOE-6  Class  ships  will 
require  a  homeport  on  the  U.S.  east 
coast.  While  ship  construction 
proposals  indicate  that  additional  ships 
could  be  funded  and  built  in  the  future, 
onlv  two  ships  are  currently  proposed 
for  Domeporting  on  the  U.S.  east  coast 

To  identify  a  nomeport  for  AO&-6 
Class  ships,  a  program  for  identifying 
the  most  practicable  east  coast  locations 
for  homeporting  was  implemented.  This 
program  evaluated  twelve  military 
installations  al<x>g  theTJ.S.  east  and  gulf 
coasts.  The  potential  for  unacceptable, 
adverse  environmental  impact  along 
with  operational  concerns,  eliminated 
nine  sites.  The  three  remaining  sites 
evaluated  in  detail  in  the  DEIS  were 
WPNSTA  Earle,  New  Jersey;  WPNSTA 
Yorktown,  Virginia;  and  WPNSTA 
Charleston,  South  Carolina.  The  no 
action  alternative  was  dismissed  from 
further  consideration  because  the 
operational  need  for  adding  AOE-6 
Class  shins  to  the  U.S.  Atlantic  Fleet  has 
been  established  and  their  construction 
has  been  authorized  by  Congress. 

Based  oa  environmental  and 
operational  considerations,  WPNSTA 
Earle  was  selected  as  the  preferred 
alternative  for  the  homeporting  action. 
While  this  decision  involves 
constructing  support  facilities  needed  to 
homeport  two  AOE-6  Class  ships  at 
WPNSTA  Earle.  it  does  not  include  final 
decisions  for  homeporting  additional 
AOE-6  Class  ships  at  Ea^.  Yorktown, 
or  Charleston.  Decisions,  including 
appropriate  environmental 
docimientation.  regarding  homeporting 
additional  ships  will  be  made  as 
subsequent  homeporting  proposals  are 
developed. 

Faciuties  to  be  ccmstructed  in  support 
of  the  homeporting  action  at  WPNSTA 
Earle  incluoe  extension  of  Pier  4;  and 
magazine,  warehouse,  scale  house, 
personnel  support  facilities,  and  parking 
lot  construction.  Homeporting  will  also 
require  the  dredging  of  approximately 
2.25  million  cubic  yards  to  expand  the 
turning  basin  and  provide  access  to  Pier 
4.  Of5^  and  anhsted  personnel  at 
WPNSTA  Earle  will  increase  by  a  total 
of  498  as  a  result  of  homeporting  two 
AOE-6S.  Military  dependents  would 
increase  by  approximately  538.  Married 
military  personnel  attached  to  the 
homeported  ships  will  be  assigned  to 
Uve  in  military  family  housing  units 
located  at  Staten  Island,  New  York,  or 
at  WPNSTA  Earle.  No  new  facilities  are 
required  to  support  the  temporary 


homeporting  action  at  NAVSTA 
Norfolk:  however,  the  dredging  of 
approximately  108,500  cubic  yards  at 
Pier  2  is  requfred. 

All  practicable  means  to  avoid  or 
minimize  environmental  Impacts  at 
WPNSTA  Earle  have  been  adopted. 
Sediment  analyses  for  dredged  material 
have  been  performed  and  the  material 
found  to  be  acceptable  for  in-water 
disposal  at  the  Mud  Dump  Ocean 
Disposal  Site.  Necessary  permits  from 
the  U.S.  Army  Corps  of  Engineers  and 
the  State  of  New  Jersey  Water  Control 
Board  will  be  obtained  prior  to  dredging 
operations.  Final  resolution  of 
appropriate  mitigation  measures, 
including  those  recommended  by  tiat 
New  Jersey  Department  of 
Environmental  Protection  and  Energy, 
will  occur  during  this  permitting 
process. 

Sediment  sampling  will  be  performed 
as  necessary  for  future  maintenance 
dredging  operations  in  accordance  with 
the  requirements  of  section  103  of  the 
Marine  Protection.  Research,  and 
Sanctuaries  Act  and  the  Environmental 
Protection  Agency's  December  1992. 
Guidance  for  Performing  Tests  on 
Dredged  Material  to  be  Disposed  of  in 
Ocean  Waters. 

The  Navy  is  in  the  process  of 
ui>dating  the  Spill  Prevention,  Control, 
and  Countermeasure  Plan  and  the  Spill 
Contingency  Plan  for  WPNSTA  Earle  to 
reflect  the  addition  of  the  two  AGE-6 
Class  ships.  In  accordance  with  section 
311  of  the  Qean  Water  Act,  these  plans 
will  be  implemented  jfvior  to  the 
homeporting  of  the  two  ships  at 
WPNSTA  Earle. 

The  proposed  action  will  not  impact 
federally  protected  wetlands  or 
endangered  species.  The  proposed 
action  conforms  with  the  New  Jersey 
State  Implementation  Plan  for  meeting 
Federal  ambient  air  quahty  standards. 
The  proposed  action  vrill  not  impact 
archaeological,  cuhural,  or  historic 
resources  listed,  or  determined  eligible 
for  listing,  on  the  National  Register  of 
Historic  Places.  The  Navy  has 
determined  that  the  proposed  action  is 
consistent  to  the  maximum  extent 
practicable  with  the  New  Jersey  State 
Coastal  Zone  Management  Plan. 

The  increase  in  net  iiK»nw  generated 
by  the  ship  crews  and  families  is 
estimated  at  $7.0  million  annually  when 
both  AOE-6S  are  homeported. 
Temporary  construction  salaries  are 
estimated  at  almost  $22.1  million.  New 
Navy  population  demands  upon  local 
services,  sdiools,  medical  facilities, 
parks  and  recreation,  transportation, 
and  community  fedUties  will  not 
exceed  existing  or  projected  capacities. 
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The  temporary  homeporting  of  two 
AOE-6  Oass  sbips  at  NAVSTA  Norfolk 
will  not  have  any  significant 
environmental  or  socioeconomic 
impacts,  since  no  facilities  are  to  be 
constructed  and  any  increase  in 
population  would  be  temporary. 
Dredging  of  approximately  198,500 
cubic  yards  at  Pier  2  is  required. 
Sediment  analyses  for  the  dredged 
material  has  been  performed  and  the 
material  foimd  to  be  acceptable  for 
disposal  at  the  Craney  Island  Disposal 
Site.  This  dredging  operation  has 
received  a  Departmeot  of  the  Army 
permit  and  concurrence  firom  the  State 
of  Virginia  on  the  Navy's  Coastal  Zone 
Management  Consistency 
Determination. 

Comments  received  from  the  public 
on  the  DEIS  included  concerns  about 
the  following  issues:  Ordnance  storage 
and  nuclear  weapons;  need  for  AOE-6 
homeporting  in  light  of  reduced 
Department  of  Defense/Navy  manpower; 
potential  for  increased  noise  to 
residential  land  uses  as  a  result  of 
ordnance  loading/imloading  operations; 
concern  about  marine  life  impacts  as  a 
result  of  dredging  the  proposed  turning 
basin;  and  traffic  impacts  as  a  result  of 
increased  personnel  assigned  to 
WPNSTA  Earle.  All  of  these  issues,  as 
well  as  others,  were  addressed  in  the 
Final  Environmental  Impact  Statement. 

Questions  regarding  the  EIS  prepared 
for  this  action  may  be  directed  to 
Chesapeake  Division,  Naval  Facilities 
Engineering  Command,  Washington 
Navy  Yard,  Washington.  DC  20374 
{Attn:  Mr.  Robert  Schwrarr),  telephone 
(202) 433-3387. 

Dated:  January  26, 1993. 
Elsie  L.  Muoaell, 

Deputy  Assistant  Secntary  of  the  Navy 
(Environment  and  Safety). 

Etated:  Jaouary  27, 1993. 
MidHwl  P.  Rumaul 

LCDR.JAGC.  USN,  Federal  Begistor  Liaison 
Officer. 
[FR  Doc  93-2302  Filed  l-29-«3: 8:45  im] 
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Public  Hearing  for  the  Draft 
Programmatic  Environmental  Impact 
Statement  for  Dredged  Material 
Dfspoeal,  San  Diego,  CA 

Pursuant  to  Council  on 
Environmental  Quality  regulations  (40 
CFR  parts  1500-1508)  implnnenting 
procedural  provisions  of  the  National 
EnvironmMital  Policy  Act.  the 
Department  of  the  Navy  has  prepared 
and  filed  with  the  U.S.  Environmental 
Protection  Agency  the  Draft 
Programmatic  Enviranmantal  Impact 


SUtement  (DPEIS)  for  Proposed  Dredged 
Material  Disposal  from  Navy  projects  in 
San  Diego  Bay. 

The  DPEIS  has  been  distributed  to 
various  Federal,  state,  and  local 
agencies,  elected  officials,  special 
interest  groups,  and  the  media.  A 
limited  number  of  single  copies  are 
available  at  the  address  listed  at  the  end 
of  this  notice. 

A  public  hearing  to  inform  the  public 
of  the  £H*EIS  findings  and  to  solicit 
comments  will  be  held  cm  Thursday, 
February  18, 1993,  beginning  at  7  p.m.. 
in  the  Silver  Rocm  of  the  San  Diego 
Civic  Center.  202  "C"  Street,  San  Di^o, 
California. 

The  public  hearing  will  be  conducted 
by  the  Navy.  Federal,  state,  and  local 
agencies  and  interested  parties  are 
invited  and  urged  to  be  present  or 
represented  at  the  hearing.  Oral 
statements  will  be  beard  and  transcribed 
by  a  stenographer;  however,  to  ensure 
accuracy  of  the  record,  all  statements 
should  be  submitted  in  writing.  All 
statements,  both  oral  and  written,  will 
become  part  of  the  public  record  fat  the 
study.  Equal  weight  will  be  given  to 
both  oral  and  written  statements. 

Statements  may  also  be  submitted  to 
the  address  Usted  at  the  end  of  this 
announcement  All  written  statements 
must  be  postmarked  by  March  15, 1993, 
to  become  part  of  the  official  record. 

The  DPEIS  identifies  a  number  of 
dredging  projects  proposed  for 
implementation  within  the  next  five 
years.  These  projects  are  needed  to 
accomplish  the  existing  mission  and  to 
accommodate  new  and  deep  draft  ships 
at  Naval  shoreside  facilities  in  San 
Diego.  The  purpose  of  the  DPEIS  is  to 
investigate  dredged  material  disposal 
options  for  San  Diego  Bay  sediments, 
and  to  eliminate  from  further 
consideration  those  alternatives  which 
are  considered  to  be  infeasible.  When 
project-specific  envinximental  analyses 
are  conducted,  the  Navy,  the 
environmental  regulators,  and  the 
pubUc  can  concentrate  on  the  feasible 
disposal  alternatives  identified  in  the 
National  Environmental  Policy  Act 
process. 

The  point  of  contact  for  obtaining 
copies  of  the  Draft  Programmatic  EIS  is 
Mr.  LoweU  Martin  (Code  232.LM). 
Southwest  Division,  Naval  Facilities 
Engineering  Command,  1220  Pacific 
Hij^way.  San  Diego.  California  92132- 
5190. 

Dated:  January  27, 1993. 
Michaei  P.  Kuraoiri, 

LCDR,  JACC,  USN,  Federal  BegiaterLiaisoa 
Officer. 

(FR  Doc  93-2301  Piled  1-29-93;  8:45  am] 
BtUMQ  COOa  9t1«-«E-M 


DEPAITTMENT  OF  ENERGY 

Conduct  of  Cmployeee;  Nottoe  of 
Waiver  PurauanI  to  Section  602(0)  or 
tfie  Deportment  of  Erwrgy  Organlzatlofi 
Act(Pub.L9S-ei) 

Section  602(a)  of  the  Department  at 
Energy  ("DOE")  Organizatioii  Act  (Pub. 
L.  05-91,  hereinafter  referred  to  as  tiie 
"Act")  prohibits  a  "supervisory 
employee"  (defined  in  section  601(a)  of 
the  Act)  of  the  Department  from 
knowingly  receiving  compensatioo 
from,  holding  any  official  relation  with, 
or  having  any  pecimiary  interest  in  any 
"energy  concern"  (defined  in  section 
601(b)  of  the  Act). 

Section  602(c)  of  the  Act  authorizes 
the  Secretary  of  Energy  to  waive  the 
requirements  of  section  602(a)  in  cases 
of  exceptional  hardship  or  where  the 
interest  is  a  pension,  insurance,  or  other 
similarly  vested  interest. 

Hazel  R.  O'Leary  is  being  considered 
to  be  the  Secretary  of  Energy.  As 
Secretary,  Mrs.  O'Leary  will  be  a 
"supervisory  employee,"  as  that  term  is 
defijied  in  section  601(a)  of  the  Act. 

As  a  result  of  the  employment  of  her 
husband,  John  F.  O'Leary.  Mrs.  01>eary 
receives  a  survivor  annuity  pursuant  to 
a  binding  a^«ement  between  General 
Public  Utilities  Service  Corporation 
(GPUSC),  General  Public  Utilities 
Corporation  (GPU),  and  Mr.  O'Leary. 
and  installment  distributions  of  deferred 
compensation  from  the  Deferred 
Compensation  Plan  for  Elected  Officers 
of  GPUSC  (until  2003)  and  Deferred 
Compensation  Plan  for  Outside 
Directors  of  GPU  or  GPU  Nuclear 
Corporation  (until  1998).  These  annuity 
and  installment  payment  interests  have 
been  determined  to  be  interests  in 
General  Public  Utilities  Corporation 
(and  its  subsidiaries),  an  energy  concmn 
within  the  meaning  of  section  602(a)  of 
the  Act. 

It  has  been  estabUshed  to  my 
satisfaction  that  requiring  Mrs.  O'Leary 
to  divest  of  these  survivor  benefits 
would  impose  an  exceptional  hardship 
on  her.  Accordingly,  I  nave  granted  hfrs. 
O'Leary  a  waiver  of  the  divestiture 
requirement  of  section  602(a)  with 
respect  to  her  interests  in  the  survivor 
annuity  received  pursuant  to  the 
agreement  between  GPUSC,  C^^,  and 
Mr.  O'Leary,  and  installment 
distributions  of  deferred  compensation 
under  the  Deferred  Compensation  Plan 
for  Elected  Officers  of  GPUSC  and 
Deferred  Compensation  Plan  for  Outside 
Directors  of  GPU  or  GPU  Nudear 
Corporation.  This  waiver  is  effiactive  for 
the  duration  of  her  service  with  die 
Department  of  Energy. 
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In  accordance  with  section  208,  title 
18.  United  States  Code,  Mrs.  Ol^eary 
has  been  directed  not  to  participate 
personally  and  substantially,  as  a 
Government  employee,  in  any  particular 
matter  the  outcome  of  which  could  have 
a  direct  and  predictable  effect  upon 
General  Public  Utilities  Corporation  or 
any  of  its  subsidiaries,  imless  her 
appointing  official  determines  that  the 
financial  interest  in  the  particular 
matter  is  not  so  substantial  as  to  be 
deemed  likely  to  aSed.  the  integrity  of 
the  services  which  the  Government  may 
expect  of  her. 

Dated:  lanuaiy  21, 1993. 
Linda  G.  Shinlx. 

Acting  Secretary  of  Energy. 

[FR  Doc  93-2288  Filed  1-29-93;  8:45  am] 

■UMQ  coot  MM-et-M 


nnanclal  Asalstanca  to  Jefferson 
County  School  District  R-1 

agency:  doe.  Rocky  Flats  Office. 
ACTION:  Notice  of  acceptance  of  an 
unsolicited  application  for  federal 
assistance. 

StJMMARY:  The  Department  of  Energy, 
Rocky  Flats  Office  (DOE/RFO),  gives 
notice  of  its  plan  to  award  to  a  grant  to 
Jeniarson  County  School  District  R-1, 
Golden,  Colorado,  in  the  amount  of 
$119,412.  In  accordance  with  the 
criteria  prescribed  in  10  CFR 
600.14(e)(1),  Jefferson  County  School 
District's  program  entitled  "Expanding 
Horizons  for  the  21st  Century"  was 
evaluated  and  was  determined  to 
represent  an  innovative  approach  for 
achieving  the  goals  of  DOE 's 
Educational  Development  Program  to 
develop,  motivate,  and  allocate  human 
resources  to  the  environmental 
restoration  and  waste  management 
needs  of  the  Nation.  Jefferson  County's 
5-year  program  will  be  operational  in 
the  Arvada  West  area,  involving 
approximately  300  teachers  at  grade 
levels  K-12  and  7,000  students  at  seven 
elementary  schools,  two  junior  highs, 
and  one  senior  high  school.  Probability 
of  success  is  rated  as  excellent,  given 
the  fact  that  budget  and  staffing 
commitments  have  been  made  at  each  of 
the  schools.  The  overall  objective  is  for 
students  to  begin  using  technological 
systems  as  a  tool  to  problem  solving  as 
soon  as  they  begin  school  and  to  become 
progressively  more  adept  and  familiar 
with  different  technologically  oriented 
concepts.  Elementary  students  will 
rotate  among  seven  technology  modules 
selected  according  to  their 
developmental  needs  and  integrated 
with  academic  subject  matter,  including 
basics  like  math  and  science. 


environmental  resource  management, 
data  input,  and  economics.  At  the  junior 
high  level,  modules  will  focus  on  a 
variety  of  technological  areas  through 
the  use  of  computers,  videos,  hands-on 
activities,  texts,  and  other  related 
educational  materials.  At  the  high 
school  level,  concepts  of  technolo^, 
career  exploration,  and  problem  smving 
skills  will  be  taught  by  combining  the 
efforts  of  both  academic  and  vocational/ 
technical  teachers.  Environmental 
technology  will  be  a  primary  focus  at 
the  high  school  level  and  an  imderlying 
theme  for  all  grade  levels.  All  teachers 
will  be  trained  to  effectively  deliver  this 
model  of  education  through  a  series  of 
staff  development  sessions.  IX)E's 
funding  will  provide  for  the  purchase  of 
some  of  the  needed  computers, 
software,  and  accompanying  equipment. 
DOE  funding  for  the  remaining  four 
years  is  subject  to  availabiiny.  RFO  staff 
will  assist  the  School  District  in 
marketing  the  program  within  the 
community  to  encourage  participation 
fi-om  other  businesses. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  Gross,  Contract  Specialist,  U.S. 
DOE,  Rocky  Flats  Office.  Contracts  and 
Services  Division,  P.O.  Box  928,  Golden, 
CO  80402-0928.  Purchase  Requisition 
Number:  DE-FG34-93RF00649. 

Issued  at  Golden,  Colorado,  January  21, 
1993. 

Al  H.  Pauole, 

Deputy  Manager. 

[FR  Doc.  93-2290  Filed  1-29-93;  8:45  amj 
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Ftderai  Energy  Regulatory 
Commission 

[Doctot  No.  JD93-03001T,  Cok>rado-«4] 

State  of  Colorado:  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

January  25, 1993. 

Take  notice  that  on  January  14. 1993. 
the  Oil  and  Gas  Conservation 
Commission  of  the  State  of  Colorado 
(Colorado),  submitted  the  above- 
referenced  notice  of  determination 
pursuant  to  §  271.703(c)(3)  of  the 
Commissions's  regulations,  that  the 
Marine  member  of  the  Mesa  Verde 
Formation  imderlying  certain  lands  in 
Moffat  Coimty,  Colorado,  quahfies  as  a 
tight  formation  under  section  107(b)  of 
the  Natural  Gas  PoHcy  Act  of  1978.  The 
area  of  appUcation  covers  24,417.59 
acres  of  Federal  (79.09%),  State  (6.41%) 
and  Fee  (14.50%)  lands  described  as 
follows: 

Township  10  North.  Range  94  West 


Sections  3-5:  All 
Township  11  North.  Range  94  West 

Sections  4-9;  All 

Sections  16-21:  All 

Sections  28-33:  All 
ToMmship  11  North,  Range  95  West 

Sections  1-3:  All 

Sections  10-15:  All 

Sections  22-27:  All 

Sections  34-36:  All 

The  notice  of  determination  also 
contains  Colorado's  findings  that  the 
referenced  portion  of  the  Marine 
member  of  the  Mesa  Verde  Formation 
meets  the  ^uirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204.  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
|FR  Doc.  93-2218  Filed  1-29-93;  8:45  am] 

MUMQ  COOC  STir-OI-H 


[Dockat  No.  JD93-03304T-KanMM-6] 

State  of  Kansas;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

January  25, 1993. 

Take  notice  that  on  January  15, 1993, 
the  State  Corporation  Commission  of  the 
State  of  Kansas  (Kansas)  submitted  the 
above-referenced  notice  of 
determination  pursuant  to  section 
271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Mississippian 
Chester  Formation  underlying  a  portion 
of  Clark  County,  Kansas  qualifies  as  a 
tight  formation  under  section  107(b)  of 
the  Natural  Gas  Policy  Act  of  1978.  The 
designated  area  is  described  as  follows: 

Township  34  South.  Range  24  West 
Section  34:  E/2 
Section  35:  W/2 

The  notice  of  determination  also 
contains  Kansas'  findings  that  the 
referenced  portion  of  the  Mississippian 
Chester  Formation  meets  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
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determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275^04.  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc  03-2219  PUed  1-29-93;  8:45  am] 
MUJNO  cow  •nT-et-M 

[Ooclcal  Na  JO93-03306T;  T«ca*-07] 

Texae;  NCPA  Determination  by 
Juriedlctional  Agency  DealgnaHnq 
Tight  Formation 

lanaary  26, 1993. 

Take  notice  that  on  January  21. 1992, 
the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursiiant  to 
§  271.703(c)(3)  of  the  Ck)mmission'8 
regulations,  that  the  Marble  Falls 
Formation  (Momma  Bear  Field) 
underlying  Erath  and  Palo  Pinto 
Counties,  Texas,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978.  Tlie 
designated  area  is  more  fully  described 
in  the  attached  appendix. 

The  notice  of  determination  also 
contains  Texas'  findings  that  the 
referenced  portion  of  the  Marble  Falls 
Formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  appUcation  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  imder  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NVV.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
27S.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 
Secretary. 

Appendix 

The  recommended  portion  of  the  Marble 
Falls  Formation  (Momma  Bear  Field)  is 
located  in  Erath  and  Palo  Pinto  Counties, 
Texas,  within  Railroad  Commission  District 
7B  and  includes  all  or  a  portion  of  the 
following  surveys: 

Erath  County 

Thos.  Toby,  A-789 
S.  Romick,  A-1419 
Burnett,  A-123 
Geo.  W.  Troi^en,  A-75« 
S.  Jordan,  A-444 
James  McCoy,  A-562 
James  McCoy,  A-563 
Geo.  Lamon,  A-931 
M.  Hagwood,  A-414 
John  Davis,  A-215 
J<An  Davis,  A-216 
John  Davis,  A-2 17 


B.B.B.  aCRR,A-114 
Thomas  Stubblefieid.  A-684 
S.P.R.R.,  A-1312,  A-1351 
Josiah  Bishop,  A-47 
Oliver  Smith,  A-725 
T.C  Ray,  A-1161 

Palo  Pinto  County 

J.H.  Bond.  A-43 

T.C  Ray,  A-1753 

B.V.  Landreph  S.M.  Fytfe,  A-20S5 

B.V.  Landreph  S.M.  Fyffe.  A-2021 

Hood  County  School  Land,  A-220 

J.R.  Jeimings,  A-263 

G.  Treighen,  A-1937 

T.  ft  N.O.  R.R.,  A-695 

CN.  Deaton,  A-2189 

[FR  Doc.  93-2249  Filed  1-29-93;  8:45  em] 
BiujNQ  cooe  snr-ei-M 


Algonquin  Caa  Transmlsalon  Co.; 
Propoaed  Changea  in  FERC  Gaa  Tariff 

[DockM  No*.  TQ93-»-20-000:  TM93-10-20- 
000] 

January  26, 1993. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin") 
on  January  15, 1993,  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1,  as 
set  forth  in  the  revised  tariff  sheets: 

Proposed  to  be  effective  January  IS,  1993 

2  Sub  1  Rev  16  Rev  Sheet  Na  21 

2  Sub  1  Rev  16  Rev  Sheet  Na  22 

3  Sub  12  Rev  Sheet  No.  25 

2  Sub  1  Rev  16  Rev  Sheet  No.  26 
2  Sub  1  Rev  16  Rev  Sheet  No.  27 

2  Sub  1  Rev  16  Rev  Sheet  No.  28 

3  Sub  16  Rev  Sheet  No.  29 

Algonquin  states  that  the  revised  tariff 
sheets  are  being  filed  as  part  of 
Algonquin's  Out-of-Cycle  Quarterly 
Purchased  Gas  Adjustment  ("PGA")  and 
Transportation  Cost  Adjustment 
pursuant  to  sections  17  and  39  of  the 
General  Terms  and  Conditions  of 
Algonquin's  FERC  Gas  Tariff.  Algonquin 
also  states  that  the  sales  demand  rate 
reflects  a  decrease  of  $0.5010  per 
MMBtu  fit>m  the  demand  rate  contained 
in  Algonquin's  last  Quarterly  PGA 
filing.  In  addition,  the  sales  commodity 
rate  reflects  an  increase  of  $0.5205  per 
MMBtu  from  the  commodity  rate 
contained  in  Algonquin's  last  Quarterly 
PGA  filing.  Algonquin  further  states  that 
these  adjustments  reflect  changes  to 
Algonquin's  suppliers'  demand  and 
commodity  rates. 

Algonquin  requests  that  the 
Commission  approve  the  tariff  sheets  be 
allowed  to  become  effective  on  January 
15, 1993. 

Algonquin  notes  that  copies  of  this 
fiUng  were  served  upon  each  affected 
party  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  intervene  or  protest  widi  tiie  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with 
S$  385.214  and  385.211  of  the 
Commisaioo's  Rule*  and  Reguktiaaa. 
All  such  motions  or  protests  should  be 
filed  on  or  before  February  2, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
avaiM)ie  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CaAheU, 
Secretary. 
[FR  Doc  93-2246  Filed  l-2»-93;  8:45  iml 

BiuMa  COM  tnr-m-M 


[Docket  No.  TA91-1-31-013] 

Arkia  Energy  Reaourcea,  a  Divialon  of 
Artda,  Inc.;  Rling 

Janiiary  26, 1993. 

Take  Notice  that  on  January  19, 1993, 
Arida  Energy  Resources  ("AER"),  a 
division  of  Arkla,  Inc.,  tendered  for 
filing  as  a  part  of  its  FERC  Gas  Tariff, 
six  copies  of  the  following  tariff  sheets: 


ShaMNo. 


EffactiMdMi 


Rate  schedule  G-2: 

2nd  sub.  sm  revised 

sheet 

Nov.  1 

199a 

No.  4. 

2nd  ut).  6l(t  revtsed 

sheet 

Jan.  1. 

1981. 

No.  4. 

2nd  tub.  1s(  revtsed  oflgmal 

Fflb.  1 

1991. 

stteetNo.  11. 

49\  sub.  2nd  revtaed  ortgtnal 

Apf.l. 

1991. 

sheet  No.  11. 

3(d  sub.  sm  revised  sheet  Na 

Jutyi, 

1991. 

2nd  sub.  7lh  revised 

sheet 

OcLI, 

1991. 

No.  11. 

2nd  sub.  8th  revised 

sheet 

Jmi.  1. 

1992. 

No.  11. 

3rd  sub.  11lh  revised 

sheet 

Apr.1, 

1992. 

No.  11. 

3rd  sub.  12th  revitad 

sheat 

Junsi 

.1992. 

Nail. 

3id  sub.  13th  revised 

sheet 

Jutyl. 

1992. 

No.  11. 

2nd  sub.  I5«i  revtswi 

she« 

OcLI. 

1982. 

No.  11. 

Rate  schedule  CD: 

2nd  sub.  Illh  revised 

sheet 

Nov.  1 

1980. 

No.  7A. 

2nd  sub.  U9\  revlsad 

shsot 

Jsn.1 

1981. 

N0.7A. 

2nd  sub.  1st  revtsed  original 

Feb  1 

1991. 

sheet  No.  16. 

4m  sub.  2nd  revised  odglnal 

Apr.1. 

1881. 

sheet  No.  16. 

3fd  sub.  Sih  revised  sheet  No. 

July  1. 

1891. 

16. 

2nd  sub.  71h  reviSMl 

sheet 

OcLI, 

1991. 

No.  16 

6630 
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ShMiNa 

EflKdwdM 

2nd  Mb.   8t\   rawtaad 
No.  16. 

ShMl 

Jwt  1.  1992. 

3id  sub.  1tth  revised 
No.  16. 

st)«al 

Apr.  1.  1902. 

3id  tub.  12m  revlsad 
No.  16. 

shaal 

Junal,  1992. 

2nd  sub.  13m  rev4s«l 
No.  16. 

ShMl 

July  1. 1992. 

2nd  sub.  iSlh  revtowl 
No.  16. 

ShM( 

Oct  1.  1992. 

8«IN 


Rate  schadul*  0-2: 

4tti  sub.  sm  mvtoed  sheel  No. 

Julyl 

1991. 

11. 

3id  sub.  7m  revised  sheet  No. 

OCLI 

1991. 

11. 

3fE]  sub.  am  revtsad  sheet  No. 

Jan.1 

1992. 

11. 

4m  sub.  1im  revised  sheet 

Apr.  1 

1992. 

Nail. 

4m  sub.   12m  revised  sheet 

June  1 

.  1992. 

No.  11. 

4m  sub.  13m  revised  sheet 

Jutyl. 

1992. 

No.  11. 

3nj  sub.  ism  revised  sheet 

Oct.  1 

1992. 

No.  11. 

2nd  sub.  16m  revised  sheet 

Jan.  1 

1993. 

No.  11. 

Rate  schedule  CO: 

4m  sob.  5th  revised  sheet  No. 

Julyl, 

1991. 

16. 

3fd  sub.  7m  revised  sheet  No. 

Oct  1. 

1991. 

16. 

3rd  sub.  em  revised  sheet  No. 

Jan.  1. 

1992. 

16. 

4m  sub.  1im  revised  sheet 

Apf.  1, 

1992. 

No.  16. 

« 

4m  sub.  12m  revised  sheet 

Junel 

,1992. 

No.  16. 

3rd  sub.   13m  revised  sheet 

Julyl. 

1992. 

No.  16. 

3rd  sub.  ism  revised  sheet 

Oct  1, 

1992. 

No.  16. 

Sub.  16m  revised  sheet  No. 

Jan.  1, 

1993. 

16. 

AER  states  that  the  tendered  tariff 
sheets  are  filed  in  compUance  with  a 
letter  order  of  the  Director  of  the  Office 
of  Pipehne  and  Producer  Regulation 
issued  on  December  4, 1992.  AER  states 
that  the  order  rejected  a  compliance 
filing  AER  submitted  in  Docket  No. 
TA91-1-31  on  June  30, 1992. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedures,  18 
CFR  385.211.  All  such  protests  should 
be  filed  on  or  before  February  2, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  Uie 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  lo 
the  proceeding.  Copies  of  this  filing  are 


on  file  with  the  Commission  and  are 

available  for  pubUc  inspection. 

Lok  D.  CuImU. 

Secretary. 

(FR  Doc.  93-2242  Filed  1-29-93;  8:45  am] 

MLUNO  COM  •MT-m-H 


[DoelMt  No.  RP9»-42-001] 

Colorado  Interstate  Gas  Co.; 
Compliance  Rling 

January  26. 1993. 

Take  notice  that  Colorado  Interstate 
Gas  Company  ("CIG"),  on  January  15, 
1993,  has  tendered  for  filing  certain 
revisions  to  its  FERC  Gas  Tariff,  Original 
Volume  No.  3,  to  comply  with  the  Chder 
of  the  Federal  Energy  Regulatory 
Commission  ("Commission")  issued 
December  31, 1992  in  the  referenced 
docket  ("Order  of  December  31").  CIG 
has  tendered  the  following  sheets: 

Substitute  Second  Revised  Sheet  No.  77 
Substitute  Original  Sheet  No.  77B 
Substitute  Oiginal  Sheet  No.  77C 
Substitute  Original  Sheet  No.  77D 

QG  requests  that  the  tendered  tariff 
sheets  be  given  an  effective  date  on 
January  1, 1993. 

CIG  states  that  the  purpose  of  this 
filing  is  to  comply  with  the  Order  of 
December  31  which  accepted,  subject  to 
conditions,  tariff  sheets  proposed  by 
□G  intended  to  implement  new 
methods  for  resolving  present  and 
future  transportation  imbalances. 

QG  states  that  copies  of  the  filing 
have  been  served  upon  all  of  the  parties 
to  the  styled  proceeding  as  appearing  on 
the  service  list  maintained  by  the 
Commission's  Secretary. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  February  2, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  Mdth  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Caahell, 
Secretary. 

IFR  Doc  93-2245  Piled  1-29-93;  8:45  am] 
MJJNQ  cooe  nrir-ot-ii 


[Dodwt  No.  TiyM3-2-70-002] 

Columbia  Gulf  Transmission  Co.; 
Proposed  Changes  In  FERC  Qaa  Tariff 

January  26, 1993. 

Take  notice  that  Columbia  Gulf 
Transmission  Company  (Columbia 
Gulf),  on  January  14, 1993,  tendered  for 
filing  the  following  revised  tariff  sheets 
to  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  with  the  proposed 
effective  date  of  January  1, 1993: 

Substitute  Ninth  Revised  Sheet  No.  021 

Per  Commission  Order  of  the  Director 
Accepting  and  Rejecting  GRI  Related 
Tariff  Sheets  issued  December  31, 1992, 
Columbia  Gulf  is  filing  Substitute  Ninth 
Revised  Sheet  No.  021  to  correct  a 
pagination  error. 

Columbia  Gulf  states  that  copies  of 
the  filing  were  served  on  Columbia 
Guirs  jurisdictional  customers  end 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  February  2, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  93-2250  Filed  1-29-93;  8:45  am) 
BKUNO  COOE  srir-oi-M 

[Docket  No.  TM93-»-7a-000] 

Columbia  Gulf  Transmission  Ca; 
Proposed  Changes  in  FERC  Gas  Tariff 

January  26, 1993. 

Take  notice  that  Columbia  Gulf 
Transmission  Company  (Columbia 
Gulf),  on  January  19, 1993,  tendered  for 
filing  the  following  revised  tariff  sheet 
to  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  with  the  proposed 
effective  date  of  January  1, 1993: 

Second  Sub  Ninth  Revised  Sheet  No.  021 

Columbia  Gulf  states  that  it  is  filing 
Second  Sub  Ninth  Revised  Sheet  No. 
021  to  correct  a  typographical  error. 
Columbia  Gulf  further  states  that  the 
Annual  Charge  Adjustment  for  Rate 
Schedule  ITS-2  should  be  $.0022  as 
approved  by  the  Commission  September 
30, 1992. 
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Columbia  Gulf  states  that  copies  of 
the  filing  were  served  upon  all  of 
Columbia  Gulfs  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  February  2, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Casheli, 
Secretary. 

[PR  Doc  93-2244  Filed  l-2»-93: 8:45  am] 
BttuNO  cooe  fnr-oi-M 


[Doclwt  No.  ER93-327-O00] 
Florida  Power  &  Ught  Co;  nUng 

January  26, 1993. 

Take  notice  that  on  January  15, 1993, 
Florida  Power  &  Light  Company  (FP&L) 
tendered  for  filing  an  Amendment  No. 
23  to  Revised  Agreement  To  Pfipvide 
Specified  Transmission  Service  between 
FP&L  and  Utilities  Commission,  City  of 
New  Smyrna  Beach,  Florida. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
February  5, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commissicm  and  are  available  Ak  public 
inspection. 
Lois  D.  Cuhell, 
Secretary. 

[FR  Doc  93-22S1  Filed  01-2»-B3;  S:45  iml 
aiuiNO  cooe  tnr-oi-n 


Notice  of  New  Docket  Prefix 

January  26. 1993. 

Notice  is  hereby  given  that  a  new 
docket  prefix  has  been  estabUshed  for 
applications  for  transmission  service 
under  section  211  of  the  Federal  Power 
Act. 

Htle  Vn,  subtitle  B,  section  721  of  the 
Energy  Policy  Act  of  1992  amends 
section  211  of  the  Federal  Power  Act  (16 
U.S.C.  824)).  The  first  sentence  of 
subsection  (a)  is  amended  to  read  as 
follows: 

Any  electric  utility.  Federal  powar 
marketing  agency,  or  any  other  person 
generating  electric  energy  for  sale  for  resale 
may  apply  to  the  Commission  for  an  order 
imder  this  subsection  requiring  ■ 
transmitting  utility  to  provide  transmission 
services  (including  any  enlargement  of 
transmission  capacity  necessary  to  provide 
such  services)  to  the  applicant 

In  order  to  properly  docket  and 
manage  this  type  of  case  and  assess 
Commission  resources  appUcable  to  this 
type  of  work,  it  is  necessary  to  establish 
a  new  docket  prefix  for  transmission 
service  appUcations.  The  new  docket 
prefix  will  be  TXFY-NN-NNN,  where 
the  FY  stands  for  the  fiscal  year  in 
which  the  filing  was  made  and  the  NN 
and  NNN  are  sequential  nimibers.  For 
example,  the  first  transmission  service 
application  made  this  fiscal  year  will  be 
assigned  TX93-1-000,  the  second  will 
be  TX93-2-000,  etc. 
Lois  D.  Casheli, 
Secrebiry. 

[FR  Doc  93-2243  FUed  1-29-93;  8:45  am] 
WLUNQ  cooe  frir-ot-ii 


[DockM  No.  RP91-229-016] 

Panhandle  Eastern  Pipe  Line  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

January  26, 1993. 

Take  notice  that  Panhandle  Eastern 
Pipe  Line  Company  (Panhandle)  on 
January  15, 1993,  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Original  Volume  Na  1: 

Second  Sub  Third  Revised  Sheet  No.  32-AC 
2nd  Sub  Second  Revised  Sheet  Na  32-BF 
Third  Sub  Third  Revised  Sheet  Na  32-BS 
3rd  Sub  Second  Revised  Sheet  Na  32-BT 
Second  Sub  Original  Sheet  Na  43-04.5 

Panhandle  requests  an  April  1, 1993 
effective  date. 

Panhandle  states  that  these  revised 
tariff  sheets  are  being  filed  in 
compliance  with  the  Commission's 
December  22, 1992  Order  Accepting 
Compliance  Filings  With  Conditions 
and  January  5, 1993  Notice  of  Extension 
of  Time  in  Docket  Nos.  RP91-229-003, 
RP91-Z29-004,  RPgi-229-005  md 
RP91-229-006. 


Panhandle  states  that  a  copy  of  diis 
filing  is  being  sent  to  all  Jurisdictional 
customers,  anected  state  commissions 
and  parties  to  the  above-referenced 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  IX  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  February  2, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  Uie 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Caahell, 
Secretary. 

[FR  Doc  93-2248  Filed  1-29-93;  8:45  am] 
BNXMO  CODE  «717-ei-« 


peelat  Noe.  RP93-I7-002  and  TM«3-a-»- 
001] 

Tennessee  Gas  Plpetine  Co.;  Filing 

January  26, 1993. 

Take  notice  that  on  January  15, 1993, 
Teimessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  the 
following  revised  tariff  sheets  to  be 
included  in  its  FERC  Gas  Tariff: 

To  be  effective  fanuary  1. 1993: 

Fourth  Keriaed  Vohane  No.  1 

Substitute  Second  Revised  Sheet  No.  24 
Substitute  Second  Revised  Sheet  Na  24A 
Substitute  First  Revised  Sheet  No.  290 
Substitute  First  Revised  Sheet  No.  331 
Substitute  First  Revised  Sheet  No.  332 

Tennessee  states  that  the  revised  tariff 
sheets  reflect  changes  to  the  GRI 
surcharge  collection  and  the  period  of 
limitations  applicable  to  billing  disputes 
in  accordan(«  with  ordering  paragraphs 
(D)  and  (E)  of  the  Commission's 
D(>cember31, 1992  order  in  the  above- 
referenced  dockets. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426.  in  accordance 

with  Rule  211  of  the  Commission's 

Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  at  beftne  February  2, 1993. 
Protests  will  be  considered  by  the 
Commission  in  detormining  iht 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
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on  file  with  the  Commission  and  are 

available  for  public  inspection. 

LoM  O.  Caahdl. 

Secretary. 

[FR  Doc  93-2247  Filed  1-29-93;  8:45  am] 

BILUNG  COOC  (717-01-11 

[Dociiat  No.  TX93-1-000] 

Tex-La  Electric  Cooperative  of  Texas, 
Inc.;  Filing 

January  26, 1993. 

On  January  19, 1993,  Tex-La  Electric 
Cooperative  of  Texas,  Inc.  (Tex-LaJ  filed 
an  application  pursuant  to  section  211 
of  the  Federal  Power  Act.  16  U.S.C 
824j,  as  amended  by  the  Energy  Policy 
Act  of  1992.  Pub.  L.  No.  102-486. 106 
Stat.  2776  (1992),  for  an  order  requiring 
Texas  Utilities  Electric  Company  (TU)  to 
provide  transmission  services  to  Tex-La. 
Tex-La  asserts  that,  since  January  19, 
1993,  TU  has  refused  to  provide 
transmission  services  it  contracted  to 
supply  Tex-La. 

Ally  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
February  26, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CashfU, 
Secretary. 
|FR  Doc.  93-2252  FUed  1-29-93;  8:45  am] 

BILUNG  CODE  (717-01-11 


Office  of  Arms  Corttrol  and 
Nonprolifaratlon  Policy 

Proposed  Sulssequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of 
a  proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  between  the  Government  of 
the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  between  the 
Government  of  the  United  States  of 


America  and  the  Government  of 
Australia  concerning  Peaceful  Uses  of 
Nuclear  Energy. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  for  the 
following  retransfer:  RTD/AU(EU)-B.  for 
the  transfer  from  Belgium  to  Australia  of 
0.015  grams  of  uranium,  containing  1 
milligram  of  uranium-233  and  7.1 
milligrams  of  uranium-235  for  use  as 
reference  material  for  calibration  of 
mass  spectrometers. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimiod  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  efi^ect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington,  DC,  on  January  27. 
1993. 
Salvador  N.  C^m, 

Acting  Director.  Office  of  Nonproliferation 
Policy. 

[FR  Doc.  93-2285  Filed  1-29-93;  8:45  am] 

BHJJNO  COOC  (46ft-01-M 


Office  of  Fossil  Energy 

[Docket  EA-S8-€] 

Waiver  of  Annual  Energy  Limitation 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTKM:  Notice  of  issuance. 

SUMMARY:  The  Office  of  Fossil  Energy 
gives  notice  that  it  has  issued  an  order 
waiving  the  annual  electric  energy 
limitation  contained  in  the  electricity 
export  authorization  in  Docket  E-7206 
issued  to  Detroit  Edison  and  Consumers 
Power  on  October  10. 1972. 

DATES:  This  action  is  effective  January 
25. 1993,  and  expires  on  December  31, 
1993. 

ADDRESSES:  Copies  of  this  order  are 
available  for  inspection  during  normal 
business  hours  in  the  Office  of  Fuels 
Programs  Docket  Room,  3F-056. 
Forrestal  Building.  1000  Independence 
Avenue  SW,.  Washington.  DC  20585. 
(202) 586-9624. 

Issued  in  Washington,  DC.  January  26, 
1993. 

Anthony  |.  Como, 

Director.  Office  of  Coal  Br  Electricity.  Office 
of  Fuels  Programs,  Office  of  Fossil  Energy. 
[PR  Doc.  93-2289  Filed  1-2^93;  8:45  ami 

WUJNO  COOC  •450-01-M 


Office  of  Science  and  Technology 

Integration  of  Reseerch  and 
Development 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  inquiry. 

SUMMARY:  The  Office  of  Science  and 
Technology  of  the  Department  of  Energy 
(DOE)  hereby  invites  the  views  of 
representatives  of  industry,  institutions 
of  higher  education,  the  DOE  national 
laboratories,  and  professional  and 
technical  societies  on  the  preparation  of 
a  5-year  program  plan  for  improving  the 
integration  of  its  basic  energy  research 
programs  with  other  energy  programs 
within  the  agency.  This  notice 
supplements  direct  contacts  with 
representative  entities  and  is  intended 
to  facilitate  input  from  a  suitably  wide 
range  of  viewpoint. 

DATES:  Views  and  comments  are  to  be 
submitted  as  soon  as  possible,  but  no 
later  than  March  6, 1993,  to  receive 
adequate  consideration  in  the 
preparation  of  the  plan. 

ADDRESSES:  Comments  should  be 
directed  to  Charles  R.  Mandelbaum, 
U.S.  Department  of  Energy,  Science  and 
Technology  Affairs  Staff,  ST-12, 
Washington.  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  R.  Mandelbaum,  U.S. 
Department  of  Energy,  Science  and 
Technology  Affairs  Staff,  ST-12. 
Washington,  DC  20585,  telephone  (202) 
586-0413. 

SUPPt-EMEflTARY  INFORMATION:  The 

program  plan,  which  is  required  by 
section  2205  of  the  Energy  Policy  Act  of 
1992,  Public  Law  102-486  (Oct.  24, 
1992),  must  include  evaluation  of 
current  procedures  and  mechanisms 
used  to  achieve  the  integration  of  basic 
energy  research  and  other  departmental 
programs,  assessment  of  the  role  that  the 
Department  of  Energy  national 
laboratories  play  in  such  integration, 
and  identification  and  evaluation  of 
models  that  could  enhance  such 
integration;  identification  and 
evaluation  of  new  programs, 
mechanisms,  and  related  policy  options 
that  could  improve  the  integration, 
including  set-aside  funding  for 
matching  or  leveraging  basis  and 
applied  programs,  more  formal  linkages, 
and  program  coordination;  and 
recommendations  for  expanded  research 
and  development  and  new  technology 
areas. 

Williain  Happor, 

Science  and  Technology  Advisor. 

[FR  Doc.  93-2291  Filed  1-29-93;  8:45  am) 
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ENVIRONMENTAL  PnOTECTlON 
AGENCY 

[FRt-455S-7] 

Agency  information  Coliectlon 
Actlvtties  Under  0MB  Review 

AGBICY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U>S.C 
3501  et  seq ),  this  notice  announces  that 
the  Inbrnnotion  Cbilection  Request  OCR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  mid  comment  The 
ICR  describes  the  nature  of  the 
information  £oIlection  and  its  expected 
cost  and  burden. 

DATE:  Comments  must  be  submitted  on 
or  before  March  3, 1993. 

For  further  information,  or  to  obtain  a 
copy  of  this  ICR,  contact  Sandy  Fumer 
at  EPA  (202)  260-2740. 

SUFPIEHENTARY  INFORMATION: 

0£EU:e  of  Preventiim,  PesHcidea  aad 
Toxk  Snbatances 

THJe:  TSCA  Inspection-Related 
FoiTOS.  (EPA  ICR  No.  0163.04;  OMB  No. 
2070-0007).  This  is  an  extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

i^b$trocf:To  verify  compliance  with 
the  Toxic  Substances  Control  Act 
(TSCA).  section  11  authorizes  EPA  to 
in^>ect  establidmients  used  to 
manufacture,  process,  or  store 
chemicals.  Manufacturers,  processors 
and  storers  of  chemicals,  are  notified  of 
upcoming  EPA  inspections  and  are 
requested  to  read  and  sign  the  various 
forms  which  are  the  subject  of  this 
collection  request 

Following  are  the  titles  and  uses  of 
the  forms:  (1)  'TSCA  Notice  of 
Inspection".  Tliis  form  is  used  by  the 
Agency  to  inform  the  owner,  operator  or 
agent  in  charge,  of  an  upcoming 
inspection  of  a  facility.  (2)  'TSCA 
Inspection  Confidentiality  Notice".  This 
form — which  is  completed  by  the  EPA 
inspector  before  inspection  of  a 
facility — serves  as  the  mechanism  that 
informs  the  owner,  operator  or  agent  in 
charge  of  a  fodlity,  of  his  or  her  rig^t 
to  claim  inspection  data  as  confidential 
information  pursuant  to  TSCA  §  14.  (3) 
"Receipt  far  Samples  and  Documents". 
This  fann— which  is  completed  by  the 
EPA  inspector  during  or  at  the 
conclusion  of  an  inspection — 
constitutes  the  official  record  of  all 
information  belonging  to  tlie  firm 
obtaued  by  EPA  thnrngfa  an  official 
inspectioD.  It  also  serves  as  the  official 


record  of  data  submission  for  the 
purpose  of  making  claims  of  TSCA 
Confidential  Business  Information  (C8I). 
(4)  "Declaration  of  Confidential 
Business  Information".  This  iana  serves 
as  the  mechanism  by  which  the  owner, 
operator  or  agent  in  charge  of  a  fadUty 
may  designate  docusMSTS  and  samples 
taken  during  an  inspecticm  that  are 
entitled  to  confidential  treatment.  The 
form  is  optional  and  the  company  may 
choose  other  written  mechanisms  fat 
making  CBI  claims. 

The  Agency  uses  the  forms  for 
enforcement  piuposes  and  to  ensure 
that  the  Agency  conducts  inspections 
legally. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  vary  from  5 
to  30  minutes  per  response.  This 
estimate  includes  the  time  to  review 
instructions,  and  complete  and  review 
the  collection  of  information. 

Respondents:  Chemical 
manufacturers,  processors,  and  storars. 

Estimated  No.  of  Respondents:  5700. 

Estimated  No.  of  Responses  Per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,754  hours. 

Frequency  of  Collection:  On  occasion. 

Send  comments  r^arding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  biirden,  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Informatioo  Policy 

Branch,  401  M  Street,  SW., 

Washington,  DC  20460 
and 
Matthew  Mitchell.  Office  of 

Management  and  Budget,  Office  of 

Information  and  Regulatory  Afiairs. 

725  17th  Street  NW..  Washin^on,  DC 

20503. 

Dated:  January  26, 1993. 
PaidLapsley, 

Director,  Regulatory  Management  DMshn. 
(PR  Doa  93-2271  Filed  1-29-93;  8:45  ami 
BiUJNQ  CODE  asto-ao-H 


[FRL-45S8-8] 

Proposed  Administrative  Settlement; 
Haynes  Warehouse  Fire  Site  (Sum 
Chemical  Co.).  Grand  Forks,  NO 

AGBICV:  U.S.  Environmental  Protection 

Agency. 

ACTION:  Proposed  administrative 

settlement. 

•UMMARV:  b  accordance  wfdi  the 
requiremonts  of  section  122(iMl)  of  dM 
Comprehensive  Environmental 
Response,  Compensation,  and  Li^lity 
Act  as  amended  (CERCLA),  42  U.S£. 


9622(i)(l),  notice  is  hereby  givm  of  a 
proposed  administrative  seniement 
under  section  122(h)  of  CERCLA.  42 
use.  0622(h)  concerning  the  Haynes 
Warehouse  Fire  Site  (also  known  as 
Sum  Chemical  Co )  near  Grand  Forks, 
North  Dakota.  The  proposed 
administrative  setUement  requires  Terra 
International,  Inc.  (Terra),  a  potentially 
responsible  party  at  the  site,  to  pay 
$45,000.00  to  the  U.S.  Environmental 
Protection  Agency  (EPA).  In  exchange 
for  this  payment,  EPA  will  covenant  not 
to  sue  Terra  for  reimbursnnent  of 
response  costs  incurred  by  EPA  in 
connection  with  tha  site  as  of  January  4. 
1993. 

DATES:  Comments  miist  be  submitted 
within  30  days  of  the  date  of  publication 
of  this  notice. 

AD0^E88C8:  Comments  should  be 
addressed  to  James  R.  Rhodes,  (8HWM- 
ER),  U.S.  Environmental  Protection 
Agency,  Region  Vm,  009 18th  Street, 
suite  500,  Denver,  Colorado  80202- 
2405,  and  should  refer  to  Haynes 
Warehouse  Fire  Site,  Grand  Forics. 
North  Dakota. 

It  is  to  agreed: 

JackW.MoGfMr, 

Acting  Begiona!  Adminhtiatorj  U.S. 
Envtronntental  Pntocbon  Agsncy,  HBgioR 

vm. 

(FR  Doc.  93-2274  FfM  1-29-93;  e:4S  ami 
BaiJMBCoee  ww  m  m 


FARM  CREOrr  AOMMSTRATKM 
[Bli-14-JAM-S3-03] 

Policy  Statement  Concerning  Rules  for 
Transaction  of  Burtness  of  ttte  Farm 
CredH  Administration  Boerd 

AOBCY:  Farm  Credit  Administration. 
ACTION:  Policy  statement 


;  On  January  14. 1993,  the 
Farm  Credit  Administration  Board 
(Board)  adopted  Rules  for  Transaction  of 
Business  of  the  Farm  Credit 
Administration  Board.  The  revised  rules 
update  existing  rules,  eliminating 
redundancy  with  existing  statutes  and 
make  the  rules  consistent  with  current 
regulations,  and,  in  addition,  adopt 
Hurt's  Rules  of  Order  (Newly  Revised) 
(Oth  Edition)  as  the  applicable  manual 
of  parliamentary  procedure. 
EFrecnVE  I»ATE:  January  14. 1993. 
FOR  fUfOHEH  INTOnaUTION  COWTACfi 
Curtis  M.  Anderson,  Secretary  to  the 
Fann  Oadit  Administration  Board, 
Farm  Credit  Administration,  McLean. 
Viiginia  22102-5000,  (703)  883-4003. 
TDD  (703)  883-4444. 
StJPeLEMENTART  MTONMATION:  The  text  of 
the  Board's  p<rilcy  slataniaat  ooooaming 
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the  rules  for  transaction  of  business  is 
set  forth  below  in  its  entirety: 

Effective  Date:  January  14, 1993. 

Effect  on  Previous  Action:  Revoke 
BM-05-JUN-«6-01.  BM-05-AUG-«6- 
02,  and  BM-05-JUN-86-07. 

Sourcs  of  Authority:  12  U.S.C.  2242(c). 

Rules  for  the  Transaction  of  Business  of 
the  Farm  Credit  Administration  Board 

Article  I 

Piirpose  of  Rules 

These  Rules  for  the  Transaction  of 
Business  ("Rules")  of  the  Farm  Credit 
Administration  ("FCA)"  Board 
("Board")  are  adopted  by  the  Board  to 
supplement  the  statutes  and  regulations 
which  govern  the  procedures  and 
practice  of  the  Board  (see  the  Farm 
Credit  Act  of  1971,  as  amended,  and  12 
CFR  600  et  seq.),  and  shall  constitute 
the  ofHcial  rules  of  the  Board  for 
purposes  of  section  5.8(c)  of  the  Farm 
Credit  Act  of  1971,  as  amended. 

Article  U 

Board  Organization 

Section  1 .  Secretary  to  the  Board.  The 
Chairman  of  the  Board  ("Chairman") 
shall  appoint  a  Secretary  to  the  Board 
("Secretary")  who  shall  be  an  employee 
of  the  FCA.  The  Secretary  shall  keep 
permanent  and  complete  records  and 
minutes  of  the  acts  and  proceedings  of 
the  Board.  The  Secretary  shall  be  the 
parliamentarian  for  the  Board. 

Section  2.  General  Counsel.  The 
General  Counsel  of  the  FCA  shall  serve 
as  the  chief  legal  officer  of  the  Board. 

Section  3.  Individual  Assignments.  To 
the  extent  consistent  with  law.  the 
Board  or  the  Chairman  may  offer 
individual  Members  of  the  Board 
("Members)")  special  assignments  and 
define  i.-.e  duties  incident  thereto,  and 
the  Chairman  may  delegate  to 
individual  Members  certain  duties  and 
responsibi-lities  of  the  Chairman. 

Section  4.  Two  Vacancies/ Authority 
to  Act.  In  the  event  two  (2)  Members  are 
not  availableby  reason  of  resignation, 
temporary  or  permanent  incapacitation, 
or  death,  to  perform  the  duties  of  their 
offices,  the  Board  hereby  delegates  to 
the  remaining  Member  the  authority  to 
exercise,  in  his/her  discretion,  any  and 
all  authorities  of  the  FCA  granted  to  the 
Agency  or  the  Board  by  statute, 
regulation  or  otherwise,  except  those 
authorities  which  are  nondelegable. 
This  delegation  of  authority  does  not 
include  authority  to  establish  general 
policy  and  promulgate  rules  and 
regulations,  or  any  delegation  expressly 
prohibited  by  statute.  This  delegation 
shall  include,  but  shall  not  be  limited 
to,  the  exercise  of  the  following  powers: 


(a)  The  approval  of  any  and  all  actions 
of  the  Farm  Credit  institutions  as 
reqiiired  by  statute,  regulations  or 
otherwise  to  be  approved  by  the  FCA  or 
its  Board; 

(b)  The  exercise  of  all  powers  of 
enforcement  granted  to  the  FCA  by 
statute,  including  but  not  limited  to,  the 
authorities  contained  in  12  U.S.C.  2154, 
2154a,  2183,  2202a,  and  2261-2274;  and 

(c)  Any  actions  or  approvals  required 
in  coimection  with  the  conduct  of  a 
receivership  or  conservatorship  of  a 
Farm  Credit  institution. 

Authorities  delegated  by  this  Section 
may  be  redelegated,  in  writing,  at  the 
discretion  of  the  remaining  Member,  to 
other  FCA  officers  or  employees. 

Article  in 

Voting 

Section  1.  Affirmative  Vote  Required. 
Action  on  any  matter  shall  require  the 
affirmative  vote  of  at  least  two  (2) 
Members. 

Section  2.  Votes  To  Be  Recorded.  The 
vote  of  each  Member,  including  the 
Chairman,  on  a  question  shall  be 
recorded  in  the  minutes. 

Section  3.  Notational  Voting. 

(a)  Nothing  in  these  Rules  shall 
preclude  the  transaction  of  business  by 
the  circulation  of  written  items 
("notational  votes")  to  the  Members, 
provided  all  Members  participate,  in 
writing,  in  the  disposition  of  the  item 
pursuant  to  article  m,  section  3(c). 

(b)  Matters  that  may  be  decided  by 
notational  vote:  The  Board  may 
consider  any  matter  that  comes  before  it 
by  use  of  notational  voting  procedures; 
however,  it  is  best  used  only  for  routine 
and  noncontroversial  items.  Any 
Member  may  submit  an  item  to  the 
Secretary  for  distribution  as  a  notational 
vote. 

(c)  Notational  vote  ballots  and 
material:  Upon  submission  of  an  item 
for  notational  vote,  the  Secretary  shall 
provide  each  Member  a  complete 
package  of  all  relevant  information  and 
a  notational  vote  ballot  sheet  (indicating 
the  Member  making  the  motion,  the 
substance  of  the  motion,  and  the 
deadline  for  return  of  the  vote)  upon 
which  each  Member  can  indicate  his/ 
her  position  by  voting  in  the  following 
manner:  (1)  To  approve;  (2)  to 
disapprove;  (3)  to  abstain;  or  (4)  not 
appropriate  for  notational  vote. 

(d)  Modifications,  amendments,  and 
withdrawals:  No  partial  concurrences  or 
amendments  are  appropriate;  however, 
a  Member  may  suggest  a  revision  to  the 
proponent,  subject  to  compliance  with 
the  Government  in  the  Sunshine  Act, 
and  the  proponent  may  withdraw  his 
motion  at  any  time  prior  to  receipt  by 


the  Secretary  of  the  votes  of  all  Members 
or  the  end  of  the  time  period  provided 
for  on  the  ballot  sheet. 

(e)  Time  limits  to  vote:  Within  ten  (10) 
business  days  of  receipt,  or  earlier  if 
circumstances  require,  each  Member 
shall  act  on  the  matter  by  returning  the 
ballot  sheet.  Failure  to  return  a  baUot 
sheet  by  the  date  requested  on  the  sheet 
will  result  in  the  vote  being  recorded  as 
"not  voting",  which  causes  the  motion 
to  fail  pursuant  to  article  m,  section 
3(a). 

(f)  Veto  of  notational  voting 
procedure:  In  view  of  the  public  policy 
of  openness  reflected  in  the  Government 
in  the  Sunshine  Act  and  the  desire  to 
allow  any  Member  to  present 
viewpoints  to  the  other  Members,  any 
Member  can  veto  the  use  of  the 
notational  voting  procedure  for  the 
consideration  of  any  particular  matter 
by  voting  "not  appropriate  for 
notational  vote". 

(g)  Disclosure  of  results:  A  summary 
of  any  action  taken  by  notational  vote 
shall  be  provided  by  the  Secretary  to  the 
Members,  Chief  Executive  Officer,  and 
Chief  Operating  Officer,  and  shall  be 
reflected  in  the  appropriate  minutes  of 
the  Board.  Public  disclosure  is 
determined  by  the  provisions  of  the 
Freedom  of  Information  Act  (5  U.S.C. 
552). 

(h)  Authority  to  designate  staff  to 
initial:  If  the  conduct  of  agency  business 
so  requires,  and  the  Member  has  been 
apprised  of  the  contents  of  any 
notational  vote,  a  Member  who  is  absent 
from  the  office  may  authorize  a  staff 
member  to  initial  the  item  for  him/her, 
as  long  as  the  Member  has  a  designation 
memorandum  on  file  with  the  Secretary. 

Section  4.  Telephone  Conference.  Any 
Member  may  participate  in  a  meeting  of 
the  Board  through  the  use  of  conference 
call  telephone  or  similar  equipment, 
provided  that  all  persons  participating 
in  the  meeting  can  simultaneously 
speak  to  and  hear  each  other.  Any 
Member  so  participating  shall  be 
deemed  present  at  the  meeting  for  all 
purposes. 

Article  IV 

Minutes 

Section  1.  Format.  The  format  of 
minutes  of  the  Board  Meetings,  imless 
otherwise  stated  in  these  rules,  or 
relevant  statutes  or  regulations,  shall 
comply  with  Robert's  Rules  of  Order 
(Newly  Revised)  and  the  Government  in 
the  Sunshine  Act. 

(a)  The  minutes  shall  clearly  identify 
the  date,  time,  and  place  of  the  meeting, 
the  type  of  meeting  held,  the  identity  of 
Members  present,  and  where  applicable 
that  they  participated  by  telephone,  and 
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the  identity  of  the  Secretary  and  the 
General  Counsel  present,  of,  in  their 
absence,  the  names  of  th&  persons  who 
substituted  for  them. 

(b)  The  minutes  shall  contain  a 
separate  paragrsph  for  each  subject 
matter,  and  shall  note  all  main  motioDS 
or  motions  to  bring  a  main  motioa 
before  the  assembly,  except  any  that 
were- withdrawn. 

(cO  The  minutes  shall  not  contain  any 
reference  to  statements  made  unless  a 
request  is  specifically  mads  that  a 
statement  Iw  made  a  part  of  the  record, 
or  if  required  by  the  Government  in  the 
Sunshine  Act. 

(d)  The  minutes  of  Regular  Meetings 
shall  indicate  the  substance  and 
disposition  of  any  notational  votes 
completed  since  the  last  Regular 
Meeting  of  the  Board. 

(e)  The  vote  of  each  Member  on'a 
question  shall  be  recorded  or  the 
Secretary  will  note  a  unanimous 
consent. 

U)  The  minutes  of  the  Board  shall  be 
signed  by  the  Chairman  and  the 
Secretary,  indicating  the  date  of 
approval  by  the  Bo^. 

Section  2.  Circulation. 

(a)  Draft  minutes  shall  be  reviewed  by 
the  Chairman  and  General  Counsel. 

(b)  Minutes  shall  be  circulated  to  all 
Members  one  (1)  week  prior  to  their 
consideration  at  a  Board  Meeting. 

(c)  Copies  of  the  minutes  of  the 
Meetings  of  the  Board  (Open  Session)  to 
be  voted  on  at  a  Board  Meeting  shall  be 
placed  in  all  Board  Briefing  Books. 

(d)  Copies  of  the  minutes  of  the 
Meetings  of  the  Board  (Closed  Session) 
to  be  voted  on  at  a  Board  Meeting  shall 
be  placed  only  in  the  Board  Briefing 
Books  of  the  Members,  the  Secretary, 
and  the  General  Counsel. 

Section  3.  Supporting  Documentation. 

(a)  Board  Briefing  Books.  One  copy  of 
all  Bbard  Briefing  Book  material  shall  be 
maintained  by  the  Secretary.  All  other 
copies  of  the  Board  Briefing  Book 
material  for  Closed  Sessions  shall  be 
returned  to  the  Secretary  for  disposal  or 
maintained  in  a  secure  location 
approved  by  the  Secretary. 

(b)  Executive  Sununanes.  One  copy  of 
each  Executive  Summary  provided  to 
any  Member  shall  be  provided  to  and 
maintained  by  the  Secretary. 

Article  V 

Board  Meetings 

Section  1.  Presiding  Officer.  The 
Chairman  shall  preside  at  each  meeting. 
In  the  event  the  Chairman  is 
unavailable,  the  Member  firom  the 
Chairman's  political  party  shall  preside. 

Section  2.  Order  of  Business.  The 
agenda  for  each  meeting  shall  be 
substsntiaHy  in  the  following  order: 


L  Open  Session 

A.  Approval  of  Kfinutes 

B.  Reports 

C.  Special  Orders 

D.  Unfinished  Business  and  General 
Orders 

1.  Policy  Statements 

2.  Regulations 

3.  Other 

E.  New  Business 

1.  Policy  Statements 

2.  Regulations 

3.  Other 

n.  Closed  Session 

A.  Reports 

B.  Special  Orders 

C.  Unfinished  Business  and  Gsnaral 
Orders 

D.  New  Btisiness 
m.  Adjournment 

Section  3.  Calls  and  Agenda. 

(a)  Regular  Meeting.  The  Secretary,  at 
the  direction  of  the  Qiairman,  shall 
issue  a  call  fur  items  for  the  agenda  to 
each  Member,  the  Chief  Operating 
Officer,  and  the  Office  Directors  of  FCA. 
The  Secretary  shall  provide  to  the 
Chairman  a  list  of  all  the  items 
submitted,  including  a  list  of 
outstanding  notational  votes  and 
matters  voted  "not  impropriate  for 
notational  vote";  the  Chairman  shall 
then  establish  the  agenda  to  be 
pubhshed  in  the  Federal  Register. 

(b)  Special  Meeting.  Special  Meetings 
of  the  Board  may  be  called: 

(1)  By  the  Chairman,  or 

(2)  By  any  two  Members;  or 

(si  If  there  is  at  the  time  a  vacancy  on 
the  Board,  by  any  Member. 
Any  call  for  a  Special  Meeting  shall  set 
forth  the  business  to  be  transacted  and 
shall  state  the  place  and  time  of  such 
meeting.  Except  with  the  unanimous 
consent  of  all  Members,  no  business 
shall  be  brought  before  a  Special 
Meeting  that  has  not  been  specified  in 
the  notice  of  call  of  such  meeting. 

(c)  Notice.  The  Secretary  shall  give 
appropriate  notice  on  any  and  all 
meetings  and  make  the  call  for  Special 
Meetings.  Reasonable  efforts  to  provide 
such  notice  to  Members  shall  be  made 
for  all  meetings  of  the  Board,  but  failure 
of  notice  shall  in  no  case  invalidate  a 
meeting. 

Article  VI 

Public  Appearances  and  Attendance 

Section  1.  Attendance.  Members  of 
the  public  may  attend  all  meetings  of 
the  Board  except  those  meetings  or 
portions  of  meetings  which  are  closed  as 
directed  by  the  Board,  consistent  with 
the  Government  in  the  Simshine  Act. 
Members  of  the  public  may  speak  or 
make  presentations  to  the  Board  under 
the  rules  outlined  under  this  aitide. 


Section  2.  Presentations  to  the  BoaitL 
Members  of  the  public  may  make  a 
presentation  to  tne  Board  only  on  the 
basis  of  a  written  request  and  statement 
covering  the  subject  matter  received  st 
leest  five  (5)  days  prior  to  the  nmeting, 
which  is  approved  by  a  majority  of  the 
Boar^. 

Section  3.  Limitations.  PoMic 
presentations  may  not  conflict  with  the 
provisions  of  the  Administrative 
Procedure  Act  and  other  Board  policies 
on  the  handling  of  pubUc  comments.  In 
the  event  that  a  presentation  is  made 
concerning  a  reeiUation  during  the 
comment  period,  the  presenter  must 
submit  a  summary  or  a  text  of  their 
comments  to  be  filed  along  with  other 
comments  received. 

Article  Vn 

Other 

Section  1.  Re^ilations.  The 
promulgation  of  regulations  adopted  by 
the  Board  shall  be  in  comphance  witti 
the  requirements  of  the  Farm  Credit  Act 
of  1971,  as  amended,  and  the 
Administrative  Procedure  Act 

Section  2.  Board  Materials.  Complete 
Board  Briefing  Books  shall  be 
distributed  to  each  Member  at  least  two 
(2)  full  business  days  prior  to  any 
regular  meeting.  Unless  agreed  to  by  all 
Members,  no  vote  may  be  taken  on  an 
issue  unless  the  necessary  material  has 
been  provided  to  the  Members  not  less 
than  twenty-four  (24)  hours  prior  to  the 
Board  Meeting  to  consider  such  issue. 

Section  3.  Parliamentary  Rules. 
Unless  otherwise  stated  in  these  Rules, 
or  relevant  statutes  or  regtilations,  the 
meetings  of  this  Board  shall  be 
conduaed  in  accordance  with  Robert's 
Rules  of  Order  (Newly  Revised)  (9th 
Edition). 

ArtickVm 

Amendments 

Section  1.  The  business  of  the  Board 
shall  be  transacted  in  accortlance  wiA 
these  Rules  as  the  same  may  be 
amended  bom  time  to  time:  Provided, 
however,  that  upon  agreement  of  at  least 
two  (2)  Members  convened  in  a  duly 
called  meeting,  the  Rules  may  be 
waived  in  any  particular  instance, 
except  that  action  may  be  taken  on 
items  at  s  Special  Meeting  only  in 
accordance  with  article  V,  section  3(b), 
hereof. 

Section  2.  These  Rules  may  be 
changed  or  amended  by  the  concurring 
vote  of  at  least  two  (2)  Members  upon 
notice  of  the  proposed  change  or 
amendment's  having  been  given  at  least 
thirty  (30)  dajrs  before  such  vote. 

Adopted  tbie  14th  day  of  Jsnuaiy,  1993. 
By  Order  of  the  Board. 
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Dated:  January  26, 1993. 
Curtia  M.  AndHWHi, 

Secntary,  Farm  Credit  Administration  Board. 
[FR  Doc.  93-2234  Piled  1-29-93;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  SutNnltted  to  Office  of 
Management  and  Budget  for  Review 

Dated:  January  26, 1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  0MB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  Inc..  2100  M  Street,  NW.,  suite 
140,  Washington.  DC  20037.  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
632-7513.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Jonas  Neihardt,  Office  of 
Management  and  Budget,  room  3235 
NEOB,  Washington.  DC  20503,  (202) 
395-4814. 

OKfB  Number:  3060-0323. 

Title:  Section  97.527.  Reimbursement 

for  expenses. 
Action:  Extension  of  a  currently 

approved  collection. 
Respondents:  Individuals  or  households 

and  non-proHt  institutions. 
Frequency  of  Response:  Recordkeeping 

requirement  and  aimual  reporting. 
Estimated  Annual  Rurden:  3,500 

responses,  .167  hours  average  burden 

per  response.  585  hours  total  burden 

Eer  response;  3,500  recordkeepers,  12 
ours  average  burden  per 
recordkeeper,  42.585  hours  total 
annual  burden. 
Needs  and  Uses:  The  recordkeeping  and 
reporting  requirements  contained  in 
§  97.527  are  necessary  to  allow  cost 
reimbursement  up  to  a  maximum  of 
$5.60  from  each  applicant  examined 
for  an  amateur  radio  license  pursuant 
to  the  volunteer  examination  program. 
The  coordinators  or  persons 
administering  the  examinations  must 
keep  records  of  their  expenditures 
and  certify  annually  to  the  FCC  that 
all  expenses  for  wnich  they  were 
reimbursed  were  necessarily  and 
prudently  incurred.  Records  must  be 
kept  and  a  report  made  to  the  FCC,  so 
that  the  FCC  can  detect  any 
wrongdoing  in  the  program  allowing 


reimbursement  of  expenses.  The 
records  are  journal  entries  showing 
expenses  incurred  and 
reimbursements  collected.  The 
records  may  be  inspected  by  FCC  field 
investigators.  The  data  will  provide  a 
vehicle  for  the  FCC  to  cancel  the 
designation  of  a  person  or 
organization  as  a  volimteer  examiner 
coordinator  if  there  is  a  discrepancy 
between  the  certification  and  die 
record  kept.  Likewise,  if  a 
discrepancy  is  detected  between  the 
certification  of  a  volunteer  examiner 
and  his  or  her  record  of  expenses,  the 
volunteer  examiner  will  lose  their 
accreditation.  If  the  data  were  not 
collected,  it  is  conceivable  that  fr^ud 
and  abuse  could  occur  in  the  amateur 
volunteer  examination  program. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

[FR  Doc  93-2239  Filed  1-29-93;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Filed;  Port  of  Galveston/ 
Galveston  Shipholding  Group,  Inc. 
Operating  Agreement,  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreement(s)  has  been  filed  with  the 
Commission  for  approval  piu^uant  to 
section  15  of  the  Shipping  Act,  1916,  as 
amended  (39  Stat.  733,  75  Stat.  763,  46 
U.S.C.  814). 

Interested  parties  may  inspect  and 
may  request  a  copy  of  each  agreement 
and  the  supporting  statement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street  NW.,  9th  Floor.  Interested 
parties  may  submit  protests  or 
comments  on  each  agreement  to  the 
Secretary,  Federal  Maritime 
Cormnission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  foimd  in 
§  560.602  of  title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  copy  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No.:  224-200728. 

Title:  Port  of  Galveston/Galveston 
Shipholding  Group.  Inc.  Operating 
Agreement. 


Pa/lies: 

The  Board  of  Trustees  of  the 
Galveston  Wharves 

Galveston  Shipholding  Group,  Inc 
("GSG") 

Agent:  Mr.  Herbert  L.  Smith, 
Marketing  Services  Representative,  Port 
of  Galveston,  123  Rosenberg,  P.O.  Box 
328,  Galveston,  Texas  77553. 

Synopsis:  The  Agreement  provides  for 
a  berth  assignment  at  Pier  21  for  GSG. 
for  the  operation  of  a  cruise  ship. 

Dated:  January  26, 1993. 

By  order  of  the  Federal  Maritime 
Commission. 
Joaeph  C  Polking, 
Secretaiy. 
[FR  Doc.  93-2222  Filed  l-2»-93;  8:45  am] 
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Agreement(8)  Filed;  Venezuelan 
American  Maritime  Association,  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street  NW.,  9th  Floor.  Interested 
parties  may  submit  comments  on  each 
agreement  to  the  Secretary.  Federal 
Maritime  Commission,  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this 
notice  appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  202-006190-067. 

Title:  Venezuelan  American  Maritime 
Association. 

Parties: 

Seaboard  Marine  Ltd. 

Venezuelan  Container  Line.  C.A. 

Crowley  American  Transport,  Inc. 

Sea-Land  Service,  Inc. 

Ivaran  Lines 

Kirk  Line.  Ltd. 

Synopsis:  The  proposed  amendment 
expands  the  geographic  scope  of  the 
Agreement  to  include  service  between 
ports  and  inland  points  in  Puerto  Rico 
and  Venezuela.  It  also  estabUshes  voting 
procedures  governing  the  parties 
participating  in  Section  7  of  the 
Agreement. 

Agreement  No.:  202-010717-028. 
Title:  United  States/Panama  Freight 
Association. 
Parties; 
Crowley  American  Transport,  Inc. 
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Sea-Land  Service,  Inc. 

Seaboard  Marine  Line,  Ltd. 

Synopsis:  The  proposed  amendment 
ekpandbs  the  geographic  scope  of  the 
Agreement  to  include  service  between 
Puerto  Rico  and  Panama.  It  also 
estabhshes  voting  procedures  governing 
the  parties  participating  in  Section  4  of 
the  Agreement  and  deletes  any  refisrence 
to  Nicaragua  from  the  geographic  scope. 

Agreement  No.:  202-010987-017. 

Title:  United  States/Central  America 
Uner  Association. 

Parties: 

Seaboard  Marine,  Ltd 

Crowley  American  Transport,  lie. 

Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  amendment 
expands  the  geographic  scope  of  the 
Agreement  to  include  service  between 
Puerto  Rico  and  Costa  Rica,  El  Salvador, 
Guatemala,  Honduras  and  Nicaragua.  It 
also  establishes  voting  procedures 
governing  the  parties  participating  in 
Section  4  of  the  Agreement. 

Agreement  No.:  203-011256-004. 

Title:  PNS  Agreement. 

Parties: 

fkO  Container  Limited 

Nedlloyd  Lijnen,  B.V. 

Sea-Land  Service,  Inc. 

Compagnie  Generale  Maritime. 
;  Synopsis:  The  proposed  amendment 
{\)  deletes  Compagnie  Generale 
Kfaritime  as  a  party  to  the  Agreement; 
(E)  amends  the  geographic  scope  to 
pjermit  the  parties  to  rationalize 
equipment  use;  and  (3)  makes  other 
technical  changes  to  the  Agreement's 
ajuthority. 

Agreement  No.:  224-200164-005. 

Title:  Port  of  Oakland/CMB  Transport 
I^.V./Norsui  Intemacional  S.A.  Terminal 
Agreement. 

Parties: 

City  of  Oakland  ("Port") 

CMB  Transport  N.V.  ("CMB") 

Norsul  intemacional  S.A. 

Synopsis:  This  modification  permits 
C^B  the  occasional  use  of  Port-owned 
terminai(->}  for  break-bulk  cargo 
cnnsisting  of  cocoa  or  coffee  beans 
which  cannot  be  handled  on  CMB's 
atssigned  premises. 
I  Agreement  No.:  224-200726. 
I  Title:  Port  Authority  of  New  York  & 
New  Jersey /Maher  Terminal.  Inc. 
Terminal  Agreement. 

Parties: 

The  Port  Authority  of  New  York  and 
New  Jersey  Maher  Terminals,  Inc. 
('Maher  ) 

Synopsis:  This  Agreement  provides 
tot  the  use  and  occupancy  by  Maher  of 
12.46  acres  of  open  area  and  Buildings 
2170  and  2180  at  the  Elizabeth-Port 
Authority  Marine  Terminal. 


Dated:  January  26, 1993. 
By  Order  of  the  Federal  Maritime 
Commission. 

JoMph  C  PoUdag. 

Secretazy. 

(FR  Doc  93-2221  Filed  1-29-93;  a:45  am] 

MUJNQ  COOK  VM-tl-H 

OcMm  Fralght  Fonwanter  Ucan— ; 
Ftevocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  (48  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  Ucensing  of  ocean 
freight  forwarders,  46  CFR  part  510. 

License  Number:  1700 

Name:  Olympic  Intemational  Freight 
Forwarders,  Inc. 

Address:  4411  NW.,  74th  Avenue, 
Miami,  FL  33166 

Date  Revoked:  December  23, 1992 

Reason:  Failed  to  furnish  a  valid  surety 
bond. 

License  Number;  3344 

Name:  B&M  Intemational,  Inc. 

Address;  9505  West  Central  »102, 
Wichita,  KS  67212 

Date  Revoked:  December  24, 1992 

Reason:  Failed  to  furnish  a  valid  surety 
bond. 

License  Number:  3066 

Name:  Apex  Group,  Inc. 

Address:  841  N.  Pioneer  Ave., 
Wilmington,  CA  90744 

Date  Revoked:  January  1, 1993 

Reason:  Surrendered  license 

voluntarily. 
Bryant  L.  VanBrakJa, 

Director,  Bureau  of  Tariffs,  Certification  and 
Licensing. 

[FR  Doc.  93-2216  Filed  1-29-93;  8:45  am] 
BILUNQ  COOE  •rMM>1-M> 


Ocean  Fraight  Forwarder  License; 
Rescission  of  Order  of  Revocation 

Notice  is  hereby  given  that  the  Orders 
of  Revocation  pertaining  to  the  licenses 
of  the  following  ocean  freight 
forwarders  have  been  rescinded  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  ocean 
freight  forwarders,  46  CFR  part  510. 
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WMMuRiaon,  OBB  Mn  an^jpng  uonv 
pany,  3311  Wiwond  km.,  Suto  330. 
HOMlon,  TX  77O0B. 
MOR    EntMpitoM,    toe.    7377    PacMc 
9Mal.  StM  2ia.  ORHta,  NE  68114. 


Brfaat  L.  VanBrakla, 

Director,  Bureau  of  Tariffs,  Cutificotioa  aad 

Licensing. 

(FR  Doc  93-2217  Piled  1-29-93;  8:45  am] 


FEDERAL  RESERVE  SYSTEM 
[Doekst  Na  7100-012«] 

Bank  Holding  Company  Reporting 
Raquiramanta 

agency;  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  (1)  Final  approval  of  propoeed 
changes  to  the  bank  holding  company 
repon  FR  Y-9C  published  for  comment 
on  November  2, 1992,  and  (2)  initial 
approval  of,  and  request  for  public 
comment  on,  proposed  additional 
changes  to  the  FR  Y-9C  and  revisions  to 
other  bank  holding  company  reports  (FR 
Y-llQandFRY-llAS). 

SUMMARY: 

1.  Final  Approval 

Notice  is  hereby  given  of  Bnal 
approval  by  the  Board  of  Governors  of 
the  Federal  Reserve  System  (the  Board) 
imder  delegated  authority  from  the 
Office  of  Management  and  Budget 
(OMB),  as  per  5  CFR  1320.9  (OMB 
Regulations  on  Controlling  Paperwork 
Burdens  on  the  Public),  of  chtmges  to 
the  Consolidated  Financial  Statements 
for  Bank  Holding  Companies  With  Total 
Consolidated  Assets  of  $150  MilUon  or 
More  or  With  More  Than  One 
Subsidiary  Bank  (FR  Y-9C;  OMB  No. 
7100-0128);  for  implementation  in 
March  1993.  These  proposed  changes 
were  pubhshed  for  comment  on 
November  2, 1992.  One  comment  letter 
was  received,  which  stated  support  for 
the  revisions.  The  Board  has  considered 
the  one  public  comment  received  and 
has  determined  that  the  changes  as 
proposed  should  become  final.  These 
changes  were  initially  proposed  as 
optional  for  bank  holding  companies 
filing  the  FR  Y-9C  for  the  December  31, 
1992,  reporting  date.  However,  these 
changesWill  not  be  implemented  xmtil 
the  March  31, 1993,  reporting  date  when 
all  changes  will  be  mandatory. 
Therefore,  no  optional  reporting  will  be 
in  effect  for  December  31^  1992,  as 
previously  proposed. 
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2.  Request  for  Public  Giinnieiit 

Notice  also  is  given  of  initial  Board 
approval  and  request  is  made  for  public 
comment  on  a  proposal  to  revise  nirther 
the  FR  Y-QC  and  uso  to  revise  two 
other  bank  holding  company  reports: 
The  Combined  Financial  Statements  of 
Nonbank  Subsidiaries  of  Bank  Holding 
Companies  (FR  Y-llQ;  OMB  No.  7100- 
0244)  and  the  Combined  Financial 
Statements  of  Nonbank  Subsidiaries  of 
Bank  Holding  Companies,  by  Type  of 
Nonbank  Subsidiary  (FR  Y-llAS;  OMB 
No.  7100-0244).  The  proposed  revisions 
to  these  three  forms,  for  which  public 
comment  is  being  requested,  are 
outlined  below.  If  approved  following 
public  comment,  these  changes  will  be 
required  for  the  March  31, 1993, 
reporting  date.* 

in  addition  to  these  two  sets  of 
changes,  further  revisions  may  be 
required  for  the  March  31,  1993, 
reporting  date  dependent  upon  Board  of 
Governors'  action  regarding  the 
implementation  of  Financial 
Accounting  Standards  Board  Statement 
No.  109,  "Accounting  for  Income 
Taxes,"  for  regulatory  reporting 
purposes.  Any  such  changes  would  be 
announced  in  a  separate  notice. 
DATES:  All  comments  regarding  the 
proposed  changes,  for  which  the  Board 
has  granted  initial  approval  and  now 
seeks  comment,  must  be  submitted  on 
or  before  February  16, 1993. 
AOORCSSES:  Comments,  which  should 
refer  to  the  OMB  Docket  numbers, 
should  be  addressed  to  Mr.  William  W. 
Wiles,  Secretary,  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  and  C 
Streets  NW.,  Washington,  DC  20551,  or 
delivered  to  room  B-2223  between  8:45 
a.m.  and  5:15  p.m.  Comments  received 
may  be  inspected  in  room  B-1122 
between  8:45  a.m.  and  5:15  p.m.,  except 
as  provided  in  §  261.8(a)  of  the  Board's 
Rules  Regarding  Availability  of 
Information,  12  CFR  261.8(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Boa'-d;  Gary  Waxman,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  room  3208, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arleen  Lustig,  Supervisory  Financial 
Analyst  (202/452-2987),  Robert  T. 
Maahs,  Senior  Financial  Analyst  (202/ 
872-4935),  or  Mark  S.  Benton,  Senior 
Financial  Analyst  (202/452-5205), 
Division  of  Banking  Supervision  and 
Regulation.  The  following  individuals 
may  be  contacted  with  respect  to  issues 


'  Tb«  reporting  change  to  the  FR  Y-1  IAS  is 
elective  with  the  Decanber  1993  reporting  date. 


related  to  the  Paperwork  Reduction  Act 
of  1980:  Stephen  Sidliano,  Special 
Assistant  to  the  General  Counsel  for 
Administrative  Law,  Legal  Division 
(202/452-3920);  Mary  M.  McUughlin. 
Chief,  Flnandai  Reports  Section, 
Division  of  Research  and  Statistics  (202/ 
452-3829);  and  Gary  Waxman,  Office  of 
Information  and  Regulatory  A^airs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  room  3208, 
Washington,  DC  20503  (202/395-7340); 
for  the  hearing  impaired  only, 
telecommunications  device  for  the  deaf 
(TTD)  (202/452-3544),  Dorothea 
Thompson,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551. 

SUPPI^MENTARY  INFORMATION: 

A.  General  Information 

1.  Changes  Receiving  Final  Approval 

Under  the  Bank  Holding  Company 
Act  of  1956,  as  amended,  the  Board  is 
responsible  for  the  supervision  and 
regulation  of  all  bank  holding 
companies.  The  Board  has  given  final 
approval  to  allow  the  reporting, 
effective  with  the  March  31, 1993, 
reporting  date,  of  certain  items 
described  in  Section  C  below,  under 
"Reporting  Form  Revisions — Final 
Approval"  on  the  FR  Y-9C. 

2.  Changes  Receiving  Initial  Approval 
and  Request  for  Comment 

In  addition,  the  Board  has  given 
initial  approval,  effective  wi&  the 
March  31, 1993,  reporting  date,  of  a 
second  set  of  revisions  described  in 
section  C  below,  under  "Reporting  Form 
Revisions — Initial  Approval"  to  the  FR 
Y-9C  and  also  revisions  to  the  FR  Y- 
IIQ  and  the  FR  Y-1  IAS. 

B.  Description  of  Affected  Reports 

1.  Report  Title:  Consolidated 
Financial  Statements  for  Bank  Holding 
Companies  with  Total  Consolidated 
Assets  of  $150  Million  or  More,  or  With 
More  Than  One  Subsidiary  Bank. 

This  report  is  filed  by  all  bank 
holding  companies  that  have  total 
consolidated  assets  of  $150  million  or 
more  and  by  all  multibank  holding 
companies  regardless  of  size.  The 
following  bank  holding  companies  are 
exempt  from  filing  the  FR  Y-9C,  xmless 
the  Board  specifically  requires  an 
exempt  company  to  file  the  report:  bank 
holding  companies  that  are  subsidiaries 
of  another  bank  holding  company  and 
have  total  consolidated  assets  of  less 
than  $1  billion;  bank  holding  companies 
that  have  been  granted  a  hardship 
exemption  by  the  Board  under  section 
4(d)  of  the  Bank  Holding  Company  Act; 


and  foreign  banking  organizations  as 
defined  by  §  211.23(b)  of  Regulation  K. 
Agency  Form  Number:  FR  Y-9C 
OMB  Docket  Number:  7100-0128 
Frequency:  Quarterly 
Reporters:  Bank  Holding  Companies 
Annual  Reporting  Hours:  148.054 
Estimated  Average  Hours  per  Response: 

Range  from  5  to  1,250  hours 
Number  of  Respondents:  1,598 
Small  businesses  are  affected. 

2.  Report  Title:  Combined  Financial 
Statements  of  Nonbank  Subsidiaries  of 
Bank  Holding  Companies. 

This  report  is  filed  by  the  top  tier  of 
bank  holding  companies  that  have  total 
consolidated  assets  of  $1  billion  or 
more,  or  by  a  top  tier  bank  holding 
company  with  total  consolidated  assets 
of  $150  million  or  more  but  less  than  $1 
billion  that  have  significant  holdings  in 
nonbank  subsidiaries. 
Agency  Form  Number:  FR  Y-llQ 
Oh4B  Docket  Number:  7100-02^ 
Frequency:  Quarterly 
Reporters:  Bank  Holding  Companies 
Annual  Reporting  Hours:  3,878 
Estimated  Average  Hours  per  Response: 

Range  from  1  to  6  hours 
Number  of  Respondents:  303 
Small  businesses  are  affected. 

3.  Report  Title:  Combined  Financial 
Statements  of  Nonbank  Subsidiaries  of 
Bank  Holding  Companies,  by  Type  of 
Nonbank  Subsidiary. 

This  report  is  filed  by  the  top  tier  of 
bank  holding  companies  that  have  total 
consolidated  assets  of  $1  billion  or 
more,  or  by  a  top  tier  bank  holding 
company  with  total  consolidated  assets 
of  $150  million  or  more  but  less  than  $1 
billion  that  have  significant  holdings  in 
nonbank  subsidiaries. 
Agency  Fonn  Number:  FR  Y-1  IAS 
OMB  Docket  Number:  7100-0244 
Frequency:  Annual 
Reporters:  Bank  Holding  Companies 
Annual  Reporting  Hours:  1,879 
Estimated  Average  Hours  per  Response: 

Range  from  1  to  17  hours 
Number  of  Respondents:  303 
Small  businesses  are  affected. 

These  information  collections  are 
mandatory  (12  U.S.C.  1844)  and  part  of 
the  information  is  given  confidential 
treatment.  Confidential  treatment  is  not 
routinely  given  to  the  remaining 
information  on  the  form.  However, 
confidential  treatment  for  the  remaining 
information,  in  whole  or  in  part,  can  be 
requested  in  accordance  with  the 
instructions  to  the  form. 

C  Reporting  Form  Revisions 

1.  Final  Approval 

The  Board  has  granted  final  approval 
to  the  revisions  to  the  reporting  on  the 
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consolidated  bank  holding  company 
financial  statements  (FR  Y-9C) 
described  below.  These  items,  which 
were  initially  proposed  as  optional 
reporting  items  for  the  December  31, 
1992;  reporting  date  and  mandatcny  for 
the  March  31, 1993,  reporting  period, 
will  be  required  for  the  March  31, 1993. 
reporting  date. 

a.  RisC-Weighted  Cells  on  Schedules 
HC~i  and  HC-J — The  Board  approved 
the  opening  ol  certain  50  percent  risk- 
weighted  cells  (Column  C)  on  Schedule 
HOI,  Part  n,  and  Schedule  HC-J,  Part 
n,  of  the  FR  Y-9C.2  These  reporting 
changes  will  allow  bank  holdiag 
companies  to  report  certain  off-balance- 
sheet  transactions  in  the  appropriate 
risk -weighted  categories,  or  cells,  that 
were  previously  closed.  Bank  holding 
companies  have  requested  that  the 
Board  open  these  cells  to  ease  the 
reporting  burden  associated  with  these 
schedules. 

In  addition,  the  Board  approved  the 
opening  of  the  0  percent  risk  weight 
(Column  A)  for  Schedules  HC-4  and 
HC-J,  Part  I,  item  3.  The  Board 
approved:  effective  December  30, 1992, 
changes  to  the  Risk-Based  Capital 
Guidelines  that  will  reduce  the  risk 
weight  for  certain  assets  collateralized 
by  U.S  government  seciu-ities  from  20 
percent  to  0  percent.  These  additional 
cells  will  allow  bank  holding  companies 
to  take  advantage  of  the  amended  Risk- 
Bas«d  Capital  Guidelines. 

b.  Intangible  Assets  on  Schedule  HC- 
f— The  Board  approved  the  addition  of 
line  items  to  collect  the  fail  market 
value  and  the  discounted  book  value  of 
purchased  mortgage  servicing  rights 
(PMSRs)  and  purdhased  credit  card 
relationships  (PCCRs).  In  addition,  it 
approved  the  collection  of  a  line  item 
containing  the  book  value  of  other 
intangible  assets  recorded  on  the 
balance  sheet  on  or  before  February  19, 
1992.* 

These  additional  line  items  will  allow 
bank  holding  companies  to  report  in 
accordance  with  the  amendments  to  the 
Risk-Based  Capital  Guidelines,  as  they 


>  Schedule  HC-I,  Part  a  iteou  3,  S,  8.  and  9.  and 
Sdtedule  HC-J,  items  1  and  S,  will  be  affected. 

*  As  published  in  the  Federal  Kagiater  (57  FR 
49476  November  2, 19921,  the  Boani  granted  initial 
approval  to  collect  the  laa  market  value  of  PMSRs 
and  PCCRs  and  any  r«Uted  intangible  awats 
Information  deemed  necesaary  to  calculate  risk- 
based  capital.  The  Board  granted  Bnal  approval  to 
amend  the  Risk-Based  Capita  Guidelinaa  on 
December  9, 1992.  As  a  result  of  the  Board's  action, 
adoibonal  reporting  items  are  now  nacaasary  for 
purposes  of  calculating  risk-based  capital.  Ttaasa 
reporting  items  consist  of  the  discounted  book 
value  (as  defined  in  the  instructions  to  the  FR  Y- 
90)  of  PMSRs  and  PCCRs  and  tba  book  vakaa  of 
otbar  intangibie  asaats,  wrdtiding  gooAwiU, 
recorded  on  the  balance  sheet  by  bukkoUias 
companies  on  or  before  February  19, 1992. 


pertain  to  the  treatment  of  intangible 
assets.  Under  the  revised  guidelines,  the 
Board  will  allow,  sxibject  to  limitations, 
PMSRs  and  PCCRs  in  the  risk-based 
capital  calculation.  All  other  intangible 
assets  will  be  deducted  in  calculating 
the  risk-based  capital  ratios. 

2.  Initial  Approval  and  Request  for 
Comment 

The  Board  has  granted  initial 
approval  to  the  revisions  described 
below  and  requests  pubUc  comment 

a.FRY-«C 

1.  The  deletion  of  Memorandum  item 
1,  of  Schedule  HC-I,  Part  I,  "Goodwiii 
incurred  on  or  after  March  12, 1988." 

This  line  item  was  originally  added  to 
enable  analysts  to  calculate  Tier  1 
capital  under  the  transition  rules  for 
risk-based  capital.  The  final  rules 
became  effective  as  of  December  31, 
1992;  therefore,  this  information  is  no 
longer  needed. 

2.The  addition  of  two  line  items  to 
Schedule  HC-H  for  past  due  and 
nonaccnial  assets  wholly  or  partially 
guaranteed  by  the  U.S.  government  or 
by  U.S.  government  agencies  and  the  ■ 
guaranteed  portion  of  such  assets. 

These  line  items  will  parallel  the 
comparable  line  items  being  added  to 
Schedule  RG-N  of  the  commercial  bank 
Reports  of  Condition  and  Income  for  the 
March  31, 1993,  reporting  date.  The 
addition  of  this  information  will  enable 
the  Board  to  analyze  more  accurately 
the  asset  quality  ofbank  holding 
companies. 

b.  FR  Y-llQ  and  Y-llAS 

The  addition  of  a  line  item  ftn-  the 
"Provision  for  loan  and  lease  losses"  on 
the  income  statement  of  both  of  these 
reports. 

Cun«ntly,  these  reports  collect 
information  only  on  the  "allowance  for 
loan  and  lease  losses."  The  amount  of 
the  provision  is  included  in  "Other 
expense."  The  breakout  of  the  provision 
for  loan  and  lease  losses  will  enable  the 
Board  to  analyze  asset  quality  more 
effectively. 

Regulatory  Flexibility  Act  Analysis 

The  Board  certifies  that  the  above 
bank  holding  company  reporting 
requirements  are  not  expected  to  have  a 
ngnificant  economic  impact  on  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et  seq.).  The  reporting  requirements  for 
the  small  companies  require 
significantly  fewer  items  of  data  to  be 
submitted  than  the  amount  of 
information  required  of  large  bank 
holding  companies. 


The  information  that  is  collected  on 
the  reports  is  esaential  for  the  detectioo 
of  emerging  financial  problems,  the 
assessment  of  a  holding  company's 
financial  condition  and  capital 
adequacy,  the  performance  of  pre- 
inspection  reviews,  and  the  evaluation 
of  expansion  activities  through  mergers 
and  acquisitions.  The  imposition  of  the 
reporting  requirements  is  essential  for 
the  Board  s  supervision  of  bank  holding 
companies  under  the  Bank  Holding 
Company  Act 

Board  of  Govemon  of  the  Federal  Res«rv« 
System,  January  2b,  1993. 
WiliiamW.Wiiae, 
Secretary  c^  the  Board. 
(FR  Doc  93-2235  Filed  1-29-93;  8:45  ami 
BNJJNQ  cooc  ttie-ei-r 


Banker*  Trust  New  York  Corp^  at  eM 
Acquisitions  of  Compantee  Engaged  In 
PenntssUMe  Noniaenking  Activhiee 

The  organizations  listed  in  this  notice 
have  appUed  under  §  225.23(a)(2)  or  (f) 
of  the  Board  s  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board  s 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanldng 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  vtrili  be  conducted 
throughout  the  United  States. 

Eacl^  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
appUcation  has  been  accepted  for 
processing,  it  will  also  be  avail^le  for 
inspection  at  the  offices  of  the  Board  ol 
Governors.  Interested  persons  may 
express  their  views  in  writing  oo  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  boiefits  to  the  pubUc,  such  as 
greater  convenience,  iiKreased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  advmse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsoimd 
bai;iking  practices."  Any  reqiiest  for  a 
hearing  on  this  question  miist  be 
accompanied  l^  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summariring  the 
evidence  that  vramd  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  vrauld  be  aggrieved  by 
approval  of  the  proposal 
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Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  February  25, 1993. 

A.  Federal  Reaenre  Bank  of  New 
York  (William  L.  Rutledge,  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1.  Bankers  Trust  New  York 
Corporation,  New  York,  New  York;  The 
Chase  Manhattan  Corporation,  New 
York,  New  York;  Chemical  Banking 
Corporation,  New  York,  New  York; 
Citicorp,  New  York.  New  York;  First 
Chicag'^  Corporation,  Chicago,  Illinois; 
and  J.P.  Morgan  k  Co.  Incorporated, 
New  York,  New  York;  to  acquire 
Government  Pricing  Information 
System,  Inc..  New  York,  New  York,  and 
thereby  engage  in  data  processing  and 
transmission  services  of  government 
securities  prices  pursuant  to  § 
225.25(b)(7)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  26, 1993. 
Jennifisr  J.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  93-2233  Filed  1-29-93;  8:45  am] 
BIUJNG  cooei>i»«i-p 


Bank  of  Boston  Corporation,  at  aJ.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Banit  Hoiding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
hoiding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  Uie  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comm.ent  on 
an  application  that  requests  a  bearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifj'ing 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 


must  be  received  not  later  than  February 
25, 1993. 

A.  Federal  Reserve  Bank  of  Boston 

(Robert  M.  Brady,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Bank  of  Boston  Corporation, 
Boston,  Massachusetts;  to  merge  with 
Society  for  Savings  Bancorp,  Inc., 
Hartford,  Connecticut,  and  thereby 
indirectly  acquire  Society  for  Saving?, 
Hartford,  Connecticut. 

B.  Federal  Reserve  Bank  of  Chicago 
Pavid  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Premier  Financial  Services,  Inc., 
and  its  wholly  owned  subsidiary. 
Premier  Acquisition  Company,  both  of 
Freeport,  Illinois;  to  acquire  100  percent 
of  the  voting  shares  of  First  Northbrook 
Bancorp,  Inc.,  Northbrook,  Illinois,  and 
thereby  indirectly  acquire  First  Security 
Bank  of  Cary-Grove,  Gary,  Illinois,  and 
First  National  Bank  of  Northbrook, 
Northbrook,  Illinois.  In  connection  with 
this  application.  Premier  Acquisition 
Company  has  applied  to  become  a  bank 
holding  company. 

C  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Crested  Butte  State  Bank  Holding 
Company,  Crested  Butte,  Colorado;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Crested  Butte  State  Bank, 
Crested  Butte,  Colorado. 

2.  Mountain  Bancsbares,  Inc., 
Newport,  Minnesota;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Eagle 
Agency,  Inc.,  Golden  Valley,  Minnesota, 
and  thereby  indirectly  acquire  First 
Bank  of  Eagle  County,  Eagle,  Colorado. 

3.  Orchard  Valley  Financial  Corp., 
Englewood,  Colorado;  to  acquire  5.49 
percent  of  the  voting  shares  of 
MegaBank  Financial  Corporation, 
Englewood,  Colorado,  and  thereby 
indirectly  acquire  MegaBank  of 
Arapahoe,  N.A.,  Arapahoe,  Colorado. 

D.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas 
75222: 

1.  BBS  Corp..  Socorro,  New  Mexico;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  First  State  Bank,  Socorro,  New 
Mexico. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  26, 1993. 
lennifer ).  lohnson. 
Associate  Secretary  of  the  Board. 
IFR  Doc  93-2230  Filed  1-29-93;  8:45  am] 
SNjjNa  CODE  m»«i-f 


Deposit  Guaranty  Corp.,  et  al.;  of 
Appiications  to  Engage  de  novo  In 
Permissible  Nonlsanking  Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  ]>ersons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  appiications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  22, 1993. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President]  104 
Marietta  Street,  N.W.,  Atlanta.  Georgia 
30303: 

1.  Deposit  Guaranty  Corp.,  Jackson, 
Mississippi;  to  engage  de  novo  through 
its  subsidiary,  DGC  Services,  Inc.. 
Jackson,  Mississippi,  in  owning, 
installing,  and  operating  electronic  fund 
transfer  terminals  and  equipment  in 
retail  locations  owned  and  operated  by 
unaffiliated  entities  and  JEree-standing 
terminals  pursuant  to  §  225.25(b)(7)  of 
the  Board's  Regulation  Y.  These 
activities  will  be  conducted  in  the  State 
of  Mississippi. 


B.  Federal  Reserve  Bank  of  Qiicago 

(David  S.  Epstein.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

].  Central-State  Bancoqy,  Inc., 
Frankfort,  Michigan;  to  engage  de  novo 
through  its  subsidiary,  Central  State 
Service  Corp.,  Beulah,  Michigan,  in  the 
making  and  selling  of  fixed  rate 
mortgages  in  the  secondary  mortgage 
market  through  Central  State  Service 
Corp.,  Beulah.  Michigan,  pursuant  to  § 
225.25(bHl)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  26. 1993. 
Jennifier  J.  lobnson. 
Associate  Secretary  of  the  Board. 
(FR  Doc  93-2231  Filed  1-29-93;  B:4S  ami 
KLUNO  CODE  ttlMI-F 


wnilam  T.  Graham;  Change  In  Bank 
Control;  Acquisition  of  Shares  of 
-  Banks  or  Bank  Holding  Companies 

Tlie  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.&C  1817(j){7)). 

|he  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  February  22, 
1903. 

A.  Federal  Reserve  Bank  of  Chicago 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  William  T.  Graham,  to  retain  15 
percent  of  the  voting  shares  of  First 
Business  Bancshares.  Inc.,  Madison. 
Wisconsin,  and  thereby  indirectly 
acquire  First  Business  Bank,  IGngston, 
Wisconsin. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  26. 1993. 
Jeanifier  J.  Johnson, 
Aaaociate  Secretary  of  the  Board. 
[FR  Doc  93-2232  Filed  1-29-93;  8:45  ami 
■UJNQ  COK  SaiMt^ 


DEPARTIIENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstHules  of  Health 

National  Heart,  Ijing,  and  Blood 
InsUtute;  Heelings  of  the  Notional 
Heart,  Lung,  and  Blood  Advisory 
Council  and  Hs  Research 
Subcommlttae  and  Training 
Subcommittee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  National  Heart,  Lung,  and  Blood 
Advisory  Council,  National  Heart,  Lung, 
and  Blood  Institute,  F^ruary  4-5. 1993, 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  10,  Bethesda,  Maryland  20892.  In 
addition,  the  Research  Subcommittee 
and  the  Training  Subcommittee  of  the 
above  Council  will  meet  together  on 
February  3,  at  the  Marriott  Hotel. 
Bethesda.  Maryland. 

The  Coimcil  meeting  will  be  open  to 
the  public  on  February  4  from  9  a.m.  to 
approximately  3:30  p.m.  for  discussion 
of  program  policies  and  issues. 
Attendance  by  the  public  is  limited  to 
space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  title  5  U.S.C,  section  10(d)  of 
Public  Law  92-436,  the  Council  meeting 
will  be  closed  to  the  public  from 
approximately  3:30  p.m.  to  recess  on 
February  4  and  from  8:30  a.m.  to 
adjournment  on  February  5  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  The 
meetings  of  the  Research  Subcommittee 
and  the  Training  Subcommittee  of  tjie 
above  Council  on  February  3,  will  be 
closed  from  7  p.m.  to  adjournment  for 
the  review,  discussion,  and  evaluation 
of  individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concnning  individuals  associated  wdth 
the  applications,  the  disclosure  of 
which  would  constitute  a  cleariy 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Terry  Long,  Chief, 
Communications  and  Public 
Information  Branch,  National  Heart, 
Limg,  and  Blood  Institute,  Building  31, 
room  4A21,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892, 
(301)  496-4236,  will  provide  a  summary 
of  the  meetings  and  a  roster  of  the 
Council  members. 

Dr.  Ronald  G.  Gelier.  Executive 
Secretary,  National  Heart,  Lung,  and 
Blood  Advisory  Council,  Westwood 
Building,  Room  7A-17,  National 


Institutes  of  Health,  Bethesda,  Maryland 
20892,  (301)  496-7416,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  L4mg  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health.) 

Dated:  January  26, 1993 
Susan  K.  Feldman, 
CommittBe  Manageateat  Officer,  AOH. 
(FR  Doc  93-2401  FUed  l-2»-«3;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  tlie  Assistant  Secretary  lof 
Commtmity  Planning  and 
Development 

[Dodcet  No.  N-93-35C1:  FR-3401-C-01] 

Notice  of  Formula  Aliocatione  for  the 
HOME  Investment  Partnerehipe 
Program  for  FY  1993  and  DeedHnes  for 
Submission  of  Notices  of  Intent, 
Comprehensive  Houeing  AffordebiHty 
Strategiee,  and  Program  Deecrlptione; 
Correction 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Correction  to  Notice  of  HOME 
Program  formiila  allocations  for  FY  1993 
and  Deadlines  for  Submission  of  Notices 
of  Intent  to  Participate,  Comprehensive 
Housing  Affordability  Strategies,  and 
Program  Descriptions. 

SUMMARY:  This  notice  corrects  one  of  the 
due  dates  in  the  announcement  of 
formula  allocations  of  HOME  Program 
funds  for  metropolitan  dties,  urban 
counties,  consortia  of  units  of  general 
local  government,  States,  and  the  four 
insular  areas  for  FY  1993  that  was 
published  in  the  Federal  Register  on 
January  27, 1993  (58  FR  6288). 
DATES:  Not  later  than  February  26, 1993, 
a  jurisdiction  that  has  not  previously 
been  designated  as  a  participating 
jurisdiction  must  notify  the  Community 
Planning  and  Development  (CPD) 
Division  Director  in  tne  appropriate 
HUD  Field  Office  in  writing,  of  its 
intention  to  become  a  participating 
jurisdiction,  and,  if  applicable,  must 
submit  evidence  that  it  has  met  the 
threshold  allocation  requirements. 
FOR  FURTHER  MFORMATION  CONTACT: 
David  M.  Cohen,  Director.  Office  of 
Affordable  Housing  Programs,  room 
7162.  Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW.. 
Washington.  DC  20410-7000;  telephone 
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(202)  708-2685.  Hearing-  or  speech- 
impaired  individuals  may  call  HUD's 
TDD  number  (202)  755-2565.  (These  are 
not  toll-free  numbers.) 


SUPPt^MEHTARY  MFOflMATION:  On 
January  27. 1993,  the  Department 
published  in  the  Federal  Register  (58 
FR  6288)  a  Notice  of  Formula 
Allocations  for  the  HOME  Investment 
Partnerships  Program  for  FY  1993  and 
Deadlines  for  Submission  of  Notices  of 
Intent,  Comprehensive  Housing 
Affordability  Strategies,  and  Program 
Descriptions.  In  the  Notice,  the  date  for 
a  jurisdiction  that  has  not  yet  been 
designated  as  a  participating 
jurisdiction  to  notify  the  Commimity 
Planning  and  Development  (CPD) 
Division  Director  in  the  appropriate 
HUD  Field  Office  in  writing  of  its 
intention  to  become  a  participating 
jurisdiction  was  incorrectly  published 
as  March  15, 1993.  That  date,  45  days 
after  the  published  notice,  should  have 
read  February  26, 1993,  since  the  statute 
provides  for  not  more  than  30  days 
following  publication  for  this 
notification  to  be  made.  Accordingly, 
this  Notice  amends  the  January  27,  1993 
Notice  at  58  FR  6289,  in  the  paragraph 
under  the  heading.  For  Jurisdictions 
That  Have  Not  Yet  Been  Designated  as 
Participating  Jurisdictions,  to  read  as 
follows: 

For  Junsdictiomi  That  Have  Not  Yet 
Been  Designated  as  Participating 
Jurisdictions 

Notification  of  Intent  to  Participate 

Not  later  than  February  26, 1993  a 
jurisdiction  that  has  not  previously  been 
designated  as  a  participating 
jurisdiction  must  notify  the  Community 
Planning  and  Development  (CPD) 
Division  Director  in  the  appropriate 
HUD  Field  Office  in  writing,  of  its 
intention  to  become  a  participating 
jurisdiction,  and,  if  applicable,  must 
submit  evidence  that  it  has  met  the 
threshold  allocation  requirements. 

Dated:  January  28, 1993. 
Don  I.  Patch. 

Acting  Deputy  Assistant,  Secretary  for  Grant 

Programs. 

[FR  Doc.  93-2454  Filed  1-29-93;  8:45  am) 
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Office  of  Fair  Houaing  and  Equal 
Opportunity 

[Dodwt  No.  N-93-3559:  FR-3429-N-02] 

Taak  Force  on  Occupancy  Standarda 
In  Public  and  Aaalated  Houaing: 
Meeting 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 

ACTION:  Notice  of  Task  Force  Executive 
Committee  meeting. 

SUMMARY:  The  Task  Force  on  Occupancy 
Standards  in  Public  and  Assisted 
Housing  was  established  on  December 
31, 1992  in  accordance  with  the 
provisions  of  section  643  of  the  Housing 
and  Community  Development  Act  of 
1992  (Pub.  L.  102-550),  the  Federal 
Advisory  Committee  Act  (FACA)  (5 
U.S.C.  app  2),  and  the  Task  Force's 
charter  (58  FR  3039,  January  7, 1993). 
This  is  a  notice  announcing  a  Task 
Force  Executive  Committee  Meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laurence  D.  Pearl,  Office  of  Fair 
Housing  and  Equal  Opportunity,  room 
5226,  Department  of  Housing  and  Urt)an 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410.  Telephone: 
(202)  708-3727,  (TDD)  (202)  708-0113 
(These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 

Time  and  Place 

The  Executive  Committee  of  the  Task 
ForSe  will  meet  on  Wednesday, 
February  3  bom  1  p.m.  to  5  p.m.  The 
meeting  will  take  place  at  the  Mental 
Health  Law  Project,  1101  F-ftoenth 
Street,  NW.,  suite  1212,  Washington. 
DC.  Fifteen  days  advance  notice  of  this 
meeting  could  not  be  provided  because 
of  the  desire  of  the  Task  Force  to 
expeditiously  proceed  with  its  business 
in  order  to  attempt  to  meet  the 
congressionally-mandated  date  for  its 
final  report  (April  29, 1993). 

Agenda 

The  Task  Force  Executive  Committee 
is  scheduled  to  discuss  the  addition  of 
new  members,  the  convening  of  public 
hearings,  and  Task  Force  budget  issues. 

Public  Participation 

This  is  an  open  meeting.  The  public 
is  also  invited  to  submit  written  - 
comments  on  any  aspect  of  the  Task 
Force's  mandate  or  activities. 


Dated:  January  26, 1993. 
Bonnie  Milstsin. 

Chair,  Task  Force  on  Occupancy  Standards 

in  Public  and  Assisted  Housing. 

Laonora  L.  Guarraia, 

General  Deputy  Assistant  Secretary  for  Fair 

Housing  and  Equal  Opportunity. 

IFR  Doc.  93-2224  Filed  1-29-93;  8:45  am) 
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[Docket  No.  N-93-3558;  FR-3428-N-02] 

leak  Force  on  Occupancy  Standarda 
In  Public  and  Aaaiated  Houaing; 
Meeting 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Task  Force  on  Occupancy 
Standards  in  Public  and  Assisted 
Housing  was  established  on  December 
31, 1992  in  accordance  with  the 
provisions  of  section  643  of  the  Housing 
and  Community  Development  Act  of 
1992  (Pub.  L.  102-550),  the  Federal 
Advisory  Committee  Act  (FACA)  (5 
U.S.C.  app  2),  and  the  Task  Force's 
charter  (58  FR  3039,  January  7, 1993). 
The  Secretary  has  appointed  33 
members  to  the  Task  Force.  (58  FR  3041, 
January  7, 1993).  The  Task  Force  was 
created  to  review  all  rules,  policy 
statements,  handbooks,  and  technical 
assistance  memoranda  issued  by  the 
Department  on  the  standards  and 
obligations  governing  residency  in 
public  and  assisted  housing  and  to  make 
recommendations  to  the  Secretary  for 
the  establishment  of  reasonable  criteria 
for  occupancy.  This  is  a  notice 
announcing  the  second  meeting  of  the 
Task  Force. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laurence  D.  Pearl,  Office  of  Fair 
Housing  and  Equal  Opportunity,  room 
5226,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410.  Telephone: 
(202)  708-3727,  (TDD)  (202)  708-0113. 
(These  are  not  toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION: 
Time  and  Place 

The  Task  Force  will  meet  on 
Thursday,  February  4  from  10  a.m.  to  5 
p.m.  and  on  Friday,  February  5  from  9 
a.m.  to  5  p.m.  The  meeting  will  take 
place  in  room  10233  (10th  floor)  of  the 
Department  of  HUD  Building,  451 
Seventh  Street,  SW.,  Washington,  DC. 
Fifteen  days  advance  notice  of  this 
meeting  could  not  be  provided  because 
of  the  desire  of  the  Task  Force  to 
expeditiously  proceed  with  its  business 
in  order  to  attempt  to  meet  the 
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congressionally-mandated  date  for  its 
final  report  (April  29, 1993). 

Agenda 

The  Task  Force  is  scheduling 
presentations  which  will  familiarize  its 
members  with  existing  laws, 
regulations,  standards  and  guidelines 
which  are  relevant  to  the  Task  Force's 
area  of  interest. 

Public  Participation 

I  This  is  an  open  meeting.  The  public 
is|  also  invited  to  submit  written 
comments  on  any  aspect  of  the  Task 
Force's  mandate  or  activities.  The  Task 
Force  will  plan  for  subsequent  public 
hearings  as  required  by  section  643(a)(5) 
of  the  Housing  and  Community 
Development  Act  of  1992. 

Dated:  January  26. 1993. 
Bptmie  MUstein, 

Chair,  Task  Force  on  Occupancy  Standards 
in  Public  and  Assisted  Housing. 
Leonora  L.  Guarraia, 

General  Deputy  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity. 

(PR  Doc.  93-2225  Filed  1-29-93;  8:45  am) 

BLUNQ  CODE  4210-28-M 


INTERNATIONAL  TRADE 
qOMMISSION 

[Investigation  No.  337-TA-315] 

Certain  Plastic  Encapsulated 
Integrated  Circuits;  Provisional 
Acceptance  of  Petition  for  Modification 
of  Remedial  Orders 

AGENCY:  U.S.  International  Trade 

(jommission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Co'—nission  has  provisionally 
accef        1  Petition  for  Modification  of 
Final  Lommission  Action  Taken  With 
Respect  to  Respondent  Analog  Devices, 
Inc.  (Analog),  which  petition  was  filed 
by  Texas  Instruments,  Inc.  (TI),  the 
complainant  in  the  above-captioned 
investigation.  Responses  to  the  petition 
may  be  filed  by  parties  to  the 
investigation  within  fourteen  (14)  days 
of  service  of  this  notice. 
ADDRESSES:  Copies  of  all 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436,  • 
telephone  202-205-2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  C.  Casson,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 


Trade  Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  202- 
205-3105.  Hearing-impaired  persons  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-2000. 

SUPPLEMENTARY  INFORMATION:  On 
February  18, 1992,  the  Commission 
issued  its  final  determination  in  this 
investigation.  The  Commission  found 
that  there  was  a  violation  of  section  337 
in  the  unlicensed  importation  and  sale 
of  certain  plastic  encapsulated 
integrated  circuits  manufactured  by  a 
process  that  infringed  certain  claims  of 
U.S.  Letters  Patent  4,043.027  (the  '027 
patent),  owned  by  TI.  The  Commission 
issued  a  limited  exclusion  order  and 
cease  and  desist  orders  to  five 
respondents,  including  Analog.  The 
orders  explicitly  did  not  cover  Ucensed 
products,  and  the  limited  exclusion 
order  allowed  for  entry  of  products 
which  the  manufacturer  or  importer 
certified  were  covered  by  a  license.  The 
cease  and  desist  orders  contained 
quarterly  reporting  requirements. 

The  Commission  adopted  the 
presiding  administrative  law  judge's 
finding  that  Analog  had  obtained  a 
limited  license  under  the  '027  patent 
when  Analog  acquired  another  company 
which  had  a  cross-license  agreement 
with  TI.  The  Commission's  remedial 
orders  do  not  specify  the  dollar  amoimt 
above  which  Analog's  sales  of  the 
subject  plastic  encapsulated  integrated 
circuits  v.'ould  exceed  the  scope  of  the 
license  and  therefore  become  subject  to 
the  exclusion  and  sales  prohibition 
provisions  of  those  orders.  The 
Commission  presumed  that  there  were 
mechanisms  in  place  for  TI  to  keep  track 
of  Analog's  sales  under  the  license 
agreement,  and  conseque.n'ly  for  the 
parties  to  ascertain  when  the  remedial 
orders  become  operative. 

On  September  23,  1992,  TI  filed  its 
Petition  for  Modification.  In  that 
petition,  TI  stated  that  there  is  no 
mechanism  in  place  for  TI  and  Analog 
to  ascertain  licensed  sales,  and  that, 
without  a  decision  by  the  Commission 
as  to  the  license  ceiling  and  proper 
method  for  reporting  Ucensed  sales,  the 
Commission's  remedial  orders  cannot  be 
implemented.  TI  requests  that  the 
Commission  establish  a  license  ceiling 
equal  to  the  amount  of  sales  of  licensed 
plastic  encapsulated  circuits  by  the 
company  acquired  by  Analog  at  the  time 
of  acquisition;  impose  a  reporting 
requirement  sufficient  to  enable  TI  to 
determine  when  this  ceiling,  or 
whatever  ceiling  the  Commission 
establishes,  has  been  reached;  and  issue 


such  further  relief  at  the  Commission 

deems  just  and  proper. 

The  Commission  has  determined  to 
provisionally  accept  TI's  petition  and  to 
allow  any  party  to  the  original 
investigation  to  file  a  response  within 
fourteen  (14)  days  of  service  of  this 
notice.  The  parties  other  than  TI  that 
have  an  interest  in  the  issues  raised  in 
the  petition  have  previously  presented 
the  facts  and  arguments  supporting  their 
views  in  their  briefe  to  the  ALJ  or  to  the 
Commission  on  remedy,  the  pubUc 
interest,  and  bonding.  In  addition,  TI 
served  these  parties  with  a  copy  of  its 
petition  at  the  time  it  was  filed.  For 
these  reasons,  and  in  order  to  address 
the  petition  as  expeditiously  as  possible, 
the  Commission  has  shortened  the  30- 
day  response  period  provided  for  in 
Commission  interim  rule  211.57(b). 
After  review  of  the  petition,  any 
responses,  and  other  relevant 
information  previously  placed  in  the 
record  in  this  investigation,  the 
Commission  will  take  such  action  as  it 
deems  appropriate. 

The  auuiority  for  the  Commission's 
action  is  contained  in  section  337  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1337)  and 
in  §  211.57(b)  of  the  Commission's 
Interim  Rules  of  Practice  and  Procedure 
(19  CFR  211.57(b)). 

By  order  of  the  Commission. 

Issued:  January  26, 1993, 
Paul  R.  Bardoa, 
Acting  Secretary. 
[PR  Doc.  93-2220  Filed  1-29-93;  8:45  am) 

BIUJNQ  COOE  7D20-02-M 


DEPARTMENT  OP  LABOR 

Employment  and  Training 
Administration 

Labor  Certification  Process  for  the 
Temporary  Employment  of  Aliens  In 
Agriculture  and  Logging  in  the  United 
States;  1993  Agricultural  Adverse 
Effect  Wage  Rates;  and  Allowable 
Charges  for  Agricultural  and  l.ogglng 
Workers'  Meals 

AGENCY:  U.S.  Employment  Service, 
Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice  of  adverse  effect  wage 
rates  (AEWRs)  and  allowable  charges  for 
meals  for  1993. 

SUMMARY:  The  Director,  U.S. 
Employment  Service,  announces  1993 
adverse  effect  wage  rates  (AEWRs)  for 
employers  seeking  nonimmigrant  alien 
(H-2A)  workers  for  temporary  or 
seasonal  agricultural  labor  or  services 
and  the  allowable  charges  employers 
seeing  nonimmigrant  alien  workers  for 
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temporary  or  seasonal  agricultiiral  labor 
or  services  or  logging  work  may  levy 
upon  their  workers  when  they  provide 
three  meals  per  day. 

AEWRs  are  the  minimtun  wage  rates 
which  the  Department  of  Labor  has 
determined  must  be  offered  and  paid  to 
U.S.  and  alien  workers  by  employers  of 
nonimmigrant  alien  agricultural  workers 
(H-2A  visaholders).  AEWRs  are 
established  to  prevent  the  employment 
of  these  aliens  from  adversely  affecting 
wages  of  similarly  employed  U.S. 
workers. 

The  Director  also  announces  the  new 
rates  which  covered  agricultural  and 
logging  employers  may  charge  their 
workers  for  three  daily  meals. 
EFFECTIVE  DATE:  February  1. 1993. 
FOR  FURTHER  MFOmiATlOM  CONTACT:  Mr. 
Robert  A.  Schaerfl.  Director.  U.S. 
Employment  Service,  Employment  and 
Training  Administration,  Department  of 
Labor,  room  N44S6,  200  Constitution 
Avenue.  NW..  Washington.  DC  20210. 
Telephone:  202-219-5257  (this  is  not  a 
toll-free  number). 
SUPPLEMENTARY  MFORMATION:  The 
Attorney  General  may  not  approve  an 
employer's  petition  for  admission  of 
temporary  alien  agricultural  (H-2A) 
workers  to  perform  agricultural  labor  or 
services  of  a  temporary  or  seasonal 
nature  in  the  United  States,  unless  the 
petitioner  has  applied  to  the  Department 
of  Labor  (DOL)  for  an  H-2A  labor 
certification  showing  that:  (1)  There  are 
not  sufficient  U.S.  workers  who  are  able, 
willing,  and  qualified  and  who  will  be 
available  at  the  time  and  place  needed 
to  perform  the  labor  or  services  involved 
in  the  petition:  and  (2)  the  employment 
of  the  alien  in  such  labor  or  services 
will  not  adversely  affect  the  wages  and 
working  conditions  of  workers  in  the 
United  States  similarly  employed.  8 
U.S.C  1101(a)(15)(H)(ii)(a).  n84(c).and 
1188. 

DOL's  regulations  for  the  H-2A 
program  require  that  covered  employers 
offer  and  pay  their  U^S.  and  H-2A  . 
workers  no  less  than  the  applicable 
hourly  adverse  effect  wage  rate  (AEWR). 
20  CFR  65S.102(bK9);  see  also  20  CFR 
655.107.  Reference  should  be  made  to 
the  preamble  to  the  ^lly  5. 1989,  final 
rule  (54  FR  28037),  which  explains  in 
great  depth  the  purpose  and  history  of 
AEWRs,  DOL's  discretion  in  setting 
AEWRs,  and  the  AEWR  computation 
metholology  at  20  CFR  655.107(a).  See 
also  52  FR  20496,  20502-20505  (June  1.    « 
1987), 

A.  Adverse  EflEect  Wa^a  tMm  (AEWRs) 
for  1993 

Adverse  effect  wrage  rates  (AEWRs) 
are  the  minimtmi  wage  rates  which  DOL 


has  determined  must  be  offered  and 
paid  to  U.S.  and  ahen  workers  by 
employers  of  nonimmigrant  (H-2A) 
agricultural  workers.  DOL  emphasizes, 
however,  that  such  employers  must  pay 
the  highest  of  the  AEWR,  the  applicable 
prevailing  wage  or  the  statutory 
minimum  wage,  as  specified  in  the 
regulations.  20  CFR  655.102(b)(9). 
Ewspt  as  otherwise  provided  in  20  CFR 
part  655,  subpart  B,  the  regionwide 
AEWR  for  all  agricultural  employment 
(except  those  occupations  deemed 
inappropriate  under  the  special 
circumstances  provisions  of  20  CFR 
655.93)  for  which  temporary  alien 
agricultural  labor  (H-2A)  certification  is 
being  sought,  is  equal  to  the  annual 
weighted  average  hourly  wage  rate  for 
field  and  livestock  workers  (combined) 
for  the  region  as  published  annually  by 
the  U.S.  Department  of  Agricultiue 
(USDA  does  not  provide  data  on 
Alaska).  20  CFR  655.107(a). 

The  regulation  at  20  CFR  655.107(a) 
requires  the  Director,  U.S.  Employment 
Service,  to  publish  USDA  field  and 
Uvestock  worker  (combined)  wage  data 
as  AEWRs  in  a  Federal  Register  notice. 
Accordingly,  the  1993  AEWRs  for  work 
performed  on  or  after  the  effective  date 
of  this  notice,  are  set  forth  in  the  table 
below: 

TABLE— 1993  ADVERSE  EFFECT  WAGE 

Rates  (AEWRs) 


Slate 


Alatwiiia  ..... 

Artzone  

Artofwat  ._ 
CaWooita  .- 
Cokxado...- 
uonnecticui 


Fhxida  .. 

Georgia 
Hawei  _ 


Kanaas  ._ 

Kantajcfcy 


Marytand 


Michigwt.- 
MinnesoUi . 
Mlulsslppl 


New  York 

No<lhCanlna 
Nonh  Dakota  .. 

Ohto 

Oklahonw 

Orsgon  


1903 

AEWR 


$5.04 
5.37 
4J7 
&11 
5.44 
5.82 
5.81 
5.91 
S.04 
8.11 
5.25 
5.85 
5.85 
5.65 
5.78 
5.09 
4.87 
5.82 
5.81 
5.82 

5je 

4JB7 
5.65 
5.2S 
5.78 
5.44 
5.82 
5.81 
5J7 
5.82 
5.07 
S.78 
5.86 
SjOI 
•J1 
5.81 


Table— 1993  Adverse  Effect  Wage 
Rates  (AEWRs)— Continued 


swe 


Rhode  Island  _ 
Soutti  Carolina 
South  Dakota  _ 

TirwanaoB 

Texas  » 

Utah ; 

Varmor* „ 

VkgMa 

wasrwigKXi  _.. 
WestVlrgMa  _. 

Wlaoontm 

Wyofnmg  ....««. 


1993 
AEWR 


5.82 
S04 
5.78 
5.09 
5.01 
5.44 
5.82 
5.07 
6.31 
5.09 
5.38 
5.25 


B.  Allowable  Meal  Charges 

Among  the  minimum  benefits  and 
working  conditions  which  DOL  requires 
employers  to  o%r  their  alien  and  U.S. 
workers  in  their  applications  for 
temporary  logging  and  H-2A 
agricultural  labor  certification  is  the 
provision  of  three  meals  per  day  or  free 
and  convenient  cooking  and  kitchen 
fecilities.  20  CFR  655.102(b)(4)  and 
655.202(b)(4).  Where  the  employer 
provides  meals,  the  job  offer  must  state 
the  charge,  if  any,  to  the  worker  for 
meals. 

DOL  has  published  at  20  CFR 
655.102(b)(4)  and  655.111(a)  the 
methodology  for  determining  the 
maximum  amounts  covered  H-2A 
agricultural  employers  may  charge  their 
U.S.  and  foreign  workers  for  meals.  The 
same  methodology  is  applied  at  20  CFR 
655.202(b)t4)  and  655.211(a)  to  covered 
H-2B  logging  employers.  "These  rules 
provide  for  annual  adjustments  of  the 
previous  year's  allowable  charges  based 
upon  Consumer  Price  Index  (CPI)  data. 

Each  year  the  maximum  charges 
allowed  by  20  CFR  655.102(bX4)  and 
655.202(b)(4)  are  changed  t^  the  same 
percentage  as  the  twelve-month  percent 
change  in  the  CPI  for  all  Urban 
Consumers  fox  Food  (CPI-U  for  Food) 
between  December  of  the  year  just  past 
and  December  of  the  year  prior  to  that 
Those  regulations  and  20  CFR 
655.111(a)  and  655.211(a)  provide  that 
the  appropriate  Regional  Administrator 
(RA).  Employment  and  Training 
Administration,  may  pomit  an 
employer  to  charge  workers  no  more 
than  a  higher  maximum  amount  for 
providing  them  with  three  meals  a  day. 
if  justified  and  sufficiently  documented. 
Each  year,  the  higher  maximum 
amounts  permitted  by  20  CFR 
655.111(a)  and  655.211(a)  are  changed 
by  the  same  percentage  as  the  twelve- 
month percent  change  in  the  CPI-U  for 
Food  between  December  of  the  year  just 
past  and  December  of  the  year  prior  to 
that.  The  regulations  require  the 
Director,  U.S.  Employment  Service,  to 


make  the  aonual  adjustments  and  to 
cause  a  notice  to  be  published  in  the 
Federal  Register  each  calendar  year, 
announcing  annual  adjustments  in 
allowable  charges  that  may  be  made  by 
covered  agricultural  and  logging 
employers  for  providing  three  meals 
daily  to  their  U.S.  and  alien  workers. 
The  1992  rates  were  published  in  a 
notice  on  February  12, 1992  at  57  FR 
5182. 

DOL  has  determined  the  percentage 
change  between  December  of  1991  and 
December  of  1992  for  the  CPI-U  for 
Food  was  1.2  percent. 

Accordingly,  the  maximum  allowable 
charges  under  20  CFR  655.102Cb)(4), 
655.202(b)(4),  655.111,  and  655.211 
were  adjusted  using  this  percentage 
change,  and  the  new  permissible 
charges  for  1993  are  as  follows:  (1)  For 
20  CFR  655.102(b)(4)  and  655.202(b)(4), 
the  charge,  if  any,  shall  be  no  more  than 
$6.66  per  day,  unless  the  RA  has 
approved  a  higher  charge  pursuant  to  20 
CFR  655.111  or  655.211(b);  for  20  CFR 
655.111  and  655.211.  the  RA  may 
permit  an  employer  to  charge  workers 
up  to  $8.33  per  day  for  providing  them 
with  three  meals  per  day,  if  the 
employer  justifies  the  charge  and 
submits  to  the  RA  the  documentation 
required  to  support  the  higher  charge. 

^gned  at  Washington,  DC,  this  21st  day  of 
Jatuary,  1993. 

Robert  A.  SchMrfl. 

Director,  U.S.  Employment  Service. 

IFR  Doc.  93-2283  Filed  1-29-93;  8:45  am) 
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Job  Training  Partnership  Act;  Native 
American  Programs'  Advisory 
Committee;  Appointment  of  Members 

AGENCY:  Employment  and  Training 

Administration,  Labor. 

ACTION:  Notice  of  appointment  of 

members. 

SUMMARY:  Notice  is  hereby  given  that 
appointments  have  been  made  to  Hll  ten 
(ID)  vacancies  on  the  Job  Training 
Partne^hip  Act  (JTPA)  Native  American 
Programs'  Advisory  Committee. 

The  following  seven  individuals,  all 
of  whom  are  JTPA,  section  401  grantees, 
have  been  newly  appointed  to  the 
Committee: 
Mis.  Anne  Richardson,  Executive 

eirector,  Mattaponi-Pamunkey- 
[onacan  Consortium,  Inc.,  King 
'illiam,  Virginia. 
Mr.  Elkton  Richardson,  JTPA  Director, 
North  Carolina  Commission  on  Indian 
Affairs,  Raleigh,  North  Carolina. 
Mr.  Frank  Slow,  JTPA  Director,  Pueblo 
of  Laguna,  Laguna,  New  Mexico. 


Ms.  Alice  Roach,  JTPA  Director,  Lincoln 

Indian  Center,  Lincoln,  Nebraska. 
Ms.  Bemadine  Wallace,  JTPA  Director, 

Montana  United  Indian  Association, 

Helena,  Montana. 
Mr.  Harold  Wauneka,  JTPA  Director, 

Navajo  Nation,  Window  Rock, 

Arizona. 
Ms.  Carol  Peloza,  JTPA  Director,  Seattle 

Indian  Center,  Inc.,  Seattle, 

Washington. 

Three  individuals  have  been 
reappointed  to  the  Committee.  The  first 
two  individuals  are  JTPA,  section  401 
grantees  and  the  final  appointee  is  a 
representative  from  another  discipline. 
Ms.  Winoma  Whitman,  JTFA  Director, 

Alu  Like,  Inc.,  Honolulu,  Hawaii. 
Mr.  Eddie  L.  Tullis,  Tribal  Chairman, 

Poarch  Band  of  Creek  Indians, 

Atmore,  Alabama. 
Dr.  Rose-Alma  McDonald-Jacobs,  Native 

American  Consultant,  Hogansburg, 

New  York. 

The  JTPA  Native  American  Programs' 
Advisory  Committee  was  established 
under  section  401(h)(1)  of  title  IV  of 
JTPA  to  advise  the  Assistant  Secretary 
for  Employment  and  Training  on  rules, 
regulations  and  performance  standards 
specifically  and  solely  for  Native 
American  programs  authorized  imder 
that  section. 

DATES:  These  appointments  were  made 
and  were  effective  on  January  6, 1993. 
All  of  these  appointments  will  expire  on 
June  30, 1993,  when  the  Native 
American  Employment  and  Training 
Council  mandated  in  the  Job  Training 
Reform  Amendments  of  1992  becomes 
operational. 

FOR  ADDmONAL  INFORMATION  CONTACT: 
Paul  A.  Mayrand,  Director,  Office  of 
Special  Targeted  Programs,  Employment 
and  Training  Administration,  room  N- 
4641,  200  Constitution  Avenue,  NW., 
Washington.  DC  20210;  Telephone: 
(202)  219-5500  (this  is  not  a  toll-fi«e 
number). 

Signed  at  Washington,  DC,  15th  day  of 
January,  1993. 
Roberts  T.  }one8. 
Assistant  Secretary  of  Labor. 
[FR  Doc.  93-2281  Filed  1-29-93;  8:45  am] 
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Attestations  Filed  by  Facilities  Using 
Nonimmigrant  Aliens  as  Registered 
Nurses 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor 
(DOL)  is  publishing,  for  public 
information,  a  list  of  the  following 


health  care  facilities  which  plan  on 
employing  nonimmigrant  alien  nurses. 
These  organizations  have  attestations  on 
file  with  DOL  for  that  purpose. 
ADDRESSES:  Anyone  interested  in 
inspecting  or  reviewing  the  employer's 
attestation  may  do  so  at  the  employer's 
place  of  business. 

Attestations  and  short  supporting 
explanatory  statements  are  also 
available  for  inspection  in  the 
Immigration  Nursing  Relief  Act  Public 
Disclosure  Room,  U.S.  Employment 
Service,  Employment  and  Training 
Administration,  Department  of  Labor, 
room  N4456,  200  Constitution  Avenue, 
NW.,  Washington,  DC  20210. 

Any  complaints  regarding  a  particular 
attestation  or  a  facility's  activities  under 
that  attestation,  shall  be  filed  with  a 
local  office  of  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration,  U.S.  Department  of 
Labor.  The  address  of  such  offices  are 
found  in  many  local  telephone 
directories,  or  may  be  obtained  by 
writing  to  the  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
Department  of  Labor,  room  S3502,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 

Regarding  the  Attestation  Process: 

Chief,  Division  of  Foreign  Labor 
Certifications,  U.S.  Employment 
Service.  Telephone:  202-219-5263  (this 
is  not  a  toll-free  number). 

Regarding  the  Complaint  Process: 

Questions  regarding  the  complaint 
process  for  the  H-lA  nurse  attestation 
program  shall  be  made  to  the  Chief, 
Farm  Labor  Program,  Wage  and  Hour 
Division.  Telephone:  202-291-7605 
(this  is  not  a  toll-fi«e  number). 

SUPPl^MENTARY  INFORMATION:  The 
Immigration  and  Nationality  Act 
requires  that  a  health  care  facility 
seeking  to  use  nonimmigrant  aliens  as 
registered  nurses  first  attest  to  the 
Department  of  Labor  (DOL)  that  it  is 
taking  significant  steps  to  develop, 
recruit  and  retain  United  States  (U.S.) 
workers  in  the  nursing  profession.  The 
law  also  requires  that  these  foreign 
nxirses  will  not  adversely  affect  U.S. 
nurses  and  that  the  foreign  nurses  will 
be  treated  fairly.  The  faciUty's 
attestation  must  be  on  file  with  DOL 
before  the  Immigration  and 
Naturalization  Service  will  consider  the 
facility's  H-lA  visa  petitions  for 
bringing  nonimmigrant  registered 
nurses  to  the  United  States.  26  U.S.C. 
1101(a)(15)(H)(i)(a)  and  1181(m).  The 
regulations  implementing  the  nursing 
attestation  program  are  at  20  CFR  part 
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655  and  29  CFR  part  504,  55  FR  50500 
(December  6, 1990).  The  Employment 
and  Training  Administration,  pursuant 
to  20  CFR  655.310(c),  is  publishing  the 
following  list  of  focilities  which  have 
submitted  attestations  which  have  been 
accepted  for  filing. 

The  list  of  facilities  is  published  so 
that  U.S.  registered  nurses,  and  other 
persons  and  organizations  can  be  aware 
of  health  care  facilities  that  have 
requested  foreign  nurses  for  their  stafEs. 
If  U.S.  registered  nurses  or  other  persons 
wish  to  examine  the  attestation  (on 
Form  ETA  9029)  and  the  supporting 
documentaboD,  the  facility  is  required 
to  make  the  attestation  and 
documentatifm  available.  Telephone 
numbers  of  the  facilities'  chief  executive 
officers  also  are  listed,  to  aid  public 
inquiries.  In  addition,  attestations  and 
supporting  short  explanatory  statements 
(but  not  the  full  supporting 
documentation)  are  available  for 
inspection  at  the  address  for  the 
Employment  and  Training 
Administration  set  forth  in  the 
AOORESSCS  section  of  this  notice. 

If  a  {wrson  wishes  to  file  a  complaint 
regarding  a  particular  attestation  or  a 
facility's  activities  under  that 
attestation,  such  complaint  must  be 
filed  at  the  address  for  the  Wage  and 
Hour  Division  of  the  Employment 
Standards  Administration  set  forth  in 
the  ADDRESSES  section  of  this  notice. 

Signed  at  Washington,  DC,  this  15th  day  of 
January  1993. 

Robert  A.  ScbMTfl, 

Director,  United  States  Employment  Senrica. 

DiVtSION    Of     FOftEIGN     LABOR     CERTIF*- 

CATiONS  Approved  Attestations  12/ 

Ot/92  TO  12/31/92 


Division  of  Foreign  Labor  Certifi- 
CATKDNS  Approved  Attestations  12/ 
01/92  TO  12/31/92— Continued 


CEO-nama/taditty  nama/ad- 


CEO^uima/tecWy  nam^atf- 
oreM 


Mr.  Joseph  W.  McKnley,  Metld- 
ian  Pom  Rehab.  Hocp.. 
Ratab.  Sysiems  Co.,  Scotn- 
daie  85260,  800'228-1Ma 

Mr.  Geo/ge  Pvaz,  Wafler  O. 
Bos«*eH  M«tn.  Hosp.  and  Del 
E  Webb  Mem.  Hosp.,  Sun 
City  85361.  602-977-7211. 

Mr.  Michael  Emo,  Grossmoni 
Hosptel,  5555  Grossmoni 
Cer.ter  Drive,  U  Mesa  919«2, 
619-465-071',. 

Ms  Mary  Urrwii,  DolWowf 
Home  Healti.  Inc.  102S1  E. 
Artesia  Blvd.  »20S,  BeWlower 
90708.  310-925-5495. 

Mr  Martin  G.  Axel.  Rio  Hondo 
Con^«lascenl  Hoap..  273 
East  Bevwiy  BMt, 

Montebello  90640,  213-72*- 

5ioa 
Ms.  Bmtem  Sctwabeck.  Wakut 
Whitoey  Conval.  Ctr..  Stana 
Mea.  Entaipnsae  dba,  Car- 
michael  9560B,  916-62^ 
6230. 


State 


AZ 


AZ 


CA 


CA 


CA 


CA 


Approval 
date 


12^04/92 


^2l09f92 


12/04/92 


^2J0U9^ 


M/oataz 


\aiouK 


Mr.  Tknothy  J.  Egan.  Rafael 
Convaiescant  Hosp..  234  N. 
San  Pedro  Road,  San  Rataal 
94903,415-479-3450. 

Mr.  Charles  Puhl,  Brominer 
Manor  ConvaL  Hosp.,  1098 
38th  Avenue,  Santa  Cruz 
95062.  40fr-475-6900. 

Nonnan  Shorr,  M.D.,  Norman 
StKwr,  M.O.  a  Medeal  Corp.. 
Baverty  Hills  90210.  310- 
278-1839. 

Mr.  Paul  A.  Harris,  Central  Cali- 
forrtia  Rehat).  Hofio.,  lulodasto 
95364,  209-623-0006. 

Ms.  Marietta  F.  Subben.  Nurses 
"R"  Special,  3400  W.  6th 
Street,  Loa  Angelas  90020. 
213-383-7384. 

Ms.  Ramy  TiMyan,  Fiuitvala 
Care  Corrval.  Hosp.,  Oaldand 
94601,510-261-6613 

Mr.  Bryan  BurMow,  Midway 
Hospital  Med.  Ctr.,  5925  San 
Vicsme  Btvd.,  Loa  Angeles 
90019.  213-838-3161. 

Mr.  Mahmood  Median,  Del  Rio 
Conval.  Ctr.,  7002  East  Gage 
Avenue,  Bed  Garderts  90201, 
213-927-6586. 

Ms.  EHen  L  Koyttendall,  HIRop 
Manor  Conval.  Hosp.,  Inc., 
Auburn  95602,  916-885- 
7511. 

Mr.  Steven  R.  Fraser. 
Orengagrove  Rehab.  Hosp., 
12332  Gamen  Grove  Btva, 
Garden  Grove  92643,  714- 
534-1041. 

Stanley  Ruggles,  M.D.,  New 
West  Dialysis  CSntcs.  Inc., 
300  Un«vers.ty  Ave.  f201 
Sacramento  95825.  916-820- 
0256. 

Mr.  David  Chen,  Supemursa, 
1316  Wilshtre  Blvd..  Suite  12. 
Loe  Angeles  80017.  213- 
483-8388. 

Mr.  MaiV  Chastang,  District  at 
Colunibia  Ganerai  HoapHai, 
DC  20003.  202-675-5039. 

Ms.  ttery  Cottier,  Snapper 
Creeic  Nursing  Home,  I,  9200 
SW.,  87  Avenue,  Miami 
33156,  305-271-1313 

Mr.  Lior)el  Jadoo,  Dania  Nursing 
Home,  Inc.,  440  Phippen 
Road,  Dania  33004.  305- 
927-0508. 

Mr.  E.  Tim  Cook,  LartOn  Ger>- 
eral  Hospital,  Doctors  Hosp. 
of  South  Miami.  South  Miami 
33143,  305-284-770a 

Mr.  Ronald  A.  Cass,  Hospital 
StatHng  Sanrfcee,  Inc.,  Foit 
Lauderdale  33308,  305-771- 
0500. 

Mr.  Davtd  Caitxjna,  Humana 
Hospital  Biscayne,  Humana, 
Inc.  d/tVa.  Aventura  33180, 
305-937-3905. 

Mr.  Richard  J.  Stu*.  U,  North 
Broward  Med.  Ctr.,  201  EaM 
Sample  Road, 
33064.  306-78»-«4aa 


State 


CA 

CA 

CA 

CA 
CA 

CA 
CA 

CA 

CA 

CA 

CA 

CA 

DC 
FL 

FL 

FL 

FL 

FL 

FL 


AppiDval 
dale 


DiVISKDN  OF  F0REK3N  LABOR  CERTIFI- 
CATIONS Approved  Attestations  12/ 
01/92  TO  12/31/92— Continued 


CEO-name/lBcflity  nama^ad- 


12/06/92 

12A0a^ 

12A)tt92 

12/09/92 
12/14/92 

12/1 V92 
12'21/92 

12/22/92 

1202/92 

12^22/92 

12/22^ 

12/2992 

12/21/92 
12^02/92 

12«4/92 

12/04/92 

12/D9/92 

12/21/90 

12/StA2 


Mr.  Richaid  J.  StuB.  n,  Invedal 
Point  Mad.  Ctr.,  6401  North 
Federal  Highway,  Ft 
Lauderate  33306,  305-776- 
8500. 

Mr.  Richard  Moss,  Majestic 
Towers,  Ltd..  DBA  Health 
Center,  St.  Petersburg  33707, 
813-381-7301. 

Mr.  Richard  J.  StuO,  II,  Broward 
Gen'l  Med.  Ctr.,  1600  South 
Andrews  Avenue,  Ft.  Lauder- 
dale 33316.  305-355-4400. 

Mr.  Richard  J.  StuH,  H,  Coral 
Spiinga  Mad.  Ctr..  3000  Coral 
Hills  Drlva,  Coral  Springs 
33065,305-344-3000. 

Mi;  Andrew  Oravec,  Jr.,  HCA 
New  Port  Richey  Hosp.  Med. 
Ctr.,  New  Port  Richey  34656, 
813-845-9117. 

Mr.  Denny  PoweM.  GuN  Coast 
Hospital,  Drs.  of  Osteopathic 
Med.  Ctr.,  Ft  Myere  33912, 
813-766-8687. 

Ms.  Sua  Lane,  Russal  Nursing 
Home,  Winder  Nursing  ln&  ti/ 
b/a/.  Winder  30680.  404- 
867-2108. 

Ms.  Gina  Graham.  Jacfcsonvffle 
Terraca,  Ltd.,  Jactaom'ile 
62861,  217-243-6406. 

Mr.  Richard  Hasicett,  Terracom, 
e/o  Richton  Crossing,  RtetKon 
Park  60471,  708-747-6120. 

Ms.  Lisa  Hiliard,  Sunshlre  Ter- 
race, U,  1800  Fifth  Straat. 
Lincoln  62656.  217-735-4336. 

Mr.  Robert  Nataupsliy,  Wood- 
stocl(  Residence,  Inc.,  309 
McHenry  Avenue,  Woodstocii 
60098,  815-338-1700. 

Mr.  Michaai  Palmer,  Springfield 
Terrace,  Ltd.,  525  S.  MarUn 
Luther  King   Dr.,   Springfietd 

62703, 217-789- leea 
Mr.    MIctiael    Ekes,    Laiceview 

Nursing  &  Geriatric  Centre, 

Inc..   Chicago   60614.   312- 

348-4055. 
Mr.  Michael  Kaplan,  York  Con- 
valescent    Ctr.,      127     W. 

Diversey,     Eimhurst    60126, 

708-530-5225. 
Ms.  Flora  Steinberg.  Westmor* 

Convalescent   Ctr.,   6501    S. 

Cass,  Westmont  60559,  708- 

960-2026. 
Mr.     Michael    Kaplan,     Forest 

Vna,  Ltd.,  6840  W.  Touhy  Av^ 

anua,  NUes  60648,  708-647- 

8994. 
Ms.    ZIna    Ward,     Northshore 

Geriatric    and    Nursing    Ctr., 

WauKegan  60085,  708-24»- 

2400. 
Ms.  Susan  Meed,  Northwoods 

Healthcare   Centre,   2250  S. 

Pearl   Street   Rd.,   BeMdere 

61006,  815-544-0358. 
Ms.      JudHh      Wright.      Holt 

Healthcare  Canirs,   707  W. 

RhWBlde     Blvd.,     Rockfoid 

61103,  815-877-5756. 


Stale 


FL 


FL 


FL 


FL 


FL 


GA 


IL 


IL 


IL 


IL 


Approval 


12/21/82 

12/21/92 

12/21/92 

12/21/92 

12/22/92 

12/22/92 

12/22/92 

12M/92 
12/04/92 
12f0g^a2 
12«)9«2 

M/ca/se 

12/14/92 
12/21/92 
12/21/92 
12«1/92 
12/22/92 
12/22/92 
\2i22/92 
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Division  of  Foreign  Labor  Certifi- 
cations Approved  Attestations  12/ 
01/92  to  12/31/92— Continued 


CEO-name/iaciNty  name/ad- 
dress 


Mr.  Emanuel  Binstock, 
Deerbrook  Nursing  Centra, 
306  N.  LarUn  Ave..  JoHet 
60435,  815-744-5560. 

Mr.  Mark  Shapiro,  WestsNre 
Retlrenient  &  Healthcare  Cerv 
tr«.  Cicero  60650,  708-65&- 
9120. 

Sr.  Marie  Moore,  Mercy  Hospital 
and  Med.  Ctr.,  Ct*»go 
60616,  312-567-2000. 

Mr.  S.  James  BHtz.  HCA  Wesley 
Mad.  Ctr,  550  N.  HHtekta, 
Wichita  67214,  316-668- 
2468. 

Sr.  Mary  Nort>efla,  St.  Joseph 
Hospital,  P.O.  Box  403.  Ban- 
gor 04401 ,  207-947-831 1 . 

Mr.  OavM  Ameen,  Detroit  River- 
view  Hospital,  7733  East  Jef- 
ferson Avenue,  Detroit  48214, 
313-499-4190. 

Mr.  H.  J.  Blessit,  South  Sun- 
flower County  Hosp..  121 
East  Baker  Street.  Indtanota 
38751.601-887-5235. 

Ms.  Ronnette  Cox,  Cooval. 
Center  of  Enfiekj,  208  Cary 
Street,  EnfieM  27823,  91  »- 
445-2111. 

Mr.  Steven  Gokfberg, 
Eatontown  Convalescent  Ctr., 
Eatontown  Sentor  Care  Ct.,  d' 
Wa,  Eatontown  07724,  908- 
542-4700. 

Mr.  James  M.  Toomey,  El  Jen 
Convalescent  Hospital.  5538 
West  Duncan  Drive,  Las 
Vegas  89 :  30,  702-645-2606. 

Paul  R.  Kessler,  The  New  York 
Eye  &  Ear  Infirm,  New  York 
10003,212-979-4000. 

Mr.  Gary  Gambuti,  St.  Luke's 
Roosevelt  Hosp.,  Ctr.,  New 
York  10025,  212-523-2162. 

Mr.  Jeffrey  Frertehs,  Cabrtnl 
Medial  Center,  227  East 
19th  Street,  New  York  10003, 
212-995-6000. 

Ms.  Louise  Kane,  Community 
Hosp.  of  Brooklyn,  Itk., 
Brooklyn  11229,  71ft-377- 
7900. 

Mr.  Bernard  Moskowttz,  Health 
Ca^e  Opportunity,  Inc.,  102  E. 
Silver  S;-3et,  Lebanon  4S036, 
513-932-0300. 

Mr.  DavM  BuchmueHer,  Provi- 
dence Memorial  Hospital, 
2001  North  Oregon,  El  Paso 
79902,  915-542-6662. 

Mr  Charles  Van  Vorst,  Santa 
Rosa  Health  Care  Corp.,  519 
West  Houston  Street,  San 
Antonk)  78207,  512-228- 
2011. 

Mr.  Patrk:k  Wallace,  East  Texas 
Med.  Ctr.— Athens,  2000  S. 
Palestine,  Athens  75751, 
903-675-2216. 

Mr.  John  Mims,  McAllen  Med^ 
cd  Center— UHS,  301  W.  Ex- 
pressway 83,  McAHen  78503, 
ai&-632-4000. 


State 


KS 


ME 


Ml 


MS 


NC 


NJ 


NV 


NY 


NY 


NY 


NY 


OH 


TX 


TX 


TX 


TX 


Approval 
date 


Division  of  Foreign  Labor  Certifi- 
cations Approved  Attestations  12/ 
01/92  TO  12/31/92— Continued 


12/22/92 

12/22/92 

12/22/92 
12/14/92 

12/22/92 
12/09/92 

12/15/92 

12/15/92 

12/04^92 

12/03«2 

12/09/92 
12/17/92 
12/21/92 

12/22/92 

12/02/92 

12/04/92 

12/04/92 

12/15/92 
12/22/92 


CEO-name/facWty  nama/ad- 
dress 

State 

Approval 
data 

Mr.  WHIIam  R.  Blanchard,  DeTar 
Hospital,  506  E.  San  Antonk] 
St,  Victoria  77902,  512-575- 
7441. 

Ms.  Laurel  L.  Wllkentng,  U.  ct 
Washington  Med.  Ctr.,  1959 
N.E.    PacHlc   Street.   Seattle 
98195.  206-686-3247. 
Total  attestatkxw  65. 

TX 
WA 

A  2/22/92 
12«2«2 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-462),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Challenge/ 
Advancement  Advisory  Panel  (Theater 
Advancement  Section)  to  the  National 
Council  on  the  Arts  will  be  held  on 
February  18, 1993  from  9  a.m.-5:30  p.m. 
and  February  19  from  9  a.m.-5  p.m.  in 
room  730  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue  NW., 
Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  on  February  18  from  9 
a.m.-lO  a.m.  and  February  19  from  4 
p.m.-5  p.m.  The  topics  will  be  opening 
remarks  and  policy  discussion. 

The  remaining  portions  of  this 
meeting  on  February  18  from  10  a.m.- 
5:30  p.m.  and  February  19  from  9  a.m.- 
4  p.m.  are  for  the  purpose  of  Panel 
review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
Rnancial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24, 1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

Ii  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 


Of!!ce  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NVV.,  Washington, 
DC  20506,  202/682-5532,  TTY  202/682- 
5496,  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5439. 

Dated:  January  26, 1993. 
Yvonne  M.  Sabine, 
Director,  Panel  Operations,  National 
Endowment  for  the  Arts. 
[PR  Doc.  93-2227  Filed  1-29-93;  8:45  am) 
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National  Endowment  for  ttie  Arts; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Challenge/ 
Advancement  Advisory  Panel  (Arts  in 
Education  Advancement  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  February  23, 1993  from  1  p.m.- 
4:30  p.m.  in  room  M-07  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue  NW.,  Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  1  p.m.-l:45  p.m.  and 
from  3:30  p.m.-4:30  p.m.  for 
introductory  remarks  and  policy 
discussion. 

The  remaining  portion  of  this  meeting 
from  1:45  p.m.-3:30  p.m.  is  for  the 
purpose  of  Panel  review,  discussion,  . 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24, 1992,  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c),  (4).  (6),  and  (9)(B)  of 
section  552b  of  title  5.  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506,  202/682-5532,  TTY  202/682- 
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5496,  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Wadiington. 
DC  20906,  or  call  (202)  682-5439. 

Dated:  January  26. 1993. 
YvMaeltLSabiiM, 

Director,  Panel  Operations,  NatioBtU 
Endowment  for  the  Aits. 
[FR  Doc.  93-2228  Filed  1-29-93;  B:4S  ami 
■ILLMQ  COOC  7B37-41-M 


National  Endowment  for  the  Arts; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Cooumttee  Act  (Pub. 

L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Presenting 
and  Commissioning  Advisory  Panel 
(Partnerships  in  Commissioning 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  February  25,  1993 
from  9  a.m.-5:30  p.m.  and  February  26 
from  9  a.m.-5  p.m.  in  room  716  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue  NW..  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  pubUc  on  February  26  from  2:30 
p.m.-5  p.m.  The  topics  will  be  policy 
discussion  and  guidelines  review. 

The  remaining  portions  of  this 
meeting  on  February  25  from  9  a.m.- 
5:30  p.m.  and  F^ruary  26  from  9  a.m- 
2:30  p.m.  are  for  the  purpose  of  Panel 
review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agenc>'  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24, 1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6),  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
{Janet's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

Ii  you  need  special  accommodations 
due  to  a  disability,  please  cmitact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506,  202/682-5532.  TTY  202/682- 
5496,  at  least  seven  (7)  days  prior  to  the 
meeting. 


Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Bdanagament  Officer.  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5439. 

Dated:  January  26. 1993. 
YvomMKLSdUiM. 
Director,  Panel  Operations,  National 
Endowuientfbr  the  Aits. 

[FR  Doc  93-2226  Filed  1-29-93;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiMM  Na  34-31759:  File  No.  SR-OQOC- 
92-02) 

Self-Regulatory  Organizations;  Delta 
Government  Optiona  Corp.;  Order 
Approving  a  Proposed  Rule  CtMinge 
Modifying  the  Definition  of  Expiration 
Date 

January  25. 1993. 

On  October  23. 1992.  Delta 
Govemmofit  Options  Corp.  ("Delta") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  to  modify  the 
definition  of  expiration  date.  The 
proposal  was  amended  on  November  12. 
1992.*  The  Commission  published 
notice  of  this  proposed  rule  change  in 
the  Federal  Register  on  November  27. 
1992.*  No  public  comments  wore 
received.  For  the  recsons  discussed 
below,  the  Commission  is  approving  the 
proposed  rule  change. 

I.  Description 

The  proposed  rule  change  modifies 
the  definition  of  Expiration  Date  [i.e., 
the  date  upon  which  an  option  contract 
expires),  set  forth  in  Article  I  of  Delta's 
Procedures,  to  include  "any  Business 
Day  within  sixty  calendar  days  from  the 
Business  Day  in  which  the  writing  of 
the  Option  Contract  occurs."  The  rule 
previously  limited  the  Expiration  Date 
to  "any  Friday  occurring  not  later  than 
the  last  Friday  of  the  month  in  which 
the  second  anniversary  of  the  writing  of 
the  Option  Contract  occurs,  or  if  any 
Friday  is  not  a  Business  Day,  then  the 
Expiration  Date  shall  be  the  preceding 
Business  Day." 

n.  DiscnMioa 

The  Commission  believes  that  Delta's 
proposal  is  consistent  with  the  Act  and 


'  The  amendment  made  minor,  nonsubstantive 
changes  to  the  proposal.  Lettw  from  Robert  C 
Mendelsoa.  Partner,  Morgan,  Lswis  k  Boddus,  to 
Richard  C.  Strasser ,  Attorney,  Division  of  Markol 
Regulation.  Commission  (November  12, 1992). 

'Securities  Exchange  Act  Release  ^4o.  31477 
(Norember  ia,  1992),  97  FR  90389. 


in  particular  with  section  17A(bH3)(F) 
thereunder.'  That  section  provides, 
among  other  things,  that  the  rules  of  a 
clearing  agency  must  be  designed  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  national  system  for 
accurate  and  prompt  clearance  and 
settlement  of  securities  transactions. 

The  proposed  rule  change  gives 
Delta's  participants  the  opportunity  to 
select  Eixpiration  Dates  wbdch  match 
more  precisely  other  financial  contracts 
utilized  by  those  participants  in  the 
over-the-coimter  ("OTC")  market  uid 
other  trading  environments.  As  a  resuh. 
the  proposed  rule  change  will  give 
Delta's  participants  greater  flexibility  in 
adjusting  the  option  duration  in  relation 
to  their  overall  securities  portfolios. 
Moreover,  the  proposal  will  enable 
participants  to  submit  for  processing  at 
Delta  OTC  Treasury  option  trades  that 
previously  could  not  be  submitted 
because  the  stated  Expiration  Dates  of 
those  trades  did  not  fall  within  Delta's 
definition  of  Expiration  Date.  By 
expanding  the  number  of  days  that 
qualify  under  Delta's  Proce<hires  as 
Expiration  Dates,  the  proposal  should 
result  in  a  greater  number  of  OTC 
options  on  government  securities  being 
cleared  through  Delta,  a  clearing  agency 
registered  under  section  17A  of  the  Act 
and  a  part  of  the  national  clearance  and 
settlement  system.  Such  a  result  should 
help  remove  impediments  to~and  help 
perfect  a  national  clearance  and 
settlement  system,  especially  in  the  area 
of  transactions  involving  OTC  options 
on  government  securities. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and  in  particular  with  section  17A 
thereimder. 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (file  No.  SR- 
IXXX>-92-02)  be.  and  hereby  is, 
approved. 

For  the  Commission  by  die  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFuiand, 

Depu  ty  Secretary. 

[FR  Coa  93-2262  Filed  l-2»-93;  &45  am] 

BIUJNO  CODE  S01O-0t-« 


» is  U.S.a  78q-l{b)(3){F)  (1968). 
417  CFR  200.3O-3(a)(12)  (1992). 
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piiHaai  Na  34-31758;  HI*  No.  8R-N8CC- 
92-14] 

Self-Regulatory  Organlzatlona; 
National  Securltiea  Clearing 
Corporation;  Notice  of  Rling  of  a 
Propoaed  Rule  Chenge  to  Modify  the 
Fund/Serv  Syatem 

January  25, 1993. 

Pursuant  to  section  19(b)(1)  of  tlie 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
November  18, 1992,  the  National 
Securities  Clearing  Corporation 
("NSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  in  below,  which  Items 
have  been  prepared  primarily  by  NSCC. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

tlie  primary  purpose  of  the  proposed 
rule  change  is  to  permit  NSCC  to  modify 
its  Rule  52,  Mutual  Fund  Services,  to 
provide  system  flexibiUty  in  processing 
mutual  hind  transactions. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  NSCC 
has  prepared  summaries,  set  forth  in 
section  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Mutual  Fund  Settlement.  Entry, 
and  Registration  Service  ("Fund/Serv") 
was  implemented  in  1986.'  It  provided 
firms  and  load  funds  with  numerous 
benefits,  including  automatic  settlement 
of  purchases  on  T+5,  fewer  errors,  and 
reduced  dependence  on  telephone  calls 
and  correspondence.  Enhancements  to 
the  system  allowed  for  the  processing  of 
exchanges  and  cash  adjustments  and 
provided  funds  with  the  ability  to 


Ms  U.S.C  78»  (1988). 

'For  a  description  of  Fund/Serv,  refer  fo 
Securities  Exch^ge  Act  Release  No.  26377 
(December  28. 1988).  53  FR  52S46  [File  No.  SR- 
NSCC-87-121  (order  approving  rule  change* 
concerning  Fund/Serv). 


acknowledge  the  processing  of 
re«stration  instructions. 

The  current  system  has  become 
difficult  to  enhance  further.  The  system 
needs  flexibility  in  order  to 
accommodate  tne  increased  needs  of  the 
system  users.  The  revised  Fimd/Serv 
system  will  allow  a  participant  the 
ability  to  tailor  processing  requirements 
as  the  business  and  the  industry  grow 
and  change. 

The  purpose  of  the  proposed  rule 
change  is  to  make  the  Fund/Serv  system 
flexible  to  enable  it  to  process  any  type 
of  mutual  fund  product.  The  revised 
Fund/Serv  system  will  provide  a  system 
that  can  process  any  type  of  mutud 
fund  transaction,  regardless  of  its 
settlement  cycle  or  type  of  funds 
settlement.,The  revised  rule  will 
accommodate  flexible  settlement 
capabilities.  Thus,  it  will  support  same 
day  and  next  day  settlement  in  Federal 
Funds  and  a  short  settlement  cycle  for 
imderwritings.  This  change  will  also 
permit  NSCC  to  accommodate  the 
Group  of  Thirty's  proposed  T+3 
settlement  cycle  and  same  day  funds 
settlement.'  (While  the  rule  will 
accommodate  same  day  funds 
settlements,  NSCC  will  not  offer  this 
option  until  the  appropriate 
methodology  has  been  determined  and 
an  additional  filing  has  been  made  with 
and  approved  by  the  SEC.) 

The  revised  system  will  allow  the 
selections  of  processing  options  to  be 
determined  by  both  a  member's 
capabiUty  and  by  the  type  of  product. 
This  will  permit  greater  flexibiUty  for 
individual  members  that  may  require 
unique  processing.  It  also  will  provide 
participants  with  the  capabiUty  for 
preconfirmation  trade  corrections,  fund 
correction  confirmations,  and  pre-  and 
post-settlement  corrections. 

As  revised,  Fund/Serv  will  support 
single  batch  processing,  multiple  batch 
processing,  and  interactive  transaction 
processing  capabilities.  Single  batch 
processing  will  allow  members  to 
submit  one  file  per  day  for  all  activity, 
and  NSCC  will  create  output  files  once 
a  day.  Time  frames  for  single  batch 
processing  will  be  similar  to  current 
Fund/Serv  input  and  output  time 
frames.  Multiple  batch  processing  will 
allow  members  to  submit  more  than  one 
file  per  day,  and  NSCC  will  make 
multiple  output  files  available 
throughout  the  day.  Interactive 
transaction  processing  will  allow 
members  to  submit  activity  as 
individual  transactions  or  groups  of 
transactions  as  they  are  available.  NSCC 
will  make  output  from  this  option 


available  immediately  on  a  transactions 
as  they  are  available.  Output  from  this 
option  wrill  be  made  available 
immediately  on  a  transactional  basis  or 
in  the  case  of  settlement  or  reminder 
activity  on  a  file  basis. 

Initially,  implementation  of  the 
revised  Fund/Serv  services  will  be 
transparent  to  members.  A  period  of 
time  will  be  allowed  for  members  to 
convert  their  current  systems  to  the  new 
Fund/Serv  system.  NSCC  will  announce 
conversion  time  frames  following 
system  implementation. 

The  proposed  rule  change  will 
streamline  and  enhance  NSCCs  muttial 
fund  clearance  and  settlement  process 
and  will  therefor  permit  NSCC  to  offer 
a  more  efficient  service.  Thus,  these 
changes  are  consistent  with  the 
requirements  of  Section  17A  of  the  Act* 
and  the  rules  and  regulations 
thereunder. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
Durden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  b«en  received. 

m.  Date  of  EfiiactiTeness  of  the 
Propoaed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
pubUcation  of  this  notice  in  the  Fedval 
Register  or  vnthin  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  |>eriod  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  the  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 


*  Group  of  Thirty,  Qearance  and  Settlement  in 
the  World's  Securities  Markets  (March  IMS). 


« IS  U.S.C  78q-l  (1988). 
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submission,  all  subsequent 
amandments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  mat  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  die 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  wdth  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  In 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-referenced  self- 
regulatory  organization. 

All  sulnnissions  should  nfm  to  File 
Na  SR-NSCC-g2-14  and  should  be 
submitted  by  February  22, 1993. 

For  the  Ckimmission  by  the  Division  of 
Market  Ragulation.  pursinat  to  delflgBled 

authority. 

Margarot  H.  McTarlaad, 

Dep  u  ty  Secretary. 

[FR  Doc  93-2261  Fiiad  1-29-93;  8:45  am] 
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[Wslsaes  Na  34-31780;  FN*  Na  SM-^YSE- 
92-361 

Setf-R«gulatory  Organizations;  FHing 
of  Propoacd  Ru!«  Chang*  by  the  N«w 
York  Stock  Exctwnga,  inc^  Rotating  to 
an  Amendment  To  Enhanca  SpactaNat 
Performanca  Standarda 

January  25, 1993. 

Pursuant  to  section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(bHl).  notice  is 
hereby  given  that  on  December  23, 1992, 
the  New  York  Stock  Exchange.  Inc. 
("NYSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II  and  III 
below,  which  Items  have  beeo  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
soUdt  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  SelMtsgnlatory  Organization's 
Statement  of  the  Terms  of  Sobatance  of 
the  Proposed  Rule  Chaage 

The  Exchange  is  proponng  to  amend 
rule  103  A  to  enhance  performance 
standards  relating  to  the  tiunaround 
time  for  specialists'  handling  of 
Designated  Order  Tuniaround  ("DOT") 
system  orders.' 


>  Tha  NYSE-i  DOT  tyitaa  fibo  kMMNi  ai  _^ 
Dot)  WW  developed  by  the  NYSE  to  faciUtata  tha 
routing  of  orders  from  NYSE  mamben'  oflica*  to 
specialist!  on  the  NYSE  floor. 


n.  Self-Regnlatary  Orgonization'i 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  Proposed  Kole 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  It  received 
on  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  propose  rule  change.  The  text  of 
theaa  statemants  may  be  examined  at 
the  placas  specified  in  Item  IV  bafanr. 
The  self-regulatory  organizatian  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  Proposed  fluJe 
Change 

1.  Piirpose 

Exchange  Rule  103A  specifies 
performance  standards  for  specialist, 
and  provides  for  the  initiation  of  a 
formal  "Performance  Improvement 
Action"  in  any  case  where  a  specialist 
unit  does  not  meet  a  performance 
standard  specified  in  the  rule.'  Rule 
103A  has  historically  contained 
performance  standards  applicable  to  the 
handling  of  orders  received  by 
specialists  by  means  of  the  DOT  system. 

Effective  with  the  second  quarter 
1993,  the  Exchange  intends  to 
implement  a  new  EKDT  turnaround 
standard  for  specialists.  The  current 
standard  requires  a  specialist  unit  to 
turn  around  90%  of  its  DOT  orders  in 
two  minutes  during  any  two  quarters  an 
"rolling"  four  quarter  period.  The 
Exchange  proposes  to  raise  this  standard 
by  requiring  specialist  units  to  turn 
around  90%  of  their  DOT  orders  in  one 
minute  during  any  two  quarters  in  a 
"rolling"  fo\ir  quarter  period. 

Rule  103A  requires  mat  any 
modification  of  existing  standards  be 
communicated  to  the  membership  at 
least  one  quarter  before  it  is  actually 
implemented.  The  Exdiange  intends  to 
notify  the  membership  prior  to  the  first 
quarter  of  1993  of  its  intention  to 
implement  the  revised  turnaround 
standard  as  of  the  beginning  of  the 
second  quarter  of  1993. 

The  Exchange  is  also  seeking  the 
Commission's  approval  at  this  time  to 
adopt  a  30-second  tumaroxmd 
performance  standard  for 
implementation  at  some  appropriate 
future  date.  The  Exchange  will  provide 
both  the  Commission  and  its 
membership  with  at  least  one  quarter's 


*Sae  NYSE  Rule  103A. 


notice  before  implementation  of  tha  3A 
second  standard. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rale  chvige  is  the  requirement 
imder  section  6(b)(S)  that  an  exchange 
have  rules  that  are  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  md  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  amendments  to 
Rule  103A  are  consistent  with  these 
objectives  in  that  they  are  intended  to 
promote  timely,  efficient  and  high 
quality  specialist  performance  in  the 
handling  and  servicing  of  market  (xilers 
received  by  means  of  the  Exchange's 
automated  order  routing  system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  fiirtherance 
of  the  purposes  of  Uie  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  B«gi«i«r  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  data  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  detvmine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subseqaent 
amendments,  aU  written  statements 
with  respect  to  the  prop(»ad  rule 
change  that  are  filed  with  the 


Coflunission.  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Ckimmission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubHc  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  PubUc  Reference 
Section.  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
iUing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-92- 
36  and  should  be  submitted  by  February 
2^,  1993. 

i  For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

IPRDoc.  93-2212  Filed  1-28-93.  8:45  am) 
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[IMmm  Na  34-31761;  Fil*  No.  SR-PSE- 
92-44] 

Self-Regulatory  Organizations;  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Change  by  the  Pacific 
Stock  Exchange,  Inc.,  Adding  a 
Monthly  Fee  for  the  Monitoring  of 
Capital  for  Certain  Alternate 
Specialists 

January  25, 1993. 
I  Pursuant  to  section  19(b)(1)  of  the 
Siecurities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  November  25, 
1992,  the  Pacific  Stock  Exchange,  Inc. 
("PSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
('I'Commission"  or  "SEC")  the  proposed 
rule  cl  <rige  as  described  in  Items  I,  II 
and  Hi  uelow,  which  Items  have  been 
prepared  by  the  self-regulatory 
(B^anization.  The  Commission  is 
piublishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fitom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

I  The  PSE,  pursuant  to  Rule  19b-4  of 
the  Act,  submits  this  rule  filing  to 
establish  a  fee  of  $150.00  per  month  for 
the  routine  monitoring  of  capital  for 
certain  alternate  specialists. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
sblf-regulatory  organization  included 


statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below.. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  we  Proposed  Rule 
Change 

1.  Purpose 

Pursuant  to  PSE  2.2(b),  an  alternate 
spedahst  who  is  not  also  a  registered 
specialist  (alternate  and  registered 
speciaUsts  are  separately  qualified  by 
the  Exchange)  must  meet  a  minimum 
capital  requirement  of  $15,000  for  each 
security  in  which  the  alternate  specialist 
is  registered.  (An  alternate  speciaUst 
that  is  also  a  registered  specialist  must 
meet  the  specialist  post  capital 
requirement  of  $150,000  or  an  amount 
equal  to  25%  of  the  market  value  of  its 
positions,  whichever  is  greater  (Rule 
2.2(a).)  The  monitoring  of  capital  and 
the  clearing  of  transactions  for  alternate 
specialists  and  registered  speciaUsts 
generally  is  conducted  by  the 
Exchange's  Post  Cashiering  Department. 
The  alternate  specialists  and  registered 
specialist  who  clear  their  transactions 
through  the  post  Cashiering  Department, 
currently  are  charged  a  fee  for  this 
service.  However,  at  this  time,  the 
Exchange  is  permitting  an  alternate 
specialist  that  is  not  also  a  registered 
specialist  to  clear  transactions  through  a 
clearing  entity  other  than  the  Post 
Cashiering  Department.  The  Exchange's 
Financial  Compliance  Department  is 
now  responsible  for  the  monitoring  the 
capital  of  such  alternate  specialist.^  The 
Financial  Compliance  Department  does 
not  charge  a  fee  for  this  service  at  this 
time. 

The  Exchange  proposes  to  estabUsh  a 
fee  of  $150.00  per  month  to  be  paid  by 
alternate  specialists  who  are  not  also 
registered  speciaUsts  and  who  clear 
transactions  through  a  clearing  entity 
other  than  the  Post  Cashiering 
Department.  This  fee  is  intended  to 
cover  the  routine  monitoring  of  the 


^  The  Exchange  beheves  that  it  is  appropriate  for 
the  Financial  Corophance  Department  to  monitor 
the  capital  of  alternate  specialists,  who  clear 
through  an  entity  other  than  the  Post  Cashiering 
Department,  since  the  Financial  Compliance 
Department  routinely  monitors  the  financial  and 
capital  compliance  of  Exchange  members  and 
member  firms.  Telephone  conversation  between 
Michael  D.  Pierson,  Senior  Attorney,  PSE,  and 
Elizabeth  M.  Cosgrove.  Attorney,  SEC,  on  December 
16. 1992. 


capital  of  such  alternate  speciaUsts  by 
the  Financial  Compliance  Department 
staff.  The  Exchange  states  that  this  fee 
is  based  upon  the  amount  of  staff  time 
required  to  conduct  such  monitoring  of 
capital.' 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
section  6(b)(4)  in  particular  in  that  it  is 
designed  to  provide  for  the  equitable 
aUocation  of  reasonable  dues,  fees,  and 
other  charges  among  PSE's  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PSE  does  not  beUeve  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  estabUshes 
or  changes  a  due,  fee,  or  oUier  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(e)  of  Rule  19b-4  thereunder.  At  any 
time  within  60  days  of  the  fiUng  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  it  if  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 


'Telephone  conversation  between  Michael  D. 
Pierson,  Senior  Attorney,  PSE  and  Elisabelh  M. 
Cosgrove,  Staff  Attorney,  SEC.  on  December  21, 
1992. 
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CommiMion  and  any  person ,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U  S  C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission  8  Pubhc  Raforence 
Section.  450  FiftH  Street  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PSE,  All  submissions 
should  refer  to  File  No.  SR-PSE-92-44 
and  diould  be  submitted  by  F^miary 
22. 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulatian,  pursiiant  to  deiegatod 
audiority. 

Stcntoiy. 

[FR  Doc  93-2213  Hied  1-29-93;  8:45  am] 

Biujwo  coot  sua  1  M 


[Inveelmant  Company  Act  ReL  No.  19236; 
812-«192] 

AUiiMrtca  Rjndt,  at  ai.;  AppUcalion  for 
Exemption 

January  26, 1993. 

AQENCV:  Securities  and  Exchange 

Commission  ('SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  ("Act"). 

APPLICANTS:  Allmerica  Funds  (the 
"Trust"),  Allmerica  Investment 
Management  Company,  Inc.  (the 
"Adviser"),  and  Allmerica  Investments. 
Inc.  (the  "Distributor"). 

RELEVANT  ACT  SECPONS:  Order  requested 
under  section  6(c)  for  exemptions  from 
sections  2(a)(32),  2(a)(35),  22(c),  and 
22(d)  and  rule  22o-l. 
SUMMARY  OF  APPLICATION:  AppticanU 
seek  a  conditional  order  to  permit  the 
Trust  to  assess  a  contingent  deferred 
sales  charge  ("CDSC")  on  redemptions 
of  shares  sold  pursuant  to  a  complete 
front-end  sales  load  waiver  applicable  to 
large  purchases,  and  to  waive  the  CDSC 
in  certain  cases. 

FMJNQ  DATE:  The  application  was  filed 
on  November  25, 1992,  and  amended  on 
January  19, 1993. 

HEARING  OR  N0T1RCATK>N  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  apphcants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  22. 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or. 


for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writor's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
A00RE8SC8:  Secretary,  SEC.  450  Fifth 
Street  NW..  Washington.  DC  20549. 
Apphcants,  440  Lincoln  Street, 
Worcester,  MA  01653. 
FOR  FURTHER  MFORMAPON  CONTACT: 
James  E.  Anderson,  Staff  Attorney,  at 
(202)  272-7027,  or  C.  David  Mesaman, 
Branch  Chief,  at  (202)  272-301B 
(Division  of  Investment  Management. 
Office  of  Investmmt  Company 
Regulation). 

StJPPLEMENTARY  MFORMATXW:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SECs 
Pubhc  Reference  Branch. 

AppUcanta'  RapresantaticHis 

1.  The  Trust  is  an  open-end 
management  investment  company 
registered  tmder  the  Act.  The  Trust, 
organized  as  a  Massachusetts  business 
trust,  ofiiers  shares  of  five  series  to  the 
pubUc,  including:  Growth  Fund,  Growth 
and  Income  Fiud,  and  Investment 
Grade  Income  Fund  (the  "PortfoUos"). 
The  Adviser  provides  investment 
advisory  services,  and  the  Distributor 
acts  as  principal  underwriter,  to  the 
Trust. 

2.  All  shares  of  the  Portfolios  are 
currently  offered  to  the  pubUc  at  their 
net  asset  value  plus  a  front-end  sales 
load  calculated  as  a  percentage  of  the 
offering  price  at  the  time  of  sale.  For 
purchases  of  $1,000,000  or  more,  the 
Portfolios  waive  the  front -end  sales 
charge.  The  PortfoUos  also  impose  a  fee 
of  up  to  .25%  per  annum  of  a  PortfoUo's 
average  daily  net  assets  pursuant  to  a 
distribution  and  servicing  plan  adopted 
under  rule  12b-l  of  the  Act.  Apphcants 
now  propose  to  allow  the  Trust  and  any 
other  existing  or  future  registered  open- 
end  investment  company  for  which  the 
Adviser,  or  any  entity  controlling, 
controlled  by,  or  imder  common  control 
with  the  Adviser,  acts  as  investment 
adviser,  or  whose  principal  underwriter 
is  the  Distributor,  or  any  entity 
controlhng,  controlled  by,  or  under 
common  control  %vith  the  Distributor  to 
impose  a  CDSC  on  certain  redemptions 
of  shares  and  to  waive  the  CDSC  under 
certain  cinnunstances. 

3.  Under  the  proposed  CDSC 
arrangement,  applicants  will  impose  a 
CDSC  on  redemptions  within  one  year 
of  the  purchase  of  Trust  shares  that  were 
ptirchased  with  no  initial  sales  charge 
because  the  purchase  was  in  the  amount 


of  $1,000,000  or  more.  The  CDSC  will 
be  equal  to  1  percent  of  the  lesser  of  (a) 
the  net  asset  value  of  the  shares  at  the 
time  of  purchase,  or  (bl  the  net  asset 
value  of  the  shares  at  the  time  of 
redemption,  No  CDSC  will  be  imposed 
on  amounts  derived  from  capital 
appreciation,  shares  purchased  through 
the  reinvestment  of  dividends  or  capital 
gains  distributions,  or  shares  held  for 
more  than  12  months.  In  determining 
whether  a  CDSC  is  applicable,  it  will  be 
assumed  that  shares  held  the  longest  are 
the  first  to  t>e  redeemed. 

4.  No  CDSC  will  be  imposed  on 
exchanges  of  Trust  shares  in  compliance 
with  nue  lla-3.  If,  however,  the  shares 
acquired  in  an  exchange  are  redeemed 
within  12  months  following  the  original 
investment,  the  CDSC  will  be  assessed. 
No  CDSC  will  be  imposed  on  shares 
purchased  prior  to  the  date  the  SEC 
grants  the  requested  order. 

5.  The  CDSC  will  be  waived  or 
reduced  in  the  following  instances:  (a) 
In  coimection  with  distributions  from 
retirement  plans  qualified  tmder  section 
401(a)  of  the  Internal  Revenue  Code  (the 
"Code")  when  such  redemptions  are 
necessary  to  make  distributions  to  plan 
participants  (such  psjrments  include, 
but  are  not  limited  to  death,  disabihty, 
retirement,  or  separation  of  service);  (b) 
distributions  from  a  custodial  accoimt 
tmder  Code  section  403(b)(7)  or  an 
individual  retirement  account  (an 
"IRA")  due  to  death,  disability,  or 
attainment  of  age  59  Vx;  (c)  a  tax-bee 
return  of  an  excess  contribution  to  an 
IRA:  (d)  distributions  by  other  employee 
benefit  plans  to  pay  benefits;  and  (e) 
periodic  redemptions  made  pursuant  to 
a  systematic  withdrawal  plan  or  an 
automatic  redemption  plan,  provided 
that  total  annual  withdrawals  by  an 
investor  from  all  assets  that  would 
otherwise  be  subject  to  the  CDSC  under 
such  plans  do  not  exceed  10%  of  such 
assets. 

6.  The  Distributor  will  provide  a 
credit  in  full  for  any  CDSC  paid  by  a 
redeeming  shareholder  in  coimection 
with  a  redemption  of  shares  of  a  Trust 
followed  by  a  reinvestment  in  any  Trust, 
effiected  within  60  days  of  the 
redemption.  Such  a  oedit  will  be 
distributed  by  the  Distributor  from  its 
house  account. 

The  Distributor's  house  accotmt  will 
maintain  a  sufficient  balance  to  make 
such  credits. 

Applicants'  Legal  Concluaion 

Apphcants  submit  that  the  proposal 
to  impose  a  CDSC  is  frdr,  in  the  pubUc 
interest  and  the  interest  of  the  Trust's 
shareholders,  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  poUcy  and  the 
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provisions  of  the  Act.  Consequently, 
applicants  request  an  order  of  the 
Ckimmission  pursuant  to  section  6(c]  of 
the  Act  for  an  exemption  from  the 
provisions  of  sections  2(a)(32),  2(a)(35), 
22(c),  and  22(d)  of  the  Act  and  rule  22c- 
1  thereunder  to  the  extent  necessary  to 
permit  the  proposed  Q3SC  arrangement. 

Applicants'  Condition 

I  Applicants  agree  that  any  order 
granting  the  requested  rehef  will  be 
subject  to  the  following  condition: 

Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act  (including  any  modifications 
that  are  proposed  prior  to  the  adoption 
of  such  rule)  until  such  rule  is  adopted, 
and  after  such  adoption  will  comply 
with  such  rule  in  the  form  in  which  it 
is  in  effect  from  time  to  time. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  93-2258  Filed  1-29-93;  8:45  am] 

BIUJNO  CODE  a010-«1-M 
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[Release  No.  34-31757;  File  No.  SR-Amex- 
92-47] 

Seif>Reguiatory  Organizations;  Rling 
and  Immediate  Effectiveness  of 
Proposed  Fee  Increase  by  the 
American  Stock  Exchange,  Inc., 
Relating  to  Joint  Industry  Equity 
Options  Marketing  Program 

Jimuary  25, 1993. 

Pursuant  to  section  ig(b)(l)  of  the 
Securities  Exchange  Act  of  1934,  IS 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  December  21, 1992  the 
American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11,  and 
ni  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

li  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

j  The  Amex  has  increased  the 
transaction  fees  charged  to  options 
professionals  on  equity  and  index 
options  trades  by  $.01  to  fund  the 
Exchange's  share  of  the  Joint  Industry 
Equity  Options  Marketing  Program.  The 
text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
Amex  and  at  the  Commission. 


n.  Self-Regulattvy  Organization'f 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  me  Proposed  Rule 
Change 

In  its  fiUng  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  fee  increase 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below 
and  is  set  forth  in  sections  (A),  (B),  and 
(C)  below.  The  self-regiilatory 
organization  has  prepared  summaries 
set  forth  in  sections  (A),  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  tne  Proposed  Rule 
Change 

The  Exchange  is  participating  in  a 
three  year  joint  marketing  program 
developed  by  the  five  options  exchanges 
("Participating  Exchanges")  aimed  at 
brokerage  firms  and  investors.  Under  a 
joint  agreement  between  The  Options 
Clearing  Corporation  ("OCC")  and  the 
Participating  Exchanges,  OCC  will  pay 
for  half  of  the  $6  million  cost  of  the 
marketing  program,  with  the 
Participating  Exchanges  sharing  the 
remaining  cost  proportionately  based  on 
their  percentage  share  of  customer 
equity  options  trading  volvime. 

The  Exchange  intends  to  fund  its 
share  of  the  cost  of  this  program  by 
increasing  by  $.01  the  transaction  fees  it 
charges  options  professionals  on  equity 
and  index  options  trades.  The 
professional  fee  on  equity  options  trades 
is  being  increased  from  $.06  to  $.07  per 
contract  and  the  fee  on  index  options 
trades  is  being  increased  from  $.10  to 
$.11  per  contract.  The  level  of  these  fees 
will  be  reviewed  at  the  end  of  the  three 
year  marketing  program.  It  should  be 
noted  that  the  other  options  exchanges 
also  plan  to  fund  their  share  of  the  costs 
through  similar  transaction  fee 
increases. 

The  proposed  fee  increase  is 
consistent  with  section  6(b)  of  the 
Securities  Exchange  Act  of  1934  in 
general  and  furthers  the  objectives  of 
section  6(b)(4)  in  particular  in  that  it  is 
intended  to  assure  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  members,  issuers, 
and  other  persons  using  the  Exchange's 
facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  fee  increase  will  not 
impose  any  burden  on  competition. 


(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Date  of  E£fectiTenefl8  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  fee  increase  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Securities  Exchange  Act  of  1934 
and  subparagraph  (e)  of  Securities 
Exchange  Act  Rule  19b-4.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  sunmiarily  abrogate  such  fee 
increase  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Securities  Exchange  Act  of  1934. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  nde 
change  that  are  filed  with  the 
Commission,  and  all  written  ' 

communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  PubUc  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  ^ould 
refer  to  File  No.  SR-Amex-92-47  and 
should  be  submitted  by  February  22, 
1993. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Dep  u  ty  Secretary. 

(FR  Doc  93-2259  Filed  1-29-93;  8:45  am) 
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FkMtty  lnv*alm«nto  Uto  inauranc* 
Co.,  St  al.;  Application  lor  Exaoiptlon 

January  25, 1993. 

AGENCY:  Securities  and  Exchange 
Commission  ('SEC"  or  the 
"Commission"). 

AmON:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPLICANTS;  Fidelity  Investments  Life 
Insurance  ComjMny  ("Fidelity"), 
Fidehty  Investments  Variable  Aruiuity 
Account  I  (The  "Accoxint"),  and  Fidelity 
Brokerage  Services,  Inc.  ("Fidelity 
Brokerage"). 

RELEVANT  SECTIONS  OF  THE  1940  ACT: 
Order  requested  under  section  6(c)  of 
the  1940  Act  for  exemptions  firom 
sections  26(a)(2)(C)  and  27(c)(2)  of  the 
1940  Act 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  permitting  them  to  deduct 
a  mortality  and  expense  risk  charge 
from  the  assets  of  the  Account  in 
connection  with  the  offering  of  certain 
variable  annuity  contracts. 

FHJNQ  DATE:  The  application  was  filed 
on  November  23, 1992. 

HEARMQ  OR  NOTIFICATION  OF  HEAMNQ:  An 

order  granting  the  appUcation  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interesied  persons  may  request 
a  hearing  on  this  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  widi  a  copy  of  the  request, 
.  personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  February  19, 1993  and 
should  be  accompanied  by  proof  of 
service  on  Applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  by  certificate. 
Hearing  requests  should  state  the  nature 
of  the  interest,  the  reason  for  the  request 
and  the  issues  contested.  Persons  may 
request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SBC. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicants;  Fidehty,  Mr.  Rodney  R. 
Rohda,  President,  82  Devonshire  Street 
R25B,  Boston,  Massachusetts  02109. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  J.  Whisler,  Attorney,  or  Wendell 
M.  Faria,  Deputy  Chief,  both  at  (202) 
272-2060,  Office  of  Insurance  Products. 
Division  of  Investment  Management 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application,  the 
complete  application  is  available  for  a 
fee  from  the  Public  Rafareocs  Bnoch  of 
the  SEC 


Applicante'  KaprMeotatioaa 

1.  Fidelity,  a  stock  life  insurance 
company  organized  under  the  laws  of 
Utah,  is  a  wholly  owned  subsidiary  of 
FMR  Corp.  ("FMR"),  the  parmt 
company  for  a  group  of  financial 
services  companies.  FideUty  is  the 
sponsor  and  the  depositor  of  the 
Account.  Prior  to  November  10, 1992, 
Fidelity's  state  of  domicile  was 
Pennsylvania.  In  1986,  FMR  acquired  all 
of  the  outstanding  capital  stock  of 
Providentmutual  Variable  Life 
Insurance  Company 
("Providentmutual").  In  1987,  the  name 
of  Providentmutual  was  changed  to 
Fidelity. 

2.  The  Account,  a  separate  accoimt  of 
Fidelity,  was  established  under  the  la%v8 
of  Pennsylvania  on  July  22, 1987  to  fund 
certain  variable  annuity  contracts  (the 
"Contracts")  issued  by  FideUty.  The 
Account  is  registered  under  the  1940 
Act  as  a  unit  investment  trust. 

3.  The  Account  will  invest  in  shares 
of  the  portfolios  of  the  Variable 
Insurance  Products  Fxmd  and  the 
Variable  Insurance  Products  Fund  II 
(together,  the  "Funds").  Both  of  the 
Funds  are  Massachusetts  business  trusts 
and  are  registered  under  the  1940  Act  as 
open-end  management  investment 
companies. 

4.  Fidehty  Brokerage,  a  registered 
brc^cm^ealer  under  the  Securities 
Exchange  Act  of  1934.  will  be  the 
prindpal  underwriter  fw  the  QmtractB. 

5.  Tne  Contracts  are  single  premium 
immediate  variable  annuities.  A 
Contract  is  purchased  with  a  single 
puniiase  payment  and  the  minimum 
purchase  payment  is  $25,000. 
Purchasers  of  Contracts  may  allocate  the 
purchase  payment  betvreen  fixed  or 
variable  annuity  income.  For  values 
allocated  to  variable  annuity  income  via 
the  Account,  die  annuitant  bears  all  of 
the  investment  risk.  Fidelity  guarantees 
the  int«est  assumption  far  only  that 
portion  of  the  purdiase  payment,  if  any, 
allocated  to  &md  annuity  income. 

6.  Initially,  the  Contracts  will  offer 
three  annuity  income  options.  An 
annuitant  may  choose:  (a)  A  single  life 
annuity,  (b)  a  )oint  and  survivor  annuity 
with  fall  annuity  income  to  the 
survivor  or  (c)  a  )oint  and  simrivor 
annuity  with  reduced  annuity  income  to 
the  survivor.  All  three  options  will  be 
available  on  •  fixed,  variable  or 
combination  basis.  If  a  combination 
annuity  is  selected,  the  purchase 
payment  will  be  divided  to  provide 
annuity  income  that  is  fi]»a  in  part  and 
variable  in  part 

7.  For  those  Contracts  subject  to  state 
premiiun  taxes.  Fidelity  will  deduct  the 
amount  of  the  tax  from  the  purchase 


payment.  The  application  states  that 
premium  taxes  currently  range  bom  0% 
to  3.5%.  The  application  also  states  that 
Fidelity  reserves  the  right  to  charge  for 
any  other  taxes  which  it  may  have  to 
fund. 

8.  To  compensate  it  for  expenses 
incurred  in  administering  the  Contracts, 
Fidelity  deducts  a  daily  administrative 
charge  fi-om  the  assets  of  the  Account  at 
an  effective  annual  rate  of  0.25%  of  the 
assets  of  the  Account  The  application 
states  that  this  charge  contains  no 
element  of  anticipated  profit  and  its 
deduction  meets  the  standard  of  Rule 
2Ba-l  under  the  1940  Act. 

9.  FideUty  deducts  a  daily  asset 
charge  for  its  assumption  of  certain 
mortality  and  expense  risks.  Applicants 
state  that  the  mortaUty  risk  borne  by 
FideUty  is  that  of  making  the  periodic 
annuity  income  distributions  for  the  Ufe 
or  lives'of  the  annuitant  or  annuitants 
regardless  of  how  long  that  mi^t  be. 
AppUcants  states  that  the  expense  risk 
assumed  by  Fidelity  is  the  risk  that  the 
costs  of  issuing  and  administering  the 
Contracts  wiU  be  greater  than  expected 
when  setting  the  administrative  charge. 

10.  The  moriaUty  and  expense  risk 
charge  will  be  deducted  daily  from  the 
assets  of  the  Accoimt  at  an  effective 
annual  rate  of  0.75%  of  those  assets.  Of 
the  0.75%  charge,  0.50%  is  for  assuming 
mortality  risks  aiul  0.25%  is  for 
assuming  expense  risks.  AppUcants 
acknowledge  that,  to  the  extent  that  the 
mortality  and  expense  risk  charge  is  not 
needed  to  provide  for  benefits  and 
expenses  under  the  Contracts,  FideUty 
wiU  realize  a  gain  fitim  the  charge. 

11.  The  Contracts  contain  no  sales 
charges.  Distribution  expenses  for  the 
Contracts  will  be  paid  from  the  general 
assets  of  FideUty.  These  assets  may 
include  proceeds  fit>m  the  mortality  and 
expense  risk  charge. 

Applicants  Legal  Analysis  and 
Conditions 

1.  Applicants  request  that  the 
Commissi(»,  pursuant  to  section  6(c)  of 
the  1940  Act,  grant  the  exemptions  from 
sections  26(a)(2)(C)  and  27(c)(2)  of  the 
1940  Act  to  the  extent  necessary  to 
permit  the  daily  deduction  of  the 
mortaUty  and  expense  risk  charge  at  an 
effective  annual  rate  of  0.75%. 

2.  Sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act,  in  pertinent  part,  prohibit 
a  registered  imit  investment  trust  and 
any  depositor  thereof  or  underwriter 
therefore  bom  selling  periodic  payment 
plan  certificates  unless  the  proceeds  of 
all  pa3anents  (other  than  safes  load)  are 
deposited  with  a  quaUfied  bank  as 
tnistee  or  custodian  and  held  imder 
arrangements  which  prohibit  any 
pa)rment  to  the  depositor  or  principal 
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underwriter  except  a  fee.  not  exceeding 
"ucb  reasonable  amount  as  tbe 
Commission  may  prescribe,  fot 
performing  bookkeeping  and  other 
administrative  services  of  a  character 
normally  performed  by  the  bank  itself. 

3.  Fidelity  represents  that  the  charge 
of  0.75%  for  mortality  and  expense  risks 
is  within  the  range  of  industry  practice 
with  respect  to  comparable  annuity 
products.  The  application  states  that 
this  representation  is  based  upon 
Fidelity's  analysis  of  publicly  available 
information  about  similar  industry 
products,  taking  into  consideration  such 
factors  as:  Current  charge  levels;  the 
existence  of  charge  level  guarantees;  and 
guaranteed  annuity  rates.  Applicants 
represent  that  Fidelity  will  maintain  at 
its  executive  office,  available  to  the 
Commission,  a  memorandum  setting 
forth  in  detail  the  products  analyzed  in 
the  course  of,  and  the  methodology  and 
results  of,  its  comparative  survey. 

4.  There  is  no  sales  load  to  cover  costs 
relating  to  the  distribution  of  the 
Contracts.  Applicants  acknowledge  that, 
if  a  profit  is  realized  from  the  mortality 
and  expense  risk  charge,  all  or  a  portion 
of  such  profit  may  be  viewed  as  being 
used  to  cover  distribution  expenses.  The 
application  represents  that  Fidelity  has 
concluded  that  there  is  a  reasonable 
likelihood  that  the  proposed 
distribution  financing  arrangements  will 
benefit  the  Account  and  Contract 
owners.  The  basis  for  such  conclusion  is 
set  forth  in  a  memorandum  which  vn\l 
be  maintained  by  Fidelity  at  its 
executive  office  and  will  be  available  to 
the  Commission. 

5.  Fidelity  also  represents  that  the 
Account  will  invest  in  management 
investment  com{>anies  which  undertake, 
in  the  event  such  company  adopts  a 
plan  under  Rule  12b-l  of  the  1940  Act 
to  finance  distribution  expenses,  to  have 
such  plan  approved  by  a  board  of 
direct-     ir  trustees,  a  majority  of  the 
memL.^     jf  which  are  not  interested 
persons  of  such  company  within  the 
meaning  of  section  2(a)  (19)  of  the  1940 
Act. 

Canciusion 

Applicants  assert  that  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 
requested  exemptions  from  sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
are  necessary  and  appropriate  in  the 
public  interest  and  consistent  with  the 
protection  of  investors  and  the  purposes . 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 


For  the  CommlMion.  bv  thn  Dlvicton  of 
■overanent  Manaxement.  under  desiitoated 
autbonty 

Margaral  H.  McFarlanii. 
Deputy  Secretary 

IFR  Doc  93-2214  Filed  l-2»-g3: 8.4S  am] 
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Scudder  Vartabla  Life  Investment 
Fund,  et  al.;  Application  for  Exemption 

January  26, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "Commission"  or 

"SEC"). 

ACTKM:  Notice  of  application  for  an 

order  under  the  Investment  Company 

Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  Scudder  Variable  Life 
Investment  Fimd  (the  "Fimd")  and 
Scudder,  Stevens  &  Clark,  Inc. 
("Scudder")  (collectively,  the 
"Applicants"). 

RELEVANT  1B40  ACT  SECHONS:  Order 
requested  under  section  6(c)  from  the 
provisions  of  section  2(a)(19)  of  the 
1940  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  exemption  from  section 
2(a)(19)  of  the  1940  Act  to  the  extent 
necessary  to  permit  Dr.  J.D.  Hammond 
to  serve  as  a  director  of  Provident 
Mutual  Life  Insurance  Company  of 
Philadelphia,  while  also  serving  as  a 
disinterested  trustee  of  the  Fund  (or  any 
other  investment  company  for  which 
Scudder  or  a  subsidiary  of  Scudder  acts 
as  investment  adviser  or  principal 
imderwriter  ("Other  Sponsored  Funds") 
and  on  whose  board  of  trustees  Dr. 
Hammond  may  serve)  without  being 
considered  an  "interested  person" 
under  the  1940  Act. 
FHJNQ  DATE:  The  application  was  filed 
on  November  6,  1992. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  22, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 


A00RE8SES.  Secretary.  SEC.  450  Sth 
Street.  NW..  Washington.  DC  20549 
Appbcants.  175  Federal  Street.  Bonnn, 
Massacnusens  02110. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Thomas  E.  Bisset,  Senior  Attorney,  al 
(202)  272-2058  or  Wendell  M.  Faria, 
Deputy  Chief,  at  (202)  272-2060,  Office 
of  Insurance  Products,  Division  of 
Investment  Management. 
SUPPLEMENTARY  MFORMATKM:  FoUowuig 
is  a  summary  of  the  apphcation;  the 
complete  application  is  available  for  a 
fee  from  the  SEC's  Public  Reference 
Branch. 

Applicants'  Representations 

1.  The  Fund  was  organized  in  1985  as 
a  Massachusetts  business  trust.  The 
Fund's  shares  are  presently  divided  into 
five  separate  series,  representing 
interests  in  the  following  five 
diversified  portfolios:  The  Money 
Market  Portfolio,  the  Managed  Bond 
Portfolio,  the  Managed  Capital  Growth 
Portfolio,  the  Managed  Diversified 
Portfolio  and  the  Managed  International 
Portfolio.  The  Fund  serves  as  the 
funding  vehicle  for  variable  annuity 
contracts  and  variable  life  insurance 
policies  offered  by  separate  accounts  of 
certain  life  insurance  companies.  The 
Fund  does  not  serve  as  a  funding 
vehicle  for  any  variable  annuity 
contracts  or  variable  Ufe  insurance 
policies  offered  by  separate  accounts  of 
Provident  Mutual  or  any  of  its 
subsidiaries.  Scudder  acts  as  the 
investment  adviser  to  the  Fund. 

2.  The  Fund  currently  has  five 
trustees,  three  of  whom,  including  Dr. 
Hammond,  are  not  interested  persons  of 
the  Fund.  Scudder,  or  any  principal 
underwriter  of  the  Fund.  Dr.  Hammond 
may  also,  but  ctirrently  does  not,  serve 
as  a  trustee  of  Other  Sponsored  Funds. 

3.  The  Fund  greatly  benefits  from  Dr. 
Hammond's  insurance  and  financial 
expertise.  For  the  past  four  years.  Dr. 
Hammond  has  been  the  Dean  of  the 
Smeal  College  of  Business 
Administration  of  Pennsylvania  State 
University,  and  since  1982  Dr. 
Hammond  has  been  the  William  ElUot 
Professor  of  Insurance  at  the  Smeal 
College  of  Business  Administration.  Dr. 
Hammond  has  held  numerous  positions 
over  the  course  of  his  career  with  the 
American  Risk  and  Insurance 
Association,  serving  as  its  President 
from  1974-75,  and  with  the 
International  Insurance  Society,  serving 
as  its  President  and  Chief  Operating 
Officer  from  1985-87,  and  has  written 
and  published  numerous  papers  and 
articles  on  the  insurance  Industry,  Dr. 
Hammond  currently  serves  as  a  director 
of  Mid-State  Bank  and  Atlantic  Mutual 
Insurance  Company. 
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4.  Dr.  Humnond  has  been  dfered  a 

Ensition  to  aerve  as  an  ootskia  director, 
ut  not  an  officer,  of  PnnrideDt  Mutual. 
Provident  Mutual  has  one  direct  wfaolty- 
uwned  subsidiary,  PML  Securities,  Inc. 
("PML  Securities"),  that  is  a  broker- 
j(«aler  registered  under  the  Securities 
Exchange  Act  of  1934  (the  "Exchange 
Act").  PML  Securities  deals  primarily  in 
the  sale  of  investment  company  shares, 
limited  partD«^ps  and  certain 
insurance  products,  and  engages  in 
brokerage  transactions,  on  a  principal 
and  an  agency  basis,  in  securities  other 
than  investment  company  shares  and 
insurance  products.  PML  Securities  has 
DO  subsidiaries. 

Applicants'  Legal  Analysis 

1.  Section  2(a)(3)  of  the  1940  Act 

defines  an  "a&liated  person"  of  a 
company,  in  relevant  parts,  as  any 
person  directly  or  indirectly  owning, 
controlling,  m  holding  with  power  to 
vote,  5  percent  or  more  of  the 
outstanding  voting  seciirities  of  such 
other  company  or  as  any  officer, 
director,  partner,  copartner,  or  employee 
of  such  company.  Section  2(a)(  19)  of  the 
1940  Act  defines  "mterested  person"  of 
an  investment  company,  in  relevant 
part,  as  any  broker  or  dealer  registered 
luider  the  Securities  Exchange  Act  or 
any  affihated  person  of  such  broker  or 
dealer. 

2.  If  Dr.  Hammond  accepts  the  offer  to 
become  a  director  of  Providrait  Mutual, 
Dr.  Hammond  would  be  an  affiliated 
person,  as  defined  by  section  2(a)(3)  of 
the  1940  Act,  of  Provident  Mutual, 
which  by  virtue  of  owning  100%  of  the 
outstanding  voting  seciuities  of  PML 
Securities,  is  an  amliated  person  of  PMI. 
Securities.  Dr.  Hammond  would, 
therefore,  be  an  affiliated  person  of  an 
affiliated  person  of  PML  Securities. 
Applicants  do  not  believe  that  Dr. 
Hammood  would  be  an  interested 
person  of  the  Fund,  Scudder,  or  any 
principal  underwriter  of  the  Fund 
within  the  meaning  of  sections 
2i;a)(i9)(AM;v)  and  2(aKl9)(Bj(v)  of  the 
1940  Act,  which  refer  to  "any  affiliated 
person  of  such  a  broker  or  dealer." 
However  to  eliminate  the  risk  of  this 
conclusion.  Applicants  request  an  order 
granting  relief  from  the  provisions  of 
section  2(9)1  i9)  of  the  1940  Act.  Further, 
Apphcants  may  not  rely  on  Rule  2al9- 

1  of  Uie  1 940  Act  with  respect  to  Dr. 
Hammond  because  it  has  already  done 
so  for  one  ot  its  three  trustees  who  are 
not  interested  persons,  and  the  Rule 
provides  tlwt  no  more  than  a  minority 
of  trustees  who  are  not  interested 
pwsons  may  be  registered  brokers  or 
dealers, 

3.  As  noted  above,  PML  Securities  is 
a  broker-dealer  that  deals  primarily  in 


the  sale  of  riiares  in  investment 
companies,  limited  partnerships  and 
certain  insurance  products,  and  epgages 
in  brokerage  transactions,  on  a  principal 
and  an  agency  basis,  in  securities  other 
than  products  under  the  1940  Act 

4.  For  the  year  ended  December  31, 
1991,  the  net  income  of  PML  Securities 
represented  less  than  one  percent  of  the 
consohdated  net  income  Of  Provident 
Mutiial.  The  brokerage  activity 
conducted  through  PML  Securities 
would  constitute  a  small  part  of  Dr. 
Hammond's  attention  as  a  director  of 
Provident  Mutual  FurthemuHe,  Dr. 
Hammond  would  play  an  insignificant 
role  in  the  daily  operations  ot  PML 
Securities.  Dr.  Hammond  does  not  own 
stock  in  Provident  Mutual,  a  mutual 
company,  or  any  of  the  corporate 
subsidiaries  of  Provident  Mutual. 

5.  PML  Securities  has  not  distributed 
shares  of  the  Fund  or  any  Other 
Sponsored  Funds,  and  it  has  not 
executed  portfolio  transactions  for  or 
engaged  in  principal  transactions  with 
the  Fund,  Scudder  (including  accounts 
over  which  Scudder  has  brokerage 
placement  discretion),  or  any  Other 
Sponsored  Funds.  The  Fund  s  Board  of 
Trustees  has  determined  that  the  Fund 
and  its  shareholders  will  not  be 
adversely  affected  if  PML  Securities 
does  not  execute  anynportfofio 
transactions  for,  engage  in  any  principal 
transactions  with,  or  distribute  any 
shares  of  the  Fund- 

6.  In  the  event  Dr.  Hammond  accepts 
the  offer  to  become  a  director  of 
Provident  Mutual,  Dr.  Hammond's 
position  as  a  trustee  of  the  Fund,  Other 
Sponsored  Funds  and  as  a  director  of 
Provident  Mutual  would  not  present  the 
potential  for  conflict  of  interest  against 
which  ihe  provisions  of  the  1940  Act 
relating  to  interested  persons  were 
designed  to  guard.  The  Fund  and 
Scudder  represent  that  they  will  not 
carry  on  any  business  with  PML 
Securities,  whether  it  involves  the 
execution  of  transactions  or  the  sales  of 
shares  of  the  Fund  or  the  Other 
Sponsored  Funds. 

7.  The  Fund  and  Scudder  believe  that 
Dr.  Hammond  is  well  qualified  to  be, 
and  would,  in  fact,  continue  to  be,  an 
independent  trustee  and  that  his 
relationship  with  the  Fund,  Other 
Sponsored  Funds  and  Scudder  would  in 
no  way  be  altered  by  his  affiliation  with 
Provident  Mutual. 

8.  If  the  requested  order  is  granted, 
Applicants  undertake  to  comply  with  all 
provisions  of  Rule  2al9-l  of  the  1940 
Act  with  respect  to  Dr,  Hammond  other 
than  the  requirement  that  not  more  than 
a  minority  of  disinterested  directors  of 
the  Fund  be  persons  who  are  brokers, 


dealers,  or  affiliates  of  a  broker  or 
dealer. 

Conduaioa 

Applicants  hetieve  that  the  order 
requested  herein  is  necessary  and 
appropriate  in  the  public  intareet  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policies  and  provisions 
ofthe  1940  Act. 

For  the  Commission,  by  the  Divisioo  of 
Investment  Management  pursuant  to 
delected  authority. 

(PR  Doc  93-2260  Filed  1-29-03;  8:45  am] 
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[ReU  No.  IC— 19232;  811-2968] 
Steadman  Financial  Fund;  Application 

January  26, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  imdw  the  Investment 

Company  Act  of  1940  ("Act"). 

APWXANT:  Steedman  Financial  Fimd. 
REI.EVANT  ACT  SECTION:  Section  8(f). 
SOMMAPY  0^  APPUCATK)N:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FUNG  DATE:  The  application  was  filed 
on  May  9, 1991,  and  amended  on 
October  6, 1992  and  November  24, 1992. 
HEARING  on  NOTIFICATION  OF  HEARMG:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  fay 
mail  Hearing  requests  should  be 
received  by  the  SEC  by  5.30  p.m.  on 
February  22, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
ofthe  UTiter's  interest,  Uie  reason  for  the 
request,  and  the  issues  contested, 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSESj  Secretary.  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  1730  K  Su^et,  NW., 
Washington,  DC  20006. 
FOn  FURTHER  INFO«l*Ar»ot<  CONTACT: 
James  E.  Andwson,  Staff  Attorney,  at 
(202)  272-7027.  or  Nancy  M.  Rappa, 
Branch  Chief,  at  (202)  272-3030 
(Division  of  Investment  Management, 
Office  of  Investment  Company  ^ 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
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application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

^iplicant's  Representatiaiis 

1.  Applicant,  a  District  of  Colimibia 
common  law  trust,  is  an  open-end, 
diversified  management  investment 
company.  On  January  9, 1980,  applicant 
filed  a  notification  of  registration 
pursuant  to  section  8(a)  of  the  Act  and 

a  registration  statement  pursuant  to  the 
Securities  Act  of  1933.  Applicant's 
registration  statement  was  declared 
effective,  and  its  initial  public  offering 
commenced  on  January  29, 1980. 

2.  Applicant  converted  its  portfolio 
securities  to  cash  in  October  1987,  after 
the  fund  lost  90%  of  its  value  between 
September  30, 1987  and  October  31, 
1987.*  As  a  result  of  market  action, 
redemptions,  and  a  reserving  funds  for 
current  and  anticipated  expenses, 
applicant's  net  asset  value  was  reduced 
to  $0.00.  At  that  time,  appUcant  had 
outstanding  88,119.735  shares,  held  by 
22S  secmityholders. 

3.  On  July  17. 1989.  the  SEC  filed  a 
complaint  in  the  United  States  District 
Court  for  the  District  of  Colimibia  [SEC. 
V.  Steadman  (D.D.C.  CA  89-2026)).  in 
which  applicant  was  a  party.  On 
February  28, 1991,  the  court  entered 
judgment  in  favor  of  the  SEC.  On  June 
26, 1992,  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  reversed  the  district  court's 
findings  of  willful  or  reckless  securities 
fraud  and  vacated  the  injunction 
imposed  by  the  district  court. 

|4.  On  February  26, 1990,  applicant's 
board  of  trustees  resolved  that  a 
program  be  established  to  terminate 
apphcant.  Securityholder  authorization 
for  terminating  applicant  was  not 
required  and  not  obtained.  Applicant 
has  retained  $17,432.45  to  pay  accrued 
expenses.  No  liquidating  distributions 
to  any  of  the  remaining  shareholders  has 
0^  will  be  made. 

'5.  Applicant  has  no  net  assets. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceeding.  Applicant 
has  only  the  liabilities  associated  with 
expenses  resulting  from  preparing 
regulatory  reports  to  the  SEC,  financial 
reports,  and  tax  filings.  Applicant  is  not 
engaged,  nor  does  it  propose  to  engage, 
in  any  business  activities  other  than 
those  necessary  for  the  winding-up  of  its 
affairs. 


>  In  October  1967,  the  Fund  iMued  a  put  option, 
wKich  resulted  in  a  Iom  of  90%  of  the  hind't  value 
when,  after  the  stock  market  declined,  the  put  was 
exercised. 


Pot  the  SEC  by  the  Division  of  Investment 
Management,  unSer  delegated  authority. 
Margaret  R  McFarland, 
Deputy  Secntaiy. 

(PR  Doc  93-2256  Filed  1-20-93;  8:45  am] 
MLUNQ  COM  Hie-ei-M 

[Rel.  No.  IC— 19238;  812-8100] 

TCW  High  Qrada  Fixad  Income  Umltad 
Partnership,  et  al.;  Application 

January  26, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT8:  TCW  High  Grade  Fixed 
Income  Limited  Partnership,  TCW  High 
Yield  Limited  Partnership.  TCW  Latin 
America  Equity  Limited  Partnership, 
TCW  Private  Equity  Limited 
Partnership,  and  TCW  Specialized  Cash 
Management  Limited  Partnership  (the 
"Partnerships"),  TCW  Funds,  Inc.  (the 
"Company"),  TCW  Asset  Management 
Company  ("TAMCO").  and  TCW  Funds 
Management,  Inc.  (the  "Adviser"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  17(b)  of  the  Act  for  an 
exemption  from  the  provisions  of 
section  17(a)  of  the  Act. 
SUMMARY  OF  APPUCAT10N:  Applicants 
seek  an  order  that  would  permit  the 
Partnerships  to  transfer  their  assets  and 
liabilities  to  certain  series  of  the 
Company  (the  "Fimds")  in  exchange  for 
the  Funds'  shares,  which  then  will  be 
distributed  to  the  partners  of  the 
Partnerships. 

RUNG  DATE:  The  application  was  filed 
on  September  22, 1992,  and  amended 
on  December  4, 1992  and  January  19. 
1993. 

HEARING  OR  NOTIFICATKW  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  Ae  SEC  by  5:30  p.m.  on 
February  22, 1993,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  865  South  Figueroa  Street, 


Suite  1800,  Los  Angeles,  CaUfomia 
90017. 

FOR  FURTHER  MFORMATION  CONTACT:       • 
Robert  A.  Robertson,  Staff  Attorney,  at 
(202)  504-2283,  or  C.  David  Messman, 
Branch  Chief,  at  (202)  272-3018 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fae  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Partnerships  were  organized  as 
California  limited  partnerships.  They 
are  private  investment  partnerships  that 
have  not  been  registered  under  the  Act 
in  reliance  on  section  3(c)(1)  of  the  Act, 
and  their  interests  have  not  been 
registered  under  the  Securities  Act  of 
1933  in  reliance  on  section  4(2)  of  the 
Securities  Act.  ^ 

2.  TAMCO  serves  as  the  sole  general 
partner  of  each  of  the  Partnerships  and 
has  exclusive  responsibiUty  for  the 
overall  administration  of  the 
Partnerships.  It  also  serves  as  the 
investment  manger  with  respect  to  the 
assets  of  the  Partnerships. 

3.  The  Company  is  an  op>en-end 
investment  company  that  is  registered 
under  the  Act.  Initially,  the  Company 
will  offer  six  series,  including  the  five 
Funds  that  will  correspond  to  the  five 
Partnerships  in  terms  of  investment 
objectives  and  policies.  The  Company 
intends  to  enter  into  an  advisory 
agreement  with  the  Adviser.  The 
Adviser  will  provide  investment 
management  services  to  the  Funds  that 
are  substantially  the  same  as  the 
services  that  TAMCO  currently  provides 
to  the  Partnerships.  The  officers  of 
TAMCO  serving  as  portfolio  managers 
of  the  Partnerships  also  serve  as  officers 
of  the  Adviser  and  will  serve  as 
portfolio  managers  of  the  Funds. 

4.  Applicants  propose  that  each  of  the 
Funds  acquire  the  assets  and  assume  the 
liabilities  of  its  corresponding 
Partnership  in  exchange  for  Fund  shares 
(the  "Exchanges").  The  Exchanges 
(except  with  respect  to  the  High  Yield 
Partnership)  will  be  effected  pursuant  to 
an  Agreement  and  Plan  of  Exchange, 
whereby  each  Partnership  will  transfer 
all  of  its  assets  and  liabilities  to  the 
appropriate  Fund  in  exchange  for  Fund 
shares.  These  Fund  shares  will  have  an 
aggregate  net  asset  value  equivalent  to 
the  net  asset  value  of  the  assets 
transferred  by  the  Partnership  (except 
for  the  effect  of  organizational  expenses 
paid  by  the  Fund).  Upon  consummation 
of  the  Exchange,  the  Partnership  will 
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distribute  the  Fund  shares  to  its 
partners  \»iih  each  partner  receiving 
shares  having  an  aggregate  net  SMSt 
value  equiv&lent  to  the  net  asset  value 
of  his  pnor  Partnership  interest  (except 
for  the  effect  of  organizational  expenses 
paid  by  the  Fund).  Eadi  of  these 
Partnerships  tlwD  will  be  liquidated  and 
dissolved. 

5.  Viixh  regard  to  the  High  Yield 
Partnership  applicants  propose,  for  tax 
reasons,  to  efiect  the  Exchange  pursuant 
to  an  Agreement  of  Exchange.  Under 
this  Agreement,  each  limited  partner  of 
the  High  Yield  Partnership  will  be 
ofiered  the  opportunity  to  exchange  his 
interest  in  the  High  Yield  Partnership 
for  the  appropriate  Fund  shares.  ThcMe 
Fund  shares  will  have  an  aggregate  net 
asset  value  equivalent  to  the  net  asset 
value  of  the  partnership  interest 
transferred  by  the  exchanging  limited 
partner  (except  for  the  e^ct  of 
organizational  expenses  paid  by  the 
Fund).  Concurrently  with  the  exchange 
of  Fund  shares  for  interests  in  the  Hi^ 
Yield  Partnership,  such  interests  will  be 
redeemed  and  the  Fund  will  receive 
from  the  High  Yield  Partnership  an  "in- 
kind"  distribution  representing  the  pro 
rata  share  of  each  asset  and  liability  of 
the  High  Yield  Partnership  attributable 
to  the  Partnership  interests  being 
redeemed.  The  High  Yield  Partnership 
will  continue  as  a  limited  partnership 
wiin  those  partners  who  have  not 
elected  topartidpate  in  the  Exchange. 

6  Ttie  Exchanges  will  estabhsh  the 
Company  as  the  successor  investment 
vehicle  to  the  Partnerships,  except  for 
the  High  Yisid  Partnership.  The 
Exchanges  will  permit  partners  to 
pursue  as  shareholders  of  the  Funds  the 
same  investment  objectives  and  policies 
they  were  expecting  from  the 
Partnerships  without  sacrificing  the 
pass-through  tax  features  of  the 
Partnerships.  In  addition,  shareholders 
of  the  Funds  will  be  able  to  purchase 
and  redeem  shares  on  each  business 
day,  as  opposed  to  only  once  per  month 
as  is  currently  provided  with  the 
Partnerships,  Shareholders  of  the  Funds 
also  will  have  the  advantage  of  being 
able  to  shift  investments  easily  among 
the  Funds  and  between  any  Fund  and 
TCW  Money  Market  Portfolio,  a  separate 
money  market  mutual  fund. 

7.  Each  partnership  agreement  of  the 
Partnerships  provides  that  the 
Partnership  may  be  converted  into  a 
registered  investment  company  if  the 
general  partner  determines  that  a 
conversion  is  in  the  best  interest  of  the 
Partnership,  h  expressly  provides  that 
no  farther  approval  or  consent  of  the 
limited  partnws  is  required  for  sadi 
cauversian,  so  long  as  at  least  60  days 
advance  written  notioe  is  provided  to 


the  limited  partners.  Limited  partners 
who  do  not  wish  to  participate  in  the 
conversion  of  their  Partnerahip  vrill 
have  adequate  opportimity  to  redeem 
their  Partnership  interests  before  the 
conversion  occurs.  As  a  result,  no 
limited  partner  will  receive  shares  in 
exchange  for  Partnership  interests 
unless  the  Umited  partner  determines  to 
retain  the  investment 

8.  The  expenses  of  the  Exchanges  will 
be  borne  by  TAMCO.  Fund 
organizational  expenses,  up  to  a 
maximum  of  $50,000  per  Ftind,  will  be 
paid  by  the  Funds  and  amortized  over 
5  years.  Fund  organizatioBal  expanses 
in  excess  of  $50,000  per  Fimd  %vill  be 
paid  by  the  Advisor. 

0.  The  management  fees  for  the  Funds 
will  not  exceed  the  maximum  fees 
currently  paid  by  the  limited  partoars  in 
each  corresponding  Partner^p.  It  is 
expected  that  Fund  expenses,  apart  from 
management  fees,  generally  will  be 
higher  as  a  pwcentige  of  net  asset  value 
than  the  expenses  of  a  corresponding 
Partnership,  lliis  is  primarily  because  of 
the  increased  operating  costs  of  a 
registered  investment  compiany  and 
comphance  with  additional  regulatory 
requirements. 

10.  The  Funds'  Boards  of  Directors 
and  TAMCO  have  considered  the 
desirabihty  of  the  Exchanges  from  the 
respective  points  of  view  of  the 
Company  and  the  Partnerships.  All  of 
the  members  of  the  Board  and  TAMCO 
have  approved  the  Exchanges  and 
concluded  that,  among  other  things,  the 
Exchanges  are  in  the  best  interests  of  the 
Company  and  the  Partnerships,  and  the 
interests  of  existing  shareholders  in  the 
Company  and  existing  partners  will  not 
be  diluted  as  a  result  of  the  Exdianges. 

11.  The  ExchangHS  will  not  be  e^cted 
imtil  each  of  the  following  conditions  is 
satisfied:  the  Company's  registration 
Statement  has  been  declared  effective, 
the  SEC  has  issued  an  order  relating  to 
the  application,  and  the  Company  has 
received  a  favorable  opinion  of  coimsel 
or  a  private  letter  ruling  from  the 
Internal  Revenue  Service  regarding  the 
tax  consequences  of  the  Exchanges. 

Applicants'  Legal  Conclusion^ 

1.  Applicants  seek  an  exemption 
under  section  17(b)  of  the  Act  from  the 
provisions  of  section  17(a)  of  the  Act  to 
the  extent  necessary  to  permit  the 
Exchanges.  Section  17(a)  makes  it 
imlawful  for  any  af  tiliated  person  of  a 
registered  investment  company,  acting 
as  principal,  to  sell  securities  to  the 
company  or  to  purchase  securities  from 
the  company.  Section  17(b)  provides  for 
SEC  approval  of  a  proposed  affitiated 
transaction  that  wtwld  be  otherwise 
prohibited  by  section  17(a)  if  ^  terms 


of  the  transaction,  including  the 
consideration  to  be  paid  or  received, 'are 
reasonable  and  feir  and  do  not  involve 
overreaching  en  the  part  of  any  parson 
concerned,  the  transaction  is  consistent 
with  the  policy  of  each  registered 
investment  company  concerned,  and  the 
transaction  is  consistent  writh  the 
general  purposes  of  the  Act 

2.  Eacn  Partnership  is  an  affiliated 
person  of  tho  Company  because 
TAMCO,  the  general  partner  of  the 
Partnerships,  and  the  Adviser,  the 
investment  adviser  of  the  Company,  are 
under  the  common  control  of  TCW 
Management  Company.  Thus,  the 
proposed  Exchanges  may  be  prohibited 
by  section  17(a)  if  the  Exchanges  are 
vieMred  as  principal  transactions 
between  tlM  Company  and  the  partners 
of  the  Partnerships,  or  between  the 
Company  and  the  Partnerships. 

3.  Applicants  believe  that  the 
propoaad  Exchimges  meet  the  terms  of 
section  17(b).  They  represent,  among 
other  things,  that  the  investment 
objectives  and  policies  of  each  Fund  are 
substantially  similar  to  the 
corresponding  Partnership  In  addition, 
after  the  Exchanges,  hmited  partners 
will  hold  substantially  the  same  assets 
as  Fund  shareholders  as  they  had 
previously  as  limited  partners,  and  no 
brokerage  commission,  fee,  or  other 
remimeration  will  be  paid  in  connection 
with  the  Exchanges.  In  this  sense,  the 
Exchanges  can  be  viewed  as  a  change  in 
the  form  in  which  the  assets  are  held, 
rather  than  a  disposition  giving  rise  to 
section  17(a)  concerns. 

For  the  Ckxnmission,  by  the  Division  of 
Investment  Mdnagement,  under  delegated 
authority. 

Kfargarat  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  93-2257  Filed  1-29-93:  8:45  am) 
BILUNQ  COOC  WIO-OI-M 

[Rel.  Na  IC-1tt30;  81 1-6125) 

USF&G  Money  Market  Funds,  Inc.; 
Application  for  Deregialration 

January  25, 1993. 

AQENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACnON:  Notice  of  application  for 

deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APnXANT:  USF&G  Money  Market 
Funds,  Inc. 

RELEVANT  ACT  SECPON:  Section  8(f). 
SUMMARY  Of  APPtXATION:  AppUcant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  en  investment  company. 
nuNQ  DATE:  The  application  was  filed 
on  December  17. 1992. 


Fadval  liffiflir  /  VoL  58.  Na  19  /  Monday.  Fehfuaiy  1,  iW3  /  Notkw 


HEARING  OR  NOrmCATION  OF  HCAMNQ:  An 
order  granting  the  applicaticni  will  be 
issued  unlsM  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  tbeSEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  leqnest.  peraonally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  pjn.  oo 
February  19, 1993,  and  should  be 
accompanied  by  proof  of  service  am 
applicant,  in  thie  fbnn  of  an  affidavit  m, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writOT's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
POTSons  may  request  notification  of  a 
hearing  by  writing  to  the  SECs 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street,  NW.,  Washington.  DC  20549. 
Applicant,  do  USF*G  Investment 
Management  Group,  Inc.  100  Light 
Street,  Baltimore,  Maryland  21202. 

FOR  FURTHER  MFORMATION  COMTACT: 
Elaine  M.  Boggs,  &aff  Attorney,  at  (202) 
272-3026,  or  Nancy  M.  Rappa,  Brandi 
Chief,  at  (202)  272-3030  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SECs 
Public  RefBrence  Branch. 

Appticanf  a  RefwesenUrtiotia 

1.  Applicant  is  an  open-end 
diversified  management  investment 
company  that  was  organized  as  a 
corporation  under  the  laws  of  Maryland. 
On  June  26, 1990,  applicant  registered 
under  the  Act  and  failed  a  registration 
statement  on  Form  N-IA  pursuant  to 
section  8(b)  of  the  Act  A  registration 
statement  imder  the  Securities  Act  of 
1933  was  filed  on  June  26, 1990.  The 
registration  statement  was  declared 
effective  and  applicant's  initial  public 
offering  commenced  on  September  19, 
1990. 

2.  On  May  19. 1992,  USFfcG 
Corporation  ("USFfcC")  and  USFfcG 
Investment  Management  Group,  Inc. 

.  ("IMG"),  a  wholly  owned  subsidiary  of 
USF&G,  entered  into  a  stock  purchase 
agreement  (the  "Stock  Purchase 
Agreement")  with  T.  Rowe  Price 
Associates,  Ina  ("Price"),  pursuant  to 
which  Price  agreed  to  acquire  all  of  the 
outstanding  capital  stock  of  USF&G 
Review  Management  Corp.,  a  wholly- 
owned  subsidiary  of  IMG,  from  IMG. 
The  Stock  Purtiiase  Agreement 
provided  for  five  USFIcG  mutual  funds 
(including  applicant)  to  be  acqvured  by 
and  combined  with  Price  mutual  funds 


having  comparable  investment 
ob)8ctivei  and  policies. 

3.  On  June  24. 1992,  applicant's  board 
of  directors  approved  an  agreement  and 
plan  of  reorganization  (the  'Tlan")  with 
T.  Rowe  Price  Prime  Reserve  Fund  Inc 
(the  "Price  Fund•^.  On  July  15. 1992. 
applicant  mailed  proxy  nMrterials  to  its 
shar^olders.  At  a  special  meeting  held 
on  August  26. 1992,  applicant's 
shareholders  approvea  the  Plan. 

4.  On  August  31. 1992,  apphcant 
transferred  substantially  all  of  its  assets 
to  the  Price  Fund  in  exchangs  for  shares 
of  the  Price  Fund  having  an  aggregate 
net  asset  value  equal  to  the  aggregate 
value  of  the  assets  transferred  as  of  the 
close  of  trading  on  the  New  York  Stock 
Exchange  or  August  28, 1992,  the 
business  day  immediately  preceding  the 
closing  date  of  the  retxganization 
transacti(Hi  (the  "Valuation  Date").  On 
August  28, 1992,  applicant  bad 
26,399,920  ^ares  outstanding,  having 
an  aggregate  new  asset  value  of 
$26,398,901  and  a  per  share  net  asset 
value  of  $1.00.  The  Price  Fund  did  not 
assume  nor  was  it  otherwise  responsible 
for  any  liabilities  of  applicant.  Ilie 
number  of  Price  Fund  shares  issued  to 
applicant  in  the  exchange  was 
determined  by  dividing  the  aggregate 
value  of  applicant's  assets  transferred  by 
the  net  asset  value  per  share  of  the  Price 
Fimd  as  of  the  close  of  trading  on  the 
Valuation  date.  Applicant's 
shareholders  received  1.000  shares  of 
the  Price  Fund  for  each  of  appUcant's 
shares  held.  Immediately  after  the 
exchange,  applicant  distributed  to  its 
shareholders  of  record  as  of  the  close  of 
business  on  the  Valuation  Date  the  full 
and  fractional  shares  of  the  Price  Fund 
received  in  the  exchange. 

5.  On  June  3, 1992,  USF&G,  apphcant. 
Price,  the  Price  Fund,  and  others  filed 
an  application  with  the  CcMnmission  for 
an  order  of  the  Commission  exempting 
the  Price  Fimd  and  certain  other  mutual 
funds  managed  by  Price  from  the  75% 
disinterested  director  requirement  of 
section  15(f)(1)(A)  of  the  Act.  Sectira 
15(0(1)(A)  requires  that,  for  three  years 
after  the  transaction,  at  least  75%  of  the 
directors  of  the  investment  company  not 
be  interested  persons  of  the  investment 
adviser  or  of  tne  predecessor  investment 
adviser.  The  basis  for  the  application 
was  section  15(0(3)(B)  of  the  Act,  which 
provides  that  the  Commission  may  grant 
relief  from  the  75%  requirement  where 
there  is  a  significant  discrepancy  in  size 
between  an  acquiring  fund  (the  Price 
Fund)  and  an  acquired  fund  (applicant). 
On  Jtme  15. 1902.  the  Commission 
issued  a  notice  of  the  filing  of  the 
application  (Investment  Company  Act 
Release  No.  18784),  and  on  July  13. 
1992  the  Commission  issued  the 


requested  order  (Investment  Company 
Act  Release  No.  18644). 

6.  All  expenses  inonred  in 
connection  with  the  reorganization, 
other  than  the  meeting  fees  of  the 
independent  directors  for  special  )oixtt 
meetings  of  the  boards  of  directors  of 
USFkG's  familv  of  mutual  funds  held  in 
connection  vrith  the  reorgffnization  and 
the  other  related  transactions  described 
in  paragraph  two,  vrere  home  by  USF&G 
Corporation.  The  special  meeting  Caas 
were  allocated  among  six  USFJtG 
mutual  funds  (including  applicant)  on 
the  basis  of  their  relative  new  assets. 

7.  There  are  no  securityholders  to 
whom  distributions  in  complete 
liquidation  of  their  interests  have  not 
be«n  made.  Applicant  has  no  debts  or 
other  liabiUties  that  remain  outstanding. 
Apphcant  is  not  a  party  to  any  litigation 
or  administrative  proceeding. 

8.  On  November  10, 1992.  articles  of 
dissolution  of  applicant  were  accepted 
for  record  by  the  State  Department  of 
Assessments  and  Taxation  of  Maryland 
and  applicant  was  dissolved  as  a 
Maryland  corporation. 

9.  Applicant  is  not  now  engaged,  nor 
does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affeirs. 

For  the  Ccmmisslan.  by  the  Dhrldon  of 
Invettment  Management,  pursuant  to 
delegated  authority, 
Margaret  H.  McFarland, 
Deputy  Security. 
[PR  Doc  93-2215  Filed  1-29-93;  S:45  an) 

MUMQ  CODC  Mie-OI-M 


SMALL  BUSINESS  AOMINISTflATION 

Raporting  and  ftocordkMping 
RequlrwnMils  Undar  0MB  ftovtaw 

ACTKM:  Notice  of  reporting  requirements 
submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  0MB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
on  or  befwe  March  3, 1993.  If  you 
intend  to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 
0MB  Reviewer  and  the  Agency 
Clearance  Officer  before  the  deadline. 
COPIES:  Request  for  clearance  (SJr.  83). 
supporting  statement,  and  other 
dociunants  submitted  to  OMB  for 
review  may  be  obtained  from  th» 
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Agency  Clearance  Officer.  Submit 
commonts  to  the  Agency  Qearance 
Office  and  the  OMB  Reviewer. 

FOR  HNVTHER  MFOMIATION  COMTACT: 

Agency  Clearance  Officer:  Cleo 

Verbillis,  Small  Business 

Administraticm,  409  3rd  Street  SW., 

5th  Floor,  Washington,  DC  20416. 

Telephone:  (202)  205-6620. 
OMB  Reviewer:  Gary  Waxman.  Office  of 

Information  and  Regulatory  Afiairs. 

Office  of  Management  and  Budget. 

New  Executive  Office  Building. 

Washington,  DC  20503. 
Title:  SBDC  Quarterly  and  Financial 

Reports 
SBAFonn  No.  .N/A 
Frequency:  Quarterly 
Description  of  Respondents:  SBDC 

Directors 
Annual  Responses:  57 
Annual  Burden:  9000 

Title:  Small  Business  Development 
Centers  Onsite  Review  and 
Recordkeeping  Requirements 

SB  A  Form  No.:  SBA  Form  1496 

Description  of  Respondents:  SBE)C'8 

Annual  Responses:  28.5 

Annual  Burden:  3975.75 

Dated:  January  26. 1993. 
CiMVaMllk. 

Chief  Administrative  Information  Branch. 
[FR  Doc  93-2205  Filed  1-29-93;  8:45  am] 
siujNa  cooe  ms-ei-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlnlatratlon 

Ndae  Expoeure  Map  Notice;  Receipt  of 
Nolee  CompetibNIty  Program  and 
Requeet  for  Review,  St  Auguatlne/SL 
Johne  County  Airport,  St  Auguetine, 
FL 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACnON:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  St.  Augustine-St. 
Johns  Coimty  Airport  Authority  for  St. 
Augustine/St.  Johns  County  Airport 
under  the  provisions  of  title  I  of  the 
Aviation  Safiety  and  Noise  Abatement 
Act  of  1979  (Public  Law  96-193)  and  14 
CFR  part  150  are  in  compliance  with 
applicable  requirements.  The  FAA  also 
announces  that  it  is  reviewing  a 
proposed  noise  compatibility  program 
that  was  submitted  ror  the  St 
Augustine/St  Johns  County  Airport 
under  part  150  in  conjunction  with  the 
noise  exposure  map,  and  that  this 


program  will  be  approved  or 
disapproved  on  or  before  July  12, 1993. 
BFfWCnn  DATE:  The  efiiactive  date  of  the 
FAA's  determination  on  the  noise 
exposuira  maps  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  January  13. 
1093.  The  public  comment  period  ends 
March  14. 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  Tommy  ).  Pickering.  F.E.,  Federal 
Aviation  Administration,  Orlando 
Airports  District  Office,  9677  Tradeport 
Drive,  suite  130,  Orlando,  Florida 
32827-5307,  (407)  648-6583.  Comments 
on  the  pro(>osed  noise  compatibility 
program  should  also  be  submitted  to  the 
above  office. 

SUPPLBIENTARY  MFORMATION:  This 
notice  annoimces  that  the  FAA  finds 
that  the  noise  exposiue  maps  submitted 
for  St  Augustine/St.  Johns  County 
Airport  are  in  compliance  with 
applicable  requiroments  of  part  150, 
e^ctive  January  13, 1993.  Further,  FAA 
is  reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  he  approved  or  disapproved 
on  or  before  July  12. 1993.  This  notice 
also  announces  the  availabiUty  of  this 
program  for  public  review  and 
comment. 

Under  section  103  of  title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  appUcable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  part  150, 
promulgated  pursuant  to  title  I  of  the 
Act,  may  submit  a  noise  compatibiUty 
program  for  FAA  approval  which  sets 
forth  the  measiires  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  St  Augustine/St.  Johns  County 
Airport  Authority  submitted  to  the  FAA 
on  December  9, 1992,  noise  exposxire 
maps,  descriptions  and  other 
documentation  which  were  produced 
during  development  of  the  St. 
Augustine/St.  Johns  County  Airport 


FAR  part  150  Noise  Study  between 
August  1, 1990  and  December  6, 1992. 
It  was  requested  that  the  FAA  review 
this  material  as  the  noise  exposiue 
maps,  as  described  in  section  103(aKl) 
of  the  Act,  and  that  the  noise  mitigation 
measxires,  to  be  implemented  jointiy  by 
the  airport  and  surrounding 
commimities,  be  approved  as  a  noise 
compatibility  program  under  section 
104(b)  of  tiie  Act. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  St 
Augiistine/St  Johns  County  Airport 
Authority.  The  specific  maps  under 
consideration  are  "Existing  1992  Noise 
Contoure"  and  "Futiire  1997  Noise 
Abatement  Contoure"  in  the 
submission.  The  FAA  has  determined 
that  these  maps  for  the  St.  Augustine/St 
Johns  County  Airport  are  in  compUance 
with  applicable  requirements.  This 
determination  is  effective  on  January  13, 
1993.  FAA's  determination  on  an  airport 
operator's  noise  exposure  maps  is 
limited  to  a  finding  that  the  maps  were 
developed  in  accordance  with  uie 
procedures  contained  in  appendix  A  of 
FAR  part  150.  Such  determination  does 
not  constitute  approval  of  the 
appUcant's  data,  information  or  plans, 
or  a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  imder  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
plaiming  responsibilities  of  local 
government  These  local  responsibiUties 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposure  contoure 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  section 
103  of  the  Act.  The  FAA  has  reUed  on 
the  certification  by  the  airport  operator, 
under  §  150.21  of  FAR  part  ISO,  tiiat  the 
statutorily  required  consultation  has 
been  accomplished. 


t 
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The  FAA  has  formally  received  the 
noise  compatibihty  program  fat  the  St. 
Augustine/St.  }6ttDS  Coanty  Airport, 
also  effective  on  January  13, 1993. 
PreUniinary  review  of  the  submitted 
matBrial  indicates  that  it  confcRms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessaiy  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  July  12, 1993. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  §150.33.  Thefmrnary 
considerations  in  the  evaluaticm  process 
are  whether  the  proposed  measures  may 
reduce  the  level  of  aviation  safety, 
create  an  undue  burden  on  interstate  or 
foreign  commerce,  or  be  reasofnably 
consistent  with  obtaining  the  goal  of 
reducing  existing  mmcompatible  land 
uses  and  preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  pogram  with 
specific  refiaience  to  these  nK:t(»s.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities. 
will  be  considered  by  the  PAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposiue  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibihty  program  are  available  for 
exaanination  at  the  following  locations: 
Federal  Aviation  Administration, 

Orlando  AirporU  District  Office,  9677 

Tradepoit  Drive,  suite  130,  Orlando, 

Florida  32827-5397 
St.  Augustine-St.  Johns  County  Airport 

Authority.  4796  US.  1  North,  St. 

Augustine,  FL  32095. 

Questions  may  be  directed  to  the 
individual  named  above  imder  the 
heading,  FOR  FURTHER  MFORMMION 
CONTACT. 

Issued  in  Orlando,  Florida.  Januaiy  13, 
1993. 

John  W.  Reynolds,  Jr., 
Asaistant  Manager,  Orlando  Airports  District 
Office. 

[PR  Doc  93-2236  Piled  1-20-93:  a-45  am) 
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TrwMpoil  Airplarw  and  EngiiM 
Subcoiim>m«  of  ttw  Avtallon 
Rulwrwklng  AxMtcr/  CowmKt— ; 


Transport  Airplane  and  Engine 
Subcommittee  of  the  Aviation 
Rulemaking  Advisory  Committee. 

DATES:  The  meeting  will  be  held  on 
February  17, 1993  at  8  a.m.  Arrange  for 
oral  Presentation  by  February  3, 1993. 
ADORCSSa:  The  meeting  will  be  h^  hi 
the  McDonnell  Room,  McDcmnell* 
Douglas  Corp.,  suite  1200. 1735 
Jefinrson-Davis  Highway,  Arlington,  VA 
22202. 

FOR  FURTNER  MFORMAT10N  CONTACT: 
Ms.  Kathy  Ball,  Aircraft  Certificatian 
Service  (AIR-1),  800  Independence 
Avenue,  SVi.,  Washington,  DC  20591, 
telephone  (202)  267-8235. 
SUPPLBIBfrARy  MRMWATION:  Pursuant 
to  section  10(aX2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C  App.  11),  notice  is  hereby 
given  of  a  meeting  oS  the  Transpnirt 
Airplane  and  En^ne  Subcommittee  to 
be  held  on  February  17, 1993,  in  the 
McDonnell  Roc«n,  McDonnell-Douglas 
Corp.,  suite  1200, 1735  JeRiarson-Davis 
Highway.  Arlington,  VA  22202.  The 
agenda  for  the  meeting  will  include: 

•  Opeoing  Remarks 

•  Review  of  Action  Items 

•  Reports  ofworidnggRnqis 

•  Discussion  of  hannonizatioa  and  working 
group  scliedules 

•  Status  of  hamiOQization  acUvities  and 
organization  of  working  groups 

Attendance  is  open  to  the  interested 
public  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  February  3, 1993,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  25  copies  to  the  Executive 
Director,  or  by  Ivinging  the  copies  to 
him  at  the  meeting.  Arrangements  may 
be  made  by  conta^ii^  the  person  listed 
under  the  heading  FOR  FURTNER 
INFORMATION  CONTACT. 

Issued  in  Waddngton,  DC,  on  January  25, 
1993. 

William ).  StdHvan. 

Executive  Director,  Tmnsport  Airplane  and 
Engine  Subcommittee,  Aviation  Bulematdng 
Advisory  Committee. 

[FR  Doc.  93-2237  Filed  1-29-93:  »AS  am] 
BiuMa  COOC  4ate-is-H 


AGENCY:  Federal  Aviation 
Administration  (FAA),  DO! . 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administratioii 


National  HighwRy  Traffic  Satoty 
Admlnlatratlon 

[Docket  Na  92-60;  Notlea  2) 

DatarminaUon  That  Nonconforming 
1991  Marcadaa  Bam  5008E  Paaaangar 

Car*  Art  ENglbla  for  Importation 

AOBKY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 


ACTION:  Notice  of  determination  by 
NHTSA  that  nonconforming  1991 
Mercedes-Benz  500SE  passmiger  cars 
are  ehgible  for  importation. 

summary:  This  notice  announces  the 
determination  by  NHTSA  that  1991 
Mercedes-Benz  500SE  passenger  cars 
not  originally  manufacKired  to  comply 
with  all  applicable  Federal  motor 
vdiicle  safety  standards  are  eligible  fbr 
importation  into  the  United  States 
because  they  are  substantially  similar  to 
a  vehicle  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  certified  by  its  manufacturer 
as  complying  with  the  safety  standards 
(the  1991  Mercedes-Benz  3Q0SE),  and 
they  are  capable  of  being  readily 
modified  to  conform  to  the  standmtls. 
DATE:  The  determination  is  effective  as 
of  the  date  of  its  publication  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT. 
Ted  Bayler,  OfHce  of  Vehicle  Safety 
CompUance,  NHTSA  (202-386-5306). 

SUPPLEMBTTARY  MFORMATION: 

Background 

Under  section  108(c)(3KAXi)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act),  15  U.S.C 
1397(cK3)(A)(i),  a  motor  vehicle  that 
was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motw 
vehicle  safety  standards  must  be  refused 
admission  into  the  United  States  on  and 
after  January  31, 1990,  unleaa  NHTSA 
has  determined  that  the  motor  vriiicle  is 
substantially  similar  to  a  moiot  v^iicle 
originally  manufectured  for  importatioa 
into  and  sale  in  the  United  States, 
certified  under  section  114  of  the  Act. 
and  of  the  same  model  year  aa  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  modified  to  conform  to  all 
applicable  Federal  motor  vehicle  safisty 
standards. 

Petitions  fot  eligibility  detenninations 
may  be  submitted  by  either 
manufactiu^rs  or  importers  who  have 
registered  with  NHTSA  pursuant  to  49 
CFR  part  592.  As  specified  in  49  CFR 
593.7,  NHTSA  pn^Uabaa  notice  in  the 
Federal  Register  of  each  petition  that  ft 
receives,  and  affords  interested  persons 
an  opportunity  to  comment  on  the 
petition.  At  the  close  of  the  comment 
period,  NHTSA  determines,  on  the  basis 
of  the  petition  and  any  comments  that 
it  has  received,  whether  the  vehicle  la 
eligible  for  importatioo.  The  agency 
then  publishes  this  determination  in  the 
Federal  Regiater. 

Champagne  Imports  Inc.  of  Lansdale, 
Pennsylvania  (Registered  Importer  No. 
R-90-009)  petitioned  NHTSA  to 
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determine  whether  1991  Mercedes-Benz 
500SE  passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  October  30. 1992  (57  PR  49213)  to 
afford  an  opportiinity  for  public 
comment  The  reader  is  referred  to  that 
notice  for  a  thorough  description  of  the 
petition.  No  comments  were  received  in 
response  to  the  notice.  Based  on  its 
review  of  the  information  submitted  by 
the  petitioner,  NHTSA  has  determined 
to  grant  the  petition. 

Vehicle  Eligibility  Number  for  Sub|ect 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  determination  must 
Indicate  on  the  form  HS-7 
accompanying  entry  the  appropriate 
vehicle  eligibility  number  indicating 
that  the  vehicle  is  eligible  for  entry.  VSP 
26  is  the  vehicle  eligibility  number 
assigned  to  vehicles  admissible  imder 
this  notice  of  final  determination. 

Final  Determination 

Accordingly,  on  the  basis  of  the 
foregoing.  NHTSA  hereby  determines 
that  a  1991  Mercedes-Benz  500SE 
(Model  ID  140.050)  is  substantially 
similar  to  a  1991  Mercedes-Benz  300SE 
(Model  ID  126.024)  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  certified 
under  section  114  of  the  National  Traffic 
and  Motor  Vehicle  Safety  Act,  and  is 
capable  of  being  readily  modified  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Anthority:  15  U.S.Q  1397(cK3KAXi)(I)  and 
(CKU);  49  CFR  593.8;  delegaHons  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on  January  27, 1993. 
William  A.  Boehly, 

Associate  Administrator  for  Enforcement. 
(FR  Doc  93-2279  Filed  l-2»-93;  8:45  amj 
■LUNQ  COOC  4«1I>-I»-M 


DEPARTMENT  OF  THE  TREASURY 
Racal  Service 

Surety  Companiee  Acceptable  on 
Federal  Bonds;  Uquldatlon  of  MCA 
Insurance  Co. 

MCA  Insurance  Company,  an 
Oklahoma  Corporation,  formerly  held  a 
Certificate  of  Authority  as  an  acceptable 
surety  on  Federal  bonds  and  was  last 
listed  as  such  at  57  FR  29380,  July  1, 
1992.  The  Company's  authority  was 
suspended  by  the  Department  of  the 
Treasury  effective  October  22, 1992.  The 
suspension  notice  was  published  in  the 
FederaJ  Register  of  October  30, 1992, 
pages  49214  and  49215.  The  Company 


was  subsequently  terminated  by  the 
Department  of  the  Treasury  effoctive 
December  15, 1992.  Notice  of  the 
termination  is  being  published 
elsewhere  in  this  issue  of  the  Federal 
Ragittar. 

On,  October  23, 1992,  npoa  a  petition 
by  the  Insurance  Commissioner  of  the 
State  of  Oklahoma,  the  District  Court  of 
the  State  of  Oklahoma,  issued  an  Order 
of  Liquidation  with  respect  to  MCA 
Insurance  Company.  K^.  Catherine  J. 
Weatherford.  the  Insurance 
Commissioner  of  the  State  of  Oklahoma, 
was  appointed  as  Receiver  of  the 
company.  In  addition,  on  October  26. 
1992.  upon  petition  by  th?  Insurance 
Commissioner  of  the  State  of  Florida, 
the  Circuit  Court  of  the  Second  Judicial 
Circuit,  in  and  for  Leon  County.  Florida, 
issued  an  Order  of  Liquidation  with 
respect  to  MCA  Insurance  Company. 
Mr.  Tom  Gallagher,  the  Insurance 
Commissioner  of  the  State  of  Florida, 
was  appointed  as  the  Andlliary 
Liqmdator  of  the  Company.  According 
to  the  State  of  Florida  Order  of 
Liquidation,  all  persons  having  claims 
against  MCA  Insurance  Company  must 
file  their  claims  with  the  Ancilliary 
Receiver,  by  April  26, 1993,  or  be  barred 
from  sharing  in  the  distribution  of 
assets.  According  to  the  State  of 
Oklahoma  Order  of  Liquidation,  all 
persons  having  claims  against  MCA 
Insurance  Company  must  file  their 
claims  with  the  Receiver  by  October  23, 
1993. 

All  claims  must  be  filed  in  writing 
and  shall  set  forth  the  amount  of  the 
claim,  the  fects  upon  which  the  claim  is 
based,  any  pricuities  asserted,  and  any 
other  pertinent  facts  to  substantiate  the 
claim.  It  is  recommended  that  Federal 
Agency  claimants  asserting  priority 
status  under  31  U.S.C.  3713  who  have 
not  yet  filed  their  claim,  do  so  in 
writing,  to:  Department  of  Justice,  Qvil 
Division,  Commercial  Litigation  Branch, 
P.O.  Box  875,  Ben  Franklin  SUtion, 
Washington,  DC  20044-0875.  Attn:  Ms. 
Sandra  P.  Spooner,  Deputy  Director. 

The  above  office  will  be  consolidating 
any  and  all  claims  against  MCA 
Insurance  Company,  on  behalf  of  the 
United  States  Government  Any 
questions  concerning  filing  of  claims 
may  be  directed  to  Ms.  Spooner  at  (202/ 
FTS)  724-7194. 

Questions  concerning  this  notice  may 
be  directed  to  the  Department  of  the 
Treasury,  Financial  Management 
Service,  Funds  Management  Division, 
Surety  Bond  Branch,  Washington,  DC 
20227,  Telephone  (202/FTS)  874-6905. 


Dated:  January  2S,  1993 
Oiariai  F.  Schwas  m. 
Director.  Funds  Management  Division, 
Financial  Managmnent  Service. 
[FR  Doc  93-2203  FUed  1-29-93;  8:45  am] 
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[Dept  Cke.  570, 1992— Rev.,  Supp.  No.  q 

Suiaty  Companiea  Aeceptabie  on 
Federal  Bonda  Termination  of 
AuttK>rtty:  MCA  Inaurance  Co. 

Notice  is  hereby  given  that  the 
Certificate  of  Authority  issued  by  the 
Treasury  to  MCA  Insurance  Company, 
Newark,  New  Jersey,  an  Oklahoma 
Corporation,  under  the  United  States 
Code,  Titie  31,  Sections  9304-9308,  to 
qualify  as  an  acceptable  sivety  on 
Federal  bonds  was  terminated  effective 
December  15. 1992. 

MCA  Insurance  Company  was  listed 
as  an  acceptable  surety  on  Federal 
bonds  at  57  FR  29380,  July  1, 1992,  and 
had  its  Treasury  authority  suspended 
effective  October  22, 1992,  at  57  FR 
49214.  October  30, 1992.  An  Order  of 
Liquidation  of  the  Company  was  issued 
by  Oklahoma  on  October  23, 1992.  A 
notice  of  the  Liquidation  is  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

With  respect  to  any  bonds  ciurentiy 
in  force  with  MCA  Insurance  Company, 
bond-approving  officers  should  secure 
new  bonds  with  acceptable  sureties. 

Questions  concerning  this  notice  may 
be  directed  to  the  Department  of  the 
Treasury,  Financial  Management 
Service,  Funds  Management  Division. 
Surety  Bond  Branch.  Washington,  DC 
20227,  telephone  (202)  874-6696. 

Dated:  January  25, 1993. 
Diane  E.  dark. 

Assistant  Commissioner,  Financial 
Information,  Financial  Management  Service. 
(FR  Doc  93-2204  Filed  1-29-93;  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee;  Public 
Commento  on  U.S.  Negotlatlona  With 
ttte  Republic  of  Poland  To  Participate 
in  the  Eatabliahment  of  a  Schedule  of 
Tariff  Conceaaiona  In  the  Context  of 
the  Renegotiation  of  Poland'a  Terma  of 
Acceaaion  to  the  Geneial  Agreement 
on  Tariffa  and  Trade  (GATT) 

AGENCY:  Office  of  tiie  United  States 
Trade  Representative. 
ACTKM:  Notice  and  request  for 
comments. 
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SUMMARY:  Notice  is  hereby  given  that 
the  Trade  Policy  Staff  Committee 
(TPSC)  is  requesting  written  comments 
on  Poland's  intent  to  establish  a  GATT 
schedule  of  tariff  concessions  in  the 
context  of  the  renegotiation  of  its 
Protocol  of  Accession.  Comments 
received  will  be  considered  by  the 
Executive  Branch  in  developing  the  U.S. 
position  and  objectives  for  the  bilateral 
negotiations  concerning  the  tariff  and 
non>tariff  measiire  commitments  to  be 
negotiated  in  Poland's  Schedule  of 
Concessions. 

DATES:  Public  comments  are  due  by  12 
noon.  February  19, 1993. 

AOOnESSES:  Office  of  the  U.S.  Trade 
Representative,  600  17th  Street,  NW., 
Washington,  DC  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cedlia  Leahy  Klein.  Director  for  GATT 
Afiiairs  (202-395-3063),  or  Catherine 
Novelli,  Director  for  Eastern  Europe  and 
Independent  States  (202-395-3074), 
Office  of  the  U.S.  Trade  Representative, 
600  17th  Street.  NW.,  Washington,  DC 
20506. 

SUPPUMENTARY  INFORMATION: 

1.  Written  Comments 

The  Chairman  of  theTrade  Policy 
Staff  Committee  invites  written  public 
comments  on  issues  that  will  be 
addressed  during  bilateral  negotiations 
to  estabUsh  Poland's  GATT  Schedule  of 
bound  tariff  concessions.  The 
Committee  is  particularly  interested  in 
tariff  items  of  specific  interest  to  U.S. 
exporters  to  Poland  and  on  the 
experiences  of  U.S.  firms  in  trading  with 
Poland.  Information  provided  on 
products  subject  to  these  negotiations 
should  include  Poland's  import  tariff 
classification  number. 

Persons  wishing  to  submit  comments 
should  provide  a  written  statement,  in 
twenty  copies,  by  noon,  Friday, 
February  12, 1993,  to  Carolyn  Frank. 
TPSC  Secretary,  Office  of  the  U.S.  Trade 
Representative,  room  414,  600  17th 
Street,  NW.,  Washington,  DC  20506. 
Non-confidential  information  received 
will  be  available  for  public  inspection 
by  appointment,  in  the  USTR  Reading 
Room,  600  17th  Street,  NW.,  room  101, 
Washington  EX3,  Monday  through 
Friday,  10  a.m.  to  12  noon  and  1  p.m. 
to  4  p.m.  For  an  appointment,  call 
Brenda  Webb  on  202-395-6186. 
Business  confidential  information  will 
be  subject  to  the  requirements  of  19  CFR 
2003.6.  Any  business  confidential 
material  must  be  clearly  marked  as  such 
on  the  cover  page  (or  letter)  and 
succeeding  pages,  and  must  be 
accompanied  by  a  non-confidential 
summary  thereof. 


2.  Background 

On  January  15, 1990.  the  Republic  of 
Poland  informed  the  GATT  Contracting 
Parties  of  its  desire  to  renegotiate  the 
accession  Protocol  established  on  June 
13, 1967,  and  to  establish  a  tariff-based 
schedule  of  concessions  to  replace  the 
original  non-tariff  provisions  of 
Schedule  LXV.  These  provisions  and  a 
special  Protocol  were  established  for 
Poland  in  1967  to  protect  GATT 
contracting  parties  from  the  unbalanced 
trade  effects  of  Poland's  non-market 
economic  regime.  In  addition,  and  in 
lieu  of  tariff  commitments  that  would 
have  little  meaning  under  the  economic 
and  trade  regime  existing  at  the  time  of 
Poland's  accession,  Poland  established  a 
GATT  Schedule  of  Concessions  that 
bound  Poland  to  fixed  yearly  increases 
in  imports  from  GATT  contracting 
parties. 

Based  on  its  ongoing  efforts  to  reform 
its  economic  and  trade  regime  to 
eliminate  the  non-market,  centrally 
planned  economic  system  that  made 
these  types  of  Protocol  and  GATT 
Schedule  necessary,  Poland  now  seeks 
to  establish  terms  of  GATT  participation 
similar  to  those  negotiated  with  otner 
contracting  parties,  including  a  normal 
GATT  schedule  of  tariff  concessions. 
Poland  established  a  comprehensive 
applied  tariff  regime  based  on  the 
Harmonized  System  of  tariff 
nomenclature  in  1988,  but  progressivelv 
suspended  the  application  of  tariffs  and 
other  border  measures  to  accelerate  the 
process  of  economic  Uberalization. 

After  freeing  prices,  and  with 
increased  competition  from  Western 
imports  and  the  sharp  decline  in 
commerce  among  the  former  members 
of  the  Council  of  Mutual  Economic 
Assistance  in  1990,  however,  Poland 
signaled  that  it  would  need  to 
"restructure"  its  tariff  regime  to  include 
higher  tariffs  and  other  barriers.  On 
August  1, 1991,  Poland  established  a 
new  tariff  schedule  including  sharply 
higher  tariff  rates  on  most  imports.  By 
February  1992.  remaining  tariff 
suspensions  had  been  revoked.  In  early 
1993  Ucensing  requirements  were 
introduced  for  imports  of  certain  dairy 
and  poultry  products.  Poland,  in 
consultation  with  the  IMF.  has  also 
applied  a  6  percent  tax  surcharge  on 
imports  for  fiscal  and  balance  of 
payments  purposes.  The  Polish 
government  is  also  considering 
establishing  variable  levies  on  certain 
agricultural  imports  to  protect  domestic 
production. 

As  Poland  restructured  its  tariff 
regime  at  a  higher  level,  it  also 
negotiated  a  broad  agreement  covering 
economic,  cultural,  political,  and  trade 


relations  with  the  European 
Communities  (EC).  Part  of  this 
agreement  is  a  free  trade  arrangement 
which  eliminates  most  tarifb  on  non- 
agricidtural  trade  between  Poland  and 
the  EC  over  a  ten  year  period,  Mrith 
Polish  access  to  the  EC  market  to  be 
improved  in  advance  of  similar  Polish 
Uberalization.  On  March  1, 1992,  Poland 
eliminated  tarifb  on  imports  from  the 
EC  for  over  onenquarter  of  its  non- 
agriciUtural  tariff  lines  and  est^lished  ■ 
fixed  margin  of  preference  for  the  EC  on 
many  agricultural  products.  A  large 
portion  of  U.S.  exports  to  Poland, 
therefore,  are  subject  to  tariBs  that  are 
up  to  20  percentage  points  higher  than 
those  applied  to  im{>orts  from  EC 
coimtries.  Further  tariff  reductions  for 
imports  from  the  EC  will  be  phased-in 
over  the  ten-year  period.  Poland  has 
also  concluded  free  trade  agreements 
with  EFTA,  and  with  Hungary,  the 
Czech  Republic,  and  Slovakia  covering 
non-agricultural  trade.  Ultimately,  the 
great  majority  of  Poland's  non- 
agricultural  imports  will  be  governed  by 
these  free  trade  agreements.  Exports  to 
Poland  from  the  United  States  and 
Poland's  other  non-preferential  trading 
partners,  however,  will  continue  to  be 
subject  to  import  tariffs  and  other  border 
restrictions. 

As  part  of  the  process  of  renegotiation 
of  its  GATT  Protocol,  Poland  initiated 
negotiations  with  interested  GATT 
members  to  formulate  a  schedule  of 
tariff  concessions  that  will  become  part 
of  its  new  Protocol,  attached  to  the  text 
of  the  General  Agreement.  Tariff 
concessions  granted  in  such 
negotiations  normally  consist  of  tariff 
reductions  and  a  commitment  to  "bind" 
these  reductions,  i.e.,  not  to  increase 
tari%  above  the  negotiated  levels 
without  offering  appropriate 
compensatory  tariff  concessions  on 
other  items,  "rhe  rates  of  duty  agreed 
with  Poland  in  these  negotiatioiu  will 
be  applied  to  the  trade  of  all  of  Poland's 
non-preferential  trading  partners,  i.e., 
those  that  are  subject  to  Most  Favored 
Nation  treatment. 

The  TPSC  requested  written 
comments  on  Poland's  tariff  and 
Protocol  negotiations  in  Jime  1991,  and 
is  now  requesting  additional  and 
updated  comments  concerning  the 
estabUshment  of  Poland's  GATT 
schedule  of  tariff  concessions  to  address 
the  changed  drciunstances  that  have 
developed  in  the  intervening  period  that 
may  have  affected  U.S.  exporters. 

Aothority.  15  CFR  2002.2 
Frederick  L.  Montgomery, 

C3iairman.  Trade  Policy  Staff  Committee. 
(FR  Doc  03-2202  Piled  1-29-93;  8:45  am] 
MLLMQ  COM  »ta»-ei-M 
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G«n«raMzMl  Syatwn  of  I 
hifufnwUon  on  bnpocts  DurinQ  Rrat  10 
Monllw  of  1M2;  USITC  Advloo  in  tfw 
1M2  QSP  Annual  Ravtow,  Opportunity 
fof  PubNc  Contnwnl 

AQdCY:  Office  of  the  United  States 
Trade  Repreflentatlve. 
ACTION:  Notice. 

summary:  This  notice  informs  the  public 
of  certain  imp>ort  statistics  for  the  period 
from  January  through  October  1992  and 
affords  the  public  an  opportunity  to 
comment  on  certain  discretionary 
dedsiona  the  President  may  make  with 
respect  to  the  Generalited  System  of 
Preferences  (CSP)  program.  These 
decisions  concern:  (1)  The  GSP 
"competitiYe  need"  limits  set  forth  in 
section  504(c)  of  the  Trade  Act  of  1974. 
as  amended  (the  "1974  Act")  (19  U.S.C 
2464(c)):  (2)  the  "de  minimis  waiver" 
authority  set  forth  in  section  504(d)(2)  of 
the  1974  Act;  and  (3)  the  redeslgnation 
authority  set  forth  in  section  504(c)(3)  of 
the  1974  Act  This  notice  also 
■nnouiK»s  an  opportimity  for  public 
comment  on  the  USTFC  advice  rendered 
in  the  1992  GSP  Annual  Review. 
Presidential  dedsions  concerning  the 
application  of  competitive  need  limits 
and  other  product-related  decisions 
stemming  from  the  1992  Annual  Review 
are  expected  to  be  aimounced  in  April, 
and  implemented  on  July  1, 1993. 
FOR  FURTHER  »4F0RMATI0N  CONTACT:  GSP 
Subconmiittee.  Office  of  the  United 
States  Trade  Representative.  600  17th 
Street,  NW^  room  517,  Washington.  DC 
20506.  The  telephone  number  is  (202) 
395-6971. 

flUPPLBMENTARY  MPORMATION: 
L  fiwi«|»«iiti»«  Need  Uniits 

Pursuant  to  section  504(c),  any  GSP- 
eligible  beneficiary  country  that 
exported  to  the  United  States  during  the 
most  recent  calendar  year  a  quantity  of 
any  one  GSP  eligible  article  in  excess  of 
(1)  $25  million  indexed  to  the  nominal 
growth  of  U.S.  Grots  National  product 
(GNP)  since  1974,  or  (2)  50  percent  of 
the  value  of  total  U.S.  imports  of  the 
article,  is  to  be  removed  ntun  GSP 
eligibility  with  respect  to  that  article  not 
later  than  July  1  of  the  next  calendar 
year.  The  preliminary  estimate  of  this 
dollar  limit,  subject  to  revision,  is 
$100388.494  for  calendar  year  1992. 

n.  Kadvced  Coapadtive  Need  Ltoiita 

Pursuant  to  section  S02(cM2)  of  the 
1974  Act.  a  general  review  of  the  GSP 
was  initiated  in  1985  and  the  results  of 
the  review  were  announced  on  January 
2. 1967  (52  FR  389).  The  purpose  of  the 
general  review  was  to  determine 
whether  beneficiary  countries  had 


become  sufficiently  competitive  in  GSP- 
eligible  products,  on  a  im>duct  and 
country  specific  basis.  For  beneficiaries 
found  to  be  sufficiently  competitive 
with  respect  to  a  product,  the 
percentage  competitive  need  limit  was 
reduced  to  25  pocent  and  the  dollar 
limit  was  reduced  to  $25  million, 
indexed  to  the  nominal  gro%vth  of  U.S. 
GNP  since  1984.  The  preliminary 
estimate  of  this  dollar  Umit.  subject  to 
revision,  is  $39,936,604  for  calendar 
year  1992. 

nL  DiacretioBary  DadakNis 

A.  De  Minimis  Waivers 

Sactioo  504(dX2)  of  the  1974  Act 
permits  the  Praaident  to  disregard  the  50 
percent  "competitive  need"  limit  with 
respect  to  any  eligible  article  if  the  value 
of  total  imports  of  the  article  during  the 
most  recent  calendar  year  did  not 
exceed  $5  million,  indexed  to  the 
nominal  growth  of  U.S.  GNP  since  1979. 
The  preliminary  estimate  of  the  de 
minimis  level,  subject  to  revision,  is 
$11,743,692  for  calendar  year  1992. 

B.  Redesignation  of  Eligible  Articles 

If  a  coimtry  is  no  longer  a  beneficiary 
developing  coimtry  with  respect  to  an 
eligible  article  because  impcnrts 
exceeded  the  competitive  need  limits  in 
a  prior  year.  th«i.  pursuant  to  section 
504(c)(5)  of  the  1974  Act,  the  President 
may  redesignate  the  benefldaiy 
developing  country  with  respect  to  the 
eligible  artide  if  imparts  do  not  exceed 
the  competitive  need  limits  in  a 
subsequent  jrear. 

IV.  Implem— tatioB  of  Conqietitive 
Need  Limita,  Waivnn,  and 
RedesignatioDS 

A  proclamation  will  be  issued  to  be 
effective  July  1, 1993,  making  the 
adjustments  to  the  list  of  eligible  articles 
that  are  required  by  section  504(c)  of  the 
1974  Act  and  announcing  the 
discretionary  dedsicns  referred  to  in 
this  notice,  on  the  basis  of  official  data 
covering  all  of  calendar  year  1992. 

It  should  be  emphasixed  that  the 
infbrmatian  set  forth  below  coven  only 
the  first  10  months  of  1992.  Partial  year 
data  is  being  published  now  to  provide 
the  maxinmrn  possible  advance 
indicatioo  of  adjustments  that  may  be 
made  to  meet  tlM  requirements  ol 
section  504(c)  of  the  1974  Act  and  to 
afford  the  eerliest  opportunity  tat 
comment  on  the  possible  discretionary 
decisions. 

List  I  below  shows  spedfic  GSP- 
eligible  artides  for  benefidariee  which 
have  already  exceeded  estimated 
competitive  need  limitatians  (La.,  a 
bendidaiy  supplied  over  $100,398,494 


or  $39,936,604  in  the  case  where  a 
beneficiary  has  been  found  suffidently 
competitive  in  the  produd,  during 
January-Odober,  1992)  or  have  been 
graduated  &t>m  the  GSP  in  early  years 
pursuant  to  the  President's  discretionary 
authority. 

List  n  below  shows  boiefidaries 
which  are  approaching  the  competitive 
need  limitations  (i.e.,  a  benefidarv 
accoimted  for  over  42  percent  of  the 
value  of  total  U.S.  impiorts  and/or  over 
$83.7  millioo  or  in  the  case  where  a 
benefidary  has  been  found  suffidently 
competitive,  over  21  percent  and/or 
$33.3  million  during  January-Odober 
1992). 

List  in  below  shows  beneficiaries 
which,  despite  accounting  for  more  than 
50  percent  (or  25  percent  in  the  case  of 
a  beneficiary  foimd  suffidently 
competitive  in  a  produd)  of  the  value  of 
total  U.S.  imports  of  an  artide,  may  be 
eligible  to  receive  GSP  benefits  through 
the  de  minimis  waiver  (i.e.,  where  a 
benefidary  accounted  for  more  than  the 
applicable  percentage  limit  but  the 
value  of  total  U.S.  imports  of  the  item 
was  less  than  $11,743,692  during 
January-Odober  1992). 

List  rv  below  shows  artides  from 
beneficiaries  which  are  currenUy 
ineligible  iat  GSP  duty-free  treatment 
but  which  may  be  eligible  for 
redesignation  to  GSP  status  piumiant  to 
the  President's  discretionary  authority 
(i.e.,  a  benefidary  accounted  for  less 
than  50  percent,  or  25  percent  in  the 
case  of  produ€:ts  fat  which  it  was  found 
suffidently  competitive,  of  the  value  of 
U.S.  imports  and  the  value  of  U.S. 
imports  of  the  artide  frt>m  the 
beoefidary  developing  coxmtry  was  less 
than  the  applicable  dollar  limit  during 
January-Odober  1992).  This  list  does 
not  induda  artides  frrim  India  which  do 
not  receive  GSP  treatment  as  a  result  of 
Presidential  Proclamations  6425  of 
April  29. 1992  (57  FR  19067),  6446  of 
June  15, 1992  (57  FR  26969)  or  6447  of 
June  15, 1992  (57  FR  26981). 

V.  Notice  of  Opportuaity  for  Public 
Comment  on  tlM  USrrC  Advice 
Rendered  in  the  1902  GSP  Annual 
Review 

On  August  21. 1992.  USTR 
aimounced  which  produd  and  countnr 
practice  petitions  were  being  accepted 
for  further  review  in  the  1992  GSP 
Annual  Review  (57  FR  38068).  In  that 
notice,  it  was  nctod  that  USTR  wrould 
seek  advice  from  the  USTTC  an  the 
probable  economic  effed  of  the 
modification  of  the  list  of  artides 
eligible  for  GSP  on  industries  producing 
like  or  directly  competitive  aitidaa  and 
on  consumers. 
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The  report  containing  the  public 
version  of  the  USITC  advice  is  entitled 
President's  List  of  Articles  Which  May 
Be  Designated  or  Modified  as  Eligible 
Articles  for  Purposes  of  the  U.S. 
Generalized  System  of  Preferences, 
Report  to  the  President  on  hivestigation 
Nos.  TA-131-19,  503(a)-24,  and  332- 
331.  USITC  Publication  2582  (December 
1992)  (hereinafter  USITC  Publication 
2582).  USITC  Publication  2582  is 
available  from  the  USITC  by  calling  the 
Office  of  the  Secretary  of  the  USITC  at 
(202)  205-1806.  USITC  Publication 
2582  is  also  available  for  review  by 
appointment  with  the  USTR  Public 
Reading  Room.  The  USTR  Public 
Reading  Room  is  located  at  600  17th 
Street.  NW.,  room  101,  Washington.  DC 
20506.  Appointments  may  be  made 
from  10  a.m.  to  noon  and  1  p.m.  to  4 
p.m.  by  calling  (202)  395-6186. 

VI.  Public  Comments 

All  written  comments  with  regard  to 
the  decisions  simunarized  above  and  the 
USITC  report  should  be  addressed  to: 


GSP  Subcommittee,  Office  of  the  U.S. 
Trade  Representative,  600  17th  Street, 
NW.,  room  517,  Washington,  DC  20506. 
All  submissions  must  be  in  English  and 
should  conform  to  the  infonnatLcm 
requirements  of  15  CFR  part  2007. 
Furthermore,  each  party  providing 
comments  should  indicate  on  the  first 
page  of  the  submission  its  name,  the 
relevant  Harmonized  Tariff  Schedule 
8ubheading(8),  the  beneficiary  country 
or  territory  of  interest,  and  the  type  of 
action  (i.e.  the  use  of  the  President's  de 
minimis  waiver  authority,  etc.)  in  which 
the  party  is  interested. 

A  party  must  provide  fourteen  copies 
of  its  statement  which  must  be  received 
by  the  Chairman  of  the  GSP 
Subcommittee  no  later  than  5  p.m., 
Tuesday,  February  16.  Comments 
received  after  the  deadline  will  not  be 
accepted.  If  the  comments  contain 
business  confidential  information, 
fourteen  copies  of  a  non-confidential 
version  must  also  be  submitted.  A 
justification  as  to  why  the  information 
contained  in  the  submission  should  be 


treated  confidentially  must  be  included 
in  the  submission.  In  addition,  the 
submissions  containing  confidential 
information  should  be  clearly  marked 
"confidential"  at  the  top  and  bottom  of 
each  page  of  the  submission,  the  version 
that  does  not  contain  confidential 
information  should  also  be  clearly 
marked,  at  the  top  and  bottom  of  each 
page,  "public  version"  or  "non- 
confidential". 

Written  comments  submitted  in 
connection  with  these  decisions,  except 
for  information  granted  "business 
confidential"  status  pursuant  to  15  CFR 
2007.7,  will  be  available  for  public 
inspection  shortly  after  the  filing 
deadline  by  appointment  only  with  the 
staff  of  the  USTR  Public  Reading  Room. 
Other  requests  and  questions  should  be 
directed  to  the  GSP  Information  Center 
at  USTR  by  calling  (202)  395-6971. 
Frederick  L  Montgomwy, 
Chairman,  Trade  Policy  Staff  Committee. 
MUMO  COM  S1S0-0t-M 
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:  COUNTRIES  GRADUATED  OR  EXCEEDING  COMPETITIVE  NEED  LIMITS 
1992  U.S.  IMPORTS  -  JAMUARY  THROUGH  OCTOBER 


G 

G  D 
G 

* 

C  D 
C  0 


FLAGS   BTSUS        PARTNER 

*  R  0603.10.70  ColoBbia 

*  2203.00.00  Mexico 

282S.90.15  Brazil 

2827.59.05  IsraaX 

2903.40.00  Israel ,. . . . 

2918.90.30  Bahaoaa 

2933.40.10  Israel 

4015.11.00  Malaysia 

4017.00.00  Malaysia 

4412.11.20  Indonesia 

6210.10.20  Mexico 

6406.10.65  Doainican  Republic. 

7113.19.50  Israel 

7113.19.50  Thailand 

7202.21.10  Brazil 

7307.91.50  Brazil 

7321.11.30  Mexico 

7323.94.00  Mexico 

7604.10.30  Venezuela 

7605.11.00  Venezuela 

7605.21.00  Venezuela >  . 

*  8407.34.20  Mexico 

*  R  8409.91.91  Mexico 

*  R  8415.82.00  Mexico 

*  R  8415.90.00  Mexico 

*  R  8428.90.00  Mexico 

8471.92.40  Malaysia 

*  8501.40.40. Mexico 

2      8507.30.00  Mexico 

2      8517.10.00  Thailand 

*  8521.10.00  Thailand 

2     8521.10.00  Malaysia 

8521.10.00  Indonesia 

*  R  8523.11.00  Mexico 

2     8527.11.60  Malaysia 

*  8527.21.10  Mexico 

*  R  8527.21.10  Brazil 

*  8536.50.00  Mexico 

*  .  8544.51.80  Mexico 

*  8708.21.00  Mexico 

2  8708.29.00  Mexico 

*  8802.30.00  Brazil 

2  9032.89.60  Mexico 

G  9401.90.40  Croatia 

G  9401.90.40  Slovenia 

*  R  9403.60.80  Thailand 


IMPORTS   SHARE 


96,819,445 

126,284,657 

10,293,459 

1,881,906 

19,113 

340,930,603 

1,920,329 

191,371,791 

89,581 

211,495,587 

106,091,212 

128,964,815 

169,001,106 

138,427,366 

639,907 

2,606,936 

137,786,899 

7,109,159 

72,000 

61,206 

3,255,723 

312,387,577 

84,908,394 

41,379,971 

86,428,023 

70,168,125 

109,884,640 

171,448,283 

107,765,155 

106,919,128 

252,091,803 

349,409,602 

109,490,878 

51,327,278 

193,249,167 

144,692,269 

44,235,528 

257,960,444 

198,234,337 

589,242,434 

122,173,528 

108,604,532 

111,731,107 

643,626 

89,730 

43,629,042 


89.4% 
17.6% 
81.4% 
85.1% 

O.Ot 
79.4% 
55.6% 
72.5% 

3.6% 
74.9% 
95.0% 
58.0% 
12.8% 
10.5% 
26.4% 

7.9% 
93.0% 

9.1% 

2.3% 

1.1% 
18.0% 
19.2% 
10.1% 
39.6% 
34.8% 
27.3% 

3.8% 
86.4% 
33.4% 
13.6% 

9.9% 
13.7% 

4.3% 
25.8% 
31.3% 
18.4% 

5.6% 
32.7% 
52.4% 
82.5% 
10. 4% 

8.3% 
22.0% 

2.1% 

0.3% 

5.4% 


LIST  II  J  COUNTRIES  APPROACHING  COMPETITIVE  NEED  LIMITS 
1992  U.S.  IMPORTS  -  JANUARY  THROUGH  OCTOBER 


FLAGS  HTSUS 


FLAGS:  'G'-Grad;  '»'-Excl  full  yr;  'I'-Excl  Jan/Jun; 
'2'>Excl  Jul/Dec;  'R'-Reduced  Units  apply;  '0'«0a  ain; 
'X'-Reduced  limit  waiver;  'H'-Grad,  Reduced  Unit  would  apply; 
'Z'-Subject  to  reduced  limits,  All  limits  waived. 


0 
0 
D 
0 
D 
0 
D 
0 
D 
0 
0 
0 

D 
0 
0 

D 
0 
0 
D 
D 

0 
0 
D 
0 
D 
D 
D 
D 
0 
D 
0 


0202.30 
0210.20 
0210.90 
0103.77 
0303.77 
0701.90 
0702.00 
0703.20 
0704.10 
0704.20 
0704.90 
0705.11 
0705.19 
0706.90 
0706.90 
0707.00 
0707.00 
0707.00 
0708.10 
0708.10 
0708.10 
0708.20 
0708.90 
0708-.90 
0708.90 
0709.10 
0709.20 
0709.30 
0709.30 
0709.60 
0709.90 
0709.90 
0709.90 
0709.90 
0710.22 
0710.29 
0710.29 
0710.80 
0710.80 
0710.80 
0710.80 
0711.10 
0711.20 
0711.40 
0712.90 
0713.20 
0713.20 
0714.10 
0714.20 
0802.50 
0802.50 


PARTNER 

.20  Costa  Rica 

. 00  Uruguay 

.40  Venezuela 

.00  Mexico 

.00  Chile 

. 10  Jaaaica 

.60  Mexico ;... 

.00  Mexico 

.40  Mexico 

. 00  Mexico 

.20  Mexico 

.40  Mexico 

.40  Mexico 

.20  Mexloo 

. 30  Mexico 

.20  Mexico 

.40  Mexico 

.60  Mexico 

.  20  Guatemala 

.40  Mexico 

.40  Guatemala 

.10  Mexico 

.05  Turkey 

.15  India 

. 30  Ecuador 

. 00  Colombia 

. 10  Peru 

.20  Mexico 

.40  Mexico 

.00  Mexico 

.05  Mexico 

.13  Mttxico 

. 16  Mexico 

.20  Mexico 

. 10  Guatemala 

.05  Turkey 

.30  Dominican  Republic. 

. 50  Hungary 

.65  Guatemala 

.70  Guatemala 

.93  Guatemala 

.00  Israel 

.15  Mexloo 

.00  Mexico 

.65  Israel 

.10  Mexico 

.20  Mexico 

.00  Costa  Rica 

.00  Dominican  Republic. 

.20  Turkey 

. 4  0  turkey 


IMPORTS   SHARE 


154,974 

77.3% 

«,t32,S3S 

84.0% 

75.904 

57.5% 

292,412 

45.5% 

298,741 

53.9% 

55,073 

53.9% 

37,804,233 

98.3% 

11,183,041 

60.0% 

835,403 

93.4% 

s 

3,021,797 

99.1% 

• 

910,783 

31.4% 

8* 

I, 643, 706 

98.6% 

B 

482,273 

90.7% 

■ 

4,137,144 

96.3% 

83,494 

46.4% 

H 

18,350,654 

•  5.6% 

M 

16,117,729 

87.6% 

fl. 

1,694,304 

58.3% 

E~ 

1,270,728 

•  7.6% 

M 

4,223,103 

47.4% 

H 

4,599,903 

51.6% 

^^ 

5,484 

100.0% 

362,785 

77.8% 

< 

169,926 

61.3% 

?. 

175,560 

63.4% 

215,425 

79.1% 

s 

881,189 

47.9% 

3,108,435 

99.0% 

•■ 

5,637,186 

99.5% 

z 

19,245,213 

75.4% 

f 

9,000,023 

86.5% 

1,278,662 

99.8% 

M 

2,746,481 

98.7% 

o 

32,013,734 

97.0% 

14,942 

80.5% 

80,474 

87.8% 

M 

3,432,484 

92.0% 

gt 

5,770 

45.4% 

s 

966,670 

48.7% 

s 

8,006,248 

59.1% 

tf 

1,861,496 

60.2% 

«< 

68,164 

81.2% 

* 

4,800 

61.7% 

S 

369,441 

66.4% 

& 

408,696 

63.3% 

7 

303,360 

63.8% 

e 

4,884,829 

70. •% 

■ 

5,310,161 

94.5% 

vg 

1,231,912 

96.8% 

77,930 

71.9% 

M 

233,247 

60.3% 

! 


LIST  II  I  COUNTRIES  APPROACHING  COKPETITrVE  NEED  LIMITS 
1992  U.S.  IMPORTS  -  JANUARY  THROUGH  OCTOBER 


FLAGS   HTSUS        PARTNER 

*     0804.50.60  Mexico 

0804.50.80  Philippines 

0805.90.00  Jamaica 

0807.10.20  Mexico 

0807.10.30  Mexico... 

0807 .10.60  Israel 

0807.10.70  Mexico 

0807.20.00  Mexico 

0810.10.20  Mexico 

0810.10.40  Mexico 

0810.90.40  Mexico ' 

0811.10.00  Mexico ' 

0811.20.20  Chile 

0811.20.40  Chile 

0811.90.10  Costa  Rica 

0811.90.50  Guatenala 

0811.90.52  Mexico 

0811.90.55  Mexico 

081 1 . 90 . 55  Guatemala 

0813.10.00  Turkey 

:  0813.30.00  Argentina 

0813.40.10  Thailand 

0613. 40. 80  Mexico 

0910.40.30  Janaica 

0910.99.40  Turkey 

1006.30.10  Brazil 

1007.00.00  Mexico 

1102.30.00  Thailand 

1301.90.40  Brazil 

1403.90.40  Mexico 

1515.30.40  India 

1515.60.00  Mexico 

1518.00.40  Mexico 

1519.11.00  Malaysia 

1519.19.20  Malaysia 

1601.00.40  Brazil 

1602.31.00  Israel... 

1602.50.09  Argentina 

1602.50.20  Argentina 

1604.14.50  Thailand 

1604 . IS . 00  Chi le 

1604.16.10  Morocco 

1604.16.30  Morocco 

1605.10.05  Thailand 

1605.10.20  Thailand 

1605.90.05  Thailand 

1605.90.10  Indonesia 

1  1701.11.01  Dominican  Republic. 

2  170\. 11.02  Guatenala 

'd   1701.91.21  Colombia 

D    1701.99.01  Colombia 
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IMPORTS   SHARE 


0 
D 
D 
D 
D 
D 
D 

D  : 

D 

D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
0 
D 
D 
D 

D 
D 

D 
D 

D 
D 


31, 

662, 

077 

97.8% 

381, 

104 

51.0% 

224, 

575 

85.3% 

27, 

663, 

474 

46.1% 

6, 

492, 

579 

71.7% 

23, 

387 

100.0% 

8, 

217, 

176 

29.3% 

3, 

794, 

935 

70.0% 

202, 

034 

92.4% 

9, 

2M, 

436 

91.3% 

16, 

388, 

109 

79.4% 

15, 

355, 

582 

78.5% 

2, 

241, 

941 

57.6% 

344, 

238 

45.1% 

3 

092, 

040 

69.7% 

331, 

813 

46.1% 

240, 

168 

60.3% 

1 

431 

818 

50.3% 

1 

412 

020 

49.6% 

11 

630 

947 

96.9% 

2 

643 

912 

73.9% 

870 

214 

96.8% 

65 

009 

43.4% 

43 

980 

76.2% 

374 

111 

58.9% 

359 

096 

75.5% 

56 

656 

45.6% 

1 

372 

328 

87.0% 

87 

632 

98.1* 

1 

874 

960 

63.1% 

981 

329 

46.0% 

2 

,274 

483 

100.0% 

1 

,247 

643 

54.0% 

1 

,063 

806 

71.8% 

4 

,961 

843 

42.4% 

' 

221 

,400 

78.2% 

1 

,029 

,185 

52.7% 

2 

,022 

,631 

80.3% 

68 

,166 

,818 

86.5% 

400 

,523 

91.8% 

3 

,360 

,855 

65.9% 

7 

,726 

,322 

55.1% 

1 

,121 

,634 

91.1% 

160 

,776 

66.4% 

5 

,998 

,832 

44.0% 

53 

,786 

44.2% 

2 

,100 

,247 

43.4% 

84 

,911 

,658 

18.9% 

57 

,267 

,069 

61.0% 

32 

,990 

60.5% 

1 

,741 

,856 

57.5% 

LIST  II  I  COUNTRIES  APPROACHING  COMPETITIVE  NEED  LIMITS 
1992  U.S.  IMPORTS  -  JANUARY  THROUGH  OCTOBER 


FLAGS   HTSUS 


D 

D 

D  I 

D 

D 

D 

0  1 

D 

D 

D 

D 

0 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 


1702.90. 

1702.90. 

1702.90. 

1703.90. 

1905.90. 

2001.90. 

2004.10. 

2005.80. 

2005.90. 

2005.90. 

2007.99. 

2007.99. 

2007.99. 

2008.30. 

2008.30. 

2008.50. 

2008.99. 

2008.99. 

2008.99. 

2008.99. 

2008.99. 

2008.99. 

2009.30. 

2009.30. 

2104.20. 

2106.90. 

2204.21. 

2208.90. 

2208.90. 

2306.30. 

2401.10 

2401.20 

2401.20 

2402.10 

2515.11 

2530.20 

2603.00 

2607.00 

2620.19 

2620.90 

2811.19 

2824.10 

2825.50 

2825.70 

2826.11 

2827.39 

2827.41 

2827.51 

2827.51 

2827.59 

2827.60 


PARTNER 

35  Belize 

35  Dominican  Republic 

40  Brazil 

30  Lebanon 

90  Mexico. 

39  Mexico 

40  Colombia 

00  Thailand 

55  Mexico 

85  Lebanon 

40  Thailand 

48  Chile 

SO  Brazil 

10  Brazil 

95  Israel. 

20  Argentina 

23  Dominican  Republic. 

35  Thailand 

40  Mexico V'" 

45  Dominican  Republic 
50  Dominican  Republic 
80  Mexico 

10  Mexico 

20  Mexico 

00  Mexico 

11  India 

30  Hungary 

10  Trinidad  and  Tobago. 

50  Mexico 

00  Argentina 

40  Bulgaria 

.20  Dominican  Republic. 

.50  Indonesia 

.80  Dominican  Republic. 

.00  Brazil 

.20  India 

.  00  Indonesia 

.00  Mexico 

.60  Mexico 

.90  Mexico 

.10  Mexico 

.00  Mexico 

.30  Mexico 

.00  Chile ., 

.10  Mexico 

.20  India 

.00  Mexico 

.10  Israel 

.20  Israel 

.50  Israel 

.20  India 

II 


IMPORTS   SHARE 


2,609,980 
2,860,100 
993,360 
31,991 
21,712,874 
30,851,178 
5,705 
5,175,422 
2,602,143 
214,749 
663,942 
87,864 
1,380,186 
65,975 
102,657 
92,951 
414,307 
2,361,524 
2,598,438 
518,222 
499,105 
2,176,942 
414,525 
404,994 
303,310 
2,168 
3,984 
267,499 
2,859,706 
345,346 
81,383,958 
1,440,819 
7,949,937 
17,945,247 
18,114 
12,763 
39,792,700 
1,566,464 
^,998 
735,653 
33,814 
9,163,655 
1,214,216 
2,936,936 
2,683,775 
393,352 
240,912 
1,103,746 
990,382 
1,299,518 
333,405 


47.7% 
52.2% 

74.2% 
69.8% 
63.6% 

74.4% 
80.2% 
95.5% 
51.0% 
42.6% 
87.6% 
42.0% 
22.1% 
70.8% 


I 


LIST  II  :  COUNTRIES  APPROACHING  COMPETITIVE  NEED  LIMITS 
1992  U.S.  IMPORTS  -  JAHUARV  THROUGH  OCTOBER 


FLAGS   HTSUS 


2833.23 
2833.25 
2833.26 
2833.29 
2834.22 
2834.29 
2840.11 
2841.60 
2843.21 
2843.30 
2901.10 
2903.14 
2903.19 
290S.16 
2905.21 
2905.44 
2907.11 
2909.42 
2909.43 
2914.13 
2914.22 
2915.24 
2915.31 
2915.39 
2916.31 
2917.14 
2917.32 
2917.35 
2917.39 
2918.15 
2918.21 
2918.90 
2920.10 
2920.90 
2921.42 
2921.42 
2921.49 
2922.11 
2922.11 
2922.19 
2922.29 
2924.21 
2924.21 
2924.29 
2926.10 
2929.10 
2930.90 
2931.00 
2933.39 
2933.59 
2933.59 


PARTNER 

00  Turkay 

00  Naxico 

00  Haxlco 

50  Mexico 

00  Mexico 

20  Mexico 

00  Turkey 

00  Czechoslovakia. 

00  Mexico 

00  Chile 

30  Mexico 

00  Brazil 

10  Brazil 

00  Mexico 

00  Chile 

00  Mexico 

00  Brazil 

00  Mexico 

00  Mexico 

00  Mexico 

10  Czechoslovakia. 

00  Mexico 

00  Brazil 

50  Mexico 

20  Brazil 

10  Brazil 

00  Brazil 

00  Mexico 

20  Brazil 

10  Israel 

10  Brazil 

30  Mexico 

10  India 

10  Israel 

23  Brazil 

24  Hungary 

30  India 

00  Mexico 

00  Brazil 

50  Bahamas 

25  India 

10  Hungary 

15  Brazil 

02  Hungary 

.00  Israel 

> 15  Argentina 

30  Israel 

,25  Brazil 

27  Israel 

10  Venezuela 

18  Israel 
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IMPORTS   SHARE 


57,000 

3,223,196 

1,477,319 

6,397,943 

238,354 

1,388,453 

2,825,400 

991,339 

380,240 

522,034 

807,929 

3,690,797 

201,365 

3,305,751 

1,912,272 

1,417,204 

2,885,271 

1,076,245 

721,406 

3,706,621 

220,911 

12,022,236 

499,832 

6,399,257 

237,837 

260,433 

640,505 

7,383,448 

1,273,292 

5,130,196 

5,832,116 

85,910,516 

197,536 

830,331 

729,600 

866,673 

450,058 

1,139,273 

1,559,889 

11,998,266 

649,192 

1,208,750 

11,469,600 

202,395 

75,417 

154,778 

2,841,911 

4,385,600 

412,508 

398,549 

5,181,527 


84. 8« 
50.9% 
80.0% 
63.8% 
54.6% 
98.6% 
99.7% 
54.9% 
91.1% 
46.3% 
87.7% 
42.6% 
54.7% 
82.6% 
99.8% 
72.3% 
61.1% 
99.0% 
90.3% 
54.5% 
91.5% 
67.7% 
22.2% 
54.7% 
50.0% 
34.0% 
63.5% 
64.8% 
51.1% 
63.4% 
58.5% 
20.0% 
66.0% 
98.1% 

100.0% 
42.0% 

100.0% 
42.2% 
57.7% 
48.8% 
68.7% 
49.6% 
43.7% 
88.0% 

100.0% 
48.0% 
46.6% 
78.3% 
77.6% 

100.0% 
82.8% 


LIST  II  :  COUNTRIES  APPROACHING  COMPETITIVE  NEED  LIMITS 
1992  U.S.  IMPORTS  -  JANUARY  THROUGH  OCTOBER 


FLAGS   HTSUS        PARTNER 

0   2933.90.87  Israel 

D   2934.90.12  Brazil 

D   2934.90.16  Israel 

D   2935.00.33  Poland 

2937.22.00  Bahamas 

*  R  2937.92.10  Mexico 

D   3001.10.00  Argentina 

D   3003.39.10  Argentina 

*  D  R  3207.40.10  Mexico 

*  D   3301.12.00  Brazil 

D   3301.19.10  Israel 

2  D    3301.24.00  India 

3402.20.10  Mexico 

D   3404.20.00  Mexico 

D   3603.00.30  Israel 

3702.31.00  Mexicp 

D   3806.30.00  Argentina 

D   3808.30.20  Guatemala 

D    3812.20.10  Brazil 

D   3812.30.20  Mexico 

D   3814.00.20  Argentina 

D   3823.90.25  Mexico 

D   3902.20.50  Mexico 

*  D   3917 . 33 . 00  Mexico 

D   3920.59.50  Mexico • 

2      3920.71.00  Mexico 

*  3926.90.87  Mexico 

3926.90.90  Mexico 

D   4006.10.00  Brazil 

2     4007.00.00  Malaysia 

*  4011.91.50  Israel 

4013.10.00  Mexico 

4015.19.10  Malaysia 

2  D   4016.99.25  Thailand 

2  D   4104.10.20  Argentina 

D   4104.22.00  Brazil 

2  D   4104.29.30  India 

*  4104.31.20  Thailand 

4104.39.60  Brazil.. 

D   4106.12.00  Pakistan 

*  D   4106.20.30  India 

*  D   4106.20.60  India 

*  D  R  4107.29.30  Argentina 

D   4109.00.70  Brazil 

D    4202.22.35  Philippines 

D   4205.00.60  Argentina 

D   4302.30.00  Argentina 

D  R  4409.10.60  Mexico 

*  R  4411.11.00  Brazil 

»  D  R  4411.19.20  Brazil 

4412.11.10  Indonesia 


13 


IMPORTS   SHARE 


589,960 

6,806,604 

138,507 

376,191 

7,004,285 

9,103,782 

811,154 

1,776,237 

3,866,953 

6,036,630 

702,272 

281,653 

17,472,437 

1,765,145 

2,869,000 

6,629,355 

605,980 

130,453 

1,321,471 

2,324,350 

2,901,366 

104,412 

2,512,914 

6,595,101 

680,719 

7.141,531 

6,535,196 

82,013,300 

27,810 

17,468,566 

13,461,687 

7,959,197 

29,212,425 

5,503,215 

6,111,159 

5,336,403 

1,022,619 

13,035,498 

14,082,413 

240,699 

2,044,103 

5,796,128 

2,432,355 

307,670 

9,325 

232,813 

436,782 

473,759 

9,906,129 

1,586,206 

10,886,065 


66.0% 
75.2% 
98.2% 
99.6% 
47.0% 
42.6% 
45.5% 
99.6% 
35.1% 
69.9% 
67.1% 
58 . 0% 
61.3% 
54.7% 
48.9% 
42.6% 
65.4% 
57.0% 
53.4% 
51.1% 
57.2% 
89.1% 
60.7% 
65.7% 
57.6% 
47.3% 
51.4% 
8.9% 
49.7% 
88.6% 
67.9% 
44.4% 
42.2% 
51.6% 
57.8% 
56.3% 
46.3% 
97.4% 
50.6% 
62.7% 
44.3% 
55.6% 
27.5% 
44.3% 
87.3% 
63.1% 
42.5% 
21.9% 
54.4% 
47.5% 
56.9% 


0) 
QB 


< 

O 
P- 

(n 

OB 


CD 
CP 
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LIST  II  :  COUNTRIES  APPROACHING  COMPETITIVE  NEED  LIMITS 
1»92  U.S.  IMPORTS  -  JANUARY  THROUGH  OCTOBER 


FLAGS   HTSUS 


PARTNER 


IMPORTS   SHARE 


*  D   4412.11.50  Indonesia 

D   4412.12.15  Brazil 

*  4412.12.20  Indonesia 

D    4412.19.10  Braiil 

D   4412.19.40  Indonesia 

0   4412.29.10  Indonesia 

*  D   4412.29.30  Indonesia 

*  D   4412.29.40  Brazil 

D   4412.99.10  Brazil 

D   4412.99.40  Poland 

D   4412.99.50  Indonesia 

0    4416.00.90  Mexico 

D   4421.90.30  Mexico 

D    4804.31.20  Colonbia 

4804.31.60  Mexico 

D   4808.10.00  Venezuela 

*  D    4818.50.00  Mexico 

4820.30.00  Mexico 

2      4820.90.00  Mexico 

D   4823.90.20  Philippines 

D       5102.10.60  Hunijary 

2  D   5208.31.20  India 

2  D    5208.32.10  India 

2  D    5208.41.20  India 

2  D   5208.42.10  India 

2  D    5208.51.20  India 

2  D   5208.52.10  India 

2  D    5209.31.30  India 

2  D   5209.41.30  India 

D   5311.00.60  Mexico 

D   5607.29.00  Brazil ... 

D   5607.30.20  Philippines 

2  D    5702.20.10  India 

2  0    6304.99.25  India 

*  6307.90.60  Mexico 

D    6405.90.20  Mexico 

D  6501.00.60  Czechoslovakia. 

D   6504.00.60  Mexico 

*  D  R  6702.90.65  Thailand 

D   6802.29.00  Mexico 

6807.10.00  Mexico 

D   6810.19.50  Mexico 

D.   6811.30.00  Mexico 

D   6905.10.00  Venezuela 

D    6905.90.00  Mexico 

*  R  6908.10.20  Thailand 

*  6910.10.00  Mexico 

7008 .00.00  Mexico 

2  D   7012.00.00  India 

2     7103.99.10  Thailand 

D   7106.91.50  Peru 
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5,665,316 
4,802,655 
32,312,320 
120,733 
5,154,076 
1,069,035 
3,756,312 
2,199,441 
334,548 
1,680,859 
1,019,039 
791,291 
1,588,521 
305,658 
11,852,654 
917,441 
4,315,291 
12,832,274 
7,813,699 
2,913,517 
85,057 
276,539 
515,642 
6,377,150 
5,479,641 
488,932 
248,575 
350,968 
1,421,678 
281,204 
2,971,926 
2,633,953 
566,165 
223,157 
78,599,462 
203,991 
296,852 
2,807,287 
3,360,921 
578,873 
5,536,448 
4,519,065 
67,704 
3,762,618 
3,744,969 
3,873,621 
30,891,911 
7,123,479 
569,277 
44,604,821 
1,302,783 


75.3% 
96. 4t 
42.6% 
85.7% 
80.3% 
53.4% 
53.1% 
43.3% 
100.0% 
74.8% 
57.4% 
77.2% 
70.0% 
53.3% 
78.5% 
51.6% 
87.3% 
44.8% 
60.6% 
46.5% 
70.7% 
99.3% 
99.5% 
36.5% 
99.1% 
99.9% 
69.1% 
80.0% 
93.3% 
92.3% 
48.3% 
93.9% 
94.5% 
94.1% 
99.4% 
50.4% 
97.4% 
60.9% 
35.6% 
64.1% 
42.4% 
66.3% 
94.9% 
53.1% 
62.2% 
23.6% 
51.1% 
49.9% 
51.1% 
45.6% 
94.4% 


T.IST  II  :  COUNTRIES  APPROACHING  COMPETITIVE  NEED  LIMITS 
1992  U.S.  IMPORTS  -  JANUARY  THROUGH  OCTOBER 


FLAGS   HTSUS 


PARTNER 


IMPORTS   SHARE 


D    7109.00.00  Chile. 

•  D   7113.11.20  Thailand 

7113.19.50  India 

0   7113.20.21  Malta  and  Gozo. 

0   7113.20.30  Mauritius 

D   7114.11.40  Chile 

D   7114.19.00  Chile 

D    7115.90.10  Chile 

D   7115.90.20  Chile 

D   7116.20.50  India 

D    7306.30.30  Mexico 

D   7307.21.10  India 

D   7307.91.30  Mexico 

D   7308.20.00  brazil 

D   7319.20.00  Malaysia 

7320.10.30  Mexico 

2      7322.90.00  Mexico 

D   7401.10.00  Philippines 

D    7401.20.00  Bolivia 

D   7403. 12.00  Peru 

•  7403.19.00  Chile 

2    R  7407.21.90  Brazil 

D    7407.22.10  Malaysia 

D   7409.39.50  Hungary 

D   7416.00.00  Barbados 

7418.10.20  India 

D   7603.10.00  Bahrain 

D   7606.91.60  Mexico 

D   7613.00.00  Venezuela 

D   7614.10.50  Brazil 

D   7614.90.20  Venezuela 

D       8104.90.00  Mexico 

D   8107.90.00  Mexico 

2  D    8112.91.50  Chile 

D   8203.20.80  Mexico 

8207.12.30  Mexico 

D   8213.00.60  Brazil 

D   8215.99.22  Mexico ■ 

D    8301.50.00  Mexico 

D   8302.49.20  Mexico 

8402.20.00  Philippines... 

R  8408.20.90  Brazil 

R  8409.99.91  Brazil 

8415.10.00  Malaysia 

•  8419. 19.00  Mexico 

D   8419.90.10  Mexico 

2      8422.90.05  Mexico 

•  8424.20.10  Mexico 

•  R  8429.20.00  Brazil 

•  D  R  8429.30.00  Brazil 

D  R  8430.62.00  Brazil 
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9, 

727, 

702 

99. 

5% 

7, 

175, 

329 

61. 

8% 

84, 

033, 

716 

6. 

3% 

32, 

150 

46. 

0% 

1, 

024, 

871 

57. 

4% 

2, 

455, 

875 

95. 

4% 

7, 

650, 

323 

89. 

5% 

3, 

441, 

788 

48. 

6% 

4, 

686, 

933 

64. 

0% 

1, 

778, 

325 

45. 

7% 

1, 

355, 

831 

65. 

5% 

4 

389, 

555 

55. 

4% 

1 

985, 

654 

70. 

6% 

2 

578, 

734 

79 

9% 

1 

426 

955 

56 

9% 

10 

579 

407 

80 

0% 

16 

103 

411 

53 

7% 

4 

345 

723 

79 

3% 

55 

641 

100 

0% 

545 

385 

100 

0% 

19 

726 

685 

80 

8% 

7 

274 

609 

30 

0% 

94 

904 

51 

1% 

76 

116 

43 

4t 

303 

994 

49 

Ot 

23 

599 

427 

45 

5% 

964 

198 

65 

5% 

4 

535 

548 

62 

1% 

1 

263 

575 

46 

6% 

915 

370 

83 

4% 

6 

967 

485 

99 

1% 

2 

,204 

399 

69 

.7% 

124 

359 

51 

.6% 

5 

,184 

848 

81 

.7% 

960 

,319 

60 

.8% 

14 

,681 

,479 

42 

.1% 

1 

,339 

,308 

56 

.2% 

89 

,602 

58 

.5% 

2 

,412 

,273 

74 

.2% 

477 

,461 

97 

.2% 

13 

,986 

,460 

98 

.7% 

20 

,098 

,981 

31 

.6% 

28 

,864 

,038 

21 

.5% 

55 

,464 

,416 

43 

.6% 

43 

,707 

,946 

83 

.7% 

6 

,409 

,349 

74 

.3% 

9 

,767 

,145 

68 

.0% 

13 

,757 

,606 

77 

.2% 

31 

,878 

,212 

59 

.3% 

5 

,020 

,538 

69 

.Ot 

139 

,109 

86 

.4% 

t 


s 

^ 


LIST  II  :  COUNTRIES  APPROACHING  COMPETITIVE  NEED  LIMITS 
1992  U.S.  IMPORTS  -  JANUARY  THROUGH  OCTOBER 

IMPORTS   SHARE 


FLAGS 

2 

HTSUS 

8431.42.00 

8447.12.10 

8450.19.00 

8481.80.90 

8483.20.40 

8501.40.60 

8503.00.40 

8504.40.00 

8504.50.00 

8509.90.20 

8512.40.40 

8513.90.20 

8516.10.00> 

8516.40.40 

8516.80.80 

8516.90.60 

8517.82.00 

8522.10.00 

8524.22.20 

8525.20.20 

8535.21.00 

8536.10.00 

8536.20.00 

8536.61.00 

8539.90.00 

8541.40.80 

8542.80.00 

8544.59.20 

8545.90.20 

8548.00.00 

8607.99.10 

8713.10.00 

8716.39.00 

9006.99.00 

9010.90.40 

9014.10.60 

9015.90.00 

9018.90.10 

9018.90.80 

9018.90.80 

9022.29.40 

9022.90.70 

9025.11.20 

9025.11.20 

9026.80.60 

9032.20.00 

9102.29.04 

9107.00.40 

9305.10.80 

9401.90.15 

9401.90.25 

PARTNER 
Maxico 

D 
D 

Czechoslovakia 

Mexico 

Mexico 

D 

Mexico 

* 

Mexico 

Mexico 

* 

Mexico 

Mexico 

* 

Mexico 

* 

D 
2 

Mexico 

Mexico 

Mexico 

Mexico 

Mexico 

Mexico 

Tha  i land 

»  D 

0 

Israel 

D 

Mexico 

Mexioo 

Mexico 

Mexico 

•    R 
2 

Mexico 

Mexico 

Mexico 

D 

Mexico 

R 

Mexico 

Brazil 

2 

Mexico 

Mexico 

D 

Israel 

D 

Israel 

D 

2 

Mexico 

2 

* 

Dominican  Republic. 
Mexico 

0 

Mexico 

*  D  R 

Brazil 

*  D 

2 

India 

Mexico 

D 

Mexico 

D 

Mexico 

0 

Israel 

0 
0 

Czechoslovakia 

Indonesia 

16 


9 

,545 

,135 

46 

.2\ 

1 

,025 

,060 

59 

.4« 

2 

,125 

,255 

78 

.0% 

99 

401 

,782 

16 

.1% 

2 

769 

,713 

46 

.6% 

30 

252 

,918 

71 

.9* 

6 

301 

974 

43 

.9t 

95 

767 

,637 

11 

.7* 

80 

357 

279 

44 

.4% 

43 

615 

671 

71 

.4% 

96 

543 

371 

85 

.0* 

1 

855 

381 

87 

.4t 

15 

057 

756 

60 

.0* 

55 

699 

250 

42 

.7% 

16 

394 

536 

48 

.6% 

24 

523 

941 

43 

5% 

80 

685 

167 

7 

6t 

1 

684 

306 

44 

9% 

3 

708 

000 

49 

1% 

6 

421 

725 

45 

9% 

5 

069 

014 

54 

7» 

17 

742 

747 

48 

0% 

57 

075 

867 

43 

8% 

25 

515 

070 

51 

2% 

21 

377 

518 

50 

5% 

19 

518 

579 

54 

8\ 

51 

081 

852 

64 

5% 

38 

363 

339 

45 

3t 

1 

003 

082 

80 

6t 

28 

699 

242 

27 

5% 

14 

922 

743 

50 

6% 

10 

689 

361 

70 

1% 

29 

951 

804 

78 

5% 

9 

993 

569 

51 

2% 

2 

082 

282 

58 

6% 

1 

548 

285 

68 

3% 

13 

553 

737 

42 

2% 

318 

627 

57 

9% 

80 

466 

327 

16 

6% 

90 

471 

506 

18 

7% 

41 

336 

349 

98 

1% 

532 

240 

93 

0% 

1, 

258 

598 

36 

3% 

1, 

541 

690 

44 

4% 

26, 

496, 

595 

45. 

6% 

6, 

744, 

482 

71. 

1» 

2, 

209, 

427 

42 

It 

11, 

464, 

775 

46. 

9% 

495, 

300 

48. 

1» 

459, 

337 

56. 

4t 

1, 

420, 

401 

47. 

5% 

LIST  II  !  COUNTRIES  APPROACHING  COMPETITIVE  NEED  LIMITS 
1992  U.S.  IMPORTS  -  JANUARY  THROUGH  OCTOBER 


FLAGS  HTSUS 


PARTNER 


IMPORTS  SHARE 


D   9403.90.25  Indonesia. 

2  D   9403.90.60  Mexico 

9405.50.30  India 

D   9405.60.20  India 

D   9405.91.40  Mexico 

D   9506.61.00  Indonesia. 

D   9602.00.40  Israel.... 

D  9606.29.20  Thailand.. 
9608.60.00  Mexico.... 

D   9608.99.30  Mexico 

2   R  9613.80.20  Mexico 

D   9614.20.60  Turkey. .. . 

D   9614.20.80  Turkey.... 


1,873,770 

4,121,175 

9,563,505 

48,175 

1,244,846 

4,015,385 

199,485 

271,688 

6,029,963 

916,399 

9,708,606 

114,544 

150,073 


45.8% 

S3. 6% 
52. 8t 
51.5* 
77.0% 


63, 
42. 

47. 
47. 
77. 


1% 
3% 
9% 
4% 
1% 


49.9% 
78.2% 
76.0% 
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t 
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I 


s 


z 
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LIST  III  :  POSSIBLE  de  MINIMIS  ITEMS 
1992  U.S.  IMPORTS  -  JANUARY  THROUGH  OCTOBER 


FLAGS   HTSUS 


PARTNER 


IMPORTS   SHARE 


D  0202.30.20  Costa  Rica 

D  02i0.20.00  Uruguay 

D  0210.90.40  Venezuela 

D  0303 . 77 . 00  Mexico 

D  0303.77.00  Chile 

D  0701.90.10  Jamaica 

0  0704.10.40  Mexico 

D  0704.20.00  Mexico 

D  R  0704.90.20  Mexico 

D  0705.11.40  Mexico 

D  0705.19.40  Mexico 

D  0706.90.20  Mexico 

D  0706.90.30  Mexico 

D  0707.00.60  Mexico 

D  0708.10.20  Guatenala 

D  R  0708.10.40  Mexico 

D  0708.10.40  Guatemala 

D  0708.20.10  Mexico 

D  0708.90.05  Turkey 

D  0708.90.15  India 

D  0708.90.30  Ecuador 

D  0709.10.00  Colombia 

D  0709.20.10  Peru 

D  0709.30.20  Mexico '.. 

D  0709.30.40  Mexico 

D  0709.90.05  Mexico 

D  0709.90.13  Mexico 

D  0709.90.16  Mexico 

0  0710.22.10  Guatemala 

D  0710.29.05  Turkev 

D  0710.29.30  Dominican  Republic. 

D  0710.80.50  Hungary 

D  0710.80.65  Guatemala 

D  0710.80.93  Guatemala 

D  0711.10.00  Israel 

D  0711.20.15  Mexico 

D  0711.40.00  Mexico 

D  0712.90.65  Israel 

D  0713.20.10  Mexico 

D  0713.20.20  Mexico 

D  0714.10.00  Costa  Rica 

D  0714.20.00  Dominican  Republic. 

0  0802.50.20  Turkey 

D  0802.50.40  Turkey 

D  0304.50.80  Philippines 

D  0805.90.00  Jamaica 

D  0807.10.30  Mexico 

D  0807.10.60  Israel 

>D  0807.20.00  Mexico 

D  0810. 10.20  Mexico 

>  D  0810.10.40  Mexico 
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154, 

974 

77.3% 

6, 

832, 

535 

84.  Ot 

75, 

904 

57.5% 

252, 

412 

45.5% 

298, 

741 

53.9% 

55, 

073 

53.9% 

835, 

403 

93.4% 

3, 

021, 

797 

99.1% 

910, 

783 

31.4% 

1, 

643, 

706 

98.6% 

482, 

273 

90.7% 

4 

137, 

144 

96.3% 

83, 

494 

46.4% 

1 

694, 

304 

58.3% 

1 

270, 

728 

87.6% 

4 

223 

103 

47.4% 

4 

599 

903 

51.6% 

5 

484 

100.0% 

362 

785 

77.8% 

169 

926 

61.3% 

175 

560 

63.4% 

215 

425 

79.1% 

881 

189 

47.9% 

3 

108 

435 

99.0% 

5 

537 

186 

99.5% 

9 

000 

023 

86.5% 

1 

278 

662 

99.8% 

2 

746 

481 

98.7% 

14 

942 

80.5% 

80 

474 

87.8% 

3 

,432 

484 

92.0% 

5 

,770 

45.4% 

966 

,670 

45.7% 

1 

,861 

,496 

60.2% 

68 

,164 

81.2% 

4 

,800 

51.7% 

369 

,441 

56.4% 

408 

,696 

63.3% 

303 

,360 

63.8% 

4 

,884 

,829 

70.8% 

5 

,310 

,161 

94.5% 

1 

,231 

,912 

96.8% 

77 

,930 

71.9% 

233 

,247 

60.2% 

381 

,104 

51.0% 

224 

,575 

85.3% 

6 

,492 

,579 

71.7% 

23 

,387 

100.0% 

3 

,794 

,935 

70.0% 

202 

,034 

92.4% 

9 

,238 

,436 

91.3% 

LIST  III  :  POSSIBLE  de  MINIMIS  ITEMS 
1992  U.S.  IMPORTS  -  JANUARY  THROUGH  OCTOBER 


FLAGS   HTSUS 


D 

0811.20. 

D 

0811.20. 

D 

0811.90. 

D 

0811.90. 

D 

0811.90. 

D 

0811.90. 

D 

0811.90. 

D  R  0813.30. 

D 

0813.40. 

D 

0813.40. 

D 

0910.40. 

D 

0910.99. 

D 

1006.30. 

D 

1007.00. 

D 

1102.30. 

D 

1301.90. 

D 

1403.90. 

D 

1515.30. 

D 

1515.60. 

D 

1518.00. 

D 

1519.11. 

D 

1519.19. 

D 

1601.00. 

D 

1602.31. 

D 

1602.50. 

D 

1604.14. 

D 

1604.15. 

D 

1604.16. 

D 

1605.10. 

D 

3605.90. 

D 

1605.90. 

0 

1701.91. 

D 

1701.99. 

D 

1702.90. 

D 

1702.90 

D 

1702.90 

D 

1703.90 

D 

2004.10 

D 

2005.80 

D 

R  2005.90 

D 

2005.90 

D 

2007.99 

D 

2007.99 

D 

R  2007.99 

D 

2008.30 

D 

2008.30 

D 

2008.50 

D 

2008.99 

D 

2008.99 

D 

2008.99 

D 

2008.99 

PARTNER  ■ 

20  Chile 

40  Chile 

10  Costa  Rica 

SO  Guatemala 

52  Mexico 

55  Mexico 

55  Guatemala 

00  Argentina 

10  Thailand 

80  Mexico 

30  Jamaica..... 

40  Turkey 

10  Brazil 

00  Mexico 

00  Thailand 

40  Brazil 

40  Mexico 

,40  India 

,00  Mexico , 

,40  Mexico 

.00  Malaysia 

.20  Malaysia 

.40  Brazil ^  . . . . 

.00  Israel 

.09  Argentina 

.50  Thailand 

.00  Chile 

.30  Morocco 

.05  Thailand 

.05  Thailand 

. 10  Indonesia 

.21  Colombia 

01  Colombia 

35  Belize 

.35  Dominican  Republic. 

.40  Brazil 

. 30  Lebanon 

.40  Colombia 

.00  Thailand 

.55  Mexico 

. 8  5  Lebanon 

.40  Thailand 

.48  Chile 

.50  Brazil 

.10  Brazil • 

.95  Israel 

.20  Argentina 

.23  Dominican  Republic. 

.35  Thailand 

.40  Mexico 

.45  Dominican  Republic. 
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IMPORTS   SHARE 


2, 

241,941 

57.6% 

344,238 

45.1% 

3, 

092,040 

69.7% 

331,813 

46.1% 

240,168 

60.3% 

1, 

431,818 

50.3% 

1, 

412,020 

49.6% 

2, 

643,912 

73.9% 

870,214 

96.8% 

65,009 

43.4% 

43,980 

76.2% 

374,111 

58.9% 

359,096 

75.5% 

56,656 

45.6% 

1 

372,328 

87.0% 

87,632 

98.1% 

1 

874,960 

63.1% 

981,329 

46.0% 

2 

274,433 

100.0% 

1 

247,643 

54.0% 

1 

063,806 

71.8% 

4 

961,843 

42.4% 

221,400 

78.2% 

1 

029,185 

52.7% 

2 

022,631 

80.3% 

400,523 

91.8% 

3 

,360,855 

65.9% 

1 

,121,634 

91.1% 

160,776 

66.4% 

53,786 

44.2% 

2 

,100,247 

43.4% 

32,990 

60.5% 

1 

,741,856 

57.5% 

2 

,609,980 

47.7% 

2 

,860,100 

52.2% 

993,360 

74.2% 

31,991 

69.8% 

5,705 

80.2% 

5 

,175,422 

95.5% 

2 

,602,143 

51.0% 

214,749 

42.6% 

663,942 

87.6% 

87,864 

42.0% 

1 

,380,186 

22.1% 

65,975 

70.8% 

102,657 

67.3% 

92,951 

70.0% 

414,307 

69.5% 

2 

,361,524 

87.7% 

2 

,598,438 

58.4% 

518,222 

82.4% 

^ 


en 


? 


s. 

I 


CD 


Z 

a 


s 


LIST  III  :  POSSIBLE  de  MINIMIS  ITEMS 
1992  U.S.  IMPORTS  -  JANUARY  THROUGH  OCTOBER 


FLAGS   HTSUS  PARTNER 

0  2008.99.50  Dominican  Republic. 

D   2008.99.80  Mexico 

0    2009.30.10  Mexico 

0    2009 .30.20  Mexico 

D   2104.20.00  Mexico 

D   2106.90.11  India 

D   2204.21.30  Hungary 

D  2208.90.10  Trinidad  and  Tobago. 

D    2208.90.50  Mexico 

0   2306.30.00  Argentina 

0  2401.20.20  Dominican  Republic. 

D    2515.11.00  Brazil 

D   2530.20.20  India 

0    2607.00.00  Mexico 

D    2620.19.60  Mexico 

D   2620.90.90  Mexico 

D   2811.19.10  Mexico 

D   2824.10.00  Mexico 

D    2825.50.30  Mexico 

0    2825.70.00  Chile 

0    2826.11.10  Mexico 

2  D    2837.39.20  Indie 

D    2827.41.00  Mexico 

0   2827.51.10  Israel 

D   2827.51.20  Israel 

D   2827.59.50  Israel 

2D    2827.60.20  India 

D   2833.23.00  Turkey 

0    2813.25.00  Mexico 

0   2833.26.00  Mexico 

O   2833.29.60  Mexico 

D   2834.22.00  Mexico 

D   2834 .29.20  Mexico 

0   2840.11.00  Turkey 

0   2841.60.00  ccechoelovakla 

D  R  2843.21.00  Mexico 

D    2843.30.00  Chile 

0   2*01 . 10. 30  Mexico 

D   2903.14.00  Bratll. 

D    2903.19.10  Brazil. 

D    2905.16.00  Mexico 

0    2905.21.00  Chile 

D    2905.44.00  Mexico 

D   2907.11.00  Brazil 

D    2909.42.00  Mexico 

0    2909.43.00  Mexico 

D   2914.13.00  Mexico 

0   2914.22.10  cxechoalovakla 

*  D  R  2915.31.00  Brazil 

D   2915.39.50  Mexico 

0        2916.31.20  Bradl 
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IMPORTS   SHARE 


LIST  III  :  POSSIBLE  de  MINIMIS  ITEMS 
1992  U.S.  IMPORTS  -  JANUARY  THROUGH  OCTOBER 


499 

,105 

50 

.4% 

2 

,176 

,942 

57 

.2% 

414 

,525 

100 

.0% 

404 

,994 

83 

.4t 

303 

310 

61 

.  1% 

2 

,168 

100 

.0% 

3 

,984 

56 

.9* 

267 

,499 

77 

.7% 

2 

,859 

706 

100 

.0% 

345 

,346 

75 

.5* 

1 

,440 

819 

56 

.5% 

18 

114 

51 

.7% 

12 

763 

83 

.1% 

1 

,566 

464 

93 

.5% 

65 

998 

49 

.6% 

735 

653 

89 

9t 

33 

814 

100 

0% 

9 

,163 

655 

99 

8t 

1 

.214 

216 

99 

2% 

2 

.936 

936 

80 

1% 

2 

.683 

775 

51 

1% 

393 

352 

54 

2t 

240 

912 

42 

4% 

1 

103 

746 

84 

7% 

990 

382 

72 

1% 

1 

299 

518 

66 

2% 

333 

405 

42 

3» 

57 

000 

84 

81 

3 

223 

196 

50 

9% 

1 

477 

319 

80 

Ot 

6 

397 

943 

63 

8t 

238 

354 

54 

61 

1 

388 

453 

98 

6t 

2 

825 

400 

99 

7% 

991 

339 

54 

9% 

380 

240 

91 

It 

522 

034 

46 

3» 

807, 

929 

87 

7» 

3 

690 

797 

42 

e« 

201 

365 

54 

7» 

3 

305 

751 

82 

et 

1 

912 

272 

99 

8t 

1 

417 

204 

72 

3» 

2 

885 

271 

61 

1% 

1 

076, 

245 

99. 

0% 

721, 

406 

90 

3t 

3 

706, 

621 

54. 

5% 

220, 

911 

91. 

5% 

499, 

832 

22. 

2% 

6 

399, 

257 

54. 

7% 

237, 

837 

50. 

01 

FLAGS   HTSUS  PARTNER 

0  R  2917.14.10  Brazil 

D   2917.32.00  Brazil 

D    2917.35.00  Mexico 

D   2917.39.20  Brazil 

D   2918.15.10  Israel 

D   2918.21.10  Brazil 

2  D   2920.10.10  India 

D   2920.90.10  Israel 

D   2921.42.23  Brazil 

D   2921.42.24  Hungary 

2  D   2921.49.30  India 

D   '2922.11.00  Mexico 

D   2922.11.00  Brazil 

2D    2922.29.25  India 

0   2924.21.10  Hungary 

D  2924.29.02  Hungary;... 

D   2926.10.00  Israel 

D  2929.10.15  Argentina. . 

D   2930.90.30  Israel 

D   2931.00.25  Brazil 

D   2933.39.27  Israel 

D  2933.59.10  Venezuela.. 

D   2933.59.18  Israel 

D   2933.90.87  Israel 

D   2934.90.12  Braill 

0   2934.90.16  Israel 

0   2935.00.33  Poland 

0  3001.10.00  Argentina.. 

0  3003.39.10  Argentina.. 

•  D  R  3207.40.10  Mexico 

•  0   3301.12.00  Brazil 

0   3301.19.10  Israel 

2  0   3301.24.00  India 

D   3404.20.00  Mexico 

D   3603.00.30  Israel 

D  3806.30.00  Argentina.. 

0  3808.30.20  ouatenala.. 

D   3812.20.10  Brazil 

D   3813.30.20  Mexico 

D  3814.00.20  Argentina.. 

D    3823.90.25  Mexico 

D    3902.20.50  Mexico 

•  D    3917.33.00  Mexico 

D    3920.59.50  Mexico 

0    400£. 10.00  Brazil 

2  0  4016.99.25  Thailand, .. 

2  0  4104.10.20  Argentina.. 

D   4104.22.00  Brazil 

2  0    4104.29.30  India 

D  4106.12.00  Pakistan. .. 

*0   4106.20.30  India 
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IMPORTS   SHARE 


260 

433 

34 

0% 

640 

505 

63 

5% 

7 

383 

443 

64 

8t 

1 

273 

292 

51 

It 

5 

130 

196 

63 

4t 

5 

832 

116 

58 

5t 

197 

536 

66 

Ot 

830 

331 

98 

It 

729 

600 

100 

Ot 

see 

673 

42 

-ot 

450 

058 

100 

ot 

1 

139 

273 

42 

2t 

1 

559 

889 

57 

7t 

649 

192 

68 

7t 

208 

750 

49 

6t 

202 

395 

88 

Ot 

75 

417 

100 

Ot 

154 

778 

48 

Ot 

841 

911 

46 

6t 

< 

385 

600 

78 

3t 

412 

508 

77 

6t 

398 

549 

100 

Ot 

J 

181 

527 

82 

8t 

589 

960 

66 

Ot 

6 

806 

604 

75 

2t 

138 

507 

98 

2t 

376 

191 

99 

6t 

811 

154 

45 

St 

1 

776 

237 

99 

6t 

3 

866 

953 

35 

It 

6 

036 

630 

69 

9t 

702 

272 

67 

It 

281 

653 

58 

Ot 

1 

765 

145 

54 

7t 

2 

869 

000 

48 

9t 

605 

980 

65 

4t 

130 

453 

57 

Ot 

1 

321 

471 

53 

4t 

2 

324 

350 

51 

It 

2 

901 

366 

57 

2t 

104 

412 

89 

It 

2 

512 

914 

60 

7t 

6 

595 

101 

65 

7t 

680 

719 

57 

6t 

27 

810 

49 

7t 

5 

503 

215 

51 

6t 

6 

111 

159 

57 

8t 

5 

336 

403 

56 

3t 

1 

022 

619 

46 

3t 

240 

699 

62 

7t 

2 

044 

103 

44 

3t 

I 


LIST  III  !  POSSIBLE  de  MINIMIS  ITEMS 
1992  U.S.  IMPORTS  -  JANUARY  THROUGH  OCTOBER 


FLAGS   HTSUS 


PARTNER 


IMPORTS   SHXRE 


LIST  III  ;  POSSIBLE  de  MINIMIS  ITEMS 
1992  U.S.  IMPORTS  -  JANUARY  THROUGH  OCTOBER 


4106. 
4107. 
4109. 
4202. 
4205. 
4302. 
4409. 
4411. 
4412. 
4412. 
4412. 
4412. 
4412. 
4412. 
4412. 
4412. 
4412. 
4412. 
4416. 
4421. 
4804. 
4808. 
4818. 
4823, 
5102. 
5208. 
5208. 
5208, 
5208, 
5208, 
5208, 
5209. 
5209. 
5311, 
5607, 
5607, 
5702, 
6304, 
6405, 
6501, 
6504, 
6702, 
6802, 
6810, 
6811, 
6905, 
6905. 
7012, 
7106, 
7109, 
7113, 


20.60  India 

29.30  Argentina 

00.70  Brazil 

22.35  Philippines 

00.60  Argentina 

30.00  Argentina 

10.60  Mexico 

19.20  Brazil 

11.50  Indonesia 

12.15  Brazil 

19.10  Brazil 

19.40  Indonesia 

29.10  Indonesia 

29.30  Indonesia 

29.40  Brazil 

99.10  Brazil 

99.40  Poland 

99.50  Indonesia 

00.90  Mexico 

90.30  Mexico 

31.20  Colombia 

10 . 00  Venezuela 

SO . 00  Mexico. . , 

90.20  Philippines.... 

10.60  Hungary 

31.20  India 

32.10  India 

41.20  India 

42.10  India 

51.20  India 

52.10  India 

31.30  India 

41.30  India 

00.60  Mexico 

29.00  Brazil 

30.20  Philippines 

20.10  India 

99.25  India 

90.20  Mexico 

00.60  Czechoslovakia. 

00.60  Mexico 

90.65  Thailand 

29.00  Mexico 

19.50  Mexico 

30.00  Mexico 

10.00  Venezuela 

90.00  Mexico 

00.00  India. 

91.50  Peru 

00.00  Chile 

11.20  Thailand 


5 

796 

128 

55 

6% 

2 

432 

355 

27 

5% 

307 

670 

44 

3% 

9 

325 

87 

3% 

232 

813 

63 

1% 

436 

782 

42 

5» 

473 

759 

21 

9% 

1 

586 

206 

47 

5t 

5 

665 

316 

75 

3% 

4 

802 

655 

96 

4t 

120 

733 

85 

7* 

5 

154 

076 

80 

3% 

1 

069 

035 

53 

4% 

3 

756 

312 

53 

1% 

2 

199 

441 

43 

.2% 

334 

548 

100 

Ot 

1 

680 

859 

74 

B\ 

1 

019 

039 

57 

.4% 

791 

291 

77 

.2% 

1 

588 

521 

70 

.0* 

305 

658 

53 

.31 

917 

441 

51 

.6% 

4 

315 

291 

87 

.3% 

2 

913 

517 

46 

.5* 

85 

057 

70 

.7% 

276 

539 

99 

.3% 

515 

642 

99 

.5% 

6 

377 

150 

86 

.5% 

5 

479 

641 

99 

.1» 

488 

932 

99 

.9% 

248 

575 

69 

.It 

350 

968 

80 

.0% 

1 

421 

678 

93 

.3% 

281 

204 

92 

.3% 

2 

971 

926 

48 

.3% 

2 

633 

953 

93 

.9% 

566 

165 

94 

.5» 

223 

157 

94 

.1% 

203 

991 

50 

.4% 

296 

852 

97 

.4% 

2 

807 

287 

60 

.9% 

3 

360 

921 

35 

.6% 

578 

873 

64 

.1% 

4 

519 

065 

66 

.3* 

67 

704 

94 

.9% 

3 

,762 

618 

53 

.1% 

3 

,744 

969 

62 

.2% 

569 

277 

51 

-H 

1 

,302 

783 

94 

.4% 

9 

,727 

702 

99 

.5% 

7 

,175 

329 

61 

.6% 

FLAGS   HTSUS  PARTNER 

D  7113.20.21  Malta  and  Gozo. , 

D   7113.20.30  Mauritius 

D   7114.11.40  Chile 

D   7114.19.00  Chile 

D   7115.90.10  Chile^ 

D   7115.90.20  Chile 

0   7116.20.50  India 

D   7306.30.30  Mexico 

D   7307.21.10  India 

D   7307.91-30  Mexico 

D   7308.20.00  Brazil 

D   7319.20.00  Malaysia 

D  7401.10.00  Philippines. .. . 

D   7401.20.00  Bolivia 

0   7403.12.00  Peru 

D   7407.22.10  Malaysia 

D   7409.39.50  Hungary 

0   7416.00.00  Barbados 

D   7603.10.00  Bahrain 

D   7606.91.60  Mexico 

D   7613.00.00  Venezuela 

D   7614.10.50  Brazil 

D   7614.90.20  Venezuela 

D   8104.90.00  Mexico 

D   8107.90.00  Mexico 

2  D   8112.91.50  Chile 

D   8203.20.80  Mexico 

D    8213.00.60  Brazil 

D   8215.99.22  Mexico 

D   8301.50.00  Mexico 

D   8302.49.20  Mexico 

D    8419.90.10  Mexico 

*  D  R  8429.30.00  Brazil 

D  R  8430.62.00  Brazil 

D  8447.12.10  Czechoslovakia. 

D    8450.19.00  Mexico 

D    8483.20.40  Mexico ^. 

D   8513.90.20  Mexico 

*  D   8522.10.00  Mexico 

D   8524.22.20  Israel 

D    8535.21.00  Mexico 

D   8545.90.20  Mexico 

D   9010.90.40  Israel 

D   9014.10.60  Israel 

D   9018.90.10  Argentina 

0    9022.90.70  Mexico 

*  D  R  9025. 11.^0  Brazil 

«  D   9025.11.20  India 

D   9032.20.00  Mexico 

D  9102.29.04  Philippines.... 

D   9305.10.80  Israel 


IMPORTS   SHARE 


32,150 

1,024,871 

2,455,875 

7,650,323 

3,441,788 

4,686,933 

1,778,325 

1,355,831 

4,389,555 

1,985,654 

2,578,734 

1,426,955 

4,345,723 

55,641 

545,385 

94,904 

76,116 

303,994 

964,198 

4,535,548 

1,263,575 

915,370 

6,967,485 

2,204,399 

124,359 

5,184,848 

960,319 

1,339,308 

89,602 

2,412,273 

477,461 

6,409,349 

5,020,538 

139,109 

1,025,060 

2,125,255 

2,769,713 

1,855,381 

1,684,306 

3,708,000 

5,069,014 

1,003,082 

2,082,282 

1,548,285 

318,627 

532,240 

1,258,598 

1,541,690 

6,744,482 

2,209,427 

495,300 


46.0% 
57.4% 
95.4% 
89.5% 
48.6% 
64.0% 
45.7% 
65.5% 
55.4% 
70.6% 
79.9% 
56.9% 
79.3% 
100.0% 
100.0% 
51.1% 
43.4% 
49.0% 
65.5% 
62.1% 
46.6% 
83.4% 
99.1% 
69.7% 
51.6% 
81.7% 
60.8% 
56.2% 
58.5% 
74.2% 
97.2% 
74.3% 
69.0% 
86.4% 
59.4% 
78.0% 
46.6% 
87.4% 
44.9% 
49.1% 
54.7% 
80.6% 
58.6% 
68.3% 
57.9% 
93.0% 
36.3% 
44.4% 
71.1% 
42.1% 
48.1% 


I 
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LIST  til  :  POSSIBLE  d»  MINIMIS  ITEMS 
1992  U.S.  IMPORTS  -  JANUARY  THROUGH  OCTOBER 


LIST  IV  t  POSSIBLE  REDESIGNATION  ITEMS 
1992  U.S.  IMPORTS  -  JANUARY  THROUGH  OCTOBER 


FLAGS   HTSUS 


PARTNER 


IMPORTS   SHARE 


FLAGS   HTSUS 


D  9401.90.15  Ctachoalovakia. 

0  9401.90.25  Indonesia 

D  9403.90.25  Indonesia 

2D  9403.90.60  Maxico 

0  9405.60.20  India 

0  9405.91.40  Mexico 

D  9506.61.00  Indonesia 

D  9602.00.40  Israel 

0  9606.29.20  Thailand 

D  9608.99.30  Mexico 

0  9614 . 20 . 60  Turkey 

0  9614  20.80  Turkey 


459,337 

1,420,401 

1,873,770 

4,121,175 

48,175 

1,244,846 

4,015,385 

199,485 

271,688 

916,399 

114,544 

150,073 


56. 4t 
47.5% 
45.8% 
53.6% 
51.5% 
77.0% 
63.1% 
42.3% 
47.9% 
77.1% 
78.2% 
76.0% 
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PARTNER 

0713.31.40  Thailand... 

0807.10.20  Mexico 

R  1005.90.20  Argentina.. 
1005.90.40  Argentina.. 

1103.14.00  Thailand... 
1605.10.20  Thailand... 

1605.10.20  Malaysia... 

1701.11.01  Brazil..... 

1701.11.02  Brazil 

1701.12.01  Brazil 

1701.91.21  Brazil 

1701.99.01  Brazil 

1901.90.90  Mexico 

R  2007.99.50  Brazil 

R  2202.10.00  Mexico 

2603.00.00  Mexico 

R  2804.69.10  Brazil 

2903.59.40  Israel 

2905.31.00  Mexico 

2906. 11.00  Brazil 

R  2915.31.00  Brazil 

2918.22.10  Turkey 

293).39.«S  Brazil 

2931.90.87  Mexico 

2934.90.14  Brazil 

3203.00.50  Mexico 

3402.90.10  Mexico 

R  3823.90.40  Brazil 

3904.21.00  Brazil 

3909.10.00  Israel 

2      1920.71.00  Mexico 

2    4008.19.10  Malaysia... 

4011.10.00  Brazil 

4011.20.00  Brazil 

4104.10.40  India 

4104.21.00  Argentina.. 
4104.22.00  Argentina.. 
4104.29.50  Argentina.. 
4104.29.90  Argentina.. 
4104.11.50  Argentina.. 
4104.11.60  Argentina.. 
4104.11.80  Argentina.. 
4104.19.50  Argentina.. 
4104.19.60  Argentina.. 
4104.19.80  Argentina.. 
4105.20.60  Argentina.. 

4106.12.00  India 

4106.19.00  India 

4106.20.10  India 

4107.21.00  Argentina.. 
4107.29.60  Argentina.. 


2S 


IMPORTS   SHAKE 


345,429 

Jl  d% 

27 

663,474 

46  1% 

425,860 

1  5% 

914.800 

3!  .3% 

0 

(  0% 

5 

998,832 

<4  0% 

2 

073,178 

ir>.2% 

44 

896.020 

10.0% 

1 

767,677 

1.8% 

0 

3.0% 

0 

3  0% 

0 

0.0% 

2 

376.171 

.8.0% 

1 

380,186 

22  1% 

14 

429,570 

18.0% 

27 

474,557 

110% 

285,789 

1.3% 

0 

0  0% 

21 

056. ISO 

•0  s% 

1 

'>70.)«0 

8.51 

4»t.tl2 

2i  2% 

0 

0  Ot 

0 

o.ot 

1SI.»2 

17.  »« 

0 

o.ot 

> 

,769. M* 

»»  »% 

405,904 

«.s« 

646  612 

7  S% 

0 

0.0% 

444, e«» 

4  ftt 

? 

,141,911 

»7  M 

114,028 

2.0% 

59 

781,958 

6.2% 

26 

,101,5)1 

t.8% 

1.802 

0.9% 

861,264 

17.8% 

479.201 

9.0% 

,592,160 

to.  2% 

631.417 

2.0% 

,116,762 

10  4% 

,191,767 

10.4% 

,102,272 

«.H 

21  616 

0  4% 

,780.147 

10.81 

,040.791 

119% 

f 

0.0% 

0 

0.0% 

174,005 

S  It 

t 

.044  101 

I4.lt 

13  005 

S.9t 

»77  ie» 

».4t 

s 
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LIST  IV  :  POSSIBLE  REDESIGNATION  ITEMS 
1992  U.S.  IMPORTS  -  JANUARY  THROUGH  OCTOBER 


FLAOS   HTSUS 


PARTNER 


Indonasla. 
Brazil. .. . 
Indonasla. 

Brazil 

Brazil 

Indonesia. 
Brazil.... 


6903. 
6908. 
6910. 
6910. 


4107.90.60  Argentina. 
4109.00.70  Argentina. 
4411.19.40  Brazil. . . . 
4411.21.00  Brazil. . .  . 
4411.29.60  Brazil.... 
4411.29.90  Brazil. 
4412.12.20  Brazil. 
4412.12.20 
4412.12.50 
4412.12.50 
4412.29.30 
4412.29.40 
4412.29.40 
4421.90.50 
4421.90.60  Brazil.... 
4823.20. 10  Brazil. .. . 
6406.10.65  Brazil.... 
6406.99.60  Argentina. 
6810.11.00  Mexico.... 

10.00  Mexico. . . . 

10.20  Thailand. . 

10.00  Brazil. . . . 

90.00  Brazil. . . . 
6911.90.00  Brazil.... 
6912.00.44  Brazil. . .. 
7103.99.10  Thailand.. 
7113.11.50  Thailand.. 
7113.20.50  Thailand.. 
7116.10.10  Thailand.. 
7116.20.10  Thailand.. 
7202.19.50  Mexico. ... 
7202.21.50 
7202.30.00 
7307.21.50 
00 
00 
00 
00 

00  chila 

7403.12.00  Chila 

7403.13.00  Chile 

7403.21.00  Chile 

7403.22.00  Chile 

7403.23.00  Chila 

7403.29.00  Chile 

7413.00.10  Peru 

7604.29.30  venetuela. 
8408.20.20  Brazil. . . . 

8409.91.91  Brazil 

8409.99.99  Brazil.... 
8419.19.00  Israel 


7314.19. 
7401.10. 
7402.00. 
7402.00. 
7403.11. 


Brazil. .. 
Brazil... 
Brazil. . . 
Mexico. . . 
Mexico. . . 
Mexico. . . 
Chile 
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IMPORTS   SHARE 


0 

6,389 

2,731,449 

4,803 

0 

0   ' 
14,111,072 
32,312,320 
88,223 
177,752 
751,858 
2,199,441 
871,646 
365,.038 
228,588 
0 
5,325,969 
3,809,986 
18,466 
1,235,011 
3,873,621 
1,168,635 
191,474 
68,459 
,      422,357 
44,604,821 
65,993,336 
631,249 
0 
16,798,553 
14,191,963 
27,209,504 
16,759,609 
0 
156,449 
1,094,451 
15,080,355 
40,942,755 
60,073,451 
0 
1,161,570 
7,050 
0 
36,351 
0 
0 
0 
2,778,205 
19,928,889 
29,273,426 
50,637 


O.Ot 
0.9t 
22.0% 
0.0% 
0.9% 

0.0% 

18. <% 

42.6% 
2.<% 

5.1% 

10. •% 
43.2% 

17.1% 

10.7% 

3.4% 


,0% 
.)% 

.1% 

.7% 


17, «% 

23k6% 

1.9% 

3.6% 

0.2% 

0.5% 

45.6% 

39.7% 

6.1% 

0.0% 

34.0% 

30.0% 

38.5% 

18.5% 

0.0% 

3.3% 

19.9% 

13.4% 

41.8% 

11.2% 

0.0% 

26.1% 

0.0% 

0.0% 

1.6% 

0.0% 

0.0% 

0.0% 

12.1% 

2.3% 

12.2% 

4,0% 


LIST  IV  :  POSSIBLE  REDESIGNATION  ITEMS 
1992  U.S.  IMPORTS  -  JANUARY  THROUGH  OCTOBER 


FLAGS   HTSUS        PARTNER 

8419.90.10  Israel 

R  B429.il. 00  Brazil 

8431.42.00  Mexico 

R  8431.49.90  Brazil 

6471.99.34  Mexico 

8304.40.00  Mexico 

8512.90.20  Mexico 

8522.10.00  Mexico 

B53S.40.00  Mexico 

R  8543. BO. 90  Mexico 

2      9018.90.80  Mexico 

2     9018.90.80  OoBinican  Republic. 

*     9025.11.20  India 

2     9026.80.60  Mexico 

2     9105.19.10  Brazil 

2     9105.19.40  Brazil '. . .  • 

9401.20.00  Mexico 

9401.30.40  Croatia 

9401.30.40  Slovenia 

9401.40.00  Thailand 

9401.61.40  Croatia 

9401.61.40  Slovenia 

R  9401.61.60  Thailand 

9401.69.60  Croatia 

9401.69.60  Slovehia. 

R  9401.69.80  Thailand 

R  9403.30.80  Thailand 

R  9403.40.90  Thailand 

R  9403.50.90  Thailand 

9405.30.00  Thailand 

9403.91.30  Mexico 

R  9504.20.60  Brazil 
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IMPORTS   SHARE 


a, •63,280 

9,545,135 

14,392,710 

20,267,371 

95,767,637 

6,366,041 

1,684,306 

6,073,463 

23,590,118 

•0,466,327 

90,471,306 

1,341,690 

26,496,595 

0 

257,047 

16,054,390 

0' 

0 

0 

48,801 

243,354 

1,898,111 

1,963,468 

12,164,627 

2,680,602 

571,237 

7,986,386 

2,298,973 

70,215,188 

3,176,191 

1,056,093 


M 


6676 


Sunshine  Act  Meetings 


Fadonl  Kegfatar 

VoL  58.  Na  19 
Monday,  Pebniary  1,  1993 


TNt  Mdion  of  ttw  FEDERAL  REGISTER 
oonlaint  fwttces  of  nwoHngs  publtfwd  undar 
ttw  "Qovtnvnenl  In  tw  Sunthina  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b(«)(3). 


COMHOOITY  FUTURES  TRAOVM  C0MM8SI0N 

TME  AND  date:  11  ajn.,  Friday,  Frimiary 

5, 1993. 

PtACe:  2033  K  St.  NW..  Washington. 

DC  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  COMSIOEREO:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  MFORMATKM: 

Jean  A.  Webb.  202-254-6314. 

)auiA.Wafab. 

Secretary  of  the  Commission. 

(PR  Doc  93-2443  Filed  l-2»-93;  3:32  pm] 

MUJNO  COOC  OSt-^-M 

COMMODITY  FUTURES  TRAOtNQ  COMMiSStON 

TME  AND  DATE:  11  a.m.,  Friday,  February 

12, 1993. 

PLACE:  2033  K  St..  NW.,  Washington. 

DC.  6th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  MFORMATKM: 

Jean  A.  Webb.  202-254-6314. 

laan  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc  93-2444  Filed  1-2&-93;  3:32  pm] 

MUMQ  cooe  nsi-OMi 

COMMODITY  FUTURES  TRADING  COMMTOSION 

TME  AND  DATE:  11  a.m..  Friday,  February 

19. 1993. 

PLACE:  2033  K  St,  NW..  Washington, 

DC  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSK)EREO:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  MF0RMAT10N: 

Jean  A.  Webb,  202-254-6314. 

lean  A.  Webb. 

Secretary  of  the  Commission. 

iFR  Doc  93-2445  Filed  1-28-93;  3:32  pml 

■LUNO  cooe  OSI-Ot-M 

COMMODITY  FUTURES  TRAOmCi  COMMISSION 

TME  AND  DATE:  11  a.m.,  Friday,  February 
28. 1993. 

PLACE:  2033  K  St,  NW.,  Washington. 
DC  8th  Floor  Hearing  Room. 


STATUS:  Closed. 

MATTERS  TO  BE  CONSIDEREO:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  MFORMATKM: 

Jean  A.  Webb.  202-254-6314. 

)attiA.Wabb. 

Secretary  of  the  Commission. 

[FR  Doc  93-2446  Filed  1-28-93;  3:32  pm] 

MLUNQ  COM  «Mt-tt-M 

BOARD  OF  GOVERNORS  OF  TME  FEDERAL 
RESERVE  SYSTEM 

vm  AND  DATE:  10  a.m..  Thursday. 

February  4, 1993. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets. 

NW..  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Federal  Reserve  Bank  and  Branch 
dinctor  appointments.  (This  item  was 
originally  announced  tor  a  closed  meeting  on 
January  11, 1993.) 

2.  Propoaed  acquisition  of  an  infonnation 
distribution  system  within  the  Federal 
Reserve  System. 

3.  Proposals  regarding  two  Federal  Reserve 
Banks'  renovation  projects. 

4.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

5.  Any  items  carried  forward  firom  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  MFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  appUcations 
scheduled  for  the  meeting. 

Dated:  January  28, 1993. 
jenniliBr  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc  93-2361  Filed  1-28-93;  2:16  pm] 
■ujNO  cooe  tti»-oi-« 

DEPARTMENT  OF  JUSTICE 

UMTEO  STATES  PAROLE  COMMISSION 

Record  of  Vote  of  Meeting  Closxire 

(Public  Law  94-409)  (5  U.S.C  Sec 

552b) 

I,  Edward  F.  Reiily,  Jr.,  Chairman  of 
the  United  States  Parole  Commission, 
presided  at  a  meeting  of  said 


Commission  i^iich  started  at  nine-thirty 
a.m.  on  Tuesday,  January  26. 1993  at  the 
Commissioner's  Central  OfBce.  5550 
Friendship  Boulevard.  Chevy  Chase. 
Maryland  20815.  The  meeting  ended  at 
or  about  twelve-thirty  p  jn.  T^e  purpose 
of  the  meeting  was  to  decida  nine 
appeals  from  National  Commissioners' 
decisions  pursuant  to  28  CFR  Section 
2.27.  Also  discussed  was  internal 
management  reports  with  respect  to  the 
Commission's  internal  organization, 
persoimel  and  policy  practices.  Five 
Commissioners  were  present, 
constituting  a  quonmi  when  the  vote  to 
close  the  meeting  was  submitted. 

Public  announcement  further 
describing  the  subject  matter  of  the 
meeting  and  certifications  of  General 
Counsel  that  this  meeting  may  be  closed 
by  vote  of  the  Commissioners  present 
were  submitted  to  the  Commiasioners 
prior  to  the  conduct  of  any  other 
business.  Upon  motion  duly  made, 
seconded,  and  carried,  the  following 
Commissioners  voted  that  the  meeting 
be  closed:  Edward  F.  Reiily.  Jr..  Carol 
Pavilack  Getty.  Jasper  Clay,  Jr.,  Vincent 
Fechtel.  Jr.,  and  John  R.  Simpson. 

In  witness  whereof.  I  make  this 
official  record  of  the  vote  taken  to  close 
this  meeting  and  authorize  this  record  to 
be  made  available  to  the  publia 

Dated:  January  26, 1993. 
Edward  F.  Reiily,  Jr^ 
Choirmoii,  ^.5.  Parole  CommissioL 
[FR  Doc  93-2442  Filed  1-28-93;  3:31  pm] 
MUMQ  COOC  4410-m-M 

RAILROAD  RETIREMENT  BOARD 

Amendment  to  Notice  of  Meeting 

Based  on  a  request  dated  January  22. 
1993.  from  the  Board's  General  Counsel, 
the  Board  has  determined  to  add  an 
additional  item  to  the  agenda  for  its 
meeting  on  January  28. 1993.  The 
additional  item,  listed  below,  will  be 
considered  during  the  portion  of  the 
meeting  closed  to  the  public. 

Denver  S.  Cooper  v.  Railroad  Retirement 
Board 

For  the  Board: 
Beatrice  Eaenld. 
Secretary  to  the  Board. 
(FR  Doc  93-2336  Filed  1-28-93;  8:59  am] 
MLUNQ  CODE  TMS-et-M 


Corrections 


Vol.  58,  No.  19 

Monday,  Pebniuv  1,  ms 


This  MCtion  of  Dm  FEOEfML  REGISTER 
oontaiM  «ditorW  cormcions  o(  proUouaiy 
published  Presidents.  Rule.  Pioposed  Rule, 
and  Notice  documents.  These  corredkxw  ere 
prepared  by  the  Office  ot  ttie  Federal 
Register.  Agency  prepcued  corrections  are 
issued  as  signed  documenli  and  appear  in 
the  appfopriBdi  doountent  cBtegoriee 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharie 
Administration 

50  CFR  Part  672 
[Dooket  No.  921226-2326] 

Groundfiah  of  tha  Gulf  of  Alaska 

Comction 

In  proposed  rule  document  93-135 
beginning  on  page  532  in  the  issue  of 
Wednesday,  January  6, 1993,  make  the 
following  corrections: 

1.  On  page  533,  in  the  first  column, 
in  the  fifth  full  paragraph,  in  the  fifth 
line,  "Kodiak  63"  should  read  "Kodiak 
(63)". 

2.  On  the  same  page,  in  the  second 
column,  in  the  first  hill  paragraph,  in 
the  seventh  line,  "commence"  should 
read  "commenced". 

3.  On  the  same  page,  iq  the  same 
column,  in  the  same  paragraph,  in  the 
last  line,  "1993"  should  read  "1991". 

4.  On  page  534,  in  the  first  column, 
in  the  first  full  paragraph,  in  the  second 
line,  insert  "a"  oetween  "action,"  and 
"pollock". 

5.  On  the  same  page,  in  the  same 
column,  in  the  2d  full  paragraph,  in  the 
11th  line,  "contract"  should  read 
"contrast". 

■ajJNQ  COOE  tsos-ot-o 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amandmant  of  Export  Vlaa 
Requiramanta  for  Cartain  Cotton  and 
Man-Mada  Rbar  Taxtlla  Products 
Producad  or  Manufactured  In  Hong 
Kong 

Correction 

In  notice  docimient  92-31936 
appearing  on  page  87  in  the  issue  of 
Monday,  January  4, 1993,  make  the 
following  corrections: 


In  the  thiid  cokinm,  in  the  tAle,  far 
category  648-W,  the  following  HTS 
numbers  riiould  be  collected: 

a.  In  the  first  line.  "6304.23.0040" 
should  read  "6204.23.0040";  and 

b.  In  the  fourth  line  frona  the  bottom, 
"6204.60.2560"  should  raad 
"6204.69.2560". 

■tuMQCooc  ises-oi-o 


COMMODITY  FUTURES  TRAOINa 
COMMISSION 

17  CFR  Part  140 

Procaduras  Regarding  Public 
Availability  of  No-Action,  Interpratatlva 
and  Exemption  Lattara  and  Other 
Written  Communications 

Collection 

In  rule  document  92-31122  beginning 
on  page  61290  in  the  issue  of  Thursday, 
December  24, 1993  make  the  following 
correction: 

On  pages  61290  and  61291,  "140.97" 
is  corrected  to  read  "140.98"  wherever 
it  appears. 

aaimacooe  isos-oi-o 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  Na  87-268,  DA  92-1714] 

Broadcaat  Sarvica;  AdvarKed 
Televiaion  Syatama 

Correction 

In  proposed  rule  document  92-31363 
beginning  on  page  61591  in  the  issue  of 
Monday,  E)ecember  28, 1992,  make  the 
following  correction: 

On  page  61592,  in  the  first  column,  in 
the  sixth  line,  "not"  should  read  "now". 

MUMOCOOC  1MS-01-0 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Ljind  Management 
[NV-«30-03-4210;  N-664581 

Exchartga  of  Public  Lands  in  Clark 
County,  NV;  Realty  Action 

Correction 

In  notice  document  92-27608 
beginning  on  page  54101  in  the  issue  of 


Monday,  November  16, 1092.  make  the 
following  conecdons: 

1.  On  p^ge  54102.  in  the  first  column, 
under  T.  20  S..  R.  00  E..  in  Sec  9.  In 
the  third  line,  *'SWV4,SEV4"  should  read 
"SWV4SEV4". 

2^^r>  ^AA  ACkmA  ********    in  llui  aaxx&a 

column,  under  T.  22  S^  R.  61  £..  under 
Sec.  14,  in  &e  third  fine, 
"Ei/<tN£V4NWV4N£%ME\4."  should 
read  "EI6NEV4NWV4NEV4NEV4,". 
3.  On  the  same  page,  in  the  aaaaa 
column,  under  the  same  heading,  in  the 
same  section,  in  the  sixth  line, 
"E'/a«:V4NEV4NWV4NEV4SE%"  should 
read  "E»^NEV4NEV4NWV4NEV4,SE'/4". 

■NXMOCooe  iso6-ei-o 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Lartd  Management 
[0-410-03-0014-4210-06;  NMNM  88896] 

NoUca  Of  Propoaed  Withdrawal  and 
Opportunity  for  Public  Meeting;  NM 

Comertjon 

In  notice  document  93-967  beginning 
on  page  4715  in  the  issue  of  Friday, 
January  15, 1993,  make  the  following 
corrections: 

1.  On  page  4715,  in  the  third  column, 
in  the  land  description.  T.  18  N.,  R.  3 
E.,  in  Sec.  2,  in  the  third  line, 
"SWV4SWV4NWV4NWV4,"  should  read 
"SWV4SWV4NWV4,". 

2.  On  page  4716,  in  the  first  column, 
fn  the  land  description,  T.  18  N.,  R.  3 
E.,  in  Sec.  10,  in  the  third  line. 
"NWV1NWV4,"  should  read 
"NWV4hWV4,". 

3.  On  the  same  page,  in  the  same 
colunm,  in  the  land  description,  T.  18 
N.,  R.  4  E.,  in  Sec.  18,  "and  NEVtNWVi" 
should  read  "and  NEViNWV*". 

BHJJNaCOOC  1S0»-0t-O 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  10 

Elimination  of  Certain  Documentation 
Requirements  for  Articles  Entered 
Under  Various  Special  Tariff  Treatment 
Proviaions  and  Programa 

Correction 

In  proposed  rule  document  93-1015 
beginning  on  page  4615  in  the  issue  of 
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Friday,  January  IS,  1993,  make  the 
following  corrections: 

fiai73    [CorrMtod] 

1.  On  page  4621,  in  the  first  column, 
in  §  10.173(a)(2),  in  the  second  line, 
"manufacturer"  should  read 
"manufacture". 

2.  On  the  same  page,  in  the  same 
column,  in  S  10.173(c).  in  the  fifth  line, 
"seems"  should  read  "deems". 

MtUNQCOOe  MW-W-O 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parti 

[T  J).  8448] 
R1N1545-AP64 

EnharKed  Oil  Recovery  Credit 

Correction 

In  rule  document  92-27741  beginning 
on  page  54919  in  the  issue  of  Monday, 
November  23, 1992,  make  the  following 
corrections: 


f  1.43-2   CCerrMled] 

1.  On  page  54926,  in  the  second 
column,  in  $  1.43-2(e)(2),  in  the  second 
line,  "(1)"  should  read  "(i)". 

2.  On  the  same  page,  in  the  third 
column,  in  §  1.43-2(e)(2)(ii),  the 
paragraph  designated  "(b)"  should  read 
"(B)". 

3.  On  the  same  page,  in  the  same 
column,  in  §  1.43-2(e)(2)(iUKA).  in  the 
second  line,  insert "("  after  "system". 

MUMQ  COM  ins-*i-o 


DEPARTMENT  OF  THE  TREASURY 

Internal  ReveiHie  Service 

26  CFR  Parte  1  and  602 
[T J).  6437] 

Umltatione  on  Percentage  Depletion  In 
the  Cece  of  Oil  and  Gaa  Walla 

Correction 

In  rule  document  92-23097  beginning 
on  page  43697  in  the  issue  of 
Wednesday,  September  23, 1992,  malce 
the  following  corrections: 


1.  On  page  43898,  in  the  second 
column,  in  the  second  full  paragraph,  in 
the  seventh  line  from  the  bottom,  insert 
"a"  after  "(e.g.,". 

S1.613A-2    [CorrMled] 

2.  On  page  43899,  in  the  third 
column,  in  §  1.613A-2(a)(3),  "deposits" 
should  read  "deposit". 

I1.613A-3    ICerreeled] 

3.  On  page  43900.  in  the  third 
column,  in  §  1.613A(e)(3)(ii)(B),  in  the 
second  line,  "partner's"  should  read 
"partners' ". 

f1.613A-7    [CorrwtMq 

4.  On  page  43903,  in  the  third 
column,  in  §  1.613A-7(r)(l),  in  tke  third 
line,  "1992"  should  read  "1982". 

BUJJNO  COOE  1S0B-41-O 
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Jan.  1,1992 

Jan.  1, 1992 


nM 
^^M 

20.00 
14.00 


t\M 
MM 


Jan- 1. 1N2        OOO-Entf 


60-130 (869-017-00043-4) 

140-190 (86O-017-00044-2) 

200-1190  (860-017-00045-1) 

1200-End  (860-017-00046-9) 

15  Parte: 

0-290  (86O-0I7-O0067-7)  „... 

300-790 (88O-OT7-0004I-5) 

800-€nd  (860-017-00049-3) 

MPaftK 

O-MO (860-017-0005O-7) 

1SO490  ..„ (869-017-OOOS1-0) 14.09 

1000-Ead  (869-017-00052-^ SM 

17  Parte: 

1-199  (869-017-00054-0)  ..... 

200-239 (869-017-00055-8) 

240-End (860-017-08056-6) 

18  Parte: 

1-149 (860-017-00057-4) 

150-279 (869-017-00050-2) 

(80O-017-000S9-1) 

(868-017-00060-4) 


19 

1-199  (869-017-00061-2) 

200-End  __ (869-017-00062-1) 

20  Parte: 

1-399  (869-O17-00063-9) 

400-499 (869-017-00064-7) 

500-End (869-017-00065-5) 

21  Parte: 

1-89 (869-017-00066-3) 

100-169 (869-017-00067-1) 

170-199 (869^7-00068-0) 

200-299  ™„ (869-017-00069-8) 

300-409  ...„ (869-017-00070-1) 

500-<09  ..._ (869-017-00871-O) 

600-799 (869-017-00072-0) 

800-1299 (869-017-00073-6) 

1300-End (869-017-00074-4) 9.00 

22  Parte: 

1-290  (060-017-00075-2) 26.00 

300-End (869-017-00070-1) MM 

23  (869-017-00077-0) 


17.00 
24.00 

MM 

19.00 

14J0 

0.50 

28.00 
9.50 

16.00 
31J0 
21  JO 

MM 
MM 
MM 

5.50 

tu» 

21jOO 

7.00 

18.00 


24  Parte: 

0-199  (869-017-00078-7) 

200-499 (86O-017-00079-S) 

500-699 (869-017-00060-9) 

700-1699 (869-017-00081-7) 

1700-End  (869-017-00002-5) 

25  (860-017-00083-3) 


MM 
tiM 
1X00 
MM 
13.00 

tiM 


(060-017-00042-6) 25.00         Jan.  1, 1992 


26  Parte: 

§§1.0-1-1,60  _ (869-O17-00004-1) 17.00 

§§1.61-1.169 (869-017-00065-0) 33.00 

§§1.170-1  JOO  (869-017-00086-8) 19.00 

§§1J01-1400  (869-017-00087-6) 17.00 

§§1.401-1500  (869-017-00088-4) 38.00 

§§1iO1-1*40  (869-017-00089-2) 19.00 

§§1.641-1050  (869-017-00090-6) 19.00 

§§1^51-1.907  (869-017-00091-4) 23.00 

§§1.900-1.1000  (869-017-00092-2) 26jOO 

§§1.1001-1.1400 (869-O17-00093-1) 19.00 

§§1.1401-End  (869-O17-00094-9) 26.00 

2-29 (869-017-00095-7) 

30-39  (869-017-00096-5) 

40-49  (869-017-00097-3) 

50-299  (869-O17-00090-1) 

300-499 (869-017-00099-0) 

500-599 (869-O17-0010O-7) 

600-End  (869-017-00101-S) 


22il0 
15.00 
12.00 
15.00 
20.00 
6.00 
6.50 


Jan.  1,1992 
Jan.  1,1992 
Jan.  1,1092 
Jan.  1, 1092 


tetl, 
Jan.  1.1992 
4an.  1,1002 

wtKL  I,  t«92 

Jan.  1,1082 
Jan.  1.1092 

Apr.  1,1012 
Apr.  1, 1992 
Apr.  1,1902 

Apr.  1. 1092 
Apr.  1. 1992 
Apr.  1,1902 
Apr.  1,1092 

Apr.  1, 1092 
Apr.  1. 1992 

Apr.  1, 1992 
Apr.  1, 1902 
Apr.  1, 1992 

Apr.  1,1992 
Apr.  1,1992 
Apr.  1, 1992 
Apr.  1,1992 
Apr.  1, 1992 
Apr.  1,1902 
1^.1,1902 
Apr.  1, 1992 
Apr.  1, 1992 

Apr.  1,1992 
Apr.  1, 1992 


18.00         Apr.  1, 1992 


Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1992 

Apr.  1, 1992 

Apr.  1, 1992 
Apr.  1. 1992 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1992 
*Apr.  1,1990 
Apr.  1, 1992 
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in 


TNto 


SiOcic  NunibttT 


Pries      RcvWenDal* 


TMa 


27Parta: 

1-199 (e6»^7-«tt(tt-4) MM  Apr.  1,1992 

200-End  (869-017-OOIOa-l) 11  JO  Apr.  1, 1991 

28  (869-017-0010*-0) 37.00  July  1, 1992 

29  Part*: 

0-99 (889-017-00105-9) 19.00  Juty  1, 1992 

100-499 (869-013-00109-6) 9.00  July  1, 1992 

500-899 (969-817-O0107-4) 32.00  July  1, 1992 

900-1890 (869-017-80108-2) 16JN  JUy  1, 1992 

1908-1910  (§§1901.1  to 

1910J99) (868^7-00109-1) 29JN  Juty  1, 1992 

1910  (§§1910.1000  to 

•nd)  _„ (868-817-00110-4) 16.00  July  1, 1992 

1911-1928  (888-017-00111-2) 9.00  »July  1,1969 

1926 (869-017-00112-1) 14.00  July  1, 1992 

1927-En4  (869-017-00113-9) 30.00  July  1, 1992 

30  Parte: 

1-199 (869-017-00114-7) 25.00  July  1, 1992 

200-699 (869-017-00115-5) 19.00  July  1, 1992 

700-End (869-017-00118-3) 2100  July  1, 1992 

31  Parts: 

8-199 (868-817-00117-1) 17.00  July  1, 1992 

200-End (868-817-00118-8) 25.00  July  1, 1992 

32  Parts: 

1-39,  Vol.  I  15.00  »July  1,1964 

1-39,  Vol.  n 19.00  » July  1, 1984 

1-39,  Vol.  lU 18.00  » July  1, 1984 

1-189  (869-017-00118-8) 30.00  July  1, 1992 

190-^99 (868-817-00128-1) 33.00  July  1, 1992 

400-629 (869-017-00121-0) 29.00  July  1, 1992 

630-699 (868-017-00122-8) 14.00  'July  1, 1991 

700-799 (869-017-00123-8) 20.00  July  1, 1992 

600-£nd (869-017-80124-4) 20.00  July  1, 1992 

33  Parta: 

1-124 (869-017-00125-2) 18.00  July  1, 1992 

12^199 (869-017-00126-1) 21.00  July  1, 1992 

200-End (869-017-00127-9) 23.00  July  1, 1992 

34  Parta: 

1-299  (868-817-80128-7) 27.00  July  1, 1992 

300-399 (869-017-00129-5) 19.00  July  1, 1992 

408^nd, (869-017-80138-8) 32.00  July  1, 1992 

35  IJ (869-017-00131-7) 12.00  July  1. 1992 


36Par«i: 

1-199  ...:. (868-817-80132-5) 15.00 

200-End (868-017-00133-3) 32.00 

(869-017-80134-1) 17.00 


37 


•If 


38  Parta: 

0-17 (869-017-00135-0) 28.00 

18-End (869-017-00138-8) 28.00 

39  U (869-017-00137-6) 16.00 


40 

1-51  (869-817-00138-4) 3iM 

52 (868-817-00138-2) 33.00 

53-60  (869-017-00140-6) 36.00 

61-80  ..._ (869-017-00141-4) 16.00 

81-85  (868-817-00142-2) 17.00 

86-99  ..._ (869-017-00143-1) 33.00 

100-149 (869-017-00144-9) 34.00 

150-189  _ (869-017-00145-7) 2\M 

190-259  - (869-017-00146-5) 16.00 

260-299  _ (869-017-00147-3) 36.00 

300-399 (869-017-00148-1) 15.00 

400-424 (869-017-00148-8) 26.00 

425-699 (868-017-00158-3) 26.00 

700-789 (868-817-80151-1) 23.00 

790-End (869-017-00152-0) 25.00 


July  1, 1992 
July  1,1992 

July  1, 1992 


S«pt  1,1992 
S«pt.  1, 1992 

July  1,1992 

July  1,1992 
July  1,1992 
JUy  1,1992 
July  1, 1992 
July  1,1992 
July  1, 1992 
July  1,1992 
July  1, 1992 
July  1,1992 
July  1,1992 
July  1, 1992 
July  1, 1992 
July  1, 1992 
July  1, 1992 
July  1,1992 


1, 1-11  lo  Appmdii,  2  (2  Rtawwd) 13J» 

3-6  14JM 

7  108 

8 4i8 

9  1188 

18-17 838 

11  Vol  I,  PMtt  1-5 1100 

11  Vol  I,  Parta  6-18 ^.....  1108 

18,  Vol  M,  Parts  28-52 1188 

19-100  1380 

1-100 (869-017-00153-8) 930 

101  (889-017-00154-6) 2100 

102-200 (869-017-00155-4) 11.00 

201-End (869-017-00158-2) nM 

42ParU: 

1-399  (869-017-00157-1) 

400-429 (869-013-00159-1) 

438-Eiid (869-817-88159-7) 

43 


2106 
21.00 
31.00 


1-999  (869-013-00161-3) XM 

1000-3999  (868-817-00161-9) 3100 

4000-End  (868-817-80162-7) 1100 

44  (869-017-88163-5) 2100 

45ParU: 

•1-199 (869-017-00164-3) 

288-499 (869-013-00166-4)  

500-1199 (869-016-00167-0) 

1200-End  (669-017-00167-8) 


2100 
12.00 
30.00 
20.00 


41  Chapters: 
1,1-1  to  l-K  . 


1100       *  July  1,1984 


46  Parta:  * 

•1-40  (869-017-80168-6) 17.00 

41-69  (869-017-00169-4) 1100 

70-89  (869-017-00170-8) 100 

90-139  ,...(869-013-00172-9) 12i» 

•148-155  (869-017-00172-4) 12.00 

158-165 (869-017-00173-2) 14.00 

168-188 (869-017-00174-1) IIM 

200-499 (869-817-00175-9) ZIM 

500-End  (869-017-00176-7) 14.00 

47  Parta: 

0-19 (868-017-00177-5) 22.08 

28-38  (869-013-00179-6) 1100 

40-69  (869-017-00179-1) 1100 

70-79 (869-013-00181-8) 1100 

88-End (869-013-00182-6) 2100 

48  Chapters: 

1  (F»«t«  1-51)  (869-013-00183-4)  .-. S\M 

1  (Parti  52-99) _....  (869-017-00183-0) 2ZM 

2  (Parts  201-251)  (869-017-00184-8) 1100 

2  (Parta  252-299)  (869-017-00185-6) 12il0 

3-6  ....(869-017-00186-4) 22JM 

7-14 (869-017-00187-2) 3100 

15-End (869-013-00189-3) 3100 

29-£nd (869-817-00188-9) 1180 

49  Parta: 

1-99 (869-013-00198-7) 20.00 

100-177 (869-013-00191-5) 2100 

•178-199  (869-017-00192-9) 1100 

200-399 (869-013-00193-1) 22JW 

408-999 (869-01 3-001 94-8) 27J8 

1000-1199  (869-013-00195-4) MM 

1200-End  (869-017-00196-1) 2180 

50  Parta: 

1-199  (869-813-80197-4) 2180 

200-588 (869-817-80198-8) 2100 

600-End (868-813-00199-1) %7M 

CFR  Indax  and  Hndinga 

Aida (868-017-00053-1) 31.00 

Con|>Mc  1993  CFR  M( 77100 

Mkrafich*  CFR  EdMon: 

Compl«tt  ••(  (on«-tirm  mailing) MtM 


*Juty  1,1884 

*July  1,1984 

*Juty  1, 1984 

*July  1. 1904 

*July  1, 1904 

*July  1,1984 

*July  1, 1984 

*July  1,1904 

*July  1, 1984 

*Jiily  1, 1884 

Juty  1,1982 

July  1,1982 

•Juty  1,1991 

July  1,1982 

Oct  1,1992 
Oct.  1, 1991 
Oct  1.1982 

Oct  1,1981 
Oct.  1, 1992 
Oct.  1, 1992 

Oct  1,1992 

Oct  1,1992 
Oct.  1, 1991 
Oct  1, 1992 
Oct.  1, 1992 

Oct  1, 1992 
Oct  1, 1992 
Oct.  1, 1992 
Oct.  1, 1991 
Oct.  1,1992 
•Oct.  1,1991 
Oct.  1, 1992 
Oct.  1,1992 
Oct  1, 1992 

Oct  1, 1992 
Oct  1,1991 
Oct  1, 1992 
Oct  1,1991 
Oct.  1, 1991 

Oct  1.1991 
Oct  1.1992 
Oct  1,1992 
Oct  1,1992 
Oct  1, 1992 
Oct  1. 1992 
Oct.  1, 1991 
Oct.  1, 1992 

Oct  1,1991 
D«c.  31, 1991 
Oct.  1,1992 
Oct.  1, 1991 
Oct.  1, 1991 
Oct.  1, 1991 
Oct.  1, 1992 

Oct  1, 1991 

Oct.  1,1992 
Oct  1, 1991 


J«L  1,1992 
1993 

1990 


JV 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS^-^EBRUARY  1993 


This  table  is  used  by  the  OfBce  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
conunent  deadlines,  which  appear  in 
agency  documents,  hi  computing  thesa 


dates,  the  day  after  publication  is 
coimted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
hoUday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 


A  new  table  will  be  published  ir>  the 
first  issue  of  each  month. 


Oath  of  FR  publication 


IS  DAYS  ATTER  PUBLICA- 
TION 


30  DAYS  AFTER  PUBLICA- 
TION 


45  DAYS  AFTER  PUBLX^A- 
TON 


60  DAYS  AFTER  PUeUCA- 
TION 


90  DAYS  AFTS«  PUBUCA- 


February  1 

February  16 

March  3 

March  18 

April2 

Mays 

February  2 

February  17 

March  4 

March  19 

Aprils 

Mays 

Februarys 

February  18 

MarchS 

March  22 

Aprils 

May4 

February  4 

February  19 

March8 

March  22 

Aprils 

Mays 

Februarys 

Febnjary  22 

March  8 

March  22 

Aprils 

Mays 

Februarys 

February  23 

March  10 

I^rch25 

April9 

May  10 

February  9 

February  24 

March  11 

March  26 

April  12 

May  10 

February  10 

February  25 

March  12 

Ktorth29 

April  12 

Mayll 

February  11 

February  26 

March  15 

March  29 

April  12 

May  12 

February  12 

March  1 

March  15 

March  29 

April  13 

May  13 

February  16 

March  3 

March  18 

April  2 

April  19 

May  17 

February  17 

March  4 

March  19 

April  5 

April  19 

May  18 

February  18 

March  5 

March  22 

April  5 

April  19 

May  19 

February  19 

March  8 

March  22 

Aprils 

April  20 

May  20 

February  22 

March  9 

March  24 

April8 

April  23 

May  24 

February  23 

March  10 

March  25 

April9 

April  26 

May  24 

February  24 

March  11 

March  26 

April  12 

April  26 

May  25 

February  25 

March12 

March  29 

April  12 

April  26 

May  26 

February  26 

March  15 

March  29 

April  12 

April  27 

May  27 

Document 

Drafting 

Handbook 


Federal  Register 
Document 
Drafting 
Handboolc 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

rder  processing  code:   *5|33  Charge  your  order. 

Its  easy! 
YES,  please  send  me  the  following  indicated  publications.  To  f«  your  ordor.  and  .r,qulr»w-(202)  512-2250 


.  copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


The  total  cost  of  my  order  is  $. 


Foreign  orders  please  add  an  additional  25%. 


Jl  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change 
Please  Type  or  Print 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


3.  Please  choose  method  of  payment: 

I    I  Check  payable  to  the  Superintendent  of  Documents 

I    I  GPO  Deposit  Account        I I I — I — I — I — I — l~l — I 

I    I  VISA  or  MasterCard  Account 


(City,  State.  ZIP  Code) 
L L 


(Credit  card  expiration  date) 


Thank  you  for  your  order! 


(Daytime  phone  including  area  code) 

(Signature) 

MaU  To:  New  Ciders.  Superintendent  of  Documents.  P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


(R«v  12/91) 


Ofdef 


Public  Laws 


103d  Congress,  1st  Session,  1993 


Pan^Net  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  put>lication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  ttie  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregulariy  upon  enactment,  for  the  103d  Congress,  1st  Session,  199a 

(Individual  laws  also  may  be  purchased  from  the  Superintendent  o*  Documents,  Washington,  DC 
20402-932a  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newly  enacted  laws  and  prices). 


Superintendent  of  Documents  Subscriptions  Order  Fonn 

Nocassing  Code: 

*  6216 

I    I  YES,  enter  my  subscriptkm(s)  as  follows: 


Charge  your  ordf. 
lf»Ea$yl 
Tb  tax  your  orders  (202)  512-2233 


j^i^. 


subscriptions  to  PUBUC  LAWS  for  the  103d  Congress,  1st  Session,  1993  ftir  $156  per  subscription. 


The  total  cost  of  my  order  is  $. 


International  customers  please  add  25%.  Prices  include  regular  domestic 
postage  and  handling  and  are  subject  to  change. 

Please  doose  Method  of  Riyineiit: 

r~l  Check  Playable  to  die  Superimendent  of  Documents 

I-D 


(Company  or  Personal  Name) 


(Please  type  or  pri«) 


(Adffitional  address/aoention  line) 


(Soeet  address) 


Lj  GPO  Deposit  Account 

n  VISA  or  MasterCard  Account 


nn 


n 


(Chy,  Stale.  ZIP  Code) 


(Credit  caid  expintioa  daK) 


Thank  you  Jor 
your  order! 


(D^me  phone  including  area  code) 


(Purchase  Order  Na) 


VIS   vo 

Mw  «»«  make  your  name/address  araiiabie  to  other  maOcnrLJ   LJ 


(Audrarizing  Signature) 

Mail  Tb:    New  Orders,  Superintendent  of  Documents 
PX).  Box  371954,  Pittsburgh.  PA  15250-7954 


<W3) 


FEDERAL  REGISTER  SUBSCRIBERS: 

IMPORTANT  INFORMATION 

ABOUT  YOUR  SUBSCRIPTION 

After  6  years  without  an  adjustment,  it  has  become  necessary  to  increase  the  price  of  the  Federal 
Register  in  order  to  begin  recovering  the  actual  costs  of  providing  this  subscription  service. 
Effective  October  1, 1992,  the  price  for  the  Federal  Register  will  increase  and  be  offered  as 
follows: 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE— Each  business  day  you  can  continue 
to  receive  the  daUy  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  Regulations  List  of  Sections  Affected  (LSA),  all  for  $415.00  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE— With  this  subscription  service,  you 
will  receive  the  Federal  Register  every  business  day  for  $375.00  per  year. 

HOW  WILL  Tins  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
in  your  subscription. 

AT  RENEWAL  TIME 

At  renewal  time,  to  keep  this  important  subscription  coming— you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
and  order  only  the  parts  that  suit  your  needs: 

•  renew  your  entire  Federal  Register  Service  (complete  service) 

or  select. . . 

•  the  daily  only  Federal  Register  (basic  service) 
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the  correct  entry  for  the  correction  that  appears  on 
page  6575  of  the  Federal  Register  of  January  29, 
1993.) 

PROPOSED  RULES 

Estate  and  gift  taxes: 

Generation-skipping  transfer  tax;  correction,  6854 
Income-  taxes: 
Life  insurance,  qualified  accelerated  death  benefits; 

correction.  6854 
Property  contributed  to  partnership;  allocations  reflecting 
built-in  gain  or  loss;  correction,  6854 
Procedure  and  administration: 
Passport  and  permanent  residence  applicants; 
information  reporting;  correction,  6854 

International  Trade  Administration 

NOTICES 

Antidumping: 
Industrial  belts  and  components  and  parts,  cured  or 
uncured,  from — 
Japan.  6777 
Countervailing  duties: 
Ceramic  tile  bom  Mexico.  6778 
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Cotton  yam  from — 
Brazil,  6779 
Meetings: 
Automotive  Parts  Advisory  Committee.  fi779 

Interstate  Commerce  Commission 

NOTICES 

Railroad  services  abandonment: 

CSX  Transportation  Co.,  Inc.,  6807 

CSX  Transportation,  Inc.,  6807 

Justice  Department 

See  Antitrust  Division 

NOTICES 

Pollution  control;  consent  judgments: 

Michael  Co.  et  al.,  6808 

Phillips  Industries,  Inc.,  et  al.,  6808 

Labor  Department 

See  Employment  and  Training  Administration 

Land  Management  Bureau 

RULES 

Public  land  orders: 

Idaho,  6719 
NOTICES 

Survey  plat  filings: 
Oregon,  6806 

National  Aeronautka  and  Space  Administration 

NODCES 

Meetings: 
Aeronautics  Advisory  Committee,  6812 
Space  Science  and  Applications  Advisory  Committee, 
6812 

National  Highway  TratHc  Safety  Administration 

NOTICES 

Fuel  economy  program,  automotive;  annual  report  to 
Congress,  6837 

National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Center  for  Research  Resources,  6801 
National  Heart,  Lung,  and  Blood  Institute,  6801-6803 
National  Institute  of  Arthritis  and  Musculoskeletal  and 

Sicin  Diseases,  6800 
National  Institute  of  Child  Health  and  Human 
Development,  6800 

Natior>8l  Park  Service 

NOTICES 

National  Register  of  Historic  Places: 
Pending  nominations,  6807 

Navy  Department 

NOTICES 

Meetings: 
Naval  History  Advisory  Committee,  6780 

Nuclear  Regulatory  Commission 

PnOPOSEO  RULcS 

Radioactive  waste;  procedures  and  criteria  for  on-site 
storage  of  low-level  waste,  6730 

NOTICES 

Agency  information  collection  activities  under  0MB 
review,  6812 


Environmental  statements;  availability,  etc.: 

CaroHna  Power  ft  Light  Co.  et  al.,  6813  • 

Combustion  Engineering,  Inc.;  conection,  6813 

Commonwealth  Edison  Co.,  6814 

GPU  Nuclear  Corp.,  6814 
Meetings: 

Nuclear  Utihty  Management  and  Resources  CommiHee. 
6815 
Meetings;  Sunshine  Act,  6853 
Applications,  hearings,  determinations,  etc.: 

Army  Department,  6815 

Eastern  Testing  ft  Inspection,  Inc.,  6819 

Georgia  Power  Co.  et  al.,  6820 

Omaha  Public  Power  District,  6822 

Oncology  Services  Corp.,  6825 

Pacific  Gas  ft  Electric  Co.,  6827 

Sequoyah  Fuels  Corp.,  6828 

Personnel  Management  Office 

NOnCES 

Agency  information  collection  activities  under  0MB 
review,  6828 

Postal  Rate  Commission 

PROPOSED  RULES 
Practice  and  procedure: 
Rate  and  classification  schedules;  complexity  in  rates 
inquiry,  6769 

Public  Health  Service 

See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Heahh 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Heahh  Resources  and  Services  Administration,  6803 

Research  and  Special  Programs  Administration 

RULE^ 

Hazardous  materials: 
Hazardous  materials  transportation — 
Bulk  packagings  containing  oil;  oil  spill  prevenlicc  and 
response  plans,  6864 

Rural  Electrtflcatlon  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Central  Virginia  Electric  Cooperative.  6775 

Securities  and  Exchange  Conunission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

National  Association  of  Securities  Dealers,  Inc.,  6829 
Applications,  hearings,  determinations,  etc.: 

Goldman  Sachs  Equity  PortfoUos,  Inc.,  et  al.,  6830 

Stale  Department 

NOTICES 

International  Traffic  in  Arms  regulations;  statutory 
debarment,  6835 

Trartsportation  Departmertt 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  National  Highway  Traffic  Safety  Administration 
See  Research  and  Special  Programs  Administration 
RULES 

Legal  proceedings;  testimony  of  employees  and  production 
of  records,  6719 
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NOTKES 

Aviation  proceedings: 
Hearings,  etc. — 
Atlantic  Southeast  Airlines,  Inc.  6836 

Treasury  Department 

See  Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities  iinder  OMB 

review,  6851 
United  States  Infonnation  Agency 

NOTICES 

Art  objects,  importation  for  exhibition: 
Scrolls  from  the  Dead  Sea:  The  Andent  Library  of 
Qumran  and  Modem  Scholarship.  6852 


P^rt  III  .JO,. 

Department  of  Transportation.  Research  and  Special 

Programs  Administration,  6864 

Part  IV  ^. 

Department  of  the  Interior,  Bureau  of  Indian  A^rs,  6874 


Reader  Aids 

Additional  information,  including  a  list  of  public 
laws,  telephone  numbers,  and  finding  aids,  appears 
in  the  Reader  Aids  section  at  the  end  of  this  issue. 


Separate  Parts  In  This  Issue 

PartH 

Federal  Emergency  Management  Agency.  6856 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public 

Law  numbers.  Federal  Register  finding  aids,  and  a  list 

of  Clinton  Administration  officials  is  available 

on  202-275-1538  or  275-0920. 
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This  s«c»on  o(  tha  FEDERAL  REGtSTER 
contain*  regulatory  documents  having  ganenri 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  In  the  Ckxto  of 
Federal  Regulations.  wWch  is  putiNshed  under 
50  tMes  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Siiperintendent  of  Documents.  Prices  of 
new  books  are  listed  In  ttw  Arst  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricuttural  Marketing  Service 

7  CFR  Parts  1 097  and  1099 

[DA-92>35] 

Milk  in  the  Memphis,  TN.  and  Paducah, 
KY,  Marketing  Areas;  Reinstatement  of 
the  Orders 

AGENCY:  Agricultural  Marlieting  Service, 
USDA. 

ACTION:  Final  rule;  suspensioo. 


SUMMARY:  This  action  suspends  the 
order  issued  October  20, 1992.  and 
reinstates  the  orders  regulating  the 
handling  of  milk  in  the  Memphis. 
Tennessee,  and  Paducah,  Kentucky, 
marketing  areas.  This  action  is  being 
taken  to  comply  with  a  temporary 
restraining  wder  issued  by  the  United 
States  District  Court  for  the  Western 
District  of  Tennessee  on  December  31, 
1992. 

EFFECTIVE  DATE:  December  1, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clayton  H.  Plumb.  Chief.  USDA/AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  room  2968,  South  Building. 
P.O.  Box  96456,  Washington,  DC  20090- 
6456,  (202)  720-6274. 

SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding:  Order 
Terminating  the  C)rdOTs:  Issued  October 
20, 1992;  published  October  26, 1992 
(57  FR  48449}. 

Pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601  et 
seq.),  an  order  terminating  the  orders 
regulating  the  handling  of  milk  in  the 
Memphis.  Tennessee,  and  Paducah, 
Kentucky,  marketing  areas  was  issued 
on  October  20. 1992.  Specifically 
§§  1097.2-1097.95  of  part  1097  were 
removed  and  §§  1099.2-1099.86  of  part 
1099  were  removed,  effective  December 
1,1992  (57  FR  48449). 


The  termination  order  removing  all 
sections  except  §§  1097.1  aik^099.1  of 
parts  1097  and  1099  are  hereby 
suspended  and  such  sections  of  parts 
1097  and  1099  are  hereby  reinstated 
indefinitely  to  comply  with  a  temporary 
restraining  order  issued  by  the  United 
States  District  Court  for  the  Western 
District  of  Tennessee  on  December  31, 
1992. 

List  of  Subjects  in  7  CFR  Parts  1097  and 
1099 

Milk  marketing  orders. 

1.  The  authority  citation  for  7  CFR 
parts  1097  and  1099  continues  to  read 
as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31,  as 
amended;  7  U.S.C.  601-674. 

PART  1097— MILK  IN  THE  MEMPHIS, 
TENNESSEE  MARKETING  AREA 

2.  Part  1097  is  amended  by  reinstating 
§§  1097.2  through  1097.95  and  their 
undesignated  center  headings  to  read  as 
follows: 


DefinitioBS 

1 097.2    Memphis,  Tennessee  marketing 

area. 
1097J    Route  disposition. 

1097.7  Fhiid  milk  piant 

1097.8  Nonfluid  milk  plant 

1097.9  Handler. 

1097.10  Producer-handler. 

1097.12  Producer. 

1097.13  Producer  milk 

1097.14  Other  source  milk 

1097.15  Fluid  milk  product. 

1097.16  Fluid  cream  product 

1097.17  Filled  milk 

1 097. 1 8  Cooperative  association. 

1097.19  [Reserved] 

1097.20  Product  prices. 

Handler  Reports 

1097.30  Imports  of  receipts  and  utilization. 

1097.31  Payroll  reports. 

1097.32  Other  reports. 

Qassification  of  Milk 

1097.40  Qasses  of  utilization. 

1097.41  Shrink^e. 

1097.42  Classification  of  transfers  and 
diversions. 

1097.43  General  classification  rules. 

1097.44  Classification  of  producer  milL 

1097.45  Market  administrator'*  reports 
concerning  classification. 

Qass  Prices 

1097.50  Class  prices. 

1097.51  Basic  fiwmula  price. 
1097.51a    Basic  Class  U  fonmila  price. 

1057.52  Plant  location  ad)ustments  ibr 
handlers. 


1087.53  Anaouncement  of  dass  prioesL 

1097.54  EquivaleiU  price. 

UnifDnn  Prices 

1097.60  Handler's  value  of  milk  far 
computing  unifonn  price. 

1097.61  Gomputatlon  of  unifonn  price  far 
each  handler  (including  weighted 
average  price  and  uniform  pnce  for  base 
milk  ttod  excess  milk). 

1097.62  AaaouiiGamont  of  uniform  prioss 
far  each  handler  and  butter&t 
difierentiaL 

PayMBliferMiHc 

1097.71  Payments  to  market  admlnistrstor. 

1097.72  Rate  of  partial  payments. 

1097.73  Payments  to  producers  and  to 
cooperative  associations. 

1097.74  ButterCat  difienmtial. 

1097.75  Plant  kication  adjustments  for 
producers. 

1097.77  Adjustment  of  accounts. 

1097.78  Charges  on  overdue  accounts. 

Adminiiti  alive  Assessuieut  and  Maifatiag 
Service  Daductiaa 

1097.85  Assessment  far  order 
administration. 

1097.86  Deduction  far  marketing  services. 

Base-&ceas  Plan 

1097.90  Base  milk. 

1097.91  Excess  milk. 

1097.92  Computation  of  daily  average  base 
far  each  producer. 

1097.93  Determination  of  monthly  base  far 
eecb  producer. 

1097.94  Base  rules. 

1097.95  Announcement  of  established 
bases. 

Defiwtions 

11097.2    MewpWa.  Tsnneeeea  iiiilwllny 
wee. 

Memphis.  Tennessee,  marketing  area 
means  ail  the  territory,  including 
incorporated  municipalities  and 
military  reservations,  within  the 
Tennessee  counties  of  Feyette, 
Hardeman  (except  Qvil  Districts  5  and 
6),  Ha3rwood,  Lauderdale,  Madison 
(except  Civil  Districts  4  and  9),  Shelby 
and  Tipton;  the  Mississippi  counties  of 
De  Soto,  Tate,  Panola  (except  the  village 
of  Crowder).  Tunica,  Lafayette,  and 
Marshall  (exclusive  of  Beat  5);  and  the 
townships  of  Mississippi  and  Proctor  in 
Crittenden  County,  Arkansas. 

S  1097.3    Routs  dispoeition. 

Route  diuto&ition  means  a  delivery 
(including  disposition  from  a  plant  store 
or  from  a  distribution  point  and 
distribution  by  a  vendor  or  vendir>g 
machine)  of  any  fluid  milk  product 
classified  as  Class  I  milk  to  a  retail  or 
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wholesale  outlet  other  than  a  delivery  to 
a  milk  or  filled  milk  plant.  A  delivery 
through  a  distribution  plant  shall  be 
attributed  to  the  plant  from  which  the 
Class  I  milk  is  moved  through  a 
distribution  point  to  wholesale  or  retail 
outlets,  without  intermediate  movement 
to  another  milk  or  filled  milk  plant. 

11097.7    RuM  m<lk  plant 

Except  as  provided  in  paragraph  (c)  of 
this  section,  fluid  milk  plant  means: 

(a)  Any  milk  processmg  or  packaging 
plant  from  which  a  volimie  of  Class  I 
milk,  except  filled  milk,  equal  to  an 
average  of  1,000  poimds  or  more  per 
day,  or  not  less  than  5.0  percent  of  the 
Class  I  milk,  except  filled  milk,  of  such 
plant,  is  disposed  of  during  the  month 
as  route  disposition  in  the  marketing 
area. 

(b)  IReserved) 

(c)  The  term  fluid  milk  plant  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler  plant; 

(2)  A  plant  qualified  pursuant  to 
paragraph  (a)  or  (b)  of  this  section  which, 
would  be  fully  regulated  pursuant  to  the 
provisions  of  another  order  issued 
pursuant  to  the  Act  and  from  which  the 
market  administrator  determines  that  a 
greater  volume  of  fluid  milk  products, 
except  filled  milk,  was  disposed  of 
during  the  month  from  sudi  plant  as 
route  disposition  in  the  marketing  area 
regulated  by  the  other  order  and  as  fluid 
milk  products  transferred  as  Class  I  milk 
to  plants  fully  regulated  by  such  other 
order  than  as  route  disposition  in  the 
Memphis,  Tenn.,  marketing  area  and  as 
fluid  milk  products  transferred  as  Class 

I  milk  to  other  fluid  milk  plants: 
Provided,  That  a  plant  which  was  a 
fluid  milk  plant  pursuant  to  paragraph 
(a)  or  (b)  of  this  section  in  the 
immediately  preceding  month  shall 
continue  to  be  subject  to  all  of  the 
provisions  of  this  part  until  the  third 
consecutive  month  in  which  a  greater 
proportion  of  fluid  milk  products, 
except  filled  milk,  is  disposed  of  as 
route  disposition  in  such  other 
marketing  area  or  to  plants  fully  subject 
to  such  other  order,  unless  the  other 
order  requires  regulation  of  the  plant 
without  regard  to  its  qualifying  as  a 
fluid  milk  plant  for  regulation  under 
this  order  subject  to  the  proviso  of  this 
subparagraph;  and 

(3)  A  plant  quaUfied  pursuant  to 
paragraph  (a)  or  (b)  of  this  section  which 
meets  the  requirements  for  fully 
regulated  plants  under  another  Federal 
order  and  from  which  the  market 
administrator  determines  a  greater 
volume  of  fluid  milk  products,  except 
filled  milk,  is  disposed  of  during  the 
month  as  route  disposition  in  the 
Memphis,  Tenn..  marketing  area  and  as 


fluid  milk  products  transferred  as  Class 
I  milk  to  other  fluid  milk  plants  than  as 
route  disposition  in  the  other  marketing 
area  and  fluid  milk  products  transferred 
as  Class  I  milk  to  planU  fully  regulated 
by  such  other  order,  and  such  other 
order  which  frilly  regulates  the  plant 
does  not  contain  provision  to  exempt 
the  plant  from  regulation  under  the 

g articular  circumstances  described 
erein  of  having  greater  route 
disposition  under  the  Memphis,  Tenn.. 
order. 

f  1097  J    Nonfluid  milk  plant 

Nonfluid  milk  plant  means  any  milk 
or  filled  milk  manufacturing, 
processing,  or  packaging  plant  other 
than  a  fluid  milk  plant.  The  following 
categories  of  nonfluid  milk  plants  are 
further  defined  as  follows: 

(a)  Other  order  plant  means  a  plant 
that  is  fully  subject  to  the  pricing  and 
pooling  provisions  of  another  order 
issued  pursuant  to  the  Act. 

(b)  Producer-handler  plant  means  a 
plant  operated  by  a  producer-handler  as 
defined  in  any  order  (including  this 
part)  issued  pursuant  to  the  Act. 

(c)  Partially  regulated  distributing 
plant  means  a  nonfluid  milk  plant  that 
is  neither  another  order  plant  nor  a 
producer-handler  plant,  bom  which 
there  is  route  disposition  in  consumer- 
type  packages  or  dispenser  units  in  the 
marketing  area  during  the  month. 

(d)  Unregulated  supply  plant  means  a 
nonfluid  milk  plant  from  which  fluid 
milk  products  are  moved  during  the 
month  to  a  fluid  milk  plant  and  which 
is  not  another  order  plant  nor  a 
producer-handler  plant. 

{1097.9    Handlw. 
Handler  means: 

(a)  Any  person  in  his  capacity  as  the 
operatOT  of  one  or  more  fluid  milk 
plants; 

(b)  Any  cooperative  association  with 
respect  to  milk  of  its  member  producers 
diverted  by  it  pursuant  to  S  1097.12  for 
the  account  of  such  cooperative 
association; 

(c)  Any  cooperative  association  with 
respect  to  the  milk  of  its  member- 
producers  which  it  causes  to  be 
delivered  directly  from  the  farm  to  the 
fluid  milk  plant(s)  of  another  handler  in 
a  bulk  tank  truck  owned  and  operated 
by,  or  under  contract  to,  or  under 
control  of  such  cooperative,  if  the 
cooperative  association  notifies  the 
mancet  administrator  and  the  handler  to 
whom  the  milk  is  delivered,  in  writing, 
that  it  wishes  to  become  the  handler  for 
such  milk.  The  cooperative  association 
shall  be  considered  the  handler  for  such 
bulk  tank  milk,  effective  the  first  day  of 
the  month  following  receipt  of  such 


notice,  and  shall  account  for  the  actual 
receipts  from  each  producer  as 
determined  at  the  farm  at  prices 
applicable  to  receipts  from  producers  at 
plants  to  which  the  cooperative 
association  delivers  the  milk.  The 
cooperative  association,  once  it  becomes 
the  handler  for  such  bulk  tank  milk, 
shall  remain  the  handler  for  such  bulk 
tank  milk  from  month  to  month  until 
the  cooperative  association  notifies  the 
market  administrator  and  handler  that 
such  status  is  to  be  discontinued, 
effective  the  first  day  of  the  month 
following  receipt  of  such  notice; 

(d)  Any  person  who  operates  a 
partially  regulated  distributing  plant; 

(e)  A  producer-handler; 

(f)  Any  person  who  operates  an  other 
order  plant  described  in  §  1097.7(c);  and 

(g)  Any  person  in  his  capacity  as  the 
operator  of  an  unregulated  supply  plant. 

f  1097.10    Producer-handlw. 

Producer-handler  means  any  person 
who  operates  an  approved  plant  from 
which  Class  I  milk  is  disposed  of  in  the 
marketing  area  but  who  receives  no  milk 
from  other  dairy  farmers. 

11097.12    Producer. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  producer  means  any 
person  who  produces  milk  in 
compliance  with  Grade  A  inspection 
requirements  of  a  duly  constituted 
health  authority  which  milk  is: 

(1)  Received  at  a  fluid  milk  plant;  or 

(2)  Diverted  from  a  fluid  milk  plant; 
to  a  nonfluid  milk  plant  that  is  not  a 
producer-handler  plant  for  the  account 
of  the  handler.  Milk  so  diverted  shall  be 
deemed  to  have  been  received  by  the 
diverting  handler  at  the  location  of  the 
plant  from  which  it  was  diverted. 

(b)  Producer  shall  not  include: 

(1)  A  producer-handler  as  defined  in 
any  order  (including  this  part)  issued 
pursuant  to  the  Act; 

(2)  Any  person  with  respect  to  milk 
produced  by  him  which  is  diverted  to 
a  fluid  milk  plant  fit>m  another  order 
plant  if  the  other  order  designates  such 
person  as  a  producer  under  that  order 
and  such  milk  is  allocated  to  Class  II  or 
Class  in  utilization  pursuant  to 

§  1097.44(a)(8)(iii)  and  the 
corresponding  step  of  §  1097.44(b);  and 

(3)  Any  person  with  respect  to  milk 
produced  by  him  which  is  reported  as 
diverted  to  another  order  plant  if  any 
portion  of  such  person's  milk  so  moved 
is  assigned  to  Class  I  under  the 
provisions  of  such  other  order. 

S  1097.13    Produc«r  milk. 

Producer  milk  means  only  that  skim 
milk  and  butterfat  contained  in  milk 
bt>m  producers  (in  an  amount 
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detennined  by  vreigfats  and 
measurements  far  indlvidusl  prodtKns, 
as  taken  at  the  farm  in  the  case  of  milk 
moved  from  the  farm  is  a  bulk  t«nV 
truck)  which  ir. 

(a)  Recaved  directly  from  producers 
at  a  fhiid  milk  plant: 

(b)  Diverted  pursuant  to  §  1097.12;  at 

(c)  Received  by  a  handler  described  in 
S  1097.9(c). 

11097.14    OttteraouroamUk. 

OUter  source  milk  means  all  skim 
milk  and  butterfat  contained  in  or 
represented  by: 

(a)  Receipts  of  fluid  milk  products 
and  bulk  products  ^)ecified  in 

§  1 097.40(bKl)  frnm  any  source  other 
than  producers,  handlers  described  in 
§  10g7.9<c),  or  fluid  milk  i^ts; 

(b)  Receipts  in  packaged  form  from 
other  plants  oi  products  specified  in 
§1097.40(b)(l)t 

(c)  Products  (other  than  fluid  milk 
products,  products  specified  in 

S  lD97.40(b)(l).  and  products  produced 
at  the  plant  during  the  same  month) 
from  any  source  which  are  reprocessed, 
convHrted  into,  or  combined  with 
another  product  in  the  plant  during  the 
month;  and 

(d)  Receipts  of  any  milk  product 
(other  than  a  fluid  milk  product  or  a 
product  specified  in  §  1097.40(b)(1))  for 
which  the  handler  Cails  to  estabfish  a 
disposition. 

S  1097.15    Ruidmnk  product 

(a)  Except  as  provided  in  paragrai^ 
(b)  of  this  section,  fluid  milk  product 
means  any  of  the  following  prodxicts  in 
fluid  or  frtjzen  form:  Milk,  sidm  milk, 
lowfat  milk,  milk  drinks,  buttermilk, 
filled  milk,  and  milkshake  and  ice  milk 
containing  less  than  20  percent  total 
solids,  including  any  such  products  that 
are  flavored,  cultured,  modified  with 
added  nonfat  milk  solids,  concentrated 
(if  in  a  consumer-type  package),  or 
reconstituted. 

(b)  The  term  fluid  milk  product  shall 
not  include: 

(1)  Evaporated  or  condensed  milk 
(plain  or  sweetened),  evaporated  or 
condensed  skim  milk  (plain  or 
sweetened),  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  glass  or  ail-metal  containers,  any 
product  that  contains  by  weight  less 
than  6.5  percent  mmfat  milk  solids,  and 
whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content. 


i1097.1S    RuMi 

Fluid  cream  product  means  craem 
(other  than  [Mastic  cream  or  frozen 
cream),  soar  cream,  or  a  mixture 
(including  a  cultured  mixture)  of  cream 
and  milk  or  skim  milk  containing  0 
percent  or  more  butterfat.  with  or 
without  the  addition  (rf  other 
ingredients. 

11097.17  HOedmilk. 

Filled  milk  means  any  combination  of 
nonmilk  fat  (or  oil)  with  skim  milk 
(whether  fresh,  cultured,  reconstituted, 
or  modified  by  the  addition  of  nonfat 
milk  solids),  with  or  without  milk&t.  so 
that  the  product  (including  stabilizers, 
emulsifiers,  or  flavoring)  resembles  milk 
or  any  other  fluid  milk  product,  and 
contains  less  than  6  percent  nonmilk  fat 
(or  oil). 

11097.18  CoeperaMve  aaeodaflon. 
Cooperative  association  means  any 

cooperative  marketing  associaticHi 
which  the  Secretary  determines,  after 
application  by  the  association: 

(a)  To  be  qualified  under  the 
provisions  of  the  act  of  Congress  of 
February  18, 1922,  as  amended,  known 
as  the  "Capper-Volstead  Act";  and 

(b)  To  have  full  authority  in  the  sale 
of  milk  of  its  monbers  and  to  be 
engaged  in  making  collective  sales  of  or 
marketing  milk  or  its  products  for  its 
members. 

11097.19  [ReawvecQ 

11097.20  Product  price*. 

The  following  product  prices  shall  be 
used  in  calculating  the  basic  Gass  II 
formula  price  pursuant  to  §  1097.51a: 

(a)  Butter  price.  Butter  price  means 
the  simple  average,  for  the  first  15  days 
of  the  month,  of  the  daily  prices  per 
pound  of  Grade  A  (92-score)  butter.  The 
prices  used  shall  be  those  of  the  Chicago 
Mercantile  Exchange  as  reported  and 
published  weekly  by  the  Dairy  Division, 
Agricultural  Marketing  Service.  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division,  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  following 
work-day  until  the  next  price  is 
reported.  A  work-day  is  each  Monday 
through  Friday,  except  natianal 
holidays.  For  any  week  that  the 
Exchange  does  not  meet  to  establish  a 
price,  the  price  for  the  following  week 
shall  be  th«  last  price  that  was 
established. 

(b)  Cheddar  cheese  price.  Cheddar 
cheese  price  means  the  simple  average, 
for  the  first  15  days  of  the  month,  of  ihe 
daily  prices  per  pound  ol  dieddv 
cheese  in  40-pound  blocks.  The  prices 
used  shall  be  those  of  the  National 
Cheese  Exchange  (Green  Bay.  WI),  as 


reported  and  published  weriJy  by  the 
Dairy  Division.  Agricuttural  Marketing 
Service.  The  average  shall  be  computed 
by  the  Director  of  the  Dairy  Division, 
using  the  price  reported  each  week  ai 
the  daily  price  for  that  day  and  for  eedi 
following  work-day  imtil  the  next  price 
is  reported.  A  wotk-dey  is  each  Monday 
through  Friday  except  national 
hoUdays.  For  any  week  that  the 
Exchange  does  not  meet  to  establish  a 
price,  the  price  for  the  fbllovring  week 
shall  be  me  last  price  that  was 
established. 

(c)  Nonfat  dry  milk  price.  Nonfat  dry 
milk  price  means  the  ^mple  average,  for 
the  first  15  days  of  the  month,  of  the 
daily  prices  per  pound  of  nonfat  dry 
milk,  which  average  shall  be  computed 

by  the  Director  of  the  Dairy  DivisioD  as 
follows: 

(1)  The  prices  used  shall  be  the  prices 
(using  the  midpoint  of  any  price  range 
as  one  price)  of  high  heat,  low  heat  and 
Grade  A  nonfat  dry  milk,  respectively, 
for  the  Central  States  production  area,  as 
reported  and  published  weekly  by  the 
Etairy  Division.  Agricultural  Markedly 
Service. 

(2)  For  each  week,  determine  the 
simple  average  of  the  prices  reported  for 
the  three  types  of  nonfat  dry  miTlf  Such 
average  shall  be  the  daily  price  for  the 
day  that  such  prices  are  reported  and  far 
each  preceding  woik-day  until  the  day 
such  prices  were  previously  reported.  A 
work-day  is  each  Monday  through 
Friday  except  national  holidays. 

(3)  Add  the  prices  determined  in 
paragraph  (c)(2)  of  this  section  for  the 
first  15  days  of  the  month  and  divide  by 
the  number  of  days  for  whidi  there  is 

a  daily  price. 

(d)  Edible  whey  price.  Edible  whey 
price  means  the  simple  average,  for  the 
first  15  days  of  the  month,  of  ihe  daily 
prices  per  pound  of  edible  whey  powder 
(nonhygroscopic).  The  prices  used  shall 
be  the  prices  (using  the  midpoint  of  any 
price  range  as  one  price)  of  edible  whey 
powder  for  the  Central  States 
production  area,  as  reported  and 
pubUshed  weekly  by  the  Dairy  Division. 
Agricultural  Marketing  Service.  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division,  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  preceding 
work-day  until  the  day  such  price  was 
previously  reported.  A  watk^j  is  each 
Monday  through  Friday  except  national 
holidays. 

Handler  Reports 

S1097.X    Raportaofraealpteand 
utilization. 

By  mailing  on  or  before  the  sixth  dey 
after  the  end  of  each  month  or  by 
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delivery  not  later  than  the  eighth  day 
after  the  end  of  such  month,  each 
handler  shall  report  for  such  month  to 
the  market  administrator,  in  the  detail 
and  on  the  forms  prescribed  by  the 
market  administrator,  as  follows: 

(a)  Each  handler,  with  respect  to  each 
of  his  fluid  milk  plants,  shall  report  the 
quantities  of  skim  milk  and  butterfat 
contained  in  or  represented  by: 

(1)  Receipts  of  producer  milk, 
including  producer  milk  diverted  by  the 
handler  from  the  fluid  milk  plant  to 
other  plants; 

(2)  Receipts  of  milk  from  handlers 
described  in  §  1097.9(c): 

(3)  Receipts  of  fluid  milk  products 
and  bulk  fluid  cream  products  from 
other  fluid  milk  plants; 

(4)  Receipts  of  other  source  milk; 

(5)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in 

S  1097.40(b)(1):  and 

(6)  The  utilization  or  disposition  of  all 
milk,  filled  milk,  and  milk  products 
required  to  be  reported  pursuant  to  this 
paragraph. 

(b)  Eadh  handler  operating  a  partially 
regulated  distributing  plant  shall  report 
with  respect  to  such  plant  in  the  same 
manner  as  prescribed  for  reports 
required  by  paragraph  (a)  of  this  section. 
Receipts  of  milk  that  would  have  been 
producer  milk  if  the  plant  had  been 
fully  regulated  shall  be  reported  in  lieu 
of  producer  milk. 

(c)  Each  handler  described  in  §  1097.9 
(b)  and  (c)  shall  report: 

(1)  The  quantities  of  all  skim  milk  and 
butterfat  contained  in  receipts  of  milk 
from  producers;  and 

(2)  The  utilization  or  disposition  of  all 
such  receipts. 

(d)  Each  handler  not  specified  in 
paragraphs  (a)  through  (c)  of  this  section 
shall  report  with  respect  to  his  receipts 
and  utilization  of  milk,  filled  milk,  and 
milk  products  in  such  manner  as  the 
market  administrator  may  prescribe. 

S  1097.31    Payroll  reports. 

(a)  By  mailing  on  or  before  the  sixth 
day  after  the  end  of  the  month,  or  by 
delivery  not  later  than  the  eighth  day 
after  Iho  end  of  such  month,  each 
handler  described  in  §  1097.9  (a),  (b), 
and  (c)  shall  report  to  the  market 
administrator,  in  the  detail  prescribed 
by  the  market  administrator,  the 
following  information  showing  for  each 
producer: 

(1)  His  name  and  address; 

(2)  The  number  of  days  on  which  milk 
was  received  from  such  producer; 

(3)  The  total  pounds  of  milk  received 
from  such  producers; 

(4)  The  average  butterfat  content  of 
such  milk; 


(5)  The  location  at  which  such  milk 
was  received:  and 

(6)  The  amount  of  any  deductions 
authorized  in  writing  by  the  producer  to 
be  made  in  making  payments  to  such 
producer. 

(b)  On  or  before  the  21st  day  of  each 
month,  each  handler  described  in 
§  1097.9  (a),  (b).  and  (c)  shall  report  to 
the  market  administrator,  in  detail  and 
on  forms  prescribed  by  him,  the  name 
and  address  or  appropriate 
identification  of  each  producer  from 
whom  milk  was  received  during  the  first 
15  days  of  such  month,  the  total  pounds 
of  milk  received  from  each  producer, 
the  location  at  which  such  milk  was 
received,  the  amount  of  any  deductions 
authorized  in  writing  by  producers  fixim 
whom  such  handler  received  milk,  the 
total  pounds  of  milk  received  fit)m  each 
handler  described  in  §  1097.9(c).  and 
the  name  and  address  of  each  such 
cooperative  association. 

f  1097.32    OttMT  report*. 

(a)  Each  handler  operating  a  partially 
regulated  distributing  plant  shall  report 
on  or  before  the  seventh  day  after  the 
end  of  the  month,  the  respective 
amounts  of  skim  milk  and  butterfat  in 
route  disposition  in  the  marketing  area. 

(b)  [Reserved] 

(c)  In  addition  to  the  reports  required 
pursuant  to  §§  1097.30  and  1097.31  and 
paragraph  (a)  of  this  section,  each 
handler  shall  report  such  other 
information  as  the  market  administrator 
deems  necessary  to  verify  or  establish 
such  handler's  obligation  under  the 
order. 

(d)  On  or  before  the  second  day  prior 
to  the  reporting  dates  specified  in 

§  1097.31,  each  cooperative  association 
that  operates  a  fluid  milk  plant  from 
which  bulk  fluid  milk  products  were 
transferred  to  fluid  milk  plants  of  other 
handlers  within  the  time  periods 
described  in  §  1097.31  shall  report  to 
each  such  fluid  milk  plant  operator  and 
to  the  market  administrator  the  name 
and  location  of  the  transferor  plant  and 
the  total  pounds  and  butterfat  content  of 
the  bulk  fluid  milk  products  transferred 
bom  the  plant. 

Classification  of  Milk 

§1097.40    Classes  of  utiilzation. 

Except  as  provided  in  §  1097.42,  all 
skim  milk  and  butterfat  required  to  be 
reported  by  a  handler  pursuant  to 
§  1097.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  of 
this  section;  and 


(2)  Not  specifically  accounted  for  a? 
Class  n  or  Class  in  milk. 

(b)  Class  n  milk.  Class  n  milk  shall  bi 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product,  eggnog,  yogurt,  and  any 
product  containing  6  percent  or  more 
nonmilk  fat  (or  oil)  that  resembles  a 
fluid  cream  product,  eggnog,  or  yogurt, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  8i>edfied 
in  paragraph  (b)(1)  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  to 
any  commercial  food  processing 
establishment  (other  than  a  milk  or 
filled  milk  plant)  at  which  food 
products  (other  than  milk  products  and 
filled  milk)  are  processed  and  6Y>m 
which  there  is  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  consumer- 
type  packages;  and 

(4)  Used  to  produce: 

(i)  Cottage  cneese,  lowfat  cottage 
cheese,  and  dry  curd  cottage  cheese; 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases)  containing  20  percent  or  more 
total  solids,  frozen  desserts,  and  frozen 
dessert  mixes; 

(iii)  Any  concentrated  milk  product  in 
bulk,  fluid  form  other  than  that 
specified  in  paragraph  (c)(l)(iv)  of  this 
section; 

(iv)  Plastic  cream,  boxen  cream,  and 
anhydrous  milkfat; 

(v)  Custards,  puddings,  and  pancake 
mixes;  and 

(vi)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed  glass  or 
all-metal  containers. 

(c)  Class  in  milk.  Class  in  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cheese  (other  than  cottage  cheese, 
lowfat  cottage  cheese,  and  dry  curd 
cottage  cheese); 

(ii)  Butter; 

(iii)  Any  milk  product  in  dry  form; 

(iv)  Any  concentrated  milk  product  in 
bulk,  fluid  form  that  is  used  to  produce 
a  Class  ni  product: 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened)  in  a 
consumer-type  package;  and 

(vi)  Any  product  not  otherwise 
specified  in  this  section; 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk  or 
packaged  form  and  products  specified 
in  paragraph  (b)(1)  of  this  section  in 
bulk  form; 

(3)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
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this  section  that  are  disposed  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  dumped  by  a 
handler  if  the  market  administrator  is 
notified  of  such  dumping  in  advance 
and  is  given  the  opportunity  to  verify 
such  disposition; 

(5)  In  skim  milk  in  any  modified  fluid 
milk  product  that  is  in  excess  of  the 
quantity  of  skim  milk  in  such  product 
that  was  included  within  the  fluid  milk 
product  definition  pursuant  to 
§1097.15;  and 

(6)  In  shrinkage  assigned  pursuant  to 
§  1097.41(8)  to  the  receipts  specified  in 
§  1097.41(a)(2)  and  in  shrinkage 
specified  in  §  1079.41  (b)  and  (c). 

§1097.41    Shrinkage 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  §  1097.30,  the 
market  administrator  shall  determine 
the  fallowing: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat. 
respectively,  at  each  fluid  milk  plant  to 
the  respective  quantities  of  skim  milk 
and  Uitterfat: 

(1)  In  the  receipts  specified  in 
paragraphs  (b)  (1)  through  (6)  of  this 
section  on  which  shrinkage  is  allowed 
pursuant  to  such  paragraph;  and 

(2)  In  other  source  milk  not  specified 
in  paragraphs  (b)  (1)  through  (6)  of  this 
section  which  was  received  in  the  form 
of  a  bulk  fluid  milk  product  or  a  bulk 
fluid  cream  product; 

(b)  The  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned 
pursuant  to  paragraph  (a)  of  this  section 
to  the  receipts  specified  in  paragraph 
(a)(1)  of  this  section  that  is  not  in  excess 
of: 

(1)  Two  percent  of  the  skim  milk  and 
butterfat,  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant); 

(2)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  milk 
received  from  a  handler  described  in 

§  1097.9(c),  except  that  if  the  operator  of 
the  plant  to  which  the  milk  is  delivered 
purchases  such  milk  on  the  basis  of 
weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  fit)m  farm  bulk  tank 
samples,  the  applicable  percentage 
under  this  subparagraph  shall  be  2 
percent; 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  producer 
milk  diverted  firom  such  plant  by  the 
plant  operator  to  another  plant,  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  delivered  purchases  such 
milk  on  the  basis  of  weights  determined 


from  its  measiirement  at  the  farm  and 
butterfat  tests  determined  from'  farm 
bulk  tank  samples,  the  appUcable 
percentage  under  this  subparagraph 
shall  be  zero; 

(4)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fhiid 
milk  products  received  by  transfer  from 
other  fluid  milk  plants; 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the 
quantity  for  which  Class  II  or  Qass  111 
classification  is  requested  by  the 
operators  of  both  plants; 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  from 
unregulated  supply  plants,  excluding 
the  quantity  for  which  Class  D  or  Class 
ni  classification  is  requested  by  the 
handler;  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  transferred  to  other  plants 
that  is  not  in  excess  of  the  respective 
amounts  of  skim  milk  and  butterfat  to 
which  percentages  are  applied  in 
paragraphs  (b)  (1),  (2),  (4),  (5),  and  (6) 

of  this  section;  and 

(c)  The  quantity  of  skim  milk  and 
butterfat,  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a 
cooperative  association  is  the  handler 
pursuant  to  §  1097.9  (b)  or  (c),  but  not 
in  excess  of  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  such  milk. 
If  the  operator  of  the  plant  to  which  the 
milk  is  delivered  purchases  such  milk 
on  the  basis  of  weights  determined  from 
its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable 
percentage  under  this  paragraph  for  the 
cooperative  association  shall  be  zero. 

§  1097.42    ClaMlftcation  of  trwwfef t  and 
diversions. 

(a)  Transfers  to  fluid  milk  plants. 
Skim  milk  or  butterfat  transferred  in  the 
form  of  a  fluid  milk  product  or  a  bulk 
fluid  cream  product  from  a  fluid  milk 
plant  to  another  fluid  milk  plant  shall 
be  classified  as  Class  I  milk  unless  the 
operators  of  both  plants  request  the 
same  classification  in  another  class.  In 
either  case,  the  classification  of  such 
transfers  shall  be  subject  to  the 
conditions  set  forth  in  paragraphs  (a) 
(1),  (2),  and  (3)  of  this  section.  For 
purposes  of  this  paragraph,  skim  milk 
and  butterfat  transferired  as  bulk  milk  to 
the  fluid  milk  plant  of  another  handler 
by  a  handler  described  in  §  1097.9(c) 
shall  be  considered  a  receipt  of 
producer  milk  in  the  transferee  plant. 

(1)  The  skim  milk  or  butterfat 
classified  in  each  class  shall  be  limited 


to  the  amount  of  skim  milk  and 
butterfat,  respectively,  remaining  in 
such  class  at  the  transferee-plant  after 
the  computations  pursuant  to 
$  10g7.44(a)(l2)  and  the  correspondittg 
step  of  §  1097.44(b); 

(2)  If  the  transferor-plant  received 
diuing  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1097.44(a)(7) 
or  the  corresponding  step  of 

§  1097.44(b).  the  skim  milk  or  butterfat 
so  transferred  shall  be  classified  so  as  to 
allocate  the  least  possible  Qass  1 
utilization  to  such  other  source  milk; 
and 

(3)  If  the  transferor-handler  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1097, 44(a) 
(11)  or  (12)  or  the  corresponding  steps 
of  §  1097.44(b),  the  skim  milk  or 
butterfat  so  transferred,  up  to  the  total 
of  the  skim  milk  and  butterfat, 
respectively,  in  such  receipts  of  other 
source  milk,  shall  not  be  classified  as 
Class  I  milk  to  a  greater  extent  than 
would  be  the  case  if  the  other  source 
milk  had  been  received  at  the  transferee- 
plant. 

(b)  Transfers  and  diversions  to  other 
order  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  fluid  milk  plant  to 
another  order  plant  shall  be  classified  in 
the  following  manner.  Such 
classification  shall  apply  only  to  the 
skim  milk  or  butterfat  that  is  in  excess 
of  any  receipts  at  the  fluid  milk  plant 
from  the  other  order  plant  of  skim  milk 
and  butterfiat,  respectively,  in  fluid  milk 
products  and  bulk  fluid  cream  products, 
respectively,  that  are  in  the  same 
category  as  described  in  paragraph  (b) 
(1),  (2).  or  (3)  of  this  section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order. 

(2)  If  transferred  in  bulk  form, 
classification  shall  be  in  the  classes  to 
which  allocated  under  the  other  order 
(including  allocation  under  the 
conditions  set  forth  in  paragraph  (b)(3) 
of  this  section); 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  or 
diversions  in  bulk  form  shall  be 
classified  as  Class  n  or  Qass  III  milk  to 
the  extent  of  such  utilization  availaUe 
for  such  classification  piirsuant  to  the 
allocation  provisions  of  the  other  order; 

(4)  If  information  coitceming  the 
classes  to  which  such  transfers  or 
diversions  were  allocated  under  the 
other  order  is  not  available  to  the  market 
administrator  for  the  ptuposes  of 
establishing  classification  imder  this 
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paragraph,  clasfiification  shall  be  as 
Class  I,  subject  to  adjustment  when  such 
information  is  available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  dilliarent 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part,  skim  milk 
or  butterfot  allocated  to  a  class 
consisting  primarily  of  fluid  milk 
products  shall  be  classified  as  Class  I 
milk,  and  skim  milk  or  butterfat 
allocated  to  the  other  classes  shall  be 
classified  as  Class  in  milk;  and 

(6)  If  the  form  in  which  any  fluid  milk 
product  that  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order, 
classification  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
§  1097.40. 

(c)  Transfers  to  producer-handlers. 
Skim  milk  ot  butter&t  transferred  in  the 
following  forms  from  a  fluid  milk  plant 
to  a  producer-handler  under  this  or  any 
other  Federal  order  shall  be  classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  fluid  milk  product;  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market 
administrator,  if  transferred  in  the  form 
of  a  bulk  fluid  cream  product.  For  this 
purpose,  the  producer-handler's 
utilization  of  skim  milk  and  butter&t  in 
eadi  class,  in  series  beginning  with 
Class  m.  shall  be  assigned  to  the  extent 
possible  to  his  receipts  of  skim  milk  and 
butterfiat,  respectively,  in  bulk  fluid 
creamproducts,  pro  rata  to  each  source. 

(d)  Iransfers  and  diversions  to  other 
nonfluid  milk  plants.  Skim  milk  or 
butterfat  transferred  or  diverted  in  the 
following  forms  from  a  fluid  milk  plant 
to  a  nonfluid  milk  plant  that  is  not  an 
other  order  plant  or  a  producer-handler 
plant  shall  he  classifieid: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk 
product;  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply: 

(i)  If  the  conditions  described  in 
paragraphs  (d)(2](i)  (a)  and  (b)  of  this 
section  are  met.  transfers  or  diversions 
in  bulk  form  shall  be  classified  on  the 
basis  of  the  assignment  of  the  nonfluid 
milk  plant's  utilization  to  its  receipts  as 
set  forth  in  paragraphs  (d)(2)  (ii)  through 
(viii)  of  this  section: 

(a)  The  transferor-handler  or  divertor- 
handler  claims  such  classification  in  his 
report  of  receipts  and  utilization  filed 
pursuant  to  §  1097.30  for  the  month 
within  which  such  transaction  occurred; 
and 

lb]  The  nonfluid  milk  plant  operator 
maintains  books  and  records  showing 
the  utilization  of  all  skim  milk  and 


butterfet  received  at  such  plant  which 
are  made  available  for  verification 
purposes  if  requested  by  the  maikat 
administrator: 

(ii)  Route  disposition  in  the  mariceting 
area  of  each  Federal  milk  order  from  the 
nonfluid  milk  plant  and  transfers  of 
packaged  fluid  milk  products  from  such 
nonfluid  milk  plant  to  plants  folly 
regulated  thereunder  shall  be  assigned 
to  the  extent  possible  in  the  following 
sequence: 

(a)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonfluid 
milk  plant  from  fluid  milk  plants; 

(b)  Pro  rata  to  any  remaining 
unassigned  receipts  of  packaged  fluid 
milk  products  at  such  nonfluid  milk 
plant  from  other  order  plants; 

(c)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonfluid  milk 
plant  from  fluid  milk  plants;  and 

(d)  Pro  rata  to  any  remaining 
imassigned  receipts  of  bulk  fluid  milk 
products  at  such  nonfluid  milk  plant 
from  other  order  plants; 

(iii)  Any  remaining  Class  I  disposition 
of  packaged  fluid  milk  products  from 
the  nonfluid  milk  plant  shall  be 
assigned  to  the  extent  possible  pro  rata 
to  any  remaining  unassigned  receipts  of 
packaged  fluid  milk  products  at  such 
nonfluid  milk  plant  from  fluid  milk 
plants  and  other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk 
products  from  the  nonfluid  milk  plant 
to  a  plant  folly  regulated  under  any 
Federal  milk  order,  to  the  extent  that 
such  transfers  to  the  regulated  plant 
exceed  receipts  of  fluid  milk  products 
from  such  plant  and  are  allocated  to 
Class  I  at  the  transferee-plant,  shall  be 
assigned  to  the  extent  possible  in  the 
following  sequence: 

(a)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonfluid  milk  plant 
from  fluid  milk  plants;  and 

(b)  Pro  rata  to  any  remaining 
unassigned  receipts  of  fluid  milk 
products  at  such  nonfluid  milk  plant 
from  other  order  plants; 

(v)  Any  remaining  unassigned  Class  I 
disposition  from  the  nonfluid  milk  plant 
shall  be  assigned  to  the  extent  possible 
in  the  following  sequence: 

(a)  To  such  nonfluid  milk  plant's 
receipts  bom  dairy  farmers  who  the 
market  administrator  determines 
constitute  regular  sources  of  Grade  A 
milk  for  such  nonfluid  milk  plant;  and 

[b]  To  such  nonfluid  milk  plant's 
receipts  of  Grade  A  milk  from  plants  not 
fully  regulated  under  any  Federal  milk 
order  which  the  market  administrator 
determines  constitute  regular  sources  of 
Grade  A  milk  for  such  nonfluid  milk 
plant; 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 


the  nonfluid  milk  plant  from  fluid  milk 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  poasible  firrt  to  any 
remaining  Class  I  utilization,  then  to 
class  in  utilization,  and  then  to  Class  D 
utilization  at  such  nonfluid  milk  plant; 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  tne  nonfluid  milk  plant  from 
fluid  milk  plants  and  other  order  plants 
shall  be  assigned,  pro  rata  among  such 
plants,  to  the  extent  possible  first  to  any 
remaining  Class  m  utilization,  then  to 
any  remaining  Class  fl  utilization,  and 
then  to  Class  I  utiUzation  at  such 
nonfluid  milk  plant:  and 

(viii)  In  determining  the  nonfluid 
milk  plant's  utilization  for  purposes  of 
this  subparagraph,  and  fluid  milk 
products  and  bulk  fluid  cream  products 
transferred  from  such  nonfluid  milk 
plant  to  a  plant  not  folly  regulated 
under  any  Federal  milk  order  shall  be 
classified  on  the  basis  of  the  second 
plant's  utilization  using  the  same 
assignment  priorities  at  the  second  plant 
that  are  sat  rorth  in  this  subparagraph. 

11097.43    GwMral  ctaMUIcalion  ruiM. 

In  determining  the  classification  of 
producer  milk  pursuant  to  §  1097.44, 
the  following  rules  shall  apply: 

(a)  Each  month  the  market 
administrator  shall  correct  for 
mathematical  and  other  obvious  errors 
all  reports  filed  pursuant  to  §  1097.30 
and  shall  compute  separately  for  each 
fluid  milk  plant  and  for  each 
cooperative  association  with  respect  to 
milk  for  which  it  is  the  handler 
pursuant  to  §  1097.9  (b)  or  (c)  the 
pounds  of  skim  and  butterfat, 
respectively,  in  each  class  in  accordance 
with  §§  1097.40,  1097.41.  and  1097.42; 

(b)  If  any  of  the  water  contained  in  the 
milk  from  which  a  product  is  made  is 
removed  before  the  product  is  utilized 
or  disposed  of  by  a  handler,  the  pounds 
of  skim  milk  in  such  product  that  are  to 
be  considered  under  this  part  as  used  or 
disposed  of  by  the  handler  shall  be  an 
amount  equivalent  to  the  nonfat  milk 
solids  contained  in  such  product  plus 
all  of  the  water  originally  associated 
Mdth  such  solids;  and 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  §  1097.9  (b)  or 
(c)  shall  be  determined  separately  from 
the  operations  of  any  fluid  milk  plant 
operated  by  such  cooperative 
association. 

S  1087.44    Classification  of  producer  milk. 

For  each  month  the  market 
administrator  shall  determine  the 
classification  of  producer  milk  of  each 
handler  described  in  §  1097.9(a)  for  each 
of  his  fluid  milk  plants  separately  and 
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of  e«cb  handler  described  in  §  1097.9  (b) 
and  (c)  by  allocating  the  handler's 
receipts  of  skim  milk  and  butterfat  to  his 
utilization  as  follows: 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner: 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  JJU  the  pounds  of 
skim  milk  in  shrinkage  specified  in 

§  1097.41(b): 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  }>ounds  of  skim 
milk  in  receipts  of  packaged  fluid  milk 
products  from  an  imregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offset  for  any  payment 
obligation  under  any  order; 

(3J  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  fluid  milk  products 
received  in  packaged  form  from  another 
order  plant,  as  follows: 

(i)  From  Class  III  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  milk,  the  remainder 
of  such  receipts; 

(4)  Subtract  from  the  pounds  of  skim 
milk  in  Class  II  the  pounds  of  skim  milk 
in  products  spedfled  in  §  1097.40(b)(1) 
that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  U; 

(5)  Subtract  bom  the  remaining 
pounds  of  skim  milk  in  Class  D  the 
pounds  of  skim  milk  in  products 
specified  in  §  1097.40(b)(1)  that  were  in 
inventory  at  the  beginning  of  the  month 
in  packaged  form,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  II.  This  subparagraph  shall  apply 
only  if  the  pool  plant  was  subject  to  the 
provisions  of  this  subparagraph  or 
comparable  provisions  of  another 
Federal  milk  order  in  the  immediately 
preceding  month; 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Qass  II  the 
pounds  of  skim  milk  in  other  source 
milk  (except  that  received  in  the  form  of 
a  fluid  milk  product  or  a  fluid  cream 
product)  that  is  used  to  produce,  or 
added  to,  any  product  spedfled  in 

§  1097.40(b),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Gass 
II; 

(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  each  of  the  following: 

(i)  Other  source  milk  (except  that 
received  in  the  form  of  a  fluid  milk 
product)  and,  if  paragraphs  (8)(5)  of  this 


section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  §  1097.40(b)(1)  that  was  not 
subtracted  piusuant  to  paragraphs  (a) 
(4),  (5),  and  (6)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  which  Grade  A 
certification  is  not  establi^ed; 

(iii)  Receipts  of  fluid  milk  products 
from  unidentified  soiirces; 

(iv)  Receipts  of  fluid  milk  products 
from  a  producer-handler  as  defined 
under  this  or  any  other  Federal  milk 
order;  and 

(v)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  unregulated 
supply  plant  that  were  not  subtracted 
pursuant  to  paragraph  (a)(2)  of  this 
section; 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  Class  U  and  Class  m.  in 
seouence  beginnine  with  Qass  III: 

(i)  The  poimds  oi  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  pbnt  that  were  not 
subtracted  pursuant  to  paragraphs  (a)(2) 
and  (7)(v)  of  this  section  for  which  the 
handler  requests  a  classification  other 
than  Class  I,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II  and  Class  in  combined; 

(ii)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  bom  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs  (a)(2), 
(7)(v),  and  (8)(i)  of  this  section  which 
are  in  excess  of  the  poimds  of  skim  milk 
determined  pursuant  to  paragraphs 
(a)(8)(ii)  (a)  through  (c)  of  this  section. 
Should  the  pounds  of  skim  milk  to  be 
subtracted  from  Class  II  and  Qass  ID 
combined  exceed  the  pounds  of  skim 
milk  remaining  in  sudi  classes,  the 
pounds  of  skim  milk  in  Qass  II  and 
Class  UI  combined  shall  be  increased 
(increasing  as  necessary  Class  in  and 
then  Qass  II  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  fluid  milk  plant  of  the  handler, 
and  then  at  each  successively  more 
distant  fluid  milk  plant  of  the  handler) 
by  an  amount  equal  to  such  excess 
quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler's  other  fluid  milk  plants 
shall  be  adjusted  in  the  reverse  direction 
by  a  like  amount: 

(a)  Multiply  by  1.25  the  sum  of  the 
pounds  of  skim  milk  remaining  in  Qass 
I  at  this  allocation  step  at  all  fluid  milk 
plants  of  the  handler  (excluding  any 
duphcation  of  Qass  I  utilization 
resulting  from  reported  Class  I  transfers 
between  fluid  milk  plants  of  the 
handler): 


(b)  Subtract  from  the  above  resuh  the 
sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  flidd  milk  plants  of  the 
handler  of  producer  milk,  milk  from  a 
handler  described  in  S  1097.9(c),  fluid 
milk  products  from  fluid  milk  plants  of 
other  handlers,  and  bulk  fhiid  milk 
products  from  other  order  plants;  and 

(c)  Multiply  any  plus  quantity 
resulting  above  by  the  percentage  that 
the  receipts  of  skim  milk  in  fluid  milk 
products  bom  unregulated  supply 
plants  that  remain  at  this  fhiia  milk 
plant  is  of  all  such  receipts  remaining^ 
this  allocation  step  at  all  fhiid  milk 
plants  of  the  hantuer,  and 

(iii)  The  pounds  of  skim  milk  in 
receipts  of  bulk  fluid  milk  products 
from  an  other  order  plant  that  are  in 
excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  mch  plant,  if 
Qass  n  or  Class  in  classification  is 
requested  by  the  operator  of  the  other 
order  plant  and  the  handler,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Qass  U  and  Class  ID 
combined; 

(9)  Subtract  from  the  pounds  of  skim 
milk  1  jmaining  in  each  class,  in  series 
beginning  with  Qass  m,  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  S  1097.40(bKl)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(5)  and  (7)(i)  of  this 
section; 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  UI  the  pounds  of 
skim  milk  subtracted  pursuant  to 
paragraph  (a)(1)  of  this  section; 

(11)  Subject  to  the  provisioos  of 
paragraphs  (a)(ll)  (i)  and  (ii)  of  this 
section,  subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  at  the 
plant,  pro  rata  to  the  total  pounds  of 
skim  milk  remaining  in  Qass  I  and  in 
Qass  n  and  Qass  m  combined  at  this 
allocation  step  at  all  fluid  milk  plants  of 
the  handler  (excluding  any  duplication 
of  utilization  in  each  dass  resulting 
from  transfers  between  fluid  milk  plants 
of  the  handler),  with  the  quantity 
prorated  to  Qass  U  and  Class  m 
combined  being  subtracted  first  from 
Class  ni  and  then  from  Qass  n,  the 
pounds  of  skim  milk  in  receipts  of  fhiid 
milk  products  from  an  unregulated 
supply  plant  that  were  not  subtracted 
pursuant  to  paragraphs  (aK2),  (7)(v),  and 
(8)  (i)  and  (ii)  of  this  section  and  that 
were  not  offset  by  transfers  or  diversions 
of  fluid  milk  products  to  the  same 
unregulated  supply  plant  from  which 
fluid  milk  products  to  be  allocated  at 
this  step  were  received: 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Qass  n  and  Qass  UI 
combined  pursuant  to  this  subparagraph 
exceed  the  pounds  of  skim  milk 
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remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  n  and  Class  m 
combined  shall  be  increased  (increasing 
as  necessary  Class  ID  and  then  Class  II 
to  the  extent  of  available  utilizatioa  in 
such  classes  at  the  nearest  other  fluid 
milk  plant  of  the  handler,  and  then  at 
each  successively  more  distant  fluid 
milk  plant  of  the  handlw)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  oulk 
in  Class  I  shall  be  decreased  by  a  hka 
amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler's 
other  fluid  milk  plants  shall  be  adjusted 
in  the  reverse  direction  by  a  Ulw 
amount;  and 

(ii)  Should  the  pounds  of  skim  milk 
to  be  subtracted  from  Class  I  pursuant 
to  this  paragraph  exceed  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
poimds  of  skim  milk  in  Class  II  and 
Class  in  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  in  and  then  Class  n).  In  such  case, 
the  pounds  of  skim  milk  rrmaining  in 
each  class  at  this  allocation  step  at  the 
handler's  other  fluid  milk  plants  shall 
be  adjusted  in  the  reverse  direction  by 
a  like  amount,  beginning  with  the 
nearest  plant  at  which  Qaa*  I  utiHxation 
is  availaole; 

(12)  Subject  to  the  provisions  of 
paragraphs  (a)(12)  (i)  and  (ii)  of  this 
section,  subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  at  the 
plant,  pro  rata  to  the  total  pounds  of 
skim  milk  remaining  in  Class  I  and  in 
Class  n  and  Class  III  combined  at  this 
allocation  step  at  all  fluid  milk  plants  of 
the  handler  (excluding  any  duplication 
of  utilization  in  each  class  resulting 
from  transfiars  between  fluid  milk  plants 
of  the  handler),  with  the  quantity 
prorated  to  Class  II  and  Class  III 
combined  being  subtracted  first  bom 
Class  III  and  then  bxxa  Class  D,  the 
pounds  of  skim  milk  in  receipts  of  bulk 
fluid  milk  products  from  an  other  order 
plant  that  were  not  subtracted  pursuant 
to  paragraph  (a)(8)(iii)  (rfthis  secti^ 
and  that  were  not  offset  by  transfiars  or 
diversions  of  bulk  fluid  milk  products  to 
the  same  other  order  plant  frrim  which 
fluid  milk  products  to  be  ailocatad  at 
this  step  vrere  received: 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  II  and  Class  HI 
combined  pursuant  to  this  paragraph 
exceed  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  II  and  Class  ID 
combined  shall  be  increased  (increasing 
as  necessary  Class  ID  and  then  Class  II 
to  the  extent  of  available  utilization  in 


such  classes  at  the  nearest  other  fluid 
milk  plant  of  the  handler,  and  then  at 
each  successively  more  distant  fluid 
milk  plant  of  the  handler)  by  an  amount 
equal  to  such  excess  qvia^ty  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Class  I  shall  be  decreased  by  a  like 
amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  ewdi  class  at 
this  allocation  step  at  the  handler's 
other  fluid  milk  plants  shall  be  adjusted 
in  the  reverse  direction  by  a  like 
amount:  and 

(ii)  Should  the  pounds  of  skim  milk 
to  be  subtracted  from  Class  I  ptirsuant 
to  this  paragraph  exceed  the  pounds  of 
skim  milk  remaining  in  sudi  class,  the 
pounds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  II  and 
Class  m  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  III  and  then  Class  II).  In  such  case, 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler's  other  fluid  milk  plants  shall 
be  adjusted  in  the  reverse  direction  by 
a  like  amount,  beginning  with  the 
nearest  plant  at  which  Class  I  utilization 
is  available; 

(13)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
bom  another  fluid  milk  plant  according 
to  the  classification  of  such  products 
pursuant  to  §  1097.42(a);  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk, 
subtract  such  excess  from  the  pounds  of 
skim  milk  remaining  in  each  class  in 
series  beginning  with  Class  IH  Any 
amount  so  subtracted  shall  be  known  as 
"overage"; 

(b)  Butterfat  shall  be  allocated  in 
accordance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (a)  of  this 
section;  and 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined 
pounds  of  skim  milk  and  butterfat 
remaining  in  each  class  after  the 
computations  pursuant  to  paragraph 
(a)(14]  of  this  section  and  the 
corresponding  step  of  paragraph  (b)  of 
this  section. 


milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1097.44  on  the 
basis  of  sudb  report,  and,  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

(b)  Furnish  to  each  handler  operating 
a  fluid  milk  plant  who  has  shipped  fluid 
milk  products  or  bulk  fluid  cream 
products  to  an  other  order  plant  the 
class  to  which  such  shipments  were 
allocated  by  the  market  administrator  of 
the  other  order  on  the  basis  of  the  report 
by  the  receiving  handler,  and,  as 
necessary,  any  changes  in  such 
allocation  arising  from  the  verification 
of  such  report. 

(c)  On  or  before  the  11th  day  after  the 
end  of  each  month,  report  to  each 
cooperative  association  which  so 
requests,  the  percentage  of  milk 
delivered  by  such  association  or  by  its 
members  which  was  allocated  to  each 
class  by  each  handler  receiving  such 
milk. 


11097.45    Itarint  admMslralor's  I 
concerning  classification. 

The  market  administrator  shall  make 
the  following  reports  concerning 
classification: 

(a)  Report  to  the  market  administrator 
of  the  omar  order,  as  soon  as  possible 
after  tha  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 


QaM  Prices 


S  1097.50 

Subject  to  the  provisions  of  §  1097.SZ, 
the  class  prices  for  the  month  per 
hiudredweight  of  milk  containing  3.5 
percent  butterfat  shall  be  as  follows: 

(a)  Class  I  price.  From  the  effective 
date  hereof  through  April  30, 1988,  and 
thereafter  until  amended,  the  Class  I 
price  shall  be  the  basic  formula  price  for 
the  second  preceding  month  plus  $2.77. 

(b)  Class  ft  price,  "fiie  Class  II  price 
shall  be  computed  by  the  Director  of  the 
Diary  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  n  price  shall  be  the  basic  Class  n 
formula  price  computed  pursuant  to 

§  1097.51a  for  the  month  plus  the 
amount  that  the  value  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section  exceeds  the  value  computed 
pursuant  to  paragraph  (b)(2)  of  this 
section,  plus  any  amount  by  which  the 
basic  Class  II  formula  price  for  the 
second  preceding  month,  adjusted 
pursuant  to  paragraphs  (b)(1)  and  (b)tZ) 
of  this  section,  was  less  than  the  Class 
in  price  for  the  second  preceding 
month. 

(1)  Determine  for  the  most  recent  12- 
month  period  the  simple  average 
(rounded  to  the  nearest  cent)  of  the 
basic  formula  prices  computed  pursuant 
to  §1097.51  and  add  10  cents;  and 

(2)  Determine  for  the  same  12-mcnth 
period  as  specified  in  paragraph  (b)(1)  of 
this  saction  the  simple  average  (rounded 
to  the  nearest  cent)  of  the  basic  Class  Q 
formula  prices  computed  pursuant  to 
§1097.518. 
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(c)  Class  III  price.  The  Class  III  price 
shall  be  the  basic  formula  price  for  the 
month. 

f  1097.51    Basic  formula  prica. 

The  "basic  formula  price"  shall  be  the 
average  price  per  hundredweight  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month,  adjusted  to  a  3.5  percent 
butterfat  basis  and  rounded  to  the 
nearest  cent.  For  such  adjustment,  the 
butterfet  differential  pursuant  to 
§  1097.74  shall  be  used. 

S1097.S1a    Basic  aaM  N  fonnula  prtca. 

The  "basic  Class  II  formula  price"  for 
the  month  shall  be  the  basic  formula 
price  determined  pursuant  to  §  1097.51 
for  the  aacond  preceding  month  plus  or 
minus  the  amount  computed  pursuant 
to  paragraphs  (a)  through  (d)  of  this 
section: 

(a)  The  gross  values  per 
himdredweight  of  milk  used  to 
manufacture  cheddar  cheese  and  butter- 
nonfat  dry  milk  shall  be  computed, 
using  price  data  determined  pursuant  to 
§  10.97.20  and  yield  factors  in  effect 
'  imder  the  Dairy  Price  Support  Program 
authorized  by  the  Agricultural  Act  of 
1949,  as  amended,  for  the  first  IS  days 
of  the  preceding  month  and,  separately, 
for  the  first  15  days  of  the  second 
preceding  month  as  follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  cheddar  cheese  shall  be  the 
sum  of  the  following  computations: 

(i)  Multiply  the  cheddar  cheese  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese; 

(ii)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  determining  the 
butterfat  component  of  the  whey  value 
in  the  cheese  price  computation;  and 

(iii)  Subtract  from  the  edible  whey 
price  the  processing  cost  used  under  the 
Price  Support  Program  for  edible  whey 
and  multiply  any  positive  difference  by 
the  yield  factor  used  under  the  Price 
Support  Program  for  edible  whey. 

[2]  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  butter;  and 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk. 

(bj  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  cheddar 
cheese  and  the  gross  value  per 
himdredweight  of  milk  used  to 
manufacture  buttei^nonfat  dry  milk  for 
the  first  15  days  of  the  preceding  month 


exceed  or  are  less  than  the  respective 
gross  values  for  the  first  15  days  of  the 
second  preceding  month. 

(c)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (b)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  in 
each  of  the  following  subparagraphs  is 
of  the  total  of  the  data  represented  in 
paragraphs  (c)  (1)  and  (2)  of  this  section: 

(IjCombine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Economics  and  Statistics  Service 
of  the  Department  for  the  third 
preceding  month,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese  to 
determine  the  quantity  of  milk  used  in 
the  production  of  American  cheddar 
cheese;  and 

(2)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Economics  and  Statistics  Service  of  the 
Department  for  the  third  preceding 
month,  and  divide  by  the  yield  factor 
used  under  the  Price  Support  Program 
for  nonfat  dry  milk  to  determine  the 
quantity  of  milk  used  in  the  production 
of  butter-nonfat  dry  milk. 

Note:  The  computation  of  the  basic  Class 
II  fonnula  price  is  affected  by  ■ 
determination  document  published  on 
September  6, 1984,  49  PR  35078. 

(d)  Compute  a  weighted  average  of  the 
changes  in  gross  values  per 
himdredweight  of  milk  determined 
pursuant  to  paragraph  (b)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  section. 

11097.52    Plant  location  adiustmwits  for 
handlars. 

(a)  For  milk  received  at  a  fluid  milk 
plant  from  producers  or  a  handler 
described  in  §  1097.9(c)  and  whidi  is 
classified  as  Class  I  milk  without 
movement  to  another  fluid  milk  plant, 
the  price  specified  in  §  1097/50(a)  shall 
be  adjusted  by  the  amount  or  at  the  rate 
specified  in  paragraphs  (a)  (1)  through 
(4)  of  this  section  for  the  location  of 
such  plant. 

(1)  For  a  plant  located  in  the  State  of 
Tennessee  and  more  than  50  miles  from 
the  City  Hall  in  Memphis,  Tennessee, 
the  adjustment  shall  be  minus  25  cents. 

(2)  For  a  plant  located  in  the  State  of 
Mississippi,  the  adjustment  shall  be  as 
follows: 

(i)  In  the  Mississippi  counties  of 
Itawamba,  Lafayette,  Lee,  Panola, 
Pontotoc,  Prentiss,  Tate,  Tunica  or 
Union,  the  adjustment  shall  be  plus  13 
cants;  and  (ii)  In  any  Mississippi  county 
not  specified  in  paragraph  (a)(2)(i)  of 


this  section  and  more  than  50  miles 
&t>m  the  City  Hall  in  Memphis. 
Tennessee,  the  adjustment  shall  be  plus 
2.1  cents  for  each  10  miles  or  fraction 
thereof  (rounded  to  the  nearest  cent) 
that  such  plant  is  located  from  the  City 
Hall  in  Memphis,  Tennessee.  (3)  For  a 
plant  located  in  the  State  of  Arkansas, 
the  adjustment  shall  be  as  follows: 

(i)  In  the  Arkansas  counties  of 
Arkansas,  Clark,  Cleburne,  Qeveland. 
Conway,  Crawford,  Crittenden,  Cross, 
Dallas,  Desha,  Faulkner,  Franklin. 
Garland,  Grant,  Hot  Spring,  Howard. 
Jefi^erson.  Johnson.  Lee,  Lincoln,  Logan. 
Lonoke,  Monroe,  Montgomery,  Perry, 
Phillips,  Pike,  Polk.  Pope.  Prairie, 
Pulaski.  Saline,  Scott,  St.  Francis, 
Sebastian.  Sevier.  Van  Buren.  White, 
Woodruff  or  Yell,  no  adjustment  shall 
apply; 

(ii)  In  any  Arkansas  coimty  lying 
north  of  any  county  specified  in 
paragraph  (a)(3)(i)  of  this  section,  the 
adjustment  siiall  be  minus  22  cents;  and 

(iii)  In  any  Arkansas  county  lying 
south  of  any  county  specified  in 
paragraph  (a)(3)(i)  of  mis  section,  the 
adjustment  shall  be  plus  31  cents. 

(4)  For  a  plant  located  outside  the 
areas  described  in  paragraphs  (a)  (1),  (2) 
and  (3)  of  this  section,  the  adjustment 
shall  be  minus  2.1  cents  for  each  10 
miles  or  fraction  thereof  (rounded  to  the 
nearest  cent)  that  such  plant  is  located 
from  the  City  Hall  in  Memphis, 
Tennessee. 

(b)  For  fluid  milk  products  transferred 
in  bulk  between  fluid  milk  plants  and 
classified  as  Class  I  milk,  sudi  location 
adjustments  shall  be  assigned  to  the 
Class  I  disposition  at  the  transferee- 
plant  in  excess  of  the  sum  of  receipts  at 
such  plant  ftom  producers  and  fiom 
handlers  described  in  §  1097.9(c)  times 
1.05,  and  the  pounds  assigned  as  Class 
I  to  receipts  from  other  order  plants  and 
unregulated  supply  plants,  such 
assignment  to  be  made  in  sequence 
begiiming  with  the  transferor  plant  with 
the  highest  Class  I  price. 

f  1097.53    Announcement  of  dasa  prfoaa. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  in  price 
for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  month  the 
Class  n  price  for  the  following  month 
computed  pursuant  to  §  1097.50(b). 

f  1097.54    Equivaiwit  priea. 

If  for  any  reason  a  price  or  pricing 
constituent  required  by  this  part  for 
computing  class  prices  or  for  other 
purposes  is  not  available  as  prescribed 
in  this  part,  the  market  administrator 
shall  use  a  price  or  pricing  constituent 
determined  by  the  Secretary  to  be 
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equivalent  to  the  price  or  pricing 
constituent  that  is  required. 

Uniform  Prices 

§1097.60    HimkNw's  vsliM  Of  milk  for 
computing  uniform  pr(c«. 

For  the  purpose  of  computing  the 
uniform  price,  the  irarket  administrator 
shall  determine  fur  each  month  the 
value  of  milk  of  each  handler  as  follows: 

(a)  Multiply  the  pounds  of  producer 
milk  in  each  class  as  determined 
pursuant  to  §  1097.44  by  the  applicable 
class  prices  and  add  the  resulting 
amounts; 

(b)  Add  the  amounts  obtained  from 
multiplying  the  pounds  of  overage 
subtracted  from  each  class  pursuant  to 
S  1097.44(a){14)  and  the  corresponding 
step  of  §  1097.44(b)  by  the  respective 
class  prices,  as  adjusted  by  the  butterfat 
differential  specified  in  §  1097.74,  that 
are  applicable  at  the  location  of  the  fluid 
milk  plant; 

(c)  Add  the  following: 

(1)  The  amount  obtained  from 
muhiplying  the  difference  between  the 
Qass  III  price  for  the  preceding  month 
and  the  Class  I  price  applicable  at  the 
location  of  the  fluid  milk  plant  for  the 
current  month  by  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Qass  I  pursuant  to  S  10g7.44(a)(9)  and 
the  corresponding  step  of  §  1097.44(b); 
and 

(2)  The  amount  obtained  from 
multiplying  the  diffierence  between  the 
Class  III  price  for  the  preceding  month 
and  the  Class  II  price  for  the  current 
month  by  the  lesser  of: 

(i)  The  hundredweight  of  skim  milk 
and  butterfat  subtracted  from  Class  11 
pursuant  to  §  1097.44(a)(9)  and  the 
corresponding  step  of  §  1097.44(b)  for 
the  current  month;  or 

(ii)  The  hundredweight  of  skim  milk 
and  butterfat  remaining  in  Qass  III 
(exclusive  of  shrinkage)  after  the 
computations  pursuant  to 
§  1097.44(aMll)  and  the  corresponding 
step  of  §  1097.44(b)  for  the  preceding 
month,  less  the  hundredweight  of  skim 
milk  and  butterfat  specified  in 
paragraph  (c)(1)  of  this  section; 

(d)  Add  or  subtract,  as  the  case  may 
be,  an  amount  necessary  to  correct 
errors  discovered  by  the  market 
administrator  in  the  verification  of 
reports  of  such  handler  of  his  receipts 
and  utilization  of  skim  milk  and 
butterfat  for  previous  months;  and 

(e)  In  computing,  for  the  purposes  of 
§  1097.61,  the  value  of  milk  of  a  handler 
described  in  S  1097.9(c),  the  value  of 
milk  received  by  fluid  milk  plants  of 
other  handlers  shall  be  the  sum  of  the 
amounts  assigned  pursuant  to 

§  1097.61  (a)(2)  with  respect  to  such  milk 


as  adjusted  pursuant  to  §  1097.75  for  the 
location  of  the  fluid  milk  plant  to  which 
delivered. 

S 1 097.61    Computation  of  uniform  price  for 
Mch  handler  (including  weighted  average 
price  end  unHonn  price  for  base  milk  and 
excess  milk). 

(a)  The  market  administrator  shall 
compute  for  each  handler  a  "weighted 
average  price"  for  each  month  and  for 
each  of  the  months  of  August  through 
February  a  "uniform  price"  per 
hundredweight  for  milk  of  3.5  percent 
butterfat  content  received  from 
producers  as  follows: 

(1)  Adjust  the  amount  computed 
pursuant  to  §  1097.60  by  adding  or 
subtracting,  as  the  case  may  be,  the  total 
of  the  location  adjustments  applicable 
pursuant  to  §  1097.75; 

(2)  For  each  handler  operating  a  fluid 
milk  plant  receiving  milk  from  a 
handler  described  in  §  1097.9(c),  prorate 
the  resulting  amount  between  such  milk 
and  producer  milk; 

(3)  Add  the  amount  represented  by 
any  deductions  made  for  eliminating 
fractions  of  a  cent  in  computing  the 
uniform  prices  for  the  preceding  month; 

(4)  Divide  the  resulting  amount  by  the 
total  hundredweight  of  producer  milk 
received  by  the  handler  and  deduct  any 
fraction  of  a  cent  per  hundredweight. 
The  result  shall  be  the  "weighted 
average  price." 

(5)  For  each  of  the  months  of  August 
through  February,  the  weighted  average 
price  shall  be  such  handler's  "uniform 
price"  for  milk  received  from  producers. 

(b)  For  each  of  the  months  of  March 
through  July,  the  market  administrator 
shall  compute  for  each  handler  with 
respect  to  producer  milk,  a  uniform 
price  for  base  milk  and  for  excess  milk, 
each  of  3.5  percent  butterfat  content,  as 
follows: 

(1)  Follow  the  computations  and 
adjustments  provided  in  paragraphs  (a) 
(1)  through  (3)  of  this  section; 

(2)  Compute  the  value  of  excess  milk 
received  by  such  handler  as  producer 
milk  and  bulk  milk  from  a  handler 
described  in  §  1097.9(c)  as  follows: 

(i)  Multiply  the  quantity  of  such  milk, 
not  in  excess  of  the  total  Class  III  milk 
included  in  these  computations,  by  the 
Class  III  price; 

(ii)  Multiply  the  remaining  quantity  of 
such  milk,  not  in  excess  of  the  total 
Gass  II  milk  included  in  these 
computations,  by  the  Class  II  price; 

(iii)  Multiply  the  remaining  quantity 
of  excess  milk  by  the  Class  I  price;  and 

(iv)  Add  together  the  resulting 
amounts; 

(3)  Divide  the  total  value  of  excess 
milk  obtained  in  paragraph  (b)(2)  of  this 
section  by  the  total  hundredweight  of 


such  excess  milk  and  reduce  to  the 
nearest  cent.  The  resulting  figure  shall 
be  the  uniform  price  for  such  handler 
for  excess  milk; 

(4)  Subtract,  for  each  handler,  the 
total  value  of  such  handler's  excess  milk 
obtained  in  paragraph  (b)(2)(iv)  of  this 
section  from  the  value  of  all  milk 
obtained  for  such  handler  piirsuant  to 
paragraph  (b)(1)  of  this  section;  and 

(SjDivide  the  amount  obtained  in 
paragraph  (b)(4)  of  this  section  by  the 
total  hundredweight  of  base  milk 
received  by  such  handler  and  deduct 
any  fraction  of  a  cent  per 
hundredweight.  The  result,  shall  be  the 
uniform  price  for  such  handler  for  base 
milk. 

1 1097.62    Announcement  ci  unWorm 
pricea  for  each  handler  and  butterfat 
differential. 

The  market  administrator  shall 
announce  publicly  on  or  before: 

(a)  The  fifth  day  after  the  end  of  each 
month  the  butterfat  differential  for  such 
month;  and 

(b)  The  11th  day  after  the  end  of  each 
month  the  applicable  uniform  prices  for 
each  handler  pursuant  to  §  1097.61  for 
such  month. 

Payments  for  Milk 

S  1097.71    Paymenta  to  market 
adminiatrator. 

(a)  Subject  to  paragraphs  (d)  and  (e)  of 
this  section,  eacn  handler  shall  pay  to 
the  market  administrator  on  or  before 
the  2nd  day  prior  to  the  last  day  of  each 
nH)nlh  an  amount  determined  by 
multiplying  the  handler's  receipts 
during  the  first  15  days  of  such  month 
of  producer  milk  (excluding  the  milk  of 
any  producer  who  had  discontinued 
shipping  milk  to  such  handler  before 
the  25th  of  the  month  and,  in  the  case 
of  a  handler  described  in  §  1097.9(c), 
producer  milk  delivered  to  fluid  milk 
plant)  and  milk  from  a  handler 
described  in  §  1097.9(c)  by  the 
applicable  partial  payment  rate  less 
proper  deductions  authorized  in  writing 
by  producers  from  whom  the  handler 
received  milk,  provided  that  the  amount 
deducted  for  each  producer  does  not 
exceed  the  value  of  the  milk  received 
from  the  producers  during  the  parti&l 
payment  period  and  the  handler  has 
paid  such  deductions  to  assignees  by 
the  date  payment  is  otherwise  due  the 
producer. 

(b)  Subject  to  paragraphs  (d)  and  (e) 
of  this  section,  each  handler  shall  pay 
to  the  market  administrator  on  or  bef(»e 
the  14th  day  after  the  end  of  each  month 
an  amount  equal  to  such  handler's  value 
of  milk  for  such  month  determined 
pursuant  to  §  1097.60(a),  as  adjusted  by 
the  butterfat  difl'erential  specified  in 
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§  1097.74  and  pursuant  to  §  1097.60  (b), 
(c)  and  (d),  less: 

(1)  Payments  made  bv  the  handler 
pursuant  to  paragraph  (a)  of  this  section 
for  such  month;  and 

(2)  Proper  deductions  that  were 
authorized  in  writing  by  producers  from 
whom  the  handler  received  milk, 
provided  that  the  amount  deducted  for 
each  producer  does  not  exceed  the  value 
of  the  milk  received  during  the  final 
payment  period  and  provided  that  the 
handler  has  paid  sudi  deductions  to 
assignees  by  the  date  payment  is 
otherwise  due  the  producer; 

(c)  Each  handler  who  received  bulk 
fluid  milk  and  bulk  fluid  cieam 
products  from  a  fluid  milk  plant 
operated  by  a  cooperative  association 
shall  pay  the  following  amounts  for 
such  products  to  the  market 
administrator,  who  in  turn  shall 
transmit  such  money  to  the  cooperative 
association. 

(1)  On  or  before  the  2nd  day  prior  to 
the  last  day  of  each  month,  an  amount 
determined  by  multiplying  such 
receipts  during  the  first  15  days  of  the 
month  by  the  applicable  partial 
payment  rate,  if  the  handler  so  elects, 
such  prices  may  be  adjusted  by  the 
butterfat  differential  specified  in 

§  1097.74  for  the  preceding  month. 

(2)  On  or  before  the  14th  day  after  the 
end  of  each  month,  an  amount 
determined  by  multiplying  the  quantity 
of  such  receipts  during  the  month  that 
was  classified  in  each  class  pursuant  to 
§  1097.42(a)  by  the  applicable  class 
price,  as  adjusted  by  the  butterfat 
diffierential  specified  in  §  1097.74,  plus 
the  appUcable  administrative 
assessment,  less  any  payments  made  by 
the  handler  pursuant  to  paragraph  (c)(1) 
of  this  section.  For  the  purpose  of  such 
computation,  the  applicable  Class  I 
price  shall  be  the  Class  I  price 
applicable  at  the  transferee  plant  plus 
the  applicable  administrative 
assessment  rate. 

(d)  The  following  conditions  shall 
apply  with  respect  to  the  payments 
prescribed  in  paragraphs  (a),  (b)  and  (c) 
of  this  section: 

(1)  Payment  to  the  market 
administrator  shall  be  deemed  not  to 
have  been  made  imtil  such  payments 
have  been  received  by  the  market 
administrator;  and 

(2)  If  the  date  by  which  payments 
must  be  received  by  the  market 
administrator  falls  on  a  Saturday  or 
Sunday  or  anyday  that  is  a  national 
hoUday,  payments  shall  not  be  due  until 
the  next  day  on  which  the  market 
administrator's  office  is  open  for  public 
business. 

(e)  Payments  due  the  market 
administrator  &t)m  a  cooperative 


association  handler  may  be  offset  by 
payments  determined  by  the  market 
administrator  to  be  due  the  cooperative 
association  pursuant  to  §  1097.73(c). 

11007.72    Rale  of  partial  payment*. 

Partial  payment  rates  shall  be 
computed  as  follows: 

(a)  During  the  months  of  March 
through  July,  the  previous  month's  Qass 
niprice. 

(o)  for  the  months  of  Atigust  dirough 
February,  the  previous  month's  Class  m 
price  plus  $1.00,  and  further  adjusted  by 
the  zone  or  location  adjustment 
applicable  at  the  receiving  plant 

f1097.73    Paymanta  to  producer*  and  to 
cuupai  atlva  aaaociatlona. 

(a)  Subject  to  paragraphs  (c)  throu^ 
(e)  of  this  section,  the  market 
administrator  shall  pay  each  producer 
on  or  before  the  last  day  of  each  month 
for  milk  which  was  received  during  the 
first  15  days  of  each  month;  provided, 
payment  pursuant  to  §  1097.71  (a)  has 
been  received  by  the  market 
administrator.  Such  payment  shall  be 
uniform  to  all  suppliers  of  each  plant  at 
a  rate  per  hundredweight  equal  to  that 
received  by  the  market  administrator 
less  the  deductions  authorized  by  each 
producer  pursuant  to  §  1097.71  (a). 

(b)  Subject  to  paragraphs  (c)  through 
(e)  of  this  section,  the  market 
administrator  shall  pay  each  producer 
on  or  before  the  16tn  day  after  the  end 
of  each  month  for  milk  for  which 
payment  pursuant  to  §  1097.71  (b)  has 
been  received  by  the  market 
administrator.  Such  payment  shall  be  at 
the  uniform  price(s)  computed  pursuant 
to  §  1097.61  for  the  month,  subject  to 
the  following  adjustments: 

(1)  Any  applicable  adjustments 
pursuant  to  §§  1097.74  and  1097.75; 

(2)  Less  the  payment  described  in 
paragraph  (a)  of  this  section; 

(3)  Less  deductions  for  marketing 
services  pursuant  to  §  1097.86; 

(4)  Less  the  authorized  deductions 
specified  in  §  1097.71  (a)  and  (b)(2);  and 

(5)  Any  adjustments  fbr  errors  in 
calculating  payments  to  an  individual 
producer  for  past  months. 

(c)  In  making  payments  to  producers 
pursuant  to  paragraphs  (a)  and  (b)  of 
this  section,  the  market  administrator, 
on  or  before  the  day  prior  to  the  dates 
specified  in  such  paragraphs,  shall  pay 
to  each  cooperative  association  that  so 
requests  with  respect  to  those  producers 
for  whom  it  markets  milk  and  who  are 
certified  to  the  market  administrator  by 
the  cooperative  association  as  having 
aut^rized  the  cooperative  association 
to  receive  such  payment  an  amount 
equal  to  the  sum  of  the  individual 
payments  otherwise  due  such  producers 


pursuant  to  paragraphs  (a)  and  (b)  of 
this  section. 

(d)  The  following  c»nditions  shall 
apply  with  req>ect  to  the  payments 
prescribed  in  paragraphs  (a)  through  (c) 
of  this  section: 

(1)  If  the  date  by  vrhidh  such 
payments  are  to  be  made  falls  on  a 
Saturday,  or  Sunday  or  on  any  day  that 
is  a  national  holiday,  such  payments 
need  not  be  made  until  the  next  day  on 
which  the  market  administrator's  offioa 
is  open  for  public  business;  and 

(2)  If  the  appUcation  of  §  1007.71(c)(2) 
or  paragraph  (e)(1)  of  this  section  results 
in  a  delay  in  the  partial  or  final 
payments  by  handlers  to  the  market 
administrate,  the  corresponding  partial 
or  final  payments  prescribed  in 
paragraphs  (a)  through  (c)  of  this  section 
may  be  delayed  by  the  same  number  of 
days. 

(e)  If  the  market  administrator  does 
not  receive  the  full  payment  required  of 
a  handler  pursuant  to  §  1097.71  he  shall 
reduce  uniformly  per  hundredweight 
the  payments  due  producers  and 
cooperative  associations  fbr  their  milk 
received  by  such  handler  by  a  total 
amount  not  in  excess  of  the  amount  due 
from  such  handler.  The  market 
administrator  shall  complete  such 
payments  on  or  before  the  next  date  for 
making  payment  pursuant  to  this 
section  following  the  date  on  which  the 
remaining  p&yvaeni  is  received  from 
such  handler. 

11097.74    Buttarfat  dHferantial. 

For  milk  containing  more  m  less  than 
3.5  percent  butterfot,  the  uniform  price* 
shall  be  increased  or  decreased^ 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  butter  price  less  0.0028 
times  the  average  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk,  fo.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
daily  prices  per  pound  of  Grade  A  (92- 
score)  butter.  The  prices  used  shall  be 
those  of  the  Chicago  Mercantile 
Exchange  as  reported  and  published 
weekly  by  the  Dairy  Division, 
Agricultural  Marketing  Service.  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division,  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  following 
day  until  the  next  price  is  reported. 
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S  1097.75    Plant  location  •d|iMtm«nta  for 
producof*. 

In  making  payment  pursuant  to 
§  1097.73,  the  applicable  uniform  prices 
(or  all  milk  received  shall  be  adjusted 
according  to  the  location  of  the  fluid 
milk  plant  where  such  milk  was 
received  at  the  rate  provided  pursuant 
to  §  1097.52. 

S  1097.77    Adjustment  ct  •ecownts. 
Whenever  audit  by  the  market 
administrator  of  any  handler's  reports, 
books,  records,  or  accounts  discloses 
errors  resulting  in  money  due  the 
market  administrator  from  such  handler, 
or  due  such  handler  from  the  market 
administrator,  the  market  administrator 
shall  promptly  notify  such  handler  of 
any  amount  so  due  and  payment  thereof 
shall  be  made  on  or  before  the  next  date 
for  making  payments  set  forth  in  the 
provisions  under  which  such  error 
occurred. 

S  1097.78    Charge*  on  overdue  accounts. 

(a)  Any  unpaid  obligation  of  a  handler 
pursuant  to  §§  1097.71, 1097.73, 
1097.77,  and  1097.85  shall  be  increased 
one  percent  beginning  on  the  first  day 
after  the  due  dale,  and  on  each  date  of 
subsequent  months  following  the  day  on 
which  such  type  of  obligation  is 
normally  due,  subject  to  the  following 
conditions: 

(1)  The  amounts  payable  pursuant  to 
this  section  shall  be  computed  monthly 
on  each  unpaid  obligation,  which  shall 
include  any  unpaid  overdue  charges 
previously  computed  pursuant  to  this 
section;  and 

(2)  For  the  purpose  of  this  section, 
any  obligation  that  was  determined  at  a 
date  later  than  that  prescribed  by  the 
order  because  of  a  handler's  failure  to 
submit  a  report  to  the  market 
administrator  when  due  shall  be 
considered  to  have  been  payable  by  the 
date  it  would  have  been  due  if  the 
report  had  been  filed  when  due. 

(b)  All  charges  on  overdue  accounts 
shall  be  paid  to  the  administrative 
assessment  fund  maintained  by  the 
market  administrator. 

Administrative  Asaessmenl  and 
Marketing  Service  Deduction 

S 1 097.85    Asssssmsnt  for  order 
administrstion. 

As  his  pro  rata  share  of  the  expense 
of  administration  of  the  order,  each 
handler  shall  pay  to  the  roariiet 
administrator  on  or  before  the  15th  day 
after  the  end  of  the  month  six  cents  per 
hundredweight  or  such  lesser  amount  as 
the  Secretary  may  prescribe,  with 
respect  to: 

(a)  Receipts  of  milk  at  fluid  milk 
plants  bom  producers  (including 


receipts  from  a  handler  described  in 
§  1097.9(c)  and  such  handler's  own 
production); 

(b)  Other  source  milk  allocated  to 
Class  I  pursuant  to  §  1097.44(a)(7)  and 
(11)  and  the  corresponding  steps  of 

§  1097.44(b); 

(c)  Receipts  of  milk  by  a  handler 
described  in  $  1097.9(c)  in  excess  of  that 
specified  in  paragraph  (a)  of  this 
section;  and 

(d)  Receipts  of  milk  by  a  handler 
described  in  §  1097.9(b). 


$1097.86 
sarvices. 


Deduction  for  mirtisting 


(a)  The  market  administrator  in 
making  payments  to  producers  pursuant 
to  §  1097.73  shall: 

(1)  Deduct  7  cents  (>er  hundredweight 
or  such  amount  not  exceeding  7  cents 
per  hundredweight  as  may  be 
prescribed  by  the  Secretary,  with 
respect  to  milk  (other  than  milk  of  a 
handler's  own  production)  of  those 
producers  for  whom  the  marketing 
services  set  forth  in  paragraph  fb)  of  this 
section  are  not  being  performed  by  a 
cooperative  association;  or 

(2)  If  so  requested  in  writing  by  a 
cooperative  association,  deduct  such 
amount  as  may  be  authorized  by  the 
member  producers  of  such  association 
from  the  payment  to  be  made  to  such 
producers  for  whom  the  cooperative  is 
performing  the  services  specified  in 
paragraph  (b)  of  this  section  and  pay 
such  amounts  to  the  cooperative 
association  on  or  before  the  date  for 
making  payment  to  producers. 

(b)  The  monies  received  by  the  market 
administrator  pursuant  to  paragraph 
(a)(1)  of  this  section  shall  be  used  by  the 
market  administrator  to  provide  market 
information  and  to  check  tbe  accuracy 
of  the  testing  and  weighing  of  their  milk 
for  producers  who  are  not  receiving 
such  service  from  a  cooperative 
association. 

Base-Excess  Plan 

$1097.90    Base  milk. 

Base  milk  means  milk  received  by  a 
handler  from  a  producer  during  any  of 
the  months  of  March  through  July, 
which  is  not  in  excess  of  such 
producer's  base  computed  pursuant  to 
S  1097.93,  except  that  for  the  months  of 
March  1985  through  July  1985  base  milk 
shall  be  determined  by  the  producer's 
base  multiplied  by  the  number  of  days 
in  the  month  times  the  percentage  of  the 
producer's  production  pooled  pursuant 
to  §  1097.13. 

$1097.91    Excess  milk. 

Excess  milk  means  milk  received  by 
a  handler  bom  a  producer  during  any  of 
the  months  of  March  through  July, 


which  is  in  excess  of  the  base  milk  of 
such  producer  for  such  month,  and  shall 
include  all  milk  from  a  producer  for 
whom  no  base  can  be  computed 
pursuant  to  §  1097.93. 

S 1 097.92    Computation  ot  dally  sversoe 
base  for  ssch  producer. 

The  daily  average  base  for  each 
producer  shall  be  determined  by  the 
market  administrator  as  follows:  Divide 
the  total  pounds  of  milk  received  from 
such  producer  by  handlers  fully 
regulated  under  the  terms  of  the 
respective  orders  regulating  the 
handling  of  milk  in  the  Memphis, 
Tenn.;  Fort  Smith.  Ark.;  and  Central 
Arkansas  marketing  areas  (this  Part  1097 
and  Parts  1102  and  1108,  respectively, 
of  this  chapter)  during  the  immediately 
preceding  period  of  Sieptember  through 
January,  by  the  total  number  of  days  in 
such  period  beginning  with  the  first  day 
on  which  milk  is  received  from  such 
producer  by  a  handler  regulated  under 
any  one  of  the  aforesaid  orders,  but  not 
less  than  120.  In  the  case  of  producers 
delivering  milk  to  a  handler's  plant 
which  first  became  a  fluid  milk  plant 
during  or  after  the  end  of  the  base- 
forming  period,  the  daily  average  base 
for  each  producer  shall  be  that  which 
would  have  been  calculated  for  such 
producer  for  the  entire  base- forming 
period  if  the  handler's  plant  had  been  a 
fluid  milk  plant  during  such  period.  For 
producer  bases  to  be  calculated  on  or 
before  February  25, 1985,  and  subject  to 
§  1097.94,  the  base  to  be  calculated  for 
each  producer  shall  be  an  amount 
obtained  by  dividing  the  total  pounds  of 
his  producer  milk  (as  defined  under  the 
respective  orders)  received  from  the 
producer  by  all  handlers  fully  regulated 
under  the  terms  of  the  respective  orders 
regulating  the  handhng  of  milk  in  the 
Georgia;  Tennessee  Valley;  Louisville- 
Lexington-Evansville;  Alabama-West 
Florida;  Memphis,  Tennessee, 
Nashville.  Tennessee;  Fort  Smith, 
Arkansas;  and  Central  Arkansas 
marketing  areas  (parts  1007. 1011, 1046, 
1093, 1097, 1098, 1102.  and  1108, 
respectively,  of  this  chapter)  during  the 
immediately  preceding  months  of 
September  1984  through  January  1985 
by  the  total  number  of  days  in  such 
period  beginning  with  the  first  day  on 
which  milk  is  received  from  such 
producer  by  a  handler  regulated  under 
any  one  of  the  aforesaid  orders,  but  not 
less  than  120.  In  the  case  of  producers 
delivering  milk  to  a  handler's  plant 
which  first  became  a  fluid  milk  plant  or 
a  pool  plant  under  any  of  the  above 
orders  during  or  after  the  end  of  the 
base-forming  period,  the  daily  average 
base  for  each  producer  shall  be  that 
which  would  have  been  calculated  for 
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such  producer  for  the  entire  base- 
forming  period  if  the  handler's  plant 
had  been  a  fluid  milk  plant  or  a  pool 
plant  during  such  period. 

§1097.93    Detwrnination  of  monthly  b«M 
for  each  producer. 

Subject  to  the  rules  set  forth  in 
§1097.94,  the  market  administrator 
shall  calculate  a  monthly  base  for  each 
producer  for  each  of  the  months  of 
March  through  July,  as  follows: 

(a)  If  railk  is  received  by  a  handler  as 
producer  milk  during  the  month, 
multiply  such  producer's  daily  average 
base  computed  piu^uant  to  §  1097.92  by 
the  number  of  days  in  such  month. 

(b)  If  milk  is  received  as  producer 
milk  from  the  same  farm  by  more  than 
one  handler  and/or  by  handlers  fully 
regulated  under  the  terms  of  the  Central 
Arkansas  (part  1108  of  this  chapter)  or 
Fort  Smith,  Ark.  (part  1102  of  this 
chapter],  orders  during  the  month, 
multiply  such  producer's  daily  average 
base  computed  pursuant  to  §  1097.92  by 
the  number  of  days  in  such  month  and 
multiply  the  result  by  the  percentages  of 
the  total  pounds  of  milk  received  from 
such  producer  by  handlers  fully 
regulated  under  the  terms  of  the  three 
orders  specified  in  §  1097.92  which 
were  received  by  each  handler  to 
determine  the  amount  of  base  milk 
received  from  such  producer  by  each 
handler. 

§1097.94    Base  rules. 

The  following  rules  shall  apply  in 
connection  with  the  establishment  of 
bases  for  each  producer  computed 
pursuant  to  §  1097.92: 

(a)  An  entire  base  or  share  of  a  joint 
holder  shall  be  transferred  from  a 
person  holding  such  base  to  other 
persons  as  of  the  end  of  the  month 
during  which  an  application  for  the 
transfer  of  such  base  is  received  by  the 
market  administrator,  such  application 
to  be  on  forms  approved  by  the  market 
administrator  and  signed  by  the  base 
holder(s)  or  by  the  heirs  and  by  the 
person  to  whom  such  base  is  to  be 
transferred  subject  to  the  following 
conditions: 

(1)  If  a  base  is  held  jointly  and  such 
joint  holding  is  terminated,  the  entire 
base  may  be  transferred  to  one  of  the 
joint  holders; 

(2)  The  share  of  a  joint  base  holder 
may  be  transferred  to  a  person  other 
than  a  joint  holder  of  the  base  only  if  all 
shares  of  the  entire  base  are  at  the  same 
time  transferred  to  the  same  or  other 
persons;  and 

(3)  If  one  of  more  bases  are  transferred 
to  a  producer  already  holding  a  base,  a 
new  base  shall  be  computed  by  adding 
together  the  total  eligible  deliveries 


during  the  period  of  September  through 
January  of  all  persons  in  whose  names 
such  bases  were  earned  and  dividing  the 
total  by  the  total  number  of  days  in  such 
period  beginning  with  the  first  day  on 
which  milk  was  received  during  the 
months  of  September  through  January 
from  any  of  such  persons  but  not  less 
than  120  days. 

§1097.95    Announcamantofastabtiahad 
baaaa. 

On  or  before  February  25  of  each  year, 
the  market  administrator  shall  notify 
each  producer  of  the  daily  average  base 
established  by  such  producer,  or  shall 
notify  the  cooperative  association  of 
which  such  producer  is  a  member  of 
such  daily  average  base. 

PART  109»-MiLK  IN  PADUCAH, 
KEMTUCKY  MARKETING  AREA 

3.  Pari  1099  is  amended  by  reinstating 
§§  1099.2  through  1099.86  to  read  as 
follows: 


Definitio 

Sec. 

ins 

1099.2 

Paducah,  Kentucky  marketing  area 

1099.3 

Route  disposition. 

1099.S 

Distributing  plant. 

1099.6 

Supply  plant 

1099.7 

Pool  plant 

1099.8 

Nonpool  plant 

1099.9 

Handler. 

1099.10 

Prod  ucer- hand  ler. 

1099.12 

Producer. 

1099.13 

Producer  milk 

1099.14 

Other  source  milk 

1099.15 

Fluid  milk  product. 

1099.16 

Fluid  cream  product 

1099.17 

Filled  milk 

1099.18 

Cooperative  association. 

1099.19 

(Reserved] 

1099.20 

Product  prices. 

Handler  ReportB 

1099.30  Reports  of  receipts  and  utilization. 

1099.31  Payroll  reports. 

1099.32  Other  reports. 

Qassificatioo  of  Milk 

1099.40  Qasses  of  utilization. 

1099.41  Shrinkage. 

1099.42  Classification  of  transfers  and 
diversions. 

1099.43  General  classification  rules. 

1099.44  Qassification  of  producer  milk. 

1099.45  Market  administrator's  reports  and 
announcements  concerning 
classification. 

Class  Prices 

1099.50  Class  prices. 

1099.51  Basic  formula  price. 
1099.Sla    Basic  Class  II  formula  price. 

1099.52  Plant  location  adjustments  for 
handlers. 

1099.53  Announcement  of  class  prices. 

Uniform  Pries 

1 099.60    Handler's  value  of  milk  for 
computing  uniform  price. 


1099.61  Computation  of  unifbnn  prloa 
(Including  weighted  average  price). 

1099.62  Announcement  of  unlfonn  price 
and  butterfat  differentiaL 

PaymantB  for  Milk 

1099.70  Producer-settlement  fund 

1099.71  Payments  to  the  producer- 
lettlement  hind 

1099.72  Payments  from  the  producer- 
settlement  fund. 

1099.73  Payments  to  producers  and  to 
cooperative  associations. 

1099.74  Butterfat  differential. 

1099.75  Plant  location  adjustments  for 
producers  and  on  nonpool  milk 

1099.76  Payments  by  handler  operating  a 
partially  regulated  distributing  plant 

1099.77  Adjustment  of  accounts. 

Administrativa  Awewment  and  Markatiag 
Scrrica  Deductioa 

1099.85  Assessment  for  order 
administration. 

1099.86  Deduction  for  marketing  services. 

Defmitions 

§1099.2    Paducah.  Kentucky  marketing 


The  Paducah.  Ky.  marketing  area. 
hereinafter  called  the  marketing  area. 
means  all  the  territory  within  the 
counties  listed  below  (except  that 
portion  of  any  of  these  counties 
contained  in  the  Fort  Campbell  military 
reservation): 

Kentucky  Counties 

Ballard,  Caldwell,  Calloway,  Carlisle, 
Christian,  Fulton.  Graves,  Hickman, 
Livingston,  Lyon,  Marshall,  McCrackan, 
Todd,  Trigg. 

Missouri  Counties 

Mississippi,  New  Madrid,  Pemiscot, 
Scott. 

§1099.3    Route  diapoaition. 

Route  disposition  means  a  delivery 
(including  disposition  bom  a  plant  store 
or  frt>m  a  distribution  point  and 
distribution  by  a  vendor  or  vending 
machine)  of  any  fluid  milk  product 
classified  as  Class  I  milk  to  a  retail  or 
wholesale  outlet  other  than  a  milk  or 
filled  milk  plant.  A  delivery  through  a 
distribution  point  shall  be  attributed  to 
the  plant  from  which  the  Class  I  milk  is 
moved  through  a  distribution  point  to 
wholesale  or  retail  outlets. 

§1099.5    Distributing  plant 

Distributing  plant  means  a  plant  in 
which  milk  is  processed  and  packaged 
and  from  whidi  there  is  route 
disposition  during  the  month  in  the 
marketing  area. 

§1099.6    Supply  plant 

Supply  plant  means  a  plant  (except  a 
distributing  plant)  which  is  qualified  as 
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a  pool  plant  pursuant  to  the  proviso  in 
§  1099.7(b)  or  a  plant  from  which  milk 
or  skin»  milk  which  may  be  distributed 
in  the  marketing  area  undo'a  Grade  A 
label  is  supplied  during  the  month  to  a 
plant  qualified  pursuant  to  $  109ft.7(a). 

11099.7    PooTptoit 

Except  as  provided  in  paragraph  tc)  of 
this  seckion,  pool  plant  means: 

(a)  A  distrlDuting  plant  from  which 
there  is  total  route  disposition,  except 
filled  milk,  in  an  amount  equal  to  45 
percent  or  more  of  its  receipts  of  milk 
from  dairy  iarmeis  producing  milk 
under  a  Grade  A  dairy  farm  permit  or 
rating  issued  by  a  duly  constituted 
health  authority  (including  milk  of  such 
dairy  fanner  diverted  by  the  plant 
operator),  from  handlws  described  in 

$  1099.9(c),  and  fluid  milk  products, 
except  filled  milk,  frnm  othsr  plants 
during  the  month  and  from  which  there 
is  route  disposition,  except  filled  milk, 
in  the  marketing  area  in  an  amount 
equal  to  a  daily  average  of  3,000  pounds 
or  more  per  day,  or  10  peccant  or  mom 
of  such  receipts,  whichever  is  less: 
Provided,  That  a  plant  which  qualifies 
as  a  pool  plant  by  complying  with  the 
foregoing  requirements  during  any 
month  shall  be  a  pool  plant  during  the 
following  month. 

(b)  A  (usthhuting  plant  or  supply 
plant  bom  which  me  volume  of  milk 
and  skim  milk  shipped  to  pool  plants 
qualified  pursuant  to  paragraph  (a)  of 
this  section,  or  disposed  of  as  route 
disposition  (excluding  filled  milk)  is 
equal  to  not  lest  than  50  percent  of  the 
receipts  of  milk  from  dairy  farmers 
producing  milk  under  a  Grade  A  dairy 
bim  permit  or  rating  issued  by  a  duly 
constituted  health  authority  (including 
milk  of  such  dairy  farmers  diverted  by 
the  plant  operator),  from  handlers 
described  in  §  1099.9(c),  and  fluid  milk 
products,  except  filled  milk,  received 
from  other  plants:  Provided,  That  if  a 
supply  plant  ships  to  pool  plants 
qualified  pursuant  to  paragraph  (a)  of 
this  section,  milk  and  skim  milk  equal 
to  at  least  75  percent  of  its  receipts  of 
milk  from  such  dairy  farmers  and 
handlers  described  in  §  1099.9(c)  in 
October  and  November  and  35  percent 
of  such  milk  in  three  additional  months 
during  the  period  fitjm  August  through 
January,  such  piant  shall,  upon  written 

^application  to  the  market  administrator 
on  or  before  the  end  of  such  period,  ba 
designated  as  a  pool  plant  until  the  end 
of  any  month  during  the  succeeding 
August  through  January  period  in  which 
the  milk  of  such  plant  is  disposed  of  in 
such  a  way  that  it  becomes  impossible 
for  the  plant  to  reestablish  its 
qualification  under  the  term  of  this 
pro^riso,  Azul  provided  further,  That  in 


the  case  of  a  supply  plant  opantad  by 
a  coepoativa  assodatioa  which 
suppuas  to  other  poal  planta  at  least 
two-thirds  of  the  producsx  milk  of  ita 
producer  memb«a  (including  both  tha 
milk  delivered  directly  from  the  farms 
of  member  producers  and  that  deliv«ed 
bom  tha  plant  of  tha  association) 
delivered  to  all  plants  during  the 
current  month  or  during  the 
immediately  preceding  t2-month 
period,  the  milk  which  such  association 
causea  to  ba  delivered  to  the  pool  plants 
of  other  handlers  in  its  capacity  as  a 
handlw  described  in  §  1099^9(c).  shall 
be  considered  as  having  been  received 
first  at  the  plant  of  such  cooperative 
association  for  the  purpose  of  qualifying 
such  plant  as  a  pool  plant  piirsuant  to 
this  paragraph. 

(cj  Tha  term  pooy  plant  shall  not 
apply  to  the  foUowing  plants: 

(1)  A  producer-handler  plant; 

(2)  A  distributing  plant  qualified 
pursuant  to  paragraph  (a)  or  (b)  of  this 
section  which  meets  the  requirements  of 
a  fully  regulated  plant  pursuant  to  tha 
provisions  of  another  order  issued 
pursuant  to  the  Act  and  from  which  a 
greater  quantity  of  fluid  milk  products, 
except  filled  milk,  is  disposed  of  during 
the  month  from  such  plant  as  route 
disposition  in  the  marketing  area 
regulated  by  the  other  order  than  in  tha 
Paducah,  KY,  marketing  area;  Pmvided, 
That  such  a  distributing  plant  which 
was  a  pool  plant  under  this  order  in  tha 
immeoiately  preceding  month  shall 
continue  to  be  subject  to  all  of  the 
provisions  of  this  part  until  the  third 
consecutive  month  in  which  a  greater 
proportion  of  such  route  disposition  is 
made  in  such  other  marketing  area, 
unless  the  other  order  requires 
regulation  of  the  plant  without  regard  to 
its  qualifying  as  a  pool  plant  under  this 
order  subject  to  the  proviso  of  this 
subparagraph:  And  provided  further,  on 
the  basis  of  a  written  application  made 
either  by  the  plant  operator  or  by  the 
cooperative  association  supplying  milk 
to  such  operator's  plant,  at  least  15  days 
prior  to  the  date  for  which  a 
determination  of  the  Secretary  is  to  be 
effective,  the  Secretary  may  determine 
that  the  route  dispositions  in  the 
respective  marketing  areas  to  be  used  for 
purposes  of  this  subparagraph  shall 
exclude  (for  a  specified  period  of  time) 
route  disposition  made  under  limited- 
term  contracts  to  governmental  bases 
and  institutions; 

(3)  A  distributing  plmit  qualified 
pursuant  to  paragraph  (a)  or  (b)  of  this 
section  which  meets  the  requirements  of 
a  fully  regulated  plant  pursuant  to  the 
provisions  of  another  Federal  orderand 
from  which  a  greater  quantity  of  Class 

I  milk,  except  filled  milk,  is  disposed  of 


during  the  month  aa  route  dispoution  in 
the  Pulucah  marketing  area  than  in  the 
other  marketing  area,  and  such  olhar 
order  which  fully  regplates  the  plant 
does  not  contain  provisions  to  exempt 
the  plant  from  regulation  even  thou^ 
such  plant  has  greater  route  disposition 
in  the  marketing  area  of  the  Paducah, 
KY.  order;  and 

(4)  Any  supply  plant  which  would  be 
subject  to  the  classification  and  pricing 
provisions  of  another  ordw  issued 
pursuant  to  the  Act  unless  such  plant 
qualified  as  a  pool  plant  pursuant  to  the 
proviso  of  paragraph  (b)  of  this  section 
during  the  preceding  August  through 
January  period. 

i10M.a   Nanpoo«plant 

Nonpooi  piant  means  any  milk  or 
filled  milk  receiving,  manufacturing,  or 
processing  plant  other  than  a  pool  plant. 
The  following  categories  of  nonpooi 
plants  are  further  defined  as  foUowa: 

(a)  Other  order  plant  means  a  plant 
that  is  fully  subject  to  the  pricing  and 
pooling  provisions  of  anotner  order 
issued  pursuant  to  the  Act. 

(b)  Producer-handler  plant  means  a 
plant  operated  by  a  producer-handier  as 
defined  in  any  order  (including  this 
part)  issued  pursuant  to  the  Act. 

(c)  Partially  regulated  distributing 
plant  means  a  nonpooi  plant  that  ia 
neither  an  other  order  plant  nor  a 
producer-handler  plant,  from  which 
there  is  mute  disposition  in  consumer- 
type  packages  or  dispenser  units  in  the 
marketing  area  during  the  month. 

(d)  Unregulated  supply  plant  means  a 
nonpoel  plant  (other  than  a  producer^ 
handler  plant  or  an  other  order  plant) 
from  which  fluid  milk  products  are 
shipped  to  a  pool  plant. 

f  1099.9    Handler. 
Handler  means: 

(a)  Any  person  in  his  capacity  as  the 
operator  of  a  pool  plant; 

(b)  A  cooperative  association  qualified 
pursuant  to  §  1099.18  with  respect  to 
milk  of  producers  diverted  pursuant  to 

§  1099.13  for  the  account  of  such 
association; 

(c)  A  cooperative  association  which 
chooses  to  report  as  a  handlo'  with 
respect  to  milk  which  is  delivered  from 
the  farm  to  a  pool  plant(s]  of  another 
handler  in  a  tank  truck  owned  or 
oper^ed  by,  or  \mder  contract  to,  such 
cooperative  association  for  the  account 
of  such  cooperative  association.  The 
milk  so  delivered  shall  be  considered  to 
have  been  received  by  such  cooperative 
association  at  a  pool  plant  at  the 
location  of  tha  pool  plant  to  which  it  is 
delivered; 

(d)  Any  perwn  who  operates  a 
partiedly  naguletad  distributing  plant; 
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(e)  A  producer-handler;  or 

(f)  Any  person  who  operates  an  other 
order  plant  described  in  §  10gg.7(c). 

§1099.10    Produow-handlw. 

Producer-handler  means  any  person 
who  operates  a  dairy  farm  and  a 
distributing  plant,  from  which  there  is 
route  disposition  within  the  marketing 
area  but  which  receives  no  other  source 
milk  or  milk  from  other  dairy  fanners. 

§1099.12    Producw. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  producer  means  any 
person  who  produces  milk  under  a 
Grade  A  dairy  farm  permit  or  rating 
issued  by  a  duly  constituted  health 
authority,  whicii  milk  is  received  at  a 
pool  plant  or  by  a  handler  described  in 
§  1099.9(c). 

(b)  Producer  shall  not  include: 

(1)  A  producer-handler  as  defined  in 
any  order  (including  this  part)  issued 
pursuant  to  the  Act; 

(2)  Any  person  with  respect  to  milk 
produced  by  him  which  is  diverted  to 

a  pool  plant  from  another  order  plant  if 
the  other  order  designates  such  person 
as  a  producer  under  that  order  and  such 
milk  is  allocated  to  Class  II  or  Class  ni 
utilization  pursuant  to 
§  1099.44(al(8)(iii)  and  the 
corresponding  step  of  §  1099.44(b);  and 

(3)  Any  person  with  respect  to  milk 
produced  by  him  which  is  reported  as 
diverted  to  an  other  order  plant  if  any 
portion  of  such  person's  milk  so  moved 
is  assigned  to  Class  I  under  the 
provisions  of  such  other  order. 

§1099.13    Producw  milk. 

Producer  milk  means  all  skim  milk 
and  butterfat  contained  in  milk 
produced  by  a  producer  which  is: 

(a)  Received  during  the  month  at  a 
pool  plant  from  producers  or  from  a 
handler  described  in  §  1099.9(c); 

(b)  Received  by  a  handler  described  in 
§  1099.9(c)  but  which  is  not  deUvered  to 
a  pool  plant  of  another  handler  and 
constitutes  shrinkage  pursuant  to 

§  1099.41(c)  or  Class  I  shrinkage;  or 

(c)  Diverted  by  the  operator  of  a  pool 
pant  or  by  a  handler  described  in 

§  1099.9(b)  to  a  nonpool  plant  that  is  not 
a  producer-handler  plant,  subject  to  the 
following  conditions: 

(1)  Not  less  than  5  days'  production 
of  any  producer  whose  milk  is  diverted 
is  physically  received  at  a  pool  plant; 

(2)  If  diverted  by  a  cooperative 
association  for  its  account  as  milk  of  its 
members  to  nonpool  plants  which  does 
not  exceed  33  percent  of  the  milk 
physically  received  from  member 
producers  of  such  cooperative 
association  at  pool  plants  during  the 
month  in  any  of  the  months  of  April 


through  August  and  December  and  25 
percent  in  other  months,  except  that  if 
milk  of  members  is  diverted  by  the 
cooperative  association  in  excess  of  the 
specified  percentages,  no  milk  diverted 
by  the  cooperative  association  during 
the  month  shall  be  producer  milk  unless 
the  cooperative  association  designates 
the  dairy  farmers  whose  milk  is  not 
producer  milk; 

(3)  If  diverted  by  a  handler  in  his 
capacity  as  the  operator  of  a  pool  plant, 
as  milk  of  a  producer  who  is  not  a 
member  of  a  cooperative  association 
diverting  milk  piusuant  to  paragraph 
(c)(2)  of  this  section,  which  does  not 
exceed  33  percent  of  the  aggregate 
quantity  of  milk  received  at  such  plant 
from  such  nonmember  producers  during 
the  month  in  any  of  the  months  of  April 
through  August  and  December  and  25 
percent  in  other  months,  except  that  if 
milk  of  nonmember  producers  is 
diverted  by  the  handler  in  excess  of  the 
specified  percentages,  no  milk  diverted 
by  the  handler  during  the  month  shall 
be  producer  milk  unless  the  handler 
designates  the  dairy  farmers  whose  milk 
is  not  producer  milk;  and 

(4)  Such  milk  shall  be  accounted  for 
as  received  by  the  diverting  handler  at 
the  location  of  the  nonpool  plant  to 
which  diverted. 

E£EBCtiv«  Date  Note:  At  53  FR  44854,  Nov. 
7, 1988,  in  8 1099.13,  the  provisions  of 
paragraphs  (c)(2]  were  suspended  and  in 
paragraph  (c)(3)  the  words  "in  his  capacity  as 
the  operator  of  a  pool  plant",  "milk  of  a", 
"who  is  not  a  member  of  a  cooperative 
association  diverting",  "pursuant  to 
paragraph  (c)(2]  of  this  section",  "at  such 
plant",  "such  nonmember",  "in  any  of  the 
months  of  April  tlirough  August  and 
Deceml>er  and  25  percent  in  other  months" 
and  "nonmember"  are  suspended 
indefinitely,  pending  a  hearing  to  amend  the 
order. 

§1099.14    Othw  aouroe  milk. 

Other  source  milk  means  all  skim 
milk  and  butterfot  contained  in  or 
represented  by: 

(a)  Receipts  of  fluid  milk  products 
and  bulk  products  specified  in 

§  1099.40(b)(1)  from  any  source  other 
than  producers,  handlers  described  in 
§  1099.9(c),  or  pool  plants; 

(b)  Receipts  m  packaged  form  from 
other  plants  of  products  specified  in 
§  1099.40(b)(1); 

(c)  Products  (other  than  fluid  milk 
products,  products  specified  in 

§  1099.40(b)(1),  and  products  produced 
at  the  plant  during  the  same  month) 
from  any  source  whidi  are  reprocessed, 
converted  into,  or  combined  with 
another  product  in  the  plant  during  the 
month;  and 

(d)  Receipts  of  any  milk  product 
(other  than  a  fluid  milk  product  or  a 


product  specified  in  §  1099.40(b)(1))  for 
which  the  handler  foils  to  establish  a 
disposition. 

§1099.15    Ruid  mHk  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  fluid  milk  product 
means  any  of  the  following  products  in 
fluid  or  frozen  form:  Milk,  skim  milk, 
lowfat  milk,  milk  drinks,  buttermilk, 
filled  milk,  and  milkshake  and  ice  milk 
mixes  containing  less  than  20  percent 
total  solids,  including  any  such 
products  that  are  flavored,  cultured, 
modified  with  added  nonfat  milk  solids, 
concentrated  (if  in  a  consumer-type 
package),  or  reconstituted. 

(b)  fhe  term  fluid  milk  product  shall 
not  include: 

(1)  Evaporated  or  condensed  milk 
(plain  or  sweetened),  evaporated  or 
condensed  skim  milk  (plain  or 
sweetened),  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  glass  or  all-metal  containers,  any 
product  that  contains  by  weight  less 
than  6.5  percent  nonfat  milk  solids,  and 
whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  specified  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal 
volume  of  an  unmodified  product  of  the 
same  nature  and  butterfat  content 

§1099.16    RuM  cream  product 

Fluid  cream  product  means  cream 
(other  than  plastic  cream  or  frozen 
cream),  sour  cream,  or  a  mixture 
(including  a  cultured  mixtiue)  of  cream 
and  milk  or  skim  milk  containing  9 
percent  or  more  butterfat,  with  or 
vdthout  the  addition  of  other 
ingredients. 

§1099.17    HHedmlllL 

Filled  milk  means  any  combination  of 
nonmilk  fat  (or  oil)  with  skim  milk 
(whether  fresh,  cultured,  reconstituted, 
or  modified  by  the  addition  of  nonfat 
milk  solids),  with  or  without  milkfat,  so 
that  the  product  (including  stabilizers, 
emulsifiers,  or  flavoring)  resembles  milk 
or  any  other  fluid  product,  and  contains 
less  than  6  percent  nonmilk  fat  (or  oil). 

§1099.18    Cooperative  aMoeielion. 

Cooperative  association  means  any 
cooperative  marketing  association 
which  the  Secretary  determines,  after 
application  by  the  association: 

(a)  To  be  qualified  under  the 
provisions  of  the  Act  of  Congress  of 
February  18, 1922,  as  amended,  known 
as  the  "Capper-Volstead  Act";  and 

(b)  To  have  full  authoritv  in  the  sale 
of  milk  of  its  members  and  to  be 
engaged  in  making  collective  sales  of  or 


i 


6694         Fadval  Ragktor  /  Vol.  50;  No.  20-  /  TUmky,  FehruBojr  2.  1999  /  Skies  nd  Rhgirfatinmt 


nurinting  Bilk  oi  its  piQ(hie(»  fo*  it* 
merabara. 

i10M.19    [R«Mrv*d] 

11099.20    PredlicrpHcw. 

The  foHowing  product  priear  dtall  be 
used  m  criculating  th«  basic  Class  U 
fomrallBr  pnca  pursuant  to$  1099.51a: 

(a)  Butter  price.  Butter  price  means 
the  simple  average,  for  the  first  15  days 
of  the  morth.  of  the  daily  prices  per 
pound  of  Graiie  A  (92-8GaTe)  butter.  The 
prices  used  shall  b*  those  of  the  Chicago 
Mercantile  Exchange  as  reported  and 
published  weekly  by  the  IJairy  Division. 
Agricultural  Marketing  Service.  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division,  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  following 
work-day  until  the  next  price  is 
reported.  A  work-day  is  each  Monday 
thixiugh  Friday,  except  national 
holidays.  For  any  we^  that  the 
Exchange  does  not  meet  to  establi^a 
price,  the  price  for  the  following  week 
shall  be  the  last  price  that  was 
established. 

(b)  Cheddar  cheese  price.  Cheddar 
chaese  price  means  the  simple  average, 
for  the  first  1 5  days  of  the  month,  of  the 
daily  pricee  per  peumf  of  chedtiar 
cheese  in  40-pound  blocks.  The  prices 
used  shall  be  those  of  the  National 
Cheese  Exchange  (Green  Bay,  WI),  as 
reported  and  published  weakly  by  the 
Dairy  Division.  Ag^cultural  Marketing 
Service.  The  average  shall  be  computed 
by  the  Director  of  the  Dairy  Division, 
using  the  price  reported  each  week  as 
the  daily  price  for  that  day  and  for  each 
following  work-day  until  the  next  price 
is  reported.  A  work-day  is  each  Monday 
through  Friday,  except  national 
holidays.  For  any  week  that  the  * 
Exchange  does  not  meet  to  eatablislr  c 
price,  the  price  for  the  following  week 
shall  be  the  last  price  that  was 
established. 

(c)  Nonfat  dry  milk  price.  Nonfat  dxy 
milk  price  means  the  simple  average,  for 
the  fir^  15  days  of  the  month,  of  the 
daily  prices  per  pound  of  nonfat  dry 
milk,  which  avarage  shall  be  computed 
by  the  Director  of  the  Dairy  Division  as 
follows: 

(1)  The  prices  uaed  shall  be  tha  prices 
(using  the  midpoint  of  any  price  ran^ 
as  one  price)  of  high  heat,  low  heat  and 
Grade  A  nonfat  dry  milk,  respectively, 
for  the  Central  States  production  area,  as 
reported  and  published  weekly  by  the 
Dairy  Division,  Agrieultuiai  Marketing 
Service. 

(2)  Far  each  week*  detennine  the 
simple  average  of  the  prices  reported  for 
the  three  types  of  nonfat  dry  milk.  Such 
av«n^  shall  be  the  daily  price  far  the 


day  that  such  prices  Mttrepoeted  andfo* 
each  pceceding  werk-day  until,  the  day 
such  pricee  were  previously  reported.  A; 

WOrk-d^  is  each  Xinn^ny  thimiig^ 

Friday  except  nati<Hui  halidftje. 

(1)  Add  the  pricee  datomined  io^ 
paragraph  (c)(2)  of  thia>  section  for  tha 
first  15  days  of  the  month  and  divide 
the  number  of  days  for  which  there  is 
a  daily  price. 

(d)  EdiUe-whey  price.  Eitbh  wbey 
price  means  the  simple  avera^^,  for  the 
first  15  days  of  the  month,  of  the  daily 
prices  per  pound  of  edible  whey  powder 
(nonhygroscopic).  The  prices  used  shall 
be  the  prieas  (using  the  midpoint  of  any 
price  range  as  one  price)  of  edible  whey 
powder  for  the  Certtral  States 
production  area,  as  reported  and 
published  weekly  by  the  Dairy  Division, 
Agricultural  Maikating  Service.  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division,  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  precmling 
work-day  until  the  day  such  price  was 
previously  reported.  A  woik-day  is  each 
Monday  through  Friday,  except  natinnal. 
hoUdays. 

Handler  Reports 

I1099L30    Report*  of  r»ceipt»an4 
utiiizatkm. 

On  or  before  the  6th  day  after  the  end 
of  each  month,  each  handler  shall. report 
for  such  month  to  the  market 
administrator,  in  the  detail  and  on  the 
forms  prescribed  by  the  market 
administrator,  as  follows: 

(a)  Each  handler,  with  respect  to  each, 
of  his  pool  plants,  «hall  report  the 
quantities  of  skim  milk  and  butterfat 
contained  ia  or  represented  by: 

(1)  Receipts  of  producer  milk, 
including  producer  milk  AverlBd'by  Ae 
handler  from  the  pool  plant  to  other 
plants; 

(2)  Receipts  of  milk  from  handlers 
described  in  il099.g(c): 

(3)  Receipts  offlufdmilk  products 
and  bulk  fluid  cream  products  from 
other  pool  plants; 

(4)  Receipts  of  other  source  milk; 

(5)  Inventorifit& at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in 

§  1099;40(b)(l);  and 

(6)  The  utilization  or  disposition  of  all- 
milk,  filled  milk,  and  milk  products 
required  to  be  reported  pursuant  to  this 
paragraph. 

(b)  Eaich  handler  operating  a  partially 
regulated  distributing  plant  shall  rep«l 
with  respect  to  such  plant  in  the  same 
manner  as  prescribed  for  reports 
required  by  paragraph  (a)  of  this  section. 
Receipts  fl£  milk  that  would  have  been 
producer  milk  i£  the  plant  had  been 


fully  regulataridiaUibe  reported  i»  Itmi 
of  ptadanemiUe.  Swdi  report  shall 
show  al«a  the  oumtity  of  ffiiy 
reconstituted  sum  milk  in  route 
disposition  in  the  marketing  area. 

(c)^  Each  handler  described  in  $  1099.9 
(b)  and  (c)  shaU  report 

(1)  The  (pientitiee  of  all  skim  miflrand 
butterfat:  contained  in  receipts  at  milk 
fiism  producers;  and 

(2)  The  utilization  or  disposition  of  all 
such  receipts. 

(d)  Each  handler  not  specified' in 
paragrspha  (a)  through  (c)  of  this  section 
shall  report  with  respect  to  his  receipts 
and  utilization  of  milk,  filled  milk,  and 
milk  pradects  in  such  manner  as  the 
market  administrator  may  preaaUbB. 

f  1090.31    Payroll  rapocte. 

(a)  On  or  before  the  20lh  day  afiw  the 
end  of  each  month,  each  handler 
described  in  §  1099.9  (a),  (b).  and  (c) 
shall  report  to  the  market  admiaistratoi 
his  producer  payroll  for  such  mcmth,  in 
the  detail  {irescribed  by  the  market 
administrator,  showing  for  each 
producer: 

(iTHis  name  and  address; 

(2)  The  total  poiuids  of  milk  received 
fitnn  such  producer; 

(3)  The  average  butterfet  content  of 
such  milk;  and 

(4)  The  price  perhundredweig^.  the 
gross  snount  due,  the  amount  and 
nature  of  any  deductions,  and  the  net 
amotint  paid. 

(hj  Each  handler  operating  a  partiaDy 
regnlated  distributing  plant  who  elects 
to  make  payment  pursuant  to 
§  1099.76(b)  shall  report  for  each  dairy 
farmer  who  would  have  been  a  producer 
if  tha  planthad  been  fully  regulated  in 
the  same  manner  as  prescribed  for 
reports  reqjuired  by  paragraph  (a)  of  this 
section. 


f109&32 

(a)  On  or  before  the  6th  day  after  the 
end  of  eeeh  month,  each  hondlw  shaH 
report"  to  the  market  administrator,  tn 
the  detail  and  on  forms  prescribed  by 
the  market  administrator,  as  follows: 

(1)  The  name  and  address  of  each 
producn-  tma  wteim  milk  was  not 
received  during  the  previous  month* 
and  the  date  on  which  milk  was  first 
reoaived  from  such  producer;  and        * 

(2)  The  name  and  address  of  each 
producer  who  disccmtinues  deUvoies  of 
milk  and  the  data  on  which  milk  was 
last  raeaived  from  such  prodticer. 

(b)  In  additicHi  to  the  repKHts  raquirsd 
pursuant  to  paragraph  (a)  of  this  section 
and  §§  1099.30  and  1099.31.  each 
handlershall  report  such  other 
information  as  the  mar k<jt  administzator 
deems  necessary  to  verify  or  establish 
such,  handler's  ohhgBiian  undtf^the 
ordec 
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Gassification  of  Milk 


%vmM   CtaaaaaafMHNmion. 

Except  as  provided  in  §  1099.42.  all 
skim  milk  irad  butteiJat  nquired  to  be 
repmted  by  a  handlar  prasuant  to 
§  1099.30  shall  be  classified  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  aiilk  and  butterfiat: 

(1)  EKsposed  of  in  the  form  of  a  flwd 
milk  product,  except  as  otherwise 
provided  in  paragraphs  (b)  and  (c)  oi 
this  section;  and 

(2)  Not  specifically  accounted  for  as 
Class  U  or  Class  III  milk. 

(b)  Class  U  milk,  aass  D  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product,  eggnog,  yogurt,  and  any 
product  containing  6  percent  or  more 
nonmilk  iat  (or  oil)  that  resembles  a 
fluid  cream  product,  e^nog,  or  yogurt, 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  speciRad 
in  paragraph  (b)(1)  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  to 
any  commercial  food  processing 
establisiunent  (other  than  a  milk  or 
tilled  milk  plant]  at  which  food 
products  (other  than  milk  products  and 
filled  milk)  are  processed  and  from 
which  there  is  no  disposition  of  fluid 
milk  products  or  fluid  cream  products 
other  than  those  received  in  oonsuraer- 
type  packages;  and 

(4)  Used  to  produce: 

(i)  Cottage  oiaese,  lowfet  cottage 
cheese,  and  dry  curd  cottage  cheesa; 

(ii)  Milkshake  and  ice  nulk  mixes  (or 
bases)  containing  20  percent  or  more 
total  solids,  frozen  desserts,  and  frozen 
dessert  mixes; 

(iii)  Any  concentrated  milk  product  in 
bulk,  fluid  form  other  than  that 
specified  in  paragraph  (c)(l)(iv)  of  this 
section; 

(iv)  Plastic  cream,  frozen  cream,  and 
anhydrous  milkfat; 

(v)  Custards,  puddings,  and  pancake 
mixes;  and 

(vi)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed  glass  or 
all-metal  containers. 

(c)  Class  m  milk.  Dass  m  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Used  to  produce: 

(i)  Cheese  (other  than  cottage  cheese, 
lowfat  cottage  cheese,  and  dry  and 
cottage  cheese); 

(ii)  Butter; 

(iii)  Any  milk  product  in  dry  fbrm^ 

(iv)  any  concentrated  milk  product  in 
bulk,  fluid  form  that  is  used  to  produce 
a  Class  in  product; 

(v)  Evaporated  or  OMidensed  milk 
(plain  or  sweetened)  in  a  oonsumw-type 


package  and  evaporated  or  condensed 
skim  mift  (plain  or  sweetened)  in  a 
consujner-t3rp8  padcagB;  and 

(vi)  Any  product  not  otherwise 
specified  in  this  section; 

(2)  In  inventory  at  the  end  of  the 
moBtb  of  fluid  n^&  products  in  bulk  or 
packaged  form  Kai  products  specified 
in  paragraph  (bKl)  of  this  section  in 
bulk  form; 

(3)  in  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  diat  are  dispomd  of  by  a 
handler  for  animal  feed; 

(4)  In  fluid  milk  products  and 
products  specified  in  paragraph  (b)(1)  of 
this  section  that  are  dumped  by  a 
handler  if  the  market  administrator  is 
notified  of  such  dumping  in  advance 
and  is  given  the  opportunity  to  verify 
siidti  disposition; 

(5)  In  skim  milk  in  any  modified  flnid 
milk  product  that  is  in  excess  of  the 
quantity  of  skim  milk  in  such  product 
that  was  included  within  the  Ruid  mi& 
product  definition  pursuant  to 
§1099.15;  and 

(6)  In  shrinkage  assigned  pursuant  to 
§  1099.41(a)  to  the  receiprts  specified  in 
§  1099.41(a)(2)  and  in  shrinkage 
specified  in  §  1099.41  (b)  and  [d^. 

I10W.41     ShrMii^e. 

For  purposes  of  classifying  all  skim 
milk  md  butteriiBt  to  be  reported  by  a 
handler  pursuant  to  S  1099.30,  the 
market  administrator  shall  determine 
the  following: 

(a)  The  pro  rata  assignment  of 
^rinkage  of  skira  milk  and  butterfat, 
respectively,  at  each  pool  plant  to  the 
respective  quantities  of  skim  milk  and 
butterfat: 

(1)  In  the  receipts  specified  in 
p«nigr^)hs  (b)  (1)  through  (6)  of  ^s 
section  on  which  shrinkage  is  allowed 
pursuant  to  such  paragraph;  and 

(2)  In  other  source  milk  not  specified 
in  paragraphs  (b)  (1)  through  (6)  of  this 
section  which  was  received  in  the  form 
of  a  bulk  fluid  milk  product  or  a  bu& 
fluid  cream  product; 

(b)  The  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned 
pursuant  to  paragraph  (a)  of  this  section 
to  the  receipts  specified  in  paragraph 
(a)(1)  of  this  section  that  is  not  in  excess 
of: 

(1)  Two  percent  of  the  skim  milk  and 
butterfiat,  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant  and  milk 
received  from  a  handier  described  in 

§  1099.9(c)); 

(2)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  milk 
received  from  a  handler  described  in 

§  1099.9(c),  except  that  if  the  onerator  of 
the  plant  to  whidi  the  milk  is  delivered 


purchases  such  milk  on  the  basis  of 
weights  determined  from  its 
measurement  at  the  larra  and  buttar£tt 
tests  determined  from  &nn  bulk  tank 
samples,  the  applicable  percentags 
imder  this  subparagraph  shall  ba  2 
percent; 

(3)  Pius  as  percent  of  the  skim  mUk 
and  butterfat,  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant,  exoapt 
that  if  the  operator  of  the  plant  to  %vl^ch 
the  milk  is  delivered  purchases  such 
milk  on  the  basis  of  weights  determined 
from  its  raeasiuemant  at  the  farm  and 
butterfat  tests  determined  from  iarai 
bulk  tank  samples,  the  applicable 
percentage  imder  this  8W>paragr^>h 
shall  be  zero; 

(4)  Plus  1.5  percsnt  of  the  skim  ailk 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  frona 
other  pool  plants; 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  balk  fluid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the 
quantity  for  which  Class  II  or  Class  III 
classification  is  requested  by  the 
operators  of  both  plants; 

(6)  Plus  1.5  percent  of  the  skira  miik 
and  butterfat,  respectively,  in  bulk  fluid 
milk  products  received  trom 
unregulated  supply  plants,  excludiog 
the  quality  for  which  Class  II  or  Class  m 
classification  is  requested  by  the 
handler;  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  bulk  fkiid 
milk  products  transferred  to  other  plants 
that  is  not  in  excess  of  the  respective 
amounts  of  skim  milk  and  butterist  to 
which  percentages  a9  applied  in 
paragraphs  (b)  (1),  (2),  (4).  (5).  and  (6) 

of  this  section;  and 

(c)  The  quantity  of  skim  milk  and 
butterfat,  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a 
cooperative  association  is  the  handlar 
pursuant  to  §  1099.9  (b)  or  (c),  but  not 
in  excess  of  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  such  milk 
If  the  operator  of  the  plant  to  which  the 
milk  is  delivered  purchases  such  milk 
on  the  basis  of  weights  determined  from 
its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  apphcable 
percentage  under  this  paragraph  for  tbe 
cooperative  association  shall  be  aero. 

I10M.42    ClaaaMcation  of  tranafara  and 
diver  siont. 

(a)  Transfers  to  pool  plants.  Skim  milk 
or  butterfat  transferred  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  another 
pool  plant  shall  be  classified  as  Class  1 
milk  unless  the  operators  of  both  plants 


t.H      'I- 
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request  the  same  classification  in 
another  class.  In  either  case,  the 
classification  of  such  transfers  shall  be 
subject  to  the  foUoMrins  conditions: 

(1)  The  skim  milk  or  butterfat 
classified  in  each  class  shall  be  limited 
to  the  amount  of  skim  milk  and 
butterfat,  respectively,  remaining  in 
such  class  at  the  transferee-plant  after 
the  computations  pursuant  to 

§  1099.44(a)(12)  and  the  corresponding 
step  of  §  1099.44(b): 

(2)  If  the  transferor-plant  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  %  10g9.44(a)(7) 
or  the  corresponding  step  of 

§  1099.44(b).  the  skim  milk  or  butterfat 
so  transferred  shall  be  classified  so  as  to 
allocate  the  least  possible  Class  I 
utilization  to  such  other  source  milk; 
and 

(3)  If  the  transferor-handler  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  §  1099.44(a) 
(11)  or  (12)  or  the  corresponding  steps 
of  §  1099.44(b).  the  skim  milk  or 
butterfat  so  transferred,  up  to  the  total 
of  the  skim  milk  and  butterfat, 
respectively,  in  such  receipts  of  other 
source  milk,  shall  not  be  classified  as 
Class  I  milk  to  a  greater  extent  than 
would  be  the  case  if  the  other  source 
milk  had  been  received  at  the  transferee- 
plant. 

(b)  Transfers  and  diversions  to  other 
order  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  another 
order  plant  shall  be  classified  in  the 
following  manner.  Such  classification 
shall  apply  only  to  the  skim  milk  or 
butterfat  that  is  in  excess  of  any  receipts 
at  the  pool  plant  from  the  other  order 
plant  of  skim  milk  and  butterfat. 
respectively,  in  fluid  milk  products  and 
bulk  fluid  cream  products,  respectively, 
that  are  in  the  same  category  as 
described  in  paragraph  (b)  (1),  (2),  or  (3) 
of  this  section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order: 

(2)  If  transferred  in  bulk  form, 
classification  shall  be  in  the  classes  to 
which  allocated  under  the  other  order 
(including  allocation  under  the 
conditions  set  forth  in  paragraph  (b)(3) 
of  this  section); 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  or 
diversions  in  bulk  form  shall  be 
classified  as  Class  II  or  Class  III  milk  to 
the  extent  of  such  utihzation  available 
for  such  classification  pursuant  to  the 
allocation  provisions  of  the  other  order; 


(4)  If  information  concerning  the 
classes  to  which  such  transfers  or 
diversions  were  allocated  under  the 
other  order  is  not  available  to  the  market 
administrator  for  the  purpose  of 
establishing  classification  under  this 
paragraph,  classification  shall  be  as 
Class  I.  subject  to  adjustment  when  such 
information  is  available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part,  skim  milk 
or  butterfat  allocated  to  a  class 
consisting  primarily  of  fluid  milk 
products  shall  be  classified  as  Class  I 
milk,  and  skim  milk  or  butterfat 
allocated  to  the  other  classes  shall  be 
classified  as  Class  III  milk;  and 

(6)  If  the  form  in  which  any  fluid  milk 
product  that  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order, 
classification  under  this  paragraph  shall 
be  in  accordance  with  the  provisions  of 
§  1099.40. 

(c)  Transfers  to  producer-handlers. 
Skim  milk  or  butterfat  transferred  in  the 
following  forms  from  a  pool  plant  to  a 
producer-handler  under  this  or  any 
other  Federal  order  shall  be  classified: 

(1)  As  Qass  I  milk,  if  transferred  in 
the  form  of  a  fluid  milk  product;  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market 
administrator,  if  transferred  in  the  form 
of  a  bulk  fluid  cream  product.  For  this 
purpose,  the  producer-handler's 
utilization  of  skim  milk  and  butterfat  in 
each  class,  in  series  beginning  with 
Class  UI,  shall  be  assigned  to  the  extent 
possible  to  his  receipts  of  skim  milk  and 
butterfat,  respectively,  in  bulk  fluid 
cream  products,  pro  rata  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nonpool  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  following 
forms  from  a  pool  plant  to  a  nonpool 
plant  that  is  not  an  other  order  plant  or 
a  producer-handler  plant  shall  be 
classified: 

(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk 
product;  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply: 

(i)  If  the  conditions  described  in 
paragraphs  (d)(2)(i)  (a)  and  (/>)  of  this 
section  are  met,  transfers  or  diversions 
in  bulk  form  shall  be  classified  on  the 
basis  of  the  assignment  of  the  nonpool 
plant's  utilization  to  its  receipts  as  set 
forth  in  paragraphs  (d)(2)  (ii)  through 
(viii)  of  this  section: 

(a)  The  transferor-handler  or  divertor- 
handler  claims  such  classification  in  his 
report  of  receipts  and  utilization  filed 


pursuant  to  S  1099.30  for  the  month 
%vithin  which  such  transaction  occurred; 
and 

{b)  The  nonpool  plant  operator 
maintains  books  and  records  showing 
the  utilization  of  all  skim  milk  and 
butterfat  received  at  such  plant  which 
are  made  available  for  verification 
purposes  if  requested  by  the  market 
administrator; 

(ii)  Route  disposition  in  the  marketing 
area  of  each  Federal  milk  order  bom  the 
nonpool  plant  and  transfers  of  packaged 
fluid  milk  products  from  such  nonpool 
plant  to  plants  fully  regulated 
thereimder  shall  be  assigned  to  the 
extent  possible  in  the  following 
sequence: 

(a)  Pro  rata  to  receipts  of  padcaged 
fluid  milk  products  at  such  nonpool 
plant  from  pool  plants; 

(b)  Pro  rata  to  any  remaining 
unassigned  receipts  of  packaged  fluid 
milk  products  at  such  nonpool  plant 
bom  other  order  plants; 

(c)  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonpool  plant 
from  pool  plants;  and 

{d)  Pro  rata  to  any  remaining 
unassigned  receipts  of  bulk  fluid  milk 
products  at  such  nonfKX)]  plant  from 
other  order  plants; 

(iii)  Any  remaining  Class  I  disposition 
of  packaged  fluid  milk  products  bom 
the  nonpool  plant  shall  be  assigned  to 
the  extent  possible  pro  rata  to  any 
remaining  unassigned  receipts  of 
packaged  fluid  milk  products  at  such 
nonpool  plant  from  pool  plants  and 
other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk 
products  bom  the  nonpool  plant  to  a 
plant  fully  regulated  under  any  Federal 
milk  order,  to  the  extent  that  such 
transfers  to  the  regulated  plant  exceed 
receipts  of  fluid  milk  products  frt>m 
such  plant  and  ere  allocated  to  Qass  I 
at  the  transferee-plant,  shall  be  assigned 
to  the  extent  possible  in  the  following 
sequence; 

(a)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonpool  plant  bom 
pool  plants;  and 

(6)  Pro  rata  to  any  remaining 
unassigned  receipts  of  fluid  milk 
products  at  such  nonpool  plant  bom 
other  order  plants; 

(v)  Any  remaining  unassigned  Class  I 
disposition  from  the  nonpool  plant  shall 
be  assigned  to  the  extent  possible  in  the 
following  sequence: 

(a)  To  such  nonpool  plant's  receipts    . 
from  dairy  farmers  who  the  market 
administrator  determines  constitute 
regular  sources  of  Grade  A  milk  for  such 
nonpool  plant;  and 

(o)  To  such  nonpool  plant's  receipts 
of  Grade  A  milk  bom  plants  not  fully 
regulated  under  any  Federal  milk  order 
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which  the  market  administrator 
determines  tuiutilute  regular  sources  of 
Grade  A  milk  for  sudi  nonpool  plant; 

(vi)  Any  remaiaiAS  unassi^ed 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  in  utilizatioa. 
and  than  to  Class  U  utilization  at  such 
nonpool  plant;  * 

(tu)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
\bm  extent  possible  first  to  any 
remainiiig  Class  lU  utilization,  then  to 
aay  remaining  Class  II  utilization,  aad 
then  to  Class  I  utilizstioii  at  such 
nonpool  plant;  and 

(viii)  hi  determining  the  nonpool 
plant's  utilization  for  purposes  of  this 
subparagraph,  any  fluid  milk  products 
and  bulk  fluid  cream  products 
transferred  from  such  nonpool  plant  to 
a  plant  not  fully  regulated  imder  any 
Federal  milk  order  shall  be  classified  on 
the  basis  of  the  second  plaiU's 
utilization  using  the  same  assignment 
priorities  at  the  second  plant  that  are  set 
forth  in  this  subparagraph. 

In  detannining  the  classiBcation  of 
producer  milk  pursuant  to  §  1099.44. 
the  following  rules  shall  apply; 

(a)  Each  month  the  market 
administrator  shall  correct  for 
mathsmstical  and  other  obvious  errors 
all  reports  filed  pursuant  to  §  109930 
and  shall  compute  s^tvately  for  eeck 
pool  plant  and  for  each  cooperative 
association  with  respect  to  milk  for 
which  it  is  the  handler  pursuant  to 

§  1099.9(b)  or  (c)  the  pounds  of  skira 
milk  and  butterfat,  respectively,  in  each 
class  in  accordance  with  §§  1099.40, 
1099.41.  and  1099.42; 

(b)  If  any  of  the  water  contained  in  the 
milk  from  which  a  product  is  made  is 
removed  before  the  product  is  utilized 
or  disposed  of  by  a  handler,  the  pounds 
of  skim  milk  in  such  product  that  are  to 
be  considered  under  this  part  as  used  or 
disposed  of  by  the  handler  shall  be  an 
amoimt  equivalent  to  the  nonfat  milk 
soUds  contained  in  such  product  plus 
all  of  the  water  originally  associated 
with  such  solids;  and 

(c)  TheclassiGcation  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  §  1099.9  (b)  or 
(c)  shall  be  determined  separately  from 
the  operations  of  any  pool  plant 
operated  by  sudi  cooperative 
association. 


$1099.44    Ctassmcatton  of  producer  mUk. 

For  each  month  the  market 
administralor  diall  determine  the 
classification  of  producer  milk  of  each 
handler  described  in  §  lO09.9(a]  for  each 
offals  pool  plants  separately  and  of  each 
handler  described  in  §  1099.9  (b)  and  (c) 
by  allocating  the  handler's  receipts  of 
skim  milk  and  butterfrrt  to  his  utilization 
as  follows: 

(a)  Sldm  milk  shall  be  allocated  in  the 
following  manner 

(1)  Subtract  from  the  tctal  poimds  of 
skim  milk  in  Class  III  the  pounds  of 
skim  milk  in  shrinkage  specified  in 

§  1099.41(b); 

(2)  Subtract  frrmi  the  totri  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in  receipts  of  packraed  fluid  mi& 
products  from  an  unreguuted  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  Axm  milk  disposed  of  to 
such  plant  by  handlers  fully  regulated 
under  any  Federal  milk  order  is 
classified  and  priced  as  Class  I  milk  and 
is  not  used  as  an  offiset  for  any  other 
payment  obligation  under  any  order, 

13)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  potmds 
of  skim  miU:  in  fluid  milk  products 
received  in  packaged  form  from  another 
order  plant,  except  that  to  be  subtracted 
pursuant  to  paragraph  (a)(7Mvi)  of  this 
section,  as  follows: 

(ij  From  Class  in  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  milk,  the  remainder 
of  such  receipts; 

(4)  Sii^Jtract  from  ttie  pounds  of  skim 
milk  in  Class  H  the  pounds  of  skim  milk 
in  products  specified  in  §  1099.40(bKl) 
that  were  received  in  packaged  form 
from  other  plants,  but  not  in  excess  of 
the  pounds  of  ddm  milk  remaining  in 
Class  H; 

(5)  Subtract  from  ttie  remaining 
pounds  of  skim  milk  in  Class  n  the 
pounds  of  skim  milk  in  products 
specified  in  §  1099.40(b)(1)  that  were  in 
inventtMy  at  the  beginning  of  the  month 
in  packaged  form,  but  not  in  excess  of 
the  poimds  of  skim  milk  remaining  in 
Class  n.  This  subparagraph  shall  apply 
only  if  the  i>ool  plant  was  subject  to  the 
provisions  of  this  subparagraph  or 
comparable  provisions  of  another 
Federal  miUc  order  in  the  immediately 
preceding  month; 

(6)  Subti'act  from  the  remaining 
pounds  of  skim  milk  in  Class  fl  the 
potmds  of  skim  milk  in  other  source 
milk  (except  that  received  in  the  form  of 
a  fluid  milk  product  or  a  fluid  cream 
product)  that  is  used  to  produce,  or 
added  to,  any  prodxict  specified  in 

§  1099.40(b),  but  not  in  excess  of  the 
pounds  of  ^m  milk  remaining  in  CUass 
Jt, 


(7)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Class  m.  the  pounds  of 
skim  miu  in  each  of  the  following: 

(i)  Other  source  milk  (except  that 
received  in  tiie  fr)nn  of  a  fluid  milk 
product)  and,  if  paragraph  (a)(S]  of  this 
section  applies,  packaged  invento^  at 
the  beginning  oithe  month  of  products 
specified  in  §  1090.40(b)(1)  that  was  net 
subtracted  pursuant  to  paragraphs  (a) 
(4),  (5).  and  (6)  of  this  section; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  which  Ciede  A 
certification  is  not  established; 

(iii)  Receipts  of  fluid  milk  products 
from  unidentified  sources; 

(iv)  Receipts  of  fluid  ndlk  products 
from  a  producer-handler  as  delhied 
under  tids  or  any  odier  Federal  milk 
order, 

(v)  Receipts  of  lecuiistituted  ndin 
milk  in  filled  milk  from  an  unregulated 
supply  plant  that  were  not  subtracted 
pursuant  to  paragraph  (a)(2)  of  this 
section;  and 

(vi)  Receipts  of  reconstituted  ridm 
milk  in  filial  milk  from  an  other  order 
plant  that  is  regulated  under  any 
Federal  milk  order  providing  for 
individual-handler  pooling,  to  the 
extent  that  reconstituted  skim  milk  is 
allocated  to  Class  I  at  the  transferor- 
plant; 

(8)  Subtract  in  the  order  specified 
below  frtxn  the  pounds  of  skim  milk 
remaining  in  CSass  n  and  Class  m,  in 
sequence  begiimins  with  (3ass  IS: 

U)  The  |>o\md8  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs  (aK2) 
and  (7)(v)  f^this  section  for  which  the 
handler  requests  a  classification  other 
than  Class  I,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
n  and  Class  m  combined; 

(ii)  The  pounds  of  skim  milk  in 
receipts  of  fluid  nrilk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraphs  (a)(2), 
(7)(^^,  and  (8Ki)  of  this  section  which 
are  in  excess  of  the  pounds  of  skim  milk 
determined  pursuant  to  paragraphs 
(a)(8Kii)  [a)  through  (d  of  this  section. 
Should  the  pounds  of  skim  milk  to  be 
subtracted  from  Class  H  and  Qass  ED 
combined  exceed  the  pounds  of  skim 
milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Gass  U  and 
Class  in  combined  shall  be  increased 
(increasing  as  necessary  Class  ID  and 
then  Qass  n  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and 
then  at  each  successively  more  distant 
pool  plfflit  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
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subtracted,  and  the  pounds  of  skim  milk 
in  Class  1  shail  be  decreased  by  a  like 
amount.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at 
this  allocation  step  at  the  handler's 
other  pool  plants  shall  be  adjusted  in 
the  reverse  direction  by  a  like  amount: 

(a)  Multiply  by  1.25  the  sum  of  the 
pounds  of  skim  milk  remaining  in  Class 
1  at  this  allocation  step  at  all  pool  plants 
of  the  handler  (excluding  any 
duplication  of  Class  I  utilization 
resulting  from  reported  Class  I  transfers 
between  pool  plants  of  the  handler); 

(b)  Subtract  Trom  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  producer  milk,  fluid  milk  products 
from  pool  plants  of  other  handlers,  and 
bulk  fluid  milk  products  from  other 
order  plants  that  were  not  subtracted 
pursuant  to  paragraph  (a)(7)(vi)  of  this 
section;  and 

(c)  Multiply  any  plus  quantity 
resulting  above  by  the  percentage  that 
the  receipts  of  skim  milk  in  fluid  milk 
products  from  unregulated  supply 
plants  that  remain  at  this  pool  plant  is 
of  all  such  receipts  remaining  at  this 
allocation  step  at  all  pool  plants  of  the 
handler;  and 

(iii)  The  pounds  of  skim  milk  in 
receipts  of  bulk  fluid  milk  products 
from  an  other  order  plant  that  are  in 
excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraph  (a)(7)(vi)  of  this  section,  if 
Class  II  or  Class  ID  classification  is 
requested  by  the  operator  of  the  other 
order  plant  and  the  handler,  but  not  in 
excess  of  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III 
combined; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  Class  III  the  pounds  of 
skim  milk  in  fluid  milk  products  and 
products  specified  in  §  1099.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(5)  and  (7)(i)  of  this 
section; 

(10)  Add  to  the  remaining  pounds  of 
milk  subtracted  pursuant  to  paragraph 
(aUl)  of  this  section: 

(11)  Subject  to  the  provisions  of 
paragraphs  (a)(ll)(i)  and  (ii)  of  this 
section,  subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  at  the 
plant,  pro  rata  to  the  total  pounds  of 
skim  milk  remaining  in  Class  I  and  in 
Class  n  and  Class  III  combined  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  from 
transfers  between  pool  plants  of  the 
handler),  with  the  quantity  prorated  to 


Class  II  and  Class  ID  combined  being 
subtracted  first  from  Class  ID  and  then 
from  Class  II,  the  pounds  of  skim  milk 
in  receipts  of  fluid  milk  products  from 
an  unregulated  supply  plant  that  were 
not  subtracted  pursuant  to  paragraphs 
(a)(2),  (7)(v),  and  (8)(i)  and  (ii)  of  this 
section  and  that  were  not  offset  by 
transfers  or  diversions  of  fluid  milk 
products  to  the  same  unregulated 
supply  plant  from  which  fluid  milk 
products  to  be  allocated  at  this  step 
were  received: 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Qass  II  and  Qass  IH 
combined  pursuant  to  this  subparagraph 
exceed  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  II  and  Class  in 
combined  shall  be  increased  (increasing 
as  necessary  Qass  m  and  then  Class  D 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  by  a  like  amount.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount;  and 

(ii)  Should  the  pounds  of  skim  milk 
to  be  subtracted  from  Qass  I  pursuant 
to  this  subparagraph  exceed  the  pounds 
of  skim  milk  remaining  in  such  class, 
the  pounds  of  skim  milk  in  Qass  I  shall 
be  increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Qass  II  and 
Class  ni  combined  shall  be  decreased  by 
a  like  amoimt  (decreasing  as  necessary 
Class  in  and  then  Class  U).  In  such  case, 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount,  beginning  with  the  nearest 
plant  at  which  Class  I  utilization  is 
available. 

(12)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  the  pounds  of 
skim  milk  in  receipts  of  bulk  fluid  milk 
products  from  another  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subtracted  pursuant  to 
paragraphs  (a)(7)(vi)  and  (8)(iii)  of  this 
section: 

(i)  Subject  to  the  provisions  of 
paragraphs  (a)(12)  (ii),  (iii),  and  (iv)  of 
this  section,  such  subtraction  shall  be 
pro  rata  to  the  pounds  of  skim  milk  in 
Class  I  and  in  Class  n  and  Qass  lU 
combined,  with  the  quantity  prorated  to 
Class  n  and  Class  Ifl  combined  being 


subtracted  first  from  Qass  III  and  then 
from  Qass  U,  with  respect  to  whichever 
of  the  following  quantities  represents 
the  lower  proportion  of  Class  I  milk: 

[a]  The  estimated  utiUzation  of  skim 
milk  of  all  handlers  in  each  class  as 
announced  for  the  month  pursuant  to 
§  1099.45(a);  or 

(b)  The  total  poimds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resuhing  from 
transfers  between  pool  plants  of  the 
handler); 

(ii)  Should  the  proration  pursuant  to 
paragraph  (a)(12)(i)  of  this  section  result 
in  the  total  pounds  of  skim  milk  at  all 
pool  plants  of  the  handler  that  are  to  be 
subtracted  at  this  allocation  step  from 
Class  n  and  Qass  HI  combined 
exceeding  the  pounds  of  skim  milk 
remaining  in  Class  U  and  Qass  lU  at  all 
such  plants,  the  pounds  of  such  excess 
shall  be  subtracted  from  the  pounds  of 
skim  milk  remaining  in  Qass  I  af^er 
such  proration  at  the  pool  plants  at 
which  such  other  source  milk  was 
received; 

(iii)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)  (i)  or  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  Qass  II  and  Class  in  combined  that 
exceeds  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  D  and  Qass  ID 
combined  shall  be  increased  (increasing 
as  necessary  Class  III  and  then  Qass  II 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Qass  I  shall  be 
decreased  by  a  like  amoimt.  In  such 
case,  the  pounds  of  skim  milk  remaining 
in  each  class  at  this  allocation  step  at 
the  handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
Uke  amount;  and 

(iv)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a)(12)  (i)  or  (ii)  of  this  section  result  in 
a  quantity  of  skim  milk  to  be  subtracted 
from  Class  I  that  exceeds  the  pounds  of 
skim  mijk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  Qass  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and  the 
pounds  of  skim  milk  in  Qass  U  and 
Qass  in  combined  shall  be  decreased  by 
a  like  amount  (decreasing  as  necessary 
Class  ni  and  then  Class  n).  In  such  case^ 
the  pounds  of  skim  milk  remaining  in 
each  class  at  this  allocation  step  at  the 
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handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount  beginning  with  the  nearest 
plant  at  which  Class  I  utilization  is 
available: 

(13)  Sobtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  another  pool  plant  according  to  the 
classification  of  such  products  pursuant 
to  §  1099.42(a):  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk, 
subtract  such  excess  from  the  pounds  of 
skim  milk  remaining  in  each  class  in 
series  beginning  widi  Class  m.  Any 
amount  so  subtracted  shall  be  known  as 
"overage"; 

(b)  Butterfat  shall  be  allocated  in 
accordance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (a)  of  this 
section:  and 

(c)  The  quantity  of  producer  milk  in 
each  class  shall  be  the  combined 
pounds  of  skim  milk  and  butterfat 
remaining  in  each  class  after  the 
computations  pursuant  to  paragraph 
(a)(14)  of  this  section  and  the 
corresponding  step  of  paragraph  (b)  of 
this  section. 

S  1099.45    Market  •dminlstrator's  report* 
and  •nnewncamenta  concerning 
dassifieetion. 

The  market  administrator  shall  make 
the  following  reports  and 
announcements  concerning 
classification: 

(a)  Whenever  required  for  the  purpose 
of  allocating  receipts  from  other  order 
plants  pursuant  to  §  1099.44(a)(12)  and 
the  corresponding  step  of  8 1099.44(b), 
estimate  and  publicly  announce  the 
utilization  (to  the  nearest  whole 
percentage)  in  each  class  during  the 
month  of  skim  milk  and  butterfat, 
respectively,  in  producer  milk  of  all 
handlers.  Such  estimate  shall  be  based 
upon  the  most  current  available  data 
and  shall  be  final  for  such  purpose. 

(b)  Report  to  the  market  administrator 
of  the  oiner  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  §  1099.44  on  the 
basis  of  such  report,  and,  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
verification  of  such  report. 

(c)  Furnish  to  each  handler  operating 
a  pool  plant  who  has  shipped  fluid  milk 
products  or  bulk  fluid  cream  products  to 
an  other  order  plant  the  class  to  which 


such  shipments  were  allocated  by  the 
market  administrator  of  the  other  order 
on  the  basis  of  the  report  by  the 
receiving  handler,  and,  as  necessary, 
any  changes  in  such  allocation  arising 
frt>m  the  verification  of  such  report 

(d)  Upon  request,  report,  on  or  before 
the  25th  day  after  the  end  of  each 
month,  to  each  cooperative  association 
described  in  §  1099.86(b)  the  percentage 
of  milk  which  was  caused  to  be 
delivered  by  such  association  or  by  its 
members  and  which  was  used  in  each 
class  by  each  handler  receiving  any 
such  milk.  For  the  purpose  of  this  report 
the  milk  so  received  shall  be  prorated  to 
each  class  in  the  proportion  that  the 
total  receipts  of  milk  from  producers  by 
such  handler  were  used  in  each  class. 

Class  Prices 

f  1099.50    CtaM  price*. 

Subject  to  the  provisions  of  §  1099.52, 
the  class  prices  for  the  month  per 
hundredweight  of  milk  containing  3.5 
percent  butterfat  shall  be  as  follows: 

(a)  Class  I  price.  From  the  effective 
date  hereof  through  April  30, 1988,  and 
thereafter  until  amended,  the  Class  I 
price  shall  be  the  basic  formula  price  for 
the  second  preceding  month  plus  $2.39. 

(b)  Class  II  price.  The  Class  II  price 
shall  be  computed  by  the  Director  of  the 
Dairy  Division  and  transmitted  to  the 
market  administrator  on  or  before  the 
15th  day  of  the  preceding  month.  The 
Class  n  price  shall  be  the  basic  Class  n 
formula  price  computed  pursuant  to 
§  1099.51a  for  the  month  plus  the 
amount  that  the  value  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section  exceeds  the  value  computed 
pursuant  to  paragraph  (b)(2)  of  this 
section,  plus  any  amount  by  which  the 
basic  Class  II  formula  price  for  the 
second  preceding  month,  adjusted 
pursuant  to  paragraphs  (b)(1)  and  (b)(2) 
of  this  section,  was  less  than  the  Class 
III  price  for  the  second  preceding 
month. 

(1)  E)etermine  for  the  most  recent  12- 
month  period  the  simple  average 
(rounded  to  the  nearest  cent)  of  the 
basic  formula  prices  computed  pursuant 
to  §  1099.51  and  add  10  cents;  and 

(2)  Determine  for  the  same  12-month 
B^riod  as  specified  in  paragraph  (b)(1)  of 
this  section  the  simple  average  (rounded 
to  the  nearest  cent)  of  the  basic  Class  n 
formula  prices  computed  pursuant  to 
§  1099.51a. 

(c)  Class  ni  price.  The  Class  III  price 
shall  be  the  basic  formula  price  for  the 
month. 

§  1 099.51    Basic  formula  price. 

The  basic  formula  price  shall  be  the 
average  price  per  hxmdrodweight  for 
manufacturing  grade  milk,  f.o.b.  plants 


in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month,  adjusted  to  a  3.5  percent  butter- 
Cat  basis  and  rounded  to  the  nearest 
cent.  For  such  adjustment,  the  butterfat 
differential  pursuant  to  §  1099.74  shall 
be  used. 

I1099.51*    Baelc  Clae*  R  formui*  prio*. 

The  basic  Class  U  formula  price  for 
the  month  shall  be  the  basic  formula 
price  determined  pursuant  to  $  1099.51 
for  the  second  preceding  month  plus  or 
minus  the  amount  computed  pursuant 
to  paragraphs  (a)  through  (d)  of  this 
section: 

(a)  The  gross  values  per 
hundredweight  of  milk  used  to    ' 
manufacture  cheddar  cheese  and  butter- 
nonCat  dry  milk  shall  be  computed, 
using  price  data  determined  pursuant  to 
§  1099.20  and  yield  factors  in  effect 
under  the  Diary  Price  Support  Program 
authorized  by  the  Agricmtural  Act  of 
1949,  as  amended,  for  the  first  15  days 
of  the  preceding  month  and,  separately, 
for  the  first  15  days  of  the  second 
preceding  month  as  follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  cheddar  cheese  shall  be  the 
sum  of  the  following  computations: 

(i)  Multiply  the  cheddar  cheese  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese; 

(lij  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  determining  the 
butterfat  comp)onent  of  the  whey  value 
in  the  cheese  price  computation;  and 

(iii)  Subtract  bom  the  edible  whey 
price  the  processing  cost  \ised  under  the 
Price  Support  Program  for  edible  whey 
and  multiply  any  positive  difference  by 
the  yield  factor  under  the  Price  Support 
Prooam  for  edible  whey. 

(2)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk 
shall  be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  butter;  and 

(li)  Multiply  the  nonfat  dry  milk  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk. 

(bj  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufacture  cheddar 
cheese  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  for 
the  first  15  days  of  the  preceding  month 
exceed  or  are  less  than  the  respective 
gross  values  for  the  first  15  days  of  the 
second  preceding  month. 

(c)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (b)  of 
this  section  by  determining  the  relative 
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proporUoD  that  the  data  included  in 
each  of  the  following  subpangraplia  is 
of  the  total  of  tha  data  repraoentad  in 
paragraphs  (c)  (1)  and  (2)  of  this  aection: 

(1)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Economics  and  Statistics  Service 
of  the  Department  far  the  third 
preceding  month,  and  divide  by  the 
yield  factor  used  under  the  Pries 
Su;^x>rt  Program  far  cbeddar  cheese  to 
detwrnine  the  quantity  of  milk  used  in 
the  production  of  American  cheddar 
cheese;  and 

(2)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisomsin,  as  reported  by  the 
EcfMiomics  and  Statistics  Service  of  the 
Department  for  the  third  preceding 
month,  and  divide  by  the  yield  factor 
used  under  the  Price  Support  Program 
for  nonfat  dry  milk  to  determine  the 
quantity  of  milk  used  in  the  production 
of  butter-nonfat  dry  milk. 

NalK  The  ctHnputation  of  the  basic  dam 
II  fonnuia  price  is  affected  by  a 
detennination  docunwDt  ptublisbed  on 
September  6,  1984,  49  FR  35078. 

(d)  Compute  a  weighted  average  of  the 
changes  in  groas  vahMS  per 
hunt^edweight  of  milk  determined 
pursuant  to  paragraph  (b)  of  this  sectioi 
in  accordance  with  the  relative 
proportions  of  milk  determined 
pursuant  to  paragraph  (c)  of  this  secticm. 

S1099.52    Plant  locattonadtustroenta  for 
handtors. 

(a)  For  milk  received  from  producers 
at  a  plant  located  outside  the  State  of 
Kentucky  and  north  of  an  east-west  line 
running  through  the  southern  boundary 
of  the  State  of  Kentucky  and  more  than 
40  miles  by  shortest  highway  distance 
as  measured  by  the  market 
administrator,  from  the  nearest  County 
Courthouse  in  any  of  the  counties 
included  in  the  marketing  area  and 
disposed  of  as  Class  I  milk  or  assigned 
Class  I  location  adjustment  credit 
pursuant  to  paragraph  (b)  of  this  section, 
the  price  computed  pursuant  to 

§  1099.50(3)  shall  be  reduced  by  12.5 
cents,  plus  2.5  cents  for  each  10  miles 
or  fraction  thereof  that  such  distance 
exceeds  50  miles. 

(b)  For  purposes  of  calculating  such 
adjustment,  transfers  between  pool 
plants  shall  be  assigned  Class  I 
disposition  at  the  transferee-plant,  in 
excess  of  the  sum  of  95  percent  of  the 
receipts  at  such  plant  from  producers 
and  handlers  described  in  §  1099.9(c). 
and  the  volume  assigned  as  Class  I  to 
receipts  from  other  order  plants  (and 
unregulated  supply  plants)  such 
assignment  to  be  made  first  to 
transferor-plants  at  which  no  location 


adjustment  credil  ia  applicable  and  then 
in  sequence  beginning  with  the  plant  at 
which  the  least  location  adjustment 
would  apply. 

(c)  The  Clasa  I  price  applicable  to 
other  source  milk  shall  be  adjusted  at 
the  rates  set  forth  in  paragraph  (a)  of  this 
section,  except  that  the  adjiMted  Class  I 
price  shall  not  be  leas  than  the  Clasa  ID 
price. 


§1099.53    Anoowncament  of  dtut  pricea. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  Class  in  price 
for  the  preceding  month,  and  on  or 
before  the  15th  day  of  each  mcmth  the 
Class  n  price  for  the  following  month 
computed  pursuant  to  §  1099.50(b]. 

Uniform  Price 

11099.60    Handter'a  value  o(  milk  tor 
computing  uniform  price. 

For  the  purpose  of  computing  the 
imiform  price,  the  market  administrator 
shall  determine  for  each  month  the 
value  of  milk  of  each  handler  with 
respect  to  each  of  his  pool  plants  and  of 
each  handier  described  in  §  1099.9  (b) 
and  (c)  as  follows: 

(a)  Multiply  the  pounds  of  producer 
milk  in  each  class  as  determined 
pursuant  to  §  1099.44  by  the  applicable 
class  prices  and  add  the  resulting 
amounts; 

(b)  Add  the  amounts  obtained  from 
multiplying  the  pounds  of  overage 
subtracted  from  each  class  pursuant  to 
§  1099.44(a)(14)  and  the  C(»responding 
step  of  §  1099.4r4(b)  by  the  respective 
class  prices,  as  adjusted  by  the  butterCat 
differential  specified  in  §  1099.74.  that 
are  applicable  at  the  location  of  the  pool 
plant; 

(c)  Add  the  amount  obtained  from 
multiplying  the  diffierence  between  the 
Class  III  price  for  the  preceding  month 
and  the  Class  I  price  applicable  at  the 
location  of  the  pool  plant  or  the  Class 
II  price,  as  the  case  may  be,  for  the 
current  month  by  the  hundredweight  of 
skim  milk  and  butterfat  subtracted  from 
Class  I  and  Class  II  pursuant  to 

§  1099.44(a)(9)  and  the  corresponding 
stepof§109g.44(b); 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  in  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  §  1099.44(a)(7)  (i)  throu^ 
(iv)  and  the  corresponding  step  of 

§  1099.44(b),  excluding  receipts  of  bulk 
fluid  cream  products  from  another  order 
plant; 

(e)  Add  the  amount  obtained  frtnn 
multiplying  the  difference  betvreen  the 


Clasa  I  price  applicable  at  the  location 
of  the  tranafanr-plant  and  the  Clasa  m 
price  by  the  hundredweight  of  skim 
milk  and  buttarlat  subtracted  from  Class 
I  pursuant  to  §  1099.44(a)(7)  (v)  and  (vi) 
and  the  coneaponding  step  at 
§1099.440));  and 

(f)  Add  the  amount  obtained  from 
mtihiplyiiig  the  Class  I  price  a{^Iicable 
at  the  location  of  the  nearest 
unregulated  supply  plants  from  wdilch 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfet 
subtracted  from  Class  I  pursuant  to 

§  1099.44(a)(ll)  and  the  ccnrresponding 
step  erf  $  109a 44(b),  excluding  such 
skim  milk  and  buttwfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  sldm  milk 
or  butterfat  disposed  of  to  sadi  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  QasS  I  milk  and  is  not  used 
as  an  ofbet  for  any  other  paymmt 
obligation  under  any  order. 

(g)  With  respect  to  milk  marketed  on 
and  after  the  effective  date  hereof, 
through  February  1985,  subtract  the 
amount  obtained  by  multiplying  the 
pounds  of  bulk  fluid  milk  products  that 
were  transferred  to  the  handler's  pool 
plant  from  another  order  plant  and 
allocated  to  Class  I  milk,  by  a  rate  equal 
to  3.3  cents  per  hundredweight  for  each 
10  miles  or  fraction  thereof,  less  any 
difference  (positive  only)  betwem  the 
Class  I  differential  applicable  at  the 
receiving  plant  less  the  Class  I 
differential  applicable  at  the  shipping 
plant. 

f  1099.61    Computation  of  uniform  price 
(inducing  weigiitsd  average  price). 

For  each  month,  the  market 
administrator  shall  compute  the 
uniform  price  per  hundredweight  <^ 
milk  of  3.5  percent  butterfat  content, 
f.o.b.  market,  received  from  producers 
as  follows: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  §  1099.60  for  all 
handlers  who  filed  the  reports 
prescribed  by  §  1099.30  for  the  month 
and  who  made  the  payments  pursuant 
to  §§  1099.71  and  1099.73  for  the 
preceding  month; 

(b)  Add  an  amount  equivalent  to  the 
sum  of  the  net  deductions  (reductions 
less  increases)  for  location  adjustments 
to  be  made  from  producer  payments 
pursuant  to  §1099.75; 

(c)  Add  an  amount  equivalent  to  one- 
half  the  unobligated  balance  in  the 
producor-settlement  fund; 

(d)  Divide  the  resulting  amoimt  by  the 
sum  of  the  following  for  all  handlers 
included  in  these  computations: 
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(1)  The  total  hundredweight  of 
producer  milk;  and 

(2)  The  total  hundredweight  for  which 
a  value  is  computed  pursuant  to 

§  1099.60(0: 

(e)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  amoimt 
computed  pursuant  to  paragraph  (d)  of 
this  section.  The  resulting  figure  shall 
be  the  "weighted  average  price,"  and, 
the  "uniform  price"  for  milk  received 
from  producers. 

i  1099.62    AnnouncaiTMnt  of  unHonn  priet 
and  buttarfat  diffar«ntial. 

The  market  administrator  shall 
announce  publicly  on  or  before: 

(a)  The  fifth  day  after  the  end  of  each 
month  the  butterfat  differential  for  such 
month;  and 

(b)  The  10th  day  after  the  end  of  each 
month  the  xmiform  price  for  sucW 
month. 

Pajrments  for  Milk 

{1099.70    Produc8r-*«tti«flwnt  fund. 

The  market  administrator  shall 
establish  and  maintain  a  separate  fund, 
known  as  the  "producer-settlement 
fund",  which  shall  function  as  follows: 

(a)  All  pajrments  made  by  handlers, 
pursuant  to  §§  1099.71  1099.76,  and 
1099.77  shall  be  deposited  in  this  fund, 
and  all  payments  made  piu^uant  to 
§§  1099.72  and  1099.77  shall  be  made 
from  this  fund:  Provided,  That 
payments  due  to  any  handler  shall  be 
o^et  by  payments  due  from  such 
handler. 

S  1099.71    PayiTMnts  to  th«  producer- 
setUanwnt  fund. 

(a)  On  or  before  the  12th  day  after  the 
end  of  the  month,  each  handler  shall 
pay  to  the  market  administrator  the 
amount,  if  any,  by  which  the  amount 
specified  in  paragraph  (a)(1)  of  this 
section  exceeds  the  amount  specified  in 
paragraph  (a)(2)  of  this  section: 

(1)  The  total  value  of  milk  of  the 
handler  for  such  month  as  determined 
pursuant  to  §  1099.60. 

(2)  The  sum  of: 

(i)  The  value  at  the  uniform  price,  as 
adjusted  pursuant  to  §  1099.75,  of  such 
handler's  receipts  of  producer  milk;  and 

(ii)  The  value  at  the  weighted  average 
price  appUcable  at  the  location  of  the 
plant  from  which  received  of  other 
source  milk  for  which  a  value  is 
computed  pursuant  to  §  1099.60(f). 

(b)  On  or  before  the  25th  day  after  the 
end  of  the  month  each  person  who 
operated  an  other  order  plant  that  was 
regulated  during  such  month  imder  an 
Older  providing  for  individual-handler 
pooling  shall  pay  to  the  market 
administrator  an  amount  computed  as 
follows: 


(1)  Determine  the  quantity  of 
reconstituted  skim  tcdlk  in  filled  milk  in 
route  disposition  from  such  plant  in  the 
marketing  area  which  was  allocated  to 
Qass  I  at  such  plant.  If  there  is  such 
route  disposition  from  such  plant  in 
marketing  areas  regulated  by  two  or 
more  marketwide  pool  orders,  the 
reconstituted  skim  milk  allocated  to 
Class  I  shall  be  prorated  to  each  order 
according  to  such  route  disposition  in 
each  marketing  area;  and 

(2)  Compute  the  value  of  the 
reconstituted  skim  milk  assigned  in 
paragraph  (b)(1)  of  this  section  to  route 
disposition  in  this  marketing  area  by 
multiplying  the  quantity  of  such  skim 
milk  by  the  difference  between  the  Class 
I  price  under  this  part  that  is  applicable 
at  the  location  of  die  other  order  plant 
(but  not  to  be  less  than  the  Class  III 
price)  and  the  Class  ni  price. 

11099.72  Paymants  from  the  produc«r- 
MtUwnant  fund. 

On  or  before  the  13th  day  after  the 
end  of  each  month  the  market 
administrator  shall  pay  to  each  handler 
the  amoimt,  if  any,  by  which  the 
amount  computed  pursuant  to 
§  1099.71(a)(2)  exceeds  the  amount 
computed  pursuant  to  §  1099.71(a)(1).  If 
at  such  time  the  balance  in  the 
producer-settlement  fund  is  insufficient 
to  make  all  payments  pursuant  to  this 
section,  the  market  administrator  shall 
reduce  uniformly  such  payments  and 
shall  complete  such  payments  as  soon 
as  the  appropriate  funds  are  available. 

11099.73  Payments  to  producers  and  to 
cooparattva  aaaoclationa. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  each  handler 
operating  a  pool  plant  shall  make 
payment  to  each  producer  from  whom 
milk  is  received  during  the  month  as 
follows: 

(1)  On  or  before  the  last  day  of  each 
month  to  each  such  producer  who  did 
not  discontinue  shipping  milk  to  such 
handler  before  the  25th  day  of  the 
month,  an  amount  equal  to  not  less  than 
the  Class  III  price  for  the  preceding 
month  multiplied  by  the  hundredweight 
of  milk  received  from  such  producer 
during  the  first  15  days  of  the  month, 
less  proper  deductions  authorized  by 
such  producer  to  be  made  from 
payments  due  pursuant  to  this 
subparagraph: 

(2)  On  or  before  the  17th  day  of  the 
follovnng  month,  an  amount  equal  to 
not  less  man  the  uniform  price,  as 
adjusted  pursuant  to  §§  1099.74  and 
1099.75,  multipUed  by  the 
hundredweight  of  milk  received  fiom 
such  producer  during  the  month, 
subject  to  the  followdng  adjustments:  (i) 
Less  payments  made  to  such  producer 


pursuant  to  paragraph  (a)(1)  of  this 
section,  (ii)  less  deductions  for 
marketing  services  made  pursuant  to 
§  1099.86,  (iii)  plus  or  minus 
adjustments  for  errors  made  in  previous 

f>ayments  made  to  such  producer,  and 
iv)  less  proper  deductions  authorized 
in  writing  by  such  producer:  Provided, 
That  if  by  such  date  such  handler  has 
not  received  full  payment  pursuant  to 
§  1099.72  from  the  market  administrator 
for  such  month,  he  may  reduce  pro  rata 
his  payments  to  producers  by  not  more 
than  the  amount  of  such  underpayment 
Payments  to  producers  shall  be 
completed  thereafter  not  later  than  the 
date  for  making  payments  pursuant  to 
this  paraeraph  next  following  after  the 
receipt  of  the  balance  due  from  the 
market  administrator: 

(b)  In  the  case  of  a  Cooperative 
association  qualified  pursuant  to 
§  1099.18  which  has  so  requested  any 
handler  in  writing,  such  handler  shall 
on  or  before  the  third  day  prior  to  the 
date  on  which  payments  are  due 
individual  producers  pursuant  to 
paragraph  (a)  of  this  section  pay  the 
coop>erative  association  for  milk 
received  during  the  month  from  the 
producer  members  of  such  association 
an  amount  equal  to  not  less  than  the 
amount  due  such  producer  members 
pursuant  to  paragraph  (a)  of  this  section: 
Provided,  That  the  proper  deductions 
referred  to  in  paragraphs  (a)(1)  and 
(2)(iv)  of  this  section  shall  be  valid  in 
the  case  of  cooperative  members  only  if 
authorized  in  writing  by  such 
cooperative; 

(cj  Each  handler  shall  also  make 
payment  to  a  cooperative  association 
delivering  milk  to  such  handler 
pursuant  to  §  1099.9(c)  for  milk  so 
delivered  as  follows: 

(1)  On  or  before  the  25th  day  of  the 
month  an  amount  equal  to  not  less  than 
the  Class  III  price  for  the  preceding 
month  multipUed  by  the  hundredweight 
of  milk  so  received  from  such 
cooperative  association  during  the  first 
15  days  of  the  month,  less  proper 
deductions  authorized  in  writing  by  the 
cooperative  association; 

(2)  On  or  before  the  14th  day  of  the 
following  month  not  less  than  the 
imiform  price,  as  adjusted  pursuant  to 
§§  1099.74  and  1099.75,  multiplied  by 
the  hundredweight  of  milk  so  received 
from  the  cooperative  association  during 
the  month,  subject  to  the  following 
adjustments:  (i)  Less  payments  made  to 
such  cooperative  association  pursuant 
to  paragraph  (c)(1)  of  this  section,  and 
(ii)  Less  proper  deductions  authorized 
in  writing  by  such  cooperative 
association:  Provided,  That  if  by  such 
date  the  handler  has  not  received  full 
payment  pursuant  to  §  1099.72  from  the 
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market  administrator  for  such  month,  ha 
may  reduce  pro  rata  his  payments  on 
such  milk  as  in  the  case  of  payments  to 
producers  pursuant  to  paragraph  (a)  of 
this  section,  and  pajrments  hereunder 
shall  be  compietod  not  later  than  the 
date  for  making  payments  pursuant  to 
this  subparagra(^  next  followring  the 
receipt  of  the  balance  due  from  the 
market  administrator; 

(d)  On  or  before  the  14th  day  of  the 
following  month  eech  handler  shall  pay 
to  a  cooperative  associatiaa,  with 
respect  to  such  milk  as  was  received 
from  the  associatian  in  its  capacity  as  a 
handler  operating  a  pool  plant  during 
the  month  not  less  than  the  value  of 
such  milk  at  the  class  prices,  as  adjusted 
by  the  hutter&t  differential  specified  In 
§  1099.74.  that  are  applicable  at  the 
location  of  the  handler's  pool  plant;  and 

(e)  Each  handler  who  receives 
producer  milk  for  which  payment  is  to 
be  made  to  a  cooperative  association 
pursuant  to  paragraph  (b)  of  this  section 
shall  report  to  such  cooperative 
association  with  respect  to  each  such 
producer  as  follows: 

(1)  On  or  before  the  28th  day  of  the 
month,  the  total  pounds  of  milk 
received  during  the  first  15  days  of  such 
month;  and 

(2)  On  or  before  the  7th  day  of  the 
following  month  (i)  the  pounds  of  milk 
received  each  day  and  the  total  for  the 
month  together  with  the  butterfat 
C(Mitent  of  such  milk,  (ii]  the  amount  or 
rate  and  nature  of  any  deductions,  and 
(iii)  the  amount  and  nature  of  payments 
due  pursuant  to  §  1099.77. 

§1099.74    Butleffot  diflef eiitial. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat.  the  uniform  price 
shall  he  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.138  times  the  butter  price  less  0.0028 
times  the  average  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk.  f.oJ>.  plants 
in  Minnesota  and  Wisccmsin,  as 
reported  by  the  Department  for  the 
month.  The  buttw  price  means  the 
simple  average  for  the  month  of  the 
daily  prices  per  pound  of  Grade  A  (92- 
score)  butter.  The  prices  used  shall  be 
those  of  the  Chicago  Mercantile 
Exchange  as  reported  and  published 
weekly  by  the  Dairy  Division, 
Agricultural  Marketing  Service.  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division,  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  following 
day  imti)  the  next  price  is  reported. 


11099.75    Planllocatioii 


for 


(a)  The  unifbim  price  far  producer 
milk  shall  be  raduoed  according  to  the 
locaticm  of  the  plant  at  which  the  milk 
was  physically  received,  at  the  rate  set 
forth  in  §  1099.52;  and 

(b)  For  purposes  of  computations 
pursuant  to  §§  1099.71  and  1099.72  the 
weighted  average  price  shall  be  adjusted 
at  the  rates  set  forth  in  §  1099.52 
applicable  at  the  location  of  the  nonpool 
plant  from  which  the  milk  was  received, 
except  that  the  adjusted  weighted 
average  price  shall  not  be  less  than  the 
Class  in  prica 

f  1090.76    Payment*  by  handler  operating 
a  partiaUy  regulated  distributing  ptent 

Each  handler  who  operates  a  partially 
regulated  distributing  plant  shall  pay  on 
or  before  the  25th  day  after  the  end  of 
the  month  to  the  market  administrator 
for  the  producer-settlement  fund  the 
amount  computed  pursuant  to 
paragraph  (a)  of  this  section.  If  the 
handler  submits  pursuant  to 
§§  10g9.30(b)  and  1099.31(b)  the 
information  necessary  for  making  the 
computations,  such  handler  may  elect  to 
pay  in  lieu  of  such  payment  the  amount 
computed  pursuant  to  paragraph  (b)  of 
this  section: 

(a)  The  payment  under  this  paragraph 
shall  be  the  amount  resulting  from  the 
following  computations: 

(1)  Determine  the  pounds  of  route 
disposition  in  the  marketing  area  from 
the  partially  regulated  distributing 
plant; 

(2)  Subtract  the  pounds  of  fluid  milk 
products  received  at  the  partially 
regulated  distributing  plant: 

(i)  As  Class  I  milk  from  pool  plants 
and  other  order  plants,  except  that 
subtracted  under  a  similar  provision  of 
another  Federal  milk  order;  and 

(ii)  From  another  nonpool  plant  that 
is  not  an  other  order  plant  to  the  extent 
that  an  equivalent  amount  of  fluid  milk 
products  disposed  of  to  such  nonpool 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(3)  Subtract  the  pounds  of 
reconstituted  skim  milk  in  route 
disposition  in  the  marketing  area  from 
the  partially  regulated  distributing 
plant; 

(4)  Multiply  the  remaining  pounds  by 
the  difference  between  the  Class  1  price 
and  the  weighted  average  price,  berth 
prices  to  be  applicable  at  the  location  of 
the  partially  r^ulated  distributing  plant 
(but  not  to  be  less  than  the  Class  m 
price);  and 


(5)  Add  tfafS  amount  obtained  from 
multiplying  the  pounds  of  reoonsMuted 
skim  milk  qtedned  in  paragraph  (aX3) 
of  this  section  by  the  difference  between 
the  Class  I  price  applicable  at  the 
location  of  the  pertially  regulated 
distribxiting  plant  (but  not  to  be  fees 
than  the  Class  in  {Mice)  and  the  Class  ID 
price. 

(b)  The  pa3rment  under  this  paragraph 
shall  be  the  amoimt  resulting  from  the 
following  computations: 

(1)  Determine  the  value  that  would 
have  been  computed  pursuant  to 
§  1099.60  for  the  partially  regulated 
distributing  plant  if  the  plant  had  been 
a  pool  plant,  subject  to  the  following 
modifications: 

(i)  Fluid  milk  products  and  bulk  fluid 
cream  products  received  at  the  partially 
regulated  distributing  plant  from  a  pool 
plant  or  an  other  order  plant  shall  be 
allocated  at  the  partially  regulated 
distributing  plant  to  the  same  class  in 
which  such  products  were  classified  at 
the  fully  regulated  plant; 

(ii)  Fluid  milk  products  and  bulk  fhiid 
cream  products  transferred  from  the 
partially  regulated  distributing  plant  to 
a  pool  plant  or  an  other  order  plant  shall 
be  classified  at  the  partially  regulated 
distributing  plant  in  the  class  to  which 
allocated  at  tne  fully  regulated  plant 
Such  transfers  shall  be  allocated  to  the 
extent  possible  to  those  receipts  at  tbo 
partially  regulated  distributing  plant 
from  pool  plants  and  other  order  plants 
that  are  classified  in  the  corresponding 
class  pursuant  to  paragraph  (b)(lKi)  of 
this  section.  Any  such  transfers 
remaining  after  the  above  allocation 
which  are  classified  in  Class  I  and  far 
which  a  value  is  computed  for  the 
handler  operating  the  partially  regulated 
distributing  plant  pursuant  to  $  1099.60 
shall  be  priced  at  the  uniform  price  (or 
at  the  weighted  average  price  if  such  is 
provided)  of  the  respective  order 
regulating  the  handling  of  milk  «t  the 
transferee-plant,  with  such  imifionn 
price  adjusted  to  the  location  of  the 
nonpool  plant  (but  not  to  be  less  than 
the  lowest  class  price  of  the  respective 
order),  except  that  transfers  of 
reconstituted  skim  milk  in  filled  milk 
shall  be  priced  at  the  lowest  class  price 
of  the  respective  order;  and 

(iii)  If  tne  operator  of  the  partially 
regulated  distributing  plant  so  requests, 
the  value  of  milk  determined  pursxiant 
to  §  1099.60  for  such  handler  shall 
include,  in  lieu  of  the  value  of  other 
source  milk  specified  in  $  1099.60(f)  less 
the  value  of  such  other  source  milk 
specified  in  §1099.71  (a)(2)(ii),  a  value 
of  milk  determined  pursuant  to 
§  1099.60  for  each  nonpool  plant  that  is 
not  an  other  order  plant  which  serves  as 
a  supply  plant  for  such  partially 
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regiilatad  digtribv^kig  plant  by  waakixtg 
shipments  to  the  paitially  o^gulated 
disthhuling  plant  durixig  the  aionlh 
equivaJent  to  the  raquinments  of 
§  I0gg.7(b),  subject  to  the  foUowii^ 
conditiQQ&: 

[a]  The  opBrator  of  &e  partially 
regulated  distributing  plant  submits 
with  his  reports  filed  pursuant  to 
§§  1099.30(b)  and  1099.310))  similar 
reports  Ita  each  such  AonpocH  supply 
plant; 

lb)  The  operator  of  such  joonpool 
supply  (Jant  maintains  books  and 
records  showing  the  utilization  of  all 
skim  milk  and  butteriat  received  at  such 
plant  which  are  made  available  if 
requested  by  the  market  administrator 
for  verification  purposes;  and 

[c]  The  value  of  milk  determined 
pursuant  to  §  1099.60  for  such  noopool 
supply  plant  shall  be  determiaed  in  the 
same  manner  prescribed  for  computing 
the  obligation  of  such  partially  regulated 
distribuliflgplanl;  and 

(2)  From  the  partially  regulated 
distributing  plant's  value  of  milk 
computed  pursuant  to  paragraph  (bj(l) 
of  this  section,  subtract: 

(i)  The  gross  payments  by  the  operator 
of  such  partially  regulated  distriluiting 
plant,  adjusted  to  a  3.5  percent  butterfat 
basis  by  the  buttarfiat  differential 
specified  in  §  1099.74,  for  milk  received 
at  the  plant  during  the  month  that 
would  have  been  producer  milk  if  the 
plant  had  been  fully  regulated; 

(ii)  If  paragraph  (b)(lj(iiii  of  this 
section  applies,  the  gross  payments  by 
the  operator  of  such  nonpool  supply 
plant,  adjusted  to  a  3.5  percent  butterfat 
basis  by  the  butterfat  differential 
specified  in  ^  1099.74,  for  milk  received 
at  the  plant  during  the  ntonth  that 
would  hav«  been  p«ducer  milk  if  the 
plant  had  been  hilly  regulated;  and 

(iiij  The  peynaents  by  the  operator  of 
the  partially  regulated  distributing  plant 
to  the  producer-settlement  fund  of 
another  order  under  which  such  plant  is 
also  a  partially  regulated  distributing 
plant  and  like  payments  by  the  operator 
of  ihe  nonpool  supply  plant  if  para^^h 
(b)(lKtii)  of  this  section  appHes. 

§1089.77    AdiustmM)t«f«ooeunta. 

Whenever  verafic^on  by  the  market 
administrator  of  payments  by  any 
handler  discloses  errors  made  in 
payments  to  the  producer-settlement 
fund,  the  market  administrator  shall 
promptly  bill  such  handler  for  any 
unpaid  amount  and  such  handlbi  shall, 
within  IS  days,  make  payment  to  the 
market  admini0tnr(or  of  Ae  amount  so 
billed.  Whenever  verification  discloses 
thai  pajfment  is  due  from  the  market 
administrator  to  any  handler,  the  market 
administrator  dull,  wtthln  15  days. 


make  such  juymont  to  such  han<Uer. 
Whenever  venfioatioa  by  the  maskat 
admiiiistiator  of  the  peymeat  by  a 
haodin-  to  any  pcoduoar  «r  cooperay  ve 
association  for  milk  recsived  by  such 
handler  c^sdosas  peymaut  of  less  than 
is  nequired  by  §  1099.73,  the  byndlw 
shall  m^Le  up  the  diBereace  of  such 
payment  not  later  than  the  next  time  for 
maJung  payments  as  set  forth  in  the 
provisioQS  ralatiog  to  peyments  which 
were  in  error. 

Administrative  Auessnient  and 
MarkettBg  Senrke  Dedttctimi 

S1098JS    AeMMmanl  for  order 

adminiatrelion. 

As  his  pro  rata  share  of  the  expema 
of  administration  of  the  order,  eadi 
handler  shall  pay  to  the  market 
admioistratar  on  or  before  the  15th  day 
afier  the  end  of  ihe  month  five  cents  per 
hundredweight,  or  such  lesser  amount 
as  the  Secretary  may  prescribe,  with 
respect  to: 

(a)  Producer  milk  (indudiqg  such 
handler's  own  production)  and  milk 
received  from  a  handle  described  in 
§  1099.9(c); 

(b)  Other  source  milk  allocated  to 
Class  I  pursuant  to  §  1099.44(a)  (7)  and 
(11)  and  the  corresponding  steps  of 

§  1099, 44(b),  except  such  other  source 
milk  Ihdt  isaxdudad  torn  the 
computatioBS  pursuant  to  $  lO99;60  (d) 
and (D; and 

(c)  Route  disposition  in  the  marketing 
area  from  a  panial.'y  regulated 
distributing  plant  that  exceeds  the  skiin 
nulk  and  butterfat  si^itracted  pursuuit 
to  §  1099.76(a)(2). 


91099.86 
aorvices. 


Deduction  for  marketing 


(a)  Deductions  for  marketing  services. 
Except  as  set  forth  in  paragraph  (b)  of 
this  section,  each  handler  in  making 
payments  to  producers  pursuant  to 

§  1099,73  %viQi  respect  to  milk  received 
from  producers  (excluding  such 
handler's  own  farm  production),  shall 
deduct  6  cents  per  hundredweight,  or 
such  lesser  amount  as  the  Secretary  may 
prescribe;  and.  on  or  before  the  20ih  day 
aher  the  end  of  the  month,  shall  pay 
such  deductions  to  the  market 
administrator.  Such  moneys  ^lall  be 
expended  by  the  market  administrator 
to  verify  weights,  samples,  and  tests  of 
the  milk  of  such  producers  and  to 
provide  such  producers  with  market 
information.  Such  services  shall  be 
perfonaed  in  whole  or  in  part  bj  th« 
maik«t  administrator  or  by  an  agmit 
en^ged  by  and  napoasible  to  him. 

(b)  Cooperatiwe  associations.  In  the 
case  of  producers  who  are  members  of 
a  cooperative  association,,  which  the 
Secretary  has  determined  is  actually 


perlM^uflg  th«  sarvioBB  aat  forth  hi 
paragraph  it)  of  this  section  and  which 
is  not  reccavii^  payment  for  its 
producer  members,  each  handler  shall 
make,  in  heu  ai  the  deductions 
specified  in  paragraph  (a)  of  this 
section,  such  deductions  from  the 
peyments  to  be  made  to  such  prodiscan 
pursuant  to  §  1099.73(b)  as  nuy  he 
authorized  by  the  membership 
agreement  or  marketing  contract 
between  such  cooperative  associaHon 
and  such  producers,  and  on  or  before 
the  20th  day  after  the  end  of  each 
month,  pay  over  such  deductions  to  the 
association  rendering  such  services. 

Otted-  January  H.  190a. 

)oAiiaE.Siyih. 

Assistata  SectBtary,  Madmbagamihmfmctkut 
Setvioet. 

[FR  Doc  93-1755  Filed  a-t-93;  AAi  am] 


DEFARTMEMT  OF  TflANSrORTATlON 
Fadsol  Aviation  Administration 

14  CFR  Part  39 

[Docket  Na  tt-NM-ISS-AO;  AiniL  )»- 
»478;AD9»-«1-«4| 

AirworthineM  Olractivaa;  Atrbna 
IrHlustria  Modal  A300  B2,  B4-4M,  and 
B4-200  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

StJMMARV:  "Hiis  amendment  adopts  a 
new  airworthiness  directive  (ADJ. 
applicable  to  certain  Airbus  Industrie 
Model  A300  series  airplanes,  that 
requires  supplemental  structural 
inspections  to  detect  fatigue  cracking, 
and  repair  or  replacement,  if  necaasary; 
or  the  installation  of  specific 
modifications.  This  amendnwnt  is 
prompted  by  a  structural  reevaluation, 
which  identified  certain  significant 
stnictxval  components  to  inspect  for 
fatigue  cracks  as  these  airplanes 
approach  and  exceed  the  manufacturar's 
original  fatigue  design  life  goal.  The 
actions  spewed  by  this  AD  are 
intended  to  prevent  reduced  structural 
integrity  of  these  airplanes. 

DATES:  March  9. 1993. 

The  incorporation  by  rafarence  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  P^rartnr 
of  the  Fedecal  Register  as  of  March  8, 
1993. 

ADDRESSES:  The  smvice  inforniatinn 

referenced  in  this  AD  may  be  obtained 
bom  Ahbus  Industrie,  Aiibus  Support 
Division,  Aveaaua  Didier  Daunt.  31700 
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Blagnac,  Franca.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  bocket. 
1601  Land  Avenue.  SW..  Renton. 
Washington:  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  MFOMIATION  CONTACT:  Mr. 
Greg  Holt.  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  9805S-4056:  telephone 
(206)  227-2140:  fax  (206)  227-1320. 
SUPPI^MENTARY  MF0RMAT10N:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Airbus  Industrie 
Model  A300  series  airplanes  was 
published  in  the  Federal  Register  on 
May  28. 1992  (57  FR  22443).  That  action 
proposed  to  require  supplemental 
structural  inspections  to  detect  fatigue 
cracking,  and  repair  or  replacement,  if 
necessary:  or  the  installation  of  specific 
modiHcations. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

One  commenter,  Airbus  Industrie, 
requests  that  the  applicability  of  the  AD 
be  revised  to  include  Model  A300  C4 
and  A300  F4  series  airplanes.  The 
commenter  provides  no  justification  for 
this  request.  The  FAA  does  not  concur. 
The  FAA  has  not  issued  type  certiHcates 
for  Model  A300  C4  or  A300  F4  series 
airplanes.  The  FAA  cannot  issue  AD's 
applicable  to  airplane  models  for  which 
U.S.  type  certificates  have  not  been 
issued. 

Airbus  Industrie  also  requests  that  the 
risk  ratios  identified  in  paragraphs  (d) 
and  (e)  of  the  proposed  rule  not  be 
identified  as  percents.  The  commenter 
suggests  that  these  sentences  be  revised 
to  read,  "•  *   •  a  certain  value  of  "Risk 
Ratio'  (RR)  equal  to  100,"  rather  than 
the  proposed  phrasing,  which  reads, 
"*  •  *  a  certain  value  of  'Risk  Ratio' 
(RR)  equal  to  100  percent  •  *  •"The 
FAA  concurs  with  the  commenter's 
suggestion,  since  the  revised  phrasing  is 
more  accurate.  The  final  rule  has  been 
revised  accordingly. 

One  commenter  requests  that  the 
reporting  requirements  specified  in  the 
proposed  rule  be  extended.  The 
commenter  notes  that  the  proposed  AD 
would  require  reporting  requirements 
that  correspond  with  those  specified  in 
chapters  S  and  7  of  the  Airbus  Industrie 


A300  Supplemental  Structural 
Inspection  Docimient  (SSID).  The 
commenter  asks  that  the  FAA  reauire 
submittal  of  reports  of  initial  findings 
within  7  days  and  complete  reports  of 
inspection  results  on  a  quarterly  basis. 
The  commenter  justifies  this  request  by 
noting  that  its  program  administration  is 
not  available  at  night  or  on  weekends; 
consequently,  the  reporting  requirement 
in  the  prop<Med  AD  does  not  allow 
sufficient  time  to  prepare  and  submit  a 
report. 

The  FAA  concurs  partially.  The 
reporting  requirements  of  chaptera  5 
and  7  of  the  SSID  apply  only  to  those 
airplanes  selected  for  the  Fleet  Leader 
Program  (FLP).  The  level  of  safety  of 
airplanes  that  are  not  part  of  the  FLP  is 
ensured  by  the  accomplishment  of 
inspections  on  airplanes  that  are  part  of 
the  FLP.  Therefore,  it  is  essential  that 
initial  inspection  findings  and  complete 
inspection  reports  for  those  airplanes 
that  are  part  of  the  FLP  be  submitted 
within  the  time  period  identified  in  the 
SSID  so  that  appropriate  action  can  be 
taken  in  a  timely  manner  with  regard  to 
the  remainder  of  the  fleet. 
Consequently,  the  FAA  has  changed 
paragraph  (h)  of  the  final  rule  to  clarify 
that  only  those  airplanes  that  are  part  of 
the  FLP  are  subject  to  the  reporting 
requirements  of  that  paragraph.  In 
addition,  a  new  paragraph  (i)  has  been 
included  in  the  final  rule  to  state  that, 
for  all  airplanes  that  are  not  part  of  the 
FLP,  the  inspection  results  must  be 
reported  in  accordance  with 
instructions  provided  in  the  applicable 
service  bulletins  identified  in  Chapter  6 
of  the  SSID. 

The  wording  of  paragraphs  (g)  and  (h) 
of  the  final  rule  has  been  clarified  to 
highlight  the  fact  that  Chapter  5  of  the 
SSID  identifies  those  airplanes  selected 
for  the  FLP. 

Paragraph  (k)  of  the  final  rule 
[designated  as  paragraph  (j)  of  the 
proposed  ADj  has  been  revised  to  clarify 
the  procedure  for  requesting  alternative 
mpthods  of  compliance  with  this  AD. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  52  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  564 
work  hours  per  airplane  (including 
estimated  work  hours  for  access, 
inspection,  and  close-up)  to  accomplish 
the  required  actions,  and  that  the 


average  labor  rate  is  $55  per  work  hour. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $1,613,040.  or  $31,020 
per  airplane.  This  total  cost  figure 
assumes  that  no  operator  has  yet 
accomplished  the  requirements  of  this 
AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  ejects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-01-24.  Airbus  Industrie:  Amendment  39- 
8478.  Docket  91-NM-158-AD. 

ApplicabUity:  Ail  Model  A300  B2,  B4-100. 
and  B4-200  series  airplanes,  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent 
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redHCsd  structunl  iatagiityof  tbflM 
airplanes,  afxompliah  1^  fn11«>rlnj 

(a)  WHkia  oae  yew  aAar  tb«  efibctiva  date 
of  tUi  AD.  incorporate  a  n«<«ioa  iato  th« 
FAA>approved  mainteDaace  ioapectioii 
progrvn  that  provides  for  supplamantal 
maintmnmoe,  inspections,  modification^ 
repair,  or  replaceiiieut  «f  t^  rigniflcadt 
structural  tletaila  (SSO)  and  iiMiTIi  aiil 
structural  items  (SSQ  speofM  in  AiibM 
Industrie  A300  Siypieaaptal  Stractanl 
InspoctioB  nnnimmt  (SSID).  <kted 
Septenber  1989  (hereafter  fefiansd  to  as  "the 
SSID"). 

d^'CrBcked  structure  detected  during  the 
inspectioBS  required  by  pmagiBuli  (a)  of  this 
AD  «B«rt  be  ivpaired  or  replacea,  prierto 
further  flight,  in  accordaiKje  witk  Ae  aarvioe 
bulletins  listed  in  Chapter  6  of  the  A300 
SSID,  or  in  accordance  with  other  data 
meetiag  tbe  certi&oatiaa  bans  of  Ite  airplane 
which  is  approved  by  tbe  FAA  w  by  tke 
Direction  Generate  de  1' Aviation  Qviie 
(DGAC). 

(c)  For  airpianes  identified  in  Chapters, 
Fleet  Leader  Program  (FLP).  of  tlie  -t-^^in: 
Inspect  according  to  the  instructions  and 
intervals  specified  in  Chapter  4,  paragraph 
4.4,  and  Chapter  9  of  the  A300  SSID  for  each 
SSSX 

(d)iHv14BdBl  A3a>-B2«BrieB«iipluMr 
For  any  SSD  that  has  exceeded  a  certai* 
value  of  "Risk  Ratio"  (RR)  equal  to  100,  or 
equal  to  the  valaae  of  the  tfaraabold  apeimfied 
in  Chapter  9  of  the  SSID  when  tiie  KX  curva 
are  not  provided,  inspect  within  2,000 
landing  after  tlte  efiuctive  data«rtbis  AO. 

(e)  For  Model  A300-B4  aeries  atrplaBec 
For  any  SSD  that  has  exceeded  a  certain 
value  of  RR  equal  to  1 OQ.  or  equal  to  the 
values  of  the  threshold  specified  in  Chapter 
9  of  the  SSID  when  the  RR  curves  are  not 
provided,  inspect  within  l,500iaDdings  ater 
the  effective  date  of  this  AD. 

(f)  For  the  FLP  airplanes  (identified  in 
Chapter  5  of  the  SSID):  Within  one  year  after 
the  effective  date  of  this  AD,  set  up  a 
procedure  tiiat  eosares  moniloriag  nf  narh 
SSD  in  accordance  wiih  the  calculation 
method  of  RR  described  in  Chapter  4  of  tbe 
SSID. 

(g)  For  (he  FLPatrplanea  (identified  ia 
Chf^tar  5  of  the  SSID)  that  ara  listed  in 
Chapter  7,  SSI  List,  of  the  SSID:  Inspect  at 
intervals  not  to  exceed  the  interval  for  each 
SSI,  in  accordance  with  the  values  given  in 
Chapter  7  of  the  SSID  after  adjustment 
according  to  the  method  described  in  Chapter 
4,  par^raph  4.4,  of  the  SSID. 

(h)  For  the  FLP  airplanes  (Identified  in 
Oiapter  S  of  the  SSID]:  All  inspection  results, 
positive  or  negative,  must  be  reported  to 
Airbus  Industrie  in  accordance  with  the 
instructions  in  Chapter  5,  paragraph  5.2,  and 
Chapter  7,  paragraph  7.1,  of  the  SSID. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OM£)  under  the  proviskuu  of  the 
Paperwork  Reduction  Ad  of  1980  (M  U.S.C 
35U1  et  seq  ]  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(i)  For  all  airplanes  that  «re  sot  pert  of  the 
FLP  ((hose  not  identified  in  Chapter  5  of  the 
SSIDJ:  All  inspection  results,  positive  or 
negative,  must  be  mported  to  Airbus 


IndnAaaiBi 

in  the  applkabUeervioa  bmmrtni  id 
in  Chapter  « (tf  tlw  SSQ).  Intor^i^tow 
collectioa  reqairaraeatt  coateiaMl  ia  thii 
regulation  have  been  approved  by  the  Office 
of  MaafBmeat  «ad  Bunlgat  iOMB)  under  the 
provisions  of  the  Paparwark  RadMctiaa  Act«f 
1980  (44  U.SX1  3501  at  seq  )  and  have  beea 
usigned  OMB  Cootiol  Number  212t>-00S&. 

(j)  Accomplishment  of  the  nqairemeots  of 
this  AD  canstitutas  ♦^wwiwtwta  y^^/^  Iq^  tk» 
requirements  td  the  iollowii^  AD'S: 
69-25-07  M-M-M  90-03^28 

90-02-21  aO-03-01  90-03-M 

90-06-01  90-00-05  90-06-08 

90-06-11  90-06-lS  ••-«e-l7 

9»-e7-«3  M'OO-IS 

(k)  An  ahemative  method  of  compliance  or 
at^stment  of  the  compliance  time  ttiat 
provides  an  atxeptable  level  of  safefty  may  be 
used  if  approved  by  die  Manager, 
Standardization  Branch,  ANM-113.FAA, 
TransfMjrt  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  (tmn 
send  it  to  the  Manager,  Standardization 
Branch. 

Note:  Information  concerning  (he  existence 
of  approved  alternative  methods  of 
compliance  widi  this  AD,  if  any,  may  be 
obtained  from  tiie  Standardisation  Brancji. 

(1)  'Special  flight  permits  may  be  issued  In 
accordance  with  FAR  21.197  and  21.199  to 
operate  die  airplane  to  a  location  where  the 
requiraments  of  this  AD  can  be 
accomplished. 

(nt)  Tne  maintenance,  inspections, 
modificetions,  repair,  and  replacement  riiafl 
be  done  in  accordance  with  Airbus  Industrie 
A300  Supplemental  Structural  Inspectitm 
Document  (SSID),  dated  September  1969. 
This  incorporatioB  by  reCerenoa  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  S  U.S.C  5S2(a) 
and  1 CFR  Part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  Airbus  Support 
Divisiim,  Awanae  Didier  Daunt,  317>W 
Blagnac,  France.  Copies  may  be  inspected  at 
the  FAA,  Transport  Airplane  Directorale, 
1601  Liad  Avenue,  SW.,  Renton, 
Washington:  or  at  the  Office  of  tiie  Fedaai 
Register.  880  North  Capital  Stxaet.  NW,,  auiU 
TOQi.  Washington,  DQ 

(n)  This  amendment  becomes  effecthw  on 
March  9. 1993. 

Issued  in  Rentes,  Washington,  on  )emmry 
IS,  1993. 

Damn  M.  I 


Acting  Manofcer,  Transport  Airplane 
Directorate,  Aircmfl  Certification  Service. 
(PR  Doc  93-2277  Filed  2-l-«3;  B:4S  am] 
BIUJNO  CODE  4ei»-1>-P 


UCFRPMtW 

fnwHMt*'^  Tl  Mil  in   in 

AirworthineM  DlrtcflyM;  Boeing 
Model  777-100.  -200.  -300.  end  -400 
Sertee  Alrpienee 

agency:  r«darel  A^riatfen 
AdednirtrafioB,  DOT. 
ACTX>N:  Final  rule. 

SUMMAinr:  Ibis  eoMn^neat  edeplie 
new  ainrailhiiwaa  diraotiva  (AD), 
applicable  to  certain  Bo«ag  Model  7S7- 
tOO. -200, -300.  end -400  esriaa 
aiqilenet,  that  raquirBS  replacaBMHt  «f 
plaatic  fliglrt  control  oaUe  ffttenb  wMi 
altzminum  cable  «varda,  reMcatkiB  Of 
previoufeljMnsUHad  caMa  guards,  and 
verificetiea  tbat  gnnamets  we  properly 
indUUed.  Tbss  amendHwnt  n  proaipted 
by  a  repeit  of  locked  levator  controls 
and  horizontal  stabilizer  trim  caused  by 
cable  guards  that  had  melted  onto  the 
control  cables.  The  actions  specified  by 
this  AD  are  iatended  to  prevent  the  loss 
of  prinvy  end  secondary  pitch  control. 
DATC8:  Effective  March  9, 1993. 

The  incorporation  by  referance  of 
certoiii  publications  listed  in  the 
regulaitions  is  approved  by  the  IMrador 
of  the  Federal  Rei^ter  as  of  March  9, 
1993. 

A00RESSE8:  The  service  infarmation 
referenced  in  this  AD  may  be  obtained 
from  Boeiitg  Commerci&l  Airplane 
Croup.  P.a  Box  3707.  SeatUe, 
Wa&hlngtOB  98124-2207.  lliis 
information  maybe  nvon^inffl  at  the 
Federal  Aviation  AdninistTetion  (FAA), 
Transport  Airplane  IXiectorate,  Ruiea 
Docket.  1601  Lind  Avenue,  SW., 
Raotoa,  Wa&hington;  <)r  at  the  (HBoa  of 
the  Federal  Register,  800  North  Capitel 
Street.  NW.,  suite  700,  Washington,  DC 
FOR  FURTHER  INFOmiAnON  CONTACn  Mr. 
Thomas  Rodriguez,  Aerospace  EogiaeeE, 
Seattle  Aircrafl  Certification  OfBce, 
Airframe  Bnnch.  A^Ql4-120S.  FAA. 

98055-4aM;  fciiniliT  (20S|  ZZ7-2F7t; 
fax  (206)  227-ilil. 

wowmm.  A 

veeneiMl  pen  SOea  ftePBOBfai 
Avieiiea  Rag^alboaa  to  tedade  « 
airwnrtbiaeaB  ^feodfv  ^AD)  Ihil  is 

apphcebia  to  oartaie  Bo«uiC  Model  JSf— 
100, -200. -900,  ewl -«00  aeries 
avplanaa  eves  pdbtMbed  in  (he  reivd 
Rasiatflr  on  Aag^  Z7, 19«2  fS7  fit 
307M|.  Toei enMM  propoeed  to  requite 
repkonHBt  qfyleetic  flif^  control 
cable  guards  with  e.ltnninum  cable 
guaids,  relocati<m  of  previously- 
installed  cable  guaids,  and  variScatitMi 
tht  gnwmeti  aie  properly  JnetaHed. 
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Interested  persons  have  been  afforded 
an  oppoitxinity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

Tne  Air  Transport  Association  (ATA) 
of  America,  on  behalf  of  two  of  its 
members,  requests  that  the  proposed 
compliance  time  for  replacement  of  the 
cable  guards  be  increased  from  18  to  48 
months  after  the  effective  date  of  the 
AD.  One  ATA  member  expresses 
concern  that  the  proposed  compliance 
time  does  not  allow  sufficient  lead  time 
to  obtain  required  parts.  Another  ATA 
member  that  operates  a  large  fleet  of 
these  airplanes  requests  the  compliance 
time  extension  so  that  the  retrofit  urn  be 
accompUsbed  during  a  scheduled  "D" 
check,  rather  than  special  scheduling 
the  modification  at  considerable 
expense. 

Another  commenter  requests  that  a 
statement  be  added  to  the  proposal 
indicating  that  operators  of  airplanes  on 
which  aluminum  cable  guards  have 
been  installed  in  accordance  with  the 
service  bulletin  cited  in  the  notice  may 
delay  installation  of  grommets  until  the 
next  layover  check,  regardless  of  the  18- 
month  compliance  time.  This 
commenter  has  installed  aluminum 
cable  guards,  but  has  not  installed 
grommets.  The  commenter  believes  that 
the  amount  of  airplane  down  time 
required  to  accomplish  the  grommet 
installation  within  the  proposed  IB- 
month  compliance  time  would  have  an 
adverse  affect  on  its  operation. 

In  light  of  these  considerations,  the 
FAA  concurs  that  an  extension  of  the 
proposed  compliance  time  to  48  months 
is  warranted.  Paragraphs  (a)  and  (b)  of 
the  final  rule  have  been  revised 
accordingly.  The  FAA  has  determined 
that  such  extension  will  not  adversely 
impact  safety. 

One  commenter  requests  that  the 
proposed  rule  be  withdrawn.  Based  on 
the  unique  series  of  events  that 
transpired  to  cause  the  addressed 
service  difficulty,  the  commenter 
beheves  this  incident  should  be 
considered  an  isolated  occiurence.  The 
commenter  also  indicates  that  sufficient 
methods  exist  (i.e.,  an  overheat  light  and 
a  pre-flight  controls  check)  to  ensure 
early  detection  of  the  problem,  the 
probability  of  a  similar  incident 
occurring  in  the  futxire  is  extremely  low, 
and  the  majority  of  the  Model  737  fleet 
will  be  retrofitted  with  aluminum  cable 
guards  within  a  reasonable  time.  If  the 
rule  is  not  withdrawn,  the  commenter 
requests  that  the  compliance  time  be 
significantly  increased  to  provide 
sufficient  lead  time  for  the  modification 


kits  to  be  ordered  and  shipped  and  to 
provide  an  opportimity  for  kit 
installation  to  be  integrated  into 
operators'  sdieduled  maintenance 
plans. 

The  FAA  does  not  concur  with  this 
commenter's  request  to  withdraw  the 
proposed  rule.  The  FAA  has  determined 
that  sufficient  data  exist  to  demonstrate 
that  locked  elevator  controls  and 
horizontal  stabilizer  trim  could  recur  if 
plastic  cable  guards  were  to  melt  onto 
the  control  cables.  This  condition  is 
considered  unsafe  since  it  could  result 
in  the  loss  of  primary  and  secondary 
pitch  control.  The  FAA  has  determined 
that  replacement  of  plastic  cable  guards 
with  aluminum  cable  guards,  relocation 
of  previously-installed  cable  guards,  and 
verification  that  grommets  are  installed 
properly,  as  required  by  this  AD  action, 
will  positively  address  the  unsafe 
condition.  Therefore,  the  FAA  will  not 
withdraw  the  proposed  rule.  However, 
the  FAA  does  concur  with  the 
commenter's  request  to  increase  the 
proposed  compliance  time,  as  reflected 
in  the  FAA's  response  to  the  comments 
discussed  previously. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  1,851  Boeing 
Model  737  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  636  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  21  work 
hoiu^  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 
Required  parts  will  cost  approximately 
$1,753  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$1,849,488.  or  $2,908  per  airplane.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 


For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291:  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory  ^ 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "A00RESSE8." 

List  of  Subjects  in  14  CFRPart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.Q  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

f  39.1 3    [AmandKi] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-01-27.  Boeing:  Amendment  39-8481. 
Docket  92^M-91-AD. 

Applicability:  Model  737-100.  -200,  -300, 
and  -400  series  airplanes,  through  line 
number  1869;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  loss  of  primary  and 
secondary  pitch  control,  accomplish  the 
following: 

(a)  Within  48  months  after  the  effective 
date  of  this  AD,  replace  plastic  flight  control 
cable  guards  with  aluminum  cable  guards,  in 
accordance  with  Boeing  Service  Bulletin 
737-27A1164,  Revision  1,  dated  November 
14.1991. 

(b)  Within  48  months  after  the  effective 
date  of  this  AD.  remove  any  previously- 
installed  aluminum  cable  guards  located  at 
right  buttock  line  (RBL)  6.60.  between  body 
stations  (BS)  947.5  and  967,  and  relocate  the 
aluminum  cable  guards  to  RBL  14.75. 
between  BS  947.5  and  967;  and  verify  that 
grommets  are  properly  installed  at  all 
locations;  in  accordance  with  Boeing  Service 
Bulletin  737-27A1164.  Revision  1.  dated 
November  14. 1991. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
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provities  an  acceptable  level  of  safety  may  be 
used  if  approved  by  tbe  Manager,  Seattle 
AlTGraft  Certification  Office  (ACX)),  PAA, 
Transport  Airplane  Directorate.  Operator* 
shall  submit  tneir  raqueats  tbrough  an 
appropriate  PAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  tbe  Manager,  Seattle  ACO. 

Note:  Information  coDceming  the  ndstence 
of  approved  alternative  methooi  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Id)  Special  flight  permits  may  be  issued  in 
accordance  with  PAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  llie  replacement,  relocation,  and 
verirication  shall  be  done  in  accordance  with 
Boeing  Service  Bulletin  737-27 Al  164, 
Revision  1,  dated  November  14, 1991.  This 
incorporation  by  refierence  was  approved  by 
the  Director  of  tbe  Pederal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CPR 
Part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  PAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW,  Renton, 
Washington;  or  at  tbe  Office  of  the  Pederal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DQ 

(0  This  amendment  becomes  eflactive  oa 
March  9, 1993. 

Issued  in  Renton,  Washington,  on  January 
20, 1993. 

Darrell  M.  Pederson, 
Acting  htanager,  Trantport  Airplane 
Directorate,  Aircraft  CertipcoUon  Service. 
IFR  Doc.  93-2278  Piled  2-1-93;  8:45  am] 

BIUJNO  COOe  4*t»-13-P 


14  CFR  Part  39 

[Docket  No.  92-NM-247-AD:  AmarKtenant 
39-«482:  AD  93-01-28] 

Airworthiness  Directives;  McDorwwII 
Dougias  Model  DC-10  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AO)  that  is 
applicable  to  certain  McDonnell 
Douglas  Model  DC-10  series  airplanes. 
This  action  requires  inspections  to 
detect  cracks  in  the  left  and  right  wing- 
to-fuselage  titanium  attach  tees  and 
repair,  if  necessary.  This  amendment  is 
prompted  by  a  report  of  a  fatigue  cradc 
in  the  wing-to-fuselage  titaniiun  attach 
tee.  The  actions  specified  in  this  AD  are 
intended  to  prevent  failiu«  of  the  wing- 
to-fuselage  titanium  attach  tee  and 
subsequent  reduced  structural  integrity 
of  the  fuselage. 

DATES:  Effective  February  17, 1993. 


The  incorporation  by  refiarence  of 
certain  pubUcations  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  February 
17, 1993, 

Comments  for  ilKilusion  in  the  Rules 
Docket  must  be  leoeived  on  or  before 
April  5. 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  tbe  Fed«al  Aviation 
Administration  (FAA),  Transport 
Airplane  CKrectorate,  ANM- 103. 
Attention:  Rules  Docket  No.  9Z-NM- 
247-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 

Tbe  service  intormation  referenced  in 
this  AD  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Beech.  California 
90846-1771,  Attention:  Business  Unit 
Manager,  Technical  Publicatiois  - 
Technical  Administrative  Support,  Cl- 
L5B.  This  information  may  be  examined 
at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  OfBce, 
3229  East  Spring  Street,  Long  Beach. 
CaUfomia;  or  at  the  Office  of  tbe  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700.  Washington,  DC 
FOR  FURTHER  VIFORMATKM  CONTACT: 
Maureen  A.  Moreland,  Aerospace 
Engineer,  Airframe  Branch,  ANM-120L, 
FAA,  Transport  Airplane  Directorate. 
Los  Angeles  Aircraft  CertiScation 
Office,  3229  East  Spring  Street,  Long 
Beach,  CaUfomia  90806-2425; 
telephone  (310)  988-5238;  fax  (310) 
988-5210. 

8UPf>L£MENTARY  MFORMATION:  Recently, 
an  operator  of  McElonnell  Douglas 
Model  DC-10  series  airplanes  reported 
that  a  31-inch  fatigue  crack  was  found 
in  the  wdng-to-fuselage  titanium  attach 
tee.  The  crack  generally  followed  the 
ftllet  radius  of  the  undertnit  pocket  in 
the  lower  end  of  the  attach  tee  upper 
leg.  The  crack  was  found  on  a  Model 
DC-10  series  airplane  that  had 
accumulated  59,419  flight  houra  and 
24,606  landings. 

Inspection  of  the  wing-to-fuselage 
Utanium  attach  tee  is  required  by  AD 
92^^2-08,  Amendment  39-8144  (57  FR 
3931,  February  3, 1992).  That  AD 
requires  inspection  of  various  Principal 
Structural  Elements  (PSE's),  including 
the  tee,  in  accordance  with  McDonnell 
Douglas  Report  No.  L26-012,  "DC-10 
Supplemental  Inspection  Document 
(SID)."  Tbe  tee  is  designated  as  PSE 
number  53.10.047  (left  side)  and 
53.10.048  (right  side). 

For  all  of  the  Model  DC-10-10  and 
-15  series  airplanes,  inspection  of  this 
PSE  (the  tee)  follows  the  100  percent 


in^MCtion  criteria  with  a  fatigue  hS» 
threshold  (NJ  of  38,484  landings.  The 
100  percent  inspection  criteria  requires 
that  all  airplanes  in  the  populatiao  be 
inspected  before  reaching  N^ 

For  Mod^  DC-10-30  and  -40  aeries 
airplanes,  inspections  of  this  PSE  (tlM 
tee)  follows  the  fleet  leader  samplhig 
critwia  with  an  N*  of  31397  landli>gs. 
The  fleet  leader  sampling  criteria 
requires  sampling  iiwpe^ian  of 
airplanes  In  tbe  sampling  population 
after  they  have  exceeded  N«ta  (15,949 
landings).  Sampling  inspection  of  this 
PSE  for  the  pqpulation  of  Model  DC- 
10-30  and  -40  series  airplanes  begui  in 
September  1989  for  those  airplmes  that 
had  exceeded  15,948  landinu. 

Subsequent  to  the  recant  finding  of  a 
fetigue  cradc  in  this  PSE  (the  tee),  the 
manufacturer  evaluated  the  fatii^  uk) 
damage  tolerance  characteristics  lor  this 
PSE.  The  evaluation  indicated  that  the 
fatigue  life  of  the  viring-to-fuselage 
titanium  attach  tee  installed  on 
airplanes  having  fuselage  numbers  1 
tlmnigh  83  is  shorter  than  that  initially 
predicted  by  the  SID.  Fatigue  hSe 
improvements  for  tbe  wing-to-fiiselage 
tee  were  incorporated  in  production  lor 
airplanes  having  fuselage  numbers  84 
and  subsequent.  Because  these  fatigue 
Ufa  improvements  were  not 
incorporated  on  airplanes  having 
fuselage  numbers  1  through  83,  these 
earlier  Model  DC-10  series  airplanes  are 
susceptible  to  fatigue  cracking  prior  to 
the  fatigue  life  thivshold  that  is 
indicated  for  this  PSE  (the  tee)  in  the 
SID. 

Since  fatigue  cracking  has  been 
detected  on  an  airplane  that  had  not  yet 
reached  the  fatigue  life  threshold  for 
this  PSE  {the  tee),  and  since  the 
manufacturer's  evaluation  indicated  that 
such  cracking  could  occur  on  other 
Model  DC-10  series  airplanes  having 
fuselage  numbers  1  through  83,  the  FAA 
has  determined  that  inspection  of  this 
area  is  warranted  on  all  Model  E)C-10 
series  airplanes  having  fuselage 
numbers  1  through  83. 

Cracking  and  eventual  failure  of  the 
wing-to-fuselage  titanium  attach  tee,  if 
not  detected  and  corrected,  could  result 
in  reduced  structural  integrity  of  the 
fuselage. 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  A53-164,  dated  December  16, 
1992,  that  describes  procedtues  for  a 
visible  dye  penetrant  inspection  to 
detect  cracking  in  the  left  and  right 
wing-to-fuselage  titanium  attach  tees. 

Since  an  unsafe  condition  has  been 
identifted  that  is  likely  to  exist  or 
develop  on  other  McDtmnell  Douglas 
Model  DC-10  series  airplanes  of  the 
same  type  design,  this  AD  is  being 
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issued^  to  prsvsnf  feihir»  of  A«  wmg^o* 
fusafcge  ytanium  attack  to»  ani 
subsequent  reduced  atructural  integrity 
of  the  Riseidge.  Thia  AD  requires  visibm 
dye  penetrant  inspections  to  detect 
craelu  in  the  left  and  ri^  wing-to- 
fuseioge- titanium  attach  tees.  T^e 
actions  am-reqaired  tabeaccompfisfaed 
in  accordance  widl  tiie  service  bulletin 
described  previousfy.  This  AITalso 
requires  repair  of  cracked  wmg-to- 
fuselage  trtanitun  attach  tees. 

This  is  considered  to  be  interim 
action  until  Hnal  action  is  identified,  at 
which  tima  the  FAA  may  consider 
huthar  mlemaldng, 

Since  a  situation  exists  that  inqiiirft& 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notica  and 
oppoitunily  for  prioc  public  commont 
hereoQ  are  ioi  practicable,  and  that  good 
cause  exists  for  making  this  araeadment 
effective  in  Ies»than  3Q  days 

Comments  iHTited 

Akhaugb  this  action  i&  in  the-  fena  of 
a  hnal  rule  that  involves,  requicsmaak^ 
affecting  flight  safaty  aad,  thus,  was  not 
preceded  by  notice  and  aa  opportunity 
for  public  coaunant,  comments  are 
invited  on  this  rule.  lotaiestad  peeaaas 
are  invited  to  commaat  en  this  rulel^ 
submitting  such  written  data,  vie%tiSv.  ec 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
ip  triplicate  to  the  address  specified 
under  the  caption  "AfiORESSCS."  All 
communications  received  on  or  before 
the  closing  date  fbr  comments  will  be 
coBsidMied,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  iaformation  th^ 
supports  the  commenter's  ideas  and 
suggestions  is  e.ttreraeJy  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action,  and  detan&iaiag  whether 
additimial  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  em. 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggast  a  need  to 
modify  llie  rule.  AIL  comments 
submitted  will  be  avaUabie^  both  befeie 
and  after  the  closing  date  for  commei^, 
in  ths' Rules  Docket  for  eiiamination  by 
interested  persons.  A  report  that 
summarizes  each.  FAA- public  contact 
concerned  wiih  the  substance- of  thia  AD 
will  be  fiJbd  in  the  Rules  Dockef. 

Commenters.  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitfUii  kt  weponae  to  thi»  notice 
must  submit  a  self-adihesseJ.  stamped' 
postcard  on  which  the  following 
slatement  is  made^  "Comments  to 
Jocket  Number  93-NM-24i7-AD'.'' The 


postcard  wiH  be  date  stomped  and 
returned  tvtlie  cotnmenter. 

Th«  regnfatf  ons  adopted  herein  wiM 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distributian  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  wfth  Executive  Order  1Z612,. 
it  is  determined  that  this  fmal  rule  does 
not  have  sufficient  fadershsm 
implications  to  warrant  the  preparation 
of  a  FederaRsm  Assessment. 

The  FAA  has  determnwd  that  this 
regnlation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  ExecutivB  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Ohfer  1229t  with 
respBct  to  thfs  nrle  since  the  rule  must 
be  issued  imtnediately  to  correct  an 
unsafe  condition  in  aircraft,  ft  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  PoKdes  and  Procedures 
(44  FR  11(>34,  February  26, 1979).  IT  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
signfficant  under  DOT  Regulatory 
Policies  and  Pracedures.  a  final 
regulatory  evaluation  wrill  be  prepared 
and  placed  in-  the  Rules  Docket.  A  copy 
of  it,  if  fiHad,  may  be  obtained  from  the 
Rufes  Docket!  at  the  location  provided 
under  the  caption  "AOOWESSES." 

List  of  Subjects  m  1*  CFR  Part  39 

Air  transpoitation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  fha  Amendment 

Accordingly ,  p  ursuant  td:  the 
authority  delegated  ta  me  by  the 
Administrator,  the  Federal  Aviation 
Administratian  amends  14  CFR  pait  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: . 

AMth«Rty:  49.U.S.C  App;  1354(aV  lilt 
and  1 423;  49  U.S.C  1064^;  aad  14  CFR 
11.89. 

S39.tX   {JbmnctotV 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-01-28.  MffVwianil  IlnngUa-  Amaiulment 

3»-8482.  Docket  92-r^4-247-AD.. 
Appijcability:  Model  DQ-IO  secies, 
airplanes,: manu&cturBi's  fim«laga  niimh«r«  % 
through  S3,  inclusive,  certiBcated  in  %a.y 
category-. 


Campliaace:  Required  as  indiratnd,  unless 
accompli&hed  previou&ly. 

To  prevent  faiiurs  of  iha  wing-to-fuselage 
titanium  attach  ta*  and  tubsequant  reduced 
structural  intagrify  of  tke  ftMwUigtn 
accomplish  the  follawiog: 

(a)  Within  43  days  aitef  the  afiectivedato 
of  this  AD,  uojess  accomplished  witiun  the 
last  2,190  landings  prior  to  tHe  sSuctivadate 
of  this  AD,  perfiorm  a  visible  dye  peoetxHit 
inspection  to  detect  cndu  in  tlia  right  aad 
left  wing-to-fuselage  titanium,  attach  tees,  in 
accordance  %riih  McDonnali  IDougias  Alart 
Service  Bulletin  A53-164.  dated  Decaoibei 
16, 1992. 

Notr.  Inspections  of  Principal  Structunl 
Elements  5i.l&.047  aad  SJiaa^a  performed 
in  accosdance  wid>  McDcmiell  Douglas 
Report  Na  L2fr-ai2,  "DG-IO  Suppiementat 
Inspection  DoctmiflBt  fSn^,"  Vokuae  n, 
RevisioB  1,  dated  May  1 990;  or  Revision  2, 
dated  April  1992;  constitute  compiiaoce-widi 
this  paragraph. 

fl)'  ff  no  crack  is  found,  repeat  the 
inspection  required  by  paragraph  (aj  of  this 
AD  thereafter  at  intervals  not  to  exceed  2,190 
landings. 

(2)  If  any  crack  is  found,  prior  to  further 
flight,  repair  it  in  accordance  with  a  method 
approved  by  the  Manaxer,.  Los  Angeles 
Aircraft  Certification  OtBce  CAOO).  FAA, 
Transport  Airplane  Directorate. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  AOO.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maiatenance  faupector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  ACO. 

Note;  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtaimd  ttaat  titt  Los  Angeles  AGCX 

(c)  Special  flight  permits  mey  be  issued  to 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
retirements  of  this  AD  can  he- 
accomplished. 

(d)  The  inspections  shall  be  done  in 
accordance  with  McDomieil  Douglas  Alert 
Service  Bulletin  A5.$-tS4,  dated  December 
16, 1992.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  m  accordfflace  with  S  U.S.C.  &52fa) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  McDoaneil  Douglas  Corporatioa,  P.O. 
Box  1771,  Long  Beach,  California  9<W46- 
1771,  Attention:  Busioass  Unit  Manager, 
Technical  E^iblications — Techoical 
Administrative  Suppoct,^  Cl-L5B>  Copies  may 
be  inspected  at  the  FAA,  Transport  Aiiplane 
Directorate,  1601  land  Avenue,  SW.,  Renton. 
Washington;  or  at  the  FAA,  Transport 
Airplane  Directorate,  Las  Angeles  Atn^aft 
Certificatien  Office,  3229  East  Spring  Street, 
Long  BMck,  Cafiforaia  9080^-2435:  or  at  the 
Office  of  d»  FedBsat  Ksgiitar,  aflO  North 
Capitol  Sinal.  Wtf^  sum  TtO,  Waskaglaa. 
DC 

(e)  This  amendment  baoonas  aSactive.  a» 
February  17, 1993. 
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Issued  in  Renton,  Washington,  on  January 
20, 1993. 

Dannell  M.  Padanoii, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc  93-2083  Piled  2-1-93;  8:4S  am) 
MUiNa  CODE  4tM-1»^ 


14CFRPart71 


(Airtpac*  Doclwt  No.  91-ACE-4] 
Alteration  of  Transition  Area;  Ames,  lA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule:  correction. 

SUMMARY:  This  document  contains 
corrections  to  the  final  rule  published 
on  December  7, 1992.  This  final  rule 
altered  the  700-foot  transitijon  area  at 
Ames,  Iowa,  to  provide  controlled 
airspace  for  aircrall  executing  a  new 
instrument  approach  procedure  at  the 
Ames,  Iowa,  Munidpal  Airport  utilizing 
a  localizer  located  on  the  airport. 

EFFECTIVE  DATE:  0901  u.t.c,  February  4. 
1993. 

FOR  FURTHER  MFORMATKM  CONTACT:  Dale 
Camine,  Airspece  Spedatist,  System 
Management  Brandi,  Air  Traffic 
Division,  ACE-530,  FAA,  Central 
Region,  601  East  12th  Street,  Kansas 
City,  Missouri  64106,  Telephone  (816) 
426-3408. 

SUPPLEMENTARY  MFORMATION:  On 
December  7, 1992,  the  Federal  Aviation 
Administration  (FAA)  published  a  final 
rule  that  amended  part  71  of  the  Federal 
Aviation  Regulations  to  alter  the 
transition  area  at  Ames,  Iowa  (57  FR 
57662).  The  longitudd  of  the  Ames 
Municipal  Airport,  Iowa,  was  the  same 
as  that  given  for  the  Ames  NDB. 

Correction  of  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the 
publication  on  December  7, 1992,  FR 
Doc.  No.  92-29584,  and  the  description 
in  FAA  Order  740O.7A,  whidi  is 
incorporated  by  reference  in  14  CFR 
71.1,  are  corrected  as  follows: 

S71.1    [Corrected] 

On  page  57662,  in  the  second  column, 
the  description  for"ACE  lA  TA  Ames 
Municipal  Airport.  Iowa"  is  corrected 
by  removing  "Longitude  93»37'37"  W" 
and  inserting  in  its  place  "Longitude 
93°37'18''W" 
Billy  G.  Peacock, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region, 

IFR  Doc.  93-2055  Filed  2-1-93: 8:45  am) 
WUJNQ  COM  4aio-i»-« 


14CFRPart97 

[Docket  Na  27115;  Amdt  No.  1529) 

Standard  Instrument  Approach 
Procedures;  MIscaHaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airepace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  additicm  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
eirspace  and  to  promote  safe  flight 
operations  imder  instrument  flight  rules 
at  the  affected  airports. 
EFFECTIVE  DATES:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  AvailabiUty  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20501; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase— 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquartera  Building.  800 
Independence  Avenue,  SW., 
Washington,  DC  20501;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Pau) 
).  Best,  Fhght  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 


Division.  Flight  Standards  Service. 
Federal  Aviation  Administration,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  MFORMATION:  This 
amendment  to  part  07  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  eech  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  Naticnal  Flight  Data 
Center  (FDQ/Permanent  ffO  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C  552(a),  1 
CFR  part  51,  and  S  97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Fefleral  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
pubhcation  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
Provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  RegulatiaDS  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs,  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FIXVTemporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDCTT 
NOTAMs  have  been  cancelled.  The 
FDC/P  NOTAMs  for  the  SL\P8 
contained  in  this  amendment  are  besed 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPs).  bi 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPs  criteria 
were  applied  to  only  these  specific 
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conditions  exwtiH^  at^  tfi»aflaEt9d 
airports. 

This  amendment  to  pait  97  contaim 
separate  SIAPs  which  have  compBancs 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National  Airspace 
System  or  the  application  af  new  or 
revised  cnteria.  All  SIAP  amendments 
in  this  rule  have  heen  praviouriy  issiiad 
by  die  FAA  in  a  National  Flight  Data 
Center  (FDC)  Notices  to  Ainnan 
(NOT AM)  as.  an  amerg^icy  action  of 
immediate  flight  safety  rebtingditectly 
to  published  aeronautical  charts^  The 
circumstances  which  created  the- need 
for  all  these  SIAP  amendments  seqjuites. 
making  them  eflactiwe  in.  kess  thaiv  30 
days. 

Furdiar.  the  SIAPs  coateiaed  is  Ikss 
amuidnient  are  based  on  the  criteria 
contained  ia  the  US  Standard  fior 
Terminal  histrument  Approach 
Procedorss  (TEHPs).  Bwcausw  of  th» 
close  and  immediate  relatieiisfaip 
betwee*  these  SIAPs  and  safety  in' air 
commerce,  I  Snd  that  ncitiee^  eeai  pctblie 
procedure  before  adopting  these  SMft 
are- unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  apphcable,  that  good  cause  exists 
for  making  these  SIAft  effective  in  fess 
than  39  days. 


Conclusion 

The  FAAhas  dttasmiiiad  tbatdliiK 
regulation  only  involves  an  established 
body  of  techineal  ngafetfene  for  which 
frequent  and  routine uuieuihuuuts  are 
necessary  to  keep  them  operstfonrify 
current.  It,  therefbie>— {1]  is  nata:"ou)a» 
rule"  under  Exoeutive  Ctodet  12291;  is 
not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Ptocedures  C44 
FR  11034:  February  26. 19791;  and  (3^ 
do«&  not  wanaat  pieparatioa  of  a 
regulatory  evaluation  as  thaanticipatad 
impact  is  sa  minimal.  Foe  the  same 
reason,  the  FAA  caitifies  that  this 
amandiaent  will  not  have  a  significaat 
economic  impact  on  a  substantial 
number  oisniall  entities  under  tha 
critenaoftba  Regulatory  Flexibility  Act. 

List  of  SiAfBcts  in  M  CFR  Parf  97 

Approaches.  Standard  Instmaient, 
Incorporation  by  reference. 

Issued  inWbshingfDiix.DGoDJiunjary  ISv 
1993. 

Thomas  C  Arrswii, 
Director.  Fligfit  Standards  Serviee-. 

Adoption  of  the  Allien  Aueut 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97}  is  amended  by  establishing^ 


amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified  as  follows: 

PART  97— STANDARD  mSTRUMBTr 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  pact  &7 
continues  to  read  as  follows: 

Audiority:  49  MSXL  App.  1348,.  13S4(a).. 
1421  and  1510;  49  U.S.C  106(^  (revised  Pub. 
L  fl7-44a»  Jsnuafy  12, 19«3);  ovd  14  CTft 
11.49(bM2). 

2.  Part  97  is  anraided  lo  read  as 
follows: 

H  97.23»97.2S»  97.27, 97.29.  V7M^  97.3» 
and97JB    (Amendedl 

By  amending  §  97.23  VOR.  VOR/DME, 
VOR  or  TACA^i,  and  VOR/DME  or 
TACAN;  §97.2S  LOC.  LOC/DME,  LDA, 
LDA/DME.  SDF,  SDF/Dhffi;  §97.27 
NDB,  HOBUME;  f  97.2»  ILS.  ILS/DMB, 
ISlfl^.  MLS,  MLS/DJ*ffi.  MLS/RNAW 
§  97.31  RADAR  SL^Ps;  §  97.33  RNAV 
SIAPs;  and  §97.35  COPTER  SLAPs. 
identified  as  follows: 


NFDC  Tramsmittal.  Letter 


ERectIv* 


CSy 


FOCNo. 


SiAP 


01>D«93 

qi/Bsaa 

01/07/BB 
OMOMa 

QMoena 

01/11/93 
01/11/93 
01/n/9B 
Qlfn/S9 
01/11/93 

01/1  i/9a 

01/11/93 

oi/ia«» 

Ot/IQlM 
11/30/92 

i2/22rflr 

IZOMH 

ntauat 

12/3003 

i2A3(y9e 


TX 
CA 
MO 

NC 
NC 

m 

MA 

NO 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

K. 

Iff 

OA 

TX 

(Aft 

TX 

TX 

TX 

TX 

MO 


North  WBlMtXMO  . 


Bwftxd „ 

MosMLaks. 


Mosastske . 


Nsoso^toctwS' . 
Boaion 


Houtfon 
fiunn  ~. 


HOtMlOfVoOUlnWBSf 

MeicetMMrt  MecwJf  ReW 
MistmippfcCMnly . 

WW(as  CouMyi 

PeraoaCouniy  

F^jUUwn  Muni  (Pamon  DoU)' . 
Lsurano^G.  Mawcowi  FiaM ... 

PembioB  Muni  

GnM-CoMnly      

Grant  Couoty 

Grant  Coumy 

Grant  County 

Grant  County 

QnMCatMly . 

Grant  County 

Sparta  Communiy-HuolM'  FlekT  _. 

RftolnR)  ft  Auni0f ^..■■- 

A  L  M»gtaun  Jr  RmloM» 

Oaneral  EdM«nl  LMwann  U)gBn  I 
Houston-Sbuthwost . ..».«....»«•». 

rvOvHD^'SWOTl'wBOT  —..«■«■■.»«■.■■■«■«.» 

I  HoM«on-aoMt>»i— t 

Houston-Souttiwest 

Aurora  Memorial  Muni . 


FDC3raoi« 
FDC3)«g37 
tF0C3MMt 
FOC  3^0062 
FOCaONS 
F0C3AmX) 
FDC  3^1 10 

iFocatttae 
Focanisi 

FDC3«)152 
'F0C3«153 
iFDC3«)154 
FDCaOISS 
FOC  3/0157 
FDCa«16B 
FDC  3/0167 
FDC3«ie8 
FDC3A}183 
Fix:  2/7147 
FOC  2/7626 
FDC  2/7743 
FOC  2/7744 
FDC  2/7745 
F0Can46 
FDC  20796- 


KlVRwyg.  Amt4A. 
L0CBCR«T12,  Ain«ft 
MM  Rwy  3il  AmK  Z. 
NOB  Rh^  1.  AnvS  1. 
NOB  R«vy  6.  AsKl  1. 
NOB  Rwy  ^,  Amdl  Z. 
N0»R«»y11, /ImritlM. 
\MMiRwf3aAin««. 
LSnwy3Sn,Ani«17. 
NOB  Rwy  32a  AmdIIS. 

vonRwir3m.Ani«i«. 

VOR  Rwy  21.  Amdt  3. 
nWAV  Rw^21»  AnA& 
V0RRwyaAndl4. 
V0A^Rwy14L,Aindl10. 
NOB  RMy  18.  Ortg- 
VOm)ME  R««y  6,  Atndl  K 
VOROJMERwyl.  Ara*ft    ^ 

toe  RMyaS.  OUg- 
IL&Rwy  4R  (Cat  ID..Aiadi7A. 
RNAV  Rwy  9.  Amdt  IA 
RNAV  Rw7  27.  Amdt  2A. 
NOB  Rwy  27.  Amdt  3A. 
LOOOME  Rwy  9,  AmdlSL 
'«On/DME-A.Am«:& 
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NFDC  TrunnitUl  Letter  AttachiiMnl 

Fame 

Richard  a  Runell 

Cdoi;gia 

VOR/DMB  RWY 1,  AMDT  8  .  .  . 

Effective:  01/13/93 

FDC  3/0183/RMC/  Fl/P  Richard  B.  Ruuell, 
Rome.CA.  VOK/DMERWYl,AMDT8  .  .  . 
S-1  VIS  1  V4  CAT  C.  add  note .  .  . 
inoperative  table  does  not  apply  to  CAT  C 
This  becomes  VOR/DME  RWY  1,  AMTTT  8A. 

Merced 

Merced  Muni-MacRaady  Field 
California 

LOCBCRWY12AMDT8.  .  . 
Effective:  01/05/93 

FDC  3/003  7/MCE/  FI/P  Merced  Muni- 
Macready  Field.  Merced,  CA.  LOC  BC  RWY 
12  AMDT  8  .  .  .  add  profile  note  .  .  . 
disregard  glide  slope  indications.  This 
becomes  LOC  BC  RWY  12  AMDT  8A. 

Sparta 

Sparta  Conununity-Hunter  Field 

Illinois 

NDB  RWY  18  Orig.  .  . 

Effective:  01/12/93 

FDC  3A)163/SAR/  FI/P  Sparta 
Community— Hunter  Field.  Sparta.  IL  NDB 
FWY18  0R1G.  .  .  terminal  routes  .  .  . 
delete  feeders  FAM  VORTAC  to  SAR  NDB. 
TOY  VORTAC  to  SAR  NDB,  ENL  VORTAC 
to  SAR  NDB.  This  is  NDB  RWY  18  ORIG-A. 

Boston 

General  Edward  LiBwrence  Logan  Intl 

Massachusetts 

ILS  RWY  4R  (CAT  II)  AMDT  7A.  .  . 

Effective:  12/22/92 

FDC  2/7626/BOS/  FI/P  General  Edward 
Lawrence  Logan  Intl.  Boston.  MA.  ILS  RWY 
4R  (CAT  II)  AMDT  7A  .  .  .  delete— 
approach  minima  when  control  tower  reports 
tall  vessels  in  approach  area  and  inoperative 
table  does  not  apply.  Add  note— when 
control  tower  reports  tall  vessels  in  approach 
a.'ea,  PROC  NA.  ILS  RWY  4R  (CAT  111)  AMDT 
7A  .  .  .  add  note — ^when  control  tower 
reports  tall  vessels  in  approach  area,  PROC 
NA.  This  is  ILS  RWY  4R  AMDT  7B. 

Bedford 

Laurence  G.  Hanscom  Field 

Massachusetts 

NDB  RWY  11  AMDT  19A.  .  . 

Effective:  01/08/93 

FDC  3/0110/BED/  FI/P  Laurence  G. 
Hanscom  Field.  Bedford,  MA.  NDB  RWY  11 
AMDT  19A  .  .  .  circling  CAT  C  MDA  720/ 
HAA  587.  This  is  NDB  RWY  11  AMDT  19B. 

Aumin     I 

Aurora  Manorial  Muni 

Missouri 

VOR/DME-A  AMDT  2.  .  . 

Effective:  12/31/92 

FDC  2/775S/2H2/  Fl/P  Aurora  Memorial 
Muni,  Aurora.  MO.  VOR/DME-A  AMUT 
2  .  .  .  MSA  200-020  2900".  This  is  VOR/ 
DME-A  AMDT  2A. 

Charleston 

Mississippi  Co»Jity 
Missouri 


NDB  RWY  36  AMDT  2,  .  . 
EftecHve:  01/06/93 

FDC  3/006 1/CMQ  FI/P  Mississippi  County, 
Charleston.  MO.  NDB  RWY  36 /^MDT  2  .  .  . 
TRMLRTB.  .  .  MAW  VORTAC  to  CMQ  NDB 
2000.  This  is  NDB  RWY  36  AKfDT  2A 

North  Wilkesbmo 

Wilkes  County 

North  Carolina 

NDB  RWY  1  AMDT  1  .  .  . 

Effective:  01/07/93 

FDC  3/0082/UKF  Fl/P  Wilkes  County, 
North  WilkesbOTo.  NC.  NDB  RWY  1  AMDT 
1  .  .  .  terminal  route .  .  .PUMMPINT/ 
RADAR  (L\F)  to  UK  LOM  (NOPT)  005/8.3. 
This  becomes  NOT  RWY  1  AMDT  l/L 

Roxboro 

Person  County 

North  Carolina 

NDB  RWY  6  AMDT  1  .  .  . 

Effective:  01/07/93 

FDC  3/0085/TDF/  FT/P  Person  County, 
Roxboro,  NC  NDB  RWY  6  AMDT  1 .  .  . 
terminal  route  DAN  VOR  to  HUR  NDB.  Chg 
min  alt  to  2700.  Delete  Raleigh-Durham 
altimeter  setting  minimums.  Change  note 
...  if  local  altimeter  not  received  use 
Raleigh-Durham  setting  and  increase  all 
MDA '8  100  fl.  This  becomes  NDB  RWY  6 
AMDT  lA. 

Pembina 

Pembina  Muni 

North  Dakota 

VOR  RWY  33  AMDT  6.  .  . 

Effective:  01/08/93 

FDd  3/01 22/PMB/  Fl/P  Pembina  Muni. 
Pembina,  ND.  VOR  RWY  33  AMDT  6  .  .  . 
'add  note  .  .  .  chart  .  .  .  Princeton  radio 
122.1R.  This  is  VOR  RWY  33  AMDT  6A. 

Potsdam 

Potsdam  Muni  (Damon  Field) 
New  York 

NDB  RWY  24  AMDT  3.  .  . 
Effective:  01/07/93 

FDC  3/0100/PTD/  Fl/P  Potsdam  Muni 
(Damon  Field).  Potsdam,  NY.  NDB  RWY  24 
AMDT  3  .  .  .  DLT .  .  .  CAT  D  MINS;  DLT 
note .  .  .  activate  MIRL .  .  .  thru  .  .  .  CTAF. 
This  is  NDB  RWY  24  AMDT  3A. 

Poughkeepsie 

Dutchess  County 

New  York 

VOR/DME  RWY  6 /VMDT  5.  .  . 

Effective:  01/12/93 

FDC  3/0168/POU/  H/P  Dutchess  County, 
Poughkeepsie,  NY.  VOR/DME  RWY  6  AMDT 
5.  .  .  S-6  CATS  A/B  VIS  1.  Add  not* .  .  . 
INOP  table  does  not  apply  to  CATS  >V/a  This 
is  VOR/DME  RWY  6  AMDT  5A. 

Nocogdoches 

A  L  Mangham  Jr  Regional 

Texas 

LOC  RWY  36  ORIG.  .  , 

Effective:  11/10/92 

FDC  2/7147/OCH/  Fl/P  A  L  Mangham  Jr 
Regional.  Nocogdoches.  TX.  LOC  RWY  36 
ORIG.  .  .  S-36/circling  category  D  NA;  DME 
MINS.  .  .  S-36/cirelii^  CAT  D  NA.  ALTN 
MINS  NA.  This  U  LOC  RWY  36  ORIG  A. 

Houston 
Houston-SouthMfeat 


Texai 

RNAV RWY 9 AMDTlA.  .  . 

Effective:  12/30/92 

FDC  2/7743/ AXH/  FI/P  Houston- 
Southwest.  Houston.  TX.  RNAV  RWY  9 
AMDTlA.  .  .  S-«  MDA/HAT  ALL  CATS 
540/472,  VIS  CAT  C 1 1/4,  circling  MDA/ 
HAA  ALL  CATS  580/512.  This  is  RNAV 
RWY  9  AMDT  IB 

Houston 

Houston-Southwest 

Texas 

RNAV  RWY  279  AMDT  2A.  .  . 

Effective:  12/30/92 

FDC  2/7744/AXH/  H/P  Houston- 
Southwest.  Houston.  TX.  RNAV  FWY  27 
AMDT2A.  .  .S-2  7  MDA/HAT  ACL  CATS 
540/473,  VIS  CAT  C  1 1/4,  circling  MDA/ 
HAA  ALL  CATS  580/512.  This  is  RNAV 
RWY  27  AMDT  2B. 

Houston 

Houston-Southwest 
Texas  ' 

NDB  RWY  27  AMDT  3A.  .  . 
Effective:  12/30/92 

FDC  2/7745/ AXH/  H/P  Houston- 
Southwest.  Houston.  TX.  NDB  RWY  27 
AMDT3A.  .  .S-27  MDA/HAT  ALL  CATS 
700/633.  VIS  CAT  C 1  3/4.  circling  MDA/ 
HAA  ALL  CATS  700/632,  VIS  CAT  C  1  3/4. 
This  is  NDB  RWY  27  AMDT  3B. 

Houston 

Houston-Southwest 

Texas 

LOC/DME  RWY  9  AMDT  2A.  .  . 

Effective:  12/30/92 

FDC  2/7746/ AXH/  Fl/P  Houston- 
Southwest.  Houston.  TX.  LOC/DME  RWY  9 
AMDT2A.  .  .circling  MDA/HAA  ALL  CATS 
580/512.  This  is  LOC/DME  RWY  9  AMDT 
2B. 

Houston 

Houston-Southwest 

TflXfts 

NDB  RWY  9  AMDT  4A.  .  . 

Effective:  01/04/93 

FDC  3/0016/ AXH/  n/P  Houston- 
Southwest,  Houston,  TX  NDB  RWY  9  /^MDT 
4A.  .  .S-9  MDA  580/HAT  512  ALL  CATS. 
VIS  CAT  C  1-1/2.  Circling  MDA  580/HAA 
513  ALL  CATS.  This  U  NDB  RWY  9  AMETT 
4B. 

Moses  Lake 

Grant  County 

Washington 

ILS  RWY  32R.  AMDT  17.  .  . 

Effective:  01/11/93 

FDC  3/0151/MWH/  Fl/P  Grant  County, 
Moses  Lake,  WA.  ILS  RWY  32R.  AMDT 
17.  .  .delete  light  activation  note.  .  .activate 
MALSR  RWY  32R-CTAF.  This  becomes  ILS 
RWY  32R,  AMDT  17/^ 

Moses  Lake 

Grant  County 

Washington 

?«)B  RWY  32R,  AMDT  15.  .  . 

EffiBCtlve:  01/11/93 

FDC  3/0152/MWH/  FI/P  Grant  Count,, 
Moses  Lake,  WA.  NDB  RWY  32R.  AMCTT 
15.  .  .delete  light  activation  note.  .  .actirtta 
MALSR  RWY  32R— CTAF.  This  becomes 
NDB  RWY  32R,  AMDT  15A. 
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Moses  Lake 

Grant  County 

Washington 

VOR  RWY  32R.  AMDT18.  .  . 

Effective:  01/11/03 

FDC  3/0153/MWH/  FI/P  (kant  County, 
Moses  Lake.  WA.  VOR  RWY  32R.  AMDT 
18.  .  .delete  light  activation  note.  .  .activate 
MALSR  RWY  3  2  R— CT AF.  This  becomes 
VOR  RWY  32R.  AMDT  18A. 

Moses  Lake 

Grant  County 

Washington 

VOR  RWY  21,  AMDT  3.  .  . 

Effective:  01/11/93 

FDC  3/0154/MWH/  FI/P  Grant  County, 
Moses  Uke,  WA.  VOR  RWY  21R.  AMDT 

3.  .  .delete  light  activation  note.  .  .activate 
MALSR  RWY  32R-CTAF.  This  becomes 
VOR  RWY  21.  AMDT  3A. 

Moses  Lake 

Grant  County 
Washington 

RNAVRWY21,AMDT6.  .  . 
Effective:  01/11/93 

FDC  3/0155/MWH/  FI/P  Grant  County. 
Moses  Lake,  WA.  RNAV  RWY  21,  AMDT 
6.  .  .delete  light  activation  note.  .  .activate 
MALSR  RWY  32R— CTAF.  This  becomes 
RNAV  RWY  21.  AMDT  6A. 

Moses  Lake 

Grant  County 

Washington 

VOR  RWY  3.  AMDT  4.  .  . 

Effective:  01/11/93 

FDC  3/0157/MWH/  FI/P  Grant  County. 
Moses  Lake,  WA.  VOR  RWY  3,  AMDT 

4.  .  .delete  light  activation  note.  .  .activate 
MALSR  RWY  32R— CTAF.  This  becomes  ILS 
RWY  3.  AMDT  4A. 

Moses  Lake 

Grant  County 

Washington 

VOR  RWY  14L.  AMDT  10.  .  . 

Effective:  01/11/93 

FDC  3/0158/MWH/  FI/P  Grant  County, 
Moses  Lake,  WA.  VOR  RWY  14L,  AMDT 
10.  .  .add 'NOPT  to  each  10  DME  initial  arc 
segment.  Delete  light  activation 
note.  .  .activate  MALSR  RWY  32R— CTAF. 
This  becomes  VOR  RWY  14L,  AMDT  lOA. 

|FR  Doc.  93-2050  Filed  2-1-93;  8:45  am] 
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14CFRPart97 

[Docket  Na  27114;  Amdt  No.  1528] 

Standard  Instrument  Approach 
Proceduras;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY;  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 


airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

EFFECTIVE  DATE:  An  effisctive  date  for 
each  SLAP  is  sp>ecified  in  the 
amendatory  provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  AvailabiUty  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  hiquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office. 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420),  Technical  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPtXMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 


documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C  552(a),  1  CFR  part  51.  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  apphcable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3. 8260- 
4.  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
pubUcation  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identincation  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previousjy  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs.  the  TERPS  criteria  were  applied 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and. 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
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ourent  It.  therefcve — (1)  is  not  a  "nu}ar 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  OH  Part  97 

Air  traffic  control,  Airports. 
Incorporation  by  reference,  Navigation 
(Air),  Standard  instrument  approaches, 
Weather. 

Issued  in  Washington,  DC,  on  )anuaiy  IS, 
1993. 

Thomas  C.  Accardi, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CTR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97-STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348. 1354(a), 
1421  and  1510;  49  U.S.Q  106(g)  (Revised 
Pub.  L.  97-449,  January  12. 1983);  and  14 
CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§S  97.23. 97.25, 97.27, 97.29, 97  J1, 97 J3, 
and  97.35    [Amanded] 

By  amending:  §97.23  VOR.  VOR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOG,  LOC/DME, 
LDA,  LDA/DME,  SDF.  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS.  MLS.  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SL\Ps,  identified  as  follows: 

•  *  *  Effective  April  l.t  993 

Jackson,  CA,  Westover  Field  Amador  County, 

VOR/DME  RWYl.Orig. 
Windsor  Locks,  CT,  Bradley  International, 

VOR  or  TACAN  RWY  6,  Orig. 
Windsor  Locks.  CT.  Bradley  International, 

VOR/DME  RWY  6.  Orig.  A.  Cancelled 
Windsor  Locks.  CT.  Bradley  International, 

VOR  or  TACAN  RWY  15.  AmdL  2 
Windsor  Locks,  CT,  Bradley  International, 

VOR  or  TACAN  RWY  24.  Amdt.  1 
Windsor  Locks.  CT.  Bradley  International, 

VOR  or  TACAN  RWY  33.  Orig. 


Windsor  Locks.  CT.  Bradley  International. 

NDB  RWY  8,  Amdt  26 
Windsor  Locks,  CT,  Bradley  International, 

ILS  RWY  24.  Amdt  6 
Windsor  Locks,  CT,  Bradley  Intematiottal, 

ILS  RWY  33,  Amdt  4 
Destin,  FL.  Destin-Port  Wahon  Beach. 

RADAR-l.Amdtr 
Colby.  KS,  Shaltz  Field.  NDB  RWY  17.  Amdt 

3,  Cancelled 
Colby,  KS.  Shalte  Field.  NDB  RWY  17.  Orig. 
Richmond,  KY,  Madison.  VOR/DME  RNAV 

RWY  36.  Amdt  6 
De  Ridder,  LA.  Beauregard  Parish.  RAOAR- 

l.Orig. 
Crand  Rapids,  MI,  Kant  County  Intl.  ILS 

RWY  8R,  Amdt  4 
Columbus.  OH.  Ohio  State  University,  VOR/ 

DME  RNAV  RWY  27L.  Amdt  6 
Willard,  OH.  Willard.  VOR-A.  Amdt.  5. 

Cancelled 
Willard,  OH,  Willard.  VC»/DMB-A.  Orig. 
LewUbuig,  TN,  Ellington,  NDB  RWY  20, 

Amdt  4 
Dallas-Fort  Worth,  TX,  Dallas/Fort  Worth 

International.  ILS  RWY  17L,  Amdt  5 
Dallas-Fort  Worth,  TX,  Dallas/Fort  Worth 

International,  ILS  RWY  18R,  Amdt.  4 

•  *  •  Effective  March  4, 1993' 

Baltimore.  MD.  BaltimcMv-Washington  Intl, 

ILS  RWY  33L,  Amdt  6 
Baltimore,  MD,  Baltimore- Washington  Intl. 

ILS/DME  RWY  33R.  /Undt.  2 
Muskegon,  MI,  Muskegon  County.  ILS  RWY 

24,  Amdt  3 
Crain  Valley,  MO,  East  Kansas  City,  VOR 

RWY  23,  Amdt  2 
Crain  Valley,  MO,  East  Kansas  Gty,  VOR/ 

DME  RNAV  RWY  27.  Amdt  1 
Beatrice,  NE,  Beatrice  Munidpd.  VOR  RWY 

13,  Amdt  15 
Whiterield,  NH,  Mount  Washington  Regional, 

LOC  RWY  10,  Amdt  3 
WhiteHeld,  NH,  Mount  Washington  Regional, 

NDB  RWY  10,  Amdt  6 
Toms  River.  NJ.  Robert  J.  Miller  Air  Parit,  ILS 

RWY  6.  Amdt  1 
Chambersburg,  PA,  Chambersburg  Muni, 

VOR-B,  Amdt.  1,  Cancelled 
Chambersburg,  PA,  Chambersbmg  Muni, 

V0R/DN4E-B.  Orig. 
Doylestown,  PA,  Doylestown.  VOR  RWY  23. 

Amdt  6 
Doylestown.  PA.  Doylestown.  NDB  RWY  23, 

Amdt.  2 
Pittsburgh.  PA.  Allegheny  County.  VOR/DME 

RNAV  RWY  10.  Amdt  6 
Shamokin.  PA.  Northumberiand  County, 

VOR  RWY  8,  Amdt  3 
Washington,  PA,  Washington  Co.,  NDB  RWY 

27.0ng. 
Point  Pleasant,  WV.  Mason  County,  VOR/ 

DME-A.  Amdt.  4 
Beckley,  WV,  Raleigh  County  Memorial, 

VOR/DME  RWY  1 ,  Amdt  3 
Beckley,  WV,  Raleigh  County  Memorial,  VOR 

RWY  10,  Amdt  12 
Beckley,  WV.  Raleigh  County  Memorial.  VOR 

RWY  19.  Amdt  3 
BecUey.  WV.  Raleigh  County  Memorial.  ILS 

RWY  19,  Amdt  3 

•  *  *  Effective  February  4. 1993 

MarshaU,  MO,  Marshall  Mem'I  Muni.  NDB 
RWY  36.  Orig. 


Myerstown.  PA.  Deck  Airport.  VOR/DMS-A. 
Orig. 

•  •  *  Effective  January  4, 1993 

Falrvlew,  OK.  Falrview  Muni,  NOT  RWY  17, 
Amdta 

(FR  Doa  93-2051  Filed  7r-\-%3;  8:45  am] 


Federal  Highway  Adminletratton 

23  CFR  Pari  140 
[FHWA  OockM  Na  92-7] 
RIN212S-AC96 

Relmburaement;  Temporary  Matching 
FurnJ  Wahrer 

agency:  Federal  Highvray 
Administration  (FHWA).  DOT. 
ACTKM:  Final  rule. 

SUMMARY:  The  FHWA  is  issuing  the  final 
regulations  establishing  procedures  for  e 
temporary  waiver  of  State  matching 
fund  requirements  as  mandated  by 
section  1054  of  the  Intermodal  Surface 
Transportation  Elffidency  Act  (ISTEA) 
of  1991.  Section  1054  of  the  ISTEA 
authorizes  a  State  to  request  an  increase 
ha  the  Federal  share  (normally  75  to  90 
percent)  of  the  construction  costs  of  a 
qualifying  Federal-aid  highway  pro^ 
based  upon  a  certification  by  the 
Governor  of  the  State  that  suffident 
funds  are  not  available  to  pay  the  coat 
of  the  non-Federal  share  of  the  project 
The  provisions  permit  a  State  to  receive 
up  to  100  p«c8nt  Federal  funds  on  a 
project  for  a  period  throiigh  September 
30, 1993.  The  State  is  required  to  repay 
the  amount  of  funds  received  above  the 
regular  Federal  share  by  March  30, 
1994.  If  the  State  does  not  maka  the 
repayment.  50  percent  of  the  amount 
will  be  deducted  from  the  State's 
apportionments  in  fiscal  year  1995  and 
the  remaining  50  percent  in  fiscal  year 
1996. 

EFFECTIVE  DATE:  February  2. 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  Max  I.  Inman,  Chief,  Federal/States 
Finandal  Management  Branch,  (202) 
36&-2853;  or  Mr.  Steven  M.  Rochlis, 
Office  of  the  Chief  Counsel,  (202)  366- 
0761,  Federal  Highwey  Administration. 
400  Seventh  Street,  SW.,  Washington. 
DC  20590.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m.,  e.t,  Monday  through 
Friday,  except  legal  Federal  holidays. 
SUPPIXMEKTARY  »4F0RUATX>N:  The 
Intermodal  Surface  Transportation 
Effidency  Act  (ISTEA)  of  1991.  Pub.  L 
102-240,  105  Stat  1914  (1991),  was 
signed  by  the  President  on  December  18, 
1991.  Section  1054  of  the  ISTEA 
provides  that  a  State  may  request  a 
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waiver  of  its  normal  share  of  the 
construction  cost  of  a  qualifying 
Federal-aid  highway  project  provided 
the  Governor  of  the  State  certifies  that 
sufficient  funds  are  not  available  to  pay 
the  cost  of  the  non-Federal  share  of  the 
project.  The  non-Federal  share  of  a 
project  normally  ranges  from  10  percent 
to  25  percent.  This  statute  allows  a  State 
to  claim  Federal  funds  up  to  100  percent 
of  project  costs  imtil  September  30, 
1993.  This  regulation  prescribes 
procedures  for  administering  section 
1054  of  the  ISTEA. 

The  amount  claimed  by  the  State  in 
excess  of  the  regular  Federal  share  must 
be  repaid  by  March  30, 1994.  The  State 
may  choose  not  to  make  repayment 
which  will  result  in  a  deduction  from 
the  State's  apportionments  in  fiscal 
years  1995  and  1996.  One-half  of  the 
amount  to  be  repaid  by  the  State  will  be 
deducted  in  each  of  the  fiscal  years. 

Any  amoimts  deducted  from 
apportionments  will  be  reapportioned  to 
Sitates  which  did  not  use  the  waiver  and 
to  Stales  which  made  the  repayment. 

The  statute  establishes  the 
requirements  for  a  project  to  qualify  for 
a  temporary  matching  fund  waiver.  The 
project  must  receive  Federal  approval 
under  title  23,  United  States  Code,  after 
December  18,  1991,  the  effective  date  of 
the  ISTEA,  and  be  subject  to  the 
Governor's  certification  that  funds  are 
not  available  to  pay  the  cost  of  the  non- 
Federal  share  of  the  project. 

Discussion  of  Comments 

A  notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
July  16, 1992,  requesting  comments  on 
the  proposed  rule.  Two  comments  were 
received. 

The  first  comment  was  from  the  U.S. 
Small  Business  Administration 
requesting  a  more  complete  explanation 
of  the  effect  the  rule  will  have  on  small 
entities.  An  explanation  is  included 
under  the  statement  on  the  Regulatory 
Flexibihty  Act. 

The  second  comment  was  received 
from  a  county  transportation  agency 
which  recommended  that  the  waiver  of 
a  local  match  be  automatically  provided 
regardless  of  the  availability  of  State 
funds  to  pay  for  the  non-Federal  share 
of  the  project  costs.  The  law  specifically 
states  that  a  waiver  can  be  granted  only 
when  the  State  certifies  that  sufficient 
funds  are  not  available  to  pay  the  cost 
of  the  non-Federal  share  of  the  project. 
Therefore,  no  change  is  made  to  the 
proposed  rule. 

A  question  was  raised  within  FHWA 
regarding  §  140.311,  paragraph  (e), 
which  states  that  appropriate 
adjustments  will  be  made  to  each  State's 
obligation  limitation.  The  provision 


suggests  that  obligation  limitation  will 
be  deducted  from  the  waiver  States  and 
distributed  to  the  other  States,  which  is 
misleading.  Each  State  will  receive 
obligation  limitation  based  on  its 
normal  share  of  apportionments. 
Apportionments  will  then  be  adjusted  to 
reflect  the  payback  of  the  waivers.  States 
receiving  additional  apportionments 
will  also  receive  a  proportional  amount 
of  obligation  limitation  from  the 
allocation  reserve.  Subsection 
140.311(e)  is  deleted  from  the  final  rule 
to  avoid  confusion. 

Rulemaking  Analjrset  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  major  vrithin  the  meaning 
of  Executive  order  12291  or  significant 
within  the  meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  It  is  anticipated  that  the 
economic  impact  of  this  rulemaking  will 
be  minimal:  therefore,  a  full  regulatory 
evaluation  is  not  required. 

Regulatory  Flexibility  Act  (Explanation 
and  Analysis) 

In  accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq..  the 
FHWA  has  evaluated  the  effects  of  this 
rule  on  small  entities.  Based  on  the 
evaluation,  the  FHWA  hereby  certifies 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  is  directed  toward  State 
governments,  and  it  is  anticipated  that 
fewer  than  15  States  will  qualify  for 
temporary  matching  fund  waivers.  In 
some  of  these  States,  qualifying  projects 
may  be  built  in  small  local  government 
jurisdictions  and  could  result  in  a 
reduction  of  local  government  funds 
needed  for  the  non-Federal  share  of 
project  costs.  However,  no  significant 
economic  impact  is  expected  on  a 
substantial  number  of  small  entities 
because  the  matching  fund  waiver  is 
temporary  and  the  number  of  projects 
involving  small  entities  is  expected  to 
be  small. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 


Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  do  not 
apply  to  this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  oif  1980. 44  U.S.C.  3501 
et  seq. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  detennined 
that  this  action  would  not  have  Miy 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  eadi  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  140 

Accounting,  Grant  program- 
transportation.  Highways  and  roads. 

Issued  on:  January  15, 1993. 
TJ).  Larson, 

Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  hereby  amends  23  CFR  part  140 
to  read  as  follows: 

PART  140— REIMBURSEMENT 

1.  The  authority  citation  for  23  CFR 
part  140  is  revised  to  read  as  follows: , 

Authority:  23  U.S.C  101(e),  114(a),  120, 
120  note,  121, 122  and  315:  and  49  CFR 
1.4B(b). 

2.  Part  140  is  amended  by  adding  a 
new  subpart  C  to  read  as  follows: 

Sut>p«rt  C— Temporary  Matching  Fund 
Waivw 


140.301 
140.303 
140.305 
140.307 


PurpoM. 

Applicability. 

Definitions. 

Submission  of  certification  by 


Governor. 
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14a300    ReqxMSt  and  approval  of  increase  in 

Federal  share. 
140.311    Repayment  of  the  increased 

Federal  share. 

Subpart  C— Temporary  Matching  Fund 
Waivp 

1140.301    Purpoa*. 

The  purpose  of  this  regulation  is  to 
prescribe  procedures  for  administering 
section  1054  of  the  Intennodal  Surface 
Transportation  Efficiency  Act  of  1991, 
providing  for  a  tempoFary  waiver  of 
State  matching  fund  requirements. 

1140.303    AppOcabDHy. 

The  provisicms  of  this  subpart  are 
applicable  to  qualifying  projects  as 
defined  in  §  140.305  during  the  period 
beginning  October  1, 1091,  and  ending 
September  30, 1993. 

§140.305    Deftnhiona. 

As  used  in  this  subpart: 

Governor  means  the  Governor  of  any 
one  of  the  fifty  States,  or  Puerto  Rico, 
and  includes  the  Mayor  of  the  District 
of  Columbia. 

Increased  Federal  share  means  the 
portion  of  the  approved  Federal  share 
which  is  in  excess  of  the  regular  Federal 
share  that  would  have  been  approved  if 
a  matching  fund  waiver  had  not  been 
requested. 

Qaalifying  project  means  a  project 
approved  after  December  18, 1991, 
under  23  U.S.C.  106(a),  or  a  project  for 
which  the  United  States  becomes 
obligated  to  pay  after  December  18, 
1991,  under  23  U.S.C  117  or  23  U.S.C 
133(e),  for  which  the  Governor  has 
submitted  a  certification  described  in 
§140.307. 

« 140.307    Submission  of  c«rtiflcat>on  by 
Governor. 

The  Governor  of  the  State  shaU 
submit  a  certification  in  writing  to  the 
Federal  Highway  Administration 
(FHWA)  Division  Administrator 
certifying  that  sufficient  funds  are  not 
available  to  pay  the  cost  of  the  non- 
Federal  share  of  a  qualifying  project, 
taking  into  account  all  State  and  local 
funds  that  are  available  for  obligation  on 
Federal-aid  highway  projects.  Funds 
encumbered  or  committed  to  other 
existing  programs  are  considered 
unavailable  for  matching  purposes. 

§140.309    Request  and  approval  of 
increase  in  Fadaral  share. 

(a)  The  State  may  submit  a  request  in 
writing  to  the  FHWA  Division 
Administrator  for  an  increase  in  the 
Federal  share  of  a  quaUfying  project  up 
to  and. including  100  percent  at  Uie  time 
the  State  submits  a  request  for  project 
approval  or  obligation.  The  request  shall 


specify  the  Federal  pro  rata  share,  the 
amount  of  regular  Federal  funds  and  the 
amount  of  the  increesed  Federal  share 
desired. 

(b)  To  maximize  the  obligation  of 
Federal  funds,  the  amount  obligated  for 
the  increased  Federal  share  may  be 
based  on  the  estimated  costs  to  be 
incurred  by  the  State  before  September 
30, 1993,  instead  of  the  total  estimated 
project  costs. 

(c)  When  submitting  the  project 
agreement.  Form  FR-2,  punuant  to 
S  630.304  of  this  title,  the  State  shall 
include  in  the  agreement  the  following 
provision: 

The  Fedeial-aid  pvticipatiaa  is  increased 

to percent  iat  reimbursement 

claims  paid  on  fx  Iwfare  September  30, 1993, 
In  accordance  with  Pub.  L  102-240,  section 
10S4.  The  additional  Federal  funds  requested 

total  $ ,  Qaims  paid  after 

September  30, 1993,  shall  be  at  the  regular 
Federal  pro  rata  share  of percent. 

(d)  The  State  may  claim 
reimbursement  for  the  increesed  Federal 
share  as  a  part  of  its  normal  billing 
procedures.  Participating  costs  incurred 
by  the  State  on  qualifying  projects  shall 
be  charged  on  a  pro  rata  basis  to  the 
regular  Federal  share,  increased  Federal 
share,  and  non-Federal  share,  if  any. 

§140.311    Repayment  of  the  incraasad 
Fadaral  share. 

(a)  The  State  shall  repay  the  amount 
of  the  increased  Federal  share  made 
pursuant  to  this  subpart  on  or  before 
March  30, 1994.  If  such  repayment  is 
not  made  by  the  State,  the  FHWA  shall 
make  the  deductions  as  provided  in 
paragraph  (c)  of  this  section. 

(b)  The  FHWA  shall  deposit  all 
repayments  made  by  a  State  under 
paragraph  (a)  of  this  section  to  the 
Highway  Trust  Fund  and  shall  credit 
the  repayments  to  the  appropriate 
apportionment  accounts  of  the  State. 

(c)  If  the  total  amount  of  the  increased 
Federal  share  is  not  repaid  on  or  before 
March  30, 1994,  deductions  shall  be 
made  from  the  State's  fiscal  year  1995 
and  fiscal  year  1996  apportionments. 
The  total  amount  deducted  shall  be  the 
amount  reimbursed  to  the  State  on  the 
increased  Federal  share  of  all  qualifying 
projects.  In  each  of  the  fiscal  years,  cme- 
half  of  the  total  deduction  shall  be  made 
from  the  following  categories  on  a  pro 
rata  basis:  National  Highway  System, 
Surface  Transportation  Program, 
Interstate  Construction,  Interstate 
Substitute,  Interstate  Maintenance 
Program,  Bridge  Program,  and 
Congestion  Mitigation  and  Air  Quality 
Improvement  Program. 

(d)  The  total  amount  deducted  in 
(Kxordance  with  paragraph  (c)  of  this 
section  shall  be  reapportioned  to  those 


States  Miiich  did  not  raceive  an 
increased  Federal  share  under  this 
subpart  and  to  those  States  which  have 
made  repayment  under  this  section. 
These  reapportioned  funds  shall  be 
credited  to  the  same  categories  of  funds 
•on  which  the  deductions  occuned. 

PH  Doc  e3-lS34  FUed  3-l-«3:  SsSS  am) 


DEPARTMENT  OF  DEFENSE 

Department  o(  the  Army 

32  CFR  Pwto  682  through  MM.  609,  «12 
■nd616 

Removal  of  Rules 

agency:  Office  of  the  Assistant 
Secretary  of  the  Army  (Researdi, 
Development  and  Acquisition),  DOQ. 
AcnoN:  Removal  of  rule. 

StiMMARY:  The  purpose  of  this  document 
is  to  remove  32  CFl^  (>arts  592  through 
606, 608,  612  and  616,  subchapter  G. 
The  reason  for  this  removal  is  that  this 
part  is  outdated  and  no  longer  valid. 
The  piupose  of  this  subchapter  was  to 
implement  Department  of  Defense 
publications,  pursuant  to  1.108  of  this 
title  and  to  establish  for  the  Department 
of  the  Army  imiform  policies  and 
procedures  relating  to  the  procurement 
of  supplies  and  services. 
EITECTrVE  DATE:  February  15, 1993. 
FOR  FUfTTHER  MFORUATION  CONTACT: 
Mrs.  Esther  Morse  or  Mr.  Curtis 
Stevenson,  Office  of  the  Assistant 
Secretary  of  the  Army  (RDA), 
Washington,  D.C  20310-0103,  (703) 
756-7577  or  (703)  697-0723. 
SUPPtEMEWTARY  WTOnHATIOM; 

a.  List  ofSubjecU  in  32  CFR  Parts  592 
through  606, 608, 612  and  616. 

Procurement  by  Formal  Advertising, 
Procurement  by  Negotiation,  Special 
Types  and  Methods  of  Procurement, 
Interdepartmental  and  Coordinated 
Procuren>ent,  Foreign  Purchases. 
Contract  Clauses,  Termination  of 
Contracts,  Patents,  Data,  and  Copyrights, 
Bonds,  Insiirance,  and  Indemnification, 
Taxes,  Labor,  Government  Property, 
Procurement  Quality  Assurance, 
Contract  Cost  Principles  and 
Procedures,  Procurement  Forms, 
Prociuement  of  Construction  and 
Contracting  for  Architect-Engineer 
Services,  Service  Contracts,  Appendixes 
to  Army  Procurement  Procedure. 

Regulatory  Flexibility  Act. 

The  removal  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
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within  the  meaning  (tf  the  Ragulatory 
Flexibility  Act.  5  U.S.  Coda  601  at  seq., 
because  it  eliminates  language  which  ia 
no  longer  applicable. 

Paperwerk  Reductioa  Act 

The  Paperwork  Reduction  Act  (Pub. 
L.  96-511)  does  not  apply  as  the 
language  being  eliminated  is  no  longer 
applicable. 

FARTS  592-606, 608, 612, 616 
[REMOVED] 

Accordingly,  pursuant  to  44  U.S.C 
IS.  32  CFR  Parts  592  through  606,  608, 
612  and  616  are  removed. 
Kenneth  L.  Denton, 

Army  Federal  Fegister  Liaison  Officer. 
IFR  Doc.  93-2342  Filed  2-1-93;  8:45  am) 
aajjNQCOoe; 


DEPARTMENT  OF  TRANSPORTATIOM 

Coast  Guard 

33CFRPartS 
[CGO  92-061) 

ReaMgnment  of  Marina  Inspection 
Zones  and  Captain  of  tha  Port  Zonae 
for  Houston  and  Galveston,  TX 

AGENCY:  Coast  Guard,  DOT. 
ACnON:  Final  rtile. 

StJMMARY:  This  final  rule  realigns  the 
Marine  Inspection  Zones  and  Captain  of 
the  Port  Zones  for  the  Coast  Guard 
Marine  Safiaty  Offices  in  Houston  and 
Galveston,  Texas.  These  changes  are 
being  made  to  improve  the  Coast 
Guard's  command  and  control  of  marine 
safety  around  Clear  Lake,  Texas.  They 
will  not  impair  any  servicee  to  the 
public  suppUed  by  the  Coast  Guard. 
EFFECTIVE  DATE:  February  2. 1993. 
FOR  FURTHER  MFORUATION  CONTACT: 
Lieutenant  John  P.  Sifling,  Project 
Manager.  Office  of  Marine  Safety. 
Security,  and  Environmental  Protection 
{G-MPS-3),  (202)  267-0491,  between  7 
a.m.  and  3:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPIXMENTARY  MFORMATXM: 

Drafting  Inferraation 

The  principal  persons  involved  in 
drafting  this  document  are  Lieutenant 
John  P.  Sifling.  Project  Manager,  Office 
of  Marine  Safiety.  Security,  and 
Environmental  Protection,  and  Mr. 
Patrick  J.  Murray.  Project  Counsel, 
Office  of  the  Chief  Counsel. 

Background  and  Purpose 

No  notice  of  proposed  rulemaking 
was  prepared  for  this  final  rule,  wfakh 


covers  "agency  organization"  and  is 
therefore  exempt  from  the  requirements 
of  5  U.S.C.  533(b)  for  notice  and 
comment.  Because  the  rule  has  no 
substantive  effect,  good  cause  exists 
under  5  U.S.C.  553(d)  to  give  it  effect 
less  than  30  days  after  pubUcation.  The 
rule  merely  realigns  two  Marine 
Inspection  Zones  and  Captain  of  the 
Port  Zones  to  reduce  the  administrative 
burden  and  to  simplify  the  current 
alignment.  It  will  woric  no  adverse 
impact  on  the  public,  since  Marine 
Safety  units  in  Houston  and  Galveston, 
Texas,  will  continue  to  perform  all 
functions  affecting  the  public  that  they 
previously  performed. 

Discussion 

The  boundaries  of  the  Marine 
Inspection  Zones  and  Captain  of  the 
Port  Zones  for  Coast  Guard  Marine 
Safety  Offices,  Houston  and  Galveston, 
Texas,  are  being  adjusted  for  more 
efficient  internal  management  and  to 
enhance  performance  of  missions.  In 
particular,  they  are  being  adjusted  to 
eliminate  a  split  of  responsibility  for  a 
single  body  of  water:  Clear  Lake,  Texas. 
This  adjustment  will  not  impair  any 
services  to  the  public  supplied  by  the 
Coast  Guard. 

Regulatory  Evaluation 

This  final  rule  is  exempt  from  the 
provisions  of  Executive  Order  12291 
because  it  pertains  to  matters  of  "agency 
organization"  as  provided  for  in  section 
1(a)(3)  of  the  Order,  his 
"nonsignificant"  under  EKDT  regulatory 
policies  and  procedures  |44  FR  11040 
(February  26, 1979)].  Its  economic 
impact  will  be  so  minimal  that  further 
evaluation  is  unnecessary.  It  places  no 
new  requirements  on  any  sector  of  the 
public.  It  will  not  impair  any  services  to 
the  public  supplied  by  the  Coast  Guard. 
It  streamlines  and  enhances  internal 
logistics  and  support.  As  its  impact  is 
minimal,  the  Coast  Guard  certifies  that 
it  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  lafonnation 

This  final  rule  contains  no  collection- 
of-information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3510  e( seq. I 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  the  rule  does  not  have 
sufficient  implications  for  faderalism  to 
warrant  the  preparation  of  a  Fefleralism 
Asseasoieiit  This  oiynizational 


realignment  has  no  preemptive  effect;  it 
leaves  duties  and  powers  of  State  and 
local  governments  as  they  are, 

EoTironment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that,  under  section  2.B.2 
of  Commandant  Instruction  M16475.1B, 
the  rule  is  categorically  excluded  fit>m 
further  environmental  documentation. 
The  rule  is  an  administrative  matter 
within  the  meaning  of  subsection 
2.B.2.I.  of  Commandant  Instruction 
M16475.1B  that  clearly  has  no 
environmental  impact. 

List  of  Subjects  in  33  CFR  Part  3 

Organization  and  functions 
(Government  agencies). 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  3  as  follows: 

PART  3-COAST  GUARD  AREAS, 
DISTRICTS,  MARINE  INSPECTION 
ZONES,  AND  CAPTAIN  OF  THE  PORT 
ZONES 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

AatiMrity:  14  U.S.C.  633;  49  CFR  1.45, 
1.46. 

2.  Section  3.40-25.  paragraph  (b),  is 
revised  to  read  as  follows: 

83.40-25    Houston  Marine  Inapection  Zona 
and  Ca(>tain  ol  the  Port  Zone. 

•        •        •        •        • 

(b)  The  boundary  of  the  Houston 
Marine  Inspection  Zone  and  Captain  of 
the  Port  Zone  starts  at  the  junction  of 
the  east  bank  of  the  Trinity  River  and 
30°  N.  latitude;  thence  northerly  along 
the  east  bank  of  the  Trinity  River; 
thence  northwesterly  along  the  eastern 
shore  of  Lake  Livingston;  thence 
northwesterly  along  the  east  bank  of  the 
Trinity  River  to  the  southern  boundary 
of  Dallas  County,  Texas;  thence  westerly 
along  the  southern  boundary  of  Dallas 
County.  Texas  to  97'  W.  longitude; 
thence  north  along  97°  W.  longitude  to 
the  Texas-Oklahoma  boimdary;  thence 
northwesterly  along  the  Texas- 
Oklahoma  boundary;  thence  north  along 
the  New  Mexico-Oklahoma  boundary; 
thence  west  along  the  New  Mexico- 
Colorado  boundary;  thence  south  along 
the  New  Mexico- Arizona  boundary; 
thence  easterly  along  the  southern 
boundary  of  New  Mexico  to  the 
southeast  comer  of  New  Mexico  at  32* 
N.  latitude;  thence  southeasteriy  to 
29°18'  N.  latitude,  96°07'  W.  longitude; 
thence  northeasterly  to  29°31.1'  N. 
latitude.  95°11.5'  W.  longitude,  in 
Friendswood.  Texas;  thence  eest  along 
tha  north  edge  of  Fann-to-Markst  Road 
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(FM)  518  to  the  junction  of  Texas 
Highway  146  in  Kemah,  Texas;  thence 
northeasterly  to  29°35'  N.  latitude, 
94°55'  W.  longitude:  thence  north  along 
94°5S'  W.  longitude  to  30°  N.  latitude; 
thence  east  along  3V  N.  latitude  to  the 
east  bank  of  the  Trinity  River. 

3.  Section  3.40-30,  paragraph  (b),  is 
revised  to  read  as  follows: 

§3.40-30    Gatveston  Msrine  Inspection 
Zona  and  Captain  of  the  Port  Zone. 

(b)  The  boundary  of  the  Galveston 
Marine  Inspection  Zone  and  Captain  of 
the  Port  Zone  starts  at  the  junction  of 
the  sea  and  94°23'  W.  longitude;  thence 
north  along  94°23'  W.  longitude  to  30° 
N.  latitude;  thence  west  along  30°  N. 
latitude  to  94°55'  W.  longitude;  thence 
south  to  29°35'  N.  latitude.  94°55'  W. 
longitude;  thence  southwesterly  to  the 
junction  of  Texas  Highway  146  and 
Farm-to-Market  Road  (FM)  518  in 
Kemah,  Texas;  thence  west  along  the 
north  edge  of  FM  518  to  29°31.1'N. 
latitude,  95°11.5'  W.  longitude  in 
Friendswood,  Texas;  thence 
southwesterly  to  the  east  bank  of  the 
Colorado  River  at  29°18'  N.  latitude, 
96°07'  W.  longitude;  thence  southerly 
along  the  east  bank  of  the  Colorado 
River  to  the  sea. 

Dated:  January  25, 1993. 
A.E.  Henn, 

RearAdmiml,  U.S.  Coast  Guard.  Chief,  Office 
of  Marine  Safety,  Security  and  Environmental 
Protection. 

IFR  Doc  93-2425  Filed  2-1-93;  8:45  am] 
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33  CFR  Part  117 

[CGD7-92-«91 

Drawbridge  Operation  Regulations; 
Atlantic  Intrecoastal  Waterway,  From 
St.  Marys  River  to  Key  Largo 

AGENCY:  Coast  Guard,  DOT. 
ACTKM:  Final  rule. 

SUMMARY:  At  the  request  of  the  Mayor  of 
Sea  Ranch  Lakes,  the  Coast  Guard  is 
changing  the  regulations  governing  the 
operation  of  the  Commercial  Boulevard 
Drawbridge  (Northeast  50th  Street/State 
Road  870),  mile  1059.0,  at  Lauderdale- 
by-the-Sea,  Broward  County,  Florida. 
This  change  is  being  made  as  a  result  of 
complaints  about  the  highway  traiBc 
delays.  This  action  should 
accommodate  oirrent  needs  of  highway 
traffic  while  still  meeting  the  reasonable 
needs  of  navigation.  Public  vessels  of 
the  United  States,  tugs  with  tows,  and 
vessels  in  a  situation  where  a  delay 
would  endanger  life  x>r  property  will 
continue  to  be  passed  at  any  time. 


EFFECTIVE  DATE:  March  4, 1993. 
FOR  FURTHER  MFORMATKM  CONTACT. 
Mr.  Brodie  Rich,  Project  Manager, 
Bridge  Section,  at  (305)  536-4103. 

SUPPLEMENTARY  MFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Brodie  Rich. 
Project  Manager,  and  LT,  ].M.  Losego, 
Project  Attorney,  Seventh  District  Legal 
Office. 

Regulatory  History 

On  September  22. 1992,  the  Coast 
Guard  published  a  notice  of  proposed 
rulemaking  entitled  Drawbridge 
Operation  Regulations,  Atlantic 
Intracoastal  Waterway,  from  St.  Marys 
River  to  Key  Largo,  in  the  Federal 
Register  (57  FR  43647).  The  Coast  Guard 
received  one  letter  commenting  on  the 
proposal.  A  public  hearing  was  not 
requested  and  one  was  not  held. 

Background  and  Purpose 

This  drawbridge  presently  opens  on 
signal  except  that,  from  November  1 
tluough  May  15  from  8  a.m.  to  6  p.m., 
the  draw  need  open  only  on  the  hour, 
quarter-hour,  half-hour  and  three- 
quarter  hour.  The  Mayor  of  Sea  Ranch 
Lakes  has  requested  the  bridge  be 
opened  only  on  the  hour  and  half-hour 
to  reduce  highway  traffic  congestion. 

The  Coast  Guard  analysis  of  bridge 
openings,  highway  traffic  levels  of 
service,  and  waterway  holding 
conditions  has  determined  this  bridge 
averages  only  2  openings  per  hour  on 
weekdays  with  no  apparent  increases  in 
commuter  traffic  levels  during  morning 
and  afternoon  rush  hours.  On  weekends 
there  is  a  reduction  in  highway  traffic 
levels;  however,  during  the  winter 
season  the  number  of  drawbridge 
openings  increases  due  to  heavy  boating 
activities  on  the  Infracoastal  Waterway. 
In  order  to  reduce  highway  traffic 
delays,  the  Coast  Guard  is  implementing 
a  20-minute  opening  schedule  on 
weekends  during  the  seasonal  period. 

Discussion  of  Conunents  and  Changes 

The  Coast  Guard  received  one  letter 
commenting  on  the  proposal.  This  letter 
recommended  that  weekend  and 
weekday  operating  schedules  should  be 
similar  to  avoid  confusion  for  mariners 
and  highway  traffic.  Additional 
restrictions  are  only  warranted  on 
weekends  during  the  season  due  to 
increased  bridge  openings  and  highway 
traffic.  Therefore,  the  existing  15-minute 
schedule  will  continue  to  be  maintained 
on  weekdays  during  the  season.  The 
final  rule  is  unchanged  from  the 
proposed  rule. 


Regulatory  EvahiatioB 

These  regulations  are  not  coosidered 
to  be  major  under  Executive  Oder 
12291  and  not  significant  under  the 
Department  of  Transportation 
Regulatory  PoUdes  and  Procedures  (44 
FR  11040;  February  26, 1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  filial  rule  to  be  so  minimal  that  a 
Regulatory  Evaluation  is  uiwecessary. 
We  conclude  this  because  the  rule 
exempts  tugs  Mrith  tows. 

Small  Entities 

Under  the  Regulatory  Flexibihty  Act 
(5  U.S.C.  601  et  seq.),  the  CoMt  Guard 
has  considered  whether  this  change 
would  have  a  significant  economic 
impact  on  a  sulwtantial  nimiber  of  small 
entities.  "Small  entities'*  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  Since  tugs  with  tows  are 
exempt  from  this  change,  the  economic 
impact  is  expected  to  be  minimal. 
Therefore,  the  Coast  Guard  certifies 
under  section  605(b)  that  this  final  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  final  rule  contains  no  collection 

of  information  requirements  imder  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
change  in  accordance  with  tne 
principles  and  criteria  contained  in 
Executive  Order  12612,  and  has 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  Implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that,  under  section 
2.B.2.g.(5)  of  Cranmandant  Instruction 
M16475.1B,  promulgation  of  operating 
requirements  or  procedures  for 
drawbridges  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  folk)%ra: 
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PART  117— ORAWBMOGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  port  117 
continues  to  read  as  foilowt: 

Authority  33  U.&C  49»i  49  CFX  1.48(  33 
CFR  1.06-l(g). 

2.  Section  117.261  is  amended  by 
revising  paragraph  (ee)  to  read  as 
follows: 


1117^1    AManUe 

from  St  Marys  Rivar  to  Key  Larga 

•  •        •        •         • 

(ee)  Commercial  Boulevard  bridge  (SR 
870),  mile  1059.0,  at  Lauderdale-by-the- 
Sea.  The  draws  shall  open  on  signal; 
except  that,  from  November  1  through 
May  15  from  8  a.m.  to  6  p.m.,  Monday 
through  Friday,  the  draw  need  open 
only  on  the  hour,  quarter-hour,  half- 
hour,  and  three-quarter  hour,  and  from 
8  a.m.  to  6  p.m.  on  Saturdays.  Sundays, 
and  federal  holidays,  the  draw  need 
open  only  on  the  hour,  20  minutes  after 
the  hour,  and  40  minutes  after  the  hour. 

•  •        •        •        • 

Dated:  January  6. 1993. 
K.M.  Ballantyne. 

Captain,  U.S.  Coast  Gwofd,  Commander, 
Seventh  Coast  Guard  District  Acting. 
IFR  Doa  9:^-2424  Filed  2-1-93;  a-45  aia) 

BHJJNGCOOE  4»1»-t4-H 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Oapartment  ot  tha 
Army 

33  CFR  Part  334 

Restricted  Areaa  in  the  West  Arm  of 
Behm  Canal  near  Ketchikan,  Alaska 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Correcting  amendment. 

SUMMARY:  The  Corps  of  Engineers  is 
amending  the  regulations  in  33  CFR 
334.1275  to  correct  minor  emws  in  the 
coordinates  which  establish  a  restricted 
area  in  the  waters  of  the  West  Arm  of 
Behm  Canal  near  Ketchikan.  The 
regulations  were  promulgated  by  the 
Corps  of  Engineers  on  25  January  1990. 
The  errors  were  revealed  by  the 
National  Ocean  Service  while  updating 
nautical  charts  of  the  area. 
EFFECTIVE  DATE:  March  4.  1993. 
ADDRESSES:  Any  written  comments 
concerning  these  rules  should  be 
addressed  to:  HQUSACE.  ATTN: 
CECW-OR,  Washington,  D.C  20314- 
1000. 

FOR  FURTHER  tttFORMATION  CONTACT: 

Ms.  Valerie  Payne  at  (907)  753-2724  or 
Mr.  Ralph  Eppard  ^  (202)  272-1783. 


SUPf>(.EMENTARV  MFOMMATIOH:  On  25 
January  1990,  the  Corps  of  Engineers 
published  final  rules  in  the  Federal 
Register  (55  FR  2586-2537)  establishing 
five  restricted  areas  in  the  waters  of  the 
West  Arm  of  the  Behm  Canal,  north  of 
Ketchikan,  Alaska.  A  correction  to  these 
rules  was  pubUshed  on  20  March  1990 
(55  FR  10237).  The  purpose  of  the 
restricted  areas  is  to  regulate  vessel 
activities  which  could  interfere  with 
naval  testing  activities  in  those  areas 
and  to  protect  Government  owned 
equipment  and  instrumentation. 
According  to  the  National  Ocean 
Service,  the  coordinates  which  define 
the  boundaries  of  Area  #5,  do  not 
accurately  reflect  the  location  of  the 
actual  area.  However,  the  corrected 
coordinates  will  not  greatly  enlarge  the 
restricted  area. 

List  of  Subjects  in  33  CFR  Part  334 

Navigation  (water).  Transportation, 
Danger  zones. 

hi  consideration  of  the  above,  part  334 
of  title  33  is  corrected  by  making  the 
following  correcting  amendments: 

PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

1.  The  authority  citation  for  part  334 
continues  to  read  as  follows: 

Anthority:  40  Stat  266;  (33  U.S.C  1)  and 
40  Stat.  892:  (33  U.S.C.  3). 

S334.1275    [Amended] 

2.  hi  §  334.1275  (a)  The  areas.  Area 
No.  5.  revise  •'55"^3.4'  N  latitude"  to 
read  "55°33.3'  N  latitude";  revise 
"131°43.6'  W  longitude"  to  read 
"131"'43.62'  W  longitude";  revise  "216 
"T"  to  read  "218  T";  and  revise 
"55*31.52'  N  latitude"  to  read 
"55°31.55'NlaUtude". 

Approved 
JohnR.  Brawn, 

Colonel,  Corps  of  Engineers,  Executive 

Director  of  Civil  Works. 

[PR  Doc.  93-2311  Filed  2-1-93;  S;4S  am) 

BHJJNC  COM  SriO-M-M 


33  CFR  Part  334 

Restricted  Area  for  Gulf  Coast 
Homeports  at  Ingleside,  TX;  Mobile,  AL 
and  Pascagoula,  MS;  Correction 

agency:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACnON:  Correction  to  final  regulations. 

summary:  The  U.S.  Army  Corps  of 
Engineers  published  final  riiles  in  the 
Federal  Register  on  October  8, 1992,  (57 
FR  46303-46304)  estabhshing  naval 
restricted  areas  in  the  waters  of  the  Gulf 


of  Mexico  at  the  Naval  Homeports 
located  at  higleside.  Texas;  Mobile, 
Alabama;  and  t^ascagoula,  Mississipf^ 
Minor  errors  were  found  in  the 
coordinates  which  establish  the  limits  of 
the  naval  restricted  area  located  at 
Ingleside,  Texas.  Accordingly,  the  Corps 
is  publishing  corrections  to  the 
coordinates  found  in  33  CFR  334.802 
(a). 

EFFECTIVE  DATE:  February  2, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Cynthia  J.  Wood  at  (409)  766-3960 
or  Mr.  Ralph  Eppard  at  (202)  272-1783. 
SUPPIXMENTARY  INFORMATION:  hi  the 
final  regulati(His  that  are  the  subiect  of 
this  correction,  the  Corps  established 
restricted  areas  at  each  of  the  Navy  Gulf 
Coast  Homeports  located  at  Ingleside, 
Texas;  Mobile.  Alabama;  and 
Pascagoula,  Mississippi. 

The  restricted  areas  encompass  the 
waters  surrounding  the  Naval  Stations 
and  piers  where  extensive  Naval 
operations  take  place.  The  restricted 
areas  are  used  extensively  by  U.S.  Naval 
ships  and  commercial  vessels  under 
contract  to  the  Navy,  in  daily  operations 
around  the  pier.  The  piers  are  used  to 
provide  fuel,  maintenance,  and  other 
services  for  these  vessels.  The  restricted 
areas  are  essential  to  protect  persons 
and  property  from  the  dangers 
associated  with  these  operations  and 
safeguard  the  area  from  accidents, 
sabotage,  and  other  subversive  acts. 
According  to  the  National  Ocean 
Service,  the  coordinates  which  estaUish 
the  boundaries  of  the  restricted  area  at 
Ingleside,  Texas,  contain  errors  in 
positions  A  and  E;  another  position  (F). 
is  needed,  and  the  directicm  from 
position  C  to  position  D  should  read 
"west-northwesterly"  instead  of  "north- 
northeasterly".  The  Navy  has  agreed  to 
these  changes.  Accordingly,  the 
publication  on  Octobw  8, 1992,  of  the 
final  regulations  in  57  FR  46303-46304, 
is  corrected  as  follows: 

On  page  46303,  in  the  third  column, 
in  §  334.802,  paragraph  (a),  the  area,  is 
corrected  to  read: 

S334JQa    Ingieeide  Naval  Station, 
Ingleside,  Texas;  restricted  aree. 

(a)  The  area.  The  waters  of  Corpus 
Christi  Bay  beginning  at  a  point  at 
latitude  27'49'15.0"  N,  longitude 
97^2'6.0"  W,  thence  southerly  to 
latitude  27°49'7.3''  N,  longitude 
97'12'5.4"  W,  thence  south- 
southwesterly  to  latitude  2r49'01''  N. 
longitude  97«12'39.4''  W,  thence  west* 
northwesterly  to  latitude  2r49'02.4'' N. 
longitude  97°12'48.3"  W,  thence  north- 
northeasterly  to  latitude  27«49'16.5''  N, 
longitude  97*12*41.5'',  thence  easterly  to 
latitude  27*49'17.0"  N.  longitude 
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griZ'Zr.S"  W,  thence  easterly  along  the 
shoreline  to  the  point  of  beginning. 

•        *        •        •        * 

Approved: 
fohnR.  Brown, 

Colonel,  U.S.  Army,  Executive  Director  of 
Gvil  Works. 

[FR  Doc.  93-2313  Filed  2-1-93: 8:45  am] 
BaUNQ  COM  Sri»-M-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Ordw  6056 
PD-«43~4210-06;  UX-ISTM-OI] 

Partial  Revocation  of  Qaologlcal 
Survey  Order  Dated  July  26, 1948, 
Which  Established  Powwvtta 
ClasaificaUon  No.  390;  Idaho 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTXMl:  Public  Land  Order. 

SUMMARY:  This  order  revokes  a 
Geological  Survey  order  insofar  as  it 
aH^ects  22.50  acres  of  public  lands 
withdrawn  for  Bureau  of  Land 
Management's  Powersite  Classification 
No.  390.  The  lands  are  no  longer  needed 
for  the  purpose  for  which  they  were 
withdrawn.  This  action  will  open  22.50 
acres  to  surface  entry  and  will  permit 
the  sale  of  the  lands  to  resolve  an 
agricultural  trespass.  The  22.50  acres 
have  been  open  to  mining  imder  the 
provisions  of  the  Mining  Claims 
Restoration  Act  of  1955,  and  these 
provisions  are  no  longer  required.  The 
lands  have  been  and  will  remain  open 
to  mineral  leasing. 
EFFECTTVE  DATE:  March  4.  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  R  Lievsay,  BLM  Idaho  State 
Office,  3380  Americana  Terrace,  Boise, 
Idaho  83706,  208-384-3166. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  The  Geological  Survey  Order  dated 
July  26, 1948,  which  established 
Powersite  Qassification  No.  390,  is 
hereby  revoked  insofar  as  it  affects  the 
following  described  land: 

BoiM  Meridian 

T.  8  S..  R.  14  B., 

Sec  7.  NiANEV4SWV«NEV«, 

NVaSEV«NEV«SWV4NBV4,  and 

NV»NWV«SWy4NEV«. 
T.  8  S.,  R.  13  E., 
Sec.  12,  N'ANEV4NEV4NEV4, 

NViSWV4NEV4NEV4NEV4, 

SEV4NEV4NfEV4NEV4,  and 

NEV4NWV4NEV«NEV4. 


The  anas  described  aggregate  22.50 
in  Twin  Palls  County. 

2.  At  9  a.m.  on  March  4, 1993,  the 
lands  will  be  opened  to  the  operation  of 
the  public  land  laws  generally,  subject 
to  valid  existlBg  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on  March 
4, 1993,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

3.  The  State  of  Idaho  has  waived  its 
right  of  selection  in  accordance  %vith  the 
provisions  of  section  24  of  the  Federal 
Power  Act  of  June  10, 1920, 16  U.S.C 
818,  as  amended 

Dated-  January  14, 1993. 
Dave  O'Neal 

Assistant  Secretary  of  the  Interior. 
[FR  Doc.  93-2307  Filed  2-1-93;  8:45  am] 
MLUNO  COOC  «>1«-00-H 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49CFRPart9 

[GST  Docket  No.  48043] 

RIN2105-AB56 

Testimony  of  Employees  of  the 
Department  and  Production  of  Records 
in  iLsgal  Proceedinga 

agency:  Office  of  the  Secretary; 
Department  of  Transportation. 
ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Transportation  (DOT  or  Department)  is 
establishing  procedures  that  must  be 
followed  when  a  Department  employee, 
former  employee  or  DOT  contractor  is 
requested  or  subpoenaed  to  provide 
testimony  or  produce  recordis 
concerning  information  acquired  in  the 
course  of  performing  official  duties  or 
because  of  the  official  status  of  that 
person.  These  procedures  are  necessary 
to  ensure  more  efficient  use  of 
Department  resources  (Department 
attorneys  and  employees  ciurently 
spend  a  considerable  amount  of  time 
responding  to  litigants'  requests  for 
documents  or  testimony],  to  minimize 
the  possibility  of  involving  the 
Department  in  controversial  issues  not 
related  to  its  mission,  to  maintain  the 
impartiality  of  the  Department  among 
private  litigants,  to  protect  sensitive, 
confidential  information  and  the 
deliberative  processes  of  the 
Department,  and  to  enhance  the 


Department's  ability  to  respond  to  such 
requests. 

EFFECTIVE  DATE:  Mardl  4,  1993. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Paul  M.  Geier,  Assistant  General 
Counsel  for  Litigation,  or  Alexander  J. 
Milard,  Office  of  the  Assistant  General 
Coimsel  for  Litigation,  U.S.  Department 
of  Transportation,  400  Seventh  Street 
SW.,  room  4102.  Washington,  DC  20590. 
(202) 366-9279. 

SUPPLEMENTARY  MFORMATION: 

Background 

On  March  17. 1992,  the  Department  of 
Transportation  published  a  notice  of 
proposed  rulemaking  (NPRM)  (57  FR 
9224,  March  17, 1992)  to  modify  and 
broaden  its  regulations  at  49  CFR  part  9 
governing  the  Department's  policies  and 
procedxires  with  respect  to  testimony  by 
its  employees  as  witnesses  in  legal 
proceedings,  the  acceptance  of  service 
of  legal  process  and  pleadings  in  legal 
proceedings  involving  the  Department, 
and  the  production  of  records  of  the 
Department  pursuant  to  subpoenas. 

Currently,  the  Department  s 
regulations  at  49  CFR  part  9  do  not 
contain  any  procedural  reqxiirements 
that  private  parties  must  meet  in  order 
to  obtain  departmental  records  or 
testimony  of  DOT  employees  for  use  in 
legal  proceedings  between  private 
litigants.The  existing  regulations  require 
only  that  the  General  Counsel  or  other 
appropriate  counsel  determine  whether 
the  employee  is  required  to  comply  with 
a  subpoena,  and  impose  certain 
restrictions  on  the  employee's 
testimony.  In  addition,  the  regulations 
now  in  effect  extend  only  to  current 
DOT  employees.  Former  DOT 
employees,  and  contractors  (past  and 
present),  are  not  covered. 

As  the  Department  noted  in  its  NPRM, 
private  litigants  are  requesting  or 
serving  subpoenas  for  testimony, 
documents,  or  both,  from  DOT  agendas 
and  their  personnel  in  a  large  number  of 
cases.  The  Department  is  a  large 
executive  agency  that  is  composed  of 
nine  operating  administrations  plus  the 
Office  of  the  Secretary.  The  Department 
further  observed  in  its  NPRM  that  many 
of  the  requests  that  are  filed  with  it  for 
documents  and  testimony  involve 
transportation  accidents.  These 
accidents  can  generate  numerous 
private  lawsuits  and  other  proceedings, 
in  which  private  litigants  may  seek 
testimony  and  documents  from  DOT 
investigative  personnel.  Responding  to 
these  requests  for  documents  and  for 
testim(Hiy  can  be  burdensome  and  time 
consuming.  When  employees  are 
required  to  testify  in  depositions, 
hearings  or  trials  that  are  brought  for 
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private  purposes,  employees  are  taken 
away  firom  their  official  duties  and 
responsibilities.  Moreover,  these 
requests  for  testimony  ore  often  made  on 
very  short  notice. 

llie  Department  proposed  to  establish 
new  procedural  requirements  that 
private  litigants  must  meet  before  the 
Department  would  produce  documents 
or  make  an  employee  available  to  testify 
iR  a  private  legal  or  administrative 
proceeding.  These  procedures  were  not 
proposed  to  inflict  an  unnecessary 
burden  on  private  litigants.  Rather,  the 
Department's  objectives  were  to 
conserve  DOT  resources,  to  minimize 
the  possibility  of  involving  the 
Department  in  controversial  issues  not 
related  to  its  mission,  to  maintain  the 
Department's  impartiaUty  among  private 
litigants,  to  protect  the  confidentiality  of 
the  Department's  deliberative  processes, 
and  to  enhance  the  Department's  ability 
to  respond  more  efficiently  to  requests 
for  testimony  and  documents.  The 
Department  also  proposed  adopting  new 
procedures  governing  the  testimony  of 
its  employees  in  legal  proceedings  in 
which  the  United  States  is  a  party. 

DOT'S  new  rules  would  include  the 
Maritime  Administration  and  the 
Research  and  Special  Programs 
Administration  in  the  definition  of 
"Department"  because  the  current 
regulation  became  effective  before  those 
operating  administrations  were  part  of 
DOT.  hi  addition,  to  preclude  having  to 
revise  this  part  for  a  similar  reason  in 
the  future,  the  new  rule  would  include 
within  the  definition  of  "Department" 
any  operating  administration 
established  after  the  effective  date  of  a 
flnal  rule.  The  new  rule  also  would 
clarify  the  definition  of  "Legal 
proceeding  between  private  litigants"  to 
mean  those  proceedings  in  which 
neither  DCfT  (or  one  of  its  operating 
administrations),  nor  the  United  States 
(including  any  federal  agency  or  ofBcer 
of  the  United  States  in  his  or  her  official 
capacity)  is  a  party.  The  definition  of 
"Employee"  would  also  be  expanded  to 
include  former  employees  of  the 
Department,  retired  or  former  officers 
and  enlisted  members  of  the  Coast 
Guard,  and  individuals  or  (other 
entities)  who  are  or  have  been  under 
contract  with  the  Department,  whose 
testimony  is  sought  about  ofricial  duties 
or  functions  of  the  Department.  The  new 
rule  would  more  spedHcally  define 
"Testimony"  to  mean  any  written  or 
oral  statements  given  in  a  legal 
proceeding,  including  depositions, 
affidavits,  declarations,  answers  to 
interrogatories,  and  statements  at  a 
hearing  or  trial. 

A  definition  for  "Agency  counsel" 
would  also  be  added.  Under  the 


proposed  definition,  the  term  "Agency 
counsel"  would  include  the  General 
Counsel,  the  Chief  Counsels  of  the 
operating  administrations,  and  any 
person  to  whom  the  General  Counsel  or 
a  Chief  Counsel  has  delegated  authority 
under  this  part.  This  would  make  it 
clear  that,  for  a  decision  on  how  to 
respond  to  a  demand  or  a  request  for 
testimony,  an  employee  must  contact 
the  agency  counsel  in  that  employee's 
operating  administration.  The  definition 
also  would  include  any  person,  such  as 
a  Department  of  Justice  attorney,  who  is 
authorized  to  represent  the  Department 
in  a  specific  legal  proceeding. 

Agency  counsel,  under  certain 
circumstances,  would  be  permitted  to 
grant  an  exception  hxim  any 
requirement  in  the  proposed  rule.  For 
example,  agency  counsel  may  grant  an 
exception  from  a  requirement  of  part  9 
if  he  or  she  believes  that  to  do  so  would 
be  in  the  best  interests  of  the 
Department.  The  Department's  Inspector 
General  would  also  be  permitted  to 
grant  an  exception  ht)m  any 
requirement  concerning  Office  of 
Inspector  General  employees  and 
documents. 

Sections  9.13  and  9.15  of  the 
Department's  new  rule  provide  that  the 
proper  method  for  obtaining  testimony 
or  records  from  an  employee  is  to 
submit  a  request  to  agency  counsel,  not 
to  serve  a  subpoena,  order  or  other 
demand  (collectively  referred  to  as 
demands)  on  the  employee.  The  new 
rule  would  also  require  employees  to 
notify  agency  counsel  if  they  are  served 
With  demands,  or  otherwise  receive 
requests,  to  testify  or  produce 
documents,  and  would  prohibit 
employees  from  honoring  such  demands 
or  requests  absent  explicit  approval 
from  the  agency  counsel.  Agency 
counsel  would  have  discretion  to  grant 
demands  for  records  or  testimony  of  an 
employee  and  to  determine  the  manner 
in  which  documents  are  disclosed  or 
testimony  is  given  in  particular  cases  or 
types  of  cases. 

If  the  party  fails  to  follow  the 
Department's  procedures  or  does  not 
withdraw  a  demand  when  requested  to 
do  so  by  agency  counsel,  the 
Department  may  move  to  quash  the 
demand.  If  that  motion  is  denied,  the 
agency  counsel  would  then  instruct  the 
employee  whether  to  testify  or  produce 
documents  pursuant  to  the  demand.  If  a 
response  to  a  demand  is  required  before 
the  court  rules  on  the  motion  to  quash 
and  the  court  fails  to  stay  the  demand, 
the  employee  would  appear  with  agency 
counsel  at  the  time  and  place  stated  in 
the  demand,  produce  a  copy  of  these 
regulations,  and  respectfully  decline  to 
testify  or  produce  any  documents.  If  the 


court  orders  his  or  her  testimony, 
agency  counsel  may  permit  an 
exception  imder  §  9.1(c),  or,  consistent 
with  longstanding  case  law,  direct  the 
employee  not  to  testify.  For  example, 
the  agency  counsel  inight  permit  the 
employee  to  give  factual  testimony  if 

E emission  would  have  been  granted 
ad  the  party  seeking  the  testimony 
followed  the  procedures  set  forth  in  this 
part.  This  would  prevent  a  miscarriage 
of  justice  by  not  subjecting  the 
employee  to  a  contempt  (£arge.  bi 
appropriate  circumstances,  agency 
counsel  could  still  appeal  the  denial  of 
the  motion  to  quash. 

The  Etopartment's  new  rule  also 
stipulates  that  private  litigants  who 
wish  to  obtain  documents  from  the 
Department  must  follow  the  procedures 
specified  at  49  CFR  part  7  concerning 
Freedom  of  Information  Act  (FOIA) 
requests.  Private  litigants  who  do  not 
follow  those  procedures  would  be 
required  to  submit  a  statement  setting 
forth  the  relevancy  of  the  records  to  tbe 
proceeding.  The  rule  would  also  require 
private  litigants  to  submit  requests  for 
records  before  submitting  any  request 
for  testimony.  If  these  parties  desire 
additional  documents,  they  would  have 
to  indicate  how  the  new  request  differs 
from  previous  record  requests. 

The  Department's  new  rule  also 
describes  when  and  to  what  extent  an 
employee  of  the  Department  would  be 
allowed  to  testify  in  legal  proceedings  in 
which  the  United  States  is  a  party  and 
those  in  which  it  is  not.  E)epartment 
employees  generally  woula  not  be 
permitted  to  testify  as  an  expert  or 
opinion  witness  at  a  hearing  or  trial  in 
legal  proceedings  between  private 
litigants:  and  would  only  be  allowed  to 
testify  as  to  facts  within  their  personal 
knowledge  in  these  proceedings  under 
limited  circumstances.  More 
specifically,  the  Department's  new  rule 
provides  that,  in  legal  proceedings 
between  private  litigants,  an  employee 
may  not  testify  to-facts  in  a  report  unless 
the  employee  receives  permission  from 
the  agency  counsel.  The  reason  for 
restricting  this  testimony  is  to  ensure 
that  agency  findings  and  conclusions 
expressed  in  reports  are  appropriately 
protected.  The  use  of  Department 
employees  as  expert  or  opinion 
witnesses  would  impose  a  serious 
administrative  burden  on  the 
Department  and  compromise  its 
impartiality  toward  private  htigants. 
Moreover,  the  Accident  Reports  Act  and 
other  statutes  prohibit  the  admission 
into  evidence  of  certain  accident  and 
investigative  reports.  However,  agency 
counsel  would  be  permitted  to  grant  an 
exception  under  §  9.1(c)  in  a  civil 
proceeding  in  which  the  testimony 
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might  be  vital  to  the  case  and  would  not 
unduly  harm  the  Department. 

The  Department  8  new  rule  would 
also  require  that  private  litigants  seeking 
the  testimony  of  an  employee  of  the 
Department  submit  a  request  for  that 
testimony  to  the  agency  counsel  30  days 
before  the  testimony  is  scheduled  to  be 
taken  or  received.  In  addition,  a  party 
seeking  employee  testimony  would  be 
required  to  furnish  the  agency  counsel 
wiih  certain  facts  about  the  proceeding 
together  with  a  written  summary  of  the 
information  sought  and  its  relevance  to 
the  proceeding.  A  party  seeking 
testimony  would  also  be  required  to 
certify  that  the  information  sought  is  not 
reasonably  available  from  other  sources. 

With  respect  to  testimony  at  a  hearing 
or  trial  in  legal  proceeding  involving  the 
United  States,  under  the  Department's 
new  rule,  an  employee  would  only  be 
permitted  to  testify  as  an  expert  or 
opinion  witness  for  the  United  States. 
Additionally,  an  employee  would  be 
permitted  to  testify  only  as  to  facts 
within  that  employee's  personal 
knowledge  with  regard  to  matters 
arising  out  of  that  employee's  official 
duties.  For  example,  in  a  proceeding 
arising  from  an  accident,  an  employee 
could  testify  only  to  personally  known 
facts,  not  reasonably  available  from 
other  sources,  uncovered  during  the 
employee's  investigation  of  the 
accident,  or  observed  by  the  employee 
even  the  employee  did  not  investigate 
the  accident.  Thus,  an  employee  who 
inspected  a  facility  before  an  accident 
occurred  could  testify  concerning  the 
employee's  observations. 

'The  Department's  new  rule  does  not 
apply  to  situations  in  which  an 
employee,  although  on  official  duty, 
observes  facts  regarding  matters  that  do 
not  arise  out  of  his  or  her  official  duties. 

The  Department's  new  rule  also 
explains  the  Department's  policy  on  fees 
for  obtaining  records,  and  costs  of 
processing  and  responding  to  requests 
for  witness  testimony  by  private  parties. 
Finally,  the  Departm«it's  new  rule 
would  alter  the  Department's 
procedures  relating  to  the  service  of 
subpoenas  and  other  demands. 
Specifically,  the  Department's  new  rule 
states  that  this  service  is  not  to  be 
inconsistent  with,  and  does  not  waive, 
the  requirements  of  Rules  4(d)(4)  and 
4(d)(5)  of  the  Federal  Rules  of  Qvil 
Procedure.* 

Discossion  of  Comments 

Comments  in  response  to  the 
I>epartment's  NPRM  w«re  filed  by  the 
Air  Transport  Association  of  America 
on  behalf  of  its  member  carriers,  the 
Section  of  Administrative  Law  and 
Regulatory  Practice  of  the  American  Bar 


Association,  the  Cessna  Aircraft 
Company,  and  a  DOT  employee  in  his 
capacity  as  a  private  citizen.  These 
comments  are  discussed  below.  For  ease 
of  discussion,  these  comments  are 
discussed  jointly  since,  to  a  large 
degree,  they  raise  similar  issues  and 
concerns. 

Several  commenters  ouestioned  the 
need  and  authority  for  the  proposed 
revisions  to  the  Department's  witness 
regulations.  Cenerolly,  these 
commenters  asserted  that  the 
Department  has  failed  to  provide 
sufficient  justification  for  its  proposed 
action.  The  Department  does  not  concur 
with  this  assertion.  As  the  Department 
noted  in  its  NPRM,  the  Department  of 
Transportation — which  is  composed  of 
nine  operating  administrations  and  the 
Office  of  the  Secretary — frequently 
receives  requests  for  testimony  in 
private  htigation  and  other  proceedings. 
These  requests  are  often  received  on 
extremely  short  notice,  based  upon  a 
local  subpoena  that  is  easily  and 
routinely  obtained  by  |mvate  counsel. 
As  a  result,  DOT  employees  must 
expend  a  considerable  amount  of  public 
time  testifying  to  routine  matters  that 
are  usually  susceptible  to  proof  by 
alternative  methods.  This  practice 
interferes  with  DOT  employees'  public 
duties  and  usually  is  at  ihe  public's 
expense.  This  problem  is  further 
aggravated  when  employees  must  travel 
to  provide  such  testimony.  Moreover, 
many  times  DOT  does  not  have 
sufficient  time  or  abihty  to  quash,  or 
otherwise  resist,  a  subpoena.  Even  if 
DOT  is  successful  in  resisting  a 
subpoena  or  other  demand,  there  is  still 
likely  to  be  a  significant  drain  on  DOT 
resources.  This  situation  has  been 
further  exacerbated  by  the  recent 
explosion  in  private  litigation.  The 
Department  has  every  reason  to  believe 
that  this  problem  is  likely  to  persist  in 
the  future  and  possibly  intensify.  The 
adoption  of  these  regulations  will  assist 
the  agency  in  the  management  of  its 
resources  and  in  ensuring  that  its 
employees'  time  and  energies  are  not 
devoted  to  private  htigation  at  pubUc 
expense. 

Some  commenters  also  suggested  that 
statistics  cited  in  the  NPRM  on  the 
number  of  subpoenas  and  other 
demands  that  the  Department  has  been 
receiving  for  testimony  and  doctmients 
were  inadequate  and  dated.  These  data 
were  developed  by  the  U.S.  Coast  Guard 
for  the  1968  calendar  year.  They  clearly 
show  the  scope  of  the  problem.  Indeed, 
in  that  year  alone,  the  U.S.  Coast  Guard 
received  nearly  350  subpoenas.  This 
level  of  activity,  in  just  one  of  the 
Department's  nine  operating 
administrations,  clearly  illustrates  a 


significant  problem;  and,  in  the 
Department's  view,  provides  ample 
justification  for  the  Department's  new 
rule.  DOT  has  every  reason  to  believe 
that  this  situation  has  continued 
unabated  since  1986,  and  in  as  much  as 
the  oommentert  have  provided  no  data 
or  information  to  indicate  why  these 
numbers  would  not  have  continued,  the 
Department  does  not  beUe^e  that  it 
should  expend  DOT'S  Umited  resources 
to  develop  more  current  statistics. 

The  view  was  also  expressed  that  the 
Department's  new  rule  would  exceed 
both  statutory  and  judicial  case  law 
authority.  However,  at  the  Department 
stated  in  its  NPRM,  many  federal  courts, 
including  the  U.S.  Supreme  Court,  hove 
upheld  the  right  of  agencies  to 
promulgate  regulations,  pursuant  to  5 
U.S.C  301  and  other  statutory  authority, 
restricting  the  right  of  private  litigants  to 
require  testimony  of,  or  production  of 
documents  from,  employees  of  federal 
agencies.  The  dted  statutory  authority, 
5  U.S.C.  301,  confers  upon  the  heed  of 
executive  departments  broad  authraity 
to  "prescribe  regulations  for  the 
government  of  his  department,  the 
conduct  of  its  employees,  the 
distribution  and  performance  of  its 
business,  and  the  custody,  use  and 
preservation  of  its  records,  papers  and 
property." 

Moreover,  as  the  Department  noted  in 
its  NPRM,  the  Su^neme  Court  in  United 
States  ex  rel.  Touhyy.  Ragen,  340  U.S. 
462  (1951),  held  that  a  Department  of 
Justice  (DOJ)  official,  acting  on  order  of 
the  Attorney  General,  could  not  be  held 
in  contempt  for  declining  to  produce 
records  in  response  to  a  subpoena  duces 
tecum.  It  reasoned  that  the  variety  of 
information  contained  In  the  files  of  any 
government  agency  and  the  p>08sibilities 
of  harm  from  imrestricted  disclosure  in 
court  necessitate  centralizing 
determinations  as  to  whether  to  obey  or 
challenge  a  subpoena  duces  tecum.  The 
Court  stated  that  it  was,  therefore, 
appropriate  for  the  Attorney  General  to 
prescribe  regulations  for  the 
preservation  of  records  of  the 
Department  of  Justice.  The  Department 
is  satisfied  that  its  new  regulations 
comport  fully  with  both  the  statutory 
and  decisional  authority  that  permits 
the  heed  of  an  executive  department, 
within  certain  constraints,  to  run  an 
agency  in  a  manner  best  benefiting  it, 
and  thus  the  United  States. 

The  Department  believes  that  its  new 
rule  complies  fully  with  other  laws 
making  information  and  documents 
available  to  the  public.  DOT  records  and 
information  will,  of  course,  continue  to 
be  available  imder  49  CFR  part  7,  the 
Depaitmeot's  Freedom  of  Informatiao 
Act  legulatiops.  As  the  Depertaaent 
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noted  in  its  NPRM,  these  avenues 
should  be  used  to  the  extent  possible  to 
reduce  the  need  for  actual  employee 
testimony.  The  Department's  new  rule 
recognizes  that  this  may  not  be  possible 
in  all  cases,  and  that  actual  employee 
testimony  may  be  necessary  on  occasion 
under  some  circumstances.  The 
Department's  new  rule  accordingly 
confers  upon  agency  counsel  for  each  of 
its  operating  administrations,  as  well  as 
the  Office  of  the  Secretary,  flexibility  in 
processing  requests  for  information  firom 
private  Utigants  and  determining  the 
best  warranted  and  most  economical 
reply,  given  the  actual  and  varied  needs 
of  each  of  these  operating 
administrations  and  the  Office  of  the 
Secretary. 

To  sum  up,  the  Department  believes 
that  there  is  a  demonstrable  need  for  the 
changes  it  has  proposed  to  its  employee 
testimony  rules,  and  that  the 
modifications  to  its  rules  the 
Department  is  hereby  adopting  comport 
fully  with  the  applicable  underlying 
statutory  authority  and  well  established 
judicial  case  law.  Frequently  employee 
testimony  adds  nothing  to  information 
that  DOT  can  more  conveniently 
provide  through  documents.  However, 
E)OT  continues,  at  the  request  of  private 
counsel,  to  be  subjected  to  the 
additional  burden  and  unwarranted  cost 
of  employee  testimony  to  confirm  that 
information.  To  gain  some  semblance  of 
control  over  this  problem,  DOT, 
therefore,  feels  its  new  rule  is  necessary, 
and  is  in  accord  with  the  spirit  and 
intent  of  5  U.S.C  301,  and  other 
applicable  law.  Similar  rules  restricting 
testimony,  limiting  testimony  to  factual 
matters,  and  compelling  employees  to 
refuse  to  testify  have  passed  judicial 
muster  as  a  valid  exercise  of  executive 
power  in  the  public  interest.  The 
Department's  new  rule,  based  on  DOTs 
analysis  of  the  applicable  law  and 
similar  rules  already  promulgated,  does 
not  infringe  upon  the  prerogatives  of  the 
other  branches  of  the  federal 
government,  and  is  permissible  as  an 
agency  housekeeping  regulation. 

Several  commenters  addressed  the 
various  limitations  on  "employee" 
testimony  in  the  Department's  new  rule. 
Some  suggested  that  the  guidelines 
established  for  "employee"  testimony 
contravened  the  free  speech  rights 
conferred  by  the  First  Amendment  of 
the  U.S.  Constitution,  as  well  as  the  due 
process  rights  of  potential  litigants  to 
procure  testimony  under  the  Fifth 
Amendment.  However,  after  considering 
those  comments,  and  again  reviewing 
the  applicable  case  law  discussed  in  the 
NPRM,  the  Department  does  not  beUeve 
that  these  concerns  are  warranted.  An 
individual  employee's  First  Amendment 


rights  are  not  changed  by  this  rule.  DOT, 
however,  has  the  obligation  to  ensure 
that  employee  testimony,  soiight 
because  an  individual  is  a  DOT 
employee,  prop>erly  and  fairly  reflects 
official  DOT  views  and  does  not 
disclose  the  nature  of  the  Department's 
deliberations  or  otherwise  disclose 
confidential  information. 

Comments  were  also  received  on  the 
proposal  to  broaden  the  definition  of 
"employee"  in  S  9.3  of  the  Department's 
new  rule.  The  Air  Transport 
Association,  in  its  comments,  for 
example,  questioned  the  authority  of  the 
Department  to  extend  the  scope  of  its 
witness  regulations  to  include  former 
DOT  employees  and  contractors.  The 
Department,  however,  believes  that  it 
possesses  ample  authority  imder  the 
broad  language  of  5  U.S.C  301  to 
enlarge  the  definition  of  Department 
employees  in  its  regulations.  Any 
construction  that  the  Department  lacks 
this  authority  obviously  could  have  very 
deleterious  consequences  throughout 
the  entire  government.  The  mere  fact 
that  an  individual  is  no  longer 
employed  by  an  agency,  or  that  a 
contractor  is  not  a  regular  employee  of 
an  agency,  does  not  in  any  way  lessen 
an  agency's  concerns  about  protecting 
the  propriety  of  information  that 
individual  or  entity  may  have  had 
access  to  while  associated  with  that 
agency.  The  departure  of  an  employee 
from  die  Department  does  not  confer 
upon  the  employee  the  right  to 
disregard  the  confidential  or  proprietary 
nature  of  the  information  that  employee 
has  received  as  an  employee  and  to 
disclose  it  to  the  general  public.  The 
disclosure  of  sensitive,  confidential 
information  by  a  former  employee,  of 
course,  can  be  just  as  detrimental  to  an 
agency's  dehberative  processes  as 
would  the  disclosure  of  such 
information  by  a  current  employee. 
Additionally,  5  U.S.C.  301  does  not 
exclude  former  employees  or 
contractors  fit)m  the  realm  of  its 
coverage. 

The  Department,  moreover,  based  on 
the  experience  of  one  of  its  operating 
administrations,  the  Maritime 
Administration  (Marad),  has  decided 
that  the  definition  of  employee  in  §  9.3 
needs  to  be  clarified  to  make  it  clear  that 
corporate  contractors,  as  well  as  their 
employees  and  independent 
subcontractors,  are  included  within  this 
definition.  Marad  has  expended 
considerable  resources  in  responding  to 
witness  requests  involving  corporate 
contractors  and  subcontractors  acting  as 
DOT  agents  in  connection  with  its 
maintenance  of  the  National  Defense 
Reserve  Fleet  pursuant  to  46  App. 
U.S.C  1744.  Accordingly,  the 


Department  has  decided  to  change  the 
last  phrase  of  the  defiidtion  of  employee 
in  §  9.3  so  as  to  delete  the  word 
"individual",  and  substitute  the  phrase 
"person  (including  any  corporation  or 
other  entity)  and  any  employee  of  such 
person  who  is  a  subcontractor  of  such 
perscm."  The  Dejpartment  views  this 
modification  as  beii^  minor  and  fuHy 
consistent  with  the  concerns  and 
Directives  the  Department  discussed  in 
its  NPRM. 

A  good  portion  of  the  comments 
focused  on  §§  9.7  and  9.9  of  the 
Department's  new  rules.  Section  9.7 
governs  testimony  by  DOT  employees  in 
proceedings  before  the  Department  or  in 
legal  proceiedings  in  which  the  United 
States  is  a  party.  Section  9.9,  on  the 
other  hand,  concerns  testimony  by  DOT 
employees  in  legal  proceedings  between 
private  litigants. 

Several  commenters  took  exception  to 
the  general  prescription  in  both  §§9.7 
and  9.9  against  DOT  employees 
providing  expert  or  opinion  testimony 
on  behalf  of  private  Utigants.  This 
restriction,  however,  as  well  as  the 
underlying  rationale  for  it,  is 
longstanding.  Indeed,  such  testimony  is 
already  prohibited  under  the 
Department's  current  employee 
testimony  rule  (see  49  CFR  9.5(a)  arKl 
9.7).  It  is  not  a  EKDT  function,  nor  is  it 
a  proper  use  of  public  resources,  to 
provide  government  employees  as 
experts  for  private  litigants.  The 
Department's  rule  conserves  agency 
time  and  resources  by  forcing  private 
Utigants,  whether  or  not  the  United 
States  is  involved  in  the  concerned 
proceeding,  to  retain  their  own  experts 
whenever  possible.  Having  retained 
such  experts,  these  litigants  are  free  to 
utilize  them  as  they  deem  fit.  On  the 
other  hand,  it  is  not  the  United  States' 
role  to  provide  witnesses  for  private 
Utigants  at  the  expense  of  the  taxpaying 
public.  The  Department  beUeves  that 
the  public  interest  is  best  served  by 
allowing  official,  job-related  testimony 
to  be  determined  by  the  United  States 
rather  than  by  private  litigants,  who 
may  be  adversaries  to  the  United  States 
in  the  proceeding  in  question. 

Some  commenters  perceived  the 
prohibition  in  §  9  7(b)  on  DOT 
employees  testifying  as  expert  or 
opinion  witnesses  for  a  party  other  than 
the  United  States  as  precluding  Utigants 
fit>m  cross-examining  these  witnesses  as 
to  the  basis  for  any  expert  or  opinion 
testimony  they  may  have  provided  for 
the  United  States.  The  rule  does  not  do 
this.  Nor  did  the  Department's  former 
part  9  rule  do  this.  Once  a  DOT 
employee  testifies  as  an  expert  or 
opinion  witness  for  the  United  States, 
the  Department's  employee  testimony 


rules  do  not  preclude  or  restrict  him  or 
her  from  being  appropriately  cross- 
examined.  Having  testified,  a  witness  is 
usually  subject  to  additional  inquiry 
within  the  scope  of  that  initial 
testimony.  Such  inquiry  is  not  governed 
by  this  rule,  but  rather  by  whatever 
rules,  procedures  and  laws,  such  as  the 
Federal  Rules  of  Civil  Procedure,  may 
be  applicable  to  that  speciRc 
proceeding.  Accordingly,  the 
Department's  rules  are  not  intended  to 
bar,  or  limit,  any  appropriate  cross- 
examination  or  fuilher  questioning  of 
DOT  employees  who  testify  as  expert  or 
opinion  witnesses  under  the 
riepartment's  rule. 

The  Air  Transport  Association  is 
concerned  that  the  limitation  in  9.7(b) 
on  DOT  employees  testifying  as  expert 
or  opinion  witnesses  conflicts  with  the 
rules  the  Federal  Aviation 
Administration  has  promulgated  at  14 
CFR  part  13  governing  expert  or  opinion 
testimony  by  FAA  personnel  in  FAA 
civil  penalty  procedings  (see  14  CFR 
13.227).  The  Department  does  not  agree 
that  these  two  provisions  are  necessarily 
in  conflict.  However,  in  any  event,  it  has 
not  been  the  purpose  of  this  rulemaking 
to  either  alter  or  modify  the  rules  the 
FAA  has  promulgated  at  14  CFR  part  f3. 
Those  rules  did  not  fall  within  the  ambit 
of  this  rulemaking  and  remain  fully 
intact.  Accordingly,  any  expert  or 
opinion  testimony  that  is-given  by  FAA 
employees  in  FAA  civil  penalty 
procedings  that  are  conducted  under  14 
CFR  part  13  will  continue  to  be 
governed  by  that  more  specific 
regulation. 

Some  of  the  commenters  also  objected 
to  tlie  requirements  in  §§  9.7(b)  and 
9.9(b)  of  the  Department's  new  rules 
which  state  that  DOT  employees  may 
testify  only  as  to  facts  within  their 
personal  knowledge.  The  Air  Transport 
Association,  for  example,  is  concerned 
that  this  limitation  could  preclude  the 
admissibility  of  hearsay  testimony, 
which  it  notes  the  FAA  specifically 
permits  to  be  admitted  into  evidence  in 
its  civil  penalty  proceedings  pursuant  to 
14  CFR  13.222(c).  Again,  the  purpose  of 
this  limitation  was  not  to  inflict  any 
unnecessary  burdens  on  private 
litigants,  or  to  alter  whatever 
evidentiary  or  procedural  rules  that  may 
be  apphcable  to  the  proceeding  at  issue. 
Rather,  the  Department's  objective  in 
revising  its  employee  testimony  rules  is 
to  conserve  the  Department's  limited 
resources  and  to  ensure  that  Department 
employees  are  not  needlessly  diverted 
from  tneir  public  responsibilities.  The 
Department  recognizes,  however,  that 
this  requirement,  standing  alone,  could 
be  construed  as  being  inconsistent  with 
the  rights  the  FAA  has  a^orded  in  its 


civil  penalty  proceedings.  Accordingly, 
the  Diepartment  wishes  to  reiterate  that 
it  is  not  by  this  rulemaking  modifying 
any  of  the  provisions  in  the  rules  the 
FAA  has  promulgated  at  14  CFR  part  13 
to  govern  its  civil  penalty  proceedings. 
Section  222(c)  of  that  part  thus  will 
continue  to  be  in  eRiect. 

Various  commenters  also  questioned 
the  Department's  authority  to  charge 
fees  and  costs  as  set  out  in  §  0.19  of  the 
Department's  proposed  rule.  As  the 
Department  noted  in  its  NPRM,  it  is 
DOT'S  position  that  it  has  the  authority 
to  charge  such  costs.  DOT  continues  to 
believe  that  it  [>osse88es  this  authority. 
No  comment  provided  any  authority  to 
the  contrary.  Moreover,  it  is  only  fair 
that  such  costs  should  be  borne  by 
private  litigants  engaged  in  their  private 
proceedings  rather  than  the  general 
public.  However,  at  this  time,  the 
Department  has  decided  to  delete  this 
provision  inasmuch  as  it  is  not  integral 
to  the  overall  objectives  of  the 
Department's  new  regulation.  Litigants 
and  other  requesters  will,  of  course, 
continue  to  be  subject  to  any  applicable 
fees  specified  in  the  Department's 
Freedom  of  Information  Act  regulations, 
49  CFR  part  7,  as  well  as  any  fees  that 
may  apply  under  the  rules  governing  the 
underlying  proceeding. 

Lastly,  various  commenters  suggested: 
(1)  That  the  Department's  rule  should 
emulate  the  simpler,  less  restrictive 
rules  of  other  agencies  outside  DOT;  (2) 
that  too  much  discretion  was  given  in 
the  rule  to  agency  counsel;  and  (3)  that 
the  rule  would  encourage  unnecessary 
disputes  and  is  contrary  to  recent  efforts 
to  reduce  litigation.  DOT  disagrees  with 
these  views.  Agencies  have  varying 
needs  and  responsibilities.  Agencies 
thus  have  promulgated  various 
housekeeping  rules,  some  less,  some 
more,  restrictive  than  this  rule.  EKDT 
believes  that  it  has  crafted  a  rule  that 
best  suits  its  particular  needs.  Moreover, 
since  agencies  within  DOT  have  varying 
needs  and  programmatic 
responsibilities,  the  rule  grants  DOT's 
various  operating  administrations,  as 
well  as  the  OfHce  of  the  Secretary, 
within  general  guidelines,  the  discretion 
and  latitude  to  determine  how  best  to 
comply  with,  or  resist,  individual 
witness  requests  by  private  litigants. 
Further,  each  of  these  operating 
administrations,  and  the  Office  of  the 
Secretary,  are  being  granted  authority  to 
determine  the  nature  and  extent  of 
permitted  agency  employee  testimony 
in  any  proceeding  except  for 
congressional  proceedings,  which  are 
specifically  exempted  from  the  rule. 
Additional  guidehnes  are  not  necessary. 
It  is  also  anticipated  that  agency 
implementation  of  the  rule  in  a 


reasonable  manner  will  lead  to  a 
decrease  in  depositions  of  employees,  a 
decrease  in  time  respK>nding  to  requests 
from  private  litigants,  and  a  decrease  in 

Eublic  expenditures  for  private 
tigation.  The  Department  believes  that 
often  alternative  methods,  such  as 
affidavits  or  written  interrogatories,  can 
sufQce  in  lieu  of  more  time  consuming 
and  onerous  depositions  on  trial 
appearances.  The  rule  should  not  foster 
additional  private  litigation.  Rather,  it 
should  minimize  the  adverse  impact  of 
such  litigation  upon  EXTT  and  the  public 
by  placing  the  primary  burden  for 
conducting  sach  litigation  on  the 

Erivate  litigants  where  it  reasonably 
alongs.  As  a  corollar>',  the  rule  should 
eliminate  the  necessity  for  DOT  to 
institute  Utigation  to  protect  DOT 
employees  from  unnecessary  and 
burdensome  requests  for  testimony  and 
documents. 

Finally,  DOT  would  like  to  direct  the 
pubUc's  attention  to  a  final  rule  that  was 
recently  promulgated  by  the  Office  of 
Government  Ethics  (OGE)  (57  FR  35006. 
August  7, 1992).  Section  2635.805  of 
that  rule  (see  57  FR  35063)  sets  forth 
various  restrictions  on  government 
employees  testifying  as  expert 
witnesses.  The  Department  views  thaf 
regulation  as  being  restrictive,  as 
opposed  to  permissive.  Accordingly,  the 
I>9partment  does  not  construe  the  OGE 
rule  as  allowing  any  employee 
testimony  to  take  place  that  would 
otherwise  not  be  permissible  under  the 
Department's  rule.  Rather,  to  the 
contrary,  the  Department  is  of  the  view 
that  any  employee  testimony  that  may 
be  allowable  imder  its  new  rule  must 
also  comport  with  the  OGE  regulation, 
as  well. 

Executive  Order  12291.  DOT 
Regulatory  Policies  and  Procedures, 
and  Regulatory  Flexibility  Act 

The  Department  has  considered  the 
impact  of  this  rule  and  has  determined 
that  this  rule  is  neither  a  "major"  rule 
under  Executive  Order  12291.  nor  a 
"significant"  rule  under  the 
Department's  Regulatory  Policies  and 
Procedures.  The  Department  believes 
that  the  economic  impact  of  the  rule 
would  be  so  minimal  that  further 
regulatory  evaluation  is  unnecessary. 
The  Department  has  also  considered  the 
impact  of  this  rule  under  the  Regulatory 
Flexibility  Act.  The  Department  certifies 
that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  a  collection 
of  information  requirement  for  purposes 
of  the  Paperwork  Reduction  Act  of  1980. 
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Federalina 

This  actkn  has  been  reviewed  under 
Executive  Order  12612.  "Federalism." 
and  the  Department  has  determined  that 
this  action  does  not  have  implications 
for  principles  of  federalism  that  wramnt 
the  preparation  of  a  federalism 
assessment.  This  rule  would  not  Umlt 
the  policym&ldng  and  administrative 
discreti(»  of  the  states,  nor  would  it 
affect  the  states'  abilitiee  to  discharge 
traditional  state  governmental  functitms 
or  otherwise  aflect  any  aspect  of  state 
sovereignty. 

List  of  Subjects  in  49  CFR  Part  B 

Administrative  practice  and 
procedure.  Courts,  and  Gowemment 

employees. 

In  consideration  of  the  foregoing,  the 
Department  of  Transportation  revises 
p^  9  of  its  regulations  (49  CFR  part  9) 
asioilows: 

PART  9— TESTIMONY  OF  EMPLOYEES 
OF  THE  DEPARTMENT  AND 
PRODUCTION  OF  RECORDS  IN  LEGAL 
PROCEEDINGS 


Sec 

9.1 
9.2 
9.3 
9.5 


Purpose. 

ApplicabiUty. 

Denoitions. 

Ceaaral  prohibition  of  productioa  or 

disclofura  in  legal  proceedings. 
9.7    Testimony  by  employees  before  the 

Department  or  in  other  legal  proceedings 

in  which  the  United  States  is  a  party. 
9.9    Legal  proceedings  between  private 

litigants:  General  rules. 
9.11    Legal  proceedings  between  private 

litigants:  Demands. 
9.13    Legal  proceedings  between  private 

litigants:  Procedures  to  request  records. 
9.15    Legal  proceedings  between  pnivate 

litigants:  Procedures  to  request 

testimony. 
9.17    Legal  proceedings  between  private 

litigants:  Procedures  for  taking 

testimony. 
9.19    Acceptance  of  service  on  behalf  of 

Secretary. 

Antbority:  5  V.S.C.  301;  45  U.S.C  41-42; 
49  U.S.C.  322: 49  U.&C  504(f):  23  U.S.C 

409. 

i9.1    Purpose. 

(a)  This  part  sets  forth  procedures 
governing  the  testimony  of  an  employee 
in  legal  proceedings  in  which  the 
United  States  is  a  party.  It  also  sets  forth 
procedures  to  be  followed  when  an 
employee  is  issued  a  subpoena,  order  or 
other  demand  (collectively  referred  to  in 
this  part  as  a  "demand")  by  a  court  or 
other  competent  authority,  or  is 
requested  by  a  private  litigant,  to 
provide  testimony  or  produce  records 
concerning  information  acquired  in  the 
course  of  performing  official  duties  or 
because  oi  the  employee's  official  status. 


It  also  i^escribes  the  policies  and 
procedures  of  the  Department  with 
respect  to  the  acceptance  of  service  of 
legal  process  and  pleadings  in  legal 
proceedings  involving  the  Department 

(b)  The  purposes  of  this  part  are  to: 

(1 )  Conserve  the  time  of  employees  for 
conducting  official  business; 

(2)  Minimize  the  possibility  of 
involving  the  Department  in 
controversial  issues  not  related  to  its 
mission: 

(3)  Maintain  the  impartiality  of  the 
Departmoit  ammra  private  litigants; 

(4)  Avoid  spenmng  the  time  and 
money  of  the  United  States  for  private 
purposes:  and 

(5)  To  protect  confidential,  sensitive 
information  and  the  deUberative 
processes  of  the  Department 

(c)  Agency  counsel,  in  his  or  her 
discretion,  may  permit  an  exception 
from  any  requirement  in  this  part  The 
exception  may  be  granted  only  when  the 
deviation  will  not  interfere  with  matters 
of  operational  or  military  necessity,  and 
when  agency  counsel  determines  that 

(1)  It  is  necessary  to  prevent  a 
miscarriage  of  )ustice; 

(2)  The  Department  has  an  interest  in 
the  decision  that  may  be  rendered  in  the 
legal  proceeding:  or 

(3)  The  exception  is  in  the  best 
interest  of  the  Department  or  the  United 
States. 

For  Office  of  Inspector  General 
employees  and  documents,  the 
Inspector  General,  in  conjunction  with 
the  General  Counsel  of  the  Department, 
may  permit  an  exception  from  any 
requirement  of  this  part  if  the  Inspector 
General  determines,  based  on  the 
Inspector  General  Act  of  1978,  as 
amended,  that  application  of  the 
requirement  would  be  inappropriate. 

59.2  Applicability. 

This  part  applies  to  the  testimony  of 
an  employee  in  legal  proceedings  in 
which  the  United  States  is  a  party.  It 
also  applies  in  legal  proceedings 
between  private  litigants  to  requests  or 
demands  for  testimony  or  records 
concerning  information  acquired  in  the 
course  of  an  employee  performing 
official  duties  or  because  of  the 
employee's  official  status.  This  part 
does  not  apply  to  any  legal  prooseding 
in  which  an  employee  is  to  testify  as  to 
facts  or  events  that  are  in  no  way  related 
to  the  employee's  official  duties  or  the 
functions  of  the  Department  Nor  does  it 
apply  to  Congressional  demands  for 
testimony  or  documents. 

59.3  DcfinMons. 

For  purposes  of  this  part: 
Department  means  the  Department  of 
Transportation  (DOT),  including  the 


OfBce  of  the  Secretary  (which 
encompasses  the  Office  of  the  Inspects 
GeneraJ)  and  the  following  operating 
administrations  while  they  are  part  of 
DOT: 

(a)  The  U.S.  Coast  Guard. 

(b)  The  Federal  Aviation 
Administration. 

(c)  The  Federal  Highway 
Administration. 

(d)  The  Federal  Railroad 
Administration. 

(e)  The  Federal  Transit 
Administratioo. 

(0  The  St  Lawrence  Seaway 
Development  Corporation. 

(g)  The  National  Highway  Traffic 
Safety  Administration. 

(h)  The  Maritime  Administratioo. 

(i)  The  Research  and  Special  Programs 
Administration. 

(j)  Any  DOT  operating  administration 
established  after  the  effective  date  of 
this  part. 

Lego]  proceeding  means  any  case  or 
controversy  pending  before  any  federal, 
state,  or  local  court  (including  grand 
jury  proceedings),  any  administrative 
proceeding  pending  before  any  federal, 
state,  or  local  agency,  or  any  legislative 
proceeding  pending  before  any  state  or 
kJtal  agency. 

Legal  proceeding  between  private 
litigants  means  any  legal  proceeding  in 
which  neither  the  Department  of 
Ttansportation  nor  the  United  States 
(including  any  federal  agency  or  officer 
of  the  United  States  in  his  or  her  official 
capacity)  is  a  party. 

Employee  of  the  Department  at 
Employee  means  any  current  or  former 
officer  or  employee  of  the  Department; 
any  active  duty,  retired,  or  former 
officer  or  enlisted  member  of  the  Coast 
Guard;  or  any  ctirrent  or  former 
contractor  (including  any  corporation  or 
other  entity  and  any  employee  or 
subcontractor). 

Agjerny  counsel  means  the  General 
Counsel  of  the  Department  or  the  Chief 
Counsel  of  any  operating  admini8trati<ni 
of  the  Department  concerned,  any 
person  to  whom  the  General  Counsel  or 
Chief  Coimsel  has  delegated  authority, 
or  any  person  who  is  authorized  to 
represent  the  Department  in  a  specific 
legal  prtx:eeding. 

Testimony  means  any  ^tten  or  oral 
statement  by  a  witness,  including 
defKwitions,  answers  to  interrogatories, 
affidavits,  declarations,  and  statements 
at  a  hearing  or  trial. 

S9.S    General  prohibition  of  production  or 
diaclosure  In  legal  proceedings. 

No  employee  of  the  Department  may 
provide  testimony  or  produce  any 
material  contained  in  the  hies  of  the 
Department,  or  disclose  any  information 


relating  to.  or  based  upon,  material 
contained  in  the  files  of  the  Department, 
or  disclose  any  information  or  produce 
any  material  acquired  as  part  of  the 
performance  of  that  employee's  official 
duties  or  because  of  that  employee's 
official  status  unless  authorized  in 
accordance  with  this  part,  or  by  other 
applicable  law. 

f9.7   Teetimony  by  «nploy«M  before  the 
Department  or  In  other  legal  prooaadinga  In 
which  the  iinltad  Slalaa  la  a  party. 

In  any  legal  proceeding  before  the 
Department  or  in  which  the  United 
States  (including  any  federal  agency  or 
officer  of  the  United  States)  is  a  party: 

(a)  Agency  coimsel  shall  arrange  for 
an  employee  to  testify  as  a  witness  for 
the  United  States  whenever  the  attorney 
representing  the  United  States  requests 

it- 

(b)  An  employee  may  testify  for  the 
United  States  both  as  to  facts  within  the 
employee's  personal  knowledge  and  as 
an  expert  or  opinion  witness.  Except  as 
provided  in  paragraph  (c)  of  this 
section,  an  employee  may  not  testify  as 
an  mcpert  or  opinion  witness,  with 
regard  to  any  matter  arising  out  of  the 
employee's  official  duties  or  the 
functions  of  the  Department,  for  any 
party  other  than  the  United  States  in 
any  legal  proceeding  in  which  the 
United  States  is  a  p^rty.  An  employee 
who  receives  a  demand  to  testify  on 
behalf  of  a  party  other  than  the  United 
States  may  testify  as  to  facts  within  the 
employee's  personal  knowledge, 
provided  that  the  testimony  be  subject 
to  the  prior  approval  of  agency  counsel 
and  to  the  Federal  Rules  of  Qvil 
Procedure  and  any  applicable  claims  of 
privilege. 

(c)  An  employee  may  testify  as  an 
expert  or  opinion  witness  on  behalf  of 
an  officer  or  enlisted  member  of  the 
Coast  Guard  in  any  legal  proceeding 
conducted  by  the  Coast  Guard. 

§9-9    Legal  proceedings  Isetween  private 
litigants:  Genaral  rulaa. 

hi  legal  proceedings  between  private 
litigants: 

(a)  The  proper  method  for  obtaining 
testimony  or  records  from  an  employee 
is  to  submit  a  request  to  agency  counsel 
as  provided  in  §§  9.13  and  9.15  of  this 
part,  not  to  serve  a  demand  on  the 
employee.  Whenever,  in  a  legal 
proceeding  between  private  litigants,  an 
employee  is  served  with  a  demand,  or 
receives  a  request,  to  testify  in  that 
employee's  official  capacity  or  produce 
records,  the  employee  shall  immediately 
notify  agency  counsel. 

(b)  If  authorized  to  testify  pursuant  to 
these  rules,  an  employee  may  testify 
only  as  to  facts  within  that  employee's 


personal  knowledge  with  regard  to 
matters  arising  out  of  his  or  her  official 

duties. 

(1)  When  the  proceeding  arises  from 
an  accident,  an  employee  may  testify 
only  as  to  personally  known  nets,  not 
reasonably  available  from  other  sources, 
observed  by  the  employee  or  uncovered 
during  the  employee's  investigation  of 
the  accident  or  observed  by  the 
employee  erven  if  he  or  she  did  not 
investigate  the  accident.  The  employee 
shall  decline  to  testify  regarding  facts 
beyond  the  scope  of  his  or  her  official 
duties. 

(2)  The  employee  shall  not  testify  to 
facts  that  are  contained  in  a  report,  or 
any  part  of  a  report,  unless  the 
employee  has  obtained  permission  from 
agency  counsel  to  disclose  the 
information. 

(3)  The  employee  shall  not  disclose 
confidential  or  privileged  information 
unless  the  employee  has  obtained 
permission  from  agency  counsel  to 
disclose  the  information. 

(4)  The  employee  shall  not  testify  as 
to  facts  when  agency  counsel 
determines  that  the  testimony  would 
not  be  in  the  best  interest  of  the 
Department  or  the  United  States  if 
disclosed. 

(c)  An  employee  shall  not  testify  as  an 
expert  or  opinion  witness  with  regard  to 
any  matter  arising  out  of  the  employee's 
official  duties  or  the  functions  of  the 
Department.  An  employee  who  is  asked 
questions  that  call  for  expert  or  opinion 
testimony  shall  decline  to  answer  on  the 
grounds  that  it  is  forbidden  by  this  part. 
Agency  counsel  shall  advise  die 
employee  on  how  to  proceed  if  the 
presiding  officer  directs  the  employee  to 
provide  expert  or  opinion  testimony. 

(d)  An  employee  shall  not  provide 
testimony  at  a  trial  or  hearing.  An 
employee's  testimony  shall  be  limited  to 
a  single  deposition,  affidavit,  or  set  of 
interrogatories,  concerning  the 
circumstances  (e.g.  an  accident]  from 
which  the  proceeding  arose.  Where 
multiple  legal  proceedings  concerning 
those  circumstances  are  pending,  or  can 
occur,  it  shall  be  the  duty  of  the  private 
litigant  seeking  the  testimony  to 
ascertain,  to  the  extent  feasible,  the 
identities  of  all  parties,  or  potential 
parties,  to  those  proceedings  and  notify 
them  that  a  deposition  has  been  granted 
and  that  they  have  the  opportunity  to 
participate.  The  private  litigant  shall 
submit  an  affidavit  or  certification 
describing  the  extent  of  the  search  for 
parties  and  potential  parties  and  Usting 
the  names  of  the  parties  and  potential 
parties  notified. 

(e)  Where  an  employee  has  already 
provided  testimony,  any  party  wishhig 
to  obtain  further  testimony  from  that 


employee  concerning  the  same  matter  or 
occurrence,  whether  in  the  same  or  a 
different  private  legal  proceeding,  may 
submit  a  request  to  agency  counsel  to 
waive  the  rttstrictions  of  paragraph  (d)  of 
this  section.  The  request  shall^  in 
addition  to  meeting  the  requirements  of 
S  9.15  of  this  part,  state  why  the 
requester  should  be  permitted  to  gather 
additional  information  despite  not 
having  previously  requested  the 
information  when  it  had  an  opportimlty 
to  do  so.  and  why  the  additional 
testimony  is  now  required  and  the  prior 
testimony  or  previously  supplied 
documents  are  insufficient. 

litiganta:  Damanda. 

(a)  If  an  employee  receives  a  demand 
that  has  not  been  vahdly  issued  or 
served,  agency  counsel  may  instruct  the 
employee  not  to  comply  with  the 
demand. 

(b)  If  an  employee  receives  a  demand 
(validly  issued  and  served)  to  testify  or 
produce  records,  agency  counsel,  in  his 
or  her  discretion,  may  grant  the 
employee  permission  to  testify  or 
produce  records  only  if  the  purposes  of 
this  part  are  met  or  agency  counsel 
determines  that  an  exception  is 
appropriate. 

(c)  If  a  demand  is  issued  to  an 
employee,  agency  coimsel  shall  contact 
the  requester  of  the  demand,  inform  that 
person  of  the  requirements  of  this  part, 
and  may,  in  agency  counsel's  discretion, 
ask  that  the  demand  be  withdrawn. 

(d)  If  the  requester  of  the  demand 
refuses  to  have  it  withdrawn  or  fails  to 
comply  with  this  part,  the  Department 
may  seek  to  quash  the  demand. 

(e)  Ifihe  court  or  other  competent 
authority  declines  to  grant  the 
Department's  motion  to  quash,  agency 
counsel  shall  instruct  the  employee 
whether  to  testify  or  produce  documents 
pursuant  to  the  demand.  Agency 
counsel  may  permit  the  testimony  under 
§  9.1(c)  of  this  part.  If  response  to  a 
demand  is  required  before  the  court  or 
other  competent  authority  rules  on  the 
motion  to  quash  and  the  court  fails  to 
stay  the  demand,  the  employee  must 
appear  at  the  stated  time  and  place, 
produce  a  copy  of  this  part,  and 
respectfully  refuse  to  provide  any 
testimony  or  produce  any  documents. 
Agency  coimsel  shall  take  steps  to 
arrange  for  legal  representation  for  the 
employee.  Agency  counsel  shall  advise 
the  employee  how  to  respond,  including 
not  to  testify,  if  the  court  or  other 
competent  authority  rules  that  the 
demand  must  be  complied  with 
irrespective  of  these  reguletions. 
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19.13    L»9ai  proo«*cHng«  tetiwsan  private 
lillyiti;  Procedufx  to  iWQueet  recofde. 

(a)  In  a  legal  proceeding  between 
private  litigants,  a  party  who  wishes  to 
obtain  records  from  the  Department 
shall  submit  to  agency  counsel  a  request 
for  the  records.  The  request  will 
ordinarily  be  handled  in  accordance 
with  the  Department's  procedures 
concerning  requests  for  records  found  at 
49  CFR  part  7.  If  the  party  does  not 
follow  the  procedures  specified  in  that 
part,  the  request  must  be  accompanied 
by  a  statement  setting  forth  the 
relevance  of  the  records  to  the 
proceeding.  The  request  should  be 
resolved  before  any  request  for 
testimony  under  §9.15  is  submitted. 
Where  a  request  for  testimony  includes 
a  request  for  additional  records,  it  shall 
indicate  precisely  how  this  new  request 
differs  in  scope  from  any  previous 
request  in  order  to  avoid  agency 
duplication  of  effort.  Agency  coimsel 
shall  notify  the  requester  of  the  approval 
or  denial  of  the  request. 

I9.1S    Legal pr oceedtnfls  betuwen privte 
litigants:  Procaduraa  to  raquaat  taalimony. 

(a]  Any  party  seeking  the  testimony  of 
an  employee  in  a  legal  proceeding 
between  private  litigants,  concerning 
facts  within  the  employee's  personal 
knowledge  with  regard  to  matters 
arising  out  of  the  employee's  official 
duties,  shall,  rather  than  serving  a 
demand  for  the  testimony,  request  the 
testimony  at  least  30  days  before  it  is 
intended  to  be  taken  or  received.  The 
request  must  be  submitted  to  agency 
counsel  and  must  include: 

(1)  The  title  of  the  case,  docket 
number,  and  the  court,  or  otherwise 
clearly  identify  the  legal  proceeding 
involved; 

(2)  A  statement  setting  forth  the  basic 
facts  in  the  proceeding,  such  as  the  type, 
date,  and  location  of  an  accident; 

(3)  A  summary  of  the  unresolved 
issues  applicable  to  the  testimony 
sought; 

(4)  A  summary  of  the  testimony 
sought  and  its  relevant  to  the 
proceeding: 

(5)  A  certification  with  support,  that 
the  information  desired  is  not 
reasonably  available  from  other  sources, 
including  Departmental  documents; 

(6)  Pursuant  to  S  9.9(d)  of  this  part,  an 
afB  davit  or  certification  describing  the 
extent  of  a  search  of  parties  and 
potential  parties  and  listing  the  names 
of  the  parties  and  potential  parties 
notified;  and 

(7)  A  declaration  that  the  party  will 
not  seek  expert  or  opinion  testimony 
from  the  witness  or  seek  the  testimony 
of  the  witness  at  a  hearing  oc  trial  in  the 
proceeding. 


The  request  shall  specify  which  form  of 
testimony  (deposition,  affidavit, 
declaration,  or  answers  to 
interrogatories)  is  desired  and  the  date 
by  which  it  is  desired;  however,  only 
one  form,  the  one  least  burdensome  to 
the  Department  that  will  provide  the 
needed  information,  will  be  permitted 
for  each  witness. 

(b)  The  party  seeking  the  testimony 
shall  include  with  its  request  for 
testimony  a  copy  of  any  prior  request(s) 
made  by  the  same  requester  to  the 
Department  (»*  other  agency  of  the 
United  States  for  records  pertaining  to 
the  matter  being  litigated  and  of  the 
response  (not  including  the  records 
themselves)  to  the  request(s).  The  party 
seeking  the  testim(Hiy  shall  also  comply 
with  any  agency  coimsel  request  that 
copies  of  the  records  previously 
disclosed  by  the  Department,  or  a  list  of 
those  records,  be  furnished. 

(c)  In  accordance  with  the 
requirement  of  this  section  and  the 
general  provisions  of  this  part,  agency 
counsel  shall  notify  the  requester  of  the 
approval  or  denial  of  the  request. 
.Agency  counsel  may  attach  special 
conditions  to  its  approval. 

f  9. 1 7    Legal  proceedings  between  private 
Nttgants:  Procoduree  for  taking  testimony. 

(a)  Testimony  of  an  employee  of  the 
Department  may  be  taken  only  at  the 
office  to  which  the  employee  is 
assigned,  or  any  other  place  designated 
by  agency  counsel.  Additional 
conditions  may  be  specified  under 

§  9.15(c)  of  this  part.  The  time  shall  be 
reasonably  fixed  to  avoid  substantial 
interference  with  the  performance  of  the 
employee's  or  agency  counsel's  ofiidal 
duties. 

(b)  Upon  completion  of  the  testimony 
of  an  employee  of  the  Department,  a 
copy  of  the  transcript  of  Uie  testimony 
shall  be  furnished,  at  the  expense  of  the 
party  requesting  the  testimony,  to 
agency  counsel  for  the  Department's 
files. 

S9.19    Acceptance  of  servica  on  bohaN  of 
Secretary. 

In  any  legal  proceeding,  at  the  option 
of  the  server,  process  or  pleadings  may 
be  served  on  agency  counsel,  with  the 
same  effect  as  if  served  upon  the 
Secretary  or  the  head  of  the  operating 
administration  concerned,  as  the  case 
may  be.  The  oRicial  accepting  service 
under  this  section  shall  acknowledge 
the  service  and  take  appropriate  action. 
This  section  does  not  in  any  way 
abrogate  or  modify  the  requirements  of 
Rule  4(d)(4)  and  4(d)(5)  of  the  Federal 
Rules  of  Civil  Procedure  regarding 
service  of  summons  and  complaint 


Issued  ia  Wtshingtoo.  DC.  on  January  19, 
1B93. 

AadrawH.Card.)r-« 

Secretary  of  Traiuportation. 

[FR  Doc.  93-1773  Filed  2-1-93;  8:45  am) 

BiUJNO  cooc  4eie-«-« 

Federal  Highway  Administration 
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RIN2125-AC4S 

Notification  and  Raportlng  of 
Accidants 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
kcnoH:  Final  rule. 

SUMMARY:  The  FHWA  is  amending  Part 
390,  General  Applicability  and 
Definitions,  and  is  removing  Part  394, 
Notification  and  Reporting  of  Accidents, 
of  the  Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs).  This  final  rule 
eliminates  the  requirements  that  motor 
carriers  submit  accident  reports  to  the 
FHWA  and  notify  the  agency  of  fatal 
accidents  as  currently  required  by  49 
CFR  part  394.  Instead  of  submitting 
reports,  carriers  will  now  be  required  to 
maintain  an  acddenf  register  of 
accidents  meeting  the  definition  of  an 
accident  for  a  period  of  one  year  after 
an  accident  occurs.  The  actions 
included  in  this  final  rule  capitalize  on 
an  automated  State  accident  reporting 
system  being  implemented  nationwide 
\mder  the  Motor  Carrier  Safety 
Assistance  Program  (MCSAP),  thereby 
justifying  the  elimination  of  the 
requirement  for  individual  motor  carrier 
submission  of  similar  information.  This 
action  will  reduce  paperwork  burdens 
on  the  motor  carrier  industry. 
EFFECTIVE  DATE:  March  4, 1993. 
FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
Jeffirey  J.  Van  Ness.  Office  of  Motw 
Carrier  Standards,  (202)  366-2981.  or 
Mrs.  Allison  Smith,  Office  of  the  Chief 
Counsel.  (202)  366-0834,  Federal 
Highway  Administration.  Department  of 
Transportation.  400  Seventh  Street  SW„ 
Washington.  DC  20590.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m..  e.t.,  Monday 
through  Friday,  except  legal  Federal 
holidays. 

StiPPtEMENTARV  MFORMAnON 

Background 

On  October  15. 1990,  the  FHWA 
published  a  notice  of  proposed 
rulemaking  (NPRM),  Docket  MC-90-2 
in  the  Federal  Register  (55  FR  41705) 
pn^Msing  to  chax^  the  "$4,400 
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property  damag»"  accident  reporting 
criterion  in  §  394.3(a)(3)  to  a  "towaway" 
criterion.  The  FHWA  proposed  that  an 
accident  be  reportable  if  it  results  in  (1) 
the  death  of  a  person,  (2)  bodily  injury 
to  a  person,  wno,  as  a  result  of  the 
accident,  immediately  recaives  medical 
treatmaat  away  from  the  scene  of  the 
ascident,  or  (3)  one  or  more  motor 
vebidea  incurring  disabling  rfamag^  as 
a  result  of  the  accident  and  requiring  a 
vehicle  to  be  transported  from  the  scene 
of  the  accident  by  a  tow  tnick  or  other 
vehicle. 

The  FHWA  received  thirty  rnmnvanty 
to  this  docket.  Sixteen  of  the 
commenters  supported  the  proposed 
change,  thirteen  voiced  opposition  to 
the  proposed  change,  and  one  ofliared  no 
position  on  the  proposed  change- 
In  response  to  the  President's 
announcement  of  a  moratorium  and 
review  of  regulations,  the  DOT 
published  a  request  for  comments  on 
February  7, 1992.  That  publication 
requested  public  comments  on  which 
Departmental  regulations  substantially 
impede  economic  growth,  may  no 
longer  be  necessary,  are  unnecessarily 
burdensome,  or  impose  needless  costs 
or  red  tape  (See  57  FR  4744).  One 
hundred  commenters  recommended 
changes  to  the  accident  reporting 
regulations.  A  discussion  of  these  and 
the  earlier  comments  was  included  in  a 
supplemental  iH)tice  of  proposed 
rulemaking  (SNPRM)  published  on  July 
30.  1992  (57  FR  33712). 

The  July  30, 1992.  SNPRM  included 
a  reaffirmation  of  the  FHWA's  intent  to 
eliminate  the  $4,400  property  damage 
accident  reporting  criterion.  Although 
the  FHWA  originally  proposed  to  adopt 
a  "towaway"  definition  as  a  criterion  to 
replace  the  $4,400  property  damage 
criterion  in  the  NPRM,  the  SNPRM 
instead  proposed  to  adopt  a  "disabling 
damage"  definition  as  a  criterion,  in 
accordance  with  the  recommendations 
of  the  National  Governors  Association 
(NGA).  Additionally,  the  FHWA 
proposed  to  eliminate  the  requirement 
that  motor  carriers  submit  accident 
reports  to  the  FHWA  and/or 
immediately  notify  the  agency  of  fatal 
accidents. 

Comments  Siiboitted  to  tiie  Docket 

The  FHWA  received  twenty-one 
comments  to  the  SNPRM.  The 
commenters  included  nine  motor  carrier 
industry  associations,  seven  motor 
carriers,  four  State  agencies,  and  one 
motor  carrier  safety  consultant. 

Several  commenters  exfimueA  * 
concern  that  the  proposed  NGA  data 
elements  would  exclude  vital 
information  about  the  veiiicle(s}  and 
driver(s)  involved  in  the  acddeats 


reported.  Two  indastry  aswxiatieaa  and 
one  motor  carrier  safaty  mnaiiltaffit 
contended  that  addhiooal  data  elsBMots 
depicting  the  "who,  what,  why.  wham. 
and  how"  aro  naoassary  for  this  aockiant 
reporting  program  to  maat  its  full 
potential.  All  three  racomnMadad 
specific  changes  to  tha  nrcnosed  Ibrm. 
These  changes  included  adding  data 
elements  that  would  focus  on  the 
vehicle(s)  and  drivaii^- 

Tha  FHWA  has  ad(^pted  tha  data 
elements  contained  in  tha  NGA 
proposal  Although  one  State  law 
enforcement  agency  stated  the  NGA 
elements  are  not  compatible  with  data 
they  currently  collect,  twanty-ona  States 
currently  use  this  reporting  rarmaL 
While  additional  data  elements  aiul 
definitions  could  have  been  added,  the 
FHWA  believes  that  the  agreed  upon 
data  elements  appearing  in  tiie  SNPRM 
represent  the  b^t  combination  of 
elements  to  meet  the  needs  of  the  State 
and  Federal  agencies  involved. 

Other  issues  of  concern  included  the 
cost  of  training  law  enforcement 
officers,  implementing  the  new  form 
into  existing  data  bases,  processing  costs 
of  the  new  forms,  and  tibe  proposed 
implementation  dates.  Commenters 
expressed  coocem  that  the  States  will 
be  unable  to  implement  this  program 
before  the  proposed  date  of  January  1, 
1994.  Further,  they  were  concerned  ^t 
the  cost  of  implementing  this  program, 
along  with  the  cost  of  training  law 
enforcement  officers,  was  too  great  for 
the  States  to  bear.  Under  the  Intermodal 
Surface  Transportation  Efficiency  Act  o^ 
1991  (ISTEA)  (Pub.  L.  102-240,  105 
StaL  1914),  Federal  funding  is  available 
throu^  the  MCSAP  to  assist  States  in 
training  personnel  and  in  implementing 
the  accident  reporting  program.  These 
funds  are  also  available  to  States  not 
participating  in  the  basic  MCSAP.  This 
should  help  alleviate  some  of  the  cost 
burdens  associated  with 
implementation  and  training.  Tlw 
FHWA  believes  that  the  bemfits  to  be 
derived  from  a  uniform  and  reliable 
accident  reporting  program  will  justify 
the  additional  expense  incurred. 

Commenters  expressed  concern  about 
the  discontinuance  of  the  use  of  the 
MCS  50-T  and  MCS  50-6  accident 
report  forms  one  year  before  the 
implementation  of  the  State  generated 
progranL  The  FHWA  believes  that  the 
reporting  requirement  may  be  resdaded 
without  decreasing  program 
effectiveness.  Motor  carriers  wiU  be 
required  to  maintain  an  accid^il 
register,  as  prc^kosed  in  the  SNPRM.  The 
FHWA  believes  that  any  loss  in  data 
continuity  will  be  negligible  in  U^t  of 
its  intention  to  shift  to  aa  alternate  and 
improved  data  source. 


QunnvHut  I 
that  k  would  be  held] 
and  have  to  lefy  on  the  Sates  far 
accurate  and  tim^  reporting  of 
accidents  and  fatalitiae.  Motor  < 
will  not  be  re^iooatble  for  Sute- 
genaratad  accident  repasts.  Motor 
carriers  must  maintain  a  register  of 
accidents  aiaating  the  definitloB  of  as 
accident  For  eech  eccidsnt  listed,  the 
record  shall  include  the  date,  city 
naasest  the  ecci<k»t  site,  Stete  in  wUcb 
the  acddeitf  occurred,  driver's  name, 
number  of  persoos  injured,  number  of 
fatalities,  and  whether  hazardous 
materials  were  released  (other  than  foei 
spilled  fit>m  the  fuel  tanks  of  vehicles 
involved  in  the  acddent).  Motor  carriers 
must  retain  copies  of  accident  reports 
required  to  be  filed  by  the  various 
States,  other  goremmental  authorities, 
or  insurers  im  a  period  of  365  days  alter 
the  date  of  the  accident  and  make  these 
docBments  available  on  demand  of  a 
Federal  or  State  official  with 
jurisdiction  over  the  carrier. 

One  State  agency  and  one  association 
stated  that  farni-to-mn-ket  accidents 
should  be  included.  They  reasoned  that 
all  accidents  meeting  the  reporting 
criteria  should  be  reported  and  that  it 
would  be  extrem^y  difficult  to  train 
enforcement  officers  to  distinguish 
between  farm-to-mariiet  operations  and 
other  transportation.  Once  investigated, 
accidents  occurring  in  facm-to-maricet 
operations  will  be  reported  to 
SAFETYNET.  The  FHWA.  however, 
believes  that  since  fanners  have 
previously  been  exempted  from 
preparing  and  maintaining  MCS  50-T 
accident  reports,  they  should  be 
exempted  from  maintaining  ui  acddent 
register. 

One  assodation  expressed  coBcena 
about  the  definition  of  the  term 
"disabling  damage."  It  stated  that  many 
acddents  invc^ving  only  property 
damage  would  go  unreported.  The 
FHWA  believes  that  using  the  term 
"disabling  damage"  has  three  distinct 
advantages  over  a  property  damage 
definitioa.  First,  a  law  enforcemeat 
offidal  is  generally  on  the  scene  before 
a  vehicle  is  towed;  second,  the  removal 
of  the  vehide  is  a  definite  triggering 
event;  third,  there  is  ao  need  to  tsly  on 
cost  estimatas  of  damages  that  may  be 
untimely,  inaccurate,  geographically 
inconsistent  and  subJMrt  to  inflationary 
adjustments. 

One  State  eaqweased  support  for  the 
proposed  acdcMnt  reportiBg  program, 
but  stated  that  it  has  no  law  or 
regulation  requiring  an  acddent  to  be 
reported  to  the  Skate  or  any  other 
government  agency.  Additionally,  the 
State  has  no  law  orYegulation  requiring 
an  acddeat  to  be  iavastigated  once  it  is 
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reported.  This  rulemaking  does  not  alter 
or  change  State  law,  nor  does  it  impose 
any  legal  obligation  upon  States  to 
report  accidents.  As  a  condition  for 
continued  MCSAP  funding.  States  will 
be  required  to  report  accidents  to 
SAFETYNET  instead  of  having  motor 
carriers  complete  this  task. 

Fourteen  commenters  expressed 
support  for  the  SNPRM  reasoning  that 
the  FHWA  %vill  now  collect  more 
accurate,  uniform,  and  reliable  accident 
data.  They  also  voiced  strong  support 
for  the  substantial  reduction  in 
paperwork  and  recordkeeping 
requirements. 

Discussion  of  Final  Rule 

The  SNPRM  also  noted  that  accident 
reports  are  currently  being 
electronically  submitted  from  21  States 
to  the  FHWA.  As  a  condition  of  MCSAP 
funding,  States  are  required  to 
participate  In  the  FHWA's  SAFETYNET 
program,  a  shared  database  of  driver  and 
vehicle  inspection  and  accident  data,  by 
January  1, 1994.  This  deadline  was 
mandated  in  section  4002  of  the  Motor 
Carrier  Act  of  1991,  which  reauthorized 
the  MCSAP  through  FY  1997.  49  U.S.C. 
app.  2302(b)(l)(K).  Currently,  all  but 
two  States  participate  in  and  receive 
basic  grants  in  the  MCSAP.  Through 
MCSAP,  however,  these  States  are 
eligible  to  receive  special  grants  to  assist 
them  in  adopting,  collecting,  and 
uploading  the  accident  data  into 
SAFETYNET.  Accordingly,  the  FHWA 
will  have  a  much  more  reliable  and 
uniform  source  of  accident  information 
available  for  planning  and  regulatory 
purposes.  Notwithstanding  State 
reporting,  motor  carriers  are  required  to 
maintain  an  accident  register  for  all 
accidents  meeting  the  new  defmition. 
This  requirement  will  aid  motor  carriers 
in  further  developing  accident 
countermeasure  programs,  aid  the 
FHWA  personnel  in  making 
recommendations  to  motor  carriers, 
assist  the  FHWA  personnel  in  their 
motor  carrier  investigations,  and 
provide  data  with  which  the  success  of 
the  accident  reporting  program  can  be 
measured. 

For  the  purposes  of  this  rulemaking, 
disabling  damage  means  damage  which 
precludes  departure  of  a  motor  vehicle 
from  the  scene  of  an  accident  in  its 
usual  manner  in  daylight  after  simple 
repairs.  Included  in  this  would  be 
vdiicles  that  could  have  been  driven, 
but  would  have  been  further  damaged  if 
so  driven.  Excluded  from  this  would  be 
damage  that  can  be  remedied 
temporarily  at  the  scene  of  the  accident 
without  special  tools  or  parts,  tire 
disablement  without  other  damage 
(even  if  no  spare  tire  is  available). 


headlamp  or  taillight  damage,  or 
damage  to  turn  signals,  horn,  or 
windshield  wipers  which  makes  them 
inoperative.  The  FHWA  beUeves  that 
this  definition  provides  sufficient 
guidance  to  properly  trained  law 
enforcement  officials  to  ens\ue  more 
accurate  and  reliable  reporting  of 
accidents  over  that  of  a  monetary  or 
towaway  threshold. 

A  defmition  of  "fatality"  has  been 
added  to  section  390.5.  This  definition 
will  assist  motor  carriers  in 
characterizing  an  accident's  status. 

Rulemaking  Analyses  and  Notices 

£xecu(jve  Order  12291  (Federal 
BeguIaUon)  and  DOT  Regulatory 
Policies  and  Procedures 

Based  on  the  comments  received  to 
dockets  MC-90-2  and  MG-92-12,  the 
FHWA  is  adopting  the  proposals 
presented  in  docket  MC-92-12  as  final. 

The  action  being  taken  by  the  FHWA 
in  this  document  eliminates  the 
requirement  for  motor  carriers  to  submit 
accident  reports  to  the  FHWA  and 
notify  the  agency  immediately  of  any 
fatalities.  The  FHWA  has  determined 
that  this  document  does  not  contain  a 
major  rule  under  Executive  Order  12291 
or  a  significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  DOT.  lliis  rule  is  consistent  with 
the  objectives  outlined  in  the 
President's  memorandum  of  January  23, 
1992,  to  Federal  agencies  on  the  subject 
of  reducing  unnecessary  burdens  of 
government  regulations.  A  preliminary 
evaluation  conducted  pursuant  to  the 
President's  memorandum  estimated  that 
removing  this  reporting  requirement 
would  result  in  a  total  cost  savings  to 
industry  of  about  $750,000  annually  and 
a  similar  cost  savings  to  governments  of 
$750,000.  The  FHWA  estimated  that 
this  latter  cost  savings  would  accrue  to 
both  State  and  Federal  governments, 
because  we  anticipated  that  State 
accident  reports  will  be  made 
electronically  through  SAFETYNET,  at 
minimal  additional  costs  to  the  States. 
Some  States  have  commented  that  they 
believe  their  costs  will  be  increased  as 
a  result  of  this  proposal.  The  FHWA 
believes  that  any  short  term  increase  in 
costs  [e.g.  to  train  law  enforcement 
personnel)  will  be  offset  by  available 
Federal  funds  [i.e.,  MCSAP),  long  term 
savings,  and  the  benefits  a^ociated  with 
an  improved  commercial  motor  vehicle 
accident  database.  Nevertheless,  the 
FHWA  has  not  quantified  these  longer 
term  savings  to  State  governments,  nor 
has  the  FHWA  quantified  the  cost 
savings  it  anticipates  from  receiving 
these  reports  electronically  from  States 
rather  than  in  pape^  form  from  motor 


carriers.  Fur  purposes  of  this 
rulemaking,  however,  the  FHWA 
believes  that  the  $750,000  annual  cost 
savings  to  industry  adequately  supports 
taking  this  action. 

Regulatory  Flexibility  Ad 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C  601-612)  the   ' 
agency  has  evaluated  the  effects  of  this 
final  rule  on  small  entities  and  has 
determined  that,  since  this  action 
reduces  the  accident  reporting 
requirements  imposed  upon  the 
industry,  it  will  not  have  a  significani 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  motor 
carrier  operations  are  involved  in 
statistically  fewer  reportable  accidents 
and  thus  spend  less  time  completing 
accident  reports.  Accordingly,  the 
FHWA  hereby  certifies  that  removing 
the  requirement  that  motor  carriers 
submit  accident  reports  to  the  FHWA 
will  have  no  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Executive  Order  1 261 2  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  Some  commenters  to  this 
rulemaking  are  concerned  that  the  cost 
of  implementing  this  provision, 
including  the  cost  of  training  law 
enforcement  officers,  may  be  too  great 
for  some  States  to  bear.  Under  the 
ISTEA,  however.  Federal  funding  is 
available  through  the  MCSAP  to  assist 
States  in  training  personnel  and 
implementing  the  accident  reporting 
program.  These  funds  are  also  available 
to  States  not  participating  in  the  basic 
MCSAP.  Accordingly,  it  is  certified  that 
the  policies  contained  in  this  document 
have  been  assessed  imder  Executive 
Order  12612  and  it  has  been  determined 
that  they  do  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  full  Federalism 
Assessment. 

Executive  Order  12372 
(Intergovemraenlal  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program. 

Paperwork  Reduction  Act 

This  final  rule  would  reduce  the 
anu>ttnt  of  paperwork  and  other 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  of 


Federal  Register  /  Vol.  58,  No.  20  /  Tuesday,  February  2,  1993  /  Rules  and  Regulations         6729 


1980  (44  use.  3501-3520)  by  about 
35,000  two-page  documents  per  year. 
This  figure  represents  the  approximate 
number  of  accidents  reported  to  the 
FHWA  in  1990. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  piirpose  of  iha  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq )  and  has  detsnnined 
that  this  action  would  not  have  aay 
effect  on.  the  quality  of  the  environmMit 

RegulatioD  M««tificatieB  Nranber 

A  regulation  identification  numbw 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  published 
the  Unified  Agenda  in  April  and 
October  oi  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  orSirf>|ects  ia  49  CFR  Parts  390  and 
394 

Highway  safety,  Motor  carriers. 
Reporting  and  recordka^[ung 
requirements. 

Issued  oo:  )aauaiy  19, 1993. 
T.D.  Laraat, 

Administrator. 

In  consideration  of  the  fwegoing, 
under  the  authority  of  49  CFR  1.4a  and 
23  U.S.C  315.  the  FHWA  amends 
subchapter  B  of  chapter  III  of  title  49, 
Code  of  Federal  R^ulations,  as  set  forth 
below: 

PART  390-4AMENDED] 

1.  The  authority  citation  for  part  390 
continues  to  read  as  follows: 

Aathorily:  49  U.S.C.  App.  2503  and  2505: 
49  U.S.C.  3102  and  3104;  49  CFR  1.48. 

2.  Section  390.5  is  amended  by 
revising  the  introductory  text  of  the 
secticHi  and  by  adding  three  definitions. 
placing  them  in  alphabetical  order,  as 
follows: 

§390.5    Oeflnitiona. 

Unless  specifically  defined  elsewhere, 
in  this  subchapter  Accident  means — 


(1)  Except  as  provided  in  paragraph 
(2)  of  this  definition,  an  occurrence 
involving  a  commercial  motor  vehicle 
operating  on  a  public  road  which  results 
in: 

(i)  A  fatality; 

(ii)  Bodily  injnry  to  a  person  y^iio,  as 
a  result  of  the  injury,  immediately 
receives  medical  treatment  away  (lum 
the  scene  of  the  accident;  or 

(iii)  One  or  more  motor  vehicles 
incurring  disabling  damage  as  a  result  of 
the  accident,  requiring  the  vehicle  to  be 
tran^KSted  away  from  the  scene  by  s 
tow  truck  or  other  v^da 

(2)  The  term  accfdeirt  does  not 
include: 

(i)  An  occiurence  involving  only 
boarding  and  afighting  firom  a  stationary 
motor  vehicle;  or 

(ii)  An  occurrence  involving  only  the 
loading  or  unloading  ofcargo;  or 

(iii)  An  occurrence  in  the  course  of 
the  operation  of  a  passenger  car  or  a 
multipurpose  passenger  vehicle  Us 
defined  in  §571.3  of  this  title)  by  a 
motor  carrier  and  is  not  transporting 
passengers  for  hire  or  hazardous 
materials  of  a  type  and  quantity  that 
require  the  motor  vehicle  to  be  marked 
or  placarded  in  accordance  with 
§177.823  of  this  title. 

Disaidittg  damage  means  damage 
which  {Mredudes  departure  of  a  motor 
vehicle  from  the  scene  of  the  accident 
in  its  usual  meiner  in  daylight  aftor 
simple  repairs. 

(1)  Inclusions.  Damage  to  motor 
vehicles  that  could  have  been  driven, 
but  would  have  been  further  damaged  if 
so  driven. 

(2)  Exclusions. 

(i)  Damage  which  can  be  remedied 
temporarily  at  the  scene  of  the  accident 
without  special  tools  or  i>arts. 

(ii)  Tire  disablement  without  other 
damage  even  if  no  spare  tire  is  available. 

(iii)  Headlamp  or  taillight  damage. 

(iv)  Damage  to  turn  signals,  bom,  or 
windshield  wipers  which  makes  them 
inoperative. 

Fatality  means  any  injury  which 
results  in  the  death  of  a  person  at  the 


time  of  tke  motor  vehicle  acddant  or 
within  30  days  of  the  accident. 

3.  Part  390  is  am«)ded  by  adding 
S  390.15  to  read  as  follows: 

|390.tS  * 


(a)  A  motor  curier  shall  make  all 
records  and  inforaation  pertaining  to  an 
acddmit  available  to  an  authorized 
representative  or  special  agent  of  the 
Federal  Ifighwsy  AdministratioQ  ttp<H) 
request  or  as  part  of  any  inquiry  within 
such  time  as  the  request  or  inquiry  may 
dperify.  A  motor  carrier  shall  give  an 
authoriaed  lepresantatiTe  of  the  Federal 
Highway  Admicistration  all  reasonable 
assistance  in  the  invAstigation  of  any 
accident  including  providing  a  full,  true 
and  correct  answer  vo  any  questicm  of 
the  inquiry. 

(b)  Motor  carriers  shall  maintain  fbr  a 
period  of  one  year  after  an  accident 
occurs,  an  accident  register  containing 
at  least  the  follomng  information: 

(1)  A  list  of  accidents  containing  for 
each  accident: 

(i)  Date  of  accident. 

(ii)  Gty  or  town  in  whidi  or  moat 
near  where  the  accident  occurred  and 
the  State  ia  wkich  the  accideat 
occurred, 

(iii)  Driver  name, 

(iv)  Number  of  injuries, 

tv)  Niunber  of  fatalitias.  and 

(vi)  Whether  hazardous  materials, 
other  than  fuel  spilled  from  the  fuel 
tanks  of  vehicles  involved  in  the 
accident,  were  released. 

(2)  Copies  of  all  accident  reports 
required  by  State  or  other  govemmeotal 
entities  or  insurers. 

PART  384    (REMOVED  AND 
RESERVED] 

4.  Ptft  394  is  removed  and  leeuned. 
IFR  Doc  93-1836  Filed  2-1-93;  8:45  am) 
bhlUnq  coos  4tfe-a>-ii 
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-niis  SKiion  of  1h«  FEDERAL  REOIStER 
contains  notices  to  tw  public  d  tw  propoaed 
issuance  o(  rutee  and  regutaiions.  The 
pupose  of  these  noOcas  la  to  give  Intofesied 
persons  an  opportunity  to  partidpato  In  iha 
rule  maMr^  prior  to  tw  adopdon  o(  tfw  final 
rutas. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  3d,  40. 50. 70,  wtd  72 

RtN31S0-AE22 

Procedures  arKi  Criteria  for  On-Site 
Storage  of  Low-Level  Radioactive 
Waste 

AGENCY:  Nuclear  Regulatory 
Commission. 


ACnON:  Proposed  rule. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  proposes  to  amend  its 
regulations  fpr  reactor,  material,  fuel 
cycle,  and  independent  spent  fiiel 
storage  licensees.  The  proposed  rule 
would  establish  a  regulatory  framework 
containing  the  procedures  and  criteria 
that  would  apply  to  on-site  storage  of 
low-level  radioactive  waste  (LLW), 
beyond  January  1. 1996.  The 
Commission  has  determined,  under  the 
authority  of  the  Atomic  Energy  Act  of 
1954,  as  amended,  that  these  changes 
are  appropriate  because  of  potential 
health  and  safety  concerns  associated 
with  the  increased  reliance  upon  on-site 
storage  of  LLW.  Tlie  proposed  rule  is 
intended  to  support  the  goals  that  have 
been  established  by  the  Low-Level 
Radioactive  Waste  Policy  Amendments 
Act  of  1985  (Act)  and  is  consistent  with 
the  June  19, 1992,  United  States 
Supreme  Court  (Supreme  Court) 
decision,  in  New  York  v.  United  States. 
Comments  are  requested  on  this 
proposed  rule  and  on  strategies  and 
options  that  the  Commission  might 
pursue,  in  addition  to  this  proposed 
rulemaking,  that  would  encourage  the 
States  and  compacts  to  move  forward 
with  development  of  LLW  disposal 
facilities. 

DATES:  Comment  period  expires  on 
April  5. 1993.  Comments  received  after 
that  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission 
is  able  to  ensure  consideration  only  for 
comments  received  on  or  before  this 
date. 


ADDRESSES:  Submit  written  comments 
to:  The  Secretary  of  the  Commission. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Attention: 
Docketing  and  Service  Branch.  Hand- 
deliver  comments  to:  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:45 
ajn.  and  4:15  pan.  Federal  wmkdays. 

Copies  of  the  regulatory  analysis, 
environmental  assessment  and  finding 
of  no  significant  impact  and  the 
comments  received  on  the  rule  may  be 
examined  and  copied,  for  a  fee,  at  \ho 
NRC  Public  Document  Room,  2120  L 
Street  NW.  (Lower  Level),  Washington, 
DC  telephone  (202)  634-3273. 
FOR  FURTHER  MFGRiyUTION  COffTACT: 
Robert  Nelson,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
504-2004. 

SUPPI^MENTARY  MFORMATION:  The  Low- 
Level  Radioactive  Waste  Policy 
Amendments  Act  of  1985  (Act)  (Pub.  L. 
99-240)  establishes  a  series  of 
milestones,  penalties,  and  incentives  to 
ensure  that  regional  compacts  and 
States  make  adequate  progress  toward 
being  able  to  manage  their  LLW,  by 
1993.  Section  5(a)  of  the  Act  requires 
the  sited  States  of  Nevada,  South 
Carolii>a,  and  Washington  to  make 
disposal  capacity  available  to  LLW 
generators  until  December  31, 1992. 
subject  to:  The  States  and  compacts 
meeting  the  other  milestones  of  the  Act, 
the  sites  remaining  operational,  and 
received  waste  being  within  site-specific 
volume  limitations. 

To  help  ensure  that  the  States  make 
adequate  progress  toward  developing 
new  LLW  disposal  facilities,  the  Act 
established  six  milestones  by  which  the 
States  should  make  decisions  and 
commit  to  certain  actions.  The  majority 
of  the  States  met  the  requirements  of  the 
three  milestone  dates  that  had  passed, 
by  January  1990.  Only  the  Central, 
Central-Midwest,  and  Southwestern 
Compact  States  met  the  January  1, 1992, 
milestone  requirement,  because  their 
host  States,  Nebraska,  Illinois,  and 
California,  respectively,  submitted  a 
facility  license  application  to  their  State 
regulatory  authorities  before  that  date. 
The  State  of  Texas  conformed  to  this 
milestone  on  March  2, 1992.  The 
remaining  milestones  of  the  Act.  as  it 
was  enacted,  are: 

•  January  1. 1993 — ^If  a  State  or 
compact  cannot  provide  for  disposal  of 


its  LLW  after  January  1. 1993.  generators 
can  request  the  State  to  take  title  to,  and 
possession  of.  the  generated  waste.  The 
State  also  becomes  liable  for  damages  as 
a  omseqiienoe  of  failure  to  take 
possession  of  the  waste.  In  1993.  States 
may  avoid  taking  title  and  poss«»ion  of 
the  waste  and  assuming  liability,  but 
will  forfeit  the  surdiarge  rebates 
established  by  the  Act. 

•  January  1. 1996 — If  a  State  or 
compact  cannot  provide  for  disposal  of 
its  LLW  after  Januanr  i,  1996,  the  States, 
upon  proper  notice  oy  the  generator  or 
owner,  shall  take  title  to.  and  be 
obligated  to  take  possession  of.  LLW. 
The  State  will  also  be  liable  for  all 
damages  directly  or  indirectly  incurred 
by  the  generator  or  owner  if  it  fails  to 
t^e  possession  as  soon  after  January  1, 
1996,  as  the  generator  or  owner  notifies 
the  State  that  the  waste  is  available  for 
shipment. 

The  section  of  the  Act  requiring  the 
States  to  take  title  to.  and  possession  of, 
the  generated  waste  by  January  1. 1996 
(often  referred  to  as  the  "take-title" 
provision),  was  held  to  be 
unconstitutional,  by  the  Supreme  Court 
on  June  19, 1992,  in  a  lawsuit  brought 
by  the  State  or  New  York  (a  non- 
compact  State)  and  two  of  its  counties. 
The  constitutionality  of  the  take-title 
provision,  as  applied  to  compact  States, 
was  not  before  the  Supreme  Court.  Even 
thou^  the  take-title  provision  was  held 
unconstitutional,  clearly  a  goal  of  the 
LLRWPAA  is  the  development  of  new 
LLW  disposal  facilities  by  January  1, 
1993.  and  in  no  case  later  than  January 
1,1996. 

Because  no  new  LLW  disposal 
facilities  were  operational  on  January  1, 
1993.  and  the  compact  commissions 
that  control  the  existing  LLW  disposal 
sites  either  closed  their  site  or  set 
restrictions  or  conditions  on  receiving 
LLW  from  outside  their  regional 
compacts  effective  January  1, 1993. 
some  licensees  who  generate  LLW  may 
be  forced  to  store  their  LLW  on-site, 
until  disposal  capacity  is  available, 
unless  other  arrangements  for  storage  or 
disposal  can  be  made.  Nearly  all  the 
Governors'  Certifications  submitted  to 
meet  the  1990  milestone  of  the  Act 
indicated  that  the  State  planned  on 
interim  storage  by  waste  generators  from 
1993  through  1996.  However,  many 
States  do  expect  to  have  access  to  the 
Barnwell  LLW  disposal  facility  from 
January  1. 1993  through  June  30, 1994. 
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Early  in  1990,  the  Commission 
directed  the  NRC  staff  to  provide  the 
Commission  with  information  on  the 
issues  concerning  the  waste  title- 
transfer  and  possession  provisions  set 
forth  in  the  Act,  so  that  the  Commission 
might  determine  what  role,  if  any,  the 
NRC  should  play  with  regard  to  these 
provisions.  The  Commission  was  also 
interested  in  the  adequacy  of  its  existing 
regulatory  framework  for  implementing 
the  title^transfer  provision.  On 
September  12, 1990,  the  NRC  staff  sent 
the  Commission  an  analysis  of  the 
issues  associated  with  the  waste  title- 
transfer  and  possession  provisions  of 
the  Act  (SECY-90-318).  Major  issues 
related  to  these  provisions  included 
States  taking  possession  of  commercial 
LLW  after  1993  or  1996,  and  licensing 
of  this  possession  by  the  NRC  and 
Agreement  States. 

The  Commission  discussed  the  issues 
associated  with  the  waste  title-transfer 
and  possession  provisions  of  the  Act 
and  the  recommendations  presented  in 
SECY-90-318,  in  a  public  meeting,  on 
October  29, 1990.  In  response  to  a 
request  from  the  LpOw-Level  Radioactive 
Waste  Forum,  the  Commission  decided 
to  solicit  public  and  State  comments  on 
the  NRC  staffs  recommendations 
provided  in  SECY-90-318  and  on  eight 
questions  addressing  the  title-transfer 
provision  of  the  Act.  The  Commission 
requested  that  the  NRC  staff  provide  the 
Commission  with  an  analysis  of  the 
comments  received  in  response  to  the 
letter  dated  November  28, 1990,  from 
Samuel  J.  Chilk,  Secretary  of  the 
Commission,  to  Mr.  Jerry  Griepentrog, 
Convenor,  Low-Level  Radioactive  Waste 
Forum,  and  from  the  Federal  Register 
notice  soliciting  public  comments. 

The  Commission  solicited  public 
comment  on  the  NRC  staffs 
recommendations  provided  in  SECY- 
90-318  and  the  ei^t  questions  in  the 
Federal  Register  notice  published 
December  4, 1990  (55  FR  50064).  The 
comment  period  expired  on  March  2, 
1991.  Seventy-four  individuals  or 
organizations  responded. 

The  commenters  raised  many 
specified  issues.  Most  can  be  grouped 
under  the  single,  broad  issue  of  NRC's 
role  in  implementing  the  Act.  The  eight 
questions,  a  comment  summary,  an 
analysis  of  those  comments,  and 
conclusions  are  provided  as  appendix  A 
to  this  proposed  rule.  In  response,  the 
Commission  directed  the  NRC  staff  to 
develop  a  proposed  rulemaking  that 
would  establish  a  regulatory  framework 
containing  the  procedures  and  criteria 
apphci^le  to  on-site  storage  of  LLW 
after  January  1, 1996. 

Although  LLW  can  be  safely  stored, 
NRC  believes  that  the  protection  of  the 


public  health  and  safety  and  the 
environment  is  enhanced  by  disposal, 
rather  than  by  long  term,  indefinite 
storage  of  waste.  Disposal  of  waste  in  a 
limited  number  of  facilities,  hcensed 
under  the  requirements  of  10  CFR  Part 
61  or  compatible  Agreement  3tate 
regulations,  will  provide  better 
protection  of  the  public  health  and 
safety  and  the  environment  than  long- 
term  storage  at  himdreds  or  thousands 
of  sites  around  the  country.  Stored 
waste  packages  need  to  maintain 
sufficient  integrity  to  prevent  dispersal 
of  the  waste  during  storage,  transport, 
and  handling,  up  to  and  including 
emplacement  for  disposal.  Because  of 
the  variability  of  certain  storage 
environments,  waste  packages  may 
suffer  degradation  over  the  extended 
storage  period.  Among  the  ways  in 
which  a  storage  environment  can  cause 
waste  package  degradation  are 
temperature  fluctuations  (in  heated 
facilities  in  areas  with  cold  winters)  and 
corrosive  atmospheres  (e.g.,  industrial 
and  marine  atmospheres  as  well  as  acid 
deposition).  Other  waste  package 
concerns  during  storage  include 
external  and  internal  corrosion, 
radiolytic  generation  of  gases 
(predominantly  hydrogen)  and  corrosive 
substances,  radiation  induced 
embrittlement  of  polyethylene 
containers,  and  biodegradation  of 
institutional  wastes.  These  processes 
may  accelerate  internal  corrosion  and 
failure  of  common  storage  containers, 
even  if  the  waste  is  stabiUzed  prior  to 
storage.  Waste  form  degradation  could 
result  in  spills  or  releases  during 
handling  for  disposal,  if  the  degradation 
goes  imdetected.  In  addition,  waste 
package  deterioration  prior  to  disposal 
will  require  repackaging  of  the  LLW  and 
cleanup  of  any  spills.  As  a  result, 
workers  will  be  potentially  exposed  to 
additional  doses  of  radiation.  The  NRC 
contractor  dociunent,  "Extended  Storage 
of  Low-Level  Radioactive  Waste: 
Potential  Problem  Areas,"  NUREG/CR- 
4062,  provides  a  detailed  discussion  of 
these  concerns.* 

Storage  also  involves  a  number  of 
activities  that  could  increase  radiation 
doses  to  the  public.  First,  storage  of 
LLW  will  result  in  potential  increased 
worker  exposures,  from  unloading  the 
waste  bom  storage,  for  disposal. 
Second,  waste  forms  may  need  to  be 


'  Copies  of  NUREG  documents  may  be  purchased 
from  the  Superintendent  of  Doctimanls.  U.S. 
Government  Printing  Office,  P.O.  Box  37082, 
Washington,  DC  20013-7062.  Copies  are  also 
available  from  the  National  Technical  Information 
Service.  5ZS5  Port  Royal  Road.  Springfield.  VA 
22161.  A  copy  is  also  available  for  inspection  and/ 
or  copying  at  the  f^IRC  Public  Document  Room, 
2120  L  Street  NW.  (Lower  Level).  Washington.  DC 


repackaged  or  otherwise  processed, 
again,  as  a  result  of  waste  form  failure 
or  to  meet  waste  acceptance  criteria  for 
a  new  disposal  tacility,  once  one 
becomes  available.  This  additional 
handling  by  workers  will  also  cause 
increased  exposures.  The  site-specific 
conditions  at  a  new  disposal  facihty 
may  necessitate  these  new  waste  form 
criteria  and  these  criteria  may  not  be 
known  when  LLW  is  placed  into 
storage.  Third,  radiation  surveys  and 
inspections  of  LLW  in  storage  will  restUt 
in  potential  additional  doses  to  those 
involved  in  performing  these  activities. 
For  these  reasons  and  to  support  the 
goals  of  the  Act,  the  NRC  is  proposing 
this  rulemaking,  which  makes  storage  of 
LLW  an  option  of  last  resort.  The 
Commission  specifically  invites 
comment  on  the  above  public  health 
and  safety  rationale,  as  well  as  on  the 
comparative  risk  of  potential  releases  as 
a  result  of  an  event  or  accident  at 
numerous  LLW  storage  sites  around  the 
country,  as  opposed  to  the  potential 
release  from  a  limited  number  of 
disposal  sites  designed  to  meet  the 
siting  and  design  requirements  in  10 
CFR  part  61  or  compatible  Agreement 
State  regulations. 

The  proposed  rule,  as  it  was  originally 
drafted  and  set  to  the  Agreement  States 
for  comment,  included  a  requirement 
for  the  licensee  to  request  that  the  State 
take  title  to,  and  possession  of,  the 
waste,  pursuant  to  section  5(d)(2)(C) 
(the  "take-title"  provision)  of  the  Act,  ' 
before  LLW  could  be  stored  on-site  after 
January  1, 1996.  The  text  of  the  rule  has 
been  revised  to  delete  the  requirement 
for  the  generator  to  request  the  State  to 
take  title  to,  and  possession  of,  the 
generator's  LLW.  In  view  of  the  recent 
Supreme  Court  decision  in  New  York  v. 
United  States,  the  Commission  will  not 
require  this  action  as  a  prerequisite  for 
storing  LLW  on-site  after  January  1, 
1996. 

Coordination  With  NRC  Agreemeat 
States 

The  NRC  Agreement  States  were 
informed  of  the  NRC's  intent  to  issue  a 
proposed  rule  and  were  provided  the 
draft  regulatory  text,  by  letter  dated 
February  7, 1992.  The  letter  explained 
that  the  Commission  is  taking  Uiis 
action  in  view  of  the  potential  health 
and  safety  concerns  associated  with  an 
increased  reliance  upon  on-site  storage 
and  in  light  of  the  framework  that  has 
been  established  by  the  Act.  This  initial 
notification  reiterated  the  Commission's 
position  that  it  will  not  look  favorably 
on  generator  on-site  storage  of  LLW, 
after  January  1, 1996.  Supplementary 
information,  which  included  a  summary 
of  the  related  provisions  of  the  Act  and 
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a  discussion  of  the  proposed  revisions, 
was  forwarded  to  the  Agreement  States 
on  February  14. 1992.  The  Agreement 
States  were  asked  to  provide  comments 
by  March  14, 1992. 

The  Agreement  States  of  Arizooa. 
Arkansas,  California.  Colorado.  Illinois. 
Kansas,  Kentucky,  Nevada,  New  York. 
NorUi  Carolina.  Oregoo.  South  Carolina, 
Texas,  and  Washington,  and  the 
Midwest  Interstate  Low-Level 
Radioactive  Waste  Commission 
responded  to  the  NRC  staff's  request  for 
comments.  One  State  supported  the 
proposed  rulemaking,  and  three  States 
opposed  it.  Two  States,  although  not 
opp>osing  any  provisions  of  the  rule, 
stated  that  the  rulemaking  should  not 
proceed  until  the  Supreme  Court 
decides  on  the  constitutionality  of  the 
Act  and  the  tille-transfar  provision. 
Three  States  and  the  one  commission 
provided  comments  and  questions 
without  taking  a  position  on  the 
proposed  rulemaking.  One  State 
reserved  comment  and  four  States  had 
no  comments.  Fifteen  Agreement  States 
did  not  respond. 

Response  to  NRC  Agreement  State 
Cooments 

Comment.  The  revisions  do  not 
appear  to  be  based  on  protection  of 
public  health  and  safety  or  any 
technical  arguments. 

Response.  As  previously  discussed, 
the  potential  risk  to  the  public  health 
and  safety,  from  on-site  storage  of  LLW. 
is  greater  than  for  disposal,  because 
storage  involves  a  number  of  conditioiu 
and  activities  that  could  increase 
radiation  doses  to  the  public.  Although 
LLW  can  be  safely  stored,  the  NRC 
believes  that  the  protection  of  the  public 
health  and  safety  and  the  environment 
will  be  enhanced  by  disposal. 

Comment.  There  appears  to  be  no 
substantive  rationale  for  prohibition  of 
on-site  stora^  after  January  1, 1996. 

Response.  The  proposed  rule  would 
prohibit  on-site  storage  after  January  1, 
1996,  only  if  the  generator  had  not 
exhausted  other  waste  management 
options.  As  discussed  in  response  to  the 
previous  comment,  disposal  is  preferred 
over  storage,  to  enhance  the  protection 
of  the  public  health  and  safety  and  the 
environment.  Therefore,  generators 
should  exhaust  all  disposal  options 
before  stohngtheir  LLW  on-site. 

Comment.  The  proposed  revisions 
would  improperly  establish  NRC  as  the 
enforcer  of  the  "take-tille"  provisions, 
contrary  to  the  Act. 

Comment.  It  is  inappropriate  for  NRC 
to  require,  as  a  condition  for  on-site 
storage,  that  licensees  request  the  State 
in  which  they  are  located  to  take  title  to, 
and  possession  of.  the  waste,  pursuant 


to  section  5(dK2KC)  of  the  Act,  because 
the  Act  gives  hceiuees  the  option  not  to 
request  the  State  to  take  possession. 

Comment.  One  State  has  a  different 
law  regarding  title:  'Title  to  any  LLW 
shall  at  all  times  remain  in  the  generator 
of  such  waste*  *  *."  The  proposed 
rule  conflicts  with  Stats  law. 

Response.  The  text  of  the  rule,  which 
had  been  provided  to  the  Agreement 
States  for  comment,  has  been  revised  to 
delete  the  requirement  for  the  generator 
to  request  the  State  to  take  title  to,  and 
possession  of,  the  generator's  LLW.  In 
view  of  the  recent  Supreme  Court 
decision  in  New  York  versus  United 
States,  the  Commission  will  not  require 
this  action  as  a  prerequisite  for  storing 
LLW  on-site  after  January  1. 1996. 

Comment.  What  legal  authority  does 
the  Commission  have  to  impose  the 
prohibition  of  possession  of  LLW,  by  the 
State,  at  a  generator's  facility? 

Comment.  How  can  "the  prohibition" 
of  State  possession  of  LLW,  at  the 
generator's  facility,  be  reconciled  with 
the  language  of  the  Compact  Act.  which 
authorizes"*  '  *  management  of  waste 
on  the  site  where  it  is  generated  if  such 
is  otherwise  lawful?^ 

Response.  It  is  not  envisioned  that  a 
State  would  take  possession  of  LLW  at 
a  generator's  facility. 

Comment.  It  is  inappropriate  for  NRC 
to  require,  as  a  condition  for  on-site 
storage,  that  licensees  exhaust  the 
contract  option  of  section  5(eKl)tF)  of 
the  Act  as  a  condition  for  on-site 
storage.  This  section  of  the  Act  applies 
to  States,  not  licensees. 

Response.  The  NRC  agrees  that 
section  5(eKl)(F)  of  the  Act  applies  to 
States  but  not  licensees.  The  text  of  the 
rule,  which  was  provided  to  the 
Agreement  States  for  comment,  has  been 
revised  to  eliminate  the  reference  to  this 
section  of  the  Act. 

Comment.  The  rule  is  silent  with 
regard  to  Financial  surety  aspects  of 
extended  storage,  and  "totally  ignores" 
the  requirements  that  would  be  placed 
on  States  that  take  title  to,  and/or 
possession  of,  LLW,  after  January  1. 
1996. 

Response.  Financial  assurance 
requirements  for  the  affected  licenses 
are  contained  in  10  CFR  30.35,  40.36. 
50.75,  70.25,  and  72.30.  Financial 
assurance  guidance  for  fuel  cycle  and 
materials  licensees  is  provided  in 
Information  Notice  90-09,  "Extended 
Interim  Storage  of  Low-Level 
Radioactive  Waste  by  Fuel  Cycle  and 
Materials  Licensees." 

Comment.  If  NRC  continues  to  pursue 
the  "no  on-site  storage"  option  past 
January  1, 1996,  as  the  NRC«tafr 
proposes,  it  will  be  NRC's  responsibility 
to  provide  for  emergency  access  to 


operating  LLW  disposal  fedlities  for  the 
LLW  it  prohibits  from  on-sile  storage. 

Response.  The  NRC  is  not  piuwing  a 
"no  on-site  storage"  option.  The  NRC 
recognizes  that  some  generators  will 
have  to  store  LLW  on-site.  The  NRC 
seeks  to  minimize  the  amount  of  LLW 
placed  in  storage,  by  requiring 
generatcHS  to  exhaust  all  other 
reason^le  waste  management  options. 
Hm  guidance  govenung  implementation 
of  the  emergeDcy-ecoess  provision,  of 
the  Act.  contained  in  Information  Notice 
91-65.  "Emergency  Access  to  Low-Level 
Radioactive  Waste  Disposal  Facilities." 
will  reauiin  in  effect.  "The  NRC  does  not 
anticipate  any  sitxiation  where  the 

f>rovisions  of  this  rule,  in  addition  to  a 
ack  of  access,  would  create  a  serious 
and  immediate  threet  to  the  public 
health  and  safety  or  common  defmse 
and  security,  thereby  requiring 
emergency  access. 

Comment  A  more  immediate 
concern,  directly  related  to  the  storage 
of  waste,  is  the  authority  of  a  generator 
to  accept  its  processed  waste  after  this 
waste  has  been  sent  off-site  for 
treatment 

Response.  The  NRC  has  amended  its 
regulations  governing  the  condition  of 
licenses  for  production  and  utilization 
facilities  to  allow  a  reactor  licensee  to 
receive  beck  byproduct  and  special 
nuclear  material  that  is  proditced  by 
operating  the  reactor  after  the  material 
has  been  sent  off-site  for  processing, 
such  as  compaction  or  incineration.  The 
final  rule  was  published  on  October  21. 
1992  (57  FR  47978).  The  rule  became 
effiactive  on  November  20, 1992. 

Comment  Any  rulemaking  on  this 
issue  must  incorporate  maximum 
flexibility,  consistent  with  the 
protection  of  the  public  health  and 
safety  and  the  environment. 

Response.  Maximum  flexibility  has 
been  considered.  The  proposed 
rulemaking  does  not  preclude  on-site 
LLW  storage,  as  long  as  other  waste 
management  options  are  exhausted. 

Comment  NRCs  guidance  would  be 
expected  to  be  consistent  and 
compatible  with  NRC  actions  taken  with 
respect  to  indefinite  storage  of  high- 
level  radioactive  waste  (HLW). 

Response.  The  LLW  situation  is 
significantly  different  from  that  of  HLW. 
Under  the  Nuclear  Waste  Policy  Act  of 
1982,  as  amended,  the  Federal 
government  is  developing  a  facility  for 
disposal  of  HLW.  In  the  LLW  program, 
it  is  the  Commission's  judgment  that  the 
NRC's  regulations  will  encourage 
disposal  by  requiring  generatore  to  seek 
available  disposal  options.  Furthermore, 
unlike  HLW,  commercial  LLW  disposal 
sites  are  currently  operational,  and 
development  of  new  LLW  disposal 
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facilities  continues,  with  two  new 
facilities  schedule  to  be  operational  by 
January  1, 1996.  The  risk  to  public 
health  and  safety  from  hundreds  or 
thousands  of  temporary  storage  facilities 
is  greater  than  that  from  a  limited 
number  of  well-controlled  disposal  sites 
in  the  country. 

Comment,  There  should  be  a 
definition  that  describes  when 
radioactive  material  becomes  waste. 

Response.  The  term  "waste"  is 
defined  in  10  CFR  61.2.  Waste  is 
considered  to  be  any  material  or 
component  for  which  the  licensee 
foresees  no  further  use.  The  NRC 
continues  to  beUeve  that  the  licensee  is 
in  the  best  position  to  determine  the 
continued  utility,  of  radioactively 
contaminated  material  and  components, 
to  its  operations.  The  NRC  will  continue 
to  rely  on  the  licensee  to  determine 
when  material  and  components  become 
waste  and  will  periodically  review  the 
licensee's  conclusions,  to  determine  if 
they  are  reasonable  and  apfjropriate. 

Comment.  Does  any  provision  of  the 
Act  prohibit  a  State  from  exercising  its 
powers  of  eminent  domain,  and  thereby 
moving  to  condemn  existing  licensee 
facilities,  to  establish  a  LLW 
management  program  for  generators  at 
the  site. 

Response.  Although  the  NRC  knows 
of  no  such  provision,  any  exercise  of  a 
State's  power  of  eminent  domain  would 
have  to  comply  with  applicable  law. 

Comment.  There  should  be  a 
maximum  time  limit,  for  "short-term," 
that  would  apply  equally  to  all  forms, 
including  decay-in-storage.  This 
commenter  recommends  a  maximum 
storage  time  of  one  year.  This 
commenter  also  states  that  this  will 
allow  sufficient  time  for  isotopes  with 
short  half-lives  to  decay  sufficiently  for 
disposal  in  a  sanitary  landfill. 

Response.  Generally,  for  non-medical 
LLW,  radioactive  material  with  a  half- 
life  of  less  than  65  days  can  be  held  in 
storage  before  disposal  as  non- 
radioactive material.  If  allowed  by  the 
license,  LLW  disposed  of  in  this  manner 
must  be  held  for  decay  a  minimum  of 
10  half-Uves.  Decay  in  storage  for 
medical  waste  is  governed  by  10  CFR 
35.92.  The  proposed  rule  would  not 
affect  this  practice. 

Comment.  To  whom  does  the  revision 
apply?  As  the  State  is  required  by  the 
Amended  Act  to  take  possession,  is  the 
proposed  language  intended  to  cover 
that  time  interval  between  the  licensee 
requesting  the  State  to  take  possession 
and  the  State  actually  taking 
possession? 

Response.  The  proposed  rule  would 
apply  to  all  LLW  generators  licensed 
under  10  CFR  parts  30, 40.  50,  70,  and 


72.  As  discussed  in  reponse  to  an  earlier 
comment,  the  text  of  the  rule,  which 
had  been  provided  to  the  Agreement 
States  for  comment,  has  been  revised  to 
delete  the  requirement  for  the  generator 
to  request  the  State  to  take  title  to,  and 
possession  of,  the  generator's  LLW. 

Comment.  Will  NRC  licensees  be 
required  or  encouraged  to  ship  all 
wastes  before  January  1, 1993,  that  will 
reach  five  years  in  storage,  between 
January  1, 1993,  and  January  1, 1996? 

Response.  Guidance  on  storage,  which 
is  optional,  in  Generic  Letters  81-38  and 
85-14,  and  Information  Notices  89-13 
and  90-09,  includes  consideration  of 
keeping  storage  to  Umited  periods  of 
time  (i.e.,  five  years  or  less)  and 
emphasizes  shipment  of  LLW  for  final 
disposal.  It  is  the  NRC's  poUcy  that 
licensees  should  continue  to  ship  LLW, 
for  disposal,  to  the  maximum  extent 
practicable.  Although  the  NRC  has  not 
set  specific  dates  or  deadlines  for  LLW 
shipments,  Generic  Letter  81-38  states 
that  a  part  30  license  should  be  obtained 
if  the  time  in  storage  exceeds  five  years. 

Issue  of  Compatibility  With  Agreement 
States 

Opinion  varied  among  the  14 
Agreement  States  that  responded,  on  the 
issue  of  compatibility.  Two  States 
commented  that  this  rulemaking  should 
not  be  a  matter  of  compatibiUty;  one 
State  recommended  Division  1 
(regulation  must  be  adopted  verbatim); 
two  States  recommended  Division  2 
(language  identical  to  that  in  NRC  rules 
is  not  necessary,  provided  that  the 
underlying  principles  are  the  same);  one 
State  recommended  Division  3  (States 
are  encouraged  to  adopt  the  regulatory 
approach  taken  by  the  NRC,  but  are  not 
required  to  do  so);  and  eight  States  did 
not  comment  on  compatibility. 

The  NRC  considers  the  proposed 
implementation  of  these  amendments  to 
its  licensing  conditions  to  be  directly 
related  to  the  basic  regulatory  function 
of  protecting  the  public  health  and 
safety  and  the  environment.  Unless  the 
proposed  rule  is  made  a  matter  of 
compatibility,  the  waste  management 
practices  in  both  Agreement  States  and 
non-Agreement  States  could  be 
inconsistent,  and  the  Commission's  goal 
to  encourage  disposal  would  be 
frustrated.  Therefore,  the  amendments 
contained  in  this  proposed  rule  would 
be  a  matter  of  compatibility  for  NRC 
Agreement  States.  The  additional 

license  conditions  for  LLW  on-site  

storage,  after  January  1, 1996,  in  10  CFR 
30.34, 40.41,  and  70.32,  are  considered 
to  be  Division  2  categories  of 
compatibility.  Although  Agreement 
States  must  adopt  Division  2  rules  in 
their  regulations,  the  use  of  language 


identical  to  that  in  NRC  rules  is  not 
necessary,  provided  that  the  underlying 
principles  are  the  same.  The  Agrewnent 
States  may  adopt  more  restrictive 
requirements. 

'The  Commission  is  ctirrently 
considering  a  re-evaluation  of  its 
compatibiUty  poUcy  and  may  decide  to 
revise  its  general  requirements  regarding 
compatibility  for  the  Agreement  States. 
The  Commission's  compatibiUty 
determination,  on  this  proposed  rule, 
may  be  re-examined  in  Ught  of  any 
chuige  to  the  general  poUcy. 

Discussion  of  Proposed  Rerisioiis 

ThejBToposed  rule  would  estabUsh 
procedures  and  criteria,  for  on-site 
storage  of  LLW,  that  would  apply  to  aU 
categories  of  LLW  generators.  On-site 
storage  of  LLW  would  not  be  permitted 
after  January  1, 1996  (other  than 
reasonable  short-term  storage  necessary 
for  decay,  or  for  collection  or 
consolidation  for  shipment  off-site,  in 
the  case  where  the  Ucensee  has  access 
toan  operating  LLW  disposal  bdUty), 
imless  the  Ucensee  can  document  that  it 
has  exhausted  other  reasonable  waste 
management  options.  The  NRC's 
proposed  regulations  would  require  that 
the  licensee  attempt  to  contract,  either 
directly  or  through  the  State,  for  the 
disposal  of  its  waste.  In  addition,  reactor 
licensees  would  have  to  document  that 
on-site  storage  activities  would  be 
consistent  with,  and  not  compromise, 
the  safe  operation  of  the  licensee's 
activities,  and  would  not  decrease  the 
level  of  safety  provided  by  appUcable 
regulatory  requirements.  In  view  of  the 
recent  Supreme  Court  decision  in  New 
York  versus  United  States,  the 
Commission  will  not  require  the 
generator  to  request  that  the  State  take 
title  to,  and  possession  of,  the  waste,  as 
a  prerequisite  for  storing  LLW  on-site 
after  January  1, 1996.  Even  though  the 
take-title  provision  was  held 
unconstitutional,  clearly  a  goal  of  the 
LLRWPAA  is  the  development  of  new 
LLW  disposal  fecilities  by  January  1, 
1993,  and  in  no  case  later  than  January 
1, 1996.  To  support  the  goals  of  the 
LLRWPAA  and  its  legislated  preference 
for  disposal  over  storage  of  LLW,  the 
NRC  has  concluded  that  action  is 
necessary  to  require  Ucensees  to  exhaust 
other  reasonable  management  options 
before  on-site  storage  of  LLW  will  be 
permitted  after  January  1, 1996. 

The  exemption  for  collection  or 
consolidation  for  shipment  off-site  is 
limited  to  those  licensees  that  have 
access  to  an  operating  LLW  disposal 
faciUty.  Without  this  Umitation, 
licensees  not  having  access  to  s  disposal 
faciUty  could  avoid  or  delay  the  actions 
required  by  the  proposed  rule,  by 
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"collecting  or  consolidating  for 
shipment  off-site,"  when  disposal 
facility  access  becomes  available. 

The  proposed  rule  would  make  these 
requirements  standard  license 
conditions  for  every  license  issued  for 
reactor,  materials,  fuel  cycle,  and 
irdependent  spent  fuel  storage 
licensees.  The  rulemaking  would  amend 
10  CFR  30.34,  40.41,  50.54,  70.32,  and 
72.44.  These  sections  of  the  regulations 
identify  standard  conditions  for  reactw, 
materials,  fuel  cycle,  and  independent 
spent  fuel  storage  licenses.  The  licensee 
would  not  be  required  to  make  a  formal 
submirtal  to  the  NRC,  to  show 
compliance  wiih  these  conditions.  The 
proposed  rule  would  require  thil  all 
relevant  documentation  of  the  steps 
takan  to  satisfy  the  requirements  of  this 
rulemaking  be  maintained  by  the 
licensee,  and  be  mad«  available  to  the 
NRC,  for  inspection. 

To  show  compliance  with  this 
proposed  rule,  the  NRC  would  expect 
the  hcensee  to  make  an  annual  request 
for  access  to  earii  operating  commercial 
LLW  disposal  faulity,  for  disposal  of  the 
licensee's  LLW.  Adaquate 
documentation  of  the  licensee's  efforts 
to  exhaust  other  reasonable  waste 


management  options  would  consist  of 
copies  of  all  correspondence  to  LLW 
disposal  facility  operators  and  responses 
to  these  requests.  This  documentation 
shall  be  retained  for  at  least  three  years. 
The  NRC  will  verify  compliance,  by 
reviewing  this  documentation,  during 
periodic  inspections,  and  at  other  times, 
as  may  be  necessary,  to  determine 
whether  additional  inspections  or  other 
regulatory  attention  is  required.  Absent 
a  willful  act,  any  non-repetitive 
violation  of  these  requirements  would 
normally  be  considered  a  Seventy  Level 
IV  violation  under  the  Commission's 
Enforcement  Policy,  contained  in 
Appendix  C  to  10  CFR  part  2. 

On-site  storage  of  LLW  resulting  from 
reactor  operations  can  be  undertaken 
pursuant  to  the  existing  authorities  and 
procedures,  such  as  10  CFR  50.59,  and 
ail  relevant  licensing  and  regulatory 
requirements  applicable  to  on-site 
storage.  Material,  fuel  cycle,  and 
independent  spent  fuel  storage  licensees 
may  store  LLW  on-site  if  storage:  (1)  Is 
authorized  under  the  existing  license 
conditions;  and  (2)  is  consistent  with 
existing  authorities  an?  procedures,  and 
all  relevant  licensing  and  regulatory 


requirements  applicable  to  on-site 
storage. 

The  Commission  continues  to  hold 
the  position  that  it  wiii  not  look 
CBvorabty  on  generator  on-site  storage  of 
LLW,  aJtOT  January  1, 1996.  It  considers 
the  on-site  storage  of  LLW  to  be  a  last- 
resort  measure.  The  Commission's 
preference  is  that  LLW  be  permanently 
disposed  of  as  soon  hhet  u  is  generated 
as  ((ossible. 

This  proposed  rule  would 
supplement,  but  not  su{>ersede,  the 
existing  regulations  and  guidance 
applicd}le  to  storage  of  IXW.  The 
conditions  in  themselves  would  not 
authorize  on-site  storage.  The  existing 
regulatory  and  licensing  framework  will 
continue  to  be  applicable.  The  following 
seven  documents,  in  conjunction  with 
the  regulations  in  10  CFR  parts  20,  30. 
40,  50,  70,  and  72.  provide  this 
framework  for  LLW  storage.  However, 
note  that  the  generic  letters  and 
information  notices  are  informational 
and  not  binding.  These  documents  are 
available,  for  inspection  and  copyii^, 
for  a  fee,  at  the  NRC  PubUc  Document 
Room,  2120  L  Street,  NW.  (Lower 
Level),  Washington,  DC 


Appixable  Licensing— Framework  Documents  for  On-Site  LLW  Storage 


Tw>» 


Generic  Lener 

Gananc  Lenar ... 

Intormabon  Noiica 
Imormaiion  Nokoa 
Regulatory  Guide  . 


Standard 
(NUREG-0800). 


Review       Plan 


inspection 
Cwcular. 


and   Erkmemmt 


TMe 


"Interim  Storage  o(  LKiNty  Ucensee-Gsneralad  Low-Level  Radioacth/e  Waste  at  Reactor  Srtas". 
XotTwnercial  Storage  ai  Power  Reactor  Sites  o<  Low-Level  Radioactive  Waste  Not  Generated  l>v  lti«  UtlWy". 
"ARemative  Waste  Managerrient  Procedures  In  Case  ot  Denial  ol  Access  to  Low-Levet  Waste  Dtsoosal  Sites". 
"Extended  Interun  Storage  o(  Low-Level  Radioactive  Waste  t>y  Fuel  Cycle  and  Matenats  Uceoeees". 
"Design  Guidance  tor  Radnacttve  Waste  Management  Systems,  SWiCtures.  and  Coniponenis  InstaNsd  In 

Water^^ooiad  Nuclear  Power  Ptante ". 
"Solid  Waste  Manaoement  Systems". 

"10  CFR  50.59  Evakationa  tor  Cttanges  to  Radioactive  Waste  Management  Systems'. 


Ugn- 


Fiadiag  of  No  Significaol 
Eavironmental  Impact:  Availability 

The  Commission  has  determined, 
under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
Commission  regulations  in  subpart  A  of 
10  CFR  part  51,  that  this  rule,  if 
adopted,  would  not  be  a  major  Federal 
action  significantly  affiecting  the  quality 
of  the  human  environment  and, 
therefore,  an  environmental  impact 
statement  is  not  required.  This  propiMed 
rulemaking  would  strpplement,  but  not 
supersede,  the  existing  regulatory 
framework  appUcable  to  the  storage  of 
LLW.  The  additional  conditions  of  this 
rulemaking,  in  themselves,  would  not 
authorize  on-site  storage.  These 
amendments  would  add  administrative 
and  verification  requirements  to  existing 
regulations  governing  the  licensing  of 
byproduct  material,  source  material. 


production  and  utilization  facilities, 
special  nuclear  material,  and 
independent  spent  fuel  storage.  The 
proposed  rule  would  encourage  disposal 
as  opposed  to  storage,  and  this  should 
have  beneficial  environmental  effects. 
The  proposed  rule  would  not  result  in 
any  increase  in  radiation  exposure  from 
transportation  of  LLW,  compared  to  that 
expected  from  the  ultimate  disposal  of 
LLW  envisioned  by  the  Act.  Any 
environmental  in\pact  of  operating  an 
on-site  LLW  storage  facility  will  be 
addressed,  as  required,  as  part  of  the 
licensing  action  for  that  facility,  imder 
previously  established  regulatory 
requirements.  The  environmental 
assessment  and  finding  of  no  significant 
impact,  on  which  this  determination  is 
based,  may  be  examined  and  copied,  for 
a  fee,  at  the  NRC  Public  Document 
Room.  2120  L  Street.  NW.  (Lower 


Level),  Washington,  DC,  telephone  (202) 
634-3273. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  amends 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.). 
This  rulemaking  has  been  submitted  to 
the  Office  of  Management  and  Budget 
for  review  and  approval  of  the 
paperwork  requirements. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  12  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
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collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Information  and  Records 
Management  Branch  (MNBB-714),  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555;  and  to  the  Desk 
Officer,  Offlce  of  Information  and 
Regulatory  Affairs,  NEOB-3109  (3150- 
0017, 3150-0020.  3150-0011,  3150- 
0009,  and  3150-0132).  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Regulatory  Analjrsis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  on  these  proposed 
amendments.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
draft  analysis  may  be  examined  and 
copied,  for  a  fee,  at  the  NRC  Pubhc 
Document  Room,  2120  L  Street  NW. 
(Lower  Level),  Washington,  DC, 
telephone  (202)  634-3273. 

The  Commission  requests  public 
comment  on  the  draft  regulatory 
analysis.  Comments  on  the  draft 
analysis  may  be  submitted  to  the  NRC, 
as  indicated  under  the  "ADDRESSES" 
heading. 

Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)), 
the  Commission  certifies  that  this  rule, 
if  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  proposed  rule  affects  approximately 
6200  NRC  licenses  under  10  CFR  parts 
30,  40,  SO,  70,  and  72.  Of  this  total, 
approximately  2000  are  small  entities. 
The  proposed  rule  will  require  licensees 
planning  to  store  LLW  beyond  January 
1, 1996  (except  for  other  than  reasonable 
short-term  storage  necessary  for  decay 
or  for  collection  or  consolidation  for 
shipment  off-site  in  the  case  where  the 
licensee  has  access  to  an  operating  LLW 
disposal  facility]  to  document  that  other 
reasonable  waste  management  options 
have  been  exhausted.  The  required 
documentation  and  maintenance  of 
these  records  will  require  minimal 
administrative  resources.  Licensees  will 
need  to  prepare  and  mail  letters  to 
appropriate  LLW  management 
authorities,  retain  all  relevant 
documentation,  and  make  these  records 
available  for  NRC  inspection.  The 
annual  recordkeeping  burden  imposed 
by  the  proposed  rule  is  estimated  to  be 
12  hours  for  the  average  licensee.  The 
NRC  does  not  believe  that  this  burden 
will  have  a  significant  economic  impact 
on  small  entities. 


Backfit  Analysis 

The  proposed  rule  does  not  constitute 
"*  *  *  the  modification  of  or  addition 
to  systems,  structures,  components,  or 
design  of  a  facility;  or  the  design 
approval  or  manufacturing  Ucense  for  a 
facility:  or  the  procedures  or 
organization  required  to  design, 
construct  or  operate  a  fedUty.  •  •  •" 
Therefore,  the  proposed  action  is  not  a 
backfit,  as  defined  in  10  CFR  50.109. 
The  proposed  rule  primarily  addresses 
the  off-site  disposal  of  low-lr/el 
radioactive  waste,  generated  as  a  result 
of  reactor  operation.  The  existing 
regulatory  framework,  applicable  to 
assuring  the  safety  of  on-site  storage  of 
low-level  radioactive  waste,  generated 
by  reactor  operations,  remains 
unchanged.  The  NRC  is  seeking  public 
comment  on  the  backfit  analysis. 
Comments  should  be  sent  to  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attn:  Docketing 
and  Service  Branch. 

List  of  Subject  Terms 

10  CFR  Part  30 

Byproduct  material,  Criminal  penalty, 
Government  contracts, 
Intergovernmental  relations.  Isotopes, 
Nuclear  materials,  Radiation  protection. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  40 

Criminal  penalty,  Government 
contracts.  Hazardous  materials — 
transportation.  Nuclear  materials, 
Reporting  and  recordkeeping 
requirements,  Source  material, 
Uranium. 

10  CFR  Part  SO 

Antitrust,  Classified  information. 
Criminal  penalty,  Fire  prevention. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors,  Radiation 
protection,  Reactor  siting  criteria. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  70 

Criminal  penalty.  Hazardous 
materials — transportation.  Material 
control  and  accounting,  Nuclear 
materials.  Packaging  and  containers. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements,  Scientific 
equipment,  Security  measures.  Special 
nuclear  material. 

10  CFR  Part  72 

Manpower  training  programs,  Nuclear 
materials,  Occupational  safety  and 
health.  Reporting  and  recordkeeping 


requirements,  Security  measures.  Spent 
fuel. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  US  C.  553,  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  parts  30, 40, 50, 
70  and  72. 

PART  30— RULES  OF  GENERAL 
APPUCABIUTYTO  DOM&STtC 
UCENSINQ  OF  BYPROOOCT 
MATERIAL 

1.  The  authority  citation  for  part  30  is 
revised  to  read  as  follows: 

Authority:  Sees.  81, 82, 161, 182. 183. 186. 
68  SUt.  935,  948,  053, 954,  9S5,  ••  amended, 
■ec  234. 63  Stat  444,  •«  amended  (42  U.S.C 
2111,  2112,  2201,  2232,  2233,  2236,  2282); 
sees.  201,  as  amended,  202,  206,  68  Stat. 
1242,  as  amended,  1244;  1246  (42  U.S.C  , 
5841,  5642.  5646). 

Section  30.7  also  issued  under  Pub.  L  95- 
601.  see.  10. 92  Stat.  2951  (42  U.S.C  5651). 
Section  30.34(b)  also  issued  under  see.  184. 
68  Stat.  954.  as  amended  (42  U.SC  2234). 
Section  30.34(i)  also  issued  under  Pub.  L  99- 
240,  see.  102,  99  Stat.  1642  (42  U.S.C  2021). 
Section  30.61  also  issued  under  sea  187, 68 
Stat.  955  (42  U.S.C  2237). 

For  the  purfioses  of  see.  223, 68  Stat.  958. 
as  amended  (42  U.S.C  2273);  §  $  30.3,  30.10. 
30.34  (b).  (c).  (0,  (g),  (i),  and  (j),  30.41  (a)  and 
(c),  and  30.53  are  Issued  under  sec.  161b.  68 
SUt.  948,  as  amended  (42  U.S.C  2201(b)); 
§30.10  is  Issued  under  sec.  1611,  66SUt  949. 
as  amended  (42  U.S.C  2201(i)):  and  $  S  30.6. 
30.9,  30.34  (g)  and  (j),  30.36,  30.50,  30.51, 
30.52.  30.55,  and  30.56  (b)  and  (c)  are  issued 
under  sec.  161o,  68  Stat  950,  as  amended  (42 
U.S.C  2201(o)). 

2.  In  §  30.34.  paragraph  (j)  is  added  to 
read  as  follows: 

%  30.34    Tanite  sno  coooltioos  ot  NosiMea* 


(j)  The  following  conditions  are 
contained  in  every  license  issued  under 
the  regulations  in  this  part. 

(1)  Low-level  radioactive  waste  (LLW) 
may  be  stored  on-site,  provided  it  is 
authorized  under  existing  conditions  of 
the  license,  and  storage  is  consistent 
with  existing  authorities  and 
procedures,  and  all  relevant  licensing 
and  regulatory  requirements  applicable 
to  on-site  storage.  LLW  may  not  be 
stored  on-site  by  the  generator  beyond 
January  1, 1996.  except  as  specified  in 
paragraph  (j)(2)  of  this  section. 

(2)  For  on-site  storage  of  LLW  beyond 
January  1. 1996  (other  than  reasonable 
short-term  storage  necessary  for  decay 
or  for  collection  or  consolidation  for 
shipment  off-site,  in  the  case  where  the 
licensee  has  access  to  an  operating  LLW 
disposal  facility),  the  licensee  shall 
document  that  it  has  exhausted  other 
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reasonable  waste  management  options 
which  would  include  taking  all 
reasonable  steps  to  contract,  either 
directly  or  through  the  State,  for 
disposal  of  LLW. 

(3)  The  licensee  shall  retain  all 
relevant  documentation  regarding  the 
actions  taken  pursuant  to  paragraph 
()](2)  of  this  section,  for  at  least  three 
years,  and  shall  make  the 
documentation  available  for  NRC 
inspection. 

PART  40— OOMCSnC  UCENSING  OF 
SOURCE  MATERIAL 

3.  The  authority  citation  for  part  40  is 
revised  to  read  as  follows: 

Authohtv:  Sees.  62, 63,  64.  65,  81, 161, 
182, 183, 1 H6,  68  Stat.  932,  933,  935,  948, 
953,  954,  955,  as  amended,  sees.  lle(2),  83, 
84.  Pub.  L.  95-604,  92  Stat.  3033,  as 
amended,  3039,  sec.  234,  83  Stat.  444,  as 
amended  (42  U.S.C.  2014(e)(2).  2092,  2093. 
2094,  2095,  2111,  2113,  2114,  2201,  2232, 
2233,  2236,  2282),  sec.  274,  Pub.  L.  86-373, 
73  Stat.  688  (42  U.S.C  2021):  sees.  201,  as 
amended,  202,  206,  88  Stat.  1242.  as 
amended,  1244, 1246  (42  U.S.Q  5841,  5842, 
5846):  sec.  275,  92  Stat.  3021,  as  amended  by 
Pub.  L.  97-415. 96  Stat.  2067  (42  U.S.C. 
2022). 

Section  40.7  also  issued  under  Pub.  L  95- 
601,  sec  10,  92  Stat.  2951  (42  U.S.C.  5851). 
Section  40.31(a]  also  issued  under  sec.122. 
68  Stat.  939  (42  U.S.C  2152).  Section 
40.41(h)  also  issued  under  Pub.  L  99-240. 
sec.  102.  99  Stat.  1842  (42  U.S.C.  2021). 
Section  40  46  also  issued  under  sec.  184, 68 
Stat.  954,  as  amended  (42  U.S.C  2234). 
Section  40  71  also  issued  under  sec.  187, 68 
Slat.  955  (42  U.S.C.  2237). 

For  the  purposes  of  sec.  223.  68  Stat.  958. 
as  amended  (42  U.S.C.  2273):  §§40.3, 
40.25(d)ri)-(3),  40.35  (a)-(d)  and  (f).  40.41  (b). 
(c),  and  (h).  40.46  40.51.  (a)  and  (c),  and 
40.63  are  issued  under  sec.  161b,  68  Stat. 
948,  as  amended  (42  U.S.C  2201(b)):  §40.10 
is  issued  under  sec.  161  i,  68  Stat.  949,  as 
amended  (42  U.S.C.  2201(i)):  and  §§40.5, 
40.9,  40.25  (c).  fd)(3),  and  (4),  40.26(c)(2), 
40.35(e),  40.41(n],  40.42,  40.61,  40.62,  40.64, 
and  40.65  are  issued  under  sea  161o,  68  Stat. 
950,  as  amended  (42  U.S.C  2201  (o)). 

4.  In  §  40.8,  paragraphs  (a)  and  (b)  are 
revised  as  follows: 

§40.8    Information  collection 
-equirenwnts:  OMB  approval. 

(a)  The  Nuclear  Regulatory 
Commission  has  submitted  the 
information  collection  requirements 
contained  in  this  part  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  as  required  by  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  OMB  has  approved  the 
information  collection  requirements 
contained  in  this  paiX  under  control 
number  3150-0020. 

(b)  The  approved  information 
collection  requirements  contained  in 


this  part  appear  in  §§  40.25,  40.26. 
40.31.  40.35.  40.36,  40.41,  40.42,  40.43. 
40.44.  40.60,  40.61,  40.64. 40.65,  and 
Appendix  A. 

5.  In  §  40.41,  paragraph  (h)  is  added 
to  read  as  follows: 

|4a41    Terms  and  conditions  of  UccnsM. 

(h)  The  following  conditions  are 
contained  in  every  License  issued  luider 
the  reculations  in  this  part. 

(1)  Low-level  radioactive  waste  (LLW) 
may  be  stored  on-site,  provided  it  is 
authorized  under  existing  conditions  of 
the  license,  and  storage  is  consistent 
with  existing  authorities  and 
procedures,  and  all  relevant  Ucensing 
and  regulatory  requirements  applicable 
to  on-site  storage.  LLW  may  not  be 
stored  on-site  by  the  generator  beyond 
January  1. 1996,  except  as  specified  in 
paragraph  (h)(2)  of  this  section. 

(2)  For  on-site  storage  of  LLW  beyond 
January  1, 1996  (other  than  reasonable    ^ 
short-term  storage  necessary  for  decay 
or  for  collection  or  consolidation  for 
shipment  off-site,  in  the  case  where  the 
licensee  has  access  to  an  operating  LLW 
disposal  facility),  the  licensee  shall 
document  that  it  has  exhausted  other 
reasonable  waste  management  options 
which  would  include  taking  all 
reasonable  steps  to  contract,  either 
directly  or  through  the  State,  for 
disposal  of  LLW. 

(3)  The  licensee  shall  retain  all 
relevant  documentation  regarding  the 
actions  taken  pursuant  to  paragraph 
(h)(2]  of  this  section,  for  at  least  three 
years,  and  shall  make  the 
documentation  available  for  NRC 
inspection. 

PART  50— DOMESTIC  UCENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

6.  The  authority  citation  for  part  50  is 
revised  to  read  as  follows: 

Authority:  Sees.  102, 103, 104, 105, 161, 
182, 183, 186, 189,  68  Stat.  936.  937.  938. 
948,  953,  954,  955,  956,  as  amended,  sec. 
234,  83  Stat.  1244,  as  amended  (42  U.S.C 
2132,  2133,  2134,  2135,  2201,  2232,  2233, 
2236,  2239,  2282);  sees.  201,  as  amended, 
202,  206,  88  Stat.  1242,  as  amended,  1244, 
1246.  (42  U.S.C  5841.  5842.  5846). 

Section  50.7  also  issued  under  Pub.  L.  95- 
601.  see.  10.  92  Stat.  2951  (42  U.S.C.  5851). 
Section  50.10  also  issued  under  sees.  101, 
185, 68  Stat.  936, 955  as  amended  (42  U.S.C 
2131.  2235):  sec.  102,  Pub.  L.  91-190,  83  Stat. 
853  (42  U.S.C  4332).  Sections  50.13  and 
50.54(dd)  also  issued  under  sec.  108, 68  Stat. 
939,  as  amended  (42  U.S.C  2138).  Sections 
50.23,  50.35,  50.55,  and  50.56  also  issued 
under  sec.  185, 68  Stat.  955  (42  U.S.C  2235). 
Sections  50.33a,  50.55a,  and  Appendix  Q 
also  issued  under  sea  102,  Pub.  L  91-190, 


83  Stat  853  (42  U.S.C  4332).  Sections  50.34 
and  50.54  also  issued  under  sac.  204,  88  Stat. 
1245  (42  U.S.C  5844).  Section  50.54(fn  also 
issued  under  Pub.  L.  99-240,  sec.  102,  99 
Stat.  1842  (42  U.S.C  2021).  Sections  50.58, 
50.91,  and  50.92  also  issued  under  Pub.  L. 
97-415, 96  Stat.  2073  (42  U.S.C.  2239). 
Section  50.78  also  issued  under  set..  122, 68 
Stat.  939  (42  U.S.C  2152).  Sections  50.80- 
50.81  also  issued  under  sec  184, 68  Stat.  954, 
as  amended  (42  U.S.C.  2234).  Section  50.103 
also  issued  under  sec.  108, 68  Stat.  939,  as 
amended  (42  U.S.C.  2138).  Appendbc  F  also 
issued  under  sec.  187, 68  Stat.  955  (42  U.S.C. 
2237). 

For  the  purposes  of  sea  223, 68  Stat.  958, 
as  amended  (42  U.S.C  2273),  §§  50.5,  50.46 
(a)  and  (b),  and  50.54  (e)  and  (ff)  are  issued 
under  sec.  161b,  68  Stat.  948,  as  amended  (42 
U.S.C  2201(b));  §§50.5,  50.7(a),  50.10(a)-<c), 
50.34  (a)  and  (e),  50.44(a)-(c),  50.46  (a)  and 
(b),  50.47(b),  50.48  (a),  (c),  (d),  and  (e), 
50.49(a),  50.54(a)(i),  (i)(l),  (l)-<n),  (p),  (q),  (t), 
(v),  and  (y),  50.55(f),  50.55a  (a),  (cHe).  (g), 
and  (h),  50.59(c),  50.60(a).  50.62(b),  50.64(b), 
50.65,  and  50.80  (a)  and  (b)  are  issued  under 
sec.  161i,  68  Stat.  949,  as  amended  (42  U.S.C 
2201(i));  and  §§  50.49  (d),  (h),  and  (j),  50.54 
(w),  (z),  (bb),  (cc),  (dd),  and  (ff),  50.55(e). 
50.59(b),  50.61(b),  50.62(b),  50.70(a),  50.71 
(a)-<c)  and  (e),  50.72(a),  50.73  (a)  and  (b). 
50.74,  50.78,  and  50.90  are  issued  under  sec. 
1610,  68  Stat.  950,  as  amended  (42  U.S.C 
2201  (o)). 

7.  In  §  50.54,  paragraph  (ff)  is  added 
to  read  as  follows: 

S  50.54    Conditions  of  llcensas. 

(ff)  (1)  On-site  storage  of  low-level 
radioactive  waste  (LLW)  may  be 
undertaken  pursuant  to  existing 
authorities  and  procedures  (such  as  10 
CFR  50.59)  and  all  relevant  licensing 
and  regulatory  requirements  applicable 
to  on-site  storage.  LLW  may  not  be 
stored  on-site  by  the  generator  beyond 
January  1, 1996,  except  as  specified  in 
paragraph  (ffl(2)  of  this  section. 

(2)  For  on-site  storage  of  LLW  beyond 
January  1, 1996  (other  than  reasonable 
short-term  storage  necessary  for  decay 
or  for  collection  or  consolidation  for 
shipment  off-site,  in  the  case  where  the 
licensee  has  access  to  an  operating  LLW 
disposal  facility),  the  licensee  shall 
document  that — 

(i)  The  licensee  has  exhausted  other 
reasonable  waste  management  options 
which  would  include  taking  aU 
reasonable  steps  to  contract,  either 
directly  or  through  the  State,  for  the 
disposal  of  LLW:  and 

(li)  On-site  storage  activities  will  be 
consistent  with,. and  not  compromise, 
safe  operation  of  the  licensee's 
activities,  nor  decrease  the  level  of 
safety  provided  by  applicable  regulatory 
requirements. 

(3)  The  licensee  shall  retain  all 
relevant  docimientation  regarding  the 
actions  taken  pursuant  to  paragraphs 
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(ff)(2)(i)  and  (ii)  of  this  section,  for  at 
least  thj-ee  years,  and  shall  make  the 
doaimentation  available  for  NRC 
inspection. 

PART  70-OOMESTIC  UCENSMQ  OF 
SPECIAL  NUCLEAR  MATERIAL 

8.  The  authority  citation  for  part  70  is 
revised  to  read  as  follows: 

Authority:  Sees.  51,  53, 161, 182. 183. 68 
Stat.  929, 930, 948. 953. 954,  as  amended, 
sec.  234. 83  Stat.  444,  as  amended  (42  U.S.C 
2071,  2073,  2201,  2232.  2233,  2282);  sees. 
201,  as  amended,  202,  204, 206.  88  Stet. 
1242.  as  amended,  1244, 1245, 1246  (42 
U.S.C  5841,  5842,  5845. 5846). 

Sections  70.1(c)  and  70.20a(b]  also  issued 
under  sees.  135, 141,  Pub.  L.  97-425, 96  Stat. 
2232.  2241  (42  U.S.C.  10155, 10161).  Section 
70.7  also  issued  under  Pub.  L  95-601,  sec. 
10.  92  Stat.  2951  (42  U.S.C  5851).  Section 
70.21(g)  also  issued  under  sec  122, 68  StaL 
939  (42  U.S.C  2152).  Section  70.31  also 
issued  under  sec.  57d,  Pub.  L  93-377,  88 
Stat.  475  (42  U.S.C  2077).  Section  70.32(1) 
also  issued  under  Pub.  L  99-240,  sec.  102, 
99  Stat.  1842  (42  U.S.C  2021).  Sections  70.36 
and  70.44  also  issued  under  sec.  1B4, 68  Stat. 
954,  as  amended  (42  U.S.C  2234).  Section 

70.61  also  issued  under  sees.  186, 187,  68 
Stat.  955  (42  U.S.C  2236,  2237).  Section 

70.62  also  issued  under  sec.  108, 68  Stat.  939, 
as  amended  (42  U.S.C  2138). 

For  the  purposes  of  sec.  223, 68  Stat.  958, 
as  amended  (42  U.S.C.  2273):  $§  70.3,  70.10. 
70.19(c).  70.21(c).  70.22(a),  (b),  (d)-(k), 
70.24(a)  and  (b),  70.32(a)(3),  (5)  and  (6).  (d). 
(i),  and  (1),  70.36,  70.39(b)  and  (c).  70.41(a), 
70.42(a)  and  (c).  70.56.  70.57(b),  (c),  and  (d). 
70.58(a)-<g)(3).  and  (h)-(i)  are  issued  under 
sec.  161b,  68  Stat.  948  as  amended  (42  U.S.C 
2201(b));  §§70.7.  70.10.  70.20a(a)  and  (d). 
70.20b(c)  and  (e).  70.21(c).  70.24(b). 
70.32(a)(b).  (c).  (d),  (e),  and  (g),  70.36, 
70.51(c)-(g),  70.56,  70.57(b)  and  (d),  and 
70.58(a)-<g)(3)  and  (h)-(j)  are  issued  under 
sec.  1611, 68  Stat.  949,  as  amended  (42  U.S.C 
2201(i));  and  §§  70.5,  70.9,  70.20b(d)  and  (e). 
7032(1),  70.38,  70.50,  70.51(b)  and  (i),  70.52, 
70.53.  70.54,  70.55,  7a58(g)(4),  (k)  and  (1), 
70.59,  and  70.60(b)  and  (c)  are  issued  under 
sec.  161o,  68  Stat  950,  as  amended  (42  U.S.C 
2201(o]). 

9.  In  §  70.32.  paragraph  (1)  is  added  to 
read  as  follows: 

§70.32    Conditions  of  licafiaee. 


(1)  The  following  conditions  are 
contained  in  every  license  issued  under 
the  regulations  in  this  part: 

(1)  Low-level  radioactive  waste  (LLW) 
may  be  stored  on-site,  provided  it  is 
authorized  under  existing  conditions  of 
the  license,  and  storage  is  consistent 
with  existing  authorities  and 
procedures,  and  all  relevant  licensing 
and  regulatory  requirements  applicable 
to  on-site  storage.  LLW  may  not  be 
stored  on-site  by  the  generator  beyond 
January  1, 1996,  except  as  specified  in 
paragraph  (1)(2)  of  this  section. 


(2)  For  on-site  storage  of  LLW  beyond 
January  1. 1996  (other  than  reasonable 
short-term  storage  necessary  fm  decay 
or  for  collection  or  consoUdation  for 
shipment  ofl^-site,  in  the  case  where  the 
Ucensee  has  access  to  an  operating  LLW 
disposal  faciUty),  the  Ucensee  shall 
document  that  it  has  exhausted  other 
reasonable  waste  management  options 
which  would  include  taking  all 
reasonable  steps  to  contract,  either 
directly  or  through  the  State,  for 
disposal  of  LLW. 

(3)  The  licensee  shall  retain  all 
relevant  documentation  regarding  the 
actions  taken  pursuant  to  paragraph 
(1)(2)  of  this  section,  for  at  least  three 
years,  and  shall  make  the 
docimientation  available  for  NRC 
inspection. 

PART  72— UCENSINQ 
REQUIREMENTS  FOR  INDEPENDENT 
STORAGE  OF  SPENT  NUCLEAR  FUEL 
AND  HIGH-LEVEL  RADIOACTIVE 
WASTE 

10.  The  authority  citation  for  part  72 
is  revised  to  read  as  follows: 

Authority:  Sees.  51,  53, 57, 62, 63, 65. 69. 
81, 161, 182, 183, 184, 186, 187. 189,  68  Stat. 
929,  930,  932,  933,  934,  935,  948,  953,  954, 
955,  as  amended,  sec,  234,  83  Stat.  444,  as 
amended  (42  U.S.C  2071,  2073,  2077. 2092. 
2093.  2095,  2099,  2111,  2201.  2232.  2233. 
2234,  2236.  2237,  2238,  2282);  sec.  274, 
Public  Law  86-373.  73  Stat.  688,  as  amended 
(42  U.S.C.  2021):  sec  201,  as  amended.  202, 
206, 88  Stat.  1242,  as  amended,  1244, 1246 
(42  U.S.C  5841,  5842,  5846);  Public  Law  95- 
601.  sec.  10.  92  Stat.  2951  (42  U.S.C  5851); 
sec.  102.  Public  Law  91-190, 83  Stat.  853  (42 
U.S.C  4332);  sees.  131. 132, 133, 135, 137, 
141,  Public  Uw  97-425,  96  Stat  2229,  2230. 
2232.  2241,  sec  148,  Public  Law  100-203, 
101  Stat.  1330-235  (42  U.S.C  10151. 10152. 
10153. 10155. 10157,  10161,  10168). 

Section  72.44(g)  also  issued  under  sees. 
142(b)  and  148  (c),  (d).  Public  Law  100-203. 
101  Stat.  1330-232. 1330-236  (42  U.S.C 
10162(b),  10168(c),  (d)).  Section  72.44(h)  also 
issued  under  Public  Law  99-240,  sec  102. 99 
Stat.  1842  (42  U.S.C  2021).  Section  72.46 
also  issued  under  sec  189, 68  Stat.  955  (42 
U.S.C  2239);  sec  134,  Public  Law  97-425,  96 
Stat.  2230  (42  U.S.C  10154).  Section  72.96(d) 
also  issued  under  sec  145(g),  Public  Law 
100-203, 101  Stat.  1330-235  (42  U.S.C 
10165(g)).  Subpart  J  also  issued  under  sees. 
2(2),  2(15),  2(19),  117(a),  141(h),  Public  Uw 
97-425,  96  Stet  2202.  2203,  2204.  2222.  2244 
(42  U.S.C  10101. 10137(a).  10161(h)). 
Subparts  K  and  L  are  also  issued  under  sec 
133,  98  Stat  2230  (42  U.S.C  10153)  and  sec 
218(a),  96  Stat.  2252  (42  U.S.C  10198). 

For  the  purposes  of  sec.  223, 68  Stat  958, 
as  amended  (42  U.S.C.  2273);  §§72.6.  72.12. 
72.22,  72.24.  72.26.  72.28(d).  72.30.  72.32. 
72.44(a),  (b)(1).  (4),  (5),  (c).  (dXD.  (2).  (e).  (f). 
(h).  72.48(a).  72.50(a).  72.52(b).  72.72(b).  (c). 
72.74(a).  (b).  72.76,  72.78.  72.104.  72.106. 
72.120.  72.122.  72.124.  72.126.  72.128. 
72.130.  72.140(b).  (c).  72.148.  72.154.  72.156. 


72.160, 72.166.  72.168.  72.170. 72.172. 
72.176,  72.180,  72.184,  72.186  ira  Issued 
under  sec  161b,  68  Stet  948,  as  amended  (42 
U.S.C  2201(b));  §§  72.10(a),  (e),  72.12, 72.22. 
72.24.  72J8.  72.28.  72.30,  72.32,  72.44(a). 
(bXD.  (4).  (5),  (c).  (dKD,  (2),  (e),  (0,  72.48  (a). 
72.50(a).  72.52(b).  72.90(a)-(d1,  (0,  72.92. 
72.94.  72.98,  72.100,  72.102(c),  (d).  (0. 
72.104,  72.106,  72.120,  72.122,  72.124. 
72.128.  72.128.  72.130.  72.140(b),  (c).  72.142, 
72.144.  72.146.  72.148,  72.150,  72.152. 
72.154.  72.156.  72.158.  72.160,  72.162. 
72.164.  72.166.  72.168.  72.170,  72.172. 
72.176.  72.180.  72.182,  72.184,  72.186, 
72.190.  72.192,  72.194  are  issued  under  nc 
1611. 68  Stat  949,  as  amended  (42  U.S.C 
2201(i));  and  §§72.10(6).  72.11,  72.16,  72.22. 
72  J4.  72.26,  72.28,  72.30,  72.32,  72.44(bK3). 
(c)(5),  (d)(3),  (e),  (0.  (h),  72.48(b),  (c). 
72.50(b),  72.54(a),  (b),  (c),  72.56,  72.70. 72.72. 
72.74(a),  (b),  72.76(a),  72.78(81,  72.80.  72.82. 
72.92(b).  72.940)).  72.140(b),  (c),  (d). 
72.144(a).  72.146,  72.148,  72.150.  72.152. 
72.154(a).  a>).  72.156,  72.160,  72.162,  72.168. 
72.170.  72.172.  72.174,  72.176,  72.180. 
72.184.  72.186,  72.192,  72.21 2fb),  72.216. 
72.218,  72.230,  72.234(e)  and  (g)  are  Issued 
under  sec  161o,  68  Stat  950,  as  amended  (42 
U.S.C  2201  (o)). 

11.  hi  §  72.44,  paragraph  (h)  is  added 
to  read  as  follows: 

172.44    Uoena*  condMona. 

•        •        •        •        • 

(h)  The  following  conditions  are 
contained  in  every  Ucense  issued  under 
the  regulations  in  this  part: 

(1)  Low-level  radioactive  waste  (LLW) 
may  be  stored  on-site,  provided  it  is 
authorized  under  existing  conditions  of 
the  Ucense,  and  storage  is  consistent 
with  existing  authorities  and 
procedures,  and  all  relevant  Ucensing 
and  regulatory  requirements  applicable 
to  on-site  storage.  LLW  may  not  be 
stored  on-site  by  the  generator  beyond 
January  1. 1996,  except  as  specified  in 
paragraph  (h)(2)  of  this  section. 

(2)  For  on-site  storage  of  LLW  beyond 
January  1, 1996  (other  than  reasonable 
short-term  storage  necessary  for  decay 
or  for  collection  or  consoUdation  for 
shipment  off-site,  in  the  case  where  the 
Ucensee  has  access  to  an  operating  LLW 
disposal  faciUty),  the  licensee  shall 
document  that  it  has  exhausted  other 
reasonable  waste  managemmt  options 
which  would  include  t^ung  all 
reasonable  steps  to  contract,  either 
directly  or  through  the  State,  for 
disposal  of  the  LLW. 

(3)  The  Ucensee  shaU  retain  aU 
relevant  docimientation  regarding  the 
actions  taken  piirsuant  to  paragraph 
(h)(2)  of  this  section,  for  ai  least  three 
years,  and  shall  make  the 
documentation  available  for  NRC 
inspection. 

Dated  at  RockviUe.  Maryland,  this  2«th  day 
of  January.  1993. 
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For  the  Nuclear  Regulatory  Commission. 
Samuel ).  Chilk. 
Secretary  of  the  Commission. 

Appendix  A — Summary  and  Analytis 
of  Comments  in  RMponse  to  the  Federal 
Register  Notice  of  December  4, 1990  (55 
FR  50064) 

Summary,  Analyoa,  and  Conclusions  of 
Respooses  to  Ei^  Quaations  Concerning  the 
Low-Level  Radioactiva  Waste  Policy 
Amendments  Act  of  1BSS 

Introduction 

During  a  public  meeting  of  the  Commission 
on  October  29, 1990.  the  Commission 
decided  to  solicit  the  views  of  the  public  on 
the  staff  recommendations  in  SECY-90-31S, 
"Low-Level  Radioactive  Waste  Policy 
Amendments  Act  Title  Transfer  and 
Possession  Provisions,"  dated  September  12, 
1990.  Public  comment  was  solicited  in  a 
Federal  Register  notice  (FRN)  published  on 
December  4, 1990  (55  FR  50064).  This  notice 
also  requested  responses  to  eight  related 
questions.  A  summary  and  an  analysis  of  the 
responses  to  this  FRN  are  provided  below. 
Because  of  the  U.S.  Supreme  Court's  decision 
in  New  York  v.  United  States,  the  summary 
and  anal)'5is  related  to  the  take-title 
provision  of  the  Low-Level  Radioactive 
Waste  Policy  Amendments  Act  of  1985 
(LLRWPAA)  were  rendered  moot  and 
consequently  have  been  omitted. 

Question  1.  What  factors  should  the 
Commission  consider  in  deciding  whether  to 
authorize  on-site  storage  of  low-level  waste 
(other  than  stornge  for  a  few  months  to 
accommodate  operational  needs  such  as 
consolidating  shipments  or  holding  for 
treatment  or  decay)  beyond  1996? 

Summary  of  Comments 

The  principal  issue  raised  by  the 
commenters  was  whether  NRC  can  and 
should  consider  ultimate  disf>osal  as  a  factor 
in  its  storage  authorizations.  Some 
commenters  believe  that  NRC  should 
consider  only  protection  of  the  public  health 
and  safety,  without  any  preference  for 
disposal  over  storage  in  its  licensing 
decisions.  In  this  role,  NRC  would  simply 
carry  out  its  normal  licensing  and  inspection 
functions  for  either  the  storage  or  disposal 
option.  Others  suggested  that  NRC  consider 
not  just  public  health  and  safety,  but  also 
evidence  of  progress  in  developing  a  disposal 
fecility  as  a  condition  for  issuing  a  storage 
license.  Commenters  characterized  this  role 
for  NRC  as  the  "enforcer"  of  the  LLRWPAA. 
Others  agreed  with  the  staff's  approach  in 
SECY-90-318  which  stated  that  the 
Commission  "does  not  look  favorably  upon 
long-term  on-site  storage  after  1996,"  but 
which  acknowledged  that  at  least  some  short- 
term  storage  will  likely  be  required  after 
1996.  In  this  role,  NRC  would  "encourage" 
disposal  (or  not  look  fevorably  on  storage), 
but  would  not  make  disposal  plans  an 
explicit  condition  for  authorizing  storage. 

Many  specific  technical  or  administrative 
issues,  such  as  waste  container  degradation 
and  NRC  resources  to  perform  storage  license 
reviews,  were  also  mentioned  in  response  to 
this  question.  Commenters  also  suggested 


that  miscellaneous  factors,  such  as  the  efforts 
of  individual  generators  in  cooperating  with 
the  States,  the  time  needed  to  "do  the  (ob 
right",  and  time  for  development  of  new 
waste  disposal  technology,  be  considered  in 
any  Commission  storage  authorizations. 

The  only  significant  trend  in  the  comments 
was  that  individuals  and  public  interest 
grouDS  tended  to  favor  on-site  storage  beyond 
1996.  Many  of  those  commenters  also  believe 
that  waste  generation  activities  should  be 
stopped  until  disposal  capacity  is  available. 
Their  favoring  of  on-site  storage  at  a 
generator's  facility  vras  an  outgrowth  of  the 
belief  that  States  should  not  be  responsible 
for  LLW  management.  States,  compacts, 
utilities,  and  other  generators  showed  no 
clear  preference  for  any  NRC  role. 

Analysis 

With  respect  to  whether  NRC  has  the 
authority  to  "enforce"  the  provisions  of  the 
LLRWPAA,  NRC  could  take  actions  to 
encourage  disposal.  NRC  has  broad  authority 
under  the  Atomic  Energy  Act  of  1954,  as 
amended  (AEA).  for  rules  and  orders  as  it 
"may  deem  necessary  or  desirable  to  *  *  * 
protect  health  or  to  minimize  danger  to  life 
and  prof)erty."  The  public  health  and  safety 
is  enhanced  by  disposal,  rather  than  by  long- 
term,  indeflnite  storage  of  wastes.  Disposal  of 
wastes  in  facilities  licensed  under  the 
requirements  of  part  61  or  its  equivalent  will 
provide  better  protection  of  the  public  health 
and  safety  and  envirotunent  than  long-term 
storage  at  perhaps  hundreds  or  even 
thousands  of  sites  throughout  the  country. 
Further,  a  nexus  was  established  between 
disposal  and  public  health  and  safety  and 
environment  and  long-term  storage  with  the 
passage  of  the  LLRWPAA.  Thus.  NRC  has  the 
broad  authority  to  encourage  disposal  over 
storage,  if  it  feels  that  specific  measures 
would  be  beneficial. 

To  date,  the  need  for  extended  storage  of 
low-level  waste  has  been  small  to  almost 
non-existent  because  low-level  waste  has 
been  ship{)ed  to  the  existing  waste  disposal 
sites  in  operation.  As  a  result,  industry 
experience  and  staff  reviews  and  guidance 
have  not  addressed  longer-term  storage. 
Many  of  the  commenters  on  this  question 
pointed  out  sp)ecific  hazards  and  technical 
considerations  that  need  to  be  addressed  if 
long-term  storage  is  to  be  used.  For  example, 
container  degradation  from  storage  in  humid 
environments,  and  gas  generation  from 
radiolysis  were  two  concerns  that  were 
highlighted  and  which  would  need  to  be 
addressed.  Addressing  all  of  these  concerns 
with  indefinite  long-term  storage  could 
require  safety  measures  analogous  to  those 
for  permanent  disposal.  An  above  ground 
vault  meeting  the  performance  requirements 
of  part  61  is  an  example  of  the  type  of  facility 
that  could  be  justified  if  a  licensee  were  to 
need  explicit  authorization  for  long-term 
storage.  Guidance  for  acceptable  low-level 
waste  storage  practices  for  periods 
significantly  beyond  S-years  may  need  to  be 
reviewed  and  assessed  as  noted  in  SECY-90- 
318,  to  assure  safety. 

Given  that  the  NRC  has  authority  to 
encourage  dis[>osal  but  at  the  same  time 
believes  that  LLW  could  be  safely  stored,  the 
question  becomes  "What  actions  could  the 


NRC  take  and  what  would  these 
accomplish?"  The  options  range  from  taking 
no  new  actions,  to  encouraging  disposal  as 
we  have  in  the  past,  to  formally  considering 
disposal  plans  and  progress  in  the  licensing 
of  stwage  facilities  (See  responses  to 
Question  7  for  a  discussion  of  these 
additional  assurances  for  disposal). 

Other  factors  for  storage  licensing 
suggested  by  commenters  go  beyond  the 
considerations  that  normally  apply  to 
licensing.  Included  in  these  are  forecasting 
the  availability  and  benefits  of  new 
technology  for  waste  disposal  and 
consideration  of  generators  cooperating  with 
States  in  developing  disposal  cap>acity. 

With  respect  to  the  suggestion  that  the 
Commission  consider  suspending  any  waste 
producing  activities  if  disposal  capacity  is 
not  available,  storage  could  be  safely 
accomplished  until  disposal  capacity 
becomes  available.  There  is  no  public  health 
and  safety  reason  for  stopping  waste 
producing  activities. 

In  summary,  the  principal  factor  in  the 
Commission's  decision  to  authorize  on-site 
storage  is  what  consideration  needs  to  be 
given  to  ultimate  disposal  plans.  Question  7 
(assurances  NRC  should  require  for  disposal) 
discusses  what  actions  the  Commission  can 
take  if  it  chose  to  consider  disposal  plans. 

Question  2.  What  are  the  potential  health 
and  safety  and  enviroiunental  impacts  of 
increased  reliance  on  on-site  storage  of  low- 
level  waste? 

Summary  of  Comments 

Although  some  commenters  believe  there 
would  be  neither  health  and  safety  nor 
environmental  effects  &t)m  storage  of  LLW, 
other  commenters  believe  that  risk  or 
exposures  to  workers  would  increase. 
Various  concerns  were  raised  by  some 
commenters  regarding  the  risk  associated 
with  multiple  storage  sites,  with  fire  hazards, 
and  with  enhanced  corrosion  of  waste 
packages.  Others  pointed  out  that 
occupational  exposures  would  be  increased 
by  maintenance  and  surveillance  activities, 
and  the  possible  repackaging  of  waste  for 
disposal. 

Several  commenters  believe  that  a  risk 
assessment  should  be  performed  to  better 
define  the  risks  associated  with  storage.  The 
risk  assessment  should  include  a  comparison 
of  centralized  storage  vs.  on-site  storage  by 
generators.  Finally,  several  commenters 
pointed  out  that  storage  on-site  would 
eliminate  any  risk  bom  transportation 
hazards  and  would  take  advantage  of  already 
contaminated  sites.  These  commenters 
favored  long-term,  indefinite,  on-site  storage 
over  near  surface  disposal. 

Analysis 

NRC  agrees  with  commenters  who  believe 
that  the  public  health  and  safety  and  the 
environment  could  be  adequately  protected 
with  on-site  storage  of  LLW.  Although  the 
safety  measures  for  long-term  storage 
facilities  will  be  greater  than  those  employed 
now  for  short-term  storage,  measures  can  be 
undertaken  to  prevent  or  mitigate  the  effects 
of  the  various  internal  and  external  hazards 
at  a  storage  facility.  However,  potential 
exposures  to  workers  will  be  reduced  if 
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disposal  is  accomplished.  Permanent 
disposal  of  LLW  has  always  been  the 
preferred  option  for  managing  wastes.  The 
LLRWPAA  reflects  this  preference.  The 
design  features  of  a  disposal  facility, 
including  the  natural  features  of  the  site, 
protect  against  a  wide  range  of  events  and 
phenomena  over  a  long  i)eriod  of  time.  In 
contrast,  and  as  a  niunber  of  commenters 
noted,  storage  would  involve  increased 
worker  exposure  from  unloading  the  waste 
from  storage  for  disposal,  possible  waste  from 
processing  (such  as  solidincation  or 
repackaging)  to  meet  the  waste  acceptance 
criteria  of  a  disposal  facility  when  one 
became  available,  and  radiation  surveys 
during  storage. 

In  order  to  adequately  protect  public  health 
and  safety,  existing  storage  facilities  may 
need  to  be  substantially  improved  to  store 
wastes  safely  for  long  pteriods  of  time.  Actual 
storage  conditions  in  use  now  range  firom 
sheet  steel  buildings  on  a  concrete  pad  to 
rooms  in  hospitals  and  universities  to  several 
foot  thick  concrete  modules.  These  structures 
may  or  may  not  have  humidity  and 
temperature  control  systems  and  could  be 
subject  to  changing  environmental 
conditions.  The  possibility  for  degradation  of 
the  waste  containers  will  exist  and  will  be  a 
function  of  the  materials  used  and  the 
environment  in  which  they  are  located.  As  a 
bounding  condition,  a  storage  facility  with  an 
indefinite  period  of  storage  for  its  design 
could  need  controls  similar  to  those  in  part 
61  for  a  disposal  facility,  because  the  design 
life  would  be  the  same. 

Increased  waste  form  requirements  may  be 
particularly  important  for  Class  A  waste 
which  normally  is  not  stabilized  prior  to 
shipment  for  disposal,  and  for  any  stable 
waste  forms  which  degrade  as  a  result  of  the 
storage  environment.  This  waste  may  contain 
quantities  of  absorbed  liquid  which,  when 
alone  or  in  the  presence  of  radiation  and 
organic  materials,  may  produce  organic  acids 
and/or  other  species.  These  species  may 
accelerate  internal  corrosion  and  failure  of 
common  storage  containers. 

Several  commenters  pointed  out  the  need 
for  risk  assessments  of  storage  options.  NRC 
is  unaware  of  any  quantitative  comparisons 
of  the  risks  and  exposures  associated  with 
storage  vs.  disposal  and  on-site  storage  vs. 
centralized  storage.  NRC  will  have  available 
information  from  other  programs  on  storage 
(such  as  the  NY  State  storage  study  and  DOE 
studies)  and  will  use  this  information  in  its 
planning  Additional  NRC  work  may  be 
needed  in  this  area  depending  on 
developments  between  now  and  1996. 

Question  3.  Would  low-level  waste  storage 
for  other  than  operational  needs  beyond 
January  1, 1966,  have  an  adverse  impact  on 
the  incentive  for  timely  development  of 
permanent  disposal  capacity? 

Summary  of  Comments 

Comments  in  response  to  this  question  can 
be  put  into  the  following  categories: 

Yes,  there  would  be  an  adverse  impact — 
somewhat  less  than  half  of  those  who  gave 
a  yes  or  no  answer  believe  that  storage  would 
adversely  affect  timely  development  of 
disposal  capacity.  Generally  these  responses 
were  provided  by  host  States,  a  compact  or 
industry. 


No,  there  would  not  be  an  adverse  impact 
Many  individual  commenters  or  public 
interest  groups  believe  that  storage  was  the 
prefened  option  over  disposal  and  stated  that 
there  would  be  no  adverse  impact.  They 
believe  that  current  disposal  technology  is 
not  adequate  for  protecting  public  health  and 
safety.  Several  others  believe  that  allowing 
for  storage  would  help  in  achieving  disposal 
capacity  by  allowing  time  for  contracting 
among  States,  thereby  reducing  the  number 
of  sites  that  are  needed  in  the  country.  They 
also  believe  that  storage  would  provide  the 
time  needed  to  do  the  job  right.  The  question 
is  moot.  A  few  commenters  pointed  out  that 
the  reality  of  the  national  waste  disposal 
situation  is  that  storage  beyond  1996  will  be 
necessary  and  therefore  the  question  is  moot. 
Several  recognized  that  storage  will  be 
necessary,  but  at  the  same  time  encouraged 
the  NRC  to  fiermit  storage  only  when 
necessary.  Another  commenter  pointed  out 
that  the  LLRWPAA  contains  ample 
incentives  to  promote  disposal  without 
needing  to  consider  the  efl^ect  of  NRC's 
storage  policy.  Commenters  cited  the  cost  to 
generators  or  States  for  storage,  the  resources 
(space  and  personnel)  which  would  need  to 
be  devoted  to  on-site  storage  at  a  generator 
site,  the  possible  loss  of  jobs  in  a  State  if 
companies  move  to  areas  which  have 
disp)osal  capacity,  and  the  pKilitical  impact  in 
a  State  if  LLW  must  be  stored  in  increasingly 
larger  quantities  at  numerous  sites 
throughout  a  State. 

The  NRC  should  not  consider  any  adverse 
impacts  of  storage.  As  noted  in  the  response 
to  the  first  question  on  factors  the  NRC 
should  consider  in  authorizing  storage,  a 
number  of  commenters  believe  that  NRC's 
role  is  one  of  only  licensing  and  overseeing 
storage  or  disposal  facilities,  without  having 
a  preference  for  one  or  the  other.  These  same 
commenters  therefore  believe  that  it  was 
inappropriate  for  NRC  to  ask  this  question. 

Analysis 

Commenters  who  stated  that  storage  would 
have  an  adverse  impact  provided  little  or  no 
bases  for  their  position.  This  is  not  surprising 
given  that  the  question  calls  for  prediction  of 
the  future  which  often  must  be  based  on 
judgment  rather  than  hard  data  and  scientific 
formulae. 

Commenters  who  believe  that  there  would 
be  no  adverse  impact  on  disposal  pointed  to 
the  incentives  that  will  remain  for  a  State  to 
develop  disposal  capacity,  irrespective  of  the 
relief  provided  by  storage.  In  particular,  there 
are  costs  (to  the  State  and/or  generators);  the 
possible  loss  of  jobs  if  a  generator  moves  to 
a  State  with  disposal  availability;  and,  if 
generator  storage  is  common,  the  political 
impact  of  a  large  number  of  LLW  sites  with 
ever  growing  amounts  of  LLW, 

At  the  same  time,  NRC  agrees  with  some 
commenters  that  short-term  storage  may  be 
necessary  in  some  States,  especially  those 
which  have  made  a  good  faith  effort  and 
continue  to  do  so  into  the  future. 
Nevertheless,  on  balance,  the  NRC  believes 
that  an  NRC  policy  which  placed  no 
disincentives  on  extended  or  inadequate 
Storage  would  likely  tend  to  discourage 
disposal. 


Question  4.  What  specific  administrative, 
technical  and  legal  issues  are  raised  by  the 
requirements  for  transfer  of  title? 

Summary  of  Comments 

The  comments  in  response  to  this  question 
addressed  the  take-title  provisions  of  the 
LLRWPAA.  Because  of  the  U.S.  Supreme 
Court  decision  in  New  York  v.  United  States 
and  the  revision  to  the  proposed  rule,  these 
comments  and  the  associated  analysis  are 
moot  and  consequently  are  not  included. 

Question  5.  What  are  the  advantages  and 
disadvantages  of  transfer  of  title  and 
possession  as  separate  steps? 

because  of  the  U.S.  Supreme  Court 
decision  in  Sew  York  v.  United  States  and 
the  revision  to  the  proposed  rule,  the 
question  is  moot  and  consequently  the 
summary  and  analysis  associated  with  this 
question  are  not  included. 

Question  6.  Could  any  state  or  local  laws 
interfere  or  preclude  transfer  of  title  or 
possession  of  LLW? 

Because  of  the  U.S.  Supreme  Court 
decision  in  New  York  v.  United  States  and 
the  revision  to  the  fHt)f>osed  rule,  the 
question  is  moot  and  consequently  the 
summary  and  analysis  associated  with  this 
question  are  not  included. 

Question  7.  What  assurances  of  the 
availability  of  safe  and  sufficient  disposal 
capndty  for  low-level  waste  should  the 
Commission  require  and  when  should  it 
require  them?  What  additional  conditions,  if 
any,  should  the  Commission  consider  in 
reviewing  such  assurances? 

Summary  of  Comments 

No  assurances  were  needed  according  to 
seven  of  the  27  commenters  on  this  question. 
The  NRC  lacks  the  authority  and  its  role  is 
limited  to  facility  licensing  of  either  disposal 
or  storage,  in  their  view.  Other  commenters 
indicated  that  if  NRC  believes  that  such 
assurances  are  needed,  it  should  seek  an 
amendment  to  the  LLRWPAA  or  initiate  a 
rulemaking  similar  to  the  one  for  spent  fuel 
storage  in  10  CFR  part  51  in  which  the 
Commission  made  a  finding  that  there'was 
confidence  that  ultimate  disposal  of  spent 
fuel  would  be  achieved  at  a  future  date. 

For  those  commenters  who  believe  that 
assurances  were  appropriate,  the  kinds  of 
assurances  varied.  One  recommended  that 
storage  beyond  5  years  should  require  a  State 
or  compact  plan  on  how  the  State  or  compact 
intends  to  dispose  of  the  waste  so  that  storage 
is  not  de  facto  disposal.  The  commenters  also 
believe  that,  while  a  State  laclcs  dis]}osal 
capacity,  there  should  be  no  licensing 
between  now  and  January  1, 1996  of  any 
facility  that  may  generate  significant  amounts 
of  waste  after  that  date.  Others  believe  that 
the  generator  should  project  waste  volumes 
accurately  and  that  demonstrated  progress 
towards  issuance  of  a  license  to  operate  a 
regional  disposal  facilicy  would  be  sufficient. 

One  commenter  suggested  that  a  governor's 
certification  be  required  that  would  be 
similar  to  those  already  submitted  as  part  of 
the  LLRWPAA  milestone  compliance  of 
January  1, 1990.  The  requirements  of  the 
certification  should  be  simple  and  available 
to  licensees  to  submit  with  the  license  to 
store  or  with  the  application  to  amend  the 
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pocsessioa  limtt  h  addition,  they  believe 
that  the  NRC  should  require  that  the 
governor's  certification  inciude  estimates  of 
the  costs  for  disposal  capacity  for  wmIb 
management  decision  making. 

With  regard  to  when  the  Commission 
should  require  the  assurances,  two 
commenters  addressed  the  timing  issue  and 
focused  on  the  5-year  stocagp  lime  frame.  The 
other  coounenters  piesumabty  believe  that 
the  assurances  should  apply  at  any  time  the 
licensee  would  apply  for  a  storage  license. 
Another  recommended  action  by  NKC  "in  the 
next  few  years.** 

Analysis 

Like  Qoestion  1  (concerning  the  factors  the 
Commission  couM  consider  in  authorizing 
storage),  this  qoestion  also  addresses  the  role 
of  the  NRC  in  implementing  the  LLRWPAA. 
It  presumes  that  the  NRC  hu  both  the 
autlrarity  and  the  tvitlingness  to  seek 
additional  assm^nces  forohimate  disposal. 
Because  commenters  often  did  not  agree  with 
this  premise,  as  noted  in  ttie  analyses  of 
earlier  questions,  they  also  believe  that  this 
was  not  an  appropriate  question  far  the  NRC 
to  ask.  Howenmr,  the  NRC,  under  the  AEA, 
does  have  broad  authority  to  promulgate 
rules  and  regulations  to  protect  the  public 
health  and  safety  and  minimize  danger  to  the 
puMic 

A  number  of  commenters  gave  examples  of 
the  types  of  assurances  that  could  be 
famished  by  the  States.  Examples  would 
include  a  "ptan**  for  disposal  or  a  governor's 
certification,  both  of  which  would  be  meant 
to  demonstrate  that  a  State  has  an  active, 
viable  program  for  the  development  of 
disposal  capability. 

With  respect  to  the  question  of  whether  the 
NKC  has  assurance  that  LLW  disp>osal 
capacity  will  be  available  in  the  future,  such 
assurance  is  available,  as  indicated  in  the 
analysis  section  of  Questions  T  and  2,  and 
does  not  require  a  formal  rulemaking,  as  was 
suggested  by  several  commenters  and 
performed  for  HLW.  Unlike  the  HLW 
program,  where  no  repository  has  yet  been  in 
operation,  disposal  sites  have  been  in 
operation  and  safely  isolating  waste  for 
decades  at  Barnwell,  SC,  Hanford,  WA.  and 
Beatty.  NV.  Additional  disposal  capacity  is 
expected  soon  Some  States  may  have  their 
facilities  m  operation  before  1966.  There 
continued  to  be  other  options,  including 
storage  ontil  a  disposal  site  is  located,  or 
contracting  with  another  State,  or  continuing 
lo  pursue  development  of  a  site  within  the 
State  or  compact  Thus,  the  question  is  not 
whether  LLW  will  be  safisly  disposed  of,  but 
exactly  where  and  when  it  will  take  place. 

Question  8.  Are  there  any  other  specific 
issues  that  would  complicate  the  transfer  of 
title  and  pmssession,  as  well  as  on-site 
storage,  of  low-level  waste  and  mixed 
(radioactive  and  chemical  hazardous)  waste? 

Summary  of  Coaiateats 

A  wide  variety  of  comments  was  provided 
in  response  to  this  question.  A  number  of 
them  were  discussed  in  connection  with 
previous  questions.  Comments  strictly 
adtheuing  transfm  of  title  and  possession  are 
not  included  because  they  are  moot. 
Kematniflg  issues  inchtde  the  following: 


1.  Some  commenters  mentioned  NRC 
storage  policy  and  whether  or  not  it  will  be 
a  matter  of  compatibility  with  Agreement 
States  was  mentioned  by  some  commenters. 
If  not.  Agreement  States  will  license  storage 
in  accordance  with  their  own  storage  policies 
and  procedures. 

Z.  The  failure  of  some  States  to  resolve 
legal,  economic,  and/or  political  issues  will 
cause  additional  delays. 

3.  Accidents  that  generate  large  amounts  of 
waste  not  previously  planned  for  could  cause 
a  significant  disposal  problem. 

4.  NRC  and  Agreement  State  resources,  as 
well  as  personnel  trained  in  storage 
licensing,  need  to  be  in  place. 

5.  Orphan  waste  and  naturally-occurring 
and  accelerator-produced  radioactive 
materials  (NARM)  waste  need  to  be 
addressed. 

Aaaiysis 

NRC  has  not  attempted  to  resolve  each  of 
these  issues  in  connection  with  this  analysis 
of  public  comments.  Many  go  beyond  the 
scope  of  the  NRC's  responsibilities  and  will 
need  to  be  resolved  by  States  and  generators 
as  they  proceed.  Others  require  a  decision  on 
the  role  of  the  NRC  in  encouraging  disposal 
and  others  will  need  to  be  followed  up  at  a 
later  time. 

Two  of  the  above  comments  deserve 
attention  here,  however.  The  Tirst  is  that 
Agreement  States,  which  will  perform  much 
of  the  licensing  for  storage,  should  adopt  the 
same  or  similar  storage  policy  as  NRC 
License  conditions  for  storage  beyond  1996 
are  not  currently  compatibility  requirements. 

The  second  issue  concerns  the  scope  of  the 
waste  for  which  the  State  is  responsible. 
Wastes  falling  within  State  responsibility 
include  some  Federal  waste  and  any 
decommissioning  waste  or  waste  from 
contaminated  sites  that  is  removed  in  older 
lo  allow  sites  to  meet  the  unrestricte<f  use 
criterion  in  decommissioning. 

Coactusions 

The  following  conclusions  can  be  reached 
as  a  result  of  the  foregoing  analyses: 

1.  Ahhough  LLW  can  be  safely  stored, 
disposal  would  enhance  the  protection  of  the 
public  health  and  safety  and  the 
environment; 

2.  The  LLRWPAA  has  established  the 
preference  for  disposal  over  storage  and 
established  national  goals  for  achieving 
adequate  disposal  capacity; 

3.  The  NRC  has  broad  authority  under  the 
Atomic  Energy  Act  to  advance  the  goal  of 
disposal  pursuant  to  the  LLRWPAA. 

4.  On-site  storage  by  many  LLW  generators 
will  likely  be  necessary  due  to  the  lack  of 
progress  by  States  and  compacts  in 
developing  sufficient  disposal  capacity. 

The  NRC  has  concluded  that  a  rulemaking 
should  be  initiated  to  ensure  that  LLW 
generators  exhaust  all  other  reasonable 
management  options  before  onsite  storage 
will  be  permitted  beyond  January  1. 1996. 
One  such  option  is  to  pursue  a  contract  for 
disposing  of  waste.  This  action  will  reinforce 
the  Commission's  position  that  it  will  not 
look  favorably  on  on-site  storage  by 
generators,  after  January  1, 1996,  and  the 


action  actively  supports  the  gpals  set  fi»th  in 
the  LLRWPAA. 

(PR  Doc  93-2321  PUed  2-1-83:  S>4S  am) 


DEPARTMENT  OF  TRANSPORTATION 

Federri  Aviation  Adminiatretion 

14CFRPart39 

(Doelial  Na  9^4M•-2a1-A{q 

AirwoftMnasa  DiracHvaaj  DoainQ 
Modal  767  Sariaa  Airplanaa 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AO)  that  is  applicable  to 
certain  Boeing  Model  767  series 
airplanes.  This  profxtsal  would  require 
dye  penetrant  inspection  and  proof 
pressure  testing  to  detect  cracks  or 
ruptures  of  the  crossover  pneumatic 
ducts,  and  repair  or  replacement,  as 
necessary.  This  proposal  would  also 
require  stress  relieving  of  the  crossover 
duct  assemblies.  This  proposal  is 
prompted  by  several  reports  of  ruptured 
engine  bleed  air  crossover  ducts.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  failure  of  the 
engine  bleed  air  crossover  ducts,  which 
could  result  in  loss  of  pneumatics  and 
damage  to  adjacent  structure. 
DATES:  Comments  must  be  received  by 
March  29, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attenaon:  Rules  Docket  No.  g2-NM- 
201-AD.  1601  Lind  Avenue,  SW.. 
ReotOD,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.a  Box  3707.  Seattle.  Washington 
98124.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton,  Washington. 
FOR  FimiHER  INFORMATION  CONTACT.  Mr. 
Timothy  Dulin.  Aerospace  Engineer, 
Seattle  Aircraft  Certification  Office, 
ANM-130S;  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056; 
telephone  (206)  227-2675;  fox  (206) 
227-1181. 
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SUPPLOIEKTARY  MFOmiATKW: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  nimiber  and 
be  submitted  in  triplicate  to  the  address 
speciHed  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92^^M-201-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
92-NM-201-AD,  1601  land  Avenue, 
SW.,  Renton,  Washuigton  98055-4056. 

Discussion 

There  have  been  several  reported 
incidents  of  ruptured  engine  bleed  air 
crossover  ducts  on  certain  Boeing  Model 
767  series  airplanes.  The  duct  ruptures 
have  resulted  in  a  loss  of  cabin  pressure, 
loss  of  bleed  air  to  the  air  driven 
hydraulic  pump,  loss  of  wing  thermal 
anti-ice  capabilities,  and  damage  to  the 
air  conditioning  panels.  These  duct 
ruptures  were  caused  by  cracking, 
which  started  and  progressed  around 
the  circumferential  welds.  The  FAA  has 
been  advised  that  these  cracks  formed  in 
the  heat  a^ected  zones  of  the  duct 
welds,  because  of  hydrogen  oxide 
(hydride)  concentration.  The  hydrides 
have  an  embrittling  effect  on  the  duct 
material,  which  may  initiate  the 
cracking.  This  condition,  if  not 
corrected,  could  result  in  loss  of 
pneumatics  for  cabin  pressurization.  air 


conditioning,  air  driven  hydraulic 
pump,  wing  thermal  anti-ice,  hydraulic 
reservoir  pressurization,  engine  cross 
starting  ability,  and  cargo  heating,  and 
could  also  damage  air  conditioning 
panels. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  767- 
36A0041.  dated  July  2, 1992.  that 
describes  procediu'es  for  conducting  dye 
penetrant  inspections  and  proof 
pressure  tests  of  the  crossover 
pneumatic  ducts.  This  service  biUletin 
also  describes  procedures  for  repairing 
or  replacing  these  ducts,  and  stress 
relieving  these  ducts.  Stress  reUeving 
these  ducts  will  eliminate  the  residual 
stress  and  local  stress  concentration.  A 
dye  penetrant  inspection,  proof  pressure 
test,  and  stress  relieving  will  reduce  the 
possibility  of  engine  bleed  air  crossover 
duct  rupture  caused  by  cracking  due  to 
hydride  formation. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  dye  penetrant  inspection  and 
proof  pressure  testing  to  detect  cracks  or 
ruptures  of  the  crossover  pneumatic 
ducts,  and  repair  or  replacement,  as 
necessary.  This  proposal  would  also 
require  stress  relieving  of  the  crossover 
duct  assemblies.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

This  proposal  also  provides  for  an 
optional  terminating  action.  This 
terminating  action  entails  replacement 
of  all  crossover  pneumatic  ducts  with 
stress  relieved  ducts. 

There  are  approximately  307  Boeing 
Model  767  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  115  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  64  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operatore  is 
estimated  to  be  $404,800,  or  $3,520  per 
airplane.  This  total  cost  figure  assimies 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 


federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessmmit 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact^ 
positive  or  negative,  on  a  substantial 
niunber  of  small  entities  tmder  the 
criteria  of  the  Regulatory  FlexibiUty  Act 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  imder  the 
caption  ADDRESSES. 

List  of  Subjects  in  1 «  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  13S4(a),  1421 
and  1423;  49  U.S.C  106(gJ;  and  14  CFR 
11.89. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  g2-NM-201-AO. 

Applicability:  Model  767  series  airplanes. 
lin«  position  001  through  307,  inclusive; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  engine  bleed  air 
crossover  ducts,  which  could  resuh  in  Ion  of 
pneumatics  and  damage  to  sdiacent 
structure,  accomplish  the  following: 

(a)  Within  6  months  afier  the  eflective  date 
of  this  AD,  or  prior  to  the  accimiulation  of 
7,000  total  fli^t  cycles,  whichever  occurs 
later,  conduct  a  dye  penetrant  inspection  and 
proof  pressure  test  of  the  crossover 
pneumatic  ducts,  in  accordance  with  Boeing 
Alert  Service  Bulletin  767-36A0041,  dated 
July  2, 1992. 

(1)  If  cracks  or  ruptures  are  detected,  prior 
to  further  flight,  repair  or  replace  the 
crossover  pneumatic  ducts  La  accardaDce 
with  the  service  bulletin. 

(2)  Stress  relieving  of  the  ducts,  in 
accordance  with  the  service  bulletin,  may  be 
accomplished  in  conjunction  with  the  initial 
dye  penetrant  inspection  and  proof  pressure 
test  required  by  this  paragraph.  Such  action 
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constitute*  tenninating  action  for  the 
Tequirements  of  paragraph  (b)  of  this  AD. 

(b)  Within  3,000  flight  cycles  after 
accomplishing  the  initial  dye  penetrant 
inspection  and  prtxif  pressure  test  required 
by  paragraph  (a)  of  this  AD,  conduct  an 
additional  dye  penetrant  inspection  and 
prtxjf  pressure  test  of  the  croMOver 
pneumatic  ducts,  and  stress  relieve  the 
crossover  pneumatic  duct  assemblies,  in 
accordance  with  Boeing  Alert  Service 
BulIeUn  767-36A0041.  dated  July  2, 1992.  If 
cracks  or  ruptures  are  detected,  prior  to 
further  flight,  repair  or  replace  the  crossover 
pneumatic  ducts  in  accordance  with  the 
service  bulletin. 

(c)  Replacement  of  all  crossover  pneumatic 
ducts  with  stTfrss  relieved  ducts  in 
accordance  with  Boeing  Alert  Service 
Bulletin  767-36A0041,  dated  July  2. 1992, 
constitutes  terminating  action  for  the 
requirements  of  paragraph  (a)  and  (b)  of  this 
AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certirication  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  January 
25, 1993. 

Ranald  T.  Woinar. 

Manager,  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 

|FR  Doc.  93-2143  Filed  2-1-93;  8:45  am) 
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14  CFR  Part  39 

[Doclwt  No.  92-NI*-21»-AD] 

Airworthiness  Directives;  Dassault 
Aviation  IModei  Mystere-Faicon  900 
Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACnON:  Notice  of  proposed  rulemaiiLing 

(NPRM). 

StiMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AO)  that  is  applicable  to 
certain  Dassault  Aviation  Model 
Mystere-Faicon  900  series  airplanes. 
This  proposal  would  require 
modification  of  the  upper  part  of  frame 
30  in  the  stiffener  area  between  stringers 
7  and  8.  This  proposal  is  prompted  by 


the  results  of  fatigue  tests,  which 
revealed  cracking  in  the  upper  part  of 
frame  30.  The  actions  specified  by  the 

i>roposed  AD  are  intended  to  prevent 
atigue  cracking,  which  could  lead  to 
reduced  structural  integrity  of  the 
fuselage. 

DATES:  Comments  must  be  received  by 
March  29, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAAJ,  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  92-NM- 
219-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98053-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Falcon  Jet  Corporation,  Customer 
Support  Department,  Teterboro  Airport, 
Teterboro.  New  Jersey  07608.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Greg  Holt,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2140;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 


must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92-NM-219-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

ATsilability  of  NPRMs 

-   Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
92-^4M-21»-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Dassault 
Aviation  Model  Mystere-Faicon  900 
series  airplanes.  The  DGAC  advises  that 
during  fatigue  testing  on  a  Dassault 
Aviation  Model  Mystere-Faicon  900 
series  airplane,  cracks  were  found  on 
frame  30  in  the  stiffener  area,  between 
stringers  7  and  8  on  the  right-hand  and 
left-hand  sides.  These  cracks  were  due 
to  the  deformation  of  the  structural 
elements  within  this  area.  Fatigue 
cracking  in  this  area,  if  not  detected  and 
corrected,  could  lead  to  reduced 
structural  integrity  of  the  fuselage. 

Dassault  Aviation  has  issued  Service 
Bulletin  F90O-53-14  (F900-93)  and 
Appendix  1  to  that  service  bulletin,  both 
dated  July  8, 1992,  which  describe 
procedures  for  accomplishing 
Modification  F900  M299.  This 
modification  entails  modifying  a 
stiffener,  adding  a  doubler,  and  adding 
a  rivet  on  the  edge  of  frame  30,  at  the 
lower  part  of  stringer  8.  Accomplishing 
this  modification  would  reduce  frame 
30  deformations  by  reinforcing  its 
connection  with  the  stiffener.  The 
DGAC  classified  this  service  bulletin  as 
mandatory  and  issued  French 
Airworthiness  Directive  92-140-012(B), 
dated  July  8, 1992,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 
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Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
modification  of  the  upper  part  of  frame 
30  in  the  stiRener  area  between  stringers 
7  and  8.  The  actions  would  be  required 
to  be  accomplished  in  accordance  with 
the  service  bulletin  described 
previously. 

The  FAA  estimates  that  7  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  29  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  toe  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  be  provided  at  no  cost  to 
operators.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$11,165,  or  $1,595  per  airplane.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  wiih  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regu  ^tions  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(^:  and  14  CFR 
11.89. 

139.13    [Amandedl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Dassault  AviatiMi:  Docket  92-NM-219-AD. 

Applicability:  Model  Mystere-Falcon  900 
series  airplanes;  Mfial  number*  1  through  14, 
inclusive;  certificated  in  any  category. 

Compliance:  Required  as  Indicated,  unlets 
accomplished  previously. 

To  prevent  reduced  ttnictural  integrity  of 
the  fuselage,  accomplish  the  following: 

(a)  For  airplane  serial  number  1:  Prior  to 
the  accimiulation  of  3,750  total  landings,  or 
within  6  months  after  the  effective  date  of 
this  AD,  whichever  occur*  later,  modify  the 
upper  {Mul  of  frame  30  in  the  stiffener  area 
between  stringers  7  and  8,  in  accordance 
with  Dassault  Aviation  Service  Bulletin 
F90O-53-14  (F90O-93)  and  Appendix  1  to 
that  service  bulletin,  both  dated  July  8, 1992. 

(b)  For  airplanes  having  serial  numbers  2 
through  14,  inclusive:  Modify  the  upper  part 
of  frame  30  in  the  stiffener  area  between 
stringers  7  and  8,  in  accordance  with 
Dassault  Aviation  Service  Bulletin  F900-53- 
14  (F900-93)  and  Appendix  1  to  that  service 
bulletin,  both  dated  July  8, 1992;  and  at  the 
later  of  the  times  spec  i  Tied  in  paragraphs 
(b)(1)  and  (b)(2)  of  this  AD. 

(1)  Prior  to  the  accumulation  of  3,750  total 
landings,  or  within  6  years  since  date  of 
manufacture,  whichever  occurs  first. 

(2)  Within  6  months  after  the  effective  date 
of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Infonnation  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  he 
accomplished. 

Issued  in  Renton,  Washington,  on  January 
25, 1993. 
Ronald  T.  Wojnar. 

Manager,  Transport  Airplane  Dimctorate, 
Aircraft  Certification  Service. 
(FTl  Doc.  93-2144  Filed  2-1-93;  8:45  ami 
BNJJNO  COOe  4»1»-13-P 


14CFRPM139 

[OeolMl  No.  t2-NI*-191-A01 

AirworthirMM  DIrectfvee;  Foktor 
Model  F27  S«ie«  AkpteoM 

AOENCY:  Federal  Aviation 
Administrati(m,  DOT. 
ACnON:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airwonhiness 
directive  (AD)  that  is  applicable  to 
certain  Fc^Jcer  Model  F2  7  series 
airplanes.  This  proposal  would  require 
a  one-time  inspection  to  detect  cracks  in 
the  lower  skin  near  the  ribs  at  certain 
wing  stations,  and  repair,  if  necessary. 
This  proposal  is  prompted  by  reports  of 
fatigue  cracks  found  in  the  lower  skin  et 
the  runout  of  stringers  2  and  10  neer 
wing  station  6490  on  two  of  these 
airplanes.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
reduced  structural  capability  of  the 
wings. 

DATES:  Comments  must  be  received  by 
March  24, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  92-J^M- 
191-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  mey  be  obtained  from 
Fokker  Aircraft  USA,  Inc.,  1199  North 
Fairfax  Street,  Alexandria,  Virginia 
22314.  This  information  mey  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington. 
FOR  FURTHER  MPORMATION  C0M1ACT:  Mr. 
Mark  Quam,  Aerospace  Enfoneer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056:  telephone 
(206)  227-2145;  (ax  (206)  227-1320. 

SUPPLEMENTARY  MFORMATXM: 

Comments  Invited 

Interested  persons  are  Invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
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considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  tnis  notice  may  M  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  6n  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92-NM-191-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  ofNPRMa 

Any  person  may  obtain  a  copy  of  this 
NPRKI  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
92-NM-191-AD,  1601  Lind  Avenue. 
SW.,  Ranton.  Washington  98055-4056. 

Discussion 

The  Rijksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 
The  Netherlands,  jecently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Fokker  Model  F27  series 
airplanes.  The  RLD  advises  that  fatigue 
cracks  measuring  95  mm  and  60  mm  in 
length  have  been  found  in  the  lower 
skin  at  the  runout  of  stringers  2  and  10 
near  wing  station  6490  on  two  Model 
F27  series  airplanes.  These  cracks  were 
found  on  Model  F27  series  airplanes  in 
post-Service  Bulletin  F27/57-9 
configurations.  These  airplanes  had 
accumulated  34.721  and  37,936 
landings,  respectively.  This  condition,  if 
not  corrected,  could  result  in  reduced 
structural  capability  of  the  wings. 

Fokker  has  issued  Service  Bulletin 
F27/57-69,  dated  April  6. 1992,  which 
describes  procedures  for  a  one-time 
inspection  to  detect  cracks  in  the  lower 
skin  at  the  runout  of  stringers  2  and  10 
near  wing  stations  6490,  5330,  and 
6100.  The  RLD  classified  this  service 
bulletin  as  mandatory  and  issued 
Netherlands  Airworthiness  Directive 
BLA  No.  92-055,  dated  April  21. 1992. 
in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  The 
Netherlands. 

The  service  bulletin  indicates  that, 
dependent  on  the  findings  of  the 
inspection  dismssed  previously.  Fokker 


may  consider  a  reduced  initial 
inspection  threshold  and  corresponding 
repetitive  inspection  intervals,  which 
would  be  addressed  in  a  revision  to  the 
Fokker  Structural  Integrity  Program 
(SIP)  document,  if  necessary.  At  that 
time,  the  FAA  may  consider  further 
rulemaking  to  address  these  issues. 

(Note:  The  Fokker  Model  F27  SIP  i« 
required  currently  by  AD  92-19-07, 
Amendment  39-6365  (57  PR  42693. 
Septeml>er  16. 1992)1 

This  airplane  model  is  manufactured 
in  The  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  Section 
21.29  of  the  Federal  Aviation 
Regulations  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  RLD  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  one-time  inspection  to  detect  cracks  in 
the  lower  skin  at  the  runout  of  stringers 
2  and  10  near  wing  stations  6490,  5330, 
and  6100.  and  repair,  if  necessary. 
Operators  would  also  be  required  to 
report  positive  findings  of  cracks  to 
Fokker.  The  inspection  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  58  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $9,570.  or  $165  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 


federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

F^r  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26. 1979):  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  imf>act, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

S  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker  Docket  92-NM-191-AD. 

Applicability:  Model  F27  series  airplanes 
In  post -Fokker  Service  Bulletin  F27/57-9 
configuration;  serial  numbers  10115. 10126 
through  10684.  inclusive.  10686. 10687.  and 
10689  through  10692.  inclusive;  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structiiral  capability  of 
the  wings,  accomplish  the  following: 

(a)  Inspect  the  lower  skin  at  the  runout  of 
stringers  2  and  10  near  wing  stations  6490, 
5330.  and  6100  to  detect  cracks,  in 
accordance  with  Fokker  Service  Bulletin 
F27/57-69.  dated  April  6, 1992.  at  the  time 
specified  in  paragraph  (a)(1),  (a)(2).  or  (a)(3) 
of  this  AD,  as  applicable:      # 

(1)  For  airplanes  that  have  accumulated 
less  than  20,000  landings  as  of  the  eHiective 
date  of  this  AD:  Prior  to  the  accumulation  of 
20.000  landings,  or  within  1  year  after  the 
effective  date  of  this  AD.  whichever  occurs 
later. 

(2)  For  airplanes  that  have  acctmiulated 
20.000  or  more  landings,  but  less  than  30,000 
landings,  as  of  the  effective  date  of  this  AD: 
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Prior  to  the  accumulation  of  30,000  landings, 
or  within  5  months  after  the  effective  date  of 
this  AD,  whichever  occurs  later. 

(3)  For  airplanes  that  have  accumulated 
30,000  or  more  landings  as  of  the  effective 
date  of  this  AD:  Within  2  months  after  the 
efTective  date  of  this  AD. 

(b)  If  any  crack  is  found  as  a  result  of  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager,  Standardization  Braiach,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 

(c)  Within  10  days  after  accomplishing  the 
inspection  required  by  paragraph  (a)  of  mis 
AD,  report  positive  findings  of  cracks  to 
Fokker,  in  accordance  with  Fokker  Service 
Bulletin  F27/57-69.  dated  April  6, 1992. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (0MB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C 
3501  et  seq)  and  have  been  assigned  0MB 
Control  Number  2120-0056. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch. 

Nate:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  January 
22, 1993. 
Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  93-2076  Filed  2-1-93;  8:45  am] 
BILUNC  CODE  4t10-1$-^ 


14CFRPart39 

[Docket  No.  92-NM-196-AD] 

Airworthiness  Directives;  Fokker 
Modei  F27  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rutemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Fokker  Model  F27  series  airplanes.  This 
proposal  would  require  an  inspection  of 
the  noise  filter  capacitors  mounted  on 
the  rotary  flap  actuator  to  detect  damage 
and  to  determine  the  manufacturer  and 


part  number;  and  replacement,  if 
necessary.  This  proposal  is  prompted  by 
a  recent  report  of  damage  to  the  aileron 
cable  on  a  Model  F27  series  airplane, 
which  occurred  when  one  of  two  noise 
filter  capacitors  on  the  flap  actuators 
became  detached  from  its  bracket, 
causing  damage  to  the  lower  aileron 
cable  due  to  electrical  arcing  between 
the  capacitor  and  the  aileron  cable.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  reduced  aileron 
roll  control  authority. 
DATES:  Comments  must  be  received  by 
March  24, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  92-MM- 
196-AD,  1601  Und  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
hohdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fokker  Aircraft  USA.  Inc..  1199  North 
Fairfax  Street,  Alexandria.  Virginia 
22314.  This  information  may  be 
examined  at  the  FAA,  Transpwrt 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Mark  Quam,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2145;  fax  (206)  227-1320. 

SUPPt.EMENTARY  INFORMATION 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 


proposal  will  be  filed  in  the  Rules 
Docket 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92^MM-196-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

ATailabilityofNFRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
92-NM-196-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  9805S-4056. 

Discussion 

The  Rijksluchtvaartdienst  (RLD), 
which  is  the  airworthiness  authority  for 
The  Netherlands,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  all  Fokker  Model  F27  series 
airplanes.  The  RLD  advises  that  it  has 
received  a  recent  report  of  damage  to  the 
aileron  cable  on  a  Model  F27  series 
airplane,  which  occurred  when  one  of 
two  noise  filter  capacitors  on  the  flap 
actuators  became  detached  from  its 
bracket. 

The  noise  filters  on  the  flap  actuators 
eliminate  electrical  distortions 
generated  during  operation  of  the  flaps. 
Each  noise  filter  consists  of  two 
capacitors  that  are  mounted  on  a  bracket 
on  the  flap  actuator.  A  capacitor  can 
become  detached  from  its  bracket  when 
its  mounting  ears  break  away  from  the 
bracket  completely  or  separate  and 
suspend  via  the  terminal  lead. 
Whenever  the  actuator  motor  operates, 
an  electrical  arc  may  occur  between  a 
capacitor  and  metal  components  or 
structure.  In  the  incident  discussed 
previously,  the  detached  capacitor 
caused  damage  to  the  lower  aileron 
cable  due  to  electrical  arcing  between 
the  capacitor  and  the  aileron  cable. 
Failure  of  an  aileron  control  cable,  if  not 
corrected,  could  result  in  reduced 
aileron  roll  control  authority. 

Fokker  has  issued  Service  Bulletin 
F27/27-135,  dated  June  1. 1992,  which 
describes  procedures  for  an  inspection 
of  the  noise  filter  capacitors  mounted  on 
the  rotary  flap  actuator  to  detect 
damage,  and  to  determine  the 
manufacturer  and  part  number  of  the 
capacitors;  and,  if  necessary,  the 
replacement  of  discrepant  capacitors 
with  certain  other  capacitors  whose  in- 
service  history  has  proven  that  they  are 
unlikely  to  fail  and  become  detached 
from  the  capacitor  brackets.  (The  Fokker 
service  bulletin  references  Lucas 
Aerospace  Service  Bulletin  D7-9-27- 
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01.  dated  May  IS.  1992,  hx  additional 
information.)  The  RLD  classified  the 
Fokkar  service  bulletin  as  mandatory 
•nd  issued  Netherlands  Airworthiness 
Directive  BLA  No.  92-076,  dated  July 
10, 1992,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  The  Netherlands. 

This  airplane  model  is  manufactured 
in  The  Netherlands  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  $  21.29  of 
the  Federal  Aviation  Regulations  and 
the  applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  RLD  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  RLD, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
an  inspection  of  the  noise  filter 
capacitors  mounted  on  the  rotary  flap 
actuator  to  detect  damage  and  to 
determine  the  manufacturer  and  part 
number  of  the  capacitor.  If  a  damaged 
capacitor  is  detected  or  if  a  certain 
discrepant  capacitor  is  installed, 
operators  would  be  required  to  replace 
the  capacitor  with  specific  capacitors 
whose  in-service  history  has  proven  that 
they  are  unlikely  to  fail  and  become 
detached  from  the  capacitor  brackets. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

The  FAA  estimates  that  25  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $55  per 
work  hour.  Based  on  these  figures,  the 
total  cost  Impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $1,375, 
or  $55  per  airplane.  This  total  cost 
figure  assimies  that  no  operator  has  yet 
accomplished  the  proposed 
requirements  of  this  AD  action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effiacts 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 


For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADDRESSES." 

List  of  Sub)ecU  in  14  CFK  Fail  39 

Air  transportation,  Aircrafi,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administratiuii  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  13S4(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

{39.13    [Amendwq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fokker  Docket  92-NM-196-AD. 

Applicability:  All  Model  F27  series 
airplanes;  excludiog  Model  F27  Mark  050 
series  airplanes:  certiQcated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  pre%'ent  failure 
of  an  aileron  control  cable  and  subsequent 
reduced  aileron  roll  control  authority, 
accomplish  the  following: 

(a)  Within  500  hours  time-in-servica  or  2 
months  after  the  effective  date  of  this  AO. 
whichever  occurs  first,  inspect  the  noise 
filter  capacitors  mounted  on  the  rotary  flap 
actuator  to  detect  damage  and  to  determine 
the  manufacturer  and  part  niunber.  in 
accordance  with  Fokker  Service  Bulletin 
F27/27-135,  dated  June  1. 1992. 

(1)  If  no  damaged  capacitor  is  found,  and 
if  no  capacitor  manufoctured  by  ]ohn  B.  Fast 
Company  and  having  part  number  A-16446 
is  installed,  no  fiirtiier  action  is  requiiBd  by 
this  AD. 

(2)  If  any  damaged  capacitor  is  found,  or 

if  any  capacitor  manufactured  by  John  E.  Fast 
Company  and  having  part  number  A-16446 
is  found,  prior  to  further  flight,  replace  that 
capacitor  with  either  a  capacitor 
manufactured  by  P.R.  Mai  lory  Company  and 
having  part  number  CA275X,  or  a  capacitor 


manubctuied  by  Potter  Company  and  having 
part  number  1136-5004,  in  accordance  with 
the  service  bulletin. 

(b)  Ao  alternative  method  of  compliance  or 
ad)ustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requeststhrough  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch. 

Note:  Inlonnatioo  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  tliis  AD,  if  any,  may  be 
ol>tained  from  the  Standardization  Branch. 

(c)  Special  flight  pennits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
lequlrements  of  this  AD  can  be 
accomplished. 

Issued  in  Ronton.  Washington,  on  January 
22. 1993. 

Oanell  M.  Pederson, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Servitx. 
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14  CFR  Part  39 

[Dodwt  No.  S1-CE-49-^AD] 

AirworthineM  Diractives;  de  Havllland 
DHC-€  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

action:  Notice  of  proposed  rulemaking 

(NPRM). 

StJMMARY:  This  document  proposes  to 
supersede  Airworthiness  Directive  (AD) 
73-19-06,  which  currently  requires 
repetitively  inspecting  the  overhead 
console  control  quadrants  for  cracks  on 
certain  de  Havilland  DHC-6  series 
airplanes,  and  replacing  any  cracked 
part.  The  Federal  Aviation 
Administration's  policy  on  aging 
commuter-class  aircraft  is  to  eliminate, 
or  in  certain  instances,  reduce  certain 
repetitive  short-interval  inspections 
when  improved  parts  or  modifications 
are  available.  The  proposed  action 
would  require  modifying  the  overhead 
console  control  quadrants  as 
terminating  action  for  the  repetitive 
inspections  that  are  currently  required 
by  AD  73-19-06.  The  actions  specified 
in  the  proposed  AD  are  intended  to 
prevent  failure  of  the  overhead  control 
console,  which  could  result  in  loss  of 
control  of  the  airplane. 
DATES:  Comments  must  be  received  on 
or  before  April  16. 1993. 
ADDRESSES:  Submit  comments  on  the 
proposal  in  triplicate  to  the  Federal 
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Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
gi-CE-4»-AD.  room  1558,  601  £.  12th 
Street.  Kansas  City,  Missouri  64106. 
Comments  may  be  inspected  at  this 
location  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  holidays 
excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  de 
Havilland.  Inc.,  123  Garratt  Boulevard, 
Downsview,  Ontario,  Canada,  M3K 1Y5. 
This  infonnation  also  may  be  examined 
at  the  Rules  Docket  at  the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  )on 
Hjelm,  Aerospace  Engineer,  FAA,  New 
York  Aircraft  Certification  Office,  181 
South  Franklin  Avenue,  room  202. 
Valley  Stream.  New  York  11581: 
Telephone  (516)  791-6220. 

Sl»>Pl.eiyiENTARY  MFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  sUcfa 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contar^  in  this  notice  may 
be  changed  in  lig^  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  enetgy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket, 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  91-CE-49-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  91-CB-49-AD,  room 


1558.  601  E.  12th  Street.  Kansas  Qty, 
Missouri  64106. 

DiacussuM 

The  FAA  has  determined  that  reliance 
on  critical  repetitive  inspections  on 
aging  commuter-class  airplanes  carries 
an  unnecessary  safety  risk  when  a 
design  change  exists  that  could 
eliminate  or,  in  ontain  instances, 
reduce  the  number  of  repetitions  of 
those  critical  insp>ections.  In 
determining  what  inspections  are 
critical,  the  FAA  considers  (1)  the  safety 
consequences  of  the  airplane  if  the 
known  problem  is  not  detected  by  the 
inspection;  (2)  the  rehability  of  the 
inspection  such  as  the  probability  of  not 
detecting  the  known  problem;  (3) 
whether  the  in^[>ection  area  is  difficult 
to  access;  and  (4)  the  possibility  of  an 
adjacent  structure  being  damaged  as  a 
result  of  the  problem. 

These  factors  have  led  the  FAA  to 
establish  an  aging  commuter-class 
aircraft  policy  that  requires 
incorporating  a  known  design  change 
when  it  could  replace  or,  in  certain 
instances,  reduce  the  number  of 
repetitions  of  a  critical  inspection.  With 
this  policy  in  mind,  the  FAA  recently 
conducted  a  review  of  existing  ADs  that 
apply  to  de  Havilland  DHC-6  series 
airplanes.  Assisting  the  FAA  in  this 
review  were  (1)  Transport  Canada, 
which  is  the  airworthiness  authority  for 
Canada;  (2)  de  Havilland,  Inc.;  (3)  the 
Regional  Airlines  Association  (RAA); 
and  (4)  several  U.S.  and  foreign 
operators  of  the  affected  airplanes. 

From  this  review,  the  FAA  has 
identified  AD  73-l»-06,  Amendment 
39-1800,  as  one  that  should  be 
superseded  with  a  new  AD  that  would 
require  a  modification  that  could 
eliminate  the  need  for  short-interval  and 
critical  repetitive  inspections.  AD  73- 
19-06  currently  requires  repetitively 
inspecting  the  overhead  control 
quadrants  for  cracks  on  certain  de 
Havilland  DHC-6  series  airplanes,  and 
replacing  any  cracked  part  in 
accordance  with  de  Havilland  Service 
BuUeUn  (SB)  No.  6/298,  dated  April  18, 
1973. 

De  Havilland  has  revised  SB  No.  6/ 
298,  which  now  consists  of  the 
following  pages: 


Pages 

Revision 

Dats 

3.4.  5.  and  6 

land  2 

7  and  8 

A 

B _ 

0 

Nov.  30.  1973. 
Nov.  30,  1973. 
May  2,  1975. 

This  service  bulletin  revision 
specifies  procedures  for  inspecting  and 
installing  improved  overhead  control 
quadrants  on  certain  de  Havilland  DHC- 
6  series  airplanes.  This  installation  is 


reSaned  to  as  Modification  No.  6/1467. 
As  a  result  of  the  previously  discussed 
AD  review,  Transport  Canada  considers 
Modification  6/1467  as  mandatory  and 
has  issued  Transport  Canada  AD  CF- 
73-06R1  in  mdet  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  Canada. 

This  airplane  modd  is  manuEKtuied 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  $  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement.  Transport  Canada  has  kept 
the  FAA  informed  of  the  situation 
described  above. 

Based  on  its  aging  commuter-class 
aircraft  policy  and  after  reviewing  all 
available  information  including  that 
received  from  Transport  Canada,  the 
FAA  has  determined  that  AD  action 
should  be  taken  to  eUminate  the  short- 
interval  and  critical  inspections 
required  by  AD  73-19-06  and  to 
prevent  failure  of  the  overhead  control 
console,  which  could  result  in  loss  of 
control  of  the  airplane. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  de  Havilland  DHC-6 
series  airplanes  of  the  same  type  design, 
the  proposed  AD  would  supersede  AD 
73-19-06  with  a  new  AD  that  would  (1) 
retain  the  repetitive  inspections  of  the 
overhead  control  quadrants  required  by 
the  current  AD  and  replacement  of  any 
cracked  part;  and  (2)  require  installing 
new  improved  overhead  control 
qxiadrants  as  terminating  action  lot  the 
repetitive  inspections.  The  actions 
would  be  required  to  be  accompUshed 
in  accordance  with  de  Havilland  SB  6/ 
298. 

The  FAA  estimates  that  144  airplanes 
in  the  U.S.  registry  would  be  afiected  by 
the  proposed  AD,  that  it  would  take 
approximately  30  workhours  per 
airplane  to  accomplish  the  proposed 
action,  and  that  the'  average  labor  rate  is 
approximately  $55  an  hour.  Parts  cost 
approximately  $500  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $309,600. 

The  intent  of  the  FAA's  aging 
commuter  airplane  program  is  to  ensiue 
safe  operation  of  commuter-class 
airplanes  that  are  in  commercial  service 
without  adversely  impacting  private 
operators.  Of  the  approximately  144 
airplanes  in  the  U.S.  registry  that  would 
be  afiiected  by  the  proposed  AD,  the 
FAA  has  determined  that  approximately 
50  percent  are  operated  in  scheduled 
passenger  service  by  14  different 
operators.  A  significant  number  of  the 
remaining  50  percent  are  operated  in 
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other  fomu  of  air  transportation  such  as 
air  cargo  and  air  taxi. 

The  proposed  AD  allows  2.400  hours 
time-in-service  (TIS)  before  mandatcuy 
accomplishment  of  the  design 
modification.  The  average  utilization  of 
the  fleet  for  those  airplanes  in 
commercial  commuter  service  is 
approximately  25  to  50  hours  TIS  per 
week.  Based  on  these  figures,  operators 
of  commuter-class  airplanes  involved  in 
commercial  operation  would  have  to 
accomplish  the  proposed  modification 
within  12  to  24  calendar  months  after 
the  proposed  AD  would  become 
effective.  For  private  owners,  who 
typically  operate  between  100  to  200 
hours  TIS  per  year,  this  would  allow  12 
to  24  calendar  years  before  the  proposed 
modification  would  be  mandatory. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES". 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423: 49  U.S.C  106(g):  and  14  CFR 
11.89. 


139.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  AD  73-19-06.  Amendment 
39-1800.  and  adding  the  following  new 
AD: 

de  HaviUand:  Docket  Na  91-CE-49-A0. 
Supers«des  AD  73-19-06.  Amendment 
39-1800. 

Applicability:  Models  DHC-6-1,  DHC-&- 
100.  DHC-6-200,  and  DHG-6-300  airplanes 
(serial  numbers  1  through  420),  certificated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  prevent  foilure  of  the  overhead  control 
console,  which  could  result  in  loss  of  control 
of  the  airplane,  accranplish  the  following: 

(a)  Within  the  next  25  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD,  unless  already  accomplished  within  the 
last  175  hours  TIS,  visually  inspect  the 
overhead  console  control  quadrants  for 
cracks  in  accordance  with  the 
AOCOMPUSHMENT  INSTRUCHONS 
section  of  de  HaviUand  Service  Bulletin  (SB) 
6/298,  which  consists  of  the  following: 


Pages 

Revision 

Dale 

3,  4,  5.  and  6 

1  and  2 

7  and  8 „ 

A  ....„ 

B 

C 

Nov.  30.  1973. 
Nov.  30,  1973. 
May  2,  1975. 

(1)  If  cracks  are  found  that  meet  or  exceed 
the  requirements  specified  in  ()aragraph  3.1 
of  the  ACCOMPUSHMENT  INSTRUCTIONS 
section  of  de  HaviUand  SB  No.  6/298,  prior 
to  further  flight,  replace  the  overhead  control 
console  qua^nts,  part  number  (P/N)  C6- 
CE-1010.  with  P/N  C6CE1 421-27  in 
accordance  with  the  ACCOMPLISHMENT 
INSTRUCTIONS  section  of  de  HaviUand  SB 
No.  6/298. 

(2)  If  cracks  are  found  that  meet  or  exceed 
the  requirements  specified  in  paragraph  3.2 
of  the  ACCOMPUSHMENT  INSTRUCTIONS 
section  of  de  HaviUand  SB  No.  6/298,  within 
the  next  200  hours  TIS,  replace  the  overhead 
control  console  quadrants,  P/N  C6-CE-1010, 
with  P/N  C6CE1421-27  in  accordance  with 
the  ACCOMPUSHMENT  INSTRUCTIONS 
section  of  de  HaviUand  SB  No.  6/298. 

(3)  If  cracks  are  found  that  are  less  than 
that  specified  in  paragraph  3.2  of  the 
ACCOMPUSHMENT  INSTRUCHONS 
section  of  de  HaviUand  SB  No.  6/298, 
reinspect  at  intervals  not  to  exceed  100  hours 
TIS  until  the  modification  specified  in 
paragraph  (b)  of  this  AD  is  accomplished. 

(4)  If  no  cracks  are  found,  reinspect  at 
intervals  not  to  exceed  200  hours  TIS  until 
the  modification  specified  in  paragraph  (b)  of 
this  AD  is  accomplished. 

(b)  Within  the  next  2,400  hours  TIS  after 
the  effective  date  of  this  AD,  unless  already 
accomplished  as  specified  in  paragraph  (a)(1) 
or  (a)(2)  of  this  AD,  replace  the  overhead 
control  console  quadrants,  P/N  C6-CE-1010, 
with  P/N  C6CE1421-27  in  accordance  with 
the  ACCOMPUSHMENT  INSTRUCTIONS 
section  of  de  HaviUand  SB  No.  6/298. 

(c)  The  installation  of  new  (r**  aead 
control  console  quadrants  (Ml  jAcation  No. 
6/1467)  as  specified  in  paragraphs  (a)(1), 
(a)(2).  and  (b)  of  this  AD  is  considered 


tenninating  action  for  the  repetitive 
inspection  requirement  of  this  AD. 

(d)  Special  flight  permits  may  be  issued  in 
accOTdanca  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  l>e 
accomplished. 

(e)  An  alternative  method  of  compUanca  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  New  York  Aircraft 
Certification  Office,  181  Franldin  Avenue, 
Room  202.  VaUey  Stream,  New  York  11581. 
The  request  shaU  be  forwarded  through  an 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
New  York  Aircraft  Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  Aircraft 
Certification  Office. 

(f)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  docvunents  referred 
to  herein  upon  request  to  de  HaviUand,  Inc., 
123  Garratt  Boulevard,  Downsview,  Ontario 
Canada,  M3K  lYS;  or  may  examine  these 
documents  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

(g)  This  amendment  supersedes  AD  73-19- 
06,  Amendment  39-1800. 

Issued  in  Kansas  Qty,  Missouri,  on  January 
21, 1993. 

Bairy  D.  Clements, 

Manager,  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 
|FR  Doc.  93-2145  Filed  2-1-93;  8:45  am) 
BNJJNa  CODE  4eio-i»-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  1, 3, 10  and  145 

Registration  of  Roor  Traders; 
Maridatory  Ethics  Training  for 
Registrants;  Suspension  of 
Registrants  Charged  With  Felonies 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Proposed  rules. 

SUMMARY:  The  Futures  Trading  Practices 
Act  of  1992  (1992  Act),  amended  the 
Commodity  Exchange  Act  (CEAct  or 
Act)  in  several  respects,  including 
imposition  of  a  requirement  for 
registration  of  floor  traders  (FTs)  for  the 
first  time.  The  Commission  is  proposing 
amendments  to  its  registration  rules  to 
implement  this  requirement.  These 
rules  include  a  rule  that  would  provide 
temporary  "no-action"  relief  so  that 
existing  FTs  who  meet  the  criteria  for 
registration  can  be  registered  without 
unnecessarily  disrupting  their  ongoing 
business.  However,  any  person  seeking 
to  act  as  an  FT  who  is  not  granted 
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trading  privileges  by  a  contract  maricet 
until  after  the  effective  date  of  final 
rules  would  be  treated  like  any  other 
applicant  for  registration  and  would 
have  to  be  granted  registration  or  a 
temporary  license  (TL)  before 
commencing  such  activity.  The 
Commission  is  also  proposing  to  permit 
TLs  for  floor  brokers  (FBs)  to  act  as  FTs 
and  to  adopt  several  technical  changes 
to  its  rejgistration  rules. 

Another  provision  of  the  1992  Act 
requires  ethics  training  for  registrants. 
The  1992  Act  provides  that  such 
training  shall  be  conducted  within  six 
months  of  registration  for  a  new 
registrant  and  otherwise  periodically. 
The  Commission  is  proposing  that 
periodic  training  be  conducted  every 
three  years. 

The  Commission  is  also  proposing  a 
new  rule  to  implement  authority 
granted  in  the  1992  Act  that  permits  the 
suspiension  or  modification  of  the 
registration  of  a  registrant  charged  with 
a  felcHiy. 

DATES:  Comments  must  be  received  by 
March  4, 1993. 

ADOAESSES:  Comments  should  be  sent  to 
the  Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington,  DC  20581  and 
should  refer  to  "Registration  of  Floor 
Traders — Mandatory  Ethics  Training  for 
Registrants — Suspension  of  Registrants 
Charged  with  Felonies." 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  B.  Patent,  Associate  Chief 
Counsel,  Division  of  Trading  and 
Markets,  at  the  above  address. 
Telephone  (202)  254-8955. 

SUPPLEMENTARY  INFORMATION: 

I.  Registration  of  Floor  Traders 

A.  Introduction 

Historically,  the  CEAct  required 
registration  of  FBs  but  not  of  FTs.  In 
passing  the  1992  Act,  however,  it  was 
noted  that  "[t]he  central  goal  of 
requiring  registration  of  floor  traders  is 
to  assure  that  these  individuals  are 
subject  to  the  same  background  fitness 
checks  as  other  Commission  registrants 
and  to  allow  the  Commission  to  act  with 
respect  to  the  person's  registration  in 
appropriate  cases." '  Accordingly,  the 
Commission  is  proposing  to  incorporate 
FTs  within  the  existing  framework  of 
registration  rules  appUcable  to  other 
categories  of  registrant. 

The  1992  Act,  which  was  enacted  on 
October  28, 1992,  amended  the  CEAct  in 
several  respects.  Section  207  of  the  1992 
Act  amended  section  4e  of  the  CEAct  (7 
U.S.C.  6e  (1988))  to  require  registration 


<  HSL  Rep.  No.  97S.  102d  Cong..  2d  Sess.  S9 
(1992). 


of  FTs  and  that  the  Commission  issue 
rules  necessary  to  implement  that 
requirement  no  later  than  180  days  after 
the  date  of  enactment  of  the  1992  Act 
(which  will  be  April  26. 1993).  An  FT 
is  defined  as  "any  person  who,  in  or 
surrounding  any  pit,  ring,  post,  or  other 
place  provided  by  a  contract  market  for 
the  meeting  of  persons  similarly 
engaged,  purchases  or  sells  solely  for 
such  person's  own  accoimt.  any 
commodity  for  future  deUvery  on  or 
subject  to  the  rules  of  any  contract 
market."  The  definition  of  FB  is  similar 
except  that  an  FB  purchases  or  sells  for 
any  other  person  rather  than  solely  for 
his  own  account.  See  section  404(a)  of 
the  1992  Act,  to  be  codified  at  section 
la  (9)  and  (8)  of  the  CEAct,  respectively 
(7  U.S.C.  2).  The  Commission's 
definitions  of  FB  and  FT  parallel  these 
statutory  definitions,  and  in  addition 
include  any  person  required  to  register 
as  an  FB  or  FT  under  the  Act  by  virtue 
of  part  33  of  the  Commission's  rules, 
which  would  cover  an  FB  or  FT  who 
handles  only  domestic  exchange-traded 
commodity  option  transactions.  See  17 
CFR  1.3(n)  (1992)  (definition  of  FB)  and 
proposed  amendment  to  17  CFR  1.3(x) 
set  forth  below  (definition  of  FT).  The 
definition  of  FT  would  include  any 
person  who  executes  or  is  authorized  to 
execute  futures  or  commodity  option 
transactions  on  an  exchange  floor  or 
trading  system,  without  regard  to 
whether  such  person  owns  an  exchange 
membership  or  the  limited  nature  of 
such  person's  trading  privileges.  Thus,  a 
person  who  trades  solely  for  his  own 
account  via  computer  terminal  through 
the  Chicago  Mercantile  Exchange/ 
Chicago  Board  of  Trade  GLOBEX 
system,  through  the  New  York 
Mercantile  Exchange  ACCESS  program 
or  any  other  electronic  trading 
mechanism  of  a  contract  market  would 
be  required  to  register  as  an  FT  under 
section  4e  of  the  CEAct.  Similarly, 
lessees  or  holders  of  membership  rights 
which  cany  floor  trading  privileges 
would  be  required  to  register  as  FTs. 

However,  the  Commission  specifically 
requests  comment  as  to  whether  persons 
who  hold  trading  privileges  but  do  not 
exercise  such  privileges  should  be 
required  to  register  as  FTs  and,  if  not, 
what  mechanisms  are  currently  in  place 
or  can  be  established  at  contract  markets 
to  prevent  such  persons  fit)m  trading  for 
their  own  account  on  a  contract  market 
floor  or  through  a  contract  market 
electronic  system  without  registration  as 
an  FT.  For  example,  some  persons  may 
have  leased  their  seats  to  others  or  may 
be  holding  the  seat  for  investment 
purposes  only.  Separately,  the 
Commission  recognizes  that  there  may 


be  persons  who  are  listed  as  principals 
of  mtures  commission  merchants,  for 
example,  and  who  have  a  contract 
market  membership  Usted  in  their  own 
name  which  they  have  assigned  to  the 
firm.  Where  such  persons  do  not  trade 
for  their  own  account  on  the  floor  of  or 
through  an  electronic  system  operated 
by  a  contract  market,  such  persons 
would  not  be  required  to  register  as  FTs. 
However,  there  may  be  other  persons 
who  hold  contract  market  trading 
privileges  but  have  chosen  not  to 
exercise  such  privileges  and  are  not 
registered  or  listed  as  principals  of  a 
registrant.  The  Commission  requests 
comment  as  to  the  appropriate  treatment 
of  such  persons  with  respect  to 
application  of  registration  requirements. 

B.  Temporary  No- Action  Positions 

The  Commission  recognizes  that  there 
are  numerous  persons  currently 
operating  as  FTs.'  These  FTs  will  be 
required  tu  register  under  the  Act  since 
there  is  no  provision  in  the  1992  Act 
that  provides  a  basis  for 
"grandfathering"  the  status  of  such 
individuals  such  that  they  may  continue 
to  act  as  FTs  without  satisfying  the 
requirements  for  registration.  The 
Commission  has  endeavored  to  develop 
transitional  registration  procedures  to 
apply  to  persons  currently  holding  FT 
status  that  recognize  these  persons' 
interests  in  continuing  to  conduct 
business  while  fulfilling  the 
Congressional  mandate  to  integrate  FTs 
into  the  registration  framework  of  the 
CEAct  applicable  to  all  other  registrant 
categories.  The  Commission  therefore 
has  determined  that  it  would  be 
appropriate  to  adopt  temporary  "no- 
action"  positions  that  would  permit, 
subject  to  the  procedures  set  forth 
herein  and  subject  to  adverse  actions 
being  taken  by  the  Commission  under 
its  part  3  rules,  existing  FTs  to  remain 
in  business  while  their  registration 
applications  are  processed  by  the 
National  Futures  Association  (NFA). 

Proposed  Rule  1.62-T  would  provide 
for  two  temporary  "no-action" 
positions.  The  first  no-action  position 
would  be  applicable  to  those  FTs  whose 
trading  privileges  were  granted  on  or 
before  February  2, 1993  and  the  second 
no-action  position  would  be  applicable 
to  those  FTs  whose  privileges  are 
granted  after  that  date  but  on  or  before 
the  effective  date  of  final  rules,  which 
is  intended  to  be  April  26, 1993.'  FTs 


'Commission  staff  estimates  that  approximately 
4,000  persons  who  are  not  oUierwise  registered 
ctirrently  have  floor  trading  privileges  on  contract 
market*. 

'This  date  is  ISO  days  from  the  date  of  enactment 
of  the  1992  Act 
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whose  trading  privileges  are  granted 
alter  that  date  would  be  required  to 
comply  with  the  normal  application 
procedures  set  forth  in  amendments  to 
Commission  Rule  3.11. 

1.  First  No-Action  Position 

The  first  no-action  position,  set  forth 
in  paragraph  (a)  of  proposed  Rule  1.62- 
T,  would  permit  an  FT  who  was  granted 
contract  market  trading  privileges  on  or 
before  Febriiary  2, 1993  and  wbpse 
trading  privileges  remain  in  effect  as  of 
April  26, 1993  to  remain  in  business 
pending  a  final  determination  of  his 
fitness  for  registration,  unless  an 
Administrative  Law  Judge  (ALJ)  issues 
an  interim  order  suspending  the  no- 
action  position  as  to  the  FT  in 
accordance  with  paragraph  (c)  of  Rule 
1.62-T.* 

In  order  for  FTs  to  qualify  for  relief 
under  proposed  Rule  1.62-T(a),  each 
contract  market  must  submit  to  NFA  by 
April  26, 1993  a  Ust  of  FTs  who  were 
granted  trading  privileges  on  that 
contract  market  on  or  before  February  2, 
1993  whose  trading  privileges  continue 
in  effect,  and  who  are  not  then 
registered  as  FBs."  The  Commission 
recommends  that  contract  markets  start 
preparing  their  lists  immediately  since 
the  time  between  adoption  of  final  rules 
and  their  effective  date  is  expected  to  be 
brief.  Such  lists  must  include  the  name, 
date  of  birth  and  social  security  number 
of  the  FTs.  as  well  as  any  information 
known  by  the  contract  market  regarding 
such  FTs  relative  to  matters  which  are 
set  forth  as  statutory  disqualifications  in 
section  8a(2)  of  the  CEAct,"  and  must  be 
signed  by  the  chief  operating  officer  of 
the  contract  market  as  specified  in  the 
rule. 

For  an  FT  that  is  otherwise  eligible  for 
relief  but  is  statutorily  disqualified  by 
section  8a(2).  the  FTs  contract  market 
must  file  a  supplemental  statement 
signed  by  the  chief  operating  officer  of 


*  The  procadiiTv  in  propoMd  Rule  1.62-Tlc)  U 
modeled  on  Commission  Rule  3.5S,  which  pennits 
registration  of  a  section  8a(2)  disqualified  registrant 
to  be  suspended  by  pendente  lite  order  upon  notice 
and  hearing.  See  also  section  227  of  the  1992  Act 
and  proposed  Rule  3.56  set  forth  below  which 
would  provide  that  the  registration  of  any  person 
charged  with  certain  violations  of  the  Act  or  other 
federal  or  stale  laws  may  be  suspended  upon  notice 
and  hearing. 

*  A  registered  FB  need  not  also  register  a*  an  FT 
in  order  to  engage  in  activity  as  an  FT.  However, 
an  FT  registered  in  some  other  capacity  such  as 
commodity  trading  advisor  must,  as  of  April  26, 
1993.  file  a  Form  S-R  to  indicate  that  he  also  wishes 
to  be  registered  as  an  FT.  See  proposed  amendment 
lo  Commission  Rule  3.4(a)  infra. 

*  Such  disqualifications  include,  among  other 
things,  a  prior  revocation  or  denial  of  registration, 
and  felony  convictions  within  the  preceding  ten 
years,  and  injunctions,  relating  lo  hitures  or 
securities  activity,  embezzlement,  theft,  extortion  or 
fraud. 


the  contract  market  stating  that  in  light 
of  the  Congressional  mandate  requiring 
registration  of  FTs  imder  the  Act.  the 
contract  market  understands  its 
responsibility  to  take  affirmative  action 
to  conduct  appropriate  surveillance  of 
such  FT.'  If  no  supplemental  statement 
is  filed  with  regard  to  such  a  statutorily 
disqualified  FT,  the  FT  must  cease 
exercising  FT  privileges  as  of  April  26. 
1993  {wnding  the  determination  of  his 
application  for  registration  under 
proposed  Rule  1.62-T.  A  single 
statement  can  be  filed  on  behalf  of  all 
such  potentially  disqualified  FTs  who 
the  contract  market  believes  should  be 
permitted  to  retain  trading  privileges 
during  the  registration  process.  The 
Commission  believes  that  requiring 
such  a  supplemental  statement  to 
qualify  for  no-action  relief  is 
appropriate  because  Congress 
recognized,  in  enacting  the  FT 
registration  requirement,  that  FTs  may 
collude  with  FBs  to  violate  the  Act  or 
Commission  regulations  and  therefore 
should  be  subject  to  the  same  fitness 
checks  and  regiilatory  sanctions  as  FBs 
and  others  who  deal  directly  with  the 
public* 

The  purpose  of  the  contract  market 
list  for  the  first  no-action  position  is  to 
allow  NFA  to  identify  the  persons  who 
were  acting  as  FTs  on  the  relevant  cut 
off  date  to  facilitate  monitoring  fiUng  of 
registration  applications,  and  to  assist 
the  Commission  in  its  registration 
determination.  The  lists  should  Include 
all  FTs  at  the  contract  market,  even  if 
the  FT  also  is  an  FT  at  another  contract 
market.  This  procedure  is  intended  to 
assure  that  all  eligible  FTs  can  take 
advantage  of  the  relief  proposed  under 
Rule  1.62-T{a)  and  avoid  confusion  as 
to  which  contract  market  should  be 
responsible  for  listing  the  FT. 

The  information  to  oe  included  on  the 
contract  market  list  regarding  section 
8a(2)  statutory  disqualifications  is 
similar  to  the  information  which 
contract  maricets  are  currently  required 
to  submit  regarding  FBs  under  Rule 


'  See.  generally  Rule  1.51  which  provides,  inter 
alia,  that  each  contract  market  must  use  due 
diligence  in  maintaining  a  continuing  affirmative 
action  program  to  secure  compliance  with  specified 
provisions  of  the  Act  as  well  as  all  of  the  contract 
market's  bylaws,  rules,  regulations  and  resolutions 
which  such  contract  market  is  required  by  the  Act 
to  enforce.  The  affirmative  action  program  required 
by  Rule  1.51  includes,  among  other  things, 
surveillance  of  trading  praci  ices  on  the  floor  of  such 
contract  market,  examination  of  books  and  records 
kept  by  contract  market  members,  investigation  of 
customer  complaints,  investigation  of  alleged  or 
apparent  rule  violations,  and  "Isjuch  other 
surveillance,  record  examination  and  investigation 
as  is  necessary  to  enforce  such  bylaws,  rules 
regulations  and  resolutions." 

*S.  Rep.  No.  191,  lOltt  Cong..  Isl  Se**.  47-48 
(1989). 


I.e2(b).  By  requiring  this  infonnatiaD  on 
the  FT  list,  the  Comuoission  hopes  to  be 
able  to  expedite  determinations  as  to 
registration  fitness  of  FTs  %vith  such 
statutory  disqualificaticms.  FTs  could 
also  assist  in  expediting  the 
determination  as  to  their  registration 
fitness  by  filing  a  Form  &-R  as  soon  as 
possible,  and  by  including  therein  full 
explanations  as  to  any  "yes"  answers  to 
the  questions  pertaining  to  statutory 
disqualifications.  See  Commission  Rule 
3.60(b)(2)(ii),  57  FR  23136, 23152-53 
Oune  2, 1992). 

If  a  contract  market  submits  its  FT  list 
and  supplemental  statement  as  to  any 
section  8a(2)  disqualified  FTs  to  NFA  bi 
a  timely  manner,  i.e.,  by  April  26. 1993, 
the  Commission  will  not  commence  an 
enforcement  proceeding  against  an  FT 
on  that  list  bued  solely  upon  the  FTs 
failure  to  register  under  section  4f  of  the 
Act  and  Commission  Rule  3.11,  nor  will 
the  Commission  commence  an 
'  enforcement  proceeding  against  the 
contract  market  tmder  Commission  Rule 
1.62  based  solely  upon  its  failure  to  bar 
the  FT  from  operating  as  such.^  Contract 
markets  that  have  granted  trading 
privileges  to  section  8a(2)  disqualified 
FTs  must  file  the  supplemental 
statement  referred  to  above;  otherwise, 
such  FTs  %vill  be  ineUgible  for  the  relief 
provided  under  proposed  Rule  1.62- 
Tta)  and  therefore  barred  fittm 
exercising  their  FT  privileges  as  of  April 
26, 1993  unless  or  until  they  are  notified 
that  their  applications  for  registration 
have  been  granted. 

The  second  step  in  the  pnxess  would 
require  an  FT  whose  name  appears  on 
a  contract  market  list  referred  to  above 
to  submit  an  application  for  registration 
as  an  FT  (or  as  an  FB)  to  NFA  in 
accordance  with  Commission  Rule  3.11 
no  later  than  30  days  after  the  effective 
date  of  final  rules.  If  the  no-action 
position  is  not  perfected  by  filing  an 
application  by  May  26, 1993  the  no- 
action  as  to  such  person  would  expire. 
FTs  are  encouraged  to  make  the 
required  submissions  as  soon  as 

t>ossible  and  should  not  wait  imtil  the 
ast  day  to  file.  The  earlier  a  completed 
registration  application  is  submitted  the 
earlier  the  person's  registration  status 
can  be  resolved.  Rule  3.11  will  require 
the  FT  to  submit  a  Form  8-R  and  a 
fingerprint  card  to  NFA.  If  those 
submissions  are  made  on  a  timely  basis, 
i.e.,  by  May  26. 1993,  the  no-action 
positions  with  respect  to  the  FT  and  the 
contract  market  would  be  extended 


*As  disciused  more  hilly  below,  the  Commissioo 
is  proposing  lo  amend  Rule  1.62  to  provide 
generally  that  contract  markets  must  enforce  rule* 
to  prevent  persons  from  acting  as  an  FB  or  FT  on 
their  markets  unless  registered  or  temporarily 
licensed  as  such. 
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until  the  FT  is  granted  or  denied 
registration  under  the  Act,  unless,  as 
noted  above,  an  AL)  issues  an  interim 
order  under  Rule  1.62-T(c)  suspending 
the  nonaction  status  of  the  FT. 
Determinations  as  to  whether  to  initiate 
a  proceeding  under  proposed  Rule  1.62- 
T(c)  would  be  made  within  the 
Commission's  discretion  on  a  case-by- 
case  basis.  If  an  FT  does  not  make  the 
required  submissions  within  the  time 
allowed,  the  no-action  position  will 
terminate  as  to  that  FT  and  the  contract 
market  will  be  notified  by  the 
Commission  that  such  person  cannot  act 
as  an  FT. 

FTs  who  would  be  eligible  for  relief 
under  proposed  Rule  1.62-T(a)  should 
pay  particular  attention  to  the 
disciplinary  history  questions  on  Form 
8-R***  The  Commission  notes  that  false 
statements  on  the  Form  8-R  are  a 
separate  ground  for  denying 
registration  '*  and  that  a  "yes"  answer  to 
a  disciplinary  history  question  may  not 
necessarily  result  in  denial  of 
registration  depending  upon  the  nature 
and  circumstances  of  the  particular 
matter  involved.  For  example,  the 
Commission  may  exercise  discretion  so 
that  settlements  of  previous 
Commission  enforcement  actions  which 
permitted  persons  to  continue  trading 
for  their  own  account  would  not  be  the 
sole  basis  for  denial  of  FT  registration. 
The  Commission  may  delegate  authority 
to  its  staff  to  permit  registration  in  such 
circumstances. 

The  no-action  position  as  to  the  FT 
will  continue  unless  and  until  the  FT 
fails  to  file  a  Form  8-R  by  the  date 
required  or  an  ALJ  issues  an  interim 
order  under  proposed  Rule  1.62-T(c) 
suspending  the  no-action  status  of  the 
FT.  If  a  Rule  3.60  registration 
proceeding  were  initiated  without  the 
accompanying  suspension  of  no-action 
status,  denial  of  registration  would  not 
become  final  and  the  person  could 
continue  acting  as  an  FT  until  the  FT 


'"The  disciplinary  history  questions  generally 
correspond  lo  the  grounds  for  statutory 
disqualification  set  forth  in  section  8a(2)  and  Sa(3) 
of  the  CEAct.  They  require  disclosure  of.  among 
other  things,  a  prior  revocation  or  denial  of 
registration,  injunctions  relating  to  futures  or 
securities  activity,  felony  convictions,  certain 
misdemeanor  convictions  (such  as  those  involving 
the  commodities  or  securities  laws,  theft  or  fraud), 
a  plea  of  nolo  contendere  lo  criminal  charges  of 
felonious  conduct,  self-regulatory  organization 
disciplinary  actions,  and  pending  charges.  A  "yes" 
answer  lo  a  disciplinary  history  question  may 
require  furnishing  of  supplemental  documents. 

"Sections  8a(Z)(C)  and  BaOMG)  of  the  CEAct.  7 
U.S.C.  12a(2KC)  and  12a(3)(G),  as  amended  by 
sections  206(d)  and  20e(g)  of  :he  1992  Act,  provide 
that  registration  can  be  denied  if,  among  other 
things,  an  applicant  willfully  makes  any  materially 
false  or  misleading  statement  or  omits  to  slate  any 
material  (act  in  an  application  or  any  update 
therela 


has  had  an  opportunity  for  a  hearing 
and  all  appeal  rights  are  exhausted. 
Thus,  in  general  the  Commission  would 
treat  such  persons  in  a  maimer  similar 
to  that  accorded  registrants  under  the 
Act  and  a  proceeding  against  them  as  if 
it  were  a  proceeding  to  revoke  the 
registration  of  a  registrant.^' 

The  Commission  further  notes  that  all 
registrants  and  appUcants  for 
registration,  including  FTs  eligible  for 
no-action  relief  as  discussed  herein, 
have  an  obligation  under  Conmiission 
Rule  3.31  to  report  promptly,  by  means 
of  a  Form  3-R,  any  deficiency, 
inaccuracy  or  change  in  the  registration 
information  previously  provided  to  NFA 
on  the  original  Form  8-R  or  a 
previously-filed  Form  3-R  If 
information  is  disclosed  on  a  Form  3- 
R  or  is  discovered  in  the  course  of 
fitness  checks  that  constitutes  a 
statutory  disqualification  imder  section 
8a(2)  of  the  Act  prior  to  granting 
registration  to  an  FT  eligible  for  relief  in 
accordance  with  the  first  no-action 
position,  such  FT  may  be  subject  to  the 
procedure  relating  to  suspension  of  no- 
action  relief  under  proposed  Rule  1.62- 
T(c). 

The  Commission  intends  to  authorize 
NFA  to  perform  the  registration 
processing  fimction  for  FTs  as  it  has 
previously  authorized  NFA  to  perform 
that  function  for  other  registrant 
categories.  However,  as  is  the  case  for 
FBs,  any  adverse  action  against  FT 
would  be  instituted  by  the  Commission. 
NFA  will  review  the  applications  for 
registration  from  FTs  and  if  such 
applications  are  deficient,  NFA  will  so 
notify  the  FT.  Such  a  notice  will  specify 
a  time  period  for  response  and  failure  to 
respond  may  be  deemed  a  request  to 
withdraw  a  registration  application. 

The  Commission  is  proposing  that  the 
transition  phase  necessary  to  permit 
those  persons  granted  trading  privileges 
prior  to  February  2, 1993  to  file 
registration  applications  would  end  May 
26, 1993.  i.e..  30  days  after  the  effective 
date  of  final  rules  in  this  area.  The 
Commission  notes,  however,  that  no- 
action  relief  for  any  particular  FT  who 
qualifies  for  it  would  be  allowed  to 
continue  beyond  May  26,  1993  until  his 
registration  status  is  resolved  in 
accordance  with  the  proposed  no-action 
position  discussed  above. 


"See  57  FH  23136  ()une  2, 1992)  (amending  the 
Commission's  Part  3  rules  concerning  adverse 
actions  to  implement  the  Commission's  decision  of 
In  re  Kan^es  and  Chamberlain,  |1990-1992 
Transfer  Binder)  Comm.  Fut.  L.  Rep.  (CCH)  124.855 
(June  6, 1990)  by  providing  equal  treatment  of 
applicants  and  registrants  who  are  subject  lo 
statutory  disqtialifications). 


2.  Second  No-Acti(m  Position 

The  second  no-action  position  would 
be  set  forth  under  paragraph  (b)  of 
proposed  Rule  1.62-T.  This  would 
apply  to  persons  granted  contract 
market  trading  privileges  after  February 
2, 1993  (and  are  thus  ineligible  to  be 
included  on  a  contract  market  list  in 
accordance  with  proposed  Rule  1.62- 
T(a))  but  on  or  before  April  26, 1993. 
This  proposed  second  no-action 
position  would  presumably  affect  fewer 
persons  than  the  first. 

This  second  no-action  position  would 
require  the  FT  to  file  a  Form  8-R  and 
fingerprint  card  and  proof  of  contract 
market  trading  privileges  with  NFA  on 
or  before  April  26, 1993  that  would 
indicate  an  FT  could  qualify  for  a  TL, 
i.e.,  there  could  be  no  "yes"  answers  to 
the  disciplinary  history  questions.  The 
second  no-action  position  would 
basically  be  intended  to  cover  the  brief 
period  of  time  between  the  filing  of  the 
Form  8-R  and  the  issuance  of  a  TL  by 
NFA.  Since  the  no-action  position  also 
applies  to  the  contract  market  granting 
trading  privileges,  the  person  eligible  for 
the  second  no-action  position  should 
file  a  copy  of  his  Form  8-R  with  the 
contract  market  so  that,  if  there  are  no 
"yes"  answers  to  the  discipfinary 
history  questions,  the  person  can 
continue  trading.  In  order  for  FTs  to  be 
eligible  for  TLs,  the  contract  market 
granting  trading  privileges  must  have 
filed  with  NFA  the  certification  referred 
to  in  Rule  3.40(c),  discussed  below. 

Any  person  who  is  granted  trading 
privileges  after  February  2, 1993  cannot 
trade  after  April  26, 1993  if  be  must 
answer  "yes"  to  any  of  the  disciplinary 
history  questions.  The  Commission 
believes  it  is  appropriate  to  treat  these 
persons  as  applicants  for  registration 
and  thus  make  them  subject  to  the 
standards  applicable  for  TLs  generally. 
After  publication  of  this  release, 
contract  markets  and  prospective  FTs 
are  on  notice  as  to  the  Commission's 
'proposals  for  implementing  the 
Congressional  mandate  referred  to 
above.  The  Commission  is  not  imposing 
new  standards  for  registration 
eligibility,  but  simply  incorporating  a 
new  registrant  category  into  the  existing 
system  which  sets  forth  explicit 
standards.  The  Commission  is 
proposing  to  establish  the  date  of 
publication  of  the  proposed  rules  as  the 
demarcation  point  after  which  new 
entrants  into  the  affected  category  of 
futures  professionals  should  be  treated 
as  applicants  for  registration.  This 
proposal  is  consistent  with  the 
Commission's  treatment  of  other  new 
registrant  categories  previously  added  tu 
the  CEAct. 
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C.  Normal  Application  Procedures 

An  individual  applying  for 
registration  as  an  FT  who  is  granted 
trading  privileges  after  April  26, 1993  or 
who  otherwise  is  ineligible  for  the  no- 
action  relief  discussed  above  would  be 
subject  to  normal  application 
procedures.  In  accordance  with  Rule 
3.11,  the  applicant  must  file  %vith  NFA 
a  Form  8-R,  fingerprint  card  and  proof 
of  contract  market  trading  privileges. 
The  Commission  is  proposing  to  amend 
Rule  3.40  to  permit  such  applicants  to 
be  granted  TLs  on  essentially  the  same 
basis  currently  available  to  applicants 
for  registration  as  associated  persons 
(APs).  The  Commission  believes  that  the 
primary  rationale  of  the  TL  procedure 
should  apply  equally  to  FT  applicants 
and  AP  applicants — to  enable 
apparently  qualified  applicants  to  begin 
work  as  soon  as  {>ossible  prior  to 
completion  of  a  full  fitness  check.''  The 
Commission  also  notes  that  currently  an. 
applicant  for  registration  as  an  FB  can 
trade  solely  for  his  own  account  (i.e.,  act 
as  an  FT)  while  awaiting  the  granting  of 
registration  as  an  FB.'* 

The  key  determinant  of  the 
availability  of  a  TL  is  set  forth  in  Rule 
3.40(a),  which  is  that  the  disciplinary 
history  portion  of  the  applicant's  Form 
8-R  contain  no  "yes"  answers 
indicating  that  the  applicant  may  be 
subject  to  a  statutory  disqualification 
under  sections  8a(2)  and  8a(3)  of  the 
CEAct.  The  Commission  is  also 
proposing  to  require  that  an  FT 
applicant  (and  an  FB  appUcant  in  order 
to  act  as  an  FT  as  well)  would  only  be 
eligible  for  a  TL  if  a  certification  signed 
by  the  chief  operating  officer  of  the 
contract  market  is  on  file  with  NFA. 
This  certification  would  be  modified 
from  that  contained  in  Form  8-R  for 
APs  to  accommodate  FTs  and  FBs 
seeking  a  TL,  and  would  be  based  upon 
the  contract  market's  review  of  an 
applicant's  employment,  credit  and 
other  history  in  connection  with  the 
granting  of  trading  privileges.  A  contract 
market  could  submit  a  single  statement 
on  behalf  of  all  FT  (and  FB)  applicants 
with  respect  to  the  reviews  undertaken 
in  connection  with  the  granting  of 
trading  privileges. 

Unoer  the  TL  procedure  proposed  for 
FT  apphcants,  as  is  the  case  for  AP 
applicants,  an  FT  applicant  would  be 
required  to  wait  until  receiving  a  TL 
before  beginning  to  engage  in  activity  as 
an  FT  on  the  floor  of  a  contract  market 


"49  FR  6206.  8210  (VUlCh  5.  19«4). 

"  After  the  rule*  for  regittralion  of  FTi  become 
effective,  in  applicant  for  registration  as  an  FB 
would  be  eligible  to  receive  a  TL  that  would  pennit 
him  to  act  as  an  FT  pending  a  delanninatioa  of  his 
application  for  registration  a*  an  FB. 


or  through  an  electronic  trading  system. 
If  the  applicant  is  eligible  for  a  TL,  it 
should  be  issued  promptly.  However,  an 
incomplete  application  could  delay 
issuance  of  a  TL.  The  Commission  also 
notes  that  if  the  applicant  is  ineligible 
for  a  TL  because  of  a  "yes"  answer  to 
a  disciphnary  history  question,  the  FT 
applicant  cannot  commence  acting  as  an 
FT  unless  and  imtil  registration  is 
granted. 

D.  Matters  Related  to  Registered  FTs 

Once  a  person  is  registered  as  an  FT, 
he  would  remain  registered  indefinitely 
as  long  as  he  continuously  maintains 
trading  privileges  at  a  contract  market. 
However,  an  FT  whose  registration  is 
suspended,  or  whose  trading  privileges 
at  all  contract  markets  where  ne  had 
such  privileges  were  suspended,  would 
be  prohibited  from  engaging  in  FT 
activities  during  the  period  of 
suspension.  See  proposed  amendment 
to  Rule  3.11(b).  If  an  FT  were  to  lose 
trading  privileges  at  all  contract  markets 
where  he  had  such  privileges,  he  would 
be  eligible  to  receive  a  TL  to  act  as  an 
FT  if  he  were  granted  trading  privileges 
at  any  contract  market  and  he  submitted 
a  new  Form  8-R  and  fingerprint  card  to 
NFA  within  sixty  days  of  termination  of 
the  former  trading  privileges.  In  order  to 
be  eligible  to  receive  a  TL,  the  person's 
registration  as  an  FT  could  not  be 
suspended  or  revoked,  he  could  not  be 
subject  to  a  pending  adjudicatory 
proceeding  under  the  Act  or  have  been 
permitted  to  withdraw  a  registration 
application  after  institution  of  a 
proceeding  under  Rule  3.51  within  the 
preceding  year,  he  could  not  have  any 
new  "yes"  answers  to  the  disciplinary 
history  questions  on  Form  8-R  and  the 
contract  market  that  had  granted  trading 
privileges  has  made  the  certification 
referred  to  in  Rule  3.40(c).  If  the  person 
is  eligible  for  a  TL,  the  TL  would  be 
effective  upon  mailing  of  the  Form  8-R 
and  fingerprint  card  but  the  person 
would  be  subject  to  new  fitness 
checks." 

If  an  FT  were  to  lose  trading 
privileges  at  all  contract  markets  where 
he  had  such  privileges  and  wanted  to 
register  as  an  FB  at  a  contract  market, 
the  same  procedures  could  apply  only  if 
that  person  had  never  answered  "yes" 
to  any  of  the  disciplinary  history 
questions  on  the  registration  application 
form.  If  such  person  had  ever  answered 
"yes"  to  such  a  question,  even  if  he  was 
previously  registered  as  an  FT  despite 
the  "yes"  answer,  he  must  apply  for  FB 
registration  as  if  be  were  a  new 


applicant.  The  Commission  is  proposing 
this  so  that  such  a  person  would  be 
subject  to  reconsideration  of  his  entire 
fitness  history.  This  diR'erence  in 
procedures  for  FTs  and  FBs  is  intended 
to  reflect  the  fact  that  the  former  are  not 
permitted  to  deal  with  customers 
directly.'"  Accordingly,  a  person 
previously  registered  as  an  FT  with  a 
"yes"  answer  to  a  disciplinary  history 
question  at  any  time  would  be  re- 
evaluated even  as  to  previously 
disclosed  matters  before  being  granted 
FB  registration.  The  Commission's 
reconsideration  of  any  issue  raised  by 
such  an  answer  would  take  into  account 
that  the  person  had  previously 
answered  "yes"  and  that  such  answer 
had  been  previously  passed  upon  in  a 
prior  fitness  inquiry.  See  proposed  Rule 
3.11(c)(l)(ii)(E)." 

An  FT  who  maintains  trading 
privileges  continuously  at  any  contract 
market  could  be  registered  as  an  FB 
upon  mailing  of  a  Form  3-R  to  NFA 
only  if  he  never  had  answered  "yes"  to 
any  of  the  disciplinary  history 
questions.  If  the  Form  3-R  procedure  is 
applicable,  no  new  fitness  checks  would 
be  performed,  but  any  conditions  or 
restrictions  applicable  to  the  FT 
registration  would  remain  applicable  to 
the  FB  registration.  For  the  reasons 
discussed  above,  if  an  FT  wanted  to 
become  an  FB  at  the  same  contract 
market  but  bad  never  answered  "yes"  to 
disciplinary  history  questions,  he  would 
have  to  apply  for  such  FB  registration, 
like  any  new  applicant,  by  filing  a  new 
Form  8-R  and  fingerprint  card.  The 
proposal  would,  however,  allow  a 
transfer  in  the  opposite  direction,  i.e., 
from  FB  to  FT,  by  means  of  a  Form  3- 
R,  so  long  as  there  is  no  break  in  the 
continuity  of  trading  privileges  (i.e.,  an 
FB  has  privileges  only  at  Exchange  A 
and  desires  to  leave  Exchange  A  at  the 
close  of  Friday's  trading  session  and 
start  trading  as  an  FT  at  Exchange  B  the 
following  trading  session).'"  A  Form  3- 
R  could  also  be  used  by  an  FT  in  the 
following  situations:  (1)  To  report  the 
granting  of  trading  privileges  at  an 
additional  contract  market;  and  (2)  to 
move  fit>ra  one  contract  market  to 


"  An  FB  losing  ail  trading  privileges  could  ba 
eligible  for  a  TL  to  act  as  an  FT  at  any  contract 
market  undar  similar  conditions,  as  discussed  bifra. 


"Gradations  in  Btnass  standards  are  not 
uncommon.  For  example,  certain  persons  can  retain 
registration  yet  be  disqualified  from  service  on  setf- 

reguiatory  organization  governing  boards  or 

conunittee*.  See  Commission  Rule  1 .63, 17  CFK 
1.63. 

"The  procedure*  are  similar  to  Ihoaa  now  In 
place  for  an  AP  transferring  to  a  new  sponsoring 
firm.  See  Commission  Rule  3.12(d),  17  CFR  3  12(d). 
0$  amended  by  S7FR  23136,  23145-46. 

'■However,  if  there  is  any  break  in  trading 
privileges,  even  for  one  day,  a  new  Fonn  a-R  and 
fingerprint  card  would  be  required. 


II 
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another  as  an  FT  with  no  break  in  the 
continuity  of  trading  privileges. 

The  Commission  is  also  proposing  to 
amend  Rule  3.31  to  include  FTs, 
applicants  for  registration  as  FTs  and 
those  operating  as  FTs  pursuant  to  no- 
action  relief  under  Rule  1.62-T.  Rule 
3.31  requires  deficiencies,  inaccuracies 
and  changes  to  information  on  Form  8- 
R  or  a  supplenrantal  statement  thereto  to 
be  promptly  reported  to  NFA  on  Form 
3-R.  An  FT  will  not,  however,  be 
required  to  review  on  a  biennial  basis 
the  information  pertaining  to  him  in 
NFA's  registration  database,  as  is  the 
case  for  an  FB.>*  In  this  regard,  the 
Commission  is  proposing  that  FTs  be 
subject  to  a  registration  update 
procedure  comparable  to  that  for  FBs 
(See  Commission  Rule  3.11(d)  as 
amended  by  57  FR  23136,  23140  and  as 
proposed  to  be  further  amended  below) 
but  that  the  update  (^cle  be  every  three 
years.  The  Commission,  however,  is 
requesting  comment  in  view  of  the 
changes  in  procedure  proposed  herein 
whether  it  would  be  less  burdensome 
for  the  update  cycle  to  be  the  same  as 
for  FBs.  Contract  markets  would  in 
either  case  have  an  obligation  under 
proposed  6unendments  to  Rule  1.62(b)  to 
notify  the  Commission  about  section 
Ba(2)  statutory  disqualifications 
regarding  FTs  within  ten  business  days 
of  the  date  upon  which  the  contract 
market  first  knows  of  such  focts  (unless 
such  tacls  concern  a  Commission 
initiated  enforcement  action)  and  of 
terminations  of  FT  privileges  for  cause 
under  Commission  Rule  9.11(c).  See 
also  Commission  Rule  3.31(d). 

The  Commission  is  proposing 
technical,  conforming  changes  to  certain 
other  rules  to  include  references  to  FTs 
where  there  are  references  to  FBs. 
including:  Rule  3.4  (which  provides  that 
registration  in  one  capacity,  such  as  FT, 
does  not  include  registration  in  any 
other  capacity,  such  as  FB,  but  that  an 
FB  need  not  also  register  as  an  FT  to  act 
as  such);  Rule  3.21  (fingerprint 
exemptions);  Rule  3.33  (withdrawal 


"The  Conference  Commtttee  Report  stat««  Ikai: 
IWJhile  curreot  ComimiMion  rule*  require  that  ikmr 
brokers  must  renew  their  registration  every  two 
years,  such  freqiienl  renewals  are  not  needed  to 
fulfill  tba  purpo«at  underlyii^  the  regbiratioa  of 
floor  IrMkin.  The  central  goal  of  requiring 
registration  of  Door  trader*  if  to  assure  ihai  tkeaa 
individuals  are  subject  to  the  same  background 
fitness  checks  as  other  Commission  registrants  and 
to  allow  the  Coounisaion  to  act  with  respect  to  the 
person's  registration  in  appropriate  cases.  The 
Conferees  aocourage  the  Commission  to  develop 
means  of  maintaining  the  up-to-date  status  of  floor 
trader  registrations  (hat  are  less  frequent  than  the 
systeo)  of  two-year  renewals  required  of  Door 
brokers  who  execute  purcbasa*  and  sales  for 
custouMr  accouals. 

See  H.K.  Rap.  Ho.  97S.  lOad  Coa«..  2d  Saaa.  59 
(1992). 


from  re^stration);  *»  Appendix  A  to  part 
3  (interpretative  statement  with  respect 
to  fitness  determinations);  Rule  10.1 
(Commission  Rules  of  Practice)  and 
Rule  145.6  (public  availability  of 
registration  records). 

The  Commission  further  notes  that 
FTs  and  those  considering  applying  for 
registration  as  FTs  should  familiariza 
themselves  generally  with  the 
Commission's  part  3  registration  rules. 
Even  though  some  part  3  provisions  do 
not  appear  in  this  release  because 
amendment  thereof  is  unnecessary, 
those  provisions  niay  nevertheless  be 
applicable  to  FTs.  The  Commission 
notes  particularly  Rules  3.1 
(definitions).  3.2  (registration  processing 
by  NFA;  notification  of  registration). 
3.22  (supplemental  filings)^  and  3.3tO 
(current  address  for  purpose  of  delivery 
of  communications  trom  the 
Commission  or  NFA).  The  Commission 
further  notes  that  although  only  certain 
portions  of  subparts  B  and  C  of  part  3, 
which  deal  with  TLs  and  denial, 
suspension  or  revocation  of  registration, 
respectively,  are  being  amendMi.  FTs 
and  potential  applicants  should 
familiarize  themselves  with  all  of  the 
provisions  of  these  subparts,  such  as 
termination  of  a  TL  and  the  procedural 
aspects  of  an  adverse  registration  action. 
Those  provisions  of  the  Commission's 
rules  that  do  not  appear  in  this  release 
may  be  found  at  title  17  of  the  Code  of 
Federal  Regulations,  as  amended  by  57 
FR  23136  Oune  2, 1992). 

The  Commission  also  wishes  to  note 
that  it  is  proposing  amendments  lo 
recently  adopted  Rules  3.60  and  3.64  to 
incorporate  FTs  and  applicants  for 
registration  as  FTs  into  the 
Commission's  pr(x:edures  for  adverse 
registration  actions  and  for  lifting  or 
modifying  conditions  or  restrictions  on 
registration."  As  indicated  above,  FTs 
and  potential  FT  applicants  should 
familiarize  themselves  vtrith  those  rules, 
among  others.  One  aspect  of  the 
proposed  amendments  to  Rules  3.60  and 
3.64  would  also  affect  FBs  and  FB 
applicants.  Currently,  tm  FB  subject  to 


^The  Commltsloo  U  proposing  that  FTs  be 
permitted  to  request  withdrawal  from  registration 
ushig  a  new  Form  S-W.  The  ciirronl  withdrawal 
ban.  Form  7-W,  would  remain  applicable  to  Ikms 
requesting  withdrawal,  but  any  FT  or  FB  requesting 
withdrawal  would  be  required  to  use  Form  ^W. 
The  use  of-different  forms  for  Hrsi  and  Individual 
withdrawal  requests  would  be  more  appropriate 
and  would  parallel  Form  7-R  used  by  Qmu  and 
Form  S-R  used  by  Individuals  whan  applying  for 
registration.  This  applies  only  to  voluntary 
withdrawals  and  FTs  or  FBs  will  be  required  to  file 
a  copy  of  Form  S-W  with  each  contract  market 
where  the  FT  has  fradiiig  privilege*.  Where  the 
contract  market  teminatas  trading  privileges,  notic* 
of  such  termination  is  required  to  be  provided  to 
NFA  within  twenty  days  under  Rule  3.3  l(d}. 

"  57  FR  23136.  231S2-23155. 


conditions  or  restrictions  on  his 
registr^oD  can  be  superrised  by 
another  FB  who  meets  certain  criteria 
set  forth  in  the  rule.'*  Sponsors  of 
conditionally  registered  APs  or  FBs 
usually  are  the  registrant's  employer. 
FTs,  however,  trade  for  their  own 
accoiuits,  and  the  ordinary  sxipervisory 
relationships  present  for  APs  and  FBs 
do  not  exist  In  the  absence  of  such 
routine  supervisory  relationships,  the 
Commission  has  constderod  what  other 
entities  may  be  appropriate  supervisors 
for  conditional  registraticm  purposes. 
The  contract  market  which  tias  granted 
the  FT  trading  privileges  or  the  clearing 
member  who  iiandlee  the  FTs  account 
have  existing  relationships  with  the  FT. 
"Hm  proposed  amendments  to  Rule  3.60 
would  prnmit  a  conditioned  or 
restricted  FT  to  be  supervised  by  the 
contract  market  that  has  granted  trading 
privileges  itself  or  by  an  offic»r  of  the 
FTs  clearing  member  if  such  officer  is 
registered  or  listed  as  a  principal  of  a 
registrant  under  the  Act,  although  a 
conditioned  or  restricted  FB  could 
continue  to  be  superrised  by  another 
FB.  A  person  barred  from  service  on 
self-regulatory  organization  governing 
boards  or  committees  under  Rule  1.63 
would  also  be  barred  from  acting  as  a 
supervisor  under  the  proposed 
amendments  to  Rule  3.60.  as  is 
currently  the  case  for  a  supervisory  FB. 
The  Commissicm  spedlically  requests 
comment  as  to  how  a  program  for 
supervision  of  a  conditioned  or 
restricted  FT  should  be  structured  and 
whether  other  persons  should  be 
permitted  to  act  to  act  as  a  supervisor  of 
a  conditioned  or  restricted  FT. 

Th«  Commission  it  also  proposing  to 
add  a  new  paragraph  (1)  to  Rule  3.60  to 
provide  that  in  addition  to  any  action 
with  respect  to  the  undertaking  itself, 
the  feilure  of  a  supervisor  to  fulfill  its 
obligations  with  respect  to  supervision 
or  monitoring  of  any  conditioned  or 
restricted  registrant  as  agreed  to  in  the 
Supplemental  Sponsor  Certification 
Statement  may  be  deemed  a  violation  of 
that  rule.  This  rule  would  apply  to 
sponsors  of  conditioned  or  restricted 
APs. 


"The  crtteria  for  a  sriperrtsor  In  the  proposad 
rule  smanrtinnnts  are  thai  such  person  aoi  be 
sub^t  to  a  pending  adjudicatory  nr>  eedlin 
pursuant  to  tba  provlaioos  of  sections  e(c),  ((d).  Sc 
6d,  8a  or  9  of  the  CEAct  and  not  be  barred  from 
service  on  SKO  boards  or  committees  based  on 
disciplinary  history.  See  proposed  «"""'<■"»"»«  to 
Rule  3.BO(bM2Xi)  (A)  and  (C).  Tbeaa  proposwi 
amaadmaats  aie  iacfaaical  and  conionaiBg  in 
natur*.  and  (ha  imandm— t  to  RuU  X60(bK2)(i)  (A) 
U  necessitated  by  section  209(aMt}  of  the  1992  Act 
radeslgwUng  subsectk>ni  (a)  through  (d)  of  sactioa 
6  of  (ha  CEAct  as  subaaction*  (b)  Ikraugh  (a). 
raapacUveiy.  That  1992  Ad  provision  alao 
necessiutes  the  amandmanU  lo  Rulea  l.lO(iX2XUL 
3.12(dXlNiv)and  3.12(iXlK*<)  proposed  herein. 
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n.  Mattel*  Related  to  FBs 

In  addition  to  the  ability  to  transfer 
from  FB  to  FT  status  bv  means  of  a  Form 
3-R  where  there  is  no  break  in  the 
continuity  of  trading  privileges  and  the 
proposal  to  require  FBs  requesting 
withdrawal  from  registration  to  use 
Form  8-W  instead  of  7-W  refisrred  to 
above,  the  Commission  is  proposing 
certain  other  rule  amendments 
applicable  to  FBs.  Rule  3.40  would  be 
amended  to  permit  applicants  for 
registration  as  an  FB  to  receive  a  TL  to 
act  as  an  FT  on  essentially  the  same 
basis  as  an  AP  can  receive  a  TL. 
Generally,  TLs  have  not  been  available 
to  FB  applicants.  The  Conunission's 
Division  of  Trading  and  Markets  has 

ftreviously  granted  no-action  relief  to  a 
imited  category  of  FB  applicants  who 
would  trade  only  for  the  proprietary 
account  of  their  employers  pending  the 
grant  of  registration,  where  the 
employer  is  not  engaged  in  any  public 
customer  business,  is  not  a  vehicle  for 
public  participation  in  securities  or 
commodity  interests  and  does  not  sell 
partnership  interests  or  other  interests 
to  the  public.*'  The  Commission 
recognizes  that  such  relief  is  only 
available  to  a  limited  number  of  persons 
and  believes  that,  in  light  of  its 
experience  in  administering  and 
overseeing  registration  of  FBs,  the  fact 
that,  as  noted  above,  current  FB 
applicants  can  act  as  FTs  pending  a 
decision  on  their  FB  registration,  and 
the  proposal  to  allow  TLs  for  FTs,  FB 
applicants  should  be  eligible  for  TLs  at 
least  to  act  as  FTs.** 

h)  light  of  the  proposal  to  permit  TLs 
for  FB  applicants  to  act  as  FTs.  the 
Commission  is  proposing  to  amend  the 
special  registration  procedures  under 
Rule  3.11(c)  applicable  when  an  FB's 
registration  has  terminated  within  the 
preceding  sixty  days  and  he  seeks  to 
register  again  as  an  FB.  Currently,  so 
long  as  the  FB's  registration  has  not 
been  revoked  or  suspended,  he  would 
be  granted  registration  upon  mailing  of 
a  new  Form  8-R  and  fingerprint  card  to 
NFA.  An  AP  in  somewhat  similar 
circumstances  under  Commission  Rule 
3.12(d)  only  obtains  a  TL  upon  mailing 
of  a  new  Form  8-R  and  fingerprint  card. 
Since  there  have  been  no  TLs  for  FB 
applicants,  there  has  been  no  method  to 
give  an  FB  in  these  circumstances  a  TL 
and  he  was  given  a  new  registration,  a 
more  favorable  result  than  for  a 


"OTX:  Advisory  No.  92-1,  ICurrant  Binder) 
Comm.  Fut.  L  Rep.  (CCH)  1 25.334  (July  10, 1992). 

*^The  Commitsion  it  alto  proposing  certain 
aroendmenls  to  Rules  3.42  and  3.46  to  that  the 
base*  for  lerminations  of  TLs  for  APt,  FBt.  FTt  and 
guaranteed  introducing  broken  will  be  contitlent 
and  to  that  the  Commission 't  rule*  and  NFA't  rules 
in  this  area  will  be  consistent. 


similarly  situated  AP.  Since  the 
Commission  is  now  proposing  TLs  for 
FB  appUcants  to  act  as  FTs.  the 
Commission  believes  that  an  FB  seeking 
re-registration  as  an  FB  within  sixty 
days  of  termination  of  his  previous 
registration  should  be  treated  similarly 
to  an  AP  and  eligible  for  a  TL  to  act  as 
an  FT  only  up<Hi  mailing  of  a  new  Form 
8-R  and  fingerprint  card.  In  addition, 
even  to  be  eUgiole  for  a  TL  to  act  as  an 
FT,  such  an  FB  would  have  to  meet 
standards  similar  to  those  of  an  AP 
under  Rule  3.12(d): 

(1)  The  person's  registration  as  an  FB 
could  not  oe  suspended  or  revoked; 

(2)  He  could  not  be  subject  to  a 
pending  adjudicatory  proceeding  under 
the  Act  or  have  been  permitted  to 
withdraw  a  registration  application  after 
institution  of  a  proceeding  imder  Rule 
3.51  within  the  preceding  year; 

(3)  He  could  not  have  any  new  "yes" 
answers  to  the  disdpUnary  history 
questions  on  Form  8-R;  and 

(4)  The  contract  market  that  had 
granted  trading  privileges  has  made  the 
certification  necessary  for  a  TL  under 
Rule  3.40(c). 

The  Commission  is  also  proposing  to 
amend  recently-adopted  Rule  3.11(df) 
with  respect  to  the  biennial  review  of 
FB  registration  information.*'  The 
Commission  has  reviewed  this  new  rule 
with  a  view  toward  minimizing  any 
unnecessary  costs  and  burdens  entailed 
in  compliance  with  the  rule.  Based 
upon  this  review,  the  Commission  has 
determined  topropose an  amendment  to 
Rule  3.11(d).  Ine  proposal  states  that 
NFA  shall  provide  each  FB  with  a 
printout  of  current  data  in  NFA's 
registration  database  on  a  biennial  basis 
and  require  that  an  FB  make  a  filing 
with  NFA  only  if  the  printed 
information  is  incorrect.  In  the  case  of 
incorrect  information,  the  FB  should 
indicate  in  writing  what  corrections 
need  to  be  made.  U  no  corrections  are 
necessary,  no  further  action  by  the  FB 
would  be  required.  Therefore,  if  an  FB 
does  not  return  the  printout  provided  by 
NFA,  the  FB's  registration  would 
continue  in  effect  and  he  would  be 
deemed  to  have  certified  the  current 
information  as  correct  and  not  be 
deemed  to  have  requested  a  withdrawal 
from  registration  unless  NFA  takes  some 
further  action. 

The  Commission  also  wishes  to  point 
out  that  all  registrants  and  applicants  for 
registration,  including  FBs,  have  an 
obligation  under  Rule  3.31  to  report 
promptly,  by  means  of  a  Form  3-R.  any 
deficiency,  inaccuracy  or  change  in  the 
registration  information  previously 
provided  to  NFA.  This  will  continue  to 


'>S7FR  23136,23145. 


be  the  primary  means  \ued  to  maintain 
an  acciirate  and  current  registration 
database  for  the  benefit  of  all  users. 

IIL  Sole  of  Contract  Markets 

As  noted  above,  contract  markets  will 
have  a  key  role  in  obtaining  no-action 
relief  for  FTs  with  trading  privileces  as 
of  on  or  before  April  26, 1993  under 
Prooosed  Rule  1.62-T(a).  The  contract 
manet  will  be  required  to  submit  a  list 
of  such  persons  to  NFA,  including 
name,  date  of  birth,  sodal  security 
niunber  and  known  statutory 
disqualifications  imder  section  8a(2)  of 
the  CEAct,  signed  by  the  chief  operating 
officer  of  the  contract  market,  as  well  as 
a  supplemental  statement  referred  to 
above  regarding  {rarsons  subject  to 
section  8a(2)  statutory  disqualifications 
by  the  effective  date  of  final  rules  with 
respect  to  the  first  no-action  procedure. 
We  reiterate  that  these  hsts  should  not 
include  registered  FBs.  but  should 
include  all  FTs  with  trading  privileges 
as  of  February  2. 1993.  even  if  such  FTs 
also  have  trading  privileges  at  another 
contract  market.  This  process  is 
important  to  the  contract  market  itself, 
because  the  no-action  position  would 
also  affect  the  contract  market.  Under 
proposed  amendments  to  Rule  1.62.  a 
contract  market  will  generally  be 
required  to  bar  from  acting  as  an  FT  any 
person  not  registered  or  temporarily 
licensed  as  such.  Thus,  a  person  whose 
name  is  not  included  on  the  list  referred 
to  herein  would  be  required  to  be  barred 
bom  acting  as  an  FT  or  the  contract 
market  would  be  subject  to  enforcement 
action.  Commission  staff  will  check 
trade  register  data  against  these  lists  to 
confirm  compliance. 

The  Commission  also  notes,  as  stated 
above,  that  persons  on  the  Ust  who  do 
not  file  a  Form  8-R  and  fingerprint  card 
within  the  time  allotted  will  lose  their 
no-action  status  and  would  then  be 
required  to  be  barred  from  acting  as  an 
FT  by  the  contract  market.  Further,  no- 
action  status  will  terminate  as  to  a 
person  on  the  list  if  an  interim  order  is 
issued  by  an  AL)  under  Proposed  Rule 
1.62-T(c)  suspending  the  no-action 
position  as  to  the  FT. 

The  Commission  is  also  proposing 
that  in  order  for  FTs  and  FBs  to  be 
eligible  for  TLs,  the  contract  market  that 
has  granted  trading  privileges  must  file 
with  NFA  the  certification  under  Rule 
3.40(c)  discussed  above. 

The  Commission  anticipates  that 
beyond  merely  fulfilling  their 
obligations  under  the  rules,  contract 
markets  may  provide  valuable 
assistance  to  FTs  and  FT  applicants  in 
meeting  their  new  registration 
obligations.  Assistance  in  "getting  it 
right  the  first  time"  should  prove 
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beneficial  to  all  parties  concerned  and 
minimize  the  time  and  cost  involved. 

The  Commission  is  also  proposing  an 
amendment  to  Rule  1.62  to  require  each 
contract  market  to  have  in  effect  and 
enforce  rules  which  require  ethics 
training  of  FBs  and  FTs,  as  discussed 
more  fully  below. 

IV.RioleorNFA 

As  noted  above,  the  Commission 
intends  to  authorize  NFA  to  assume  the 
responsibility  to  process  applications 
for  r^stration  as  an  FT  and,  where 
appropriate,  grant  TLs  and  registration 
as  an  FT  in  accordance  with  the 
standards  established  by  the  CEAct  and 
Commission  rules  promulgated 
thereunder.  The  Commission  expects  to 
issue  a  delegation  order  authorizing 
NFA  to  perform  certain  registration 
functions  for  FTs  when  it  adopts  final 
rules  in  this  area.  The  Commission  does 
not  intend,  however,  to  authorize  NFA 
to  deny,  condition,  suspend,  restrict  or 
revoke  FT  registration.  NFA's  authority 
with  resf>ect  to  FTs,  then,  will  be  similar 
to  that  currently  in  effect  with  respect 
to  FBs,  other  than  the  authority  with 
respect  to  TLs." 

The  effect  of  a  Commission  order 
authorizing  NFA  to  perform  registration 
processing  functions  with  respect  to  FTs 
would  be  that  FT  applicants  and  FTs 
would  file  all  of  their  registration 
materials  (Form  8-R,  fingerprint  card, 
proof  of  contract  market  trading 
privileges,  supplemental  information 
concerning  disciplinary  history,  and 
Form  3-R)  with  NFA.  Where  it  is 
appropriate  for  NFA  to  grant  a  TL  or 
registration,  it  will  do  so.*'  However,  if 
derogatory  information  is  disclosed  by 
the  FT  or  applicant  for  registration  as  an 
FT,  or  if  derogatory  information  is 
uncovered  during  the  fitness  checks, 
such  information  will  be  forwarded  to 
the  Commission.  It  would  be  the 
Commission's  responsibility  to  review 
such  information  and,  where 
appropriate,  institute  adverse  actions 
that  could  lead  to  denying, 
conditioning,  suspending,  restricting  or 
revoking  FT  registration.  The 
Commission  may  provide  guidance  to 
NFA  in  the  review  of  such  information. 


»>  51  FR  34490  (September  29, 1966).  If  the 
Commission  adopts  TL  procedures  for  FBs  as 
propoMd.  it  would  also  authorize  NFA  to  grant  TLs 
to  applicants  for  registration  as  F°Bs  to  act  as  FTs 
and  to  terminate  such  TLs  pending  a  registration 
determination  where  appropriate. 

''  In  order  to  grant  TLs  to  applicants  for 
registration  as  FTs  or  FBs,  NFA  must  have  on  Tile 
from  the  contract  market  that  has  granted  trading 
privileges  a  certification  as  to  its  review  of  an 
applicant's  employment,  credit  and  other  history  in 
connection  with  the  granting  of  trading  privilege*. 
as  discussed  fupra. 


The  Commission  envisions  that  NFA, 
like  the  contract  markets,  would  serve 
as  a  resource  for  FTs  and  FT  applicants 
in  meeting  their  new  registration 
obligations.  The  NFA  prepares  the 
necessary  forms  referred  to  above  as 
well  as  booklets  regarding  the 
registration  process.  These  can  be 
obtained  through  NFA's  Information 
Center,  which  can  be  reached  at  800- 
621-3570  (outside  Illinois),  800-572- 
9400  (inside  Illinois),  or  312-781-1410. 
Information  Center  personnel  are  also 
available  to  answer  individual 
questions. 

The  Commission's  staff  has  discussed 
with  NFA  the  need  to  make  conforming 
changes  in  registration  forms  and 
processing  procedures."  The 
Commission  expects  NFA  to  proceed 
expeditiously  to  adopt  conforming 
amendments  to  its  registration  rules  to 
take  account  of  final  Commission  rules 
in  this  regard. 

V.  Ethics  Training  for  Registrants 

Section  210  of  the  1992  Act  adds  a 
new  paragraph  (b)  to  section  4p  of  the 
CEAct  mandating  ethics  training  for 
registrants.*^  That  provision  states  that 
thd  Commission  shall  issue  regulations 
to  require  new  registrants,  within  6 
months  after  receiving  such  registration, 
to  attend  a  training  session,  and  all 
other  registrants  to  attend  periodic 
training  sessions,  to  ensure  that 
registrants  understand  their 
responsibilities  to  the  public  under  [the 
CEAct],  including  responsibilities  to 
observe  just  and  equitable  principles  of 
trade,  any  rule  or  regulation  of  the 
Commission,  any  rule  of  any 
appropriate  contract  market,  registered 
fiitures  association,  or  other  self- 
regulatory  organization,  or  any  other 


"The  basic  changes  necessary  to  Form  8-R  are 
to  Include  a  reference  to  FTs.  For  the  lime  being, 
applicants  for  FT  registration  could  use  existing 
forms  and  mark  at  the  top  thereof  "Floor  Trader 
Application." 

^t"  Section  210  of  the  1992  Act  identined  the  class 
of  persoru  subject  to  the  ethics  training  requirement 
as  "registrants."  The  Conference  Committee  Report 
also  refers  to  "registrants"  in  its  discussion  of  tlie 
ethics  training  requirement.  See  H.R.  Rep.  No.  97a. 
102  Cong..  2d  Sess.  60  (1992). 

Commission  registrants  include  both  natural 
persons  and  firms.  The  Commission  is  interpreting 
the  term  "registrant"  as  used  in  Section  210  to 
mean  i^alural  persons  including  APs  and  principals 
of  Tirms  to  the  extent  that  such  principals  are 
required  to  be  registered  as  APs  pursuant  to  the 
Commission's  interpretive  statement  concerning  the 
scope  of  the  registration  requirement  of  Section  4k 
of  the  Act  as  it  applies  to  all  individuals  in  the  line 
of  supervisory  authority  with  respect  to  persons 
required  to  register  as  APs  under  the  Act.  See 
Interpretative  Statement  Regarding  the  Scope  of  the 
Term  "Supervision"  in  the  Associated  Person 
Registration  Requirement.  45  FR  54032  (August  14. 
19S0). 


applicable  Federal  or  State  law,  rule  or 
regulation. 

To  implement  this  provision,  the 
Commission  is  proposing  new  Rule 
3.34.  That  rule  would  provide  that  any 
individual  registered  as  a  futures 
commission  merchant  (FCM). 
introducing  broker  (IB),  commodity 
trading  advisor  (CTA),  commodity  pool 
operator  (CFO),  leverage  transaction 
merchant  (LTM),  AP,  FB  or  FT  must 
attend  ethics  training  directed  towards 
the  responsibilities  described  in  section 
210  of  the  1992  Ad.^  Some  further 
guidance  as  to  the  types  of  issues  which 
should  be  addressed  are  contained  in 
the  list  of  the  International  Conduct  of 
Business  Principles  ^^  developed  by 
Working  Party  No.  8  of  the  Technical 
Committee  of  the  International 
Organization  of  Securities  Commissions, 
which  was  adopted  in  June,  1990. 
Training  also  should  be  desigiied  to 
focus  on  those  functions  performed  by 
the  category  of  registrant  receiving 
instruction.  The  Commission  is  also 
proposing  that  an  individual's  initial 
training  be  at  least  four  hours  in 
duration  and  that  periodic  training 
thereafter  be  at  least  a  one-hour  session 
every  three  years.  The  training  must  be 
provided  by  a  self-regulatory 
organization  as  defined  in  Commission 
Rule  1.3(ee),  an  entity  that  meets  the 
criteria  set  forth  in  section  501(c)(3)  of 
the  Internal  Revenue  Code  (such  as  the 
Futures  Industry  Institute,'*  an  entity 
accredited  to  conduct  continuing 
education  programs  by  a  state 
professional  licensing  authority  in  the 
fields  of  law,  finance,  accounting  or 
economics,  or  a  trade  association  or 


^These  responsibilities  are  to  observe  )ust  and 
equitable  principles  of  trade,  any  rule  or  regulation 
of  the  Commission,  any  rule  of  any  appropriate 
contract  market,  registered  futures  association,  or 
other  self-regulatory  organization,  or  any  other 
applicable  federal  or  state  law,  rule  or  regulation. 
In  this  connection,  reference  to  Commission 
interpretations  and  decisions  with  respect  to 
specific  fact  situations  may  be  helpful. 

'^  These  principles  are:  To  act  honestly  and  fairly 
and  «vith  due  skill,  care  and  diligence  in  the  best 
interests  of  customers  and  the  integriry  of  the 
market;  to  have  and  employ  effectively  the 
resources  and  procedures  which  are  needed  for  the 
proper  performance  of  business  activities:  to  know 
your  customer's  financial  situation  and  investment 
experience;  to  disclose  relevant  material 
information  in  dealings  with  customers;  and  to 
avoid  conflicts  of  interests. 

"These  criteria  include:  an  entity  organized  and 
operated  exclusively  (or  religious,  charitable, 
scientific,  testing  for  public  safely,  literary  or 
educational  purposes,  or  to  foster  national  or 
international  amateur  sports  competition  (subject  to 
certain  conditions),  or  for  the  prevention  of  cruelly 
to  children  or  animals,  no  part  of  the  net  earnings 
of  which  inures  to  the  benefit  of  any  private 
shareholder  or  individual,  no  substantial  pari  of  tbk 
activities  of  which  is  carrying  on  propaganda,  or 
otherwise  attempting  to  influence  legislation,  and 
which  does  not  attempt  to  participate  or  intarveoe 
in  political  campaigns. 
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(Mher  person  approved  by  tbe 
Commission  who  offers  a  program  for 
this  purpose.  The  Comminlon  is. 
however,  requesting  comment  on 
whether  additional  criteria  for  vendors 
should  be  developed,  or  whether 
vendors'  programs  should  be  subject  to 
audit. 

The  Commission  recognizee  that  it 
may  be  difficult  fat  registrants  located 
substantial  distances  from  major 
metropolitan  areas  to  attend  in-person 
training  sessions  offered  by  appropriate 
vendors  without  incurring  significant 
expense  or  business  disruption.  It 
would  be  acceptable  for  such  registrants 
to  fulfill  their  ethics  training  obUgadon 
through  a  computerized  "self-traUiing" 
program,  the  viewing  of  videotapes  or 
other  materials  provided  by  appropriate 
vendors  designed  to  facilitate  ethics 
training  for  which  completion  can  be 
•  substantiated  without  luidue  burdens  on 
registrants.  Such  substantiation 
contemplates,  for  example,  an 
interactive  computerized  training 
program  that  requires  the  registrant's 
participation  and  return  of  such 
computer  disk  to  the  vendor  for 
verification  of  such  participation  and 
the  issuance  of  a  certificate  so  signifying 
by  the  vendor  to  the  registrant.  'Tbe 
registrant  would  have  to  maintain  that 
certificate  as  a  record  subject  to  audit  as 
discussed  below.  The  Commission  also 
proposes  to  recognize  training  programs 
offered  on  an  in-house  basis  by 
registered  firms  if  such  programs  are 
offered  pursuant  to  a  plan  of  instruction 
developed  by  a  self-regulatory 
organization,  501(c)(3)  institution  or 
other  entity  specified  in  the  rule. 

As  to  the  time  period  within  which 
such  training  must  be  taken,  the 
Commission  is  proposing  a  general 
framework  of  six  months  following 
registration,  as  mandated  by  the  1992 
Act,  and  thereafter  every  three  years. 
However,  several  exceptions  to  these 
requirements  would  be  provided.  If  a 
person  is  registered  when  Rule  3.34 
becomes  effective,  or  if  a  person 
becomes  registered  after  Rule  3.34 
becomes  effective  and  has  been 
registered  at  any  time  during  the  two- 
year  period  immediately  preceding  the 
date  such  individual's  most  recent 
application  for  registration  was  received 
by  NFA.^'  the  person  would  not  be 
considered  a  "new"  registrant  and, 
accordingly,  would  be  subject  only  to 
the  periodic  three-year  training 
requirement. 


"ThU  two-y«8r  "window"  corraapondi  to  tha 
tima  paranMten  set  by  NFA  raquiring  re-passing  of 
tbe  National  Commodity  FutuxM  Examination 
(Serie*  3  test)  in  order  to  be  granted  registnuion. 
NFA  Registration  Rule  401. 


Any  person  who  would  be  considered 
a  new  registrant  generally  would  be 
required  to  attend  ethics  training  within 
six  months  after  receiving  such 
registration.  However,  the  Commission 
is  proposing  that  if  a  new  registrant 
attended  ethics  training  within  six 
months  prior  to  applying  for 
registration,  the  requirement  for  training 
within  six  months  after  being  granted 
registration  would  be  considered 
satisfied.  Tbe  Commission  is  making 
this  proposal  for  the  following  reasons. 
The  preparation  for  the  Series  3  test  and 
the  items  to  be  covered  by  ethics 
training  will  tend  to  overlap  to  some 
degree.  Preparation  for  that  test  will 
occur  shortly  before  registration  is 
granted  in  most  cases  and  the 
Commission  believes  if  such 
preparation  and  ethics  training  are  taken 
on  a  fairly  contemporaneous  basis, 
attending  ethics  training  within  what 
would  probably  be  about  one  year's  time 
would  ordinarily  be  unnecessary.  The 
Commission  anticipates  that  providers 
of  Series  3  test  preparation  may  also 
wish  to  offer  ethics  training  and  that  it 
may  be  convenient  to  attend  both 
training  classes  at  about  the  same  time. 
This  is  especially  true  for  those  who 
may  be  required  to  travel  a  substantial 
distance  to  attend  these  training 
sessions  who  could  thus  fulfill  the 
ethics  training  requirement  without 
making  an  additional  trip.** 

The  Commission  is  also  proposing  to 
require  maintenance  of  evidence  of 
attendance  at  ethics  training  in 
accordance  with  Commission  Rule  1.31. 
An  individxial  registered  as  an  FCM,  IB, 
CTA,  CPO,  or  LTM  would  have  to 
maintain  the  evidence  himself.  In  the 
case  of  an  AP,  each  of  the  AP's  sponsors 
would  have  to  maintain  such  evidence. 
In  the  case  of  an  FB  or  FT,  each  contract 
market  that  has  granted  trading 
privileges  to  the  FB  or  FT  would  be 
required  to  maintain  such  evidence 
itself.  Evidence  of  attendance  could 
consist  of  a  certificate  of  attendance  for 
the  requisite  nimiber  of  hours  from  an 
appropriate  vendor.  Where  a  firm 
decides  that  it  would  be  more  efficient 
and  economical  to  use  materials  from  an 
appropriate  vendor  in-house  rather  than 
having  its  APs  attend  the  training  at  the 
vendor's  site,  the  firm  must  retain 
evidence  it  has  obtained  the  necessary 
program  materials  from  an  appropriate 
vendor  and  taken  steps  to  conduct  in- 
house  training  on  the  basis  of  these 
materials  as  required  by  Rule  3.34.  Tbe 
evidence  of  ethics  training  would  be 


**  Tlte  Conuniadon  i«  thus  interpreting  the  six 
month  requirement  of  tbe  Act  to  permit  training 
wrilhin  six  months  prior  to  applying  for  registration 
or  six  montlu  after  registration  is  granted. 


subject  to  inspection  dxiring  audits  nf 
firms  required  to  be  conducted  by  NFA 
and  other  self-regulatory  organizations 
(SROb)  and  during  reviews  of  contract 
market  operations.  It  would  be  part  of  a 
firm's  supervisory  obligation  to  assure 
that  training  has  been  attended  by  APs 
and  failure  of  an  AP  to  attend  as 
required  could  subject  both  the  AP  and 
his  sponsors  to  enforcement  action. 
Similarly,  a  contract  market  has  an 
affirmative  obligation  luder  proposed 
amendments  to  Rule  1.62  to  assiue  Its 
FBs  and  FTs  receive  appropriate  ethics 
training  and  failure  of  an  FB  or  FT  to  do 
so  could  result  in  enforcement  action 
against  the  FB  or  FT  and  the  contract 
market. 

Although  the  Commission  is  only 
proposing  that  evidence  of  ethics 
training  be  maintained  subject  to 
inspection  as  discussed  above,  the 
Commission  specifically  requests 
comment  concerning  a  requirement  that, 
in  addition  to  the  recordkeeping 
requirem«it.  evidence  of  ethics  training 
be  filed  with  the  Commission  and/or.  as 
appropriate,  SRO. 

in  connection  with  the  ethics  training 
requirement,  the  Commission 
specifically  requests  comment  as  to 
whether  firms  should  be  permitted  to 
provide  their  own  in-house  training 
program  for  APs  in  lieu  of  being 
required  to  use  materials  of  an  approved 
vendor  and,  if  so,  as  to  what  minimum 
standards  should  apply  to  in-house 
programs.  The  Commission  is  also 
requesting  comment  as  to  whether 
further  guidance  should  be  provided  as 
to  other  ethics  training  programs  to 
asstjre  compliance  with  the  statutory 
mandate  of  the  1992  Act. 

VL  Suspension  of  Registrants  Charged 
With  Felonies 

Section  227  of  the  1992  Act  creates  a 
new  section  8a(ll)  of  the  CEAct,  whidi 
authorizes  the  Commission  to  adopt 
rules  permitting  the  Commission  to 
suspend  or  modify  the  registration  of 
any  registrant  luider  the  CEAct  who  is 
charged  with  the  commission  of  or 
participation  in  a  felony  involving  a 
violation  of  the  CEAct  or  of  any  other 
provision  of  Federal  or  state  law  that 
would  reflect  on  the  honesty  or  the 
fitness  of  the  registrant  to  act  as  a 
fiduciary,  if  the  Commission  also 
determines  that  continued  registration 
of  the  person  may  pose  a  threat  to  the 
public  interest  or  may  threaten  to  impair 
public  confidence  in  any  market 
regulated  by  the  Commission.  The  1992 
Act  provides  that  the  Commission  shall 
have  the  burden  of  showing  that  the 
continued  registration  of  the  person  may 
pose  a  threat  to  the  public  interest  or 
may  threaten  to  impair  public 


confidence  in  any  market  regulated  by 
the  Commission.  Such  a  requirement 
differs  from  the  burden  associated  with 
statutory  disqualifications  imder 
sections  8a(2)  and  8a(3)  of  the  CEAct 
which,  if  shown,  shift  the  burden  to  the 
applicant  or  registrant  to  demonstrate 
why  his  registration  would  not  pose  a 
substantial  risk  to  the  public.  Unlike 
other  suspensions  of  registration,  which 
are  limited  to  six  months,  a  suspension 
or  modification  of  registration  under 
new  section  8a(ll)  of  the  CEAct  shall 
remain  in  effect  until  the  information, 
indictment  or  complaint  forming  the 
basis  for  the  suspension  or  modification 
is  disposed  of  or  until  the  suspension  or 
modification  is  terminated  by  the 
Commission. 

The  Commission  is  proposing  new 
Rule  3.36  to  implement  this  authority. 
The  rule  would  provide  for  a  hearing 
chiefly  on  written  submissions, 
although  the  Administrative  Law  Judge 
(ALJ)  shall  grant  an  oral  hearing  upon 
the  written  request  of  the  registrant 
unless  the  Division  of  Enforcement  can 
demonstrate  that  there  is  no  genuine 
issue  of  material  fact  to  be  determined. 
As  part  of  the  written  submissions,  a 
registrant  charged  with  a  felony  could 
present  a  Supplemental  Sponsor 
Certification  Statement  signed  by  an 
appropriate  sponsor,  floor  broker  or,  in 
the  case  of  an  FT,  supervising  registrant 
or  contract  market  in  support  of  having 
his  registration  modified  rather  than 
suspended.  The  proposed  Rule  3.56  is 
modeled  on  certain  portions  of  Rules 
3.55  and  3.60  as  well  as  section  227  of 
the  1992  Act,  with  notice  to  the 
registrant,  an  opportunity  for  response 
by  the  registrant,  and  an  opportunity  for 
reply  by  the  Division  of  Enforcement  to 
the  registrant's  response.  The 
Commission  envisages  a  streamlined 
procedure  and  is  proposing  that  an  ALJ 
make  his  determination  on  such  a 
matter  within  thirty  days  after  the  last 
written  submission  or  oral  hearing. 

The  Commission  reminds  all 
registrants  that,  if  they  are  indicted,  they 
are  required  to  update  their  registration 
applications  by  means  of  a  Form  3-R  in 
accordance  with  Commission  Rule  3.31 
to  note  that  they  have  a  "yes"  answer 
in  response  to  Question  13  on  Form  7- 
R  or  Question  16  on  Form  &-R. 
Appropriate  supplemental 
documentation  should  be  supplied. 

Vn.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA). 
5  U.S.C  601-611  (1988),  requires  that 
agencies,  in  proposing  rules,  consider 
the  impact  of  those  rules  on  small 
businesses.  The  rules  discussed  herein 


will  affect  IBs,  PCMs,  APs,  FBs,  FTs. 
CTAs,  CPOs  and  LTMs.  The 
Commission  has  already  established 
certain  definitions  of  "small  entities"  to 
be  used  by  the  Commission  in 
evaluating  the  impact  of  its  rules  on 
such  small  entities  in  accordance  with 
the  RFA.»»  FCMs.  registered  CPOs  and 
LTMs  have  been  determined  not  to  be 
small  entities  under  the  RFA.  With 
respect  to  the  other  registrant  categories 
that  may  be  affected  by  these  rules,  the 
Commission  is  carrying  out 
Congressional  mandates  by  proposing 
these  rules.  The  Commission  is 
proposing  to  incorporate  registration  of 
FTs  into  the  existing  registration 
structure  applicable  to  other  registrants. 
By  proposing  the  temporary  no-action 
positions  referred  to  herein,  as  well  as 
TLs,  without  biennial  review  of 
information,^  the  Commission  is 
attempting  to  accomplish  registration  of 
FTs  in  the  manner  that  is  least 
disruptive  to  ongoing  businesses  and 
most  efficient  and  expeditious, 
consistent  with  the  pubUc  interest. 

Ethics  training  is  also  being  proposed 
pursuant  to  Congressional  mandate.  The 
Commission  believes  its  proposed 
schedule  for  periodic  training  and  the 
ability  to  obtain  training  materials  from 
an  appropriate  vendor  in  lieu  of 
attendance  at  the  vendor's  site  should 
reduce  the  potential  impact  of 
compliance  with  the  ethics  training 
requirement  on  small  entities. 

Suspension  of  registrants  charged 
with  felonies  is  another  proposal  put 
forth  in  response  to  Congressional 
mandate,  llie  burden  is  on  the 
Commission  to  demonstrate  that 
continued  registration  of  such  person 
does,  or  is  likely  to,  pose  a  threat  to  the 
public  interest  or  threaten  to  impair 
public  confidence  in  any  market 
regulated  by  the  Commission,  so  the 
rule  being  proposed  imder  this 
Congressional  authority  should  not 
impose  an  imdue  burden  on  small 
entities. 

Therefore,  the  Acting  Chairman,  on 
behalf  of  the  Commission,  hereby 
certifies,  pursuant  to  5  U.S.C.  605(b), 
that  the  rules  proposed  herein  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  Commission  nonetheless  invites 
comments  ftx)m  any  person  or  entity 
which  believes  that  these  proposed 
rules  and  rule  amendments  would  have 
a  significant  impact  on  its  operations. 


"47  FR  18618-18621  (April  30, 1982). 
»  See  Hit.  Rep.  No.  978. 102  Cong..  2d  Sest.  59 
(1992). 


B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1990 
(PRA).  44  U.S.C.  3501-3512  (1988). 
imposes  certain  requirements  on  federal 
agencies  (including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the  PRA.  In 
compliance  with  the  PRA,  the 
Commission  has  submitted  these 
proposed  rules  and  rule  amendments 
and  their  associated  information 
collection  requirements  to  the  Office  of 
Management  end  Budget.  The  burden 
associated  with  this  entire  collection, 
including  these  proposed  rules  and  rule 
amendments,  is  as  follows: 

Average  Burden  Hours  per 
Response — 0.80. 

Number  of  Respondents — 5,980. 

Frequency  of  Response— On  Occasion 
and  Triennially. 

The  burden  associated  with  these 
specific  rules,  as  proposed  to  be 
amended,  is  as  follows: 

Average  Burden  Hours  Per 
Response — 0.10. 

Number  of  Respondents — 5,800. 

Frequency  of  Response — On  Occasion 
and  Triennially. 

Persons  wishing  to  comment  on  the 
information  which  would  be  required 
by  these  rules  as  amended  should 
contact  Gary  Waxman,  Office  of 
Management  and  Budget,  room  3220, 
NEOB,  Washington,  DC  20503,  (202) 
395-7340.  Copies  of  the  information 
collection  submission  to  OMB  are 
available  from  Joe  F.  Mink.  CFTC 
Clearance  Officer.  2033  K  Street  NW., 
Washington.  DC  20581.  (202)  254-9735. 

List  of  Subjects 

17  CFR  Parti 

Brokers,  Commodity  futures. 
17  CFR  Part  3 

Brokers,  Registration. 

17  CFR  Part  10 

Administrative  practice  and 
procedure. 

17  CFR  Part  145 

Freedom  of  information. 

Accordingly,  the  (Commission, 
pursuant  to  the  authority  contained  in 
the  Commodity  Exchange  Act  and,  in 
particular.  Sections  la,  4c,  4e,  4f,  4g,  4p, 
6d,  8a  and  17  thereof  (7  U.S.C.  2.  6c,  6e, 
6f,  6g,  6p,  13a-2,  12a  and  21),  as 
amended  by  the  Futures  Trading 
Practices  Act  of  1992.  Public  Law  102- 
546,  hereby  proposes  to  amend  parts  1. 
3. 10  and  145  of  title  17  of  the  Code  of 
Federal  Regulations  as  follows: 
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PART  1-CENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  dtatioo  for  part  1  is 
proposed  to  be  revised  to  read  as 
follows: 

Aathorily:  7  U^.C  2. 2a.  4. 4a.  6. 6a.  6b. 
6c,  6d.  6e.  6f.  6g.  6h.  6i.  6).  6k,  61. 6in.  6n. 
6o,  6p.  7,  7a.  7b.  8. 9. 12. 12a.  12c.  13a.  13fr- 
1, 16, 16a.  19,  21. 23  and  24.  unless 
otherwise  stated. 

2.  Section  1.3  is  proposed  to  be 
amended  by  revising  paragraph  (x)  to 
read  as  follows: 

§1.3    DeflnMons. 

•        •         •         •        • 

(x)  Floor  trader.  This  term  means  any 
person  who.  in  or  surrounding  any  pit. 
ring.  poet,  or  other  place  provided  by  a 
contract  market  for  the  meeting  of 
persons  similarly  engaged,  purchases  or 
sells  solely  for  such  person's  own 
account,  or  has  been  authorized  by  a 
contract  market  to  purchase  or  sell  for 
such  person's  o>\ni  accoimt.  any 
commodity  for  future  delivery  on  or 
subject  to  the  rules  of  any  contract 
market  and  shall  include  any  person 
required  to  register  as  a  floor  trader 
under  the  Act  by  virtue  of  part  33  of  this 
chapter. 

3.  Section  1.10  is  proposed  to  be 
amended  by  revising  paragraph  (i)(2)(ii) 
to  read  as  follows: 


fl.10    FmwKial 

commlaakNi 

brokers. 


olfutiirae 
end  inlro<tucing 


(2)*  •  • 

(ii)  There  is  filed  against  the  futures 
commission  merchant  an  adfudicatory 
proceeding  brought  by  or  before  the 
Commission  pursuant  to  the  provisions 
of  sections  6(c).  6(d).  6c.  6d.  8a  or  9  of 
the  Act  or  §§  3.55.  3.56  or  3.60  of  this 
chapter. 

4.  Section  1.62  is  proposed  to  be 
revised  to  read  as  follows: 

§1.62    Contract  martwt  requkwiMfrt  for 
floor  broker  and  floor  trader  registration. 

(a)(1)  Each  contract  market  shall 
adopt,  maintain  in  effiact.  and  enforce 
rules  which  have  become  effective 
pursuant  to  section  5a(12)  of  the  Act 
and  §  1.41  and  which  provide  that  no 
person  in  or  surrounding  any  pit.  ring, 
post,  or  other  place  provided  by  such 
contract  market  for  the  meeting  of 
persons  similarly  engaged: 

(i)  Shall  purchase  or  sell  for  any  other 
person  any  commodity  for  future 
delivery,  or  any  commodity  option,  on 


or  subject  to  the  rules  of  that  contract 
market,  unless  such  person  is  registered 
as  a  floor  broker,  or 

(ii)  Shall  purchase  or  sell  solely  for 
such  person's  own  account,  any 
commodity  for  future  delivery,  or  any 
commodity  option,  on  or  subject  to  the 
rules  of  that  contract  market,  unless 
such  person  is  registered  or  has  been 
granted  a  temporary  license  as  a  floor 
trader,  or  has  been  granted  a  temporary 
license  as  a  floor  brokw  to  act  as  a  floor 
trader,  in  accordance  with  section  4f  of 
the  Act  and  $  3.11  or  §  3.40  of  this 
chapter,  and  such  registration  has 
neiliier  been  revoked  nor  withdrawn: 
Provided,  however.  That  such  rules 
must  provide  that  a  floor  broker  or  floor 
trader  will  be  prohibited  from  engaging 
in  activities  requiring  registration  under 
the  Act  or  from  representing  such  floor 
broker  or  floor  trader  is  a  registrant 
under  the  Act  or  the  representative  or 
agent  of  any  registrant  during  the 
pendency  of  any  suspension  of  such 
person's  registration. 

(2)  Each  contract  market  shall  also 
adopt,  maintain  in  effect  and  enforce 
rules  which  have  become  effective 
pursuant  to  section  5a(12)  of  the  Act 
and  §  1.41  which  provide  for  requests 
for  withdrawal  of  floor  broker  or  floor 
trader  registration  using  Form  8-W  in 
accordance  with  §  3.33  of  this  chapter, 
which  require  training  of  floor  brokers 
and  floor  traders  in  accordance  with 
§  3.34  of  this  chapter  and  which  require 
review  of  registration  information  by 
floor  brokers  every  two  years  and  by 
floor  traders  every  three  years  in 
accordance  with  §  3.11(d)  of  this 
chapter. 

(b)  Each  contract  market  must  notify 
the  Commission  of  any  fects  regarding  a 
floor  broker  or  floor  trader  or  an 
applicant  for  registration  as  a  floor 
broker  or  floor  trader,  or  a  floor  trader 
whose  name  appears  on  a  list  submitted 
in  accordance  with  §  1.62-T(a)  in  order 
to  qualify  for  a  temporary  no-action 
position  thereunder,  who  has  been 
granted  trading  privileges  at  the  contract 
market,  which  are  set  forth  as  statutory 
disqualifications  in  section  8a(2)  of  the 
Act  (unless  such  fects  result  fit)m  an 
enforcement  action  filed  by  the 
Commission)  or  which  are  terminations 
of  floor  trading  privileges  for  cause 
under  S  9.11(c)  of  this  chapter  within 
ten  business  days  of  the  date  upon 
which  the  contract  market  first  knows  of 
such  facts.  Notice  to  the  Commission 
shall  be  sufficient  if  the  contract  market 
gives  notice  to  the  Director  of  the 
Division  of  Trading  and  Markets  or  the 
Director's  designee  by  telephone  and 
confirms  such  notice  in  writing  by 
certified  or  registered  mail  or  equivalent 
means  to  the  Commission  at  its 


Washington,  DC  office  (Attn:  Chief 
Counsel.  Division  of  Trading  and 
Markets,  Commodity  Futures  Trading 
Commission.  2033  K  Street.  NW., 
Washington.  DC  20581). 

5.  Section  1.62-T  is  proposed  to  be 
added  to  read  as  follows: 

f1.62-T    No«etien  poeltione  wWi  respect 
to  floor  traders. 

(a)  Notwithstanding  any  other 
provision  of  law,  if  a  contract  market 
submits  to  the  National  Futures 
Association  by  April  26, 1993  a  list  of 
floor  traders  who  were  granted  trading 

Erivileges  on  that  contract  market  on  or 
afore  February  2, 1993,  and  whose 
floor  trading  privileges  remain  in  effect, 
which  includes  the  name,  date  of  birth 
and  social  security  number  of  such  float 
traders,  as  well  as  facts  regarding  such 
floor  traders  which  are  set  forth  as 
statutory  disqualifications  in  section 
8a(2)  of  the  Act  if  the  contract  market 
knows  of  such  facts,  and  such  list  is 
signed  by  the  chief  operating  officer  of 
the  contract  market,  the  Commission 
will  not  commence  an  enforcement 
proceeding  against  a  floor  trader  on  that 
list  based  solely  upon  the  floor  trader's 
failure  to  roister  under  section  4f  of  the 
Act  and  S  3.11  of  this  chapter,  nor  will 
the  Commission  commence  an 
enforcement  proceeding  against  the 
contract  mariost  under  §  1.62  for  failing 
to  bar  such  floor  trader  from  operating 
as  such:  Provided,  however,  that  for 
those  floor  traders  listed  as  to  whom  the 
contract  market  knows  of  facts  set  forth 
as  statutory  disqualifications  in  secticm 
8a(2)  of  the  Act,  the  no-action  position 
contained  in  paragraph  (a)  of  this 
section  will  only  apply  if  the  contract 
market  submits  a  supglemental 
statement  signed  by  the  chief  operating 
officer  of  the  contract  market  stating 
that,  in  light  of  the  Congressional 
mandate  requiring  registration  of  floor 
traders  under  the  Act.  the  contract 
market  understands  its  responsibility  to 
take  affirmative  action  to  conduct 
appropriate  surveillance  of  such  floor 
traders.  These  no-action  positions  shall 
expire  upon  the  floor's  trader  being 
granted  or  denied  registration  under  the 
Act.  or  on  May  26. 1993.  whichever 
comes  earliest:  Provided,  however,  that 
if  the  floor  trader  files  an  application  for 
registration  in  accordance  with  §  3.11  of 
this  chapter  with  the  National  Futures 
Association  by  May  26. 1993,  the  no- 
action  positions  for  the  floor  trader  and 
the  contract  market  as  to  such  floor 
trader  will  be  extended  until  the  floor 
trader  is  granted  or  denied  registraticm 
imder  the  Act,  unless  an  Administrative 
Law  Judge  issues  an  interim  order 
su^wnding  the  no-action  position  as  to 
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such  floor  trader  in  accordance  with 
paragn^h  (c)  of  this  section. 

(b)  Notwithstanding  any  other 
provision  of  law,  if  a  floor  trader  who 
was  granted  trading  privileges  on  a 
contract  market  after  February  2. 1993 
but  on  or  before  April  26, 1993.  files  an 
application  for  registration  as  a  floor 
trader  in  accordance  with  §  3.11  of  this 
chapter  with  the  National  Futives 
Association  on  or  before  April  26, 1993 
demonstrating  that  the  floor  trader 
would  qualify  to  receive  a  temporary 
license  under  §  3.40  of  this  chapter,  and 
the  contract  market  granting  trading 
privileges  has  filed  with  the  National 
Futures  Association  the  certification 
referred  to  in  §  3.40(c)  of  this  chapter, 
the  Commission  will  not  commence  an 
enforcement  proceeding  against  such  a 
floor  trader  based  solely  upon  the  floor 
trader's  failure  to  register  under  section 
4f  of  the  Act  and  §3.11  of  this  chapter, 
nor  will  the  Oimmission  commence  an 
enforcement  proceeding  against  the 
contract  market  imder  §  1.62  of  this  part 
for  failing  to  bar  such  floor  trader  from 
so  operating.  These  no-action  positions 
for  the  floor  trader  and  the  contract 
market  shall  expire  upon  the  floor 
trader's  being  granted  a  temporary 
license  under  the  Act. 

(c)  Suspension  of  no-action  position 
under  paragraph  (a)  of  this  section 
pursuant  to  section  8a(2)  of  the  Act. — 
(1)  Notice.  On  the  basis  of  information 
obtained  by  the  Commission,  the 
Commission  may  at  any  time  serve 
notice  upon  a  floor  trader  whose  name 
appears  on  a  list  submitted  in 
accordance  with  paragraph  (a)  of  this 
section  that: 

(i)  The  Commission  alleges  and  is 
prepared  to  prove  that  such  floor  trader 
is  subject  to  one  or  mmv  of  the  statutory 
disqualifications  set  forth  in  section 
8a(2)oftheAct; 

(ii)  An  Administrative  Law  Judge 
shall  make  a  determination,  based  upon 
written  evidence,  as  to  whether  the  floor 
trader  is  subject  to  such  statutory 
disqualiflcation;  and 

(iii)  If  the  floor  trader  is  found  to  be 
subject  to  a  statutory  disqualification, 
the  no-action  status  of  the  floor  trader 
under  paragraph  (a)  of  this  section  may 
be  suspended  and  the  floor  trader 
ordered  to  show  cause  why  registration 
should  not  be  denied. 

(2)  Written  submission.  If  the  floor 
trader  wishes  to  challenge  the  accuracy 
of  the  allegations  set  forth  in  the  notice, 
the  floor  trader  may  submit  written 
evidence  limited  to  the  type  described 
in  §  3.60(b)(1)  of  this  chapter.  Such 
written  submission  must  be  served  upon 
the  Division  of  Enforcement  and  filed 
with  the  Hearing  Clerk  vrithin  twenty 


days  of  the  date  of  service  of  notice  to 
the  floor  trader. 

(3)  Beply.  Within  ten  days  of  receipt 
of  any  written  submission  filed  by  the 
floor  trader,  the  Division  of  Enforcement 
may  serve  upon  the  floor  trader  and  file 
with  the  Hearing  Clerk  a  reply. 

(4)  Determination  by  Admtnistrative 
Law  Judge.  A  determination  by  the 
Administrative  Law  Judge  as  to  whether 
the  floor  trader  is  subject  to  a  statutory 
disqualification  must  be  based  upon  the 
evidence  of  the  statutory 
disqualification,  notice  with  proof  of 
service,  the  written  submission,  if  any, 
filed  by  the  floor  trader  in  response 
thereto,  any  written  reply  submitted  by 
the  Division  of  Enforcement  and  such 
other  papers  as  the  Administrative  Law 
Judge  may  require  or  permit. 

(5)  Suspension  ana  order  to  show 
cause,  (i)  If  the  floor  trader  is  found  to 
be  subject  to  a  statutory  disqualification, 
the  Administrative  Law  Judge,  within 
thirty  days  after  receipt  of  the  floor 
trader's  written  submission,  if  any,  and 
any  reply  thereto,  shall  issue  an  interim 
order  suspending  the  no-action  status  of 
the  floor  trader  under  paragraph  (a)  of 
this  section  and  requiring  the  floor 
trader  to  show  cause  within  twenty  days 
of  the  date  of  the  order  why. 
notwithstanding  the  existence  of  the 
statutory  disqualification,  the 
registration  of  the  floor  trader  should 
not  be  denied.  The  no-action  status  of 
the  floor  trader  shall  be  suspended, 
effective  five  days  after  the  order  to 
show  cause  is  served  upon  the  floor 
trader  in  accordance  with  §  3.50(a)  of 
this  chapter,  until  a  final  order  with 
respect  to  the  order  to  show  cause  has 
been  issued;  Provided.  That  if  the  sole 
basis  upon  which  the  floor  trader  is 
subject  to  statutory  disquahfication  is 
the  existence  of  a  temporary  order, 
judgment  or  decree  of  the  type 
described  in  section  8a(2)(C)  of  the  Act, 
the  order  to  show  cause  shall  not  be 
issiied  and  the  floor  trader  shall  be 
suspended  until  such  time  as  the 
temporary  order,  judgment  or  decree 
shall  have  expired:  Provided,  however. 
That  in  no  event  shall  the  flow  trader's 
no-action  status  be  suspended  for  a 
period  to  exceed  six  months. 

(ii)  If  the  floor  trader  is  foimd  not  to 
be  subject  to  a  statutory  disqualification, 
the  Administrative  Law  Judge  shall 
issue  an  order  to  that  eflect  and  the 
Hearing  Clerk  shall  promptly  serve  a 
copy  of  such  order  on  the  floor  trader, 
the  Division  of  Trading  and  Markets  and 
the  Division  of  Enforcement.  Such  order 
shall  be  effective  as  a  final  order  of  the 
Commission  fifteen  days  after  the  date 
it  is  served  upon  the  floor  trader  in 
accordance  writh  the  provisions  of 
§  3.50(a)  of  this  chapter  unless  a  timely 


application  for  review  is  filed  in 
accordaiKse  with  $  10.102  of  this 
chapter.  The  appellate  procedures  set 
forth  in  §§  10.102, 10.103, 10.104, 
10.106, 10.107  and  10.109  of  this 
chapter  shall  apply  to  any  appeal 
brought  \mder  piaragraph  (d)  of  this 
section. 

(6)  Further  proceedings.  If  an  order  to 
show  cause  is  issued  pursuant  to 
paragraph  (c)(5)(i)  of  this  section, 
further  proceedings  on  such  order  shall 
be  conducted  in  accordance  with  the 
provisions  of  §  3.60(b)  through  (j)  of  this 
chapter. 

PART  3— REGISTRATION 

6.  The  authority  citation  for  part  3  is 

S)ropo6ed  to  be  revised  to  read  as 
bllows: 

Amharity:  7  U.S.C  la,  2, 6, 6a,  6b.  6c,  «d, 
6e,  6f,  6g.  6h,  6i,  6k.  61, 6m,  6n,  6o,  6p.  8. 
9.  9a,  12, 12a.  13b,  IB,  19,  21  and  23. 

7.  The  authority  citations  at  the  end 
of  each  section  and  at  the  beginning  of 
each  subpart  and  Appendix  A  are 
proposed  to  be  removed. 

Subpart  A— Registration 

8.  Section  3.4  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

13.4    Regietratien  In  one  capacity  net 
Included  in  ragislration  In  any  ott>er 
capacity. 

(a)  Except  as  may  be  otherwise 
provided  in  the  Act  or  in  any  rule, 
regulation,  or  order  of  the  Commission, 
each  futures  commission  merchant, 
floor  broker,  floor  trader,  associated 
person,  commodity  trading  advisor, 
commodity  pool  operator,  introducing 
broker  and  leverage  transaction 
merchant  must  register  as  such  under 
the  Act.  Registration  in  one  capacity 
under  the  Act  shall  not  include 
registration  in  any  other  capacity: 
Provided,  however,  that  a  registered 
floor  broker  need  not  also  register  as  a 
floor  trader  in  order  to  engage  in  activity 
as  a  floor  trader. 


9.  Section  3.11  is  proposed  to  be 
revised  to  read  as  follows: 

S3.11    Registration  of  floor  broicsra  and 
floor  traders. 

(a)  Application  for  registration.  (1) 
Application  for  registration  as  a  floor 
broker  or  floor  trader  must  be  on  Form 
8-R,  completed  and  filed  with  the 
National  Futures  AssociaticMi  in 
accordance  with  the  instructions 
thereto.  Each  Form  8-R  filed  in 
accordance  with  paragraph  (a)  of  this 
section  must  be  accompanied  by  the 
fingerprints  of  the  applicant  on  a 
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fingerprint  card  provided  for  that 
purpose  by  the  National  Futures 
Association,  except  that  a  fingerprint 
card  need  not  be  filed  by  any  applicant 
who  has  a  current  Form  8-^  on  file  with 
the  Conunission  or  the  National  Futures 
Association. 

(2)  An  applicant  for  registration  as  a 
floor  broker  or  floor  trader  will  not  be 
registered  as  a  floor  broker  or  floor 
trader,  respectively,  or  granted  a 
temporary  license  to  act  as  a  floor 
trader,  unless  the  applicant  has  been 
granted  trading  privileges  by  a  board  of 
trade  designated  as  a  contract  market  by 
the  Conunission. 

(3)  When  the  Commission  or  the 
National  Futures  Association 
determines  that  an  applicant  for 
registration  as  a  floor  broker  or  floor 
trader  is  not  disqualified  bom  such 
registration  or  temporary  license,  the 
National  Futures  Association  will 
provide  notification  in  writing  to  the 
applicant  and  to  any  contract  market 
that  has  granted  the  applicant  trading 
privileges  that  the  applicant's 
registration  as  a  floor  broker  or  floor 
trader,  respectively,  or  temporary 
license  to  act  as  a  floor  trader,  is 
granted. 

(b)  Duration  of  registration.  A  person 
registered  as  a  floor  broker  or  floor 
trader  in  accordance  with  paragraphs  (a) 
or  (c)  of  this  section,  and  whose 
registration  has  neither  been  revoked 
nor  withdrawn,  will  continue  to  be  so 
registered  unless  such  person's  trading 
privileges  on  all  contract  markets  have 
ceased.  Such  person  will  be  prohibited 
fit>m  engaging  in  activities  requiring 
registration  under  the  Act  or  from 
representing  himself  to  be  a  registrant 
under  the  Act  or  the  representative  or 
agent  of  any  registrant  during  the 
pendency  of  any  suspension  of  such 
registration  or  of  all  such  trading 
privileges.  In  accordance  with  $  3.31(d), 
each  contract  market  that  has  granted 
trading  privileges  to  a  person  who  is 
registered,  or  has  applied  for 
registration,  as  a  floor  broker  or  floor 
trader,  must  notify  the  National  Futures 
Association  within  twenty  days  after 
such  person's  trading  privileges  on  such 
contract  market  have  ceased. 

(c)  Special  registration  for  certain 
persons  where  there  is  a  break  in 
continuity  of  trading  privileges.  (l)(i) 
Floor  broker  Any  person  whose 
registration  as  a  floor  broker  has 
terminated  within  the  preceding  sixty 
days  and  who  is  granted  trading 
nrivileges  by  any  contract  market  will 
be  granted  a  temporary  license  to  act  in 
the  capacity  of  a  floor  trader  upon 
mailing  to  the  National  Futures 
Association  of  a  Form  8-R  completed 
and  filed  in  accordance  with  the 


instructions  thereto,  accompanied  by 
the  fingerprints  of  the  floor  oroker  on  a 
fingerprint  card  provided  by  the 
National  Futures  Association  for  that 
purpose  and,  if  applicable,  a 
Supplemental  Sponsor  Certification 
Statement  signed  by  the  new  sponsor 
(who  must  meet  the  requirements  set 
forth  in  §  3.60(b)(2)(i)  (A)  and  (Q)  that 
contains  conditions  identical  to  those 
agreed  to  by  the  previous  sponsor, 
provided  that: 

(A)  Such  person's  registration  as  a 
floor  broker  is  not  suspended  or 
revoked; 

(B)  There  is  no  pending  adjudicatory 
proceeding  against  such  person  under 
sections  6(c),  6(d),  6c,  6d,  8a  or  9  of  the 
Act  or  §§  3.55  or  3.60  and,  within  the 
preceding  twelve  months,  the 
Commission  has  not  permitted  the 
withdrawal  of  an  application  for 
registration  in  any  capacity  after 
initiating  the  procedures  provided  in 
§3.51; 

(C)  The  Disciplinary  History  questions 
(items  14-18)  of  such  person's 
registration  application  contain  no 
"yes"  answers,  or  none  except  those 
arising  from  a  matter  which  already  has 
been  disclosed  in  connection  with  a 
previous  application  for  registration  in 
any  capacity  if  such  registration  was 
granted,  or  which  was  disclosed  more 
than  thirty  days  previously  in  an 
amendment  to  such  application:  and 

'    (D)  The  contract  market  that  has 
granted  trading  privileges  has  made  the 
certification  reouired  under  §  3.40(c). 
(ii)  Floor  trader  Any  person  whose 
registration  as  a  floor  trader  has 
terminated  within  the  preceding  sixty 
days  and  who  is  granted  trading 
privileges  by  any  contract  market  will 
be  granted  a  temporary  license  to  act  in 
the  capacity  of  a  floor  trader  upon 
mailing  to  the  National  Futures 
Association  of  a  Form  8-R  completed 
and  filed  in  accordance  with  the 
instructions  thereto,  accompanied  by 
the  fingerprints  of  the  floor  trader  on  a 
fingerprint  card  provided  by  the 
National  Futures  Association  for  that 
purpose  and,  if  applicable,  a 
Supplemental  Sponsor  Certification 
Statement  signed  by  the  new  sponsor 
(who  must  meet  the  requirements  set 
forth  in  §  3.60(b)(2)(i)  (A)  and  (C)  that 
contains  conditions  identical  to  those 
agreed  to  by  the  previous  sponsor, 
provided  that: 

(A)  Such  person's  registration  as  a 
floor  trader  is  not  suspended  or  revoked; 

(B)  There  in  no  pending  adjudicatory 
proceeding  against  such  person  imder 
sections  6(c),  6(d),  6c,  6d,  8a  or  9  of  the 
Act  or  §§  3.55  or  3.60  and,  within  the 
preceding  twelve  months,  the 
Commission  has  not  permitted  the 


withdrawal  of  an  application  for 
registration  in  any  capacity  after 
initiating  the  procedures  provided  in 
§3.51; 

(C)  The  Disciplinary  History  questions 
(items  14-18)  of  such  person's 
registration  application  contain  no 
"yes"  answers,  or  none  except  those 
arising  from  a  matter  which  already  has 
been  disclosed  in  connection  Mrith  a 
previous  application  for  registration  in 
any  capacity  if  such  registration  was 
granted,  or  which  was  disclosed  more 
than  thirty  days  previously  in  an 
amendment  to  such  application;  and 

(D)  The  contract  market  that  has 
granted  trading  privileges  has  made  the 
certification  required  under  §  3.40(c)  of 
this  part. 

(EJ  If  such  person  is  seeking  \ 

registration  as  a  floor  broker,  he  will  be 
granted  a  temporary  license  to  act  in  the 
capacity  of  floor  trader  imder  the  same 
conditions  set  forth  in  paragraph 
(c)(l)(ii)  introductory  text  and 
paragraphs  (c)(l)(ii)  (A)-(D)  of  this 
section,  except  that,  in  lieu  of  the 
condition  set  forth  in  paragraph 
(c)(l)(ii)(C)  of  this  section,  such  p)erson's 
previously  filed  Form  8-R  and  Forms  3- 
R,  if  any,  must  contain  no  "Yes" 
answers  to  the  Disciplinary  History 
questions  (items  14-18)  and  his  new 
Form  8-R  also  must  contain  no  "Yes" 
answers  to  the  Disciplinary  History 
questions  (items  14-18). 

(F)  A  temporary  license  received  in 
accordance  with  paragraph  (c)(1)  of  this 
section  shall  be  subject  to  the  provisions 
of§§3.41,  3.42  and  3.43. 

(2)  Transfer  of  registration  category 
where  there  is  no  break  in  continuity  of 
trading  privileges,  (i)  Any  person 
registered  as  a  floor  broker  who 
continuously  maintains  trading 
privileges  at  any  contract  market  that 
has  made  the  certification  required 
under  §  3.40  will  be  registered  as,  and 
in  the  capacity  of,  a  floor  trader  upon 
mailing  to  the  National  Futures 
Association  of  a  Form  3-R  completed 
and  filed  in  accordance  with  the 
instructions  thereto  indicating  the 
intention  to  change  registration 
category,  accompanied  by  evidence  of 
the  granting  of  trading  privileges  at  the 
new  contract  market,  if  applicable.  Any 
person  changing  registration  categories 
in  accordance  with  this  paragraph  shall 
remain  subject  to  any  conditions  or 
restrictions  applicable  to  the  previous 
registration. 

(ii)  Any  person  registered  as  a  floor 
trader  who  continuously  maintains 
trading  privileges  at  any  contract  market 
that  has  made  the  certification  required 
under  §  3.40  of  this  part  will  be 
registered  as,  and  in  the  capacity  of,  a 
floor  broker  upon  mailing  to  the 
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National  Futures  Association  of  a  Form 
3-R  completed  and  filed  in  accordance 
with  the  instructions  thereto  indicating 
the  intention  to  change  registration 
category,  provided  his  previously  filed 
Form  8-R  and  any  Forms  3-R.  as  well 
as  the  Form  3^  indicating  the  intention 
to  change  registration  category,  contain 
no  "Yes"  answers  to  the  Disciplinary 
History  questions  (items  14-18), 
accompanied  by  evidence  of  the 
granting  of  trading  privileges  at  the  new 
contract  market,  if  applicable.  Any 
person  changing  registration  categories 
in  accordance  with  this  paragraph  shall 
remain  subject  to  any  conditions  or 
restrictions  applicable  to  the  previous 
registration. 

(d)  Review  of  floor  broker  or  floor 
trader  registration  information.  Every 
two  years  in  the  case  of  a  floor  broker 
and  every  three  years  in  the  case  of  a 
floor  trader,  the  National  Futures 
Association  shall  provide  each  such 
registrant  with  a  printout  of  information 
contained  in  the  National  Futures 
Association's  registration  database 
regarding  such  registrant.  TTiis  printout 
shall  be  promptly  reviewed  by  the  floor 
broker  or  floor  trader.  If  the  information 
contained  therein  is  correct,  the  floor 
broker  or  floor  trader  need  not  take  any 
further  action.  If  the  information 
contained  therein  is  incorrect,  the  floor 
broker  or  floor  trader  must  indicate 
what  changes  are  necessary  and  return 
the  printout  promptly  to  the  National 
Futures  Association  with  appropriate     • 
changes.  The  failure  of  a  registrant  to 
return  the  printout  will  be  deemed  to 
constitute  recertification  of  the 
registration  information  contained 
therein. 

10.  Section  3.12  is  proposed  to  be 
amended  by  revising  paragraphs 
(d)(l)(iv)  and  (i)(l)(iv)  to  read  as 

follows: 

§  3.1 2    Registration  of  Msodated  persons 
of  futures  commisston  merchants, 
introducing  tKokers,  commodity  trsding 
advisors,  commodity  pool  operators  and 
ieverags  transaction  n  srchants. 
*         *         •         •         • 

(d)*  •  • 

(1)*||»  • 

(iv)  Whether  there  is  a  pending 
adjudicatory  proceeding  under  sections 
6(c),  6(d),  6c,  6d,  8a  or  9  of  the  Act  or 
§§  3.55,  3.56  or  3.60  or  if,  within  the 
preceding  twelve  months,  the 
Commission  has  permitted  the 
withdrawal  of  an  application  for 
registration  in  any  capacity  after 
instituting  the  procedures  provided  in 
§  3.51  and,  if  so,  that  the  sponsor  has 
been  given  a  copy  of  the  notice  of  the 


institution  of  a  proceeding  in 
connection  therewith; 

(i)'  •  • 

(D*  *  * 

(iv)  Whether  there  is  a  pending 
adjudicatory  proceeding  imder  sections 
6(c),  6(d).  6c.  6d,  8a  or  9  of  the  Act  or 
§§  3.55.  3.56  or  3.60  of  if,  within  the 
preceding  twelve  months,  the 
Commission  has  permitted  the 
withdrawal  of  an  application  for 
registration  in  any  capacity  after 
instituting  the  procedures  provided  in 
§  3.51  and,  if  so,  that  the  sponsor  has 
been  given  a  copy  of  the  notice  of  the 
institution  of  a  proceeding  in 
connection  therewith; 

11.  Section  3.21  is  proposed  to  be 
amended  by  revising  paragraph  (b)(2)  to 
read  as  follows: 

f  3.21    Exemptions  from  fingerprinting 
requirements  in  certain  cases. 

(b)*  •  * 

(2)  With  respect  to  fingerprints  of  a 
floor  broker  or  floor  trader.  The 
applicant  for  registration;  or 

12.  Section  3.31  is  proposed  to  be 
amended  by  revising  the  first  sentence 
of  paragraph  (a),  and  paragraphs  (b)  and 
(d)  to  read  as  follows: 

S  3.31    Deficiencies,  Insccurscies,  and 
changes,  to  be  reported. 

(a)  Each  applicant  or  registrant  as  a 
futures  commission  merchant, 
commodity  trading  advisor,  commodity 

E)ool  operator,  introducing  broker,  or 
everage  transaction  merchant  must,  in 
accordance  with  the  instructions 
thereto,  promptly  correct  any  deficiency 
or  inaccuracy  in  Form  7-R  or  Schedule 
D  of  Form  7-R  which  no  longer  renders 
accurate  and  current  the  information 
contained  therein.  •  •  • 

(b)  Each  applicant  or  registrant  as  a 
floor  broker,  floor  trader  or  associated 
person,  each  person  who  qualifies  for 
the  temporary  no-action  positions  under 
§  1.62-T  of  this  chapter,  and  each 
principal  of  a  futiires  commission 
merchant,  commodity  trading  advisor, 
commodity  pool  operator,  introducing 
broker,  or  leverage  transaction  merchant 
must,  in  accordance  with  the 
instructions  thereto,  promptly  correct 
any  deficiency  or  inaccuracy  in  the 
Form  8-R  or  supplemental  statement 
thereto  which  no  longer  renders 
accurate  and  current  the  infomutioD 
contained  in  the  Form  8-R  or 
supplemental  statement.  Each  such 
correction  must  be  made  on  Fonn  3-R 
and  must  be  prepared  and  filed  in 


accordance  with  the  instructions 
thereto. 

(d)  Each  contract  market  that  has 
granted  trading  privileges  to  a  person 
who  is  registered,  has  received  a 
temporary  Ucense,  or  has  applied  for 
registration  as  a  floor  broker  or  floor 
trader,  or  whose  name  appears  on  a  list 
of  floor  traders  submitted  in  accordance 
with  S  1.62-T(a)  of  this  chapter  or  «^o 
has  submitted  an  application  for 
registration  under  %  1.62-T(b)  of  this 
chapter  in  order  to  qualify  for  temporary 
no-action  positions  thereunder,  must 
notify  the  National  Futures  Association 
within  twenty  days  after  such  person 
has  ceased  having  trading  privileges  on 
such  contract  market. 

•  •        •        •        • 

13.  Section  3.33  is  proposed  to  be 

amended  by  revising  paragreph  (a) 
introductory  text,  the  first  sentence  of 
paragraph  (b)  introductory  text, 
paragraph  (e)  and  paragraph  (f) 
introductory  text  to  read  as  follows: 

13.33    Withdrawsl  from  rsgistrstion. 

(a)  A  futures  commission  merchant, 
introducing  broker,  commodity  trading 
advisor,  commodity  pool  operator, 
leverage  transaction  merchant,  floor 
broker  or  floor  trader  may  request  that 
its  registration  be  withdrawn  in 
accordance  with  the  requirements  of 
this  section  if: 

•  •        •        •        • 

(b)  A  request  for  withdrawal  from 
registration  as  a  futures  commission 
merchant,  introducing  broker, 
commodity  trading  advisor,  commodity 
pool  operator,  or  leverage  transaction 
merchant  must  be  made  on  Form  7-W, 
and  a  request  for  withdrawal  from 
registration  as  a  floor  broker  or  floor 
trader  must  be  made  on  Form  8-W, 
completed  and  filed  with  National 
Futures  Association  in  accordance  with 
the  instructions  thereto.  •  •  • 


(e)  A  request  for  withdrawal  fivm 
registration  as  a  futures  commission 
merchant,  introducing  broker, 
commodity  trading  advisor,  commodity 
pool  operator,  leverage  transaction 
merchant  on  Form  7-W,  and  a  request 
for  withdrawal  from  registration  as  a 
floor  broker  or  floor  trader  on  Form  8- 
W,  must  be  sent  to  the  National  Futures 
Association.  Registration  Office,  200 
West  Madison  Street,  Chicago,  Illinois 
60606  and  a  copy  of  such  request  must 
be  sent  by  the  National  Futures 
Association  within  three  business  days 
of  the  receipt  of  such  withdrawal 
request  to  the  Commodity  Futures 
Trading  Commission,  Division  of 
Trading  and  Markets,  Registradon  Unit. 
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2033  K  Street.  NW..  Washington.  DC 
20581.  In  addition,  any  floor  broker  or 
floor  trader  requesting  witbdrawal  from 
registration  must  file  a  copy  of  his  Form 
8-W  with  each  contract  market  that  has 
granted  him  trading  privileges.  Within 
three  business  days  of  any 
determination  by  the  National  Futures 
Association  under  $  3.10(d)  of  this  part 
to  treat  the  failure  by  a  registrant  to  file 
an  annual  Form  7-R  as  a  request  for 
withdrawal,  the  National  Futures 
Association  shall  send  the  Commission 
notice  of  that  determination. 

(f)  Except  as  otherwise  provided  in 
§  3.10(d).  a  request  for  withdrawal  from 
registration  will  become  effective  on  the 
thirtieth  day  after  receipt  of  such 
request  by  the  National  Futures 
Association,  or  earlier  upon  written 
notice  from  the  National  Futures 
Association  (with  the  written 
concurrence  of  the  Commission)  of  the 
granting  of  such  request,  unless  prior  to 
the  effective  date: 


14.  Section  3.34  is  proposed  to  be 
added  to  read  as  follows: 

§  3.34    Mandatory  ethics  training  for 
registrants. 

(a)  Any  individual  registered  as  a 
futures  commission  merchant, 
introducing  broker,  commodity  trading 
advisor,  commodity  pool  operator, 
leverage  transaction  merchant, 
associated  person,  floor  broker  or  floor 
trader  under  the  Act  must  attend  ethics 
training  to  ensure  that  he  understands 
his  responsibilities  to  the  public  imder 
the  Act,  including  responsibilities: 

(1)  To  observe  just  and  equitable 
principles  of  trade,  any  rule  or 
regulation  of  the  Commission,  any  rule 
of  any  appropriate  contract  market, 
registered  futures  association,  or  other 
self-regulatory  organization,  or  any 
other  applicable  federal  or  state  law, 
rule  or  regulation; 

(2)  To  act  honestly  and  fairly  and  with 
due  skill,  care  and  diligence  in  the  best 
interests  of  his  customers  and  the 
integrity  of  the  market; 

(3 1  To  have  and  employ  eflectively  the 
resources  and  procedures  which  are 
needed  for  the  proper  performance  of 
his  business  activities; 

(4)  To  know  the  financial  situation 
and  investment  experience  of  his 
customers; 

(5)  To  disclose  material  information 
in  dealings  with  his  customers;  and 

(6)  To  avoid  conflicts  of  interest. 

(b)  The  training  required  by  this 
section  must: 

(1)  Be  at  least  four  hours  in  duration 
for  an  individual's  initial  session  and 
one  hour  in  duration  for  subsequent 
periodic  sessions; 


(2)  Provide  a  description  of  the 
requirements  of  the  Act  and  rules 
promulgated  thereunder  concerning 
treatment  of  customer  orders  and 
handling  of  customer  business; 

(3)  Cover  the  subject  matter  referred  to 
in  paragraph  (a)  of  this  section,  as  it 
pertains  to  the  registration  category  in 
which  the  person  is  registered  or 
seeking  registration;  and 

(4)  Ete  provided  by  or  pursuant  to  a 
program  of  training  (including 
videotape  or  electronic  presentation) 
sponsored  by  a  self-regulatory 
organization,  an  entity  that  meets  the 
criteria  set  forth  in  section  501(c)(3)  of 
the  Internal  Revenue  Code,  an  entity 
accredited  to  conduct  continuing 
education  programs  by  a  state 
professional  licensing  authority  in  the 
nelds  of  law,  finance,  accoimting  or 
economics,  or  a  trade  association  or 
other  person  the  program  of  which  is 
approved  by  the  Commission  for  this 
purpose. 

(c)  Any  individual  granted 
registration  as  a  futures  commission 
merchant,  introducing  broker, 
commodity  trading  advisor,  commodity 
pool  operator,  leverage  transaction 
merchant,  associated  person  or  floor 
broker  under  the  Act  after  the  eflective 
date  of  this  section  who  has  not  been 
duly  registered  under  the  Act  at  any 
time  during  the  two-year  period 
immediately  preceding  the  date  such 
individual's  application  for  registration 
was  received  by  the  National  Futures 
Association,  must  attend  training 
referred  to  in  this  section  within  six 
months  after  being  granted  registration, 
and  thereafter  every  three  years.  Any 
individual  registered  as  a  floor  trader 
under  the  Act  after  the  effective  date  of 
this  section  who  has  not  been  duly 
registered  under  the  Act  during  the  two- 
year  period  immediately  preceding  the 
date  such  individual's  application  for 
registration  was  received  by  the 
National  Futures  Association,  and 
whose  name  did  not  appear  on  a  list 
submitted  by  a  contract  market  to  the 
National  Futures  Association  in 
accordance  with  §  1.62-T(a)  of  this 
chapter  or  who  did  not  file  his 
registration  application  in  accordance 
with  §  1.62-T(b)  of  this  chapter  must 
attend  training  within  six  months  after 
being  granted  registration,  and  thereafter 
every  three  yeara.  All  other  individual 
registrants  must  attend  the  training 
referred  to  in  this  section  every  three 
years.  The  requirement  that  new 
registrants  attend  ethics  training  within 
six  months  of  being  granted  registration 
can  be  satisfied  if  such  training  is  taken 
within  six  months  prior  to  the  registrant 
having  filed  his  application  for 
registration. 


(d)  Evidence  of  attendance  at  ethics 
traiiiing.  including  evidence  of 
completion  of  videotape  or  electronic 
training,  must  be  maintained  in 
accordance  with  S 1-31  of  this  chapter 
by: 

(1)  An  individual  registered  as  a 
futures  commission  merchant, 
introducing  broker,  commodity  trading 
advisory,  commodity  pool  operator,  or 
leverage  transaction  merchant; 

(2)  In  the  case  of  an  associated  person, 
by  each  sponsor  of  the  associated 
person;  and 

(3)  In  the  case  of  a  floor  broker  or  floor 
trader,  by  each  contract  market  that  has 
granted  trading  privileges  to  the  floor 
broker  or  floor  trader. 

Subpart  B— Twnporary  Ucansea 

15.  Section  3.40  is  proposed  to  be 
amended  by  revising  the  section 
heading,  the  introductory  text  of  the 
section  and  paragraph  (c)  to  read  as 
follows: 

f  3.40    Temporary  licensing  of  sppllcsnta 
for  associated  person,  floor  brolcer  or  floor 
trader  registration. 

Notwithstanding  any  other  provision 
of  these  regulations  and  pursuant  to  the 
terms  and  conditions  of  this  subpart,  the 
National  Futures  Association  may  grant 
a  temporary  license  to  any  applicant  for 
registration  as  an  associated  person, 
floor  broker  (to  act  in  the  capacity  of  a 
floor  trader)  or  floor  trader  upon  the 
contemporaneous  filing  with  the 
National  Futures  Association  of: 

•  •        •        •        • 

(c)  If  the  applicant  is  applying  for 
registration  as  an  associated  pereon,  the 
sponsor's  certification  required  by 
§  3.12(c),  and  if  the  applicant  is 
applying  for  registration  as  a  floor 
broker  or  floor  trader,  evidence  that  the 
applicant  has  been  granted  trading 
privileges  by  a  contract  market  that  has 
filed  with  the  National  Futures 
Association  a  certification  signed  by  its 
chief  operating  officer  with  respect  to 
the  review  of  an  applicant's 
employment,  credit  and  other  history  in 
connection  with  the  granting  of  trading 
privileges. 

•  •        •        •        • 

16.  Section  3.41  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

1 3.41    Restrictions  upon  sctlvHies. 

(a)  Subject  to  the  provisions  of  §  3.42 
of  this  part  and  all  of  the  obHgations 
imposed  on  such  registrants  under  the 
Act  (in  particular,  section  14  thereof) 
and  the  rules,  regulations  and  orders 
thereunder,  an  applicant  for  registration 
as  an  associated  person  who  has 
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received  written  notification  that  a 
temporary  license  has  been  granted  may 
act  in  the  capacity  of  an  associated 
person,  and  an  applicant  for  registration 
as  a  floor  broker  or  floor  trader  who  has 
received  written  notification  that  a 
temporary  license  has  been  granted  may 
act  in  the  capacity  of  a  floor  trader. 

17.  Section  3.42  is  proposed  to  be 
amended  by  revising  paragraphs  (a)(2), 
(a)(4).  (a)(5).  and  (a)(6).  by  adding 
paragraphs  (a)(7)  and  (a)(8).  and  by 
revising  paragraph  (b)  to  read  as  follows: 

13.42    Tannination. 

(a)*  •  • 

(2)  Immediately  upon  termination  of 
the  association  of  the  applicant  for 
registration  as  an  associated  person  with 
the  registrant  which  filed  the 
sponsorship  certincation,  or 
immediately  upon  loss  of  trading 
privileges  on  all  contract  markets  on 
which  such  trading  privileges  are  held 
by  an  applicant  for  registration  as  a  floor 
broker  or  floor  trader  as  described  in 
§  3.40(c); 

(4)  Immediately  upon  failure  to 
comply  with  an  order  to  pay  a  civil 
monetary  penahy  within  the  time 
permitted  under  sections  6(e),  6b  or 
6c(d)oftheAct; 

(5)  Immediately  upon  failure  to  pay 
the  full  amount  of  a  reparation  order 
within  the  time  permitted  under  section 
14(f)  of  the  Act; 

(6)  Immediately  upon  failure  to 
comply  with  an  awaJd  in  an  arbitration 
proceeding  conducted  pursuant  to  part 
180  of  this  chapter  within  the  time 
permitted  for  such  compliance  as 
specified  in  section  10(g)  of  National 
Futures  Association's  Code  of 
Arbitration  or  the  comparable  tinie 
period  specified  in  the  rules  of  a 
contract  market  or  other  appropriate 
arbitration  forum; 

(7)  Immediately  upon  the  revocation 
or  withdrawal  of  the  registration  of  the 
applicant's  sponsor,  or 

(8)  Immediately  upon  notice  to  the 
applicant  and  the  applicant's  sponsor  or 
the  contract  market  that  has  granted  the 
applicant  trading  privileges  that: 

(i)  The  applicant  failed  to  disclose 
relevant  disciplinary  history 
information  in  response  to  items  14 
through  18  on  the  applicant's  Form  8- 
Rior 

(ii)  An  event  has  occurred  leading  to 
an  affirmative  response  to  any  of  items 
14  through  18  on  the  applicant's  Form 
6-R. 

(b)  Upon  termination,  the  applicant 
may  not  engage  in  any  activity  which 
requires  registration  with  the 


Commission  as  an  associated  person, 
floor  broker  or  floor  trader. 

18.  Section  3.43  is  proposed  to  be 
amended  by  revising  paragraphs  (b)(1) 
and  (b)(2)  to  read  as  follows: 

13.43    RalatkMWhip  to  ragislratlon. 

•        *        •        •        • 

(b)«  •  • 

(1)  A  determination  by  the  National 
Futures  Association  that  the  applicant  is 
qualified  for  registration  as  an 
associated  person,  floor  broker  or  floor 
trader;  or 

(2)  The  expiration  of  six  months  from 
the  date  of  issuance  unless  a  notice  has 
been  issued  under  §3.60  of  the 
initiation  of  a  proceeding  to  deny 
registration  under  section  8a(2)  or  8a(3) 
of  the  Act. 

19.  Section  3.46  is  proposed  to  be 
amended  by  revising  paragraph  (a)  to 
read  as  follows: 

f3.46    Tennination. 

(a)  A  temporary  Hcense  shall 
terminate: 

(1)  Five  days  after  service  upon  the 
applicant  of  a  notice  by  the  National 
Futures  Association  that  the  applicant 
for  registration  may  be  foimd  subject  to 
a  statutory  disqualification  fitim 
registration; 

(2)  Immediately  upon  termination  of 
the  applicant's  guarantee  agreement  in 
accordance  with  §  1.10  (j)(4)(ii)  or  (i)(S) 
of  this  chapter,  unless  a  new  guarantee 
agreement  is  filed  in  accordance  with 

§  3.45(b)  of  this  subpart; 

(3)  Immediately  upon  the  failure  of  an 
applicant  to  respond  to  a  written  request 
by  the  Commission  or  the  National 
Futures  Association  for  clarification  of 
information  set  forth  in  the  application 
of  the  applicant  or  any  principal 
(including  any  branch  office  manager) 
thereof  or  for  the  resubmission  of  a 
fingerprint  card  pursuant  to  §  3.44(c)  of 
this  subpart  in  accordance  with  such 
request; 

(4)  Immediately  upon  the  revocation 
or  withdrawal  of  the  guarantor  futures 
commission  merchant's  registration. 

(5)  Immediately  upon  the  withdrawal 
of  the  registration  application  pursuant 
to  §  3.44(c)  of  this  subpart; 

(6)  Immediately  upon  failure  to 
comply  with  an  order  to  pay  a  civil 
monetary  penalty  within  the  time 
permitted  under  sections  6(e),  6b  or 
6c(d)oftheAct; 

(7)  Immediately  upon  failure  to  pay 
the  full  amount  of  a  reparation  order 
within  the  time  permitted  under  section 
14(0  of  the  Act; 

(8)  Immediately  upon  failure  to 
comply  with  an  award  in  an  arbitration 
proceeding  conducted  pursuant  to  part 
180  of  this  chapter  within  the  time 


permitted  for  such  compliance  as 
specified  in  section  10(g)  of  National 
Futures  Association's  Code  of 
Arbitration  or  the  comparable  time 
period  specified  in  the  rules  of  a 
contract  market  or  other  appropriate 
arbitration  forum; 

(0)  Whenever  a  person  not  listed  as  a 
principal  on  the  applicant's  initial 
registration  application  becomes  a 
principal  under  S  3.1(a);  or 

(10)  Immediately  upon  notice  to  the 
appUcant  and  the  guuantor  futures 
commission  merchjant  that: 

(i)  The  appUcant  or  any  principal 
(including  any  branch  officer  manager) 
failed  to  disclose  relevant  disciplinary 
history  information  in  response  to  items 
11  through  15  on  the  applicant's  Form  - 
7-9.  or  items  14  throiij^  18  on  a 
prindpal's  Form  &^  or 

(ii)  An  event  has  occurred  leading  to 
an  affirmative  response  to  any  of  items 
11  through  15  on  the  applicant's  Form 
7-R  or  items  14  through  18  on  a 
principal's  Form  8-R. 

20.  Section  3.47  is  proposed  to  be 
amended  by  revising  paragraph  (b)(2)  to 
read  as  follows: 

13.47    Ralationahip  to  registration. 

(b)-  •  • 

(2)  The  expiration  of  six  months  fiY)m 
the  date  of  issuance  unless  a  notice  has 
been  issued  under  §  3.60  of  the 
initiation  of  a  proceeding  to  deny 
registration  under  sections  8a(2)  or  8a(3) 
of  the  Act. 

Subpart  C— OenW,  Sutpenaion  or 
Revocation  of  Registration 

21.  Section  3.55  is  proposed  to  be 
amended  by  revising  paragraph  (e)(1)  to 
read  as  follows: 

13.55    Suspension  and  revocation  of 
registration  pursuant  to  section  8a<2)  of  the 
Act 


(e)  Suspension  and  order  to  show 
cause.  (1)  If  the  registrant  is  found  to  be 
subject  to  a  statutory  disqualification, 
the  Administrative  Law  Judge,  within 
thirty  days  after  receipt  of  the 
registrant's  written  submission,  if  any, 
and  any  reply  thereto,  shall  issue  an 
interim  order  suspending  the 
registration  of  the  registrant  and 
requiring  the  registrant  to  show  cause 
within  twenty  days  of  the  date  of  the 
order  why,  notwithstanding  the 
existence  of  the  statutory 
disqualification,  the  registration  of  the 
registrant  should  not  be  revoked.  The 
registration  of  the  registrant  shall  be 
suspended,  elective  five  days  after  the 
order  to  show  cause  is  served  upon  the 
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registrant  in  aooordanoe  writh  %  3.S0(a). 
until  ■  Anal  otdar  writh  respect  to  th« 
order  to  show  causa  has  bean  issued: 
Pmvidad,  That  if  the  sole  basis  upon 
which  the  registrant  is  subject  to 
statutory  disqualification  is  the 
existence  of  a  temporary  order, 
judgnMot  or  decree  of  the  Wpe 
described  in  section  8a(2MC)  of  the  Act. 
the  order  to  show  cause  shall  not  be 
issued  and  the  registrant  shall  be 
siispended  until  such  time  as  the 
temporary  order,  judgment  or  decree 
shall  have  expired:  Provided,  however. 
That  in  no  event  shall  the  registrant  be 
sospended  for  a  period  to  esocaed  six 
months. 


22.  Section  3.S6  is  proposed  to  be 
added  to  read  as  follows: 

ilM   Seapanaien or modMoadon ol 
regiaea«on  pweeant  to  aeeiion  •a(1 1)  a« 
the  Act 

(a)  Notice.  (1)  On  the  basis  of 
information  obtained  by  the 
Commission,  the  Commission  may  at 
any  time  serve  wrritten  notice  upon  a 
registrant  in  any  capacity  under  the  Act 
that: 

(i)  The  Commission  alleges  and  is 
prepared  to  prove,  by  reference  to  an 
information,  indictment  or  complaint 
authorized  by  a  United  States  Attorney 
or  an  appropriate  official  of  any  State 
that  the  registrant  is  chsrged  with  the 
commission  of  or  participation  in  a 
crime  involving  a  violation  of  the  Act  or 
a  violatiaii  of  any  other  provision  of 
federal  or  state  law  that  would  reflect  on 
the  honesty  or  the  fitness  of  the  person 
to  act  as  a  fidudair  that  is  puni^able 
by  imprisonment  for  a  term  exceeding 
one  year,  and  that  continued  registration 
of  the  peraoo  may  poae  a  thraet  to  the 
public  interest  or  may  threetao  to  impair 
public  confidence  in  any  market 
regulated  by  the  Commission: 

Tii)  An  Administrative  Law  Judge 
shall  make  a  determination,  based  upon 
written  evidence  and  any  oral  hearing 
granted,  as  to  whether  the  registrant  is 
charged  with  the  commission  of  or 
participation  in  such  a  crime  and 
whether  the  continued  registration  of 
the  person  may  poee  a  threat  to  the 
puMic  interest  or  may  threaten  to  impair 
public  confidence  in  any  market 
regulated  by  the  Commission:  and 

liii)  If  the  re^strant  is  found  to  be 
charged  with  the  commission  of  or 
participation  in  audi  a  crime  and  ft  ie 
found  that  the  continued  registration  of 
the  person  may  pose  a  threat  to  the 
public  interest  or  may  threaten  to  impeir 
public  confidence  in  any  market 
regulated  by  the  Commission,  the 
registration  of  the  registrant  shall  be 
suspended  or  modi^d. 


(2)  the  notice  reCarred  to  in  peragraph 
(a)  of  this  section  shall  indude  a  rfiort 
and  plain  statemmt  that  the  continued 
registration  of  the  registrant  may  poae  a 
threat  to  the  public  interest  or  may 
threaten  to  impair  public  coafidanoa  in 
any  market  regulated  by  the 
Commission. 

(b)  Response.  (1)  If  the  registrant 
%vishes  to  challenge  the  accxuacy  of  the 
^legations  in  the  notice,  the  registrant 
may  submit  written  evidence  as  to: 

(i)  The  registrant's  identify; 

(ii)  The  existence  of  a  clerical  error  in 
any  record  doctunenting  the 
inrormation,  indictment  or  complaint; 

(iii)  The  nature  of  the  information, 
indictment  or  complaint;  or 

(iv)  The  statement  accompan3ring  the 
notice  referred  to  in  paragraph  (a)(2)  of 
this  section  and,  in  an  effort  to  have  his 
registration  modified  rather  than 
suspended,  the  Supplemental  Sponsor 
Certification  Statement  signed  by  a 
sponsor,  supervising  floor  broker  or.  in 
the  case  of  a  floor  trader,  a  supervising 
registrant  or  contract  market,  as 
appropriate  for  the  registrant  In 
acconlanca  with  S3.60(bU2)(i)  of  this 
subpart  and  %vho  meets  the  standards  set 
forth  in  S  3.60(b)(2)(i]  (A)  and  (Q  of  this 
subpart. 

(2)  The  registrant  may  also  request  an 
oral  hearing,  wliidi  shdl  include  a 
statement  of  the  issues  to  be  addressed, 
a  list  of  any  witnesses  to  be  called  and 
copies  of  any  documents  to  be 
introduced.  A  request  for  an  oral 
hearing  shall  be  granted  unless  the 
Division  of  Enforcement  can 
demonstrate  that  there  is  no  genuine 
issue  of  material  foct  to  be  determined. 

(3)  Such  written  submissions  must  be 
served  upon  the  Division  of 
Enforcement  and  filed  with  the  Hearing 
Dark  within  twenty  days  of  the  date  of 
service  of  notice  to  the  registrant  under 
peragraph  (a)  of  this  section. 

(c)  Reply.  Within  ten  days  of  raoeipt 
of  any  written  submission  filed  by  the 
registrant,  the  Division  of  Enforcement 
may  serve  upon  the  registrant  and  file 
with  the  Hearing  Clerk  a  reply. 

(d)  Oral  hearing.  An  oral  nearing  AM 
be  conducted  pursuant  to  such  aactions 
of  the  Commission's  Rules  of  Practice. 
17  CFR  part  10,  as  the  Administrative 
Law  Judge  deems  necessary  and  in  a 
manner  which  shall  ensure  that  the 
proceeding  is  resolved  expeditiously. 

(e)  Determination  by  AaministTattve 
Law  fudge.  (1)  A  determination  by  the 
Administrative  Law  Judge  as  to  whether 
the  Division  of  Enforoement  has  shown 
by  a  preponderance  of  the  evidence  that 
the  regietrant  is  charged  with  the 
commission  of  or  partidpetion  in  a 
crime  as  set  forth  in  the  notice  and  that 
the  continued  raglstralioa  of  the 


registrant  may  poee  a  threat  to  the 
piiMic  interest  or  may  threaten  to  impair 
public  confidence  in  any  market 
regulated  by  the  Commission  muM  be 
bMed  upon  the  evidence  of  service,  the 
response,  if  any,  filed  by  the  registrant, 
any  vrritten  reply  sirfjtnitted  by  the 
Division  of  Enforcement  and  siich  tfSbot 
papen  as  the  Administrative  Law  Judge 
may  require  or  permit,  and  the  oral 
haering,  if  anr.  If  the  Diviaioo  of 
Enforcement  baa  made  dae  required 
showings,  the  Administrative  Law 
Judge,  %vitfain  thirty  days  after  the  last 
written  submission  or  the  oral  hearing, 
shall  issue  an  order  suspending  or 
modifying  the  registration  of  the 
registrant.  If  the  Division  of 
Enforcement  has  not  made  the  required 
ahowhigs,  tite  Administrative  Law 
Judge,  within  thirty  days  after  the  last 
written  submission  or  the  oral  hearing, 
shall  issue  en  order  to  that  effect. 

(2)  The  Hearing  Clerk  shall  promptly 
serve  a  copy  of  sudi  order  on  the 
registrant,  me  Division  of  leading  and 
Markets  and  the  Division  of 
Enforcement.  Such  order  shall  be 
effective  as  a  final  order  of  the 
Commiasion  fifteen  days  after  the  deto 
it  is  sarred  upon  the  registrant  in 
accordance  with  the  provisions  of 
§  3.S0(a)  of  this  part  unlaaa  a  timely 
application  for  review  is  filed  In 
acoordanoe  with  f  iai02  of  this 
chapter.  Tike  appellate  procedures  eat 
foi^  in  M  10.102. 10.103. 10.104. 
10.106, 10.107  and  lO.lOB  of  this 
chapter  shall  apply  to  any  appeal 
brought  under  paragraph  (eX2)  of  this 
section. 

(f)  Any  order  of  suspension  or 
modification  issued  under  this  section 
^all  remain  in  affect  until  such 
information,  indictment,  or  complaint  is 
dispoaed  of  or  until  termineted  by  the 
Commisaion. 

(g)  On  disposition  of  such 
information,  indictment,  w oompleint, 
the  Commission  may  issue  and  aerve  on 
such  registrant  a  notice  under  §  3.5S  or 
§  3.60  of  this  subpart  to  suspend, 
restrict,  or  revoke  the  re^stration  of 
sudi  person. 

(h)  A  finding  of  not  guilty  or  other 
disposition  of  the  charge  shall  n<A 
preclude  the  Commission  from 
thereafter  instituting  any  other 
proceedings  under  Um  Act  or  its  rules. 

(ij  A  person  aggrieved  by  an  order 
issued  under  this  section  may  obtain 
review  of  such  order  in  6n  same 
manner  and  on  the  same  terms  and 
conditions  as  are  provided  in  sectioo 
6(c)  of  the  Act 

2S.  Section  3.60  b  propoeed  to  be 
ammded  by  reviring  peragraphs  (bM2Ni) 
introductory  text  (bXZMiXA). 
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(b)(2)(iJ{C).  (b)(2)(ii)(C)  and  (f)(3)  and  by 
adding  paragraph  (1)  to  read  as  follows: 

13.60    ProoMhir*  to  tftny,  oendMon, 

suspend,  r*vol(*  or  plao*  rMMdkNM  upon 
rsgistrstton  pursuant  to  ooctlona  8a(2), 
8iK3)and8a(4)ofthoAcl. 

•        •        •        •        • 

(b)«  •  • 

(2)(i]  In  the  response.  If  the  person  is 
not  an  associated  person,  a  floor  broker 
or  a  floor  trader  or  an  applicant  for 
registration  in  any  of  th<Me  capacities, 
the  applicant  or  registrant  shall  also 
state  whether  he  intends  to  show  that 
registration  would  not  pose  a  substantial 
ri^  to  the  public  despite  the  existence 
of  the  disqualification  set  forth  in  the 
notice.  If  ibe  person  is  an  associated 
person,  a  floor  broker  or  a  floor  trader 
or  an  applicant  for  registration  in  any  of 
those  capacities,  the  applicant  or 
registrant  shall  also  state  whether  he 
intends  to  show  that  full,  conditioned  or 
restricted  registration  would  not  pose  a 
substantial  risk  to  the  public  despite  the 
existence  of  the  disqualification  set 
forth  in  the  notice.  If  the  applicant  or 
registrant  is  an  associated  person,  a  floor 
broker  or  a  floor  trader  or  an  applicant 
for  registration  in  any  of  those  capacities 
and  intends  to  make  such  a  showing,  he 
must  also  submit  a  letter  signed  by  an 
officer  or  general  partner  authorized  to 
bind  the  sponsor  or,  in  the  case  of  a 
floor  broker  or  applicant  for  registration 
as  a  floor  broker,  another  floor  broker, 
or  in  the  case  of  a  floor  trader,  or 
applicant  for  registration  as  a  floor 
trader,  an  officer  of  the  floor  trader's 
clearing  member,  if  such  officer  is  a 
registrant  or  a  principal  of  a  registrant, 
or  all  contract  markets  that  have  granted 
trading  privileges,  whereby  the  sponsor, 
floor  broker  or  appropriate  registrant, 
principal  or  contract  market  agrees  to 
sign  a  Supplemental  Sponsor 
Certification  Statement  and  supervise 
compliance  with  any  conditions  or 
restrictions  that  may  be  imposed  on  the 
applicant  or  registrant  as  a  result  of  a 
statutory  disqualification  proceeding 
under  this  section:  Provi<&d.  That,  with 
resped  to  such  spoasor  or  supervising 
floor  broker  or  supervising  registrant  or 
principal: 

(A)  An  adjudicatory  proceeding 
pursuant  to  the  provisions  of  sections 
6(c),  6(d),  6c,  6d,  8a  or  9  of  the  Act  is 
not  pending;  and 

(C)  Such  pers(Mi  is  not  barred  bom 
^rvioe  on  self-regulatory  organization 
governing  boards  or  committees  based 
on  disciplinary  history  in  accordance 
with  $  1.63  of  this  chapter. 

(ii)*  •  ' 

(C)  If  the  person  is  an  associated 
person,  floor  broker  or  floor  trader  or  an 


applicant  for  registration  in  any  of  those 
capacities,  evidence  that  the  applicant's 
or  registrant's  registration  on  a 
conditioned  or  restricted  basis  would  be 
subject  to  supervisory  controls  likely 
both  to  detect  future  wrongdoing  by  the 
applicant  or  registrant  and  protect  the 
public  from  any  harm  arising  from  the 
appUcant's  or  registrant's  future 
wrongdoing,  including  proposed 
conditions  or  restrictions. 


(0*  •  • 

(3)  If  the  person  is  an  associated 
person,  a  floor  broker  or  a  floor  trader 
or  an  applicant  for  registration  in  any  of 
those  capacities,  evidence  that  the 
applicant's  or  rc^strant's  registration  on 
a  conditioned  or  restricted  Msis  would 
be  subject  to  supervisory  controls  likely 
both  to  detect  future  wrongdoing  by  the 
applicant  or  registrant  and  protect  the 
public  from  any  harm  arising  from 
future  wrongdoing  by  the  applicant  or 
registrant.  Any  decision  providing  for  a 
conditioned  or  restricted  registration 
shall  take  into  consideration  the 
applicant's  or  registrant's  statutory 
disqualification  and  the  time  period 
remaining  on  such  statutory 
disqualification,  and  shall  fix  a  time 
period  after  whidi  the  registrant  and  his 
sponsor,  supervisory  floor  broker  or 
supervisory  registrant  or  contract  market 
may  petition  to  lift  or  modify  the 
conditions  or  restrictions  in  accordance 
with  §3.64  of  this  part. 

(1)  The  failure  of  any  sponsor, 
supervisory  floor  broker  or  supervisory 
registrant,  principal  or  contract  market 
to  fulfill  its  obligations  writh  respect  to 
supervision  or  monitoring  of  a 
conditioned  or  restricted  registrant  as 
agreed  to  in  the  Supplemental  Sponsor 
Certification  Statement  shall  be  deemed 
a  violation  of  this  rule  imder  the  Act. 

24.  Section  3.61  is  proposed  to  be 
amended  by  revising  the  section 
beading  and  paragraph  (a)  to  read  as 
follows: 

S  3.61    Extonsions  of  timo  for  procoodlngs 
brought  undw  f  3.S5. 1 3.56  and  S  3.60. 

(a)  In  general.  Except  as  otherwise 
provided  by  law  or  by  these  rules,  for 
good  cause  shown,  the  Commission  or 
an  Administrative  Law  Judge  before 
whom  a  proceeding  brought  under 
§  3.55.  §  3.56  or  $  3.60  is  then  pending, 
on  their  own  motion  or  the  motion  of  a 
party,  may  at  any  time  extend  or  shorten 
the  time  limit  prescribed  by  those  rules 
for  filing  any  oocument  In  any  instance 
in  which  a  time  limit  is  not  prescribed 
for  an  action  to  be  taken  concerning  any 
matter,  the  Commission  or  the 


Administrative  Law  Judge  may  set  a 
time  limit  for  that  action. 

25.  Section  3.64  is  proposed  to  be 
amended  by  revising  paragraphs  (aK2) 
and  (d)  to  read  as  follows: 

13.64    Procedure  to  Mft  or  modHy 


(a)*  •  • 

(2)  In  the  petition,  the  registrant  and 
his  sponsor,  supervising  floor  broker  or 
supervising  registrant,  principal  or 
contract  mariiet  shall  be  limited  to  a 
showing,  by  affidavit,  that  the 
conditions  or  restrictions  have  been 
satisfied  pursuant  to  the  order  which 
imposed  them.  A  sponsor's,  supervising 
floor  broker's  or  supervising  registrant's, 
prindpal's  or  contract  market's  affidavit 
must  be  sworn  to  by  a  person  with 
actual  knowledge  of  registrant's 
activities  on  behalf  of  the  sponsor, 
supervising  floor  broker  or  suf>ervising 
registrant,  principal  or  contract  market 

(d)  Effect  of  the  Administrative  Law 
Judge's  Determination.  The 
Administrative  Law  Judge's  written 
determination  shall  become  the  final 
decision  of  the  Commission  thirty  days 
following  the  date  the  Hearing  Clerk 
serves  the  determination  on  the 
registrant,  the  registrant's  sponsor, 
supervising  floor  broker  or  supervising 
floor  trader,  and  the  Division  of 
Enforcement  unless  one  or  more  of  the 
parties  files  a  timely  notice  of  appeal  in 
accordance  with  §  10.102  of  this 
chapter. 

•  •        •        *        • 

26.  Appendix  A  to  part  3  is  proposed 
to  be  amended  by  revising  the  foiuth 
paragraph  following  the  heading 
"Section  8a(2)  (C)  and  (E)"  to  read  as 
follows: 

Appendix  A  to  Part  3 — Interpretative 
SUtament  With  Raapect  to  Section  Sa(2) 
(C)  and  (E)  and  Section  6a(3)  (J)  and  (M) 
of  the  Conamodity  Exchange  Act 

•  •        •        •        • 

If  nich  person  ii  permanently  or 
temporarily  enjoined  by  order,  judgment,  or 
decree  of  any  court  of  competent  jurisdictiaa 

•  *  '.including  an  order  entered  pursuant 
to  an  agreement  of  settlement  to  which  the 
Commission  or  any  Federal  or  State  agency 
w  other  govanunental  tiody  is  a  party,  frotn 
(i)  acting  as  a  futures  commission  merchant. 
intmriiiring  broker,  floor  broker,  floor  trader, 
commodity  trading  advisor,  commodity  pool 
operator,  associated  person  of  any  registrant 
under  the  Act.  securities  broker,  securities 
dealer,  mimidpal  securities  broker, 
municipal  securities  dealer,  transfer  agent, 
clearing  agency,  securities  information 
processor,  investment  advisor,  investment 
company,  or  affiliated  person  or  employee  of 
any  of  the  {oragoing  or  (ii)  engaging  in  or 
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continuing  any  activity  involving  any 
transartion  in  or  advice  conconiing  contracts 
of  sale  of  a  commodity  for  futura  delivery, 
concerning  matters  subject  to  Commission 
regulation  under  section  4c  or  19  of  the  Act. 
or  concerning  securities; 


PART  10— RULES  OF  PRACTICE 

27.  The  authority  citation  for  part  10 
is  proposed  to  continue  to  read  as 
follows: 

Authority:  Pub.  L  g3-(63.  sec.  101(a)(ll). 
88  Stat.  1391. 7  U.S.C  4a(j),  unless  otherwise 
noted. 

Subpart  A— Oneral  Provisions 

28.  In  section  10.1  paragraph  (a)  is 
proposed  to  be  revised  to  read  as 
follows: 

S  10.1    Scop*  and  applicability  of  rule*  of 
practic*. 

(a)  Denial,  suspension,  revocation, 
conditioning,  restricting  or  modifying  of 
registration  as  a  futures  commission 
merchant,  introducing  broker,  or 
associated  person,  floor  broker,  floor 
trader,  commodity  pool  opwrator, 
commodity  trading  advisor  or  leverage 
transaction  merchant  pursuant  to 
sections  6(c),  8a(2),  8a(3),  8a(4)  and 
8a(ll)  of  the  Act,  7  U.S.C.  9. 12a(2). 
12a(3).  12a(4)  and  12(a)(ll).  or  denial, 
suspension,  or  revocation  of  designation 
as  a  contract  market  pursuant  to 
sections  6(a)  and  6(b)  of  the  Act,  7 
U.S.C.  8: 


PART  145— COMMISSION  RECORDS 
AND  INFORMATION 

29.  The  authority  citation  for  part  145 
is  proposed  to  continue  to  read  as 
fellows: 

Authority:  Pub.  L.  89-554,  80  Stat.  383, 
Pub.  L  90-23,  81  Stat.  54,  Pub.  L  93-502, 
88  Stat  1561-1564  (5  U.S.C  552);  Sec. 
101(a).  Pub.  L  93-463,  88  Stat.  1389  (5 
U.S.C  4a(j)):  Pub.  L  9»-570,  unless 
otherwise  noted. 

30.  Section  145.6  is  proposed  to  be 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

§145.6    Commission  offic**  to  contact  for 
assistance;  registration  records  available. 


application  on  Form  7-R),  Form  J-R 
(changes  and  corrections;  multiple 
associations)  Form  &-S  (certificate  of 
special  registration).  Form  8-T  (notice 
of  termination),  Form  7-W  (withdrawal 
from  firm  registration)  and  Form  8-W 
(withdrawal  from  floor  broker  or  floor 
trader  registration)  will  be  available  for 
public  inspection  and  copying.  Such 
registration  forms  will  be  available  in 
the  offices  of  the  National  Futures 
Association,  200  West  Madison  Street, 
Chicago.  Illinois  60606.  Telephone: 
(312)  781-1300. 

(2)  The  fingerprint  card  and  any 
supplementary  attachments  filed  in 
response  to  items  6-9  and  14-21  on 
Form  8-*.  to  item  3  on  Form  &-S,  to 
items  3-5  and  &-11  on  Form  8-T,  to 
items  9-10  on  Form  7-R,  to  item  7  on 
Form  7-W  or  to  item  7  on  Form  8-W 
generally  will  not  be  available  for  public 
inspection  and  copying  tmless  such 
disclosure  is  required  under  the 
Freedom  of  Information  Act.  Chemges  or 
corrections  to  those  iten\s  reported  on 
Form  3-R  will  be  treated  similarly. 
When  such  fingerprint  cards  or 
supplementary  attachments  are  on  file, 
the  FOI.  Privacy  and  Sunshine  Acts 
compliance  staff  will  decide  any  request 
for  access  in  accordance  with  the 
procedures  set  forth  in  §§  145.7  and 
145.9. 

Issued  in  Washington,  DC  on  January  26, 
1993  by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
IFR  Doc.  93-2280  Filed  2-1-93;  8:45  ami 
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(b)(1)  The  publicly  available  portions 
of  Form  7-R  (application  for  registration 
as  a  futures  commission  merchant, 
introducing  broker,  commodity  trading 
advisor,  commodity  pool  operator  or 
leverage  transaction  merchant).  Form 
8-R  (application  for  registration  as  an 
associated  person,  floor  broker,  floor 
trader  and  biographical  supplement  to 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

(CGO5-92-099] 

RIN211&-AE31 

Drawbridge  Operation  Regulations; 
Potomac  River,  District  of  Columbia 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Advance  notice  of  proposed 
rulemaking;  request  for  comments. 

SUMMARY:  The  Coast  Guard  is 
considering  whether  an  amendment  to 
the  regulations  concerning  the  operation 
schedule  of  the  Woodrow  Wilson 
Memorial  Bridge,  mile  103.8.  to  require 
24  hour  advance  notice  by  owners  and 
operators  of  commercial  vessels  of  a 
requested  opening  is  practical.  Pursuant 
to  a  provision  in  the  Coast  Guard 
Authorization  Act  this  advance  notice  of 
proposed  rulemaking  (ANPRM)  is  being 


published  to  solicit  comments  from  the 
publia 

dates:  Comments  must  be  received  on 
or  before  April  5. 1993. 
A00RC8SE8:  Conunents  may  be  mailed  to 
Commander  (ob),  Fifth  Coast  Guard 
District,  431  Crawford  Street. 
Portsmouth,  VA  23704-5004.  Comments 
may  be  hand  delivered  to  this  address 
room  507,  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  comments  and  other 
materials  referenced  in  this  notice  will 
be  available  for  inspection  and  copying 
at  this  address  between  8  a.m.  to  4  p.m., 
Monday  throu^  Friday,  except  Federal 
holidays. 

FOR  FURTHER  MF0RMAT10N  CONTACT:  Ann 
B.  Deaton,  Bridge  Administrator,  Fifth 
Coast  Guard  District,  at  804-398-6222. 

SUPf>t^MENTARY  INFORMATION: 

Request  for  Comments 

Interested  persons  may  participate  in 
this  solicitation  of  comments  by 
submitting  written  data,  views,  or 
arguments.  Each  letter  should  include 
the  name  and  address  of  the  person 
submitting  the  comments  and  a 
reference  to  the  docket  number  (CGD5 
92-099),  and  give  the  reasons  for  each 
comment.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  by  the  close  of  the 
comment  period  before  it  acts  further  on 
this  matter. 

Background 

The  Woodrow  Wilson  Bridge  operated 
under  several  temporary  deviations 
from  the  existing  permanent  regulations, 
and  an  interim  final  rule,  from  August 
of  1990  until  November  17,  1992. 

During  this  period  a  notice  of 
proposed  rulemaking  (NPRM)  to 
establish  new  penr.anent  operating 
regulations  was  published  in  the 
Federal  Register  (December  20. 1991,  56 
FR  66326).  The  Coast  Guard 
Authorization  Act  of  1992  (Public  Law 
102-587, 106  Stat.  5039)  imposed 
operating  schedule  regulations  for  the 
bridge,  removing  the  need  to  complete 
the  notice  and  comment  rulemaking 
(NPRM)  and  it  was  withdrawn  by  a 
notice  published  in  the  Federal  Register 
on  November  17,  1992  (57  FR  54202). 
Furthermore,  a  final  rule  amending 
S  117.255  (57  FR  54178),  published  the 
same  date,  replaced  the  interim  final 
rule  which  was  in  effect  at  the  time. 

Under  the  existing  operating  schedule 
commercial  vessels  are  not  allowed 

Eassage  through  the  bridge  during  rush 
ours,  and  other  peak  schedule  traffic 
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hours,  but  may  arrange  passage  at  other 
times  by  providing  at  least  12  hours 
advance  notice,  with  a  4  hour 
connrmetion.  Piuvuant  to  a  provision  in 
the  act  cited  above,  the  Coast  Guard  is 
publishing  this  advance  notice  of 
proposed  rulemaking  (ANPRM)  to 
solicit  public  comment  on  vyhether 
there  are  practical  ways  to  encourage 
owners  and  operators  of  commercial 
vessels  to  make  every  reasonable  effort 
to  notify  the  bridge  tender  of  the  time 
a  vessel  will  arrive  at  the  Woodrow 
Wilson  Memorial  Bridge  by  at  least  24 
hours  before  that  arrivid. 

Drafting  Information 

The  drafters  of  this  notice  are  Ann  B. 
Deaton,  Project  Officer,  and  CAPT  MJC 
Cain,  Proiect  Attorney. 

Questions 

The  Coast  Guard  solicits  input  from 
the  public  in  general,  as  well  as  those 
parties  specifically  impacted  regarding 
the  following  issues: 

Is  it  practical  for  owners  and 
operators  of  commercial  vessels  to 
notify  the  bridge  tender  of  the  time  a 
vessel  will  need  the  drawspan  raised  at 
the  Woodrow  Wilson  Memorial  Bridge 
as  much  as  24  hours  before  its  arrival? 

What  specific  problems  with  this 
length  of  advance  notice,  if  any,  might 
be  anticipated?  What  benefits? 

Dated:  December  14, 1992. 
W.T.  Leland. 

Pear  Admiral,  U.S.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District 
IFR  Doc  83-2426  Filed  2-1-93;  8:45  ami 
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33  CFR  Part  117 
[CGD7-«a-1131  • 

Drawbridge  OperatkNi  Regulations; 
Grand  Canal,  FL 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  At  the  request  of  the  Tortoise 
Island  Homeowners  Association  and  the 
Lansing  Island  Development 
Corporation,  the  Coast  Guard  proposes 
to  change  the  regulations  governing  the 
operation  of  the  Tortoise  Island 
Drawbridge,  at  mile  2.6.  and  the  Lansing 
Island  Drawbridge  at  mile  0.7  at 
Satellite  Beach,  Brevard  County, 
Florida,  by  increasing  the  advance 
notification  time  now  required  for  an 
opening  of  the  draws  during  certain 
periods.  This  proposal  is  being  made 
because  of  infiequent  requests  to  open 
the  draws  during  the  ni^time  hours. 
This  action  would  relieve  the 
bridgeowners  of  the  burden  of  having  a 


person  constantly  available  to  open  the 
draw  while  still  providing  for  the 
reasonable  needs  of  navigatian. 

DATES:  Comments  must  be  received  on 
or  before  March  19, 1993. 

ADDRESSES:  Comments  may  be  mailed  to 
Commander  (oan).  Seventh  Coast  Guard 
District,  909  SE  1st  Avenue,  Miami, 
Florida  33131-3050,  or  may  be 
delivered  to  room  406  at  the  above 
address  between  7:30  a.m.  and  4  p.m., 
Monday  through  Friday,  except  federal 
holidays.  The  telephone  number  is  305- 
536-4103.  The  Commander,  Seventh 
Coast  Guard  District  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  tbds 
docket  and  will  be  available  for 
inspection  or  copying  at  the  above 
address. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Walter  Paskowsky,  Project  Manager. 
Bridge  Section  at  (305)  536-4103. 

SUPPt^MENTARY  MFORMATKM: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
ICGD7-92-113)  and  the  specific  section 
of  this  proposal  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Hie  Coast  Guard  requests  that 
all  comments  and  attachments  be 
submitted  in  an  unbound  format 
suitable  for  copying.  If  not  practical,  a 
second  copy  of  any  bound  material  is 
requested.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  public  hearing.  Persons  may 
request  a  public  hearing  by  writing  to 
Mr.  Walter  Paskowsky  at  the  address 
under  "ADDRESSES."  The  request  should 
include  reasons  why  a  hearing  would  be 
beneficial.  If  it  determines  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  InformatioB 

The  principal  persons  involved  in 
drafting  this  document  are  Walter 
Paskowsky,  Project  Manager,  and  LT. 
J.M.  Losego.  Project  Counsel. 


Background  and  Purpose 

The  drawbridges  presently  open  on 
signal,  except  that  during  tbe  evening 
hours  from  10  p.m.  to  6  a.m.  from 
Sunday  evening  until  Friday  morning, 
except  on  evenings  preceding  a  federal 
holiday,  the  draws  open  on  signal  if  at 
least  15  minutes  advance  notice  is 
given.  The  owners  of  the  Tortoise  Island 
bridge  and  the  Lansing  Island  Bridge 
have  requested  relief  from  the 
requirement  to  maintain  hill  time 
drawtender  service  due  to  the  lack  of 
openings  during  evening  hours.  The 
Coast  Guard  proposes  to  change  the  15 
minute  advance  notice  to  2  hours  during 
weekdays  from  10  p.m.  to  6  a.m.  This 
should  reduce  the  owners  operating 
costs  while  still  meeting  the  needs  of 
navigation. 

Discussion  of  Proposed  Amendment 

A  Coast  Guard  analysis  of  833  vessels 
logged  through  the  Tortoise  Island 
bridge  between  January  1  and  August 
23, 1992  shows  that  only  13  were 
passed  between  the  hours  of  10  p.m. 
and  6  a.m.  Of  these  13,  all  but  2  passed 
on  weekends  when  a  tender  would 
continue  to  be  present.  Only  two  vessels 
were  required  to  give  the  15  minutes 
advance  notification.  A  similar  2  hours 
advance  notice  for  the  nearby  Mathers 
Bridge  which  has  been  in  eHect  since 
1984  has  generated  no  complaints  from 
waterway  users. 

The  proposal  would  also  change  the 
name  of  the  waterway  from  Great  Canal 
to  Grand  Canal  which  is  the  name 
designated  by  the  Department  of  the 
Interior,  U.S.  Geological  Survey. 

Regulatory  Evaluation 

This  proposal  is  not  major  imder 
Executive  Order  12291  and  not 
significant  under  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR 11040;  February  26, 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  Regulatory  Evaluation 
is  unnecessary.  We  conclude  this 
because  there  is  no  commercial  traffic 
on  the  waterway. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq),  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherMrise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (IS  U.S.C  632).  Since  the 
proposed  rule  effects  no  commercial 
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users,  the  economic  impact  is  expected 
to  be  so  minimal,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  InfiDmution 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.) 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  has  determined  that  this 
proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that,  under  section 
2.B.2.g.(5)  of  Commandant  Instruction 
M16475.1B,  promulgation  of  operating 
requirements  or  procedures  for 
drawbridges  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  available  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authorityxitation  for  part  117 
continues  to  read  as  follows: 

Authonty:  33  U.S.C  499: 49  CFR  1.46:  33 
CFR  1.05-l(g). 

2.  §  117.285  is  revised  to  read  as 
follows: 

I117.2S5    Grand  CWMI. 

(a)  The  draw  of  the  Lansing  Island 
bridge,  mile  0.7  shall  open  on  signal, 
except  that  during  the  evening  hours 
from  10  p.m.  to  6  a.m.  from  Sunday 
evening  until  Friday  morning,  except  on 
evenings  preceding  a  federal  holiday, 
the  draw  shall  open  on  signal  if  at  least 
2  hours  notice  is  given. 

(b)  The  draw  of  the  Tortoise  Island 
bridge,  mile  2.6,  shall  open  on  signal, 
except  that  during  the  evening  hours 
from  10  p.m.  to  6  a.m.  from  Sunday 
evening  imtil  Friday  morning,  except  on 
evenings  preceding  a  federal  holiday, 
the  draw  shall  open  on  signal  if  at  least 
2  hours  notice  is  given. 


Dated:  January  IS,  1993. 
W,P.  Leahy, 

Rear  Admiral  U.S.  Coast  Guard,  Commander, 
Seventh  Coast  Guard  District 
IPR  Dot  93-2427  Filed  2-1-93;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Corp*  of  Engineers,  Department  of  ttie 
Army 

33  CFR  Part  334 

Restricted  Area  In  ttie  Kuluk  Bay  Near 
Adak.AK 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Proposed  rule. 

summary:  The  Corps  of  Engineers 
proposes  to  amend  the  regulations  in  33 
CFR  334.1320  because  the  regulations 
contain  errors  in  the  coordinates  which 
establish  a  restricted  area  in  the  waters 
of  the  Kuluk  Bay,  Adak,  Alaska.  The 
area  encompassed  by  the  coordinates  in 
33  CFR  334.1320  does  not  exactly  agree 
with  the  location  of  submarine  cables 
the  area  was  designed  to  protect.  The 
regulations  presently  prohibit  anchoring 
and  the  dragging  of  anchors  within  the 
restricted  area,  except  in  great 
emergency.  Due  to  the  possibility  of 
damage  to  the  existing  submarine 
cables,  we  also  propose  that  fishing  and 
trawling  are  prohibited  within  the 
restricted  area.  Accordingly,  the  Corps 
is  proposing  to  amend  the  regulations  to 
correct  the  coordinates  and  add  the 
prohibition  on  fishing  and  trawling  in 
the  area.  The  changes  to  the  coordinates 
will  cause  an  overall  expansion  of  the 
restricted  area. 

DATES:  Written  comments  must  be 
received  on  or  before  March  4, 1993. 
ADDRESSES:  All  written  comments 
concerning  these  proposed  rules  should 
be  addressed  to:  HQUSACE.  ATTN: 
CECW-OR,  Washington,  DC  20314- 
1000. 

FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Mary  Weger  at  (907)  753-2716  or  Mr. 
Ralph  Eppard  at  (202)  272-1783. 
SUPPt.EMENTARY  INFORMATION:  The 
Commander,  U.S.  Navy  Undersea 
Surveillance,  U.S.  Pacific  Fleet,  Pearl 
Harbor,  Hawaii,  has  requested  that  the 
Corps  of  Engineers  amend  the 
regulations  in  33  CFR  334.1320,  which 
establish  a  naval  restricted  area  in 
Kuluk  Bay,  near  Adak,  Alaska,  (NOAA 
Nautical  Chart  No.  16475).  The  purpose 
of  the  amendment  is  to  correct  the 
coordinates  which  define  the  restricted 
area  boundaries.  The  corrections  will 


expand  the  area  approximately  1.3 
nautical  miles  east,  and  the  northern 
boimdary  approximately  V^  nautical 
mile  north.  Furthermore,  it  is  proposed 
to  amend  the  regulations  of  the  naval 
restricted  area  to  include  placing  a 
restriction  on  fishing  and  trawling 
activities,  in  addition  to  anchoring  and 
dragging  of  anchors,  as  currently  stated 
in  the  regulations.  The  naval  restricted 
area  regulations  in  33  CFR  334.1320 
were  established  in  1963  and  last 
amended  in  1977.  Kuluk  Bay,  on  the 
northeast  side  of  Adak  Island,  Alaska,  is 
about  4  miles  long  and  4  miles  wide, 
and  is  one  of  the  best  natural  harbors  in 
the  Aleutians.  It  is  entered  between  Zeto 
Point  on  the  north  and  Thunder  Point 
on  the  south,  and  includes  Kuluk  Bay 
proper.  Clam  Lagoon,  Sweeper  Cove, 
Finger  Bay,  and  Scabbard  Bay.  Tidal 
currents  in  the  bay  are  weak  and  the 
flow  appears  to  depend  mainly  upon  the 
winds.  It  should  be  noted  that  it  will  be 
necessary  to  disestablish  an  explosives 
anchorage  area,  which  would  be  within 
the  expanded  boundary  of  the  restricted 
area.  Changes  to  the  regulations  (if  any) 
which  establish  the  explosives 
anchorage  area  is  solely  the 
responsibility  of  the  U.S.  Coast  Guard. 
We  have  been  informed  that  the  Coast 
Guard  has  no  objection  to  the 
elimination  of  the  explosives  anchorage 
area  within  the  boimdaries  of  the 
expanded  naval  restricted  area.  If  the 
regulations  in  33  CFR  334.1320  are 
amended  as  proposed,  we  will  formally 
request  that  the  Coast  Guard  take 
appropriate  action  to  disestablish  the 
explosives  anchorage  area. 

Economic  Assessment  and  Certification 

This  proposed  rule  is  issued  with 
respect  to  a  military  ^mction  of  the 
Defense  Department  and  the  provisions 
of  Executive  Order  12291  do  not  apply. 
These  proposed  rules  have  been 
reviewed  under  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354),  which 
requires  the  preparation  of  a  regulatory 
flexibility  analysis  for  any  regulation 
that  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
businesses  (i.e.,  small  businesses  and 
small  government  jurisdictions.)  It  has 
been  determined  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
and  that  preparation  of  a  regiUatory 
flexibility  analysis  is  not  warranted. 

List  of  Subjects  in  33  CFR  PaH  334 

Navigation  (water).  Transportation, 
Danger  zones. 

In  consideration  of  the  above,  the 
Corps  of  Engineers  proposes  to  amend 
part  334  of  title  33  to  read  as  follows: 
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PART  334— DANGER  ZONE  AND 
RESTRICTED  AREA  REGULATIONS 

l.lThe  authority  citation  for  part  334 
continues  to  read  as  follows: 

Aulhority:  40  Stat  266;  (33  U.S.C  1)  and 
40  Stat.  892:  (33  US.C.  3). 

2.  Section  334.1320  is  revised  to  read 
as  follows: 

1334.1320    Kuhjk  Bay,  Adak.  Alaska:  naval 
reatrictadi 


(a)  The  area.  The  northwest  portion  of 
Kuluk  Bay  bounded  as  follows: 
Beginning  on  shore  at  latitude  51"  55' 
00"  N.  longitude  176"  33'  09"  W;  thence 
due  east  to  latitude  51°  55'  00"  N, 
longitude  176°  31'  09"  W;  thence  due 
south  to  latitude  51°  51'  55"  N  longitude 
1 76'  31'  09"  W;  thence  due  west  to  the 
shore  at  latitude  51°  51'  55"  N, 
longitude  176°  37'  43"  W;  thence  along 
the  shoreline  to  the  point  of  beginning. 

(b)  The  regulations.  (1)  Except  in  great 
emergency,  no  vessel  shall  andior  in  the 
restricted  area  described  above. 

(2)  The  dragging  of  anchors  in  or 
across  the  restricted  area  is  prohibited 
and  no  object  attached  to  a  vessel  shall 
be  placed  on  or  near  the  bottom. 

(3)  Fishing  and  trawling  activities  in 
the  restricted  area  are  prohibited. 

(4)  The  regulation  of  this  restricted 
area  shall  be  enforced  by  the 
Commander,  Patrol  Wing,  U.S.  Pacific 
Fleet.  Naval  Air  Station  Moffett  Field, 
California,  and  such  agencies  as  he/she 
may  designate. 

John  E.  Browm, 

Colonel,  Corps  of  Engineers.  Executive 
Director  of  Civil  Works. 

[FR  Doc.  93-2312  Piled  2-1-93;  8:45  am] 
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POSTAL  RATE  COMMISSION 

39  CFR  Part  3001 

[Docket  No.  RM93-1.  Order  No.  959] 

Complexity  in  Rates  Inquiry 

agency:  Postal  Rate  Commission. 
ACTION:  Extension  of  time  for  comments, 
and  notice  and  opportunity  to  respond 
to  motion. 

SUMMARY:  On  December  3, 1992,  the 
Commission  published  an  advance 
notice  of  proposed  rulemaking  in  the 
Federal  Register  tS7  FR  57124-25) 
soliciting  suggestions  from  interested 
persons  regarding  the  consideration 
which  should  be  given  to  complexity 
when  examining  rate  and  classification 
schedules.  A  number  of  mailer  groups 
have  requested  the  Commission  to 
either  suspend  or  defer  the  proceeding. 
The  Commission  is  giving  interested 


parties  an  opportimity  to  respond  to  that 
request,  and  extending  the  time  for 
comments  until  after  the  Commission 
rules  on  the  request. 
DATES:  Any  responses  to  the  request  to 
suspend  or  defer  are  due  FcAtruary  16, 
1993.  If  the  Commission  decides  to 
proceed  after  consideration  of  the 
request  and  any  responses,  a  new  date 
for  comments  responding  to  the 
December  3, 1992,  advance  notice  of 
proposed  rulemaking  will  be  set  in  the 
order  addressing  that  request. 
ADDRESSES:  Comments  and 
correspondence  should  be  sent  to 
Charles  L.  Clapp,  Secretary  of  the 
Commission,  1333  H  Street,  NW.,  suite 
300,  Washington,  DC  2026&-0001 
(telephone:  202/789-6840).  All 
documents  submitted  in  this  proceeding 
are  available  at  the  Commission's 
Docket  Office  at  this  address. 
FOR  FURTHER  MFORMATION  CONTACT: 
Stephen  L.  Sharfman,  Acting  Legal 
Advisor,  Postal  Rate  Commission,  1333 
H  Street,  NW.,  suite  300,  Washington, 
DC  20268-0001  (telephone:  202/789- 
6820). 

SUPPt£MENTARY  INFORMATION:  The 
Commission  began  this  proceeding  by 
publishing  a  Federal  Register  notice  on 
December  3, 1992,  stating  that  it  might 
be  profitable  to  focus  on  the  topic  of  the 
appropriate  amount  of  complexity  in 
rates  and  classifications  outside  the 
confines  of  a  case  proposing  specific 
changes.  The  Commission  anticipated 
providing  a  forum  for  the  exchange  of 
ideas  on  whether  it  is  possible  to 
simplify  the  existing  rate  and 
classification  schedules  while 
continuing  to  reflect  the  other  necessary 
considerations.  Three  possible  outcomes 
of  the  proceeding  were  mentioned  in  the 
December  3, 1992,  notice:  (1)  Changes  in 
the  Commission's  filing  rules,  (2) 
publication  of  a  compilation  of  the 
comments  received,  and  (3)  initiation  of 
one  or  more  classification  cases. 

The  Commission  has  received  three 
comments  to  date.  Two  are  from  mailers 
who  have  participated  in  previous 
Commission  rate  proceedings.  The  third 
comment  was  submitted  by  the  former 
Vice  Chairman  of  the  Commission. 

On  January  15, 1993,  representatives 
often  mailer  groups  filed  a  joint  motion 
requesting  that  the  Commission 
abandon  the  proceeding  or  defer  the 
time  for  filing  comments  until  August  1, 
1993.  The  joint  motion  asserts  that 
consideration  of  possible  simplification 
of  rates  and  classifications  could  be 
done  more  efficiently  if  specific 
proposals  were  before  the  Commission. 
The  joint  motion  mentions  ongoing 
discussions  within  the  Postal  Service,  as 
well  as  talks  between  the  Postal  Service 


and  mailer  groups.  Those  who  signed 
the  joint  motion  are  concerned  that  this 
rulemaking  might  impede  progress 
being  made  elsewhere. 

We  are  setting  February  16, 1993  as 
the  date  for  responses  to  the  January  15, 
1993,  joint  motion.  If  the  Conunission 
decides  to  proceed  after  considering  the 
joint  motion  and  any  responses,  a  new 
date  for  submission  of  comments  will  be 
set. 

By  the  Commiuioa. 
Ckaiiai  L.  Clapp, 
Secretary. 
(FR  Doc  93-2360  Piled  2-1-93;  8:45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2  and  IS 

[ET  Docket  Na  93-1;  FCC  93-1] 

Radio  Scanners  That  Recaivt  Cellular 
Telephone  Tranamissiona 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  Notice  of  Proposed  Rule 
Making  proposes  to  deny  equipment 
authorization  to  radio  scanners  capable 
of  receiving  transmissions  in  the 
Domestic  Public  Cellular  Radio 
Telecommunications  Service.  This 
action  is  taken  in  response  to  the 
Telephone  Disclosure  and  Dispute 
Resolution  Act  (Pub.  L.  102-556).  The 
intended  effect  of  this  action  is  to  help 
ensure  the  privacy  of  cellular  telephone 
conversations. 

DATES:  Comments  must  be  submitted  on 
or  before  February  22, 1993,  and  reply 
comments  on  or  before  March  8, 1993. 
ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  NW., 
Washington,  DC  20554. 
FOR  FURTHER  MFOfttlATXM  CONTACT: 
David  Wilson,  Office  of  Engineering  and 
Technology,  (202)  653-8138. 
SUPPI.EMENTARY  INFORMATION:  This  is  S 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making  in  ET  Docket  No. 
93-1,  FCC  93-1,  adopted  January  4, 
1993,  and  released  January  13, 1993. 
The  full  text  of  this  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FOC 
Dockets  Branch  (room  230),  1919  M 
Street,  NW.,  Washington,  DC  The 
complete  text  of  this  decision  also  may 
be  purchased  from  the  Commission's 
duplicating  contractor.  Downtown  Copy 
Center,  at  (202)  659-«657  or  1990  M 
Street,  NW.,  suite  640.  Washington,  DC 
20036. 
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Paperwork  RaductioB 

The  following  collection  of 
information  contained  in  this  proposed 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  (44  U.S.C  3504(h)). 
Copies  of  this  submission  may  be 
purchased  from  the  Commission's 
duplicating  contractor,  Downtovna  Copy 
Center,  at  (202)  65»-«657  or  1990  M 
Street,  NW.,  suite  640,  Washington,  DC 
20036.  Persons  wishing  to  comment  on 
this  collection  of  information  should 
direct  their  comments  to  Mr.  )onas 
Neihardt,  Office  of  Management  and 
Budget,  room  3235  NEOB.  Washington. 
DC  20554.  (202)  395-4814.  A  copy  of 
any  comments  filed  with  the  Office  of 
Management  and  Budget  should  also  be 
sent  to  the  following  address  at  the 
Federal  Communications  Commission: 
Federal  Communications  Commission, 
Office  of  the  Managing  Director, 
Paperwoik  Reduction  Project, 
Washington.  IX  20554.  For  further 
information  contact  Ms.  Judy  Boley, 
(202) 632-7513. 

OMB  Number:  None. 

Title:  Scanning  Receiver  Compliance 
Exhibit. 

Respondents:  Businesses  or  other  for 
profit,  small  businesses  or 
organizations. 

Action:  New  collection. 

Frequency  of  Response:  On  occasion 
reporting. 

Estimated  Annual  Burden: 

Number  of  respondents:  40. 

Annual  hours  per  respondent:  0.25. 

Total  annual  burden:  10. 

Needs  and  Uses:  An  exhibit 
accompanying  a  Form  731  Application 
for  Equipment  Authorization  %vill 
determine  compliance  of  applicants 
requesting  authorization  to  market 
scaiming  receivers  and  frequency 
converters  with  Congressionally 
mandated  regulations.  The  regulations 
prohibit  the  marketing  of  radio  scanners 
capable  of  intercepting,  or  being 
modified  to  intercept,  cellular  telephone 
conversations. 

StunnMry  of  the  Notice  of  Proposed 
Rale  Making 

1.  By  this  action,  the  Commission 
proposes  to  amend  47  CFR  parts  2  and 
15  to  prohibit  the  manufacture  or 
importation  of  radio  scanners  capable  of 
receiving  frequencies  allocated  to  the 
Domestic  Public  Cellular  Radio 
Telecommunications  Service.  This 
action  is  in  response  to  the  Telephone 
Disclosure  and  Dispute  Resolution  Act 
(Act).  Pub.  L.  102-556. 

2.  The  Domestic  Public  Cellular  Radio 
Telecommunications  Service  ("Cellular 


Radio  Service")  provides  telephone 
service  to  mobile  customers.  Cellular 
telephones  use  frequencies  in  the  bands 
824-849  MHz  and  869-894  MHz  to 
connect  their  users  to  other  cellular 
system  users  and  to  the  Public  Switched 
Telephone  Network.  

3.  As  defined  in  47  CFR  part  15 
scanning  receivers,  or  "scanners,"  are 
radio  receivers  that  automatically 
switch  between  four  or  more 
frequencies  anywhere  within  the  30- 
960  MHz  band.  In  order  to  control  their 
potential  to  cause  harmful  interference 
to  authorized  radio  communications, 
the  rules  require  that  scaimers  receive 
an  equipment  authorization 
(certification)  from  the  Commission 
prior  to  marketing. 

4.  In  the  past  five  years,  22  different 
models  of  scaiming  receivers  capable  of 
receiving  cellular  telephone 
transmissions  have  been  issued  grants  of 
equipment  authorization.  During  this 
same  period,  ten  other  models  capable 
of  tuning  frequencies  between  806  and 
900  MHz  except  for  the  cellular  bands 
have  also  been  authorized.  Several 
publications  currently  on  the  market 
describe  relatively  simple  modifications 
that  users  can  make  to  many  of  the  latter 
scanning  receivers  to  enable  that 
equipment  to  receive  cellular  telephone 
transmissions. 

5.  The  Telephone  Disclosure  and 
Dispute  Resolution  Act  requires  that  the 
Commission,  by  April  26, 1993. 
prescribe  and  make  effective  regulations 
denying  equipment  authorization  for 
any  scanning  receiver  capable  of: 

•  Receiving  transmissions  in  the 
frequencies  allocated  to  the  domestic 
cellular  radio  service. 

•  Readily  being  altered  by  the  user  to 
receive  transmissions  in  such 
frequencies,  or 

•  Being  equipped  with  decoders  that 
convert  digital  cellular  transmissions  to 
analog  voice  audio. 

The  Act  also  stipulates  that,  beginning 
one  year  after  tl^  effective  date  of  the 
regulations  adopted  to  satisfy  the  above 
requirements,  no  receiver  having  the 
above  capabilities  shall  be 
manufactured  in  the  United  States  or 
imported  for  use  in  the  United  States. 

6.  In  accordance  with  the  Act,  we  are 
proposing  to  deny  equipment 
authorization  to  scanning  receivers  that 
time  frequencies  used  by  cellular 
telephones.  We  are  also  proposing  to 
require  applicants  for  the  authorization 
of  scanning  receivers  to  include  in  their 
applications  a  statement  declaring  that 
their  receivers  cannot  be  timed  to 
receive  cellular  telephone 
transmissions, 

7.  Also  in  accordance  with  the  Act. 
we  are  proposing  to  require  that 


scanning  receivers  be  incapable  of  being 
readily  altwed  by  the  user  to  opwate 
within  the  cellular  bands.  To  assist  us 
in  determining  whether  a  scanner 
complies  with  this  requirement,  we 
propose  to  require  applicants  for 
scanning  receiver  equipment 
authorization  to  include  in  their 
applications  a  statement  pledging  that 
their  receivers  cannot  be  readily  altered 
to  receive  cellular  telephone 
transmissions.  We  also  propose  to 
prohibit  the  authorization  of  any 
scanning  receiver  for  which  cellular 
coverage  can  be  readily  restored  by  the 
user.  We  solicit  comment  on  this 
propped  reporting  requirement  and  on 
the  definition  of  "reedlly  altered."  We 
also  seek  comment  on  whether 
additional  information,  such  as  why  the 
receiver  cannot  be  readily  altered, 
should  be  required. 

8.  In  further  compliance  %vith  the  Act. 
we  propose  to  deny  equipment 
authorization  to  any  scanning  receiver 
that  can  be  equipped  with  decoders  that 
convert  digital  cellular  transmissions  to 
analog  voice  audio.  We  invite  comment 
on  the  potential  impact  of  this 
requirement  on  existing  models  of 
scanning  receivers. 

9.  There  currently  are  a  number  of 
frequency  converters  on  the  market  that 
can  be  used  in  conjunction  with 
scanners  that  receive  frequencies  below 
800  MHz  to  enable  the  reception  of 
cellular  telephone  transmissions.  We  are 
proposing  to  deny  equipment 
authorization  to  converters  that  tune,  or 
can  be  readily  altered  by  the  user  to 
tune,  cellular  telephone  frequencies.  We 
will  require  that  applicants  for  FCC 
equipment  authorization  of  frequency 
converters  used  with  scanners  include 
in  their  applications  a  statement 
pledging  that  the  converters  cannot  be 
easily  altered  to  enable  a  scanner  to 
receive  cellular  transmissions.  We  seek 
comment  on  whether  this  statement 
should  also  include  evidence  indicating 
why  the  converter  cannot  be  easily 
modified. 

10.  The  friitial  Regulatory  Flexibility 
Analysis  is  contained  in  the  text  of  the 
Notice. 

1 1 .  Conunent  Dates 

Pursuant  to  applicable  procedures  set 
forth  in  47  CFR  1.415  and  1.419. 
interested  parties  may  file  comments  oo 
or  before  February  22, 1993.  and  reply 
comments  on  or  before  March  8, 19^93. 
In  order  to  comply  with  the  requirement 
of  the  Telephone  Disclosure  arid 
Dispute  Resolution  Act  that  FCC  rules 
be  promulgated  within  180  days  of 
enactment,  we  will  proceed  with  this 
Notice  without  furnishing  a  prior  text  as 
provided  by  Article  607  of  the  United 
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States-Canada  Free-Tfade 
Implementation  Act  of  1988  (Pub.  L 
100-499. 102  SUt.  1851).  To  do  to 
would  frustrate  achievement  of  a 
legitimate  domestic  objective.  In 
addition,  the  Commission  is  not  likely 
to  be  able  to  accommodate  requests  fot 
extension  of  the  comment  periods.  To 
file  formally  in  this  proceeding,  you 
must  file  an  original  and  five  copies  of 
all  coomients,  reply  comments,  and 
supporting  comments.  If  you  want  each 
Commissioner  to  receive  a  copy  of  yoiir 
comments,  you  must  file  an  original 
plus  nine  copies.  You  should  send 
comments  and  reply  comments  to  Office 
of  the  Secretary,  Federal 
Communications  Commission. 
Washington.  DC  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  normal 
business  hours  in  the  Dockets  Reference 
Room^f  the  Federal  Communications 
Commission,  1919  M  Street,  NW.. 
Washington,  DC  20554. 

12.  Ex<f  art*  Rule*— Non-Restricted 
Proceedinf 

This  is  a  non-restricted  notice  and 
comment  rule  making  proceeding.  £x 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  Commission  rules.  See 
generally  47  CFR  1.1202. 1.1203  and 
1.1206(a). 

13.  For  further  information  on  this 
proceeding  contact  David  Wilson, 
Technical  Standards  Branch,  Office  of 
Engineering  and  Technology.  202-653- 
8138. 

List  of  Subjects  in  47  CFR  Parts  2  and 
15 

Communications  equipment. 
Wiretapping  and  electronic 
surveillance. 

Federal  CominunicatioQS  Commission. 

Donna  E.  Searcy. 

Secretaiy. 

Parts  2  and  15  of  title  47  of  the  Code 
of  Federal  Regulations  are  proposed  to 
be  amended  as  follows: 

PART  2-f  REQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  Sees.  4,  302,  303  and  307  of  the 
Communicatioiu  Act  of  1934,  as  aaieoded, 
47  U.SjC.  154.  lS4(i).  302, 303, 303(r)  and 
307. 

2.  Section  2.975  is  amended  by 
adding  a  new  paragraph  (aM8)  to  read  as 
follows: 


(8)  Applications  for  the  notification  of 
receivers  contained  in  frequency 
converters  used  with  scanning  receivers 
shall  be  accompanied  by  an  exhibit 
indicating  compliance  with  the 
provisions  of  §  15.121  of  this  chapter. 

3.  Section  2.1033  is  amended  by 
adding  a  new  paragraph  (b)(12)  to  read 
as  follows: 

12.1033    ApplleaAloiiforewtMeMkm. 

•        •        •        •        • 

(b)*   •  • 

(12)  Applications  for  the  certification 
of  scanning  receivers  under  part  15  shall 
be  accompanied  by  an  exhibit  indicating 
compliance  with  the  provisions  of 
§15.122  of  this  chapter. 


PART  IS-RAOK)  FREQUENCY 
DEVICES 

1.  The  authority  citation  for  part  15 
continues  to  read  as  follows: 

Antharitr  Sees.  4, 302. 303  and  307  of  the 

Communications  Act  of  1934.  as  amended, 
47  U.S.C.  154. 302, 303  and  307. 

2.  Section  15.37  is  amended  by 
adding  a  last  sentence  to  paragraph  (b), 
and  adding  a  new  paragraph  (0,  to  read 
as  follows: 

f  IS.^    Transition  provisions  for 
compliance  wMi  the  rules. 

•        •        *        •        • 

(b)  *  '  *  In  addition,  receivers  are 
subject  to  the  provisions  in  paragraph  (() 
of  this  section. 


12.975 
(a)* 


Application  fornotiflcatioo. 


(f)  The  manufacture  or  importation  of 
scanning  receivers,  and  frequency 
converters  used  writh  scanning  receivers, 
that  do  not  comply  with  the  provisions 
of  §  15.121  shall  cease  on  or  before  April 
26, 1994.  Effective  April  26, 1993.  the 
Commission  will  not  accept 
applications  for  equipment 
authorization  for  receivers  that  do  not 
comply  with  the  provisions  of  §  15.121. 
This  paragraph  does  not  prohibit  the 
sale  or  use  of  authorized  receivers 
manufactured  in  the  United  States,  or 
imported  into  the  United  States,  prior  to 
April  26. 1994. 

3.  Section  15.121  is  added  to  read  as 
follows: 

}  15.121    Scanning  reoeivara  and 
frequency  converters  used  with  scanning 
receivers. 

Scanning  receivers,  and  frequency 
converters  used  with  scanning  receivers, 
must  be  incap^le  of  operating  (tuning), 
or  readily  being  altwed  by  the  itser  to 
operate,  within  the  frequency  bands 
allocated  to  the  Domestic  Public 
Cellular  Radio  Telecommunications 
Service.  Receivers  capable  of  "readily 


being  altered  by  the  user"  include,  but 
are  not  limited  to,  those  for  which  the 
ability  to  receive  transmissions  in  the 
restricted  bands  can  be  added  by 
clipping  the  leads  of,  or  installing,  a 
diode,  resistor  and/or  jumper  wire;  or 
replacing  a  plug-in  semiconductor  ciiip. 
Samning  receivers,  and  frequency 
converters  used  with  scanning  receivers, 
must  slso  be  incapable  of  converting 
digital  cellular  transmissions  to  analog 
voice  audio. 

[PR  Doc  9^2241  PiM  a-1-t3:  S:4S  ami 
muma  coot  tnt-n-m 


DEPARTMENT  OP  DEFENSE 
Department  of  th«  Air  Forot 
48  CFR  Ctiaptw  53 

RIN0701-AA39 

Air  Fores  Fwtorai  Acquisition 
Regulation  SupplMnsnt  CiauM; 
Contractor  Toxtcoiogicat  Terting  ■ 
Aircraft  Aoddairts 

AGENCY:  Department  of  the  Air  Force. 
Department  of  Defense. 

ACTION:  Proposed  rule:  withdrawal. 

SUMMARY:  On  May  24. 1991.  the 
Department  of  the  Air  Force  publi^Md 
(at  56  FR  23829)  a  proposed  rule  to 
amend  chapter  53  of  title  48  of  the  Code 
of  Federal  Regulations  by  adding  part 
5323 — Environment,  Conservation. 
Occupational  Safety  and  Drug-Free 
Workplace,  and  part  S352.2— 
Solicitation  Provisions  and  Contract 
C^auses.  After  departmental  review  the 
Air  Force  has  decided  not  to  finalize 
this  proposed  rule  at  this  time. 
Therefore  the  proposed  rule  is 
withdrawn. 

FOR  FURTHER  aifORMATION  CONTACT. 

R.  Summerour.  SAF/AQCF,  1060  Air 
Force  Pentagon,  Washington  DC  2033O- 
1060.  telephone  (703)  695-3859. 
Petsy  J.  Cooaer, 

Air  Force  Federal  Begister  Liaison  Offtcor. 
(FR  Doc  93-2335  Filed  2-1-93;  8:45  «n| 
aajjNO  cooe  3»«-st-ii 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mtos  or 
proposed  rules  that  are  applicat)te  to  the 
puMc.  Notices  of  hearings  and  Investigatiorts, 
committee  meetings,  agency  decisions  and 
fuHngs,  deiegatior^s  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functior^  are 
exampies  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Tepee  Area  Salvage  and  Recovery; 
Kooter^ai  Natioruil  Forest,  Lincoln  and 
Flathead  Counties,  MT 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  Notice  is  hereby  given  that 
the  Forest  Service,  USDA  will  prepare 
an  environmental  impact  statement 
(EIS)  for  the  Tepee  Timber  Sale.  The 
Forest  Service  proposes  to  harvest 
approximately  892  thousand  board  feet 
of  dead  and  dying  lodgepole  pine  timber 
through  apphcation  of  a  variety  of 
harvest  methods  on  approximately  191 
acres.  The  proposal  includes  site- 
preparation  and  regeneration  on  115 
acres.  The  salvage  and  regeneration 
harvest  is  intended  to  increase  health, 
vigor,  stocking  and  species  diversity  of 
stands  for  long  term  vegetative  growth; 
reduce  fuel  accumulations  to  minimize 
fire  danger  and  protect  existing 
regeneration  stands;  salvage  lodgepole 
pine  before  it  loses  its  value;  and  clear 
road  surfaces  and  ditches  of  dead 
lodgepole  pine  to  enable  road 
maintenance  to  be  accomplished 
without  barriers  of  down  material.  The 
EIS  will  tier  to  the  final  EIS  and  Forest 
Plan  for  the  Kootenai  National  Forest 
(September  1987). 

The  proposed  activities  are  located  in 
the  Little  Wolf  drainage.  The  project 
analysis  area  is  located  approximately 
30  miles  east  of  Libby,  Montana.  The   ' 
proposed  project  is  scheduled  to  sell  in 
the  summer  of  1994.  There  will  be  no 
new  road  construction  as  part  of  this 
proposal. 

The  Kootenai  National  Forest  invites 
written  comments  and  suggestions  on 
the  scope  of  the  analysis.  The  agency 
also  gives  noUce  of  the  full 
environmental  analysis  and  decision 
making  process  that  will  occur  on  the 


proposal  so  that  interested  and  affected 
people  are  aware  of  how  they  may 
participate  and  contribute  to  the  final 
decision. 

DATES:  Comments  concerning  the  scope 
and  implementation  of  this  proposal 
must  be  received  by  February  22, 1993. 
ADDRESSES:  Submit  written  comments 
and  suggestions  concerning  the  scope  of 
the  analysis  to  Lawrence  A.  Froberg, 
District  Ranger,  Fisher  River  Ranger 
District,  12557  Hvfy.  37,  Libby, 
Montana,  59923. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
actions  and  environmental  impact 
statement  to  Leanne  Marten, 
Interdisciplinary  Team  Leader,  Fisher 
River  Ranger  District,  12557  Hwy.  37, 
Libby.  Montana,  59923.  (Phone:  (406) 
293-7773). 

SUPPLEMENTARY  INFORMATION:  The 
decision  area  contains  approximately 
4300  acres  within  the  Kootenai  National 
Forest  in  Lincoln  and  Flathead 
Coimties,  Montana.  All  of  the  project 
area  is  within  the  Little  Wolf  drainage. 
The  legal  description  of  the  decision 
area  is  as  follows: 

Sections  7,  8, 17, 18,  and  19  of  Township 
29  North,  Range  25  West,  Flathead  County. 
Montana;  Sections  1,  2,  3,  4,  5, 10. 11, 12, 
13,  and  24  of  Township  29  North.  Range  26 
West.  Lincoln  County,  Montana;  and 
Sections  26,  27,  28. 29,  32, 33,  34,  35  and  36 
of  Township  30  North,  Range  26  West, 
Lincoln  County,  Montana. 

All  proposed  activities  are  outside  the 
boundaries  of  any  roadless  area  or  any 
areas  considered  for  inclusion  to  the 
National  Wilderness  System  as 
recommended  by  the  Kootenai  National 
Forest  Plan  or  by  any  past  or  present 
legislative  wilderness  proposal. 

Mountain  pine  beeire  infestations 
have  killed  the  majority  of  merchantable 
lodgepole  pine  in  the  analysis  area.  In 
lodgepole  pine  stands  mortaUty  ranges 
from  50-100%.  However,  in  most  of  the 
stands  mortanty  is  90-100%.  In  mixed 
conifer  stands  where  lodgepole  pine 
comprises  10-40%  of  the  stand, 
merchantable  lodgepole  pine  mortality 
ranees  from  80-100%. 

These  concentrations  of  dead 
lodgepole  pine  create  areas  of  high  fuel 
loadings  which  increase  the  potential  of 
wildfire.  In  addition,  deer  and  elk 
movement  within  and  through  these 
dense  lodgepole  stands  is  difficult. 
Thus,  summer/fall  range  eff'ectiveness  is 
in  a  steady  rate  of  decline. 


The  proposed  action  includes  salvage 
harvest  of  dead  lodgepole  pine  resulting 
from  mountain  pine  beetle  attack.  A 
small  amount  of  green  lodgepole  pine 
would  be  removed  in  understocked 
areas  to  facilitate  the  silvicultural 
system  for  regeneration.  Approximately 
115  acres  will  resemble  a  clearcut  with 
reserve  trees  or  patch  seedtree.  Eight 
units  would  be  placed  adjacent  to 
existing  clearcuts  which  will  create 
three  openings  greater  than  40  acres  in 
size  (43,  49  and  95  acre  openings). 
Approximately  61  acres  will  be 
salvaged.  A  fully  stocked  stand  will 
remain  on  these  acres.  Of  the  61  acres, 
49  are  road-side  salvage  in  which  all 
dead  lodgepole  will  be  removed  from 
areas  40-80  feet  of  specified  roadsides. 
Additionally,  15  acres  will  be  a  post  and 
pole  area.  The  harvest  will  resemble  a 
pre-commercial  thiiming,  leaving  a  fully 
stocked  stand  on  these  acres.  The  total 
harvest  volume  of  this  proposal  would 
be  892  thousand  board  feet  of  timber. 

Issues 

Tentatively,  several  issues  have  been 
identified  through  the  scoping  process. 
These  issues  are  briefly  described 
below: 

1.  Concern  was  expressed  over  how 
the  pro|x>sed  action  may  impact  water 
quality  of  the  stress  in  the  area. 

2.  Wildlife:  Concern  was  expressed 
that  the  proposed  action  may  have  an 
adverse  affect  on  the  cover/forage  ratio 
in  the  area  and  thus  would  represent  an 
impact  on  wildlife. 

3.  Forest  Health:  Concern  was 
expressed  that  no  action  would  result  in 
stands  with  a  very  low  level  of  health, 
vigor  and  productivity  due  to  poor 
regeneration  and  growth. 

Public  Participation  and  Scoping 

Public  participation  will  be  requested 
at  several  points  diuing  the  analysis. 
The  Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federal,  State,  local  agencies  and 
other  individuals  or  organizations  who 
may  be  interested  in  or  affected  by  the 
proposed  projects.  This  input  will  be 
used  in  preparation  of  the  Draft  EIS. 

The  scopmg  process  includes: 

— Identifying  potential  issues. 

— ^Identifying  major  issues  to  analyzed 
in  depth. 

— ^Exploring  additional  alternatives 
based  on  themes  which  will  be  derived 
from  issues  recognized  during  scoping 
activities. 


— ^Identifying  potential  environmental 
effects  of  this  project  and  alternatives 
(i.e.  direct,  indirect,  and  cumulative 
effects  and  connected  actions). 

— Determining  potential  cooperating 
agencies  and  task  assignments. 

The  analysis  will  consider  a  range  of 
alternatives.  Along  with  the  proposed 
actions  and  all  reasonable  action 
alternatives,  the  analysis  will  consider  a 
"No  Action"  alternative. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  June  1993.  At  that  time 
EPA  will  publish  a  notice  of  availability 
of  the  draft  EIS  in  the  Federal  Register. 
The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the  EPA 
publishes  the  notice  of  availabiUty  in 
the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  public  participation 
and  of  several  court  rulings  related  to 
public  participation  in  the 
environmentd  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
■participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  or  dismissed  by  the  court  if 
not  raised  until  after  completion  of  the 
final  EIS.  City  of  Angoon  v.  Hodel,  803 
F.2d.  1016, 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Hams.  490 
F.  Supp.  1334. 1338,  (E.D.  Wis  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45  day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  and  respond  to  them  in  the 
final  EIS.  To  be  the  most  helpful, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible  and  may  address  the 
adequacy  of  the  statement  or  the  merit 
of  the  alternatives  discussed  (see 
Council  on  Environmental  Quality 
regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3). 

The  final  EIS  is  scheduled  to  be 
completed  by  September  1993.  In  the 
final  EIS,  the  Forest  Service  is  required 
to  respond  to  comments  and  responses 
received  during  the  comment  period 


that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  a 
decision  regarding  the  proposal. 
Lawrence  A.  Froberg,  District  Ranger, 
Fisher  River  Ranger  District,  Kootenai 
National  Forest,  12557  Highway  37, 
Libby,  Montana  59923,  is  the 
Responsible  Official.  As  the  Responsible 
Official  he  will  decide  which,  if  any,  of 
the  proposed  projects  will  be 
implemented.  The  Responsible  Official 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  Forest  Service  Appeal  Regulations. 

Dated:  January  21, 1993. 
Lawrence  A.  Froberg, 

District  Ranger,  Fisher  River  Ranger  District, 

Kootenai  National  Forest. 

[FR  Doc.  93-2305  Filed  2-1-93;  8:45  am) 

BiLUNG  CODE  3410-11-M 


Berray  Mountain  Timber  Sales  and 
Associated  Projects,  Kootenai  National 
Forest,  Sanders  County,  Ml. 

AGENCY:  Forest  Service,  USDA. 

ACTION:- Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  Notice  is  hereby  given  that 
the  Forest  Service,  USDA  will  prepare 
an  environmental  impact  statement 
(EIS)  for  two  proposed  timber  sales  and 
associated  activities.  The  EIS  will  tier  to 
the  final  EIS  and  Forest  Plan  for  the 
Kootenai  National  Forest. 

The  Cabinet  Ranger  District  is 
proposing  timber  harvest  activities  and 
big  game  habitat  improvement  for  the 
Berray  Mountain  project  area  located  on 
the  Kootenai  National  Forest,  Sanders 
County,  Montana.  The  proposed 
projects  include  the  North  Pine  Ridge 
Timber  Sale,  and  Berray  Creek  Timber 
Sale  which  includes  Bighorn  Sheep  and 
big  game  habitat  improvement. 
Approximately  4  MMBF  of  timber 
would  be  removed  fi-om  approximately 
398  acres.  Road  construction  needed  to 
access  the  proposed  areas  would  consist 
of  approximately  2  miles  of  new  road 
construction  and  5  miles  of  road  re- 
construction. 

The  proposed  projects  are  located, 
wholly  or  in  part,  in  the  Berray 
Mountain  Roadless  Area  #672  within 
the  Bull  River  drainage.  The  legal 
descriptions  are  as  follows:  T28N, 
R33W.  Sec  2. 11,  22,  23. 27.  28,  k  21 
and  T27N,  R33W.  Sec.  3,  4. 9, 10.  33. 
34. 


The  proposed  sales  are  scheduled  to 
be  sold  during  FY  1995  and  have  an 
expected  contract  life  of  3  years. 

Even-aged  management  would  be 
used  in  implementing  the  proposed 
actions.  Seedtree  and  shelterwood 
regeneration  harvests  are  general 
prescriptions  that  are  to  be  applied. 
Patch  clearcuts  are  recommended  for 
bighorn  sheep  habitat  improvement. 
Where  timber  harvest  has  occurred  for 
wildlife  enhancement,  prescribed 
burning  will  also  occur.  Logging 
systems  include  tractor  and  helicopter. 

The  proposed  actions  are  meant  to 
bring  the  existing  conditions  closer  to 
the  desired  conditions  of  the  Kootenai 
National  Forest  Plan.  The  ID  team  has 
identified  site  specific  objectives 
(purpose  and  need)  for  this  project 
which  are  consistent  with  the 
management  goals  of  the  Kootenai 
National  Forest  Plan. 

This  proposed  action  was  developed 
by  the  ID  team  in  order  to  accomplish 
the  following  objectives:  (1)  Provide  for 
healthy  growing  stand  conditions 
resulting  in  vigorous  growth  and  a 
sustainable  timber  harvest  on  suitable 
timberlands;  (2)  manage  the  area  for 
long-term  diversity  through  maintaining 
and  enhancing  big  game  habitat;  (3) 
maintain  ponderosa  pine  as  a  serai 
species. 

The  Kootenai  National  Forest  invites 
written  comments  and  suggestions  on 
the  scope  of  the  analysis  in  addition  to 
comments  already  received  as  a  result  of 
local  public  participation  activities.  The 
agency  also  gives  notice  of  the  full 
environmental  analysis  and  decision 
making  process  that  will  occur  on  the 
proposal  so  that  interested  and  affected 
people  are  aware  of  how  they  may 
participate  and  contribute  to  the  final 
decision. 

DATES:  Comments  concerning  the  scope 
and  implementation  of  this  proposal 
must  be  received  by  February  19, 1993. 

ADDRESSES:  Submit  written  comments  ' 
and  suggestions  concerning  the  scope  of 
the  analysis  to  James  I.  Mershon, 
District  Ranger,  Cabinet  Ranger  District. 
2693  Hwy.  200,  Trout  Creek.  Montana, 
59874. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
actions  and  environmental  impact 
statement  to  David  Clay,  Project 
Coordinator,  Cabinet  Ranger  District, 
2693  Hwy.  200,  Trout  Creek,  Montana. 
59874.  [Phone:  (406)  827-3533). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  actions  include  the  following: 
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Aim 

MA 
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Volume  M«- 
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N  Pln«RWO«                     

11 
10 
11 
12 
19 
10 

70 
60 
62 
101 
41 
64 

ST/SW 

ST/SW 

ST/SW 

ST/SW 

ST/SW 

.77  MBF 

.66  MBF 

.68  MBF 

1.1  MBF 

.45  UK^ 

Tnctor100%. 

Benay  Mm -_            ... 

Twaor32V 

- 

HeH68%. 

Bighorn  S^eap 

Patch  dearcut .. 

.70 

He*  100%. 

The  Berray  Mountain  analysis  area 
contains  approximately  16,842  acres. 
The  EIS  will  tier  to  the  Final  EIS  and 
Kootenai  Forest  Plan  (September  1987). 
The  Forest  Plan  provides  goals  and 
objectives,  forest-wide  standards  and 
guidelines,  management  area  standards 
and  guidelines,  and  management  area 
prescriptions  for  the  various  lands  on 
the  Forest.  This  direction  provides  for 
management  practices  that  will  be 
utiUzed  during  the  implementation  of 
the  Forest  Plan. 

Management  Area  Allocations  include 
the  following: 

MA  2  comprises  3  percent  of  the  area. 
This  area  is  to  be  managed  as  roadless 
recreation. 

MA  8  comprises  13  percent  of  the 
area.  This  area  has  been  recommended 
by  the  Kootenai  National  Forest  for 
congressional  designation  as 
Wilderness. 

MA  10  comprises  31  percent  of  the 
area.  This  area  is  to  be  managed  for  big 
game  winter  range. 

MA  11  comprises  11  percent  of  the 
area.  This  area  is  to  be  managed  for  big 
game  winter  range  while  producing  a 
programmed  yield  of  timber  and 
maintaining  the  viewing  resource  in 
areas  of  hi^  visual  significance. 

MA  12  comprises  19  percent  of  the 
area.  This  area  is  to  be  managed  to 
maintain  or  enhance  nonwinter  big 
game  habitat  and  produce  a 
programmed  yield  of  timber. 

MA  13  comprises  4  percent  of  the 
area.  This  area  is  to  be  managed  to 
provide  the  special  habitat  necessary  for 
old-growth  dependent  wildlife. 

MA  14  comprises  13  percent  of  the 
area.  This  area  is  to  be  managed  for 
grizzly  bear  habitat,  while  reducing 
grizzly/human  conflicts,  assist  in  the 
recovery  of  the  grizzly  bear  and  realise 
a  programmed  level  of  timber 
production. 

MA  19  comprises  5  percent  of  the 
area.  This  area  occurs  on  steep  slopes 
and  breaklands  over  60  percent.  The 
management  objective  of  this  area  is  to 
ensure  soil  stability  and  water  quality 
by  maijicaining  the  vegetation  in  a 
healthy  condition  and  by  minimizing 
surface  disturbance. 


MA  21  comprises  .3  percent  of  the 
area.  This  area  is  to  be  managed  as  a 
botanical  area  of  special  interest. 

The  analysis  will  consider  a  range  of 
alternatives.  Along  with  the  proposed 
actions  and  ail  reasonable  action 
alternatives  the  analysis  will  consider  a 
"No  Action"  alternative  for  each 
proposed  timber  sale. 

Public  participation  will  be  requested 
at  several  points  during  the  analysis. 
The  Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federal,  State,  local  agencies  and 
other  individuals  or  organizations  who 
may  be  interested  in  or  affected  by  the 
proposed  projects.  This  input  will  be 
used  in  preparation  of  the  Draft  and 
Final  US. 

The  scoping  process  includes: 

•  Identihfing  potential  issues. 

•  Identifying  major  issues  to  be 
analyzed  in  depth. 

•  Exploring  additional  alternatives 
based  on  themes  which  will  be  derived 
from  issues  recognized  during  scoping 
activities. 

•  Identifying  potential  environmental 
effects  of  this  project  and  alternatives 
(i.e.  direct,  indirect,  and  cumulative 
effects  and  connected  actions). 

•  Determining  potential  cooperating 
agencies  and  task  assignments. 

Public  participation  to  this  point 
involved  the  presentation  of  the  project 
at  a  public  open  house  at  the  Noxon 
School  and  personal  contacts  with  local 
residents  by  the  Project  Coordinator. 
Future  public  participation  will  include 
continued  pubUc  meetings,  personal 
contacts,  and  contact  through  the  media 
and  written  material.  The  following 
potential  issues  have  been  identified 
through  the  scoping  efforts  that  have 
occurred  to  date: 

•  What  are  the  cumulative  effects, 
including  all  of  the  Champion 
International  clearcuts  north  of  Berray 
Mountain? 

•  What  are  the  effects  of  sediment 
from  logging  activities  on  the  fisheries 
within  Berray  Creek  and  the  Bull  River? 

•  Will  the  proposed  action  effect  the 
wild  and  scenic  classification  of  the 
Bull  River? 

•  What  effect  will  the  proposed 
action  have  on  the  grizzly  bear  travel 
corridor  that  was  recently  purchased  by 
the  USFS? 


•  What  effect  would  the  proposal 
have  on  the  soils  of  the  area  ? 

•  What  effect  would  the  proposal 
have  on  wildlife? 

•  Can  wildlife  security  be 
maintained? 

•  Can  the  cover/forage  of  the  area  be 
improved? 

•  What  effect  would  the  proposal 
have  on  the  roadless  charaaer  of  Berray 
Mountain  Roadless  Area  #672? 

•  Could  we  maintain/improve  the 
biodiversity  of  the  area? 

•  What  effect  would  the  proposal 
have  on  the  watersheds  of  ihe  area? 

•  What  effect  would  the  project  have 
on  air  quality? 

•  What  would  be  the  effects  on  the 
visual  quality  objectives  for  the  area? 

•  Are  there  any  sensitive,  threatened, 
or  endangered  plant  or  animal  species 
in  the  area?  How  would  this  project 
affect  them  if  they  are  present? 

•  What  would  be  the  effect  to  private 
land  and  private  uses  of  federal  lands  in 
the  area? 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  June,  1993.  At  that 
time  EPA  will  publish  a  notice  of 
availability  of  the  draft  ELS  in  the 
Federal  Register.  The  comment  period 
on  the  draft  EIS  will  be  43  days  from  the 
date  the  EPA  publishes  the  notice  of 
availability  in  the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  public  participation 
and  of  several  court  rulings  related  to 
public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  or  dismissed  by  the  court  if 
not  raised  until  after  completion  of  the 
final  EIS.  City  ofAngoon  v.  Hodel,  803 
F.2d.  1016, 1022  (9th  Cir.  1986  and 
Wisconsin  Hertiages,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 


Becaiise  of  these  court  rulings  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45  day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  and  respond  to  them  in  the 
final  EIS. 

To  be  the  most  helpful,  comments  on 
the-draft  EIS  should  be  as  specific  as 
possible  and  may  address  the  adequacy 
of  the  statement  or  the  merit  of  the 
alternatives  discussed  {see  Council  on 
Environmental  Quality  regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3). 

The  final  EIS  is  scheduled  to  be 
completed  by  September  1993.  In  the 
final  EIS  the  Forest  Service  is  required 
to  respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  a 
decision  regarding  the  proposal. 

James  I.  Mershon,  District  Ranger, 
Cabinet  Ranger  District,  Kootenai 
National  Forest,  2693  Hwy.  200,  Trout 
Creek,  Montana,  59874,  is  the 
Responsible  Official.  As  the  Responsible 
Official  he  will  decide  which,  if  any,  of 
the  proposed  projects  will  be 
implemented.  The  Responsible  Official 
will  document  the  decision  and  reasons 
for  the  decision  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  Forest  Service  Appeal  Regulations. 

Dated:  January  21. 1993. 
James  L  Mershon, 

District  Ranger,  Cabinet  Ranger  District. 
(PR  Doc.  93-2306  Filed  2-1-93;  8:45  am] 
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Rural  Electrification  Administration 

Central  Virginia  Electric  Cooperative; 
Finding  of  No  Significant  Impact 

AGENCY:  Rural  Electrification 
Administration,  USDA. 
ACTION:  Notice  of  finding  of  no 
significant  impact. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Electrification  Administration 
(REA)  has  made  a  Finding  of  No 
Significant  Impact  (FONSI)  with  respect 
to  the  potential  environmental  impact 
resulting  from  a  proposal  by  Central 
Virginia  Electric  Cooperative  (CVEC)  to 
construct  the  New  Martin's  Store 
Electric  Generating  Station  in  Nelson 
County,  Virginia.  The  FONSI  is  based 
on  the  Borrower's  Environmental  Report 
(BER)  prepared  for  CVEC  by  Mr.  Gary 


Gilpin  of  Gilpin  Group  Environmental 
Consulting  and  Planning.  REA 
conducted  an  independent  evaluation  of 
the  report  and  concurs  with  its  scope 
and  content.  In  accordance  with  REA 
Environmental  Policies  and  Procedures, 
7  CFR  1794.61,  REA  has  adopted  the 
CVEC's  BER  as  the  environmental 
assessment  for  the  project. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  A.  Corwin,  Environmental 
Protection  Specialist,  Environmental 
Compliance  Branch,  Electric  Staff 
Division,  room  1246,  South  Agriculture 
Building,  Rural  Electrification 
Administration,  Washington,  DC  20250, 
telephone  (202)  720-1784. 

SUPPl^MENTARY  INFORMATION:  The  New 
Martin's  Store  Electric  Generating 
Station  is  located  in  northern  Nelson 
County,  Virginia.  The  proposed  electric 
generating  facilities  will  consist  of 
either  two  1,500  kilowatt  (KW)  or  three 
1,250  KW  diesel  electric  generating 
units  which  will  be  housed  in  a  one- 
story  metal  building  36  by  60  feet  and 
20  feet  in  height,  a  10,000  gallon 
aboveground  tank  or  two  5,000  gallon 
aboveground  tanks,  a  500  foot  24.9 
kilovolt  (kV)  underground  distribution 
line  and  a  600  foot  cpnstruction/ 
maintenance  access  road  composed  of 
four  inch  thick  crushed  stone.  CVEC 
will  construct  the  facilities  on  3  acres  of 
land  which  is  adjacent  to  the  existing 
Martin's  Store  Substation. 

Alternatives  examined  for  the 
proposed  project  included  no  action, 
conservation,  alternative  generating 
technologies,  and  constructing  the 
proposed  facilities  at  alternative  sites. 

Based  on  an  independent  analysis  of 
the  adopted  BER,  REA  has  concluded 
that  the  construction  of  the  proposed 
generating  facilities  will  have  no 
significant  impact  on  air  quality,  water 
quality,  wetlands,  the  100-year 
floodplain,  existing  land  uses,  prime 
farmland,  historic  properties,  federally- 
listed  threatened  and  endangered 
species,  or  designated  critical  habitat  or 
species  proposed  for  listing  or  proposed 
critical  habitat. 

No  other  potential  significant  impact 
resulting  ftt)m  the  construction  and  use 
of  the  proposed  project  has  been 
identified.  Copies  of  the  environmental 
assessment  and  FONSI  are  available  for 
review  at,  or  can  be  obtained  horn,  REA 
at  the  address  provided  herein  or  from 
Central  Virginia  Electric  Cooperative, 
P.O.  Box  247,  Front  Street,  Lovingston, 
Virginia  22949. 


Dated:  January  22, 1993. 
George  E.  Pratt, 

Deputy  Administrator.  Program  Opmations. 
Rural  Electrification  Administration,  U.S. 
Department  of  Agriculture. 
rra  Doc  93-2357  Filed  2-1-93;  8:4.'!  «unl 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

National  Defense  Stockpile  Market 
Impact  Committee  Request  for  Put>lic 
Comments 

AGENCY:  Office  of  Industrial  Resource 
Administration,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce. 

ACTION;  Notice  of  request  for  public 
comments  on  the  market  impact  of 
proposed  disposals  of  excess 
commodities  currently  held  in  National 
Defense  Stockpile. 

SUMMARY:  This  notice  is  to  advise  the 
public  that  the  National  Defense 
Stockpile  Market  Impact  Committee  (co- 
chaired  by  the  Departments  of 
Commerce  and  State)  is  seeking  public 
comment  on  the  market  impact  of 
proposed  disposals  of  excess  materials 
currently  held  in  the  National  Defense 
Stockpile.  Comments  should  be 
received  by  March  4, 1993. 
ADDRESSES:  Send  all  comments  to 
Edward  L.  Levy;  Co-Chair,  Stockpile 
Market  Impact  Committee;  Office  of 
Industrial  Resource  Administration; 
room  3878;  U.S.  Department  of 
Commerce;  14th  Street  and  Constitution 
Avenue  NW.;  Washington.  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  L.  Levy,  Office  of  Industrial 
Resource  Administration;  U.S. 
Department  of  Commerce;  (202)  482- 
3795  or  Milt  Drucker,  Office  of 
International  Commodities,  U.S. 
Department  of  State;  (202)  647-2871 
(co-chairs  of  the  Stockpile  Market 
Impact  Committee). 
SUPPLEMENTARY  INFORMATION:  Under 
authority  of  the  Strategic  and  Critical 
Materials  Stockpiling  Act  of  1949,  as 
amended,  (50  U.S.C.  98  et  seq),  the 
Department  of  Defense  (as  National 
Defense  Stockpile  Manager)  maintains  a 
stockpile  of  strategic  and  critical 
materials  to  supply  the  military, 
industrial,  and  essential  civilian  needs 
of  the  United  States  for  national 
defense.  In  making  disposals  and 
acquisitions  of  Stockpile  materials. 
Defense  is  required  by  law  to  refrain 
from  causing  undue  market  disruption, 
while  at  the  same  time  protecting  the 
government  against  avoidable  loss. 
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Section  3314  of  the  FY  1993  National 
Defense  Authorization  Act  (NDAA) 
formally  established  a  Market  Impact 
Committee  (the  Committee)  to  "advise 
the  National  Defense  Stockpile  Manager 
on  the  projected  domestic  and  foreign 
economic  efforts  of  all  acquisitions  and 
disposals  of  materials  from  the  National 
Defense  Stockpile."  The  Committee 
includes  representatives  from  the 
Departments  of  Commerce,  State, 
Agriculture.  Defense,  Energy,  Interior, 
Treasury  and  the  Federal  Emergency 
Management  Agency.  The  FY  1993 
NDAA  directs  the  Committee  to 
"consult  from  time  to  time  with 
representatives  of  producers,  processors 
and  consumers  of  the  types  of  materials 
stored  in  the  stockpile." 

With  this  in  mind,  it  is  the  Defense 
National  Stockpile  Center's  pNSC) 
intention  to  become  a  dependable,  long- 
term  source  of  materials  that  will  be 
sold  as  close  to  market  prices  as  the 
conditions  of  sale  permit  [e.g. 
consideration  will  be  given  for  the 
certifiable  quahty  of  the  materials  being 
sold,  and  any  appropriate  transportation 
differential).  In  order  to  protect  the 
government  against  avoidable  loss,  the 
DNSC  intends  to  exercise  restraint 
regarding  the  quantities  and  timing  of 
any  offers  of  excess  materials  for  sale. 

The  Committee  will  soon  begin  its 
consideration  of  Defense's  FY  1994 
Annual  Materials  Plan  (AMP)  of 
proposed  disposals  and  acquisitions  of 
Stockpile  materials.  In  order  for  the 
Committee  to  obtain  sufficient 
information  to  prepare  its 
recommendations  to  Defense,  the 
Committee  hereby  requests  that 
interested  parties  provide  comment  on 
the  potential  market  impact  of  the 
commodities  identified  below  as 
candidates  for  sales  in  FY  1994. 

Although  comments  ya  response  to 
this  notice  must  be  received  by  (30  days 
after  publication)  for  the  Committee  to 
consider  them  in  its  evaluation  of  the 
FY  1994  AMP,  the  Committee  would 
welcome  further  comments  as  the  sales 
proceed. 

The  FY  1994  AMP  has  not  yet  been 
prepared  in  Gnal  form,  but  the  following 
are  the  materials  for  which  Defense  has 
been  granted  disposal  authority  by 
Congress,  and  which  therefore  moy  be 
included  in  the  FY  1994  AMP. 
Interested  parties  are  requested  to 


provide  any  comments  that  would  be 
useful  to  the  Committee  in  reviewing 
proposed  schedules  and  quantities  of 
Stockpile  sales. 

CommotidiM  Which  May  B«  Inclodwl  In  FY 
19MAMP 

Aluminum  Oxide,  Abrasive 

Aluminum  Oxide.  Fused,  Crude 

Antimony 

Asbestos  (all  types) 

Bauxite,  Metal  Grade.  Jamaica  Type 

Bauxite,  Metal  Grade,  Surinam  Type 

Bauxite,  Refiractory 

Beryl  Ore 

Bismuth 

Cadmium 

Celestite 

Chromite,  Chemical  Grade 

Chromite,  Metallurgical  Grade 

Chromite,  Refractory  Grade 

Chromium,  Ferro,  High  Carbon 

Cobalt 

Copper 

Diamond,  Industrial,  Crushing  Sort 

Diamond,  Stones 

Fluorspar,  Acid  Grade 

Fluorspar,  Metallurgical  Grade 

Germanium 

Graphite,  Natural,  Malagasy 

Graphite.  Natural,  Other  than  Ceylon  and 

Malagasy 
Iodine 

Jewel  Bearings  NSG 
Kyanite 
Lead 

Manganese,  Chemical  Grade 
Manganese,  Battery  Grade,  Natural  Ore 
Manganese,  Battery  Grade,  Synthetic  Dioxide 
Manganese,  Metallurgical  Grade 
Manganese,  Feno,  High  Carbon 
Mercury 

Mica,  Muscovite  Block 
Mica,  Muscovite  Film 
Mica,  Muscovite  Splitting 
Mica,  Phlogopite  Splitting 
Nickel 

Quartz  Crystals,  Natural 
Rutile 

Sapphire  and  Ruby 
Sel>acic  Acid 
Silicon  Carbide 
Silver  (coinage  use  only) 
Talc 
Tin 

Thorium  Nitrate 

Vegetable  Tannin  Extract,  Chestnut 
Vegetable  Tannin  Extract,  Quebracho 
Vegetable  Tannin  Extract,  Wattle 
Zinc 

Interested  parties  are  invited  to 
submit  written  comments,  opinions, 
data,  information,  or  advice  relevant  to 
this  request.  All  materials  should  be 
submitted  with  10  copies.  Public 


information  will  be  made  available  at 
the  Department  of  Commerce  for  public 
inspection  and  copying.  Material  that  is 
national  security  classified  information 
or  business  confidential  information 
will  be  exempted  from  public  disclosure 
to  the  extent  permitted  by  law  and 
regulation.  Anyone  submitting  business 
confidential  information  should  clearly 
identify  the  business  confidential 
portion  of  the  submission  and  also 
provide  a  non-confidential  submission 
that  can  be  placed  in  the  public  file. 
Communications  from  agencies  of  the 
United  States  Government  will  not  be 
made  available  for  public  inspection. 

The  public  record  concerning  this 
investigation  will  be  maintaincld  in  the 
Bureau  of  Export  Administration's 
Records  Inspection  Facility,  room  4525, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230,  telephone  (202) 
482-5653.  The  records  in  this  facility 
may  be  inspected  and  copied  in 
accordance  with  the  regulations 
published  in  part  4  of  title  15  of  the 
Code  of  Federal  Regulations  (15  CFR  4.1 
et.  seq.). 

Information  about  the  inspection  and 
copying  of  records  at  the  facility  may  be 
obtained  torn  Ms.  Margaret  Comejo,  the 
Bureau  of  Export  Administration's 
Freedom  of  Information  Officer,  at  the 
above  address  and  telephone  number. 

Dated:  January  27, 1993. 
John  A.  Rkhards, 

Deputy  Assistant  Secretary  for  Industrial 

Resource  Administration. 

IFR  Doc  93-2345  Filed  2-1-93;  8:45  am) 

MLUNG  CODE  3610-OT-H 


Economic  Development 
Administration 

Notice  of  Petition*  by  Producing  Rrms 
for  Determination  of  Ellgtbiiity  To 
Apply  for  Trade  Adjustment 
Assistance 

AGENCY:  Economic  Development 
Administration  (EDA),  Commerce. 

ACTION:  To  give  firms  an  opportimity  to 
comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


Hfmnaflte 

Address 

DateDetmon 
mxtHMBd 

PlOdUGl 

Custom  Products  o«  LHcMMd, 

mc. 
Sea  Sky  USA  aka  SPCL  EFX. 

Unlimrted. 

1715  S.  Stoley  Avenue,  UcMleid,  hm  ffiXiS  ..„ 
680  Kakk)  Street  iS  &  f6.  Honolulu.  HI  96819  ... 

11/12«8 
11/12«2 

cab  enck)sure8  o(  metal  and  glass,  rollover  t>are  d  steal  and 

tabricated  enclosures,  steel  panels. 
Apparel-lee  shirts. 
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Rminame 


Address 


OatepeWon 
accepted 


PioduGt 


EneNon  AtiKxnMion  Company  .. 

Monree  PMd  Technology,  Inc  .... 

Aerolite  ...„...._._ _... 

Rematqu*  IMb-  Cotp „ 

Island  Spring,  Inc ~ 

Republic  TectvxHogy,  Ino 

SnobW  Alrcrafl.  Inc 

GMney  Oenunics.  Inc 

Reknacs  Engineering,  Inc 

Ascot  Tag  &  Label  Co..  Inc 

Apex  IndusMai  EquipmanI,  Inc  .. 

Alien  Company  (Tite)  

BtaddwNli  Foundriee 

Sun  MaM  Produds,  Inc 

Bogue    Electric     Manuiacturing 

Cooipany. 
Anionics,  Ino 

Kewaunee  Englneeitng  Coip 

Taylor  F=orge  Engineered  Sys- 
tenris,  kc 

Biyoe  D.  Jelwaa  MacMne  Manu- 
facturing Ca,  Inc. 

Besly  Products  Cocporatlon 

Huther  Brothers,  Inc  „ 

Centennial    Shipping    Products 

Company  Inc. 
Modem  Industries.  Inoorporaled 

Dec  miaiTMilonai,  Ino  „ 


24751    Crenshaw    DoiMewrt.    Torrenoe.    CA 

90505. 

36  OraMn  Road.  Box  810.  HHton,  NY  144M 

425  Wast  Rider,  Suite  B8.  Perris.  CA  B2S71 

1 10  Field  Street.  West  Babylon.  NY  1 1704 

18846  103rd  Avenue  Southwest.  Vashon.  WA 

00070. 
1745    Broadway    Street,    Charioltesvilla.    VA 

22902. 
13007  122nd  Avenue  KPN.  Gig  Kajbor.  WA 

96326. 
1200  Anew  Highway.  Lavame,  CA  01750-5293 
6314  OraMel  Avenue,  Alexandria,  VA  22301  

577  North  3rd  Street.  Newarit,  NJ  07107  

P.O.  DfBww  1049,  Salem,  VA  24153 

712  East  Mam  Street.  Blanchester,  OH  45107 ... 
323  &  ClaiK  Street,  Davenport.  lA  52806 

2156  N.  Detroit  Street  Box  1506,  Warsaw,  IN 

46581-1506. 
100  Pennsylvania  Avenue,  Patecson,  NJ  07S09 

300  Hangar  Road,  Oriskany,  NY  13424 

North  Main  Street,  Kewaunee,  Wl  54216 „.... 

First  &  Iron  Streets,  Paola,  KS  66071 

2901  Maury  Street,  Richmond.  VA  23229 

100  Oeaibom  Avenue,  South  Belolt,  U.  61080  ... 

1290  Umverttly  Avenue,  Rochester,  NY  14607  . 
302  Northern  Pacific  Avenue.  Fargo.  NO  58102 

3229  East  Washington  Street,   Phoenix,  AZ 

85034-1607. 
1919  S.  Stouglriton  Road,  Madison,  Wl  53708  ... 


12/2l/«2 

1^2*92 

12/22/92 
12/29/02 

12/29/92 

MnO/92 

Mf3fQIK 

1/4/93 

1/4/93 

1M«9 

1/4/B3 

1/5^93 

1/B/93 

1/S/93 

1/8/93 

1/11/93 

1/11/93 
1/11/93 

1/12/93 

1/14«3 


Splndto  driMng  macNne  and  pa«  tor  vMto  driMg  roacMna. 

Metal  woridng  ■ulds. 

ParegMders. 

Mani^acturer  01  niiombllsa  and  oomponanls. 

Food  &  bevg.—«oybean  products. 


Electnnica-f  abricated  circuit  boaidi  and  \ 
Misc.— Alrcran  kttt. 


Misc.— Ceremic  oonlalrters. 

Transportable  recomprsaslon  chairtMrs  and  muMplaoe 
hypert>ai1c  iadWies  daslgnad  and  assembled. 

Miac.— Labels  and  decals. 

Industrial  equipment  lor  the  tire  manuiacturing  Indualry. 

Mtac  mugs  and  artworiL 

Metal  Producta-HydrauMc  pump  houslag  and  dtoaal  engine 
components  cast  o(  iron. 

QoN,  wheelchair,  motorcycle  and  eaerdee  wheels  af«d  akmr^num 
rima  and  roMad  aluminum. 

Mach.  A  equip.-4teto«s.  stalors,  eacllan,  generators  and^K  mo- 
tors, and  stattc  systems. 

Mach.  &  equip.— vacuum  seeing  tuei  systems  arx)  electron 
beem  wekHng. 

Components  ol  comtntOton  equlpmenL  hoist.  Kts.  cranes,  and 
ships  oliron  and  steel. 

Mach.  Ii  equip.— pressure  vessels  and  sidd  mounted  gas  proc- 
essing equlpmert. 

Metal  products— precision  machine  parts— castings  ol  carbon 
steel  &  stainlesa  steel. 

Metal  products— steel  cutting  tool  to  be  mounted  on  s  tapping 
nuohlne. 

Mach.  a  equip.— machine  knltoa  Ihat  out  paim  and  malal. 

Wood  products— wood  shipping  and  constnjctlon  relaled  prod- 
ucts, i.e.  pallets,  cretes  and  stakes. 

Mach.  &  equip— lurtilne  engine  parts  lor  mWary  li  commercial 
alrcreft  blades,  starters,  etc. 

Mach.  &  equip  —dairy  larm  equipment,  food  prooeesing  equip- 
ment and  depenslng  control  systems. 


The  petitions  were  submitted 
pursuant  to  Section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
(Xintributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  the  Trade  Adjustment  Assistance 
Division,  Room  7023,  Economic 
Development  Administration,  U.S. 
Department  of  Commerce,  Washington, 
D,C.  20230,  no  later  than  the  close  of 
business  of  the  tenth  calendar  day 
following  the  publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and 
title  of  the  program  under  which  these 
petitions  are  submitted  is  11.313.  Trade 
Adjustment  Assistance. 


Dated:  January  25, 1993. 
Craig  M.  SmUk, 

Deputy  Dindor  for  Program  Operations. 
(FR  Doc.  93-2293  Piled  2-1-93;  8:45  ami 
BILUNQ  CODE  X10-M-M 

International  Trade  Admlntetratlon 

[A-588-«07] 

Induatrial  Belta  and  Componenta  and 
Parta  Thereof,  Whether  Cured  or 
Uncured,  From  Japan;  Court  of 
Intemationai  Trade  Deciaion 

AGOCV:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Court  of  International 
Trade  Decision. 

SUMMARY:  On  March  5. 1992,  the  United 
States  Court  of  Intemationai  Trade  (CTT) 
held  that  cash  deposits  should  not  have 
been  collected  before  the  date  of 
publication  In  the  Federal  Register  of 
the  Intemationai  Trade  Commission's 
(1TO  final  determination  concerning 
industrial  belts  fit>m  Japan  which 
occurred  on  June  7, 1989.  Therefore, 
pursuant  to  the  CTT's  order,  the 


Department  will  issue  instructions  to 
the  U.S.  Custom  Service  to  release  or 
refimd  any  bonds  or  deposits  of 
estimated  dumping  duties  on  imports  of 
industrial  belts  entered  from  Japan 
during  the  period  of  February  1, 1988 
through  June  6, 1989. 
EFFECTIVE  DATE:  February  2, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

Charles  Vaimatta  in  the  Office  of 
Agreements  Compliance;  International 
Trade  Administration;  U.S.  Department 
of  Commerce;  Washington,  DC  20230; 
telephone  number  (202)  482-3793. 

SUPPLEMENTARY  MFORMATION: 

Background 

On  July  26, 1990,  the  Department 
initiated  an  administrative  review  (SS 
FR  30490)  of  the  antidumping  duty 
order  on  industrial  belts  from  Japan  (54 
FR  25314.  June  14, 1989;  amended  54 
FR  32104,  August  4, 1989).  On 
November  12, 1991.  the  Department 
published  the  preliminary  results  of  that 
review  (56  FR  57513).  The  review 
covered  sales  of  the  subject  merchandise 
in  the  United  States  during  the  period 
of  February  1, 1989  throu^  May  31. 
1990.  Before  the  review  was  initiated 
Mitsuboshi  Belting  Limited  (MBL)  and 
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its  U.S.  affiliate,  a  respondent  in  the 
review,  filed  suit  in  the  OT  challenging 
the  antidumping  duty  order  (MBL 
(USA)  and  Mitsuboshi  Belting  Limited, 
89-07-00403.  Complaint.  July  7. 1989 
(Complaint)).  MBL  claimed  the  order 
was  not  in  accordance  with  Section 
736(b)(2)  of  the  Tariff  Act  of  1930,  as 
amended  (Tariff  Act)  (19  USC 
1673e(b)(2)),  because  it  did  not  require 
the  release  of  any  bond  or  refund  any 
cash  deposit  made  against  estimated 
antidumping  duties  for  entries  of 
industrial  belts  from  Japan  during  the 
period  of  February  1, 1989  through  June 
6. 1989  (Complaint  at  5). 

On  March  5, 1992,  the  OT  held  that 
as  a  result  of  a  negative  ITC  "but  for" 
vote  (threat  of  material  injury  found,  but 
would  not  find  material  injury  itself  but 
for  suspension  of  liquidation  of  entries) 
and  three  negative  votes,  cash  deposits 
should  not  have  been  collected  before 
the  date  of  publication  of  the  ITC's  final 
affirmative  determination  in  the  Federal 
Register  (hivestigation  Nos.  731-TA- 
412  through  419  (Final  Determination), 
54  FR  24430.  June  7,  1989).  MBL  (USj\) 
Corp.  and  Mitsuboshi  Belting  Ltd.  v. 
United  States.  787  F.  Supp.  202  (OT, 
March  5, 1992).  The  OT  ordered  the 
Department  to  "release  or  refund  or 
cause  to  be  released  or  refunded  any 
bonds  or  deposits  of  estimated 
antidumping  duties  on  imports  of 
power-transmission  belts  from  Japan," 
in  accordance  with  section  736(b)(2)  of 
the  Tariff  Act  (Order,  89-07-00403, 
March  5, 1992).  Therefore  as  a  result  of 
the  OT  order,  there  are  no  longer  any 
suspended  entries  from  February  1, 
1989  through  June  6, 1989. 

Notice  of  OT  Order 

Pursuant  to  the  OT  order,  the 
Department  will  issue  instruction 
directly  to  the  U.S.  Customs  Service  to 
release  or  refund  any  bonds  or  cash 
deposits  of  estimated  antidumping 
duties  on  imports  of  industrial  belts 
from  Japan  entered  diuing  the  period  of 
February  1, 1989  through  Jime  6, 1989. 
Accordingly,  the  Department's  final 
results  of  administrative  review  wrill 
cover  sales  of  subject  merchandise  in 
the  United  States  during  the  period  of 
June  7, 1989  through  May  31, 1990.  The 
final  results  will  be  published 
subsequently. 

Dated:  January  19, 1993. 
Alan  M.  Dunn, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  93-2437  Filed  2-1-93;  8.45  ami 
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[C-201-0031 

Court  Ovclaion  and  Suapanaion  of 
Liquidation:  Caramic  Tlla  From  Mexico 

AGENCY:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
ACnON:  Notice. 

EFFECTIVE  DATE:  January  17. 1993. 
summary:  On  January  7, 1993.  in 
Ceramica  Regiomontana,  S.A.  et  al.  v. 
United  States,  Court  No.  88-05-00394, 
a  lawsuit  challenging  the  Department  of 
Commerce's  (the  "Department")  final 
results  of  countervailing  duty 
administrative  review  of  the 
countervailing  duty  order  on  ceramic 
tile  irom  Mexico,  the  Court  of 
International  Trade  ("OT')  affirmed  the 
Department's  second  results  of 
redetermination  on  remand.  As  a  result, 
the  final  countervaiUng  duty  rate  for  all 
firms  without  specified  individual  rates 
(the  "all  others"  rate)  has  decreased 
from  3.16%  ad  valorem  to  2.63%  ad 
valorem  for  1984,  and  from  4.17%  ad 
valorem  to  3.60%  ad  valorem  for  1985. 
Consistent  with  the  decision  of  the 
Court  of  Appeals  for  the  Federal  Circuit 
("CAFC")  in  Timken  Co.  v  United 
States,  893  F.2d  337  (Fed.  Qr.  1990), 
Commerce  will  not  order  the  liquidation 
of  the  subject  merchandise  entered  or 
withdrawn  from  warehouse  for 
consumption  prior  to  a  "conclusive" 
decision  in  this  case. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  Longest,  Office  of  Coimtervailing 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230, 
Telephone:  (202)  482-2786. 

SUPPt^MENTARY  INFORMATK)N: 

Background 

On  April  27, 1988,  the  Department 
published  notice  of  its  final  results  of 
countervailing  duty  administrative 
review  in  connection  with  the 
countervailing  duty  order  on  ceramic 
tile  from  Mexico.  Ceramic  Tile  frxjm 
Mexico;  Final  Results  of  Countervailing 
Duty  Administrative  Review.  53  FR 
15090.  In  that  determination,  the 
Department  set  forth  its  finding  of  the 
total  bounty  or  grant  being  given  on  the 
subject  merchandise  during  the  period 
or  review,  July  1, 1984  through 
December  31, 1985.  This  determination 
included  a  finding,  inter  alia,  of  an  "all 
other"  rate  of  3.16%  ad  valorem  for  the 
period  of  July  1, 1984  through  December 
31, 1984,  and  of  4.17%  ad  valorem  for 
the  period  of  January  1, 1985  through 
December  31. 1985. 


Subsequent  to  the  Department's 
determination,  respondents  filed  a 
lawsmt  with  the  QT  challenging  this 
determination.  Thereafter,  the  OT 
issued  an  order  and  Slip  Opinion  92-71 
dated  May  15, 1992,  in  Ceramica 
Regiomontana,  S.A.,  et  al.  v.  United 
States,  Court  No.  88-05-00394 
remanding  the  Department's 
determination  so  that  the  Department 
could  recalculate  the  all  other  rate  based 
on  a  weighted  average  of  all  companies 
investigated,  including  those  with  de 
minimis  or  zero  individual  rates.  On 
July  20. 1992.  the  Department  filed  its 
required  remand  results  with  the  OT. 
On  October  1, 1992  the  OT  ordered  a 
second  remand  because  the  Department 
had  only  applied  the  newly  recalculated 
"all  other"  rate  to  those  firms  which  had 
filed  suit,  rather  than  to  all  firms 
investigated  without  a  specified 
individual  rate.  On  December  17, 1992. 
the  Department  filed  its  second  remand 
results  with  the  CTT.  On  January  7. 
1993,  the  OT  affirmed  the  Department's 
second  remand  results  in  their  entirety 
and  dismissed  the  case.  Ceramica 
Regiomontana,  S~A.,  et  al.  v.  United 
States,  Court  No.  88-05-00394,  SUp  Op. 
93-1.  As  a  result  the  "all  other"  rate  for 
ceramic  tile  bom  Mexico  has  decreased 
&t>m  3.16%  to  2.63%  ad  valorem  for 
1984,  and  from  4.17%  to  3.60%  ad 
valorem  for  1985. 

Suspension  of  Liquidation 

In  its  decision  in  Timken,  the  CAFC 
held  that  Commerce  must  publish 
notice  of  a  decision  of  the  CTT  or  the 
CAFC  which  is  not  "in  harmony"  with 
Commerce's  determination.  Publication 
of  this  notice  fulfills  this  obligation.  The 
CAFC  also  held  that  in  such  a  case,  the 
Department  must  suspend  liquidation 
until  there  is  a  "conclusive"  decision  in 
the  action.  The  option  of  appealing  this 
decision  is  being  weighed,  and  a 
"conclusive"  decision  can  not  be 
reached  imtil  the  opportunity  to  appeal 
expires,  or  any  appeal  is  decided  by  the 
CAFC.  Therefore,  the  Department  will 
continue  to  suspend  liquidation 
pending  the  expiration  of  the  period  to 
appeal  or  pending  a  final  decision  of  the 
CAFC  if  Ceramica  Regiomontana,  Slip 
Op.  93-1.  is  appealed. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  93-2438  Filed  2-1-93;  8:45  amj 
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[C-3S1-037] 

Cotton  Yam  From  Brazil;  Rruri  Reauitt 
of  Countervailing  Duty  Adminlatrative 
Review 

AGENCY:  International  Trade 
Administration/Import  Administration, 
E)epartment  of  Commerce. 
ACTION:  Notice  of  final  results  of 
coimtervailing  duty  administrative 
review. 

SUMMARY:  On  E)ecember  10, 1992,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
on  cotton  yam  from  Brazil  (57  FR 
58458).  We  have  now  completed  that 
review  and  determine  the  net  subsidy  to 
be  0.19  percent  ad  valorem  for  all  firms 
during  the  period  January  1, 1991 
throu^  December  31, 1991.  In 
accordance  with  19  CFR  355.7,  any  rate 
less  than  0.50  percent  ad  valorem  is  de 
minimis. 

EFFECTWE  DATE:  February  2, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  Longest  or  Kelly  Parkhill,  Office 
of  Countervailing  Compliance, 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  DC.  20230;  telephone; 
(202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  10, 1992,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (57  FR  58458)  the  preliminary 
results  of  its  administrative  review  of 
the  countervailing  duty  order  on  cotton 
yam  6x)m  Brazil  (42  FR  14089;  March 
15, 1977).  The  Department  has  now 
completed  that  administrative  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  Brazilian  yam  carded  but 
not  combed,  wholly  of  cotton.  During 
the  review  period,  such  merchandise 
was  classihable  under  item  numbers 
5205.11.10,  5205.11.20,  5205.12.10, 
5205.12.20.  5205.13.10.  5205.13.20. 
5205.14.10,  5205.14.20,  5205.15.10, 
5205.15.20,  5205.31.00,  5205.32.00, 
5205.33.00,  5205.34.00,  and  5205.35.00 
of  the  Harmonized  Tariff  Schedule 
(HTS).  The  HTS  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  vmtten  description 
remains  dispositive. 

The  review  covers  the  period  January 
1, 1991  throu^  December  31, 1991,  ten 
companies  and  six  programs:  (1)  Income 
Tax  Exemption  for  Export  Earnings;  (2) 


Reductions  of  Taxes  and  Import  Duties 
through  BEFIEX:  (3)  SUDENE  Regional 
Tax  Exemption;  (4)  CACEX  Preferential 
Export  Financing  under  CIC-OPCRE  of 
the  Banco  do  Brasil;  and  (6)  Preferential 
Financing  for  Industrial  Enterprises  by 
the  Banco  do  Brasil  (FST  and  EOF 
loans). 

Calculation  Nfethodology  for 
Assessment  and  Cash  Deposit  Purposes 

In  calculating  the  benefits  received 
during  the  review  period,  we  followed 
the  methodology  described  in  the 
preamble  to  19  CFR  3S5.20(d)  (53  FR 
52325;  December  27, 1988).  First,  we 
calculated  a  country-wide  rate,  weight- 
averaging  the  subsidy  rates  of  the  ten 
companies  subject  to  review  to 
determine  the  overall  subsidy  ht>m  all 
countervailing  programs  benefitting 
exports  of  the  subject  merchandise  to 
the  United  States.  Because  the  overall 
weighted-average  coimtry-wide  rate  was 
de  minimis,  as  defined  by  19  CFR  355.7, 
we  did  not  proceed  any  further  in  our 
analysis. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  no 
comments. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  the  net  subsidy  to  be  0.19 
percent  ad  valorem  for  all  firms  during 
the  period  January  1, 1991  through 
December  31, 1991.  In  accordance  with 
19  CFR  355.7,  any  rate  less  than  0.50 
percent  ad  valorem  is  de  minimis. 

Therefore,  the  Department  will 
instruct  the  Customs  Service  to 
liquidate,  without  regard  to 
countervailing  duties,  all  shipments  of 
this  merchandise  exported  on  or  after 
January  1, 1991  and  on  or  before 
December  31, 1991. 

The  Department  will  instruct  the 
Customs  Service  to  continue  to  suspend 
liquidation  on  all  shipments  of  this 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  pubUcation  of  this 
notice.  Because  the  net  subsidy  is  de 
minimis,  however,  the  cash  deposit  on 
such  shipments  will  be  zero.  These 
instructions  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  7Sl(a)(l) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  355.22. 


Dated:  )anuaiy  26, 1993. 

JoMph  A.  Spetiini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc  93-2439  Filed  2-1-93: 8:45  am] 

MUJNQ  cooe  asio-os-M 


U.S.  Automotive  Parts  Advisory 
Committee;  Cloaed  Meeting 

AGENCY:  International  Trade 
Administration,  Commerce. 
ACTION:  Closed  meeting  of  U.S. 
Automotive  Parts  Advisory  Committee. 

SUMMARY:  The  U.S.  Automotive  Parts 
Advisory  Committee  (the  "Committee") 
advises  U.S.  Government  officials  on 
matters  relating  to  the  implementation 
of  the  Fair  Trade  in  Auto  Parts  Act  of 
1988.  The  Committee:  (1)  Reports 
annually  to  the  Secretary  of  Commerce 
on  barriers  to  sales  of  U.S.-made  auto 
parts  and  accessories  in  Japanese 
markets;  (2)  assists  the  Secretary  in 
reporting  to  the  Congress  on  the 
progress  of  sales  of  U.S.-made  parts  in 
Japanese  markets,  including  the 
formation  of  long-term  supplier 
relationships;  (3)  reviews  and  considers 
data  collected  on  sales  of  U.S.-nrade 
auto  parts  to  Japanese  markets;  (4) 
advises  the  Secretary  during 
consultations  with  the  Government  of 
Japan  on  these  issues;  and  (5)  assists  in 
establishing  priorities  for  the 
Department's  initiatives  to  increase 
U.S.-made  auto  parts  sales  to  Japanese 
markets,  and  otherwise  provide 
assistance  and  direction  to  the  Secretary 
in  carrying  out  these  initiatives.  At  the 
meeting,  committee  members  will 
receive  briefings  on  the  status  of 
ongoing  consultations  with  the 
Govemment  of  Japan  and  will  discuss 
specific  trade  and  sales  expansion 
programs  related  to  U.S.-Japan 
automotive  parts  policy. 
DATE  AND  LOCATION:  The  meeting  will  be 
held  on  Friday,  February  26, 1993  from 
10  a.m.  to  5  p.m.  at  the  Department  of 
Commerce  in  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Stuart  Keitz,  Office  of  Automotive 
Affairs,  Trade  Development,  Main 
Commerce,  room  4036,  Washington.  IX^ 
20230,  telephone:  (202)  482-0669. 
SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel  formally  determined  on  June 
24, 1991,  pursuant  to  Section  10(d)  of 
the  Federal  Advisory  Act,  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
subcommittee  thereof,  dealing  with 
privileged  or  confidential  commercial 
information  may  be  exempt  from  the 
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provisions  of  the  Act  relating  to  open 
meeting  and  public  participation  therein 
because  these  items  are  concerned  with 
matters  that  are  within  the  purview  of 
5  U.S.C.  552b  (c)(4)  and  (9)(B).  A  copy 
of  the  Notice  of  E)etermination  is 
available  for  public  inspection  and 
copying  in  the  Department  of  Commerce 
Records  Inspection  Facility,  Room  6020, 
Main  Commarce. 

Dated:  January  25. 1993. 
Henry  P.  Misiaco,  s. 

Director,  Office  of  Automotive  Affairs. 
[FR  Doa  93-2340  Filed  2-1-93;  8:45  am] 

BIUJNQ  COOC  3610-On-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Military  Personal  Property  Claim* 
Symposium 

AGENCY:  Military  Traffic  Management 
Command,  DOD. 

ACTION:  Notice  of  open  meeting. 

Announcement  is  made  of  meeting  of 
the  Military  Personal  Property  Claims 
Symposium.  This  meeting  will  be  held 
on  25  February  1993,  at  the  Best 
Western  Old  Colony  Inn,  Alexandria, 
Virginia,  and  will  convene  at  0830  and 
adjourn  at  approximately  1500  hours. 
PROPOSED  AGENDA:  The  purpose  of  the 
symposium  is  to  provide  an  open 
discussion  and  the  firee  exchange  of 
ideas  with  the  public  on  procedural 
changes  to  the  Personal  Property  Traffic 
Management  Regialation.  DOD 
4500.34R,  and  the  handling  of  other 
matters  of  mutual  interest  concerning 
ihe  Department  of  Defense  Personal 
Propeny  Shipment  and  Storage 
Program. 

All  interested  persons  desiring  to 
submit  topics  to  be  discussed  should 
contact  the  Commander,  Military  Traffic 
Management  Command,  ATTN:  MTPP- 
M,  5611  Columbia  Pike,  Falls  Church, 
VA  22041-5050,  (703)  756-1600, 
between  0800-1530  hours.  Topics  to  be 
discussed  should  be  received  on  or 
before  5  February  1993. 
Kennetti  L.  Denton. 
Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  93-2341  Filed  2-1-93;  8:45  ami 
Btumo  C00€  3710-OS-M 


Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Conunittee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  Committee 
Meeting: 


Name  of  Conunittee:  Anny  Science  Board 
(ASB). 

Date  of  Meeting:  17-18  February  1993. 

Time  of  Meeting:  0800-1700,  each  day, 
Anny  Research  Laboratory,  Ft.  Monmouth, 
NJ,  Bell  Laboratories,  Communications,  and 
Electronics  Command. 

Place:  Pentagon. 

Agenda:  The  Army  Science  Board's  Ad 
Hoc  Subgroup  on  "Evaluating  and  Selecting 
Proposals"  will  meet  to  review  concerns 
about  unsolicited  proposals.  This  meeting 
will  be  closed  to  the  public  in  accordance 
with  section  552b.  (c)  of  title  5,  U.S.C, 
specifically  subparagraph  (4)  thereof  and  title 
5,  U.S.C  appendix  2,  subsection  10(d).  The 
proprietary  and  non-proprietary  information 
to  be  discussed  will  be  so  inextricably 
intertwined  so  as  to  preclude  opening  any 
portion  of  the  meeting.  The  ASB 
Administrative  Officer,  Sally  Warner,  may  be 
contacted  for  further  information  at  (703) 
695-0781. 
S«liy  A.  Warner. 

Administrative  Officer,  Army  Science  Board. 
[FR  Doc.  93-2348  Filed  2-1-93;  8:45  ami 
BiLUNO  COOC  371IH»-«I 


Department  of  the  Navy 

Secretary  of  the  Navy's  Advisory 
Committee  on  Naval  History;  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  notice  is  given  that  the 
Secretary  of  the  Navy's  Advisory 
Committee  on  Naval  History  will  meet 
on  February  18-19, 1993,  from  8  a.m.  to 
4  p.m.,  in  the  Dudley  Knox  Center  for 
Naval  History  Conference  Room,  second 
floor,  building  57,  Washington  Navy 
Yard,  Washington,  DC  20374-5060.  The 
purpose  of  the  meeting  is  to  elicit  the 
advice  of  the  committee  concerning 
various  aspects  of  the  Navy's  historical 
programs. 

For  further  information  concerning 
this  meeting  contact:  Dr.  William  S. 
Dudley,  Naval  Historical  Center, 
Washington  Navy  Yard,  Washington,  DC 
20374-5060,  telephone  (202)  433-7230. 

Dated:  January  22, 1993. 
Michael  P.  Rummel 

LCDR,JAGC.  USN,  Federal  Register  Liaison 

Officer. 

[FR  Doc.  93-2310  Filed  2-1-93;  8:45  am] 

BtUMQ  COOE  «10-AE-f 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[ProiMt  No.  10375-003-UT] 

Weber  Basin  Water  Conservancy 
District;  Surrender  of  Conduit 
Exemption 

January  27, 1993. 

Take  notice  that  Weber  Basin  Water 
Conservancy  District  (District), 
exemptee  for  the  Drought  Relief 
Pipeline  Project  No.  10375,  has 
requested  that  its  exemption  be 
terminated.  The  conduit  exemption  for 
Project  No.  10375  was  issued  June  8. 
1989,  and  woiild  have  been  located  in 
Weber  County,  Utah.  No  construction 
has  been  done  at  the  site. 

The  exemption  for  Project  No.  10375 
shall  remain  in  effect  through  the 
thirtieth  day  after  issuance  of  this  notice 
unless  that  day  is  a  Saturday..  Sunday, 
or  holiday  as  described  in  18  CFR 
385.2007,  in  which  case  the  exemption 
shall  remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
part  4,  may  be  filed  on  the  next  business 
day. 

Lois  D.  Casheil. 
Secretary. 

IFR  Doc.  93-2432  Filed  2-1-93;  8:45  ami 
BaiiNG  CODE  (nr-oi-M 


[Docket  No.  JD9»-03002T;  Coiofsdo-SS] 

State  of  Colorado;  NCPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

January  27, 1993. 

Take  notice  that  on  January  14, 1993, 
the  Oil  and  Gas  Conservation 
Commission  of  the  State  of  Colorado 
(Colorado),  submitted  the  above- 
referenced  notice  of  determination 
pursuant  to  §  271.703(c)(3)  of  the 
Commission's  regulations,  that  the  "J" 
Sand  Formation  underlying  certain 
lands  in  Adams  County,  Colorado, 
qualifies  as  a  tight  formation  imder 
section  107(b)  of  the  Natural  Gas  Policy 
Act  of  1978.  The  area  of  application  is 
described  as  all  of  Section  B,  Township 
2  South,  Range  62  West. 

The  notice  of  determination  also 
contains  Colorado's  findings  that  the 
referenced  portion  of  the  'J '  Sand 
Formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
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CFR  275.206.  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  93-2429  Piled  2-1-93;  8:45  am] 
WLUNO  CODE  t717-01-M 

[Docket  No.  JD9»-03305T;  Texa«-97] 

State  of  Texas;  Corrected  NCPA  Notice 
of  Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

January  27, 1993. 

Take  notice  that  on  January  21, 1993, 
the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Marble  Falls 
Formation  (Momma  Bear  Field) 
underlying  Erath  and  Palo  Pinto 
Counties,  Texas,  qualifies  as  a  tight 
formation  xmder  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978.  The 
designated  area  is  more  fully  described 
in  the  attached  appendix. 

The  notice  of  determination  also 
contains  Texas'  findings  that  the 
referenced  portion  of  the  Marble  Falls 
Formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell. 
Secretary. 

Appendix 

The  recommended  portion  of  the  Marble 
Falls  Formation  (Momma  Bear  Field)  is 
located  in  Earth  and  Palo  Pinto  Counties. 
Texas,  within  Railroad  Conmiission  District 
7B  and  includes  all  or  a  portion  of  the 
following  surveys: 

Erath  County 

Thos.  Toby.  A-789 
S.  Romick,  A-1419 
Burnett.  A-123 
Geo.  W.  Treighen,  A-758 
S.  Jordan,  A-444 
James  McCoy.  A-562 
James  McCoy,  A-563 
Geo.  Lamon,  A-931 


M.  Hagwood,  A-414 
John  Dttvis,  A-215 
John  Davis,  A-216 
John  Davis,  A-217 
B.B.B.  ftCR.R..A-114 
Thomas  Stubblefield,  A-684 
S.P.R.R..  A-1312,  A-1351 
Josiah  Bishop,  A-47 
Oliver  Smith,  A-725 
T.a  Ray,  A-1161 

Palo  Pinto  County 

J.H.  Bond,  A-43 

T.C.  Ray,  A-1753 

E.V.  Landreph  S.M.  Fyfle,  A-2055 

E.V.  Landreph  S.M.  Fyffe.  A-2021 

Hood  County  School  Land,  A-220 

J.R.  Jennings.  A-263 

G.  Treighen.  A-1937 

T.  ft  N.O.  R  R.,  A-695 

QN.  Deaton,A-2189 

[FR  Doc.  93-2430  Filed  2-1-93;  8:45  am] 
BtUMG  CODE  srir-oi-M 


[DockM  No.  JD93-03306T;  Texa»-98] 

State  of  Texas  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

January  27, 1993. 

Take  notice  that  on  January  21, 1993, 
the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Upper  Cretaceous 
Second  San  Miguel  Sand  Formation 
underlying  Dimmit  and  Maverick 
Counties,  Texas,  qualifies  as  a  tight 
formation  imder  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978.  The 
designated  area  is  more  fully  described 
in  the  attached  appendix. 

The  notice  of  determination  also 
contains  Texas'  findings  that  the 
referenced  portion  of  the  Upper 
Cretaceous  Second  San  Miguel  Sand 
Formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  CasheU, 
Secretory. 

Appendix 

The  recommended  portion  of  the 
Upper  Cretaceous  Second  San  Miguel 
Sand  Formation  consists  of 
approximately  47,472  acres  in  Dimmit 


and  Maverick  Counties,  Texas,  within 
Railroad  Commission  District  1  and 
includes  all  or  a  portion  of  the  following 
surveys: 


Su(v«ynam« 

Block  No. 

AofllraetNo. 

Dirranlt  County: 
J.  Bowers  

586 

27Vk 

10 
11 
12 
26 
27 
28 
29 
33 
34 
35 
37 
40 

24 

Q.  Denton 

1548 

1  a  GN  RR 

893 

1  4  GN  Rfl 

294 

1  &  ON  Rfl 

295 

1  &  GN  RR „ 

1  ft  GN  RR 

290 

297 

1  ft  GN  RR 

298 

1  ft  GN  RR 

290 

1  ft  GN  RR 

300 

1  ft  GN  RR 

301 

1  ft  GN  RR 

417 

1  ft  GN  RR 

4'iB 

1  ft  GN  OR 

4t9 

1  ft  QN  RR 

420 

1  ft  GN  RR 

322 

1  ft  GN  Rfl  

323 

1  ft  GN  Rfl 

324 

1  ft  GN  Rfl 

326 

1  ft  QN  RR 

329 

F  Locnbcano 

1360 

Mavertck  County: 
F.  Lomtxano 

731 

[FR  Doc.  93-2431  Filed  2-1-93;  8:45  am] 
BtLUNo  cooe  nr-ei-M 


[Docket  No.  RP93-67-000] 

Columbia  Gas  Transmission  Corp.; 
Petition  To  Establish  a  Restricted 
Investment  Arrangement  Account 

January  27, 1993. 

Take  notice  that  on  January  21. 1993. 
Columbia  Gas  Transmission  Corporation 
(Columbia)  pursuant  to  Rule  207  of  the 
Commission's  rules  of  practice  and 
procedure.  18  CFR  385.207,  petitioned 
the  Commission  to  issue  an  order 
directing  that  all  supplier  refunds 
related  to  overcharges  for  service 
rendered  prior  to  July  31, 1991,  be  made 
to  Columbia  and  deposited  by  Columbia 
into  a  Restricted  Investment 
Arrangement  (RIA)  account,  consistent 
with  the  provisions  of  a  January  6, 1993 
order  in  Columbia's  bankruptcy 
proceedings  authorizing  '^e 
establishment  of  s^^i  RIA  account. 

Columbia  states  that  due  to  the 
uncertainties  surroimding  the 
disposition  of  supplier  refunds  owed  to 
Columbia,  prior  to  July  31, 1991.  the 
date  of  its  bankruptcy  petition,  certain 
of  Columbia's  pipeline  suppliers  have 
been  hesitant  to  make  such  refunds  to 
Columbia.  Columbia  states  that  to 
remove  the  uncertainties,  Columbia,  on 
December  9, 1992,  filed  a  motion  with 
the  bankruptcy  court  for  authorization 
to  establish  an  RIA  for  all  pre-petition 
supplier  refunds  for  refunds  received 
prior  to  July  31, 1991,  refunds  received 
subsequent  to  that  date,  and  interest 
earned  by  Columbia's  RIA,  and  to  invest 
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such  funds  in  compliance  with  the 
investment  guidelines  approved  by  the 
bankruptcy  court.  Columbia  states  that 
on  January  6, 1993,  the  bankruptcy 
court  issued  an  unopposed  order 
authorizing  Columbia  to  establish  its 
RIA  arrangement. 

Columbia  requests  that  the 
Commission  issue  an  order  directing 
that  (1)  ail  of  Columbia's  suppliers 
regulated  by  this  Commission  make 
such  pre-petition  refunds  to  Columbia 
pursuant  to  the  Commission's  order  and 
regulations;  and  (2)  Columbia  deposit 
such  refunds  into  its  RIA  account, 
consistent  with  the  bankruptcy  court's 
January  6, 1993  order. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  Rle  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  February  3, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  O.  Cashell. 
Secretary. 

|FR  Doc.  93-2433  Filed  2-1-93: 8:45  am] 
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[Docket  No.  RP93-66-000] 

Columbia  Gas  Transmission  Corp.; 
Joint  Complaint  and  Request  for 
Emergency  Action 

January  27, 1993. 

Take  notice  that  on  January  21, 1992, 
the  Public  Service  Commission  of  the 
Commonwealth  of  Kentucky  (Kentucky) 
and  the  Public  Service  Commission  of 
the  State  of  New  York  (New  York)  filed 
a  Joint  Complaint  and  Request  for 
Emergency  Action.  Kentucky  and  New 
York  request  that  the  Commission  take 
action  effective  no  later  than  April  1, 
1993  to  eliminate  an  alleged  "tying 
arrangement"  in  Columbia  Gas 
Transmission  Corporation's  (Columbia) 
WS  tariff  which  forces  WS  customers  to 
purchase  gas  for  injection  into  storage 
solely  from  Columbia,  in  violation  of 
Order  No.  636.  Kentucky  and  New  York 
state  that  unless  the  Commission 
promptly  takes  such  action,  Columbia 
will,  in  effect,  delay  the  restructuring  of 


the  unbiuidled  WS  Service  until  April  1, 
1994. 

Kentucky  and  New  Yoi^  request  that 
the  Commission  eliminate,  as  of  April  1, 
1993,  the  restriction  in  the  WS  tariff 
which  forces  customers  to  piuchase  gas 
from  Columbia. 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  18  CFR  385,214.  385.211.  All 
such  motions  or  protests  should  be  filed 
on  or  before  February  26. 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Answers  to  this  complaint 
s^all  be  due  on  or  before  February  26. 
1993. 

Loia  D.  Cashell. 
Secretary. 
IFR  Doc.  93-2434  Filed  2-1-03;  8:45  am) 
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[Dociwt  No.  RP9»-«5-000] 

PutHic  Service  Electric  and  Gas  Co.  v. 
Texas  Eastern  Transmission  Corp; 
Complaint 

January  27, 1993. 

Take  notice  that  on  January  21, 1993, 
Public  Service  Electric  and  Gas 
Company  (PSE&G)  file  an  "emergency 
complaint"  against  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern),  and  requested  the  Commission 
to  issue  an  order  directing  Texas  Eastern 
to  implement  a  December  3, 1992 
request  of  PSE&G  to  convert  a  portion  of 
its  firm  sales  entitlements  on  Texas 
Eastern  to  an  equivalent  volume  of  firm 
transportation  to  be  effective  February  1, 
1993. 

PSE&G  argues  that  Texas  Eastern's 
refusal  to  grant  PSE&G's  conversion 
request  is  in  direct  violation  of  the 
Commission's  order  issued  in  Docket 
Nos.  RP85-177-097,  et  al.  on  November 
25, 1992,*  and  constitutes  an  unlawful 
denial  of  PSE&G's  substantive  rights 
under  §  284.10  of  the  Commission's 
regulations  and  the  NGA,  as 
promulgated  by  the  Commission 
pursuant  to  Order  Nos.  436/500. 

PSE&G  argues  that  Texas  Eastern  is 
attempting  to  deny  PSE&G  its  Order 


>ei  FERC  161.271  (1992). 


Nos.  436/500  conversion  rights,  while 
simultaneously  increasing  the  cost  of 
sales  service  to  PSE&G  just  as  the  period 
of  sustained  cold  weather  has  begun  in 
PSE&Gs  service  territory  PSE&G  asserts 
that  its  conversion  request  is 
substantively  identical  to  Elizabethtown 
Gas  Company's  conversion  request, 
which  the  Commission's  November  25 
order  specifically  directed  Texas  Eastern 
to  grant. 

PSE&G  states  that  the  Commission 
should  take  immediate  action  and  also 
direct  Texas  Eastern  to  grant  PSE&G's 
conversion  request,  effective  February  1, 
1993,  given  that  the  Commission  has 
already  decided  the  fundamental  legal 
issues  in  its  November  25  order. 

Any  person  desiring  to  be  heard  or  to 
protest  said  complaint  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  RiUes  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  18  CFR  385.214.  385.211.  All 
such  motions  or  protests  should  be  filed 
on  or  before  February  26, 1993.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  Answers  to  this  complaint 
shall  be  due  on  or  before  February  26, 
1993. 

Lois  D.  Caaiwll. 
Secretary. 

IFR  Doc.  93-2435  Filed  2-1-93;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

(Dociwt  No.  RP93-68-000] 

Tennessee  Gas  Pipeline  Co.;  Tariff 
Filing 

January  27, 1993. 

Take  notice  that  on  January  22, 1993, 
Tennessee  Gas  Pipeline  Company 
("Tennessee")  tendered  for  filing  an 
original  and  ten  copies  of  the  following 
tariff  sheets  to  be  effective  on  March  1, 
1993: 

Fourth  Revised  Volume  No.  1 

Original  Sheet  Nos.  20B,  20C,  21B.  21C  23A, 
24B,  24C.  258,  25C,  26B,  26C,  28C,  28D, 
29B  and  29C 

Original  Volume  No.  2 

Original  Sheet  Nos.  SB,  50,  SB,  60, 78, 7C. 
SB,  SO.  9B,  90,  lOB  and  lOQ 


Tennessee  states  that  the  purpose  of 
these  tariff  sheets  is  to  implement  an 
optional,  immediate  commodity  rate 
reduction  for  those  customer  who  elect 
to  pay  the  reduced  commodity  rates  in 
lieu  of  the  commodity  rates  currently  in 
effect  in  Docket  No.  RP91-203. 
Tennessee  proposes  that  the  rates 
reflected  on  the  revised  tariff  sheets 
remain  in  effect  through  the  earlier  of 
October  1 ,  1993  or  the  day  prior  to  the 
day  Tennessee's  Order  No.  636 
compliance  filing  (in  Docket  No.  RS92- 
23)  becomes  effective  (Termination 
Date). 

Tennessee  further  states  that  the 
optional,  reduced  commodity  rates  are 
based  upon  the  level  of  variable  costs 
and  throughput  utilized  in  Tennessee's 
general  rate  filing  in  Docket  No.  RP91- 
203.  Tennessee  states  that,  upon  the 
Commission's  determination  of  the  just 
and  reasonable  rates,  Tennessee  will 
make  refunds  to  each  customer  of  any 
net  overcoUections  for  the  period 
February  1, 1992  (when  the  RP91-203 
rates  became  effective  subject  to  refund) 
through  the  Termination  Date  (Refund 
Period),  Tennessee  asserts  that  it  will 
not  surcharge  any  customer  from  whom 
it  undercollected  for  the  Refund  Period, 


although  customers  opting  for  the 
reduced  rates  must  sign  an  agreement 
governing  refunds. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N£..  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  should  be  filed  on 
or  before  February  3, 1993.  Protests  will 
be  considered  by  the  Commission  in 
determining  ihe  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Loif  D.  Caibell, 
Secretary. 
IFR  Doa  93-2436  Filed  2-1-93;  MS  am) 
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OfflM  of  HMrings  and  App— It 

NotiM  or  CasM  flM  During  ttw  Woak 
of  Nov«mb*r  27  Through  DoMfliter  4, 
1992 

During  the  Week  of  November  27 

through  December  4, 1992,  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  Appendix  to  this 
Notice  ware  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy. 

Under  DOE  procedxiral  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whicbevo-  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  January  27, 1993. 
George  B.  Breraay, 
Director.  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Ofhce  of  Hearings  and  Appeals 

(Weak  ol  Nov.  27  tfwough  Dec.  4, 1992] 


Dale 


Name  end  tocatlon  of  applicant 


Case  Na 


Type  o(  sutxDtstion 


Nov.  30.  1992 


Do 


Dwck  Hansen.  Sunnyvale.  CA  . 


Do 


Dec.  4. 1992 


Home  Oil  Company,  tnc,  A*Mo«d,  AL  ...„ 


WWams,  Youle  &  Koenigs,  P.O.,  Denver,  CO . 


Shea/Partney  Shel,  East  Oiange,  NJ 


l:FA-025l 

LEE-0046 
LFA-02S2 

flR315-4 


Appeal  o(  an  Information  denial.  H  granted:  Ouck  Hanaen  iMxitd  «•- 
ceiwa  aocass  to  a  history  ol  U.S  nuclear  (aattng  «MMen  t)y  MMaai 
E.Ot^. 

Exception  to  the  reporting  requlrBmenir  H  granted:  Honw  Oil  Com- 
pany, kx:.,  ««uld  rK)i  be  required  to  hie  Fomi  EIA-782B,  '"ResellerV 
Retaiters  Montniy  Petroleum  Products  Sales  Ropoft' 

Appeal  ol  an  mromutKxi  request  dental,  n  gcantad:  The  November  16, 
1092  Freedom  ot  tntormetlon  Request  Denial  tasned  by  the  Mbu- 
querque  Field  Ottlce  of  the  Department  of  Energy  would  bo  la- 
sdnded,  and  WlHiams,  Youte  &  Koertigs.  P.C  would  receive  ac- 
cees  to  material  relating  to  the  payment  of  piDducllon  bonuaea  K> 
RodnMl  International. 

Requeat  lor  rrwliticatiortf rescission  In  ttw  She*  Refurxj  proceeding.  R 
gramed:  The  Noven«>er  24,  1992  Dedalon  and  Order  (Caaa  No. 
Rf  31S-7304)  Issued  to  Parlcway  Shell  regarding  the  firm's  Applka- 
tton  tor  Refund  submrnad  in  the  SheU  refund  psocaeding  would  ba 


Refund  Appt-fCATKXs  Received 

(Weak  of  Nov  27  through  Dec.  4. 1992] 


DatereceiMd 


ll/3(y92 

11/30/92   

U/30/92  

12/0af92 

12A)7/92 _ 

1 1/27/92  Itwu 
12/04/92 


Name  of  refurtd 
proceedirtg^Hme 
ol  refuvJ  apphcant 


VMeeiaco  1.S.D    .. 

Eunk:e  Canal  

Turner  Cty  Bd  of 

Comfflissioners. 
Bofters  Constnjc- 
.  bonCo. 
Wast  tur-fHin  Area 

sawnL 

Texaco  OH  Refund 

appltoations  re- 
ceived. 


Case  No. 


RF272-93078. 

RF346-13. 

RC272-166. 

RF27a-«979. 

00272-167 

Rf 321-19478 
1hruRF321- 
19407. 


Refund  Applications  Received — 

Continued 

(Week  of  Nov.  27  thfoagh  Dec.  4, 1992] 


Date  received 

Name  of  refund 
proceedinomafTw 
of  refund  appficani 

Ca9ef4& 

11/27/92  tfvu 
12A)4«2. 

11/27/92  thni 
12A>4/92 

Gulf  Oil  Refund 
appltcaoorw  re- 
ceived. 

Attanlk:  Rtehfietd 
refund  appftea- 
Hons  recaivad. 

RF300-20734 

thruRFSOO- 

20746. 
RF304-13415 

th»uHF304- 

13425. 

jFR  Doc.  93-2396  Filed  2-1-93;  6:45  am] 
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Cases  Filed  During  the  Week  of 
January  1  Through  January  8, 1993 

During  the  Week  of  January  1  through 
January  8, 1993,  the  applications  for 
relief  listed  in  the  Appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy. 

Under  DOE  procedural  regulations,  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments - 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
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the  regulations,  the  datQ  of  service  of 
notice  is  deemed  to  be  the  date  of 
pubhcation  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 


of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  January  27, 1993. 
George  B.  Breznay, 
Director.  Office  of  Hearings  and  Appeals. 


UST  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  ol  January  1  through  January  6, 1993] 


Date 

Name  and  location  of  applicant 

Case  No. 

Type  o(  submission 

1/7/93 

1/7/93 „. 

1/7/93 _ 

QuH/Danny  R.  Hotton,  ConJova,  Tennessee 

GuH/Knight-8  GuH.  Cordova.  Tennessee 

Guft/Robetts  Oil  Company,  Cordova,  Tennessee 

RR100-220 
RR.100-219 
RR300-221 

Request  for  Modification/Rescission  in  the  Guff  Refund  Proceeding.  H 
granted:  The  April  3,  1992  Dismissal  Letter  (Case  No.  RF300-19558) 
Issued  to  Danny  R.  Holton  would  be  modified  regarding  the  firm's  appli- 
'cation  for  refund  submitted  in  Itie  Gulf  returxf  proceeding. 

Request  for  Modification/Rescission  in  the  Gulf  Refund  Proceeding.  H 
granted:  The  March  20,  1991  Dismissal  Letter  (Case  No.  RF300- 
11608)  issued  to  Knight's  Gulf  would  be  rrwdlfied  regarding  the  firm's 
application  for  refund  submitted  In  the  Gulf  refund  proceeding. 

Request  tor  ModificafiofVRescission  in  the  Gulf  Refund  Proceeding.  It 
granted:  The  July  1,  1991  Dismissal  Letter  (Case  No.  RF300-16779  Is- 
sued to  Roberts  Oil  Company  would  be  modified  regarding  tt)e  firm's 
application  for  refund  submitted  in  the  Gulf  refund  proceeding. 

Refund  Appucations  Received 

[Week  of  Jan.  1  through  Jan.  8, 1993] 


Narre  of  refund 

Date  received 

proceeding/name 
of  retund  appiicant 

Case  No. 

1M«3 

Don's  Texaco 

RF321-19542. 

1/4/93 

BUI'S  Texaco  Serv- 
ice Station. 

RF321-19643. 

M4/93 

Sink's  Texaco 

RF321-19544. 

1/4«3 

Mid  Continent 
Coal  &  Coke. 

RF321 -19545. 

1/4«3  

Wheeling  Steel 
Corporation. 

RF321 -19548. 

1/4»3  

Sanborn's  Texaco 

RF321-19S47. 

1/4/93  

Ivan  Pyder 

RF321-19548. 

1/4«3  

Republic  Steel 
Corporation. 

RF321-19549. 

1/4«3  

Jones  &  Laughlln 
Steel  Corp. 

RF321-19550. 

1/4«3  

Yongstown  Sfieet 
&  Tube  Corp. 

RF321 -19551 

1/1/93  thnj  1/ 

Atlantic  Richfiekf 

RF30+-13490 

a«3. 

Applications  Re- 

thnjRF304- 

ceived. 

13508. 

1/1/93  Itvu  1/ 

Gutt  Oil  Refund 

RF300-20e07 

MS. 

Apoiicalions  Re- 

thnjRFSOO- 

ceived. 

20822. 

1/1/93  thnji/ 

Crude  Oil  Refund 

RF272-94022 

a/93. 

Apdlcations  Re- 

thnj RF272- 

ceived. 

94036. 

|FR  Doc.  93-2397  Filed  2-1-93;  8.45  am) 
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Issuance  of  Decisions  and  Orders 
During  the  Week  of  Decemiser  7 
Through  December  11, 1992 

During  th3  week  of  December  7 
through  December  11. 1992,  the 
decisions  and  orders  summarized  below 
were  issued  with  respect  to  applications 
for  relief  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy.  The  following  summary  also 
contains  a  fist  of  submissions  that  were 
dismissed  by  the  Office  of  Hearings  and 
Appeals. 


Remedial  Order 

Dane  Energy  Company,  Economic 
Regulatory  Administration,  12/10/ 
92,  HRO-0124.  LRZ-0015 

Dane  Energy  Compemy  filed  a 
Statement  of  Objections  to  a  Proposed 
Remedial  Order  (PRO)  issued  to  it  by 
the  Economic  Regulatory 
Administration  (ERA)  on  January  7, 
1983.  hi  the  PRO.  the  ERA  alleged  that 
during  the  audit  period,  November  1978 
through  December  1980,  Dane  violated 
the  layering  regulation  codified  at  10 
CFR  212.186,  the  certification  regulation 
at  10  CFR  12.131(b)(1),  the  anti- 
circumvention  regulation  set  forth  at  10 
CFR  205.202,  and  the  normal  business 
practices  rule  contained  in  10  CFR 
219,62(c). 

In  considering  the  Dane  objections, 
the  DOE  found  that  Dane's  crude  oil 
resales  violated  the  layering  rule.  The 
DOE  dismissed  Dane's  general 
objections  to  the  regulations  imderlying 
the  PRO  that  had  been  considered  and 
rejected  in  many  other  similar 
proceedings.  The  DOE  also  rejected  the 
argument  that  Dane  had  provided  at 
least  one  historical  and  traditional  crude 
oil  reseller  service  or  function  in  every 
sale,  finding  insteed  that  Dane  failed  to 
provide  any  substantive  evidence  of  the 
alleged  services.  In  finding  that  Dane 
violated  the  certification  regulations,  the 
DOE  dismissed  Dane's  argument  that  it 
did  not  violate  the  regulation  because  it 
engaged  in  a  balancing  system  of 
inventory.  The  DOE  noted  that  it  ancj 
the  Temporary  Emergency  Court  of 
Appeals  had  previously  required  a 
tracking  of  the  certification  for  each 
gallon  of  crude  oil  sold,  thereby 
repudiating  the  balancing  system. 
Further,  Dane  argued  that  it  did  not 


violate  the  normal  business  practices 
and  the  anti-curcumvention  rules, 
because  those  rules  do  not  apply  to 
crude  oil  sales.  However,  the  DOE  noted 
that  in  this  case,  Dane  had  misread  the 
regulation  in  question. 

In  the  PRO,  the  ERA  had  established 
Dane's  liability  on  the  basis  of  its  total 
overcharges.  ERA  acknowledged  that 
the  overcharges  received  by  Dane  were 
in  excess  of  the  actual  gross  profits 
realized  by  Dane  diu-ing  the  audit  period 
and,  therefore,  Dane's  overcharge 
liability  might  be  also  computed  on  the 
basis  of  Dane's  gross  profits  in  the 
transactions  in  question.  This 
methodology  reduces  the  overcharges 
assessed  because  losses  are  offset 
against  gains.  Both  ERA  and  Dane  made 
this  calculation,  with  the  ERA  reaching 
a  slightly  higher-figure.  In  view  of  the 
minor  difference  and  the  need  for 
administrative  finality,  the  DOE 
accepted  Dane's  figure,  establishing 
overcharge  liability  as  $8,361,227.88, 
plus  interest.  In  addition,  the  EKDE 
determined  that  any  refunds  recovered 
fi-om  Dane  shall  be  distributed  in 
accordance  with  the  procedures  set 
forth  in  10  CFR  part  205,  subpart  V. 

The  other  matter  disposed  of  in  this 
Remedial  Order  was  a  Motion  to  Modify 
filed  by  the  ERA.  The  Motion  requests 
that  the  PRO  be  modified  so  that  interest 
will  continue  to  accrue  on  Dane's 
overcharge  liability  until  it  has  been 
paid.  As  the  PRO  was  issued,  interest 
could  arguably  cease  accrmng  20  days 
after  the  issuance  of  the  Remedial 
Order.  The  DOE  granted  ERA'S  Motion 
because  good  cause  exists  and  there  has 
been  no  imdue  prejudice  to  Dane. 
Accordingly,  the  DOE  issued  the  PRO, 
as  modified,  as  a  final  Remedial  Order. 
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Refvnd  Applications 

Texaco  Inc./State  of  Connecticut,  12/8/ 
92.  BF321~15303 
The  DOE  issued  a  Decision  and  Order 
granting  in  part  an  Applicatioa  for 
Refund  filed  by  the  State  of  Connecticut 
in  the  Texaco  Inc.  subpart  V  special 
refund  proceeding.  In  its  Application, 
Connecticut  claimed  that  it  bad 
purchased  62.873,640  gallons  of  fuel  oil 
from  Texaco  during  the  March  1973 
through  June  1976  refund  period  for  that 
product.  However,  Connecticut  could 
neither  document  its  claim  that  it 
purchased  Texaco  fuel  oil  nor  the 
volume  of  any  such  purchases.  Instead, 
the  State  had  (1)  assumed  that  it  had 
purchased  fuel  oil  from  Texaco  because 
Texaco  marketed  in  Connecticut  and  (2) 
estimated  these  assumed  purchases  by 
applying  Texaco's  1979-1961 
percentage  market  share  in  the  State  to 
Connecticut's  total  volume  of  fiiel  oil 
purchases  during  the  refund  period.  In 
the  absence  of  any  documentation,  the 
DOE  rejected  the  assumed  estimated 
purchases  as  a  basis  for  a  refund. 
However,  records  supplied  to  the  DCffi 
by  Texaco  did  show  that  the  State  had 
purchased  18,352  gallons  of  naphthas/ 
gas  oils  and  on  this  bases  a  refund  of 
$27,  including  $7  of  accrued  interest 
was  granted. 

Vickers  Energy  CorporationJKansa&,  \2J 
10/92,  EQl-585 
The  DOE  issued  a  Decision  and  Order 
granting  a  second-stage  refund 
AppUcation  filed  by  the  State  of  Kansas 
in  the  Vickers  special  refrmd 
proceeding.  Kansas  requested 
permission  to  use  $463,379  of  its 
allocated  Vickers  monies  to  establish  a 
central  video  teleconconferencing 
facility  at  the  state  capitol  complex  for 
use  by  state  agencies  and  educational 
institutions.  The  DOE  found  that  this 
pro^m.  as  part  of  Kansas'  overall 
balanced  resiitutionary  program,  would 
provide  restitution  to  injured  consumers 
of  refined  petroleimi  products  by 
reducing  the  amount  of  necessary 
business  travel  for  state  employees. 
Accordingly,  the  State's  second-stage 
refund  Application  was  granted. 

Refund  ApplicatioiM 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 

Atlantic  Rich-         RF304-J1221  12/0B/82 

Geld  Cam- 
pany/Babu's 
Aroo  nttii. 


AtlaBtic  Rich- 
fiaid  Com- 
pany/Fair Oil 
Company,  Inc. 

Atlantic  Ridi- 
field  Com- 
pany/P*tio- 
leum  Products 
Corporation. 

Atlantic  Xacfa- 
field  Com- 
pany/SimwoAt 
Ako  a(  al. 

Beacon  Oil  Com- 
pany/Seibait*' 
Oil  Company, 
Inc. 

A  ft  S  Service  .... 

Qty  of  DeviU 
Lake. 

Village  of 
Westmont. 

atyofSan 
Marcos. 

aty  of  OTallen 

City  oTBisbee  .... 

City  of  Lower 
BurraU. 

ToMm  of  Milton  . 

Farming  Ion 
School  District 
etal. 

GuUOUCor^ 
poration/H.E. 
Sanson  a 
Sons,  Inc. 

Henry  Sanson  k 
Sons,  Inc. 

Gulf  Oil  Cor- 
poration/John 
|.  Pisano  e(  al. 

Gulf  OU  Cor- 
poration/Onyx 
Coiporation. 

Kenilworth  Equi- 
ties, Ltd. 

Mark  S.  Prosser 

Carl  N.  Becker  ... 

Vyrl  Fegel  

Gerald  A. 
Sothers. 

Peters  Truck 
Lines,  Inc.  et 
al. 

S.A.D.  #23— Car- 
mel  et  al. 

ShaUOilCom- 
pany^Lakeland 
Shell  et  al. 

Texaco  Inc./ 
Bray's  Texaco 
etal. 

Texaco  Inc./ 
David  Martin, 
It.  Texaco. 

Texaco  isc/ 
Doherty's  Tex- 
aco. 

Texaco  Inc. /In- 
dustrial Lubri- 
canu  Co.  et  al. 

Texaco  IncJInter 
Qty  Texaco. 

Texaco  Inc./Port 
MalaitarTax- 
aooatal. 

Texaco  Inc7 
RobbenOil 
Company,  Inc. 
elal. 

Texaco  Inc/ 
Spring  Hope 
Grocery  Com- 
pany etal. 


iUt3**-«r 


RK30«^3« 


RF304-1S2W 


RF23S-34 


RF3OO-15057 
RF30&-1754a 

RF300-^e67S 

RFar2-66«24 

Rr272-26270 
RF272-26378 
RF272-29163 
RF272-29449 

RF272-65652 

RF272-87500 
RF315-87t» 

RF321-15281 

RF321-19479 

RF321-14062 

RF32 1-1601 S 

RF321-19481 
RR321-87 

RF321-16020 
RF321-lS71tt 


12/OB/U 


wotna 


12/08/92 


12/09/92 


RF23S-3S 
RF272-«3523 

12fW9l 

RF272-«3542 

... 

KF272-a3SS0 

___.... 

RF272-83344 
RF272-83394 

12/0S/92 

RF272-834Z1 



RF272-a35S5 

RF272-79001 

12/10/92 

KF3(XX-1317« 

12/10/92 

12/10/92 

12/08/92 

12/09/92 
12/10/92 


12/10/92 

12/08/92 
12/11/92 

12/09/92 

12/08/92 

12/11/92 

12/10/92 

12/10/92 
12/11/92 

12/10/92 
12/09/92 


Texnoo  lac/  BF321-2800  12/a0/02 

Steere's  Tex- 
aco ft  Food 
Store. 

Apaxtlanigii         V32l-Uias 
mant 

Dismissals 

The  following  submissions  were 

dismissed: 


Nam* 

CasaNo. 

AdmifBl  Cruteaa,  Inc 

RP?TS-1»47. 

Admiral  Cmteaa,  tne   ,  ...... 

n0272-1SM7. 

B&B  Automottva  

RF30&-ia648. 

Bobtjy  King  Grocery 

RF300-1M88. 

Bod's  Service  Station 

RF300-iee86. 

CoaaM  Ffu«  Conipany 

RF300-17826. 

Don  Morrovir  Qutt  _ _. 

fV300-16e<>7. 

Emaat  Barwick 

flF321-ia80a 

Fnnk  Mattttaz  QuH  « 

HF300-173eO. 

Goofy** 

RF300-16W4. 

nF300-1fl67». 

inoaM  SNpbutiMno.  Inc 

RF272-18883L 

IngaRs  SNpbuUdtng.  Inc 

R0272-taea3. 

Koonebock  Gu« ™ 

RF300-16638. 

Morgan  Brottiaia  

RF30a-17483. 

Mofgan  Oil  Coaipany 

HF300-5418. 

H&sm  County  School  OtaMcl  .... 

«F272-79478. 

Nofwegtan  CatibtMan  Unas 

RD272-23818.  • 

Norwegian  Car1t>bean  Unas 

RF2r2-23818. 

Pmngiat  Sttaim 

RF300-16636. 

Patrons  OB  Co 

RF32&-196 

Syraco  Inc 

RF27a-27738 

Tony's  Truck  Stop 

RF300-1fl69S. 

Waker  OtI  Co.,  Inc 

RF304-132M. 

Westtxjme  DrilMng,  Inc 

RF272-15845. 

Westtxime  DrilMng.  Inc 

Rt»72-We<S. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW..  Washington,  DC  20585, 
Monday  through  Friday,  between  the 
hours  of  1  p.m.  and  5  p.m.,  except 
federal  holidays.  They  are  also  available 
in  Eneigy  Management:  Federal  Eneigy 
Guidelines,  a  commefcially  published 
loose  leaf  reporter  system. 

Dated:  January  27, 1993. 
George  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
[PR  Ekx:.  93-2398  Filed  2-1-93;  8:45  am] 

BtUmO  CODE  S46O-01-4I 


Office  of  Placement  and 
Administration 

Sale  of  Natural  Gat  From  tha  Naval 
Petroleum  Reserves  in  Kern  County, 
California 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  intent. 

SUMMARY:  DOE  announces  that  it  is 
considering  revising  its  next 
solicitation,  expected  to  be  issued 
Felmiary  25, 1993,  for  the  sale  of  natural 
gas  from  the  Naval  Petroleum  Reserves 
in  California  (NPRC),  Kem  County, 
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California.  DOE  proposes  to  change  its 
sales  solicitations  from  an  unindexed 
four-month,  fixed-price  contract  to  a  six- 
month  contract  under  which  a  buyer 
will  pay  its  bid  price,  adjusted  by  m 
monthly  price  adjustment  factor  (index). 
DATES:  Persons  who  wish  to  provide 
comments  concerning  the  revisions  to 
the  solicitation  for  the  sale  of  NPRC 
natural  gas  should  submit  their 
comments  within  15  days  of  publication 
of  this  notice. 

AOORESSES:  Interested  persons  can 
obtain  a  copy  of  the  proposed 
provisions  and  should  provide 
comments  and  address  any  questions  to: 
Mr.  James  F.  Thompson,  U.S. 
Department  of  Energy.  Office  of 
Placement  and  Administration,  PR- 
322.1, 1000  Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  634-4410. 
Scolt  Sheffield, 

Acting  Director.  Division  B,  Office  of 
Placement  and  Administration. 
IFR  Doc.  93-2395  Filed  2-1-93;  8:45  am) 

BHXMG  CODE  MS0-01-H 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-4557-6] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  March  4, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  at  EPA,  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

Title:  Investigations  into  Possible 
Noncompliance  of  Motor  Vehicles  with 
Federal  Emission  Standards  (EPA  ICR 
No.  222.03;  0MB  No.  2060-0086).  This 
ICR  requests  renewal  of  the  existing 
clearance. 

Abstract:  Owners  of  vehicles  are  asked 
to  provide  the  EPA  with  their  name, 
address,  telephone  number,  their 


vehicle  make  and  model  year,  and  the 
data  needed  to  determine  if  the  vehicle 
meets  certain  maintenance  and  use 
criteria.  Based  upon  these  responses, 
EPA  selects  vehicles  for  testing  to 
ascertain  manufacturers'  compliance 
with  Federal  emission  standards.  EPA 
needs  these  test  results  for  its  recall 
program. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  9 
minutes  per  response,  including  time 
for  reviewing  instructions,  answering 
questions,  and  completing  and 
reviewing  the  collection  of  information. 

Bespondents:  Motor  vehicle  owners 
and  heavy  duty  truck  owners 

Estimated  Number  of  Respondents: 
20,050. 

Estimated  Total  Annual  Burden  on 
Respondents:  3,500  hoius. 

Frequency  of  Collection:  On  occasion. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
information  collection,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer.  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM-223Y).  401  M  Street. 

SW..  Washington,  DC,  20460. 

and 

Troy  Hillier,  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street, 
NW.,Washington,  DC,  20530. 

Dated:  January  27. 1993. 
Paul  Lapsley, 

Director.  Regulatory  Management  Division. 
IFR  Doc.  93-2365  Filed  2-1-93;  8:45  am) 
BiUJNQ  CODE  IStO-SO-F 


[FRL-4555-4] 

Request  for  Nominations  for  Essential 
Use  Exemptions  for  Halons  1211, 1301, 
and  2402 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Through  this  notice,  EPA 
requests  nominations  for  exemptions 
from  the  production  and  consumption 
phase-out  under  the  Montreal  Protocol 
of  halons  typically  used  for  fire  fighting 
and  explosion  protection,  in  accordance 
with  the  "essential  uses"  decision 
adopted  by  the  Parties  to  the  Montreal 
Protocol  on  Substances  That  Deplete  the 
Ozone  Layer  at  their  November  1992 
meeting.  Nominations  for  essential  use 
exemptions  for  other  Class  I  substances 
will  be  requested  in  a  future  notice. 
DATES:  Nominations  for  essential  use 
exemptions  for  halon  that  are  to  be 


considered  at  the  Fifth  Meeting  of  the 
Parties  should  be  submitted  to  the 
Agency  no  later  than  March  2, 1993. 

ADDRESSES:  Program  Manager,  Essential 
Use  Exemptions.  Mail  Stop  6202J.  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Metchis,  Substitutes  Analysis  and 
Review  Branch,  Stratospheric  Protection 
Division  (6202J),  Office  of  Atmospheric 
Programs,  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460,  (202)  233-9193. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Background — ^Fourth  Meeting  of  the  Parties 

to  the  Protocol 
n.  Purpose  of  Today's  Notice — Essential  Use 

Exemptions  for  Halons 

I.  Fourth  Meeting  of  the  Parties  to  the 
Protocol 

At  the  Fourth  Meeting  of  the  Parties 
to  the  Montreal  Protocol  in  Copenhagen 
on  November  23-25, 1992,  the  Parties 
agreed  to  accelerate  the  phase-out 
schedules  for  certain  controlled 
substances,  including  halons.  With 
respect  to  halons,  the  Parties  agreed  to 
the  phase  out  by  January  1, 1994.  The 
Parties  also  rendered  decisions  on  a 
variety  of  other  matters,  including  the 
adoption  of  essential  use  criteria. 

n.  Essential  Use  Exemptions  for  Halons 

The  Parties  to  the  Montreal  Protocol 
agreed  at  the  1992  meeting  in 
Copenhagen  to  allow  for  an  exemption 
of  essential  uses  of  controlled 
substances  from  the  production  and 
consumption  phase  out  schedule. 
Language  regarding  essential  uses  was 
added  to  the  Protocol  provisions  in 
Article  2  governing  the  control 
measures.  (See  also  Decision  rV/25  of 
the  Fourth  Meeting  of  the  Protocol).  The 
Parties  recognized  the  importance  of 
including  such  an  exemption,  especially 
for  halons,  because  of  the  accelerated 
phaseout  dates  for  these  chemicals.  The 
Parties  will  decide  on  specific  essential 
use  exemptions  for  halons  at  the  Fifth 
Meeting  of  the  Parties  tentatively 
scheduled  for  October  1993  and  at 
subsequent  meetings,  and  on  essential 
use  exemptions  for  the  remaining 
substances  at  the  Sixth  Meeting  of  the 
Parties  in  approximately  September 
1994  and  at  subsequent  meetings. 
Nominations  need  not  be  made  at  this 
time  in  cases  where  companies  have 
essential  uses  still  requiring  halon,  but 
where  adequate  supplies  of  halons  are 
currently  available.  Nominations  for 
these  uses  may  be  made  at  a  later  date 
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for  consideration  at  subsequent 
meetings  of  the  Parties. 

The  Parties  set  out  criteria  to  apply  in 
identifying  essential  uses  and 
established  a  process  for  the  Parties  to 
decide  on  what  uses  would  qualify 
under  this  provision.  E)ecision  IV/25 
states  that  a  controlled  substance  should 
quahfy  as  "essential"  only  if  "it  is 
necessary  for  the  health,  safety  or  is 
critical  for  the  functioning  of  society 
(encompassing  cultural  and  intellectual 
aspects)"  and  "there  are  no  available 
technically  and  economically  feasible 
alternatives  or  substitutes  that  are 
acceptable  from  the  standpoint  of 
environment  and  health".  In  addition, 
the  Parties  agreed  "that  production  and 
consumption,  if  any,  of  a  controlled 
substance,  for  essential  uses  should  be 
permitted  only  if:  all  economically 
feasible  steps  have  been  taken  to 
minimize  the  essential  use  and  any 
associated  emission  of  the  controlled 
substance;  and  the  controlled  substance 
is  not  available  in  sufficient  quantity 
and  quality  from  the  existing  stocks  of 
banked  or  recycled  controlled 
substances." 

Any  essential  use  exemptions  would 
also  have  to  comply  with  the  provisions 
of  the  Clean  Air  Act  (CAA).  Section  604 
sets  forth  specific  exemptions  from  the 
phaseout  schedules  contained  in  the 
Clean  Air  Act.  To  the  extent  that  an 
accelerated  phaseout  schedule  is 
adopted  under  the  Montreal  Protocol, 
EPA  could  provide  exemptions  beyond 
those  specified  in  the  Act,  so  long  as 
these  exemptions  do  not  exceed 
amounts  allowed  in  the  schedule 
contained  in  section  604(a).  Since 
section  604(b)  specifies  the  phaseout 
date  for  Class  I  substances,  that  section 
efi'ectively  limits  the  authority  of  the 
Agency  to  provide  essential  use 
exemptions  for  periods  after  the  CAA's 
termination  date,  which  is  the  year  2000 
for  halons. 

The  exemptions  outlined  in  section 
604  are  limited  in  scope,  amount  and 
time.  Section  604(d)(3)  allows 
exceptions  for  limited  quantities  of 
halons  solely  for  purposes  of  aviation 
safety.  Exceptions  under  section  604(d) 
are  limited  to  annual  quantities  no 
greater  than  10  percent  of  the  baseline 
year  production  of  the  person  receiving 
the  exception.  Section  604(f)  permits  the 
President  to  issue  exemptions  for  the 

Production  and  use  of  CFC-114  and 
alons  if  necessary  for  national  security. 
(This  subsection  does  not  provide  such 
authority  to  EPA.)  Finally,  section 
604(g)  permits  the  Agency  to  authorize 
production  of  halons  for  fire 
suppression  and  explosion  prevention, 
but  expressly  provides  that  the 
Administrator  may  not  grant  such 


exceptions  after  1999.  A  further 
exception  to  that  is  provided  by  section 
604(g)(3),  which  provides  the  authority 
to  grant  exceptions  through  2004  for 
halons  used  on  the  North  Slope  of 
Alaska.  In  sum,  for  a  use  to  qualify  for 
an  exemption  in  the  United  States,  the 
exemption  must  be  consistent  with  both 
the  Montreal  Protocol  and  the  Clean  Air 
Act. 

The  need  for  essential  use  exemptions 
for  halon  will  largely  depend  on  the 
success  of  programs  to  reallocate  those 
halons  stored  in  existing  systems  to 
more  necessary  appUcations  where 
other  alternatives  are  suitable.  Efforts  to 
initiate  such  "halon  banking"  have 
recently  begun,  and  EPA  urges  all  halon 
users  to  act  quickly  to  assess  their 
ciurent  use  of  those  compounds  and  to 
determine  if  alternative  approaches  to 
fire  protection  are  feasible.  If  so,  the 
Agency  encourages  users  to  contribute 
any  unneeded  halon  to  one  of  the 
banking  programs  currently  being 
established,  Such  as  the  Halon  Recycling 
Corporation  (HRC)  recently  established 
by  the  Halon  Alternative  Research 
Corporation.  Interested  parties  may  call 
EPA's  Stratospheric  Ozone  Hotline  (1- 
800-296-1996)  for  information  about 
halon  banking,  or  HRC  may  be 
contacted  directly  at  1-800-258-1283.  If 
a  halon  user  determines  that  other 
alternatives  are  not  feasible  and  that 
sources  of  future  supply  do  not  exist, 
the  user  should  prepare  and  submit  to 
EPA  an  essential  use  application  as 
described  below. 

In  accordance  with  the  essential  use 
decision  taken  by  the  Parties  to  the 
Montreal  Protocol  in  Copenhagen, 
governments  which  are  Parties  must 
submit  nominations  for  essential  uses  to 
the  United  National  Environment 
Programme's  Secretariat  for  the 
Montreal  Protocol.  For  halon  essential 
uses,  these  nominations  must  be 
submitted  at  least  six  months  before  the 
meeting  at  which  the  Parties  will  take  a 
decision  on  whether  to  approve  the 
essential  use,  e.g.,  by  April  1993  for  the 
Fifth  Meeting  of  the  Parties,  which  may 
be  held  as  early  as  October  1993.  Thus, 
the  first  step  in  the  process  to  qualify  a 
use  as  essential  is  for  the  user  to  notify 
EPA  or  its  candidate  use  and  for  EPA  to 
evaluate  that  use  for  consistency  with 
the  criteria  adopted  by  the  Parties  in 
Copenhagen.  EPA  will  review  the 
candidate  for  exemption  and  working 
with  other  interested  federal  agencies 
will  determine  whether  or  not  it  should 
be  submitted  to  the  Ozone  Secretariat 
for  further  consideration.  Nominations 
submitted  to  the  Ozone  Secretariat  by 
Parties  will  then  be  directed  to  UNEP's 
Montreal  Protocol  Technology  and 
Economic  Assessment  Panel  which  will 


review  such  submissions  and  prepare 
recommendations  to  the  Parties  for 
exemptions.  The  Panel  will  review  these 
nominations  to  determine  whether  the 
eligibility  criteria  have  been  satisfied 
and  examine  the  expected  duration  of 
the  essential  use,  emission  controls  for 
the  essential  use  application,  sources  of 
already  produced  controlled  substances 
which  could  be  made  available  to  meet 
the  essential  use,  and  the  steps 
necessary  to  ensure  that  alternatives  and 
substitutes  are  available  as  soon  as 
possible  for  the  proposed  essential  use. 
The  Parties  also  instructed  the 
Technical  Panel  to  consider  the 
environmental  acceptability,  health 
effiacts,  economic  feasibility,  availability 
and  regulatory  status  of  alternatives  and 
substitutes. 

The  Technical  Panel  must  submit  its 
report  to  the  Parties  at  least  three 
months  before  the  Parties  meet  to 
designate  essential  uses.  The  Panel  is 
currently  working  imder  the  assumption 
that  it  must  submit  recommendations 
for  halons  by  July  1, 1993. 

In  order  to  meet  these  tight  deadlines, 
the  Agency  must  act  quickly,  and 
through  this  Notice  requests 
nominations  for  the  essential  use 
exemptions  for  halons  to  be  considered 
at  the  Fifth  Meeting  of  the  Parties. 
Recommendations  for  essential  use 
exemptions  for  halon  should  be 
submitted  to  the  Agency  no  later  than 
(one  month  after  date  of  pubUcation),  to 
allow  EPA  time  to  review  the 
information  before  the  deadline  for 
submitting  nominations  to  the 
Secretariat. 

All  nominations  should  present  the 
following  information: 

(1)  Description  of  the  specific  use  of 
the  controlled  substance,  as  well  as 
annual  projected  amount  required; 

(2)  Demonstration  that  continued  use 
of  that  substance  in  that  appUcation  is 
necessary  for  health  and  safety  reasons 
or  is  critical  to  the  functioning  of 
society; 

(3)  Demonstration  that  no  alternatives 
are  technically,  economically  or  legally 
available; 

(4)  Description  of  the  steps  taken  to 
date  to  find  alternatives; 

(5)  Description  of  hitxm  steps  to  be 
taken  to  find  alternatives; 

(6)  Demonstration  that  steps  have 
been  taken  to  secure  existing  stocks  of 
the  chemicals,  either  from  a  bank  or 
frt)m  recovery  sources,  and  that 
necessary  quantities  of  appropriate 
quality  are  not  available  for  this  use; 

(7)  The  expected  time  period  for 
which  this  exemption  is  required;  and 

(8)  Consistency  with  CAA  provisions 
on  essential  uses.  All  nominations 
should  be  sent  to:  Program  Manager, 
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Essential  Use  Exemptions.  Mail  Stop 
6202],  Enviranmental  Protection 
Agency.  Washington,  DC,  20460. 

The  Agency  will  worii  with 
submittera.  other  interested  federal 
agencies,  and  outside  experts  to  review 
this  information  and  forward 
nominations  to  the  Protocol's  Secretariat 
for  consideration  as  appropriate  and 
consistent  with  any  CAA  limitations. 

Dated:  January  21. 1993. 
K6d»el  H.  Shapiro. 

Acting  Assistant  Administrator,  Office  of  Air 
and  Radiation. 

[FR  Doc.  93-2364  Filed  2-1-93;  8.45  am] 
aajjNQ  cooc  «M-n-M 


[FRL~4559-3] 

Notice  of  Open  Meeting  on  February 
23-24, 1993,  Industrial  Pollution 
Prevention  Project  Focue  Group  of  ttie 
Techitotogy  Inrravation  and  Economics 
Committee,  National  Advisory  Council 
for  Environmental  Policy  and 
Technology  (NACEFT) 

Under  PL  92463  (The  Federal 
Advisory  Committee  Act),  EPA  gives 
notice  of  the  final  meeting  of  the 
Industrial  Pollution  Prevention  Project 
Focus  Group  of  the  Technology 
Innovation  and  Economics  (TIE) 
Committee.  The  TIE  Committee  is  a 
standing  committee  of  the  National 
Advisory  Council  for  Environmental 
Policy  and  Technology  (NACEPT).  an 
advisory  committee  to  the 
Administrator  of  the  EPA.  The  meeting 
will  convene  from  9  am  to  5  pm  on 
February  23, 1993.  and  from  8:30  am  to 
1  pm  on  February  24.  It  will  be  located 
in  the  Omni  Shoreham  Hotel,  2500 
Calvert  St  NW..  Washington.  DC  20008. 

The  Industrial  Pollution  Prevention 
Project  Focus  Group  is  examining 
methods  by  which  industrial  pollution 
prevention  can  be  encouraged, 
particularly  through  effluent  guidelines. 
The  Focus  Group  is  investigating  the 
possibility  that  among  the  most 
important  barriers  to  the 
implementation  of  pollution  prevention 
concepts  and  programs  are  disincentives 
inadvertently  built  into  standard  setting 
processes,  including  the  effluent 
guideUnes.  The  Focus  Group,  which 
includes  individuals  from  industry, 
academia,  environmental  groups,  all 
levels  of  government,  and  other 
interested  parties,  is  developing 
recommendations  for  EPA  about  the 
incorporation  of  pollution  prevention 
into  EPA's  Office  of  Water  effluent 
guidelines  process  and  about  EPA's 
efforts  to  spread  the  pollution 
prevention  ethic. 


The  Focus  Croup  is  an  "Ongoing 
Fonun"  for  the  Industrial  Pollution 
Prevention  Project.  At  the  meeting,  the 
Focus  Group  will  continue  to  discuss 
ideas  originally  presented  in  previous 
meetings.  The  objective  of  this 
discussion  will  be  to  formulate  possible 
recommendations  to  EPA. 

The  February  23-24  meeting  will  b« 
open  to  the  public.  Written  comments 
submitted  by  February  19  will  be 
received  and  considered  by  the  Focus 
Group.  Additional  information  about 
the  meeting  may  be  obtained  from  Jim 
Lund  by  calling  202-260-7811,  by 
writing  him  at  EPA  (WH-551).  401  M 
Street,  SW..  Washington.  DC  20460.  w 
by  sending  him  a  fax  at  202-260-5394. 

Dated:  January  26, 1993. 
Abby  J.  Pimie, 

NACEPT  Designated  Federal  Officio}. 
(PR  Doc  93-2366  Filed  2-1-93;  8:45  am] 
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[EMAIM)1-»3;  FRL-4558-5] 

Office  of  Research  ar>d  Development; 
Indicators  of  Ecosystem  Stress 

AGENCY:  Envinmmental  Protection 

Agency. 

ACnON:  Request  for  applications. 

SUMMARY:  Natural  and  managed 
ecosystems  are  exposed  continually  to 
both  natural  and  anthropogenic  stresses, 
and  the  condition  and  extent  of  these 
resources  are  continually  changing.  To 
document  these  dynamics,  the  U.S. 
Environmental  Protection  Agency 
(USEPA).  in  conjimction  with  other 
Federal  agencies,  has  established  the 
Environmental  Monitoring  and 
Assessment  Program  (EMAP),  the 
programmatic  objectives  of  which  are: 

1.  To  estimate  with  known  confidence 
and  on  a  regional  basis  the  current 
status,  trends,  and  changes  in  selected 
indicators  of  the  condition  of  the 
Nation's  ecological  resources  (i.e., 
agroecosystems,  arid  lands,  estuaries, 
forests,  the  Great  Lakes,  surface  waters, 
and  wetlands); 

2.  To  estimate  with  known  confidence 
the  geographic  coverage  and  extent  of 
the  Nation's  ecological  resources; 

3.  To  seek  associations  between 
selected  indicators  of  natural  and 
anthropogenic  stresses  and  indicators  of 
the  condition  of  ecological  resources: 
and 

4.  To  provide  annual  statistical 
summaries  and  periodic  assessments  of 
the  Nation's  ecological  resources. 

As  impUed  by  these  objectives,  the 
concept  of  an  ecological  indicator  is  a 
central  theme  of  the  EMAP  program.  As 
defined  by  EMAP,  an  indicator  is  any 


expression  of  the  environment  that 
estimates  the  condition  of  ecological 
resources,  the  magnitude  of  stress,  the 
exposure  of  a  biological  component,  or 
the  amount  of  change  in  ecosystem 
health  or  condition.  EMAP  has  adopted 
a  process  to  develop  indicators  }o  meet 
these  objectives.  The  first  stage  in  this 
process  is  to  identify  the  societal  and 
ecological  values  that  the  resource  of 
concern  is  considered  to  fulfill.  Based 
on  these  values,  sets  of  assessment 
questions  are  then  formulated. 
Indicators  that  have  well  defined 
conceptual  links  to  the  resource's 
recognized  values  and  that  will  answer 
the  assessment  questions  of  concern  are 
then  identified  and  evaluated  for  long- 
term  monitoring  and  assessment 

L  Scope 

The  objective  of  this  Request  for 
Application  (RFA)  is  to  support  the 
development  and  evaluation  of 
indicators  for  estimating  the  ecological 
condition  of  estuarine.  forested,  and 
wetland  resources  as  related  to  the 
values  of  biological  integrity/ 
biodiversity  and  ecological 
sustainability.  Indicators  developed 
imder  the  aegis  of  this  RFA  will  be 
evaluated  by  EMAP  for  their  utility  in 
the  program's  long-term 
implementation. 

For  the  purpose  of  this  RFA, 
biological  integrity  is  defined  to  be  a 
balanced,  integrated,  and  adaptive 
community  of  organisms  having  a 
species  composition,  diversity,  and 
functional  organization  that  is 
representative  of  natural  habitats  within 
a  geographic  region.  Although 
ecological  sustainability  has  no  simple 
definition,  this  value  does  encompass 
the  ability  of  a  resource  to  maintain:  (1) 
A  desired  level  of  biological  integrity, 
(2)  intact  biotic  and  abiotic  forcing 
functions,  (3)  a  nominal  area  of  extent, 
and  (4)  relevant  inter-resource/ 
landscape  interactions.  Ecological 
sustainability  also  includes  the  ability  of 
a  resource  to  resist  change  and  to 
recover  from  natural  and  anthropogenic 
stresses.  For  some  resource  values  such 
as  fishability,  i.e.,  the  presence  of 
catchable  fish  that  are  safe  to  eat,  it  is 
immediately  obvious  what  indicators 
should  be  pursued.  For  whole  system 
values,  like  biological  integrity  and 
ecological  sustainability,  however,  the 
best  dioice  of  indicators  is  unclear.  To 
remedy  this  situation,  EMAP  assumes 
that  the  indicator  selection  process  for 
such  values  should  be  based  on 
conceptual  models  of  the  resource's 
structure  and  function.  These  models 
then  are  used  not  only  to  specify  the 
spectrum  of  quantifiable  attributes  of 
the  values  of  interest,  but  more 


importantly,  to  identify  indicators  that 
might  be  most  appropriate  and 
productive.  Applicants  responding  to 
this  RFA  should  discuss  their 
conceptual  framework  as  a  necessary 
and  integral  part  of  their  proposed 
research. 

Because  the  condition  of  estuarine, 
forested,  and  wetland  ecosystems  is 
generally  dependent  on  the  resource 
classes  that  are  physically  adjacent  to 
them  and  on  the  biological  transport  of 
material  and  energy  from  distant 
resources  (e.g.,  transport  phenomena 
associated  with  migrating  fish  and 
wildlife),  indicator  research  proposed  in 
resource  classes  other  than  those 
identified  above  will  be  considered  by 
this  RFA  if  their  conceptual  linkages  to 
the  condition  of  estuarine,  forested,  and 
wetlands  ecosystems  are  delineated 
clearly.  For  example,  to  estimate  certain 
dimensions  of  the  ecological 
sustainability  of  forests,  interactions 
with  surface  waters  (i.e.,  lakes,  streams, 
and  rivers],  grasslands,  shrub  lands,  or 
agroecosystems  may  need  to  be 
addressed  for  an  integrated  resource 
assessment.  Under  these  circumstances, 
indicator  research  in  these  other 
resource  classes  will  be  considered 
appropriate  for  this  RFA. 

n.  The  Application 

Application  forms,  instructions,  and 
other  pertinent  information  for 
assistance  programs  are  available  in  the 
EPA  Research  Grants  Application/ 
Information  Kit.  Interested  investigators 
should  review  the  materials  in  this  kit 
before  preparing  an  application  for 
assistance.  The  kits  are  available  from 
U.S.  Environmental  Protection  Agency, 
Grants  Operations  Branch  (PM-216F), 
401  M  St.,  SW.,  Washington,  DC  20460, 
(202)  260-9266. 

Each  application  will  consist  of  the 
Application  for  Federal  Assistance  Form 
(Standard  Forms  424  and  424A)  and 
separate  sheets  providing  the  budget 
breakdown  for  each  year  of  the  project, 
curriculum  vitae  for  the  principal 
investigator  and  co-workers,  abstract  of 
the  proposed  project,  and  a  project 
narrative.  All  certification  forms  (drug- 
fi«e  workplace,  etc.)  must  be  signed  and 
included  with  the  application. 

in.  special  Instructions 

Proposed  projects  must  be 
investigative  research  which  advances 
the  state  of  knowledge  in  the 
environmental  sciences  and  technology. 
Proposals  will  not  be  accepted  that  are 
routine  monitoring,  state-of-the-art  or 
market  surveys,  literature  reviews, 
development  or  commercialization  of 
proven  concepts,  or  the  preparation  of 


materials  and  documents,  including 
process  designs  or  instruction  manuals. 

Applications  containing  proprietary 
or  other  types  of  confidential 
information  will  be  immediately 
returned  to  the  applicant  without 
review. 

The  following  special  instructions 
apply  to  all  applicants  responding  to 
this  solicitation: 

•  Applications  must  be  identified  by 
printing  "EMAP-01-93"  in  the  upper 
right-hand  comer  or  block  10  of 
Application  Form  SF-424.  The  absence 
of  this  identifier  from  an  appUcation 
may  lead  to  delayed  processing  or 
misassignment  of  the  application. 

•  A  one-page  abstract  must  be 
included  with  the  application. 

•  The  project  narrative  section  of  the 
appUcation  must  not  exceed  twenty-five 
8'/i  X 11  inch,  consecutively  numbered 
pages  of  standard  type  (10-12  characters 
per  inch),  including  tables,  graphs,  and 
figures.  For  purposes  of  this  limitation, 
the  "project  narrative  section"  of  the 
application  consists  of  the  following 
items  in  the  Application/Information/ 
Kit: 

(1)  Description  of  Project 

(2)  Objectives 

(3)  Results  or  benefits  expected 

(4)  Approach 

(5)  General  Project  Information 

(6)  Quality  Assurance  (if  needed). 
Attachments,  appendixes,  and 

reference  lists  for  the  narrative  section 
may  be  included,  but  are  within  the  25- 
page  limitation. 

Items  not  included  under  the  25-page 
limitation  are  the  SF-424  and  other 
forms,  the  budget,  a  curriculum  vitae, 
and  the  abstract. 

The  curriculum  vitae  must  not  exceed 
two  consecutively  numbered  pages  for 
each  principal  investigator  and  should 
focus  on  education,  positions  held,  and 
most  recent  or  related  publications. 

Itemized  budgets,  including  budget 
justifications  must  not  exceed  five 
consecutively  numbered  pages 
(excluding  budget  information  on  the 
SF-424  forms). 

Applications  not  meeting  these 
requirements  will  not  be  forwarded 
without  corrections  to  reviewers. 
Applicants  will  be  notified  of 
deficiencies  and  requisite  changes  will 
be  requested. 

rv.  Application  Submission/Closing 
Dates 

To  be  considered,  the  original  and 
eight  copies  of  the  application  must  be 
received  by  EPA's  Grants  Operation 
Branch  no  later  than  the  close  of 
business  on  April  30, 1993.  Fully 
developed  research  grant  applications, 
prepared  in  accordance  with 


instructions  in  the  Application  for 
Federal  Assistance  Form  SF-424, 
should  be  sent  to  the  Grants  Operation 
Branch.  Informal,  incomplete,  or 
unsigned  proposals  will  not  be 
considered,  llie  application  must  be 
sent  to  U.S.  Environmental  Protection 
Agency,  Grants  Operations  Branch  (PM- 
216F).  401  M  St..  SW.,  Washington,  DC 
20460. 

For  overnight  express  mall,  the 
address  is  U.S.  Environmental 
Protection  Agency,  Grants  Operation 
Branch,  Fairdiild  Building,  room  801, 
499  South  Capitol  Street,  SW., 
Washington,  DC  20460,  (202)  260-9266. 

Closing  date  for  all  applications 
responding  to  this  solicitation  is  April 
30, 1993. 

V.  Eligibility 

The  following  eligibility  requirements 
apply  to  this  reouest  for  applications. 

Academic  ana  nonprofit  institutions 
located  in  the  United  States  as  well  as 
State  or  local  governments  are  eligible 
under  all  existing  authorizations.  Profit- 
making  firms  are  eligible  only  under 
certain  laws,  and  then  under  restrictive 
conditions,  including  the  absence  of  any 
profit  bom  the  project. 

Project  applicants  who  are  uncertain 
of  their  eligibility  should  study  the 
restrictive  language  of  the  law  governing 
the  area  of  research  interest  or  contact 
EPA's  Grants  Operations  Branch  at  (202) 
260-9266. 

Federal  agencies  and  Federal 
employees  are  not  eligible  to  particif>ate 
in  this  program. 

VI.  Review  and  Selection 

All  grant  applications  are  Initially 
reviewed  by  the  Agency  to  determine 
their  legal  and  administrative 
acceptability. 

Acceptable  applications  are  then 
reviewed  by  an  appropriate  peer  review 
panel.  This  review  is  designed  to 
evaluate  and  rank  each  proposal 
according  to  its  scientific  merit  and 
utility  as  a  basis  for  recommending 
Agency  approval  or  disapproval.  Each 
peer  review  panel  is  composed 
primarily  of  non-EPA  scientists, 
engineers,  and  economists  who  are 
experts  in  their  respective  disciplines. 

The  panels  use  the  following  criteria 
in  their  reviews: 

•  Quality  of  the  research  plan 
(including  theoretical  and/or 
experimental  design,  originality,  and 
creativity); 

•  Qualifications  of  the  principal 
investigator  and  staff  including 
knowledge  of  relevant  subject  areas; 

•  Utility  of  the  research,  including 

Eotential  contribution  to  scientific 
nowledge  in  the  environmental  area; 
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•  Availability  and  adequacy  of 
Eacilities  and  e<|uipment; 

•  Budgetary  )ustification — ^in 
p)aTticular  justi^cation  and  cost  requests 
for  equipment  will  be  carefully 
reviewed. 

A  summary  statement  of  the  scientific 
review  and  recommendation  of  the 
panel  is  provided  to  each  applicant 
Grants  are  selected  by  EPA  on  the  basis 
of  technical  merit,  program  balance,  axxi 
budget. 

vn.  Funding  Mechanism 

For  all  general  and  targeted  grants,  the 
funding  medianism  will  consist  of  a 
grant  agreement  between  EPA  and  the 
recipient.  ^^^ 

Federal  grant  regulation  40  CFR 
30.307  requires  that  all  recipients 
provide  a  minimum  of  5%  of  the  total 
profect  cost,  which  may  not  be  taken 
from  Federal  sources.  OER  will  not 
support  a  request  for  a  deviation  from 
this  requirement  for  any  grant  supported 
by  its  Research  Grants  Program. 

All  budget  costs  and  justifications, 
particularly  requests  for  equipment,  will 
be  carefully  reviewed.  The  maximum 
project  period  is  three  years;  shorter 
periods  are  encouraged.  Subcontractors 
for  research  to  be  conducted  under  the 
grant  should  not  exceed  approximately 
40%  of  the  total  direct  cost  of  the  grant 
for  each  year  in  which  the  subcontract 
is  awarded. 

Approximately  $2  million  will  be 
available  from  fiscal  1993  funds.  Each 
pro)ect  will  be  funded  for  up  to  three 
years  at  an  annual  level  of  support  up 
to  approximately  $150,000. 
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DC.  Contacts 

Applicants  may  telephone  for  further 
information  on  schedules  and  review 
processes.  The  number  is  (202)  2B0- 
7474.  Apphcants  with  additional 
questions  of  a  technical  natiire  may 
contact  Clyde  Bishop,  Science  Review 
Administrator,  on  (202)  260-5727.  The 


address  is:  U.S.  Environmental 
Protection  Agency,  Office  of  Exploratory 
Research  (RD-675),  401  M  St.,  SW.. 
Washington.  DC  20460. 

Dated:  January  22, 1993. 
Robert  A.  Papetti. 
Director,  Be^arch  Groats  Staff. 
|FR  Doc.  93-2272  Filed  2-1-93;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[PR  Docket  Na  92-267:  DA  93-49] 

Private  Land  MoMIe  Radio  Servicaa; 
Montana  Public  Safaty  Plan 

AGENCY:  Federal  Communications 

Commission. 

ACnoW:  Notice. 

SUMMARY:  The  Chief,  Private  Radio 
Bureau  and  the  Chief  Engineer  released 
this  Order  accepting  the  Public  Safety 
Radio  Plan  for  Montana  (Region  25).  As 
a  result  of  accepting  the  Plan  for  Region 
25,  licensing  of  the  821-624/866-869 
MHz  band  in  that  region  may  begin 
immediately. 

EFFECTIVE  DATE:  January  25, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Woolford,  Private  Radio  Bureau. 
Pohcy  and  Planning  Branch,  (202)  632- 
6497. 

SUPPLEMENTARY  MF0RMAT10N: 

Order 

Adopted:  January  12, 1993. 
Released:  January  25, 1993. 
By  the  Chief,  Private  Radio  Bureau  and  the 
Chief  Engineer. 

1.  Ctai  Jtuie  22, 1992,  Region  25 
(Montana)  submitted  its  Public  Safety 
Plan  to  the  Commission  for  review.  The 
Plan  sets  forth  the  guidelines  to  be 
followed  in  allotting  spectrum  to  meet 
aurent  and  future  mobile 
communications  requirements  of  the 
public  safety  and  special  emergency 
entities  operating  in  Montana. 

2.  The  Montana  Plan  was  placed  on 
Public  Notice  for  comments  on 
November  9, 1992,  57  FR  54234 
(November  17, 1992).  The  Commission 
received  no  comments  in  this 
proceeding. 

3.  We  have  reviewed  the  Plan 
submitted  for  Montana  and  find  that  it 
conforms  with  the  National  Public 
Safety  Plan.  The  plan  includes  all  the 
necessary  elements  specified  in  the 
Report  and  Order  in  Gen.  Docket  No. 
87-112,  3  FCC  Red  905  (1987),  and 
satisfactorily  provides  for  the  current 
and  projected  mobile  commimications 
requirements  of  the  public  safety  and 
special  emergency  entities  in  Montana. 


4.  Therefore,  we  accept  the  Montana 
Pubbc  Safety  Radio  Plan.  Furthermore, 
licensing  of  the  821-S24/866-669  MHz 
band  in  Montana  may  commmice 
immediately. 

Federal  Communications  Commission. 
Ralph  A.  Haller. 
Chief.  Private  Radio  Bureau. 
(FR  Doa  93-2315  Filed  2-1-93;  8:45  am] 
BiLUNO  CODE  sna-oi-M 

[PR  Docfca«  No.  92-268;  DA  93-60] 

Private  Land  Mobila  Radio  Sarvicaa; 
Navada  PuMc  Safety  Plan 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  Chief,  Private  Radio 
Bureau  and  the  Chief  Engineer  released 
this  Order  accepting  the  Public  Safety 
Radio  Plan  for  Nevada  (Region  27).  As 
a  result  of  accepting  the  Plan  for  Region 
27,  licensing  of  the  821-824/866-869 
MHz  band  in  that  region  may  begin 
immediately. 

EFFECTIVE  DATE:  January  25. 1993. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Betty  Woolford,  Private  Radio  Bureau. 
Policy  and  Planning  Branch,  (202)  632- 
6497. 

SUPPLEMENTARY  INFORMATION: 

Order 

Adopted:  January  12, 1993. 
Released:  January  25, 1993. 
By  the  Chief.  Private  Radio  Bureau  and  the 
Chief  Engineer. 

1.  On  April  19. 1990,  Region  27 
(Nevada)  submitted  its  Public  Safety 
Plan  to  the  Commission  for  review.  The 
Plan  sets  forth  the  guidelines  to  be 
followed  in  allotting  spectrum  to  meet 
current  and  future  mobile 
communications  requirements  of  the 
public  safety  and  special  emergency 
entities  operating  in  Nevada.  Ob  May 
31, 1990,  the  Commission  sent  a  lett» 
to  the  region  pointing  out  certain 
deficiencies  in  the  Plan.  Revisions  to  the 
Plan  ware  filed  on  May  15, 1992. 

2.  The  Nevada  Plan  was  placed  on 
Public  Notice  for  comments  on 
November  9, 1992,  57  FR  54234 
(November  17, 1992).  The  Commission 
received  no  comments  in  this 
proceeding. 

3.  We  have  reviewed  the  Plan 
submitted  for  Nevada  and  find  that  it 
conforms  with  the  National  Public 
Safety  Plan.  The  plan  includes  all  tha 
necessary  elements  specified  in  the 
Report  and  Order  in  Gen.  Docket  No. 
87-112.  3  FCC  Red  905  (1987).  and 
satisfectorily  provides  for  the  current 
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and  projected  mobile  commiinicatioos 
requirements  of  the  public  safety  and 
spedal  emergency  entities  in  Nevada. 
4.  Therefore,  we  accept  the  Nevada 
Public  Safety  Radio  Plan.  Furthermore, 
licensing  of  the  821-824/866-869  MHz 
band  in  Nevada  may  commence 
immediately. 

Federal  Communications  Commission. 

Ralph  A.  HaUar, 

Chief,  Primte  Radio  Bureau. 

IFR  Doc.  93-2314  Piled  2-1-93;  8:45  am] 

BiuMQ  CODE  sna-ai-M 


PR  Docket  No.  92-269;  DA  93-61] 

Private  Land  Mobile  Radio  Services; 
Oregon  Public  Safety  Plan  ^ 

AGENCY:  Federal  Communicatioiis 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  Chief,  Private  Radio 
Bureau  and  the  Chief  Engineer  released 
this  Order  accepting  the  Public  Safety 
Radio  Plan  for  Oregon  (Region  35).  As 
a  result  of  accepting  the  Plan  for  Region 
35,  licensing  of  the  821-824/866-«69 
MHz  band  in  that  region  may  begin 
immediately. 

EFFECTIVE  DATE:  January  25. 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 

Betty  Woolford,  Private  Radio  Bureau, 
Pohcy  and  Planning  Branch,  (202)  632- 
6497. 

SUPPLEMENTARY  INFORMATION: 


Order 

Adopted:  January  12, 1993. 
Released:  January  25, 1993. 

By  the  Chief,  Private  Radio  Bureau  and  the 
Chief  Engineer. 

1.  On  June  12. 1992,  Region  35 
(Oregon)  submitted  its  Public  Safety 
Plan  to  the  Commission  for  review.  The 
Plan  sets  forth  the  guidelines  to  be 
followed  in  allotting  spectrum  to  meet 
current  and  futiu«  mobile 
communications  requirements  of  the 
public  safety  and  special  emergency 
entities  operating  in  Oregon. 

2.  The  Oregon  Plan  was  placed  on 
Public  Notice  for  comments  on 
Nov«nber  9, 1992.  57  FR  54234 
(November  17, 1992).  The  Commission 
received  no  comments  in  this 
proceeding. 

3.  We  have  reviewed  the  Plan 
submitted  for  Oregon  and  find  that  it 
conforms  with  the  National  PubUc 
Safety  Plan.  The  plan  includes  all  the 
necessary  elements  speciHed  in  the 
Report  and  Order  in  Gen.  Docket  No. 
87-112,  3  FCC  Red  905  (1987).  and 
satisfactorily  provides  for  the  current 
and  projected  mobile  communications 
requirements  of  the  public  safety  and 
special  emergency  entities  in  Oregon. 

4.  Therefore,  we  accept  the  Oregon 
Public  Safety  Radio  Plan.  Furthermore, 
licensing  of  the  821-824/866-869  MHz 
band  in  Oregon  may  commence 
immediately. 


Fedoial  Cammunications  Conunission. 

Ralph  A.  Haller, 

Chief,  Private  Radio  Bareau. 

(PR  Doc  93-2316  Piled  2-1-93;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

Granting  o(  Request  for  Earty 
TermlnaUon  of  the  Waiting  f>eriod 
Under  the  Premerger  Motlfication 
Rules 

Section  7  A  of  the  Qayton  Act,  15 
U.S.C.  18a,  as  added  by  title  n  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  reqxiires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


TRANSACTIONS  GRANTED  EARLY  TERMINAHON  BETWEEN:  010493  AND  011593 


Name  of  Acquiring  Panon,  Name  o(  Acquirad  Parson,  Name  of  Acquired  Entty 


PMNNo. 


OalaTannl- 


Insitufomi  at  North  Amertca.  (rtc..  Naylor  indusWoc,  Inc.  Naytor  Industries,  Inc 

Apache  Corporation.  Apache  Corporation,  APC  Opisrating  Parthership,  LP 

Pact»>c  Tetests  Group.  Craig  O.  McCaw.  Mktvvest  Ceflular  Telephone  Company 

Healthsource,  Inc..  Physicians'  HeaBh  Systems,  Inc..  Physicians'  Health  Systems,  Inc 

Seagate  Techrx)logy,  Inc..  SunOisk  Corpocatton,  Sur>Dtek  Corporation 

UNUM  Corporatiorv  Gayte  O.  Averyt.  Cownial  Companies.  Inc 

Burlington  Resources,  Inc.,  Unocal  CorporaUon,  Union  OH  Company  ol  CoWomla  , 

General  Electric  Company,  Exargy,  Itk.,  Exergy,  Inc 

The  Dial  Corporation,  Anna  Murchleon,  United  Ej^xjsWoo  Services  Co.,  Inc 

Nauorial  AutoTTruckstops  Holdings  Corporation,  Uoocai  Corporation,  Unocal  Cotpoiaiion „ .._. 

Bergen  BrunsvKig  Corporation,  W.  Michael  Kelser,  Healthcare  DIstrtbutors  of  Indiana.  Inc 

OHM  Corporation,  Waste  Martagemerrt.  Irx:.,  Brand  Environmental  Services,  Irw .... 

American  Industrial  Partners  Cental  Fund.  L.P ,  Laar  Slegier  Holdings,  Corp..  Lear  Siegler  Truck  Products  Corp 

I.I.S.  MengBm  IntomuNlon  Systems  Umaed.  Onset  Corporation.  Decision  Data  Inc  _ 

AOC  Limited  Partners!^,  Peter  Munk.  CMAT,  Inc  .„ „_ 

Crop  Production  Services,  Inc.,  Unocal  Corporalkm,  PureGro  Company 

Georg  von  Hottzbrlnck  GmbH  &  Co  \  Worth  Publshars,  Inc.,  Worth  Publishais.  Inc 

Harry  LetMnsteM,  Barnes  Group  Ir*:.,  Barnes  Group  Irtc _ _ 

UnNed  HesdhCara  Coiporatton,  Western  Ohk>  Health  Care  Corporation,  Western  ONo  HeaNh  Care  Corpoiallon 

BOC  Group  pic,  E.I.  du  Pont  de  Nemours  a  Compairy,  Irx:.,  Trie  Du  Pont  Merck  Pttarmacauacal  Company 

BOC  Group  pte.  Merck  &  Co.,  Inc.,  The  Du  Pont  Merck  Phamwceuticai  Company  

Peter  K.  Wliams,  3Com  Corporatton,  3Com  Corporatton 

3Com  Corporatton,  Thomas  H.  WIfcams.  Star-Tek.  Inc ». 

O'Sullivan  Corporatton,  CapHol  Ptastkx  d  Ohto,  Inc.,,  Capitol  Plastics  ol  OWo,  Inc 

Dr.  Francesco  Caporosst,  Equity  HoMirtos  Umiled,  Sigrwt  Armorlite,  IrK — 

Sorwt  Inc.,  W  R  Grace  &  Co..  Grace  Petroleum  Corporation ».__.„__» 


Charles  Schuslerman,  W.R.  Grace  &  Co.,  Grace  Petroleum  Corporatton _.._ 

Mannesmann  AG,  Crown  Cork  &  Seal  Company,  Inc.,  Van  Dom  Comparty „ 

Occklentai,  Petroleum  Corp.,  Strgo  Produciton  Company,  Inc.,  Shgo  Production  Compare,  Inc 


93-0301 

01AM/93 

93-0488 

01/04A3 

83-0478 

01/04/83 

93-0380 

01AW03 

83-0415 

01X>6A3 

9»-0477 

OMoena 

83-0406 

0t/06«3 

83-0451 

Quarm 

83-0460 

01/07/83 

9X>471 

01/11/83 

93-0467 

01/11/93 

83-0490 

01/11/93 

83-0483 

01/11/93 

83-0495 

01/1 1A3 

83-0488 

01/11/93 

93-0501 

01/11/93 

93-0476 

01/1 2«3 

83-0436 

oi/ia«3 

83-0456 

01/13/93 

83-0447 

01 /ism 

93-0448 

otnsrn 

83-0454 

01/1 5m 

93-0455 

0V15m 

83-0492 

oi/i5n» 

93-0494 

01/1 M3 

83-OSOO 

oi/ism 

8»-0604 

0V15/93 

83-0606 

01/1  S«3 

83-0612 

0V1V83 
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Transactions  Granted  Early  Termination  Between:  010493  and  011593— Continued 


Name  01  Acquiring  Pereon,  Name  of  Acquired  Person,  Name  til  Acquired  Entity 


PMNNa 


Date  Termi- 
nated 


Takeshi  SeMgucN.  Yulchtro  Inomata  (a  Japanese  pefson),  TAT  Los  Angeles  Co.,  Limited 

Patrick  Ngiam  (a/k/a  Ngiam  Mia  Je).  Robert  Diwan,  Austin  Computer  Systems.  Inc 

Beniamin  Ngiam  (a/k/a  Ngiam  Mia  Kiat),  Robert  Dlwan,  Austin  Computer  Systems,  Inc 

Om»  Logic,  Inc.,  Padfk:  Communk:abon  Sciences,  Inc.,  Pacifk:  Communk:atkxi  Sciencee,  Inc 


93-0516 
93-0517 
93-0518 
93-0527 


01/15/93 
01/15/93 
01/15/93 
01/15/93 


FOR  FURTHER  INFORMATIOM  CONTACT: 

Sandra  M.  Peay  or  Renee  A.  Horton, 
Contact  Representatives,  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition,  room 
303,  Washington,  DC  20580,  (202)  326- 
3100. 

By  Direction  of  the  Commission. 
Donald  S.  aark, 
Secretary. 
IFR  Doc.  93-2384  Filed  2-1-93;  8:45  ami 

BILUNG  COOE  f7S0-01-M 

[File  No.  901  0172] 

B  &  J  School  Bus  Service,  Inc.,  et  a!.; 
Proposed  Consent  Agreement  with 
Analysis  to  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  Federal  law  prohibiting 
unfair  acts  and  practices  and  imfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  three  school  bus 
transportation  companies  (B  &  J,  Ryder, 
and  Mayflower)  that  provide  bus  service 
in  the  Kansas  City.  Missouri  School 
District  from  entering  into  agreements 
with  each  other  or  with  any  other  school 
bus  transportation  provider  or  potential 
provider — with  respect  to  school  bus 
transportation  services  in  the  Kansas 
City  area — to  submit  jointly  determined 
bids;  to  refrain  from  bidding;  to  allocate 
or  divide  jobs,  markets,  customers, 
contracts,  or  territories;  or  to  set  prices 
or  other  terms  and  conditions.  In 
addition,  the  agreement  would  prohibit 
the  companies,  for  three  years,  from 
communicating  to  each  other  or  to  past, 
present  or  likely  future  providers  of  bus 
service  to  the  Kansas  City  school  district 
their  plans  to  bid.  or  not  to  bid,  for  those 
services. 

DATES:  Comments  must  be  received  on 
or  before  April  5, 1993. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
room  159,  6th  St.  and  Pa.  Ave.,  NW., 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Russell  or  Catherine  Fuller, 
Chicago  Regional  Office,  Federal  Trade 


Commission,  55  East  Monroe  St.,  suite 
1437,  Chicago,  IL  60603.  (312)  353- 
8156. 

SUPPt^MENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721. 15  U.S.C. 
46  and  §  2.34  of  the  Commission's  Rules 
of  Practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist,  having  been  filed  with 
and  accepted,  subject  to  final  approval, 
by  the  Commission,  has  been  placed  on 
the  public  record  for  a  period  of  sixty 
(60)  days.  Public  comment  is  invited. 
Such  comments  or  views  will  be 
considered  by  the  Commission  and  will 
be  available  for  inspection  and  copying 
at  its  principal  office  in  accordance  with 
§4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

In  the  Matter  of  B  &  J  School  Bus  Service, 
Inc.,  a  corporation,  Ryder  Student 
Transportation  Services,  Inc.,  a  corporation, 
and  Mayflower  Contract  Services,  Inc.,  a 
corporation. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  by  B  &  J 
School  Bus  Service,  Inc.,  Ryder  Student 
Transportation  Services,  Inc.,  and 
Mayflower  Contract  Services,  Inc., 
corporations,  hereinafter  sometimes 
referred  to  as  "B  &  J."  "Ryder,"  and 
"Mayflower,"  respectively,  or  as 
"proposed  respondents,"  collectively, 
and  it  now  appearing  that  proposed 
respondents  are  willing  to  enter  into  an 
agreement  containing  an  order  to  cease 
and  desist  fi-om  engaging  in  the  acts  and 
practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
proposed  respondents,  by  their  duly 
authorized  officers,  and  counsel  for  the 
Federal  Trade  Commission  that: 

1.  B  &  J  is  a  corporation  organized, 
existing  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
Missouri,  with  its  offices  and  principal 
place  of  business  located  at  3707 
Beacon,  Kansas  City,  Missouri  64129. 

2.  Ryder  is  a  corporation  organized, 
existing,  and  doing  business  under  and 
by  virtue  of  the  laws  of  the  State  of 
Florida,  with  its  offices  and  principal 


place  of  business  located  at  3600  NW. 
82nd  Avenue,  Miami,  Florida  33166. 

3.  Mayflower  is  a  corporation 
organized,  existing,  and  doing  business 
under  and  by  virtue  of  the  laws  of  the 
State  of  Indiana,  with  its  offices  and 
principal  place  of  business  located  at 
5360  College  Boulevard,  Overland  Park, 
Kansas  66211. 

4.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

5.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement;  and 

(d)  Any  claim  imder  the  Equal  Access 
to  Justice  Act. 

6.  This  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  imtil  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days  and  information  in 
respect  thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  proposed 
respondents,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
prtKeeding. 

7.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  draft  of  complaint  here  attached. 

8.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §2.34  of  the 
Commission's  Rules,  the  Commission 
may.  without  further  notice  to  proposed 
respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 


attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 
make  information  public  with  respect 
thereto,  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  efiect  and  may  be  altered, 
modified,  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  orders.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
tDe  complaint  and  decision  containing 
the  agreed-to  order  to  proposed 
respondents'  addresses  as  stated  in  this 
agreement  shall  constitute  service. 
Proposed  respondents  waive  any  right 
they  may  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  In 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  the  agreement 
may  be  used  to  vary  or  contradict  the 
terms  of  the  order. 

9.  Proposed  respondents  haye  read 
the  proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  file  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Proposed  respondents  further 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

1.      ^1 

For  purposes  of  this  order,  the 
following  definitions  shall  apply: 

(A)  "B  &  J"  means  B  &  J  Sdiool  Bus 
Service,  Inc.,  and  its  successors  and 
assigns,  partnerships,  joint  ventures, 
subsidiaries,  divisions,  groups  and 
affiliates  that  B  &  J  School  Bits  Service, 
Ina  controls,  directly  or  indirectly,  and 
their  respective  directors,  officers, 
employees,  agents  and  representatives, 
that  B  4  J  School  Bus  Service,  Inc. 
controls,  directly  or  indirectly,  and  their 
respective  successors  and  assigns. 

(B)  "Ryder"  means  (1)  Ryder  Student 
Transportation  Services,  Inc.;  (2)  its 
successcH?  and  assigns,  partnerships, 
joint  ventures,  subsidiaries,  divisions, 
groups  and  affiliates  and  related 
companies  engaged  in  school  bus 
transportation  services,  now  or  in  the 
future;  (3)  all  companies  or  entitles 
created  in  the  future  by  any  of  the 
parent  companies  of  Ryder  Student 
Transportation  Services,  Inc.,  which 
companies  or  entities  are  engaged  in 
school  bus  transportation  services;  and 
(4)  the  respective  directors,  officers, 
emplojrees,  agents  and  representatives 


of  any  of  the  entities  described  in 
subparagraphs  (1),  (2)  and  (3)  above. 

(C)  "Mayflower"  means  Mayflower 
Contract  Services,  Inc.,  its  parent, 
Mayflower  Group,  Inc., 'and  their 
predecessors,  including,  but  not  limited 
to,  R.  W.  Harmon  and  Sons,  Inc.,  and 
PACE  School  Bus  Service.  Inc.. 
successors  and  assigns,  partnerships, 
joint  ventures,  subsidiaries,  divisions, 
groups  and  affiliates  involved  in  school 
bus  transportation  services  now  or  in 
the  future,  and  their  respective 
directors,  officers,  employees,  agents 
and  representatives,  successors  and 
assigns. 

(D)  "Respondents"  means  B  &  J,  Ryder 
and  Mayflower. 

(E)  "Kansas  City  Area"  means  Clay, 
Platte  and  Jackson  counties  in  the  State 
of  Missouri. 

n. 

It  is  ordered.  That  respondents  cease 
and  desist  from,  directly,  indirectly,  or 
through  any  corporate  or  other  device, 
in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  entering  Into, 
attempting  to  enter  into,  organizing  or 
attempting  to  organize,  implementing  or 
attempting  to  implement,  continuing  or 
attempting  to  continue,  or  soliciting  any 
combination,  agreement,  or 
understanding,  either  express  or 
implied,  with  any  other  respondent  or 
other  provider  or  potential  provider  of 
school  bus  transportation  services  in  the 
Kansas  City  Area: 

1.  To  submit  jointly  determined  bids 
or  refrain  from  bidding  for  school  bus 
transportation  services  in  the  Kansas 
City  Area; 

2.  With  respect  to  price  or  other  terms 
and  conditions  relating  to  school  bus 
transportation  services  in  the  Kansas 
City  Area;  or 

3.  To  allocate  or  divide  jobs,  markets, 
customers,  contracts,  or  territories  for 
school  bus  transportation  services  in  the 
Kansas  City  Area. 

ra. 

It  is  further  ordered,  That  for  a  period 
of  three  (3)  years  after  the  date  this  order 
becomes  final  respondents  cease  and 
desist  from  directly.  Indirectly,  or 
through  any  corporate  or  other  device, 
in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  communicating 
to: 

1.  Any  other  respondent, 

2.  Any  entity  that  has  at  any  time 
since  1982  provided  school  bus 
transportation  services  in  the  Kansas 
City  Area, 


3.  Any  entity  that  is  providing  sc'iool 
bus  transportation  services  in  the 
Kansas  City  Area, 

4.  Any  entity  that  is  known  or 
reasonably  should  be  known  to  have 
been  requested  to  provide  school  bus 
transportation  services  in  the  Kans»»« 
Qty  Area,  or 

5.  Any  entity  that  has  publicly 
announced  an  intention  to  provide 
school  bus  transportation  services  in  the 
Kansas  Qty  Area, 

any  intentions,  decisions,  or  plans  to 
bid  or  to  refrain  from  bidding  for  school 
bus  transportation  services  for  the 
Kansas  Qty.  Missouri  School  Ehstrict. 

Provided,  however,  that  paragraph  III 
shall  not  apply  to  communications  to 
KCMSD,  potential  purchasers  of 
substantially  all  of  any  respondent's 
stock  or  assets,  suppliers,  vendors, 
lenders,  creditors,  landlords,  tenants  or 
subcontractors  that  are  limited  to  the 
context  of  the  relationship. 

IV. 

/( is  further  ordered.  Tliat  nothing  in 
this  order  shall  prohibit  any  respondent 
from: 

1.  Forming,  facilitating  the  formation 
of,  or  participating  in  any  joint  venture 
that  is  lawful  under  the  antitrust  laws; 
or 

2.  Subcontracting,  preparing  joint 
bids,  allocating  markets,  communicating 
with  respect  to  price  or  other  terms  and 
conditions,  or  otherwise  jointly 
undertaking  with  other  providers  of 
school  bus  transportation  services  to 
provide  such  services  where  requested 
to  do  so  in  writing  by  any  potential 
purchaser  of  those  services. 


It  is  further  ordered.  That  each 
respondent  shall: 

A,  Within  thirty  (30)  days  after  the 
date  on  which  this  order  becomes  final, 
distribute  a  copy  of  the  complaint  and 
order  to  each  of  its  directors,  to  each 
officer  of  any  of  its  related  companies 
engaged  in  school  bus  transportation 
services,  and  to  each  of  its  managers 
respc.Msible  for  supervising  employees 
involved  in  the  provision  of  school  bus 
transportation  services  in  the  Kansas 
Qty  Area; 

B.  For  a  period  of  three  (3)  years  after 
the  date  on  which  this  order  becomes 
final,  furnish  p  copy  of  the  complaint 
and  order  to  each  of  its  new  directors, 
to  each  officer  of  any  of  its  related 
companies  engaged  in  school  bus 
transportation  services,  and  to  each  of 
its  managers  responsible  for  supervising 
employees  involved  in  the  provision  of 
school  bus  transportation  services  in  the 
Kansas  Qty  Area  at  the  time  they  are 
elected,  hired,  or  promoted; 
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C.  Within  sixty  (60)  days  after  the  date 
on  which  this  order  becomes  final,  and 
annually  thereafter  for  a  period  of  three 
(3)  years  on  the  anniversary  date  this 
order  becomes  final,  and  at  any  time  the 
Commission,  by  written  notice,  may 
require,  file  a  verified  written  report 
with  the  Commission  setting  forth  in 
detail  the  manner  and  form  in  which  the 
respondent  has  complied  and  is 
complying  with  this  order; 

D.  For  a  period  of  five  (5)  years  after 
the  date  on  which  this  order  becomes 
final,  notify  the  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  respondent  affecting  the 
provision  of  school  bus  transportation 
services  in  the  Kansas  City  Area,  such 
as  dissolution,  assignment,  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  or  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  that  may  affect  its  compliance 
obligations  arising  out  of  this  order,  so 
far  as  those  obligations  relate  to  the 
provision  of  school  bus  transportation 
services  in  the  Kansas  City  Area; 

E.  For  a  period  of  five  (5)  years  after 
the  date  on  which  this  order  becomes 
final,  notify  the  Commission  within 
thirty  (30)  days  after  the  respondent 
forms  or  participates  in  the  formation  of, 
or  joins  any  joint  venture  for  the 
provision  of  school  bus  transportation 
services  in  the  Kansas  City  Area. 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order,  subject  to  final  approval, 
from  B  &  J  School  Bus  Service,  Inc., 
Ryder  Student  Transportation  Services, 
hic,  and  Mayflower  Contract  Services. 
Inc. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  decide  whether  it 
should  withdraw  from  the  agreement  or 
make  final  the  agreement's  proposed 
order. 

The  Complaint 

The  complaint  prepared  for  issuance 
along  with  the  proposed  order  alleges 
that  the  proposed  respondents  have 
violated  Section  5  of  the  Federal  Trade 
Commission  Act  by  combining  or 
conspiring  with  each  other  to  allocate 
the  market  for  school  bus  transportation 
services  in  the  Kansas  City  Missouri 
School  District  ("KCMSD")  among 
themselves  and  otherwise  to  restrain 
price  competition  among  school  bus 


transportation  companies  servicing  the 
KCMSD. 

All  of  the  proposed  respondents  are, 
or  have  been,  engaged  in  the  business  of 
owning  or  operating  school  bus 
transportation  companies  within  the 
Kansas  City,  Missouri  area.  Except  to 
the  extent  that  competition  has  been 
restrained  as  alleged  in  the  complaint, 
the  respondents  have  been  and  are  now 
in  competition  among  themselves  and 
with  other  providers  of  school  bus 
transportation  services  in  the  KCMSD. 

Scnool  bus  transportation  companies 
supply  transportation  for  students  to 
and  from  school.  Absent  restraints  on 
competition,  school  bus  transportation 
companies  compete  among  themselves 
to  provide  transportation  for  students  in 
various  markets  and  at  prices  school 
district's  prefer. 

The  complaint  alleges  that  in  the 
years  prior  to  the  1984/1985  school 
year,  four  school  bus  transportation 
companies  supplied  most  of  the  school 
bus  transportation  services  to  the 
Kansas  City.  Missouri  School  District 
("KCMSD").  These  four  companies  were 
B  &  ],  two  companies  that  were 
purchased  in  1984  and  1985, 
respectively,  by  a  predecessor  of 
Mayflower— R.  W.  Harmon  &  Sons,  Inc. 
("Harmon")  and  Pace  School  Bus 
Service  ("Pace") — and  a  fourth 
company,  KAL  Leasing,  Inc.  ("KAL"). 
the  assets  of  which  were  purchased  in 
1986  by  a  predecessor  of  Ryder.  These 
four  companies  had  provided  school 
bus  transportation  services  for  many 
years  to  discrete  areas  within  the 
KCMSD  pursuant  to  privately  and 
individually  negotiated  contracts  with 
the  KCMSD. 

The  complaint  alleges  that  for  the 
1984/1985  school  year  the  KCMSD 
decided  to  purchase  school  bus 
transportation  services  pursuant  to  a 
competitive  bidding  process.  The 
KCMSD  expected  that  by  increasing  the 
ability  of  school  bus  transportation 
companies  to  compete  with  one  another 
to  provide  service  to  portions  of  the 
KCMSD  the  school  district  would  be 
able  to  receive  lower  rates.  The  KCMSD 
sent  out  a  request  for  bids  for  a  single 
contract  covering  the  1984/1985, 1985/ 
1986  and  1986/1987  school  years.  The 
request  sought  bids  for  six  separate 
areas  of  the  school  district  and  for  three 
special  services.  Bidders  were  requested 
to  bid  for  any  or  all  of  the  areas  and 
services. 

The  complaint  alleges  that,  in 
response  to  KCMSD's  request  for  bids, 
Harmon  and  Pace  (which  were 
subsequently  acquired  by  a  predecessor 
of  Mayflower),  KAL  (the  assets  of  which 
were  subsequently  acquired  by  a 
predecessor  of  Ryder)  and  B  &  J  agreed 


not  to  compete  with  each  other  wnth 
respect  to  whether,  and  on  what  terms, 
they  would  submit  bids  to  KCMSD  for 
providing  school  bus  transportation 
services.  In  lieu  of  competing  with  one 
another,  the  four  companies  agreed  to 
submit  a  joint  bid  for  all  of  the  KCMSD's 
service  areas  and  special  services,  and 
to  then  allocate  among  themselves  the 
portions  of  the  KCMSD  to  which  each 
company  would  provide  transportation 
services.  The  four  companies  would, 
thereby,  be  able  to  continue  to  serve 
schools  located  in  areas  of  the  KCMSD 
that  they  had  served  in  the  past. 

The  complaint  further  alleges  that  B  k 
J,  Harmon,  Pace  and  KAL  implemented 
their  agreement  by  forming  Kansas  City 
School  Transportation  ("KCST"). 
Althou^  they  called  KCST  a  joint 
venture,  B  &  J,  Harmon,  Pace  and  KAL 
did  not  integrate  their  operations  in  any 
substantial  manner,  and  did  not  make 
any  substantial  contributions  of  capital 
to  KCST.  Any  financial  risk  that  they 
faced  for  losses  that  might  occur  from 
KCST's  operation  was  not  substantial. 
KCST  and  its  members  did  not  provide 
significantly  new  or  more  efficient 
services.  The  principal  function  of 
KCST  was  to  provide  a  vehicle  for 
reaching  collective  decisions  on  market 
areas  to  be  served. 

The  complaint  alleges  that  pursuant 
to  their  agreement,  B  &  J,  Harmon,  Pace 
and  KAL  submitted  a  single,  joint  bid  as 
KCST  to  the  KCMSD  covering  all  of  the 
areas  and  services  for  which  bids  were 
sought.  With  these  four  firms  submitting 
a  joint  bid,  and  with  few  bids  received 
from  outside  firms,  the  KCMSD  had 
little  choice  but  to  accept  the  joint  bid 
from  the  four  companieis.  KCST  was 
awarded  the  contract  for  five  of  the  six 
areas  for  which  KCMSD  had  solicited 
bids. 

The  complaint  also  alleges  that  the 
proposed  Respondents'  conspiracy  to 
eliminate  competition  among  th^  school 
bus  transportation  companies  servicing 
the  KCMSD  has  had  the  purpose  or 
effect  or  the  tendency  to  restrain 
competition  unreasonably  and  to  injure 
consumers  in  the  following  ways, 
among  others: 

A.  By  allocating  the  market  for  school 
bus  transportation  services  in  the 
KCMSD; 

B.  By  restraining  trade  unreasonably 
and  thereby  hindering  price  competition 
among  school  bus  transportation 
companies  servicing  the  KCMSD; 

C.  By  depriving  the  KCMSD  of  the 
benefits  of  competition  among  school 
bus  transportation  companies. 

The  Proposed  Ckjnsent  Order 

The  proposed  order  would  prohibit 
each  proposed  respondent  frtim  entering 
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into,  attempting  to  enter  into, 
organizing,  adhering  to  or  maintaining 
any  agreement,  understanding,  or 
program  with  any  other  respondent  or 
other  provider  or  potential  provider  of 
school  bus  transportation  services  in  the 
Kansas  City  area: 

1.  To  submit  jointly  determined  bids 
or  refrain  from  bidding  for  school  bus 
transportation  services  in  the  Kansas 
City  area; 

2.  With  respect  to  price  or  other  terms 
and  conditions  relating  to  school  bus 
transportation  services  in  the  Kansas 
City  area;  or 

3.  To  allocate  or  divide  jobs,  markets, 
customers,  contracts,  or  territories  for 
school  bus  transportation  services  in  the 
Kansas  City  area. 

The  proposed  order  also  prohibits,  for 
a  period  of  three  (3)  years  after  the  date 
the  order  becomes  final,  the  proposed 
respondents  from  directly,  indirectly,  or 
through  any  corporate  or  other  device, 
in  or  affecting  commerce, 
communicating  to  any  other  respondent, 
any  entity  that  has  at  any  time  since 
1982  provided  school  bus  transportation 
services  in  the  Kansas  City  area,  any 
entity  that  is  providing  school  bus 
transportation  services  in  the  Kansas 
City  area,  any  entity  that  is  known  or 
reasonably  should  be  known  to  have 
been  requested  to  provide  school  bus 
transportation  services  in  the  Kansas 
City  area,  or  any  entity  that  has  publicly 
announced  an  intention  to  provide 
school  bus  transportation  services  in  the 
Kansas  City  area  any  intentions, 
decisions,  or  plans  to  bid  or  to  refrain 
from  bidding  for  school  bus 
transportation  services  for  the  Kansas 
City  Missouri  School  District.  This 
prohibition  would  not  apply  to 
communications  to  KCMSD,  potential 
purchasers  of  substantially  all  of  any 
respondent's  stock  or  assets,  suppliers, 
vendors,  lenders,  creditors,  landlords, 
tenants  or  subcontractors  that  are 
limited  to  the  context  of  the 
relationship. 

The  proposed  order,  however,  should 
not  be  construed  to  prohibit  any  of  the 
proposed  respondents  from: 

1.  Forming,  facilitating  the  formation 
of,  or  participating  in  any  joint  venture 
that  is  lawful  under  the  antitrust  laws; 
or 

2.  Subcontracting,  preparing  joint 
bids,  allocating  markets,  communicating 
with  respect  to  price  or  other  terms  and 
conditions,  or  otherwise  jointly 
undertaking  with  other  providers  of 
school  bus  transportation  services  to 
provide  such  services  where  requested 
to  do  so  in  writing  by  any  potential 
purchaser  of  those  services. 

The  order  also  requires  each 
respondent  to  distribute  a  copy  of  the 


complaint  and  order  to  each 
respondent's  directors,  to  each  officer  of 
its  related  companies  engaged  in  school 
bus  transportation  services,  and  to  each 
of  its  managers  responsible  for 
supervising  employees  involved  in  the 
provision  of  school  bus  transportation 
services  in  the  Kansas  City  area.  The 
obligation  to  provide  copies  of  the 
complaint  and  order  extends  for  three 
(3)  years  for  each  new  director,  each 
new  officer  of  its  related  companies 
engaged  in  school  bus  transportation 
services,  and  each  new  manager 
responsible  for  supervising  employees 
involved  in  the  provision  of  school  bus 
transportation  services  in  the  Kansas 
City  area  at  the  time  tbey  are  elected, 
hired,  or  promoted. 

The  order  also  requires  each 
respondent  to  file  a  compliance  report 
within  sixty  (60)  days  after  the  order 
becomes  final,  and  annually  thereafter 
for  a  period  of  three  (3)  years  and  at  any 
time  the  Commission,  by  written  notice, 
may  require.  Each  respondent  would 
also  be  required  to  notify  the 
Commission  at  least  thirty  (30)  days 
prior  to  any  proposed  change  in  itself 
such  as  dissolution,  assignment  or  sale 
resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  respondent  that  may  affect 
its  compliance  obligations  arising  out  of 
this  order,  so  far  as  those  obligations 
relate  to  the  provision  of  school  bus 
transportation  services  in  the  Kansas 
City  area. 

The  order  also  requires  each 
respondent  for  a  period  of  five  (5)  years 
to  notify  the  commission  within  thirty 
(30)  days  after  the  respondent  forms  or 
participates  in  the  formation  of,  or  joins 
any  joint  venture  for  the  provision  of 
school  bus  transportation  services  in  the 
Kansas  City  area. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  its  terms  in  any  way. 

The  proposed  consent  order  has  been 
entered  into  for  settlement  purposes 
only  and  does  not  constitute  an 
admission  by  the  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  complaint. 
Donald  S.  Qaik, 
Secretary. 

Statement  of  Commiasioner  Maiy  L. 
Azcuenaga 

I  concur  in  the  Commission  decision  to 
issue  a  complaint  against  B  &  )  School  Bus 
Service,  Inc.  ("B  &  J"),  Ryder  Student 
Transportation  Services,  Inc.  ("Ryder"),  and 
Mayflower  Contract  Services,  Inc. 


("Mayflower")  for  allegedly  participating  in  a 
conspiracy  to  allocate  the  market  for  school 
bus  services  provided  to  the  Kansas  City, 
Missouri  School  District.  Like  price  Axing 
conspiracies,  agreements  among  comp>etitora 
to  rig  bids  and  allocate  markets  are  per  se 
unlawful.  Addyston  Pipe  and  Steel  Co.  v. 
United  States.  175  U.S.  211  (1899).  The  per 
se  prohibition  against  market  allocation  and 
bid  rigging  is  not  a  novel  or  exotk:  theory,  but 
has  been  a  central  tenet  of  antitrust  law  for 
nearly  a  century. 

I  dissent  from  the  decision  to  limit  the 
effectiveness  of  the  core  prohibitions  of  the 
accompanying  consent  order  ("Order")  to  a 
small  three-county  area  of  Missouri,  termed 
the  "Kansas  City  Area"  in  the  Order.  Section 
II  of  the  Order  prohibits  the  resfwndenls  from 
conspiring  to  submit  joint  bids,  to  fix  prices. 
or  to  allocate  the  market  for  school  bus 
transportation  services  only  in  the  Kansas 
Qty  Area.  The  Order  does  nothing  to  prohibit 
price  fixing,  bid  rigging,  or  market  allocation 
outside  this  small  geographic  area. 

Ryder  Student  Transportation  Services, 
Inc.  is  an  affiliate  of  Ryder  Systems,  Inc.,  and 
Mayflower  Contract  Services,  Inc.  is  an 
affiliate  of  Mayflower  Group,  Inc.  Complaint, 
11 2.  3.  B  ft  )  is  a  local  concern.  Id.  1 1.  The 
Order's  geographic  limitation  means  that  a 
repeat  conspiracy  violation  by  the  two 
national  companies  outside  the  three 
Missouri  counties  would  not  violate  the 
Order.  In  that  event,  the  Commission  could 
not  seek  civil  penalties,  and  the  only  remedy 
would  be  to  seek  another  prospective  order. 
Indeed,  if  Mayflower  or  Ryder  exits  this  tiny 
geographic  market,  the  Order  will  impose  no 
restriction  on  its  conduct. 

The  conduct  alleged  in  the  complaint  is 
plainly  unlawful.  To  secure  the  benefits  of 
competition,  the  Kansas  City.  Missouri 
School  District  solicited  bids  to  provide 
school  bus  services  in  six  designated  areas 
for  three  school  years,  t>eginning  with  the 
1984/1985  school  year.  Complaint  1  7. 
Instead  of  submitting  competitive  bids,  the 
four  local  companies  that  had  previously 
provided  school  bus  service  signed  an 
agreement,  styled  as  a  joint  venture,  to 
submit  a  joint  bid  for  all  service  areas  and  to 
divide  the  territory  among  themselves. 
Complaint )  8.  The  so-called  joint  venture 
was  named  Kansas  City  School 
Transportation  (KCST)  and  was  awarded  the 
contract  to  provide  school  bus  service  for  five 
of  the  six  designated  areas.  Complaint  |  10. 
As  alleged  in  [>aragraph  nine  of  the 
complaint,  KCST  did  not  involve  any 
substantial  integration  of  operations,  not  any 
substantial  pooling  of  capital,  nor  any 
substantial  sharing  of  financial  risk.  It 
provided  no  new  or  more  efficient  services. 
In  short,  the  joint  venture  can  aptly  be 
characterized  as  a  sham  or  cover  for  an  illegal 
conspiracy. 

Mayflower  and  Ryder  were  not  parties  to 
the  original  agreement,  but  they  acquired 
local  bus  companies  that  were  participants  in 
the  conspiracy.  As  alleged  in  paragraph  nine 
of  the  complaint,  Mayflower  or  an  affiliate 
acquired  one  of  the  local  bus  firms  in  1984, 
the  same  year  that  the  unlawful  agreement 
was  made,  and  acquired  a  second  one  in 
1985.  Ryder  or  an  affiliate  purchased  a 
Kansas  City  bus  company  in  1986.  Although 
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the  complaint  nukes  no  allegation 
concerning  Mayflower's  or  Ryder's 
knowledge  of  or  ratification  of  the  original 
unlawful  agreement,  the  timing  of  the 
acquisitions  shortly  after  the  fbnnatioa  of 
KCST  raises  a  reasonable  ground  for 
suspicion  that  the  acquiring  firms  would 
have  acquainted  themselves  with  the 
activities  of  KCST.  Nonetheless,  I  need  not 
base  my  concerns  about  Ryder's  and 
Mayflower's  participation  in  KCST  on  mere 
suspicion  because  the  complaint  alleges  the 
KCST  continued  to  supply  school  bus 
services  to  the  Kansas  City  Missouri  School 
district  until  it  was  disbanded  in  May  1989, 
well  after  the  acquisitions.  Complaint  111. 
Ryder  and  Mayflower  did  not  disassociate 
themselves  from  the  conspiracy,  but  instead 
continued  to  participate  in  KCST. 

Regardless  of  wh^er  Ryder  and 
Mayflower  expressly  or  Implicitly  ratified  the 
original  three-year  agreement,  extensions  of 
the  same  arrangement  for  the  school  yvan 
1987/1988  and  1988/1989  were  negotiated 
after  Ryder  and  Mayflower  acquired  the  local 
bus  companies,  as  alleged  in  paragraph 
eleven  of  the  complaint  This  allegation  tends 
to  confirm  Ryder's  and  Mayflower's 
involvement  in  the  conspiracy. 

It  is  imusual  for  the  Commission  to 
uncover  a  flagrant  violation  of  the  antitrust 
laws,  and  acceptance  of  a  narrowly 
circumscribed  order  sends  the  wrong  signal 
to  corpcH-ations  that  may  be  inclined  to  ignore 
these  laws.  The  unlawfulness  of  conduct, 
such  as  market  allocation,  bid  rigging  and 
price  fixing,  does  not  depend  on  the  structure 
and  characteristics  of  a  particular  geographic 
market.  Although  orders  in  merger  cases,  tor 
example,  are  drafted  to  provide  relief  in  the 
particular  product  and  geographic  market  in 
which  competition  is  affected,  the  same 
approach  to  drafting  a  remedy  does  not  apply 
in  cases  of  perse  illegality,  because  the 
conduct  is  unlawful  whenever  and  wherever 
it  occurs.  When  the  Conunission  finds  bid 
rigging,  maricet  allocation  or  price  fixing,  it 
should  take  strong  action  to  prohibit  the 
participants  from  repeating  the  violation.  In 
a  case  such  as  this  one,  in  which  there  are 
no  special  circimistances  indicating  that  the 
Kansas  City  Area  is  uniquely  susceptible  to 
market  allocation  or  bid  rigging,  I  see  no 
basis  for  limiting  the  Order  to  this  area.  This 
Order,  limited  to  three  counties  in  Missouri, 
hardly  amounts  to  a  slap  on  the  wrist.  I  hope 
that  it  does  not  signal  a  new  leniency  to  per 
se  violations  of  the  antitrust  laws. 

IFR  Doc.  93-2386  Filed  2-1-93;  8:45  am) 

BIUJNQ  COOE  (7S0-0t-« 


[Dkt.C-34071 

Dentsply  international  Inc.;  Prohibited 
Trade  Practices,  and  Affirmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
action:  Consent  order. 

SUMIMRY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  ac*c  and  practices  and  unfair 
methods  of  competition,  this  consent 


order  requires,  among  other  things,  a 
Pennsylvania-based  manufacturer  of 
professional  dental-caie  products  to 
divest,  within  nine  months  of  the  order, 
all  assets  related  to  the  manufacturing 
and  marketing  of  its  U.S.  Valiant  silver 
alloy  product  line  to  a  Commission- 
approved  purchaser.  If  the  divestiture  is 
not  completed  in  the  designated  time- 
frame, the  respondent  is  required  to 
agree  to  a  Commission-appointed 
trustee  to  divest  its  interest  in  the  assets 
related  to  its  Valiant  Alloy  products.  In 
addition,  the  order  requires  a  Hold 
Sep>aiate  Agreement  during  any  pwiod 
in  which  the  respondent  possesses  an 
ownership  interest  in  the  U.S.  Valiant 
assets,  and,  for  a  10-year  period, 
requires  the  respondent  to  obtain 
Commission  approval  prior  to  acquiring 
any  silver  alloy  manufacturer  or 
distributor. 

DATES:  Complaint  and  Order  issued 
January  6. 1993.* 

FOR  FURTHER  INFORMATION  CONTACT: 
Casey  Triggs,  FTC/S-2308,  Washington. 
DC  20580.  (202)  326-2682. 
SUPPt-EMENTARY  MFORMATKM:  On 
Thursday.  October  22, 1992.  there  was 
publisheid  in  the  Federal  Register,  57  FR 
48228,  a  proposed  consent  agreement 
uith  analysis  In  the  Matter  of  Dentsply 
International  Inc.,  for  the  purpose  of 
soliciting  pubUc  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  divest,  as  set  forth  in  the 
proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6, 38  Stat.  721;  15  U.S.C  46.  Interpret 

or  apply  sec.  5,  38  Stat.  719,  as  amended:  sec. 

7,  38  Stat.  731,  as  amended;  15  U.S.C.  45. 18) 

Donald  S.  Clark, 

Secrefaiy. 

[FR  Doc.  93-2381  Filed  2-1-93;  8:45  am] 

BHJJNQ  CODE  «7S0-01-U 

[DM.  C-3411] 

Site  for  Sore  Eyes,  Inc.;  ProhibMed 
Trade  Practices,  and  Afflrinative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission, 
ACTION:  Consent  order. 


SUMMARY:  In  settlement  of  alleged 
violations  of  fiederal  law  prohibiting 
imfair  act  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  a 
CaUfomia  chain  of  retail  stores  that  sell 
eye-care  products  and  services  to  have 
competent  and  reUable  scientific 
evidence  to  substantiate  any  future 
claim  that  any  lens,  shade,  coating  or 
other  material  sold  in  connection  with 
eyeglasses  protects  eyes  from  radiation 
from  any  source.  In  addition,  the 
respondent  is  required  to  maintain 
materials  relied  upon  to  substantiate 
claims  covered  by  the  order  and  to 
distribute  copies  of  the  order  to 
specified  inchviduals  and  entities. 
DATES:  Complaint  and  Order  issued 
January  15. 1993.* 
FOR  FURTHER  INFOMNATION  CONTACT: 
Linda  Badger  or  Matthew  Gold,  San 
Francisco  Regional  Office,  Federal 
Trade  Commission.  901  Market  Street, 
suite  570,  San  Francisco,  CA.  94103. 
(415)  744-7920. 

SUPPl^MENTARY  INFORMATION:  On 
Wednesday,  November  4, 1992,  there 
was  published  in  the  Federal  Register, 
57  FR  52629,  a  proposed  consent 
agreement  with  analysis  In  the  Matter  of 
Site  for  Sore  Eyes,  Inc.,  for  the  purpose 
of  soliciting  pubhc  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S.C  46.  Interpreto 

or  applies  sea  5,  38  Slat.  719,  as  amended; 

15  U.S.C  45) 

Donald  S.  Clark. 

Secretary. 

IFR  Doc.  93-2383  Filed  2-1-93;  8:45  ami 

BILUNQ  CODE  (7S0-01-H 


[DM.  C-3410] 

Southeast  Colorado  Pharmacal 
Association;  Prohibited  Trade 
Practices,  and  AfflrmaHva  Corrective 
Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 


'  Copies  of  the  Complaint,  the  Decision  and 
Order,  and  CommiMionen  Azcuenaga's  and  Owen's 
statements  are  available  from  the  Commisfioa't 
Public  Refaraoca  Branch.  H-130, 6th  Street  S 
Pennsylvania  Avenue  NW.,  Washingloo.  DC  20580. 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch,  H-130,  Sth  Street  k  Pennsjrivaaid 
Avenne  NW.,  WashingtDn.  DC  205SO. 
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SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  a 
Colorado-based  association  of 
pharmacies,  that  dispense  prescriptions 
which  are  paid  for  by  third-party  payers 
according  to  predetermined  formulas, 
from  entering  into  or  threatening  to 
enter  into  any  agreement  with 
pharmacies  to  withdraw  or  refuse  to 
participate  in  these  kinds  of 
reimbursement  programs  in  the  future. 
DATES:  Complaint  and  Order  issued 
January  15, 1993.* 
FOR  FURTHER  INFORMATION  CONTACT: 
Qaude  Wild,  III  or  Jeff  Dahnke,  Denver 
Regional  Office,  Federal  Trade 
Commission,  1405  Curtis  St.,  suite  2900, 
Denver.  CO.  80202.  (303)  844-2271  or 
844-2254. 

SUPPLEMENTARY  INFORMATION:  On 
Wednesday,  November  4, 1992,  there 
was  publi^ed  in  the  Federal  Register, 
57  FR  52631,  a  proposed  consent 
agreement  with  analysis  In  the  Matter  of 
Southeast  Colorado  Pharmacal 
Association,  for  the  piupose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S.C  46.  Interprets 

or  applies  sec  5,  38  Stat.  719,  as  amended; 

15  U.S.C  45) 

Donald  S.  Qark. 

Secretary. 

[FR  Doc.  93-2382  Filed  2-1-93;  8:45  am) 

BIUMO  CODE  STSO-OI-H 


Disclosure  Requirements  and 
Prohibitions  Concerning  Franchising 
and  Business  Opportunity  Ventures; 
Order  Granting  Exemption 

In  the  matter  of  a  Petition  for  Exemption 
from  the  Trade  Regulation  Rule  Entitled 
"Disclosure  Requirements  and  Prohibitions 
Concerning  Franchising  and  Business 
Opportunity  Ventures"  Filed  by  Porsche  Cars 
of  North  America,  Inc. 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Grant  of  petition  for  exemption. 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch,  H-130, 6th  Street  ft  Pennsylvania 
Avenue  NW.,  Washington,  DC  20580. 


SUMMARY:  On  March  10, 1992,  the 
Commission  published  a  notice  in  the 
Federal  Register  soliciting  comments  on 
a  petition  filed  by  Porsche  Cars  of  North 
America,  Inc.  The  Commission  now 
grants  the  petition  and  determines  that 
the  provisions  of  16  CFR  part  436  shall 
not  apply  to  the  advertising,  offering, 
licensing,  contracting,  sale  or  other 
promotion  of  motor  vehicle  dealerships 
by  Porsche  Cars  of  North  America,  Inc. 
EFFECTIVE  DATE:  February  2, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Grant,  Attorney,  PC-4I-238, 
Federal  Trade  Commission, 
Washington,  DC  20580,  (202)  326-3299. 
SUPPLEMENTARY  INFORMATION: 

On  March  10, 1992,  the  Commission 
published  a  notice  in  the  Federal 
Register  soliciting  comments  on  a 
petition  filed  by  Porsche  Cars  of  North 
America,  Inc.  ("PCNA").  PCNA  imports 
and  markets  Porsche  sports  cars  and 
associated  parts  and  services.  The 
petition  sought  an  exemption,  pursuant 
to  section  18(g)  of  the  Federal  Trade 
Commission  Act,  from  coverage  under 
the  Commission's  Trade  Regulation 
Rule  entitled  "Disclosure  Requirements 
and  Prohibitions  Concerning 
Franchising  and  Business  C^portunity 
Ventures"  ("Franchise  Rule"). 

In  accordance  with  section  18(g),  the 
Commission  conducted  an  exemption 
proceeding  under  section  553  of  the 
Administrative  Procedure  Act,  5  U.S.C 
553,  and  invited  public  comment  during 
a  60-day  period  ending  May  11, 1992. 
After  reviewing  the  petition  and  the 
comments  received,  the  Commission 
has  concluded  that  the  Petitioner's 
request  should  be  granted. 

The  statutory  standard  for  exemption 
requires  the  Commission  to  determine 
whether  application  of  the  Trade 
Regulation  Rule  to  the  person  or  class  of 
persons  seeking  exemption  is 
"necessary  to  prevent  the  unfair  or 
deceptive  act  or  practice  to  which  the 
rule  relates."  If  not,  an  exemption  is 
warranted. 

The  abuses  that  the  disclosure  remedy 
of  the  Franchise  Rule  is  designed  to 
prevent  are  most  likely  to  occur,  as  the 
Statement  of  Basis  and  Purpose  of  the 
Rule  notes,  in  sales  where  \hne  factors 
are  present: 

(1)  A  potential  investor  with  a  relative 
lack  of  business  experience  and 
sophistication; 

(2)  Inadequate  time  for  the  investor  to 
review  and  comprehend  the  unique  and 
often  complex  terms  of  the  franchise 
agreement  before  making  a  major 
financial  commitment;  and 

(3)  A  significant  information 
imbalance  in  which  the  franchisee  is 
unable  to  obtain  essential  and  relevant 


facts  known  to  the  franchisor  about  the 
investment. 

The  pre-sale  disclosures  required  by 
the  Franchise  Rule  are  designed  to 
negate  the  effect  of  any  deceptive  acts  or 
practices  where  these  conditions  are 
present.  The  Rule  provides  investors 
with  the  material  information  they  need 
to  make  an  informed  investment 
decision  in  circumstances  where  they 
might  otherwise  lack  the  resources, 
knowledge,  or  ability  to  obtain  the 
information,  and  thus  to  protect 
themselves  from  deception. 

Where  the  conditions  that  create  a 
potential  for  deception  in  the  sale  of 
franchises  are  not  present,  however,  a 
regulatory  remedy  designed  to  prevent 
deception  is  unnecessary.  Our  review  oi 
the  record  in  this  proceeding  persuades 
us  that  an  exemption  is  warranted  for 
that  reason.  The  Petitioner  has 
convincingly  shown  that  the  conditions 
that  create  a  potential  for  a  pattern  or 
practice  of  abuse  are  absent,  and  that 
there  is  no  likelihood  of  unfair  or 
deceptive  acts  or  practices  in  the 
appointment  of  its  automobile 
dealership  franchises  for  that  reason. 

The  petition  demonstrates  that 
potential  Porsche  dealers  are  and  will 
continue  to  be  a  select  group  of  highly 
sophisticated  and  experienced 
businessmen  and  women;  that  they 
make  very  significant  investments;  and 
that  they  have  more  than  adequate  time 
to  consider  the  dealership  offer  and 
obtain  information  about  it  before 
investing.  We  note  in  particular  that 
Porsche  has  a  relatively  small  number  of 
dealers,  approximately  250;  that 
prospective  Porsche  dealers  are 
generally  established  dealers  for  other 
automobile  manufacturers  or  importers; 
that  investment  costs  for  Porsche 
dealerships  range  from  $1  million  to  $10 
million;  and  that  applicants  participate 
in  an  extensive  application  and 
approval  process,  during  which  time 
information  is  exchanged  between  the 
parties. 

As  a  practical  matter,  investments  of 
this  size  and  scope  typically  involve 
knowledgeable  investors,  the  use  of 
independent  business  and  legal 
advisors,  and  an  extended  period  of 
negotiation  that  generates  the  exchange 
of  information  necessary  to  ensxtfe  that 
investment  decisions  are  the  product  of 
an  informed  assessment  of  the  potential 
risks  and  benefits.  The  Commission  has 
reviewed  the  potential  for  unfair  or 
deceptive  acts  or  practices  in 
connection  with  the  licensing  of  motor 
vehicle  dealership  franchises  on  five 
prior  occasions  since  1980,  and  found 
no  evidence  of  likelihood  of  a 
significant  pattern  or  practice  of  abuse 
by  any  of  the  Petitioners.  If  any  such 
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evidence  exists,  it  has  not  yet  been 
brought  to  the  Conunission's  attention 
in  this  or  any  of  the  prior  proceedings. 
The  public  comment  in  this  matter  does 
not  demonstrate  the  existence  of  any  of 
the  factors  that  would  lead  to  deceptive 
or  imfair  practices  with  respect  to  the 
offering  of  Porsche  dealerships. 

Thus,  both  the  record  in  this 
proceeding  and  all  prior  experience  to 
date  with  other  Franchise  Rule 
exemptions  for  automobile  dealerships 
support  the  conclusion  that  Petitioner's 
licensing  of  new  dealers  accomplishes 
what  the  Rule  was  intended  to  ensure. 
The  conditions  most  likely  to  lead  to 
abuses  are  not  present  in  the  licensing 
of  dealerships,  and  the  process 
generates  sufficient  information  to 
ensure  that  applicants  will  be  able  to 
make  an  informed  investment  decision. 
For  these  reasons,  the  Commission  finds 
that  the  application  of  the  Franchise 
Rule  to  Petitioner's  licensing  of  motor 
vehicle  dealer  franchises  is  not 
necessary  to  prevent  the  imfair  or 
deceptive  acts  or  practices  to  which  the 
Rule  relates. 

Accordingly,  the  Commission  has 
determined  that  the  provisions  of  16 
CFR  part  436  shall  not  apply  to  the 
adverting,  offering,  licensing, 
contracting,  sale  or  other  promotion  of 
motor  vehicle  dealerships  by  Porsche 
Cars  of  North  America.  Inc. 

It  is  so  ordered. 

By  the  Commission. 
Donald  S.  Qark, 
Secretary. 
(PR  Doa  93-2385  Filed  2-1-93;  8:45  am] 

BILUNG  C006  (TS^-OI-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

IFEMA-«77-ORl 

Arizona;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Arizona.  (FEMA-977-DR),  dated 
January  19. 1993.  and  related 
determinations. 

EFFECTIVE  DATE:  January  26, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-3606. 
Sv)?«iMENTARY  INFORMATION:  The  notice 
cf  a  major  disaster  for  the  State  of 


Arizona  dated  January  19, 1993.  is 
hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  January  19, 1993:  The 
counties  of  Cochise  and  Santa  Cruz  for 
Individtial  Assistance  and  Pubhc 
Assistance. 

(Catalog  of  Federal  Domestic  Auistanca  No. 

83.516,  Disaster  Assistance.) 

Richard  W.  Krimm, 

Deputy  Associate  Director,  State  and  Local 

Progmms  and  Support. 

[FR  Doc.  93-2332  Filed  2-1-93;  8:45  am] 

BNJJNa  COM  *71».«>-M 


[FEMA-97»-DRl 

New  Jersey;  Amendment  to  Notice  of 
a  Major  Disaster  Declaration 

agency:  Federal  Emergency 

Management  Agency  (FEMA). 

AcnoH:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  New 
Jersey  (FEMA-973-4)R),  dated 
December  18. 1992,  and  related 
determinations. 

EFFECTIVE  DATE:  January  13, 1993. 
FOR  FURTHER  V^ORMATKM  CONTACT: 
Pauline  C.  Campbell,  Disaster 
Assistance  Prop^ms,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  646-3606. 
SUPPt.EMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  New 
Jersey,  dated  December  18, 1992,  is 
hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  December  18, 1992:  The 
county  of  Salem  for  Individual 
Assistance  and  Public  Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance) 

Richard  W.  Krimm, 

Deputy  Associate  Director,  State  and  Local 

Programs  and  Support.  • 

IFR  Doc.  93-2330  Filed  2-1-93;  8:45  ami 

BIUJNO  CODE  e71»-«3-M 

[FEMA-974-DR] 

New  Yortq  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  New 


York  (FEMA-974-DR).  dated  December 
21, 1992,  and  related  determinations. 
EFFECTIVE  DATE:  January  6, 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Pauline  C.  Campbell.  Disaster 
Assistance  Pro^Bms.  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-3606. 
SUPPLEMENTARY  MF0RMAT10N:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective 
December  14, 1992. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

Richard  W.  Krimm, 

Depu  ty  Associate  Director.  State  and  Local 

Programs  and  Support. 

(FR  Doc.  93-2331  Filed  2-l-«3;  8:45  am) 

BIUJNO  cooEcna-oa-M 


FEDERAL  MARITIME  COMMISSION 

Security  for  the  Protection  of  ttie 
Public  Indemnification  of  Passengers 
for  Nonperformance  of  Transportation; 
Notice  of  Issuance  of  Certificate 
(Performance) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursiiant  to  the  provisions  of  section  3, 
Public  Law  8»-777  (46  U.S.C.  817(e)) 
and  the  Federal  Maritime  Commission's 
implementing  regulations  at  46  CFR  part 
540.  as  amended: 

Maritz  Inc.  and  Maritz  Travel  Company,  1375 
North  Highway  Drive,  Fenton,  St.  Lmiis 
County,  MO  63099 

Vessel:  CROWN  ODYSSEY 
Dated:  January  27, 1993. 

Joseph  C  Polking, 

Secretary. 

(FR  Doa  93-2327  Filed  2-1-93;  8:45  am) 

BitxiNa  CODE  (rao-oi-M 


FEDERAL  RESERVE  SYSTEM 

Bank  South  Corporation;  Application 
to  Engage  De  Novo  in  Underwriting 
and  Dealing  in  Certain  Bank-Ineligible 
Securities  on  a  Limited  Basis,  and 
Other  Securities-Related  Activities 

Bank  South  Corporation,  Atlanta, 
Georgia  (Applicant),  has  applied 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C.  § 
1843(c)(8)  (BHC  Act)  and  §  225.23(a)(3) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(3)),  to  acquire  Bank  South 
Securities.  Inc.  (Company),  through  a 
corporate  reorganization  and  engage  de 
novo  in  various  securities  and  securities 


Federal  Regiater  /  Vol.  58.  No.  20  /  Tuesday,  February  2,  19»3  /  Notices 


6799 


related  activities  described  below.  These 
activities  will  be  conducted  on  a 
nationwide  basis. 

Applicant  proposes  to  engage  de  novo 
in  the  following  activities  previotisly 
authorized  by  the  Board: 

(1)  Providing  discount  securities 
brokerage  services  and  activities  related 
or  incidental  thereto  pursxiant  to  $ 
225.25(b)(15)  of  RegulaUon  Y; 

(2)  Providing  financial  advisory 
services  to  states,  their  political 
subdivisions,  authorities  and  agencies 
pursuant  to  §  225.25CbK4Kv)  of 
Regulation  Y;  and 

(3)  Underwriting  and  dealing  in 
government  obligations  and  money 
market  instruments  pursuant  to  § 
225.2S(b)(16)  of  Regulation  Y. 

Applicant  also  proposes  to  engage  de 
novo  in  activities  which  previously  have 
been  determined  by  the  Board  by  Order 
to  be  closely  related  to  banking. 
Applicant  proposes  to  imderwrite  and 
deal  in  revenue  obligations  of  states  and 
their  political  subdivisions,  authorities 
and  agencies  ("municipal  revenue 
bonds")  that  are  rated  as  investment 
quality  by  a  nationally  recognized  rating 
agency.  Applicant  also  proposes  to  act 
as  a  riskless  principal  in  the  purchase 
and  sale  of  revenue  obligations  of  states 
and  their  political  subdivisions, 
authorities  and  agencies  on  the  order  of 
investors.  Finally,  Applicant  proposes 
to  engage,  as  agent,  in  the  private 
placement  of  general  and  revenue 
obligations  of  states,  their  political 
subdivisions,  authorities  and  agencies. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  "which  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
proper  incident  thereto."  This  statutory 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
a  bank  holding  company.  First,  the 
Board  must  determine  that  the  activity 
is,  as  a  general  matter,  "closely  related 
to  banking."  Second,  the  Board  must 
find  in  a  particular  case  that  the 
performance  of  the  activity  by  the 
applicant  bank  holding  company  may 
be  reasonably  be  expected  to  produce 
public  benefits  that  outweigh  possible 
adverse  effects. 

Applicant  believes  that  these 
proposed  activities  are  "so  closely 
related  to  banking  or  managing  or 
controlling  banks  as  to  be  proper 
incident  thereto,"  The  Board  has 
previously  authorized  private  placement 
and  riskless  principal  activities,  subject 
to  certain  prudential  limitations  which 


address  the  potential  for  conflicts  of 
interest,  unsound  banking  practices,  and 
other  adverse  effects.  See,  e.g.,  J.P. 
Morgan  &  Company  Inc.,  76  Federal 
Reserve  Bulletin  26  (1990);  Bankers 
Trust  New  York  Corporation,  75  Federal 
Reserve  Bulletin  829  (1989).  The  Board 
has  also  previously  authorized  bank 
holding  companies  to  underwrite  and 
deal  in  municipal  revenue  bonds 
provided  that  the  underwriting 
subsidiary  derives  no  more  than  10 
percent  of  its  total  gross  revenue  from 
underwriting  and  dealing  in  the 
approved  sectirities  over  any  two-year 
period.  See  Citicoq),  73  Federal  Reserve 
Bulletin  473  (1987)  affd  sub  nam. 
Securities  Industry  Association  v.  Board 
of  Governors  of  the  Federal  Reserve 
System,  839  F.2d  47  (2d  Cir.  1988),  cerf. 
denied.  108  S.Ct  2830  (1988).  modified 
by  Order  Approving  Modifications  to 
Section  20  Orders,  75  Federal  Reserve 
Bulletin  751  (1989). 

In  conducting  these  activities. 
Applicant  will  comply  with  the 
commitments  and  prudential  limitations 
estabUshed  by  the  Board  in  previous 
Orders.  Accordingly,  Applicant 
contends  that  the  proposed  activities  are 
functionally  similar  to  those  currently 
being  conducted  by  banks  and  bank 
holding  companies  and  are  therefore 
closely  related  to  banking. 

Applicant  takes  the  position  that  the 
proposed  activities  will  benefit  the 
public.  Applicant  states  that  the 
expected  benefits  to  the  public  include 
increased  efficiency  and  greater 
customer  convenience  resulting  fit)m  an 
internal  reorganization  of  Applicant's 
existing  services,  as  well  as  increased 
competition  because  of  a  stronger  and 
more  unified  system  for  marketing  and 
delivering  services. 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington. 
D.C.  20551.  not  later  than  February  19. 
1993.  Any  request  for  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  Atlanta. 


Board  of  Govemon  of  th«  Pedenl  Ressnrs 
System,  lanuary  27, 1993. 

AssociatB  Secretary  of  the  Board. 

IFR  Doc.  93-2352  Filed  2-1-93;  8;45  am] 

MLUNO  COOK  M1«-0t-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Rmoutcm  and  SarvlcM 
Admlnietratlon 

Health  Eduction  A— Itanca  Loan 
Program;  Maximum  kiterast  Rataa  tor 
Quarter  Endktg  March  31, 1983 

Section  701  of  the  Public  Health 
Service  Act  (42  U.S.C.  292)  authorizes 
the  Secretary  of  Health  and  Human 
Services  to  establish  a  Federal  program 
of  student  loan  insurance  for  graduate 
students  in  health  professions  schools. 

Section  60.13(a)(4)  of  the  program's 
implementing  regulations  (42  CFR  part 
60,  previously  45  CFR  part  126) 
provides  that  the  Secretary  will 
announce  the  interest  rate  in  effect  on 
a  quarterly  basis. 

The  Secretary  announces  that  for  the 
period  ending  March  31, 1993.  three 
interest  rates  are  in  effect  for  loans 
executed  through  the  Health  Education 
Assistance  Loan  (HEAL)  program. 

1.  For  loans  made  before  January  27, 
1981,  the  variable  interest  rate  is  6V4 
percent.  Using  the  regulatory  formula 
(45  CFR  126.13(a)).  in  effect  prior  to 
January  27, 1981,  the  Secretfuy  would 
normally  compute  the  variable  rate  for 
this  quarter  by  finding  the  sum  of  the 
fixed  annual  rate  (7  percent)  and  a 
variable  component  calculated  by 
subtracting  3.50  percent  from  the 
average  bond  equivalent  rate  of  the  91- 
day  U.S.  Treasury  bills  for  the  preceding 
calendar  quarter  (3.17  percent),  and 
rounding  the  result  (6.67  percent) 
upward  to  the  nearest  Vb  percent  (6V4 
percent). 

However,  the  regulatory  formula  also 
provides  that  the  annual  rate  of  the 
variable  interest  rate  for  a  3-month 
period  shall  be  reduced  to  the  highest 
one-eighth  of  1  percent  which  would 
result  in  an  average  annual  rate  not  in 
excess  of  12  percent  for  the  12-month 
period  concluded  by  those  3  months. 
Because  the  average  rate  of  the  4 
quarters  ending  March  31.  1993,  is  not 
in  excess  of  12  percent,  there  is  no 
necessity  for  reducing  the  interest  rate. 
For  the  previous  3  quarters  the  variable 
interest  at  the  annual  rate  was  as 
follows:  7%  percent  for  the  quarter 
ending  Jime  30, 1992;  7%  percent  for 
the  quarter  ending  September  30, 1992; 
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and  6V4  percent  for  the  quarter  ending 
December  31. 1992. 

2.  For  variable  rate  loans  executed 
during  the  period  of  January  27, 1981 
through  October  21. 1985.  the  interest 
rate  is  ev*  percent.  Using  the  regulatory 
formula  (42  CFR  60.13(a))  in  effect  for 
that  time  period,  the  Secretary  computes 
the  maximum  interest  rate  at  the 
beginning  of  each  calendar  quarter  by 
determining  the  average  bond 
equivalent  rate  for  the  91-day  U.S. 
Treasury  bills  during  the  preceding 
quarter  (3.17  percent);  adding  3.50 
percent  (6.67  percent)  and  rounding  that 
figure  to  the  next  higher  one-eight  of 
one  percent  (6V4  percent). 

3.  For  fixed  rate  loans  executed 
during  the  period  of  January  1. 1993 
through  March  31, 1993,  and  for 
variable  rate  loans  executed  on  or  after 
October  22, 1985,  the  interest  rate  is  6V4 
percent.  The  Health  Professions 
Training  Assistance  Act  of  1985  (Public 
Law  99-129),  enacted  October  22, 1985, 
amended  the  formula  for  calculating  the 
interest  rate  by  changing  3.5  percent  to 
3  percent.  Using  the  regulatory  formula 
(42  CFR  60.13(a)).  the  Secretary 
computes  the  maximum  interest  rate  at 
the  beginning  of  each  calendar  quarter 
by  determining  the  average  bond 
equivalent  rate  for  the  91-day  U.S. 
Treasury  bills  diuing  the  preceding 
quarter  (3.17  percent):  adding  3.0 
percent  (6.17  percent)  and  rounding  that 
figure  to  the  next  higher  one-eighth  of 
one  percent  (6V4  percent). 

(Catalog  of  Federal  Domestic  Assistance  No. 
13.108,  Health  Education  Assistance  Loans) 

Dated:  January  25, 1993. 
Robert  G.  Harmon. 
Administrator. 
[FR  Doc  93-2347  Filed  2-1-93;  8:45  am) 

BIUMC  CODE  4iaO-1S-«l 


National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Meeting  of  National  Arthritis  and 
Musculoskeletal  and  Skin  Diseases 
Advisory  Council 

Pursuant  to  Pubhc  Law  92-463, 
notice  is  hereby  given  of  a  meetingof 
the  National  Arthritis  and 
Musculoskeletal  and  Skin  Diseases 
Advisory  Council  to  provide  advice  to 
the  National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases  on 
February  11  and  12, 1993,  Conference 
Room  6,  Building  31,  National  Institutes 
of  Health,  Bethesda,  Maryland. 

The  meeting  will  be  open  to  the 
public  February  11  from  8:30  a.m.  to  9 
a.m.  to  discuss  administrative  details 
relating  to  Council  business  and  special 


reports.  Attendance  by  the  public  will 
be  limited  to  space  available. 

The  meeting  of  the  Advisory  Council 
will  be  closed  to  the  public  on  February 
11  from  9  a.m.  to  recess  and  again  on 
February  12  from  8:30  a.m.  to 
adjoiunment  in  accordance  with 
provisions  set  forth  in  sees.  552b(c}(4) 
and  552b(c)(6),  title  5,  U.S.C.  and  sec. 
10(d)  of  Pub.  L.  92-463,  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  deUberations 
could  reveal  confidential  trade  secrets 
or  commercial  property,  such  as 
patentable  materials,  and  personal 
information  concerning  individuals 
associated  with  the  appHcations, 
disclosure  of  which  would  constitute  a 
clearly  imwarranted  invasion  of 
personal  privacy.  Further  information 
concerning  the  Coimdl  meeting  and 
individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Michael  Lockshin,  Executive 
Secretary,  National  Arthritis  and 
Musculoskeletal  and  Skin  Diseases 
Advisory  Council,  NIAMS,  Building  31. 
room  4C32,  Bethesda,  Maryland  20892. 
(301) 496-0802. 

A  summary  of  the  meeting  and  roster 
of  the  members  may  be  obtained  from 
the  Committee  Management  Office. 
NIAMS,  Building  31,  room  4C32, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  (301)  496-0803. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.8^6,  Arthritis,  Bone  and  Skin 
Diseases,  National  Institutes  of  Health) 

Dated:  January  26, 1993. 
Susan  K.  Feldman, 
NIH  Committee  Management  Officer. 
(FR  Doc  93-2403  Filed  2-1-93;  8:45  am] 

BtUMG  CODE  4140-01-M 


National  InstRute  of  Child  Health  and 
Hunuin  Development;  Notice  of 
Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  meetings  of  the 
review  committees  of  the  National 
Institute  of  Child  Health  and  Human 
Development  for  March  1993. 

These  meetings  will  be  open  to  the 
public  to  discuss  items  relative  to 
committee  activities  including 
announcements  by  the  Director,  NICHD, 
and  scientific  review  administrators,  for 
approximately  one  hour  at  the 
beginning  of  die  first  session  of  the  first 
day  of  the  meeting  unless  otherwise 
listed.  Attendance  by  the  public  will  be 
limited  to  space  available. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 


552b(c)(4)  and  552b(c)(6),  UUe  5,  U.S.C 
and  section  10(d)  of  Public  Law  92-463, 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Mary  Plununer,  Committee 
Management  Officer,  NICHD,  6100 
Executive  Boulevard,  room  5E03. 
National  Institutes  of  Health,  Bethesda, 
Maryland,  Area  Code  301,  496-1485, 
vtrill  provide  a  summary  of  the  meetings 
and  rosters  of  committee  members.  If 
you  plan  to  attend  the  open  session  of 
the  meeting  and  need  special  disability- 
related  assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  please  contact  Ms. 
Plummer. 

Other  information  pertaining  to  the 
meetings  may  be  obtained  from  the 
Scientific  Review  Administrator 
indicated. 
Name  of  Committee:  Maternal  and  Child 

Health  Research  Committee. 
Scientific  Review  Administrator:  Dr. 

Gopal  Bhatnagar,  6100  Executive 

Boulevard — ^rm.  5E03,  Telephone: 

301-496-1696. 
Date  of  Meeting:  March  2-3. 1993. 
Place  of  Meeting:  Holiday  Inn  Bethesda. 

8120  Wisconsin  Avenue,  Bethesda. 

Maryland,  Delaware  Room. 
Open:  March  2, 1993,  8  a.m.-9:30  a.m. 
Closed:  March  3, 1993,  8  a.m.- 

adjoumment. 
Name  of  Committee:  Population 

Research  Committee. 
Scientific  Review  Administrator:  Dr. 

A.T.  Gregoire,  6100  Executive 

Boulevani-Hin.  5E03,  Telephone: 

301-496-1485. 
Date  of  Meeting:  March  4-5, 1993. 
Place  of  Meeting:  Savoy  Suites 

Georgetown,  2505  Wisconsin  Avenue. 

N.W.,  Washington,  DC  20007. 

Ballroom  A. 
Open:  March  4, 1993,  8  a.m.-9:30  a.m. 
Closed:  March  5, 1993,  8  a.m.- 

adjoumment. 
Name  of  Committee:  Mental  Retardation 

Research  Committee. 
Scientific  Review  Administrator:  Dr. 

Norman  Chang,  6100  Executive 

Boulevard — rm.  5E03,  Telephone: 

301-496-1485. 
Dote  o/Meet/ng:  March  8-10, 1993. 
Place  of  Meeting:  Hyatt  Regency  Hotel, 

One  Bethesda  Metro  Center,  Bethesda, 

Maryland,  Severn  Susquehenna 

Room. 
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Open:  March  8, 1993,  7  p.m.-10  p.m. 
Uosed:  Mardi  9, 1993,  9:30  a.m.-5  p.m., 
March  10, 1993,  8  a.in.-edjourmneDt. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.864,  Population  Research 
and  No.  93.865.  Research  for  Mothers  and 
Children,  National  Institute*  of  Health) 

Dated:  January  26, 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(PR  Doc.  93-2391  Filed  2-l-«3;  8:45  am) 
BlUJNa  COOC  4t4«-01-M 


National  Canter  for  Reaearch 
Resourcea;  Meeting  of  ttte  Reaearch 
Centera  In  Minority  Inatitutlona  Review 
Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Research  Centers  in  Minority 
Institutions  Review  Committee, 
National  Center  for  Research  Resources, 
National  Institutes  of  Health. 

This  meeting  will  be  open  to  the 
public  as  listed  below  for  a  brief  staff 
presentation  on  the  current  status  of  the 
Research  Centers  in  Minority 
Institutions  Program  and  the  selection  of 
future  meeting  dates.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4}  and  552b(c)(6), 
title  5,  U.S.C.  and  sec.  10(d)  of  Public 
Law  92-463,  the  meeting  will  be  closed 
to  the  public  as  listed  below  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications  submitted 
to  the  Research  Centers  in  Minority 
Institutions  Program.  These  applications 
and  the  discussion  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Maureen  Mylander,  mformation 
Officer,  National  Center  for  Research 
Resources,  National  Institutes  of  Health, 
Westwood  Building,  room  10A15, 
Bethesda,  Maryland  20892,  (301)  496- 
5545,  will  provide  a  summary  of  the 
meeting  and  a  roster  of  the  Committee 
members  upon  request.  Other 
information  pertaining  to  the  meeting 
can  be  obtained  from  the  Scientific 
Review  Administrator.  Individuals  who 
need  sign  language  interpretation  or 
other  assistance  should  contact  the 
Committee  Management  Office,  (301) 
496-9567,  in  advance  of  the  meeting. 
Name  of  Committee:  Research  Centers 

in  Ibfinority  Institutions  Review 

Committee 
Scientific  Review  Administrator:  Dr. 

John  lymangrover.  Research  Centers 


in  Minority  Institutions  Review 
Committee,  Office  of  Review.  National 
Center  for  Research  Resotirces, 
National  Institutes  of  Health,  5333 
Wesibard  Avenue,  room  10A16. 
Bethesda,  Maryland  20892, 
Telephone:  301/496-4390. 

Date  of  Meeting:  March  9, 1993. 

Place  of  Meeting:  National  Institutes  of 
Health.  9000  Rockville  Pike.  Building 
31.  Conference  Room  8,  Bethesda.  W) 
20892. 

Open:  March  9.  8:30  a.m.-ll  a.m. 

Agenda:  Report  and  review  of 
administrative  details. 

Closed:  March  9, 11  a.m.-Ad)oununent. 

Closure  Reason:  To  review  grant 
applications. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.389.  Research  Centers  in 
Minority  Institutions,  National  Institutes  of 
Health) 

Dated;  January  26. 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc  93-2390  Piled  2-1-93;  8:45  am) 
BtUMG  CODE  41M-M-H 


National  Heart,  Lung,  and  Blood 
Inatitute;  Meeting  of  Pulmonary 
Diseaaea  Adviaory  Committee 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  Pulmonary  EKseases  Advisory 
Committee,  National  Heart,  Lung,  and 
Blood  Institute,  February  25-26, 1993, 
at  the  National  Institutes  of  Health, 
Building  31,  C  Wing,  Confarence  Room 
9,  9000  Rockville  Pilce,  Bethesda, 
Maryland  20892. 

The  entire  meeting  will  be  open  to  the 
public  from  8:30  a.m.  to  5  p.m.  on 
Thursday,  February  25  and  on  Friday, 
February  26  from  8:30  a.m.  to 
adjournment.  The  Committee  will 
discuss  scientific  program  needs  and 
develop  recommendations  for  future 
research  directions.  Attendance  by  the 
public  will  be  limited  to  space  available. 

Ms.  Terry  Long,  Chief, 
Communications  and  Public 
Information  Branch,  National  Heart, 
Lung,  and  Blood  Institute,  Building  31, 
room  4A-21,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892, 
(301)  496-4236,  will  provide  a  summary 
of  the  meeting  and  a  roster  of  the 
Committee  members. 

Dr.  Suzanne  S.  Hurd,  Executive 
-Secretary  of  the  Committee,  Westwood 
Building,  room  6A16.  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892.  (301)  496-7208,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.838,  Lung  Diseases  Research, 
National  Institutes  of  Health) 


Dated:  January  26. 1993. 
Satan  K.  Fddmaa, 

Committee  Management  Officer,  NIH. 
(FR  Coc.  93-2387  Filed  2-1-43;  8:45  am] 
HLUNQ  COM  414»-0Mi 


National  Heart,  Lung,  and  Blood 
Inatitute;  Meeting  of  the  Ctlnlcai 
Applicetlona  and  Prevention  Advleory 
Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Clinical  Applications  and 
Prevention  Advisory  Committee, 
National  Heart.  Lung,  and  Blood 
Institute,  National  Institutes  of  Health, 
on  February  24-25, 1993.  The  meeting 
will  be  held  in  the  Federal  Building, 
Conference  Room  B119,  7550  Wisconsin 
Avenue,  Bethesda,  Maryland  20892. 

The  entire  meeting  will  be  open  to  the 
public  from  9  a.m.  to  recess  on  February 
24  and  8:30  a.m.  to  adjournment  on 
February  25  to  discuss  new  initiatives, 
program  policies,  and  issues. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Terry  Long.  Chief,  Communications 
and  Public  Information  Branch, 
National  Heart,  Lung,  and  Blood 
Institute,  Building  31,  Room  4A21, 
National  Institutes  of  Health.  Bethesda. 
Maryland  20892,  (301)  496-4236.  will 
provide  a  summary  of  the  meeting  and 
a  roster  of  committee  members  upon 
request. 

Dr.  Lawrence  Friedman,  Director. 
Division  of  Epidemiology  and  Clinical 
Applications.  Federal  Building,  Room 
212,  Bethesda,  Maryland  20892,  (301) 
496-2533,  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.837.  Heart  and  Vascular 
Diseases  Research,  National  Institutes  of 
Health) 

Dated:  January  26, 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  93-2388  Filed  2-1-93;  8:45  am) 

BIUJNO  COOe  4140-01-11 


Natioruil  Center  for  Research 
Reaources;  Meeting  of  the  Blomedicai 
Research  Support  Adviaory  Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Biomedical  Research  Support 
Advisory  Committee,  National  Center 
for  Research  Resources  (NCRR), 
National  Institutes  of  Health,  February 
25, 1993.  Building  3lC,  Conference 
Room  2C15.  9000  Rockville  Pike, 
Bethesda,  Maryland  20892. 
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This  meeting  will  be  open  to  the 
public  on  February  25,  firom  9  a.m.  to 
adjournment  to  discuss  program 
policies,  the  Minority  High  School 
Student  Research  Apprentice  Program, 
other  education-related  activities,  and 
the  Biomedical  Research  Support 
Shared  Instrumentation  Grant  Program. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Ms.  Maureen  Mylander,  Information 
Officer,  NC31R,  Westwood  Building, 
room  10A15,  National  Institutes  of 
Health,  5333  Westbard  Avenue, 
Bethesda.  Maryland  20892.  (301)  496- 
5545,  will  provide  a  summary  of  the 
meeting  and  a  roster  of  the  Committee 
members  upon  request. 

Dr.  Abraham  Levy,  Executive 
Secretary,  Biomedical  Research  Support 
Advisory  Committee,  (301)  496-6743, 
will  furnish  substantive  program 
information  upon  request,  and  mtIII 
Deceive  any  comments  pertaining  to  this 
announcement. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.337,  Biomedical  Research 
Support,  National  Institutes  of  Health) 

Dated:  January  26, 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
[PR  Doc.  93-2389  Filed  2-1-93;  8:45  am) 

MLUNG  CODE  4140-»t-4l 


h4ationai  Heart,  Lung,  and  Blood 
Institute;  Meeting  of  Blood  Diseases 
and  Resources  Advisoiy  Committee 

Pursuant  to  PubUc  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Blood  Diseases  and  Resources 
Advisory  Committee,  National  Heart, 
Lung,  and  Blood  Institute,  April  19-20, 
1993,  in  Conference  Room  Bl-19, 
Federal  Building,  7550  Wisconsin 
Avenue,  Bethesda,  Maryland  20892. 

The  entire  meeting  will  be  open  to  the 
public  on  April  19,  from  9  a.m.  to  5  p.m. 
and  ht)m  9  a.m.  to  adjournment  on 
April  20,  to  discuss  the  status  of  the 
Blood  Diseases  and  Resources  program 
needs  and  opportunities.  Attendance  by 
the  pubhc  will  be  limited  to  space 
available. 

Ms.  Terry  Long,  Chief. 
Communications  and  Public 
Information  Branch,  National  Heart, 
Limg,  and  Blood  Institute,  Building  31, 
room  4A21,  National  Institutes  of 
Health,  Bethesda,  Maryland  20892. 
(301)  496-4236,  will  provide  a  summary 
of  the  meeting  and  a  roster  of  the 
Committee  members. 

Dr.  Fann  Harding,  Assistant  to  the 
Director,  Division  of  Blood  Diseases  and 
Resources,  National  Heart,  Lung,  and 
Blood  Institute,  Federal  Building,  room 
5A08,  National  Institutes  of  Health, 


Bethesda,  Maryland  20892,  (301)  496- 
1817,  will  furnish  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  January  26. 1993. 
Susan  K.  Faldman, 
Committee  Management  Officer,  NIH. 
[FR  Doc  93-2399  Filed  2-1-93;  8:45  am) 
BIUJNQ  COM  414e-01-M 


National  Heart,  Lung  and  Blood 
Institute;  Meeting  of  th« 
Arteriosclerosis,  Hypertension  and 
Lipid  MetatMlism  Advisory  Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Arteriosclerosis,  Hypertension  and 
Lipid  Metabolism  Advisory  Committee, 
National  Heart,  Lung,  and  Blood 
Institute,  March  4-5, 1993,  Federal 
Building,  room  B119,  7550  Wisconsin 
Avenue,  Bethesda,  Maryland. 

The  entire  meeting  will  be  open  to  the 
public  from  approximately  8:30  a.m.  to 
recess  on  March  4,  and  8:30  a.m.  to 
adjournment  on  March  5,  to  evaluate 
program  support  in  arteriosclerosis, 
hypertension  and  lipid  metabolism. 
Attendance  by  the  public  will  be  limited 
on  a  space  available  basis. 

Ms.  Terry  Long,  Chief. 
Communications  and  Public 
Information  Branch.  National  Heart. 
Lung,  and  Blood  Institute,  Building  31, 
room  4A21,  National  Institutes  of 
Health,  Bethesda.  Maryland  20892. 
(301)  496-4237,  will  provide  a  summary 
of  the  meeting  and  a  roster  of  the 
committee  members. 

Dr.  Basil  M.  Rifkind,  Deputy 
Associate  Director,  Arteriosclerosis. 
Hypertension  and  Lipid  Metabolism 
Program,  NHLBI,  room  4A14,  Federal 
Building,  National  Institutes  of  Health, 
Bethesda,  MD  20892,  (301)  496-1681, 
will  furnish  substantive  program  , 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.837,  Heart  and  Vascular 
Diseases  Research,  National  Institutes  of 
Health) 

Susan  K.  Feldman, 

Committee  Management  Officer,  NIH. 
(FR  Doc  93-2400  Filed  2-1-93;  8:45  am) 

BtUINO  CODE  4140-01-M 


National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting  of 
Research  Training  Review  Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Research  Training  Review 


Committee,  National  Heart,  Lung,  and 
Blood  Institute,  Nauonal  Institutes  of 
Health,  on  February  21-23, 1993.  at  the 
Hyatt  Regency  Bethesda.  One  Bethesda 
Metro  Center.  Bethesda,  Maryland 
20814. 

This  meeting  will  be  open  to  the 
public  on  February  21,  bom  7:30  p.m. 
to  approximately  8:30  p.m..  to  discuss 
administrative  details  and  to  hear 
reports  concerning  the  current  status  of 
the  National  Heart.  Lung,  and  Blood 
Institute.  Attendance  by  the  public  is 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(4)  and 
552b(c)(6).  title  5,  U.S.C.  and  section 
10(d)  of  Public  Law  92-463,  the  meeting 
will  be  closed  to  the  public  on  February 
21,  from  8:30  p.m.  to  adjournment  on 
February  23,  for  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Terry  Long,  Chief,  Communications 
and  Public  Information  Branch, 
National  Heart.  Lung,  and  Blood 
Institute,  Building  31,  room  4A21, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892,  (301)  496-4236,  will 
provide  a  summary  of  the  meeting  and 
a  roster  of  the  Committee  members. 

Dr.  Kathryn  Ballard,  Scientific  Review 
Administrator.  NHLBI.  Westwood 
Building,  room  550,  Bethesda,  Maryland 
20892,  (301)  496-7361,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  January  26, 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc  93-2392  Filed  2-1-93;  8:45  am] 

BiUJNG  COOe  4140-01-M 


National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Meeting 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  following  Heart.  Lung,  and  Blood 
Special  Emphasis  Panel. 

The  meeting  vdll  be  closed  in 
accordance  with  the  provisions  set  forth 
in  section  552b(c)(4)  and  552b(c)(6),  title 
5,  U.S.C.  and  section  10(d)  of  Public 
Law  92-463.  for  the  review,  discussion 
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and  evaluation  of  individual  grant 
applications,  contract  proposals,  and/or 
cooperative  agreements,  liiese 
applications  and/or  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  imwarranted  invasion  of 
personal  privacy. 
Name  of  Panel:  NHLBI  SEP  on 

Demonstration  and  Education 

Research  Grant  Applications  (Rl8s) 

and  Small  Grant  Program 

Applications  (R03s). 
Dates  of  Meeting:  February  18-19, 1993. 
Time  of  Meeting:  7:  p.m. 
Place  of  Meeting:  Seattle  Hilton  Hotel, 

Seattle,  Washington. 
Agenda:  To  review  and  evaluate  grant 

applications. 
Contact  Person:  Dr.  David  Monsees, 

5333  Westbard  Avenue  room  550, 

Bethesda,  MD  20892,  (301)  496-7361. 

(Catalog  of  Federal  Domestic  Assistance 
ProgFara  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  January  26, 1993. 
Susan  K.  Feldman, 

Committee  Management  Officer,  HIH 
(PR  Doc.  93-2393  Filed  2-1-93;  8:45  am] 
BILUNQ  COOe  4140-01-M 


National  Heart,  Lung,  and  Blood 
Institute;  Meetings 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meetings  of  the 
following  Heart,  Lung,  and  Blood 
Special  Emphasis  Panels. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552b(c)(4)  and  552b(c)(6),  Title  5, 
U.S.C.  and  sec.  10(d)  of  Pub.  L.  92^63, 
for  the  review,  discussion  and 
evaluation  of  individual  grant 
applications,  contract  proposals,  and/or 
cooperative  agreements.  These 
applications  and/or  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications  and/or  proposals,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Name  of  Panel:  NHLBI  SEP  on  Clinical 
Investigator  Development  Awards  (K08's) 
and  1 1nstitutional  National  Research  Service 
Award  (T32). 


Dates  of  Meeting:  February  7-8, 1993 

Time  of  Meeting:  7  p.m. 

Place  of  Meeting:  Hyatt  Regency  Bethesda, 
Bethesda,  Maryland. 

Agenda:  To  review  grant  applications. 

Contact  Person:  Dr.  Lynn  M.  Amende, 
(301)  496-8818. 

Name  of  Panel:  NHLBI  SEP  on 
Demonstration  and  Education  Research  Grant 
ApplicatioBS  and  Small  Grant  Applications 
Meeting. 

Dates  of  Meeting:  February  9-10, 1993. 

Time  of  Meeting:  9  a.m. 

Place  of  Meeting:  Stouffer  Concourse  Hotel, 
Arlington,  Virginia. 

Agenda:  To  review  grant  applications. 

Contact  Person:  Dr.  Louise  Corman,  (301) 
496-7363. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837,  Heart  and  Vascular 
Diseases  Research;  93.838,  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health.) 

Dated:  January  26, 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  93-2402  Filed  2-1-93;  8:45  am] 
BILLING  COOE  4140-01-M 


National  Heart,  Lung,  and  Blood 
Institute;  Meeting  of  the  Sickle  Cell 
Disease  Advisory  Committee 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Sickle  Cell  Disease  Advisory 
Committee,  National  Heart,  Lung,  and 
Blood  histitute,  February  12, 1993.  The 
meeting  will  be  held  at  the  National 
Institutes  of  Health,  9000  Rockville 
Pike,  Building  31,  Conference  Room  7, 
C-Wing,  Bethesda,  Maryland  20892. 

The  entire  meeting  will  be  open  to  the 
public  from  9  a.m.  to  adjournment,  to 
discuss  recommendations  on  the 
implementation  and  evaluation  of  the 
Sickle  Cell  Disease  Program.  Attendance 
by  the  public  will  be  limited  to  space 
available. 

Ms.  Terry  Long,  Chief, 
Communications  and  Public 
Information  Branch,  National  Heart, 
Lung,  and  Blood  Institute,  Building  31, 
room  4A21,  Bethesda,  Maryland  20892. 
(301)  496-4236,  will  provide  a  summary 
of  the  meeting  and  a  roster  of  the 
committee  members  upon  request. 

Dr.  Clarice  D.  Raid,  Chief,  Sickle  Cell 
Disease  Branch,  Division  of  Blood 
Diseases  and  Resources,  NHLBI,  Federal 
Building,  room  508,  Bethesda,  Maryland 
20892,  (301)  496-6931,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 


Dated:  January  26, 1993. 
SoMB  K.  Feldmui, 

Committee  Management  Officer,  NIH. 
[FR  Doc  93-2404  Filed  2-1-93;  8:45  am] 
BILUNQ  COOC  4140-01-M 


Public  HeaHh  S«rvic« 

Health  Resources  and  Services 
Administration;  Title  II,  Section  224  of 
the  Public  Health  Services  Act;  Protect 
Certain  Health  Care  Professionals 
From  Liability;  Detegation  of  Authority 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  of 
authorities  to  the  Assistant  Secretary  for 
Health  by  the  Secretary  of  Health  and 
Human  Services  on  July  1, 1973,  the 
Assistant  Secretary  for  Health  has 
delegated  to  the  Administrator,  Health 
Resoim:es  and  Services  Administration 
(HRSA),  the  authorities  under  title  II, 
section  224,  of  the  Public  Health  Service 
(PHS)  Act,  as  amended,  as  they  pertain 
to  the  fimctions  assigned  to  HRSA.  This 
delegation  excluded  the  authority  to 
promulgate  regulations  and  to  submit 
reports  to  Congress. 

This  delegation  is  effective  upon  date 
of  signature. 

Dated:  January  19, 1993. 
Junet  O.  Mason, 
Assistant  Secretary  for  Health. 
(FR  Doc.  93-2351  Filed  2-1-93;  8:45  am] 
BIUJNG  CODE  4160-1S-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

[Docket  No.  H-93-3569;  FR-344S-H-01] 

Mortgagee  Review  Board 
Administrative  Actions 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  section 
202(c)  of  the  National  Housing  Act, 
notice  is  hereby  given  of  the  cause  and 
description  of  administrative  actions 
taken  by  HUD's  Mortgagee  Review 
Board  against  HUD-approved 
mortgagees. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Heyman,  Director,  Office  of 
Lender  Activities  and  Land  Sales 
registration,  451  Seventh  Street,  SW., 
Washington,  DC  20410,  telephone  (202) 
708-1824.  The  Telecommunications 
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Device  for  the  Deaf  {JDD)  number  is 
(202)  708-4594.  (These  are  not  toll-free 
numbers). 

SUPPLMBirARV  MFORMATKM:  Section 
202(c)(5)  of  the  National  Housing  Act 
(added  by  section  142  of  the  Department 
of  Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub,  L.  101-235, 
approved  December  15, 1989)  requires 
that  HUD  "publish  in  the  Federal 
Register  a  description  of  and  the  cause 
for  administrative  action  against  a  HUD- 
approved  mortgagee"  by  the 
Etepartment's  Mortgagee  Review  Board. 
In  compliance  with  the  requirements  of 
section  202(c)(5),  notice  is  hereby  given 
of  administrative  acticms  that  have  been 
taken  by  the  Mortgagee  Review  Board 
from  September  1. 1992  through 
December  31. 1992. 

1 .  Empbanque  Capital  Corporation. 
Carle  Place,  New  York 

Action:  Letter  of  Reprimand  and 
Settlement  Agreement  that  provides  for 
payment  to  the  Department  in  the 
amount  of  $352,000  for  claim  losses  in 
connection  with  improperiy  originated 
FHA  insured  mortgages. 

Cause:  A  HUD  monitoring  review 
citing  violations  of  HUD-FHA  program 
requirements  which  included:  Failure  to 
verify  that  a  mortgagor  had  sufficient 
assets  to  close;  failure  to  verify  or  credit 
earnest  money  deposits;  use  of  falsified 
Verification  of  Deposit  to  close  an 
insured  mortgage;  closing  loans  in 
violation  of  the  seven  unit  limitation; 
failure  to  assure  that  mortgagors  made 
the  minimum  required  investment  in 
the  property;  failure  to  establish  the 
stability  of  a  mortgagor's  self- 
employment;  failure  to  conduct  face-to- 
face  interviews  with  mortgagors;  failure 
to  verify  the  physical  soundness  and 
increased  value  of  a  previously  rejected 
property;  completing  the  lender's 
certification  on  the  form  HUD  92900 
prior  to  the  borrower's  certification; 
failure  to  verify  the  mortgagor's  source 
of  funds:  and  foihue  to  comply  with 
HUD-FHA  reporting  requirements  with 
respect  to  the  Home  Mortgage 
Disclosure  Act  (HMDA). 

2.  Coldpost  Mortgage  Corporation, 
Rochester,  New  Yoric 

Action:  Proposed  withdrawal  of  HUD 
mortgagee  approval. 

Cause:  A  HUD  monitoring  review 
citing  a  violation  of  HUD-FHA  single 
family  program  requirements.  The 
company  submitted  mortgages  for  HUD- 
FHA  insurance  endorsement  which 
exceeded  permissible  maximum 
mortgage  amounts. 


3.  Freedom  Mortgage  Corporation. 
Independence,  Ohio 

Action:  Letter  of  Reprimand. 

Cause:  A  HUD  Office  of  Inspector 
General  audit  dting  violations  of  HUD- 
FHA  program  requirements  that 
included:  Failure  to  comply  with  the 
requirements  of  the  Direct  Endorsement 
Program;  failure  to  maintain  an 
adequate  Quality  Control  Plan;  and 
underwriting  deficiencies. 

4.  DFW  Southwestern  Mortgage 
Corporation,  Irving,  Texas 

Action:  Withdrawal  of  HUD 
mortgagee  approval. 

Cause:  Failure  to  comply  with  HUD- 
FHA  requirements  for  approval  as  a 
mortgagee,  and  a  Federal  tax  lien  that 
was  filed  against  the  company  for 
failure  to  pay  payroll  taxes. 

5.  Bridges  Mortgage  Company.  Jackson, 
Mississippi 

Action:  Letter  of  Reprimand. 

Cause:  A  HUD  momtoring  review 
which  cited  the  company  for  failure  to 
comply  with  HUD-FTIA  reporting 
requirements  under  the  Home  Mortgage 
Disclosure  Act  (HMDA). 

6.  First  Home  Mortgage  Corporation, 
Mount  Prospect,  Illinois 

Action:  Letter  of  Reprimand. 

Cause:  A  HUD  monitoring  review 
which  cited  the  company  for  failure  to 
comply  with  HUD-FHA  reporting 
requirements  imder  the  Home  Mortgage 
Disclosure  Act  (HMDA),  and  failure  to 
maintain  an  adequate  Quality  Control 
Plan  for  the  origination  of  HUD-FHA 
insured  mortgages. 

7.  Pinnacle  Financial  Corporation, 
Winter  Park,  Florida 

Action:  Letter  of  Reprimand. 

Cause:  A  HUD  momtoring  review 
which  dted  the  company  for  failure  to 
comply  with  HUD-FHA  reporting 
requirements  under  the  Home  Mortgage 
Disclosure  Act  (HMDA),  and  failure  to 
maintain  an  adequate  Quality  Control 
Plan  for  the  origination  of  HUD-FHA 
insured  mortgages. 

8.  Homeowners  Mortgage  Corporation, 
Edina,  Minnesota 

Action:  Latter  of  Reprimand. 

Cause:  A  HUD  monitoring  review 
which  cited  the  company  for 
noncompliance  with  Hin>-FHA 
reporting  requirements  under  the  Home 
Mortgage  Disclosure  Act  (HMDA),  and 
the  prohibition  against  tiered  pricing  of 
HUD-FHA  insured  mortgages. 

9.  Community  Mortgage  Services,  Inc., 
Southfield,  Michigan 

Action:  Settlement  Agreement  that 
provides  for  indemnification  for  HUD's 


claim  loss  in  omnection  with  an 
impn^rly  originated  m(Hlgage,  and 
corrective  action  to  assure  compliance 
with  HUI>-FHA  requirements. 

Cause:  A  HUD  monitoring  review 
citing  violations  of  HUD-FHA  program 
requirements  including:  Improperly 
originating  an  FHA  insured  mortgage; 
failure  to  comply  with  reporting 
requirements  under  the  Home  Mortgage 
Disclosure  Act  (HMDA);  and  failure  to 
comply  with  the  prohibition  against 
tiered  pricing  of  HUD-FHA  insured 
mortgages. 

10.  Delta  National  Mortgage  Company, 
Shaker  Heists.  Cttiio 

Action:  Letter  of  Reprimand. 

Cause:  A  HUD  monitoring  review 
which  cited  the  company  for  failure  to 
comply  with  HUD-FHA  reporting 
requirements  under  the  Home  Mortgage 
Disclosure  Act  (HMDA). 

11.  Hallmark  Mortgage  Services.  Inc., 
Tampa,  Florida 

AcUo":  Proposed  Settlement 
Agreement. 

Cause:  A  HUD  monitoring  review 
citing  the  company  for  violation  of 
HUD-FHA  program  requirements  in  the 
origination  of  a  HUD-FHA  insured 
mortgage. 

12.  Sibley  Mortgage  Corporation, 
Rochester,  New  York 

Action:  Proposed  Settlement 
Agreement  that  provides  for 
indemnification  to  HUD  for  claim  losses 
in  connection  with  10  improperly 
originated  mortgages,  and 
indemnification  and/or  a  buydown  of 
overinsured  mortgage  amounts  In 
connection  with  four  loans. 

Cause:  A  HUD  Office  of  Inspector 
General  audit,  and  a  Monitoring 
Division  review  citing  violations  of 
HUD-FHA  single  family  program 
requirements  including:  Overinsured 
mortgages;  feilure  to  verify  mortgagors' 
downpayments,  cash  assets  and  gift 
letters;  permitting  mortgagors  to  sign 
loan  applications  after  the  date  of 
underwriting;  overstating  the  income  of 
a  mortgagor;  failure  to  verify  the 
adequacy  and  source  of  mortgagors' 
assets  to  close;  failure  to  credit  earnest 
money  deposits;  submitting  incomplete 
HUD-1  Settlement  Statements;  and 
underwriting  loans  when  the  credit 
analysis  ratios  exceeded  HUD-FHA 
standards. 

13.  Federated  Mortgage  Associates,  Inc., 
Pembroke  Pines,  Florida 

Action:  Withdrawal  of  HUD 
mortgagee  approval. 

Cause:  A  mJD  Office  of  Inspector 
General  audit  citing  violations  of  HUD- 
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FHA  program  requirements  which 
included:  Failure  to  adequately  verify 
mortgagors'  income;  failiue  to  assure 
that  mortgagors  made  the  required 
minimum  investment  in  the  property; 
misstating  mortgagors'  income  or 
Uabilities;  excessive  debt  ratios:  failure 
to  perform  appropriate  reviews  and 
analyses  to  support  certifications  made 
to  HUD-FHA;  expired  appraisal; 
conflict  of  interest;  closing  proceeds 
improperly  distributed;  and  inadequate 
Quality  Control  Plan. 

14.  California  Financial  Corporation, 
Colton,  California 

Action:  Proposed  Settlement 
Agreement  that  would  include 
indemnification  to  HUD  for  its  claim 
loss  in  the  amoimt  pf  $122,000  in 
connection  with  one  improperly 
originated  mortgage,  agreement  not  to 
submit  future  claims  on  11  improperly 
originated  mortgages,  and  payment  to 
the  Department  the  sum  of  $20,000  in 
lieu  of  a  civil  money  penalty. 

Cause:  A  HUD  monitoring  review 
citing  violations  of  HUD-FHA 
requirements  including:  Submission  of 
inaccurate  documents  and  information 
to  HUD-FHA;  failure  to  comply  with 
HUD-FHA  requirements  under  the 
Home  Mortgage  Disclosure  Act  (HMDA); 
failure  to  implement  an  adequate 
Quality  Control  Plan;  incorrect  income 
computations;  and  overinsured 
mortgages. 

15.  Marion  Mortgage,  Inc.,  El  Paso, 
Texas 

Action:  Settlement  Agreement  which 
includes  payment  to  the  Department  the 
sum  of  $10,000  in  Ueu  of  a  civil  money 
penalty,  and  corrective  action  to  assure 
compliance  with  HUD-FHA 
requirements. 

Cause:  A  HUD  monitoring  review 
which  disclosed  that  the  company  failed 
to  remit  to  HUD,  or  timely  remit,  One- 
Time  Mortgage  hisiu-ance  Premiums 
(OTMIPs). 

16.  American  Mortgages,  Inc.,  Bethesda. 
Maryland 

Action:  Proposed  Settlement 
Agreement  that  would  include  a 
corrective  plan  of  action  to  be 
implemented  by  the  company  to  assure 
compliance  with  HUD-FHA  net  worth 
requirements  under  the  multifamily 
coinsurance  program. 

Cause:  Noncompliance  with  HUD- 
FHA  sound  capital  resources 
requirements  for  a  multifamily 
coinsurance  mortgagee. 


17.  Terra  Funding,  Inc.,  Denver, 
Colorado 

Action:  Proposed  Settlement 
Agreement  that  would  include 
indemnification  to  HUD  for  any  claim 
loss  sustained  by  the  Department  in 
connection  with  an  improperly 
originated  mortgage,  and  corrective 
action  to  assure  compliance  with  HUD- 
FHA  requirements. 

Cause:  A  HUD  monitoring  review 
which  cited  violations  of  HUD-FHA 
requirements  including:  Improperly 
originating  a  HUD-FHA  insured 
mortgage;  failure  to  maintain  an 
adequate  Quality  Control  Plan  for  the 
origination  of  HUD-FHA  insured 
mortgages;  and  failure  to  comply  with 
reporting  requirements  under  the  Home 
Mortgage  Disclosiue  Act  (HMDA). 

18.  Virginia  Mortgage  Services,  Inc., 
Colonial  Heights,  Virginia 

Action:  Proposed  Settlement 
Agreement  that  would  include 
indemnification  to  HUD  for  any  claim 
loss  sustained  in  connection  with  an 
improperly  originated  mortgage,  and 
corrective  action  to  assure  compliance 
with  HUD-FHA  requirements. 

Cause:  A  HUD  monitoring  review 
which  disclosed  violations  of  HUD- 
FHA  requirements  including: 
Improperly  originating  a  HUD-FHA 
insured  mortgage;  failure  to  maintain  an 
adequate  Quality  Control  Plan  for  the 
origination  of  HUD-FHA  insured 
mortgages;  and  failure  to  comply  with 
reporting  requirements  imder  the  Home 
Mortgage  Disclosure  Act  (HMDA). 

19.  Builders  Financial  Corporation, 
Tempe,  Arizona 

Action:  Proposed  Settlement 
Agreement  that  would  include 
indemnification  to  HUD  for  its  claim 
loss  of  $36,665  in  connection  with  one 
improperly  originated  mortgage, 
agreement  not  to  submit  a  future  claim 
in  connection  with  one  improperly 
originated  mortgage,  and  corrective 
action  to  assure  compliance  with  HUD- 
FHA  requirements. 

Cause:  A  HUD  monitoring  review 
which  cited  violations  of  HUD-FHA 
requirements  that  included:  Improperly 
originating  two  HUD-FHA  insured 
mortgages;  failure  to  maintain  an 
adequate  Quality  Control  Plan  for  the 
origination  of  HUD-FHA  insured 
mortgages;  and  failure  to  comply  with 
the  reporting  requirements  under  the 
Home  Mortgage  Disclosure  Act  (HMDA). 

20.  Intermountain  Mortgage  Company, 
Inc.,  Billings,  Montana 

Action:  Proposed  Settlement 
Agreement  that  would  include 
indemnification  to  HUD  for  one 


improperly  originated  mortgage,  and 
corrective  action  to  assure  compliance 
with  HUD-FHA  requirements. 

Cause:  A  HUD  monitoring  review 
which  cited  the  company  for  improperly 
originating  a  HUD-FHA  insured 
mortgage;  and  failure  to  comply  with 
HUD-FHA  rejMjrting  requirements 
under  the  Home  Mortgage  Disclosure 
Act  (HMDA). 

21.  Pro-Net  Financial,  Inc.,  San  Diego, 
CaUfomia 

Action:  Letter  of  Reprimand. 

Cause:  A  HUD  monitoring  review 
which  cited  the  company  for  failure  to 
maintain  a  Quality  Control  Plan  for  the 
origination  of  HUD-FHA  insured 
mortgages  which  compUes  with  HUD- 
FHA  requirements. 

22.  First  Colony  Mortgage  Corporation. 
North  Port,  Florida 

Action:  Letter  of  Reprimand. 

Cafise;  A  HUD  monitoring  review 
which  cited  violations  of  HUD-FHA 
requirements  including:  Failure  to 
comply  with  HUD-FHA  reporting 
requirements  under  the  Home  Mortgage 
Disclosure  Act  (HMDA);  and  failure  to 
maintain  an  adequate  Quality  Control 
Plan  for  the  origination  of  HUD-FHA 
insiued  mortgages. 

23.  Empire  Mortgage  Group,  Inc.. 
Margate,  Florida 

Action:  Letter  of  Reprimand. 

Cause:  A  HUD  monitoring  review  that 
cited  violations  of  HUD-FHA 
requirements  that  included:  Failure  to 
comply  with  reporting  requirements 
imder  the  Home  Mortgage  Disclosure 
Act  (HMDA);  and  failure  to  maintain  an 
adequate  Quality  Control  Plan  for  the 
origination  of  HUD-FHA  insured 
mortgages. 

24.  Harbor  Financial  Mortgage 
Corporation,  Houston,  Texas 

Action:  Letter  of  Reprimand. 

Cause:  A  HUD  monitoring  review  that 
cited  the  company  for  failure  to  comply 
with  HUD-FHA  reporting  requirements 
imder  the  Home  Mortgage  Disclosure 
Act  (HMDA). 

25.  Gainesville  Mortgage  Company, 
Gainesville,  Florida 

Action:  Letter  of  Reprimand. 

Cause:  A  HUD  monitoring  review 
which  cited  violations  of  HUD-FHA 
requirements  including:  Failure  to 
comply  with  HUD-FHA  reporting 
requirements  under  the  Home  Mortgage 
Disclosure  Act  (HMDA);  and  failure  to 
maintain  an  adequate  Quality  Control 
Plan  for  the  origination  of  HUIJ-FHA 
insured  mortgages. 
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26.  Realty  Mortgage  Corporation. 
JackscHi.  Mississippi 

Action:  Letter  of  Reprimand. 

Cause:  A  HUD  monitoring  review 
which  cited  the  company  for  failure  to 
comply  with  HUD-FHA  reporting 
requirements  under  the  Home  Mortgage 
Disclosure  Act  (HMDA). 

27.  Love  Funding  Corporation, 
Washington,  DC 

i4cfion;  Proposed  Settlement 
Agreement  that  would  include 
indemnification  to  HUD  for  any  claim 
loss  or  a  buydown  of  the  mortgage 
amount,  for  an  over-mortgaged  HUD- 
FHA  insured  multifamily  mortgage 
originated  by  the  company. 

Cause:  A  HUD  Office  of  Inspector 
General  audit  which  cited  violations  of 
HUD-FHA  program  requirements. 

28.  Finlay  Financial  Corporation, 
Cerritos,  California  , 

Action:  Proposed  Settlement 
Agreement  that  would  include 
indemnification  to  HUD  in  the  amoimt 
of  $308,000  in  connection  with  six 
improperly  originated  mortgages, 
agreement  not  to  submit  future  claims 
on  three  improperly  originated 
mortgages,  and  a  proposed  civil  money 
penalty  in  the  amount  of  $19,000. 

Cause:  A  HUD  monitoring  review 
citing  violations  of  HUD-FHA  program 
requirements  that  included:  Submission 
of  inaccurate  information  to  the 
Department;  false  certifications; 
permitting  the  use  of  strawbuyers  in 
connection  with  HUD-FHA  insured 
transactions;  end  failure  to  properly 
verify  mortgagors'  financial  information. 

29.  Bancorp  Mortgage,  Anaheim, 
California 

Action:  Withdrawal  of  HUD 
mortgagee  approval,  and  a  proposed 
civil  money  penalty  in  the  amount  of 
$17,000. 

Cause:  A  HUD  monitoring  review 
which  cited  violations  of  HUD-FHA 
program  requirements  that  included: 
Failure  to  comply  with  reporting 
requirements  under  the  Home  Mortgage 
Disclosure  Act  (HMDA);  failure  to 
maintain  an  adequate  Quality  Control 
Plan  for  the  origination  of  HUD-FHA 
insured  mortgages;  submitting  false 
documentation  to  HUD-FHA;  failure  to 
adequately  verify  mortgagors'  assets; 
using  independent  contractcrs  to  assist 
in  preparing  FHA  mortgage  insurance 
applications;  making  prohibited 
payments  to  independent  contractors; 
and  submitting  a  defaulted  loan  for 
HUD-FHA  mortgage  insurance. 


30.  Primary  Mortgage  Banking 
Corporation.  Happague,  New  York 

Action:  Proposed  Settlement 
Agreement  that  would  iiu:Iude 
indemnification  to  HUD  for  any  claim 
losses  sustained  in  connection  with  13 
improperly  originated  mortgages,  and  a 
civil  money  penalty  in  the  amount  of 
$12,000. 

Cause;  A  HUD  monitoriiig  review 
which  disclosed  violations  of  HUD- 
FHA  program  requirements  including: 
Failure  to  maintain  an  adequate  Quality 
Control  Plan  for  the  origination  of  HUD- 
FHA  insured  mortgages;  failiu^  to 
adequately  verify  mortgagors'  source  of 
funds;  submitting  inaccurate  income 
information  for  a  mortgagor;  and 
submitting  a  mortgage  for  insurance 
which  exceeded  the  maximum 
permissible  mortgage  amount. 

31.  Community  West  Mortgage 
Company.  Sacramento.  Cahfomia 

Action:  Letter  of  Reprimand. 

Cause:  A  HUD  monitoring  review 
which  cited  the  comf)any  for 
noncompliance  with  the  Department's 
mortgagee  approval  requirements.  The 
company  foiled  to  ensure  that 
employees  conduct  only  the  company's 
business  affairs  during  normal  business 
hours. 

32.  California  Mortgage  Service.  Santa 
Ana,  California 

Action:  Letter  of  Reprimand  and  a 
proposed  civil  money  penalty  in  the 
amount  of  $35,000. 

Cause:  A  HUD  monitoring  review 
which  cited  violations  of  HUD-FHA 
mortgage  servicing  requirements  that 
included:  Failure  to  properly  dispose  of 
mortgagors'  escrow  surpluses;  failure  to 
segregate  mortgagors'  escrow  funds; 
failure  to  comply  with  the  partial 
payment  and  partial  prepayment  rules; 
failure  to  refund  escrow  funds  to 
mortgagors  following  mortgage  payoff: 
improperly  holding  mortgagors'  funds 
in  suspense  following  mortgage  payoff; 
and  failure  to  properly  remit  monthly 
mortgage  insurance  premiums  to  HIHD- 
FHA. 

33.  Preferred  Financial  Fimding,  Inc., 
CoUon.  California 

Action:  Probation  and  a  proposed 
civil  money  penalty  in  the  amount  of 
$22,000. 

Cause:  A  HUD  monitoring  review 
which  cited  violations  of  HUD-FHA 
Title  I  program  requirements  which 
included:  Advising  and  allowing 
borrowers  to  use  loan  proceeds  for 
ineligible  items;  falsely  advising 
borrowers  that  discount  points  and 
other  charges  were  set  by  HUD;  allowing 
borrowers  to  finance  up-front  fees  in 


their  loan  amoimts;  disbursing  loan 
proceeds  to  finance  property 
improvements  whicn  were  started  prior 
to  loan  approval;  failing  to  ensure  that 
detailed  descriptions  and  copies  of 
proposals  or  contracts  were  provided  by 
borrowers;  failing  to  verify  funds  used 
by  borrowers  for  their  initial  payment; 
on  supplemental  loans,  failing  to  ensure 
that  the  liens  to  secure  the  Title  I  loans 
had  priority  over  their  conventional 
liens;  failing  to  comply  with  HUD-FHA 
reporting  requirements  under  the  Home 
Mortgage  Disclosure  Act  (HMDA);  and 
utilizing  misleading  advertising  that 
misrepresented  the  Title  I  program. 

34.  Sound  Mortgage.  Inc..  Seattle. 
Washington 

Action:  Proposed  Settlement 
Agreement  that  would  include 
indemnification  to  HUD  in  the  amount 
of  $48,000  for  one  improperly  originated 
mortgage,  and  corrective  action  to 
assure  compliance  with  HUD-FHA 
requirements. 

Cause:  A  HUD  monitoring  review 
which  cited  the  company  for  violations 
of  HUD-FHA  program  requirements  in 
the  origination  of  one  HUD-FHA 
insured  mortgage.  The  company  failed 
to  assure  that  the  mortgagor  made  the 
minimum  required  investment  in  the 
property,  and  failed  to  conduct  a 
property  inspection. 

Dated:  January  27, 1993. 
Jamea  E.  Scboeaberga, 
Associate  General  Deputy,  Assistaat  Secretary 
for  Housing — Federal  Housing  Conunissioner. 
(PR  Doc.  93-2328  Filed  2-1-93;  8:45aml     . 
BMHng  Cod*  4210-27-H 


DEPAFTTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-942-00-4730-02;  GP3-088] 

Filing  of  Plats  of  Survey;  Oregon/ 
Washington 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office.  Portland.  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 

Willamctto  Meridian 

Oregon 

T.  41  S.,  R.  4  E.,  accepted  November  24, 1992 
T.  3  S.,  R.  5  E.,  accepted  January  6, 1993 
T.  33  S..  R.  24  E..  accepted  December  18. 

1992 
T.  33  S.,  R.  25  E..  accepted  December  18, 

1992 
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T.  16  &,  R.  32  E.,  accepted  May  11, 1992 
T.  14  R,  R.  35  E.,  accepted  Jamiary  6, 1993 
T.  36  &,  R.  4  W.,  accepted  October  22, 1992 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s).  are  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
con^eration  of  the  pTOtsst(s).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  fitnn  the 
dismissal  affirmed. 

The  plat(s}  will  be  placed  in  the  open 
files  of  the  Oregon  State  O^ce,  Bureau 
of  Land  Management,  1300  NE.  44th 
Avenue,  Portland.  Oregon  97213,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of 
the  plat(s)  may  be  obtained  from  the 
above  office  upon  required  payment.  A 
person  or  party  who  wishes  to  protest 
against  a  survey  must  file  with  the  State 
Director,  Bureau  of  Land  Management, 
Portland,  Oregon,  a  notice  that  they 
wish  to  protest  prior  to  the  proposed 
official  filing  date  given  above.  A 
statement  of  reasons  for  a  protest  may  be 
filed  with  the  notice  of  protest  to  the 
State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
proposed  official  filing  date. 

The  above-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

FOfl  FURTHER  INTORMATIOM  CONTACT: 
Bureau  of  Land  Management,  1300  NE. 
44th  Avenue,  P.O.  Box  2965.  Portland, 
Oregon  97208. 

Dated:  January  2 1 , 1 993. 
Robert  E.  Mollaban. 

Chief,  Branch  of  Landsjand  Minerals 

Operations. 

IFR  Doc.  93-2344  Filed  2-1-93;  8:45  am) 

nUJNG  CODE  4310-39-M 


National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
January  23. 1993.  Pursuant  to  §60.13  of 
36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  tlie  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington. 
DC  2P013-7127.  Written  comments 


should  be  submitted  by  February  17, 

1993. 

Antoinette  ).  Lse, 

Acting  Chief  of  Registration,  Natioaat 
Register. 

ALABAMA 

Etowah  CevBty 

Gunn,  Charles,  House,  872  Chestnut  St., 
Gadsden.  93000052 

ARKANSAS 

Saline  Camty 

Qary,  J.H.  and  Ann  Lowe,  Hou$9,  305  N.  East 
St..  BentoB,  93000053 

COLORADO 

Teller  Co«^ 

Stratton's  Independence  Mine  and  MiU,  Jet 
of  Rangeview  Rd.  and  CO  67,  Victor 
vicinity,  93000054 

[PR  Doc.  93-2394  Filed  2-1-93;  8:45  ami 

BILUNQ  CODE  413S-«5-M 


INTERSTATE  COMMERCE 
COMMISSION 

Pocket  No.  AB-S5  (Sul>4io.  440X)i 

CSX  Transportation  Co.,  Inc.* 
Abandonment  Exemption;  in  Hamilton 
County,  OH 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  U.S.C.  10903  and  10904.  CSX 
Transportation  Company,  Inc.'s 
abandonment  of  a  0.45-mile  segment  of 
track  in  Hamilton  County,  OH,  subject 
to  the  standard  labor  protective 
conditions. 

DATES:  Unless  a  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  is  received,  this  exemption 
will  be  effective  on  March  4, 1993. 
Formal  expressions  of  intent  to  file  an 
offer '  of  financial  assistance  under  49 
CFR  1152.27(c)(2)  must  be  filed  by 
February  12, 1993,  petitions  to  stay 
must  be  filed  by  February  17, 1993,  and 
petitions  for  reopening  must  be  filed  by 
February  March  1, 1993.  Requests  for  a 
public  use  condition  must  be  filed  by 
February  22, 1993. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-55  (Sub-No.  440X)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington.  DC  20423; 

(2)  Petitioner's  represeutative:  Charles 
M.  Rosenberger,  Esq.,  500  Water 
Street  J150,  Jacksonville,  FL  32202. 


FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Felder,  (202)  927-5610  |TDD 
for  hearing  impaired:  (202)  927-5721). 
SUFPLaiBfrARY  WFDRMATtON:  Additional 
information  is  contained  in  the 
Commission's  dedcion.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229.  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 
(202)  289-^357/4359.  (Assistance  for 
the  bearing  impaired  is  available 
through  TDD  services  (202)  927-57211. 

Decided:  January  21, 1993. 

By  the  Commission.  Chairman  Philbin, 
Vice  Chainnan  SimmoBS.  Coamiissionett 
Phillips.  McDonald,  and  Waldea. 

Sidney  L.  Stricklud.  Jr.. 

Secretary. 

IFR  Doc  93-2371  Filed  2-1-93;  8:45  an] 

BILUNG'  COOE  7D3S-01-M 


[Docket  No.  AB-55  (Sut>-Na  443XM 

CSX  Transportatkm,  Inc.; 
Abandonment  Exemption; 
Hilteborough  County,  FL 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemptimi. 

SUMMARY:  The  Commission,  under  49 
U.S.C  10505,  exempts  CSX 
Transportation.  Inc.  (CSXT),  L-om  the 
prior  approval  requirements  of  49  U.S.C. 
10903-10904,  to  permit  CSXl  to 
abandon  an  approximately  O.H4-mile 
segment  of  its  Yeoman  Subdi^asion, 
between  milepost  844.46  and  milepost 
845.11,  in  Hillsborough  County,  FL, 
subject  to  standard  labor  protective 
conditions. 

DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  March  4, 
1993.  Formal  expressions  of  intent  to 
file  an  offer  ^  of  financial  assistance 
under  49  CFR  1152.27(c)(2)  must  be 
filed  by  February  12, 1993,  petitions  to 
slay  must  be  filed  by  Frf)ruary  17, 1993, 
and  petitions  for  reconsideration  must 
be  filed  by  Man±  1, 1993.  Requests  for 
a  public  use  condition  must  be  filed  by 
February  22,  1993. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-55  (Sub-No.  443X)  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington.  E)C  20423; 

(2)  Petitioner's  representative;  Charles 
M.  Rosenberger.  CSX  Transportation. 


'  See  Exemp.  of  Bail  Line  Abandonment — Offers 
ofFinan.  Assist..  4  LCC.2d  164  (1987). 


'  S«e  Exempt,  of  Rail  Line  Abandonment— Offer* 
ofFman.  Astigt..  4  I  C.C  2d  164  (1967). 


6808 


Federal  Register  /  Vol.  58,  No.  20  /  Tuesday,  February  2,  1993  /  Notices 


Inc.,  500  Water  Street,  Jacksonville, 

PL  32202. 
FOR  FURTHER  MFORMATION  COMTACT: 
Richard  B.  Felder.  (202)  927-5610  (TDD 
for  hearing  impaired;  (202)  927-5721). 
SUPPLEMENTARY  MFORMATION:  Additional 
information  is  contained  in  the 
Commission's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call. 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc..  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  available 
through  TDD  services  (202)  927-5721.) 

Decided:  January  26. 1993. 

By  the  Commission.  Chairman  Philbin, 
Vice  Chainnan  Simmons.  Commissioners 
Phillips.  McDonald,  and  Walden. 
Sidney  L.  Strickland.  Jr., 
Secretary. 
(FR  Doc  93-2370  Filed  2-1-93;  8;45  am) 

8IUJN0  CODE  7036-ei-M 


DEPARTMENT  OF  JUSTICE 

Lodging  of  Consent  Decree  Pursuant 
to  CERCLA  in  United  States  v.  The 
Michael  Co.,  et  al. 

In  accordance  with  Department 
poUcy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  January  19, 1993,  a 
proposed  Consent  Decree  in  United 
States  V.  The  Michael  Company,  et  al., 
Qvil  Action  No.  90-70-D-S,  was 
lodged  with  the  United  States  District 
Court  for  the  Southern  District  of  Iowa 
(Davenport  Division). 

The  Complaint  in  this  enforcement 
action  was  filed  on  May  25, 1990, 
pursuant  to  section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  42  U.S.C.  9607,  seeking 
reimbursement  of  costs  incurred  by  the 
United  States  in  responding  to  the 
release  or  threat  of  release  of  hazardous 
substances  from  four  sites  (the 
Bettendorf  Site,  the  Rolff  Road  Site,  the 
Rockingham  Road  Site,  and  the  Farragut 
Road  Site)  located  in  the  Bettendorf/ 
Davenport  area  of  Iowa.  The  proposed 
consent  decree  has  been  entered  into 
between  the  United  States  and 
Americold  Corporation.  Hawkeye 
Wholesale  Grocery  Company.  Inc., 
Heatilator,  Inc.,  Geo.  A.  Hormel  & 
Company,  Monsanto  Company,  Swiss 
Valley  Farms,  and  Thoms-Proestler 
Company.  Under  the  terms  of  the 
proposed  consent  decree,  Americold 
Corporation,  Hawkeye  Wholesale 
Grocery  Company,  Inc.,  Heatilator,  Inc., 
Geo.  A.  Hormel  &  Company.  Monsanto 
Company,  Swiss  Valley  Farms,  and 


Thoms-Proestler  Company  will  pay  the 
United  States  three  hundred  and  twenty 
five  thousand  dollars  and  no  cents 
($325,000.00)  to  reimbtu-se  the  United 
States  for  its  response  costs. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  U.S.  Department  of 
Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  The 
Michael  Company,  et  al.  (DOJ  #  90-11- 
3-555). 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Southern  District  of 
Iowa,  115  U.S.  Courthouse,  East  1st  & 
Walnut  Sts.,  Des  Moines,  Iowa  50309 
and  the  United  States  Environmental 
Protection  Agency,  Region  VII,  726 
Minnesota  Avenue.  Kansas  City.  Kansas 
66101.  Copies  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street,  NW.,  4th  Floor, 
Washington,  DC  20005,  (202)  634-0892. 
In  requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $5.50  (25  cents 
per  page  reproduction  costs),  payable  to 
the  "Consent  Decree  Library." 
John  C  Cmden, 

Section  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 
[FR  Doc.  93-2318  Filed  2-1-93;  8:45  ami 

BIUING  COOC  4410-01-M 


Consent  Decree  In  Action  Brought 
Under  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  consent  decree  in  United 
States  V.  Phillips  Industries,  Inc.  et  al. 
Civil  Action  No.  90-0127  E,  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Idaho  on  November  20, 
1992.  This  Consent  Decree  settles  an 
action  filed  by  the  United  States, 
pursuant  to  section  112  of  the  Clean  Air 
Act,  42  U.S.C.  7412,  against  Phillips 
Industries,  Inc.,  H.H.  Phillips,  and  Tom 
Simko. 

The  United  States  Department  of 
Justice  brought  this  action  on  behalf  of 
the  U.S.  Environmental  Protection 
Agency,  to  recover  civil  penalties  from 
and  obtain  injunctive  relief  against  the 
Defendants  for  alleged  violations  of  the 
Clean  Air  Act  and  die  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  asbestos  ("the  asbestos 
NESHAP")  promulgated  thereunder, 
during  renovation  and  demolition 


activities  which  took  place  at  the  Old 
Ralston  Purina  Plant  in  Pocatello,  Idaho 
in  1986  and  1988  to  1989.  In  this 
settlement,  the  Defendants  will  pay  the 
United  States  a  civil  penalty  of 
$66,350.00.  Also,  any  futiue  renovation 
and  demolition  operations  conducted  at 
the  Defendants'  facihties  will  be  subject 
to  the  provisions  set  out  in  the  consent 
decree,  as  well  as  to  the  inspection, 
notification,  and  work  practice 
requirements  of  the  asbestos  NESHAP. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  this 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Please  address  comments  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611,  Ben  Franklin  Station, 
Washington,  DC  20044  and  refer  to 
United  States  v.  Phillips  Industries,  Inc., 
et  al.  DOJ  number  90-5-2-1-1423. 

Copies  of  the  proposed  Consent 
Decree  may  be  examined  at  the  Office  of 
the  United  States  Attorney,  District  of 
Idaho,  Room  328  Federal  Building,  550 
West  Fort  Street,  Boise,  Idaho  83724, 
and  at  the  U.S.  Environmental 
Protection  Agency,  Office  of  the 
Regional  Counsel,  Region  X,  1200  Sixth 
Avenue,  Seattle,  Washington  98101. 
Copies  of  the  proposed  Qonsent  Decree 
may  also  be  obtained  from  tlie  Consent 
Decree  Library,  601  Pennsylvania 
Avenue,  Box  1097,  Washington,  DC 
20004,  (202)  347-2072.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  by  mail  or  in  person  &t>m  the 
Consent  Decree  Library.  When 
requesting  a  copy  of  the  Consent  Decree, 
please  enclose  a  check  in  the  amount  of 
$5.50  (25  cents  per  page  reproduction 
costs)  payable  to  the  Consent  Decree 
Library. 
John  C  Cruden, 

Chief,  Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  93-2319  Filed  2-1-93;  8:45  am) 
WLUNG  COOC  4410-«1-M 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984;  Bell 
Communications  Research,  Inc. 

Notice  is  hereby  given  that,  on 
December  11, 1992,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  Act  of  1984, 15  U.S.C.  4301  et 
seq.  ("the  Act"),  Bell  Commimications 
Research,  Inc.  ("Bellcore")  filed  a 
written  notification  on  behalf  of 
Bellcore  and  Ericsson  Cables  AB 
("Ericsson  Cables")  simultaneously  with 
the  Attorney  General  and  the  Federal 
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Trade  Commission  disclosing  (1)  the 
identities  of  the  parties  and  (2)  the 
nature  and  objectives  of  the  ventiire. 
The  notification  was  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffis  to  actual  damages  under 
sped  Bed  cinnunstances.  Pursuant  to 
section  6(b)  of  the  Act,  the  identities  of 
the  parties  are  Bellcore,  Livingston.  NJ; 
and  Ericsson  Cables,  Hudiksvall, 
Sweden.  Bellcore  and  Ericsson  Cables 
entered  into  an  agreement  effiactive  as  of 
November  15, 1992,  to  engage  in 
cooperative  research  directed  to  fiber 
reliability,  including  understanding  the 
signiBcance  of  fiber  reliability  for 
exchange  and  exchange  access  services 
and  prototype  fabrication  for 
experimental  demonstration  related  to 
such  fiber  reliability  research. 
Constance  K.  Robinson, 
Deputy  Director  ofOperaLoas,  Antitrust 
Division- 

IFR  Doc.  93-2308  Filed  2-1-93;  8:45  am] 
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Notice  Pursuant  to  the  National 
Cooperath^e  Research  Act  of  1984;  Bell 
Communications  Research,  Inc. 

Notice  is  hereby  given  that,  on 
December  17, 1992,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  Act  of  1984,  15  U.S.C.  4301  ef 
seq.  ("the  Act"),  Bell  Communications 
Research.  Inc.  ("Bellcore")  filed  written 
notifications  on  behalf  of  Bellcore  and 
NORTEL  Federal  Systems.  Inc. 
("NORTEL").  Hughes  Aircraft  Company 
("Hughes"),  Rockwell  International 
Corporation  ("Rockwell"),  United 
Technologies  Corp.,  ("United 
Technologies"),  and  The  Trustees  of 
Columbia  University  in  the  City  of  New 
York  ("Columbia")  simultaneously  with 
the  Attorney  General  and  the  Federal 
Trade  Commission  disclosing  (1)  the 


identities  of  the  parties  and  (2)  the 
nstttre  and  oli^ectives  of  the  venture. 
The  notifications  were  filed  for  the 
purpose  of  invoking  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plainti^s  to  actual  damages  under 
specified  circumstances.  Pursuant  to 
section  6(b)  of  the  Act,  the  identities  of 
the  parties  are  Bell  Core,  Livingston.  NJ; 
NORTEL,  McLean,  VA;  Hughes.  Los 
Angeles.  CA;  Rockwell.  Thousand  Oaks, 
CA;  United  Technologies,  East  Hartford, 
CT:  and  Columbia.  New  York,  NY. 
Bellcore,  NORTEL,  Hughes,  Rockwell, 
United  Technologies  and  Columbia 
entered  into  a  collaboration  agreement 
eff«live  on  September  24, 1992,  to  form 
an  Optical  Network  Technology 
Consortium  to  engage  in  cooperative 
research  in  the  area  of  all-optical 
conununications  networks  to  better 
understand  the  applications  of  this 
technology  for  exchange  and  exchange 
access  service  networks,  including 
without  limitation  research  prototype 
fabrication  for  the  experimental 
demonstration  of  such  technology. 
Constance  K.  Robinson, 
Deputy  Director  of  OpeiatioBS.  Antitrust 
Division. 

IFR  Doc.  93-2309  Filed  2-1-93;  8:45  am) 

BtLUNG  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 


and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  woikers  are  eligible  to  apply  for 
adnistment  assistance  under  title  U, 
chapter  2,  of  the  Act.  TTie  investigetions 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  ia  the 
subject  matter  of  the  investigaticms  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  12, 1993. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  12. 1993. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW.. 
Washington.  DC  20210. 

Signed  at  Washii^on.  DC,  this  19th  day  at 
January,  1993. 

Violet  Tboaipsaa, 

Deputy  Director,  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


fefitioner  (UniorVwonters/Tirm) 


Location 


Date  re- 
ceived 


Date  o(  peti- 
tion 


Petition  No. 


Anidee  producad 


ARCO  Alaska.  Inc  (Co) 

Dover  Electronic*  Co  (Co)  

Grayttig  Oil.  Inc  (Co)  „ 

Johnson  Controls,  Inc  (AlW)  

Morristown  Manufactunng  Co  (ILGWU) 
North  American  Dwectory  Coip  (Wkrs)  . 

Olotsson  Corp,  Itk;  (UAW)  _ 

McDonnell  DcMjQias  Cotp  (UAW)  

McDornell  Douglas  Corp  (UAW)  

McDornell  Douglas  Corp.  (UAW)  

Maytair  Industries  (Co)  .._ 

Pioneer  Industrial  Products  (URW) _ 

American  National  Can  Co  (USA)  

Tettey  Tea.  Inc  (Wkis) 

Schweizar  Aircraft  Cotp  (Wkr^ 

Allied  Bendix  (UAW) 

General  Electric  Co  (Wkrs)  


Anchofage,  AK  ._ 

Conkfei,  NY 

Hotjart.  OK 

Watertown,  Wl 

Talbot  TN  

Lowell,  MA  

Lartaing  Ml  _ „ 

Long  Beach,  CA 

Monrovia,  CA 

Honttngton  Beach,  CA 

NewYofV,  NY  

WMIard.  OH 

CMcago,  IL 

Morrlsptains,  NJ  

Elmira.  NY  ...._ 

Qraan  Island,  NY 

Syracuse,  NY 


01/19/93 
01/1 9«3 

01/1  a'ga 

01/1 9r93 
01/1 9l«3 

o^nv93 

OVIMS 
01/19/93 
01/19«3 
01/19/93 
01/19/93 
01/19/93 
01/19/93 
01/19/93 
0V19/93 
01/19/93 
01/19/93 


1279/92 
12/30«2 
01/05/93 
01/05/93 
01/08/93 
01/08/93 
01/05/93 
12/23/92 
12/23«2 
12/23^2 
12/30«2 
01/06/93 
01/05«3 
01/07/93 
01/06/93 
01/05/93 
12l02m 


28.194 
28,195 
28,196 
28,197 
28,196 
28.199 
28,200 
28,201 
28.202 
28,203 
28,204 
28.205 
28.206 
28,207 
28.206 
28,209 
28.210 


ON  and  Gas. 

Chip  Modules. 

on  and  Gas. 

Transtormer^  and  Thermocouptea. 

Dresaasand  Jumpeuits. 

Telephone  Bootu. 

Turing  and  Boilng  Machinea. 

Commercial  Aircrafts. 

Commercial  /kucrafta. 

Commercial  Aircrafts. 

Warehouse  and  Distribution  kK  Co. 

Rubbar  Qlovw. 

AarssotCans. 

Tea. 

Military  Trair^  Aircraft. 

Brake  Linings  and  Realm. 

Sonar  and  Radar  Systams. 
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Appendix— Continued 


PeWtoner  (Unton^MMhaii/IInn) 


CaoHal  Cmiions,  mc  (tLQWU) 
Gregg  Onginate.  mc  (ILGWU) .... 
Nicotone  fashions,  mc  OLQWU) 

Wool  Fashions  (ILGWU)  _.. 

Verona  Fashion,  mc  (ILGWU)  ~ 

Cotone.  mc.  (ILGWU) 

Five  Sons  Coats  (ILGWU) 

HAP  Garment  OLGWU) -.. 

Palecmo  Fashlona,  mc  (ILGWU)  „ 

M.C.M.  Coats,  mc  (ILGWU) 

Del  Coal  Co..  mc  (ILGWU)  

Uttca  Alloys,  inc  (Wkrs) 

WWiain  Carter  Co  (The)  (Wtas)  ... 

Sharon  Jay  Togs,  Inc  (Wlos)  

PuiT^)  Unit  Service  (Wkrs)  _ 

Baker  Dietzel  &  Smith,  mc  (Wkrs) 
UnHed  States  Steel  Corp  (USWA) 

Geneva  Steel  Co  (USWA) 

Al  Tech  Specialty  Steel  (USWA) .. 
AJ  Tech  Specialty  Steel  (USWA) .. 
LesHe  Fay  Co.  Dress  Div.  (Wkrs) 
Binns  Machinery  Products  (Co)  .. 

Maytair  Industries  (Co) 

Maylair  mdustrtes  (Co) 


Location 


Hoboken,  NJ 

HobokMt,  NJ 

West  New  YorK  NJ 
Hotxjkeii.  NJ  ., 
Hot)Oken,NJ  .. 
Jersey  CKy.  NJ ... 
Jersey  City.  NJ ... 
Hoboken,  NJ  — 
Hobokan,  NJ  — 

Hoboken,  NJ 

UnkNi  City.  NJ  .„ 

Uttea,  NY ™ 

Senalobia.  MS  ... 
New  Bedford.  MA 

WBtelon.  ND  

Center  Pomt,  TX 

Braddock.  PA 

vmeyaid.  UT  — 

Dunkirk,  NY 

Waten«et,  NY  ... 
WMhes-Barra.  PA 
Cincinnati,  OH  ... 
Hamburg,  PA  .... 
New  Haven,  CT 


Data  re- 
ceived 


01/1  a/B3 

01/1  a'sa 

01/19^93 
01/19«3 
01/19/93 
01/19/93 
01/19/93 
01/1 9«3 
01/19/93 
01/19^93 
01/10/93 
01/1 9«3 
01/19/93 
01/19/93 
01/19/93 
01/19/93 
01/19/93 
01/19/93 
01/18/93 
01/1993 
01/1 9«3 
01/19/93 
01/19/93 
01/19/93 


Dateofpeti- 
tton 


01/06/93 
01/05/93 
01/05/93 
01/05/93 
01/0593 
01/05/93 
01/0593 
01/0593 
019593 
01/05/93 
01/05/93 
01/07/93 
12/02/92 
01/05/93 
01/06/93 
12/16/92 
01/0593 
01/0593 
01/07/93 
01/07/93 
01/05/93 
01/01/93 
01/06/93 
01/0693 


PeUttonNo. 


28,211 

28,212 

28,213 

28,214 

28,215 

28,216 

28,217 

28,218 

28,219 

28.220 

28,221 

28,222 

28,223 

28,224 

28,225 

28,226 

28,227 

28,228 

28,229 

28,230 

28,231 

28,232 

28,333 

28,234 


AitkMa  produced 


Coats  and  Jackets. 

Ladles  Wool  Coats. 

Coats  and  Sultt. 

Coats  and  Suits. 

Ladtos  Coats  and  Suits. 

Ladles'  Coats. 

Coats  and  Suita 

Ladles'  Coats  and  Suits. 

Ladies' Coals. 

Ladtos'  Coats  and  Suits. 

Ladles'  Coats. 

High  Temperture  AMoys. 

GiiTs  &  Boys'  Undenwear. 

Chiklrens  Sportswear. 

OHHeW  Services. 

/Mrcraft  Parts. 

Steel  and  Related  Products. 

Carbon  Plate  and  Con  Sheet  Products. 

Steel  Bar  and  Rode. 

Steel  Bar  and  Rods. 

Ladies  Apparel. 

Ron  Lathee. 

Ladies'  and  Chiidrens'  Sportswear. 

AdministrBtlve  and  Office  tor  Mig  Plants. 


IFR  Doc.  93-2337  Filed  2-1-93;  8:45  am] 

MLUNG  COOC461»-«-M 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  of 
January  1993. 

In  order  for  an  afBrmative 
determination  to  be  made  and  a 
certification  of  eUgibility  to  apply  for 
adjustment  e<;sistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met. 

(1)  That  a  significant  number  or  proportion 
of  the  worlcers  in  the  workers'  firm,  or  an 
appropriate  subdivision  thereof,  have  become 
totally  or  partially  separated, 

(2)  That  sales  or  production,  or  both,  of  the 
firm  or  subdivision  have  decreased 
absolutely,  and 

(3)  That  increases  of  imports  of  articles  like 
or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contributed  importantly  to 
the  separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 


contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-27,787:  Praxair.  Inc.,  Linde  Div., 

Tonawanda.  NY 
TA-W-27.967;  Stiles  Apparel  Team,  Inc., 

Dallas.  TX 
TA-W-28.000;  Garfield  Sportswear.  Inc., 

Garfield.  N} 
TA-W-27.949;  Dyna  Turn  of  Oklahoma.  Inc.. 

Elk  aty.  OK 
TA-W-28.001;  QSrT  Coat,  Inc..  Paterson,  NJ 
TA-W-27,796:  Production  Pattern  Co., 

Bedford,  OH 
TA-W-27.907;  Douglas  &  Lomson  Co.. 

Cleveland,  h4S 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  has  not  been  met  for  the 
reasons  specified. 

TA-W-27,938;  Daishowa  America  Co.. 
Ltd.,  Airport  Road  Log  Yard,  Port 
Angeles,  WA 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-27,997;  Texaco  Exploration  & 
Production,  Inc.,  Eastern  E&P 
Region,  New  Orleans,  LA 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-27,898;  Cambria  6-  Induana 
Railroad  Co.,  Colver,  PA 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

7^4-^-27,947;  Shallow  Production,  Inc.. 
Evanston,  WY 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 


under  section  222  of  the  Trade  Act  of 

1974. 

TA-W-27,954  &  TA-W-27,955; 

Intershoe,  Inc..  DIP.  Millersburg,  PA 
and  Harrisburg,  PA 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 

TA-W-28,005;  Casual  Coat  Co.,  Inc.. 
Paterson.  NJ 

The  investigation  revealed  that 
criterion  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-28,057;  Dante  Sportswear, 
Clifton,  NJ 

The  investigation  revealed  that 
criterion  (2)  and  criterion  (3)  have  not 
been  met.  Sales  or  production  did  not 
decline  during  the  relevant  period  as 
required  for  certification.  Increases  of 
imports  of  articles  like  or  directly 
competitive  with  articles  produced  by 
the  firm  or  appropriate  subdivision  have 
not  contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 
TA-W-27,918;  Autologic.  Inc.,  Norcross, 
GA 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 
TA-W-28.139;  GTE.  Potosi,  MO 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  section  222  of  the  Trade  Act  of 
1974. 


TA-W'28,015;  Nestle  Beverage  Co.. 
Simbury.  OH 
The  investigation  revealed  that 
caiterion  (2)  and  criterion  (3)  have  not 
been  met.  Sales  or  production  did  not 
decline  during  the  relevant  period  as 
required  for  certification.  Increases  of 
imports  of  articles  like  or  directly 
competitive  with  articles  produced  by 
the  firm  or  appropriate  subdivision  have 
not  contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

ACBrmative  Determinations 

TA-W'27,892:  Reynolds  Cable  Plant. 

Longview.  WA 
A  certification  was  issued  covering  all 
workers  engaged  in  the  production  of 
aluminum  redraw  rod  and  bare 
aluminum  conductor  separated  on  or 
after  September  29, 1991. 
TA-W-'27,962:  Evelyn  Pearson  Div.  of 

Leslie  Fay,  Brooklyn.  NY 
A  certification  was  issued  covering  all 
workeors  separated  on  or  after  October 
22, 1991. 
TA-W^27,969  &■  TA-W-27,969A: 

Western  Atlas  Core  Laboratories, 

Aurora,  CO  &■  Carmllton.  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
23, 1991. 
TA-W'27,988;  Country  Miss.  Inc.. 

Bristol,  VA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
6. 1991. 
TA-W-27,732;  fFP  Energy.  Inc., 

Houston,  TX 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  19, 
1991. 
TA-W~27,961:  Brown  Shoe  Co.,  Salem. 

IL 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
19, 1991. 

7^4-^-27,970;  W.R.  Grace  &■  Co., 
Construction  Products  Div.,  New 
Castle,  PA 

A  certification  was  issued  covering  all 
workrais  separated  on  or  after  September 
30, 1991. 

7^-1^-27,993;  Rogers  Corp  Circuit 
Interconnections  Group.  Chandler, 
AZ 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  November 

6, 1991. 

TA-W~27,952:  Austin  Powder  Co., 
McArthur.  OH 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  October 

21, 1991  and  before  November  1, 1992. 


7.4-^-27,958;  Engineered  Well 
Services.  Inc..  Prudhoe  Bay.  AK 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October  5, 
1991. 

TA-W-28.033;  Exlog,  Inc..  Houston,  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
2, 1991. 

TA-W-27,881:  Grant  Tensor 

Geophysical  Corp.,  Houston.  TX 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 

21. 1991. 

TA-W-27.939;  Powerex.  Inc.. 
Youngwood.  PA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 

26. 1992. 

TA-W-28.003:  RCR  Sportswear  Co., 
Passaic.  NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  October 
29, 1991. 

7A-lV-28,042;  Shell  Oil  Co.. 
Administration  and  E&P, 
Birmingham.  AL  6-  Operating  at 
Various  Locations  in  the  Following 
States:  A;  AL.  B;  MS,  C;  NM 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
2, 1991. 

TA-W-28,043;  Shell  Oil  Co..  Shell 

Western  E  &■  P  Inc.,  Birmingham,  AL 
&■  Operating  at  Various  Locations  in 
the  Following  States:  A;  AL,  B;  MS. 
C;NM 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
2.1991. 

TA-W-28,046;  Shell  Oil  Co..  Shell 
Offshore,  Inc.,  Birmingham,  AL  &■ 
Operating  at  Various  Locations  in 
the  Following  states:  A;  AL,  B;  MS 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  November 
2, 1991. 

I  hereby  certify  that  the  aforementioned 
determinations  were  issued  during  the  month 
of  January  1993.  Copies  of  these 
detemiinations  are  available  for  inspection  in 
room  C-4318,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington,  DC 
20210  during  noraial  business  hours  or  will 
be  mailed  to  persons  to  write  to  the  al>ove 
address. 

Dated:  January  26, 1993. 
Violet  Thompson, 

Deputy  Director,  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  93-2338  Filed  2-1-93;  8:45  am] 
BILUNQ  C006  451»-3fr-M 


TA-W-27,S14 

Weyerhaeuser  Snoqualmte,  WA 

Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  an  application  dated  December  14. 
1992,  the  Western  Council  of  Industrial 
Workers  Local  #1845  (WOW)  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  November  12,  1992  and  published  in 
the  Federal  Register  on  December  3, 
1992  (57  PR  57241). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  foots  not 
previously  considered  that  the  determination 
complained  of  was  erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  l>ased  on  a  mistake  in  the 
determination  of  foots  not  previously 
considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Of^cer,  a  misinterpretation  of  foots  or  of  the 
law  justified  reconsideration  of  the  decision. 

The  union  claims  that  lumber  imports 
from  Canada  have  adversely  affected  the 
workers  at  Weyerhaeuser  while  at  the 
same  time  tlere  was  a  lumber  supply 
problem  in  the  Northwest.  Lumber 
supply  problems  would  not  form  a  basis 
for  a  worker  group  certification.  Further, 
U.S.  imports  of  softwood  lumber  ftt)m 
Canada  were  included  in  the 
Department's  aggregate  U.S.  import 
tables. 

The  Department's  denial  was  based 
on  the  fact  that  the  "contributed 
importantly"  test  of  the  Worker  Group 
Requirements  of  the  Trade  Act  of  1974 
was  not  met  for  softwood  lumber  and 
wood  chips  in  the  period  relevant  to  the 
worker  petition. 

The  Department's  survey  of 
Snoqualmie's  major  customers  shows 
that  they  did  not  purchase  imported 
softwood  lumber  or  wood  chips  during 
the  survey  period.  The  survey  also 
shows  that  more  than  half  of  their  top 
ten  customers  were  foreign.  A  decline  in 
export  sales  would  not  form  a  basis  for 
a  worker  group  certification. 

Investigation  findings  show  that  sales 
and  production  at  Snoqualmie  increased 
in  1992  compared  to  1991.  The  findings 
also  show  that  the  workers  are  not 
separately  identifiable  by  product. 

Other  findings  show  that  worker 
separations  occurred  because  of  the 
introduction  of  labor  saving  equipment. 
Automatic  lumber  sorters  with  laser 
readers  and  computers  eliminated 
several  jobs  at  Weyerhaeuser's 
Snoqualmie  mill.  Previously  the  sorting 
of  lumber  in  10  foot,  12  foot  lengths  and 
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4  inch,  6  inch  and  8  inch  widths  was 
done  by  hand.  Technological 
unemployment  would  not  provide  a 
basis  for  a  worker  group  certification. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  errtv  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC.  this  21st  day  of 
January  1993. 
StephoB  A.  WandiMr, 

Oeputy  Director.  Office  ofLegaiation  6r 

Actuarial  Service,  Unemployment  Insurance 

Service. 

IFR  Doc  93-2339  Filed  2-1-93;  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[rtoticc  93-008] 

NASA  Advisory  Council  (NAC), 
Aeronautics  Advisory  Committee 
(AAC):  Meeting 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  meeting. 

SlMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NAC,  Aeronautics  Advisory  Committee 
Task  Force  on  General  Aviation 
Transportation. 

DATES:  February  16. 1993,  8:30  a.m.  to 
4:30  p.m.;  and  February  17, 1993. 8:30 
a.m.  to  3  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  room  625, 
Building  lOB.  600  Independence 
Avenue,  SW.,  Washington.  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ray  Hood,  Office  of  Aeronautics, 
National  Aeronautics  and  Space 
Administration.  Washington,  DC  20546, 
202/453-2841. 

SUPPt^MENTARY  MFORMATION:  The 
meeting  will  be  op>en  to  the  public  up 
to  the  seating  capacity  of  the  room.  "Hie 
agenda  for  the  meeting  is  as  follows: 

—Discussion  of  Charter  and  Schedule 
— Review  NASA  Research  Activities 


Dated:  Jaouaiy  22. 1993. 
fohn  W.  GaU; 

Advisory  Committee  Martagement  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  93-2349  Filed  2-1-93;  8:45  am] 

■NXMO  COM  mo-«i-« 


[Notice  93-007] 

NASA  Advisory  Council,  Space 
Science  and  Appiicationa  Adviaory 
Committee,  Ufe  Sdencea 
Sul>committee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  the  National  Aeronautics 
and  Space  Administration  announces  a 
meeting  of  the  NASA  Advisory  Council, 
Space  Science  and  Applications 
Advisory  Committee,  Life  Sciences 
Subcommittee. 

DATES:  February  9, 1993, 8:30  a.m.  to  5 
p.m.;  uid  February  10, 1993,  8:30  a.m. 
to  12:30  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  room  MIC-3,  300 
E  Street,  SW.,  Washington,  DC  20546- 
0001. 

FOR  FURTHER  INFORMATION  CONTACr. 

Dr.  Ronald  J.  White.  Code  SB.  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546  (202/358-2147). 

SUPPl^MENTARY  INFORMATION:  The 
meeting  will  be  closed  to  the  public  on 
Tuesday,  February  9, 1993,  from  9  ajn. 
to  10  a.m.  and  on  Wednesday,  February 
10, 1993,  from  8:30  a.m.  to  9  a.m.  in 
accordance  with  5  U.S.C.  552b(c)(6),  to 
allow  for  a  discussion  on  qualifications 
of  individuals  being  considered  for 
membership  to  the  Subcommittee.  The 
remainder  of  the  meeting  will  be  open 
to  the  public  up  to  the  seating  capacity 
of  the  room.  The  agenda  for  the  meeting 
is  as  follows: 

— Life  Sciences  Status 

— Russian  Cooperation  Program 

— Strategic  Planning  and  Budgetary 
Initiatives 

— Review  of  Discipline  Working  Group 
Reports 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 


Dated:  January  22, 1993. 
JohnW.Gafi; 

Advisory  Committee  Uartagement  Officer, 
National  AeronauticM  and  Space 
Administration. 

[FR  Doc.  93-2350  Filed  2-1-93;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Documenta  Containing  Reporting  or 
Recordkeeping  Requirementa;  Office 
of  Management  and  Budget  (0MB) 
Review 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  OMB  review  of 
information  collection. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  Type  title  of  the  information 
collection:  NRC  Form  241— Report  of 
Proposed  Activities  in  Non-Agreement 
States. 

3.  The  form  number  if  applicable: 
NRC  Form  241. 

4.  How  often  the  collection  is 
required:  TTie  forms  are  submitted  only 
as  the  specified  uses  occur. 

5.  Who  will  be  required  or  asked  to 
report:  Any  Agreement  State  licensee 
who  engages  in  activities  (use  of 
radioactive  byproduct  material)  in  non- 
Agreement  States  under  the  general 
license  in  10  CFR  150.20. 

€.  An  estimate  of  the  number  of 
responses  annually:  200. 

7.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  50  (15  minutes 
per  response). 

8.  An  indication  of  whether  section 
3504(h).  Public  Law  96-51 1  applies:  Not 
applicable. 

9.  Abstract:  NRC  Form  241  is  required 
to  be  filed  with  NRC  by  any  Agreement 
State  licensee  who  engages  in  activities 
(use  of  radioactive  byproduct  material) 
under  the  general  license  in  10  CFR 
150.20.  This  notification  permits  NRC  to 
schedule  inspections  of  the  activities  to 
determine  whether  the  activities  are 
being  conducted  in  accordance  with 
requirements  for  protection  of  the 
public  health  and  safety. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Public  Document  Room,  2120  L 
Street,  NW.  (Lower  Level),  Washington, 
DC. 
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Comments  and  questions  may  be 
directed  by  mail  to  the  ONfB  reviewer: 
Ronald  Minsk,  Office  of  Information  and 
Regulatory  Affairs  (3150-0013),  NEOB- 
3019),  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

Comments  may  also  be  communicated 
by  telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  (301)  492-8132. 

Dated  at  Bethesda,  Maryland,  this  2Sth  day 
of  January  1993. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranford, 

Designated  Senior  Official  for  Information 
Resources  Management. 
(FR  Doc.  93-2324  Filed  2-1-93;  8:45  am] 
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Brunswick  Steam  Electric  Plant,  Units 
1  and  2,  Carolina  Power  &  Ught 
Company,  et  al.;  Environmental 
Assessment  and  Rnding  of  No 
Significant  Impact 

[Docket  Not.  50-325  and  50-324] 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-71 
and  DPR-62  issued  to  Carolina  Power  & 
Light  Company  (CP&L  or  the  licensee) 
for  operation  of  the  Brunswick  Steam 
Electric  Plant,  Units  1  and  2,  located  in 
Bnmswick  County,  North  Carolina. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  amendments  would 
allow  a  one-time  only  revision  to  the 
requirements  of  Section  3.3.3  of 
Technical  Specification  3/4.3.3, 
Emergency  Core  Cooling  System 
Actuation  Instrumentation  when  in 
Operational  Condition  4  (Cold 
Shutdown)  to  support  modifications  to 
upgrade  the  seismic  qualification  of 
instrument  racks  H21-P009  (Unit  2 
only)  and  H21-P010  (Unit  1  and  Unit  2). 
The  amendments  would  allow  the 
minimum  number  of  operable  channels 
for  one  reactor  steam  dome  pressure — 
low  instrumentation  trip  system  to  be 
temporarily  reduced  from  two  (2) 
channels  to  one  (1)  channel.  This  would 
allow,  on  three  separate  occasions 
during  this  present  outage,  one  reactor 
steam  dome  pressure — low  (injection 
permissive)  channel  to  be  placed  in  the 
condition  (tripped)  that  would  satisfy 
the  logic  for  allowing  injection  by  the 
associated  emergency  core  cooling 
system  (ECCS)  for  up  to  seven  (7)  days 
without  invoking  the  associated  Action 
statement  requirements. 


The  proposed  amendment  is  in 
accordance  with  CP&L's  application 
dated  November  16, 1992. 

The  Need  for  the  Proposed  Action 

The  proposed  change  to  the  Facility 
Operating  Licenses  is  needed  so 
modifications  can  be  made  to  upgrade 
the  seismic  qualification  of  the  ECCS 
instrument  racks  H21-P009  (Unit  2 
only)  and  H21-P010  (Unit  1  and  Unit  2) 
prior  to  startup  from  the  ciurent  outage. 

Envimnmental  Impacts  of  the  Proposed 
Action 

The  proposed  one-time  amendment 
will  not  alter  the  function  of  the 
emergency  core  cooling  system 
actuation  instrumentation,  and  the 
planned  compensatory  actions  will 
ensure  that  the  consequences  of  any 
previously  evaluated  accident  are  not 
increased.  Therefore,  there  will  not  be  a 
significant  increase  in  the  types  or 
amounts  of  any  effluent  that  may  be 
released  offsite  and,  as  such,  the 
proposed  amendment  does  not  involve 
irreversible  environmental 
consequences  beyond  those  already 
associated  with  normal  operation  of  the 
plant. 

The  staff  has  determined  that  the 
proposed  change  does  not  alter  any 
initial  conditions  assumed  for  the 
design  basis  accidents  previously 
evaluated  nor  change  operation  of  safety 
systems  utilized  to  mitigate  the  design 
basis  accidents. 

The  proposed  change  does  not 
increase  the  probability  or  consequences 
of  accidents.  No  changes  are  being  made 
in  the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  proposed 
action  would  result  in  no  significant 
radiological  environmental  impact. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
change  to  the  License  involves  one 
component  in  the  plant  which  is  located 
within  the  restricted  area  as  defined  in 
10  CFR  part  20.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impacts. 
Therefore,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed 
amendments. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  are  no  significant 
environmftntal  effects  that  would  result 
from  the  proposed  actions,  any 
alternatives  with  equal  or  greater 


environmental  impacts  need  not  be 
evaluated.  The  principal  alternative 
would  be  to  deny  the  licensee's  request 
for  amendments.  This  would  not  reduce 
environmental  impacts  of  plant 
operation. 

Alternative  Use  of  Resources  •\ 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
(FES)  for  the  Brunswick  Steam  Electric 
Plant,  Units  1  and  2,  dated  January 
1974. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons. 

Finding  of  No  Significant  Impact 

Based  on  the  foregoing  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  license 
amendments. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  16, 1992, 
which  is  available  for  public  inspection 
in  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington.  DC  20555.  and 
the  local  public  document  room  located 
at  the  University  of  North  Carolina  at 
Wilmington,  William  Madison  Randall 
Library,  601  S.  College  Road, 
Wilmington.  North  Carolina  28403- 
3297. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  January  1993. 

For  the  Nuclear  Regulatory  Commission. 
Elinor  G.  Adensun. 

Director,  Project  Directorate  II-l,  Division  of 
Reactor  Projects — I/II,  Office  of  Nuclear 
Reactor  Regulation. 

[PR  Doc.  93-2489  Filed  2-1-93;  8:45  am] 
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[Dodwt  No.  70-36;  UcwiM  No.  SNM-33] 

Rnding  of  No  Significant  impact  and 
Notice  of  Opportunity  for  a  Hearing 
Amendment  of  Special  Nuclear 
IMaterial;  ComtMJStion  Engineering, 
Inc.;  Hematite,  MO 

Correction 

In  FR.  Doc.  92-31706.  appearing  on 
pages  62392-62394  in  the  issue  of 
Wednesday.  December  30, 1992.  three 
corrections  are  reouired: 

1.  Page  62392.  the  right  column,  the 
third  line  of  the  third  paragraph  reads. 


6814 


Fedaral  Regiater  /  Vol.  58.  No.  20  /  Tuesday.  Frfyuary  2.  1993  /  NoUcBa 


"8,000  kilograms  of  uranium  snriched 
to*  *  *"  and  should  reed  "8.000 
kilograms  of  U-235  contained  in 
uranium  enriched  up  to  *  *  *" 

2.  Page  62393.  right  column,  third 
paragraph,  the  location  of  the  nearest 
resident  reads  "east-southeast"  and 
should  read  "west-northwest." 

3.  Page  62394,  left  column,  second 
Une  under  heading  Opportunity  ha  a 
Hearing,  the  word  "renewal"  should  be 
"amendment" 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  January  1993. 

For  the  Nuclear  Regulatory  Commission, 
fohn  Hkkey.  *^^ 

Chief,  Fuel  Cycle  Safety  Branch  Dhrisioa  of 
Industrial  and  Medical  Nuclear  Safety. 
NMSS. 
(FR  Doc.  93-2373  Piled  2-1-93;  8:45  ami 
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[Dochet  No*.  50-295  and  50-304) 

ComtnomMsMh  Edi«on  Co^-  Nottc*  ol 
Issuanos  d  EnvkonnMntai 
Assessmant  and  Rncflng  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Ck)mmission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  UPR- 
39  and  DPR-48,  issued  to 
Commonwealth  Edison  Company  (the 
licensee),  for  operation  of  the  Zion 
Nuclear  Power  Station,  Units  1  and  2. 
respectively,  located  in  Lake  County, 
Illinois. 

Identification  of  Pn^iosed  Action 

The  amendmoit  would  consist  of  a 
change  to  the  Technical  Specifications 
(TS)  that  would  increase  the  storage 
capacity  of  the  spent  fuel  pool  to  3012 
fuel  assemblies,  including  six  (6) 
defective  fuel  storage  cells. 

The  amendment  to  the  TS  is 
responsive  to  the  Ucensee's  appHcation 
dated  January  15, 1992,  as 
supplemented  by  additional 
correspondence  datud  October  2  and  16, 
1992.  The  NRC  staS  has  prepared  an 
Environmental  Assessment  of  the 
proposed  action. 

Summary  of  EnriroiuneBtal  Assessment 

The  "Final  Generic  Environmental 
Impact  Statement  (FGEIS)  on  Handling 
and  Storage  of  Spent  Light  Water  Power 
Reactor  Fuel"  (NUREG-0575),  Volumes 
1-3  (1979),  concluded  that  the 
environmental  impact  of  interim  storage 
of  spent  fuel  was  negligible  and  the  cost 
of  the  various  alternatives  reflects  the 
advantage  of  continued  generation  of 
nuclear  power  with  the  accompanying 
spent  fuel  storage.  Because  of  the 


differences  in  design,  the  FGEIS 
reconunended  evaluating  spent  fuel 
pool  expansions  on  a  case-by-case  basis. 

For  Zion  Station,  UniU  1  and  2,  the 

expansion  of  the  storage  capacity  of  the 
spent  fuel  pool  will  not  create  any 
significant  additional  radiological 
effects  or  nonradiological  enWronmental 
impacts  beyond  those  assessed  in  the 
Commission's  Final  Environmental 
Statement  (FES)  issued  in  December 
1972  related  to  the  operation  of  Zion 
Station,  and  in  the  Safety  Evaluation 
Reports  issued  August  9, 1976,  and 
February  28, 1980,  in  support  of  license 
amendments  concerning  storage 
capacity. 

The  occupational  radiation  dose  for 
the  proposed  operation  of  the  expanded 
spent  fuel  pool  is  estimated'to  be  less 
than  three  percent  of  the  total  aimual 
occupational  radiation  exposure  for  this 
facility. 

Finding  of  No  Significant  Impact 

The  staff  has  reviewed  the  proposed 
spent  fuel  pool  expansion  to  the  facility 
relative  to  the  requirements  set  forth  in 
10  CFR  part  51.  Based  on  this 
assessment,  the  staff  concludes  that 
there  are  no  significant  radiological  or 
nonradiological  impacts  associated  with 
the  proposed  action  and  that  the 
issuance  of  the  proposed  amendment  to 
the  license  will  have  no  significant 
impact  on  the  quality  of  the  human 
environment.  Therefore,  purauant  to  10 
CFR  51.31,  no  environmental  impact 
statement  needs  to  be  prepared  for  this 
action. 

For  further  details  with  respect  to  this 
action  see  (1)  the  application  for 
amendment  dated  January  15. 1992.  as 
supplemented  by  additional 
correspondence  dated  October  2  and  16. 
1992,  (2)  the  FGOS  on  Handling  and 
Storage  of  Spent  Light  Water  Power 
Reactor  Fuel  (NUREG-0575).  (3)  the  FES 
for  Zion  Station  dated  December  1972, 
and  (4)  the  Environmental  Assessment 
dated  January  25, 1993. 

These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  2120  L  Street, 
NW.,  Washington,  DC  20555  and  at  the 
Waukegan  Public  Library.  128  North 
County  Street,  Waukegan.  Illinois 
60085. 

Dated  at  Rockville.  Maryland,  this  2Sth  day 
of  January  1993. 

Qyde  Y.  Shinki, 

Senior  Prefect  Manager,  Project  Directorate 
in-2.  Division  of  Reactor  Projects  lU/IV/V. 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  93-2374  Filed  2-1-93;  8:45  am) 
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[Dockat  No.  50-2191 

GPU  Nuclaar  Corp.;  laauanca  of 
Environmantal  Aaaaaamant  and 
Rnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendmeot 
to  Facility  Operating  License  No.  DPR- 
16.  issued  to  the  OPU  Nuclear 
Corporation  (the  licensee),  for  operation 
of  the  Oyster  Creek  Nuclear  Generating 
Station,  located  in  Ocean  County,  New 
Jersey. 

Identificatioo  of  Proposed  Action 

The  amendment  would  consist  of  a 
change  to  the  Oyster  Creek  Nuclear 
Generating  Station  FaciUty  Operating 
License  No.  DPR-16  to  extend  the 
expiration  date  of  the  operating  license 
from  December  15.  2004  to  April  9, 
2009.  These  dates  represent  40  yeara 
from  the  dates  of  issuance  of  the 
construction  permit  and  the  c^wrating 
license,  respectively.  The  license 
amendment  is  in  response  to  the 
licensee's  application  dated  October  4, 
1991,  as  supplemented  December  11 
and  24, 1991,  May  19,  June  3  and  24, 
and  November  5, 1992. 

Summary  of  Environmental  Assessment 

The  NRC  staff  has  reviewed  the 
potential  environmental  impact  of  the 
proposed  change  in  the  expiration  date 
of  the  operating  license  for  the  Oyster 
Creek  Nuclear  Generating  Station.  The 
staff  reviewed  the  Final  Environmental 
Statement  Related  to  Operation  of 
Oyster  Creek  Nuclear  Generating 
Station,  dated  December  1974,  the 
Environmental  Assessment  for  the 
Oyster  Creek  Full  Term  Operating 
License  issued  April  10, 1986,  and 
Supplement  1  to  the  Environmental 
Assessment  issued  June  19, 1991,  and 
additional  information  provided  by  the 
licensee  in  its  license  amendment 
submittal,  as  supplemented,  to 
determine  if  any  significant 
environmental  impacts,  other  than  those 
previously  considered,  would  be 
associated  with  the  proposed  license 
extension. 

With  regard  to  normal  plant 
operation,  occupational  radiation 
exposures  to  personnel  have  decreased 
as  a  result  of  recent  plant 
improvements.  Further  reducticms-in 
radiation  dose  rates  are  expected  as  a 
result  of  the  ongoing  as  low  as  is 
reasonably  achievable  (ALARA) 
program. 

Accordingly,  the  NRC  staff  concludes, 
that  as  a  result  of  the  license  extension, 
the  radiological  impact  on  the  general 
public  womd  not  increase  over  that 
previously  evaluated  in  the  FES  and  the 
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occupational  expocuras  will  be 
consistent  with  the  industry  averagB  and 
in  accordance  with  10  CFR  part  20. 

The  NRC  staff  has  in  the  past 
concluded  that  the  environmental 
impacts  associated  with  the  uraniiun 
fuel  cycle  are  very  small  when 
compared  with  the  doee  commitments 
resulting  from  natural  background 
sources. 

The  environmental  impacts 
attributable  to  transportation  of  fuel  and 
waste  to  and  from  the  Oyster  Creek 
Nuclear  Generating  Station,  v«rith  respect 
to  normal  conditions  of  transport  and 
possible  accidents  in  transport,  would 
be  bounded  as  set  forth  in  Summary 
Table  S-4  of  10  CFR  51.52.  and  the 
values  in  Table  S-4  would  continue  to 
represNit  the  contribution  of 
transportation  to  the  environmental 
costs  associated  with  reactor  operation. 

The  NRC  staff  has  concluded  that  the 
proposed  extension  would  not  cause  a 
signiHcant  increase  in  the 
nonradiological  impact  to  the 
environment  and  would  not  change  any 
conclusions  previously  reached  by  the 
NRC  staff. 

Finding  of  No  Significant  Impact 

The  NRC  staff  has  reviewed  the 
proposed  change  to  the  expiration  date 
of  the  operating  license  for  the  Oyster 
Creek  Nuclear  Generating  Station 
relative  to  the  requirements  set  forth  in 
10  CFR  part  51.  Based  upon  the 
environmental  assessment,  the  staff 
concluded  that  there  are  no  significant 
radiological  or  nonradiological  impacts 
associated  with  the  proposed  action  and 
that  the  proposed  license  amendment 
will  not  have  a  significant  effect  on  the 
quality  of  the  human-environment 
Therefore,  the  Commissicm  has 
determined,  pursuant  to  10  CFR  51.31. 
not  to  prepare  an  environmental  impact 
statement  for  the  proposed  amendment. 

For  further  details  with  respect  to  this 
action,  see:  (1)  The  application  for 
amendment  dated  October  4. 1991.  as 
supplemented  December  11  and  24, 
1991.  May  19.  June  3  and  24,  and 
November  5, 1992;  (2)  the  Final 
En vircKi  mental  Statement  Related  to 
Operation  of  the  Oyster  Creek  Nuclear 
Generating  Statical  issued  Decembo^ 
1974;  (3)  the  Environmental  Assessment 
for  the  Oyster  Creek  Full-Term 
Operating  License  issued  April  10, 
1984,  and  Supplement  1  to  the 
Environmental  Assessment  issued  June 
19, 1991;  and  (4)  the  Environmental 
Assessment  dated  January  25, 1993. 

These  documents  are  avail^^  for 
public  inspection  at  the  CommissioA's 
Public  Document  Room.  2120  L  Street. 
NW.,  Washington,  DC  20555.  and  at  the 
local  p«blic  document  room  located  at 


the  Ocean  County  library  RefBrancs 
Department,  101  Washington  Street, 
Toms  River,  New  Jersey  08753. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  January  1993. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  Slola, 

Director.  Project  Directorate  1-4,  Diviaon  of 
Reactor  Projects — 1/U,  Office  of  Nuclear 
Reactor  Regulation. 

(FR  Doc.  93-2326  Filed  2-1-93;  8.45  am] 
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Design  Baste  Threat;  Meeting 

AGENCY:  Nuclear  Regulatcny 
Commission. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Nuclear  Utility  Management 
and  Resources  Committee  (NUMARCJ 
requested  a  meeting  to  discuss  the 
Nuclear  Regulatory  Commission's  threat 
program  and  the  process  utihzed  to 
establish  the  design  basis  threat 
statements  contained  in  10  CFR  73.1. 
NUMARC's  letter  of  December  21, 1993 
to  Mr.  Selin,  Chairman,  U.S.  Nuclear 
Regulatory  Commission  addressed 
several  regulations  that  they  believe 
increase  costs  to  licensees  without  a 
commensurate  safety  benefit.  NUMARC 
suggested  that  the  design  basis  threat  be 
reassessed  in  order  to  bring  plant 
security  programs  in  line  with  today's 
envinmment,  which  they  believe  has 
changed  significantly  since  the 
publication  of  the  threat  statements  in 
1977. 

DATES:  February  9, 1993, 10  ajn. 

AO{)RESSES:  11555  Rockville  Pike,  room 
IF-19,  Rockville,  Maryland. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  F.  Burnett,  Director,  Division 
of  Safeguards  and  Transportation. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Telephone: 
(301) 504-3365. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  January,  1993. 

For  the  Nuclear  Regulatory  Commission. 
Robert  F.  Bwnett, 
Director,  Division  of  Safeguards  and 
Transportation. 
[FR  Doc  93-2372  Filed  2-1-93;  8:45  am} 
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[Oedkst  No.  090-13027; 
00722-06;  EA  92-182) 


Ns-ta- 


Order  Imposing  Civfl  llonMary  Penalty 

In  the  Matter  of  Department  of  the  Amy, 
U.S.  Army  Armament  Headquarters,  Rock 
Island.  lUinois 


Department  of  the  Army  fLicensee)  is 
the  holder  of  Byproduct  Material 
License  No.  12-00722-06  issued  by  the 
Nuclear  Regulatory  Commission  (NRC 
or  Commission)  on  September  13, 1977. 
The  license  was  amended  in  its  entiraty 
on  February  25, 1989,  and  is  due  to 
expire  on  April  30,  1994.  The  license 
was  most  recently  amended  on  May  14, 
1992.  The  hcense  authorizes  the 
Licensee  to  possess  and  use  sealed 
tritium  sources  in  glass  ampoules,  not  to 
exceed  85,000  curies  total  and  10.2 
curies  p>er  device,  to  be  used  in  fire 
control  devices  in  accordance  with  the 
conditions  specified  therein. 


An  inspection  of  the  Licensee's 
activities  was  conducted  on  June  5 
through  August  17. 1992.  The  results  of 
this  inspection  indicated  that  the 
Licensee  had  not  conducted  its 
activities  in  full  compliaix»  with  NRC 
requirements.  A  written  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice)  was  served  upKm 
the  Licensee  by  letter  dated  October  2. 
1992.  The  Notice  states  the  nature  of  the 
violations,  the  provisions  of  the  NRC's 
requirements  that  the  Licensee  had 
violated,  and  the  amount  of  the  civil 
penalty  proposed  for  the  violations.  The 
Licensee  responded  to  the  Notice  by  twro 
letters  dated  October  23, 1992.  In  its 
response,  the  Licensee  takes  exception 
to  the  proposed  impositicm  of  dvil 
penalty  and  provides  arguments  why 
the  proposed  penalty  is  not  justified. 
The  Licensee  does  not  take  issue  with 
any  of  the  seven  violations.  The  events 
upon  which  the  violations  are  based 
wei'e  independently  confirmed  throng^ 
investigations  performed  by  the 
Licensee.  However,  the  Licensee  does 
not  agree  that  the  number  and  scope  of 
the  violations  represent  a  significuit 
failure  to  provide  adequate  management 
oversight  of  licensed  activities,  and  an 
ineffective  training  program.  Further, 
the  Licensee  takes  exception  to  the  NRC 
StafTs  application  of  the  civil  penalty 
adjustment  factors  in  the  areas  of 
corrective  action,  licensee  performance, 
and  prior  opportimity  to  identify. 

m. 

After  consideration  of  the  Licensee's 
response  and  the  statements  of  feet, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in  the 
Appendix  to  this  Order,  that  the 
violations  occurred  as  stated  and  that 
the  penalty  proposed  for  the  violations 
designated  in  the  Notice  should  be 
imposed. 
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IV. 

In  view  of  the  foregoing  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C 
2282,  and  10  CFR  2.205,  it  is  hereby 
ordered  that: 

The  Licensee  pay  a  civil  penalty  in  the 
amount  of  SIS.OOO  within  30  days  of  the  date 
of  this  Order,  by  check,  draft,  money  order, 
or  electronic  tranafer,  payable  to  the 
Treasurer  of  the  United  States  and  mailed  to 
the  Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Dociunent  Control  Desk,  Washington,  DC 
20555. 


The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director,  OfHce  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control 
Desk,  Washington,  DC  20555.  Copies 
also  shall  be  sent  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address  and  to 
the  Regional  Administrator,  NRC  Region 
in,  799  Roosevelt  Road,  Glen  Ellyn, 
IlUnois  60137. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order,  the  provisions  of  this  Order 
shall  be  effective  and  final  without 
further  proceedings.  If  payment  has  not 
been  made  by  that  time,  the  matter  may 
be  referred  to  the  Attorney  General  for 
collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 
Whether,  on  the  basis  of  the  violations 
admitted  by  the  Licensee,  this  Order 
should  be  sustained. 

Dated  at  Rockville,  Maryland  this  25th  day 
of  January  1993. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L.  Thompson,  Jr., 

Deputy  Execu  five  Director  for  Nuclear 
Materials  Safety,  Safeguards  and  Operations 
Support. 

Appendix 

Evaluations  and  Conclusions 

On  October  2, 1992,  a  Notice  of 
Violation  and  Proposed  Imposition  of 
Qvil  Penalty  (Notice)  was  issued  for 
violations  identified  during  an  NRC 
inspection  on  June  5  through  August  17, 
1992.  The  Department  of  the  Army 
responded  to  the  Notice  in  two  letters 
dated  October  23, 1992.  In  its  responses, 
the  Licensee  does  not  take  issue  with 


any  of  the  seven  violations.  However, 
the  Licensee  does  not  agree  that  the 
number  and  scope  of  the  violations 
represent  a  significant  failiue  to  provide 
adequate  management  oversight  of 
licensed  activities,  and  an  ineffective 
training  program.  Further,  the  Licensee 
takes  exception  to  the  NRC  Staffs 
application  of  certain  civil  penalty 
adjustment  factors.  The  NRC's 
evaluation  and  conclusions  regarding 
the  Licensee's  requests  are  as  follows: 

Restatement  of  Violations 

A.  Condition  15  of  License  No.  12- 
00722-06  requires  that  the  Ucensee 
conduct  its  program  in  accordance  with 
the  statements,  representations,  and 
procedures  contained  in  the  application 
and  its  enclosures  dated  November  6, 
1988. 

Enclosiue  7  of  the  November  6, 1988 
application  states  that  in  the  event  there 
is  no  illumination  (of  licensed  devices), 
notify  the  local  radiological  protection 
officer. 

Contrary  to  the  above,  on  February  3 
and  4. 1992,  Fort  Bragg,  NC  artillery, 
direct  support  and  general  support 
personnel  identified  a  tritium  MlAl 
collimator  as  being  non-illuminated  and 
failed  to  notify  the  local  radiological 
protection  officer. 

B.  Condition  15  of  License  No.  12- 
00722-06  requires  that  the  Ucensee 
conduct  its  program  in  accordance  with 
the  statements,  representations,  and 
procedures  contained  in  the  appUcation 
and  its  enclosures  dated  November  6, 
1988. 

Enclosure  7  of  the  November  6, 1988 
application  states  that  when 
radioactively  illimiinated  instruments 
are  defective,  these  items  must  be 
placed  in  a  plastic  bag  and  packaged  in 
the  shipping  container. 

Contrary  to  the  above,  from  February 
3  to  May  26, 1992,  a  defective  non- 
illuminated  MlAl  collimator  was  not 
placed  in  a  plastic  bag  by  Fort  Bragg,  NC 
artillery,  direct  support  or  general 
support  personnel.  In  addition,  on  Jime 
12  and  13, 1992,  Camp  Blending,  FL 
artillery  personnel  identified  that  two 
MlAl  collimators  were  defective  (and 
non-illuminated)  but  failed  to  place  the 
collimators  in  a  plastic  bag  as  required. 

C.  Condition  15  of  License  No.  12- 
00722-06  requires  that  the  Ucensee 
conduct  its  program  in  accordance  with 
the  statements,  representations,  and 
procedures  contained  in  the  application 
dated  November  6, 1988. 

Item  10(b)(3)  of  the  November  6, 1988 
application  requires  that  users  of 
devices  containing  tritium  illumination 
devices  are  required  to  utiUze  and 
maintain  each  device  in  accordance 


with  miUtary  regulations  and  technical 
manuals  issued. 

Technical  Manual  750-116  issued  to 
Fort  Bragg,  NC  artillery  personnel  states 
in  Section  4-3  to  "Purge  the  colUmator 
by  turning  regulator  valve  clockwise 
until  low  pressure  sage  indicates  5  psi. 
Maintain  pressiu^  for  5  minutes." 

Contrary  to  the  above,  on  February  3, 
1992,  Fort  Bragg,  NC  artillery  personnel 
used  a  high  pressure  regulator  which 
was  not  calibrated  to  deUver  5  psi, 
resulting  in  two  damaged  tritium  MlAl 
colUmators.  In  addition,  on  June  12  and 
13, 1992,  Camp  Blanding.  FL  artillery 
personnel  purged  two  MlAl  collimators 
to  a  pressiue  greater  than  specified  in 
the  Technical  Manual.  Other  examples 
of  overpurging  MlAl  colUmators  were 
identified  on  April  22, 1992  at  Fort 
Knox,  KY  and  in  May  1992  at  Fort 
McCoy,  WI. 

D.  Condition  15  of  License  No.  12- 
00722-06  requires  that  the  Ucensee 
conduct  its  program  in  accordance  with 
the  statements,  representations,  and 
procedures  contained  in  the  application 
dated  November  6, 1988. 

Item  10(b)(3)  of  the  November  6, 1988 
application  requires  that  users  of 
devices  containing  tritium  illumination 
devices  are  required  to  utilize  and 
maintain  each  device  in  accordance 
with  military  regulations  and  technical 
manuals  issued. 

Technical  Manual  9-1240-324-34&P, 
issued  to  Fort  Bragg,  NC  general  support 
personnel,  states  in  chapter  2,  section 
111(2-9)  that  repair  of  an  MlAl 
collimator  is  limited  to  replacing  the 
reticle  ceU  assembly  provided  the 
radioactive  light  soiut»  is  not  broken. 

Contrary  to  the  above,  Fort  Bragg,  NC 
general  support  maintenance  personnel 
stated  that  they  routinely  replaced 
reticle  cell  assembUes  without  regard  to 
the  condition  of  the  radioactive  light 
sources.  For  example,  on  May  26, 1992, 
a  repairman  replaced  an  MlAl 
collimator  reticle  cell  assembly  even 
though  the  radioactive  Ught  source  was 
known  to  be  broken. 

E.  Condition  15  of  License  No.  12- 
0072-06  requires  that  the  Ucensee 
conduct  its  program  in  accordance  with 
the  statements,  representations,  and 
procedures  contained  in  the  application 
dated  November  6, 1988. 

Item  10(b)(3)  of  the  November  6. 1988 
appUcation  requires  that  users  of 
devices  containing  tritium  illumination 
devices  are  required  to  utiUze  and 
maintain  each  device  in  accordance 
with  miUtary  regulations  and  technical 
manuals  issued. 

Technical  Manual  9-1240-324-34&P, 
issued  to  Fort  Bragg,  NC  support 
personnel,  states  in  the  chapter  2, 
section  n  troubleshooting  guide  that  if 
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them  is  no  MI  Al  ratfde  flhnnination, 
diract  or  general  support  units  should 
ssshI  a  defective  couimetor  to  a  depot- 
tevrf  fcdiify.  Section  IV!2-31)(b)(5) 
states  that  coIUmators  should  not  be 
stored  in  inhabited  or  unventilated 
buildings. 

Contrary  to  the  above,  as  of  May  28, 
1992,  foiu-  non-illuminated  tritium 
MlAl  collimators  were  in  storage  in  the 
Fort  Bragg,  NC  Optkal  Repair  ^op, 
which  is  not  a  depot-level  facility.  The 
Fire  Control  Building,  in  which  the 
shop  is  located,  was  occupied. 

F.  Condition  15  of  License  No.  12- 
00722-06  requires  that  the  Ucensee 
ccmduct  its  program  in  accordance  with 
the  statements,  representations,  and 
procedures  contained  in  the  a|^hcatian 
dated  November  6, 1988. 

Item  10(bK3)  of  the  November  6, 1988 
application  requires  that  users  of 
devioBs  containing  tritium  illumination 
devioas  are  required  to  utihze  and 
maintain  each  device  in  accordance 
with  tailttary  regulations  and  technical 
manuals  issued. 

Technical  Manual  9-124a-324-34AP, 
issued  to  Fort  Bragg,  NC  general  support 
personnel,  states  in  chapter  2,  section  HI 
(2-13)  that  a  strap  wrench  will  be  used 
to  unscrew  the  reticle  cell  assembly 
from  the  optical  element  cell 
(collimator)  on  an  MlAl  collimator. 

Contrary  to  the  above,  as  of  May  26. 
1992,  Fort  Bragg,  NC  general  support 
maintenance  personnel  have  routinely, 
over  a  number  of  years,  used  tools  otlwr 
than  strap  wrenches  to  remove  reticle 
cell  assemblies  from  MlAl  collimators. 
SpeciScally,  propane  torches  and  a  large 
pipe  wrench  have  been  used  to  remove 
the  assemblies. 

G.  10  CFR  20.201(b)  requires  that  each 
licensee  make  such  surveys  as  may  be 
necessary  to  comply  with  the 
requirements  of  part  20  and  which  are 
reasom^e  under  the  circumstances  to 
evaluate  the  extent  of  radiation  hazards 
that  may  be  present  As  defined  in  10 
CFR  20.201(a),  "survey"  means  an 
evaluation  of  the  radiation  hazards 
incident  to  the  production,  use,  release, 
disposal,  at  presence  of  radioactive 
materials  or  other  sources  of  radiation 
under  a  speciiic  set  of  conditions. 

Contrary  to  the  above,  the  Licensee 
did  not  make  surveys  to  assure 
com}^ance  with  10  CFR  20.105(b) 
'Which  limits  radiation  levels  in 
unrestricted  areas.  Spedfically,  after  a 
tritium  MlAl  collimator  was  damaged 
on  May  26, 1992,  in  the  Fort  Bragg,  NC 
Optical  Repair  Shop,  an  unrestricted 
area,  surve3rs  were  not  performed  until 
June  2, 1992. 


Smninary  of  Llceoaae's  Request  (br 
Mitigation 

The  Licensee  does  not  agree  that  the 
niunber  and  scc^m  at  the  violations 
represmH  a  significant  failure  to  provide 
adequate  management  oversight  of 
licensed  activities,  and  an  inefiective 
training  program.  The  Liceneee  also 
takes  exception  to  the  NRC  Staffs 
appUcatioD  of  the  civil  penalty 
adjustment  factors  in  the  areas  of 
corrective  action.  Licensee  performance, 
and  prior  opportunity  to  identify. 

J.  Safety  Significance  and  Scope  of  the 
Violations 

The  Licensee  notes  that  six  of  the 
seven  violaticuia  are  for  failure  to  follow 
License  Condition  15  of  License  No.  12- 
00722-06.  This  conditi<m  requires  that 
the  Army  adhere  to  Army-generated 
requirements  published  in  technical 
manuals  corering  tritium-illuminated 
devices.  The  Licensee  states  that  these 
reqnii«nents  were  generated  in  order  to 
keep  exposures  to  tritium,  as  a  result  of 
use  of  these  devices,  as  low  aa 
reasonably  achievable.  The  Licessee 
argues  that  since  that  the  violaticms  did 
not  result  in  an  unreasonal^e  exposure, 
the  number  of  violations  should  not  be 
considered  significant.  Finrther,  had  the 
Army-generated  requirements  not 
existed,  it  is  the  Licensee's  position  that 
the  events  that  ocoured  at  Ft.  Bragg 
would  not  represwit  violations  of  other 
specific  provisions  of  title  10  of  the 
Code  of  Federal  Regulations.  The 
Licensee  argues  that  tiie  scope  of  the 
violations  should  not  be  considered 
significant  since  the  violations  are  only 
cited  at  a  limited  number  of  facilities 
(Fort  Bragg,  Fort  Knox,  and  Camp 
Blending)  and  given  that:  (1)  six  of  the 
seven  violations  are  for  failure  to  fallow 
Army-generated  requiiements.  and  (2) 
the  storage  of  collimators  in  uninhabited 
buildings  is  recommended  but  not 
absolutely  required  in  the  Army 
technical  manual. 

2.  Corrective  Actiam 

The  Licensee  states  tiiat  the  corrective 
actions  taken  and  planned  in  response 
to  the  tritium  incidents  at  Fort  Bragg 
and  elsewhere  have  been  prompt  and 
extensive.  The  Licensee  acknowhdges 
that  the  exposure  at  Fort  Bragg  occurred 
on  May  26, 1992;  the  local  Radiation 
Protection  Officer  and  the  Licensee's 
Radiation  Safaty  Officer  ware  notified 
on  June  2, 1992;  and  the  NRC  was 
notified  on  Jane  3, 1992,  but  asserts  that 
these  delays  were  all  caused  by  the 
single  failure  to  notify  the  local 
Radiation  Protection  Officer  of  a  non- 
illuminated  MlAl  collimatcu.  The 
Licensee  acknowledges  that  the 


Radiation  Safety  Officer  did  not  begin 
an  on*site  investigetian  at  Fort  Bragg 
until  Jime  5, 1992.  However,  the 
Licensee  emphasizes  that  the  local 
Radiation  Pratection  Officer  performed 
a  survey  and  investigation  immediately 
upon  notification. 

The  Licensee  states  that:  (1)  The  vest 
majority  of  corrective  actions  that  have 
been  taken  or  planned  are  directed 
Anny-wide;  (2)  the  Reply  to  the  Notice 
of  Violation  describee  actkme  that  have 
benefit  and  application  Army-wide,  aad 
(3)  the  corrective  actions  that  focus  ob 
Fort  Bragg  are  included  to  emphasixa 
that  the  locatiaa  where  the  exposure 
occiirred  has  training,  procedures,  and 
controls  in  place  that  minimiae  the 
likelihood  of  a  similar  exposare. 

The  Licensee  asserts  that  it  does  imt 
have  the  authority  to  mandate  that  tha 
3-day  tritium  course  that  is  planned  be 
attended  by  all  local  Radiation 
Protection  Officers.  However,  a  message 
will  be  prepared  for  signature  by  the 
Director  of  Army  Safety  announcii^  ^ 
dates  and  location  for  the  course  and 
strongly  encouraging  local  Radiation 
Protection  Officers  to  attend. 

The  Licraisee  also  emphasiwe  that  the 
majority  of  corrective  actions  had  been 
taken  or  were  planned  well  before 
receipt  of  NRC  Inspection  Report  No. 
030-13027/92001  (DRSS),  dated 
September  11, 1992.  The  Licensee's 
position  is  that  the  base  civil  penalty 
should  be  mitigated  based  on  the 
proactive  and  extensive  correctivB 
actions  that  have  been  and  will  be 
taken. 

3.  Licensee  Performance 

The  Licensee  notes  that  the  proposed 
$5,000  base  dvil  penalty  has  been 
escalated  100  percent  based  on  poor 
past  performance;  specifically,  becaus* 
of  a  tritium  contamination  incident 
involving  an  MlAl  collimator  that 
occiured  at  Letterkenny  Army  Depot  an 
April  4. 1988.  The  Licensee  asserts  that 
prior  performance,  as  described  in  title 
10  Code  of  Federal  Regulations,  part  2, 
appendix  C,  refers  to  the  Licensee's 
performance  normally  within  the  last  2 
years  of  the  inspection  at  issue  or  the 
period  within  the  last  two  inspectians, 
whichever  is  longer.  The  Licensee  states 
that  the  last  two  inspections  occurred 
September  6-16, 1991,  and  June  5 
through  August  17. 1992.  Therefore,  tiia 
Licensee  concludes  that  the  kmger  of 
the  two  periods  is  two  years,  and  since 
the  incident  at  Letterkenny  Army  Depot 
occurred  over  4  years  ago,  escalation 
based  on  poor  past  perforroaiace  is  not 
justified. 
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4.  Prior  Opportunity  to  Identify 

The  Licensee  notes  that  the  proposed 
$5,000  base  civil  p>enalty  has  been 
escalated  an  additional  100  percent 
based  on  the  prior  opportunity  to 
identify  factor.  The  Licensee  asserts 
that,  based  on  tritium  contamination 
identified  at  Fort  Lewis,  Washington, 
the  Licensee  sent  wipe  test  kits  to  six 
tritium  repair  facilities  at  Fort  Sill, 
Schofield  Barracks,  Fort  Drum,  Fort 
Lewis,  Fort  Ord,  and  Fort  Bragg.  The 
purpose  of  this  action  was  to  proactively 
assess  whether  tritiimi  contamination 
was  a  systemic  problem  at  tritium  repair 
facilities.  Five  of  the  six  facilities 
performed  the  requested  wipe  tests,  and 
the  results  indicated  tritium 
contamination  was  not  a  significant 
problem.  Although  the  Licensee 
acknowledges  that  followup  with  Fort 
Bragg  was  not  accomplished,  there  was 
no  reason  to  suspect  that  Fort  Bragg  had 
a  problem  based  on  the  other  results 
received. 

The  Licensee  further  acknowledges 
that  a  1988  memorandum  for  the  United 
States  Army  Europe  discussed  increased 
breakage  of  the  MlAl  collimator  with 
resulting  high  and  persistent 
contamination.  However,  the  Licensee 
notes  that  this  memorandum  was 
included  in  the  application  to  renew 
this  license  that  was  submitted  to  the 
Nuclear  Regulatory  Commission  and  the 
license  was  renewed  without  comment 
by  the  Commission. 

The  Licensee  also  notes  that  the 
United  States  Army  Environmental 
Hygiene  Agency  performed  a  radiation 
safety  audit  at  Fort  Bragg  in  March  1992. 
The  Optical  Repair  Shop  was  not 
reviewed,  simply  because  the  Agency 
was  not  advised  of  its  existence.  The 
resulting  inspection  report,  therefore, 
did  not  document  problems  with  repair 
of  tritium  devices  at  Fort  Bragg.  The 
Licensee  argues  that  since  the  audit  did 
not  identify  problems,  the  audit  should 
not  be  cited  as  a  factor  that  gave  the 
Licensee  prior  opportimity  to  identify. 
To  the  contrary,  the  Licensee  could 
presume  from  the  favorable  inspection 
report  results  that  Fort  Bragg  did  not 
have  a  problem. 

NRG  Evaluation  of  Licensee's  Request 
for  Mitigation 

1 .  Safety  Significance  and  Scope  of  the 
Violations 

The  Licensee  expresses  a  belief  that 
the  prohibition  against  the  storage  of 
collimators  in  inhabited  buildings,  as 
stated  in  Violation  E.,  is  only  a 
recommendation.  The  Licensee  is 
committed,  through  Condition  15  of  the 
license,  to  follow  an  Army  Technical 
Manual  which  states,  "•  •  • 


(Clollimators  should  not  be  stored  in 
inhabited  or  un ventilated  buildings."  To 
view  this  provision  as  anything  less 
than  a  requirement  would  be 
inconsistent  with  a  reading  of  the 
manual  as  a  whole  and  with  sound 
radiation  safety  principles.  In  the  case  at 
hand,  the  storage  of  damaged 
collimators  that  may  be  leaking  tritium 
in  an  inhabited  building  is  clearly  not 
consistent  with  the  goal  of  keeping 
exposures  to  tritium  as  low  as 
reasonably  achievable.  In  any  event. 
Violation  E.  remains  a  violation  because 
the  defective  collimator  was  not  sent  to 
a  depot-level  fecility.  and  this  second 
requirement  was  not  challenged  by  the 
Licensee  as  being  merely  "advisory." 

The  Licensee  is  incorrect  in 
concluding  that  the  violations  are  - 
insignificant  because  they  are  only 
violations  of  license  conditions.  10  CFR 
30.34(e)  states,  in  part,  that  the 
Commission  may  incorporate,  in  any 
license  issued  pursuant  to  the 
regulations  in  parts  31  through  35  and 
39,  such  additional  requirements  and 
conditions  with  respect  to  the 
Licensee's  receipt,  possession,  use  and 
transfer  of  byproduct  material  as  it 
deems  appropriate  or  necessary  in  order 
to  protect  health  or  minimize  danger  to 
life  or  property.  License  conditions  are 
therefore  Commission  requirements  and 
are  equally  as  significant  as 
requirements  specifically  set  forth  in 
title  10  of  the  Code  of  Federal 
Regulations. 

The  NRC  Enforcement  Policy. 
Supplement  VI.C.7  gives  as  an  example 
of  a  Severity  Level  III  violation,  a 
breakdown  in  the  control  of  licensed 
activities  involving  a  number  of 
violations  that  are  related  that 
collectively  represent  a  potentially 
significant  lack  of  attention  or 
carelessness  toward  licensed 
responsibilities.  The  NRC  classified  the 
seven  violations  in  the  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  as  a  Severity  Level  III 
problem  in  accordance  with  this 
example.  The  NRC  does  not  wait  for  an 
overexposure  to  occur  before  taking 
escalated  enforcement  action.  The 
purpose  of  an  escalated  action  is,  in 
part,  to  remedy  the  conditions  which 
may  lead  to  unnecessary  contamination 
or  radiation  exposures  and,  therefore, 
hopefully  avoid  any  overexposures.  In 
this  case,  the  civil  penalty  is  being 
issued  to  emphasize  the  need  to  assure 
that  required  procedures  are  being 
followed  in  order  to  avoid  the  potential 
for  a  significant  contamination  or 
exposure  problem. 

With  regard  to  the  Licensee's 
argimient  that  since  the  violations  are 
only  cited  at  a  limited  number  of 


facilities  the  scope  of  the  violations 
should  not  be  considered  significant, 
the  NRC  emphasizes  that,  even  though 
these  violations  may  have  occurred  at  a 
limited  number  of  facilities,  taken 
together,  they  represent  a  significant 
r^ulatory  concern,  i.e.,  a  potential  for 
radioactive  contamination  and 
persoimel  exposures  at  the  facilities 
involved. 

2.  Corrective  Actions 

As  provided  in  the  NRC  Enforcement 
Policy,  the  NRC  normally  mitigates 
when  both  the  immediate  and  the  long 
term  corrective  actions  are  prompt  as 
well  as  extensive;  and,  in  weighing  this 
factor,  consideration  is  given  to,  among 
other  things,  the  timeliness  of  the 
corrective  action,  degree  of  licensee 
initiative,  and  comprehensiveness  of  the 
corrective  action,  llie  Licensee's  answer 
and  reply  to  a  Notice  of  Violation 
provide  no  new  information  which 
changes  the  conclusion  reached  in  the 
Notice. 

As  stated  in  the  Notice,  no  mitigation 
was  warranted  for  the  corrective  action 
factor  in  that  the  NRC  had  concerns 
regarding  the  Licensee's  corrective 
actions.  Specifically,  the  Licensee's 
immediate  corrective  actions  were  not 
sufficiently  prompt  in  that  it  took  a 
week  to  seal  off  and  evacuate  the  area 
and  to  notify  the  NRC,  the  local 
Radiation  Protection  Officer,  and  the 
Radiation  Safety  Officer.  Additionally, 
the  NRC  was  concerned  that  the 
Radiation  Safety  Officer  had  not  yet 
begun  an  investigation  as  of  Jime  4, 
1992.  Further,  some  of  the  Licensee's 
longer  term  corrective  actions  appeared 
to  be  narrowly  focused  on  Fort  Bragg 
and  the  tritiimi  isotope;  for  example, 
procedures  were  apparently  revised  at 
Fort  Bragg  only. 

The  Licensee's  primary  generic 
corrective  action  for  the  program 
breakdown  was  to  issue  a  safety-of-use 
message  worldwide;  however,  the 
message  did  not  require  the  local 
Radiation  Protection  Officers  to  audit 
their  facilities  for  compliance  with 
applicable  license  conditions  and  NRC 
requirements,  and  to  forward  the  results 
to  the  Radiation  Safety  Office. 
Furthermore,  although  the  message 
reiterated  a  number  of  requirements 
and,  for  example,  directed  local 
Radiation  Protection  Officers  to  verify 
that  procedures  exist  which  include  the 
requirements  outlined  in  the  message, 
the  message  did  not  specify  appropriate 
feedback  to  the  Radiation  Safety  Office 
regarding  the  extent  of  problems 
identified  during  the  local  Radiation 
Protection  Officers'  review  of 
procedures. 


Additionally,  the  NRC  is  concerned 
with  the  Licensee's  statement  that  it 
does  not  have  the  authority  to  mandate 
that  the  three-day  tritium  course  be 
attended  by  all  local  Radiation 
Protection  Officers.  The  NRC  expects 
the  Licensee  to  obtain  through  its  chain 
of  command  whatever  authority  it 
deems  necessary  to  ensure  that  the 
radiation  safety  program  is  fully 
implemented  and  that  licensed  material 
is  used  safely. 

3.  Licensee  Performance 

The  Licensee  has  incorrectly 
interpreted  the  NRC  Enforcement  Policy 
regarding  Licensee  performance.  The 
Policy  states  that  prior  performance 
refers  to  the  Licensee's  performance 
normally  (1)  within  the  last  two  years  of 
the  inspection  at  issue,  or  (2)  the  period 
within  the  last  two  inspections, 
whichever  is  longer.  The  Licensee 
interpreted  this  to  mean  the  time 
between  the  inspection  at  issue  and  the 
previous  inspection.  However,  the 
correct  interpretation  is  that  the  period 
of  time  goes  back  two  inspections  prior 
to  the  inspection  at  issue.  The  two 
previous  inspections  to  be  considered 
are  the  inspection  conducted  on 
September  6-16, 1991  (Inspection 
Report  No.  030-13027/91001).  and  the 
special  inspection  conducted  on  April 
22  and  28, 1988  (Special  Inspection 
Report  No.  030-13027/88001).  The  1988 
insptection  specifically  reviewed  the 
circumstances  surroimding  the  tritium 
contamination  incident  at  Letterkenny 
Army  Depot.  Therefore,  the  last  two 
inspections  encompass  the  Letterkenny 
incident  and  full  escalation  of  the  base 
civil  penalty  for  licensee  performance  is 
warranted. 

4.  Prior  Opportunity  to  Identify 

The  Licensee  argues  that  it  was 
proactive  in  sending  wipe  test  kits  to  six 
tritium  repair  facilities,  but 
acknowledges  that  it  did  not  follow  up 
with  Fort  Bragg  when  Fort  Bragg  failed 
to  perform  the  requested  wipe  tests.  The 
Licensee  also  asserts  that  there  was  no 
reason  to  suspect  a  problem  at  Fort 
Bragg,  based  on  other  results  received. 
Lack  of  aggressiveness  on  the  part  of  the 
Radiation  Safety  Office  is  an  example  of 
Licensee  performance  the  NRC 
specifically  discourages.  The  wipe  test 
kits  were  sent  to  the  six  tritium  repair 
facilities  specifically  in  response  to  a 
December  1990  radiation  survey  at  Fort 
Lewis,  WA  that  identified  tritium 
contamination  and,  therefore,  all  six 
wipe  tests  should  have  been  analyzed. 

Regarding  the  1988  memorandum  for 
the  United  States  Army  Europe  which 
discussed  increased  breakage  of  the 
MlAl  coHimator  with  resulting  high 


and  persistent  contamination,  the 
failure  to  comment  by  the  NRC  does  not 
relieve  the  Licensee  of  its  responsibility 
to  conduct  licensed  activities  safely.  If 
anything,  the  fact  that  the  Army  was 
aware  of  the  potential  problem 
reemphasizes  the  importance  that  the 
Army  should  have  placed  on  following 
required  procedures  that  could  prevent 
or  mitigate  the  consequences  of  the 
problem. 

Finally,  the  Licensee  argues  that  the 
United  States  Army  Environmental 
Hygiene  Agency  did  not  audit  the 
Optical  Repair  Shop,  simply  because  the 
Agency  was  not  advised  of  its  existence. 
The  NRC's  position  is  that  the  Army  had 
prior  opj>ortimity  to  perform  an 
adequate  audit  of  the  Optical  Repair 
Shop,  and  thereby  identify  the  potential 
problem,  but  foiled  to  do  so  due  to  this 
flaw  in  the  auditing  process. 

NRC  Conclusion 

Based  on  its  evaluation  of  the 
-Licensee's  response,  the  NRC  staff 
concludes  that  the  violations  did  occur 
as  stated,  and  that  neither  an  adequate 
basis  for  a  reduction  of  the  severity  level 
nor  for  mitigation  of  the  civil  penalty 
has  been  provided  by  the  Licensee. 
Accordingly,  NRC  concludes  that  a  civil 
monetary  penalty  of  $15,000  should  be 
imposed  by  order. 
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[Doclwt  No.  030-05373  UcenM  No.  29- 
09814-01  EA  92-136] 

Eastern  Testing  and  Inspection,  Inc., 
Thorofare,  NJ;  Order  Imposing  Civil 
Monetary  Penalty 

I 

Eastern  Testing  and  Inspection,  Inc. 
(Licensee)  is  the  holder  of  Byproduct 
Material  License  No.  29-09814-01, 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission), 
which  authorizes  the  Licensee  to  use 
byproduct  materials  for  use  in  industrial 
radiography  and  replacement  of  sources 
in  accordance  with  the  conditions 
specified  therein.  The  license  was 
issued  on  February  2, 1964,  was  last 
renewed  on  February  20, 1987,  and 
remains  active  under  the  timely  renewal 
application  submitted  on  February  3, 
1992. 

n 

An  inspection  of  the  Licensee's 
activities  was  conducted  on  June  17, 
and  July  7  and  8, 1992.  The  results  of 
the  inspection  indicated  that  the 
Licensee  had  not  conducted  its 
activities  in  full  compliance  with  NRC 


requirements.  A  written  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalty  (Notice)  was  served  uoon 
the  Licensee  by  letter  dated  September 
17, 1992.  The  Notice  stated  the  nature 
of  the  violations,  the  provisions  of  the 
NRC's  requirements  tnat  the  Licensee 
had  violated,  and  the  amount  of  the 
civil  penalty  proposed  for  the 
violations.  The  Licensee  responded  to 
the  Notice  in  two  letters,  dated  October 
16  and  26, 1992,  respectively.  In  its 
responses,  the  Licensee  did  not  deny  the 
violations,  but  required  full  mitigation 
of  the  dvil  penalty. 

m 

After  consideration  of  the  Licensee's 
responses  and  the  statements  of  feet, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in  the 
Appendix  to  this  Order,  that  the 
violations  occurred  as  stated  and  that 
the  penally  proposed  for  the  violations 
designated  in  the  Notice  should  be 
imposed. 

IV 

In  view  of  the  foregoing,  and  pursuant 
to  section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C 
2282,  and  10  CFR  2.205,  /( is  hereby 
ordered  that: 

The  Licensee  pay  a  civil  penalty  in  the 
amount  of  S7,50O  within  30  days  of  the  date 
of  this  Order,  by  check,  draft,  money  order, 
or  electronic  transfer,  payable  to  the 
Treasurer  of  the  United  States  and  mailed  to 
the  Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Document  Control  Desk,  Washington,  DC 
20555. 


The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regtilatory 
Commission,  ATTN:  Document  Control 
Desk,  Washington,  DC  20555.  Copies 
also  shall  be  sent  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address  and  to 
the  Regional  Administrator,  NRC  Region 
I,  475  Allejidale  Road,  King  of  Prussia, 
Pennsylvania  19406. 

If  a  hearing  is  requested,  the 
Commission  wall  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  foils  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order,  tbe  provisions  of  this  Order 
shall  be  final  and  effective  without 
further  proceedings.  If  payment  has  not 
been  made  by  that  time,  the  matter  may 
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be  refezred  to  the  Attorney  Geneial  for 
coUectioB. 

In  the  event  the  IJoHasuB  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be 
whether,  on  the  basis  of  the  violations 
set  forth  in  the  Notice,  this  Order  should 
be  sustained. 

Dated  at  Rodcvilte,  I tmy\tmA  tfato  2Sth  diy 
ofjaaoary  199a. 
Pot  tha  fftid— r  RijgaUlnty  CemBriwina. 


I 

EiuBctar,  OfpfxafEafoKaamat 

Appendix 

Evaluations  and  Conclusion 

On  September  17, 1992,  a  Notice  of 
VMatioo  and  PropoMd  kopoaition  of  CMI 
Penalty  (Notica)  was  iwaed  for  nine 
violations  itknUfied  during  an  NRC 
inspectioa  on  }aa»  17,  and  )uly  7  amd  t, 
19S2.  at  tba  Eaatern  Teatiog  and  Inspactioa. 
Inc.  (Licensae  or  ETI)  Eaciiity  in  Thorofaie. 
New  Jersey,  and  at  a  field  site  in  Carney's 
Point.  New  Jersey.  The  Licensee  responded  to 
the  Notice  in  a  reply  dated  October  16, 1992 
and  an  aaawer  dated  October  2G,  1992 
(collectively  "responses").  The  Liceaasa  i&d 
not  deny  the  violations,  but  requested  full 
mitigation  of  the  civil  penalty.  The  NRC's 
evaluations  and  concluaisas  regardia^  the 
Licensaa's  laquarti  are  at  ioUows: 

1.  SuiiaaaiT  of  Licensee  Answer 


TheUcaoaee.  in  its  answer,  requests 
remission/mitigation  of  the  propoaed 
imposltioB  of  penalties,  rlaiming  that  there 
are  areas  where  extenuating  cimmutaaces 
played  a  very  relevant  part  in  causing  some 
of  the  violaiiona.  The  Licensee  states  that  it 
has  a  very  good  Radiation  Safety  Program, 
and  has  ooasistently  had  acceptable  NRC 
inspectioDS  over  many  years.  While  tha 
Licaaaae  acknowledged  tbe  NRC  concern 
over  the  violations,  the  Licensee  contends 
that  the  NRC  statement  that  the  RSO  and  ETI 
management  acted  in  careless  disregard  is 
totally  unjustified.  The  Licensee  states  that 
attention  to  safety  has  always  been  extremely 
important  to  the  RSO  and  ETI  management. 

Tha  Licensee  also  states  that  it  has  been 
licensed  since  1964.  and  has  always 
endeavfved  to  conduct  activities  in 
accordaaca  arith  NRC  ragulations;  doaa  ao( 
have  a  history  of  disregard  bx  public  aafaty; 
aad  does  not  have  a  history  of  not  califasating 
instruments  in  a  timely  manaer.  Tbe 
Licensee  also  claims  that  tbe  open 
enforcement  conference  was  extiemefy 
damaging  to  its  reputation,  in  that  it  bad 
nuneroQS  inquires  from  caatotners 
qoestioaias  tlia  safety  paeyam,  and  has  lost 
a  majar  caatiauar.  coiaririai^ally ,  whe  aiso 
was  concerned  about  tbe  nawa  releesaa.  The 
Licensee  also  states  that  the  NRC's  dacisioa 
to  classify  the  violation  in  the  aggregate  at 
Severity  Level  ni  is  extreme  in  that  the 
Licensee  does  not  tael  it  endangered  pubUc 
health  and  safety. 

2.  NRC  Evaluation  of  Licensee  Raspoosaa 

The  NRC  has  evaluated  the  licaasaa 
responses,  and  based  upon  that  evaluation, 
the  NRC  has  concluded  that  (1)  soma  of  the 


violations  did  occur  as  a  result  of  careless 
dlsregvd  by  tha  RSO;  (21  the  violations 
coflactivaly  did  oonstitnte  a  lack  of 
m— ayfti^frt  Attention  to,  and  controi  of,  tne 
radhitkn  safety  program,  and  ware 
appropriataty  daaaifiad  in  ttw  aggngata  at 
Severity  Level  IH:  and  (3)  the  licaoaee  did  not 
pro^da  an  adeqaata  basis  far  mitigatiaa  af 
tha  dsil  penalty. 

WRh  respect  to  the  licensae  contentioa  that 
the  violations  did  not  involve  careless 
disregard  on  the  part  of  the  RSO  and  BTI 
management,  the  NRC  concluded  that  die 
RSO,  and  Bol  ^n  laaagBaaaat,  acted  with 
carelaas  dtaagntd.  As  stated  in  the  Nctica, 
the  RSO  indkated  at  the  enfarcament 
ooaiMeace  that  he  understood  \he  need  far 
action  to  comply  with  the  requiremaoU.  but 
just  did  not  get  around  to  completing  those 
actions.  Further,  the  RSO  stated,  with  regard 
to  the  violation  involving  the  movement  of  a 
radiographic  device  in  an  unauthorizad 
ujutaiaer,  that  he  understood  the 
reqalrement  for  an  authorized  conteiner,  but 
believed  that  tlte  costainar  fabricated  far 
transport  was  safe  enough.  Thus,  the  failures 
here  to  ensiue  that  licensed  activities  were 
conducted  in  accordance  with  NRC 
requirenoaats,  wben  the  RSO  was  fully  aware 
of  the  NRC  requirements,  constitutes  careless 
disregard  on  the  part  of  the  RSO  and 
therefore  are  considered  willfiil  within  the 
context  of  the  NRC  Enforcement  Policy. 

With  respect  to  the  licensee  contention  that 
the  daseificatioa  of  viokttioBS  at  Severity 
Levat  IB  was  axtrame,  aod  that  such 
clasaification  whs  inappropriate  since  they 
did  not  endanger  tbe  public  health  and 
safety,  the  NRC  also  disagrees  with  this 
licensae  contention.  A  total  of  nine  violations 
were  identified  during  tbe  inspactioe.  Sobm 
of  the  violations  involved  multiple  examples 
that  existed  over  an  extended  duration  which 
were  not  identified  and  corrected  by 
management  or  the  RSO.  Some  of  the 
violations  resulted  from  careless  disregard  on 
the  part  of  the  RSO,  as  already  described 
herein.  On  this  basis,  the  NRC  concludes  Aat 
tbe  violations  demonstrated  a  lack  of 
adequate  attention  to,  and  oversight  of,  the 
Radiation  Safety  Program  by  management 
and  the  RSO,  and.  thersfora,  were 
appropriately  dasaifiad  in  the  aggregate  at 
Severity  Level  UL  This  csaclusioo  is 
consistent  with  NRC  action  taken  in  the  past 
in  cases  similar  to  this  ona.  Although  there 
may  not  have  been  any  actual  endangeiment 
of  the  pubKc  resnlting  from  these  viotatiims, 
soeh  vMatioin  can  create  the  potentiri  ibr 
UBaaoaasary  exposures  to  workers  anJ 
members  of  die  public 

The  Uceasaa  ontends  that  tiw  NBC  sboski 
mitigate  the  civil  penalty  ea  the  basis  that  (1) 
the  Severity  Lavel  III  classification  was 
inappropriate,  and  a  lower  severity  level 
would  not  result  in  a  civil  penalty,  and  (2) 
it  lost  a  major  customer  as  a  result  of  the 
enforcement  conference.  That  NRC  arrived  at 
the  proposed  civil  penalty  by  applying 
escalation/mitigation  fectors  as  required  by 
the  NRC  Fnfastement  Policy.  "Dm 
axplaoatien  af  tha  faesas  far  tfie  dvil  penally 
was  deacribaA  is  the  Noflce.  Tha  liceeaae's 
bases  for  nquastiiig  mitigation  in  no  any 
relate  to  or  iapact  tha  ^dicatiea  af  the 
escalatiog^mirigating  factors.  Tharafaci,  since 


the  NRC  maintaias  that  tha  vinlatinns  arara 
appropriately  classified  at  Severity  Level  ED. 
as  already  described  herein,  the  licensee 
aigumeat  does  sot  provide  a  brais  fbr 
mitigaton  of  the  civil  penalty. 

3.  NRC  Conclusion 

ThaNRC  oDodudas  tibat  tha  Ucansee  has 
not  provided  an  adequate  basis  for  mitigatinn 
of  the  civil  penalty.  Consequently,  the 
proposed  cbril  penalty  in  tba  amount  of 
$7,500  shouM  be  irapoaed. 

(PR  Doc  93-2378  Filed  2-1-93;  8:45  amj 
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[Deckel  Noe.  50-424  Bd  50-425] 

Georgia  Power  Co.,  •!  al.; 
ConsMofaHon  of  laauanca  of 
Amandnianti  to  Facility  Oparating 
Ucanaaa,  Propoaed  No  Significant 
rMzaraa  conaiaei  auon  uvieiiiiuniiiuii, 
and  Opportunity  tor  Hearing 

The  US.  Niielew  Reguktory 
Comraiasioe  |the  Cktramission)  is 
considering  issuance  of  amendments  to 
Facihty  C^rating  License  Nos.  NPF-68 
and  NPF-Sl  issued  to  (Georgia  Power 
Company,  at  al.  (the  lix^ensee).  for 
operatitm  ot  the  Vogile  Electric 
Ceneratiag  Haot.  Units  1  and  2,  kxated 
in  Burice  Coontv.  (Georgia. 

The  proposed  amenoments  would 
revise  Technical  Specification  (TS) 
5.3.1.  "Design  Features— Fuel 
Aasouiblies,"  in  accordance  wi&  NRC 
Generic  Letter  (GL)  90-02,  "Altamative 
Requirements  for  Puai  Assemlilies  in  the 
Design  Feattn^s  Section  of  Technical 
Specificatians,"  as  issued  February  1. 
1990,  and  supplemented  July  31, 1992. 
Specifically,  the  amendments  would 
stxpplenwnt  TS  5J3.i  by  addii^  that: 

Limited  substitutions  of  zirconium  alloy  or 
stainless  steal  filler  rods  for  fuel  rods,  in 
accordance  with  NRC-approved  applications 
of  fuel  rod  coafigurations,  may  be  used.  Fuel 
assemblies  shaU  be  limited  to  those  fuel 
designs  that  have  been  analyzed  widi 
api^icidtle  NRC  staff-approved  cedes  and 
methods,  aad  sfao%vii  by  tests  or  aDalyses  to 
conply  with  all  foel  safety  desiga  bases.  A 
limited  number  of  laad  test  as.sernhliBS  that 
have  not  completed  representative  testing 
may  be  placed  in  non-flmiting  core  regions. 

In  GL  90-20,  tha  NRC  provided 
guidance  £ar  a  liB»4tBm  change  to  TS 
5.3.1.  The  change  provides  flexibility  in 
the  i^Mur  of  htel  asseo^iUas  containing 
damaged  aad  leaking  bael  rode  by 
reconstitutkag  tha  assembbes  and 
provides  fiar  conditional  use  of  laad  test 
assemblies  withotit  prior  NRC  appnwaL 

Before  issuance  ot  the  pn^KMaa 
licaose  amandmant.  the  Comcnissioa 
will  have  taade  fiadings  required  by  tiie 
Atomic  Eaasgy  Act  of  1954,  as  amended 
(the  Act)  and  the  Ckxamission's 
regiihitieaa. 
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The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
fedli^  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

The  proposed  change  to  the  Technical 
Specifications  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated  because 
it  M(i)I  not  result  in  a  change  to  any  of  the 
process  variables  that  might  initiate  an 
accident  The  operating  limits  will  not  be 
changed  and  the  analysis  methods  to 
demonstrate  operation  within  the  limits  will 
remain  in  accordance  with  ^4RC-approved 
methodology.  Other  than  the  changes  to  the 
fuel  assemblies,  there  are  no  physical 
changes  to  the  plant  associated  with  this 
Technical  Specification  change.  The 
consequences  of  an  accident  previously 
evaluated  will  not  be  increased  because  the 
safety  analyses  to  be  performed  for  each  cycle 
will  continue  to  demonstrate  compliance 
with  all  fuel  safety  design  bases.  The  ability 
to  remove  potentially  leaking  fuel  rods 
should  result  in  a  reduction  in  the 
radiological  consequences  of  any  transients 
or  accidents. 

This  change  to  the  Technical 
Specifications  will  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated  because  it 
will  only  affect  the  assembly  configuration 
and  will  be  limited  to  NRC-approved 
applications  of  fuel  rod  configurations.  The 
other  aspects  of  plant  design,  operation, 
limitations  and  responses  to  events  will 
remain  unchanged. 

The  use  of  stainless  steel  or  zirconium 
alloy  filler  rods  in  fuel  assemblies  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety  because  analyses  using  NRC-approved 
methods  will  be  performed  for  each 
configuration  to  demonstrate  continued 
operation  within  the  limits  that  assxire 
acceptable  plant  response  to  accidents  and 
transients.  These  analyses  will  be  performed 
using  NRC-approved  methods  that  have  been 
approved  for  application  to  the  fuel 
configuration. 

The  NRC  staff  has  reviewed  the 
licensee'"  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Osmmission  vnll 
not  normally  make  a  final  determination 
unless  it  receives  a  request  for  a  hearing. 

Written  comments  may  be  submittea 
by  mail  to  the  Rules  and  Directives 
Review  Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  should  dte  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  maybe  examined  at  the  NRC 
Public  Doctmient  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555.  The  filling  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  March  3, 1993,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Conunission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Doctiment  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Burke  County  Public  Library,  412 
Foiulh  Street,  Waynesboro,  Georgia 
30830.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  Intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 


results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  \mder  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  otner  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  {wtition  for 
leave  to  intervene  or  who  heis  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  IS  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scneduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  docimients  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  appUcant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opporttmity  to 
participate  fully  in  the  conduct  of  the 
bearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 
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If  a  hnring  is  tequasted.  the 

Coamisaion  will  make  a  final 
detannuiation  on  Um  issue  of  no 
significani  hazards  caastderatioft.  Tbe 
finat  dstarraination  will  serve  to  decide 
when  the  hearing  is  held. 

If  tbe  final  determination  is  that  the 
amendisent  request  involves  no 
significant  hazards  consideration,  the 
Comraiasion  may  issue  the  amandaaent 
and  make  it  Lounediately  elective, 
notwithstanding  the  request  for  a 
haeriog.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  hefiore 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issne  the  amendment  imtil  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  tbe  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  faciKty,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  tbe 
30-day  notice  period,  provided  tiwrt  its 
final  determinatioB  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
detannination  will  consider  all  irablic 
and  State  comments  received.  Should 
tbe  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportvnity 
for  a  hearing  after  issuance,  llie 
ConmissixBi  expects  that  the  need  to 
take  this  action  will  occur  very 
infreqioently. 

A  requsat  &ir  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  «vith 
the  Secretary  of  the  Commission,  D.S. 
Nuclear  Regidatory  Commission, 
Washington.  DC  20555.  AttentioiL- 
Doc^eting  and  Services  Branch,  or  may 
be  deliveared  to  the  Commission's  Pubhc 
Dociunect  Room,  the  Gehnan  Building. 
2120  L  Street,  NW..  Washington^  DC 
20555.  by  the  above  date.  Where 
petitions  aae  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Unim,  al  \-{mo^  24S- 
5100  (in  Misfioari  1-(M0)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  David  B.  Matthews: 
Petitioner's  name  and  telephone 
number,  dale  petiti^m  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 


Commissioa,  Waahingtrm,  DC  20555, 
and  to  Art  Dorafay,  Eaquiia.  Troutxnan 
Saadara.  NaikuoBank  Pkza.  suits  S200. 
600  Peachtxea  Slieet.  Atlaaita.  Georgia, 
attorney  for  the  Ucenaea. 

Nontimely  fiHngs  of  petitions  for 
leave  to  intervene,  amended  petitiana. 
sopplemental  petitions  and/or  requests 
for  hearing  wiU  not  be  entertained 
abwot  a  determination  by  the 
ComndasioB,  the  presiding  officer  or  &e 
presiding  Atomic  Safety  ^id  Licensing 
Board  that  the  petition  asiAlor  request 
should  be  granted  based  upon  a 
balancing  of  tbe  factors  specified  in  10 
CFR  2.714(a)(1)  (i>-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
actioQ,  see  the  apphcation  for 
amendments  dated  November  5, 1902, 
which  is  available  for  public  inspection 
at  the  Comiaission's  Public  Docura^it 
Room,  tiia  Celman  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555  md 
at  tbe  local  public  document  room 
located  at  the  Burke  County  Public 
Library,  412  Fourth  Street,  Waynesboro, 
Georgia  30830. 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  January  1993. 

Dari&Hso4, 

Project  Mcmagar,  Project  DinctaratB  U-3, 
Division  of  Reactor  Projecta — ////,  Office  of 
Nuclear  Baactor  Begulatioa. 
[FR  Doc.  93-2325  Piled  2-1-03;  8:45  ami 
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Omato  PuMIe  Power  Dielrict; 
Consideration  of  leeuenc*  of 
Amendment  to  FecHNy  Operating 
Ucense,  Propoeed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facihty  Operating  License  No.  WR- 
40  issued  to  Omaha  Public  Power 
District  for  operation  of  the  Fort 
CalhouB  Staboa,  Unit  1  located  in 
Washington  County,  Nebraska. 

The  proposed  amendment  would 
allow  the  fuel  rack  storage  capacity  in 
the  Spent  Furi  Pool  to  be  increased  to 
provide  storage  for  1063  assemblies. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
AtoBUC  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commisaion's 
regulations. 

The  CiMimission  has  laeda  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  coasidflration.  Under 
thftCoBBUssioD's  re^IattoBS  in  10  CFR 


50.92.  thismeaas  &at  apmntiou  of  tbe 
facility  ia  accordance  «4th  the  proposed 
amendment  vMmld  not  (1)  involve  a 
siytifirant  increase  in  the  proljability  or 
cansequenoes  of  an  accidant  previously 
evaluated;  or  (2)  create  the  possdiility  of 
a  new  or  di&rent  kind  of  acddmt  £raia 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  ins 
margin  of  safaty.  As  required  by  10  CFR 
50.91(a),  the  ticaDsea  has  provided  its 
analysis  of  the  issue  of  no  si^ficant 
hazards  consideration,  which  is 
presented  below: 

The  proposed  changes  do  not  involve 
significant  hazardi  considerations  because 
operatioD  of  the  Fort  Calhoun  Station  Unit 
No.  1  in  accocdaoce  with  these  changes 
would  not: 

(1)  Invehra  a  Slgsificaiit  Increaaa  M  tke 
PralMbBity  or  CansBqueBces  of  an  Accidat 
Previoosiy  Evahiated 

In  the  courae  of  the  analysis,  the  following 
potential  accident  scenarios  have  been     * 
considered: 

a.  A  spent  fuel  ass«nbly  drop  in  the  Spent 
Fuel  Pool  (SFP) 

b.  Loss  of  SFP  cooling  system  flow 

c.  A  seismic  event 

d.  A  spent  fuel  cask  drop 

e.  A  construction  accident 

Probability  of  aa  Accidsnt 

The  increased  storage  capacity  of  &e  SFP 
has  been  analyzed  for  the  existing  fuel 
handling  eqaipment  and  procedrnros,  SFP 
cooling  systam,  and  seismic  events.  No  cask 
movenwBt  is  contemplated  as  part  of  this 
modification.  The  Auxiliary  Bwlding  crane 
will  be  used  to  bring  the  racks  into  the 
Auxiliary  Builifing.  Thus,  the  proposed 
modification  does  not  increase  the 
probability  of  any  of  the  first  four  accidents. 

With  regard  to  the  construction  accident, 
the  Technical  Specifications  prohibit  loads 
heavier  than  the  weight  of  a  single  spent  fael 
assembly  phis  CEA  (Control  Element 
Assembly],  and  the  tool  for  moving  that 
assembly,  from  being  carried  over  fuel  stored 
in  the  SFP.  All  work  in  the  SFP  area  will  be 
controlled  and  performed  in  strict 
accordance  with  specific  written  procedures 
and  achninistrative  controls  to  prechide  the 
movenwat  of  a  rack  directly  over  any  fuel. 
Therefere,  the  probability  of  occufnence  of  a 
coeetruction  accideet  is  not  significantly 
increased  as  a  result  of  tbe  proposed 
reracking. 

In  addMioD,  §§5.1.1,  5.1.2  and  5.1.6  of 
NUREG-0612,  entitled  "Control  of  Heeiry 
Loads  at  Nuclear  Power  Plants",  provide 
guidance  for  heavy  load  handling  operations 
pursuant  to  a  speet  fee)  sterage  rack 
replacement.  Section  5.1.2  provides  frnir 
altemativas  for  assuring  the  saia  haodling  of 
heavy  loads  during  a  fiiel  storage  rack 
replacemenL  Akemative  (1)  of  Section  5.L2 
provides  that  the  control  of  heavy  loads 
guidelines  can  be  satisfied  by  establishing 
that  the  potential  for  a  heavy  load  drop  is 
extremely  smelt. 

The  AuxiUafy  Building  overhead  electric 
crane  witkialHl  load  capacity  of  75  tsos  wffl 
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be  used  for  the  reracking  operation.  The 
maxiiiuim  weight  of  an  incUviduB]  new  rack 
or  exiftlng  rack  is  less  than  10  tons.  The 
weight  of  the  lifting  fixture  is  less  than  2 
tons,  which  results  in  a  minimum  factor  of 
safety  of  6.25.  In  addition,  the  crane  system 
and  Uie  lift  rig  to  be  employed  in  the  rerack 
operation  are  single-fiulure  proof.  Therefiore, 
the  potential  Car  crane  bilure  is  extremely 
low  and  alternative  (1)  of  $  5.1.2  of  NUREC- 
0612  is  satisfied 

Accordingly,  the  proposed  modification 
does  not  involve  a  significant  increase  in  the 
probability  of  a  load  drop  accident  since 
NUREC-0612  guidelines  for  defense-In-depth 
to  prevent  load  drop  accidents  have  been 
satisfied. 

Potential  Consequences  of  an  Accident 

The  consequences  of  a  spent  fuel  assembly 
drop  in  the  SFP  were  evaluated  and  it  was 
found  that  the  critically  acceptance  criterion, 
kcff  i  0.95,  is  not  violated.  In  addition,  it  was 
found  that  there  was  no  significant  change  in 
the  radiological  consequences  of  ■  ftiel 
assembly  drop  firom  the  previous  analyses. 
The  analyses  found  that  the  calculated  doses 
are  well  within  10  CFR  part  100  guidelines. 
The  results  of  an  analysis  show  that  a 
dropped  spent  fuel  assembly  on  the  racks 
Will  not  distort  the  racks  such  that  they 
would  not  perform  their  safety  function. 
Thus,  die  consequences  of  this  type  of 
accident  are  not  significantly  changed  from 
the  previously  evaluated  spent  fuel  assembly 
drops. 

The  consequences  of  a  loss  of  SFP  cooling 
system  flow  have  been  evaluated  and  it  was 
found  that  sufficient  time  is  available  to 
provide  an  alternate  means  for  cooling  in  the 
event  of  a  complete  failure  of  the  cooling 
system.  Thus,  consequences  of  this  type 
accident  are  not  significantly  increased  fit>m 
previously  evaluated  loss-of-cooling  system 
flow  accidents. 

The  consequences  of  a  seismic  event  have 
been  evaluated.  The  new  racks  will  be 
designed  and  fobricated  to  meet  the 
requirements  of  applicable  portions  of  the 
NRC  Regulatory  Guides  and  published 
standards.  The  new  free-standing  racks  are 
designed,  as  are  the  existing  racks,  so  that  the 
integrity  of  the  racks  and  the  pool  structure 
is  maintained  during  and  after  a  design  basis 
seismic  event.  Thus,  the  consequences  of  a 
seismic  event  are  not  increased  from 
previously  evaluated  events. 

The  consequences  of  a  spent  fiiel  cask  drop 
will  not  be  affected  by  the  replacement  of  the 
racks,  as  no  spent  fuel  cask  movement  is 
contemplated  as  part  of  this  modification. 
OPPD  [Omaha  Public  Power  District)  does 
not  presently  utilize  or  own  a  spent  fuel 
sample  cask  or  spent  fiiel  shipping  cask.  If 
such  casks  were  to  be  utilized  the  single- 
failure-proof  main  hook  of  the  Auxiliary 
Building  Crane  would  be  used  to  move  these 
casks.  In  addition,  electrical  interlocks  are 
installed  which  preclude  travel  of  the  main 
hook  over  the  spent  fuel  pool  (NURBG-0612). 
The  likelihood  of  occurrence  of  a  cask  dn^ 
is  greatly  reduced  through  these 
considerations.  Heavy  Load  paths  have  been 
proposed  to  circumvent  carrying  a  cask  over 
spent  fiiel.  Thus  the  need  for  consideration 
of  a  radiological  release  impact  of  a  cask  drop 


accident  is  obviated.  OPPD  concludes  that  an 
analysis  of  die  radlolc^cal  consequences  of 
a  cask  drop  accident  is  not  required. 

The  cooaequences  of  a  construction 
accident  have  been  considered.  A  heavy  load 
will  not  be  carried  in  the  SFP  area  until  all 
fuel  in  the  pool  has  decayed  for  a  minjirnin^ 
of  two  months.  This  provides  sufficient  time 
for  decay  of  gaseous  radionuclides  in  the  fuel 
(gap  activity)  such  that  an  assumed 
accidental  release  of  gases  from  damage  to  all 
stored  fuel  assemblies  would  result  in  a 
potential  off-site  dose  less  than  10%  of  10 
CFR  part  100  limits.  In  addition,  load  paths 
were  evaluated  in  accordance  with  the 
Criteria  contained  in  NUREG-0612  and 
found  to  be  acceptable.  It  is  concluded, 
therefore,  that  the  consequences  of  a 
construction  accident  are  not  significantly 
increased  from  previously  evaluated  events. 

Therefore,  it  is  concluded  that  the 
proposed  amendment  to  replace  the  spent 
fuel  racks  in  the  SFP  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  {deviously 
evaluated. 

(2)  Create  the  Poeaibillfy  of  a  New  or 
Diffsrent  Kind  of  Accident  From  any 
Accident  Previoiialy  Evaluated 

The  proposed  modification  was  evaluated 
in  accordance  with  the  guidance  of  the  NRC 
Position  Paper  entitled,  "OT  Position  for 
Review  and  Acceptance  of  Spent  Fuel 
Storage  and  Handling  Applications", 
appropriate  NRC  Regulatory  guides, 
appropriate  NRC  Standard  Review  Plans,  and 
appropriate  industry  codes  and  standards.  In 
addition,  several  previous  NRC  Safety 
Evaluation  Reports  for  rerack  applications 
similar  to  this  proposed  modification  have 
been  reviewed. 

No  unproven  technology  will  be  utilized 
either  in  the  construction  process  or  in  the 
analytical  techniques  necessary  to  justify  the 
planned  fuel  storage  expansion.  In  fact,  the 
basic  reracking  technology  in  this  instance 
has  been  developed  and  demonstrated  in 
over  80  applicadons  for  fuel  pool  capacity 
increases  previously  approved  by  the  NRC. 

Based  upon  the  foregoing,  it  is  concluded 
that  the  proposed  reracking  does  not  create 
the  possibility  of  a  new  or  difihrent  type 
accident  from  any  accident  previously 
evaluated. 

(3)  Involve  a  Significant  Reduction  in  a 
Margin  of  Safisly 

Nuclear  Critical ity  Considerations 

The  established  acceptance  criterion  for 
criticality  is  that  the  neutron  multiplication 
foctor  in  spent  fuel  pools  shall  be  less  than 
or  equal  to  0.95,  including  all  uncertainties, 
under  all  conditions.  This  margin  of  safety 
has  been  adhered  to  in  the  criticality  analysis 
methods  for  the  new  rack  design. 

The  methods  used  in  the  criticality 
analysis  conformed  to  the  applicable  portlans 
of  the  appropriate  NRC  guidance  and 
industry  codes,  standards,  and  specifications, 
as  listed  in  the  Licensing  Report.  In  meeting 
the  acceptance  criteria  for  criticality  in  the 
SFP.  such  that  k.«r  is  always  less  than  a95, 
including  uncertainties  at  a  95%/95% 
probability/confidence  level,  the  propoeed 
amendment  does  not  involve  a  significant 


reductku  in  the  margin  of  safsty  for  nuclear 
criticality. 

Thetmal-hydraulic  Considentkau 

Conservative  methods  were  used  to 
calculate  the  maximum  fuel  cladding 
temperature  and  the  increase  in  temperature 
of  the  water  in  the  SFP.  The  thermal- 
hydraulic  evaluation  used  the  methods 
previously  employed  lot  evaluations  of  the 
present  spent  fuel  racks  to  demonstrate  that 
the  margins  of  safety  for  pool  temperatures 
are  maintained.  The  proposed  modification 
will  increase  the  heat  load  in  the  SFP.  The 
evaluation  shows  that  the  existing  SFP 
system  will  maintain  the  bulk  pool  water 
temperature  below  140  °F.  Thus,  a  margin  of 
safety  exists  such  that  the  maximum 
allowable  temperature  for  bulk  boiling  is  not 
exceeded  for  the  calculated  increase  in  pool 
heat  load.  The  evaluation  also  shows  that 
maximum  local  water  temperature  along  the 
hottest  fuel  assembly  is  below  the  nucleate 
boiling  condition  value.  Thus,  there  is  no 
significant  reduction  in  the  margin  of  safety 
for  thermal -hydraulic  or  spent  fuel  cooling 
concerns. 

Mechanical,  Material  and  Structural 
Considerations 

The  main  safety  function  of  the  spent  fuel 
pool  and  the  racks  is  to  maintain  the  spent 
fuel  assemblies  in  a  safe  configuration 
through  all  normal  or  abnormal  loadings. 
Abnormal  loadings  which  have  been 
considered  are  the  effect  of  an  earthquake, 
the  impact  due  to  a  spent  fuel  cask  drop,  the 
drop  of  a  sp>ent  fuel  assembly,  or  the  drop  of 
any  object  used  in  the  rerack  modificatimi. 
The  mechanical,  material,  and  structural 
design  of  the  new  spent  fuel  racks  is  in 
accordance  with  applicable  portions  of  "OT 
Position  for  Review  and  Acceptance  of  Spent 
Fuel  Storage  and  Handling  Applications", 
dated  April  14, 1978,  as  modified  January  18, 
1979;  Standard  Review  Plan  $  3.8.4;  and 
other  applicable  NRC  guidance  and  industry 
codes.  The  rack  materials  used  are 
compatible  with  the  SFP  and  the  spent  fuel 
assemblies.  The  structural  considerations  of 
the  new  racks  address  margins  of  safety 
against  tilting  and  deflection  or  movement, 
such  that  the  racks  do  not  impact  each  other 
in  the  cellular  region  during  the  postulated 
seismic  events.  In  addition,  the  spent  fuel 
assemblies  remain  intact  and  no  criticality 
concerns  exist.  Thus,  the  margins  of  safety 
are  not  significantly  reduced  by  the  proposed 
rerack. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.9Z(c)  are 
satisfied.  Therefore,  the  NRC  staiT 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  thirty  (30)  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will 
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not  normally  make  a  final  determination 
unless  it  receives  a  request  for  a  hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Directives 
Review  Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223,  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  maybe  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington.  DC  20555.  The  filing  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  March  4, 1993,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
afiected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  W. 
Dale  Clark  Library,  215  South  15th 
Street,  Omaha,  Nebraska  68102.  If  a 
request  for  a  bearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order.  As  required  by  10 
CFR  2.714,  a  petition  for  leave  to 
intervene  shall  set  forth  with 
particularity  the  interest  of  the 
petitioner  in  the  proceeding,  and  how 
that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 


property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
efiiact  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect(s)  of  the 
subject  matter  of  tne  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior 
to  the  first  prehearing  conference 
scheduled  in  the  proceeding,  a 
petitioner  shall  file  a  supplement  to  the 
petition  to  intervene  which  must 
include  a  list  of  the  contentions  which 
are  sought  to  be  litigated  in  the  matter. 
Each  contention  must  consist  of  a 
specific  statement  of  the  issue  of  law  or 
fact  to  be  raised  or  controverted.  In 
addition,  the  petitioner  shall  provide  a 
brief  explanation  of  the  bases  of  the 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion 
which  support  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 


significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notv^thstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  imtil  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdovm  of  the  facility,  the 
Commission  may  issue  the  Ucense 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportimity 
for  a  hearing  after  issuance,  "nie 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  PubUc 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 

fietitions  are  filed  during  the  last  ten 
10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly 
so  inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
(800)  248-5100  (in  Missouri  l-(800) 
342-6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  N1023  and  the  following 
message  addressed  to  John  T.  Larkins: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  LeBoeiif,  Lamb,  Leiby,  and 
MacRae,  1875  Connecticut  Avenue, 
NW.,  Washington,  DC  20009-5728, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 


for  hearing  will  not  be  mtertained 
absent  a  determination  by  ^ 
Conuniasion,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i>-(v)  and  2.714(d). 

The  Commission  hereby  provides 
notice  that  this  is  a  proceemng  on  an 
application  for  a  license  amendment 
felling  within  the  scope  of  section  134 
of  the  Nuclear  Waste  Policy  Act  of  1962 
(NWPA),  42  U.S.C  10154.  Under 
section  134  of  the  NWPA.  the 
Commission,  at  the  request  of  any  party 
to  the  proceeding,  is  authorized  to  use 
hybrid  hearing  procedures  with  respect 
to  "any  matter  which  the  Commission 
determines  to  be  in  controversy  among 
the  parties."  The  hybrid  procedures  In 
section  134  provide  fat  oral  argument 
on  matters  in  controversy,  preceded  by 
discovery  under  the  Commission's 
rules,  and  the  designation,  following 
argument,  of  only  inose  factual  issues 
that  involve  a  genuine  and  substantial 
dispute,  together  with  any  remaining 
questions  of  law.  to  be  resolved  in  an 
adjudicatOTy  hearing.  Actual 
adjudicatory  hearings  are  to  be  held  on 
only  those  issues  found  to  meet  the 
criteria  of  section  134  and  set  for 
hearing  after  oral  argument 

The  Commission's  rules 
implementing  section  134  of  the  NWPA 
are  found  in  10  CFR  part  2.  subpart  K, 
"Hybrid  Hearing  Procedures  for 
Expansion  of  Spent  Nuclear  Fuel 
Storage  Capacity  at  Civilian  Nuclear 
Power  Reactors"  (publii^ed  at  50  FR 
41662  (October  15, 1985).  Under  those 
rules,  any  party  to  the  proceeding  may 
invoke  the  hybrid  hearing  procedures  by 
filing  with  the  presiding  officer  a 
written  request  for  oral  argument  imder 
10  CFR  2.1109.  To  be  timely,  the  remiest 
must  be  filed  within  ten  (10)  days  of  an 
order  granting  a  request  for  hearing  or 
petition  to  intervene.  (As  outlined 
above,  the  Commission's  rules  in  10 
CFR  part  2.  subpart  G  continue  to 
govern  the  filing  of  requests  for  a 
hearing  or  petitions  to  intervene,  as  well 
as  the  admission  of  contentions.)  The 
presiding  officer  shall  grant  a  timely 
request  for  oral  argument.  The  presiding 
officer  may  grant  an  untimely  request 
for  oral  to  respond  to  the  untimely 
request.  If  the  presiding  officer  grants  a 
reouest  for  oral  alignment,  any  hearing 
held  on  the  application  shall  be 
conducted  in  accordance  with  the 
hybrid  hearing  procedures.  In  essence, 
those  procedures  limit  the  time 
available  for  discovery  and  require  that 
an  oral  argument  be  held  to  determine 
whether  any  contentions  must  be 
resolved  in  an  adjudicatory  hearing.  If 


no  part  to  the  ntxxeding  requests  oral 
argimient.  or  if  all  untimely  req^iects  for 
oi«l  vgumeot  are  denied,  then  the  usual 
procedures  In  10  CFR  part  2,  subpart  G 
apply. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  December  7. 1992, 
which  is  available  far  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW.,  Washington,  DC  20555  and 
at  the  local  public  document  room 
located  at  W.  Dale  Clark  lilwary,  215 
South  15th  Street,  Omaha,  Nebraska 
68102. 

Dated  at  Rockville.  Maiyland.  this  27tfa  day 
of  January  1993. 

Far  the  Nudear  Ragalatary  Commiaskm. 
GeoiytT.  llunlieHi. 

Acting  DiractDT  Project  Dinctomte  IV~1, 
Division  ofBeoctor  Projects— m/IV/V,  Offkx 
of  Nudear  Reactor  Reguiation. 

[FR  Doc.  93-2377  Filed  2-l-«3;  8:45  am) 
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Ordw  Suspending  Dc»nM  (Effacttv* 
Immediately)  a 

In  the  Matter  of  Oocoiogy  SeiVkxs 
Corporation,  Harrisbuig.  Pmnsyhnuiia 

I. 

Oncology  Services  Corporation 
(Licensee)  is  the  bolder  of  Byproduct 
Material  License  No.  37-28540-01 
(Licensee]  issued  by  the  Nuclear 
Regulatory  Commission  (NRC  or 
Conmiission)  pursuant  to  10  CFR  parts 
30  and  35.  The  License  authorizes 
possession  and  use  of  over  500  curies  of 
iridium-192  as  sealed  sources  for  use  in 
brachytherapy  remote  afterloaders  for 
the  treatment  of  humans  at  several 
specified  fadUties  located  within  the 
State  of  Pennsylvania.  The  License  was 
originally  issued  on  August  3. 1990,  and 
is  due  to  expire  on  August  31, 1995.  The 
License  names  Dr.  David  E 
Cunningham  as  the  Radiation  Safety 
Officer  (RSO).  The  duties  and 
responsibilities  of  the  RSO  are  set  forth 
in  the  License  and  in  10  CFR  35.21(b). 

n. 

On  December  1 ,  1992.  the  NRC  Region 
I  Office  was  notified  of  an  incident 
involving  the  loss  of  a  3.7  curie  iridium- 
192  source  fix>m  the  Licensee's  Indiana, 
Pa.  facility  (Indiana  Regional  Cancer 
Center)  on  November  16, 1992.  It  was 
subsequently  determined  that  the 
source,  which  was  connected  to  the 
metal  drive  wire  on  an  Omnitron  2000 
High  Dose  Rate  (HDR)  remote 
afterloader  machine,  had  broken  o£f 


during  a  patient  treatment  The  mjfh<i>^ 
directs  the  source  into  catheters  placed 
in  a  patient  and  retrieves  the  source  at 
the  conclusion  of  the  treatment  via  the 
drive  wire.  When  the  source  beome 
disconnected,  it  remained  in  ooe  erf  the 
catheters  In  the  patient  for 
approximately  91  hours.  During  that 
time  period,  the  patient  incurred  a 
radiation  dose  estimated  at  graatm  than 
one  million  reds  to  the  wall  of  the 
boweL 

When  the  radiation  therapy 
technologists  at  the  Indiana  Regional 
Cancer  Center  operated  the  machine  to 
insert  the  radioactive  source  into  the 
last  of  five  patient  catheters  involved  in 
the  treatment,  the  machine  gave 
numerous  "error"  messages.  The 
technologists  next  operated  the  machine 
to  insert  a  nonradioactive  source  wire 
into  the  catheter  in  an  attempt  to  dear 
any  potential  constriction.  At  some  time 
dining  the  time  the  machine  was 
indicating  error  messages,  the  area 
radiation  monitor  alarmed  with  a 
flashing  red  light  although  the  source 
was  not  then  thought  tobe  in  use.  A 
technologist  informed  the  attending 
physician  of  the  difficulties  with  the 
treatment  and  that  the  alarm  bad 
flashed.  The  physician,  who  is  an 
authorized  user  named  on  the  NRC 
Ucense,  went  into  the  room  to  examine 
the  patient.  The  physician  directed  tke 
teclmologists  to  terminate  the  tieetmnt 
and  disconnect  the  patient  from  the 
HDR  machine. 

License  Condition  17  requires  that  a 
radiation  monitor  be  mounted  on  the 
wall  and  remain  in  place  as  a  means  of 
verifying  the  source  location.  Fiuther, 
failure  of  the  radiation  monitor  requires 
termination  of  treatment  until  the 
monitor  is  repaired  and  no  personnel 
will  be  permitted  to  enter  the  room 

without  a  portable  survey  meter  or 

audible  dosimeter.  In  addition,  10  CFR 
20.20(b)  requires  that  the  Licensee  make 
such  surveys  as  (1)  may  be  necessary  to 
comply  with  the  regulations  in  10  LJ-K 
part  20  and  (2)  are  reasonable  under  the 
circumstances  to  evaluate  the  extent  of 
radiation  hazards  that  may  be  presoit 
In  direct  violation  of  these 
requirements,  and  even  though  a 
calibrated,  operational  survey  meter  has 
available  in  the  immediate  vicinity, 
neither  the  physician  nor  the 
technologists  utilized  an  audiUe 
dosimeter  or  survey  meter  upon 
entering  the  room,  when  they 
apparently  beUeved  that  the  area 
radiation  monitor  had  malfunctionttd 
and  signaled  a  false  alarm.  In  spite  of 
the  obvious  difficulty  encountered  with 
the  treatment,  these  individuals  also  did 
not  survey  the  patient  following 
discontinuation  of  the  treatment  to 
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assure  that  all  sources  had  been 
removed  from  the  patient. 

In  violation  of  10  CTR  19.12,  the 
radiation  therapy  technologistB  had  not 
been  trained  in  the  use  of  a  survey  meter 
and  did  not  know  when  to  use  a  survey 
meter  or  how  to  interpret  the  readings 
of  a  survey  meter  to  determine  the 
presence  of  a  radioactive  source  in  the 
patient  or  in  the  area. 

The  patient,  whose  body  still 
contained  the  catheter  with  the 
radioactive  source  lodged  inside  it,  was 
returned  to  a  nearby  nursing  home.  At 
the  nursing  home,  the  catheter 
containing  the  source  became  loose  and 
dislodged  itself  from  thepatient"  s  body 
on  November  20, 1992.  Tne  catheter, 
with  the  source  still  in  it,  unknowingly 
was  initially  placed  in  a  biological 
waste  bag  which  was  stored  with  other 
biomedical  waste  in  a  room  at  the 
nursing  home  and  was  subsequently 
placed  in  a  storage  shed  behind  the 
nursing  home.  On  November  25, 1992, 
the  biomedical  waste  containing  the 
radioactive  source  was  collected  by  a 
waste  carrier  and  transported  to  a 
disposal  facihty  where  the  source  was 
detected  when  a  radiation  alarm 
sounded. 

The  patient  expired  on  November  21, 
1992.  Regardless  of  the  specific  cause  of 
death  in  this  case,  the  amount  of 
radiation  received  by  the  patient  was 
significant.  Numerous  other  individuals 
including  health  care  workers,  visitors, 
sanitation  workers,  and  other  members 
of  the  general  public,  were  exposed  to 
unnecessary  radiation  as  a  result  of  this 
event. 

m. 

On  December  1, 1992,  NRC  initiated 
an  inspection  to  review  the  Licensee's 
actions.  On  E)ecember  2, 1992  a 
Confirmatory  Action  Letter  (CAL 1-92- 
016)  was  issued  to  the  Licensee  to, 
among  other  things,  confirm  its 
commitment  to  suspend  use  of  the  HDR 
at  the  Indiana  Regional  Cancer  Center 
for  patient  treatment  until  specifically 
authorized  by  NRC  to  resume  use  of  the 
HDR.  The  CAL  stated  that  its  issuance 
did  not  preclude  issuance  of  further 
actions.  On  December  3, 1992,  NRC 
estabhshed  an  Incident  Investigation 
Teffin  to  review  this  event. 

On  December  8, 1992,  NRC  conducted 
unannounced  inspections  at  two  of  the 
Licensee's  facilities,  the  Licensee's 
Exton  Cancer  Center,  Exton,  Pa.  (Exton), 
and  the  Mahoning  Valley  Cancer  Center, 
Lehighton,  Pa.  (Lehighton).  These 
inspections  included  reviews  of  the 
organization  and  scope  of  licensed 
activities,  training  of  personnel,  posting, 
instrumentation,  personnel  monitoring, 
HDR  afterloader  operations,  and  the 


Licensee's  Quality  Management  (QM) 
program.  The  findings  of  this  inspection 
included: 

A.  Dr.  Cimningham,  who  is  the  RSO 
named  on  the  License,  had  not  visited 
the  Lehighton  fadUty  in  the  past  6-9 
months. 

B.  Dr.  David ).  Moylan,  Medical 
Director  of  the  Lehighton  facihty  and  an 
authorized  user  named  on  the  License, 
indicated  that  he  had  not  read  the  terms 
and  conditions  of  the  License  and  was 
not  aware  that  Dr.  Cunningham  was  the 
RSO  named  on  the  License. 

C  At  the  Exton  and  Lehighton 
facilities,  the  Licensee  failed  to  provide 
training  to  the  radiation  therapy 
technologists  in  the  requirements  of  the 
License  conditions  and  of  the  NRC 
regulations  as  required  by  10  CFR  19.12. 
Copies  of  the  documents  incorporated 
into  the  License  by  reference  were  not 
available  to  the  individuals  at  the 
Lehighton  facility  as  required  by 
Condition  17  of  the  License. 

D.  Emergency  training  provided  to  the 
radiation  therapy  technologists  at  the 
Exton  and  Lehi^ton  faciUties  did  not 
include  a  "Simulation  Emergency"  (i.e., 
"dry  run")  of  the  source  not  retracting 
at  the  end  of  a  treatment  as  required  by 
Condition  17  of  the  License. 

E.  At  the  Exton  facility,  emergency 
procedures  were  not  posted  at  Uie 
console  of  the  HDR  afterloader  as 
required  by  the  License. 

F.  At  both  the  Exton  and  Lehighton 
faciUties,  the  key  to  activate  the  Linear 
accelerator  and  the  key  to  activate  the 
HDR  unit  were  not  on  the  same  key  ring 
so  as  to  prohibit  the -simultaneous 
activation  of  both  units  within  the  same 
room  as  required  by  Condition  17  of  the 
License.  Instead,  the  key  to  each  unit 
was  left  in  the  respective  console  of  that 
unit. 

G.  The  staff  of  the  Exton  facihty  was 
not  aware  of  the  specifics  of  the 
Licensee's  Quality  Management 
program. 

Additionally,  although  the  physicists 
at  the  Exton  and  Lehighton  facilities  are 
key  personnel  who  bear  responsibility 
for  avoiding  or  preventing  the 
recurrence  of  an  event  such  as  the 
November  16  event  described  in  Section 
n  above,  the  inspectors  determined  that 
these  individuals  did  not  learn  of  the 
event  via  an  appropriate  corporate 
radiation  safety  communication,  but 
instead  learned  about  the  event  through 
the  coverage  in  the  news  media. 

On  December  14, 1992,  NRC  Region  I 
issued  a  Confirmatory  Action  Letter 
(CAL  1-192-020)  to  the  Licensee's 
president  wherein  the  Licensee 
committed  to:  (1)  Have  independent 
audits  of  the  radiation  safety  program, 
(2)  provide  a  corrective  action  plan,  (3) 


clarify  the  reporting  and  oversight 
responsibilities  of  me  corporate  RSO,  (4) 
conduct  training  on  radiation  safety  and 
routine  and  emergency  operations  of  the 
HDR  machines,  and  (5)  communicate  to 
its  staff  management  expectations  for 
operating  the  HDR  machines  and  the 
specifics  and  significance  of  recent 
failures  of  these  machines.  The  CAL 
stated  that  its  issuance  did  not  preclude 
issuance  of  further  actions. 

On  December  11, 1992,  the  Licensee 
requested  that  it  be  allowed  to  resiune 
patient  treatment  with  the  HDR  at  the 
Indiana  feciUty.  This  request  was  made 
because  patients,  whose  palliative 
treatments  had  been  discontinued  as  a 
result  of  the  December  2. 1992  CAL, 
were  in  need  of  relief  from  pain  and 
suffering  through  treatment  with  this 
modality.  By  letter  dated,  December  15, 
1992.  the  NRC  approved  resumption  of 
treatment  with  a  HDR  afterloader 
provided  that  the  Licensee  had  taken 
the  actions  specified  in  NRC  Bulletin 
92-03,  December  8, 1992. 

IV. 

Following  the  NRC  inspection  at  the 
Exton  and  Lehighton  faciUties  and  the 
issuance  of  the  December  14, 1992  CAL, 
the  NRC  learned  that  the  Licensee's  RSO 
communicated  with  the  medical 
directors  of  the  Licensee's  five  satelUte 
facilities  by  letter  dated  December  18, 
1992.  The  letter  stated,  "It  is  not 
possible  for  Corporate  Administration  to 
supervise  your  radiation  safety  program 
on  a  routine  basis."  In  the  letter.  Dr. 
Cunningham  sought  to  delegate  to  the 
Medical  Director/ Authorized  User  at 
each  of  the  satellite  facilities  the 
radiation  safiety  officer  responsibiUties 
that  are  assigned  to  Dr.  Cunningham 
under  the  terms  and  conditions  of  the 
License.  Dr.  Cimningham  also  stated  in 
the  letter  that  it  is  appropriate  for  the 
Medical  Director/ Authorized  User  to 
further  delegate  the  radiation  safety 
responsibilities  of  the  Medical  Director/ 
Authorized  User  to  "the  technical 
support  including  the  physicists  and 
chief  technologist" 

V. 

The  facts  described  above 
demonstrate  a  significant  corporate 
management  breakdown  in  the  control 
of  Ucensed  activities  wherein  key 
Licensee  employees  at  several  satelUte 
facilities  do  not  know  the  requirements 
of  the  NRC  License,  do  not  have  access 
to  the  pertinent  License  documents,  and 
have  not  been  adequately  trained  in 
either  the  pertinent  regulatory 
requirements  or  the  procedures  and 
instrumentation  to  be  employed  to 
protect  themselves  and  others  from 
radiation  exposure.  This  problem  is  of 
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the  utmost  regulatory  concern  because  it 
contributed  to  a  situation  in  which  a 
patient  was  unknoMringly  exposed  to  a 
significant  level  of  radiation,  and  in 
which  numerous  members  of  the 
general  public  received  imnecessary 
radiation  exposure. 

In  addition,  the  corporate  RSO 
contributed  in  large  part  to  this  problem 
by  not  maintaining  an  adequate  physical 
presence  at  the  satellite  focilities;  failing 
to  implement  appropriate  training 
programs  for  Licensee  employees, 
which  the  RSO  is  required  to  do  under 
10  CFR  35.21;  and  failing  to  establish 
and  implement  a  periodic  corporate 
audit  program  to  identify  and  promptly 
correct  violations  to  ensure  compUance 
with  NRC  regulatory  requirements.  The 
corporate  RSO  now  seeks  to  delegate 
these  functions  in  violation  of  the 
License  to  the  managers  of  the 
individual  facilities  where  the  problems 
are  occurring  and  suggests  that  those 
managers,  in  turn,  delegate  the 
functions  further  down  the  chain  of 
command.  Therefore,  it  has  been 
concluded  that  the  Licensee's  RSO  is 
not  willing  to  be  responsible  for  its 
radiation  safety  program  so  as  to  ensure 
that  the  radiation  safety  activities  are 
being  performed  in  accordance  with 
Conunission  requirements  in  the  daily 
operation  of  licensed  activities  as 
required  by  10  CFR  35.21. 

Consequently,  while  NRC  is 
continuing  to  investigate  the  activities 
of  this  Licensee,  as  a  result  of  the 
information  available  to  date  and  the 
incident  in  which  an  iridium-192  source 
was  unknowingly  left  within  a  patient, 
I  lack  the  requisite  reasonable  assurance 
that  the  Licensee's  current  operations 
can  be  conducted  under  License  No.  37- 
28540-01  in  compliance  with  the 
Commission's  requirements  and  that  the 
heahh  and  safety  of  the  public, 
including  the  Licensee's  employees  and 
patients,  will  be  protected.  Therefore, 
the  public  health,  safety,  and  interest 
require  that  License  No.  37-28540-01 
be  suspended  pending  the  results  of  the 
NRC  investigations  and  the  institution 
of  appropriate  corrective  actions  on  the 
part  of  the  licensee.  Furthermore, 
pursuant  to  10  CFR  2.202, 1  find  that  the 
significance  of  the  circumstances 
described  above  is  such  that  the  public 
health,  safety,  and  interest  require  that 
this  Order  be  immediately  effective. 
This  Order  supersedes  the  relief 

f)rovided  in  the  December  15, 1992 
etter. 

VL 

Accordingly,  pursuant  to  sections  81, 
161b,  161i,  182  and  186  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and 
the  Commission's  regulations  in  10  CFR 


2.202  and  10  CFR  parts  30  and  35,  it  is 
hereby  ordered,  effective  immediately, 
that: 

License  No.  37-28540-01  is 
suspended  pending  further  Order.  This 
suspension  precludes  the  performance 
of  any  licensed  activity  at  any  of  the 
Licensee's  facilities  authorized  by  the 
License.  The  Licensee  is  required  to 
place  all  licensed  material  in  a  locked, 
stored,  and  shielded  condition.  All 
other  requirements  of  the  License 
continue  in  force. 

The  Regional  Administrator,  Region  I, 
may,  in  writing,  relax  or  rescind  this 
order  upon  demonstration  by  the 
Licensee  of  good  cause. 

vn. 

In  accordance  with  10  CFR  2.202,  the 
Licensee  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  20  days  of  the  date  of  this  Order. 
The  answer  may  consent  to  this  Order. 
Unless  the  answer  consents  to  this 
Order,  the  answer  shall,  in  writing  and 
under  oath  or  affirmation,  specifically 
admit  or  deny  each  allegation  or  charge 
made  in  this  Order  and  set  forth  the 
matters  of  fiact  and  law  on  which  the 
Licensee  or  other  person  adversely 
affected  relies  and  the  reasons  as  to  why 
this  Order  should  not  have  been  issued. 
Any  answer  or  request  for  a  hearing 
shall  be  submitted  to  the  Secretary,  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Chief,  E>ocketing  and  Service  Section, 
Washington,  DC  20555.  Copies  of  the 
hearing  request  also  should  be  sent  to 
the  Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address,  to  the 
Regional  Administrator,  NRC  Region  I, 
475  Allendale  Road,  King  of  Prussia, 
Pennsylvania  19406,  and  to  the 
Licensee,  if  the  hearing  request  is  by  a 
person  other  than  the  Licensee.  If  a 
person  other  than  the  Licensee  requests 
a  hearing,  that  person  shall  set  forth 
with  particularity  the  manner  in  which 
his  interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  the 
Licensee  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i).  57 
FR  20194  (May  12, 1992),  the  Licensee, 
or  any  other  person  adversely  affected 
by  this  Order,  may,  in  addition  to 


demanding  a  hearing,  at  the  time  the 
answer  is  filed  or  sooner,  move  the 
presiding  officer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  groiind  that  the  Order,  iitchiding  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
section  VI  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  An  answer 
or  a  request  for  hearing  shall  not  stay 
the  immediate  effectiveness  of  this 
order. 

Dated  at  Rockville,  Maryland  this  20th  day 
of  January  1993. 

For  the  Nuclear  Regulatory  CmnmiMion. 
Hugh  L.  ThompMm,  Jr., 
Dep  u  ty  Execu  tive  Director  for  Nuclear 
Materials  Safety,  Safeguards,  and  Operations 
Support. 

[FR  Doc  93-2322  Filed  2-1-93;  8:45  am]  > 
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Atomic  Safety  and  Ucansing  Board 

[Doctot  No*.  50-27S-OLA-2  and  50-323- 
OLA-2:  ASLBP  No.  92-66»-03-OLA-2] 

Padflc  Qaa  and  Elactric  Company 
(Diablo  Canyon  Nuclaar  Powar  Plant, 
Unit*  1  and  2):  Notice  of  HMring; 
Facility  Operating  Ucenaes  No.  DPR- 
80  and  DPR-62 

January  27, 1993. 

Before  Adnunistrative  Judges:  Charlei 
Bechhoefer,  Chainnan,  Dr.  Jeiry  R.  Kline, 
Frederick  J.  Shon. 

On  July  22, 1992,  the  Nuclear 
Regulatory  Coiiimission  published  in 
the  Federal  Register  a  notice  of 
opportunity  for  hearing  with  respect  to 
proposed  operating-license  amendments 
that  would  extend  the  operating  licenses 
for  the  Diablo  Canyon  Nuclear  Power 
Plant,  Units  1  and  2,  located  in  San  Luis 
Obispo  County,  California,  to  recover  or 
recapture  into  the  licenses  the  period  of 
construction  of  the  reactors  (57  FR 
32571,  32575).  The  amendments  would 
extend  the  expiration  date  of  the  Unit  1 
license  from  April  23,  2008  to 
September  21,  2021,  and  the  expiration 
date  of  the  Unit  2  license  from 
December  9,  2010  to  April  26,  2025. 

One  request  for  a  hearing  and  petition 
for  leave  to  intervene,  filed  by  San  Luis 
Obispo  Mothers  for  Peace,  was  received. 
On  September  10, 1992.  an  Atomic 
Safety  and  Licensing  Board  was 
established  to  rule  on  this  request/ 
petition  and  to  preside  over  the 
proceeding  in  the  event  that  a  hearing 
were  ordered.  57  FR  43035  (September 
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17, 1992).  The  Licensing  Board  is 
comprnod  ot  Dr.  )«rry  R.  Kliaav 
Frederick  ).  Shoo,  ami  Ch«ii« 
Bec^lioefer,  ChMnnaja  of  dta  BoanL 

Aftar  balding  a  prahaarifig  coniaraoo* 
in  San  Luia  Obispo,  Caiifomia.  kha 
Atamic  Sefaty  and  Licensing  Board 
issued  a  Prebearing  Conlefence  Ordar 
(LBP-93-1)  on  January  21. 1993, 
granting  tha  raquast/petitioo.  San  Lois 
Obispo  Motbers  for  Peace  was  admitted 
as  a  party  and,  pursuant  to  ils  tequest, 
tbe  State  of  Califanua  Pttbbc  Utilities 
CoaamiasioB  was  pantitlad  to 
participate  as  anintarestad  State 
pursuaat  to  10  CFR  2.715(c). 

Please  take  notice  tbat  a  hearing  will 
be  conducted  in  this  proceeding.  The 
hearing  is  authorized  by  10  CFR 
50.58(b)(2),  5a90  and  50.92.  Matters  at 
issue  are  the  two  safety  issues  accepted 
by  the  Licensing  Board  in  LBP-93-1. 

During  tbe  coarse  of  the  proceeding, 
the  Board  may  bold  further  prehearing 
conferences,  pursuant  to  10  CFR  2.752, 
as  well  as  evidentiary  hearing  sessions, 
at  times  and  places  to  be  b««afier 
aanouDCsd,  through  notices  to  be 
published  in  the  Federal  Register  and/ 
or  made  arailaUe  to  tbe  public  at  tbe 
Public  Document  Rooms. 
SupplexQeating  tbe  opportimity  afforded 
at  ^e  first  prehearing  conference, 
during  some  or  all  of  these  sessions,  and 
in  accordance  with  10  CFR  2.715(a).  Miy 
person,  not  a  party  to  the  proceeding, 
will  be  permitted  to  make  a  limited 
appearance  statement  either  orally  or  in 
writing,  setting  forth  his  or  her  position 
on  the  issues.  These  statements  do  not 
constitute  testimony  or  evidence  but 
may  assist  the  Board  and/or  parties  in 
the  definition  of  issues  being 
considered.  The  number  of  persons 
making  oral  statements  and  the  time 
allotted  for  each  statement  may  be 
limited  depending  upon  tbe  time 
available  at  various  sessions  and 
whether  or  not  the  person  seeking  to 
make  stich  a  statement  previously  was 
pennitted  to  do  so.  (Normrily,  oral 
statements  may  extend  for  up  to  five 
nnnutes  )  Written  statements  may  be 
submitted  at  any  time.  Persons  desiring 
to  make  a  limited  appearance  are 
requested  to  inform  ^e  Office  of  the 
Secretary.  Docketing  and  Service 
Breach.  U.S.  Nuclear  Regulatory 
CommissioM,  Washington,  DC  20555.  A 
copy  of  such  statement  or  request 
should  also  be  served  on  the  Chairman 
of  ^  Licensing  Bo«d. 

Documents  related  to  this  proceeding 
are  on  file  oft  tha  Local  Pablic  Document 
Room,  looftsd  at  tbe  CaHfnrBia 
Polyteclanc  State  University,  Robert  £. 
Kennedy  Libnry,  Covenumec! 
Documents  aad  Maps  Departiaenl.  SeiD 
Luis  CAHspo,  Galifomia  93407,  as  vrnll 


as  at  the  Commissian's  PuUlc 
DooiBMBt  Room,  the  GdmoD  Buildine, 
2120  L  St.  NW..  Washington.  DC  20037. 

Bethesda,  Maryland.  January  27. 1993. 
For  the  Atomic  Safety  aod  Licensing 
Board. 

Charlia  BiniliiMnr, 
Chairman,  Administrative  Judga. 
(FR  Doc  03-2378  Filad  2-1-03;  a:45  am] 
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Nolic*  Of  AmandiMnt  lteo«ipt  I 
OpportunHy  for  «  HMiIng;  Uo«OM  No. 
Sub-1010;  Soquoyob  FueU 
Corporttion,  Gor«,  OK 

[Doelwt  No.  40-8027] 

Ike  U.S.  hbdear  Regulatory 
ComniisaioB  is  oonsiderii^  the 
amendment  of  Materials  License  No. 
SUB-1010  to  provide  Sequoyah  Fuels 
Corporation  (SFC)  relief  from  testing  a 
system  while  the  fociUty  is  abut  down. 

Propoxd  Actkm:  By  amendmeBt 
request  dated  January  14, 1993,  SFC 
submitted  a  request  for  relief  from  a 
license  commitment  which  required 
that  the  entire  safety  interlock  system  in 
the  fluorioe  production  system  be 
maintained  fully  operattaaal,  and  that 
the  process  instrumentation,  alama, 
and  interlocks  be  tested  monthly  and 
calibrated  each  calendar  year.  Since  the 
fluorine  production  system  is  not  in 
operation,  SFC  is  reqiiesting  relief  from 
the  requirement  to  conduct  moothly 
tests  aod  annual  caHbrations  until  such 
time  as  production  were  to  resume.  The 
documents  related  to  tbe  ^ntiposed 
action  are  avail^e  for  public 
inspection  and  copying  at  tbe 
Commission's  Puiilic  DocuiBent  Room 
at  tbe  Gelman  Building,  2120  L  Street 
NW..  Wa^iington.  DC,  and  tbe  Local 
Public  Document  Room  at  the  Stanley 
Tubbs  Memorial  Library.  101  E. 
Cherokee  Street,  Sallisaw.  Okkboma. 

Opportuaityfor  a  Hearing 

Any  person  whose  interest  may  be 
affected  by  the  issuance  of  this 
amendment  may  file  a  request  for  a 
bearing.  Any  request  for  bearing  most 
be  filed  with  tbe  Office  of  the  SecretAiy. 
U.S.  Nuclear  Regolalory  CommMsion, 
WasbingtoD,  DC  20555,  within  30  days 
of  the  publication  of  this  notice  in  tbe 
Federal  Rs^^star.  be  served  on  the  NRC 
staff  (Executive  Director  for  Onerati<ns, 
Om  White  FbBt  North,  llSSSRockville 
Pike.  Rodcvills,  MD  20852)  and  on  the 
licensee  (Sequoyah  Fuels  Corporation, 
P.O.  Box  610,  Core,  Oklahoma  74435): 
and  must  comply  with  the  requiiemenis 
for  reqtnating  a  hearing  set  iardi  in  the 
Commission's  regulaticB,  10  CFR  port  2. 
subpart  L,  "IuHoiiubI  Hearing  Procedures 


for  Adiodications  in  Materials  licensing 
Proceeidiags." 

These  requireoBflBts.  which  the 
requestor  must  address  in  detail,  are: 

1.  The  interest  of  tbe  requestor  in  tbe 
proceeding; 

2.  How  mat  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  tbe  reasons  why  tbe  requestor 
should  be  permitted  a  hearing; 

3.  The  requestor's  areas  of  coQoein 
about  the  bcensing  activity  that  is  tbe 
subject  matter  of  tbe  proceeding;  and 

4.  llie  circumstances  establisaing  thai 
the  request  for  hearing  is  timely,  tbit  is. 
filed  within  30  days  of  the  date  of  this 
notice. 

In  addressing  how  the  requestor's 
interest  may  be  afbcted  by  tbe 
proceeding,  tbe  reqtiest  should  describe 
the  nature  of  tbe  requestor's  ri^  undn 
tbe  Atomic  Energy  Act  of  1954.  as 
aoModed.  to  be  made  a  patty  to  the 
proceeding;  the  nature  and  extent  of  As 
requestor's  property,  financial,  or  other 
(i.e.,  heahh,  sarety)  interest  in  the 
proceeding;  aod  tbe  possible  effect  of 
any  order  that  may  be  entered  in  the 
proceeding  upon  tbe  requestor's 
intereoL 

Dated  at  RocicviUe.  Marylaad,  this  2T(k  day 
of  January  1993. 

For  tlie  Nuclear  Regulatory  Commiasion. 
John  W.N.  ffickey, 

Chief.  Fuel  Cycle  Safety  Branch,  Division  of 
Industrial  and  Medical  Nuclear  Safety. 
NMSS. 

(FR  Doa  93-2379  FDad  2-1-93;  8:45  am] 
oiUJNO  coos  7«a»-0MI 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Roquast  for  Rscloaranco  of  SF  2t24, 
SF  2824A.  and  8F  2824C 

AQENCY:  Office  of  PBTSomiel 

Managiuuiiiil. 

ACDON:  Notice. 

SUMMARY:  In  accordance  with  tbe 
Paperwork  Reduction  Act  of  1980  (title 
44,  U.S.  Code,  chapter  35),  this  notice 
announces  a  requMt  for  reclearance  of 
an  information  collectifm.  Standoiid 
Form  2824,  Documwitatian  in  Suf^xnt 
of  Disabiljd^  Retirement  ^plication,  SF 
2824A,  Applicaat's  StatMnent  of 
Disability,  and  SF  2824C.  Physidaa's 
Statement,  are  used  to  collect 
informaition  froaa  applicants  fos  Civil 
Service  Retirement  System  disability 
retirement  so  that  OPM  can  determine 
whether  to  approve  a  disability 
retireoaonL 

Appraodraat^  9,000  SF  2824.  SF 
2824A.  aad  SF  2824C  forms  are 
compbtad  aoBudly.  Tlie  SF  2824A 
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requires  approximately  30  minutes  to 
complete  and  the  SF  2824C  requires 
approximately  60  minutes  to  complete. 
Tne  annual  bimien  is  9,500  hours. 

For  copies  of  this  proposal,  contact  C. 
Ronald  Trueworthy  on  (703)  908-8550. 

DATES:  Comments  on  this  proposal 
should  be  received  within  30  calendar 
days  from  the  date  of  this  publication. 

ADDRESSES:  Send  or  deliver  comments 
to: 

Lorraine  E.  Dettinan,  Retirement  and 
Insurance  Group,  Operations  Support 
Division,  U.S.  Office  of  Persoimel 
Management,  1900  E  Street,  NW., 
room  3349,  Washington,  DC  20415 
and 

Joseph  Lackey,  0PM  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  NW,  room  3002, 
Washington,  DC  20503 

FOR  MFORMATXM  REQAROINQ 

ADMMBTRATIVE  COORDINATION  CONTACT: 

Mary  Beth  Smith-Toomey,  Chief, 

Administrative  Management  Branch, 

(202)  606-0616. 

U.S.  Office  of  Personnel  Management. 

Douglas  A.  Brook, 

Acting  Director. 

IFR  Doc.  93-2320  Filed  2-1-93;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelWM  Na  34-31763;  Hie  No.  SR-NASD- 
91-731 

Self-Regulatory  Organl2ations; 
National  Asaociatlon  of  Securttiaa 
Dealers,  Inc.;  Order  Granting  Approval 
of  Propoaad  Rule  Change  Relating  to 
Suapanalon  or  Cancellation  of 
Membership  or  Regiatration  for  Failure 
To  Comply  With  Art>ltration  Awarda 

On  November  19, 1992,'  the  National 
Association  of  Seciirities  Dealers,  Inc. 
("NASD"  or  "AssociaUon")  submitted  a 
proposed  rule  change  to  the  Seciuities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  pursuant  to  section 


*  Tba  NASD  amended  the  proposed  rule  change 
three  times  subaequant  to  It*  original  filing  on 
December  26, 1991.  Amendment  No.  1,  submitted 
on  May  6, 1992,  provided  the  results  of  a  vote  of 
the  NASD  membership  on  the  proposed  rule 
change.  Amendment  No.  2  was  filed  on  July  2. 1992 
to  add  additional  descriptive  language  to  the  filing. 
Amendment  No.  3  was  submitted  on  November  19, 
1992  to  conform  the  language  of  the  filing  to  that 
of  section  lSA(h)(3)  of  the  Act  The  amendment 
provide!  that  suspensions  or  cancellations  will  be 
in  accordance  with  revocation  proceedings 
provided  under  Article  VI  of  the  NASD**  Code  of 
Procedure. 


19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  Rule  12b-4 
thereunder.'  The  rule  change  amends 
Article  VI,  Section  3  of  the  NASD  By- 
Laws*  to  permit  the  NASD  to  suspend 
the  membership  or  registration  of  a 
party  that  has  failed  to  comply  with  a 
valid  arbitration  award,  when  the  award 
is  not  the  subject  of  a  motion  to  vacate 
or  modify  the  award  or  when  such  a 
motion  has  been  denied. 

Notice  of  the  proposed  rule  change,  as 
amended,  together  with  its  terms  of 
substance  was  provided  by  the  issuance 
of  a  Commission  release  (Securities 
Exchange  Act  Release  No.  31609, 
December  16. 1992)  and  by  publication 
in  the  Federal  Register  (57  FR  60828, 
December  22, 1992).  No  comments  were 
received  on  the  proposal  by  the 
Commission.  This  order  approves  the 
proposed  rule  change. 

As  the  NASD  stated  in  its  original  rule 
filing,  the  impetus  for  the  rule  diange 
approved  herein  is  the  NASD's  concern 
regarding  the  significant  number  of 
referrals  made  to  the  NASD's  District 
Business  Conduct  Committee 
("DBCCs")  for  failure  to  comply  with 
arbitration  awards.  The  NASD  believes 
such  referrals  have  had  a  negative 
impact  on  the  DBCCs'  complaint 
dockets.  In  order  to  address  this 
problem,  and  to  expedite  the  processing 
of  such  complaints,  the  NASD  is 
extending  its  suspension  and 
cancellation  procedures  (hereinafter 
referred  to  jointly  as  "revocation 
proceedings")  to  include  situations  in 
which  member  firms  or  registered 
persons  fail  to  comply  with  arbitration 
awards. 

Cxurently.  the  NASD's  Code  of 
Arbitration  Procedure  contains  a 
Resolution  of  the  Board  of  Governors  ' 
("Resolution")  which  states  that  failiue 
to  pay  an  arbitration  award  properly 
rendered  by  any  one  of  several 
arbitration  fora  may  be  deemed 
"conduct  inconsistent  with  just  and 
equitable  principles  of  trade  and  a 
violation  of  Article  III,  Section  1  of  the 
Rules  of  Fair  Practice"  of  the  NASD. 
The  Resolution  contemplates  the 
bringing  of  a  disciplinary  action  against 
a  member  firm  or  associated  person  for 
failure  to  pay  an  arbitration  award 
rendered  by  the  NASD,  or  a  self- 
regulatory  organization  ("SRO")  which 
administers  the  Securities  Industry 
Conference  on  Arbitration's  Uniform 


Code  ("Uniform  Code"),  or  by  the 
American  Arbitration  Association 
("AAA"). 

The  NASD  states  that  its  Arbitration 
Department  has  referred  numerous  cases 
to  the  DBCCs  for  disciplinary  action  for 
failure  to  pay  an  arbitration  award.*  The 
NASD  also  states  that  it  routinely 
investigates  and  brings  discipliniary 
actions  for  failure  to  pay  arbitration 
awards  whenever  such  violations  are 
discovered,  whether  through  referrals 
from  other  NASD  departments,  referrals 
fit)m  other  SROs,  through  routine  or 
non-routine  investigations  or  through 
customer  complaints. 

In  addition  to  enforcing  arbitration 
awards  rendered  in  NASD  arbitrations, 
the  intent  of  the  Resolution  is  to  permit 
the  NASD  to  enforce  awards  rendered 
by  other  SROs  that  administer  the 
Uniform  Code,  as  well  as  by  the  AAA. 
The  NASD  regarded  the  broad  scope  of 
the  resolution  as  necessary  and 
appropriate  if  the  NASD  were  to 
recommend  arbitration  fora  other  than 
its  own,  such  as  AAA,  as  appropriate  for 
resolution  of  disputes.  The 
recommendation  of  alternative  fora  by 
securities  industry  SROs  was 
encouraged  by  the  Commission  to 
alleviate  the  perception  of  unfairness  in 
mandatory  seoirities  industry 
arbitration. 

The  NASD  has  determined,  however, 
that  bringing  formal  disciplinary  actions 
for  failiu^  to  pay  an  arbitration  award 
rendered  by  the  NASD's  arbitration 
forum  may  not  be  the  most  efficient 
method  of  disposing  of  such  matters. 
The  instant  rule  change  allows  the 
NASD,  in  addition  to  bringing  a  formal 
disciplinary  action,  to  employ  its 
revocation  proceedings  for  a  member's 
or  associated  person's  failure  to  pay  an 
arbitration  award  rendered  by  an  NASD 
arbitration  panel.  Revocation 
proceedings  are  brought  under  Article 
VI  of  the  NASD's  Code  of  Procedure.'  In 
accordance  with  Article  VI,  the  NASD 
must  send  notice  of  the  commencement 
of  a  revocation  proceeding  to  the 
affected  party  at  least  fifteen  (15)  days 
prior  to  the  effective  date  of  the 
suspension  or  cancellation.  Members  or 
associated  persons  that  wish  to  contest 
a  revocation  proceeding  may  request  in 
writing  that  the  matter  be  brought  before 
a  designated  hearing  panel.  Such  a 
request  must  be  received  by  the  NASD 


M5U.S.C78s(b)(l)(l9««). 
» 17  CFR  240.19b-«  (1992). 

*  NASD  Securities  Dealers  Manual,  Article  VL 
Section  3  of  the  By-Laws,  OCH,  1 1173. 

*  NASD  Securities  Dealers  Manual,  Code 
Arbitration  Procedure.  Resolution  of  the  Board  of 
Governors— Failure  to  Act  Under  Provisions  of 
Code  of  Arbitration  Procedure.  CCH.  1 3744 


*In  1991  the  Arbitration  Department  referred  122 
cases  to  the  NASD's  district  offices  for  investigation 
of  failure  to  pay  an  arbitration  award  rendered  in 
the  NASD's  arbitration  forum.  In  1990  the 
Arbitration  Department  referred  S2  cases  for  failure 
to  pay  arbitration  awards. 

'  NASD  SMnirities  Dealers  Manual.  Code  of 
Procedure  Revocation  Proceedings,  CCH,  11  3063- 
3067. 


Fadhral  R^Mer  /  VoL  S8,  Na  20  /  Tuwdqr,  Btbruary  2.  1983  /  NotteM 


before  Ura  sxptratian  of  tlw  ^iplkaUe 
notice  period.  Tliaa,  with  retpect  to 
arbitration  awards  rendered  in  tlra 
NASO"*  arfaitntian  forum,  and  which 
m  nbiect  to  the  NASiys  •dimiiiHtitivw 
conttol.  the  NASD  will  not  be  required 
to  tnitiAte  a  formal  disciplinary  actioa 
against  a  member  or  associated  person 
for  failure  to  pay  an  arfaitratioa  award. 
As  with  formal  disdplinary  actions 
brou^t  pursuant  to  the  Resolution, 
such  revocation  prTx:e8dings  will  be 
avBiM>le  only  where  a  timely  motion  to 
vacate  or  modify  the  arbitration  award 
has  not  been  filed. 

The  Resolution  also  provides  that  the 
failure  to  submit  a  dispute  to  vbitration 
as  reqaired  by  the  NASD's  Arbitration 
Code  or  failure  to  appear  ot  to  {mxhice 
docuraaots  as  directed  pumMut  to  die 
NASD's  Arbitration  Code  mey  be 
deemed  "conduct  inconsistent  with  just 
and  equitable  principles  of  trade"  in 
violation  of  Article  nL  Section  1  of  the 
Rules  of  Fair  Practice.  These  provisioRS 
also  contemplate  the  bringing  of  a 
diaciplioary  action  against  a  firm  or 
associated  person  for  failing  to  submit  a 
claim  to  arbitration  as  required  or  for 
failing  to  appear  or  produce  docuatfUs 
as  required.  The  NASD's  Arbitration 
Department  will  continue  to  evaluate 
cases  for  re&iral  for  disdplinary  action 
where  a  member  or  associated  person 
has  failed  to  submit  a  claim  to 
arbitration  as  required  or  where  a 
member  or  assodated  person  has  failed 
to  appear  or  produce  documents  as 
reqiiired.  Finally,  the  NASD  also  will 
continue  to  evakiate  cases  for  referral 
for  disdplinary  action  where  it  is 
discovered  that  a  member  or  associated 
person  has  failed  to  pay  an  arbitratioD 
award  validly  rendered  by  an  arbitration 
forum  other  than  the  NASD  or  failed  to 
pay  NASD  awards  entered  against  it  in 
a  timely  manner  in  accordance  with 
section  41(h)  of  the  Coda." 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
appbcable  to  the  NASD,  including  the 
requirements  of  section  15ACb}(6)  of  the 
Act*  Section  15A(bK6)  requires,  in  part, 
that  the  rules  of  the  NASD  be  designed 
to  prevent  fraudulent  and  manipulative 
acts  and  practices  and  to  protect 
investors  and  the  public  interest  The 
proposed  rule  change  is  designed  to 
encourage  member  firms  and  assodated 
persons  to  pay  duly  rendered  arbitration 
awards  and  to  ease  the  burden  on  the 
DBCCs'  complaint  docket  The  paymant 
of  arbitration  awards  and  the  facilitation 


of  tfaa  atUiiBtion  pnxBss.  in  gBBeral. 
will  assist  in  die  prataction  of  investors 
and  hnther  the  pubttc  hitarest. 

It  is  tbavfian  anhred,  pursuant  to 
secUon  19(b)(2)  of  the  Act  that  the 
above-raentioiMBd  proposed  rule  change 
be,  and  hereby  ia.  qiprored. 

For  ttte  Coraraission,  by  the  Dnrision  of 
Market  Regolation  pursuant  to  dekgated 
authority.** 

Marjarat  H.  McFarlaad, 
Deputy  SocreUoy. 

[FR  Doc  03-2358  Filed  2-1-03: 8:45  ami 
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QoidmMi  Sacha  Equity  PortfoUoa.  Inc^ 
at  al.;  i 


■NASD  SecuritiM  DMlen  Manual.  Ccxia  of 
Arbitration  Pnxxdara.  Awards,  OCH.  1 3741. 
•15  D.S.C  78o-3lbK6)  (1988). 


January  26, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  TSEC"). 

ACnON;  Notice  of  application  for 

exemption  under  the  Investment 

Conyany  Act  of  1940  (the  "Act"). 

APPLICANTS:  Goldman  Sadis  Equity 
Portfolios,  Inc.  ("Equity  Inc.'^,  Goldman 
Sadis  Trust  ("Bond  Trust"),  Goldman, 
Sachs  k  Co.  r'Goldman  Sachs'O, 
Goldman  Sachs  Funds  Management, 
L.P.  ("Funds  Management"),  and  any 
future  investment  company  or  series 
thereof  (except  those  subject  to  an 
existing  exemptive  order  of  the  SEC 
with  respect  to  multiple  class  or 
contingent  deferred  sales  charge  relief) 
that  is  a  member  of  the  same  group  of 
investment  companies  by  virtue  of  the 
fact  that  it  holds  itself  out  to  investors 
as  being  a  related  company  for  purposes 
of  investment  and  investor  swvices  and 
(a)  whose  inve^ment  adviser  is  Funds 
Management  Goldman  Sachs  Asset 
Management  (a  separate  operating 
division  of  Goldman  Sachs)  ("GSAM"), 
or  an  entity  that  is  under  common 
control  with  Goldman  Sachs,  or  (b) 
whose  principal  underwriter  is 
Goldman  Sachs  or  an  entity  that  is 
imder  common  control  with  Gokknan 
Sachs. 

RELEVANT  ACT  SECTIONS:  Exemption 
requested  under  section  6(c)  irom 
sections  1£(!](1).  18(g).  18(i),  2(a)(32), 
2(a)(35),  Z2(c).  and  22(d)  of  the  Act  and 
rule  22c— 1  thereunder. 
StJMMARY  Of  APPLICATION:  Applicants 
seek  an  order  to  peraut  the  f^plicant 
investment  companies  (a)  to  issue 
separate  classes  of  shares  representing 
interests  in  their  various  iavestmaBt 
portfolios,  which  chasas  will  be 
identical  in  all  leepects  except  for 
differences  relating  to  the  offerees,  class 


<ei7  era  2oa.3s-3(^u)  (laaz^ 


designations,  ffistifbutian  axpeosas. 
service  supansse,  voting  rights, 
exchange  privikgas,  oonveraion 
features,  uid  ponibiT  i^oxy  expensas, 
and  (b)  to  assess,  and  under  certain 
circumstances  to  waive,  a  oontingaiit 
deferred  sales  charte  ("CDSC")  on 
certain  redemptions  of  the  shares  of  one 
ofthatiaflBeB. 

RLMO  DATE:  Tha  applicaAion  was  filed 
on  June  7, 1991  and  was  amended  and 
restated  on  July  19, 1991,  November  27. 

1991,  March  30, 1992,  September  2. 

1992,  October  28. 1992.  November  30, 
1992,  and  January  21, 1993. 

HEARMG  OR  NOmCATWN  Of  HEARM6:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  ordera  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  S£Cb 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  22, 1993,  and  should  be 
accompanied  by  proctf  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  mrtifirate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SECs 
Secretwy. 

ADDRESSES:  Secretary,  SEC.  450  FftAi 
Street  NW.,  Washington.  DC  20S49. 
Applicants,  c/o  Goldman  Sachs  Fimds 
Management,  32  Oid  Slip,  New  York, 
NY  10005. 

FOR  FURTHER  MFOMIATION  CONTACT: 
Barry  A.  Mendelson,  Senior  Attorney,  at 
(202)  504-2284,  or  Barry  D.  Miller, 
Senior  Spadal  Counsel,  at  (202)  272- 
3018  (IXvision  of  Investment 
Management,  Office  of  Investaant 
Company  Regulation). 
SUPPLEMENTARY  MFORMATKW:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Riipiassatutiuas 

1.  Eqtrity  Inc.  is  a  Maryland 
corporation  and  Bond  Trust  is  a 
Massadnuetts  business  trust.  Both 
entities  are  registered  under  the  Act  as 
open-end  ma^iagcment  investment 
companies.  Equity  Inc.  Bond  Tru^  and 
any  iovestxamt  companies  formed  in 
the  future  diet  are,  or  will  be,  subject  to 
this  order  are  sometimes  referred  to 
hereafter  as  ''Investsaent  Companies." 

2.  Equity  Inc.  currently  offers  shares 
representiiig  interests  in  four  investment 
portfofios:  GS  Capital  Grovirth  Fund.  GS 
IntematioDal  Equity  Fund.  GS  Sdect 
Equity  Fluid,  and  GS  Small  Cap  Equity 


Puiirf'iaottactivBly,  the  "Equity  Fimdsl 
Bond  Tnot  cuivantly  oHendiaiai 
representing  interests  in  five  iavMtmsnt 
portfoliw:  GS  Siort-T«nn  Govemnwot 
Ageacy  Paid,  GS  Clobd  tecome  Puad 
^Income  Fund"),  GS  AdjuMfble  R«t« 
Govruuwul  Agmcy  Fond,  GS 
Gov«fnnwnt  Agency  Portfolio,  «id  GS 
Short  DurttioB  Tax-Free  Fund 
(coUactivsly,  the  "BoBd  Funds").  The 
Eqvity  Funds  and  the  Bond  Funds, 
toge^er  with  all  other  series  of  Equity 
Inc.  and  Bond  Trust  th«t  may 
mriMequently  he  created  or  acquired, 
and  any  series  of  future  Investment 
Companies,  we  referred  to  herein  as  the 
"Funds." 

3.  Funds  Msiagenieiit  or  GSAM 
serves  as  investment  adviser  to  each  of 
the  Funds.  Goldman  Sachs  acts  as  the 
principal  underwriter  and  transfer  agent 
to  eaai  of  the  Funds. 

4.  Shares  of  the  Equity  Funds  and 
Income  Fimd  (''Load  Funds")  curraitly 
are  offered  to  the  pi^Uc  daily  at  net 
asset  value  plus  a  frtmt-and  sales  load, 
^aras  of  the  Bond  Funds  other  than 
Income  Fund  ("No-Load  Funds**) 
currently  are  offered  daily  to  the  public, 
but  are  marketed  primarily  to 
institutional  investars,  at  net  asset  vahie 
without  a  sales  or  redemption  charge. 
Load  Funds  cxirrently  may  be  sold 
widiout  the  load  to  Exempt  Investon  (as 
defined  in  the  next  paragraph)  and  other 
persons  that  may  be  specified  from  time 
to  time  in  a  Fund's  prospectus.  Also  as 
descxibed  in  each  Fund's  prospectus,  a 
sales  load  may  not  be  applied  when  an 
investor  acquires  ^ares  of  a  Fund  eidier 
in  exchuige  for  his  existing  ^wres  of 
another  Fund,  or  through  exercise  of  a 
"Reinvestment  Privilege."  Pursuant  to 
the  Rnnvestment  Privikge,  a 
ahaicftK>Ider  of  a  Load  Fund  who 
redeems  his  shares  may  use  some  or  all 
of  the  redemption  proceeds  to  purchase 
shares  of  any  Fond  at  net  asset  value. 
The  iteiirvertraent  Privilege  is  subject  to 
the  condition  that  the  shares  redeemed 
have  been  lield  for  at  least  30  days  and 
that  the  reinvestment  is  effected  within 
90  days  after  redemption. 

5.  ''Exempt  Investors"  ««  defined  as: 
(a)  Goldman  Sachs,  its  affiliates,  and 

their  respective  ctfficers.  partners, 
directors,  and  employees  (including 
retired  amph^^  and  former  partners), 
any  partnership  of  which  Goldman 
Sw^or  an  affiliate  is  a  general  partner, 
any  board  member  or  officer  of  the 
Investnent  Companies,  and  designated 
family  members  of  any  of  the  ebove 

fb)  Qualified  aetiresienlt  plans  of 
Gc^dasBfi  Sachs  «r  its  affiliates; 

jc)  Trustees  flr  diBBCtoas  of  in  vestmeat 
companies  for  which  Goldman  Sacfas  or 
an  nfp*"*"  acts  as  aponsor; 


:(d)  Aaiy  aupkiyee  or  i 
muiB— ntrtiiinofanoMThnrired  d— Wr, 

(e)  Institutional  investoo,  Jn^-^rw^t^e 
InsuraBce  aanpaBdea,  farokarHdedsis, 
discBBtioiiVT  accounts  of  inveetmaat 
adviaara  wMb  at  feast  $100  jnillkm 
tmdar  nMnyniartt  iorthe  last  twdve 
mootha,  awTbusiiMBB  aatities  ^t  have 
etthar  906B  aHets  of  at  least  $100 
million  or  poUicly  traded  aeasitiee 
outstandiag; 

(i)  Banks,  trust  companies,  aad  adiar 
types  of  depository  institutions; 

Ig)  Aay  state,  county,  or  city,  tir  any 
iialruiHflntality,  depaitnieDt,  anthocity, 
or  agency  tiiereaf,  that  is  prohibited  by 
apphcaiMe  investment  lews  from  paying 
a  sales  charge  or  commission  in 
comiBctian  witii  tfas  purchase  of  shares 
olte  Funds; 

^  PansioD  and  profit  sharing  plana, 
pension  fcinds,  and  other  benefit  plans 
sponsored  by  state  or  municipal 
govammants  or  bnstaess  entities, 
provided  that  any  sucii  plan  has  total 
assets  nf  at  least  $25  miUion  under 
management  or  is  prohibited  by  law 
from  paying  a  sales  load  or  commissioa; 

(i)  'Tan-mrtley  plans  with  a  minimian 
of  $25  million  under  management;  and 

(j)  Qualified  non-profit  organizations, 
foundatiiws,  and  raidowments. 

6.  Each  of  the  Load  Funds  has 
adoyated  a  distribution  plan  pursuant  to 
rule  12b-l  under  the  Act  ( "Distributiofi 
Plan  "j.  Each  Distribution  Plan  provides 
for  a  quarterly  fee  ("Distribution  Fee") 
equal  to,  on  an  annual  basis,  Q.50%  of 
the  average  daily  net  assets  of  the 
^pplioable  Fund.  The  Distribution  Fee  is 
intended  to  compensate  Goldman  Sachs 
for  the  services  it  provides  and  expenses 
it  iacurs  in  the  distribution  of  a  Fund's 
shares.  Goldman  Sachs  may  in  turn  pay 
the  entire  amount  of  the  Dbtributian 
Fee  it  receives  to  its  registered 
nptesentatives  or  selltng  brokers  for 
providing  services  in  cannactiim  with 
the  sale  of  Fund  shares. 

7.  Applicants  propose  to  establish  a 
imtkipfe  class  ilistrihution  plan  (the 
"Mnki-Class  Plan")  to  enable  each  of 
the  Funds  to  offer  investors  the  coition 
of  purchasing  shares  that  could  be 
subject  to  (a)  a  front-«id  sales  load  and 
a  Distribution  Plan  ("Class  A  Shares"); 
(b)  a  CDSC  end  a  Distinbution  Plan 
("CDSC  Shares");  (c)  no  sales  load  or 
Distribution  Plan  {"Institutional 
Shares");  ,(d)  a  frtmt-end  aales  load  and 
an  "Administr^ion  Plan"  pursuant  to 
which  a  servioe  charge  is  paid  to  certain 
insliUAiuus  lor  the  provision  of  account 
admoustratian  services  to  their 
cuatonuaCAdninistxation  Shares"),  or 
(e)  a  froflt-end  sales  load  and  a  "Service 
Plan"  pursuant  to  which  a  aanrioa 
charge  is  paid  <o  oartein  institutions  lor 
the  provision  of  CBitain  account 


•dministratjan  end  shareholder  tiaisoa 
services  to  ^air  customers  I  "Service 
Shares").  <Afpiicaita  currently  do  not 
intend  so  ioipose  a  frosit-eod  aalea  load 
on  the  puwAaaa  gf  Adrntnistiation  and 
Servioa  Shares,  init  nay  wish  to  ^ao 
in  the  fatan.) 

a.  If  &e  Ikfolti-aass  Ftan  is  adoptad. 
each  existing  Fund  wiH  be  i&ie  to 
daaigMte  arid  isaua  up  to  four  new 
classes  of  siwies,  aiui  any  future  Funds 
will  be  authorized  to  designate  and 
isaua  up  to  fire  classes  of  shares.  "Hie 
outstanidiog  Staves  of  the  Load  Funds 
will  be  designated  Class  A  Sharas;  tiia 
outstanding  shares  of  the  No-Load 
Funds  will  be  designated  Institutianal 
Shares.  For  my  given  Fund,  ahaies  of 
the  various  classes  will  represent 
interests  in  the  same  portmUo  of 
investments,  and  will  be  identical  in  all 
rejects,  except  as  set  forth  in  condition 
1  below. 

9.  The  decision  to  create  and  issue 
new  cfesses  of  shares  will  be  made  on 
«  Fiind  by  Fund  basis  by  eech 
Investment  Oompany's  board  of 
directors/trustees.  (Hereinafter,  the  toim 
"Directors"  will  refer  to  an  kivestONHl 
Company's  diseCtors  of  trustaas,  as 
appropriate.)  Currently,  G\»  Load  Funds 
to  not  intend  to  oSer  Service  Shares;  ^e 
No-Load  Funds  do  not  intend  to  offer 
Class  A  Shares;  end  none  of  the  Funds 
intends  to  offer  CDSC  Shares. 

ID.  After  implemBntatimi  of  the  Mnlti- 
CIbss  Plan,  an  investor  will  be  able  to 
purdiaae  Class  A  Shares  at  net  asset 
value  plus  a  froii-erui  sales  load.  The 
Diirliibrition  Piaa  ior  Claas  A  Shares  of 
a  Fund  will  provide  for  a  Distribution 
Fee  equal  to.  on  an  animal  basis,  up  to 
4.50%  of  Ike  avenge  daily  net  aaaats  af 
Class  A  S^rea.  Class  A  Shares  will  be 
essentially  the  same  as  the  shares 
currsatiy  avaiM>)e  to  the  shareholders 
of  eadi  Load  Fund. 

11.  CDSC  Shares  will  be  aidjfect  to  a 
Distribution  Fee  at  an  annual  rate  of  up 
to  0.75%  of  tlM  average  daily  net  assets 
of  tkB  CDSC  Shares  and  a  service  fee  of 
up  to  0.25%  of  tbe  average  daily  net 
asseU  of  tfaeCDSC  Shares.  (With  respect 
to  the  CDSC  Shares,  any  Tefenoce  to  the 
Distribution  Fee  hereafter  will  include 
the  service  fee.)  An  investor's  proceeds 
from  a  redemption  of  CDSC  Shares 
made  within  a  specified  period  after 
pun^se  (w^uch  could  raige  from  one 
to  five  Tears)  will  beadsject  to  e  CDSC 
peyaMe  to  G^drooi  Sachs.  The  CDSC 
proceeds  and  Distribution  Fees  will  be 
used  to  pey  oomnnseiam  and  other 
costs  aooeciated  wi&  the  sele  of  CDSC 
Shares  tncaned  by  Goldman  Sadis,  as 
wen  as  'we  costs  incurred  in  oorrici^g 
CDSC  shenthoMer  aaceuirts. 

12.  Aifter  six  years.  CDSC  Sfau<ee  wISL 
CMBvmH  automaticaUy  to  Qass  A  Shafsa 
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and  be  subject  to  the  lower  Distribution 
Fee  imposed  under  the  Class  A 
Distribution  Plan.  For  purposes  of 
conversion  to  Class  A  Shares,  all  CDSC 
Shares  purchased  throu^  the 
reinvestment  of  dividends  and  other 
distributions  will  be  considered  to  be 
held  in  a  separate  sub-accoimt.  Each 
time  any  CDSC  Shares  in  the 
shareholder's  Fund  account  (other  than 
those  in  the  sub-account)  convert  to 
Class  A  Shares,  and  equal  pro  rata 
portion  of  the  CDSC  Snares  in  the  sub- 
accoimt  also  will  convert  to  Class  A 
Shares. 

13.  Institutional  Shares  will  not  be 
subject  to  a  front-end  or  deferred  sales 
load  or  to  a  distribution,  administration, 
or  service  fee.  Applicants  intend  to 
make  Institutional  Shares  available  only 
to  certain  institutional  investors  that 
may  be  specified  from  time  to  time  in 

a  Fund's  prospectus. 

14.  Administration  Shares  and 
Service  Shares  will  be  offered  only  to  or 
through  institutional  investors  acting  on 
behalf  of  customers  ("Service 
Organizations").  Under  an 
Administration  Plan  and/or  a  Service 
Plan,  a  Fimd  will  enter  into  servicing 
agreements  ("Service  Agreements") 
with  Service  Organizations  concerning 
the  provision  of  certain  services  to  the 
customers  ("Customers")  of  the  Service 
Organizations  who  from  time  to  time 
beneficially  own  the  Administration 
and  Service  Shares.  Payments  made  to 

a  Service  Organization  for  services 
rendered  pursuant  to  a  Service 
Agreement  are  referred  to  as  "Service 
Paymmts."  Service  Plans  will  be  subject 
to  rule  12b-l.  Administration  Plans  will 
be  adopted  and  operated  in  compliance 
with  certain  provisions  of  rule  12b-l. 
See  condition  4  below. 

15.  Depending  on  the  terms  of  its 
particular  Service  Agreement,  a  Service 
Organization  may  provide  some  or  all  of 
the  following  services  to  its  Customers 
who  beneficially  ovm  Administration 
Shares:  acting  as  the  sole  shareholder  of 
record  and  nominee  for  all  Customers; 
maintaining  account  records  for  each 
Customer  who  beneficially  owns 
Administration  shares;  answering 
questions  and  handling  correspondence 
from  Customers  about  their  accounts; 
processing  Customer  orders  to  purchase, 
redeem,  and  exchange  Administration 
Shares;  handling  the  transmission  of 
funds  representing  the  purchase  price  or 
redemption  proceeds;  issuing 
confirmations  for  transactions  in 
Administration  Shares  by  Customers; 
and  similar  account  administration 
functions  (collectively,  the  "Account 
Administration  Services").  The 
provision  of  Account  Administration 
Services  by  a  Service  Organization  will 


augment  (and  not  be  duplicative  of)  the 
services  to  be  provided  to  the  Fimds  by 
Goldman  Sachs. 

16.  Service  Payments  paid  to  a 
Service  Organization  pursuant  to  an 
Administration  Plan  will  not  exceed 
.50%  per  annum  of  the  average  daily  net 
assets  of  those  Administration  Shares 
beneficially  ovnied  by  Customers  of  the 
Service  Organization.  A  Service 
Organization  may  charge  fees,  in 
addition  to  any  fees  received  under  the 
Service  Agreement,  to  its  Customers 
who  are  the  beneficial  owners  of 
Administration  Shares,  in  connection 
with  their  customer  accounts. 

17.  Depending  on  the  terms  of  its 
particular  Service  Agreement,  a  Service 
Organization  may  provide  some  or  all  of 
the  following  services  to  its  Customers 
who  beneficially  own  Service  Shares: 
Account  Administration  Services  (as 
defined  above);  providing  facilities  to 
answer  questions  from  prospective  and 
existing  investors  about  the  Fund; 
receiving  and  answering  investor 
correspondence,  including  requests  for 
prospectuses  and  statements  of 
additional  information;  displaying  and 
making  prospectuses  available  on  the 
Service  Organization's  premises; 
assisting  Customers  in  completing 
application  forms,  selecting  dividend 
and  other  accoimt  options,  and  opening 
custody  accoimts  with  the  Service 
Organization;  and  acting  as  a  liaison 
between  Customers  and  the  Fimd, 
including  obtaining  information  frtim 
the  Fxmd,  working  with  the  Fund  to 
correct  errors  and  resolve  problems,  and 
providing  statistical  and  other 
information  to  the  Fxmd  (collectively, 
the  "Shareholder  Liaison  Services"). 
The  provision  of  Shareholder  Liaison 
Services  by  a  Service  Organization  will 
augment  (and  not  be  duplicative  of)  the 
services  to  be  provided  to  the  Funds  by 
Goldman  Sachs. 

18.  Service  Payments  paid  to  a 
Service  Organization  pursuant  to  a 
Service  Plan  will  not  exceed  .75%  per 
annum  of  the  average  daily  net  assets  of 
those  Service  Shares  beneficially  owned 
by  Customers  of  the  Service 
Organization.  A  Service  Organization 
may  charge  fees,  in  addition  to  any  fees 
received  under  the  Service  Agreement, 
to  its  Customers  who  are  the  beneficial 
owners  of  Service  Shares,  in  connection 
v«th  their  customer  accoimts. 

19.  Expenses  attributable  lo  an 
Investment  Company  but  not  a 
particular  Fund  thereof  ("Investment 
Company  Expenses")  will  be  allocated 
to  each  Fund  based  on  the  relative  net 
assets  of  such  Fund.  Investment 
Company  Expenses  could  include,  for 
example.  Directors'  fees  expenses, 
unallocated  audit  and  legal  fees. 


insurance  premiums,  expenses  relating 
to  shareholder  reports,  and  printing 
expenses. 

20.  Expenses  attributable  to  a 
particular  Fund  but  not  a  particular 
class  thereof  ("Fimd  Expenses")  will  be 
allocated  daily  to  each  class  of  shares 
based  on  the  ratio  of  the  net  assets  of 
such  class  to  the  total  net  assets  of  all 
classes  of  shares  of  such  Fund.  Fund 
Expenses  could  include,  for  example, 
advisory  fees,  custodian  fees,  and  fees 
related  to  preparation  of  separate 
documents  of  a  particular  Fund,  such  as 
a  separate  propsectus  for  such  Fund. 

21.  Expenses  attributable  to  a 
particular  class  ("Class  Expenses")  will 
consist  of  (i)  Distribution  Fee  expenses 
of  a  Fund,  which  are  allocated  to  the 
Class  A  and  CDSC  Shares  in  accordance 
vnth  the  Distribution  Plan  of  each  such 
class;  (ii)  Administration  Plan  and 
Service  Plan  expenses  of  a  Fimd,  which 
are  allocated  to  the  Administration  and 
Service  Shares,  respectively,  and  (iii) 
those  expenses  that  relate  to  a 
Distribution,  Administration,  or  Service 
Plan  and  that  can  only  be  directly 
attributable  to  a  particular  class  of 
shares.  Currently,  the  only  expenses  that 
fall  into  category  (iii)  are  the  cost  of 
preparing,  printing,  and  mailing  proxy 
materials  (if  any)  relating  only  to  a 
particular  Distribution,  Administration, 
or  Service  Plan. 

22.  Shares  of  a  particular  class  of  a 
Fund  will  be  exchangeable  only  for 
shares  of  that  same  class  of  another 
Fund,  provided  however,  that  shares  of 
a  Fund  may  be  exchanged  for  shares  of 
such  other  Funds  that  have  not  adopted 
the  Multi-Class  Plan  as  may  be 
described  from  time  to  time  in  the 
former  Fund's  prospectus.  In  addition, 
upon  implementation  of  the  Multi-Class 
Plan,  existing  shareholders  of  the  Load 
Funds  (whose  shares  have  been 
designated  Class  A),  may  during  a 
period  of  time  to  be  specified  by  the 
relevant  Investment  Company's 
Directors  or  officers  exchange  their 
shares  for  Institutional,  Administration, 
or  Service  Shares  (if  they  are  eligible  to 
hold  such  shares).  Similarly,  existing 
shareholders  of  the  No-Load  Funds 
(whose  shares  have  been  designated 
Institutional  Shares)  may  be  permitted 
for  a  specified  period  of  time  to 
exchange  their  shares  for 
Administration  or  Service  Shares.  Afler 
such  periods,  no  exchanges  between 
different  classes  or  shares  will  be 
permitted. 

23.  Each  Fund's  CDSC  schedule  (the 
rate  and  time  period  used  in  calculating 
the  CDSC)  may  vary,  but  the  CDSC  will 
comply  with  the  applicable  NASD  sales 
load  limitations,  llie  CDSC  will  not  be 
imposed  on  redemptions  of  CDSC 
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Sbarefi  that  ware  purchased  moce  thaa 
a  specifisd  penod  (the  "CDSC 
Period") — ganarally  one  to  five  yean — 
piior  to  radexaptioo,  or  od  the  CDSC 
Shares  obtained  firom  rednvestment  of 
distiihutioDS.  Fuilhacmora,  so  CDSC 
will  be  imposed  on  an  amount  that 
repcBtABts  «n  iscreaae  in  the  value  of 
the  sharsholdar's  Acx^uDtresiilimg^rom 
capital  appreciation  ^)ovB  the  amount 
paid  for  the  CDSC  Slnras.  In 
detexBuniog  whether  a  CDSC  is 
appiicable,  it  will  be  Assuniad  that  a 
rflnamptinnis  made:  &8t.  of  shares 
derivM  imm  teiBvestment  of 
distributiois  or  miiouiits  which 
repEBMDt  an  increase  io  the  vakie  of  itke 
shareholder's  account  resulting  from 
capital  .appreciatioa;  saamd,  of  shares 
puidiased  pdor  to  the  CDSC  Period; 
and  third,  of  shares  purchased  during 
the  CDSC  Period,  hi  determining  the 
rate  of  any  applicable  CDSC,  it  will  be 
assumed  that  a  redemption  is  made  'of 
CDSC  Shares  held  by  the  investor  for 
the  longest  period  of  time  within  the 
CDSC  Period.  Any  CDSC  imposed  will 
be  imposed  on  the  lessor  of  the  jiet  asset 
value  of  the  shares  redeemed  (exclusive 
of  reiavestment  of  dividends  or 
disbibutions]  at  the  time  of  redemption 
or  tbe  Bet  asset  value  of  such  abares  at 
the  tkae  of  purchase. 

24.  Applicants  are  requesting 
authority  to  waive  or  reduce  the  CDSC 
assessed  on  redemptions  of  CDSC 
Shares  in  the  following  circumstances: 
(a)  Redemptions  made  within  one  3iear 
after  a  shareholder's  death  or  diaafaiUty, 
as  defined  in  saction  72(mJ(7)  of  the 
Internal  Revenue  Code;  (b)  in 
connection  with  distribiitions  from 
retirement  i^ans  that  are  not  st^ject  to 
any  peiuhies  imder  the  Internal 
Revenue  Code;  (C)  in  connectian  widi 
redemptions  of  shares  by  sharaholders 
with  accounts  in  excess  of  $50,000,  wift 
additional  reductions  of  the  CDSC 
occurring  in  connection  with 
redemptions  of  shares  by  shareholders 
with  accoimte  in  exoees  of  certain 
additional  break-points,  exactly  the 
same  as  those  under  which  the  front- 
end  sales  load  on  Class  A  Shares  is 
reduced  pursuant  to  rule  22d-l  under 
the  Act:  (d)  in  connection  with 
redemptions  of  shares  purdiased  by 
Exempt  Investors,  as  defined  in 
paragraph  5  above;  (e)  in  connection 
with  an  exercise  of  the  Reinvestment 
Privilege; '  (fl  pursuant  1o  each  Fund's 


rigi^  to  liquidate  or  uivohmtanfy 
redeem  abaisB  in  a  shaieholder'c 
accoimt;  {g]  pursuant  to  a  systematic 
withdrawal  plan;  and  (h)  in  coaneotian 
with  the  redemption  of  shares  of  any 
Fund  that  is  combined  with  aitother 
Fimd  or  Investment  Company  by  virtue 
of  merger,  acquisition  or  other  simHsr 
reorgamEatkm  transaction.  In  waiving  ar 
reducing  a  CDSC,  the  Funds -will 
comfky  with  the  raquirements  of  rule 
22d-l  imder  the  Act. 

25.  A^Ucants  will  defer  the  CDSC  in 
coBSMction  with  an  exchange  df  the 
CDSC  Shwes  of  one  Fund  for  CDSC 
Shares  of  another  Fimd.  In  such  crae, 
the  second  Fund  will  ~tack"  the  period 
during  which  the  shareholder  held 
CDSC  Shares  of  the  first  Fund  onto  fte 
holding  period,  of  the  G3SC  Shares 
acquired  in  the  exchange  for  ptnposes  of 
detemmjing  what,  if  any,  CDSC  is 
applicfli)le  at  the  time  of  redemption.  Aa 
investor  redeeming  shares  acquired 
through  one  or  more  exchanges  will  he 
subject  to  the  CDSC  of  the  Fund  wi& 
the  CDSC  schedule  that  resuhs  m  the 
greatest  CDSC  payment. 

Applicants'  Legal  Analysis 

1.  Applicants  are  requesting  an  order 
pursuant  to  section  B(c)  of  the  Act 
exempting  Ihem  from  sections  18(gl. 
18(D(1],  and  I8(i)  to  the  extent  the 
proposed  Multi-Class  Plan  might  be 
deemed  la)  to  result  in  a  "senior 
security"  within  the  meaning  of  section 
18(g),  the  issuance  and  sale  of  which  is 
prohibited  by  section  18(f)(1),  and  (b)  to 
violate  the«qual  voting  provisions  of 
section  18(i). 

2.  The  Multi-Class  Plan  does  not 
create  the  potential  for  the  abuses  that 
section  18  was  designed  to  redress,  it 
does  not  involve  borrowing  and  does 
not  afEact  the  Funds'  existing  as^ts  or 
reserves.  It  will  not  ima^ase  the 
speculative  character  of  the  Funds' 
shares.  No  class  of  shares  will  have  a 
distribution  or  liquidation  preference 
with  nspect  to  particular  assets  of  a 
Fund  and  no  class  will  be  protected  by 
any  reserve  or  other  account.  The 
concerns  that  complex  capital  strucbires 
may  facilitate  oontrol  ivithout  equity  or 
other  investment  and  may  nuke  it 
difficult  lor  investors  to  value  Fund 
shares  are  not  present  under  the 
propoaed  Multi-Class  Plan.  The  Funtk* 
capital  ttructuras  will  act  anahle 
insiders  to  aaanipukte  the  axpenses  and 


<  ThislWnvwiMat  I>rtvil«8e  te  idenUoal  «D  Ihe 
ReiinraMiDgnt  Mviiige  cnnrady  in  affict  for  1fa« 
Load  Vaad»m  dMrribxl  in  pu^taph  4  abo'n, 
exceptM  follows.  If  prsoaeds  from  a  rademptioD  of 
sham'OpoD  wUch  a  CDSC  was  imposed  are 
roinvaalad  in  otter  CDSC  Sfaarw  wMiiB  4w  pariod 
spedfiad  insPBnd'apoiapKtia.'&ridinBnSadu 
(or  any  of  iU  afSliaiaa  otbar  thwDM  Rnnd)-wiU 


credit  the  shcMboUar^  account  with  the  amount  of 
the  CDSC  pMvJaoaiy  inpoBMl.  and  tbe  CDSC 
ShaiM  acquiiad  through  Minvaatmant  will  csotiiuas 
to  be  suhfact  to  Ihe  CDSC  llialislding  period  of 
CDSC  Shares  acquiiad  lliiuu|{h  rainvastnaDt  wrlTl 
incluia«faaiteUiiWMiad«rttwndaaBadCDSC 

ShMBk 


pcefits  among  the  different  danet  of 
shasas. 

3.  Applicants  ^lieiwe  that  die  MulM- 
Class  Plan  will  batter  enable  them  to 
meat  the  competitive  demands  of 
todaf's  finaacial  servioes  industry,  it 
will  also  benefit  investcn  fay  enaying 
the  Fuada  te  ofiar  «  faroader  choice 
regacdtng  thsiiistribntian  nethod  and 
level  of  M  vice  appropriate  to  each 
investor,  witkont  having  to  arganiae 
separata  invastment  portfolios.  To  tha 
extent  Ike  adoption  of  the  Multi-Qaae 
Plan  tnaaases  sales  of  Fund  sharea, 
owners  of  all  classes  of  shares  may 
benefit  since  the  Fund's  fixed  costs  wUl 
be  spread  over  a  larger  pool  of  assets. 

4.  Applicants  believe  tiiat  the 
proposed  allocation  of  expenses  and 
voting  risbtsxelating  to  the  Distribution 
Plans,  Administration  Plans,  and 
Service  Plans  is  equitable  and  willacrt 
discriminate  against  any  group  of 
shareholders.  Investors  purchasing 
shares  oSered  in  connection  with  the 
Distribution,  Administration,  and 
Service  Plans  and  receiving  services 
provided  under  those  plans  will  bear 
the  costs  associated  with  such  services 
and  will  also  enyoy  exclusive 
shareholder  voting  rights  (if  any)  wdth 
respect  to  matters  aff anting  their 
respective  plans. 

5.  Applicants  also  are  requesting  an 
exemption  pursuant  to  section  6(c]  from 
sections  2(a)(32),  2(a)(35),  22(c),  and 
22(d)  of  the  Act,  and  rule  22c-l 
themunder,  to  the  extent  neoeaeaiy  to 
permit  the  Funds  to  assess  a  CDSC  aa 
certain  redemptions  of  CDSC  Shares  and 
to  waive,  reduce,  or  defer  the  CDSC 
with  respect  to  certain  types  of 
redemptions. 

6.  Permitting  the  Funds  to  offer  CDSC 
Shares  benefits  investors,  apphoanls 
contend,  because  holders  of  CDSC 
Shares  have  the  advantage  of  greater 
investment  dollars  workhig  for  them 
from  the  time  of  their  purchase  of  CDSC 
Shares  than  if  a  sales  load  were  imposed 
at  the  time  of  purchase.  Applicants 
finlher  contend  that  the  waiver  or 
deferral  of  the  CDSC  under  the 
circumstances  set  forth  above  wlQ  not 
harm  the  Fisids  of  their  aharehoi^rs,  or 
unfairly  discriminate  among 
shareholders  or  purchasers. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  diail  ba 
subject  to  the  following  conditionK 

1.  Each  class  <tf  shares  of  a  Fimd-wfil 
repaaasBtinlenats  in  the  same  poitfolia 
of  inveshBBnte.  and  be  ideatioal  in  all 
reapacts,  axispt  as  aet  iioc&  behmr,  T^ 
only  difEarsDOBS  unong  the  chwaas  of 
shares  of  a  Fund  will  relate  solely  to: 
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(a)  The  impact  of  the  disproportionate 
payments  made  under  the  Distribution 
Plan,  the  Service  Plan,  and  the 
Administration  Plan:  the  cost  of 
preparing,  printing,  and  mailing  proxy 
materials  relating  only  to  one  class;  and 
any  other  incremental  expenses 
subsequently  identified  that  should 
properly  be  allocated  to  one  class  and 
which  ^all  be  approved  by  the  SEC 
pursuant  to  an  amended  order 

(b)  The  fact  that  the  classes  have 
different  voting  rights  with  respect  to 
Distribution  Plans,  Service  Plans,  and 
Administration  Plans; 

(c)  The  different  exchange  privileges 
of  the  classes; 

(d)  The  fact  that  only  CDSC  Shares 
will  be  subject  to  a  conversion  feature; 
and 

(e)  The  designation  of  each  class  of 
shares. 

2.  The  Directors,  including  a  majority 
of  the  independent  Directors,  will 
approve  the  Multi-Class  Plan.  The 
minutes  of  the  meetings  of  the  Directors 
regarding  their  deliberations 
concerning,  and  their  approval  of.  the 
Multi-Class  Plan  will  reflect  in  detail 
the  reasons  for  the  Directors' 
determination  that  the  proposed  Multi- 
Class  Plan  is  in  the  best  interests  of  both 
the  Funds  and  their  respective 
shareholders. 

3.  On  an  ongoing  basis,  the  Directors, 
pursuant  to  their  fiduciary 
responsibilities  under  the  Act  and 
otherwise,  will  monitor  their  respective 
Funds  for  the  existence  of  any  material 
conflicts  among  the  interests  of  the 
classes  of  shares.  The  Directors, 
including  a  majority  of  the  independent 
Directors,  will  take  such  action  as  is 
reasonably  necessary  to  eliminate  any 
such  conflicts  that  may  develop. 
Goldman  Sachs  or  sudi  affiliates  of 
Goldman  Sachs  as  may  be  serving  as 
advisers  and  distributors  of  the  Funds 
will  be  responsible  for  reporting  any 
potential  or  existing  conflicts  to  the 
Directors.  If  a  conflict  arises.  Goldman 
Sachs  or  such  affiliates  of  Goldman 
Sachs  as  may  be  serving  as  advisers  and 
distributors  of  the  Funds,  at  their  own 
cost,  will  remedy  such  conflict  up  to 
and  including  establishing  a  new 
registered  management  investment 
company. 

4.  The  Administration  Plan  will  be 
adopted  and  operated  in  accordance 
with  the  procedures  set  forth  in  rule 
12b-l  (b)  through  ((]  as  if  the 
expenditures  made  thereunder  were 
subject  to  rule  12b-l,  except  that 
shareholders  need  not  enjoy  the  voting 
rights  specified  in  rule  12b-l.  In 
evaluating  the  Administration  Plan,  the 
Directors  will  specifically  consider 
whether 


(a)  Such  Administration  Plan  is  in  the 
best  interest  of  the  applicable  classes 
and  their  respective  shareholders. 

(b)  The  services  to  be  performed 
pursuant  to  the  Administration  Plan  are 
required  for  the  operation  of  the 
applicable  classes, 

(c)  The  Service  Organizations  can 
provide  services  at  least  equal,  in  nature 
and  quaUty,  to  those  provided  by  others, 
including  the  Funds,  providing  similar 
services,  and 

(d)  The  fees  for  such  services  are  fair 
and  reasonable  in  light  of  the  usual  and 
customary  charges  made  by  other 
entities,  especially  non-affiliated 
entities,  for  services  of  the  same  nature 
and  quality. 

5.  Each  Service  Agreement  entered 
into  pursuant  to  an  Administration  Plan 
will  contain  a  representation  by  the 
Service  Organization  involved  that  any 
compensation  payable  to  the  Service 
Orgiuiization  in  connection  with  the 
investment  of  its  customers'  assets  in 
the  Fund 

(a)  Will  be  disclosed  by  it  to  its 
customers. 

(b)  Will  be  authorized  by  its 
customers,  and 

(c)  Will  not  result  in  an  excessive  fee 
to  the  Service  Organization. 

6.  Each  Service  Agreement  entered 
into  pursuant  to  an  Administration  Plan 
will  provide  that,  in  the  event  an  issue 
pertaining  to  such  a  plan  is  submitted 
for  shareholder  approval,  the  Service 
Organization  will  vote  any  shares  held 
for  its  own  account  in  the  same 
profKjrtion  as  the  vote  of  those  shares 
held  for  its  Customers'  accoimts. 

7.  "The  Directors  will  receive  quarterly 
and  annual  statements  concerning  the 
amounts  expended  under  each 
Distribution  Plan,  Service  Plan  and 
Administration  Plan  complying  with 
paragraph  (b)(3)(ii)  of  rule  I2l>-1.  as  it 
may  be  amended  from  time  to  time,  for 
their  respective  Funds.  In  these 
statements,  only  expenditures  properly 
attributable  to  the  sale  or  servicing  of  a 
particular  class  of  shares  will  be  used  to 
justify  the  Distribution  Fees  or  Service 
Payments  charged  to  that  class. 
Expenditiues  not  related  to  the  sale  or 
servicing  of  a  specific  class  of  shares 
will  not  be  presented  to  the  Directors  to 
justify  any  Distribution  Fees  or  Service 
Payments  charged  to  that  class.  The 
statements,  induding  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  Directors  in  the 
exercise  of  their  fiduciary  duties. 

8.  Dividends  paid  by  a  Fund  with 
respect  to  each  class  of  its  shares,  to  the 
extent  any  dividends  are  paid,  wiU  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day.  and  will  be 


in  the  same  amount,  except  that 
Distribution  Fees  or  Service  Payments, 
as  the  case  may  be.  made  by  a  class 
under  its  Distribution  Plan  or  Service  or 
Administration  Plan  and  any  Class 
Expenses  will  be  borne  exclusively  by 
the  affected  class. 

9.  The  methodology  and  procedures 
for  calculating  the  net  asset  value, 
dividends  and  distributions  of  the  five 
classes  of  shares  and  the  proper 
allocation  of  expenses  among  the  five 
classes  have  been  reviewed  by  An  expert 
(the  "Expert").  The  Expert  has  rendered 
a  report  to  the  applicants,  which  has 
been  provided  to  the  staff  of  the  SEC. 
that  such  methodology  and  procedures 
are  adequate  to  ensure  that  such 
calculations  and  allocations  will  be 
made  in  an  appropriate  manner.  On  an 
ongoing  basis,  the  Expert,  or  an 
appropriate  substitute  Expert,  will 
monitor  the  manner  in  which  the 
calculations  and  allocations  are  being 
made  and,  based  upon  such  review,  will 
render  at  least  annually  a  report  to  the 
Funds  that  the  calculations  and 
allocations  are  being  made  properly. 
The  reports  of  the  Expert  shall  be  filed 
as  part  of  the  periodic  reports  filed  with 
the  SEC  pursuant  to  sections  30(a)  and 
30(b)(1)  of  the  Act.  The  work  napers  of 
the  EJcpert  with  respect  to  such  reports, 
following  request  by  a  Fund  (which 
each  Fund  agrees  to  provide),  will  be 
available  for  inspection  by  the  SEC  staff 
upon  the  written  request  to  a  Fimd  for 
such  work  papers  by  a  senior  member 
of  the  Division  of  Investment 
Management  limited  to  the  Director,  an 
Associate  Director,  the  Chief 
Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  Director,  and  any 
Regional  Administrators  or  Associate 
and  Assistant  Administrators.  The 
initial  report  of  the  Expert  is  a  "Special 
Purpose"  report  on  the  "Design  of  a 
System"  and  the  ongoing  reports  will  be 
"Special  Purpose"  reports  on  the 
"Design  of  a  System  and  Certain 
Compliance  Tests"  as  defined  and 
described  in  SAS  No.  70  of  the 
American  Institute  of  Certified  Public 
Accountants  (the  "AICPA"),  as  it  may 
be  amended  from  time  to  time,  or  in 
similar  auditing  standards  as  may  be 
adopted  by  the  AICPA  fit)m  time  to 
time. 

10.  Applicants  have  adequate 
facilities  in  place  to  ensure 
implementation  of  the  methodology  and 
procedures  for  calculating  the  net  asset 
value,  dividends  and  distributions  of 
the  five  classes  of  shares  and  the  proper 
allocation  of  expenses  among  the  five 
classes  of  shares  and  this  representation 
has  been  concurred  with  by  the  Expert 
in  the  initial  report  referred  to  in 
condition  (9)  above  and  will  be 
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cx)ncurred  with  by  the  Expert,  or  an 
appropriate  substitute  Expert,  on  an 
ongoing  basis  at  least  annually  in  the 
ongoing  reports  referred  to  in  condition 
(9)  above.  Applicants  will  take 
immediate  corroctive  measures  if  this 
representation  is  not  concurred  in  by 
the  Expert  or  appropriate  substitute 
Expert. 

11.  The  prospectus  of  each  Fund,  or 
if  applicable,  the  prospectus  of  each 
class  of  shares  of  a  Fund,  will  include 

a  statement  to  the  effect  that  any  person 
entitled  to  receive  comp>ensatton  for 
selling  or  servicing  shares  may  receive 
different  levels  of  compensation  with 
respect  to  one  particular  class  of  shares 
over  another  in  the  Fund. 

12.  Goldman  Sachs  or  such  affiliate(s) 
of  Goldman  Sachs  as  may  be  serving  as 
distributors)  of  the  Funds  will  adopt 
compUance  standards  as  to  when  shares 
may  appropriately  be  sold  to  particular 
investors.  Applicants  will  require  all 
persons  selling  shares  of  the  Fimds  to 
conform  to  such  standards. 

13.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
Directors  with  respect  to  the  Multi-Class 
Plan  will  be  set  forth  in  guidehnes 
which  will  be  furnished  to  the  Directors. 

14.  Each  Fund  will  disclose  in  its 
prospectus  the  respective  expenses, 
performance  data,  distribution 
arrangements,  services,  fees,  sales  loads, 
deferred  sales  loads  and  exchange 
privileges  applicable  to  each  class  of 
shares  offered  through  the  prospectus. 
In  the  event  that  the  shares  of  each  class 
are  offered  through  separate 
prospectuses,  the  prospectuses  will  each 
contain  cross  disclosure  describing  the 
foregoing  information  with  respect  to 
each  of  the  other  four  classes  of  shares. 
The  shareholder  reports  of  each  Fund 
will  disclose  the  respective  expenses 
and  performance  data  applicable  to  each 
class  of  shares  of  that  Fund.  Any 
advertising  material  or  sales  literature 
which  describes  the  expenses  and/or 
performance  data  applicable  to  any  class 
of  shares  will  disclose  such  information 
for  all  classes.  Any  publication  in  any 
newspaper  or  similar  listing  of  the  net 
asset  values  or  public  offering  prices  of 
any  class  of  shares  will  include  a 
separate  presentation  of  such 
information  for  all  classes  of  shares. 

15.  The  initial  determination  of  the 
proxy  expenses  that  will  be  allocated  to 
a  particular  class  of  a  Fund  and  any 
subsequent  changes  thereto  will  be 
reviewed  and  approved  by  a  vote  of  the 
applicable  Investment  Company's 
Directors,  including  a  majority  of  the 
Directors  who  are  not  interested  persons 
of  such  Investment  Company.  Any 
person  authorized  to  direct  the 


allocation  and  disposition  of  monies 
paid  or  payable  by  a  Fiuid  to  meet  proxy 
expenses  shall  provide  to  the  Directors, 
and  the  Directors  shall  review,  at  least 
quarterly,  a  written  report  of  the 
amounts  so  expended  and  the  purposes 
for  which  stich  expenditures  were 
made. 

16.  CDSC  Shares  will  convert  into 
Class  A  shares  on  the  basis  of  the 
relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fee  or  other  charge. 

17.  AppUcants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  this  apphcation  will  not  imply  SEC 
approval,  authorization  or  acquiescence 
in  any  particular  level  of  payments  that 
a  Fund  may  make  pursuant  to  any 
Distribution  Plan,  Administration  Plan 
or  Service  Plan  in  reliance  on  the 
exemptive  order. 

18.  If  a  Fimd  implements  any 
amendment  to  a  rule  12b-l  plan  (or,  if 
presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a  non- 
rule  12b-l  shareholder  services  plan) 
that  would  increase  materially  the 
amount  that  may  be  home  by  the  Class 
A  shares  imder  the  plan,  existing  CDSC 
shares  will  stop  converting  into  Class  A 
unless  the  CDSC  shareholders,  voting 
separately  as  a  class,  approve  the 
proposal.  The  Directors  shall  take  such 
action  as  is  necessary  to  ensure  that 
existing  CDSC  shares  are  exchanged  or 
converted  into  a  new  class  of  shares 
("New  Qass  A"),  identical  in  all 
material  respects  to  Class  A  as  it  existed 
prior  to  implementation  of  the  proposal, 
no  later  than  the  date  such  CDSC  shares 
previously  were  scheduled  to  convert 
into  Class  A.  If  deemed  advisable  by  the 
Directors  to  implement  the  foregoing, 
such  action  may  include  the  exchange 
of  all  existing  CDSC  shares  for  a  new 
class  ("New  CDSC  Class"),  identical  to 
existing  CDSC  shares  in  all  material 
respects  except  that  New  CDSC  Class 
will  convert  into  New  Class  A.  New 
Class  A  or  New  CDSC  Class  may  be 
formed  without  further  exemptive  relief. 
Exchanges  or  conversions  described  in 
this  condition  shall  be  effected  in  a 
manner  that  the  Directors  reasonably 
believe  will  not  be  subject  to  federal 
taxation.  In  accordance  with  condition 
3,  any  additional  cost  associated  with 
the  creation,  exchange,  or  conversion  of 
New  Class  A  or  New  CDSC  Class  shall 
be  borne  solely  by  the  Fund's  adviser 
and  distributor.  CDSC  Class  shares  sold 
after  the  implementation  of  the  proposal 
may  convert  into  Class  A  shares  subject 
to  the  higher  maximum  payment, 
provided  that  the  material  features  of 
the  Class  A  plan  and  the  relationship  of 
such  plan  to  the  CDSC  shares  are 


disclosed  in  an  effective  registration 
statement. 

19.  Applicants  will  comply  with  the 
provisions  of  proposed  Rule  6c-10 
under  the  Act,  as  such  rule  is  currently 
proposed  and  as  it  may  be  reproposed, 
adopted  or  amended. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 

Mergarat  U.  McFariand. 

Depu  ty  Secretary. 

(PR  Doc.  93-2359  Piled  2-1-93;  8:45  am] 
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DEPARTMENT  OF  STATE 

BurMu  of  Politico  Military  Affair* 
[Public  Node*  17S8] 

Statutory  Dabarmant  Undar  tha 
Intamational  Traffic  in  Arma 
Ragulatlona 

AGENCY:  Bureau  of  Politico  Military 
Affairs,  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of 
which  persons  have  been  statutorily 
debarred  pursuant  to  §  127.6(c)  of  the 
International  Traffic  in  Arms 
Regulations  (ITAR)  (22  CFR  parts  120- 
130). 

EFFECTIVE  DATE:  December  9, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clyde  G.  Bryant  Jr.,  Chief,  CompUance 
Analysis  Division,  Office  of  Defense 
Trade  Controls.  Department  of  State 
(703-875-6650). 

SUPPLEMENTARY  INFORMATION:  Section  38 
(g)(4)(A)  of  the  Arms  Export  Control  Act 
(AECA)  prohibits  the  issuance  of  export 
licenses  to  a  person,  or  any  party  to  the 
export,  who  has  been  convicted  of 
violating  certain  U.S.  criminal  statutes, 
including  the  AECA.  The  term  "person" 
means  a  natural  person  as  well  as  a 
corporation,  business  association, 
partnership,  society,  trust,  or  any  other 
entity,  organization,  or  group,  including 
governmental  entities.  The  term  "party 
to  the  export"  means  the  president,  the 
chief  executive  officer,  and  other  senior 
officers  of  the  license  applicant;  the 
fireight  forwarders  or  designated 
exporting  agent  of  the  Ucense  applicant; 
and  any  consignee  or  end  user  of  any 
item  to  be  exported.  The  statute  permits 
certain  limited  exceptions  to  this 
prohibition  to  be  made  on  a  case-by-case 
basis. 

Section  127.6  of  the  ITAR  authorizes 
the  Assistant  Secretary  of  State  for 
Pohtico-Military  Affairs  to  prohibit 
certain  persons  convicted  of  violating  or 
conspiracy  to  violate  the  AECA  from 
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paitidpeting  directly  or  indirectly  In  the 
export  of  defense  articles  or  in  the 
furnishing  of  defense  services. 

Such  a  prohibition  is  referred  to  as  a 
statutory  debarment,  wUdi  may  be 
impcMwd  on  the  basis  of  judicial 
proceedings  that  resulted  in  a 
conviction  for  violating,  or  of  conspiring 
to  violate,  the  AECA.  See  22  CFR 
127.6(c).  The  period  for  debarment  vrill 
normally  be  three  years.  The  ITAR 
provides  the  Assistant  Secretary  with 
discretion  to  detomine  an  alternative 
period  of  time  for  debarment.  At  the  end 
of  the  debarment  period,  licensing 
privileges  may  be  reinstated  at  the 
request  of  the  debarred  person  following 
the  necessary  interagency  consultations, 
after  a  thorough  review  of  the 
circumstances  surrounding  the 
conviction  and  a  finding  that 
appropriate  steps  have  beoi  taken  to 
mitigate  any  law  enforcement  concerns, 
as  required  by  section  38(s)(4). 

Statutory  debarment  is  based  solely 
upon  the  outcome  of  a  criminal 
proceeding,  conducted  by  a  court  of  the 
United  States,  that  establiahed  guilt 
beyond  a  reasc»iab)e  doubt  in 
accordance  with  due  process.  Thus, 
those  procedures  of  part  128  of  the  ITAR 
that  apply  to  administrative  debarment 
are  not  applicable  in  such  cases. 

During  the  period  of  debarment  the 
Department  of  State  will  not  consider 
applications  for  hcenaes  <x  requests  far 
approvals  that  involve  any  person  or 
any  party  to  the  export  who  has  been 
convicted  of  violating  the  AECA,  or  of 
conspiracy  to  violate  the  AECA.  Persons 
who  nave  been  statutorily  debarred  may 
appeal  to  the  Under  Seci«tary  for 
Intematianal  Security  Affairs  for 
reconsideration  of  the  ineligibility 
determination.  A  request  for 
reconsideration  must  be  submitted  in 
writing  vrithin  30  days  after  a  person 
has  been  informed  of  the  adverse 
decision. 

The  Department  of  State  policy 
permits  debarred  persons  to  apply  for  an 
e»:eption  from  the  deberment  under 
section  38  {g){4)(A)  of  the  AECA,  one 
year  after  the  date  of  the  debarment. 
Debarred  persons  may  seek  such  an 
exception  from  the  Director  of  the  Office 
of  Defense  Trade  Controls,  in 
accordance  with  section  38(g)(4)(A)  and 
under  22  CFR  127.6.  If  the  exception  is 
granted,  the  debarment  will  be 
suspended.  Any  decision  to  grant  an 
exception  can  be  made  only  after  the 
statutory  requirements  under  section 
38(g)(4)  have  been  satisfied. 

Pxu^uant  to  section  38^(4KA)  of  the 
AECA  and  8 127.6  of  the  ITAR,  the 
Assistant  Secretary  for  PoHtico-Military 
Afiairs  has  debarred  ^ght  persons  vrfao 
have  been  convicted  ofvioMtlng  the 


AECA.  or  of  conspiiacy  to  violate  the 
AECA. 

Thasa  persons  have  been  debarred  for 
a  three  year  period  following  their 
conviction,  and  have  been  so  notified  by 
a  letter  from  the  Office  of  Defense  Trade 
Controls.  Pursuant  to  §  127.6(c)  of  the 
ITAR,  the  names  of  these  persons  (and 
their  offense,  date  of  convictian(s)  and 
court  of  conviction(s))  are  being 
publidied  in  the  Fedo**!  Ragistar. 
Anyone  who  requires  additional 
information  to  oetermine  whether  a 
person  has  been  debarred  diould 
omtact  the  Office  of  Defense  Trade 
Controls. 

This  notice  involves  a  foreign  afbirs 
function  of  the  United  States  and  is  thus 
excluded  from  the  procedures  of  5 
U.S.C.  553  and  554  and  Executive  Order 
12291  (44  FR 13193).  It  implements 
statutory  and  regulatory  requirements 
that  entered  into  force  on  Etocember  22, 
1987  and  April  4, 1988,  respectively. 

In  accordance  with  these  authorities 
the  following  persons  are  debarred  for  a 
period  of  three  years  following  their 
conviction  for  violating,  or  conspiring  to 
violate,  die  AECA  (name/  offense/  date/ 
court): 

1.  Luis  Fernando  Ardla-CMraldo,  18 
U.S.C  371  (conspiracy  to  violate  22 
U.S.C  2778),  and  22  U.S.C  2778,  April 
30. 1991,  Middle  District  of  Florida. 

2.  Pu  Chin  Chung,  a/k/a  Alfred 
Chung.  22  U.S.C  2778.  May  20, 1990, 
Northern  District  of  Georgia. 

3.  Brian  |oeeph  Fleming,  a/k/a  Brian 
)aaeph  McSulla.  18  U.S.C  371 
(conspiracy  to  violate  22  U.S.C  2778), 
July  3. 1990.  Middle  District  of 
Alabama. 

4.  Francisco  Ernesto  Jerez,  18  U.S.C 
371  (conspiracy  to  violate  22  U.S.C 
2778).  Janiiary  29. 1992,  Central  District 
of  California. 

5.  Charles  Farrell  Makme,  18  U.S.C 
371  (conspiracy  to  violate  22  U.S.C 
2778).  June  20. 1990.  Middle  District  of 
Alabama. 

6.  Francisco  Salvador  Martin 
Panameno.  18  U.S.C  371(conspiracy  to 
violate  22  U.S.C  2778).  January  29. 
1992,  Central  District  of  Celifcmia. 

7.  Ricardo  Benitez  Perez,  22  U.S.C 
2778,  January  21. 1992.  Southern 
District  of  Texas,  Carpus  Cristi  Division. 

8.  Alfredo  Antonio  Ramos-Tinoco.  18 
U.S.C  371  (conspiracy  to  violate  22 
U.S.C  2778).  and  22  U.S.C  2778.  April 
4. 1991.  Middle  District  of  Florida. 

Deled:  Jenmy  14. 1993. 

WaHeBI  B.  KODIIISOII. 

Dinctor,  Office  of  Defense  Trade  Controls, 
Bureau  ofMitico  MUitarjr  Affairs. 
Deportment  of  State. 

(FR  Doc  93-2343  Filed  2-l-fl3;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Offlc*  Of  tlw  S«cralary 
[DoeliatNa4t601] 

AppNcatfon  Of  AUwitic  SoutheMt 
AlrlUiM,  Inc.  for  CMrtMcato  Authority 

AGENCY:  Department  of  Transportatlao. 
ACTION:  Notice  of  Order  to  Show  Cause 
(Order  93-1-34). 

summary:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  Atlantic 
Southeast  Airlines,  Inc.,  fit.  willing,  and 
able,  and  awarding  it  a  certificate  of 
public  convenience  and  necessity  to 
engage  in  interstate  and  overseas 
scheduled  air  transportation  of  penaoi, 
property,  and  mail. 
DATES:  Persons  wishing  to  file 
oblections  should  do  so  no  latw  than 
February  8, 1993. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
48501  and  addressed  to  the 
Documentary  Services  Division  (C-55. 
room  4107).  U.S.  Department  of 
Transportation.  400  Seventh  Street. 
SW.,  Washington,  DC  20590,  and  should 
be  served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATKM  CONTACT:  Ms. 
Carol  A.  Woods,  Air  Carrier  Fitness 
Division  (P-56,  room  6401),  U.S. 
Department  of  Transportation.  400 
Seventh  Street  SW.,  Washington.  DC 
20590,  (202)  366-2340. 

Deted:  January  27. 1993. 
Patrick  V.  Mnrphy,  Jr., 

Acting  Assistant  Secretary  for  Policy  end 

International  Affairs. 

(PR  Doc  93-2380  Piled  2-1-93;  8:45  am] 


Coast  Gtjant 
[CQOS3-003] 

Coast  Guard  Acattofny  Advisory 
CommHtea 

ACTION:  Open  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463:  5  U.S.C  app.  I)  notice 
is  hereby  given  of  a  meeting  of  the  Coast 
Guard  Academy  Advisory  Committee  to 
be  held  in  Hamilton  Hall  at  \he  U.S. 
Coast  G\iard  Academy,  New  London. 
CT,  on  Monday  and  Tuesday,  March  22 
and  23, 1993.  The  open  sessions  cm 
Monday  will  be  held  from  10  ajn.  to  11 
a.m.  and  1:15  pjn.  to  2:15  p.m.  Qpen 
sessions  on  Tuesday  will  be  held  from 
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2:30  to  3:15  p.m.  The  Agenda  for  the 
meeting  consists  of  the  following  items: 

1.  Recruiting  and  Admissions 

2.  Athletics 

3.  Faculty  and  Curricula 

4.  Library 

The  Coast  Guard  Academy  Advisory 
Committee  was  estabUshed  in  1937  by 
Public  Law  75-38  to  advise  on  the 
course  of  instruction  at  the  Academy 
and  to  make  recommendations  as 
necessary.  Attendance  is  open  to  the 
pubUc.  With  advance  notice,  members 
of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  attend  or  present  oral 
statements  at  the  meeting  should  notify 
the  U.S.  Coast  Guard  Academy  not  later 
than  March  8, 1993. 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Committee  at  any  time. 
FOR  RiRTHER  INFORMATION  CONTACT:  Dr. 
William  A.  Sanders,  Dean  of  Academics, 
U.S.  Coast  Guard  Academy,  New 
London,  CT  06320,  phone  (203)  444- 
8275. 

Issued  in  Washington,  DC,  on  January  26. 
1993. 

I.M.Loy, 

RearAdmirol.  U.S.  Coast  Guard,  Chief.  Office 
of  Personnel  and  Training. 

[FR  Doc.  93-2428  Filed  2-1-93;  8:45  am] 
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National  Highway  Traffic  Safety 
Administration 

Automotive  Fuel  Economy  Program; 
Report  to  Congress 

The  attached  document.  Automotive 
Fuel  Economy  Program,  Seventeenth 
Annual  Report  to  the  Congress,  has  been 
prepared  pursuant  to  section  502(a)(2) 
of  the  Motor  Vehicle  Information  and 
Cost  Savings  Act  (Pub.  L.  92-513),  as 
amended  by  the  Energy  Pohcy  and 
Conservation  Act  (Pub.  L.  94-163) 
which  requires  in  pertinent  part  that 
"each  year,  beginning  in  1977,  the 
Secretary  shall  transmit  to  each  House 
of  Congress,  and  publish  in  the  Federal 
Register,  a  review  of  average  fuel 
economy  standards  under  this  part." 

Dated:  January  26, 1993. 
Baiiy  Felricfl, 

Associate  Administrator  for  Rulemaking. 

Automotive  Fuel  Economy  Program, 
Seventeenth  Annual  Report  to  the 
Congress,  January  1993 
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Section  I:  Introdoction 

This  Seventeenth  Annual  Report  to 
Congress  summarizes  the  activities  of 
the  National  Highway  TrafGc  Safety 
Administration  (NHTSA)  during  1992 
regarding  implementation  of  applicable 
sections  of  Title  V:  "hnproving 
Automotive  Fuel  Efficiency,"  of  the 
Motor  Vehicle  Information  and  Cost 
Savings  Act  (15  U.S.C.  1901  et  seq.),  as 
amended  (the  Act).  Section  502(a)(2)  of 
the  Act  requires  submission  of  a  report 
each  year.  Included  in  this  report  are 
sections  summarizing  ruIemaJcing 
activities  during  1992  and  a  discussion 
of  the  use  of  advanced  automotive 
technology  by  the  industry  as  required 
by  section  305,  title  m,  of  the 
Department  of  Energy  Act  of  1978  (Pub. 
L.  95-238). 

Title  V  of  the  Act  requires  the 
Secretary  of  Transportation  to 
administer  a  program  for  regulating  the 
fuel  economy  of  new  passenger  cars  and 
Ught  trucks  in  the  United  States  market. 
The  authority  to  administer  the  program 
has  been  delegated  by  the  Secretary  to 
the  Administrator  of  NHTSA,  49  CFR 
1.50(f). 

NHTSA 's  responsibiUties  in  the  fuel 
economy  area  include: 

(1)  Establishing  and  amending  average  fuel 
economy  standards  for  manufacturers  of 
{Mssenger  cars  and  light  trucks,  as  necessary; 

(2)  Promulgating  regulations  concerning 
procedures,  definitions,  and  reports 
necessary  to  support  the  fuel  economy 
standards; 

(3)  Considering  petitions  for  exemption 
from  established  fuel  economy  standards  by 
low  volume  manufacturers  (those  producing 
fewer  than  10,000  passenger  cars  annually 
worldwide)  and  establishing  alternative 
standards  for  them; 

(4)  Preparing  reports  to  Congress  annually 
on  the  fuel  economy  program; 

(5)  Enforcing  fuel  economy  standards  and 
regulations;  and 

(6)  Responding  to  petitions  concerning 
domestic  production  by  foreign 
manufecturers  and  other  matters. 

Passenger  car  fuel  economy  standards 
have  been  established  by  Congress  for 
Model  Year  (MY)  1985  and  thereafter  at 
a  level  of  27.5  mpg.  NHTSA  has 
authority  to  amend  the  standard  above 
or  below  that  level.  Standards  for  light 
trucks  have  been  established  by  NHTSA 
forMYs  1979  through  1994.  Most 
recently,  NHTSA  published  a  notice  of 
proposed  rulemaking  (NPRM)  proposing 
light  truck  fuel  economy  standards  for 
MYs  1995-1997.  All  current  standards 
are  listed  in  Table  I-l. 

To  estimate  the  potential  for  vehicle 
fuel  economy  improvements  over  the 
next  decade.  NHTSA  contracted  with 


the  National  Academy  of  Sciences 
(NAS)  to  study  the  extent  to  which 
automobile  fuel  economy  could  be 
improved  while  still  meeting 
environmental  and  safety  needs.  The 
study  report  was  completed  in  April 
1992.  While  the  study  concluded  that 
higher  levels  of  fuel  economy  can  be 
attained  in  the  future,  it  also  discussed 
the  costs  of  reaching  higher  levels  and 
problems  with  the  oirrent  Corporate 
Average  Fuel  Economy  (CAFE) 
regulatory  program. 

TABt£  1-1  .—Fuel  Economy  Standards 
FOR  Passenger  Cars  and  Ught 
Trucks  model  years  1978  Through 
1994  (IN  MPG) 


Paa- 

Mnper 
cam 

UgMtnida' 

Model 
yMT 

Two- 
wttael 
drtv« 

Four- 

.-  -  - . 
wnew 

dftve 

Com- 
btTMd" 

1978  ... 

*18.0 
*19.0 
*20.0 

isii 

14.0 

1979  ... 

17.2 
16.0 

1980  ... 

ft 

1981  ... 

22.0 

•16.7 

15.0 

C) 

1982  ... 

24.0 

18.0 

16.0 

17.5 

1083  ... 

26.0 

19.5 

17.5 

19.0 

1984  ... 

27.0 

20.3 

183 

20.0 

1985  ... 

*27.5 

M9.7 

^18.9 

'19.5 

1986  ... 

•26.0 

20.5 

19.5 

20.0 

1987  ... 

•26.0 

21.0 

19.5 

20.5 

1968  ... 

•26.0 

21.0 

19.5 

20.5 

1989  ... 

'026.5 

21.5 

19.0 

20.5 

1990  ... 

«27.5 

20.5 

18.0 

20.0 

1991  ... 

«27.5 

20.7 

19.1 

20.2 

1992  ... 

*27.5 
*27.5 
•27.5 

20.2 

1993  ... 

20.4 

1994  ... 

20.5 

'  SundanM  kx  MY  1079  igM  oueka  «•«•  tMMWwd  tor 
vahidM  mum  a  groM  vahicw  tmtf*  tttna  (QVWR)  el  6,000 
IM.  or  IM*.  Slanaaidi  tor  MY  ino  wtd  b«yor<d  ai*  tor  hgcil 
tiucka  w«n  a  QVWR  ol  S.SOO  lia.  or  laaa. 

'For  MY  1079.  tgnt  Ifuok  mw>ulaaurart  ooM  oompty 
aaparaiaty  w«h  atandanM  tor  tour-wnaal  dnva.  ganaral  ulMy 
vanctaa  and  al  oihar  kgM  truck*,  or  combna  mar  Irucu 
into  a  aingla  flaat  and  oomply  tmn  tfw  17.2  mpg  nandard. 

'For  MY*  1962-1001,  manuiacturan  ooukf  cempty  i«m 
tn%  hwwhaal  and  tour->»naal  drna  Mandarda  or  could 
oombna  al  tgM  tnjcka  and  oompty  wiin  Im  oombinad 
standard. 

'Estabithad  by  Congfaat  m  TWa  V  of  Via  Act. 

*A  manutoclurar  v^ioaa  kght  truck  daat  mm  powrad 
•xckjtivaty  by  ba«c  angnat  wnch  war*  not  alw  uMd  in 
pataangar  cart  could  maat  (tanoanla  at  U  mpg  and  14.5 
mpg  in  MYt  1060  and  19ei.  raapaawaty. 

*naviaad  in  Juna  1979  trom  18.0  mpg. 

'Havaad  in  OcMbar  106*  Irom  21.6  mpg  kr  «s-«haal 
driva.  10.0  mpg  tor  tour-whaai  drtwa,  and  21.0  mpg  tor 


•Ravtaw]  m  Octabar  1066  from  27.S  mpg. 
•Raviaad  in  Ocaobar  1966  ftvn  27.5  mpg. 
">Raviaad  in  Sapwmbar  1966  from  27.5  mpg. 

Consumers  continue  to  choose  more 
spacious  and  higher  performing  vehicles 
in  the  market  place.  This  choice  reflects 
the  continuing  availability  of  gasoline  at 
a  relatively  low  price.  As  a 
consequence,  the  overall  passenger  car 
fleet  fuel  economy  average  for  MY  1992 
declined  to  27.9  mpg  (from  28.3  mpg  in 
MY  1991),  and  the  Ught  truck  fleet 
average  declined  to  20.7  mpg  (from  21.3 
mpg  in  MY  1991).  Light  trudis 
represented  32.9  percent  of  the  light 
truck/passenger  car  fleet,  the  highest 
share  ever.  The  average  weight  of  the 
MY  1992  passenger  car  fleet  was  the 
highest  since  MY  1979  and  the  light 
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truck  average  wei^  is  the  highest  in 
over  eight  years.  Both  fleets  reached 
new  levels  of  performance  with  the 
highest  horsepower- to- weight  ratios  in 
recent  years.  The  import  share  of  the 
passenger  car  fleet  reached  its  highest 
level  in  MY  1992  at  43.6  percent,  but 
the  import  share  of  the  light  truck  fleet 
was  the  lowest  in  14  years  at  17.3 
percent 

Section  II:  Fuel  Economy  toprovement 
by  Manufacturers 

The  fuel  economy  achievements  for 
domestic  and  foreign  manufecturers  in 
MY  1991  have  been  updated  to  include 
final  Environmental  Protection  Agency 
(EPA)  calculations,  where  available, 
since  the  publication  of  the  Sixteenth 
Annual  Report  to  the  Congress.  These 
fuel  economy  achievements  and  current 
data  iar  MY  1992  are  listed  in  Tables  U- 
landn-2. 

Overall  fleet  fuel  economy  for 
passenger  cars  was  27.9  rapg  in  MY 
1992.  the  lowest  value  since  MY  1985, 
due  primarily  to  increased  market 
demand  for  heavier  and  higher 
performance  passenger  cars.  With 
continued  lower  real  fuel  prices,  CAFE 
values  decreased  over  MY  1991  levels 


for  14  of  23  passenger  car 
manufacturers'  fleets.  (See  Table  D-l.) 
These  14  companies  accounted  tat 
about  70  percent  of  the  total  MY  1992 
production.  Manufacturers  continued  to 
introduce  new  technologies  and  more 
fuel-e£Sdent  models,  as  well  as  some 
larger,  less  fuel-efficient  models.  For 
MY  1992,  only  one  of  the  three  domestic 
manufacturers  raised  its  passenger  car 
CAFE  from  MY  1991  levels.  Chrysler's 
CAFE  rose  0.3  mpg  above  the  MY  1991 
CAFE  level 

Table  IM.— PASSEWGEn  Car  Fuel 
Economy  Performance  by  Manufac- 
TURBi'  MooB.  Years  1991  and  1992 


Maflutacturar 


Domestic: 
Chryslw  .. 

Ford 

GM «... 

Salas  walgMad  avaiaga  (do- 
mcMlic) . 

Imported' 

BMW 

Chiysler  Imports 

Daihaiau > 

FW 

Ford  Imports 


8ly«ar 

(MPG) 


1991 


27.5 
27.8 
27.1 

27.3 

23.2 
28.7 
43.6 
23.8 
33.2 


1992 


27.8 
27J 
26.8 

27.0 

24.0 
29.2 
41.3 
22.4 
263 


Table    IM.— Passenger    Car 

Fuel 

Economy  Performance  by  Manufac- 

turer^   Model    years    1991    and 

1992— Continued 

Manufacturer 

Model  y^arcate 
(MPO) 

1991 

1992 

GM  hnporti  .._    __    

Honda — 

31.8 
30.7 

31.1 
30.8 

Hyundai 

Isuzu 

32.9 
34.2 

31.1 
32.5 

Mazda 

30.5 

30.5 

Meroedee-Benz 

22.3 

21.8 

MttsutNShl  .  ._. 

30J 

28.9 

Nlss«i  .„..    ._.. 

29.9 

29A 

Peugeot ... 

Porsche — 

26.3 
21.1 

24.7 
22.4 

Sterling »». 

Subani 

2S.2 

28.4 

zf'e 

SuzuW 

43.2 

44.7 

Toyota —     — 

Volvo 

30J 
25J 

28.8 
2S.6 

VW ,. .. 

29.9 

29.2 

Yugo 

34.6 
30.0 

Sales  wetgntad  average  (kn- 
port«D - -- •• 

Total  Heet  average 

Fuel  economy  standards 

29j0 

2B3 

27.9 

27.5 

27J 

'  Mviufacturara    or    Imponara    oT    <WMr    ttwn     1,000 
pUMngar  ean  amiMiy  ir*  rxx  Mad. 

N<TT:   Som«  MY   1991   CAFE  v»)um  dHtaf  from  tMMa 
mad  n  th«  SixMamh  Annual  Rapori  lo  Vta  Congraaa  dua  to 
»w  u«a  of  finai  EPA  caicuiaiiona. 

Table  IJ-2.— Light  Truck  Fuel  Economy  Performance  by  Manufacturer  Model  Years  1991  and  1992 

Model  year  cafe  (MPG) 

Manufacturer 

2-WrMal 
dnve 

4-Wheel 
dnve 

Combined' 

1991 

1991 

1991 

1992 

Domestic: 

Ohryaler  ,,,                      _..._..._ 

......»....»..—. 

21.1 
20.4 
21.2 

20.9 

20.4 

21.2 

Foul ,„ ,' 

20.2 

fiU        .                                                  „ 

20.2 

PAS _ ....._ _._ 

Rataa  mnighttl  fntim^  ('lO'wWtir)                                                                                              ,,             , 

22.7 

24.8 

MJB 
17.8 

26.9 

19.8 

2ab 

18.6 
20.4 

Imported: 

C>Myfiar  Imports  _ 

21.4 

Oairtatsu  _.       .„..     „..._.. . „_.........„.. ...            ..„.„.. -   .__. 

26.7 

Isuzu 

Muda..   .                                   ,,,               

24j0 
24.8 

29.9 

20.7 
24.5 

2a8 
232 

Uil«il)4M ,„  

21.9 

Mnan       

23J 

RangARnwar                ,.,._ 



16.3 
29.1 

16.3 

$<iihiini    

28.6 

SuzuU „ 

3ai 

Tnytte            ..          

24.3 

219 

VW                                                         

Sales  weigfMd  average  (irrporiad)  — -..~„ _....._......„......._ ___„.„ ____..._ 

23.9 

22.3 

Total  fUMM  avongf 

23.9 
20.7 

20.5 
19.1 

21.2 
20.2 

2a7 

Fuel  economy  Standard — - „ „ _   _     .... 

20.2 

.'loMvisei 

NOTE:  Sane  MY  1901  CAFE 


eewpiy  irtO  fw  2  wheal  and  < 
dflar  koai  twae  uaad  m  tha  i 


I  or  cotM  eonftki*  liair  »4rtNal 
>  AtwHml  rtjpart  to  dm  Cangim*  due  lo  Ihe  a 


wd  4<iihaal  drfva  trucks  and  comply  i 
•a  of  final  EPA  calculationa. 


In  MY  1992,  the  fleet  average  fuel 
economy  for  imported  passenger  cars 
decreased  by  1  mpg,  from  the  MY  1991 
CAFE  level.  Import  CAFE  was  29.0  mpg 
in  MY  1992,  its  lowest  level  since  MY 
1979.  Twelve  of  the  20  import  car 
manufactures  decreased  their  CAFE 


values  between  MYs  1991  and  1992. 
And  six  of  the  nine  Asian  importers 
experienced  declining  CAFE  values. 
Figure  n-l  illustrates  the  changes  in 
total  new  passenger  car  fleet  CAFE  from 
MY  1978  to  MY  1992.  About  %  of  the 
total  passenger  car  fleet  fuel  economy 


decline  can  be  attributed  to  the  import 
fleet  decline.  For  MY  1992,  domestic 
manufacturer  fleet  average  fiiel  economy 
was  the  closest  it  has  ever  hoea  to 
import  manufacturer  CAFE — difiiering 
by  only  2.0  mpg. 
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CAFE  levels  for  imported  light  truck 
manufacturers  decreased  by  2.2  mpg 
using  the  combined  standard.  The 
domestic  and  total  light  truck  fleet 
CAFEs  decreased  by  0.5  mpg  each  from 
MY  1991  to  MY  1992  for  manufacturros 
using  the  combined  standards.  Figure 
II-2  illustrates  the  progress  in  totd  fleet 
CAFE  from  MY  1979  to  MY  1992  for 
light  trucks. 

A  number  of  passenger  car  and  a  fsw 
Ught  truck  manufacturers  are  projected 


to  £ail  to  achieve  the  levels  of  the  MY 
1992  CAFE  standards.  All  of  the  Ught 
truck  manufacturers  in  this  category  are 
low  voliune  or  limited  line  producers. 
However,  NHTSA  is  not  yet  able  to 
determine  which  of  these  manufacturers 
may  be  Uable  for  civil  penalties  for 
lumcompliance.  Some  MY  1992  CAFE 
values  may  change  when  final  figures 
are  provided  to  NHTSA  by  EPA,  in  mid- 
1993.  In  addition,  several  manufacturers 
are  not  expected  to  pay  civil  penalties 


because  the  credits  they  earned  by 
exceeding  the  fuel  economy  standards 
in  earlier  years  offset  later  shortfalls. 
Other  manufacturers  may  file  carryback 
plans  to  demonstrate  that  they 
anticipate  earning  credits  in  hiture 
model  years  to  oSset  current  deficits. 

BtLUNO  COOK  4*10-M-M 
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Fleet  average  fuel  economy  for  all  MY 
1992  passenger  cars  combined  exceeded 
the  MY  1992  standard.  Fleet  average 
fiiel  economy  for  all  MY  1992  light 
trucks  combined  also  exceeded  the  MY 
1992  standards. 

The  characteristics  of  the  MY  1992 
passenger  car  fleet  reflect  a  continuing 
trend  toward  heavier  passenger  cars. 
(See  Table  II-3.)  Compared  to  MY  1991, 
the  average  curb  weight  for  MY  1992 
increased  29  pounds  for  the  domestic 
fleet  and  increased  140  pounds  for  the 
imported  fleet.  The  total  new  car  fleet  is 
73  pounds  heavier  than  it  was  in  MY 
1991,  primarily  because  of  the 
significant  share  of  relatively  heavier 
imports.  This  is  the  highest  average  cxirb 
weight  since  MY  1979.  From  MY  1991 
to  MY  1992,  horsepower  per  100 
poxmds,  a  measiu^  of  vehicle 


performance,  increased  from  4.37  to 
4.48  for  domestic  passenger  cars  and 
increased  by  a  greater  amoimt,  from  4.47 
to  4.62,  for  imported  passenger  cars.  The 
total  fleet  average  for  passenger  cars 
increased  from  4.42  in  MY  1991  to  4.56 
hp/100  lbs.  Average  engine 
displacement  increased  from  191  to  192 
cubic  inches  for  domestic  passenger  cars 
but  increased  from  125  to  139  cubic 
inches  for  imported  passenger  cars,  the 
highest  value  for  imported  passenger 
cars  since  CAFE  standards  were 
established.  The  size  class  breakdown 
shows  an  increased  trend  towards  large 
and  midsize  passenger  cars  and  a 
decrease  in  subcompact  and  compact 
passenger  cars  for  the  overall  fleet.  The 
domestic  fleet  shift  is  almost  exclusively 
from  subcompact  and  midsize  passenger 
cars  to  compact  and  large  passenger 


cars.  The  import  fleet  shift  to  large  cars 
is  primarily  due  to  Ford's  transfer  of  its 
LTD  Crown  Victoria  and  Grand  Marquis 
models  to  the  import  fleet  by  increasing 
the  imported  content  of  these  models  to 
over  25  percent  Midsize  imported  cars 
also  increased  significantly  in  share. 
The  imported  share  of  the  passenger  car 
market  increased  by  3.4  percentage 
points  in  MY  1992.  And,  for  the  third 
consecutive  year,  imports  exceeded  40 
percent  of  the  new  passenger  car  fleet. 

The  0.3  mpg  fuel  economy  decrease 
for  the  MY  1992  domestic  passenger  car 
fleet  may  be  attributed  primarily  to 
increases  in  performance  and  average 
weight.  Some  of  the  weight  increase 
reflects  increased  applications  of  safety 
features  such  as  air  bag  and  antilock 
braking  systems. 


Table  IK-3.— Passenger  Car  Fleet  Characteristics  for  MYs  1991  and  1992 


Characterlsttcs 


Total  fleet 


1991 


1992 


Domestic  fleet 


1991 


1992 


Imported  fleet 


1991        1992 


Fleet  Average  Fuel  Econonry,  mpg ™ „~ 

Fleet  Average  Curt)  Weight,  lbs - - 

Fleet  Average  Engirw  Dlapiacemenl.  cu.  in 

Fleet  Average  HorsepowwyWeighl  ratto,  HP/100  be 

Percentage  at  Fleet 

Segmentation  by  EPA  Size  Class,  Percentage: 

T»<o-Seater  -. 

IMnioompect _.«....».»._..». 

Subcomoact* 

Compact* .. 

Mld-si2e*  ....„_ „..„~. -»~. ... 

Large*  

Percent  Diesel  Engines 

Percent  Turbo  or  Supercharged  Engines  . 

Percent  Foel  Injection 

Percent  From-Wheel  Drive 


Percent  AirtomaBc  Transmissions _ „ 

Percent  Automatic  Transrpissions  wWi  Locfojp  CKitches 

Percent  Automatic  Transmissions  witn  Four  or  More  Fonwaid  Speeds 


28.3 
2934 

164 
4.42 

100 

1.8 
1.2 
28.1 
30.8 
26.0 
12.1 
0.13 
1.6 
ICO 
83.7 
79.6 
92.7 
69.4 


27.9 
3007 

169 
4.56 

100 

1.0 
1.3 
25.9 
29.6 
27.0 
15.2 
0.06 
2.4 
100 
84.4 
81.6 
92.6 
70.2 


27.3 
3071 
191 
4.37 
59.8 

0.4 

0.0 

17.2 

26.2 

36.3 

19.9 

0.0 

0.3 

100 

83.3 

91.0 

94.1 

62.5 


27.0 
3100 
192 
4.48 
S6.4 

0.4 

0.0 

15.3 

27.7 

35.8 

20.8 

0.0 

2.9 

100 

87.7 

91.8 

9^.8 

60.9 


30.0 
2736 
125 
4.47 
40.2 

3.7 

3.0 
43.7 
37.6 
11.1 

0.9 
0.30 

3.6 
99.9 
84.3 
63.1 
89.9 
83.7 


29.0 
2875 
139 
4.62 
43.6 

1.6 

3.1 
396 
32.0 
15.6 

8.0 
0.15 

5.6 
99.9 
80.0 
68.3 
92.3 
66.3 


tnciudes  aMocMad  Mslton  wagon*. 


The  1  mpg  loss  in  average  fuel 
economy  for  the  MY  1992  imported 
passenger  car  fleet  may  be  attributed  to 
the  effects  of  increased  weight  and 
higher  performance,  offset  somewhat  by 
the  greater  use  of  automatic 
transmissions  with  four  or  more  speeds 
and  lockup  torque  converter  clutches. 

Both  fleets  had  a  dramatic  increase  in 
share  of  lurbocharged  and  supercharged 
engines.  Diesel  engines  declined  in 
share  after  a  small  increase  in  MY  1991. 
Diesel  engines  were  offered  only  on 


certain  Volkswagen  and  Mercedes 
models  during  1991  and  1992. 

Passenger  car  fleet  average 
characteristics  have  changed 
significantly  since  MY  1978  (the  first 
year  of  fuel  economy  standards).  After 
substantial  initial  weight  loss  [from  MY 
1978  to  MY  1982,  the  average  passenger 
car  fleet  curb  weight  decreased  from 
3,349  to  2,808  pounds),  the  passenger 
car  fleet  average  curb  weight  has 
stabilized  at  2,800  to  3,000  pounds. 
Table  n-4  shows  that  the  MY  1992 


passenger  car  fleet  has  nearly  equal 
interior  volume,  higher  performance, 
but  with  over  40  percent  fuel  economy 
improvement  compared  to  the  MY  1978 
fleet,  although  fuel  economy  declined  to 
its  lowest  level  since  1985.  (See  Figure 
II-3.)  The  passenger  car  fleet  in  MY 
1992  averaged  the  highest  horsepower- 
to-weight  ratio  recorded  in  any  year 
since  1955,  the  earliest  year  for  which 
the  agency  has  data. 


Table  11-4.— New  Passenger  Car  Fleet  Average  Characteristics  Model  Years  1978-1992 


Model  year 

Fuel 

economy 

iiipy 

Curt) 
weignt  lb. 

Interior 

space  cu. 

ft 

Engine 
sizecu. 

VL 

Horse- 
power/ 
weight 
hp/100  lb. 

1978 _ _ „ _ 

1979 

19.9 
20.3 
24.3 

3349 
3180 
2867 

112 
110 
105 

260 
238 
187 

3.68 
3  72 

1980 ™     :...„ 

3.fi 

Federal  Regirter  /  Vol.  58,  No.  20  /  Tuesday,  February  2,  1993  /  Notices 


6843 


Table  IM.— New  Passenger  Car  Fleet  Average  Characteristics  Model  Years  1978-1992— Continued 


MOOw  yOQf 


1961 

1982. 

1963 

1964 

1965, 

1966. 

1987, 

1988. 

1969, 

1990. 

1991  . 

1992. 


Fuel 

economy 

mpg 


25.9 
26.6 
26.4 
26.9 
27.6 
26.2 
28.5 
26.6 
26.4 
26.0 
26.3 
27.9 


Curt) 

weight  b. 


2883 
2806 
2908 

2878 
2867 
2821 
2805 
2831 
2879 
2908 
2934 
3007 


imertor 

•pececu. 

ft 


106 
107 
109 
106 
106 
106 
109 
107 
109 
106 
106 
106 


Engine 

■izeou. 

m. 


182 
173 
182 
178 
177 
160 
162 
161 
163 
163 
164 
169 


weight 
hp/iODI), 


3.43 
3.47 
3.57 
3.66 
iM 
3.89 
3.96 
4.11 
4.24 
4.53 
4.42 
4.56 


The  characteristics  of  the  KfY  1992 
light  truck  fleet  (see  Table  11-5)  show  an 
average  test  weight  increased  of  153 
pounds  and  slightly  higher  performance 
as  reflected  by  the  increase  in  the 
average  horsepower-to-weight  ratio  and 
the  larger  average  engine  size.  Increased 
popularity  of  large  pickups  and  heavier 


and  higher  performance  trucks 
contributed  to  the  0.6  mpg  fleet  fuel 
economy  decline  for  MY  1992,  offsetting 
the  increased  share  of  compact  vans  and 
the  small  increase  in  the  use  of  fuel 
injection  and  lockup  converter  clutches 
on  automatic  transmissions.  Diesel 
engine  usage  remained  nearly  the  same 


in  light  trucks  for  MY  1992  from  MY 
1991.  The  import  share  of  the  MY  1992 
light  truck  fleet  decreased  to  17.3 
percent,  2.8  percent  lower  than  MY 
1991  and  the  lowest  share  since  light 
truck  fuel  economy  standards  were 
established. 
WLUNo  cooE  4eio-ae-M 
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Table  11-6.— Light  Truck  Fleet  Characteristics  for  MYs  1991  and  1992 


Characteristics 


Fleet  Average  Fuel  Economy,  mpg „.... 

Fleet  A\«erage  Equivalent  Test  Weight  bs 

Fleet  Average  Engine  DIspiaoemant,  cu.  In 

Fleet  Average  Horsepoiwer/Weight  ratio,  HP/100  bs  . 

Percentage  o(  Fleet , 

Segmentation  by  Ty^M.  Percentage: 
Paasenger  Van: 

Compact „ 

Large 

Cargo  Van: 

I  Compact „ 

Large 

Smal  pickup* „ 

Large  Ptekup* '. 

Special  Purpose  ..............»..„...._„............„.„ 

Diesel  Engir)e8 ....... 

Fualln|e(^ 


Automatk:  Transmlsstons 

Automatic  Tran8mi88k>n8  with  Lociaip  Quiches 

Automatk:  Transmissions  with  Four  Forward  Speeda 
4-Weel  Drive  


Total  fleet 


1991 


21J 

4016 

229 

3.76 
100 


17.5 
2.0 

1.1 
2.9 

^M 

28.3 
26.4 
0.1 
96.4 
66.8 
97.1 
88.6 
34.7 


1992 


20.7 
4168 

235 
3.92 

100 


21.4 
0.6 

1.7 
5.4 
14.2 
31.3 
25.4 
0.1 
98.9 
72.2 
96.1 
66.6 
32.6 


Including  C«b  ChMd*. 


Oomestk:  Fleet 


1991 


20.9 
4112 
247 
3J3 
79.9 


17.6 
2.5 

1.4 
3.6 
19.7 
26.7 
28.5 
0.2 
99.9 
75.8 
86.4 
87.6 
33.2 


1992 


20.4 
4260 
251 
4.02 
62.7 


23.1 
0.7 

2.1 
6.5 
13J 
30.5 
23.4 
0.1 
100 
78.9 
98.8 
87.8 
29.9 


Imported  fleet 


1991 


23.0 
3641 
158 
3.51 
20.1 


16J 


20.6 
34.5 
2&1 


92.7 
41.8 
67.9 
94.1 
48.0 


1992 


22.3 
3733 
160 
3.46 
17.3 


12J 


16.6 
35J 
35.3 


93.5 

40.3 
91.2 
96.5 
47.1 


During  MYs  1980  through  1992,  CAFE 
levels  for  light  trucks  in  the  0-8500  lbs. 
gross  vehicle  weight  (GVW)  class  have 
increased,  beginning  at  18.5  mpg  in  MY 
1980  and  reaching  21.7  mpg  in  MY  1987 
before  dropping  to  lower  values  in  MYs 
1988  throu^  MY  1992,  as  average 
weight,  engine  size,  and  perfonnance 
increased.  During  these  years,  light 
trucks  production  has  increased  from 
1.9  million  in  MY  1980  to  4.1  million 


in  MY  1992.  Light  trucks  comprised 
nearly  a  third  of  the  total  fleet 
production  in  MY  1992,  almost  double 
their  share  in  MY  1989. 

Fiqure  II-4  illustrates  that  the  light 
duty  fleet  (passengers  cars  and  light 
trucks  together)  average  fuel  economy 
steadily  increased  to  MY  1987,  but 
subsequently  has  been  below  the  MY 
1987  level.  (See  Table  II-6.)  Light  trucks 
average  fuel  economy  also  declined,  but 


the  passenger  car  average  fuel  economy 
has  remained  relatively  constant  for 
MYs  1987-1992.  Thus,  the  overall 
decline  illustrates  the  growing  influence 
of  light  trucks  in  the  light  duty  fleet 

BILUNQ  CODE  4«10-5Mi 


CAFE  PERFORMANCE 

TOTAL  FLEET 


c 

A 

F 
E 


100% 


1978      1980      1982      1984      1986      1988      1990      1992 

YEAR 


—   PASSENGER  CAR  CAFE 
■*•■    LT.  DUTY  FLEET  CAFE 


LIGHT  TRUCK  CAFE 
LIGHT  TRUCK  SHARE* 


•  OF  LIOHT  DUTY  FLEET 


L 


FIGURE   II-A 
BNjjNO  cooe  4«i»-n-c 


p 

E 
R 
C 

E 
N 
T 
A 
G 
E 


< 


en 

00 

Z 

o 


CD 


to 


(O 

CO 
w 


Z 

a 

s 


Table  li-6.— Domestic  and  liyiPORTEo  passenger  Car  and  Uoht  truck  Fuel  economy  Averages  for  model 

YEARS  1978-1992  (m  MPG) 


Modal  yaw 


1978  >... 
1979^ 

1980  ^ 

1981  ^... 

1982  ..... 

1983  ..... 
1984.^ 
1985  ..... 
1988.^ 
1987.^. 
1988  _ 
1980  _ 

1990  ..... 

1991  .».. 
1982..... 


Car 


1«J 
183 
22.8 
24.2 

2SuO 
24^ 

2S.5 
2«J 
26.9 

zrjo 

ZTA 
772 
26.9 
273 
27.0 


(MOk 


17.7 
16.8 
18J 
18.2 
19.6 
19J 
19.6 
20X) 
20.5 
2a6 
204 
203 
20.9 
204 


ooniMtao 


19.1 
214 
22.9 
23.5 
23.0 
23.6 
24.0 
244 
24.6 
24.5 
24.2 
23.9 
244 
23.8 


Car 


27.3 
28.1 
29.6 
31.5 
31.1 
324 
32j0 
31J 
314 
31.2 
31.5 
304 
284 
304 
29.0 


UBM 
Imck 


204 
244 
274 
27.0 
27.1 
26.7 
264 
2S4 
2S.2 
244 
2X5 
234 
23.0 
224 


wonsNnM 


284 

284 
3a7 

3a4 

314 
304 
304 
284 

294 
304 
29.2 
284 
284 
27.7 


Tom 


2ai 
8S.1 
244 

254 
244 
254 
254 
25.9 
26.2 
26.0 
254 
26.4 
2S4 
2S.0 


Domestic  and  imported  passenger  car 
fleet  average  fuel  economies  have  both 
improved  since  MY  1978.  However,  in 
MY  1992  the  domestic  and  import 
passenger  car  fleet  average  fuel 
economies  decreased  to  27.0  mpg  and 
29.0°  mpg,  respectively.  This  reflects  an 
increase  of  8.3  mpg  since  MY  1978  for 
domestic  cars.  For  impart  cars,  the  MY 
1992  average  fuel  economy  is  only  1.7 
mpg  higher  than  that  of  MY  1978  and 
the  lowest  level  since  MY  1979. 

Domestic  end  imported  light  truck 
fleet  average  fuel  economies  have  both 
improved  since  MY  1979.  The  domestic 
manufacturers  continued  to  dominate 
the  light  truck  market.  Domestic  light 
trucks  comprised  nearly  83  percent  of 
the  total  li^t  truck  fleet.  For  MY  1992. 
the  domestic  hght  truck  fleet  has  an 
average  fuel  economy  only  1.9  mpg 
lower  than  the  imported  light  truck 
fleet,  the  closest  these  fleets  have  ever 
been  in  average  fuel  economy.  The 
imported  Ught  trudc  fleet  fuel  economy 
improved  rapidly  between  MYs  1979 
and  1981,  Init  has  steadily  decreased 
since  then.  The  imported  light  truck 
fleet  fuel  economy  decreased  to  22.3 
mpg  from  the  MY  1990-1991  level  of 
23.0  mpg,  the  lowest  level  it  has  been 
since  MY  1979. 

llie  gap  between  the  average  CAFEs 
of  the  import  and  domestic 
manufacturers  is  shrinking  as  domestic 
manufacturers  maintain  relatively  stable 
CAFE  values  while  the  import 
manufacturers  move  to  larger,  hi^er 
performance  vehicles  and  more  4-\^eel 
drive  light  trucks. 

For  MYs  1991  and  1992,  the  domestic 
combined  passenger  car  and  light  truck 
fleet  &iel  economy  level  was  the  closest 
it  has  ever  been  to  the  impcnted 
combined  fleet,  with  a  hiel  economy 
value  of  3.9  mpg  below  the  import 
combined  fleet.  The  import  combined 


fleet  average  fuel  economy  is  the  lowest 
since  MY  1979. 

Section  IIL  1992  ActiviUe* 

A.  Passenger  Car  CAFE  Standards 

The  following  synopsis  describes 
htigation  challenging  NHTSA  actions 
imder  the  CAFE  program,  that  was 
decided  in  1992. 
Competitive  Enterprise  Institute  (CEI)  v. 

NHTSA.  956  F.2d  321  (D.C.  Or. 

1992).  r 

On  February  19. 1992,  in  a  2-1 
decision,  the  D.C  Circuit  held  that 
NHTSA  had  failed  to  adequately 
evaluate  the  safety  consequences  of  its 
decision  to  retain  the  MY  1990 
passengo-  car  CAFE  standard  of  27.5 
mpg  rather  than  proceeding  vrith 
proposed  rulemaking  to  reduce  that 
model  year's  standard.  The  court 
remanded  the  matter  to  NHTSA  for 
further  consideration. 

NHTSA  issued  a  notice  requesting 
further  information  on  safety  issues  in 
connection  with  its  MY  1990  petition 
denial  on  October  28, 1992  (57  FR 
48777). 

B.  Ught  Truck  CAFE  Standards 

In  late  1991.  NHTSA  published  a 
request  for  comments  regarding 
manufacturer's  fuel  economy 
capabilities  for  li^t  trucks  tor  model 
years  after  1994  (56  FR  50694.  October 
8, 1991).  Based  on  the  information 
received  in  response  to  that 
questionnaire  and  other  sources. 
NHTSA  published  a  NPRM  for  fuel 
economy  standards  for  MYs  1995-1997 
on  December  24. 1992  (57  FR  61377). 
The  NPRM  proposes  ranges  of  fuel 
economy  standards  of  20.5  to  21.0  mpg 
for  MY  1995  and  20.5  to  21.5  mpg  for 
MYs  1996  and  1997.  A  regulatory 
impact  analysis  and  an  envirtmrnental 
analysis  supporting  the  NPRM  were 


placed  in  the  NHTSA  docket  when  the 
NPRM  was  published. 

C  Low  Volume  Petitions 

Section  502(c)  of  the  Act  provides  that 
a  low  volume  manufactiu-er  of  passenger 
cars  may  be  exempted  from  the 
generally  applicable  passenger  car  fuel 
economy  standards  if  these  standards 
are  more  stringent  than  the  maximum 
feasible  average  fuel  economy  for  that 
manufacturer  and  if  NHTSA  establishes 
an  alternative  standard  for  that 
manufacturer  at  its  maximum  faasible 
level.  Under  the  Act,  a  low  volume 
manufacturer  is  one  that  manufactured 
fewer  than  10,000  passenger  cars 
worldvnde,  in  the  model  year  for  whidi 
the  exemption  is  sought  (the  affected 
model  year)  and  in  the  second  model 
year  preceding  that  model  year. 

NHTSA  acted  on  one  low  volume 
petition  during  1992,  which  was  filed 
by  Maserati.  Maserati  was  denied  a  low 
volume  exemption  since  it 
manufactures  more  than  10,000 
passenger  automobiles  eadi  year  when 
its  contracted  production  for  Innocenti 
and  fiat  is  included,  "nierefore, 
Maserati's  petition  for  MYs  1992, 1993, 
1994.  and  1995  was  denied  (57  FR 
2807). 

Another  petition  requesting  an 
alternative  standard  for  Rolls-Royce 
passenger  cars  for  MYs  1995  and  1996 
was  received  on  October  26, 1992. 
NHTSA  will  review  this  petition  and 
issue  a  proposed  decision  in  early  1993. 

D.  Carryback  Plans 

Section  502(1)  of  the  Act  allows  an 
automobile  manufacturer  to  earn  fuel 
economy  credits  during  any  model  year 
in  which  the  manufacturer's  fleet 
exceeds  the  established  CAFE  standard. 
The  amoimt  of  credits  a  maniifacturar 
earns  is  determined  by  multiplying  the 
number  of  tenths  of  a  mile  per  gallon  by 
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which  the  average  fuel  economy  of  the 
manufiacturer's  fleet  in  the  model  year 
exceeds  the  standard  by  the  total 
number  of  vehicles  in  the 
manufiactiirer's  fleet  for  that  model  year. 

Previously  earned  fuel  economy 
credits  are  carried  forward  by  NHTSA, 
(with  affected  manufacturers  given  an 
opportunity  to  comment  on  the 
NHTSA's  allocation  of  credits)  and 
distributed  to  any  of  the  three 
succeeding  model  years  in  which  the 
manufacturer's  fleet  falls  below  the 
CAFE  standard.  For  example,  credits 
earned  in  MY  1988  have  been  used  to 
offset  deficiencies  in  MYs  1989,  1990. 
and  1991.  A  manufacturer  also  may 
submit  to  the  agency  a  carryback  plan, 
which  demonstrates  that  it  will  earn 
sufficient  credits  within  the  following 
three  model  years  which  can  be 
allocated  to  meet  the  CAFE  standard  in 
the  model  year(s)  involved. 

On  June  17, 1992,  PAS,  Inc., 
submitted  a  carryback  plan  for  MY  1991 
light  truck  CAFE  compliance.  On 
October  19, 1992,  the  agency  approved 
PAS's  carryback  plan,  which  uses 
credits  anticipated  to  be  earned  in  MY 
1993  to  offset  the  penalties  of  MY  1991. 
This  plan  is  unique  in  that  it  is  the  first 
instance  of  a  manufacturer  planning  to 
use  the  fuel  economy  credits  accrued 
from  producing  compressed  natural  gas 
vehicles  (made  available  by  the 
Alternative  Motor  Fuels  Act  of  1988)  to 
offset  penalties  earned  by  a  gasoline- 
fueled  fleet. 


TABLE  MM— Continued 
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E.  Enforcement 

Section  508(b)(1)  of  the  Act  imposes 
a  civil  penalty  of  five  dollars  ($5)  for 
each  tenth  of  a  mpg  by  which  a 
manufacturer's  CAFE  level  falls  short  of 
the  standard,  multiplied  by  the  total 
number  of  passenger  automobiles  or 
light  trucks  produced  by  the 
manufacturer  in  that  model  year.  Credits 
that  were  earned  for  exceeding  the 
standard  in  any  of  the  three  model  years 
immediately  prior  to  or  subsequent  to 
the  model  years  in  question  can  be  used 
to  offset  the  penalty. 

With  completion  by  EPA  of  final 
CAFE  computations  for  MY  1991  for 
most  passenger  car  fleets,  the  agency 
initiated  appropriate  enforcement 
actions  for  manufacturers  that  did  not 
meet  the  CAFE  standard.  Table  m-l 
shows  those  manufacturers  which  paid 
CAFE  penalties  in  1992. 

TABLE  III-1 


ModaiyMT 

Msnutectufw 

Amount 
imed 

Otto 
pud 

1969 

1900 

1991  

1991 

1967 

1068 

1969 

PAS -... 

Pwgwl ....... 

cmm  •••>...■>.■■ 

PAS 

FM  - 

FM  -.... 

FM 

204,500 
72,500 
11,249,230 
187,525 
279,350 
897,260 
670,120 

oopoopo 

liliiii 

Tow  .. — 

13,670,886 

Cafe  finas  paid  m  1992 

Modal  year 

Manulacturer 

Amount 
fined 

Date 
paxl 

1990 

CaMaway 

$20,400 

01/92 

The  following  synopsis  describes  an 
administrative  adjudication  involving 
NHTSA  actions  under  the  CAFE 
program  that  was  decided  in  1992. 
Chrysler  Corporation,  Docket  47414 

Chi  January  8, 1992,  an  Administrative 
Law  Judge  issued  an  initial  decision  and 
order  recommending  that  NHTSA's 
complaint  seeking  a  civil  penalty  of 
$1,371,420  for  Chrysler's  failure  to 
comply  vnth  the  MY  1984  domestic 
light  truck  fuel  economy  standard  be 
dismissed,  without  prejudice.  He 
concluded  that  NHTSA  could  not 
interpret  the  extent  to  which 
predecessors  or  successors  are  included 
in  the  term  "manufacturer"  without 
issuing  rules  pursuant  to  section  501(8) 
of  the  Motor  Vehicle  Information  and 
Cost  Savings  Act,  but  that  Chrysler 
could  not  claim  credits  earned  by 
American  Motors  Corporation  except 
imder  the  terms  of  a  properly  adopted 
rule.  Both  parties  filed  Notices  of 
Intention  to  Appeal  the  Initial  Decision 
to  NHTSA's  Administrator.  On  March 
31, 1992,  after  a  meeting  to  consider 
settlement  proposals,  the  Administrator 
set  aside  the  initial  decision  and 
terminated  the  enforcement  proceeding, 
without  prejudice,  to  permit  NHTSA  to 
prescribe  regulations  pursuant  to 
section  501(8)  of  the  Act. 

F.  Environmental  Impact  Statement 

Under  section  102(2)(c)  of  the 
National  Environmental  Protection  Act, 
an  Environmental  Impact  Statement 
(EIS)  is  required  for  all  major  Federal 
actions  significantly  affecting  the 
quahty  of  the  human  environment.  In 
recent  years,  NHTSA  prepared  an 
environmental  assessment  each  time  it 
has  estabUshed  or  amended  a  CAFE 
standard  for  cars  or  hght  trucks.  Each 
assessment  has  led  to  finding  of  no 
significant  impact. 

The  agency  previously  published  a 
notice  of  intent  to  prepare  a 
programmatic  EIS  covering  the  CAFE 
program  and  held  a  public  scoping 
meeting  with  the  intention  of 
.  contracting  for  the  EIS  in  fiscal  year 
(FY)  1992.  However,  Congress  did  not 
approve  the  request  for  funding  for  the 


programmatic  EIS  in  FY  1992  or  in  FY 
1993. 

G.  National  Academy  of  Sciences  Study 

To  support  the  development  of 
President  Bush's  National  Energy 
Strategy,  in  late  1990  NHTSA  and  the 
Federal  Highway  Administration  asked 
the  NAS  to  perform  a  study  estimating 
fuel  economy  levels  that  could 
practically  be  achieved  for  new 
passenger  cars  and  light  trucks  in  the 
next  decade,  while  meeting 
environmental  and  safety  needs.  The 
NAS  report  entitled,  "AUTOMOTIVE 
FUEL  ECONOMY:  How  Far  Should  We 
Go?,"  was  released  in  April  1992. 

In  outlining  the  scope  of  work  for  the 
study,  the  Department  asked  NAS  to 
provide  estimates  of  achieveable  fuel 
economy  by  vehicle  class.  In 
determining  these  fuel  economy  levels, 
NAS  was  asked  to  consider  a  niunber  of 
factors,  including  recent  Clean  Air  Act 
amendments  and  current  safety 
regulations,  the  availability  of 
technologies  to  improve  fuel  economy, 
the  costs  and  benefits  of  these 
technologies  (and  any  barriers  to  their 
introduction  and  widespread  use),  the 
financial  capabilities  and  economic 
health  of  the  auto  industry,  the  impact 
on  consimiers,  and  safety  implications. 

Among  the  study's  conclusion  were 
that,  for  the  year  2006,  fuel  economy 
levels  of  34-37  mpg  for  cars  and  26-28 
mpg  for  light  trucks  are  "technically 
achievable."  NAS  estimated  that  the 
consumer  costs  to  achieve  these  levels 
would  range  bet'.vsen  $500  and  $2,750 
per  vehicle.  In  estimating  these  fuel 
economy  levels  «nd  costs,  NAS 
considered  only  technologies  that  are  in 
mass  production  today  somewhere  in 
the  world,  assumed  that  these  future 
vehicles  would  have  to  meet  all 
applicable  safety  standards  and  "Tier  1" 
emission  standards,  and  assumed  that 
they  would  need  to  have  acceleration 
capabilities  and  interior  roominess 
comparable  to  those  of  current  vehicles. 
In  their  report,  NAS  emphasized  that 
the  above  fuel  economy  levels  should 
not  be  viewed  as  recommendations  on 
future  fuel  economy  standards.  They 
stated: 

*  •  *  the  practically  achievable  levels — 
the  levels  of  fuel  economy  for  each  size  class 
that  achieve  an  appropriate  balance  of  a 
broad  array  of  costs  and  benefits — are  likely 
to  be  found  in  the  regions  between  the  levels 
that  would  be  achieved  without  any 
government  intervention  and  the 
"technically  achievable"  levels.  It  remains 
for  policy  makers  to  determine  the  form  of 
any  future  regulations  and  the  levels  of  fuel 
economy — the  "practically  achievable" 
levels — that  in  their  judgement  provide  the 
appropriate  balance  of  costs  and  benefits  to 


consumars,  manufacturers,  and  the  nation  as 
a  wfade. 

the  study  also  concluded  that  the 
current  CAFE  regulatory  approach  has 
"serious  defiscts."  It  discussed  several 
alternatives  to  the  CAFE  regulatory 
scheme  (such  as  sized-based  standfards, 
increased  fuel  taxes,  and  consumer  fees 
and  rebates  tied  to  a  vehicle's  fael 
economy  level),  and  it  made  suggestions 
for  changes  in  the  current  regulatory 
system  if  it  is  retained  (such  as 
consiflering  allowing  manufacturan  to 
trade  CAFE  credits  and  wlimiTuiting  the 
domestic  content  provision).  The  results 
of  the  NAS  study  will  be  an  important 
consideration  in  future  policy  m^icing 
on  automotive  fuel  efficiency. 

Section  IV:  Use  of  Advanoad 
Technology 

This  section  fulfills  the  statutory 
requirement  of  section  305  of  Title  in  of 
the  Department  of  Energy  Act  of  1978 
(Pub.  L.  95-238),  which  directs  the 
Secretary  of  Transportation  to  submit  an 
annual  report  to  Congress  on  the  use  of 
advanced  technologies  by  the 
automotive  industry  to  improve  motor 
vehicle  fuel  economy.  This  report 
focuses  on  the  introduction  of  new 
models  and  new  engine  technology,  the 
application  of  materials  to  save  weight, 
and  the  advances  in  electronic 
technology  which  improved  fuel 
economy  in  MY  1992. 

A.  New  Models 

The  domestic  automakers  introduced 
and  replaced  several  cars  as  well  as 
updating  several  previous  passenger 
cars.  Ford  Motor  Company  gave  the 
Taurus  and  Sable  a  major  f^lifl  for  MY 
1992,  the  biggest  change  since  the  car 
debuted  in  1985.  Every  exterior  panel  of 
the  Taurus  was  new,  except  for  the 
doors.  The  Taurus  and  Sable  grew  in 
overall  length  by  3.8  inches  to  192 
inches.  Despite  this  increase  in  size,  the 
average  fuel  economy  of  these  cars 
improved  by  about  0.1  mpg  due,  in  part, 
to  shghtly  improved  aerodynamics. 

Foiti  dropped  the  LTD  Crown  Victoria 
and  Colony  Park  station  wagons  and 
redesigned  the  LTD  Crown  Victoria  and 
Mercury  Grand  Marquis  sedans  to  be 
more  aerodynamic,  and  roomier  with  a 
new  engine  and  electronically 
controlled  4-speed  automatic 
transmission,  improving  the  average 
fuel  economy  by  1  mpg. 

Chrysler  introduced  the  Dodge  Viper 
RT/10,  an  all-new  high  performance, 
limited  production  sports  car  with  an 
8.0L  V-io  engine,  the  largest  oSared  in 
any  passenger  car  sold  in  the  United 
States  in  many  years.  Despite  this  large 
engine,  the  wide  use  in  this  vehicle  of 
aluminum  and  plastics,  as  well  as  other 


technologias  such  as  a  6-spead  manual 
transmission,  enabled  the  Viper  to 
achieve  an  average  hxel  economy  of  18.1 
mpg.  The  Plymouth  Division  oSared  a 
redesigned  Colt  Vista  Wagon  with  both 
2-  and  4-wheel  drive.  Sinoikr  vehicles 
were  marketed  as  the  Ee^  Summit 
Wagon  and  Mitsubi^  Expo.  Due  to 
improved  ei^;ine  efficiency,  the  average 
fuel  economy  of  these  wcffions  improved 
by  0.9  mpg  even  thounh  they  are 
somewhat  heavier  and  roooiiar  than  the 
MY  1991  counterparts. 

Automobile  importers  also  introduced 
a  variety  of  new  passenger  cars  and 
updates  of  their  previous  models  far  MY 
1992.  Honda's  Acura  Division 
introduced  the  Vigor  with  a  2.5L  1-5 
engine,  a  5-speed  manual  or  4-speed 
automatic  transmisuon  and  an  average 
fuel  economy  of  25.5  mpg.  The  Honc^ 
Civic  was  totally  redesigned  and  re- 
engineered  for  MY  1992.  The  new  Qvic 
HB  VX  had  a  1.5L  1-4  engine  mated  to 
a  5-speed  manual  transmission  and  an 
average  fuel  economy  of  nearly  60  mpg. 

Hyundai  introduced  the  Elantra,  an 
all^ew  4-door  sedan.  The  Elantra  was 
powered  by  a  1.6L  IXDHC 1-4  engine 
with  113  hp  mated  to  a  5-epeed  manual 
transmission  and  had  an  average  fuel 
economy  of  28.8  mpg. 

Mazda  introduced  an  all-new  MX-3 
model  powered  by  a  1.6L  1—4  engine,  a 
5-speed  automatic  transmission,  and  an 
average  fuel  economy  of  35  mpg.  The 
Mazda  929  was  completely  redesigned 
to  include  a  19S-hp  3.0L  V-6  engine. 
Also  as  an  option  on  this  model  was  the 
Rrst  solar-powered  ventilation  system. 
Average  fuel  economy  of  this  model 
improved  by  over  1  mpg. 

Mitsubishi  introduced  an  all-new 
Diamante  luxury  sedan  with  4-speed 
automatic  transmission.  The  base  model 
Diamante  was  equipped  with  a  175-hp 
3.0L  single-overbead-cam  (SOHC)  V-6 
engine  and  the  LS  model  had  a  202-hp 
3.0L  DOHC  V-6  engine.  The  base  model 
had  a  hiel  economy  average  of  24.2  mpg 
and  the  uppw  model  had  an  average 
fuel  economy  of  23.8  mpg. 

Nissan  Motor  Corporation  introduced 
an  all-new  2-door  240  SX  convertible 
with  a  155  hp.  2.4L  DOHC  1-4  engine 
mated  to  a  5-speed  automatic 
transmission  with  an  average  fuel 
economy  of  28.3  mpg  or  a  4-8peed 
automatic  with  an  average  of  26.9  mpg. 

Porsche  replaced  the  944  with  a  new 
968  model  which  came  equipped  with 
a  236  hp  3.0L  1-4  engine  and  a  6-speed 
manual  transmission  or  a  4-speed 
automatic  transmission.  The  average 
fuel  economy  was  virtually  undian^ed 
by  this  model  replacement,  even  though 
the  engine  output  increased  by  28  hp. 

Saab  had  a  new  9000CD  Turbo  Griffin 
Edition  which  was  equipped  with 


traction  control  and  a  new  system  for 
improved  ttde  impact  protectian  and 
torsion  rigidity.  This  Saab  had  a  200  hp. 
2.3L  1-4  oigine  akmg  with  a  4-speed 
automatic  transmission  yielding  23.3 
mpg  or  a  5-speed  manual  with  an 
average  fuel  economy  of  25.2  mpg.  Both 
values  are  only  sUghtly  difiarent  than 
those  with  the  150  hp  natiumlly 
aspirated  engine  and  are  0.3  mpg  higher 
than  last  year's  txubocharged  9000. 

Toyota  introduced  the  dl-new  2  +  2 
2-door  sporty  Paseo  with  a  1.5L  1-4 
engine.  The  Paseo  had  a  low  drag 
coefficient  (0.32  Co),  aiding  highway 
fuel  economy  and  helping  to  give  this 
model  an  average  fuel  economy  of  34.4 
mpg.  The  Toyota  Lexus  Division 
introduced  two  new  models  and 
replaced  the  ES  250  with  an  all-new  ES 
300.  The  Lexus  ES  300  comes  equipped 
with  a  3.0L  DOHC  V-6.  24-valve,  v^oe 
with  185  hp,  computer  controlled 
programmed  sequential  multipoint  fuel 
ignition  system  with  knock  sensors.  The 
two  new  models  were  the  Lexus  SC  300 
and  the  SC  400.  The  SC  300  is  powered 
by  a  3.0L  1-6  engine  with  a  5-speed 
manual  transmission  and  the  SC  400 
feat\ired  a  4.0L  V-8  engine  and 
automatic  transmission.  The  new 
electronically-controlled  hydraulic 
cooling  fan  added  to  the  engine's 
Improved  efficiency. 

It  also  had  a  new  fuel  pump  design  to 
reduce  electric  power  loss.  The  lower 
drag  coefficient  (0.31Cd)  of  these  models 
contributed  to  their  fuel  efficiency 
which  averaged  23  mpg,  but  was  still 
about  1.3  mpg  lower  than  last  year's  ES 
250  average. 

Audi  had  two  all-new  models,  the  S4 
which  replaced  the  200  Quattro  sedan 
and  the  V8  Quattro.  The  S4  was 
powered  by  a  more  powerful  2.2L 
turt>ocharged  DOHC.  4-valve  per 
cylinder  1-5  engine  with  230  hp  and 
achieved  an  average  fuel  economy  of 
23.2  mpg,  the  same  as  the  MY  1991  200 
Quattro.  The  V8  Quattro  was  powered 
by  a  larger  4.2L  V-8  engine  that 
generated  276  hp  (onnpared  to  240  hp 
in  1991  models)  and  was  still  listed  as 
a  "gas  guzzler"  with  an  average  fuel 
economy  of  19  mpg. 

Volvo  introduced  the  960  sedan  and 
wagon  which  joined  the  9-series  lineup. 
Both  were  po%vered  by  a  new  3.0L 
engine  with  an  average  fuel  economy  of 
25.7  mpg,  about  the  same  as  the  940 
series  using  the  smaller,  2.3L  engine. 

For  MY  1992,  the  BMW  3-Series 
achieved  a  drag  coefficient  of  0.33  Co 
and  the  coefficient  of  hft  has  been 
reduced  by  44  percent  at  the  front  and 
19  percent  at  the  rear  to  a  value  of  0.10 
Cl  for  both  front  and  rear.  Average  fuel 
economy  far  this  aeries  declined  by  0.6 
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mpg,  however,  as  the  average  weight  of 
these  models  increased  by  over  250  lbs. 

Subaru  introduced  an  all-new  SVX 
sports  model  with  a  230  hp,  DOHC  3.3L 
horizontally  opposed  6-cylinder,  4- 
valve-per-cylinaer  engine  with  a  4- 
speed  automatic  transmission  and  an 
average  fuel  economy  of  23.5  mpg.  The 
new  SVX  had  a  low  drag  coefficient  of 
0.29  Cd. 

Ford's  full  sized  F-Series  pickups  for 
MY  1992  has  a  more  aerodynamic  front 
styling  with  a  sloping  hood  and  flush 
headlamps.  Ford  trucks  also  offered 
completely  redesigned  Econoline  and 
Qub  Wagon  large  vans  for  the  first  time 
in  over  15  years.  The  all-new  exterior 
had  a  sleeker  design  with  flush  side 
glass  resulting  in  an  average  fuel 
economy  improvement  of  about  0.3  mpg 
on  these  models. 

B.  Engine  Technology 

Many  manufactiirers  are  incorporating 
a  3-  or  4-valve  per-cylinder 
configuration  to  produce  higher  specific 
power  and  better  fuel  efficiency.  There 
engines  typically  develop  higher  power 
at  higher  speeds,  and,  depending  on  the 
manufacturer's  choice  of  gearing,  may 
have  only  small  fuel  economy  benefits. 
Used  differently,  e.g.,  to  supplant  larger 
displacement  engines  of  the  same  power 
output,  the  multivalve  engine  could 
provide  some  fuel  economy 
improvement  for  passenger  cars  and 
smaller  light  trucks  where  low  speed 
toraue  is  not  such  a  critical  factor. 

Variable  valve  actuation  for  the 
optimization  of  engine  torque  by 
improving  valve-lift  timing  and  valve 
phasing  at  both  low  and  high  engine 
speeds  is  now  being  developed  by  some 
automobile  manufacturers  to  increase 
engine  efficiency.  Honda  already 
introduced  variable  valve  timing  in  the 
1989  Civic  CRX  which  evolved  bom  the 
Honda  motorcycle  and,  since  1990,  has 
offered  it  in  the  Acura  NSX.  Variable 
cam  phasing  systems  have  also  been 
incorporated  in  some  engines  by  Nissan 
and  Mercedes  Benz.  These  advanced 
engines  with  variable  valve  actuation 
typically  result  in  improved  fuel 
economy,  emissions,  and  performance. 

The  Honda  uses  a  4-valve,  lean  bum, 
VTEC-E  engine  in  the  MY  1992  49-State 
Honda  Civics.  By  limiting  the  opening 
of  one  of  the  intake  valves  at  low 
speeds,  Honda  has  reduced  the  swirl  of 
the  mixture  and  extended  the  lean  limit 
of  the  air  fuel  ratio  bom  18:1  to  25:1. 
This  improvement  has  resulted  in  an  8 
percent  gain  in  fuel  economy  for  the  city 
cycle  and  12  percent  for  the  highway 
cycle  while  still  meeting  the  49-state 
NO,  standard. 

The  new  Audi  100  series  for  MY  1992 
introduced  a  new  2.8L  90  degree  V6 


engine  which  featured  thin-wall  engine 
block  casting  techniques  for  reduced 
%raight.  The  intake  manifold  had  six 
throttle  valves  for  better  power  output  at 
higher  RPM  and  to  accelerate  the  intake 
air  at  low  engine  speed.  An  electronic 
engine  management  system,  designed  in 
cooperation  with  Hitachi,  monitored  the 
sequential  fuel  injection,  electronic  idle 
control,  oxygen,  and  knock  sensors  to 
maximize  engine  efficiency. 

Other  engine  updates  included  the 
replacement  of  the  Chevrolet  LOS  V-8 
engine  used  on  the  Corvette  since  MY 
1985.  In  its  place  is  a  second  generation 
small-block  engine:  The  LTl  overhead 
valve  V-8.  The  new  powerplant 
retained  the  5.7L  displacement  of  its 
predecessor,  but  contained  about  70 
percent  new  components.  It  delivered 
300  hp — 50  hp  more  than  the  L98 
engine.  The  compression  ratio  was 
increased  from  10.0:1  to  10.25:1  and  the 
maximum  engine  speed  raised  by  700 
rpm  to  5700  rpm.  The  factors 
contributing  to  the  increase  in  power 
were:  improved  engine  cooling  with  a 
reverse-flow  arrangement  that  cools  the 
head  more  efficiently,  computer 
controlled  ignition  timing,  free  flow 
cylinder  heads,  low-restricted  exhaust 
system,  higher  compression  ratio,  and 
new  camshaft  profile.  Despite  the 
increase  in  power,  the  car's  average  fuel 
economy  improved  by  1  mpg  over  last 
year's  model. 

Chrysler's  3.0L  V-6  engine  received 
multipoint  fuel  injection  for  use  in  the 
Imperial,  LeBaron  coupe  and 
convertible,  Dodge  Dynasty,  Dodge 
Spirit,  and  Plymouth  Acclaim.  The 
Dodge  Spirit  2.2L,  16  valve  DOHC 
turbocharged  4-cyLinder  engine 
included  an  intercooler  and  twin 
balance  shafts.  The  Plymouth  Colt  Vista 
added  a  1.8L  MPI 1-4  16-valve  engine, 
and  the  Laser  offered  an  optional  2.0L 
16-valve  1-4  DOHC  MPI  and 
turbocharged  intercooled  engine.  The 
Dodge  Ram  pickup  received  new  3.9L 
V-6  and  5.2  L  V-8  Magnimi  engines 
which  both  featured  sequential, 
multipoint,  fuel  injection.  Both  engines 
were  lighter  and  more  fuel  efficient. 

GM's  new  single-overhead-cam 
(SOHC)  version  of  the  2.3L  DOHC  Quad 
4,  replaced  the  2.5L  pushrod  4-cyUnder 
as  the  base  engine  in  GM's  MY  1992  N- 
cars  (Buick  Skylark.  Oldsmobile 
Achieve,  and  Pontiac  Grand  Am).  The 
Buick  Park  Avenue  Ultra,  Pontiac 
Bonneville,  and  Oldsmobile  98  had  a 
new  Roots-type  supercharged  3.8L  V-6 
engine  with  205  hp  (up  fitjm  170  hp  in 
MY  1992),  and  the  Roadmaster  used  a 
larger.  180  hp  5.7L  V-«  engine  and  4- 
speed  automatic  transmission. 

Mazda  introduced  the  world's 
smallest  displacement  production  6- 


cylinder  engine  in  its  new  MX-3  coupe. 
The  1.8L  DOHC  60-degree  V-6 
produced  134  hp  at  6.800  rpm  and  118 
fl.-lbs  of  torque  at  an  extremely  high 
5.300  rpm. 

The  Mercedes  limited  edition  500E 
had  a  S.OL  DOHC  V-8  engine  with  four 
valves  per  cylinder  and  variable  valve 
timing. 

The  Toyota  Paseo  for  MY  1992  came 
equipped  with  an  electronically  fuel 
injected,  twin  cam.  16-valve  engine. 
This  engine  had  a  centrally  located 
spark  plug,  small  valve  angle,  pentroof 
combustion  chamber,  and  higher  cam- 
lift  distance  for  increased  performance 
and  fuel  efficiency. 

Volkswagen  produced  a  radically 
designed  15-degree  2.8L  V-6  engine,  the 
VR6,  for  its  Corrado,  Golf,  and  Passat 
cars.  The  VR6  (R  being  the  German 
designation  for  an  inline  configuration) 
highlights  the  fact  that  the  engine 
embodies  traits  of  both  configurations. 
The  cylinders  are  staggered  in  the  same 
cast-iron  block  and  share  a  single 
aluminum-alloy  cylinder-head.  The  VR6 
develops  174  hp  at  5,800  rpm.  Peak 
torque  is  177  ft.-lbs.  (240Nm)  at  4,200 
rpm.  The  VR6  is  a  SOHC  12-valve 
engine.  Valves  operate  via  self-adjusting 
hydraulic  bucket-type  tappets. 

The  GM  4.3L  V-6  L-35  light  truck 
engine  (used  on  50  percent  of  the  GM 
light  truck  fleet)  was  improved  in  MY 
1992  to  include  a  roller  camshaft,  better 
intake  and  exhaust  port  flow  at  high 
engine  speeds,  and  a  balance  shaft. 
These  improvements  enable  the  engine 
to  meet  the  California  Tier  I  emissions 
standards  with  no  loss  in  fuel  economy. 

C.  Electronics 

Applications  of  electronic 
components  in  vehicles  continues  to 
rise.  Some  of  the  applications  include  4- 
wheel  steering,  tire-pressure  sensing, 
instrumentation,  and  in  particular,  in- 
car  entertainment  grouping.  However, 
the  main  concentration  is  in  engine 
management,  powertrain  management, 
antilock  braking  systems,  air  bags,  air 
conditioning  and,  increasingly, 
suspension  control. 

Another  important  area  of  automotive 
electronics  is  multiplexing,  or 
networking  a  vehicle's  electronic- 
control  devices  on  a  single  wire. 
Mercedes-Benz  AG  and  Robert  Bosch 
GmbH  offered  for  the  first  time  in 
vehicles,  an  extremely  fast  16-bit  data 
bus,  known  as  a  controller  area  network. 
It  links  six  controllers  in  the  engine-  and 
powertrain-management  systems  of 
Mercedes'  V-12  S-Class  sedan  and 
coupe  via  a  single  data-exchange  duct. 
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D.  Materials 

Automotive  material  applications  for 
MY  1992  underwent  few  changes.  The 
trend  in  MY  1992  was  to  larger  vehicles 
which,  in  most  cases,  means  more  steel. 
Because  steel  currently  is  the  most 
easily  recycled  automotive  material,  it 
will  still  be  used  extensively  in  the 
future.  Along  with  steel,  automakers 
continue  to  utilize  plastics,  aluminum, 
powder  metal,  and  magnesium. 

For  MY  1992  a  number  of  redesigned 
cars  and  trucks  contained  more  steel 
than  their  MY  1991  coimterparts.  These 
included  the  Ford  Taurus  and  Mercury 
Sable,  Pontiac  Bonneville,  Cadillac 
Eldorado  and  Seville,  and  the  Chevy 
and  CMC  Suburban,  as  well  as  the 
Chevy  Blazer  and  CMC  Yukon  Oimmy), 
and  me  compact  Pontiac  Grand  Am, 
Oldsmobile  Achieve,  and  Buick  Skylark. 

A  unique  vehicle  for  MY  1992  was  the 
Dodge  Viper.  It  used  one  of  the  largest 
sheet  molding  compound  (SMC) 
production  parts — the  massive  hood — 
and  was  one  of  the  first  passenger  cars 
to  use  resin-transfer  molding  (RTM). 
RTM  is  a  low-volume  alternative  to 
SMC  and  is  primarily  used  in  the  heavy- 
duty  truck  market. 

The  Buick  Roadmaster  is  one  of  the 
latest  cars  to  use  a  molded  plastic  fuel 
tank;  and  GM's  new  Northstar  V-8 
engine  bowed  early  for  my  1993  with 
plastic  inlet  horns,  or  tubes,  in  its 
induction  system.  This  was  the  closest 
thing  to  a  plastic  intake  manifold  ever 
employed  in  a  North  American-built 
CM  car. 

Cast-aluminum  water  pumps  were 
employed  in  place  of  iron  units  on 
Chrysler's  revised  5.2L  V-8  engines  for 
MY  1992,  and  aluminum  wheels  were 
featured  on  a  number  of  cars,  including 
the  Chrysler  LeBaron  coupe  and 
Oldsmobile  Achieve. 

Magnesium  was  another  lightweight 
material  that  found  increased 
application  in  1992.  Magnesium  weighs 
33  percent  less  than  an  equal  volume  of 
aliuninum  and  70  percent  less  than 
zinc.  Debuting  on  the  new  Cadillac 
AUante  for  MY  1993,  the  Northstar 
engines  used  15  pounds  or  more  of 
magnesium  in  the  induction  system, 
valve  covers,  oil  filter  adapters,  and 
other  components.  Also,  the  torque 
converter  in  the  CM  4T80E  automatic 
transmission  used  on  the  Allante  is 
magnesium. 

E.  Summary 

Due  to  the  stabilization  of  oil  prices 
and  oil  supply,  consumer  demand 
continued  to  shift  to  larger,  more 
powerful  and  roomier  passenger  cars 
and  light  trucks.  The  auto  industry, 
responding  to  this  shift,  increased  the 


proportion  of  engines  Mrith  4-valve8-per- 
cylinder  design,  increased  the 
horsepower  of  its  engines  and  shifted 
the  productioo  mix  to  larger  vehicles. 
Weight  also  increased  somewhat  in 
passenger  cars  and  light  trucks  due,  in 
part,  to  additional  safety  features  such 
as  air  bags  and  antilock  braking  systems. 
However,  the  average  fuel  economy  of 
the  new  passenger  car  and  light  truck 
fleets  continues  to  exceed  applicable 
CAFE  standards. 

[FR  Doc  93-2333  Piled  2-1-93;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Coliection 
Requirements  Submitted  to  0MB  for 
Review 

January  27, 1993. 

The  Department  of  Treasiuy  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasxuy  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Etepartment 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasxuy  Aimex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Bureau  of  the  Public  Debt 

0MB  Number:  1535-0113 

Fonn  Number:  PD  F  1849 

Type  of  Review:  Extension 

Title:  Disclaimer  and  Consent  with 
Respect  to  United  States  Bonds/Notes 

Description:  This  form  is  used  to  obtain 
a  disclaimer  and  consent  as  the  result 
of  an  error  in  registration  or  otherwise 
the  payment,  refund  or  the  purchase 
price,  or  reissue  as  requested  by  one 
person  would  appear  to  affect  the 
right,  title  or  interest  of  some  other 
person. 

Respondents:  Individuals  or  households 

Estimated  Number  of  Respondents: 
7,000 

Estimated  Burden  Hours  Per  Response: 
6  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden:  700 
hours 

0MB  Number:  1535-0114 

Form  Number:  PD  F  2001 

Type  of  Review:  Extension 

Title:  Release 

Description:  This  form  is  used  by  the 
owner,  coowner,  or  other  person 


entitled  to  ratify  payment  of  savings 

bonds/notes  and  release  the  United 

States  of  America  from  any  Uability. 

Respondents:  Individuals  or  households 

Estimated  Number  of  Respondents:  200 

Estimated  Burden  Hours  Per  Response: 

6  minutes 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting  Burden:  20 
hoius 

Clearance  Officer  Vidd  S.  Ott,  (304) 
420-6553,  Bureau  of  the  Public  Debt. 
200  Third  Street,  Parkersburg,  WV 
26106-1328 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503 

Loia  K.  HoUand, 

Departmental  Reports  Management  Officer. 

|FR  Doc.  93-2356  PUed  2-1-93;  8:45  am] 
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Public  Information  Coliection 
Requirementa  Submitted  to  OMB  for 
Review 

January  27, 1993. 

The  Department  of  Treasiuy  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasiuy  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0922 

Form  Number:  IRS  Forms  8329  and 
8330 

Type  of  Review:  Extension 

Title:  Lender's  Information  Retiun  for 
Mortgage  Credit  Certificates  (MCCs) 
(Form  8329).  Issuer's  Quarterly 
Information  Retiun  for  Mortgage 
Credit  Certificates  (MCCs)  (Form 
8330) 

Description:  Form  8329  is  used  by 
lending  institutions  and  Form  8330  is 
used  by  state  and  local  governments 
to  report  on  mortgage  credit 
certificates  (MCCs)  authorized  under 
Internal  Revenue  Code  (IRC)  section 
25.  IRS  matches  the  information 
supplied  by  lenders  and  issuers  to 
ensure  that  the  credit  is  computed 
properly. 
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Respondents:  State  or  local 
govenuDMits,  Builin— ■  or  othar  for- 
profit 

Estimated  Nitmber  of  Respondents/ 
Recordkeepen:  10.500 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


ttwiMv  or  Vw 
PrapailngMrt 


kMR  to  aw 
ns. 


RMni8329 


3  hr..  21 1 
aanHii-. 


41 


FomSSao 


4hr..»Mln. 
1  tic.  12  afei. 


1 1V.,  19 1 


Frequency  of  Response:  Form  8329: 
Annually,  Form  8330:  Qaarterly 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  60.300  hours 

aearance  Officer.  Garrick  Shear.  (202) 
622-3869,  fatteroal  Ravenua  Service, 
room  5571, 1111  CoostitutioD 
Avenue,  NW..  Washington,  DC  20224. 

OMB  Reviewer.  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Dudgat,  room  3001,  New  Executive 
Office  Building,  Washington.  DC 
20503. 

Lok  K.  HoUand. 

Departmentol  Reports,  Managment  Officer. 

(FR  Doc  93-2355  Filed  2-1-93;  8:45  am] 
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UMTED  STATES  INFORMATKM 
AQENCY 


CulturaHy  SiQnMcenl 
for  ExMbWonj 


Notice  is  hereby  given  of  the 
following  detwmlnation:  Pursuant  to 
the  authority  veated  in  me  by  the  Act  of 
October  19. 1965  (79  Stat  985, 22  USJC 
2459),  Executive  Order  12047  of  March 
27. 1978  (43  FR  13359.  March  29, 1978). 
and  Delegation  Order  No.  85-5  of  Jime 
27, 1985  (50  FR  27393,  July  2. 1985),  I 
hereby  determine  that  the  objects  to  be 
iitduded  in  the  exhibit,  "Scrolls  from 
the  Dead  Sea:  The  andent  Library  of 
Qumran  and  Modem  SdKdarship"  (aee 
list  *),  imported  from  abroad  for  the 
temporary  exhibition  writhout  profit 
within  the  United  States,  are  of  cultural 
significance.  These  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  lenders.  I  also  determine  that  the 
temporary  exhibition  or  display  of  the 
listMl  exhibit  objects  at  the  Library  of 
Congress,  Washington,  DC  from  on  or 
about  April  21, 1993  to  on  or  about  July 


*  A  copy  of  this  Uat  nay  be  obtoiiwH  by 
contacting  Mr.  Paul  W.  Manning  of  tlia  Office  of  tba 
Gfloerd  Coonari  of  USIA.  The  taiephona  muabar  ia 
20a/aia-a827.  aod  thaaddnas  ia  nam  708.  VS. 
Inibnnatia*  AgMcy.  301  Vaiatk  Siraat.  SW.. 
WaaUagtoa.  DC  20M7. 


11. 1993  and  at  the  New  York  Pidihc 
Library,  New  Yoric,  New  York,  from  on 
or  about  October  2. 1993.  to  on  or  d>out 
Obiaeta  Imported    January  8. 1994.  ia  in  the  national 
interest 

The  action  of  the  United  States  in  this 
matter  and  the  immunity  baaed  on  the 
appUcation  of  the  provisions  of  law 
involved  does  not  imply  any  view  of  the 
United  States  concerning  the  ownerriiip 
of  the  exhibit  objects.  Further,  it  is  not 
based  upon  and  does  not  represent  any 
change  in  the  position  of  the  United 
States  regarding  the  status  of  Jerusalem 
or  the  territories  occupied  by  Israel 
since  1967.  See  Letter  of  September  22, 
1978,  of  President  Jimmy  Carter, 
attached  to  the  Camp  David  Acowds. 
reprinted  in  78  Dept  of  State  Bulletin 
11  (October  1978):  Sutement  of 
Septembw  1, 1982,  of  President  Ronald 
Reagan,  reprinted  in  82  Dept  of  State 
Bulletin  23  (September  1982). 

Public  notice  of  this  detwminatitm  is 
ordwed  to  be  pubUshed  in  the  Federal 
Register. 

Dated:  January  27, 1993. 
R.  Welleca  Stnait. 
Acting  General  CoiuiaeL 
[PR  Doc  93-2334  Filed  2-1-93;  S.45  am] 
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Sunshine  Act  Meetings 


Fadaral  Ragiatar 
Vol.  58,  No.  20 
Tuesday,  February  2.  1993 


TN«  section  of  the  FEE)ERAL  REGISTER 
contains  notices  of  meetings  pubMied  under 
the  "Government  In  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b{e)(3). 


NUCtEAR  I^QULATORY  COMMISSION 

DATE:  Weeks  of  February  1, 8, 15,  and 
22, 1993. 

PLACE:  Commissioners'  Conference 
Room.  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Open  and  Qosed. 
MATTERS  TO  BE  CONSIDERED: 
Week  itf  February  1 

Wednesday,  February  3 

11:30  am. 
Affirmation/Discussion  and  Vote  (Public 
'  Meeting)  (if  needed) 

Week  of  February  8— Tentative 
Monday,  Febrvary  8 
10:00  a-m. 
Briefing  by  DT  on  Loss  of  lrldium-192 
,  Source  and  Therapy  Mlsadministration 
let  Indiana  Regional  Cancer  Center, 
lindiana,  PA,  November  16, 1992  (Public 
Meeting) 
(Contact:  Carl  Paperiello,  708-790-5517) 
2:00  p.m. 
Periodic  Briefing  on  EEO  Program  (Public 

Meeting) 
(Contact:  Jim  McDeimott,  301-492-4661) 


Tuesday,  Mmiary  9 
2:30  pjn. 
Periodic  Briefing  on  Operating  Reactors 

and  Fuel  Fadlities  (PubUc  Meeting) 
(Contact:  Wliliam  Bateman,  301-504-1711) 
4:30  pjn. 
AtBrmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Wedi  of  Fobnieiy  IS— Tentative 

Friday,  Febniaiy  19 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 
2:00  p.m. 
Briefing  on  Status  of  Issues  and  Approach 
to  GEIS  Rulemaking  for  Part  51  (Public 
Meeting) 
(Contact:  Donald  Qeary,  301-492-3936) 

Week  ofFebmary  22— Tentative 

Monday,  February  22 

9:00  a.m. 
Briefing  bv  Advisory  Committee  on 

Medical  Uses  of  Isotopes  (Public 

Meeting) 
(Contact:  John  Glenn,  301-504-3415) 

Thursday,  Febniaiy  25 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed)  ' 
2:00  p.m. 
Periodic  Meeting  with  Advisory  Committee 
on  Nuclear  Waste  (ACNW)  (Public 
Meeting) 


(Contact:  Richard  Ma)or,  301-492-8109) 

ADOmONAL  MTORMATKM:  By  a  vote  of 
5-0  on  January  29,  the  Commission 
determined  pursuant  to  U.S.C  552b(e) 
and  §  9.107(a)  of  the  Commission's  rules 
that  "Affirmation  of  Letter  Requesting 
Publication  of  Federal  Register  Notice 
Regarding  Proposed  Issuance  of 
Operating  License  for  Comanche  Peak 
Unit  2"  (Public  Meeting)  be  held  on 
January  29  and  on  less  than  one  week's 
notice  to  the  public. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  Verify  the  Status  of  Meeting  Call 
(Recording)— (301)  504-1292. 

CONTACT  PERSON  FOR  MORE  MFORMATMN: 
William  Hill  (301)  504-1661. 

Dated:  January  29, 1993. 
William  M.  Hill.  Jr^ 
SECY  Tracking  Officer.  Office  of  the 
Secretary. 

[PR  Doc  93-2550  Piled  l-2»-93:  2:13  pmj  • 
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Corrections 


Vol.  58.  Na  20 
Tuesday,  Pebniary  2.  1903 


TNs  twraoo  of  th«  FEDERAL  REOfSTER 
contains  edMoriai  ooTTKtlont  of  prwkXHiy 
pubMMd  Pi— ia»i<il.  Rul*.  PrepOMd  Ruls. 
wxl  Node*  documanlB.  TbM*  oonvcflora  ■!« 
praparad  by  •)•  OfHo*  of  fw  Fwtoral 
Rai^rtar.  Agancy  piaparad  conaciona  an 
issuad  aa  aignad  docuraanla  and  appaar  m 
the  approprtia  dpcumant  clagertaa 
eteawhafa  in  tha  laaua. 


COMMOOfTV  FUTURES  TRAOWa 
COMMISSION 

17CFRPwt150 

ExamptkMi  From  Spacutativ*  Po«Mon 
Umto  for  PoaWoM  Which  H«v«  • 
Common  Ownor,  But  WfMch  An 

Qxrection 

In  rale  document  92-23223  beginning 
on  page  44490,  in  the  iisue  of  Mooday, 
September  28, 1992,  make  the  following 
conectioo: 

11503    [Corractad] 

On  page  44492,  in  the  third  column, 
amendment  number  3  should  read 
"Section  150.3  is  amended  by  revising 

garagraphs  (a)(4)  and  (b)  to  read  as 
illowft". 

BNJJNQOOOC  ISOC-W-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Parts  261  and  271 

(FRLr-4536-5] 
RtN2050-AC32 

Hazardous  Waste  Management 
System;  Identification  and  Listing  of 
Hazardous  Waste;  Toxicity 
Characteristic  Revision 

Correction 

In  rule  doamient  92-28320  beginning 
on  page  55114  in  the  issue  of  Tuesday, 
November  24, 1992,  make  the  following 
corrections: 

PART  261-{CORRECTEO] 

1.  On  page  55117,  in  part  261,  in 
appendix  n,  in  the  second  coltunn,  in 
the  last  paragraph,  in  the  first  line, 
84.4.4  should  read  8.4.4. 

1271.1    [Corractad] 

2.  On  the  same  page,  in  $  271.1,  in 
Table  1,  under  Federal  Register 


reference,  "publication  dtation"  riiould     line  from  Aa  bottom,  insert  "not"  after 
be  removed. 


"is". 

atuMOCooc  t«»-aM> 


DEPARTMENT  OF  THE  TREASURY 

Internal  Rsfvenue  Service 

26CFRPart1 

IP8-164-84] 
RtN1S4S-AQM 

Allocation  Reflecting  BuiM^  Qaifi  or 
Loes  on  Property  Contributed  to  a 
Partnership 

Correction 

In  proposed  rule  doamient  92-31064 
beginning  on  page  61345  in  Ae  issue  of 
Thursday,  Decembw  24, 1992,  make  the 
following  correction^: 

1.  On  page  61345,  in  the  third 
column,  imder  Introduction,  in  the  first 
fiill  paragraph,  in  the  fifth  line,  "1.704- 
l(b)(l)(2)(vi)"  should  read  "1.704- 
l(b)(l)(vi)". 

11.704-3    [Corraded] 

2.  On  page  61350,  in  the  third 
cohmm,  in  §  1.704-3(c)(4Kii).  in  the 
table,  in  the  second  column,  in  the  third 
Ihie,  "350"  should  read  "450". 

3.  On  page  61351,  in  the  third 
column,  in  §  1.704-3(d)(2)(iii),  the 
imdesignated  paragraph  should  read 
"(B)  Disposition  of  property.  *  *  •". 
aiuMocooe  isos-oi-o 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[F(-2S-«2] 
RIN154S-AQ70 

Qualified  Acceierated  Death  Benefits 
Under  Ufe  Insurance  Contracts 

Correction 

In  proposed  rule  document  92-29919 
beginning  on  page  59319  in  the  issue  of 
Tuesday,  December  15, 1992,  make  the 
following  corrections: 

11.7702-2    [Convctad] 

On  page  59322,  in  the  third  column, 
in  §  1.7702-2(d)(3),  Example  2,  in  the 
second  line  firam  the  bottom,  remove 
"not";  and  in  Example  3,  in  the  second 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
26  CFR  Part  26 

P>8-32-e0] 

raN154S-AOM 

Qeneration— Skipping  Transfer  Tax 

Correction 

In  propoaed  rule  document  92-30945 
beginning  on  page  61353  in  the  issue  of 
Thursday.  December  24. 1992,  make  the 
following  corrections: 

On  page  61355: 

1.  In  the  first  column,  undw  Spod^ 
Analyaaa,  in  the  last  line,  insert  "ma}or" 
after  "not". 

f26Jt601-1    [Corractad] 

2.  In  the  second  coltnnn,  in 

§  26.2601-1  {b)(l)(v)(B)(2),  in  the  third 
line,  insert  "a"  after  "in". 

3.  In  the  third  column,  in  S  26.2801- 

l{b)(l)(v)(D),  in  Example  7,  in  the 
second  line  from  the  bottom,  insert 
"been"  after  "have". 

aiUJNQ  COOC  1SOB-01-0 

DEPARTMENT  OF  THE  TREASURY 
Internal  ReverHie  Service 
26  CFR  Part  301 

[INTLr478-86] 
RIN  1S45-AJ93 

Information  Reporting  by  Paaaport  and 
Permanent  Residence  Applicants 

Correction 

In  proposed  rule  doamient  92-31062 
beginning  on  page  61373  in  the  issue  of 
Thursday,  December  24, 1992,  make  the 
following  correction: 

I301.6039E-1    [Corractad] 

On  page  61375,  in  the  second  column, 
in  §  301.6039E-l(c)(3),  in  the  sixth  line, 
"(1)"  should  read  "(i)". 

BILUNO  coot  1M6-01-O 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Change*  to  ttta  Hotel  and  Motel  Hre 
Sefaty  Act  National  Maater  Uat 

aqENCY:  United  States  Fire 
Administration,  FEMA. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA  or  Agency) 
gives  notice  of  additions  and 
corrections/changes  to,  and  deletions 
&om,  the  national  master  list  of  places 
of  public  accommodations  which  meet 
the  fire  prevention  and  control 
guidelines  under  the  Hotel  and  Motel 
Fire  Safety  Act. 

EFFECTIVE  DATE:  March  4, 1993. 
A00RESSE8:  Comments  on  the  master  list 
or  any  changes  to  the  master  list  are 
invited  and  may  be  addressed  to  the 
Rules  Docket  Clerk,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
room  840,  Washington,  DC  20472,  (fax) 
(202)  646-4536. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Maruskin,  Office  of  Fire 
Prevention  and  Arson  Control,  United 
States  Fire  Administration,  Federal 
Emergency  Management  Agency, 


National  Emergency  Training  Center. 
16825  South  Seton  Avenue, 
Emmit^urg.  MD  21727,  (301)  447- 
1141. 

8UPPLEMEHTARY  INFORMATION:  Acting 
vinder  the  Hotel  and  Motel  Fire  Safety 
Act  of  1990, 15  U.S.C.  2201  note,  the 
United  States  Fire  Administration  has 
woiiLed  with  each  State  to  compile  a 
national  master  list  of  all  of  the  places 
of  public  accommodation  affecting 
commerce  located  in  each  State  that 
meet  the  requirements  of  the  guidelines 
under  the  Act  FEMA  published  the 
national  master  list  in  the  Federal 
Register  on  Tuesday,  November  24, 
1992,  57  FR  55314.  and  published 
changes  on  December  23, 1992,  57  FR 
61234. 

Periodically  FEMA  will  update  and 
redistribute  the  national  master  list  to 
incorporate  additions  and  corrections/ 
changes  to  the  list,  and  deletions  from 
the  list. 

Each  update  contains  or  will  contain 
three  categories:  "Additions;" 
"Corrections/changes;"  and 
"Deletions."  For  the  purposes  of  the 
updates,  the  three  categories  mean  and 
include  the  following: 

"Additions"  are  either  names  of 
properties  submitted  by  a  State  but 


inadvertently  omitted  from  the  initial 
master  list  or  names  of  properties 
submitted  by  a  State  after  publication  of 
the  initial  master  list; 

"Corrections/changes"  are  corrections 
to  property  names,  addresses  or 
telephone  numbers  previously 
published  or  changes  to  previously 
published  information  directed  by  the 
State,  such  as  changes  of  address  or 
telephone  numbers,  or  spelling 
corrections;  and 

"Deletions"  are  entries  previously 
submitted  by  a  State  and  published  in 
the  national  master  list  or  an  update  to 
the  national  master  list,  but 
subsequently  removed  from  the  list  at 
the  direction  of  the  State. 

Copies  of  the  national  master  list  and 
its  updates  may  be  obtained  by  writing 
to  the  Government  Printing  Office. 
Superintendent  of  Documents, 
Washington,  DC  20402-9325.  When 
requesting  copies  please  refer  to  stock 
number  069-001-O0049-1. 

The  update  to  the  national  master  list 
follows. 

Dated:  January  19, 1993. 
WalUce  E.  Stidmsy, 

Director. 
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AOOmONS 


Ktnai  mncess  Lodge  „ 

Oaraa  NaUonal  ParV  HoM  ... 
FaiftMnks  Pflncaas  Hotel  .„.. 

Summit  Laka  Lodge 

0«nail  Prtncass  Lodge 

Faitvtew  Motel  ..„ 

Afteone 

Ctarion  Hotel  Tucson  Alipoft 
CaHfomie 


Marirvs  Viiage  Inn „ 

Angels  Inn  UcAei „ . 

Best  Western  Case  Grande  Inn „ 

E-Z  8  Motels  Inc 

Best  Western  Inn 

Comfort  Inn  Bakarsfleld „... 

Courtyard  By  Manioii— Sakerefleld 

E-Z  8  Motels  Inc „ 

E-Z  S  Motels  Inc 

Econo  Lodge  

E-Z  SMotels  Inc 

Ramada  Inn  Buttoank  Atapoft „ 

Days  Inn  San  Fernando  Valley 

Ramada  mn  Suites— Cailsbad 

E-Z  8  Motels  Inc 

Sheraton  Hotel  And  Conference  Center 

Best  Western  Cone  Medera  Inn  

Red  Uon  Hotel/Orange  County  Airport  . 

PacUic  Motor  Hotel 

Hwnrard  Johnson's  Plaza  Hotel 

Dana  Point  Hilton 

Embassy  Suites  Hotel 

St  Francis  Motel 

E-Z  8  Motels  mc 


PC  Box  676 


PO  Box  110 


POBQKS21 


PO  Box  595 


Mile  237  Parks  Hwy „. 

4477  Pike's  Landing  Road 
Mile  195  Rk^tuidson  Hwy  . 


1930  Olen  Hwy 


6601  S  Tucson  Blvd 


3  Padfte  Marina „ 

600  N  Main 

850  Oak  Park  Road  

555  Camino  Mercado 

2620  Pierce  Road 

2514  White  Lane _ 

3601  Marrion  Drtvo 

5200  0«ve  Tree  Court 

2604  Pierce  Road  

2700  WNte  Lane 

900  W  Rtee  Street 

2900  N  San  Fernando  BMt 

20128  Roecoe  Bivd 

751  Macadamla  Drtve 

1561  Cor)cord  Avenue 

45  John  Glenn  Drive 

1815  Redwood  Hwy 

3050  Bristol  Street 

440  Hwy  101  Ntorth  , 

5990  Green  Valley  Circle  ... 
34402  Pacifto  Coast  Hwy  .... 

8425  E  Firestone  Blvd ™. 

1368  E  Mam  Street 

455  Wake  Avenue 


Cooper  LamSng,  AK  99572  . 

Denall  Park,  AK  99755 

Fairt>anks,  AK  99709 «... 

Glennanen.  AK  99586 _. 

McKimey  Park,  AK  99755  ... 
Pakner.  AK  99645 


Tucson,  AZ  85706 


Alameda,  CA  94501  ~.. 

Angels  Camp.  CA  95221  .. 
Arroyo  Grande,  CA  93420 
Arroyo  Grande,  CA  93420 

Bakersfiekj,  CA  93308  

BakerriieU.  CA  93304 

BakersfieW,  CA  93306 

Bakarsfiekl,  CA  93306 

BakersfleM.  CA  93308  

Bakersfteld,  CA  93304  . 

BIythe,  CA  92225  

Burtjank.  CA  91504 

Canoga  Park,  CA  91306  .„ 

CartstMd,  CA  92009 

Concord,  CA  94520 

Concord.  CA  94520 

Corte  Madera,  CA  94925  .. 

Costa  Mesa,  CA  92626 

Crescent  City,  CA  95531  ., 
Culver  CKy,  CA  90230  ...... 

Dana  Pokit.  CA  92629  ...... 

Downey.  CA  90241  

El  Cajon,  CA  92021  

El  Centro.  CA  92243 


907-595-1425 
907-279-2653 

9b7^«i2^^69 
907-«83-2282 
907-745-1505 


602-74&-3932 


510-623-9450 
209-73^-4192 
80&-481-739e 
805-481-4774 
806-327-9651 
805-833-8000 
805-324-6660 
805-392-1511 
805-322-1901 
805-632-3111 
61»-922-«191 
816-843-5955 
818-341-7200 
619-436-2285 
510-674-0686 
510-825-7700 
415-924-1502 
714-540-7000 
707-464-4141 
310-641-7740 
714-661-1100 
310-«61-1900 
619-444-6147 
61»-352-6620 
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E-Z  a  MOM*  Inc 


RadUmHaM 
Oonvovt  IM  ...* 
RuTMdKir 

SMnMttMoM  . 

KMiw^'Inn  ....__.„ 
E-ZSMoMiIk:  .„ 
OayvlraiUMnw 


E-ZSMcMialnc 

E-ZSMoMttnc 

HoUay  Inn  Convgntlon  World  Tad* 

Or. 
Comtoit  Inn— Ea0a  Rock 


BwTMba/t  HoM 


MMwoodlna. 

Ramadi  Inn  ModMto 

Red  Lion  Hotel  Modatto . 

Hoflday  Inn  Raaott  _ 

Baat  Wartam  knaga  Sutaa . 

E^SMoMtlnc 

E-Z  e  Motels  Inc 

E-Z  8  Motels  in: 

E-Z  8  Motels  inc 

E-Z  8  Mdels  inc 

Country  Suites  By  Carlson  . 

HoNday  inn  Exprsas 

Best  Weatem  Hoet  Hotel 

Ramada  Hotel  Raaoit 

E-Z  e  Motels  Inc „ „ „, 

Baat  Wastam  Black  Oak  Motor  Lodge . 

Sheraton  kw  Plaasanion 

Days  km  Sunrlae 


Red  LkM  tona,  Sonoma  County 
Baat  km  . 

Capitol  Canter  TravakxlBe 
E-Z  8  Mdels  kK 

Ramada  km  San  Bemardkio 

Holiday  km  San  Ctementa  Reaort 

Days  k«  Doientown 

E-Z  8  McMs  ktc 

E-Z  8  Motels  kc 

E-Z  8  MoMs  kjc 

E-Z  8  Motels  he „ 

E-Z  8  Motels  Inc 

Emtiessy  Sukee  Hotel 

Hyal  IslaKia  Hotel 1 

Red  LkM  Hotel— Sen  Diego 

San  Dlege  Marriok  Hotel  And  Mertne 

Tavekx^  Sports  Arena  

Comlort  Ian ..^„_..._. 

Grant  Plaza  Hotel 

The  Chancsltor  Hotel 

E-Z  8  Motels  kc 

E-Z  8  Motels  mc ..„. 

Red  Uon  Hotel— San  Jose _ 

San  Jose  Hilton  And  Towers 

E-2  8  Motels  Inc „. 

Case  Blanca  Motel 

Santa  Merle  Akport  HMon  Hotel 

Beet  Weetem  TraiWde  Inn „.... 

Cifde  C  .».« „ „ 

E-Z  8  Motels  k« 

MafkM  Molal  »«.»...»..»•«»...».«.......„ 

E-Z  8  Motels  kic „.. 

E-Z  8  Motels  k« „ 

D0m  vVVMOfTi  fTVHTTVnSmT  Ifin  


New  Devon  Inn 

Newerfc  Travelodge 


L 

i  Motels 


Oaorgia 


Super  8  Motel  Atieny 
Reehlenee  km  Akitieratta 

Atlanta  HUton  And  Towers 

Doubletree  Hotel  Atlanta  Concourse  . 
Regency  SuNes  Hotel 


4 

^„«~^„_ 
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POBoJcTm" 
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•»■•...» 

PC  Box  516 

- 

•  >•  *«  >•*••■■■••••••  •  •, 

>••■>«>»•«•■>••• 

3331  N  Texas  Street 

1088  Vm\  Naea 

221  East  Qlonoaka  8M1  Sto 
2(907  MMonBMJ 
3B8S  Wset  FtorMa  Avanua 
esieSuneetBKd 

618  Canal  Street 

7051  nstcner  PArtcimy  »», 
3  Cenlefpolrle  Drtve  .,.„.,„ 
aoo  8  stale  Hwy  ITS  ...._. 
4SS30Ni7ih  Street  Waat 

7468  Broadiray  ..„ 

500  East  Fkat  Skvai 

2300  W  CokMado  BNd -^ 

12023  MUshkaBlMl 

3501  SapUMBda  BM 
1062  Hivy  140 


200. 


1375  B  Cwntao  Real 
2001  W  Orangeburg  Avenue 

1 150  flth  Street 

1000  Aqu^Ho  Road 
24840  Elder  Avenue 


807  Reoeevelt  Avenue 

1700  Pleza  Btvd 

5555  Cader  Street 

2434  W  Hiacreet  Oitve  . 

S471  Enterprise  Wey 

231  N  Vkteyard  Avenue  _ 

74675  Hwy  m 

1633  S  Pakn  Canyon 

1800  E  Pakn  Canyon  Drive 

430  W  Pakndale  Blvd 

1136  240)  Street 

SllSHopyaidnoad 

11131  Foleoni  Blvd 

1  Red  Ltan  Ortve  .. 
8714EVaMeyBivd 

miHStiMt 

1750  SWaH 

2000  Oetrams  Way  „.. 

Ill  S  Avenue De  Estraka 

1448  81b  Avenue 

1010  Outer  Road  _ 
3333  Channel  Way 
4747  Padflc  Hwy  _ 

3325  Mktway  Drive 

2484  Hotel  Ckde  Plaoe  .~ 
4550  La  JoOa  VMege  Ottve 
1441  QuMra  Road 
7450  Hazard  Center  Ortva 

333  W  Heit>or  Drtve 

3737  Sports  Arena  Blvd  - 
240  7th  Street 
465  Grant  Avarxie  . 
433  PoweN  Street .. 
2050  N  First  Street  .„ 
1550  N  Fkst  Street  „ 
2050  Gateway  Place  . 

300  Alameda  Blvd 

3550  El  Camkto  Real . 

101  Main  Street , 

3455  Sicyway  Dnve  _ 

2785  Maki  Street 

6340  El  Rey  Avenue  .. 

4  Martpoaa  Street 

3130We8hkigtonBlvd 

15366  La  Paz  Avenue 

15401  Perk  Avenue  East . 
5755  Westminster  Blvd  .._. 


2nd  A  Market  Streets 
268  East  Mak)  Street 


2444  North  Slappy  Blvd 

5465  Wmdwanl  Parkway  Weal . 

255  Courtiand  Street  NE 

7  Concourse  Pertrway . 

975  West  PeacMrsa  Street  NE  . 


FakfleW.  CA  94833  ... 

Freano,  CA  93710 

Qlendaie,  CA  91207  „ 
Hayward,  CA  94544  „ 

Hemai.  CA  92546 

Hokywood.  CA  90028 . 
rang  City.  CA  93930  . 

LA  Mesa,  CA  92042 

LA  Prtma.  CA  90623  

Lake  Arrowfiaad,  CA  9CS63  ». 

Lancaalar.  CA  93634  

Lemon  Qrove,  CA  91945 

Long  Beech.  CA  90602 

Lob  Artgalea,  CA  90041-1 146 

Loe  Angeles,  CA  90025 „.. 

Manhattan  Beach,  CA  80268  .. 

Marlpoca.  CA  9S338 

MMbraa.  CA  94030 

Modeato.  CA  95350 

Modaeto.  CA  95354  

Monterey,  CA  93940 

Moreno  Valley,  CA  92557 

Nettenel  City.  CA  919S0 

Nettonal  City,  CA  91950 

NewSfX,  CA  94560 ■•»« 

Newbury  Park,  CA  91320 .* 

OeWend,  CA  94821  

Ontario,  CA  91764  

Pakn  Desert  CA  92260 

Palm  Springs.  CA  92264 

Palm  Springs,  CA  92264 

Pakndale.  CA  93B51  

Paao  Roblee,  CA  83446 

Pleeeanion.  CA  94588 

Rencho  Cordova,  CA  95670  ... 

Rohnwt  Park,  CA  94928 

Rosemead,  CA  91770 ^ 

SacrarT>eoio,  CA  95814 

San  Bernardino,  CA  92406 

San  Bernardino.  CA  92407 

San  Oemente.  CA  92672  

San  Diego.  CA  92101  

San  Diego,  CA  92154 

San  Die90,  CA  92110 

San  Diego,  CA  92110 

San  Diego.  CA  92110 

San  Diego,  CA  82106 

San  Oiagc,  CA  92122 

San  Diego.  CA  32109-7898 

San  Diego.  CA  92106 

San  Oiega,  CA  92101-7708 

San  Diego.  CA  92110 

San  FraiKisco,  CA  94103 

San  Frariasco,  CA  94106  ..- 
San  Frsodsco,  CA  941Q2 

San  Jobfl,  CA  96131  

SanJos«.  CA05112 

San  Jose,  CA  95110 

San  Jose,  CA  95110 

Sama  Cura,  CA  95051  ,... 

Santa  Ciw.  CA  95060 

Santa  Mana.  CA  93455  .... 
SosfifviHe,  CA  96130 


Twenty  Nirw  Palms,  CA  92277 

Valiejo.  CA  94500  

Venice,  CA  90291  

VlctorviMe  CA  92392 

VIctorvHIe,  CA  92392 

Westminster,  CA  92683 


Lewes,  DE  19958  .. 
Newark.  OE  19711 


Atoany,  GA  31702 

Alpharetta,  GA  30201 

Atlanta,  GA  30303 

Atlanta,  GA  30328  ...., 
Atlanta.  GA  30300 -_ 


7O7-420-et61 
200-485-6000 

51O-S38-4406 
900  929  8000 
213-469-6061 
406-386-4843 
619  688  0444 
714-670-1400 
714-336-3571 
8O6-*46-0477 
619-462-7022 
310-435-6611 

213-256-1190 
310-478-3646 
310  645  6466 
208  866  3607 
41S-S63-3036 
200-621-0000 
2O0-62»-6OOO 
400-373-6141 
714-024-4546 
61^-474-7502 
619-474-6481 
510-794-7775 
806-489-0755 
610-662-4608 
714-8e3-»484 
610-340-4303 
61^-325-0177 
619-323-1711 
806-273-6400 
806-238-4740 
510-460-6600 

707-684-6406 
618-671-6042 
816-444-8860 
714-888-4827 
714-887-3001 
714-381-3000 
610-230-0113 
610-575-6608 
610-223-0500 
610-204-2512 
610-224-3106 
610-291-8262 
619-453-0400 
610-2S4-1234 
610-207-6400 
610-234-1500 
610-226-3711 
415-661-6460 
416-434-3883 
415-362-2004 
408-436-0636 
400-463-1030 
406-453-4000 
400-287-2100 
40»-24fr-3119 
40fr-423-1570 
806-820-8000 
016-2S7-4123 
610-367-7615 
707-664-1640 
310-821-6066 
619^243-2220 
010-241-7516 
714-888-4043 


30e-64fr-6873 
302-737-6060 


812-88fr.S38i 
404-664-0664 
404  650  2000 

404-385-3900 
404-C7ft-6003 
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ResMance  inn  By  MarrMt 

Sheraton  Colony  Squar*  HoM  . 

Summtmtkl  SuHm  HoMI 

Super  8  MoM  Attanta  - — 

Day*  Inn  AuDuata 

Supar  8  MoM  Augueta 

Ramadi  Inn  Maoon 

Madaon  Travalodge 

Sharalon  inr  Atlanta  No«lh«*aat 

Traveiodga  N.  W.  Atlanta 

Aitania  Hilon  Noitheast  

Traveiodga  N.E.  Atlanta  — 

TmveiodQe  #1052 ™~ 

Savannaft  deSoto  Hilton 

Cfwrter  Houaa  mn _ 

King  &  Prince  BaacTi  Resort 

Thomson  Travelodge 

Days  Inn  Union  City 

Idaho 


Capri  Motel  

Idantia  Hotel  

Rodewmy  Inn 

Shito  mn „. 

Aifpod  inn _ 

Silver  Horn  Motor  inn 

Riverside  Inn _ 

Evefgreen  Molal  — 


Holiday  Inn-AWp 

Super  8  Motel— Alton 

Random  House  Motel . 

Super  8  Motei— Cart)ondale „ 

Budgetal  Inrv— Ctiampaign 

Red  flool  Inrv— Champaign 

Courtyard  By  Marriott  Chicago  Do«mv 
town. 

CHara  Hinon  Hotel  

Stoufler  Riviere  Hotel 

Drury  Inn — CoMinsvilie — ™ 

Pear  Tree  inn  

Super  e  Motel— CoWnsviUe  

Super  8  Moiei— East  Peoria 

Days  inr>— Effingham 

Super  8  Utotel— Edlngham  

Super  8  Mote*— Fairvlew  Heights 

Bast  Western  Inn — Lagrange 

Best  Western  Airport  Inn 

Super  8  l*)tel— Marion  _ 

Super  8  Motel— Mokena 

Super  8  Motel— Mt.  Vamon 

Thrilty  Inn — Mt.  VerrxHi  

Super  8  Motel— Mundeieki 

Travalodge— Napervtlle  „ 

Travelers  inn  Mo^e^ _.... ... .. 

Red  Rool  inn— Peoria _ 

Super  8  Motel— Peorta 

Days  inn — Peru  

Lighthouse  Motel.  Inc „ 

Mii— Pau  Motor  Inn 

Super  8  Motel— RomeovWe 

Super  8  Motel— Salem  

Hampton  Inn— Chicago  South 

Beat  Western  Lincoln  Plaza 

Comfort  Inrv- SprHigfleld  

Super  8  Motel— St.  Charles  

Best  Western  Cunningham  Place  


Kantucicy 
Cindnnali  Rivettront  Traveiodga 


Red  Root  Inn 


PC  Box  1168 


Box  348-1  .... 


PO  Box  626 


Rt  50  West. 


Colonial  mn. 


1901  Savoy  Drhfo 

188  Rxirtaenih  Straei  NE 

SOS  PhMT  Road  .- 

301  FuHon  mduattW  CIrcia  — 

36S4  Wheeler  Road 

2137  Gordon  Hwy 

S009  Harrison  Road 

2001  Eatonton  Road i„ 

177iS  Partcway  Place  

1»40  Leiwd  Drive „ 

5003  Paachtree  Industilai  Blvd 

6045  OaktMDOtc  Partoway 

100  Waatvlaw  Lane _ 

15  E  Uberty  Street 

2710  Oaboma  Road 

201  Arnold  Road „... 

1647  Washington  Rood 

6840  Shannon  Partnray  South 


2600  Fabvlew  Avenue .... 

028  Mam 

1115  N  Curtis  

41 1 1  Broadway  Avenue 

409  E  Cedar  Street 

699  W  Cameron ™ 

255  Portneul „.. 

2125  3rd  Avenue  N 


5000  W  127th  Street 

1800  Homes  Adams  Pailaway . 

4205  St  Chartee  Road 

1180  E  Mam  Street - 

302  W  Anthony 

212  W  Anthony  Drive 

30  East  Hubbard  Street  


11601  West  Touhy  Avenue .. 

1  Weat  Wackar  Drive 

602  North  Bluff  Road 

552  Ramada „. 

•2  Gateway  Drive „ 

725  Taylor  Street — 

West  Fayette  Averwe 

1400  Thelma  Keller  Drive  .... 

#45  Ludwig  Drive 

5631  S  Lagrange  Road 

Rt  3 

2601  W  Deyoung  Strael „ 

948SW19l8t 

401  S  44th  Street 

1-57  &  1-64 

1950  S  Laica  Street 

1617  fteperville  Road 

1801  E  Main  Street  

4031  N  War  Memorial  Drive 

4025  W  Memorial  Drive  

l-eo  &  251 

3160  N  River  Road  

204  N  Jackson  

1301  Marquette  Drive 

1-57 

17355  ToUvlew  Drive 

101  E  Adame .«.«... 

3442  Freedom  Drive  ..-._..... 

1520  E  Mam  Street 

1907  N  Cunningham  ..„ 


222  Yortt  Street 


102  Constitutkxi  Drive 


Adania.  QA  30341  — 
Atlanla,  QA  30361  — 
Atlanta.  QA  30305  — 
Atlanta.  QA  30336  — 
Augusta.  QA  30900 .... 
Augusta.  QA  30906  .... 

Macon.  QA  31206  . 

Madtaon,  QA  30650  ... 
Marietta,  QA  30067  .... 
Marietta,  QA  30067  .... 
Norcross.  QA  30092 ... 
Norcross,  QA  30093 ... 

Peny,  QA  31069  

Savanna^  QA  31401 

St  Marys,  QA  31558 

St.  Simon's  Island,  QA  31522 

Thomson,  QA  30624 

Urton  aty,  QA  30291  


Boiae,  ID  83702 

Boise.  ID  83702 

Boise.  ID  83704 

Boise,  ID  83706 

Hailey,  ID  83333 

Keltogg,  ID  83837 „.... 

Lava  Hot  Sprtngs.  ID  83246  . 
Lawiston,  ID  83501  


AWp,  IL  60658  

Alton.  IL  62202 

Bellwood,  IL  60104 

Cartjondale,  IL  62901  . 
ChanvMugn,  IL  61821  . 
Champaign.  H.  61820. 
Chk:ago,IL  60611  


48  Monument  Square . 


Chtoago.  IL  60666 

Chfcago,  IL  60601  

Collinsville.  IL  62234  

Coltlnsvtile,  IL  62234  -. 

Collinsville.  IL  62234  

East  Peoria.  IL  61611  

Effingham,  IL  62401  

Effingham,  IL  62401  

Faitvlew  Heights.  IL  6220S 

Lagrange,  IL  60525 

Marion,  IL  62959  

Marion,  IL  62959  „.. 

Mokena,  IL  60448  „.. 

Mt.  Vernon.  IL  62864 

Mt  Vemon,  IL  62864  

Mundelem.  IL  60060 

Naperville,  IL  60563  „. 

Omey,  IL  62450 

Peoria.  IL  61614 ...„ 

Peoria.  IL  61614 

Penj.lL  61354 

River  Grove,  IL  60171  ... 

Robinson,  IL  62454  

RomeovIHe,  IL  60441  .... 

Salem,  IL  62881  

South  Holland,  IL  60473 

SpnngfieW,  IL  62701  

Springfield,  IL  62704  

St  Charies.  IL  60174  .... 
Urt>ana.  IL  61801  


404  455  4«8 

404-802-4000 
404-262-7880 
404-606-9713 
706-668-8610 
706-738-5018 
912^74-0871 
706-342-7800 
404^428-4400 
4O4-662-O062 
404-447-4747 
404-448-7322 
912-987-7355 
912-232-9000 
912-882-6250 
912-638-3631 
706-595-0700 
404-964-3777 


Newport.  KY  41071 


West  Monroe,  LA  71292 


Concord,  MA  01742 50e-369-9200 


708-371-7300 
618-465-8885 
708-644-5585 
618-457-8822 
217-356-8900 
217-352-0101 
312-329-2500 

312-686-8000 
312-372-7200 
618-345-7700 
618-345-9500 
618-345-8008 
309-698-6869 
217-342-9271 
217-<342-6e88 
618-396-6338 
708-352-2480 
618-993-3222 
618-993-5577 
706-479-7808 
618-242-8800 
618-244-7750 
706-949-8842 
706-505-0200 
618-393-2186 
309-685-3911 
309-688-8074 
815-224-1060 
708-456-3600 
618-544-2308 
708-759-8880 
618-548-5882 
706-321-3200 
217-623-5661 
217-787-2250 
706-377-8388 
217-367-8331 


606-291-4434 


318-388-2420 
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TtMjndMbkd  Apartments 

Lexington  Park  Super  8  MoM 

Capitol  Heigms  Super  8  Motel  — «. 

Brampton  Bed  &  Breakfast 

Havre  da  Grace  Super  8  Motel  .~. »« 

Thurmort  Super  8  Motel  _ 

Bralnord  Days  lf>n 

MkmeapoUs— SL  Paul  Alrpon  MRton  „... 

The  MMneapoHs  HHton  And  Towers 

Surawood  Inn  Hotel .._ - _ 

jj  Missouri 

Mounttrirt  Oak  Lodge 

Red  Hool  Inn  #32  

CapNol  Plaza  Hotel 

Comtoit  Inn »...a.... m.*h...m.« 

Inn  Towns  Lodge ...^....», 

Red  Roof  Inn  51  .... 

Knights  Court 

Best  Western  DeerfteU  Inn  ........ 

Days  Inn « ......».........* 

Holiday  Inn  North  M4   'Z...Z...ZI1Z 

Park  Inn  Interrwtkxial  »„._......., 

Ramada  Hawthorne  Partt 

Best  Western  Airport  Inn 

Budget  Host  Inn/Way— Statkxi  Hotel  ... 

II         Mississippi 

Days  lnr»— Forest 

Hampton  inr>— Brianvood » 

Holklay  lnr>-North 

HoiUay  Inn— Southwest 

Ramada  Inn  &  Conventkxi  Center 

Jl 

tUarrlott's  Seaview  Golf  Resort 

Best  Westsn  Gloucester  Inn 

Red  Root  Inn — Princeton  North  ... 
Courtyard  By  Marriott  Mt.  Laurel  .. 

Hilton  Gateway 

Embassy  Suites  Hotel 

Prtr)cefon  Marrtott 

Days  Hotel  Secaucus 

Embassy  Suites  Secaucus 

Somerset  Mantott 

Glenpointe  Marriott  Toaneck 

Tlnton  Falls  Courtyard  By  Marrtott 
Courtyard  By  Marrtott  Hanover  .... 


PO  Box  1106 


PC  Box  278  .. 

PO  Box  1523 
wi  fiorti  Z". 


Cat  Dan  Prtnrs  Ltd  Pwti.  Dba  Town 
HaH  Hotel. 

Flamingo  Hilton  Las  Vegas 

L.as  Vegas  Hilton „ „ 

Ramada  Hotel  San  Remo — 

El  Rey  Lodge 

NewYortc 

Maylxook/Montgomery  Super  8  IMotel  .. 

HoMday  lnr>— Schenectady 

Hilton  At  Syracuse  Square 

Super  8  lyiotel  at  Troy  „.. 

1 1      Souitt  CaroUna 

Hofley  mn „ „ 

Quality  Inn 

Economy  kms  of  America „......». 

Best  Way  Motel „ 


Couniiy  Suites „ 

Dfwy  Inn  Austin  North  , 


157Rt10 


9266  Cnrin  Hwy 

»290TbiM  Notch  Road  .„ 
150  Hampton  Parti  Bivd  _ 
2S227  Chsatertown  Road 

929  Pulaski  Hwy 

300  Tlppm  Driva 


1630  Pirin/iew  Drive  N  .... 
3800  East  80lh  Street  .... 
1001  Marquette  Avenue , 
One  Sunwood  Plaza  ...... 


13712  E  42nd  Tar : 

41SWaetMoCarty 

1926  Jefferson  Street  ... 
2660  NE  43rd  Street  .... 
3636  Randolph  Rd  NE  . 

3501  W  BrtMdway 

3343  E  BatHefMd 

2700  N  Qlenstone 

2720  North  Olenskxte  .. 
1772  South  Glenstone  , 
2431  North  Glenstone  ., 
10232  Natural  Bridge  .. 


fit  2 

465  Brtararood  Driva . 


2649  US  80  Wast 

854  North  Gtoster  Street 


401  S  York  Road 

Rt  130  &  N-S  Freeway 

208  New  Road  „ 

1000  Century  Pkwy  ....: 

Gateway  Ctr  Raymond  Bivd  . 

909  Parslppany  Btvd  ....„ 

201  VWage  Bivd  

455  Hamrton  Meadow  Btvd  ... 

455  Plaza  Drive 

110  Davklson  Avenue 

100  Frank  West  Burr  Bivd  .... 
600  Hope  Road 


4155  Koval  Lane 


3555  Las  Vegas  Btvd  South 

3000  Paradise  Road  

1 15  E  Tfopteana  Avenue  — 
430SHobsonAtHwy9S  .... 


207  fykxitgomary  Road  ... 

100  Nott  Tsnace „ 

500  South  Wanen  Street 
1  Fourth  Street  _ „ 


235  Rfchiand  Avenue 

3509  Ctemaon  Btvd 

1776  Burning  Tree  Road  .. 
1304  Pomsen  Hwy 


1075  Wet  N  WM  Way . 
6511  IH35N 


Bel  Alton,  MD  20611 

CMomia,  MD  20619 

Capitol  HelgMs,  MD  20743  . 

Chestertown,  MO  21620  

Havre  De  Grace,  MD  21078 
ThumwnL  MD  21788 ™. 

Bramerd.  MN  56401  

MvmOttpONft,  MN  55425  ..*••. 

MmnaapoNa,  MN  55403 

St  CkXid,  MN  56301 


Branaoa  MO  65616 

Independence.  MO  64055 . 
Jefferson  CHy,  MO  65101  . 
Jefferson  City,  MO  65101  . 
Kansas  City.  MO  64117  .„ 
Kansas  City,  MO  64117  .... 

Sedaka,  MO  65301  

Sprtngfiekl.  MO  65804  

SpringfMd,  MO  65803  

SpringfieW,  MO  65803  

Sprtngfiek),  MO  65804  

Sprtngfiekl.  MO  65803  

St  Louis,  MO  63134  .„ 

West  Plains,  MO  6577S  .... 


Forest,  MS  39074  .... 
Jackson,  MS  39206 . 
Jackson,  MS  39206 . 
Jackson,  MS  39204  . 
Tupek).  MS  38801  ... 


Absecon.  NJ  08201  

Gtoucester,  NJ  08030-1699 

Monmouth  Jet.  NJ  08852 

Mt.  Laurel,  NJ  08054 

Newark.  NJ  07102 

Parsipoany,  NJ  07054 

Princeton,  NJ  08540 „.. 

Secaucus,  NJ  07094 

Secaucus,  NJ  07094  ._.«..„. 

Somerset.  NJ  08873 

Teaneck,  NJ  07668  ..„ 

Tlnton  Fate,  NJ  07724 

Whippany,  NJ  07981  


Las  Vegas,  NV  69109 


Las  Vegas,  NV  83109 

Las  Vegas,  NV  89109 

Las  Vegas,  NV  89109-7304 
SearchMt^  NV  89046  ~ 


Montgonrtery,  NY  12549 
Schenectady,  NY  12308 
Syracuse.  NY  13202  ^.. 
Troy.  NY  12180 


Afcen,  SC  29801  

Andenoa  SC  29621  — 

Cokjmbia,  SC  29210 

Greenville,  SC  29609  — 


Artlngton,TX  76011  .. 
Austin,  TX  78752  . — 


301-032-6256 
301-862-8822 
301-350-6899 
410-778-1860 
410-939-1880 
301-271-7888 


216-829-0381 
612-864-2100 
612-376-1000 
612-253-0606 


417-336-2141 
816-37>-2800 
314-636-1234 
314-«36-2797 
816^(63-6660 
816-452-8686 
8ier«26-6400 

417l«W611 
417-866-8600 
417-882-1113 
417-831-3131 
314-427-6965 
417-256-4135 


601-469-2500 
601-056-3611 
601-368-0411 
601-356-3472 
601-844-4111 


600-652-2307 
600-456-7400 
908-821-8800 
609-273-4400 
201-622-5000 
201-334-1440 
609-452-7900 
201-617-8888 
201-864-7300 
908-660-0500 
201-636-0600 
906-389-2100 
201-887-8700 


702-731-2111 

702-733-3320 
702-732-6111 
702-730-0000 
702-«97-1144 


014-457-3143 
516-393-4141 
315-471-7300 
616-274-8800 


803-646-4265 
803-226-1000 
803-798-9210 
803-271-1700 


817-261-8900 
612-467-0500 
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BayOtylnn  . 

Dfwy  Inn  ConMN  OmW  . 

Rm9  TfKk  Inn 

Onity  InnOaIn 

sntcMon  MoaangDiiv  "Oii' ' 

El  Puo  Airport  HMon 

Th>  Vtckxisn  Condo— HoM  _. 

HNton  Sot^tMMt ^. ...«.».. 

Houaton  Wait  HMon  Inn — 

NaMM  Bay  HWon  And  Martna  _„. 
Ramada  mn  Houaton  SouitVNaaa 

Wiathan  HNion  And  Towars 

Oury  Inn  DfW  Aicport  Soutt) 

Biuoaport  Haion  Inn 

Dfwy  mn  McAlan 

Hampton  mn  McAHan 

McAltan  Aiiport  HMon  mn 

TTwlHy  Inn  McAHan . 


On«y  Inn  San  Antonio  East  #41  . 
Oniiy  Sutaa  San  Antonio  Aiipoit 


Vannont 


^^  Hunt  Motal  .... 
Suaaa  Ctaiat  Inn 


WaaMngton 


Nandaia  Vaki  Inn 

StouOar  Madtoon  Hotal . 
Coinfoit  mn  Valay 


CORRECTIONS 


HoMianj  Jonnaon  Attiana 

Hampton  mn  Savannah  Staphanaon  .... 
Howard    Johnson     Savannah     West 
Boundary. 


EvaiQtaan  *,.»».». 
WMaPlna  Motal 


POB0K129 


Boston  Marrtoti  Coplay  Placa  . 

Graat  Vacatona 

Floyal  Sonesta  Hotat — 

Howard  Johnson  Lodga  „, 

Sharakxi  Ocaan  Parti  kn 

Anq^ent  Marmar  

Comfort  SuMas  Holal 

Ortaana  Holiday  Motal 

PMgrtm  Sands  Moial  

Provtncetown  Inn 

Whiia  wmd  mn.  mc 

Ramada  mn 

Moby  Octi  Motal 

Qui  Wmo  Suita  Hotel  Inc 

Southtxxo  Motor  Lodga 

Swansea  Motor  Inn  

wesflieid  Motor  Inn  

Radtoaon  Hotel _ 


Motel «  #797 

Vers  VMaga 

Courtyard  By  MarrVM  Kanaaa  CHy  . 

VMaga  mn  Motet 

Mansion  At  EMndale 

neaidance  mn  Wealport 

HasKjanca  mn  oy  Marnon  _ 

Ramada  mn 


QuaMy  mn,  Ennia 


PC  BOK  1748 


Rie.„ 

48'Rt6A 


PO  Box  6796 


RI1 

2021  NPadraWand 
62S6IH37 
M21«WMHIIUna 
1883  W  MocMngHfd  L8na 
20e7AlrMyBM  . 

8300  Saamal  BM 

8780  BouHmmI  Fraaway 
12401  K«y  Fraaway  — 
3000  Naaaau  Road  On* 
1»1  Naaa  Road  1 
9086  Waamaimar 
4210  W  Akport  FfMway 

92$Hwy322W 

812WastExpn«y83_ 
300  Wast  Expnwy  83  ..„. 

2721  S  10th  Street 

820WaatE)4>nwyS3 

5200  E  UntvanRy 

1061  N  CanMI  Ei^Mwy 

8300  I  H  38  N  ...._ 

881  IJonaa  Matahaiger  Road 


1200  ShatMjma  Road 
SyttasAvaraia 


4117  loeih  Street  SW. 

515  Madtoon  Strsel 

N  905  SuHvan  Road  ... 


2465  Weet  Broad  Street ..... 
201  Staptwraon  Avenue  .... 
224  West  Boundary  Street . 


635  W  Mam 

222  Blown  Avenue . 


110  Huntmgion  Avanua , 

2660  Rt  ea 

5  Cambrtdge  Ptrwy 

740  Elm  Street 


9  Mechanic  Street 
106  Bank  Road  .... 


150  Warren  Avenue  Rt  3a 

1  Commertcal  Street  

174  Commercial  Street 

940  Fort)ee  Road 

767  Rt  28 

622  Mam  Street 

50  Turnpike  Road 

999  G  A  R  Hwy  

21  Southamion  Road 

2  FortMa  Road  „ 


1624  Jeltarson  Street . 

1309  Jefferson 

500  E  lOSIh  Street .... 


1701  South  Fort 
1861  CtatgeMie. 
llOOMcMoffoar. 
Drawer  L 


Bay  CHy.  TX  77414 

Corpus  Chrtad,  TX  78408 

Ootpua  Chrtaa,  TX  78408-2717 
OalBS,  TX  75229  ~ 
OiMbs.  TX  7g05.. 
B  Paao,  TX  7902S  ..». 
Gatveaton.  TX  77SS1  . 
Houston,  TX  77074  ». 
Houston.  TX  77006  ... 
Houston,  TX  77058 
Houston,  TX  77068 
Houston.  TX  77042 
mHng.  TX  75062  .... 
Lake  Jackson,  TX  77566 
McAHan.  TX  78501 
McAlan.  TX  78501 
McAlen,  TX  78503 
MoAton,  TX  78501 
Odaaaa.  TX  70751 
Riohaidsoa  TX  75080  ... 
Sw  Antonto.  TX  78230 - 
San  Antonk).  TX  78216  . 


S  Burtlngton.  VT 

White  River  JcL.  VT 


400-246-0065 
512-288-8200 
512-2e»-0001 
214-484-3330 
214-634-6800 
91S-77»-4241 
40»-740-355S 
713-077-7011 
713-406-8000 
713-333-8300 
713-488-0220 
713-874-1000 
214-886-1200 
400-207-1161 
512-887-6100 
512-682-4000 
210-687-1161 
612-631-6700 
015-368-5666 
214-644-4000 
612-664-1144 
512-306-8100 


Lynnwood.  WA  98036 
SeaWe,  WA  96104  ..... 
Veradale.  WA  00037  .. 


ASiana,  QA  30606  — 
Savannah,  GA  31406 . 
Savannah.  QA  31401 


Burtay.  10  63318  . 
Oroflno.  ID  83644 


M5Hwy34 


Boston,  MA  02116 

Brewster.  MA  02631  .... 
Cambrtdge,  MA  02142 
Concom,  MA  07142  .... 
Eastham.  MA  02642. 
Foxboiough.  MA  02035 ... 
HavertM,  MA  01832 

Orteana.  MA  02653 „.. 

PtyrTKMJth.  MA  02360 

Provmcetown,  MA  02657 

Provincetown,  MA  02657 

Saakonk,  MA  02771 „. 

South  HarwteK  MA  02661  ... 
South  Yarmouth,  MA  02664  . 

Southboro,  MA  01745 

Swansea,  MA  02777 „„ 

WestfieU,  MA  01065 

Wobum.  MA  01801  


Jefferson  City,  MO  65100 
Jefferson  City.  MO  65101 
Kansas  City,  MO  64131  ... 

Kbksvllle,  MO  83501  

SprtnglMd,  MO  65807  ..... 

SL  Louis,  MO  63146  

St  Louis.  MO  631 17  

WaynesvUle.  MO  65583  ... 


206-775-8030 
206-563-0300 

500-024-3836 


706-648-1111 
012-355-4100 
812-232-4371 


Ennis,TX  75110. 


617-236-5800 
508-806-2090 

617-401-^800 
508-360-6100 

606-255-5000 

gi%a  gj<^  ffp;ni 

^MO  O^J  OOD# 

506-374-7755 
506-255-1514 
508-747-0000 
506-487-8600 
606-187-1526 
808-338-7300 
506-432-1434 
508-384-8300 
508-481-7061 
506-675-7700 
413-668-2821 
817-832-0800 


314-634-4220 
314-636-6167 
816-041-3333 
616-666-3722 
417-831-6400 
314-468-0060 
314-862-1000 
314-336-3121 


214-875-9641 
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M>ple«»oo<>  Moto^-Comfort  Inn 

Bnndon  Inn  - ,,, _ 

Supers  Mow 

Qrolon  State  Park— Seyon  IMn  Lodge 

Andile  Roee  Inn 

Longmeedow  Farm  Bed  and  BieeMast 
TouM. 

Swiaa  Hoet  MoM  House  UnN .^^ 

UfMne  Lodge— Qiocfcen  Hoff  ..»...«^.... 

Doveberry  torn . . 

P  4  H  Truck  Stop 

Crafts  Inn— AkNUO's 


{None» 


Rt 100  

Rt302&l91 


Berin  Four  Comers 

20  Park  Street 

Putney  Road 

13  Pleiieenl  sireet  lH 
RW«1-BoxS 

1272  WMston  Roed 

Stratlon  Mountain  Road 
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DEPARTMENT  OF  TRANSPORTATION 

RMMTch  and  SpecW  Progrwne 
AdmMatration 

49  CFR  Pwts  171. 172, 173, 174,  Mid 
ITS 

[Deotol  Na  HM-214:  Aimndmwit  No*.  171- 
119, 173-128, 173-2S2, 174-71.  and  17»- 
32] 

RIN2137-AC31 

Oil  Spin  Prevention  and  Reaponaa 
Plana 

AOBCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Interim  final  rule  writh  request 
for  comments. 


r:  Tliis  interim  final  rule  is 
applicable  to  bulk  packagings 
containing  oil,  spedficallv  cargo  tanks 
(tank  trucks),  railroad  tank  cars,  and 
portable  tanks.  RSPA  is  amending  the 
Hazardous  Materials  Regulations  to 
specify  minimum  standards  for  the  safe 
transportation  of  oil  that  is  currently 
unregulated,  and  to  require  the 
preparation  of  plans  for  preventing  and 
responding  to  the  discharge  of  oil.  This 
rule  also  implements  requirements  of 
the  Federal  Water  Pollution  Control  Act. 
as  amended  by  ihe  Oil  Pollution  Act  of 
1990.  The  preparation  of  plans  for 
preventing  and  responding  to  the 
discharge  of  hazardous  substances  will 
be  addressed  in  a  separate  rulemaking. 
In  addition,  requirements  for  pipelines 
are  addressed  in  a  separate  rulemaking 
published  under  Docket  No.  PS-130, 58 
FR  244  (January  5. 1993). 
DATES:  The  effective  date  of  this  interim 
final  rule  is  February  2, 1993.  Persons 
subject  to  this  rule  must  comply  with  its 
requirements  by  October  1, 1993,  except 
for  the  requirements  of  §  171.S(cl  whidi 
requires  compliance  by  February  18. 
1993.  Comments  must  be  received  on  or 
before  April  5. 1993. 
AOOOESSES:  Address  comments  to  the 
Dockets  Unit,  Research  and  Special 
Programs  Administration,  Department 
of  Transportation,  room  8421, 400 
Seventh  Street,  SW.,  Washington,  DC 
20S9O-OO01.  Comments  should  identify 
the  docket  number  and  be  submitted  in 
five  copies.  Persons  wishing  to  receive 
confirmation  of  receipt  of  their 
comments  should  include  a  self- 
addressed  stamp>ed  postcard.  The 
Dockets  Unit  is  located  in  the 
Department  of  Transportation 
headquarters  building  (Nassif  Building) 
on  the  eighth  floor.  Public  dockets  may 
be  reviewed  between  the  hours  of  8:30 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 


FOR  njRTHcn  ayonnATiow  contact: 
Thomas  Allan.  Office  of  Hazardous 
Materials  Standards,  RSPA.  Department 
of  Transportation.  400  Seventh  Street, 
SW..  Washington.  DC  20590-0001. 
Telephone  (202)  368-4488  or  Robert  A. 
Monniere.  Office  of  the  Chief  Counsel. 
RSPA.  Department  of  Transportation, 
400  Seventh  Street.  SW..  Washington, 
DC  20590-0001.  Telephone  (202)  366- 
4400. 

SUPPLEMENTARY  MF0RMAT10N: 

I.  Background 

In  recent  years,  several  major  oil 
discharges  damaged  the  marine 
environment  of  the  United  States.  In 
response  to  those  discharges,  Congress 
psMed  the  Oil  Pollution  Act  of  1990 
(OPA)  (Pub.  L.  101-380).  OPA  includes 
amendments  to  the  Federal  Water 
Pollution  Contit)!  Act  (FWPCA),  33 
U.S.C  1251  et  seq.  These  amendments 
mandate  greater  oil  spill  prevention 
efforts  and  oil  spill  response  capability. 
The  OPA  is  designed  "to  create  a  system 
in  which  private  parties  supply  the  bulk 
of  any  equipment  and  persoimel  needed 
for  oil  spill  response  in  a  given  area." 
H.R  Rep.  No.  653. 101st  Cong..  2d  Sess.. 
101. 148.  reprinted  in  1990  U.S.  Code 
Cong,  k  Admin.  News  779. 827.  In 
addition  to  oil.  certain  requirements  of 
OPA  also  apply  to  hazardous 
substances. 

The  statute  directs  the  President  to 
issue  regxilations  establishine 
procedures,  methods,  and  equipment 
and  other  requirements  for  equipment  to 
prevent  discharges  of  oil  and  hazardous 
substances  from  onshore  facilities,  and 
to  contain  such  discharges.  33  U.S.C. 
1321(j)(l)(Q.  In  addition,  the  statute 
directs  the  President  to  issue  regulations 
requiring  an  owner  or  operator  of  an 
onsnore  facility  that,  because  of  its 
location,  could  reasonably  be  expected 
to  cause  substantial  harm  to  the 
environment  by  discharging  into  or  on 
the  navigable  waters  or  adjoining 
shorelines.  33  U.S.C.  1321(j)(5). 

On  October  18, 1991,  the  President 
signed  Executive  Order  (EXD.)  12777  (56 
FR  54757,  October  22. 1991).  Section 
2(b)(2)  of  E.0. 12777  delegates  authority 
to  establish  procediues,  methods,  and 
equipment  and  other  requirements  for 
equipment  to  prevent  and  contain 
discharges  of  oil  and  hazardous 
substances  from  vessels  and 
transportation-related  onshore  facilities 
and  deepwater  ports  *  *  *  to  the 
Secretary  of  Truasportation  (the 
Secretary). 

The  Secretary  re-delegated  this  OPA 
authority  to  the  Commandant,  United 
States  Coast  Guard:  the  Administrator, 
Maritime  Administration;  and  the 


Administrator,  Research  and  Special 
Programs  Administration  (RSPA).  57  FR 
8581  (March  11, 1992).  The  Secretary's 
re-delegation  grants  the  RSPA 
Administrator  authority  to  establish 
"procedures,  methods,  and  equipment 
and  other  requirements  for  equipment  to 
prevent  discharges  from,  and  to  contain 
oil  and  hazardous  substances  in 
pipelines,  motor  carriers,  and  railways." 
57  FR  8582. 

In  a  more  recent  delegation,  the  RSPA 
Administrator  received  authority  under 
section  2(d)(2)  of  E.0. 12777  to:  (1)  Issue 
regulations  requiring  submission  of 
OPA  response  plans  for  pipelines, 
railroads,  and  motor  carriers,  (2)  review 
and  approve  response  plans  for 
pipelines,  and  (3)  authorize  pipelines  to 
operate  pending  approval  of  response 
plans.  57  FR  62484  (December  31, 
1992).  Under  that  same  delegation,  the 
Federal  Highway  Administrator  has 
authority  to  review  and  approve  OPA 
response  plans  for  motor  carriers  and  to 
autnorize  them  to  operate  pending 
approval  of  response  plans.  Similarly, 
the  Federal  Railroad  Administrator  has 
authority  to  review  and  approve  OPA 
response  plans  for  railroads  and  to 
authorize  them  to  operate  pending 
approval  of  response  plans. 

The  Coast  Guard  has  response  plan 
authority  covering  vessels  and  marine 
transportation-related  (MTR)  facihties 
including  motor  carriers  and  railroads, 
if  those  facilities  are  transferring  oil  or 
a  hazard  substance  to  or  from  a  vessel. 
The  Coast  Guard  published  an  advance 
notice  of  proposed  rulemaking 
(ANPRM)  (56  FR  43534.  August  30. 
1991)  and  a  notice  of  proposed 
rulemaking  (NPRM)  (57  FR  27514.  June 
19, 1992)  containing  proposed 
regulations  implementing  the  OPA 
requirements  appUcable  to  vessels.  The 
Coast  Guard  published  an  ANPRM  (57 
FR  8708,  March  11, 1992)  containing 
proposed  regulations  implementing  the 
OPA  requirements  applicable  to  MTR 
facilities.  In  addition,  on  September  15. 
1992,  the  Coast  Guard  issued  two 
navigation  and  vessel  inspection 
circulars  (NVIC)  that  serve  as  guidelines 
for  preparing  response  plans  for  certain 
vessels  and  marine  transportation- 
related  facilities  (NVICs  7-92  and  8-92). 

This  rulemaking  addresses  the 
requirements  of  the  OPA  as  they  apply 
to  motor  carriers  and  railroads.  It  also 
addresses  similar  requirements  for 
portable  tanks.  As  used  in  this  rule,  an 
owner  or  operator  of  an  onshore  fadhty 
is  the  carrier  as  defined  in  49  CFR  171.8. 

In  accordance  with  5  U.S.C. 
553(b)(3)(B).  this  interim  final  rule  is 
issued  without  prior  notice  of  proposed 
rulemaking  and  opportunity  to 
comment.  The  Oil  Pollution  Act  of 
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1990.  Public  Law  101-380. 104  SUt 
484,  (OPA  90]  which  amends  th« 
F«denl  Water  Pollution  Control  Act.  33 
U.S.C  1251  et  seq.,  contains  statutoiy 
deadlines  for  the  preparation  and 
submission  of  response  plans  for 
onshore  facilities  Cinduding,  but  not 
limited  to,  motor  vehicles  and  rolling 
stock).  Aflter  these  deadlines,  carriers 
not  in  compliance  with  the  Act  are 
prohibited  from  transporting  oil  in  bulk 
packagings. 

In  order  to  allow  the  timely 
implementation  of  OPA  90,  RSPA 
determined  that  good  cause  exists  for 
finding  that  notice  and  comment  is 
impradicable  and  contrary  to  public 
interest  RSPA  beUeves  that  any  furthw 
delay  In  issuing  these  regulations  would 
create  an  undue  hardship  on  the 
regulated  community  and  have  the 
potential  to  disrupt  the  sale  and 
delivery  of  oil. 

Although  an  opportunity  for  public 
comment  has  not  been  provided  prior  to 
issuing  this  interim  final  rule,  RSPA 
seeks  public  comment  to  assure  that  the 
rule  is  feasible  and  woikable.  If 
appropriate,  RSPA  will  amend  the 
provisions  of  this  rule.  RSPA  will 
consider  holding  public  hearings  to 
obtain  comments  at  a  later  date,  if 
needed.  As  an  interim  final  rule,  this 
regulation  is  fully  in  effect  and  binding 
upon  publication  in  the  Federal 
ResiatH. 

Although  no  furthor  regulatory  action 
by  RSPA  is  essential  to  impl«ment  this 
rule,  RSPA  encoiuvges  interested 
persons  to  participate  in  this  rulemaking 
by  submitting  written  views,  data,  or 
information  on  this  interim  final  rule. 
Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  rulemeiking  by  the  docket 
number  stated  in  the  heading  of  this 
rule  and  the  specific  section  of  the  rule 
to  which  each  comment  appUes,  and 
give  the  basis  for  each  comment.  RSPA 
will  consider  all  public  comments  and 
will  make  charges  to  this  rule  if  public 
commants  indicate  a  change  is 
necessary. 

II.  Introduction 

RSPA  is  requiring  protection  of  the 
environment  through  response  plan 
regulations  applicable  to  the 
transportation  of  oil  in  bulk  packagings. 
"Bulk  packaging,"  as  defined  in  §  171.8 
of  the  Hazardous  Materials  Regulations 
(HMR;  49  CFR  parts  171-180).  includes 
containers  with  a  maximxmi  capacity 
greater  than  450  liters  as  a  receptacle  for 
a  liquid.  Therefore,  there  should  be  no 
misunderstanding  of  the  term  "bulk 
packaging"  by  the  transportation 
industry.  Current  standards  for  most 
hazardous  materials  use  this  breakpoint 


as  the  detarminaBt  to  apjdy  detailed 
requirements  for  parka^ng.  nt*ririi^ 
and  placarding  that  are  appropriate  to 
the  greater  threat  that  bulk  quantitiaa 
pose  to  Ufa.  piraerty  and  the 
environment  These  regulations  ase 
issued  undw  sections  of  the  FWPCA.  33 
U.S.C  1321(J)  and  the  Hazardous 
Materials  Tranqxutation  Act  (IOi«fTA), 
49  U.S.a  app.  1804.  Undw  theae 
requiieoMnts,  a  carrier  of  oil  in  bulk 
paAagings  is  required  to  have  a  cozrant. 
written  basic  resjxmse  plan. 

The  basic  plan  must  describe  ^ 
manner  of  reqionse  to  discharges  in 
transportati(ui,  consider  the  maximum 
potential  discharge,  identify  those 
persons  to  be  contacted  in  the  event  of 
a  discharge,  identify  those  persons  «d)o 
will  respond  to  a  discharge,  and  be  on 
file  at  specific  locations. 

In  addition  to  the  basic  plan.  RSPA  is 
requiring  more  extraisive  planning 
requirem^its  for  each  carrier  of  abulk 
packaging  containing  oil  in  a  quantity 
greater  than  1,000  barrels  (42,000  U.S. 
gallons).  Any  person  who  transports  oil 
in  a  bulk  packaging  in  a  quantity  greater 
than  1,000  barrels  must  prepare  and  file, 
with  a  designated  DOT  official,  an 
extensive  response  plan  meeting  the 
requirements  of  33  U.S.C.  132lU)(S). 

Extensive  response  plans  must 
identify  a  qualified  individual  having 
full  autiiotity  to  implement  removal 
actiona,  identify  the  method  of 
immediate  communications  between 
that  individual  and  Federal  and 
response  personnel,  identify  and  ensiire 
the  availshility  of  private  personnel  and 
equipment  necessary  to  remove  a  worst 
case  discharge  and  to  mitigate  or 
prevent  a  substantial  threat  of  such  a 
discharge,  and  be  consistent  with  the 
National  Contingency  Plan  (NCP)  and 
Area  Contingency  Plans  (ACPs). 

The  NCP  is  a  plan  that  outlines 
response  actions  for  Federal  agencies,  in 
coordination  with  state  and  local 
agencies,  in  order  to  minimize  the 
damage  resulting  from  the  discharge  of 
oil  or  a  hazardous  substance.  An  ACP  is 
a  plan  for  a  specific  geographic  area  that 
describes  responsibilities  of  the  carrier 
and  Federal,  state,  and  local  agencies  in 
removing  a  worst  case  discharge,  and  in 
mitigating  or  preventing  a  substantial 
threat  of  sudi  a  discharge  and  the 
equipment  necessary  to  remove  a  worst 
case  discharge.  ACPs  are  prepared  by 
Area  Committees,  composed  of  Federal, 
state  and  local  personnel,  and  under  the 
direction  of  the  Federal  On-Scane 
Coordinator  (OSC)  for  each  area.  Fat 
coastal  areas,  a  Captain  of  the  Port  is  the 
Federal  OSC  and  for  inland  areas,  an 
EPA  rwional  administrator  is  the 
FederalOSC 


Because  revisions  to  tiie  NCP  were  not 
completed  by  August  18. 1992,  ownan 
and  opantars  may  base  thair  ranonsa 
plans  on  the  ndating  NCP  puhUsned  la 
40  CFR  part  300.  ACPs  are  in  variooa 
stagaa  of  davetopmant  and  in  moat  areas 
will  not  be  completed  in  time  for  facility 
owners  or  opei^ors  to  consult  when 
developing  their  response  plans.  Until 
the  applicable  ACP  is  completed, 
response  plans  submitted  to  meet  the 
February  18, 1993  deadline  ^ould  be 
consistent  with  the  ACP  or  local 
contingency  plan  in  efiect  on  August  18. 
1992.  A  response  plan  submitted  aftar 
February  18, 1993  must  be  consistent 
with  the  appBcaMe  ACP  or  local 
contingency  plan  in  effect  when  the 
response  plan  is  submitted.  If  the  NCP 
or  ACP  is  revised  within  six  numths  of 
the  date  of  submission,  the  caniar's 
response  plan  may  conform  to  tiie  prior 
NCP  or  ACP. 

m.  PoUiition  RaqKwae  Plana  for 
ShlpMBla  of  Oil  la  Balk  Packagingi 

RSPA  is  requiring  prtHection  of  the 
environment  throti^  pollution  response 
plan  r^ulations  appficable  to  the 
transportation  of  oil  in  bulk  padogings. 
§  171.5  apphes  certain  requirements  tn 
the  HMR  to  the  transportation  of  oil, 
consistent  with  requirements  of  the 
FWPCA.  Under  §  171.5(b),  eadi  cazrier 
of  a  bulk  packaging  contahiing  oil  in  a 
quantity  of  1,000  barrels  or  len  is 
reouired,  under  33  U.S.C  1321(})(1)(!Q. 
to  nave  a  basic  response  plan. 

In  addition  to  having  a  basic  response 
plan,  imder  $  171.5(c),  each  carrier  of  a 
bulk  packaging  containiivg  oil  in  a 
quantity  greater  than  1,000  bairels  is 
required,  pursuant  to  33  U.S.C. 
1321(j)(5),  to  submit  an  extensive 
response  plan  meeting  all  the 
requirements  of  S  I321(j)(5).  This  more 
burdens<xne  requirement  is  discussed  in 
Section  IV  below. 

In  terms  of  volume  carried,  most 
packaged  shipments  of  oil  (e.g., 
gasoline,  fuel  oil  and  most  crude  oil) 
covered  by  the  FWPCA  are  already 
regulated  as  hazardous  materials  under 
the  HMR.  Therefore,  RSPA  has  decided 
not  to  issue  a  new,  self-contained  set  of 
rules  specifically  to  implement  QPA  90 
for  transportation  of  oil  in  bulk 
packagings.  In  order  to  avoid 
duplicative  regulat(Hy  schemea  and  to 
carry  out  the  statutory  mandatea  of  the 
FWPCA  and  the  HMTA,  RSPA  instead 
is  amending  the  current  hazardous 
materials  tranq>ortatl(Ni  regulations. 

Under  these  regulations,  pOTSons 
transporting,  in  intrastate,  interstate  or 
foreign  commerce,  oil  in  a  package  witii 
a  capacity  over  450  Uters  are  required  to 
have  a  current  basic  writtm  plan  that: 
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(1)  Describes  the  maimer  of  response 
to  dischar^  in  transportation; 

(2)  Considers  the  maximum  potential 
discharge  of  the  contents  from  the 
paclu^e: 

(3)  Identifies  persons  and  agencies 
(and  their  addresses  and  phone 
niunbers)  to  be  contacted  concerning 
anv  discharge; 

(4)  Identifies  who  mil  respond  to  a 
discharge;  and 

(5)  For  motor  carriers,  is  retained  on 
file  at  the  carrier's  principal  place  of 
business  and  locations  where 
dispatching  occurs;  or,  for  railroads,  is 
retained  on  file  at  the  carrier's  principal 
place  of  business  and  the  dispatcher's 
office. 

In  their  development  of  generic 
response  plans  which  conform  with 
these  requirements,  carriers  are 
expected  to  address  plausible  spill 
scenarios  consistent  with  actual  or 
potential  threats  they  may  experience  in 
day-to-day  operations.  Thus,  plans 
should  reflect  a  wide  range  of  situations, 
such  as  a  slow  leak  from  a  discharge 
valve  at  an  enroute  location,  to  a 
catastrophic  failure  of  a  tank  and  a  full 
release  of  the  contents  into  a  waterway. 
For  each  plausible  situation,  the  plan 
must  reflect  a  reasoned  approach  to 
containment  and  recovery  operations  by 
carrier  or  contractor  personnel  with  the 
experience  and  capability  to  respond  in 
a  timely  manner. 

Carriers  of  oil  are  not  required  to 
prepare  a  separate  plan  for  each  cargo 
tank,  tank  car,  and  portable  tank.  Rather, 
they  may  develop  nationwide,  regional, 
or  other  types  of  generic  pollution 
response  plans.  Plans  prepared  to  meet 
the  requirements  of  other  agencies  (e.g., 
the  EPA)  may  be  used  or  supplemented 
to  meet  the  requirements  of  this 
regulation. 

Comments  are  invited  on  the  450-liter 
threshold  used  in  this  rule.  On  the  basis 
of  comments  on  this  nile,  RSPA  could 
raise  or  lower  that  threshold  or 
determine  that  some  other  criteria  are 
appropriate  for  determining  who  must 
prepare  a  response  plan. 

IV.  Additional  Requirements  for 
Shipments  of  a  Bulk  Packaging 
Containing  Oil  in  a  Quantity  Greater 
Than  1,000  Barrels 

Under  §  171.5(c),  each  carrier  of  a 
bulk  packaging  containing  oil  in  a 
quantity  greater  than  1,000  barrels  must, 
pursuant  to  33  U.S.C.  1321(j}(5),  submit 
an  extensive  response  plan  meeting  all 
the  requirements  of  that  section.  Under 
33  U.S.C  1321(j)(5)(B)(iii)  and  (D),  an 
owner  or  operator  of  an  onshore  fodlity 
that,  because  of  its  location,  coukl 
reasonably  be  expected  to  cause 
"substantial  harm"  or  "significant  and 


substantial  harm"  to  the  environment  by 
discharging  oil  into  or  on  the  navigable 
waters,  or  adjoining  shorelines,  must 
prepare  and  submit  a  response  plan  to 
the  Secretary  by  February  18. 1993. 

The  statute  does  not  define 
"substantial  harm,"  or  "significant  and 
substantial  harm."  Section  1321  defines 
"onshore  facility"  as  "any  facility 
(including,  but  not  limiteid  to,  motor 
vehicles  and  rolling  stock)  of  any  kind 
located  in,  on,  or  under,  any  land  within 
the  United  States  other  than  submerged 
land."  33  U.S.C.  1321(a)(10). 

Although  plans  for  "significant  and 
substantial  harm"  facilities  must  be 
reviewed  and  approved  by  the 
Secretary,  plans  for  "substantial  harm" 
facilities  do  not  require  Secretarial 
review  or  approval.  The  response  plan 
must,  "to  the  maximum  extent 
practicable,"  address  both  a  "worst  case 
discharge"  of  oil  from  the  fedlity  and  "a 
substantial  threat  of  such  a  discharge." 

Each  owner  or  operator  of  a  non- 
marine  transportation  facility  (KfTR) 
required  to  prepare  a  response  plan 
under  section  1321(j)(5)  must  submit  a 
response  plan  by  February  18, 1993. 
After  this  date,  an  owner  or  operator 
must  cease  handling,  storing,  or 
transporting  oil  until  it  submits  a 
response  plan.  In  addition,  after  August 
18, 1993,  each  owner  or  operator  of  any 
of  these  facilities  may  handle,  store,  or 
transport  oil  only  if  they  are  operating 
each  facility  in  compliance  with  a 
response  plan.  Moreover,  after  August 
18, 1993,  each  owner  or  operator  of  a 
"significant  and  substantial  harm" 
facility  may  not  handle,  store,  or 
transport  oil  at  such  a  facility,  imless  or 
until  the  facility's  response  plan  is 
approved. 

if,  however,  a  response  plan  has  been 
submitted  but  not  approved,  the 
appropriate  DOT  modal  administrator 
may  authorize  the  facility  to  operate  for 
up  to  two  years  after  submission  of  the 
plan  provided  the  owner  or  operator 
certifies  that  it  has  ensured  the 
availability  of  private  personnel  and 
equipment  to  respond,  to  the  maximum 
extent  practicable,  to  a  worst  case 
discharge  or  a  subrtantial  threat  of  such 
a  discharge. 

Each  extensive  response  plan 
prepared  under  33  U.S.C.  1321(j)(5)(C) 
must: 

(1)  Be  consistent  with  the 
requirements  of  the  NCP  and  ACP; 

(2)  Identify  the  qualified  individual 
having  full  authority  to  implement 
removal  actions; 

(3)  Require  immediate 
communications  between  the  qualified 
individual  and  the  appropriate  Federal 
official  and  those  persons  providing 


personnel  and  equipment  for  the  spill 
response; 

(4)  Identify,  and  ensure  by  contract  or 
by  other  means  approved  by  the 
appropriate  DOT  modal  administrator, 
the  availability  of  private  personnel  and 
equipment  necessary  to  remove  to  the 
maximum  extent  practicable  a  worst 
case  discharge,  including  a  discharge 
resulting  from  a  fire  or  an  explosion, 
and  to  mitigate  or  prevent  a  substantial 
threat  of  such  a  discharge; 

(5)  Describe  the  training,  equipment 
testing,  periodic  unannounced  drills, 
and  response  actions  of  persons  at  the 
facility,  to  be  carried  out  under  the  plan 
to  ensure  the  safety  of  the  facility  and 
to  mitigate  or  prevent  the  discharge,  or 
the  substantial  threat  of  a  discharge; 

(6)  Be  updated  periodically;  and 

(7)  Be  resubmitted  for  approval  of 
each  significant  change. 

Because  these  OPA  90  response  plan 
requirements  apply  to  cargo  tanks  and 
railroad  tank  cars,  RSPA  worked  with 
the  Federal  Railroad  Administration 
(FRA)  and  the  Federal  Highway 
Administration  (FHWA)  to  analyze 
existing  regulatory  requirements  and 
spill  experience  and,  based  thereon, 
determined  an  appropriate  threshold  for 
applying  these  extensive  response  plan 
requirements. 

A.  Existing  Regulatory  Requirements 

A  comprehensive  regulatory  regime 
exists  which  reduces  the  likelihood  that 
any  individual  bulk  packaging 
containing  oil,  because  of  its  location, 
could  cause  substantial  harm  to  the 
environment  by  discharging  oil  into  or 
on  the  navigable  waters  or  adjoining 
shorelines.  Most  oils  (e.g.,  gasoline,  fuel 
oil  and  most  crude  oil)  are  regulated  as 
hazardous  materials  under  the  HMR. 

The  HMR  set  forth  requirements  for 
classification,  description,  packaging, 
maiidng,  labeling  and  placarding  of 
hazardous  materials.  "Hie  HMR  also 
contain  requirements  for  HAZMAT 
employee  training  and  for  reporting  of 
hazardous  materials  releases.  Also,  49 
CFR  part  172,  subpart  G  of  the  HMR, 
entitled  Emergency  Response 
Information,  prescribes  requirements  for 
providing  and  maintaining  emergency 
response  information  during 
transportation  and  at  facilities  where 
hazardous  materials  are  loaded  for 
transportation,  stored  incidental  to 
transportation  or  otherwise  handled 
during  any  phase  of  transportation. 
Operators  of  motor  vehicles  and  trains 
carrying  hazardous  materials  are 
required  to  carry  emergency  response 
information  on  each  truck  or  train, 
including:  A  description  of  the 
hazardous  material,  the  immediate 
hazards  to  health,  the  risk  of  fire  or 


explosion,  immediate  precautions  to 
take  in  the  event  of  an  accident  or 
incident,  immediate  methods  for 
handling  fires,  initial  steps  to  be  taken 
in  the  event  of  a  spill  or  leak  in  the 
absence  of  a  fire,  and  immediate  first  aid 
actions. 

The  Federal  Motor  Carrier  Safety 
Regulations  (FMCSR)  apply  to  for-hire 
and  private  commercial  motor  vehicles 
(CMV)  carrying  property  including 
vehicles  used  for  the  transportation  of 
hazardous  materials  in  interstate 
commerce  and,  in  certain  cases, 
intrastate  commerce.  Part  397  of  the 
FMCSR,  entitled.  Transportation  of 
Hazardous  Materials,  Driving  and 
Parking  Rules,  contains  regulations 
governing  the  attendance  and 
surveillance  of  motor  vehicles,  routing 
guidelines,  parking  requirements,  and 
other  regulations  that  promote  safety 
and  protect  the  environment. 

Rail  transportation  of  most  oil  is 
subject  to  the  HMR  and  other 
regulations.  FRA  has  extensive 
regulations,  issued  under  the  Federal 
Raih-oad  Safety  Act  (FRSA),  which 
promote  safety  and  protect  the 
environment.  In  addition,  FRA  and  the 
Federal  Emergency  Management  Agency 
recently  completed  work  on  emergency 
response  planning  documents.  FRA's 
Hazardous  Materials  Emergency 
Response  Plan  Guidance  Document  for 
Railroads  emphasizes  the  preventive 
nature  of  planning  and  the  importance 
of  preparedness  to  mitigate  the  effect  of 
an  accident,  especially  one  involving 
hazardous  materials. 

Transport  vehicles  (railroad  tank  cars, 
motor  carrier  cargo  tanks,  and 
intermodal  portable  tanks)  are  most 
vulnerable  to  spills  during  the  loading 
and  imloading  process.  The  Coast  Guard 
and  EPA  are  issuing  regulations  that 
cover  these  operations. 

B.  Spill  Data 

Over  the  past  decade,  the  combined 
domestic  movements  of  petroleum  by 
highway  and  rail,  in  any  one  year,  have 
not  exceeded  five  percent  of  the  total 
volume  of  petroleum  transported. 
Existing  spill  data  reflect  a  small 
number  of  oil  spills,  and  these  spills 
from  cargo  tanks  and  railroad  tank  cars 
generally  involve  small  quantities. 

There  are  3.6  million  commercial 
motor  vehicles  with  a  gross  vehicle 
weight  rating  over  10,000  lbs.  registered 
in  the  United  States.  Approximately 
120,000  commercial  motor  vehicles 
transport  oil  and  derivatives  in  bulk 
cargo  tanks.  Another  2.5  million 
commercial  motor  vehicles  transport  oil 
and  derivatives  in  non-bulk  packagings. 

In  1990,  trucks  accounted  Tor  29.8 
billion  ton  miles  (2.8  percent)  of  the 


1,075.2  billion  ton  miles  of  crude  and 
petroleum  products  transported  in  the 
United  States.  Approximately  42.000 
motor  carriers  may  be  subject  to  OPA  90 
response  plan  requirements.  Of  the 
annual  66.7  million  shipments  of 
gasoline,  fuel  oil,  and  home  heating  oil 
by  cargo  tanks,  one  in  245,000 
shipments  results  in  a  spill  during 
transportation.  Approximately  12  of 
those  273  spills  enter  a  waterway. 

The  FRA  identified  approximately 
600  freight  railroads  which  mav  be 
affected  by  OPA  90  response  plan 
requirements.  FRA,  based  on  data 
supplied  by  the  industry,  also  identified 
47  railroads  that  Ust  a  petroleiun 
product  as  one  of  their  top  three 
transported  commodities. 

Annually,  there  are  approximately 
844,500  shipments  of  petrolexmi 
products.  Of  those  shipments, 
approximately  60  result  in  release  of  the 
material.  Over  the  last  eight  years, 
according  to  reports  filed  with  RSPA's 
Hazardous  Materials  Information 
System,  only  one  of  those  spills  entered 
a  waterway. 

Additional  data  indicate  the  low 
probability  of  release  in  rail 
transportation  of  those  types  of 
materials  addressed  in  this  rulemaking. 
The  following  data  are  for  combustible 
liquids,  many  of  which  are  petroleum 
oils,  lliey  demonstrate  that,  for 
combustible  Uquids  transported  by  rail, 
less  than  one-tenth  of  one  percent  of  the 
tank  cars  involved  release  any  cargo 
during  transportation  (including  loading 
and  unloading); 

Unintentional  Releases  of  Combus- 
tible Liquids  Transported  by  Rail- 
road 


1988 

1989 

1990 

1991 

Caraottgl- 
rated 

66.299 

90.636 

90,245 

114.287 

PeroarK  re- 

leasing any 
cargo 

.11 

.09 

.08 

.06 

The  maximimi  possible  spill  into 
water  from  a  single  tank  car  is 
approximately  42,000  gallons,  and  the 
average  spill  size  is  about  1,800  gallons. 

C.  Co/ic/usjo/is 

On  the  basis  of  the  foregoing  incident 
and  spill  statistics  and  the  regulatory 
requirements  currently  appUcable  to 
transportation  of  oil  in  buUc  packagings, 
RSPA  believes  there  is  a  low  risk  of 
substantial  environmental  harm 
resulting  from  such  spills.  Therefore, 
RSPA  concludes  that  shipments  of  bulk 
packagings  containing  oil  in  a  quantity 
of  1,000  barrels  or  less  could  not,  based 
on  location,  be  reasonably  expected  to 


cause  "substantial  harm"  to  the 
environment  by  discharging  into  or  on 
navigable  waters  or  adjoining 
shorelines. 

In  addition,  many  carriers  airrently 
transporting  oil,  subject  to  the  FWPCA, 
have  already  implemented  procedures, 
required  by  the  HMR,  that  satisfy  some 
of  the  response  plan  requirements 
added  by  the  OPA  90  (training  and 
emergency  response  information 
requirements).  Furthermore,  it  is  not 
feasible  for  every  railroad  and  every 
cargo  tank  carrier  to  prepare  detailed 
plans  for  combatting  discharge  of  oil  in 
the  event  of  a  spill  near  every  riveibank. 
bridge,  culvert  or  other  such  location  on 
every  route  the  carriers'  vehicles  may 
traverse.  Tliese  carriers'  plans  must,  of 
necessity,  be  somewhat  basic  and 
generic. 

Section  171.5(b)  requires  response 
planning  for  a  for  broader  spectrum  of 
facilities  transporting  oil  than  is 
required  by  section  1321(j)(S)  of  the 
FWPCA.  lliese  requirements,  issued 
under  the  authority  of  the  Hazardous 
Materials  Transportation  Act  and  33 
U.S.Q  1321(j)(l),  apply  not  only  to  rail 
and  motor  carriers  out  also  to  air  and 
water  carriers  transporting  bulk 
packagings  containing  oil. 

In  summary,  there  are  sufficient 
existing  regulations  and  historical  spill 
data  to  justify  excepting  carriers  of  bulk 
packagings  containing  oil  in  a  quantity 
of  1,000  barrels  or  less,  from  the 
requirements  to  prepare  and  file 
extensive  response  plans.  33  U.S.C. 
1321(j)(5).  Those  shipments  in  cargo 
tanks  or  tank  cars  could  not  reasonably 
be  expected,  because  of  their  locations, 
to  cause  substantial  harm  to  the 
environment  by  discharging  oil  into  or 
on  the  navigable  waters  or  adjoining 
shorelines.  While  requiring  the  broad 
spectrum  of  carriers  to  prepare  and 
submit  the  more  extensive  section 
1321(j){5)  response  plans  would  be  an 
imnecessary  burden  on  both  industry 
and  government,  RSPA  believes  that 
instructions  for  preparing  and 
submitting  the  more  extensive  plans 
should  become  part  of  the  HMR  to  be 
available  for  those  few  carriers  that  must 
prepare  such  response  plans.  Therefore, 
RSPA  is  establishing  a  1,000-barTel 
threshold  for  rolUng  stock  and  motor 
vehicles. 

Any  person  who  transports  a  bulk 
packaging  containing  oil  in  a  quantity 
greater  than  1,000  barrels  must  file  an 
extensive  response  plan  (§  171.5(c)) 
with  RSPA's  Associate  Administrator 
for  Hazardous  Materials  Safety  (for  a 
portable  tank),  the  Federal  Highway 
Administrator  (for  a  cargo  tari),  and  the 
Federal  Railroad  Administrator  (for  a 
tank  car).  Plans  prepared  to  meet  the 
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requirements  of  othar  agendes  (e.g.,  the 
Environmental  Protection  Agency)  may 
be  used  or  supplemented  to  meet  the 
requirements  of  this  regulation. 

Since  only  a  few  facilities  have  the 
potmtial  to  exceed  the  l.OOO-barrel 
threshold,  only  a  few  carriers  (possibly 
none)  may  be  required  to  file  extensive 
response  plans  iinder  this  rule,  and 
therefofe  the  rule's  economic  impact  is 
minimal.  RSPA  is  aware  of 
approximately  IS  tank  cars  used  to 
transport  oil  that  have  capacities  that 
meet  or  exceed  1,000  barrels;  howevw, 
it  has  not  been  determined  with 
certainty  that  they  are  loaded  to  their 
capacities  thereby  making  them  subiect 
to  the  extensive  planning  reqvdrement. 

Comments  are  spedii^ly  requested 
on  whether  any  bulk  packagings  are 
used  to  transport  oil  in  quantities 
exceeding  1.000  barrels.  Ck)mment8  also 
are  invited  on  whether  any  different  or 
b  additional  criteria  should  be  used  to 
determine  which  facilities  should  be 
required  to  file  the  extensive  response 
plans  under  33  U.S.C.  1321())(5).  On  the 
basis  of  comments  on  this  rule.  RSPA 
could  raise  or  lower  that  threshold  or 
determine  that  some  other  criteria  are 
appropriate  for  requiring  submission  of 
response  plans. 

V.  Review  by  Section 

Section  171.1 

This  section  expands  the  scope  of  the 
HMR  to  regulate  the  transportation  of  oil 
by  intrastate,  as  well  as  interstate, 
carriers. 

Section  171.5 

This  new  section  applies  certain 
requirements  in  the  HMR  to  the 
transp(»tation  of  oil,  consistent  with 
requirements  of  the  FWPCA.  Each 
carrier  of  oil  in  a  bulk  packaging  must, 
under  33  U.S.C  1321(i)(l)(C).  have  a 
basic  response  plan.*  In  addition  to 
having  a  basic  response  plan,  each 
carrier  of  a  bulk  packaging  containing 
oil  in  a  quantity  greater  than  1,000 
barrels  must,  pursuant  to  33  U.S.C 
1321(j)(5),  submit  an  extensive  response 
plan  meeting  all  the  requirements  of 
section  1321  (j)(5). 

Section  171.8 

The  definition  of  "oil"  in  the  FWPCA, 
with  a  slight  clarifying  modification,  is 
added  in  this  section. 

Section  171.11 

This  section  is  revised  to  require,  for 
shipments  of  oil  that  are  transported  in 
bulk  packagings  in  accordance  with  the 
International  Qvil  Aviation 
Organization's  Technical  Instructions, 
confonnance  with  the  shipping  paper 


and  response  planning  requirements 
spedfied  in  §1 171.5  and  172.203(o). 

Section  171.12 

This  sectian  is  revised  to  require,  for 
shipments  of  oil  that  are  transported  in 
bulk  packagings  in  accordance  with  the 
International  Maritime  Organization's 
IMDG  Code,  conformance  with  the 
shipping  paper  and  response  planning 
requirements  specified  in  §$  171.9  and 
172.203(o). 

Section  171.12a 

This  section  is  revised  to  require,  for 
shipments  of  oil  that  are  transported  in 
bulk  packagings  from  Canada, 
conformance  vrith  the  shipping  paper 
and  response  planning  requirements 
specified  in  §§  171.5  and  172.203(o). 

Section  171.15 

This  section  is  revised  to  require 
immediate  reporting  of  incidents 
involving  oil  to  the  National  Response 
Center.  This  requirement  is  necessary  to 
assure  that  appropriate  response 
organizations  receive  timely  notification 
of  incidents  involving  oil. 

Section  172.101 

The  Hazardous  Materials  Table  (HMT) 
is  revised  by  designating  as  a  Class  9 
hazardous  material,  "oils."  as  defined  in 
§  171.8.  which  were  previously 
unregulated  because  they  did  not  meet 
the  criteria  for  any  other  hazard  class. 
Those  materials  offered  for 
transp<Mtation  or  transported  in 
domestic  commerce  must  be  described 
by  the  proper  shipping  name  "Oil. 
n.o.s.,  with  flash  point  not  less  than 
grc  (2(XrF)."  as  indicated  by  the  letter 
"D"  in  column  1.  This  material  is 
assigned  to  packing  group  III,  based  on 
the  minor  degree  of  danger  which  it 
presents  during  transportation.  The 
Class  9  label  is  prescribed  in  column  6 
for  use  with  shipments  in  bulk 
packagings,  other  than  tank  cars  and 
cargo  tanks.  Column  8A  of  the  HMT 
refers  to  the  exception  in  §  173.155  bom 
all  requirements  of  the  HMR  for  Class  9 
oil  that  does  not  meet  the  definition  of 
a  hazardous  waste  or  hazardous 
substance  and  is  offered  for 
transportation  or  transported  in  a  non- 
bulk  packaging.  Also,  the  low-hazard 
material  non-bulk  packaging 
requirements  specified  in  %  173.203  is 
added  to  column  SB  to  provide  a 

tiackaging  reference  for  waste  oil.  The 
ow-hazard  material  bulk  packaging 
requirements  specified  in  §  173.241  is 
added  to  column  8C  The  letter  "A"  is 
added  to  column  lOA  to  specify  that  the 
material  may  be  stowed  "on  deck"  or 
"under  deck"  on  a  cargo  vessel  and  a 
passenger  vessel. 


Section  172J03 

Paragraph  (o)  is  added  to  this  section 
to  require  the  word  "oil"  to  be  added, 
in  parentheses,  when  not  spedficaUy 
identified  in  the  proper  shipping  name 
of  any  hazardous  material  wnidi  is  an 
"oil." 

Section  173.140 

This  section  is  amended  to  add  ral  to 
the  definition  of  Class  9.  If  oil  meets  the 
definition  of  another  hazard  class, 
however,  the  class  of  the  material  must 
be  determined  in  accordance  with 
§  173.2a.  Oil  that  doe?  not  meat  the 
definition  of  another  hazard  class  must 
be  classified  as  a  Class  9  material  and 
shipped  under  the  proper  shipping 
name  of  "Oil,  n.o.s.  with  flash  point  not 
less  than  orC  (20(rF)."  or  under 
another  mora  appropriate  proper 
shipping  name  for  a  Class  9  material. 

Section  173.150 

This  section  is  revised  to  add  oil  to 
the  list  of  other  flammable  and 
combustible  liquids  which  must 
conform  to  specifically  designated 
requirements  of  the  HMR. 

Section  173.155 

Paragraph  (d)  is  added  to  this  section 
to  except  shipments  of  oil,  other  than  a 
hazardous  waste  or  hazardous 
substance,  in  a  non-bulk  packaging  from 
all  requirements  of  the  HMR. 

Section  17425 

This  section  is  amended  to  require 
that  the  word  "oil"  appear  on  switching 
orders,  receipts  and  tickets  in 
association  with  ^pping  descriptions 
for  materials  meeting  the  definition  of 
"oil." 

Section  176.70 

This  section  is  amended  to  add  "oil" 
as  a  material  for  which  specific  stowage 
requirements  are  prescribed  for 
transportation  by  vessel. 

Federal  Preemption  Under  the  HMTA 

The  HMTA.  at  49  U.S.C.  app.  1804, 
preempts  any  non-Federal  (i.e.,  state. 

{)olitical  subdivision,  or  Indian  tribe) 
aw  or  regulation  concerning  certain 
"covered  subjects"  unless  the  non- 
Federal  requirement  is  "substantively 
the  same"  as  the  Federal  law  or 
regulation  on  that  subject.  The  "covered 
subjects"  are: 

(i)  The  designation,  description,  and 
classification  of  hazardous  materials; 

(ii)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials; 

(iii)  The  preparation,  execution,  and 
use  of  shipping  documents  pertaining  to 
hazardous  materials  and  requirements 
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respecting  the  niunber,  content,  and 
placement  of  such  documents; 

(iv)  The  written  notification, 
recording,  and  reporting  of  the 
xmintentional  release  in  transportation 
of  hazardous  materials;  or 

(v)  the  design,  manufoctiiring, 
fabrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
package  or  container  which  is 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
of  hazardous  materials. 

In  a  February  28, 1991  final  rule  (56 
PR  8616),  RSPA  added  a  new 
preemption  standard  to  §  107.202  to 
mirror  the  requirements  of  the  HMTA. 
States,  political  subdivisions,  or  Indian 
tribes  are  allowed  to  establish,  maintain, 
and  enforce  laws,  regulations,  or  other 
requirements  concerning  the  shipment 
of  bulk  packagings  containing  oil  only  if 
they  are  substantively  the  same  as  the 
requirements  adopted  in  Docket  HM- 
214.  In  a  May  13, 1992  final  rule  (57  FR 
20424),  RSPA  defined  the  phrase 
"substantively  the  same"  to  mean  "that 
the  non-Federal  requirement  conforms 
in  every  significant  respect  to  the 
Federal  requirement.  Editorial  and  other 
similar  de  minimis  changes  are 
permitted." 

The  HMTA,  at  49  U.S.C.  (App. 
1804(a)(5),  provides  that  if  DOT  issues 
a  regulation  concerning  any  of  the 
covered  subjects  after  November  16, 
1990,  DOT  must  determine  and  publish 
in  the  Federal  Register  the  effective  date 
of  the  Federal  preemption.  That 
effective  date  may  not  be  earlier  than 
the  90th  day  following  the  date  of 
issuance  and  not  later  than  two  years 
after  the  date  of  issuance.  The  date  of 
Federal  preemption  for  this  rule  is 
February  2, 1995.  Comments  are 
requested  as  to  the  effective  date  of  the 
Federal  preemptive  effect  of  this  rule. 

Regulatory  Analyses  and  Notices 

A.  Executive  Order  12291  and  DOT 
Regulatory  Policies  and  Procedures 

This  rule  does  not  meet  the  criteria 
specified  in  section  1(b)  of  Executive 
(Jrder  12291  and  is,  therefore,  not  a 
major  rule,  but  it  is  considered  a 
significant  rule  imder  the  section 
5(a)(2)(f)  of  DOT'S  Regulatoiy  Policies 
and  Procedures  ("the  Procedures")  (44 
FR  11034;  February  26, 1979)  because  of 
significant  public  and  congressional 
interest.  This  rule  does  not  require  a 
Regulatory  Impact  Analysis,  or  an 
environmental  assessment  or  impact 
statement  under  the  National 
Environmental  PoUcy  Act  (42  U.S.C. 
4321  et  sea.). 

In  accoraance  with  section  10(e)  of 
the  Procedures,  RSPA  has  determined 


that  a  draft  Regulatory  Analysis  is  not 
reqtiired  because  these  regulations  do 
not  meet  any  of  the  criteria  mandating 
the  preparation  of  such  an  analysis.  ^ 
a  result,  in  accordance  with  section 
10(e),  RSPA  prepared  a  draft  Regulatory 
E^^uation,  which  includes  an  analysis 
of  the  economic  consequences  of  the 
regulation  and  an  analysis  of  its 
anticipated  benefits  and  impacts.  The 
draft  R^ulatory  Evaluation  is  available 
for  review  in  the  Dockets  Unit. 
Comments  are  requested  on  the 
estimated  costs  and  benefits  of  this  rule. 

B.  Regulatory  Flexibility  Act 

RSPA  certifies  that  this  rule  vsrill  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  This  rule  will  have 
minimal  impact  on  shippers  and 
carriers  of  oil,  some  of  wbom  may  be 
small  business  entities.  Most  of  those 
shippers  and  carriers  are  already  subject 
to  the  HMR,  thus,  for  them  there  are 
only  minimal  additional  requirements. 
This  rule  only  slightly  expands  the 
response  planning  requirements 
applicable  to  small  entities  and  does  not 
require  any  of  them  to  file  OPA  90 
response  plans  with  the  DOT. 

Based  on  limited  information 
available  concerning  the  size  and  natiue 
of  entities  likely  affected  by  this  rule,  I 
certify  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  criteria  of  the  Regulatory 
Flexibility  Act.  This  certification  is 
subject  to  modification  as  a  result  of  a 
review  of  comments  received  in 
response  to  this  rule.  The  rule  will  have 
no  direct  impact  on  small  units  of 
government. 

C.  Executive  Order  12612 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12612 
("Federalism").  The  HMTA  contains  an 
express  preemption  provision  (49  U.S.C 
app.  1804(a)(4))  that  preempts  state  and 
local  requirements  on  certain  covered 
subjects  (including  the  designation, 
description,  and  classification  of 
hazardous  materials)  unless  the  State  or 
local  requirement  is  substantively  the 
same  as  the  Federal  requirement  on  that 
subject.  Thus,  RSPA  lacks  discretion  in 
this  area. 

However,  these  regulations  have  no 
substantial  effects  on  the  States,  on  the 
current  Federal-State  relationship,  or  on 
the  cunent  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Ghrder  12612, 
preparation  of  a  Federalism  Assessment 
is  not  warranted. 


D.  Paperwork  Reduction  Act 

The  reporting  and  recordkeeping 
requirements  associated  with  this  rule 
are  being  submitted  to  the  Office  of 
Management  and  Budget  for  approval  in 
accordance  with  44  U.S.C  chapter  35. 

OMB  No.— New;  Admiiustration: 
Research  and  Special  Programs 
Administration;  Title:  Preparation  of 
Response  Plans  for  Shipments  of  Oil; 
Need  for  Information:  The  Oil  Pollution 
Act  of  1990  reqxiires  carriers  of  bulk 
packagings  containing  oil  to  prepare  a 
plan  for  responding  to  a  worst  case 
discharge  or  the  threat  of  such  a 
discharge;  Proposed  Use  of  Information: 
This  information  is  designed  to 
eliminate,  to  the  extent  possible, 
imcertainty  on  the  part  of  carrier 
personnel  regarding  their  role  and 
responsibility  in  potential,  and  actual, 
spill  scenarios;  Burden  Estimate:  1.363 
million  hours;  Respondents:  42,000 
motor  carriers  (30,899  cargo  tank  truck 
companies,  11,000  trucking  companies 
engaged  in  the  transportation  of  portable 
tanks),  and  approximately  600  freight 
railroads;  Forms:  None;  Average  Burden 
Hours  per  Respondent:  2.6  (20-year 
average);  Initial  Year  Burden:  32  hours. 

FOR  FURTHER  INFORMATION  CONTACT.  The 
Information  Requirements  Division,  M- 
34,  Office  of  the  Secretary  of 
Transportation,  400  Seventh  Street,  SW. 
Washington,  DC  20590,  Comments  may 
be  provided  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  (0MB),  New 
Executive  Office  Builmng,  room  3228, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  RSPA. 

Under  44  U.S.C  chapter  35  and  5  CFR 
3121.18,  DOT  is  submitting  a  request  for 
emergency  clearance  of  the 
requirements  in  §  171.5(c)  which 
requires  compliance  by  February  18, 
1993,  as  mandated  by  33  U.S.C 
1321(j)(5)(E).  In  addition.  RSPA  is 
submitting  a  request  for  other 
information  collections  in  this  rule 
which  will  be  reviewed  under  normal 
clearance  procedures.  These 
information  collections  would  become 
effective  on  October  1, 1993. 

During  the  interim,  it  is  suggested  that 
persons  who  have  submitted  spill 
prevention  and  mitigation  plans,  or  will 
be  doing  so  in  response  to  other  OPA  90 
requirements,  review  these  plans  to 
determine  that  they  meet  the 
requirements  specified  in  §  171.5(b).  A 
general  information  collection 
requirement  may  be  authorized  by  OMB 
(after  notice  and  comment)  prior  to  the 
October  1, 1993  compliance  date 
specified  in  this  rule. 
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E.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  niunber  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  contained  in  the  heading 
of  this  document  can  be  used  to  croea- 
referenca  this  action  with  the  Unified 
Agenda. 

F.  National  Environmental  Policy  Act 

RSPA  has  evaluated  these  regulations 
in  accordance  Mrith  its  procedures  for 
ensuring  full  consideration  of  the 
environmental  impacts  of  RSPA  actions 
as  required  by  the  National 
Environmental  Policy  Act  (42  U.S.C 
4321  et  seq.).  other  environmental 
statutes,  executive  orders,  and  DCfT 
Order  5610.1c.  These  regulations  have 
no  significant  impact  on  the  quality  of 
the  environment,  and  no  environmental 
impact  statflment  is  required.  In 
addition,  the  regulatory  evaluation  for 
this  rule  contains  the  costs  and  benefits 
to  government,  industry,  and  the 
environment. 

List  of  Subjects 

49  CFR  Part  171 

Exports,  Hazardous  materials 
transportati(Hi.  Hazardous  waste. 
Imports,  Incorporation  by  reference,  Oil, 
Reporting  and  record  keeping 
requirements. 

49  CFR  Part  172 

Hazardous  materials  tran^Mrtation. 
Hazardous  waste.  Labels,  Markings.  Oil. 
Packaging  and  containers.  Reporting 
and  record  keeping  requirements. 

49CFBPaff  173 

Hazardous  materials  transportation. 
Packaging  and  containers.  Radioactive 
materials,  Reporting  and  recordkeeping 
requirements.  Uranium. 

49  CFR  Part  174 

Hazardous  materials  transportation. 
Radioactive  materials.  Railroad  safety. 

49  CFR  Part  176 

Hazardous  materials  transpmtation. 
Maritime  carriers.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 

La  consideraticm  of  the  foregoing, 
parts  171, 172, 173, 174,  and  176  of  title 
49,  Code  of  Federal  Regulations,  are 
amended  as  follows: 

PART  171-OENERAL  MFOfMIATION. 
REGULATIONS.  AND  DEFINmONS 

1.  The  authority  citation  for  part  171 
is  revised  to  read  as  follows: 


Aalhwity:  49  App.  U.S.C  1802. 1803. 
1804, 1805. 1808  and  1818;  33  VS.C.  1321; 
49  CFR  part  1. 

2.  In  §  171.1.  paragraph  (a)(3)(v)  is 
added  to  reed  as  fblkiws: 

f  171.1    Purpose  and  scope. 

(a)*  •  ' 
(3)«  •  • 
(v)OiL 

•        •        •        •        • 

3.  Section  171.5  is  added  to  read  as 
follows: 

1171.5    Oil. 

(a)  General.  The  requirements  of  this 
section  for  the  transportation  of  oil 
implement  provisions  of  section  311()) 
of  the  Federal  Water  Pollution  Control 
Act  (FWPCA)  (33  U.S.a  1321(j)).  as 
amended  by  section  4202(a)(6)  of  the  Oil 
Pollution  Act  of  1990  (Pub.  L.  101-380), 
and  of  the  Hazardous  Materials 
Transportation  Act 

(b)  Response  plans  for  shipments  of 
oil  in  bulk  packagings.  After  September 
30. 1993,  no  person  may  transport  oil  in 
a  bulk  packaging  imless  that  p«^on  has 
a  current  written  plan  that: 

(1)  Sets  forth  the  manner  of  response 
to  discharges  that  may  occur  during 
transportation; 

(2)  Takes  into  account  the  maximum 
potential  discharge  of  the  contents  firom 
the  packaging; 

(3)  Identifies  who  will  respond  to  a 
discharge; 

(4)  Identifies  the  appropriate  persons 
and  agencies  (including  their  telephone 
numbers)  to  be  contacted  in  regard  to 
such  a  discharge  and  its  handhug, 
including  the  National  Response  Center 
(see  Note  following  §  171.15);  and 

(5)  For  each  motor  carrier,  is  retained 
on  file  at  that  person's  principal  place 
of  business  and  at  each  location  where 
dispatching  of  motor  vehicles  occurs: 
and  for  each  railroad,  is  retained  on  file 
at  that  person's  principal  place  of 
business  and  at  the  dispatcher's  office. 

(c)  Response  plans  for  shipments  of 
bulk  packagings  containing  oil  in  a 
quantity  greater  than  IjOOO  barrels 
(42.000  U.S.  gallons).  Alter  February  18, 
1993,  no  person  may  transport  a  bulk 
packaging  containing  oil  in  a  quantity 
greater  than  1,000  barrels  unless  that 
person  has  a  current  written  plan  that: 

(1)  Conforms  with  all  requirements 
specified  in  paragraph  (b)  of  this 
section; 

(2)  Is  consistent  with  the  requirements 
of  the  National  Contingency  Plan  (40 
CFR  part  300)  and  Area  Contingency 
Plans; 

(3)  Identifies  the  qualified  individual 
having  full  authority  to  implement 
removal  actions,  and  requires 
immediate  communications  between 


that  individual  and  the  appropriate 
Federal  official  and  the  persons 
providing  spill  response  personnel  and 
equipment; 

(4)  Identifies,  and  ensures  by  contract 
or  other  means  the  availability  of, 
private  personnel  (including  address 
and  phone  niunber)  and  eqmpment 
necessary  to  remove,  to  the  maximum 
extent  practicable,  a  worst  case 
discharge  (including  a  discharge 
resulting  from  fire  or  explosion)  and  to 
mitigate  or  prevent  a  substantial  threat 
of  such  a  discharge; 

(5)  Describes  the  training,  equipment 
testing,  periodic  unannounced  drills, 
and  response  actions  of  fodlity 
personnel,  to  be  carried  out  tmder  the 
plan  to  ensure  the  safety  of  the  facility 
and  to  mitigate  or  prevent  the  discharge, 
or  the  substantial  threat  of  a  discharge; 
and 

(6)  Is  submitted,  and  resubmitted  in 
event  of  any  significant  change,  to  the 
Associate  Administrator  for  Hazardous 
Materials  Safety  (for  portable  tanks),  to 
the  Federal  Railroad  Administrator  (for 
tank  cars),  or  to  the  Federal  Highway 
Administrator  (for  cargo  tanks). 

4.  In  §  171.8,  a  definition  for  "oil"  is 
added  in  appropriate  alphabetical  order 
to  read  as  follows: 

I171J    PeflnMone  end  ebbfvlatlone. 

Oil  means  oil  of  any  kind  or  In  any 
form,  Including,  but  not  limited  to. 
petroleum,  vegetable  oil,  animal  oU,  fuel 
oil,  sludge,  oil  refose,  and  oil  mixed 
with  wastes  other  than  dredged  spoil. 

•  •        •        •        • 

5.  In  $  171.11,  paragraph  (d)(14)  U 
added  to  read  as  follows: 

f  171.11    UeeoflCAOtechnicai 
iftslructione. 

•  •        •        •        • 

(d)'  •  • 

(14)  When  a  bulk  packaging  contains 
a  hazardous  material  which  meets  the 
definition  of  "Oil"  (see  §  171.8)— 

(i)  The  shipping  description  must 
include  the  word  "Oil",  as  specified  in 
§  172.203(o)  of  this  subchapter;  and 

(ii)  The  requirements  of  §  171.5  with 
respect  to  response  plans  are  applicable. 

6.  In  8 171.12,  paragraph  (b)(17)  is 
added  to  read  as  follows: 

f  171.12    Import  and  export  ahlpmente. 

(b)*** 

(17)  When  a  bulk  packaging  contains 
a  hazardous  material  whidi  meets  the 
definiticm  of  "Oil"  (see  §  171.8>— 

(i)  The  shipping  description  mxist 
include  the  word  "Oil",  as  specified  in 
§  172.203(o)  of  this  subchapter:  and 


(ii)  The  requiremeots  of  §  171.5  with 
respsct  to  respoQse  plans  are  applicable. 

•        •        «        •        • 

7.  In  §  171.12a,  paragraph  Ml6)  it 
added  to  read  as  follows: 


f  171.12a   CMtadianah^RMota 
packaginga. 


(b)*«l*» 

(16)  When  a  bulk  packaging  contains 
a  hazardous  material  that  meets  the 
definition  of  "Oil"  (see  §  171.8)— 

(i)  The  shipping  description  must 
include  the  word  "Oil",  as  specified  in 
§  172.203(o)  of  this  subchapter;  and 


(ii)  The  re(|uireffientB  of  S  171.5  «vith 
respect  to  respoaaa  plans  izb  applicahk. 

•       •       •       •       • 

8.  In  §  171.15,  the  Note  is  revised  to 
read  as  follows: 

fin.lS   Imniadtota  noboe  of  eartain 
haiardeuai 


Note:  40  CFR  parts  117  and  302.  and  33 
CFR  part  153,  require  persons  in  charge  of 
bciUties  (Includbig  transport  vehiclet, 
vessels,  and  aircraft)  to  report  any  discharge 
of  oil  or  any  release  of  a  hazardous  substance 
in  a  quantity  equal  to  or  greater  than  its 
reportable  quantity,  as  soon  ai  tltat  person 
has  knowledge  of  the  release,  to  the  U.S. 


Coast  Guard  Nadonal  Rauooee  Canter  at  <toU 
free)  800-424-8802  or  (toll)  202-267^2675. 

PART  172— HAZARDOUS  MATERUU^ 
TABLE.  SPECIAL  PROVISIONS. 
HAZAflfXXIS  MATERIALS 
COMMUNICATIONS,  EMERGENCY 
RESPONSE  INFORMATION  AND 
TRAINING  REQUmEMENTS 

9.  The  authority  citation  for  part  172 
is  revised  to  read  as  follows: 

AudMrity:  49  U.S.C  App.  1803, 1804, 
1805, 1808;  33  U.S.C  1321;  49  CFR  part  1. 
unless  otherwise  noted. 

1172.101    [AnModad] 


10.  In  the  §  172.101  Table,  the  following  entry  is  added  in  appropriate  alphabetical  order. 
S  172.101    Hazardoua  materials  tabia 


Sym- 

t>0«8 


Hazardous 


materials  descripttons  and 
proper  shipping  names 


(8)  Packaoing  authortza-  (9)  QuanMy  Im- 
BonsTsi73.*~) 


(10)  Vs 
Howagers- 


Hazard 
dassor 
OlvMon 


Hon  Num- 
bers 


Pack- 
ing 
group 


LatMHs) 

reQuked 

(Mnaen- 

capled 


Special 
■tons    Excap- 


Nonbuk 
packag- 
ing 


Buk 
pack- 
aging 


Pas- 
senger Cargo 
akcwl  aiicratt 
orraM      only 

car 


Other 
Veeeal  t»om- 
•tow-      age 


(1) 


(2) 


(3)  (4)  (5)  (6)  (7)        (8A)        (8B)        (80)       (9A)       (96)      (10A)     (108) 


OH,  n.o.s.,  wHh  a 
93  "C  (200  -F). 


Ilaahpoint  not  l98»  than 


9  NA9277      111  Class 9 


155         203        241 


11.  In  §  172.203,  paragraph  (o)  is 
added  to  read  as  follows: 

f  172.203    Additional  daacription 
raquiramanta. 


(o)  Oil.  Except  for  shipments  in  non- 
bulk  packagings  and  petroleum 
distillates  specifically  identified  in  the 
§  172.101  Table  (e.g.,  gasoline, 
kerosene),  if  the  fact  that  a  hazardous 
material  that  meets  the  definition  of  oil 
is  not  communicated  through  the  proper 
shipping  name,  the  word  "oil"  must  be 
entered,  in  parentheses,  in  association 
with  the  basic  description. 

PART  173— SHIPPERS-GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

12.  The  authority  citation  for  part  173 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1803, 1804, 
1805, 1806, 1807, 1808, 1817;  49  CFR  part  1, 
unless  otherwise  noted. 

13.  In  §  173.140,  paragraph  (b)  is 
revised  to  read  as  follows: 

§173.140    Claaa  »-Def initiona. 


(b)  Any  material  that  meets  the 
definition  in  §  171.8  of  this  subchapter 
for  an  elevated  temperature  material,  a 
hazardous  substance,  a  hazardous 
waste,  a  marine  pollutant,  or  oil. 

14.  In  §  173.150,  paragraphs  (fl(3)(viii) 
and  (f)(4)  introductory  text  are  revised 
to  read  as  follows: 

1173.150    Exceptions  for  Claaa  3 
(fl«fnmat>l«  and  eombustlbia  liquids). 

•        •         •         •        • 

(f)  •  *  * 

(3)  *  '  • 

(viii)  The  requirements  of  §§  171.5. 
173.1, 173.21, 173.24, 173.24a,  173.24b, 
174.1, 177.804, 177.817.  and  177.834  of 
this  subchapter. 

(4)  A  combustible  liquid  that  is  not  a 
hazardous  substance,  a  hazardous 
waste,  a  marine  pollutant,  or  oil  is  not 
subject  to  the  requirements  of  this 
subchapter  if  it  is  a  mixture  of  one  or 
more  components  that — 

15.  In  §  173.155,  paragraph  (d)  is 
added  to  read  as  follows: 

1173.155    Exc«ptienaforClaaa9 
(miscellaneous  hazardoua  materiala). 


(d)  Oil.  Except  for  hazardous  wastes, 
hazardous  substances,  and  marine 
pollutants  the  requirements  of  this 
subchapter  do  not  apply  to  oil  in  non- 
bulk  packagings. 

PART  174-CARRIAGE  BY  RAIL 

16.  The  authority  citation  for  part  174 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C  App.  1803, 1804. 
1808;  33  U.S.C  1321;  49  CFR  1.53(e),  1.53, 
app.  A  to  part  1. 

17.  In  §174.25,  paragraph  (b)(l)(i). 
reference  to  "§  172.10"  is  revised  to  read 
"§  172.101",  and  paragraph  (b)(6)  is 
added  to  read  as  follows: 

f  174.25    Addlttonallnfonnation  on  way 
bills,  awHehing  orders  and  other  billinga. 


(b)  •  •  * 

(6)  Except  for  shipments  in  non-bulk 
packagings  and  petroleum  distillates 
specifically  identified  in  the  §  172.101 
Table  (e.g.,  gasoline,  kerosene),  if  the 
fact  that  a  hazardous  material  that  meets 
the  definition  of  oil  is  not 
communicated  through  the  proper 
shipping  name,  the  word  "oil"  must  be 
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entered,  in  parentlieses,  in  association 
with  the  basic  description. 

•        •        •        •        * 

PART  176— CARRIAOE  BY  VESSEL 


Aaftorily:  49  U.S.C  App.  1803, 1804. 
180S.  1808: 49  CFR  1.53,  spp.  A  to  part  1. 


Issued  in  Washington,  DC  on  )anuaiy  19, 
1993  under  authority  delegated  in  49  CFR 
parti. 
|17«.70    [Amwidedl  Doogbs  B.  Haai. 

19.  In  $  176.70  the  words  ",  and  Acting  Administrator.  Research  and  Special 

shipments  of  oil  in  bulk  packagings,"         Programs  Administration. 
18.  The  authority  dtatioo  for  part  176     are  added  to  paragraph  (a)  following  the     IFR  Doc  93-1866  FUed  2-1-93;  8:45  ami 
continues  to  read  as  follows:  words  "Marine  pollutants."  biujno  cooc  4aifr-«-p 
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Department  of  the 
Interior ^^_ 

Bureau  of  Indian  Affairs 

Seneca  Nation  of  Indians,  New  York;  Use 
and  Distribution  of  Liquor;  Notice 
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DEPARTMENT  OF  THE  INTERIOR 

BuTMU  of  Indian  Affairs 

Seneca  Nation  of  Indians,  New  York; 
Use  and  Distritxitlon  of  Liquor 

January  13, 1993. 

AGENCY:  Bureau  of  Indian  A^rs. 

Interior. 

ACnON;  Notice. 

SUMMARY:  This  Notice  is  published  in 
accordance  with  authority  delegated  by 
the  Secretary  of  the  Interior  to  tbe 
Assistant  Secretary— Indian  Affairs  by 
209  DM  8,  and  in  accordance  with  the 
Act  of  August  15, 1953,  67  Stat.  586. 18 
U.S.C.  1161.  This  notice  certifies  that 
Ordinance  No.  89-01  enacting  the 
"Seneca  Nation  of  Indians  Use  and 
Distribution  of  Liquor  Ordinance"  was 
duly  adopted  by  the  Seneca  Nation  of 
Indians  on  January  21. 1989.  The 
ordinance  provides  for  the  distribution 
of  alcoholic  beverages  in  the  area  of 
Indian  coimtry  under  the  jurisdiction  of 
the  Seneca  Nation  of  Indians. 
DATES:  This  Ordinance  is  effective  as  of 
February  2, 1993. 

FOR  FURTHER  MFORMATION  CONTACT: 
Bettie  Rushing,  Chief,  Branch  of  Judicial 
Services,  Division  of  Tribal  Government 
Services.  18th  &  C  Streets,  NW.,  MS 
2611^vaB.  Washington.  DC  20240- 
4001;  telephone  (202)  208-4400. 
SUPPIXMENTARY  MFORMATION:  The 
Seneca  Nation  hereby  adopts  Ordinance 
No.  89-01.  regulating  possession  and 
prohibiting  sale  of  intoxicating 
beverages  on  the  Seneca  Reservations. 
The  Ordinance  reads  as  follows: 

Section  1.  Unlawful  Sale  and 
introduction  of  Intoxicating  Beverages. 
The  sale,  and  introduction  for  purposes 
of  sale  of  intoxicating  beverages  shall  be 
unlawful  within  the  Indian  country 
subject  to  this  Ordinance. 

Section  2.  Unlawful  possession  of 
Intoxicating  Beverages.  The  possession 
and  consumption  of  intoxicating 
beverages  shall  be  luilawful  on  the 
pubhc  lands  of  the  Seneca  Reservation 
within  the  Indian  coimtry  subject  to  this 
Ordinance,  including  public  highways, 
bridges,  Seneca  Nation  property, 
pariung  lots,  driveways,  and  grounds 
siuTOunding  Seneca  Nation  Buildings. 


Section  3.  Possession  by  minors.  It 
shall  be  unlawful  for  any  person  under 
the  age  of  twenty-one  to  possess  or 
consume  intoxicating  beverages,  or  for 
any  person  to  give  intoxicating 
beverages  to  any  person  vmder  the  age 
of  twenty-one.  on  Indian  coimtry  subject 
to  this  Ordinance. 

Section  4.  Maintaining  premises 
where  intoxicating  beverages  are 
consumed,  possessed  or  served.  It  shall 
be  unlawful  for  any  person  to  maintain 
premises  where  intoxicating  beverages 
are:  (1)  Consumed,  possessed,  or  served 
to  any  person  under  the  age  of  twenty- 
one:  (2)  consumed,  possessed  or  served 
in  violation  of  this  Ordinance. 

Section  5.  Conformity  with  State  laws 
and  this  Ordinance.  The  possession  of 
intoxicating  beverages  shall  be  lawful 
within  the  Indian  county  subject  to  this 
Ordinance,  provided  that  sudi 
possession  is  not  prohibited  by  this 
Ordinance  and  is  in  conformity  with  the 
laws  of  the  State  of  New  York. 

Section  6.  Application  of  Ordinance 
to  Reservation  lands.  The  Seneca 
Reservation  land  to  which  this 
Ordinance  applies  is  the  Indian  country 
subject  to  the  jurisdiction  of  the  Nation, 
except  for  those  Allegany  Reservation 
lands  which  are  within  the  City  of 
Salamanca  and  are  not  included  in  the 
area  set  aside  for  Seneca  Nation  Housing 
Authority  Project  40-9.  For  the 
purposes  of  this  Ordinance,  these  lands 
shall  be  referred  to  as  "the  Indian 
country  subject  to  this  Ordinance." 

Section  7.  Violations — Remedies. 

(a)  llie  Nation  may  bring  an  action  in 
the  Peacemakers  Courts  against  any 
person  for  violation  of  this  Ordinance. 
The  action  shall  be  initiated  by  the 
filing  of  a  written  compliant  with  the 
court  of  the  tribal  prosecutor,  sworn  to 
by  a  person  having  personal  knowledge 
of  the  charged  violation,  or  by  a 
Marshall  or  Seneca  Nation  Law 
Enforcement  officer  having  personal 
knowledge  of  the  charged  violation.  The 
complaint  shall  set  forth  the  essential 
facts  charging  that  a  named  individual 
has  violated  this  Ordinance.  Such 
action,  including  any  appeal  which  is 
taken  from  the  decision  of  the 
Peacemakers  Court,  shall  be  governed 
by  the  Seneca  Nation  Qvil  Procedure 
Rules. 


(b)  Any  person  found  to  have  violated 
this  Ordinance  shall  pay  a  fine  of: 

(1)  No  more  than  $5000  and  no  less 
than  $0  for  a  Section  1  violation,  plus 
court  costs. 

(2)  No  more  than  $5000  and  no  less 
than  $0  for  a  Section  2  violation,  plus 
court  costs. 

(3)  No  more  than  $5000  and  no  less 
than  $0  for  a  Section  3  violation,  plus 
court  costs. 

(4)  No  more  than  $5000  and  no  less 
than  $0  for  a  Section  4  violation,  plus 
court  costs. 

In  addition  to  the  penalty  described 
for  such  a  violation,  all  intoxicating 
beverages  confiscated  from  any  person 
found  to  have  violated  this  Ordinance 
shall  be  destroyed. 

(c)  In  lieu  of  imposing  a  fine  pursuant 
to  subsection  (b)  above,  the  Peacemakers 
Court  may  employ  the  procedure 
provided  in  section  4-102(a),  (b)  of  the 
Seneca  Nation  of  Indians  Qvil 
Procedure  Code. 

(d)  Any  person  found  to  have  violated 
this  Ordinance  who  is  charged  with  a 
second  subsequent  violation  may  be 
referred  to  any  other  jurisdiction  which 
the  Peacemakers  Court  determines  has 
concurrent  jurisdiction  over  the  charge. 

(e)  In  addition  to  other  remedies,  the 
Peacemakers  Court  may  enjoin  any 
person  in  violation  of  this  Ordinance. 

Section  8.  Enforcement.  The 
Marshals,  the  Seneca  Nation 
Conservation  Officers  and  officers  of  the 
Seneca  Nation  Law  Enforcement 
Department  are  authorized  to  enforce 
this  Ordinance  within  the  Indian 
country  subject  to  this  Ordinance. 

Section  9.  Unlawfully  intoxicating 
beverages  to  be  confiscated.  The 
Marshals,  the  Seneca  Nation 
Conservation  Officers  and  law 
enforcement  officers  shall  confiscate 
and  preserve  as  evidence  all 
intoxicating  beverages  sold,  introduced 
for  purposes  of  sale,  or  possessed  in 
violation  of  this  Ordinance  within  the 
Indian  country  subject  to  this 
Ordinance. 
Eddie  F.  Brown, 

Assistant  Secntaiy— Indian  Affairs. 
IFR  Doc  93-2362  Filed  2-1-93;  8:45  am) 
BHJJNO  CODE  43ie-4B-M 
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FEDERAL  REGISTER  SUBSCRIBERS: 

IMPORTANT  INFORMATION 

ABOUT  YOUR  SUBSCRIPTION 

After  6  years  without  an  adjustment,  it  has  become  necessary  to  increase  the  price  of  the  Federal 
Register  in  order  to  begin  recovering  the  actual  costs  of  providing  this  subscription  service. 
Effective  October  1, 1992,  the  price  for  the  Federal  Register  will  increase  and  be  offered  as 
follows: 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE— Each  business  day  you  can  continue 
to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  Regulations  List  of  Sections  Affected  (LSA),  all  for  $415.00  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE— With  this  subscription  service,  you 
will  receive  the  Federal  Register  every  business  day  for  $375.00  per  year. 

HOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
in  your  subscription. 

AT  RENEWAL  TIME 

At  renewal  time,  to  keep  this  important  subscription  coming — you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
and  order  only  the  parts  that  suit  your  needs: 

I  •  renew  your  entire  Federal  Register  Service  (complete  service) 

or  select. . . 

the  daily  only  Federal  Register  (basic  service) 

and  complement  the  basic  service  with  either  of  the  following  supplements:  the  monthly 
Federal  Register  Index  or  the  monthly  LSA 


When  your  current  subscription  expires,  you  will  receive  a  renewal  notice  to  continue  the 
complete  Federal  Register  service.  At  that  time,  you  will  also  receive  an  order  form  for  the  daily 
Federal  Register  basic  service,  the  Federal  Register  Index,  and  the  LSA. 

To  know  when  to  expect  the  renewal  notice,  check  the  top  line  of  your  subscription  mailing  label 
for  ^|ie  month  and  year  of  expiration  as  shown  in  this  sample: 

A  renewal  notice  will  be  sent 
approximately  90  days  before 
the  end  of  this  month. 


A  FR  SMITH212J 
JOHN  SMITH 
212  MAIN  ST 
FORESTVILLE 


\ 


DEC  92      R 


MD    20747 


Order  now ! 


/  /  /  / 


For  those  of  you  who  must  keep  informed 
atXMJt  Presidential  Proclamations  and 
Emcutivs  Orders,  there  is  a  convenient 
reference  source  that  will  make  researching 
these  documents  much  easier. 

Arranged  by  sut)iect  matter,  this  edition  of 
the  Codification  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  April  13, 1945, 
through  January  20,  1989,  and  which  have  a 
continuing  effect  on  the  public.  For  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  "reconstruct"  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1945-1989  period -along  with  any 
amendments— an  indication  of  its  current 
status,  and,  where  applicable,  its  location 
in  this  voluma 

Published  by  the  Office  of  the  Federal  Register, 
National  Archives  and  Records  Administration 


Superintendent  of  Documents  Poblications  Order  Form 

Order  procsssiitg  code: 

♦  6661 

I I  YlLo,  please  send  me  the  following: 


Charge  your  order.  liflHK 


Its  Easy! 


lb  fax  your  orders  (202)-512-225( 


copies  of  CODinCATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS. 


S/N  069-000-00018-5  at  $32.00  each. 


The  total  cost  of  my  order  is  $ .  International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Fayment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account        LI 
I I  VISA  or  MasterCard  Account 


(Company  or  Personal  Name) 


(Please  type  or  prim) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Code) 


(Credit  card  expiration  dale) 


Thank  you  for 
your  orderfl 


(Daytime  phone  including  area  code) 


(Authorizing  Signature) 


(t2/91>| 


(Purchase  Order  No.) 

YES    NO 

Mtf  nt  make  your  name/addrcas  avaBaMc  to  other  maflcn?  I I   I I 


Mail  lb:    New  Orders,  Superintendent  of  Documents 
P.O.  Box  371954,  PittsbuiBh.  PA  151S0-7954 
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Rules  and  Regulations 


TMt  Mdton  of  »!•  FEDERAL  REOtSTER 

containB  nsgulMory  documMlK  iMMtag  ganc 
a^picaMlly  and  legal  flltact.  moM  o«  wNch 
am  keyad  to  and  axffed  in  th*  Coda  of 
Federal  Reguiationa,  wtiich  ia  publMtad  undar 
50  titles  pursuant  to  44  USXl.  IStO. 

The  Code  of  Federal  Regulattons  Is  aotd  by 
the  Superintendent  of  Documents.  Prieaa  of 
new  books  are  listod  in  the  lirst  FEDERAL 
REGISTER  Issue  of  each  1 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Part  201 
[Notice  1993-3} 

Ex  Part*  Communications 

AGENCY:  Federal  Electim  Commissian. 
ACTION:  Notice  of  public  hearing. 

SUMMARY:  The  Federal  Election 
Commission  is  considering  holding  a 
public  bearing  oo  its  interim  ex  parte 
communication  rules.  The  rulee 
establish  procedures  for  handling 
communications  made  to  Cbmmissianer 
offices  in  connection  with  Commission 
audits,  litigation,  rulemaking 
proceedings  and  advisory  opinions,  l^ 
persons  not  employed  by  the 
Commission. 

DATES:  The  Commission  is  considering 
holding  a  hearing  on  March  31, 1993  at 
10:00  a.m.  if  a  sufficient  number  of 
persons  are  interested  in  testifying. 
RequesU  to  testify  must  be  received  on 
or  before  March  5, 1993.  Persons 
requesting  to  testify  must  also  submit 
written  comments  by  March  5. 19«3.  if 
they  have  not  previou&fy  filed  written 
comnients  on  the  proposed  rules. 
ADDRESSES:  Requests  to  testify,  and  any 
accompanying  comments,  must  b«  aiade 
in  writing  and  addressed  to:  Ms.  Susan 
E.  Propper,  Assistant  General  Counsel. 
999  E  Street  NW..  Washington.  EIC 
20463.  Commission  hearings  are  held  in 
the  Commissioo's  ninth  floor  meeting 
room,  999  E  Street  NW.,  Washington, 
DC 

FOR  FURTHER  MFOfMATION  CONTACT:  Ms. 
Susan  E.  Proj^wr,  Assistant  General 
Counsel,  (202)  219-3690  or  (800)  424- 
9530. 

SUPPLEMENTARY  INF0RMA7I0H:  On 
December  9, 1992  (57  PR  58133),  the 
Commission  published  interim  final 
rules,  with  a  request  for  comments.  The 
rules  established  procadures  for 
handling  communications  made  to 


Conunissioner  offices  in  coaiMctiaa 
with  Commission  audits,  Utigatim. 
rulemaking  proceedings  and  advisory 
opinions,  by  persons  not  employed  by 
the  Commission.  These  communications 
are  pohibited,  in  the  case  of  audits  and 
litigation;  and  are  to  be  part  of  tho 
public  record,  in  the  case  of  rulemaking 
proceedings  and  advisory  opinions. 

Although  these  rules  became  effective 
apon  publication  in  the  Federal 
Register,  the  Commission  sUted  that  It 
would  consider  comments  received  on 
or  before  )anuary  8, 1993,  and  might  t*. 
evaluate  the  rules  in  light  of  such 
comments.  A  number  of  timefy 
comments  were  received,  one  of  which 
requested  that  the  Commission  hold  a 
public  hearing  on  these  rules.  The 
Commission  is  willing  to  hold  a  hearing 
if  a  sufficient  number  of  interested 
parties  request  an  opportunity  to  testify. 

Dated:  )amiary  29, 1993. . 
Scott  E.  Tliomas, 

Chairman,  Federal  Eiection  Commissioa. 
|FR  Doc  93-2525  Filed  2-2-93: 8:45  am] 
BUjNe  cooc  <ns-M-« 


DEPARTMENT  OF  TRANSPORTATION 
FMeraf  Aviation  Admhilstraflon 
14  CFR  Part  33 

[Dociiet  No.  9^-ANE-29;  Special  CondWons 
No.  SC-82-01-NEI 

Spedat  Conditions:  Turfoomaea  Maidia 
1A2TurboshaflEngln« 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Final  special  conditions. 

SUIOIARY:  These  special  cooditioos  are 
issued  for  the  Turbomeca  Model  Makila 
1A2  turboshafl  engine.  This  engine  will 
have  novel  or  unique  engine  ratings  that 
are  not  defined  by  the  applicable 
airworthiness  regulations.  These  special 
conditions  contain  the  additional  safety 
standards  which  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  established 
by  the  airworthiness  standards  of  part 
33  of  the  Federal  Aviation  Regulations. 
EFFECTIVE  DATE:  March  5, 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Chung  Haeh,  Engine  and  Propeller 
Standards  Staff.  ANE-110,  Engine  and 
Propeller  Directorate.  Aircraft 
Certification  Service.  FAA.  New 


VoL  sa,  Na  » 


Wedoaadty. 


3.  1M3 


England  Region,  12  New  England 
Executive  Park,  Burlington. 
Massachusetts  01803-5229:  (•17)273- 
7077;  Fax (617)  270-2412. 
SUPPI^HENTARfT  MFORMATIOM: 

Backgnmnd 

On  July  31. 1991,  Turbomeca,  apfHad 
for  an  amendment  to  Type  Cntiflcata 
No.  E12-NE.  to  include  a  new  Mod^ 
Makila  IA2  tmboshaft  engine.  Tb« 
Makila  1A2  turboahaft  engine,  a 
derivative  of  the  Makila  lA  turboaheft 
engine,  is  rated  at  30-Second  one  engioa 
inoperative  (OEI),  2-Minute  OEI,  30- 
Kfinufe  OEI,  continuous  OEI,  TakeolF, 
and  Maximum  Continuous  ratings. 

The  applicable  airworthiness 
requirements  do  not  contain  30-Second 
OEI,  and  2-Minute  CfB,  rating 
definitions,  and  do  not  contain  adeouate 
or  appropriate  safety  standards  for  toe 
type  certification  of  these  new  and 
unusual  engine  ratings. 

Type  Cartificatioa  Basis 

Under  the  provisions  of  $  21.1fn  ol 
the  Federal  Aviation  Regulations  (PAR). 
Turbomeca  must  show  that  the  Model 
Makila  1A2  turboshafl  engine  meets  the 
applicable  provisions  of  the  regulations 
incorporated  by  refBrence  in  Type 
Certificate  No.  E12-NE.  or  the 
applicable  regulations  in  effect  on  the 
date  of  application.  The  Federal 
Aviation  Regulations  inccnporatad  by 
reference  in  Type  Certificate  Na  £13- 
NE  are:  S  21.29  and  part  33,  effective 
February  1, 1965,  as  amended. 

The  Administratcv  finds  that  the 
applicd>k  atrworthioess  regulations  do 
not  contain  adaquete  or  appropriate 
safety  standards  for  the  Model  Makila 
1A2  turboshaft  engine  because  of  the 
new  and  unique  engine  ratings. 
therefore,  the  Administrator  prescribes 
special  conditions  under  the  provisimis 
of  §  21.16  to  establish  a  level  safety 
equivalent  to  that  eetablisbed  in  the 
regulations. 

Special  coiMiitions,  as  spprepiiata.  ue 
issued  in  accordance  with  %  11.49  of  tlM 
FAR  after  public  notice,  as  required  by 
§§  11.28  and  11.29(b),  and  become  part 
of  the  type  certification  basis  in 
accordance  with  $21.101(bM2). 

Discussion  of  Comments 

Interested  persons  have  been  afforded 
the  opportunity  to  participate  in  the 
making  of  these  special  conditions.  No 
comments  were  received  on  the  ^>ecial 
conditions  as  propoead. 
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The  FAA  has  determined  that  since 
the  issuance  of  the  Proposed  special 
conditions,  "The  Special  Conditions" 
section  required  the  following  two 
typographical  changes  in  paragraphs 
(c)(1)  and  (g)(4),  and  one  clariHcation  in 
paragraph  (h)(2): 

(a)  Paragraph  (c)(1):  The  word 
"operation"  was  changed  to 
"operating." 

(b)  Paragraph  (g)(4):  The  header 
•'•  '  •  Maximum  Continuous  OEl 
power"  was  changed  to  "•  *  * 
Maximum  Continuous  power." 

(c)  Paragraph  (h)(2):  The  end  of  the 
last  sentence  "*  '  *  the  maximum 
operating  temperature  limit"  was 
changed  to"*  *  *  the  SO-second OEI 
rating  operating  limit,"  as  the  meaning 
and  intent  of  these  two  phrases  are  the 
same. 

After  careful  review  of  the  available 
data,  the  FAA  determined  that  air  safety 
and  the  public  interest  require  the 
adoption  of  the  special  conditions  with 
the  changes  described  above. 

CoDcIusion 

This  action  afi^ects  only  certain  novel 
or  unusual  design  features  on  one  model 
engine.  It  is  not  a  rule  of  general 
applicability,  and  affects  only  the 
manufacturer  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
engine. 

List  of  Sd>}ects  in  14  CFR  Part  33 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  authority  citation  continues  to 
read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421. 
1423.  49  U.S.C  106(g). 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  for  the  Turbomeca  Model 
Makila  1A2  turboshaft  engine  are  issued 
as  part  of  the  type  certification  basis: 

(a)  In  addition  to  the  requirements  of 
Section  33.7,  the  following  ratings  are 
dePmed: 

(1)  RATED  30-SECOND  ONE- 
ENGINE-INOPERATIVE  (OEI)  POWER: 
The  brake  horsepower  developed 
statically  in  standard  atmosphere  at  sea 
level,  or  at  a  specified  altitude  and 
temperature,  for  continued  one-flight 
operation  after  the  failure  of  one  engine 
in  multi-engine  rotorcrafl,  limited  to 
three  periods  of  use  no  greater  than  30 
seconds  each,  at  rotor  shaft  rotation 
speed  and  gas  temperature  established 
for  this  rating  by  FAR  part  33  or  this 
special  condition. 

(2)  RATED  2-MINUTE  OEI  POWER: 
The  bralce  horsepower,  developed 


statically  in  standard  atmosphere  at  sea 
level,  or  at  a  specified  altitude  and 
temperature,  for  continued  one-flight 
operation  after  failure  of  one  engine  in 
multi-engine  rotorcraft.  limited  to  three 
periods  of  use  of  up  to  2  minutes  each, 
at  rotor  shaft  rotation  speed  and  gas 
temperature  established  for  this  rating 
by  FAR  part  33  or  this  special  condition. 

(b)  In  addition  to  the  requirements  of 
§  33.4.  mandatory  inspection  and 
maintenance  actions  reauired,  following 
the  use  of  the  30-Second  or  2-Minute 
OEI  rating,  must  be  included  in  the 
airworthiness  limitations  section  of  the 
appropriate  engine  manuals. 

(c)  In  addition  to  the  requirements  of 
§  33.27.  the  following  tests  must  be 
conducted  for  the  most  critically 
stressed  rotor  component  of  each 
turbine  and  compressor,  including 
integral  drum  rotors,  and  centrifugal 
compressors.  For  30-Second  and  2- 
Minute  OEI  conditions,  test  for  a  period 
of  2V;j  minutes. 

(1)  At  its  maximum  operation 
temperature,  except  as  provided  in 
§  33.27(c)(2)(iv),  and 

(2)  At  the  highest  speed  determined  in 
accordance  with  §33.27(c){2)(i)  through 
(c)(2)(vi). 

(3)  This  test  may  be  performed  using 
a  separate  test  vehicle  if  desired. 

(4)  Following  the  test  based  on  the  30- 
Second  OEI  rating,  rotor  growth  and 
distress  beyond  dimensional  limits  for 
an  overspeed  condition  is  permitted, 
provided  the  structural  integrity  of  the 
rotor  is  maintained,  as  shown  by  a 
procedure  acceptable  to  the 
Administrator. 

(d)  In  addition  to  the  requirements  of 
§  33.29,  the  engine  must  provide  for  a 
means  to  indicate  when  the  engine  is  at 
either  30-Second  or  2-Minute  OEI  rated 
power  level,  and  to  determine  the 
elapsed  time  of  operation  at  2-Minute 
OEI  and  30-Second  OEI  rated  power 
levels. 

(e)  In  addition  to  the  requirements  of 
§  33.67,  the  engine  must  provide  for  a 
means  for  automatic  availability  of  the 
30-Second  OEI  power,  and  engine  test 
runs  must  be  performed  to  demonstrate 
automatic  switching  to  a  30-Second  OEI 
rating  condition. 

(f)  In  addition  to  the  requirements  of 
§  33.85,  tests  performed  at  the  30- 
Second  and  2-Minute  OEI  ratings  diuing 
the  applicable  endurance  test  prescribed 
in  §  33.87,  may  be  used  in  showing 
compliance  with  the  requirements  of 

§  33.85  for  these  OEI  ratings. 

(g)  In  addition  to  the  requirements  of 
§  33.87,  an  engine  test  must  be 
conducted  four  times,  using  the 
following  test  sequence  for  a  total  of  not 
less  than  120  minutes: 


(1)  Takeoff  Power— three  minutes  at 
rated  takeoff  power 

(2)  30-Second  OEI  power— thirty 
seconds  at  rated  30-Second  OEI  power 

(3)  2-Minute  OEI  power— two  minutes 
at  rated  2-Minute  OEI  power 

(4)  30-Minute  OEI,  Continuous  OEI,  or 
Maximum  Continuous  power — five 
minutes  at  rated  30-Minute  OEI  power, 
or  rated  Continuous  OEI  power,  or  rated 
Maximum  continuous  power, 
whichever  is  greatest,  except  that  during 
the  first  test  sequence  this  period  shall 
be  65  minutes 

(5)  Minimum  flight  power— one 
minute  at  minimum  flight  power 

(6)  30-Second  OEI  power— thirty 
seconds  at  rated  30-Second  OEI  power 

(7)  2-Minute  OEI  power — two  minutes 
at  rated  2-Minute  OEI  power 

(8)  Idle  power — one  minute  at  Idle 
power 

(h)  In  addition  to  the  requirements  of 
Section  33.88,  the  following  must  be 
performed:      . 

(1)  For  engines  that  do  not  provide  a 
means  for  temperature  limiting,  conduct 
a  test  for  a  period  of  five  minutes  at  the 
maximum  permissible  power-on  RPM, 
with  the  gas  temperature  at  least  75 
degrees  Fahrenheit  higher  than  the  30- 
Second  on  rating  operating  limit. 

(2)  For  engines  that  provide  a  means 
for  temperature  limiting,  conduct  a  test 
for  a  {>eriod  of  four  minutes  at  the 
maximum  permissible  power-on  RPM. 
with  the  gas  temperature  at  least  35 
degrees  Fahrenheit  higher  than  the  30- 
Second  OEI  rating  operating  limit. 

(3)  Following  the  test,  rotor  assembly 
growth  and  distress  beyond  serviceable 
limits  for  an  over  temperature  condition 
is  permitted  provided  that  the  structural 
integrity  of  the  rotor  assembly  is 
maintained,  as  shown  by  a  procedure 
that  is  acceptable  to  the  Administrator. 

(i)  In  addition  to  the  requirements  of 
§  33.93.  the  engine  must  be  completely 
disassembled  after  completing  the 
additional  testing  of  §  33.87.  required 
under  this  special  condition.  The  engine 
may  exhibit  deterioration  in  excess  of 
that  permitted  in  §  33.93(b).  and  may 
include  some  engine  parts  and 
components  that  may  be  unsuitable  for 
further  use.  It  must  be  shown  by 
procedures  approved  by  the 
AdministratOT  that  the  structural 
integrity  of  the  engine  including 
mounts,  cases,  bearing  supports,  shafts 
and  rotors,  is  maintained. 

Issued  in  Burlington.  Massachusetts,  on 
January  19, 1993. 
Jack  A.  Sain. 

Manager.  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
IFR  Doc  93-2056  Filed  2-2-93;  8:45  am) 
■HXINO  COOC  4tie-1»4l 
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14CFRfarf39 

PadiM  Now8»-NM-t7>-AO;  AuMndtMnt 

AirwortWwaa  Dirtrtfa—;  F»Mwr 
Modal  F28  Mark  0100  Sw<M  Air^tonaa 

AGEMCV:  Fedaial  Aviation 

Administntion.  DOT. 

ACTION;  Final  rule.    

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AO). 
applicable  to  certain  Fokker  Model  F28 
Mark  0100  series  airplanes,  that  requires 
modification  of  the  oxygen  drop-out 
panels  of  the  forward  and  aft  cabin 
attendant  positions.  This  amendment  is 
prompted  by  reports  that  the  lanyarda 
for  the  oxygen  masks  and  mask  retainers 
at  the  forward  and  aft  cabin  attendant 
seats  are  too  short  for  the  attendanta 
seated  there  to  reach  easily.  This 
con<lition  if  not  corrected,  could  result 
in  the  cabin  attendants  seated  in  the 
forward  and  aft  cabin  attendant  seats 
being  unable  to  reach  their  oxygen 
masks  in  an  emergency  situation. 

DATES:  Effective  Iktarch  10, 1993. 

The  incorporation  by  reference  of 
certain  pubhcations  hsted  in  the 
regulationa  is  approved  by  the  Director 
of  the  Federal  Register  as  at  March  10, 
1993. 

AOORESSES:  The  service  in(ormati(m 

referenced  in  this  AD  may  be  obtained 
from  FoUter  Afrcraft  USA«  hic.  1199 
North  Fairfax  Street,  Alexandria, 
Virgmia  22314.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  E)odcet, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700.  Washington.  DC. 
FOR  FURTHER  MFORMATKW  CONTACH  Mr. 
Mark  Quam,  Aerospace  Engineer. 
Standardization  Branch.  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Renton. 
Washington  98055-4056;  telephone 
(206)  227-2145:  fex  (206)  227-1320. 
SUPm.EMENTARYINfORMATK)N:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  fAD)  that  is 
applicable  to  certain  Fokker  Model  F28 
Mark  0100  series  airplanes  was 
published  in  the  Federal  Regisler  on 
October  21, 1992  (57  FR  48002).  That 
action  proposed  to  require  modiftcation 
of  the  oxygen  drop-out  panels  of  the 
forward  and  alt  cabin  attendant 
positions. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 


makhig  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  support  tba 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

The  FAA  estimates  that  46  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  6 
work  hours  per  air{Jane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  SS5  per  work  hour. 
Required  parts  will  cost  approximately 
$223  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AO 
on  U.S.  operators  m  estimated  to  be 
$25,438,  or  $553  per  airplane.  This  total 
cost  figure  assumes  that  no  operator  has 
yet  accomplisbed  the  requirements  of 
thiaAD. 

The  regulationa  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  ar>d  the  States,  or 
on  the  distribution  of  power  and 
responsMlities  among  the  venous 
levels  ofgevemmetit  Therefore,  in 
accordance  wfth  Executive  Order  12612, 
it  is  determ{r>ed  that  this  final  rule  does 
not  have  sufRcient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasom  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  uiMier  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  iwder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  signihcant  economic 
impact,  positive  or  negative,  on  a 
substantial  numbOT  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flaxibihty  Act.  A  final  evaluation  has 
be«t  prepared  for  this  action  and  it  ia 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  l^  reference. 
Safety 

Adi^tioo  of  the  AnMudmeat 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Admim'stration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  au&onty  dtatioo  for  part  39 
continues  to  read  as  follows: 

A«Hhorily:  49  VS.C.  App.  t3»4M.  »42t 
and  1423;  49  U.SjC.  106(gk  aad  14  CFR 
11.89. 

139.13   (Aotendadl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  ainvortktnass 
directive: 

M-ei-«a.  FONKBl:  Aawadraant  39-M76. 

Docket  92-NM-177-AD. 

ApplkabiJitjr:  Model  F28  Mark  0100  series 
airplanes;  serial  ntmibers  11244  throogh 
11365.  inclusive,  and  113S7:  certif)cale4  fat 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensurs  that  the  cabin  attendants  seeled 
in  the  forward  and  aft  cabin  attendant  teats 
can  reach  tbcir  oxygen  masks  in  emerymicy 
situations,  accomplish  Hm  following; 

(a)  Whhin  6  months  after  tfae  effective  date 
of  this  AD,  modify  the  oxygen  drop-out 
panels  of  the  forward  and  aft  csfohi  atrendant 
posftlona.  in  accordance  with  Pokker  100 
Service  Bulletin  SBFlOO-35-009,  dated 
March  23. 1992. 

(b)  An  ahenwfrve  method  of  compHanee  or 
•d^usbnent  of  ttte  compliance  ftme  that 
pnwidefl  m  acceptable  level  of  safety  may  be 
u^ed  if  approved  by  the  Manager. 
Standardization  Branch,  ANM-1  }3.  FAA. 
Transport  Airplane  Direcloraf.  Operators 
shall  submit  tlteir  reqaests  throagh  an 
appropriate  FAA  Principal  Matatanance 
Inspector,  wbo  may  add  comoMots  and  ^cn 
send  it  to  die  Manaeer,  StaDdaidixsbon 
Branch.  ANM-113. 

Note:  Information  concerning  the  exMertce 
of  approved  sheiaatiae  methods  of 
compliance  with  tttis  AD.  if  any,  may  be 
obtained  ham  the  Standard  intton  Branch. 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  wKh  FAR  21.197  and  21.199  to 
operate  the  airplaee  to  a  location  wheie  the 
raquirementt  of  this  AD  can  be 
accomplished. 

(d)  The  modification  shall  be  done  ia 
accordance  witli  Fokker  100  Service  Bulletin 
SBF10O-3S-003.  dated  March  23. 1992.  This 
incorpOTStioo  by  reference  was  approved  by 
the  Director  of  tlte  Federal  Register  io 
accordance  with  5  VS.C.  &52(a}  and  1  CFR 
part  51.  Cqpies  may  be  obtained  frcmi  Fokker 
Aircraft  USA.  Inc.  1199  North  Fairfu  Straat, 
Alexandria.  Virginia  22314.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avemie.  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Fedcra) 
Register,  800  North  Capitol  Sbret,  NW..  suite 
700,  Washington,  DC 

|e)  This  ameiuimsut  becomes  effective  on 
March  10, 1993. 
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Issued  in  Renton.  Washington,  on  January 
14. 1993. 

Durell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
|FR  Doc.  93-2551  Filed  2-2-93;  8:45  am) 
WUJNO  COOE  4t10-19-M 


14  CFR  Part  39 

[Docket  No.  92-l4l*-6<>-AD;  Amendment 
39-8472:  AD  93-01-181 

Alrworthinesa  Directives;  Gulfstream 
Model  G-1159  (Gil),  G1159A  (Gill),  and 
G-1159B  (GliB)  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Gulfstream  Model  GU.  . 
GIIB.  and  GDI  series  airplanes,  that 
requires  inspections  to  detect  cracks  in 
the  forward  and  aft  fail-safe  channels 
and  splice  fittings  between  buttock  line 
(BL)  135  and  156,  and  repair  or 
replacement  of  cracked  parts.  This 
amendment  is  prompted  by  reports  of 
cracks  found  in  the  fail-safe  channels 
and  splice  fittings  on  the  wings  of 
several  Model  Gil  and  GIII  series 
airplanes.  The  actions  specified  by  this 
AD  are  intended  to  prevent  progressive 
structural  degradation  at  BL  145  wing 
spanwise  splice  and  possible  loss  of  fail- 
safe strength  capability. 
DATES:  Effective  March  10, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  10, 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Gulfstream  Aerospace  Corporation, 
P.O.  Box  2206,  M/S  D-10,  Savannah, 
Georgia  31402-9980.  This  information 
may  be  examined  at  the  Federal 
Aviation  Administration  (FAA). 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Lind  Avenue.  SW., 
Renton,  Washington;  or  at  the  FAA, 
Atlanta  Aircraft  Certification  Office, 
suite  210C.  1669  Phoenix  Parkway. 
Atlanta.  Georgia;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Steve  Flanagan,  Aerospace  Engineer, 
Airframe  Branch.  ACE-120A,  FAA. 
Atlanta  Aircraft  Certification  Office, 
suite  210C,  1669  Phoenix  Parkway, 
Atlanta.  Georgia  30349;  telephone  (404) 
991-2910:  fax  (404)  991-3606. 
SUPPl^MENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 


Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  all  Gulfstream  Model  Gil, 
GIIB,  and  GIII  series  airplanes  was 
published  in  the  Federal  Register  on 
July  7. 1992  (57  FR  29844).  That  action 
proposed  to  require  inspections  to 
detect  cracks  in  the  forward  and  aft  fail- 
safe channels  and  splice  fittings 
between  buttock  line  (BL)  135  and  156, 
and  repair  or  replacement  of  cracked 
parts. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  requests  that 
paragraph  (a)(4)  of  the  proposed  AD  be 
revised  to  require  that  operators  submit 
reports  of  crack  damage  to  Gulfstream, 
rather  than  to  the  FAA.  The  commenter 
states  that  a  requirement  to  report 
inspection  findings  to  the  FAA  would 
be  redundant,  since  Gulfstream  is 
currently  collecting  this  data  and  the 
FAA  could  obtain  that  information,  as 
necessary.  The  FAA  concurs  and  has 
revised  the  final  rule  accordingly. 

The  commenter  also  requests 
clarification  as  to  why  the  notice 
specifies  that  the  AD  is  interim  action 
when  inspections  and  repair  or 
replacement  of  any  damaged  parts 
found  would  be  required.  The  FAA's 
intent  in  stating  that  the  proposed  AD 
is  interim  action  is  to  allow  for  the 
possibility  that  a  preventive 
modification  may  be  developed,  at 
which  time  the  FAA  may  consider 
further  rulemaking  to  require 
accomplishment  of  that  modification. 
After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  445  Model 
GU.  GIIB.  and  GUI  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  345  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
required  actions  (excluding  preparation 
and  close-up  time),  and  that  the  average 
labor  rate  is  $55  per  work  hour. 
Required  parts  will  cost  approximately 
$2,300  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$831,450,  or  $2,410  per  airplane.  This 
total  cost  figure  assumes  that  no 


operator  has  yet  accomplished  the 
requirements  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  thp 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  ofSubiecIs  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  incorporation  by  reference. 
Safety 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

S  39.1 3    [Amwided] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-01-18.  Gulfstream  Aerospace 

Corporation:  Amendment  39-8472. 
Docket  92-NM-80-AD. 

Applicability:  All  Model  G-1159  (Gil).  G- 
1159A  (Gill),  and  G-1159B  (GIIB)  series 
airplanes;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  progressive  structural 
degradation  at  buttock  line  (BL)  145  wing 
spanwise  splice  and  possible  loss  of  fail-safe 
strength  capability,  accomplish  the 
following: 


(a)  Within  150  hours  tiin»-in-service  after 
the  effective  date  of  this  AD,  or  within  90 
days  after  the  effective  date  of  this  AD, 
whichever  occurs  first,  inspect  the  forward 
and  aft  lower  plank  splice  feil-safe  channels 
and  flanges  and  splice  fittings  between  wing 
BL  135  and  156  to  detect  cracks,  in 
accordance  with  Gulfotream  Customer 
Bulletin  No.  400A,  dated  April  27,  1992  (for 
Model  Gil  series  airplanes);  Gutfstream 
Customer  Service  Bulletin  No.  403A,  dated 
April  27, 1992  (for  Model  GIIB  series 
airplanes);  or  Gulfstream  Customer  Service 
Bulletin  No.  114A,  dated  April  27, 1992  (for 
Model  GUI  series  airplanes);  as  applicable. 

Note:  Inspections  of  the  same  type  as  those 
required  by  paragraph  (a)  of  this  AD  that 
were  accomplished  prior  to  the  effective  date 
of  this  AD  in  accordance  with  Gulfstream 
Customer  Service  Bulletin  No.  400,  dated 
March  16, 1992  (for  Model  Gil  series 
airplanes);  Gulfstream  Customer  Service 
Bulletin  No.  403,  dated  March  16, 1992  (for 
Model  GIIB  series  airplanes);  or  Gulfstream 
Cusforaer  Service  Bulletin  No.  114,  dated 
March  16, 1992  (for  Model  GUI  series 
airplanes);  are  considered  in  compliance 
with  the  requirements  of  paragraph  (a)  of  this 
AD. 

(1)  If  no  cracks  are  found,  no  further  action 
is  required. 

(2)  if  cracks  are  found  in  the  fail-safe 
channels  or  splice  fittings,  and  the  cracks 
meet  the  conditions  and  are  within  the  limits 
specified  in  the  applicable  customer  bulletin: 

(i)  Flight  is  permitted  provided  that 
repetitive  inspections  of  the  same  type  as  the 
inspections  required  by  paragraph  (a)  of  this 
AD  are  accomplished  at  intervals  not  to 
exceed  6  months,  in  accordance  with  the 
applicable  customer  bulletin. 

(ii)  Repair  cracked  fail-safe  channels  and 
replace  cracked  splice  fittings  no  later  than 
the  next  regularly  scheduled  18-month  wing 
tank  interior  inspection,  in  accordance  with 
the  applicable  customer  bulletin. 

(iii)  Accomplishment  of  the  repair  and 
replacement  procedures  required  by 
paragraph  (a)(2)(ii)  of  this  AD  constitutes 
terminating  action  for  the  repetitive 
inspections  required  by  paragraph  (a)(2)(i)  of 
this  AD. 

(3)  If  cTBcks  are  found  ds  a  result  of  the 
initial  or  repetitive  inspections  required  by 
paragraph  (a)  or  (a)(2)(i)  of  this  AD,  and  the 
cracks  do  not  meet  the  conditions  and  are 
outside  the  limits  sp>ecified  in  the  applicable 
customer  bulletin:  Prior  to  further  flight, 
repair  cracked  fail-safe  channels  and  replace 
cracked  splice  fittings,  in  accordance  with 
the  applicable  customer  bulletin. 

(4)  Within  10  days  after  the  detection  of 
cracks  as  a  result  of  the  initial  and  repetitive 
inspections  required  by  paragraphs  (a)  and 
(a)(2)(i)  of  this  AD,  submit  a  report  of  crack 
damage  to  Gulfstream  Aerospace 
Corporation,  P.O.  Box  2206.  M/S  D-10, 
Savannah,  Georgia  31402-9980.  Information 
collection  requirements  contained  in  this 
regulation  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  3501  et  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(b)  Ad  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (AGO),  ACB- 
115A,  FAA,  Small  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Atlanta  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  firom  the  Atlanta  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(d)  The  inspections,  repair,  and 
replacement  shall  be  done  in  accordance 
with  Gulfstream  Customer  Bulletin  No.  400A, 
dated  April  27, 1992  (for  Model  Gil  series 
airplanes);  Gulfstream  Customer  Service 
Bulletin  No.  403A,  dated  April  27, 1992  (for 
Model  GIIB  series  airplanes);  or  Gulfstream 
Customer  Service  Bulletin  No.  114A,  dated 
April  27, 1992  (for  Model  Gill  series 
airplanes).  (NOTE:  The  issue  dates  of  those 
service  bulletins  are  indicated  only  on  the 
first  page  of  each  service  bulletin;  no  other 
pages  of  those  documents  are  dated.)  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Gulfstream  Aerospace  Corporation,  P.O.  Box 
2206,  M/S  D-10,  Savannah,  Georgia  31402- 
9980.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington;  or  at  the 
FAA,  Atlanta  Aircraft  Certification  Office, 
suite  210C,  1669  Phoenix  Parkway,  Atlanta, 
Geoi^gia  30349;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC 

(e)  This  amendment  becomes  eR'ective  on 
March  10, 1993. 

Issued  in  Rentoa,  Washington,  on  January 
13, 1993. 

James  V.  Devany, 

Acting  \fanager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  93-2552  Filed  2-2-93;  8:45  am) 

BILUNO  COM  4«t»-t3-M 


14  CFR  Part  39 

[Docket  Na  92-MM-130-AD;  Amendment 
39-8473;  AO  93-01-191 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airv/orthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767 
series  airplanes,  that  currently  requires 
a  repetitive  operational  check  to 
manually  open  and  close  all  entry/ 
service  doors  to  verify  the  integrity  of 


the  door  counterbalance  inner  torsion 
springs,  and  replacement,  if  necessary 
This  amendment  provides  for  an 
optional  installation  which,  when 
accomplished,  constitutes  terminating 
action  for  the  cvurently  required 
repetitive  operational  checks.  This 
amendment  also  adds  airplanes  to  the 
applicability  of  the  rule.  This  action  is 
prompted  by  the  development  of  an 
improved  graphite-composite  inner 
torsion  spring  that  positively  addresses 
the  identified  unsafe  condition.  The 
actions  specified  by  this  AD  are 
intended  to  ensure  opening  of  entry/ 
service  doors  when  requirmi  for 
emergency  evacuation. 
DATES:  Effective  March  10. 1993. 

Hie  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  10. 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket.  1601  Und  Avenue,  SW.. 
Renton,  Washington;  or  at  the  OfRce  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC 
FOR  FURTHER  MFORMATHM  COHTACT:  Mr. 
Pliny  Brestel,  Aerospace  Enginew. 
Seattle  Aircraft  Certification  Gtffice. 
Airframe  Branch.  ANM-120S.  FAA. 
Transport  Airplane  Direct<vata.  1601 
Lind  Avenue  SW.,  Renton.  Washington 
98055-4056;  telephone  (206)  227-2783; 
fax  (206)  227-1181. 

SUPPIXMENTARY  MFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
89-08-07,  Amendment  39-6186  (54  FR 
14206.  April  10. 1989).  which  is 
applicable  to  certain  Boeing  Model  767 
series  airplanes,  was  published  in  the 
Federal  Register  on  August  31, 1992  (57 
FR  39372).  The  action  proposed  to 
require  a  replacement  of  certain  inner 
torsion  springs  or  certain 
counterbalance  assemblies;  this 
replacement  would  terminate  the  need 
for  the  currently  required  operational 
checks  to  verify  the  integrity  of  the  door 
counterbalance  inner  torsion  springs.  It 
also  proposed  to  revise  the  applicability 
of  the  rule  to  include  additional 
airplanes  that  had  been  identified  as 
subject  to  the  addressed  unsafe 
condition. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendnnent.  Due 
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consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

C^e  commenter  requests  that 
paragraph  (a)  of  the  proposal  either  be 
revised  to  extend  the  repetitive  interval 
for  the  operational  checks  from  350 
flight  hours  to  400  flight  hours  so  as  to 
be  consistent  with  proposed  paragraph 
(b).  or  be  deleted  altogether.  This 
commenter  considers  that,  as  it  is 
currently  formatted,  paragraph  (a)  of  the 
proposal  is  confusing  with  regards  to 
this  repetitive  check  interval.  The  FAA 
does  not  concur  with  the  commenter't 
requested  changes.  The  intent  of 
paragraph  (a)  is  to  retain  the  initial  and 
repetitive  check  requirements  of  AD  8^ 
08-07  so  that  operators  are  given  credit 
for  checks  that  they  have  already 
accomplished  in  accordance  with  that 
AD;  and  to  ensure  that  any  Model  767 
series  airplane  placed  on  the  U.S. 
register  in  the  future  will  be  subject 
immediately  to  the  initial  check.  It  is 
also  important  to  retain  this 
information,  since  the  compliance  time 
for  performing  the  checks  in  accordance 
with  paragraph  (b)  is  directly  related  to 
the  time  that  the  opflrator  last  performed 
a  check  in  accordance  with  AD  88-0»- 
07. 

Several  commentws  request  that 
proposed  paragraph  (b)  be  clarified  to 
specify  exactly  which  counteifaalance 
assemblies  are  considered  to  be  those 
for  which  no  further  action  is  needed. 
The  proposal  only  refers  to  "improved 
counterbalance  assembUes."  One 
commenter  questions  whether 
counterbalances  containing  titanium 
springs  would  be  considered 
"improved"  units.  The  FAA  concurs 
that  clarification  is  warranted.  The  FAA 
considers  that  assemblies  for  which  no 
further  action  is  required  are: 

1.  Counterbalance  assemblies 
equipped  with  titanium  inner  torsion 

springs; 

2.  Counterbalance  assemblies  rated  for 

escape  slides; 

3.  Improved  counterbalance 
assemblies  (those  having  part  numbers 
specified  in  Section  m.  paragraphs  A. 
through  F.,  of  Boeing  Service  Bulletin 
767-52A0G53,  Revision  2,  dated  April 
30,  1992);  and 

4.  Counterbalance  assemblies 
equipped  an  improved  graphite- 
composite  inner  torsion  spring  (those 
having  part  numbers  specified  in 
Section  III,  paragraphs  A.  through  F..  of 
Boeing  Service  Bulletin  767-52A0O53. 
Revision  2.  dated  April  30, 1992). 

Airplanes  that  are  equipped  with 
these  assemblies  require  no  further 
action  and  the  operational  chedcs 
currently  required  by  the  existing  AD 


may  be  discontinued.  The  FAA  has 
revised  paragraph  (b)  of  the  final  rule  to 
clarify  this  point. 

Two  commenters  request  that 
proposed  paragraph  (b)  be  revised  to 
extend  the  initial  inspection  time  from 
the  proposed  400  fli^t  hours  to  900 
flight  hours.  Such  an  extension  will 
allow  operators  to  avoid  having  to  revise 
their  normal  maintenance  schedules  in 
order  for  this  inspection  to  be 
accomplished.  The  costs  incurred  by 
such  special  scheduling  would  be  more 
than  the  costs  described  in  the 
economic  impact  information  thai  was 
contained  in  the  preamble  to  the  notice. 
The  FAA  does  not  concur  that  such  an 
extension  is  warranted.  The  inspection 
called  for  in  paragraph  (b)  is  merely  a 
determination  of  the  types  of 
components  installed  in  the  entry/ 
service  doors.  The  400-night  hour 
compliance  time  should  not  necessitate 
any  special  scheduling  for  the  majority 
of  the  affected  fleet;  additionally,  this 
determination  can  be  made  by 
reviewing  airplane  records,  rather  than 
by  ph)rsically  inspecting  the  airplane. 

Two  commenters  request  that 
proposed  paragraph  (b)(2)  be  revised  to 
extend  the  interval  for  repetitive 
operational  checks  from  the  proposed 
400  flight  hours  to  either  425  flight 
hours  or  900  flight  hours.  These 
commenters  state  that  such  an  extension 
will  allow  them  to  avoid  the  additional 
costs  of  special  scheduling  of  airplanes 
to  times  other  than  those  of  normal 
maintenance  schedules.  The  FAA 
concurs  that  the  interval  for  repetitive 
operational  checks  may  be  extended  to 
425  flight  hours;  this  will  allow  the 
check  to  be  accomplished  during  a 
regularly  scheduled  "B"  check  for  the 
majority  of  the  affected  fleet.  The  FAA 
has  determined  that  this  extension  of  an 
additional  25  flight  hours  will  not 
adversely  impact  safety.  The  FAA  does 
not  consider  that  any  forther  extension 
is  warranted,  however,  since  the  checks 
take  less  than  one  work  hour  to  perform 
and  should  not  necessitate  special 
scheduling;  moreover,  this  AD  extends 
the  repetitive  check  interval  from  that 
which  was  previously  required  by  AD 
89-08-07. 

One  commenter  requests  that 
proposed  paragraph  (c),  which  would 
require  the  installation  of  the  improved 
door  components  as  terminating  action, 
be  deleted  or  revised  so  as  not  to 
mandate  the  installation.  This 
commenter  considers  that  the  repetitive 
operational  checks  should  be  allowed  to 
continue  indefinitely  as  an  alternative  to 
terminating  action.  This  alternative 
ensures  adequate  checking  for  the 
broken  graphite-composite  inner  torsion 
springs,  and  is  the  prefwred  method  for 


some  operators.  The  FAA  concurs. 
Upon  further  consideration  of  the 
problems  associated  with  the  integrity 
of  the  door  counterbalance  inner  torsion 
springs,  the  FAA  considers  that  (1)  the 
inspection  area  is  easily  accessible,  (2) 
the  failure  is  easily  detectable,  and  (3) 
the  consequences  of  the  failure  are  not 
likely  to  be  catastrophic.  In 
consideration  of  these  items,  the  FAA 
has  determined  that  the  circumstances 
warrant  continual  operational  checks 
rather  than  a  mandated  terminating 
modification.  The  final  rule  has  been 
revised  accordingly.  Additionally,  the 
economic  impact  information,  below, 
has  been  revised  to  delete  the  costs 
associated  with  the  proposed  mandatory 
modification. 

Paragraph  (a)  has  been  revised  and 
reformatted  to  clarify  that  the 
requirements  of  that  paragraph  are 
terminated  once  the  requirements  of 
paragraph  (b)  are  initiated. 

After  carehil  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  sco|}e 
of  the  AD. 

There  are  approximately  122  Boeing 
Model  767  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet; 
this  number  includes  18  additional 
airplanes  worldwide  that  have  been 
added  as  a  result  of  this  AD  action.  The 
FAA  estimates  that  50  airplanes  of  U.S. 
registry  will  be  affected  by  this 
proposed  AD.  (No  additional  U.S.- 
registered  airplanes  have  been  added  as 
a  result  of  this  AD  action.)  The  FAA 
estimates  that  it  will  take  approximately 
1  work  hour  per  airplane  to  accomplish 
each  operational  check,  at  an  average 
labor  rate  of  $55  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $2,750  per 
cycle,  or  $55  per  airplane  per  cycle. 
This  total  cost  figure  assumes  that  no 
operator  has  yet  accompli.shed  the 
requirements  of  this  AD  action. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 
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For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Pari  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continue^  to  read  as  follows: 

Authority:  49  U.S.a  Kpp.  13S4(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

S  39.13    (Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6186  (54  FR 
14206.  April  10. 1989),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

93-01-19.  Boeing:  Amendment  39-6473. 
Docket  92-NN4-130-AD.  Supersedes  AD 
89-08-07,  Amendment  39-6186. 

Applicability:  Model  767  series  airplanes 
with  entry  or  service  doors  equipped  with 
slide  rafts;  line  positions  002  through  409, 
inclusive;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  ensure  opening 
of  ent^/service  doors  when  required  for 
emergency  evacuation,  accomphsh  the 
following: 

(a)  For  airplanes  having  line  positions  132, 
136,  and  140  through  409.  Inclusive:  Within 
350  flight  hours  after  May  9, 1989  (the 
effective  date  of  AD  89-06-07,  Amendment 
39-6186),  perform  an  operational  check  on 
each  entry/service  door  to  detect  a  broken 
countert)alance  inner  torsion  spring,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  767-52A0053,  dated  August  25, 
1988;  or  Revision  1,  dated  December  22, 
1988. 

(1)  Repeat  this  operational  check  thereafter 
at  intervals  not  to  exceed  350  flight  hours, 
until  the  requirements  of  paragraph  (b)  of  this 
AD  are  accomplished. 


(2)  If  any  broken  counterbalance  inner 
torsion  spring  is  detected  during  an 
operational  check,  prior  to  further  flight, 
replace  it  with  an  airworthy  part  in 
accordance  with  the  service  bulletin.  After 
replacement  of  any  counterbalance  inner 
torsion  spring,  continue  to  perform  the 
operational  checks  at  intervals  not  lo  exceed 
350  flight  hours  until  the  requirements  of 
paragraph  (b)  of  this  AD  are  accomplished. 

(b)  For  airplanes  having  line  positions  002 
through  409.  inclusive:  Within  425  flight 
hours  after  the  effective  date  of  this  AD,  or 
within  425  flight  hours  after  the  last 
op)t;rational  check  accomplished  in 
accordance  with  paragraph  (a)  of  this  AD, 
whichever  occurs  first,  determine  if  the 
entry/service  doors  are  equipped  with  a 
counterbalance  assembly  using  a  titanium 
inner  torsion  spring,  a  counteibalance 
assembly  rated  for  escape  slides,  an 
improved  counterbalance  assembly,  or  an 
improved  graphite-composite  inner  torsion 
spring;  and  if  further  action  is  necessary:  in 
accordance  with  Section  III,  paragraphs  A. 
through  F.,  of  Boeing  Service  Bulletin  767- 
52A0053,  Revision  2,  dated  April  30, 1992. 
The  airplane  records  may  be  reviewed  in 
order  to  make  this  determination. 

Note:  The  paifnumbers  of  the  "improved" 
parts  referred  to  in  this  AD  are  specified  in 
Section  III,  paragraphs  A.  through  F.,  of 
Boeing  Service  Bulletin  767-52A0053, 
Revision  2,  dated  April  30, 1992. 

t1)  For  those  doors  equipped  with  a 
countert>alance  assembly  using  titanium 
inner  torsion  springs,  a  counterbalance 
assembly  rated  for  escape  slides,  an 
improved  counterbalance  assembly,  or  an 
improved  graphite-composite  inner  torsion 
spring,  no  further  action  is  required. 

12)  For  those  doors  not  equipped  with  a 
counterbalance  assembly  using  a  titanium 
inner  torsion  spring,  a  counterbalance 
assembly  rated  for  escape  slides,  an 
improved  counterbalance  assembly,  or  an 
improved  graphite-composite  inqer  torsion 
spring:  Prior  to  further  flight,  perform  an 
operational  check  to  detect  the  existence  of 
a  broken  inner  torsion  spring,  in  accordance 
with  Section  III,  paragraph  C,  of  the  Boeing 
service  bulletin. 

(i)  If  any  broken  inner  torsion  spring  is 
found,  prior  to  further  flight,  accomplish  the 
procedures  specified  in  either  paragraph 
(b)(2)(iMA)  or  (b){2)(i)(B)  of  this  AD: 

(A)  Replace  the  spring  with  an  airworthy 
part  in  accordance  with  Section  III., 
paragraph  G.,  of  the  Boeing  service  bulletin, 
and  repeat  the  operational  check  at  intervals 
not  to  exceed  425  flight  hours;  or 

(B)  Install  an  improved  counterbalance 
assembly  or  an  improved  graphite-composite 
inner  torsion  spring,  in  accordance  with 
Section  III,  paragraph  H.,  of  the  Boeing 
service  bulletin.  Such  installation  constitutes 
terminating  action  for  the  requirements  of 
this  AD. 

(ii)  If  no  broken  inner  torsion  spring  is 
found,  accomplish  the  procedures  specified 
in  either  paragraph  (b)(2)(ii)(A)  or  (bM2)(ii)(B) 
of  this  AD: 

(A)  Repeat  the  operational  check  at 
intervals  not  to  exceed  425  flight  hours;  or 

(B)  Install  an  improved  counterbalance 
assembly  or  an  improved  graphite-composite 


inner  torsion  spring,  in  accordance  with 
Section  III,  paragraph  H.,  of  the  Boeing 
service  bulletin.  Such  installation  constitutes 
terminating  action  for  the  requirements  of 
this  AD. 

(c)  Installation  of  a  counterbalance 
assembly  using  a  titmium  inner  torsion 
spring,  a  counterbalance  assembly  rated  for 
escape  slides,  an  improved  counterbalance 
assembly,  or  an  improved  graphite-composite 
inner  torsion  spring,  in  accordance  with 
Section  III,  paragraph  H..  of  Boeing  Service 
Bulletin  767-52A0053.  Revision  2,  dated 
April  30, 1992,  constitutes  terminating  action 
for  the  requirements  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Curators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note:  Information  concamins  the  existence 
of  approved  ahemative  methods  of 
comphance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  The  operational  checks  and  replacement 
procedures  shall  be  done  in  accordance  with 
Boeing  Service  Bulletin  767-52A0053, 
Revision  2,  dated  April  30, 1992.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C  552(a)  2nd  1  CFR 
part  51.  Copies  may  be  obtained  firom  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700,  Washington.  DC 

(g)  This  amendment  becomes  effective  on 
March  10, 1993. 

Issued  in  Renton,  Washington,  on  January 
13, 1993. 

lamee  V.  Devaay, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  93-2549  Filed  2-2-93;  0:45  un| 
BIUJNO  COM  4eia-t>-u 


14  CFR  Part  39 

(Dockat  No.  92-NM-99-AO;  Amandmant 
39-8480;  AD  93-01-26] 

Alrworthineu  DIrecttvee;  Dt  Havlliand, 
inc.,  Model  DHC-»-300  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
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applicable  to  certain  de  Havilland 
Model  DHC-6-300  series  airplanes,  that 
currently  requires  repetitive  external 
and  internal  inspections  to  detect  fuel 
leaks  in  the  wing  dry  bay.  Such  leaking, 
if  not  corrected,  could  result  in  the 
accumulation  of  fuel  vapors  in  the  dry 
bay  area,  presenting  a  potential  risk  of 
an  in-flight  explosion  in  the  event  of  a 
lightning  strike.  This  amendment 
requires  modification  of  the  wing  dry 
bay  which,  when  accomplished, 
constitutes  terminating  action  for  the 
requirements  of  this  AD.  This  action 
also  adds  airplanes  to  the  applicability 
of  the  AD.  This  amendment  is  prompted 
by  the  development  of  •  modification 
that  eliminates  potential  sources  of 
combustible  vapors  within  the  wing  dry 
bay. 
DATES:  Effective  March  10. 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Raster  as  of  March  10. 
1993. 

Incorporation  by  reference  of  de 
Havilland  Alert  Service  Bulletin  S.B. 
Aa-28-16.  Revision  "B",  dated  June  24. 
1991.  was  approved  previously  by  the 
Director  of  the  Federal  Register  as  of 
September  26. 1991  (56  FR  46228, 
September  11. 1991). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  de  Havilland,  Inc.,  Carratt 
Boulevard.  Downsview.  Ontario  M3K 
1Y5.  Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  Rules  Dhocket. 
1601  Lind  Avenue.  SW.,  Renton. 
Washington;  or  at  the  FAA,  New  York 
Aircraft  CertiHcation  OfTice.  181  South 
Franklin  Avenue.  Valley  Stream.  New 
York;  or  at  the  OfFice  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.. 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATKM  COMTACT: 
Mr.  Raymond  Reinhardt,  Aerospace 
Engineer.  Propulsion  Branch.  ANE-174. 
FAA.  New  York  Aircraft  Certification 
Office,  181  South  Franklin  Avenue, 
room  202.  Valley  Stream.  New  York 
11581;  telephone  (516)  791-7421;  fax 
(516)  791-9024. 

SUPPI.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  by  superseding  AD 
91-19-04.  Amendment  39-8031  (56  FR 
46228.  September  11.  1991).  which  is 
applicable  to  certain  de  Havilland 
Model  DHC-8-300  series  airplanes,  was 
published  in  the  Federal  Register  on 
August  27. 1992  (57  FR  38791).  The 
action  proposed  to  add  a  requirement  to 
install  an  improved  modification  which, 
when  accomplished,  constitutes 


terminating  action  for  the  requirements 
of  the  AD.  In  addition,  the  action 
proposed  to  remove  the  optional 
terminating  action  referenced  in  the 
existing  AD.  since  that  modification 
does  not  provide  lightning  strike 
protection,  which  tne  new  modificalion 
provides.  The  action  also  proposed  to 
add  airplanes  to  the  applicability  of  the 
AD. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Tne  commenter  supports  the 
proposed  rule.  However,  the  commenter 
notes  that  many  of  the  systems  on  the 
airplanes  addressed  in  the  proposed 
rule  are  similar  to  the  systems  on  Model 
DHC-8-100  series  airplanes.  The 
commenter  requests  that  the  FAA 
conduct  a  review  to  determine  if  Model 
DHC-8-100  series  airplanes  should 
have  been  subject  to  the  proposal. 

The  FAA  is  cognizant  that  certain 
design  similarities  exist  between  Model 
DHC-8-100  and  DHC-8-300  series 
airplanes.  The  FAA  is  currently 
investigating  the  possibility  of  fuel 
leakage  in  the  wing  dry  bay  on  Model 
DHC-8-100  series  airplanes  and  may 
consider  further  rulemaking  if  this 
unsafe  condition  is  found  to  be  likely  to 
exist  or  develop  on  these  airplanes. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tne  FAA  estimates  that  6  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 
that  it  will  take  approximately  136  work 
hours  p>er  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour. 
Required  parts  will  be  supplied  by  the 
manufacturer  at  no  cost  to  operators. 
The  FAA  has  confirmed  that  all  6 
airplanes  of  U.S.  registry  have  been 
modified  with  the  terminating 
modification  specified  in  paragraph  (d) 
of  this  AD.  Based  on  this  information, 
the  AD  will  impose  no  cost  impact  on 
U.S.  operators. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  1 
certify  that  this  action  (1)  is  not  a  "maior 


rule"  under  Executive  Order  12291:  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  f>repared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fit)m  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  13S4(a),  1421 
and  1423:  49  U.S.C.  106(g):  and  14  CFK 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8031(56  FR 
46228.  September  11. 1991).  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-8480,  to  read  as 
follows: 

93-01-26.  De  HavilUnd,  Inc.:  Amendment 
39-«480.  Docket  9Z-NM-99-AD. 
Supersedes  AD  91-19-04.  Amendment 
39-8031. 

Applicability:  Model  DHC-8-300  series 
airplanes:  serial  numbers  202,  210.  216,  221. 
224.  230.  232.  234.  236.  238.  240,  242.  244. 
246.  248.  250.  2S2.  2S4.  256.  257.  259.  261. 
262.  264.  266,  267.  269.  271.  272.  274.  276. 
278,  279,  281,  283.  284,  286,  288.  and  307; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  accumulation  of  fuel  vapors 
in  the  dry  bay  area,  presenting  a  potential 
risk  of  an  in-flight  explosion  in  the  event  of 
a  lightning  strike,  accomplish  the  following: 

(a)  For  those  airplanes  listed  in  de 
Havilland  Alert  Service  Bulletin  S.B.  A8-28- 
16.  dated  May  30, 1991.  accomplish  the 
following: 

(1)  Within  24  hours  after  August  26, 1991 
(the  effective  date  of  AD  91-12-51. 
Amendment  39-7076),  and  thereafter  at 
intervals  not  to  exceed  300  hours  time-in- 
service  or  30  days,  whichever  occurs  first, 
perform  an  external  visual  inspection  of  the 
wing  dry  bay  drains  for  l>lockage  in 


accordance  with  the  aarvioa  bulUtia.  If  draiB 
blockage  is  found,  prior  to  further  flight, 
repair  in  accordance  widi  paragraph  B.1.  of 
the  Accomplishment  Instnictions  of  the 
service  bulletin. 

(2)  Within  24  hours  after  Apgost  2«.  1991, 
and  thereafter  at  daily  intervals,  pwfonn  an 
external  visual  Inspection  of  the  wing  dry 
bay  drains  to  detect  evidence  of  fiiel  uaks  in 
accordance  with  the  service  bulletin. 

(3)  Within  7  days  after  August  2S,  1991. 
unless  accomplished  writhia  <ke  prsirioMS  14 
days;  or  prior  to  ftjitiMr  flight  if  avidaBoa  of 
fuel  leaks  is  detected  at  tba  wiag  dry  kay 
drains  as  a  result  of  the  Inspactioa  raylred 
by  paragraph  (aK2)  of  this  AD:  peifiana  «a 
internal  visual  inspection  of  the  wing  dry  bay 
in  accordance  with  the  service  bulletin. 

(i)  If  no  leaiiage  is  found  as  a  result  of  Ifae 
inspection  required  by  pang^pfa  (aXS)  of 
this  AD,  repeat  the  lnt»nal  visual  inspection 
of  the  wing  dry  bay  required  by  paragraph 
(a)(3)  of  this  AO  at  Intervals  not  to  aaoaed  t4 
days. 

(ii)  If  (be  leakage  is  within  the  limits 
specified  in  the  service  bulletin,  within  14 
days,  perform  the  local  re-sealing  repair 
procedure  described  in  paragraph  C.7.  of  the 
Accomplishment  Instructions  of  tha  senioe 
bulletin.  The  airplane  may  be  returned  to 
service  within  this  14-day  period,  subiect  to 
the  following  conditions: 

(A)  Perform  the  internal  visual  inspection 
of  the  wing  dry  bay  required  by  paragraph 
(a)(3)  of  this  AD  at  intervab  ncM  to  exceed  7 
days  to  ensure  that  the  leakage  remains 
within  the  specified  limit;  and 

(B)  Prior  to  hirtber  flight,  incorpcxata  tha 
following  into  the  Limitations  Section  of  the 
Airplane  Flight  Manual  (AJFM).  which  may 
be  accomplished  by  including  a  copy  of  this 
airworthiness  directive  in  the  APM: 

"Flight  is  prohibited  in  areas  where 
lightning  or  thunderstorms  are  observed  or 
reported  within  5  nautiod  mites  of  dM  flight 
path,  or  when  the  «cisting  weather 
conditions  may  reasonably  be  expected  to 
result  in  a  lightning  strika." 

(iii)  If  leakage  exceeds  the  limit  spedBad 
in  the  service  bulletin,  prior  to  further  flight, 
repair  in  accordance  with  paragraph  C7.  ol 
the  Accomplishment  Instractions  of  the 
service  bulletin. 

(iv)  Application  of  a  fuel  vapor  barrier 
coating  in  accordance  with  ftervgraph  O.  of 
the  Accomplishment  Instructions  ol  the 
service  bulletin  constitutes  terminating 
action  only  for  the  repetitive  internal  visual 
inspections  required  by  paragraph  (aK3Mi)  of 
thisAa 

(b)  For  those  airplanes  listed  in  da 
HavUland  Alert  Service  Bulletin  &S.  A»-Z8- 
16.  Revision  B',  dated  juoa  24. 1901.  that  are 
not  subiact  to  paragraph  (a)  of  this  AD, 
accomplish  the  following: 

(1)  Within  24  hours  after  September  29. 
1991  (tf»o  effective  date  of  AD  91-19-04. 
Amendment  39-6031).  and  thereafter  at 
intervals  not  to  exceed  300  hours  time-in- 
service  or  30  days,  whichever  occurs  first, 
perform  an  external  visual  inspection  otAs 
wing  dry  bay  drains  for  blockage  ia 
accordance  with  the  service  bulletin.  If  drain 
blockage  is  found,  prior  to  further  flight. 
repair  in  accordance  with  paragrapli  B.1.  of 
the  Accomplidmient  Instructions  of  dra 
service  Jndlatin. 


(2)  Within  24  hours  after  September  26. 
1991,  and  thereafter  at  daily  intervals, 
perform  an  external  visual  inspection  of  the 
wing  dry  bay  drains  to  detect  evidence  of  fuel 
leaks  in  accordance  with  the  service  bulletin. 

(3)  Within  7  days  after  Septamber  26. 1991. 
unless  accomplished  within  tha  previous  14 
days:  or  prior  to  further  flight  if  avidaooe  of 
fuel  leaks  is  detected  at  the  wing  dry  bay 
drains  as  a  result  of  the  inspection  required 
by  paragraph  (bK2)  of  this  AO;  peifana  an 
internal  visual  inspection  of  the  wing  dry  bay 
in  accordance  ¥fia  the  service  bulletin. 

(i)  If  no  leakage  is  found  as  a  result  of  the 
inspection  required  by  paragraph  (bK3)  of 
this  AD,  repeat  the  internal  visual  inspactioo 
of  the  wing  dry  bay  required  by  paragraph 
(b)(3)  of  this  AD  at  intervals  not  to  exceed  14 
days. 

(ii)  If  the  leakage  is  within  the  limits 
specified  in  the  service  bulletin,  writhia  14 
days,  petforra  the  local  ra  sealing  repair 
procedure  desoibed  in  paagnpa  C7.  of  the 
Accomplishment  Instructioos  ol  the  senrica 
bulletin.  The  airplane  may  be  returned  to 
service  within  this  14-day  period,  subject  to 
the  following  conditions: 

(A)  Perform  die  internal  visual  inspection 
of  the  wing  dry  bay  required  by  paragraph 
(b)(3)  of  this  AD  at  intervals  not  to  enxed  7 
days  to  ensure  that  the  leakage  remains 
within  the  specified  limit;  and 

(B)  Prior  to  further  flight,  incorporate  the 
following  into  the  Limitations  Section  of  the 
Airplane  Flight  Manual  (AFM).  which  may 
be  accomplished  by  including  a  copy  of  this 
airworthiness  directive  in  the  AFM: 

"Flight  is  pfohibited  in  areas  where 
lightning  or  thundentorms  are  observed  or 
repotted  within  5  nautical  miles  of  the  flight 
path,  or  whan  tha  existing  weather 
conditions  may  reasonably  be  expected  to 
result  in  a  lightning  strike." 

(iii)  If  leakage  exceeds  the  ihnit  specified 
in  the  service  bulletin,  prior  to  Author  fligbt. 
repair  in  aooordaoce  with  paragraph  C.7.  of 
the  Accomphshmeot  Instrtictions  of  the 
service  bulletin. 

(iv)  Application  of  a  fuel  vapor  barrier 
coating  in  accordance  with  paragraph  D.  of 
the  Accomplishment  Instructions  of  the 
service  bulletin  constitutes  terminatiag 
action  only  for  the  repetitive  internal  visual 
inspections  required  by  paragraph  (bM3XU  of 
diisAD. 

(c)  For  airplane  serial  numbers  279,  261, 
283.  284,  286,  286.  and  307,  acrxmiplish  the 
following  in  accordance  with  de  HavUland 
Alert  Service  Bulletin  S.B.  A8-28-16, 
Revision  "C,  dated  January  31 ,  1992: 

(1)  Within  7  days  after  the  effective  dale  of 
this  AD,  and  thereafter  at  intervals  not  to 
exceed  300  hours  time-in-servioe  or  30  days, 
whichever  occurs  first,  perform  an  external 
visual  inspection  of  the  wing  dry  bay  drains 
for  blockage  in  accordance  with  the  service 
bulletin.  If  drain  bloclcage  is  found,  prior  to 
further  flight,  repair  in  accordance  with 
paragraph  B.l.  of  the  Accomplishment 
Instructions  of  the  senrice  bulletin. 

(2)  Within  7  days  after  the  effective  date  of 
this  AD,  and  thereafter  at  daily  intervals, 
perform  an  external  visual  in^pec^oo  of  the 
wing  dry  bay  drains  to  detect  evidence  of  fuel 
leaks  ia  accordance  with  the  service  bulletin. 

(3)  Within  7  days  after  &•  eCiactive  dela  of 
this  AD.  ualass  aooooiplished  withia  the 


previous  14  days:  or  prior  to  further  flight  if 
evidence  of  fuel  leaks  is  detected  at  tha  wing 
dry  bay  drains  as  a  result  of  the  inspection 
required  by  paragraph  (c)(2)  of  this  AD: 
perform  an  internal  visual  inspection  of  Ike 
wing  dry  bay  in  accordance  with  the  service 
bulletin. 

(i)  If  no  leakage  is  found  as  a  result  of  the 
inspection  required  Iqr  paragraph  (cK3)  of 
this  AD.  repeat  the  internal  vinial  inspection 
of  the  wing  dry  bay  required  by  paragraph 
(cK3)  of  d>is  AD  at  Intervals  not  to  exceed  14 
days. 

(ii)  If  the  leakage  is  within  the  limits 
specified  in  the  service  bulletin,  within  14 
days,  perform  the  local  re-sealing  repair 
procedure  described  in  paragraph  C7.  of  the 
Accomplishment  Instructions  of  the  service 
bulletin.  The  airplane  may  be  returned  to 
service  within  this  14-day  period,  sub^  to 
the  following  conditions: 

(A)  Perform  the  internal  visual  Inspection 
of  the  wing  dry  bey  required  by  paragraph 
(cX3)  of  this  AD  at  intervals  not  to  exceed  7 
days  to  ensure  that  the  leakage  remains 
vritfain  the  specified  limit;  and 

(B)  Prior  to  hirther  flight,  incorporate  Mm 
following  into  the  Limitations  Section  of  Mm 
Airplane  Fli^t  Manual  (AFM),  «vhich  may 
be  accomplished  by  including  a  copy  of  this 
airworthiness  directive  in  the  AFM: 

"Flight  is  prohibited  in  areas  whers 
lightning  or  thunderstorms  are  observed  ar 
reported  within  5  nautical  miles  of  the  fii^ 
path,  or  when  the  existing  weather 
conditions  may  reasonably  be  expected  to 
result  in  a  lightning  stritu." 

(iii)  If  leakage  exceeds  the  limit  specified 
in  the servioobulletin.  prior  to  fcirtnar fli^A. 
repair  in  accordance  with  peragraph  C.7.  of 
the  Accomplishment  Instructions  of  the 
service  bulletin. 

(iv)  Application  of  a  fuel  vapor  bairiar 
coating  in  accordance  with  paragraph  D.  of 
the  AccompUshraent  lastnictioDS  oftfae 
service  bulletin  constitutes  terminating 
acttoa  only  for  the  repetitive  intanal  visorf 
inspections  required  by  paragraph  (cN3XiJ  of 
this  AD. 

(d)  Within  6  months  after  the  effective  dale 
of  this  AD.  accomplish  Modiflcatioo  Na  at 
1776  in  accordance  with  de  Havilland 
Service  Bulletin  S.B.  6-57-20,  Revision  A, 
dated  January  31. 1992.  Accomplishment  of 
this  modification  constitutes  terminating 
action  for  the  requirements  of  this  AD. 

(e)  An  alternative  method  of  complianoe  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  salaty  may  be 
used  if  approwad  by  the  Manager,  hiew  Yorii 
Aircraft  Certificatiao  Office  (AGO),  ANB-170. 
FAA,  Engine  and  Propeller  Directorate. 
Operators  shall  submit  their  requesU  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  oomments  and  tfaon 
send  it  to  the  Manager,  New  Yofk  AGO. 

Note:  lafarmatioo  cooceniina  the  exialBBoe 
of  approved  altamative  mathoou  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  New  York  ACX). 

(f)  Special  flight  permits  may  be  issued  la 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  locatioa  where  Ifao 
requirements  of  this  AO  caa  be 
accomplished. 

(g)  Certain  iaspectitms.  repairs,  and 
modification  shall  be  done  in  accordance 
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with  de  Haviiland  Alert  Servics  Bulletin  S.B. 
A»-28-16.  dated  May  30, 1991:  de  Haviiland 
Alert  Service  Bulletin  S.B.  A8-28-16, 
Revision  'C,  dated  January  31, 1992;  and  de 
Haviiland  Service  Bulletin  S.B.  8-57-20. 
Revision  'A',  dated  January  31, 1992;  as 
indicated.  This  incorporation  by  reference 
was  approved  by  the  Directed  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CPR  Part  51.  Certain  other  inspections, 
repairs,  and  modincations  shall  be  done  in 
accordance  with  de  Haviiland  Alert  Service 
Bulletin  S.B.  A8-28-16,  Revision  'B',  dated 
June  24, 1991.  Incorporation  by  reference  of 
de  Haviiland  Alert  Service  Bulletin  SB.  A8- 
2S-16.  Revision  'B'.  dated  June  24, 1991,  was 
approved  previously  by  the  Director  of  the 
Federal  Roister  as  of  September  26. 1991  (56 
FR  46228,  September  11, 1991).  Copies  may 
be  obtained  ftom  de  Haviiland.  inc..  Garrett 
Boulevard,  Downsview.  Ontario  M3K  1Y5. 
Canada.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington;x>r  at  the 
FAA,  New  York  Aircraft  CertiHoation  Office, 
181  South  Franklin  Avenue,  Valley  Stream. 
New  York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW..  suite 
700.  Washington.  DC 

(h)  This  amendment  becomes  effective  on 
March  10. 1993. 

Issued  in  Renton.  Washington,  on  January 
20. 1993. 

DancU  M  Pedenoa, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc  93-2545  Filed  2-2-93;  8:45  am) 
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UCFRPartn 

(Akspac*  Docket  No.  »1-AWA-«1 

Establishment  of  Jet  Route  J-488  and 
Atteration  of  Jet  Route  J-559;  NY 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

summary:  This  action  establishes  Jet 
Route  }-488  and  alters  the  description  of 
)et  Route  )-S59  located  in  the  State  of 
New  York  and  Canada.  These  actions 
will  simplify  the  routings,  facilitate  the 
flow  of  air  traffic  in  the  Ottawa  terminal 
airspace,  and  improve  the  operations  of 
transborder  flights  between  the  United 
States  and  Canada. 

EFFECTIVE  DATE:  0901  UTC.  April  1. 
1993. 

FOR  FUfmCR  MfORMATION  CONTACT: 
Patricia  P.  Crawford,  Airspace  and 
Obstruction  Evaluatioir  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9255. 


SUPPLEMENTARY  MFORMATKW: 
History 

On  October  31, 1991,  the  FAA 
proposed  to  amend  part  75  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  75)  to  establish  M88  and  to  alter 
the  description  of  }-559  located  in  the 
State  of  New  York  and  Canada  (56  FR 
56041).  Interested  parties  were  invited 
fo  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  FAR  part  75 
was  merged  into  FAR  part  71.  Subpart 
M.  effective  December  17, 1991  (56  FR 
65638).  Jet  Routes  are  published  in 
Section  71.607  of  FAA  Order  7400.7A 
dated  November  2, 1992,  and  effective 
November  27. 1992.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Jet  Routes  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
Jet  Route  J-488  and  modifies  Jet  Route 
J-559  located  in  the  State  of  New  York 
and  Canada.  These  modifications  were 
requested  by  the  Canadian  Government 
to  simplify  the  routings  and  facilitate 
the  flow  of  air  traffic  in  the  Ottawa 
terminal  airspace. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Incorporation  by 
reference.  Jet  routes. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 


FART  71— (AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

AuUiority:  49  U.S.C.  app.  1348(a),  1354(a). 
1510;  EO.  10854.  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389: 49  U.S.C.  106(g):  14  CFR 
11.69. 

971.1    (AmwKtod] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  740G.7A, 
Compilation  of  Regulations,  dated 
November  2. 1992,  and  effective 
November  27, 1992,  is  amended  as 
follows: 

Section  7 J. 607    fel  Routes. 


MM    INewl 

From  Watertown.  NY;  to  Uplands  NOB. 
Ontario.  Canada,  excluding  the  airspace 
within  Canada. 


)-559    (Revised) 

Prom  Syracuse.  NY;  Watertown,  NY;  to 
Ottawa,  Ontario,  Canada,  excluding  the 
airspace  within  Canada. 

Issued  in  Washington,  DC.  on  January  25, 
1993. 

Harold  W.  Becker. 

Manager,  Airspoce-Buies  and  Aeronauticai 
Information  Division. 
IFR  Doc  93-2499  Filed  2-2-93;  8.45  aro| 

aiUJNO  COOC  4*10-1»-M 


14  CFR  Parts  71  snd  73 
(Alrepace  Docket  No.  90-ASO-61 

Estat>lishment  of  Restricted  Arsa  R- 
2938  HorseslKM  Beach,  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  These  amendments  establish 
Restricted  Area  R-2938  located  in  the 
vicinity  of  Horseshoe  Beach.  FL.  The 
U.S.  Customs  Service  will  install  an 
aerostat-bome  radar  system  in  R-2938. 
The  aerostat-bome  radar  system  will 
provide  surveillance  to  detect  suspected 
illegal  drug  transportation  into  the 
United  States.  The  aerostat  balloon  will 
fly  up  to  154X)0  feet  mean  sea  level 
(MSL).  This  action  supports  the  Drug 
Interdiction  Program.  In  addition,  the 
Continental  Control  Area  is  amended  to 
reflect  the  15.000-foot  MSL  altitude  of 
R-2938. 

EFFECTIVE  DATE:  0901  UTC.  April  1. 
1993. 

FOR  FURTHER  MFORMATION  CONTACT: 
Lewis  W.  Still,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
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240),  Airspace-Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Wa^ii^on,  DC  20S91-.  telephone:  (202) 
267-9250. 

SUPPLEMENTARY  MFOiWATON: 

History 

On  May  21, 1991,  the  FAA  pcopoeed 
to  anMnd  parts  71  and  73  of  the  Federal 
Aviation  Regulations  (14  CFK  parts  71 
and  73)  to  establish  Restricted  Area  R- 
2938  in  the  vicinity  of  Horseshoe  Beach, 
FL.  and  to  amend  the  Continental 
Control  Area  to  reflect  the  15.000-foot 
MSL  altitude  of  R-2938  (56  FR  23255). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
Four  comments  were  received  objecting 
to  the  proposal.  The  Florida  Department 
of  Transportation  recommended  that  the 
tether  cable  and  hull  be  vaaxkad  with 
suitable  high  intensity  strobes  for  day 
and  nigbt  operations.  Three  other 
commenters'  primary  concern  was  the 
possible  danger  to  visual  flight  rules 
(VFR)  aircraft  operating  in  reduced 
visibility  situations.  FAA  regulations 
under  part  73  state,  in  part,  that 
restricied  areas  shall  be  designated 
when  it  has  been  determined  oeoessarjr 
to  confine  or  segregate  activities 
considered  hazardous  to 
nonpeiticipating  aircraft  Flight  within  a 
restricted  area  is  prohibited  without 
prior  permission.  We  agree  that  flashing 
white  Ughts  on  the  aerostat  and  the 
tether  would  make  the  stnictura  mora 
conspicuous  and  would  permit  visual 
recognition  at  greater  distaoces. 
However,  for  the  following  reasons,  the 
FAA  believes  that  by  locating  the 
system  within  the  lateral  and  vertical 
limits  of  the  restricted  area,  a  safe 
environment  for  flight  operations  can  be 
maintained  without  the  use  of  lights  on 
the  tether. 

The  United  States  Customs  Service 
states  that  the  aerostat  itself  will  be 
lighted  at  all  times  with  three  flashing 
strobes.  One  will  be  mounted  on  the 
chin  of  the  hull,  one  on  top  of  the  hull 
at  the  bluest/widest  point,  and  one  at 
the  tail  of  the  underside  of  the  hull. 

The  location  of  the  restricted  area  in 
relation  to  prominent  landmarks, 
specifically  the  Suwanee  River  and  the 
town  of  Cross  City,  makes  it  easy  to 
locate.  In  addition,  the  restricted  area 
can  be  readily  circumnavigated  to  the 
west  by  adhering  to  a  course  fust 
offshore,  or  to  the  east,  by  directly 
overflying  the  Cross  City  very  hi^ 
frequency  omnidirectional  radio  range. 


Consideration  was  given  for  the 
impact  of  requiring  strobes  on  the 
tether.  Secure  mounting  of  strobes 
reouires  high  clamping  forces  oo  the 
tetner.  Strumming  of  the  tether  is 
increased  by  wind  forces  on  the  stndws. 
Either  of  these  conditions  ooiay  damage 
the  tether.  During  the  threat  of 
thunderstorms  or  lightning,  there  is  a 
need  to  rapidly  inhaul  the  aarostate. 
Stopping  and  starting  the  winch  to 
detach  the  strobes  greatly  delays  the 
recovery  of  the  aerostat,  placing 
personnel  and  the  system  at  increased 
risk.  Based  on  all  of  these 
considerations,  we  will  not  require  the 
tether  to  be  illuminated.  Except  for 
editorial  changes,  these  amendments  are 
the  same  as  those  proposed  in  the 
notice.  The  airspace  of  certain  restricted 
areas  included  in  the  Continental 
Control  Area  is  published  in  Section 
71.151  of  FAA  Order  7400.7A,  dated 
November  2, 1992,  and  effective 
November  27, 1992.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  Section  73.29  of  part  73  of  the 
Federal  Aviation  Regulations  was 
republished  in  FAA  Order  7400.8  dated 
November  1. 1991.  The  coordinates  in 
the  proposal  were  North  American 
Datum  27;  however,  tiiese  coordinates 
have  been  updated  to  North  American 
Datum  83. 

The  Rule 

These  ameadmeots  to  parts  71  and  73 
of  the  Federal  Aviation  Regulations 
establish  Restricted  Area  R-2938  to 
contain  an  aerostat-borne  system  located 
at  Horseshoe  Beach.  FL.  The  restricted 
area  will  provide  airspace  for  the 
operation  of  a  tethered  aerostat -borne 
radar  system.  This  system  vrill  provide 
surveillance  of  airspace  to  detect  low- 
flying  aircraft  attempting  to  penetrate 
U.S.  airspace  undetected.  The  restricted 
area  will  encompass  a  3-nautical-mile 
radius  of  geographical  lat.  29°30'00'7^.. 
long.  83'16'16"W.,  from  the  surface  up 
to  and  including  15,000  feet  MSL  The 
system  will  increase  the  probability  of 
the  interception  and  interdiction  of 
suspect  aircraft  and  provide  low- 
altitude  radar  coverage  for  the  Customs 
Service.  The  Continental  Ctxitrol  Area  is 
also  amended  to  reflect  R-2938. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It.  therefore — (1)  Is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 


impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigatioo.  it 
is  certified  that  this  nile  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Enviramamtal  Am^ysis 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  the  U.S.  Customs  Service 
evaluated  the  environmental  impacts 
resulting  from  the  establishment  of 
Restricted  Area  R-2938.  On  the  basis  of 
the  Environmental  Assessment 
developed  by  the  U.S.  Customs  Service, 
which  has  been  placed  in  the  public 
docket,  the  FAA  finds  that  there  will  be 
no  significant  impact  on  the 
environment  as  a  result  of  this  action. 

List  of  SubiacU  IB  14  CFK  Parts  71  aad 
73 

Aviation  safety.  Continental  control 
area.  Incorporation  by  reference. 
Restricted  areas. 

Adoption  of  the  Amandneat 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  parts  71  and  73,  as 
follows: 

PARTn— (AMENOEO) 

1.  The  authority  citation  tor  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1348(al  13S4(a), 
1510;  E.O.  10854,  24  FR  »565,  3  CPlt  1959- 
1963  Comp..  p.  389;  49  U.S.C  106(g):  14  CFR 
11.69. 

171.1    (Amende^ 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7A. 
Compilation  of  Regulations,  dated 
November  2, 1992,  and  effective 
November  27. 1992,  is  amended  as 
follows: 

Section  7t.l5l    Restricted  Areas  included. 
R-2938    Horseshoe  Beach,  FL  |Newl 


PART  73— (AMENDED] 

3.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Attfharity:  49  U.S.C  app.  1348(a),  1354(8), 
1510, 1522;  E  Q  10854;  24  FR  9565,  i  CFR, 
1959-1963  Camp.,  p.  389;  49  U.S.C  106(g); 
14  CFR  11.69. 

§73.29    tAmentfed] 

4.  S  73.29  is  amended  as  follows: 
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K-2938    Horseshoe  Beach,  FL  |New| 

Poundaries.  That  airspace  within  a  3- 
naulical-mile  circle,  centered  st  tat. 
29*30'0(r^.,  long.  83*16'16"W. 

Designated  altitudes.  Surface  to  and 
including  15,000  feet  MSL 

Time  of  dmignation.  Continuous. 

Controlling  agency.  FAA,  )acksonvillfl 
ARTOC. 

Using  agency.  United  States  Customs 
Service. 

Issued  in  Washington,  DC,  on  January  25, 
1993. 
HaroM  W.  Becker. 

Manager,  Airspace-nules  and  Aeronautical 
Information  Division. 

|FR  Doc.  93-2498  Filed  2-2-93;  8  45  am) 

8IUJNG  COK  4ttO-1»-ll 


14  CFR  Part  71 

lAkspac*  DochM  No.  91-AEA-17] 

Alteration  of  Jet  Route  J-S? 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  alters  a 
segment  of  jet  Route  )-37  between  the 
States  of  South  Carolina  and  Virginia. 
Modifying  this  jet  route  between  the 
Spartanburg,  SC.  VHF  Omnidirectional 
Range/Tactical  Air  Navigation 
(VORTAC)  via  Lynchburg,  VA. 
VORTAC  to  the  Gordonsville,  VA, 
VORTAC  will  improve  navigation.  This 
action  will  enhance  air  traffic 
procedures  and  serve  to  expedite  the 
flow  of  air  traffic. 

EFFECTIVE  DATE:  0901  U.tc.  April  1. 
1993. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Patricia  P.  Crawford,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  Division,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SVV., 
Washington,  DC  20591;  telephone:  (202) 
267-9255. 

SUPPLEMENTARY  INFORMATION: 

History 

On  March  25. 1992.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  altering  a  segment  of  )et 
Route  J-37  between  the  States  of  South 
Carolina  and  Virginia  (57  FR  10305). 
This  action  proposed  to  realign  the  jet 
route  over  the  Lynchburg,  VA, 
VORTAC  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 


were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Jet  routes 
are  published  in  FAA  Order  7400.7A 
dated  November  2, 1992,  and  effective 
November  27, 1992.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  jet  route  listed  in  this 
document  will  be  published 
subsequently  in  the  Order. 

The  Rule 

This  aniendment  to  part  71  of  the 
Federal  Aviation  Regulations  ahers  a 
segment  of  )et  Route  J-37  between  the 
States  of  South  Carolina  and  Virginia. 
Jet  Route  J-37  will  be  realigned  over  the 
Lynchburg,  VA,  VORTAC  Modifying  J- 
37  will  enhance  navigation,  improve  air 
traffic  pro«:edures,  and  expedite  the  flow 
of  tragic  using  the  airspace. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations /or  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "nwjor 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  hot  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Pari  71 

Aviation  safety.  Incorporation  by 
reference,  Jet  routes. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71,  as  follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Autlwrity:  49  U.S.C  app.  1348|a).  13S4(a). 
1510:  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  49  U.S.C  106(g);  14  CFR 
11.69. 

171.1    |Am«tdtd] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7A, 
Compilation  of  Regulations,  dated 
November  2. 1992,  and  effective 
November  27, 1992.  is  amended  as 
follows: 


Section  71.607    Jet  Routes. 


J-37    (Revised) 

From  Hobby,  TX.  via  INT  of  the  Hobby 
090°  and  New  Orleans.  LA,  257*  radials;  New 
Orleans:  Semmes,  AL;  Montgomery,  AL; 
Spartanburg,  SC;  Lynchburg,  VA; 
Gordonsville.  VA;  Brooke,  VA;  INT  Brooke 
067*  and  Coyle,  N),  226°  radials;  to  Coyle. 
From  Kennedy.  NY;  Kingston.  NY;  Albany, 
NY;  Massena.  NY.  to  the  INT  of  the  Massena 
037*  radial  and  the  United  States/Canadian 
Border. 


Issued  in  Washington.  DC,  on  January  25. 
1993. 
fbrold  W.  BwLer, 

Manager,  Airspoce-Bules  and  Aeronouticol 
Information  Division. 

IFR  Doc.  93-2504  Filed  2-2-93:  8:45  ami 
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14  CFR  Part  71 

(Airspace  Docket  No.  92-AGL-9] 

Modification  of  Control  Zone^ 
Wilmington,  OH 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule,  correction. 

SUMMARY:  This  document  contains 
conections  to  the  final  rule  published 
on  Monday.  December  7. 1992.  This 
final  rule  expanded  the  existing  control 
zone's  effective  hours.  This  correction 
describes  the  vertical  limit  of  the  control 
zone,  which  was  inadvertently  omitted 
from  the  final  rule. 

EFFECTIVE  DATE:  0901  UTC,  Fel^ary  4, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  F.  Powers.  Air  Traffic  Division, 
System  Management  Branch.  AGL^530, 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue.  Des  Plaines,  Illinois 
60018.  telephone  (312)  694-7568. 
SUPPI.EMENTARY  INFORMATKM:  On 
Monday,  December  7. 1992.  the  Federal 
Aviation  Administration  (FAA) 
published  a  final  rule  that  modified  the 
Wilmington.  Ohio  control  zone  (57  FR 
57663).  A  part  of  the  description  of  the 
control  zone  was  inadvertently  omitted 
and  should  be  included  to  define  the 
vertical  limit  of  the  control  zone.  The 
omitted  portion  is  in  the  beginning  of 
the  description  and  should  read,  "That 
airspace  extending  upward  from  the 

surface  to  and  including  3,600  feet  MSL 

•  •   ••• 

Correction  of  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the 
publication  on  Monday,  December  7, 


1992.  Federal  Register  Document  No. 
92-29583  and  the  description  in  FAA 
Order  7400.7A,  which  is  incorporated 
by  reference  in  14  CFR  71.1.  are 
corrected  as  follows: 

f71.1    [Corrected] 

On  page  57664.  in  the  first  column, 
the  description  for  the  Wilmington, 
Ohio  control  zone  is  corrected  to  read  as 
follows: 

Section  71.171    Designation  of  Control 
Zones 


action:  Final  rule. 


AGL  OH  CZ  Wilmington,  OK  IRevisedl 
Wilmington.  Airborne  Airpark  Airport,  OH 

(lat.  39°25'52''  No.,  long.  83"'47'52''  W.) 
Wilmington,  Hoilister  Field  Airport.  OH 

(Sat.  39^6'15"  N..  long.  83°42'30"  W.) 
Midwest  VOR/DME  (lat.  39''25'47"  N..  long. 
e3''4B'05''  W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  3,600  feet  MSL 
within  a  4.2-mile  radius  of  the  Airl>ome 
Airpark,  and  within  3.7-miIes  each  side  of 
the  Midwest  VOR/DME  215°  radial, 
extending  from  the  4.2-mile  radius  to  7  miles 
southwest  of  the  Airtx>me  Airpark  and 
within  3.7-miles  each  side  of  the  Midwest 
VOR/DME  041°  radial  extending  from  the 
4.2-mile  radius  to  7-miles  northeast  of  the 
Airlwrne  Airpark,  excluding  that  portion  of 
airspace  within  a  1-mile  radius  of  Hoilister 
Field  Airport.  This  control  rone  is  effective 
during  the  speciflc  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  dates  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

Issued  in  Des  Plaines.  Illinois  on.  January 
20.1993. 
John  P.  Cuprisin, 
Manager,  Air  Traffic  Division. 
[FR  Doc.  93-2502  Filed  2-2-93;  8:45  ami 

BILUNO  CODE  4«10-1»-M 


14  CFR  Part  95 

[Docket  No.  27116;  Amdt  No.  374] 

IFR  Altitudes;  Miscellaneous 
Amendments 


AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 


SUMMARY:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  These  regulatory 
actions  are  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
EFFECTIVE  DATE:  February  4.  1993. 
FOR  RiRTHER  INFORMATION  CONTACT: 
Paul  J.  Best.  Flight  Procedures 
Standards  Branch  (AFS-420).  Technical 
Programs  Division.  Flight  Standards 
Service  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington,  DC  20591; 
telephone:  (202)  267-8277. 
SUPPt.EMENTARY  INFORMATION:  This 
amendment  to  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95) 
amends,  suspends,  or  revokes  IFR 
altitudes  governing  the  operation  of  all 
aircraft  in  flight  over  a  specified  route 
or  any  portion  of  that  route,  as  well  as 
the  changeover  points  (COPs)  for 
Federal  airways,  jet  routes,  or  direct 
routes  as  prescribed  in  part  95.  The 
specified  IFR  altitudes,  when  used  in 
conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference.  The 
reasons  and  circumstances  which  create 
the  need  for  this  amendment  involve 
matters  of  flight  safety,  operational 
efficiency  in  the  National  Airspace 
System,  and  are  related  to  published 
aeronautical  charts  that  are  essential  to 
the  user  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
In  addition,  those  various  reasons  or 
circumstances  require  making  this 
amendment  effective  before  the  next 
scheduled  charting  and  publication  date 


of  the  flight  information  to  assure  itit 
timely  availability  to  the  user.  The 
effective  date  of  this  amendment  refloats 
those  considerations.  In  view  of  the 
close  and  immediate  relationship 
between  these  regulatory  changes  and 
safety  in  air  commerce.  I  find  that  notice 
and  public  procedure  before  adopting 
this  amendment  are  unnecessary, 
impracticable,  and  contrary  to  the 
public  interest  and  that  good  cause 
exists  for  making  the  amendment 
effective  in  less  than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  inVolves  an  established 
body  of  teclmical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  95 

Aircraft.  Airspace. 

Issued  in  Washington.  DC  on  January  12, 
1993. 

Thomas  C.  Accardi, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95)  is 
amended  as  follows  elective  at  0901 
GMT:  1.  "Hie  authority  citation  for  part 
95  continues  to  read  as  follows: 

Authority:  49  U.S.C  1348, 1354,  and  1510; 
49  U.S.C.  106(g)  (Revised  Pub.  L.  97-449. 
January  12. 1993);  and  14  CFR  11.49(b)(2). 

PART  95— [AMENDED] 

Part  95  is  amended  to  read  as  follows: 


REVISIONS  TO  Minimum  Enroute  IFR  Altitudes  and  Changeover  Points 

(Amendment  374  Effective  Date,  February  4,  1993] 
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G«)0(,BFF»„ 


JynMW;  BFFBC , 
RMln.BFn»_ 
Gwa^BFFiX 


BFNOft 


2000 

3000 
2000 


,  BF  NOB  VU  8MIM  NQft121  A»132J1 . 
Wteo»,  BF  nx  M300-MOC* 


Wtooa«.BFFtX 
Looks.  BFFtK_ 


IM.MM  VOR  FBWUk  AWWAV  K 


to  RM^ki  Pwt- 


DiWW.  NC  F« .^ 

NoMki  WW  VORTAC 

Coyte,  NJ  VORTAC  '1600-MOCA 


Ranco.  FL  FIX 


nmm^  va  vomvu; 

C^M  ClartBt.  VA  VORTAC 
Kwmady.  NY  VORTAC 


I9SJ003  VOR  FIDCRAt  AMWAV  » 


Biscayne  Bay.  FL  VORTAC 


Chattanooga,  TN  VORTAC 

McMln.  TN  FIX  •3500-MOCA 

Hamte.  TN  FIX  '2200-MOCA  . 


Is  AiMndad  to  Oataia 

—  BiBcayrw  Bay;  FL  VORTAC 

—  Fort  LiuJartila.  PL  VOR<DME 


i«5.600S  VOR  FEDERAL  AIRWAY  S 


la  AoMndad-lo  Rawl  hi  Part 


McMhvTNFIX. 
Hanne,TNFK 


Bo««ng  Green,  KY  VORTAC  *2300-MOCA  „. 


^GiMn^.KY  VORTAC  ... 
New  Hope.  KY  VOR/DME 


aooo 

*2000 


•000 

4000 
*2SD0 


2000 
2000 


4000 
*6000 

^2800 
*2900 


|ftS.«O0C  VOR  FEDERAL  AOMfAy  • 


PAVORXAC 


la  Amended  10  Reatf  k<  Part 
So»eiV,  NJ  VORTAC 


0000 
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Ffom 


To 


MEA 


S9S.6007  VOR  FEDERAL  AIRWAY  7 

Is  AiiMndsd  to  HMd  in  Psrt 
Tyson.  FL  FIX  'ISOO-MOCA Swags,  FL  FIX 

Biscayne  Bay.  FL  VORTAC  MSOO-MOCA Swb0S,  FL  FIX 

I95J011  VOR  FEDERAL  AIRWAY  11 


Holly  Springs,  MS  VORTAC  *200(MVIOCA 


Is  Amandad  lo  Raad  In  Part 

Oyefsbufg,  TN  VORTAC 

1 95.6016  VOR  FEDERAL  AIRWAY  16 

la  Amamtad  to  Raad  In  Part 

Pine  Btiifl,  AR  VORTAC  •2000-MOCA  Holly  Springs,  MS  VORTAC  .„, 

Jacks  Creek,  TN  VORTAC  •2400-MOCA „ Shelbyvilte,  TN  VOR/DME  

ShelbyvUle,  TN  VOR/DME  . ;... „.„ HInch  Mountain.  TN  VORTAC 

Hinch  Mountain.  TN  VORTAC  „ Bocky.  TN  FIX  

Coyle.  NJ  VORTAC  'leoO-MOCA „ Kenne<Jy.  NY  VORTAC  


Sotith 


195.6020  VOR  FEDERAL  AIRWAY  20 


Is  Amandad  to  Raad  in  Part 


8ostO^  VA  VORTAC  'gOOCKMRA  **2300-MOCA  'Nutts.  VA  FIX 


Nutts,  VA  FIX  *2300-MOCA Meta,  VA  FIX 

195.6035  VOR  FEDERAL  AIRWAY  35 


Cunra.  FL  FIX  *4000-MRA  "1300-MOCA 


la  Amandad  by  Adding 

*Oaeds.  FL  FIX 


•Dfovm,  FL  F«  'SOOO-MRA  "ISOO-MOCA 

Coole.  FL  FIX 

Btscayne  Bay.  FL  VORTAC  '1500-MOCA  ... 
Dofmy.  PL  FIX  •4000-MRA  ~130O-MOCA  . 


Pulaski,  VA  VORTAC 


Coole.  FL  FIX 

BUcayna  Bay.  FL  VORTAC 

Oorniy,  FL  FIX 

•Oaads.  FL  FIX 


195.6037  VOR  FEDERAL  AIRWAY  S7 

Is  Ainsndsd  lo  Rssd  In  Psrt 

Ha»»W,WVFIX  ..„ 

195.6051  VOR  FEDERAL  AIRWAY  81 


*aooo 


*eooo 


*2SO0 


^000 

*3000 

sooo 

5000 
*2S00 


-aooo 

'3000 


•*5000 


••5000 
2000 
•5000 

"8000 


Biscayne  Bay,  FL  VORTAC 


Camral  C«y,  KY  VORTAC  „.. 
Bowling  Qrean,  KY  VORTAC 


WaleL  MS  FIX  *2000-MOCA 

Chattanooga.  TN  VORTAC  *4500-MCA  Crand  FIX,  E  BNO 

Me«s.  GA  FIX  *S20(>-MOCA 

Hants,  OA  VORTAC  •7000-MCA  ONXA  F0(.  W  BNO 

Dilla,  GA  FIX 


w  Amsndsd  lo  Dslsis 

br....    Mtami.  FL  VORTAC 

195.6052  VOR  FEDERAL  AIRWAY  52 

Is  AmsnosQ  to  Rssq  In  Psrt 


BowNng  Gfaan.  KY  VORTAC 
LMngston,  TN  VORTAC 


I95J054  VOR  FEDERAL  AIRWAY  54 
la  Amandad  to  Raad  In  Part 


Ho«y  Springs,  MS  VORTAC 

CiBnd,  GA  FIX  

Harts,  GA  VORTAC 

Ma.  GA  FIX 

Sunat  SC  FIX 


2000 


S400 
2800 


•2500 
3000 


Kutiba,  N.  FIX  *3500-MRA  "lOOO-MOCA 


i98J064  VOR  FEDERAL  AIRWAY  84 

la  Amandad  to  Raad  In  Part 

'SIOJY.  H.  FD(  — 


7000 
•000 


••2500 
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SlOiy.  R.  FIX  M900-MOCA  _. 


U.S.  CwMdan  Border 
c.  Ml  VQRTAC  . 


To 


MCA 


._    PuMmsn.  Ml  VORTAC - 

IM  mm  KOCaMLMMTAY  1M 


kAiMndadtD  PtoMTIn  Part 

Pooltoc  Ml  VORTAC  . 

.MIVORTAC 


^14  von  nMKAL  ANMMkV  114 


*2S00 


3000 

aooo 


^tety.TXFDC 


l»RM*hi»«1 

Wfcl*«  Pa«^  TX  voniAC 

tlMIM  von  reOlflAL  AMWAV  IM 


jKfcS  C)«eh.  TN.VQRZAC 


IkahOTi.  TN  VORTAC 

IM>.«1»  VOR  FCOCIIAL  AIRWAY  136 


NashvMe.  TN  VORTAC  •2400-MOCA 
Gril,  TN  FIX 


6f«;  TN  FW . 


Hmch  Mountain,  TN  VORTAC 


|»5.413>  VOR  FEDERAL  AIRWAY  139 


Pears,  NC  FIX  •5000-MCA  SUNNS  FIX,  SE  BND "Sunna.  MC  ^f 

SurJW,  NO  FIX  NorWk.  VA  VORTAC  


Nortolc,  VA  VORTAC 


Ma2ie.PAFK 


Loos,  GA  FIX 


Ca««Oi«la«  VA  VORTAC 

i9S.614»  VOR  FCOfRAL  AIRWAY  148 

k  Amandatf  to  Read  in  Part 

Mmtam.  PA  VORTAC  .... 


ttS-eiM  VOR  PEOERAt  AIRWAY  194 

Savannah^  GA  VORTAC  .... 


Pound.  lA  FIX  *2eOO-MOCA 


Ottumwa,  lA  VORTAC 


Pwtze,  NJ  FIX '8000-MRA 


|9S.6in  VOR  FEDERAL  AIRWAY  IM 

teAMan*«toRaad  Iwt^rt 

Dubuque,  lA  VORTAC  _ 

I9U2U.VOR  FEDERAL  AIRWAY  21« 

Iowa.  Cily^lA  VORTAC  . — 


(SU22a  VOR  FEDERAL  AIRWAY  229 

la  Amended  to  Read  in  Part 

•owe,  NJ  FIX 


|9S.t29rVOR  FEDERAL  AIRWAY  2M 
la  AHMiida*tB  ReadlB  Part 


lawrBncavRa^VA  VORTAC 

Mazon,  VA  FIX  'ISOCMIOCA 

FraiMn.  VA  VORTAC  •S000-4yiCA  SUNt«  FIX.  SE  BNO 


FranMki.VA  VORTAC  ~ 
FraaMn.  VA  VORTAC  „ 
•SUNNS.  NC  FIX  ...„ 


Qwran,  FL  FK  •1400-MOCA 


|9S.t2«7  VOR  FEDERAL  AIRWAY  297 

la  Amended  10  Read  In  Part 

Pahokee.  FL  VORTAC  . — 


3eoo 


2600 


•3000 
6000 


10000 
6000 
4000 


6000 


2000 


•6000 


3000 


8000 


3000 
•400a'2000 

8S00 


•2000 
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From 


To 


MEA 


W  AllMAdMl  lO  0#WV9 


Biscayne  Bay.  FL  VORTAC  •2000-MOCA Doogs,  FL  FIX  

Dougs.  FL  FIX Pahokoe,  FL  VORTAC 


f  tS.«286  von  FEDERAL  AIRWAY  2M 


to  Amcndad  to  R«ad  In  P*^ 


Elkins,  WV  VORTAC „....    0•«l^  WV  FIX 

Derin.  WV  FIX Teakk,  VA  FIX  

Teakk.  VA  fix - Casanova,  VA  VORTAC 


i«S.C2«4  VOR  FEDERAL  AIRWAY  2M 

la  Amandad  to  Raad  In  Part 

Nasal.  lA  FIX  'aiOO-MOCA .'. Cwtof  Rapida.  lA  VORTAC 

195.6322  VOR  FEDERAL  AIRWAY  322 

la  Amandad  by  Adding 

Cape  Ne^y^nham.  AK  NOB  uaoO-MOCA  King  Salmon.  AK  VORTAC 

i  9S.63$2  VOR  FEDERAL  AIRWAY  362 

to  Amandad  to  Datala 


Chattanooga.  TN  VORTAC _ ShetoYvilto.  TN  VOfl/DME  .:... 

ShelbyviMa.  TN  VOR/DME  NastivWe,  TN  VORTAC  

NaahvUle.  TN  VORTAC 8i«y,  TN  FIX  

Brady,  TN  FIX  •2000-MOCA Bov^  Green,  KY  VORTAC 

f  •S.6397  VOR  FEDERAL  AIRWAY  397 

to  Amended  to  Read  In  Part 

Walel,  MS  FIX  •2000-MOCA HoHy  Springs,  MS  VORTAC  .. 

196.6434  VOR  FEDERAL  AIRWAY  434 

to  Amended  to  Read  In  Part 

Ottumwa.  lA  VORTAC  •250O-WOCA MoSne,  IL  VORTAC  

tMM37  VOR  FEDERAL  AIRWAY  437 

to  Amended  to  Read  In  Part 

Gremm,  FL  FIX  •1400-MOCA Pahokee.  FL  VORTAC  


Biscayne  Bay.  fL  VORTAC  •2000-WOCA Ooogs,  FL  FIX  

Oouga,  Fl  FIX Pahokee,  FL  VORTAC  

195.6445  VOR  FEDERAL  AIRWAY  44S 

MnvnovQ  iv  ffvN  m  rw\ 

Battles.  AK  VORTAC ~    •Kanut.  AK  FW 

.  NW  BND 

I  SE  BNO 

*4400-MCA  Kanut  FIX.  SE  BNO 

•COP  Is  85  NM  From  and  Utilizes  Nenana  (ENN)  VORTAC 

f  95.6454  VOR  FEDERAL  AIRWAY  454 

to  Amended  to  Read  In  Part 

King  Salmoo,  AK  VORTAC  •4300-MOCA  Dillingham.  AK  VOR/DME  ... 

f  95.651 1  VOR  FEDERAL  AIRWAY  91 1 

to  AMMNdad  M  Datoie 
MikU.  FL«X  •1400-MOCA  ...'. ~    Biacayna  Bay.  FL  VORTAC 


•sooo 

1SO0 


•TOO 


*2700 


*sooo 


4000 

3000 
3000 

*2eoo 


*2S00 


*3000 


•2000 


5000 

1500 


«3500 
•7000 


•SOOO 


•8000 
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From 


To 


MEA 


f  95.U15  von  FEDERAL  AIRWAY  SIS 
IsOatoiwI 


Chattafwoga.  TN  VOHTAC NashwWe.  TN  VORTAC  .... 

NashvtHe.  TN  VORTAC  'SSOCMMCA  Bany.  KY  FIX „.... 

Bany.  KY  FDt  •2400-MOCA  .._ . New  Hopa.  KY  V0Rrt)ME 

New  Hope,  KY  VOR/DME _ _ LooiSwWe.  KY  VORTAC  .... 


f  9S.6S21  von  FEOERAL  AinWAY  S21 

la  Amantfad  lo  Read  In  Part 

•Cioaa  CHy.  FL  VORTAC  'SOOO-MCA  Cross  City  VORTAC,  W  BNO    Hewn,  FL  FK 

••1300-MOCA. 
•Hawvn.  Ft  FIX  "TOOO-MCA  H«wn  Fix.  W  BNO  M30O-MOCA  Teres.  FL  FIX 


Famin.  FL  FIX  MSOO-MOCA 


Biscayne  Bay.  FL  VORTAC 


195.6529  von  FEOEHAL  AWWAV  529 

la  Amandad  to  Read  In  Part 

Swags.  FL  FIX 

la  Amended  to  Dalate 

Famm.  FL  FIX  

§95.6532  von  FEDERAL  AIRWAY  S32 

to  AflMffMtod  lo  RMd4n  Psrt 


4000 
*4000 
*3000 

2700 


-5000 

•*7O00 


*S0C0 


2000 


Unle  Rock.  AR  VORTAC  *3S00-MRA ....„ 

~ „...    'Paron.  AR  FIX 

- • 

2800 

.  , 

Fmm 

To 

MEA 

MAA 

195.7042  Jet  Route  Na  42  la  Amended  to  Read  In  Part 


NasfMHe.  TN  VORTAC 
Bosay,  KY  FW 


Dougs.FLF« 


Lee  County.  FL  VORTAC 


Bosey.  KY  FIX 

BecMey.  WV  VORTAC 


195.7053  Jet  Route  Na  53  la  Amended  to  Read  In  Part 

Orlando.  FL  VORTAC  _ 

195.7056  Jal  Route  No.  59  la  Amended  to  nead  In  Part 
, Jazzi.  FL  FIX  ...„ 

f  95.7075  Jel  noute  Na  75  la  Amended  to  ne«d  in  Part 


18000 

18000 


18000 


45000 
35000 


18000  45000 


Jazzt  FL  FIX 

GofdonsviHe.  VA  VORTAC 


Lee  County.  FL  VORTAC  . 
Modena,  PA  VORTAC ...... 


19000 
19000 


4SO0O 
45000 


Airway  segment 


From 


To 


Changeover  pobtts 
Distance  From 


PulasU,  VA  VORTAC  - 

Dyersbufg.  TN  VORTAC 

ENns,  WV  VORTAC 

Andalusia.  AL  VOR 

tlhaca,  NY  /OR/OME 


-495.8003  von  Federal  Ainraya  Changeover  Pointa 
V-37  la  Amended  to  Delete 

EWns,  WV  VORTAC _... 

V-140  la  Amended  to  Delete 
„...    Nashvlfle,  TN  VORTAC 

V-266  la  Amended  to  Delete 

_..    Casanova.  VA  VOHTAC  

V-329  la  Amended  by  Adding 
Montgomery.  AL  VORTAC 

V-426  la  Amended  to  Delete 
Georgetown.  NY  VORTAC 


45   Piiastd. 


92    Dyersburg. 


45    ElUns. 


10    Andalusia. 


25    Ithaca. 


Frmb 


To 


OMwva 


Latevtew.  OR  VORTAC  — 


Vi  96.80M  JM  RoulM  ChMOMMr  Potntt 

^'9  Is  AfnwiOM  to  1 
SaaHe,  WA  VORTAC 


176 


fFR  Doc  93<-2500  Filed  2-2-93;  8:45  am] 
BOJJNO  COSE  4«ie-U-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CommJsslon 

IBCFRPlwtlS? 

[DockM  No.  RM81-19-0001 

Prpfect  Cost  arxi  Annvuri  Umtts 

January  2S,  1993. 

AGB4CY:  Federal  Energy  Regulatoiy 

Commission. 

ACTION:  Final  rule. 

summary:  Pursuant  to  the  authority 
delegated  by  18  CFR  375.307(e)(1),  the 
Director  of  the  Office  of  Pipeline  and 
Producer  Regulation  computes  and 
publishes  the  project  cost  and  annual 
limits  specified  in  Table  I  of 
§  157.208(d)  and  Table  n  of  §  157.215(a) 
for  each  calendar  year. 
EFFECTIVE  DATE:  January  1, 1993. 
FOR  FURTHER  M4F0RIIATI0N  CONTACT: 
Martin  A.  Burless,  Jr.,  Chief,  Pipeline 
Certificates  and  Projects  Branch. 
Division  of  Pipeline  Certificates,  OPPR 
(202) 208-0581. 

SUPPLEMENTARY  mFORMAHON: 

Order  of  the  Director,  OPPR 

PiAUcation  of  Project  Cost  Limits  Under 
Blanket  Certificates 

Section  157.208(d)  of  the 
Commission's  Emulations  provides  for 
project  cost  limits  applicable  to 
construction,  acquisition,  operaticm  and 
miscellaneous  rearrangement  of 
facilities  (Table  I)  authorized  under  the 
blanket  certificate  procedure  (Order  Na 
234. 19  FERC  161,216).  Section 
157.^215(8)  specified  the  calendar  year 
dollar  liniit  which  may  be  expended  on 
underground  storage  testing  and 
development  (Table  U)  authorized  imder 
the  blanket  certificate.  Section 
157.208(d)  requires  that  the  "Umits 
specified  in  Tables  I  and  II  shall  be 
adjusted  each  calendar  year  to  reflect 
the  'GNP  implicit  price  deflator' 
published  by  the  Department  of 
Commerce  f<T  the  previous  calendar 
year." 


Pursuant  to  §  37S.307(eKl)  of  the 
Commission's  Regulations,  the  authority 
for  the  publication  of  such  costs  limits, 
as  adjusted  for  inflation,  is  delegated  to 
the  Director  of  the  Office  of  Pipeline  end 
Producer  Regulation.  The  cost  limits  for 
calandar  years  1982  throu^  1993,  as 
pubUshed  in  T^le  I  of  §  IS  7.208(d)  and 
Table  II  of  $  157.21S(a).  are  hereby 
issued. 

Note  that  these  inflation  adjustments 
are  based  on  the  Gross  Domestic 
Product  (GDP)  Implicit  Price  Deflator 
rather  than  the  Gross  National  Product 
(GNP)  ImpUcit  Price  Deflator,  which  Is 
not  yet  available  for  1992.  The 
Commerce  Department  advises  that  in 
recent  years  the  annual  change  has  been 
virtually  the  same  for  both  indices. 
Further  adjustments  will  be  made,  if 
necessary. 

List  ofSiib)ecls  ia  18  CFR  Part  1S7 

Natural  gas. 
Eobntl.Capiaa. 

Depu  ty  Director,  Office  of  Pipeline  and 
Producer  Reguiation. 

Accordingly.  18  CFR  part  157  is 
amended  as  follows: 

PART  157-{AMENDED] 

1.  The  authority  citation  for  part  157 
continues  to  read  as  follows: 

Aoliioriljr:  15  U.S.C  717-717w.  3301- 
3432;  42  U.S.C  7101-7352. 

f157.20«    (Amended] 

2.  Table  I  in  §  157.20B(d)  is  revised  to 
read  as  follows: 

Table  I 


LknK 

Year 

Aulo.  Prei. 

CostUNt 

(Cfli.1) 

PftefNofce 

Pni-Ooal 

Limit  (Cot.  2) 

1982 

$4,200,000 
4,500.000 
4.700.000 
4.900,000 
5,100,000 
5,200,000 
5,400X)00 
5,600,000 
5,800,000 
6.000.000 
6,200.000 

$1Z000,000 

1983 

1984  ..„ „ 

1985 -_ 

1988  - 

1987  

12300,000 
13.JUU,000 
13,800,000 
14,300,000 
14.700,000 

1988  - 

15,100,000 

1989 „ 

1990 

1991  

15.600.000 
1 6.000.000 
16.700.000 

1998  _ 

1993 

17,300,000 
17.700.000 

1157.215    [Amended] 

3.  T^le  n  in  §  157.215(a)  is  revised  to 
read  as  follows: 

TABLE  n 


Ymt 


1982 
1983 
1964 
1965 
1986 
1987 
1988 
1989 
1990 
1991 
1902 
1993 


UmR 


t2700j000 
2.800,000 
3.000^000 
3,100,000 
3.200,000 
3,300XX)0 
3,400,000 
3,S00X)00 
3,600,000 
3^00,000 
3,900!000 
4.000,000 


(PR  Doc.  93-2583  Filed  2-2-93;  8:45  am] 
aajjNO  CODE  triT-ti-ii 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-3002S3A:  FRL-«174-a] 
RIN3070-AB78 

Propionic  Add;  Exemptions  From  the 
Requirement  of  a  Toierenca 

AGENCY:  Environmental  Protectioa 

Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  This  document  estabUshes 
exemptions  from  the  requirement  of  a 
tolerance  for  residues  of  propionic  acid 
in  or  on  meat  and  meat  byproducts  of 
cattle,  sheep,  hogs,  goats,  horses  and 
poultry,  milk,  and  eggs  as  a  result  of 
application  to  Uvestock  drinking  water, 
poultry  Utter,  and  storage  areas  for 
silage  and  grain.  EPA  is  issuing  this  rule 
on  its  own  initiative.  Propionic  add  is 
a  normal  component  of  metabolism  in 
the  human  body.  Humans  ordinarily 
consume  propionic  acid  as  a  natural 
component  of  common  food  and  as  an 
added  ingredient.  Dietary  exposure  from 
pesticidal  use  of  propionic  acid  is 
expected  to  be  very  low. 
EFFECTIVE  DATE:  This  regulation  becomes 
effective  Febniary  3, 1993. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number,  [CM'P-300253A1.  may  be 
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submitted  to:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency,  Km. 
M3708,  401  M  St.,  SW.,  Washington.  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cynthia  Giles-Parker,  Product 
Manager  (PM)  22,  Registration  Division 
(H7505C),  Environmental  Protection 
Agency,  401  M  St,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Km.  229,  CM  «2. 1921  Jefferson 
Davis  Highvtray,  Arlington,  VA  22202, 
(703)-305-5540. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  24, 1992  (57  FR 
28157).  upon  his  own  initiative,  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA)  (21  U.S.C. 
346a(e)),  proposed  that  an  exemption 
from  the  requirement  of  a  tolerance 
under  40  CFR  180.1023  be  established 
for  residues  of  propionic  acid  in  or  on 
meat  and  meat  byproducts  of  cattle, 
sheep,  hogs,  geats,  horses  and  poultry, 
milk,  and  eggs,  as  a  result  of  application 
to  livestock  drinking  water,  poultry 
litter,  and  storage  areas  for  silage  and 
grain. 

In  response  to  the  proposed  rule,  one 
comment  was  received  btim  Union 
Carbide  Chemicals  &  Plastics  Co.  This 
document  proposed  that  the  Agency 
amend  the  proposed  exemptions  to 
include  the  proposed  exemptions, 
notice  of  which  appeared  in  the  Federal 
Register  of  June  21, 1989  (54  FR  26056), 
for  residues  of  propionic  add  in  or  on 
the  following  raw  agricultural 
commodities:  cottonseed,  peanuts,  rice 
grain,  and  soybeans,  when  used  as  a 
fungicide  in  postharvest  application. 
The  Agency  has  determined  to  not 
include  this  proposed  amendment  in 
the  final  rule.  Pesticide  petition  8F3634 
requesting  these  exemptions  was 
submitted  by  Stop-Shock,  Inc.,  of  Dallas, 
TX,  and  is  pending  the  satisfactory 
completion  of  certain  requirements  for 
the  registration  of  its  product  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  Generally, 
EPA  will  not  establish  a  tolerance  until 
an  associated  FIFRA  registration  is 
ready  for  approval.  Premature 
establishm.ent  of  the  tolerance  may 
encourage  misuse  of  the  pesticide.  The 
commenter  gave  no  reason  why  EPA 
should  deviate  from  this  policy. 

There  were  no  requests  for  referral  to 
an  advisory  committee  received  in 
response  to  the  proposed  rule. 

Data  reviewed  by  the  Agency  were 
discussed  in  the  proposed  rule.  Based 
on  the  data  and  information  considered, 
the  Agency  concludes  that  the  tolerance 
exemptions  will  protect  the  public 
health.  Therefore,  the  tolerance 


exemptions  are  established  as  sef  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
with  the  Hearing  Clerk,  at  the  address 
given  above  (40  CFR  178.20).  The 
objections  submitted  must  specify  the 
provisions  of  the  regulation  deemed 
objectionable  and  the  groimds  for  the 
objections  (40  CFR  178.25).  Each 
objection  must  be  accompanied  by  the 
fee  prescribed  by  40  CFR  180.33(i).  If  a 
hearing  is  requested,  the  objections 
must  include  a  statement  of  the  factual 
issue(s)  on  which  a  hearing  is  requested, 
the  requestor's  contentions  on  such 
issues,  and  a  siunmary  of  any  evidence 
relied  upon  by  the  objector  (40  CFR 
178.27).  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact:  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Pesticides  and  pests.  Reporting  and 
recordkeeping  requirements. 

Dated:  January  25, 1993. 

Douglaa  D.  Cuapl, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 


Authority:  21  U.S.C.  346a  and  371. 

2.  By  revising  S  180.1023,  to  read  as 
follows: 

S  180.1023    Propkxtic  add;  axefriptiona 
from  ttM  requiremant  of  a  tolaranea. 

(a)  Propionic  acid  is  exempt  from  the 
requirement  of  a  tolerance  for  residues 
in  or  on  alfalfa,  barley  grain,  Bermuda 
grass,  bluegrass,  brome  grass,  clover, 
com  grain,  cowpea  hay,  fescue, 
lespedeza,  lupines,  oat  grain,  orchard 
grass,  peanut  hay,  peavine  hay,  rye 
grass,  sorghum  grain,  soybean  bay, 
Sudan  grass,  timothy,  vetch,  and  wheal 
grain  from  postharvest  application  of 
propionic  add  or  a  mixture  of 
methylene  bispropionate  and  oxy(bis- 
methylene)  bisproprionate  when  used  as 
a  fungicide. 

(b)  Propionic  add  is  exempt  from  the 
requirement  of  a  tolerance  for  residues 
in  or  on  meat  and  meat  byproducts  of 
cattle,  sheep,  hogs,  goats,  horses  and 
poultry,  milk,  and  eggs  when  applied  as 
a  bactericide/fungicide  to  livestock 
drinking  water,  poultry  litter,  and 
storage  areas  for  silage  and  grain. 

IFR  Doc.  93-2367  Filed  2-2-93;  8;45  amj 
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40  CFR  Part  281 

[FRL-4560-21 

Rhode  island;  Final  Approval  of  State 
Underground  Storage  Tank  Program 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  final  determination  on 
Rhode  Island's  application  for  final 
approval. 

SUMMARY:  The  State  of  Rhode  Island  has 
applied  for  final  approval  of  its 
underground  storage  tank  program 
under  subtitle  I  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA). 
The  Environmental  Protection  Agency 
(EPA)  has  reviewed  Rhode  Island's 
application  and  has  reached  a  final 
determination  that  Rhode  Island's 
underground  storage  tank  program 
satisfies  all  the  requirements  necessary 
to  qualify  for  final  approval.  Thus.  EPA 
is  granting  final  approval  to  the  State  of 
Rhode  Island  to  operate  its  program. 

EFFECTIVE  DATE:  Final  approval  for 
Rhode  Island  shall  be  effective  at  1  p.m. 
on  March  5. 1993. 

FOR  FURTHER  INFOfttlATKM  CONTACT: 
Andrea  Beland,  Office  of  Underground 
Storage  Tanks.  HPU-7,  U.S.  EPA, 
Region  I,  JFK  Federal  Building,  Boston. 
MA  02203,  617/573-9604. 


SUPPLEMENTARY  INFORMATION: 

A.  Backgnound 

Section  9004  of  RCRA  enables  EPA  to 
approve  state  underground  storage  tank 
programs  to  operate  in  a  state  in  lieu  of 
the  Federal  underground  storage  tank 
program.  To  qualify  for  final 
authorization,  a  state's  program  must: 
(1)  Be  "no  less  stringent"  than  the 
Federal  program,  and  (2)  provide  for 
adequate  enforcement  [Section  9004(a) 
of  RCRA,  42  U.S.C.  6926(b)l. 

On  July  2, 1992,  EPA  acknowledged 
receiving  from  the  State  of  Rhode  Island 
a  complete  official  application  to  obtain 
final  approval  to  administer  its 
underground  storage  tank  program.  On 
November  13, 1992,  EPA  published  a 
tentative  decision  announcing  its  intent 
to  grant  Rhode  Island  final  approval  of 
its  program.  Further  background  on  the 
tentative  decision  to  grant  approval 
appears  at  57  FR  220,  November  13, 
1992. 

Along  with  the  tentative 
determination,  EPA  announced  the 
availabihty  of  the  application  for  public 
comment  and  the  date  of  a  public 
hearing  on  the  application.  EPA 
requested  advance  notice  for  testimony 
and  reserved  the  right  to  cancel  for  lack 
of  public  interest.  In  light  of  EPA 
receiving  only  one  letter  from  a 
petroleum  distributor  expressing  general 
support  for  EPA's  approval  of  Rhode 
Island's  underground  storage  tank 
program,  no  public  hearing  was  held. 

B.  Decision 

I  conclude  that  the  State  of  Rhode 
Island's  application  for  final  approval 
meets  all  of  the  statutory  and  regulatory 
requirements  established  by  subtitle  I  of 
RQIA.  Accordingly,  Rhode  Island  is 
granted  final  approval  to  operate  its 
underground  storage  tank  program.  The 
State  of  Rhode  Island  now  has  the 
responsibility  for  managing  all  regulated 
underground  storage  tank  ^dHties 
within  its  borders  and  carrying  out  all 
aspects  of  the  Federal  underground 
storage  tank  program.  Rhode  Island  also 
has  primary  enforcement  responsibility, 
although  tPA  retains  the  right  to 
conduct  enforcement  actions  under 
section  9006  of  RCRA. 

Compliance  With  Executive  Order 
12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  that  the  approval 


will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  approval  effectively 
suspends  the  applicability  of  certain 
federal  regulations  in  favor  of  the  State 
of  Rhode  Island's  program,  thereby 
eliminating  duplicative  requirements  for 
owners  and  operators  of  underground 
storage  tanks  within  the  State.  It  does 
not  impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  281 

Administrative  practice  and 
procedure.  Hazardous  substances, 
Insurance,  Intergovernmental  relations, 
Oil  pollution.  Reporting  and 
recordkeeping  requirements,  Surety 
bonds.  Water  pollution  control.  Water 
supply. 

Authority:  Section  9004  of  the  Solid  Waste 
Disposal  Act  as  amended,  42  U.S.C. 
§§ 6912(a),  6974(b),  and  6991c. 

Dated:  January  11. 1993. 
Julie  Belaga. 
Regional  Administrator. 
[FR  Doc  93-2533  Filed  2-2-93;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 
[FCC  »-121 

Forfeiture  ProcMdinga 

In  the  Matter  of  Amendment  of  $  1.80  of  the 

Commission's  Rules 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

StiMMARY:  By  this  action,  the 
Commission  amends  §  1.80(c)  of  the 
rules,  47  CFR  1.80(c),  to  reflect 
amendments  to  section  503(b)(6)  of  the 
Communications  Act  of  1934,  as 
amended.  Section  503(b)(6)  of  the  Act 
was  recently  amended  by  Congress  to 
extend  the  statute  of  limitations  for 
issuing  forfeitures  to  broadcast  station 
licensees.  The  amendment  to  §  1.80(c) 
merely  restates  the  statutory  language  of 
amended  section  503(b)(6)  to  conform 
the  Commission's  forfeiture  rules  to  the 
statute.  In  addition,  the  Commission  is 
taking  this  opportunity  to  make 
typographical  corrections  and  make 
updates  to  several  citations  to  sections 
of  the  Communications  Act  contained  in 
§§  1.80(a)(3)  and  (a)(4),  and  to  update 
the  forfeiture  payment  procedures  in 
§  1.80(h)  to  state  the  correct  address  for 
submitting  payments. 
EFFECTIVE  DATE:  February  3, 1993. 


FOR  FURTHER  INFORMATKM  CONTACT: 

Douglas  Cooper,  Office  of  General 
Counsel,  Federal  Communications 
Commission,  (202)  632-6990. 

SUPP(.EMENTARY  MFORMATXW: 

Order 

Adopted:  January  11, 1993. 
Released:  January  28, 1993. 

By  the  Commission: 

1.  Congress  recently  amended  section 
503(b)(6)  of  the  Communications  Act  of 
1934,  as  amended.  47  U.S.C.  503(b)(6). 
to  extend  the  statute  of  Umitations  for 
issuing  forfeitures  to  broadcast  station 
licensees.  Pub.  L.  No.  102-538, 106  Stat. 
3543,  enacted  October  27, 1992.  The 
amendment  extended  the  statute  of 
limitations  to  encompass  the  entire 
current  license  term  and  clarified  the 
meaning  of  the  term  "current  license 
term."  By  this  Order,  we  amend 

§  1.80(c)(1)  of  our  rules,  47  CFR 
1.80(c)(1),  to  reflect  the  amended 
statute. 

2.  In  addition,  we  are  taking  this 
opportunity  to  make  typographical 
corrections  and  updates  to  several 
citations  to  sections  of  the 
Communications  Act  contained  in 

§§  1.80(a)(3)  and  (a)(4)  of  our  rules,  and 
to  update  the  forfeiture  payment 
procedures  in  §  1.80(h)  of  the  rules  to 
state  the  correct  address  for  submitting 
payments. 

3.  The  change  to  $  1.80(c)(1)  of  our 
rules  adopted  herein  merely  restates  in 
our  rules  the  statutory  language  of  47 
use.  503(b)(6)  and  the  changes  to 

§§  1.80(a)(3)  and  (a)(4)  simply  correct  or 
update  citation  references  that  are  not 
controversial  and  are  matters  in  which 
the  public  is  not  likely  to  be  interested. 
Therefore,  the  Commission  for  good 
cause  finds  that  compliance  with  the 
notice  and  comment  and  effective  date 
provisions  of  the  Administrative 
Procedure  Act  (APA)  is  unnecessary  for 
these  amendments.  See  5  U.S.C. 
553(b)(B),  553(d)(3).  The  change  to 
§  1.80(h)  of  our  rules  is  a  matter  of 
agency  organization,  practice  or 
procedure.  Accordingly,  the  notice  and 
comment  and  effective  date  provisions 
of  the  APA  do  not  apply.  See  5  U.S.C. 
553(b)(A),  553(d). 

4.  Accordingly,  pursuant  to  sections 
4(i)  and  303(r)  of  the  Communications 

Act  of  1934,  as  amended,  47  U.S.C. 

154(i),  303(r),  it  is  ordered,  That  47  CFR 
1.80(a)(3)  and  (a)(4),  1.80(c)(1),  and 
1.80(h)  are  amended  as  set  forth  in  the 
Rule  Changes,  effective  upon 
publication  in  the  Federal  Register. 

List  of  Subjects  in  47  CFR  Fart  1 

Penalties. 
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Fedaral  CommunkatioiM  Comminkm. 

Ooaaa  R.  Searcy, 

SecTtiory. 

Rule  Qiangos 

Title  47  of  the  Code  of  Federal 
Regulations,  part  1.  is  amended  to  read 
as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Aolfaority:  Sees.  4.  303, 48  Stat  1066. 
1082,  as  amended;  47  U.S.Q  154.  303; 
Implement.  5  U.S.C  552,  unless  otherwise 
noted. 

2.  Section  1.80  is  amended  by  revising 
the  introductory  text  of  paragraph  (a) 
and  paragraphs  (a)(3).  (a)(4).  {c)(l).  (h). 
and  the  concluding  text  to  paragraph  (a) 
to  read  as  follows: 

Miscellaneous  Proceedings 

S 1 .40    Forfeiture  proceedings. 

(a)  Persons  against  whom  and 
violations  for  which,  a  forfeiture  may  be 
assessed.  A  forfeiture  penalty  may  be 
assessed  against  any  person  found  to 
have: 


(3)  Violated  any  provision  of  section 
317(c)  or  508(a)  of  the  Communications 
Act;  Of 

(4)  Violated  any  provision  of  section 
1304. 1343.  or  1464  of  title  18.  United 
States  Code. 

A  forfeiture  penalty  assessed  under 
this  section  is  in  addition  to  any  other 
penahy  provided  for  by  the 
Communications  Act,  except  that  the 
penalties  provided  for  in  paragraphs 
(b)(1).  (bK2)  and  (b)(3)  of  this  section 
shall  not  apply  to  conduct  which  is 
sub)ect  to  a  forfeiture  penahy  under 
sections  202,  203.  205,  214(d).  219.  220. 
223.364.  386,  506  of  the 
Communications  Act.  The  remaining 
provisions  of  this  section  are  applicable 
to  such  conduct. 


(c)  Limits  on  the  time  when  a 
proceeding  may  be  i/uUated.  (1)  In  the 
case  of  a  broadcast  station,  no  forfeiture 
penalty  shall  be  imposed  if  the  violation 
occurred  more  than  1  year  prior  to  the 
issuance  of  the  appropriate  notice  or 
prior  to  the  date  of  commencement  of 
the  current  license  term,  whichever  is 
eariier.  For  purposes  of  this  paragraph, 
"date  of  commencement  of  the  current 
license  term"  means  the  date  of 
commencement  of  the  last  term  of 
license  for  which  the  licensee  has  been 
granted  a  license  by  the  Commission.  A 
separate  license  term  shall  not  be 
deemed  to  have  commenced  as  a  resuh 


of  continuing  a  license  in  effiect  under 
section  307(c)  pending  decision  on  an 
applicaticm  for  renewal  of  the  license. 

(h)  Payatei^.  The  forfaiture  should  be 
paid  by  check  or  money  order  drawn  to 
the  order  of  the  Federal 
Communications  Commission.  The 
Commission  does  not  accept 
responsibility  for  cash  payments  tent 
through  the  mails.  The  check  or  money 
order  should  be  mailed  to:  Federal 
Commimications  Conunission.  P.O.  Box 
73482,  Chicago.  Illinois  60673-7482. 

IFR  Doc  93-2453  Filed  2-2-93;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Offlca  ol  th«  Sacrttary 

49  CFR  Part  1 

[OST  Docket  No.  1;  AmdL  1-2S4) 

Organization  and  DategaUon  d  Povmts 
and  Duties;  Sacretarial  Succaaaiofi 

AGENCY:  Office  of  the  Secretary.  DOT. 
ACTION:  Final  rule. 

SUMMARV:  The  purpose  of  this 
amendment  is  to  alter  the  order  of 
Secretarial  succession  for  the 
Department  of  Transportation. 
EFFECTIVE  DATE:  The  effective  date  of 
this  amendment  is  January  14. 1993.  . 
FOR  FURTHER  MFORMATKM  CONTACT: 
Robert  I.  Ross,  Office  of  the  General 
Counsel,  Department  of  Transportation, 
Washington.  DC  (202)  366-9154, 
SUPPt^MENTARY  INFORMATION:  In  49  CFR 
1.26,  the  order  of  succession  to  act  as 
Secretary  of  Transportation  is  set  ftxrth: 
The  Deputy  Secretary,  General  Counsel, 
Assistant  Secretary  for  Policy  and 
International  Affairs.  Assistant  Secretary 
for  Governmental  Affairs,  Assistant 
Secretary  for  Budget  and  Programs. 
Assistant  Secretary  for  Public  Affairs. 
Assistant  Secretary  for  Administration, 
Associate  Deputy  Secretary,  and  Saint 
Lawrence  Seaway  Envelopment 
Corporation  Administrator,  in  that 
order.  For  the  purpose  of  the  upcoming 
transition,  we  deem  it  preferable  to 
reverse  the  order  of  the  positions  of  the 
Saint  Lawrence  Seaway  Development 
Corporation  Administrator  and  the 
Assistant  SecretAy  for  Administration 
in  the  order  of  succession. 

Analysis  of  Regulatory  Impacts 

This  amendment  has  been  reviewed 
under  Executive  Order  12291,  and  it  has 
been  determined  that  this  is  not  a  major 
rule.  It  will  not  resuh  in  an  annual  efliect 


on  the  economy  of  S100  ntilllon  or 
more.  There  will  be  no  increase  in 
production  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  governments, 
agencies,  or  geographic  regions. 
Furthermore,  it  will  not  adversely  affect 
competition,  employment,  investment, 
proouctivity.  innovation,  or  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 
Accordingly,  a  regulatory  impact 
analysis  is  not  required. 

This  amendment  is  not  significant 
within  the  definition  in  DOTs 
Regulatory  Policies  and  Procedures.  49 
FR  11034  (1979).  in  part  because  it  does 
not  involve  any  change  in  important 
Departmental  policies.  Because  the 
economic  impact  should  be  minimal, 
further  regulatory  evaluation  is  not 
necessary.  Moreover.  I  certify  that  this 
an>endment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  amendment  does  not 
significantly  afliact  the  environment,  and 
therefore  an  environmental  impact 
statement  is  not  required  under  the 
National  Environmental  Policy  Act  of 
1969.  H  has  also  been  reviewed  under 
Executive  Order  12612,  Federalism,  and 
it  has  been  determined  that  it  does  not 
have  sufficient  implications  for 
federalism  to  warrant  preparation  (^  a 
Federalism  Assessment. 

Finally,  the  amendment  does  not 
contain  any  collection  of  information 
requirements.  Accordingly,  review  by 
the  Office  of  Information  and  Regulatory 
Affairs  of  the  Office  of  Management  and 
Budget  under  section  3504(h)  of  the 
Pa{>erwork  Reduction  Act  of  1980  is  not 
required. 

Since  this  amendment  relates  to 
Departmental  management,  procedures, 
and  practice,  notice  and  comment  on  it 
are  unnecessary,  aiui  it  may  be  made 
efiiective  in  less  than  30  days  after 
publication  in  the  Federal  Raster. 

List  ofSubfects  in  49  CFR  Part  1 

Authority  delegations  (Government 
agencies),  Organization  and  functions 
(Government  agencies). 

In  consideration  of  the  foregoing,  part 
1  of  title  49,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  1— {AMENDED] 

1.  The  authority  citation  continues  to 
read  as  follows: 

Antiiorily:  49  VSjC  322. 

2.  Section  1.26  is  amended  by  revising 
paragraphs  (a)  (7),  (8),  and  (9)  to  reed  as 
follows: 
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§  1 .26    Secretarial  aucceeeion. 
(a)  V*   • 

(7)  Associate  Deputy  Secretary. 

(8)  Saint  Lawrence  Seaway 
Development  Corporation 
Administrator. 

(9)  Assistant  Secretary  for 
Administration. 

•        *        •        •        • 

Issued  in  Washington.  DC.  on  January  14 
1993. 

Andrew  H.  Card,  )r., 
Secretary  of  Transportation. 
IFR  Doc  93-1368  Filed  2-2-93;  8:45  am] 

BILUNa  CODE  MIO-n-M 

49  CFR  Part  1 

[OST  Docket  No.  1;  Amdt  1-253] 

Organization  and  Delegation  of  Power* 
and  Duties;  Secretarial  Succession 

AGENCY:  Office  of  the  Secretary.  DOT. 
action:  Final  rule. 

SUMMARY:  This  Hnal  rule  amends  agency 
regulations  on  Secretarial  Succession. 
The  Associate  Deputy  Secretary  is  . 
added  to  the  line  of  succession  to  act  as 
Secretary  of  Transportation,  in  case  of 
the  absence  or  disability  of  the 
Secretary,  until  the  absence  or  disability 
ceases,  or  in  cases  of  a  vacancy,  until  a 
successor  is  appointed.  This  final  rule 
also  adds  provisions  concerning  the 
new  Office  of  Intermodalism,  as 
established  by  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
EFFECTIVE  DATE:  January  14, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  B.  Farbman,  Office  of  the 
Assistant  General  Counsel  for 
Regulation  and  Enforcement,  C-50 
(202)  366-9307,  Department  of 
Transportation,  400  Seventh  Street. 
SVV..  Washington.  DC  20590. 
SUPPUMENTARY  INFORMATION:  Title  49 
U.S.C  102(a)  established  the 
Department  of  Transportation,  (b) 
placed  the  Secretary  as  head  of  the 
Department,  (c)  put  the  Deputy 
Secretary  as  first  in  line  of  succession  to 
be  Acting  Secretary,  and  (d)  established 
the  General  Counsel  and  the  Assistant 
Secretaries  and  included  them  in  the 
order  of  succession  to  be  Acting 
Secretary  "in  the  order  prescribed  by 
the  Secretary."  Section  102  was 
amended  in  1984  by  the  addition  of  a 
.  new  subsection  (d)  which  created  the 
position  of  Associate  Deputy  Secretary 
and  redesignating  the  original  (d)  as  (e|. 
This  amendment  did  not  change  the 
provision  that,  after  the  Deputy 
Secretary,  the  order  of  succession  would 
be  the  General  Counsel  and  the 
Assistant  Secretaries,  in  the  order 
prescribed  by  the  Secretary  Under  49 


U.S.C.  322,  the  Secretary  may  issue 
regulations  governing  the  organization 
of  the  Department  and  the  conduct  of  its 
business.  Under  this  authority,  the 
Secretary  can  extend  the  order  of 
succession  beyond  the  General  Counsel 
and  the  Assistant  Secretaries,  and  has 
done  so  by  including  the  Administrator 
of  the  Saint  Lawrence  Seaway 
Envelopment  Corporation.  This 
authority  allows  the  Secretary  to 
include  the  associate  Deputy  Secretary 
in  the  order  of  succession  either  before 
or  after  the  Saint  Lavtrrence  Seaway 
Administrator. 

This  final  rule  also  amends  §  1.22(a) 
and  §  1.23(q)  of  this  part  to  include 
references  to  the  Office  of 
Intermodalism  in  the  Office  of  the 
Secretary.  Section  5002  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (Pub.  L.  102-240) 
established  the  Office  of  Intermodalism 
within  the  Office  of  Secretary.  As 
discussed  in  §1.23(q)  of  this  Part,  the 
Office  of  Intermodalism  coordinates 
Federal  policy  on  intermodal 
transportation. 

Since  this  amendment  relates  to 
departmental  management, 
organization,  procedure,  and  practice, 
notice  and  comment  on  it  are 
unnecessary  and  it  may  be  made 
effective  in  fewer  than  30  days  after 
publication  in  the  Federal  Regiater. 
Therefore,  this  final  rule  is  effective 
upon  publication  in  the  Federal 
Register. 

List  of  Subiects  in  49  CFR  Part  1 

Authority  delegations  (Government 
agencies).  Organization  and  functions 
(Government  agencies). 

In  consideration  of  the  foregoing,  part 
1  of  title  49.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  1— {AMENDED] 

1  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  49  U  S.C  322 

2  Section  1.22(a)  is  revised  to  read  as 
follows 

§1.22    Structure. 


(a)  Secretary  and  Deputy  Secretary. 
The  Secretary  and  Deputy  Secretary  are 
assisted  by  the  Associate  Deputy 
Secretary.  Executive  Secretariat,  the 
Board  oi  Contract  Appeals,  the 
Departmental  Office  of  Civil  Rights,  the 
Office  of  Small  and  Disadvantaged 
Business  Utilization,  the  Office  of 
Commercial  Space  Transportation,  the 
Office  of  Intelligence  and  Security,  and 
the  Office  of  Intermodalism  all  of  which 
report  to  the  Secretary.  The  Assistant 


Secretaries,  the  General  Counsel,  and 
the  Inspector  General  also  report 
directly  to  the  Secretary. 

3.  Section  1.23(i)  is  revised  to  read  as 
follows: 

%^JZ3    Spheree  of  primary  reaponaH>iUty. 

•        •        •        •        • 

(i)  Associate  Deputy  Secretary.  Assists 
the  Secretary  and  Deputy  Secretary  in 
carrying  out  a  variety  of  executive  and 
managerial  policies,  programs,  and 
initiatives. 

4.  Section  1.23(p)  is  added  and 
reserved  and  (q)  is  added  to  read  as 
follows: 

§  1.23    Spheree  of  primary  reeportaibility. 

(p)  [Reserved] 

(q)  Office  of  Intermodalism.  Focal 
point  within  the  Federal  Government 
for  coordination  of  intermodal 
transportation  policy  which  brings 
together  Departmental  intermodal 
perspectives,  advocates  intermodal 
interests,  and  provides  Secretarial 
leadership  and  visibility  on  issues  that 
involve  or  affect  more  than  one 
operating  administration. 

5.  Section  1.28  is  amended  by 
redesignating  paragraph  (a)(8)  as  (a)(9) 
and  adding  a  new  (a)(8)  to  read  as 
follows: 

§  1 .26    Secretarial  aueeeeelen. 

(a)*  •   • 

(8)  Associate  Deputy  Secretary. 

Issued  at  Washington,  DC  this  24th  day  of 
December.  1992. 
Andrew  H.  Card.  |r., 
Secretary  of  Transportation. 
[PR  Doc  93-1412  Filed  2-2-93:  8:45  am) . 

BIUJNQ  COK  4«ie-«»-M 

49  CFR  ParU  1  and  89 
[OST  Docket  No  1 ;  Amdt  1-256] 

Organization  and  Dologation  of  Powers 
ar>d  Duties;  Delegations  to  All 
Administrators  and  the  Assistant 
Secretary  for  Administration 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
delegations  to  all  DCfT  Administrators 
and  the  Assistant  Secretary  for 
Administration  by  increasing  the 
amount  by  which  they  are  authorized  to 
compromise  claims  from  "not  more  than 
$20,000  (excluding  interest)"  to  "not 
more  than  $100,000  (excluding 
interest)."  The  increased  amount 
reflects  the  increase  in  the  Secretary's 
statutory  authority  to  compromise 
claims.  It  also  refiects  authority  that  has 
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been  fieiegeted  to  the  Secretary  liy  the 
Attorney  General  rebting  to  the 
administrative  settlement  of  Federal  tort 
claims. 

EFFECTIVE  DATE:  This  rule  becomes 
effective  February  3. 1993. 
FOR  FURTHER  »4R>RMATK>N  CONTACT:  Paul 
B.  Larsen.  Office  of  the  Assistant 
General  Ck)unsel  for  Environmental. 
Qvil  RighU  and  General  Law  (202)  366- 
9167,  or  Steven  B.  Farbman.  Office  of 
(he  Assistant  General  Counsel  for 
Regulation  and  Enforcement  (202)  366- 
9306.  Department  of  Transportation.  400 
7th  Street  SW..  Washington.  DC  20590. 
SUPPI.EMENTARY  MFORMATION:  The 
Administrative  Dispute  Resolution  Act. 
Public  Law  101-552.  section  8(b).  31 
U.S.C  3711(a)(2),  enacted  on  November 
15, 1990.  increased  the  authority  of  the 
heads  of  executive  agencies  to  settle 
claims  from  $20,000  to  $100,000.  The 
delegations  of  the  Secretary's  authority 
to  the  Assistant  Secretary  for 
Administration  and  the  heads  of  each  of 
the  Etepartment's  Operating 
Administrations  are  being  revised  to 
reflect  the  change  in  the  Secretary's 
authority.  Although  49  CFR  89.5 
delegates,  in  part,  the  Secretary's 
authority  to  the  heads  of  the  Gyrating 
Administrations.  49  CFR  1.45, 
"Delegations  to  all  Administrators," 
does  not  contain  this  delegation. 
Accordingly,  a  new  49  CFR  1.45(a)(15) 
has  been  added  to  reflect  this 
delegation.  On  April  8, 1992,  the 
Attorney  General  delegated  to  the 
Secretary  authority  to  compromise  and 
settle  administrative  claims  involving 
the  Department  under  the  Federal  Tort 
Claims  Act  if  the  amount  of  the 
proposed  compromise  does  not  exceed 
$100,000.  The  Attorney  General's 
delegation  also  requires  that  if  the  claim 
presents  a  novel  question  of  law  of  fact, 
then  the  Secretary  of  Transportation 
should  obtain  the  advice  of  the 
Assistant  Attorney  General  in  charge  of 
the  Civil  Division  of  the  Department  of 
Justice;  and  further  that  for  claims  in 
excess  o*^  $30,000  but  not  exceeding 
$100,000.  the  Secretary  shall  prepare  a 
memorandum  explainirtg  the  basis  for 
its  action  and  forward  it  to  the  Director 
of  the  Torts  Branch  of  the  Civil  Division. 
This  additional  authority  is  reflected  in 
a  new  49  CFR  1.45(a)(16). 

Since  this  rule  relates  to  departmental 
management,  organization,  procedure, 
and  practice,  notice  and  public 
comment  are  unnecessary.  For  the  same 
reason,  good  cause  exists  for  not 
publishing  this  rale  at  least  30  days 
before  its  effiactive  date,  as  is  ordinarily 
required  by  5  U.S.C  553(d).  Therefore, 
this  rale  is  effective  on  the  date  of  its 
publication. 


List  efSobjects 
49  CFR  Fart] 

Authority  delegations  (Govwnment 
agencies).  Organizations  and  functions 
(Government  agencies). 

49  CFR  Part  89 

Administrative  practice  and 
procedure.  Debt  collection. 

In  consideraticHi  of  the  foregoing. 
Parte  1  and  89  of  Title  49.  Code  of 
Federal  Regulations,  are  amended  as 
follows: 

PART  1— {AMENDED] 

1.  The  authority  citation  for  part  1  is 
revised  to  read  as  follows: 

Authority:  40  U.S.C  322:  Pub.  L.  101-552, 
28  U.S.C  2672,  31  U.S.C  3711(aK2). 

2.  Section  1.59  is  amended  by  revising 
"$20,000  '  to  read  "$100,000  (excluding 
interest)"  in  paragraph  (c)(6). 

3.  Section  1.45  is  amended  by  revising 
"$25,000"  to  read  "$100,000  (excluding 
interest)"  in  paragraph  (a)(3). 

4.  Section  1.45  is  amended  by  adding 
paragraphs  (a)(lS)  and  (a)(16)  as  follows: 

( 1 .45    Delegatlone  to  aN  Admhitstralore. 

(a)  •  •  • 

(15)  Compromise,  suspend  collection 
action  on,  or  terminate  claims  of  the 
United  States  not  exceeding  $100,000 
(excluding  interest)  that  are  referred  to, 
or  arise  out  of  the  activities  of.  his  or  her 
Operating  Administration; 

(16)  Compromise,  suspend  collection 
action  on,  or  terminate  claims  against 
the  United  States  not  exceeding 
$100,000  (excluding  interest)  that  are 
referred  to,  or  arise  out  of  the  activities 
of,  his  or  her  Operating  Administration; 

Erovided  that  when  the  Administrator 
elieves  that  a  claim  against  the  United 
States  presents  a  novel  question  of  law 
or  of  policy,  he  or  she  shall  obtain  the 
advise  of  the  Assistant  Attorney  General 
in  charge  of  the  Qvil  Division;  and 
provided  further  that  whenever  he  or 
she  settles  any  administrative  claim 
against  the  United  States  for  an  amount 
in  excess  of  $50,000.  the  Administrator 
shall  prepare  a  memorandum  fully 
explaining  the  basis  for  the  action  taken 
and  send  a  copy  of  the  memorandum  to 
the  Director.  Federal  Torte  Claims  Act 
Staff,  Torts  Branch  of  the  Civil  Division, 
U.S.  Department  of  Justice. 


PART  8»-(AMENDED] 

1.  The  authority  citation  for  part  89  is 
revised  to  read  as  follows: 

AnllMrity:  Pub.  L.  89-50a:  Pub.  L  89-365. 
sacs.  3. 10. 11. 13(b).  31  U.Sil  3701-3720A: 
Pub.  L.  98-167;  Pub.  L  98-369;  Pub.  L  99- 
578;  Pub.  L  101-552,  31  U.S.C  3711(aK2). 


2.  Section  89.5  introductory  text  is 
amended  by  revising  "$20,000"  lo  read 
"$100,000  (excluding  interest)". 

Issued  at  Washii^ion.  DC  this  14tb  day  of 
January  1993. 
Andrew  H.  Card,  Ir., 
Secretary  of  Transportation. 
(PR  Doc.  93-1607  Filed  2-2-93;  8:45  ami 


49  CFR  Pan  1 
[Docket  1;  AmdL  1-aS8) 

Organization  and  Delegation  of  Powers 
and  DtJtiea  Delegationa  to  A> 
Admlrtistrators 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Final  rale. 

SUMMARY:  This  document  amends  the 
delegations  to  all  DOT  Administrators 
by  adding  a  delegation  to  all 
Administrators  to  enter  into  memcmuula 
of  understanding  (MOUs)  with  the 
Occupational  Safety  and  Health 
Administration  (OSHA),  Department  of 
Labor.  This  rale  is  necessary  to  enable 
the  Administrators  to  discuss  and 
negotiate  with  OSHA  the  particular 
characteristics  of  their  safety  regulatory 
programs  and  the  stracture  and 
operations  of  the  industry  or  industries 
they  regulate. 

EFFECTIVE  DATE:  This  rale  becomes 
effective  February  3, 1993. 
FOR  FURTHER  ff4F0m<ATI0N  COtlTACT:  Paul 
B.  Larsen,  OfBce  of  the  Assistant 
General  Counsel  for  Environmental 
Rights  and  General  Law  (202)  366-9161, 
Department  of  Transportation,  400  7th 
Street  SW..  Washington  DC  20590. 
SUPPLEMENTARY  INFORMATION:  In  section 
4(b)(1)  of  the  Occupational  Safety  and 
Health  Act  of  1970,  29  U.S.C  653(bKl). 
Congress  provided  that  nothing  in  the 
Occupational  Safety  and  Health  Act 
"shall  apply  to  working  conditions  of 
employees  with  respect  to  which  other 
Federal  agencies  •  •  •  exercise 
statutory  authority  to  prescribe  or 
enforce  standards  or  regulations 
affecting  occupational  safety  or  health." 
DOT,  in  accordance  with  49  U.S.C 
subtitle  I  (recodified  DOT  Act),  through 
its  operating  administrations,  exercises 
statutory  authority  to  prescribe  and 
enforce  occupational  safety  and  health 
standards  with  respect  to  employees  in 
DOT-regulated  industries. 

The  Administrators  of  the  DOT 
operating  administrations  are  most 
familiar  with  the  safety  and  health 
problems  regarding  the  industries  which 
they  regulate.  It  is  most  efficient  that 
they  discuss  with  OSHA  the  particular 
characteristics  of  their  safety  regulatory 
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programs  and  (he  stroctnre  and 
operatiofns  of  th«  industry  6t  industries 
they  regulate.  TherefOTc,  the 
Administrators  are  delegated  the 
function  of  negotiating  and  cor>ctudtr»g 
MOUs  directly  with  OSHA  regarding 
the  particulars  of  eacl>  modal  program 
with  regard  to  meroorai>da  of 
uiKterstanding  that  may  be  entered  into 
with  OSHA. 

To  insore  consistency  throughout  the 
Department,  the  General  Counsel  shall 
concur  in  each  memorandum  of 
understanding  with  OSHA  prior  to  its 
execution  by  the  Administrator  of  the 
operating  administration  concerned. 

Since  this  rule  relates  to  departmental 
management,  organization,  procedure, 
and  practice,  notice  and  public 
comment  are  unnecessary.  For  (he  same 
reason,  good  cause  exists  for  not 
publishing  this  rule  at  least  30  days 
before  its  effective  date,  as  is  ordinarily 
required  by  5  U.S.C  553(d).  Therefore, 
this  rule  is  effective  on  the  date  of  its 
(Hiblication. 

List  of  Subjects  in  49  CFR  Part  1 

Authority  delegations  (Government 
agencies).  Organizations  and  functions 
(Government  agendas). 

In  considerstipn  of  the  foregoing,  part 
1  of  title  49,  Code  of  Federal 
Regulations,  is  an>ended  as  follows: 

PART  1— {AMENDCO) 

1.  The  attthority  dtatitm  for  part  1 
continues  to  read  as  follows: 

Authontyr  49  U  S.Q  322. 

2.  Section  1.45  is  amended  by  adding 
paragraph  (a)(17)  as  follows: 

§1.45    Delegationa  to  aH  administrators. 

(a)*   •   • 


(17)  Enter  into  memoranda  of 
understanding  with  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  in  regard  to  setting  and 
enforcing  occupational  safety  or  health 
standards  for  employees  in  DOT- 
regulated  industries.  The  General 
Counsel  shall  concur  io  each 
memorandum  of  understanding  with 
OSHA  prior  to  its  execution  by  the 
Administrator  of  the  operating 
administration  concerned. 


Issued  at  Washington  DC.  the  15tb  day  of 
jamiary  1903. 
Andrew  H.  Card,  |r., 
Secretarf«fTtomapoitatmm. 
|FR  Doc.  t»-1772  Piled  >-»-«;  •:4S  a*) 
BtUMS  cope  4M*-tt-W 


FaoBTM  RaMftwo  Administraliofi 

49  CFR  Part  229 

[FRA  Docket  No.  RSGC-2,  Nolic*  Na  S] 
RIN213(MkA80 

Locomotiva  Conapicuity;  MMmum 
Standarda  for  Auxiliary  Extamai  Ughta 

AGENCY:  Federal  Railroad 
Administration  (FRA),  DOT. 
ACTION:  Interim  rule  with  request  for 
comments. 

StJMMARY:  As  required  by  statute,  FRA  is 
establishing  interim  standards  regarding 
locomotive  lighting  to  enhance  the 
conspicuity  of  trains.  This  rule 
identifies  several  auxiliary  external 
lighting  arrangements  as  acceptable 
interim  locomotive  conspicuity 
measures.  The  purpose  of  this  rule  is  to 
encourage  the  installation  on 
locomotives  of  such  lighting 
arrangements  as  are  now  widely  used 
and  available.  Lighting  devices  installed 
in  conformance  to  acceptable  current 
practice  will  not  be  immediately 
rendered  obsolete  when  FRA  issues 
final  standards  in  this  area.  The  effect  of 
this  rule  would  be  to  help  alert 
motorists  and  pedestrians  of  an 
approaching  train.  This  action  is 
intended  to  reduce  the  number  of 
accidents  that  occur  at  points  where 
highways  cross  railroad  tracks. 
DATES:  This  interim  rule  is  effective 
February  3, 1993;  written  comments 
must  be  received  on  or  before  April  1, 
1993.  Comments  received  after  that  date 
will  be  considered  so  far  as  possible 
without  incurring  additional  expense  or 
delay. 

ADDRESSES:  Written  Comments:  Written 
comments  end  petitions  for 
reconsideration  should  identify  the 
docket  number  and  the  notice  number 
and  must  be  submitted  in  triplicate  to 
the  Docket  Clerk,  OHice  of  Chief 
Counsel,  FRA,  400  Seventh  Street  SW.. 
Washington,  DC  20590.  PubJic  Hearing: 
Given  (be  limited  scope  of  this  interim 
rule  and  the  statutory  exception  from 
public  proceedings,  FRA  does  not 
believe  that  a  public  hearing  is 
warranted  at  tnis  time.  However,  FRA 
will  omsider  any  request  for  ao 
opportunity  to  make  an  oral 
presentation  that  is  &  led  by  the  deadhne 
for  written  comments. 
FOR  FURTMEIt  MFORMATtON  CONTACT: 
Gordon  Davids,  Bridge  Engineer,  Office 
of  Safety,  FRA,  400  Seventii  Street  SW., 
Washington.  DC  20590  (telephone:  202- 
366-9186);  Edward  R.  English,  Director, 
Office  of  Safety  Enforcement,  Office  of 
Safety.  FRA,  400  Seventh  Street  SW.. 
WashingtoB,  DC  20590  (teJcfiiioDe:  202- 


366-9252);  or  Marina  C.  Appleton,  THal 
Attorney,  Office  of  Chief  Counsel.  FRA 
400  Seventh  Street  SW.,  Washington, 
DC  20590  (telephone:  202-366-0628). 
SUPPLEMENTARY  INTORNATION:  FRA  is 
issuing  this  interim  rule  on  locomotive 
conspicuity  to  fulfill  the  requirements 
mandated  by  section  14  of  the  recently 
enacted  Amtrak  Authorization  and 
Development  Act  (Pub.  L,  102-533).  In 
an  effort  to  reduce  further  the  number 
of  accidents  at  highway-rail  crossings, 
this  rule  attempts  to  enhance  the 
visibility  of  trains  at  such  crossings  by 
encouraging  installation  and  use  of  an 
auxiliary  external  lighting  arrartgement 
on  railroad  locomotives.  Before 
discussing  the  specific  details  of  this 
interim  rule,  an  overview  of  past 
regulatory  proposals  to  enhance 
locomotive  conspicuity  is  warranted. 

Background 

On  March  7,  1978,  the  FRA  published 
an  advance  notice  of  proposed 
rulemaking  (ANFRM).  The  purpose  of 
the  ANPRM  was  Io  determine  whether 
Federal  regulations  should  require 
locomotives  to  be  equipped  with  lighted 
devices,  in  addition  to  the  standard 
headlight,  intended  to  alert  motorists 
that  a  train  is  approaching  a  highway- 
rail  grade  crossing  (43  FR  9324).  See 
provision  on  headlights  at  49  CFR 
229.125. 

Although  the  comments  vrere  largely 
negative,  FRA  determined  that  the 
alerting  light  concept  warranted  further 
exploration.  Herice,  FRA  issued  a  notice 
of  proposed  rulemaking  (NPRM)  on  June 
18. 1979  (44  FR  34982).  This  NPRM 
proposed  to  require  the  display  by 
railroad  locomotives  of  dual  allematirrg 
electronic  flash  tube  lights  (strobe 
lights)  at  public  highwray-rail  crossirtgs 
at  grade. 

The  response  to  the  strobe  light 
NPRM  was  overwhelmingly  r>egative. 
Substantial  questions  were  raised  about 
the  effectiveness  of  the  strobe  light  (and 
alerting  lights  generally),  the  costs 
involved,  and  the  operational  reliability 
of  the  strobe  devices.  As  a  result,  the 
FRA  withdrew  the  strobe  light  NPRM  on 
April  15,  1982  (47  FR  16189). 

On  October  12, 1982,  FRA  issued  a 
second  NPRM  (47  FR  44791).  This 
notice  proposed  the  installation  of  a 
single  alerting  light  on  railroad 
locontotives,  with  a  wide  variety  of  tight 
types  quahfyirtg  as  an  alerting  hght.  By 
removing  thiie  concerns  expressed  by  the 
commenters  to  the  earlier  NPRM  that 
related  solely  to  the  strobe  type  light, 
FRA  sought  to  focus  attention  on  the 
critical  question  whether  alerting  lights 
were  effective  at  aN. 

Once  again,  the  comments  %warc 
largely  n^ative.  In  view  of  the  practical 
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experience  of  the  commenters  with 
alerting  Hghts  and  the  depth  of  the 
technical  analysis,  the  working 
hypothesis  of  the  proposed  rule  was 
.substantially  undermined.  FRA 
concluded  that  the  information 
collected  at  that  point  did  not  support 
the  proposition  that  alerting  lights  were 
effective  in  reducing  the  incidence  of 
grade-crossing  accidents.  FRA  thus 
withdrew  this  NPRM  on  May  5. 1983 
(48  FR  20257). 

On  October  27. 1992.  the  Amtrak 
Authorization  and  Development  Act 
(Pub.  L.  102-533)  was  signed  into  law. 
This  legislation  added  new  subsection 
(u)  to  section  202  of  the  Federal 
Railroad  Safety  Act  of  1970  ("Safety 
Act")  (45  U.S.C  431).  Subsection 
202(u)(l)  requires  the  Secretary  to 
complete  locomotive  conspicuity 
research  no  later  than  December  31. 
1993.  Subsection  202(u)(2)  provides  that 
the  Secretary  shall  issue  interim 
regulations  identifying  ditch  lights, 
crossing  lights,  strobe  lights,  and 
oscillating  lights  as  interim  locomotive 
conspicuity  measures,  and  authorizing 
and  encouraging  installation  and  use  of 
such  measures.  This  subsection  also 
provides  that  any  locomotive  equipped 
with  such  interim  conspicuity  measures 
on  the  date  of  issuance  of  the  Hnal 
regulations  shall  be  considered  in  full 
compliance  with  such  Hnal  regulations 
until  four  years  after  issuance  of  such 
Hnai  regulations. 

Subsection  202(u)(3)  directs  the 
Secretary  to  commence  rulemaking  for 
the  Hnal  regulations  no  later  than  June 
30,  1994.  This  subsection  lists  various 
factors  that  FRA  is  to  consider  when 
issuing  the  final  regulations.  Further, 
subsection  202(u)(4)  provides  that  any 
category  of  train  or  rail  operation  may 
be  excluded  from  any  specific 
locomotive  conspicuity  requirement 
provided  that  such  an  exclusion  is  in 
the  public  interest  and  is  consistent 
with  rail  safety,  including  highway-rail 
grade  crossing  safety. 

Subsection  202(u)(5)  provides  that 
such  final  regulations  requiring 
enhanced  locomotive  conspicuity 
measures  shall  be  issued  no  later  than 
June  30. 1995.  This  subsection  also 
requires  that  all  locomotives  not 
excluded  from  the  regulations  be 
equipped  with  either  the  interim 
conspicuity  lighting  arrangements 
identified  in  this  rule  or  the  conspicuity 
arrangements  mandated  by  the  final 
regulations,  no  later  than  December  31. 
1997. 

Thus,  conspicuity  measures  that 
comply  with  this  interim  rule,  or  any 
amendment  thereto,  will  be  deemed  to 
comply  with  the  final  rule  for  four  years 
after  its  issuance,  whenever  that  may  be. 


That  is,  the  final  rule  could  be  issued 
prior  to  June  30, 1995,  the  deadline  for 
its  issuance,  and,  if  so,  the  four-year 
grace  period  would  begin  on  that  earlier 
date.  Likewise,  although  this  interim 
rule  does  not  require  that  any  train  be 
equipped  with  conspicuity  measures, 
the  final  rule  may  require  such 
equipping  even  prior  to  December  31, 
1997,  which  is  the  latest  date  for 
requiring  such  measures. 

Subsection  202(u)(6)  defines  the  term 
"locomotive  conspicuity"  to  mean  "the 
enhancement  of  day  and  night  visibility 
of  the  front-end  unit  of  a  train,  by  means 
of  lighting,  reflective  materials,  or  other 
means,  with  particular  consideration  to 
the  visibility  and  perspective  of  drivers 
of  motor  vehicles  at  grade  crossings." 

Substantial  data  have  been  gathered 
and  analyses  have  been  developed  and 
continue  to  be  developed  to  determine 
means  of  enhancing  visibility  of  trains 
at  highway-rail  grade  crossings.  In  1991, 
FRA  initiated  additional  research  into 
locomotive  conspicuity  through  the 
Volpe  National  Transportation  Systems 
Center.  That  research  is  scheduled  to 
continue  into  1994. 

Several  types  of  lighting  devices  are 
currently  available  and  installed  on  a 
large  number  of  locomotives.  FRA 
recognizes  the  concern  of  locomotive 
owners  that  lighting  devices  now  used 
might  be  rendered  obsolete  by  further 
regulations.  This  interim  rule  is 
intended  to  reduce  the  inhibiting  effects 
of  those  concerns  by  promoting  the 
installation  and  use  of  currently 
available  lighting  devices.  Such  use  has 
the  potential  to  reduce  near-term  losses 
from  highway-rail  grade  crossing 
accidents. 

FRA  also  believes  that  the  quality  of 
future  regulations  will  be  enhanced  by 
the  consideration  of  data  on  the 
performance  of  a  variety  of  lighting 
arrangements  for  enhancement  of 
locomotive  conspicuity.  Data  gathered 
by  the  more  widespread  use  of  currently 
available  lighting  devices  encouraged  by 
this  rule  will  be  used  in  conjunction 
with  existing  FRA  studies  to  find  the 
most  effective  lighting  arrangement(s)  to 
increase  locomotive  conspicuity. 

Public  Participation  in  the  Rulemaking 

Subsection  202(u)(2)  of  the  Federal 
Railroad  Safety  Act  of  1970  provides 
that  this  interim  rule  and  any 
amendment  to  it  shall  be  adopted 
without  regard  to  subchapter  II  of 
chapter  5  of  title  5,  United  States  Code. 
This  subsection  thus  allows  this  interim 
rule  to  be  issued  without  regard  to  the 
Administrative  Procedure  Act's  general 
requirement  of  providing  an 
opportunity  for  public  participation  in 
the  rulemaking  process  or,  by 


implication,  the  Safety  Act's 
requiremenPthat  an  opportunity  for  oral 
presentation  be  provided  where  notice 
and  comment  are  necessary.  Similariy, 
the  normal  requirement  that  a  rule  be 
effective  no  sooner  than  30  days  after 
issuance  does  not  apply  here.  Given  this 
statutory  exception  and  the  brief  period 
of  time  for  issuance  of  this  interim  rule. 
FRA  has  endeavored  to  describe 
acceptable  interim  lighting  devices 
based  upon  information  already 
available. 

Although  the  enabling  legislation 
suspended  the  requirements  for  notice 
and  comment,  FRA  will  consider 
written  comments  received  on  or  before 
April  1, 1993.  During  this  period,  FRA 
will  also  consider  petitions  for 
amendment  of  this  rule,  provided  that 
such  petitions  clarify  the  descriptions  of 
devices  addressed  in  this  rule,  or 
identify  devices  that  perform  the  same 
function  at  least  as  effectively  as  those 
devices  addressed  in  this  rule. 

FRA  will  not  consider  requests  that 
would  disqualify  devices  addressed  in 
this  rule.  There  need  be  no  concern  that 
a  device  acquired  or  installed  in 
conformance  with  this  rule  would 
become  obsolete  earlier  than  the  date 
specified  in  this  rule. 

Section-by-Section  Analysis 

Section  229. 7  JJ 

This  section  encourages  the 
installation  and  use  of  external  auxiliary 
lighting  arrangements  on  locomotives  at 
the  front  of  a  train  or  other  movement. 
The  most  reasonable  means  of  issuing 
the  rule  is  by  adding  it  as  a  section  of 
the  Railroad  Locomotive  Safety 
Standards.  This  interim  rule  will  expire 
when  it  is  no  longer  necessary  to  define 
compliance  with  the  final  rule.  Section 
229.133  is  declaratory,  rather  than 
restrictive,  in  that  nothing  contained  in 
this  interim  rule  is  to  be  interpreted  as 
requiring  or  prohibiting  any  system  of 
locomotive  lights  beyond  the 
requirements  of  other  Federal  railroad 
safety  regulations. 

In  general.  §  229.133  provides  that 
auxiliary  external  lighting  types  listed 
in  that  section  shall  be  deemed 
acceptable  devices  if  currently  installed 
on  railroad  locomotives  or  installed  at 
any  time  prior  to  issuance  of  a  final  rule. 
Further,  such  acceptable  lighting 
devices  shall  be  deemed  in  compliance 
with  that  final  rule  for  a  period  of  time 
not  to  exceed  four  years  from  the  date 
of  issuance  of  that  final  rule.  Assuming 
the  final  regulation  is  issued  on  June  30, 
1995,  adherence  to  the  interim 
locomotive  conspicuity  measures 
identified  in  this  rule  will  constitute 
compliance  with  that  final  rule  for  a 
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period  of  four  3reara.  or  virtil  ^tne  30, 
1999. 

FRA  encourages  iMtallation  of  ene  of 
the  awdlMry  extaraal  bgtitliig 
arrangmients  qtedfied  tn  this  Mctkn 
on  each  locomotive  subject  to  the 
Railroad  Loconsotive  Safety  Standards; 
however.  FRA  reconunends  that  such 
lights  be  turned  on  only  on  a  kx»motive 
at  the  head  of  a  train  or  other 
movement.  The  phraae  "at  the  bead  of 
a  train  or  other  movemeDt"  is  intended 
to  encompass  two  situations.  In  the  first 
situation,  a  locomotive,  while  coupled 
to  one  or  n>ore  pieces  of  rollins 
equipment,  is  the  first  piece  of  rolling 
equipment  to  enter  a  crossing.  If  a 
locomotive  is  not  the  first  piece  of 
rolling  equipment  to  enter  a  croasing, 
turning  on  one  of  the  lighting 
arrangements  is  not  encouraged,  fat  the 
second  situation,  a  locomotive  is 
operated  alone,  without  being  coupled 
to  other  equipment  Thus,  in  the  case 
where  a  tocoinative  enters  a  highway- 
rail  crossing  without  any  rolling 
equipawnt  in  front,  turning  oo  of  one  of 
the  lighting  arraageraents  is  encour^ed 
irrespective  of  whethOT  it  is  pulling  any 
other  equipment 

Specifications  for  acceptable  auxiliary 
external  lighting  devices  are  contained 
in  paragraph  (b)  and  list  four  types  of 
lighting  arrangements  that  are 
acceptal)le  devices  if  currently  installed 
or  installed  at  any  time  prior  to  issuance 
of  a  final  rule:  ditch  lights,  strobe  lights, 
crossing  lights,  and  oscillating  lights. 

The  list  of  external  light  arrangenents 
in  §  229.331  is  based  on  FRA's 
knowledge  of  alerting  B{^t  devices  now 
being  utilized.  If  other  such  devices  are 
in  use  and  should  be  included  in  the 
list,  FRA  would  welcome  a  description 
of  the  devices  and  a  brief  summary  of 
why  their  alertii^  oualities  warrant 
incluaioo  in  this  rule.  Since  the  purpose 
of  this  rule  is  to  promote  safety 
enhancemortts  by  encouraging 
installations  of  alerting  lights  during  the 
period  of  research  and  regulatory 
development.  FRA  will  not  review  at 
this  time  the  status  of  existii^ 
installations,  as  such. 

The  performance  standards  listed  for 
each  type  of  lighting  arrangement  are 
based  on  an  analysis  by  FRA  of  the 
characteristics  of  devices  currently 
manufactured  and  available  for  railroad 
installation.  The  performance  standards 
represent  FRA's  understanding  of 
alerting  light  technology  and  the  criteria 
for  describing  lighting  devices  in  terms 
of  operational  characteristics.  However, 
since  they  are  intended  to  be  descriptive 
of  currently  available  devices,  FRA  has 
not  analyzed  the  significance  or 
function  of  each  component  of  the 
performance  standards  in  alerting 


motorists  or  making  a  locomotive 
conspicuous. 

FRA  theierare  solicits  comments  from 
nrihoads,  light  manufactureis,  railroad 
employees,  and  other  interested  persons 
regarding  the  specific  perfennance 
standards  and  the  concept  of  locomotive 
conspicuity  generalhr. 

In  this  section  each  qtialifying 
arrangement  of  auxiHtfy  external  K^Ms 
would  have  to  be  white  in  color.  FRA 
believes  that  the  color  white  is 
appropriate  because  it  is  the  only 
brilliant  color  that  does  not  hold 
[>articular  significance  in  the  railroad 
environment.  The  color  wrhrte  also  offers 
the  highest  level  of  conspicmty  at  the 
specified  levels  of  ilhmiination  and 
causes  the  least  confusion  with  Kghts 
used  on  the  railroad  for  other  purposes. 
The  intensity  requirements  correspond 
with  current  practice  to  the  best 
knowledge  of  FRA. 

Section  229.133  also  requires  that 
each  light  or  li^t  arrangement  be 
capable  of  (i)  operating  continuously  at 
speeds  over  8  miles  an  hour  or  (ii)  being 
displayed  at  least  20  seconds  before  the 
front  of  the  locomotive  passes  over  any 
public  highway  crossing  at  grade.  This 
20-second  time  frame  reflects  FRA's 
view  of  the  period  when  the  lighting 
arrangements  will  be  affective  in 
warning  vehiclea  approaching  the 
crossing  of  the  presence  of  the 
locomotive.  It  should  provide  motorists 
with  ample  opportunity  to  take  action  to 
avoid  an  accident,  while  minimizing 
any  adverse  effects  from  the  use  of  these 
lignts.  This  section  also  provides  for 
automatic  operation  of  each  auxiliary 
external  light  arrangement  by  activation 
of  a  loconrotive  aiidible  warning  device. 
In  addition,  each  lighting  arrangement 
has  lateral  and  vertical  mounting 
specifications  to  ensure  that  the  lights 
are  visible  from  a  considerable  distance. 
Based  on  current  data  and  information, 
FRA  beheves  that  these  specifications 
should  accentuate  the  alerting  quality  of 
each  arrangement  of  lights  and  improve 
overall  locomotive  conspicuity. 
Railroads  remain  free  to  utilize  these 
alerting  lights  as  they  see  fit  and  make 
such  excentions  as  may  be  warranted. 

The  flasn  rates  specified  for  strofcw 
lights  and  crossing  lights  were  chosen  to 
avoid  disorientation  of  rail  or  highway 
users  and  to  minimize  the  possibility  of 
adversely  afFacting  persons  with  seizure 
disorders  related  to  photosensitivity. 
The  flash  rates  are  based  on  research 
conducted  for  FRA  and  on  practical 
service  experience  by  FRA. 

This  section  does  not  address  what 
action  should  be  taken  in  the  case  of 
failure  enroute  because  this  interim  rule 
does  not  require  the  use  of  an  auxiliary 
lighting  system.  In  any  event,  FRA 


believes  the  available  evidence  indicates 
that  alerting  lights  will  have  a  high  level 
of  reliability  so  that  enroute  failures 
should  be  infrequent. 

Regulatory  Impact 

Execatjve  Order  12291  and  DOT 
Regulatory  Policies  and  Procedures 

This  interim  rule  has  been  evaluated 
in  accordancs  with  existing  regulatory 
fmUciea  and  procedures  and  is 
co^rideted  to  be  nanmaior  uMfar 
Executive  Order  12291.  It  is.  however, 
considered  to  be  significant  under  DOT 
pohciea  and  procedures  (44  FR  11304) 
becanse  of  Cor^ressional  and  pudihc 
interest  in  promoting  rail  saJsty  by 
reducing  near-term  losses  from 
hi^way-rail  grade  crossing  acddeDts. 

Consequently,  FRA  has  prepared  a 
regulatory  evaluation  addressing  the 
economic  impact  of  the  rule.  The 
regulatory  evaluation  estimales  the 
economic  costs  and  consequencies  of 
this  interim  rule,  as  well  as  its 
anticipated  benefits  and  impects.  This 
regulatory  evaliMtion  has  been  placed  In 
the  docket  and  is  available  for  public 
inspection  and  copying  during  normal 
business  hours  in  room  6201,  Office  of 
Chief  Counsel.  FRA,  400  Seventh  Street, 
SW..  Washington.  DC  20590.  (x^ies 
may  also  be  ootained  by  submitting  a 
written  request  to  the  FRA  Docket  Clerk 
at  the  above  address. 

Regulatory  Flexibility  Act 

The  R^ulaiory  Flexibility  Act  of  1980 
(5  U.S.C  601  at  seq.)  requires  a  review 
of  rules  to  assess  their  impact  on  small 
entities,  unless  the  Secretary  cartifiss 
that  a  final  rule  will  not  have  a 
significant  economic  impact  oa  • 
substantial  number  of  small  entities. 
This  interim  rule  will  not  have  an 
adverse  impact  on  any  entity  because  it 
does  not  place  any  new  requirements  or 
burdens  on  the  public  Therefore,  it  is 
certified  that  the  interim  rule  will  not 
have  a  sisiiGcant  ^finoratf  imnact  on 
a  substantial  number  of  small  SBtilias 
under  the  provisions  of  the  nafuleinry 
Flexibility  Act 

PaperwoTK  Retnction  Act 

This  rule  does  not  contain  a 
colUaction  of  informatioa  raquirefflaDt 
for  piuposes  of  the  Paperwork 
Reduction  Act  of  1980, 44  US.C.  3501 
et  seq. 

Environmental  Impact 

FRA  has  evaluated  these  regulations 
in  accordance  with  its  procedures  for 
ensuring  full  consideration  of  the 
environmental  impact  of  FRA  actions, 
as  required  by  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321  et  seq.),  other  environmental 
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statutes.  Executive  Orders,  and  DOT 
Order  5610.1c.  It  has  been  determined 
that  this  lule  will  not  have  any  effect  on 
the  quahty  of  the  environment. 

Federalism  Implications 

This  rule  will  not  have  J  substantial 
effect  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibiilities  among  the 
various  levels  of  government.  Thus,  in 
accordance  with  Executive  Order  12612, 
preparation  of  a  Federalism  Assessment 
is  not  warranted. 

Under  section  205  of  the  Federal 
Railroad  Safety  Act  of  1970  (45  U.S.C. 
434).  issuance  of  this  regulation 
preempts  any  State  law,  rule,  regulation, 
order,  or  standard  covering  the  same 
subject  matter. 

List  of  Subjects  in  49  CFR  Part  229 

Railroad  safety. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing.  FRA 
amends  part  229.  title  49.  Code  of 
Federal  Regulations  to  read  as  follows: 

PART  229— RAILROAD  LOCOMOTIVE 
SAFETY  STANDARDS 

1.  The  authority  citation  for  part  229 
is  revised  to  read  as  follows: 

Anthority:  45  U.S.C  22-34,  as  amended; 
45  U.S.C  431.  438.  as  amended;  49  App. 
U.S.C  1655(e),  as  amended;  Pub.  L.  100-342; 
Pub.  L,  102-533;  49  CFR  1.49  (c).  (g)  and  (m). 

2.  Section  229.133  is  added  to  read  as 
follows: 

f  229.1 33    Intarim  locomotlv*  consptcuity 
measuTM— auxUiary  axtamal  lights. 

(a)  A  locomotive  at  the  head  of  a  train 
or  other  movement  is  authorized  to  be 
equipped  with  auxiliary  external  lights, 
additional  to  the  headlight  required  by 
§  229.125,  for  the  purpose  of  improved 
conspicuity.  A  locomotive  that  is 
equipped  with  auxiliary  external  lights 
in  conformance  with  the  specifications 
or  performance  standards  set  forth  in 
paragraph  (b)  of  this  section  on  the  date 
of  issuance  of  a  final  rule  that  requires 
additional  or  other  external  lights  on 
locomotives  for  improved  conspicuity. 
•8  required  by  section  202(u)  of  the 
Federal  Railroad  Safety  Act  of  1970, 
shall  be  deemed  to  conform  to  the 
requirements  of  the  final  rule  for  four 
years  following  the  date  of  issuance  of 
that  final  rule. 


(b)  Each  qualifying  arrangement  of 
auxiliary  external  li^ts  shall  conform 
to  one  of  the  following  descriptions: 

(1)  Ditch  lights,  (i)  Ditch  lights  shall 
consist  of  two  white  lights,  each 
producing  a  steady  beam  of  not  less 
than  200,000  candela,  placed  at  the 
front  of  the  locomotive,  not  less  than  60 
inches  apart,  and  not  less  than  36  inches 
nor  more  than  84  inches  above  the  top 
of  the  rail. 

(ii)  Ditch  lights  shall  be  focused 
horizontally  within  45  degrees  of  the 
longitudinal  centerline  of  the 
locomotive. 

(iii)  Ditch  lights  shall  be  capable  of 
being  operated: 

(Aj  continuously  while  the 
locomotive  is  in  motion  at  speeds  above 
8  miles  per  hour  or 

(B)  automatically  for  at  least  20 
seconds  before  the  front  of  the 
locomotive  passes  over  any  public 
highway  crossing  at  grade.  Automatic 
operation  shall  be  activated  by  the 
sounding  of  the  locomotive  audible 
warning  device. 

(2)  Stmbe  lights,  (i)  Strobe  lights  shall 
consist  of  two  white  stroboscopic  lights, 
each  with  effiective  intensity,  as  defined 
by  the  Illuminating  Engineering 
Society's  Guide  for  Calculating  the 
Effective  Intensity  of  Flashing  Signal 
Lights  (November  1964),  of  not  less  than 
500  candela. 

(ii)  The  flash  rate  of  strobe  lights  shall 
not  be  slower  than  one  pulse  every  1.3 
seconds  nor  faster  than  one  pulse  every 
1.0  seconds. 

(iii)  Strobe  lights  shall  be  placed  at 
the  front  of  the  locomotive,  not  less  than 
60  inches  apart,  and  not  less  than  36 
inches  above  the  top  of  the  rail. 

(iv)  Strobe  lights  shall  be  capable  of 
being  operated: 

(A)  continuously  while  the 
locomotive  is  in  motion  at  speeds  above 
8  miles  per  hour  or 

(B)  automatically  for  at  least  20 
seconds  before  the  front  of  the 
locomotive  passes  over  any  public 
highway  crossing  at  grade.  Automatic 
operation  shall  be  activated  by  the 
sounding  of  the  locomotive  audible 
warning  device. 

(3)  Crossing  lights,  (i)  Crossing  lights 
shall  consist  of  two  white  lights,  placed 
at  the  front  of  the  locomotive,  not  less 
than  60  inches  apart,  and  not  less  than 
48  inches  above  the  top  of  the  rail. 

(ii)  Each  crossing  hght  shall  produce 
not  less  than  200,000  candela.  either 


steadily  burning  or  alternatively 
flashing. 

(iii)  The  flash  rate  of  crossing  lights 
shall  not  be  faster  than  once  every  1.0 
seconds,  nor  slower  than  once  every  1.3 
seconds. 

(iv)  Crossing  lights  shall  be  focused 
horizontally  within  15  degrees  of  the 
longitudinal  centerline  of  the 
locomotive. 

(v)  Crossing  lights  shall  be  capable  of 
being  operated: 

(A)  continuously  while  the 
locomotive  is  in  motion  at  speeds  above 
8  miles  per  hour  or 

(B)  automatically  for  at  least  20 
seconds  before  the  front  of  the 
locomotive  passes  over  any  public 
highway  crossing  at  grade.  Automatic 
operation  shall  be  activated  by  the 
sounding  of  the  locomotive  audible 
warning  device. 

(4)  Oscillating  light,  (i)  An  oscillating 
light  shall  consist  of  one  steadily 
burning  white  light  producing  not  less 
than  200,000  candela  in  a  moving  beam 
that  depicts  a  circle  or  a  horizontal 
figure  8  to  the  front,  about  the 
longitudinal  centerline  of  the 
locomotive. 

(ii)  An  oscillating  liglit  shall  be 
capable  of  being  operated: 

(A)  continuously  while  the 
locomotive  is  in  motion  at  speeds  above 
8  miles  per  hour  or 

(B)  automatically  for  a  least  20 
seconds  before  the  front  of  the 
locomotive  passes  over  any  public 
highway  crossing  at  grade.  Automatic 
operation  shall  be  activated  by  the 
sounding  of  the  locomotive  audible 
warning  device. 

(c)  It  is  Federal  policy  to  encourage 
the  installation  and  use  of  an  auxiliary 
external  light  arrangement  specified  in 
this  section  on  each  locomotive 
employed  at  the  front  of  a  train  or  other 
movement  at  highway-rail  grade 
crossings.  Fail\u«  to  equip  a  locomotive 
with  such  lights  or  lighting  arrangement 
does  not  render  a  locomotive  unsafe  or 
otherwise  in  noncompliance  with  this 
part  or  part  230  of  this  chapter. 

Issued  in  Washington,  DC,  on  January  22. 
1993. 

Peny  A.  Rivkind, 

Acting  Federal  Railroad  Administrator. 
IFR  Doc.  93-2014  Filed  2-2-93;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttte  public  ol  the  proposed 
issuance  of  njles  and  reguiattona.  The 
purpose  of  these  notices  is  to  give  irrterested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rjtes. 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  cm  Chapter  HI 

Cost,  PeasibiUty  and  Privacy 
implieations  of  TracWng  Deposits 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Request  for  comment. 

SUMMARY:  The  Federal  Deposit 
Insurance  Corporation  (FDIC)  is 
required  to  conduct  a  study  of  the  cost 
and  feasibility  of  tracking  any 
individual's  insured  and  uninsured 
deposits  across  all  insured  depository 
institutions.  The  FDIC  seeks  public 
comment  on  the  desirabiUty,  cost  and 
feasibility  of  developing  such  a  tracking 
system,  as  well  as  the  privacy 
implications  of  such  tracking. 
DATES:  Written  comments  must  be 
received  on  or  before  April  5, 1993. 
ADDRESSES:  Written  comments  shall  be 
addressed  to  Hoyle  L.  Robinson, 
Executive  Secretary,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street, 
NW.,  Washin^on,  DC  20429.  Comments 
may  be  hand-delivered  to  room  F-402, 
1776  F  Street,  NW..  Washington.  DC  on 
business  days  between  8:30  and  5  p.m. 
Comments  may  also  be  inspected  in 
FDIC's  Reading  Room,  room  7118,  550 
17th  Street,  NW.,  between  8:30  a.m.  and 
5  p.m.  on  business  days.  (FAX  number 
(202)  898-3838]. 

FOR  FURTfCR  MFORtlATION  CONTACT: 
Jay  W.  Goiter,  Financial  Analyst. 
Division  of  Research  and  Statistics, 
Federal  Deposit  Ins\irance  Corporation, 
550  17th  Street,  NW.,  Washington,  DC 
20429,  (202)  898-3924. 
SUPPI^MENTARY  MFORMATION:  Section 

311(d)  of  the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
(FDIOA),  Public  Law  No.  102-242, 
requires  the  FDIC  to  conduct  a  study  of 
the  cost  and  feasibility  of  tracking  the 
insured  and  uninsured  deposits  of  any 
individual  *  and  the  exposure  of  the 


Federal  Government  with  respect  to  all 
insured  depository  instituticms.  The 
study  must  include  detailed  technical 
analysis  of  the  costs  and  benefits 
associated  with  the  least  expensive 
manner  of  implementing  the  tracking 
system.  As  pari  of  the  study,  the  FEHC 
must  investigate,  review,  wd  evaluate— 

(A)  The  data  systems  that  would  he 
required  to  track  deposits  in  all  insured 
depository  institutions; 

(B)  The  reporting  burdens  of  such 
tracking  on  individual  depository 
institutions; 

(C)  Tlie  system  which  exist  or  which 
would  be  required  to  be  developed  to 
aggregate  such  data  on  an  accurate  basis; 

(D)  The  implications  such  tracking 
would  have  for  individual  privacy;  and 

(E)  The  manner  in  which  systems 
would  be  administered  and  enforced. 

Pursuant  to  section  11(a)(1)  of  the 
Federal  Deposit  Insurance  Act  (\2 
U.S.C  1821(a)(1))  and  the  FDIC's 
deposit  insurance  regulations  (12  CFR 
part  330),  deposit  insurance  coverage  Is 
iMksed  on  the  ownership  "rights  and 
capacities"  in  whidi  deposit  accounts 
are  maintained  in  depository 
institutions  insured  by  the  FDIC  The 
FDIC's  regulations  categorize  the 
ownership  rights  and  capacities  in 
which  deposit  accounts  are  maintained 
at  insured  depository  institutions.  All 
deposits  maintained  in  the  same  right 
and  capacity  category  (i.e.,  owned  in  the 
sanw  manner)  in  the  domestic  offices  of 
one  insured  depository  institution  are 
added  together  and  insured  up  to 
$100,000  in  the  aggregate.  All  deposits 
maintained  in  different  rights  and 
capacities,  as  recognized  under  the 
FDIC's  regulations,  are  separately 
insured  from  each  other,  provided  that 
all  of  the  requirements  of  the  regulations 
are  satisfied. 

For  example,  if  a  depositor  maintains 
two  individual  (single  ownership) 
accounts  at  the  same  insured  institution, 
those  accounts  are  added  together  and 
insured  up  to  $100,000  in  the  aggregate 
since  they  are  maintained  in  the  same 
right  and  capacity.  However,  if  a 
depositor  has  an  individual  account  and 
a  joint  accoimt  at  the  same  insured 
institution,  those  accounts  are  insured 
separately,  up  to  $100,000  each. 


'  Tlie  FDIC  recognizM  that  the  lenn  "individual" 
may  be  constnied  to  limit  the  scope  of  the  study 


to  accounts  in  which  a  natural  person  has  an 
ownership  inleresl.  The  FDIC  has  determined  to 
study  the  cos!  and  feasibility  of  tracking  the  insured 
and  uninsured  deposits  of  any  depositor  and  the 
total  exposure  of  the  Federal  Government  with 
respect  to  all  insured  depository  institutions. 


provided  that  all  regulatory 
requiren>ents  are  satisfied,  since  the 
accounts  are  maintained  in  different 
rights  and  capacities  (i.e.,  owned  in 
difiierent  manners). 

The  different  types  of  accounts  which 
reflect  the  different  rights  and  capacities 
in  which  funds  are  owned  and  may  be 
separatehr  insured  under  the  regulations 
indude  the  foHowing: 

(1)  Individual  accounts; 

(2)  Joint  accounts: 

(3)  Some  revocable  trust  accounts; 

(4)  Irrevocable  trust  accounts; 

(5)  Accounts  of  a  corporation, 
partnership  or  unincorporated 
association; 

(6)  Accounts  held  by  insured 
depository  institutions  in  a  fiduciary 
capacity: 

(7)  Employee  beneRt  plan  accounts; 

(8)  Individual  Retirement  Accounts  k 
Keoeh  Plan  accounts;  and 

(9)  Public  unit  accounts. 
Section  311  of  FDICLA  amended 

certain  provisions  of  sections  3,  7,  and 
11  of  the  Federal  Deposit  Insurance  Ad 
(12  II.S.C  1813, 1817,  and  1821) 
governing  the  insurance  coverage 
provided  by  the  FDIC  for  deposits  in 
insured  depository  institutions.  The 
FDIC  has  proposed  regulatory 
amendments  to  implement  the  statutory 
changes  made  by  FDIOA  (57  FR  49027. 
October  29, 1992). 

Approach  to  Tracking 

A  tracking  system  would  require  each 
insured  depository  institution  to 
determine  the  insurance  coverage  of 
each  of  its  deposit  accounts.  Information 
concerning  the  insured  and  uninsured 
balances  of  each  account  at  each 
institution  would  be  submitted  via  an 
electronic  medium  to  a  central  fudlity  at 
which  the  information  from  all 
institutions  would  be  aggregated.  The 
final  product  of  the  tracking  system 
would  include  the  following 
information: 

•  The  total  amount  of  fimds  that  are 
insured  and  uninsured  at  each  insured 
depository  institution. 

e  The  total  amoimt  of  funds  that  are 
insured  and  uninstired  in  all  insured 
depository  institutions  combined. 

The  total  amount  of  insured  and 
uninsured  deposits  owned  under  any 
right  and  capadty  by  each  depositor,  at 
any  insured  depository  institution,  and 
across  all  institutions. 

At  present,  there  are  nearly  390 
million  deposit  accounts  maintained  at 
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all  depository  institutions  insured  by 
theFDIC 

One  approach  to  generating  the  above 
information  would  require  each  FDIC- 
insured  depository  institution  to  report 
the  following  information  for  each 
deposit  account: 


FMdnanw 


Account  NuntMr 


Sacured  OapocK 


ACapacty. 
Ownar  „..».».~. 
TIN 


Doacflpaon 


CMlonw(*s  aooouni  nwntMr  tt 

InMltuUon. 
Colac>»d  balanM  plua  aociusd 


Amount  o(  dapo««  tMCttad  by  oot- 


Coda  to 
padly  (•«  hdMdMiri.  loM). 

Aooouni  Wa. 

Sodai  SacufHy  nurt>ar  tor  Mh 
vtduali.  Taxpayer  UanWcaaon 
nonOar  tor  twatnaaaaa  and  aa- 


A  social  security  number  or  taxpayer 

identification  number  would  have  to  be 
reported  for  each  ownership  interest. 
Accounts  receiving  pass-through 
coverage  '  would  have  to  be  listed 
repeatedly,  each  time  indicating  a 
different  beneficiary/depositor  and  each 
beneficiary's  share  of  the  account 
balance.  Qn  joint  accounts,  the  same 
account  number  would  have  to  be 
repeatedly  listed,  each  time  identifying 
one  owner  and  that  depositor's  share  of 
the  balance,  until  all  owners  had  been 
reported.  Testamentary  trust  accoimts 
would  have  to  be  reported  as  if  each 
settlor/beneficiary  relationship  were  a 
separate  account  with  the  same  account 
number.  For  qualifying  relationships, 
insined  institutions  would  have  to 
report  the  setUor's  name  and  TIN,  then 
repeat  those  fields  for  one  of  the 
beneficiaries.  Relationships  that  do  not 
qualify  for  separate  insurance  would 


have  to  be  reported  as  individual 
accounts  for  the  settlor. 

Determining  the  insurance  coverage  of 
each  deposit  account  could,  at  least 
initially,  be  a  difficult  task.  The  rules 
under  which  this  coverage  is  provided 
are  complex.  Furthermore,  some  of  the 
information  depository  instutitions 
would  be  required  to  report  is  not 
currenUy  maintained  on  the  computer 
systems  of  most  depository  institutions. 
For  example,  an  institution  may  not 
have  a  social  security  number  on  file  for 
each  owner  of  funds  in  a  joint  account 
In  addition,  institutions  may  not 
presently  maintain  records  indicating 
whether  a  beneficiary  of  a  testamentary 
trust  account  is  within  the  qualifying 
degree  of  kinship  for  separate  insurance 
coverege.  Institutions  which  presently 
choose  to  maintain  such  reconls  would 
probably  have  difficulty  verifying  the 
exact  nature  of  the  relationships  as 
reported  by  the  customer.  The  situation 
may  be  even  more  complicated  for 
accounts  which  are  corared  by  pass- 
through  insurance.  Regulations 
governing  pass-through  accounts  (12 
CFR  330.4(b))  require  that  certain 
record-keeping  obligations  be  met  by 
either  the  depository  institution  or  the 
fiduciary  trustee.  However,  at  present, 
such  records  are  often  maintained  by 
manual  systems.  Furthermore,  at 
present,  the  records  may  not  reflect  all 
of  the  information  that  would  be 
reouired  by  the  tracking  system.  Not 
only  would  a  new  burden  be  placed  on 
those  trustee/depositors  who  might 
need  to  upgrade  their  record  systems, 
methods  would  also  have  to  be  devised 
for  transmitting  the  information  to  the 
FDIC. 


Insurance  Cerarage  Rmles 

The  potential  cost  and  difficulty  of 
developing  a  tracking  system  mi^t  be 
reduced  significantly  if  the  rules 
governing  insurance  coverage  were 
simplified.  It  should  be  iu>tad  that 
statutory  changes  would  be  required 
prior  to  most  changes  in  the  rules 
governing  insurance  coverage.  Some  of 
the  changes  to  current  coverage  rules 
could  be  modest  in  nature.  For  example, 
current  rules  governing  the  insurability 
of  joint  accounts  require  that  a  two-step 
analysis  take  plac&  In  the  first  step,  all 
joint  accounts  with  the  same 
combination  of  owners  are  aggregated 
together.  Any  aggregate  balances  that 
exceed  $100,000  are  not  insured.  In  the 
second  step,  the  balances  of  those  joint 
accounts  within  the  insurance  limit  in 
the  first  step  are  assigned  to  each  joint 
owner  on  a  pro-rata  basis  (unless 
account  documents  indicate  that  some 
other  basis  is  appropriate).  The  amounts 
assigned  to  each  individual  are  then 
aggregated.  Any  funds  assigned  to  an 
individual  in  excess  of  $100,000  are  not 
insured.  For  example,  suppose  the 
following  accounts  were  held  at  an 
insxired  institution: 


Acct.No. 

OVNWfB 

Balance 

1 

. 

A*B 

B*C 

&M 

A+B+C 

$100,000 

2 

3 

4 



— 

100,000 
100,000 
150.000 

The  first  step  of  determining 
insurance  coverage  would  be  to 
aggr^ate  the  balances  held  by  the  same 
combination  of  owners.  Aggregate 
amounts  in  excess  of  $100,000  are  not 
insured. 


Ownership  yiuup 

AiXt  No. 

Aoowgata 
balance 

Uninsured 

ElgUe 

A>B                   ~         _       .   .    .    " — 

1.3 
2 

4 

S200.000 
100.000 
150,000 

S100.000 

0 

50,000 

$100,000 

B*C - 

100,000 

A*IUC      - — 

1000,000 

(450,000 

$150,000 

$300,000 

$150,000  of  the  original  $450,000 
would  not  be  insured  because  of  the 
first  step  of  the  determination  process. 
The  insxirance  coverage  of  the  remaining 


$300,000  is  subject  to  the  second  step  of 
the  process.  In  the  second  step,  the 
eligible  fimds  are  allocated  to  each 
owner  on  a  pro-rata  basis.  Each 


individual  is  then  eligible  for  a 
maximum  of  $100,000  of  insurance 
coverage. 


*  Pa«»4lw»>ifc  laiwawrw  rrw'waga  is  applied  te 
cartmio  deposit  accouols  mslntslntl  by  fiduciarias. 
Example*  include  some  employee  bsDefil  plans: 
htokmd  deposils:  escrow  accounts  maintained  tj 
lawyers,  laBQoras,  tiavai  aysBls.  BMSttga^  set  vicing 


bciliute  tbe  paysitts  syslam.  inckiding  credit 
card  prnrassit  Uadsr  Am  priacipl*  of  paas- 
thwa^  tnsf  SMCiL  uiiaiaia  la  paeyiiiad  le  aedh 
princ^Ml  or  baasAdary  for  dtst  individual's  shasa 
of  the  aoooual  hriaaca  as  if  ttte  funds  was*  haid  in 
an  Indivl^Ml  acceunt  in  dial  paraoe's  naase. 
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Omnm 


A 

B 

C 


isaooo 

saooo 

0 


SlMfBOf 


0 

$50,000 

50.000 


Stmmcl 


$33,333 
33333 
33.333 


Tow 


183.333 

133.333 
83.333 


•nturad 


S83.333 

100,000 
83.333 


An  additional  $33,333  of  the  funds 
owned  by  B  would  lose  insurtmce 
coverage  because  B  exceeds  the 
$100,000  maximum  per  depositor.  Of 
the  original  $450,000  held  in  the  four 
joint  accounts,  $266,666  would  be 
insured. 

Eliminating  the  first  step  of  this 
analysis  could  make  it  easier  to 
determine  the  insurance  coverage  of 
each  depositor  with  jointly  owned 
accounts.  However,  such  a  change 
would  incrementally  increase  the 
FDIC's  exposure  to  loss.  Some  funds  in 
joint  accounts  at  failed  institutions 
which  currently  lose  insurance  coverage 
in  the  first  step  of  the  analysis  would 
become  eligible  for  insiirance  coverage. 
In  the  previous  example,  each  of  the 
three  depositors  would  be  insured  for 
$100,000  under  the  joint  ownership 
category.  Thus,  the  FDIC's  exposure  to 
that  group  of  depositors  would  increase 
from  $266,000  to  $300,000. 

Determining  the  insurance  coverage  of 
testamentary  accounts  is  complicated  by 
the  need  to  establish  whether  the 
beneficiary  is  within  the  qualifying 
degree  of  kinship  that  permits  separate 
insurance  under  this  category.  It  would 
be  possible  to  simplify  the  coverage 
rules  by  eliminating  the  qualification 
requirement. 

Under  such  rules,  any  combination  of 
settlor  and  beneficiary  could  qualify  for 
separate  deposit  insiurance.  However, 
the  removal  of  all  restrictions  on 
separate  insurance  could  result  in  an 
expansion  of  the  amount  of  money  that 
individual  dep>ositors  could  protect  with 
deposit  insurance.  Such  an  expansion 
may  or  may  not  be  desirable  from  a 
public  pohcy  perspective.  Therefore,  it 
may  be  advisable  to  maintain  some  form 
of  restriction  on  the  amount  of 
insurance  coverage  available  under  this 
category,  perhaps  through  a  Umit  on  the 
number  of  separate  trustee/bei)feficiaries 
that  depositors  may  use  for  insurance 
purposes  or  by  establishing  a  cap  on  the 
total  amount  by  which  funds  deposited 
by  any  one  settlor  may  be  covered  by 
deposit  insurance  imder  this  category  at 
any  one  depository  institution. 

A  more  sweeping  approach  to 
simplifying  the  rules  governing  deposit 
insivance  coverage  would  be  to 
eliminate  some  or  all  categories  of  rights 
and  capacities  which  are  provided 
separate  insurance  coverage.  However, 
such  change  could  disrupt  current 


banking  relationships  and  possibly  alter 
the  role  of  deposit  insurance  in  the 
banking  system.  Changes  in  the 
coverage  rules  which  are  motivated  by 
a  desire  to  ease  the  administration  of  the 
insurance  system  could  have  unforeseen 
economic  consequences  and  must  be 
considered  carefully.  Therefore,  it  may 
be  beneficial  to  consider  simpUfication 
of  coverage  rules  in  tandem  with  other 
rule  changes  which  would  serve  to 
neutralize  the  overall  impact  on  the 
scope  of  deposit  insurance.  For 
example,  elimination  of  some  or  all 
insurance  categories  might  be  offset  by 
an  increase  in  the  current  insurance 
limit  of  $100,000. 

Privacy 

Various  statutes  currently  protect 
privacy.  The  FDIC  is  aware  that,  if  a 
tracking  system  were  to  be  developed, 
certain  statutory  amendments  may  be 
necessary  and  desirable  before  the 
system  could  be  implemented. 

The  Right  to  Financial  Privacy  Act 
(RFPA)  (12  U.S.C  3401  et  seq.) 
generally  prohibits  a  Federal  agency  or 
department  from  obtaining  access  to  an 
individual's  financial  records  with 
certain  exceptions.  The  RFPA  does  not 
generally  apply  to  the  examination  by  or 
disclosure  to  any  supervisory  agency  of 
financial  records  or  information  in  the 
exercise  of  the  agency's  supervisory, 
regulatory,  or  monetary  functions, 
including  conservatorship  or 
receivership  functions,  with  respect  to 
any  financial  institution,  holding 
company,  or  subsidiary  of  a  financial 
institution  or  holding  company.  The 
RFPA  protects  fit>m  disclosure  financial 
records  of  individual  customers  and 
small  partnerships.  The  Act  does  not 
protect  the  financial  records  of 
corporations.  Under  the  RFPA,  a 
"financial  record"  is  an  original  of,  a 
copy  of,  or  information  known  to  have 
been  derived  horn,  any  record  held  by 
a  financial  institution  pertaining  to  a 
customer's  relationship  with  the 
financial  institution. 

The  Privacy  Act  (5  U.S.C.  552a) 
generally  prohibits  an  agency  from 
disclosing  any  record  contained  in  a 
system  of  records  to  any  agency  or 
person  except  with  the  written  consent 
of  the  individual  to  whom  the  record 
pertains,  unless  the  disclosure  is 
permitted  by  one  of  the  Act's  twelve 
exceptions.  The  Privacy  Act  defines  a 


"record"  in  relevant  part  as:  any  item, 
collection,  or  grouping  of  information 
about  an  individual  that  is  maintained 
by  an  agency,  including  financial 
transactions  and  that  contains  his  name, 
or  the  identifying  number,  symbol,  or    " 
other  identifying  particular  assigned  to 
the  individual.^ 

The  Privacy  Act  permits  disclosure  of 
a  record  for  a  "routine  use".  The  term 
"routine"  is  defined  to  mean  "the  use  of 
(a]  record  for  a  purpose  which  is 
compatible  with  the  purpose  for  which 
it  was  collected."  5  U.S.C.  552a{b){3). 
The  Privacy  Act  requires  Federal 
Register  publication  of  each  routine  use 
of  a  record  contained  in  a  system  of 
records  including  categories  of  users 
and  purpose  of  use.  The  Privacy  Act 
also  permits  disclosure  of  a  record  to 
either  House  of  Congress.  5  U.S.C 
552a(b){9).  This  exception  does  not 
authorize  disclosure  of  a  record  to  an 
individual  member  of  Congress  acting 
on  his  or  her  own  behalf  or  on  behalf 
of  a  constituent.  In  addition,  the  Privacy 
Act  permits  disclosure  of  a  record 
pursuant  to  the  order  of  a  court  of 
competent  jurisdiction.  5  U.S.C 
552a(b)(ll). 

Section  7  of  the  Privacy  Act  |5  U.S.C 
552a  note)  makes  it  unlawful  for  any 
Federal  agency  to  deny  to  any 
individual  any  right,  benefit,  or 
privilege  provided  by  law  due  to  the 
individual's  refusal  to  disclose  his  or 
her  social  security  number.  In  addition, 
any  Federal  agency  which  requests  an 
individual  to  disclose  his  or  her  social 
security  number  must  inform  that 
individual  whether  disclosure  is 
mandatory  or  voluntary,  by  what 
authority  the  number  is  requested,  and 
what  uses  will  be  ntade  of  it. 

The  Freedom  of  Information  Act 
(FOIA)  (5  U.S.C.  552)  generally  provides 
that  any  person  has  a  right  of  access  to 
Federal  agency  records,  except  to  the 
extent  that  such  record  may  be 
protected  from  disclosure  by  one  of  nine 
exemptions.  Exemption  4  of  the  FOIA  (5 
U.S.C.  552(b)(4))  protects  fitjm 
disclosure  by  a  Federal  agency  any 
financial  information  obtained  fiom  a 
person  which  is  privileged  or 
confidential.  Exemption  6  of  the  FOIA 
(5  U.S.C.  552(b)(6))  protects  from 
disclosure  by  a  Federal  agency  all 
information  about  individuals  in 


S5U.S.CS52a{a)(4). 
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personnel,  medical,  and  "similar  files'* 
where  the  disclosure  of  tucfa 
information  "would  constitute  a  clearly 
unwarranted  invasioo  of  personal 
privacy." 

Nature  of  Comments 

/    General 

The  FDIC  hereby  requests  comments 
on  all  aspects  of  the  cost  and  feasibility 
of  tracking  insured  and  uninsured 
deposits.  In  addition  to  general 
comments,  the  FDIC  seeks  comments 
that  address  whether  the  tracking 
system  described  earlier  in  this  request 
for  comment  would  be  the  least 
expensive  way  to  track  deposits  across 
all  insured  depository  institutions.  The 
FDIC  invites  specific  suggestions  as  to 
the  manner  of  implementing  other 
systems  for  tracking  deposits.  The  FDIC 
also  seeks  comments  which  discuss  the 
extent  to  which  the  frequency  of 
reporting  would  influence  the  costs  and 
feasibility  of  developing  a  tracking 
system. 

//    Cost  and  Feasibility 

The  FDIC  seeks  comments  on: 

•  The  costs  to  the  FDIC  and  to 
Hnancial  institutions  associated  with 
establishing  and  maintaining  data 
systems  that  would  be  required  to  track 
deposits  in  all  insured  depository 
institutions,  including: 

(1)  Systems  development  costs  such 
as  programming,  file  restructuring,  and 
upgrading  computer  hardware, 
telecommunications  equipment  and 
data  security  systems; 

(2)  Costs  associated  with  collecting 
necessary  information  and  entering  it  on 
the  data  processing  system  including 
employee  training,  customer  contact, 
data  entry,  and  verification: 

(3)  Administrative  costs  that  would  be 
incurred  including,  for  example,  the 
cost  of  redesigning  and  replacing  fiorms 
used  in  establishing  and  maintaining 
accounts; 

(4)  Costs  of  determining  the 
ownership  and  insiu^nce  coverage  of 
deposits  from  brokers,  fiduciaries, 
benefit  plans,  and  others,  the  identity  of 
each  depositor  and  that  depositor's 
respective  share  of  account  balances 
insured  under  "pass-through"  coverage, 
and  the  costs  incurred  by  the  brokers, 
and  others  in  providing  such 
information  to  the  depository 
institution; 

•  The  reporting  burdens  of  tracking 
on  individual  depository  institutions, 
including: 

(5)  On-going  costs,  including  the  costs 
of  creating  and  transmitting  reports,  and 
the  staffing  requirements  to  maintain 
and  operate  the  system; 


•  The  systems  which  exist  or  would 
be  required  to  be  developed  to  aggregate 
the  data  necessary  for  tracking  on  an 
accurate  basis,  including; 

(6)  Limits  in  the  current  technology 
that  would  impair  the  FDIC's  ability  to 
receive  and  compile  data  from  all 
institutions  in  a  timely  manner; 

•  Simplification  of  faisurance  Rights 
and  Capacities  including: 

(7)  How  might  the  current  rules 
regarding  ownership  rights  and 
capacities  be  simplified  in  order  to 
reduce  the  effort  required  to  determine 
the  insurance  coverage  of  each  account 
at  depository  institutions? 

(8)  To  ¥fbat  extent  would  such 
changes  reduce  the  cost  of  developing  a 
tracking  system? 

(9)  VVnat  effect  would  such  rule 
changes  have  on  the  role  of  deposit 
insurance  in  the  banking  system  and  the 
economy?  How  might  such  effects  be 
offset  by  other  modifications? 

•  The  implications  tracking  would 
have  for  individual  privacy,  including: 

(10)  Would  the  maintenance  of  a 
datalnse  of  information  on  deposits 
represent  an  unwarranted  intrusion  by 
government  into  private  affoirs? 

(11)  To  what  extent,  if  at  all,  would 
funds  be  deposited  outside  the  banking 
system  to  avoid  the  tracking  of  deposits? 

(12)  What  privacy  safeguards,  it  any, 
should  be  incorporated  into  a  system  of 
tracking  the  insured  and  uninsured 
deposits  of  individuals  and  others? 

(13)  Who  should  have  access  to 
information  on  insured  and  uninsured 
deposits? 

(a)  What,  if  any,  access  to  information 
on  deposits  should  be  provided  to 
federal  and  state  governmental 
authorities?  Should  such  access,  if  any. 
vary  based  on  the  purpose  for  access  to 
the  information  (for  example,  law 
enforcement,  credit  reporting,  etc)? 

(b)  What,  if  any,  access  to  information 
on  individual  deposits  .should  be 
provided  to  private  parties? 

(14)  Should  individuals  be  permitted 
access  to  information  on  their  own 
deposits? 

If  individuals  should  be  permitted 
such  access, 

(a)  should  a  procedure  be  established 
to  provide  individuals  an  opportunity  to 
supply  information  to  correct  or 
otherwise  amend  the  information  on 
their  deposits  and,  if  so,  what  specific 
procedures  shoidd  be  established? 

(b)  should  a  fee  be  charged  for  access, 
and  if  so,  how  should  the  amount  of  the 
fee  be  determined? 

(15)  What  notificatioa  of  reporting  of 
deposit  information  should  bs  provided 
to  individuals? 

(a)  Should  either  the  FDIC  or 
depository  institutions  or  both  be 


required  to  notify  individuals  that 
information  on  their  deposits  will  be  or 
has  been  reported  to  the  FDIC  and,  if  so. 
when  and  l^  what  means  should  such  . 
notification  take  place? 

(b)  Should  the  FTHC  be  required  to 
notify  individuals  that  information  on 
their  deposits  will  be  or  has  been 
reported  to  third  parties  and.  if  so.  when 
and  by  what  means  should  such 
notification  take  place? 

*  The  manner  in  which  systems 
would  be  administered  and  enforced, 
including: 

(16)  What  additional  auditing  and 
examination  burdens  on  instituiians 
would  be  created,  and  what  sanctions 
would  be  appropriate  for  compliance 
violations. 

*  Miscellaneous  issues.  Including: 

(17)  Any  additional  costs  or  issues 
wbicb  may  not  be  described  above. 

(18)  Any  benefits  that  institutions 
could  derive  bom  the  development  of 
the  necessary  systems  that  would  otfsei 
some  of  the  costs  that  would  be 
incurred. 

By  order  of  the  Board  of  Directors.  Dated 
at  Washingtoa.  DC  this  26th  day  of  Jaauaiy. 
1993. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  ftUmam. 
Deputy  Executive  Secretary. 
|FR  Doc.  93-2481  Filed  2-2-93;  8:45  an| 
BiLUNG  coos  •n4-et-« 


DEPARTMENT  OF  TRANSPOflTATION 
Federal  Aviation  Administratton 

14CFRPart39 

[Docket  No.  92-NM-241-AO] 

Airworthiness  Directives;  Locfctieed 
Model  L-1011  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTKM:  Notice  of  proposed  rulemaking 
(NPRM): 

SUMKIAfiY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
Lockheed  Model  L-1011  series 
airplanes.  This  proposal  would  require 
the  implementation  of  a  corrosion 
prevention  and  control  program  either 
by  accomplishing  specific  tasks  or  by 
revising  the  mainteaanoe  inspectioo 
program  to  include  such  a  program. 
This  proposal  is  prompted  by  reports  of 
incidents  involving  corrosion  and 
fatigue  cracking  in  transport  category 
airplanes  that  are  approaching  or  have 
exceeded  their  eoooomic  des^  goal; 
these  incidents  have  jeoperdiEed  the 
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airworthiness  of  the  affected  airplanes. 
The  actions  speciRed  by  the  propoaed 
AD  are  iotenaed  to  prevent  degradation 
of  the  structural  capabilities  of  the 
airplane  due  to  the  problems  associated 
with  corrosion. 

DATES:  Comments  must  be  received  by 
March  30. 1993. 

ADDRESSES:  Submit  coraimeDts  in 
triplicate  to  the  Federal  Aviation 
Aoministration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  92-h2M- 
241-AD.  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  ajn.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Lockheed  Western  Export  Company, 
Attn:  Commercial  and  Customer 
Support.  Dept.  693.  Zone  0755,  86 
South  Cobb  Drive,  Marietta.  Georgia 
30063.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Of5ce, 
1669  Phoenix  Parkway,  suite  210C. 
Atlanta,  Georgia. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  B.  Peters,  Aeronautical 
Engineer,  Flight  Test  Brartch.  Atlanta 
Aircraft  CertiBcation  Office,  FAA,  Small 
Airplane  Directorate,  1669  Phoenix 
Parkway,  suite  210C  Atlanta,  Georgia 
30349:  telephone  (404)  991-3915;  fax 
(404) 991-3606. 

SUPPtfMENTARY  INFORMATION: 

QHnments  lavited 

interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rul^  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  wilt  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pt^tic  contact 
concerned  with  the  substance  of  this 


proposal  will  be  filed  in  fte  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92-NM-241-AD."  The 
poetcard  will  be  date  stamped  and 
returned  to  the  commenter 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  reqiiest  to  the 
FAA,  TranspcMl  Airplane  Directorate. 
ANM-103,  Attention:  Rules  Docket  No 
92-NM-241-AD.  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056 

Discaasion 

In  April  1988,  a  high-cycle  transport 
category  airplane  (specifically,  a  Boeing 
Model  737)  was  involved  m  an  accident 
in  which  the  airplane  suffered  ma)or 
structural  damage  during  flight. 
Investigation  of  this  accident  revealed 
that  the  airplane  had  numerous  fatigue 
cracks  and  a  great  deal  of  corrosion. 
Subsequent  ias{>ections  conducted  by 
the  operator  on  other  high-cycle 
transport  category  airplanes  in  its  fleet 
revealed  that  other  airplanes  had 
extensive  fatigue  cracking  and 
corrosion. 

Prompted  by  the  data  gained  from  this 
accident,  the  FAA  sponsored  a 
conference  on  aging  airplanes  in  June 
1988,  which  was  attended  by 
representatives  htim  the  aviation 
industry  and  airworthiness  authorities 
from  around  the  world.  It  became 
obvious  that,  because  of  the  tremendous 
increase  in  air  travel,  the  relatively  slow 
pace  of  new  airplane  production,  and 
the  apparent  economic  feasibility  of 
operating  older  technology  airplanes 
rather  than  retiring  them,  increased 
attention  needed  to  be  focused  on  the 
aging  airplane  fleet  and  maintaining  its 
continued  operational  safety. 

The  Air  Transport  Assoaation  (ATA) 
of  America  and  the  Aerospace 
Industries  Association  (AIA)  of  America 
agreed  to  undertake  the  task  of 
identifying  and  implementing 
procedures  to  ensure  the  continued 
structural  airworthiness  of  aging 
transport  category  airplanes.  An 
Airworthiness  Assurance  Task  Force 
(AATF)  was  established  in  August  1988, 
with  members  representing  aircraft 
manufacturers,  operators,  regulatory 
authorities,  and  other  aviation  industry 
representatives  worldwide.  The 
objective  of  the  AATF  was  to  sponsor 
nVorking  Groups"  to: 

1.  Select  service  bulletins,  applicable 
to  each  airplane  model  in  the  transport 


fleet,  to  be  recommended  for  mandatory 
modification  of  aging  aimlanes; 

2.  Develop  corrosion-ai reded 
mspections  and  prevention  propams. 

3.  Review  the  adequacy  oieech 
operator's  stmctuFsl  maintenance 
program, 

4.  Review  and  update  the 
Supplen^ental  Inspection  Documents 
(SID):  and 

5.  Assess  repair  quality 

The  Working  Group  assigned  (o 
review  the  Lockheed  Model  L-1011 
series  airplanes  competed  its  work  on 
Item  1  (mandatory  structural 
modifications),  above,  m  )une  1990  The 
Working  Group's  recommendations  are 
contained  in  Lockheed  Service  Bulletin 
093-51-035.  "Structures— Aging 
Aircraft  Structural  Modifications  and 
Inspections — Collector  Service 
Bulletin,"  dated  June  28. 1990.  On 
March  22, 1991.  the  FAA  issued  AD  91- 
05-05.  amendment  39-6878  (56  FR    . 
6556.  February  19.  1991).  which 
mandates  the  installation  of  the 
modifications  specified  in  that 
document. 

The  Working  Group  has  now 
completed  its  work  on  Item  2 
(corrosion-directed  inspections)  and  has 
developed  a  baseline  program  for 
controlling  corrosion  prt^lems  that  may 
ieopardize  the  continued  airworthiness 
of  the  Lockheed  Model  L-1011  fleet. 
This  program  is  omtained  in  Lockheed 
Document  Number  LR  31889, 
"Corrosion  Prevention  and  Qmirol 
Program,  TriStar  L-1011."  dated  March 
15. 1991,  which  the  FAA  has  reviewed 
and  approved.  Lockheed  has  also  issued 
"Errata  Sheet,  LR  31889,  Corrosion 
Prevention  and  Control  Program.  TriStar 
L-1011."  issued  September  29, 1992. 
which  contains  a  correcticm  to  section 
7.2  of  the  Document.  (Hereafter,  these 
two  publications  are  referred  to  as  the 
"Document.") 

Section  1.1  of  the  Document  defines 
three  levels  of  corrosion:  Level  1  is 
corrosion  which  does  not  exceed  certain 
limits.  Level  2  corrosion  is  that  which 
exceeds  those  limits.  Level  3  corrosion 
is  significant  corrosion  which  is 
potentially  an  urgent  airworthiness 
concern. 

Section  3.1  of  the  Document  provides 
guidelines  to  develop  a  corrosion 
prevention  and  control  program.  These 
guidelines  address  such  things  as  a 
baseline  program,  implementation  ages, 
access  for  inspection,  repetitive 
inspection  intervals,  operating 
environment,  newly  acquired  airplanes, 
general  cleanliness  of  the  airplane,  and 
the  fact  that  sampling  is  unreliable  in 
effectively  controlling  corrosion. 

Secticm  4.1  of  the  Document  also  sets 
forth  the  general  implementation 
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requirements  for  the  corrosion 
inspection/control  program.  As 
described  in  that  section,  each  airplane 
is  assigned  an  "Implementation  Age" 
and  a  "Repetitive  Interval."  The 
program  is  applicable  in  each  "airplane 
area"  on  all  Model  L-1011  airplanes 
that  have  reached  or  exceeded  the 
Implementation  Age  for  that  area.  For 
each  airplane  area,  the  program  must  be 
implemented  on  all  affected  airplanes 
within  the  period  identified  as  the 
Repetitive  L[iterval  for  that  area.  For 
airplanes  that  have  already  exceeded  the 
applicable  Implementation  Age.  this 
period  is  to  be  measured  starting  from 
the  date  the  operator  adopts  the 
program.  For  airplanes  whose  age 
exceeds  20  years,  the  maximum  period 
for  implementing  the  program  in  any 
area  is  6  years  or  the  Repetitive  Interval 
for  that  area,  whichever  is  less.  Finally, 
this  section  establishes  a  minimum 
implementation  rate  of  one  airplane  per 
year  for  each  task. 

Section  4.2  of  the  Document  describes 
the  "Basic  Task"  to  be  accomplished  in 
each  defined  airplane  area  as  part  of  the 
Baseline  Program.  The  task  includes 
visual  inspections  of  all  primary  and 
secondary  structure,  and  may  also 
include  detailed  visual  and  non- 
destructive inspections  (NDI).  Where- 
NDI's  are  employed,  adequate  standards 
and  procedures  must  be  developed  and 
properly  recorded  for  the  area 
inspected.  Any  corrosion  or  other 
damage  found  during  these  inspections 
must  be  repaired. 

Section  4.3  of  the  Document  identifies 
the  specific  corrosion  task  numbers,  the 
airplane  areas  that  are  subject  to  the 
program,  the  "Implementation  Age"  and 
"Repeat  Intervals"  for  each  area,  and 
other  information  necessary  to  carry  out 
the  program  for  each  area. 

Section  5.0  establishes  the  procedures 
for  reporting  the  results  of  the 
inspections  required  by  the  corrosion 
prevention  and  control  program. 

Section  6.0  provides  for  periodic 
review  and  update  of  the  data  contained 
in  the  Document. 

Section  7.0  lists  existing  AD's  and 
service  bulletins  that  are  related  to 
corrosion  issues. 

Since  corrosion  is  likely  to  exist  or 
develop  on  airplanes  of  this  type  design, 
an  AD  is  proposed  which  would  require 
adoption  of  a  corrosion  prevention  and 
control  program  that  is  equivalent  to  or 
better  than  the  program  specified  in  the 
Document  previously  described. 
Operators  would  be  permitted  to 
accomplish  this  either  by  performing 
the  specific  corrosion  tasks  described  in 
the  E)ocument  (the  "task-by-task 
method"),  or  by  revising  their  FAA- 


approved  maintenance  program  to 
include  such  a  program. 

Paragraph  (a)  of  the  proposal  sets 
forth  the  proposed  compliance  times  for 
the  initial  "corrosion  task"  of  each 
airplane  area.  These  compliance  times 
are  measured  from  a  date  one  year  after 
the  effective  date  of  the  final  rule. 
(Operators  should  note  that  the 
compliance  times  proposed  in  the  AD 
differ  from  the  compliance  times 
recommended  in  the  Document;  the 
Document  recommends  that  the 
compliance  times  begin  with  the 
effective  date  of  the  AD.  The  proposed 
compliance  times  are  consistent  with 
those  of  other  similar  AD's  that  the  FAA 
has  issued  on  this  subject.)  Generally, 
operators  would  be  required  to  complete 
the  initial  corrosion  task  before  reaching 
the  "implementation  age  (LA)"  plus  one 
"repeat  (R)  interval"  for  the  airplane 
area,  as  detailed  in  the  Document.  The 
corrosion  task  would  be  required  to  be 
repeated  at  a  time  interval  not  to  exceed 
the  R  interval  for  that  area,  as  detailed 
in  the  Dt>cument. 

Paragraph  (a)  includes  paragraph 
(a){l)(iv),  which  states  that  performance 
of  the  initial  tasks  by  each  operator  must 
occur  at  a  minimum  rate  equivalent  to 
one  airplane  per  year  (beginning  one 
year  after  the  effective  date  of  the  AD). 
While  this  provision  is  also  consistent 
with  the  Document,  the  FAA  recognizes 
that  this  may  cause  an  undue  hardship 
on  some  small  operators.  In  those 
circumstances,  the  FAA  anticipates 
evaluating  requests  for  adjustment  to  the 
implementation  rate  on  a  case-by-case 
basis  under  the  provisions  of  paragraph 
(h)  of  the  proposed  rule.  (A  note  to  this 
effect  is  included  in  the  proposal.) 

Operators  should  note  that  the 
proposal  does  not  contain  a  paragraph 
specifically  to  address  repair  actions. 
The  FAA  considers  that  any  repairs 
would  be  carried  out  necessarily  as  a 
part  of  each  "corrosion  task,"  as  it  is 
defined  in  the  Document.  "Corrosion 
task"  is  defined  in  the  Document  as 
including  not  only  the  pertinent 
inspection,  but  any  necessary  repairs, 
application  of  corrosion  inhibitors,  and 
other  follow-on  procedures,  as  well. 
Paragraph  (a)  contains  a  note  to 
reference  the  portion  of  the  Document 
that  defines  a  "corrosion  task,"  and  to 
emphasize  the  importance  of  these 
corrective  actions. 

Paragraph  (b)  of  the  proposal  provides 
for  an  optional  method  of  complying 
with  the  rule.  In  lieu  of  performing  the 
task-by-task  requirements  proposed  in 
paragraph  (a),  operators  may  revise  their 
FAA-approved  maintenance/inspection 
programs  to  include  the  corrosion 
prevention  and  control  program  defined 


in  the  Document  or  an  equivalent 
program  approved  by  the  FAA. 

Paragraph  (b)  also  would  require  that, 
subsequent  to  the  accomplishment  of 
the  initial  corrosion  task,  any  extensions 
of  R  intervals  specified  in  the  Document 
must  be  approved  by  the  FAA. 

Any  operator  electing  to  comply  with 
proposed  paragraph  (b)  would  be 
permitted  to  use  an  alternative 
recordkeeping  method  to  that  otherwise 
required  by  Federal  Aviation 
Regulations  (FAR)  section  91.417  or 
section  121.380,  provided  it  is  approved 
by  the  FAA  and  is  included  in  a 
revision  to  the  FAA-approved 
maintenance/inspection  program.  In 
response  to  questions  raised  previously 
concerning  recordkeeping  and  record 
retention  requirements  as  they  relate  to 
the  programmatic  approach  proposed  in 
this  AD  action  and  other  similar 
proposals  that  have  been  issued 
applicable  to  other  airplane  models,  the 
FAA  offers  the  following: 

Sections  91.417(a)(2)(v)  and 
121.380(a)(2)(v)  of  the  FAR  require  that 
a  record  be  made  of  the  current  status 
of  applicable  AD's.  With  regard  to 
proposed  paragraph  (b),  such  a  record 
would  be  required  to  be  made  when  the 
maintenance/inspection  program  is         * 
revised  to  incorporate  the  program 
specified  in  the  Document;  at  that  time, 
paragraph  (b)  of  the  AD  would  be  fully 
complied  with.  Regarding  paragraphs 
(rf)  through  (g)  of  this  proposal,  those 
paragraphs  would  impose  separate 
requirements;  therefore,  except  as 
discussed  below,  separate  entries  would 
have  to  be  made  to  reflect  compliance 
with  each  of  those  paragraphs. 

Section  121.380(a)(2)(iv)  of  the  FAR 
concerns  recording  "the  identification 
of  the  current  inspection  status  of  the 
aircraft."  Section  91.417(a)(2){iv) 
contains  a  similar  requirement.  Because 
proposed  paragraph  (b)  would  require 
operators  to  revise  their  maintenance/ 
inspection  program  to  include  the 
program  specified  in  the  Document, 
each  operator's  program  would  be 
required  to  identify  each  inspection 
(e.g.,  "C"  check)  at  which  each 
corrosion  task  specified  in  the 
Document  will  be  performed  on  each 
airplane.  By  recording  the  current 
inspection  status  of  each  airplane,  and 
by  maintaining  a  cross-reference  system 
between  these  records  and  the 
maintenance/inspection  program 
revision,  it  will  be  possible  to  determine 
the  current  status  of  each  corrosion  task 
on  each  airplane.  Once  this  cross- 
reference  system  has  been  established, 
this  recording  provision  of  sections  91 
and  121  requires  no  additional 
recording  beyond  what  would  otherwise 
be  required  normally 


Fedaral  Bagitlnr  /  VoL  58,  No.  21  /  WedneMfey,  FebnMry  3.  1993  /  Proposed  Rules 


6909 


Section  121.380(«)(1}  coDcarm 
"records  neoesssiy  to  show  that  sll 
raquinoMots  for  Um  issuance  of  an 
aimofftiness  release  imder  section 
121 .709  have  been  met."  Section 
91.417(aKl)  contains  a  similar 
requiremenL  These  are  also  refened  to 
as  "dirty  fingerprint  records."  This 
provision  of  sections  91  and  121 
requires  DKWt  of  the  recording  that 
would  resuh  from  this  proposed  ADi 
Each  time  a  oorrosiaa  task  is  perfonned, 
the  opwator  would  be  required  to  make 
a  "diity  fingerprint"  record  of  the  tadi, 
idraitifying  what  actions  were 
accomplished.  It  should  be  noted, 
however,  that  these  records  are  not 
dlHisrant  from  the  records  made  for  any 
other  actions  taken  under  the  operator's 
maintenance/inspection  program. 

In  addition  to  me  record  making 
requirements,  discussed  above,  sections 
91  and  121  of  the  FAR  impose 
requlraments  for  record  retention: 

Section  121.380(bKl}  sod  section 
91.417(b)(1)  require  that  the  "dirty 
fingerprint"  records  be  retained  until 
the  work  is  repeated  or  superseded  by 
other  vroik,  or  for  one  year  after  the 
work  is  performed.  Therefore,  most  of 
the  records  resulting  from  this  proposed 
AD  would  not  have  to  be  retained 
indefinitely.  However,  such  retenticm 
might  fadlkats  subseouent  transfers,  or 
substantiate  requests  kr*  repetitive 
interval  escalations,  and  therefore,  may 
be  in  the  operator's  interest. 

Section  121.380(bX2}  requires  that  the 
records  specified  in  paragraph 
121.380(aK2)  (current  status  of  AO's  and 
current  inspection  status)  be  retained 
and  tran^erted  with  the  airplane  at  the 
Ume  it  is  sold.  Section  91.417(b)(2) 
contains  a  similar  requirement. 

These  recording  requirements  are  not 
considered  to  be  unduly  burdensome 
and  are  considered  the  minimum 
necessary  to  enable  the  cognizant  FAA 
Maintenance  Inspector  to  perform 
propM"  surveillance  and  to  ensure  that 
the  objectives  of  the  prof>osed  rule  are 
being  fulfilled. 

However,  because  of  the  numerous 
concerns  expressed  previously  by 
operators  regarding  the  recordkeeping 
obligations  imposed  by  section  121.380 
with  regard  to  similar  rulemaking  on 
corrosion  prevention  and  control 
programs,  the  FAA  has  included  in  this 
proposal  certain  provisions  for 
ahemative  recordkeeping  methods. 
Proposed  paragraph  (b)(1)  vrould 
provide  for  the  development  and 
implementation  of  sudi  ahemative 
methods,  which  must  be  approved  by 
the  FAA.  For  example,  operators  may 
choose  to  subttui  proposals  to  record 
complianoe  with  paragraphs  (d)  through 
(g)  of  the  AD  by  a  meaos  other  than  they 


normally  use  to  record  AD  status.  (The 
FAA  cnrrantly  is  develofring  guidance 
matwial  that  will  contain  iaformation  to 
be  considered  by  PMI's  when  reviewing 
proposals  for  ahemative  lecardkeeping 
methods.) 

Paragraph  (c)  of  the  proposal  provides 
for  increasing  a  repetitive  in^iectioo 
interval  by  up  to  10%  in  order  to 
accommodate  unanticipaled  scheduling 
requirements.  Operatcn  would  be 
required  to  inform  the  FAA  within  30 
days  of  such  increases. 

Paragraph  (dXl)  of  the  proposal  sets 
forth  the  reporting  sctiaBS  tlMt  are 
necessary  to  be  accomplished  when 
Level  3  corrosion  is  determined  to  exist 
Within  7  days  after  sudt  a 
determination  is  made,  an  operator 
would  be  required  to  accomphrii  one  of 
the  following  actions: 

1.  Submit  a  report  of  the 
determination  to  the  FAA  and  complete 
the  corrosion  task  in  the  affected  area  on 
the  remainder  of  the  Modal  L-1011 
series  airplanes  in  the  operator's  fleet;  or 

2.  Submit  a  proposed  schedule,  for 
approval  by  the  FAA,  for  performing  the 
corrosion  tasks  in  the  affected  area  on 
the  remainder  of  the  opwMor's  Model 
L-1011  series  fleet;  or 

3.  Siibmit  data  substantiating  that  the 
Level  3  corrosion  was  an  isolated 
occiirrence. 

Once  the  FAA  has  received  sucii  a 
report,  it  may,  in  confunction  with 
normal  surveillance  activities,  request 
additional  ii»formation  regarding  the 
results  of  the  corrosion  tasks  performed 
on  the  remainder  of  the  operator's 
Model  L-1011  series  fleet 

Paragraph  (dX2)  of  the  proposal 
specifies  that  the  FAA  may  impose 
schedules  different  from  what  an 
operator  has  proposed  under  paragraph 
(d)(1),  if  it  is  found  that  changes  are 
necessary  to  oosure  that  any  other  Level 
3  corrosion  in  the  operator's  Model  L- 
1011  series  fleet  is  detected  in  a  timely 
manner. 

Paragraph  (dK3)  of  the  proposal 
would  require  that,  within  the  time 
schedule  approved  by  the  FAA,  the 
operator  must  accomplish  the  corrosion 
tasks  in  the  affected  areas  on  the 
remaining  airplanes  in  its  Model  L-1011 
series  fleet  to  ensure  that  any  other 
Level  3  corrosicn  is  detected. 

Paragraph  (e)  would  require  thaft, 
upon  finding  corrosion  exceedii^  Level 
1  during  a  repetitive  inspection,  an 
operator  must  adjust  its  program  to 
ensure  that  future  corrosion  findings  are 
limited  to  Level  1  or  better.  Where 
corrective  action  is  necessary  to  reduce 
corrosion  to  Level  1  or  better,  an 
opwator  must  submit  a  jHtiposa)  far  a 
means  of  corrective  action  for  the  PAA's 
approval  vrithin  60  days  after  the 


detenninatkia  of  oorrosioa  is  I 
That  means,  approfved  by  the  FAA,  most 
then  be  impleoMnted  to  reduce  htture 
findings  of  corrosion  in  that  area  to 
Level  1  or  better. 

With  regard  to  paragraph  (e).  it  should 
be  noted  that  if  corrosion  fmrnd  is  not 
considered  representative  of  an 
operator's  fleet  no  further  comctive 
action  may  be  aecetsary,  sinoe  a  means 
to  reduce  any  corrosion  to  Level  1  or 
better  will  have  already  been 
implemented  in  the  c^Mrator's  program 
in  accordanoe  with  proposed  paragra|rii 
(a)  or  (b).  For  example,  if  a  finding  of 
corrosion  is  attributable  to  a  particular 
spill  of  mercury  or  other  unique  event 
or  if  corroffion  is  found  on  sn  airplane 
recently  acquired  from  another  operator. 
the  means  specified  in  the  existing 
program  may  be  adequate  for  coo^t^ling 
corrosian  in  the  remainder  of  the 
operator's  fleet  Similarly,  if  an  operator 
has  already  implemented  means  to 
reduce  corrosion  in  an  airplane  area 
based  on  previous  findings,  no 
addibooai  corrective  action  may  be 
necessary.  In  reviewing  the  reports 
submitted  in  accordance  vrith  the  AD, 
the  FAA  will  monitor  the  effiactiveness 
of  the  operator's  means  to  reduce 
corrosiaD.  If  the  FAA  determines  that  an 
operator  has  failed  to  implement 
adequate  means  to  reduce  corrosion  to 
Level  1  or  better,  approfwiate  action  wlU 
be  taken  to  ensure  compliance  with  this 
paragraph. 

Pwagraph  (f)  of  the  proposal  uiceriis 
adding  airplanes  to  sn  operstor's  fleet, 
and  the  procedures  that  must  be 
followed  with  regard  to  corrosion 
prevention  and  control.  This  paragraph 
differentiates  between  procedures 
applicable  to  added  airplanes  thai 
previously  were  maintained  in 
accordance  with  this  AD  and  those  thai 
were  not  so  maintained.  For  airplanes 
that  previously  have  been  maintained  in 
accordance  with  the  proposed 
requirements  of  this  AD  action,  the  first 
corrosion  task  in  eech  airplane  area  to 
be  performed  by  the  new  operator 
would  be  required  to  be  perfonned  in 
accordance  with  either  the  previous 
operator's  or  the  new  operstor's 
inspection  Khedule,  whichever  would 
result  in  the  earlier  accomplishment 
date  for  that  task.  For  airplanes  that 
have  not  been  maintained  in  accmdanoe 
with  the  proposed  requirements  of  this 
AD  action,  the  first  corrosion  task  in 
each  airplane  area  to  be  performed  by 
the  new  <^>erator  would  be  required  to 
be  perfonned  before  the  airplane  is 
placed  in  service,  or  in  accordance  with 
a  sdiedule  approved  by  the  FAA. 

With  regani  to  the  requirements  of 
paragraph  (0.  the  FAA  considers  it 
essential  that  operators  ensure  that 
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transfeired  airplanes  are  inspected  in 
accordance  with  the  baseline  corrosion 
prevention  and  control  program  on  the 
same  basis  as  if  there  were  continuity  in 
ownership.  Scheduling  of  the 
inspections  for  each  airplane  must  not 
be  delayed  or  postponed  due  to  a 
transfer  of  ownership;  in  some  cases, 
such  postponement  could  continue 
indefinitely  if  an  airplane  is  transferred 
frequently  from  one  owner  to  another. 
The  proposed  rule  would  require  that 
the  specified  procedures  be 
accomplished  before  any  operator 
places  into  service  any  airplane  subject 
to  the  requirements  of  the  proposed  AD. 

Paragraph  (g)  of  the  proposal  would 
require  that  reports  of  Level  2  and  Level 
3  corrosion  be  submitted  at  least 
quarterly  to  Lockheed.  A  note  has  been 
included  in  this  paragraph  indicating 
that  the  reporting  of  Level  2  and  Level 
3  corrosion  found  as  a  result  of  any 
opportunity  inspections  is  highly 
desirable.  Operators  are  not  relieved, 
however,  from  reporting  corrosion 
findings  as  required  by  FAR  section 
121.703. 

There  are  approximately  241  Model 
L-1011  series  airplanes  of  the  afiiacted 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  117  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  20  work  hours  per  task  to 
accomplish  the  226  corrosion  tasks 
called  out  in  the  Document;  this 
represents  a  total  of  4,520  work  hours. 
The  average  labor  rate  is  $55  per  work 
hour.  Based  on  these  figures,  the  total 
cost  impact  of  the  proposed  AD  on  U.S. 
operatore  for  the  6-year  average 
inspection  cycle  is  estimated  to  be 
$29,086,200.  or  $248,600  per  airplane. 
This  total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rulet"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979):  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 


number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADDRESSES. " 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1354(a).  1421 
and  1423: 49  VS.C  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

LMJdie«d:  Docket  92-NM-241-AD. 

Applicability:  AH  Model  L-1011  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  1:  This  AD  references  Lockheed 
Document  Number  LR  31889,  "Cbrrosion 
Prevention  and  Control  Program,  TriStar  L- 
1011."  dated  March  15. 1991.  including 
"Errata  Sheet.  LR  31889.  Corrosion 
Prevention  and  Control  Program.  TriStar  L- 
1011,"  issued  September  29, 1992  (hereafter, 
both  publications  are  referred  to  as  "the 
Document"),  for  corrosion  tasks,  dermitions 
of  corrosion  levels,  compliance  times,  and 
refKirting  requirements.  In  addition,  this  AD 
specifies  inspection  and  reporting 
requirements  beyond  those  included  in  the 
Document.  Where  there  are  differences 
l)etween  the  AD  and  the  Document,  the  AD 
prevails. 

Note  2:  As  used  throughout  this  AD,  the 
term  "the  FAA"  is  defined  differently  for 
different  operators,  as  follows:  For  those 
operators  complying  with  paragraph  (a)  of 
this  AD,  "the  FAA"  is  defined  as  "the 
Manager  of  the  Atlanta  Aircraft  Certification 
Office  (ACO)."  For  those  operators  operating 
under  Federal  Aviation  Regulation  (FAR) 
part  121  or  129,  and  complying  with 
paragraph  (b)  of  this  AD,  "the  FAA"  is 
defined  as  "the  cognizant  Principal 
Maintenance  Inspector  (PMI)."  For  those 
operators  operating  under  FAR  part  91  or 
125.  and  complying  with  paragraph  (b)  of 
this  AD.  "the  FAA"  U  defined  as  "the 
cognizant  Maintenance  Inspector  at  the 
appropriate  FAA  Flight  Standards  office." 


To  preclude  structural  failure  due  to 
corrosion,  accomplish  the  following: 

(a)  Except  as  provided  in  paragraph  (b)  of 
this  AD,  complete  each  of  the  corrosion  tasks 
specified  in  section  4  of  the  Document  in 
accordance  with  the  procedures  of  the 
Document,  and  the  schedule  specified  in 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

Note  3:  A  "corrosion  task,"  as  defined  in 
section  4  of  the  Document,  includes 
inspections;  procedures  for  a  corrective 
action,  including  repairs,  under  identified 
circumstances;  application  of  corrosion 
Inhibitors;  and  other  follow-on  actions. 

Note  4:  Corrosion  tasks  completed  in 
accordance  with  the  Document  l)efore  the 
effective  date  of  this  AD  may  be  credited  for 
compliance  with  the  initial  corrosion  task 
requirements  of  paragraph  (a)(1)  of  this  AD. 

Note  5:  Where  non-destructive  inspection 
(NDI)  methods  are  employed,  in  accordance 
with  section  4  of  the  Document,  the 
standards  and  procedures  used  must  be 
acceptable  to  the  Administrator  in 
accordance  with  FAR  $43.13. 

(1)  Complete  the  initial  corrosion  task  of 
each  "airplane  area"  s{>ecified  in  section  4  of 
the  Document  as  follows: 

(i)  For  airplane  areas  that  have  not  yet 
exceeded  the  "implementation  age"  (lA)  for 
a  corrosion  task  as  of  one  year  after  the 
efiiective  date  of  this  AO:  Initial  compliance 
must  occur  no  later  than  the  lA  plus  the 
repeat  (R)  interval. 

(ii)  For  airplane  areas  that  nave  exceeded 
the  lA  for  a  particular  corrosion  task,  as  ot 
one  year  after  the  effective  date  of  this  AD: 
Initial  compliance  must  occur  within  one  R 
interval  for  that  task,  measured  from  a  date 
one  year  after  the  effective  date  of  this  AD. 

(iii)  For  airplanes  that  are  20  years  old  or 
older  as  of  one  year  after  the  effective  date 
of  this  AD:  Initial  compliance  must  occur  fot 
all  airplane  areas  within  one  R  interval  or 
within  6  years,  measured  from  a  date  one 
year  afier  the  effective  date  of  this  AD, 
whichever  occurs  first. 

(iv)  In  all  cases,  accomplishment  of  the 
initial  corrosion  tasks  by  eaok  operator  must 
occur  at  a  minimum  rate  equivalent  to  one 
airplane  per  year,  beginning  one  year  after 
the  effective  dale  of  this  AD. 

Note  6:  This  minimum  rate  requirement 
may  cause  an  undue  hardship  on  some  small 
operators.  In  those  circumstances,  requests 
for  adjustments  to  the  implementation  rate 
will  be  evaluated  on  a  case-by-case  basis 
under  the  provisions  of  paragraph  (h)  of  this 
AD. 

(2)  Repeat  each  corrosion  task  at  a  time 
interval  not  to  exceed  the  R  interval  specified 
in  the  Dociunent  for  that  task. 

(b)  As  an  alternative  to  the  requirements  of 
paragraph  (a)  of  this  AD:  Prior  to  one  year 
after  the  effective  date  of  this  AD,  revise  the 
FAA-approved  maintenance/inspection 
program  to  include  the  corrosion  prevention 
and  control  program  specified  in  the 
Document;  or  to  Include  an  equivalent 
program  that  is  approved  by  the  FAA.  In  all 
cases,  the  initial  corrosion  task  for  each 
airplane  area  must  be  completed  in 
accordance  with  the  compliance  schedule 
specified  in  paragraph  (aMD  of  this  AD. 

(1)  Any  operator  complying  with  p>aragraph 
(b)  of  this  AD  may  use  an  alternative 
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fecordke^ing  mothod  to  Uiat  otherwriw 
required  by  PAR  nctioii  91.417  or  smcHod 
121.380  for  the  actions  required  by  this  AO, 
provided  it  is  approved  by  the  PAA  and  is 
included  in  a  revision  to  theTAArapproved 
mainteaanca/inspection  program. 

(2)  Subsequent  to  the  accomptishment  of 
the  initial  corrosion  task,  extensions  of  R 
intervals  specified  in  the  Document  must  be 
approved  by  the  FAA. 

(c)  To  accommodate  unanticipated 
scbedvllng  requirements,  it  is  acceptable  far 
an  R  interval  to  be  increased  by  up  to  10%, 
but  not  to  exceed  6  months.  The  PAA  must 
be  infoimed,  la  writing,  of  any  such 
extension  within  30  days  after  such 
adjustment  of  the  schedule. 

(dMD  If^  as  a  restilt  of  any  inspection 
conducted  in  accordance  with  paragraphs  (a) 
or  (b)  of  this  AD,  Level  3  corrosioo  is 
determined  to  exist  in  any  airplane  area, 
accomplish  either  paragraph  (d)(1)(i)  or 
(d)(lMii)  within  7  days  after  such 
determination: 

(i)  Submit  a  report  of  that  determination  to 
the  FAA  and  complete  the  corrosion  task  in 
the  affected  areas  on  all  Model  L-1011  series 
airplanes  in  the  operator's  fleet;  or 

(ii)  Submit  to  the  FAA  for  approval  one  of 
the  foUowing: 

(A)  A  proposed  schedule  for  performing 
the  corrosion  tasks  in  the  affected  areas  on 
the  remaining  Model  L-lOll  series  airplanes 
in  the  operator's  fleet,  which  is  adequate  to 
ensure  that  any  other  Level  3  corrosion  is 
detected  in  a  timely  manner,  along  with 
substaatiatins  data  for  that  schedule;  or 

(B)  Data  substantiating  that  the  Level  3 
corrosion  found  is  an  isolated  occurrence. 

Note  7:  Notwithstanding  the  provisions  of 
section  1  of  the  Document,  which  would 
permit  corrosion  that  otherwise  meets  the 
definition  of  Level  3  corrosion  (i.e.,  which  is 
determined  to  l)e  a  potentially  urgent 
airworthiness  concern  requiring  expeditious 
action)  to  be  treated  as  Level  1  if  the  operator 
finds  that  it  "can  be  attributed  to  an  event  not 
typical  of  the  operator's  usage  of  other 
airplanes  in  the  same  fleet,"  this  paragraph 
requires  that  data  substantiating  any  such 
finding  be  submitted  to  the  FAA  for 
approval. 

(2)  The  FAA  may  impose  schedules  other 
than  those  proposed,  upon  finding  that  such 
changes  are  necessary  to  ensure  that  any 
other  Level  3  corrosion  is  detected  in  a 
timely  manner. 

(3)  Within  the  time  schedule  approved 
under  paragraph  (dHl)  or  (d)(2)  of  this  AD, 
accomplish  the  corrosion  tasks  in  the  affected 
areas  of  the  remaining  Model  L-1011  series 
airplanes  in  the  operator's  fleet. 

(e)  If,  as  a  result  of  any  inspection  after  the 
initial  inspection  conducted  in  accordance 
with  paragraphs  (a)  or  (b)  of  this  AD,  it  is 
determined  that  corrosion  findings  exceed 
Level  1  in  any  area,  within  60  days  after  such 
determination,  implement  a  means,  approved 
by  the  FAA,  to  reduce  future  findings  of 
corrosion  in  that  area  to  Level  1  or  better. 

(f)  Before  any  operator  places  into  service 
any  airplane  subject  to  the  requirements  of 
this  AD,  a  schedule  for  the  accomplishment 
of  corrosion  tasks  required  by  this  AD  must 
be  established  in  accordance  with  paragraph 
(f)(1)  or  (f)(2)  of  this  AD.  as  applicable: 


(1)  For  airplanes  previously  malntalaed  in 
accordance  with  this  AD.  the  first  corroekm 
task  in  each  airptaoe  ar«a  to  be  performed  by 
the  new  operator  must  be  accomplished  in 
accordance  with  the  previous  operator's 
schedule  or  with  the  new  operator's 
schedule,  whichever  wotild  resuh  in  the 
earlier  accomplishment  date  for  that  task. 
After  each  cOTTOsion  task  has  been  performed 
once,  each  subsequent  task  must  be 
performed  in  accordaace  writh  the  new 
operator's  schedule. 

(2)  For  airplanes  that  have  not  been 
l»eviously  maintained  in  accordance  vrith 
this  AD,  the  first  coiToaion  task  for  each 
airplane  area  to  be  performed  by  the  new 
operator  must  be  accomplished  prior  to 
further  flight  or  in  acconianoe  with  a 
schedule  approved  try  the  FAA. 

(g)  Reports  of  Level  2  and  Level  3  corrosion 
must  be  submitted  at  least  quarterly  to 
Lockheed  Aeronautical  Systems  in 
accordance  with  Section  S  of  the  Document 

Nate  S:  Reporting  of  Level  2  and  Level  3 
corrosion  found  as  a  result  of  any 
opportunity  inspections  is  highly  desirable. 

(h)  An  alternative  method  of  compliance  or 
ad)ustroent  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (AGO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  the  cognizant 
Maintenance  Inspector  at  the  appropriate 
FAA  Flight  Standards  office,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Atlanta  ACO. 

Note  •:  Information  concerning  the 
existence  of  approved  ahemative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACX). 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to  comply 
with  the  requirements  of  this  AD. 

(j)  Reports  of  corrosion  inspection  results 
required  by  this  AD  have  been  approved  by 
the  Office  of  Management  and  Budget  (OMB) 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.)  and  have  been  assigned  OMB  Control 
Number  2120-0056. 

Issued  in  Renton.  Washington,  on  January 
28, 1993. 
Ronald  T.  Wo^nar. 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc  93-2546  Filed  2-2-93: 8:45  am) 
BtUINO  COOC  4tie-1«-M 


14  CFR  Part  71 

(Airspace  Dodwt  No.  93-AWP-1) 

Proposed  Modification  of  the  Yuma 
MCAS  (Marine  Corps  Air  Station)- 
Yuma  International  Aliport,  AZ,  Control 
Zone  '^     " 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SuyMARY:  This  proposed  rule  would 
modify  the  Yuma  MCAS-Yuma 
btsroations]  Airport,  AZ,  Control  Zone. 
This  action  would  modify  the  airspace 
exclusion  over  the  Somerton  Airport 
snd  increase  the  size  of  the  control  zone 
to  provide  additional  controlled 
airspace  for  terminal  instrument 
opwations  st  Yums  MCAS-Yuma 
International  Airport, 
oant:  Conunents  must  bsTSosivad  on 
or  before  March  4. 1003. 
AponCBSCI.  Send  comment!  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Attn: 
Manager,  System  Management  Branch, 
AWP-530.  Docket  No.  AWP-1,  Air 
Traffic  Division.  P.O.  Box  92007. 
Worldwsy  Postal  Canter,  Los  Ai^es. 
California  90000. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Assistant  Chief 
Counsel,  Westem^'acific  Region, 
Federal  Aviation  Administration,  room 
6W14, 15000  Aviation  Boulevard. 
LsMmdale,  California.  An  informaJ 
docket  may  also  be  examined  during 
normal  business  hotirs  st  the  Office  of 
the  Manager,  System  Management 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  MFORMATKW  CONTACT: 
Gene  Enstsd,  Airspace  Specialist, 
System  Management  Branch.  AWP-530, 
Air  Traffic  Division.  Westem-Padfic 
Region.  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Lawndale,  California  00261, 
telephone  (310)  297-0010. 

SUPPI^EMENT ARY  MF0RMAT10N: 

Conunents  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  93- 
AWP-1."  The  postcard  will  be  date/ 
time  stamped  and  rettimed  to  the 
commenter.  All  communications  on  or 
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befqiB  the  tpeGifiad  ckising  date  for 
comniMits  will  be  considersd  befora 
taking  action  on  the  proposed  nile.  The 

Eropmal  contained  in  this  notice  may 
B  changed  in  light  of  comments 
leceived.  All  comments  submitted  wrill 
be  available  for  examination  in  the 
System  Management  Branch,  Air  Traffic 
Division.  15000  Aviation  Boulevard. 
Lawndale,  California,  both  before  and 
after  the  closing  date  for  comments.  A 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel  with 
this  rulemaking  mil  be  filed  in  the 
dodcet. 

ATailebUityofNPtM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Fedwal 
Aviation  Administration.  System 
Management  Branch.  AWP-530,  P.O. 
Box  92007,  Worldway  Postal  Center,  Los 
Angeles,  California  90009. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Qrcular  No. 
11-2A  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
modify  the  control  zone  at  Yuma 
MCAS-Yuma  International  Airport,  AZ. 
This  action  would  modify  the  airspace 
excluded  from  the  Yuma  MCAS-Yuma 
International  Airport  control  zone  over 
the  Somerton  Airport,  AZ,  from  the 
surface  to  2.500  feet  above  ground  level 
(ACL)  to  surface  to  300  feet  AGL.  This 
action  would  provide  continued  access 
to  the  Somerton  Airport  and  provide 
controlled  airspace  for  terminal 
instrument  operations  at  Yuma  MCAS- 
Yuma  International  Airport.  Enlarging 
the  Yuma  MCAS-Yuma  International 
Airport  control  zone  from  a  radius  of  4.3 
nautical  miles  to  5.2  nautical  miles 
would  also  provide  sufficient  controlled 
airspace  for  terminal  instrument 
operations.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datura  83.  Control  zones  are 
published  in  §  71.171  of  FAA  Order 
7400.7A,  dated  November  2. 1992,  and 
effective  November  27. 1992.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  control  zone  listed  in  the 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  tUa 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  ameadments  are  nocossary  lo 


keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule" 
under  Executive  Order  12291;  (2)  is  not 
a  "signiRcant  rule"  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of-a 
regulatory  evaluation  as  the  antidpatad 
impact  is  so  minimaL  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibihty  Act 

List  of  Subjects  in  14  CFR  Fart  71 

Aviation  safety.  Control  zones. 
Incorporation  by  reference. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— (AMENDED] 

1.  The  authority  dtation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Aethority:  49  U.S.C.  app.  1348(a).  13S4(a), 
1510;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Conip..  p.309;  49  U.S.C  \06{g);  14  CFR 
11.69. 

171.1    [Amended) 

2.  The  incorporation  by  reference  in 

14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7A, 
Compilation  of  Regulations,  dated 
November  2, 1992.  and  effiactive 
November  27, 1992,  is  amended  as 
follows: 


Section  71.171 
Zones 


Designation  ofContrxfl 


AWP  AZ  CZ  Yuma.  AZ  (Revisedl 
Yuma  MCAS — Ytuna  International  Airport, 
AZ 

(iat.  32»39'23''  N.  long.  114'*36'22'' W) 
Somerton  Airport.  AZ 

(Iat.  32»3«'03"N.  long.  114'39'57"W) 
Bard  VORTAC.  AZ 

(Iat.  32''46'05''  N.  long.  114"36'10"  W) 

That  airspace  extending  upward  from  the 
surface  to  and  including  2.700  feet  MSL 
within  a  5.2-miIe  radius  of  Yuma  MCAS/ 
Yuma  International  Airport  and  within  1.8 
miles  either  side  of  the  Bard  VORTAC  181 
degree  radial  extending  from  the  Bard 
VORTAC  to  the  5.2-mile  radius  of  the  Yuma 
MCAS/Yuma  International  Airport  and 
within  1.8  miles  either  side  of  the  044  degree 
bearing  from  the  Yuma  MCAS/Yuma 
International  Airport  extending  from  the  5.2- 
roile  radius  to  6  miles  northeast  of  the  Yuma 
MCAS/Yuma  International  Airport  excluding 
that  airspace  firom  the  surfKa  up  to  and 
includinig  300  faet  AGL  %trithla  1  mile  of  the 
SoHMrton  Airport  west  of  a  line  one-quarter 


mile  northeast  of  and  parallel  to  the 
Somerton  Airport  northwest-southeast 
runway. 

•        •        •        •        • 

Issued  in  Los  Angeles.  California,  on 
January  26. 1993. 
Richard  R.  LiMi. 

htanager.  Air  Traffic  Division.  Western-Pacific 
Region. 
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INTERSTATE  COIttlERCE 
COMMISSION 

48  CFR  Part  1056 

(Ex  Parte  Na  UC-19  (8ub-Na  42)1 

Practices  of  Motor  Common  Carriers  of 
Household  Goods;  Perfonnanca 
Reports 

AGENCY:  Interstate  Commerce 

Commission. 

ACnON:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commission  is  proposing 
to  modify  the  Annual  Performance 
Report.  Form  OCP-101  (OCP-101). 
which  sets  forth  the  requirements  that 
relate  to  carrier  performance 
information  given  to  prospective 
individual  shippers  of  household  goods. 
This  proceeding  is  instituted  to  address 
concerns  expressed  by  consumer  groups 
and  the  moving  industry  regarding  the 
quality  and  reliability  of  the  information 
provided  by  household  goods  carriers  in 
the  OCP-101.  The  modified  OCP-101 
would  requite  release  of  verified  data. 
DATES:  Comments  are  due  March  22, 
1993. 

AOOftESSES:  Send  an  original  and  10 
copies  of  comments  referring  to  Ex  Parte 
No.  MC-19  (Sub-No.  42)  to:  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Charles  E.  Wagner  (202)  927-5530  or 
John  Fristoe  (202)  927-5520.  {JDD  for 
hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  MFORMATION:  For  abnost 
two  decades,  certain  household  goods 
carriers  have  been  required  to  tepcai  to 
the  Commission  and  provide  each 
prospective  shipper  with  a  summary  of 
their  perfcmnance  as  required  l^ 
Practices  of  Motor  Common  Carriers  of 
Household  Goods,  119  M.C.C.  585 
(1974).  Under  existing  rules,  a 
household  goods  carrier  that  delivers 
100  or  more  individual-type  shipments 
during  a  calendar  y«ar  is  required  to 
give  prospective  customers  an  Annual 
Performance  Report  or  Form  OCP-101, 
which  reports  the  carrier's  piavious 


year's  perfonnanoe,  prior  to  the 
execution  of  a  shipper's  order  for 
service.  The  OCP-101  must  also  be  filed 
with  the  Commission's  Office  of 
Compliance  and  Consumer  Assistance 
by  March  31  of  the  following  calendar 
year.  The  OCP-101  shows  a  carrier's 
performance  in  the  areas  of  estimating, 
on-time  performance,  and  claims 
handling  in  a  calendar  year  for  the  three 
types  of  shippers  [i.e.,  Government, 
commercial,  and  individual). 

Consumer  groups  and  industry 
representatives  have  brought  to  the 
Commission's  attention  several 
concerns  regarding  the  quality  and 
reliability  of  the  information  provided 
by  movers  in  the  OCP-101.  Some  of  the 
concerns  expressed  relate  to:  The  lack  of 
any  audit  of  the  OCP-101's,  which 
detracts  from  the  reliabihty  of  the  data 
being  reported;  complaints  that  it  is 
difficult  to  identify  which  carriers  are 
required  to  file  the  OCP-101 :  allegations 
of  inconsistent  reporting  of  data 
between  movers;  criticism  that 
instructions  for  completing  the  OCP- 
101  are  imclear,  and  the  evident  use  of 
the  form  as  a  competitive  tool  by 
movers,  which,  it  is  alleged,  skew  the 
data  to  show  more  favorable  results. 

We  are  seeking  public  comment  on 
the  continued  viability  of  the  OCP-101 
and  are  proposing  certain  modifications 
of  the  reporting  information  to  address 
the  concerns  expressed  above.  The 
proposed  revision  of  OCP-101  is  set 
forth  below.  Additional  information  is 
contained  in  the  Commission's  decision. 
To  obtain  a  copy  of  the  full  decision, 
write  to,  call,  or  pick  up  in  person  from: 
Office  of  the  Seoetary,  room  2215, 
Interstate  Commerce  Commission, 
Washington.  DC  20423.  Telephone: 
(202)  927-7428.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  927-5721.) 

Energy  and  Environmental 
Consideration 

We  preUminarily  conclude  that 
modification  of  the  regulations 
governing  the  OCP-101  would  not 
significantly  affect  either  the  quality  of 
the  human  environment  or  the 
conservation  of  energy  resources. 

Regulatory  Flexibility  Analysis 

Pursuant  to  5  U.S.C  605(b),  we 
preliminarily  conclude  that  our  action 
in  this  proceeding  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  No 
new  regulatory  requirements  are 
imposed,  directly  or  indirectly,  on  such 
entities.  We  are  proposing  to  modify  the 
OCP-101  requirements  that  relate  to  a 
carrier's  performance  information  given 
to  prospective  individual  shippers  of 


household  goods  by  motor  conunmi 
carriers  of  household  goods  transporting 
over  100  individual-type  shipments  pet 
year.  The  modified  torn  would  require 
verification  of  the  data  in  the  report  by 
a  company  official.  Althoudi  the 
proposed  regulations  would  have  some 
impact  on  the  administrative  costs  of 
preparing  and  dupUcating  the  OCP-101 
for  smaller  carriers  (i.e..  Class  II  and  ID 
carriers)  of  household  goods,  it  is 
unlikely  that  the  eccmomic  impact  on 
these  small  entities  would  be  significant 
within  the  meaning  of  the  Regulatory 
FlexibiUty  Act. 

Paperwork  Burden 

It  is  estimated  that,  on  average,  the 
current  OCP-101  requires  25  burden 
hours  per  response  to  complete  the 
collection  of  information.  With  the 
proposed  modifications,  it  is  estimated 
that  5  less  burden  hours  per  response 
are  required  to  complete  this  collection 
of  information.  This  estimate  includes 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  mcdntaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

The  information  collection 
requirements  contained  in  this  proposal 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  imder  the  Paperwork  Reduction 
Act  of  1980  and  5  CFR 1320.  Interested 
parties  may  direct  comments  concerning 
the  paperwork  burden  and  burden 
estimates  to  the  0MB  and  IOC  by 
addressing  them  to: 

Office  of  Management  &  Budget,  Office 
of  Information  and  Regulatory  Affairs, 
Desk  Officer  for  ICC  (Forms  31 20-), 
Washington,  DC  20503 

Interstate  Commerce  Commission,  Attn: 
Forms  Qearance  Officer,  Room  1312, 
Washington,  DC  20423 

List  of  Subjects  in  49  CFR  Part  1056 

Advertising,  Consumer  protection. 
Freight,  Insurance,  Motor  carriers. 
Moving  of  household  goods.  Reporting 
and  recordkeeping  requirements. 

Decided:  January  28, 1993. 

By  the  Commission,  Chainnaa  Phitbin, 
Vice  Chairman  McDonald,  Commissioners 
Siimnons,  Phillips,  and  Waldea 
Commissioner  Walden  did  not  participate  in 
the  disposition  of  this  proceeding. 
Sidney  L  Strickland,  |r.. 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X.  part  1056 
of  the  Code  of  Federal  Regulations  is 
pro[>osed  to  be  amended  as  follows: 


PART  lOSfr-TRANSPORTATION  OF 
HOUSEHOLD  GOODS  M  MTER8TATE 
OR  FOREIGN  COmiERCE 

1.  The  authority  dution  for  put  1056 
continues  to  read  as  follovrr. 

AvAmtitr.  49  VS.C  10321. 11108. 11110 
and  5  U.S.C  553. 

2.  In  $  1056.2.  par^raph  (aMS)  is 
proposed  to  be  revised  to  rsttd  as 
tbllows: 

tlOMJ   Informetton  lor  ■hIppe'Vi 

(a)"  '  • 

(3)  A  copy  of  Form  OCP-101.  Annual 
Performance  Report,  moct  recently  filed 
with  the  Commission,  if  the  carrier 
prepares  and  files  the  report  as 
prescribed  in  §1056.18. 

3.  Section  1056.18  is  proposed  to  be 
revised  to  read  as  follows: 

11056.18    Prapwatlon  and  fWng  of  annual 
performance  reporL 

(a)  Minimum  filing  requirement.  Each 
motor  common  earner  for  household 
goods  as  defined  in  §  1056.1(b)(1). 
which  delivers  100  or  more  interstate 
shipments  to  individual  shippers  as 
defined  in  §  1056.1(b)(5),  dxuring  any 
calendar  year  shall,  on  or  before  Much 
31  of  the  following  year,  file  with  the 
Office  of  Compliance  and  Consumer 
Assistance,  Interstate  Commerce 
Commission,  Washington,  DC  20423- 
0001,  a  report  of  the  service  performed 
during  the  report  year.  The  report  shall 
be  submitted  on  Form  OCP-101.  and  its 
accuracy  must  be  verified  by  an  official 
of  the  carrier. 

(b)  Prescribed  Annual  Performance 
Report  Form  OCP-101. 

btaratata  CaaoMrca  CiiiniMi— .  Office  af 
CoHiplianca  and  ruiianieM  AmltHamn, 
Amiiial  Pwformaaca  Mapmt  ke  Year  Eb^mI 
•  31, 19 


Carrier's  Name    - 
Carrier's  Address 
IOC  number 


Part  A 

With  referaDce  to  shipments  delivered  fc» 
individual  shippers  as  defined  in 
S 1056.  IMS)  during  the  calendar  year 

1.  NumlMT  of  shipments  delivarMl_ 


2.  NumtMr  of  shipments  on  which  a 
binding  estimate  of  charges  «vaa 
given . 

3.  Number  of  shipments  on  which  a  non- 
binding  estimate  of  charges  was  given 


4.  Numt>eT  of  shipments  on  which  an 
estimate  of  charges  was  not  given 


ParfB 

With  reference  to  shiranents  deHvered  tar 
individual  shippers  as  defined  in 
S  1056.1(b)(5)  during  the  calendar  year. 

1.  The  number  of  shipments  dalivared 
upon  payment  of  the  amount  of  a  binding 
estimate  ($  1056.3(a)) 
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2.  Percsnt  of  ihipments  on  which  a  non- 
binding  astiinate  was  ftirniifaed  for  which  the 
final  diu^ges  for  the  lervice*  included  in  tho 
estimate  did  not  exceed  tlia  amount  of  the 
estimate . 

3.  Percent  of  shipments  delivered  which 
were  picked  up  on  or  before  the  last  date  for 
picluip  specified  in  the  order  Cor  service/bill 
of  lading . 

4.  Percsnt  of  shipments  delivered  which 
were  delivered  on  or  before  the  last  data  far 
delivery  as  specified  in  the  bill  of  lading 
contract . 

5.  Percent  of  shipments  delivered  which 
did  not  result  in  the  filing  of  a  claim  by  the 
shipper  within  60  days  following  the  date  of 
delivery  for  property  loss  or  damage  in 
excess  of  $100 

6.  Percent  of  shipments  delivered  which 
did  not  result  in  the  filing  of  a  claim  in 
excess  of  SI 00  by  the  shipper  vnthin  60  day* 
following  the  date  of  delivery  for  damages 
and  expenses  arising  out  of  the  delayed 
pickup  or  delivery  of  the  shipment . 

7.  The  average  number  of  days  between  the 
date  of  filing  of  a  claim  for  property  iocs  or 
damage  or  delay  in  excess  of  SlOO  and  the 
date  on  which  the  carrier  pays,  declines 
payment,  or  makes  a  firm  compromise  ofCsr 
of  settlement  in  wrriting  to  the  shipper 


8.  The  percsnt  of  all  claims  far  amounts  in 

excess  of  SlOO  filed  for  property  loss  or 
damage  or  for  damages  or  expenses  incurred 
as  a  result  of  delayed  pickup  or  delivery: 

a.  Which  were  resolvud  through  the  use  of 
a  dispute  settlement  (arbitration)  program 
maintained  or  participated  in  by  the  carrier 


b.  Which  were  not  referred  to  a  dispute 
settlement  program  and  which  were 
concluded  after  the  carrier  received  legal 
notice  of  suit  by  claimant  to  recover 


Carrier's  Oath  (Must  be  Completed  by  a 
Carrier  Official) 

1,  (name  and  title  of  company  official), 
verify  under  penal  ^  of  perjury,  under  the 
laws  of  the  United  States  of  America,  that  all 
information  supplied  on  this  farm  or  relative 
to  the  data  contained  in  the  fonn  is  true  and 
correct.  Further,  1  certify  that  I  am  qualified 
and  authorized  to  certify  the  accuracy  of  the 
data.  I  know  that  willful  misstatements  or 
omission  of  material  facts  constitutes  Federal 
crime  violations  punishable  under  18  U.S.C 
§  1001  by  imphsoronent  up  to  five  years  and 
fines  up  to  SlO.OOO  for  each  offense. 

Signature 

Date 

Title 

(c)  Instructions  for  Preparation  of 
Annual  Performance  Report,  Form 
OCP-101. 

Instnictiona  for  Preparation 

Pan  A 

With  reference  to  shipmenti  deliwed  far 
individual  shippers  as  defined  in 
§  105«.l(bK5)  during  the  calendar] 


1.  Enter  the  total  number  of  shipments 
delivered  that  were  transported  fior 
Individuals  as  defined  in  §  1056.1(bM5). 

2.  Enter  the  number  of  shipments  dalivarsd 
on  which  a  binding  estimate  of  charges  was 
given. 

3.  Enter  the  number  of  shipments  delivered 
on  wliich  a  non-binding  estimate  of  charges 
was  given. 

4.  Enter  the  number  of  shipments  delivered 
on  which  an  estimate  of  charges  was  not 
given.  (The  sum  of  shipments  reported  in 
items  2,  3  and  4  must  equal  the  total 
shipments  delivered  to  individuals  repotted 
in  item  1.) 

PartB 

With  reference  to  shipments  delivered  for 
individual  shippers  as  defined  in 
§  1056.1(b)(5)  during  the  calendar  year 

1.  Enter  the  number  of  shipments  delivered 
on  which  a  binding  estimate  was  furnished 
where  the  final  charges  were  the  same  or  less 
then  the  binding  estimate. 

2.  Enter  the  percent  of  the  shipments  on 
which  a  non-binding  estimate  of  cost  was 
furnished,  which  were  delivered  upon 
payment  of  an  amount  not  exceeding  the 
non-binding  estimate. 

3.  Enter  the  percent  of  the  shipments  that 
were  picked  up  on  or  before  the  last  date  for 
pickup  specified  in  the  order  for  service.  For 
piuposes  of  this  report,  all  shipments  picked 
up  late  shall  be  counted  as  late  regardless  of 
the  reason  or  the  party  responsible  for  the 
delay. 

4.  Enter  the  percent  of  all  shipments  that 
were  delivered  on  or  before  the  last  date  for 
delivery  as  specified  in  the  bill  of  lading.  For 
purposes  of  this  rep>ort,  all  shipments 
delivered  late  shall  be  counted  as  late 
regardless  of  the  reason  or  the  party 
responsible  for  the  delay. 

5.  Enter  the  percent  (rfall  shipments  that 
did  not  result  in  the  filing  of  a  claim  by  the 
shipper  within  60  days  following  the  date  of 
delivery  for  property  loss  or  damage  in 
excess  of  SlOO.  For  the  purposes  of  this 
report,  a  "claim  filed"  shall  be  considered  as 
any  claim  otherwise  meeting  the  minimum 
requirements  of  §  1005.2(b)  and  for  an 
apparent  loss  in  excess  of  SlOO. 

6.  Enter  the  percent  of  all  shipments  that 
did  not  result  in  the  filing  of  a  claim  by  the 
shipper  within  60  days  following  the  date  of 
delivery  for  damages  or  expenses  in  excess  of 
SlOO  inoirred  as  a  result  of  the  delayed 
pickup  and/or  delivery  of  the  shipment.  For 
the  purposes  of  this  report,  a  "claim  filed" 
shall  be  considered  as  any  claim  otherwise 
meeting  the  minimum  requirements  for 

§  1005.2(b)  and  for  apparent  damages  or 
expenses  in  excess  of  SlOO. 

7.  Enter  the  average  number  of  days 
required  to  pey,  decline,  or  make  a  firm 
compromise  offer  of  settlement  of  all  claims 
for  SlOO  or  more  relating  to  loss  or  damage 
or  the  delayed  pickup  and/or  delivery  of 
shipments  during  the  report  year.  For  the 
purposes  of  this  report  a  claim  shall  be 
considered  to  be  a  "claim  filed"  if  it  meets 
the  criteria  set  forth  in  items  S  and  6  and 
shall  be  considered  as  paid,  declined,  or 
compromised  on  the  date  on  which  a  wrrittan 
ofCer  is  mailed  or  delivered  in  person  to  a 
claimant. 


Sa.  Enter  the  percent  of  the  loss  and 
damage  or  delay  claims  for  SlOO  or  more 
arising  out  of  the  transportation  of  shipments 
entered  under  Part  A  item  1  which  were 
settled  during  the  report  year  through  the  use 
of  t  dispute  resolution  or  arbitration 
prooadura  maintained  or  participated  in  by 
the  carrier. 

8b.  Enter  the  percent  of  loss  and  damage 
or  delay  claims  for  SlOO  or  more  arising  out 
of  the  transportation  of  shipments  entered 
under  Part  A  item  1  which  were  settled 
during  the  year  on  a  date  subsequent  to  the 
date  of  which  legal  notice  of  suit  to  recover 
was  received  by  the  curier. 

Genoral  Instmctiana 

1.  Data  for  completion  of  Form  OCP-101 
may  be  obtained  by  random  sampling 
providing  that  in  every  instance  the  univeiM 
sampled  is  all  shipments  delivered  for 
individual  shippers  during  the  report  year  or 
all  claims  arising  out  of  the  transportation  of 
individual  shipments  which  were  received  or 
settled,  as  appropriate,  during  the  report 
year. 

2.  When  random  sampling  is  used,  the 
minimum  sample  size  in  every  instance  shall 
be  400  shipments  or  claims,  as  appropriate, 
in  replicates  of  100  shipments  or  clainu  each. 
All  samples  must  conform  to  standard 
deviation  with  a  95  percent  confidence  level 

3.  Carriera  submitting  Form  OCP-101  shall 
retain  and  make  available  for  review  by  an 
authorized  Commission  employee  all 
working  papers,  notes  and  other  files  relating 
to  the  preparation  of  each  report  for  a  period 
of  not  less  than  24  months  following  the  date 
of  filing  such  a  report. 

4.  The  data  in  Form  OCP-101  must  be 
verified  by  a  sworn  statement  signed  by  an 
official  of  the  company. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  625 

[FHWA  Docket  Na  S2-6.  Notice  No.  2] 

RIH2125-AC84 

Design  Standards  (or  Highways; 
Requirements  for  Roadside  Barrier* 
and  Safety  Appurtenances 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Nodes  of  proposed  rulemaking 
(NPRM).     

SUMMARY:  The  Federal  Administration 
(FHWA)  proposes  to  incorporate  into 
the  "Guides  and  References"  section  of 
23  CFR  part  625,  for  guidance  on  the 
acceptability  of  roadside  barriers  and 
other  safsty  appurtenances  for  use  on 
Federal-aid  projects,  the  National 
Cooperative  Highway  ReseanJi  Program 
(NCHRP)  Report  350,  "Recommended 
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PrecedwM  iar  tke  Safatjr  Porfonnanca 
Evaluation  o(  Mif^wny  F—tuta*."'  1993. 

DATES:  Commenta  hmmI  ba-Meaivarf  on 
or  befowMardl  29v  lW9k 

AOOREaess:  Submit  vriinen.  ligped: 
conunwiteto  FR\^A  Dockat  Nti.92^ 
Fecreral  Hi^way  AdiniuistjratluU'»  room 
4232.  HCC-10^,  400  Serantli  Street.  SW.. 
Washinstott.  DC  20590.  AR  commmts 
recaivadwHi  be  available  for 
examinaHon  at  the  above  addraas 
between  8^30  a.m.  and  9^.30  p.m^.,  v.t, 
Monday  through  Friday,  except  lagai 
holidays.  Those  desiring  notification  of 
receipt  of  comments  amst  inchide  a  sel^ 
addiesaed.  stamped  postcard. 

FOR  nmTHER  INFORIttTMN  CONTACT. 
Mr.  Tames  H.  Hatton,  Jr..  Office  of 
Engineering  (202)  36&-1329,  or  Mr. 
Wilbert  Baccug,  Office  of  the  Chief 
Counsel  (202)  366-0780.  Office  hours 
are  from  7:45  a.m.  to  4:15  p.m.,  e.t.. 
Monday  through  Friday,  except  le^ 
holidays. 

SUPPLEMENTARY  INFORMATION:  Section 
1073  of  Public  Law  102-240. 105  SUt. 
1914.  The  Intermodal  Surfiace 
Transportation  Efficiency  Act  of  1991 
(ISTEA),  enacted  December  18, 1991.. 
states  that  the  Secretary  (of 
Transportation]  shall  initiate  a 
rulemaking  proceeding  to  revise  the 
guidelines  and  establish  standards  for 
installation  of  roadside  barriers  and 
other  safety  appurtenances,  including 
longitnifinal  barriers,  end  terminals,  and 
crash  cushions.  Such  rulemaking  shall 
reflect  state-of-the-art  designs,  testing, 
and  evaluation  criteria  contained  in 
National  Cooperative  Highway  Research 
Progwn  Report  230  C'R^ommended 
Procedures  for  the  Safisty  Performance 
Evalaation  of  Hr^way 
Appoftenances"),  relating  to  approval 
standards  which  provide  an  enhanced 
level  of  crash  worthy  performance  to 
accommodate  vans,  mini-vans,  pickup 
trucks,  and  4-wheel  drive  vehicles. 

The  section  further  states  that,  not    . 
later  than  1  year  afler  the  date  of 
enactment  of  this  Act.  the  Secretary 
shall  complete  the  rulemaking 
proceeding  and  issue  a  final  rule 
regarding  the  implementation  of  revised 
guidelines  and  standards  for  acceptable 
roadside  barriers  and  other  safety 
appurtenances,  including  longitudinal 
barriers,  end  terminals,  and  crash 
cushions.  Such  revised  guidelines  and 
standards  shall  accommodate  vans, 
mini-vans,  pickup  trucks,  and  4-wb«el 
drive  vehicles  and  shall  be  applicaU»to 
the  refurbishment  and  rqiiacement  of 
existing  roadside  barriars  and  safety 
appurtenances  as  weH  as  to  the 
installation  of  new  roadside  barriers  and 
safety  appurtenances. 


Cunei^,  th»  FUWA  i 
nidbom  oatlM  daaigB  andnaaof  toalBc 
barriers  and  safety  appoftanacaa  luuod 
in  the  American  Association  of  Stata 
Highway  and  Transportation  Offidala 
(AASHTD)  pubfications.  "A  Policy  on 
Geometric  Design  of  Ffi^bwayr  and 
Streets."  "Standard  Specifications  for 
Highway  Bridges."  "Standard 
Specifications  for  Stroctural  Supports 
for  Highway  Signs,  Luminaries  and 
Traffic  Signals,"^  "Roadside  Design 
Guide,"  and  "Guide  Spedficatianff  for 
Bridge  Railings."  None  of  these 
documents  expressly  addresses 
performance  with  the  vehicles  dted  in 
the  ISTEA  except  the  "Guide 
Specifications  for  Bridge  Railings." 
which  does  recommend  testingbridge 
railings  with  a  pickup  truck  (and  laiiger 
and  smaller  vehicles). 

The  National  Cooperative  Highway 
Research  Program  (NCHRP)  Report  230, 
which  has  been  given  tadt  reco^iition 
by  the  FHWA,  does  not  include 
guidance  for  testing  or  evaluating 
appurtenances  with  the  vehicles  dted  in 
the  ISTEA.  However,  under  an  NCHRP 
projed  a  replacement  for  Report  230  has 
been  developed.  The  replaoemant,. 
NCHRP  Report  350.  "Recommendad 
Procedures  for  the  Safety  Perfennance 
Evaluation  of  Hi^way  Features,"  1993, 
addresses  tasting  and  evaluating 
appurtenances  with  pickup  trucks  and 
with  smaller  and  larger  vehides.  The 
FHWA  believes  diat  feDcwring  the 
testing  and  evalaation  guidance 
contained  in  NCHRP  R^KXt  350,  along 
with  rational  roadside  features  selection 
procedures,  will  result  in  highway 
design  and  upgrade  practices  that  will 
be  acceptably  compatible  with  tfae 
vehicles  dted  in  the  ISTEA.  The 
information  and  practices  considered  in 
reaching  this  conclusion  are  presented 
below.  It  should  also  be  noted  that  the 
FHWA  has  contraded  for  a  study  to 
examine  the  crash  characteristics  of 
various  types  of  vehicles  and  to 
recommend  candidate  vehicles  to 
represent  liarge  or  important  segments  of 
the  vehicle  population.  Also,  the 
NCHRP  is  undertaking  a  study  to 
investigate  the  performance  of  existing 
roadside  features  relative  to  the  ISTEA 
vehides.  Should  the  information  bum 
these  two  studies,  or  other  sources, 
indicate  a  need  for  the  FHWA  to  follow 
a  different  course  than  that  described  in 
this  NFRM  it  will,  of  course,  consider 
appropriate  changes.  (The  NCHRP  study 
is  Project  22-11.  It  is  titled,  "An 
EvafantioB  of  Current  Roadside  Barriers 
and  Other  Safety  Appurtenances  to 
Accommodate  Vans,  KGni-vans,  Pickup 
Trucks,  and  4-wheel  Drive  Vehicles  as 
Described  in  the  Intermodal  Surface 


TMBspOTtatisn  EfSdancy  Att  fISTKA} 
19IW4 

Light  TruclB. 

The  vehides  dted  in  the  ISTEA 
consdtBte  vitM  the  motor  vehicle 
II— ft tui SIB  call  UghC  trucks.  Utaiass 
otherwise  noted^  this  term  will  beuwf^ 
in  the  nmatodar  of  this  NPRM  to 
repsasaBt  dis  vriiicles  dtad  hi  the 
ISTEA.  Light  iMdts  ia  1991  acorantetf 
for  about  one  quarter  of  die  registered 
vehicles  in  the  United  States.  They  atm 
accounted  for  a  like  proportion  of  die 
vehide  occupant  fatalities.  By 
comparison,  automobiles  accounted  fbr 
about  two-thirds  of  both  the  registered 
vehides  and  the  occupant  fot&lities.  In 
the  same  year  fight  trucks  accounted  for 
nearly  one-third  of  the  new  vehicle  sales 
in  the  country  and  automobiles 
accounted  for  a  little  less  than  two- 
thirds  of  these  sales,  indicating  a  trsntf 
toward  an  increasing  portion  of  die 
vehicle  fleet  being  light  trucks,  a  trend 
that  has  existed  for  several  jrears. 

Betvreen  1970  and  1988  the  number  of 
registered  light  trucks  increased  101 
percent,  while  automobile  registrations 
increased  only  50  percent  The  increase 
in  auto  registrations  between  mid>1988 
and  mid-1991  was  1.5  percent,  while 
that  for  light  trudu  was  17.8  perueut. 
Over  this  same  period  the  total  increase 
in  the  sum  of  automobiles  and  light 
trucks  was  5.4  percent,  with  light  trucks 
contributing  78.9  percent  of  the 
increase. 

From  the  foregoing  observations  ft 
appears  that  Ugbt  trucks,  which  serve 
largely  as  passenger  vehicles,  are 
tending  toward  becoming  one-third  of 
the  vehicle  Qeet.  It  also  appears  that  the 
overall  occupant  fatality  record  fbr  light 
trucks  is  about  the  same  per  vehicle  as 
that  for  automobiles.  However,  {ust  as 
the  safety  record  for  automobiles  is  not 
homogeneous  (most  small  automobiles 
have  worse  safety  records  than  most 
large  automobiles],  there  is  considerable 
difference  between  the  safiaty  records  of 
the  various  vehicle  dassifications  that 
fall  under  the  general  dassification  of 
light  trucks.  For  example,  in  an 
unpublished  analysis  done  by  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  on  1991  daU 
it  was  shown  that  small  vans  had  an 
occupant  htality  rate  per  regi  stared 
vehicle  equal  to  0.6  that  for  all 
registered  automobiles  and  Dght  trudcs 
combined,  standard  vans  had  a  nte  0.5 
thai  of  all  automobiles  and  Bgirt  tracks* 
small  pickups  1.2.  staidaid  pickups  1.2, 
and  utility  vehides  1.0.  Comparable 
numbers  for  small,  medium,  and  large 
cars  were  1.1. 1.0.  and  0.6,  respectively. 
(A  copy  of  the  analysis  is  in  the  docket) 
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In  an  attempt  to  get  a  diffiarent  insight 
into  the  performance  of  light  trucks  and 
to  spedBcally  address  the  requirements 
of  the  ISTEA.  the  FHWA  conducted  an 
analysis  comparing  fatalities  of 
automobile  drivers  with  those  of  light 
truck  drivers  involved  in  fatal  accidents 
where  the  first  harmful  event  was 
reported  as  contact  with  an  impact 
attenuator,  bridge  rail,  concrete  traRic 
barrier,  sign  support,  luminaire  support, 
or  utility  pole,  lois  analysis  indicated 
that  the  relative  numbers  of  deaths  of 
drivers  of  automobiles  and  light  trucks 
from  these  types  of  accidents  were 
approximately  proportional  to  the 
relative  number  of  registered 
automobiles  and  light  trucks.  It  should 
also  be  noted  that  the  results  of 
unpublished  studies  (copies  on  file  in 
the  docket)  done  for  the  FHWA  of  two 
States'  (North  Carolina  and  Michigan) 
accident  data  bases  on  accidents 
involving  highway  features  cited  in  the 
ISTEA  did  not  reveal  significant 
diflerences  between  the  safety 
performance  of  light  trucks  and  those  of 
automobiles.  Nevertheless,  since  light 
trucks  are  a  significant,  and  growing, 
portion  of  the  vehicle  fleet,  it  is 
essential  that  all  appropriate  steps  be 
taken  to  ensure  the  compatibility  of 
roadside  safety  features  with  light 
trucks. 

Testing 

As  previously  stated,  the  FHWA 
believes  that  requiring  new  roadside 
feature  designs  to  be  evaluated  and 
accepted  through  crash  testing  with 
both  automobiles  and  pickup  trucks  (as 
well  as  with  other  vehicles  in  some 
instances)  will  provide  adequate 
assurance  that  new  roadside  feature 
designs  are  reasonably  compatible  with 
light  trucks.  However,  should  the 
previously  cited  FHWA  and  NCHRP 
studies  to  examine  the  performance 
characteristics  of  ISTEA  vehicles  and 
the  compatibility  of  existing  roadside 
appurtenances  with  them  show  that  the 
3/4-ton  pickup  truck,  recommended  as 
a  test  vehicle  in  Report  350,  is  not 
suitable  or  sufficient  as  a  test  vehicle  to 
represent  the  light  truck  segment  of  the 


vehicle  fleet,  the  FHWA  will  look  for 
another  test  vehicle  or  an  additional  test 
vehicle  or  vehicles. 

Selection 

The  FHWA  also  believes  that,  along 
with  appropriate  test  procedures,  there 
need  to  be  rational  procedures  for 
selecting  roadside  feature  designs  for 
new  and  rebuilt  highways  and  for 
determining  when  to  replace  or  retrofit 
obsolete  roadside  features  on  existing 
highways.  NCHRP  Project  22-9, 
Improved  Procedures  for  Cost- 
Effectiveness  Analysis  of  Roadside 
Safety  Features,  which  is  underway,  is 
intended  to  produce  such  procedures. 
The  objective  of  the  project  is  to  develop 
improved  micro-cpnaputer  based  cost- 
effectiveness  analysis  procedures  for  use 
in: 

1.  Assessing  alternative  roadside 
safety  treatments  at  both  point  locations 
and  sections  of  roadway. 

2.  Developing  warrants  and 
guidelines,  including  those  which 
consider  performance  levels  of  safety 
features. 

It  is  likely  that  this  project  will 
develop  a  computer  program  that 
integrates  the  results  of  several  vehicle 
types  encroaching  on  the  roadside  at 
various  speed  and  angle  combinations. 
The  FHWA  has  written  to  NCHRP  to 
suggest  that  the  researchers  ensure  that 
there  are  sufficient  vehicles,  with 
appropriate  characteristics,  to 
adequately  cover  the  range  of  vehicles 
in  the  light  truck  category.  (A  copy  of 
the  letter  is  on  file  in  the  docket.) 

NCHRP  Report  350 

The  NCHRP  Report  350  is  scheduled 
for  printing  in  February  1993.  An 
unedited  copy  of  the  final  draft  has  been 
placed  in  the  docket  and  will  be 
replaced  with  the  published  version 
when  available.  The  report  differs  from 
NCHRP  Report  230  in  one  fundamental 
way:  it  fully  supports  the  concept  of 
multiple  test  levels,  detailing  six  test 
levels  for  longitudinal  barriers  and 
fewer  levels  for  other  features.  Report 
230  did  recognize  the  concept  under  the 
name  of  "multiple  performance  levels." 
but  was  much  much  less  explicit  in  its 


approach  to  the  subject.  The  new  report 
differs  from  Report  230  in  two  other 
important  respects.  All  of  its 
quantitative  guidance  is  expressed  in 
Uie  International  System  of  Units  (SI), 
sometimes  referred  to  as  the  modernized 
metric  system.  In  converting  to  SI  units 
most  values  were  changed  slightly  from 
the  imperial  (English)  values  cited  in 
Report  230.  The  other  important  change 
is  in  the  test  vehicles.  Report  230 
recognized  eight  test  vehicles,  a  1.800- 
pound  (816-kg)  sedan,  a  2,250-pound 
(1021-kg)  sedan,  a  4,500-pound  (2041- 
kg)  sedan,  a  20,000-pound  (9072-kg) 
utility  bus,  a  32.000-pound  (14  515-kg) 
intercity  bus.  a  40,000-pound  (18  144- 
kg)  intercity  bus,  an  80,000-poimd  (36 
287-kg)  tractor/van  trailer,  and  an 
80,000-pound  (36  287-kg)  tractor/fluid 
tanker.  The  new  report  makes  a  vehicle 
nearly  identical  to  the  Report  230  1,800- 
pound  sedan  the  standard  small  car  test 
vehicle)  where  the  Report  230  vehicle 
had  been  treated  as  a  special  test 
vehicle.  It  also  retains  the  two  tractor/ 
trailer  vehicles,  assigning  the  tractor/ 
van  trailer  and  the  tractor/tank  trailer 
vehicles  the  roles  of  barrier  strength-test 
vehicles  for  test  levels  5  and  6, 
respectively.  All  the  other  Report  230 
vehicles  were  dropped  and  three  others 
recognized.  An  optional  light  test  car, 
with  a  mass  of  about  0.85  that  of  the 
standard  small  (light  weight)  test  car  is 
described  for  those  wishing  to  explore 
the  needs  of  this  size  vehicle,  which, 
currently,  makes  up  a  very  small  portion 
of  the  vehicle  fleet.  The  large  sedan  has 
been  replaced  by  a  VSt-ton  pickup  truck 
of  approximately  the  same  mass.  This 
vehicle  becomes  the  barrier  strength-test 
vehicle  for  test  levels  1,  2,  and  3.  The 
test  vehicle  designated  for  the  strength 
test  at  test  level  4  is  an  8,000-kg  (17,637- 
pound)  single-unit,  van-type  truck.  The 
nominal  masses  of  the  test  vehicles 
recommended  in  the  NCHRP  Report  350 
are  shown  in  Table  1.  The 
recommended  test  conditions  for 
various  highway  features  are  shown  in 
Tables  2  throu^  5.  The  safety 
evaluation  guidelines  given  in  the  report 
are  shown  in  Table  6. 


Table  1.— NCHRP  Report  350  Test  Vehicles 


Type 


Dwignstian 


Small  Caf  (opSonaO  ~ 

Smal  Car 

PKkup  Truck  (^lon) . 
Singi9.4jnN  Van  Body 
Tiador  wCaigo  Van  Tralar 
Tractof  wTranhw  Trailar 


700C 
B20C 

2,000P 
8.000S 
36.000V 
36.000T 


700  kg  (1,543  t)) 
820  lig  (1,806  b) 
2.000  kg  (4.400  ■>) 
8.000  kg  (17,637  D) 
36,000  kg  (79.366  b) 
36,000  kg  (79.366  ■>) 


r«faril 
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lABix  2.--4CIHRP  Report  360  TBT^  CoNomoNS  rofi  LoNGrruBNMt  BMvvEm  AND  T»^^ 


I^^K  W^W^ 


3 

4 , — 


V  OHianl iMt Mthcia  Murwd.  i 


t  iHttMllV  aaK  MWOi*  i«  HM  I««*ML 


lawn  (npn^MMQ. 


sooiyao 
aooDfio 

50  (31)88 

7D(43V20 
70(43y2S 
100(6^/20 
tOEKPSVM 
tBQ(B2V2S 
ia»WW20 
100(a2V20 
100(62y2S 

ao(5oyi8 

100(62V20 
100(62V2S 

ao(aoKis 
ioa(K)ao 

100(82)00 
100(82)05 

ao(9ori5 


Table  3.— NCHRP  Report  350  Test  C0NDnx>NS  for  Terminals  and  Crash  CusHtoNft 


FMhira 

Typ.' 
toaura 

Taslwahi- 
da 

Tast  apaad  tonAi  (mph)  taatlaval 

''^'^ 

I 

2 

3* 

■    •••' 

Terminals  and  redkBcOvs  crash  cushions 

QMQ 

820C 

50(31) 

70(43) 

100  (62) 

0 

On  nosa,  olisat  %  widti  ol  vsit 

SW3 

7tX)C* 

50  (3T) 

70(43) 

100  (62) 

0 

aNG  ._.. 

aoofip 

50(31) 

»**3» 

tQft(i0» 

0 

:  CMSaadoM  naas. 

QO/Na. 

aaoc 

58  {3») 

70(118) 

140(88^ 

e 

QO^NG  .. 

700C» 

50(31) 

70(43) 

100(62) 

15 

CamaraAasMm 

GO^NQ  .. 

2000P 

50(31) 

70(43) 

100(62) 

IS 

Cariarad  on  noaa. 

a 

820C 

50(31) 

70(43) 

100(62) 

15 

Contact  comar  o(  vah.  at  cdMcal  Impact 

paint 

^          : 

a ...- 

700C» 

50(31) 

70(43) 

100(62) 

IS 

G 

200QP 

50(31) 

7a(43| 

100(82) 

20 

Contad  aamar  al  mK  at  baglnning  of 

Iaiig8^  al  aaaA. 

:nq.~ 

820C 

50(31) 

70(43) 

100(62) 

15 

Contact  comar  ol  vahi  at  baglnnlno  ol 

langth  ol  naad. 

NG 

700C» 

50(31) 

70(43) 

100(62) 

15 

wa — 

2000P 

50(31> 

70  (43^ 

100(62) 

20 

Contad  aomar  ol^  wait  at  >ag)Baing  1 

laHgliaiaaad. 
Cootast  oontar  al  «ah.  al  crtHcal  Impact 

NQ  ._. 

;2000P^ 

50  (3n 

70(43) 

100  (62V 

20 

. 

point 

Q/NG 

2000P 

50(31) 

70(43) 
70(43) 

100(021 

» 

Ra^«laa  dbadisfvooMtact  oomar  at  mld- 

Nonradin 

etive  crash  cushions 

G .. 

seoc 

50(31) 

100  (82) 

0 

lansin. 
On  noaa.  oRaal  %.«Mli  ol  wah. 

6 . 

70»C» 

soot) 

70(43) 

100  (e2> 

0 

. 

G  

2000P 

50(31) 

70(43) 

100(62) 

0 

' 

ft- 

aeoc 

»(3iy 

7»f«3^ 

ia»(8B^ 

« 

!ft 

700C» 

50(31) 

70(43) 

100(62) 

15 

Conltfvd  on  no0K 

ft 

2000P 

50(31) 

70(43) 

100(62) 

15 

■ 

a  — 

2000P 

50(31) 

70(43) 

100(62) 

20 

C#ni6fBd  on  tUt  it  iiM  Imi^^ 

'QMQ« 

TM  ■ortcabis  to  9«lna  and  noivgi 

lkigd»<«o«». 

to  non-gadng  divloM. 


NQ  >  TmI  HKttnom  to  non^Mra 
■Opttowl  M«  wmcw.  H  uMdoom 


lonty. 


8MC 


'laiM 


Tabu?*— llCHRPRBOHFr  359 TEST  CONomoNS  tor  Support  Structures,  wow  Zone  Traffic Coiitrol  Devices, 

AND  Breakaway  Utility  Poles 


,   Impact  canaisng  ayaed,  torVh  (mph)  laat  laval 


Support 


Work  zone  tiafflc  control  davtoaa 


820C_ 

'786C* 
'8200- 
700C» 


noc* 

820C 
700C» 


35(22) 

wcngr 

36  (p2) 
70  (M) 


»(aB> 

100  (BZJ, 

35(22) 

100(82) 


Angia< 
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Table  4.— NCHRP  Report  350  Test  Conottions  for  Support  Structures.  Work  Zone  Traffic  Control  Devices, 

AND  Breakaway  Utbjty  Poles— Continued 


Impact  oonMona  apaad.  teMi  (mph)  laal  lawal 

tonpAd  point 

FMtun 

VeMda 

2 

3« 

Angla' 

Breahaway  uttRy  pfifn           

8200 
700C» 
820C 
700C» 

60(31) 
70(43) 

50(31) 
100(62) 

'watiin  aw  gtan  Mfigiw  ■«  cMmI  knpad  angt*  h  to  to  dMMHiMMt  by  I 
*Qpaawl  MM  vahioltL  •  wmA  CMn(NraHi  tMl  ««« 8S0C  \M(iicii  !•  nol  wqulNd 


Table  5.— NCHRP  Report  350  Test  CoNomoNs  for  Truck  Mounted  Attenuators 


8200  - 
7000* 
2000P  . 
2000P 
2000P. 


Spaad,  km/h  (inph) 


laval 


70(43) 
70(43) 
70(43) 
70(43) 
70(43) 


100(62) 
100(62) 
100(62) 
100(62) 
100(62) 


Angia 
dag. 


0 
0 
0 
0 
10 


Impact  poim 


Vahida  cantafad  on  TMA. 

VeNda,  canla««na  oHsal  VS  Ks  wMh  Irom 
VaNda  camarfna  oHsal  %  Ms  widlh  liom 


otTMA. 
OlTMA. 


'OpMonai  MM  ««Ncit.  •  uMdl  eompmbti 


MM  wMh  820C  vaMcl*  I*  not  wqulMd. 

Table  6.— NCHRP  Report  350  Safety  Evaluatkm  Guidelines 


Evaluation  (ac- 
lora 


Stnidurei  ade- 
quacy. 


Occupant  lisk . 


Evaluation  cfNeria 


A.  Taat  arttda  ihouid  contain  and  redbact  Iha  vaNda;  Vta  vaNda  should  not  panetrate, 
undanUa,  or  (warrtda  Iha  InstaBatlon.  although  comroaed  lalafal  denecHon  o«  the  la«  aillda  la 


a  Tha  laat  arllda  should  raadHy  acUvala  In  a  pradtetaWa  mannar  ty  braaUng  away,  fmcturing. 

Of  ytaUktg. 
C.  AocaptatM  last  article  partomtanca  may  ba  by  radbactlon.  controlled  penetration,  or  oon- 

trelad  stopping  at  the  vehlde. 


D.  Detached  elements,  fragments,  or  other  detxls  from  the  test  article  should  not  penetiale  or 
show  potantial  lor  penetrating  the  occupant  compartment,  or  present  an  undue  hazani  to  ottfer 
traffic  pedestrians,  or  personnel  In  a  work  zone.  Deionnations  o(,  or  Intrusions  Into,  the  occu- 
pant compartment  that  couid  cause  serious  Inturies  should  not  be  permitted. 

E.  Detactwd  alaments.  fragments  or  other  debris  Irom  the  lest  article,  or  vehicular  damage 
should  not  block  the  driver's  vision  or  othenmise  cause  the  driver  to  tose  control  (A  the  vehicle 

F.  The  vehicle  should  remain  uprigM  during  and  after  coUiston,  although  moderate  rol.  pitching, 
and  yewing  are  acceptable. 

a  N  la  prelerabla.  although  not  essential,  tfiai  the  vehicle  remain  upright  during  and  attar  coW- 
alon. 


H.  Occupant  Impad  velocities  should  saUsly  the  folowing: 


Appac^Ma  taxis 


AN  tests  on  tongttudbtal  banters  and  kanaWona 
Md  al  tests  on  iha  sldaa  of  "NG"  radlracilva 
tarmmala  and  aaah  cuahlona  and  at  or  be- 
yond the  langlhKil-naad  ol  "Q"  radhvcUve 
tanninala  and  Clash  cuahlona. 

Al  tests  on  support  ainjcluraa.  work  zona  traffic 
control  devtoaa,  and  utttty  poles. 

Al  testa  on  tamitinals  and  craah  cuahkxw  ex- 
cept tests  on  the  sides  of  "HGT  radkacUve 
temiinals  and  crash  cushions  and  at  or  be- 
yond the  langttHX-naad  ol  'tB"  redlrectlve 
terminals  and  crash  cushtons. 

Al. 


Al  worti  zona  traffto  control  devtoaa. 

Al  except  thoaa  Rated  m  Criterion  Q. 

Tests  on  longltudb«l  banlere  and  transltkms 
wHh  a  singia  unit  tnjck  or  wHh  samla,  and  al 
teats  on  Taat  Level  1  crash  cushtons  and  ter- 
minals. 


Occupant  hnpad  Vakxdly  UmMs  m/S  (tl/s) 


Component 


Prelened 


Maximum 


H.1. 


H.2. 


LongRudbial  and  Lateral 


LongKudhai 


9.0  (29.S) 


3.0  (9.8) 


12.0  (39.4) 


5.0  (16.4) 


Al  tastt  wHh  smal  cam  on  kxHtHudbo*  bairiere 
and  transWons:  al  lasts  on  lamiinals  and 
crash  cushkxw,  except  tests  Mo  sMes  «Mh 
pkdtup  tnicks. 

Al  tests  on  support  sinjctures  and  wortc  zona 
traffic  control  de^4caa. 


L  Occupant  rtdadown  accelecBltona  shouM  satMy  tie  Mowing: 


Occupant  Rktodown  Accetaratton  LknNs  (G's) 

Component 

Pralarrad 

MMmum 

LongKudnal  and  Lateral „ 

15 

20    Swne  as  criMila  K1.  plua  K2. 
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Vehicular  Jratec- 
Wjf. 


J.  (QpltonaO  Hybrtd  III  dummy.  Response  shookJ  cortomi  to  avaluadon  oKerta  tif  P»rt  571.206 

TMa  49  oH  Code  ol  Federal  Regulations.  Ctiapier  V  (10-1-68  EdMlon). 
K.  After  coaision  n  Is  preiefabte  that  the  vehicle's  tra)eciofy  not  intrude  Mo  ad|aceni  trafflc  lanaa 

L  The  oocupam  Impact  velocity  In  the  Longitudinal  dkecdon  thouid  not  axceed  12  m/»  wid  Vta 
occupant  rtdedown  accelemtton  In  the  longitudinal  dtredlon  ahouM  not  aaoeed  20  tf*. 

M.  The  axR  angle  from  the  teet  anicie.  prelerabty,  should  be  leas  than  60  percent  ol  teat  angle, 
maaauied  at  Hme  of  vehicle  loaa  o(  contact  wHh  lest  device. 


N.  Vehicle  tniectofy  behind  the  teet  artide  »  acceptatiia 


Same  as  crttarla  H.1.  pluB  H.2. 
Al. 

Al  lasts  Of  langHudlnal  bantan  and  nnaHona 
wltti  pidup  iruclia;  al  teals  on  tie  aldaa  d 
tamtntit  and  crash  cuahona  wMh  ptdoip 
tnicfca.  Indudhg  rsveraa  dkecion  laats. 

Altsats  on  longliudtal  banteia  and  liansMona 


terminals  and  oaah  cushiona,  Indudhg  la- 
varse  diracUon  laats. 
Al  laats  on  'tVNQ-  and  'tJONQ"  rsdbedtva 
type  laimlnais  and  craah  cuahlorts;  angle  hNs 
on  the  noeea  ot  non-redirectl^e  lsm>lna>s  and 
crash  ousMona,  and  al  teats  on  support 
strudursa,  wo(k  zona  trafflc  control  devloaa, 
and  braeitsway  udlty  potaa. 


Response  to  ANPRM 

An  advance  notice  of  proposed 
rulemaking  (ANPRM)  on  \hi&  proposed 
rule  appeared  at  57  PR  4941  on 
February  11, 1992.  A  total  of  seventeen 
commenters  responded  to  that  notice. 
Ten  of  the  commenters  were  with  state 
highway  or  transportation  agencies  (one 
of  whom  was  writing  as  Chairman  of  the 
AASHTO  Task  Force  for  Roadside 
Safety),  one  was  with  a  county 
department  of  public  works  (DPW),  one 
is  with  a  highway  safety  advocacy 
organization  (safety  advocate),  three 
represented  safety  hardware  suppliers 
(two  with  a  manufacturer  that  currently 
supplies  safety  hardware  (current 
supplier),  and  one  an  attorney  for 
potential  safety  htuxlware  suppliers 
(potential  supplier)),  and  two  are 
individuals  with  no  indicated 
affiliations.  However,  one  of  these  latter 
individuals  is  known  to  have  had  a  long 
affiliation  with  the  current  supplier  and 
the  other  (paired  individual)  provided, 
as  a  response,  a  corrected  photocopy  of 
the  comments  offered  by  one  of  the 
current  supplier  representatives.  A 
summary  of  the  comments  follows: 

In  various  ways  commenters  (four 
from  highway  agencies,  two  from  the 
current  supplier,  and  the  individual 
paired  with  a  current  supplier 
representative)  expressed  concern  about 
the  lack  of  interface  compatibility 
between  the  prevalent,  existing  barrier 
designs  and  light  trucks.  SpeciHc  items 
such  as  high  vehicle  centers  of  gravity 
and  high  bumpers  were  dted,  with  one 
highway  agency  representative 
specifically  citing  four-wheel  drive 
vehicles  as  being  particularly  bad  in 
these  regards.  At  least  one  highway 
agency  representative  suggested  that 
barrier  hardware  suitable  for  light  trucks 
might  not  be  available.  Another 
expressed  concern  that  barriers 
designed  for  light  trucks  would  be 
incompatible  with  other  vehicles.  One 
current  supplier,  while  not  supplying 


supporting  data,  suggested  that  the 
driving  public  is  not  protected  by 
current  barrier  designs,  while  two  other 
commenters  (a  current  supplier 
representative  along  with  the  paired 
individual)  suggested  that  existing 
hardware  may  be  giving  the  driving 
public  a  false  sense  of  security.  The 
safety  advocate  went  further  and 
recommended  that  the  FHWA 
specifically  disallow  the  use  of  specific 
hardware  items  because  of  alleged 
performance  problems. 

A  current  supplier  representative  and 
the  paired  individual  pointed  out  the 
importance  of  taking  soil  conditions 
into  account  when  designing 
foundations  for  barriers  and  other 
appurtenances. 

The  potential  supplier  representative 
advocated  the  use  of  special  barriers 
described  as  being  available  from  the 
potential  supplier.  However,  no 
information  on  the  barriers  was 
supplied. 

Tne  safety  advocate  and  one  highway 
agency  representative  suggested 
expanding  the  rule  to  include  vehicles 
larger  than  light  trucks,  with  the 
highway  agency  representative 
specifically  suggesting  the  inclusion  of 
school  buses.  One  the  other  hand,  one 
highway  agency  representative  pointed 
out  that  current  designs  offer  protection 
to  all  vehicles  under  some  conditions. 

The  safety  advocate  suggested  the 
need  for  a  systems  approach  to  safety, 
with  the  FHWA  and  the  NHTSA 
collaborating  to  see  that  highway  and 
vehicle  design  requirements  are 
compatible. 

Eight  commenters  (four  from  highway 
agencies,  the  two  current  supplier 
representatives,  the  paired  individual, 
and  the  formerly  affiliated  individual) 
directly  or  indirectly  expressed  views 
on  crash  testing  procedures  for  light 
trucks.  The  paired  commenter  and  the 
current  supplier  affiliate  commented  on 
the  need  to  identify  the  special 
appurtenance  performance  requirements 


for  light  trucks.  One  highway  agency 
representative  suggested  that  the  pickup 
truck  test  vehicle  8i}ecified  in  the 
AASHTO  "Guide  Specifications  for 
Bridge  Railings"  is  not  representative  of 
typical  pickup  trucks.  Four  high^vay 
agency  representatives  and  one  current 
supplier  representative  expressly 
supported  using  the  testing  guidance 
resulting  from  the  NCHRP's  project  to 
update  Report  230  (the  guidance  in 
Report  350).  Three  highway  agency 
representatives  either  expressed  an 
expectation  or  a  recommendation  that 
crash  testing  be  undertaken  in 
developing  a  rule. 

One  highway  agency  representative 
and  the  safety  advocate  speculated  on 
the  possibility  of  incompatibility 
between  Ught  trucks  and  breakaway  sign 
supports. 

Representatives  from  seven  highway 
agencies,  the  DPW,  and  the  potential 
supplier,  in  one  way  or  another, 
expressed  concern  over  the  potential 
cost  a  rule  might  have  and/or  a  need  to 
justify  any  increase  in  costs.  Two 
highway  agency  representatives 
indicated  there  needs  to  be  a  showing  of 
a  problem  to  justify  a  rule.  Three 
highway  agency  representatives  and  the 
potential  suppUer  representative 
suggested  the  need  to  ensure  the  cost- 
effectiveness  of  any  rule  that  might  be 
issued.  A  representative  from  another 
highway  agency  suggested  the 
application  of  a  cost-effectiveness 
analysis  program,  citing  the  program 
being  developed  under  NCHRP  Project 
22-9,  while  another  cited  the  large 
investment  in  existing  traffic  barriers. 
Still  another  suggested  a  rule  might  be 
particularly  burdensome  on  entities 
managing  low  volume  roads.  However, 
only  the  DPW  representative  provided 
any  data  or  analysis  of  the  potential 
impact  a  rule  might  have  and,  on  the 
basis  of  the  assumptions  used  in  the 
analysis,  suggested  there  is  no  need  for 
a  rule. 
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Representatives  of  five  highway 
agencies,  two  from  the  current  supplier, 
the  paired  individual,  and  the  fonneriy 
affiliated  individual  discussed 
implementation  of  the  rule.  One  from  a 
hi^way  agency  suggested  that  upgrades 
of  existing  barriers  be  undertaken  only 
with  other  planned  improvements,  tiiat 
there  be  no  mandated  upgrades  under 
maintenance  operations,  and  "•  •  * 
that  catch-up  type  improvements 
specifically  to  enhance  the 
crashworthiness  of  roadside  barrier 
should  not  be  required  *  *  *."  Another 
highway  agency  representative 
expressed  a  desire  for  language  in  the 
rule  that  would  protect  a  state  &t>m  tort 
claims  if  its  barriers  did  not  conform  to 
the  resulting  new  standards.  Three 
highway  agency  representatives,  the  two 
current  supplier  representatives,  the 
paired  individual,  and  the  formerly 
affiliated  individual  either  expressed 
support  for,  or  recognition  of  the  need 
for,  developing  a  rule  to  ensure  that 
roadside  barriers  and  other  roadside 
features  are  compatible  with  light 
trucks.  One  of  the  ciirrent  supplier 
representatives  went  further,  suggesting 
that  such  a  rule  should  be  adc^ed 
immediately.  On  the  other  hand,  at  least 
three  highway  agency  representatives 
suggested  waiting  to  issue  a  rule.  One 
cited  the  need  to  develop  barriers, 
another  dted  the  need  to  test  existing 
barriers,  and  the  third  suggested  waiting 
until  the  NCHRP  Report  230  update  can 
be  evaluated.  One  currant  supplier 
representative  suggested  the  (uoposed 
rule  would  aid  in  risk  management.  The 
other  current  supplier  representative 
and  the  paired  individual  suggested  the 
possibility  of  lowering  liability  exposure 
and  enhancing  risk  manegment  through 
rehabilitation  of  existing  barrier 
systems. 

Finally,  for  different  reasons,  one 
highway  agency  representative  and  the 
safety  advocate  suggest  that  the 
proposed  rule  should  be  considered 
significant. 

FHWA  ReqMMise  to  Comments 

Most  traffic  barriers  in  use  today  have 
been  developed  to  safaly  redirect  or  stop 
automobiles.  Nevertheless,  several  of 
the  longitudinal  barriers  developed  to 
redirect  automobiles  have  performed 
acceptably  when  tested  with  pickup 
trucJcs  and  light  vans.  In  addition, 
several  longitudinal  barriers  have 

f>roven  effective  in  redirecting  even 
arger  vehicles  in  crash  tests,  and  some 
have  been  developed  specifically  to 
contain  large  vehicles.  While  not 
con  Armed  through  crash  tests,  the 
FHWA  believes  that  these  barriers  will 
prove  quite  effective  in  redirecting  all 
the  vehicles  in  the  light  truck  category. 


On  the  other  hand,  some  barriers 
developed  to  redirect  automobiles  have 
not  worked  well  when  subjected  to 
standard  (albeit  severe]  containment 
crash  tests  run  with  li^t  vans.  The 
FHWA  would  also  expect  lower 
effectiveness  from  many  barriers 
developed  to  redirect  automobiles  if 
tested  with  short  wheelbase  or  four- 
wheel  drive  Ught  trucks.  To  repeat, 
although  not  fully  confirmed  tnrough 
crash  tests,  the  FHWA  believes  there  are 
longitudinal  traffic  barriers  available 
that  will  reasonably  safelv  redirect  the 
full  range  of  vehicles  in  the  light  truck 
category  and  that  some  longitudinal 
barriers  developed  to  redirect 
automobiles  will  safely  redirect  a  large 
majority  of  the  vehicles  in  the  light 
truck  category.  It  must  also  be 
recognized  that  all  traffic  banners  Mrill 
prove  effective  with  all  vehicles  under 
some  impact  conditions,  meaning  that 
failure  under  crash  test  conditions  does 
not  necessarily  mean  a  barrier  is  totally 
or  even  largely  ineffective.  Thus,  the 
FHWA  believes  that  the  vast  majority  of 
the  traveling  public  is  well  protected  by 
the  modem  barriers  currentJy  in  place 
and  is  not  being  given  a  false  sense  of 
security. 

Admittedly,  there  are  some 
predictable  impact  conditions  that  will 
exceed  the  capacities  of  most  barriers 
but  a  majority  of  these  will  be  with 
vehicles  larger  than  light  trucks.  In  all 
but  rare  locations  it  will  be  prohibitively 
expensive  to  protect  against  these 
impacts.  Consider  that,  while  5  percent 
of  vehicle  occupant  fatalities  are  the 
result  of  striking  traffic  barriers,  only 
0.34  percent  of  occupant  fatalities  result 
from  medium  and  heavy  trucks  and 
buses  striking  barriers.  Nevertheless,  the 
guidelines  being  proposed  in  this 
rulemaking  will  give  consideration  to 
the  full  range  of  vehicles  on  our 
highways  and  will  ensure  that  barriers 
will  be  installed  to  cover  the  maximimi 
range  of  predictable  impacts  that  is 
economically  justifiable. 

For  those  persons  concerned  that 
barriers  developed  to  redirect  light 
trucks  will  not  prove  safe  for  other 
vehicles,  presumably  automobiles,  it 
should  be  pointed  out  that  testing  under 
NCHRP  Report  350  guidelines  will 
require  testing  with  automobiles,  thus 
ensuring  safe  performance  for  a  wide 
range  of  vehicle  types. 

To  the  safety  advocate  who 
recommends  that  the  FHWA  disallow 
the  use  of  specific  barriers  (cable 
guardrails,  weak-post  box-beam  barrier 
systems,  sand  barrel  crash  cushions, 
bullnose  median  w-beam  terminals 
(crash  cushions),  and  the  Oregon  two- 
tube,  curb-mounted  bridge  railing),  the 
FHWA  must  respond  that  it  has  no 


evidoice  of  serious  service  problems 
with  these  barriw  systems.  In  fact,  it 
believes  that  at  least  two  of  the  systems, 
the  cable  guardrail  and  the  sand  barrel 
crash  cushion,  fill  important  niches  in 
our  needs  for  traffic  barriers.  The  FHWA 
does  not  anticipate,  as  part  of  this 
rulemaking,  disallowing  the  use  of  any 
specific  barrier  systems.  It  believes  the 
guidelines  being  proposed  will  bring  to 
U^t  inappropriate  practices  and  lead  to 
needed  changes. 

The  FHWA  concurs  with  the  safety 
advocate  on  the  need  for  a  systems 
engineering  approach  to  highway  safety 
and  has  been  working  to  increase 
coordination  between  the  NHTSA's 
activities  and  its  own. 

The  FHWA  believes  the  test 
raquirmaenta  in  the  NCHRP  Report  350 
are  basically  responsive  to  the  interests 
and  concerns  of  those  who  commented 
on  the  test  procedures.  The  one 
exception  might  be  a  question  on  how 
well  the  V4-ton  pickup  truck  represoits 
the  spectrum  of  vehicles  in  the  light 
truck  category.  The  researchers  who 
developed  Report  350  addressed  this 
question  directly,  commenting  in  Report 
350  as  follows: 

A  V»-ton  pickup  is  recommended  for 
the  following  reasons: 

(1)  Section  1073  of  the  Intennodal  Sur&ce 
Transportation  Efficiency  Act  of  1991 
mandated  th«  development  of  standards  for 
roadside  barriers  and  other  safety 
appurtonaBoes  ".  .  .  which  provide  an 
enhanced  level  of  creshworthy  perfonnaace 
to  accommodate  vans,  minivans,  pickup 
trucks,  and  4-whael  drive  vehicles .  .  .**  TIm 
V«-toD  pickup  is  believed  to  be  reprBientative 
of  a  large  segment  of  the  light-duty  truck 
population.  The  light-duty  truck  population 
Includes  large  numbers  of  conversion  vans 
on  %-ton  chassis.  Blazers,  Broncos,  and 
pickups  with  and  without  4-wheel  drive, 
pickups  with  campers,  minivans,  etc.,  whoae 
mass  and  center  of  mass  above  ground 
approximate  those  of  the  V«-too  pickup. 
However,  the  exact  degree  to  which  fMtures 
designed  to  meet  test  and  evaluation 
requirements  recommended  herein  will 
satisfy  tlie  intent  of  Section  1073  is  not 
known  at  this  time.  Impact  perfoimance  of 
any  given  feature  is  known  to  be  sensitive  to 
small  changes  in  test  paran>eters,  aspedalty 
those  associated  with  the  test  vehicle.  It  must 
also  be  noted  that  some  4-wheel  drive 
vehicles,  as  well  as  some  conventioBal-drive 
vehicles,  are  either  manu^tured  or 
customized  by  their  owners  to  have  oversized 
tires,  extended  suspension  systems,  small 
track  widths,  etc  These  design  features  can 
greatly  diminish  a  vehicle's  stability.  I.e.,  its 
resistance  to  overturn.  It  is  not  aoonomlcally 
feasible  to  design  safety  features  to 
accommodate  vehicles  of  this  type. 

(2)  Very  little,  if  any,  ballast  will  be  needed 
to  meet  the  recommended  test  inertial  mas«. 

(3)  Use  of  a  specific  pickup  type  will 
enhance  test  standardization. 
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The  FHWA  is  satisfied  with  the 
recommendation  in  Report  350  but.  as 
stated  earlier,  will  look  to  its  own 
sponsored  research  and  that  being 
undertaken  by  the  NCHRP  for  additional 
information  on  the  compatibility  of 
roadside  features  with  light  trucks. 

Nobody  has  brought  forward 
information  indicating  a  unique 
incompatibility  between  light  trucks 
and  breakaway  supports.  Until  the 
FHWA  sees  a  problem,  it  will  accept  the 
recommendation  in  Report  350  that 
these  features  only  be  tested  with  small 
cars. 

It  is  the  intention  of  the  FHWA  to 
support  the  concept  of  multiple  test 
levels  as  contained  in  Report  350.  It  also 
intends  to  see  that  this  concept  is 
coupled  with  a  rational,  economics- 
based  evaluation  and  selection 
procedure  that  will  ensure  that  the 
safety  of  the  motoring  public  and  the 
competing  needs  for  available  highway 
funds  are  properly  addressed.  Work 
currently  underway  on  NCHRP  Project 
22-9  is  expected  to  be  a  major  input  to 
this  procedure.  For  the  present,  there  is 
no  basis  for  believing  the  evaluation  and 
selection  procedures  likely  to  be 
developed  will  indicate  a  need  for  an 
immediate  or  massive  replacement  of 
existing,  modem  traffic  barrier 
installations.  In  fact,  because  of  the 
broad  range  of  impact  conditions  for 
which  most  existing  traffic  barriers  are 
effective,  there  will  probably  only  be 
rare  locations  where  replacement  will 
be  economically  jiistified.  The  impact  of 
recognizing  the  traffic  barrier 
requirements  of  the  full  range  of 
vehicles  on  our  highways  is  likely  to  be 
greatest  in  the  construction, 
reconstruction,  upgrading,  or  major 
refurbishment  of  high-speed,  high- 
volume  highways,  where  some  increase 
in  barrier  costs  should  be  expected,  and 
in  the  construction  or  major 
refurbishment  of  low-speed,  low- 
volume  highways,  where  lower  unit  cost 
barriers  should  be  expected.  At  this 
time,  however,  it  is  unknown  if  the 
applicability  of  lower  test  level  barriers 
on  some  highways  will  lead  to  the 
greater  use  of  barriers.  If  it  does,  even 
though  the  unit  costs  are  lower,  there  is 
a  chance  total  barrier  expenditiues  will 
increase.  The  FHWA  believes,  though, 
that  the  most  likely  outcome  will  be 
that,  nationally,  the  net  expenditure  on 
traffic  barriers  will  remain  much  as  it  is 
now,  with  an  impiovement  in  the 
protection  afforded  the  motoring  public. 
On  the  other  hand,  because  of  the 
character  of  the  highways  imder  their 
jurisdiction,  some  highway  agencies 
will  have  to  increase  expenditures  on 
traffic  barriers  to  provide  justified 
improvements  in  oarrier  protection. 


For  those  state  highway  agenciee 
concerned  about  an  increase  in  tort 
liability  resulting  bom  dianged 
recommended  tiaCBc  barrier  policies,  it 
is  more  likely  that  their  vulnerability  to 
tort  losses  will  be  less  if  the  rational 
traffic  barrier  evaluation  and  selection 
procedures  contemplated  here  are 
followed  in  conjunction  %vith  a  parallel, 
sound,  ISTEA-mandated  safety 
management  system. 

Implementation 

At  this  time  the  FHWA  does  not 
believe  there  is  sufficient  knowledge  nor 
adequate  procedures  upon  which  to 
base  a  prescription  for  practices  related 
to  the  use  of  traffic  barriers  or  other 
safety  features  to  accommodate  the 
range  of  vehicles  on  our  highway.  It 
does  believe  the  guidance  contained  in 
NCHRP  Report  350  represents  a  major 
step  toward  attainment  of  that  goal. 
Therefore,  it  proposes  to  issue  a  rule  to 
incorporate  NCHRP  Report  350  in  the 
"Guides  and  References"  section  of  23 
CFR  part  625.  The  FHWA  intends, 
contingent  upon  adoption  of  this  rule,  to 
immediately  accept  for  consideration  of 
acceptability  any  new  or  modified 
highway  safety  features  that  have  been 
tested  and  evaluated  according  to  the 
guidance  in  Report  350.  And,  nine 
months  after  adoption  of  the  rule,  the 
FHWA  intends  to  consider  for 
acceptability  only  newly  proposed  or 
modified  highway  safety  features  that 
have  been  tested  and  evaluated  in 
accordance  with  the  guidance  in 
NCHRP  Report  350,  except  for  those 
features  that,  in  the  FHWA's  view,  have 
been  subjected  to  more  demanding 
requirements  or  have  been  subjected  to 
testing  and  evaluation  procedures 
designed  to  evaluate  the  suitability  of  a 
feature  to  meet  a  specific  or  special 
need.  Also,  contingent  upon  adoption  of 
this  rule,  the  results  of  ongoing  research, 
and  service  performance  information 
available  at  the  time,  the  FHWA 
anticipates,  approximately  five  years 
after  adoption  of  the  rule,  requiring  that 
all  new  installations  of  traffic  barriers 
and  other  roadside  safety  features  be 
shown  to  be  acceptable  under  the 
testing  and  evaluation  criteria  in  Report 
350.  At  the  same  time,  the  FHWA 
anticipates  requiring  that  the  suitability 
of  all  traffic  barriers  and  other  roadside 
safety  features  be  determined  through 
an  evaluation  and  selection  procedure 
that  considers  the  needs  of  all  classes  of 
vehicles  and  is  acceptable  to  the  FHWA. 
In  the  interim,  the  FTIWA  will  work 
with  the  state  highway  agencies  and  the 
NCHRP  to  develop  a  model  evaluation 
and  selection  procedure.  It  will  also  be 
vigilant  for  findings  and  new 
developments  in  the  area  of  roadside 


safety  features  and,  when  warranted, 
will  encourage  their  immediate 
application. 

At  this  time  the  FHWA  is  requesting 
all  interested  parties  with  infbnnation 
or  views  on  the  subject  of  this  NPRM  to 
respond  to  the  docket  at  the  address 
given  imder  the  heading  A00RCS8CS. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedun$ 

The  action  being  considered  by  the 
FHWA  in  this  document  would  amend 
requirements  for  traffic  barriers  and 
other  safety  appurtenances  installed  on 
the  National  Highway  System.  The 
FHWA  has  determined  that,  since  this 
action  basically  will  adopt  crash  test 
and  evaluation  guidance  that 
approximately  matches  current  practice, 
it  does  not  constitute  a  major  rule  under 
Executive  Order  12291.  For  the  same 
reason,  the  FHWA  does  not  consider 
this  to  be  a  significant  regulation  under 
the  regulatory  poUcies  and  procedures 
of  the  Department  of  Transportation. 
The  potential  economic  impact  of  this 
rulemaking  would  be  so  minimal  that 
no  further  evaluation  is  needed. 
Therefore,  a  full  regulatory  evaluation 
has  not  been  prepared. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354),  the 
agency  has  evaluated  the  effects  of  this 
proposal  on  small  entities  and  certifies 
this  proposed  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  certification  is  based  on  the 
guidance  in  NCHRP  Report  350  being 
essentially  a  codification  of  ciurent 
practice  and  the  belief  that  application 
of  that  guidance  will  have  only  minor, 
if  any,  economic  impact  on  a  very  few 
small  entities  developing  or  marketing 
roadside  hardware. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  it  has  been  determined  it 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Otder  12372  regarding 
intergovernmental  consultation  on 
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Federal  programs  and  activities  apply  to 
this  program. 

Paperwork  Redactkut  Act 

This  rula  does  not  contain  a  collaction 
of  information  requirement  for  purposes 
of  the  Paperwork  Reduction  Act  of  1980, 
44  U.S.C  3501  et  seq. 

National  Envimnmental  Policy  Act 

The  agency  has  determined  that  this 
action  will  not,  for  the  purpose  of  the 
National  Environmental  Policy  Act  of 
1969.  have  any  effect  on  the  quality  of 
the  environment 

Regulation  Identification  Number 

A  regulation  identiGcation  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  23  CFR  Part  625 

Design  standards.  Grant  programs — 
transportation.  Highways  and  roads, 
Incorporation  by  reference. 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  amend  chapter  1  of 
title  23,  Code  of  Federal  Regulations, 
part  625  as  set  forth  below. 

Issuod  on:  )anu«ry  14, 1993. 
T.D.  Lanoa. 

Administrator. 

PART  C25— DESIGN  STANDARDS  FOR 
HIGHWAYS 

1.  The  authority  citation  for  part  625 
is  revised  to  read  as  follows: 

Aothority:  23  U.SXL  100,  315.  and  402; 
Sec  1073  of  Pub.  L.  102-240. 105  Stat.  1914, 
2012;  49  CFR  1.48  (b)  and  (n). 

2.  fai  §625.5,  paragraph  (aMl3)  is 
added  to  read  as  follows: 

S625.S    Guidas  and  references. 

•        •        •        •        • 

(a)*  •  • 

(13)  National  Cooperative  Highway 
Research  Program  Report  350, 
Recommended  Procedures  for  the  Safety 
Performance  Evaluation  of  Highway 
Features,  TRB  1993.  (51 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Servlc« 

26  CFR  Parti 

[P&-100-88] 

RiN1545-AM81 

Valuation  Tablet;  Coaactlon 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACnON:  Correction  to  proposed 

regulations. 

SUMMARY:  This  docimient  contains 
corrections  to  proposed  regulations  (PS- 
100-88),  which  were  published  in  the 
Federal  Register  on  Monday,  November 
2. 1992  (57  FR  49514).  The  proposed 
regulations  relate  to  the  valuation  of 
certain  partial  interests  in  property 
under  section  7520  of  the  Latemal 
Revenue  Code  of  1986,  as  added  by 
section  5031  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988. 
FOR  FUfm^R  MFORMATION  CONTACT: 
William  L.  filodgett,  telephone  202- 
622-3090  (not  a  toll-bee  number). 
SUPPLEMENTARY  MFORMATION: 

Background 

The  proposed  regulations  that  are  the 
subject  of  this  correction  amend 
regulations  under  section  7520  of  the 
Internal  Revenue  Code. 

Need  for  Correction 

As  pubUshed.  the  proposed 
regulations  contain  errors  which  may 
prove  to  be  misleading  and  are  in  need 
of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
proposed  regulations  (PS-100-88). 
which  was  the  subject  of  FR  Doc.  02- 
26052,  is  corrected  as  follows: 

1.  Chi  page  49516,  the  table  foUovring 
instructional  "Paragraph  1."  is  corrected 
by  removing  the  entries  for  §§  1.170A- 
12(bMl).  1.170A-12(b)t2),  1.170A- 
12(e)(1)  and  1.170A-12(e)(2);  and 
adding  an  entry  for  §  1.170A-12(a)(3)  to 
read  as  follows: 


Saoion 


Ramova 


Add 


2.  On  page  49517,  column  1. 
following  the  authority  paragraph,  an 
instructional  paragraph  2a..  and  text  for 
§  1.170A-12  is  added  to  read  as  follows: 

Par.  2a.  Section  1.170A-12  is 
amended  as  follows: 

1.  Paragraphs  (b),  (e)  (1)  and  (2)  are 
revised  as  set  forth  below. 

2.  Paragraph  (f)  is  removed. 

f1.170A-12    Valuation  or  a  rwnaimlar 
inlefeat  in  real  propefty  for  contributiofia 
made  after  July  31, 1966. 


Section 


Rwnov* 


Add 


1.170A-12(^O).  4» 


or  2&2S12-e.  «Mg*i- 
r  is  tppfoprtaM. 


(b)  Valuation  of  a  rentainder  interest 
following  only  one  life — (1)  General  rule. 
The  value  of  a  remainder  interest  in  real 
property  following  only  one  fife  shall  be 
determined  under  the  rules  provided  in 
§  20.2031-7  of  this  chapter  (or  for 
certain  prior  periods,  §  20.2031-7A  of 
this  chapter)  using  the  interest  rate  and 
life  contingencies  prescribed  for  the 
date  of  the  gift.  However,  if  any  part  of 
the  real  property  is  subject  to 
exhaustion,  wear  and  tear,  or 
obsolescence,  the  special  factor 
determined  under  paragraph  (b)(2)  of 
this  section  shall  be  used  in  valuing  the 
remainder  interest  in  that  j>art.  Further, 
if  any  part  of  the  property  is  subject  to 
depletion  of  its  natural  resources,  such 
depletion  shall  be  taken  into  account  in 
determining  the  value  of  the  remainder 
interest. 

(2)  Computation  of  depreciation 
factor. — If  the  valuation  of  the 
remainder  interest  in  depreciable 
property  is  dependent  upon  the 
continuation  of  one  life,  a  special  foctor 
must  be  used.  The  special  factor  is  to  be 
computed  on  the  basis  of  the  interest 
rate  and  life  contingencies  prescribed  in 
§  20.2031-7  of  this  chapter  (or  for 
certain  prior  periods,  §  20.2031-7A  of 
this  chapter)  of  the  regulations  and  the 
assumption  that  the  property 
depreciates  on  a  straight  line  basis  over 
its  estimated  useful  hfe.  The  factor 
determined  uodw  this  paragraph  (bK2) 
is  carried  to  the  fifth  dodmal  place.  In 
the  case  of  the  valuation  of  a  remainder 
interest  following  one  life,  the  special 
factor  may  be  obtained  through  tise  of 
the  following  formula: 
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Whan: 

r=the  appiicabl«  intwest  rate  under  mcUoo 

7S20  of  the  Code  divided  by  2 
nsestimated  yean  of  luefiil  life 
vzi  dividend  by  the  nun  of  1  pliu  the 

applicable  interest  rate  under  section 

7520  of  the  Code 
xsage  of  the  life  tenant 
Ix^number  of  persons  Uving  at  age  x  set  forth 

in  Table  LN  of  S  20.2031-7  of  this 

chapter  (or,  for  prior  periods,  la 

§  20.203 1-7  A  of  this  chapter) 

(3)  The  following  example  illustrates 
the  provisioas  of  this  paragraph  (t^: 

Exampk.  In  June  1992,  A,  who  is  62, 
donates  to  Y  University  a  remainder  interest 
in  a  personal  residence,  consisting  of  a  bouse 
and  land,  subject  to  a  reserved  life  estate  in 
A.  At  the  time  of  the  gift,  the  land  has  a  value 
of  S30.000  and  the  house  has  a  value  of 
$100,000  with  an  estimated  usefol  life  of  45 
years,  at  the  end  of  which  the  value  of  the 
house  is  expected  to  be  $20,000.  The  portion 
of  the  property  considered  to  be  depreciable 
is  $80,000  (the  value  of  the  house  ($100,000) 


(. .  oH 


,(t+l) 


less  its  expected  value  at  the  and  of  45  years). 
The  portion  of  the  property  considered  to  be 
nondepreciable  is  $50,000  (the  value  of  the 
land  at  the  time  of  the  gift  ($30,000)  plus  the 
expected  value  of  the  house  at  die  end  of  45 
years  (S20.000)).  The  Interest  rate  prescribed 
under  section  7520  for  June  1992  is  8.4 
percent.  Based  on  an  interest  rate  of  8.4 
percent,  the  remainder  isctor  for  $1.00 
prescribed  in  §  20.2031-7  of  this  chapter  far 
a  person  age  62  is  0.29567.  The  value  of  the 
nondepreciable  remainder  interest  is  $14,784 
(0.29567  times  $50,000).  The  value  of  the 
depreciable  remainder  interest  is  $17,387 
(0.21734,  computed  under  the  formula,  times 
$80,000).The  value  of  the  entire  remainder 
interest  is  $32,171. 


(e)  *  *  *  (l)(i)  If  the  valuation  of  the 
remainder  interest  in  the  real  property 
is  dependent  upon  the  continuation  or 
the  termination  of  more  than  one  life  or 
upon  a  term  certain  concurrent  with  one 
or  more  lives,  a  special  factor  must  be 
used. 


(ii)  The  special  factor  is  to  be 
computed  on  the  basis  of— 

(A)  Interest  at  the  rate  prescribed 
under  %  2S.2S12-5  of  this  chapter  (or, 
for  certain  prior  periods,  §  2S.2S12-5A 
of  this  chapter),  compounded  annually; 

(B)  Life  contingencies  determined 
from  the  values  that  are  set  forth  in  the 
mortality  table  in  §  20.2031-7  of  this 
chapter  (or,  for  certain  prior  periods, 

§  20.203 1-7 A  of  diis  chapter);  and 

(C)  If  depreciation  is  involved,  the 
assumption  that  the  property 
depreciates  on  a  straight  line  basis  over 
its  estimated  useful  life. 

(iii)  If  anv  part  of  the  property  is 
subject  to  depletion  of  its  natural 
resources,  such  depletion  must  be  taken 
into  account  in  determining  the  value  of 
the  remainder  interest, 

(2)  In  the  case  of  the  valuation  of  a 
remainder  interest  following  two  lives, 
the  special  factor  may  be  obtained 
through  use  of  the  following  formula: 


I'-^)('-^)-('-H^)('-^)]( 


i- 


_L 

2d 


-i) 


Where:  1 1 

r=the  applicable  interest  rate  under  section 
7520  of  the  Code  divided  by  2 

n=«stimated  years  of  useful  life 

v=l  divided  by  the  sum  of  1  plus  the 
applicable  interest  rate  under  section 
7520  of  the  Code 

X  and  y=ages  of  the  lifs  tenants 

Ix  and  lyanumber  of  persons  living  at  age  x 
and  y  set  forth  in  Table  LN  of  S  20.2031- 
7  of  this  chapter  (or,  for  prior  periods,  in 
§  20,2031-7A  of  this  chapter) 


3.  On  page  49531.  $  1.664-4(e)(6). 
second  table,  the  heading  "Adjusted 
Payout  Rate  (in  percMitages)"  appearing 
in  the  first  column,  is  corrected  to  read 
"Years".  In  the  same  table,  the  heading 
"Years"  appearing  over  the  rates,  is 


corrected  to  read  "Adjusted  payout  rate 

(in  percentages)". 

Dak  D.  Goods. 

Federal  Register  Liaison  Officer,  Assistant 

Chief  Counsel  (Corporate). 

(FR  Doc.  93-1630  Filed  2-2-93;  8:45  am] 
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26  CFR  Part  1 

[EE-74-92] 

Rmi$45-AR19 

Taxation  of  Tax-Exampt  Organlzatiofia* 
Income  From  Corporate  Sponaorahip; 
Correction 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACnON:  Correction  to  notice  of  proposed 

rulemaking. 


SUMMARY:  This  dociunent  contains 
corrections  to  a  notice  of  proposed 
rulemalung  (EE-74-92),  published  in 
the  Fader^  Register  fcM*  Friday,  January 
22, 1993  (58  FR  5687),  concerning 
whether  sponsorship  payments  received 
by  exempt  organizations  are  imrelated 
business  taxable  income. 

FOR  FURTHER  MFORMATXM  CONTACT: 

Conceming  the  proposed  regulations, 

Regina  L.  Oldak,  at  (202)  622-6080  (not 

a  toll-free  number):  conceming  the 

hearing,  Carol  Savage  of  the  Regulations 

Unit,  at  (202)  622-8452  (not  a  toU-free 

nun^r). 

8UPPt£MENTARY  MFORMATXM: 

Background 

The  subject  of  this  correction  is  the 
notice  of  proposed  rulemaking  that 
proposed  araendmwits  to  the 
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regulations  under  §  1.512(a)-l  and  the 
addition  of  §1.513-4. 

Need  for  CorrectioD 

As  published,  the  notice  of  proposed 
rulemaking  contains  errors  which  may 
prove  to  be  misleading  and  is  in  need 
ofclarificalion. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
notice  of  proposed  rulem^ng  (EE-74- 
92),  which  was  the  subiect  of  FR  Ooc. 
93-1402,  is  corrected  as  follows: 

1.  On  page  5687,  in  the  third  column, 
the  first  sentence  of  the  "DATES"  portion 
of  the  preamble  is  ctvrected  by 
removing  the  date  "April  30. 1993"  and 
adding  "June  17, 1993"  in  its  place. 

2.  C^  page  5689.  in  the  first  column, 
the  fourth  aentenoe  of  the  "Comments 
and  Requests  to  Appear  at  a  Public 
Hearing"  portion  of  the  preamble  is 
corrected  by  removing  the  date  "April 
30. 1993"  and  adding  "June  17, 1993" 
in  its  place. 

DaJe  D.  Goode, 

Federal  Register  Liaison  Officer,  Assi  Chief 

Counsel  (Corporate). 

IFR  Doc  93-2440  Filed  2-2-93;  8:45  am] 
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ARCHfTECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

36  CFR  Part  1191 
[Doclwt  93-1] 

Amaricans  With  Disabilities  Act 
Accessibility  Guidelines  for  Buildings 
and  Facilities;  Children's 
Environments 

AGENCY:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SiMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  is  developing  accessibility 
guidelines  for  newly  constructed  and 
altered  children's  environments  under 
the  Americans  With  Disabilities  Act  of 
1990.  The  guidelines  wnll  address  sudi 
places  as  day  care  centers;  nursery,  pre- 
school, kindergarten,  elementary,  and 
other  school  programs;  and  children's 
museums.  This  advance  notice  of 
proposed  rulemaking  seeks  comments 
from  the  public  on  various  issues 
relating  to  the  development  of 
accessibility  guidelines  for  these 
children's  environmmits. 
DATES:  Comments  should  be  received  by 
April  5, 1993.  Comments  received  after 


this  date  will  be  considered  to  the 
extent  practicable. 

ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  Technical  and  Information 
Services,  Architectural  and 
Transportation  Barriers  Comphance 
Board,  1331  F  Street  NW..  suite  1000, 
Washington,  DC  20004-1111. 
Comments  will  be  available  for 
inspection  at  the  above  address  from  9 
a.m.  to  5:30  p.m.  on  regular  business 
days. 

FOR  FURTHER  MFORMATION  CONTACT: 
)ohn  Murdoch,  Office  of  Technical  and 
Information  Services,  Architectural  and 
Transportation  Barriers  Comphance 
Board.  1331  F  Street,  NW.,  suite  1000. 
Washington,  DC  20004-1111. 
Telephone  number  (202)  272-5434 
(Voice);  (202)  272-5449  (TDD).  These 
are  not  toll-free  lumbers.  This 
document  is  available  in  accessible 
formats  (cassette  tape,  braille,  large 
print,  or  computer  disc)  upon  request. 
SUPPLEMENTARY  INFORMATION:  The 
Architectural  and  Transportation 
Barriers  Compliance  Board  (Access 
Board)  is  responsible  for  issuing 
accessibility  guidelines  for  newly 
constructed  and  altered  buildings  and 
facilities  under  the  Americans  With 
Disabilities  Act  of  1990  (ADA).  The 
Access  Board  has  issued  the  Americans 
With  DisabiUties  Act  Accessibility 
Guidelines  for  Buildings  and  Facilities 
(ADAAG).  See  36  CFR  part  1191. 
ADAAG  is  to  be  applied  during  the 
design,  construction,  and  alteration  of 
buildings  and  facilities  to  the  extent 
required  by  regulations  issued  by  the 
Department  of  Justice  and  Department 
of  Transportation  which  are  responsible 
for  implementing  certain  titles  of  the 
ADA.  See  28  CFR  parts  35  and  36;  49 
CFR  part  37. 

Under  the  Department  of  Justice's 
regulations,  ADAAG  applies  to  newly 
constructed  and  altered  places  of  public 
accommodation  and  commercial 
facilities.  28  CFR  36.406.  Among  the 
places  of  public  accommodation 
covered  are  such  children's 
environments  as  privately  operated  day 
care  centers;  nursery,  pre-school, 
kindergarten,  elementary,  and  other 
school  programs;  and  children's 
museums.  28  CFR  36.104.  State  and 
local  government  programs  currently 
have  the  option  of  applying  ADAAG  or 
the  Uniform  Federal  Accessibility 
Standards  (UFAS)  when  constructing  or 
altering  buildings  or  facilities.  28  CFR 
35.151.  The  Access  Board  has  recently 
proposed  to  revise  ADAAG  by  adding 
new  sections  for  certain  State  and  local 
government  facilities.  See  57  FR  60612 
(December  12, 1992).  The  Department  of 
Justice  is  considering  adopting  the 


revised  ADAAG  as  the  accessibility 
standard  for  newly  constructed  and 
altered  State  and  local  government 
facilities  and  eUminating  UFAS  as  an 
option.  The  Access  Board  is  also 
considering  adopting  the  revised 
ADAAG  as  the  applicable  guidelines  for 
newly  constructed,  altered  and  leased 
Federal  facilities  under  the 
Architectural  Barriers  Act  of  1968. 
These  actions  will  be  the  subject  of 
future  rulemaking.  When  completed, 
however,  it  is  anticipated  that  ADAAG 
will  be  the  single  accessibility  standard 
for  places  of  public  accommodation  and 
commercial  fecilities,  State  and  local 

Siovemment  facilities,  and  Federal 
adhties. 

ADAAG  contains  scoping  provisions 
and  technical  specifications  for  making 
those  elements  and  spaces  that  typically 
comprise  a  building  readily  accessible 
to  and  usable  by  individuals  with 
disabilities.  ADAAG 's  technical 
specifications  are  adopted  from  the 
American  National  Standard  Institute 
(ANSI)  A  117.1-1980  standard.  That 
standard  is  based  upon  adult 
dimensions  and  anthropometrics  and 
does  not  accommodate  the  needs  of 
younger  children  with  disabilities.  For 
instance,  although  children's 
environments  contain  similar  elements 
and  features  (e.g..  ramps,  handrails, 
water  closets,  storage)  to  those  found  in 
adult  environments,  specific  guidelines 
are  necessary  to  appropriately 
accommodate  the  needs  of  children 
with  disabilities. 

The  Access  Board  has  undertaken  two 
activities  which  specifically  address 
accessibility  issues  for  children  with 
disabilities.  In  1986,  the  Access  Board, 
in  cooperation  vtrith  the  U.S.  Department 
of  Education,  developed 
"Recommendations  for  Accessibility  to 
Serve  Physically  Handicapped  Children 
in  Elementary  Schools."  'These 
recommendations  contain  modifications 
and  additions  to  the  Uniform  Federal 
Accessibility  Standard  (UFAS)  and 
serve  as  a  design  guide  when  planning 
elementary  schools  for  grades  one  ^ 
through  six.  Where  UFAS  sections  are 
not  referenced  by  these 
recommendations,  they  are  intended  to 
apply  without  modification  or  addition. 

ui  1989,  the  Access  Board  contracted 
with  the  Center  for  Accessible  Housing 
(CAH)  at  North  Carolina  State 
University's  School  of  Design  to  develop 
recommendations  for  accessibility 
standards  for  children's  environments. 
CAH  prepared  a  report  titled 
"Accessibility  Standards  for  Children's 
Environments"  which  recommends 
standards  that  would  supplement 
UFAS.  The  scope  of  the  CAH 
recommended  standards  would  not  be 
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limited  to  elementary  schools  and 
special  education  facilities  serving 
diildren  with  physical  disabilities. 
Rather,  the  CAH  recommended 
standards  would  apply  to  all 
environments  where  children  Mdth 
disabilities  are  the  primary  users. 
The  CAH  report  involved: 

•  A  review  of  selected  building  codes, 
standards  and  guidelines; 

•  A  review  of  ergonomic  studies  and 
new  products  and  technologies; 

•  A  review  of  recent  evaluaticm 
literature  on  diildren's  environmentr, 

•  On-site  evaluations  of  existing 
children's  facilities  having  accessibis 
features; 

•  Development  of  draft 
recommendations  for  standards  for 
children's  environments;  and 

•  A  concluding  technical  report 
presenting  the  final  recommendations. 

Copies  of  the  CAH  report,  and  the 
recommendations  developed  in 
conjunction  with  the  U.S.  Department  of 
Education,  are  available  from  die  Access 
Board.  As  a  resuh  of  the  two  activities, 
the  Access  Board  is  aware  of  a  number 
of  State  accessibility  standards  that 
address  the  needs  of  children;  State 
education  agencies  with  accessibility 
standards  for  elementary  schools;  and 
literature,  research  and  technologies 
relevant  to  accessibihty  for  children 
with  disabilities. 

The  Access  Board  requests  comments 
on  the  following  issues  concerning 
accessibility  for  children's 
environments: 

Scope  and  Application  of  the  Intended 
Guidelines 

What  types  of  facilities  should  be 
covered  by  guidelines  for  accessible 
children's  environments?  Should 
application  be  limited  to  only  those 
facilities  where  children  make  up  the 
majority  of  the  user  population? 
Examples  of  these  facilities  would 
include  day  care  centers;  nursery,  pre- 
school, kindergarten,  elementary,  and 
■other  school  programs;  children's 
museums;  and  temporary  child  care 
facilities  in  shopping  malls.  Should  the 
guidelines  also  cover  facilities  used  and 
occupied  by  both  children  and  adults 
such  as  libraries,  theaters,  and  multi- 
purpose community  facilities?  How 
should  the  guidelines  apply  to  such 
facilities  as  children's  day  camps  and 
camps  requiring  overnight  stay? 

Ages  and  Grades  To  Be  Covered 

What  age  groups  riiould  be  covered  by 
the  guidelines?  How  do  the  needs  of 
pre-schoolers  differ  from  children  in 
grades  K-3  and  4-6?  Fcv  example, 
should  the  guidelines  call  for  a  range  In 
which  to  mount  certain  accessible 


elements  depending  on  the  user's  age 
group?  Should  the  guidelines  disoem 
betMneen  age  groups  and  grades,  and 
should  the  scoping  and  technical 
requirements  reflect  those  differences? 
What  grades  and  age  groups  are  served 
by  dlnerent  school  buildings  (e.g., 
elementary  and  middle  sdiools)?  In 
some  jurisdictions,  middle  sdiools 
enroll  students  in  grades  four  through 
six,  while  in  other  jurisdictions  middls 
schools  enroll  students  in  grades  six 
through  eight.  How  shouldthese 
different  grade  groupings  be  addressed 
in  the  guidelines?  To  what  extent,  and 
in  what  situations  are  assistive  services 
the  only  means  of  providing  access?  To 
what  extent  are  children  of  widely 
varying  ages  (e.g.,  ages  5  through  21) 
served  by  the  same  facility,  sudi  as  in 
certain  special  education  facilities  and 
developmental  centers  or  small  private 
schools?  Should  such  facilities  be 
required  to  provide  accessible  elements 
and  features  within  various  reach  ranges 
to  meet  the  needs  of  all  users? 

Other  Standards  and  Guidelines  for 
Children's  Environments 

What  standards  are  currently  being 
used  by  design  professionals  when 
designing  for  accessible  children's 
environments?  What  accessibility 
guidelines  are  used  by  State  and  local 
education  agencies  for  elementary 
schools?  How  do  national  and  local 
plumbing  codes  address  the  type, 
placement  and  spacing  of  such  fsatiu^s 
as  accessible  water  closets  for  schools 
and  other  children's  facilities?  Have  the 
needs  of  children  with  disabilities  been 
properly  served  by  current  accessibihty 
standards  and  guideUnes  when  applied 
to  children's  environments?  In 
environments  designed  and  built  to  be 
accessible  to  adults,  how  have  children 
with  disabilities  adapted  or  managed  to 
safely  uUhze  those  accessible  elements? 

Accessible  Building  Products  and 
Technologies 

What  accessible  building  products, 
such  as  water  closets  and  grab  bars,  are 
available  that  may  suit  the  needs  of 
children  with  disabilities?  What  current 
or  emerging  technologies  may  be 
applied  to  the  built  environment  and 
result  in  increasing  access  for  children 
with  disabilities? 

Elements  and  Features  Unique  to 
Children's  Environments 

Children's  environments  contain 
unique  elements  and  festiues  (e.g.. 
chalkboards  and  lockers)  not  typically 
addressed  in  accessibility  guidelines. 
Should  scoping  and  technical 
requirements  be  developed  for  such 
unique  elements  and  features? 


The  Access  Board  intends  to  address 
accessibility  issues  regarding  fixed  play 
and  recreation  equipment  for  childNO 
with  disabilities  under  separate 
guidelines  to  be  developed  for 
recreation  facilities.  Therefore,  the 
scope  of  the  intended  guidelines  for 
children's  environments  will  not  cover 
such  equipment 

Authorixad  by  wite  of  the  Acoan  Boardoo 
January  13. 1M3. 
KatUMBK.PM-kM, 

Chairman,  Architscturai  and  TnuuportatioB 
Barriers  Compliance  Board. 
[PR  Doc  93-2448  Filed  2-2-03;  8:4S  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart2n 
[SW-FRL-4M»-1] 

Hazardous  Waste  Manaigement 
Syetain:  Identification  and  Uetlng  of 
Haiardoua  Waate;  Proposed  Exduaion 

AOCNCY.  Enviranmentai  Protection 

Agency. 

ACnON:  Proposed  rule  and  request  for 

comment. 

SUMMARY:  The  Environmental  Protectirai 
Agency  (EPA  or  Agency)  today  is 
proposing  to  grant  a  petition  submitted 
by  Marathon  Oil  Company  (Marathon), 
Texas  Qty,  Texas,  to  exclude  certain 
solid  wastes  generated  at  its  facility 
from  the  lists  of  hazardous  wastes 
contained  in  40  CFR  261.31  and  261.32. 
This  action  responds  to  a  delisting 
petition  submitted  under  40  CFR 
260.20,  which  allows  any  person  to 
petition  the  Administrator  to  modify  or 
revoke  any  provision  of  parts  260 
through  265  and  268  of  title  40  of  the 
Code  of  Federal  Regulations,  and  under 
40  CFR  260.22.  which  spedfically 
provides  generators  the  opportunity  to 
petition  the  Administrator  to  exclude  a 
waste  on  a  "generator-specific"  basis 
from  the  hazardoxis  waste  lists.  Today's 
proposed  decision  is  based  on  an 
evaluation  of  uraste-spedfic  information 
provided  by  the  petitioner. 

The  Agency  is  also  proposing  die  use 
of  B  fate  and  transport  model  to  evaluate 
the  potential  impact  of  the  petitioned 
waste  on  human  health  and  the 
environment,  based  on  the  waste- 
specific  informstion  provided  by  die 
petitioner.  This  model  has  been  used  in 
evaluating  the  petition  to  predict  the 
concentration  of  hazardous  constituents 
that  may  be  released  from  the  petitioned 
waste,  once  it  is  disposed  of. 
DATES:  EPA  is  requesting  public 
commMits  on  today's  proposed  decision 
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and  on  the  applicability  of  tbe  fale  and 
transport  model  used  to  evaluate  tbe 
petition.  Comments  will  be  accepted 
until  Marcb  22, 1903.  Comjoents 
postmarked  after  tbe  close  of  tbe 
comment  period  will  be  stamped  "]ate". 

Any  person  may  request  a  hearing  on 
this  proposed  decision  by  filing  a 
request  with  the  Director, 
Characteriation  and  Assessment 
Division,  Office  of  Solid  Waste,  whose 
address  appears  below,  by  February  18, 
1993.  The  request  must  contain  tbe 
information  prescribed  in  40  CFR 
260.20(d). 

AOOR£SSCS:  Send  three  copies  of  your 
comments  to  EPA.  Two  copies  should 
be  sent  to  the  Docket  Qerk.  Office  of 
SoUd  Waste  (OS-305).  U.S. 
Environmental  Protection  Agency.  401 
M  Street,  SW.,  Washington.  DC  20460. 
A  third  copy  should  be  sent  to  Jim  Kent. 
Delisting  Section,  Waste  Identification 
Branch,  CAD/OSW  (OS-333).  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  SW.,  Washington,  DC  20460. 
Identify  your  comments  at  tbe  top  with 
this  regulatory  docket  number:  "F-93- 
MOEP-FFFFF". 

Requests  for  a  bearing  should  be 
addressed  to  the  Director, 
Characterization  and  Assessment 
Division,  Office  of  Solid  Waste  (OS- 
330),  U.S.  Environmental  Protection 
Agency.  401  M  Street.  SW..  Washington, 
DC  20460. 

The  RCRA  regulatory  docket  for  this 
proposed  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington.  DC  20460. 
and  is  available  for  viewing  (room 
M2427)  from  9  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  Federal 
holidays.  Call  (202)  260-9327  for 
appointments.  The  public  may  copy 
material  from  any  regulatory  docket  at 
no  cost  for  the  first  100  pages,  and  at 
$0.15  per  page  for  additional  copies. 
FOR  FURTHER  WRMttfUTKM  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline,  toll  free  at  (800)  424-9346,  or 
at  (703)  920-9810.  For  technical 
information  concerning  this  notice, 
contact  Chichang  Chen,  Office  of  SoUd 
Waste  (OS-333),  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW.. 
Washington.  DC  20460,  (202)  26(>-7392. 

SUPPt^MENTARY  INFORMATION: 

I.  Background 

A.  Authority 

On  January  16. 1981,  as  part  of  its 
final  and  interim  final  regulations 
implementing  section  3001  of  RCRA, 
EPA  published  an  amended  list  of 
hazardous  wastes  from  non-specific  and 
specific  sources.  This  list  has  been 


amesded  several  tinaes,  and  is 
puUisbed  in  40  CFR  261  31  and  261.32. 
These  wastes  an  listed  as  bazardous 
because  tbey  typicaHy  and  frequently 
exhibit  (me  or  more  of  tbe 
characteristics  of  hazardous  wastes 
identified  in  subpart  C  of  part  261  (i.e.. 
ignitability,  corrosivity.  rcNMrtivity,  and 
toxicity)  or  meet  tbe  criteria  for  listing 
contained  in  40  CFR  261.11  (aK2)  or 
(a)(3). 

Individual  waste  streams  may  vary, 
however,  depending  on  raw  materials, 
industrial  processes,  and  other  factors. 
Thus,  while  a  waste  that  is  described  in 
these  regulations  generally  is  hazardous, 
a  specific  waste  from  an  individual 
facility  meeting  the  listing  description 
may  not  be.  For  this  reason.  40  CFR 
260.20  and  260.22  provide  an  exclusion 
procedure,  allowing  persons  to 
demonstrate  that  a  specific  waste  from 
a  particular  generating  facility  should 
not  be  regulated  as  a  hazardous  waste. 

To  have  their  wastes  excluded, 
petitioners  must  show  that  wastes 
generated  at  their  facilities  do  not  meet 
any  of  tbe  criteria  for  which  the  wastes 
were  listed.  See  40  CFR  260.22(a)  and 
the  background  documents  for  the  listed 
wastes.  Ln  addition,  the  Hazardous  and 
Solid  Waste  Amendments  (HSWA)  of 
1984  require  the  Agency  to  consider  any 
factors  (including  additional 
constituents)  other  than  those  for  which 
the  waste  was  listed,  if  there  is  a 
reasonable  basis  to  believe  that  such 
additional  factors  could  cause  the  waste 
to  be  hazardous.  Accordingly,  a 
petitioner  also  must  demonstrate  that 
the  waste  does  not  exhibit  any  of  the 
hazardous  waste  characteristics  (i.e., 
ignitability,  reactivity,  corrosivity,  and 
toxicity),  and  must  present  sufficient 
information  for  the  Agency  to  determine 
whether  the  waste  contains  any  other 
toxicants  at  hazardous  levels.  See  40 
CFR  260.22(a),  42  U.S.C.  6921(f),  and 
the  background  documents  for  the  listed 
wastes.  Although  wastes  which  are 
"delisted"  (i.e.,  excluded)  have  been 
evaluated  to  determine  whether  or  not 
they  exhibit  any  of  the  characteristics  of 
hazardous  waste,  generators  remain 
obligated  under  RCRA  to  determine 
whether  or  not  their  waste  remains  non- 
hazardous  based  on  the  hazardous  waste 
characteristics. 

In  addition,  residues  from  the 
treatment,  storage,  or  disposal  of  listed 
hazardous  wastes  and  mixtures 
containing  listed  hazardous  wastes  are 
also  considered  hazardous  wastes.  See 
40  CFR  261.3  (a)(2)(iv)  and  (c)(2)(i). 
referred  to  as  the  "mixture"  and 
"derived-from"  rules,  respectively.  Such 
wastes  are  also  eligible  for  exclusion 
and  remain  hazardous  wastes  until 
excluded.  On  December  6, 1991,  tbe 


U.S.  Court  of  ApfJeals  for  tbe  District  of 
Columbia  vacated  tbe  "mixtwe/derived 
from"  mlee  aad  remanded  them  to  tbe 
Agmcy  on  procedural  mtHuuls  (5A«I/ 
Oil  Co.  V.  EPA.  950  Pid  741  (D  C  Cir. 
1991)).  On  March  3,1992,  EPA 
reinstated  tbe  mixture  and  derived-frtmi 
rules  on  an  interim  basis,  and  solicHed 
comments  on  other  ways  to  regulate 
waste  mixtures  and  residues  (57  FR 
7628).  The  Ag«)cy  Is  going  to  address 
issues  related  to  waste  mixtures  and 
residues  in  a  future  rulemaking. 

B.  Approach  Used  to  Evohiate  This 
Petition 

This  petition  requests  a  delisting  for 
a  listed  bazardous  waste.  In  making  the 
initial  delisting  determination,  tbe 
Agency  evaluated  tbe  petitioned  waste 
against  tbe  listing  criteria  and  factms 
cited  in  40  CFR  261.11  (a)(2)  and  (a)0). 
Based  on  this  review,  the  Agency  agreed 
%vitb  the  petitioner  that  the  waste  is 
non-hazardous  with  respect  to  tbe 
original  listing  criteria.  (If  the  Agency 
had  found,  based  on  this  review,  that 
the  waste  remained  bazardous  based  on 
tbe  factora  for  which  tbe  waste  was 
originally  listed.  EPA  would  have 
proposed  to  deny  the  petition.)  EPA 
then  evaluated  the  waste  with  respect  to 
other  factors  or  criteria  to  assess 
whether  there  is  a  reasonable  basis  to 
believe  that  such  additional  factors 
could  cause  the  waste  to  be  hazardous. 
The  Agency  considered  whether  the 
waste  is  acutely  toxic,  and  considered 
the  toxicity  of  the  constituents,  tbe 
concentration  of  the  constituents  in  the 
waste,  their  tendency  to  migrate  and  to 
bioaccumulate,  their  persistence  in  the 
environment  once  released  from  the 
waste,  plausible  and  specific  types  of 
management  of  the  petitioned  waste,  tbe 
quantities  of  waste  generated,  and  waste 
variability. 

For  this  delisting  determination,  the 
Agency  used  such  information  to 
ideiUif^  plausible  exposure  routes  (i.e.. 
ground  water,  surface  water,  air)  for 
bazardous  constituents  present  in  tbe 
petiticMied  waste.  Tbe  Agency 
determined  that  disposal  in  a  landfill  is 
the  most  reasonable,  worst-case  disposal 
scenario  for  Marathon's  petitioned 
waste,  and  that  tbe  major  exposure  route 
of  concern  would  be  ingestion  of 
contaminated  groimd  water.  Therefore, 
the  Agency  is  proposing  to  use  a 
particular  fate  and  transport  model  to 
predict  the  maximum  allowable 
concentrations  of  baaardous 
constituents  that  may  bei  released  from 
tbe  petitioned  waste  after  disposal  and 
to  determine  tbe  potential  impact  of  tbe 
disposal  of  Marathon's  petitioned  waste 
on  human  health  and  the  environment. 
Specifically,  the  Agency  used  the 


maximum  estimated  waste  volume  and 
the  maximum  reported  leachate 
concentrations  as  inputs  to  estimate  the 
constituent  concentrations  in  the 
ground  water  at  a  hypothetical  receptor 
well  downgradient  from  the  disposal 
site.  The  calculated  receptor  well 
concentrations  (referred  to  as 
compliance-point  concentrations)  were 
then  compared  directly  to  the  health- 
based  levels  used  in  delisting  decision- 
making for  the  hazardous  constituents 
of  concern. 

EPA  believes  that  this  fate  and 
transport  model  represents  a  reasonable 
worst-case  scenario  for  disposal  of  the 
petitioned  waste  in  a  landfill,  and  that 
a  reasonable  worst-case  scenario  is 
appropriate  when  evaluating  whether  a 
waste  should  be  relieved  of  the 
protective  management  constraints  of 
RCRA  subtitle  Q  The  use  of  a 
reasonable  worst-case  scenario  results  in 
conservative  values  for  the  compliance- 
point  concentrations  and  ensures  that 
the  waste,  once  removed  from 
hazardous  waste  regulation,  will  not 
pose  a  threat  to  human  health  or  the 
environment.  Because  a  delisted  waste 
is  no  longer  subject  to  hazardous  waste 
control,  the  Agency  is  generally  unable 
to  predict  and  does  not  control  how  a 
waste  will  be  managed  after  delisting. 
Therefore,  EPA  currently  believes  that  it 
is  inappropriate  to  consider  extensive 
site-specific  factors  when  applying  the 
fate  and  transport  model.  For  example, 
a  generator  may  petition  the  Agency  for 
delisting  of  a  metal  hydroxide  sludge 
which  is  currently  being  managed  in  an 
on-site  landfill  and  provide  data  on  the 
nearest  drinking  water  well, 
permeability  of  the  aquifer, 
dispersivities,  etc.  If  the  Agency  were  to 
base  its  evaluation  solely  on  these  site- 
specific  fectors,  the  Agency  might 
conclude  that  the  waste,  at  that  specific 
location,  cannot  affect  the  closest  well, 
and  the  Agency  might  grant  the  petition. 
Upon  promulgation  of  the  exclusion, 
however,  the  generator  is  under  no 
obligation  to  continue  to  manage  the 
waste  at  the  on-site  landfill.  In  fact,  it  is 
likely  that  the  generator  will  either 
choose  to  send  the  delisted  waste  off 
site  immediately,  or  will  eventually 
reach  the  capacity  of  the  on-site  faciUty 
and  subsequently  send  the  waste  off  site 
to  a  facility  whidi  may  have  very 
different  hydrogeological  and  exposure 
conditions. 

The  Agency  also  considers  the 
applicability  of  ground-water 
monitoring  data  during  the  evaluation  of 
delisting  petitions.  In  this  case,  the 
Agency  determined  that,  because 
Marathon  is  seeking  an  upfront  delisting 
(i.e.,  an  exclusion  based  on  data  from 
waste  generated  from  a  pilot-scale 


treatment  process),  ground-water 
monitoring  data  collected  from  the  areas 
where  the  petitioner  plans  to  dispose  of 
the  waste  in  the  future  are  not 
necessary.  Because  the  petitioned  waste 
is  not  currently  generated  or  disposed 
of,  ground-water  monitoring  data  would 
not  characterize  the  effects  of  the 
petitioned  waste  on  the  underlying 
aquifer  at  the  disposal  sites  and,  thus, 
would  serve  no  purpose.  Therefore,  the 
Agency  did  not  request  ground-water 
monitoring  data. 

Marathon  petitioned  the  Agency  for 
an  upfront  exclusion  (for  waste  that  has 
not  yet  been  generated)  based  on 
descriptions  of  a  pilot-scale  thermal 
desorption  system  used  to  treat  the  filter 
cake  of  API  separator  bottom  sludge  and 
dissolved  air  notation  (DAF)  float, 
characterization  of  untreated  API/DAF 
wastes  that  will  be  treated  in  the  future 
by  the  thermal  desorption  system,  and 
results  from  the  analysis  of  unstabilized 
and  stabilized  residual  solids  generated 
during  treatability  tests  conducted 
(using  samples  of  Marathon's  API/DAF 
filter  cake)  at  an  off-site  pilot-scale 
thermal  desorption  system. 

Similar  to  other  facilities  seeking 
upfront  exclusions,  this  upfront 
exclusion  (i.e.,  an  exclusion  based  on 
information  characterizing  the  process 
and  waste)  would  be  contingent  upon 
Marathon  conducting  analytical  testing 
of  representative  samples  of  the 
petitioned  waste  once  the  treatment  unit 
is  on-line  at  the  Texas  City  refinery. 
Specifically,  Marathon  will  be  required 
to  collect  representative  samples  from 
its  full-scale  thermal  desorption 
treatment  system,  once  it  is  operational, 
to  verify  that  the  treatment  system  is  on- 
line and  operating  as  described  in  the 
petition.  The  verification  testing  would 
require  Marathon  to  demonstrate  that 
the  established  thermal  desorption 
system  can  render  the  petitioned  waste 
non-hazardous  (i.e.,  a  waste  that  meets 
the  Agency's  verification  testing 
conditions). 

From  the  evaluation  of  Marathon's 
delisting  petition,  a  list  of  constituents 
was  developed  for  the  verification 
testing  conditions.  Proposed  maximum 
allowable  teachable  concentrations  for 
these  constituents  were  derived  by  back 
calculating  from  the  delisting  health- 
based  levels  through  the  proposed  fate 
and  transport  model  for  a  landfill 
management  scenario.  These 
concentrations  (i.e.,  "delisting  levels") 
are  part  of  the  proposed  verification 
testing  conditions  of  the  exclusion. 

The  Agency  encourages  the  use  of 
upfront  delisting  petitions  because  they 
have  the  advantage  of  allowing  the 
applicant  to  know  what  treatment  levels 
for  constituents  will  be  sufficient  to 


render  specific  waste*  non-hazardous, 
before  investing  in  new  or  modified 
waste  treatment  systems.  Therefore, 
upfront  delistings  will  allow  new 
facilities  to  receive  exclusions  prior  to 
generating  wastes,  which,  without 
upfront  exclusions,  would 
unnecessarily  have  been  considered 
hazardous.  Upfront  delistings  for 
existing  facilities  can  be  processed 
concurrently  during  construction  or 
permitting  activities;  therefore,  new  or 
modified  treatment  systems  should  be 
capable  of  producing  wastes  that  are 
considered  non-hazardous  sooner  than 
otherwise  would  be  possible.  At  the 
same  time,  conditional  testing 
requirements  to  verify  that  the  delisting 
levels  are  achieved  by  the  fully 
operational  treatment  systems  will 
ensure  that  only  non-hazardous  wastes 
are  removed  from  subtitle  C  control. 
Finally,  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  specifically 
require  the  Agency  to  provide  notice 
and  an  opportunity  for  comment  before 
granting  or  denying  a  final  exclusion. 
Thus,  a  final  decision  will  not  be  made 
until  all  public  comments  (including 
those  at  public  hearings,  if  any)  on 
today's  proposal  are  addressed. 

II.  Disposition  of  Delisting  Petition 

Marathon  Oil  Company,  Texas  City, 
Texas 

A.  Petition  for  Exclusion 

Marathon  Oil  Company's  (Marathon) 
refinery,  located  in  Texas  City,  Texas, 
produces  fuels,  aromatics,  and 
petrochemical  feedstocks  from  crude 
oil.  Marathon  petitioned  the  Agency  to 
exclude  residual  solids  resulting  from 
thermal  desorption  treatment  of  API 
separator  bottom  sludge  and  dissolved 
air  floatation  (DAF)  float.  The  residual 
solids  are  presently  listed,  in 
accordance  with  40  CFR  261.3(c)(2)(i) 
(i.e.,  the  "derived  from"  rule),  as  EPA 
Hazardous  Waste  No.  K051— "API 
separator  sludge  from  the  petroleum 
refining  industry"  and  EPA  Hazardous 
Waste  No.  K048 — "Dissolved  air 
floatation  (DAF)  float  from  the 
petroleum  refining  industry".  The  listed 
constituents  of  concern  for  K048  and 
K051  wastes  are  faexavalent  chromium 
and  lead  (see  40  CFR  part  261.  appendix 
VII). 

Marathon  petitioned  the  Agency  to 
exclude  its  residual  solids  because  it 
does  not  believe  that  the  waste,  once 
generated,  will  meet  the  listing  criteria. 
Based  on  treatability  studies  using 
Marathon's  API/DAP  wastes,  Marathon 
claims  that  its  treatment  process  will 
generate  a  non-hazardous  waste  because 
the  constituents  of  concern  in  the  waste 
are  either  not  present  or  are  in  ui 
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essentially  immobile  farm.  Marathon 
also  believes  that  the  treated  waste  will 
not  contain  any  other  constituents  that 
would  render  it  hazardous.  Review  of 
this  petition  included  consideration  of 
the  original  Hsting  criteria,  as  well  as 
the  additional  factors  required  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984.  See 
section  222  of  HSWA.  42  U.S.C  6921(f). 
and  40  CFR  260.22(dM2H4).  Today's 
proposal  to  grant  this  petition  for 
delisting  is  the  result  of  the  Agency's 
evaluation  of  Marathon's  petition. 

B.  Bockffound 

On  June  28, 1991,  Marathon 
petitioned  the  Agency  to  exclude  its 
residual  solids  resulting  from  treatment 
of  its  API  separator  bottom  sludge  and 
DAF  float  by  thermal  desorption  from 
the  lists  of  hazardous  wastes  contained 
in  40  CFR  261.31  and  261.32,  and 
subsequently  provided  additional 
information  to  complete  its  petition. 
Specifically,  Marathon  requested  that 
the  Agency  grant  an  upfront  exclusion 
(i.e..  an  exclusion  that  applies  to  waste 
not  presently  generated)  for  residual 
solids  generated  by  the  thermal 
desorption  treatment  system  to  be 
constructed  at  its  Texas  Qty.  Texas 
refmery. 

In  support  of  its  petition.  Marathon 
submitted  (1)  detailed  descriptions  and 
schematics  of  its  manubcturing  process 
and  the  pilot-scale  treatment  process;  (2) 
detailed  descriptions  of  the  proposed 
full-scale  thermal  desorption  unit  and 
its  proposed  operating  parameters ';  (3) 
total  constituent  analysis  results  for  the 
eight  Toxicity  Characteristic  (TC)  metals 
listed  in  40  CFR  261.24  and  five  other 
metals  from  representative  samples  of 
the  thickened  API/DAF  slud^. 
untreated  API/DAF  fiher  cake,  and 
residual  solids;  (4)  results  from  the 
Toxicity  Characteristic  Leadiing 
Procedure  (TCLP.  SW-846  Method 
1311)  iior  the  TC  constituents  and  other 
extractable  nwtals,  volatile  organics  and 
semi-volatile  organics,  pesticides,  and 
herbicides  from  representative  samples 
of  residual  soUds;  (5)  total  constituent 
analysis  results  for  volatile  and  semi- 
volatile  organic  constituents  from  the 
thickened  API/DAF  sludge,  untreated 
filter  cake,  and  residual  solids;  (6) 
resuhs  from  total  oil  and  grease  analyses 
from  the  untreated  filter  cake  and 
residual  solids:  (7)  total  cyanide  results 
and  moisture  content  from  the 
thickened  API/DAF  sludge,  untreated 
niter  cake,  and  residual  solids;  (8)  test 


'  Maralhaa  has  claimed  some  lr«atinanl  proces* 
description*  as  cooAdential  busuMss  infonitation 
(CBI).  This  information,  therefore,  is  doI  available 
io  the  RCRA  public  dockal  for  today's  notice. 


results  and  information  regarding  the 
hazardous  waste  characteristics  of 
ignitability,  corrosivity.  and  reactivity 
for  the  residual  solids;  (9)  resuhs  from 
theMuhiple  Extraction  Procedure 
(MEP,  SW-846  Method  1320)  for  the  TC 
and  other  metals  from  representative 
samples  of  the  stabilized  residual  solids: 

(10)  results  from  the  TCLP  for  cyanide 
for  the  stabilized  residual  solids;  and 

(11)  reactive  sulfide  and  cyanide  results 
for  the  stabilized  residual  solids. 

Marathon  produces  fuels,  aromatics, 
and  petrochemical  feedstocks  by 
processing  crude  oil  at  its  Texas  City, 
Texas  refinery.  The  refinery  also 
produces  fuel  blendstocks  and  partially 
refrned  fisedstocks  for  other  Marathon 
Oil  fKilities.  Marathon's  refinery  is 
designed  to  process  only  light,  low 
sulfur  (less  than  0.2  percent)  crude  oils 
which  are  low  in  metals  and  other 
impurities.  The  crude  oil  undergoes  a 
series  of  processes  including  separation/ 
distillation,  fluid  catalytic  cracking 
conversion,  alkylation,  and  blending. 
Wastewater  streams  are  produced 
throughout  the  refining  process. 
Specifically,  wastewater  originates  from 
the  crude  unit,  Reformer/Udex  units. 
Light  Ends  unit,  Fluid  Catalytic 
Cracking  Unit,  Cooling  Towers.  Boiler 
House,  and  spent  caustic  tanks,  as  well 
as  from  equipment  cleaning.  The 
various  wastewater  streams  are 
transported  to  Marathon's  on-site 
wastewater  treatment  plant.  Marathon's 
wastewater  treatment  plant  includes 
primary,  intermediate,  secondary,  and 
tertiary  treatment.  The  primary  and 
intermediate  treatment  section  consists 
of  an  American  Petroleum  Institute 
(API)  separator  and  a  Dissolved  Air 
Floatation  (DAF)  Unit.  The  API 
separator  and  DAF  unit  allow  for  the 
continuous  gravity  separation  of  oil.  oily 
sludge  and  grit  from  tlie  wastewater. 
The  oil  and  solids  removed  from  the 
API/DAF  waste  are  transferred  to  tanks 
for  free  water  removal.  This  mixture  is 
then  dewatered  in  a  recessed  plate  filter 
press.  The  water  from  the  transfer  tanks 
and  filter  press  is  recycled  to  the  front 
of  the  API  separator,  the  oil  is  returned 
to  the  refinery  process,  and  the  solids 
(filter  cake)  are  transported  off-site  for 
disposal. 

Prior  to  November  8, 1988,  Marathon 
disposed  of  its  /VPl  bottom  sludge  and 
DAF  float  at  the  Gulf  Coast  Waste 
Disposal  Authority  (GCWDA)  land 
treatment  unit  located  in  Texas  Qty, 
Texas.  On  November  8, 1988.  GCWDA 
initiated  closure  of  the  unit.  Marathon 
began  dewatering  operations  on 
November  8, 1988  using  an  on-site 
recessed  filter  press  to  produce  a 
combined  API/DAF  waste  filter  cake 
suitable  for  landfill  disposal.  Between 


November  8, 1988  and  the  promulgation 
of  Land  Disposal  Restrictions  (LDRJ  on 
November  8. 1990,  Marathon  disp<»ed 
of  dewatered  API/DAF  filter  cake  at  the 
GCWDA  landfill  located  in  Texas  Qty, 
Texas  and  the  Chemical  Waste 
Management,  Inc.  landfill  located  in 
Carlyss.  Louisiana.  (The  promulgation 
of  LDR  required  the  treatment  of  API/ 
DAF  waste  prior  to  land  disposal  using 
solvent  extraction  or  incineration.) 
Marathon  selected  the  Rhone-Poulenc 
Basic  Chemical  Company  indnerator  in 
Houston,  Texas  to  meet  LDR 
requirements  for  API/DAF  wastes,  with 
the  larger  Rhone-Foulenc  incinerator  in 
Baton  Rouge,  Louisiana  as  a  backup 
incinerator  should  problems  arise  at  the 
Houston  facility.  As  the  incinerators 
selected  for  treatment  of  these  wastes 
only  accept  dilute  sludges,  Marathon 
discontinued  the  use  of  the  recessed 
plate  filter  press  and  currently  only 
generates  a  dilute  slud^  waste. 

Marathon  elected  to  mvestigiate  the 
feasibility  of  treating  its  API/DAF  filler 
cake  using  a  proprietary  thermal 
desorption  process  developed  by 
Remediation  Technologies.  Inc.  Thermal 
desorption  refers  to  the  separation  of 
volatile  and  semi-volatile  constituents 
from  a  solid  matrix  through 
volatilization  by  an  indirect  heat  source. 
Marathon  believes  that  effident 
removals  can  be  achieved  at  relatively 
low  treatment  temperatures,  making 
thermal  desorption  a  cost  effective 
techrK>logy  for  the  remediation  of  solids 
contaminated  with  hazardous  organic 
constituents. 

Marathon  chose  to  perform  API/DAF 
sludge  treatability  studies  on  a  1,000 
pound  per  hour  thermal  desorption 
treatment  unit  at  an  off-site  (adlity.  The 
system  was  designed  and  constructed  to 
perform  large  scale  treatability  studies 
and  to  test  and  (^timize  system 
components.  Marathon  believes  that  the 
1,000  pound  per  hour  system  provides 
pilot  study  capabilities  with  minimal 
field  scale-up.  Marathon's  proposed 
full-scale  thermal  desorption  unit  will 
have  the  capacity  to  process  2,000 
pounds  per  hour  of  API/DAF  filler  cake. 

Maraloon's  pilot-scale  thermal 
desorption  treatability  study  was 
performed  as  described  below.  The  raw 
nher  cake  was  fad  into  the  processor 
through  a  covered  gravity  feed  hopper. 
The  thermal  desorption  unit  contained 
two  7-inch  intermeshing  counter- 
rotational  screw  conveyors  and  bad  the 
capacity  to  process  1,000  pounds  of 
material  per  hour.  The  thermal  screw 
processors  are  an  indirect  heat 
exchanger  commonly  used  to  dry  solid 
and  sludge  materials.  The  thermal 
screws  contain  a  non-contact  circulating 
heat  transfer  fluid  (a  molten  salt)  to 
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elevate  the  temperature  of  the  solids  in 
the  processor.  The  heated  media 
continuously  circulates  through  the 
hollow  flights  of  the  screw  augers, 
travels  the  length  of  the  screws  and 
returns  throu^  the  center  of  the  shaft 
to  the  heater.  The  molten  salt  raises  the 
temperature  of  the  solids,  resulting  in 
the  volatilization  of  volatile  and  semi- 
volatile  constituents.  The  heater  for  the 
molten  salt  was  direct  fired  with  natural 
gas  as  fiiel.  Becaiise  the  filter  cake  was 
4Q-50  percent  water,  during  the 
treatability  demonstration,  the  waste 
was  put  through  an  initial  pass  through 
the  system  to  selectively  remove  water. 
The  residence  time  during  this  phase 
was  approximately  15-20  minutes  with 
the  solids  attaining  an  exit  temperature 
of  approximately  212  "F.  The  material 
was  men  reprocessed  for  an  additional 
60  minutes  using  two  consecutive  30 
minute  cycles,  with  molten  salt 
temperatures  of  850  °F  to  900  "F. 
Therefore,  all  waste  material  were 
treated  for  75-80  minutes  (in  three 
passes,  including  an  initial  15-  to  20- 
minute  pass  to  remove  moisture  and 
two  30-minute  passes  to  remove 
organics)  and  had  an  average  exit 
temperature  of  738  *F.  A  cooling  screw 
is  the  final  component  in  the  solids 
handling  system  which  is  designed  to 
cool  the  residual  materials  to  a 
temperature  of  140  "¥  for  subsequent 
handling. 

An  inert  atmosphere  was  maintained 
in  the  thermal  desorption  processor 
through  the  introduction  of  a  nitrogen 
stream  (preheated  to  1,000  °F)  at  a  flow 
rate  of  approximately  10  standard  cubic 
feet  per  minute.  This  gas  stream  also 
enhances  volatilization  of  organics. 
Vapors  were  removed  from  the  thermal 
processor  with  a  vacuum  blower  and 
treated  in  the  off-gas  handling  system. 
Particulates  entrained  in  the  gas  stream 
were  collected  using  a  cyclone.  These 
particulates  were  combined  with  the 
residual  solids  as  they  exited  the 
cooling  screw  and  were  included  in  the 
sampling  of  the  waste.  The  volatilized 
moisture  and  organics  are  subsequently 
condensed  in  a  two-stage  system.  Initial 
gas  cooling  takes  place  in  a  quench/ 
settling  dumber.  This  is  followed  by 
condensation  in  a  shell  and  tube  heat 
exchanger.  Materials  condensed  are 
collected  in  an  oil/water  separator 
where  most  of  the  water  is  recycled  as 
quench  water  and  the  oil  phase  is 
returned  to  the  refinery  for  recycling. 
The  remaining  non-condensable  gas 
stream  is  passed  through  an  activated 
carbon  unit  to  remove  organic 
compounds  prior  to  release  to  the 
atmosphere. 

Marathon's  proposed  full-scale 
thermal  desorption  unit  will  treat  the 


API/DAF  filter  cake  by  a  very  similar 
process.  Hie  process  will  vary  from  the 
pilot-scaleprocess  in  the  following 
areas:  (1)  The  API/DAF  filter  cake  will 
be  fed  to  the  processor  from  a  hopper 
using  a  covered  conveyor  system 
equipped  with  a  weigh  bridge:  (2)  filter 
cake  will  be  introduced  to  the  thermal 

ftrocessor  through  a  double  dump  air 
ock  to  minimisM  the  introduction  of 
ambient  air  into  the  system;  (3)  the  full- 
scale  thermal  processor  will  consist  of 
two  24-inch  intermeshing  counte^ 
rotational  screw  conveyors  and  the  unit 
will  be  designed  to  operate  as  a  single 
pass  treatment  system  (instead  of  the 
three  passes  used  in  the  pilot-scale 
operation);  and  (4)  the  particulates 
collected  in  the  cyclone  will  be  recycled 
to  the  processor  waste  feed.  If  the 
exclusion  is  granted,  Marathon  plans  to 
dispose  of  the  residual  solids  at  either 
an  on-site  or  off-site  non-hazardous 
waste  landfill. 

Marathon  proposed  to  monitor  metal 
concentrations  in  the  residual  solids.  If 
metal  concentrations  do  not  meet 
delisting  levels,  then  Marathon  would 
follow  the  thermal  desorption  treatment 
with  stabilization.  The  waste  would  be 
stabilized  through  the  addition  of  water 
and  a  high  concentration  alkaline 
reagent,  (i.e.,  portland  cement).  This 
addition  would  be  accomplished  with  a 
twin  ribbon  screw  mixer,  pug  mill,  or 
twin  screw  conveyor  which 
incorporates  the  water  and  alkaline 
reagent  with  the  residual  material  as  it 
exits  the  cooling  screw.  Addition  rates 
of  water  and  alkaline  reagent  would  be 
achieved  with  an  in-line  weigh-feeder 
which  controls  separate  actuators  for 
each  addition. 

Marathon  petitioned  for  an  upfront 
delisting  for  residual  solids  generated 
from  the  thermal  desorption  treatment 
of  its  API/DAF  filter  cake.  Therefore. 
Marathon  initiated  a  sampling  program 
in  October  1990  to  characterize 
untreated  API/DAF  filter  cake  and 
treated  residual  solids.  Subsequently, 
the  Land  Disposal  Restrictions  (LDR) 
regulations  for  K048  and  K051 
nonwastewater  wastes  went  into  effect 
on  November  8, 1990  (see  55  FR  22520; 
June  1, 1990).  Marathon  was  able  to 
collect  three  composite  samples  of  the 
API/DAF  waste  filter  cake,  before 
Marathon  ceased  operation  of  the  filter 
press  in  November  of  1990  to  comply 
with  the  LDR  requirements.  The  dilute 
sludge  generated  prior  to  the  filter  press 
was  more  suitable  for  incineration.  To 
supplement  the  treatability 
demonstration,  Marathon  obtained  five 
additional  representative  API/DAF 
waste  grab  samples  upstream  of  the 
inactive  filter  press.  These  grab  samples 


were  used  to  document  the  uniformity 
of  Marathon's  waste  generation. 

For  Marathon's  treatability  study, 
three  55-gallon  drums  of  API/DAF  filter 
cake  material  were  collected  directly 
from  Marathon's  recessed-plate  filter 
press.  A  minimimi  of  four  randomly 
selected  grab  samples  of  filter  cake  were 
collected  from  each  cycle  of  the  filter 
press.  The  filter  press  was  cycled  two  to 
three  times  per  day,  providing  a 
minimum  of  eight  individual  grab 
samples  per  composite.  A  55-gallon 
volume  of  each  sample  of  API/DAF 
filter  cake  was  required  to  conduct  a 
treatability  demonstration  that  would  be 
representative  of  the  full-scale  thermal 
desorption  process. 

In  order  to  characterize  the  residual 
solids  from  the  thermal  desorption 
treatability  study,  stunples  of  the  filter 
cake  and  final  residual  solids  were 
collected  diuing  the  treatability 
demonstrations.  An  8-ounce  grab 
sample  of  feed  material  was  collected  at 
10  minute  intervals  throughout  each  of 
the  three  individual  treatabihty  tests. 
Following  each  of  the  three  individual 
treatability  tests,  the  grab  samples  were 
combined  to  form  composite  samples. 
The  collection  vessel  for  the  residual 
solids  forms  an  air  tight  seal  with  the 
processor  during  treatment.  Therefore, 
after  each  of  the  three  individual 
treatability  tests,  composite  samples  of 
residual  solids  were  generated  by 
collecting  grab  samples  at  increasing 
depths  in  me  collection  vessel.  A 
minimum  of  eight  grab  samples  were 
used  for  each  composite.  Each 
composite  of  residual  solids 
corresponds  to  a  composite  of  filter 
cake. 

Each  of  the  three  composite  samples 
of  filter  cake  and  residual  solids  were 
analyzed  for  total  constituent 
concentrations  of  the  TC  metals, 
antimony,  beiyllium,  nickel,  vanadium, 
and  zinc;  total  constituent 
concentrations  of  volatile  and  semi- 
volatile  organic  compounds;  percent  oil 
and  grease  content;  percent  moisture 
content:  and  total  concentrations  of 
cyanide.  Each  of  the  three  composite 
samples  of  residual  soUds  were  also 
analyzed  for  Toxicity  Characteristic 
Leaching  Procedure  (TCLP)  leachate 
concentrations  (i.e.,  mass  of  a  particular 
constituent  per  unit  volume  of  extract) 
of  the  TC  metals,  antimony,  beryllium, 
nickel,  vanadium,  zinc,  volatile  and 
semi-volatile  organic  compounds,  and 
pesticides  and  herbicides. 

Marathon  claims  that  due  to 
consistent  manufacturing  and  waste 
treatment,  the  analytical  data  obtained 
bom  the  samples  are  representative  of 
any  variation  in  the  residual  solids 
constituent  concentrations.  To 
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deoionstnte  this,  Marathon  collected  an 
additional  five  grabs  of  unHhered, 
thickened  API/DAF  sludge  upstream  of 
the  inactive  filter  press.  To  secure 
representative  samples  of  the  thickened 
API/DAF  sludge,  samples  were  takoi 
from  full  5,000-gallon  tank  trucks 
immediately  following  the  transfer  of 
waste  from  Marathon's  thickening  tanks. 
The  samples  were  taken  over  a  period 
of  four  weeks  and  analyzed  for  total 
constituent  concentraticms  of  the  TC 
metals,  antimony,  beryllium,  nickel, 
vanadium,  zinc,  volatile  and  semi- 
volatile  organic  compounds,  and 
cyanide.  The  Agency  believes  that  these 
samples  are  representative  of  the  API/ 
DAF  waste  that  will  be  treated  using  the 
titter  press  and  thermal  desorption 
process. 

Marathon  also  stabilized  four  samples 
of  the  residual  solids  resulting  from  the 
treatment  of  Marathon's  API/DAF  filler 
cake,  Marathon  used  three  composite 
samples  of  residual  solids  from  the 
treatability  demonstration,  and  a  fourth 
composite,  consisting  of  equal  porticms 
of  the  other  three  composites,  to 
demonstrate  the  effectiveness  of  its 
stabilization  process.  Prior  to  final 
stabilization  testing,  a  separate  two- 
gallon  composite  of  thermal  desorption 
residua]  solids  (a  screening  sample  with 
similar  physical  and  analytical 
properties  to  Marathon's  four  composite 
Scmiples)  was  utilized  for  preliminary 
stabilization  testing  and  reagent 
optimization.  Reagents  utilized  for  the 
stabilization  treatability  study  included 

Portland  cement  (Type  I),  fly  ash,  lime 
iln  residue,  and  quicklime.  Bench- 
scale  tests  were  performed  on  the 
screening  samples  to  determine  the 
optimum  formulation  of  stabilization 
reagent(s)  required  to  achieve  maximum 
immobilization  of  inorganic 
constituents  of  concern.  The 
recommended  reagent  formulation, 
based  on  the  bench-scale  test,  was  then 
used  to  stabilize  Marathon's  residual 
solids  in  the  laboratory.  Specifically, 
each  of  Marathon's  four  samples  was 
stabilized  with  the  addition  of  0.25  parts 
of  water  and  0.15  parts  of  portland 
cement  (Type  I)  per  1.00  part  by  weight 
of  sample.  The  four  stabilized  residual 
solids  were  subjected  to  the  TCLP- 
Multiple  Extraction  Procedure  (TCLP- 
MEP)  ^  to  demonstrate  long-term 
leaching  characteristics.  Marathon 
analyzed  each  of  the  four  stabilized 
residual  solids  for  TCLP-MEP  leachate 
concentrations  of  the  TC  metals, 
antimony,  beryllium,  nickel*  vanadium. 


and  zinc;  total  organic  carbon;  TCLP 
leachate  concentrations  of  cjranide; 
corrosivity  and  ignitability;  reactive 
sulfide  and  cyanide;  and  strength,  bulk 
density,  and  volume  expansion. 

C  Agency  Analysis 

Marathon  used  SW-«46  Methods 
7041  through  7950  to  quantify  the  total 
constituent  concentrations  of  the  TC 
metals,  antimony.  berylUum,  nickel, 
vanadium  and  zinc  in  the  thickened 
sludge,  untreated  filter  cake,  and 
residual  solids.  Marathon  used  SW-846 
Method  9010  to  quantify  the  total 
constituent  concentrations  of  cyanide  in 
the  same  three  materials.  MaraUion  used 
SW-846  Method  1311  (TCLP)  to 
quantify  the  teachable  concentrations  of 
the  TC  metals,  antimony,  beryllium, 
nickel,  vanadium  and  zinc  in  the 
residual  solids.  Table  1  presents  the 
maximum  total  constituent 
concentrations  of  the  metals  and 
cyanide  for  the  thickened  sludge, 
untreated  filter  cake,  and  residual 
solids.  Table  2  presents  the  maximum 
leachate  (TCLP)  concentrations  of  the 
metals  and  cyanide  in  the  residual 
solids. 

Table  1.— Maximiai  Total  CoNSTnuENT 

CONCENTRATKDNS       (MG/KG)  ^API/DAF 

Wastes) 


Table  2.— Maximum  TCLP  Leachate 
Concentrations  (mqA)  (APVDAF 
Wastes)— Continued 
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Table  2.— Maximum  TCLP  Leachate 
Concentrations  (mg/l)  (API/D/^F 
Wastes) 
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Detection  limits  in  Tables  1  and  2 
represent  the  lowest  concentrations 
quantifiable  by  Marathon  when  using 
the  appropriate  SW-846  analytical 
method  to  analjrze  its  waste.  (Detection 
limits  may  vary  according  to  the  waste 
and  waste  matrix  being  analyzed,  i.e., 
the  "cleanliness"  of  waste  matrices 
varies  and  "dirty"  waste  matrices  may 
cause  interferences,  thus  raising  the 
detection  limits.) 

Using  SW-846  Method  9071. 
Marathon  determined  that  its  residual 
solids  had  a  maximum  oil  and  grease 
content  of  0.0086  percent;  therefore,  the 
TCLP  analysis  did  not  have  to  be 
modified  in  accordance  with  the  Oily 
Waste  Extraction  Procedure  (i.e.,  wastes 
having  more  than  one  percent  total  oil 
and  grease  may  either  have  significant 
concentrations  of  constituents  of 
c(BM»m  in  the  oil  phase,  which  may  not 
be  assessed  using  the  standard  TCLP 
leachate  procedure,  or  the  concentration 
of  oil  and  grease  may  be  sufficient  to 
coat  the  solid  phase  of  the  sample  and 
interfere  with  the  leaching  of  metals 
frt)m  the  sample).  See  SW-d46  Method 
1330  for  the  Oily  Waste  Extraction 
Procedure. 

Marathon  provided  information, 
pursuant  to  40  CFR  260.22,  indicating 
that  the  resithtal  solids  are  not  expected 
to  demonstrate  the  characteristics  of 
ignitability  or  corrosivity.  See  40  CFR 
261.21  and  261.22,  respectively. 

Marathon  used  SW-846  Methods 
8240  and  8270  to  quantify  the  total 
constituent  concentrations  of  volatile 
and  semivolatile  organic  compounds, 
respectively,  in  the  thickened  sludge, 
untreated  filter  cake,  and  residual 
solids.  Marathon  used  the  sauM 
methotls  to  quantify  the  leachable 
concentratitms  of  volatile  organic 
compouiKia  and  semi-volatile  fvganic 
compounds  in  the  residual  solids, 
following  extraction  by  SW-846  Method 
1311  (TCXP).  Marathon  used  SW-846 
Methods  8080  and  8150  to  quantify  the 
total  leachable  coostituent 
concentrations  of  pesticides  and 
herbidiles.  respecUvefy,  following 
extiactioa  by  SW-«46  Method  1311 
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(TCLP)  in  the  residual  solids.  Table  3 
presents  the  maximum  total 
concentrations  of  all  detected  organic 
constituents  in  Marathon's  waste  in  the 
luitreeted  filter  cake  and  residual  solids. 


II 


as  well  as  other  toxic  constituents  found 
in  the  upstream  sludge  prior  to  filteringi. 
Only  benzene  and  toluene  were 
detected  in  the  total  constituent 
analyses  of  the  treated  residuals.  No 


organic  constituents  were  detected  in 
the  leachate  from  the  residual  solids 
samples. 


TABLE  3,— Maximum  Total  CoNsmuDfr  Concentrations  (mg/Kg)  ^  (APl/DAF  Wastes) 
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Marathon  used  the  modified  SW-846 
Method  1320  (TCLP-MEP,  with  the 
extraction  procedure  in  Step  7.1  of  the 
MEP  replaced  with  the  TCLP)  to 
quantify  the  leachable  concentrations  of 
the  TC  metals,  antimony,  beryllium, 
nickel,  vanadium  and  zinc  in  the 
stabilized  residual  solids.  Marathon 
used  SW-846  Method  9060  to  quantify 
the  total  percent  organic  carbon  for  the 
stabilized  residual  solids. 

Table  4  presents  the  maximiun  TCLP- 
MEP  concentrations  of  the  TC  metals, 
antimony,  beryllium,  nickel,  vanadium, 
and  zinc. 

TABLE  4.— Maximum  TCLP-MEP  Leach- 
ate Concentrations  (mgA.)  (APl/DAF 
Wastes) 
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Marathon  submitted  a  signed 
certification  stating  that,  baJsed  on 
projected  annual  waste  generation,  the 
maximum  annual  generation  rate  of 
stabilized  residual  solids  to  be  produced 
by  Marathon's  Texas  City  refinery  will 
be  1,000  tons.  The  Agency  may  review 
a  p>etitioner's  estimates  and,  on 
occasion,  has  requested  a  petitioner  to 
re-evaluate  the  estimated  waste 
generation  rate.  EPA  accepts  Marathon's 
certified  estimate  of  1,000  tons 
(approximately  1 ,000  cubic  yards]  of 
stabilized  residual  solids  for  its  Texas 
Qty  refinery. 

D'A  does  not  generally  verify 
submitted  test  data  before  proposing 
delisting  decisions.  The  sworn  affidavit 
submitted  with  this  petition  binds  the 
petitioner  to  present  truthful  and 
accurate  results.  The  Agency,  however, 
has  maintained  a  spot-check  sampling 
and  analysis  program  to  verify  the 
representative  nature  of  the  data  for 
some  percentage  of  the  submitted 
petitions.  A  spot-check  visit  to  a 
selected  faciUty  may  be  initiated  before 
finalizing  a  delisting  petition  or  after 
granting  an  exclusion. 

D.  Agency  Evaluation 

The  Agency  considered  the 
appropriateness  of  alternative  waste 
management  scenarios  for  Marathon's 
residual  solids  and  decided,  based  on 
the  information  provided  in  the 
petition,  that  disposal  in  a  landfill  is  the 
most  reasonable,  worst-case  scenario  for 
this  waste.  Under  a  landfill  disposal 
scenario,  the  major  exposure  route  of 


concern  for  any  hazardous  constituents 
would  be  ingestion  of  contaminated 
groundwater.  The  Agency,  therefore, 
evaluated  Marathon's  petitioned  waste 
using  the  modified  EPA  Composite 
Model  for  Landfills  (EPACML)  which 
predicts  the  potential  for  groundwater 
contamination  from  wastes  that  are 
landfilled.  See  56  FR  32993  (July  18, 
1991),  56  FR  67197  (December  30, 
1991).  and  the  RCRA  public  docket  for 
these  notices  for  a  detailed  description 
of  the  EPACML  model,  the  disposal 
assumptions,  and  the  modifications 
made  for  delisting.  This  model,  which 
includes  both  unsaturated  and  saturated 
zone  transport  modules,  was  used  to 
predict  reasonable  worst -case 
contaminant  levels  in  ground  water  at  a 
compliance  point  (i.e.,  a  receptor  well 
serving  as  a  drinking-water  supply). 
Specifically,  the  model  estimated  the 
dilution/attenuation  factor  resulting 
fix>m  subsurface  processes  such  as  three- 
dimensional  dispersion  and  dilution 
bom  groundwater  recharge  for  a  specific 
volume  of  waste.  The  Agency  requests 
comments  on  the  use  of  the  EPACML  as 
applied  to  the  evaluation  of  Marathon's 
waste. 

For  the  evaluation  of  Marathon's 
petitioned  waste,  the  Agency  used  the 
EPACML  to  evaluate  the  mobility  of 
hazardous  inorganic  constituents 
detected  in  the  extract  from  Marathon's 
residual  solids.  The  Agency's 
evaluation,  using  a  maximum  annual 
waste  volimie  estimate  of  1,000  cubic 
yards  and  the  maximum  reported  and 
estimated  TCLP  leachate  concentrations 
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(see  Table  2),  generated  the  compliance- 
point  concentrations  for  the  constituents 
of  concern  es  shown  in  Table  5. 

Tabue  5.— EPACML  Calculated  Com- 
pliance-Point CONCENTRATKDNS  (PPM) 
(RESIDUAL  SOUDS) 
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The  residual  solids  exhibited  arsenic, 
barium,  cadmium,  chromium,  lead, 
nickel,  vanadium,  zinc,  and  cyanide 
levels  at  the  compliance  point  below  the 
health-based  levels  used  in  delisting 
decision-making.  The  Agency  did  not 
evaluate  the  mobility  of  antimony, 
beryllium,  mercury,  selenium,  and 
silver  ^m  Marathon's  waste  because 
they  were  not  detected  in  the  TCLP 
extracts  using  the  appropriate  SW-846 
analytical  test  methods  and  adequate 
detection  limits  (see  Table  2).  The 
Agency  believes  that  it  is  inappropriate 
to  evaluate  non-detectable 
concentrations  of  a  constituent  of 
concern  in  its  modeling  efforts  if  the 
non-detectable  value  was  obtained  using 
the  appropriate  analytical  method.  If  a 
constituent  cannot  be  detected  (when 
using  the  appropriate  analytical  method 
with  an  adequate  detection  limit],  the 
Agency  assumes  that  the  constituent  is 
not  present  and  therefore  does  not 
present  a  threat  to  either  human  health 
or  the  environment. 

As  reported  in  Table  1,  the  maximum 
concentration  of  total  cyanide  in  the 
residual  solids  is  0.8  ppm.  Because 
reactive  cyanide  is  a  speciHc 
subcategory  of  the  general  class  of 
cyanide  compounds,  the  maximum 
level  of  reactive  cyanide  will  not  exceed 
0.8  ppm.  Thus,  the  Agency  concludes 
that  the  concentration  of  reactive 
cyanide  will  be  below  the  Agency's 
interim  standard  of  230  ppm.  See 
"Interim  Agency  Thresholds  for  Toxic 
Gas  Generation,"  July  12, 1985,  internal 
Agency  Memorandum  in  the  RQIA 
public  docket. 

As  noted.  Marathon  performed  TCLP 
leachate  analysis  on  the  residual  solids 
for  the  hazardous  organic  constituents 


of  concern.  No  hazardous  organic 
constituent  was  detected  in  the  leachate 
for  the  residual  solids  samples.  The 
Agency,  therefore,  did  not  evaluate  the 
mobility  of  hazardous  organic 
constituents  in  the  residual  solids. 

The  Agency  concluded,  after 
reviewing  Marathon's  processes  that  no 
other  hazardous  constituents,  other  than 
those  tested  for,  are  likely  to  be  present 
in  Marathon's  residual  solids.  In 
addition,  on  the  basis  of  test  results  and 
information  provided  by  Marathon, 
pursuant  to  40  CFR  260.22,  the  Agency 
concludes  that  the  residual  solids  do  not 
exhibit  any  of  the  characteristics  of 
ignitability,  corrosivity,  or  reactivity. 
See  40  CFR  261.21,  261.22.  and  261.23, 
respectively. 

In  addition,  the  Agency  evaluated  the 
data  from  the  stabilized  residual  solids. 
The  Agency  used  the  EPACML  to 
evaluate  the  mobility  of  hazardous 
inorganic  constituents  detected  in  the 
extract  from  Marathon's  stabilized 
residual  solids.  The  Agency's 
evaluation,  using  a  maximum  annual 
waste  volume  estimate  of  1,000  cubic 
yards  per  year  and  the  maximum 
reported  TCLP-MEP  leachate 
concentrations  (see  Table  4),  generated 
the  compliance-point  concentrations  for 
the  constituents  of  concern  as  shown  in 

Table  6. — EPACML  Calculated  Com- 
pliance-Point Concentrations  (ppm) 
(Stabilized  Residual  Solids) 


Constttuantt 


AnUtnony  ., 

Barium 

Chromium 

Laad 

Nicfcei 

OMW 

Vanadium  . 
Zirc  


0.00017 
.0057 
.0012 
.00011 
.0017 
.0004 
.0035 
.0011 


Levels  o( 
regulatory 


0.006 
2.0 

.1 

.015 

.1 

.2 

.2 
7.0 


'Aaaunxng  a  mammuni  arwual  tmtm  volma  ol  1,000 
cube  yami.  ma  EPACML  caicutalwl  a  (MuDovanarHiaiian 
laaor  ol  100. 

>Sm  "Oodtai  Raport  on  HaaRh-Baud  Lavala  and 
SoluOMdaa  Utaa  in  |t<«  Evaluation  cH  Oawtlng  PatlUoni. 
SuomnMd  Unoar  40  CFR  2«0  20  and  2e0  22".  July  1992. 
locaMd  n«<a  RCRa  puoac  oocnai 

The  stabilized  residual  solids 
exhibited  antimony,  barium,  chromium, 
lead,  nickel,  silver,  vanadium,  and  zinc 
levels  at  the  compliance  point  below  the 
health-based  levels  used  in  delisting 
decision-making.  The  Agency  did  not 
evaluate  the  mobility  of  arsenic, 
beryllium,  cadmium,  mercury,  and 
selenium  from  Marathon's  stabilized 
waste  because  they  were  not  detected  in 
the  TCLP-MEP  extracts  using  the 
appropriate  SW-846  analytical  test 
methods  (see  Table  4).  Additionally,  the 
maximum  reported  levels  of  reactive 
cyanide  and  reactive  sulGde  in 


Marathon's  stabilized  residual  solids 
were  1.3  and  <0.3  ppm  respectively. 
These  concentrations  are  below  the 
Agency's  interim  standards  of  250  and 
500  ppm,  respectively.  See  "Interim 
Agency  Thresholds  for  Toxic  Gas 
Generation,"  July  12, 1985,  Internal 
Agency  Memorandum  in  the  RCRA 
public  docket.  Therefore,  reactive 
cyanide  and  sulfide  levels  are  not  of 
concern. 

In  addition,  because  levels  of  cyanide 
and  hazardous  organic  constituents  in 
the  residual  solids  prior  to  stabilization 
were  not  of  concern,  the  Agency 
believes  that  concentrations  of  cyanide 
and  hazardous  organic  constituents  in 
the  stabilized  residual  solids  will  also 
not  be  of  concern. 

During  its  evaluation  of  Marathon's 
petition,  the  Agency  also  considered  the 
potential  impact  of  the  petitioned  waste 
via  non-ground-water  routes,  with 
regard  to  airborne  dispersal  of  waste 
contaminants  in  particular.  Since 
Marathon's  unstabilized  residual  solids 
are  dry  and  may  not  be  solidified 
following  the  thermal  desorption. 
Agency  believes  that  some  exposure  to 
airborne  contaminants  from  this  waste 
may  be  possible.  The  Agency  evaluated 
the  potential  hazards  resulting  from 
airborne  exposure  to  waste 
contaminants  from  the  unstabilized 
residual  solids  using  a  simple  air 
dispersion  model  for  releases  from  a 
landfill.  The  results  of  this  conservative, 
worst-case  evaluation  indicated  that 
there  is  no  substantial  present  or 
potential  hazard  to  human  health  from 
airborne  exposure  to  constituents  from 
Marathon's  residual  solids.  A 
description  of  the  Agency's  assessment 
of  the  potential  impact  of  Marathon 
waste,  with  regard  to  airborne  dispersal 
of  waste  contaminants,  is  presented  in 
the  docket  for  today's  proposed  rule. 

The  Agency  also  considered  the 
potential  impact  of  the  petitioned 
wastes  via  a  surface  water  route  (a 
description  of  the  Agency's  assessment 
is  included  in  the  docket).  While  some 
contamination  of  surface  water  is 
possible  through  runoff  from  the  waste 
disposal  area,  the  Agency  oeiieveii  litai 
the  concentrations  of  any  hazardous 
constituents  in  the  runoff  will  tend  to  be 
lower  than  the  extraction  procedure  test 
resuhs  reported  in  today's  notice 
because  of  the  aggressive  acidic  medium 
used  for  extraction  in  the  TCLP.  In 
addition,  any  transported  contaminants 
would  be  further  diluted  in  the 
receiving  surface  water  body.  Finally, 
the  Agency  believes  that,  in  general, 
leachate  derived  from  the  waste  will  not 
directly  enter  a  surface  water  body 
without  first  traveling  through  the 
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saturated  subsurface  where  dilution  of 
hazardous  constituents  may  occur. 

E.  Conclusion 

The  Agency  believes  that  the 
descriptions  of  Marathon's  thermal 
desorption  process  and  analytical 
characterizations,  in  conjunction  with 
the  proposed  verification  testing 
requirements  (as  discussed  later  in  this 
notice],  provide  a  reasonable  basis  to 
grant  Marathon's  petition  for  an  upfront 
conditional  exclusion.  The  Agency 
believes  that  the  samples  collected  from 
the  treatability  study  and  waste 
variability  study  adequately  represent 
the  variations  in  raw  materials  and 
processing.  The  Agency  believes  that 
the  data  submitted  in  support  of  the 
petition  show  that  Marathon's  proposed 
thermal  desorption  process  can  render 
API/DAF  filter  cake  non-hazardous.  In 
general,  the  process  used  by  Marathon 
can  treat  the  API/DAF  filter  cake  to 
efficiently  remove  volatile  and  semi- 
volatile  organics.  The  data  provided  by 
Marathon  also  indicate  that  the  treated 
residuals  meet  delisting  levels  of 
concern  for  leachahle  metals.  Marathon 
also  demonstrated  that  the  residuals  can 
be  stabilized  to  reduce  the  mobility  of 
the  metals,  and  requested  that 
stabilization  be  included  as  an  option  if 
metals  concentrations  of  the  residual 
solids  exceed  the  delisting  levels.  Under 
the  testing  provisions  of  the  conditional 
exclusion,  Marathon  will  be  required  to 
retreat  or  dispose  as  hazardous  any 
batch  exhibiting  any  leachate  extract 
level  above  a  specified  "delisting  level" 
(see  Section  F — Verification  Testing 
Conditions). 

The  Agency  proposes  to  grant  a 
conditional  exclusion  to  Marathon  Oil 
Company,  located  in  Texas  City.  Texas, 
for  the  residual  solids  described  in  its 
petition  as  EPA  Hazardous  Waste  Nos. 
K051  and  K048.  The  Agency's  decision 
to  exclude  this  waste  is  based  on 
process  descriptions,  characterization  of 
untreated  API/DAF  filter  cake,  and 
results  from  the  analysis  of  residual 
solids  generated  by  a  pilot-scale  thermal 
desorption  unit.  If  the  proposed  rule 
becomes  effiactive,  the  petitioned 
residual  solids,  provided  the  conditions 
of  the  exclusion  are  met,  will  no  longer 
be  subject  to  regulation  imder  40  CFR 
parts  262  through  268  and  the 
permitting  standards  of  40  CFR  part  270. 

F.  Verification  Testing  Conditions 

The  testing  requirements  are  to  be 
conducted  in  two  phases,  initial  and 
subsequent  testing.  The  initial  testing 
requirements  apply  to  the  first  40  days 
that  the  thermal  desorption  unit,  once 
established  at  Marathon's  Texas  City, 
Texas  facility,  is  operated  as  an  on-line. 


full-scale  unit  at  typical  operating 
conditions  (i.e.,  similar  to  those 
residence  times  and  temperatures 
described  in  the  petition).  The 
subsequent  testing  requirements  apply 
to  the  period  of  time  following  the 
initial  40-day  period. 

If  the  final  exclusion  is  granted  as 
proposed,  Marathon  will  be  required  to: 
(1)  Submit  information  on  the  operating 
parameters  of  the  new  thermal 
desorption  unit.  (2)  collect  and  analyze 
5-day  composite  samples  (over  a  40-day 
period)  to  verify  that  the  new  thermal 
desorption  unit  meets  the  treatment 
capability  of  the  pilot-scale  thermal 
desorption  unit  described  in  the 
(>etition,  and  (3)  continue  to  collect  and 
analyze  composite  samples  of  the 
petitioned  waste  on  a  monthly  basis  to 
verify  that  the  residual  solids  continue 
to  meet  the  Agency's  verification  testing 
limitations  (i.e.,  "delisting  levels"). 
These  proposed  conditions  are  s]}ecific 
to  the  upfront  exclusion  petitioned  for 
by  Marathon.  The  Agency  may  choose 
to  modify  these  proposed  conditions 
based  on  comments  that  may  be 
received  during  the  public  comment 
period  for  this  proposed  rule.  The 
proposed  exclusion  for  Marathon's 
thermal  desorption  unit  in  Texas  City, 
Texas  is  conditional  upon  the  following 
requirements: 

(1)  Testing:  Sample  collection  and  analyses 
(including  quality  (x>ntroI  (QC)  procedures) 
must  be  performed  according  to  SW-846 
methodologies.  If  EPA  judges  the  treatment 
process  to  be  effective  under  the  operating 
conditions  used  during  the  Initial  verification 
testing,  Marathon  may  imUca  the  testing 
required  in  Condition  (1)(A)  with  the  testing 
required  in  Ck>nditioa  (tXB).  Marathon  must 
continue  to  test  as  spedlM  in  CoodlUon 
(1)(A),  including  testing  lor  oranlcs  in 
Condition  OMB),  until  and  unfaas  notified  by 
EPA  in  writing  that  testily  in  Gooditton 
(1)(A)  may  be  replaced  by  Cntditlon  (1KB), 
or  that  testing  for  organict  may  be  terminated 
as  described  in  (1)(C)  (to  the  extant  directed 
by  EPA). 

(A)  Initial  Verification  Testing:  During  at 
least  the  first  40  operating  days  of  full-scale 
operation  of  the  thermal  desorption  unit, 
Marathon  must  monitor  the  operating 
conditions  and  analyze  S-day  composites  of 
residual  solids.  S-day  composites  must  be 
composed  of  representative  grab  samples 
collected  from  every  batch  during  each  5-day 
period  of  operation.  The  samples  must  be 
analyzed  prior  to  disposal  for  constituents 
listed  in  Condition  (3).  Marathon  must  report 
the  operational  and  analytical  test  data, 
including  quality  control  information, 
obtained  during  this  initial  period  no  later 
than  90  days  after  the  treatment  of  the  first 
full-scale  batch. 

The  Agency  believes  that  an  initial 
period  of  40  days  is  sufficient  for  a 
facility  to  collect  sufficient  data  to  verify 
that  a  full-scale  treatment  process  is 


operating  correctly.  The  initial 
verification  testing  conditions,  if 
promulgated  as  proposed,  will  require 
samples  of  residual  solids  to  be 
composited  every  five  days  during  the 
first  40  operating  days  of  full-scale 
operation  of  the  new  thermal  desorption 
unit  in  Texas  City,  Texas.  The  Agency 
proposes  this  initial  verification  testing 
condition  to  ensure  that  the  full-scale 
thermal  desorption  imit  is  closely 
monitored  during  the  start-up  period.  If 
the  Agency  determines  that  tne  data 
collected  under  this  condition  reveal 
that  the  thermal  desorption  unit  is  not 
being  operated  as  described  in 
Marathon's  petition,  the  exclusion  will 
not  cover  the  generated  residual  solids. 
If  the  Agency  determines  that  the  data 
from  the  initial  verification  period 
demonstrates  the  treatment  process  is 
effective,  EPA  will  notify  Marathon  in 
writing  that  the  testing  conditions  in 
(1)(A)  may  be  replaced  with  the  testing 
conditions  in  (1)(B). 

The  Agency  believes  that  the 
concentrations  of  the  constituents  of 
concern  in  the  residual  solids  may  vary 
somewhat  over  time.  As  a  result,  in 
order  to  ensure  that  Marathon's 
treatment  process  can  effectively  handle , 
any  variation  in  constituent 
concentrations  in  API/DAF  filter  cake, 
the  Agency  is  proposing  a  subsequent 
verification  testing  condition.  The 
proposed  subsequent  testing  would 
verify  that  the  new  thermal  desorption 
unit  is  operated  in  a  manner  similar  to 
its  operation  during  the  initial 
verification  testing  and  that  the  residual 
solids  do  not  exhibit  unacceptable 
levels  of  toxit:  constituents.  Therefore, 
the  Agency  is  proposing  to  require 
Mara^on  to  analyze  representative 
samples  of  the  residual  solids  on  a 
monthly  basis  as  described  in  Condition 
(1)(B). 

(B)  Subsequent  Verification  Testing: 
Following  notification  by  EPA,  Marathon 
may  substitute  the  testing  conditions  in  (1)(B) 
for  (1)(A).  Marathon  must  continue  to 
monitor  operating  conditions,  and  analyze 
samples  representative  of  each  month  of 
operation.  The  samples  must  be  composed  of 
representative  grab  samples  collected  during 
at  least  the  first  five  days  of  operation  of  each 
month.  These  monthly  representative 
samples  must  be  analyzed  for  the 
constituents  listed  In  Condition  (3)  prior  to 
the  disposal  of  the  residual  solids. 

(C)  Termination  of  Organic  Testing: 
Marathon  must  continue  testing  as  required 
under  Condition  (1)(B)  for  organic 
constituents  specified  in  Condition  (3)(B) 
until  the  analyses  submitted  under  Condition 
(1)(B)  show  a  minimum  of  four  consecutive 
monthly  representative  samples  with  levels 
of  specific  constituents  significantly  below 
the  delisting  levels  in  Condition  (3)(B),  and 
EPA  notifies  Marathon  in  writing  that 
monthly  testing  for  specific  organic 
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constituents  may  be  lennlnated.  Following 
tenninatioD  of  monthly  testing,  Marathon 
must  continue  to  test  a  representative  5-day 
composite  sample  for  all  constituents  listed 
in  Condition  (3KB)  on  an  annual  basis.  If 
delisting  levels  for  any  constituents  listed  in 
Conditioo  (3KB]  are  exceeded  in  the  annual 
cample.  Marathon  must  reinstitute  complete 
testing  as  required  in  Condition  (1)(B). 

The  Agency  believes  that  collecting 
monthly  representative  samples  will 
ensure  that  Marathon's  treatment 
process  is  able  to  handle  any  potential 
variability  in  concentrations  of  those 
constituents  of  most  concern. 
Furthermore,  the  Agency  is  proposing  to 
terminate  the  subsequent  testing 
requirement  for  organics  as  allowed  in 
Condition  (1)(C)  after  Marathon  has 
established  a  significant  database  for  the 
residual  solids  that  demonstrates 
delisting  levels  are  consistently  met.  In 
order  to  confirm  that  the  characteristics 
of  the  waste  do  not  change  significantly 
over  time,  Marathon  must  continue  to 
analyze  a  representative  sample  of 
residual  solids  for  organic  constituents 
on  annual  basis.  If  Marathon  changes 
operating  conditions  as  described  in 
Condition  (4).  then  Marathon  must 
reinstitute  all  testing  in  Condition 
(IKA),  pending  a  new  demonstration 
under  this  condition  for  termination. 

Future  delisting  proposals  and 
decisions  issued  by  the  Agency  may 
include  different  testing  and  reporting 
requirements  based  on  an  evaluation  of 
the  manufacturing  and  treatment 
processes,  the  waste,  the  volume  of 
waste,  and  other  factors  normally 
considered  in  the  petition  review 
process.  For  example,  wastes  with 
variable  constituent  concentrations, 
discussed  in  previous  delisting 
decisions  (e.g.,  56  FR  67197.  December 
30,  1991),  may  require  more  frequent 
batch  testing. 

As  discussed  earlier  in  this  notice,  the 
thermal  desorption  treatment  process  as 
described  in  the  fwtition  was 
demonstrated  to  be  effective  in 
removing  organic  constituents  from 
solid  matrices,  but  not  inorganic 
constituents.  Therefore,  Condition 
(3)(A),  which  requires  Marathon  to  test 
for  the  specified  inorganic  constituents 
of  concern  that  may  not  be  treated  by 
this  process,  is  not  subject  to  the 
termination  condition  in  Condition 
(IMC). 

(2)  Waste  Holding  and  Handling:  Marathon 
must  store  as  hazardous  all  residual  solids 
generated  until  verification  testing  (as 
specified  in  CondiUon  (1)(A)  and  (1MB))  is 
complotod  and  valid  analysis  demonstrates 
that  Condition  (3)  is  satisfied.  If  the  leveb  of 
hazardous  constituents  in  the  samples  of 
residual  solids  are  below  all  of  the  levels  set 
forth  in  Condition  (3),  then  the  residual 
solids  are  oon-bazardous  and  may  be 


managed  and  disposed  of  in  accordance  with 
all  applicable  solid  waste  regulations.  If 
hazardous  constituent  levels  in  any  5-day 
composite  or  other  representative  sample 
equal  or  exceed  any  of  the  delisting  levels  set 
in  Condition  (3),  the  residual  solids 
generated  during  the  corresponding  time 
(>eriod  must  be  retreated  and/or  stabilized  as 
allowed  below,  until  the  residual  solids  meet 
these  levels,  or  managed  and  disf)osed  of  in 
accordance  with  Subtitle  C  of  RCRA. 

If  the  residual  solids  contain  teachable 
inorganic  concentrations  at  or  above  the 
delisting  levels  set  forth  in  Condition  (3](A). 
then  Marathon  may  stabilize  the  material 
with  Type  I  portland  cement  as  demonstrated 
in  the  petition  to  immobilize  the  metals. 
Following  stabilization.  Marathon  must 
repeat  analyses  in  Condition  (3)(A)  prior  to 
disposal. 

The  purpose  of  this  condition  is  to 
ensure  that  residual  solids  which 
contain  hazardous  levels  of  inorganic  or 
organic  constituents  are  managed  and 
disposed  of  in  accordance  with  subtitle 
C  of  RCRA.  Holding  the  residual  solids 
until  characterization  is  complete  will 
protect  against  improper  handling  of 
hazardous  material.  The  5-day 
composite  sample  must  be  analyzed  for 
the  appropriate  parameters,  and  must 
meet  the  appropfiate  delisting  levels,  in 
order  for  the  waste  to  be  considered 
non-hazardous.  As  a  contingency, 
Marathon  demonstrated  that  its 
stabilization  process  can  immobilize 
metals  in  the  thermally  treated  waste. 
The  Agency  is  proposing  to  allow 
Marathon  to  further  treat  the  material 
with  Portland  cement-type  stabilization 
in  the  event  that  metals  concentrations 
are  not  below  delisting  levels  of 
concern. 

(3)  Delisting  Levels:  All  leachable 
concentrations  must  be  measured  in  the 
waste  leachate  by  the  method  specified  in  40 
CFR  261.24,  and  must  be  less  than  the 
following  levels  (ppm): 

(A)  Inorganic  Constituents 

antimony — 0.6;  arsenic,  chromium,  or 
silver — 5.0;  barium — 100.0;  beryllium — 0.4; 
cadmium — 0.5;  lead — 1.5;  mercury — 0.2; 
nickel — 10.0;  selenium — 1.0;  vanadium — 
20.0 

(B)  Organic  Constituents 

acenaphthene — 200 
benzene — 0.5 
benzo(a)anthracen&— 0.01 
benzo(a)pyrene— 0.02 
benzo(b)fluoranthene — 0.02 
chrysene— 0.02 
ethyl  benzene^70 
fluoranthene — 100 
fluorene — 100 
naphthalene — 100 
pyrene — 100 
toluene— 100 

The  Agency  selected  the  set  of 
constituents  specified  in  Condition  (3) 
after  reviewing  information  about  the 


composition  of  Marathon's  APl/DAF 
filter  cake,  descriptions  of  Marathon's 
treatment  process,  and  the  health-based 
levels  used  in  delisting  decision- 
making. Condition  (3)  as  listed  above 
provides  the  list  of  constituents  for 
which  Marathon  must  test  the  leachate 
from  the  residual  solids,  as  well  as  the 
levels  below  which  the  waste  will  be 
considered  non-hazardous.  The 
constituents  in  Condition  (3)(B)  reflect 
the  toxic  organic  constituents  of  concern 
that  were  detected  in  Marathon's  API/ 
DAF  sludge,  API/DAF  filter  cake,  or 
residual  solids. 

The  Agency  established  the  delisting 
levels  by  first  back-calculating  the 
maximum  allowable  leachate 
concentrations  (MALs)  from  the  health- 
based  levels  (HBLs)  for  the  constituents 
of  concern  using  the  EPACML  dilution/ 
attenuation  factor  of  100  for  Marathon's 
maximum  annual  waste  volume  of  1,000 
cubic  yards,  i.e..  MAL=HBLxDAF.  The 
calculated  MALs  were  then  compared 
with  the  maximum  contaminant 
concentrations  for  the  toxicity 
characteristic  (i.e.,  TC  levels)  shown  in 
40  CFR  261.24.  as  40  CFR  260.22(d)(3) 
precludes  delisting  any  waste  that 
exhibits  a  characteristic.  The  delisting 
levels  established  in  Condition  (3)  are 
the  lesser  of  the  calculated  MALs  and 
the  TC  levels. 

The  Agency  is  also  considering  the 
option  of  using  an  additional  testing 
parameter  to  ensure  that  the  full-scale 
process  operates  as  efficiently  as  the 
pilot-scale  process  in  removing  organic 
constituents  horn  the  untreated  wastes. 
The  data  fi-om  the  pilot-scale  runs 
(Table  3)  indicate  that  the  treatment 
process  is  capable  of  reducing  the  total 
concentrations  of  all  organic 
constituents  in  the  waste  to  levels 
approaching  detection  limits  (about  0.3 
ppm).  The  Agency  believes  that  setting 
a  maximum  level  for  a  key  indicator 
chemical  will  provide  additional 
assurance  that  the  process  is  operated 
properly.  While  the  Agency  could 
attempt  to  establish  operating 
parameters  for  the  treatment  process  to 
ensure  proper  operation  (e.g..  residence 
time,  temperature,  feed  rate).  EPA 
believes  that  testing  the  waste  for  a  key 
constituent  would  be  a  more  practical 
indication  that  the  process  was 
operating  as  described  in  the  petition. 

Based  on  the  levels  and  prevalence  of 
the  organic  constituents  found  in  the 
waste,  the  Agency  would,  if  it  follows 
this  approach,  choose  1 -methyl 
naphthalene  as  an  appropriate  indicator 
parameter.  1 -methyl  naphthalene 
appeared  in  all  of  the  samples  of 
untreated  filter  cake  at  high  levels  (521- 
704  ppm).  Therefore,  monitoring  the 
total  levels  of  1 -methyl  naphthalene  in 
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the  treatment  residues  would  ensure 
that  the  thermal  desorption  process  is 
operating  as  effectively  as  the  pilot-scale 
process  in  removing  all  organic 
constituents. 

If  the  option  of  including  an  indicator 
chemical  in  the  testing  conditions  is 
chosen,  the  Agency  believes  that  a  total 
level  of  3  ppm  would  be  appropriate  for 
1-methyl  naphthalene  (and  other 
indicator  constituents).  The  level  of  3 
ppm  is  an  order  of  magnitude  above  the 
detection  limit  reported  by  Marathon  for 
the  treatment  residuals,  and  would 
allow  a  sufficient  margin  for  any 
variability  in  the  waste  sampling  and 
analysis.  The  Agency  has  often  used  an 
order  of  magnitude  (i.e.,  a  factor  of  10) 
in  chemical  analyses  to  allow  for 
variations  in  analyses  and  matrices.  (For 
example,  see  55  Fll  22541,  June  1, 1990, 
where  the  Agency  allowed  an  order  of 
magnitude  leeway  in  analyses  for 
treatment  standards,  and  55  FR  30414, 
July  25, 1990,  where  a  factor  of  10  was 
used  to  account  for  analytical  variability 
in  setting  drinking  water  standards). 
Therefore,  the  Agency  is  seeking 
comment  on  the  option  of  setting  a 
process-based  level  of  3  ppm  for  1- 
methyl  naphthalene  as  a  requirement  for 
the  delisting.  Under  this  option, 
Marathon  would  be  required  to  analyze 
for  the  total  constituent  level  of  1- 
methyl  naphthalene  as  an  additional 
organic  parameter  in  condition  (3)(B).  If 
samples  of  the  treatment  residues 
contained  3  ppm  or  more  of  1-methyl 
naphthalene,  the  waste  would  either  be 
retreated,  or  handled  as  hazardous. 

(4)  Changes  in  Operating  Conditions:  After 
completing  the  initial  venfication  test  period 
In  Condition  (1)(A),  if  Marathon  significantly 
changes  the  operating  conditions  established 
under  Condition  (1).  Marathon  must  notify 
the  Agency  in  writing.  After  written  approval 
by  EPA,  Marathon  must  re-institute  the 
testing  required  in  Condition  (1)(A)  for  a 
minimum  of  four  5-day  operating  periods. 
Marathon  must  report  the  operations  and  test 
data,  required  by  Condition  (1)(A),  including 
quality  control  data,  obtained  during  this 
period  no  later  than  60  days  after  the  changes 
lake  place.  Following  written  notification  by 
EPA,  Marathon  may  replace  testing 
Condition  (1)(A)  with  (1)(B).  Marathon  must 
fulfill  all  other  requirements  in  Condition  (1), 
as  appropriate. 

To  ensure  consistent  and  efficient 
treatment,  the  Agency  is  requiring 
Marathon  to  operate  the  thermal 
desorption  system  in  accordance  with 
the  operating  conditions  established 
under  Condition  (1).  However,  the 
proposed  exclusion  allows  Marathon 
some  flexibility  in  modifying  the 
operating  conditions  to  optimize  its 
treatment  process,  if  Marathon  can 
demonstrate  the  effectiveness  of  the 
modiFied  pperating  conditions  through  a 


new  initial  verification  testing  under 
Condition  (1)(A).  The  Agency  believes 
that  once  the  full-scale  treatment 
process  has  been  on  line  and  operating 
prof>erly,  four  5-day  operating  periods 
would  be  sufficient  for  the  new 
demonstration  in  this  case. 

(S)  Data  Submittals:  At  least  two  weeks 
prior  to  system  start-up,  Marathon  must 
notify  in  writing  the  Section  Chief,  Delisting 
Section  (see  address  below)  when  the 
thermal  desorption  and  stabilization  units 
will  he  on-line  and  waste  treatment  will 
l)egin.  The  data  obtained  through  Condition 
(1)(A)  must  be  submitted  to  the  Section 
Chief,  Delisting  Section,  OSW  (OS-333),  U.S. 
EPA.  401  M  Street.  SW.,  Washington,  DC 
20460  within  the  time  period  specified. 
Records  of  operating  conditions  and 
analytical  data  from  Condition  (1)  must  be 
compiled,  sununarized.  and  maintained  on 
site  for  a  minimum  of  five  years.  These 
records  and  data  must  be  furnished  upon 
request  by  EPA  or  the  State  of  Texas  and 
made  available  for  inspection.  Failure  to 
submit  the  required  data  within  the  specified 
time  period  or  maintain  the  required  records 
on  site  for  the  specified  time  will  be  . 
considered  by  EPA,  at  its  discretion, 
sufficient  basis  to  revoke  the  exclusion  to  the 
extent  directed  by  EPA.  All  data  must  be 
accompanied  by  a  signed  copy  of  the 
following  certification  statement  to  attest  to 
the  truth  and  accuracy  of  the  data  submitted: 

Under  civil  and  criminal  penalty  of  law  for 
the  making  or  submission  of  false  or 
fraudulent  statements  or  representations 
(pursuant  to  the  applicable  provisions  of  the 
Federal  Code,  which  include,  but  may  not  be 
limited  to,  18  USC  1001  and  42  USC  6928), 
I  certify  that  the  information  contained  in  or 
accompanying  this  document  is  true, 
accurate  and  complete. 

As  to  the  (those)  identified  S8Ction(s)  of 
this  document  for  which  I  cannot  personally 
verify  its  (their)  truth  and  accuracy,  I  certify 
as  the  company  official  having  supervisory 
responsibility  for  the  persons  who,  acting 
under  my  direct  instructions,  made  the 
verification  that  this  information  is  true, 
accurate  and  complete. 

In  the  event  that  any  of  this  information  is 
determined  by  EPA  in  its  sole  discretion  to 
be  false,  inaccurate  or  incomplete,  and  upon 
conveyance  of  this  fact  to  the  company,  I 
recognize  and  agree  that  this  exclusion  of 
waste  will  be  void  as  if  it  never  had  effect 
or  to  the  extent  directed  by  EPA  and  that  the 
company  will  be  liable  for  any  actions  taken 
in  contravention  of  the  company's  RCRA  and 
CERCLA  obligations  premised  upon  the 
company's  reliance  on  the  void  exclusion. 

If  made  final,  the  proposed  exclusion 
will  apply  only  to  the  processes  and 
waste  volume  (a  maximum  of  1,000 
cubic  yards  generated  annually)  covered 
by  the  original  demonstration.  The 
facility  would  require  a  new  exclusion 
if  either  its  manufacturing  or  treatment 
processes  are  significantly  altered 
beyond  the  changes  in  operating 
conditions  described  in  Condition  (4), 
such  that  an  adverse  change  in  waste 


composition  (e.g.,  if  levels  of  harardous 
constituents  increased  significantly)  or 
increase  in  waste  volume  occurred. 
Accordingly,  the  facility  would  need  to 
file  a  new  petition  for  the  altered  waste. 
The  facility  must  treat  waste  generated 
in  excess  of  1,000  cubic  yards  per  year 
or  from  changed  processes  as  hazardous 
until  a  new  exclusion  is  granted. 

Although  management  of  the  waste 
covered  by  this  petition  would  be 
relieved  from  subtitle  C  jurisdiction 
upon  final  promulgation  of  an 
exclusion,  the  generator  of  a  delisted 
waste  must  either  treat,  store,  or  dispose 
of  the  waste  in  an  on-site  facility,  or 
ensure  that  the  waste  is  delivered  to  an 
off-site  storage,  treatment,  or  disposal 
facility,  either  of  which  is  permitted, 
licensed,  or  registered  by  a  State  to 
manage  municipal  or  industrial  solid 
waste.  Alternatively,  the  delisted  waste 
may  be  delivered  to  a  facility  that 
beneficially  uses  or  reuses,  or 
legitimately  recycles  or  reclaims  the 
waste,  or  treats  the  waste  prior  to  such 
beneficial  use,  reuse,  recycling,  or 
reclamation. 

III.  EflfecUve  Dale 

This  rule,  if  finally  promulgated,  will 
become  effective  immediately  upon 
such  final  promulgation.  The  Hazardous 
and  Solid  Waste  Amendments  of  1984 
amended  Section  3010  of  RCRA  to  allow 
rules  to  become  effective  in  less  than  six 
months  when  the  regulated  community 
does  not  need  the  six-month  period  to 
come  into  compliance.  That  is  the  case 
here,  because  this  rule,  if  finalized, 
would  reduce  the  existing  requirements 
for  persons  generating  hazardous 
wastes.  In  light  of  the  unnecessary 
hardship  and  expense  that  would  be 
imposed  on  this  petitioner  by  an 
effective  date  six  months  after 
promulgation  and  the  fact  that  a  six- 
month  deadline  is  not  necessary  to 
achieve  the  purpose  of  Section  3010, 
EPA  believes  that  this  exclusion  should 
be  effective  immediately  upon  final 
promulgation.  These  reasons  also 
provide  a  basis  for  making  this  rule 
effective  immediately,  upon  final 
promulgation,  under  the  Administrative 
Procedure  Act,  5  U.S.C.  553(d). 

IV.  Regulatory  Impact 

Under  Executive  Chxler  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  The  proposal  to  grant  an 
exclusion  is  not  major,  since  its  effect, 
if  promulgated,  would  be  to  reduce  the 
overall  costs  and  economic  impact  of 
EPA's  hazardous  waste  management 
regulations.  This  reduction  would  be 
achieved  by  excluding  waste  generated 
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at  a  specific  facility  from  EPA's  lists  of 
hazardous  wastes,  thereby  enabling  this 
facility  to  manage  its  waste  as  non- 
hazardous.  There  is  no  additional 
impact,  therefore,  due  to  today's 
proposed  rule.  This  proposal  is  not  a 
major  regulation;  therefore,  no 
Regulatory  Impact  Analysis  is  required. 

V.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C  601-612,  whenever  an 
agency  is  required  to  publish  a  general 
notice  of  rulemaking  for  any  proposed 
or  final  rule,  it  must  prepare  and  make 
available  for  public  comment  a 
regulatory  flexibility  analysis  which 
describes  the  impact  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  The  Administrator  or 
delegated  representative  may  certify, 
however,  that  the  rule  will  not  have  a 
signiHcant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule,  if  promulgated,  will  not 
have  an  adverse  economic  impact  on 


small  entities  since  its  effect  would  be 
to  reduce  the  overall  costs  of  EPA's 
hazardous  waste  regulations  and  would 
be  limited  to  one  facility.  Accordingly, 
I  hereby  certify  that  this  proposed 
regulation,  if  promulgated,  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

VI.  Paperwork  Reduction  Act 

Information  collection  and  record- 
keeping requirements  associated  with 
this  proposed  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1980 
(Pub.  L  96-511,  44  U.S.C.  3501  et  seq.) 
and  have  been  assigned  OMB  Control 
Number  2050-0053. 

List  of  Subjects  in  40  CFR  Part  261 

Hazardous  waste.  Recycling,  and 
Reporting  and  recordkeeping 
requirements. 


Aulhoriiy:  Sec.  3001(f)  RCRA,  42  U.S.Q 
6921(0- 

Dated:  January  14. 1993. 
lefiTery  O.  Denk. 
Deputy  Director.  Office  of  Solid  Waste. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  261  is  proposed 
to  be  amended  as  follows: 

PART  261— IDENTIRCATION  AND 
USTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.Q  6905.  6912(a).  6921. 
6922.  and  6938. 

2.  In  table  2  of  appendix  IX,  part  261 

add  the  following  wastestream  in 
alphabetical  order  by  facility  to  read  as 
follows: 

Appendix  IX— Wastes  Excluded  Under 
§§  260.20  and  260.22. 


Table  2.— Wastes  Excluded  From  Specific  Sources 


Fadkty 


Addreu 


Waste  description 


Maramon  Oil  Co Texas  CHy.  Texas 


ResiAjal  solids  (a(  a  maximum  annual  gaoefalioo  rate  o(  1 .000  cubic  yards)  generated  from  the  thwmat  desorption 
treatment  and,  where  necessary,  stadilization  o«  wiaslewatar  treatment  plant  API/DAF  titter  cake  (EPA  Hajardous 
Waste  Nos.  K048  and  K05i),  arter  (insert  etiective  dale  o(  final  rule)  Marathon  must  nrplemeni  a  testing  pcogram 
that  meets  the  following  conditions  to<  the  exclusion  to  be  valid: 

(1)  Tesfmg  Sample  collection  and  analyses  (mdoding  qualrty  control  (00)  procedures)  must  be  perlormed  accorOng 
to  SW-846  methodologws  H  EPA  judges  the  Irealmeni  process  to  be  ettective  under  the  operating  conditions  used 
(fciting  the  initial  verification  testing.  Marathon  may  replace  the  testing  required  in  Condition  (1)(A)  with  the  lestmg 
required  in  Condition  (1)(B).  Marathon  must  continue  to  test  as  specified  in  Condition  (i)(A),  inciudmg  testrig  tof 
organics  in  Condition  (3)(B),  untu  and  unless  notified  by  EPA  in  wnting  that  testing  in  Condition  (i)(A)  may  be  re- 
placed by  Condition  (IHB).  or  that  testing  tor  organics  may  be  terminated  as  described  In  (1)(C)  (to  the  extent  di- 
rected by  EPA). 

(A)  Hibal  Vei«catioo  Tasting:  During  at  least  the  first  40  operating  days  of  full-scale  operation  of  the  thermal 
desorption  unit.  Marattxxi  must  monitor  tt>e  operating  conditions  and  analyze  5-day  composites  of  residual  solids  5- 
day  composites  most  be  composed  of  representative  grab  samples  collected  from  every  batch  during  each  5-day 
period  of  operation.  The  samples  must  be  analyzed  prior  to  disposal  lor  constituents  listed  in  Condition  (3).  Mara- 
tnn  must  report  the  operational  and  analytical  lest  data,  including  quality  control  infomation,  obtair>ed  dunng  this 
mrtial  period  no  later  than  90  days  after  the  treatment  o<  the  first  full-scale  batch. 

(B)  SiJbsei^eni  Venfication  Testing  Following  notification  by  EPA.  Marathon  may  substitute  the  testing  conditions  in 
(1)(B)  (or  (1)(A)  Marathon  must  conlifwe  to  monitof  operating  conditions,  and  analyze  sairples  representative  ot 
each  month  of  operation  The  samples  must  be  composed  of  representative  grab  samples  collected  during  at  least 
the  first  five  days  of  operation  of  each  month  These  monthly  representative  samples  must  be  analyzed  for  ttie  cor>- 
stNuertts  listed  in  Condrtion  (3)  prior  to  the  disposal  ot  ttw  residual  solids. 

(C)  Termnation  ot  Organtc  Tasting:  Marathon  must  continue  testing  as  required  under  Condition  (1)(B)  for  organic 
constituents  specified  m  Conditioo  (3)(B)  unW  the  analyses  submitted  under  Condition  (tMB)  show  a  minimum  of 
four  consecutwe  monthly  representative  samples  with  levels  o<  specific  constituents  significantly  below  the  delisting 
levels  in  Condition  (3)(B),  and  EPA  notifies  Marathon  in  wntmg  that  montWy  testing  (or  specific  organic  constituertt 
may  be  terminated.  Following  termination  of  monttHy  testing.  kAarattX)n  must  continue  lo  lest  a  representative  5-day 
composite  sarr^ple  for  aH  constituents  listed  in  Condition  (3)(B)  on  an  annual  basis.  If  delisting  levels  (or  any  corv 
slituents  listed  in  Condition  (3XB)  are  exceeded  in  the  annual  sample.  Marathon  must  reinstHute  complete  testing  as 
required  m  Cond«on  (1)<B). 

(2)  IVas/e  Hokling  and  Handling:  Marathon  must  store  as  hazardous  all  residual  solids  generated  until  vertflcalion  test- 
ing (as  specrtied  in  CkxxHtion  (IK A)  and  (IHB))  is  completed  and  valid  analysis  demonstrates  that  Condition  (3)  is 
satisfied  If  the  levels  of  hazardous  constituents  In  the  samples  of  residual  solids  are  below  an  ol  the  levels  set  (oith 
in  CorxWion  (3),  then  the  residual  soMs  are  norvhazardous  and  may  be  managed  and  disposed  of  In  accordance 
with  all  applicable  sow  waste  regulatoos.  If  hazardous  constihjent  levels  in  any  5-day  composite  or  other  represent- 
ative sample  equal  or  exceed  any  of  the  delisting  levels  set  in  Condition  (3),  the  residual  solids  generated  dunng  the 
corresponding  lime  period  must  be  retreated  ancvor  stabilized  as  allowed  baiow.  untu  the  residual  solids  meet  theee 
levels,  or  managed  and  disposed  of  m  accordance  with  Subtitle  C  of  RCRA. 

If  the  residual  sokds  contain  teachable  inorganK  concentrations  at  or  above  the  delisting  levels  set  forth  In  Condition 
(3)(A).  then  Marathon  may  stat)*ze  the  material  with  Type  I  poitland  cemer*  as  denKmstrated  in  the  petition  to  Im- 
mobilize the  metals  Following  stabikzation,  Maratrion  iriust  repeat  analyses  w\  Condition  (3)(A)  prior  to  disposal 

(3)  DeHstmg  Lawk:  Ail  teachable  concentrations  must  be  measured  in  the  waste  leachaie  by  the  method  spodNed  in 
40  CFR  261.24.  and  must  be  less  than  the  following  levels  Ififim): 
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Table  2.— Wastes  ExcuxtEO  From  Speofic  Sources— Continued 


Factty 


AddTBn 


WasM  dMCflpHon 


(A)  ktorganie  ConsMMntc  anllmony-o.e:  aiMnlc.  chramium,  or  rtMr— S.0;  twrfum— 100.0;  bwyaum— 0^;  cad- 
mlufTv-0.5;  lea(}-1.5;  m8rcury-0.2;  nicka^lOO;  aalemum— 1.0;  varadhm— 20.0. 

(B)  OrgatiK  ConsOtuerts:  acenapMhena— 200,  banzena— 0.5,  baruo  (a)  amtwaoana— COI.  baruo  (a)  pyiana— OOe, 
banzo  (b)  fluoramhana— a02,  ctwyaana  0.02.  at«yt  banzana— 70.  tuocwMhana— 100.  Muoiana— lOa  n^ 
ttaiene-100.  pyrana    100.  totuana— lOa 

(4)  Changeg  in  Opentng  CondUonm  Altar  oompMing  tha  InWal  vafMcaton  laal  partod  m  CorxMor)  (IKA).  R  Maiattm 
•tgrNiicanDv  changaa  tw  oparating  condWona  aatablahad  undar  CondMon  (1),  Marathon  mutt  noa>v  «w  Agancy  In 
wntlng.  After  wrrtnen  approval  by  EPA.  Maratfnn  nwat  ia-*wmuta  ma  taaSng  raqulrad  in  CondMon  (IKA)  tor  a  cnM- 
munt  o(  kXK  &^>ay  ooaraOng  parioda.  MaraVKm  mual  faport  Vta  oparatona  and  laal  data,  raouirao  by  CondMon 
(IHA),  Including  quaMy  conkol  data.  obWnad  during  Ma  partod  no  latar  man  60  day*  aNar  me  cnangae  take  piaoa. 
Folowlng  «wlttan  noUHcatlon  by  EPA,  IMarathon  may  rapiaca  testing  CondMon  (1HA)  wtm  (1KB).  Marathon  mual  W- 
M  al  otner  raoutramaras  In  Condition  (i),  aa  approprtala. 

(5)  Data  SubmHala:  At  laaal  tiwo  weeks  prior  to  system  start-up,  Marathon  must  nottty  bt  writing  the  Section  CNal. 
OeNsting  Section  (saa  addraaa  below)  wtian  the  mamtal  dasoiptlon  and  stabUzaHon  urtta  w«  be  on-tne  wid  wasis 
treetment  w«  begin.  Tha  data  oMalnad  through  CondMon  (1)(A)  must  be  submitted  to  the  Section  CMel.  Dslstlng 
Section,  OSW  (OS-333),  OS.  EPA.  401  M  Street,  SW,  WasNnglon,  DC  20400  within  the  time  pefiod  apecMed. 
Recortte  01  operating  oondMona  and  analytical  dau  from  CondMon  (1)  mual  ba  compiad,  aummairtzed,  and  inaln- 
tatrted  on  stia  for  a  minimum  of  llva  years.  These  records  and  data  must  be  lumlahad  upon  raqueat  by  EPA  or  ma 
State  o(  Texas  and  made  available  tor  Inapactton.  Faiura  to  submM  the  raqulrad  data  wNhin  the  apecMed  tkna  pe- 
riod or  maintain  the  requtrsd  recoidB  on  ana  tor  the  specMed  Ume  wM  be  considered  by  EPA.  at  Us  dtacrstlon,  aulR- 
dant  basis  to  rnvoka  the  aiKiuaion  to  the  extant  diractod  by  EPA.  Al  data  must  ba  accompanied  by  a  signed  copy 
ol  the  foltowing  cenWcatkin  statement  to  attest  to  the  trum  and  accuracy  of  the  data  aubmltied: 

"Urxler  dvM  ar>d  cftminal  penalty  o(  law  lor  the  making  or  submission  of  laiaa  or  hauduleni  statements  or  repraaenta 
tkXK  (pursuant  to  the  aoolcable  provisnns  of  the  Federal  Code,  wtrich  Jnduda,  but  may  not  be  Umiiad  to,  18  U.SjC. 
1001  ar>d  42  use.  69SS),  I  cariNy  that  the  Mormatton  contained  In  or  accompanying  iNe  document  Is  true,  accu- 
rate and  complete. 

As  to  the  (those)  Idui^Mud  lacKtonft)  ol  INs  document  tor  whk:h  I  cannot  persona»y  varMy  Ks  (thai')  trum  and  accu- 
racy, I  certify  aa  the  oorrvafry  ottnal  having  superviaory  raaponsit)iiity  for  the  parsons  wtv),  acting  urxlar  my  dbact 
instructtoru,  made  the  venflcatkNi  that  this  Information  is  tn>e,  accurate  and  complete. 

In  the  event  that  any  ol  tNa  Intemwrtton  la  determined  by  EPA  m  Hs  sole  dtocretnn  to  be  falsa.  Inaccurate  or  Inoom- 
ptote.  and  upon  conveyance  of  thia  tact  to  tha  company,  I  recognize  arxt  agree  that  this  axduaion  ol  waste  «■  ba 
vokl  as  11  H  never  had  aHect  or  to  the  extent  dbected  by  EPA  and  that  tha  company  w«  be  labto  tor  any  adtona 
taken  In  cortravantton  ol  tha  company's  RCRA  and  CERCLA  obligations  prawleed  upon  tha  oorrpany's  ralwnca  on 
ma  voM  exclusion.' 


[FR  Doc.  93-2535  Filed  2-2-03;  8:45  am] 
BiujNo  cooe  wao-M-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Chapter  I 

MSS  Above  1  GHz  Negotiated 
Rulemahing  Committee 

agency:  Federal  Comnitinkations 

Commission. 

ACTION:  Notice  of  public  meetings. 

SUMMARfY:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  as 
amended,  this  notice  advises  interested 
persons  of  the  fiflh  and  sixth  meetings 
of  the  MSS  Above  1  CHz  Negotiated 
Rulemaking  Committee  ("Committee"). 
DATES:  Meeting  No.  5:  Thursday, 
February  18,  1993  at  9:30  a.m.  Meeting 
No.  4:  Wednesday,  February  25, 1993  at 
9:30  aJD. 

ADDRESSES:  Both  meetings  will  be  held 
at  the  Federal  Communicati(ms 
Commissim.  rm.  856, 1919  M  Street, 
NW.,  Washington.  DC  20554. 
FOR  FUmHER  MFORMATKM  CONTACT: 
Kathleen  Campbell.  Administrative 
Assistant  to  the  Committee,  at  (202) 
634-1952. 


8UPPt£MENTARY  MFORMATKM:  The 
agenda  for  both  meetings  of  the  MSS 
Above  1  GHz  Negotiated  Rulemaking 
Committee  is  as  follows: 

1.  Opening  Remarks/Comments 

2.  Adoption  of  Agenda 

3.  Minutes/Records  of  Previous  Meeting 

4.  Introduction  of  Documents 

5.  Informal  Working  Group  Reports 
-i-Issues 

6.  Acceptance/ Approval  of 

Recommended  Rules 

7.  Acceptance/Approval  of  Report  Text 

8.  Agenda  for  future  meetings 
—Schedule  for  future  meetings 

9.  Other  Business 

Members  of  the  general  public  may 
attend  this  meeting.  The  Federal 
Communications  Commission  will 
attempt  to  accommodate  as  many 
people  as  possibla  However, 
admittance  will  be  limited  to  the  seating 
available.  There  will  be  no  public  oral 
participation,  but  the  public  may  submit 
written  comments  to  Fern  J.  Jarmulnek, 
the  Committee's  Designated  Federal 
Officer,  before  the  meeting. 

Subsequent  Committee  meetings  are 
currently  scheduled  for  Thursday, 
March  4;  Tuesday,  March  9;  Thursday, 
March  18;  Thursday.  March  25;  and 
Friday,  April  2.  All  subsequent 
Committee  meetings  noted  in  this 
paragraph  are  scheduled  to  begin  at  9:30 


a.m.  at  the  Federal  Ccunmunicatioas 
Commission,  1919  M  Street.  NW..  room 
856.  Washington,  DC  20554. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

(FR  Doc  93-2510  Filed  2-2-93;  8:45  am] 

SHAJNa  cooc  «n»-at-«i 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Adminletration 

49  CFR  Parte  392  and  395 
[FHWA  Docket  No.  MC-92-3(q 
RIN212S-AO04 

Houra  of  Sertfice  of  Drfvera;  On-Outy 
Tbne 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  The  FHWA  is  withdrawing  its 
notice  of  proposed  rulemaking  (NPRM) 
addressing  hours  of  service  regulations 
for  commercial  motor  vehicle  (CMV) 
drivers.  The  NPRM  would  have 
permitted  the  on-duty  time  limitation  of 
60-hour8  in  7  ccMisecutive  days  or  70- 
bours  in  8  consecutive  days  to  begin 
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anew  after  the  driver  had  an  off-duty 
"recovery  period"  of  24  consecutive 
hours  or  more. 

FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  James  E.  Scspellato,  Office  of  Motor 
Carrier  Standards,  (202)  366-2981,  or 
Mrs.  Allison  Smith,  Office  of  the  Chief 
Counsel,  (202)  36ft-0834,  Federal 
Highway  Administration,  Department  of 
Transportation,  400  Seventh  Street, 
SW..  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
legal  Federal  holidays. 
SUPPt£UENTARY  »4F0RMAT10N:  On  August 
19, 1992,  the  FHWA  published  an 
NPRM  which  would  have  permitted  the 
60  or  70  hour  time  limitation  to  begin 
anew  after  the  driver  had  an  off-duty 
recovery  period  of  24  consecutive  hours 
or  more  (57  FR  37504).  The  comment 
period,  originally  set  to  close  on  October 
5, 1992,  was  extended  until  November 
4, 1992,  based  upon  a  petition  from  the 
Commercial  Vehicle  Safety  Alliance  (57 
FR  44158). 

The  FHWA  received  67,922 
comments  and  signatures  on  petitions  in 
response  to  the  NPRM.  Because  of  the 
potential  impact  of  the  proposal  on 
motor  carriers  operations,  the  FHWA 
speciGcally  asked  11  questions 
soliciting  views  and  opinions  on  such 
issues  as  the  sufficiency  of  the  24  hour 
recovery  period,  alternative  on-duty/off- 
duty  schedules,  and  the  relationship  of 
the  off-duty  period  to  over-the-road 
driving  exposure.  The  overwhelming 
majority  of  commenters  who  were  in 
favor  of  the  proposal  did  not  offer 
substantive,  quantitative  justification  to 
support  their  position.  Many  motor 
carrier  and  motor  carrier  industry 
association  commenters  relied  upon 
improvements  in  commercial  motor 
vehicles  and  highway  design  since 
1937,  the  year  in  which  hours  of  service 
regulations  were  first  promulgated  by 
the  Interstate  Commerce  Commission,  as 
their  rationale  for  supporting  the 
proposal.  Others  mentioned  improved 
productivity  and  better  utilization  of 
equipment,  ability  to  meet  the  demands 
of  shippers  and  customers,  and  reduced 
falsification  of  drivers'  records  of  duty 
status. 

Virtually  none  of  the  commenters  in 
favor  of  the  proposal  provided 
substantive  responses  to  the  critical, 
fundamental  questions  posed  in  the 
NPRM,  offering  instead  opinions 
unsupported  by  empirical  or  anecdotal 
material.  Except  in  the  most  general 
terms,  there  were  no  discussions  of 
potential  impacts  on  highway  safety 
which  could  result  fit>m  increasing  the 
available  on-duty  hours  in  an  8  day 
period  from  70  to  115,  and.  in  a  31-day 


Eeriod,  from  280  to  as  much  as  420 
ours.  This  would  mean  available 
driving  time  of  up  to  100  hours  in  8 
days,  170  hours  in  14  days,  and  370 
hours  in  one  month.  (These  illustrations 
are  worst -case  scenarios.) 

Many  of  the  comments  received  were 
identical  form  letters.  It  appeared  that 
several  motor  carriers  and  industry 
associations  mounted  letter- writing 
campaigns  to  encourage  drivers  and 
others  to  comment  in  favor  of  the 
proposal. 

Comments  against  the  proposal  fell 
into  several  categories.  Many  opposing 
commenters  also  elected  to  submit 
identical  form  letters,  noting  that  carbon 
copies  were  being  provided  to  an 
advocacy  group.  Citizens  for  Reliable 
and  Safe  Highways  (CRASH).  The 
International  Brotherhood  of  Teamsters 
submitted  approximately  30,000 
signatures  on  petitions  as  an  attachment 
to  its  extensive  comments  on  the 
proposal.  Several  other  organizations, 
including  the  Insurance  Institute  for 
Highway  Safety,  Advocates  for  Highway 
and  Auto  Safety,  Teamsters  for  a 
Democratic  Union,  and  the  Sleep 
Disorders  Center  of  the  Scripps  Clinic 
and  Research  Foundation,  also  provided 
extensive  comments  citing  research  on 
driver  fatigue  and  loss  of  alertness, 
shiftworker  issues,  and  highway 
accident  statistics  in  support  of  their 
position  against  the  proposal.  The 
Commercial  Vehicle  Safety  Alliance 
(CVSA),  as  well  as  a  number  of  State 
and  local  law  enforcement  and  highway 
agencies,  expressed  concern  that  the 
potential  increase  in  driving  and  on- 
duty  hours  could  cause  an  increase  in 
the  incidence  of  driver  fatigue.  The 
CVSA  also  expressed  the  belief  that 
many  of  the  questions  asked  in  the 
NPRM  would  need  to  be  addressed  by 
research. 

In  full  consideration  of  all  docket 
comments  and  available  data  and 
information,  the  FHWA  has  decided  to 
withdraw  the  proposal  and  close  Docket 
MC-92-30.  Because  of  the  lack  of 
substantive  information  concerning 
sufficiency  of  the  24  hour  recovery 
period,  alternative  on-duty/off-duty 
schedules,  and  the  relationship  of  the 
off-duty  period  to  over-the-road  driving 
exposure  that  specifically  addressed  the 
NPRM  questions,  we  do  not,  ai  this 
time,  have  sufficient  information  to 
make  an  informed  decision  on  this 
issue.  For  example: 

1.  Is  24  hours  sufficient  time  for  a 
driver  to  obtain  the  rest  necessary  to 
resume  driving  (safely)? 

2.  What  safeguards  exist  to  ensure 
motor  carriers  will  abide  by  the 
provision  which  allows  a  driver  to 
refuse  to  drive  after  reaching  the  current 


limits  of  on-duty  time  without  any 
retribution  by  the  motor  carrier? 

3.  Are  there  sufficient  precautions  and 
data  to  suggest  that  a  driver  may  drive 
safely  for  up  to  100  hours  in  8  days,  170 
in  14  days,  and  370  hours  in  a  month 
as  would  be  allowed  under  the 
proposal? 

Tnese  questions  still  remain 
unanswered  despite  nearly  68,000 
comments  and  signatures  on  petitions 
submitted  to  the  docket.  The  FHWA  is 
well  aware  that  the  rationale  for  the 
establishment  of  maximum  hours  of 
service  regulations  is  to  promote  safe 
operations  and  to  provide  drivers  with 
a  means  of  protecting  themselves 
against  unreasonable  demands  of 
employers.  Drivers  may  refuse  to 
operate  a  commercial  motor  vehicle 
when  such  operation  would  be  a 
violation  of  a  Federal  regulation  and 
employers  are  prohibited  from 
penalizing  such  drivers  in  any  manner 
on  account  of  such  refusal.  49  U.S.C. 
2305(b).  Moreover,  many  motor  carriers 
have  implemented  good  safety  practices 
which  are  grounded  on  the  reasonable 
limitations  set  forth  in  the  hours  of 
service  regulations.  Whether  removing 
the  regulatory  restrictions  would  erode 
the  foundations  for  safe  and  sound 
business  practices  is  an  issue  on  which 
comments  were  particularly  sought. 
This  information  was  simply  not 
provided  by  those  commenters 
responding  to  the  docket. 

The  FHWA  is  currently  sponsoring 
several  studies  of  CMV  driver  fatigue 
and  loss  of  alertness  to  provide  a 
technically  sound  basis  for  evaluating 
existing  hours  of  service  requirements 
and  to  develop  countermeasures  for 
reducing  fatigue  and  increasing  driver 
alertness.  Two  ongoing  studies  are  the 
"Driver  Fatigue  and  Alertness  Study," 
Conducted  by  Essex  Corporation  and 
the  Trucking  Research  Institute,  and 
"Literature  Review  and  Critique  of  Past 
Research  on  Rest  and  Recovery  Cycles 
of  Commercial  Motor  Vehicle  Drivers," 
conducted  by  Work  Systems  Research. 
In  addition,  the  FHWA  has  been 
directed  to  perform  additional  studies  to 
respond  to  congressional  directives  to 
undertake  research  on  the  cause  of,  and 
potential  countermeasures  to,  the 
problem  of  driver  fatigue  under  the 
Department  of  Transportation  and 
Related  Agencies  Appropriations  Act, 
1992.  See  Pub.  L.  102-143, 105  Stat.  917 
(1991). 

The  FHWA  will  be  initiating 
additional  research  in  areas  such  as 
fitness  for  duty,  sleep  disorders, 
physiological  assessments  of  driver 
alertness,  driving-oriented  performance 
evaluations,  effects  of  circadian  rhythm 
on  alertness,  and  other  related  technical 
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areas  in  order  to  develop  a  scientifically 
sound,  quantitative  basis  for  potential 
amendments  and  refinements  to  the 
hours  of  service  regulations.  Moreover, 
the  FHWA  is  currently  conducting  its 
"zero-base"  regulatory  review  hearings 
to  obtain  additional  information  and 
benefit  from  the  experience  of  the  motw 
carrier  industry  in  its  efforts  to 
reevaluate  the  Federal  Motor  Carrier 
Safety  Regulations.  Accordingly,  the 
FHWA  intends  to  incorporate  the  issues 
raised  here  in  the  formulation  of  future 
research  questions,  as  well  as  in  the 
ongoing  zero-base  review  process. 

Rulemaking  Aiialjrses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

The  action  being  withdrawn  by  the 
FHWA  in  this  document  would  have 
amended  the  driver's  hours  of  service 
requirements  for  CMV  drivers  subject  to 
the  FMCSRs.  The  FHWA  has 
determined  that  this  document  does  not 
contain  a  major  rule  under  Executive 
Order  12291.  However,  it  is  considered 
a  significant  regulation  under  the 
regulatory  policies  and  procedures  of 
the  IXyr.  The  potential  economic 
impact  of  the  proposed  rulemaking  is 
zero  because  the  proposal  is  not  being 
promulgated.  Comments  were 
specifically  requested  on  the  costs  and 
benefits  associated  with  this  proposed 
change,  but  insufficient  substantive 
information  was  received  from 
commenters  to  the  docket.  Therefore,  a 
full  regulatory  evaluation  will  not  be 
prepared. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  601-612),  the 
agency  evaluated  the  effects  of  this 
proposal  on  small  entities.  This 
proposal,  if  adopted,  would  have 
increased  the  number  of  on-duty  hours 
permitted  in  7  and  8  consecutive  days 
to  permit  the  cumulative  hours  total  to 
be  reset  after  the  driver  had  been  off- 
duty  for  a  period  of  time  of  at  least  24 
consecutive  hours.  The  FHWA  believes 
that  the  cost  of  this  change  would  have 
been  minimal.  Therefore,  under  the 
criteria  of  the  Regulatory  Flexibility  Act, 
the  FHWA  certifies  that  this  withdrawal 
of  a  proposed  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 


the  withdrawal  of  the  proposed  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Nothing  in  this  document  preempts 
any  State  law  or  regulation.  The 
proposed  rule,  if  adopted,  would  not 
have  hmited  the  policymaking 
discretion  of  the  States.  States  would 
not  have  been  required  as  part  of  the 
Motor  Carrier  Safety  Assistance  Program 
to  adopt  the  proposed  rule  for  intrastate 
safety  regulations,  but  they  would  have 
had  to  adopt  this  amendment  for 
interstate  operations.  This  action 
withdrawing  the  proposed  revision  of 
the  hours  of  service  regulations  retains 
the  status  quo,  and  thus,  raises  no 
additional  federalism  issues. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program. 

Paperwork  Reduction  Act 

This  proposed  rule  did  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1980.  44  U.S.C  3501- 
3520. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action,  if  implemented,  would 
not  have  any  effect  on  the  quality  of  the 
environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subfects  in  49  CFR  Parts  392  and 
395 

Driver's  record  of  duty  status, 
Highway  Safety,  Highways  and  Roads, 
Hours  of  service  of  drivers.  Motor 
carriers.  Reporting  and  recordkeeping 
requirements. 

Authority:  49  U.S.C.  app.  2505;  49  U.S.C 
31C2;  23  U.S.C  315;  49  CFR  1.48. 


Issued  on:  lanuary  19. 1993 
TJ).  Lanon. 
Administrator. 

IFR  Doc  93-1663  Piled  2-2-«3;  8:4S  am) 
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National  Highway  Traffic  Safaty 
Admlniatration 

49  CFR  Part  531 

PockM  Na  FE-as-OI;  Notice  6] 

RIN  2127-AE51 

Pasaanger  Automobila  Avaraga  Fuat 
Economy  Standard  Modal  Yaar  1990 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Termination  of  rulemaking. 

SUMMARY:  In  a  notice  published  in  the 
Federal  Register  (57  FR  48777)  on 
October  28, 1992,  NHTSA  announced 
that,  in  response  to  an  order  of  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit,  the  agency  was 
reopening  the  rulemaking  proceeding  it 
commenced  in  1988  to  consider 
whether  to  reduce  the  corporate  average 
fuel  economy  (CAFE)  standard  specified 
by  statute  for  model  year  (MY)  1990 
passenger  cars.  The  agency  had 
terminated  the  proceeding  in  May  1989 
and  allowed  the  statutory  standard  of 
27.5  mpg  to  remain  in  effect.  In  doing 
so,  NHTSA  concluded,  among  other 
things,  that  retaining  the  statutory 
standard,  instead  of  reducing  it  to  as 
low  as  26.5  mpg,  as  was  proposed, 
would  not  have  any  adverse  safety 
consequences.  On  judicial  review,  the 
court  ruled  that  NHTSA  had  not 
adequately  analyzed  the  safety  issue  and 
remanded  the  matter  to  the  agency  for 
further  explanation.  In  the  October  1992 
reopening  notice,  the  agency  requested 
comments  from  interested  persons,  to 
aid  it  in  reaching  a  new  decision  with 
respect  to  the  MY  1990  standard.  After 
considering  the  court  decision  and  the 
public  comments,  NHTSA  has  again 
decided  not  to  amend  the  statutory 
standard  and  to  terminate  that 
rulemaking  proceeding. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Mr.  Orron  Kee,  Office  of  Market 
Incentives,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590. 
(202)  366-0846. 

SUPPt^MENTARY  MFORMAT*ON: 

Statutory  ProYisions 

In  December  1975,  Congress  enacted 
the  Energy  Policy  and  Conservation  Act 
in  response  to  the  energy  crisis  created 
by  the  oil  embargo  of  1973-74,  the 
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overall  level  of  oil  imports,  and  the  level 
of  oil  imports  from  OPEC  sources. 
Congress  included  a  provision 
establishing  an  automotive  fuel 
economy  regulatory  program.  That 
provision  added  a  new  title.  Title  V,  to 
the  Molur  Vehicle  Information  and  Cost 
Savings  Act  (Act). 

Section  502(a)(1)  of  the  Act,  15  U.S.C 
2002(a)(1),  established  the  corporate 
average  fuel  economy  (CAFE)  standard 
for  passenger  automobiles  for  model 
year  (MY)  1985  and  each  model  year 
thereafter  at  27.5  miles  per  gallon  (mpg). 
This  long-term  statutory  standard 
represented  an  approximate  doubling  of 
the  average  fuel  economy  that  existed  in 
MY  1974. 

While  a  separate  fuel  economy 
standard  applies  to  manufacturers  for 
each  model  year,  the  Act  provides 
flexibility  regarding  the  timing  of 
compliance.  The  Act  does  not  require 
that  the  level  of  fuel  economy  required 
for  a  particular  model  year  be  achieved 
during  that  model  year.  Instead,  under 
certain  circumstances,  it  allows  a 
shortfall  in  fuel  economy  for  one  year 
(or  years)  to  be  offset  if  a  manufacturer 
earns  credits  for  exceeding  the  standard 
in  another  year  (or  years)  by  a  like 
amount.  The  credits  may  be  carried  back 
for  three  model  years  or  carried  forward 
for  three  model  years. 

Manufacturers  are  required  to  meet 
passenger  car  CAFE  standards 
separately  for  their  domestic  and  import 
fleets.  Th(9  division  into  separate  fleets 
based  on  whether  a  car  has  at  least  75 
percent  domestic  content  creates  the 
possibility  that  a  domestic  manufacturer 
could  reduce  the  domestic  content  of  a 
car  with  relatively  low  fuel-efficiency  to 
a  level  below  75  percent.  This  reduction 
has  the  effect  of  moving  the  car  from  the 
domestic  fleet  to  the  import  fleet,  where 
it  is  averaged  together  with  imported 
cars  (many  of  which  are  small)  for  CAFE 
purposes.  This  practice  is  referred  to  as 
"outsourcing." 

Section  502(a)(4)  of  the  Act  provides 
that  NHTSA  may  amend  the  27.5  mpg 
statutory  standard  for  a  particular  model 
year  by  raising  or  lowering  to  the  level 
it  determines  to  be  the  "maximum 
feasible  average  fuel  economy  level  for 
such  model  year."  In  determining  the 
"maximum  feasible  average  fuel 
economy  level."  the  agency  is  required 
by  section  502(e)  of  the  Act  to  consider 
the  following  four  factors:  (1) 
Technological  feasibility;  (2)  economic 
practicability:  (3)  the  effect  of  other 
Federal  motor  vehicle  standards  on  fuel 
economy;  and  (4)  the  need  of  the  nation 
to  conserve  enei^. 

Section  502(0(2)  of  the  Act  requires 
that  any  amendment  which  has  the 
effect  of  making  a  standard  for  a 


particular  model  year  more  stringent 
must  be  issued  at  least  18  months  before 
the  beginning  of  that  model  year. 
Therefore,  NHTSA  clearly  does  not  have 
the  authority  to  raise  the  MY  1090 
standard  at  this  time. 

As  a  general  matter,  NHTSA  may  not 
reduce  a  CAFE  standard  after  the 
beginning  of  the  model  year  to  which  it 
applies.  See  CMC  v.  NHTSA.  898  F.2d 
165  (D.C.  Qr.  1990).  However,  in  the 
court  decision  requiring  NHTSA  to 
reconsider  its  termination  of  a 
rulemaking  proceeding  addressing 
whether  the  MY  1990  CAFE  standard 
should  be  reduced.  Competitive 
Enterprise  Institute  v.  NHTSA.  956  F.2d 
321,  323  (D.C  Cat.  1992).  the  court  held 
that  nothing  in  G^4Cv.  NHTSA 
undermined  its  power  to  order 
retroactive  reconsideration  of  a 
standard. 

The  issue  the  agency  must  decide  in 
this  proceeding  is  whether  it  should 
retain  the  27.5  mpg  statutory  standard 
for  MY  1990  or  amend  the  standard.  In 
the  latter  case,  the  agency  would  make 
a  determination  of  the  "maximum 
feasible  average  fuel  economy  level"  for 
MY  1990  and.  if  that  level  is  below  27.5 
mpg,  reduce  the  standard  to  that  level. 

MY  1989-90  Proceeding 

In  response  to  five  petitions  for 
rulemaking  to  reduce  the  MY  1989- 
1990  CAFE  standards,  NHTSA 
published  in  the  Federal  Register  (53 
FR  33080;  August  29, 1988)  a  notice  of 
proposed  rulemaking  (NPRM)  seeking 
public  comment  on  whether  the  agency 
should  reduce  the  passenger  car  CAFE 
standards  for  MY  1989  or  MY  1990,  or 
both,  to  a  level  not  lower  than  26.5  mpg. 
Shortly  thereafter.  NHTSA  published  a 
final  rule  reducing  the  MY  1989 
standard  from  27.5  mpg  to  26.5  mpg  (53 
FR  39275:  October  6.  1988). 

Subsequently.  NHTSA  decided  not  to 
amend  the  statutory  standard  for  MY 
1990.  On  May  22. 1989,  several  months 
before  the  beginning  of  MY  1990.  the 
agency  publi.shed  in  the  Federal 
Register  (54  FR  21985)  a  notice 
terminating  the  rulemaking  proceeding 
for  that  model  year.  That  decision  was 
based  upon  the  increasing  need  of  the 
nation  to  conserve  energy  and  the 
agency's  conclusion  that  retaining  the 
27.5  mpg  standard  for  MY  1990  would 
not  have  a  significant  adverse  effect  on 
U.S.  employment  or  on  the 
competitiveness  of  the  U.S.  auto 
industry  due,  in  part,  to  the  availability 
of  credits  from  past  years. 

The  agency  also  discussed  the  issue  of 
whether  its  retention  of  the  statutory 
standard  would  have  any  effect  on 
motor  vehicle  safety.  One  of  the 
petitioners  requesting  a  reduction  in  the 


27.5  mpg  standard,  the  Competitive 
Enterprise  Institute  (CEI),  argued  that 
retaining  the  standard  would  adversely 
affect  safety.  CEI  asked  the  agency  to 
conclude  that  CAFE  standards  result  in 
vehicle  "downsizing"  (reductions  in 
size  and  weight),  and  that  downsizing, 
in  turn,  degrades  safety.  CEI  advocated 
a  CAFE  standard  of  24.0  mpg,  which  it 
contended  would  be  the  CAFE  level  of 
the  fleet  in  the  absence  of  CAFE 
standards.  Several  other  commenters 
also  addressed  the  safety  issue.  See  54 
FR  21991-92.  In  responding  to  these 
comments,  NHTSA  presented  an 
analysis  of  the  safety  issue,  and 
concluded  that  there  would  not  be  any 
adverse  safety  consequences  associated 
with  its  decision  to  retain  the  27.5  mpg 
standard  for  MY  1990.  See  54  FR 
21992-94. 

Court  Decision 

NHTSA "s  termination  of  the  MY  1990 
rulemaking  proceeding  was  challenged 
by  CEI  in  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit.  That 
organization  claimed  that  the  agency 
had  not  adequately  considered  the 
impact  of  its  action  on  safety  and 
disputed  NHTSA's  conclusion  that 
retaining  the  27.5  mpg  standard  for  MY 
1990  would  not  create  adverse  safety 
consequences. 

On  judicial  review,  a  2-1  majority  of 
the  DC.  Circuit  ruled  that  NHTSA  had 
not  adequately  analyzed  CEI's 
contention  that  the  27.5  mpg  standard 
would  force  car  makers  to  produce 
smaller,  less  safe  cars,  thus  making  it 
more  difficult  and  expensive  for 
consumers  to  buy  larger,  safer  cars.  The 
court  remanded  the  matter  to  the  agency 
for  further  explanation.  CEI  v.  NHTSA. 
956  F.2d  321  (D.C  Qr.  1992). 

Notice  of  Reopening;  Request  for 
Conunents 

As  a  result  of  the  court's  order, 
NHTSA  reopened  the  MY  1990 
proceeding.  The  agency  announced  this 
reopening  in  a  notice  published  in  the 
Federal  Register  (57  F"R  48777)  on 
October  28, 1992.  The  notice  requested 
comments  from  interested  persons  to 
aid  NHTSA  in  reaching  a  new  decision 
with  respect  to  the  MY  1990  standard. 

In  the  reopening  notice,  NHTSA 
noted  that  many  events  related  to  fuel 
economy  have  occurred  since  the  May 
1989  decision  terminating  the  MY  1990 
rulemaking.  Manufacturers  have 
completed  their  production  of  MY 
1990-92  vehicles,  and  are  well  into 
their  MY  1993  production.  The  agency 
has  also  performed  additional  analyses 
of  the  effect  of  car  size  on  fatality  and 
injury  risk.  In  a  recent  paper  on  this 
subject  based  on  studies  completed  as  of 
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April  1991,  NHTSA  estimated  that  the 
1,000  pound  reduction  in  average  curb 
weight  (and/ or  the  associated  reduction 
in  size)  that  occurred  between  1970  and 
1982  results  in  nearly  2,000  more  deaths 
and  20.000  more  serious  injuries  per 
year,  than  would  have  occurred  had  the 
weight  reduction  not  taken  place.  See 
Dodket  FE-CR.  item  39.  This  paper  did 
not  address  what  role,  if  any,  the  CAFE 
program  played  in  causing  this  weight 
reduction. 

NHTSA  also  noted  that  overall  traffic 
safety  improved  throughout  the  1970's 
and  1980's,  despite  the  reduction  in 
average  car  size  and  weight.  The  fatality 
rate  per  100  million  vehicle  miles 
traveled  declined  from  4.7  in  1970  to  3.3 
in  1980.  and  fell  to  1.9  in  1991  and  1.8 
in  1992.  The  improvement  in  safety 
reflects  many  factors,  including  but  not 
limited  to:  Safety  improvements  to 
motor  vehicles,  increased  safety  belt 
usage,  alcohol  enforcement  efforts  and 
age-21  drinking  laws,  and  enforcement 
of  speed  laws.  These  other  factors  have 
thus  more  than  offset  the  adverse  safety 
effect  of  reduced  vehicle  weight/size, 
and  motor  vehicle  travel  in  the  United 
States  is  safer  than  ever.  However, 
assiuning  that  these  other  factors  had 
occurred  and  vehicle  weight/size  had 
not  been  reduced,  motor  vehicle  travel 
would  be  safer  still. 

Also,  another  post-termination  event 
was  that,  in  light  of  widespread  interest 
in  automotive  fuel  economy,  NHTSA 
and  the  Federal  Highway 
Administration  (FHWA)  requested  the 
National  Research  Council  ^^IRC)  to 
undertake  a  study  of  the  potential  and 
prospects  for  improving  the  fuel 
economy  of  new  light-duty  vehicles.  A 
copy  of  NRC's  report,  which  was 
released  in  April  1992,  was  placed  in 
the  docket  for  the  reopening  notice.  As 
requested  by  NHTSA  and  FHWA,  the 
report  includes  a  chapter  on  the  safety 
implications  of  measures  to  improve 
fuel  economy. 

In  its  October  1992  notice,  NHTSA 
requested  commenters  to  address  all 
pertinent  issues  related  to  the  agency's 
decision  concerning  the  MY  1990 
standard.  The  notice  set  forth  a  number 
of  specific  questions  asking  what 
specific  actions,  if  any,  manufacturers 
would  actually  take  depending  on 
whether  the  MY  1990  CAFE  standard 
were  reduced  (e.g.,  changes  in  product 
offerings  or  pricing  for  MY  1993  or 
subsequent  model  years),  and  what 
actual  safety  impacts,  if  any,  would 
result  if  the  agency  were  now  to  reduce 
the  standard.  NHTSA  also  requested 
comments  concerning  the  role  safety 
should  play  in  agency  decisions  under 
the  Act. 


Public  Conunents 

The  agency  received  comments  from 
General  Motors  (CM),  Ford,  Chrysler, 
Volvo,  the  Insurance  Institute  for 
Highway  Safety  (IIHS),  the  Council  of 
Economic  Advisers  (CEA),  and  various 
organizations  concerned  about  the 
continuing  availability  of  full-size 
vehicles,  including,  among  others,  the 
Coalition  for  Vehicle  Choice  (CVC),  CEI, 
and  Consiuner  Alert. 

CM  stated  that  NHTSA  should  have 
lowered  the  MY  1990  CAFE  standard 
during  the  initial  rulemaking 
proceeding  and  still  could  take  that 
step.  It  stated,  however,  that  at  this  late 
date,  the  MY  1990  standard  bears  on 
safety  only  through  the  operation  of  the 
CAFE  credit  system.  That  company 
asserted  that  relaxing  the  MY  1990 
standard  at  this  time  could  in  some 
cases  generate  credits  giving 
manufacturers  more  flexibility  to  offer 
larger,  safer  cars  in  later  model  years. 
CM  did  not,  however,  provide  any  basis 
or  explanation  for  this  assertion.  In 
particular,  it  did  not  provide  any 
analysis  concerning  which 
manufacturers  would  benefit  from  such 
flexibility,  the  level  to  which  the  MY 
1990  standard  would  need  to  be 
reduced  in  order  to  provide  the 
flexibility,  the  statutory  and  factual 
basis  for  reducing  the  standard  to  such 
a  level,  or  the  specific  vehicles  and 
model  years  which  would  be  affected  by 
flexibility  attributable  to  a  reduction  in 
the  MY  1990  standard.  The  agency 
observes  that  it  specifically  reported  this 
type  of  information  in  the  reopening 
notice.  See  Question  2  in  that  notice. 

CM  stated  that  given  the  limited 
benefits  of  retroactively  lowering  the 
standard  at  this  point,  NHTSA  should 
focus  on  the  future  rather  than  the  past 
and,  in  particular,  seize  this  opportunity 
to  address  the  adverse  safety  impact  of 
CAFE  standards  and  estabUsh  a 
framework  for  proper  consideration  of 
safety  in  future  proceedings. 

Ford  commented  that  it  did  not 
request  and  is  not  requesting  a 
reduction  to  the  MY  1990  standard. 
That  company  stated  that  it  believes  that 
NHTSA  should  develop  a  procedure 
that  would  require  that  safety  be  taken 
into  consideration  when  reviewing  or 
revising  CAFE  standards  for  any  given 
model  year.  Ford  stated  that  this 
procedure  should  assure  that  the 
consideration  of  safety  would  be 
handled  consistently  and  thoroughly  in 
any  future  rulemaking. 

Chrysler  stated  that  it  does  not 
support  reducing  the  MY  1990  fuel 
economy  standard.  Chrysler  stated  that 
any  reduction  in  this  standard  could 
entitle  manufactiurers  which  paid  CAFE 


penalties  during  that  period  to  a  refund. 
However,  the  action  would  have  no 
effect  on  energy  conservation,  which  is 
the  underlying  purpose  of  the  Act. 

CVC  stated  that  although  the  court's 
remand  addressed  the  MY  1990  CAFE 
standard  for  passenger  cars,  it  believes 
that  the  more  important  issue  is  bow 
NHTSA  will  address  safety  in  future 
rulemaking  proceedings,  both  for 
passenger  cars  and  light  trucks.  CVC 
stated  that  it  strongly  recommends  that 
NHTSA  respond  to  the  court's  remand 
by  formally  incorporating  a 
methodology  for  considering  safety 
concerns  in  the  context  of  all  future 
CAFE  rulemaking  proceedings. 

IIHS  commented  that,  given  that  a 
lower  CAFE  standard  may  be  used 
either  to  sell  more  large  cars  or  to  raise 
horsepower,  the  effects  on  safety  of 
lowering  the  27.5  mpg  standard  cannot 
be  predicted  with  certainty.  That 
organization  stated  that  if  manufacturers 
used  the  increased  flexibility  resulting 
from  lower  CAFE  standards  to  sell 
proportionately  more  large  cars,  there 
would  be  an  overall  increase  in  the 
safety  of  the  new  car  fleet.  It  also  stated, 
however,  that  if  manufacturers  instead 
chose  to  increase  the  average 
horsepower  of  new  cars,  with  resultant 
faster  travel  speeds,  there  would  be  an 
overall  decrease  in  the  safety  of  motor 
vehicle  travel.  IIHS  stated  that  it 
believes  the  effect  on  safety  of  a  lower 
CAFE  standard  is  hkely  to  be  nil,  and 
would  be  negative  if  there  were 
significant  increases  in  horsepower.  It 
believes  further  that,  as  a  result,  there  is 
no  compelling  safety  argument  for 
reducing  the  CAFE  requirement  for  MY 
1990  (or  other  modelyear)  cars. 

CEI  stated  that  NHTSA  should 
formally  interpret  the  CAFE  statute  to 
require  the  consideration  of  safety 
issues  in  setting  fuel  economy 
standards,  and  issue  a  detailed  risk 
assessment  procedure  to  estimate  the 
safety  impact  of  CAFE  standards  and  to 
employ  this  procedure  to  assess  the 
safety  impacts  of  the  MY  1990  passenger 
car  CAFE  standard.  That  organization 
stated  that  the  assessment  should 
essentially  take  the  form  of  estimating 
the  additional  deaths  and  injuries 
associated  with  a  CAFE  standard  at 
specified  levels  above  the  estimated 
new-car  fuel  economy  level  that  would 
occur  in  the  absence  of  any  constraining 
CAFE  standard.  CEI  argued  that,  using 
an  earlier  Crandall-Graham  analysis  and 
applying  it  to  MY  1990,  there  would 
have  been  no  additional  deaths  with  a 
standard  at  24.5  mpg.  1,100  to  2,000 
additional  deaths  at  26.0  mpg,  and  2,20U 
to  3,900  additional  deaths  at  27.5  mpg. 
CEI  also  stated  that  a  reduction  of  the 
MY  1990  standard  would  dramatically 
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demonstrate  NHTSA'a  conunitment  to 
ensuring  that  safety  will  "no  longer  be 
ignored  in  tha  CAFE  process." 

Consiuner  Alert  coounaited  that 
NHTSA  should  issue  without  delay  a 
clear  "binding  poUcy  statement" 
announcing  its  intent  to  give  careful 
consideration  to  safety  issues,  and  to 
accord  them  great  weight  in  any  overall 
determinations,  in  every  futiue  CAFE 
rulemaking  proceeding.  That 
organization  stated  that  such  a 
statement  would  help  NHTSA  to 
respond  to  the  recent  court  directive,  to 
establish  an  orderly  framework  for 
future  deUberations.  and  to  resist 
pressures  from  those  who  would  argue 
for  higher  CAFE  levels.  Consumer  Alert 
stated  that  it  believes  that  the 
establishment  of  a  prospective  NHTSA 
policy  for  all  future  CAFE 
determinations  is  more  important  than 
the  agency's  actions  regarding  the  MY 
1990  standard.  That  organization  also 
requested  that  NHTSA  formally  publish 
both  an  interpretation  of  the  statute  as 
requiring  consideration  of  safety  issues, 
and  a  formal  assessment  of  the  safety 
impacts  of  the  MY  1990  standard. 

Robert  Crandall.  of  the  Brookings 
Institution,  stated  that  the  vehicle 
companies  will  obviously  be  unable  to 
adjust  their  MY  1990  fleet  mix  in 
response  to  the  outcome  of  this 
proceeding,  and  that  any  credits  from  a 
potentially  reduced  MY  1990  standard 
would  not  likely  be  of  much  use  by  the 
time  any  revised  MY  1990  standard  is 
announced.  That  commenter  stated  that 
the  outcome  of  the  reconsideration  of 
the  MY  1990  CAFE  standard  is 
important  for  its  value  as  regulatory 
precedent  and  the  signal  that  it  sends 
the  vehicle  companies  as  they  struggle 
with  vehicle-design  decisions  for  MY 
1996  or  1997  and  beyond.  Based  on 
earlier  analyses  by  Crandall  and 
Craham,  which  assume  that 
manufacturers  choose  vehicle  weights 
based  on  expected  gasoline  prices  and 
expected  steel  prices  four  years  prior  to 
the  sale  of  the  car  (and  hence  that  any 
weight  changes  over  time  that  cannot  be 
explained  by  those  factors  must  be 
attributable  to  CAFE  standards). 
Crandall  estimated  that  cars  were  20 
percent  lifter  in  MY  1990  than  they 
would  have  been  without  CAFE,  and 
that  CAFE  caused  an  increase  of  at  least 
4,000  fatalities  in  MY  1990  cars  over  the 
period  1990-2010.  Crandall  stated  that 
using  this  type  of  analysis.  NHTSA 
could  calculate  the  number  of  highway 
deaths  likely  to  be  caused  under 
alternative  CAFE  standards. 

)ohn  Graham,  of  the  Harvard  Center 
for  Risk  Analysis,  recommended  that 
NHTSA  develop  a  rule-of-thumb 
relationship  about  fuel  economy 


standards  and  occupant  fatalities  that 
accounts  for  changes  in  fleet  size  and 
mass.  That  commenter  also  suggested 
that  the  agency  commission  a  study  of 
the  relative  safety  effects  of  tighter 
CAFE  standards  and  higher  gasoline 
taxes. 

CEA  recommended  that  In  this 
rulemaking,  and  in  all  future  CAFE 
rulemaking  proceedings,  NHTSA 
include  a  summary  of  the  safety 
consequences  of  the  alternatives  under 
consideration.  CEA  stated  that,  using 
Crandall  and  Graham's  estimates,  and 
assuming  a  linear  relationship  between 
CAFE  levels  and  rates  of  deaths  and 
injuries,  the  safety  consequences  of 
several  CAFE  levels  can  be  computed 

All  commenters  urged  that  the  agency 
consider  safety  in  CAFE  proceedings, 
and  suggested  a  number  of  different 
ways  in  which  they  believed  safely 
might  be  considered  within  the 
framework  of  the  CAFE  statute  CEI 
commented  that  in  an  earlier  CEI  v 
NHTSA  decision,  decided  in  1990.  the 
Court  of  Appeals  noted  that,  despite 
NHTSA 's  established  practice  of 
considering  safety  issues  in  CAFE 
proceedings,  the  "precise  statutory 
basis"  for  doing  so  has  not  been  "clearly 
identified."  CEI  stated  that  the  agency 
should  formally  resolve  any  ambiguity 
regarding  this  question  through  issumg 
a  formal  interpretation  of  the  CAFE 
statute.  Various  commenters  believed 
that  safety  could  be  made  a  part  of  the 
"maximum  feasible"  determination  by 
considering  safety  either 

•  As  part  of  the  "economic 
practicability"  criterion  (section 
502(e)(2)).  based  on  the  argument  that 
safety  impacts  are  among  the  "costs" 
associated  with  CAFE  standards; 

•  As  part  of  the  "technological 
feasibility"  criterion  (section  502(e)(1)) 
based  on  the  argument  that  technologies 
(such  as  downsizing)  that  improve  fuel 
efficiency  but  lead  to  decreased  safety 
are  not  "feasible;"  or 

•  As  part  of  the  "need  of  the  Nation 
to  conserve  energy"  criterion  (section 
502(e)(4)),  based  on  the  argument  that 
that  need  must  be  weighed  against  other 
consequences,  such  as  increased 
highway  casualties. 

New  Decision  to  Teimioate  MY  1990 
Proceeding 

During  the  second  half  of  the  1980's 
NHTSA  conducted  several  rulemaking 
proceedings  considering  whether  to 
reduce  the  statutory  27.5  mpg  passenger 
car  standard  for  MYs  1986-90.  In  each 
proceeding,  commenters  voiced  their 
concern  that  CAFE  standards  can 
adversely  affect  safety  to  the  extent  that 
the  standards  result  in  reductions  in  car 
size  and/or  weight 


As  the  Federal  agency  primarily 
responsible  for  motor  vehicle  safety. 
NirrSA  has  special  reason  to  be 
concerned  about  the  relationship 
between  CAFE  standards,  vehicle 
weight  and  size,  and  safety.  Because  of 
its  concern,  the  agency  has  confronted 
the  weight/size/safety  issue  forthrightly 
and  publicly.  For  example,  it  has 
conducted  a  number  of  evaluations  of 
the  issue  These  evaluations  led  NHTSA 
to  the  conclusion,  cited  above,  that  the 
1000  pound  reduction  in  average  car 
curb  wei^t  (and/or  the  associated 
reduction  in  size)  that  occurred  between 
1970  and  1982  results  in  nearly  2.000 
additional  fataUties  and  20,000 
additional  serious  injuries  per  year. 
NHTSA  strongly  communicated  its 
safety  concerns  to  the  Congress  in 
connection  with  its  consideration  in 
recent  years  of  bills  regarding 
significantly  higher  CAFE  standards. 
Further,  the  agency  has  emphasized  on 
a  number  of  occasions  the  importance 
that  safety  would  have  if  NHTSA  were 
in  the  future  to  consider  whether  to 
exercise  its  discretion  to  raise  the  27.5 
mpg  standard.  See  51  FR  35613.  October 
6, 1986  (MY  1987-88  proceeding);  53 
FR  39294.  October  6. 1988  (MY  1989 
proceeding):  54  FR  21994.  May  22. 1989 
(MY  1990  proceeding). 

At  the  same  time,  throughout  the  car 
CAFE  rulemaking  proceedings  of  the 
late  1980's.  NHTSA  consistently 
assessed  safety  and  concluded  that  a 
CAFE  standard  at  the  levels  established 
for  the  model  years  at  issue  or  even  at 
the  statutory  27.5  mpg  level  would  not 
have  any  significant  effect  on  safety. 
The  agency  took  this  position  because  it 
believes  that  the  market,  and  not  the 
CAFE  program,  has  been  primarily 
responsible  for  the  size/weight 
reductions  that  have  occurred  since  the 
initiation  of  the  CAFE  program  in  1975. 
and  because  of  the  availability  of 
technological  means  that  can  be  used  by 
the  manufacturers  to  continue  to 
improve  their  fuel  economy  without 
downsizing. 

In  the  final  rule  for  the  MY  1987-88 
proceeding,  NHTSA  stat^  the 
following: 

•  •  •  [Wlhile  manufacturers  have  used 
and  are  generally  planning  to  continue  to  use 
weight  reduction  as  a  means  of  improving 
fuel  efficiency,  NHTSA  tielieves  that  this 
weight  reduction  is  largely  related  to 
consumer  demand.  CEI  itself  stated  that  in 
the  absence  of  CAFE  standards,  "the  general 
downsizing  of  the  American  passenger  car 
fleet  •  •  •  accompanied  by  impruved  energy 
efficiency  *   •  *  for  cars  in  all  size  categories 
would  have  occurred  in  any  case."  While  it 
is  true  that  consumers  place  less  emphasis  on 
fuel  economy  and  more  emphasis  on  such 
things  as  size  and  performance  when 
gasoline  prices  are  low,  fuel  efficiency 
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remains  an  important  factor  In  consumers* 
purchasing  decisions.  For  example,  CM 
commeoted  that  a  recent  market  research 
program  shows  that  even  though  stabilization 
of  fuel  prices  had  caused  new  car  intenders 
to  shift  thmr  preferences  toward  more 
acceieration  perfbnnaoce.  their  praferenca 
toward  expected  fuel  economy  increases  had 
also  risen.  Thus,  even  if  there  were  no  CAFE 
standards,  there  is  no  reason  to  assume  that 
consumers  would  return  to  larger  and  heavier 
cars.  SI  FR  35613,  October  6. 1986. 

NHTSA  specifically  referenced  this 
discussion  in  the  MY  1990  termination 
notice.  See  54  FR  21992-93.  May  22. 
1989.  In  that  notice,  the  agency  also 
noted  that  most  downsizing  occurred  in 
the  late  1970's  and  early  1980's.  when 
manufacturers  were  exceeding  the 
applicable  CAFE  standards;  that  the 
average  vehicle  weight  of  the  new  car 
fleet  has  not  changed  appreciably  since 
the  early  1980's,  although  the  average 
fuel  economy  has  steadily  improved; 
and  that  GM  and  Ford  have  been 
increasing  both  their  CAFE  values  and 
fleet  average  weights.  See  54  FR  21993. 
NHTSA  also  stated  that,  because  of 
credits  earned  before  MY  1990  by  GM 
and  Ford,  a  27.5  mpg  standard  for  MY 
1990  was  not  likely  to  have  a 
constraining  effect,  See  54  FR  21991. 
21993. 

As  indicated  above,  on  judicial 
review,  a  2-1  majority  of  the  D.C. 
Circuit  ruled  that  NHTSA  had  not 
adequately  responded  to  CEI's 
contention  that  the  27.5  mpg  standard 
would  force  car  makers  to  produce 
smaller,  less  safe  cars,  thus  making  it 
more  difficult  and  expensive  for 
consiuners  to  buy  larger,  safer  cars.  The 
coiut  stated  that  the  agency  had  not 
adequately  explained  why  one  of  the 
following  propositions  is  false:  (1) 
adopting  a  27.5  mpg  standard  (as 
opposed  to  a  lower  standard)  will  have 
some  constraining  effect  on  car  makers, 
if  not  in  MY  1990  then  in  subsequent 
years;  (2)  car  makers  will,  as  one 
consequence  of  the  standard,  decrease 
the  average  size  of  their  cars  below  what 
it  would  have  been  absent  the  standard; 
(3)  this  decrease  will  make  it  more 
difficult  for  consumers  to  drive  large 
cars;  and  (4)  all  other  things  being  equal, 
a  large  car  is  safer  than  a  small  car.  The 
court  concluded  that  the  agency  did  not 
provide  such  an  explanation.  956  F.2d 
324. 

With  respect  to  the  issue  of  whether 
the  27.5  mpg  standard  for  MY  1990  was 
constraining,  the  court  stated  that 
NHTSA  agreed  during  oral  argument 
that  the  standard  affects  car  makers; 
behavior,  if  not  in  MY  1990,  then  in 
subsequent  years.  At  the  same  time,  the 
court  also  stated  that  the  agency  stated 
during  oral  argument  that  even  if  the 


27.5  mpg  standard  constrained  the 
behavior  of  car  makers,  it  would  not 
lead  to  smaller  cars.  It  concluded, 
however,  that  the  agency  had  not 
justified  this  claim. 

The  court  stated  that  the  agency  had 
come  the  closest  to  supporting  this 
position  when  it  determined  mat  GM 
and  Ford  "should  be  able"  to  improve 
their  fuel  economy  in  the  future  by 
specified  technological  means,  without 
outsourcing  their  larger  cars,  without 
further  downsizing  or  mix  shifts  toward 
smaller  cars,  and  without  sacrificing 
acceleration  or  performance.  (NHTSA 
notes  that  neither  outsourcing  nor 
reducing  acceleration  or  performance 
would  have  any  adverse  safety 
consequences,  although  such  actions 
could  result  in  adverse  economic 
consequences  for  manufactiuers  dnd/or 
their  employees.)  The  court  concluded, 
however,  that  the  agency  had  not  found 
that  the  manufacttu^rs  would  meet  the 
standard  without  downsizing,  or 
analyzed  whether  the  cost  associated 
with  other  technological  improvements 
would  translate  into  higher  prices  for 
large  cars. 

The  court  also  found  that  the  agency's 
examination  of  weight  and  mileage 
improvements  over  time  missed  the 
point,  and  that  the  appropriate 
comparison  NHTSA  must  address  is 
between  the  world  with  more  stringent 
CAFE  standards  and  the  world  with  less 
stringent  CAFE  standards.  It  stated  that 
the  fact  that  weight  has  remained 
constant  over  time  despite  mileage 
improvements  shows  the  effect  of 
technological  improvements  but  does 
not  undermine  the  "natural  inference" 
that  weight  is  lower  than  it  would  be 
absent  CAFE  regulation.  The  court 
stated  that  NHTSA  had  observed  in  its 
termination  notice  that,  in  the  court's 
words,  "economic  recovery  and 
declining  gasoline  prices  sharply  raised 
consumer  demand  for  large  cars  over  the 
relevant  period."  The  court  believed 
that,  absent  regulation,  this  would  have 
produced  substantially  bigger  cars  and 
not  ones  that  remained  at  essentially  the 
same  weight.  956  F.2d  325.  The  court 
also  stated  that  the  agency  had  not  given 
any  reason  to  believe  that  the 
technological  improvements  made 
during  the  1980's  did  not  raise  costs, 
thereby  pricing  consumers  out  of  the 
market  for  new  large  cars. 

After  carefully  reviewing  the  court's 
decision  and  the  entire  record,  NHTSA 
does  not  see  any  valid  factual  or 
analytical  basis  warranting  a  change  in 
its  longstanding  position  that,  as  of  the 
late  1980's  and  early  1990's,  a  27.5  mpg 
passenger  car  CAFE  standard  does  not 
have  a  significant  impact  on  safety.  At 
that  level,  the  standard  does  not 


significantly  affect  vehicle  weight  or 
size.  The  agency  has  further  concluded 
that  a  reduction  in  the  MY  1990 
standard  now  would  not  have  any  effect 
on  vehicle  size/weight  or  safety.  In 
response  to  the  court's  order  for  further 
explanation  of  the  safety  issue,  the 
agency  is  setting  forth  its  reasons  for 
these  conclusions,  with  a  particular 
focus  on  MY  1990,  and  the  model  years 
immediately  thereafter. 

In  evaluating  this  issue,  NHTSA 
begins  with  the  fact  that  the  major 
domestic  manufacturers  had.  by  the  late 
1980's,  already  approached,  and  in 
some  years  exceeded,  the  statutory  27.5 
mpg  level.  For  example,  GM  adiieved  a 
CAFE  of  27.6  mpg  in  MY  1988  and  27.3 
mpg  in  MY  1989;  Ford  achieved  a  CAFE 
of  27.0  mpg  by  MY  1986;  and  Chrysler 
had  a  CAFE  of  27.5  mpg  in  MY  1987 
and  28.5  mpg  in  MY  1988.  These 
manufacturers'  CAFE  levels  fluctuated 
up  and  down  in  the  late  1980's. 
However,  for  MY  1990  and  beyond,  it 
was  clear  that  the  manufacturers  would 
not  have  to  make  major  product  changes 
to  comply  with  a  27.5  mp>g  standard,  but 
instead  would  either  (1)  have  to  ensure 
that  their  CAFE  does  not  fall  or  (2)  make 
relatively  minor  incremental 
improvements  to  the  fuel  economy 
performance  of  their  passenger  cars. 

NHTSA  therefore  believes  that  the 
relevant  question  is  whether  the  27.5 
mpg  statutory  standard,  by  requiring  the 
domestic  manufocturers  to  ensure  that 
their  CAFE  does  not  fall  or  make 
relatively  minor  incremental  changes  to 
improve  CAFE,  has  the  effect  of  (1) 
causing  them  to  refrain  from  upsizing 
their  vehicles  or  (2)  causing  them  to 
reduce  their  sales  of  larger  or  heavier 
cars  (or  increase  their  sales  of  small 
cars).  The  agency  believes  that  the 
record  does  not  support  the  existence  of 
either  of  these  effects. 

As  indicted  above,  the  court  noted 
that  NHTSA  had.  in  the  MY  1090 
termination  notice,  concluded  that  the 
domestic  manufacturers  should  be  able 
to  improve  their  fuel  economy  in  the 
future  by  specified  technological  means, 
without  outsourcing  their  larger  cars, 
without  further  downsizing  or  mix 
shifts  toward  smaller  cars,  and  without 
sacrificing  acceleration  or  performance. 
More  specifically,  the  agency  stated  in 
that  notice  that  the  record  of  that  and 
prior  CAFE  rulemaking  proceedings 
indicated  that,  while  GM  and  Ford  bad 
made  considerable  improvement  in  the 
fuel  economy  of  their  passenger  cars, 
there  are  still  a  number  of  fuel- 
efficiency  enhancing  methods  that  are 
not  fully  utilized  throughout  their  fleets. 
The  agency  specifically  cited  the 
possibility  of  further  use  of  front-wheel 
drive;  four-speed  automatic 
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transmissions;  engine  improvements 
such  as  four- valve  designs,  reduced 
friction,  lean-bum  fast -bum 
combustion,  and  electronic  control; 
reduction  of  parasitic  losses; 
aerodynamic  and  rolling  resistance 
reductions;  and  material  substitution. 
NHTSA  noted  that  all  of  these  methods 
are  partially  used  in  the  GM  and  Ford 
fleets,  as  well  as  by  other  manufacturers. 
54  PR  21996. 

The  court  rejected  this  analysis. 
stating  that  the  agency  had  not 
determined  that  it  is  likely  that  the 
manufacturers  would  in  fact  meet  the 
27.5  mpg  standard  without  downsizing 
or  mix  shifts  toward  smaller  cars.  956 
F.2d  324. 

In  further  explanation  of  this  issue, 
the  agency  notes  first  that  there  is  no 
question  that  the  domestic 
manufacturers  can  use  the  technological 
methods  cited  above  to  ensure 
compliance  with  the  27.5  mpg  statutory 
standard.  The  issue  that  NHTSA  faced 
in  the  rulemaking  proceedings  of  the 
mid-  to  late-1980"s  was  never  whether 
ihe  manufacturers  could  meet  the  long- 
term  27.5  mpg  statutory  standard  by 
these  sorts  of  technological  means. 
Instead,  the  issue  was  whether  the 
manufacturers  had  developed  other 
reasonable  product  plans  to  meet  the 
standard  which  were  overtaken  by 
changes  in  market  conditions  at  a  time 
when  it  was  too  late  for  the 
manufacturers  to  make  additional 
technological  improvements.  NHTSA 
notes  that  the  availability  of  technology 
which  can  be  used  by  the  domestic 
manufacturers  to  continue  to  improve 
their  CAFE  was  confirmed  by  the  NRC 
study. 

As  noted  in  the  same  paragraph  of  the 
termination  notice  in  which  the  agency 
listed  a  number  of  the  technological 
improvements  that  manufacturers  can 
make,  NHTSA  acknowledged  that 
adoption  of  such  technological  changes 
requires  leadtime.  However,  the  agency 
also  observed  that  it  had  placed  the 
manufacturers  on  notice  in  earlier 
rulemaking  notices  that  their  plans  for 
complying  with  the  27.5  mpg  standard 
must  be  adjusted  to  take  into  account 
the  possibility  that  gasoline  prices  will 
remain  low.  Therefore,  leadtime  to  make 
additional  technological  changes  was  no 
longer  a  relevant  factor  by  the  time  of 
the  MY  1990  rulemaking. 

In  addressing  the  issue  raised  by  the 
court,  NHTSA  believes  that  the  question 
is  thus  not  whether  the  domestic 
manufacturers  can  make  the 
technological  changes  that  may  be 
needed  to  ensure  continued  compliance 
with  the  27.5  mpg  standard,  but 
whether  they  will  instead  choose  to 
engage  in  additional  downsizing  or  mix 


shifts  toward  smaller  cars.  NHTSA  notes 
that  the  manufacturers  are  free  under 
the  statute  to  comply  with  CAFE 
standards  by  any  means  of  their 
choosing.  Given  the  market  economy  in 
which  manufacturers  must  sell  their 
products,  however,  the  agency  believes 
that  they  are  most  likely  to  choose 
methods  that  do  not  reduce  the 
desirability  of  their  products. 

For  this  reason.  NHTSA  believes  that 
the  manufacturers  are  much  less  likely 
to  use  significant  additional  downsizing 
and  mix  shifts  than  either  the 
technological  means  cited  above  or  the 
outsourcing  of  larger  or  less  fuel- 
efficient  vehicles.  For  the  same  reason, 
the  agency  believes  that,  to  the  extent 
that  the  domestic  manufacturers 
conclude  that  consumers  desire  larger  or 
heavier  cars,  they  are  likely  to  produce 
such  cars,  notwithstanding  the  27.5  mpg 
standard,  and  offset  the  CAFE  impacts 
of  such  production  by  the  technological 
means  cited  above.  However,  the  agency 
cannot  unequivocally  predict  with 
certainty  precisely  what  the  various 
manufacturers  will  do  in  any  given 
model  year. 

The  technological  improvements  cited 
by  the  agency  can  be  applied  in  ways 
that  enhance  fuel  economy  without 
reducing  a  vehicle's  desirability. 
Consumers  are  in  fact  likely  to  be 
unaware  of  the  application  of  many  of 
these  technologies,  such  as  a  number  of 
engine  improvements.  Moreover,  as 
discussed  later  in  this  notice,  these 
technological  changes  are  generally 
cost-effective  to  the  first  purchaser  (i.e.. 
the  person  who  purchases  a  vehicle 
when  new),  and  some  of  the 
technological  changes  provide 
significant  consumer  benefits  in 
addition  to  improve  fuel  efficiency. 

By  contrast,  to  the  extent  that  some 
consumers  desire  larger  or  heavier  cars, 
manufacturers'  efforts  at  additional 
downsizing  and/or  mix  shifts  are  likely 
to  reduce  the  appeal  of  their  products  to 
those  consumers.  In  the  case  of 
additional  downsizing,  the  cars  would 
be  smaller  or  lighter  than  preferred  by 
those  consumers.  If  manufacturers 
attempted  to  induce  mix  shifts  by 
significantly  raising  the  prices  of  their 
large  cars,  the  cars  would  have  less 
appeal  because  of  price. 

Another  way  a  manufacturer  could 
attempt  to  induce  mix  shifts  would  be 
to  reduce  the  price  of  smaller  cars. 
However,  a  significant  majority  of 
smaller,  lighter  cars  are  in  fleets  that  are 
not  constrained  by  CAFE  standards,  i.e.. 
the  cars  are  in  the  fleets  of  the  Asian 
manufacturers  or  the  domestic 
manufacturers'  import  fleets.  Most  of 
these  fleets  are  not  constrained  by  CAFE 
standards  since  they  have  CAFE  levels 


well  above  27.5  mpg.  For  example,  in 
MY  1990.  Daihatsu  achieved  a  CAFE  of 
41.0  mpg.  Honda  30.8  mpg.  Hyundai 

33.3  mpg,  Isuzu  33.5  mpg,  Mazda  30.2 
mpg,  Mitsubishi  30.4  mpg,  Nissan  28.5 
mpg,  Subaru  27.8  mpg.  and  Toyota  30.8 
mpg.  Ford  achieved  an  import  CAFE  of 

32.4  mpg,  GM's  import  CAFE  was  32.1 
mpg,  and  Chrysler's  import  CAFE  was 
28.9  mpg. 

Since  most  of  these  fleets  achieved 
CAFE  well  above  27.5  mpg.  it  is  clear 
that  market  forces,  and  not  CAFE,  are 
responsible  for  the  smaller,  lighter  cars 
included  in  the  fleets.  Moreover,  given 
the  larger  number  of  manufacturers 
competing  in  this  market  segment,  any 
lower  prices  associated  with  this  market 
are  primarily  attributable  to  strong 
competition  and  not  to  efforts  by  the 
domestic  manufacturers  to  sell  smaller 
domestic  cars. 

The  court  also  stated  that  NHTSA  had 
not  analyzed  whether  the  costs 
associated  with  additional  technological 
improvements  would  translate  into 
higher  prices  for  large  cars,  thereby 
making  it  more  difficult  for  consumers 
to  purchase  them.  The  agency  has 
addressed  the  cost  impacts  of  these 
technological  improvements  in  prior 
rulemaking  proceedings,  and  has 
concluded  that  they  are  generally  cost- 
effective  for  the  first  purchaser,  even  at 
low  gasoline  prices. 

The  agency  has  never  claimed  that  the  . 
costs  associated  with  additional 
technological  changes  would  not  raise 
the  prices  of  cars.  However,  the  agency's 
past  analyses  indicate  that 
manufacturers  have  generally  used  cost- 
effective  techniques  in  their  efforts  to 
improve  fuel  economy  since  the 
beginning  of  the  CAFE  program. 
NHTSA's  analyses  have  shown  that 
essentially  all  of  the  fuel  economy 
technologies  pay  for  themselves  in 
operating  savings  over  the  life  of  the 
vehicle,  and  that  most  technologies  pay 
for  themselves  within  the  first  four  years 
of  operation,  a  typical  ownership  period 
for  the  purchaser  of  a  new  vehicle.  The 
present  value  of  the  fuel  savings  more 
than  covers  the  increased  initial  price  of 
the  vehicle.  Thus,  these  technological 
changes  do  not  price  consumers  out  of 
the  market  for  new  large  cars.  See  Final 
Regulatory  Impact  Analysis  (FRIA)  for 
MY  1986  Passenger  Car  CAFE  Standard, 
September  1985.  pp.  III-30,  to  111-35; 
FRIA  for  MY  1987-88  Passenger  Car 
CAFE  Standards.  September  1986. 
Chapter  III,  beginning  at  p.  III-25;  FRIA 
for  MY  1989  Passenger  Car  CAFE 
Standard.  September  1988.  Chapter  IV. 

NHTSA  also  notes  that  these 
technologies  are  widely  used  by  the 
Asian  manufacturers  in  ooth  their 
smaller  and  larger  cars,  which,  as 
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discussed  above,  are  in  fleets 
unconstrained  by  CAFE  standards.  The 
Asian  manufacturers  are  thus  providing 
the  technologies  for  their  vehicles  in 
response  to  market  forces  and  not  CAFE 
standards.  The  agency  believes  that  the 
domestic  manufecturers  would  similarly 
provide  the  same  technologies  even  in 
the  absence  of  CAFE  standards,  and  that 
passenger  car  CAFE  standards,  at  the 
27.5  mpg  level,  have  only  a  minor 
impact  on  the  technologies  being  used 
and  their  degree  of  penetration.  NHTSA 
also  notes  that  while  the  court  appears 
to  have  assumed  that  the  technologies 
will  be  used  only  on  large  cars,  thereby 
raising  the  price  of  large  cars  relative  to 
small  cars,  there  is  no  factual  basis  to 
make  that  conclusion.  Some 
technologies  may  have  been  introduced 
on  larger  or  more  expensive  vehicles, 
but  they  have  rapidly  been  adopted  for 
lower  cost  vehicles,  as  well. 

NHTSA  therefore  believes  that  there 
is  no  evidence  that  the  CAFE 
improvements  made  to  date,  or  the  ones 
that  manufactiu*ers  are  likely  to  make  if 
they  need  to  take  action  to  ensure 
continued  compliance  with  the  27.5 
mpg  standard,  have  or  would  "price 
consumers  out  of  the  market  for  large 
cars."  It  is  also  important  to  note  again 
that,  for  KfY  1990  and  subsequent  model 
years,  manufacturers  needed,  at  most,  to 
make  minor  additional  technological 
improvements  to  ensure  compliance 
with  the  27.5  mpg  standard.  Therefore, 
the  agency  believes  that  any  associated 
cost  impacts  from  achieving  compliance 
are  minor. 

As  indicated  above,  the  court  stated 
that  NHTSA  had  observed  in  its 
termination  notice  that,  in  the  court's 
words,  "economic  recovery  and 
declining  gasoline  prices  sharply  raised 
consumer  demand  for  large  cars  over  the 
relevant  period."  As  the  court 
understood  this  observation,  it  indicated 
that,  absent  regulation,  these  factors 
would  have  recited  in  the  production 
of  cars  that  were  substantially  bigger 
than  the  ones  that  were  actually 
produced.  956  F.2d  325.  The  court  cited 
54  FR  21987/1  (i.e.,  column  1  on  that 
page).  NHTSA  believes  it  is  appropriate 
to  clarify  what  was  said  and  tne  context 
in  which  it  was  said. 

hi  examining  what  the  agency  said,  it 
is  critical  to  distinguish  between  the 
size  and  mix  of  cars  that  consumers  are 
actually  demanding  for  purchase  in  a 
given  model  year,  and  the  size  and  mix 
of  cars  that  the  consumers  had  been 
expected,  several  years  previously,  to 
demand  in  that  year.  At  54  FR  21987. 
column  1.  NHTSA  noted  that,  in  1980, 
during  the  energy  crisis  brought  on  by 
events  in  Iran,  gasoline  prices  were 
rising  rapidly,  creating  significantly 


increased  consumer  demand  for  small 
cars.  NHTSA  explained  that  the 
domestic  manufacturers  announced  in 
that  year  that  they  expected  to  achieve 
average  fuel  economy  levels  in  excess  of 
30  mpg  for  MY  1985.  This  projection 
was  based  in  part  on  the  expectation 
that  the  increased  consumer  demand  for 
small  cars  would  result  by  MY  1985  in 
significant  mix  shifts  toward  smaller 
cars  and  smaller  engines. 

The  agency  next  explained  that  the 
combination  of  falling  gasoline  prices 
and  economic  recovery  in  1982-83 
caused  changes  in  expHsctations  about 
consumer  demand  in  MY  1985. 
Consumer  demand  was  no  longer 
expected  to  shift  quite  so  far  toward 
smaller  cars  and  smaller  engines.  By 
mid-1983,  CM  and  Ford  submitted  data 
to  the  agmicy  indicating  that  they  would 
be  unable  to  achieve  even  27.5  mpg  by 
MY  1985.  The  agency  explained  mrther, 
at  the  second  column  of  54  FR  21987, 
that  it  concluded  that  there  had  been  a 
substantial  shift,  relative  to  the  mix  of 
cars  and  engines  previously  projected 
by  Ford  and  CM,  in  "expected" 
consumer  demand  toward  larger  cars 
and  engines.  Thus,  much  of  the  shift  in 
consumer  demand  was  actually  a  shift 
in  what  consumers  had  been  expected 
to  demand  by  the  mid-1980's,  and  not 
a  shift  in  what  the  manufacturers  were 
in  fact  producing.  Further,  the  shift  was 
not  only  related  to  larger  cars  but.  in 
substantial  part,  to  larger,  more 
powerful  engines. 

In  light  of  the  compUance  difficulties 
facing  the  domestic  manufacturers 
during  the  mid-  to  late  1980's,  which 
the  agency  concluded  resulted  from 
unexpected  changes  in  market 
conditions  and  occurred  at  a  time  when 
there  was  insufficient  time  remaining 
for  the  manufacturers  to  make 
additional  fuel-efficiency  enhancing 
technological  changes  to  achieve 
compliance,  NHTSA  reduced  the 
passenger  car  CAFE  standards  for  MY 
1986-89.  The  agency  believes  that  these 
reductions  fully  resolved  the 
compliance  diRiculties  facing  the 
domestic  manufacturers  at  that  time, 
and  ensured  that  they  had  sufficient 
time  to  make  the  additional 
technological  changes  needed  for  them 
to  comply  in  the  future  with  the 
statutory  27.5  mpg  standard  while  also 
providing  vehicles  with  the  size,  weight 
and  performance  demanded  by 
consumers  during  the  early  1990's. 
Manufacturers  are  providing  consumers 
with  higher  performance  than  ever 
(horsepower/weight  ratio  averaged  4.53 
hp/100  lb.  in  MY  1990  and  4.56  in  MY 
1992,  as  compared  to  about  3.50  during 
the  early  1980's).  in  response  to  what 
they  perceive  consumers  are  demanding 


and  despite  the  adverse  impact  on 
CAFE,  and  there  is  no  reason  to  believe 
that  the  manufacturers  are  not  also 
providing  the  size  of  vehicles  demandnd 
by  consumers. 

A  number  of  commenters  on  the  MY 
1990  proceeding  cited  the  work  of 
Crandall  and  Graham  and  their 
estimates  of  the  safety  impacts  of 
retaining  the  27.5  mpg  CAFE  standard 
for  MY  1990.  Crandall  and  Graham's 
estimates  of  increased  fatalities  and 
injuries  associated  with  the  27.5  mpg 
standard  are  dependent  on  their 
assumption  that  manufacturers  choose 
vehicle  weights  based  on  two  factors: 
expected  gasoline  prices  and  expected 
steel  prices  four  years  before  the  sale  of 
the  car.  See  "Tlie  Effect  of  Fuel 
Economy  Standards  on  Automobile 
Safety,"  Crandall  and  Graham,  Journal 
of  Law  and  Economics,  April  1989,  p. 
102.  Based  on  this  assumption,  Crandall 
and  Graham  conclude  that 
manufacturers  reduced  vehicle  weight 
during  1970-81  in  response  to  higher 
fuel  prices  and,  in  the  absence  of  CAFE 
restraints,  would  have  significant 
increased  vehicle  weight  during  the 
mid-  and  late  1980*8  in  response  to 
lower  fuel  prices.  In  a  comment  on  the 
MY  1990  reopening  notice,  Crandall' 
used  the  model  developed  in  the  April 
1989  article  to  estimate  that  cars  were 
20  percent  lighter  in  MY  1990  than  they 
would  have  been  without  the  CAFE 
program. 

MfTSA  appreciates  the  contributions 
of  Crandall  and  Graham  in  promoting  a 
better  imderstanding  the  relationship 
between  CAFE  standards,  vehicle 
weight  and  size,  and  safiety.  However, 
the  agency  believes  that  Crandall  and 
Graham's  assumption  about  the  primary 
determinants  of  vehicle  weight  is 
invahd,  and  therefore  that  their 
estimates  of  the  weight  and  safety 
impacts  of  the  27.5  mpg  standard  for 
MY  1990  are  without  any  basis. 

As  indicated  above,  Crandall  and 
Graham  assume  that  manufacturers 
choose  vehicle  weights  based  on 
expected  gasoline  prices  and  expected 
steel  prices  four  years  prior  to  t.he  sale 
of  the  car  (and  hence  that  any  weight 
changes  over  time  that  cannot  be 
explained  by  those  factors  must  be 
attributable  to  CAFE  standards).  The 
agency  does  not  beUeve  that  this  is  a 
reasonable  assumption,  particularly  in 
comparing  the  weight  of  cars  made 
during  different  time  periods. 

In  particular,  Crandall  and  Graham's 
methodology  omits  technological 
advances  and  a  number  of  other  relevant 
factors  that  affected  vehicle  weight 
during  the  time  period  in  question. 
Because  of  this  shortcoming,  their 
model  incorrectly  attributes  weight 
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changes  that  result  from  these  other 
relevant  factors  to  the  CAFE  standards. 

NHTSA  believes  that  much  of  the 
weight  reduction  that  occiirred  during 
the  late  1970Vearly  1980'8.  particularly 
the  reduction  related  to  downsizing  and 
the  switch  to  front-wheel  drive,  would 
have  occurred  even  in  the  absence  of 
concerns  about  fuel-efficiency,  because 
of  the  other  significant  benefits  that 
these  technological  improvements 
provide.  Downsizing  enabled 
manufacturers  to  provide  essentially  the 
same  vehicle  attributes  (i.e.,  interior 
size,  cargo  capacity,  and  performance) 
with  smaller  exterior  size  and  less 
material  usage.  In  addition  to  improved 
fuel  economy,  downsized  vehicles 
offered  better  handling,  easier  parking, 
and  potential  cost  savings  associated 
with  the  reduced  materials  usage.  The 
agency  notes  that  the  size  and  weight  of 
many  other  products,  ranging  from  SLR 
cameras  to  computers,  was  reduced 
during  the  same  period,  even  though  the 
price  of  fuel  was  not  a  relevant  factor. 
Similarly,  the  switch  to  &t>nt-wheel 
drive  provided  benefits  related  to 
vehicle  packaging  and  traction,  in 
addition  to  improved  fuel  economy. 

Moreover,  to  the  extent  that  consumer 
demand  for  higher  fuel-efficiency 
during  the  late  1970's  and  early  1980's 
was  a  significant  factor  in  causing 
manufacturers  to  adopt  these 
technological  improvements,  a  lessened 
consumer  interest  in  fuel-efficiency 
would  not  cause  manufacturers  to  go 
backward  technologically.  Consumers 
expect  later  car  models  to  be  more 
advanced  than  earlier  models,  not  less 
advanced.  Indeed,  technology  is  one  of 
the  key  bases  on  which  manufacturers 
are  competing  in  today's  market. 

The  cars  ofthe  1990's  clearly  differ 
from  those  ofthe  late  1970's/early 
1980's  with  respect  to  the  technologies 
they  incorporate,  but  also  reflect  major 
technological  advances  in  the  way  they 
were  designed.  For  example,  car 
designers  today  have  computer-aided 
design  capabilities  only  dreamed  about 
in  the  1970's.  These  tools  allow 
manufacturers  to  develop  vehicles  that 
are  lighter  and  more  fuel-efficient  for  a 
given  interior  and  exterior  size. 

Just  as  Crandall  and  Graham's  model 
fails  to  account  for  the  fact  that 
automotive  technology  leaped  forward 
during  the  same  period  that  CAFE 
standards  moved  upward,  it  also  fails  to 
account  for  other  significant  factors  that 
affected  vehicle  designs  during  the  time 
period  in  question,  such  as  the 
increased  competition  fit>m  other 
manufacturers  and  changes  in  consumer 
preferences.  NHTSA  believes  that  if  a 
model  could  be  developed  that  did 
correctlv  account  for  these  other  factors, 


instead  of  merely  assuming  that  any 
weight  changes  not  explainable  by 
expected  changes  in  gasoline  prices  and 
steel  prices  must  be  caused  by  CAFE 
standards,  the  model  would 
demonstrate  that  any  CAFE  standard 
effect  is  negligible. 

Moreover,  the  Crandall  and  Graham 
model  produces  a  result  that  is 
counterintuitive.  Crandall  estimates  that 
MY  1989  cars  were  about  14  percent 
lighter  than  they  would  have  been  in  the 
absence  of  CAFE  standards,  and  that 
MY  1990  cars  were  about  20  percent 
lighter.  Crandall  did  not  indicate  the 
specific  increased  weight  that  would  be 
associated  with  his  20  percent  estimate 
for  MY  1990.  However,  Crandall  may 
have  believed  that  the  average  test 
weight  ofthe  MY  1990  fleet  was 
approximately  3,100  pounds,  because  in 
the  1989  Crandail/Graham  pap>er,  he 
assumed  "•  *  *  that  average  passenger 
car  weight  will  remain  at  approximately 
3,100  pounds."  See  p.  109.  (Crandall 
and  Graham  used  test  weight  rather  than 
curb  weight.)  In  this  case,  the  "20 
percent  lighter"  figure  would  translate 
into  a  775  pound  weight  reduction 
(calculated  as  (3100/0.8)— 3100). 
Crandall's  conclusion  implies  that, 
without  CAFE  standards,  the  MY  1990 
fleet  would  have  weighed  3,875  pounds, 
on  average.  This  conclusion  is  not 
credible.  The  new  passenger  car  fleet  for 
any  model  year  has  never  been  this 
heavy;  NHTSA  data  indicate  that  the 
average  weight  of  the  new  passenger  car 
fleet  peaked  at  3,768  pounds  19  years 
ago,  in  MY  1973. 

NHTSA  notes  that  it  estimates  the 
average  test  weight  ofthe  MY  1990  fleet 
at  3,196  pounds.  If  this  figure  were 
used,  Crandall's  analysis  would  imply 
that  the  MY  1990  fleet  would  have  been 
even  heavier,  3,995  pounds. 

There  is  no  evidence  that  consumers 
desire  or  that  auto  manufacturers  would 
like  to  add  nearly  800  pounds  of  weight, 
on  average,  to  their  cars,  but  for  the 
existence  of  CAFE  standards.  Such 
weight  increases  would  almost  certainly 
result  in  substantial  cost  and  price 
increases  for  manufacturers  and 
consumers,  at  a  time  when 
manufacturers  are  making  major  efforts 
to  reduce  their  costs. 

As  indicated  above,  the  court  stated 
that  NHTSA  had  not  adequately 
explained  why  any  one  of  four  premises 
stated  by  the  court  was  false.  The 
agency  notes  that  it  fully  agrees  with  the 
last  of  those  premises:  that  all  other 
things  being  equal,  a  large  car  is  safer 
than  a  small  car.  However,  the 
relationship  between  size/weight  and 
safety  is  an  imprecise  one.  There  is  no 
basis  to  conclude  that  insignificant 


changes  in  size/weight  will  have  a 
measurable  effect  on  safety. 

With  respect  to  the  second  premise, 
whether  car  makers  will,  as  one 
consequence  ofthe  standard,  decrease 
the  average  size  of  their  cars  below  what 
it  would  have  been  absent  the  standard. 
NHTSA  believes,  for  the  reasons  stated 
above,  that  a  27.5  mpg  passenger  car 
CAFE  standard  does  not  significantly 
affect  vehicle  size  and  weight.  This  does 
not  mean  that  the  agency  is  concluding 
that  the  27.5  mpg  standard  has 
absolutely  no  effect  on  vehicle  weight  or 
size.  No  matter  how  much  analysis  is 
conducted,  there  is  probably  no 
conclusive  way  to  totally  separate 
market  and  technology  effects  from 
possible  CAFE  effects.  Instead,  looking 
at  the  recent  and  current  CAFE  levels  of 
the  domestic  manufacturers,  the 
technologies  available  to  them  to 
improve  their  CAFE,  the  use  of  those 
technologies  by  manufacturers  not 
constrained  by  the  CAFE  standards,  and 
market  forces  leading  the  domestic 
manufacturers  to  produce  the  type  and 
mix  of  vehicles  desired  by  consumers, 
the  agency  concludes  that  any  weight 
impacts  attributable  to  CAFE  standards 
at  this  level  are  both  speculative  and 
insignificant. 

The  third  premise,  that  the  decrease 
in  average  size  will  make  it  more 
difficult  for  consumers  to  drive  large 
cars,  is  dependent  on  the  second 

E remise  being  correct.  Since  the  agency 
elieves  that  the  second  premise  is 
incorrect,  it  believes  that  the  third 
premise  also  is  incorrect. 

The  remaining  premise  dted  by  the 
court  was  that  "adopting  a  27.5  mpg 
standard  (as  opposed  to  a  lower 
standard)  will  have  some  constraining 
effect  on  car  makers,  if  not  in  MY  1990 
then  in  subsequent  years."  NHTSA 
notes  first  that  it  did  not  "adopt"  a 
standard  of  27.5  mpg  for  MY  1990;  the 
standard  was  established  by  the 
Congress.  Second,  the  court  did  not 
dispute  the  agency's  explanation  in  the 
termination  notice  that  retaining  the 
27.5  mpg  standard  for  MY  1990  would 
not  affect  the  behavior  of  manufacturers 
in  that  year.  Among  other  things, 
NHTSA  cited  the  fact  that  GM  and  Ford 
had  more  than  sufficient  carryforward 
credits  to  offset  the  MY  1990  shortfalls 
that  were  then  projected  by  those 
manufacturers,  as  well  as  the  fact  that 
both  GM  and  Ford  had  testified  that 
they  would  not  make  any  design 
changes  for  MY  1990  based  on  the  result 
of  the  MY  1990  rulemaking.  54  FR 
21993. 

The  27.5  mpg  standard  for  model 
years  after  1990  was  potentially 
constraining  for  GM,  and  the  agency 
recognizes  that  a  decision  in  1989  to 
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reduoa  the  MY  1990  standard  to  the 
level  likely  to  be  achieved  by  CM  could 
have  eased  those  constraints  by 
allowing  that  company  to  carry 
additional  MY  1988  credits  to  MY  1991 
and  additional  MY  1989  credits  to  MY 
1991-92.  Even  without  a  reduction  in 
the  MY  1990  standard,  however,  GM 
was  unable,  based  on  the  latest 
information  available  to  the  agency,  to 
use  all  of  its  MY  1988  or  MY  1989 
credits  (MY  1988  credits  may  not  be 
used  ailer  MY  1991  and  MY  1989 
,  credits  may  not  be  used  after  MY  1992). 
This  suggests  that  the  only  real  effect  of 
a  reduction  in  the  MY  1990  standard  on 
GM  would  have  been  to  increase  the 
number  of  credits  that  it  was  unable  to 
use. 

For  the  reasons  discussed  below,  the 
agency  would  not  have  reduced  the  MY 
1990  CAFE  standard  based  solely  on 
Ford's  capability.  NHTSA  observes, 
however,  that  a  reduction  in  the  MY 
1990  standard  to  GM's  likely  capability 
would  have  enabled  Ford  to  carry 
additional  MY  1988  credits  to  MY  1991 
and  additional  MY  1989  credits  to  MY 
1991-92.  Even  without  a  reduction  in 
the  MY  1990  standard,  however,  Ford 
was  unable  to  use  all  of  its  MY  1988 
credits. 

Aside  from  what  might  have 
happened  if  the  MY  1990  standard  had 
been  reduced  in  1989,  it  would  be 
impossible  for  a  reduction  in  the  MY 
1990  standard  at  this  time  to  have  any 
effect  whatsoever  on  vehicle  weight  or 
safety. 

NHTSA  notes  that  if  it  were  to  decide 
to  reduce  the  27.5  mpg  standard  for  MY 
1990,  it  would  still  be  required  to  set  a 
new  standard  at  the  "maximum  feasible 
average  fuel  economy  level."  (This  also 
would  have  been  true  had  the  agency 
decided  in  1989  to  reduce  the  standard, 
which  is  why  the  above  discussion 
focuses  on  GM's  likely  capability.)  As 
discussed  in  many  previous  rulemaking 
notices,  the  agency  interprets  "feasible" 
to  refer  to  whether  something  is  capable 
of  being  done,  taking  into  account  the 
four  statutory  criteria  cited  near  the 
beginning  of  this  notice.  The  agency  has 
also  explained  that  it  must  take 
"industrywide  considerations"  into 
account.  See  53  FR  39298.  NHTSA  has 
therefore  focused  on  the  capabilities  of 
the  major  domestic  manufacturers. 
Finally,  NHTSA  has  explained  that,  if  a 
manufacturer  chooses,  in  light  of  the 
flexibiUty  offered  by  the  credit 
provisions,  not  to  make  the  efforts 
necessary  to  achieve  the  level  of  a 
standard  for  a  particular  model  year,  it 
would  be  inconsistent  with  the  statutory 
scheme  for  the  agency  then  to  exercise 
its  discretion  to  lower  the  standard 
solely  on  the  basis  of  that 


manufacturer's  inability  to  meet  the 
standard.  See  53  FR  39292. 

If  NHTSA  were  at  this  time  to 
determine  the  "maximum  feasible 
average  fuel  economy  level"  for  MY 
1990,  it  is  clear  that  the  manufacturers 
were  capable  of  achieving  at  least  as 
high  a  CAFE  as  they  actually  achieved. 
GM  achieved  a  CAFE  of  27.1  mpg,  Ford 
26.3  mpg,  and  Chrysler  27.4  mpg. 

NHTSA  also  believes,  given  the 
record,  that  Ford's  MY  1990 
achievement  does  not  necessarily  reflect 
its  highest  capability  bad  that  com{>any 
been  striving  to  achieve  the  level  of  the 
standard  for  that  model  year.  The 
agency  notes  that  Ford  stated 
throughout  the  MY  1989-90  proceeding, 
as  far  back  as  September  1988,  that  it 
would  not  do  anything  different  with 
respect  to  increasing  efforts  to  improve 
its  MY  1990  CAFE  if  the  standard 
remained  at  27.5  mpg  or  were  reduced, 
since  it  had  a  compliance  plan  using 
available  carryforward  credits  earned 
during  MY  1987-88  that  would  expire 
if  they  were  not  used,  hi  commenting  on 
the  MY  1990  reopening  notice,  Ford 
noted  again  that  it  did  not  request  and 
was  not  requesting  a  reduction  in  the 
MY  1990  standard. 

Given  the  fact  that  Ford  was  not 
making  continuing  efforts  to  achieve 
27.5  mpg  CAFE  for  MY  1990,  NHTSA 
has  concluded  that,  if  it  were  at  this 
time  to  make  a  determination  of  the  MY 
1990  maximum  feasible  average  fuel 
economy  level,  that  level  would  be  no 
lower  than  the  CAFE  achieved  bv  CM, 
27.1  mpg.  NHTSA  has  on  a  number  of 
occasions  stated  that  it  would  be 
inconsistent  with  the  statutory  scheme 
for  the  agency  to  reduce  a  longstanding 
CAFE  standard  based  on  a 
manufacturer's  current  capability  if  that 
manufacturer  has  not  made  continuing 
"reasonable  efforts"  to  achieve  the  level 
of  the  standard.  As  discussed  in  the  MY 

1989  proceeding,  if  a  manufacturer 
chooses,  in  light  of  credits,  not  to  make 
the  efforts  to  achieve  the  level  of  a 
standard  for  a  particular  model  year,  it 
would  be  inconsistent  with  the  statutory 
scheme  for  the  agency  then  to  exercise 
its  discretion  to  lower  the  standard 
solely  on  the  basis  of  that 
manufacturer's  level  of  CAFE 
achievement.  Since  Ford  was  not 
making  continuing  efforts  to  achieve  a 
CAFE  of  27.5  mpg  in  MY  1990,  the 
agency  would  not  reduce  the  standard 
based  on  that  manufacturer's 
achievement. 

If  NHTSA  were  to  reduce  the  MY 

1990  standard  to  a  level  as  low  as  27.1 
mpg,  GM  would  not  earn  any  credits  for 
that  year.  While  such  a  reduction  would 
mean  that  company  would  not  need  to 
use  credits  from  MY  1988-89  for  MY 


1990,  those  credits  would  expire  if  they 
are  not  used  for  MY  1990,  since  they  are 
not  needed  for  any  other  model  year. 
While  GM  had  CAFE  levels  of  27.2  mpg 
in  MY  1991  and  26.8  mpg  in  MY  1992, 
it  had  enough  carryforwvd  credits  from 
MY  1988-89  (even  after  using  some  of 
those  credits  for  MY  1990)  to  offset 
those  shortfalls  and  remain  in  overall 
compUance.  Therefore,  a  reduced 
standard  would  have  absolutely  no 
effect  on  CM. 

A  reduction  of  the  MY  1990  standard 
to  a  level  as  low  as  27.1  mp>g  would 
similarly  have  no  effect  on  Ford  or 
Chrysler.  While  a  reduction  in  the 
standard  would  reduce  the  number  of 
credits  needed  by  Ford  for  MY  1990.  the 
MY  1967-88  credits  it  is  using  would 
expire  if  they  are  not  used  for  MY  1990. 
A  reduction  in  the  standard  would 
result  in  some  credits  for  Chrysler. 
However,  Chrysler  has  not  had  any 
difficulty  in  complying  with  the  27.5 
mpg  standard  in  recent  model  years  and 
has  specifically  opposed  reducing  the 
MY  1990  standard. 

NHTSA  notes  that  all  of  the 
commenters  addressing  the  issue 
acknowledged  that  a  reduction  in  the 
MY  1990  standard  at  this  time  would 
have  little  or  no  practical  effect,  and 
hence  little  or  no  effect  on  safety.  Some 
commenters,  however,  including  CEl 
and  Kathy  Hutchins,  a  research  fellow  at 
the  Hudson  Institute,  argued  that  a 
reduction  in  the  MY  1990  standard 
would  send  a  message  about  NHTSA's 
commitment  to  considering  the  safety 
issue  in  fuel  economy  rulemaking 
proceedings. 

NHTSA  nas  concluded  that  a 
reduction  in  the  MY  1990  standard 
would  have  no  impact  on  safety.  Such 
action  would  therefore  not  send  any 
positive  safety  message.  In  fact,  as 
Chrysler  noted,  the  only  practical  effect 
of  reducing  the  standard  at  this  time 
would  be  to  require  the  United  States  to 
refund  civil  penalties  previously  paid 
by  manufacturers  which  did  not  comply 
with  the  standard.  Therefore,  the  agency 
has  again  decided  not  to  amend  the 
statutorily  set  27.5  mp>g  standard  for  MY 
1990  and  is  again  terminating 
rulemaking. 

NHTSA  now  turns  to  the  question  of 
how  the  safety  issue  should  be 
addressed  in  future  CAFE  proceedings. 
The  commenters  generally  recognized 
that  this  issue  is  much  more  important 
that  what  happens  to  the  MY  1990 
standard.  All  commenters  urged  that  the 
agency  consider  safety  in  CAFE 
proceedings,  and  suggested  a  number  of 
different  approaches  for  considering 
safety  within  the  framework  of  the 
CAFE  statute.  In  addition,  a  number  of 
commenters  suggested  that  the  agency 
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develop  a  specific  methodology  for 
considering  safety  in  future  CAFE 
proceedings. 

Given  ihe  importance  of  motor 
v^icle  safety.  NHTSA  strongly  believes 
that  all  government  agmicies,  Federal, 
state,  and  local,  should  carefully 
evaluate  motor  vehicle  safety  before 
taking  any  action  that  might  have  a 
significant  adverse  impact  on  such 
safety.  It  is  simple  common  sense  and 
good  public  policy  to  assess  these 
impacts,  not  just  a  concern  related  to 
CAFE  standards. 

Any  government  action  that  may 
cause  significant  reductions  in  vehicle 
size  and  weight  raises  a  particularly 
serious  safety  issue,  given  NHTSA's 
studies  showing  that  earlier  size  and 
weight  reductions  result  in  nearly  2.000 
additional  fatalities  and  20.000  serious 
injuries  per  year.  While  it  is  known  that 
safety  decrease  with  significant 
reductions  in  size  and  weight,  the  safety 
effects  of  any  future  major  reductions  in 
vehicle  size  and  weight  cannot  be 
precisely  estimated  without  a  careful 
analysis  of  changes  in  automotive 
designs  and  technology,  market  forces, 
and  vehicle  use  patterns.  A  more 
specific  methodology  for  evaluating  the 
safety  issue  would  depend  on  many 
factors,  including  the  levels  of  the 
standards  and  how  far  in  advance  they 
were  being  set.  The  agency  notes  that 
while  it  has  issued,  or  is  considering,  a 
number  of  important  measures  to  reduce 
deaths  and  injuries  in  car  crashes,  the 
numbers  of  deaths  and  injuries  would 
be  smaller  still  if  major  reductions  in 
vehicle  weight  and  size  did  not  occur. 
NHTSA  will  assess  potential  safety 
impacts  in  any  CAFE  rulemaking. 

Undw  the  CAFE  statute,  there  are  no 
express  criteria  governing  NHTSA's 
exercise  of  its  discretion  with  respect  to 
whether  to  increase  the  27.5  mpg 
statutory  standard.  Thus,  the  agency  has 
very  broad  discretion  regarding  this 
matter,  within  the  bounds  of  not  being 
artntrary  or  capricious.  In  previous 
CAFE  rulemaking  notices,  the  agency 
has  recognized  that  standards  above  the 
27.5  mpg  level  could  have  a  significant 
adverse  impact  on  safety  if  they  force 
consumers  into  significantly  smaller  or 
lighter  cars.  NHTSA  has  also  stated  that 
if  it  were  to  consider  standards  above 
27.5  mpg  in  the  future,  the  issue  would 
require  further  attention.  In  making  any 
decision  concerning  whether  to  exercise 
its  discretion  to  irKTease  the  27.5  mpg 


standard,  NHTSA  will  analyze  and 
weigh  the  safety  issue. 

(15  U.SC  2002.  delegations  of  authority  at 
49CFR1.50.) 

Issued  on:  January  15, 1993. 
Marion  C  Blakcy, 
Administrator. 
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Federal  Transit  Admlniatratlon 

49  CFR  Part  611 
[DociMlNo.M-A] 
R1N2132-AA34 

Major  Capital  Investment  Profecta 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACTIOM:  Withdrawal  of  proprosed  rule. 

SUMMARY:  This  document  withdraws  a 
proposed  rule  issued  by  the  agency  on 
April  25, 1989,  proposing  new  criteria 
for  determining  eligibility  for  funding 
for  major  capital  investment  projects. 
The  Federal  Transit  Administration's 
(FTA)  recent  reauthorization  legislation 
has  provided  a  new  mandate  to  the 
agency,  making  this  rulemaking 
obsolete. 

FOR  FURTHER  mFORMATION  CONTACT: 
Holly  Vandervort.  Office  of  the  Chief ' 
Counsel,  voice  (202)  36&-4011;  TTD 
(202) 366-2979. 

SUPPt.EMB(TARY  INFORMATION:  On  April 
25. 1989,  the  Federal  Transit 
Administration  (FTA;  then  called  the 
Urban  Mass  Transportation 
Administration)  published  a  proposed 
rule  defining  procedures  applicants 
would  have  to  follow  in  developing 
fixed  guideway  projects,  as  well  as  the 
means  by  which  FTA  would  evaluate 
the  cost -effectiveness,  the  results  of  the 
alternatives  analysis  and  the  degree  of 
local  financial  commitment  required. 
(See  54  FR  17878.) 

This  proposed  rule  was  intended  to 
implement  section  303  of  the  agency's 
1987  reauthorization  legislation,  the 
Surface  Transportation  and  Unifonn 
Relocation  Assistance  Act  of  1987. 
Before  the  agency  could  promulgate  its 
final  rule,  two  successive  appropriations 
bills  prohibited  the  agency  from  issuing 
any  further  rulemakings.  (See  the 
Department  of  Transportation  and 
Related  Agencies  Appropriations  Act, 
1990  (Pub.  L.  101-164)  and  Department 


of  Transportation  and  Related  Agencies 
Appropriations  Act,  1991  (Pub.  L.  101- 
516)). 

Further,  the  Department's  1991 
reauthorization  legislation  mandates  the 
FTA  to  undertake  a  rulemaking  for  new 
fixed  guideway  projects  that  considers  a 
number  of  matters  in  addition  to  cost- 
effectiveiiess  and  local  financial 
commitment — specifically,  costs  related 
to  congestion,  improved  mobility,  air 
and  noise  pollution,  and  energy 
consumption  and  the  degree  to  which  a 
project  may  promote  economic 
development  and  serve  the  needs  of 
transit  dependent  population.  (See 
section  3010  (rf  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991, 
Pub.  L.  102-240.  Dec.  18, 1991.)  The 
agency  is  in  the  process  of  developing 
such  a  rule. 

For  all  of  these  reasons,  the  agency 
has  determined  that  it  is  inappropriate 
to  continue  the  current  rulemaking. 
Accordingly,  the  agency  today  is 
withdrawing  its  1989  proposed  rule  on 
major  capital  investment  projects. 

Regulatory  Analyses  and  Notices 

Since  this  document  withdraws  a 
proposed  rule  whose  applicability  has 
been  superseded  by  intervening 
legislation,  the  agency  has  determined 
that  the  various  regulatory  analyses  and 
notices  do  not  apply.  Specifically,  the 
rule  is  not  major  under  Executive  Order 
12291,  nor  is  it  significant  under  the 
Department's  Regulatory  Policies  and 
procedures.  Since  there  will  be  no 
economic  impacts  bom  this  rulemaking, 
we  have  not  prepared  a  regulatory 
evaluation.  For  similar  reasons — that  the 
regulation  is  being  withdrawn  and 
therefore  has  no  effects — the  agency  has 
determined  that  it  is  unnecessary  to  do 
a  Federalism  assessment.  The  agency 
certifies  that  the  rule  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  ofSabfects  in  49  CFR  Part  611 

Government  contracts.  Grant 
programs — ^Traiuportation,  Mass  transit. 

Authority:  49  U.S.C  1601  et.  seq..  1602(i); 
23  U.S.C.  103(eK4);  23  U.S.C.  142;  40  CFR 
Parts  1500-1S06;  Sec.  3010,  PuU  L  102-240, 
Dec  IS,  1991. 

Issued:  January  19, 1993. 
Brian  W.  Oyner, 
Administrator. 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

IOoclGel»3-2] 

AccM«  to  Racrsational  FadiitlM  and 
Outdoor  D«vek>p«d  Atms 

AGENCY:  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

ACTION:  Notice  of  intent  to  form  advisory 
committee. 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  is  considering  the 
establishment  of  an  advisory  committee 
to  provide  advice  on  issues  related  to 
making  recreational  facilities  and 
outdoor  developed  areas  readily 
accessible  to  and  usable  by  individuals 
with  disabilities.  The  advice  will  be 
used  by  the  Access  Board  to  develop 
accessibility  guidelines  under  the 
Americans  with  Disabilities  Act  and  the 
Architectural  Barriers  Act  for  newly 
constructed  and  altered  recreatioival 
facilities  and  outdoor  developed  areas. 
The  advisory  committee  womd  be 
composed  of  owners  and  operators  of 
various  recreational  facilities;  persons 
who  design  recreational  facilities  or 
manuCacture  related  equipment; 
Federal,  iState  and  local  government 
officials  responsible  for  parks  and  other 
outdoor  developed  areas;  and 
individuals  with  disabilities  and 
organizations  representing  the  interests 
of  such  persons.  The  Access  Bovd 
requests  interested  perscms  to  siibmit 
nominations  for  membership  on  the 
advisory  committee.  The  Access  Board 
also  seeks  comments  from  the  public  on 
varioiis  issues  concerning  accessibility 
to  recreational  facilities  and  outdoor 
developed  areas. 

DATES:  Nominations  and  comments 
should  be  received  by  April  5, 1993. 
Nominations  and  comments  rec^vad 


after  this  date  %vill  be  considerad  to  the 
extent  practicable. 

ADDRESSES:  Nominations  and  comments 
should  be  sent  to  the  Office  of  Technical 
and  Information  Services,  Architectural 
and  Transportation  Barriers  Compliance 
Board,  1331 F  Street  NW..  suite  1000, 
Washington,  DC  20004-1111. 
Nominations  and  comments  will  be 
available  for  inspection  at  the  above 
address  from  9  a.m.  to  5:30  p.m.  on 
regular  business  days. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Peggy  (keenwell,  OfBce  of  Technical 
and  Information  Services.  Architectural 
and  Transportation  Barriers  Compliance 
Board,  1331  F  Street,  NW.,  suits  1000, 
Washington.  DC  20004-1111. 
Telephone  number  (202)  272-5434 
(Voice);  (202)  272-5449  (TDD).  These 
are  not  toll-firee  numbers.  This 
document  is  available  in  accessible 
formats  (cassette  tape,  braille,  large 
print,  or  computer  disc)  upon  request. 
SUPt>lXMENTARY  INFORMATKM:  The 
Architectural  and  Transportation 
Barriers  Compliance  Board  (Access 
Board)  is  responsible  for  developing 
guidelines  to  ensure  that  newly 
constructed  and  altered  recreational 
facilities  and  outdoor  developed  areas 
are  readily  accessible  to  and  usable  by 
individuals  with  disabilities  uinder  the 
Americans  with  Disabilities  Act  and  the 
Ardiitectural  Barriers  Act.  Among  the 
places  to  be  addressed  by  such 
guidelines  are: 

•  Amusement  parks; 

•  Outdoor  parks,  trails,  and  other 
outdoor  developed  areas,  including 
fixed  boating  and  fishing  fadiities; 

•  Beaches,  pools,  and  other  aquatic 
facilities: 

•  Flaygroimds  and  related  equipment; 

•  Indoor  and  outdoor  sports  acuities 
(e.g..  racquetball  courts,  bowling  alleys, 
golf  courses,  exercise  and  fitness 
centers,  and  related  equipment);  and 

•  Zoos  and  botanical  gardens. 

The  guidelines  will  apply  to  private 
entities.  State  and  local  governments, 
and  the  Federal  government 

The  Americans  with  Disabilities  Act 
Accessibility  Guidelines  for  Buildings 
and  Facilities  (ADAAG)  issued  by  the 
Access  Board  contain  scoping 

Strovisions  and  teclmical  specifications 
or  making  those  elements  and  spaces 
that  typically  comprise  a  building 
readily  accessible  to  and  usable  ^ 
individuals  with  disabilities.  See  36 
CFR  part  1191.  While  reoeetional 


facilities  and  outdoor  developed  areas 
may  have  some  elements  in  common 
with  buildings  (e.g.,  parking  areas,  toilet 
facilities),  they  also  contain  many 
imique  features  for  which  supplemaotal 
accessibility  guidelines  are  needed. 

The  Access  Board  has  been  woridng 
with  the  National  Park  Service.  U.S. 
Forest  Service,  and  several  other 
agencies  and  groups  that  are  interestwl 
in  accessible  recreational  £acilities  and 
outdoor  developed  areas.  These  include: 
International  Association  of  Amusement 
Parks  and  Attractions,  States 
Organization  for  Boating  Access,  New 
Mexico  Natural  Resources  Department, 
Clemson  University,  and  the  American 
Society  of  Testing  and  Mater^ 
(ASTM)  F  15.29  Committee  that  is 
dealing  with  playground  sa£aty  and 
accessibility  issues.  The  Access  Board 
intends  to  use  the  information  that  these 
groups  have  produced  in  the 
development  of  future  guidelines  oo 
access  to  recreational  facilities  and 
outdoor  developed  areas. 

The  Access  m)ard  believes  that  it 
would  be  in  the  public  interest  and 
would  support  the  agency  in  performing 
its  duties  and  responsibilities  under  the 
Americans  with  Disabilities  Act  and 
Architectural  Barriers  Act  to  establi^  a 
Recreation  Access  Advisory  Committee 
(Committee).  The  purpose  of  the 
Committee  would  be  to  exchange 
information  and  discuss  issues  related 
to  making  recreational  facilities  and 
outdoor  developed  areas  readily 
accessible  to  and  usable  by  individuals 
with  disabilities.  It  is  anticipated  that 
the  Committee  will  present  a  report  of 
its  activities  to  the  Access  Boaro  within 
six  months  of  its  first  meeting.  The 
Access  Board  will  consider  the 
Committee's  advice  and 
reconmiendations  whan  developing 
accessibility  guidelines  for  nawly 
constructed  and  altered  recreational 
facilities  and  outdoor  developed  areas 
covered  by  the  Americans  with 
Disabilities  Act  and  Architectural 
Barriers  Act. 

The  Access  Board  seeks  nominations 
from  the  following  interests  for 
membership  on  the  Committee: 

•  Owners  and  operators  of  various 
recreational  fedlities; 

•  Persons  who  design  recreational 
facilities  or  manufacture  related 
equipment; 

•  Federal,  State  and  local  government 
officials  responsible  for  parks  and  other    - 
outdoor  developed  arpas; 
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•  Individuals  with  disabilities  and 
organizations  representing  the  interests 
of  such  persons;  and 

•  Other  persons  with  substantial 
expertise  in  accessibility  issues  related 
to  recreational  facilities  and  outdoor 
developed  areas. 

The  number  of  committee  members 
will  be  limited  to  the  fiswest  possible  to 
accomplish  the  Committee's  objectives 
and  will  be  balanced  in  terms  of 
interests  represented.  The  Access  Board 
may  form  subcommittees  for  particular 
types  of  recreational  focilities  and 
outdoor  developed  areas. 

Persons  interested  in  serving  on  the 
Committee  should  submit  a  letter  to  the 
Access  Board  at  the  address  iisted  in  the 
beginning  of  this  notice.  The  letter 
should  include  a  statement  of 
qualifications;  any  organizational 
afbliation,  including  title  or  position; 
and  an  address  and  telephone  nun[iber. 
Committee  members  will  not  be 
compensated  for  their  service.  The 
Access  Board  may  pay  travel  and  per 
diem  expenses  for  a  limited  nimiber  of 
persons  who  would  otherwise  be  unable 
to  participate  on  the  Committee. 

After  evaluating  the  nominations  and 
comments  on  this  notice,  the  Access 
Board  will  issue  a  notice  in  the  Federal 
Register  annoimcing  the  establishment 
of  the  Committee  and  the  appointment 
of  its  members.  The  Committee  will  be 
established  and  operate  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  5  U.S.Q  app.  2.  Meetings  will  be 
held  in  Washington,  EX].  Each  meeting 
will  be  open  to  the  public.  A  notice  of 
each  meeting  will  be  published  in  the 
Federal  Register  at  least  fifteen  days  in 
advance  of  the  meeting.  Records  will  be 
kept  of  each  meeting  and  made  available 
forpubUc  inspection. 

Ine  Access  Board  also  seeks 
comments  and  information  on  the 
following  issues: 

1.  The  Access  Board  is  considering 
the  development  of  accessibiUty 
guidelines  for  the  following  types  of 
facilities:  Amusement  parks,  outdoor 
parks,  trails,  fixed  boating  and  fishing 
facilities,  beaches,  pools,  playgrounds 
and  related  equipment,  indoor  and 
outdoor  sports  facilities  (e.g., 
racquetball  courts,  bowling  alleys,  golf 
courses,  exercise  and  fitness  centers  and 
related  equipment),  zoos  and  botanical 
gardens.  Comments  are  requested  on  the 
appropriateness  of  this  proposed  list. 

2.  What  has  been  your  experience  in 
applying  ADAAG  to  recreational 
facilities  and  outdoor  developed  areas? 

3.  How  has  access  been  provided  in 
recreational  facilities  and  outdoor 
developed  areas  where  no  previous 
mandatory  standards  have  existed? 
What  have  been  yotir  experiences  in 


using  recreational  facilities  and  outdoor 
developed  areas  where  modifications 
have  been  made  to  provide  access? 
What  recommendations  would  you  have 
based  on  these  experiences? 

4.  To  what  degree,  and  how,  should 
access  be  provided  in  outdoor 
develo{>ed  areas  such  as  trails  and  other 
places  in  the  "natural"  environment? 

5.  How  has  physical  access  been 
provided  on  amusement  park  rides? 

6.  To  what  extent  should  fixed 
recreation  eqtupment  be  accessible  to 
individuals  with  disabilities?  What 
experiences  have  you  had  in  using 
'accessible"  recreational  equipment 
that  is  presently  available?  Information 
is  also  requested  on  any  products  or 
designs  that  are  presently  available  to 
provide  access  to  various  recreational 
feciUties  and  outdoor  developed  areas. 

7.  To  what  extent,  and  bow,  should 
accessibility  guidelines  for  recreational 
facihties  and  related  equipment  be 
adapted  to  meet  the  needs  of  persons 
with  various  disabilities  (e.g., 
individuals  with  mobiUty  impairments, 
visual  impairments,  bearing 
impairments,  and  cognitive 
disabiUties)? 

8.  The  Access  Board  is  aware  of 
several  State  and  local  building  codes 
that  have  specific  accessibility 
requirements  for  recreational  facilities 
and  outdoor  developed  areas. 
Comments  are  requested  on  your 
experiences  in  using  these  codes. 

Authorized  by  vote  of  the  Access  Board  on 
January  13, 1993. 
Kathlsen  K.  Parker, 

Chairman,  Architectural  and  Transportation 
Barriers  Compliance  Board. 
[FR  Doc  93-2447  Filed  2-2-93;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Adminlatratlon 
Export  Trade  Certificate  of  Review 

AGENCY:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  revocation  of  Export 
Trade  Certificate  of  Review  No.  90- 
00011. 

summary:  The  Secretary  of  Commerce 
issued  an  export  trade  certificate  of 
review  to  Strand  International,  Inc 
Because  this  certificate  holder  has  failed 
to  file  an  annual  report  as  required  by 
law,  the  Secretary  is  revoking  the 
certificate.  This  notice  sununarizes  the 
notification  letter  sent  to  Strand 
International,  Inc. 

FOR  FURTHER  »4F0RMATK)N  CONTACT: 


George  Muller.  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  202/482-5131. 
This  is  not  a  toll-free  niunber. 
8UPPI.EMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (Pub.  L.  97-290, 15 
U.S.C.  4011-21)  authorizes  the 
Secretary  of  Commerce  to  issue  export 
trade  certificates  of  review.  The 
regulations  implementing  Title  ID  ("the 
Regulations")  are  foimd  at  15  CFR  part 
325  (1986).  Pursuant  to  this  authority,  a 
certificate  of  review  was  issued  on 
October  9, 1990  to  Strand  International, 
Inc. 

A  certificate  holder  is  reqtiired  by  law 
to  submit  to  the  Department  of 
Commerce  annual  reports  that  update 
financial  and  other  information  relating 
to  business  activities  covered  by  its 
certificate  (section  308  of  the  Act,  15 
U.S.C.  4018,  §235. 14(a)  of  the 
Regulations,  15  CPR  325.14(a)).  The 
annual  report  is  due  within  45  days 
after  the  anniversary  date  of  the 
issuance  of  the  certificate  of  review 
(§  325.14(b)  of  the  Regulations,  15  CFR 
325.14(b)).  Failure  to  submit  a  complete 
aimual  report  may  be  the  basis  for 
revocation.  Sections  325.10(a)  and 
325.14(c)  of  the  Regulations.  15  CFR 
325.10(a)(3)  and  325.14(c). 

On  September  29, 1992,  the 
Department  of  Commerce  sent  to  Strand 
International,  Inc.  a  letter  containing 
annual  report  questions  with  a  reminder 
that  its  annual  report  was  due  on 
November  23. 1992.  Additional 
reminders  were  sent  on  November  24, 
1992  and  on  December  8, 1992.  The 
Department  has  received  no  written 
response  from  Strand  International,  Inc. 
to  any  of  these  letters. 

On  December  22, 1992,  and  in 
accordance  with  §  325.10(c)(2)  of  the 
Regulations,  (15  CFR  325.10(c)(2)),  the 
Department  of  Conunerce  sent  a  letter 
by  certified  mail  to  notify  Strand 
International,  Inc.  that  the  Department 
was  formally  initiating  the  process  to 
revoke  its  certificate  for  failure  to  file  an 
annual  report.  In  addition,  a  simimary  of 
this  letter  allowing  Strand  International, 
Inc.  thirty  days  to  respond  was 
published  in  the  Federal  Register  on 
December  29. 1992  at  57  FR  61883. 
Pursuant  to  §  325.10(c)(2)  of  the 
Regulations  (15  CFR  325.10(c)(2)),  the 
Department  considera  the  failure  of 
Strand  International,  Inc.  to  respond  to 
be  an  admission  of  the  statements 
contained  in  the  notification  letter. 

The  Department  has  determined  to 
revoke  the  certificate  issued  to  Strand 
International,  Inc.  for  its  failure  to  file 
an  annual  report.  The  Department  has 
sent  a  letter,  dated  January  29. 1993,  to 


notify  Slrand  International,  Inc.  of  its 
determination.  The  revocation  is 
effectivt  lliirty  (30)  da3r8  from  the  date 
of  publication  of  this  notice.  Any  person 
aggrieved  by  this  decision  may  appeal  to 
an  appropriate  U.S.  district  court  within 
30  days  from  the  date  on  which  this 
notice  is  pidilished  in  the  Federal 
Register  325.10(c)(4)  and  325.11  of  the 
Regulations,  15  CFR  324.10(c)(4)  and 
325.11  of  the  Regulations,  15  CFR 
325.10(c)(4)  and  325.11. 

Dated;  January  29. 1993. 

Gflor^B  Mallar, 

Dinctoe,  Office  (^Export  Trading  Company 
Affairs. 

(FR  Doc  93-2544  Filed  2-2-03;  8:45  «n| 
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Unitsd  Stetss-CanKla  FrM-Trad* 
Agreement.  Aftlel*  1 904  BlnatfoMl 
Panel  Review;  Requeet  for  Panel 
Review 

AGENCY:  United  States-Canada  Free- 
Trade  Agreement,  Binational 
Secretariat,  United  States  Section. 
International  Trade  Administration. 
Department  of  Commerce. 
action:  Notice  of  First  Request  for  Panel 
Review  of  Final  Determination  of 
Dumping  pursuant  to  paragraph  41(a]  of 
the  Specif  Import  Measures  Act 
respecting  Gypsum  Board  Originating  in 
or  Exported  from  the  United  States  of 
America  made  by  the  Deputy  Minister 
of  National  Revenue,  Revenue  Canada, 
Customs  and  Excise  published  in  the 
Canada  Gazette  on  December  26, 1992. 
The  Requests  for  Panel  Review  were 
filed  with  the  Canadian  Section  on 
January  7. 1993. 

SUMMARY:  On  January  7, 1903  The 
National  Gypsum  (Gold  Bond  Building 
Products)  filed  a  Request  for  Panel 
Review  with  the  Canadian  Section  of 
the  Binational  Secretariat  pursuant  to 
Article  1904  of  the  United  States- 
Canada  Free-Trade  Agreement.  Panel 
review  was  requested  of  the  final 
affirmative  dumping  determination 
made  by  the  Deputy  Minister  of 
National  Revenue,  Revenue  Canada  for 
Customs  and  Excise  respecting  Gypsum 
Board  Originating  in  or  Exported  from 
the  United  States  of  America.  The 
Binational  Stecretariat  has  assigned  Case 
Number  CDA-g3-1904-01  to  this 
request. 
FOR  fURTNER  INFORMATION  CONTACT. 

James  R.  Holbein,  United  States 
Secretary,  Binational  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue, 
Washington.  DC  20230,  (202)  4B2-543S. 
SUPPI.EMENTARY  R<FORMATK)N:  Chapter  19 

of  the  United  States-Canada  Free-Trade 


Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  Judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  frtun  the  other 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
confonns  with  the  antidumping  or 
countervailing  duty  law  of  tne  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1. 
1989,  the  Government  of  the  United 
States  and  the  Government  of  Canada 
established  Rules  of  Procedure  for 
Article  1904  Binational  Panel  Reviews 
("Rules").  These  Rules  were  published 
in  the  Federal  Register  on  December  30, 
1988  (53  FR  53212).  The  Rules  were 
amended  by  Amendments  to  the  Rules 
of  Procedure  for  Article  1904  Binational 
Panel  Reviews,  published  in  the  Federal 
Register  on  December  27, 1989  (54  FR 
53165).  The  Rules  were  further 
amended  and  a  consolidated  version  of 
the  amended  Rules  was  published  in  the 
Federal  Register  on  June  15, 1992  (57 
FR  26698),  The  panel  review  in  this 
matter  will  be  conducted  in  accordance 
with  these  Rules,  as  amended. 

Rule  35(2)  requires  each  Secretary  of 
the  FTA  Binational  Secretariat  to 
publish  a  notice  that  a  first  Request  fot 
Panel  Review  has  been  received.  A  first 
Request  b«  Panel  Review  was  filed  with 
the  Canadian  Section  of  the  Binational 
Secretariat,  pursuant  to  Article  1904  of 
the  Agreement,  on  January  7, 1993, 
requesting  panel  review  of  the  final 
determination  described  above. 

Rule  3S(l)(c)  of  the  Rules  provides 
that: 

(a)  a  Party  (v  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  February  8, 1993): 

(b)  a  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  review^le  portion  of  the 
final  determination  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
witkin  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is 
February  22, 1993);  and 

(c)  the  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law, 
including  the  Jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 


review  and  the  prooedural  and 
substantive  defenses  raised  in  the  pand 
review. 

Dated:  January  27. 1993. 

United  Statm  Secntaiy.  FTA  Biaatioaal 
Secntariat. 

(FR  Doc.  93-2346  Filed  2-3-«3;  MS  ma] 
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Netlonel  Oceenle  end  Alwoepherlc 
Admtnietrellon 

IntemaUonel  Whaling  Commleeion; 
Meetlnna 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
SUMMARY:  NOAA  makes  use  of  a  public 
Interagency  Committee  to  assist  in 
preparing  for  meetings  of  the 
International  Whalicig  Commission 
(IWC).  This  notice  sets  forth  guidelines 
for  participating  on  the  Committee  and 
a  tentative  schedule  of  meetings  and 
other  Important  dates. 
DATES:  See  SUPPLfMENTARY  INFORMATION 
for  dates  of  scheduled  meetings. 
ADDRESSES:  Recommendations  to  the 
U.S.  Commissioner  to  the  IWC  and 
nominations  to  the  U.S.  delegation  to 
the  IWC  should  be  sent  to:  Dr.  John  A. 
Knauss,  United  States  Conunisaionar  to 
the  International  Whaling  Commission, 
Department  of  Commerce,  Herbert  C 
Hoover  Building,  14th  and  Constitution 
Avenue  NW.,  Washington,  DC  20230, 
with  a  copy  sent  to  Kevin  Chu,  Office 
of  International  Afhirs,  room  7306, 
NMFS,  1335  East-West  HighMray,  Silver 
Spring,  MD  20910. 
FOR  RiRTXER  MFORMATKM  CONTACT: 
Kevin  Chu,  Office  of  International 
Affairs,  National  Marine  Fisheries 
Service,  Department  of  Commerce, 
Washington.  DC  20910.  Phone:  (301) 
713-2276. 

SUPPt.EMENTARY  MFORMATION:  The 
Secretary  of  Commerce  is  charged  with 
the  responsibility  of  discharging  the 
obligations  of  the  United  States  under 
the  International  Convention  for  the 
Regulation  of  Whaling.  1946.  This 
authority  has  been  delegated  to  the 
Under  Secretary  of  NOAA.  The  U.S. 
CommiAioner  to  the  IWC  has  primary 
responsibility  with  the  Secretary  for  the 
preparation  and  negotiation  of  U.S. 
positions  on  international  issues 
concerning  whaling  and  for  all  matters 
involving  the  IWC.  He  is  staffed  by  the 
Department  of  Commerce,  and  assisted 
by  the  Department  of  the  Interior,  the 
Marine  Mammal  Commission,  and  other 
interested  agencies. 

Each  year  NOAA  conducts  a  series  of 
meetings  and  other  actions  to  prepare 
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for  the  annual  meeting  of  the  IWC 
which  is  usually  held  in  the  summer. 
The  major  purpose  of  the  preparatory 
meetings  is  to  provide  for  input  in  the 
development  of  policy  by  members  of 
the  public  and  non-governmental 
organizations  interested  in  whale 
conservation.  NOAA  believes  that  this 
participation  is  important  for  the 
effisctive  development  and 
implementation  of  U.S.  policy 
concerning  whaling. 

Any  person  with  an  identifiable 
interest  in  United  States  whale 
conservation  policy  may  participate  in 
the  meetings,  out  NOAA  reserves  the 
authority  to  inquire  about  the  interest  of 
any  person  who  appears  at  a  meeting 
and  to  determine  the  appropriateness  of 
that  person's  participation.  Foreign 
nationals  and  persons  who  represent 
foreign  governments  may  not  attend. 
These  stringent  measures  are  necessary 
to  promote  the  candid  exchange  of 
information.  Such  measures  are  a 
necessary  basis  for  the  relatively  open 
process  of  prepcuing  for  IWC  meetings 
that  characterizes  current  practice. 

The  tentative  schedule  of  meetings 
and  deadlines,  including  those  of  the 
IWC  and  deadlines  for  the  preparation 
of  position  papers  during  1993  is  as 
follows: 

February  15, 1993 — ^Nominations  for 
the  U.S.  Delegation  to  the  May  IWC 
meetings  are  due  to  the  U.S. 
Commissioner,  with  a  copy  to  Kevin 
Chu  at  the  address  above.  All  persons 
wishing  to  be  considered  pursuant  to 
the  U.S.  Commissioner's 
recommendation  to  the  Department  of 
State  concerning  the  composition  of  the 
Delegation  should  ensure  that 
nominations  are  received  by  this  date. 
Prospective  Congressional  advisors  to 
the  Delegation  should  contact  the 
Department  of  State  directly. 

March  9. 1993— Tentative  Interagency 
Committee  meeting  date  to  review 
recent  events  relating  to  the  IWC.  to 
continue  preparations  for  the  upcoming 
IWC  Annual  Meeting.  As  with  all  such 
meetings,  interested  persons  who  are 
unable  to  attend  are  welcome  to  submit 
comments.  Recommendations  to  the 
U.S.  Commissioner  should  be  sent  to: 
The  United  States  Commissioner  to  the 
International  Whaling  Commission,  at 
the  above  address. 

March  10. 1993-^>ubUsh  in  the 
Federal  Register  the  Agency  views  on 
(1]  the  current  population  levels  and 
annual  net  recruitment  rate  of  bowhead 
whales,  (2)  the  nature  and  extent  of  the 
aboriginal/subsistence  need  for 
bowhead  whales,  (3)  the  level  of  take  of 
bowhead  whales  that  is  consistent  with 
provisions  of  the  IWC  aboriginal/ 
subsistence  whaling  management 


scheme,  and  (4)  a  list  of  documents 
reviewed  by  NOAA  and  used  by  the 
Administrator  in  formulating  these 
views. 

April  7, 1993— Tentative  Interagency 
Committee  Meeting  date  for  finaUzing 
preparations  for  1991  IWC  meetings. 

In  addition,  working  groups  will  be 
estabUshed  to  receive  views  on  a 
number  of  critical  issues  to  be 
considered  at  the  1993  IWC  Annual 
Meeting.  These  groups  will  focus  on: 
The  Antarctic.  Inspections  and 
Observation,  and  Small  Cetaceans.  The 
working  groups  will  report  to  the 
Interagency  Committee.  Persons  who 
would  like  to  be  included  in  IWC 
Interagency  Committee  meetings  may 
contact  Kevin  Chu  at  the  address  or 
telephone  number  provided  above  to 
obtain  meeting  times  and  locations. 

Dated:  January  28, 1993. 
Samuel  W.  McKaen, 
Program  S4anagement  Officer. 
[PR  Doc.  93-2495  Filed  2-2-93;  8:45  ami 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Mercantile  Exchange 
PropoMd  Futures  and  Futures  Option 
Contracts  on  Roiling  Spot  Pound 
Sterling 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  availability  of  the 

terms  and  conditions  of  proposed 

commodity  futures  and  option 

contracts. 

SUMMARY:  The  Chicago  Mercantile 
Exchange  (CME  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  in  a  rolling  spot  pound  sterUng 
futures  contract  and  options  on  that 
futures  contract.  The  Director  of  the 
Division  of  Economic  Analysis 
(Division)  of  the  Commission,  acting 
pursuant  to  the  authority  delegated  hy 
Commission  Regulation  140.96,  has 
determined  that  publication  of  the 
proposals  for  comment  is  in  the  public 
interest,  will  assist  the  Commission  in 
considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purposes  of  the  Commodity  Exchange 
Act. 

DATE:  Comments  must  be  received  on  or 
before  March  5, 1993. 
ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington,  DC  20581. 
Reference  should  be  made  to  the  CME 


rolling  spot  pound  sterling  futures  and 
option  contracts. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Stephen  Sherrod  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission.  2033  K  Street  NW., 
Washington,  DC  20581,  telephone  202- 
254-7303. 

SUPPI^MENTARY  INFORMATION:  Copies  of 
the  terms  and  conditions  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  2033  K  Street 
NW.,  Washington.  DC  20581.  Copies  of 
the  terms  and  conditions  can  be 
obtained  through  the  Office  of  the 
Secretariat  by  mail  at  the  above  address 
or  by  phone  at  (202)  254-6314. 

Other  materials  submitted  by  the  CME 
in  support  of  the  applications  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  part  145  (1987)). 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI.  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 

Secretariat  at  the  Commission's         

headquarters  in  accordance  Mrith  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  tne 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  CME,  should  send  such  comments 
to  Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street,  NW..  Washington.  DC  20581  by 
the  specified  date. 

Issued  in  Washington,  DC,  on  January  28, 
1993. 

Gerald  D.  Gay, 
Director. 

(PR  Doc.  93-2456  Filed  2-2-93;  8.45  am) 
BNJJNO  COOC  «61-eMi 


Regulatory  Coordination  Advisory 
Committea  Me«tir>g 

This  is  to  give  notice,  pursuant  to 
section  10(a)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  2.  section 
10(a)  and  41  CFR  101-6.1015(b).  that 
the  Commodity  Futures  Trading 
Commission's  Regulatory  Coordination 
Advisory  Committee  will  conduct  a 
public  meeting  in  the  Hearing  Room  at 
the  Commission's  Washington,  DC 
headquarters  located  at  level  B-1,  2033 
K  Street  NW.,  Washington,  DC  20581, 
on  Wednesday,  February  24, 1993. 
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beginiiing  at  1:30  p.m.  and  lasting  until 
S  p.m.  The  agenda  will  consist  o^ 

Agenda 

1.  Raport  firom  the  Wixking  Croup  on 
International  Competitiveness  on 
international  net  capital  requirements. 

2.  Raport  from  the  Working  Croup  on 
Pension  Fimds  discussing  tmnecessary 
regulatory  barriers  to  the  use  of  futures 
and  derivatives  by  pension  plans. 

3.  Raport  from  the  Working  Croup  on 
Clearing  and  Settlement  concerning  a 
survey  of  the  U.S.  clearing  system. 

4.  Update  on  advisories  concerning 
Performance  Reporting  and  Beginning 
Net  Asset  Value. 

5.  Update  on  rulemakings  concerning 
Swaps  and  Hybrids  and  Rule  4.5 
(definition  of  "Commodity  Pool 
Operator"). 

6.  EKscussion  of  new  issues  and  topics 
for  the  committee  to  undertake. 

7.  Other  issues  for  Committee 
consideration:  timing  of  next  meeting; 
other  Committee  business. 

The  purpose  of  this  meeting  is  to 
solicit  the  views  of  the  Committee  on 
the  agenda  matters  listed  above.  The 
Advisory  Committee  was  created  by  the 
Conunodity  Futures  Trading 
Commission  for  the  purpose  of  advising 
the  Commission  on  ways  to  improve 
coordination  and  to  facilitate  cross 
market  transactions,  including  cross 
border  transactions.  The  purposes  and 
objectives  of  the  Advisory  Committee 
are  more  fully  set  forth  in  the  April  15, 
1992  Charter  of  the  Advisory 
Committee. 

The  meeting  is  open  to  the  public. 
The  Chairman  of  the  Advisory 
Committee  is  empowered  to  conduct  the 
meeting  in  a  manner  that  will,  in  her 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Advisory  Committee  should 
mail  a  copy  of  the  statement  to  the 
Attention  of:  The  Commodity  Futures 
Trading  Commission  Regulatory 
Coordination  Advisory  Committee,  c/o 
Ms.  Nancy  E.  Yanofeky,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW.,  Washington,  DC.  20581, 
before  the  meeting.  Members  of  the 
public  who  wish  to  make  oral 
statements  Should  inform  Ms,  Yanofsky 
in  writing  at  the  foregoing  address  at 
least  three  business  days  before  the 
meeting.  Reasonable  provision  will  be 
made,  if  time  permits,  for  an  oral 
presentation  of  no  more  than  five 
minutes  each  in  duration 


Issued  by  the  Comminion  in  Washington, 
DC  on  January  28, 1993. 

Jau  A.  Wibb. 

Secntary  of  the  Commistion. 

(FR  Doc.  93-2455  Filed  2-2-03;  8:45  tm) 

MLUNO  COM  •X1-01-M 


DEPARTMENT  OF  DEFENSE 

Corpe  of  Engineer* 

Intent  To  Preper*  e  Drefl 
Environmental  Impect  Statement 
(DEIS)  for  ttM  Uvingeton  Perieh  Flood 
Study,  LA 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DoD. 

ACTION:  Notice  of  intent  to  prepare  a 

Dns. 

8tAlMARY:  This  study  will  investigate 
Federal  involvement  in  resolving  the 
flooding  problems  of  Livingston  Parish. 
FOR  FURTHER  INFORIUTKM  CONTACT: 
Questions  concerning  the  proposed 
project  can  be  answered  by  Mr.  Frank 
Viddomina,  (504)  862-1597,  and 
questions  concerning  the  DEIS  can  be 
answered  by  Mr.  Michael  Saucier,  (504) 
862-2525,  U.S.  Army  Corps  of 
Engineers,  Planning  Eh  vision  (CELMN- 
PD),  P.O.  Box  60267,  New  Orleans, 
Louisiana  70160-0267. 
SUPPtXMENTARY  INFORMATION: 

1.  Proposed  action.  As  part  of  the 
larger  Amite  River  and  Tributaries 
Study,  this  study  proposes  to  develop 
an  economically  feasible  and 
environmentally  acceptable  solution  to 
flooding  in  the  Livingston  Parish  urban 
area.  The  Amite  River  and  Tributaries 
Study  is  being  conducted  in  response  to 
a  resolution  of  the  committee  on  Public 
Works  of  the  United  States  Senate  of 
April  14, 1967.  The  resolution  requested 
the  Board  of  Engineers  for  Rivers  and 
Harbors  to  review  the  report  of  the  Chief 
of  Engineers  on  Amite  River  and 
Tributaries,  Louisiana,  published  as 
House  Dociunent  Number  419,  Eighty- 
fourth  Congress,  and  other  pertinent 
reports,  with  a  view  to  determining 
whether  the  existing  project  should  be 
modified  in  any  way  at  this  time  with 
particular  reference  to  additional 
improvements  for  flood  control  and 
related  purposes  on  Amite  River,  Bayou 
Manchac,  and  Comite  River  and  their 
tributaries. 

2.  Alternatives.  Alternatives  being 
considered  include  chaimel 
modifications,  levees,  pump  stations, 
and  non-structural  measures.  These 
alternatives  will  be  compared  to  the  No- 
Action  alternative. 

3.  Scoping  Process. 


a.  Scoping  will  be  conducted  by  an 
informal  letter  sent  to  i>ersons  and 
agencies  known  to  have  an  interest  in 
flooding  problems  and  related  issues  in 
the  area.  This  letter  will  request  that 
interested  parties  provide  comments  on 
alternatives,  significant  issues,  or 
impacts  of  alternatives  for  inclusion  in 
the  DEIS.  All  relevant  issues  will  be 
addressed. 

b.  Significant  issues  to  be  addressed 
in  the  DEIS  currently  include:  Extent  of 
projected  flooding  with  future 
development  and  no  remedial  action 
taken,  economically  justifiable  flood 

firotection,  relocations  required, 
ocations  for  disposal  of  material  to  be 
excavated,  and  effects  on  fish  and 
wildlife,  endangered  species,  cultural 
resources,  recreation,  and  socio- 
economic concerns. 

c.  The  U.S.  Department  of  the  Interior 
will  provide  a  Fi&h  and  Wildlife 
Coordination  Act  Report  to  accompany 
the  DEIS. 

d.  A  4S-day  period  will  be  allowed  to 
all  interested  agencies  and  individuals 
for  review  and  comment. 

4.  Meeting  Schedule.  No  official 
scoping  meeting  is  being  planned  at  this 
time;  however,  a  public  meeting  will  be 
held  during  the  review  period  to  receive 
comments  on  the  DEIS. 

5.  Availability.  The  DEIS  is  scheduled 
to  be  available  to  the  public  in  August 
1993. 

Dated:  January  15, 1993. 
Michaal  DifOfljr, 

Colonel.  Corp$  of  Engineers,  Dittrict  Engineer. 
(FR  Doc  93-2469  Filed  2-2-93;  8:45  am] 
MLUNO  COM  sne-M-M 


DEPARTMENT  OF  ENERGY 

Notice  Reopening  the  Public  Review 
end  Comment  Period  on  the  Draft 
Environmental  Impect  Statement  for 
the  Propoeed  Expanalon  of  the 
Strategic  Petroleum  Reaerve 

AGENCY:  U.S.  Department  of  Energy 
(DOE). 

ACTION:  Notice  to  reopen  the  public 
review  and  comment  period  on  the  Draft 
Environmental  Impact  Statement  (DEIS) 
to  assess  the  environmental  effects  of 
the  proposed  plan  to  construct  and 
operate  the  final  2S0-million-barTel 
increment  of  a  one-billion-barrel 
Strategic  Petroleum  Reserve  (SPR) 
pursuant  to  Congressional  directive 
(Pub.  L  101-363  and  Pub.  L  101-512). 

SUMMARY:  On  November  6, 1992.  the 
Environmental  Protection  Agency  (EPA) 
published  in  the  Federal  Ragistar  (57 

FR  53109)  a  Notice  of  Avail^ility 
(NOA)  for  the  SPR  DEIS  (DOE/EIS- 


6954 


Federal  Regiiter  /  Vol.  58.  No.  21  /  Wednesday,  February  3.  1993  /  Notices 


0165-D)  thereby  initiating  the  public 
comment  period.  The  Department  of 
Energy  (DOE)  announcecf  the 
availability  of  the  SPR  DEIS  and  the 
schedule  of  public  hearings  in  the 
Federal  Register  of  November  17, 1992 
(57  FR  54227).  The  SPR  DEIS  addresses 
a  plan  to  develop  imderground  crude  oil 
storage  facilities  in  two  Gulf  Coast  salt 
domes.  Five  salt  domes  located  in 
Louisiana,  Mississippi,  and  Texas  are 
\mder  consideration.  In  addition, 
various  crude  oil  distribution 
alternatives  could  require  the 
construction  and  opwation  of  pipelines 
and  terminals  in  the  above  three  States 
and  Alabama.  The  end  of  the  comment 
period  as  stated  in  the  foregoing  DOE 
and  EPA  Notices,  was  December  29. 

1992.  Subsequently,  the  comment 
period  was  extended  to  Janxiary  13, 

1993,  by  a  Federal  Register  notice  of 
December  24, 1992  (57  FR  61422).  By 
this  notice,  DOE  is  reopening  the 
comment  period  on  the  SPR  DEIS. 
Comments  are  due  March  5, 1993. 
MVTTATION  TO  COMMENT  AND  DATES:  DOE 
will  continue  to  solicit  comments  on  the 
DEIS  from  all  interested  parties.  Written 
comments  or  suggestions  regarding  the 
adequacy,  accuracy,  and  completeness 
of  the  DEIS  will  be  considered  in 
preparing  the  final  EIS  and  should  be 
postmariced  by  March  5. 1993.  Written 
comments  postmarked  after  that  date 
will  be  considered  to  the  degree 
practicable.  Comments  will  not  be 
accepted  by  telephone. 

ADDRESSES:  Envelopes  should  be 
marked:  "ATTN:  SPR  DEIS  Comments." 
Written  comments  or  questions 
concerning  this  DEIS  should  be  directed 
to:  Mr.  Hal  Delaplane,  Strategic 
Petroleum  Reserve,  FE-423.  U.S. 
Department  of  Energy.  1000 
Independence  Avenue  SW.. 
Washington,  DC  20585.  Telephone: 
(202)  586-4730,  Facsimile:  (202)  586- 
7919. 

FOR  FURTHER  MFORMATKM  CONTACT: 
For  general  information  on  the  EIS 
process  and  other  matters  related  to  the 
National  Environmental  Policy  Act 
(NEPA),  please  contact:  Ms.  Carol  M. 
Borgstrom,  Director.  Office  of  NEPA 
Oversight  (EH-2S).  U.S.  Department  of 
Energy,  1000  Independence  Avenue 
SW.,  Washington.  DC  20585.  Telephone: 
(202)  586-4600  or  (800)  472-2756. 
SUPft^MENTARY  INFORMATION:  In 
addition  to  aimoundng  the  availability 
of  the  DEIS.  DOE  has  distributed  nearly 
700  copies  of  the  SR  DEIS  since  the 
NOA  was  published  November,  1992. 
Public  hearings  announced  in  the  NOA 
were  held  in  December,  1992.  in 
Hattiesburg  and  Pascagoula. 
Mississippi;  in  Lake  Jackson  and 


Beaumont.  Texas;  and  in  New  Iberia. 
Louisiana  in  December,  1992.  Notice  of 
these  public  hearings  was  sent  to  local 
news  media.  All  comments  and 
suggestions  submitted  during  the 
extended  period  will  be  considered  in 
preparing  the  final  EIS.  Written 
comments  received  after  that  date  will 
be  considered  to  the  degree  practicable. 

Issued  in  Washington,  DC  on  January  29, 
1993. 

Patsr  N.  Brash, 

Acting  Assistant  Secretary,  Bnvtronment, 
Safety  and  Health. 
[FR  Doc.  93-2613  Filed  2-2-93;  8:45  am) 

BNJJNQ  COOK  MiO-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL-4559-41 

Agency  Informetlon  Collection 
Actfvttiee  Under  0MB  Review 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  March  5. 1993. 
FOR  FURTHER  MFORMATKM  OR  A  COPY  Of 
THIS  ICR  CONTACT:  Sandy  Fanner  at  EPA. 
(202) 260-2740. 

SUPPLEMENTARY  MFORMATION: 

Office  of  Solid  Waste  and  Emergency 
Ratpoaae 

Title:  Final  Authorization  for 
Hazardoiis  Waste  Management  Programs 
OCR  No.  969.03;  OMB  No.  2050-0041). 
This  is  a  renewal  of  a  currently 
approved  collection. 

Abstract:  The  Resource  Conservation 
and  Recovery  Act  (RCRA)  of  1976  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984,  requires 
the  EPA  to  authorize  State  hazardous 
waste  programs.  The  requirements  that 
States  and  territories  must  follow  in 
developing  and  revising  their  RCRA 
Subtitle  C  programs  are  specified  in  40 
CFR  Part  271.  Subpart  A.  In  applying  for 
authorization.  States  must  demonstrate 
compliance  with  the  Federal  guidelines 
regulating  State  program  standards  (e.g. 
adequate  enforcement,  procedures  for 


public  notice  and  hearing,  public 
availability  of  information).  State 
programs  must  adopt  or  enforce 
requirements  that  are  at  least  as 
stringent  as  the  Federal  requirements.  A 
State's  initial  application  for  final 
authorization  must  contain  the 
following:  Governor's  letter,  program 
description,  statement  from  the  State's 
Attorney  General,  memorandum  of 
agreement,  copies  of  all  applicable  State 
statutes  and  regulations,  and 
documentation  of  public  participation. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  is 
estimated  to  average  305  hours  per 
response  and  includes  all  aspects  of  the 
information  collection,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  soiirces. 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Respondents:  States. 

Estimated  Number  of  Respondents: 
25. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  7,637  hours. 

Frequency  of  Collection:  As  submitted 
by  the  State. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  asi}ect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer.  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM-223Y).  401 M  Street. 

SW..  Washington,  DC  20460. 
and 
Jonathan  Gledhill.  Office  of 

Management  and  Budget,  Office  of 

Information  and  Regulate^  Affairs, 

725  17th  Street.  NW..  Washington.  DC 

20503. 

Dated:  January  27, 1993. 
Paul  Lapaley, 

Director,  Fegulatory  Management  Division. 
(FR  Doc.  93-2539  Filed  2-2-93;  8:45  am] 
wujMO  oooa  wao  so  r 


[FRL-4559-21 

Agency  Infonnatlon  Collection 
Activtttee  Under  OMB  Review 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION;  Notice. , 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
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(0MB)  for  review  and  comment.  The 

ICR  describes  the  nature  of  the 

information  collection  and  its  expected 

cost  and  burden. 

DATES:  Comments  must  be  submitted  on 

or  before  March  5, 1993. 

FOR  FURTHER  MFORMATKM  OR  TO  OBTAM 

A  COPY  OF  THIS  ICR  CONTACT:  Sandy 

Farmer  at  EPA,  (202)  260-2740. 

SUPPUEMENTARY  MFORMATION: 

Office  of  Policy.  Planning  and 
Evaluation 

Title:  Pretesting  and  Evaluation  of 
Risk  Communication  Activities  (EPA 
No.  1552.02;  0MB  No.  2010-0022). 

Abstract;  This  ICR  is  an  extension  of 
an  existing  collection  in  support  of 
continued  small  scale  studies  evaluating 
the  EPA's  risk  communication  activities. 
Risk  communication  is  used  to:  (1) 
Promote  changes  that  reduce  personal 
risk  vrithout  regulation,  and  (2)  improve 
regulatory  compliance  by  using  risk 
communication  as  a  complement  to  a 
myriad  of  mandated  environmental 
programs  such  as  RCRA  secticm  3007, 
Clean  Air  Act  section  114,  and 
Residential  Lead-Based  Paint  Hazard 
ReducticH)  Act  section  1021.  The  data 
gathered  by  these  studies  are  used  to 
develop  and  refine  risk  communication 
materials  (printed  materials,  public 
service  annoimcaments,  videotapes, 
etc.)  prepared  by  the  Agency  for  public 
dissemination. 

Following  approval  of  this  ICR. 
studies  will  be  conducted  to  assess  risk 
communication  materials  using 
voluntary  participants  selected  from  the 
general  public.  Volunteers  will  be  asked 
to  evaluate  risk  commonication 
materials  using  criteria  such  as 
eff'ectiveness.  credibility,  clarity,  and 
relevance  of  the  materials  for  the 
purposes  of  communicating  an 
environmental  risk.  Study  methods  may 
include:  telephone  and  mail  siirveys, 
focus  group  sessions,  individual 
interviews,  theater  testings,  and 
gatekeeper  reviews.  The  information 
will  be  tabulated,  analyzed,  and  used  to 
improve  risk  communication  activities 
by  the  Agency. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimatted  to  average  1  hour  per 
response  including  time  for  listening  to 
or  reading  instructions,  gathering 
information,  and  preparing  oral  or 
written  responses  to  survey  questions. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
855. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Frequency  of  Collection:  One  time. 


Estimated  Total  Annual  Burden  on 
Respondents:  870  hours. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency.  Information  Policy 

Branch  (PM-223Y),  401  M  StrMt. 

SW..  Washington,  DC  20460. 
and 

Tim  Hunt,  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street, 
NW..  Washington,  DC  20503. 

Dated:  Jaouaiy  28, 1993. 
Paul  lipaby. 

Director ,  Regulatory  KfanagBaient  DMBion. 
(FR  Doc  93-2538  FiM  2-2-93;  8:45  am) 
■aXMQ  COOK  ( 
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Virginia:  Final  Partial  Program 
Determination  of  Adequacy  of  Slate 
Municipal  Solid  Waste  LandfUl  PemUt 
Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  final  partial  program 
determination  of  adequacy  on  Virginia's 
application. 

SUMMARY:  Section  4005(cHl)(B)  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  soHd 
waste  landfills  (NSWLFs)  which  may 
receive  household  hazardotis  waste  or 
small  quantity  generator  waste  will 
comply  with  the  revised  Federal 
MSWLF  Criteria  (40  CFR  part  258). 
RCRA  section  4005(c)(1)(C)  requires  the 
Environmental  Protection  Agency  (EPA) 
to  determine  whether  States  have 
adequate  "i>ermit"  programs  for 
MSWLFs,  but  does  not  mandate 
issuance  of  a  rule  governing  such 
determinations.  Tl)e  EPA  has  drafted 
and  is  in  the  process  of  proposing  a 
State/Tribal  Implementation  Rule  (STIR) 
that  provides  procedures  by  which  the 
EPA  approves,  or  partially  approves. 
State/Tribal  municipal  solid  waste 
(msw)  landfill  permit  programs. 
However,  the  Agency  intends  to 
approve  adequate  State  MSWLP  permit 
programs  as  applications  are  submitted. 
Thus,  these  approvals  are  not  dependent 
on  final  promulgation  of  the  STIR.  Prior 
to  promulgation  of  the  STIR,  adequacy 
determinations  will  be  made  based  on 
statutory  authorities  and  requirements. 


In  addition,  States/Tribes  may  use  the 
draft  STIR  as  an  aid  in  interpreting  these 
requirements.  The  Agency  believes  that 
early  approvals  have  an  important 
benefit.  Approved  State/Tribal  msw 
permit  programs  provide  for  interaction 
between  the  State/Tribe  and  the  owner/ 
operator  regarding  site-specific  permit 
conditions.  Only  those  owners/ 
operators  located  In  States/Tribes  with 
approved  permit  programs  can  use  the 
site-spednc  flexibility  provided  by  40 
CFR  part  258  to  the  extent  the  SUte/ 
Tribal  msw  permit  program  allowrs  such 
flexibiUty. 

Virginia  applied  for  a  partial  program 
determination  of  adequacy  under 
section  4005  of  RCRA.  The  EPA 
reviewed  Virginia's  application  and 
made  a  tentative  determination  of 
adequacy  on  August  18, 1992  for  those 
portions  of  the  MSWLF  permit  program 
that  are  adequate  to  ensxire  compliance 
with  the  revised  Federal  MSWLF 
Criteria.  After  reviewing  and 
considering  all  comments  received,  the 
EPA  today  is  granting  final  partial 
approval  to  Virginia's  program. 
EFFECTIVE  DATE:  The  determination  of 
adequacy  for  Virginia  shall  be  effective 
on  February  3. 1993. 
FOR  FURTHER  MFORMATION  CONTACT. 
U.S.  EPA  Region  3, 841  Chestnut 
Building.  Philadelphia,  Pennsylvania 
19107,  Attn:  Mr.  Andrew  Uricheck, 
mailcode  (3HW53),  telephone  (215) 
597-7936. 

SUPPLEMENTARY  eiFORMATION: 

A.  Background 

On  October  9, 1991 ,  the  EPA 
promulgated  revised  Federal  MSWLF 
Criteria  (40  CFR  Part  258).  Subtitle  D  of 
RCRA,  as  amended  by  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(HSWA)  requires  States  to  develop 
permitting  programs  to  ensure  that 
municipal  solid  waste  landfill  {adlities 
comply  with  the  revised  Federal 
Criteria. 

Subtitle  D  also  requires  in  section 
4005  that  the  EPA  determine  the 
adequacy  of  State  municipal  solid  waste 
landfill  permit  programs  to  enstire  that 
facilities  comply  with  the  revised 
Federal  MSWLF  Criteria.  To  fulfiU  thU 
requirement,  the  Agency  has  drafted 
and  is  in  the  process  of  proposing  the 
State/Tribal  Implementation  Rule 
(STIR).  The  rule  will  specify  the 
requirements  which  State/Tribal  msw 
landfill  permit  programs  must  satisfy  to 
be  determined  adequate.  The  STIR 
allows  for  partial  approval  if  (1)  the 
Regional  Administrator  determines  that 
the  State/Tribal  permit  program  largely 
meets  the  requirements  for  ensuring 
compliance  with  40  CFR  part  258;  (2) 
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dianges  to  a  limited  narrow  part(s)  of 
the  State/Tribal  permit  program  are 
needed  to  meet  inese  requirements:  and. 
(3)  provisions  not  included  in  the 
partially  approved  portions  of  the  State/ 
Tribal  permit  program  are  a  clearly 
identifiable  and  separable  subset  of  40 
CFR  part  258.  As  provided  in  the 
revised  Federal  MSWLF  Criteria,  the 
EPA's  national  subtitle  D  standards  will 
generally  take  eff^ect  in  October  1993. 
Conseauently,  any  portions  of  the 
revised  Federal  MSWLF  Criteria  which 
are  not  included  in  an  approved  State/ 
Tribal  msw  landfill  program  by  October 
1993  would  apply  directly  to  owners/ 
operators,  since  40  CFR  258  is  self- 
implementing  in  unapproved  states.  The 
requirements  of  the  STIR  will  ensure 
that  any  mixture  of  State/Tribal  and 
Federal  rules  that  take  effect  will  be 
fiiUy  workable  and  leave  no  significant 
gaps  in  environmental  protection.  These 
practical  concerns  apply  to  individual 
partial  approvals  granted  prior  to  the 
promulgation  of  the  STIR. 
Consequently,  the  EPA  reviewed  the 
program  approved  today  and  concluded 
that  the  State  and  the  Federal 
requirements  mesh  reasonably  well  and 
leave  no  significant  gaps.  Partial 
approval  allows  the  Agency  to  approve 
those  provisions  of  the  State  msw 
landfill  permit  program  that  meet  the 
requirements  and  allow  the  State  to 
m^e  necessary  changes  to  the 
remaining  portions  of  its  program.  As  a 
result,  owners/operators  will  be  able  to 
work  with  the  State  permitting  agency 
to  take  advantage  of  the  revised  Federal 
MSWLF  Criteria's  flexibihty  for  those 
portions  of  the  program  which  have 
been  approved. 

The  EPA  reviewed  the  State's 
requirements  to  determine  whether  they 
are  "adequate"  under  section  4005 
(c)(1)(C)  of  RCRA.  The  EPA  interprets 
the  requirements  for  States  or  Tribes  to 
develop  "adequate"  programs  for 
permits  or  other  forms  of  prior  approval 
to  impose  several  minimum 
requirements.  First,  each  State/Tribe 
must  have  enforceable  standards  for 
new  and  existing  MSWLFs  that  are 
technically  comparable  to  the  revised 
Federal  MSWLF  Criteria.  Second,  the 
State/Tribe  must  have  the  authority  to 
issue  a  permit  or  other  notice  of  prior 
approval  to  all  new  and  existing 
MSWLFs  in  its  jurisdiction.  The  State/ 
Tribe  must  also  provide  for  public 
participation  in  permit  issuance  and 
enforcement  as  required  in  section 
7004(b)  of  RCRA.  Third,  the  EPA 
believes  that  the  State/Tribe  must  show 
that  it  has  sufficient  compliance 
monitoring  and  enforcement  authorities 
to  take  specific  action  against  any  owner 


or  operator  who  fails  to  comply  with  an 
approved  MSWLF  program. 

The  EPA  Regions  will  determine 
whether  a  State/Tribe  has  submitted  an 
"adequate"  program  based  on  the 
interpretation  outlined  above.  The  EPA 
expects  States/Tribes  to  meet  the  STIR 
requirements  for  a  MSWLF  program 
before  it  gives  full  approval  to  a  MSWLF 
program.  The  EPA  is  also  requesting 
States/Tribes  seeking  partial  program 
approval  to  provide  a  schedule  for  the 
submittal  of  all  remaining  portions  of 
their  MSWLF  permit  programs. 

B.  State  of  Virginia 

On  May  29. 1992,  Virginia  submitted 
an  application  to  obtain  a  partial 
program  adequacy  determination  for  the 
State's  municipal  solid  waste  landfill 
permit  program.  On  August  18. 1992. 
the  EPA  Region  III  published  a  tentative 
determination  of  adequacy  for  Virginia's 
program.  Further  background  on  the 
tentative  partial  program  determination 
of  adequacy  appears  at  57  FR  37160. 
August  18. 1992.  Along  with  the 
tentative  determination,  the  EPA 
announced  the  availability  of  the 
application  for  public  comment  and  the 
date  of  a  public  hearing  on  the 
application,  if  sufficient  interest  was 
expressed  to  hold  such  a  hearing.  A 
similar  announcement  was  published  in 
the  Richmond  Times-Dispatch 
newspaper  on  August  28, 1992.  There 
were  no  requests  for  a  public  bearing. 
Therefore,  one  was  not  held. 

"The  EPA  has  reviewed  Virginia's 
application  and  has  determined  that  the 
following  portions  of  the  existing 
Virginia  solid  waste  permit  program 
will  ensure  compliance  with  the  revised 
Federal  MSWLF  Criteria. 

1.  Subpart  A.  General,  purpose,  scope, 
and  applicability  and  consideration  of 
other  federal  laws  (40  CFR  258.1  and 
258.3): 

2.  Subpart  B.  Location  restrictions  for 
fault  areas,  seismic  impact  zones, 
imstable  areas,  and  closure  of  existing 
uniU  (40  CFR  258.13.  258.14.  258.15. 
and  258.16): 

3.  Subpart  C,  Operating  criteria  for 
disease  vector  control,  air  criteria, 
access  requirements,  run-on/run-off 
control  systems,  surface  water,  and 
liquids  restrictions  (40  CFR  258.22, 
258.24,  258.25.  258.26.  258.27.  and 
258.28): 

4.  Subpart  E.  Groundwater  monitoring 
and  corrective  action  criteria  for 
applicability,  groundwater  monitoring 
systems,  assessment  monitoring 
program,  assessment  corrective 
measures,  selection  of  remedy,  and 
implementation  of  the  corrective  action 
program  (40  CFR  258.50,  258.51.  258.55, 
258.56.  258.57.  and  258.58): 


5.  Subpart  F.  Closure  and  post-closure 
care,  closure  criteria  (40  CFR  258.60): 
and. 

6.  Subpart  G,  Financial  assurance 
criteria,  allowable  mechanisms  (40  CFR 
258.74). 

Virginia's  MSWLF  permit  program 
has  the  authority  to  issue  permits  that 
incorporate  the  requirements  in  the 
revised  Federal  MSWLF  Criteria  to  all 
MSWLFs  in  the  Commonwealth  of 
Virginia.  In  addition,  the  EPA  has 
determined  that  Virginia's  permit 
program  contains  provisions  for  public 
participation,  compliance  monitoring, 
and  enforcement. 

To  ensure  compliance  with  all  of  the 
revised  Federal  MSWLF  Criteria, 
Virginia  intends  to  revise  the  following 
aspects  of  its  permit  program  for 
purposes  of  obtaining  final  approval: 

1.  Virginia  will  revise  its  regulations 
to  add  the  Federal  definitions  for  active 
life,  active  portion,  existing  unit,  fault, 
lateral  expansion,  new  unit,  run-on. 
saturated  zone,  seismic  impact  zone, 
unstable  area,  and  uppermost  aquifer  in 
40  CFR  258.2: 

2.  Virginia  will  revise  its  regulations 
to  incorporate  the  Federal  location 
restrictions  for  the  post-facto 
demonstrations  for  airport  safety  and 
floodplains.  and  the  prohibition  of 
location  in  wetlands  without 
demonstration  in  40  CFR  258.10. 
258.11.  and  258.12: 

3.  Virginia  will  revise  its  regulations 
to  incorporate  the  Federal  operating 
requirements  for  the  exclusion  of 
hazardous  waste,  daily  cover,  explosive 
gases  control,  and  recordkeeping  in  40 
CFR  258.20,  258.21,  258.23.  and  258  29; 

4.  Virginia  will  revise  its  regulations 
to  adopt  the  Federal  composite  liner 
requirement  consisting  of  an  upper 
component  of  a  minimum  of  30-mil 
flexible  membrane  liner  (or  60-mil  high 
density  polyethylene)  installed  in  direct 
and  uniform  contact  over  a  lower 
component  of  at  least  a  two-foot  layer  of 
compacted  soil  with  a  hydraulic 
conauctivity  of  no  more  than  Ixio*^ 
cm/sec  design  requirements  in  40  CFR 
258.40(a)(2).  Existing  facilities,  and  only 
existing  facilities,  proposing  a  lateral 
expansion  will  be  offered  the  option  of 
demonstrating  that  any  alternate  liner 
design  meets  the  performance  standard 
allowed  under  40  CFR  258.40(a)(1). 

5.  Virginia  will  revise  its  regulations 
to  incorporate  the  groundwater 
sampling  and  detection  monitoring 
requirements,  including  the  structure 
and  parameter  coverage  listed  in 
Appendices  I  and  n,  that  are  consistent 
witn  the  revised  Federal  Criteria  under 
40  CFR  258.53  and  258.54: 

6.  Virginia  will  adopt  the  Federal 
criteria  pertaining  to  a  length  of  the 
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post-closure  period  as  30  years,  and  the 
level  of  detail  as  specified  in  40  CFR 
258.61; 

7.  Virginia  will  seek  to  amend  a  State 
statute,  and,  following  that,  their 
regulations,  to  fully  meet  the  financial 
assurance  requirements  especially  as 
they  apply  to  public  owners  and 
operators  of  MSWLPs,  for  closure,  post- 
closure  care,  and  corrective  action 
under  40  CFR  258.70,  258.71. 258.72 
and  258.73. 

The  EPA  received  the  following 
written  public  comments  on  its  tentative 
determination  of  partial  program 
adequacy  Hot  Virginia's  MSWLF  permit 
program. 

Two  commentors  expressed  concern 
that  the  extent  and  detail  of  £PA's 
partial  approval  was  not  dearly  defined 
in  our  tentative  determination,  and 
expressed  the  belief  that  those  portions 
of  the  Virginia  regulations  set  aside  for 
approval  were  too  limited,  based  on  the 
state's  commitment  to  more  completely 
adopt  the  EPA  criteria.  After  long  and 
careful  consideration  of  this  issue,  we 
agreed  with  these  comments.  As  a 
result,  this  final  determination  identifies 
in  far  more  specific  detail  than  ouir 
tentative  determination,  those  portions 
of  the  existing  Virginia  program  deemed 
adequate  to  ensure  compliance  with  40 
CFR  258.  Likewise,  it  identifies  in  detail 
those  portions  of  Virginia's  regulations 
which  must  be  revised  to  ensure  this 
compliance. 

One  commentor  suggested  that  the 
EPA  should  condition  approval  of  the 
Virginia  application  upon  the  state's 
commitment  that  a  general  exemption 
process  will  not  result  in  requirements 
for  a  facility  that  are  less  stringent  than 
the  revised  Federal  MSWLF  Criteria. 
Discussions  with  Virginia  have 
indicated  that  the  situations  in  which 
the  exemption  has  been  used  in  the  past 
would  not  pose  a  deviation  from  the 
revised  Federal  MSWLF  Criteria.  The 
general  exemption  process  serves  to 
foster  innovative,  but  equivalent, 
methods  of  complying  with  Virginia 
requirements.  Furthermore,  the  same 
commentor  acknowledged  that  Virginia 
has  to  date  acted  responsibly  in  granting 
exemptions  bom  the  solid  waste  rules. 
The  EPA  is  satisfied  that  the  use  of  this 
general  exemption  does  not  imdermine 
the  eH^ectiveness  of  Virginia's  program. 

One  commentor  noted  that  tne 
financial  assurance  requirements  will 
not  apply  to  public  owners/operators 
until  December  1993.  while  they 
currently  apply  to  private  facilities, 
citing  this  as  differential  treatment.  Our 
response  is  that  this  difiiarenoe  in  timing 
is  the  result  of  existing  Virainia  statute, 
which  is  the  prerogative  ofthe  state.  If 
financial  assxurance  is  required  for  all 


owners/operators  by  April  9. 1994,  the 
state  is  in  compliance  with  the  EPA 
criteria. 

One  commentor  recommended  that 
the  state  allow  owners/operators  to 
utilize  statistical  tests  for  ^eir  Phase  I 
monitoring  other  than   the   Student's 
t-test  currently  required.  In  discussing 
this  issue  with  Virginia,  the  state  has 
agreed  to  accept  alternate  tests  upon 
written  request  and  justification,  and 
state  approval. 

Lastly,  one  commentor  requested  that 
Virginia  be  allowed  to  extend  the  period 
within  which  closure  of  landfills  must 
be  completed  to  at  least  12  months.  As 
this  is  a  clear  violation  of  40  CFR 
2S8.60(g)  which  requires  the  completion 
of  closure  within  180  days,  we  cannot 
agree  with  this  comment.  We  note, 
however,  that  the  criteria  allows 
approved  states  to  grant  extensions  to 
this  period  if  demonstrated  to  be 
necessary. 

Virgima  submitted  a  schedule 
indicating  that  it  will  be  able  to 
complete  these  revisions  and 
amendments  by  December  2. 1993.  As 
explained  in  the  notice  of  tentative 
determination,  the  EPA  reviewed  ihe 
schedule  and  concluded  that  it  was 
reasonable. 

The  EPA  cautions  Virginia  that  it 
currently  plans  to  propose  in  the  STIR 
that  all  partial  approvals  will  expire  in 
October  1995  for  StatesTTribes  that  have 
not  received  final  approval  for  all 
provisions  of  40  CFR  part  258. 
Expiration  of  a  partial  approval  would 
mean  that  the  less  flexible  revised 
Federal  Criteria  would  once  again  be 
efiisctive  in  that  State/Tribe.  The  EPA 
urges  Virginia  to  work  diligently  to 
make  all  of  the  necessary  revisions  to 
those  portions  of  its  permit  program  that 
are  not  receiving  approval  today. 

CDedsion 

After  reviewing  the  public  conunents 
submitted  since  uie  tentative  decision.  I 
conclude  that  Virginia's  application  for 
partial  program  adequacy  determination 
meets  all  of  the  statutory  and  regulatory 
requirements  established  by  RC^A. 
Accordingly,  Virginia  is  granted  a  final 
partial  program  determination  of 
adequacy  for  the  following  areas  of  its 
municipal  solid  waste  landfill 
permitting  program: 

1.  Purpose,  scope,  and  applicability 
and  consideration  of  other  federal  laws 
(40  CFR  258.1  and  258.3); 

2.  LocaticHi  restrictions  for  bult  areas, 
seismic  impact  zones,  unstable  areas, 
and  closure  of  existing  units  (40  CFR 
258.13.  258.14,  258.15,  and  258.16); 

3.  Operating  criteria  for  disease  vector 
control,  air  criteria,  access  requirements, 
run-on/run-off  control  systems,  surface 


water,  and  liquids  restrictions  (40  CFR 
258.22.  258.24,  258.25.  258.26.  258.27. 
and  258.28); 

4.  Groundwater  monftorins  and 
corrective  action  criteria  applicability, 
groundwater  monitoring  systems, 
assessment  monitoring  program, 
assessment  corrective  measures, 
selection  of  remedy,  and 
implementation  of  the  corrective  action 
program  (40  CFR  258.50,  258.51. 258.55, 
258.56.  258.57.  and  258.58): 

5.  Qosure  criteria  (40  CFR  258.60); 
and, 

6.  Financial  assurance  criteria 
allowable  mechanisms  (40  CFR  258.74). 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisicms  of  section  7002  of  RCRA  to 
enforce  the  revised  Federal  MSWLF 
criteria  in  40  CFR  part  258  independent 
of  any  State  enforcement  program.  As 
the  EPA  explained  in  the  preamble  to 
the  revised  Federal  MSWLF  Criteria,  the 
EPA  expects  that  any  owner  or  opentor 
complying  with  provisions  in  a  State/ 
Tribal  program  approved  by  the  EPA 
should  be  considered  to  be  in 
compliance  with  the  revised  Federal 
MSWLF  Criteria.  See  56  FR  50978. 
50995  (October  9. 1991).  Today's  actioii 
takes  efiiact  on  the  date  of  publication.' 
The  EPA  believes  it  has  g<x)d  cause 
under  section  553(d)  of  &e 
Administrative  Procedure  Act.  5  U.S.C 
to  put  this  acticui  into  effect  lees  than  30 
days  after  publication  in  the  Federal 
Ragistar.  All  of  the  requirements  and 
obligations  in  Virginia's  program  are 
already  in  efEact  as  a  matter  of  state  law. 
The  EPA's  action  today  does  not  impose 
any  new  requirements  that  the  reguuted 
community  must  begin  to  comply  with. 
Nor  do  these  reouirements  become 
enforceable  by  tne  EPA  as  Federal  law. 

Consequently,  the  EPA  finds  that  It 
does  not  need  to  give  notice  prior  to 
making  its  approval  effective. 

Compliance  With  Executive  Order 
12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b).  I  hereby  certify  that  this  final 
approval  will  not  have  a  significant 
economic  impect  on  a  substantial 
number  of  snoall  entities.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibiUty  analysis. 

Aotkoriljr:  This  notice  is  issuad  undor  tha 
authoritv  of  taction  4005  of  the  Solid  Waste 
Disposal  Act  as  amended:  42  U.SC  6948. 
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Dated:  January  21, 1993. 
Stanley  L.  Laskowald. 
Acting  Regioncd  Administixttor. 
[FR  Doc  93-2541  FH«d  2-2-fl3;  8:45  am] 
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[Pf-670;  FRL-4183-4] 

Hoechst  CelanM*  Corp.  and  SKW 
TrottlMrg  AG;  Node*  of  HIIng  and 
Notice  of  Ameivlment  of  Foeticide 
Petitionc 

agency:  Environmental  Protection 

Agency  (IP A). 

ACnOH;  Notice. 

SUMMARY:  EPA  has  received  from  the  the 
Hoechst  Celanese  Corp.  an  initial  filing 
of  pesticide  petition  (PPJ  3F4182  for 
fenoxaprop-ethyl  on  barley  grain  and 
straw  and  from  SKW  Trostberg  AG  an 
amendment  to  PP  0F386a  for  hydrogen 
cyanamide  on  grapes  and  grape 
byproducts. 

ADDRESSES:  By  mail,  submit  written 
comments,  identified  by  the  docimient 
control  number  (PF-5701.  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(H7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  SL.  SW..  Washington,  DC  20460.  In 
person,  bring  comments  to:  Rm.  1128. 
CM  #2, 1921  fefferson  Davis  Hwy., 
Arlington.  VA  22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  pubhc  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1128  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
hoUdays. 

FOR  FURTHER  MFORMAIKM  CONTACT: 
Joanne  Miller,  Product  Manager  (PM 
23).  Registration  Division  (H-7505C). 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St,  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  237,  CM  «2. 1921  Jefferson  Davis 
Hwy.,  Arlington.  VA  22202.  (703)-305- 
7830. 

SUPPLEMENTARY  MFORMATION:  Under 
section  408  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C  346a).  EPA 


has  received  an  initial  filing  of  a 
pesticide  petition  and  an  amended  filing 
of  a  pesticide  petition  as  follows: 

Initial  Filing 

1.  PP  3F4182.  The  Hoechst  Celanese 
Corp.,  Route  202-206.  P.O.  Box  2500. 
Somerville.  NJ  08876-1258.  has 
submitted  PP  3F4182  proposing  the 
amendment  of  40  CFR  180.430  to 
establish  a  tolerance  for  the  herbicide 
fenoxaprop^yl  l(±)-ethyl  2-l4-((6- 
chloro-2- 

benzoxazolyljoxylphenoxylpropanoatej 
and  its  metabolites  2-(4-[(6-chloro-2- 
benzoxazolyOoxylphenoxylpropanoic 
acid  and  6-chloro-2.3- 
dihydrobenzoxazol-2-one],  each 
expressed  as  fexnoxaprop-ethyl)  in  or 
on  barley  grain  at  0.05  part  per  million 
(ppm)  and  barley  straw  at  0.10  ppm. 
The  analytical  method  used  is  gas 
chromatography. 

Amended  Filing 

2.  PP  0F3868.  SKW  Trostberg.  Siemer 
Associates.  Inc.,  4672  W.  Jennifer. 
Fresno.  CA  93722.  proposed  in  a  notice 
issued  in  the  Federal  Register  of  July 
18. 1990  (55  FR  29268).  to  amend  40 
CFR  part  180  by  establishing  a 
regulation  to  exempt  from  the 
requirement  of  a  tolerance  residues  of 
hydrogen  cyanamide  on  grapes.  SKW 
TrostlMrg  AG  has  submitted  an 
amended  petition  proposing  to  establish 
an  exemption  from  the  requirement  of  a 
tolerance  for  the  plant  growth  regulator 
hydrogen  cyanamide  in  or  on  grapes 
and  grape  byproducts.  The  analytical 
method  used  is  high-performance  liquid 
chromatography. 

Authority:  7  U.S.C  346a  and  371. 

Dated:  January  15. 1993. 

Lawrvnce  E.  Cullaen. 

Acting  Director,  Begistration  Division,  Office 
of  Pesticide  Programs. 
IFR  Doc  93-2368  Filed  2-2-93;  8:45  am] 
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[OPP-60044;  FRL-41ft4-«] 

Intont  to  Suspend  Cortain  PocUcido 
Rogistrationa 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  issuance  of  notices  of 
intent  to  suspend. 

SUMMARY:  This  Notice,  pursuant  to 
section  6(f)(2)  of  the  Federal  Insecticide. 
Fungicide,  and  Rodentidde  Act 
(FIFRA).  7  U.S.C  136  et  seq..  announces 
that  EPA  has  issued  Notices  of  Intent  to 
Suspend  pursuant  to  sections  3(c)(2)(6) 
and  4  of  FIFRA.  The  Notices  were 
issued  following  issuance  of  Section  4 


Reregistration  Requirements  Notices  by 
the  Agency  and  the  failure  of  registrants 
subject  to  the  Section  4  Reregistration 
Requirements  Notices  to  take 
appropriate  steps  to  secure  the  data 
required  to  be  submitted  to  the  Agency. 
This  Notice  includes  the  text  of  a  Notice 
of  Intent  to  Suspend,  absent  specific 
chemical,  product,  or  factual 
information.  Table  A  of  this  Notice 
further  identifies  the  registrants  to 
whom  the  Notices  of  Intent  to  Suspend 
were  issued,  the  date  each  Notice  of 
Intent  to  Suspend  was  issued,  the  active 
ingredient(s)  involved,  and  the  EPA 
registration  numbers  and  names  of  the 
registered  product(s)  which  are  affected 
by  the  Notices  of  Intent  to  Suspend. 
Moreover,  Table  B  of  this  Notice 
identifies  the  basis  upon  which  the 
Notices  of  Intent  to  Suspend  were 
issued.  Finally,  matters  pertaining  to  the 
timing  of  requests  for  hearing  are 
specified  in  the  Notices  of  Intent  to 
Suspend  and  are  governed  by  the 
deadlines  specified  in  section  3(c)(2)(B). 
As  required  by  section  6(0(2).  the 
Notices  of  Intent  to  Suspend  were  sent 
by  certified  mail,  return  receipt 
requested,  to  each  affected  registrant  at 
its  address  of  record. 
FOR  FURTHER  INFORMATXM  CONTACT: 
Stephen  L.  Brozena.  Office  of 
Compliance  Monitoring  (EN-342). 
Laboratory  Data  Integrity  Assurance 
Division,  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington, 
DC  20460.  (703)  308-8267. 

SUPPLEMENTARY  INFORMATION: 

I.  Text  of  a  Notice  of  Intent  to  Suspend 

The  text  of  a  Notice  of  Intent  to 
Suspend,  absent  specific  chemical, 
product,  or  factual  information,  follows: 

Unitad  Statea  EBviroomental  Protactioa 

Agency 

Office  of  Prevention,  Peetiddee  and  Toxic 

Subetaneaa 

Washington,  DC  20460 

Certified  Mail 

Return  Receipt  Requested 

SUBJECT:  Suspension  of  Registration  of 
Pesticide  Product(8)  Containing 

for  Failure  to  Comply  with 

the  Section  4  Phase  5  Reregistration 
Eligibility  Document  Data  Call-in  Notice  for 
Dated 

-    Dear  Sir/Madam: 

This  letter  gives  you  notice  that  the 
pesticide  product  registrations  listed  in 
Attachment  I  will  be  suspended  30  days 
firom  your  receipt  of  this  letter  imless 
you  take  steps  within  that  time  to 
prevent  this  Notice  from  automatically 
becoming  a  final  and  effective  order  of 
suspension.  The  Agency's  authority  for 
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suspending  the  registrations  of  your 
products  is  sections  3(c)(2)(B)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodentidde  Act  (FIFRA).  Upon 
becoming  a  final  and  effective  order  of 
suspension,  any  violation  of  the  order 
will  be  an  unlawful  act  under  section 
12(a)(2)a)  of  FIFRA. 

You  are  receiving  this  Notice  of  Intent 
to  Suspend  because  you  have  failed  to 
comply  with  the  terms  of  the  Phase  5 
Registration  Eligibility  Document  Data 
Call-in  Notice  imposed  pursuant  to 
section  4(g)(2)(b)  and  section  (3)(2)(B)  of 
FIFRA. 

The  specific  basis  for  issuance  of  this 
Notice  is  stated  in  the  Explanatory 
Appendix  (Attachment  lU)  to  this 
Notice.  Affected  products  and  the 
requirements  which  you  failed  to  satisfy 
are  listed  and  described  in  the  following 
three  attachments: 

Attachment  I  Suspension  Report — 
Product  List 

Attachment  n  Suspension  Report — 
Requirement  List 

Attachment  III  Suspension  Report — 
Explanatory  Appendix 

The  suspension  of  the  registration  of 
each  product  listed  in  Attachment  I  will 
become  final  unless  at  least  one  of  the 
following  actions  is  completed. 

1.  You  may  avoid  suspension  under 
this  Notice  if  you  or  another  person 
adversely  affected  by  this  Notice 
properly  request  a  hearing  within  30 
days  of  your  receipt  of  this  Notice.  If 
you  request  a  hearing,  it  will  be 
conducted  in  accordance  with  the 
reqmrements  of  section  6(d)  of  FIFRA 
and  the  Agency's  procedural  regulations 
in  40  CFR  part  164. 

Section  3(c)(2)(B),  however,  provides 
that  the  only  allowable  issues  which 
may  be  addressed  at  the  hearing  are 
whether  you  have  failed  to  take  the 
actions  which  are  the  bases  of  this 
Notice  and  whether  the  Agency's 
decision  regarding  the  disposition  of 
existing  stocks  is  consistent  with  FIFRA. 
Therefore,  no  substantive  allegation  or 
legal  argmnent  concerning  other  issues, 
including  but  not  limited  to  the 
Agency's  original  decision  to  require  the 
submission  of  data  or  other  information, 
the  need  for  or  utility  of  any  of  the 
required  data  or  other  information  or 
deadlines  imposed,  and  the  risks  and 
benefits  associated  with  continued 
registration  of  the  affected  product,  may 
be  considered  in  the  proceeding.  The 
Administrative  Law  Judge  shall  by  order 
dismiss  any  objections  which  have  no 
bearing  on  the  allowable  issues  which 
may  be  considered  in  the  proceeding. 

Section  3(c)(2)(B)(iv)  of  FIFRA 
provides  that  any  hearing  must  be  held 
and  a  determination  issued  within  75 
days  after  receipt  of  a  bearing  request. 


This  75-day  period  may  not  be  extended 
unless  all  parties  in  the  proceeding 
stipulate  to  such  an  extension.  If  a 
hearing  is  properly  requested,  the 
Agency  will  issue  a  final  order  at  the 
conclusion  of  the  hearing  governing  the 
suspension  of  your  products. 

A  request  for  a  hearing  pursuant  to 
this  Notice  must  (1)  include  specific 
objections  which  pertain  to  the 
allowable  issues  which  may  be  heard  at 
the  hearing,  (2)  identify  the  registrations 
for  which  a  hearing  is  requested,  and  (3) 
set  forth  all  necessary  supporting  facts 
pertaining  to  any  of  the  objections 
which  you  have  identified  in  your 
request  for  a  hearing.  If  a  hearing  is 
requested  by  any  person  other  than  the 
registrant,  that  person  must  also  state 
specifically  why  he  asserts  that  he 
would  be  adversely  affected  by  the 
suspension  action  described  in  this 
Notice.  Three  copies  of  the  request  must 
be  submitted  to:  Hearing  Clerk,  A-110, 
U.S.  Environmental  Protection  Agency, 
401  M  St.,  SW.,  Washington,  DC  20460, 
and  an  additional  copy  should  be  sent 
to  the  signatory  Usted  below.  The 
request  must  be  received  by  the  Hearing 
Qerk  by  the  30th  day  fix>m  your  receipt 
of  this  Notice  in  order  to  be  legally 
effective.  The  30-day  time  limit  is 
estabUshed  by  FIFRA  and  cannot  be 
extended  for  any  reason.  Failure  to  meet 
the  30-day  time  limit  will  result  in 
automatic  suspension  of  your 
registration(s)  by  operation  of  law  and, 
under  such  drcimistances,  the 
sus]}ension  of  the  registration  for  yotir 
affected  product(s)  will  be  final  and 
effective  at  the  close  of  business  30  days 
after  your  receipt  of  this  Notice  and  will 
not  be  subject  to  further  administrative 
review. 

The  Agency's  Rules  of  Practice  at  40 
CFR  164.7  foibid  anyone  who  may  take 
part  in  deciding  this  case,  at  any  stage 
of  the  proceeding,  from  discussing  the 
merits  of  the  proceeding  ex  parte  with 
any  party  or  with  any  person  who  has 
been  connected  with  the  preparation  or 
presentation  of  the  proceeding  as  an 
advocate  or  in  any  investigative  or 
expert  capacity,  or  with  any  of  their 
representatives.  Accordingly,  the 
following  EPA  offices,  and  the  staffs 
thereof,  are  designated  as  judicial  staff 
to  perform  the  judicial  function  of  EPA 
in  any  administrative  hearings  on  this 
Notice  of  Intent  to  Suspend;  The  Office 
of  the  Administrative  Law  Judges,  the 
Office  of  the  Judicial  Officer,  the 
Administrator,  the  Deputy 
Administrator,  and  the  members  of  the 
staff  in  the  immediate  offices  of  the 
Administrator  and  Deputy 
Administrator.  None  of  the  persons 
designated  as  the  judicial  staff  shall 
have  any  ex  parte  commimication  with 


trial  staff  or  any  other  interested  person 
not  employed  by  EPA  on  the  merits  of 
any  of  the  issues  involved  in  this 
proceeding,  without  fully  complying 
with  the  apphcable  regiilations. 

2.  You  may  also  avoid  suspension  if, 
within  30  days  of  your  receipt  of  this 
Notice,  the  Agency  determines  that  you 
have  taken  appropriate  steps  to  comply 
with  the  section  4  Phase  5  Raregistration 
Eligibility  Document  Data  Call-In  Notice 
requirements.  In  order  to  avoid 
suspension  under  this  option,  you  must 
satisfactorily  comply  with  Attachment 
n.  Requirement  List,  for  each  product  by 
submitting  all  required  supporting  data/ 
information  described  in  Attachment  U 
and  in  the  Explanatory  Appendix 
(Attachment  ID)  to  the  following  address 
(preferably  by  certified  mail): 
Office  of  Compliance  Monitoring  (EN- 

342),  Laboratory  Data  Integrity 

Assurance  Division,  U.S. 

Environmental  Protection  Agency, 

401  M  St.,  SW.,  Washington,  DC 

20460. 

For  you  to  avoid  automatic 
suspension  under  this  Notice,  the 
Agency  must  also  determine  within  the 
applicable  30-day  period  that  you  have 
satisfied  the  requirements  that  are  the 
bases  of  this  Notice  and  so  notify  you 
in  writing.  You  should  submit  the 
necessary  data/information  as  quickly  as 
possible  for  there  to  be  any  chance  the 
Agency  will  be  able  to  make  the 
necessary  determination  in  time  to 
avoid  suspension  of  your  product(s). 

The  suspension  of  the  registration(8) 
of  your  company's  product(s)  pursuant 
to  this  Notice  will  be  rescinded  when 
the  Agency  determines  you  have 
complied  fully  with  the  requirements 
which  were  the  bases  of  this  Notice. 
Such  compliance  may  only  be  achieved 
by  submission  of  the  data/information 
described  in  the  atiachments  to  the 
signatory  below. 

Your  product  will  remain  suspended, 
however,  until  the  Agency  determines 
you  are  in  compliance  with  the 
requirements  which  are  the  bases  of  this 
Notice  and  so  informs  you  in  writing. 

After  the  suspension  becomes  final 
and  effective,  the  registrant  subject  to 
this  Notice,  including  all  supplemental 
registrants  of  product(s)  listed  in 
Attachment  I,  may  not  legally  distribute, 
sell,  use,  offer  for  sale,  hold  for  sale, 
ship,  deliver  for  shipment,  or  receive 
and  (having  so  received)  deliver  or  offer 
to  deUver,  to  any  person,  the  product(s) 
listed  in  Attachment  I. 

Persons  other  than  the  registrant 
subject  to  this  Notice,  as  defined  in  the 
preceding  sentence,  may  continue  to 
distribute,  sell,  use,  offer  for  sale,  hold 
for  sale,  ship,  deUver  for  shipment,  or 
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receive  and  (having  so  reoeiTed)  deliver 
or  offer  to  deliver,  to  any  persim,  tiie 
product(s)  listed  in  Attachment  I. 

Nothing  in  this  Notice  authorizes  any 
person  to  distribute,  sell.  use.  offer  lor 
sale,  hokl  for  sale,  ship,  deliver  for 
shipment,  or  receive  and  (having  so 
received)  deliver  eg  oBbx  to  deliver,  to 
any  parson,  the  product(s)  listed  in 
Attadmant  I  in  any  manner  «idiich 
would  have  been  unlawful  prior  to  the 
suspension. 

If  the  legistrstions  of  your  products 
listed  in  Attachment  I  are  currently 
suspended  as  a  reauh  of  failure  to 
comply  with  another  section  4  Data 
Requirements  Notice  or  section 
3(c)(2)(B)  Data  Call-in  Notice,  this 


NoUoB,  iHien  it  becomes  a  final  and 
effective  order  of  suspension,  will  be  ia 
addition  to  any  existing  suspension.  Le.. 
all  requirements  which  are  the  bases  of 
the  suspension  must  be  satisfied  before 
the  registration  %vill  be  reinstated. 
You  are  reminded  that  it  is  your 
responsibility  as  the  basic  registrant  to 
notify  all  supplementary  registered 
distributors  of  your  basic  registered 
product  that  this  suspension  action  also 
applies  to  their  supplementary 
registered  products  and  that  jrou  may  be 
held  liable  for  violations  committed  by 
your  distributors.  If  you  have  any 
questions  about  the  requirements  and 
procedines  set  forth  in  this  suspension 
notice  or  in  the  subject  section  4  Data 


Requirements  Notice,  please  contact 
Stephen  L.  Brozena  at  (703)  30ft-«267. 

Sincerely  yours. 

Director.  0£Boe  of  Comphance 
Monitoring. 

Attachments: 
Anadiment  1 — Product  List 
AttedinMat  U — Requiremont  List 
AttaduDMU  01— Explanatory  Appendix 

n.  Registrants  Receiving  and  AflTected 
by  Notices  of  Intent  to  Suspend;  Date  of 
Isauanca;  Active  Ingredient  and 
Products  Aflfiscted 

The  following  is  a  list  of  products  for 
which  a  letter  of  notification  has  been 
sent: 


Table  A.— List  of  Prooucts 

RsQlitEMi  AMsdstf 

EPARagMraHon 

Artiva  ln(y«diant 

Name  of  Product 

DataiMMad 

MMUZO  Co..  SSMMl  J. 

Fsety  a  DwewW  Inc. 
Dragon  Coiporatlon 

00821800001 
00077900029 
00001600128 

CMadBlood 
D«4ad  Stood 
Oilad  Blood 

Mtazzo  BcwiS  Anknal  Chaaar 
F  A  B  RabbN  a  Oog  Ctwtar 
Oiagon  Raws  A  Oog  Chaaar 

12a  V88 
I^ZVK 

in.  Basis  Bar  Issuance  of  Notice  of 
Inteat;  RequireeaeBt  List 

The  following  companies  failed  to 
submit  the  following  required  data  or 
information: 


Table  B.— Requirement  Ust 


ActtM  morKSant 

Ragtctram  Afladad 

Requkamant  Nama 

QuIdaMiM  Rafaranca  No. 

Original  Oua-Oaia 

Drtod  Bkxxl 

Miuzo  (>>..  Samial  J. 

CooManSal  Slalafviam  ol  FoffvuSa  (CS^  Fown 

1(yZ7m 

OiwilcH  ManHy 

•%-i 

1W27/92 

BatfwninB  MalartK  md  ManU  Pwoaas 

8l-«(a) 

1027/92 

CanMcaaon  of  mgradtont  Unas 

6»-a 

10^7/92 

AfwfyOcal  Mattwd  10  VMTy  CartMad  Umts 

62-3 

10/27/92 

Color 

63-2 

1CV27/92 

Ptiyalcal  Slaia 

63-3 

W27/92 

Odor 

63-4 

idtt/Att 

OartaHy.  Buk  OanaHy.  or  SpacSk:  GrawSy 

63-7 

vioiiat 

Storaga  Stabaty 

63-17 

iOOTfK 

63-20 

^yzT/9^ 

acuaOraToUclly    Rai 

81-1 

W27/92 

Aaaa  Oanaal  ToiSctr-nattiainat 

•1-» 

iom/u 

Acuta  Inhalation  Toridl^-Ral 

ai-» 

MUTIM 

.     • 

Piimaiy  Eya  kmaUorv-RatM 

81-4 

\ofZTfsa 

Prtmaiy  Damta  InSalton 

81 -S 

10/27/92 

Dannai  Sanritzallon 

81-6 

10^^ 

DonMsSc  Oog  and  Cat  Rapalani  SkiSy 

96-18 

^oa7fM 

BHMtirxi  AoMial  RapaSam  SkMty 

9»-19 

1007/92 

FaaayABaaSvSlne. 

CofSMarslat  Statamanl  a<  Formula  iPSF)  Faan 

^oa7/9^ 

Acuta  Oral  ToMlcay-Aal 

81-1 

yi/ZT/92 

Acuta  DanMl  Toxicty-RrtJbltfRal 

81-2 

10«7>92 

Act0$  InhsMlon  Toiool^^-Hrt 

81-3 

wrrmi 

Priaianr  Eya  iRMtart-RaM* 

81-4 

ioarm 

' 

8V-8 

1W27/92 

Oarmal  SanMaUon 

81-6 

1(y27/92 

DrtadMood 

DaeM*  Coi|wcaSon 

Conldandal  gtaliminl  of  Fonn^  (CSF)  Form 

1iy27/92 

Acuta  Oral  Tomclty-Rat 

81-1 

1007/92 

Acuta  Danwal  TwteSy    Riew^W 

81-2 

^o/l7m^ 

Aoaia  lafiaiiSan  Toirie^— na 

81-3 

1007/82 

vnAiiafy  cya  ■iaasorv*'^tBDBa 

81^ 

1007/92 

n.^.,».|l  f^AMU^^  Uii^tfftrMi 

1  iRiiwy  uvi**w  miHsui* 

81-6 

1007/92 

OamMl  SanaUiaaon 

81-6 

1007/92 

OOfflMdC  OOQ  Wf  Cll  R^WiMII  olMfy 

96-16 

1007/92 

9a-i« 

tooToe 
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IV.  Attachment  III  Suspensiaii  Rapori— 
Explanatory  ^p«idix 

A  discussion  of  the  basis  for  the 
Notice  of  Intent  to  Suspend  follows: 

On  Kebruaiy  27, 1992,  EPA  issued  the 
Phase  5  Reregistration  Data 
Requirements  Notice  imposed  pursuant 
to  section  4  of  FIFRA  which  reqiiired 
registrants  of  products  containing  dried 
blood  to  develop  and  submit  certain 
data.  These  data  were  determined  to  be 
necessary  to  satisfy  reregistration  data 
requirements  of  section  4(g)(2)(B)  of 
FIFRA. 

The  Dried  Blood  Phase  5 
Reregistration  Data  Requirements  Notice 
dated  February  27. 1992  required  each 
affected  registrant  to  submit  materials 
relating  to  the  election  of  the  options  to 
address  each  of  the  data  requirements. 
That  submission  was  required  to  be 
received  by  the  Agency  within  90  days 
of  the  registrant's  receipt  of  the  Notice. 
The  Agency  received  a  response  from 
you  in  which  you  committed  to 
imdertake  the  required  testing.  The 
Notice  further  required  that  data  be 
submitted  by  deadlines  noted  for  the 
subject  data  requirements  on 
Attachment  n.  These  deadlines  have 
passed  and  to  date  the  Agency  has  not 
received  adequate  data  to  satisfy  these 
data  requirements.  Becaiise  you  have 
failed  to  provide  an  appropiiate  or 
adequate  response  within  the  time 
provided  for  data  requirements  Usted  on 


Attachment  11.  the  Agency  is  issuing  this 
Notice  of  Intent  to  Suspend 

V.  Ccmcliisions 

EPA  has  issued  Notices  of  Intent  to 
Suspend  on  the  dates  indicated.  Any 
furtner  information  regarding  these 
Notices  may  be  obtained  from  the 
contact  person  noted  above. 

Dated:  January  25, 1993. 
MicluMl  M.  SUhl. 

Director,  Office  of  Compliance  Monitoring. 
(FR  Doc  93-2273  Filed  2-2-93;  8:45  am] 


(OPP-66170;  FRL  4181-8] 

Notice  of  R«c«ipt  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
Registratlona 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide  and  Rodentidde  Act  (FIFRA), 
as  amended,  EPA  is  Issuing  a  notice  of 
receipt  of  requests  by  registrants  to 
volimtarily  cancel  certain  pesticide 
registrations. 

DATES:  Unless  a  request  is  withdrawn  by 
May  4, 1993,  orders  will  be  issued 
cancelling  all  of  these  registrations. 


FOR  FURTHER  MFORMATXM  CONTACT:  By 

mail:  James  A.  Hollins,  OfBce  of 
Pesticide  Programs  (H7502C), 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery  and  telephone  number:  room 
220,  Crystal  Mall  No.  2, 1921  Jefferson 
Davis  Highway.  ArUngton,  VA  (703) 
305-5761. 

SUPPI^MENTARY  MFORMATKM: 

L  Introducti<m 

Section  6(f)(1)  of  the  Federal 
Insecticide,  Fungicide  and  Rodentidde 
Act  (FIFRA),  as  amended,  provides  that 
a  pestidde  registrant  may,  at  any  time, 
request  that  any  of  its  pestidde 
registrations  be  cancelled.  The  Act 
further  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  before  acting  on 
the  request. 

XL  Intent  to  Caned 

This  Notice  annoimces  receipt  by  the 
Agency  of  requests  to  cancel  some  17 
pestidde  products  registered  under 
section  3  or  24(c)  of  FIFRA.  The^ 
registrations  are  listed  in  sequence  by 
registration  nimiber  (or  company 
number  and  24(c)  number)  in  the 
following  Table  1: 


Table  1.  —  Reqistrations  With  Pending  Requests  for  Cancellation 


RagistrB«on  No. 


000070-00040 
000100  ME-ei-0003 

000239-02528 


000352  CA-68-0011 
000352  CO-«»-0002 

000352  PA-80-0001 
000352  80-77-0002 

000672-00344 

001021  OR-ea-ooii 

001021  WA-e8-0004 
004313-00067 

004866-00006 

010182  LA-89-0015 

038386-00015 

042687-00018 

059639  LA-81-0003 

062499  LA-e4-0008 


Product  Nome 


KHM(0  5%  Cythlon  Dust 
Rtdoml  MZ  58  Fungicide 

0(ttx>  Ham  Orchaid  Spray  Fonnula  II 


Dupont  Beniate  50-OF 
Duponi  Gloan  Hertiiclds 

Du  Pont  Banlate  Fungicide  Weltabie  Powder 
Ou  Pont  Beniate  Fungicide  Weltatile  Powder 

Rocidand  Benomyl  Fungicide  DF 
MGK  Big  Game  RepeVent  Powder  BGR-P 
MGK  Big  Game  RepeMenl  Powder  BGR-P 
FiocBl  Air  Deodorant 


Deer  Away  Big  Game  RapeNent  BGR(I-Part)  Con- 
centrate 

Karate  maecticide 


Sufnithion  8E 

Safer's  Garden  Fungldde-MRIdde  Concentrate 

Bolero  SEC 

Oitho  Bolero  10G 


Chemical  Name 


COOImethyl  phoaphorodtthioaia  ol  dMtiyt  meroaptoeucdnate 

Zinc  Ion  and  manganese  athylerwIiisJIlliiutaiUaiiels,  cooRlnatlon  product 
AH2.6-Oimethylpheny()-A^(methoxyacetyl)alanlne,  methyl  ester 

Methoxychior  (2.2-t)ie<p-methoxypheny()-l.l.l-<rtchioroemane ) 
O,  OOlmclhyl  phoaphorodlthioate  of  diethyl  mercaptoeuoanats 
cis-M-Trlchtoromelhyllhio-4-cyctoha)(ane-1,2-dicart)0)dmide 

Methyl  1-(bulylca>tamoy4)-2-benzlmidazo«ecart>amaie 

2-Chloro-AH((4-methoxy-6-fflethyl-1 ,3.5-lrlazirv2- 
yl)amln(4cart)ony()t>en2enesullonamide 

Methyl  1-<butylcait)amoyO-2-t)enilmidazolecait>amata 

Methyl  1  -(buty<cart)amovO-2-t>enzlmidazolecaft)amrte 
da-A^TrttliiuiuiiieStl^SNu  4^yciohaxene-l .2^fca>tx>xlmlde 
cia-V-Trtchlofomethylthlo-«-cyciohe»ene- 1 ,2-dicaitx»ilmide 

Methyl  1  -<txrtyteart>amoy()-2-oanzlmidarolecaft)amrta 

Putraecant  «i^wie  egg  sotde 

Putrescent  wtviie  egg  solids 

1.2-Propar)edtol 
Triethytons  glyool 

Putrasoenl  w^nle  egg  soaos 

(RS)-aipha-Cy«no-3-phanox)t>enzy4  (lRS>-cis-9-((Z)-2-chioro-&,:),>innunprop-l- 
ariyf>-2,2-dknathylcyciopropanaca(tx»ylata 

aOOImalhyl  a<4-iiitro-/THotyl)  phoephoroWoate 

SuHbr 

^(4-CNorophenyl)fflelhyl)  M,AMIelhyllhlocart)amaia 

5K(4-Chk)rophanyl)methyO  M.AMMhyNNooattiamaie 
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Unless  a  requ«st  is  withdrawn  by  the  registrant  within  90  days  of  publication  of  thte  notice,  orders  will  be  issued 
cancelling  all  of  these  legistralions.  Users  of  these  pesticides  or  anyone  else  desiring  the  retention  of  a  registration 
should  contact  the  ^phcable  registrant  directly  during  this  90-day  period.  The  following  T^e  2  includes  the  names 
and  addresses  of  record  for  all  registrants  of  the  products  in  Table  1,  in  sequence  by  EPA  Company  Number. 

TABLE  2.  —  Registrants  Requesting  Voluntary  Cancellation 


EPA 

Compaiy 

No. 


OOOOfTO 
000100 
000239 
000352 

000572 
001021 
004313 
004866 
010182 
OTOTflB 
042697 
059639 
062499 


Convany  Name  and  Addran 


WHbur-ElM  Ca.  Box  16458.  Frwno.  CA  93755. 

Qba-Qaigy  Oetp.,  Boc  18300.  Or— naboio.  NC  27419. 

CtwvTon  Chemical  Co.,  Ortho  Conaumer  Pioducts  OMslon,  940  Heneley  St  Richmond,  CA  94804. 

E.  I.  Du  Pont  DeNemoum  &  Co.,  Inc..  Barley  M«  Plaza,  WalkaCs  MW,  WHmlngion,  OE  19880. 

Roddml  Coip..  086  Panalc  A««..  Bm  809.  Weei  CaldiMl.  NJ  07007. 

McLaugMn  Qomfiiey  King  Co..  8810  Tenlh  Ave.  North  MInneapolie.  MN  55427. 

Carrol  Co..  2900  W.  Kingsley  Rd..  Qviand.  TX  75041. 

Intagra,  Inc.  8600  Ptatbury  Ave.  South  MmneepoM,  MN  S542a 

ICt  Ararteas  Inc.  /Sjrtcuautal  Pfoduds.  Hm  Muiphy  Rl  »  Conoofd  Pka,  l^Wri*n|faii.  DE  19897. 

SunMomo  Cheoical  Ameilca,  Inc.  ^  Obector  of  Insect  Control  &  Heeearch,  Inc..  1330  DtMon  Helghls  Ave..  BaMraora.  MO  21228. 

Sator mc, cA> DeMi  AMtyScal Cofp,  1414  Famwlck  Ln.. SSmt Spiingt.  MO 20eia 

Valent  U.SX  Cofp.,  1333  North  CaWomla  BNd.,  Box  8025.  Walnut  Creek,  CA  94596. 

Chevron  Chemical  Co,  Valent  USA  Corp.,  Box  5058.  San  Ramon,  CA  94583. 


m.  Procediffes  for  Withdrawal  of 
Request 

Registrants  who  dioose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A. 
Hollins,  at  the  address  given  above, 
postmarked  before  May  4, 1993.  This 
written  withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
applicable  6(f)(1)  request  listed  in  this 
notice.  If  the  product(s)  have  been 
subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due,  and  to  fulfill  any  applicable 
unsatisfied  data  requirements. 

IV.  Provisions  Cor  Disposition  of 
Existing  Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1-year  after  the  date  the 
cancellation  request  was  received.  This 
pohcy  is  in  accordance  with  the 
Agency's  statement  of  pohcy  as 
prescribed  in  Federal  Register  No.  123, 
Vol.  56.  dated  June  26. 1991.  Exceptions 
to  this  general  rule  will  be  made  if  a 
product  poses  a  risk  concern,  or  is  in 
noncomphance  with  reregistration 
requirements,  or  is  subject  to  a  data  call- 
in.  In  all  cases,  product-specific 
disposition  dates  will  be  given  in  the 
cancellation  orders. 


Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
bands  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  imtil 
they  are  exhausted,  provided  that  such  •' 
furOier  sale  and  use  comprfy  with  the 
EPA-approved  label  and  labeling  of  the 
affecteid  product(s).  Exceptions  to  these 
general  niles  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agency 
has  identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 

Dated:  Januaiy  19, 1993. 

Dongua  D.  Campt, 

Director.  Office  of  Pesticide  Programs. 

IFR  Doc  93-2369  FUed  2-2-93;  8:45  am] 
BUXMG  cooe 


[FRL-4560-1] 

Omr  Ak  Ad;  Add  Rain  Provlsiona 

AOCNCT.  Envinmmental  Protection 

Agency. 

ACTKM:  Notice  of  the  1993  EPA  SO2 

allowance  auctions. 

StMMARY:  Pursuant  to  title  IV  of  the 
dean  Air  Act  and  40  CFR  part  72,  the 


EPA  is  responsible  for  implementing  a 
program  to  reduce  emissions  of  sulfur 
dioxide  (SOz),  a  precursor  of  acid  rain 
The  centerpiece  of  the  SO2  control 
program  is  the  allocation  of  transfsrable 
allowances,  or  authorizations  to  emit 
SO2.  which  are  distributed  in  limited 
quantities  for  existing  utility  imits  and 
which  eventually  must  be  held  by 
virtually  all  utility  units  to  cover  their 
SO2  emissions.  These  allowances  may 
be  transferred  among  polluting  sources 
and  others,  so  that  market  forces  may 
govern  their  ultimate  use  and 
distribution,  resulting  in  the  most  cost- 
effective  sharing  of  the  emissions 
control  burden.  In  addition,  EPA  is 
directed  luider  section  416  of  the  Act  to 
conduct  annual  sales  and  auctions  of  a 
small  portion  of  allowances  (2.8%) 
withheld  from  the  total  allowances 
allocated  to  utilities  each  year.  Sales 
.  and  auctions  are  expected  to  stimulate 
and  support  such  a  market  in 
allowances  and  to  provide  a  public 
source  of  allowances,  particularly  to 
new  units  for  which  no  allowances  are 
allocated.  Today,  the  Acid  Rain  Division 
is  giving  notice  of  the  first  annual  SO2 
allowance  auctions.  The  regulations 
governing  the  auctions  and  sales  were 
promulgated  on  December  17, 1991  (40 
CFR  part  73,  subpart  E). 

EPA  has  delegated  the  administration 
of  the  EPA  allowance  auctions  to  the 
Chicago  Board  of  Trade  (CBOT).  The 
auctions  will  be  conducted  under  the 
regulations  cited  above.  Anycme  can 
participate  in  the  EPA  auctions  and 
Didders  are  not  restricted  as  to  the 
quantity  or  price  of  theii  bid. 
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Allowances  sold  at  the  auctions  will  be 
sold  to  tbe  highest  bidder  until  no 
allowances  remain.  The  1993  auctions 
will  consist  crf^one  "spot"  auction  and 
one  "advance"  auction.  Allowances 
sold  in  tbe  spot  auction  are  useable  for 
compliance  beginning  in  1995. 
Allowances  sold  in  this  advance  auction 
are  useable  for  compliance  beginning  in 
2000.  50,000  spo^  allowaaices  will  be 
sold  in  the  spot  anctian  and  100,000 
allowuices  %vill  be  wa/id  in  the  advance 
aucti<H).  Bid  Forms  for  the  1993 
auctions  must  be  received  bj  the  CBOT 
by  the  dose  of  business  on  March  23. 
1993.  The  auctions  themselves  will  be 
conducted  on  March  29, 1993,  with  the 
results  announced  shortly  thereafter. 

CBOT  will  also  sell  in  the  1993 
auctions  any  1995  or  2000  allowances 
offend  for  sale  by  affected  utilities  that 
are  allocated  allowances  by  EPA 
through  regulation.  UtiBties  may  set  a 
minimum  price  for  the  sale  of  their 
allowances.  Offered  allowances  will  be 
sold  after  tbe  allowances  that  were 
withheld  from  tbe  utilities,  beginning 
with  those  allowancas  offwed  at  tibe 
lowest  minimum  price  and  continuing 
in  ascending  order  of  minimum  price. 
Though  ofiiered  allowances  will 
consequently  be  sold  at  a  lower  price 
than  the  withheld  allowances,  no  sales 
of  offered  allowances  will  occur  if  the 
bid  prices,  %^ch  are  matched  with  the 
offns,  eae  below  the  offerors'  stated 
minimum  sale  prices.  To  offer 
allowances  in  the  EPA  auctions,  utilities 
must  submit  a  SOj  Allowance  Offer 
Form  to  EPA  by  the  close  of  business  on 
March  9. 1993.  If  necessary,  EPA  will 
accept  contingent  offers  of  year  2000 
allowances  pending  promulgation  of 
Phase  n  allowance  allocations.  Once 
Phase  allowance  allocations  are 
promulgated,  EPA  will  confirm  that  the 
contingent  offers  are  valid  and  make 
such  allowances  available  for  sale  in  the 
advance  auction. 
ADDRESSES:  U.S.  EPA  Acid  Rain 
Division  (6204 J).  Attn:  Auctions  and 
Sales,  401  M  Street  SW.,  Washington, 
DC  2t)460.  Chicago  Board  of  Trade,  Attn: 
EPA  Auctions,  141  W.  Jadtson  Blvd.. 
suite  2240,  Chicago.  IL  60604. 

SO3  Allowance  Offer  Forms  will  be 
available  from  EPA  at  the  address  above 
by  February  22, 1993.  Forms  needed  to 
bid  in  the  EPA  auctions  will  be 
availabte  from  the  Add  Rain  Hotline 
(617)  674-7377,  by  the  beginning  of 
March  1993. 

FOR  FURTHER  MFORMATIOH  CONTACn 
The  Acid  Rain  Hotline  at  (617]  674- 
7377.  Information  on  bidding  in  the 
1993  EPA  axu:tIons  can  be  foimd  in  the 
brochure  "How  to  Bid  in  the  EPA  S02 
Allowance  auctions;"  general 


information  on  the  EPA  auctions  can  be 
found  in  the  "Acid  Rain  Program 
Allowance  Auctions  and  Direct  Sales'* 
feet  sheet.  These  publications  can  be 
obtained  by  calling  the  Acid  Rain 
HotKne  or  by  writing  to  EPA  at  the 
above  address  listed  above. 

Dated  January  28. 1993. 
Brian  J.  McLean. 
Director.  Acid  Rain  Diviuon. 
(FR  Doc.  •^2537  Filed  2-2-03;  SMS  ami 
MUjNa  coca  Mie-as-ii 

[OPPTS-«9317;  RH.-4184-f] 

Certaivi  Chemicale;  Approval  of  TmI 
Marketing  EsempMono 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 

SUMMARY:  This  notice  announcas  EPA's 
approval  of  application  for  test 
marketing  exempticMis  (TMEs)  undM 
section  5(bMl)  of  the  Toxic  Substances 
Control  Act  (TSCA)  and  40  CFR  720.38, 
EPA  has  designated  these  appUcationa 
as  TME-93-6  and  TME-93-7.  The  test 
marketing  conditions  are  described 
below. 

EFFECTIVE  OATtt:  January  15, 1993. 
Written  comments  will  be  received  until 
February  18, 1993. 

ADDRESSES:  Written  comments, 
identified  by  the  doc\mient  control 
number  "(bPPTS-59317)"  and  the 
specific  TME  numbers  "TME-93-6" 
and  'TME-93-7"  should  be  sent  to: 
Document  Control  Officer  (TS-790), 
Confidential  Data  Branch,  Information 
Management  Division.  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  rm. 
E-201, 401  M  St.,  SW.,  Washington,  DC 
20460,(202)260-1532. 
FOR  FURTHER  MFORMATKM  CONTACT.  Paul 
Matthai  and/or  Edna  Pleasants,  New 
Chemicals  Branch,  Chemical  Control 
Division  (TS-794),  Office  of  PoUution 
Prevention  and  Toxics,  Environmanlal 
Protection  Agency,  rm.  E-611.  401  M  St. 
SW.,  Washington,  DC  20460.  For 
information  on  TME-93-6,  contact  Paul 
Matthai,  (202)  260-3385.  and  for  TME- 
93-7,  contact  Edna  Pleasants,  (202)  260- 
4142. 

SUPPt^MENTARY  MF0RMAT10N:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufecture 
notification  (PMN)  requirements  and 
permit  them  to  manufactiire  or  import 
new  chemical  substances  for  test 
marketing  purposes  if  the  Agency  finds 
that  the  manuuicture,  processing, 
distribution  in  commerce,  iise,  and 
disposal  of  the  substances  for  test 


madieting  purposes  will  not  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment.  EPA  may 
impose  restrictions  on  test  marketing 
activities  and  may  modify  or  iwoke  a 
test  marketing. exemption  upon  receipt 
of  new  information  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activity  will  not  prvaeat 
an  urueasonaole  risk  of  in  jury. 

EPA  hereby  approves  TME-93-0  and 
TME-93-7.  EPA  has  determined  that 
test  marketing  of  the  new  chemical 
substances  described  below,  under  the 
conditions  set  out  in  the  TME 
applications,  and  for  the  time  period 
and  restrictions  specified  below,  will 
not  present  an  unreasonable  risk  of 
injury  to  human  health  or  the 
environment.  Production  volume,  use, 
and  the  number  of  customers  must  not 
exceed  that  specified  in  the  aprplication. 
All  other  conditions  and  restrictions 
described  in  these  appbcations  and  fai 
this  notice  must  be  met. 

bjadvertently.  notice  of  receipt  of  the 
apphcations  was  not  pubtished. 
Therefore,  an  opportunity  to  submit 
comments  is  being  offiered  at  this  time. 
The  complete  nonconfidential 
document  is  available  in  the  Public 
Reading  Room  NE  G004  at  the  above 
address  between  8  a.m.  and  4  p.m., 
Monday  through  Fridey,  excluding  lensl 
holidays.  EPA  may  modify  or  revoke  me 
test  maiiieting  exemption  if  comments 
are  received  which  cast  significant 
doubt  on  its  finding  that  the  test 
marketing  activities  will  not  present  an 
unreasonable  risk  of  injury. 

The  following  additional  restrictions 
apply  to  TME-a3-6  and  TME-93-7.  A 
bill  of  lading  accompanying  each 
shipment  matt  state  that  the  use  of  the 
substance  is  restricted  to  that  approved 
in  the  TMEs.  In  addition,  the  Company 
shall  maintain  the  following  records 
until  5  years  after  the  date  they  are 
created,  and  shall  make  them  available 
for  inspection  or  copying  in  accordance 
with  section  11  of  TSCA: 

1.  The  applicant  must  maintain 
records  of  the  quantity  of  the  TME 
substance  prodiK»d  and  the  date  ol 
manufacture. 

2.  The  applicant  must  maintain 
records  of  dates  of  the  shipments  to 
each  customer  and  the  quantities 
supplied  in  each  shipmenL 

3.  Tbe  applicant  must  maintain  copiea 
of  the  bill  of  lading  that  accompanies 
each  shipment  of  the  TME  substaocew 

T-0»-6 

Date  of  Receipt:  December  7. 1992. 

Close  of  Review  Period:  January  20, 
1993.  The  extended  comment  period 
will  close  February  18, 1993. 
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Applicant:  Reichhold  Chemicals.  Inc. 

Chemical:  (G)  Polyurethane 
prepolymer. 

Use:  (C)  Adhesive  component. 

Import  Volume:  Confidential. 

Number  of  Customers:  Confidential. 

Worker  Exposure:  Confidential. 

Test  Marketing  Period:  Confidential. 

Risk  Assessment:  EPA  identified  no 
significant  human  health  or 
environmental  concerns.  Therefore,  the 
test  market  activities  will  not  present  an 
unreasonable  risk  of  injury  to  oealth  or 
the  environment. 

T-W-7 

Dote  of  Receipt:  December  7. 1992. 

Close  of  Review  Period:  January  20. 
1993.  The  extended  comment  period 
will  close  February  18, 1993. 

Applicant:  Reichhold  Chemicals.  Inc. 

Chemical:  (G)  Polyurethane  adhesive. 

Use:  (G)  Adhesive. 

Production  Volume:  Confidential. 

Number  cf  Customers:  Confidential. 

Test  Marketing  Period:  Confidential. 

Risk  Assessment:  EPA  identified  no 
significant  environmental  concerns. 
EPA  identified  potential  health 
concerns  for  lung  sensitization  based  on 
data  on  an  analogous  chemical 
substance.  However.  EPA  does  not 
expect  significant  inhalation  exposure 
for  workers  exposed  to  the  TME 
substance.  Therefore,  the  test  market 
activities  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
come  to  its  attention  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
an  unreasonable  risk  of  injury  to  health 
or  the  environment. 

Dated:  January  15,  1993. 

CharleaM.  Auer, 

Director.  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

|FR  Doc  93-2S40  Filed  2-2-93:  8:45  am] 
nUMO  COM  WM-tO-F 

(LAG290000  and  TXQ290000:  FRL-45S9-7) 

Proposed  NPDES  General  Permits  for 
Produced  Water  and  Produced  Sand 
Discharges  From  the  Oil  and  Gas 
Extraction  Point  Source  Category  to 
Coastal  Waters  in  Louisiana  and  Texas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Extension  of  comment  period  of 
draft  NPDES  general  permit. 


EPA  Region  6  is  extending  the  closing 
date  for  Comments  from  February  5. 
1993  to  March  15, 1993  on  the  draft 
general  permits  for  produced  water  and 
produced  sand  discharges  to  coastal 
waters  in  Louisiana  and  Texas.  These 
permits  were  proposed  on  December  22. 
1992  in  the  Federal  Register  (57  FR 
60926). 

SUMMARY:  The  proposed  draft  permi'*; 
prohibit  discharges  of  produced  water 
and  produced  sand  derived  from  Oil 
and  Gas  Point  Source  Category  facilities 
to  coastal  waters  of  Louisiana  and 
Texas.  Facilities  covered  by  these 
permits  included  those  in  the  Coastal 
Subcategory  (40  CFR  435.  subpart  D), 
the  Stripper  Subcategory  (40  CFR  435, 
subpart  F)  that  discharge  to  coastal 
waters  of  Louisiana  and  Texas,  and  the 
Ofehore  Subcategory  (40  CFR  435, 
subpart  A)  that  discharge  to  waters  of 
Louisiana  and  Texas.  As  proposed  the 
permits'  prohibitions  will  become 
effective  30  days  after  their  final 
publication.  The  Region  may  also  issue 
an  administrative  order  requiring  that 
permittees  discharging  produced  water 
from  existing  Coastal,  Stripper  or 
Offshore  wells  to  other  than  "upland 
area"  waters  in  Louisiana  and  other 
than  "inland  and  fresh"  water  in  Texas 
comply  with  the  {>ermits'  produced 
water  discharge  prohibitions  within 
three  years  after  final  publication  of  the 
permits. 

Signed  this  25th  day  of  January,  1993. 
Myron  O.  Knudson,  P.E., 
Director,  Water  Management  Division,  EPA 
Region  6. 

[FR  Doc.  93-2542  Filed  2-2-93;  8:45  am) 
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Office  of  Research  and  Development 

(FRL  4559-9] 

Ambient  Air  Monitoring  Reference  and 
Equivalent  MettKxls;  Equivalent 
Method  Designations 

Notice  is  hereby  given  that  EPA,  in 
accordance  with  40  CFR  part  53,  has 
designated  two  additional  equivalent 
methods  for  ambient  air  monitoring,  one 
for  the  measurement  of  ambient 
concentrations  of  ozone,  and  the  other 
for  the  measurement  of  ambient 
concentrations  of  sulfur  dioxide. 

The  new  equivalent  method  for  ozone 
is  an  automated  method  (analyzer) 
which  utihzes  the  measurement 
principle  based  on  absorption  of 
ultraviolet  radiation  by  ozone  at  a 
wavelength  of  254  nm.  This  new 
designated  method  is  identified  as 
follows: 


EQSA-0193-091,  "Lear  Siegler 
Measurement  Controls  Corporation 
Model  ML  9810  Ozone  Analyzer," 
operated  on  any  full  scale  range 
between  0-0.050  ppm  and  Q-1.0  ppm. 
with  auto-ranging  enabled  or  disabled, 
at  any  temperature  in  the  range  of  15  'HI 
to  35  "C,  with  a  five-micron  Teflon  filter 
element  installed  in  the  filter  assembly 
behind  the  secondary  panel,  the  service 
switch  on  the  secondary  panel  set  to  the 
DM  position;  with  the  following  menu 
choices  selected:  Filter  type:  Kalman, 
Pres/temp/flow  comp:  On,  Span  comp: 
Disabled,  Diagnostic  mode:  Of)erate; 
with  the  50-pin  I/O  board  installed  on 
the  rear  panel  configured  at  any  of  the 
following  output  range  settings:  Voltage, 
10  V,  5  V.  1  V.  0.1  V;  Current  0-20  mA. 
2-20  mA.  4-20  mA;  and  with  or  without 
any  of  the  following  options: 

Valve  Assembly  for  External  2Lero/ 
Span  (EZS) 

Rack  Mount  Assembly 

Internal  Floppy  Disk  Drive. 

The  new  equivalent  method  for  sulfur 
dioxide  is  an  automated  method 
(analyzer)  which  utilizes  a  measurement 
principle  based  on  UV  fluorescence. 
The  new  designated  method  is 
identified  as  follows: 

EQSA-0193-092.  "Lear  Siegler 
Measurement  Controls  Corporation 
Model  ML  9850  Sulfur  Dioxide 
Analyzer."  operated  on  any  full  scale 
range  between  0-0.050  ppm  and  0-1.0 
ppm,  with  auto-ranging  enabled  or 
disabled,  at  any  temperature  in  the 
range  of  15  "C  to  35  "C,  with  a  five- 
micron  Teflon  filter  element  installed  in 
the  filter  assembly  behind  the  secondary 
panel,  with  the  service  switch  on  the 
secondary  panel  set  to  the  IN  position; 
with  the  following  menu  choices 
selected:  Filter  type:  Kalman,  Pres/ 
temp/flow  comp:  On,  Span  comp: 
Disabled,  Background:  NOT  Disabled, 
Diagnostic  mode:  Operate;  with  the  50- 
pin  I/O  board  installed  on  the  rear  panel 
configured  at  any  of  the  following 
output  range  settings:  Voltage,  10  V,  5 
V.  1  V,  0.1  V;  Current  0-20  mA,  2-20 
mA.  4-20  mA;  and  with  or  without  any 
of  the  following  options: 

Valve  Assembly  for  External  Zero/ 
Span  (EZS) 

RacK  Mount  Assembly 

Internal  Floppy  Disk  Drive. 

Both  of  these  methods  are  available 
from  Lear  Siegler  Measurement  Controls 
Corporation,  74  Inverness  Drive  East, 
Englewood,  CO  80112-5189.  A  notice  of 
of  selected  institutions.  The  FDIC  select 
reinsurers  to  engage  in  actual 
reinsurance  receipt  of  application  for 
these  methods  appeared  in  the  Federal 
Register,  Volume  57,  Number  183, 
September  21. 1992,  page  43456. 


A  tsit  analyaar  reprenotalive  of  Mch 
of  these  methods  has  bean  tailed  by  the 
applicant,  in  accordanoa  with  the  teat 
procedures  specified  in  40  CFR  part  S3. 
Aftw  reviewing  the  lesults  of  these  tests 
and  ofher  infonnation  submitted  by  the 
ai^licants.  EPA  baa  determined,  in 
accordance  with  part  53.  that  these 
m^ods  should  be  ^a^f^nataA  ^ 
equivalent  methods.  Tlie  information 
siiDButted  by  the  ^>plicanta  will  be  kept 
on  file  at  EPA's  Atmospheric  Research 
and  Exposure  Assessment  Laboratory, 
Raaaarch  Triangle  Park.  North  Carolina 
27711  and  will  be  availaUe  for 
inspection  to  the  extant  consistent  with 
40  CFR  part  2  CEFA's  resulaticos 
implementing  the  Freedom  of 
Inframation  Act). 

As  a  designated  aquivalait  method, 
either  of  these  methods  is  acceptable  for 
use  by  States  and  other  air  monitoring 
agencies  under  requirements  of  40  CFR 
part  58.  Ambient  Air  Quality 
SurvelDance.  For  such  purposes,  the 
method  must  be  used  In  strict 
accordance  vrith  the  operation  or 
instruction  manual  associated  with  the 
method  and  subject  to  any  limit^^ttons 
(e.g.,  operating  temperature  range) 
specified  in  the  applicable  designation 
(see  description  of  the  methods  abore). 
Vendor  modificatioas  of  a  decignated 
method  used  for  purpoaaa  of  part  58  aie 
permitted  only  writh  prior  q>proval  of 
EPA.  as  provided  in  part  53.  ProvisioiH 
concerning  modification  of  such 
methods  by  users  are  specified  under 
§  2.8  of  appendix  C  to  40  CFR  part  58 
(Modifications  of  Methods  by  Uaars). 

In  general,  a  designation  applies  to 
any  analyzer  which  is  Identical  to  the 
analyzer  described  in  the  designatioD.  b 
some  cases,  similar  analjFZOT* 
manufiM^tured  pxim  to  the  deaignation 
may  be  upgraded  (e.g.,  by  minor 
modification  or  by  substitution  of  a  new 
operation  or  instruction  manual)  so  as  to 
be  identical  to  the  designated  method 
and  thus  achieve  designated  ststiu  at  a 
modest  cost.  The  manu&ctiirer  should 
be  omsuhed  to  determine  the  feasibility 
of  such  upgrading. 

Part  53  requires  that  sellers  of 
designated  methods  comply  with 
certain  conditions.  These  con(fitions  are 
given  in  40  CFR  53.9  and  ore 
siunmarized  below: 

(1)  A  copy  of  the  approved  operation 
or  instruction  manutd  nrast  accompany 
the  analyzer  when  it  is  delivered  to  the 
ultimate  purchaser. 

(2)  The  analyzer  must  not  generata 
any  muBasaaaUe  hazard  to  operators  or 
to  the  environment. 

(3)  The  analyzer  must  famctlQn  within 
the  iteits  of  tile  perforraafnca 
qMcificBtknu  given  hi  Tabto  B-1  of  part 
53  for  at  least  one  year  after  delivery 


when  laaintained  and  opatatod  in 
accordaaoa  vridi  the  operation  mamiaL 

(4)  Any  analyzer  ofiered  for  sale  aa  a 
reference  or  equivalent  method  must 
bear  a  label  or  sticker  indicating  that  it 
has  been  designated  as  a  reference  or 
equivalent  m^od  in  accordance  with 
part  53. 

(5)  If  soch  an  analjrzBr  hat  two  or 
more  selectable  ranges,  the  label  or 
sticker  must  be  pla^  in  cloee 
proximity  to  the  range  selector  and 
indicate  which  range  or  ranges  have 
been  fnchided  in  the  refMence  or 
equivalent  method  designation. 

(6)  An  applicaitt  who  c^iars  analyzers 
for  sale  as  reference  or  equivalent 
methods  is  required  to  maintain  a  hst  of 
ultimate  purchasers  of  such  analyzars 
and  to  notify  them  within  30  days  if  a 
reference  or  equivalent  method 
designation  apphcable  to  the  analjrzer 
has  been  canceled  or  if  adjustment  of 
the  analyzer  is  necessary  under  40  CFR 
53.11(b)  to  avoid  a  cancellation. 

(7)  An  applicant  who  modifiea  u> 
analyzer  previously  designated  aa  a 
reference  or  equivalent  method  is  not 
permitted  to  sell  the  analyzer  (as 
modified)  as  a  reference  or  equivalent 
method  (althou^  he  may  choose  to  sell 
it  without  such  representation),  not  to 
attach  a  label  or  stid:er  to  the  analyzer 
(as  modified)  under  the  provisions 
described  above,  until  he  has  received 
notice  under  40 CFR  53.14(c)  that  the 
original  designation  or  a  new 
designation  applies  to  the  method  as 
modified,  or  until  he  has  applied  for 
and  received  notice  under  40  CFR 
53.8(b)  of  a  new  reference  or  equivalent 
method  determination  for  the  analyzer 
as  modified. 

Aside  from  occasional  breakdowns  or 
malfunctions,  consistent  or  repeated 
noncompliance  with  any  of  these 
conditions  shoiild  be  reported  to: 
Director.  Atmospheric  Research  and 
Exposure  AssessmMit  Laboratory. 
Methods  Research  and  Developmoit 
Division  (MD-77),  U.S.  Environmental 
Protection  Agency.  Research  Triangle 
Park.  North  Carolina  27711. 

Designati<si  of  these  equivalent 
methods  will  assist  die  Stales  in 
establishing  and  operating  their  air 
quality  surveillance  systems  under  part 
5&  Technical  questions  concerning 
either  method  should  be  directed  to  the 
manulacturer.  Additional  infonnation 
concerning  this  action  may  be  obtained 
from  FrankF.  Mtfhroy.  Methods 
Research  and  Devriopnant  Division 
(MD-77).  Atmaq>haric  Reeeardt  and 
Exposme  Asaersment  Laboratory.  II.S. 
Environntental  Protactian  Agenqr. 


Research  Trtoagle  Park.  North  Carottna 
27711.  (91»)  541-2622. 

AssutudAdminittntorfor  Fhteartk  amd 
DeveJopamnt. 

[nt  Doc  «3-2S3e  Pikd  2-»-«3;  •:«•  a^ 
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FEDERAL  C0MMUNICATK>M8 
COMMISSKM 

Public  InfdmMtlon  QiWtclfBfV 

HoQuiraaKOfN  vynfMtiOQ  to  OfHco  of 
Manogamont  and  Budget  for  RmlMr 

iaauary  27, 1993. 

The  Federal  Com  municatioas 
Commission  has  submitted  the 
following  information  collection 
requirement  to  0MB  fat  review  and 
clearance  uadett  the  Paperwork 
Redoctioo  Act  of  1980  (44  US.C  3507). 

Copiea  of  this  submission  may  be 
puwaased  from  the  Commissioo's  copy 
contractor,  International  Transoripbon 
Service,  faic.  2100  M  Street,  NW..  suite 
140,  Waahtngton,  DC  20037,  (202)  857- 
380a  For  further  information  on  tlda 
submiaaion  contact  )udy  Betsy,  Fadaral 
Communications  Commission,  (202) 

632-7513.  Persons  wishing  to  cti isnl 

on  this  information  collection  shookt 
contact  )anas  Neihardt.  Office  of 
Management  and  Budf^t.  room  3235 
NEC»,  Waahington.  DC  20503,  (208) 
395-4814. 

OIMB  Number  3060-0105. 

Title:  Licensee  Quahficaticm  R^mrt. 

Form  Number  FCC  Form  43a 

Actioa:  Extension  of  a  currently 
aj^iroved  collection. 

Jlcspondents.  Businesses  or  other  ior- 
profit  (including  small  twisinesaaa) 

Frequency  of  Response:  On  occaaion 
and  annual  reporting. 

Estimated  Annual  fiuroen:  1.900 
responses;  2  hours  sverage  bardan  par 
ra^Mnae;  3,800  hours  total  annual 
burden. 

Needu  and  Uses:  The  FCC  Form  430. 
Licensee  Qualification  Report  is  filed 
by  new  applicaiUs  or  annually  be 
licenaeoa  il  substantial  rhangee  oocai 
in  the  organizational  structure  to 
provide  information  concerning 
corporate  structure,  ahen  ownerriiip. 
and  charactw  of  applicant  or  lioanaaa. 
Part  22  applicants  are  required  to  file 
FCC  Form  430  wh«Q  soliciting 
suthority  for  assignment  or  tranafsr  ef 
control  it  a  current  one  is  not  on  file 
aa  required  by  item  18  on  FCC  Fom 
490.  Information  is  used  by 
Commission  staff  to  determine 
whether  apphcants  are  legally 
qualified  to  become  or  to  remain 
common  carrior  telecommunicationa 
licensees,  as  required  by  the 
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Communications  Act  If  the 
information  is  not  submitted,  the 
Commission  would  be  unable  to 
fulfill  its  responsibility  under  the 
Communications  Act  to  make  a 
finding  as  the  legal  qualifications  of 
an  applicant  or  licensee. 

Federal  Communications  Commission. 

Doana  R.  Searcy, 

Secretary. 

IFR  Doc.  93-2451  Piled  2-2-93;  6:45  am] 
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IDA  93-66] 

Clarification  of  Mallon  Banic  Stamp  and 
Ftacaipt  ProcaduTM  for  Feaabia 
Application 

January  29, 1993. 

The  Federal  Communications 
Commission  is  taking  this  opportimity 
to  clarify  its  Mellon  Bank  stamping 
procedures  and  how  receipted  copies 
are  obtained. 

Applicants  wishing  a  stamped  receipt 
copy  of  any  filing  must  provide  an 
additional  copy  (to  be  stamped  and 
returned)  with  each  filing  submitted. 
Each  appUcation  package  must  be 
assembled  with  the  requested  stamped 
receipt  copy  on  top,  followed  by  the 
remittance,  the  original  application  with 
FCC  Form  155  (if  required)  on  top,  then 
any  other  supporting  doamientation. 

AppUcations  that  are  mailed  or 
otherwise  shipped  must  contain  a  self- 
addressed  stamped  envelope  of 
sufficient  size  to  accommodate  the 
stamped  receipt  copy  to  be  returned.  If 
the  envelope  is  not  of  sufficient  size,  the 
requested  stamped  receipt  copy  will  not 
be  returned  to  tne  applicant.  The  receipt 
copy  of  the  submission  and  the  self- 
addressed  stamped  envelope  must  be 
placed  inside  the  mailing  envelope,  but 
on  top  of  the  original  application. 

When  hand  delivering  an  application, 
the  receipt  copy  must  be  attached  to  the 
outside  of  the  envelope  containing  the 
original  application.  The  copy  will  be 
stamped  and  immediately  returned 
when  presented  to  the  acceptance  clerk 
at  Mellon  Bank. 

Only  those  receipt  copies  which 
conform  to  the  above  filing  procedures 
will  be  stamped  and  receipted.  Any 
submission  of  receipt  copies  apart  from 
the  original  application  or  any  receipt 
copies  submitted  in  any  other  packaging 
order  will  not  be  receipted.  This  poUcy 
will  not  prevent  the  original  application 
from  being  processed  in  accordance 
with  established  procedures. 

Questions  concerning  this  Public 
Notice  should  be  addrtwsed  to  Regina 
Dorsey,  Chief,  Billings  and  Collections 
Branch,  at  202-632-0241. 


A  copy  of  this  Public  Notice  shall  be 
published  in  the  Fedo-al  Regiater. 

Federal  Communications  Commission. 

Donaa  R.  Searcy, 

Secretary. 

[FR  Doc  93-2452  Filed  2-2-93;  8:45  am] 
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FEDERAL  DEPOSfT  INSURANCE 
CORPORATION 

Coaatal  Barriar  hnprovamant  Act; 
Proparty  Availability;  Princa  Gaorga 
Joint  Ventura  Tract  "Waccamaw  Nack" 
Araa  of  Gaorgatowm  County,  SC 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACnow;  Notice. 

SUMMARY.  Notice  is  hereby  given  that  the 
property  known  as  the  Prince  George 
Joint  Venture  Tract  (a/k/a  the  Arcadia  II 
Tract  or  Carolina  Dunes  Tract),  located 
in  the  "Waccamaw  Neck"  area  of 
Georgetown  County,  South  Carolina,  is 
affected  by  Section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990. 
DATES:  Written  notice  of  serious  interest 
to  purchase  the  property  must  be 
received  on  or  before  May  4, 1993; 
ADDRESSES:  Copies  of  detailed 
descriptions  of  the  property,  including 
maps,  may  be  obtained  by  contacting 
Pete  Brown,  ORE  Specialist,  at  the 
Federal  Deposit  Insurance  Corporation, 
Addison  ConsoUdated  Office,  5080 
Spectrum  Drive,  suite  lOOOE.  Dallas, 
Texas  75248.  Telephone  (800)  75^ 
9314,  Extension  4744.  or  (214)  385- 
4744;  Telecopier  (214)  385-6273. 
SUPPtEMENTARY  INFORMATION:  The 
approximatelv  1951.81  acre  tract  of  land 
is  located  on  both  the  east  and  west 
sides  of  U.S.  Highway  17,  about  7.7 
miles  north  of  Georgetown,  South 
Carolina.  The  property  has  frontage 
along  the  Atlantic  Ocean,  Pawleys  Inlet 
and  the  Waccamaw  River.  The  property 
currently  is  undeveloped,  but  has  been 
approved  by  Georgetown  County,  South 
Carolina,  as  a  Planned  Unit 
Development,  to  be  comprised  of  three 
golf  courses,  a  500  room  hotel,  a  marina, 
approximatelv  2308  residential  units, 
and  neighborhood  commercial  land 
uses.  Several  himdred  acres  of  the 
property  contain  wetlands,  ponds  and 
saltwater  marshes.  Several  sites  of 
possible  archaeological  significance  are 
believed  to  be  located  on  the  property. 
There  also  is  an  unconfirmed  suspicion 
that  endangered  or  protected  species, 
including  without  limitation,  the 
Loggerhead  Turtle,  Red-Cockaded 
WoodpwJiwer,  American  Osprey  and 


American  Bald  Eagle  or  their  habitats 
exists  in  the  area. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  federal 
government; 

2.  Agencies  or  entities  of  state  or  local 
government;  and 

3.  "QuaUfied  organizations"  pursuant  to 
section  170(h)  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  170(h)(s)). 

Form  of  Notice 

Notices  of  serious  interest  should  be 
in  the  following  form: 
Notice  of  Serious  Interest: 
Prince  George  Joint  Venture  Tract, 
Georgetown  County,  South  Carolina 

1.  Name  of  eligible  entity. 

2.  Declaration  of  eligibility  to  submit 
notice  under  criteria  set  forth  in  Public 
Law  101-591,  section  10(b)(2). 

3.  Brief  description  of  proposed  terms 
of  purchase  or  other  offer  (e.g.,  price  and 
method  of  financing). 

4.  Declaration  by  entity  that  it  intends 
to  use  the  property  primarily  for 
wildlife  refuge,  sanctuary,  open  space, 
recreational,  historical,  cultural  or 
natural  resource  conservation  purposes. 

Dated:  January  28, 1993. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretaiy. 
[FR  Doc.  93-2480  Filed  2-2-93;  8:45  am] 
BILUNO  COM  •n4-07-M 


Pilot  Rainauranca  Program 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACTION:  Request  for  comment. 

SUMMARY:  The  Federal  Deposit 
Insurance  Corporation  (FDIC)  is 
soliciting  public  comment  on  all  aspects 
of  a  planned  Pilot  Reinsurance  Program 
authorized  by  section  322  of  the  Federal 
Deposit  Insurance  Corporation 
Improvement  Act  of  1991  including  the 
reinsurance  process,  the  terms  and 
conditions  of  participation  by  private 
reinsurers,  and  the  appropriate  criteria 
for  determining  which  insured 
depository  institutions  may  be  included 
in  the  Program.  The  FDIC  is  also 
soliciting  public  comment  on  alternate 
methods  of  structuring  a  Pilot 
Reinsurance  Program. 
DATES:  Written  comments  must  be 
received  on  or  before  April  5, 1993. 
ADDRESSES:  Written  comments  shall  be 
addressed  to  Hoyle  L.  Robinson, 
Executive  Secretary,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street 
NW.,  Washington,  DC  20429.  Comments 
may  be  hand-delivered  to  room  F-402, 
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1776  F  Street  NW..  Washington.  DC  on 
business  days  between  8:30  a.m.  and  5 
p.m.  Comments  may  also  be  inspected 
in  the  FDIC's  Reading  Room,  room  7118. 
550  17th  Street  NW.,  between  9  a.m. 
and  4:30  p.m.  on  business  days.  [FAX 
number  (202)  898-3838] 

FOR  FURTHER  INFORMATKM  CONTACT: 
Arthur  J.  Murton.  Deputy  Director, 
Division  of  Rese«Lrch  and  Statistics  (202) 
898-3938;  Jennifer  L.  Eccles,  Senior 
Financial  Analyst,  Division  of  Research 
and  Statistics,  (202)  898-8537;  or  Lisa 
M.  Stanley,  Senior  Attorney,  Legal 
Division,  (202)  898-7494. 

SUPPLEMSNTARY  INFORMATION: 

I.  Back^rtmnd  and  Authority 

Section  322  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  (FDICL\),  Public  Law  102-242, 
requires  the  Board  of  Directors  of  the 
FDIC,  in  consultation  with  the  Secretary 
of  the  Treasury  and  individuals  from  the 
private  sector  with  expertise  in  private 
insurance,  private  reinsurance, 
depository  institutions,  or  economics,  to 
conduct  a  study  of  the  frasibihty  of 
establishing  a  private  reinsurance 
system.'^The  study  must  include  a 
demonstration  project  consisting  of  a 
simulation,  by  a  sample  of  private 
reinsurers  and  insured  depository 
institutions,  of  the  activities  required  for 
a  private  reinsurance  system.  These 
activities  include — 

(1)  Establishing  a  pricing  structure  for 
risk-based  premiiuns; 

(2)  Formulating  insurance  or 
reinsurance  contracts;  and 

(3)  Identifying  and  collecting 
information  necessary  for 
evaluating  and  monitoring  risks  in 
insured  depository  institutions. 

Section  322(a)(3)  of  FDICL\ 
authorizes  the  FT)IC  to  engage  in  actual 
reinsurance  transactions  as  part  of  the 
demonstration  project.  As  part  of  the 
new  risk-based  assessment  system 
required  by  section  302(a)  of  FDICIA, 
the  FDIC  is  authorized  to  obtain  private 
reinsurance  covering  not  more  than  10 
percent  of  any  loss  the  FDIC  inau^  with 
respect  to  an  insured  depository 
institution  and  to  base  that  institution's 
semiannual  assessment,  wholly  or 
partially,  on  the  cost  of  the  reinsiirance. 
Pursuant  to  section  302(g)  of  FDICIA, 
the  new  risk-based  assessment  system 
will  become  effective  no  later  than 
January  1, 1994. 

The  FDIC  intends  to  conduct  a  Pilot 
Reinsurance  Program  (Pilot  Program)  in 
1993  and  1994  with  reinsurance 
coverage  to  commence  with  the 
semiannual  assessment  period 
beginning  January  1. 1994. 


The  FDIC  may  consider  reinsurance 
information  in  making  assessment  risk 
classification  assignments. 

Before  June  19. 1993,  the  FDIC  must 
submit  to  the  Congress  a  report  on  the 
study  which  must  include^ 

(1)  An  analysis  and  review  of  the 
demonstration  project; 

(2)  Conclusions  regarding  the 
feasibiUty  of  a  private  reinsurance 
system; 

(3)  Recommendations  regarding 
whether — 

(A)  A  private  reinsurance  system 
should  be  restricted  to  depository 
institutions  over  a  certain  asset  size; 

(B)  Similar  reinsurance  systems  are 
feasible  for  depository  institutions  or 
groups  of  such  institutions  with  total 
assets  below  any  recommended  asset 
size  restriction;  and 

(C)  PubUc  policy  goals  can  be  satisfied 
by  such  reinsurance  systems;  and 

(4)  Recommendations  for 
administrative  and  legislative  action  as 
may  be  necessary  to  establish  such 
reinsurance  systems. 

Before  June  19, 1993,  the  FDIC 
intends  to  submit  to  the  Congress  a 
report  on  the  study.  After  completion  of 
the  Pilot  Program,  the  FDIC  intends  to 
submit  an  additional  report  to  the 
Congress  based  on  the  results  of  the 
Pilot  Program. 

n.  Description  of  Pilot  Reinsurance 
Program 

Section  322  of  FDICIA  requires  the 
FDIC  to  conduct  a  private  reinsurance 
study  which  must  include  a 
demonstration  project  and  may  include 
actual  reinsurance  transactions.  In  order 
to  ascertain  whether  establishing  a 
private  reinsurance  system  is  feasible, 
the  FDIC  has  determined  to  engage  in  a 
Pilot  Program.'  The  goal  of  the  Pilot 
Program  would  be  to  determine  whether 
private  reinsurance  may  be  a  useful 
supplement  to  federal  deposit  insurance 
without  compromising  the  public  poUcy 
objectives  of  deposit  insurance.  The 
FDIC  solicits  comments  on  all  aspects  of 
the  Pilot  Program  described  below. 

Private  reinsiu^rs  would  be  invited  to 
participate  in  the  Pilot  Program  for  the 
purpose  of  deriving  market-based 
deposit  reinsurance  prices  for  eligible 
insured  depository  institutions. 
Participating  reinsurers  would  be 
required  to  enter  into  contracts  with  the 
FDIC  which  set  the  terms  and 
conditions  of  participation.  The  FDIC 


'  Achial  reinsurance  transactions  would 
commence  with  the  semiannual  assessment  period 
beginning  January  1, 1994.  At  that  time,  section  7(b) 
of  the  Federal  Deposit  Insurance  Act,  12  U.S.C 
1817(b),  will  authorite  the  FDIC  to  obtain  private 
reinsurance  in  connection  with  the  new  risk-baaed 
assessment  system 


intends  to  develop  a  "Request  for 
Proposal"  (RFP)  deliiMating  the  terms 
and  conditions  of  participation  based  in 
part  on  comments  received  in  response 
to  this  request  for  comment.  Reinsurers 
would  then  submit  bids  or  price  quotes 
to  the  FDIC  for  reinsurance  of  selected 
institutions.  The  FDIC  would  select 
reinsurers  to  engage  in  actual 
reinsurance  transactions. 

A  reinsurer  would  participate  in  the 
reinsvirance  transactions  by  agreeing  to 
be  liable  for  some  portion  of  the  loss  or 
cost  of  assistance  incurred  by  the  FDIC 
in  coimection  with  an  insured 
depository  institution  that  fails  or  is 
provided  assistance  during  the  period 
for  which  reinsurance  coverage  is  in 
effect.  A  reinsurer  would  assume 
hability  for  individual  insured 
depository  institutions.  All  reinsurers 
would  operate  uinder  uniform  terms 
with  the  FDIC  and  charge  the  FDIC 
premiums  for  assuming  risk. 

m.  Description  of  Proposed  Procese 

The  Pilot  Program  would  commence 
in  1993,  with  reinsurance  coverage  to 
commence  with  the  semiannual 
assessment  period  beginning  on  January 
1, 1994.  The  Pilot  Program  would  be 
divided  into  three  phases.  The  first 
phase  would  include  the  selection  of 
participating  reinsurers.  The  FDIC 
would  issue  an  RFP  to  solicit 
participation  in  the  Pilot  Program  by  all 
interested  reinsurers.  The  RFT  would 
include  detailed  terms  and  conditions  of 
participation  in  the  Pilot  Program. 
Interested  reinsurers  would  he  required 
to  demonstrate  that  they  meet  the 
eligibility  criteria  estabUshed  by  the 
FDIC.  In  order  to  participate  in  the  Pilot 
Program,  a  reinsurer  must  enter  into  a 
contractual  agreement  with  the  FDIC 
binding  the  reinsurer  to  a  set  of  uniform 
terms  and  conditions  of  participation. 

During  the  second  phase  of  the  Pilot 
Program,  participating  reinsurers  would 
be  provided  with  approximately  six 
months  during  which  to  complete  their 
analysis  of  insured  depository 
institutions  deemed  eUgible  by  the  FDIC 
for  reinsiuance.  This  phase  would 
culminate  in  submission  of  a 
reinsiirance  bid  to  the  FDIC  by  each 
participating  reinsurer.  The  bid  would 
include  prices  for  each  insured 
depository  institution  the  participating 
reinsurer  is  wilUng  to  reinsure  and  a 
statement  of  the  total  volume  of 
reinsurance  business  desired.  All  other 
terms  and  conditions  of  rainsiuance 
would  have  been  established  previously 
by  the  participation  contract.  The  FDIC 
would  assign  reinsurance  on  the  basis  of 
price,  among  other  possible  bctors,  for 
eadi  instiired  depository  institution  to  be 
reinsured.  Reinsurance  would  be 
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allocated  unti)  (b«  desired  vohmie  of 
business  iMsed  on  total  exposure  per 
retnsiner  is  reached. 

The  FDfC  intends  to  set  a  maximum 
acceptable  nrinsurance  price  for  all 
insvsad  depository  institutions  deemed 
eligibtoby  the  FDIC  for  reinsuranca  The 
FDIC  is  interested  in  teceiring 
comments  concamiog  how  a  maximum 
acceptable  reinsurance  price  should  be 
detenDined  and  what  maximum  is 
appeepriale. 

D«ring  the  third  phase  of  the  Pilot 
Progran,  a  wpaiale  reinsurance  contract 
would  be  signed  by  each  reinsurer  for 
each  insured  depository  institution  to  be 
reinsmed.  Reinsurance  coverage  would 
be  provided  lor  the  first  and  second 
semiannual  assessment  periods  during 
1994. 

The  FDIC  is  considering  requiring 
each  participating  reinsurer  to  assune  a 
fixed  doUar  amount  of  liability  for  a 
particular  insured  defKwtory 
institution.  The  amount  of  liability 
would  be  determined  at  the  time  of 
entering  into  the  contract.  Alternatively, 
the  FDIC  is  considenng  ceding 
reinsurance  eq«a)  to  a  percentage  of  the 
FDICs  loss  from  the  resolution  of  em 
insured  depository  institntion  with 
reinsurance  or  the  FDIC's  cost  of 
assistance. 

The  FDIC  mtcnds  to  solicit  bids  (or 
participation  thiough  an  RFP  during  the 
Spring  of  1903.  Reinsurers  would  be 
selected  far  participation  shortly 
thereafter.  Final  Pilot  Progmn 
participation  contracts  would  be  signed 
during  late  Spring  of  199^.  Reinsurers 
would  begin  the  pricing  analysis  and 
submit  prices  to  the  FDKT  by  a  deadline 
in  the  Fall  of  1993.  Actual  reinsurance 
transactions  would  commence  with  the 
semiannual  assessment  period 
beginning  Janaary  1, 1994. 

IV.  Partkipanta 

AD  segments  of  die  insurance 
industry  and  other  financial  firms 
would  be  eligible  for  participation.  One 
requirement  for  selection  would  be  the 
approval  of  the  reinsurer's  primary 
regulator.  This  requirement  would 
ensure  that  a  participant  has  adequate 
financial  capacity  to  participate  und  that 
the  type  of  bnsHMSs  is  authorized  l^  the 
participant's  primny  regulator.  The 
FDIC  may  aelaMi^  certain  financial 
criteria  for  participation  including  a 
minimum  capital  reqxurement. 
Furtbermose,  parttopants  would  be 
required  fo  agree  to  and  be  bonnd  by  the 
terms  mmd  coni^tions  estaMished  in  the 
participaticn  contract.  These  terme  and 
conditioBa  may  indode  a  strict 
confidentiality  agreement  and 
provisiona  relating  to  conflicts  ef 
interest. 


The  Pilot  Program  may  be  difficult  to 
manege  if  the  FDfC  aeries  reinsurance 
coverage  for  all  insured  depository 
institutions.  Therefore,  it  may  be 
necessary  to  select  a  limited  group  of 
insured  institutions  for  which  the  FDIC 
will  seek  coverage.  The  FDIC  is 
considering  limiting  the  Pilot  Program 
to  insured  depository  institutions  with 
assets  over  a  given  asset  size,  perhaps  SI 
billion.  An  alternative  under 
consideration  is  to  select  a  random 
sample  of  insured  institutions.  The 
FDIC  believes  that  selecting  institutions 
on  the  basis  of  financial  condition  or 
allowing  histitutions  to  opt  out  of  the 
Pilot  F*rogram  could  severely  bias  the 
results  of  the  study.  The  FDIC  seeks 
comments  on  the  appropriate  manner  of 
limiting  the  number  of  insured 
depository  institutions  in  the  Pilot 
Program. 

Insured  depository  institution 
subsidiaries  of  a  depository  institution 
holding  company  which  meet  the 
criteria  estabHshed  for  inclusion  in  the 
Pilot  Program  would  be  reinsured 
separately  from  affiliated  insured 
depository  institutions. 

V.  Pracasa  laauea 

The  FDIC  is  interested  in  receiving 
comments  on  alternate  methods  of 
structuring  a  Pilot  Program. 
Additionally,  the  FDIC  is  interested  in 
receiving  comments  on  all  general 
process  issues  relating  to  the  Pilot 
Program  under  consideration,  including: 

1.  How  should  the  pricing 
information  received  by  the  FDfC  during 
the  Pilot  Reinsurance  Program  affect  an 
insured  depository  institution's 
assessment  rate,  if  at  all? 

2.  What  riiould  be  the  elfect  of  an 
insured  depository  institution  being 
considered  "onreinsur^e"  as 
determined  based  on  the  bids  received 
from  participating  reinsurers? 

3.  ^ould  participating  reinsurers  be 
reknbursed  for  development  costs?  If  so, 
should  reinsurers  be  reimbursed  fully  or 
shonld  development  costs  be  shared 
between  the  FDIC  and  reinsurers?  How 
should  any  refmbursement  for 
development  coats  factor  into  the  FDKTt 
acceptance  or  bids? 

4.  SiMuld  the  FDIC  accnit  only  one 
bid  for  reinsurance  for  each  inained 
depository  institution  or  accept  multiple 
bids  for  rnnsurance  up  to  the  total 
amount  of  reinsurance  destrod? 

VI.  Issues  Related  to  Terms  and 
Conditions  of  Participation  by  Private 
Reiaauren 

The  FDIC  is  interested  in  receiving 
comments  relating  to  establishing 
appropriafta  lenns  and  conditions  of 
participation  in  the  Pilot  Program  by 


private  reinsurers,  including  the 
following  possible  terms  and 
conditions: 

1.  General  Tenas 

Reinsurance  contracts  would  be 
entered  into  between  the  FDIC  and 
participating  reinsurers.  An  insured 
depository  institution  deemed  eligible 
for  reinsxoance  by  the  FDIC  would  not 
be  a  party  to  the  reinsurance  contract. 

All  reinsurers  would  be  required  to 
agree  to  a  uniform  set  of  terms  and  must 
enter  into  identical  participation 
contracts  with  the  FDIC.  Terms  and 
conditions  of  participation  in  the  Pilot 
Program  and  for  actual  reinsurance 
would  be  set  forth  in  contracts  preosred 
by  the  FDIC.  Commeaters  may  wish  to 
recommend  specific  contract  language 
for  consideration  by  the  FDIC. 
Reinsurers  would  be  required  to  enter 
into  separate  contracts  for  participation 
in  ^  Pilot  Program  and  for  reinsurance 
of  individual  insured  depository 
institutions.  Separate  reinsurance 
contracts  identifying  the  insured 
depository  institution  to  be  reinsured   - 
and  setting  the  reinsurance  premium 
would  be  signed  for  each  transaction. 
Reinsurers  would  be  excluded  fiom  any 
participation  in  the  supervision. 
resolution,  and  liquidation  processes. 

The  FDIC  intends  to  reserve  the  right 
to  cancel  a  reinsurance  contract  at  any 
time  during  the  term  of  the  contract. 
The  FDIC  does  not  intend  to  permit 
reinsurers  to  cancel  reinsurance  during 
the  term  of  the  contract. 

2.  Duration 

The  FDIC  envisions  an  appropriate 
term  for  reinsurance  contracts  as  a 
period  of  one  to  two  years.  The  FDIC 
requests  comments  on  whether  one  3rear 
or  some  longer  term  is  appropriate  for 
such  contracts. 

3.  Pricing 

The  FWC  would  determine  a 
maximum  acceptable  reinsurance  price 
for  all  eligible  insured  depository 
institutions.  The  FDIC  would  not  enter 
into  reinsurance  contracts  in  which  the 
premium  quoted  exceeds  the  maximum 
acceptable  reinsurance  price,  as 
determined  by  the  FDIC.  All  bids 
received  with  reinsurance  prices  in 
excess  of  this  maximum  amount  would 
be  rejected.  Each  reinsurer  would  charge 
the  FDIC  diractly  for  die  reinsurance 
premium. 

4.  Repdcing 

The  FDIC  seeks  comments  on  whadwr 
reinsurers  riioukl  be  patmittad  to  adjust 
premiums  during  the  term  of  ttie 
reinsurance  contract  If  so,  should  I 
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be  a  cap  on  the  amount  of  repricing 
pennitted? 

5.  Exposure 

The  FDIC  is  considering  setting  a 
fixed  dollar  amount  of  reinsurer  liability 
for  the  cost  of  resolution  or  assistance  at 
the  time  of  entering  into  reinsiuance 
contracts.  Alternatively,  the  FDIC  is 
considering  ceding  reinsurance  equal  to 
1  percent  of  the  FDIC's  loss  from  the 
resolution  of  an  insured  depository 
institution  with  reinsurance  or  the 
FDIC's  cost  of  assistance.  This 
alternative  may  be  subject  to  a  stop-loss 
provision  whereby  the  maximum  loss 
exposure  to  a  reinsiirer  would  he  tied  to 
the  size  of  the  institution.  Hhe  FDIC 
requests  comment  on  the  appropriate 
percentage  of  loss  to  cede  for 
reinsurance  and  the  appropriate  stop- 
loss  provisions. 

6.  Information  Requirements 

Most  data  necessary  for  determining 
reinsurance  premiiuns  would  be 
generated  based  on  the  quarterly 
consolidated  reports  of  condition  and 
income  and  other  publicly  available 
information. 

The  FDIC  requests  comments  on 
whether  access  to  reports  of 
examination  is  essential  to  providing 
reinsurance.  If  access  to  examination 
reports  were  permitted  for  the  piupose 
of  formulating  a  reinsiirance  bid,  such 
access  would  be  subject  to  appropriate 
privacy  safeguards,  confidentiality 
agreements,  and  the  receipt  of  express 
permission  of  the  appropriate  Federal 
banking  agency. 

The  FDIC  is  also  interested  in 
receiving  comments  concerning  the 
anticipated  burden  on  insured 
depository  institutions  of  possible 
contacts  from  reinsurers  interested  in 
submitting  a  reinsiirance  bid  for  a 
particular  insured  depository 
institution. 

7.  Bidding  Requirements 

Each  participating  reinsurer  would  be 
required  to  submit  a  list  of  reinsurance 
prices  to  the  FDIC  by  a  deadline 
established  by  the  FDIC  for  receipt  of 
bids.  Each  such  reinsurer  would  be 
required  to  specify  which  insured 
depository  Institutions  it  is  willing  to 
reinsure,  under  the  terms  previously 
established  by  the  participation 
contract.  The  bid  must  also  state  the 
total  volume  of  reinsurance  exposure 
that  the  reinsurer  is  willing  to  accept, 
based  on  the  price  and  exposure 
established  per  insured  depository 
institution. 


8.  Conflicts  of  Interest 

The  FDIC  intends  to  require  interested 
reinsurers  to  disclose  to  the  FDIC  all 
potential  confiicts  of  interest  prior  to 
entering  into  the  participation  contract 

9.  Captive  Insurance  Companies 

Insured  depository  institutions  may 
own  or  control  a  subsidiary  engaged  in 
insurance  or  reinsinance  aictivities.  The 
FDIC  intends  to  prohibit  such  "captive" 
insiuBnce  companies  from  reinsuring 
affiliated  insured  depository 
institutions. 

10.  Eligibility 

The  FDIC  may  reqiiira  the  approval  of 
a  reinsurer's  regulator  in  order  to  affirm 
that  the  reinsiuer  is  in  soimd  financial 
condition  and  authorized  by  the 
regulator  to  engage  in  reinsurance 
business.  The  FDIC  is  considering 
establishing  certain  minimum  financial 
criteria  for  participating  reinsurers  such 
as  a  minimimi  capital  requirement  to  be 
maintained  throughout  the  duration  of 
the  Pilot  Program.  The  FDIC  is 
interested  in  receiving  comments 
concerning  whether  minimum  financial 
criteria  for  participating  reinsiirers  are 
feasible,  and,  if  so,  how  the  appropriate 
minimum  reqxiirements  shoula  be 
determined. 

Vn.  Iflsuet  Related  to  Eligibility  of 
Insured  Depository  Institutions  To  Be 
Included  in  the  Pilot  Reinsurance 
Program 

The  FDIC  is  interested  in  receiving 
comments  relating  to  establishing 
appropriate  criteria  for  eligibility  of 
insured  depository  institutions  to  be 
included  in  the  Pilot  Program. 

1.  Insured  Depository  Institutions 

All  insured  depository  institutions 
would  be  eligible  for  reinsurance, 
except  insured  branches  of  foreign 
banks.  To  make  the  Pilot  Program 
manageable,  the  FDIC  intends  to  select 
a  limited  group  of  insured  institutions 
for  which  the  FDIC  will  seek  coverage. 
As  discussed  earlier,  the  FDIC  is  sewing 
comments  on  the  appropriate  manner  of 
limiting  the  number  of  insured 
depository  institutions  in  the  Pilot 
Program. 

2.  Depository  Institution  Holding 
Companies 

Insurod  depository  institution 
subsidiaries  of  a  depository  institution 
holding  company  which  meet  the 
criteria  that  may  be  established  for 
inclusion  in  the  Pilot  Program  would  be 
reinsured  separately  from  affiliated 
insured  depository  institutions. 


By  Order  of  the  Board  of  Diractort.  Dated 
at  Washington.  DC.  this  26th  day  of  )uiuaiy, 
1993. 

Federal  Depoeit  Insurance  Corp. 

Robert  E.  Feldmaa. 

Deputy  Executive  Seantary. 

(FR  Doc.  93-2482  Filed  2-2-93;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMAp477-DR] 

Arizona;  Ma)or  Diaeater  and  Relaled 
Detarminatlona 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Arizona  (FEMA- 
977-DR),  dated  January  19. 1993,  and 
related  determinations. 
EFFECTIVE  DATE:  January  19, 1993. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Pauline  Q  Campbell,  Disaster 
Assistance  Programs,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  64&-3606. 

SUfPUEMENTARY  MFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
January  19, 1993,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5121  et  seq.),  as  follows: 

I  have  determined  that  the  rfnTnugw  in 
certain  areas  of  the  State  of  Arizona,  resulting 
from  flooding  on  January  5, 1993,  and 
continuing  is  of  tufBcient  severity  and 
magnitude  to  warrant  a  major  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  AMittance  Act 
("the  Stafford  Act").  I,  therefore,  declare  that 
such  a  major  disaster  exists  in  the  State  of 
Arizona. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
imder  the  Stafford  Act  for  Public  Assistance 
will  be  limited  to  75  percent  of  the  total 
eligible  costs. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C  5153.  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 
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Notics  is  hereby  givea  tkat  {Mrawot 
to  the  euthority  vartKi  in  the  Dtnctar  of 
the  Federal  Emergency  Management 
Agency  under  Executive  Oida  1214ft,  I 
hereby  appoint  Richard  A.  Buck  of  th» 
Federal  Emergency  MnnaeB"'""^  Ageacy 
to  act  as  the  Federal  Coocdinating 
Officer  for  this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  Slate  of  Arizona  to  have 
been  affiected  adversely  by  tlus  dadcrsd 

major  disaster: 

The  coimties  of  Apache,  Coconino, 
Gila,  Graham,  Greenlee,  Maricopa, 
Navajo,  Pima,  Pinal,  and  Yavapai  {or 
Individual  Assistance  and  Pubbc 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516,  Disaster  Assistance.) 

Williun  C.  Tidball. 

Acting  Director. 

IFR  Doc.  a»-2S12  Ptloi  2-2-43;  Ktt  am) 


FEDERAL  MARITIME  COMMISSION 


[FEIIA-«7«-0R| 

New  Yoriq  AMMAdiMnl  to  NottM  oi  • 
Major  Disattar  Dadaratton 

agency:  Federri  EmM^ncy 
Management  Agency  (FEMA). 

ACTION:  Notice. 

SUMMMVr  Tkis  notics  aasends  tke  nolka 

of  a  major  disaster  fcr  the  State  of  New 
York  (FEMA-974-DR),  dated  December 
21. 1992,  an^  lelaled  detarminetioiu. 

EFFECTIVE  DATE:  fannary  23, 1993. 

FOR  FURTHER  WFORMATION  CONTACT: 

Pauline  C  Campbell.  Disaster 
Assistance  ProgFams,  Federal 
Emeigeacy  Managemanl  Agency, 
Washing^im.  DC  20472,  (202)  64fi-360&. 

SUPPIXMERTARYMF0RMAT10N:  Notice  is 
hereby  g^ven  that,  eSective  this  date  and 
pursaanl  to  the  authority  vested  in  tbo 
Dinctor  of  the  Federal  Emefgency 
Management  Agency  under  Executive 
Order  12148, 1  hereby  appoint  Stepboi 
KempI,  Jr.  of  the  Federal  Emergency 
Management  Agency  to  act  as  tfie 
Federal  Coordinating  Officer  for  this 
declared  disaster. 

ThiaacliaBi  tHfminataa  the 
appointBeat  of  )osa  Brcvo  as  Federal 
Coordinating  Officer  for  this  disaster. 

(Catalog  of  Pedera)  DoDestic  Astielaace  Na 

83.516,  Disaiter  Assistaac^ 

William  C  TidbaU. 

Acting  Dinctor. 

(PR  Doa  93-2513  Filed  2-2-93;  SAS  amj 
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Authodly  MMf  CokjnbNa  Una^  mc  at 
al. 

The  Federal  Maritime  Commission 
hereby  givea  aolice  of  tha  fihng  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Intnested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  Nordi 
Capitol  Street,  NW.,  9ft  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
after  the  date  of  the  Federal  Kegister  in 
which  this  notice  appears.  The 
requirements  for  commertts  are  found  in 
§  572.603  of  title  46  of  the  Code  of 
Federal  Regulations,  htterested  persons 
should  consuft  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No. :  224-200609-001 . 

Tit7e.  JadaonviHe  Port  Authority  and 
Columbus  Line,  Inc.  Marine  Terminel 

The  Jacksonville  Port  Authority 
("[FA")  Columbus  Line,  tac 

Synopsis:  The  Agreement  reflects  rate 
increases  and  enlarges  the  leased 
premises  imdar  the  basis  Agreemeot 

Agreement  No.:  224-200727. 

Title:  San  Francisco/Central  American 
Container  Line  Terminal  Agreemeat 

Parties: 

San  Francisco  Port  Commission 
Central  American  Container  Line. 
S.A.  ("CACL") 

Synopsis:  In  return  for  making  San 
Francisco  Its  Northern  Cahfbmia  port  of 
call  CACL  will  receive  a  reduction  ia 
dockage  and  wharfage  rates  specified  in 
the  Port's  tariff.  The  Agteeraent  wiU 
remain  in  efiecl  for  three  years. 

Dakd:  Januaiy  2a,  1993. 

By  CMar  of  Ibe  Federal  MuitinM 
ComiiBarian. 
loeepbCMki^ 

IFR  Doc  93-2515  Piled  2-2-93;  »r45  anrf 
BUJNQ  COOe  fTSO-OT-V 


Agraamant(a)  RIad;  Stata  of  Hawaii/ 
Mataon  Tarminala,  Inc.,  at  al. 

The  Federal  Maritime  Coonnission 
hereby  gives  notice  that  the  following 
agreement^)  baa  been  filed  with  the 
Commission  pursuant  to  section  IS  of 
the  Shippiag  Act,  1916,  and  sactioa  5  of 
the  Shipping  Act  of  1984. 


Interested  pwties  laay  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC,  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  9th  Floor. 
Interested  parties  may  submit  protests 
or  comments  on  each  agreement  to  the 
Secretary,  Federal  Maritime 
Commission.  Washington,  DC  20573, 
within  10  days  after  the  date  of  l3ie 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  foimd  In 
§  560.602  and/or  572.603  of  title  48  of 
the  Code  of  Padera!  Regnlations. 
Interested  persons  should  consnit  this 
section  before  comnmnicating  with  the 
Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deliver  a  co|>y  of  that 
document  to  the  person  filing  the 
agreement  at  the  address  shown  below. 

Agreement  No.:  224-003813-014. 

Title:  State  of  Hawaii/Matson 
Terminals,.  lac.  Terminal  Agreement. 

Parties: 

Department  of  Traes|x>rtaliaB  o£  the 
State  of  Hawaii 

Matson  Terminals,  Inc. 

Filing  Party:  Rax  D.  Johnson,  Director 
of  Transportation,.  State  of  Hawaii. 
Departmei^  of  Transportation,  869 
Punchbowl  Street,  Honolulu.  Hawaii 
96813-5097. 

Synopsis:  The  subiect  modification 
reflects  revisions  in  the  size  of  several 
areas  and  easements  incorporated  in  the 
lease  between  the  parties. 

Dated:  jeamty  29, 1993. 

By  Order  of  the  Federal  Maritima 
Commission. 
Joseph  C  Pelkiag. 
Secretary. 

(PR  Doc  93-2S16  Filad  2-2-93;  8:4&  ami 
iiujNOCoeai 


FEDERAL  RESERVE  SYSTEM 

Bankara  Truat  Maw  Yorii  Corporatfon, 
at  at.:  Notica  of  Appllcationa  to  Engafya 
da  novo  In  ParwIaalMa  Nonbanidng 
ActlvWe* 

The  corapaaies  Ustad  in  this  notice 
have  filed  an  application  under  § 
225.23(a)tl)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(aKl))  for  the  Board's 
approval  under  section  4(c)(8)  o(  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)4^)  md  i  225l21U)  of  Reeulatioo 
Y  (12  CFR  225.21(aU  to  commenre  or  to 
engage  de  novo,  eitbar  directly  or 
through  a  subsidiary,  in  a  nonhanking 
activity  thai  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
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banking  and  permissible  ku  bank 
holding  compacidft.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throuchout  the  United  States. 

Each  appticatioB  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors,  biterested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outwei^  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unhir  competition, 
conflicts  of  interests,  or  mreound 
banking  practices'. "  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lien  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  ^  presented  at  a 
hearing,  and  indicating  now  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  odterwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  19, 1993. 

A.  Federal  Raaenre  Bask  of  New 
York  (William  L.  Rutledge,  Vice 
President)  33  Liberty  Street,  New  Yoit. 
New  York  1004S: 

1 .  Bmken  Trust  New  York 
CorponOion,  New  York,  New  York;  to 
engage  de  novo  through  its  subsidiary. 
Bankers  Trust  Company  Connecticut 
Ltd.,  Greenwich,  Connecticut,  in  trust 
company  functions  tloough 
organization  of  a  limited  purpose  state 
chartered  trust  company  in  Greenwich. 
Connecticut,  pursuant  to  S225.25(b)(3l 
of  the  Board's  Regulation  Y. 

B.  Fedonl  RMcrve  Bode  of  Cleveland 
(John  J.  Wixted,  Jr.,  Vice  President)  1455 
East  Sixth  Street,  Cleveland.  Ohio 
44101: 

1 .  kfetlon  Bank  Corporation, 
Pittsburgh,  PennsylvaiiiA;  to  engage  de 
novo  through  its  subsidiary,  Inve^tet. 
in  pennissible  securities  brokerage 
activities  and  investment  advisory 
services  pursxiant  to  §  225.25(b)(15)  and 
(b)(4)  of  the  Board's  Regulation  Y. 

C  Federal  ReMrve  Baidc  af 
Richmoiid  (Lloyd  W.  Bostian,  Jr..  Senior 
Vice  President)  701  East  Byrd  Street. 
Richmond,  Virginia  23261: 

1.  Union  Bancorp,  Inc.,  Bowling 
Green,  VirginU;  to  engage  de  novo 
through  its  subsidiary,  Union 


Invaataiffiit  Services,  be..  Bowling 
Green,  Viigiaia.  in  providiBg  securities 
brokerage  servicaa  pursuant  to 
$  225.25Cb)il5Xi);  and  inveatmeoi 
advisory  services  pursuant  to 
§  225.25(b)(15)(u)  of  the  Board's 
Regulation  Y.  "These  activities  will  be 
conducted  in  the  State  of  Virrania. 

D.  Federal  Reaerve  Baak  efckicago 
(David  S.  Epstein.  Vice  President)  230 
South  LaSalla  Street.  Chicago,  IlHnois 
60690: 

1.  Columbus  Bancorp,  Inc., 
Indianapolis,  Indiana;  to  engage  de  novo 
in  making  and  servicing  loans  pursuant 
to  S  225.25(b)(1);  and  investing  in  a  low 
income  housing  project  pursuant  to 

§  225.25(b)(6)  cf  the  Board's  Regulation 
Y. 

2.  Salin  Bancshares,  Inc., 
Indianapolis,  Indiana:  to  engage  de  novo 
in  making  and  servicing  loans  pursuant 
to  $  225.25(b)(1)  of  the  Board's 
Regulation  Y. 

E.  Federal  Reserve  Bank  of  San 
Frandaco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco.  California 
94105: 

1.  Bank  of  Tokyo.  Ltd.,  Tokyo.  Japan; 
to  engage  de  novo  throu^  its 
subsidiary,  BOT  Financial  Corporatioo. 
Boston,  Massachusetts,  in  higtier 
residual  vahis  ^sing  pursuant  to 
§  225.2S(b)(5)(ii)  of  the  Board's 
Regulation  Y. 

Board  of  Goveraon  of  the  Federal  Reserve 
System,  JaDoary  2a,  lasx 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  93-2487  Filed  2-2-93;  8:45  am] 
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Rrstar  Corporation,  at  al.;  Formatlona 
of;  Acquiaitiona  by;  and  Marg^ra  of 
Bank  Holding  Companiea 

The  companies  hsted  in  this  notice 
have  appBed  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and 
§  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C  1842(cJ). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors,  faiterested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  erf  tha 
Board  of  Governors.  Any  comm«>i  oa 


an  application  that  reqaeats  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifyii^ 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  die 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applicationa 
must  be  received  not  later  than  February 
26, 1993. 

A.  Federal  Raaarva  Bank  ofChicaga 
(David  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Firstar  Corporation,  Milwaukee, 
Wisconsin,  and  Firstar  Corporation  of 
Iowa,  Des  Moines,  Iowa;  to  merge  with 
Metro  Bancorporation,  Waterloo,  Iowa, 
and  thereby  indirectly  acquire  The 
Waterloo  Savings  Bank,  Waterioo,  Iowa. 

2.  Illinois  State  Bancorp,  Inc., 
Wheatem,  Illinois,  and  Bourbonnais 
Bancorp,  faic,  Bourbonnais,  Illinois,  to 
acquire  99  percent  of  the  voting  shares 
of  Presidential  Holdings,  Inc., 
Bourbonnais,  Hhnois,  and  thereby 
indirectly  acquire  Bank  of  Bomboimais, 
Bourbonnais,  Illinois.  In  connection 
with  this  application,  Bourbonnais 
Bancorp,  Inc.  has  applied  to  become  a 
bank  holding  company  by  merging  with 
Presidential  Holdings,  Inc. 

3.  River  Forest  Bancorp,  Inc.,  Chicago, 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  Befanont  National  Bank, 
ChicMo,  Illinois. 

B.  Federal  Reserve  Bank  of  St.  Loaia 
(Randall  C  Sumner,  Vice  President)  411 
Locxist  Street.  St.  Louis.  Missouri  63166: 

1.  Old  National  Bancorp,  Evuisvilla, 
Indiana;  to  amrge  with  DCS 
CorporatioD,  Jasper,  Indiana,  and 
thereby  indirectly  acquire  Dabois 
County  Bank,  Jasper.  Indiana. 

C  Federal  Raeanre  Bank  of  Kaoaaa 
City  Qohn  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Commerce  Bancshares,  Inc.,  Kansas 
City,  Missouri,  and  its  subsidiary.  CBI 
Security  Corp..  Kansas  City,  Missouri;  to 
acquire  Republic  Bancshares,  Inc., 
Neosho,  Missouri,  and  thereby 
indirectly  acquire  Repubhc  Bank, 
Republic,  Missouri.  In  connection  with 
this  application.  CBI  Security  Corp.  has 
applied  to  become  a  bank  kolding 
company  by  merging  with  Republic 
Bancshares,  Inc. 

2.  The  Fanners  State  Bank  of 
Hardtner.  Kansas,  Employee  Stock 
Omt&rship  Flan,  Hardtner,  Kansas:  to 
become  a  bank  holding  company  by 
acquirfaig  50  pascasit  oif  the  volirg  shares 
of  B-K  AgeiBcy,  Inc..  Hardtner,  KaJaaaa, 
and  thereby  indirectly  acquire  The 
Fannen  State  Bank.  Hardtner,  Kansas. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  January  28, 1993. 
TennifBT  J.  Johnaon, 
Associate  Secretary  of  the  Board. 
(FR  Doc  93-2486  Filed  2-2-93;  8:45  am) 
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David  Walthall;  Change  In  Bank 
Control  Notice 

Acqulaition  of  Sharea  of  Banka  or 
Bank  Holding  Companiea 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Emulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  ofRces  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  February  19, 
1993. 

A.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  400 
South  Akard  Street,  Dallas,  Texas 
75222: 

1.  David  Walthall,  Dallas,  Texas:  to 
acquire  an  additional  29.0  percent  of  the 
voting  shares  of  Equitable  Bancshares, 
Inc.,  Dallas,  Texas,  for  a  total  of  52.8 
percent,  and  thereby  indirectly  acquire 
Equitable  Bank,  N.A.,  Arlington.  Texas, 
and  Equitable  Bank,  Dallas,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  28, 1993. 
JennifiBr  |.  lohnson. 
Associate  Secretary  of  the  Board. 
IFR  Doc.  93-2488  Filed  2-2-93;  8:45  am) 
BHJJNO  CODE  mo-01-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Subatance  Abuaa  Mental  Health 
Servicea  Admlnlatration 

Drug  Teating  Adviaory  Board;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Drug 
Testing  Advisory  Board. 

The  Drug  Testing  Advisory  Board  will 
be  performing  reviews  of  the  National 
Laboratory  Certification  Program 
inspections  and  operations;  therefore 


portions  of  this  meeting  will  be  closed 
to  the  public  as  determined  by  the 
Acting  Administrator,  SAMHSA,  in 
accordance  with  5  U.S.C.  552b(c)(2),  (4), 
and  (6)  and  5  U.S.C.  app.  2  10(d). 

A  summary  of  the  meeting  and  a 
roster  of  committee  members  may  be 
obtained  from:  Ms.  Peggy  Cockrill, 
Committee  Management  Officer, 
Substance  Abuse  and  Mental  Health 
Services  Administration,  Parklawn 
Building,  room  12C-26,  5600  Fishers 
Lane,  Rockville,  MD  20857  (Telephone: 
301-443-4266). 

Substantive  program  information  may 
be  obtained  frtim  the  contact  whose 
name,  room  number,  and  telephone 
number  is  listed  below. 

Committee  Name:  Drug  Testing  Advisory 
Board. 

Meeting  Date(s):  March  11. 1993. 

Place:  Bethesda  Marriott  Hotel.  5151  Pooks 
Hill  Road.  Bethesda.  Maryland  20814. 

Open:  8:30  a.m.-10:15  a.m. 

Closed :  Otherwise. 

Contact:  Donna  Bush,  room  9A-53. 
Parklawn  Building.  Telephone:  (301)  443- 
6014. 

Dated:  January  28. 1993. 
Peggy  W.  CockriU. 

Committee  Management  Officer,  Substance 

Abuse  and  Mental  Health  Services 

Administration. 

IFR  Doc  93-2496  Filed  2-2-93;  8:45  am) 

mama  com  4i«»-ao-H 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Admlnlatration 
[Docket  No.  N-93-3570] 

Submiaalon  of  Propoaed  Information 
Collectiona  to  0MB 

AGENCY:  Office  of  Administration,  HUD. 
ACTION:  Notices. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comment  on  the 
subject  proposals. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comment  regarding 
these  proposals.  Comments  should  refer 
to  the  proposal  by  name  and  should  be 
sent  to:  Angela  AntoneHi,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington.  DC  20503. 
FOfl  FURTHER  INFORMATKM  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 


Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
E)epartment  has  submitted  the  proposals 
for  the  collections  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notices  list  the  following 
information: 

(1)  The  title  of  the  information 
collection  proposal; 

(2)  The  Office  of  the  agency  to  collect 
the  information; 

(3)  The  description  of  the  need  for  the 
information  and  its  proposed  use; 

(4)  The  agency  form  number,  if 
applicable; 

(5)  What  members  of  the  public  will 
be  affected  by  the  proposal; 

(6)  How  frequently  information 
submissions  will  be  required; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response; 

(8)  Whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and 

(9)  The  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.Q  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act.  42  U.S.C.  3535(d). 

Dated:  January  28. 1993. 
Kay  Weaver, 

Director.  IRM  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Preauthorization  Debit-HUD 
PAD  Authorization 

Office:  Housing. 

Description  of  the  Need  for  th  e 
Information  and  its  Proposed  Use:  The 
preauthorized  debit  is  a  method  for 
making  monthly  payments  using 
electronic  funds  transfer  to  debit  a 
program  participant's  checking  or,  in 
some  instances,  savings  account.  The 
program  participant  owes  the 
Department  a  specific  monthly  amount 
and  may  elect  to  pay  by  this  method. 
This  form  is  needed  to  obtain  the  data 
to  eff^ect  a  preauthorized  debit 

Form  Number:  HUD-56144. 

Respondents:  Individuals  or 
Households. 
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Frequency  of  Subaassion:  Oa 
Occasion. 

Reporting  Burdem 

NuntaroTw-      ^ 

ipondsnls 

tMpOnM 

fMponM 

houn 

Qu669onniliB — _ ~ -.. 

„ t,W) 

1 

.25 

9M 

Total  Esthnafd  Burden  Hoars:  5€0 
-    Status:  Extension. 

Contact:  Ann  Baird-Bridges,.  (202) 
70&-3206.  Angela  Antoneln,  OMB. 
(202)  395-6880. 

Dated:  January  28, 1993. 

Proposal:  Rsi^est  for  fiisiirance 
Endorsement  Ibdac  the  Direct 
Endorsement  Program. 


Office:  Housing, 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  Tlie 
Direct  Endorsement  Program  permits 
mortgage  lenders  to  iwderwrite 
applications  for  mortgage  insurance 
applications  without  prior  HUD  review. 
Lenden  then  st^miit  the  closing  package 


to  the  Department  «irlth  e  lequert  for 
insuianoe  eadomoMol. 

Form  Somber  HUD-M11. 
Respondents:  Businesses  or  Other 
For-Profit 

Frequency  of  Smbmiagi<m:  Od 
OccBiian  aad  Recordkeeping. 

Reporting  Burden: 


Number  of  !•• 
tpondtnli 


Frequency  o( 


Houre  p*f 


houn 


HUD-Mtti  .».. 


4300 


T2S 


o.ter 


lOOAX) 


Total  Estimated  Burden  Hours: 
100.000. 

Status:  Extension. 

Contact:  Roxanne  Zimmerman^  HUD. 
(202)  708-2700.  Angela  Antoneffi. 
OMB.  (202)  395-6880. 

Dated:  JoBuaiy  28, 1M3. 

[FK  Doc.  99-2511  Piled  3-3-93;  8:45  an} 
BouNQ  ooee  «i»-ot-it 


DEPARrMENT  OF  THE  INTERIOR 

Bureau  of  Ifidieii  Aflaif* 

Indian  Oaming;  Staaaton-Wahpeton 
Sioux  Tiiba.  North  DakoU 

AGENCY:  Btneau  of  Indian  Affaire, 

Interior. 

action:  Notice  of  approved  tribal-state 

compact 

SUMMARY:  Pursuant  to  25  U.S.C  271Q»  of 
the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497),  the  Secrete^  of 
the  Interior  shall  publ^.  in  the  Fecbral 
Register,  notice  of  approved  Tribal-State 
Compacts  for  the  purpose  of  engaging  In 
Class  m  (casino)  gamUing  on  Indian 
reservations.  The  Assistant  Secretary — 
Indian  Affairs.  Department  of  the 
Interior,  through  his  delegated 
authority,  has  approved  me  lYibal-State 
Compact  for  Control  of  Class  III  Games 
of  Chance  for  A»  Sisseton-Wahpeton 
Sioux  Trfbe  in  North  Dakota,  enacted  on 
December  9, 1992. 

DATES:  This  action  Is  effective  February 
3, 1993. 

FOR  FURTHER  INFORMATION  CONTACTS 
Hilda  Uaonet,  farteiim  Staff  Director, 
Indian  Gamlna  Minageineat  Staft 


Bureau  of  Indian  Afiairs.  Washington. 
DC  20240.  (202)  219-0904. 

DalHL-  )Huiiry  25. 1993. 
Eddie  F.  Brown, 

Assistant  Secrptaiy— /j»cfioii  Affairr. 
(FR  Doc  9>-2483  Rted  2-2-93;  8:45  am) 
MLUNB  COOe  49Te-(»-lt 

Bufvaa  of  Land  Managamant 

[0R-030-03-O33-01: 03-101) 

Call  for  »uw*iaHBwa  for  Watrlct 
AdvlaoqF  Coondl 

AGENCY:  Vale  District,  Bureau  of  Land 
Management.  Interior. 
ACnON:  Call  for  nominatioiis  for  District 
Advisory  CoandL 

SUMMARY:  The  purpose  of  this  notice  is 
to  soiidt  puUic  nominations  to  fill  the 
position  o{  Non-RenewaWe  Reeources 
on  the  BLM  Vale  District  Multiple-Use 
Advisory  Coundl  for  the  term  expiring 
December  31. 1094. 

To  assure  council  member^ip  that  is 
fairly  balanced  in  iwms  of  points  of 
view  represented  and  functions 
performed,  nominees  must  be  quehfied 
to  provide  advice  in  the  area  identified. 
Non-Renewable  Resources  (Mining,  oil 
and  gas.  extractive  industries). 

The  purpose  of  the  coundl  is  to 
provide  informed  advice  to  the 
respective  BLM  Distrid  Manager  on  the 
management  of  the  public  lands. 
Members  will  serve  without  salary,  hot 
will  be  reimbursed  for  travel  and  per 
diem  expenses  at  current  rates  for 
GovBnuneot  eoipkiyeea. 

Each  cotmcil  Bormallv  will  meet  el 
least  twice  aimually.  Addrtkinal 


meetings  may  be  c^Ied  by  the  Distrid 
Manager  or  his  designee  in  connection 
vfi\h  special  needs  mr  advloe. 

Persons  wishing  to  nominate 
individuals  or  to  be  nominated  t9  serve 
on  an  advisory  coimdl  should  contad 
the  appropriate  Distrid  Manager  at  the 
corresponding  BLM  Distrid  Oiffice. 
DATES:  All  nominations  should  be 
received  by  March  31. 1093. 
ADDRESSES:  The  nominations  should  be 
mailed  to  the  BLM  Vale  Distrid  OSkx» 
100  Oregon  Street.  Vale,  Oregon  97918. 
FOR  FURTHER  »»0RMAT10N  CONTACT: 
Jeanette  Davis,  Bureau  of  Land 
ManagenHnt.  Vale  Dbtxict.  100  Oregpa 
Street  Vale.  OR  07918.  (Telephone  503- 
473-3144). 
James  E.  May, 
District  htomagBr. 
[FR  Doc  99-MSO  Plied  2-2-93;  8945  mt) 


(NV-M(M210-05;  N-SaS4q 

Realty  Action;  Laaaa/Purchaaa 
Racraatlonand  PuMc  Purpoaaa 
(R&PP)  Act,  Wya  County,  NV 

AGENCY:  Burean  of  Land  Maaagemaat. 

Interior. 

ACnON:  R&PP  lease/purchase  of  pobUc 

lands  iB  Nye  County.  


SUMMARY:  The  following  deecribed 
puUic  lend  In  Annagoaa  Valley.  Nye 
Coiuty,  Nevada  has  been  raaa^ed  aad 
found  suitritle  for  leaae/purchasa  fat 
recxeatioaal  or  pahUc  pwpoaes  uadet 
the  provisioos  of  the  Beereatioo  and 
Public  Pvpsaae  Act.  aeMMended  iM 
U.S.C  869  et  aeq.).  The  Nye  Coaaty 
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School  District  proposes  to  use  the  land 
for  school  site  expansion  of  the  existing 
facilities  which  are  developed  under  a 
Recreation  and  Public  Purposes  patent. 

Mount  Diablo  Moridiaa.  Nevada 

T.  16  S.,  R  49  B.. 
Section  9.  NWViSWV4SEV«. 

Containing  10  acres  more  or  less. 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/purchase  is 
consistent  with  current  Bureau  planning 
for  this  area  and  would  be  in  the  pubUc 
interest. 

The  lease/patent,  when  issued,  will  be 
subject  to  the  provisions  of  the 
Recreation  and  Public  Purposes  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  will  contain  the 
following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 
1890  (43  U.S.C  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  imder 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe. 

And  will  be  subject  to: 

1.  An  easement  for  roads,  public 
utilities  and  flood  control  purposes  in 
accordance  with  the  transportation  plan 
for  Nye  County. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  District,  4765 
W.  Vegas  Drive,  Las  Vegas,  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Registo-,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease  or  purchase  under 
the  Recreation  and  Public  Purposes  Act, 
leasing  under  the  mineral  leasing  laws 
and  disposals  under  the  mineral 
material  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager.  Las  Vegas  District,  P.O.  Box 
26569.  Las  Vegas.  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  Stale  Director. 

In  the  absence  of  any  adverse 
comments,  the  classification  of  the  land 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register.  The 
land  will  not  be  offered  for  lease/ 
purchase  until  after  the  classification 
becomes  effective. 


Dated:  January  20, 1993. 
Ban  F.  CoIUm. 

District  Manager.  Las  Vegas.  NV. 

IFR  Doc  93-2475  Filed  2-2-93;  8:45  am] 

MUJNQ  COM  4»ie-HC-ll 

Rsh  and  Wlldllf*  Swvlc* 

Migratory  Bird  Hurtling  and 
Consarvation  Stamp  (Duck  Stamp) 
Contaat 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Service  announces  the 
dates  and  locations  of  the  1993  Federal 
Duck  Stamp  Contest,  and  the  public  is 
invited  to  attend. 

DATES:  1.  This  action  is  effective  July  1, 
1993,  the  beginning  of  the  1993-1994 
contest. 

2.  The  public  may  view  the  1993 
Federal  Duck  Stamp  Contest  entries  on 
Simday,  November  7.  from  1-5  p.m., 
and  Monday.  November  8. 1993,  from 
10  a.m.  to  2  p.m..  in  the  Department  of 
the  Interior  Auditorium. 

3.  This  year's  contest  will  be  held 
from  November  9-10. 1993,  beginning  at 
10:30  a.m.  on  Tuesday  and  continuing 
at  9  a.m.  on  Wednesday. 

4.  Persons  wishing  to  enter  this  year's 
contest  may  submit  entries  anytime  after 
July  1.  but  all  must  be  postmarked  no 
later  than  midnight  September  15. 

ADDRESSES:  Requests  for  complete 
copies  of  the  regulations,  reproduction 
ri^ts  and  the  display  and  piarticipation 
agreements  should  be  addressed  to: 
Federal  Duck  Stamp  Contest.  U.S.  Fish 
and  Wildlife  Service,  Dep>artment  of  the 
Interior,  1849  C  Street,  NW.,  Suite  2058, 
Washington,  DC  20240. 

Location  of  contest:  Department  of  the 
Interior  Building  Auditorium  (C  Street 
Entrance),  1849  C  Street.  NW.. 
Washington.  DC. 

FOR  FURTHER  RIFORMATKM  CONTACT: 
Ms.  Barbara  Wyman,  Acting  Chief, 
Federal  Duck  Stamp  Program,  U.S.  Fish 
and  Wildlife  Service,  Washington,  DC 
20240,  Telephone:  (202)  208-4354. 
SUPPLEMENTARY  INFORMATION:  The 

following  five  eligible  species  for  the 
1993-1994  Duck  Stamp  Contest  are 
Usted  below: 

(1)  Black  Scoter 

(2)  Barrow's  Goldeneye 

(3)  Red-Breasted  Merganser 

(4)  Surf  Scoter 

(5)  Mottled  Duck 

The  primary  author  of  this  document 
is  Barbara  Wyman,  U.S.  Fish  and 
WildUfe  Service. 


Dated:  January  27, 1993. 
Richard  N.  Smith, 
Deputy  Director 
(PR  Doc  93-2543  Filed  2-2-93;  8:45  am) 

SttJJNO  COOC  4910-H-M 

National  Parli  Smrvica 

Vancouver  Hiatoricai  Study 
Commiaalon;  RAeatinga 

AQENCY:  National  Park  Service. 
ACTION:  Notice  of  correction  of  meetings 
dates  for  the  Vancouver  Historical  Study 
Commission. 

This  notice  corrects  the  February 
meeting  date  published  in  the  Federal 
Register  December  24, 1993,  (Volume 
57,  No.  248,  Page  61448)  for  a  public 
meeting  of  the  Vancouver  Historical 
Study  Commission.  The  scheduled 
meeting  for  February  9. 1993,  has  been 
cancelled.  The  cancelled  meeting  will 
be  replaced  by  a  conference  call  on 
Tuesday.  February  16. 1993.  to  be  held 
in  the  Vancouver  City  Council 
Chambers.  210  East  13th  Street, 
Vancouver,  Washington.  The 
Commission  conference  call  will  start  at 
9  a.m.,  and  will  adjourn  no  later  than  11 
a.m. 

The  public  is  welcome  to  monitor  the 
conference  call  in  the  Vancouver  City 
Coimcil  Chambers.  No  further  public 
meetings  are  anticipated  to  be  neld  by 
the  Vancouver  Historical  Study 
Commission.  It  is  expected  that  the  final 
Commission  report  will  be  printed  and 
sent  to  the  Secretary  of  the  Interior  and 
the  Secretary  of  the  Army  on  or  before 
March  30. 1993. 

Further  information  concerning  the 
conference  call,  please  contact  the 
Superintendent.  Fort  Vancouver 
National  Historic  Site.  612  E.  Reserve 
St.,  Vancouver,  Washington  98661- 
3811,  or  by  telephone  (206)  696  7655. 

Dated:  January  26, 1993. 
■  Oiarles  H.  Odegaard, 

negional  Director. 

IFR  Doc  93-2449  Filed  2-2-93;  8:45  am) 

MUMO  COOC  4310-70-M 


INTERNATIONAL  TRADE 
COMMISSION 

Pnveetlgation  337-TA-338] 

Cartain  Bulk  Bags  and  Procata  for 
Making  Sama;  Initial  Determination 
Terminating  Reapondent  on  the  Baaia 
of  Settlement  Agreement 

agency:  U.S.  International  Trade 

Commission. 

ACnOM:  Notice  is  hereby  given  that  the 

Commission  has  received  an  initial 


Federal  Regbtw  /  Vol.  58.  No.  21  /  Wednesday.  Febniary  3.  tft93  /  >Jotice« 


697S 


determination  from  the  presiding  officer 
in  the  above  captioned  investigation 
terminating  the  following  respondents 
on  the  basis  of  a  settlement  agreement: 
Sanwey  Industrie  de  Containers,  Ltda. 

SUPPLEMENTARY  MfORMATION:  This 
investigation  is  being  conducted 
pursuant  to  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C  1337).  Under  the 
Commission's  rules,  the  presiding 
officer's  initial  determination  will 
become  the  determination  of  the 
Commission  thirty  (30)  days  after  the 
date  of  its  service  upon  the  parties, 
unless  the  Conmiission  orders  review  of 
the  initial  determination.  The  initial 
determination  in  this  matter  was  served 
upon  parties  on  January  26. 1993. 

Copies  of  the  initial  determination, 
the  settlement  agreement,  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are 
available  for  inspection  during  official 
business  hours  (8:45  a.m.  to  5:15  p.m.) 
in  the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  500  E 
Street.  SW.,  Washington.  DC  20436. 
telephone  (202)  205-2000.  He^ng 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810. 

WRrrTEN  COMMENTS:  Interested  persons 
may  file  written  comments  with  the 
Commission  concerning  termination  of 
the  aforementioned  respondents.  The 
original  and  14  copies  of  all  such 
documents  must  be  filed  with  the 
Secretary  to  the  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436.  no 
later  than  10  days  after  publication  of 
this  notice  in  the  Federal  Register.  Any 
person  desiring  to  submit  a  doomient 
(or  portions  thereof)  to  the  Commission 
in  confidence  must  request  confidential 
treatment.  Such  requests  should  be 
directed  to  the  Secretary  to  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why 
confidential  treatment  should  be 
granted.  The  Commission  will  either 
accept  the  submission  in  confidence  or 
return  it. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruby  J.  Dionne,  Office  of  the  Secretary. 
U.S.  International  Trade  Commission, 
Telephone  (202)  205-1802. 

Issued:  January  26, 1993. 

By  order  of  the  Commission. 
Paul  R.  Bardoe, 
Acting  Secretary. 

pni  Doc  93-2520  PUed  2-2-93;  8:45  am] 
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PnvMlioatfon  Na  731-TA-671  (FImO) 

Profeealonal  Eteetrlc  Cutting  and 
Sandlng/Qrtnding  Tools  From  Japan 

AGENCY:  United  States  International 
Trade  Commission 

ACnoN:  Institution  and  schediding  of  a 
final  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 
571  (Final)  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673d(b)) 
(the  Act)  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Japan  of  professional 
electric  cutting  and  sanding/grinding 
tools.^ 

For  further  information  concerning 
the  conduct  of  this  investigation, 
hearing  procedures,  and  rules  or  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201.  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A  and  C  (19 
CFR  part  207). 
EFFECTIVE  DATE:  January  4, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Olympia  DeRosa  Hand  (202-205-3182), 
Office  of  Investigations,  U.S. 
International  Trade  Commission,  500  E 


'  For  purposes  of  this  investigatioo,  professional 
electric  cutting  tools  have  blades  or  otbsr  cutting 
devices  used  for  cutting  wood,  metal,  and  other 
materials.  This  category  of  tools  Includes  chop 
saws,  circular  saws,  )ig  saws,  reciprocating  saws, 
mitar  sa<irs,  portable  band  saws,  cut-off  machines, 
shears,  nibblars,  planers,  routers,  dinars,  )oinlars. 
metal  cutting  saws,  and  similar  cutting  tools, 
provided  for  in  subheadings  6508.20.00, 
6461.S0.00.  and  846S.9l.00  of  the  Harmonized 
Tariff  Schedule  of  the  United  Sutss  (HTS). 

Professional  electric  sanding/grinding  tools  have 
moving  abrasive  surfaces  used  primarily  for 
grinding,  scraping,  cleaning,  debuning,  and 
polishing  wood,  metal,  and  other  materials.  This 
category  of  tools  includes  angle  grinder*,  finishing 
Sanders,  disc  senders,  ortrital  senders,  belt  senders, 
polishers,  straight  grinders,  die  grinders,  and 
similar  sanding/grinding  tools,  provided  for  in  HTS 
subheMling  SSOS.80.00. 

The  products  subject  to  this  inveetigaboo  may  be 
assembled  or  unassembled  (in  kits),  corded  or 
cordless,  and  iitclude  all  hand-held  professional 
electric  cutting  and  sanding/grinding  tools  and  the 
following  beoch-top.  hand-operated  professional 
electric  cutting  tools:  cut-off  saws,  PVC  sa«rs,  chop 
saws,  cutoff  marhlnes,  mitar  savrs  (including  slide 
compound  saws),  and  band  saws  with  detachable 
bases,  provided  for  in  HTS  subheadings  S461.SO.00 
and  846S.91.00.  The  subject  products  do  not 
Include  consumer  electric  tools,  professional 
electric  drilling/fastening  tools,  lawn  and  ganleo 
tools,  beat  guiu,  paint  and  wallpaper  strippers,  and 
chain  saws. 

For  a  more  detailed  deeoiptlon  of  the  products 
iub^:t  to  this  Investigation,  see  the  Department  of 
Commerce's  notice  of  preliminary  determinations 
published  on  lanuary  4.  IMS  (S«  FR  SI). 


Street  SW..  Washington.  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
(Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000 

SUPPLEMENTARY  MFORMATKM: 
Backfround 

This  investigation  is  being  instituted 
as  a  result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  professional 
electric  cutting  and  sanding/grinding 
tools  from  Japan  are  being  sold  in  the  - 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  733  of  the 
Act  (19  U.S.C  1673b).  The  investigaUon 
was  requested  in  a  petition  filed  on  May 
29. 1992,  by  Black  k  Decker  Corp., 
Towson.  MD. 

Participation  in  the  InTestigation  and 
Public  Serrice  List 

Persons  wishing  to  particifMte  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
section  201.11  of  the  Commission's 
rules,  not  later  than  twenty-one  (21) 
days  after  publication  of  this  notice  in 
the  Federal  Register,  The  Secretary  will 
prepare  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  this  investigation  upon  the  expiration 
of  the  period  tor  filing  entries  of 
appearance. 

Limited  Disclosure  of  Business  a 

Pn^rietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  S  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  this  final 
investigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than 
twenty-one  (21)  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
mcdntained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  Report 

The  prehearing  staff  report  in  this 
investigation  will  be  placed  in  the 
nonpublic  record  on  May  10, 1993.  and 
a  puoUc  version  will  be  issued 
thereafter,  pursuant  to  $  207.21  of  the 
Commission's  rules. 
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Hearing 

The  Conunisstoo  will  hold  a  bearing 
in  connection  with  this  investigation 
beginning  at  9:30  ajn.  on  May  21. 1993. 
at  the  U.S.  IntamatitMial  TradiB 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  In 
writing  writh  the  Secretary  to  the 
Commission  on  or  before  May  13. 1993. 
A  nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  10  a.m.  on  May  17, 1993, 
at  the  U.S.  faitemational  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
§S201.6(bM2).  201.13(f),  and  207.23(b) 
of  the  Commission's  rules.  Parties  are 
strongly  encouraged  to  submit  as  early 
in  the  investigation  as  possible  any 
requests  to  present  a  portion  of  their 
hearing  testimony  in  camera. 

Written  Submisaions 

Each  party  is  encouraged  to  submit  a 
prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  §  207.22  of  the 
Commission's  rules;  the  deadline  for 
filing  is  May  17, 1993.  Parties  may  also 
file  written  testimcmy  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  §207.23(b}  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  §  207.24  of  the 
J  Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  June  1. 1993; 
witness  testimony  must  be  filed  no  later 
than  three  (3)  days  before  the  hearing. 
In  addition,  any  person  who  has  not 
entered  an  appearance  a«  a  party  to  the 
investigatioi  may  submit  a  written 
statement  of  information  pertinent  to 
the  subject  of  the  inve^gation  on  or 
before  /une  1, 1993.  All  written 
submissions  must  conform  with  the 
provisions  of  §  201.8  of  the 
Commission's  rules:  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  §§  201.6,  207.3.  and 
207.7  of  the  Commission's  niles. 

fai  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  bat),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  wrill  not  accept  a 
document  for  filing  without  a  ceitiiicate 
of  service. 


, :  This  investigation  It  bein 
conducted  under  authority  of  the  Tariff  Act 
of  1930.  title  VII.  This  notice  is  published 
poTsuant  to  §  207. 20  of  the  CominiMion's 
rules. 

By  order  of  the  Conunission. 

Issued:  January  27. 1M3. 
Paul  IL  Bardos, 
Acting  Secntary. 
(PR  Doc.  9:^2519  F1M  2-2-«3r  8:45  am) 

BHJJNO  COeC  T«»-<»-M 

pnwaHjatlcw  No.  73V-TA-e72  (FinalB 

Certain  Special  Quality  Cart>on  and 
Alloy  Hot-Rollad  Staal  Bart  and 
Samlflnishad  Products  From  Brazil 

AGENCY:  United  States  bitemational 
Trade  ConmiissicMi. 

ACTIOM:  Institution  and  scheduling  of  a 
final  antidiuiping  investigation. 

StJMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidumping  investigation  No.  731-TA- 
572  (Final)  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673d(bJ) 
(the  Act)  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threetened  %rith 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  fit)m  Brazil  of  certain  special 
quality  carbon  and  alloy  hot-rolled  steel 
bars  and  semifinished  products, 
provided  for  in  subheadings  7207.11.00, 
7207.12.00.  7207.19.00.  7207.20.00. 
7214.30.00,  7214.40.00.  7214.50.00. 
7214.60.00.  7224.10.00,  7224.90.00,  and 
7228.30.80  of  the  Harmonized  Tariff 
Schedule  of  the  United  States.' 

For  further  information  amceming 
the  conduct  of  this  hivestigation. 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Rules  of  Practice  and  Procedure,  part 
201,  sul^Mrts  A  through  £  (19  CFR  part 
201),  and  part  207,  subparts  A  and  C  (19 
CFR  part  207). 

EFFECTIVE  DATE:  January  11. 1993. 
FOR  FURTNEft  MF0RMATK3M  CONTACT: 
Stephanie  Kaplan  (202-205-3199)  or 
Jim  McChire  (202-205-3191),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington.  DC  20436.  Hearing- 
ifnpaired  persons  can  obtain 
information  of  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 


'yorfOfed«uiI«ddB>CTlp<tenof  tbepwdacts 
subteet  to  Ikte  linreMifBtiaa.  sw  the  DepartMnf  of 
CuMiwf 's  MMke  of  pnHmloity  datanniaattoa 
(98  FK  3533.  |hl  t>.  1993)^ 


Commission  should  contact  the  OfBce 
of  the  Secretary  at  202-205-2000. 

SUPPLEMENTARY  IMKMMATICM: 

Backgronnd 

This  investigation  is  being  instituted 
as  a  result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  certain 
special  quality  carbon  and  alloy  hot- 
rolled  bars  and  semifinished  products 
from  Brazil  are  being  sold  tit  the  United 
States  at  less  than  feir  vahie  within  the 
meening  of  section  733  of  the  Act  (19 
U.S.C.  1673b).  The  investigation  was 
requested  in  a  petition  filed  on  June  9. 
1902.  by  Republic  Engineered  Steels, 
Inc.,  Massilfon,  OH,  and  the  Timken 
Company,  Canton,  OH. 

Participation  in  the  Investigattan  and 
PnMic  Service  List 

Persons  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
§  201.1 1  of  the  Commission's  rules  not 
later  than  twenty-one  (21)  days  after 
publication  of  this  notice  in  the  Federal 
Register.  The  Secretary  will  prepare  a 
public  service  list  containing  the  names 
and  addresses  of  all  persons,  ot  their 
representatives,  who  are  parties  to  this 
investigation  upon  the  expiration  of  the 
period  for  filing  entries  of  appearance. 

Limited  Disclosure  of  Bosineas 
Proprietary  Information  (BPI)  Under  an 
AdmiiiiatratiTe  Protective  Order  (AFO) 
and  BPI  Serrice  List 

Pursuant  to  §  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  this  final 
investigation  available  to  authorized 
applicants  imder  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  not  later  than 
twenty-one  (21)  days  afier  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  ba 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  Report 

The  prehearing  staff  report  in  this 
investigation  will  be  placed  in  the 
nonpublic  record  on  May  19, 1993.  and 
a  public  version  will  be  issued 
thereafter,  pursuant  to  S  207.21  of  the 
Commission's  rules. 

Hearing 

The  Commission  wrill  hold  a  hearing 
in  connection  with  this  investigation 
beginning  at  9:30  a.m.  on  June  2, 1993, 
at  the  U.S.  International  Trade 
Commission  Biu'lding.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
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writing  with  the  Secretary  to  the 
Commission  on  or  before  May  20, 1993. 
A  nonparty  who  baa  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  May  26, 1993, 
at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  pubUc  hearing  are  governed  by 
§§  201.6(b)(2),  201.13(f),  and  207.23(b) 
of  the  Commission's  rules.  Parties  are 
strongly  encouraged  to  submit  as  early 
in  the  investigation  as  possible  any 
requests  to  present  a  portion  of  their 
hearing  testimony  in  camera. 

Written  Submiasicms 

Each  party  is  encouraged  to  submit  a 
prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  §  207.22  of  the 
Commission's  rules;  the  deadline  for 
filing  is  May  26, 1993.  Parties  may  also 
file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  §  207.23(b)  of  the 
Commission's  rules,  and  posthearing 
brieb,  which  must  conform  with  the 
provisions  of  §  207.24  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  June  10, 
1993;  witness  testimony  must  be  filed 
noJater  than  three  (3)  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  Jime  10. 1993. 
All  written  submissions  must  conform 
with  the  provisions  of  §  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  Mdth 
the  requirements  of  §§  201.6,  207.3,  and 
207.7  of  the  Commission's  rules. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  rules,  each  document  filed 
by  a  party  to  the  investigation  must  be 
served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  Investigation  is  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  Vn.  This  notice  is  published 
pursuant  to  %  207.20  of  the  Commission's 
rules. 

By  order  of  the  Commission. 


.  Issued:  January  28, 1983. 
Paul  R.  Beidos, 

Acting  Secretary. 

(FR  Doc.  93-2518  Piled  2-2-03;  8:45  am] 

SaUNQ  COOK  ' 


Pnveetlgrtlon  No.  337-TA-441] 

Decision  Not  To  Review  an  InMai 
Determination  Granting  In  Part  Motion 
for  Summary  Determination  on  ttw 
laaue  of  Domaetle  Induatry 

In  the  Matter  of  Certain  Static  Random 
Access  Memories,  Components  Thereof,  and 
Products  Containing  Same 

AGENCY:  U.S.  International  Trade 

Commission. 

AcnoN:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
(Order  No.  5)  issued  on  December  30, 
1992,  by  the  presiding  administrative 
law  judge  (ALJ)  in  the  aboveK:aptioned 
investigation  granting  in  part  the  motion 
of  complainant  SGS-Thomson 
Microelectronics,  Lie.  ("ST')  for 
simmiary  determination  on  the  issue  of 
domestic  industry. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Marc  A.  Bernstein,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  202- 
205-3087. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this 
investigation,  which  concerns 
allegations  of  section  337  violations  in 
the  importation  and  sale  of  static 
random  access  memories  (SRAMs). 
components  thereof,  and  products 
containing  same,  on  September  25, 
1992.  Complainant  ST  alleges 
infringement  of  claims  1  and  4  of  U.S. 
Letters  Patent  4,125,854  ("the  '854 
patent")  and  claims  1,  2,  3,  6,  7,  8, 11. 
12, 15,  and  17  of  U.S.  Letters  Patent 
4.251,876  ("the  '876  patent"). 

ST  filed  a  motion  for  summary 
determination  on  the  domestic  industry 
issue  on  November  20, 1992.  As 
originally  framed,  the  motion  sought  a 
determination  that  a  domestic  industry 
existed  with  respect  to  the  '854  and  '876 
patents.  ST,  however,  subsequently 
withdrew  its  request  for  a  determination 
that  it  practices  the  '854  and  '876 
patents.  Instead,  it  limited  its  motion  to 
the  question  of  whether  its  economic 
activities  in  the  United  States  are 
sufficient  to  satisfy  the  requirements  of 
section  337(a)(2).  STs  motion  was 
opposed,  both  as  originally  framed  and 
as  limited,  by  respondent  United 


Microelectronics  Corporation  and  by  the 
Commission  investigative  attorney. 

In  the  ID,  the  ALJ  granted  the  motion 
as  limited  by  ST.  In  other  words,  the 
ALJ  concluded  that,  if  ST  can  establish 
that  it  practices  the  '854  and  '876 
patents,  it  satisfies  the  remaining 
elements  of  the  "domestic  industry" 
requirement  with  respect  to  these 
patents.  No  petitions  for  review  of  the 
ID  ca  agency  comments  were  filed.  This 
action  is  taken  under  the  authority  of 
section  337  of  the  Tariff  Act  of  1930. 19 
U.S.C  1337,  and  Commission  interim 
rule  210.53(h),  19  CFR  210.53(h). 

Copies  of  the  nonconfidential  version 
of  the  ID  and  all  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

Dated:  January  25. 1093. 

By  (vder  of  the  Commission. 
Paul  R.  Bardos, 
Acting  Seciebiiy. 

[FR  Doc  93-2521  PUed  2-2-03;  8:45  amj 
SHXSM  COCK ' 


INTERSTATE  COMMERCE 
COMMISSION 

[Dodnt  Na  AB-6  (Sub-No.  34»q] 

Burlington  Northern  Railroad  Ca— 
AtMndonmant  Exemption— In  Latah 
County,  ID 

Burlington  Northern  Railroad 
Company  (BN)  has  filed  a  notice  of 
exemption  under  49  CFR  1152  subpart 
F — Exempt  ^xmdonments  to  abandon  a 
0.333-mile  rail  line  between  milepost 
90.424  and  milepost  90.091  in  Moscow, 
in  Latah  County,  ID. 

BN  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  yean;  (2)  there  is  no  overhead 
traffic  (HI  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  &var  of 
the  complainant  within  the  2'year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7(b).  49  CFR  1105.8.  49  CFR 
1105.12  (newspaper  publication),  and 
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49  CFR  1152.50(d)(1)  (notice  to 
government  agencies)  hare  been  met 

As  ■  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — CosAen.  306 1.CC  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petitimi  for  partial 
revocation  uinder  49  U.S.C  10505(d) 
must  be  filed. 

ntrvided  no  formal  expression  of 
intoit  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  efiiective  on  March  5, 
1993,  unless  stayed  pending 
reconsideration.*  Petitions  to  stay  that 
do  not  involve  environmental  issues,' 
formal  expressions  of  intent  to  file  an 
OFA  ondCT  49  CFR  1152.27(cX2).>  and 
trail  use/rail  banking  requests  under  49 
CFR  1152.29*  must  be  filed  by  Felvuary 
15, 1993.  Petitions  to  reopen  or  requests 
for  public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  F^miary  23. 
1993,  with:  Office  of  the  Secretary,  Case 
Control  Branch.  Interstate  Commerce 
Commission,  Washinston,  DC  20423. 

A  copy  of  any  pleaoing  filed  with  the 
Commission  should  be  sent  to  BN's 
representative:  Sarah  J.  Whitley, 
Burlington  Northern  Railroad  Company, 
3800  Continental  Plaza,  777  Main 
Street.  Fort  Worth.  TX  76102. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

BN  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any.  on  the  environmental  and 
historic  resources.  The  Section  of 
Energy  and  Environment  (SEE)  will 
issue  an  environmental  assessment  (EA) 
by  February  8, 1993.  Interested  persons 
may  obtain  a  copy  of  the  EA  by  wrriting 


<  Pursuant  to  49  CFK  1152.S0(d)(2).  die  railrowi 
must  file  a  Tariflod  notice  with  iIm  Cammiaakm  at 
least  SO  days  bafoi*  the  ahanrtnninit  or 
discontiBuanca  U  to  be  rnnwimntited.  BN  indicated 
in  its  verified  notice  a  proposed  consummatkn  date 
otFafaniary  1, 19«3;  hoiwvat.  because  the  variOed 
notice  was  not  filed  «itU  iMiaary  14. 1983, 
coosummatioo  slMiuld  not  take  place  priot  to  Kiasch 
S,  1993.  BhTi  representative  has  confirmed  the 
corrected  consummauon  date. 

'A  stay  will  be  issued  routinely  tiy  tiie 
CcmmissiaD  in  those  proceedings  wiMf«  an 
informed  decisioa  on  smiianwwntal  ksems 
(whether  raised  by  a  party  or  by  the  Ounmission's 
Sectloa  of  Energy  and  EnTiroooiant  ia  its 
independent  tnrestigatfon)  caonoc  be  made  befcre 
the  effective  date  of  the  notice  of  aaaBption.  Sse 
Exemption  of  Oul-cf  Service  iiaif  Unec  S  IX.C3d 
377  (lose).  Any  Mtity  seaUng a sUy  Involviag 
enviionaiental  coacams  is  encouraged  to  file  its 
request  as  soon  ss  possible  in  order  to  permit  this 
CommieBkailo  seview  and  act  OD  the  M^aesl  bsfore 
the  sflecth'v  dale  ci  this  ami|MkM. 

*  See  ffesByr.  afHaM  Abaitdanmml    Ofh"  ^f 
Finon.  Assitt..  4  LCCld  164  (1987) 

*  The  Cammission  will  accept  a  late-fllad  tall  usa 
request  as  long  as  it  retains  (urisdictioa  to  do  sa 


to  SEE  (room  3219,  Interstate  Commerce 
Commission,  Washington,  DC  20423)  or 
by  calling  Elaine  Kaiser,  Chief  of  SEE, 
at  (202)  927-6248.  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  davt 
after  the  EA  is  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  ia  •  subsequent  decision. 

Decided:  Jamiary  28, 1993. 

By  the  Conimission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Sidaey  L.  Strickland.  Ir.. 
Sacietajy. 

[PR  Doc.  93-2547  Filed  2-2-93;  8:45  Mi) 
BiLUNO  cooems-ei-« 


DEFARTMEKT  OF  JUSTICE 

Lodging  ol  Conaant  OecTM  Under  ttM 
OaanAirAd 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  the  20th  day  of  January. 
1993,  a  proposed  Consent  Decree  in 
United  States  v.  Arizona  Electric  Power 
Cooperative.  Qvil  Action  CIV  92-383 
TUC  RBM,  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
Arizona.  The  Complaint  was  filed  in 
this  case  for  dvil  penalties  and 
injunctive  relief  against  Arizona  Electric 
Power  Cooperative  pursuant  to  sections 
111(e)  and  113(b)  of  the  Clean  Air  Act 
("Act").  42  U.S.C.  7411(e)  and  7413(b), 
for  violations  of  the  Arizona  State 
Implementation  Plan  (SIP)  by  failing  to 
obtain  a  State  ;>ermit  before  modifying 
its  pollution  control  operating 
procedures  and  for  violations  of  the 
New  Source  Performance  Standards  at 
40  CFR  60.11(d).  that  prohibits 
operation  of  a  ma\at  source  without 
practicing  gix>d  air  pollution  control  to 
minimize  discharges  of  pollutants.  The 
violations  involved  operations  of 
Generating  Units  Nos.  2  and  3  at  the 
Apache  Generating  Station,  near 
Cochise,  Arizona. 

The  proposed  Consent  Decree 
requires  that  the  defendant  pay 
$120,000  in  settlement  of  the  United 
States'  claims  for  dvil  penalties.  The 
defendant  is  subject  to  an  injunction 
requiring  future  operations  to  be  in 
compliance  with  the  Arizona 
regulations  contained  in  the  SIP. 
Additionally,  the  consent  decree 
requires  the  installation  of  redesigned 
and  modified  sootblower  on  Unit  No.  2 
and  testing  to  determine  the  need  for 
modifying,  and  modifying  if  fotmd 
necessary,  its  electrostatic  predpitator 
on  Unit  No.  2.  The  decree  requires 


payment  of  stipulated  penalties  in  the 
event  of  violation  of  emissions 
standards  spedfied  in  the  decree  or  of 
time  recpiirements  for  modifying  and 
testing  of  equipment. 

For  thirty  (30)  days  from  the  date  of 
publication  of  this  notice,  the 
Department  of  Justice  will  receive 
written  comments  relating  to  the 
Consent  Decree  from  persons  who  are 
not  parties  to  the  action.  Comments 
should  be  addressed  to  the  Acting 
Assistant  Attorney  General. 
Environment  and  Natural  Reeouicae 
Division.  Department  of  Justice. 
Washington.  DC  20530  and  diould  refer 
to  United  States  v.  Arizona  Eiedric 
Power  Cooperative.  D.J.  Ref.  No.  90-6- 
2-1-1441. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Region  DC  office  of  the 
U.S.  EnvironmentalProtection  Agency, 
75  Hawthorne  Street.  San  Francisco, 
California  94105. 

Copies  of  the  Consent  Decree  also 
may  oe  examined  at  the  Consent  Decree 
Library.  1120  G  Street,  NW.,  4th  Floor, 
Washington,  DC  20005,  telephone 
number  (202)  634-0892.  A  copy  of  the 
Consent  Decree  may  be  obtained  In 
person  or  by  mail  from  the  Consent 
Decree  Library.  In  requesting  a  copy, 
please  tender  a  check  in  the  amount  of 
$6.00  (25  cents  per  page  reproduction 
charge)  payable  to  "Consent  Decree 
Ubrary." 
loha  C  GrudsB, 

Chief,  Environmental  Enforcement  Section. 
[PR  Doc  93-2474  Filed  2-2-93;  8:45  an) 
rnnum  COOK  4«te-e«-M 


Lodging  of  Conaant  Dacraa  Purauanl 
tothaClaanAirAct 

In  accordance  with  Departmental 
policy,  set  out  in  28  CFR  50.7,  notice  Is 
nereby  given  that  on  January  19, 1993, 
a  proposed  consent  decree  in  settlement 
o( United  States  v.  Industrial  Resources. 
Inc..  RJf.S.  Lee.  Inc..  and  Santa  Fe 
Engineers.  Inc..  Civil  Action  No.  93- 
00038  HMF.  was  lodged  with  the  United 
States  IMstrict  Court  for  the  District  of 
Hawaii.  In  the  Complaint  in  that  action, 
the  United  States  seeks  civil  penahiee 
and  injimctive  rebef  for  alleged 
violations  of  the  National  Emission 
Standards  for  Hazardous  Pollutants 
promulgated  under  section  112  of  the 
Qean  Air  Act,  42  U.S.C  7412.  and 
codified  at  40  CFR  part  6 1 ,  subpart  M. 
The  alleged  violations  occurred  in 
December  1988  and  February  1989  at 
the  renovation  of  the  Tripler  Army 
Hospital.  Ft.  Shafler,  Honolulu,  Hawaii, 
and  in  June  1989  at  the  Market  Place, 
Kauai,  Hawaii.  The  proposed  settlement 
requires  the  payment  of  a  dvil  penalty 
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of  $30,000  and  impose*  in}unctive  relief 
reeaiding  future  work  involviog 
asbestos. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Asristtnt  Attorney  General  of  the 
Enyinmraent  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611,  Washington,  DC  20044. 
Comments  shotild  refiar  to  United  Stales 
V.  Industrial  Resources,  Inc.,  et  of.,  D.J. 
Ref.  No.  90-5-2-1-1403. 

The  oonsent  decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  EKstrict  of  Hawaii,  room  C- 
242,  United  States  Courthouse,  300  Ala 
Moana  Blvd.,  Honolulu,  Hawaii  96650; 
at  the  Region  IX  Office  of  the 
Environmental  Protection  Agency,  75 
Hawthorne  Street,  San  Francisco, 
California  94105;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  (2000S)  Tel. 
(202)  624-0892.  A  copy  of  the  consent 
decree  may  be  obtained  in  person  or  by 
mail  fiDom  the  Document  Center.  In 
requesting  a  copy,  please  tender  a  check 
in  the  anunmt  of  $5^5  (25  cents  per 
page  reproduction  dmrge)  payable  to 
the  Coaseitf  Decree  Library. 
JolMCCrsdea, 

Chief,  Bnvironaieirtal  Enforcement  Sectkyn, 
EnviwnMomt  and  Motain/  Besoanes  Division. 
(FR  Doc  93-2472  FOai  2-2-92;  BM  am) 
BIUJNQ  OOOe  4«1»4MI 


Lodging  of  ConeenI  Decree  In  UnHed 
Stateev.  Town  off  LoweM,  IN 

In  accordance  with  28  CFR  50.7, 
notice  is  hereby  given  that  on  January 
19, 1993,  a  proposed  Consent  Decree  in 
United  States  of  America  v.  Tomtj  of 
Lowell,  Indiana,  Civil  Action  No.  H91- 
191,  was  lodged  with  the  United  States 
Distrldt  Court  for  the  Northern  District 
of  Indiana.  This  action  was  brought 
pursuant  to  the  Safe  Drinking  Water  Act 
("SDWA"),  42  U.S.C  300f  et  seq.  The 
complaint  alleged  that  Defendant  Town 
of  Lowell  violated  certain  requirements 
of  the  SDWA,  the  National  Primary 
Drinking  Water  Regulations,  codified  at 
40  CFR  part  141,  and  an  Administrative 
Order  Issued  by  the  United  States 
Environmental  Protection  Agency 
pursuant  to  SDWA  section  1414(g),  42 
U.S.C  30O-g-3,  requiring  the  Town  to 
comply  with  the  fluoride  maximum 
contaminant  level  by  December  1, 1989. 

Under  the  proposed  Decree,  the  Town 
of  Lowell  will  abide  by  a  schedule  that 
will  bring  the  Town  into  compliance 
with  the  fluoride  maximum 
contaminant  level  by  June  16. 1095. 


through  either  (1)  constructioD  of  •  new 
water  well  source,  or  (2)  connection 
with  an  existing  water  system.  In 
addition,  the  Town  will  pay  a  dvU 
penalty  of  $65 ,000. 

The  Department  ol  Jnstioe  wrill  receive 
comotents  oo  the  proposed  Coneaiil 
Decree  for  a  period  of  30  days  from  the 
date  of  publication  of  this  Notka. 
Comments  should  be  addraased  to  the 
Assistoat  Attorney  General, 
EnviroDoient  and  Natural  Reeouicas 
Division,  VS.  Department  of  Justice, 
Washington.  DC  20530.  All  comments 
should  refor  to  United  States  v.  Town  cf 
Lowell,  Indiana,  D.J.  Ref.  No.  00-5-1-1- 
3644. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Region  V  Office  of  ihe 
U.S.  EnviranmentalProtection  Agency, 
111  Weet  Jackscm  Street,  Third  Floor, 
Chicago.  Illinois  60604  (312-B86-0S56); 
the  Office  of  the  United  States  Attorney 
for  Northern  Indiana,  507  State  St,  4th 
Floor,  Hammond,  Indiana  46320  (219- 
937-5364);  and  tlte  U.S.  Department  of 
Justice,  Consent  Decree  Library,  1120  G 
Street.  NW.,  4th  Floor,  Washington,  DC 
20005  (202-624-0892).  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Dearee  library.  In  requesting  a 
copy,  please  epedfy  the  document 
sought,  togethw  with  a  check  pajrable  to 
the  "Consent  Decree  Library"  for  $4.25 
($.25  per  page  reproduction  costs). 
lohnCOadaB. 

Qiief  Environmental  Enforcement  Section, 
Environment  and  Natural  Reeourcet  Divieion. 
(FR  Doc.  93-2473  Filed  2-2-93;  8:45  am] 

mkxtm  COOK  44io-ei-« 


Lodging  off  Coneent  Decree  Pureuanl 
to  the  Clean  Air  Act  (CAA) 

In  accordance  with  28  CFR  50.7. 
notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  v.  Twin 
County  Recycling  Corp.  (Twin  County) 
(E.DJ4.Y.).  Qvil  Action  Na  89-0946, 
was  lodged  with  the  United  States 
District  Court  for  the  Eastern  District  of 
New  York  on  January  22. 1993.  The 
Consent  Decree  requires  Twin  Coimty  of 
Hicksville,  New  York  to  apply  to  the 
New  York  State  Department  of 
Environmental  Conservation  for  a 
special  condition,  to  be  included  in  its 
ihcility*8  Certificate  to  Operate  a  source 
of  air  contamination,  which  would  limit 
the  facility's  operation  to  7,092  hours 
per  calendar  year.  The  Consent  Decree 
further  reouires  Twin  County  to  pay  a 
dvil  penalty  in  the  amount  of  $6,500  to 
the  United  States  for  its  failure  to 
comply  timely  with  an  iafbrmation 
request  under  section  114of  theCAA 
and  an  Administrative  Order  issued  by 


the  Environmental  Protection  Agency 
under  section  1 13(a}  of  the  CAA  to 
conduct  stack  emissions  testing  at  the 
facility. 

The  Department  of  Justice  will 
receive,  for  a  period  ol  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice.  Washington,  DC  2O530,  and 
should  refer  to  United  States  v.  TWo 
County  Recycling  Corp..  D.O.J.  No.  90- 
5-2-1-1345. 

Tbe  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Eastern  Ehstrict 
of  New  York,  1  Pierrepont  Plaza.  11th 
Floor,  Brooklyn,  New  York  11021;  the 
Region  n  Office  of  the  Environmental 
Protection  Agency,  26  Federal  Plaza, 
New  York,  New  York.  10278;  and  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor,  Washington,  DC  20005, 
(202)  624-0892.  In  requesting  a  copy, 
please  refer  to  the  referenced  case  and 
enclose  a  check  in  the  amount  of  $2.75 
(25  cents  per  page  reproduction  costs) 
payable  to  Coneent  Decree  Library. 
jAhnCCnMiflB. 

Chief  Environmental  Enforcement  Section, 
Environment  and  Natural  Besoiuces  Dtritioc 
(FR  Doc  93-2471  FUmI  2-2-93;  8:41  ami 
BKIMO  OOOC  4«1S-S1-« 


[AACVA  Order  Na  79-81] 

Privacy  Ad  of  1974;  Syeteote  of 
Recorde 

Pursuant  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a)  and  Office  of  Management 
and  Budget  Circular  No.  A-130, 
Department  components  have  reviewed 
their  Privacy  Act  systems  of  records  to 
identify  any  minor  changes  that  will 
clarify  and/or  more  accurately  describe 
their  systems  of  records.  As  a  result,  the 
Department  is  republishing  four  systems 
of  records  and  (me  appen<^  of  system 
locations. 

Specifically,  the  Office  of  the  Pardon 
Attorney  is  republishing  Hbne  systems 
of  records  entitled  "Executive  Clemency 
Files,  Justice/OPA-001," 
"Miecrilaneoos  Conespondence  File, 
Ju8tica/OPA-O02,"  and  "Freedom  of 
Information/Privacy  AcU  (FOI/PA) 
Reouest  Fik,  Justice/OPA-003."  la 
addition,  the  Executive  Office  for 
United  Stales  Attorneys  is  r^ublishing 
the  "Appendix  of  Uakad  States 
Attoneys'  Office  Locations,  Justice/ 
USA-999."  Finally,  the  Antitrust 
Division  is  repid>lishing  its 
"Congressional  end  White  Heuse 
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Referral  Correspondence  Log  File, 
Justice/ ATR-002"  system  to  show  that 
the  records  will  be  retrieved  firom  the 
system  not  only  by  name  of  the  person 
who  originated  the  inouiry  but.  on 
occasion,  by  name  of  the  individual 
who  may  have  "referred"  the  inquiry  to 
the  Antitrust  Division.  As  a  result,  the 
system  will  now  cover  a  new  category 
of  individuals.  Accordingly,  we  are 
providing  an  opportunity  to  comment 
on  the  routine  uses  of  the  system  in 
accordance  with  5  U.S.C  552a(e)  (4)  and 
(11).  Address  any  comments  to  Patricia 
E.  Neely,  Staff  Assistant.  Systems  Policy 
Staff.  Justice  Management  Division, 
Department  of  Justice.  Washington.  DC. 
20530  (room  850,  Wa^iington  Center 
Building). 

All  changes  to  the  systems  of  records 
have  been  itaUdzed  for  pubUc 
convenience. 

Dated:  December  7. 1992. 
Harry  H.  Flkkingar. 

Assistant  Attorney  General  for 
Administration. 

JUSTICE/OPiMWI 

SYSTEM  NAME: 

Executive  Clemency  Files. 

SYSTEM  LOCATION: 

Office  of  the  Pardon  Attorney  (OP A). 
U.S.  Department  of  Justice,  500  First 
Street,  NW.,  Seventh  Floor,  Washington, 
DC.  20530 

CATEOOMES  OF  MOIVBUALS  COVERED  BY  THE 

system: 

Individuals  who  have  applied  for  or 
been  granted  Executive  clemency. 

CATEOOMES  OF  RECORDS  M  THE  SYSTEM: 

The  system  contains  the  individual 
petitions  for  executive  clemency  and 
accompanying  oath  and  character 
affidavits,  investigatory  material, 
evaluative  reports,  official  and  other 
correspondence,  both  solicited  and 
unsolicited  and  inter-agency  and  intra- 
agency  correspondence  and  memoranda 
relating  to  individual  petitions  for 
clemency.  The  system  includes 
Presidential  Clemency  Board  files 
transferred  to  the  OPA  upon  termination 
of  the  Board  on  September  15. 1975. 

AUTHORITY  FOR  MAMTENAMCE  OF  TNE  SYSTEM: 

The  system  is  established  and 
maintained  in  accordance  with  the 
United  States  Constitution,  Article  II, 
Section  2;  Executive  Order  of  the 
President  dated  Jime  16, 1893;  Order  of 
the  Attorney  General  No.  1011-83,  48 
FR  22290  (1983).  as  codified  in  28  CFR 
1.1  et  seq.;  Order  of  the  Attorney 
General  No.  1012-83.  48  FR  22290 
(1983),  as  codified  in  28  CFR  0.35  and 


0.36:  E.0. 11878  dated  September  10, 
1975:  and  44  U.S.C.  3101. 

PURPOSE  OF  TME  SYSTEM: 

Exectutive  clemency  files  are 
maintained  by  the  Attorney  General  or 
his  designee  to  investigate  each  petition 
for  Executive  clemency,  to  review  each 
petition  and  the  information  developed 
by  the  investigation  and  to  determine 
whether,  in  his  judgment,  the  request 
for  clemency  is  of  sufficient  merit  to 
warranty  a  recommendation  for 
favorable  action  by  the  President.  The 
information  also  is  used  by  Federal 
parole  authorities  and  other  Department 
of  Justice  employees  to  assist  them  in 
the  performance  of  their  official  duties. 

ROUTWE  USES  OF  RECORDS  MAMTAMEO  M  TNE 
SYSTEM.  MCU«NO  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records  in  the  system  may  be  used  as 
follows:  (a)  To  provide  information  to 
the  President  and  member  of  his  staff  to 
facilitate  the  consideration  of  the 
Attorney  General's  recommendation 
regarding  each  petition  for  Executive 
clemency:  (b)  to  prepare  notices  to  the 
public  of  the  name  of  each  grantee  of 
clemency,  date  of  Presidential  action, 
nature  of  clemency  granted,  nature  of 
grantee's  offense,  date  and  place  of 
sentencing,  description  of  sentence 
imposed,  and  names  of  character 
affiants  and  interested  parties;  to 
disclose  similar  information  to  that 
specified  above  with  respect  to 
clemency  denials  of  general  pubUc 
interest  if  the  disclosure  does  not 
constitute  an  unwarranted  invasion  of 
privacy:  (c)  to  prepare  bound  and 
indexed  volumes  containing 
photocopies  of  the  official  warrant  of 
clemency  granted  each  recipient  of 
clemency  as  a  public  and  official  record 
of  Presidential  action;  (d)  upon  specific 
request,  to  advise  the  requester  whether 
a  named  person  has  applied  for,  been 
granted  or  denied  clemency,  the  date 
thereof,  and  the  nature  of  the  clemency 
granted  or  denied;  (e)  upon  specific 
request,  to  make  closed  files  available 
for  historical  research  purposes  when  in 
the  public  interest  and  in  conformity 
with  Department  of  Justice  policy;  (f)  to 
provide  information  which  indicates  a 
violation  or  apparent  violation  of  law. 
whether  dvil,  criminal  or  regulatory  in 
nature,  to  the  appropriate  agency, 
whether  Federal,  State,  local  or  foreign; 
or  to  provide  information  either  in 
connection  with  the  solidtation  of 
information  necessary  and  relevant  to 
Executive  clemency  review  or  to  assist 
these  agendes.  where  appropriate,  in 
performing  their  law  enforcement 
responsibilities  in  situations  other  than 
those  involving  a  violation  or  apparent 


violation  of  law,  e.g..  state  parole  or 
demency  review;  (g)  to  provide 
information  to  present  and  former  law 
enforcement  and  judidal  authorities  to 
permit  the  formulation  of  comments  and 
recommendations  regarding  individual 
clemency  matters  arising  from  cases 
with  which  they  may  be  familiar;  (h)  to 
provide  information  to  assist  sentendng 
authorities  in  executing  appropriate 
actions  subsequent  to  Presidential 
clemency  dedsions;  (i)  to  release 
information  in  a  proceeding  before  a 
court  or  adjudicative  body  before  which 
the  OPA  is  authorized  to  appear  when 
(1)  one  of  the  following  is  a  party  to  or 
has  an  interest  in  the  litigation:  i.  the 
OPA;  ii.  any  employee  of  the  OPA  in  his 
or  her  official  capadty;  iii.  any 
employee  of  the  OPA  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee:  or.  iv.  the 
United  States  where  the  OPA 
determines  that  it  is  likely  to  be  affected 
by  the  litigation:  and  (2)  tihe  records,  or 
information  derived  therefrom,  are 
determined  by  the  OPA  to  be  arguably 
relevant  to  the  litigation;  (j)  to 
disseminate  information  to  the  news 
media  and  the  public  piu^uant  to  28 
CFR  50.2  unless  it  is  determined  that 
release  of  the  specific  information  in  the 
context  of  a  particular  case  would 
constitute  an  unwarranted  invasion  of 
personal  privacy:  (k)  to  make 
information  available  to  a  Member  of 
Congress  or  staff  acting  upon  the 
Member's  behalf  when  the  Member  or 
staff  requests  the  information  on  behalf 
of  and  at  the  request  of  the  individual 
who  is  the  subjed  of  the  record:  and  (1) 
to  make  records  available  to  the 
National  Archives  and  Record 
Administration  and  to  the  General 
Services  Administration  in  records 
management  inspections  conduded 
under  the  authority  of  44  U.S.C  2904 
and  2906. 

POUOES  AND  PRACTICES  FOR  STORMQ, 
RETRKVWIQ,  ACCESSMQ,  RETAIMNQ,  AND 
OBPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAQE: 

Information  in  the  system  is 
maintained  in  its  original  form  (i.e.. 
paper  letters,  notes  and  memoranda) 
and  stored  in  locked  file  cabinets  in  the 
OPA  and  in  the  Federal  Records  Center 
in  Suitland,  Maryland. 

RETRKVABHJTY: 

Information  is  retrieved  by  using  a 
name  index  to  obtain  the  case  file 
number  assigned  to  each  applicant  for 
Executive  clemency. 
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bioni^kxBooataiiMd  in  the  tystem 
is  protflctad  ia  accordance  with 
DepavtOMi^  of  Justice  ncuzity 
regulatione  for  Priracy  Act  syetems  of 
records.  Files  are  maintained  in  the 
OPA  or  in  the  Federal  Records  Center, 
are  not  coatmisgled  with  other 
Department  of  )«stioe  reccntlfl,  and  are 
maide  available  only  in  accordance  with 
the  aforementioned  routine  uses.  Whan 
not  in  the  custody  of  an  apiMXJpriate 
official,  records  are  stored  in  a  central 
file  room  in  a  secure  government 
building. 

RETENT10M  AND  DOPOSAL: 

Records  are  stored  in  the  OPA  and 
closed  cases  generally  are  transfisrred  to 
the  Federal  Records  Center  in  Suitland, 
Maryland  when  two  years  old.  Except 
for  clemency  reports  which  are 
furnished  to  the  President  in  connection 
with  clemency  application.  Presidential 
responses,  warrants  or  other  doomients 
signifying  the  President's  action  in  a 
clemency  case,  and  cases  which  may  be 
designated  by  the  Pardon  Attorney  as 
having  significant  public  interest, 
records  are  destroyed  after  15  years. 


SVSmi  aMMQEIItS)  AND  i 

PardaD  Attoraey,  Office  of  the  Pardcm 
Attorney,  Department  of  Justice,  500 
Fiitt  Street.  NW..  Serenth  Floor, 
Washingttm.  DC  20530 

Address  iapiiriee  to  the  Pardon 
Attorney,  Department  of  Justice,  500 
First  ^reet.  NW^  SevenOi  Fhor. 
Washiagton,  DC  20530 

RECORD  Access  fnoccounES: 

While  the  Attorney  General  has 
exemp>ted  Executive  Clemency  files 
firom  the  access  provisions  of  the 
Privacy  Act,  requests  for  discretionary 
releases  of  records  shall  be  made  in 
writing  to  the  system  manager  listed 
above  with  the  envelope  and  letter 
clearly  marked  "Privacy  Access 
Request"  Inciade  in  th«  request  the 
general  subject  mattOT  of  the  docunraot 
Provided  fi^l  name,  current  address, 
date  and  place  of  birth,  signatiire  (which 
must  be  notaiizad}  and  a  retuiB  addrass 
for  transmitting  the  information. 

CONILSIMQ  MCORO  PNOCflOURESt 

While  the  Attorney  General  has 
exempted  Executive  Clemency  files 
from  the  correction  (contest  and 
amendmoit}  provisions  of  the  Privacy 
Act,  rsqaests  for  the  diacretioDaiy 
correctfon  (oontest  and  amendment)  of 
records  should  be  directed  to  the  ^stem 
manager  listed  above,  stating  clearly  and 
concisely  what  information  is  being 
contested,  the  ressoin  iar  contesting  it 


and  the  proposed  amendment  to  die 
infasmstion  siwight. 

RECORD  SOURCC  CA1CQ0RKS: 

Sovccas  of  informatioo  are  the  OPA 
staff,  individual  applicants  for  clemency 
and  thair  ret^esentstives.  Federal 
Bureau  of  Investigation  or  other  official 
investigatory  reports.  Bureau  of  Prisons 
records.  Armed  Forces  reports, 
probation  of  peroVe  reports,  and  reports 
from  individuals  or  non-Feder^ 
organizations,  both  solicited  and 
unsolicited. 


SYSTEMS  tagMTTID  mOM  CSITAM  I 

or  THE  act: 

The  Attorney  General  has  exempted 
this  system  bom  subsection  (d)  of  tlM 
Privacy  Act  pursuant  to  5  U.SU1 
552a(j)(2).  Rules  have  been  promulgated 
in  accordance  with  the  requirements  of 
5  U.S.C  553  (b),  (c)  and  (e)  and  have 
been  published  in  the  Federal  RagtHar. 

Justica^OPA-002 

SYSTEM  NAME: 

Miscellanceous  Correspondaaoe  File. 

SYSTEM  LOCATKM: 

Office  of  the  Pardon  Attorney  (OPA), 
U.S.  Department  of  Justice,  500  First 
Street.  NW..  Seventh  Floor  Wa^n^on 
D.C.  20530 

CATEQORCS  of  SnVDUALS  COVERED  VfTTK 
SYSTEM: 

Indivkluak  who  are  the  named 
subjects  of  OPA  incoming  and  outgoing 
correspondence,  but  who  have  not 
form^y  applied  for  or  received 
Executive  clemency.  Also,  individuals 
who  have  corresponded  with  the  OPA, 
either  directly  or  by  reforral,  but  whoee 
correepondence  eithw  may  or  may  not 
pertain  to  a  particular  named 
individuri,  inchiding  the 
correspoDdent,  or  whose 
correspondence  does  not  contain  a 
request  for  infbrmatian  imder  the 
Freedom  of  Information/Privacy  Acta. 


CATEQORCS  OF  RECORDS  MTMB  SYSme 

The  system  contains  miscellaneous 
correspondence  originated  by  OPA  and 
received  by  OPA,  either  directly  or  by 
refenal,  exduding  correspondence 
pertaining  to  (1)  individiitds  who  have 
formally  applied  fat  at  received 
Executive  clemency  sod  (2)  individuals 
who  have  made  formal  reqiiests  fat 
records  tmdet  the  Freedom  of 
informatioR/Private  Acts. 

AUTNORnY  FOR  MAMTENANCE  OP  THE  system: 

The  system  is  estabtished  and 
maintained  in  accordance  with  the 
United  States  Constitution.  Article  n, 
Sectitm  2:  Executive  Order  of  the 
President  dsfted  June  16, 1693;  Ordwef 


the  Attorney  General  No.  1011-83. 48 
FR  22290  (1983),  as  codified  in  28  CFR 
1.1  et  seq.;  Order  of  the  Attorney 
General  No.  1012-83,  48  FR  22290 
(1983),  as  codified  in  28  CFR  0.35  and 
0.36;  E.0. 11878  dated  September  10, 
1975;  and  44  U.S.C  3101. 

FURFOSE  OF  TME  SVSIEH: 

Records  is  the  ^stem  are  used  Vy 
employees  in  the  perfomk8sx:e  of  their 
duties  for  reference  and  informational 
purposes  to  fodlitate  efficient,  accurate 
and  consistent  responses  to  oral  and 
writlsn  inquiries,  poticalarly 
sxiccessive  inquiries,  and  to  provide 
access  for  a  reasonable  period  of  time  to 
any  relevant  and  necessary  information 
which  may  assist  in  formulating  policy 
and/or  ia  considering  potential  vad/at 
in  considering  potential  candidates  for 
Executivo  doBMDcy. 

ROUTME  BSBS  OF  RECORDS  MAMTAMED  M  TMB 
SYSTM,  MCUIDMO  CATSaORKS  OF  MERE  AMD 
TW  FtJRFOSES  OF  SUCM  USES: 

Records  in  die  system  may  be  used  as 
follows:  (a)  To  provide  information  to 
the  President  and  members  of  his  staff 
which  may  be  of  political,  policy  or 
official  interest  and/or  which  may  assist 
them  in  formulatii^  policy  dedsfons 
regarding  die  e^nrdse  of  Executive 
clemency;  (b)  to  releese  inforraatioD  in 
a  proceeding  before  a  court  or 
adjudicative  body  before  which  the  OPA 
is  authorized  to  appeer  when  (1)  one  of 
the  following  is  a  party  to  or  has  an 
interest  in  the  liticBtkm:  i.  The  GPA;  IL 
any  employee  of  me  OPA  in  his  or  her 
official  capacity;  tii.  any  employee  of 
the  CX>A  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  has  agreed  to  represent  the 
employee;  or,  iv.  the  United  States 
where  the  OPA  determines  that  M  Is 
likely  to  be  affected  by  the  litigation; 
and  (2)  the  records,  or  information 
derived  therefrom,  are  determined  by 
the  OPA  to  be  arguably  relevant  to  the 
litigation;  (c)  to  disseminate  infennatioo 
to  ue  newt  media  uid  the  public 
pursuant  to  28  CFR  50.2  unless  H  Is 
determined  that  release  of  the  spedSc 
information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  Invasion  of  personal 
privacy;  (d)  to  make  lnformeti<Mi 
avail^le  to  a  Member  of  Congress  or 
staff  acting  upon  the  Member's  briirif 
«idien  the  Member  or  staff  requests  die 
inforraetion  on  behrif  of  and  at  the 
request  of  the  individual  who  is  dM 
subject  of  the  record;  (e)  to  make  records 
avaiUMe  to  the  Nationd  Aidilv<es  and 
RecOTds  AdministratioB  and  the  General 
Services  Administrstiao  in  reoords 
managemwrt  inspections  conducted 
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luider  the  authority  of  44  U.S.C  2904 
and  2906. 

POUCKS  AND  PRACnCCS  TOM  STOMNO, 
RETMEVWQ,  ACCC8SMQ,  RTrAMMQ,  AND 

D«si>osMQ  or  RECOMW  M  TMt  trtrm: 
storage: 

Information  in  the  system  is 
maintained  in  its  original  form  (i.e.. 
paper  letters,  notes  and  memoranda) 
and  stored  in  locked  file  cabinets  in  the 
OPA. 

retricvasnjty: 

Information  is  retrieved  by  the  name 
of  the  individuals  covered  by  the 
system. 

SAFEOUAIOt: 

Information  in  the  system  is  protected 
in  accordance  with  Department  of 
Justice  security  regulations  for  Privacy 
Act  systems  of  records.  Records  are 
maintained  in  the  OPA  and  are  not 
commingled  with  other  Department  of 
Justice  records.  When  not  in  the  custody 
of  an  appropriate  official,  records  are 
stored  in  a  central  file  room  in  a  secure 
government  building. 

RETENTKM  AND  disposal: 

Records  are  destroyed  at  the  end  of 
the  calendar  year  following  the  calendar 
year  in  which  they  were  received 
(incoming  correspondence).  If  an 
individual  covered  by  the  system 
formally  applies  for  or  receives 
Executive  clemency,  all  records 
pertaining  to  that  individual  will  be 
transferred  immediately  to  the 
Executive  Qemency  Files  (JUSTICE/ 
OPA-001). 

SYSTEM  MANAQEIKS)  AND  ADDRESSES: 

Pardon  Attorney,  Office  of  the  Pardon 
Attorney,  Department  of  Justice,  500 
First  Street,  NW..  Seventh  Floor. 
Washington.  DC  20530. 

NOmRCAHON  PROCEDURE: 

Address  inquiries  to  the  Pardon 
Attorney,  Department  of  Justice,  500 
First  Street.  NW..  Seventh  Floor. 
Washington.  DC  20530. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  records  in  the  system 
shall  be  made  in  writing  with  the 
envelope  and  letter  clearly  marked 
"Privacy  Access  Request"  and  shall  be 
addressed  to  the  system  manager  listed 
above.  Include  in  the  request  me  general 
subject  matter  and  date  of 
correspondence.  Provide  full  name, 
current  address,  date  and  place  of  birth, 
signature  (which  must  be  notarized)  and 
a  return  address  for  transmitting  the 
information. 


CONTESnNO  RECORD  PROCEDURES: 

Reouests  to  contest  or  amend  records 
shall  oe  addressed  in  writing  to  the 
system  manager  and  shall  state  clearly 
and  concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it, 
and  the  proposed  amendment  to  the 
information. 

RECORD  SOURCE  CATEOORKS: 

Sources  of  information  are  the 
individuals  covered  and  the  OPA  staff. 

SYSTEMS  EXEMTTED  PROM  CCRTAM  PROVISIONS 
OFTHEACn 

None. 
JUSTICE/OPA-003 
SYSTEM  name: 

Freedom  of  Information/Privacy  Acts 
(FOI/PA)  Request  File 

SYSTEM  LOCATION: 

Office  of  the  Pardon  Attorney  (OPA). 
U.S.  Department  of  Justice,  500  First 
Street.  NW..  Seventh  Floor  Washington. 
DC.  20530 

cateoorks  op  moivinials  covered  by  the 
system: 

Individuals  who  have  submitted 
requests  pursuant  to  the  FOI/PA  (5 
U.S.C  552  and  552a)  for  copies  of 
records  in  the  custody  of  the  OPA. 

CATEOORKS  OP  RECORDS  M  THE  SYSTEM: 

The  system  contains  the  FOI/PA 
requests  and  a  copy  of  the  outgoing 
response  advising  the  requester  of  the 
disposition  of  the  request.  The  system 
includes  copies  of  the  requested  records 
which  have  not  been  released  either  in 
whole  or  in  part.  In  addition,  it  also 
contains  copies  of  memoranda 
addressed  to  the  Office  of  Information 
and  Privacy  prepared  in  coimection 
with  any  administrative  appeals  of  the 
Pardon  Attorney's  determination,  and 
copies  of  the  pleadings  filed  in 
connection  with  any  judicial  appeals. 

AUTHORITY  FOR  MAINTENANCE  OP  THE  SYSTEM: 

The  system  is  established  and 
maintained  in  accordance  with  the 
United  States  Constitution,  Article  n. 
Section  2;  Executive  Order  of  the 
President  dated  June  16, 1893;  Order  of 
the  Attorney  General  No.  1011-83, 48 
FR  22290  (1983),  as  codified  in  28  CFR 
1.1  et  seq.;  Order  of  the  Attorney 
General  No.  1012-83,  48  FR  22290 
(1983),  as  codified  in  28  CFR  0.35  and 
0.36;  E.0. 1187  dated  September  10, 
1975:  and  44  U.S.C.  3101. 

PURPOSES  OP  THE  SYSTEM: 

The  FOI/PA  Request  File  is 
maintained  to  fedlitate  complete, 
accurate  and  consistent  responses  to 
written  FOI/PA  requests  and  to  expedite 


response  time.  The  system  also  assists 
the  OPA  in  compiling  its  contribution  to 
the  Department  of  Justice  annual  FOI/ 
PA  statistical  reports  and  enables  it  to 
readily  determine  that  portion  of  its 
resources  devoted  to  FOI/PA  processing. 
The  FOI/PA  Request  File  also  aids  in 
processing  administrative  and  judicial 
appeals  of  access  and  amendment 
denials. 

ROUTVC  USES  OF  RECORDS  MAHfTAMED  M  THE 
SYSTEM,  MCLUOMQ  CATEOORKS  OP  USERS  AND 
THE  PURPOSES  OP  SUCH  USES: 

Records  in  the  system  may  be  used  as 
follows:  (a)  To  release  information  in  a 
proceeding  before  a  court  or 
adjudicative  body  before  which  the  OPA 
is  authorized  to  appear  when  (1)  one  of 
the  following  is  a  party  to  or  has  an 
interest  in  the  litigation:  i.  The  OPA;  ii. 
any  employee  of  tne  OPA  in  his  or  her 
official  capacity;  iii.  any  employee  of 
the  OPA  in  his  or  her  individual 
capacity  where  the  Department  of 
Justice  has  agreed  to  represent  the 
employee;  or  iv.  the  United  States  where 
the  OPA  determines  that  it  is  likely  to 
be  affected  by  the  litigation;  and  (2)  the 
records,  or  information  derived 
therefrom,  are  determined  by  the  OPA 
to  be  arguably  relevant  to  the  litigation; 
(b)  to  make  available  information  to  the 
news  media  and  the  public  pursuant  to 
28  CFR  50.2  unless  it  is  determined  that 
release  of  the  specific  information  in  the 
context  of  a  particular  case  would 
constitute  an  imwarranted  invasion  of 
personal  privacy;  (c)  to  provide 
information  to  a  Member  of  Congress  or 
staff  acting  upon  the  Member's  behalf 
when  the  Member  or  staff  requests  the 
information  on  behalf  of  and  at  the 
request  of  the  individual  who  is  the 
subject  of  the  record;  (d)  to  release 
records  to  the  National  Archives  and 
Records  Administration  and  the  General 
Services  Administration  in  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904 
pnd  2906. 

POUCKS  AND  PRACTICES  FOR  STORMO, 
RETRKVINO,  ACCESSINQ,  RCTAMNQ,  AND 
OtSPOSMQ  OF  RECORDS  IN  THE  SYSTEM: 

STORAQE: 

Information  in  the  system  is 
maintained  in  its  original  form  (i.e.. 
paper  letters,  notes  and  memoranda) 
and  stored  in  locked  file  cabinets  in  the 
OPA. 

RETRKVABUrV: 

Records  are  retrieved  by  the  name  of 
the  individual  submitting  the  FOI/PA 
request. 

SAFEOUAROS: 

Records  in  the  system  are  protected  in 
accordance  with  Etepartment  of  Justice 


Federal  Ragirter  /  Vol  58,  No.  21  /  Wednesday.  February  3.  1993  /  Notices 


M83 


security  regulations  for  Privacy  Act 
systems  of  records.  Records  are 
maintained  in  the  OPA  and  are  not 
commingled  with  other  Department  of 
Justice  records.  When  not  in  the  custody 
of  an  appropriate  official,  records  are 
stored  in  a  central  file  room  in  a  secure 
government  building. 

RETENTION  AND  DiSPMAL: 

Records  in  the  system  are  retained 
according  to  General  Records  Schedule 
(GRS)  No.  14,  Informational  Services 
Records,  which  contains  the  mandatory 
records  disposition  standards  for  FOI/ 
PA  requests  as  promulgated  by  the 
National  Archives  and  Records 
Administration.  GRS  14,  item  16a(3)(a) 
requires  that  denied  requests  not 
appealed  be  retained  for  six  years  and 
item  17a  requires  that  appealed  requests 
be  retained  for  six  years  after  final 
agency  determination  or  three  years 
after  final  adjudication  by  the  courts, 
whichever  is  later. 

SYSTEM  IUNAQEN(S)  AND  AOONESS: 

Pardon  Attorney,  Office  of  the  Pardon 
Attorney,  Department  of  Justice,  500 
First  Street.  NW..  Seventh  Floor 
Washington.  DC.  20530 

NOTmCATKM  PNOCEOUNC: 

Address  inquiries  to  the  Pardon 
Attorney,  Department  of  Justice,  500 
First  Street.  NW..  Seventh  Floor 
Washington.  DC.  20530 

RECOttO  ACCESS  mOCEOURE: 

While  the  Attorney  General  has 
exempted  the  FOI/PA  Request  File  from 
the  access  provisions  of  the  Privacy  Act, 
requests  for  discretionary  releases  of 
records  shall  be  made  in  writing  to  the 
system  manager  listed  above  with  the 
envelope  and  letter  clearly  marked 
"Privacy  Access  Request."  Include  in 
the  request  the  general  subject  matter  of 
the  document.  Provide  full  name, 
current  address,  date  and  place  of  birth, 
signature  (which  must  be  notarized)  and 
return  address  for  transmitting  the 
infoimation. 

CONTESTMQ  RECORD  PROCEDURES: 

While  the  Attorney  General  has 
exempted  the  FOI/PA  Request  File  from 
the  correction  (contest  and  amendment) 

J»rovisions  of  the  Privacy  Act,  requests 
or  the  discretionary  correction  (contest 
and  amendment)  of  records  should  be 
directed  to  the  system  manager  listed 
above,  stating  clearly  and  concisely 
what  information  is  being  contested,  the 
reasons  for  contesting  it.  and  the 
proposed  amendment  to  the  information 
sought 


RKORO  tOURCfi  CATEOORSa: 

Sources  of  information  are  the  FOI/PA 
requester  and  the  OPA  staff. 

SYSTEMS  EXEMPTED  PROM  CERTAM  PROVISIONS 
OPTNEACT: 

The  Attorney  General  has  exempted 
this  system  from  subsection  (d)  of  the 
Privacy  Act  pursuant  to  5  U.S.C 
552a(j)(2).  Rules  have  been  promulgated 
in  accordance  with  the  reqidrements  of 
5  U.S.C.  553  (b),  (c)  and  (e)  and  have 
been  published  in  the  Feideral  Register. 

JU8TICEAiSA-0M 
SYSTEM  name: 

Appendix  of  United  States  Attorneys' 
office  locations:  (Written  requests  for 
access  to  records  in  any  of  the  following 
U.S.  Attorneys'  offices  except  the 
District  of  Columbia  may  be  addressed 
to:  FOIA/Privacy  Unit,  Patrick  Henry 
Building,  601  D  Street  NW.,  room  6410, 
Washington,  DC  20530. 

Requests  for  access  to  records  in  the 
District  of  Columbia  may  be  addressed 
to:  FOIA/Privacy,  United  States 
Attorney's  Office  for  the  District  of 
Columbia,  Judiciary  Center  Building, 
555  4th  Street  NW.,  Washington,  DC 
20001.) 

Systems  are  located  as  listed  below: 

ALABAMA 

Northern  District 

200  Federal  Bldg.,  1800  5th  Ave.  N., 
Birmingham  35203 

Middle  District 

P.O.  Box  197,  Montgomery  36101 

Southern  District 

169  Dauphin  St,  Suite  200,  Mobile  36602 

ALASKA 

222  W.  7th  Ave.,  M.  Federal  Bldg.  k 
Couithouae,  Rm.  C-253,  Anchorage,  99513- 
7567 

'Rm.  310,  New  Federal  Bldg.  &  Couithoiue, 
101 12th  Ave.,  Box  2.  Fairbanks  99701 

ARIZONA 

4000  U.S.  Courthouse.  230  N.  First  Ave., 

Mioenix  85025 
'Suite  8310, 110  South  Church  Ave.,  Tucson 

85701 

ARKANSAS 

Eastern  District 

P.O.  Box  1229.  Uttle  Rock  72203 

Western  District 

P.O.  Box  1524,  Fort  Smith  72902 

CALIFORNIA 

Northern  District 

450  Golden  Gate  Ave.,  Box  36055,  San 

Francisco  94102 
/280  South  First  St,  Rm.  371,  San  )oM  95113 


Sastam  District 

3305  Federal  Bldg. ,  650  Capitol  Mall. 

Sacramento  95814 
■4304  Federal  Bldg.,  1130  0  St,  Fresno 

93721 

Central  District 

312  N.  Spring  St,  Los  Angeles  90012 

*751  West  Santa  Ana  Blvd.,  Santa  Ana  92701 

Southern  District 

5-N-19  U.S.  Courthouse.  940  Front  St,  San 
Diego  92189 

GOLORADO 

Suite  1200,  Federal  Bldg..  Drawer  3615, 1961 
Stout  St,  Denver  80294 

CONNECnCUT 

P.O.  Box  1824.  New  Haven  06508 

*250  Federal  Bldg.,  450  Main  St,  Hartiord 

06103 
*309  Federal  Building  k  Courthouse,  915 

Labyette  Blvd..  Bridgeport  06603 

DELAWARE 

ManubctuTBr's  Hanover  Plaza.  1201  Suita 
1100.  P.O.  Box  2046.  Wilmington  1989»- 
2046 

DISTRIC&OF  COLUMBU 

Judiciary  Center  Bldg.  555  4th  St,  NW, 
Washington,  DC  20001  (Information) 
Superior  Court  Division  (Information) 

FLORIDA 

Northern  District 

315  S.  Calhoun  St,  Suite  510,  Tallahassee, 

32301 
*114  Bast  Gregory  St,  Pensacola  32501 
*401  SE  1st  Ave.,  Room  318.  Gainesville, 

32602 

hiiddle  District 

Rm.  400  Robert  Timberlake  Bldg.,  500  Zack 

Street,  Tampa  33602 
*P.O.  Box  600,  Jacksonville  32201 
*201  Federal  Bldg.,  80  N.  Hughey  Ave., 

Orlando  32801 
*2000  Main  St,  The  Bamett  Centre.  Suite 

701. 
Fort  Myers.  33901 

Southern  District 

155  South  Miami  Ave.,  Miami  33130 
*Rm.  202B,  299  B.  Broward  Blvd.,  Fort 

Lauderdale  33301 
*701  Qematis  St,  West  Palm  Beach  33401 
'505  S.  2nd  St,  Suite  200,  Ft  Pierce,  34950 

GEORGIA 

Northern  District 

Rm.  1800  Richard  Russell  Bldg.,  75  Spring  St 
SW,  Atlanta  30335 

Middle  District 

P.O.  Box  U,  Macon  31202 

Southern  District 

P.O.  Box  8999,  Savannah  31412 
•P.O.  Box  2017,  Augusta  30903— All  mail 
goes  to  Savannah 

GUAM 

Suite  502-A,  Pacific  News  Bldg.,  238 
Archbishop  Flore*  St,  Agana  96910 
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*3rd  Floor,  Horiguchi  Bldg..  P.a  Box  377, 
Saipu,  MP  96950 

HAWAO 

Rm.  6100.  PJKK  Ped«ra]  Bldg.,  Box  50183, 
300  Ala  Moana  Blvd..  Honolulu  96S50 

mAHO 

Rm.  328.  Pedsra]  Bldg..  Box  037. 850  W.  Port 

St..  Bois0  83724 

ILLINOIS 

Northern  District 

1500  South.  Everett  McKinley  Diriuen  Bldg.. 

219  S.  Dearborn  St..  Chicago  60604 
*211  South  Court  St,  Rockford  61101 

Southern  District 

9  Executive  Dr..  Suite  300,  Pairview  Heights. 
62206 

Central  District 

PO  Box  375.  Sprii^fleld  6270S 

■Rm.  253.  Pedera)  Building.  100  MB  Monroe 

St..  Peoria  61602 
*14  Towne  Centre.  2  East  Main  St..  Danville 

61832 
*211  19th  St..  Room  14.  Rock  bland  61201 

INIHANA 

Northern  District 

1001  Main  St.,  Suite  A,  Djrer  46311 
*3128  Pederal  Bldg..  1300  S.  Harrison  St.. 

Fort  Wayne  46802 
*MO-l  Federal  Bldg..  204  S.  Main  St.,  South 

Bend  46601 

Southern  Z2istrict 

U.S.  Courthouse,  5th  Floor,  46  East  Ohio  St.. 
Indianapolis  46204 

IOWA 

Northern  District 

425  2iid  SL.  SE..  Suite  9S0,  The  Center.  Cedar 

Rapids  52401 
*PO  Box  3629,  Sioux  City  51102 

Southern  District 

115  U.S.  Courthouse,  East  1st  k  Walnut  Sts.. 
Des  Moines  50309 

KANSAS 

1200  Epic  Center.  301  N.  Main,  Wichita 

67202-4812 
*444  Quincy  St.,  Topeka  66683 
*412  Federal  Bldg.,  812  N.  Seventh  St., 

Kansas  Qty  66101 

KENTUCKY 

Eastern  District 

110  W.  Vine  SL,  Suite  400,  Lexington  40507 
*P0  Box  72.  CoTingtao  41012 

Western  District 

Bank  of  Louisville  Bldg.,  510  W.  Broedway, 
10th  Floor.  Louisvilk  40202 

LOUISIANA 

Eastern  District 

Hale  Boggs  Federal  Bldg..  Rm..  210. 501 
Magazine  St.,  New  Orleans  70130 

Middle  District 

339  Florida  St.  6th  Floor.  Baton  Root*  70601 


Western  District 

401  Edwards  St,  Suite  2100,  Shrevepott 

71101-6133 
*600  Jefferson  St.,  Suite  1000.  La&iyette 

70501-7206 

MAINE 

East  Tower,  6th  Floor,  100  Middle  St  Plaza. 

Portland  04101 
99  Franklin  St.  Bangor  04401 

MAKYLAND 

8th  Floor,  U.S.  Courthouse.  101  W.  Lombard 
St..  Baltimore  21201 

MASSACHUSETTS 

1107  John  W.  McConnack  Federal  Bldg.. 

USPO  ft  Courthouse.  Boston  02100 
*1550  Main  Street.  Rm.  533,  U.S. 

Courthouse,  Springfield  01103 

MICmOAN 

Eastan  District 

817  Federal  Bldg..  231  W.  Lafcyette.  Detroit 

48226 
*PO  Box  26.  204  Federal  Bldg.,  1000 

Washington  St.,  Bay  City  48707 
*204  Federal  Bldg.,  600  Church  St.  Flint 

48502 

Western  District 

399  Federal  Bldg.,  110  Michigan  St  NW.. 

Gerald  Ford  Fed.  Bldg.,  Grand  Rapids 

49503 
*DftN  Bank  of  Marquette  Bldg..  PO  Box  20. 

Marquette  29855 

MINNESOTA 

234  U.S.  Courthouse.  110  South  4th  St, 

Minneapolis  55401 
*678  U.S.  Courthouse,  316  N.  Robert  St.  St 

Paul  55101 

MISSISSIPPI 

Northern  District 

PO  Drawer  886,  Oxford  38655 

Southern  District 

188  East  Capitol  St,  Rm.  500,  Jackson  39201 
*P0  Box  1417,  Biloxi  39533 

MISSOUKI 

Eastern  District 

401  U.S.  Court  ft  Custom  House,  1114  Mariwt 

St..  St  Louis  63101 
*PO  Box  2107,  Cape  Girardeau,  63702-2107 

Weelam  District 

1201  Walnut.  Suite  300.  Kansas  City  64106- 

2149 
'Hammons  Tower  Suite  500. 901  St  Louis 

St.,  Springfield  65806-2511 

MONTANA 

PO  Box  1478.  Billings  59103 
*167  Federal  Bldg..  400  N.  Main.  Butte  59703 
•PO  Box  3447,  Great  Falls  59401 
•Drawer  10031.  Federal  Bldg..  301  South 
Park  Ave.,  Helena  59626 

NEBRASKA 

PO  Box  1228.  DTS.  Omaha  68101-1228 


*487  Federal  Bldg.,  100  Centennial  Mall 
North,  Lincoln  68508 

NEVADA 

Box  16030,  Las  Vegas  89101 

*Rm.  2-032.  300  Booth  St.,  Reno  89509 

NEWHAMPSHIKE 

55  Pleasant  Street  Rm.  439,  PO  Box  480, 
Concord  03302-0480 

NEWIERSEY 

Federal  Bldg.,  970  Broad  St.,  Room  502. 

Newark  07102 
*402  East  State  St,  Rm.  502.  Trenton  08608 
*PO  Bldg..  401  Market  St..  Fifth  noor, 

Camden  08101 

NEWMEXICO 

PO  Box  607,  Albtiquerque  87103 
•U.S.  Courthouse,  200  East  Griggs  St.  Rm.  B- 
108,  Las  Crtices  88001 

NEW  YORK 

North^n  District 

PO  Box  7198. 100  South  Ginton  St., 

Syracuse  13261-7198 
•  U.S.  Courthouse  ft  Post  Office.  Roixa  231, 

445  Broadway.  Albany  12207 
•319  Federal  Bldg..  Binghamton  13901 

£aslem  District 

U.S.  Cotuthouse.  225  Cadman  Plaza  Bast. 

Brooklyn  11201 
•825  East  Gate  Blvd..  Garden  Cty  11530 
•300  Rabro  Drive.  Hauppauge  11788 

Western  District 

502  U.S.  Courthouse,  68  Court  St.,  BufMo 

14202 
•233  U.S.  Courhouse,  100  State  St.,  Rodia«tet 

14614 

Southern  District 

One  St.  Andrews  Plaza,  New  York  10007 
•150  Grand  St.,  4th  Floor,  White  Plains.  NY 
10601 

NORTH  CAROLINA 

Eastern  District 

310  New  Bern  Ave.,  Suite  800,  Raleigh 
27601-1461 

ktiddte  District 

PO  Box  1858,  Greensboro  27402 

Western  Dtstnct 

Rm.  306,  U.S.  Courthouse.  100  Otis  St. 

Asheville  28801-2611  (all  mail  goes  to 

Charlotte) 
•Rm.  260,  U.S.  Courthouse,  401  >V.  Trade  St, 

Charlotte  28202 

NORTH  DAKOTA 

PO  Box  2505,  Fargo  58108 
•PO  Box  699.  Bismarck  58502 

OHIO 

Northern  District 

1800  Bank  One  Center,  600  SupcTior  Ave. 

East,  aeveland  44114-2600 
*208  Federal  Bldg.,  2  South  Main  St..  Akron 

44308 
•307  U.S.  Gouithouae.  1716  Spialfauach  Ave., 

Toledo  43624 


Southern  District 

2  Nationwide  Plaza.  280  N  High  St,  4th 

Floor.  Ck)luinbua  43215 
*Sth  a  Walnut  Sto.,  220  U.S.  Poet  Office  k 

Courthouse,  Cincinnatti  45202 
PO  Box  280,  Mid  City  Station.  Dayton  45402 

OKLAHOMA 

Northern  District 

3900  US.  Courthouse,  333  W.  Fourth  St, 
Tulsa  74103 

Eastern  District 

333  Federal  Courthouse.  5th  k  Okmulgee, 
Muskogee  74401 

Western  District 

Rm.  4434,  U.S.  Courthouse  k  Federal  Office 
Bldg.,  Oklahoma  Qty  73102 

OREGON 

888  S.W.  5th  Ave.,  Suite  1000,  Portland 

97204-2024 
*701  High  St,  Eugene  97401 

PENNSYLVANIA 

Eastern  District 

3310  U.S.  Courthouse,  Independence  Mall 
West,  601  Market  St,  Philadelphia  19106 

Afiddis  District 

PO  Box  309,  Scranton  18501-0309  (send 

USA  mail  to  Harrisburg) 
'Suite  1162  Federal  Bldg.  3rd  &  Walnut  Sts., 

PO  Box  11754  Harrisburg  17108 
•Rm.  307,  US  Post  Office  Bldg..  Lewisbuig 

17837 

Western  District 

633  USPO  ft  Courthouse,  7th  Ave.  ft  Grant 

St,  Pittsburgh  15219 
*Rm.  137,  U.S.  Courthouse  ft  Federal  Bldg., 

617  State  St,  Brie  16501 
*Suite  224. 10  Traffic  Bldg.,  319  Washington 

Ave.,  Johnstown,  15901 

PUERTO  RICO 

Federal  Office  Bldg.,  Rm.  452,  Carlos  E. 
Chardon  Ave.,  Hato  Rey  00918 

RHODE  ISLAND 

10  Dorrance  St,  10th  Floor,  Providence 
02903 

SOUTH  CAROLINA 

1st  Union  Blvd.,  1441  Main  St,  Suite  500, 

Columbia  29201 
*PO  Box  978.  Charleston  29402 
•PO  Box  10067,  Greenville  29603 
•PO  Box  1567,  Florence  29503 

SOUTH  DAKOTA 

PO  Box  1073,  Sioux  Falls  57101 

•PO  Box  2893,  Rapid  Qty  57709 

•326  Federal  Bldg.  ft  Courthouse,  225  S. 

Pierre  St,  Pierre  57501 
•311  PO  ft  Courthouse  Bldg.,  102  SB  Fourth 

Ave.,  Aberdeen  S7401 

TENNESSEE 

Eastern  District 

PO  Box  872,  KnoxviUe  37901 

•1100  Market  St,  Suite  301,  Chattanooga 

37402 
*104  Vt  W.  Summer  St,  Greenville  37743 


•208  Sunset  Drive,  Suite  509,  Johnson  City 
37604 

Wddle  District 

110  9th  Ave.  S.,  Suite  A961,  Nashville 
37203-3870 

Western  District 

1026  Federal  Office  Bldg.,  167  N.  Main  St, 

Memphis  38103 
USPO  ft  Courthouse  Bldg.,  Rm.  308. 109 

South  Highland,  Jackson  38302 

TEXAS 

Nortiiem  District 

Burnett  Plaza,  Suite  1700,  801  Cheny  St,  Ft 

Worth  76102-6897 
•Rm  16G28,  U.S.  Federal  Bldg.  ft 

Courthouse,  1100  Commerce  St,  Dallas 

75242 
•Rm  C-201,  U.S.  Federal  Bldg.  ft 

Courthouse,  1205  Texas  Ave.,  Lubbock 

79401 
PO  Box  13238.  Amarillo  79101-1559 

Southern  District 

PO  Box  61129,  Houston  77208 
•PO  Box  886,  Laredo  78042-0886 
•PO  Box  1671,  Brownsville  78522 
•Wilson  Plaza,  Suite  1400, 606  N. 

Carancahua,  Corpus  Christi  78476 
•Texas  Commerce  Bldg.,  1701  West  Highway 

83,  Suite  305.  McAllen  78501-5159 

Eastern  District 

350  Magnolia  St,  Suite  150,  Beaimiont     » 

77701-2237 
•110  N.  College.  Suite  600,  Tyler  75702 
•One  Grand  Centre,  Suite  504. 1  Grand  Ave., 

Sherman  75090 

Western  District 

727  East  Durango  Blvd.,  Suite  A-601,  San 

Antooio  78206 
•Rm  353  U.S.  Courthouse  Bldg.,  511 E.  San 

Antonio  Ave. ,  El  Paso  79901 
•816  Congress  Ave.,  Suite  650,  First  City 

Centre.  Austin  78701 
•U.S.  Courthouse,  200  B.  Wall  St,  Midland 

79701 
•700  University  Paries  Dr.,  Suite  770,  Waco 

76706 

UTAH 

U.S.  Courthouse,  Room  476, 350  South  Main 
Street,  Salt  Lake  Qty  84101 

VERMONT 

P.O.  Box  570,  Burlington  05402 
•P.O.  Box  10,  Rutland  05701 

VIRGIN  ISLANDS 

P.O.  Box  1440,  Charlotte  Amalie,  St  Thcnnas 

00804-1440 
All  Mail  to  This  Office 
•1108  King  St,  Suite  201,  Christiansted.  St 

Croix  00820-4951 

VIRGINIA 

Eastern  District 

1101  King  Street  Suite  502,  Alexandria 

22314 
•Main  Street  Center,  Suite  1800, 600  B.  Main 

St,  Richmond  23219 
•Worid  Trade  Center,  Suite  1800, 101 W 

Main  St,  Norfolk  23510 


Western  District 

•P.O.  Box  1709.  Roanoke  24008 
•P.O.  Box  1098,  Abingdon  24210 

WASHINCTON 

Eastern  District 

P.O.  Box  1494,  Spokane  99210-1494 
•P.O.  Box  1363,  Yakima  98907-1363 

Western  District 

3600  Seafirst  5th  Ave.  Plaza,  800  5th  Ave.. 

Seattle  98104 
•Suite  400, 1201  Pacific  Ave.,  Tacoma  96402 

WEST  VIRGINIA 

Northern  District 

P.O.  Box  591 ,  Wheeling  26003 
•P.O.  Box  190,  Elkins  2624 1 
•P.O.  Box  750,  Clarksburg  26302 
•U.S.  Courthouse.  Room  236,  Martiiuburg 
25401 

Southern  District 

P.O.  Box  3234,  Charleston  25332 
•P.O.  Box  1239,  Huntington  25714 

WISCONSIN 

Eastern  District 

330  Federal  Bldg.,  517  E  Wisconsin  Ave.. 
Milwaukee  53202 

IVestam  District 

600  West  Washington  Ave.,  P.O.  Box  )585, 
Suite  200,  Madison  53703 

WYOMING 

P.O.  Box  668,  Cheyenne  82003 
NORTH  MARIANNA  ISLANDS 

c/o  U.S.  Attorney's  Office.  6th  Floor,  Naura 
Bldg..  P.O.  Box  377.  Saipan,  CM  96950 

JUSnCE/ATR-OOa 
SYSTEM  NAME: 

Congressional  and  White  House 
Referral  Correspondence  Log  File. 

SYSTEM  IjOCAHONS: 

U.S.  Department  of  Justice;  10th  k 
Constitution  Avenue.  NW.,  Washington. 
DC  20530. 

CATEOOfMES  or  MOtVnUALS  COVEKEO  tY  IM 

system: 

Present  and  former  members  of 
Congress  and  citizens  whose 
correspondence  is  received  directly  or 
referred  by  government  officials, 
members  of  Congress  or  Congressional 
or  White  Hoxise  staff.  Government 
officials.  Members  of  Congress, 
Congressional  or  White  House  staff  who 
refer  the  correspondence. 

CATEQOMES  OF  RKOmM  M  TME  system: 

This  system  contains  an  index  record 
to  correspondence  received  from  the 
individuals  covered  by  this  system. 


*Biandi  OfiOca 
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AUmOMTY  FOR  MAMTENANCC  OF  TME  SYtTUI: 

Authority  for  the  establishment  and 
maintenance  of  this  system  exists  under 
44  U.S.C  3101  and  5  U.S.C  301. 

frnpCfStjiy. 

The  purpose  of  this  system  is  to 
enable  Antitrust  Division  personnel  to 
monitor  responses  to  the 
correspondence  and  to  identify  any 
other  related  correspondence/material. 


MXITMK  UHt  OP  MCOWM  MMNTAJNB)  M  THi 
SYSTEM,  MCLUOMQ  CATCQOMU  OF  USCM  AND 
TIC  FUWOKS  OF  SUCH  USES: 

A  record  maintained  in  this  system,  or 
any  fects  derived  therefirom.  may  be 
disseminated  in  a  proceeding  before  a 
court  or  ed judicative  body  before  which 
the  Antitrust  Division  is  authorized  to 
appear,  when  (1)  the  Antitrust  Division, 
or  any  subdivision  thereof;  or  (2)  any 
employee  of  the  Antitrust  Division  in 
his  or  her  official  capacity;  or  (3)  any 
employee  of  the  Antitrust  Division  in 
his  or  her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee:  or  (4)  the 
United  States,  or  any  agency  or 
subdivision  thereof;  or  (5)  the  United 
States,  where  the  Antitrust  Division 
determines  that  the  litigation  is  likely  to 
affect  it  or  any  of  its  subdivisions,  is  a 
party  to  litigation  and  such  record  are 
determined  by  the  Antitrust  EKvision  to 
be  arguably  relevant  to  the  litigation. 

Release  of  information  to  the  news 
media:  Information  permitted  to  be 
released  to  the  news  media  and  the 
public  pursuant  to  28  CFR  50.2  may  be 
made  available  from  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  it  is  determined  the  release  of  the 
specific  information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

Release  of  information  to  Members  of 
Congress.  Information  contained  in 
systems  of  records  maintained  by  the 
Department  of  Justice,  not  otherwise 
required  to  be  released  pursuant  to  5 
U.S.C.  552,  may  be  made  available  to 
Members  of  Congress  or  staff  acting 
upon  the  Member's  behalf  when  the 
Member  or  staff  requests  the 
information  on  behalf  of  and  at  the 
request  of  the  individual  who  is  subject 
of  the  record. 

Release  of  informaticm  to  the  National 
Archives  and  Records  Administration 
(NARA)  and  to  the  General  Services 
Administration  (GSA):  A  record  from  a 
system  of  records  may  be  disclosed  as 
a  routine  use  to  NARA  and  GSA  in 
records  managonent  inspections 
conducted  under  the  authority  of  44 
U.S.C  2904  and  2906. 


POUOE*  AND  FfUCnCU  FOM  tTOMNO, 
imWEWNB,  ACCEISWQ,  NETAMNQ,  AND 
DMPOSSM  OF  RECONM  M  TNE  SVtTEM: 

STOfUQC: 

Paper  documents  are  stored  in 
looseleaf  binders  and  file  folders; 
abbreviated  or  summarized  information 
is  stored  in  a  computerized  tracking 
system. 

RSmEVAHUTV: 

Inquiry  and  response  documents  are 
retrieved  by  date  or  through  manual  and 
automated  indexes  which  are  accessed 
by  name,  subject  matter,  control 
nimiber,  etc.  Summary  data  on  inquiries 
received  prior  to  March  7, 1983.  is 
retrieved  from  the  manual  index  cards; 
as  of  March  7, 1983,  a  siunmary  data  is 
retrieved  from  magnetic  disks  and  tapes. 
Summary  data  includes  such  data 
elements  as  name  of  the  individual  and/ 
or  entity  who  originated  the  inquiry  or 
referral,  subject  matter,  date  of  inquiry, 
date  assigned,  date  of  resp<mse,  etc 

safeguards: 

Information  contained  in  the  systnn 
is  unclassified.  During  working  hours 
access  to  the  system  is  controlled  and 
monitored  by  Antitrust  division 
personnel  in  the  area  where  the  system 
is  maintained;  during  non-duty  hours 
alt  doors  to  such  area  are  locked.  In 
addition  only  Antitrust  Division 
pwsonnel  who  have  a  need  for  the 
information  contained  in  the  system 
have  the  appropriate  password  for 
access  to  the  system. 

RETENTION  AND  disposal: 

Indefinite. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Chief.  Legislative  Unit:  Antitrust 
Division:  U.S.  Department  of  Justice: 
10th  k  Constitution  Avenue  NW., 
Washington,  DC  20530. 

N0TVICAT10N  PROCEDURE: 

Address  inqiiiries  to  the  Assistant 
Attorney  General;  Antitrust  Division; 
Department  of  Justice;  10th  ft 
Constitution  Avenue  NW.,  Washington, 
DC  20530. 

RECORD  ACCESS  PROCEDURES: 

Request  for  access  for  a  record  from 
this  system  shall  be  written  and  clearly 
identified  as  "Privacy  Access  Request". 
The  request  should  include  the  name  of 
the  individual  and/or  entity  who 
originated  the  inquiry  or  referral  and  the 
date  thereof.  Requester  should  indicate 
a  return  address. 

CONTESTINO  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  state  clearly  and 


concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it 
and  the  proposed  amendment  to  thn 
information  sought. 

MCORO  SOURCE  CATCOORCS: 

The  individuals  covered  by  the  systan 
are  the  record  sources  of  this  system. 

•YSTEHS  EXEMPTED  PROM  CSTTAM  PROIMWMS 
OF  THE  act: 

None. 
(PR  Doc  93-2476  Filed  2-2-93;  8:45  ami 

StLLMQ  coos  4410-01-M 


AntHriMt  DivMon 

Notice  Pursuant  to  the  National 
Coopsrattvs  Research  Act  of  1964— ttw 
Frame  Relay  Forum 

Notice  is  hereby  given  that  on 
January  4, 1993,  pursuant  to  Section  6(a) 
of  the  National  Cooperative  Research 
Act  of  1984. 15  U.S.C  4301  et  seq.  ("the 
Act"),  the  Frame  Relay  Forum  ("FRTT 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
mombership. 

The  notifications  were  filed  for  the 
purpose  of  extending  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  identifies  of  the 
additional  members  of  FRF  are: 
Newport  Systems  Solutions,  Newport 
Beach,  tA  and  Primary  Access,  San 
Diego,  CA. 

No  other  changes  have  be«n  made  in 
either  the  membership  or  planned 
activities  of  the  FRF.  Membership 
remains  open,  and  FRF  intends  to  file 
additional  written  notifications 
disclosing  all  changes  in  membership. 

On  April  10, 1992,  FRF  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  July  2, 1992  (57  FR  29537). 

The  last  notification  was  filed  %trith 
the  Department  on  October  6, 1992.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  November  13, 1992  (57  FR 
53932). 

JoMph  H.  Widmar, 

Dinctor  of  Operations  Antitntst  Division. 
(FR  Doc  93-2470  Filed  2-2-93;  8:45  am) 
BHJJNa  CODE  44ia4Mi 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Recordkaepino/Reporting 
Requirementa  Under  Review  by  the 
Office  of  Management  and  Budget 
(0MB) 

Background:  The  Department  of 
Labor,  in  carrying  out  its  responsibilities 
under  the  Paperwork  Reduction  Act  (44 
U.S.C  chapter  35).  considers  comments 
on  the  reporting/recordkeeping 
requirements  that  will  affect  the  public. 

List  of  Recordkeeping/Reporting 
Requirements  Under  Review:  As 
necessary,  the  Department  of  Labor  will 
publish  a  list  of  the  Agency 
recordkaeping/reporting  requirements 
under  review  by  the  Office  of 
Management  and  Budget  (OMB)  since 
the  last  list  was  pubUshed.  The  list  will 
have  all  entries  grouped  into  new 
collections,  revisions,  extensions,  or 
reinstatements.  The  Departmental 
Clearance  Officer  will,  upon  request,  be 
able  to  advise  members  of  the  public  of 
the  nature  of  the  particular  submission 
they  are  interested  in. 


Each  entry  may  contain  the  following 
information: 

The  Agency  of  the  Department  issuing 

this  recordkeeping/reporting 

requirement. 
The  title  of  the  recordkeeping/ 

reporting  requirement 
The  OMB  and/or  Agency 

identification  numbm*.  if 

applicable. 
How  often  the  recardkeeping/ 

reporting  requirement  is  needed. 
Whether  small  businesses  or 

organizations  are  affected. 
An  estimate  of  the  total  number  of 

hours  needed  to  comply  with  the 

recordkeeping/repoidng 

requirements  and  the  average  hours 

per  respondent. 
The  number  of  forms  in  the  request 

for  approval,  if  applicable. 
An  abstract  describing  the  need  for 

and  uses  of  the  information 

collection. 
Comments  and  Questions:  Copies  of 
the  recordkeeping/reporting 
requirements  may  be  obtained  by  calling 
the  Departmental  Clearance  Officer, 
Kenneth  A.  Mills  1(202)  219-5095]. 


Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
Mr.  Mills,  Office  of  Information 
Resources  Management  Policy.  U.S. 
Department  of  Labor,  200  Constitutira 
Avenue  NW.,  room  N-1301, 
Washington,  DC  20210.  Comments 
should  also  be  sent  to  the  Office  of 
Information  and  Regulattny  Affairs. 
Attn:  OMB  Desk  Officer  im  {BLS/DM/ 
ESA/ETA/OLMS/MSHA/OSHA/PWBA/ 
VETS).  Office  of  Managemesit  and 
Budget,  room  3001.  Washington.  DC 
20503  1(202}  395-68801. 

Any  member  of  the  public  who  vrants 
to  comment  on  recordkeeping/reporting 
requirements  which  have  be«i 
submitted  to  OMB  should  advise  Mr. 
Mills  of  this  intent  at  the  earliest 
possible  date. 

Extension 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act  QfTPA) 
Semiannual  and  JTPA  Summer 
Performance  Reports 

1205-0200;  ETA  9009.  9010 


FonnNo. 


Affedsd  puMc 


RMOond- 


Fraquancy 


A««ne>>nM 
(wrrwporiM 


ETA  9009 

ETA  9010  

ETA  9009  recordkaoping 

ETA  9010  recofdkeepinfl 

Recordkeaolng  for  audk  pufpoaae 
2  541  tottl  nours. 


Stets  Of  local  gowmmentt 
Slat*  or  local  govwnmams 
StaM  or  local  go^wmmania 
State  or  local  gfi^nmmitM 
Slate  or  local  


S9 
59 
99 

59 

se 


71 
2houis. 

2houii. 
30  fnlnuiaa. 
2Si 


This  information  collections  will  be 
used  to  assess  JTPA  statewide  programs 
and  learn  who  is  served  by  Title  U-B 
summer  programs.  Participant  and 
financial  data  will  be  used  to  respond  to 
congressional  oversight,  to  prepare 
budget  requests  and  make  annual 
reports  to  Congress  as  required  by 
statute. 

Signed  at  Washington,  DC  this  28th  day  of 
January,  1993. 
Kenneth  A.  Milk, 
Departmental  Oeaiance  Officer. 
(FR  Doc  93-2527  Piled  2-2-93;  8:45  am] 
BKUNO  CODE  4610-a»-M 


Employment  and  Training 
Administration 

[TA-W-273a2] 

American  Optical  Corp^  Southbrldge, 
MA;  Afflrmathw  Oeterminetion 
Regarding  Application  for 
Reconalderauon 

On  January  13. 1993,  the  company 
requested  administrative 
reconsideration  of  the  Department  of 
Labor's  notice  of  determinations  for 
workers  at  the  subject  firm.  The 
Department's  notice  was  issued  on 
December  4. 1992  and  pubUshed  in  the 
Federal  Register  on  December  30, 1992. 
(57  FR  62389). 

The  company  states  that  all  lens 
production  has  been  transferred  to 
Mexico  and  that  company  imports  of 
both  plastic  and  glass  lenses  have 
arrived  in  the  U.S. 

Conduskm 

After  careful  review  of  the 
application.  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 


reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  appUcation 
is,  therefore,  granted. 

Signed  at  Washington.  DC.  this  26th  day  of 
January  1993. 
Stephen  A.  Wandnar. 

Deputy  Director,  Office  of  Legislation  9' 

Actuarial  Services,  Unemployment  bmaaace 

Service. 

[FR  Doc  93-2528  Filed  2-2-93;  8:45  and 


[TA-W-28,0371 

BethEnergy  MInea,  Inc.,  84  Complex, 
Bethlehem.  PA;  Negath>« 
Determination  Regarding  AppHcatlow 
for  Reconaideration 

By  an  application  dated  December  30, 
1992,  District  5  of  the  United  MiiM 
Woricers  of  America  (UMW)  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjxistment 
assistance.  The  denial  notice  was  signed 
on  December  15, 1992  and  was 
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published  in  the  Federal  Register  on 
December  30. 1992  (57  FR  62388). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  cinnunstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a 
mistake  in  the  determination  of 
bets  not  previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts 
or  of  the  law  justified 
reconsideration  of  the  decision. 

The  Department's  denial  was  based 
on  the  fact  that  the  increased  import 
criterion  and  the  decreased  sales  or 
production  criteria  of  the  Group 
Eligibility  Requirements  of  the  Trade 
Act  were  not  met. 

The  investigation  findings  show  that 
U.S.  imports  of  coal  are  negligible  in  the 
periods  relevant  to  the  petition.  Other 
findings  show  that  sales  and  production 
at  Complex  84  of  the  BethEnergy  Mines, 
Inc.,  increased,  in  value  and  quantity, 
during  the  relevant  periods. 

The  union  contends  that  the 
Department  should  have  considered  the 
loss  of  jobs  through  the  imports  of  steel. 
Coal  and  steel  are  not  interchangeable. 
Imported  steel  is  not  like  or  directly 
competitive  with  coal  within  the 
meaning  of  section  222(3)  of  the  Trade 
Act.  Accordingly,  steel  imports  cannot 
be  considered  in  determining  import 
injury  to  workers  engaged  in 
employment  related  to  the  production  of 
coal. 

Conclusion 

After  review  of  the  appUcation  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  26th  day  of 
January  1993. 
Stephen  A.  Wandnar, 
Deputy  Director,  Office  of  Legislation  Sr 
Actuarial  Service.  Unemployment  Insurance 
Service. 
IFR  Doc  93-2529  Filed  2-2-93;  8:45  am] 

BMJJNO  COM  4B1»-I0-M 


[TA-W-27369] 

Mon>e— n.  Inc.,  Montwn,  PA; 
Negativ*  Detormlnatton  Regarding 
Application  for  Raconaidaration 

By  an  appUcation  dated  December  27, 
1992,  Cokeworkers'  Local  #2698  of  the 
United  Steelworkers  of  America 
requested  administrative 
reconsideration  of  the  subject  petition 
for  trade  adjustment  assistance.  The 
denial  notice  as  signed  on  December  18, 
1992  and  was  published  in  the  Federal 
Register  on  January  13, 1993  (58  FR 
4186). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  ciramistances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a 
mistake  in  the  determination  of 
facts  not  previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts 
or  of  the  law  justified 
reconsideration  of  the  decision. 

The  Department's  denial  was  based 
on  the  fact  that  the  "contributed 
importantly"  test  of  the  group  Eligibility 
Requirements  of  the  Trade  Act  was  not 
met.  This  test  is  generally  demonstrated 
through  a  survey  of  the  customers  of  the 
subject  firm.  However,  all  of  Monessen 
coke  production  was  shipped  to  its 
parent  company,  Sharon  Steel.  The 
findings  show  that  Sharon  Steel  Does 
not  import  coke. 

With  respect  to  the  imion's  fi-esb 
mushroom  and  canned  mushroom 
example,  the  Department  does  not  see 
tmy  relevance  to  the  case  at  hand.  One 
has  to  do  with  packaging  the  same 
product  while  the  other  is  a  raw 
material  used  in  making  a  diH^erent 
product.  Coke  and  steel  are  not 
interchangeable.  Imported  steel  is  not 
like  or  directly  competitive  with  coke 
within  the  meaning  of  section  222(3)  of 
the  Trade  Act.  Accordingly,  steel 
imports  cannot  be  considered  in 
determining  import  injury  to  workers 
engaged  in  employment  related  to  the 
production  of  coke. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  of  the  facts 
which  would  justify  reconsideration  of 
the  Department  of  Labor's  prior 
decision.  Accordingly,  the  application  is 
denied. 


Signed  at  Washington,  DC,  this  26th  day  of 
January  1993. 
Staphea  A.  WandoM-. 
Deputy  Director.  Office  of  Legislation  &■ 
Actuarial  Service,  Unemployment  Insurance 
Service. 
(FR  Doc.  93-2530  Filed  2-2-93;  8:45  am] 

■tUJNOCODC  461»-«-M 


Job  Training  Partnarahip  Act  Sactlon 
402:  Identification  of  Quallfiad  Sourcaa 
to  Adminlatar  Farmworfcar  Houaing 
Aaaiatanca  Proiacta. 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
ACTION:  Notice. 

SUMMARY:  The  Employment  and 
Training  Administration  seeks  to 
identify  qualified  sources  currently 
operating  housing  assistance  programs 
serving  the  migrant  and  seasonal 
farmworker  community  in  order  to 
explore  the  possibility  of  their 
participation  in  the  Department  of 
Labor's  Farmworker  Housing  Program 
under  section  402  of  the  Job  Training 
Partnership  Act. 

DATES:  Interested  organizations  shall 
submit  the  information  requested  in  this 
notice  by  March  5, 1993. 
ADDRESSES:  Responses  to  this  notice 
shall  be  mailed  to  Department  of  Labor, 
Employment  and  Training 
Administration,  Division  of  Acquisition 
and  Assistance,  200  Constitution 
Avenue  NW.,  rm.  C-4305,  Washington, 
DC  20210,  Attention:  FR-SOURCES 
SOUGHT  DESK. 

FOR  FURTHER  MFORMATION  CONTACT: 
James  DeLuca,  Grant  Officer;  Telephone: 
(202)  219-8702  (this  is  not  a  toll-free 
number). 

SUPPt^MENTARY  MFOmHATION:  The 
Employment  and  Training 
Administration  seeks  to  identify 
qualified  organizations  which  currently 
operate  housing  assistance  programs 
serving  the  migrant  and  seasonal 
farmworker  community  in  order  to 
explore  the  possibility  of  their 
participation  in  the  Department  of 
Labor's  (Department)  Farmworker 
Housing  Program  under  section  402  of 
the  Job  Training  Partnership  Act. 

The  general  purpose  of  the 
Farmworker  Housing  Program  is  to 
expand  and  improve  the  existing 
housing  stock  for  migrant  and  seasonal 
farmworkers.  Thus,  the  Department 
funds  certain  private  non-profit  and 
public  organizations,  including  local 
housing  administrations,  to  provide 
housing  information  and  assistance  to 
migrant  and  seasonal  farmworkers 
eligible  under  section  402  of  the  Job 
Training  Partnership  Act,  and  others. 


1  I  :  *  *  >  i 
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Ani(mg  the  allowable  bousliig  senrices 
provided  by  these  organizations  to 
eligible  Cumworkers  and  othns  are: 

(1)  Technical  Assistance  and 
Training,  including  assisting  existing 
iannworker  housing  agencies  and 
organizations,  training  housing  program 
staff  and  boards,  assi^ing  in  the 
preparation  of  funding  applications, 
networking,  developing  new  housing 
alternatives  on  behalf  of  farmworkers, 
creating  agencies  to  assist  farmworkers, 
etc.; 

(2)  Housing  Rehabilitation,  including 
but  not  limited  to  program 
development,  target  area  identification, 
program  design,  environmental  review, 
promotion  pf  citizen  participation, 
applications  for  Community 
Development  Block  Gnnts  and  other 
funds,  weatherization,  construction, 
repair  and  renovation  assistance,  etc; 

(3)  Single  Family  Housing,  including 
but  not  limited  to,  program 
development,  participation  in  FmHA 
523  programs,  self-help  housing 
activities,  land  acquisition,  family 
recruitment,  site  idratification, 
engineering  selection,  contractor 
selection,  502  packaging,  administrative 
support,  loan  assistance,  etc.; 

(4)  Rental  Housing  Assistance, 
including  but  not  limited  to  housing 
survey/market  anal3rsis,  sponsor 
development,  project  identification, 
architect  selection,  environmental 
review,  mortgage  loan  assistance,  rental 
assistance,  coordination  with  other 
housing  programs,  etc.; 

(5)  Sewer  and  Water  hook-up 
assistcmce; 

(6)  Housing  Counseling;  and 

(7)  NewPmgram  Development. 
Interested  non-profit  and  public 

organizations  which  are  interested  in 
conducting  housing  assistance  for 
migrant  and  seasonal  fermwoikers  on  a 
county  multi-county.  State,  multi-State, 
regional  or  in  any  given  geographic  area 
are  invited  to  respond  to  this  sources- 
sought  notice  by  submitting  the 
following  information: 

(1)  Capabihty  statement  of 
organization; 

(2)  Previous  and  aurent  housing 
assistance  activities  on  behalf  of 
farmworkers; 

(3)  A  description  of  the  profisssianal 
personnel  specifically  qualified  to 
provide  the  identified  services;  and 

(4)  Other  available  descriptive 
material  concerning  the  organization 
and  the  services  it  provides. 

Note:  This  is  not  a  Sdidtation  tor  Grant 
Applications  announcement  and  no  selection 
ba  funding  vrill  result  from  this  notice. 


Signed  at  Washington.  DC  this  2Sdi  day  of 
January  1093. 

Rabert  D.  Parfcar. 

Grant  Officer. 

[FR  Doc  93-2531  Filed  2-2-93;  8:45  am] 

iNJJNa  COOC  4B10-SS-M 


uccupmofMi  saMiy  ana  nMiin 
Adfnintotratlon 

Advtoory  CommHtM  on  CoMtruclion 
Safety  and  HMlth;  FuN  CommHtM 
Maating 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Ccmstruction 
Safety  and  Health,  established  under 
section  107(e)(1)  of  the  Contract  Work 
Hours  and  S^bty  Standard  Act  (40 
U.S.C.  333)  and  section  7(b)  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C  656).  will  meet  on 
February  16-17, 1993.  at  the  Frances 
Perkins  Building,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW.. 
room  S-4215A  and  B.  Washington,  DC 
The  meeting  is  open  to  the  public  and 
will  begin  at  9  a.m.  on  each  day. 

The  agenda  for  this  meeting  includes 
reports  regarding  the  OSHA/EPA 
incinerator  inspection  protocol,  the 
incorporation  of  general  industry 
standards  in  part  1926.  the  State  plan 
State  programs  for  construction,  me  VPP 
construction  program  and  the  statxis  of 
OSHA's  reguhtory  efforts  with  regc^  to 
lead,  permissible  exposure  limits  for  air 
contaminants,  ergonomics,  cranes  and 
asbestos.  The  agenda  also  includes 
discussion  of  the  definition  of  the  term 
"construction",  the  indemnification  of 
general  contractors  by  subomtractors 
and  work  group  procedures. 

Written  data,  views  or  comments  may 
be  submitted  preferably  with  20  copies, 
to  the  Division  of  Consumer  AfEairs. 
Any  such  submissions  received  prior  to 
the  meeting  will  be  provided  to  Xhe 
members  of  the  Conimittee  and  will  be 
included  in  the  record  of  the  meeting. 
Anyone  wishing  to  make  an  oral 
presentation  should  notify  the  Division 
of  Consumer  Affairs  before  the  meeting. 
The  request  should  state  the  amoimt  of 
time  desired,  the  capacity  in  which  the 
person  will  appear  and  a  brief  outline  of 
the  content  of  the  presentation.  Persons 
who  request  the  opportunity  to  address 
the  Advisory  Committee  may  be 
allowed  to  speak,  as  time  permits,  at  the 
discretion  of  the  Chairman  of  the 
Advisoiv  Committee. 

For  additional  information  contact: 
Tom  Hall,  Division  of  Consumer  Affairs. 
Occupational  Safety  and  Health 
Administration,  room  N-3647,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210.  Telephone  202-219-8615. 


An  official  record  of  the  meeting  will  be 
available  for  public  inspection  at  the 
Division  of  Consumer  AfEsirs. 

Signed  at  Washington,  DC  this  29th  day  of 
January  1993. 

David  C  Zdglar. 

Acting  AsMittant  Secretary  of  Lobar. 

[FR  Doc  93-2582  Filed  2-2-93;  8:4S  am] 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Inatitula  of  Muaaum  Sarvlcaa 

Information  Coliaction  Submtttad  to 
OMBforRaviaw 

AGENCY:  Institute  of  Museum  Services, 
NFAR 

ACTION:  Notice  of  informatian  collection 
submitted  to  OMB  for  review. 

SUMMARY:  The  Institute  of  Museum 
Services  (IMS)  is  submitting  an 
information  collection  entitled  "1993 
Survey  of  MAP  Grantees"  for  review  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act. 

IMS  needs  this  information  to 
determine  why  some  museums  choose 
not  to  participate  in  the  Museum 
Assessment  Program,  and  to  determine 
how  the  program  could  be  made  mora 
attractive  to  them.  The  information  will 
be  used  fw  a  statistical  analysis. 

The  respondents  will  be  museiuns 
that  have  requested  information  about 
the  Museiun  Assessment  Program,  but 
have  not  subsequently  participated. 

The  extimated  average  burden  hours 
is  .33,  the  frequency  ofresponse  is  once, 
and  the  estimate  number  of  respondents 
is  60.  The  total  annual  reporting  and 
recordkeeping  burden  is  20  hours. 

ADDRESSES:  Submit  comments  to  Mr. 
Steve  Semenuk,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  room  3002 
NEOB,  Washington,  DC  20503. 

TOR  FURTNER  Mt^ORMATION  CONTACH 

Submit  requests  for  information, 
including  copies  of  the  proposed 
collection  of  information  and 
supporting  dociunentation,  to  MAP 
Evaluation,  Institute  of  Museum 
Services,  room  609, 1100  Pennsylvania 
Avenue  NW.,  Washington,  DC  20506. 
UndaBdL 

Acting  Director,  Institute  c^ Museum  Savioes. 
IFR  Doc.  93-2467  Filed  2-2-93;  8:45  am] 
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Infonnatlon  Co(l«ctlon  Submitted  to 
0MB  for  Review 

AGENCY:  Institute  of  Museiun  Services, 

NFAH. 

ACTION:  Notice  of  information  collection 

submitted  to  OMB  for  review. 

SUMMARY:  The  Institute  of  Museum 
Services  (IMS)  is  submitting  an 
information  collection  entitled  "1993 
Survey  of  MAP  Grantees"  for  review  by 
the  Office  of  Management  and  Budget 
imder  the  Paperwork  Reduction  Act. 

IMS  needs  this  information  to  assess 
the  effects  of  the  Museum  Assessment 
Program,  and  to  determine  how  the 
program  could  be  improved.  The 
information  will  be  used  for  a  statistical 
analysis. 

The  respondents  will  be  museums 
that  have  received  Museum  Assessment 
Program  grants  from  IMS. 

Tne  estimated  average  burden  hours 
is  .75,  the  frequency  of  response  is  once, 
and  the  estimate  number  of  respondents 
is  150.  The  total  annual  reporting  and 
recordkeeping  burden  is  113  houjs. 
ADDRESSES:  Submit  comments  to  Mr. 
Steve  Semenuk,  Office  of  In/ormation 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  room  3002 
NEOB,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Submit  requests  for  information, 
including  copies  of  the  proposed 
collection  of  information  and 
supporting  documentation,  to  MAP 
Evaluation,  Institute  of  Museum 
Services,  room  609, 1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

LincUBell. 

Acting  Director,  Institute  of  Museum  Services. 
[FR  Doc  93-2466  Filed  2-2-93;  8:45  am] 

BILUNO  COOe  70M-ei-M 


Arts  In  Education  Advisory  ParMi; 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Arts  in 
Education  Advisory  Panel  (Arts 
Education  Partnership  Grants  Section) 
to  the  National  Council  on  the  Arts  will 
be  held  on  February  24, 1993  from  9 
a.m.-5:30  p.m.,  February  25  from  9 
a.m.-6  p.m.,  and  February  26  from  9 
a.m.-3  p.m.  in  room  M-07  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue  NW.,  Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  on  February  24  from  9 
a.m.-2:30  p.m.  and  February  26  from 
11:15  a.m.-l:30  p.m.  for  orientation, 
guidelines  review  and  policy 
discussion. 


The  remaining  portions  of  this 
meeting  on  February  24  from  2:30  p.m.- 
5:30  p.m.,  February  25  from  9  a.m.-6 
p.m.,  and  February  26  from  9  a.m.-ll:15 
a.m.  and  1:30  p.m.-3  p.m.  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
imder  the  National  Foundation  on  the 
Arts  and  the  Himianities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24, 1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  NW.,  Washington,  DC 
20506,  202/682-5532,  TTY  202/682- 
5496,  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5439. 

Dated:  January  28, 1993. 

Yvonne  M.  SMob, 

Director,  Panel  Operations,  National 
Endowment  for  the  Arts. 

(PR  Doc  93-2479  Filed  2-2-93: 8:45  am) 

BIUMC  cooc  7«sr-«i-« 


ExfMnalon  Arts  Advisory  Panel: 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Expansion 
Arts  Advisory  Panel  (Services  to  the 
Field  Section)  to  the  National  Coimdl 
on  the  Arts  will  be  held  on  February  24, 
1993  from  9  a.m.-5  p.m.  in  room  730  at 
the  Nancy  Hanks  Center,.  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC,  20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  9  a.m.-9:45  a.m.  and 
4  p.m.-5  p.m.  for  opening  remarks, 
general  program  overview,  and  policy 
discussion. 


The  remaining  portion  of  this  meeting 
from  9:45  a.m.-4  p.m.  is  for  the  purpose 
of  Panel  review,  aisciission,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foimdation  on  the  Arts  and  the 
Humanities  act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24, 1992,  this  session  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)  (4),  (6).  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  {>erson  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20506,  202/682-5532,  TTY  202/682- 
5496,  at  least  seven  (7)  days  prior  to  the 
meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvoime  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5439. 

Dated:  January  28, 1993. 
Yvonne  M.  Sabine, 
Director,  Panel  Operations,  National 
Endowment  for  the  Arts. 
IFR  Doc.  93-2478  Filed  2-2-93;  8:45  am] 
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Museum  Advisory  Panel;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (PubUc 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Museum  Advisory  Panel  (Special 
Exhibitions:  Contemporary  Section)  to 
the  National  Council  on  the  Arts  will  be 
held  on  February  22-26, 1993  from  9 
a.m.-5:30  p.m.  in  room  714  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  February  22  from  9 
a.m.-10  a.m.  The  topics  will  be 
introductory  remarks  and  policy 
discussion. 

The  remaining  portions  of  this 
meeting  on  February  22  from  10  a.m.- 
5:30  p.m.  and  February  23-26  from  9 
a.m.-5:30  p.m.  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation. 
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and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Aits  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
apphcants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24, 1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvoruie  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5439. 

Dated:  January  28, 1993. 
YvoniM  M.  Sabine, 
Director,  Panel  Operations,  National 
Endowment  for  the  Arts. 
IFR  Doc  93-2477  Filed  2-2-93;  8:45  am] 
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NATIONAL  INSTTTUTE  FOR  UTERACY 

National  Inatituta  for  Utaracy  Advlaory 
Board;  Maating 

AOENCY:  National  Institute  for  Literacy 

Advisory  Board,  National  Institute  for 

Literacy. 

ACnON:  Notice  of  partially  closed 

meeting. 

SUMMARY:  This  Notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Institute  for  Literacy  Advisory  Board 
(Board).  This  notice  also  describes  the 
function  of  the  Board.  Notice  of  this 
meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend  the  open 
portions  of  the  meeting. 
DATE  AND  TIME:  March  1, 1993. 9  a.m.  to 
4  p.m.;  March  2. 1993, 9  a.m.  to  4  p.m. 


ADDRESS:  National  Institute  for  Literacy, 
800  Connecticut  Avenue,  NW..  suite 
200.  Washington,  DC  20006. 

FOR  FURTHER  MFORMATXM  CONTACT: 

Thomas  R.  Hill,  Executive  Officer, 

National  Institute  for  Literacy,  800 

Connecticut  Avenue,  NW..  suite  200, 

Washington,  DC  20006.  Telephone  (202) 

632-1500. 

SUPPLEMENTARY  MFORMATKM:  The  Board 

is  established  under  section  384  of  the 
Adult  Education  Act,  as  amended  by 
title  I  of  Public  Law  102-73,  the 
National  Literacy  Act  of  1991.  The 
Board  consists  often  individuals 
appointed  by  the  President  with  the 
advice  and  consent  of  the  Senate.  The 
Board  is  established  to  advise  and  make 
recommendations  to  the  Interagency 
Group,  composed  of  the  Secretaries  of 
Education.  Labor,  and  Health  and 
Human  Services,  which  administers  the 
National  Institute  for  Literacy  (Institute). 
The  Interagency  Group  considers  the 
Board's  recommendations  in  planning 
the  goals  of  the  Institute  and  in  the 
implementation  of  any  programs  to 
achieve  the  goals  of  the  Institute. 
Specifically,  the  Board  performs  the 
following  functions: 

(a)  Makes  recommendations 
concerning  the  appointment  of  the 
Director  and  the  staff  of  the  Institute; 

(b)  Provides  independent  advice  on 
operation  of  the  Institute;  and 

(c)  Receives  reports  from  the 
Interagency  Group  and  the  Director  of 
the  Institute. 

In  addition,  the  Institute  consults 
with  the  Board  on  the  award  of 
fellowships. 

The  Board  will  meet  in  Washington, 
DC  on  March  1  and  2, 1993.  On  March 
1, 1993,  the  Board  will  meet  from  9  a.m. 
to  12  p.m.  in  open  session  to  discuss  the 
status  of  the  recruitment  process  for  the 
Director  position  and  to  be  briefed  on 
amended  standards  of  conduct  rules. 

From  1  p.m.  to  4  p.m.  on  March  1, 
1993  and  firom  9  a.m.  to  4  p.m.  on 
March  2, 1993,  the  Board  will  meet  in 
closed  session  to  discuss  scopes  of  work 
options  and  associated  costs  for 
proposed  request  for  proposals  (RFP). 
The  discussion  will  focus  on  the 
expected  costs  of  different  scopes  of 
work  options.  The  scopes  of  work 
options  must  be  presented  in  closed 
session  because  premature  disclosure  of 
costs  associated  with  proposed  RFP 
options  might  have  the  economic 
interest  of  the  Institute,  and  might 
frustrate  implementation  of  proposed 
agency  action.  Such  matters  are 
protected  by  exemption  9(b)  of  section 
552(c)  of  title  5  U.S.C. 

A  stunmary  of  the  activities  at  the 
closed  session  and  related  matters 


which  are  infcmnative  to  the  public 
consistent  with  the  policy  of  title  5 
U.S.C  552b  will  be  available  to  the 
public  within  fourteen  days  of  the 
meeting. 

Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  National  Institute  for 
Literacy,  800  Connecticut  Aventie,  NW., 
suite  200,  Washington.  DC  20006  from 
8:30  a.m.  to  5  p.m. 
Franaarto  KoDMly-Kael, 
Intmm  Director,  Sational  institute  for 
Litarocy. 
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NUCLEAR  REGULATORY 
COMMISSION 

Documanta  Containing  Reporting  or 
Racordfcaaping  Raqulramanta:  Offica 
of  Managamant  and  Budget  Review 

AOENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  the  Office  of 

Management  and  Budget  review  of 

information  collection. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  recently 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  the 
following  proposal  for  ihe  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  part  30— Domestic 
Licensing  of  Byproduct  Material. 

3.  The  form  number  if  applicable:  Hd 
appUcable. 

4.  How  often  the  collection  is 
required:  Required  reports  are  collected 
and  evaluated  on  a  continuing  basis  as 
events  occur.  Applications  for  new 
licenses  and  amendments  are  submitted 
only  once.  AppUcations  for  renewal 
licenses  are  submitted  every  five  years. 
Information  submitted  in  previous 
appUcations  may  be  referenced  without 
being  resubmitted. 

5.  Who  will  be  reauired  or  asked  to 
report:  Persons  applying  for  or  holding 
a  license  to  manufacture,  produce, 
transfer,  receive,  acquire,  own,  {xwsess, 
or  use  radioactive  byproduct  material. 

6.  An  estimate  of  the  number  of 
responses:  Approximately  5,600 
Material  License  AppUcation  responses 
subject  to  10  CFR  ptai  30  requirements 
are  accounted  for  separately  under  the 
clearance  previously  approved  for  NRC 
Form  313.  OMB  No,  3150-0120,  and 
other  clearances.  An  additional  526 
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responses  are  accounted  for  under  this 
information  collection  clearance 
request. 

7.  An  estimate  of  the  krtoi  number 
hours  needed  to  complete  the 
requirement  or  request:  Approximately 
7.5  hours  per  Material  License 
Application  subject  to  part  30,  for  a  total 
of  42,250  hours,  is  accounted  for 
separately  under  the  clearance 
previously  approved  for  NRC  Fonn  313, 
OMB  No.  3150-0120.  An  additional 
53.77  hours  per  response  and  17.06 
hours  peT  'ecordkaeper,  for  a  total 
annual  industry  burden  of  149,425 
hours,  is  accounted  for  under  this 
information  collection  clearance 
request. 

8.  An  indication  of  vrhether  section 
3504(h),  Public  Law  96-51 1  applies:  Not 
applicable. 

9.  Abstract:  10  CFR  part  30  establishes 
requirements  ftoveming  domestic 
licensing  of  radioactive  byproduct 
material.  The  application,  reporting  and 
recordkeeping  requirements  are 
necessary  to  permit  the  NRC  to  make  a 
determination  whether  the  use  of 
byproduct  material  is  in  conformance 
with  the  Commission's  regulations  for 
protection  of  the  public  health  and 
safety.  The  revision  primarily  reflects 
the  inclusion  of  burden  imposed  by  a 
previously  approved  rulemaking  that 
added  decommissioning  financial 
assurance  requirements. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Pubhc  Document  Room.  2120  L 
Street,  NW.  (Lower  Level),  Washington, 
DC. 

Commmts  and  questions  may  be 
directed  by  mail  to  the  OMB  reviewer: 
Ronald  Minsk,  Office  of  Information  and 
Regulatory  Aftaifs  (3150-0017),  NEOB- 
3019,  Office  of  Management  and  Budget, 
Washington,  DC  20503. 

Comments  may  also  be  communicated 
by  telephone  at  (202)  395-3084.  The 
NRC  Clearance  officer  is  Brenda  Jo. 
Shelton,  (301)  492-B132. 

Dated  at  Bethesda.  Maryland,  this  26th 
day  of  January  1993. 

For  the  Nuclear  Regulatory  Conimissioa. 
Gerald  F.  Craaford, 

Designated  Senior  Officitd  for  Information 
Resources  hkutagement. 
IFR  Doc.  93-2491  Filed  2-2-93;  8:45  ami 
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AGENCY:  Nuclear  Regulatory 
Commissioo. 


ACnOM:  Notice  of  the  Office  of 
Management  and  Budget  review  of 
information  collection. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  has  recently 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revised, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  parts  30,  40,  50,  70, 
and  72:  Procedures  and  Criteria  for  On- 
site  Storage  of  Low-Level  Radioactive 
Waste. 

3.  The  form  number,  if  applicable: 
Not  applicable. 

4.  How  often  the  collection  is 
required:  Annually,  whenever  low-level 
radioactive  waste  (LLW)  is  stored  after 
January  1, 1996. 

5.  Who  will  be  required  or  asked  to 
report:  Approximately  13,286  NRC  and 
Agreement  State  licensees  storing  LLW 
on-site  after  January  1, 1996. 

6.  An  estimate  of  the  number  of 
annual  responses:  79716 
(approximately  39.858  records  kept  by 
licensees  storing  LLW  on-site  after 
January  1, 1996,  and  approximately 
39.858  responses  by  LLW  disposal 
facilities). 

7.  An  estimate  of  the  total  number  of 
hours  needed  to  complete  the 
requirement  or  request:  179,361  (an 
average  of  0.5  hours  per  response  for 
LLW  disposal  sites  and  an  average  of  4 
hours  per  record  for  licensees  storing 
waste  on-site). 

8.  An  indication  of  whether  section 
3504(h).  Public  Law  96-511  applies: 
Applicable. 

9.  Abstract:  The  amendmoits  to  10 
CFR  parts  30.  40,  50,  70,  and  72  would 
require  licensees  to  docimient  and 
maintain  a  record  showing  that  they 
have  exhausted  other  reasonable 
management  options  in  order  to  be 
permitted  to  store  LLW  on-site  after 
January  1. 1996. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  from  the 
NRC  Pubhc  Document  Room,  2120  L 
Street  NW.  (Lower  Level),  Washington, 
DC. 

Comments  and  questions  may  be 
directed  by  mail  to  the  OMB  reviewer: 
Ronald  Minsk,  Office  of  Information  and 
Regulatory  Affairs,  NEOB-3019.  (3150- 
0017.  -0020,  -0011,  -0009,  -0132), 
Office  of  Muiagement  and  Budget, 
Washington.  DC  20503. 

Comments  may  be  communicated  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Bienda 
Jo.  Shelton.  (301)  492-8132. 


Dated  at  Bethesda.  Maryland,  this  27t)i  day 
of  January  1993. 

For  the  Nuclear  Regulatory  CommisaioB. 
GeraU  F.  Cranford, 

Designated  Senior  Official  for  htformation 
Resources  Management. 
!FR  Doc.  93-2490  Filed  2-2-93: 8:45  ami 

BHJJNQ  COM  79aO-«1-« 


BIwMWy  Notice 

Applications  and  AnMndments  to 
Operating  Licenses  Involving  No 
Significant  Hazards  Considerations 

L  Background 

Pursuant  to  Public  Law  (PL.)  97-415. 
the  Nuclear  Regulatory  Commission  (the 
Commission  or  NltC  ^aff)  is  publishing 
this  regular  biweekly  notice.  P.L.  97-415 
revised  section  189  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (the 
Act),  to  require  the  Commission  to 
publish  notice  of  any  amendments 
issued,  or  proposed  to  be  issued,  under 
a  new  provision  of  section  189  of  the 
Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  ihe 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  fi'om  January  8, 
1993.  through  January  22, 1993.  The  last 
biweekly  notice  was  published  on 
January  21. 1993  (58  FR  5427). 

Notice  Of  Consideration  Of  Issuance  Of 
Ameodment  To  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determiiuition, 
and  Opportunity  For  A  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92.  this  means  that  operati<Hi 
of  the  hcility  in  accordance  with  the 
proposed  amendments  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated:  or  (3) 
involve  a  significant  reduction  in  • 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 


detennination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Q)mmis8ion  will 
not  normally  make  a  final  determination 
unless  it  receives  a  request  for  a  hearing. 

Written  comments  may  be  submittedT 
by  mail  to  the  Rules  and  Directives 
Review  Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20355,  and  should  dte  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223.  Phillips  Building.  7920 
Norfolk  Avenue,  Bethesda,  Kteryland 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Doamient  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington.  DC  20555.  The  filing  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  March  S,  1993,  the  Ucensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  oirrent  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Doounent  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  20555  and  at  the  local 
pubhc  document  room  for  the  p)aTticular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  Uie  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order ^ 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 


following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  otner  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  Uie  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  tne  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted,  as  a  party  may  amend  the 
petition  without  reouesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  sdieduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior 
to  the  first  prehearing  conference 
scheduled  in  the  proceeding,  a 
petitioner  shall  file  a  supplement  to  the 
petition  to  intervene  which  must 
include  a  list  of  the  contentions  which 
are  sought  to  be  litigated  in  the  matter. 
Each  contention  must  consist  of  a 
specific  statement  of  the  issue  of  law  or 
fact  to  be  raised  or  controverted.  In 
addition,  the  petitioner  shall  provide  a 
brief  explanation  of  the  bases  of  the 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion 
which  support  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establi^  those  focts  or 
expert  opinion.  Petitioner  miut  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
appUcant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
rehef.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  i>ermitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportxmity  to 

Earticipate  fully  in  the  conduct  of  the 
earing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
detennination  on  the  issue  of  no 
significant  hazards  consideration.  The 


final  determination  will  serve  to  dedda 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  Aer  issuance  of  the  amendment 

If  the  final  detennination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issiiance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  dnnmistances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  fadhty.  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  pubhc 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  pubUsh  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

A  request  for  a  hearing  or  a  i>etition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  mav 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten 
(10)  days  of  the  notice  p>eriod,  it  is 
requested  that  the  petitioner  promptly 
so  inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
(800)  325-6000  (in  Missouri  l-(800)  342- 
6700).  The  Western  Union  operator 
should  be  given  Detagram  Identification 
Number  N1023  and  the  following 
message  addressed  to  (Pn>|ect  Director): 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  pubUcation  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  the  attorney  for  the  Ucensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions. 
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supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  bj  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safcty  and  Licensing  Board  that 
the  petition  and/or  reqnest  should  be 
granted  based  upon  a  balancing  of 
factors  speciRed  in  10  CFR 
2.714(a}(l)fi)-(v)  and  2.714(d). 

For  fiirtiier  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  DocunreBt  Room,  the  Gelman 
Building.  2120  L  Street.  NW., 
Washington.  DC  20555,  and  at  the  local 
public  document  room  for  the  particular 
facility  involved. 

Arizona  PnUk  Sanrke  Company,  at  at. 
Docket  Noa  STN  50-92S.  STN  58-529. 
and  STN  50-530,  Palo  Yard*  Nuclear 
Generating  Statian*  Unit  Nos.  1. 2,  and 
3,  Maricopa  County,  Arizana 

Date  of  amendment  reqaests: 
December  28, 1992 

Description  (^amendment  requests: 
The  amendments  would  change  the 
frequency  of  several  channel  functional 
tests  for  the  reactor  protection  S3rstem 
(RPS)  and  engineered  saDsty  featore 
actuation  system  (ESFAS) 
instrumentation  from  once  per  month  to 
quarterly. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensees  have  provided  their  analysis 
about  the  issue  of  no  signiRcant  hazards 
consideration,  which  is  presented 
below: 

Standard  1 — Involve  a  significant  increase 
In  the  probability  or  cmtoequencea  of  an 
accident  preriously  evaluated. 

increasing  the  survBillaace  interval  fat  RPS 
and  ESFAS  instrumentation  has  two 
principle  ejects  with  opposing  impacts  on 
core  melt  risk.  The  first  impact  is  a  slight 
increase  in  core  melt  frequency  that  results 
from  the  increased  unavailability  of  the 
instrumentation  in  question.  The 
unavailability  of  the  tested  Instrumentation 
components  is  trsnsUited  to  result  in  a  failure 
of  the  reactor  to  trip,  an  Anticipated 
Transient  Without  Scram,  or  a  failure  of  the 
appropriate  eoginaered  safety  features  to 
actuate  whoa  required.  The  opposing  impact 
is  the  corresponding  reduction  in  core  melt 
frequency  tliat  would  result  due  to  the 
reduced  exposure  of  the  plant  to  test  induced 
transients. 

Represeotative  finilt  tree  models  were 
developed  far  Palo  Verda  and  the 
coixesponding  core  melt  fraqumcy  increases 
and  decreasM  were  quantified  in  CEN-327-A 
and  CEN-327-A.  Supplaoient  1.  The  NRC 
Staff  found  that  changes  la  the  RPS 
unavailabilities  that  result  from  extending 
the  surveillance  test  istarvals  from  30  days 
to  90  days  were  not  considarad  to  be 
significant.  Estimates  of  the  reduction  in 
scras  frnquency  frran  the  reduction  in  test- 


Induced  scrans  and  the  corresponding 
reduction  in  core  melt  frequency  ware  found 
accapkible.  Extended  surveillance  intervals 
were  found  to  result  in  a  net  reduction  in 
core  B»lt  risk.  Operation  of  the  facility  in 
accordance  with  this  proposed  amendment, 
therefore,  will  not  involve  a  significant 
Increase  in  the  probability  or  consequence  of 
an  accident  previously  evaluated. 

Standard  2— Create  the  possibility  of  a  new 
or  diffisrent  kind  of  accident  from  any 
accident  previously  evaluated. 

This  amendment  request  does  not  involve 
any  r*'^"gF*'  in  equipment  and  will  not  alter 
the  manner  in  which  the  plant  will  be 
operated.  For  this  reason,  this  amendment 
will  not  create  the  possibility  of  a  oaw  or 
different  kind  of  accident  from  any 
previously  evaluated. 

Standard  3 — Involve  a  significant 
reduction  in  a  margin  of  sa^ty. 

The  margin  of  safisty  is  not  significantly 
reduced.  There  are  no  changes  to  the 
equipment  or  plant  operations.  The  changes 
to  [plant  protection  system]  PPS  setpoints 
and  allowable  values,  while  nonconservative. 
are  not  significant.  The  only  impact  of  this 
change  is  the  development  of  a  more 
appropriate  balance  between  increased  core 
melt  risk  due  to  slightly  increased  equipment 
unavailability  and  reduced  core  melt  risk  due 
to  a  reduction  in  plant  exposure  to  test- 
induced  transients.  Implementation  of  the 
proposed  change  is  expected  to  result  in  an 
overall  improveinent  in  safety  due  to  the  fact 
that  reduced  testing  intervals  will  result  in 
fewer  inadvertent  reactor  trips  and  less 
frequent  actuation  of  ESFAS  components. 
The  coaclusicHis  of  the  accident  analyses  in 
the  IPalo  Verde  Nuclear  Generating  Stationl 
PVNGS  [Updated  Fmal  Safety  Analysis 
Report]  UI^AR  remain  valid  and  the  safety 
limits  continue  to  be  met. 

The  NRC  staff  has  reviewed  the 
licensees'  analysis  and,  based  on  that 
review,  it  appears  that  the  three 
stimdards  of  50.92(c)  are  satisfied. 
Therefore,  the  NKC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  PuMc  Document  Room 
location:  Phoenix  Public  Library,  12 
East  McDowell  Road,  Phoenix,  Arizona 
85004Attomey  for  licensees:  Nancy  C. 
Loftin,  Esq.,  Corporate  Secretary  and 
Counsel,  Arizona  Public  Service 
Company,  P.O.  Box  53999,  Mail  Station 
9068,  Phoenix,  Arizona  85072-3999 
NRC  Project  Director  Theodore  R 
Quay 

Coomonwaaltli  Ediaoa  Ceoipaay, 
Docket  Noa.  STN  50-4M,  STN  5»455, 
STN  50-450  awl  STN  50-457,  Bynm 
SUtioB,  Unit  Nea.  1  aiul  2,  O^^Coua^, 
Ulinoia,  ami  Braidwood  Station,  Unit 
Noe.  1  MMi  2,  Wm  County,  Illiaeia 

Date  of  amendment  request: 
December  22, 1992 

Description  of  amendment  request: 
The  propoaed  amendment  would  add 
requiramaits  to  the  Braidwood 


Tedmical  Specifications  (TS)  to  address 
the  staff  caocems  dted  in  Generic  Letter 
(GL)  91-13.  The  priaposad  TS  would  be 
applicable  when  one  tmit  is  shut  down 
while  the  other  is  operating  and  would 
ensure  that  an  Essential  Service  Water 
system  (SX)  pump  and  crossover  path  is 
available  bom  the  shutdown  unit  to 
serve  as  a  backup  to  the  operating  unit. 
In  addition,  requirements  would  be 
added  to  require  the  unit  crosstie  to  be 
open,  or  capable  of  being  opened  from 
the  Main  Control  Room,  whenever 
either,  or  both,  units  are  in  an  operating 
mode  (mode  1,  2.  3.  or  4).  Byron 
addressed  the  concerns  raised  in  GL  91- 
13  in  a  previous  TS  amendment.  The 
proposed  amendment  for  Byron  would 
provide  clarifications  to  the  SX  system 
TS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  5a91{a).  the 
licensee  has  provided  its  analysis  of  (he 
issue  of  no  significant  hazanis 
consideration,  which  is  presented 
below: 

For  Byron 

A.  The  proposed  changes  do  not  involve  a 
significant  Increase  in  the  pjrobalnlity  or 
consequences  c^  an  accident  previously 
evaluated. 

PeriodK  testing  of  the  Essential  Service 
Water  system  crosstie  and  manipulating 
during  a  loss  of  service  water  accident  have 
been  addressed  by  Commonwealth  Edison 
(CECo)  for  Byron  and  Braidwood  stations 
during  the  NRCs  review  of  CECo's  LCD 
Relaxation  Program  and  the  licensing  of 
Byron  Unit  2.  Byron  Station  adopted 
Technical  Specifications  governing  the 
availability  of  the  third  SX  pump  and  the 
crosstie  valves  to  support  an  operating  unit 
These  commitments  have  been  previously 
reviewed  and  accepted  by  the  NRC  NTtC  SER 
dated  November  23, 198d  documenu  that  the 
NRC  staff  found  the  Technical  Specifications 
issued  in  Amendment  24  acceptable. 

The  proposed  changes  do  not  affect  the 
application  of  the  Technical  Specifications. 
The  additional  surveillance  provides  an 
additional  limitation  and  is  therefore  more 
stringent  than  the  Oirrent  requirements.  The 
■  rewording  ensures  that  the  specifications  are 
applied  unifonnly.  The  proposed  change  to 
3.7.4.1  is  mora  restrictive  than  the  existing 
specification  to  ensure  that  an  SX  pump  from 
a  shut  down  unit  is  always  available  to 
support  operation  of  the  opposite  unit 
Adding  to  the  Bases  has  no  impact  on  plant 
operation;  the  requirements  that  ensure  that 
the  crosstie  will  service  its  deei^  fnnctiCMi 
are  in  Specification  3/4.7.4.2. 

B.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  difisrent  kind  of 
accident  fron  any  acddent  previously 
evaluated. 

The  change  is  consistent  with  the 
previously  approved  TscJmical 
Specifications  that  were  added  to  addres* 
concerns  not  contrcrilad  by  existing  Technical 
SpecifkatioBS.  The  proposed  cbu^  to  the 
original  Teckniad  Specfcations  i 
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readability  without  rhangipg  the 
requiraments.  The  modified  specificatioiu 
are  consistent  with  previous  single  &ilure 
analysis  criteria,  since  they  do  not  delete  or 
modify  any  current  rBquirements  that  were 
utilized  in  the  accident  analysis.  The 
proposed  addition  of  controls  to  vwify  SX 
pump  availability  increases  the  level  of 
protection.  Since  there  are  no  changes  to 
equipment  or  equipment  operation,  no  new 
accidents  or  failures  are  created. 

C  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  Bases  for  Technical  Specification  3/ 
4.7.4  states  that  the  operability  of  the  SX 
system  ensures  that  sufficient  cooling 
capacity  is  available  for  continued  operation 
of  safety  related  equipment.  The  proposed 
changes  retain  controls  to  ensure  that  cooling 
capacity  is  available  for  both  units  without 
deleting  the  requirements  for  operability  of 
any  other  Technical  Spedfkation.  These 
editorial  changes  provide  enhancements  and 
do  not  compromise  the  system's  ability  to 
fulfill  the  function  described  in  the  bases. 
The  NRC  review  of  the  original  Technical 
Specifications  concluded  that  Byron's  SX 
system  has  suitable  redundancy  to  transfer 
heat  from  structures,  systems  and 
components  important  to  safety  to  a  beat  sink 
under  both  normal  operating  and  accident 
conditions.  The  chai^  to  the  Bases 
emphasizes  the  importance  of  the  SX  crosstie 
feature.  The  refinements  to  the  Technical 
Specifications  enhance  the  availability  of  the 
SX  system  and  crosstie. 

For  Braidwood 

A.  The  proposed  changes  do  not  involve  a 
significant  Increase  in  the  probability  or 
consequences  of  an  accident  previcualy 
evaluatBd. 

No  additional  plant  equipment  will  be 
installed  as  a  result  of  any  of  the  proposed 
changes.  Additionally,  none  of  the  proposed 
changes  will  require  currently  Installed  plant 
equipment  to  be  operated  in  a  new  at 
different  manner.  Therefore,  none  of  the 
proposed  changes  will  increase  the 
probability  of  any  accident  that  has  been 
previously  evaluated. 

The  proposed  addition  of  Specification  3/ 
4.7.4.1  which  requires  an  Essential  Service 
Vi'ater  pump  on  a  shut  down  unit  be  available 
to  support  an  operating  unit  and  the 
proposed  addition  of  Specification  3/4.7.4.2 
which  requires  the  Essential  Service  Water 
System  Unit  Crosstie  to  be  open,  or  capable 
of  being  open  from  the  Main  Control  Room, 
any  tinae  one  or  mora  units  are  operating  are 
simply  the  formalization  of  commitments 
made  to  the  USNRC  by  letter  dated  August 
5, 1986,  A.  D.  Miosi  to  H.  R.  Denton.  These 
commitments  were  made  as  the  result  of  a 
concern  identified  by  the  USNRC  regarding 
a  loss  of  essential  service  water  accident 
during  their  review  of  WCAP 10526,  Byron 
Generating  Station  Limiting  Condition  for 
Operation  Relaxation  Program.  These 
commitments  were  made  to  reduce  the 
consequences  of  a  loss  of  essential  service 
water  accident 

The  proposed  addition  to  the  Bases  of 
Specifications  3/4.7.4  only  serve  to  describe 
the  addition  of  proposed  Specifications  3/ 
4.7.4.1  end  3/4.7.4.2.  Therefore,  this 
propoMd  change  vrill  not  Increase  the 


consequences  of  any  accident  previously 
evaluated 

The  deletion  of  Specification  4.7.4.b  will 
not  cause  any  physical  conditions  to  be 
changed  at  the  plant.  The  essential  Service 
Water  System  Return  Valves.  OSX165A  and 
OSX165B,  will  continue  to  be  maintained  in 
the  open  position  with  power  removed. 
Valve  position  %vill  be  verified  less  frequently 
than  the  current  Specification  and  be 
governed  by  plant  administrative  proceduras. 
Howrever ,  if  these  valves  were  to  be  closed, 
there  would  be  significant  changes  in 
Essential  Service  Water  System  parametera 
indicated  on  instnunentation  in  the  Main 
Control  Room  which  is  continuously 
monitored  by  licensed  operatora.  This  does 
not  represent  an  increase  in  the 
consequences  of  any  accident  previously 
evaluated. 

B.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  difierent  kind  of 
accident  from  any  accident  previously 
evaluated. 

No  additional  plant  equipment  will  be 
installed  as  a  result  of  any  of  the  proposed 
changes.  Additionally,  none  of  the  proposed 
changes  will  require  currently  installed  plant 
equipment  to  be  operated  in  a  new  or 
different  manner.  The  proposed  additions  of 
Specifications  3/4.7.4.1  and  3/4.7.4.2  and  the 
addition  to  the  Bases  of  Specifications  3/4.7.4 
formalize  commitments  made  to  the  USNRC 
by  letter  dated  August  5, 1966,  A.  D.  Miosi 
to  H.  R.  Denton,  and  already  incorporated 
into  plant  administrative  procedures.  The 
delation  of  Specification  4.7.4.b  affocts  only 
the  manner  and  frequency  by  which  the 
Essential  Service  Water  System  Return 
Valves,  0SX16SA  and  OSX165B,  will  be 
verified  in  the  open  position.  Therefore,  there 
is  no  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated  occurring  as  a  result  of  these 
proposed  changes. 

C  The  proposed  changes  do  not  involve  a 
significant  reduction  in  the  mai^in  of  safety. 

The  margin  of  safety  was  increased  when 
Braidwood  Station  committed  to  make  an 
Essential  Service  Water  pump  on  a  shut 
down  unit  available  to  support  an  operating 
unit  by  providing  additionaJ  redundant 
cooling  capacity.  This  commitment  was 
made  by  letter  dated  August  5. 1986,  A.  D. 
Miosi  to  H.  R  Denton.  The  proposed 
additions  of  Specifications  3/4.7.4.1  and  3/ 
4.7.4.2  and  the  addition  to  the  Bases  of 
Specifications  3/4.7.4  formalize  that 
commitment  in  the  OL  Formalizing  that 
commitment  has  no  effisct  on  the  margin  of 
safety.  The  proposed  deletion  of 
Specification  4.7.4.b  affects  only  tho  manner 
and  frequency  by  which  the  Essential  Service 
Water  System  Return  Valves,  0SX16SA  and 
OSX165B,  will  be  verified  in  the  open 
position.  However,  if  these  valves  were  to  be 
cloaed,  there  would  be  significant  changes  in 
Essential  Service  Water  System  parametan 
indicated  on  instrumentation  in  the  Main 
Control  Room  which  is  continuously 
monitored  by  licensed  operatora.  Tbarefare, 
this  propoaed  change  also  has  no  effect  on 
the  margin  of  safety. 

The  NRC  staff  has  revievred  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 


standards  of  10  OH  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  E>ocument  fioom 
location:  For  Byron,  the  Byron  Public 
Library.  109  N.  Franklin.  P.O.  Box  434, 
Byron,  Illinois  61010;  for  Braidwood. 
the  Wilmington  Township  Public 
Library,  201  S.  Kankakee  Street, 
Wilmington.  Illinois  60481. 

Attorney  for  licensee:  Michael  I. 
Miller,  Esquire:  Sidley  and  Austin,  One 
First  National  Plaza.  Chicago.  Illinois 
60690 

NRC  Project  Director.  James  E  Dyer 

Eoter^gy  Operations.  Inc.,  Docket  No. 
50-313,  Arkansas  Nuclear  One,  Unit 
No.  1,  Pope  County,  Arkansas 

Date  of  amendment  request: 
September  28.  1992 

Description  of  amendment  request: 
The  proposed  amendment  revises  the 
required  sodium  hydroxide  (NaOH)  tank 
level  specified  in  Technical 
Specification  (TS)  3.3.4(B).  deletes  the 
stated  value  for  the  weight  of  NaOH 
specified  in  TS  3.3.4(B),  and  revises  the 
Bases  for  TS  3.3.4  to  reflect  the  new 
required  level  for  the  NaOH  solution  in 
the  tank. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Qriterion  1 — Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated. 

NaOH  tank  level  is  not  an  initiator  of  any 
event  analyzed  in  the  Safety  Analysis.  The 
accident  mitigation  features  of  the  plant  are 
not  a&cted  by  the  proposed  amendment,  as 
the  most  limiting  analysis  affected  by  the 
change  in  minimum  NaOH  tank  level  has 
been  showrn  to  be  bounded  by  the  propoaed 
level  range.  The  proposed  level  range 
adequately  ensiuvs  that  values  assumed  for 
the  minimum  NaOH  tank  level  remain 
bounded  with  an  allowance  for  worst  case 
instrument  error.  The  deletion  of  NaOH 
weight  is  intended  to  remove  extraneous  and 
redundant  information  fnm  the  specification 
and  is  administrative  in  natiira.  Toa 
minimum  and  maximum  NaOH 
concentrations  are  not  affected  by  this 
change.  The  Bases  change  is  proposed  to 
maintain  consistency  in  the  ANO-1 
(Arkansas  Nuclear  One,  Unit  1]  TS  and  is 
also  administrative  in  nature. 

Tharefora,  this  change  does  not  iovolva  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated 

Oiterion  2— Does  Not  Oeato  the 
Possibility  of  a  New  or  Different  Kind  of 
Accident  from  Any  Previously  Evaluated. 

The  scope  of  the  change  does  iKit  establish 
a  potential  new  accident  precursor.  All 
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analyses  associated  with  NaOH  tank  level 
and  volume  have  been  shown  to  be  bounded 
by  the  proposed  level  range  for  the  NaOH 
tank  with  adequate  margin  for  worst  case 
instnunent  loop  error.  The  deletion  of  NaOH 
weight  is  intended  to  remove  extraneous  and 
redundant  information  from  the  specification 
and  is  administrative  in  nature.  The 
minimum  and  maximum  NaOH 
concentrations  are  not  affected  by  this 
change.  The  Bases  change  is  proposed  to 
maintain  consistency  in  the  ANO-1  TS  and 
is  also  administrative  in  nature. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3 — Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

All  analyses  associated  with  NaOH  tank 
level  and  volume  have  been  shown  to  be 
bounded  by  the  proposed  range  for  the  NaOH 
tank  level  with  adequate  margin  for  worst 
case  instrument  loop  error.  The  deletion  of 
NaOH  weight  is  intended  to  removed 
extraneous  and  redundant  information  from 
the  specification  and  is  administrative  in 
natiire.  The  minimum  and  maximum  NaOH 
concentrations  are  not  afiected  by  this 
change.  The  Bases  change  is  proposed  to 
maintain  consistency  in  the  ANO-1  TS  and 
is  also  administrative  in  nature. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Loca!  Public  Document  Room 
/ocotjon.- Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  N.W.,  Washington.  D.C. 
20005-3502 

NBC  Project  Director:  George  Hubbard 
(acting) 

Entergy  Operations,  Inc.,  Docket  Nos. 
50-313  and  50-368,  Arkansas  Nuclear 
One,  Unit  Nos.  1  and  2  (ANO-1&2). 
Pope  County,  Arkansas 

Date  of  amendment  request: 
September  28,  1992 

Description  of  amendment  request: 
The  amendment  revises  the  Technical 
Specifications  (TS)  for  each  unit  to  add 
limiting  conditions  for  operation  and 
surveillance  requirements  for  the  main 
steam  line  radiation  monitors 
(MSLRMs)  in  accordance  with  U.S. 
Nuclear  Regulatory  Commission  Generic 
Letter  83-37.  This  application  for 
amendment  supersedes  the  request 
dated  October  19. 1989,  as  pubhshed  in 
the  Federal  Register  on  February  7, 
1990  (55  FR  4262). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


As  required  by  10  CFR  50.ei(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1 — Does  Not  Involve  a  Significant 
Increase  in  the  Probability  or  Consequences 
of  an  Accident  Previously  Evaluated. 

The  Main  Steam  Line  Radiation  Monitors 
(MSLRM)  do  not  provide  information  that  is 
required  to  safely  shutdown  the  plant.  The 
monitors  provide  release  information  for 
evaluating  ofbite  emergency  action  when 
venting  through  the  steam  safety  and 
atmospheric  dump  valve  paths.  Also,  with 
this  change  there  are  no  modifications  to  the 
configuration  or  the  operation  of  the  plant. 
This  change  only  adds  operability  and 
surveillance  requirements  for  these  monitors. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated 

Criterion  2 — Does  Not  Create  the 
Possibility  of  a  New  or  Different  Kind  of 
Accident  from  any  Previously  Evaluated. 

The  MSLRMs  are  used  to  provide  passive 
monitoring  of  radiation  levels  during  and 
following  an  accident  in  which  a  primary  to 
secondary  system  leak  has  occurred.  The 
accident  conditions  for  which  the  monitors 
would  provide  useful  information  have 
previously  been  analyzed.  Therefore,  this 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
previously  evaluated. 

Criterion  3 — Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

The  MSLRMs  are  not  required  to  safely 
shutdown  the  plant.  The  proposed  change 
imposes  additional  limitations,  restrictions, 
or  controls  not  presently  in  the  TS. 
Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  N.W.,  Washington,  D.C. 
20005-3502 

NRC  Project  Director:  John  T.  Larkins 

Entergy  Operations,  Inc.,  Docket  Nos. 
50-313  and  50-368,  Arkainsas  Nuclear 
One,  Unit  Nos.  1  and  2  (ANO-1&2). 
Pope  County,  Arkansas 

Date  of  amendment  request: 
September  28, 1992,  as  supplemented 
by  letter  dated  December  2, 1992 

Description  of  amendment  request: 
The  proposed  changes  are  to  the  AND 
Industrial  Security  Plan  (ISP).  These 


changes  would  allow  added  flexibility 
to  determine  the  security  shift  staffing 
requirements  and  compensatory 
measures  based  on  plant  activities  and 
the  status  of  the  overall  security 
program. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1— Does  Not  Involve  A 
Significant  Increase  in  the  Probability  or 
Consequences  of  An  Accident  Previously 
Evaluated. 

The  accident  mitigation  features  of  the 
plant  are  not  affected  by  the  proposed 
changes.  The  minimum  staffing  levels 
required  by  10CFR73.55  are  still  maintained. 
These  changes  provides  [sic)  flexibility  in  the 
sta0ing  levels  only.  Ample  protection  against 
a  design  basis  security  threat  is  provided. 
Therefore,  these  changes  do  not  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Criterion  2 — Does  Not  Create  the 
Possibility  of  A  New  or  Different  Kind  of 
Accident  from  Any  Previously  Evaluated. 

These  changes  add  flexibility  in  the 
staffing  levels  only.  New  systems,  modes  of 
operation,  failure  modes  or  other  plant 
perturbation  are  not  introduced  by  these 
changes.  Therefore,  ^e  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated  is  not  created. 
Criterion  3 — Does  Not  Involve  A 
Significant  Reduction  in  the  Margin  of 
Safety. 

These  changes  add  flexibility  in  the 
staffing  levels  only.  The  proposed  changes  do 
not  change  a  safety  limit,  an  LCO  (limiting 
condition  for  operation),  or  a  surveillance 
requirement  on  equipment  required  to 
operate  the  plant.  Adequate  physical 
protection  of  the  plant  is  maintained. 
Therefore,  the  margin  of  safety  is  not 
reduced. 

Therefore,  based  on  the  reasoning 
presented  above  and  the  previous  discussion 
of  the  amendment  request.  Entergy 
Operations  has  concluded  that  the  requested 
change  does  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the  ' 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Tomhnson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  N.W..  Washington,  D.C. 
20005-3502 
NRC  Project  Director:  John  T.  Larkins 
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Georgia  Power  Cnmpany,  O^ediofpe 
Power  Corporatioii,  Municipal  Ele^ric 
Authority  of  Georgia,  Qty  of  Dahon, 
Georgia,  Docket  No.  50-366,  Edwin  L 
Hatch  Nuclear  Mant,  Unit  No.  2, 
Appling  County,  Georgia 

Date  of  amendment  request: 
November  10, 1092 

Description  of  amendment  request: 
The  proposed  amendment  would 
temporarily  revice  Hatch  Unit  2 
Technical  Specificati<HU  (TS)  3.6.6.1 
regarding  the  operability  of  Hatch  Unit 

1  standby  gas  treatment  system  (SOTS). 
This  temporary  revision  will  allow  both 
subsystems  of  the  Unit  1  standby  gas 
treatment  system  to  be  simultaneously 
inoperable  for  a  cumulative  total  of  up 
to  7  days  during  Unit  2  power  operation 
for  the  purpose  of  installing  the  torus 
hardened  vent  pursuant  to  the 
recommendations  of  NRC  Generic  Letter 
(GL)  89-16. 

As  a  result  of  the  NRC  Maii  I 
containment  Performance  Improvement 
Program,  NRC  GL  89-16,  "Installation  of 
a  Hardened  Wetvrell  Vent,"  encouraged 
licensees  to  install  a  hardened  wetwell 
vent  under  the  provisions  of  10  CFR 
50.59.  By  letter  dated  October  24, 1989, 
the  licensee  informed  the  NRC  that  both 
Plant  Hatch  units  would  install 
hardened  vents. 

Unit  2  TS  requires  the  operability  of 
two  Unit  2  SGTS  subsystems  and  two 
Unit  1  SGTS  subsystems.  This  is  based 
on  a  Unit  2  design  basis  accident  (DBA) 
loss-of-coolant  accident  (LOCA)  and 
takes  into  consideration  the  secondary 
containment  (SC)  design  for  the  two 
units.  Following  a  DBA  LOCA  on  Unit 
2,  it  is  postulated  a  certain  amount  of 
leakage  will  occur  out  of  the  Unit  2 

E)rimary  containment,  some  of  this 
eakage  will  go  into  the  Unit  2  reactor 
building  area,  and  some  will  go  up 
through  the  shield  blocks  above  the  Unit 

2  primary  containment  into  the  Unit  1 
and  Unit  2  common  area  above  the 
refueling  floor.  Therefore,  to  contain 
and  treat  the  radioactive  gases 
postulated  to  leak  out  of  die  Unit  2 
primary  containment,  the  SGTS  must  be 
able  to  simultaneously  maintain  a 
negative  pressure  in  the  SC  of  both 
\mits.  Four  operable  SGTS  subsystems 
can  fulfill  this  requirement  given  the 
single  failing  of  one  of  the  subsystems. 
If  one  of  the  four  subsystems  is 
inoperable,  a  7-day  HmiHng  condition 
for  operation  (LOO)  is  enterod  per 
Action  a  of  TS  3.6.6.1.  If  twro  of  the  four 
subsystems  are  inoper^le,  immediate 
shutdown  is  required  by  Action  b  of  TS 
3.6.6.1.  Safe  Unit  2  operation  can  be  met 
with  only  the  two  Unit  2  SGTS 
subsystems  operable  by  taking 


advantage  of  a  Unit  1  TS  which  allows 
reconfiguratiai  of  the  Unit  1  SC 

Unit  1  TS  3.7.C2  providee  fat  a 
reconfiguration  of  the  Unit  1  SC  referred 
to  as  modified  Unit  1  SC  In  the 
modified  SC  mode,  the  Unit  1  reactor 
building  area  is  segregated  from  the  Unit 

1  and  Unit  2  common  area  above  the 
refueling  floor  such  that  these  two  air 
volumes  do  not  communicate.  In  this 
configuration,  given  a  Unit  2  DBA 
LOCA,  the  SGTS  is  only  required  to 
maintain  a  negative  pressure  in  the  Unit 

2  reactor  builmng  area  and  the  Unit  1 
and  Unit  2  common  area  above  the 
refueling  floor.  Two  of  the  four  SGTS 
subsystems  can  maintain  a  negative 
pressTire  in  these  areas. 

During  the  time  when  both  Unit  1 
SGTS  subsystems  are  inoperable  for 
installation  of  the  containment 
hardened  vents,  the  Unit  1  SC  will  be 
maintained  in  the  modified 
configuration  per  Unit  1  TS  3.7.C2,  and 
both  Unit  2  SGTS  sxibsystems  will  be 
maintained  operable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  SO.OKa).  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  bazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  In  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  Unit  2  TS  requirements  fm  operability 
of  two  Unit  2  SGTS  subsystems  and  tyro  Unit 
1  SGTS  subsystems  is  based  on  a  Unit  2  OTA 
LQCA  and  takes  into  consideration  tiw 
secondary  containment  (SQ  design  for  the 
two  units  and  the  possibility  of  a  single 
&ilure.  By  taking  advantage  of  the  Unit  1 
specification  fat  modified  Unit  1  SC,  tvro 
Unit  2  SGTS  subsystems  can  contain  and 
treat  the  leakage  of  fission  product  gases  from 
the  Unit  2  primary  contaimnent  fbliowing  a 
DBA  LOCA,  assimiing  no  single  failure  «  a 
SGTS  subsystem  occurs.  Applying  a  7-day  ■ 
LOO  in  this  situation  is  justifiable  liecause  of 
the  low  probability  of  a  DBA  LOCA.  coupled 
with  the  single  &ilure  of  a  SGTS  subsystem 
occurring  during  this  time  period.  Therefore, 
this  proposed  amendment  does  not  involve  a 
significant  increase  in  the  consequences  of  an 
accident  previously  evaluated  The  SGTS, 
and  therefore  the  SGTS  TS,  have  no  impact 
on  the  probability  of  occurrence  of  any 
accident  previously  evaluated. 

2.  The  propoeed  amendment  does  not 
create  the  poasibiUty  of  a  new  or  diSarent 
kind  of  accident  from  any  accident 
previously  evaluated. 

This  proposed  amendment  increases  the 
allowable  time  limit  for  operation  writh  both 
Unit  1  SGTS  subsystems  inoperable. 
Operation  with  the  Unit  1  SCln  die  modified 
mode  has  been  previously  considered,  and 
criteria  fan  such  operation  are  provided  by 
the  Unit  1  TS.  Therefore,  this  proposed 
amendment  does  not  create  any  new  modes 
of  operation  or  hilure,  nor  does  it  create  the 


posslbili^r  of  a  new  or  dtfisrent  kind  of 
acddant  from  any  accident  previoady 
evaluated. 

3.  The  proposed  amendment  doas  not 
involve  a  significant  reductkm  la  the  margin 
of  safisty. 

The  compensatofy  measures  being 
implemented  as  part  of  this  proposed 
amendment  will  ensure  the  ma^ln  of  saiaty 
is -not  significantly  reduced  By  ii»«>n>«<ntnj 
the  Unit  1  SC  in  the  modified  mode,  the  area 
which  would  contain  fission  product  gases 
following  a  Unit  2  DBA  LOCA  is  reduced 
such  that  only  two  SGTS  subeyrtems  are 
required  to  contain  and  treat  these  gases. 
Tberefare,  applying  a  7-day  LOO  for  the 
condition  of  two  inoperable  SGTS 
subsystems  with  the  Unit  1  SC  in  the 
modified  mode  results  in  the  same  risk  as  a 
7-day  UOO  for  the  condition  of  one 
inoperable  Unit  1  SGTS  subsystem  with  the 
Unit  1  SC  in  the  normal  mode,  as  is  required 
l}y  the  current  Unit  2  TS.  Therefore,  thk 
proposed  amendment  does  not  involve  a 
significant  reduction  in  the  margin  of  saisty. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  baaed  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Loca7  Public  Document  Room 
location:  Appling  County  Public 
Library,  301  City  Hall  Drive.  Baxley, 
Georgia  31513 

Attorney  for  licensee:  Ernest  L  Blake, 
Jr.,  Esquire.  Shaw,  Pittman,  Potts  and 
Trowbridge.  2300  N  Street.  NW.. 
Washington,  DC  20037 

NEC  Project  Director  David  B. 
Matthews 

Georgia  Power  Conq>any,  Oglethorpe 
Power  CorporatioB,  Municipal  Ba^rk 
Authority  of  Georgia,  Qty  of  Dahm, 
Georgia,  Docket  No.  5(K321,  Edwin  I. 
Hatch  Nuclear  Plant,  Unit  No.  1. 
Appling  County,  Georgia 

Date  of  amendment  request: 
December  21, 1992 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
two  primary  containment  isolation 
valves  (PCIVs),  E11-F022  and  E11-F023, 
associated  with  the  residual  beet 
removal  (RHR)  heed  spray  mode  from 
Hatch  Unit  1  Technical  Specification 
(TS)  Table  3.7-1,  "Primary  Containment 
Isolation  Valves  Which  Receive  a 
Primary  Containment  Isolation  Signal;" 
Table  4.2-1,  "Check,  Functional  Teet, 
and  Calibration  Minimum  Frequency  for 
Instrumentation  Which  Initiates  Reactor 
Vessel  and  Primaiv  Containment 
Isolation;"  and  Table  3.7-4,  "Primary 
Containment  Testable  isolation  Vah^" 
In  additio)!.  Table  3.7-3,  'Testable 
Penetrations  with  Testable  Bellows," 
will  be  revised  to  identify  Penetration 
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X-17  as  a  spare.  The  testable  bellows  for 
Penetration  X-17  will  not  be  removed 
and  surveillance  testing  of  tbe  bellows 
will  continue. 

Tbe  purpose  of  this  change  is  to 
support  the  physical  removal  of  the 
above  valves.  The  function  of  the  head 
spray  mode  of  RHR  is  to  spray  water  in 
the  reactor  vessel  head  area,  while  in 
the  process  of  reactor  shutdown,  to 
provide  a  rapid  reactor  head  cooldown. 
It  is  a  low  flow,  low  pressure  system 
designed  to  supply  water  to  the  vessel 
steam  dome,  throxigh  the  head  spray 
nozzle.  Hatch  Unit  1  was  designed  with 
this  capability  when  it  was  anticipated 
that  reactor  vessel  head  conditions 
would  be  critical  path  for  beginning  a 
refueling  outage.  However,  operating 
experience  has  shown  that  the  RHR 
head  spray  mode  is  unnecessary  for 
cooldown  of  the  vessel  head,  does  not 
perform  any  safety-related  functions, 
and  is  not  addressed  in  the  emergency 
operating  procedures.  In  addition,  use  of 
the  head  spray  mode  of  RHR  is  not 
practical  given  the  restrictive  cooldown 
rates  established  in  TS  3.6. 
Additionally,  removal  of  the  RHR  head 
spray  piping  spool  piece  delayed 
removal  of  the  reactor  head  for  refueling 
which  resulted  in  imnecessary 
personnel  exposure.  Accordingly,  the 
licensee  deactivated  the  RHR  bead  spray 
mode,  and  removed  the  spool  piece 
(between  the  flanged  connection  on  the 
reactor  vessel  head  and  the  flanged 
connection  just  downstream  of  valve 
E11-F019)  in  1986  in  accordance  with 
10  CFR  50.59. 

Although  the  RHR  head  spray  mode 
of  operation  was  deactivated  and  the 
spool  piece  removed,  the  associated 
PCIVS,  E11-F022  and  E11-F023,  were 
not  removed.  Accordingly,  testing  in 
accordance  with  10  CFR  50,  Appendix 
J,  has  continued  on  the  PCIVs,  resulting 
in  unnecessary  personnel  exposure.  The 
licensee  currently  plans  to  physically 
remove  these  valves  during  the 
upcoming  Unit  1.  spring  1993.  refueling 
outage.  Following  removal  of  the  PdVs, 
Penetration  X-17  will  be  capped,  thus, 
preserving  containment  integrity. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CTR  50.91  (a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  to  the  TS  does  not 
involve  a  significant  Increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  process  lines 
associated  with  PCIVs  E11-F022  and  Ell- 
F023  have  been  removed  and  therefore,  the 
PCIVs  are  no  longer  needed.  Accordingly, 
PCIVs  E11-F022  and  E11-F023  wUI  be 


removed  and  replaced  by  a  welded  cap 
which  will  serve  as  the  containment  pressure 
boundary,  subject  to  testing  in  accordance 
with  10  CFR  50,  Appendix  J.  Therefore, 
containment  integrity  will  be  preserved  in  a 
manner  equal  to,  or  better  than,  that  provided 
by  PCIVs  E11-F022  and  E11-F023. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  difiisrent  kind  of 
accident  from  any  accident  previously 
evaluated.  Incorporation  of  the  proposed 
change  does  not  create  any  new  Interfaces 
with  safety-related  equipment,  systems,  or 
structures  or  any  new  system  subject  to 
failure  or  malfunction.  The  propcwed  change 
does  not  create  any  new  operating  modes  or 
accident  Initiating  mechanisms. 

3.  The  proposed  change  does  not  Involve 
a  significant  reduction  in  a  margin  of  safety 
because  removal  of  PQVs  E11-F022  and  Ell- 
F023  does  not  affect  any  system  that  Is 
required  for  normal  operation,  accident 
mitigation,  or  shutdown  of  Plant  Hatch. 
Removal  of  PCIVs  E11-F022  and  E11-F023, 
and  the  Installation  of  a  welded  cap  on  the 
penetration  will  provide  an  equivalent  or 
t)etter  containment  pressxire  boundary, 
without  relying  on  the  PCIVs  to  close  on  a 
containment  isolation  signal  Therefore,  the 
proposed  change  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Appling  County  Public 
Library.  301  Qty  Hall  Drive,  Baxley. 
Georgia  31513  « 

Attorney  for  licensee:  Ernest  L.  Blake. 
Jr.,  Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street.  NW., 
Washington,  DC  20037 

NRC  Project  Director  David  B. 
Matthews 

Gulf  States  Utilities  Company,  Docket 
No.  50-458,  River  Bend  Station,Unit  1, 
West  Feliciana  Parish,  Louisiana 

Date  of  amendment  request: 
December  22, 1992 

Description  of  amendment  request: 
Gulf  States  Utilities  is  requesting  a 
change  to  River  Bend  Station  (RBS) 
Technical  Specification  4.5.1  to  correct 
minor  non-conservative  calculational 
errors  in  technical  specification 
surveillance  requirements  for 
Emergency  Core  Cooling  System  (ECCS) 
pumps.  Tbe  licensee  determined  that 
the  surveillance  requirement  acceptance 
criteria  were  not  consistent  with  the 
Bases  for  Technical  Specification  3/ 
4.5.1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 


licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  would  not 
significantly  Increase  the  probability  or  the 
consequences  of  an  accident  previously 
evaluated  l>ecause: 

Bach  of  the  ECCS  systems  and  subsystems 
are  designed  to  provide  cooling  water  to  the 
reactor  vessel  following  various  transient  and 
accident  conditions.  The  perfonnance  of  the 
ECCS  was  determined  through  application  of 
the  10  CFR  50  Appendix  K  evaluation 
models  and  then  showing  conformance  to  the 
acceptance  criteria  of  10  CFR  50.4 

The  ECCS  performance  is  evaluated  for  the 
entire  spectrum  of  break  sizes  for  postulated 
LOCAs  [loss-of-coolant  accidents].  The 
accidents,  as  listed  In  USAR  [Updated  Safety 
Analysis  Report]  Chapter  15,  for  which  ECCS 
operation  Is  required  are: 

15.2.8  Feedwater  line  break 

15.6.4  Steam  system  piping  break  outside 
containment 

15.6.5  Loss-of-coolant  accidents  (Inside 
containment) 

The  applicable  ECCS  performance 
acceptance  criteria  from  10  CFR  50.46  are  as 
follows: 

a.  Criterion  1,  Peak  Cladding  Temperature 
-  "The  calculated  maximum  fuel  element 
cladding  temperature  shall  not  exceed 
2200"^" 

b.  Criterion  2,  Maximum  Cladding 
Oxidation  -  'The  calculated  total  local 
oxidation  of  the  cladding  shall  nowhere 
exceed  0.17  times  the  total  cladding 
thickness  before  oxidation." 

c  Criterion  3.  Maximum  Hydrogen 
Generation  -  "The  calculated  total  amount  of 
hydrogen  generated  from  the  chemical 
reaction  of  the  cladding  with  water  or  steam 
shall  not  exceed  0.01  times  the  hypothetical 
amount  that  would  be  generated  If  all  the 
metal  in  the  cladding  cylinder  surrounding 
the  fuel,  excluding  the  cladding  surrounding 
the  plenum  volume,  were  te  react." 

d.  Criterion  4,  Coolable  Geometry  - 
"Calculated  changes  In  core  geometry  shall 
be  such  that  the  core  remains  amenable  to 
cooling." 

e.  Criterion  5.  Long-Term  Cooling  -  "After 
any  calc\ilated  successfol  Initial  operation  of 
the  ECCS.  the  calculated  core  temperature 
shall  be  maintained  at  an  acceptably  low 
value  and  decay  heat  shall  be  removed  for 
the  extended  period  of  time  required  by  the 
long-lived  radioactivity  remaining  in  the 
core." 

The  design  of  the  various  ECCS  systems  is 
such  that  the  ECCS  network  will  ensure  that 
the  above  acceptance  criteria  are  met  for  the 
various  postulated  transients  and  accidents 
of  Chapter  15  of  the  USAR. 

The  technical  specification  surveillance 
requirements  are  specified  to  ensure  that  the 
various  ECCS  pumps  are  able  to  deliver  the 
minimum  required  flows  at  the  required 
reactor  to  suction  source  differential 
pressures  as  assumed  In  the  EOCS 
performance  analysis. 

The  jHtjposed  change  to  the  technical 
specification  surveillance  requirements  will 
ensure  that  the  ECCS  pumps  can  deliver  the 


required  flows  at  design  conditions  and, 
thus,  there  is  no  increase  in  the  psssibility 
or  consequences  of  a  previously  evaluated 
accident. 

2.  The  proposed  change  would  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated 
because: 

The  proposed  change  to  the  technical 
specification  surveillance  requirement  will 
ensure  that  the  EOCS  pumps  are  able  to  meet 
their  existing  design  bases.  There  are  no 
physical  modifications  required  as  a  result  of 
this  requested  change.  The  pro{)osed 
operability  limits  are  more  conservative  than 
existing  limits. 

Based  upon  the  above  discussion,  the 
proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  The  proposed  change  would  not  involve 
a  significant  reduction  in  the  margin  of  safety 
because: 

The  proposed  changes  to  the  surveillance 
requirements  provide  new  operability  limits 
calculated  to  ensure  that  the  ECXIS  pumps 
meet  the  existing  design  bases  for  the  systems 
as  discussed  in  the  current  bases  for 
Technical  Specification  3/4.5.1,  the  existing 
USAR  analyses,  and  the  system  design 
specifications.  Some  additional  conservatism 
is  included  in  the  new  operability  limits  by 
assuming  a  higher  suppression  pool 
temperature  than  required  by  the  system 
design  specifications.  Therefore,  it  was 
concluded  that  there  is  no  reduction  in  the 
margin  of  safety  created  by  this  requested 
revision. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Foom 
location:  Government  Documents 
Department,  Louisiana  State  University, 
Baton  Rouge,  Louisiana  70803 

Attorney  for  licensee:  Mark 
Wetterhahn,  Esq.,  Bishop,  Cook,  Purcell 
and  Reynolds,  1401  L  Street,  N.W., 
Washington,  D.C  20005 

NRC  Project  Director:  Suzanne  C. 
Black 

Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No.  50- 
461,  Clinton  Power  Station,  Unit  No.  1, 
DeWitt  County,  Illinois 

Date  of  amendment  request: 
December  15, 1992 

Description  of  amendment  request: 
The  proposed  changes  to  Technical 
Specification  3/4.3.2,  "Containment  and 
Reactor  Vessel  Isolation  Control 
System,"  would  provide  a  reasonable 
period  of  time  to  detect  and  correct 
inoperabilities  of  differential 
temperature  isolation  instruments 
caused  by  air  handling  unit 
inoperabilities. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

(1)  The  differential  temperature 
instruments  involved  in  these  proposed 
changes  are  not  assumed  to  function  to 
mitigate  any  accidents  described  in  Chapter 
6  or  15  of  the  CPS  [Clinton  Power  Station) 
Updated  Safety  Analysis  Report  (USAR).  As 
a  result,  the  proposed  changes  cannot 
increase  the  consequences  of  any  accident 
previously  evaluated.  The  ambient  and 
differential  temperature  instruments  are 
provided  only  to  detect  and  initiate  isolation 
of  a  25-gpm  equivalent  steam  leak.  Although 
the  proposed  changes  will  allow  a  loss  of 
diversity  for  mitigating  the  effects  of  a  25- 
gpm  equivalent  steam  leak  for  a  limited 
period  of  time,  this  loss  of  diversity  would 
be  allowed  only  when  sufficient  ambient 
temperature  isolation  instruments  for  the 
associated  area  are  operable  to  initiate  the 
associated  isolation  concurrent  with  a  single 
failure.  As  a  result,  automatic  isolation  of  a 
25-gpm  equivalent  steam  leak  will  still  occur, 
even  in  the  event  of  a  single  failure.  The 
consequences  of  a  25-gpm  equivalent  steam 
leak  will  thus  not  be  increased  by  these 
proposed  changes.  In  addition,  these 
proposed  changes  do  not  affect  those  factors 
which  can  initiate  a  line  break.  As  a  result, 
the  probability  of  a  line  break  or  a  25-gpm 
equivalent  steam  leak  occurring  will  not  be 
increased  by  these  proposed  changes. 
Therefore,  these  proposed  changes  will  not 
increase  the  probability  or  the  consequences 
of  any  accident  previously  evaluated. 

(2)  The  proposed  changes  do  not  result  in 
a  change  to  the  plant  design.  As  a  result,  no 
new  failure  modes  are  Introduced.  Therefore, 
the  proposed  changes  cannot  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated 

(3)  The  differential  temperature 
instruments  involved  in  these  proposed 
changes  are  not  assumed  to  function  to 
mitigate  any  accidents  described  in  Chapter 
6  or  15  of  the  CPS  USAR.  These  differential 
temperature  instruments  (in  conjimction 
with  the  ambient  temperature  instruments) 
are  provided  only  to  detect  and  Initiate 
isolation  of  a  25-gpm  equivalent  steam  leaL 
The  proposed  changes  will  allow  a  loss  of 
diversity  for  mitigating  the  effects  of  a  25- 
gpm  equivalent  steam  leak  for  a  limited 
period  of  time.  However,  the  capability  to 
isolate  such  a  leak,  even  in  the  event  of  a 
single  failure,  would  continue  to  be 
maintained  by  the  ambient  temperature 
instruments  required  to  be  operable  during 
this  extended  time  period.  The  proposed 
time  limit  permits  a  reasonable  period  of 
time  to  detect  and  correct  problems  with  area 
unit  coolers  without  requiring  an 
imnecessary  plant  shutdown  (transient).  In 
addition,  these  proposed  changes  do  not 
affect  the  setpoints  of  these  ambient 
temperature  isolation  instruments.  As  a 
result,  the  associated  automatic  actions  will 
occur  as  assumed  by  plant  design.  Further, 
an  established  IP  [Illinois  Power]  program 
will  ensure  that  the  ambient  temperature  of 


plant  areas  are  monitored  and  the  impact  oo 
environmental  qualification  of  equipment 
needed  for  safe  shutdown  is  evaluated  in  the 
event  of  elevated  area  temperatures  caused 
by  loss  of  an  air  handling  unit.  Therefore, 
these  proposed  changes  «irill  not  result  in  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  S0.02(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  considerationXocal 
PubUc  Dociiment  Room  locations: 
Vespasian  Warner  Public  Library,  120 
West  Johnson  Street,  Clinton,  Illinois 
61727 

Attorney  for  licensee:  Sheldon  Zabel, 
Esq.,  Schiff,  Hardin  and  Waite,  7200 
Sears  Tower,  233  Wacker  Drive. 
Chicago,  Illinois  60606 

NRC  Project  Director:  James  E  Dyer 

Illinois  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  Na  50- 
461,  Qinton  Power  Station,  Unit  ?fo.  1, 
DeWitt  County,  Illinois 

Date  of  amendment  request: 
December  15, 1992 

Description  of  amendment  request: 
The  proposed  changes  to  Technical 
Specifications  3/4.7.1.1,  "Shutdown 
Service  Water  System  (Loops  A,  B,  Q," 
and  3/4.7.2.  "Control  Room  Ventilation 
System,"  would  add  exceptions  to 
Technical  Specification  3.0.4  to  allow 
tensioning  and  detensioning  the  reactor 
pressure  vessel  head  with  one  of  the 
required  divisions  of  the  systems 
addressed  by  these  Technical 
Specifications  inoperable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

(1)  The  probability  of  occurrence  of 
postulated  accidents  associated  with  plant 
shutdowm  conditions  (inadvertent  criticality 
and  fuel  handling  accidents)  is  not  increased 
by  the  proposed  changes  since  those 
accidents  are  prevented  or  mitigated  by  other 
controls,  design  features,  and  requirements, 
such  as  the  one-rod-out  interlock,  shutdown 
margin,  crane  physical  stops,  etc  Further,  the 
applicable  mode  changes  (RPV  [reactor 
pressvire  vessel)  head  removal/installation) 
do  not  affect  the  probability  of  occurrence  of 
such  accidents.  Since  the  proposed  changes 
will  still  require  one  SX  (Shutdown  Service 
Water  system)  loop  associated  with  an 
operable  diesel  generator,  DC  power  source, 
electrical  power  distribution  system,  and 
main  control  room  ventilation  system  to  be 
operable  during  the  applicable  mode 
changes,  these  proposed  changes  vrill  not 
Increase  the  consequences  of  any  accident 
previously  evaluated.  Therefore,  the 
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propoced  changes  do  not  involw  a 
sigiiifkant  increase  in  the  probability  or  the 
conaequences  of  any  accident  previously 
evahi^ad. 

(2)  The  proposed  changes  do  not  involve 
any  changes  to  plant  design  nor  do  they 
involve  a  significant  change  in  plant 
operation  from  what  is  currently  allowed  by 
the  CPS  IQinton  Power  Station]  Technical 
Specifications.  The  impact  of  the  proposed 
changes  is  limited  to  the  potential  effect  on 
main  control  room  air  conditioning  system 
availability  and  core  decay  heat  removal 
during  removal  or  installation  of  the  RPV 
head.  At  least  one  main  control  room  air 
conditioning  subsystem  associated  with  an 
operable  SX  loop  must  continue  to  be 
operable  and  two  RHR  [Residual  Heat 
Removal]  shutdown  cooling  mode  loops  (or 
their  alternates]  must  also  be  operable  while 
removing  or  instalhng  the  RPV  head. 
Therefore.  IP  (Illinois  Power]  believes  that 
the  proposed  changes  do  not  involve  a 
significant  change  to  the  requirements  for 
these  safety  functions  during  these 
conditions.  Based  on  the  above,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

(3)  As  noted  above,  at  least  one  main 
control  room  air  conditioning  subsystem 
associated  with  an  operable  SX  loop  must 
continue  to  be  operable  and  two  RHR 
shutdown  cooling  mode  loops  (or  their 
alternates)  must  also  be  operable  while 
removing  or  installing  the  RPV  head.  As  • 
result,  the  proposed  changes  do  not  involve 
a  significant  reduction  in  core  decay  heat 
removal  capability  or  protection  for  main 
control  room  personnel  during  the  period  of 
time  the  RPV  head  is  being  removed  or 
iiutalled.  Therefore,  the  proposed  changes  do 
not  involve  a  significant  reduction  in  a 
margin  of  safety  assumed  or  required  in  any 
accident  or  transient  analysis. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CTR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Vespasian  Warner  Public 
Library,  120  West  Johnson  Street. 
Clinton.  Illinois  61727 

Attorney  for  licensee:  Sheldon  Zabel, 
Esq..  Schiff.  Hardin  and  Waite.  7200 
Sears  Tower.  233  Wacker  Drive. 
Chicago.  Illinois  60606 

NRC  Aio/ecf  Director:  James  E.  Dyer 

lUinou  Power  Company  and  Soyland 
Power  Cooperative,  Inc.,  Docket  No.  50- 
461,  Clinton  Po%ver  Station.  Unit  No.  1. 
DeWitt  Coonty.  Ulinoia 

Date  of  amendment  request: 
December  15, 1992 

Description  of  amendment  request: 
The  proposed  change  will  add  a 
requirement  to  perform  an  evaluation 
prior  to  plant  lestait  of  the  impact  on 


the  reac:tor  coolant  system  of  chemistry 
parameters  exceeding  their  limit  for 
specified  time  periods  during  plant 
shutdown  conditions. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

(1)  The  proposed  change  merely  brings  the 
current  CPS  jClinton  Power  Station] 
Technical  Specifications  into  conformance 
with  the  Standard  Technical  Specifications. 
This  change  would  ensure  that  an 
engineering  evaluation  is  completed  to  assess 
the  effects  of  any  chemistry  parameter 
exceeding  its  limit  for  more  than  72  hours. 
The  engineering  evaluation  will  supply  the 
needed  assessment  of  the  impact  of  the  out- 
of-limit  condition  on  the  reactor  coolant 
system  prior  to  reactor  startup.  In  addition, 
these  changes  do  not  affect  any  previous 
analyses.  Therefore,  this  request  does  not 
result  in  a  significant  increase  in  the 
probability  or  the  consequences  of  any 
accident  previously  evaluated. 

(2)  The  proposed  change  does  not  Involve 
any  changes  to  plant  design  nor  does  it 
involve  a  significant  change  in  current  plant 
operation.  No  new  failure  modes  are 
introduced  as  this  change  requires  the 
performance  of  an  engineering  evaluation  to 
determine  the  impact  resulting  from  an  out- 
of-Iimit  parameter  prior  to  reactor  startup. 
Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  diRerent 
kind  of  accident  from  any  accident 
previously  evaluated. 

(3)  The  proposed  change  does  not  Involve 
any  changes  to  plant  design  nor  does  it 
involve  a  significant  change  in  current  plant 
operation.  The  proposed  change  does  not 
involve  changes  to  the  currently  specified 
chemistry  limits  nor  to  the  specified  time 
limits.  The  chan^  to  the  Technical 
Specification  would  ensure  that  an 
engineering  evaluation  is  completed  to  assess 
the  out-of-limit  parameter  with  respect  to  the 
impact  on  the  structural  integrity  of  the 
reactor  coolant  system  prior  to  reactor 
starAip.  With  approval  of  the  proposed 
change,  engineering  evaluations  will  now  be 
required  where  they  previously  were  not 
Therefore,  this  change  does  not  involve  a 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration.Local 
Public  Doctunent  Room  locations: 
Vespasian  Warner  Public  Library.  120 
West  Johnson  Street.  Clinton.  Illinois 
61727 

Attorney  for  licensee:  Sheldon  Zabel. 
Esq.,  Schiff.  Hardin  and  Waite.  7200 
Sears  Tower.  233  Wacker  Drive. 
Chicago,  Illinois  60606 


NRC  Project  Director:  James  E.  Dyer 

Iowa  Electric  Light  and  Power 
Company,  Docket  No.  50-331.  Duane 
Arnold  Energy  Center,  Linn  Coooly, 
Iowa 

Date  of  amendment  request: 
December  11. 1992 

Description  of  amendment  request: 
The  proposed  amendment  would  extmd 
the  Reactor  Protection  System  (RPS) 
Electrical  Protection  Assembly  (EPA) 
surveillance  intervals  for  the  channel 
functional  test  and  channel  calibraticHi. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  The  projxjsed  amendment  will  not 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated.  The 
proptosed  amendment  extends  the 
surveillance  interval  for  the  RPS  EPA 
channel  functional  test  from  6  months  to  a 
maximum  of  18  months  and  extends  the 
channel  calibration  interval  from  12  months 
to  an  operating  cycle  (18  months).  This 
amendment  will  have  no  adverse  affect  on 
the  ability  of  the  Reactor  Protection  System 
and  Primary  Containment  Isolation  System  to 
perfwm  their  intended  safety  functions.  The 
proposed  surveillance  frequencies  will 
reduce  the  amount  of  time  the  plant  is  in  a 
half  scram  condition  and  vulnerable  to 
challenges  to  plant  shutdown  systems.  As 
stated  by  the  NRC  in  GL  91-09,  this  more 
than  of&ets  any  increased  risk  associated 
with  the  extended  surveillance  interval, 
resulting  in  a  net  increase  in  plant  safety. 

(2)  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.  The  proposed 
amendment  requires  no  plant  modifications, 
does  not  alter  the  function  of  any  affected 
systems,  and  creates  no  new  mode  of  plant 
operation.  The  design  capabilities  of  affected 
systems  and  components  are  not  challenged 
in  a  manner  which  has  not  been  previously 
addressed.  Therefore,  no  new  equiporant 
failures  or  accidents  are  introduced. 

(3)  The  proposed  change  will  not  involve 
a  significant  reduction  in  the  margin  of 
safety.  As  stated  by  the  NRC  in  GL  91-09.  any 
increased  risk  associated' with  the  extended 
functional  test  surveillance  interval  is  more 
than  offset  by  the  safety  t>enefits  associated 
with  the  reduction  in  safety  system 
challenges.  The  extended  channel  calibration 
interval  is  necessary  to  eliminate  RPS  EPA 
testing  during  power  operation  and  realixe 
those  same  safety  benefits.  Since  the 
proposed  surveillance  intervals  are 
accounted  for  in  our  setpoint  methodology, 
the  reliability  of  the  RPS  EPAs  Is  unaffected 
by  this  change.  Therefore,  the  proposed 
change  would  result  in  a  net  increase  in  plant 
safety  and  would  not  involve  a  reduction  in 
the  margin  of  safsty. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
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review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detennine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library, 
500  First  Street,  S£.,  Cedar  Rapids. 
Iowa  52401 

Attorney  for  licensee:  Jack  Newman, 
Esquire,  ICathleen  H.  Shea,  Esquire, 
Newman  and  Holtzinger,  1615  L  Street, 
NW.,  Washington,  DC  20036 

NRC  Project  Director:  John  N.  Hannon 

Nebraska  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request:  January 
5.1993. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  technical  specifications  (TS)  for  the 
Cooper  Nuclear  Station  (CNS)  to  remove 
the  Limiting  Conditions  for  Operation 
(LCOs)  and  Surveillance  Requirements 
for  Residual  Heat  Removal  (RHR)  and 
Core  Spray  (CS)  relays  27X3  lA/lB  from 
the  CNS  TS.  The  following  changes 
would  be  made  to  the  TS: 

(1)  On  TS  page  53,  Table  3.2.B  (page 
1),  "Aux.  Bus  Low  Voltage  Relay  27X3 
-  lA  k  IB"  would  be  completely 
removed. 

(2)  On  TS  page  55,  Table  3.2.B  (page 
3),  "Bus  lA  Low  Voltage  Aux.  Relay  27 
X  3/lA"  and  "Bus  IB  Low  Voltage  Aux 
Relay  27  X  3/lB"  would  be  completely 
removed. 

(3)  On  TS  page  70,  Table  4.2.B  (page 
1),  "Aux.  Bus  Low  Voltage  Relay  27X3 
•  lA  &  IB"  would  be  completely 
removed. 

(4)  On  TS  page  71,  Table  4.2.B  (page 
2),  "Low  Voltage  Relays  27  X  3/lA"  and 
"Low  Voltage  Relays  27  X  3/lB"  would 
be  completely  removed. 

Basis  for  proposed  no  significant 
hazards  consideration  determination. 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  license  ainendmeni 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

The  proposed  license  amendment  will 
remove  the  Auxiliary  Low  Voltage  Relays 
27X3  lA/lB  in  both  the  Residual  Heat 
Removal  (RHR)  and  Core  Spray  (CS)  systems 
These  relays  are  used  to  provide  a  start 
permissive  signal  to  the  RHR  and  CS  pump 
motors  if  voltage  is  available  at  buses  1A  and 
IB  respectively  and  the  tie  breakers  between 
lA  and  IF  are  closed  or  the  tie  breakers 
between  IB  and  IG  are  closed.  During 
accident  conditions  emergency  Buses  IP  and 


1G  aonnally  receive  power  from  the  SSST 
(Startup  Station  Service  Transfanner]  via 
buses  1A  and  IB,  with  backup  power  directly 
provided  by  either  the  ESST  (Emergency 
Station  Service  Transformer]  or  the  EDO 
[Emergency  Diesel  Generator).  Removal  of 
these  relays  will  not  affect  the  RHR  and  CS 
system  logic  that  requires  adequate  bus 
voltage  be  available  prior  to  initiating  the 
start  sequence  of  the  ECCS  [Emergency  Core 
Cooling  System]  pumps.  The  existing  plant 
configuration  of  tne  Bus  IF  and  IG  first  and 
second  level  undervoltage  relay  logic 
schemes  (References  1,  2,  ft  3)  ensures  that 
adequate  voltage  is  available  from  either 
oSsite  power  sources  (SSST  and  ESST)  or  the 
onsite  power  source  (EDG);  therefore, 
adequate  voltage  at  Bus  IF  and  IG  would  be 
an  acceptable  condition  to  allow  sequential 
loading.  Identifying  the  actual  power  source 
(SSST,  ESST,  EDG)  supplying  power  to  buses 
IF  and  IG  is  no  longer  important  since  all 
available  power  sources  can  adequately 
(rawer  the  RHR  and  CS  pumps  during 
sequential  loading. 

The  safety  hmction  of  the  RHR  and  CS 
relay  logic  is  to  sense  an  accident  condition, 
start  the  ECCS  pumps,  and  open  the  injection 
valves  at  a  preset  pressure.  The  safety 
function  of  the  RHR  &  CS  27X3  lA/lB  relays 
is  to  monitor  voltage  on  buses  lA  and  IB, 
and  tie  breaker  status  for  IFS/lGS,  and  if 
adequate  voltage  is  available  and  the  tie 
breakers  are  closed  to  initiate  a  permissive 
signal  to  start  the  sequential  loading  timers 
for  the  ECCS  pumps  during  a  LOCA  I  Loss  of 
Coolant  Accident].  The  EOCS  pumps  are 
loaded  on  buses  IF  and  IG  which  are 
powered  from  buses  1 A  and  IB  via  the  SSST. 
However,  this  safety  function  is  also 
provided  by  the  first  and  second  level 
undervoltage  relay  schemes,  which  ensure 
buses  IF  and  IG  are  always  powered  from  a 
source  with  adequate  voltage.  The  safety 
function  of  the  bus  IF  and  IG  first  level 
undervoltage  relay  is  to  provide  an 
immediate  loadshed  of  the  ECCS  loads  and 
a  transfer  to  an  available  [wwer  source  after 
detecting  a  loss  of  voltage  The  second  level 
undervoltage  relay  system  ensures  that  an 
offsite  power  source  or  the  onsite  power 
source  with  adequate  voltage  is  available  to 
buses  IF  and  IG  to  start  and  run  the  ECCS 
loads.  The  proposed  removal  of  the  RHR  ft 
CS  27X3  1  A/IB  relays  and  RHR  and  CS  relay 
logic  modifications  will  not  change  the 
operation,  duration,  or  timing  of  the 
sequential  loading  logic  for  the  EOCS  loads. 
Therefore,  the  safety  function  of  the  RHR  and 
CS  relay  logic  is  not  affected  by  the  removal 
of  RHR  ft  CS  27X3  lA  and  IB  relays. 

The  RHR  and  CS  Emergency  Core  Cooling 
Systems  will  still  perform  their  intended 
safety  function  as  described  in  the  Updated 
Safety  Analysis  Report  (USAR)  for  the  Loss 
of  Coolant  Accident  with  the  approval  of  this 
proposed  change.  By  maintaining  the  safety 
function  of  these  EOCS  systems  CNS  will 
continue  to  meet  the  criteria  prescrilied  in 
the  10  CFR  50.46  and  Appendix  K  analysis 
assuring  that  the  CNS  ECCS  are  capable  of 
meeting  their  design  bases  and  licensing 
requirements.  The  probabilities  of  a  LOCA  or 
other  design  basis  accident  will  not  be 
increased  with  approval  of  this  proposed 
change  because,  the  performance 


characteristict  of  the  RHR  and  CS  systems  art 
not  affected  by  this  change,  only  a  change  in 
the  logic  scheme  for  initiating  EOCS 
sequential  loading  is  taking  place.  This  is 
accomplished  by  using  the  Inu  IF  and  IG 
first  level  undervoltage  relay  system  instead 
of  the  first  level  RHR  ft  CS  27X3  1  A/IB  relays 
to  monitor  the  emergency  buses  IF  and  IG 
for  voltage  when  powered  by  the  SSST  to 
initiate  sequential  loading  of  the  ECCS  pump 
motors.  Fiuthermore,  the  first  and  second 
level  undervoltage  relays  are  currently 
controlled  by  the  CNS  Technical 
Specifications  with  attendant  setpoints  and 
surveillance  frequencies,  to  ensure  the 
components  are  operable. 

The  removal  of  the  RHR  ft  CS  27X3  1  A/lB 
relays  will  simplify  the  RHR  and  CS  piunp 
start  circuitry  while  providing  the  same 
safety  fonction.  The  modified  RHR  and  CS 
relay  logic,  will  not  change  the  desired 
performance  at  safety  function  of  the  RHR  or 
CS  systems.  Therefore,  based  on  the  above 
discussions,  the  changes  proposed  In  this 
amendment  request  do  not  represent  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  proposed  change  create  the 
pKMsibilify  for  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

This  proposed  change  removes  auxiliaiy 
relays  RHR  ft  CS  27X3  lA/lB  which  monitor 
voltage  on  buses  lA  and  IB,  and  tie  breaker 
status  for  IFS/lGS,  and  if  adequate  voltage 
is  available  and  the  tie  breakers  are  closed 
would  initiate  a  permissive  signal  to  start  the 
sequential  loading  timers  for  the  EOCS 
pumps  during  a  LOCA.  The  function  of 
auxiliary  relays  RHR  ft  CS  27X3  lA/lB  is 
unnecessary  since  the  safefy  function  is 
performed  by  the  existing  first  and  second 
level  undervoltage  relay  logics,  which 
ensures  that  Buses  IF  and  IG  are  powered 
from  either  offsite  power  source  (SSST  or 
ESST)  with  adequate  voltage,  or  the  onsite 
power  source  (EDG).  The  bus  IF  and  IG  first 
level  undervoltage  relay  system  provides  an 
immediate  loadshed  of  the  EOCS  loads  and 
a  transfer  to  an  available  power  source  after 
detecting  a  loss  of  voltage  with  a  subsequent 
initiation  signal  to  the  sequential  loading 
timer.  The  second  level  undervoltage  relay 
system  ensures  an  offoite  or  onsite  power 
source  with  adequate  voltage  is  available  to 
buses  IF  and  IG  to  start  and  run  the  ECCS 
loads.  The  monitoring  of  Bus  1 A  and  IB  by 
these  relays  will  not  be  required  since  the 
first  and  second  level  undervoltage  logic 
monitors  voltage  at  Bus  IF  and  1G  which 
directly  powers  the  ECCS  loads  from  one  of 
the  three  available  power  sources  (SSST, 
ESST,  or  EDG).  Bus  IF  and  IG  normally 
receive  power  from  Bus  lA  and  IB 
respectively,  therefore,  monitoring  Bus  IP 
and  1G  to  initiate  any  EOCS  seauential 
loading  would  be  acceptable.  Identifying  the 
actual  power  source  (SSST,  ESST.  EDG)  to 
Buses  IF  and  IG  is  no  longer  important  since 
all  power  sources  can  adequately  power  the 
RHR  and  CS  pumps  during  sequential 
loading.  Therefore,  the  utilization  of  btu  IP 
and  IG  voltage  as  a  permissive  signal  to 
begin  sequential  loading  of  the  EOCS  pump 
motors  does  not  create  the  possibility  for  a 
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new  or  different  kind  of  acddeDt  from  any 
acddcnt  previously  evaluated. 

3.  Does  the  proposed  amendment  Involve 
a  significant  reduction  in  the  margin  of 
safety? 

This  proposed  change  to  the  Technical 
Specifications  removes  relays  RHR  &  CS 
27X3  lA/lB.  that  monitor  available  voltage 
on  Buses  1  A/IB  and  tie  breaker  status  for 
IFS/IGS.  These  relays  are  used  to  provide  a 
start  permissive  signal  to  the  RHR  and  CS 
prmip  motors  if  adequate  voltage  is  available 
at  buses  lA/lB  respectively,  and  the  IFS/ 
IGS  tie  breakers  are  closed.  The  adequacy  of 
voltage  at  buses  lA  and  IB  provides  an 
indirect  indication  of  voltage  at  buses  IF  and 
IG.  because  buses  IF  and  1G  normally 
receive  power  from  the  SSST  via  buses  1 A 
and  IB,  respectively.  The  function  that  these 
relays  performed  will  now  be  accomplished 
by  the  bus  IF  and  IG  first  and  second  level 
undervoltage  relay  logic.  The  bus  IF  and  IG 
first  level  undervoltage  relay  system  provides 
an  immediate  loadshed  of  the  ECCS  loads 
and  a  transfer  to  an  available  power  source 
with  a  subsequent  initiation  signal  to  the 
sequential  loading  timer  after  detecting  a  loss 
of  voltage.  The  second  level  undervoltage 
relay  system  (References  1  ft  2)  ensures  an 
ofbite  power  source  writh  adequate  voltage  is 
available  to  buses  IF  and  IG  to  start  and  run 
the  ECCS  loads.  Monitoring  both  Bus  lA/lB 
and  IF/IG  is  not  needed  or  necessary, 
because  buses  IF  and  IG  normally  receive 
power  from  the  SSST  via  buses  lA  and  IB, 
with  backup  power  directly  provided  by 
either  the  ESST  or  the  EDG.  By  monitoring 
Bus  IP  and  1G  for  adequate  voltage  to  initiate 
sequential  loading  of  the  ECCS  pump  motors, 
the  safety  function  of  the  RHR  and  CS  logic 
systems  Is  maintained.  The  RHR  and  CS 
Emergency  Core  Cooling  Systems  will  still 
perform  their  intended  safety  fimction  as 
described  in  the  Upnlated  Safety  Analysis 
Report  (USAR)  for  the  Loss  of  Coolant 
Accident  with  the  approval  of  this  proposed 
change.  By  maintaining  the  safety  function  of 
these  ECCS  systems  CNS  will  continue  to 
meet  the  criteria  prescribed  in  the  10  CFR 
50.46  and  Appendix  K  analysis  assuring  that 
CNS  ECCS  are  capable  of  meeting  their 
design  bases  and  licensing  requirements. 
Therefore,  the  removal  of  the  RHR  &  CS  27X3 
lA/lB  relays  for  RHR  and  CS  pump  start 
circuitry  will  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
pro{>oses  to  detennine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Auburn  Public  Library,  118 
15th  Street,  Auburn,  Nebraska  68305 

Attorney  for  licensee:  Mr.  G.D. 
Watson,  Nebraska  Public  Power  District, 
Post  Office  Box  499,  Columbus, 
Nebraska  68602-0499 

NBC  Project  Director  George  T. 
Habbard.  Ir.  (acting) 


North  Atlantic  Energy  Service 
Corporation,  Docket  No.  50-443, 
Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  HampehirB 

Date  of  amendment  request: 
November  25, 1992 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  Seabrook  Station  Technical 
Specifications  to  allow  the  fixed  incore 
detectors  to  be  utilized  in  addition  to 
the  movable  incore  detectors  to  perform 
technical  specification  surveillances. 
The  amendment  proposes  modifying 
Technical  Specification  sections  3.1.3 
"Movable  Control  Assemblies,"  4.2 
"Power  Distribution  Limits,"  and  3.3.3.2 
"Movable  Incore  Detectors"  to 
incorporate  the  fixed  incore  detectors 
into  the  definition  of  the  incora 
detection  system. 

Basis  for  proposed  no  significant 
hazards  consiaeration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  hcensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below. 

A.  The  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  (10  CFR  50.92(c)(1))  because 
the  proposed  changes  do  not  involve 
any  physical  changes  to  the  Seabrook 
Station.  Neither  the  movable  incore  nor 
fixed  incore  detectors  are  used  to 
mitigate  any  of  the  accidents  described 
in  the  Updated  Final  Safety  Analysis 
Report.  The  use  of  the  fixed  incore 
detectors  to  perform  technical 
specification  surveillances  does  not 
compromise  the  initial  power 
distribution  limits  assumed  in  accident 
analyses. 

B.  The  proposed  changes  do  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated  (10  CFR 
50.92(c)(2))  because  they  do  not  modify 
any  plant  equipment,  change  any 
reactor  core  power  distribution  limits, 
or  affect  the  manner  by  which  the 
facility  is  operated.  The  proposed 
changes  merely  allow  an  additional 
incore  flux  monitoring  system  to  be 
used  to  monitor  core  parameters  for 
technical  specification  surveillances. 

C.  The  changes  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety  (10  CFR  50.92(c)(3))  because  the 
proposed  changes  do  not  modify  any 
reactor  core  flux  distribution  limits  or 
affect  the  manner  in  which  the  facility 
is  operated.  The  use  of  the  fixed  incore 
detectors  does  not  reduce  the  acciiracy 


of  the  measurements  taken  to  perform 
technical  specification  surveillances. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  proposed 
amendment  does  not  involve  a 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Exeter  Public  Library,  47  Front 
Street,  Exeter,  New  Hampshire  03833. 

Attorney  for  licensee:  Thomas  Dignan, 
Esquire,  Ropes  &  Grey,  One 
International  Place,  Boston, 
Massachusetts  02110-2624. 

NRC  Project  Director:  John  F.  Stolz 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323  JMablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2, San  Luis  Obispo  County, 
California 

Date  of  amendment  request: 
December  22, 1992  (Reference  LAR  92- 
08) 

Description  of  amendment  request: 
The  proposed  amendments  woidd 
revise  the  combined  Technical 
Specifications  (TS)  for  the  Diablo 
Canyon  Power  Plant  Unit  Nos.  1  and  2 
to  change  the  second  level  undervoltage 
trip  setpoint  and  allowable  values  and 
revise  the  diesel  generator  (DG)  steady 
state  voltage  surveillance  requirements. 
The  specific  TS  changes  proposed  are  as 
follows:  (1)  TS  3/4.3.2,  "Engineered 
Safety  Features  Actuation  System 
Instrumentation,"  Table  3.3-4  functional 
unit  7.b.  Second  Level  Trip  Setpoint 
and  Allowable  Values  would  be  revised 
from  3600  volts  to  3785  volts.  And  (2) 
TS  3/4.8.1,  "A.C.  Sources."  Surveillance 
Requirements  4.8.1.1.2.8.2). 
4.8.1.1.2.b.3).4.8.1.1.2.b.5)b). 
4.8.1. 1.2.b.6).  4.8.1.1.2.b.7)b).  and 
4.8.1. 1.2.b.8)  would  be  revised  to 
change  the  steady  state  voltage 
requirements  for  the  Emergency  Diesel 
Generators  (EDGs)  from  4160  ■*■  420  volts 
to  4160  +240/-375  volts. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

a.  Do  the  changes  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  changes  to  increase  the 
(second  level  undervoltage  relays)  SLUR  TS 
minimum  setpoint  and  allowable  value 
provide  additional  conservatism  for  the  4160 
volt  vital  Inises  to  provide  safety-related 
equipment  adequate  voltage  at  the  4160  volt, 
480  volt,  and  120  volt  levels,  and  therefore 
reduce  the  risk  of  tripping  or  damaging  the 
vital  equipment  associated  with  acddent 
mitigation. 
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Tha  propoaed  changes  to  Incf—a  the 

minimuin  steady  state  voltage  and  decrease 
the  maximum  steady  state  voltagfi  tor  EDG 
suiveiUance  requirameats  provide  additional 
conservatism  for  equipment  powered  by  the 
EDG  thereby  reducing  the  risk  of  tripping  or 
malfunction  of  vital  equipment  aasociated 
«fith  accident  mitigation. 

ThersCara,  tiM  propoaad  cbangea  do  not 
invokva  a  significant  mcrease  in  the 
probability  or  consequences  of  an  accident 
pcavioualy  postulated. 

b.  Do  the  changes  create  the  possibility  of 
a  new  or  di&rent  kind  of  accident  from  my 
accident  previously  evaluated? 

The  proposed  changes  do  not  aher  the 
method  by  which  any  safety  related  S3rstem 
perfonDs  its  function. 

Increasing  the  TS  minimum  SLUR  setpoint 
will  have  no  adverse  effect  on  the  ability  of 
the  4160  volt  vital  buses  to  perform  their 
intended  function:  their  function  is  enhanced 
by  this  proposed  change.  Increasing  the  EDG 
steady  state  minimum  voltage  and  decreasing 
the  msximum  voltage  >urveillance 
requirement  provide  additional  assurance  of 
adequate  voltage  to  equipment  powered  by 
the  EDGs.  Hence,  no  new  failure  mechanisms 
will  be  introduced. 

Therefore,  the  propoaed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

c.  Do  the  changes  invi^ve  a  significant 
reduction  in  a  margin  of  safety? 

The  proposed  changes  will  not  alter  uiy 
accident  analysis  assumptions,  initial 
conditions,  or  results.  Consequently  the 
proposed  changes  do  not  have  any  effect  on 
the  margin  of  safety. 

Increasing  (he  TS  minimum  SLUR  setpoint 
is  conservative;  the  change  ensures  adequate 
voltage  is  available  for  safety-related 
equipment  at  the  4160  volt,  480  volt,  and  120 
volt  levels. 

Increasing  the  EDG  minimiim  voHage  and 
decreasing  the  maximum  voltage  surveillance 
requirements  are  also  conservative  changes  to 
ensure  adequate  voltage  is  available  for 
safety-related  equipment  at  the  4160  volt,  480 
volt,  and  120  volt  levels. 

Therefore,  the  ptroposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c]  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
ct>Dsideration. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407. 

Attorney  for  licensee:  Christopher  J. 
Warner,  E^,  Pacific  Gas  &  Electric 
Company.  P.a  Box  7442.  San 
Francisco.  California  94120 

NRC  Profect  Director:  Theodore  R. 
Quey 


Pacific  Gaa  and  Elactric  Compaiiy, 
Docket  No*.  50-27S  and  S&-323.  Diabk 
Canyon  Noclaar  Power  Plaal,  Unit  Nor 
1  and  2,  Saa  Liiia  ( 
CaliCDmia 

Date  of  amendment  request: 
December  22, 1992  (Re£arenca  LAR  92- 
09) 

Description  of  ameodment  reqottti 
The  proposed  amendments  would 
revise  the  combined  Technical 
Specifications  (TS)  for  the  Diablo 
Canyon  Power  Plant  Unit  Nos.  1  and  2 
to  change  the  Overteraperature  D^ta-T 
reactor  trip  setpoint  as  a  resuh  of  a  nan- 
conservatism  in  the  Westinghousa 
methodology  used  to  calculate  the 
Hdelta  I)  penalty  function.  The  specific 
TS  changes  proposed  are  as  follows:  The 
proposed  changes  to  TS  2.2.1  would 
change  Note  1  to  Table  2.2-1  to  replace 
the  ndelta  I)  penalty  slope  of  1.76% 
with  2.38%  and  the  delta  I  deadband  of 
-19%  -  +9%  with  -19%  -  ■»-7%. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

a.  Do  the  changes  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

Operation  with  the  revised  f(deha  I) 
function  will  not  cause  any  design  or 
analysis  acceptance  criteria  to  be  exceeded. 
The  structural  and  functional  integrity  of  any 
plant  system  is  unaffected.  The  ([delta  I) 
penalty  function  is  part  of  the  accident 
mitigation  response  and  is  not  itself  an 
initiator  for  any  transient 

The  changes  to  the  f(dclta  I]  penalty 
function  do  not  affect  the  inte^ty  of  the 
fission  product  barriers  for  mitigation  of 
radiological  dose  consequences  as  a  result  of 
an  accident.  Both  the  margin  to  DNB  md  fuel 
temperatiire  limits  remain  protected  with  the 
revised  f( delta  1)  penalty  function.  In 
addition,  the  oSsite  mass  releases  used  as 
input  to  the  dose  calculations  are  unchanged 
from  those  previously  assumed.  Therefore, 
the  o&ite  dose  predictions  remain  within 
acceptance  criteria. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  acddent 
previously  evaluated. 

b.  Do  the  changes  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  revised  f( delta  I]  penalty  function  does 
not  affect  the  assumed  accident  initiation 
sequences.  No  new  operating  configitfation  is 
beiuog  imposed  by  the  f(delta  I)  penalty 
function  that  would  create  a  new  fciiure 
scenario.  In  addition,  do  new  hulure  mode* 
are  being  created  for  any  plant  equipment 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accidcDt 
previously  evaluated. 


c  Do  tha  dwigBS  tnvohie  a  significant 
reduction  in  a  margin  of  safety? 

The  revision  of  the  f(delta  I)  penalty 
functioB  win  not  change  any  accident 
analysis  aesumptions.  initial  conditions,  w 
results.  The  accident  analysis  srreptance 
criteria  are  unafiected  by  tha  revision  to  the 
QdelU  I)  penalty  ftiaction.  Tbareby.  dw 
revised  TS  values  will  adequately  maintain 
theplant  in  a  safe  operating  range. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  m^^rgin  of 
saCsty. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  thia 
review,  it  appears  that  the  three 
standards  of  S0.92(cl  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Cahfomia  Polytechnic  Slate 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  Califoraia 
93407. 

Attorney  for  licensee:  Christopher  J. 
Warner,  Esq..  Pacific  Gas  ft  Electric 
Company,  P.O.  Box  7442.  San 
Francisco,  California  94120 

NRC  Project  Directw:  Theodore  R. 
Quay 

Pacific  Gas  and  Electric  Company, 
Docket  Noe.  50-279  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Not. 
1  and  2.  San  Luis  Obispo  County, 
California 

Date  of  amendment  request: 
December  22, 1992  (Reference  LAR  92- 
10) 

Description  (^amendment  remest: 
The  proposed  amendments  wotud 
riivise  the  combined  Technical 
Specifications  (TS)  for  the  Diablo 
Canyon  Power  Plant  Unit  Nos.  1  and  2 
to  revise  Technical  Specification  6.9.1.6, 
"Semiannual  Radioactive  Effluent 
Release  Report,"  extending  the  reporting 
period  from  semiannually  to  annually 
and  to  add  a  List  of  Effective  Pages  to 
the  Technical  SpecificatioRS.  Tha 
specific  TS  changes  proposed  are  as 
fonows:(l)  Section  6.0  regarding  the 
semiannual  radioactive  e^uent  release 
report  would  be  changed.  TS  6.9.1.6  is 
proposed  to  be  changed  to  revise  the 
reporting  period  from  semiannual  to 
anntial,  and  the  report  submission  date 
would  be  revised  frcnn  60  days  after 
January  1  and  July  1  of  each  year  to 
before  May  1  of  each  year.  And  (2)  a  List 
of  Effiactive  TS  Pages  would  be  added  as 
a  prefisoe. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  tha 
issue  of  no  significant  hazards 
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consideration,  which  is  presented 
below: 

a.  Do  the  changes  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

The  proposed  TS  changes  are 
administrative  in  nature.  The  proposed 
changes  to  TS  6.9.1.6  are  consistent  with  10 
CFR  50.36a  report  requirements.  The 
proposed  changes  do  not  affect  accident 
evaluations.  The  proposed  changes  are 
administrative  in  nature,  should  result  in 
improved  administrative  practices,  and  do 
not  affect  plant  opverations. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

b.  Do  the  changes  create  the  possibility  of 
a  new  or  different  liind  of  accident  firom  any 
accident  [deviously  evaluated? 

The  proposed  changes  are  administrative 
in  nature,  do  not  result  in  physical 
alterations  or  changes  to  the  operation  of  the 
plant,  and  cause  no  change  in  the  method  by 
which  any  safety-related  system  performs  its 
function. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

c  Do  the  changes  involve  a  significant 
reduction  in  a  margin  of  safety? 

These  administrative  changes  do  not  alter 
the  basic  regulatory  requirements  and  do  not 
affect  any  safety  analyses. 

The  proposed  change  to  TS  6.9.1.6  does 
not  alter  any  administrative  controls  over 
radioactive  effluent,  nor  does  the  prof>osed 
change  involve  any  physical  alterations  to 
the  plant  with  respect  to  radioactive 
effluents.  Therefore,  the  proposed  change 
would  not  affect  the  meaning,  application, 
and  fimction  of  the  TS  requirements. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
hcensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407. 

Attorney  for  licensee:  CSiristopher  J. 
Warner,  Esq.,  Pacific  Gas  &  Electric 
Company,  P.O.  Box  7442,  San 
Francisco,  California  94120 

NRC  Project  Director:  Theodore  R. 
Quay 


Power  Authority  of  The  State  of  New 
York.  Docket  No.  50-286,  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  amendment  request: 
September  29, 1992,  as 
supplementedDecember  23. 1992 

Inscription  of  amendment  request: 
The  licensee  commenced  operating  on  a 
24-month  fuel  cycle,  instead  of  the 
previous  18-month  fuel  cycle,  with  fuel 
cycle  9.  Fuel  cycle  9  started  in  August 
1992.  In  order  to  accommodate 
operation  on  a  24-month  cycle,  the 
licensee  requested  a  Technical 
SpeciHcations  (TS)  amendment  to 
incorporate  the  changes  listed  below: 

(1)  The  licensee  proposed  changing 
the  frequency  of  auxiliary  feedwater 
(AFW)  pump  full-flow  testing  (speciHed 
in  TS  Section  4.8)  to  accommodate 
operation  on  a  24-month  cycle. 

(2)  The  licensee  proposed  changing 
the  frequency  of  verifying  that  the  AFW 
pumps  automatically  start  upon  receipt 
of  an  actuation  signal  (specified  in  TS 
Section  4.8)  to  accommodate  operation 
on  a  24-month  cycle. 

(3)  The  licensee  proposed  changing 
the  frequency  of  verifying  that  the  AFW 
recirculation  valve  actuates  to  its  correct 
position  (specified  in  TS  Section  4.8)  to 
accommodate  operation  on  a  24-month 
cycle. 

(4)  The  licensee  proposed  changing 
the  frequency  of  testing  the  AFW 
backup  supply  valves  from  the  city 
water  system  (specified  in  TS  Section 
4.8)  to  accommodate  operation  on  a  24- 
month  cycle. 

These  proposed  changes  follow  the 
guidance  provided  in  Generic  Letter  91- 
04,  "Changes  in  Technical  Specification 
Surveillance  Intervals  to  Accommodate 
a  24-Month  Fuel  Cycle,"  as  applicable. 

In  addition,  the  licensee  proposed 
changing  the  wording  of  the  AFW  pump 
automatic  start  verification  requirement 
(specified  in  TS  Section  4.8.3.b.)  from 
"each"  actuation  signal  to  "an" 
actuation  signal.  This  proposed  wording 
is  consistent  with  the  Westinghouse 
Standard  Technical  Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Consistent  wttb  the  requirements  of  10 
CFR  50.92,  the  enclosed  application  is  judged 
to  involve  no  significant  hazards  based  on 
the  following  information: 

(1)  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response: 


The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  a  previously-analyzed 
accident.  The  changes  propose  extending  the 
surveillance  intervals  for  auxiliary  feedwater 
system  testing.  The  changes  do  not  involve 
any  physical  changes  to  the  plant,  nor  do 
they  alter  the  way  any  equipment  functions. 
On-line  surveillances  and  testing  help  to 
assure  equipment  operability.  A  review  of 
surveillance  test  records  firom  1986  to  1990 
indicated  that  in  each  case,  the  system  was 
able  to  perform  its  safety  function.  [However, 
a  recirculation  valve  failed  during  one 
surveillance  test.  The  valve  was  repaired  and 
satisfactorily  retested]  The  change  to 
Technical  Specification  4.8.3.b  ffrom  "each" 
actuation  signal  to  "an"  actuation  signal)  is 
an  administrative  change  that,  when 
considered  in  combination  with  other 
existing  technical  specification  requirements, 
does  not  reduce  the  overall  testing  of  the 
auxiliary  feedwater  pump  actuation  test 
signals.  The  ABFP  full  flow  test  verifies  the 
start  of  the  ABFPs  by  simulating  a  loss  of  the 
Main  Boiler  Feed  Pumps.  Other  start  signals 
are  governed  by  tech.  spec.  Table  4.1-1  and 
specification  4.5.A.l.b.  The  proposed 
wording  is  similar  to  the  approach  taken  by 
the  Westinghouse  Standard  Technical 
Specifications. 

(2)  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 

Response: 

The  proposed  license  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident.  The  changes  propose 
extending  the  surveillance  intervals  for 
auxiliary  feedwater  system  testing.  The 
changes  do  not  involve  any  physical  changes 
to  the  plant,  nor  do  they  alter  the  way  any 
equipment  functions.  On-line  surveillances 
and  testing  help  to  assure  equipment 
operability.  The  change  to  Technical 
Specification  4.8.3.b  (from  "each"  actuation 
signal  to  "an"  actuation  signal)  is  an 
administrative  change  that,  when  considered 
in  combination  with  other  existing  technical 
specification  requirements,  does  not  reduce 
the  overall  testing  of  the  auxiliary  feedwater 
pump  actuation  test  signals.  The  ABFP  fvill 
flow  test  verifies  the  start  of  the  ABFPs  by 
simulating  a  loss  of  the  Main  Boiler  Feed 
Pumps.  Other  start  signals  are  governed  by 
tech.  spec.  Table  4.1-1  and  specification 
4. 5. A.I. b.  The  proposed  wording  is  similar  to 
the  approach  taken  by  the  Westinghouse 
Standard  Technical  Specifications. 

(3)  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

The  profwsed  amendment  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 
The  changes  projxise  extending  the 
surveillance  intervals  for  auxiliary  feedwater 
system  testing.  The  changes  do  not  involve 
any  physical  changes  to  the  plant,  nor  do 
they  alter  the  way  any  equipment  function*. 
On-line  surveillances  and  testing  help  to 
assure  equipment  operability.  A  review  of 
surveillance  test  records  from  1986  to  1990 
indicated  that  in  each  case,  the  system  was 
able  to  perform  its  safety  function.  (However, 
a  recirculation  valve  foiled  during  one 
surveillance  test.  The  valve  was  repaired  and 
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satlsfectorily  retestedl  The  change  to 
Technical  Specification  4.8.3.b  (from  "each" 
actuation  signal  to  "an"  actiiation  signal)  is 
an  administrative  change  that,  when 
considered  in  combination  with  other 
existing  technical  specification  raquirements, 
does  not^  reduce  the  overall  teitiiigof  the 
auxiliary  feedwater  pump  actuation  test 
signals,  nor  does  it  change  any  system 
setpoints.  The  ABFP  ftdl  flow  test  verifies  the 
start  of  tha  ABFPs  by  simulaling  a  loss  of  the 
Main  Boiler  Feed  Pump*.  Other  start  signala 
are  governed  by  tech.  spec  Table  4.1-1  and 
specificatioa  4.S.A.l.bL  Tbe  pnyowd 
wording  is  similar  to  tbe  approach  taken  l^ 
the  Westingbouse  Staadanl  Technical 
Sp«cificatioa& 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
staiuiards  of  S0.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  White  Plains  PubHc  Library, 
100  Marline  Avenue.  White  Plains,  New 
York  10601. 

Attorney  for  licensee:  Mr.  Qiarles  M. 
Pratt,  10  Cohimbus  Circle,  New  York. 
New  York  10019. 

NBC  Prefect  Director:  Robot  A.  Capra 

Southam  California  Edison  Con^any, 
et  aU  Docket  No.  50-206,  San  Onofre 
Nnckar  Generating  Statknit  Unit  No.  1, 
San  Diego  County,  Cali£Brnia 

Date  of  amendment  request:  January 
IS.  1993  (Raference  PCN-258) 

Description  of  amendment  rei^est: 
This  proposed  change  would  modify  the 
Technica}  Specifications  inctHporated 
in 

Facility  Operating  license  No.  DPR-13 
as  Appendix  A  by  revising  Tedmical 
Specification  section  6.1, 
"RESPONSIBILrrY'';  Technical 
Specification  section  6.2, 
"ORGANIZATION";  Technical 
Specification  section  6.3.  "UNIT  STAFF 
QUALIFICATIONS";  Technical 
Specification  section  6.4.  'TRAINING"; 
and  Technical  Specification  section  6.8, 
"PROCEDURES  AND  PROGRAMS." 
The  proposed  change  is  needed  to 
provide  appropriate  operator 
qualification  and  staffing  requirements 
following  permaitent  shutdown  of  the 
plant  and  defueling  of  the  reactor  and 
will  allow  use  of  operators  quaUfied  in 
accordance  with  site  specific  jaogtams 
appropriate  to  the  defueled  condition, 
rather  than  operators  licensed  per  10 
CFRPartSS. 

Basis  for  proposed  no  significant 
haiards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  sigmficant  hazards 


consideration,  which  is  pieseuted 
betewT 

1.  Will  operation  of  the  faciUty  awxifding 
to  this  proposed  change  involve  a  significai^ 
Increase  in  the  probability  or  consequences 
of  an  accident  preriously  evahiatedf 

Response:  No 

Tta*  propond  rhange  will  not  becoma 
effective  ualil  tbe  leacteii  has  been  da6Mi«l 
and  a  Bc—se  change  prohibiting  aubsai|U0Dt 
plant  opeiatioa  ha*  been  made  eSectiv*.  la 
this  condition  the  only  credible  aoddeats 
evaluated  in  Chapter  15  of  the  [Updated 
Final  Safety  Analyses  Reportl  UFSAR  are  a 
fuel  handling  accident  and  a  loss  of  elactricri 
power.  Since  tbe  defueled  plant  operator 
training  Had  qualification  programs  will 
provide  the  expertise  needed  to  mitigate  the 
coDte()aences  of  these  accidents,  the 
proposed  change  in  operator  qualificatioa 
requirements  will  not  ukcrease  the 
consequences  of  a  previously  evaluated 
accident. 

The  shift  staffing  levels  specified  by  tha 
{irapoaed  change  will  provide  adeqaata 
manpower  to  respond  to  a  loss  of  etadrical 
power  or  fuel  handling  accident  Thus  the 
mtnimirm  shift  crew  Will  be  able  to  mitigate 
the  coDseqaeocas  of  the  credible  accidents 
evaluated  in  Chapter  15  of  the  UFSAR.  and 
the  proposed  chuiga  in  manning  levels  will 
not  increase  the  consequences  of  a  pievioasly 
evaluated  accident. 

The  proposed  change  affects  only  operator 
qualifications  and  staffing,  and  does  not 
affect  any  hardware.  Therefore,  only  the 
probability  of  an  operator  error  causing  a 
previously  evaluated  accident  need  be 
considered.  The  defueled  plant  operator 
qualification  programs  will  provide  operator 
expertise  on  tbe  systems  and  procadurea  for 
fuel  handling  and  electrical  power 
distribution  which  is  at  least  equivalent  to 
that  provided  prior  to  implementing  the 
proposed  change.  Also,  the  manning  levels 
specified  by  the  proposed  minimum  shift 
crew  are  adequate  to  operate  these  systems. 
Thus  the  potential  for  operator  eirors  is  not 
increased,  and  the  probability  of  an  accident 
previously  evaluated  in  Chapter  15  of  the 
UFSAR  resulting  from  operator  error  is  not 
increased. 

Therefore  the  proposed  change  will  not 
involve  an  increase  in  the  consequences  or 
probability  of  a  previously  evaluated 
accident 

2.  Will  operation  of  the  facility  according 
to  this  proposed  change  create  the  possibility 
of  a  new  or  diSerent  kind  of  accident  from 
any  accident  previously  evaluated? 

Response:  No 

The  proposed  change  aSscts  only  operatu 
qualification  and  etaffing  The  proposed 
change  does  not  affect  any  systems, 
components,  or  structures,  or  the  manner  In 
which  they  fanction.  Tbe  types  of  accidents 
possible  will  not  change.  Therefore,  tha 
proposed  changa  will  not  create  the 
possibility  of  a  new  or  difi^ereat  kiad  of 
accident 

3.  Win  operation  of  tha  facility  according 
to  this  proposed  change  iavolve  a  rigatfirant 
reduction  in  a  margin  of  safety? 

Response:  No 

The  margin  of  safety  is  the  difference 
between  the  value  of  a  critical  design. 


operattng.  or  poet  accident  parameter,  and 
the  value  of  the  parameter  which  would 
produce  unacceptable  results.  The  propoaed 
change  affects  only  openrtor  qualificatton  and 
staffing  and  does  not  affect  any  hardware. 
Tbe  ability  of  the  operating  staff  to  control 
the  critical  parameters  affecting  the  margin  of 
safety  wiQ  not  be  dianged. 

The  proposed  changes  in  operator 
qualification  wiD  not  rednce  the  level  of 
expertise  in  the  normal  and  post-accident 
operation  of  die  systems  which  can  affect 
these  parameters.  The  staffing  specified  ia 
the  proposed  change  provtdes  adequate 
manpower  to  operate  these  systems  during 
normal  and  accident  conditions.  Thus  the 
ability  of  the  minimum  shift  oew  to  control 
these  parameters  will  not  be  reduced. 
Th/erefare,  the  proposed  change  wiu  not 
Invohre  a  reduction  in  any  mwrgia  of  safetj. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  oi  50.92(c)  are  satisfied. 
Therefore,  ttie  NRC  staff  proposes  to 
determine  that  the  amendment  reqtiest 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Main  Library,  University  of 
California.  P.  O.  Box  19557.  bvine. 
Califomis  92713 

Attorney  for  licensee:  lames  A. 
Beoletto,  Esquire,  Southern  Cali&ffnia 
Edison  Company,  P.  O.  Box  BOO, 
Rosemead,  California  91770 

NRC  Project  Director  Theodore  R. 
Quay 

Southern  Nuclear  Operating  Company, 
Inc.  Docket  Nos.  50-348  and  50-364, 
Joseph  M.  Farley  Nuclear  Plant,  Units 
1  and  2,  Houston  County,  Alabama 

Date  ofameadments  request:  October 
13, 1992 

Description  of  amendmeiUs  request: 
The  amendments  would  revise 
Technical  Spedficatioo  3.4.5  and  Bases 
Section  3/4.4.5  to  include  new 
requirements  with  respect  to  operability 
and  surveillance  of  power-opeiated 
relief  vahres  (PORVs)  and  block  valves. 
The  changes  are  based  on  the  guidanca 
contained  in  Generic  Letter  90-06  and 
are  intended  to  enhance  tbe  reliabihty 
of  the  PORVs  and  block  valves. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  bezards 
consideration,  which  is  presented 
below: 

1.  The  propoeed  changes  do  not  inrcrfve  a 
significast  inoease  in  the  probetnlity  or 
consequencac  of  aa  acddeat  previously 
evalualad  Automatic  actiiatinn  of  lbs  PORVb 
at  Farley  Nudaar  Ptant  ia  not  aasaawwi  te 
mItigalT  th»  masttpunma  oi  a  design  basis 
acddaatas  deacribad  in  Chaptar  IS  of  tha 
pnnal  Safety  Analysis  Repoi^  FSAR.  The 
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safety  functions  performed  by  the  PORVs  are: 

1)  inactive  valves  which  fonn  part  of  the 
(Reactor  Coolant  System]  RCS  boundary,  and 

2)  manual  operation  as  required  by 
emergency  operating  procedures.  The 
proposed  changes  will  increase  the  reliability 
of  the  roRVs  thus  ensuring  they  are  available 
to  perform  their  function  when  required  to 
do  so.  Therefore,  it  can  be  concluded  that  the 
proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibili^  of  a  new  or  diffierent  kind  of 
accident  from  any  accident  previously 
evaluated.  The  proposed  changes  do  not 
involve  any  physical  changes  to  the  PORVs 
or  their  setpoints.  The  proposed  changes  do 
not  delete  any  function  previously  provided 
by  the  PORVs  nor  has  the  probability  of 
inadvertent  opening  been  increased. 
Accordingly,  no  new  failure  modes  have 
been  defined  for  any  plant  system  or 
component  important  to  safety  nor  has  any 
new  limiting  single  failure  been  identified  as 
a  result  of  the  proposed  changes.  Therefore, 
it  can  be  concluded  that  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  changes  do  not  involve 
significant  reduction  in  a  margin  of  safety. 
The  proposed  changes  increase  the  reliability 
of  the  PORVs  thus  ensuring  their  availability 
when  called  upon  to  perform  their  function 
and  will  not  impact  any  safety  analysis 
assumptions.  Therefore,  the  proposed 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
signiHcant  hazards  consideration. 

Local  Public  Document  Room 
location:  Houston-Love  Memorial 
Library,  212  W.  Burdeshaw  Street,  P.  O. 
Box  1369.  Dothan.  Alabama  36302 

Attorney  for  licensee:  James  H.  Miller, 
m.  Esq.,  Balch  and  Bingham,  P.O.  Box 
306, 1710  Sixth  Avenue  North. 
Birmingham.  Alabama  35201 

NRC  Project  Director:  Elinor  G. 
Adensam 

Tennessee  Valley  Aathority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendment  request:  January 
8. 1993  (TS  92-10) 

Description  of  amendment  request: 
The  proposed  amendment  would 
incorporate  new  requirements 
associated  with  steam  generator  tube 
inspection  and  repair.  The  new 
requirements  estabUsh  alternate  steam 
generator  tube  plugging  criteria  that  take 


into  accotmt  the  reinforcing  effect  that 
the  steam  generator  tubesheet  has  on  the 
external  surface  of  expanded  steam 
generator  tubes  referred  to  as 
Westinghouse  Explosive  Tube 
Expansion  (WEXTEX)  region.  The  new 
criteria  would  be  used  to  change 
Technical  Specification  (TS)  bases  and 
Surveillance  Requirements  4.4.5.2 
through  4.4.5.5  to  reduce  the  need  for 
repairing  or  plugging  steam  generator 
tubes  having  indications  that  exceed  the 
current  technical  specification  depth- 
based  plugging  limit. 

Basis  for  proposed  no  significant 
hazards  consiaeration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issues  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TVA  has  evaluated  the  proposed  technical 
specification  (TS)  change  and  has  determined 
that  it  does  not  represent  a  significant 
hazards  consideration  based  on  criteria 
established  in  10  CFR  50.92(c).  Operation  of 
SQN  in  accordance  with  the  proposed 
amendment  will  not: 

(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

TVA  proposes  to  modify  the  SQN  Unit  1 
and  Unit  2  TSs  to  incorporate  alternate  steam 
generator  (S/G)  tube  plugging  criteria  (i.e.. 
W*  criteria).  The  W*  criteria  take  into 
account  the  reinforcing  effect  the  tul>esheet 
has  on  the  external  surface  of  an  expanded 
S/G  tube.  TVA  is  requesting  this  change  to: 
(1)  maximize  reactor  coolant  system  flow,  (2) 
maximize  tube  plugging  margin  to  prolong  S/ 
G  life,  and  (3)  reduce  occupational  radiation 
exposure,  man-hours,  and  S/G  critical  path 
time. 

Tube-bimdle  integrity  will  not  be  adversely 
affected  by  the  implementation  of  the  W* 
tube  plugging  criteria.  S/G  tube  burst  or 
collapse  cannot  occur  within  the  confines  of 
the  tubesheet:  therefore,  the  tube  burst  and 
collapse  criteria  of  Regulatory  Guide  (RG) 
1.121  are  inherently  met.  The  W*  distance  is 
shown  by  analyses  and  test  results  to  retain 
the  tube  within  the  tubesheet  during  all  plant 
conditions,  thereby  precluding  an  event  with 
consequences  similar  to  a  postulated  tube 
rupture  event.  For  S/G  tubes  with  indications 
that  are  returned  to  service  as  a  result  of  the 
application  of  the  W*  criteria,  postulated 
steam-line  break  (SLB)  leak  rates  are  required 
to  remain  within  the  Final  Safety  Analysis 
Report  (FSAR)  limits. 

The  W*  distance  has  been  shown  to  restrict 
primary  to  secondary  leakage  below  current 
TS  limits  during  all  plant  conditions.  In  the 
unlikely  event  that  a  through-wall  crack 
develops  and  results  in  primary  to  secondary 
leakage,  the  leakage  characteristics  and 
trends  would  allow  safe  shutdown  of  the 
plant.  Relative  to  the  potential  for  SLB 
leakage,  the  distribution  of  cracking  within 
the  W*  distance  will  be  limited  such  that 
expected  leakage  and  associated  radiological 
consequences  will  not  exceed  the  FSAR 
limits. 


In  conclusion,  the  incorporation  of  the  W* 
criteria  into  SQN  TSs  maintains  existing 
design  limits  and  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

Tube-bundle  integrity  is  expected  to  be 
maintained  during  all  plant  conditions  upon 
implementation  of  the  proposed  alternate 
tubesheet  plugging  criteria.  Use  of  the  criteria 
does  not  inducea  new  mechanism  that  would 
result  in  a  different  kind  of  accident  from 
those  previously  analyzed. 

Even  with  the  limiting  circumstance  of  a 
complete  circumferential  separation  of  a  tube 
occurring  below  the  W*  distance,  S/  G  tube 
pullout  is  precluded  and  leakage  is  predicted 
to  be  maintained  within  the  FSAR  limits 
during  all  plant  conditions.  Administrative 
leak  rate  limits  and  leakage  trending  are  in 
place  at  SQN  to  address  .the  potential  for 
plant  operation  with  circumferential 
cracking. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety. 

Upon  implementation  of  the  W*  criteria, 
operation  with  i>otential  cracking  in  the 
WE.XTEX  expansion  region  of  the  S/G  tubing 
is  predicted  to  meet  the  criteria  of  RG  1.21 
and  RG  1.83  and  thereby  meet  the 
requirements  of  General  Design  Criteria  14. 
15,  31  and  32.  Calculations  have  shown  that 
tubes  within  the  W*  distance  with 
circumferential  cracks  having  arc  lengths  less 
than  92  degrees  (beginning  of  the  cycle) 
would  not  pull  out  during  a  postulated  an 
SLB  event.  The  most  significant  effect  would 
be  a  possible  increase  in  leakage  following  an 
event.  Excessive  leakage  during  an  SLB  event 
is  precluded  since  calculations  and  testing 
have  shown  that  the  potential  distribution  of 
cracks  both  within  and  below  the  W* 
distance  would  not  exceed  leakage  limits 
during  all  plant  conditions.  Consequently, 
the  margin  of  safety  would  not  be 
significantly  reduced. 

Neglected  in  the  above  evaluation  is  the 
leakage  restriction  and  tube  restraint  offered 
by  corrosion  product  buildup  in  the  tube-to- 
tubesheet  crevice.  This  buildup  will  restrict 
leakage  to  below  the  currently  calculated 
amounts,  in  addition  to  adding  to  the  tube 
pullout  resistance,  as  shown  by  test  results. 
The  addition  of  a  new  TS  requirement  for 
inspecting  tubes  using  a  rotating  pancake  coil 
probe  will  also  contribute  to  the 
identification  of  any  degradation  mechanism 
that  is  not  readily  detectable  using  bobbin 
probe. 

The  NRC  has  reviewed  the  licensee's 
analysis  and.  based  on  thisreview,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the. 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga. 
Tennessee 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
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400  West  Summit  Hill  Drive.  ET  llH. 
Knoxville.  Tennessee  37902 

NRC  Project  Director:  Frederick  J. 
Hebdon 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Seiquoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendment  request:  January 
8. 1993  (TS  92-16) 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
Surveillance  Requirement  4.4.10.b. 
thereby  eliminating  the  need  to  perform 
a  supplemental  10-year  inspection  of 
the  reactor  vessel  nozzles  for  underclad 
cold  cracking. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91{al.  the 
licensee  has  provided  its  analysis  of  the 
issues  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

TVA  has  evaluated  the  proposed  technical 
speciflcation  (TS)  change  and  has  determined 
that  it  does  not  represent  a  significant 
hazards  consideration  based  on  criteria 
established  in  10  CFR  50.92(c).  Operation  of 
Sequoyah  Nuclear  Plant  (SQN)  in  accordance 
with  the  proposed  amendment  will  not: 

1.  Involve  a  significant  increase  in  the. 
probability  or  consequencesof  an  accident 
previously  evaluated. 

TVA  proposes  to  modify  the  SQN  Units  1 
and  2  TSs  to  delete  an  existing  surveillance 
requirement  (SR)  (SR  4.4. lO.b)  that  currently 
requires  that  the  reactor  vessel  nozzles  be 
inspected  for  underclad  cold  cracks  at  the 
end  of  each  10-year  inspection  interval  using 
techniques  at  least  as  sensitive  as  those  used 
to  conduct  the  supplemental  examination 
performed  before  fuel  loading.  Ultrasonic 
examinations  were  performed  on  SQN's 
reactor  vessel  nozzles  in  1980. 

The  Unit  1  nozzles  were  potentially 
susceptible  to  the  underclad  cold  cracking 
because  of  the  two-layer  cladding  process. 
Examination  of  the  Unit  1  nozzles  revealed 
one  outlet  nozzle  with  a  cracking  pattern 
characteristic  of  underclad  reheat  cracking, 
two  outlet  nozzles  with  no  indications,  and 
five  nozzles  (one  outlet,  four  inlets)  with  a 
cracking  pattern  characteristic  of  underclad 
cold  cracking  confined  to  the  nozzle  bore. 
The  results  of  the  Unit  2  examinations 
revealed  no  evidence  of  any  underclad  cold 
cracking  since  the  single-layer  cladding 
process  used  on  Unit  2  precluded  the 
formation  of  cold  cracks.  All  indications  from 
the  Unit  1  and  Unit  2  nozzles  were  within 
the  acceptance  criteria  of  the  American 
Society  of  Mechanical  Engineers  (ASME) 
code. 

Westinghouse  Electric  Corporation  has 
ptirfonned  fracture-mechanics  analyses  that 
conclude  that  the  minimum  critical  flaw 
depth  is  1.5  inches  at  the  governing  region 
of  the  nozzle  (the  nozzle  comer  region)  and 
that  fotigue  crack  growth  would  not  exceed 
0.06  indh  over  a  10-year  service  period.  For 
a  40-year  service  life,  these  flaws  would  not 


exceed  0.21  inch.  These  analyses  indicate 
that  there  would  be  no  detrimental  impact 
from  underclad  indications  and  that  the 
original  design  margins  would  be  maintained 
for  the  life  of  the  plant.  In  addition,  nuclear 
[rawer  plants  in  France  that  exhibited  known 
underclad  cold  cracking  similar  to  SQN  Unit 
1  have  perfbmied  preservice  and  periodic 
ISIs  and  have  reported  no  evidence  of  crack 
growth.  Examinations  performed  in 
accordance  with  Section  XI  of  the  ASME 
code  as  supplemented  by  Regulatory  Guide 
1.150,  plus  expansion  of  the  examination 
coverage  to  the  safe-end  regions  on  the  Unit 
1,  Loop  1  outlet  nozzle,  provide  a  sufficient 
basis  upon  which  to  determine  whether 
indications  previously  recorded  during  the 
1980  SQN  examinations  satisfy  the  ASME 
Section  XI  code  criteria.  The  expanded 
ASME  Section  XI  examination  of  the  Unit  1 
nozzles  will  include  over  one-half  the  total 
number  of  underclad  cold  crack  indications 
reported  in  1980. 

Framatone,  a  Westinghouse  licensee;  and 
Electricite  de  France  (EdF).  owner  of  nuclear 
power  plants  in  France,  have  also  performed 
fracture-mechanics  analyses  that  conclude 
that  the  critical  flaw  size  is  greater  than  one 
inch  and  that  fatigue  crack  growth  of 
underclad  cold  cracks  is  insignificant.  Based 
on  the  above  information,  TVA  concludes 
that  the  elimination  of  the  supplemental  10- 
year  inspection  requirement  from  TSs  does 
not  involve  a  significant  increase  in  the 
probabilify  or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibilify  of  new  or  different 
kind  of  accident  from  any  previously 
analyzed. 

The  ASME  Section  XI  examinations,  plus 
the  expanded  examination  of  the  safe-end 
region  on  the  Unit  1,  Loop  1  outlet  nozzle, 
will  provide  sufficient  information  to 
determine  if  nozzle  indications  that  were 
recorded  during  the  SQN  1980  preservice 
examinations  satisfy  the  ASME  Section  XI 
code  criteria.  Accordingly,  the  elimination  of 
the  current  TS  requirement  would  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  analyzed. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety . 

Fracture-mechanics  analyses  performed  by 
Westinghouse,  Framatone,  and  EdF  indicate 
that  reheat  cracking  and  underclad  cold 
cracking  in  reactor  vessel  nozzles  do  not 
reduce  the  original  design  margins  over  40- 
year  plant  life.  In  addition,  periodic  ISIs  of 
reactor  vessel  nozzles  with  known  underclad 
cracks  have  demonstrated  no  growth.  The 
ASME  Section  XI  examinations,  plus  the 
expanded  examination  of  the  safe-end  region 
on  the  Unit  1,  Loop  1  outlet  nozzle,  will 
provide  sufficient  information  to  determine  if 
nozzle  indications  that  were  recorded  during 
the  SQN  1980  preservice  examinations 
satisfy  the  ASME  sectional  code  criteria. 
Consequently,  the  removal  of  the 
'supplemental  examination  requirement  from 
SQN  TSs  does  not  involve  a  signiflcant 
reduction  in  the  margin  of  safefy. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 


NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga, 
Tennessee  37402 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Ehive.  ET  llH, 
Knoxville,  Tennessee  37902 

NBC  Project  Director:  Frederick  J. 
Hebdon 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company,  Docket 
No.  50-346,  Davis-Besse  Nuclear  Power 
Station,  Unit  No.  1,  OtUwa  County, 
Ohio 

Date  of  amendment  request: 
December  21. 1992 

Description  of  amendment  request: 
The  proposed  amendment  would  add  an 
Action  statement  to  Technical 
Specification  (TS)  3/4.6.4.3, 
"Containment  Hydrogen  Dilution 
System,"  which  would  apply  when  both 
containment  hydrogen  dilution  (CHD) 
systems  are  inoperable  and  allow  72 
hours  to  return  one  of  the  two 
inoperable  CHD  systems  to  op>erable 
status  or  be  in  at  least  Hot  Standby 
within  the  next  six  hours.  Also,  the 
ass^iated  TS  Bases  Section  3/4.6.4. 
"Combustible  Gas  Control,"  would  be 
revised  to  clarify  the  discussion  of  the 
CHD  and  containment  hydrogen  purge 
systems,  and  to  add  mention  of  the 
capability  to  install  an  external 
hydrogen  recombination  system. 

BasiS  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
Ucensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

Toledo  Edison  has  reviewed  the  proposed 
change  and  determined  that  a  significant 
hazards  consideration  does  not  exist  because 
op>eration  of  the  Davis-Besse  Nuclear  Power 
Station,  Unit  Number  1,  in  accordance  with 
these  changes  would: 

la.  Not  involve  a  significant  increase  in  the 
probabilify  of  an  accident  previously 
evaluated  because  no  Updated  Safety 
Analysis  Report  (USAR)  accident  initiators 
are  affected  by  the  proposed  changes.  The 
proposed  change  to  TS  3/4.6.4.3  adding  an 
additional  Action  statement  allowing  both 
contaiiunent  hydrogen  dilution  systems  to  be 
inoperable  for  up  to  72  hours  has  no  bearing 
on  the  probability  of  an  accident  previously 
evaluated.  The  proposed  changes  to  TS  Bases 
3/4.6.4  provide  additional  clarifying 
information  regarding  the  contaiiunent 
Hydrogen  Purge  System  Filter  Unit  and  the 
Hydrogen  Recombiner  System,  and  have  no 
adverse  effect  on  the  probability  of 
experiencing  an  accident  previously 
evaluated. 
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lb.  Not  iavohm  a  njgmfifairt  HKraase  in  the 
consequaaoM  of  «■  accidsBt  praviou&ly 
evaluated  bacaw—  Um  propowd  dMoges  do 
not  invalidata  aocUaat  couditioas  or 
assumptioos  uaad  is  •valuatiug  tike 
radiological  coosaqnencw  ofaay  accident 
Tbfl  proposed  change  to  TS  3/4.6.4.3  adding 
an  additiooaJ  Action  statement  allowing  both 
coDtainment  hydrogen  dilution  systems  to  be 
inoperable  for  up  to  72  hours  does  not  alter 
the  source  tenn.  contamment  iaolation,  or 
alllowable  releaaes.  and  therefore  will  not 
increase  the  radiological  consequences  of  a 
previously  evaluated  accident.  The  proposed 
changes  to  TS  Bases  3/4.6.4  provide 
additiooal  clarifying  information  regarding 
the  Cootaimneot  Hydrogen  Purge  System 
Filter  Unit  and  the  Hydrogen  Racambiner 
System,  and  have  do  adverse  efied  on  the 
consequences  of  an  accident  previously 
evaluated. 

2a.  Not  create  the  possibility  of  a  new  kind 
of  accident  from  any  accident  previously 
evahiatod  because  im>  new  types  of  Mtures  or 
accident  initiators  are  introduced  by  the 
proposed  changes. 

2b.  No  create  tfae  poesibility  of  a  different 
kind  of  accident  from  any  aocideot 
previously  evaluated  baotuse  no  different 
accident  initiaton  or  faiitire  mechanisms  are 
introduced  by  the  propoaed  changes. 

3.  Not  involve  a  s^ificant  reduction  in 
the  aagin  of  safety.  The  propoaed  change  to 
TS  3/CS.4J  adding  an  additional  Action 
stateaofeat  allowing  both  coDlainmeat 
hydrogen  dilution  systems  to  be  inoperable 
for  up  to  72  hours  will  not  have  an  adverse 
effect  on  the  margin  of  safety  because  as 
shown  in  USAR  Figure  6.2-50.  Post-LCXA 
Hydrogen  Percent  by  Volume,  the  lower 
flanunability  limit  of  four  volume  percent 
hydrogen  would  not  be  reached  until 
approximately  37  days  following  a  postulated 
Loss  of  Coolant  Accident  (LOCA).  The 
hydrogen  concentration  control  function  can 
be  established  in  the  event  of  a  LOCLA  via  the 
hydrogen  reoombinatioa  system  wfithin  this 
timeframe.  All  accident  analyses  wrill  remain 
valid.  The  proposed  changes  to  TS  Bases  3/ 
4.6.4  provides  additional  clarifying 
information  and  have  no  adverse  impact  on 
the  margin  of  safety. 

TIm  NRC  staff  has  revienved  the 
licensee's  analysis  and,  based  on  this 
review,  it  app>ears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Locxii  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo.  Ohio  43606. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  Shaw.  Pittman.  Potts  and 
Trowbridge,  2300  N  Street,  N.W.. 
Washington.  DC  20037. 

NBC  Project  Director:  John  N.  Hannoo 


VirgiBM  Elecliic  aad  Power  Conpany, 
Docket  No.  90-339,  North  Anna  Power 
Station,  Unil  No.  2,  Louisa  County, 
Vii;ginia 

Date  of  amendment  request: 
December  4, 1992 

Description  of  amendment  request: 
The  proposed  change  would  allow  a 
reduced  minim\mi  reactor  coolant 
system  (RCS)  flow  rate  associated  with 
increased  steam  generator  tube  plugging 
(SGTP)  levels.  The  proposed  change 
would  revise  the  NA-2  Technical 
Spedficatioas  (TS),  Table  2.2-1,  Reactor 
Trip  System  Instrumentation  Trip 
Setpoints.  of  TS  2.2.1  and  Table  3.2-1, 
DNB  parameters,  of  TS  3.2.5  to  allow  a 
reduction  in  the  minimum  RCS  flow 
rate.  The  change  is  necessary  to 
accommodate  the  systems  effects 
associated  with  increased  SGTP.  NA-2 
is  scheduled  to  conclude  Cycle  9 
operations  and  begin  a  refueling/SG 
inspection  outage  in  September  1993.  It 
is  anticipated  that  this  SG  inspection 
will  result  in  plugging  additional  SG 
tubes.  As  required  by  TS  3.2.5  and 
4.2.5.2,  NA-2  performs  RCS  flow  rate 
measurements  once  per  fuel  cycle.  NA- 
2  safety  analyses  are  based  in  part  on 
verifying,  via  the  TS  surveillance,  that 
the  RCS  total  flow  rate  is  greater  than  or 
equal  to  284.000  gallons  per  minute 
(gpm).  Additional  SGTP  iiKreases  the 
likelihood  of  violating  this  TS 
requirement.  Therefore,  safety  analyses 
and  evaluations  have  been  performed 
which  support  an  approximate  3 
percent  reduction  in  the  RCS  total  flow 
rate  Umit  from  284,000  to  275,300  gpm. 
The  proposed  TS  changes  implement  a 
reduced  total  flow  rate  requirement 
which  is  intended  to  bound  future 
measured  flow  values  and  any  required 
SGTP  until  SG  replacement.  The 
changes  will  allow  NA-2  to  continue  to 
operate  with  the  expected  increase  in 
RCS  loop  resistance  caused  by  increased 
SGTP  levels  and  ensure  that  the 
required  safety  margins  for  core  cooling 
and  accident  analyses  are  maintained. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

a.  Does  not  involve  a  significant  increase 
in  the  probability  or  conseqtiences  of  an 
accident  previously  evaluated. 

The  impact  of  the  reduced  minimum 
measuad  RCS  flow  rate  on  operating 
characteristics,  and  accident  analyses  which 
support  Unit  2  operation,  have  been  fully 
assessed  and  documented  in  the  safety 
evaluation.  The  proposed  reduction  to  the 
Technical  Specifications  minimum  measured 
RCS  flow  rate  does  not  impact  either 


equipment  or  operating  coaditioas  diat  an 
considered  in  determining  the  probability  of 
occurrence  for  any  of  the  UFSAR  Chapter  15 
accident  analyses.  The  proposed  redtictiou  of 
minimum  measured  RCS  flow  rate  has  the 
potential  to  increase  accident  analysis 
consequences.  However,  the  results  of  the 
reanalyses  show  that  the  design  limits  are 
met.  Therefore,  the  consequences  of  aa 
accident  previously  evaluated  remain 
unchanged. 

b.  Does  not  create  the  possibility  of  a  new 
or  diffierent  kind  of  acddent  from  any 
accident  previously  evaltuted. 

The  proposed  change  to  the  Technical 
Specifications  does  not  involve  modificatioas 
to  any  of  the  existing  equipment  The  impact 
of  the  profKised  reduced  minimum  measured 
RCS  flow  rate  on  North  Anna  Unit  2 
ofterating  characteristics,  and  accident 
analyses  which  support  Unit  2  operation, 
have  been  fully  assessed  and  documented  in 
the  safety  evaluation.  The  proposed 
reduction  to  the  Technical  Specifications 
minimum  measured  RCS  flow  rate  does  not 
create  any  new  or  di&rent  accident 
initiators,  so  no  unique  accident  p)osstbility 
is  created.  Therefore,  the  proposed  Technical 
Specifications  changes  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

c  Does  not  involve  a  significant  reduction 
in  a  margin  of  safiety. 

The  proposed  amendment  has  been 
analyzed  and  the  Technical  Specifications 
continue  to  ensure  that  adequate  reactor 
coolant  system  total  flow  is  maintained.  The 
impact  of  the  proposed  reduced  minimum 
measured  RCS  flow  rate  on  North  Anna  Unit 
2  operating  characteristics,  and  accident 
analyses  which  support  Unit  2  operation, 
have  been  fully  assessed  and  documented  in 
the  attached  safety  evaluation.  The  analyses 
and  equipment  evaluations  show  that  the 
applicable  design  limits  are  met  Therefore, 
there  is  no  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  DocumeiU  Boom 
location:  The  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia,  Charlottesville.  Virginia  22903- 
2498. 

Attorney  for  licensee:  Michael  W. 
Maupin,  Esq.,  Hunton  and  Williams, 
Riverfront  Plaza,  East  Tower,  951  E. 
Byrd  Street,  Richmond,  Virginia  23219. 

NRC  Project  Director  Herbert  N. 
Berkow 

Wolf  Creek  NudMr  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  CoffiBy 
0>nnty,  Kansas 

Date  of  amendment  request- 
December  22. 1992 
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Description  of  amendment  request: 
The  proposed  amendment  consists  of  a 
revision  to  Technical  Specification 
Table  4.8-1,  EHesel  Generator  Test 
Schedule,  which  eUminates  the 
requirement  to  increase  the  testing 
frequency  upon  experiencing  five  or 
more  failures  in  the  last  100  valid  tests. 
The  provision  for  increased  testing 
based  upon  the  last  20  valid  tests  is 
maintained. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  SO.OKa),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  Increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  afiects  only  the 
criteria  for  entering  and  leaving  the 
accelerated  diesel  generator  testing  schedule. 
The  operabiiity  requirements  and  limiting 
conditions  for  operation  remain  unchanged. 
The  return  to  a  normal  testing  frequency 
following  a  series  of  diesel  failures  that 
exceeded  2  out  of  the  last  20  tests  would  be 
made  only  after  7  successful  tests  without  a 
feilure  and  at  least  20  tests  without  mors 
than  1  feilure.  Continued  testing  on  a  weekly 
rather  than  a  monthly  schedule  will  not 
significantly  improve  the  ability  to  determine 
whether  the  most  recent  fiailure  Indicated  a 
sudden  change  in  diesel  reliability.  Thus,  the 
ability  of  the  diesel  generators  to  provide 
emergency  electrical  power  would  not  be 
diminished.  Therefore,  the  proposed  change 
will  not  Increase  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated 

The  proposed  change  does  not  involve  any 
change  in  plant  design  or  in  the  manner  of 
any  other  plant  operation.  The  criteria  for 
initiating  and  suspending  accelerated  diesel 
testing  are  being  slightly  changed.  This 
change  does  not  result  in  a  significant 
difference  in  the  monitoring  of  diesel 
generator  reliability.  Therefore,  the  proposed 
change  does  not  create  the  possibility  of  any 
new  or  different  kind  of  accident  from  those 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of  safety 

The  diesel  generators  will  continue  to 
provide  a  redundant  source  of  acceptably 
reliable  onsite  p>ower.  The  revised  criteria  for 
initiating  and  suspending  accelerated  diesel 
testing  have  an  insignificant  effect  on  diesel 
generator  reliability  and  are  acceptable 
according  to  Generic  Letter  84-15.  In 
addition,  the  changes  eliminate  excessive 
testing,  which  can  have  an  adverse  effect  on 
diesel  reliability,  beyond  that  necessary  to 
demonstrate  continued  reliability.  Therefore, 
the  revision  to  the  test  frequency 
requirements  does  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 


review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration.Local 
PubUc  Docimient  Room  Locations: 
Emporia  State  University.  William  Allen 
White  Library,  1200  Commercial  Street. 
Emporia,  Kansas  66801  and  Washburn 
University  School  of  Law  Library, 
Topeka,  Kansas  66621 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts  and  Trowbridge, 
2300  N  Street,  N.  W.  Washington,  D.  C. 
20037 

NRC  Project  Director  Suzaime  C 
Bkck 

Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  SO-482,  Wolf 
Creek  Generating  Station,  CoCEsy 
County,  Kansas 

Date  of  amendment  request: 
December  22, 1992 

Description  of  amendment  request: 
The  proposed  amendment  deletes  the 
surveillance  requirement  of  Technical 
Specification  4.8.1.1.2(0(2),  which 
involves  performing  a  pressure  test  of 
portions  of  the  emergency  diesel  fuel  oil 
system.  Alternative  testing  for  the  tanks 
and  piping  would  include  leak  testing  at 
hydrostatic  head  pressure  with  the  tanks 
filled  to  design  capacity  and  would  be 
governed  by  Technical  Specification 
4.0.5. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  Involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  would  remove  a 
duplication  in  the  technical  s(>ecifications 
and  allow  appropriate  surveillance  testing  to 
be  performed  on  the  diesel  fuel  oil  system. 
The  revised  testing  requirement  would  not 
affect  the  probability  or  consequences  of  an 
accident  previously  analyzed  as  it  maintains 
equivalent  testing  requirements. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  prop>o8ed  change  does  not  alter  the 
parameters  of  plant  operation  or  equipment 
design.  The  change  will  allow  an  appropriate 
surveillance  test  to  be  performed  on  the 
diesel  fuel  oil  systeuL  Therefore,  the  change 
would  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

The  proposed  change  to  rilow  an 
appropriate  surveillance  test  on  the  diesel 


fuel  oil  system  will  not  have  an  adverse 
impact  on  the  margin  of  safety  as  defined  In 
the  technical  specifications.  The  alternate 
test  is  equivalent  to  the  previously  specified 
test  Therefore,  the  propoaed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safaty. 

The  NRC  staff  has  reviewed  the 
Ucensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration  Local 
PubUc  Document  Room  Locations: 
Emporia  State  University,  WilUam  Allen 
White  Library,  1200  Commercial  Street. 
Emporia,  Kansas  66801  and  Washburn 
University  School  of  LiBw  Library. 
Topeka,  Kansas  66621 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts  and  Trowbridge, 
2300  N  Street,  N.  W.,  Washington.  D.  C 
20037 

NRC  Project  Director:  Suzanne  C 
Black.  Director 

Notice  Of  Issuance  Of  Amendment  To 
Facility  Operating  License 

During  the  period  since  pubUcation  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  Hearing  in 
connection  with  these  actions  was 
published  in  the  Fednal  Register  as 
indicated.  No  request  for  a  hearing  or 
petition  for  leave  to  intervene  was  filed 
following  this  notice. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  thesa 
amendments.  If  the  Commission  has 
prepared  an  enviroimiental  assessment 
under  the  special  drcimistances 
provision  in  10  CFR  51.12(h)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 


7010 
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For  further  details  with  respect  to  the 
acticm  see  (1)  the  applications  for 
amendments,  (2)  the  amendments,  and 
(3)  the  Commission's  related  letters. 
Safety  Evaluations  and/or 
Environmental  Assessments  as 
indicated.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Etocument  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  D.C.,  and  at  the  local 
public  document  rooms  fcv  the 
particular  facilities  involved.  A  copy  of 
items  (2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects. 

Commonweahh  Edieoa  Company, 
Docket  Nos.  50-373  and  50-374.  LaSalle 
Coonty  Station,  Units  1  and  2,  LaSalle 
County,  Illinois 

Date  of  application  for  amendments: 
April  24, 1991,  as  supplemented  June  2, 
1992,  and  December  1, 1992 

Brief  description  of  amendments:  The 
amendments  propose  the  addition  of 
Allowed  Outage  Times  (AOT)  for  the 
Scram  Discharge  Volume  (SDV)  vent 
and  drain  valves,  the  removal  from  the 
C(»itrol  Rod  Operabihty  Technical 
Specifications  of  the  Unit  1  and  Unit  2 
SDV  Surveillance  Requirements  (TS 
4.1.3.1.4.b)  for  SDV  Level 
Instrumentation,  and  the  deletion  of  TS 
requirement  4.1.3.1.4  for  the  SDV  vent 
and  drain  valve  surveillance  to  be 
performed  from  a  normal  control  rod 
configuration  of  less  than  or  equal  to 
50%  rod  density.  These  changes  are 
consistent  with  Revision  0  of  the  BWR 
Improved  Standard  Technical 
Specifications. 

Date  of  issuance:  January  15, 1993 

Effective  date:  Immediately  to  be 
implemented  within  45  days. 

Amendment  Nos.:  89  and  74 

Facility  Operating  License  Nos.  DPR- 
11  and  DPR-18.  The  amendments 
revised  the  Technical 
SpecificationsDates  of  notices  in 
Federal  Register  June  12, 1991  (56  FR 
27039);  July  8,  1992  (57  FR  30242).  The 
December  1, 1992.  submittal 
supplemented  the  earlier  requests  and 
did  not  change  the  proposed  no 
significant  hazards  consideration 
determinations.  The  Commission's 
related  evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  15, 1993.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Boom 
location:  Public  Library  of  Illinois 
Valley  Community  College,  Rural  Route 
No.  1,  Oglesby,  niinois  61348. 


Duke  Power  Company,  et  aL,  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station.  Units  1  and  2,  Yoric 
County,  South  Carolina 

Date  of  application  for  amendments: 
November  5, 1992.  as  supplemented 
December  9  and  18. 1992 

Brief  description  of  amendments:  The 
amendments  revise  the  limitations  on 
concentrations  of  radioactive  material 
released  in  liquid  efiluents  and  the 
limitations  on  the  dose  rate  resulting 
from  radioactive  material  released  in 
gaseous  efiluents.  and  relocates  the 
prior  10  CFR  20.106  requirements  to  the 
new  10  CFR  20.1302.  These  changes  are 
in  response  to  the  new  10  CFR  Part  20. 

Date  of  issuance:  January  6, 1993 

Effective  date:  January  6. 1993 

Amendment  Nos.:  104, 98 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Roister  November  23, 1992  (57  FR 
55U08}The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  6, 1993. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street.  Rock  Hill,  South  Carolina 
29730 

Duke  Power  Company,  et  al..  Docket 
Nos.  50-413  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  application  for  amendments: 
July  27, 1992 

Brief  description  of  amendments:  The 
amendments  revise  the  minimum 
channels  operable  requirement  of 
Technical  Specification  Table  3.3-10, 
Item  17,  Steam  Relief  Valve  Exhaust 
Radiation  Monitor  from  "1"  to  "1/Steam 
Line." 

Date  of  issuance:  January  12, 1993 

Effective  date:  January  12. 1993 

Amendment  Nos.:  105. 99 

Facility  Operating  License  Nos.  NPF- 
35  and  NPF-52:  Amendments  revised 
the  Technical  Specifications. 

Dofe  of  initial  notice  in  Federal 
Register:  December  9, 1992  (57  FR 
58245)The  Conunission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  12, 1993. 

Local  Public  Document  Boom 
location:  York  County  Library,  138  East 
Black  Street.  Rock  HUl,  South  Carolina 
29730 


Duke  Power  Company,  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
November  5. 1992.  as  supplemented 
December  9  and  18. 1992 

Brief  description  of  amendments:  The 
amendments  revise  the  limitations  on 
concentrations  of  radioactive  material 
released  in  liquid  effluents  and  the 
limitations  on  the  dose  rate  resulting 
from  radioactive  material  released  in 
gaseous  effluents,  and  relocate  the  prior 
10  CFR  20.106  requirements  to  the  now 
10  CFR  20.1302.  The  changes  are  in 
response  to  the  new  10  CFR  Part  20. 

Date  of  issuance:  January  6, 1993 

Effective  date:  January  6, 1993 

Amendment  Nos.:  134, 116 

Facility  Operating  License  Nos.  NPF- 
9  and  NPF-17:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  23, 1992  (57  FR 
55005)The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  6, 1993.No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Atkins  Library,  University  of 
North  Carolina,  Charlotte  (UNCC 
Station),  North  Carolina  28223 

Duke  Power  Company.  Docket  Nos.  50- 
269. 50-270,  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina  Date  of 
application  of  amendments:  November 
5, 1992,  as  supplemented  December  9 
and  18, 1992 

Brief  description  of  amendments:  The 
amendments  revise  the  limitations  on 
concentrations  of  radioactive  material 
released  in  liquid  effluents  and  the 
limitations  on  the  dose  rate  resulting 
from  radioactive  material  released  in 
gaseous  effluents,  and  relocates  the 
prior  10  CFR  20.106  requirements  to  the 
new  10  CFR  20.1302.  These  changes  are 
in  response  to  the  new  10  CFR  Part  20. 
Date  of  issuance:  January  6. 1993 
Date  of  issuance:  January  6. 1993 
Effective  date:  January  6. 1993 
Amendment  Nos.:  198, 198.  and  195 
Facility  Operating  License  Nos.  DPR- 
38,  DPR-47,  and  DPR-55:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  November  23, 1992  (57  FR 
55006)The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  6, 1993. No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Oconee  County  Library.  501 


West  South  Broad  Stieet,  WalbaQa^ 
South  Carolina  29691 

Duquesn*  LiglH  Campmaj,  et  A,  Dacksf 
No»  50-334,  BMver  Valkry  Power 
Stalkm,  Utefl  No.  1,  Shipptagportr 
PenmyWani* 

Date  of  appheatjon  for  amendment: 
July  15, 1991,  as  supplemented  by 
letlvrs  datad  September  30, 1991, 
December  31, 1991,  and  Novefnber-2, 
1992. 

Brief  description  of  amendhieni:  This 
amendoMnt  revises  the  Appendix  A 
Technical  Specifications  (TSs)  relating 
to  raactoi  overpressure  protection. 
Chaaigss  are  mad«  to  TSs  involving 
Reactor  Coolant  Pump  Startup,  Reactor 
Coolant  System  Pressure  -  Tempersture 
Limits,,  atid  Raector  Coolant  System 
Overpressure  Protection  System. 
SpeciKcally,  the  amendment  1)  revises 
TS  3.4.1. &  to  ensure  that  the  limiting 
conditions  sped  Bed  for  pressurizer 
level  and  secondary  water  temperatnie 
of  each  steam  gen«nitor  are  met  to 
mitigate  the  consequences  of  starting  a 
reactor  coolant  pump,  2)  revises  Figures 
3.4-2  and  3.4-3  (TS  3.4.9.1)  to  extend  the 
applicability  of  the  heatup  and 
cooldown  CTuves  to  16  effective  full 
power  years  (EFPY),  and  3)  revises  the 
enable  temperature  for  the  overpressure 
protection  system  specified  in  TS 
3.4.9.3  to  be  consistent  with  the  new  16 
EFPY  curves.  Bases  Section  3/4  4.1  also 
is  revised  to  reflect  the  changes  to  ths 
TSs  mentioned  above. 

Date  ofissttonce:  January  15, 1993 

Effective  date:  January  15..  1993 

Amendmeat  No.  169 

Facility  Operating  License  No.  DFTl- 
66.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Regioter.  November  13, 1991  (56  FR 
57694).The  licensee's  letters  dated 
September  30, 1991,  December  13, 1991^ 
and  November  2, 1992,  provided  minor 
revisions  to  the  appfication  but  they  do 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination.The  Commission's 
related  evahiatron  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  15, 1993.No  significant  hazards 
consideration  comments  received:  No 

Local  Pubiie  Doeawent  Reem 
location:  B.  F.  Jones  Memorial  Library, 
663  Fraaklin  Avenue,  Aliquippa,. 
Pennsylvania  150Q1. 


Entergy  Operations,  Inc.,  System 
Energy  Resources,  Inc.  South 
Mississippi  Electric  Power  Aaaociatien, 
and  Mieeiasippi  Power  ft  Light 
Campai^,  Docket  No.  5(M16,  Grand 
GuITNuclear  Station*,  lihil  1,  daibome 
County,  Missiesippi 

Date  of  appiieation  fw  tunendment: 
July  29, 19S2 

Brief  description  of  amendment:!^ 
amendment  revised  the  Technical 
Specifications  to  incorporate  refiability- 
based  improvements  ta  instrumentation 
Action  Statements  and  surveillance  test 
intervals.  The  improvements  are  based 
on  NRC-approved  Licensing  Topical 
Reports  previously  submitted  by  the 
Boiling  Water  Reactor  Owners  Group,  of 
which  Entergy  Operations,  foe.,  is  a 
member. 

Date  of  issuance:  January  6, 1993 

Effective  date:  January  6, 
1993Amendment  No:  105 

Facility  Operating  License  No,  NPF- 
29.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  Match  4. 1992  (57  FR 
7810)The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  6, 1993.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Boom 
location:  Judge  George  W.  Armstrong 
Library,  Post  Office  Box  1406,  S. 
Conmierce  at  Washington,  Natchez, 
Mississippi  39120. 

Entergy  Operatioas,  Inc.,  System 
Energy  Rasources,  lac^  South 
Mississq^  Electric  Power  Aseocietion, 
and  Mississippi  Power  &  Li^t 
Company,  Docket  No.  50-416,  Grand 
Gulf  Nuclear  Station,  Unit  1,  Glaibome 
County,  Mississippi 

Date  of  application  for  acaendment: 
October  29, 1992 

Bri^  description  of  amendment  The 
amendment  changed  the  Technical 
Specifications  to  remove  cycle-specific 
reactor  physics  parameters  and 
incocporate  ihem  into  a  new  document 
called  the  Core  Operating  Limits  Report. 
The  amendineni  was  requested  in 
response  to  Generic  Letter  88-16. 

Date  of  issuance:  January  21, 1993 

Effective  date:  90  days  from  the  date 
of  issuanceAmendment  No:  106 

Facility  Operating  License  No.  NPF- 
29.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal' 
Register  November  25. 1992  (57  FR 
55578)The  Commission's  related 
evaluation  of  the  amendjoient  is 
contained  in  a  Safety  Evaluation  dated 
January  21, 199 3. No  significant  hazjirds 
consideration  comments  received:  No 


Locat  Public  Document  Room 
location:  Judge  George  W.  Armstrong 
Library,  Post  0£Gce  Box  1406,  S^ 
Comraecca  at  WafthingtnarNatphei, 
Mississippi  39120. 

Florida  Power  and  Light  Company, 
Docket  Noe.  50-250  aad  50-251.  Turkey 
Point  Plant  Uoile  3  and  4,  Deda  Ceumty. 
Fkurida 

Date  of  appticxition  far  amendmtnts: 
May  19, 1902  as  sa{>plamented  July  29^ 
1992 

Brief  description  of  amendaients: 
These  amendments  provide  speciCk 
revisions  to  Technical  Specificatkau 
(TS)  Section  6.0.  "Administfalive 
Controls,"  concerning  organizational 
and  typooraphical  errorsL 

Date  of  issuance:  January  8, 1903 

Effective  date:  January  ft, 
1993AmMidment  Nos.  153, 148Facilky 
Operating  Licenses  Nos.  DPR-31  and 
DPR-41:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  2. 1992  (57  FR 
40213)The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  8, 1993.Nb  significant  hazartk 
consideration  comments  received;  No 

Local  Public  Document  Boom 
location:  Florida  IntematioBal 
University,  University  Park,  Miami, 
Florida  33199. 

Georgia  Power  Cemjpany,  Oglethorpe 
Power  Corporatioiiv  Municipal  Electric 
Authority  of  Georgia,  City  oifDaltea,, 
Georgia,  Docket  Nee.  50-424  aad  50- 
425,  Vogtle  Electric  Generating  Plaat, 
Unite  1  aad  2,  Burke  County,  Geer^a 

Date  of  application  for  amendments: 
March  4, 1992 

Brief  description  of  amendments:  The 
amendments  modify  the  Technical 
Specifications  in  accordance  with 
Generfe  Letter  89-01,  "Implementation 
of  Programmatic  Controls  for 
Radiological  Effluent  Technical 
Specifications  (RETS)  in  the 
Administrative  Controls  Section  of  the 
Technical  Specifications  and  the 
Relocation  of  Procedural  Details  of 
RETS  to  the  Offsite  Dose  Calculation 
Manual  (ODCM)  or  to  the  Process 
Control  Program  (PCP)." 

Date  of  issuance:  January  5, 1993 

Effective  date:  To  be  implemented 
within  30  days  from  the  date  of  issuance 

Amendment  Nos.:  55,  34 

Facility  Operating  License  Nos.  NPF- 
68  and  IvffT-81:  Amendments  revised 
the  Technical  Specifications. 

Date-  of  imitiat  notice  ia  Federal 
Regieter:  August  19, 1992  (57  FR 
37565)The  Commission's  related 
evaluation  of  the  amendments  is 
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contained  in  a  Safety  Evaluation  dated 
January  5, 1993.  No  significant  hazards 
consideration  comments  received:  No. 

Loco]  Pvblic  Document  Boom 
location:  Burke  County  Library,  412 
Fourth  Street,  Waynesboro,  Georgia 
30830 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316  Donald 
C  Cook  Nuclear  Plant,  Unit  Nos.  1  and 
Zt  Berrien  County,  Michigan 

Dote  of  application  for  amendment: 
July  26, 1991  as  supplemented  June  7, 
1991,  February  4,  April  1,  and  October 
26, 1992 

Brief  description  of  amendment:  The 
proposed  amendments  would  change 
the  Technical  Specification  (TS)  to 
permit  expansion  of  the  spent  fuel  pool 
(SFP)  storage  capacity  from  2050 
assemblies  to  3613  assemblies.  The 
expansion  will  be  accomplished  by 
replacing  the  existing  spent  fuel  pool 
storage  racks  with  higher  density  storage 
raclcs  and  by  placing  racks  in  areas  of 
the  pool  where  no  racks  currently  exist. 
Date  of  issuance:  January  14, 1992 
Effective  date:  January  14, 1992 
Amendment  Nos.:  169  and  152 
Facility  Operating  License  Nos.  DPR- 
58  and  DPR- 74.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  August  19, 1992  (57  FH 
37570)The  additional  information 
contained  in  the  supplemental  letter 
dated  October  26, 1992,  served  to  clarify 
the  amendments,  was  within  the  scope 
of  the  initial  notice,  and  did  not  afiiact 
the  Commission's  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  14, 1993.No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Boom 
location:  Maude  Preston  Palenske 
Memorial  Library,  500  Market  Street,  St. 
Joseph,  Michigan  49085. 

Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50-309,  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
Maine 

Date  of  application  for  amendment: 
October  19, 1992 

Brief  description  of  amendment:  This 
amendment  modifies  the  remedial 
action  requirements  of  Technical 
Specifications  3.6. B  and  3.6.C,  by 
deleting  alternate  train  testing 
reouirements. 

bate  of  issuance:  January  11, 1993 

Effective  date:  January  11, 1993 

Amendment  No.:  136 

Facility  Operating  License  No.  DPR- 
36:  Amendment  revised  the  Technical 
S{>ecifications. 


Date  of  initial  notice  in  Federal 
Register  November  25. 1992  (57  FR 
55582)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  11, 1993.  No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Boom 
location:  Wiscasset  Public  Library,  High 
Street,  P.O.  Box  367,  Wiscasset,  Maine 
04578. 

Nebraska  Public  Power  District,  Docket 
No.  50-298,  Cooper  Nuclear  Station, 
Nemaha  County,  Nebraska 

Date  of  amendment  request:  May  4, 
1992 
Brief  description  of  amendment:  The 

ftroposed  changes  removed  component 
ists  of  Testable  Containment  Isolation 
Valves  and  Penetrations  from  the 
Technical  Specifications  (TS)  in 
accordance  with  guidance  provided  in 
NRC  Generic  Letter  91-08,  "Removal  of 
Component  Lists  from  Technical 
Specifications."  The  lists  removed  from 
the  TS  will  be  incorporated  into  plant 
procedures  and  the  Updated  Safety 
Analysis  Report  (USAR),  which  are 
subject  to  the  administrative  control  of 
TS6.2.1.A.4. 

Date  of  issuance:  January  7, 1993 

Effective  date:  January  7, 1993 

Amendment  No.:  157 

Facility  Operating  License  No.  DPR- 
46.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  8, 1992  (57  FR  30252)  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  January  7,,1993.No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Boom 
location:  Auburn  Public  Library,  118 
15th  Street,  Auburn,  Nebraska  68305. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station  Unit  No.  1,  Oswego 
County,  New  York 

Date  of  application  for  amendment: 
September  25, 1992 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  Table  3.6.2a  to  permit 
bypassing  of  the  High  Reactor  Pressure 
and  Main  Steam  Line  Isolation  Valve 
Position  scram  signals  during  reactor 
coolant  system  pressure  testing  and/or 
control  rod  scram  testing  when  the 
Reactor  Mode  Switch  is  in  the  Refuel 
Position. 

Date  of  issuance:  January  8, 1993 

Effective  date:  January  8, 1993 

Amendment  No.:  138 

Facility  Operating  License  No.  DPR- 
63:  Amendment  revises  the  Technical 
Specifications. 


Date  of  initial  notice  in  Federal 
Register  October  28, 1992  (57  FR 
488  2 1 )  The  Commission 's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  8, 1993.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Boom 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Northeast  Nuclear  Energy  Company, 
Docket  No.  50-245,  Millstone  Nuclear 
Power  Station,  Unit  1,  New  London 
County,  Connecticut 

Date  of  application  for  amendment: 
September  29, 1992,  as  supplemented 
by  November  6, 1992. 

Brief  description  of  amendment:  The 
amendment  to  Technical  Specification 
(TS)  Surveillance  Requirement 
4.7.A.3.a.2  provides  an  alternative  to  the 
currently  required  increase  in  10  CFR 
Part  50,  Appendix  J,  Type  A  test 
frequency  incurred  after  the  failure  of 
two  successive  Integrated  Leak  Rate 
Tests.  This  change  would  only  apply  to 
the  current  condition  of  two  consecutive 
Type  A  test  failures  (cycle  11  and  cycle 
13  refueling  outages)  vice  a  permanent 
change  to  the  TS  Surveillance 
Requirements. 

Date  of  issuance:  January  11, 1993 

Effective  date:  January  11, 1993 

Amendment  No.:  60 

Facility  Operating  License  No.  DPR- 
21.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  November  23, 1992  (57  FR 
55009)  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  11, 1993.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Boom 
location:  Learning  Resources  Center, 
Thames  Valley  State  Technical  College, 
574  New  London  Turnpike,  Norwich, 
Connecticut  06360. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  application  for  amendments: 
November  15, 1990,  as  supplemented  by 
letters  dated  May  19, 1992,  and  October 
8, 1992  (reference  License  Amendment 
Request  LAR  90-11). 

Brief  description  of  amendments:  The 
amendments  revise  the  combined 
technical  specifications  (TS)  for  the 
Diablo  Canyon  Nuclear  Power  Plant 
Unit  Nos.  1  and  2  to  (1)  revise  and 
relocate  the  Fire  Protection  license 


conditiGnt,  (2)  relocate  the  Fke 
Protection  TS  and  associBtad'  basM  to 
plant  procediires  and  the  Updated  Final 
Safety  Analysis  Report,  (3)  augment  the 
administrative  TS  to  define  the  fire 
protection  program  controls,  and  (4} 
revise  the  condensate  storage  tank  TS 
and  associated  bases  to  clarify  the 
requirement  for  water  socm»s  used  by 
the  auxiliary  feedwater  system. 
Date  of  issuance:  Jianuey  13, 1993 
^edive  date:  Janumy  13, 1993 
Amendment  Nos.:  75  and  74 
Fac^hy  Operating  License  Nbs.  DPR- 
80  and  DPR-82:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  20, 1991  (56  FR 
11784)'nie  additional  information 
provided  by  letters  dated  May  19, 1992 
and  October  8, 1992,  is  within  the  scope 
of  the  initial  notice  and  did  not  affect 
the  Commission's  initial 
determination. The  Commission's 
related  evaluation  of  the  ammidments  is 
contained  in  a  Safety  Evaluation  dated 
January  13,  igg3.No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  CaUfomia  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Documents  and  Maps 
E)epartment,  San  Luis  Obispo,  CaUfomia 
93407 


Philadelphia  Electric  Company,  Docket 
No.  50-352,  Limerick  Generating 
Station,  Unit  1,  Montgomery  County, 
Pennsylvania. 

Date  of  application  for  amendment: 
November  6, 1992 

Brief  description  of  amendment:  The 
amendment  provided  a  one-time  change 
to  the  Technical  Specifications  to 
extend  the  allowed  outage  time  for  the 
Residual  Heat  Removal  (RHR)  Servix» 
Water  System  and  the  Suppression  Pool 
Cooling  Mode  of  the  RHR  System  to 
allow  continued  Unit  1  operation  while 
upgrades  are  made  to  the  'B'  RHR  heat 
exchanger  outlet  valve  of  both  units. 

Date  of  issuance:  January  11, 1993 

Effective  date:  January  11, 1993 

Amendment  No.  58 

Facility  Operating  License  No.  NPF- 
39.  This  amendment  revised  the 
Technical  Specifications. 

Dmte  ofittitiai  notice  in  Federal 
Regialerr  November  25. 1992  (57  FR 
55585)The  Commissi(ui's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
January  11, 1993.No  significant  hazards 
consideration  comments  received:  No 

Local  Public  Document  Room 
location:  Pottstowa  Public  Library,  506 
High  Street,  Pottstown,  Penn^lvaaia 
19464. 


Soiitfwm  Nndaw  Operating  Camftrnj, 
Inc.,  Docket  Not.  50-34t  and  50.464> 
Joseph  M.  Farley  Nuclear  Plant,  Units 

1  and  a,  HMHteii  Gmmty,  AhhwwnJate 
of  anMUMBmrta  ni|vest:  Fennary  M^ 
1991,  ••  eoppleneiited  on  May  0, 1991 

Brief  description  of  amendments:  Tba 
amendments  revise  the  fire  protection 
license  conditions  and  delate  fire 
protection  Technical  Specificationa 
coDflistffiit  with  the  guidance  of  Generic 
Letters  86-10  and  88-12. 
Dote  of  issuance:  Jainiary  12, 1993 
Effective  date:  Jouury  12. 1993 
Amendment  Nos.:  96  and  88 
Facility  Operating  License  Nos.  NPF- 

2  and  NPF-8.  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  1, 1991  (56  FR  20026rrhe 
May  6, 1991,  letter  incorporated  the 
change  in  licensed  operator  and  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination.The  Commission's 
Belated  evaluation  of  the  amendments  is 
contained  in  a  Safety  £\'aluatron  dated 
January  12, 1993.No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  Houston-Love  Memonal 
Library,  212  W.  Durdeshaw  Street,  P.  O. 
Box  1369,  Dothan,  Alabama  36302 

Tenaeaaee  Valley  Authority,  Dockrt 
Nos.  50-259,  50-260  and  50-296.  Bftnvne 
Ferry  Nuclear  Plant,  Units  1,  2  and  3, 
Limestone  County,  Alabama 

Date  of  application  for  amendments: 
July  19, 1991,  as  supplemented  by  letter 
dated  October  24, 1991 

Brief  description  of  amendments:  The 
amendments  incorporate  revised 
pressure  and  temperature  limits  into  the 
technical  specifications  for  plant 
operation  during  heatup,  cootdown, 
criticahty  and  bydrotest  based  on 
guidelines  provided  by  Generic  Letter 
88-11. 

Date  of  issuance:  January  8, 1993 

Effective  date:  January  8, 1993 

Amendment  Nos.:  190  -  Unit  1;  205  - 
Unit  2;  162  -  Unit  3 

FaciUty  Operating  License  Nos.  DPR- 
33,DPRr52  and  Dim-68:  Amendments 
revise  the  technical  specifications.Date 
of  initial  notice  in  Federal  Register: 
December  11. 1991  (56  FR  64662).The 
Commission's  related  evaliiation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  January  8,  W93.No 
signifwant  hazards  constdenition 
comments  received:  None 

Local  Public  Document  Room 
location:  Athens  Public  Library,  South 
Street,  Athens,  Alabama  35611 


Tenneaae*  Vailey  ABtkaity,  Dodwi 
Not.  50-327  aadM-SM,  Sequfab 
Nnclear  PUnt,  Uaitel  and  2,  HaaUtai 

Dote  of  appiicatiom  for  aawndncntr 
Novembes  2. 1992  (TS  92-11} 

Brief  description  of  amendments:  The 
amendments  incorporate  an  exception 
to  the  refueling  water  level  requinment 
of  maintaining  at  least  23  feet  of  water 
over  the  top  erf  the  reactor  pressure 
vessel  flange,  such  that  the  requirement 
would  not  be  applicable  when  the 
control  rods  are  being  lirtched  and 
unlatched  daring  the  refueling 
operations. 

Datie  of  issuance:  January  12..  1983 

Effective  date:  January  12. 1993 

Ameadment  Nos.:  186  •  Unit  1;  156  • 
Unit  2 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR- 79;  Amendments  revise  the 
technical  specifications. 

Date  of  initial  notice  in  Federal 
Register  December  9. 1992  (57  FR 
58252)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
January  12, 1993. No  significant  hazards 
consideration  comments  received:  None 

Local  Public  Document  Room 
location:  Chattannnga-Hamilton  Cbunty 
Library, 1101  Broad  Street,  Chattanooga, 
Tennessee  37402 

TU  Electric  Company,  Docket  No.  50 
445,  Comaache  Peak  Steam  Elactrk 
Station,  Unit  1,  Somervell  Comty, 
Texas 

Date  of  amendment  request:  April  26, 
1991,  as  supplemented  by  letters  dated 
May  4, 1992  and  October  15, 1992. 

Brief  description  of  amendment:  "Dm 
proposed  amendment  revises  Unit  1 
Technical  Specifications  Sections  3.3.1/ 
4.3.1  and  3.3.2/4.3.2  and  associated 
Bases  to  relax  the  allowed  outage  times 
(AOT)  and  surveillance  test  intervals 
(STI)  for  analog  channels  shared  by  the 
reactor  protection  system  (RPS]  and  the 
engineered  safety  features  actuation 
systnn  (E^ASl. 

Date  of  issuance:  January  12. 1993 

Effective  date:  January  12. 1993,  to  be 
implemented  wi^in  30  (bys  of 
issuance. 

Amendment  No.:  Amendmanl  No.  13 

FacilityOperatk^  License  No.  hff>F- 
87.  Theamcndmeat  revised  tfaa 
Techntcai  Specificationa. 

Date  t^initiai  notice  in  Federal 
Registen  ^y  22. 1992  (57  FR  32577) 
and  November  25, 1992  (57  FR  55594). 
The  Commissnn's  calated  evaluation  of 
the  amendment  is  containad  in  a  Safiaty 
EvaluatioD  dated  January  12. 1993.No 
sigmficant  hagarrfs  oonaidBration 
cuuuuente  raceivadi  No 
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Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlirgton  Library,  Government 
Publications/Maps,  701  South  Cooper, 
P.  O.  Box  19497,  Arlington,  Texas  76019 

Attorney  fcr  licensee:  George  L.  Edgar, 
Esq.,  Newman  and  Holtzinger.  1615  L 
Street,  N.W.,  Suite  1000,  Washington, 
D.C  20036 

NBC  Project  Director:  Suzanne  C. 
Black 

Dated  at  Rockville,  Maryland,  this 
Wednesday,  January  27, 1993. 

For  the  Nuclear  Regulatory  Commission 

JackW.RM. 

Director  Director  of  Reactor  Projects  -  TW 
IV fV  0£Bce  of  Nuclear  Reactor  Regulation 
IDoc.  93-2375  Filed  2-2-93;  8:45  amj 
HUMQ  COM  7S90-«1-F 


Application  for  a  Ucanaa  To  Export  a 
Utilization  Facility 

Pursuant  to  10  CFR  110.70(b)  "Public 
notice  of  receipt  of  an  application", 
please  take  notice  that  the  Nuclear 
Regulatory  Commission  has  received  the 
following  request  to  amend  Export 
License  XR135.  A  copy  of  the 
amendment  request  is  on  file  in  the 
Nuclear  Regulatory  Commission's 
Public  Document  Room  located  at  2120 
L  Street,  NW.,  Washington,  DC 

X  request  for  a  hearing  or  petition  for 
leave  to  intervene  may  be  filed  within 
30  days  after  publication  of  this  notice 
in  the  Federal  Register.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  the  requestor  or 
petition  upon  the  applicant,  the  Office 
of  the  General  Counsel,  U.S.  Nuclear 


Regulatory  Commission,  Washington, 
DC  20555;  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission;  and  the 
Executive  Secretary,  U  S.  Department  of 
State,  Washington,  DC  20520. 

In  its  review  of  a  request  to  amend  a 
license  to  export  a  utilization  facility  as 
defined  in  10  CFR  part  110  and  noticed 
herein,  the  Commission  does  not 
evaluate  the  health,  safety  or 
environmental  effects  in  the  recipient 
nation  of  the  facility  to  be  exported.  The 
information  concerning  this  request  to 
amend  follows: 


NRG  Export  License  Amendment 

Name  ol  applcant  date  o(  aopL.  date  re- 
ceived. appNcatlonNo. 

Description 

'value 

End  use 

Country  ol 
destina- 
tion 

General     Etoctrtc,     t1/16/S2,     12A)M2. 

400S  MWT  (1366  MWe).  Tahwtfi  Powwr. 
Nuclear  Units,  Lungmen  1  and  2. 

$4,000,000,000 

Amended  to  Increase  power  Irom  2894 
MWI  to  4005  MWt;  Increase  $  value 

trom  $900,000,000  to  $4,000,000,000; 
and.  change  names  from  Taiwan  Power 
Nuclear  Units  7  and  8  to  Taiwan  Power 
Nude  r  Units  Lungmen  1  and  2. 

Taiwan. 

Dated  this  26th  day  of  January  1993  at 
Rockville,  Maryland. 

For  the  Nuclear  Regulatory  Commission. 
Ronald  D.  Hanber, 

Assistant  Director  for  Exports,  Security,  and 
Safety  Cooperation,  Office  of  International 
Programs. 

(FR  Doc.  93-2494  Filed  2-2-93;  8:45  am] 
MLUNQ  cooe  Tgao-oi-M 


[Docket  Nos.  50-338  and  50-339] 

Virginia  Electric  and  Powar  Co.; 
Withdrawal  of  Application  for 
Amendmenta  to  Facility  Operating 
Licenses 

The  United  States  Nuclear  Regulatory 
Conunission  (the  Commission)  has 
granted  the  request  of  Virginia  Electric 
and  Power  Company  (the  licensee)  to 
withdraw  its  January  16,  1990 
application,  as  supplemented  March  29, 
1990,  and  December  13, 1990,  for 
proposed  amendments  to  Facility 
Operating  License  Nos.  NPF-4  and 
NPF-7  for  the  North  Anna  Power 
Station,  Unit  Nos.  1  and  2,  located  in 
Louisa  Cotuity,  Virginia. 

The  proposed  amendments  would 
have  changed  the  Technical 
Specifications  to  allow  the  use  of  solid 
stainless  steel  or  solid  Zircaloy-4  filler 
rods  in  place  of  fuel  rods  that  are  known 


to  be  failed,  to  remove  the  rod  uranium 
weight  limit  of  1 780  grams,  and  to  limit 
the  use  of  filler  rods. 

The  Commission  has  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendments  published  in 
the  Federal  Register  on  February  7, 
1990  (55  FR  4286)  which  was  reissued 
in  the  Federal  Register  on  May  29, 1991 
(56  FR  24222).  However,  by  letter  dated 
December  30, 1992,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  January  16, 1990,  as 
supplemented  March  29, 1990,  and 
December  13, 1990,  and  the  licensee's 
letter  dated  December  30, 1992,  which 
withdrew  the  application  for  license 
amendments.  The  above  documents  are 
available  for  public  inspection  at  the 
Commission's  Public  Doctunent  Room, 
2120  L  Street,  NW.,  Washington.  EX:, 
and  the  Alderman  Library,  Special 
Collections  Department,  University  of 
Virginia,  Charlottesville,  Virginia 
22903-2498. 

Dated  at  Rockville,  Maryland  this  28th  day 
of  January  1993. 


For  the  Nuclear  Regulatory  Conunission. 
Leon  B.  Engle, 

Project  Manager,  Project  Directorate  11-2, 
Division  of  Reactor  Projects — I/II,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doa  93-2492  Filed  2-2-93;  8:45  am) 
nujNO  COOE  7sai>-ei-« 


SECURITIES  AND  EXCHANGE 
COiMMISSION 

Self-Regulatory  Organtzationa; 
Appiicationa  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Boaton  Stock  Exchange,  Inc. 

January  28. 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

Centura  Banks,  Inc. 
Common  Stock,  No  Par  Value  (File  No.  7- 
10081) 
Chesapeake  Utilities  Corp. 
Common  Stock.  $.4847  Par  Value  (File  No. 
7-10082) 
Hook  Superex,  Ina 


Common  Stock,  $.01  Par  Value  (File  No.  7- 
10083) 
First  Israel  Fund,  Inc. 
.  Common  Stock,  $.01  Par  Value  (File  No.  7- 

10084) 
Integra  Financial  Corp. 
Common  Stock.  $1.00  Par  Value  (File  No. 
7-10085) 
North  Carolina  Natural  Gas  Corp. 
Common  Stock,  $2.50  Par  Value  (File  No. 
7-10086) 
Thencno  Cardiosystems,  Inc. 
Common  Stock,  $.10  Par  Value  (File  No.  7- 
100B7) 

These  seciirities  are  listed  and 
registered  on  one  or  more  other  national 
seoirities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  February  19, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  5th  Street.  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
looatfaan  G.  Katz, 
Secretary. 

[FR  Doc  93-2463  Filed  2-2-93;  8:45  am) 
BiuMQ  eooe  WIO-OI-M 


Self-R«gulatory  Organization*; 
Applicationa  for  Unlisted  Trading 
Privllegea  and  of  Opportunity  for 
Hearing:  Cincinnati  Stock  Exchange, 
Inc.    |[ 

January  28, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-1  thereunder 
for  tmlisted  trading  privileges  in  the 
following  securities: 

Sterling  Optical  Corp. 
Common  Stock,  $1.00  Par  Value  (File  No. 
7-10117) 
Suave  Shoe  Corp. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10118) 
Sun  Distributors  LP 


Class  B  Ltd  Int.  No  Par  Value  (File  No.  7- 
10119) 
Sunshine  Mining  Co.  (Holding  Co.) 
$11.94  Cum.  Red.  Pfd.,  $1.00  Par  Value 
(File  No.  7-10120) 
Swiss  Helvetia  Fund,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10121) 
Systems  Center,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10122) 
TeleCom  Corp. 
Common  Stock.  $1.00  Par  Value  (File  No. 
7-10123) 
Teppco  Partners  LP 
Units,  Common  Stock,  No  Par  Value  (File 
No.  7-10124) 
Tesoro  Petroleum  Coip. 
$2.16  Cum.  Conv.  Pfd.,  $1.00  Par  Value 
(File  No.  7-10125) 
Texaco,  Inc. 
Var.  Rte.  Cum.  Pfd.  Ser.  C,  $1.00  Par  Value 
(File  Na  7-10126) 
Texfi  Industries.  Inc. 
Cum.  Pfd.  1987  Ser.,  $1.00  Par  Value  (File 
No.  7-10127) 
Texfi  Industries,  Inc. 
Cum.  Pfd.  1988  B  Ser.  $1.00  Par  Value  (File 
Na  7-10128) 
Textron,  Inc. 
$2.08  Cum.  Conv.  Pfd.  Ser.  A.  No  Par  Value 
(File  No.  7-10129) 
Textron,  Inc. 
$1.40  Conv.  Pfd.  Div.  Ser.  B.  No  Par  Value 
(File  No.  7-10130) 
Thackeray  Corp. 
Common  Stock.  No  Par  Value  (File  No.  7- 
10131) 
Thermo  Electron  Corp. 
Common  Stock,  $1.00  Par  Value  (File  No. 
7-10132) 
TNP  Enterprises,  Inc. 
Common  Stock,  No  Par  Value  (File  No.  7- 
10133) 

These  securities  are  listed  and 
registered  on  on^  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  February  19, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applications.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  applications  if  it  finds,  based  upon 
all  the  infonnation  available  to  it.  that 
the  extensions  of  unUsted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protections  of  investors. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonadun  G.  Katx, 

Secretary. 

(FR  Doc  93-2464  Filed  2-2-93;  8:45  ami 
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Self-Regulatory  Organizatlona; 
Applicationa  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stodc  Exchange.  Inc. 

January  28, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  imlisted  trading  privileges  in  the 
following  securities: 

Boig  Warner  Security  Corp. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10103) 
Duff  k  Phelps  Utility  and  Corp.  Bond  Tnist. 
Inc. 
Conunon  Stock.  $.01  Par  Value  (File  No.  7- 
10104) 
Genesis  Health  Ventures,  Inc. 
Common  Stock,  $.02  Par  Value  (File  No.  7- 
10105) 
GlamU  Gold  Ltd. 
Common  Stock,  No  Par  Value  (File  No.  7- 
10106) 
Municipal  Partners  Fund,  Inc 
Conunon  Stock.  $.001  Par  Value  (File  No. 
7-10107) 
United  American  Healthcare  Corp. 
Common  Stock,  No  Par  Value  (File  No.  7- 
10108) 
Van  Kampen  Merritt  Strategic  Sector 
Municipal  Trust 
Conunon,  Shares  Beneficial  Interest,  $.01 
Par  Value  (File  No.  7-10109) 
Williams  Coal  Seam  Gas  Royalty  Trust 
Trust  Units,  No  Par  Value  (File  No.  7- 
10110) 
Integra  Financial  Corp. 
Common  Stock.  $1.00  Par  Value  (File  No. 
7-10111) 
American  Annuity  Group,  Inc 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
10112) 
Hospitality  Franchise  Systems,  Inc. 
Common  Stock,  $.02  Par  Value  (File  No.  7- 
10113) 
Nuveen  Insured  Florida  Premium  Income 
Municipal  Fund 
Shares  Beneficial  Interest.  $.01  Par  Value 
(File  No.  7-10114) 
Nuveen  Ohio  Premium  Income  M'onicipal 
Fimd.  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
10115) 
Nuveen  Texas  Premium  Income  Municipal 
Fund,  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
10116) 

These  securities  are  Usted  and 
registered  on  one  or  more  other  national 
securities  exchange  and  is  reported  in 
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the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  February  19. 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
apphcation.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Washington.  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

IFR  Doc.  9a-245«  Piled  2-2-93;  8:45  am) 
■iUNO  COOC  W10-01-M 


[ReiMM  No.  34-31783;  Fll«  No.  SR- 
NASO-42-58] 

Seif-Reguiatory  Organizations;  FUing 
and  Iminediata  Eff activanass  of 
Proposad  Rule  Cttanga  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Guidalinas  Regarding 
Communications  with  tha  Public  AlMut 
Coliataraiizad  Mortgage  ObMgatlona 
(CMOa) 

January  27, 1993 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
{••Act").  15  U.S.C  78s(b){l),  notice  is 
hereby  given  that  on  December  21, 1992, 
the  National  Association  of  Securities 
Dealers.  Inc.  C'NASD"'  or  "Association") 
filed  with  the  Secxirities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  li.  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
NASD  has  designated  this  proposal  as 
one  constituting  a  stated  policy,  practice 
or  interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  under 
Section  19(b)(3)(A){i)  of  the  Act.  which 
renders  the  rule  effective  upon  the 
Commission's  receipt  of  this  filing.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  adopt 
Guidelines  Regarding  Communications 
with  the  Public  About  Collateralized 
Mortgage  Obligations  ("Guidelines"). 
The  NASD  intends  to  publish  the 
Guidelines  in  the  NASD  Manual 
following  Article  m.  Section  35  of  the 
Rules  of  Fair  Practice.  Below  is  the  text 
of  the  proposed  rule  change.  Proposed 
new  language  is  italicized. 

Guidelines  Regarding  Communications 
with  the  Public  About  Coltateralized 
Mortgage  Obligations  (CMOs) 

1 .  General  Considerations 

In  order  to  prevent  a  communication 
about  CMOs  from  being  false  or 
misleading,  there  are  certain  factors  to 
be  considered,  including,  but  not 
limited  to,  the  following. 

Product  Identification 

In  order  to  assure  that  investors 
understand  exactly  what  security  is 
being  discussed,  all  communications 
concerning  CMOs  should  clearly 
describe  the  product  as  a  "collateralized 
mortgage  obligation. "  Member  firms 
should  not  use  proprietary  names  for 
CMOs  as  they  do  not  adequately  identify 
the  product. 

To  prevent  confusion  and  the 
possibility  of  misleading  the  reader, 
communications  should  not  contain 
comparisons  between  CMOs  and  any 
other  investment  vehicle,  including 
Certificates  of  Deposit. 

Safety  Claims 

A  communication  should  not 
overstate  the  relative  safety  offered  by 
the  CMO.  Although  CMOs  generally 
offer  low  investment  risk,  they  are 
subject  to  market  risk  like  all  investment 
securities  and  there  should  be  no 
implication  otherwise.  Accordingly, 
references  to  liquidity  should  be 
balanced  with  disclosure  that,  upon 
resale,  an  investor  may  receive  more  or 
less  than  his  original  investment. 

Claims  About  Government  Guarantees 

Communications  should  accurately 
depict  the  guarantees  associated  with 
CMO  securities.  For  example,  in  most 
cases  it  would  be  misleading  to  state 
that  CMOs  are  "government 
guaranteed"  securities.  A  gpvemment 
agency  issue  could  instead  be 
characterized  as  government  agency 
backed.  Of  course,  private-issue  CMO 
advertisements  should  not  contain 
references  to  guarantees  or  backing,  but 
may  disclose  the  rating. 


If  the  CMO  is  offered  at  a  premium, 
the  communication  should  clearly 
indicate  that  the  government  agency 
backing  applies  only  to  the  face  value  of 
the  CMO,  and  not  to  any  premium  paid. 
Furthermore,  communications  should 
not  imply  that  either  the  market  value 
or  the  anticipated  yield  of  the  CMO  is 
guaranteed. 

Simplicity  Claims 

CMOs  are  complex  securities  and 
require  full,  fair  and  clear  disclosure  in 
order  to  be  understood  by  the  investor. 
A  communication  should  not  imply  that 
these  are  simple  securities  that  may  be 
suitable  for  any  investor  seeking  high 
yields.  All  CMOs  do  not  have  the  same 
characteristics  and  it  is  misleading  to 
indicate  otherwise.  Even  though  two 
CMOs  may  have  the  same  underlying 
collateral,  they  may  differ  greatly  in 
their  prepayment  speed  and  volatility. 

Claims  About  Predictability 

A  communication  would  be 
misleading  if  it  indicated  that  the 
anticipated  yield  and  average  life  of  a 
CMO  were  assured.  It  should  disclose 
that  the  yield  and  average  life  ¥rill 
fluctuate  depending  on  the  actual 
prepayment  experience  and  changes  in 
current  interest  rates. 

2.  Print  Advertising 

Educational  advertising,  discussing 
generally  the  features  of  CMOs,  can  be 
a  very  useful  and  informative  tool  in 
explaining  these  securities  to  the 
investing  public.  However,  such 
"generic"  advertising  should  not 
contain  anticipated  yield  or  coupon 
rates. 

Advertising  relating  to  CMOs  must  be 
filed  with  the  NASD's  Advertising 
Department  for  review  at  least  ten  days 
prior  to  use,  pursuant  to  requirements  in 
Article  in.  Section  35  of  the  NASD  Rules 
of  Fair  Practice  and  Section  8  of  the 
NASD  Government  Securities  Rules 
(NASD  Rules). 

The  NASD  has  developed  a 
standardized  CMO  yield  advertisement 
that  provides  information  deemed 
necessary  to  prevent  the  communication 
from  being  misleading.  Members  must 
file  the  standardized  advertisement,  ten 
days  prior  to  its  first  use,  with  the  NASD 
Advertising  Department. 

Members  are  not  required  to  use  the 
standardized  advertisement.  If  firms  do 
not  elect  to  use  the  standardized 
advertisement,  they  should  ensure  that 
their  advertising  contains  the  same 
information  and  meets  the  same 
conditions  as  the  standardized 
advertisement.  Members  using  a  non- 
standardized  format  must  file  the 
advertisement  ten  days  prior  to  first  use 
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After  an  advertisement  has  been  filed 
prior  to  initial  use,  subsequent  use  of 
the  identical  advertisement,  changed 
only  to  reflect  the  updated  information 
for  the  security  being  advertised,  does 
not  require  re-filing  with  the  NASD. 
Such  advertisements  must  be  approved 
by  a  principal  (or  designee)  and 
maintained  in  the  member  firm's  files  as 
required  by  NASD  Rules. 

Standardized  CMO  Advertisement 

The  standardized  advertisement 
contains  four  sections,  each  of  which 
must  be  given  an  equal  portion  of  space 
in  the  ad.  The  information  in  Sections 

1  and  2  is  requii^  to  be  included  in 
advertising  for  CMOs.  The  information 
suggested  for  Section  3  is  optional; 
therefore,  the  member  may  elect  to 
include  any,  all  or  none  of  this 
information  in  the  advertisement.  The 
information  in  Section  4  may  be  tailored 
to  the  member's  preferred  signature. 

An  example  of  the  standardized 
format  may  be  found  at  the  end  of  these 
Guidelines. 

Section  1    Title — Collateralized 
Mortgage  Obligations 

Coupon  Rate 

Anticipated  Yield/Average  Life 
Specific  Tranche — Number  &  Class 
Final  Maturity  Date 
Underlying  Collateral 

Section  2    Disclosure  Statement: 

"The  yield  and  average  life  shown 
above  consider  prepayment 
assumptions  that  may  or  may  not  be 
met.  Changes  in  payments  may 
significantly  affect  yield  and  average 
life.  Please  contact  your  representative 
for  information  on  CMOs  and  how  they 
react  to  different  market  conditions." 

Section  3    Product  Features  (Optional): 

Minimum  Denominations 
Rating  Disclosure 
Agency/Government  Backing 
Income  Payment  Structure 
Generic  Description  of  Tranche  (e.g.. 
PAC,  Companion) 

Section  4    Company  Information: 

Name,  Address,  Telephone  Number, 
Representative's  Name,  Membership. 

If  this  standardized  advertisement  is 
used,  the  following  conditions  must  also 
be  met: 

1.  All  figures  in  Section  1  must  be  in 
equal  type  size. 

2.  The  disclosure  language  in  Section 

2  may  not  be  altered  and  must  be  given 
equal  prominence  with  Section  1. 

3.  The  prepayment  assumption  used 
to  determine  the  advertised  yield  and 
average  life  must  either  be  obtained 
from  a  nationally  recognized  service 


(e.g.,  Bloomberg,  Telerate)  or  the 
member  firm  must  be  able  to  justify  the 
assumption  used.  A  copy  of  either  the 
service's  listing  for  the  CMO  or  the 
firm's  justification  must  be  attached  to 
the  copy  of  the  ad  that  is  maintained  in 
the  firm's  advertising  files  in  order  to 
verify  that  the  prepayment  scenario 
advertised  is  reasonable  and  to  satisfy 
the  condictions  for  weaving  the  pre-use 
filing  requirement. 

4.  If  a  member  intends  to  impose  a 
sales  charge,  a  reasonable  sales  charge 
should  be  reflected  in  the  anticipated 
yield. 

5.  The  advertisement  must  include 
language  stating  that  the  security  is 
"offered  subject  to  prior  sale  and  price 
change. "  This  language  may  be 
included  in  any  one  of  the  four  sections. 

6.  If  the  bond  advertised  is  an  accrual 
bond,  the  following  language  should  be 
included  in  Section  1:  "This  is  an 
accrual  bond  and  may  not  currently  pay 
principal  and  interest. " 

7.  if  the  bond  is  being  offered  at  par, 
th^advertisement  may  include  the  yield 
to  maturity  in  Section  1. 

No  additional  information  may  be 
included  in  the  standardized 
advertisement. 

3.  Radio/Television  Advertising 

Radio  and  television  advertising 
alternatives  are  too  varied  to  attempt  to 
provide  standardized  formats  for  either 
medium.  Such  advertisements  must  be 
filed  with  the  NASD  at  least  ten  days 
prior  to  first  use.  The  storyboard  or 
other  description  should  accompany  the 
filing  of  a  television  ad. 

If  an  advertisement  is  filed  with  the 
NASD  prior  to  its  initial  use,  it  is  not 
necessary  to  subsequently  refile  the 
advertisement  if  the  only  changes  are  to 
update  the  information  relating  to  the 
security  being  advertised.  A  copy  of 
each  advertisement  should  be  approved 
by  a  principal  (or  designee)  and  should 
be  maintained,  along  with  a  copy  of  the 
listing  for  the  CMO  or  the  firm 's 
justification,  in  the  member  firm's  files 
in  accordance  with  NASD  Rules. 

The  following  guidelines  should  be 
followed  when  developing  radio  and 
television  advertisements: 

1.  The  advertisements  must  be 
preceded  by  the  following  oral 
disclaimer:  "The  following  is  an 
advertisement  for  Collateralized 
Mortgage  Obligations.  Contact  your 
representative  for  information  on  CMOs 
and  how  they  react  to  different  market 
conditions." 

2.  The  advertisements  must  disclose 
the  information  contained  in  the  first 
section  of  the  prototype  print  ads: 
Coupon  Rate,  Anticipated  Yield. 
Average  Life,  Final  Maturity  Date,  Initial 


Issue  Tranche  (Number  and  Class)  and 
Underlying  Collateral. 

3.  The  advertisements  must  contain 
the  following  oral  disclosure  statement: 
"The  yield  and  average  life  consider 
prepayment  assumptions  that  may  or 
may  not  be  met.  Changes  in  payments 
may  significantly  affect  yield  and 
average  life." 

4.  The  advertisements  must  state  that 
the  CMO  is  "offered  subject  to  prior  sale 
and  price  change. " 

5.  If  a  member  intends  to  impose  a 
sales  charge,  a  reasonable  sales  charge 
should  be  reflected  in  the  anticipated 
yield. 

6.  If  the  bond  advertised  is  an  accrual 
bond,  the  following  language  should  be 
included:  "This  is  an  accrual  bond  and 
may  not  currently  pay  principal  and 
interest." 

7.  If  the  bond  is  being  offered  at  par, 
the  advertisement  may  include  the  yield 
to  maturity. 

n.  Self-R«gulatory  Organization's 
Statement  of  the  Puqxwe  of,  and 
Statutory  Basis  for,  tin  Pnqiosed  Role 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  tne  Proposed  Rule 
Change 

As  interest  rates  have  come  down  in 
recent  years,  the  NASD  has  observed  an 
increasing  emphasis  by  member  firms 
on  sales  of  investment  products  that  are 
alternatives  to  certificates  of  deposit 
("CDs")  and  government  securities  for 
investors  seeking  to  maximize  returns 
while  maintaining  a  high  degree  of 
safety.  Asset-backed  securities, 
specifically  collateralized  mortgage 
obligations  ("CMOs"),  appear  to  be  one 
of  the  leading  alternatives  being  actively 
promoted.  Substantiating  this  observed 
trend  is  the  NASD  Advertising 
Diepartment's  receipt  of  an  increasing 
number  of  advertisements  for  review 
relating  to  CMOs.  These  advertisements 
generally  emphasize  high  yields,  safety, 
government  guarantees  and  liquidity 
allegedly  associated  with  these 
secxirities,  and  frequently  compare  them 
with  CDs. 
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Concurrently  with  the  increase  in  the 
number  of  filings  related  to  CMOs,  the 
NASD  is  receiving  increasing  numbers 
of  complaints  about  CMO 
advertisements.  In  light  of  this  trend, 
the  NASD  is  concerned  that  the  sales 
practice  employed  by  members  in 
retailing  CMOs  as  alternatives  to  CDs  or 
government  securities,  imply  that  CMOs 
are  the  equivalent  of  such  instruments 
in  safety  and  guarantees  of  interest  and 
principal.  The  NASD  is  also  concerned 
about  the  suitability  of  CMOs  for  certain 
investors,  the  disclosure  of  risks  and 
other  sales  practice  abuses. 

The  NASD  is  taking  a  number  of  steps 
to  address  the  issues  relating  to  CMOs 
in  addition  to  the  proposed  rule  change 
contained  herein.  In  the  September  1991 
edition  of  the  NASD  Regulatory  and 
Compliance  Alert  the  NASD  cautioned 
members  about  misleading  CMO 
advertising  and  stated  the  Association's 
position  on  various  aspects  of  such 
advertising.  In  Notice  to  Members  92-27 
published  in  May  1992  the  NASD 
restated  its  previous  pronouncement 
relating  to  CMO  advertisements,  and 
recommend  that  members  adhere  to 
several  enumerated  standards  and  file 
CMO  advertisements  with  the  NASD 
prior  to  use.  Finally,  on  October  28, 
1992.  the  SEC  approved  SR-NASD-92- 
32  amending  the  NASD's  advertising 
and  government  securities  rules  to 
require  members  to  file  CMO 
advertisements  with  the  NASD's 
Advertising  Department  prior  to  use.* 

CMO  Advertising  Guidelines 

The  proposed  rule  change  contained 
herein  is  complementary  to,  and 
completes,  the  previous  actions  taken  by 
the  NASD  with  respect  to  CMOs.  The 
Guidelines  set  forth  extensive  and 
detailed  standards  for  CMO 
advertisements.  They  will  serve  not 
only  to  govern  advertising 
communications  with  p>otential 
customers,  but  will  augment  the 
business  conduct  framework  for  all 
communications  and  sales  practices 
relating  to  CMOs. 

The  Guidelines  contain  General 
Considerations  relating  to  Product 
Identification,  Safety  Claims.  Claims 
About  Government  Guarantees. 
Simplicity  Claims  and  Claims  About 


>  S«cuhtiM  Exchani^  Act  RalaaM  r4o.  31369 
(October  28. 1992),  57  FR  49732  (NoramtMr  3. 
1992).  The  raquirament  was  approved  on  ■  one 
jMt,  tamporary  bMU.  Prior  to  ttw  «od  of  th«  fii*t 
year,  tha  Anodalion  hat  rapraaaBtad  that  it  will 
araluata  tha  afficacy  of  tha  rula  and  datannina 
wbethar  to  axtand  tha  rula.  popoaa  altamativa 
foquiraoMnti,  or  aiimiiiata  tha  mla.  Ragvdiaat  of 
wfaathar  or  oot  the  Aaaociatiaa  f^t^ft?"*  tha  pr*- 
tiling  raquirenMot  for  CMC  advartiaiiig,  tha 
Cuidalinaa  for  CMC  adractisiiig  ara  inlandad  to  be 
pannaneaL 


Predictability.  The  Guidelines  also 
contain  standards  relating  specifically  to 
print  advertising,  including  a 
standardized  CMO  advertisement,  and 
standards  for  radio  and  television 
advertising. 

For  example,  under  Product 
Identification  the  Guidelines  warn 

Sainst  CMOs  to  other  products.  Under 
aims  About  Government  Guarantees 
the  Guidelines  emphasize  that  referring 
to  CMOs  as  "government  guaranteed"  is 
probably  misleading,  even  if  the 
collateral  is  guaranteed,  unless  the  CMO 
itself  is  guaranteed  by  a  government 
agency.  Finally,  under  Claims  About 
Predictability  the  Guidelines  caution 
that  it  is  misleading  to  state  that  the 
yield  and  average  Ufa  of  a  CMO  are 
assured. 

Among  the  guiding  principals  of  the 
Guidelines,  and  the  standards  contained 
in  them,  are  that  CMOs  are  complex 
investment  vehicles  and 
communications  must  fully  and  fairly 
disclose  all  material  aspects  of  CMOs  in 
order  to  avoid  misleading  investors* 
Further,  in  the  NASD's  view  all  CMOs 
are  not  equal,  and  it  is  difficult  to 
distinguish  between  them  based  on  the 
content  of  an  advertisement.  Therefore, 
communications  about  CMOs  should 
disclose  all  information  necessary  to 
show  the  features  of  the  particular  CMO 
being  promoted.  For  example,  two 
CMOs  might  have  the  same  underlying 
collateral,  yet  differ  greatly  in  their 
likely  prepayment  rates — the  so-called 
"prepayment  assumptions."  Further,  the 
advertisement  of  a  O^O  yield  alone 
could  be  misleading  without  extensive 
disclosure,  such  as  illustrations  showing 
that  yield  predictions  vary  greatly  if 
differing  prepayment  assumptions, 
average  hfe  and  maturities  are  used. 
Finally,  terms  such  as  "interest  only"  or 
"principal  only"  CMOs  are  usually  not 
adequately  explained  in  advertisements 
and  should  be  avoided  unless  adequate 
discussion  and  disclosure  is  included. 

Standardized  CMO  Advertisement 

The  Guidelines  also  provide  a 
standardized  CMO  advertisement  for 
print  advertising  that  permits  members 
to  advertise  CMO  yields  and  sets  forth 
the  information  the  NASD  deems 
necessary  to  prevent  the  communication 
from  being  misleading.  Memben  are  not 
required  to  use  the  standardized 
advertisement,  however,  members  using 
a  non-standardized  format  should 
provide  the  same  information  and 
comply  with  the  same  conditions  as  the 
standardized  advertisement 

Among  the  features  of  the 
standardized  advertisement  are:  (1) 
Standard  (essential)  information 
(coupon  rate,  anticipated  yield/average 


life,  specific  tranche,  final  maturity  date 
and  underlying  collateral):  (2)  a 
disclosure  statement  indicating  that  the 
yield  and  average  life  are  based  on 
certain  prepayment  assumptions  that 
may  not  be  realized;  (3)  optional 
product  features;  and  (4)  broker/dealer 
information.  The  Guidelines  require  that 
the  information  in  items  1  and  2  appear 
in  all  CMO  advertising,  while  item  3  is 
optional  and  item  4  may  be  tailored  to 
the  member's  preference. 

Among  the  most  important  of  the 
Guidelines  for  print  advertisements, 
whether  a  member  uses  the 
standardized  advertisement  or  its  own, 
are  the  standards  relating  to  statements 
of  the  yield  and  average  life.  They 
require  that  they  be  based  on  consensus 
prepayment  assumptions  from  a 
nationally  recognized  service  such  as 
Bloomberg  or  the  member  must  be  able 
to  justify  the  assumption  used.  This 
standard  is  designed  to  prevent 
advertisements  which  mislead  investors 
by  relying  on  unrealistic  or  excessively 
optimistic  yield  and  average  life 
projections.  Finally  the  Guidelines  also 
require  the  disclosure  of  the  specific 
tranche  in  order  to  permit  investors  to 
evaluate  the  quality  and  characteristics 
of  the  security  and  imderlying 
collateral,  which  are  unique  to  each 
CMO. 

Radio/Television  Advertising 

Finally,  the  Guidelines  set  forth 
standards  for  radio  and  television 
advertising.  Because  radio  and 
television  advertising  is  subject  to  much 
more  variability  than  print  advertising, 
the  NASD  has  not  attempted  to  develop 
a  standardized  format.  Instead,  the 
Guidelines  require  that  all  radio  and 
television  advertising  contain  certain 
statements  or  information,  including:  (1) 
An  oral  notice  recommending  that 
interested  individuals  contact  their 
representative  for  information  on  CMOs 
.and  how  they  react  to  certain  maiket 
conditions;  (2)  an  oral  notice  regarding 
prepa)mient  assumptions  identical  to 
that  required  for  print  advertisements; 
and,  (3)  standard  information  on  the 
CMO  being  advertised  (coupon  rate, 
anticipated  yield,  average  life,  final 
maturity  date,  specific  tranche, 
underlying  collateral  and,  it  applicable, 
accrual  bond  disclosure). 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(6)  of  the 
Act '  in  that  the  Guidelines  will  work  to 
protect  investora  and  the  public  interest 
by  preventing  the  use  of  misleading 
advertising  to  promote  CMOs  and  ^ 
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establishing  a  baseline  of  standards  to 
gtiide  sales  practices  relating  to  CMOs. 

B.  Self-Reguiatoty  OrganiMotioD's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  resuh  in  any 
tmiden  on  competition  that  is  not 
necessary  or  appropriate  in  hutheranoe 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 

solicited  nor  received. 

m.  Dale  of  ESiBctiveness  of  the 
Propoeed  Rule  Change  and  Timing  fbr 
Commiasion  Action 

The  foregoing  rule  change  has  become 
efi^ective  as  of  December  21, 1992 
pursuant  to  section  19(b)(3)(A)(i)  of  the 
Act  and  subparagraph  (e)  of  Rule  19b- 
4  thereunder  in  that  it  constitutes  a 
stated  policy,  practice  or  interpretation 
with  respect  to  the  meaning, 
administration,  or  enforcement  of  an 
existing  rule. 

At  any  time  v^thin  60  days  of  the 
filing  of  a  rule  change  pursuant  to 
section  19(b)(3)(A)  of  the  Act,  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  ajppears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purpoees  of  the  Act. 

IV.  Solicitation  of  CommeBts 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
propoeed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubhc  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  24, 1993. 


Par  the  Commistion,  tiy  the  Divicion  of 
Market  Reguletkn,  pursnant  to  delegated 
authority,  17  CTIt  200.aO-4(aXl2). 

Deputy  Secretary. 

[FR  Doc  9^2524  Pfled  2-2-93:  hAS  am] 
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Self-ReguMory  OrQwiiatloiw;  FWng 
of  f^ropoeed  Rule  Cttange  by  NationnI 
Aseociatlon  of  SecurWM  OMiare,  Inc. 
iieiBiiiiy  lo  ifleoora-neepwiQ  ena  omer 
Re<|uirMn#nte  foe  MeintMre  wtth 
respect  to  Cash  and  Non-Cash 
Com  pans  alion  for  tlia  Sale  of 
Invaalfnant  Company  Shaiaa  and 
Varlabla  Contracto 

January  27, 1993 

Punuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  August  20, 1992,* 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items,  I,  n,  and  in  bellow,  which  Items 
have  been  prepared  by  the  NASD.  71w 
Commission  is  pubUshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  perscms. 

/.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
The  Proposed  Rule  Changfi 

The  NASD  is  filing  a  proposed  rule 
change  to  Article  m,  Sections  26  and  29 
of  the  Rules  of  Fair  Practice.  Below  is 
the  text  of  the  proposed  rule  change. 
Proposed  new  language  is  italidzMi; 
proposed  deletions  are  in  brackets. 

ARTIClfH 

Investment  Companies 

Section  26 

(a)  Unchanged. 

Definitions 

(b)(l}-(6)  Unchanged. 

[(7)  "Associated  person  (rf  an 
undeowriter,"  as  umd  in  subsection  (1) 
of  this  section,  shall  include  an  issuer 
for  which  an  underwriter  is  the  sponscff 
or  a  principal  underwriter,  any 
investment  adviser  to  such  issuer,  or 
any  affiliated  person  (as  defined  in 
section  2(aK3)  of  the  Investment 
Company  Act  of  1940)  of  such 


>Tlw  NASO  BUd  AoModaMnt  No.  1  to  Ih*  flbi^ 
on  VBHMry  13. 1003.  whicfa  umb<M  Um  piopoMd 
defintttont  far  caih  and  non-cuh  '^~"r«"  ««*<"" 
The  tenns,  as  amanded.  are  provided  harain. 


underwriter,  issuer,  or  investment 
adviser] 

(7)  The  terms  "offeror",  "cash 
compensation"  and  "noihcash     . 
conyiensotjon''  as  used  in  subsection  (1) 
of  this  section  shall  have  the  following 
meanings: 

"Offeror"  shall  mean  an  investmeiH 
company,  an  adviser  to  an  investment 
company,  an  underwriter  and  any 
affiliated  person  (as  defined  in  Section 
2(aX3)  of  the  bivestntent  Company  Act 
of  1940)  of  such  entities. 

"Cash  compensation"  shall  mean 
compensation  received  in  connection 
with  the  sale  and  distribution  of 
investment  company  securities  in  cosh, 
by  check  and  by  electronic  means,  and 
shall  include  loans  and  overrides. 

"Non-cash  compensation"  shall  mean 
any  form  of  compertsation  received  ia 
connection  with  the  sale  and 
distribution  of  investment  company 
securities  that  is  not  cash 
compensation,  including  but  not  limited 
to  merchandise,  gifts  aitd  prizes,  and 
payment  of  travel  expenses,  meals  and 
lodging. 

(cMk)  Unchanged. 

[Dealer  concessions) 

1(1)(1)  No  underwriter  or  associated 
person  of  an  underwriter  shall  offer,  pay 
or  arrange  for  the  offer  or  payment  to 
any  other  member  in  connection  with 
retail  sales  or  distribution  of  investment 
company  securities,  any  discount, 
concession,  fee  or  commission 
(hereinafter  referred  to  as  "concession**) 
which:] 

((A)  U  in  die  form  of  securities  of  any 
kind,  including  stock,  warrants  or 
options;] 

{(B)  is  in  a  form  other  than  cash  (e.g., 
merchandise  or  trips),  unless  the 
member  earning  the  concession  may 
elect  to  receive  cash  at  the  equivalent  of 
no  less  than  the  underwriter's  cost  of 
providing  the  non-cash  concession;  or] 

((C)  is  not  disclosed  in  the  prospectus 
of  the  investment  company.  If  the 
concessions  are  not  uniformly  paid  to 
all  dealers  purchasing  the  same  dollar 
amounts  of  securities  from  the 
underwriter,  the  disclosure  shall 
include  a  description  of  the 
circumstances  of  any  general  variations 
from  the  standard  sdiedule  of 
concessions.  If  special  compensation 
arrangements  have  been  made  with 
individual  dealers,  which  arrangements 
are  not  generally  available  to  all  dealers, 
the  details  of  the  arrangements,  and  the 
identities  of  the  dealers,  shall  also  be 
disclosed.] 

[(2)  No  underwriter  or  associated 
person  of  an  underwriter  shall  offer  or 
pay  any  concession  to  an  associated 
person  of  another  member,  but  shall 
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make  such  payment  only  to  the 
member.) 

l(3)(A)  In  connection  with  retail  sales 
or  distribution  of  investment  company 
shares,  no  underwriter  or  associated 
person  of  an  underwriter  shall  offer  or 
pay  to  any  member  or  associated  person, 
anything  of  material  value,  and  no 
member  or  associated  person  shall 
solicit  or  accept  anything  of  material 
value,  in  addition  to  the  concessions 
disclosed  in  the  prospectus.  1 

((B)  For  purposes  of  this  paragraph 
(1)(3),  items  of  material  value  shall 
include  but  not  be  limited  to:] 

((i)  gifts  amounting  in  value  to  more 
than  $50  per  person  per  year.) 

((ii)  gifts  or  payments  of  any  kind 
which  are  conditioned  on  the  sale  of 
investment  company  securities.] 

((iii)  loans  made  or  guaranteed  to  a 
non-controlled  member  or  person 
associated  with  a  member.] 

((iv)  wholesale  overrides 
(commissions)  granted  to  a  member  on 
its  own  retail  sales  unless  the 
arrangement,  as  well  as  the  identity  of 
the  member,  is  set  forth  in  the 
prospectus  of  the  investment  company.) 

((vj  payment  or  reimbursement  of 
travel  expenses,  including  overnight 
lodging,  in  excess  of  $50  per  person  per 
year  unless  such  payment  or 
reimbursement  is  in  connection  with  a 
business  meeting,  conference  or  seminar 
held  by  an  underwriter  for 
informational  purposes  relative  to  the 
fund  or  funds  of  its  sponsorship  and  is 
not  conditioned  on  sales  of  shares  of  an 
investment  company.  A  meeting, 
conference  or  seminar  shall  not  be 
deemed  to  be  of  a  business  nature 
unless:  the  person  to  whom  payment  or 
reimbursement  is  made  is  personally 
present  at,  or  is  en  route  to  or  from,  such 
meeting  in  each  of  the  days  for  which 
payment  or  reimbursement  is  made;  the 
person  on  whose  behalf  payment  or 
reimbursement  is  made  is  engaged  in 
the  securities  business:  and  the  location 
and  fociUties  provided  are  appropriate 
to  the  purpose,  which  would  ordinarily 
mean  the  sponsor's  office.) 

((C)  For  purposes  of  this  paragraph 
(1)(3),  items  of  material  value  shall  not 
include:] 

((i)  an  occasional  dinner,  a  ticket  to  a 
sporting  event  or  the  theater,  or 
comparable  entertainment  of  one  or 
more  registered  representatives  which  is 
not  conditioned  on  sales  of  shares  of  an 
investment  company  and  is  neither  so 
frequent  nor  so  extensive  as  to  raise  any 
question  of  propriety.) 

((ii)  a  breakfast,  luncheon,  dinner, 
reception  or  cocktail  party  given  for  a 
group  of  registered  representatives  in 
conjunction  with  a  bona  fide  business  or 
sales  meeting,  whether  at  the 


headquarters  of  a  fund  or  its 
underwriter  or  in  some  other  city.) 

((iii)  an  unconditional  gift  of  a  typical 
item  of  reminder  advertising  such  as  a 
ballpoint  pen  with  the  name  of  the 
advertiser  inscribed,  a  calendar  pad,  or 
other  gifts  amounting  in  value  to  not 
more  than  $50  per  person  per  year.) 

((4)  The  provisions  of  this  subsection 
(1)  shall  not  apply  to:] 

((A)  Contracts  between  principal 
underwriters  of  the  same  security.) 

((B)  Contracts  between  the  principal 
underwriter  of  a  seairity  and  the 
sponsor  of  a  unit  investment  trust  which 
utilizes  such  security  as  its  underlying 
investment.) 

((C)  Compensation  arrangements  of  an 
imderwriter  or  sponsor  with  its  own 
sales  personnel.] 

Member  Compensation 

(1)  In  connection  with  the  sale  and 
distribution  of  investment  company 
securities: 

(1)  Except  for  gifts  as  described  in 
paragraph  (J)(5)(a).  a  member  shall 
maintain  records  of  all  compensation, 
cash  and  non-cash,  received  from 
offerors  and  the  distribution  by  the 
member  of  any  such  compensation  to  its 
associated  persons.  The  records  shall 
include  the  names  of  the  offerors,  the' 
names  of  the  associated  persons  and  the 
amount  and  nature  of  the  compensation 
received  and  distributed. 

(2)  Except  as  described  in  paragraph 
(5),  no  associated  person  of  a  member 
shall  accept  any  compensation,  cash  or 
non-cash,  from  anyone  other  than  the 
member  with  which  the  person  is 
associated. 

(3)  No  member  or  person  associated 
with  a  member  shall  accept  any 
compensation  from  an  offeror  which  is 
in  the  form  of  securities  of  any  kind. 

(4)  Except  as  described  in  paragraph 
(5).  no  member  shall  accept  any 
compensation,  cash  or  non-cash,  from 
an  offeror  unless  such  is  described  in 
the  current  prospectus  of  the  investment 
company.  When  special  compensation 
arrangements  are  offered  by  an  offeror 
to  a  member,  which  arrangements  are 
not  made  available  on  the  same  terms 
to  all  members  who  distribute  the 
investment  company  securities  of  the 
offeror,  a  member  shall  not  enter  into 
such  arrangements  unless  the  name  of 
the  member  and  the  details  of  the 
arrangements  are  disclosed  in  the 
prosoectus. 

(5)  Notwithstanding  the  provisions  of 
subsections  (2)  and  (4)  of  this  section, 
the  following  items  of  compensation 
may  be  accepted  and  are  not  required 
to  be  disclosed  in  a  prospectus  provided 
that  they  are  not  conditioned  on  sales  or 
the  promise  of  sales: 


(a)  Gifts  by  an  offeror  to  associated 
persons  of  members,  with  the  approval 
of  the  member,  that  do  not  exceed  an 
annual  amount  per  person  fixed 
periodically  by  the  Board  of  Governors. ' 

(b)  Payment  or  reimbursement  by 
offerors  to  members  in  connection  with 
training  or  educational  meetings  where 
the  location  is  appropriate  to  the 
purpose  of  the  meeting.  A  location 
appropriate  to  the  purpose  of  a  meeting 
shall  mean  an  office  of  the  offeror  or  the 
member  or  a  facility  located  in  the 
vicinity  of  such  an  office. 

(6)  The  provisions  of  this  Section  (1) 
shall  not  apply  to: 

(a)  Compensation  arrangements 
between  principal  underwriters  of  the 
same  security. 

(b)  Compensation  arrangements 
between  the  principal  underwriter  of  a 
security  and  the  sponsor  of  a  unit 
investment  trust  which  utilizes  such 
security  as  its  underlying  investment. 

(c)  Compensation  arrangements 
between  a  member  and  its  own 
associated  persons. 

(d)  Compensation  arrangements 
between  a  non-member  company  and  its 
sales  personnel  who  are  registered 
representatives  of  an  NASD  member 
which,  directly  or  indirectly  controls,  is 
controlled  by,  or  is  under  common 
control  with  that  non-member  company. 


Variable  Contracts  of  an  Insurance 
Company 

Section  29 

(a)  Unchanged. 

Definitions 

(b)(l)-{2)  Unchanged. 

(3)  The  terms  "offeror,"  "cash 
compensation"  and  "non-cash 
compensation"  as  used  in  subsection  (h) 
of  this  Section  shall  have  the  following 
meanings: 

"Offeror"  shall  mean  a  separate 
account  of  an  insurance  company,  an 
adviser  to  a  separate  account  of  an 
insurance  company,  an  underwriter  and 
any  affiliated  person  (as  defined  in 
Section  2(a)(3)  of  the  Investment 
Company  Act  of  1940)  of  such  entities. 

"Cash  compensation"  shall  mean 
compensation  received  in  connection 
with  the  sale  and  distribution  of 
variable  contracts  in  cash,  by  check  and 
by  electronic  means  and  shall  include 
loans  and  overrides. 

"Non-cash  compensation"  shall  mean 
any  form  of. compensation  received  in 
connection  with  the  sale  and 
distribution  of  variable  contracts  that  is 
not  cash  compensation,  including  but 


<  The  cutrant  annual  amount  fixed  by  the  Board 
of  Governors  U  SlOO. 
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not  limited  to  merchandise,  gifts  and 
prizes,  and  payment  of  trove]  expenses, 
meals  and  lodging. 
(cHg)  Unchanged. 

Member  Compensation 

(h)  In  connection  with  the  sale  and 
distribution  of  variable  contracts: 

(1)  Except  for  gifts  as  described  in 
paragraph  (hXSHa),  a  member  shall 
maintain  records  of  all  compensation, 
cash  and  non-cash,  received  ftvm 
offerors  and  the  distribution  by  the 
member  of  any  such  compensation  to  its 
associated  persons.  The  records  shall 
include  the  names  of  the  offerors,  the 
names  of  the  associated  persons  and  the 
amount  and  nature  of  the  compensation 
received  and  distributed. 

(2)  Except  as  described  in  paragraph 
(5),  no  associated  person  of  a  member 
shall  accept  any  compensation,  cash  or 
non-cash,  from  anyone  other  than  the 
member  with  which  the  person  is 
associated.  This  requirement  will  not 
prohibit  arrangements,  agreed  to  by  a 
member,  where  an  insurance  company 
maintains  a  commission  account  as  a 
ministerial  service  for  a  member  and,  on 
behalf  of  the  member,  pays  commission 
checks  from  such  an  account  directly  to 
associated  persons  of  the  member. 

(3)  No  member  or  person  associated 
with  a  member  shall  accept  any 
compensation  from  an  offeror  which  is 
in  the  form  of  securities  of  any  kind. 

(4)  Except  as  described  in  paragraph 
(5),  no  member  shall  accept  any 
compensation,  cash  or  non-cash,  from 
an  offeror  unless  such  is  described  in 
the  current  prospectus  of  the  variable 
contract.  When  special  compensation 
arrangements  are  offered  by  an  offeror 
to  a  member,  which  arrangements  are 
not  made  available  on  the  same  terms 
to  all  members  who  distribute  the 
variable  contracts  of  the  offeror,  a 
member  shall  not  enter  into  such 
arrangements  unless  the  name  of  the 
member  and  the  details  of  the 
arrangements  are  disclosed  in  the 
prospectus. 

(5)  Notwithstanding  the  provisions  of 
subsections  (2)  and  (4)  ofAis  section, 
the  following  items  of  compensation 
may  be  accepted  and  are  not  required 
to  be  disclosed  in  a  prospectus  provided 
that  they  are  not  conditioned  on  sales  or 
the  promise  of  sales: 

(a)  Gifts  by  an  offeror  to  associated 
persons  of  members,  with  the  approval 
of  the  member,  that  do  not  exceed  an 
annual  amount  per  person  fixed 
periodically  by  the  Board  of  Governors.' 

lb)  Payment  or  reimbursement  by 
offerors  to  members  in  connection  with 


'  The  current  annua)  tmoant  fixad  by  tha  Board 
of  Govenpn  U  $100. 


training  or  educational  meetings  wh&e 
the  location  is  appropriate  to  me 
purpose  of  the  meeting.  A  location 
appropriate  to  the  purpose  of  a  meeting 
shall  mean  an  office  of  the  offeror  or  the 
member  or  a  facility  located  in  the 
vicinity  of  such  office. 

(6)  The  provisions  of  this  Section  (h) 
shall  not  apply  to: 

(a)  Compensation  arrangements 
between  principal  underwriters  of  the 
same  security. 

(b)  Compensation  arraneements 
between  the  principal  underwriter  of  a 
security  and  the  sponsor  of  a  unit 
investment  trust  whidt  utilixes  such 
security  as  its  underlying  investment. 

(c)  Compensation  arrangements 
between  a  member  and  its  own  " 
associated  persons. 

(d)  Compensation  arrangements 
between  a  non-member  company  and  its 
sales  personnel  who  are  registered 
representatives  of  an  NASD  member 
which,  directly  or  indirectly  controls,  is 
controlled  by.  or  is  under  common 
control  with  that  non-member  company. 

n.  Self-Regulatory  Organiiatioo's 
Statement  of  the  Purpoae  of,  and 
Statutory  Basis  for,  tbe  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  (A),  [B).  and  (Q  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Begulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  tite  Proposed  Bale 
Change 

The  NASD  is  proposing  to  amend 
Sections  26  and  29  to  Article  m  of  the 
Rules  of  Fair  Practice  in  order  to  revise 
and  simplify  the  existing  rules  to  reflect 
oirrent  practices  within  the  industry, 
and  to  adopt  a  record-keeping 
requirement  for  members  with  respect 
to  cash  and  non-cash  compensation 
paid  to  members  by  offerors  for  the  sale 
of  investment  company  shares  and 
variable  contracts. 

Description  of  Proposed  Bule  Change 

Article  HI.  Section  26— Investment 
Companies 

Subsection  (b)(7}—Tbe  definititm  of 
the  term  "associated  person  of  an 
imderwriter"  is  proposed  to  be  deleted 
fi'om  Subsection  (b)(7).  This  term  was  in 
language  proposed  to  be  deleted  from 


Section  26  and  is  not  used  in  tha 

C!>os0d  rule  change  to  Subaectioo  (1). 
ead,  tha  term  "parson  associated 
with  a  OMmber"  or  "associated  pmson 
of  a  member"  is  used  to  refarence 
persons  registered  with  an  NASD 
member  firm.  Theae  terms  are  defined 
in  Article  I.  Section  (m)  to  tha  NASD 
By-Laws.  The  NASD  is  proposing  to 
adopt  as  new  SidMectixn  (b)(7)  to 
Section  26  definitions  of  the  terms 
"offeror,"  "cash  compensation,"  and 
"non-cash  compensation."  All  the 
persons  and  entities  who  are  likely  to 
pay  sales  compensation  to  members  in 
connection  with  the  sale  of  mutual  fund 
shares  are  defined  coUectiveiy  as  an 
"offeror."  Payments  of  salee 
compensation  to  a  member  or  an 
associated  person  of  a  member  by  an 
offeror  in  connection  with  the  saile  of 
mutual  fund  shares  would  be  subject  to 
the  restrictions  on  cash  and  non-cash 
compensation  set  forth  in  the  proposed 
rule  change.  The  term  "offeror"  is 
proposed  to  include  an  investment 
company,  an  adviser  to  an  investment 
company,  an  underwriter  and  any 
affiliated  person  of  such  entities.  The 
terra  "affiliated  person"  is  proposed  to 
be  defined  in  accordance  with  section 
2(a)(3)  of  the  Investment  Company  Act 
of  1940  ("1940  Act").»  The  categories  of 
entities  included  in  the  proposed 
definition  of  "offeror"  are  currenUy 
contained  in  the  definition  of 
"associated  person  of  an  underwriter". 
which  is  proposed  to  be  deleted. 

The  terms   cash  compensation"  and 
"non-cash  compensation"  are  proposed 
to  be  defined  in  Subsection  (b)(7)  to 
distinguish  between  the  two  fbrms  of 
compensation  as  they  are  proposed  to  be 
subject  to  different  restrictions  under 
the  proposed  rule  change.  "Cash 
compensation"  is  proposed  to  be 
defined  to  include  payments  received 
by  a  member  in  casn,  by  check  and  by 
electronic  means  and  shall  include 
loans  and  wholesale  overrides. 

"Non-cash  compensation"  is 
proposed  to  be  defined  to  include  any 
payinent  received  by  a  member  whiai  is 


'  Under  Mctkm  2(aX3)  at  dia  IMO  Act.  in 
"affilialad  partoo"  maana: 

(A)  any  p«r*OD  directly  or  indincdy  owniBg, 
controUing.  or  holding  with  powar  to  vota,  S  par 
centum  or  more  of  the  outitandinf  voting  Mcuritiaa 
of  such  other  person;  (B)  any  penon  S  per  oantum 
or  more  of  whoaa  ouutaitding  voting  aecuritiaa  ■« 
directly  or  indlractiy  owned.  controUad.  or  held 
with  power  to  vote,  by  such  other  penon;  (Q  an* 
parson  directly  or  indirectly  controUing.  cootToUad 
by,  or  under  common  control  with  sudi  other 
person;  (D)  any  officer,  director,  partner,  co-paitnar. 
or  employee  of  such  other  person;  (E]  if  such  other 
person  is  an  inveetmeni  company,  asy  iavaMaaal 
adviser  thereof  or  any  memiMr  of  as  adviaory  board 
thereof;  and  (F)  if  such  other  person  is  an 
unincorporated  investment  company  not  having  a 
board  of  directors,  the  depositor  thereol 
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not  cash  compensation.  Examples  of 
non-cash  compensation  items  that  are 
often  used  in  tne  industry  are  included 
in  the  definition,  i.e.,  merchandise,  gifts 
and  prizes,  and  payment  of  travel 
expenses,  meals  and  lodging.  Thus,  the 
definition  of  "non-cash  compensation" 
encompasses  payments  of  cash  to 
reimburse  costs  incurred  by  a  member 
or  person  associated  with  a  member  in 
connection  with  travel,  meals  and 
lodging. 

Subsection  Cl>— Current  Subsection 
(1)  governs  concessions  paid  by 
underwriters  to  dealers  for  the  retail  sale 
of  mutual  fund  securities.  The  rule  was 
adopted  prior  to  the  advent  of  asset- 
based  and  deferred  sales  charges  and 
only  regulates  the  reallowance  to  a 
dealer  by  an  underwriter  of  part  of  the 
front-end  sales  charge  or  "concession." 
Payments  to  dealers,  however,  may 
emanate  from  front-end,  deferred  and/or 
asset-based  sales  charges  and  may  be 
paid  by  underwriters  and/or  investment 
companies. 

Therefore,  the  NASD  is  proposing  to 
replace  current  subsection  (1)  in  its 
entirety  with  new  provisions  that 
provide  a  regulatory  structure  for  the 
member's  receipt  of  any  kind  of 
compensation  from  an  offeror  in 
connection  with  the  sale  of  mutual  fund 
shares. 

Title— The  current  title  to  the 
Subsection  of  "dealer  concession"  is  no 
longer  appropriate  and  is  proposed  to  be 
replaced  by  the  term  "Member 
Compensation."  The  term 
"compensation"  is  intended  to 
encompass  every  kind  of  payment 
received  by  a  member  for  retailing 
investment  company  securities, 
regardless  of  the  source  of  the  payment 
or  the  payor. 

Subsection  (I)(lj— The  NASD  is 
proposing  a  new  requirement  that 
members  maintain  records  of  the  receipt 
and  distribution  of  all  compensation, 
cash  and  non-cash,  from  offerors  and 
the  distribution  by  the  member  of  such 
compensation  to  its  associated  persons. 
The  NASD  expects  that  this  requirement 
will  enhance  a  member's  ability  to 
control  the  flow  of  non-cash  sales 
incentives  from  offerors  to  registered 
representatives. 

The  current  language  of  Subsection 
(1)(1)(A).  which  prohibits  compensation 
in  the  form  of  securities,  has  been 
incorporated  into  proposed  new 
Subsection  (1)(3). 

The  current  language  of  Section 
(1)(1)(B),  which  provides  that  a  member 
may  elect  to  receive  cash  in  lieu  of  non- 
cash compensation,  is  proposed  to  be 
deleted.  The  NASD  believes  that  the 
oirrently  available  option  to  receive 
cash  is  rarely  used. 


The  current  language  of  Subsection 
(1)(1)(C)  requires  that  concessions  be 
disclosed  in  the  prospectus,  but  does 
not  require  that  members  maintain 
records  of  such  concessions.  This 
current  requirement  has  been 
incorporated  into  proposed  new 
Subsection  (1)(4). 

Subsection  (l)(2)—]n  order  to  ensure 
that  members  retain  control  over  the 
payment  of  compensation  in  connection 
with  the  sale  of  mutual  fund  shares,  the 
NASD  is  proposing  a  new  requirement 
that  would  prohibit  a  person  associated 
with  a  member  from  accepting  any 
compensation  from  any  person  other 
than  the  member  with  which  the  person 
i%  associated.  This  limitation  is 
particularly  necessary  since  it  is  not 
unusual  for  non-cash  compensation 
payments  to  be  made  by  entities  that  are 
not  NASD  members,  e.g.,  mutual  funds. 
In  situations  where  compensation  is  in 
the  form  of  merchandise,  meals  and 
lodging,  travel  vouchers,  or  tickets, 
compliance  with  the  proposed  rule 
change  requires  that  the  offer  be 
directed  to  the  member,  that  the 
member  decide  whether  to  accept  or 
reject  the  offer,  and  that  the  member 
record  any  such  non-cash  compensation 
received  by  its  registered 
representatives. 

The  current  language  of  Subsection 
(1)(2)  prohibits  an  underwriter  or  its 
associated  persons  from  paying  a 
concession  directly  to  an  associated 
person  of  another  member  and  requires 
that  any  payment  be  made  to  a  member 
for  distribution  to  its  representatives. 
The  NASD  believes  that  the  proposed 
new  provision  more  appropriately 
controls  the  flow  of  compensation  in 
connection  with  the  sale  of  mutual  fund 
shares  by  ensuring  that  associated 
persons  only  receive  compensation  from 
their  member-employer. 

Subsection  (l)(3h-The  NASD  is 
proposing  to  adopt  in  Subsection  (1)(3) 
the  prohibition  currently  in  Subsection 
(1)(1)(A)  on  members  and  persons 
associated  with  members  from  receiving 
compensation  in  the  form  of  securities 
of  any  kind. 

Subsection  (1)(4}— The  NASD  is 
proposing  to  adopt  in  Subsection  (1)(4) 
a  requirement  prohibiting  compensation 
unless  disclosed  in  the  prospectus  that 
is  contained  in  the  existing  rule  at 
Subsection  (1)(1)(C). 

Subsection  (I)(5)—C\iTtent  Subsection 
(1){3)(C)  sets  forth  the  items  of  "material 
value"  that  are  not  subject  to  the 
limitation  on  payment  or  the 
requirement  to  be  disclosed  in  the 
prospectus.  The  NASD  is  proposing  to 
replace  this  provision  with  new 
requirements  in  proposed  Subsection 
(1)(5).  Proposed  Subsection  (1)(5) 


provides  that,  so  long  as  such 
compensation  is  approved  by  the 
member  and  not  conditioned  on  sales  or 
the  promise  thereof,  the  following  items 
are  excepted:  (1)  Gifts  that  do  not 
exceed  an  annual  amount  per  person 
fixed  periodically  by  the  Board  of 
Governors  pursuant  to  a  footnote  to  the 
provision,  jproposed  to  be  $100  per 
peraon;  and  (2)  payments  to  members  to 
defray  the  cost  of  educational  and 
training  meetings  held  at  an  appropriate 
business  location.  Moreover,  pursuant 
to  proposed  Subsection  (1)(1),  the  gift 
provision  also  provides  an  exception  to 
the  record-keeping  requirements.  The 
cost  of  educational  and  training 
meetings,  however,  would  continue  to 
be  compensation  and  would  be  subject 
to  the  record-keeping  requirement 
proposed  in  Subsection  (1)(1). 

Subsection  (1)(6)—T\us  subsection  of 
the  proposed  rule  change  sets  out 
arrangements  that  are  not  subject  to  the 
prohibitions  of  Section  (1).  Subsections 
(I)(6)  (a),  (b)  and  (c)  reiterate  the 
paragraphs  (A),  (B),  and  (C)  of  current 
subsection  (1)(4)  with  minor  language 
changes  for  clarification. 

The  NASD  is  also  proposing  to  adopt 
a  new  exception  provision  in  proposed 
paragraph  (d)  which  would  except  from 
the  prohibitions  of  Section  (1) 
compensation  arrangements  between  a 
non-member  company  and  its  sales 
personnel  who  are  registered 
representatives  of  an  NASD  member 
which  directly  or  indirectly  controls,  is 
controlled  by,  or  is  imder  common 
control  with  the  non-member  company. 
The  purpose  of  this  provision  is  to 
permit  a  mutual  fund  to  provide 
underwriting  compensation  in  the  form 
of  cash  or  non-cash  items  to  the 
employees  of  an  NASD  member  firm    , 
that  is  in  a  control  relationship  with  the 
mutual  fund.  The  NASD  believes  that 
the  rationale  that  underlies  the 
exception  retained  in  Subsection  l(6)(c) 
for  compensation  arrangements  between 
a  member  and-its  own  associated 
persons  is  equally  applicable  in  the 
context  of  compensation  arrangements 
between  a  non-member  company  and 
the  employees  of  the  company's 
affiliated  member  firm.  In  both  cases, 
the  compensation  arrangement  is 
internal  to  the  employer-employee 
relationship  and,  therefore,  would  not 
raise  the  supervisory  concerns  that  are 
present  in  the  compensation 
arrangements  between  a  non-member 
and  the  unaffiliated  broker/dealers 
selling  its  product.  Moreover,  it  has  not 
been  the  NASD's  practice  to  regulate  the 
internal  compensation  arrangements 
between  a  member  and  its  associated 
persons. 
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Provision  To  Be  Deleted— The 
proposed  amendments  omit  ourent 
Subsection  (1](B)  that  permits  a  member 
to  accept  cash  in  lieu  of  a  non-cash 
compensation  item  because  the 
proposed  rule  change  provides  greater 
controls  than  the  current  rule  over  the 
manner  in  which  cash  and  non-cash 
compensation  are  received  by  a  member 
and  person  associated  with  the  member. 

Article  HI,  Section  29— Variable 
Contracts 

Currently,  Section  29  which  is 
applicable  to  the  sale  of  variable 
contract  insurance  products  does  not 
contain  a  section  dealing  with  cash  and 
non-cash  compensation.  In  proposing 
similar  rule  amendments  be  added  to 
Section  29.  the  language  has  been 
changed  from  that  proposed  in  Section 
26  where  necessary  to  accommodate 
procedures  and  language  used  in  the 
variable  contracts  industry. 

Subsection  fb;fJ>— Subsection  (b)(3)  is 
proposed  to  be  adopted  to  define 
"offeror,"  "cash  compensation,"  and 
"non-cash  compensation"  in  the  same 
manner  as  proposed  to  be  defined  in 
paragraph  (b)(7)  of  Section  26. 

Subsection  (hh-tiew  Subsection  (h)  is 
proposed  to  be  created  to  provide 
guidelines  for  the  payment  of  cash  and 
non-cash  compensation  in  connection 
with  the  sale  of  variable  contracts. 
Provisions  are  substantially  similar  to 
those  contained  in  the  proposed 
subsections  of  Section  26(1).  With 
respect  to  proposed  Subsection  29(h)(2), 
the  second  sentence  does  not  appear  in 
the  comparable  provision  in  Section  26. 
The  second  sentence  clarifies  that  the 
prohibition  on  receipt  of  compensation 
by  an  associated  person  from  any  person 
other  than  the  member  with  which  the 
person  is  associated  does  not  prohibit 
arrangements,  agreed  to  by  a  member, 
where  an  insurance  company  maintains 
a  commission  account  as  a  ministerial 
service  for  a  member  and  pays 
commission  checks  from  the  account 
directly  to  associated  persons  of  the 
member.  This  exception  is  intended  to 
recognize  current  practice  in  the 
insurance  industry. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A{b)(6)  of  the 
Act,  which  require  that  the  Association 
adopt  and  amend  its  rules  to  promote 
just  and  equitable  principles  of  trade, 
foster  cooperation  and  coordination 
with  regulators,  and  generally  provide 
for  the  protection  of  the  investors  and 
the  public  interest  inasmuch  as  the 
proposed  rule  change  is  designed  to 
imiformly  regulate  the  cash  and  non- 
cash compensation  paid  to  members 
and  persons  associated  with  members  in 


connection  with  the  sales  of  investment 
company  seoirities  and  variable 
contracts. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  received  22  comments  in 
response  to  Notice  to  Members  91-25 
(May  1991)  requesting  comment  on  the 
proposed  rule  change.  A  copy  of  the 
Notice  is  attached  as  Exhibit  2  to  the 
rule  filing.  Q)pies  of  the  comment 
letters  received  in  response  thereto  are 
attached  as  Exhibit  3  to  the  rule  filing 
and  are  more  fully  discussed  under 
Section  C  of  this  Notice.  Set  forth  below 
are  the  comments  that  raised 
competitive  issues. 

Inter-Industry  Competition 

Four  commentors  of  the  22  comments 
received  in  response  to  Notice  to 
Members  91-25  (May  1991)  asserted 
that  the  proposed  rules  do  not  treat  the 
various  securities  product  market 
segments  even-handedly.  (See 
Comments  2,  3, 19,  and  22  to  the  rule 
filing.)  Two  of  the  commentors  ai^ed 
that  allowing  non-cash  compensation  to 
be  paid  to  representatives  selling 
investment  company  shares  and 
variable  contracts  gave  an  imfair 
advantage  to  those  products  over  direct 
participation  programs  ("DPPs"),  real 
estate  investment  trusts  ("REITs"),  and 
corporate  offerings.  (See  Comments  2 
and  19  to  the  rule  filing.) 

The  proposed  rule  change  is  the  latest 
in  a  series  of  NASD  proposals  and  rule 
changes  designed  to  control  the  use  of 
non-cash  compensation  in  connection 
with  a  pubUc  offering  of  securities. 
Previous  rule  filings  amending  the 
NASD's  rules  include  SR-NASD-64-2  » 
SR-NASD-86-22,3  which  established 


>  SR-NASD-B4^2  aiiMad«d  SubMctioru  5(e)  and 
5(0  of  Appendix  F  to  require  that  all  tales 
incentives  and  bonuses  be  paid  directly  by  a 
sponsor,  affiliate  of  a  sponsor  or  program  to  a 
member  and  that  such  incentives  be  [laid  only  in 
the  form  of  cash,  that  such  incenbves  be  disclosed 
in  the  offering  doctunent,  and  that  the  distribution. 
if  any,  of  such  incentives  or  bonuses  to  associated 
persons  be  controlled  solely  by  the  member.  This 
rule  change  was  approved  by  the  SEC  in  Securities 
Exchange  Act  Release  No.  20M4  (April  11, 1964), 
49  FR  1M>41  (April  16,  1964). 

*  This  rule  change  amended  Subsections  5(e)  and 
5(0  of  Appendix  F  to  prohibit  a  member  and 
persons  associated  with  a  member  (other  than  a 
member  dealing  with  persons  associated  with  that 
member)  from  directly  or  indirectly  accepting  non- 
cash sales  incentive  items  with  a  value  in  excess  of 
$50,  including  but  not  limited  to  travel  bonuses, 
prizes  and  awards.  The  rule  change  permitted  a 
member  to  provide  non-cash  salet  incantlva  items 
to  its  associated  {>ersons  in  connecttoo  with  an  In- 
house  sales  incentive  program,  provided  that  no 
sponsor  "directly  or  indirectly  partidpatas  in  or 
contributes  to  providing  such  non-casn  tales 
Incentive  items."  Approved  in  Securities  Exchange 
Act  Release  No.  26185  (October  14. 1966),  53  FR 
41262  (October  20, 1986).  ThU  rule  change  was 


restrictions  on  non-cash  compensation 
in  connection  virith  transaction  in  DPP 
units,  and  SR-NASD-88-13,*  which 
established  restrictions  on  ncMi-cash 
compensation  in  connection  with 
REITs,  and  corporate  debt  and  equity 
offerings.  The  rule  changes  resulted 
from  the  NASD's  beUef  that  the 
practices  that  were  present  in 
connection  with  the  sale  of  DPPs 
resulted  in  members  experiencing 
problems  in  supervising  their  associated 
persons  when  sponsors  of  the  DPPs 
provided  non-cash  sales  incentives, 
such  as  merchandise  and  trips  to  exotic 
locations,  directly  to  the  associated 
persons.  The  earlier  rule  adopted  by  the 
NASD  in  SR-NASD-64-2,  which 
required  that  all  compensation  be 
controlled  by  the  member,  was  found  to 
be  inadequate  in  controlling  the 
relationship  of  si>onsors  and  associated 
persons.  It  was  necessary,  therefore,  to 
adopt  in  SR-NASD-86-22  a  prohibition 
on  members  and  associated  persons 
from  accepting  any  non-cash  sales 
incentive,  except  in  connection  with  a 
member's  in-house  sales  incentive 
program. 

In  the  SEC  release  publishing  SR- 
NASD-66-22  for  comment,'  the  NASD 
addressed  comments  received  with 
respect  to  the  proposed  rule  change  to 
amend  Appendix  F,  to  Article  HI, 
Section  34  of  the  Rules  of  Fair  Practice 
("Appendix  F")  that  urged  that  if  non- 
cash incentives  were  inappropriate  in 
connection  with  the  sale  of  DPPs,  they 
are  also  inappropriate  in  connection 
with  the  sale  of  mutual  fund  and 
insurance  products.  In  response  to  these 
comments,  the  Board  of  Ciovemors 
referred  the  issue  on  whether  the 


approved  concurrently  *»ith  SR-NASD-SS-13 
which  amended  the  Interpretation  of  the  Board  of 
Governors — Review  of  Corporate  Financing,  Article 
m.  Section  1  of  the  Rules  of  Fair  Practice.  Seeing 
note  4. 

*  This  rule  diange  amended  the  Interpretation  of 
the  Board  of  (}ovemors — Review  of  Corporate 
Financing,  Article  Ql,  Section  1  of  the  Rules  of  Fair 
Practice  ("Interpretation")  to  prohibit  members  and 
associated  persons  from  accepting  non-casb  sales 
Incentives  in  excess  of  S50  per  person  per  iuuar 
annually  in  connection  with  distributions  of  public 
offerings.  With  respect  to  members'  in-hous«  sales 
incentive  programs,  a  member  is  permitted  to 
provide  non-cash  sales  incentive  items  to  associated 
persons  provided  that  no  issuer,  affiliate  of  an 
issuer  (including  an  affiliate  of  the  member)  directly 
or  indirectly  participates  in  or  contributes  to 
providing  such  non-cash  sales  incentives.  The  SBC 
approved  this  rule  change  in  Securities  F^trhany 
Act  Release  No.  26186  (October  14, 1988),  53  FR 
41265  (October  20, 1968).  Comparable  language  wu 
recently  adopted  in  Subsection  (cK6)(xi)  to  the 
Corporate  Financing  Rule,  Article  m.  Section  44  of 
the  Rules  of  Fair  Practice  ("RuleH  which  replaced 
the  IntarpreUtion  in  iU  entirely.  See  SR-NA5D-41- 
19  approved  by  the  SEC  in  Securities  Exchange  Act 
Release  No.  30567  (AprU  15. 1992),  57  FR  14597 
(April  21, 1992). 

*  Securities  Exchange  Act  Release  No.  23527 
(August  13. 1966).  51  FR  29729  (Ai^uat  20. 1966). 
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prohibition  on  non-cash  sales  incentives 
should  be  extended  to  other  ueas  to  the 
appropriate  NA^3  Conuaittees.  The 
Corporate  Financing  Committee 
determined  to  amend  the  Interpretation 
of  the  Board  of  Governors — Review  of 
Corporate  Financing.  Article  m.  Section 
1  of  the  Rules  of  Fair  Practice*  tvith 
respect  to  the  sale  of  REITs  and  debt  and 
equity  corporate  securities.  The 
Corporate  Financing  Committee  found 
that  non-cash  sales  incentives  offered  in 
connectitm  with  REITS  were 
substantially  similar  to  those  offered  in 
connection  with  DPPs. 

The  NASD  subsequently  distributed 
for  member  comment  a  proposed 
amendment  to  Article  in.  Sections  26 
and  29  of  the  Rules  of  Fair  Practice  in 
Notice  to  Members  88-17  (March  1. 
1988)  to  prohibit  members  and  their 
associated  persons  from  accepting  non- 
cash sates  incentives  offered  by 
underwriters,  investment  companies, 
advisers  to  investment  companies,  or 
their  affiliates  in  connection  with  sales 
of  investment  company  and  variable 
contract  products/  The  Investment 
Companies  Committee  and  the  Variable 
Contracts  Committee  concluded,  as  a 
result  of  their  review  of  the  comments, 
that  a  complete  prohibition  of  non-cash 
sales  incentives  was- unnecessary 
because  the  problems  experienced  by 
members  in  supervising  their  associated 
persons  in  connection  with  the  sale  of 
direct  participation  programs  are  not 
present  in  the  sale  of  mutual  fund 
securities  and  insurance  products.  As  a 
result  of  the  comments  received  in 
response  to  Notice  to  Members  88-17, 
the  Investment  Companies  and  Vari^le 
Contracts  Committees  issued  another 
proposal  in  Notice  to  Members  89-51 
()uly  1989)  to  amend  Article  III.  Section 
26  of  the  Rules  of  Fair  Practice  to 
impose  a  record-keeping  requirement 
with  respect  to  the  receipt  of  non-cash 
sales  incentives  for  the  retail  sale  of 
investment  company  securities  and 
require  that  luidenfvriters  pay  any  cash 
or  non-cash  concession  to  members  and 
not  directly  to  associated  persons  of 
members.  As  set  forth  in  Notice  to 
Members  91-25  (May  1991).  attached  as 
Exhibit  2  to  the  rule  filing,  the  NASD 
received  six  comment  letters  in 
response  to  Notice  to  Members  89-51 
duly  1989).  As  a  result  of  further 
consideration,  the  NASD  Board  of 
Governors  determined  not  to  prohibit 
non-cash  sales  incentives  in  connection 
with  the  sale  of  mutual  fiind  and 
variable  contiact  products  on  the 


recommendation  of  the  bvestmeat 
Companies  and  Variable  Contracts 
Committees  that  the  problems  present 
with  respect  to  the  payment  of  non-cash 
sales  incentives  in  connection  with 
DPPs  are  not  apphcable  to  sales  of 
mutual  fund  and  variable  contract 
securities.*  Notice  to  Members  91-2S 
(Kfay  1991)  pubhshed  for  comment 
provisions  similar  to  those  published  in 
Notice  to  Members  89-51  Only  1989), 
but  added  similar  requirements  to 
Article  m.  Section  29  of  the  Rules  of 
Fair  Practice  (Variable  Contracts  Rale) 
that  had  been  proposed  in  connection 
with  Article  m.  Section  26  of  the  Rules 
of  Fair  Practice  (Investment  Company 
Rule). 

Based  on  the  foregoing,  the  Board  of 
Governors  has  considered  the 
apphcability  to  mutual  fond  and 
variable  contract  securities  of  the  type  of 
across-the-board  prohibition  on  the 
receipt  of  non-cash  sales  incentives  that 
was  adopted  with  respect  to  DPPs, 
REITs  and  debt  and  equity  corporate 
securities  since  1986.  The  Board  has 
found  that  the  type  of  supervisory 
problems  associated  with  sponsors  of 
DPPs  providing  non-cash  incentives  to 
associated  persons  of  member  firms  is 
not  present  in  connection  with  the  sale 
of  mutual  fcmd  and  variable  contracts 
products.  In  this  connection,  the 
requests  for  comment  on  the  proposals 
related  to  mutual  fund/variable 
contracts  products  have  not  resulted  in 
comments  from  members  that  they  are 
experiencing  supervisory  problems  due 
to  the  payment  of  mm-cash  incentives 
similar  to  the  comments  that  were 
received  in  connection  with  the  rule 
change  filed  in  SR-^ASD-86-22.  To  the 
contrary,  the  mutual  fund/variable 
contfscts  industries  have  long 
maintained  that  non-cash  sales 
incentives  have  been  paid  in  connection 
with  sales  without  causing  any 
supervisory  problem  for  the  member 
firm."  The  Board  has  determined  that 
functional  regulation  of  the  receipt  of 


*  $••  Mpfo  note  3. 

'  S««  Socnhtiai  Exchange  Act  ReIsM*  No  26\8S 
(Octobor  14.  198S).  53  FR  41262  (Octobat  20.  19aa). 
footnote  at  4}2e5. 


■  Saa  comment  laitor  of  th«  AmericaB  Counci)  of 
Life  buurascs  Companiat  (Coounaol  Lattar  h4o.  2) 
which  sals  forth  at  paga  13  et  ieq  an  arguBanl 
distinguishing  the  sales  practice*  of  the  tosuranca 
industry  in  compaiisoo  to  those  of  the  DPP 
industry. 

■The  diffataot  exparienca  of  aMmfaars  lelaled  to 
supervisory  control  may  be  bacwiaa  aaaodalad 
persons  of  mambars  that  sail  DPP  product*  wilt 
gaoerally  only  ssU  DPP  products  (i.a..  sacaritia* 
products),  while  auorialad  petiona  that  mII  Butisal 
fund  or  insiiranca  company  pcottacts  will  gaoerally 
sell  both  iMO-McutitiM  ind  ncuritiaa  pcoditcta. 
Thus,  one  of  the  difiataoca*  asaociaied  wMb 
regulating  securitiaa-raUtad  coapaniatioa  of 
associated  persons  that  tall  mutual  taoA*.  or 
insurance  products  is  that  Ihair  GoaapaMMtiaa  wiU 
also  covet  salaa  of  noo-iecuiitia*  pnidMCIa  whidi 
are  not  sub^  t«  NASD  iuradidiaB.  Saa  I 
6. 


non-cash  sales  incentives  is  appropriate, 
i.e.,  that  non-cash  sales  incentives 
should  be  regulated  in  a  manner  that  is 
appropriate  to  the  characteristics  of  each 
product.  In  the  case  of  muttial  funds  and 
insurance  pnxiucts.  the  NASD  believes 
that  prospectus  disclostire  and 
recordkeeping  recjuirements  will  permit 
the  NASD  to  identify  potential  abuses  in 
the  examination  process  and  will  ensure 
that  investors  are  aware  of  all 
distribution  compensation,  ther^y 
providing  regulation  appropriate  to  the 
manner  in  which  stKJi  products  are 
sold,  in  addititm  to  ensuring  that 
members  maintain  supervisory  control 
over  the  receipt  of  compensation  by 
their  associated  persons.*** 

Therefore,  the  NASD  believes  that  the 
proposed  rule  change  does  not  result  in 
an  impact  on  the  competition  between 
sales  of  mutual  fund/variable  contract 
products  and  the  sale  of  DPPs,  REITs, 
and  debt  and  equity  corporate  securities 
that  is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

Competition  Between  Entities  With  In- 
House  Broker/Dealers  and  Entities  With 
Affiliated  Broker/Dealer  Entities 

Two  commentors  on  the  proposed 
exception  for  payments  to  in-house 
memoers  stated  that  the  proposed  rule 
change  would  give  an  unfair  advantage 
to  insurance  companies  and  mutual 
funds  that  are  registered  as  broker/ 
dealers  and  market  their  own  prodiicts 
rather  than  market  their  products 


"The  NASD  alao  filed  a  lattar  tobnuttad  with  Ika 
Commissioa  providing  further  explanation  of  the 
NASD's  rationale  for  ragulatmg  the  receipt  of  non- 
cash compensation  by  broker/dealers  in  coanaction 
with  the  sale  of  mutiMi  hmd/variable  contract 
products  in  a  differeDl  manaar  from  that  of  DPP 
products  and  REITs.  Sea  latter  to  Selwyn 
Notelovitz.  Branch  Chief.  Ovet-the-Countar 
Regulation,  Division  of  Market  Regulation  from 
Suzaane  Rothwell.  Associate  General  Connsai, 
NASD,  dated  November  25. 1992. 

The  letter  apprised  the  Conunissioa  that  in 
connection  with  DPPs,  the  NASD  received 
complaints  from  members  regardiag  the  receipt  of 
non-cash  sales  incentives,  some  of  which  asked  for 
regulation  of  the  receipt  of  non-cash  sale* 
incentive*,  some  of  which  asked  for  regulation  of 
the  receipt  of  non-cash  sala*  incaobva*  in  the  form 
of  a  total  prohibition.  By  contrast,  the  NASD  did  not 
receive  similar  complaints  with  respect  to  mutual 
fund/vahabia  contract  sale*.  This  letter  also 
reiterated  the  NASD's  position  that  there  has  oat 
been  any  indication  of  a  supervisory  problam 
regarding  the  receipt  of  non-cash  incentives  by 
associated  persons  selling  mutual  funds/variable 
contracts. 

Finally,  the  tetter  of  November  25. 1992. 
informed  the  Commissioa  that  there  were  industiy 
differences  thai  led  to  the  NASD's  cooclusioa  that 
a  total  prohibition  of  non-cash  sales  Incentlvaa  wu 
not  aecaiiat)!  ia  conaactioo  with  the  sahi  of  mutual 
fund/vafiablacaattKt  pwidacts  For  axampte, 
mutual  fuBd/«ariabla  coatiact  Industrias  tmd  to  ba 
integrated,  and  iMcauaa  moat  of  the  sales  ax* 
generated  by  non -securities  products,  the  NASD 
believe*  it  would  be  difficolt  to  separately  regulate 
t^  sacncity  product  sale*. 
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through  whoUy-owned  subsidiaries. 
(See  Comments  16  and  22  to  the  rule 
filing.)  Seven  conunentors  argued  that 
compensation  received  from  an 
affiliated  or  commonly  controlled 
source  should  be  treated  the  same  as 
compensation  from  the  employing 
member.  (See  Conunents  1,  3, 13, 15, 16, 
18,  and  20  to  the  rule  filing.)  The  NASD 
agrees  and  has  added  Subsections 
26(l)(6)(d)  and  29(h)(6)(d)  to  this 
proposal  to  provide  for  compensation 
arrangements  between  a  non-member 
company  and  its  sales  personnel  who 
are  registered  representatives  of  an 
NASD  member,  where  the  member 
controls,  is  controlled  by,  or  is  under 
common  control  with  the  non-member. 

Competition  Between  Entities  With  In- 
House/Affiliated  Broker/Dealers  and 
Entities  Without  an  In-House/Affiliated 
Broker/Dealer 

One  commentor  argued  that  the 
proposed  rule  change  provides  an  imfeir 
advantage  to  mutual  funds  that  are  sold 
through  an  in-house  sales  force  as 
compared  to  independently  distributed 
funds.  (See  Comment  22  to  the  rule 
filing.)  It  was  stated  that  it  is  the 
practice  for  broker/dealer  firms  to  pay 
their  sales  representatives  a  higher 
commission  for  the  sale  of  a  proprietary 
mutual  fund  than  they  pay  with  respect 
to  sales  of  an  independently  distributed 
fund.  This  practice,  it  was  argued, 
creates  an  incentive  for  the  sales 
representative  to  sell  a  proprietary  fund 
regardless  of  the  relative  merit  of  the 
fund  vis-a-vis  an  independent  fund.  The 
commentor  requested  that  any  special 
compensation  to  be  paid  to  the  sales 
force  for  the  sale  of  a  proprietary 
product  be  disclosed  to  investors. 

The  NASD  believes  that  the  proposed 
rule  change  will  not  place  mutual  funds 
without  an  in-house  or  affiliated  broker/ 
dealer  ("independent  mutual  funds")  at 
a  competitive  disadvantage  that  is 
greater  than  they  already  experience  vis- 
a-vis mutual  funds  with  an  in-house  or 
affiliated  broker/dealer  ("integrated 
mutual  funds").  All  mutual  funds  (and 
insurance  companies)  are  equally  in  a 
position  to  determine  whether  to 
integrate  their  sales  effort  by 
estabUshing  a  broker/dealer  for  the  sales 
of  their  product.  The  NASD  beheves 
that  where  an  integrated  mutual  fund 
sells  a  proprietary  product,  such  mutual 
fund  is  naturally  in  a  position,  through 
its  cash  compensation  structure  and 
employer/employee  relationship,  to 
encourage  the  sales  of  its  proprietary 
product  by  its  in-house  or  affiUated 
broker/dealer  sales  force.  To  expect 
otherwise  is  unrealistic.  Moreover, 
where  a  broker/dealer  is  in  a  position  to 
sell  the  mutual  fund  products  of  a 


mutual  fund  other  than  that  with  which 
it  is  affiliated,  it  is  likely  that  non-cash 
compensation  will  be  compensation  that 
will  be  based  on  total  sales  of  securities 
products  of  all  issuers  and  on  sales  of 
non-securities  products,  not  just  sales  of 
the  affiUate's  securities.  (See  Comment 
13  to  the  rule  filing.)  Finally,  the 
exception  for  compensation 
arrangements  of  integrated  mutual  funds 
is  consistent  with  the  NASD's  long-term 
policy  to  not  regulate  the  internal 
compensation  arrangements  between 
associated  persons  and  their  employer. 

The  NASD  beheves,  therefore,  that 
there  is  no  additional  burden  on 
competition  as  a  result  of  the  exception 
for  compensation  arrangements  related 
to  a  mutual  fund's  or  insurance 
company's  in-house  sales  force  that  is 
not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act, 
as  amended. 

Based  on  the  foregoing,  the  NASD 
beheves  that  any  burden  on  competition 
resulting  from  the  proposed  rule  change 
is  necessary  and  appropriate  in 
furtherance  of  the  purposes  of  the  Act, 
as  amended,  and  is  outweighed  by  the 
need  for  members  to  control  the 
payment  to  their  associated  persons  of 
any  compensation  received  in 
connection  with  the  sale  of  mutual  fund 
and  insurance  products,  the  enhanced 
ability  of  the  NASD  to  identify  potential 
abuses  through  the  examination  process 
as  a  result  of  the  expanded  record- 
keeping requirements,  and  the  enhanced 
investor  protection  which  will  result 
bom  the  expanded  prospectus 
disclosure. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Member's,  Participants,  or  Others 

The  proposed  rule  change  was 
published  for  comment  in  Notice  to 
Members  91-25  (May  1991)  ("Notice"). 
Twenty-two  comments  were  received  in 
response  thereto.  A  copy  of  Notice  to 
Members  91-25  is  attached  as  Exhibit  2 
to  the  rule  filing.  A  Copy  of  each 
comment  letter  received  in  response 
thereto  is  attached  as  Exhibit  3  to  the 
rule  filing.  Of  the  22  comment  letters 
received,  10  were  in  favor  of  the 
proposed  rule  change,  6  were  opposed, 
and  6  offered  comments  but  expressed 
no  opinion. 

$100  Gift  Limitation— The  most 
frequent  comment  made  concerned  the 
proposal  published  in  the  Notice  which 
would  have  excepted  gifts  under  $100 
in  value  from  the  obligation  to  be 
disclosed  in  the  prospectus.  (Proposed 
Section  {l)(5){a)  to  Section  26  and 
Section  {h)(5)(a)  to  Section  29.)  The 
original  proposal  published  for 


comment  in  the  Notice  would  have 
required  that  the  receipt  of  such  items 
be  subject  to  the  record -keeping 
requirement  proposed  in  Subsection 
(1)(1)  to  Section  26  and  to  Subnection 
(h)(1)  to  Section  29.  Ten  commentors 
recommended  that  such  gifts  be 
excluded  from  the  recordkeeping 
requirements.  (See  Comments  6,  7, 8. 
11, 12, 14, 15, 16, 17,  and  18  to  the  rule 
filing.)  Moreover,  one  commentor 
suggested  that  the  $100  limitation  be 
adjusted  according  to  an  inflation  index 
in  order  to  make  the  standard  more 
flexible.  (See  Comment  7  to  the  rule 
fiUng.)  Similarlv,  three  commentors 
reouested  that  the  provisions  of  current 
Subsection  (1)(3)(C)  which  set  forth 
items  that  are  not  considered  to  be  of 
material  value,  proposed  to  be  deleted, 
be  retained  for  tne  purpose  of  excluding 
those  items  from  both  the  recordkeeping 
and  prospectus  disclosure  requirements. 
(See  Comments  7,  8,  and  18  to  the  rule 
fiUng.)  Another  commentor  suggested 
that  members  be  permitted  to  rely  in 
good  faith  on  letters  bxym  offerors 
documenting  the  number  and  value  of 
non-cash  gifts  of  nominal  value.  (See 
Comment  17  to  the  rule  filing.) 

In  response  to  these  comments,  the 
NASD  changed  its  proposal  to  exclude 
gifts  under  $100  from  the  recordkeeping 
requirement  set  forth  in  proposed 
Subsection  (])(1).  The  NASD  is  also 
providing  the  requested  flexibiUty  by 
further  amending  the  proposed  rule 
change  in  proposed  Subsection  (l)(5)(a) 
to  allow  the  Board  of  Governors  to 
determine  the  annual  Umit  on  annual 
gifts.  Subsections  26(1)(1),  26(l)(5)(a). 
29(h)(1),  and  29(h)(5)(a)  have  thus  been 
amended.  The  NASD  has,  however, 
determined  that  retention  of  the  original 
structiire  of  Subsection  26(1)(2)(C) 
setting  out  items  that  do  not  have  a 
material  value  is  not  necessary  to  the 
revised  structure  of  the  proposal. 

Training  and  Educational  Meetings — 
Commentors  also  recommended  that  the 
NASD  exclude  reimbursements  for 
educational  and  training  seminars  from 
the  recordkeeping  requirements.  As 
originally  proposed  in  the  Notice,  such 
expense  reimbursements  would  only  be 
excluded  fix>m  the  requirement  of 
disclosive  in  the  offering  document. 
(See  Comments  14  and  18  to  the  rule 
filing.)  In  addition,  one  commentor 
requested  clarifications  as  to  whether 
the  social  activity  expenses  associated 
with  educational  ana  training  programs 
may  be  reimbursed  and  what 
recordkeeping  and  disclosure 
requirements  would  apply.  (See 
Comment  11  to  the  rule  filing.)  Four 
commentors  suggested  that  educational 
training  not  be  restricted  exclusively  to 
locations  where  the  member  maintains 


7026 


Federal  Regiiter  /  VoL  58.  No.  21  /  Wednesday,  February  3,  1993  /  Notices 


offices.  (See  CommeDts  1, 3. 11.  and  15 
to  the  ni]e  fiUeg.) 

The  NASD  has  considered  these 
comments  and  detennhwd  to  ameod  the 
proposal  to  permit  educational  and 
training  meetings  to  be  held  at  or  in  die 
vicinity  of  an  office  of  the  offeror. 
Subsections  26(l)(5)(b)  and  29(h)(5)(b) 
have  thus  been  amended.  The  NASD 
has  determined  to  retain  the 
recordkeeping  requirements  for 
reimfaurseiments  of  training  expenses, 
however,  reimbursements  are  believed 
to  be  considerable  and  should  be  set 
forth  as  such  on  the  books  and  records 
of  a  member  firm. 

Exception  for  Commission 
Accounts — One  commentor 
recommended  that  the  language  of 
proposed  Subsection  29(h)(2)  be 
amended  to  avoid  conflicting  with  state 
insurance  laws  by  deleting  any 
reference  to  a  "commission"  or 
"ministerial  service."  (See  Comment  13 
to  the  rule  filing.)  The  NASD 
determined  that  the  changes 
recommended  by  this  commented  would 
confiise  the  rule  language  and  not  make 
clear  the  narrow  scope  of  the  exception 
intended  to  be  available  under 
Subsection  29(h)(2). 

Elimination  ojf  Requirement  to  Beceive 
Cash  Instead  of  Non-Cash 
Compensation — One  commentor  was  in 
favor  of  the  ehmination  of  current 
Section  26(lKlKB)  which  requires  that  a 
member  elect  to  receive  cash  in  lieu  of 
non-cash  compensation.  (See  Comment 
18  to  rule  filing.)  The  current  provisions 
of  Subsection  26(1)  apply  to 
compensation  arrangements  between 
members.  The  proposed  rule  change 
modifies  this  subsection  to  be 
applicable  to  compensation 
arrangements  between  offerors  and 
members.  In  this  context,  the 
requirement  would  be  imposed  on 
offerors  and  appears  inappropriate. 
Moreover,  the  NASD  believes  that  the 
currently  available  option  to  receive 
cash  is  rarely  used. 

b^mal  NASD  Consideration  of  the 
Proposed  Rule  Change — One 
commentor  stated  that  a  compromise 
proposal  had  been  developed  between 
representatives  of  the  various  industry 
segments  which  was  not  reflected  in  the 
proposed  rule  change.  It  is  argued  that 
the  compromise  was  intended  to 
provide  a  "level  playing  field."  (See 
Comment  3  to  the  rule  filing.)  A 
determination  of  the  Board  of  Governors 
is  final  action  by  the  NASD  with  respect 
to  a  proposed  rule  change.  Any  earlier 
discussions  in  committee  do  not 
represent  final  action  of  the  NASD. 

Record-Keeping/ Prospectus 
Disclosure  Rt^iuirements — ^Two 
com  mentors  suggested  recyiiring  record- 


keying  and  prospectus  disclosure  of 
compensation  agreements  between  a 
registered  representative  and  the 
emplojring  member  as  a  means  of 
assuring  siiitabibty  and  a  level  playing 
field.  (See  Comments  9  and  22  to  the 
rule  filing.)  The  NASD  beUeves  the 
current  record-keeping  proposals  to  be 
sufficient  and  does  not  perceive  a 
regulatory  rationale  to  adopt  a  rule 
regulating  a  member's  internal 
compensation  structure  with  its  own 
salespersons. 

Three  commmitors  asserted  that  the 
requirement  that  broker/dealers  keep 
records  for  incentives  received  and  paid 
to  their  sales  force  is  excessive  and 
supported  additional  disclosure  as  a 
better  alternative.  (See  Comments  4, 10. 
and  15  to  the  rule  filing.)  It  was  stated 
that  it  is  difficuh  to  determine  and  break 
out  die  cost  of  such  non-cash  incentives. 
(See  Comment  15  to  the  rule  filing.)  The 
purpose  of  the  proposed  record-keeping 
requirements  is  to  enhance  member 
control  over  the  flow  of  compensation 
from  mutual  funds  and  insurance 
companies,  which  the  recommended 
prospectus  disclosure  would  not 
accomplish.  The  NASD  believes, 
further,  that  men^rs  will  not  find  it 
inappropriately  difficult  to  break-out  the 
coet  of  non-cash  incentives  from  the 
value  of  cash  payments. 

Authority  to  Require  Prospectus 
Dtsciosure— Three  commentors 
questioned  the  need  for  the  added 
prospectus  disclosure  requirements  and 
two  of  these  comments  included 
statements  th^  the  NASD  lacks  the 
authority  to  promulgate  additional 
prospectus  requirements.  (See 
Comments  3, 13,  and  20  to  the  rule 
filing.)  The  SEC,  through  its  rules  and 
through  its  review  and  approval  of  the 
rules  of  the  NASD  pursuant  to  section 
19(b)(1)  of  the  Act,  has  recognized  the 
special  obligation  of  the  NASD  to 
specify  disclosure  in  the  prospectiis 
related  to  underwriting  compensation 
and  related  arrangements.  Item  508  of 
Regulation  S-K  requires  that  the  Plan  of 
Distribution  section  of  the  offering 
document  include  a  statement  of  the 
underwriting  compensation  as 
determined  by  the  NASD.  Schedule  E  to 
the  NASD's  By-Laws  includes  in 
Section  6  thereof  a  provision  requiring 
disclosure  in  the  offering  document  of 
the  identity  of  any  qualified 
independent  underwriting  and  the 
relationship  between  the  member  and 
the  issuer.  The  Corporate  Financing 
Rule.  Article  III.  Section  44  of  the  Rules 
of  Fair  Practice  requires  disclosure  in 
the  offering  document  of  ail  items 
deemed  to  l>e  compensation  by  the 
NASD.  The  NASD  believes  that  review 
and  approval  of  the  prospectus 


disclosure  proposed  herein  by  the  SEC 
pursuant  to  section  19(b)(1)  of  the  Ad, 
after  pikilicatian  for  public  comment, 
provides  the  requisite  authority  to  the 
NASD  to  impose  such  requirements. 
Cena^  Comments:  One  insurance 
industry  commentor  argued  that  the 

Proposed  rule  change  imposed  unfiiir 
urdens  on  the  insurance  industry  and 
will  require  dramatic  changes  in 
insurance  industry  compensation 
practices  without  apparent  justification. 
(See  Comment  3  to  the  rule  filing.) 
Furthermore,  it  was  the  opinion  of  two 
commentors  that  without  additional 
changes,  the  proposed  amendment 
would  disrupt  the  traditional  sales 
incentive  programs  which  exist  in  the 
insurance  industry.  (See  Comments  3 
and  20  to  the  rule  filing.)  One 
commentor  stated  that  permitting  non- 
cash compensation  would  not  promote 
high  standards  of  commercial  honor  or 
self-discipUne  amcmg  manors.  (See 
Comment  21  to  the  rule  filing.)  The 
NASD  believes  that  the  proposed  rule 
change  will  benefit  investors  and  the 
mutual  fund/ variable  contracts 
industries  by  uniformly  regulating  the 
cash  and  non-cash  compensatim  paid 
to  members  and  persons  associated  with 
members  in  connection  wnth  the  sales  of 
investment  company  securities  and 
variable  contracts.  The  NASD  does  not 
believe  that  the  changes  to  the 
compensation  structure  required  by  the 
proposed  rule  change  are  materially 
biudensome  to  the  insurance  industry. 
The  NASD  believes  the  changes  are 
necessary  in  the  interest  of  tfauB  investing 
public. 

One  commentor  recommended  the 
proposed  rule  change  "•  •  '  be 
expanded  to  prohibit  the  request,  offer, 
receipt  or  payment  to  a  member  *  *  * 
of  any  compensation  other  than 
prospectus  disclosed  sales  charges,  1^>- 
1  plan  fees  and  services  fees,  which 
compensation  is  based  upon  a 
percentage  or  other  formula  derivation 
of  sales  of  the  offeror's  fund(s)  by  a 
member."  (See  Comment  8  to  the  rule 
filing.)  The  NASD  does  not  agree  with 
this  commentor's  proposal  to  eliminate 
all  non-ca^  compensation,  preferring  to 
regulate  the  receipt  of  such  form  of 
compensation. 

Request  for  Clarification:  Clarification 
was  requested  by  conunentors  on 
several  issues.  Two  commentors  asked 
whether  compensation  by  an  issuer  of  a 
registered  representative  for  the  sales  of 
non-securities  is  required  to  go  through 
the  employing  member.  (See  Comments 
1  and  3  to  the  rule  filing.)  A  third 
commentor  wanted  the  NASD  to  clarify 
how  fees  paid  to  a  registered 
representative  for  administrativ* 
services  should  be  treated.  (See 
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Comment  11  to  the  rule  filing.) 
Clarification  was  also  requested 
regarding  the  manner  in  which  a  broker/ 
dealer  records  and  maintains  books 
reflecting  non-cash  compensation.  (See 
Comment  18  to  the  rule  filing.) 

The  NASD  Rules  of  Fair  Practice  do 
not  apply  to  transactions  involving 
exempt  securities  and  non-securities 

Eroducts.  The  Rules  of  Fair  Practice  do. 
owever,  apply  to  the  payment  of 
administrative  fees.  Members  are 
encouraged  to  review  these  Rules. 
Furthermore,  the  NASD  declines  to 
mandate  an  exact  form  in  which  such 
records  should  be  kept  in  order  to  meet 
the  requirements  of  the  rule  in  order  to 
provide  members  with  leeway  to 
establish  individual  procedures  in 
accordance  with  the  type  of  business 
that  the  member  transacts. 

in.  Date  of  EffiBctiveneas  of  the 
Propoaed  Rule  <T««"b«  and  Timing  for 
Commiaaion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(li)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comnients 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Secxmties  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  AH 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  24, 1993. 


For  the  Commitslon,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  200.3O-3(aKl2). 
Mai^garal  H.  McFarUnd. 
Deputy  Secntary. 

IFR  Doc.  93-2523  Filed  2-2-«3;  8:45  am] 
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[nilian  Nol  34-317t4;  FNe  No.  8R-0CC- 
92-38] 

Setf-Reguiatory  Organization*;  Tha 
Options  Claaring  Corporation;  Ordar 
Approving  Propoaad  By-Law  Changaa 
RalaUng  to  OCC'a  Authority  to  Impoaa 
Exarda*  Raatrfctlona 

January  27, 1993. 

On  November  12, 1992.  The  Options 
Qearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  (File  No.  SR- 
OCC-92-38)  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  (the  "Act").'  The  proposed  rule 
change  will  amend  article  VI,  section 
17(a)  of  the  OCC's  By-laws  and  add  an 
interpretation  to  article  VI,  section  17(b) 
of  OCC'S  By-laws  regarding  OCC's 
authority  to  impose  an  exercise 
restriction.  The  Commission  published 
notice  of  the  proposed  rule  change  in 
the  Federal  Register  on  December  4, 
1992.*  No  comments  were  received.  For 
the  reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

I.  Descriptioa 

The  proposed  rule  change  will  amend 
article  VI.  section  17(a)  of  OCC's  By- 
laws. The  proposal  will  allow  OCC  to 
impose  an  jexercise  restriction  consistent 
with  that  of  a  national  securities 
exchange  ("exchange")  on  all  its 
clearing  members  who  hold  the 
particular  series  of  options  being 
restricted  by  the  exchange. 

Under  the  current  language  of  article 
VI,  section  17(a)  of  OCC's  By-laws, 
whenever  an  exchange,  acting  pursuant 
to  its  rules,  imposes  exercise  restrictions 
on  a  particular  series  of  options.  OOC  is 
authorized  to  im{>ose  similar  exercise 
restrictions  in  respect  of  all  its  clearing 
members  who  are  members  of  that 
particular  exchange.  However,  article 
VI,  section  17(a)  of  OCCs  By-laws  does 
not  grant  OCC  the  authority  to  impose 
similar  exercise  restrictions  on  clearing 
members  who  hold  the  same  series  of 
options  on  another  exchange.  As  a 
result,  those  clearing  members  who  are 
members  of  the  exchange  imposing  the 


restriction  are  prohibited  from 
exercising  the  restricted  series  of 
options,  while  those  who  are  not 
members  of  such  exchange  are,  in  efiiact, 
exempt  from  the  restriction.  If  OOC 
wants  to  impose  a  consistent  restriction 
on  all  of  its  members,  it  is  required  to 
call  an  emergency  meeting  of  the  Board 
of  Directors.  The  proposed  revisions  to 
article  VI,  section  17(a)  of  OCC's  By- 
laws will  give  the  OCC  the  authority  to 
impose  an  exercise  restriction  consistent 
with  that  of  an  exchange  on  all  its 
clearing  members,  whether  or  not  the 
clearing  members  are  members  of  such 
exchange,  without  the  necessity  of 
convening  a  Board  of  Directors  meeting. 

OCC  also  is  proposing  to  delete 
language  from  article  VI.  section  17(a)  of 
OCC's  By-laws  which  provides  for  the 
automatic  imposition  of  exercise 
restrictions  on  a  particular  series  of 
options  consistent  with  an  exercise 
restriction  imposed  by  an  international 
market.  OCC,  however,  will  still  have 
the  authority  to  impose  an  exercise 
restriction  consistent  with  that  of  an 
international  market  under  secticHi  17(b) 
of  article  VI  of  the  OCC's  By-laws 
should  circumstances  require  it.* 

OCC  is  proposing  to  delete  language 
frt>m  section  17(a)  of  article  VI  of  the 
OCC's  By-laws  resp>ecting  an  exchange's 
reason  for  imposing  an  exercise 
restriction.  Currently,  an  exercise 
restriction  goes  into  effect  only  if  the 
exchange  imposes  a  restriction  because 
it  is  advisable  in  the  interests  of 
maintaining  a  fair  and  orderly  market, 
or  is  otherwise  in  the  public  interest  or 
for  the  protection  of  investors.  This 
revision  will  permit  the  OCC  to  impose 
an  exerdse  restriction  without 
reviewing  the  reasoning  behind  the 
exchange's  decision. 

Finally,  an  interpretation  is  being 
added  to  article  VI,  section  17(b)  of 
OCC's  By-laws.  The  interpretation  will 
delegate  to  OCC's  Chairman,  the 
President  or  the  delegatee  of  either  of 
them  the  initial  decision  to  impose  an 
exercise  restriction  pursuant  to  article 
VI.  section  17(b)  of  OCCs  By-laws, 
subject  to  review  and  ratification  by  the 
Board  of  Directors  at  its  next  regularly 
scheduled  meeting. 

n.  Discussion 

The  Commission  believes  that  OOCs 
proposed  rule  change  is  consistent  vrith 
section  17A  of  the  Act  and,  specifically, 


'  15  U.S.C  78«(b)(l). 
'  Securitie*  Exchang*  Act 
(November  30, 1992).  57  FR  57522. 


No.  31534 


*  Artid*  VI.  Mction  17(b)  anpoww*  OOCi  Board 
of  Director*  to  impoM  rMtiictloM  on  merclMt  of 
one  or  mora  laria*  of  opboo*  a*  Iha  Board  imatt 
advisable  in  the  interest  of  matnlalning  a  (air  aod 
orderly  market  in  options  contracts,  or  in 
undarlying  secuhtias.  or  otharwisa  deems  adviadbie 
in  the  public  interest  or  for  the  protection  of 
investors. 
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with  sections  17A{b)(3)  (A)  and  (F) 
thereunder*  Sections  17A(b)(3)  (A)  and 
(F)  of  the  Act  require  that  a  clearing 
agency  be  organized  and  its  rules  be 
designed  to  enable  it  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  its  custody  or  control  or  for 
which  it  is  responsible.  Section 
17A(b)(3)(F)  of  the  Act  also  requires  that 
the  rules  of  a  clearing  agency  be 
designed  to  enable  it  to  protect  investors 
and  the  public  interest. 

The  purpose  of  the  proposed  By-law 
change  is  to  enhance  OCC's  ability  to 
protect  investors  by  allowing  it  to 
imp>ose  exercise  restrictions  in  a  timely, 
equitable  and  prudential  manner.  The 
imposition  of  an  exercise  restriction  on 
members  of  one  exchange,  but  not 
another,  creates  a  disparity  in 
contractual  rights  among  holders  of  the 
same  series  of  options  since  identical 
options  (that  is.  options  covering  the 
same  underlying  interest  and  having  the 
same  exercise  price  and  expiration  date) 
are  simultaneously  traded  on  more  than 
one  United  States  options  market.  In 
order  to  prevent  such  a  disparity.  CXX 
must  convene  an  emergency  meeting  of 
the  Board  of  Directors,  pursuant  to 
article  VI.  section  17(b)  of  CXX:'s  By- 
laws, to  obtain  the  authority  to  impose 
a  similar  exercise  restriction  on  all  its 
clearing  members  who  hold  the 
particular  series  of  options.  An 
emergency  Board  meeting  for  these 
purposes,  however,  is  operationally 
burdensome  as  it  is  difficult  to  convene 
the  Board  witbin  the  time  constraints 
demanded  by  the  events  compelling  a 
restriction.  The  imposition  of  similar 
restrictions  on  all  clearing  members 
would  generally  be  necessary  in  order  to 
protect  investors  and  maintain  a  fair  and 
orderly  market.  The  Commission 
believes  that  this  proposal  is  consistent 
witb  the  provisions  of  section 
17A(b)(3)(F)  of  the  Act  because  OCC's 
rules  are  designed  to  protect  investors 
and  the  public  interest. 

The  OCC  has  made  a  review  of  the 
international  markets  and  concluded 
that  many  of  the  exercise  restrictions 
placed  on  options  by  international 
markets  were  based  on  reasons  generally 
unique  to  those  markets.  Section  17(a) 
of  article  VI  of  CXX's  By-laws  gave 
international  markets  the  ability  to  halt 
trading  on  markets  in  the  United  States, 
regardless  of  the  relevance  to  the  United 
States  markets  of  the  event  compelling 
the  international  market's  decision.  The 
deletion  in  section  17(a)  of  article  VI  of 
OCC's  By-laws  will  grant  OCC  the 
flexibility  to  evaluate  the  decision  of  the 
international  market  prior  to  imposing  a 
similar  restriction  in  tbe  United  States. 


If  the  OCC  deems  it  advisable,  it  may 
impose  the  restriction  under  section 
17(b)  of  article  VI  of  OCC's  By-laws.  The 
Commission  believes  that  this  proposal 
is  consistent  with  the  provisions  of 
section  17A(b)(3)(F)  of  the  Act  which 
requrie  the  rules  of  a  clearing  agency  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions. 

The  Commission  believes  that  an  OCC 
review  of  an  exchange's  rationale  for 
imposing  an  exercise  restriction  may 
delay  the  implementation  of  a  necessary 
restriction.  Moreover,  exchanges,  like 
OCC,  are  self-regulatory  organizations 
and  are  required  to  have  rules  that, 
among  other  things,  are  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing  and  settling 
securities,  and  to  protect  investors  and 
the  public  interest.*  Therefore,  it  is 
reasonable  for  OCC  to  assume  that  an 
exchange  will  impose  exercise 
restrictions  when  it  finds  good  cause  for 
doing  so  and  only  when  the  exercise 
restriction  is  designed  to  protect 
investors  and  the  public  interest. 

The  interpretation  added  to  section 
17(b)  of  article  VI  of  OCC's  By-laws, 
which  delegates  the  authority  of  the 
Board  to  impose  an  exercise  restriction, 
expedites  the  imposition  of  an  exercise 
restriction.  When  the  need  arises  to 
impose  an  exercise  restriction,  typically, 
there  is  insufficient  time  to  call  an 
emergency  meeting  of  the  Board  of 
T)irectors.  This  interpretation  will 
permit  OCC  to  respond  more  rapidly  to 
market  developments,  and  thereby 
enhance  its  ability  to  safeguard  the 
securities  and  funds  under  its  control  in 
accordance  with  the  requirements  of 
section  17A(b)(3)(F)  of  the  Act. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act, 
and  in  particular  with  section  17A  of 
the  Act,  and  with  the  rules  and 
regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,«  that  the 
proposed  rule  change  (File  No.  SR- 
OCC-92-38)  be.  and  hereby  is. 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 


♦  15  use.  78q-l(bK3)  (A)  and  [F] 


M5U.S.C.  78f(bM5). 

•l5US.C78s(b)(2). 

'  17  CFR  200.3O-3(aKl2). 


Margaret  H.  McFarUnd, 

Deputy  Security. 

IFR  Doc.  93-2457  Filed  2-2-93:  8:45  ami 

BMJJNO  CODE  M10-01-H 

Self-Reguhrtory  Organizations; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  PttUadeiphla  Stock  Exchange, 
Inc. 

January  28. 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  securities: 

United  American  Healthcare  Corporation 
Conunon  Stock.  No  Par  Value  (File  No.  7- 
10088) 
BankAmerica  Corporation 

Depositary  Shares  (File  No.  7-10089) 
Asia  Pacific  Fund,  Inc. 

Rights  (File  No.  7-10090) 
United  States  Banknote  Corporation 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
10091) 
PEC  Israel  Economic  Corporation 
Conunon  Stock.  $1.00  Par  Value  (File  No. 
7-10092) 
Borg  Warner  Security  Corporation 
Common  Stock.  $0.01  Par  Value  (File  No. 
7-10093) 
Glamis  Gold  Ltd. 
Common  Stock,  No  Par  Value  (File  No.  7- 
10094) 
Integra  Financial  Corporation 
Common  Stock.  $1.00  Par  Value  (File  No. 
7-10095) 
Integra  Financial  Corporation 
$2.31  Cum.  Cv.  Pfd.  Stock.  No  Par  Value 
(File  No.  7-10096) 
Ford  Holdings  Inc. 
Depositary  Shares  Series  B  Cum.  Pfd. 
Stock,  $1.00  Par  Value  (File  No.  7- 
10097) 
Duff  and  Phelps  Utility  and  Corporate  Bond 
Trust 
Common  Stock.  $0.01  Par  Value  (File  No. 
7-10098) 
Genesis  Health  Ventures,  Inc. 
Common  Stock.  $0.02  Par  Value  (File  No. 
7-10099) 
Van  Kampen  Merritt  Strategic  Sector 
Municipal  Trust 
Conunon  Shares  of  Beneficial  Interest.  $.01 
Par  Value  (File  No.  7-10100) 
TRW/DW  Term  Trust  2002 
Common  Shares  of  Baneficial  Interest,  $.01 
Par  Value  (File  No.  7-10101) 
Hospitality  Franchise  Systems.  Inc. 
Common  Stock.  $.01  Par  Value  (File  No.  7- 
10102) 

These  secarities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchange  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 


II 
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Interested  persons  are  U^vited  to 
submit  on  or  before  February  19. 1993. 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Sth  Street.  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  appUcation  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katx. 

Secretary. 

(FR  Doc  93-2462  Filed  2-2-«3: 8:45  am] 

HUJNO  OOK  tOie-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

[Doclwt  No.  48626;  Notice  99-«] 

Request  for  Public  Comments  on 
Potential  Nontechnical  Constraints  to 
the  implementation  and  Use  of 
Intelligent  Vehicie-Hlgh«vay  Systems 
(IVHS) 

AGENCY:  Office  of  the  Secretary,  DOT. 

ACTION:  Notification  of  open  docket  for 
public  comments. 

SUMMARY:  Intelligent  vehicle-highway 
systems  (IVHS)  are  intended  to  improve 
safety,  reduce  congestion,  and  help 
promote  other  important  national 
transportation  goals.  The  Department's 
IVHS  program  was  formally  established 
by  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA)  (23  U.S.C.  307  note).  This 
program  is  described  in  a  report 
prepared  for  Congress  by  the 
Department  of  Transportation.  IVHS 
Strategic  Plan:  Report  to  Congress, 
December  18. 1992. 

A  number  of  nontechnical  constraints 
have  been  identified  as  potential 
deterrents  to  the  successful  adoption  of 
IVHS  technologies.  Section  6054(d)  of 
the  ISTEA  requires  the  £)epartment  of 
Transportation,  in  consultation  with  the 
Departments  of  Commerce  and  Justice, 
to  prepare  a  report  to  Congress  that 
identifies  and  evaluates  nontechnical 
constraints  and  barriers  to  the  adoption 
of  rVHS  technologies  (section 
6054(d)(1)).  The  purpose  of  this  notice 


is  to  solicit  comments  from  state  and 
local  officials,  academics,  industry,  and 
private  individuals  on  the  various 
nontechnical  constraints  to  IVHS 
deployment  we  have  identified,  as  well 
as  others  we  may  not  have  identified. 

According  to  the  relevant  statute,  the 
report  should  consider  the  following 
issues:  Antitrust,  privacy,  educational 
and  staffing  needs,  patent,  liability,  and 
architectural/technical  standards.  The 
report  should  also  recommend 
legislative  and  administrative  actions  to 
further  the  Department's  IVHS  program, 
as  well  as  to  suggest  ways  to  encourage 
industry  and  state  and  local 
governments  to  become  more  actively 
involved  in  the  national  IVHS  program. 

In  addition,  the  Senate 
Appropriations  Committee  Report  to  the 
Fiscal  Year  1993  DOT  Appropriations 
Act  requested  the  Department  to 
consider  whether  the  deployment  of 
rVHS  projects  will  afiiect  the  ability  of  a 
state  or  region  to  meet  the  requirements 
of  the  Clean  Air  Act.  Finally,  the 
Strategic  Plan  far  Intelligent  Vehicle 
Highway  Systems  in  the  United  States, 
1992,  prepared  by  IVHS  America. 
disc\isses  additional  nontechnical  issues 
that  may  have  a  major  impact  on  the 
success  of  the  national  IVHS  program. 

Acting  on  these  recommendations, 
our  report  will,  in  addition  to  the  issues 
listed  above,  discuss  contracting  and 
acquisition  issues,  local  government 
coordination  issues,  and  barriers  that 
may  prevent  private  firms  from 
providing  IVHS  services. 
INFORMATION  REQUESTED:  In  each  of  the 
following  subject  areas,  we  are 
interested  in  having  information 
submitted  that  will  help  us  understand 
how  the  nontechnical  constraints  we 
have  identified  may  inhibit  the  adoption 
of  IVHS  technologies.  We  are  also 
interested  in  identifying  potential 
actions  the  Department  of 
Transportation  or  the  Federal 
government  could  take  to  reduce  these 
constraints,  as  well  as  obtaining 
suggestions  as  to  how  we  can  promote 
industry  and  state  and  local  government 
involvement  in  the  IVHS  program. 

/.  Antitrust:  The  development  of  IVHS 
technologies  may  require  businesses  to 
pool  their  technical  skills,  capital,  and 
fecilities.  Concern  about  antitrust 
prosecution  and  Uability,  however,  may 
inhibit  the  formation  of  joint  ventures. 
By  providing  that  certain  joint  ventures 
are  to  be  evaluated  under  a  rule  of 
reason  standard  for  antitrust  purposes 
(rather  than  under  the  more  restrictive 
per  se  test)  and  limiting  liability  to 
actual  damages,  the  National 
Cooperative  Research  Act  of  1984 
(NCRA),  (15  U.S.C  4301-4305)  provides 


limited  protection  for  private  firms  from 
antitrust  prosecution.  We  seek 
informaticm  as  to  whether  the  antitrust 
laws  imduly  inhibit  the  ability  of  U.S. 
companies  to  work  together  to  develop 
IVHS  products  and  services,  as  «rell  u 
to  participate  in  pubUc/private 
partnerships. 

n.  Patents:  Developers  and 
manufactiuers  of  IVHS  products  mtist 
work  cooperatively  to  ensure  that 
components  properly  interfece  with 
estabUshed  IVHS  technologies;  they 
must  also  work  cooperatively  with  state 
and  local  governments  to  install  and 
operate  these  technologies.  Some  IVHS 
development  and  deployment, 
moreover,  will  be  funded  by  Federal 
and  state  governments.  The  cooperative 
nature  of  IVHS  development,  as  well  as 
government  involvement  in  funding  and 
operating  IVHS  technologies,  may  afiiact 
the  patent,  copyright,  and  other 
intellectual  property  rights  of  the 
developers  of  these  teleologies.  At  this 
time,  it  is  not  clear  how  the  cooperative 
development  natiu«  of  many  IVHS 
technologies  will  be  influenced  by 
existing  patent  and  copyright 
provisions.  The  full  impUcations  of 
government  rights  to  IVHS-related 
intellectual  property  developed  at 
government  expense,  or  partially  at 
government  expense,  may  also  need  to 
be  further  addressed. 

in.  Liability:  Large  court  damage 
awards  in  product  liability  suits  may 
inhibit  private  firms  from  developing 
and  marketing  certain  products  and 
services.  In  the  IVHS  area,  this  potential 
liability  concern  may  escalate  more 
rapidly  as  emerging  IVHS  technologies 
assume  more  of  the  functions  now 
performed  by  individuals.  In  these 
circumstances,  liability  claims  could  be 
raised  against  the  pubUc  agency  owning 
or  operating  the  highway,  as  well  as 
against  the  manufacturer  or  distributor 
of  the  allegedly  defective  technology. 
Moreover,  because  the  financial  risks 
involved  in  introducing  new 
technologies  could  be  substantial  and 
are  uncertain  it  may  be  difficult,  or  very 
costly,  for  private  firms  to  insure  against 
these  risks.  We  would  like  to  solicit 
views  on  various  approaches  to 
managing  the  IVHS  product  liability 
issue,  including  insurance, 
indemnification,  and  immunity. 

/v.  Standards:  Because  of  the  limited 
market  for  many  IVHS  technologies, 
private  firms  may  need  assurances  that 
their  product  development  plans  will 
not  only  meet  the  needs  of  their 
customers  but  will  also  technically 
conform  with  other  IVHS  products  and 
services.  Thus  it  has  been  suggested  that 
one  critical  acticm  that  will  be  needed 
to  promote  the  adoption  and  diffusion 
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of  rVHS  technologies  is  for  all  parties  to 
reach  an  agreement  on  appropriate 
industry  standards  and  protocols.  We 
need  to  determine  what  industry 
standards  and  protocols  are  necessary 
and/or  desirable.  We  also  need  to 
evaluate  the  additional  social  benefits 
and  costs  of  greater  industry 
standardization. 

It  is  expected  that  such  standards  and 
protocols  will  be  developed  and 
promulgated  by  existing  standard- 
setting  organizations,  like  the  American 
Society  for  Testing  and  Materials 
(ASTM)  the  Institute  of  Electrical  and 
Electronics  Engineers  (IEEE),  and  the 
Society  of  Automotive  Engineers  (SAE). 
We  would  like  comments  on  the 
adequacy  of  this  approach. 

V.  Acquisition:  Industry  spokesmen 
concerned  with  promoting  IVHS 
technologies  often  allege  that  Federal, 
state,  and  local  acquisition  requirements 
unduly  delay  or  inhibit  progress  in 
developing  and  adopting  IVHS 
technologies.  Federal  procurements  are 
governed  by  the  Federal  Acquisition 
Regulations  (FAR).  Government 
contracting  and  acquisition  rules,  it  is 
alleged,  are  not  sufHciently  flexible  with 
regard  to  long-term  developmental 
requirements;  in  particular, 
organizational  conflict  of  interest 
requirements  may  have  the  effect  of 
deterring  companies  from  participating 
in  the  early  phases  of  developing  IVHS 
technolo^es. 

There  is  also  a  concern  that  existing 
acquisition  rules  inhibit  the  ability  of 
government  agencies  to  work  with 
private  sector  companies  to  develop, 
test,  and  adopt  various  IVHS 
technologies.  Some  argue  that 
government  agencies  should  be  granted 
greater  latitude  to  establish  contractual 
relationships  with  private  firms, 
particularly  in  areas  where  the  work  is 
being  undertaken  in  a  collaborative 
manner.  Views  on  this  issue  are 
reauested. 

V7.  Privacy:  Some  motorists  may 
consider  their  privacy  jeopardized  if 
certain  IVHS  technologies,  such  as 
automatic  vehicle  identification  devices 
or  other  traffic  surveillance  systems, 
were  widely  adopted.  It  has  also  been 
suggested  that  these  privacy  concerns 
could  precipitate  consumer  backlash 
against  various  IVHS  technologies.  We 
are  interested  in  views  on  whether  the 
possible  loss  of  privacy  could  reduce 
the  willingness  of  consumers  to  accept 
and  purchase  IVHS  products  and 
services. 

VII.  Education  and  Staffing:  The 
successful  introduction  of  new  IVHS 
technologies  may  require  employee  and 
managerial  skills  that  are  aifferent  from 
those  that  were  previously  in  demand. 


We  need  to  understand  if  colleges, 
universities,  and  technical  institutes  are 
preparing  students  with  the  training  and 
skills  they  need  to  pursue  potential  high 
technology  jobs  in  the  IVHS  sector.  We 
also  need  to  determine  if  government 
employees  have  the  skills  necessary  to 
meet  the  demands  that  will  be  placed 
upon  them  if  new  IVHS  technologies  are 
widely  adopted.  Finally,  we  need  to 
assess  what  types  of  IVHS-related 
training  and  retraining  programs  for 
transportation  employees  may  be 
appropriate  in  the  future. 

VUf.  Local  Government  Coordination: 
Responsibility  for  traffic  management 
operations  has  evolved  in  response  to 
various  institutional,  political,  and 
funding  arrangements. 

In  many  metropohtan  areas  such 
responsibilities  are  often  dispersed 
among  distinct  political  jurisdictions; 
moreover,  within  jurisdictions  there  are 
likely  to  be  a  number  of  separate 
agencies  involved  in  traffic  management 
operations. 

Various  rVHS  technologies  will 
improve  the  efficiency  of  metropolitan 
traffic  management  services.  Some 
experts  have  suggested  that  these 
technologies  must  be  adopted  on  an 
areawide  basis  to  achieve  maximum 
efficiency.  Some  parties  also  have 
suggested  that  the  deployment  and 
operations  of  these  technologies  are  a 
natural  extension  of  current  services 
provided  by  the  public  sector;  others 
have  suggested  that  new  traffic 
management  services  will  be  provided 
by  the  private  sector.  We  are 
particularly  concerned  as  to  what 
measures  may  be  needed  to  facilitate 
adequate  cooperation  by  local 
governments  for  the  provision  of  certain 
IVHS  services  in  an  efficient  manner. 

DC.  Private  Sector  Access:  In  many 
cases,  new  IVHS  services  will  be  o^ered 
by  the  private  sector.  For  example, 
while  governments  are  responsible  for 
road  signs  and  traffic  signals,  in-vehicle 
information  on  traffic  conditions  and 
other  traffic  information  could  be 
offered  by  public  agencies  or  private 
firms  on  a  subscription  basis.  There  are, 
however,  a  variety  of  statutory  or 
regulatory  constraints  that  could 
prevent  private  companies  from  o^ering 
such  services.  This  is  particularly  the 
case  if  there  needs  to  be  access  to  the 
highway  system  by  private  companies, 
or  if  the  radio  spectnun  allocated  to  the 
public  sector  is  to  be  used  for  these 
services.  We  are  particularly  interested 
in  views  on  institutional  and  regulatory 
changes  that  need  to  be  made  to 
enhance  the  private  sectors'  ability  to 
offer  rVHS  services. 

X.  Environment:  Some  parties  are 
concerned  that  reduced  traffic 


congestion  could  have  negative 
implications  for  the  environment.  Under 
one  scenario,  any  short-term  successes 
achieved  in  alleviating  traffic  congestion 
will  merely  encourage  higher  levels  of 
automotive  traffic,  thus  leading  to  more 
air  pollution.  On  the  other  hand,  some 
rVHS  supporters  argue  that  these  traffic 
management  technologies  will  lead  to 
smoother  traffic  flows,  decreasing  much 
of  the  air  pollution  now  caused  by  stop- 
and-go  traffic  patterns.  Also,  some  IVHS 
supporters  believe  these  technologies 
could  result  in  a  higher  level  of  transit 
use  and  carpool  and  vanpool  use,  as 
well  as  facilitate  road  pricing.  Views  on 
how  IVHS  technologies  can  contribute 
to  a  positive  environmental  impact  are 
requested. 

DATE:  Comments  should  be  received  by 
April  15, 1993.  Comments  that  are 
received  after  that  date  will  be 
considered  to  the  extent  possible. 
ADDRESSES:  Comments  should  be  sent 
(four  copies)  to:  Docket  Clerk,  Docket 

No. ,  room  4107.  United  States 

Department  of  Transportation,  400  7th 
Street,  SW.,  Washington  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurence  T.  Phillips  or  Thomas  E. 
Marchessault,  Office  of  Economics,  P- 
37,  Office  of  the  Secretary,  U.S. 
Department  of  Transportation, 
Washington,  DC,  20590.  Phone  (202) 
366-5412,  Fax (202) 366-3393. 
Joseph  F.  Canny, 

Depu  ty  Assistant  Secretary  for  Policy  and 
Fegulatory  Affairs. 

IFR  Doc.  93-2497  Filed  2-2-93;  B:45  am) 
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Federal  Aviation  Administration 
[Summary  Notica  Na  PE-93-71 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
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regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  aSed  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  dodcet 
number  involved  and  must  be  received 
on  or  before  February  24. 1993. 
ADDRESSES:  Send  comments  on  any 
petition  in  tripUcate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

10),  Petition  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGG-10),  room  9150, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-3132. 
FOR  FURTMER  INFORMATION  CONTACT: 

Mrs.  Jeanne  Trapani,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591; 
telephone  (202)  267-7624. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  S  11.27  of 
piart  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC,  on  January  28, 
1993. 

Mkhaei  E.  Cluie, 

Acting  Assistant  Chief  Counsel. 

Disposhions  of  Petitioiis 

DocJtef  No.:  25337 

Petitioner:  ERA  Aviation,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  pilots 
employed  by  ERA  Aviation,  Inc.,  to 
remove  and  replace  aircraft  cabin 
seats  when  away  from  the 
maintenance  base. 

GRANT,  January  6. 1993,  Exemption 
No.  5582 

Docket  No.:  25988 

Petitioner:  Soloy  Ehial  Pac,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
21.19(b)(1) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  the 
termination  date  of  Exemption  No. 
5172,  which  allows  the  conversion  of 
the  Cessna  Caravan  from  a  single- 
engine  to  a  multi-engine  aircraft, 
using  the  supplemental  type 
certification  process.  The  new 
exemption  would  also  change  the 
Pratt  &  Whitney  engine  models  to  be 


installed  from  the  PT  6B-35F  to  the 
PT6A-114A. 

GRANT,  January  12, 1993,  Exemption 
N0.5172B 

Docket  No.:  26732 

Petitioner:  Air  Transport  Association  of 
America 

Sections  of  the  FAR  Affected:  14  CFR 
121.652  (a)  and  (c) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  the 
termination  date  of  Exemption  No. 
5549,  which  permits  a  pilot  in 
command  under  part  121  to  conduct 
an  alternative  instrument  approach 
procedure  to  the  weather  niinima 
prescribed  in  the  exemption  during 
the  first  100  hoius  of  service  as  a  pilot 
in  command,  in  the  type  of  airplane 
he  or  she  is  operating.  This  exemption 
would  also  be  amended  to  combine 
crosswind  and  braking  restrictions, 
and  to  make  other  technical 
corrections. 

GRANT.  January  15. 1993.  Exemption 
No.  5549A 

Docket  No.:  26986 

Petitioner:  Thomas  J.  Skipp,  in 

Sections  of  the  FAR  Affected:  14  CFR 
65.57 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Mr.  Skipp  to 
apply  for  an  aircraft  dispatcher's 
certificate  without  meeting  the 
minimum  requirements  that  are 
prescribed  to  be  eligible  for  that 
certificate. 

DENIAL,  January  21, 1993.  Exemption 
No.  5590 

Docket  No.:  26999 

Petitioner:  Northwest  Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.663  and  121.697  (a)  and  (b) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Northwest 
Airlines,  Inc.'s  flight  dispatchers  to 
use  a  computer-generated  electronic 
authorization  in  lieu  of  an  actual 
signature  on  flight  releases  under 
their  control. 

GRANT.  January  15, 1993.  Exemption 
No.  5589 

Docket  No.:  27083 

Petitioner:  Mandarin  Airlines  Co., 
Limited 

Sections  of  the  FAR  Affected:  14  CFR 
61.77  (a)  aud  (b).  and  63.23  (a)  and  (b) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  issuance  of 
U.S.  special  purpose  pilot  and  flight 
engineer  certificates  to  Mandarin 
Airlines  Co..  Limited 's  airmen, 
without  meeting  the  requirement  that 
they  hold  a  current  foreign  certificate 
or  license  issued  by  a  foreign 


contracting  State  to  the  Convention  on 
International  Gvil  Aviation. 

GRANT.  January  21, 1993,  Exemption 
No.  5592 

IFR  Doc.  93-2506  Filed  2-2-93;  8:45  am) 
■UMQ  0001  4S1»-1S-M 


(Sumnwry  NoUoe  No.  PE-S»-3] 

Summary  of  Petitions  R«c«lv«d; 
Dispositions  o(  Petitions  issued 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACnON:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions;  correction. 

SUIMMRY:  This  action  makes  a 
correction  to  the  summary  described  for 
Docket  No.  26734  in  a  notice  of 
petitions  for  exemption  published  on 
January  14, 1993,  (58  FR  4450).  This 
action  corrects  that  error. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved,  and  must  be  received 
on  or  before  February  2, 1993. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  Chief 
Counsel,  attn:  Rules  Docket  (AGC-10), 
Petition  Docket  No.  26734,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

FOR  FURTHER  MFORMATION  CONTACT:  Mrs. 

Jeanne  Trapani,  Office  of  Rulemaldng 
(ARM-l),  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-7624. 

SUPPLEMENTARY  INFORMATION:  The 
document  was  published  on  January  14, 
1993.  The  description  of  relief  sought 
for  Docket  No.  26734  was  incorrect.  The 
description  should  be  amended  to  read, 
"To  amend  condition  no.  3b  of 
Exemption  No.  5517.  which  e}q)ires 
September  30. 1994.  to  allow  a 
reduction  of  the  500  hours  required  as 
pilot  in  command  or  copilot  of  turbojet 
airplanes  in  exchange  for  turbo-powered 
flight  time." 

Issued  in  Washington,  DC,  on  January  28, 
1993. 

Michael  E.  ChsM, 
Acting  Assistant  Chief  Counsel. 
[FR  Doc  93-2507  Filed  2-2-93;  8:45  am) 
MUJNO  coot  4ei«-tS-M 
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Air  Carrier/General  Aviation 
Maintenance  Subcommittee  of  the 
Aviation  Rulemaldng  Advisory 
Committee;  Heating 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACnON:  Notice  of  meeting. 

summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaldng  Advisory 
Committee  Air  Carrier/General  Aviation 
Maintenance  Subcommittee. 

OATES:  The  meeting  will  be  held  on 
February  18. 1993,  at  9  a.m.  Arrange  for 
oral  presentations  by  February  4, 1993. 

ADDRESSES:  The  meeting  will  be  held  at 
Air  Transport  Association  of  America, 
1301  Pennsylvania  Avenue,  NW., 
Washington,  DC  at  9  a.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Jacqueline  Renaud.  Meeting 
Coordinator,  Aircraft  Maintenance 
Division.  800  Independence  Avenue, 
SW.,  Washington.  DC  20591,  telephone 
(202) 267-7461. 

SUPPI^MENTARV  MFONMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  92.- 
463;  5  U.S.C  app.  11),  notice  is  hereby 
given  of  a  meeting  of  the  Air  Carrier/ 
General  Aviation  Maintenance 
Subcommittee  to  be  held  on  February 
18, 1993.  The  agenda  for  the  meeting 
will  include  reports  from  the  working 
groups  dealing  with  establishment  of 
current  standard  weights  for  passengers 
and  baggage,  development  of  a  notice  of 
proposed  rulemaking  (NPRM)  for  part 
63  of  the  Federal  Aviation  Regulations 
(FAR),  development  of  an  NPRM  for 
reporting  requirements  of  §§  121.703 
and  121.705  of  the  FAR.  development  of 
an  advisory  circular  for  Special  Federal 
Aviation  Regulation  (SFAR)  36,  and 
development  of  an  NPRM  and  advisory 
circular  for  maintenance  recwdkeeping 
and  retention  of  records.  In  addition,  a 
representative  from  Northwest  Airlines 
will  brief  the  subcommittee  on 
structural  difficulty  reporting 
requirements  for  the  new  §  121.704  rule. 

Attendance  is  o{>en  to  the  interested 
public  but  may  be  Umited  to  the  space 
available.  The  public  must  make 
arrangements  on  or  before  February  4, 
1993,  to  present  oral  statements  at  the 
meeting.  Written  statements  (75  copies) 
may  be  presented  to  the  committee  at 
any  time  through  the  meeting 
coordinator.  Arrangements  may  be  made 
by  contacting  the  meeting  coordinator 


listed  under  the  faeMling  "FOR  FURTHER 
INFORMATION  CONTACT." 
Frederick  J.  Leonelli. 

Executive  Director,  Air  Carrier/Genetxil 
Aviation  Maintenance  Subcommittee, 
Aviation  Rulemaking  Advisory  Committee. 
(FR  Doc  93-2S0S  Filed  2-2-93:  8:45  Hn] 
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Pilot  and  Aviation  AAaintenance 
Technician  Shoftage  Blue  Ribbon 
Panel 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  of  a 
meeting  (^  the  Pilot  and  Aviation 
Maintenance  Technician  Storage  Blue 

Ribbon  Panel. 

DATES:  The  meeting  will  be  held  March 
11, 1993,  from  8  a.m.  to  11:30  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn,  Maple  Room,  800 
Rainier  Avenue  South,  Renton, 
Washington  98055. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  C.  Beaudette,  Executive  Director, 
800  Independence  Ave.,  SW.. 
Washington,  DC,  20591;  telephone  (202) 
267-7804. 

SUPPLEMBfTARY  N4F0RMATI0N:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  app.  11),  notice  is  hereby 
given  of  a  meeting  of  the  Pilot  and 
Aviation  Maintenance  Technician 
Shortage  Blue  Ribbon  Panel  to  be  held 
March  11, 1993.  The  meeting  agenda 
will  include: 

•  Opening  comments 

•  Pubhc  comments 

•  Future  operations. 
Attendance  is  open  to  the  interested 

public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  on  or  before  March  1, 
1993,  to  present  oral  statements  at  the 
meeting.  The  public  may  present 
written  statements  to  the  committee  at 
any  time  by  providing  25  copies  to  the 
Executive  Director.  Arrangements  may 
be  made  by  contacting  the  person  listed 
under  the  heading  "FOR  FURTHER 
INFORMATION  CONTACT." 

Issued  in  Washington,  DC,  on  January  27, 
1993. 

Duuel  C  Beaudette, 

Executive  Director  of  the  Pilot  and  Aviation 

Maintenance  Technician  Shortage  Blue 

Bibbon  Panel. 

IFR  Doc  93-2508  Filed  2-2-93;  8:45  am] 
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Notice  of  intent  To  Rule  on  Application 
To  Impoee  and  Uae  a  Paaaenger 
Facility  Charge  (PFC)  at  BeMlnghMn 
International  Ainwrt  at  BelHngham,  WA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  PFC  at 
Bsllingham  International  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  March  5, 1993. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  J.  Wade  Bryant,  Manager, 
Seattle  Airports  District  Office,  SEA- 
ADO,  Federal  Aviation  Administration, 
1601  Lind  Avenue  SW.,  suite  250, 
Renton,  WA  98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Theodore 
D.  Soliday,  Aviaticm  Manager  of  the 
Bellingham  International  Airport,  at  the 
following  address:  4255  Mitchell  Way, 
#2,  Bellingham.  Washington,  98226. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Port  of 
Bellingham  under  §158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT.  Mr. 
Paul  Johnson,  (206)  227-2655;  Seattle 
Airports  District  Office,  SEA-ADO; 
Federal  Aviation  Administration;  1601 
Lind  Avenue  SW.,  suite  250;  Renton, 
Washington  98055-4056.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  a  PFC  at  Bellingham 
International  Airport,  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  IX 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Public  Law  101-508)  and 
part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

On  January  20, 1993,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Port  of  BelUngham  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  April  30. 1993. 
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The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  May  1, 
1993. 

Proposed  charge  expiration  date:  May 
1.1994. 

Total  estimated  PFC  reven  ue: 
$366,000.00. 

Brief  description  of  proposed  project: 
Terminal  area  expansion  planning  and 
land  acquisition  reimbursement 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Scheduled  air 
carrier's  operating  aircraft  with  less  than 
10  seats  and  Non-scheduled  air  carrier 
and  diarter  flights  using  aircraft  with 
less  than  10  seats.  The  total  activity  of 
these  excluded  classes  is  less  than  1% 
of  total  passengers. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  imder  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration. 
Northwest  Moimtain  Region.  Airports 
Division,  ANM-600, 1601  Lind  Avenue 
SW..  suite  540,  Ronton,  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Port  of 
Belllngham  at  Belllngham  International 
Airport. 

Issued  in  Renton,  Washington,  on  January 
20, 1993. 

Edward  G.  Tatum, 

Manager,  Airports  Division,  Northwest 
Mountain  Region. 

(FR  Doc.  93-2501  Filed  2-2-93;  8:45  ami 
MLUNQ  COOC  4Sie-1«-M 


Phoanix  Sky  Hartwr  Intematlonal 
Airport,  Phoenix,  AZ;  Intent  To  Rula  on 
Application  To  Impoaa  a  Paaaangar 
Facility  Charga 

AQBICY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  intent  to  rule  on 

application  to  impose  a  passenger 

facility  charge  (PFC)  at  Phoenix  Sky 

Haibor  International  Airport,  Phoenix. 

Arizona. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  rule 
and  invites  public  conunent  on  the 
application  to  impose  a  PFC  at  Phoenix 
Sky  Harbor  International  Airport, 
Phoenix,  Arizona  xmder  the  provisions 
of  the  Aviation  Safety  and  Capacity  " 
Expansion  Act  of  1990  (title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
199Q)  (Pub.  L.  101-508)  and  part  158  of 


the  Federal  Aviation  Regulations  (14 
CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  March  5. 1993. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration.  Westem-Padfic  Region. 
Airports  Division.  AWP-600,  P.O.  Box 
92007,  WWPC,  Los  Angeles.  CA  90009. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Neilson  A. 
Beitholf,  Jr.,  Aviation  Director  of  the 
City  of  Phoenix  at  the  following  address: 
Qty  of  Phoenix,  AviaUon  Department, 
3400  Sky  Harbor  Boulevard,  Phoenix, 
Arizona  85034. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  wrritten  comments 
previously  provided  to  the  Qty  of 
Phoenix  Aviation  Department  under 
§158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  John  P.  Milligan,  Supervisor, 
Standards  Section.  AWP-621.  Federal 
Aviation  Administration,  Airports 
Division,  15000  Aviation  Blvd.. 
Hawthorne,  CA  90261.  Tel  (310)  297- 
1029.  The  appUcation  may  be  reviewed 
in  person  at  this  same  location. 
8UPPI.EMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
a  PFC  at  Phoenix  Sky  Harbor 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (title  DC 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1990)  (Pub.  L  101-508)  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

On  January  14, 1993,  the  FAA 
determined  that  the  application  to 
impose  the  revenue  from  a  PFC 
submitted  by  the  City  of  Phoenix 
Aviation  Department  was  substantially 
complete  within  the  requirements  of 
§  158.25  of  part  158.  TTie  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  April 
15, 1993. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
August  1, 1993. 

Proposed  charge  expiration  date: 
September  30, 1997. 

Total  estimated  PFC  revenue: 
$149,589,000. 

Brief  description  of  proposed  projects: 
Extend  north  nmway  (8L-26R)  and 
adjacent  Taxiways  "A"  and  "B"  approx. 
100  feet  to  the  west;  Relocate  entrance 
to  Old  Tower  Road;  Build-out  Terminal 
4  Concourse  N-4;  Noise  mitigation 


efforts;  Third  runway — Purchase  land 
(approx.  6  acres)  and  demolish 
structures;  Construct  third  runway 
(approx.  7800'  x  15O0  and  parallel 
taxiway  (approx.  7800'  x  751  including 
connector  taxiways:  Realign  taxiway 
"D"  to  eliminate  )og;  Relocate  the  Air 
National  Guard. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs: 

Business  Air  Service  South 

Corporate  Flight  Inc. 

CriUcal  Care  Service  Inc. 

IJAInc. 

KMR  Aviation  Inc. 

Lousiana  Pacific  Corp. 

Ponderosa  Aviation  and  Ponoero 

Raleigh  Jet  Charter 

Sioux  Valley  Hospital  Intensive  Air 

Windstar  Aviation  Corp. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  "FOR  FURTHER 
MFORMATKM  CONTACT'  and  at  the  FAA 
regional  Airports  office  located  at: 
Fwieral  Building,  3rd  Floor,  room  3E23. 
15000  Aviation  Blvd.,  Hawthorne.  CA 
90261. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  City  of 
Phoenix  Aviation  Department. 

Issued  in  Los  Angeles,  California  on 
January  29, 1993. 
HannanCBliM, 

Manager,  Airports  Division,  Western  Podflc 
Region. 
|FR  Doc  93-2503  Piled  2-2-93;  8:45  am) 
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National  Highway  Traffic  Safaty 
Admlniatration 

[DoelMt  No.  9»-04:  Nodoa  11 

Subaru  of  Amarica,  Inc.;  Racalpt  of 
Petition  for  Datarminatlon  of 
Inconaaquantial  Noncompllanca 

Subaru  of  America,  Inc.  (Subaru)  of 
Cheny  HiU.  New  Jersey,  had  determined 
that  some  of  its  replacement  seat  belts 
fail  to  comply  with  49  CFR  571.209, 
Federal  Motor  Vehicle  Safety  Standard 
No.  209,  "Seat  Belt  Assemblies,"  and 
has  filed  an  appropriate  report  pursuant 
to  49  CFR  part  473.  Subaru  has  also 
petitioned  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
the  National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C  1381  et  seq.)  on 
the  basis  that  the  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  under  section  157  of  the 
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National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C  1417)  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  jud^ent  concerning  the 
merits  of  the  petition. 

Between  October  1984  and  November 
1992.  Subaru  produced  and  sold 
approximately  25,000  sets  of 
replacement  seat  belts  which  did  not 
include  installation  instructions.  Subaru 
sold  approximately  1,000,000  vehicles 
to  which  these  replacement  seat  belt 
assemblies  are  applicable  and  is  imable 
to  determine  which  of  these  vehicles 
contain  the  replacement  belt  assemblies. 

Standard  No.  209,  Section  54.1(1.) 
requires  that  "I a]  seat  belt  assembly  or 
retractor  shall  be  accompanied  by  an 
instruction  sheet  providing  sufficient 
information  for  installing  the  assembly 
in  a  motor  vehicle  except  for  a  seat  belt 
assembly  installed  in  a  motor  vehicle  by 
an  eutomobile  manubctxirer.  The 
installation  instructions  shall  state 
whether  the  assembly  is  for  universal 
installation  or  for  installation  only  in 
specifically  stated  motor  vehicles 
•  •  *."  In  addition,  section  S4. 1(1) 
requires  that  "[a]  seat  belt  assembly  or 
retractor  shall  be  accompanied  by 
written  instructions  for  the  proper  use 
of  the  assembly,  stressing  particularly 
the  importance  of  wearing  the  assembly 
snugly  and  properly  located  on  the 
body,  and  on  the  maintenance  of  the 
assembly  and  periodic  inspection  of  all 
components.  The  instructions  shall 
show  the  proper  manner  of  threading 
webbing  in  the  hardware  of  seat  belt 
assemblies  in  which  the  webbing  is  not 
permanently  fastened."  The  instructions 
pertaining  to  threading  and  nonlocking 
retractors  do  not  apply  to  Subaru's  belt 
desiens. 

Suoaru  supports  its  petition  for 
inconsequential  noncompliance  with 
the  following: 

I.  Mismatch  of  Belt  Assembly  in  Vehicle 
or  Seating  Positing 

Subaru  replacement  seat  belts  are 
offered  as  exclusive  parts,  unique  to 
each  model,  vehicle  configuration,  and 
seating  position.  Those  parts  have 
specific  part  numbers  identified  in 
Subaru  parts  catalogs  with  illustrations. 
The  item  numbers  attached  to  each 
illustration  enable  the  ordering  dealer  to 
specif  the  replacement  seat  belt 
assembly  he  (or  she)  is  ordering  by 
referring  to  the  corresponding  page 
which  shows  the  applicable  part 
number,  specific  vehicle  model  type, 
location,  applicable  model  year,  etc. 
When  ordering  Subaru  replacement 
parts,  the  dealer  must  refer  to  the 
Suberu  parts  catalog  to  identify  the 
ordering  part  number  with  the 
irJormaiion  on  the  specific  vehicle 


model  type,  location,  and  model  year. 
Each  replacement  seat  belt  assembly  is 
packaged  individually  with  a  specific 
part  number  label  clearly  attached  on 
the  package  to  ensure  shipping  the 
correct  parts.  Also,  the  dealer  routinely 
checks  to  see  that  the  part  he  received 
matches  the  one  he  ordered. 

There  are  a  variety  of  significant 
physical  differences  among  Subaru  seat 
belt  assemblies,  which  include  various 
mounting  configuration  and  location 
diSarences.  differ«K»s  in  buckle  latch 
plate  coafiguration  and  retractor  locking 
device,  w^bing  length  and  housing 
configuration  differences,  and 
differences  in  motorized  seat  belt  guide 
track  shapes.  Given  these  variances  in 
physical  properties.  (Subaru  feels)  it  is 
not  possible  that  a  mechanic  would 
install  a  replacement  seat  belt  assembly 
in  the  wrong  vehicle  or  wrong  seating 
position. 

Thus.  (Subaru  believes)  that  the 
ordering  and  shipping  procedures  for 
Subaru  replacement  seat  belts  make  it 
highl}  unlikely  that  a  wrong  seat  belt 
assembly  will  be  delivered  to  a  dealer 
and,  should  the  wrong  seat  belt  be 
delivered,  the  above  mentioned  physical 
differences  make  it  virtually  impossible 
to  install  the  seat  belt  in  the  wrong 
model  vehicle  or  at  an  incorrect  seating 
position. 

IL  Improper  Installalioa  of  Beh 
Assembly 

Subaru  dealers  install  replacement 
seat  belt  assemblies  in  accordance  with 
the  instructions  in  Subaru  service 
manuals  for  Subaru  vehicles.  Subaru 
service  manuals  are  provided  to  every 
Subaru  dealer  and  are  widely  available 
to  the  pubhc  and  independent  repair 
facilities.  Therefore.  (Subaru  feels) 
improper  installation  of  replacement 
seat  belt  assemblies  is  highly  unlikely. 

In  most  cases  of  installation  of  a 
replacement  seat  beh.  the  installer  will 
first  remove  the  seat  belt  that  needs  to 
be  replaced  from  the  vehicle.  After  . 
removal  of  the  old  seat  beh.  the  installer 
will  then  reverse  the  steps  of  removal  to 
properly  locate  and  install  the 
replacement  belt.  (Subaru  feels  that 
there)  is  no  need  to  specify  instructions 
for  threading  the  webbing  or  finding 
locations  for  and  drilling  anchorage 
holes  because  replacement  seat  belt 
assemblies  are  furnished  ready  for 
installation  in  the  vehicle's  preexisting 
anchorage  holes  with  a  few  simple 
steps. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  petition  of  Subaru, 
described  above.  Comments  should  refer 
to  the  Docket  Number  and  be  submitted 
to;  Docket  Section,  National  Highway 


Traffic  Safety  Administration,  room 
5109.  400  Seventh  Street.  SW.. 
Washington,  DC.  20590.  It  is  reauested 
but  not  required  that  six  copies  tm 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
appUcation  and  supporting  materials. 
and  all  comments  received  after  the 
closing  date  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  petition  is  granted  or  denied, 
the  Notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  March  5. 1993. 

(15  U.S.C  1417;  delegatiolu  of  authority  at 
49  CFR  1.50  and  49  CFR  501.8) 
Issued  on:  January  28, 1993. 
Barry  Felrtca, 

Associate  Adnutustrator  for  Kulemaking. 
|FR  Doc.  95-2465  Filed  2-2-83;  •:45  am] 
snxMO  cooe  4«i»-a»-H 


RMMfch  and  Special  Program* 
Administration 

PIpellna  Safety  Advisory  Bulletin; 
Snow  Accumulation  on  Caa  Pipellna 
Facilities 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACnON:  Advisory  to  gas  pipeline 
facilities  of  possible  hazards  due  to 
snow  accumulation. 

SimMARY:  This  advisory  is  to  inform 
propane  system  owners  and  operators  of 
the  need  to  inform  the  public  of  possible 
hazards  relating  to  snow  accumulation 
on  pipeline  faciUties.  and  to  monitor  the 
potential  impact  of  snow  accumulation 
on  those  facilities.  The  text  of  the 
advisory  bulletin  appears  below. 

Advisory 

During  the  week  of  January  18. 1993, 
a  series  of  liquefied  petroleum  gas 
(propane)  incidents  occurred  in  the 
CaUfomia  Sierra  Nevadas  in  which 
escaping  propane  ignited  causing  6 
deaths.  20  injuries,  and  an  unknown 
amount  of  property  damage.  A 
contributing  factor  in  most  of  these 

gropane  gas  incidents  was  the  record- 
reaking  snowfeU.  Damage  can  resuh  to 
propane  taftks,  piping,  and  regulators 
bom  snow  or  ice  felUng  from  roofs  as 
well  as  actions  taken  to  protect 
dwellings  from  abnormal  snow 
accumulation  by  shoveling  snow  firom 
roofs.  Accordingly,  the  Research  and 
Special  Programs  Administration 
(RSPA)  is  advising  operators  of  propane 
gas  pipeline  facilities,  regardless  of 
wh^er  those  fadlitiss  are  regulated  by 
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RSPA,  to  notify  aistooen  and  other 
entities  involved  with  snow  removal  of 
the  hazardous  consequences  of 
impcopar  removal  and  excessive  snow 
accumulation. 


The  RSPA  regulation.  40  CFR  192.11. 
incorporates  by  reference  the  National 
Fire  Protection  Association  (NFPA) 
Standard  58  for  the  storage  and 
handling  of  liquefied  petroleum  gases. 
Specifically,  NFPA  Standard  58  3- 
2.5.2(b)  requires  all  regulators  for 
outdoor  installations,  except  regulators 
used  for  portable  industrial 
applications,  to  be  designed,  installed, 
and  protected  so  their  operation  will  not 
be  afCacted  by  the  elements  (freezing 
rain,  sleet,  snow,  ice,  mud.  or  debris). 
RSPA  advises  operators  of  propane 
systems  that  precautions  should  be 
taken  ia  the  case  of  regulator  vents  such 
as  directing  them  downward  to  prevent 
accumulation  of  moisture  which,  if 
frozen,  could  prevent  the  regulator  from 
functioning  properly.  Rehef  device 
stacks  should  be  protected  to  prevent 
ice  and  snow  accumulation  in  the 
stacks,  which  could  prevent  the  devices 
from  frmctioning  properly.  Consumers 
should  be  advised  to  contact  their 
propane  operators  immediately,  if  snow 
or  ice  acxmmulation  is  blocking 
regulator  vents  or  relief  stacks.  Persons 
involved  in  snow  removal  activities 
should  be  adWsed  a  broom  instead  of  a 
shovel  is  more  appropriate  when 
clearing  snow  off  propane  tanks, 
associated  piping  regulators,  tubing, 
gauges,  or  other  propane  system 
appurtenances.  Operators  should  advise 
consumers  that  heavy  snow  and  ice 
felling  from  roofs  can  damage  propane 
systems  and  special  care  must  be  taken 
when  clearing  roofs  of  snow  and  ice  to 
prevent  impact  on  propane  tanks, 
associated  piping,  and  regulators. 
Exhaust  and  combustion  air  vents  for 
gas  appliances  should  be  checked  to 
assure  they  are  clear  of  snow  aiui  ice. 
Additionally,  if  propane  odors  are 
detected,  consimiers  should  be  advised 
to  leave  the  residence  immediately  and 
contact  the  propane  operator. 

Issued  In  Washington,  DC,  on  January  2S, 
1993. 

GM^pW.Tay«y.|r.. 
Associate  AdmuuBtratarforP^feUae  Safety. 
|FR  Doc  93-2353  Filad  2-2-93;  8:45  am] 
BiujNO  cooe  4tie-«»-M 


OEPARmENT  OF  THE  TREASURY 

PubUc  Inforroaflon  CoNactton 
Raquirwnanta  Submlttad  to  0MB  for 
Ravlaw 

Dated:  Itmaexy  28. 1903. 

The  Department  of  the  Treasxiry  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-^11.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171.  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

Bureau  of  Alcohol.  Tobacco  and 
Firearms 

OMB  Number  1512-0082. 

Form  Number:  ATF  F  5120.24  (1582-A). 

Type  of  Review:  Extension. 

Title:  Drawback  on  Wine  Exported. 

Description:  When  proprietors  export 
wines  that  have  been  produced, 
packaged,  manufiacturBd,  or  bottled  in 
the  U.S..  they  file  a  claim  for  a 
drawback  or  refund  for  the  taxes  that 
have  already  been  paid  on  the  wine. 
This  form  notifies  ATF  that  the  wine 
was  in  fact  exported  and  helps  to 
protect  the  revenue  and  prevent 
fraudulent  claims. 

Respondents:  Individuals  or 
households,  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  900. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour.  7  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
2,025  hours. 

Clearance  Officer:  Robert  N.  Hogarth. 
(202)  927-8930,  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  Room  3200, 
650  Massachusetts  Avenue,  NW.. 
Washington.  DC  20226. 

OMB  Reviewer:  Milo  Sunderiiaxif.  (202) 
395-6880.  Office  of  Management  and 
Budget,  Room  3001.  New  Executive 
Office  Building,  Washington.  DC 
20503. 

UislLIioUMd. 

Departmental  Reports,  Management  Officer. 

(FR  Doc  93-2459  FUed  2-2-93;  8:45  am] 

BHJJNO  CODE  aiO-91-M 


PUONC  HMOVWOllOlt  CoHOCnOf) 

RoquirMiMfita  Submittod  to  OMB  for 
Rovlow 

Dated:  January  28. 1993. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
PapMwork  Reduction  Act  of  1960, 
Public  Law  96-511.  Copies  of  the 
submi8sion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  3171  Treasury  Aimex. 
1500  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20220. 

Customs  Servioa 

OMB  Number:  1515-0045. 

Fonn  Number:  CF  7533C 

Type  of  Review:  Extension. 

Title:  U.S.  Customs  In-Transit  Manilast 

Description:  CF  7533C  is  used  by 
railroads  to  transport  merchandise 
(products  and  manufactures  of  the 
U.S.)  fr'om  one  port  to  another  in  the 
United  States  through  Canada. 

Respondents:  Businesses  or  other  for- 
profiL 

Estimated  Number  of  Respondents:  20. 

Estimated  Burden  Hours  Per 
Respondent:  3  minutes. 

Frequency  of  Response:  On  occasioo. 

Estimated  Total  Reporting  Burden:  15 
hoiu^. 

OMB  Number:  1515-0121. 

Form  Number  None. 

Type  of  Review:  Extension. 

Title:  Establishment  of  a  Bonded 
Warehouse. 

Description:  Owners  or  lessees  desiring 
to  establish  a  bonded  warehouse  must 
make  written  application  to  the 
district  director  for  the  warehouse, 
along  with  a  fee  and  any  other 
documents  required. 

Respondents:  Businesses  or  ether  fbr- 
profiL 

Estimated  Number  of  Respondents:  45. 

Estimated  Burden  Hours  Per 
Respondent:  3  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  T<^  Reporting  Burden:  135 
hours. 

Clearance  Ofpcer  Ralph  Meyer,  (202) 
927-1552,  Customs  Service, 
Paperwork  Management  Branch. 
Room  6316, 1301  Constitution 
Avenue,  NW..  Washington,  DC  2U229. 

OMB  Reviewer  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget.  Room  3001,  New  Executive 
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Office  Building,  Washington.  DC 

20503. 
LoitK.  Holland. 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  93-2461  Piled  2-2-93:  8:45  am] 


Public  Information  Coltoction 
RaquiramanU  Submlttad  to  0MB  for 
Review 

Dated:  January  28, 1993. 

The  Department  of  the  Treasury  has 
submitted  the  following  pubUc 
information  collection  requirement(s)  to 
OM6  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
8ubmis8ion(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW.. 
Washington.  DC  20220. 

Comction 

This  document  is  to  correct  a  Federal 
Register  notice  for  the  Bureau  of 
Alcohol.  Tobacco  and  Firearms  (FR  Doc. 
93-1734),  dated  January  15. 1993  and 
published  on  January  25, 1993.  The 
"Description"  portion  of  this  document 
was  not  complete.  The  correction  is  as 
follows: 

BUREAU  OF  ALCOHOL,  TOBACCO 
ANDHREARMS 

Ohm  Number  1512-0141. 

FoiTii  Number:  ATF  F  2635  (5620.8). 

Type  of  Review:  Extension. 

Title:  Claim — Alcohol,  Tobacco  and 
Firearms  Taxes. 

Description:  ATF  F  2635  (5620.8)  is 
used  by  taxpayers  to  show  the  basis 
for  a  credit  remission  and  allowance 
of  tax  on  a  loss  of  taxable  articles.  To 
request  a  refund  or  abatement  on 
taxes  excessively  or  erroneously 
collected.  To  request  a  drawbadc  of 
tax  paid  on  distilled  spirits  used  in 
the  production  of  non-beverage 
products.  ATF  F  2635  (5620.8)  is 
submitted  along  with  supporting 
documents  to  indicate  the  reason  a 
credit  of  Federal  tax  should  be  made 
to  the  claimant. 

Respondents:  Individuals  or 
households,  Businesses  or  other  for- 
profit.  Non-profit  institutions.  Small 
businesses  or  organizations. 

Estimated  Number  of  Respondents: 
10.000. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 


Frequency  of  Response:  On  occasion, 
Monthly.  Quarterly. 

Estimated  Total  Reporting  Burden: 
10.000  hoius. 

Clearance  Officer:  Robert  N.  Hogarth, 
(202)  927-8930.  Bureau  of  Alcohol. 
Tobacco  and  Firearms.  Room  3200. 
650  Massachusetts  Avenue.  NW., 
Washington.  DC  20226. 

OMB  Reviewer:  Milo  Sunderhauf.  (202) 
395-6880.  Office  of  Management  and 
Budget.  Room  3001,  New  Executive 
Office  Building,  Washington.  DC 
20503. 

LokK.  Holland. 

Departmental  Reports.  Managfsment  Officer. 

(FR  Doc  93-2460  Filed  2-2-93;  8:45  ami 
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UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Obfacta  Importad 
for  Exhibition;  Detarmlnatlon 

Notice  is  hereby  given  of  the 
following  determination:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19. 1965  (79  Stat.  985.  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978  (43  FR  13359.  March  29, 1978). 
and  Delegation  Order  No.  85-5  of  Jvme 
27. 1985  (50  FR  27393,  July  2. 1985),  I 
hereby  determine  that  the  objects  to  be 
included  in  the  exhibit.  "Daumier 
Drawings"  (see  list  *).  imported  from 
abroad  for  the  temporary  exhibition 
without  profit  witiiin  the  United  States, 
are  of  cuhural  significance.  These 
objects  are  imported  pursuant  to  a  loan 
agreement  with  the  foreign  lenders.  I 
also  determine  that  the  temporary 
exhibition  or  display  of  the  listed 
exhibit  objects  at  the  MetropoUtan 
Museum  of  Art,  New  York,  New  York, 
fitim  on  or  about  February  26, 1993,  to 
on  or  about  May  2. 1993.  is  in  the 
national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Dated:  January  29, 1993. 
R.  Wallace  Stuart. 
Acting  General  Counsel. 
(FR  Doc.  93-2626  Filed  2-2-93;  8:45  am) 
MUMQ  COOK  nSO-OI-M 


'  A  copy  of  (hit  list  may  be  obtained  by 
contacting  Mr.  Paul  W.  Manning  of  the  OfTica  of  the 
General  Counsel  of  USIA.  The  telephone  number  is 
202/619-6827.  and  the  address  is  room  700,  U.S. 
Information  Agency.  301  Fourth  Street.  SW., 
Washington,  DC  20547. 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  Collaction  Undar  OMB 
Ravtaw 

AGENCY:  Department  of  Veterans  Affiairs. 
ACnON:  Notice. 

The  Department  of  Veterans  Afliairs 
has  submitted  to  OMB  the  following 
proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperworii  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  number(s),  if 
applicable;  (2)  a  description  of  the  need 
and  its  use:  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  applicable;  (5) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collections  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Affairs.  810  Vermont  Avenue, 
NW,  Washington.  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB,  room  3002.  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  this 
notice. 

Dated:  January  26, 1993. 

By  direction  of  the  Secretary. 
Frank  E.  Lallejr, 

Associate  Deputy,  Assistant  Secretary  for 
Information  Resources  Policies  and  Oversi^t. 

Revision 

1.  Application  for  Fee  Personnel 
Designation,  VA  Form  26-6681 

2.  The  form  is  used  to  obtain 
information  on  the  applicant's 
professional  experience  in  the  real 
estate  valuation  field.  The  information 
is  used  to  evaluate  the  professional 
expertise  of  fee  apphcants. 

3.  Individuals  or  households 

4.  2.067  hotirs 

5.  20  minutes 

6.  On  occasion 

7.  6,200  respondents 


Extension 

1.  Fiduciary  Account  Book.  VA  Foon 
27-4718,  and  Annual-Final  Report 
and  Accoiinting,  VA  Fonn  27-4706 

2.  B(^  forms  are  used  by  VA's 
Fiduciary  and  Field  Examination 
Program  to  provide  fiduciaries  of  VA 
beneficiaries  acceptable  formats  to 
ooUact  data  to  be  reported  in 
acoovntings  and  an  acceptable  form  to 
submit  the  collected  data  to  the 
appointing  State  court  These 
accounting  are  usually  required  by 
State  law. 

3.  Individuals  or  households — State  or 
local  governments— Federal  agencies 
or  employees — ^Non-profit 
institutions — Small  businesses  or 
organizatians 

4.  32330  hours  (1.830  hours  for  VA 
Form  27-4706  and  30.500  hours  for 
VA  Form  27-4718) 

5.  30  minutes  for  VA  Form  27-4706  and 
2  hours  and  30  minutes  fat  VA  Form 
27-4718 

6.  On  occasion 

7. 15,860  respondents  (3,660  for  VA 
Form  27-4706  and  12,200  for  VA 
Form  27-4718 

ReinstatemMit 

1.  Certification  of  Lessons  Completed. 
VA  Form  22-«553b  and  VA  Form  22- 
6653b-l 

2.  The  forms  are  issued  to  veterans  and 
other  eligible  persons  authorized  to 
receive  educational  benefits  fat  the 
pursuit  of  approved  ctMresjKmdeDce 
courses.  The  rate  of  payment  is  based 
upon  the  information  furnished  on 
the  onnpleted  form. 

3.  Individuals  or  households — 
Businesses  or  other  fi(»-profit — Small 
businesses  or  organizations 

4.  2,003  hours 
5. 10  minutes 
6.  Quarterly 


7.  3,981  respondents 
Reinstatement 

1.  Escrow  Agreement  for  Postponed 
Exterior  Onsite  Improvements,  VA 
Form  26-1849 

2.  The  form  is  a  legal  agreement 
between  builder/seller,  lender,  and 
escrow  agent  covering  escrow  of 
funds  for  unfinished  exterior  onsite 
improvements  of  newly  constructed 
housing  proposed  for  VA  guaranteed 

finnnring. 

3.  Individuals  or  households — 
Businesses  or  other  fbi^profit 

4.  Because  escrow  agreements  are  a 
common  practice  in  the  mortgage 
lending  indiistry,  only  one  burden 
hour  is  being  reported  for  the  entire 
collection. 

5.  30  minutes 

6.  On  occasion 

7.  32.000  respondents 

RioinstaleneBt 

1.  Report  of  Treatment  in  Ifo^ital.  VA 
Form  Letter  29-^551 

2.  The  form  letter  is  used  to  collect 
information  from  the  insured's 
hospital  to  determine  his/her 
eligibility  for  a  claim  for  dis^Iity 
insurance  benefits. 

3.  Individuals  or  households 
4. 4,055  hours 

5. 12  minutes 

6.  On  occasion 

7.  20,277  respondents 


(FR  Doa  9^2485  Filed  2-2-03: 8:45 1 
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Rscal  Year  1993  State  Home  Per  Diem 
Rates  for  Domiciliary,  Nursing  Home, 
and  Hospital  Care 

AGENCY:  Department  of  Veterans  Affairs. 
ACnON:  Notice  of  state  home  program 
per  diem  rates  for  FY  1993. 


r.  Public  Law  100-322,  MCtkn 
134(a)(2)  provides  for  an  increase  in  per 
diem  rates  for  domiciliary,  nursing 
home,  and  hospital  care  in  State 
Veterans  Homes.  The  VA  is  giving 
notice  of  increases  for  State  home  per 
diem  for  FY  1093  as  follows: 
Domidliary  care— $11.79.  nursing  home 
care— $27.61.  and  hospital  care— 
$27.61. 

DATES:  The  per  diem  rates  are  effective 
October  1, 1902. 

KM  FURTHER  MFOfMATION  COMT  ACT 

L.  Nan  Stout,  Chief  of  State  Home  Per 
Diem  Program  (114B),  Office  of 
Geriatrics  and  Extended  Care, 
Department  of  Veterans  AfEsin,  810 
Vermont  Avenue,  NW.,  Wariiington,  DC 
20420,  (202)  535-7538. 

SUPPtaiENTARY  MFOMIATXM:  The 
"Veterans'  Benefits  and  Service  Act  of 
1986"  (Pub.  L.  100-322)  was  aoMited  on 
May  20, 1988.  Section  134(a)(2)  gives 
the  Secretary  of  the  Department  of 
Veterans  Affairs  (VA)  authority  to 
evaluate  the  per  diem  rates  annually 
and  increase  as  appropriate.  The  law 
requires  that  increases  in  per  diem  rates 
not  exceed  the  actual  increase  in  the 
costs  of  care  in  VA  general  hospitals. 
Actual  figures  that  are  used  to 
determine  per  diem  increases  are  actual 
increases  that  occiirred  three  years  prior 
to  the  target  fiscal  year.  The  increase  ii; 
the  cost  of  care  in  VA  general  hospitals 
for  Fiscal  Year  1990  was  used  to 
calculate  the  maximum  allowable 
increase  (8.9%)  for  the  Fiscal  Year  1993 
budget. 

Dated:  January  26. 1903. 
Jene  Brown. 

Secretary  of  Veterans  Afftun. 
[FR  Doc.  93-2484  Filed  2-2-03;  8:45  am] 
MUMOCODC  nao-M-n 
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Ttiis  section  of  lh«  FEDERAL  REGISTER 
contains  no«cM  of  meetings  puMshed  under 
the  tjovenvnent  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b(eK3). 


PEOBUU.  ENERGY  REGULATORY 
C0MM8SI0N 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  January  25, 
1993.  58  FR  6053. 

PREVIOUSLY  ANNOUNCED  TWC  AND  DATE  OF 
MEETMG:  January  27, 1993, 10:00  a.m. 
CHANGE  M  THE  MEETMG:  Item  CAG-14 
has  been  added  and  the  following 
Docket  Numbers  have  been  added  to 
Items  CAG-12  and  CAG-25  to  the 
Agenda  scheduled  for  January  27, 1993: 

Item  No.,  Docket  No.,  and  Company 
CAG-12— RS92-90-000.  Wyoming  Interstate 

Company,  Ltd. 
CAG-14— RP93-6-002.  Paiute  Pipeline 

Comp>any 
CAG-25— CP93-1 80-000.  El  Paso  Natural 

Gas  Company 
LokD.CadwU. 
Secretary. 

IFR  Doc  93-2609  Filed  2-1-93;  8:50  am] 
■LUNO  COOC  SMT-Ot-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 

RESERVE  SYSTEM 

TME  AND  DATE:  11:00  a.m.,  Monday, 

February  8, 1992. 

PLACE:  Maniner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

NW.,  Washington,  D.C  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDEREO: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  January  29, 1993. 
jaonifBr  J.  Jnhneon, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  93-2612  Filed  2-1-93: 8:52  am] 
aujNO  cooe  oie-tt-ii 


UNTTED  STATES  MTERNATIONAL  TRADE 
COMMSSION 

(usrrc  sB-«3-oi] 

TME  AND  DATE:  February  9, 1993  at  2:30 

p.m. 

PLACE:  Room  101.  500  E  Street  SW.. 

Washington,  DC  20436. 

STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting 

2.  Minutes 

3.  Ratification  List 

4.  Invs.  No8.  731-TA-636-638  (Preliminary) 

(Stainless  Steel  Wire  Rod  from  Brazil, 
France,  and  India)— briefing  and  vote 

5.  Invs.  Nos.  731-TA-639-640  (Preliminary) 

(Stainless  Steel  Flanges  from  India  and 
Taiwan)— briefing  and  vote 

6.  Inv.  No.  731-TA-563  (Final)  (Stainless 

Steel  Butt-Weld  Pipe  Fittings  from 
Korea) — briefing  and  vote 

7.  Continuation  of  discussion  of  APO  matters 

8.  Outstanding  action  )acket  requests — 

1.  ID-92-040,  Institution  of  an 
investigation  under  section  332  of  the 
Tariff  Act  of  1930  on  communications 
technology  and  equipment 

2.  GC-92-102,  Proposed  Parts  201  and  207 
rules  amendments 

3.  GC-93-003,  Federal  Register  notice  in 
Inv.  No.  337-TA-276.  EPROMs 

9.  Any  items  left  from  previous  agenda 

CONTACT  PERSON  FOR  MORE  MFORMATION: 
Paxil  R.  Bardos,  Acting  Secretary,  (202) 
205-2000. 

Issued:  January  29, 1993. 
Paul  R.  Bardoc, 
Acting  Secretary. 

[FR  Doc.  93-2610  Filed  2-1-93;  8:51  am] 
BNjjNa  cooe  7«ao-oa-M 

UNITED  STATES  INTERNATK)NAL  TRADE 
COMMISSION 

(USITCSB-93-021 

TME  AND  DATE:  February  11, 1993  at  2:30 

p.m. 

PLACE:  Room  101,  500  E  Street  SW.. 
Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting 

2.  Minutes 

3.  Ratification  List 

4.  Invs.  Nos.  731-TA-548.  550-551  (Final) 

(Sulfur  Dyes  from  China,  India,  and  the 
United  Kingdom) — briefing  and  vote 

5.  Invs.  Nos.  701-TA-318,  731-TA-560-561 

(Final)  (Sulfanilic  Acid  from  Hungary 
and  India) — briefing  and  vote 

6.  Outstanding  action  jacket  requests — 


None 
7.  Any  items  left  frtnn  previous  agenda 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Paul  R.  Bardos,  Acting  Secretary,  (202) 
205-2000. 

Issued:  January  29, 1993. 
Paul  R.  Bardos. 
Acting  Secretary. 

(FR  Doc  93-2611  Filed  2-1-93;  8:51  am] 
MUMQ  COOK  Toae-oa-M 

NUCLEAR  REGUUTORY  COMMISSION 

DATE:  Weeks  of  February  1,  8, 15,  and 

22, 1993. 

PLACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike,  Rockville. 

Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 
WeekofFdbniarjrl 

Wednesday.  Februarys 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  February  8— TenUdve 
Monday,  Fd)ruary  a 
10:00  a.m. 
Briefing  by  QT  on  Loss  of  Iridium-192 
Source  and  Therapy  Misadministration 
at  Indiana  Regional  Cancer  Center, 
Indiana.  PA.,  November  16. 1992  (Public 
Meeting) 
(Contact:  Carl  Paperiello.  708-790-5517) 
2:00  p.m. 
Periodic  Briefing  on  EEO  Program  (Public 

Meeting) 
(Contact:  Jim  McDermott,  301-492-4661) 

Tuesday,  FAruary  9 

2:30  p.m. 
Periodic  Briefing  on  Operating  Reactors 

and  Fuel  Facilities  (Public  Meeting) 
(Contact:  William  Bateman,  301-504-1711) 
4:30  p.m. 
Affirmation/Discussion  and  Vote  (Public 

Meeting)  

a.  Final  Amendments  to  10  CFR  Part  61. 

"Licensing  Requirements  for  land 

Disposal  of  Radioactive  Waste" 

(Tentative) 
(Contact:  Janet  Lambert.  301-492-3857) 

Week  of  Fabraary  IS— Tentative 

Friday,  February  19 

11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 
2:00  p.m. 
Briefing  on  Status  of  Issues  and  Approach 
to  GEIS  Rulemaking  for  Part  51  (Public 
Meeting) 


i' 
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(Contact:  Donald  Cleaiy,  301-492-3936) 
Week  ofFebruaiy  22— Tentative 

Monday.  February  22 

9:00  a.m. 
Briefing  by  Advisory  Committee  on 

Medical  Uses  of  Isotopes  (Public 

Meeting) 
(Contact:  John  Glenn.  301-504-341S) 

Thunday,  February  25 

11:30  a.m. 
Affinnation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 
2:00  p.m. 
Periodic  Meeting  with  Advisory  Committee 
on  Nuclear  Waste  (ACNW)  (Public 
Meeting) 


(Contact:  Richard  Major,  301-492-8109) 

ADOmONAL  MFORMATION:  By  a  vote  of  5- 
0  on  January  29,  the  Commission 
determined  pursuant  to  U.S.C.  S52b(e) 
and  §  9.107(a)  of  the  Commission's  rules 
that  "Affirmation  of  Letter  Requesting 
Publication  of  Federal  Register  Notice 
Regarding  Proposed  Issuance  of 
Operating  License  for  Comanche  Pealc 
Unit  2"  (Public  Meeting)  be  held  on 
January  29  and  on  less  than  one  week's 
notice  to  the  public. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementuy  notice  is 
provided  in  accordance  with  the  Sunshine 


Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  Usted  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Conunlssion  vote  on  this  date. 

To  Verify  the  Sutus  of  Meeting  Call 
(Recording)— (301)  504-1292. 

CONTACT  PERSON  KM  MORE  MFORMATION: 
William  Hill.  (301)  504-1661. 

Dated:  January  29, 1993. 
WilUaa  M.  HUL  Jr., 
SECY  Tracking  Officer.  Office  of  the 
Secretary. 

[FH  Doc.  93-2630  PUed  2-1-93;  10:41  am] 
MLLMQ  COOC  TSaO-OMI 
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TN«  sectfon  of  the  FEDERAL  REGrSTER 
containt  •dRortal  correctlone  of  previousty 
puUishad  PrsMmM,  Rii*.  Proposad  Rut*, 
and  Notice  document*.  Tlteee  oorrections  are 
prepared  t}y  the  Office  of  the  Federal 
Register.  Agency  prepared  correcltorw  are 
issued  as  signed  documenit  and  appear  in 
the  approprMe  docuneni  catagorie* 
eisewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Adminiatration 

50  CFR  Part  675 

[Docliet  Na  920944-2302] 
RIN064»-AE80 

Groundfiah  Rahary  of  tha  Baring  Saa 
and  Aleutian  lalar>da  Area 

Correction 

In  rule  doounent  92-28377  beginning 
on  page  54936  in  the  issue  of  Monday, 
November  23, 1992,  make  the  following 
corrections: 

1.  On  page  54937,  in  the  second 
column,  in  the  third  full  paragraph,  in 
the  third  line,  "%  675.27(b)(3)(l)" 
should  read  "§  675.27(b)(3)(i)". 

2.  On  the  same  page,  in  the  third 
column,  in  the  ninth  line,  "The"  should 
read  "To". 

3.  On  the  same  page,  in  the  same 
column,  in  the  fourth  full  paragraph,  in 
the  fourth  line,  "ground  fish"  should 
read  "groundfish". 

1675.27    [Corrected] 

4.  On  page  54943,  in 
§675.27(b)(l)(iii).  in  the  first  line,  "The 
length  of  the  time"  should  read  "The 
length  of  time". 

MUMB  COOC  1S06-ei-O 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Adminiatration 

50  CFR  Part  650 

[Dochat  No.  51222-6240] 

AtlanUc  Saa  Scallop  Fiahary 

Correction 

In  rule  document  93-1132  beginning 
on  page  4944  in  the  issue  of  Tuesday, 
January  19, 1993,  make  the  following 
correction: 


On  page  4945,  in  the  third  column,  in 
the  second  full  paragraph,  in  the  second 
line,  "February  1. 1902"  should  reed 
"February  1, 1993". 


C00eiSM-«M> 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  145 

Commiaalon  Eaatam  Regional  Office; 
Chartga  of  Addraaa 

Correction 

In  rule  document  92-15309  appearing 
on  page  29203  in  the  issue  of  July  1. 
1992,  make  the  following  correction: 

PART  145    [CorrectMl] 

In  the  second  column,  in  part  145,  in 
the  third  paragraph,  in  the  first  line, 
"Section  1456.6(d)"  should  read 
"Section  145.6(a)". 

BIUMQCODC  1SOS-01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Adminiatration  for  Children  and 
Familiea 

45  CFR  Part  303 

RIN  0970-AA91 

Child  Support  Enforcement  Program: 
Review  and  Adjuatment  of  Child 
Support  Ordera 

Correction 

In  rule  document  92-31106  beginning 
on  page  61559  in  the  issue  of  Monday, 
December  28, 1992,  make  the  following 
corrections: 

1303.8    [Corrected] 

1.  On  page  61581,  in  the  third 
column,  in  §  303.8(c)(5),  in  the  sixth 
line,  "42  CFR  433.17(c)"  should  read 
"42  CFR  433.147(c)". 

2.  On  the  same  page,  in  the  same 
column,  in  the  same  section,  in  the 
seventh  Kne,  "or'  should  read  "or". 

BHXMOCOOe  1MB-01-0 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-930-4210-06;  N-52465] 

Notice  ot  Propoaed  Withdrawal  and 
Opportunity  for  Put>lic  Meeting; 
Nevada 

Correction 

In  notice  document  92-29375 
beginning  on  page  57509  in  the  issue  of 
Friday,  ciecember  4, 1992,  make  the 
following  corrections: 

1.  On  page  57509,  in  the  third 
column,  under  T.  39  N..  It  23  E.,  in  Sec. 
20,  in  the  first  line,  "SEV4SEV4;"  should 
read  "SWV4SEV4;". 

2.  On  the  same  page,  in  the  same 
column,  under  T.  40  N.,  R.  23  E.,  in  Sec. 
6,  in  the  first  line,  "EV4SWV4."  should 
read  "EV2SWV4,". 

3.  On  the  same  page,  in  the  same 
column,  under  the  same  township  and 
range,  in  Sec.  16,  in  the  third  line, 
delete  "NWV4NWV4);". 

BtLLMG  COOC  INM-OI-O 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[ID-010-03-4210-04;  IDI-28361] 

Exchange  of  Public  and  Private  Landa; 
Elmore  County,  ID 

Correction 

In  notice  document  93-682  beginning 
on  page  4177  in  the  issue  of  Wednesday, 
January  13, 1993,  make  the  following 
correction: 

On  page  4178,  in  the  first  column, 
under  DATES:,  in  the  seventh  Une, 
"83750."  should  read  "83705." 

MUJNQCOOC  1S06-01-O 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 
14  CFR  Part  300 

[Docket  48582.  Notice  No.  92-36] 
RIN  2105-AB89 

Rulea  of  Cortduct  In  DOT  Proceedinga 

Correction 

In  proposed  rule  docxunent  93-225 
beginning  on  page  516  in  the  issue  of 
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Wednesday,  January  6, 1993,  in  the 
third  colunm,  the  docket  number  should 
read  as  set  forth  above. 

BiujNacooe  is(»-oi-o 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parti 
[TJ>.b452] 

Definition  of  Affiliated  Group 
Correction 

In  rule  document  92-31058  beginning 
on  page  61797  in  the  issue  of  Tuesday, 
December  29, 1992,  make  the  following 
corrections: 

f  1.1504-4    [Corrected] 

1.  On  page  61801,  in  the  first  colunm. 
the  section  heading  should  read  as  set 
forth  above. 

2.  On  the  same  page,  in  the  third 
column,  in  §  1.1504-4(b)(3),  in  Example 
(i),  in  the  sixth  line,  "and"  should  read 

an  . 

BiUJNQ  cooe  isos-oi-o 
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The  President 


Executive  Order  12836 — Revocation  of 
Certain  Executive  Orders  Concerning 
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Presidential  Documents 


Title  37- 

I! 

The  President 


Executive  Order  12836  of  February  1,  1993 

Revocation  of  Certain  Executive  Orders  Concerning  Federal 
Contracting 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  eliminate  Executive 
orders  that  do  not  serve  the  public  interest,  it  is  hereby  ordered  as  follows: 

Section  1.  Executive  Order  No.  12818  of  October  23,  1992  (prohibiting 
the  use  of  project  agreements  on  Federal  construction  contracts),  and  Execu- 
tive Order  No.  12800  of  April  13,  1992  (requiring  Federal  contractors  to 
post  a  notice  that  workers  are  not  required  to  join  unions),  are  revoked. 

Sec.  2.  The  heads  of  executive  agencies  shall  promptly  revoke  any  orders, 
rules,  or  regulations  implementing  Executive  Order  No.  12818  of  October 
23,  1992,  or  Executive  Order  No.  12800  of  April  13,  1992,  to  the  extent 
consistent  with  law. 


IX^lUwUPuaA<^t^^lodk^a^ 


IFR  Doc  93-2744 
Filed  2-2-93:  11:29  ami 
Billing  code  319S-01-M 


THE  WHITE  HOUSE, 
February  1,  1993. 


Editorial  note:  For  a  White  House  statement  on  these  revocations  of  Federal  contracting  regula- 
tions, see  issue  S  of  the  Weekly  Compilation  of  Presidential  Documents. 
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Agriculture  De|>artment 
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See  Navy  Department 

NOTICES 

Agency  information  collection  activities  under  0MB 
review,  7127  * 
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Powerplant  and  industrial  fuel  use;  new  electric 

powerplant  coal  capabiUty;  compliance  certificatioDs: 
Gordonsville  Energy,  LP.,  7138 
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PROPOSED  RULES 
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Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  7178 
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Meetings: 
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Fond  du  Lac  County,  WI,  7168 

Federal  Housing  Rnance  Board 
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Traffic  control  systems;  discontinuance  and  removal: 
Southern  Pacific  Transportation  Co.  et  al.,  7169 
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Privacy  Act;  implementation.  7047 
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review,  7156 
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See  Centers  for  Disease  Control  and  Prevention 

See  Health  Care  Financing  Administration 

See  Indian  Health  Service 

See  National  Institutes  of  Health 

See  Public  Health  Service 

Health  Care  Financing  Administration 
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Indian  Health  Service 
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See  Geological  Survey 

See  Land  Management  Bureau 

See  National  Park  Service 
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Hot-rolled  carbon  steel  flat  products,  etc.,  from — 
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Brazil,  7080 
Canada,  7085 
France,  7091 
Germany,  7095 
Japan,  7103 
Korea,  7106 

Justice  Department 
See  Antitrust  Division 

Land  Management  Bureau 

NOTICES 

Agency  information  collection  activities  under  0MB 

review,  7156 
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plan  for  Arkansas  River,  7156 
Mineral  interest  applications: 

Arizona;  correction,  7179 
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Montana,  7156 
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Library  of  Congress 
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Meetings: 
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National  Aeronautics  and  Space  Administration 
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Meetings: 
Space  Science  and  Applications  Advisory  Committee, 
7158 

National  Foundation  on  the  Arts  and  ttw  Humanities 

NOTICES 

Agency  information  collection  activities  under  0MB 

review,  7159 
Meetings: 

Design  Arts  Advisory  Panel,  7159 

Media  Arts  Advisory  Panel,  7159 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
TRW  Inc.,  7171 

National  Institutes  of  Health 

NOTICES 
Meetings: 
National  Cancer  Institute,  7151 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  7151 
National  Institute  on  Deaftiess  and  Other  Communication 

Disorders,  7151-7152 
National  Library  of  Medicine,  7152 
Research  Grants  Division  study  sections,  7153 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc: 
Prince  William  Forest  Park,  VA;  meeting,  7157 

National  Science  Foundation 

NOTICES 

Meetings: 
DOE/NSF  Nuclear  Science  Advisory  Committee,  7160 


Earth  Sciences  Advisory  Committee,  7160 

Human  Resource  Development  Special  Emphasis  Panel, 

7160 
Materials  Research  Special  Emphasis  Panel,  7160 
Research,  Evaluation,  and  Dissemination  Special 

Emphasis  Panel,  7160 

Navy  Department 

NOTICES 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documer^  having  general 
applicability  and  legal  effect,  most  of  wtiich 
are  Iceyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintef)dent  of  Documents.  Prices  of 
new  booltf  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  TRADE  COMMISSION 
16CFRP«rt4 

Privacy  Act;  Implementation 

AGENCY:  Federal  Trade  Commission 

(FTC). 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Trade 
Commission  amends  its  Privacy  Act 
exemption  rule  by  adding  eight  systems 
as  exempt  systems  and  deleting  two 
systems  no  longer  maintained  by  the 
Commission.  The  systems  of  records  are 
exempt  from  certain  Privacy  Act 
provisions  due  to  the  investigatory 
nature  of  the  records.  This  rule 
amendment  is  required  in  order  to 
invoke  the  relevant  exemptions.  The 
exemptions  relieve  the  Commission  of 
certain  restrictions,  and,  thereby,  help 
ensure  that  the  Commission  may 
efficiently  and  effectively  perform 
investigations  and  other  authorized 
duties  and  activities.  This  action  also 
renders  effective  the  Privacy  Act  system 
notice  previously  published  by  the 
Commission. 

EFFECTIVE  DATE:  February  4, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Golden,  Information  Management 
and  Dissemination  Division,  Federal 
Trade  Commission,  6th  Street  and 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20580,  (202)  326-2410. 
SUPPLEMENTARY  INFORMATION:  The  FTC 
received  no  comments  in  response  to 
the  proposed  Privacy  Act  Systems  of 
Records  notice  and  corresponding 
amendments  to  Commission  Rule 
4.13(m),  16  CFR  4.13(m)  57  FR  45676 
(Oct  2, 1992).  The  Privacy  Act  systems 
notice  provided  an  up-to-date,  complete 
text  of  the  Commission's  notice  of  its 
systems  of  records,  proposed  the 
establishment  of  fourteen  new  systems 
of  records,  and  proposed  new  routine 
uses  for  all  of  the  Commission's 
systems.  The  proposed  amendments  to 


Commission  Rule  4.13(m)  proposed  that 
three  systems  of  records  previously 
designated  as  exempt  from  certain 
provisions  of  the  Privacy  Act  retain  that 
designation,  proposed  that  eight 
additional  new  and  revised  systems  of 
records  be  designated  as  exempt  from 
those  provisions,  and  proposed  that  two 
systems  of  records,  which  are  no  longer 
maintained  by  the  Commission,  be 
deleted  from  the  Rule.  Accordingly,  by 
this  notice,  the  FTC  formally  adopts  the 
amendment  to  Rule  4.13(m)  as 
proposed.  This  action  makes  the 
proposed  Systems  of  Records  published 
in  the  Federal  Register  notice,  57  FR 
45678  (October  2, 1992),  effective 
without  change. 

List  of  Subjects  in  16  CFR  Pail  4 

Administrative  practice  and 
procedure.  Freedom  of  Information. 
Privacy,  Simshine  Act. 

In  consideration  of  the  foregoing,  the 
FTC  amends  title  16,  chapter  I, 
subchapter  A  of  the  Code  of  Federal 
Regulations,  as  follows: 

PART  4— MISCELLANEOUS  RULES 

1.  The  authority  for  part  4  continues 
to  read  as  follows: 

Authority:  Sec.  6, 38  Stat.  721;  15  U.S.C 
46. 

2.  Section  4.13  is  amended  by  revising 
paragraph  (m)  to  read  as  follows: 

14.13    Privacy  Act  Rules. 

(m)  Specific  exemptions.  (1)  Pursuant 
to  5  U.S.C.  552a(j)(2),  investigatory 
materials  meuntained  by  an  agency 
component  in  connection  with  any 
activity  relating  to  criminal  law 
enforcement  in  the  following  systems  of 
records  are  exempt  from  all  subsections 
of  5  U.S.C.  552a,  except  (b),  (c)  (1)  and 
(2).  (e)(4)  (A)  through  (F).  (e)  (6).  (7),  (9), 
(10),  and  (11),  and  (i),  and  from  the 
provisions  of  this  section,  except  as 
otherwise  provided  in  5  U.S.C. 
552a(j)(2}: 

OfRce  of  Inspector  General  Investigative 
Files— FTC 

(2)  Pursuant  to  5  U.S.C.  552a(k)(2), 
investigatory  materials  compiled  for  law 
enforcement  purposes  in  the  following 
systems  of  records  are  exempt  from 
subsections  (c)(3),  (d),  (e)(1),  (e)(4)  (G), 
(H).  and  (I),  and  (f)  of  5  U.S.C.  552a,  and 
from  the  provisions  of  this  section. 


except  as  otherwise  provided  in 
552a(k)(2): 

Investigational,  Legal,  and  Public  Records- 
FTC 
Disciplinary  Action  Investigatory  Files— FTC 
Clearance  to  Participate  Applications  and  the 

Commission's  Responses  Thereto,  and 

Related  Docimients — FTC 
Management  Infonnation  System — FTC 
Office  of  the  Secretary  Control  and  Reporting 

System— FTC 
Office  of  Inspector  General  Investigative 

Files— FTC 
Stenographic  Reporting  Service  Requests — 

FTC 
Freedom  of  Infonnation  Act  Requests  and 

Appeals-^FTC 
Privacy  Act  Requests  and  Appeals — FTC 
Information  ReMeval  and  Indexing  System — 

FTC 

(3)  Pursuant  to  5  U.S.C  552a(kM5). 
investigatory  materials  compiled  to 
determine  suitability,  eligibility,  or 
qualifications  for  Federal  civilian 
employment,  military  service,  Federal 
contracts,  or  access  to  classified 
information,  but  only  where  disclosure 
would  reveal  the  identity  of  a 
confidential  source  of  information,  in 
the  following  systems  of  records  are 
exempt  from  subsections  (c)(3),  (d), 
(e)(1).  (e)(4)  (G).  (H).  and  (I),  and  (f)  of 
5  U.S.C.  552a,  and  from  the  provisions 
of  this  section,  except  as  otherwise 
provided  in  5  U.S.C  552a(k)(5): 

Personnel  Security  Pile— FTC 

•         •         •         •         • 

By  direction  of  the  Commission. 
Donald  S.  dark. 
Secretary. 

[FR  Doc.  g3-267VFiled  2-3-93;  8:45  am] 
MLLMO  CODE  S7S0-ei-H 


DEPARTMENT  OF  THE  TREASURY 
31  CFR  Part  103 

Amendment  to  the  Benk  Secrecy  Act 
Reguietions  Regarding  Administrative 
Rulings 

AGENCY:  Departmental  Offices,  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  Treasury  is  amending  the 
ap{>endix  to  31  CFR  part  103  to  Ust  a 
new  administrative  ruling.  These 
rulings  are  issued  in  res]>onse  to 
requests  for  clarification  of  the 
verification  of  identity  requirements  for 
elderly  and  disabled  customers  and  the 
reporting  of  multiple  currency 
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transactions.  They  clarify  existing  and 
do  not  create  new  regulatory 
requirements. 

DATES:  Bank  Secrecy  Act  Administrative 
Rulings  92-1  and  92-2  were  efTective 
November  16, 1992. 
ADDRESSES:  Of&ce  of  Financial 
Enforcement,  Office  of  the  Assistant 
Secretary  (Enforcement),  Department  of 
the  Treasury,  room  5000  Treasury 
Annex,  1500  Pennsylvania  Avenue, 
NW.,  Washington,  D.C.  20220.  Copies  of 
administrative  rulings  may  be  obtained 
from  the  Office  of  Financial 
Enforcement. 

FOR  FURTHER  INFORMATION  CONTACT: 
A.  Carlos  Correa.  Assistant  Director. 
Regulations  and  RuHngs,  Office  of 
Financial  Enforcement.  202-622-0400. 
SUPPLEMENTARY  INFORMATION:  The  Bank 
Secrecy  Act.  Public  Law  91-508 
(codified  at  12  U.S.C.  1730d,  1829b, 
1951-1959,  and  31  U.S.C.  5311-5326), 
authorizes  the  Secretary  of  the  Treasury 
to  require  financial  institutions  to  keep 
records  and  file  reports  that  the 
Secretary  determines  have  a  high  degree 
of  usefulness  in  criminal,  tax,  or 
regulatory  matters.  The  regulations 
implementing  the  Bank  Secrecy  Act  are 
at  part  103  of  title  31  of  the  Code  of 
Federal  Regulations.  On  September  22. 
1987,  Treasury  issued  final  regulations 
implementing  an  administrative  ruling 
system  for  interpretations  of  the  Bank 
Secrecy  Act.  52  FR  35545. 
Administrative  rulings  are  published  in 
the  appendix  to  part  103.  The 
administrative  rulings  are  efi'ective 
when  signed.  Publication  in  the  Federal 
Register  is  merely  a  method  of 
publicizing  their  existence. 

Two  rulings  are  being  added  to  the 
Appendix  by  this  Final  Rule.  Bank 
Secrecy  Act  Administrative  Ruling  92- 
1  deals  with  identification  of  elderly  or 
disabled  patrons  conducting  large 
currency  transactions.  Ruling  92-1  deals 
with  the  proper  completion  of  the 
Currency  Transaction  Report  (CTR) 
when  reporting  multiple  transactions. 

Copies  of  rulings  may  be  obtained  by 
contacting  the  Office  of  Financial 
Enforcement  at  the  address  listed  above. 
Please  make  all  requests  for  rulings  in 
writing,  specifying  the  relevant  number 
or  subject  of  the  ruling. 

Applicability  of  Notice  and  Effective 
Date  Requirements 

This  amendment  merely  revises  the 
appendix  to  add  the  text  of  an  issued 
administrative  ruUng  that  interprets  the 
Bank  Secrecy  Act  regulations.  The 
regulations  in  Part  103  are  not  amended 
in  any  way.  Therefore,  for  good  cause 
found,  pursuant  to  5  U.S.C.  553  (b)  and 
(d),  notice  and  public  procedure  thereon 


and  a  delayed  effective  date  are 
unnecessary. 

Executive  Order  12291 

As  this  final  rule  promulgates  a 
regulation  that  is  interpretative  and 
imposes  no  substantive  obligation  upon 
any  individual  or  industry,  will  not 
have  an  annual  effect  on  the  economy 
of  $100  million  or  more,  and  has  no 
impact  upon  the  costs  or  prices  to 
consumers,  it  is  not  a  major  rule. 
Therefore,  regulatory  impact  analysis  is 
not  required. 

Regulatory  Flexibility  Act 

As  no  Notice  of  Proposed  Rulemaking 
is  required  by  the  Administrative 
Procedure  Act  (5  U.S.C.  551  et  seq.]  or 
by  any  other  statute,  this  document  is 
not  subject  to  the  provisions  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  603 
and  604. 

Drafting  Information 

The  principal  author  of  this  document 
is  the  Office  of  Financial  Enforcement. 
However,  personnel  from  other  offices 
participated  in  its  development. 

List  of  Subjects  in  31  CFR  Part  103 

Authority  delegations  (Government 
agencies).  Banks  and  banking,  Currency, 
Foreign  banking.  Investigations,  Law 
enforcement.  Reporting  and 
recordkeeping  requirements.  Taxes. 

Amendment 

For  reasons  set  forth  in  the  preamble, 
31  CFR  Part  103  is  amended  as  set  forth 
below: 

PART  103— HNANCIAL 
RECORDKEEPING  AND  REPORTING 
OF  CURRENCY  AND  FOREIGN 
TRANSACTIONS 

1.  The  authority  citation  of  Part  103 
continues  to  read  as  follows: 

Authority:  Public  Law  91-508,  Title  1. 84 
Stat.  1114  (12  U.S.C.  1730d.  1829b  and  1951- 
1959);  and  the  Currency  and  Foreign 
Transactions  Reporting  Act,  Pub.  L.  91-508, 
Title  II,  84  Stat.  1118,  as  amended  (31  U.S.C. 
5311-5326). 

2.  The  Appendix  to  31  CFR  part  103 
is  amended  by  adding  at  the  end  the 
following: 

Appendix — Adminiatrative  rulings 


92-1  (November  16. 1992) 

31  U.S.C  5313 — Reports  on  Domestic  Coins 

and  Currency  Transactions 
31  U.S.C.  5325 — Identification  Required  to 

Purchase  Certain  Monetary  Instruments 
31  CFR  103.28— Identification  Required 
31  CFR  103.29— Purchases  of  Bank  Checks 

and  Drafts,  Cashier's  Checks,  Money 

Orders  and  Traveler's  Checks 


Identification  of  elderly  or  disabled  patrons 
conducting  large  currency  transactions. 
Financial  institutions  must  file  a  form  4789, 
Currency  Transaction  Report  (CTR)  on 
transactions  in  cturency  in  excess  of  $10,000, 
and  must  verify  and  record  information  about 
the  identity  of  the  person(s)  who  conduct(s) 
the  transaction  in  Part  I  of  the  CTR.  Financial 
institutions  also  must  record  on  a 
chronological  log  sales  of,  and  verify  the 
identity  of  individuals  who  purchase,  certain 
monetary  instruments  with  currency  in 
amounts  between  $3,000  and  $10,000, 
inclusive.  Many  financial  institutions  have 
asked  Treasury  how  they  can  meet  the 
requirement  to  examine  an  identifying 
document  that  contains  the  person's  name 
and  address  when  s/he  does  not  possess  such 
a  document  (e.g.,  a  driver's  license). 
Financial  institutions  have  indicated  that  this 
question  arises  almost  exclusively  with  their 
elderly  and/or  disabled  patrons.  This 
Administrative  Ruling  answers  those 
inquiries. 

Issue 

How  does  a  financial  institution  fulfill  the 
requirement  to  verify  and  record  the  name 
and  address  of  an  elderly  or  disabled 
individual  who  conducts  a  currency 
transaction  in  excess  of  $10,000  or  who 
purchases  certain  monetary  instruments  with 
currency  valued  l>etween  $3,000  and  $10,000 
when  he/she  does  not  possess  a  passport, 
alien  identification  card  or  other  official 
document,  or  other  doounent  that  is 
normally  acceptable  within  the  banking 
community  as  a  means  of  identification  when 
cashing  checks  for  nondepositors? 

Holding 

It  is  the  responsibility  of  a  financial 
institution  to  file  complete  and  accurate 
CTRs  and  to  maintain  complete  and  accurate 
monetary  instrument  logs  pursuant  to  31  CFR 
§§  103.27(d)  and  103.29  of  the  BSA 
regulations.  It  is  also  the  responsibility  of  a 
financial  institution  to  verify  and  to  record 
the  identity  of  individuals  conducting 
reportable  currency  transactions  and/or  cash 
purchases  of  certain  monetary  instnunents  as 
required  by  BSA  regulations  §§  103.28  and 
103.29.  Only  if  the  financial  institution  is 
confident  that  an  elderly  or  disabled  patron 
is  who  s/he  says  s/he  is  may  it  complete 
these  transactions.  A  financial  institution 
shall  use  whatever  information  it  has 
available,  in  accordance  with  its  established 
policies  and  procedures,  to  determine  its 
patron's  identity.  This  includes  review  of  its 
internal  records  for  any  information  on  file, 
and  asking  for  other  forms  of  identification, 
including  a  social  security  or  medicare/ 
medicaid  card  along  with  another  document 
which  contains  both  the  patron's  name  and 
address  such  as  an  organizational 
membership  card,  voter  registration  card, 
utility  bill  or  real  estate  tax  bill.  These  forms 
of  identification  shall  also  be  identified  as 
acceptable  in  the  bank's  formal  written 
policy  and  operating  procedures  as 
identification  for  transactions  involving  the 
elderly  or  the  disabled.  Once  implemented, 
the  financial  institution  should  permit  no 
exception  to  its  policy  and  procedures.  In 
these  cases,  the  financial  institution  should 
record  the  word  "Elderly"  or  "Disabled"  on 
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the  CTR  and/or  chronological  log  and  the 
method  used  to  identify  me  elderly,  or 
disabled  patron  such  as  "Social  Security  and 
(organization)  Membership  Card  only  ID." 

Law  and  Analysis 

Before  concluding  a  transaction  for  which 
a  Currency  Transaction  Report  is  required 
pursuant  to  31  CFR  103.22,  a  financial 
institution  must  verify  and  record  the  name 
and  address  of  the  individual  conducting  the 
transaction.  31  CFR  103.28.  Verification  of 
the  individual's  identity  must  be  made  by 
examination  of  a  document,  other  than  a 
bank  signature  card,  that  is  normally 
acceptable  within  the  banking  community  as 
a  means  of  identification  when  cashing 
checks  for  nondepositors  {e.g.,  a  driver's 
license).  A  bank  signature  card  may  be  relied 
upon  only  if  it  was  issued  after  documents 
establishing  the  identity  of  the  individual 
were  examined  and  a  notation  of  the  method 
and  specific  information  regarding 
identification  (e.g.,  state  of  issuance  and 
driver's  license  number)  was  made  on  the 
signature  card.  In  each  instance,  the  specific 
identifying  information  noted  above  and 
used  to  verify  the  identity  of  the  individual 
must  bo  recorded  on  the  CTR.  The  notation 
of  "known  customer"  or  "bank  signature  card 
on  file"  on  the  CTR  is  prohibited.  31  CFR 
103.28. 

Before  issuing  ot  selling  bank  checks  or 
drafts,  cashier's  checks,  traveler's  checks  or 
money  orders  to  an  individual(s),  fbr 
currency  between  $3,000  and  $10,000,  a 
financid  institution  must  verify  whether  the 
individual  has  a  deposit  account  or  verify  the 
individual's  identity.  31  CFR  103.29. 
Verification  may  be  made  by  examination  of 
a  signature  card  or  other  account  record  at 
the  financial  institution  if  the  deposit 
accountholder's  name  and  address  were 
verified  at  the  time  the  account  was  opened, 
or  at  any  subsequent  tinoe,  and  that 
information  was  recorded  on  the  signatxire 
card  or  record  being  examined. 

Verification  may  also  be  made  by 
examination  of  a  document  that  contains  the 
name  and  address  of  the  purchaser  and 
which  is  normally  acceptable  within  the 
banking  community  as  a  means  of 
identification  when  cashing  checks  for 
nondepositors.  In  the  case  of  a  deposit 
accountholder  whose  identify  has  not  been 
previously  verified,  the  financial  institution 
shall  record  the  specific  identifying 
information  on  its  chronological  log  (e.g. 
state  of  issuance  and  driver's  license 
number).  In  all  situations,  the  financial 
institution  must  record  all  the  appropriate 
information  required  by  §  103.29(a)(l)(i)  for 
deposit  account  holders  or  103.29(a)(2)i[i)  for 
nondeposit  account  holders. 

Certain  elderly  or  disabled  patrons  do  not 
possess  identification  documents  that  would 
normally  be  considered  acceptable  within  the 
banking  communify  [e.g.,  driver's  licenses, 
passports,  or  state-issued  identification 
cards).  Accordingly,  the  procedure  set  forth 
below  should  be  followed  to  fulfill  the 
identification  verification  reqiiirements  of 
§§103.28  and  103.29. 

Financial  institutions  may  accept  as 
appropriate  identification  a  social  security, 
medicare,  medicaid  or  other  insurance  card 
presented  along  with  another  document  that 


contains  both  the  name  and  address  of  the 
patron  (e.g.  an  organization  membership  or 
voter  registration  card,  utilify  or  real  estate 
tax  bill).  Such  forms  of  identification  shall  be 
specified  in  the  bank's  formal  written  policy 
and  operating  procedures  as  acceptable 
identification  for  transactions  involving 
elderly  or  disabled  patrons  who  do  not 
possess  identification  documents  normally 
considered  acceptable  within  the  b»nlctng 
communify  for  cashing  checks  for 
nondepositors. 

This  procedure  may  only  be  applied  if  the 
following  circimistances  exist.  First,  the 
financial  institution  must  establish  that  the 
identification  the  elderly  or  disabled  patron 
has  is  limited  to  a  social  securify  or 
medicare/medicaid  card  plus  another 
document  which  contains  the  patron's  name 
and  address.  Second,  the  financial  institution 
must  use  whatever  information  it  has 
available,  or  policies  and  procedures  it  has  in 
place,  to  determine  the  patron's  identify.  If 
the  patron  is  a  deprasit  accountholder,  die 
financial  institution  should  review  its 
internal  records  to  determine  if  there  is 
information  on  file  to  verify  his/her  identify. 
Only  if  the  financial  institution  is  confident 
that  the  elderly  or  disabled  patron  is  who  s/ 
he  says  s/he  is,  may  the  transaction  be 
concluded.  Failure  to  identify  an  elderly  or 
a  disabled  customer's  identity  as  required  by 
31  CFR  §  103.28  and  as  described  herein  may 
result  in  the  imposition  of  civil  and  or 
criminal  penalties.  Finally,  the  financial 
institution  shall  establish  a  formal  written 
policy  and  implement  ofMrating  procedures 
for  processing  reportable  currency 
transactions  or  recording  cash  sales  of  certain 
monetary  instruments  to  elderly  or  disabled 
patrons  who  do  not  have  forms  of 
identification  ordinarily  considered 
"acceptable."  Once  implemented,  the 
financial  institution  shall  permit  no 
exceptions  to  its  policy  and  procedures.  In 
addition,  financial  institutions  are 
encouraged  to  record  the  elderly  or  disabled 
patron's  identify  and  address  as  well  as  the 
method  of  identification  on  a  signature  card 
or  other  record  when  it  is  obtained  and 
verified. 

In  completing  a  CTR,  if  all  of  the  above 
conditions  are  satisfied,  the  financial 
institution  should  enter  the  words  "Elderly" 
or  "Disabled"  and  the  method  used  to  verify 
the  patron's  identify,  such  as  "Social 
Securify  and  (organization)  Membership 
Cards  Only  ID,"  in  Item  15a. 

Similarly,  when  logging  the  cash  purchase 
of  a  monetary  instrument(s),  the  financial 
institution  shall  enter  on  its  chronological  log 
the  words,  "Elderly"  or  "Disabled,"  and  the 
method  used  to  verify  such  patron's  identify. 
Example 

Jesse  Fleming,  a  75  year  old  retiree,  has 
been  saving  $10  bills  for  twenfy  years  in 
order  to  help  pay  for  his  granddaughter's 
college  education.  He  enters  the  Trustworthy 
National  Bank  where  he  has  no  account  but 
his  granddaughter  has  a  savings  accoimt,  and 
presents  $13,000  in  $10  bills  to  the  teller.  He 
instructs  the  teller  to  deposit  $9,000  into  his 
granddaughter's  savings  account,  and 
requests  a  cashier's  check  for  S4,000  made 
payable  to  State  Universify. 


Because  of  poor  eyesight,  Mr.  Fleming  no 
longer  drives  and  does  not  possess  a  vaUd 
driviBr's  license.  When  asked  for 
identification  by  the  teller  he  presents  • 
social  securify  card  and  his  retirement 
organization  membership  card  that  contains 
his  name  and  address. 

Application  of  Law  to  Example 

In  this  example,  the  Trustworthy  National 
Bank  must  check  to  determine  if  Mr. 
Fleming's  social  securify  and  organizational 
membership  cards  are  acceptable  forms  of 
identification  as  defined  in  the  bank's  policy 
and  procedures.  If  so,  and  the  bank  is 
confident  that  Mr.  Fleming  is  who  he  says  he 
is,  it  may  complete  the  transaction.  Because 
Mr.  Fleming  conducted  a  transaction  in 
currency  which  exceeded  $10,000  (deposit  of 
$9,000  and  purchase  of  $4,000  monetary 
instnmient).  First  National  Bank  must 
complete  a  CTR.  It  should  record  information 
about  Mr.  Fleming  in  Part  I  of  the  CTR  and 
in  Item  15a  record  the  words  "Elderly- 
Social  Securify  and  (oiganization) 
Membership  Cards  Only  ID."  The  balance  of 
the  CFR  must  be  appropriately  completed  as 
required  by  §§  103.22  and  103.27(d).  First 
National  Bank  must  also  record  the 
transaction  in  its  monetary  instrument  sales 
log  because  it  issued  to  Mr.  Fleming  a 
cashier's  check  for  $4,000  in  currency.  Mr. 
Fleming  must  he  listed  as  the  purchaser  and 
the  bank  should  record  on  the  log  the  words 
"Elderly — Social  Security  and  (organization) 
Membership  Cards  Only  ID"  as  the  method 
used  to  verify  his  identify.  In  addition, 
because  Mr.  Fleming  is  not  a  deposit 
accountholder  at  First  National  Bank,  the 
bank  is  required  to  record  on  the  log  all  the 
information  required  under  §  103.29(a)(2)(i] 
for  cash  purchases  of  monetary  instruments 
by  nondeposit  accountholders. 

92-2  (November  16. 1992) 

31  U.S.C.  5313 — Reports  on  Domestic  Coins 

and  Currency  "Transactions 
31  CFR  103.22— Reporting  of  Currency 

Transactions 
31  CFR  103.28— Identification  Required 

Proper  completion  of  the  Currency 
Transaction  Report  (CTB),  IRS  Form  4789, 
when  reporting  multiple  transactions. 
Financial  institutions  must  report 
transactions  in  currency  that  exceed  $10,000 
or  an  exempted  account's  established 
exemption  limit  and  provide  certain 
information  including  verified  identifying 
information  about  the  individual  conducting 
the  transaction.  Multiple  currency 
transactions  must  be  treated  as  a  single 
transaction,  aggregated,  and  reported  on  a 
single  Form  4789,  if  the  financial  institution 
has  knowledge  that  the  transactions  are  by  or 
on  behalf  of  any  person  and  result  in  either 
cash  in  or  cash  out  totalling  more  than 
$10,000,  or  the  exemption  limit,  during  any 
one  business  day.  All  CTRs  must  be  hJiy  and 
accmately  completed.  Some  or  all  of  the 
individual  transactions  which  comprise  an 
aggregated  CTR  are  frequently  below  the 
$10,000  reporting  or  applicable  exemption 
threshold  and,  as  such,  are  not  reportable  and 
financial  institutions  dio  not  gather  the 
information  required  to  complete  a  CTR. 
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Issue 

How  should  a  financial  institution 
complete  a  CTR  when  multiple  transactions 
are  aggregated  and  reported  on  a  single  form 
and  all  or  part  of  the  information  called  for 
in  the  Conn  may  not  be  knonvnT 

Holding 

Multiple  transactions  that  total  in  excess  of 
SIO.OOO.  or  an  established  exemption  limit, 
when  aggregated  must  be  reported  on  a  CTR 
if  the  fmancial  institution  has  knowledge  that 
the  transactions  have  occurred.  In  many 
cases,  the  individual  transactions  being 
reported  are  each  under  $10,000,  or  the 
exemption  limit,  and  the  institution  was  not 
aware  at  the  time  of  any  one  of  the 
transactions  that  a  CTR  would  be  required. 
Therefore,  the  identifying  information  on  the 
person  conducting  the  transaction  was  not 
required  to  be  obtained  at  the  time  the 
transaction  was  conducted. 

If  af^er  a  reasonable  efibrt  to  obtain  the 
information  required  to  complete  items  4 
through  15  of  the  CTR,  all  or  part  of  such 
information  is  not  available,  the  institution 
must  check  item  3d  to  indicate  that  the 
information  is  not  l>eing  provided  because 
the  report  involves  multiple  transactions  for 
which  complete  information  is  not  available. 
The  institution  must,  however,  provide  as 
much  of  the  information  as  is  reasonably 
available. 

All  subsections  of  item  48  on  the  CTR  must 
be  completed  to  report  the  number  of 
transactions  involved  and  the  number  of 
locations  of  the  fmancial  institution  and  zip 
codes  of  those  locations  where  the 
transactions  %vere  conducted. 

Law  and  Analysis 

Sections  103.22(a)(1)  and  (c)  of  the  Bank 
Secrecy  Act  (BSA)  regulations.  31  CFR  part 
103,  require  a  financial  institution  to  file  a 
.CTR  for  each  deposit,  withdrawal,  exchange 
of  currency,  or  other  payment  or  transfer,  by, 
through,  or  to  the  financial  institution,  which 
involves  a  transaction  in  currency  of  more 
than  $10,000  or  the  established  exemption 
limit  for  an  exempt  account.  Multiple 
transactions  must  be  treated  as  a  single 
transaction  if  the  financial  institution  has 
knowledge  that  they  are  by,  or  on  behalf  of. 
any  person  and  result  in  either  cash  in  or 
cash  out  of  the  financial  institution  totalling 
more  than  $10,000  or  the  exemption  limit 
during  any  one  business  day.  Knowledge,  in 
this  context,  means  knowledge  on  the  part  of 
a  partner,  director,  officer  or  employee  of  the 
financial  institution  or  on  the  part  of  any 
existing  automated  or  manual  system  at  the 
financial  institution  that  permits  it  to 
aggregate  transactions. 

The  purpose  of  item  3  on  the  CTR  is  to 
indicate  why  all  or  part  of  the  information 
required  in  items  4  through  15  is  not  being 
provided  on  the  form.  If  the  reason 
information  is  missing  is  solely  because  the 
transaction(s)  occurred  through  an  armored 
car  service,  a  mail  deposit  or  shipment,  or  a 
night  deposit  or  Automated  Teller  Machine 
(ATM),  the  financial  institution  must  check 
either  box  a.  b,  or  c,  as  appropriate,  in  item 
3.  CTR  instructions  state  that  item  3d  is  to 
be  checked  for  multiple  transactions  where 
none  of  the  individual  transactions  exceeds 


$10,000  or  the  exemption  limit  and  all  of  the 
required  information  might  not  be  available. 

As  described  in  Example  No.  5  below, 
there  may  be  situations  where  one 
transaction  among  several  exceeds  the 
applicable  threshold.  Item  3d  should  be 
checked  whenever  multiple  transactions  are 
being  reported  and  all  or  part  of  the 
information  necessary  to  complete  items  4 
through  15  is  not  available  because  at  the 
time  of  any  one  of  the  individual 
transactions,  a  CTR  was  not  required  and  the 
financial  institution  did  not  obtain  the 
appropriate  information. 

When  reporting  multiple  transactions,  the 
financial  institution  must  complete  as  many 
of  items  4  through  15  as  possible.  In  the 
event  the  institution  learns  that  more  than 
one  person  conducted  the  multiple 
transactions  being  reported,  it  must  check 
item  2  on  the  CTR  and  is  encouraged  to  make 
reasonable  efforts  to  obtain  and  report  any 
appropriate  information  on  each  of  the 
persons  in  items  4  through  15  on  the  front 
and  back  of  the  CTR  fonn,  and  if  necessary, 
on  additional  sheets  of  paper  attached  to  the 
report. 

The  purpose  of  item  48  is  to  indicate  that 
multiple  transactions  are  involved  in  the  CTR 
being  filed.  Items  48  a,  b,  and  c  require 
information  about  the  number  of  transactions 
being  reported  and  the  number  of  bank 
branches  and  the  zip  code  of  each  branch 
where  the  transactions  took  place.  If  multiple 
transactions  exceeding  $10,000  or  an  account 
exemption  limit  occur  at  the  same  time,  the 
financial  institution  should  treat  the 
transactions  in  a  manner  consistent  with  its 
internal  transaction  posting  procedures.  For 
example,  if  a  customer  presents  four  separate 
deposits,  at  the  same  time,  totalling  over 
$10,000,  the  institution  may  report  the 
transactions  in  item  48a  to  be  one  or  four 
separate  transactions.  If  the  transactions  are 
posted  as  four  separate  transactions  the 
financial  institution  should  enter  the  number 
4  in  item  48a  and  the  number  1  in  item  48b. 
If  the  transactions  are  posted  as  one 
transaction  the  institution  should~enter  the  1 
in  both  48a  and  48b.  Reporting  the 
transactions  in  this  manner  will  guarantee 
the  integrity  of  the  paper  trail  being  created, 
that  is,  the  number  of  transactions  reported 
on  the  CTR  will  be  the  same  as  the  number 
of  transactions  showing  in  the  institution's 
records. 

These  situations  should  be  differentiated 
from  those  cases  where  sepwrate  transactions 
occur  at  different  times  during  the  same 
business  day,  and  which,  when  aggregated, 
exceed  $10,000  or  the  exemption  limit.  For 
instance,  if  the  same  or  another  individual 
conducts  two  of  the  same  type  of  transactions 
at  different  times  during  the  same  business 
day  at  two  different  branches  of  the  financial 
institution  on  behalf  of  the  same  person,  and 
the  institution  has  knowledge  that  the 
transactions  occurred  and  exceed  $10,000  or 
the  exemption  limit,  then  the  financial 
institution  must  enter  the  number  2  in  items 
48a  and  48b. 

Examples  and  Application  of  Law  to 
Examples 

Example  No.  1 

Dorothy  Fishback  presents  a  teller  with 
three  cash  deposits  to  the  same  account,  at 


the  same  time,  in  amounts  of  $5,000,  $6,000, 
and  $8,500  requesting  that  the  deposits  be 
posted  to  the  account  separately.  It  is  the 
bank's  procedure  to  post  the  transactions 
separately.  A  CTR  is  completed  while  the 
customer  is  at  the  teller  window. 

Application  of  Law  to  Example  No.  1 

A  CTR  is  completed  based  upon  the 
information  obtained  at  the  time  Dorothy 
Fishback  presents  the  multiple  transactions. 
Item  3d  would  not  be  checked  on  the  CTR 
because  all  of  the  information  in  items  4 
through  15  is  being  provided 
contemporaneously  with  the  transaction.  As 
it  is  the  bank's  procedure  to  post  the 
transactions  separately,  the  number  of 
transactions  reported  in  item  48a  would  be 
3  and  the  number  of  branches  reported  in 
item  48b  would  be  1.  The  zip  code  for  the 
location  where  the  transactions  were 
conducted  would  be  entered  in  item  48c. 

Example  No.  2 

Andrew  Weiner  makes  a  $7,000  cash 
deposit  to  his  account  at  ABC  Federal 
Savings  Bank.  Later  the  same  day,  Mr. 
Weiner  returns  to  the  same  teller  and 
deposits  $5,000  in  cash  to  a  different 
account.  At  the  time  Mr.  Weiner  makes  the 
second  deposit,  the  teller  realizes  that  the 
two  deposits  exceed  $10,000  and  prepares  a 
CTR  obtaining  all  of  tie  necessary  identifying 
information  directly  from  Mr.  Weiner. 

Application  of  Law  to  Example  No.  2 

Even  though  the  two  transactions  were 
conducted  at  different  times  during  the  same 
business  day,  Mr.  Weiner  conducted  both 
transactions  at  the  same  place  and  the 
appropriate  identifying  information  was 
obtained  by  the  teller  at  the  time  of  the 
second  transaction.  Item  3d  would  not  be 
checked  on  the  CTR.  The  number  of 
transactions  reported  in  item  48a  must  be  2 
and  the  number  of  branches  reported  in  item 
48b  would  be  1.  The  zip  code  for  the  location 
where  the  transactions  took  place  would  be 
entered  in  item  48c 

Example  No.  3 

Internal  auditor  Mike  Pelzer  is  reviewing 
the  daily  cash  transactions  report  for  People's 
Bank  and  notices  that  five  cash  deposits  were 
made  the  previous  day  to  account  912345. 
The  total  of  the  deposits  is  $25,000  and  they 
were  made  at  three  different  offices  of  the 
bank.  Mike  researches  the  account  data  base 
and  finds  that  the  account  belongs  to  a 
department  store  and  that  the  account  is 
exempted  for  deposits  up  to  $17,000  per  day 
Each  of  the  five  transactions  was  under 
$17,000. 

Application  of  Law  to  Example  No.  3 

Having  reviewed  the  report  of  aggregated 
transactions,  Mike  Pelzer  has  knowledge  that 
transactions  exceeding  the  account  * 

exemption  limit  have  occurred  during  a 
single  business  day.  A  CTR  must  be  filed. 
People's  Bank  is  encouraged  to  make  a 
reasonable  effort  to  provide  the  information 
for  items  4  through  15  on  the  CTR.  Such 
efforts  could  include  a  search  of  the 
institution's  records  or  a  phone  call  to  the 
department  store  to  identify  the  persons  that 
conducted  the  transactions.  If  all  of  the 
information  is  not  contained  in  the 
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institution's  records  or  otherwise  obtained, 
item  3d  must  be  checked.  The  number  of 
transactions  reported  in  item  48a  must  be  5 
and  the  number  of  branches  reported  in  48b 
would  be  3.  The  zip  codes  for  Uie  three 
locations  where  the  transactions  occurred 
must  be  entered  in  item  48& 

Example  No.  4 

Mrs.  Saunders  makes  a  cash  withdrawal, 
for  $4,000,  from  a  joint  savings  account  she 
owns  with  her  husband.  That  day  her 
husband,  Mr.  Saunders,  withdraws  S7,000 
cash  using  the  same  teller.  Realizing  that  the 
withdrawals  exceed  $10,000,  the  teller 
obtains  identifying  information  on  Mr. 
Saunders  required  to  complete  a  CTR. 

Application  of  Law  to  Example  No.  4 

In  this  case,  item  2  on  the  CTR  must  be 
checked  because  the  teller  knows  that  more 
than  one  person  conducted  the  transactions. 
Information  on  Mr.  Saunders  would  appear 
in  Part  I  and  the  bank  is  encouraged  to  ask 
him  for,  or  to  check  its  records  for  the 
required  identifying  information  on  Mrs. 
Saunders.  If  after  taking  reasonable  efforts  to 
locate  the  desired  information,  all  of  the 
required  information  is  not  found  on  file  in 
the  institution's  records  or  is  not  otherwise 
obtained,  box  3d  must  be  checked  to  indicate 
that  all  information  is  not  being  provided 
because  multiple  transactions  are  being 
reported.  Whatever  information  on  Mrs. 
Saunders  is  contained  in  the  records  of  the 
institution  must  be  reported  in  the 
continuation  of  Part  I  on  the  back  of  Form 
4789.  The  number  of  transactions  reported  in 
item  48a  must  be  2  and  the  number  of 
branches  reported  in  item  48b  would  be  1. 
The  zip  code  for  the  branch  where  the 
transactions  took  place  would  be  entered  in 
item  48c. 

Example  No.  5 

On  another  day,  Mrs.  Saunders  makes  a 
deposit  of  $3,000  cash  and  no  information 
required  for  Part  I  of  the  ClK  is  requested  of 
her.  She  is  followed  later  the  same  day  by  her 
husband,  Mr.  Saunders,  who  deposits 
$12,000  in  currency  and  who  provides  all 
data  required  to  complete  Part  I  for  himself. 

Application  of  Law  to  Example  No.  5 

Item  2  on  the  CTR  must  be  checked 
because  the  teller  knows  that  more  than  one 
person  conducted  the  transactions. 


Information  on  Mr.  Saunders  would  appear 
in  Part  I  and  the  bank  is  encouraged  to  ask 
him  for,  or  to  check  its  records  for  the 
required  identifying  infbnnation  on  Mrs. 
Saunders.  If  after  taking  reasonable  efforts  to 
locate  the  desired  information,  all  of  the 
required  information  is  not  found  on  file  in 
the  institution's  records  or  is  not  otherwise 
obtained,  box  3d  must  be  checked  to  indicate 
that  all  information  is  not  being  provided 
because  multiple  transactions  are  being 
reported.  Whatever  information  ou  Mrs. 
Saunders  is  contained  in  the  records  of  the 
institution  must  be  reported  in  the 
continuation  of  Part  I  on  the  back  of  Form 
4789.  The  number  of  transactions  reported  in 
item  48a  must  be  2  and  the  number  of 
branches  reported  in  item  48b  would  be  1. 
The  zip  code  for  the  branch  where  the 
transactions  took  place  would  be  entered  in 
item  48c. 

Example  No.  6 

A  review  of  First  Federal  Bank's  daily  cash 
transactions  report  for  a  given  day  indicates 
several  cash  deposits  to  a  single  account 
totaling  more  than  $10,000.  Two  separate 
deposits  were  made  in  the  night  depository 
at  the  institution's  main  office,  and  two 
deposits  were  conducted  at  the  teller 
windows  of  two  other  branch  locations.  Each 
deposit  was  under  $10,000. 

Application  of  Law  to  Example  No.  6 

Item  3c  should  be  checked  to  indicate  that 
identifying  information  is  not  provided 
because  transactions  were  received  through 
the  night  deposit  box.  If  the  tellers  involved 
with  the  two  face  to  fece  deposits  remember 
who  conducted  the  transactions,  institution 
records  can  be  checked  for  identifying 
information.  If  the  records  contain  some  of 
the  information  required  by  items  4  through 
15,  that  information  must  be  provided,  and 
item  3d  must  be  checked  to  indicate  that 
some  information  is  missing  because 
multiple  transactions  are  being  reported  and 
the  information  was  not  obtained  at  the  time 
the  transactions  were  conducted.  Item  48a 
must  indicate  4  transactions  and  item  48b 
must  indicate  3  locations.  The  zip  code  of 
those  locations  would  be  provided  in  item 
48c. 


Dated:  November  16, 1992. 
PetBT  K.  Nunsx. 

Assistant  Secretary  (Enforcement). 
[FR  Doc  93-2048  Filed  2-3-93;  8:45  am] 
MLUNQ  COM  4t10-»-H 


COPYRIGHT  ROYALTY  TRIBUNAL 
37  CFR  Part  304 

[Deek*t  Na  92-a-PBRA] 

1992  Adjustment  of  the  Pul>llc 
Broadcasting  Royalty  Rates  and 
Tenns;  Correction 

agency:  Copyright  Royalty  Tribunal. 
ACTION:  Final  rule;  correction. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Linda  R.  Bocchi,  General  Counsel, 
Copyright  Royalty  Tribunal,  1825 
Connecticut  Avenue  NW.,  suite  918, 
Washington.  DC  20009  (202)  60&-4400. 

SUMMARY:  In  Public  Broadcasting 
Royalty  Rates  and  Terms;  1992 
Adjustment;  Final  Rule,  in  the  issue  of 
Tuesday,  December  22, 1992,  please 
make  the  following  corrections: 

1304.7    [Corr«ctMq 

1.  On  page  60956,  in  column  1,  in 
§  304.7(b)(2),  in  the  table,  Concert 
feature  (per  minute),  should  read 
Concert  feature  (per  half  hour). 

f  304.8    [CorrMtMl] 

2.  On  page  60956,  in  column  3.  in 

§  304.8(b)(l)(ii)P)  remove  the  2d  and  3d 
line  from  the  bottom.  (This  portion  of 
the  sentence  was  repeated.) 

Dated:  January  29, 1993. 
Cindy  Daub, 

Chairman. 

(FR  Doc  93-2646  Filed  2-3-93;  8:45  am] 
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TMs  MCtton  01  ttw  FEDERAL  REOISTER 

contains  notices  to  the  public  of  the  proposed 
Issuance  of  rules  and  regutabons.  The 
purpose  of  these  notices  Is  to  give  Interested 
persons  an  opportunity  to  participate  In  the 
nie  mal(ing  prior  to  the  adoption  of  the  final 
luies. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart970 
RiN3206-AO76 

Nonprocurament  DebamMnt  and 
Suspension 

agency:  Office  of  Personnel 

Management. 

ACTXM:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  adoption 
of  the  Nonprocurement  Debarment  and 
Suspension  Common  Rule  as  required 
by  Executive  Order  12549.  This 
proposed  rule  originated  from  the  final 
rule  on  Nonprocurement  Debarment  and 
Suspension  adopted  by  27  agencies  on 
May  28. 1988.  On  January  30, 1989.  6 
additional  agencies  also  adopted  the 
final  rule.  The  rules  are  intended  to 
prevent  waste,  firaud.  and  abuse  in 
Federal  nonprocurement  transactions. 

In  that  this  rule  has  already  been 
subject  to  public  scrutiny  and  comment. 
the  Office  of  Personnel  Management  is 
requesting  public  comment  on  one 
proposed  additional  provision, 
contained  in  the  supplementary 
information  section  of  this  publication. 
DATES:  Comments  on  this  Notice  must 
be  in  tvriting  and  must  be  received  by 
March  8. 1993.  Late  comments  will  be 
considered  to  the  extent  practicable. 
ADDRESSES:  All  comments  must  be 
submitted  to  Joyce  Blalock,  Chief. 
Administrative  Sanctions  Branch,  Office 
of  the  Inspector  General,  Office  of 
Personnel  Management,  2300  Clarendon 
Boulevard,  room  1314,  Arlington.  VA 
22201  and  Abby  L  Block,  Chief, 
Insurance  Policy  Division,  Retirement 
and  Insurance  Group.  Office  of 
Personnel  Management.  1900  E  Street 
NW.  room  4351.  Washington.  DC  20415. 
FOR  FURTHER  INFORMATION  CONTACT: 

Joyce  Blalock.  Office  of  the  Inspector 

General,  OPM,  telephone  (703)  908- 

8688. 

SUPPtElffiNTARY  INFORMATION:  As  part  of 

the  initiatives  to  curb  fraud,  waste,  and 

abuse,  on  February  18, 1986,  President 


Reagan  signed  Executive  Order  12540, 
"D^arment  and  Suspension."  It  was 
pubhshed  on  February  21, 1986  (51  FR 
6370-6371).  The  Executive  Order 
established  govenunentwide  e^ct  for 
an  agency's  nonprocurement  debarment 
or  suspension  action. 

Section  6  of  the  Executive  Order 
directed  the  Office  of  Management  and 
Budget  (OMB)  to  issue  guidelines 
governing  implementation  of  the  Order, 
and  section  3  of  the  Executive  Order 
directed  the  departments  and  agencies 
to  promulgate  final  rules,  consistent 
with  these  guidelines.  On  May  26,  1988, 
27  agencies  issued  a  final  common  rule 
(53  FR  19161-19211).  consistent  with 
OMB's  guidelines.  The  common 
preamble  for  that  publication  provides 
full  background  for  the  promulgation  of 
the  Executive  Order  and  the  history  of 
the  common  nilemaking. 

The  second  common  rulemaking 
included  the  Department  of  Agriculture 
and  various  small  Federal  agencies 
which  did  not  participate  in  the  May  26, 
1988,  pubhcation.  These  agencies 
published  the  final  common  rule  on 
January  30, 1989  (54  FR  4722-4735). 
These  agencies  concluded  that  the 
common  rulemaking  had  already  been 
subject  to  extensive  public  scrutiny. 

To  prevent  waste,  fraud,  and  abuse  in 
Federal  nonprocurement  transactions, 
OPM  wishes  to  give  effect  to  the 
nonprocurement  debarment  and 
suspension  actions  taken  by  the  33  other 
Federal  agencies.  Transactions  between 
insurance  carriers  participating  as 
procurement  contractors  in  the  Federal 
Employees  Health  Benefits  Program 
(FEHBP)  and  providers  of  health  care 
services  and  supplies  are  "covered 
transactions"  for  purposes  of 
implementing  the  common  rule.  OPM 
will  exclude  health  care  providers 
(physicians,  hospitals  and  other 
individuals  or  entities  which  furnish 
health  care  services  or  supplies)  from 
participation  in  the  FEHBP  if  they  have 
been  debarred  or  suspended  from 
participation  by  one  of  the  33  other 
Federal  agencies,  e.g.,  by  the 
Department  of  Health  and  Human 
Services  from  programs  under  the  Social 
Security  Act. 

OPM  will  be  adopting  the  common 
rule  with  the  following  one  proposed 
additional  provision  (which  will  be 
codified  under  5  CFR  970.200(b)): 

To  protect  an  eniollee  who  has  not  been 
notified,  reimbursement  may  be  provided  for 


services  rendered  by  a  provider  who  has  been 
debarred  or  susf>eDded  by  another  Federal 
agency.  At  the  time  of  reimbursement,  an 
enroUee  who  utilized  the  health  care  services 
or  supplies  of  such  an  excluded  party  will  be 
notified  of  the  exclusion  and  that  subsequent 
claims  will  be  denied. 

This  provision  is  designed  to  protect 
enrollees  under  the  FEHBP.  It  will  allow 
reimbursement  Cor  services  rendered  by 
a  provider  who  has  been  debarred  or 
suspended  by  another  Federal  agency. 
Notice  will  be  provided  to  the  enroUee 
not  to  do  business  with  this  excluded 
service  provider  or  supplier  in  the 
future  and  that  all  subsequent  claims  for 
this  service  provider  or  supplier  will  be 
denied  under  the  FEHBP,  except  under 
the  case-by-case  exception  provision  in 
the  final  common  rule  (§970.215).  This 
additional  protection  for  the  enrollee  is 
consistent  with  the  practice  of  the 
Department  of  Labor  for  its  black  lung 
beneficiaries. 

Adoption  of  the  common  rule  is  also 
consistent  with  the  intent  of  Public  Law 
102-393.  which  states  that  no  payment 
may  be  made  fit)m  the  Employees 
Health  Benefits  Fund  to  health  care 
providers  excluded  from  participation 
under  title  XVIII  of  the  Social  Security 
Act. 

OPM  will  not  begin  to  take  its  own 
nonprocurement  debarment  and 
suspension  actions,  which  will  have 
govemmentwide  effect,  until  OPM 
incorporates  the  specific  statutory 
provisions  of  the  Federal  Employees 
Health  Benefits  Amendments  Act  of 
1988  (5  U.S.C  8902a).  This  Notice  also 
informs  the  public  of  OPM's  intent  to 
propose,  within  one  year,  technical 
amendments  to  the  govemmentwide 
nonprocurement  debarment  and 
suspension  final  common  rule  to  reflect 
the  specific  statutory  provisions  of  this 
Act  which  are  inconsistent  with  specific 
provisions  of  the  common  rule  or  which 
are  additional  to  the  provisions  of  the 
common  rule. 

OPM  will  be  proposing  for  public 
comment  technical  amendments  to  the 
govemmentwide  common  mle  to  reflect 
the  unique  provisions  in  this  statute. 
Specific  statutory  provisions  include:  A 
minimum  period  of  debarment,  a 
hearing  on  the  record,  and  review  by  the 
U.S.  Court  of  Appeals. 


Offlce  of  Personnel  Management. 

Patricia  W.  Lattimora, 

Acting  Director. 

|FR  Doc  93-2566  Filed  2-3-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Offlc«  of  the  Secretary 

UCFR  Part  399 

[Docket  No.  47581 ,  AmdL  92;  Notice  9»- 
3] 

RIN  2106-AB83 

Unfair  Competition  by  Commoniy 
Owned  Carriers  in  Aiaslu 

AGENCY:  Department  of  Transportation, 
Office  of  the  Secretary. 

ACTION:  Termination  of  rulemaking 
proceeding. 

SUMMARY:  The  Department  of 
Transportation  is  terminating  the 
rulemaking  proceeding  in  Docket  47581 
and  is  withdrawing  its  Notice  of 
Proposed  Rulemaking  (NPRM)  issued 
June  7. 1991  (56  FR  27469.  June  14. 
1991)  to  amend  14  CTR  Part  399— 
Statements  of  General  Policy  by  adding 
a  new  policy  statement,  §  399.89 — 
Unfair  Competition  by  Commonly 
Owned  Carriers  in  Alaska.  After 
considering  the  comments  to  the  NPRM 
and  mare  recent  related  events  in 
Alaskan  air  service  markets,  the 
Department  has  decided  that  a  more 
direct  and  practicable  means  of 
addressing  the  issues  raised  in  the 
rulemaking  proceeding  is  to  rely  on  the 
United  States  Postal  Service,  which  has 
both  the  ability  and  the  primary 
responsibility,  to  fashion  a  practical 
solution  to  the  current  problems  caused 
by  its  mail  distribution  practices  within 
Alaska.  Therefore,  the  Department  has 
issued  Order  93-1-21,  dated  January  15, 
1993,  terminating  the  rulemaking 
proceeding  in  Docket  47581  and 
invoking  its  authority  under  section 
405(a)  of  the  Federal  Aviation  Act  (the 
Act)  to  identify  the  USPS  practices  that 
are  inconsistent  with  the  provisions  of 
the  Act  and  to  request  that  the  USPS 
take  appropriate  corrective  action. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  A.  Woods,  Air  Carrier  Fitness 
Division,  P-56,  Department  of 
Transportation.  400  Seventh  Street. 
SW..  Washington,  DC  20590.  (202)  366- 
9721. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  the  Department's  Order  93- 
1-21.  dated  January  15, 1993,  which 
terminates  the  rulemaking  proceeding  in 
Docket  |17581  and  requests  the  United 


States  Postal  Service  to  take  appropriate 
steps  to  resolve  the  problems  identified 
in  this  proceeding. 

Issued  in  Washington,  DC,  on  January  15, 
1993. 

Jeffrey  N.  Sliaiw, 

Assistant  Secretary  for  Policy  and 
International  Affairs. 

In  the  Matter  of  Unfiiir  Competition  by 
Commonly  Owned  Carriers  in  Alaska;  Intra- 
Alaska  Class  Service  Mail  Rates;  and  Intn- 
Alaska  Bush  Service  Mail  Rate  Investigation. 
(Docket  Nos.  47581, 38961  and  44445) 

Order 

By  this  Order,  the  Department  of 
Transportation  (1)  finds  the  current  practice 
of  the  United  States  Postal  Service  ("USPS") 
of  tendering  separate  "equitable"  share*  of 
mail  to  commonly  owned  certificated  air 
carriers  operating  in  the  same  market  within 
Alaska,  without  consideration  of  service 
factors  in  the  market,  to  he  inconsistent  with 
the  policies  of  the  Federal  Aviation  Act  ("the 
Act")  within  the  meaning  of  section  405(a)  of 
the  Act;  (2)  requests  that  the  USPS  modify  its 
mail  tender  practice  in  such  situations  to 
remove  the  incentive  for  economic  entities  to 
provide  service  in  a  market  using  multiple 
operating  certificates  chiefly  in  order  to 
receive  additional  mail  shares  and  revenues; 
and  (3)  terminates  the  proposed  rulemaking 
proceeding  set  forth  in  Docket  47581  (56  FR 
27469,  June  4, 1991). 

Background 

In  1990,  the  Department  received 
complaints  from  Alaskan  air  carriers  allying 
that  two  Fairbanks-l>ased  section  401 
certificated  air  carriers,  Bidzy  Ta  Hot'  Aana, 
Inc.  d/b/a  Tanana  Air  Service  and  Yutana 
Airlines,  Inc.,  which  are  commonly  owned 
by  a  holding  company,  the  Athabascan  Air 
Group,  Inc.  ("AAG"),  were  serving  the  same 
Alaskan  markets  primarily  for  the  purpose  of 
receiving  a  "disproportionate"  share  of  the 
mail  that  the  USPS  tenders  for  transport 
under  its  equitable  tender  procedures.  AAG 
also  owns  a  third  carrier,  Koyukon  Air,  Inc., 
whose  section  401  certificate  authority  had 
not  been  made  effective  by  the  Department 
Koyukon  had  published  a  prospective 
schedule  of  service  in  direct  competition 
with  Tanana  and  Yutana  in  various  markets. 

The  Department  investigated  the  situation 
described  by  the  complainants  and  found 
that  all  of  the  markets  served  by  Yutana  were, 
in  fact,  also  served  by  Tanana,  which  is  the 
older  of  the  two  carriers  and  has  the  more 
developed  service  network.  We  found  that, 
with  both  carriers  advertising  the  required 
minimum  scheduled  service  in  a  market,  the 
holding  company  indirectly  would  t>e 
eligible  for  roughly  twice  the  bypass  mail, 
thus  reducing  the  amount  of  mail  available 
to  competing  carriers  under  USPS  rules.  The 
addition  of  Koyukon  to  markets  served  by  the 
other  two  would  result  in  a  triple  share  for 
AAG  and  an  even  greater  loss  of  mail  to  other 
carriers  in  the  market.  We  further  found  that 
the  three  AAG  companies,  l)ased  at  the 
Fairbanks  International  Airport,  share  the 
same  aircraft,  ground  fecilities,  crews,  office 
staff,  and  management. 


Mail  revenue*  constitute  a  much  higher 
percentage  of  total  revenues  for  Alaskan 
carriers,  particularly  tnish  carriers,  than  for 
carriers  serving  the  Lownr  48  States. 
Therefore,  the  economic  impact  of  the 
USPS'*  mail  tender  practices  i*  a  matter  of 
great  importance  to  those  carriers  and  to  their 
customers,  who  are  heavily  dependent  upon 
air  service.  We  were  concerned  that,  given 
the  USPS's  apparent  interpretation  of  its 
rules  as  contemplating  equitable  tender  to 
each  certificate  holder  providing  at  least 
three  flights  per  week  in  a  market,  without 
regard  to  other  foctors,*  carriers  would  be 
tempted  to  maximize  the  number  of 
certificates  under  common  ownership  in  an 
effort  to  gain  a  larger  percentage  of  total  mall 
traffic  and  revenues  in  each  market. 

On  June  7, 1991,  the  Department  issued  • 
notice  of  proposed  rulemaking  ("NPRM")  (56 
FR  27469,  June  14, 1991)  proposing  to  amend 
14  CFR  Part  399— Statements  of  General 
Policy  by  adding  a  new  policy  statement, 
§  399.89 — Unfair  Competition  by  Commonly 
Owned  Carriers  in  Alaska,  declaring  that  it  i* 
the  Department's  policy  to  consider  it  to  be 
an  unfair  method  of  competition  under 
section  411  of  the  Act  for  commonly  owned 
air  carriers  to  compete  in  the  same  Alaskan 
city-pair  market  for  mail  transport  revenues. 

Comments  supporting  adoption  of  the  rule 
were  received  from  Wright  Air  Service,  Inc., 
Arctic  Circle  Air  Service,  Inc.,  Larry's  Flying 
Service,  Inc.,  and  Northern  Air  Cargo,  Inc. 
The  USPS  filed  a  comment  stating  that  it  had 
no  objection  to  the  adoption  of  the  rule. 
Comments  filed  in  opposition  to  the  rule 
were  received  from  Ketchikan  Air  Service, 
Inc.,  and  AAG. 

Wright  Air  Service,  Arctic  Circle  Air,  and 
Larry's  Flying  Service  maintained  that  the 
current  regulatory  atmosphere,  wherein  an 
owner  may  receive  a  disproportionate 
financial  benefit  from  having  multiple 
subsidiary  section  401  carriers  compete  for 
mail  revenues  in  the  same  markets,  would 
encourage  competing  carriers  to  seek 
multiple  section  401  certificates  in  order  to 
protect  their  mail  transport  market  shares. 
Arctic  Circle  also  noted  that  such  a 
"proliferation"  of  new  section  401  carrier* 
would  increase  the  burden  on  the 
Department  of  Transportation,  including  the 
Federal  Aviation  Administration,  in  having 
to  certificate  and  monitor  the  operations  of 
these  multiple  air  carriers,  as  well  as  on  the 
USPS  in  having  to  incorporate  additional 
carriers  into  the  mail  transport  system. 
Larry's  provided  data  for  a  three-month 
period  in  1991  showing  that,  of  the  eight 
bush  air  carriers  competing  out  of  Fairtnnks, 
the  two  AAG  carriers  received  30.4  percent 
of  the  mail  by  weight  (when  the  average 
share  per  carrier  should  have  l>een  17.8 
percent)  and  32.7  percent  of  the  mail 
revenues.  Northern  Air  noted  that  the  issue 
of  fair  competition,  which  is  also  a  goal  of 


'  As  will  be  discussed  furthw  below.  USPS  nuU 
distribution  procedurw  for  Alaska  do  prohibil  dual 
tender  of  mail  shares  to  a  carrier  a$  lx>lt>  a 
subcontractor  and  a  secUon  401  operator  in  the 
same  market,  as  %<r«ll  as  designation,  for  mail  lender 
purposes,  of  a  single  schedula/fligbl  in  the  name  of 
two  carriers.  See  section  732.2 — Dual 
Consideration.  Intiu-Alaska  Certificated  Air  Carrier 
Instructions.  HBK  PO-50e.  March  1B92. 
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the  USPS's  eqmttble  mall  tend^  policy,  is  an 
important  one  to  the  health  of  the  Alaskan  air 
cairier  Industry  and  efficient  mail  transport 
in  that  SUte.  The  USPS  stated  that  it  had  no 
objection  to  the  proposed  policy  statement.  It 
acknowledged  that  "as  a  practical  matter,  the 
public  will  look  to  the  Postal  Service  fOT 
enforcement  in  the  first  instance."  However, 
since  it  lacked  the  necessary  records  on  air 
carrier  ownership  to  enable  it  to  determine 
whether  related  air  carriers  were  serving  the 
same  market,  the  USPS  requested  that  the 
Department  make  available  to  it,  at  the  time 
of  adoption  of  the  final  rule,  a  list  of  the 
section  401  carriers  operating  in  Alaska  that 
are  related  to  each  other,  and  to  provide 
periodic  updates  of  this  list 

Ketchikan  Air  Service  stated  that  it  was 
oppoaed  to  the  rule  because  it  believed  that 
the  policy's  intention  was  to  prevent  carriers 
from  buying,  selling,  combining  with,  or 
entering  into  joint  operating  agreements  with 
other  carriers.  AAG  also  opposed  adoption  of 
the  policy  statement,  stating  that  the  issue 
covered  by  this  rulemaking  should  more 
properly  be  addressed  by  the  USPS,  rather 
than  the  Department,  since  the  USPS  is  more 
kaowledgeable  of  its  needs  and  how  they 
should  he  met;  and  that  the  USPS  has  been 
aware  that  Tanana  and  Yutana  are  related 
and  has  found  the  service  offered  by  the  two 
carriers  to  be  compatible  with  its  needs.  AAG 
argued  that  the  operating  efficiencies  of 
related  carriers  enable  them  to  keep  their 
costs  lower  than  those  of  non-related  carriers, 
which  in  turn  brings  the  industry  cost 
average  down.  Since  the  USPS  bases  its  mail 
rates  on  carriers'  costs,  mail  distribution 
costs  are  correspondingly  reduced,  and  the 
Department's  proposal  would  now  penalize 
AAG  for  its  efficient  management  structure. 
AAG  argued  that  the  Department's  proposed 
action  represents  an  unjustified  intrusion 
upon  a  business's  right  to  direct  its  own 
course,  i.e.,  to  decide  to  acquire  or  sell 
businesses  or  to  enter  or  exit  markets  based 
on  economic  considerations  and  that  the 
Department's  policy  is,  in  effect,  a 
reinstitution  of  route  regulation  and  is 
counter  to  the  spirit  of  deregulation. 

Dispocition 

After  carefully  weighing  the  comments 
provided  in  response  to  the  NPRM  and 
considering  more  recent  related  events  in 
Alaskan  markets,  we  have  decided  that  a 
more  direct  and  practicable  means  of 
addressing  the  issues  raised  in  the 
proceeding  is  to  rely  on  the  USPS,  which  has 
both  the  ability  and  the  primary 
responsibility,  to  fashion  a  practical  solution 
to  the  current  problems  caused  by  its  mail 
distribution  practices  within  Alaslu.  As  has 
been  done  once  before,  we  are  therefore 
invoking  our  authority  under  section  405(a) 
of  the  Act  to  identify  the  USPS  practices  that 
are  inconsistent  with  the  provisions  of  the 
Act,  and  to  request  that  the  USPS  take 
appropriate  corrective  action.' 


We  find  that  the  policy  statement  as 
proposed  would  be  an  inappropriate  means 
of  accomplishing  the  underlying  intent  of  the 
proposal,  which  is  to  correct  the  market  and 
regulatory  distortions  caused  by  ciirrent  mail 
tender  policies.  The  proposed  policy 
statement  is  directed  at  carrier  conduct  rather 
than  at  the  consistency  of  USPS  practices 
with  the  policies  of  the  Act  under  section 
405.  Such  an  approach  raises  a  number  of 
implementation  problems,  particularly  given 
the  carriers'  duty  to  cany  tendered  mail. 
Therefore,  since  we  have  decided  to  directly 
address  the  mail  tender  problem  under 
section  405(a)  of  the  Act,  a  continuation  of 
the  rulemaking  is  unnecessary  and  we  are 
terminating  the  rulemaking  proceeding  in 
Docket  47561  and  stand  ready  to  cooperate 
with  the  USPS  to  achieve  an  effective  and 
balanced  solution  to  the  problems  identified. 

It  is  the  USPS  that  has  both  the  primary 
authority  and  the  responsibility  to  determine 
the  tender  of  mail  under  its  statute  and 
regulations.  In  this  context,  we  recognize  that 
the  USPS,  in  its  comment  on  the  NPRM, 
acknowledged  that,  "as  a  practical  matter,  the 
public  will  look  to  the  Postal  Service  for 
enforcement  in  the  first  instance,"  and  it 
requested  that  the  Department  make  available 
to  it.  at  the  time  of  adoption  of  the  rule,  a 
list  of  the  conmionly  ovmed  section  401 
carriers  opwrating  in  Alaska,  and  to  provide 
periodic  updates  of  this  list.  We  agree  with 
the  USPS's  reasoning.  Its  willingness  to  alter 
its  tender  policies  to  effectuate  the  basic 
intent  of  the  proposed  rule  and,  therefore,  the 
intent  of  this  order,  is  indeed  crucial,  and  its 
comments  suggest  that,  acting  in  concert 
under  the  strictures  of  section  405  of  the  Act. 
the  USPS  and  the  Department  can  find 
common  ground  in  harmonizing  the  needs  of 
the  USPS  with  the  policies  of  the  Act. 

The  comments  to  the  NPRM  have  not 
altered  our  basic  conclusion  that,  given  the 
importance  of  mail  traffic  and  revenues  in 
Alaska,  particularly  among  bush  carriers,  the 
practice  of  the  USPS  of  tendering  equitable 
shares  of  mail  to  each  carrier  in  a  market 
holding  a  section  401  certificate  and 
publishing  a  minimum  schedule  of  three 
flights  per  week,  without  more,  has  created 
an  economic  incentive  for  carriers  to 
maximize  the  number  of  certificates  under 
common  ownership  in  an  effort  to  gain  a 
larger  percentage  of  total  mail  tendered  in 
various  markets.  The  effect  of  this  incentive 
can  be  seen  in  the  operations  of  AAG.*  We 


'S«e  Order  H-i-7.  March  1. 1083.  Section  40S<a) 
of  the  Act  f  tatae  tliat  "The  Poetmaster  General  is 
authorized  to  make  such  rules  and  regulelloiu.  not 
Inconaistenl  with  the  provijioiu  of  thU  Act  or  any 
order,  rule,  or  regulation  auda  by  the  [DepaftoMotl 
dMreander,  ■*  najr  be  nacaasaiy  far  this  laie  and 
expediUoua  caiTlage  of  mail  by  aJrcrafL"  Soe  a/«D 


section  5401  (b)  of  tlw  Postal  Reorganization  Act.  39 
U.S.C.  5401(b). 

'  As  calculated  from  USPS  records  and  carrier 
reports  Bled  with  the  Department  for  calendar  year 
IG^l,  mail  pay  for  the  seven  principal  Fairbanlu- 
based  bush  carriers  (Arctic  Circle,  Frontier.  Larry's, 
Tanana.  Warbelow's.  Wri^t  Air,  and  Yutana) 
averaged  Se.892,263.  or  36.5  percent  of  their  total 
revenues.  Taken  together,  the  AAG  carriers  earned 
mail  pay  in  1991  totaling  Si. 130,357.  or  64.3 
percent  of  their  combined  revenues.  In  that  year, 
Tanana's  mail  pay  amounted  to  53.9  percent  of  its 
total  revenues  and  Yutana's  amotmted  to  86.8 
parcMit  of  iU  total  rereouss.  Yutana's  1991  non- 
mail  re.anues  were  therefore  leM  than  12  percent 
of  total  revenues,  compared  to  an  average  of  over 
63  percent  for  all  seven  carriers.  We  also  note  thai 
in  FY  1992,  based  on  USPS  records,  Yutana 
competed  with  Tanana  only  In  markets  wiiera  there 
was  competition  frtim  other  carriers,  but  not  in 


would  not  characterize  the  Impact  of  this 
incentive  as  deceptive,  since  the  number  of 
certificates  and  the  shares  of  mail  pay  are 
quickly  apparent  to  others  in  the  market: 
also,  the  effect  is  not  necessarily 
anticompetitive  since  competing  carriers  can 
regain  their  lost  share  of  mail  by  matching 
certificate  with  certificate.  Rather,  the  effect 
of  the  incentive  is  not  in  the  public  interest 
or  consistent  with  the  policies  and  provisions 
of  the  Act  because  it  results  in  little,  if  any, 
increased  service,  but  does  lead  to  increased 
costs,  increased  regulatory  burdens,  and 
decreased  efficiency. 

If  other  carriers  are  to  protect  their  mail 
shares,  their  only  recourse  under  present 
USPS  practices  is  to  follow  the  leader  and 
acquire  or  create  additional  certificated 
subsidiaries.  In  fact,  several  other  Fairbanks- 
based  section  401  bush  carriers,  after 
becoming  aware  of  AAG's  related<arrier 
operations,  notified  the  Department  that  they 
intended  to  take  this  course  of  action,  if 
necessary,  to  protect  their  mail  shares.  Tha 
result  of  such  a  proliferation  process  would 
not  necessarily  change  mail  shares,  unless 
some  carriers  could  not  absorb  the  additional 
expenses  involved,  but  the  costs  of  all  parties 
would  increase:  to  carrier  owners  in  securing 
the  required  authorities,  incurring  additional 
ongoing  reporting  and  other  regulatory  costs, 
and  paying  additional  operating  costs;  to  the 
Department  in  investigating  and  monitoring 
their  fitness,  recording  consimier  complaints, 
and  collecting  and  analyzing  the  operating 
and  financial  data  that  each  certificated 
carrier  is  required  to  file;  to  the  FAA  in 
licensing  these  companies  and  overseeing 
their  flight  operations:  and  to  the  USPS  in 
recording  and  monitoring  mail  distributions 
to  additional  entities.  There  is  little 
indicating  that  these  additional  costs  would 
benefit  the  public  or  the  USPS  through  a  real 
increase  in  service.  In  cases  where  some 
competing  carriers  could  not  bear  the 
additional  regulatory  or  operating  expenses 
of  maintaining  certificate  parity,  the  process 
could  lead  to  markedly  less  competition  and 
service  as  they  abandon  the  market,  or  cease 
operations  altogether.* 

The  monitoring  problems  of  the  USPS 
would  not  only  include  separate  mail  tender 
accounts  and  related  auditing  for  each 
additional  certificate,  but  also  difficult  and 
expensive  problems  in  ensuring  compliance 
with  its  current  regulations  on  mail  security 
and  scheduling.  Current  USPS  regulations, 
for  example,  require  carriers  to  adhere  to 
published  schedules  unless  advance  notice  to 
the  USPS  is  provided.  CommenU  from  USPS 
field  representatives,  however,  indicate  that 


markets  where  Tanana  had  a  monopoly,  Le.,  at  the 
three  small  points  of  Lake  Minchumina.  Manley 
Hot  Springs,  and  Minto,  where  Tanana  earned 
$82,000  in  mail  pay  In  FY  1992. 

*  In  its  commenu  on  the  NPRM.  AAG  arguad  that 
its  combined  mail  share  did  not  harm  competing 
carriers,  citing  FY  1990  USPS  data  Indicating  that 
Tanana  and  Yutana  together  received  only  12 
percent  of  the  mail  revenues  paid  to  the  Fairiianks- 
based  bush  carriers.  However,  1990  was  not  typical 
because  Yutana  was  not  eligible  for  bypass  mail  for 
nearly  all  of  that  period  Combined  AAG  total  FY 
1992  armualized  revenues  In  the  six  markets  ikiiare 
both  Tanana  and  Yutana  competed  against  other 
carriers  stiow  a  share  in  each  of  those  marliels  of 
about  46  percent 
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commonly  owned  earners  operating  in  the 
same  market  may  find  it  easier  to  publish 
schedules  that  they  then  do  not  operate, 
instead  canying  the  mail  on  flights  of  th« 
related  carrier.*  Indeed,  caniers  that  are  only 
nominally  separate  entities  must  publish 
minimum  schedules  to  meet  mail  tender 
eligibility  criteria,  whether  or  not  they  can 
meet  them  on  a  consistent  basis.  Although 
the  failure  to  substantially  conform 
operations  with  published  schedules  may 
result  in  violations  of  our  unrealistic- 
scheduling  prohibitions  [see,  e.g.,  14  CFR 
399.81  and  Order  89-12-9),  monitoring 
compliance  with  regulations  is  particularly 
time-consvuning  and  costly  in  Alaska. 

In  1983,  the  USPS  defended  a  bush  mail 
distribution  policy  that  equated  interline 
subcontract  service  with  on-line  service, 
found  by  the  Civil  Aeronautics  Board  to  be 
anticompetitive  and  contrary  to  the 
provisions  of  the  Act,  on  the  grounds  that 
"an  expanded.  Indiscriminate  interUning 
policy  in  Alaska  would  not  necessarily 
improve  mail  service  and  would  very 
definitely  impose  a  significant  economic 
burden  on  the  Postal  Service.""  In  this 
situation,  it  would  seem  that  these  very  same 
interests  of  the  USPS  argue  in  favor  of  a 
change  in  its  equitable  tender  pwlicy  to  take 
account  of  the  different  economic  interests  of 
commonly  owned  carriere. 

Mail  tender  practices  that  create  incentives 
for  increased  costs  and  regulatory  activities 
are  contrary  to  a  number  of  policy 
considerations  set  forth  in  section  102  of  the 
Act,  including  the  encouragement  of 
efficiency  {paragraphs  3  and  9),  the 
continued  strengthening  of  small  air  carriers 
(paragraph  10),  and  the  development  and 
maintenance  of  a  sound  regulatory 
environment  in  which  the  air  transportation 
system  may  be  adapted  to  the  present  and 
future  needs  of  the  USPS  (paragraph  5). 
Furthemore,  the  Department  currently 
provides  annual  subsidy  of  about  SI. 8 
million  to  ten  carriers  that  provide  Essential 
Air  Service  to  32  Alaskan  villages  that  would 
otherwise  be  virtually  inaccessible,  and  the 
carriers'  mail  revenues  are  a  foctor  in 
determining  the  amount  of  subsidy  each 
carrier  receives.  To  the  extent  that  their  mail 
shares  would  be  diminished  by  certificate 
proliferation  activities,  or  to  the  extent  that 
their  costs  would  be  increased  to  maintain 
parity,  costs  would  be  added  to  this  program 
which  are  not  in  the  public  interest 

We  believe  that  corrective  action  by  the 
USPS  in  this  instance  is  consistent  not  only 
with  its  comments  on  the  NPRM,  but  also 
with  its  previous  action  in  the  face  of 
attempts  by  code-sharing  or  subcontracting 
carriere  to  gain  multiple  mail  shares.  In  that 
instance,  the  USPS  clarified  its  regulations, 
cited  above,  to  provide  that  "Under  no 
circumstances  shall  a  carrier  receive  dual 
Postal  consideration  as  a  subcontractor  and  a 
"401"  operator  in  the  same  market. 
Furthermore,  a  single  schedule/flight  is 
prohibited  from  carrying  two  carrier 


identifications."  While  the  application  of 
these  provisions  may  occasionally  be 
controveraial,^  it  is  manifest  that  the 
balancing  of  interests  involved  in  the 
interrelationship  of  USPS  mail  distribution 
policies  and  service  patterns  in  Alaska 
requires  pragmatic  adjustments  at  the 
operational  level  regardless  of  any  statutory 
issues  that  may  be  involved.  Moreover,  It 
appears  that  USPS  attention  to  the  common- 
ownership  situation  may  indeed  strengthen 
its  ability  to  implement  its  existing  policies 
and  regulations  In  this  area. 

We  emphasize  that  we  are  not  attempting 
to  anticipate  or  direct  the  oorTective  action 
that  the  USPS  might  take  in  this  instance.  It 
may  decide  to  adopt  a  separate  practice  in 
the  case  of  commonly  owned  carriers,  or  it 
may  choose  to  make  more  general  changes. 
It  may  choose  to  tender  no  more  in  total  to 
commonly  owned  carriers  in  a  market  than 
to  each  independent  carrier,*  or  it  may 
decide  to  consider  percentages  of  service  In 
some  fashion.  It  may  also  find  an  entirely 
different  solution.  Our  concern  is  only  the 
removal  of  the  current  incentive  for  the 
prolifisration  of  certificates  for  mail  tender 
piuposes  with  little  or  no  regard  for  other 
aspects  of  marketplace  economics.  We  note 
the  position  of  the  USPS  that  it  does  not  have 
access  to  ownership  data.  Wo  will,  of  course, 
provide  such  data  on  a  timely  basis  to  the 
extent  necessary  for  the  USPS  to  craft  an 
effective  solution  to  the  problem,  and  we  are 
eager  to  cooperate  fully  writh  the  USPS  in 
resolving  this  situation  effectively. 

Accordingly, 

1.  We  find  that  the  current  practice  of  the 
United  States  Postal  Service  of  tendering 
separate  shares  of  mail  to  conunonly  owned 
certificated  air  carriers  operating  in  the  same 
market  within  Alaska  is  inconsistent  with  the 
provisions  of  the  Federal  Aviation  Act  within 
the  meaning  of  section  405(a)  thereof,  to  the 
extent  that  such  practice  provides  an 
incentive  for  economic  entities  to  provide 
service  in  a  market  using  multiple  certificates 
primarily  in  order  to  receive  additional  mail 
shares  and  revenues; 

2.  We  request  that  the  SSPS  modify  Its  mail 
tender  policies  and/or  practices  in  Alaska  to 
remove  the  incentive  described  above; 

3.  We  terminate  the  prop>osed  rulemaking 
proceeding  in  Docket  47581; 

4.  This  order  will  be  served  upon  all 
commenters  to  Docket  47S81  and  all  parties 
to  the  proceedings  in  Dockets  38961  and 
44445;  and 

5.  We  will  publish  this  order  in  the  Federal 
Register. 

Jeffrey  N.  Shane, 

Assistant  Secretary  for  Policy  and 
International  Affairs. 

Service  List 


*  See  USPS  correspondence  dated  January  13, 
1992,  and  January  24, 1992,  which  we  have  recently 
placed  in  the  correspondance  section  of  Dockst 
47581. 

*  Order  83-3-7,  supra,  at  page  3. 


'  See,  e.g.,  a  letter  from  Nottham  Air  Cargo  to  the 
USPS  dated  August  18, 1992,  which  we  haw  also 
recently  placed  in  the  correspoadence  tection  of 
Docket  47581. 

"The  USPS  it  not  bound  b)r  the  solution 
proposed  in  the  Departmeni'i  NPRM,  which,  among 
other  things,  suggested  that  only  one  of  the 
commonly  owned  carriers  in  a  market  should  be 
tendered  mail.  Such  an  ail-or-nothing  approach 
could  create  legal  and  practical  problrau  requiring 
careful  resolution. 


Mr.  Richard  Stsinman 

Ms.  Dlanna  Strain 

Alaska  Aviation  Field  Office 

Department  of  Transportation 

801B  Street,  suite  506 

Anchorage,  Alaska  99501 

Ms.  Jacque  L  Smith 

Administrator,  Alaska  Region,  AAL-1 

Federal  Aviation  Administration 

222  West  Seventh  Avenue.  Box  14 

Anchorage,  Alaska  99513 

Mr.  Thomas  E.  Stuckey 

Manager,  Flight  Stds.  Div.,  AAL-200 

Federal  Aviation  Administration 

222  West  Seventh  Avenue,  Box  14 

Anchorage,  Alaska  99513 

Mr.  John  C  Cuny, 

Regional  Counsel,  AAL-7 

Federal  Aviation  Administration 

222  West  Seventh  Avenue,  Box  14 

Anchorage,  Alaska  99513 

Mr.  Steve  Deaton/Ms.  Debra  Castignetti 

Network  Plaiming  Specialists 

Western  Distribution  Networks  Office 

USPS  Seattle  Branch,  Alaska  Office 

4141  Postmark  Drive 

Anchorage,  Alaska  99502-9781 

Supervisor  Transportation  Contract! 

Western  Distribution  Networks  Office 

Seattle  Branch 

U.S.  Postal  Service 

P.O.  Box  4099 

Federal  Way,  Washington  98063-40»a 

Mr.  Robert  Lochmann 

Manager,  Transportation/Netwwiu 

U.S.  Postal  Service 

4141  Postmark  Drive 

Anchorage,  Alaska  99502-9731 

Ms.  Dianne  P.  Horbochuk 

Manager,  Processing  ft  Distribution 

U.S.  Postal  Service 

4141  Postmark  Drive 

Anchorage,  Alaska  99502-9997 

Mr.  Allen  Kane 

Vice  President,  Transportation 

U.S.  Postal  Service 

475  L'Enfant  Plaza  West,  SW, 

Washington,  DC  20260-7100 

Mr.  Michael  Vandamm 

Senior  Attorney — ^Transportation 

U.S.  Postal  Service 

475  L'Enfant  Plaza  West.  SW. 

Washington,  DC  20260-1124 

Mr.  James  E.  Orlando 

Manager,  Air  Transportation  Operations 

U.S.  Postal  Service  Headquarters  Room  7656 

475  L'Enfant  Plaza  West.  SW. 

Washington,  DC  20260-7138 

Mr.  Hank  Myers 

Myera  &  Company 

P.O.  Box  7341 

Bellevue,  Washington  98006 

Mr.  Raymond  J.  Vecci 

Alaska  Airlines,  Inc. 

P.O.  Box  68900 

Seattle.  Washington  98188 

Mr.  Albert  N.  Ball,  Jr. 

Alaska  Island  Air,  Lie. 

P.O.  Box  220374 

Anchorage,  Alaska  99522 

Mr.  IrvTeny 

Arctic  Circle  Air  Service,  Inc. 

P.O.  Box  190228 
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Anchorage,  Alaska  99S19 

Mrs.  Marjorie  Baker 
Baker  Aviation,  Ina 
P.O.  Box  116 
Kotzebue,  Alaska  99752 

Mr.  Jim  Pederson 
BaiTow  Air,  Inc. 
P.O.  Box  184 
Barrow,  Alaska  99723 
Mr.  Kenneth  Bellows 
Bellair,  Inc. 
Box  371 
Sitka,  Alaska  99835 

Mr.  James  D.  Rowe 

Bering  Air,  Inc. 

P.O.  Box  1650 

Nome,  Alaska  99762 

Mr.  John  Watts  III 

Camai  Air 

P.O.  Box  787 

Bethel,  Alaska  99559 

Mr.  Grant  Thompson 

Cape  Smythe  Air  Service,  Inc. 

P.O.  Box  549 

BaiTow,  Alaska  99723 

Mr.  Wilbur  D.  O'Brien 

ERA  Aviation,  Inc 

6160  South  Airpark  Drive 

Anchorage,  Alaska  99502 

Mr.  Floyd  Saltz.  Jr. 

F.S.  Air  Service,  Inc 

P.O.  Box  221663 

Anchorage,  Alaska  99522 

Mr.  Charles  Warbelow 

40-Mile  Air,  Ltd. 

P.O.  Box  539 

Tok,  Alaska  99780 

Mr.  John  Hajdukovich 

Frontier  Flying  Service,  Ina 

3820  University  Avenue 

Fairbanks,  Alaska  99709 

Mr.  Michael  Hageland 

Hageland  Aviation  Services,  Inc 

P.O.  Box  220610 

Anchorage,  Alaska  99522-0610 

Mr.  Philip  Tyler 

Haines  Airways,  Inc 

P.O.  Box  470 

Haines,  Alaska  99827 

Mr.  Ludwig  Pfieger 

Harbor  Air  Service 

P.O.  Box  269 

Seward.  Alaska  99664 

Mr.  Timothy  LaPorte 

Iliamna  Air  Taxi,  Inc 

P.O.  Box  109 

Iliamna,  Alaska  99606 

Mr.  Michael  Salazar 

Ketchikan  Air  Service,  Inc 

P.O.  Box  6900 

Ketchikan,  Alaska  99901 

Mr.  Harold  Esmailka 

Koyukon  Air,  Inc. 

P.O.  Box  29 

Ruby,  Alaska  99768 

Mr.  Layton  A.  Bennett 
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The  Honorable  Frank  H.  Murkowski 

United  States  Senate 

Washington,  DC  20510 

(FR  Doc.  93-1606  Filed  2-3-93;  8:45  am] 
MLLMQ  cooe  4«io-a-M 

COMMODITY  FUTURES  TRADINQ 
COMMISSION 

17  CFR  Part  1 

Proposed  Regulation  on  Contract 
Market  Emergency  Actions 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
proposing  rule  amendments  which 
would  implement  the  statutory  directive 
set  forth  in  section  213  of  the  Futures 
Trading  Practices  Act  of  1992  ("Futures 
Trading  Act")  by  establishing  new 
procedures  for  a  contract  market 
emergency  action.  The  amendments 
would  require  a  contract  market  to  make 
every  effort  practicable  to  give  the 
Commission  notice  of  its  intention  to 
implement,  modify,  or  terminate  a 
temporary  emergency  rule  before  taking 
action.  The  contract  market  also  would 
have  to  supplement  its  notice  with 
specific  information  and 
documentation.  Within  ten  days  of 
receipt  from  a  contract  market  of  all  of 
the  required  information,  the 
Commission  would  make  a 
determination  either  to  permit  the  rule 
to  remain  in  effect  or  to  suspend  the 
effect  of  the  rule  pending  review  imder 
section  5a(12)(A)  or  otherwise,  based 
upon  whether  the  Commission  found 
that  the  emergency  action  was  arbitrary, 
capricious,  or  an  abuse  of  discretion; 
lacking  a  reasonable  basis  in  fact;  or 
taken  in  bad  faith  by  the  contract  market 
or  its  officials.  All  contract  markets 
would  have  to  maintain  in  effect  rules 
that  were  consistent  with  this 
regulation. 

DATES:  Comments  on  the  proposed  rule 
amendments  must  be  received  on  or 
before  March  8, 1993. 
ADDRESSES:  Comments  on  the  proposed 
rule  amendments  should  be  sent  to: 
Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  DC  20581,  Attention; 
Secretariat. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shauna  L.  Tumbull.  Special  Counsel, 
Division  of  Trading  and  Markets. 
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Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  DC  20581.  Telephone  (202) 
254-8955. 

SUPPLBIENTARY  MFORMATION: 

L  Background 

A.  Current  Law  and  Procedures 

Contract  market  emergency  actions 
are  governed  by  section  5a(12)(B)  of  the 
Commodity  Exchange  Act  ("Act")  and 
Commission  regulation  1.41.  Section 
5a(12)(B)  provides  that  a  contract 
maricet,  by  a  two-thirds  vote  of  its 
governing  board,  may  make  a  temporary 
emergency  rule  effective  without  prior 
Commission  approval  under  terms  and 
conditions  specified  by  the 
Commission.  Under  current  regulation 
1.41(a)(4),  an  emergency  is  defined  as 
any  oocurrence  or  circumstance  which 
is  considered  an  emergency  under  the 
rules  of  a  contract  market.  In  addition, 
the  term  "emergency"  encompasses  any 
other  occurrence  or  circumstance 
which,  in  the  opinion  of  the  governing 
board  of  the  contract  market,  requires 
immediate  action  and  threatens  or  may 
threaten  such  things  as  the  fair  and 
overly  trading,  liquidation,  or  delivery 
offutiues  or  option  contracts.* 


•  Regttlttten  1.4  l(aX4KU)  Usti  drcumstancat 
which  a  goveming  board  of  a  contract  markat  may 
deem  emergenciet.  Including: 

(A)  Aay  manipulative  activity  or  attempted 
manipulative  activity; 

(B)  Any  actual,  attempted,  or  threatened  comer, 
squeeze,  congssUoo,  or  imdua  q>ac8ntTatioo  of 
positions; 

(Q  Any  circumstances  which  may  matarially 
aOect  the  performance  of  contracts  or  commodity 
options  traded  on  the  contract  market; 

(D)  Aay  action  taken  by  the  United  States  or  any 
foreign  goverament  or  any  state  or  local 
govemiMntal  body,  any  other  contract  market, 
board  of  trade,  or  any  other  exchange  or  trade 
association  (foreign  or  domestic),  which  may  have 
a  direct  Impact  on  trading  on  the  contract  miarket; 

(E)  Any  circumstance  which  may  hare  a  severe, 
adverse  effect  upon  the  physical  functions  of  a 
contract  market  including,  for  example,  fire  or  other 
casualty,  bomb  threats,  substantial  inclement 
weather,  power  failures,  communication 
breakdowns,  and  transportation  breakdowns; 

(F)  The  bankruptcy  or  insolvency  of  any  member 
or  member  firm  of  the  contract  market  or  the 
imposltioD  of  any  injunction  or  other  restraint  by 
any  govemmanl  agency,  court  or  arbitrator  upon  a 
member  of  the  contract  market  which  may  afiect  the 
ability  of  that  member  to  perform  on  Its  contracts; 

(G)  Any  circumstance  in  which  it  appears  that  a 
meoibar  or  any  other  parson  has  failed  to  perform 
contracts  of  sale  for  future  delivery  or  commodity 
option  contracts,  is  insolvent,  or  is  in  such  BnanHal 
or  operational  condition  or  is  conducting  business 
in  such  a  manner  that  sudi  person  cannot  be 
permitted  to  continue  tai  butineaa  wltboat 
teopardhing  the  safety  of  customer  funds,  members 
of  the  contract  market,  or  the  contract  market;  and 

(H)  Any  other  unusual,  unforeseeable  and  adverse 
drcufflsUnce  with  teapect  to  which  It  is 
impracticable  for  the  contract  market  to  eubmit,  in 
a  timely  fashion,  a  rule  to  the  CommiaalaD  tx  prior 
review  Mdar  Section  Sa(12)  of  the  Act. 


Under  current  regulation  1.41(f).  a 
contract  market  may  place  a  temporary 
emergency  rule  into  immediate  effect 
without  prior  Commission  approval  and 
without  compliance  with  the  ten-day 
notice  requirement  under  section 
5a(12)(A)  of  the  Act.  A  temporary 
emergency  rule  may  not  extend  beyond 
the  duration  of  the  emergency,  as 
determined  by  the  contract  market,  and 
piay  not  continue  beyond  30  days  after 
the  rule  is  first  put  into  efiiact,  without 
express  Commission  authorization.  In 
addition,  a  temporary  emergency  rule 
may  not  remain  in  effect  for  more  than 
90  days  after  it  is  first  put  into  effed 

A  contract  market  must  notify  the 
Commission  of  the  adoption, 
modification,  and  termination  of  a 
temporary  emergency  rule  by  the  fastest 
available  means  of  communication. 
Written  copies  of  each  temporary 
emergency  rule,  and  any  modification 
and  termination  of  a  rule,  must  be 
furnished  promptly  thereafter  to  the 
Commission.  The  contract  market  must 
include  a  complete  explanation  of  the 
emergency  and  the  action  taken  to  meet 
the  emergency  with  its  submission  of 
the  rule. 

Upon  receipt  of  notice  and  an 
explanation  of  an  emergency,  the 
Division  of  Trading  and  Markets 
("Division")  ciirrently  reviews  an 
emergency  action  under  the  standard 
articulated  in  CFTC  Interpretative  Letter 
Number  79-2.*  The  Office  of  General 
Counsel  stated  in  this  Interpretative 
Letter  that  a  contract  market  emergency 
rule  would  violate  Regulation  1.41(f)  if 
it  were  arbitrary,  capricious,  or  an  abuse 
of  discretion;  lacking  a  reasonable  basis 
in  fact;  or  taken  in  bad  faith  by  the 
contract  market  or  its  officials.  In 
addition,  section  Ba(9)  of  the  Act 
generally  provides  that  the  Commission 
may  direct  a  contract  market  to  talce 
action  necessary  to  maintain  or  restore 
orderly  trading  whenever  the 
Commission  has  reason  to  believe  that 
an  emergency  exists. 

B.  Section  213 

Section  213  of  the  Futures  Trading 
Act  amends  section  5a(12)  of  the  Act  to 
provide  for  more  specific  procedures  for 
Commission  review  of  a  contract  market 
emergency  action.  The  section  reqiiires 
the  Commission  to  issue  regulations 
which  specify  the  terms  and  conditions 
under  vmich  a  contract  maii^t  may  take 
emergency  action.  It  also  requires  a 
contract  market  to  make  every  effort 
practicable  to  provide  the  Commission 


with  notice  and  a  complete  explanation 
of  the  emergency  conditions  prior  to 
implementing  any  tem(>orary  emergaocy 
rule.'  If  the  contract  market  did  not 
provide  the  Commission  with  notice 
and  an  explanation  before  making  the 
emergency  rule  effiactive,  the  contract 
market  would  have  to  provide  the 
Commission  %vith  such  notification  and 
explanation  at  the  earliest  possible  time. 
Within  ten  days  of  a  receipt  of  notice 
and  an  explanation  from  the  contract 
market,  or  as  soon  as  practicable,  the 
Commission  must  determine  whether  it 
is  appropriate  either  to  permit  a  rule  to 
remain  in  effect  during  the  emergency 
or  to  suspend  the  effect  of  the  ruu 
pending  review  either  under  the 
procedures  of  section  5a(12)(A)  or 
otherwise.  Following  this  decision,  the 
Commission  must  submit  a  report  on  its 
determination  and  the  basis  for  its 
decision  to  the  affiscted  contract  mariiet. 
the  Committee  on  Agriculture  of  the 
House  of  Representatives,  and  the 
Committee  on  Agriculture,  NutritiiMi, 
and  Forestry  of  the  Senate.  If  the 
Commission  submitted  its  report  more 
than  ten  days  after  the  receipt  of  notice 
and  explanation,  the  report  would  have 
to  include  an  explanation  of  why  it  was 
not  practicable  to  submit  the  report 
within  ten  days, 

n.  Overview  rf  Proposed  Amendments 

A.  Definition  of  "Emergency" 

Section  213  requires  the  Commission 
to  make  a  formal  determination  within 
ten  days  on  whether  to  permit  a 
temporary  emergency  rule  to  remain  in 
effect  or  to  suspend  the  effect  of  the 
rule.  Given  the  intention  of  Congress  to 
increase  Commission  oversight  of 
contract  market  emergency  actions,  as 
demonstrated  by  the  new  requirements 
in  section  213  for  Commission  review  of 
temporary  emergency  rules,  the 
proposed  amendments  would  require 
greater  consistency  among  contract 
markets  in  their  definitions  of  the  term 
"emergency."  Consistency  in  this  area 
would  fedUtate  Commission  review  and 
would  provide  additional  guidance  to  a 
contract  market  in  their  emergency 
actions. 

Specifically,  the  Commission 
proposes  to  delete  regulation 
1.41(a)(4)(i).  This  provision  permiU  s 
contract  market  to  define  the  term 
"emergency"  as  any  occurrence  or 
circimistance  noted  in  rules  of  the 
contract  market  The  contract  maricet 


*CFrC  InterpretatlTe  Lettv  No.  7S-I  (Studard  of 
RaviMT  ef  Ttmpomy  Bnergeacy  Rulet  Adopted  by 
Conlnct  MarkeU).  (OCH)  120,aS0  tia77-S0 
Transfer  Binder)  Uuly  26.  lOTt). 


*  Section  113  doM  not  apply  to  ■  phytial 
emergency  that  is  addreaaed  by  actioos  odiar  thaa 
ImplementatioB  ef  ■  fupofaiy  amigwscy  rula. 
This  type  of  phyticd  aoiargaacy  is  govwnad  by 
Regulation  1.41(g). 
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must  have  submitted  its  rules  defining 
"emergency"  to  the  Commission  imder 
section  5a(12)  of  the  Act. 

Under  the  proposed  amendments,  a 
contract  market  would  have  to  ensure 
that  its  rules  were  consistent  with 
modifications  to  Regulation  1.41(a)(4)(ii) 
set  forth  in  proposed  Regulation 
1.41(a)(4).  Under  this  modified 
provision,  a  contract  market  governing 
board  could  determine  that  an 
emergency  existed  when,  in  its  opinion, 
occurrences  or  circumstances  listed  in 
Regulation  1.41(a)(4)  required 
immediate  action  and  threatened  or 
could  threaten  such  things  as  the  fair 
and  orderly  trading  in,  or  the 
liquidation  of  or  delivery  pursuant  to. 
any  contract  for  the  future  delivery  of  a 
commodity  or  any  commodity  option  on 
such  contract  market.  The  occiurences 
and  circumstances  listed  in  regulation 
1.41(a)(4)  would  remain  similar  to  the 
items  aurently  found  in  regulation 
1.41(a)(4)(ii).  with  the  addition  of 
specific  references  to  failure  of  the 
payment  system,  computer  system 
breakdowns,  and  screen-based  trading 
system  breakdowns.* 

In  addition,  the  proposed 
amendments  would  alter  the  language  of 
regulation  1.41(a)(4)(ii)(H).  Rather  than 
stating  that  a  contract  market  could  find 
an  emergency  when  there  was  "(a]ny 
other  unusual,  unforeseeable  and 
adverse  circumstance  with  respect  to 
which  it  is  impracticable  for  the 
contract  market  to  submit,  in  a  timely 
fashion,  a  rule  to  the  Commission  for 
prior  review  under  section  5a(12)  of  the 
Act."  a  contract  market  could  find  an 
emergency  under  these  circumstances 
only  when  it  was  "not  practicable"  for 
it  to  submit  a  rule  to  the  Commission  for 
prior  review.  Courts  have  interpreted 
the  word  "impracticable"  as  meaning 
"inconvenient."  '  The  change  from 
"impracticable"  to  "not  practicable" 
would  emphasize  that  a  contract  market 
should  not  declare  an  emergency  merely 
because  it  was  inconvenient  to  submit  a 
rule  for  prior  review. 


*  The  proposed  amandmanta  also  virould  add 
computer  lystsm  br«akdowns  and  acreen-based 
trading  system  breakdowns  to  the  example*  of 
pbysinl  amargencie*  listed  In  Regulation  1.41(g). 

*  Fifth  Mooring  Condomium,  Inc.  v.  Shen.  81 
F  R.D.  712.  716  (S.D.  Fla.  1978)  (the  word 
"Impracticabla,"  as  used  In  rula  precluding  cUa* 
action  unlets  class  ij  so  numerous  that  joinder  of 
all  members  is  impracticable,  refers  to  whether 
Joinder  I*  inconvenient  or  difficult):  Jen$on  v. 
Continenta]  Financial  Corp.,  404  P.  Supp.  806, 009 
p.  Minn.  1975)  (the  word  "impracticable,"  as  used 
in  rule  precluding  class  action  unless  class  is  to 
numerous  that  joinder  of  all  mambar*  is 
impracticable,  does  not  refer  to  impoaaibility.  but 
only  to  difficulty  or  incoavenieDca. 


B.  Temporary  Emergency  Rule 
Procedures 

1.  Prior  Notice  and  Contract  Market 
Submissions 

Section  213  directs  the  Commission  to 
issue  regulations  that  require  a  contract 
market  to  make  every  effort  practicable 
to  notify  the  Commission  of  an 
emergency  rule,  along  with  a  complete 
explanation  of  the  emergency  involved, 
prior  to  making  the  emergency  rule 
effective.  The  Commission  has  proposed 
amendments  to  regulation  1.41(f) 
consistent  with  this  directive.  The 
Commission  also  is  proposing 
application  of  the  notice  provision  to 
the  implementation,  modification, 
termination  of  a  temporary  emergency 
rule.  Although  section  213  did  not 
mention  modification  to  or  termination 
of  a  temporary  emergency  rule,  the 
legislative  history  did  not  indicate  that 
Congress  intended  to  change  the  scope 
of  the  current  Regulation  1.41(0." 

Under  the  proposed  amendments,  "[a] 
contract  market  must  make  every  effort 
practicable  to  provide  notice  to  the 
Commission  that  it  intends  to 
implement,  modify  or  terminate  a 
temporary  emergency  rule  prior  to 
implementing,  modifying  or  terminating 
the  rule.  If  it  is  not  practicable  for  the 
contract  market  to  notify  the 
Commission  prior  to  taking  emergency 
action,  the  contract  market  shall  provide 
the  Commission  with  notice  of  the 
implementation,  modification,  or 
termination  of  any  emergency  rule  at  the 
earliest  possible  time."  As  permitted  by 
section  213,  the  Commission  is 
proposing  to  delegate  authority  for 
receiving  notice  to  the  Director  of  the 
Division  of  Trading  and  Markets  or  any 
employee  of  the  Commission,  as  may  be 
designated  by  the  Director. 

The  proposed  amendments  also 
specify  the  information  that  the  contract 
market  should  include  in  its  notice  of  an 
emergency  action.  To  the  extent 
practicable,  a  contract  market  should 
provide  a  complete  explanation  of  the 
contract  market  action  intended  or  taken 
to  meet  the  emergency  and  a  description 
of  the  nature  of  the  emergency.  In  any 
instance  in  which  a  contract  market  did 
not  provide  prior  notice  of  an 
emergency  action,  the  contract  market 
would  have  to  explain  why  it  was  not 


*  In  additian,  the  Commission  has  proposed 
amendments  to  Regulation  1.41(g),  governing 
physical  emergancie*.  Currently,  a  contract  market 
may  take  any  action  necessary  to  address  an 
physical  emergency  without  notifying  the 
Commission  of  its  action.  For  purpoaa*  of 
bdlitating  oversight  of  contract  markets,  the 
proposed  amendments  would  require  a  contract 
market  to  notify  the  Commission  as  soon  as  posaibla 
after  implementing,  modifying,  or  terminating  a 
physical  emergency  action. 


practicable  for  it  to  provide  such  notice. 
This  explanation  would  implement  the 
requirement  in  section  213  that  a 
contract  market  must  "to  the  extent 
practicable"  provide  the  Commission 
with  prior  notice  of  an  emergency 
action.  A  contract  market  also  would 
have  to  explain  why  it  was  not 
practicable  for  it  to  submit  the 
temporary  emergency  rule  to  the 
Commission  for  prior  review  imder 
section  5a(12)(A)  of  the  Act.  This 
required  explanation  would  lessen  any 
likelihood  that  a  contract  market  would 
proceed  imder  Regulation  1.41(f) 
vrithout  sufficient  cause  for  emergency 
action. 

The  proposed  amendments  also 
would  require  the  submission  of  any 
available  written  documentation  on  the 
nature  of  the  emergency  conditions  and 
the  intended  or  actual  emergency  action 
at  the  time  of  notification.  The 
Commission  particularly  would  be 
interested  in  receiving  a  draft  of  a 
temporary  emergency  rule,  if  available, 
prior  to  action  on  the  rule  by  the 
governing  board.  Receipt  of  a  draft 
would  facilitate  Commission  review  of 
any  emergency  action. 

As  soon  as  possible  afler  providing 
notice,  but  in  no  event  more  than  five 
days  after  such  time,  a  contract  market 
would  have  to  supplement  its  notice  by 
submitting  additional  information  to  the 
Commission.  The  additional 
information  would  include: 

(1)  A  written  copy  of  the  temporary 
emergency  rule  and  any  modification  to 
or  termination  of  the  rule; 

(2)  A  complete  written  explanation  of 
the  emergency  action; 

(3)  Written  documentation,  not 
previously  provided,  of  the  emergency 
conditions  and  the  emergency  action; 

(4)  A  copy  of  the  contract  market 
governing  board  meeting  minutes  in 
which  the  governing  board  determined 
to  implement  a  temporary  emergency 
rule,  with  specified  information, 
described  in  the  proposed  regulation, 
included  in  the  minutes; 

(5)  A  description  of  the  basis  for  and 
procedures  followed  by  a  governing 
board  in  making  any  determination  as  to 
the  eligibility  of  interested  persons  to 
deliberate  or  to  vote  on  matters  relating 
to  the  emergency; 

(6)  Documentation  of  all  positions  in 
the  subject  contract  market  held  by 
governing  board  members  in  personal 
accounts,  controlled  accounts,  any  other 
accounts  in  which  a  governing  board 
member  had  an  interest,  and  customer 
and  proprietary  accounts  at  a  governing 
board  member's  affiliated  firm: '  and 


'  The  term  "affiliated  firm"  «rouId  be  defined  in 
Regulation  1.41(aX8)  as  r^y  finn  in  which  the 
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(7)  Such  other  infonnation  as  the 
Commission  may  require. 

The  Commission  based  this  list  of 
supplementary  information  on  the  types 
of  information  currently  needed  to 
review  emergency  rules  submitted 
under  Regulation  1.41(f).  The  position 
information  requests  reflect  the 
Commission's  need  to  make  a 
determination  on  whether  the  contract 
market  acted  in  bad  faith,  discussed 
below.* 

2.  Commission  Action ' 

Section  213  directs  the  Conunission  to 
make  a  determination  within  ten  days  of 
its  receipt  of  notice  and  an  explanation, 
or  as  soon  thereafter  as  practicable,  on 
whether  it  is  appropriate  to  permit  the 
rule  to  remain  in  efiiact  during  the 
emergency  or  to  suspend  the  effect  of 
the  rule  pending  review  either  under  the 
procedures  of  section  5a(12)(A)  or 
otherwise.  Thus,  under  the  proposed 
amendments,  within  ten  days  of  receipt 
from  a  contract  market  of  the  notice  and 
supplementary  information,  or  as  soon 
as  practicable,  the  Commission  would 
make  a  determination  either  to  permit 
the  rule  to  remain  in  effect  during  the 
pendency  of  the  emergency  or  to 
suspend  the  effect  of  the  rule. 

The  Commission  would  permit  a  rule 
to  remain  in  effect  unless  it  determined 
that  the  contract  market's  emergency 
action  was  arbitrary,  capricious,  or  an 
abuse  of  discretion;  lacking  a  reasonable 
basis  in  fact;  or  taken  in  bad  faith  by  the 
contract  market  or  its  officials.  This 
standard  of  review  is  identical  to  the 
standard  currently  used  by  the  Division 
and  articulated  in  CFTC  Interpretative 
Letter  No.  79-2.  In  considering  whether 
a  contract  market  had  acted  in  bad  faith, 
the  Commission,  among  other  things, 
would  review  the  governing  board 
members'  relevant  market  positions  to 
determine  the  extent,  if  any,  of 
participation  in  the  contract  market 
determination  by  interested  members. 
The  Commission  also  would  consider  a 
rule  that  had  met  the  standard  of 
Interpretative  Letter  79-2  as  an  action 
that  was  consistent  with  the  policies 


person  is  •  ganeraJ  partner,  officer,  director, 
employee,  or  owner  of  more  than  ten  percent  of  the 
equity  interest  See  infra  footnote  8.  Aj  position 
information  is  subject  to  the  confidentiality 
provision*  of  section  6  and  Is  not  generally  publicly 
availabls,  the  Conunission  will  be  particularly 
sensitive  to  the  treatment  of  such  information  in 
any  report 

'Additional  guidance  in  this  area  will  be 
provided  by  the  forthcoming  proposed  rules  under 
section  217  of  the  Futures  Trading  Act,  vihich 
prohibits  voting  by  interested  members. 
Nevertheless,  the  Commission  at  this  time  has 
endeavored  to  identify  the  relevant  exchange 
documents  that  would  provide  the  basis  for  making 
required  decisions  on  the  existence  of  any  conflict 
ofintetwt 


and  purposes  of  the  Act,  Any 
Conunission  findings  would  be  based 
solely  on  the  information  before  it  at  the 
time  and  would  not  preclude 
subsequent  Commission  action  based  on 
additional  or  changed  information. 

Upon  finding  that  a  contract  market's 
temporary  emergency  rule  had  failed  to 
meet  this  standi,  the  Commission 
would  have  discretion  to  siispend  the 
effect  of  the  rule,  pending  review  under 
section  5a(12)(A)  of  the  Act  or 
otherwise,  iinder  the  terms  and 
conditions  that  it  deemed  appropriate. 
The  Commission  would  suspend  the 
rule  if  suspension  were  not  contrary  to 
the  public  interest  and  the  purposes  of 
section  5a(12)  of  the  Act.  In  making  a 
determination  on  whether  to  suspend  a 
rule  that  had  failed  to  meet  the 
standard,  the  Commission  would 
consider  the  impact  of  suspension  on 
the  affected  contract  market. 
Specifically,  the  Commission  may 
consider  whether  suspending  the  rule 
would  harm  market  participants  more 
than  permitting  the  rule  to  remain  in 
effect.  The  Commission  would  attempt 
to  minimize  any  adverse  market  impact 
of  its  action  by  imposing  any  indicated 
terms  and  conditions  on  a  suspension. 
In  addition,  nothing  in  the  proposed 
regulations  or  the  Futiu^s  Trading  Act 
would  prevent  the  Commission  from 
issuing  its  own  emergency  order  under 
section  8a(9)  in  lieu  of  or  in  conjunction 
with  suspending  the  effect  of  a  contract 
market  temporary  emergency  rule. 
Moreover,  neither  the  regulation,  the 
Act,  nor  the  Commission's  review  of  a 
temporary  emergency  rule  would  in  any 
way  affect  the  institution  or  conduct  of 
any  Commission  enforcement  action 
authorized  by  the  Act. 

As  required  by  section  213,  the 
Commission  would  submit  a  report  on 
its  determination  and  the  basis  for  its 
determination  to  the  affected  contract 
market;  the  Committee  on  Agriculture  of 
the  House  of  Representatives;  and  the 
Committee  on  Agriculture,  Nutrition, 
and  Forestry  of  the  Senate,  If  the  report 
were  submitted  more  than  ten  days  after 
the  Commission  had  received  all  of  the 
information  required  of  a  contract 
market,  the  Commission  would  include 
an  explanation  of  why  submission 
within  ten  days  from  receipt  of 
notification  and  explanation  was  not 
practicable.  A  determination  by  the 
Commission  to  suspend  the  effect  of  a 
rule  under  the  proposed  amendments 
would  be  subject  to  judicial  review  on 
the  same  basis  as  an  emergency 
determination  tinder  section  8a(9)  of  the 
Act."  In  addition,  each  contract  market 


would  have  to  maintain  in  effoct  rules 
that  were  consistent  with  these 
regulations. 

D.  Permissible  Emergency  Actions 

For  purposes  of  updating  current 
Regulation  1.41(f)(3).  the  proposed 
amendments  would  expand  the  list  of 
permissible  emergency  actions  to 
include  certain  additional  emergency 
actions  which  have  been  taken  or  may 
be  taken  in  the  future.  The  proposed 
amendments  would  change  the 
permissible  emergency  actions  listed  in 
Regulations  1.41(0(3)  (iii)  and  (iv)  from 
"(elxtending  the  time  of  delivery"  and 
"(cjhanging  delivery  points"  to  "altering 
delivery  terms  or  conditions."  By 
broadening  the  language  of  these 
provisions  and  consolidating  them  into 
one  subsection,  the  Commission  would 
make  clear  that  a  contract  market  could 
take  a  variety  of  permissible  emergency 
actions  associated  with  delivery.*"  The 
Commission  also  added  the 
modification  of  price  limits  and  circiiit 
breakers  to  the  list  of  permissible 
actions.  Although  contract  markets 
frequently  take  emergency  action  by 
altering  price  limits,  this  type  of 
emergency  action  currently  is  not  listed 
in  Regulation  1.41(f)(3).  In  addition,  the 
Commission  would  add  the  suspension 
of  a  contract  market  prohibition  against 
dual  trading  to  the  Ust  of  permissible 
actions.  A  contract  market  may  need  to 
suspend  the  effect  of  any  dual  trading 
prohibition,  including  a  prohibition 
implemented  pursuant  to  section  101  of 
the  Futures  Trading  Act  and  regulations 
to  be  issued  by  the  Commission,  for 
purposes  of  restoring  or  ensuring  fair 
and  orderly  trading  in  a  contract  mariiLet 

in.  Conclusion 

The  Commission  believes  that  the 
proposed  amendments  to  Regulation 
1,41  satisfy  the  statutory  directive  of  the 
Futiu^s  Trading  Act,  The  amendments 
would  create  a  more  formal  procedure 
for  Commission  oversight  of  contract 
market  emergency  actions.  In  addition, 
the  amendments  would  provide  greater 
guidance  to  a  contract  market  in 
implementing  a  temporary  emergency 


"Cominiuioo  emergency  actions  under  section 
Ba(9)  are  reviewaUe  Mtly  In  the  tJnitad  States  Couit 


of  Appeals  for  the  circuit  in  which  the  party  loelrlng 
review  resides  or  has  its  principal  place  of  buainMS 
or  in  the  United  States  Court  of  Appe^  for  tfai 
District  of  Columbia  Circuit. 

>*>This  ameodmenl  would  be  coiuistent  with 
CFTC  InterpreUtive  Letter  No.  77-7.  in  M^cfa  the 
Office  of  General  Counsel  stated  that  a  contract 
market  could  reduce  the  number  of  days  for 
delivery  through  an  emergency  action,  even  thou^ 
such  action  was  not  specified  in  Regulation  1.41. 
CFTC  Interpretative  Letter  No.  77-7  (Emargency 
Reduction  of  Time  for  Delivery),  (OCH)  120,417 
11977-80  Transfer  Binder)  (1977).  The  amendiMnt 
also  would  be  consistent  with  the  language  of  moet 
contract  market  eneigeocy  rules. 
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rule.  Finally,  they  would  reflect  curreot 
practices  and  technology. 

IV.  RdatMl  Mallus 

A.  RegultOory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA'T  S  U.S.C.  601  et  seq.,  requires 
that  agencies,  in  proposing  rules, 
consider  the  impact  of  thoee  rules  on 
small  businesses.  The  proposed 
amendments  to  Regulation  1.41(0  affisd 
contract  markets.  The  Commission 
previously  has  established  that  contract 
markets  are  not  "small  entities"  for 
purposes  of  the  RFA.  and  that  the 
Commission,  therefore,  need  not 
consider  the  effect  of  the  proposed 
amendments  on  contract  mariiets.  47  FR 
18618. 18619  (April  30. 1982). 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1980 
CTRA").  44  U.S.C  3501  et  seq.,  imposes 
certain  requirements  on  federal 
agencies,  including  the  Commission,  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  deRned  by  the  FRA.  In 
compliance  with  the  FRA,  the 
Commission  has  submitted  the 
proposed  amendments  and  their 
associated  information  collecticm 
requirements  to  the  Office  of 
Management  and  Budget  ("OMB").  The 
burden  associated  with  the  mitire 
coUecticHi,  including  the  proposed 
amendments,  is  as  follows: 
Average  burden  hours  per  response: 

83.01 
Number  of  respondents:  1375 
Frequency  of  response:  on  occasion 

The  burden  associated  with  the 
proposed  amendments  is  as  followrs: 
Average  burden  hours  per  responses:  2.0 
Number  of  respondents:  239 
Frequency  of  response:  on  occaskm 

Pencms  wishing  to  comment  on  the 
information  which  would  be  required 
by  the  proposed  amendments  should 
contact  Gary  Waxman,  Office  of 
Management  and  Budget,  room  3228. 
NEOB.  Washington,  DC  20503,  (202) 
395-7340.  Copies  of  the  information 
collection  submission  to  0MB  are 
available  from  )oe  F.  Mink.  CFTC 
Clearance  Officer,  2033  K  Street  NW.. 
Washington,  DC  20581.  (202)  254-9735. 

List  of  Sabfects  in  17  CFK  Fart  1 

Definitions.  Registration,  Minimum 
financial  and  related  repealing 
requirements.  Prohibited  trading  in 
commodity  options.  Customer's  money. 
Securities  and  property.  Hacordke^ing 
and  miscellaneous. 

In  consideration  of  the  forgoing  and 
pursuant  to  the  authority  contained  in 


the  Commodity  Exchange  Act  and.  in 
particular,  sections  Sa(12)  and  8a(5) 
thereof,  7  U.S.C  7a(12)  and  12a(5),  the 
CoMunission  proposes  to  amend  part  1 
of  title  17  of  the  Code  of  Federal 
Regulations  as  follows: 

PAfrr  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  part  1 
continues  to  reed  as  follows: 

Authority:  7  U.S.C.  2. 2a.  4. 4a.  6. 6a.  6b. 
6c,  6d.  6e.  6f.  6g.  6h.  6i.  6k.  61. 6m,  6n,  6o. 
7. 7a.  7b,  8, 9. 12, 12a,  12c,  13a.  13a-l.  16. 
:6a.  19,  21. 23  and  24,  unless  otherwise 
noted. 

2.  Section  1.41  would  be  amended  by 
revising  paragraph  (a)(4)  and  adding 
paragraph  (a)(8);  by  revising  paragraphs 
(0  (2)  and  (3)  and  adding  paragraph  (f) 
(4)  through  (9);  and  by  revising 
paragraph  (g)  to  read  as  follows: 

S 1 .41    Contract  market  rulef ;  submission 
of  rulea  to  ttte  commission,  exemptioft  of 
certain  rules  and  certain  of)«rational  and 
administrative  rules,  amergenciea. 

(a)"  •  * 
(D-  •  ' 

(2)*   *   • 

(3)  •  •  • 

(4)  The  term  emergency  means  any 
occurrence  or  circumstance  listed  in 
this  paragraph  (a)(4)  which,  in  the 
opinion  of  the  governing  board  of  the 
contract  market,  requires  immediate 
acti(m  and  threatens  or  may  threaten 
such  things  as  the  feir  and  orderly 
trading  in,  or  the  liquidation  of  or 
delivery  pursuant  to,  any  contract  for 
the  future  delivery  of  a  commodity  or 
any  commodity  option  on  such  contract 
market.  Occurrences  and  circumstances 
which  a  governing  board  of  a  contract 
market  may  deem  emergencies  are 
limited  to  the  following: 

(i)  Any  manipulative  activity  or 
attempted  manipulative  activity; 

(ii)  Any  actual,  attempted,  or 
threatened  comer,  squeeze,  congestion, 
or  undue  concentration  of  positions; 

(iii)  Any  circumstances  which  may 
materially  affect  the  performance  of 
contracts  or  commodity  options  traded 
on  the  contract  market,  including  failure 
of  the  payment  system; 

(iv)  Any  action  taken  by  the  United 
States  or  any  foreign  government  or  any 
state  or  local  governmental  body,  any 
other  contract  market,  board  of  trade,  or 
any  other  exchange  or  trade  association 
(foreign  or  domestic),  which  may  have 
a  direct  impact  on  trading  on  the 
contract  market; 

(v)  Any  circumstances  which  may 
have  a  severe,  adverse  effect  upon  the 
physical  functions  of  a  contract  market 


including,  for  exa^^)Ie.  fire  or  other 
casualty,  bomb  threats,  substantial 
inclement  weather,  power  failures, 
communications  breakdowns,  computer 
system  breakdowns,  screen-based 
trading  system  breakdowns,  and 
transportation  breakdowns. 

(vi)  The  bankruptcy  or  insolvency  of 
any  member  or  member  firm  of  the 
contract  market  or  the  imposition  of  any 
injunction  or  other  restraint  by  any 
government  agency,  court  or  arbitrator 
upon  a  member  of  the  contract  market 
which  may  affact  the  abifity  of  that 
member  to  perform  on  its  contracts; 

(vii)  Any  circumstance  in  which  it 
appears  that  a  member  or  any  other 
person  has  failed  to  perform  contracts  of 
sale  for  future  deUvery  or  commodity 
option  contracts,  is  insolvent,  or  is  in 
such  financial  or  operational  condition 
or  is  conducting  business  in  such  a 
manner  that  such  person  cannot  be 
permitted  to  continue  in  business 
without  jeopardizing  the  safety  of 
customer  funds,  members  of  the 
c(Hitract  market,  w  the  contract  market; 
and 

(viii)  Any  other  unusual, 
unforeseeable  and  adverse  circumstance 
with  respect  to  which  it  is  not 
practicable  for  the  contract  market  to 
submit,  in  a  timely  fashion,  a  rule  to  the 
Commission  for  prior  review  under 
section  5a(12)(A)  of  the  Act. 

(5)*  '  • 

(6)«  •  • 

(7)-  •  ' 

(8)  The  term  affiliated  firm  of  a  person 
means  any  firm  in  whidi  the  person  is 
a  genCTal  partner,  officer,  director, 
employee,  or  owner  of  more  than  ten 
percent  of  the  equity  interest. 
*        •        •        •        • 

(0  •  •  • 

(!)••* 

(2)(i)  A  contract  market  must  make 
every  effort  practicable  to  provide  notice 
to  the  Commission  that  it  intends  to 
implement,  modify  or  terminate  a 
temporary  emergency  rule  prior  to 
implementing,  modifying  or  terminating 
the  rule.  If  it  is  not  practicable  for  the 
contract  market  to  notify  the 
Commission  prior  to  taking  emergency 
action,  the  contract  market  shall  provide 
the  Commission  with  notice  of  the 
implementation;  modification,  or 
termination  of  any  emergency  rule  at  the 
earliest  possible  time.  Notice  must  be 
given  to  the  Director  of  the  Divisicm  of 
Trading  and  Markets  or  any  employee  of 
the  Commission,  as  may  be  designated 
by  the  Director  for  such  purpose.  The 
contract  market  must  provide  notice  to 
the  Commission  by  the  fastest  means 
available  and  must  use  its  best  efibitsto 
ensure  that  the  notice  is  actually 


Federal  Register  /  Vol.  58,  No.  22  /  Thursday,  February  4,  1993  /  Proposed  Rules 


7061 


received  by  one  of  the  persons 
authorized  by  this  paragraph  (f)(2)(i). 
Notice  should  include: 

(A)  To  the  extent  practicable,  a 
complete  explanation  of  the  contract 
market  action  intended  or  taken  to  meet 
the  emergency  and  a  description  of  the 
nature  of  the  emergency; 

(B)  In  any  instance  where  a  contract 
market  does  not  provide  prior  notice  of 
an  emergency  action,  an  explanation  of 
why  it  was  not  practicable  for  a  contract 
market  to  provide  such  notice;  and 

(C)  An  explanation  of  why  it  was  not 
practicable  for  the  contract  market  to 
submit  the  temporary  emergency  rule  to 
the  Commission  for  prior  review  under 
section  5a{12)(A)  of  the  Act. 

(ii)  Any  available  written 
documentation  of  the  natiure  of  the 
emergency  conditions  and  the  intended 
or  actual  emergency  action  should  be 
submitted  at  the  time  of  notification. 

(3)  As  soon  as  possible  after  providing 
notice  under  paragraph  (f)(2)  of  this 
section,  but  in  no  event  more  than  five 
(5)  days  after  such  time,  the  contract 
market  shall  supplement  its  notice  by 
submitting  the  following  information  to 
the  Ck^mmission  at  its  Washington,  DC 
headquarters: 

(i)  A  written  copy  of  the  temporary 
emergency  rule  and  any  modification  to 
or  termination  of  the  rule; 

(ii)  A  complete  written  explanation  of 
the  emergency  action; 

(iii)  Written  documentation,  not 
previously  provided,  of  the  emergency 
conditions  and  the  emergency  action, 
including  documentation  of  the  reasons 
for  the  specific  emergency  action  taken; 

(iv)  A  copy  of  the  minutes  of  the 
contract  market  governing  board 
meeting  in  which  the  governing  board 
determined  to  implement  a  temporary 
emergency  rule,  which  minutes  must 
include  the  names  of  all  persons  who  ' 
were  members  of  the  governing  board  at 
the  time  of  the  meeting;  the  names  of  all 
persons  who  attended  the  meeting  in 
person  or  who  were  otherwise  present 
by  electronic  means;  the  name  of  any 
person  who  recused  himself  from  the 
meeting,  the  reason  for  recusal,  and  the 
time  that  the  recusal  occurred;  the  time 
that  notice  of  the  meeting  was  given  to 
the  governing  board  members  and  the 
times  that  the  meeting  began  and  ended; 
the  name  of  any  person  who  was 
directed  to  abstain  fix}m  deliberating  or 
voting  at  the  meeting;  a  summary  of  all 
discussions;  a  complete  description  of 
any  matter  voted  on;  an  itemized  hst  of 
how  each  governing  board  member 
voted;  and  a  summary  of  any  disclosure 
made  by  a  person  on  his  or  her  positions 
in  any  subject  contract  market, 
including  disclosure  of  positions  held  in 
personal  accounts,  controlled  accounts. 


any  other  accounts  in  which  a  person 
has  an  interest,  and  customer  and 
proprietaiy  accounts  at  a  person's 
affiliated  firm; 

(v)  A  description  of  the  basis  for  and 
procedures  followed  by  a  governing 
board  in  making  any  determination  as  to 
the  eligibiUty  of  an  interested  person  to 
deUberate  or  to  vote  on  matters  relating 
to  the  emergency; 

(vi)  Documentation  of  all  positions  in 
the  subject  contract  market  held  by  a 
governing  board  member  in  personal 
accounts,  controlled  accounts,  any  other 
accounts  in  which  a  governing  board 
member  has  an  interest,  and  customer 
and  proprietary  accounts  at  a  governing 
board  member's  affiliated  firm;  and 

(vii)  Such  other  information  as  the 
Commission  may  require. 

(4)  Within  10  days  of  the  receipt  from 
a  contract  market  of  all  of  the 
information  required  by  paragraphs  (0 
(2)  and  (3)  of  this  section,  or  as  soon  as 
practicable  thereafter,  the  Commission 
will  make  a  determination  either: 

(i)  To  permit  the  rule  to  remain  in 
effect,  consistent  with  paragraph  (f)(1)  of 
this  section,  or 

(ii)  To  suspend  the  effect  of  the  rule 
pending  review  either  under  the 
procedures  of  section  5a(12)(A)  at 
otherwise. 

(5)(i)  The  Commission  will  make  a 
determination  to  permit  the  temporary 
emergency  rule  to  remain  in  effect, 
consistent  with  paragraph  (f)(1),  imless 
it  finds  that  the  contract  market's 
emergency  action  is: 

(A)  Arbitrary,  capricious  or  an  abuse 
of  discretion; 

(B)  Lacking  a  reasonable  basis  in  fact; 
or 

(C)  Taken  in  bad  foith  by  the  contract 
market  or  its  officials. 

(ii)  If  the  Commission  determines  that 
the  contract  market's  emergency  action 
is  arbitrary,  capricious  or  an  abuse  of 
discretion;  lacking  a  reasonable  basis  in 
fact;  or  taken  in  bad  faith,  then  the 
Commission  may,  in  its  discretion  and 
upon  such  terms  and  conditions  as  it 
deems  appropriate,  suspend  the  effect  of 
the  rule  if  it  finds  that  suspension  of  the 
rule  is  not  contrary  to  the  public  interest 
and  the  purposes  of  section  5a(12)  of  the 
Act. 

(6)(i)  The  Commission  will  submit  a 
report  on  its  deternaiation  pursuant  to 
paragraph  (f)(5)  of  tnis  section  and  the 
basis  for  thie  determination  to: 

(A)  The  affected  contract  market; 

(B)  The  Committee  on  Agriculture  of 
the  House  of  Representatives;  and 

(C)  The  Committee  on  Agriculture, 
Nutrition,  and  Forestry  of  the  Senate. 

(ii)  If  the  report  is  submitted  more 
than  10  days  after  the  Commission 
receives  all  of  the  information  required 


under  paragraphs  (f)  (2)  and  (3)  from  a 
contract  market,  the  report  will  indude 
an  explanation  of  why  submission 
within  10  days  from  receipt  of 
notification  and  explanation  was  not 
practicable. 

(7)  A  determination  by  the 
Commission  to  suspend  the  effect  of  a 
rule  under  paragraph  (f)(5)(i)(B)  of  this 
section  will  be  subject  to  judicial  review 
on  the  same  basis  as  an  emergency 
determination  under  section  8a(9)  of  the 
Act. 

(8)  A  temporary  emergency  rule  may 
provide  for,  or  may  authorize  the 
contract  market,  or  the  governing  board 
thereof  or  any  committee  thereof,  to 
imdertake  actions  necessary  or 
appropriate  to  meet  the  emergency, 
including,  but  not  limited  to,  such 
actions  as: 

(i)  Limiting  trading  to  Uquidation 
only,  in  whole  or  in  part,  or  Umiting 
trading  to  Uquidation  only  except  for 
new  sales  by  parties  who  have  tne 
commodity  to  dehver  pursuant  to  such 
sales; 

(ii)  Extending  or  shortening  the 
expiration  date  for  trading  in  contracts; 

(iii)  Altering  delivery  terms  or 
conditions; 

(iv)  Modifying  price  limits; 

(v)  Modifying  circuit  breakers; 

(vi)  Ordering  the  liquidation  of 
contracts,  the  fixing  of  a  settlement 
price  or  the  reduction  in  positions; 

(vii)  Ordering  the  transfer  of  contracts, 
and  the  money,  securities,  and  property 
securing  such  contracts,  held  on  behalf 
of  customers  by  a  member  of  the 
contract  market  to  another  member,  or 
other  members,  of  the  contract  market 
willing  to  assume  such  contracts  or 
obligated  to  do  so; 

(viii)  Extending,  limiting  or  changing 
hours  of  trading; 

(ix)  Suspending  trading;  and 

(x)  Modifying  or  suspending  any 
provision  of  the  rules  of  the  contract 
market,  including  any  contract  market 
prohibition  against  dual  trading. 

(9)  Each  contract  market  must 
maintain  in  effiact  rules  that  are 
consistent  with  this  section. 

(g)  Physical  emergencies.  In  the  event 
the  physical  functions  of  a  contract 
market  are,  or  are  threatened  to  be, 
severely  and  adversely  affected  by  a 
"physical  emergency,"  such  as  fire  or 
other  casualty,  bomb  threats,  substantial 
inclement  weather,  power  failures, 
communications  breakdowns,  computer 
system  breakdowns,  screen-based 
trading  system  breakdowns  or 
transportation  breakdowns,  a  contract 
market  official,  duly  authorized  to  take 
such  action  for  and  on  behalf  of  the 
contract  market  with  respect  to  such  a 
"physical  emergency"  pursuant  to  a  rule 
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of  the  contrtct  market  that  has  been 
approved  l^  the  Cdininission  or  has 
become  efflactive  pursuant  to  section 
5a(12)  of  the  Act  and  this  section,  may 
take  any  action  authorized  by  such  rule 
necessary  or  appropriate  to  deal  with 
the  emergency,  including,  but  not 
limited  to,  suspending  trading  on  the 
contract  market.  In  no  event,  however, 
shall  suspension  of  trading  on  the 
contract  market  by  such  a  designated 
ofBdal  continue  in  efiiact  for  more  than 
five  (5)  days.  If  so  authorized  by  such  a 
rule  of  the  contract  market,  the 
designated  official  may  also  coder 
restoration  of  trading  on  the  contract 
market,  or  removal  of  other  restrictions 
imposed  by  the  official  as  permitted  by 
this  paragraph  (g),  in  the  absence  of 
action  by  the  governing  board  of  the 
contract  market,  upon  a  determination 
by  such  official  that  the  "physical 
emergency"  has  sufficiently  abated  to 
permit  the  physical  functions  of  the 
contract  market  to  continue  in  an 
orderly  manner.  A  contract  market  must 
notify  the  Director  of  the  Division  of 
Trading  and  Markets  or  any  employee  of 
the  Commission,  as  may  be  designated 
by  the  Director  for  such  purpose,  of  the 
implementation,  modification  or 
terminatioD  of  a  physical  emergency 
action  as  soon  as  possible  after  taking 
theactioo. 


3.  Section  1.41c  as  proposed  to  be 
added  would  read  as  follows: 


|1.41e  DaltgatkMialauttMritytothe 
Dkactor  of  Ih*  Division  of  Trading  and 
Markata  to  racaiva  nolica  of  an  amargancy 

action. 

The  Commission  hereby  delegates 
authority  to  receive  notification  and 
explanation  of  a  temporary  emergency 
rule  and  notification  of  a  physical 
emergency  action,  until  the  Commission 
orders  otherwise,  to  the  Director  of  the 
Division  of  TradiJag  and  Markets.  This 
authority  may  be  exercised  by  the 
Director  or  by  another  employee  or 
employees  of  the  Commission  as  may  be 
designated  from  time  to  time  by  the 
Director. 

Issued  in  Washington.  DC  on  January  29, 
1993  by  the  Commission. 

Jean  A.  Webb, 

Secretary  of  the  Coaimission. 

IFR  Doc.  93-2662  Filed  2-3-93;  8:45  am) 

BiLUNO  CODE  tast-at-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Chapter  I 

MSS  Above  1  GHz  Negotiated 
Rulemaking  Committee 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  Cancellation  of  public 

meetings. 

StUlMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  as 
amended,  this  notice  advises  interested 


persons  that  the  third  meeting  of  the 
MSS  Above  1  GHz  Negotiated 
Rulemaking  Committee  ("Committee") 
scheduled  for  Thursday,  February  4, 
1993  (58  FR  5319,  January  21, 1993)  has 
been  cancelled. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Campbell,  Administrative 
Assistant  to  the  Committee,  at  (202) 
634-1952. 

SUPPLEMENTARY  INFORMATION:  Full 

Committee  meetings  are  currently 

scheduled  for  Wednesday,  February  10; 

Thursday,  February  18;  Thursday. 

February  25;  Thursday,  March  4; 

Tuesday,  March  9;  Thursday,  March  18; 

Thursday,  March  25;  and  Friday,  April 

2. 

Federal  Cammunications  Commissioo. 

Domia  R.  Searcy, 

Secretary. 

IFR  Doc.  93-2628  Filed  2-3-93;  8:45  ami 
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examples  of  documents  appearing  in  this 
sectioa 


DEPARTMENT  OF  AGRICULTURE 

Form*  Under  Review  by  Office  of 
Managen>ent  and  Budget 

January  29. 1993. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  since  the  last  list  was 
published.  The  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  of^en  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number4}f  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA.  OiRM,  room  404-W  Admin. 
Bldg..  Washington.  DC  20250,  (202) 
690-2118. 

Revisien 

•  Agricultural  Stabilization  and 
Conservation  Service. 

7  CFR  parts  1421. 1425.  1434,  and 

1427 — Loan  Deficiency  Payments. 
CCC-6B6LDP.  700.  700A.  701,  709, 

CCC-Cotton  AA  and  CCC-Cotton  AA- 

1.  On  occasion. 
Farms;  small  businesses  or 

organizations;  223.016  responses; 

65,415  hours. 
Margaret  Wright,  (202)  720-8481. 

New  Collection 

•  Foo4  Safety  and  Inspection  Service. 


Accreditation  Fees,  Standards,  and 

Procedures  for  FSIS-Acc^ited 

Laboratories. 
FSIS  10,110-2;  FSIS  10,100-4;  FSIS 

10,600-1;  FSIS  10,120-1. 

Recordkeeping;  on  occasion. 
Businesses  or  other  for-profit;  11,406 

responses;  8,032  hours. 
Chuck  Williams,  (202)  720-7163. 
Lairy  K.  Roberton. 
Depu  ty  Department  Clearance  Officer. 
(FR  Doa  93-2568  Filed  2-3-93;  8:45  am) 

MUINQ  CODE  MI»-ei-M 


Agricultural  Research  Service 

Notice  of  Intent  to  Crant  Exclusive 
License 

AGENCY:  Agricultural  Research  Service. 

USDA. 

ACTION:  Notice  of  intent. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture, 
Agricultural  Research  Service,  intends 
to  grant  to  E.I.  Du  Pont  and  de  Nemours 
&  Company,  Inc..  having  a  place  of 
business  in  Wilmington.  Delaware,  an 
exclusive  license  on  U.S.  Patent 
4,774.098  patented  September  27. 1988, 
"Modified  Plant  Fiber  Additive  for  Food 
Formulations.". 

DATES:  Comments  must  be  received  on 
or  before  April  5, 1993. 
ADDRESSES:  Send  comments  to:  USDA- 
ARS-Office  of  Technology  Transfer, 
Beltsville  Agricultural  Research  Center, 
Baltimore  Boulevard.  Building  005, 
room  403.  BARC-W,  Beltsville. 
Maryland  20705-2350. 
FOR  FURTHER  INFORMATION  CONTACT: 
M.  Ann  Whitehead  of  the  Office  of 
Technology  Transfer  at  the  Beltsville 
address  given  above;  telephone:  COMM: 
301-504-6786. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Government's  patent  rights  to 
this  invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  license  this  invention 
on  an  exclusive  basis  and  the  company 
has  submitted  a  complete  and  sufficient 
application  for  a  license. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  sixty  days  from  the  date  of  this 


published  Notice,  Agricultural  Research 
Service  receives  %vritten  evidence  and 
argument  which  establishes  that  the 
grant  of  the  license  would  not  be 
consistent  with  the  requirements  of  35 
U.S.C  209  and  37  CFR  404.7. 
WJLTalkBl. 
Assistant  Administrator. 
(FR  Doc  S3-2665  Filed  2-3-93;  8.-45  ma\ 
SNian  CODE  Mie-M-H 


Federal  Grain  Inspection  Sarvlc* 

Advisory  Committee  Meeting 

Pursuant  to  the  provisions  of  section 
10(a)  (2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  No.  92-463), 
notice  is  hereby  given  to  the  follouring 
committee  meeting: 

Name:  Federal  grain  Inspection  Senrioa 
Advisory  Conunittee. 

Date:  February  24-25. 1993. 

Place:  Holiday  lan-Crowoe  Plaza.  775  12tl> 
Street  NW.,  Washington.  DC 

Time  8  a.m.  February  24  and  February  2S. 

Purpose:  To  provide  advice  to  the 
Administrator  of  the  Federal  Grain 
Inspection  Service  with  respiect  to  the 
implementation  of  the  U.S.  Grain  Standards 
Act 

The  agenda  includes:  (1)  Status  of  financial 
matters,  (2)  Official  Commerciai  Inspection, 
(3)  Anatoxin  Issues,  (4)  removing  laige 
foreign  material  from  Export  Shipments.  (5) 
Research  Issues.  (6)  International  Monitoring. 
(7)  Pesticide  Residue  Testing.  (8)  Regulatory 
Update,  (9)  Moisture  Reference  Methods,  (10) 
Wheat  Protein  Issues  and  (11)  other  matters. 

The  meeting  will  be  open  to  the  public. 
Pubic  participation  will  be  limited  to  written 
statements,  unless  permission  is  received 
firom  the  Committee  Chairman  to  orally 
address  the  Committee.  Persons,  other  than 
members,  who  wish  to  address  the 
Committee  or  submit  written  statements 
t>efore  or  after  the  meeting,  should  contact 
the  Acting  Administrator,  FGIS,  U.S. 
Department  of  Agriculture,  P.O.  Box  96454, 
Washington,  DC  20090-6454,  telephone  (202) 
720-0219  or  FAX  (202)  205-9237. 

Dated:  January  28, 1993. 
David  R.  Galliart, 
Acting  Administrator. 
[FR  Doc.  93-2522  Filed  2-3-93: 8:45  am) 
BILLMO  COOe  MIS-EN-H 
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Forest  Service 

Exemption  of  Decision  for  Beetlejuice 
Salvage  Tlint>er  Sale  From  Appeal, 
Waiiowa-Whltman  National  Forest, 
Oregon 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  to  exempt  decision  firom 
administrative  appeal. 

SUMMARY:  This  is  a  notification  that  the 
decision  to  implement  the  Beetlejuice 
Salvage  Timber  Sale  located  on  the  La 
Grande  Ranger  District  of  the  Wallowa- 
Whitman  National  Forest  is  exempt 
from  appeal.  This  is  in  conformance 
with  provisions  of  36  CFR  217.4(a)(ll) 
as  published  in  the  Federal  Register  on 
January  23, 1989  (54  FR  3342). 
EFFECTIVE  DATE:  February  4. 1993. 
FOA  FURTHER  INFORMATION  CONTACT: 
Bruce  Kaufman,  Timber  Staff,  Wallowa- 
Whitman  National  Forest,  1550  Dewey 
Avenue,  Baker  City.  Oregon  97814, 
phone  (503) 523-6391. 
SUPPLEMENTARY  INFORMATION:  The  La 
Grande  Ranger  District  has  experienced 
several  epidemic  outbreaks  of  Douglas- 
fir  barkbeetle  and  western  spruce 
budworm  in  recent  years  due  to  a 
variety  of  environmental  conditions 
including  historic  fire  suppression,  past 
logging  practices,  and  the  ongoing 
drought.  An  aggressive  timber  salvage 
program  has  been  ongoing  on  the 
district  since  the  early  1980's  within 
stands  containing  an  abundance  of 
Douglas-fir  and  grand  fir.  However,  the 
district  has  recently  experienced  some 
isolated  instances  where  overstocked 
ponderosa  pine  stands  are  being 
infested  with  western  pine  beetle 
{Dendroctonus  brevicomis).  Once 
populations  of  these  insects  are 
established  within  a  stand,  epidemic 
conditions  allow  the  beetle  to  cause 
mortality  in  trees  of  all  ages  that  appear 
vigorous.  Western  pine  beetle  can 
produce  up  to  three  broods  per  year  and 
can  also  attack  stands  in  conjunction 
with  other  insects. 

The  La  Grande  District 
interdisciplinary  team  (IDT)  and  public 
comments  received  on  the  salvage 
program  identified  the  need  to  salvage 
dead  and  dying  timber  in  as  short  a  time 
as  possible  while  the  logs  remain 
merchantable  and  of  high  quality 
without  blue  stain  associated  with 
ponderosa  pine.  The  average  size  of 
western  pine  beetle  infested  ponderosa 
pine  within  the  Beetlejuice  project  is  18 
inches  in  diameter  at  breast  height.  In 
general,  the  smaller  the  diameter  of  the 
tree  the  more  rapidly  it  will  deteriorate. 

During  the  summer  of  1992  the  La 
Grande  IDT  began  the  process  of 
scoping  and  analyzing  an  ecosystem 


restoration  project  proposal  within  a 
project  area  formally  designated  as  the 
Birdtrack  Springs  Restoration  Project. 
This  proposal  included  a  variety  of 
activities  such  as:  Timber  salvage  and 
stand  rehabilitation;  relocation  of 
dispersed  camping  from  within  the 
floodplain  of  the  Grande  Ronde  River  to 
an  upland  area;  rehabilitation  of  the 
floodplain  by  planting  hardwood 
vegetation;  and  obliteration  of  several 
miles  of  draw-bottom  roads.  Following 
distribution  of  the  proposed  Birdtrack 
Springs  Restoration  project  proposal  to 
interested  publics  and  other  state  and 
local  governments,  it  was  determined 
that  the  western  pine  beetle  infestation 
within  the  35  acre  ponderosa  pine  stand 
originally  planned  for  a  salvage/ 
thinning  treatment  was  more  important 
than  earlier  surveys  indicated. 

The  project  ID  Team  recommended 
that  this  stand  be  included  in  a  separate 
decision  which  has  been  re-named 
Beetlejuice  Salvage  Timber  Sale  due  to 
the  urgency  of  physically  removing  the 
beetles  before  offspring  from  parent 
progeny  had  a  chance  to  infest 
additional  trees  in  the  spring  and 
damage  a  greater  proportion  of  the 
stand.  The  stand  will  also  be 
commercially  thinned  to  release  the 
remaining  healthy  ponderosa  pine  and 
reduce  the  likelihood  of  additional  bark 
beetle  infestation.  The  project  was 
specifically  designed  to  facilitate 
removal  of  infested  ponderosa  pine, 
utilize  dead  and  dying  trees,  and 
improve  overall  timber  stand  health. 

Through  the  initial  scoping  process 
the  following  issues  were  identified  for 
the  Beetlejuice  environmental  analysis: 
(1)  Forest  tree  health;  (2)  riparian 
habitat,  fish  habitat,  and  water  quality; 
(3)  big  game/wildlife  habitat;  and  (4) 
timber  yield  and  utilization. 

The  IDT  developed  the  No-Action 
alternative  and  an  action  alternative  for 
the  Beetlejuice  analysis.  The 
environmental  analysis  indicated  that 
the  salvage  project  falls  within  a 
category  of  actions  that  can  be  excluded 
from  documentation  in  an 
environmental  impact  statement  or 
environmental  assessment. 

Biological  evaluations  have  been 
completed  for  all  plant,  wildlife,  and 
fish  Proposed,  Endangered,  Threatened, 
and  Sensitive  species  within  the  project 
area.  The  biological  evaluations 
document  that  the  project  can  proceed 
asplanned. 

This  Beetlejuice  Salvage  Timber  Sale 
was  designed  to  remove  western  pine 
beetle  from  the  site  by  salvaging  trees 
containing  beetles  and  effectively 
preventing  additional  infestation  of  the 
remaining  trees  by  thinning  and 
improving  tree  vigor.  Cruised  volume,  of 


a  35  acre  stand,  for  the  Beetlejuice 
Salvage  includes:  12,000  board  feet  of 
dead  and  dying  ponderosa  pine  and 
48,000  board  feet  of  supprrosed  pine. 
The  project  will  minimize  the  amoimt 
salvage  volume  lost  and  will  reduce  the 
chance  of  losing  the  entire  stand  to  bark 
beetle  infestation.  To  expedite  this 
salvage,  this  project  is  exempted  from 
appeal  (36  CFR  part  217).  Under  this 
Regulation,  the  following  are  exempt 
from  appeal: 

Decisions  related  to  rehabilitation  of 
National  Forest  System  Lands  and  recovery 
of  forest  resources  resulting  from  natural 
disasters  or  other  natural  phenomena,  such 
as  wildfires  *  *  •  when  the  Regional 
Forester  •  •  •  determines  and  gives  notice 
in  the  Federal  Register  that  good  cause  exists 
to  exempt  such  decisions  from  review  under 
this  part. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  this  Decision  Memo 
for  the  Beetlejuice  Salvage  Timber  Sale 
will  be  signed  by  the  La  Grande  District 
Ranger.  Therefore,  this  project  will  not 
be  subject  to  review  under  36  CFR  part 
217. 

Dated:  January  28, 1993. 
Nancy  Graybeal, 
Depu  ty  Regional  Forester. 
IFR  Doc.  93-2616  Filed  2-3-93;  8:45  amj 

■lUJNO  C006  M1»-t1-« 


Exemption  of  Decision  for  Chucker 
Salvage  Timber  Sale  From  Appeal, 
Willamette  National  Forest.  Oregon 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  to  exempt  decision  from 
administrative  appeal.  

SUMMARY:  This  is  a  notification  that  the 
decision  to  implement  Chucker  Salvage 
Timber  Sale  in  the  area  of  Groundhog 
Creek  on  the  Willamette  National  Forest 
is  exempted  from  appeal.  This  is  in 
conformance  with  provisions  of  36  CFR 
217.4(a)(ll)  as  published  in  the  Federal 
Register  on  January  23, 1989  (54  FR 
3342). 

EFFECTIVE  DATE:  February  4, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Darrel  L,  Kenops,  Forest  Supervisor, 
Willamette  National  Forest,  P.O.  Box 
10607,  Eugene,  Oregon  97440,  phone 
(503)  465-6517. 

SUPPLEMENTARY  INFORMATION:  In  1990, 
an  intense,  localized,  windstorm  caused 
extensive  windthrow  in  this  area.  This 
material  was  included  in  the 
Woodchuck  Timber  Sale  analysis  which 
also  includes  green,  standing,  volume. 
The  green  portion  of  Woodchuck  is 
northern  spotted  owl  habitat  and 
therefore  under  injunction.  A  decision 
was  made  to  process  a  Decision  Memo 
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on  the  spotted  owl  non-habitat  portion    ' 
of  Wooddiudc  so  it  could  be  offiered  for 
sale  immediately.  Exemption  from 
appeal  of  C3iucker  Salvage  is  needed  to 
facilitate  the  rapid  removal  of  the 
material  to  reduce  further  commercial 
loss  of  the  wood  products;  reduce  the 
potential  for  catastrophic  losses  from 
wildfire:  and  to  help  reduce  the  spread 
of  insect  infestations  and  disease.    . 

Hie  interdisciplinary  team  (IDT) 
began  the  analysis  of  the  impacts  of  this 
project  during  the  scoping  meeting  held 
March  13, 1991.  After  the  completion  of 
the  scoping  process  which  included 
mailings  to  the  public  and  contacts  with 
individuals  and  State  and  federal 
agencies,  the  following  issues  were 
identified:  (1)  Impacts  to  big  game 
habitat;  (2)  habitat  diversity;  (3)  impacts 
to  the  watershed;  (4)  timber  supply  and 
economics. 

The  IDT  developed  four  alternatives, 
including  the  No-Action  Alternative. 
The  effects  of  these  alternatives  were 
disclosed  in  the  environmental 
assessment,  which  was  prepared  for  the 
original  proposal.  The  Chucker  Salvage 
portion  of  the  proposed  action 
(Ahemative  D)  includes  20  acres  of 
salvage  producing  800,000  board  feet  of 
timber.  Approximately  one  quarter  mile 
of  temporary  road  will  be  constructed. 

The  Chucker  Salvage  Timber  Sale 
portion  of  Alternative  D  is  designed  to 
accomplish  the  project  objectives  as 
quickly  as  possible  and  minimize 
economic  and  resource  loss.  To  expedite 
this  salvage  and  the  accompanying 
work,  this  project  is  exempted  from 
appeal  (36  CFR  part  217).  Under  this 
Regulation,  the  following  are  exempt 
from  appeal: 

Decisions  related  to  rehabilitation  of 
National  Forest  System  lands  and  recovery  of 
forest  resources  resulting  from  natural 
disasters  or  other  natural  phenomena,  such 
as  wildfires,  severe  wind  *  *  *  when  the 
Regional  Forester  *  *  *  determines  and 
gives  notice  in  the  Federal  Regicter  that  good 
cause  exists  to  exempt  such  decisions  from 
review  under  this  part 

After  publication  of  this  notice  in  the 
Federal  Register,  the  Decision  Memo  for 
Chucker  Salvage  Timber  Sale  may  be 
signed  by  the  Forest  Supervisor. 
Therefore,  this  project  will  not  be 
subject  to  review  under  36  CFR  part 
217. 

Dated:  January  28, 1993. 
Nancy  Grayfaeai, 
Deputy  Begioaal  Fonttar. 
IFR  Doc.  93-2614  Filed  2-3-93: 8:45  ami 
BIUMO  OOK  Mt»-t»-M 


Exemption  of  Decision  for  Knoll 
Sahrage  Timber  Sale  From  Appeel, 
Willamette  National  Forest.  Oregon 

AGENCY:  Forest  Service,  USDA. 

ACTKM:  Notice  to  exempt  decisions  from 
administrative  appeal 

SUMMARY:  This  is  a  notification  that  the 
decision  to  implement  Knoll  Salvage 
Timber  Sale  in  the  area  of  Packard  Creek 
on  the  Willamette  National  Forest  is 
exempted  from  appeal.  This  is  in 
conformance  with  provisions  of  36  CFR 
217.4(a)(ll)  as  published  in  the  Federal 
Register  on  January  23. 1989  (54  FR 
3342). 

EFFECTtVE  DATE:  February  4, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

Darrel  L.  Kenops,  Forest  Supervisor, 
Willamette  National  Forest,  P.O.  Box 
10607,  Eugene,  Oregon  97440.  phone 
(503) 465-6517. 

SUPPLEMENTARY  INFORMATION:  La  1990. 
an  intense,  localized,  windstorm  caused 
extensive  windthrow  in  this  area.  This 
material  was  included  in  the  Knoll 
Timber  Sale  analysis  which  also 
includes  green,  standing,  volume.  The 
green  portion  of  Knoll  is  northern 
spotted  owl  habitat  and  therefore  under 
injunction.  A  decision  was  made  to 
process  a  E)ecision  Notice  on  the  non- 
spotted  owl  habitat  portion  of  Knoll  so 
it  could  be  ofiered  for  sale  immediately. 
Exemption  from  appeal  of  Knoll  Salvage 
is  needed  to  facilitate  the  rapid  removal 
of  the  material  to  reduce  friilher 
commercial  loss  of  the  wood  products; 
reduce  the  potential  for  catastrophic 
losses  from  wildnre;  and  to  help  reduce 
the  spread  of  insect  infestations  and 
disease. 

The  interdisciplinary  team  (IDT) 
began  the  analysis  of  the  impacts  of  this 
project  during  the  scoping  meeting  held 
October  10, 1990.  After  the  completion 
of  the  scoping  process  which  included 
mailings  to  the  public  and  contacts  with 
individuals  and  State  and  other  federal 
agencies,  the  following  three  issues 
were  identified:  (1)  Watershed  impacts; 
(2)  biological  diversity;  and  (3)  timber 
supply. 

The  IDT  developed  four  alternatives 
to  analyze,  including  the  No-Action 
Alternative.  The  effects  of  these 
alternatives  were  disclosed  in  the 
environmental  assessment  which  was 
prepared  for  the  original  proposal.  The 
Knoll  Salvage  Timber  Sale  portion  of 
the  proposed  action  (Alternative  4) 
includes  70  acres  of  salvage  producing 
2.2  million  board  feet  of  timber. 
Approximately  one  quarter  mile  of 
temporary  road  will  be  constructed. 

The  Knoll  Salvage  Timber  Sale 
portion  of  Alternative  4  is  designed  to 


minimize  economic  and  resource  loss. 
To  expedite  this  salvage  project  and  the 
accompanying  work,  this  salvage  is 
exempted  from  appeals  (36  CFR  part 
217).  Under  this  Regulation,  the 
following  are  exempt  from  appeal: 

Decisions  related  to  rehabilitation  of 
National  Forest  System  lands  and  recoveiy  of 
forest  resources  resulting  from  natuiml 
disasters  or  other  natural  phenomena,  such 
as  wildfires,  severe  wind  *  *  *  when  the 
Regional  Forester  *  *  •  detennines  and 
gives  notice  in  the  Federal  Eagistar  that  good 
cause  exists  to  exempt  such  derisions  from 
review  imder  this  part 

After  publication  of  this  notice  in  the 
Federal  Register,  this  Decision  Notice 
for  the  Knoll  Salvage  Timber  Sale  may 
be  signed  by  the  Forest  Supervisor. 
Therefore,  Knoll  Salvage  iHmber  Sale 
will  not  be  subject  to  review  under  38 
CFR  part  217. 

Dated:  January  28, 1993. 
Nancy  Graybnl, 
Deputy  Regional  Forester. 
[FR  Doc  93-2615  Filed  2-3-93;  S.-4S  am] 

BiUJNQ  COM  M1»-1t-« 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Public  Meeting  of  the 
West  Vlfglnia  State  Adviaory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  West 
Virginia  State  Advisory  Committee  will 
be  convened  at  2  p.m.  and  adjourn  at  5 
p.m.  on  Thursday,  February  25, 1993,  in 
the  Governor's  Conference  Room,  State 
Capitol,  Charieston.  WV  25305.  The 
purpose  of  the  meeting  is  (1)  to  update 
Committee  members  and  the  public  on 
the  Commission:  (2)  to  provide  an 
orientation  for  new  Committee 
members;  and  (3)  to  plan  hiture 
activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Joan 
T.  Hairston  (304-752-3422)  or  John  L 
Binkley,  Director,  ERO,  (202-376-7533). 
or  TDD  (202-378-8116).  Hearing 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpr^er  should  contact 
the  regional  office  at  least  (5)  woridng 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 


7066 


Fedwal  Regigter  /  Vol.  58,  No.  22  /  Thursday.  February  4.  1993  /  Notices 


Dated  at  Washington.  DC.  January  27. 1993. 
Carol-Lee  Hurley, 

Qxief,  Regional  Programs  Coordination  Unit. 
IFR  Doc  93-2602  Filed  2-3-93;  8:45  am] 
■LUMP  coot  WW  01  m 

DEPARTMENT  OF  COMMERCE 
Intenwtionai  Trade  Administration 

(A-357-808] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Cartjon  Steel  Flat 
Products  From  Argentina 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  4. 1993. 
FOR  FURTHER  »4F0RMAT)0N  CONTACT: 
William  C.  Sjoberg  or  Linda  L  Pasden, 
Office  of  Agreements  Compliance, 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-3793. 
PRELMMNARY  DETERMINATION:  We 
preliminarily  determine  that  certain 
cold-rolled  carbon  steel  flat  products 
(cold-rolled  steel)  firom  Argentina  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV).  as  provided  in  section  733  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  The  estimated  weighted  average 
margins  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  July  20, 1992  (57  FR 
33488,  July  29, 1992),  the  following 
events  have  occurred. 

On  August  14, 1992,  the  U.S. 
International  Trade  Commission  (ITC) 
issued  an  afHrmative  preliminary  injury 
determination  in  this  case. 

On  August  19, 1992,  the  Department 
of  Commerce  (the  Department) 
presented  a  questionnaire  to  Sodedad 
Mixta  Siderurgia  Argentina  (SOMISA). 
This  respondent  accounted  for  at  least 
60  percent  of  the  exports  of  the  subject 
merchandise  to  the  United  States  during 
the  period  of  investigation  (POI).  We 
also  provided  SCMISA  with  a  standard 
computer  program  for  submitting,  on  an 
optional  basis,  a  completed  margin 
analysis  along  with  the  antidiunping 
duty  questionnaire  response. 

SOMISA  submitted  sales 
questionnaire  responses  in  September, 
October,  and  December,  1992.  The 
petitioner  submitted  comments  relating 
to  these  responses  in  October  and 


November,  1992  and  January  1993.  The 
Department  issued  supplemental  sales 
questionnaires  in  October,  November, 
and  December,  1992.  The  respondent 
submitted  responses  to  these 
supplemental  questionnaires  in 
November  and  December,  1992. 
However,  due  to  time  constraints,  the 
Department  is  not  using  either 
respondent's  December  supplemental 
response  or  the  petitioner's  January 
comments  for  the  purposes  of  the 
preliminary  determination.  The 
respondent's  information  will,  however, 
be  verified  and,  together  with 
petitioner's  comments,  be  considered 
for  the  final  determination. 

On  November  21, 1992,  the  United 
Steelworkers  of  America  (AFL-CIO/ 
CLC)  (steelworkers),  a  certiBed  union 
representative  of  an  industry  whose 
workers  are  engaged  in  the  manufacture 
or  production  of  the  like  products  in  the 
United  States,  requested  status  as  co- 
petitioners  in  this  investigation. 
Petitioners  amended  the  petition  to 
include  the  steelworkers  as  co- 
petitioners  on  December  16, 1992. 

On  December  14,  1992,  petitioners 
alleged  that  SOMISA  sold  cold-rolled 
steel  in  its  home  market  at  prices  which 
were  below  SOMISA 's  cost  of 
production.  The  Department  is  currently 
considering  this  allegation  and  will 
initiate  an  investigation  if  deemed 
necessary. 

On  January  19, 1993,  petitioners 
requested  that,  for  any  of  these 
investigations  for  which  the  preliminary 
determination  is  negative,  the 
Department  postpone  the  final 
determination  until  not  later  than  135 
days  after  the  date  of  publication  of  the 
preliminary  determinations,  provided 
that  similar  requests  are  received  in  all 
other  concurrent  antidumping 
investigations  of  flat-rolled  steel 
products  for  which  the  preliminary 
determinations  are  affirmative. 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  constitute  a  single  "class 
or  kind"  of  merchandise:  Certain  cold- 
rolled  carbon  steel  flat  products.  The 
full  description  of  the  subject 
merchandise  is  included  in  Appendix  I 
of  this  preliminary  determination. 

Period  of  Investigation 

The  POI  is  January  1, 1992,  through 
June  30, 1992. 

Such  or  Similar  Comparisons 

We  have  determined  that  the  class  or 
kind  of  the  product  covered  by  this 
investigation  also  constitutes  a  single 
category  of  such  or  similar  merchandise. 
Where  within  a  class  or  kind,  there  were 


no  sales  of  identical  merchandise  in  the 
home  market  to  compare  to  U.S.  sales, 
we  made  similar  merchandise 
comparisons  on  the  basis  of  the  criteria 
defined  in  Appendix  V  to  the 
antidumping  duty  questionnaire,  which 
is  on  file  in  room  B-099  of  the  main 
building  of  the  Department  of 
Commerce. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  cold- 
rolled  steel  fi-om  Argentina  to  the 
United  States  were  made  at  less  than 
fair  value,  we  compared  the  United 
States  price  (USP)  to  the  foreign  market 
value  (FMV),  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice.  We  did 
not  include  barter  transactions  in  the 
calculation  of  FMV  because  we 
determined  that  these  sales  were  not  in 
the  ordinary  course  of  trade. 

United  States  Price 

We  based  USP  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act,  because  the  subject  merchandise 
was  sold  to  unrelated  purchasers  in  the 
United  States  before  importation  and 
because  exporter's  sales  price 
methodology  was  not  otherwise 
indicated. 

We  calculated  purchase  price  based 
on  packed,  f  o.b.  foreign  port  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  foreign  brokerage,  and 
foreign  port  and  handling  charges. 

In  accordance  with  section 
772(d)(lKC)  of  the  Act,  we  added  to 
USP  the  amount  of  value-added  tax 
(VAT)  that  would  have  been  collected 
had  the  exported  merchandise  been 
taxed. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
was  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  FMV,  we  compared  the 
volume  of  home  market  sales  of  the 
subject  merchandise  to  the  volume  of 
third  country  sales  of  the  class  or  kind 
of  subject  merchandise  in  accordance 
with  section  773(a)(1)(B)  of  the  Act.  We 
found  that  the  home  market  was  viable 
for  sales  of  cold-rolled  steel  by  SOMISA. 

We  calculated  FMV  based  on  prices 
charged  to  imrelated  customers  in  the 
home  market.  We  compared  U.S.  sales 
to  home  market  sales  made  at  different 
levels  of  trade  due  to  the  fact  that  there 
were  no  sales  at  identical  levels  between 
the  home  market  and  the  U.S.  We  made 
deductions,  where  appropriate,  for  cash 
discounts,  credit  notes,  port  and 
handling  charges,  and  credit  expenses. 
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Pursuant  to  19  CFR  353.56,  we  made 
drcumstance-of-sale  adjustments  for 
differences  in  the  value  added  tax, 
credit  expenses,  and  packing. 

The  Department  disallowed 
SOMISA's  claimed  adjustment  for 
quantity  discounts  because  SOMISA 
provided  insufficient  evidence  to 
support  their  claim.  The  Etepartment 
disallowed  a  claimed  adjustment  for  a 
small  sale  discount  due  to  SOMISA's 
inconsistent  responses.  We  disallowed  a 
claimed  circiunstance  of  sale  adjustment 
relating  to  two  indirect  taxes  because 
both  taxes  are  related  to  inputs  which 
are  not  physically  incorporated  into  the 
exported  product. 

Currency  Conversion 

No  certified  rates  of  exchange,  as 
furnished  by  the  Federal  Reserve  Bank 
of  New  York,  were  available  for  the  POL 
In  place  of  the  official  certified  rates,  we 
used  the  average  monthly  or  quarterly 
exchange  rates  published  by  the 
International  Monetary  Fund. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  all  infcHtnation  that 
we  determine  is  acceptable  for  use  in 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  cold-rolled  steel  fiom 
Argentina  that  are  entered,  or 
withdrawn  ftx)m  warehouse,  for 
consumption  on  or  after  the  date  of 
publication.  The  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  preliminary 
dumping  margin,  as  shown  below.  The 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  The  average 
dumping  margins  are  as  follows: 


Pfoduc«r/ft>anufactur*r/exportef 

Welghtod- 
averaga 

margin  per- 
cantage 

Sociadad  Mixta  Sktomigia  Argentina  . 
A«  Othwa  _ 

20.28 
20.28 

Article  VI,  paragraph  5  of  the  General 
Agreement  on  Tariffs  and  Trade 
provides  that  "fnjo  product  •  •  •  shall 
be  subject  to  both  antidumping  and 
countervailing  duties  to  compensate  for 
the  same  situation  of  dumping  or  export 
subsidization."  This  provision  is 
implemented  by  section  772(d)(1)(D)  of 
the  Act.  Since  antidumping  duties 
cannot  be  assessed  on  the  portion  of  the 
margin  attributable  to  Export  subsidies, 
there  is  no  reason  to  require  a  cash 
deposit  or  bond  for  that  amount. 
Accordingly,  the  level  of  export 


subsidies  as  determined  in  Certain  Cold- 
Rolled  Carbon  Steel  Flat-Rolled 
Products  From  Argentina;  Final  Results 
of  Countervailing  Duty  Administrative 
Review,  56  FR  28527  (June  21, 1991), 
which  is  1.75  percent  ad  valorem,  will 
be  subtracted  bom  the  dumping  margin 
for  deposit  or  bonding  purposes, 
resuhing  in  a  cash  deposit  rate  of  18.53 
percent  ad  valorem  for  SOMISA  and  all 
other  exporters. 

rrc  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry 
before  the  later  of  120  days  after  the  date 
of  this  preliminary  determination  or  45 
days  after  our  final  determination^ 

Public  Comment 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number: 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b)  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

A  schedule  for  case  briefs,  rebuttal 
briefs,  and  hearings,  if  requested,  will  be 
published  at  a  later  date  after  all 
interested  parties  have  had  the 
opportunity  to  request  a  hearing. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  by  April  12, 1993. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated:  January  26, 1993. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 

Appendix  I 

Scope  of  the  Investigations 

The  products  covered  by  these 
investigations,  certain  flat-rolled  steel 
products,  constitute  the  following  four 
separate  "classes  or  kinds"  of 
merchandise,  as  outlined  below. 
Although  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  descriptions  and  the  scope  of 
these  proceedings  are  dispositive. 


Also  outlined  below  are  issues 
pertaining  to  the  scope  of  these 
investigations  which  have  arisen 
subsequent  to  their  initiation. 

Certain  Hot-Rolled  Carbon  Steel  Flat 
Products 

These  products  include  hot-rolled 
carbon  steel  flat  products,  of  rectangular 
shape,  of  a  width  of  0.5  inch  or  greater, 
neither  clad,  plated  nor  coated  with 
metal,  whether  or  not  painted, 
varnished  or  coated  with  plastics  or 
other  nonmetallic  substances,  in  coils, 
or  in  straight  lengths  which  are  less  than 
4.75  millimeters  in  thickness  and 
measuring  at  least  10  times  the 
thickness,  as  currently  classifiable  in  the 
HTSUS  under  item  numbers 
7208.11.0000.  7208.12.0000. 
7208.13.1000,  7208.13.5000, 
7208.14.1000,  7208.14.5000, 
7208.21.1000,  7208.21.5000. 
7208.22.1000,  7208.22.5000, 
7208.23.1000,  7208.23.5030. 
7208.23.5090.  7208.24.1000. 
7208.24.5030,  7208.24.5090. 
7208.34.1000,  7208.34.5000. 
7208.35.1000,  7208.35.5000. 
7208.44.0000,  7208.45.0000. 
7208.90.0000.  7210.70.3000. 
7210.90.9000,7211.12.0000. 
7211.19.1000,  7211.19.5000. 
7211.22.0090.  7211.29.1000. 
7211.29.3000,  7211.29.5000. 
7211.29.7030,  7211.29.7060. 
7211.29.7090,  7211.90.0000. 
7212.40.1000,  7212.40.5000. 
7212.50.0000,  7214.30.0000, 
7214.40.0010,  7214.50.0010, 
7214.60.0010,  and  7215.90.5000. 

Certain  Cold-Rolled  Carbon  Steel  Flat 
Products 

These  products  include  cold-rolled 
(cold-reduced)  carbon  steel  fiat 
products,  of  rectangular  shape,  neither 
clad,  plated  nor  coated  with  metal, 
whether  or  not  painted,  varnished  or 
coated  with  plastics  or  other 
nonmetallic  substances,  in  coils  and  of 
a  width  of  0.5  inch  or  greater,  or  in 
straight  lengths  which,  if  of  a  thickness 
less  than  4.75  millimeters,  are  of  a 
width  of  0.5  inch  or  greater  and  which 
measures  at  least  10  times  the  thickness 
or  if  of  a  thickness  of  4.75  millimeters 
or  more  are  of  a  width  which  exceeds 
150  millimeters  and  measures  at  least 
twice  the  thickness,  as  currently 
classifiable  in  the  HTSUS  under  item 
numbers  7209.11.0000,  7209.12.0030. 
7209.12.0090,  7209.13.0030. 
7209.13.0090.  7209.14.0030, 
7209.14.0090,  7209.21.0000, 
7209.22.0000,  7209.23.0000. 
7209.24.1000,  7209.24.5000, 
7209.31.0000,  7209.32.0000. 
7209.33.0000,  7209.34.0000. 
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7209.41.0000.  7209.42.0000. 
7209.43.0000.  7209.44.0000. 
7209.90.0000,  7210.70.3000. 
7210.90.9000,  7211.30.1030. 
7211.30.1090.  7211.30.3000. 
7211.30.5000.  7211.41.1000, 
7211.41.3030,  7211.41.3090, 
7211.41.5000,  7211.41.7030, 
7211.41.7060,  7211.41.7090. 
7211.49.1030.  7211.49.1090. 
7211.49.3000.  7211.49.5030. 
7211.49.5060.  7211.49.5090. 
7211.90.0000.  7212.40.1000. 
7212.40.5000.  7212.50.0000. 
7217.11.1000.  7217.11.2000, 
7217.11.3000,  7217.19.1000. 
7217.19.5000.  7217.21.1000. 
7217.29.1000,  7217.29.5000. 
7217.31.1000.  7217.39.1000.  and 
7217.39.5000.  Excluded  bom  these 
investigations  is  certain  shadow  mask 
steel,  i.e.,  aluminum-killed,  cold-rolled 
steel  coil  that  is  open-coil  annealed,  has 
a  carbon  content  of  less  than  0.002 
percent,  is  of  0.003  to  0.012  inch  in 
thickness,  15  to  30  inches  in  width,  and 
has  an  ultra  flat,  isotropic  surface. 

Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products 

These  products  include  flat-rolled 
carbon  steel  products,  of  rectangular 
shape,  either  clad,  plated,  or  coated 
with  corrosion-resistant  metals  such  as 
zinc,  aluminum,  or  zinc-,  aluminum-, 
nickel-  or  iron-based  alloys,  whether  or 
not  corrugated  or  painted,  varnished  or 
coated  with  plastics  or  other 
nonmetallic  substances  in  addition  to 
the  metallic  coating,  in  coils  and  of  a 
width  of  0.5  inch  or  greater,  or  in 
straight  lengths  which,  if  of  a  thickness 
less  than  4.75  millimeters,  are  of  a 
width  of  0.5  inch  or  greater  and  which 
measures  at  least  10  times  the  thickness 
or  if  of  a  thickness  of  4.75  millimeters 
or  more  are  of  a  width  which  exceeds 
150  millimeters  and  measures  at  least 
twice  the  thickness,  as  currently 
classifiable  in  the  HTSUS  imder  item 
numbers  7210.31.0000,  7210.39.0000. 
7210.41.0000.  7210.49.0030, 
7210.49.0090.  7210.60.0000. 
7210.70.6030.  7210.70.6060. 
7210.70.6090.  7210.90.1000. 
7210.90.6000,  7210.90.9000. 
7212.21.0000,  7212.29.0000, 
7212.30.1030,  7212.30.1090, 
7212.30.3000.  7212.30.5000. 
7212.40.1000.  7212.40.5000. 
7212.50.0000,  7212.60.0000, 
7215.90.1000,  7215.90.5000, 
7217.12.1000,  7217.13.1000. 
7217.19.1000.  7217.19.5000. 
7217.22.5000.  7217.23.5000. 
7217.29.1000.  7217.29.5000. 
7217.32.5000.  7217.33.5000, 
7217.39.1000.  and  7217.39.5000. 
Excluded  from  these  investigations  are 


flat-rolled  steel  products  either  plated  or 
coated  with  tin.  lead,  chromium, 
chromium  oxides,  both  tin  and  lead 
("teme  plate"),  or  both  chromium  and 
chromium  oxides  ("tin-free  steel"). 

Certain  Cut-to-Length  Carbon  Steel  Plate 

These  products  include  hot-rolled 
carbon  steel  universal  mill  plates  [i.e., 
flat-rolled  products  rolled  on  four  faces 
or  in  a  closed  box  pass,  of  a  width 
exceeding  150  millimeters  but  not 
exceeding  1,250  miUimeters  and  of  a 
thickness  of  not  less  than  4  millimeters, 
not  in  coils  and  without  patterns  in 
relief),  of  rectangular  shape,  neither 
clad,  plated  nor  coated  %vith  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances;  and  certain  hot- 
rolled  carbon  steel  flat  products  in 
straight  lengths,  of  rectangular  shape, 
hot  rolled,  neither  clad,  plated,  nor 
coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  nonmetallic  substances, 
4.75  millimeters  or  more  in  thickness 
and  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  HTSUS  under  item  numbers 
7208.31.0000.  7208.32.0000, 
7208.33.1000,  7208.33.5000, 
7208.41.0000,  7208.42.0000, 
7208.43.0000,  7208.90.0000. 
7210.70.3000,  7210.90.9000, 
7211.11.0000,  7211.12.0000, 
7211.21.0000.  7211.22.0045, 
7211.90.0000.  7212.40.1000. 
7212.40.5000.  and  7212.50.0000. 
Excluded  from  these  investigations  is 
grade  X-70  plate. 

Scope  Issues  Since  the  Notices  of 
Initiation 

Since  the  initiation  of  these 
investigations  on  July  20, 1992,  the 
Department  has  addressed  the  following 
scope  issues.  All  memoranda  referred  to 
below  are  available  in  Import 
Administration's  Central  Records  Unit 
located  in  room  B-099  of  the  Main 
Commerce  Building. 

A.  Grade  X-70  Plate 

On  July  20  and  22, 1992,  petitioners 
requested  that  grade  X-70  plate  be 
excluded  from  the  scope  of  the 
investigations  regarding  certain  cut-to- 
length  carbon  steel  plate.  After 
analyzing  all  information  submitted  on 
the  record  regarding  this  issue,  we 
excluded  grade  X-70  plate  firom  the 
scope  of  those  investigations.  For 
further  information  on  this  issue,  please 
refer  to  the  August  21, 1992,  decision 
memorandum  from  Holly  Kuga,  Director 
of  the  Office  of  Agreements  Compliance, 
to  Joseph  Spetrini,  Deputy  Assistant 


Secretary  for  Compliance,  and  Frank 
Sailer.  Deputy  Assistant  Secretary  for 
Investigations  (the  August  21  memo). 

B.  Shadow  Mask  Steel 

On  August  6, 1992,  petitioners 
requested  that  certain  shadow  mask 
steel  be  excluded  from  the  scope  of  the 
investigations  regarding  certain  cold- 
rolled  carbon  steel  flat  products.  After 
analyzing  all  information  submitted  on 
the  record  regarding  this  issue,  we 
excluded  certain  shadow  mask  steel 
from  the  scope  of  those  investigations. 
For  further  information  on  this  issue, 
please  refer  to  the  August  21  memo. 

C.  Coils  and  Narrow-Width  Flat-RoHed 
Products 

On  August  21, 1992,  the  Department 
requested  that  petitioners  clarify  which 
types  of  coils,  e.g.,  successively 
superimposed  coils  and/or  otherwise 
coiled,  such  as  spirally  oscillated  coils, 
they  intended  to  include  in  the  scope  of 
the  investigations  regarding  certain  hot- 
rolled  carbon  steel  flat  products,  certain 
cold-rolled  carbon  steel  flat  products, 
and  certain  corrosion-resistant  carbon 
steel  flat  products.  On  October  28, 1992. 
petitioners  informed  the  Department 
that  they  intended  to  include  all  types 
of  coils  in  the  scope  of  the  above- 
mentioned  investigations.  After 
analyzing  all  information  submitted  on 
the  recoil,  we  agreed  that  all  types  of 
coils  should  be  covered  by  those 
investigations.  However,  recognizing 
petitioners'  assertion  in  their  petitions 
that  flat-rolled  products  normally  are 
manufactured  in  widths  of  0.5  inch  or 
greater,  we  modified  the  scope  of  the 
investigations  regarding  certain  hot- 
rolled  carbon  steel  flat  products,  certain 
cold-rolled  carbon  steel  flat  products, 
and  certain  corrosion-resistant  carbon 
steel  flat  products  so  that  only  coils — 
and,  for  consistency,  straight  lengths — 
of  a  width  of  0.5  inch  or  greater  are 
included  in  the  three  above-mentioned 
classes  or  kinds.  For  further  information 
on  this  issue,  please  refer  to  the  January 
25, 1993,  decision  memorandum  from 
Roland  MacDonald,  Director  of  the 
Office  of  Agreements  Compliance,  to 
Joseph  Spetrini,  Deputy  Assistant 
Secretary  for  Compliance,  and  Richard 
Moreland,  Acting  Deputy  Assistant 
Secretary  for  Investigations  (the  January 
25  memo). 

D.  Products  of  Nonrectangular  Cross- 
Section 
On  November  25, 1992,  petitioners 

requested  that  products  of  ,,...:.^._ , 

nonrectangular  cross-section  be 
included  in  the  scope  of  the 
investigations  regarding  tdl  four  classes 
or  kinds  of  merchandise.  Petitioners 


noted  that  this  was  a  clari6catlon  and 
not  a  broadening  of  the  scope.  After 
analyzing  all  information  submitted  on 
the  record  on  this  issue,  we  have 
included  products  of  nonrectangular 
cross-section  in  the  scope  of  all  four 
classes  or  kinds.  For  further  information 
on  this  issue,  please  refer  to  the  January 
25  memo. 

E.  Products  of  Nonrectangular  Shape 

On  November  25, 1992,  petitioners 
requested  that  products  of 
nonrectangular  shape  be  included  in  the 
scope  of  the  investigations  regarding  all 
four  classes  or  kinds  of  merchandise. 
After  analyzing  all  information 
submitted  on  the  record  on  this  issue, 
we  denied  petitioners'  request  For 
further  information  on  this  issue,  please 
refer  to  the  January  25  memo. 

F.  Certain  Precision  Steel  Products 

On  November  18, 1992.  Tbeis 
Precision  Steel  Corporation  (Theis),  an 
interested  party  in  the  investigations 
regarding  certain  hot-rolled  carbon  steel 
flat  products  from  Germany  and  Japan, 
requested  that  five  specific  types  of  hot- 
rolled  "precision  steel  products"  be 
excluded  h-om  the  scope  of  the  above- 
mentioned  investigations.  After 
analyzing  all  information  submitted  on 
the  record  on  this  issue,  we  denied 
Theis's  request.  For  further  information 
on  this  issue,  please  refer  to  the  January 
25  memo. 

G.  Certain  Clad  Products 

On  November  20, 1992,  Regal  Ware, 
Inc.  (Regal),  an  interested  party  in  the 
investigation  regarding  certain 
corrosion-resistant  carbon  steel  flat 
products  from  Japan,  requested  that 
carbon  steel  sheet  in  coil  that  is  clad  on 
both  sides  with  three  layers  of  cold- 
rolled  stainless  steel  and  used  in 
manufacturing  cookware  be  excluded 
from  the  scope  of  the  above-mentioned 
investigation.  After  analyzing  all 
information  submitted  on  the  record  on 
this  issue,  we  denied  Regal's  request. 
For  further  information  on  this  issue, 
please  refer  to  the  January  25  memo. 

Appendix  II — Issues  Common  to  All 
Antidumping  Investigations  of  Flat* 
Rolled  Steel  Products 

A.  Arm's  Length  Test  for  Related  Party 
Transactions 

In  the  antidumping  questionnaire 
issued  to  all  respondents  in  these 
investigations,  we  required  that  all 
home  market  sales  made  to  the  first 
unrelated  customer  be  reported.  The 
questionnaire  states: 

Where  a  sale  is  made  through  an  affiliated 
company,  the  price  actually  cbaraed  to  the 
umvlated  buyer  must  be  reported. 


Additionally,  our  questionnaire  states: 

*  *  *  related  party  sales  shall  not  be  used 
in  making  foir  value  comparisons  unless  they 
are  demonstrated  to  be  at  aim's  length. 

Many  respondents  argued  either  (1) 
that  the  bunlen  of  reporting  downstream 
sales  (i.e.,  sales  made  by  related  resellers 
to  their  unrelated  customers)  was 
extraordinary  and/or  (2)  that  reporting 
downstream  sales  was  uimecessary 
because  sales  to  the  related  reseller  were 
at  arm's  length.  These  respondents 
reported  only  sales  to  related  resellers 
and  not  downstream  sales. 

For  purposes  of  our  preliminary 
determinations,  we  first  examined 
whether  respondents  made  a  credible 
attempt  to  demonstrate  that  related 
party  sales  were  at  arm's  length.  If  no 
attempt  was  made,  we  presumed  that  no 
related  party  sales  were  at  arm's  length. 
For  those  that  did,  we  then  conducted 
a  detailed  analysis  to  determine  if  an 
arm's  length  relationship  exists  between 
a  related  customer  and  a  respondent.  To 
make  this  determination,  for  each 
related  customer,  we  compared  total 
related  party  sales  (weight  averaged  for 
each  product  tested)  to  unrelated  party 
sales  of  identical  merchandise.  In  effect, 
we  calculated  customer-specific  total 
average  related/unrelated  price  ratios. 

If  the  customer-specific  related/ 
unrelated  price  ratio  was  greater  than  or 
equal  to  99.5  percent  (which  rounds  to 
100  percent),  we  determined  that  all 
sales  to  that  related  customer  were  made 
at  arm's  length,  including  sales  of 
individual  products  to  that  customer 
that  we  were  unable  to  test  (because 
there  were  no  sales  of  that  product  to 
unrelated  customers).  Conversely,  if  the 
customer-specific  related/unrelated 
price  ratio  was  less  than  99.5  percent, 
we  determined  that  all  sales  to  that 
related  customer  were  not  arm's  length 
transactions  because,  on  average,  that 
customer  was  paying  less  than  unrelated 
customers  for  the  same  merchandise. 

We  then  excluded  from  our  less  than 
fair  value  (LTFV)  analysis  all  sales  to 
any  related  cxistomer  that  we 
determined  did  not  have  an  arm's  length 
relationship  with  the  respondent.  For 
some  related  customers,  we  were  unable 
to  determine  whether  total  average 
related  party  sales  to  that  customer  were 
at  arm's  le*ngth  because  no  products  sold 
to  that  related  customer  were  also  sold 
to  unrelated  customers.  In  that  case,  we 
excluded  all  sales  to  these  related 
customers  for  which  we  could  not 
perform  the  arm's  length  test. 

Some  respondents  reported 
downstream  sales  (i.e.,  sales  made  by 
related  resellers  to  their  unrelated 
customers).  If  a  related  customer  that 
made  downstream  sales  was  found  to 


have  an  arm's  length  relationship  with 
the  respondent,  we  excluded  the 
downstream  sales  made  by  that  related 
customer  fitim  our  LTFV  analysis.  If  a 
related  customer  was  not  found  to  have 
^  arm's  length  relationship  with  the 
respondent,  we  excluded  all  sales  to  the 
related  customer,  as  explained  above, 
but  considered  all  downstream  sales 
made  by  that  related  customer  and 
reported  by  the  respondent  in  our  LTFV 
analysis. 

After  excluding  all  related  party 
transactions  not  found  to  be  at  arm's 
length  and  appropriate  downstream 
sales  fit)m  our  analysis,  we  used 
respondents'  reported  product 
concordance  to  match  U.S.  sales  with 
sales  of  identical  or  most  similar  home 
market  products.  On  occasion,  the  most 
appropriate  match  to  a  U.S.  product, 
based  on  a  respondent's  submitted 
product  concordance,  was  a  home 
market  sale  that  was  excluded  from  our 
analysis  because  of  changes  in  the  home 
market  database  resulting  from  the 
application  of  the  arm's  length  test,  as 
described  above.  In  all  such  cases  where 
a  U.S.  sale  was  left  with  no  home 
market  match,  we  assigned  a  margin 
equal  to  best  information  available  (BLA) 
to  that  U.S.  sale.  In  cases  where  more 
than  one  home  market  sale  would  have 
been  matched  to  a  p>articular  U.S.  sale, 
and  some,  but  not  all,  of  those  home 
market  sales  were  excluded  from  our 
analysis,  we  matched  the  U.S. 
transaction  to  the  remaining  home 
market  sales  that  were  not  excluded 
from  our  analysis.  We  did  not  assign 
BLA  to  U.S.  sales  in  these  cases. 

As  BIA,  we  used  the  higher  of  either 
(1)  the  average  of  all  margins  alleged  in 
the  petition  for  the  class  or  kind  of 
merchandise,  or  (2)  the  highest  non- 
aberrational  calculated  margin  for  any 
other  sale  of  merchandise  of  the  same 
class  or  kind  made  by  the  same 
respondent. 

"The  Department  recognizes  that  the 
use  of  BIA  as  outlined  above  may  affect 
the  rate  for  companies  that  matched 
U.S.  sales  to  sales  to  related  end-users. 
In  addition,  the  application  of  BIA  to 
companies  that  did  not  report 
downstream  sales  by  related  resellers 
may  be  mitigated  as  a  result  of  product 
matches.  The  Department  may  revisit 
these  matters  for  the  final 
determinations. 

B.  Best  Information  Available  (BIA) 

Section  776(c)  of  the  Act  requires  the 
Department  to  use  the  best  information 
available  "whenever  a  party  or  any 
other  person  refuses  or  is  imable  to 
produce  information  requested  in  a 
timely  manner  or  in  the  form  required, 
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or  otherwise  significantiy  impedes  an 
investigation." 

In  deciding  what  to  use  as  best 
information  available,  the  Department's 
regulations  provide  that  the  Department 
may  take  into  account  whether  a  party 
refuses  to  provide  requested  information 
(19  CFR  353.37(b)).  TTius,  the 
Department  may  determine,  case  by 
case,  what  the  best  information 
available  is.  For  the  purposes  of  these 
preliminary  determinaticms,  we  have 
applied  two  tiers  of  overall  BIA: 

1.  When  a  company  refused  to 
cooperate  with  the  Department  or 
otherwise  significantly  impeded  these 
proceedings,  we  have  used  as  BIA  the 
higher  of:  (a)  The  highest  calculated  rate 
found  for  any  firm  for  the  same  class  or 
kind  of  mertiiandise  in  the  same 
country  of  origin  in  these  less  than  fair 
value  (LTFV)  investigations  or  (b)  the 
highest  margin  alleged  in  the  petition 
for  the  same  class  or  kind  of 
merchandise  in  the  same  coimtry  of 
origin. 

2.  When  a  company  cooperated  with 
our  requests  for  information  but  failed 
to  provide  the  information  requested  in 
a  timely  manner  or  in  the  form  required, 
we  have  used  as  BIA  the  higher  of:  (a) 
The  highest  calculated  rate  found  for 
any  firm  for  the  same  class  or  kind  of 
merchandise  firom  the  same  country  of 
origin  in  these  investigations  or  (b)  the 
average  petition  rate  for  the  same  class 
or  kind  of  merchandise  from  the  same 
country  of  origin. 

In  certain  situations,  we  found  it 
necessary  to  use  partial  BIA.  For  any 
U.S.  sales  where  we  were  unable  to 
calculate  a  margin  due  to  a  respondent's 
failure  to  provide  the  necessary 
information,  we  used  as  BIA  for  those 
particular  transactions  the  higher  of:  (a) 
The  highest  non-aberrational  transaction 
margin  calculated  for  that  firm  from 
among  the  sales  of  the  same  class  or 
kind  of  merchandise  where  we  were 
able  to  calculate  a  margin  or  (b)  the 
average  petition  rate  for  the  same  class 
or  kind  of  merchandise  from  the  same 
country  of  origin. 

C.  Critical  Grcumstances 

Petitioners  have  alleged  that  "critical 
circumstances"  exist  with  respect  to 
imports  of:  hot-rolled  steel  products 
from  Belgium  and  Korea;  cold-rolled 
steel  products  from  Belgium  and  Spain; 
corrosion-resistant  steel  products  from 
Korea;  and  steel  plate  from  Belgium. 
Spain,  Korea,  and  the  United  Kingdom. 

Section  733(e)(1)  of  the  Act  provides 
that  critical  circumstances  exist  if  we 
determine  that  there  is  a  reasonable 
basis  to  believe  or  suspect  that: 

(A)(i)  There  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 


class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation,  or 

(ii)  Tne  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  sub)ect  of  the  investigation 
at  less  than  its  fair  value,  and 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  the  investigation 
over  a  relatively  short  period. 
We  normally  consider  either  an 
outstanding  antidumping  order  in  the 
United  States  or  elsewhere  on  the 
subject  merchandise  to  demonstrate  a 
history  of  dumping.  In  addition,  we 
normally  consider  dumping  margins  of 
a  certain  magnitude  to  impute 
knowledge  of  dumping  under  section 
733(e)(1)(A)  of  the  Act  (i.e.,  margins  of 
25  percent  or  more  when  U.S.  price  is 
based  on  purchase  price  (PP).  and 
margins  of  15  percent  or  more  if  the  U.S. 

!>rice  is  based  on  exporters  sales  price 
ESP).  If  the  U.S.  price  is  based  on  both 
PP  and  ESP,  we  normally  weight- 
average  the  25  percent  and  15  percent 
benchmarks  by  the  volume  of  PP  and 
ESP  sales,  to  arrive  at  a  weighted- 
average  benchmark  percentage  for 
imputing  knowledge  of  dumping. 

According  to  19  CFR  353.16(fr.  we 
generally  consider  the  following  to 
determine  whether  imports  have  been 
massive  over  a  relatively  short  period  of 
time:  (1)  Volume  and  value  of  the 
imports;  (2)  Seasonal  trends  (if 
applicable);  and  (3)  The  share  of 
domestic  consumption  accounted  for  by 
the  imports. 

When  examining  volume  and  value 
data,  we  normally  compare  the  export 
volume  for  equal  periods  immediately 
preceding  and  following  the  filing  of  the 
petition  (the  "pre-initiation  period"  and 
the  "post-initiation  period"),  in 
accordance  with  19  CFR  353.16(g). 
Under  19  CFR  353.16(f)(2).  unless  the 
imports  in  the  comparison  period  have 
increased  by  at  least  15  percent  over  the 
imports  during  the  base  period,  we  will 
not  consider  the  imports  to  have  been 
"massive." 

To  determine  whether  there  have 
been  massive  imports  of  those  steel 
products  fit>m  the  countries  named  by 
the  petitioners,  when  available,  we 
relied  upon  the  company-specific  export 
data  submitted  by  respondents  for  our 
preliminary  analyses.  Otherwise,  we 
relied  on  import  statistics  provided  by 
the  U.S.  Bureau  of  the  Census.  We  were 
unable  to  consider  import  penetration  in 
our  analysis  because  the  available  data 
does  not  reflect  post-filing  activity.  If 
such  information  becomes  available,  we 
will  consider  it  for  the  final 
determinations. 


The  notices  for  Belgium.  Korea,  Spain 
and  the  United  Kingdom  include  the 
results  of  our  analysis  based  on  the 
foregoing  methodology,  specific  to  each 
of  the  classes  or  kinds  of  merchandise 
for  which  petitioners  have  alleged 
critical  circumstances. 

D.  Secondary  Merchandise 

The  Department  used  specific 
physical  matching  criteria  in  these 
investigations  to  identify  the  sales  of 
prime  as  well  as  non-prime  (off- 
specification,  seconds,  co-products, 
byproducts,  etc.)  material.  The  criteria 
were  developed  for  the  questionnaire 
and  required  respondents  to  report 
salient  quality  characteristics  of  the 
subject  merchandise:  for  example,  for 
hot-rolled  steel,  "commercial  or 
structural."  "drawing,"  "deep  drawing," 
"pressure  vessel,"  and  "other  (specify)." 

When  respondents  reported  all 
characteristics  of  the  physical  matching 
criteria  for  each  transaction,  the 
Department  could  account  for  the 
complete  range  of  prime  and  non-prime 
material  and  was  thereby  able  to  avoid 
matching  prime  to  non-prime  materiaL 
When  respondents  used  all  matching 
criteria  in  their  responses,  we  included 
these  sales  in  our  analysis. 

However,  when  respondents  reported 
the  sales  of  non-prime  material  using 
only  some,  or  none,  of  the  Department's 
physical  matching  crtteria,  we 
responded  as  follows: 

(1)  If  the  respondent  claimed,  and  the 
Department  preliminarily  determined, 
that  the  missing  information  resulted 
from  the  nature  of  the  companies  record 
keeping  with  regard  to  the  merchandise 
in  question,  i.e.,  the  record  keeping  did 
not  contain  the  level  of  detail  required 
by  the  Department's  questionnaire,  we 
excluded  those  sales  of  non-prime 
material  from  the  analysis  for  purposes 
for  the  preliminary  determination. 

(2)  If,  on  the  other  hand,  the 
respondent  did  not  make  this  claim 
about  their  record  keeping,  we  included 
in  our  analysis  non-prime  U.S.  sales  and 
applied  to  any  resulting  unmatched  U.S. 
sales  best  information  available  (BIA) 
equal  to  the  higher  of:  (1)  The  highest 
non-aberrational  transaction  margin 
calculated  for  that  firm  from  among  the 
sales  of  the  same  class  or  kind  of 
merchandise,  where  we  were  able  to 
calculate  a  margin;  or  (2)  The  average 
petition  margin  for  the  same  class  or 
kind  of  merchandise  from  the  same 
country  of  origin. 

IFR  Doc  93-2416  Filed  2-3-93: 8:45  am] 
•NJJNQ  COOC  3B1«-I»# 


Federal  Regfater  /  Vol.  58.  No.  22  /  Thmaday.  February  4,  1993  /  Notices 


7071 


{A-602-«0q 

Notice  of  Preiiminary  Determination  of 
Sales  at  Leaa  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Certain  Corrosion-Resistant  CartMn 
Steel  Flat  Products  From  Australia. 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
E)epartment  of  Commerce. 
EFFECnvc  date:  February  4,1093. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Sally  Craig  or  Wendy  Frankel,  Office  of 
Agreements  Compliance,  Import 
Administration.  Intemation^  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230; 
telephone:  (202)  482-0165. 
PRELIMINARY  DETERMINATION:  We 
preliminarily  determine  that  imports  of 
certain  corrosion-resistant  steel  from 
Australia  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV),  as  provided  in  section 
733  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  The  estimated 
weighted  average  margin  is  shown  in 
the  "Suspension  of  Liquidation"  section 
of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  July  20, 1992,  (57  FR 
33488,  July  29,  1992),  the  following 
events  have  occurred: 

On  August  14, 1992,  the  U.S. 
International  Trade  Commission  (ITC) 
issued  an  affinnative  preliminary  injury 
determination  in  this  case.  The  ITC  also 
issued  a  negative  preliminary 
determination  with  respect  to  cold- 
rolled  carbon  steel  flat  products  from 
Australia,  an  investigation  of  which  was 
initiated  concurrently  with  the 
corrosion-resistant  steel  investigation. 

On  August  19, 1992,  the  Department 
of  Commerce  (the  Department) 
presented  an  antidumping  duty 
questionnaire  to  The  Broken  Hill 
Proprietary  Company  Ltd.  and  its  U.S. 
subsidiaries,  BHP  Trading,  Inc., 
SupraCote,  Inc..  and  ASC  Pacific.  Inc.. 
(collectively,  BHP).  This  respondent 
accounted  for  at  least  60  percent  of  the 
exports  of  the  subject  merchandise  to 
the  United  States  during  the  period  of 
investigation  (POI).  We  also  provided 
BHP  with  a  standard  computer  program 
for  submitting,  on  an  optional  basis,  a 
completed  margin  analysis  along  with 
the  antidumping  duty  questionnaire 
responses. 

On  September  17. 1992,  the 
Department  presented  to  BHP  section  E 
of  the  antidumping  questionnaire, 
which  concerns  further  manufacturing 
in  the  United  States. 


BHP  submitted  sales  questionnaire 
responses  for  home  market  and 
purchase  price  sales  in  September  and 
October,  1992.  The  Department  issued  a 
supplemental  sales  questionnaire  for 
these  sales  in  November,  1992.  BHP 
submitted  a  response  to  the  November. 
1992,  supplemental  questionnaire  in 
December,  1992. 

On  November  21, 1992,  the  United 
Steel  workers  of  America  [AFL-CIO/ 
CLC)  (steelworkers).  a  certified  union 
representative  of  an  industry  whose 
workers  are  engaged  in  the  manufacture 
or  production  of  the  like  products  in  the 
United  States,  requested  status  as  co- 
petitioners  in  this  investigation. 
Petitioners  amended  the  petition  to 
include  the  steelworkers  as  co- 
petitioners  on  December  16, 1992. 

BHP  submitted  its  response  to  the 
portion  of  Section  C  relating  to  further^ 
manufactured  sales  and  to  Section  E  in 
November,  1992.  The  Department 
issued  a  supplemental  questionnaire  for 
further-manufactured  sales  in 
December,  1992.  as  well  as  a  letter 
informing  BHP  that  it  had  the 
opportunity  to  remedy  potential 
deficiencies  in  its  submissions.  BHP 
submitted  its  response  to  the 
supplemental  questionnaire  and  to  the 
letter  on  December  21, 1992.  However, 
due  to  time  constraints,  the  Department 
is  not  using  the  latter  December  21, 
1992.  supplemental  responses  for 
purposes  of  the  preliminary 
determination.  This  information  will, 
however,  be  verified  and  considered  for 
the  final  determination. 

On  January  19, 1993,  petitioners 
requested  that,  for  any  of  these 
investigations  for  which  the  preliminary 
determination  is  negative,  the 
Department  postpone  the  final 
determination  until  not  later  than  135 
days  after  the  date  of  publication  of  the 
preliminary  determination,  provided 
that  similar  requests  are  received  in  all 
other  concurrent  antidumping 
investigations  of  flat-rolled  steel 
products  for  which  the  preliminary 
determinations  were  affirmative. 

On  January  25, 1993,  petitioners 
amended  their  request  to  request 
unconditional  postponement  of  any 
investigation  for  which  the  preliminary 
determination  is  negative. 

Postponement  of  Final  Determination 

Pursuant  to  section  735(a)(2)(A)  of  the 
Act,  on  January  22. 1993,  BHP  requested 
that,  in  the  event  of  an  affirmative 
preliminary  determination  in  this 
investigation,  the  Department  postpone 
the  final  determination  135  days  after 
the  date  of  publication  of  the  affirmative 
preliminary  determination.  Therefore, 
we  are  postponing  the  final 


determination  until  the  135th  day  after 
the  publication  of  this  notice  in  the 
Federal  Register. 

Scope  of  the  Inraetigatioa 

The  products  covered  by  this 
investigation  constitute  a  single  "class 
or  kind"  of  merchandise:  certain 
corrosion-resistant  carbon  steel  flat 
products.  The  full  description  of  the 
subject  merchandise  is  included  in 
Appendix  I  to  the  PreUminaiy 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina,  which  is 
being  published  concurrently  with  this 
notice. 

Period  of  Inveatigatioa 

The  POI  is  January  1. 1992,  through 
June  30, 1992. 

Such  or  Similar  Caai|ierieoae 

We  have  determined  that  the  class  or 
kind  of  merchandise  covered  by  this 
investigation  also  constitutes  a  single 
category  of  such  or  similar  merchandise. 
Where,  within  this  class  or  kind,  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  to  compare  to  U.S. 
sales,  we  made  similar  meichandise 
comparisons  on  the  basis  of  the  criteria 
defined  in  Appendix  V  to  the 
antidumping  duty  questionnaire,  which 
is  on  file  in  room  B-099  of  the  main 
building  of  the  Department  of 
Commerce. 

Best  Information  ATsilable 

In  accordance  with  section  776(c)  of 
the  Act.  we  have  determined  that  the 
use  of  best  information  otherwise 
available  (BIA)  is  appropriate  for  several 
claimed  adjustments  or  U.S.  sales 
transactions.  For  a  discussion  of  our 
general  application  of  BIA.  see  the 
section  on  "Best  Information  Available" 
in  Appendix  II  to  the  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina,  which  is 
being  published  conciurently  with  this 
notice.  For  a  discussion  of  BHP-specific 
BIA  applications,  please  see  the  "United 
States  Price"  and  "Foreign  Maiiet 
Value"  sections  of  this  notice. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
corrosion-resistant  steel  from  Australia 
to  the  United  States  were  made  at  less 
than  fair  value,  we  compared  the  United 
States  price  (USP)  to  the  foreign  market 
value  (FMV).  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

BHP  has  reported  sales  of  the  subject 
merchandise  to  related  parties  in  the 
home  market.  The  Department's 
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methodology  for  determining  whether 
or  not  these  transactions  are  at  arms- 
length  prices  and  should  be  included  in 
our  calculations  of  USP  and  FMV  Is 
discussed  in  Appendix  II  to  the 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina,  which  is  published 
concurrently  with  this  notice. 

United  States  Price 

We  based  USP  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act.  when  the  subject  merchandise  was 
aold  to  imrelated  purchasers  in  the 
United  States  prior  to  importation.  In 
addition,  where  certain  sales  to  the  first 
unrelated  purchaser  took  place  after 
importation  into  the  United  States,  we 
also  based  USP  on  exporter's  sales  price 
(ESP),  in  accordance  with  section  772(c) 
of  the  Act.  For  ESP  sales,  where  values 
under  certain  variables  were  either 
misreported  or  missing,  we  used  the 
BLA  for  these  values.  As  BIA,  we  used 
the  highest  value  reported  under  that 
variable,  as  long  as  the  highest  value 
was  not  an  aberration.  For  a  full 
discussion  of  such  situations,  see  the 
Concurrence  Memorandum  for  this 
investigation,  which  is  on  file  in  Room 
B-099  of  the  main  building  of  the 
Department. 

We  calculated  purchase  price  based 
on  packed  prices,  with  various  sales 
terms  (EX  DO.  FOB  W,  FOB  L,  DLGRN, 
FOB  D.  DLPEO,  DLSDY.  DLCAM. 
DLWAS),  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  foreign  inland 
freight,  foreign  inland  insurance,  marine 
insurance,  ocean  freight,  port  charges, 
surcharges,  U.S.  brokerage  and 
handling,  U.S.  duty,  U.S.  inland  freight, 
and  wharfage,  in  accordance  with 
section  772(d)(2)  of  the  Act. 

We  calculated  ESP  based  on  packed 
prices,  with  various  sales  terms  (EX  DO; 
FOB  warehouse;  freight  allowed;  freight 
collect;  freight  billed — quote:  pre-pay 
add,  back  out  excess;  pre-pay  and  add: 
pre-pay  add  and  back;  and  will  call),  to 
unrelated  customers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  discounts,  foreign 
inland  freight,  foreign  inland  insurance, 
ocean  freight,  port  charges,  surcharges, 
U.S.  brokerage  and  handling,  U.S.  duty, 
U.S.  inland  freight,  and  wharfage,  in 
accordance  with  section  772(d)(2)  of  the 
Act.  We  made  additional  deductions, 
where  appropriate,  for  charges  (credits 
issued  for  problems  related  to  order), 
credit  expenses,  inventory  carrying 
costs,  third  party  commissions,  U.S. 
indirect  selling  expenses,  and 
warehousing  expenses,  in  accordance 
with  section  772(e)  of  the  Act. 


In  addition,  we  made  further 
deductions  from  ESP,  where 
appropriate,  for  all  value  added  to  the 
corrosion-resistant  steel  in  the  United 
States,  pursuant  to  section  772(e)(3)  of 
the  Act.  The  value  added  consists  of  the 
costs  associated  with  the  production  of 
the  further-manufactured  products, 
other  than  the  costs  associated  with  the 
imported  corrosion-resistant  steel,  and  a 
proportional  amount  of  any  profit 
related  to  the  further  manufacture.  Profit 
was  calculated  by  deducting  all 
applicable  expenses  frt>m  the  sales 
price.  The  total  profit  was  then  allocated 
proportionally  to  all  components  of 
cost.  Only  the  profit  attributable  to  the 
value  added  was  deducted  from  ESP. 

In  determining  the  costs  incurred  to 
produce  the  further-manufactured 
products,  the  Department  included:  (1) 
The  costs  of  manufacture:  (2)  movement 
and  packing  expenses;  and  (3)  general 
expenses,  including  selling,  general  and 
administrative  expenses,  and  interest 
expenses. 

where  we  were  unable  to  fully  merge 
the  home  and  U.S.  market  cost 
databases  into  ASCP's  further 
manufacturing  sales  database  due  to 
problems  with  respondent's 
instructions,  we  applied  as  BIA  the 
higher  of  the  highest  non-aberrant 
transaction  margin  calculated  for  BHP 
where  we  were  able  to  calculate  a 
margin  or  the  average  petition  rate  for 
the  same  class  or  kind  of  merchandise 
from  the  same  country  of  origin. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  FMV,  we  compared  the 
volume  of  home  market  sales  of  the 
subject  merchandise  to  the  volume  of 
third  country  sales  of  the  class  or  kind 
of  subject  merchandise,  in  accordance 
with  section  773(a)  of  the  Act.  We  found 
that  the  home  market  was  viable  for 
sales  of  corrosion-resistant  steel  by  BHP. 

We  calculated  FMV  based  on  packed, 
FIS  (free  into  store)  prices  charged  to 
unrelated  customers  in  the  home  market 
and  to  related  customers  in  the  home 
market  whose  sales  we  have  determined 
to  be  at  arm's  length  under  our  related 
party  test,  as  referenced  in  the  "Fair 
Value  Comparisons"  section  of  this 
notice.  For  a  full  discussion  of  how  we 
treated  these  sales  in  this  investigation, 
see  the  Concurrence  Memorandum  for 
this  investigation,  which  is  on  file  in 
room  B-099  of  the  main  building  of  the 
Department.  In  accordance  with  19  CFR 
353.58,  we  compared  U.S.  sales  to  home 
market  sales  made  at  the  same  level  of 
trade,  where  possible.  Where  we  were 
not  able  to  match  at  the  same  level  of 


trade,  we  made  comparisons  without 
regard  to  level  of  trade. 

We  made  deductions  from  FMV. 
where  appropriate,  for  discounts, 
rebates,  inland  freight,  and  inland 
insurance  in  accordance  with  section 
773(a)(4)  of  the  Act.  We  did  not  accept 
a  claim  under  19  CFR  353.55  for  an 
adjustment  to  home  market  price  to 
account  for  differences  in  quantities 
between  sales  in  the  home  and  U.S. 
markets  (item  mass  adjustment)  because 
respondent  did  not  provide  a  correlation 
between  the  cost  differentials  submitted 
for  different  quantity  ranges  and  the 
prices  offered  on  different  quantities  in 
the  home  and  U.S.  markets.  We  did  not 
accept  an  additional  claim  under  19 
CFR  353.55  to  apply  a  quantity  discount 
to  all  home  market  sales  when  discounts 
were  granted  to  at  least  20  percent  of 
sales  of  such  or  similar  merchandise  in 
the  home  market.  This  is  because 
respondent  provided  insufficient 
explanation  for  the  calculation  or 
derivation  of  certain  of  the  constructive 
quantity  discount  amounts,  which  were 
applied  by  respondent  to  the  sales  that 
had  no  actual  quantity  discounts.  For  a 
full  discussion  of  these  claimed 
adjustments,  see  the  Concurrence 
Memorandum  for  this  investigation, 
which  is  on  file  in  room  B-099  of  the 
main  building  of  the  Department.  We 
rejected  a  claim  for  technical  service 
expenses  under  the  computer  variable 
TECHSERH  because  the  narrative 
response  stated  that  such  ex|ienses  were 
included  under  the  "other  expense" 
variable  (OTHEXPH),  which  we 
accepted.  Although  we  accepted  a  claim 
for  warranty  expenses  under  the 
computer  variable  WARRH,  we  rejected 
a  claim  for  warranty  expenses  under  the 
computer  variable  WARRIH  because 
respondent  provided  no  explanation  for 
this  variable  in  its  narrative  response. 

For  home  market  to  purchase  price 
comparisons,  in  accordance  with 
section  773(a)(4)(B)  of  the  Act  and  19 
CFR  353.56(a)(2),  we  made 
circumstance  of  sale  adjustments,  where 
appropriate,  for  differences  in  credit 
expenses,  direct  advertising  expenses, 
post-sale  warehousing  expenses,  and 
warranty  expenses.  Where  appropriate, 
we  added  U.S.  third-party  commissions 
to  FMV  and  deducted  from  FMV  the 
weighted-average  home  market  indirect 
selling  expenses,  including  inventory 
carrying  costs,  technical  service 
expenses,  and  other  indirect  selling 
expenses,  up  to  the  amount  of  the  third- 
party  commissions  incurred  on  U.S. 
sales,  in  accordance  with  19  CFR 
353.56(b)(1).  We  deducted  home  market 
packing  costs  and  added  U.S.  packing 
costs.  We  also  made  adjustments,  where 
appropriate,  for  physical  differences  in 
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the  merchandise,  In  accordance  with  19 
CFR  353.57. 

For  home  market  to  ESP  comparisons, 
we  made  deductions,  where 
appropriate,  for  credit  expenses,  direct 
advertising  expenses,  and  warranty 
expenses.  Where  appropriate,  we  also 
deducted  from  FMV  the  weighted- 
average  home  market  indirect  selling 
expenses,  including  inventory  carrying 
costs,  technical  service  expenses,  and 
other  indirect  selling  expenses,  up  to 
the  amount  of  indirect  selling  expenses 
and  third-party  commissions 
attributable  to  the  foreign  input  product 
for  those  U.S.  sales  which  have 
undergone  further  manufacturing  in  the 
United  States,  in  accordance  with  19 
CFR  353.56(b).  We  deducted  home 
market  packing  costs  and  added  U.S. 
packing  costs.  We  also  made 
adjustments,  where  appropriate,  for 
physical  differences  in  the  merchandise, 
in  accordance  with  19  CFR  353.57. 

Currency  ConTersion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certi^ed 
by  the  Federal  Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  all  information  that 
we  determine  is  acceptable  for  use  in 
making  our  final  determination. 

Suspension  of  Liquidatioii 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  corrosion-resistant  steel  from 
Australia  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The 
Customs  Service  shall  require  a  cash 
deposit  or  posting  cv  a  bond  equal  to  the 
estimated  preliminary  dumping 
margins,  as  shown  below.  Tlss 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  Tee  LTFV 
margins  are  as  follows: 


Producer/manufadurar/exporter 

Waighled- 
■varage 

maigin  per- 
centage 

BHP.. _.„ _ _ 

AHoltMiK 

21.47 
2147 

rrc  Notification 

In  accordance  with  section  733(f}  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
materia)  injury  to,  the  U.S.  industry 


before  the  later  of  120  days  after  the  date 
of  this  preliminary  determination  or  45 
days  after  our  final  determination. 

Public  Comment 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Asisistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B-099,  wdthin  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants:  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  3S3.38(b),  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

A  schedule  for  case  briefs,  rebuttal 
briefs,  and  bearings,  if  requested,  will  be 
published  at  a  later  date  after  all 
interested  parties  have  had  the 
opportunity  to  request  a  hearing. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  by  the  135th  day  after  the 
date  of  publication  of  this  notice  in  the 
Federal  Register. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated:  January  26, 1993. 
Joseph  A.  Spetrini. 
Acting  Assistant  Secntary  for  Import 

Administration. 

[FR  Doc.  93-2417  Filed  2-^-93;  8:45  am] 
MLUNG  CODE  3610-OS-P 

(A-433-803] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Rnal  Determination: 
Certain  Cold-Rolied  CartMn  Steel  Flat 
Products  From  Austria 

AGENCY:  Impart  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  4, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  Wey  or  Stephen  Alley,  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-6320  or  (202)  482- 
5288,  respectively. 
PREUMINARY  DETERUINATKm:  We 
preliminarily  determine  that  imports  of 
certain  cold-rolled  carbon  steel  flat 
products  (cold-rolled  steel)  from  Austria 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  733  of 
the  Tariff  Act  of  1930.  as  amended  (the 
Act).  The  estimated  margins  are  shown 


in  the  "Susjpension  of  Liquidation" 
section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  July  20, 1992,  (57  FR 
33488,  July  29, 1992),  the  following 
events  have  occurred: 

On  August  14, 1992,  the  U.S. 
International  Trade  Commission  (ITC) 
issued  an  affirmative  preliminary  injiuy 
determination  in  this  case. 

On  August  19, 1992,  the  Department 
of  Commerce  (the  Department) 
presented  an  antidumping  duty 
questionnaire  to  Voest  Alpine  Stahl  AG 
(Voest).  Voest  accounted  for  at  least  60 
percent  of  the  exports  of  the  subject 
merchandise  to  the  United  States  during 
the  period  of  investigaticm  (P^.  We 
also  provided  Voest  with  a  standard 
computer  program  for  submitting,  on  an 
optional  basis,  a  completed  margin 
analysis  along  with  the  antidumping 
duty  questionnaire  response. 

Smce  the  Department  determined  at 
initiation  that  it  had  reasonable  grounds 
to  believe  or  suspect  that  Voest  had  sold 
cold-rolled  steel  in  Austria  at  prices 
which  were  below  Voest 's  cost  of 
production,  the  Department  also 
presented  a  cost  of  producticm  and 
constructed  value  questionnaire  (sectiao 
D)  to  Voest. 

Voest  submitted  sales  and  cost 
questionnaire  responses  in  September 
and  October  1992.  Citing  significant 
deficiencies  in  Voest's  responses,  the 
Department  issued  a  supplemental  sales 
questionnaire  on  November  5, 1992. 
Voest  submitted  its  response  to  this 
supplemental  questionnaire  on 
November  19, 1992. 

On  November  21, 1992,  the  United 
Steelworkers  of  America  (AFL-QO/ 
CLC)  (Steelworiiers),  a  certified  union 
representative  of  an  industry  whose 
woikers  are  engaged  in  the  manufacture 
or  production  of  like  products  in  the 
United  States,  requested  status  as  co- 
petitioners  in  this  investigation.  The 
petition  was  amended  to  include  the 
Steelworkers  as  co-petitionnv  on 
December  16, 1992. 

On  December  11, 1992,  we  notified 
respondent  that  we  would  allow 
adoitional  time  (until  December  21, 
1992)  for  it  to  provide  additional 
information  and  remedy  defidencies  in 
its  responses.  Voest  submitted  no 
additional  information  by  the  December 
21, 1992,  deadline. 

Voest's  section  D  response  was 
determined  to  be  significantly  deficient, 
and  on  January  6, 1993,  the  Department 
essentially  re-issued  the  section  D 
questionnaire  to  Voest  in  the  form  of  s 
deficiency  letter  and  reouested  full 
responses.  Voest's  supplemental  section 
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D  response  was  received  on  January  21. 
1993. 

In  a  telephone  conversation  on 
January  12, 1993,  we  requested  that 
counsel  for  Voest  confirm,  in  writing, 
that  Voest  had  reported  all  home  market 
sales  of  the  subject  merchandise  during 
the  POI  in  its  home  market  sales 
(section  B)  response.  On  January  13, 
1993,  Voest  submitted  a  letter  indicating 
that  its  home  market  sales  listing 
consisted  only  of  sales  of  identical  or 
similar  merchandise  that  were  matched 
to  products  sold  by  Voest  in  the  U.S. 
market  during  the  POI.  On  January  15, 
1993,  Voest  requested  that  it  be  allowed 
to  submit  additional  information 
concerning  the  unreported  home  market 
sales  of  the  8ub)ect  merchandise. 

On  January  19, 1993,  petitioners 
requested  that,  for  any  of  these 
investigations  for  which  the  preliminary 
determination  is  negative,  the 
E)epartment  postpone  the  final 
determination  until  not  later  than  135 
days  after  the  date  of  publication  of  the 
preliminary  determinations,  provided 
that  similar  requests  are  received  in  all 
other  concurrent  antidumping 
investigations  of  flat-rolled  steel 
products  for  which  the  preliminary 
determinations  were  affirmative. 

On  January  25, 1993,  petitioners 
amended  their  request  to  request 
unconditional  postponement  of  any  of 
these  investigations  for  which  the 
preliminary  determination  is  negative. 

Postponement  of  Final  Determination 

Pursuant  to  section  735(a)(2)(A)  of  the 
Act,  on  January  22, 1993,  Voest 
requested  that,  in  the  event  of  an 
affirmative  preliminary  determination 
in  this  investigation,  the  Department 
postpone  the  final  determination  to  135 
days  after  the  date  of  publication  of  the 
affirmative  preliminary  determination. 
Therefore,  we  are  postponing  the  final 
determination  until  the  135th  day  after 
the  publication  of  this  notice  in  the 
Federal  Register. 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigation  constitute  a  single  "class 
or  kind"  of  merchandise:  certain  cold- 
rolled  carbon  steel  flat  products.  The 
full  description  of  the  subject 
merchandise  is  included  in  Appendix  I 
to  the  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
From  Argentina,  which  is  being 
published  concurrently  with  this  notice. 

Period  of  Investigation 

The  POI  is  January  1  through  June  30, 
1992. 


Such  or  Similar  Comparisons 

We  have  determined  that  the  class  or 
kind  of  merchandise  covered  bythis 
investigation  constitutes  a  single 
category  of  such  or  similar  merchandise. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  cold- 
rolled  steel  from  Austria  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
(USP)  to  the  foreign  market  value 
(PMV),  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

Although  Voest  responded  to  the 
Department's  questionnaires,  as 
discussed  in  the  "Best  Information 
Available"  section  of  this  notice  below, 
it  failed  to  report  the  majority  of  its 
home  market  sales.  In  fact,  it  appears 
that  Voest  may  have  failed  to  report  over 
90  percent  of  its  home  market  sales  of 
such  or  similar  merchandise.  Therefore, 
in  accordance  with  section  776(c)  of  the 
Act,  our  results  are  based  on  best 
information  available  (BIA).  As  BIA,  we 
used  price  and  constructed  value 
information  provided  in  the  petition. 
We  compared  actual  U.S.  import  prices 
and  average  customs  value  U.S.  prices 
derived  from  IM-145  import  statistics  to 
actual  home  market  prices  and 
constructed  value.  We  based  our  BIA 
margin  on  an  average  of  all  of  the 
margins  in  the  petition. 

United  States  Price 

When  basing  USP  on  actual  invoice 
prices  of  cold-rolled  sheet  products  sold 
by  Voest  in  the  United  States, 
petitioners  made  adjustments  for 
movement  charges  based  on  the  average 
CIF  charges  for  those  transactions,  as 
derived  from  the  corresponding  IM-145 
data.  Petitioners  also  made  adjustments 
for  U.S.  duty.  In  accordance  with 
section  772(d)(1)(C)  of  the  Act, 
petitioners  added  to  USP  the  amount  of 
value-added  tax  (VAT)  that  would  have 
been  collected  had  the  exported 
merchandise  been  taxed. 

When  basing  USP  on  average  customs 
value  derived  from  IM-145  statistics, 
petitioners  added  to  USP  the  amount  of 
the  VAT  that  would  have  been 
collected,  had  the  exported  merchandise 
been  taxed. 

Foreign  Market  Value 

Petitioners  calculated  FMV  based  on 
home  market  prices  derived  from  a 
market  research  report  concerning  cold- 
rolled  sheet  sold  in  Austria.  The  market 
research  report  contained  information 
on  base  prices,  width/thickness  add-ons 
and  other  add-ons,  so  that  home  market 
prices  could  reflect  certain  product 
characteristics.  Petitioners  made 


deductions  for  rebates,  based  on 
information  in  the  market  research 
report.  Petitioners  made  circumstance- 
of-sale  adjustments  for  differences  in 
credit  expenses  and  the  VAT. 

Petitioners  also  calculated  FMV  based 
on  constructed  value  information 
provided  in  the  petition.  Petitioners 
based  constructed  value  on  Voest's 
alleged  average  process  costs  for  cold- 
rolled  coils,  adding  amounts  for 
depreciation,  selling,  general,  and 
administrative  expenses,  and  interest 
expenses.  Petitioners  added  the 
statutory  minimum  eight  percent  for 
profit.  Petitioners  made  adjustments  to 
account  for  the  possible  variance 
between  the  costs  of  production  for 
specific  cold-rolled  coils  and  the 
average  cold-rolled  coil  costs  of 
production. 

Currency  Conversion 

Petitioners  made  currency 
conversions  based  on  the  official 
exchange  rates  in  effect  on  the  dates  of 
the  U.S.  sales  as  certified  by  the  Federal 
Reserve  Bank. 

Best  Information  Available 

The  Department's  questionnaire 
clearly  states  that  all  sales  of  the  subject 
merchandise  during  the  POI  must  be 
reported.  In  our  November  5, 1992, 
deficiency  letter,  we  stated  that  "all 
home  market  sales  of  the  subject 
merchandise  should  be  reported.  If  you 
have  not  provided  a  complete  sales 
listing,  revise  your  response 
accordingly."  As  discussed  above,  on 
January  13, 1993,  Voest  submitted  a 
letter  indicating  that  it  did  not  report  all 
home  market  sales  of  the  subject 
merchandise  during  the  POI,  but  instead 
reported  only  those  home  market  sales 
that  were  matched  to  U.S.  sales. 

When  comparing  the  total  volume  of 
sales  as  reported  in  Voest's  section  A 
response  to  the  total  volume  of  reported 
home  market  sales,  it  becomes  apparent 
that  Voest  has  failed  to  report  the  vast 
majority  of  its  home  market  sales. 

Since  the  issuance  of  the 
questionnaire,  Voest  was  informed  that 
all  home  market  sales  of  the  subject 
merchandise  made  during  the  POI 
should  be  reported.  Although  Voest  had 
the  opportunity  on  three  separate 
occasions  to  provide  the  Department 
with  these  sales,  it  has  failed  to  provide 
this  information. 

The  Department  has  allowed 
respondents  in  other  concurrent  steel 
cases  to  provide  limited  reporting  of 
home  market  sales  which  the 
respondents  claimed  would  never  be 
matched  to  U.S.  products  (i.e.,  product 
code,  product  control  number,  quantity, 
date  of  sale,  sales  invoice  number,  and 
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product  characteristics  as  outlined  in 

Appendix  V  of  the  Department's 

questionnaire).  In  this  case,  however, 

Voest  did  not  request  that  it  be  allowed 

not  to  report  these  sales  or  that  it  be 

permitted  to  provide  limited  reporting. 

Without  the  benefit  of  product 

characteristic  information  for  all 

unreported  borne  market  transactions, 

the  Department  cannot  confirm  that 

unreported  merchandise  would  not 

provide  the  most  suitable  match  for  a 

U.S.  sale. 

In  Brass  Sheet  and  Strip  From 

Sweden;  Final  Results  of  Antidumping 

Duty  Administrative  Review  (57  FR 

29278,  July  1, 1992),  the  Department 

found  that  respondent's  failure  to  report 

all  home  market  sales  of  the  subject 

merchandise  "constituted 

'noncompliance  with  an  information 

request'  wilbin  the  meaning  of  Olympic 

Adhesives,  Inc.  v.  United  States 

{.Oiympic),  899  F.2d  1565, 1573  (Fed. 

Cir.  1990),  which  noncompliance 

justiHes,  indeed  dictates,  use  of  BLA 

here  *  *  •.  [Tlhe  fact  remains  that  the 

incomplete  and  inadequate  responses 

rendered  the  E>epartment  unable  to 

determine  accurately  the  extent  to 

which  (respondent)  may  have  sold  its 

merchandise  in  the  United  States  at 

prices  less  than  foreign  market  value 
*  *  *  *■ 

In  Olympic,  the  Court  noted  that  "if 
responses  provided  to  an  information 
request  are  only  partially  complete  in 
that  not  ail  questions  requiring  a 
response  are  answered  or  answers  to 
questions  do  not  fully  or  accurately 
supply  the  information  requested, 
partial  completeness  under  section 
1677e(b)  may  justify  resort  to  the  best 
information  available  rule  *  *  *. 
Otherwise,  alleged  unfair  traders  would 
be  able  to  control  the  amount  of 
antidumping  duties  by  selectively 
providing  ITA  with  information." 
O/ympic  at  1572. 

Given  that  the  Department  has  put 
respondents  on  notice  of  the  need  for 
strict  adherence  to  its  reporting 
requirements  and  the  treatment  of  other 
respondents  in  companion  steel 
investigations,  we  have  no  alternative 
but  to  assign  Voest  a  margin  based  on 
BIA  for  the  preliminary  determination. 

In  determming  what  margin  to  use  as 
BIA.  the  Department  follows  a  two- 
tiered  methodology,  whereby  the 
Department  normally  assigns  lower 
margins  to  those  respondents  who 
cooperated  in  an  investigation  and 
margins  based  on  more  adverse 
assumptions  for  those  respondents  who 
did  not  cooperate  in  an  investigation.  A 
full  description  of  the  Department's  BIA 
methodology  is  included  in  Appendix 
n-B  to  the  Preliminary  Determination  of 


Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
From  Argentina. 

In  this  case,  Voest  apparently  has 
attempted  to  comply  with  the 
Department's  requests  for  information. 
Therefore,  we  have  determined  the  BIA 
to  be  the  average  of  all  of  the  margins 
in  the  petition. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  cold-rolled  steel  from  Austria 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
preliminary  dumping  margins,  as  shown 
below.  This  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 


Prodocer/manufacturer/exporiar 


Voest  Alpine  StaN  AG 
AM  Others  


Margin 

percani- 

age 


19.50 
19.50 


Article  VI,  paragraph  5  of  the  General 
Agreement  on  Tariffs  and  Trade 
provides  that  "(njo  product  *  *  •  shall 
be  subject  to  both  antidumping  and 
countervailing  duties  to  compensate  for 
the  same  situation  of  dumping  or  export 
subsidization."  This  provision  is 
implemented  by  section  772(d)(l)P)  of 
the  Act.  Since  antidumping  duties 
cannot  be  assessed  on  the  portion  of  the 
margin  attributable  to  export  subsidies, 
there  is  no  reason  to  require  a  cash 
deposit  or  bond  for  that  amount. 
Accordingly,  the  level  of  export 
subsidies  as  determined  in  Preliminary 
Affirmative  Countervailing  Duty 
Determination  and  Alignment  of  Final 
Countervailing  Duty  Determination  with 
Final  Antidumping  Duty  Determination: 
Certain  Steel  Products  from  Austria  (57 
FR  57881,  December  7, 1992),  which  is 
0.03  percent  ad  valorem,  will  be 
subtracted  from  the  dumping  margin  for 
deposit  or  bonding  purposes,  resulting 
in  a  cash  deposit  rate  of  19.47  percent 
for  Voest  and  all  other  exporters. 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  FTC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry 
before  the  later  of  120  days  after  the  date 
of  this  preliminary  determination  or  45 
days  after  our  final  determination. 


Public  Comment 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  %vritten  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B-09g,  within  ten 
days  of  the  pubUcation  of  this  notice. 
Requests  should  contain:  (1)  the  party's 
name,  address,  and  telephone  number, 
(2)  the  number  of  partidpants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentations  will  be  Umited  to  issues 
raised  in  the  briefs. 

A  schedule  for  case  briefs,  rebuttal 
briefs,  and  hearings,  if  requested,  will  be 
published  at  a  later  date  after  all 
interested  parties  have  had  the 
opportunity  to  request  a  hearing. 

We  will  make  our  final  determination 
by  the  13Sth  day  after  the  publication  of 
this  notice  in  the  Federal  Register. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated:  January  26, 1993. 
Joeeph  A.  Spatrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  93-2418  Filed  2-3-93;  8:45  am] 
BiUJNO  cooe  3810-oe-r 


[A-423-803,  A-423-804,  and  A~423-805] 

Notice  of  Preliminary  Determinations 
of  Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Rnal  Determinations: 
Certain  Hot-Rolled  Cartxm  Steel  Flat 
Products,  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products,  and  Certain  Cut-t<^ 
Length  Carbon  Steel  Plate  From 
Belgium 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  4, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Wells  or  Michelle  Frederick, 
Office  of  Antidumping  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230:  telephone:  (202)  482-3003  or 
(202)  482-0186,  respectively. 
PREUMINARY  DETERMINATIONS:  We 
preliminarily  determine  that  imports  of 
certain  hot-rolled  carbon  steel  fiat 
products  (hot-rolled  steel),  certain  cold- 
rolled  carbon  steel  flat  products  (cold- 
rolled  steel),  and  certain  cut-to-length 
carbon  steel  plate  (steel  plate)  from 
Belgium  are  oeing,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV),  as  provided  in  section 
733  of  the  Tariff  Act  of  1930,  as 
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amended  (the  Act).  The  estinuted 
weighted-«verage  margiiia  are  shown  in 
the  "Suspension  of  Liquidation"  section 
of  this  notice. 

Case  History 

Since  the  initiation  of  these 
investigations  on  July  20. 1992.  (57  FR 
33488.  |uly  29. 1992).  the  following 
events  have  occurred: 

On  July  29. 1992.  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Re^er  notice  of  an 
addendum  (57  FR  33487)  to  its  notice  of 
initiation.  The  addendum  explained 
that  a  company  that  decided  to 
participate  in  an  investigation  as  a 
voluntary  respondent  would  be 
considered  a  mandatory  respondent 
once  it  had  submitted  a  questionnaire 
response. 

On  August  14. 1992.  the  U.S. 
International  Trade  Commission  (TTC) 
issued  affirmative  preliminary  injury 
determinations  in  these  cases. 

On  August  19. 1992.  the  Department 
presented  antidumping  duty 
questionnaires  for  cold-rolled  steel  and 
hot-rolled  steel  to  Sidmar  N.V.  (Sidmar), 
for  hot-rolled  steel  to  Cockerill  Sarobra 
S.A.  (Coclierill  Sambre).  and  for  steel 

!>late  to  S.A.  Forges  de  Clabecq 
Clabecq).  Within  each  class  or  kind  of 
merchandise,  these  respondents 
accounted  for  at  least  60  percent  of  the 
exports  of  the  subject  merchandise  to 
the  United  States  during  the  period  of 
investigation  (POI). 

in  addition,  we  provided 
questionnaires  to  companies  that  had 
notified  us  of  their  intent  to  submit 
voluntary  responses  for  certain  classes 
or  kinds  of  merchandise,  as  follows: 
Cockerill  Sambre  for  cold-rolled  steel 
and  steel  plate:  S.A.  Fabrique  de  Fer  de 
Charleroi  (FFC)  for  hot-rolled  steel  and 
steel  plate:  and  Usines  Gustave  Boel  for 
hot-rolled  steel  and  cold-rolled  steel 

We  also  provided  all  of  the  above- 
named  companies  with  a  standard 
computer  program  for  submitting,  on  an 
optional  basis,  a  completed  margin 
analysis  along  with  the  antidumping 
duty  questionnaire  responses. 

On  August  31,  1992.  the  Department 
received  notice,  transmitted  through  the 
Belgian  Embassy  in  Washington,  that 
Cockerill  Sambre  would  not  respond  to 
the  questionnaire.  On  September  4, 
1992,  the  Department  advised  Cockerill 
Sambre  that  failure  to  respond  to  the 
questionnaire  would  result  in  the  use  of 
best  information  available  (BIA)  for 
purposes  of  estimating  Cockerill 
Sambre's  LTFV  sales  of  hot-rolled  steel. 

Usines  Gustave  Boel  submitted  no 
questionnaire  responses  in  any  of  these 
investigations,  and  FFC  did  not  submit 


a  questionnaire  response  in  the  hot- 
rolled  steel  proceeding. 

As  stated  in  our  August  19. 1992. 
questionnaire  cover  letters  to  those 
firms  indicating  a  desire  to  respond 
voluntarily,  non-mandatory  respondents 
will  be  subject  to  the  "all  others" 
deposit  rate  in  proceedings  where  they 
submitted  no  questionnaire  response. 
Because  FFC  submitted  a  response  in 
the  steel  plate  investigation,  it  is  treated 
as  a  mandatory  respondent  for  that 
product  only. 

On  September  17. 1992.  the 
Department  presented  to  Sidmar  section 
E  of  the  antiaumping  questionnaire, 
which  requested  information  on  value 
added  to  not-rolled  and  cold-rolled 
products  that  underwent  further 
manufecture  after  importation  into  the 
United  States. 

Clabecq,  FFC,  and  Sidmar  submitted 
sales  questionnaire  responses  in 
September  and  October  1992.  The 
Department  issued  supplemental  sales 
questionnaires  in  November  1992. 
Clabecq,  FFC.  and  Sidmar  submitted 
responses  to  these  supplemental 
questionnaires  in  November  and 
December  1992. 

On  December  11. 1992.  we  notified 
respondents  that  we  would  allow 
additional  time  (until  December  21. 
1992)  for  them  to  remedy  deficiencies 
in.  or  otherwise  supplement,  their 
questionnaire  responses.  We  received 
supplemental  responses  from  FFC  and 
Sidmar  in  December  1992.  However, 
due  to  time  constraints,  the  Department 
is  not  using  these  latest  responses  for 
purposes  of  the  preliminary 
determinations.  This  information  will, 
where  appropriate,  be  verified  and 
considered  for  the  final  determinations. 

On  November  21. 1992,  the  United 
Steelworkers  of  America  {AFL-OO/ 
CLC)  (Steelworkers).  a  certified  union 
representative  of  an  industry  whose 
workers  are  engaged  in  the  manufacture 
or  production  of  like  products  in  the 
United  States,  requested  status  as  co- 
petitioners  in  these  investigations.  The 
petitions  were  amended  to  include  the 
Steelworkers  as  co-petitioners  on 
December  16, 1992. 

In  November  1992,  petitioners  alleged 
that  Clabecq  and  FFC  sold  steel  plate  in 
the  home  market  at  prices  below  their 
respective  costs  of  production.  In 
addition,  petitioners  alleged  that  Sidmar 
sold  hot-rolled  and  cold-rolled  steel  in 
Belgium  at  prices  below  Sidmar's  costs 
of  production  for  these  products.  On 
December  21. 1992.  the  Department 
determined  that  it  had  reasonable 
grounds  to  believe  or  suspect  that 
Clabecq  and  FFC  had  sold  steel  plate  in 
the  home  market  at  below  cost  prices. 
Cost  investigations  were  therefore 


initiated  in  accordance  with  section 
773(b)  of  the  Act.  On  January  12. 1993, 
the  Department  determined  that  it  had 
reasonable  grounds  to  believe  or  suspect 
that  Sidmar  had  sold  cold-rolled  steel  in 
the  home  market  at  below  cost  prices. 
Therefore,  a  cost  Investigation  was 
initiated  in  accordance  with  section 
773(b)  of  the  Act  The  Department  did 
not  find  reason  to  believe  or  suspect  that 
Sidmar  sold  hot-rolled  steel  in  tne  home 
market  at  below  cost  prices.  The 
Department  issued  to  Clabecq  and  FFC 
cost  of  production  questionnaires 
(section  D)  on  December  23. 1992.  The 
Department  issued  to  Sidmar  a  section 
D  questionnaire  on  January  13. 1993. 
Responses  to  the  section  D 
questionnaire  were  not  received  in  time 
for  the  preliminary  determinations. 
Therefore,  we  will  address  the  issue  of 
whether  respondents  were  selling 
subject  merchandise  in  Belgium  at 
below  cost  prices  in  our  final 
determinations. 

On  November  24. 1992.  petitioners 
amended  the  petitions  in  these 
investigations  to  allege  the  existence  of 
critical  circumstances  with  respect  to 
imports  of  hot-rolled  steel,  cold-rolled 
steel,  and  steel  plate  from  Belgium.  On 
December  1, 1992.  the  Department  sent 
letters  to  Clabecq.  FFC,  and  Sidmar. 
requesting  information  on  volume  and 
value  of  shipments  of  the  subject 
merchandise  to  the  United  States.  We 
received  their  responses  in  December 
1992  and  January  1993. 

On  December  30, 1992,  petitioners 
again  amended  the  hot-rolled  steel 
petition  by  providing  additional 
information  on  the  appropriate  BIA 
margin  for  Cockerill  Sambre. 

On  January  19. 1993.  petitioners 
requested  that,  for  any  of  these 
investigations  for  which  the  preliminary 
determination  is  negative,  the 
Department  postpone  the  final 
determination  until  not  later  than  135 
days  after  the  date  of  publication  of  the 
preliminary  determinations,  provided 
that  similar  requests  are  received  in  all 
other  concurrent  antidumping 
investigations  of  flat-rolled  steel 
products  for  which  the  preliminary 
determinations  were  affirmative. 

On  January  25, 1993.  petitioners 
amended  their  request  to  request 
unconditional  postponement  of  any  of 
these  investigations  for  which  the 
preliminary  determination  is  negative. 

Postponement  of  Final  DeterminaliiMM 

Pursuant  to  section  735(a)(2)(A)  of  the 
Act,  on  January  14, 1993,  Clabecq 
requested  that,  in  the  event  of  an 
affirmative  preliminary  determination 
in  the  investigation  of  steel  plate,  the 
Department  postpone  the  final 
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determination  to  135  days  after  the  date 
of  publication  of  the  affirmative 
preliminary  determination.  Sidmar  filed 
a  similar  request  on  January  22, 1993, 
with  respect  to  the  hot-rolled  steel  and 
cold-rolled  steel  investigations. 
Therefore,  we  are  postponing  the  final 
determinations  for  these  investigations 
until  the  135th  day  after  the  publication 
of  this  notice  in  the  Federal  Register. 

Scopes  of  the  Investigations 

The  products  covered  by  these 
investigations  constitute  three  separate 
"classes  or  kinds"  of  merchandise: 
Certain  hot-rolled  carbon  steel  flat 
products,  certain  cold-rolled  carbon 
steel  flat  products,  and  certain  cut-to- 
lenglh  carbon  steel  plate.  The  full 
description  of  the  subject  merchandise 
is  included  in  Appendix  I  to  the 
Preliminary  £)etermination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  From 
Argentina  (Cold-Rolled  Steel  From 
Argentina),  which  is  being  published 
concurrently  with  this  notice. 

Period  of  Investigation 

The  POI  is  January  1  through  June  30, 
1992. 

Such  or  Similar  Comparisons 

We  have  determined  that  each  of  the 
classes  or  kinds  of  products  covered  by 
these  investigations  constitutes  a  single 
category  of  such  or  similar  merchandise. 
Where,  within  a  class  or  kind,  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  to  compare  to  U.S. 
sales,  we  made  similar  merchandise 
comparisons  on  the  basis  of  the  criteria 
defined  in  Appendix  V  to  the 
antidumping  questionnaire,  which  is  on 
file  in  room  B-099  of  the  main  building 
of  the  Department  of  Commerce. 

Both  Clabecq  and  Sidmar  reported 
that  they  made  home  market  sales  of 
secondary  merchandise.  As  discussed  in 
Appendix  U  to  Cold-Rolled  Steel  From 
Argentina,  we  have  not  analyzed  any  of 
Clabecq's  or  Sidmar's  home  market  sales 
of  secondary  merchandise  because  the 
companies  are  unable  to  report  the 
product  specifications  of  those 
products. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  hot- 
rolled  steel,  cold-rolled  steel,  and  steel 
plate  from  Belgium  to  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV),  as 
specified  in  the  "United  States  Price" 
and  "Foreign  Market  Value"  sections  of 
this  notice. 

Both  Clabecq  and  Sidmar  reported 
sales  of  the  subject  merchandise  to 


related  parties  in  the  home  maricet  The 
Department's  methodology  for 
determining  whether  or  not  to  include 
these  transactions  in  our  calculations  of 
FMV  is  discussed  in  Appendix  II  to 
Cold-Rolled  Steel  From  Argentina, 
which  is  being  published  concurrently 
with  this  notice. 

Clabecq  and  FFC  failed  to  prepare 
their  model  match  concordances 
according  to  the  instructions  set  forth  in 
Appendix  V  to  our  antidumping 
questionnaire.  However,  because  of  the 
limited  number  of  U.S.  and  home 
market  models  involved,  and  the 
relatively  small  size  of  the  data  base,  we 
were  able  to  correct  both  companies' 
deficient  model  matching.  For  Clabecq, 
there  was  sufficient  information  on  the 
record  that  we  were  able  to  adj\ist  for 
differences  in  merchandise.  With 
respect  to  FFC,  where  the  corrected 
matching  methodology  resulted  in  the 
use  of  home  market  models  for  which 
difference  in  merchandise  data  was  not 
on  the  record,  statements  in  the 
questionnaire  response  implied  that,  as 
BIA,  these  model  matches  would  be 
adverse  to  respondent.  This  issue  will 
be  carefully  examined  at  verification. 

Clabecq  reported  U.S.  prices  and 
home  market  prices  on  di^erent  weight 
bases:  However,  because  statements  on 
the  record  by  Clabecq  indicate  that 
Clabecq's  improper  reporting  resulted  in 
higher  margins,  we  have  not  attempted 
to  adjust  the  reported  prices  to  correct 
for  this  inconsistency.  This  issue  will  be 
carefully  examined  at  verification. 

Because  Cockerill  Sambre  failed  to 
respond  to  our  questionnaire  with 
respect  to  hot-rolled  steel,  we  based  our 
determination  on  best  information 
available  (BIA)  pursuant  to  19  CFR 
353.37.  In  determining  what  to  use  as 
BIA,  the  Department  follows  a  two- 
tiered  methodology,  whereby  the 
Department  normally  assigns  lower 
margins  to  those  respondents  who 
cooperated  in  an  investigation  and 
margins  based  on  more  adverse 
assumptions  for  those  respondents  who 
did  not  cooperate  in  an  investigation.  A 
full  description  of  the  Department's  BIA 
methodology  is  included  in  Appendix  II 
to  Cold-Rolled  Steel  From  Argentina. 

In  this  case,  Cockerill  Sambre  has 
been  a  noncooperative  respondent  since 
it  did  not  respond  to  the  Etepartment's 
antidumping  questionnaire  for  hot- 
rolled  steel.  Therefore,  we  based  our 
determination  on  the  higher  of  (1)  the 
highest  margin  based  on  acceptable 
information  in  the  petition;  or  (2)  the 
margin  calculated  for  Sidmar  for  hot- 
rolled  steel  (the  other  respondent  in  that 
investigation).  We  did  not  consider 
petitioners'  December  30, 1992,  petition 


amendment  for  the  hot-rolled  steel 
preliminary  determination. 

United  States  Price 

For  Clabecq  steel  plate,  FFC  steel 

C'  ' )  and  Sidmar  cold-rolled  steel,  we 
d  USP  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act,  when  the  subject  merchandise  was 
sold  to  unrelated  purchasers  in  the 
United  States  prior  to  importation  and 
because  exporter's  sales  price 
methodology  was  not  otherwise 
indicated.  For  Sidmar  hot-rolled  and 
cold-rolled  steel,  where  certain  sales  to 
the  first  unrelated  purchaser  took  place 
after  importation  into  the  United  States, 
we  based  USP  on  exporter's  sales  price 
(ESP),  in  accordance  with  section  772(c) 
of  the  Act. 

In  accordance  with  section 
772(d)(1)(C)  of  the  Act,  we  added  to 
USP.  for  both  purchase  price  and  ESP 
comparisons,  the  amount  of  value- 
added  tax  (VAT)  that  would  have  been 
collected  had  the  exported  merchandise 
been  taxed.  Because  there  were  two 
VAT  rates  in  effect  during  the  POI,  we 
calculated  VAT  for  each  U.S.  sale  using 
the  rate  effective  on  the  date  of  the  U.S. 
sale.  Because  some  home  market  sales 
were  not  subject  to  VAT,  the  two  rates 
used  were  adjusted  to  reflect  the  average 
imposition  rate  of  VAT  on  home  market 
sales. 

A.  Clabecq 

For  Clabecq,  we  calculated  purchase 
price  based  on  packed,  f.o.b.  prices  to 
unrelated  customers  in  the  United 
States.  For  purposes  of  the  preUminaiy 
determination,  we  accepted  Clabecq's 
claim  that  sales  to  one  customer  were 
not  related  party  transactions.  We  made 
deductions,  where  appropriate,  for  the 
following  movement  charges  in 
accordance  with  section  772(d)(2)  of  the 
Act:  foreign  inland  freight  and  foreign 
brokerage  and  handling. 

We  recalculated  credit  expenses 
because  Clabecq's  reported  figures  were 
calculated  using  incorrect  credit  periods 
and  interest  rates. 

B.  Cockerill  Sambre 

To  calculate  USP  for  sales  of  hot- 
rolled  steel  by  Cockerill  Sambre,  we 
applied  BIA  as  detailed  in  Appendix  n 
to  Cold-Rolled  Steel  From  Argentina. 
Because  we  determined  BIA  to  be  the 
margin  calculated  for  Sidmar  for  hot- 
rolled  steel,  the  U.S.  prices  leading  to 
that  margin  are  discussed  in  part  D  of 
this  section,  below. 

C.FFC 

We  calculated  purchase  price  based 
on  c.i.f.,  duty  paid  prices  to  unrelated 
customers  in  the  United  States.  We 
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made  deductions,  wbere  appropriate, 
for  the  following  morement  charges  in 
accordance  with  section  772(d)(2)  of  the 
Act:  Foreign  inland  freight;  foreign 
brokerage  and  handling;  ocean  freight; 
marine  insurance;  U.S.  duties,  including 
harbor  maintenance  and  merchandise 
processing  fees;  and  U.S.  brokerage  and 
handling  charges. 

We  recalculated  inland  freight  charges 
to  be  VAT-exclusive  because  FFC's 
reported  home  market  prices  were 
inclusive  of  VAT  that  FFC  paid  on 
charges  for  freight  services. 

We  recalculated  the  credit  expenses 
because  FFCTs  reported  figures  were 
calculated  using  the  incorrect  interest 
rates. 

D.  Sidmar 

For  sales  of  cold-rolled  steel,  we 
calculated  purchase  price  based  on 
packed,  f.o.b.,  c&f  or  ci.f..  duty  paid 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  discounts,  and 
the  following  movement  charges  in 
accordance  with  section  772(d)(2)  of  the 
Act:  Foreign  inland  freight;  foreign 
brokerage  and  handling;  marine 
insurance;  ocean  freight;  wharfage;  U.S. 
duties;  harbor  maintenance  and 
merchandise  processing  fees;  U.S. 
brokerage  and  handling;  and  U.S.  inland 
freight. 

For  sales  of  both  hot-rolled  and  cold- 
rolled  steel,  we  calculated  ESP  based  on 
packed,  prepaid,  collect-at-customer.  or 
collect-at-plant  prices  to  unrelated 
customers  in  the  United  States.  We 
rnade  deductions,  where  appropriate. 
for  discounts,  and  for  the  following 
movement  charges  in  accordance  with 
section  772(e)  of  the  Act:  Foreign  inland 
freight;  foreign  brokerage  and  handling; 
ocean  freight;  marine  insurance;  U.S. 
duties,  including  harbor  maintenance 
and  merchandise  processing  fees;  U.S. 
brokerage  and  handling;  U.S.  inland 
freight  from  port  to  plant;  and  U.S. 
inland  freight  from  plant  to  customer. 
We  also  made  deductions,  where 
appropriate,  for  direct  and  indirect 
selling  expenses,  in  accordance  with 
section  772(e)  of  the  Act.  as  follows: 
Direct  expenses  including  credit,  related 
party  commissions,  Belgium-incurred 
warranty  expenses,  and  U.S.-incurred 
warranty  expenses;  and  indirect  selling 
expenses  including  inventory  carrying 
costs  and  product  liability  expenses. 

In  accoitiance  with  the  Department's 
instructions,  Sidmar  reported  full 
information  for  a  sample  of  its  POI  ESP 
sales  of  cold-rolled  pnsducts.  Therefore, 
in  calculating  the  overall  weighted- 
average  margin  percentage,  the  ESP 
L.argin  calculated  on  the  sample  sales 
was  weighted  by  the  quantity  reported 


for  the  entire  universe  of  Sidmar's  POI 
ESP  sales  of  cold-rolled  products. 

We  recalculated  Belgium-incurred 
warranty  expenses  because  the  figures 
reported  in  the  sales  listing  could  not  be 
reconciled  with  the  methodology 
reported  in  the  narrative  part  of 
Sidmar's  questionnaire  response.  We 
also  deducted  an  amount  for  U.S.- 
incurred  warranty  expenses  which 
Sidmar  reported  in  its  narrative,  but  did 
not  include  in  its  sales  listing.  We 
accepted  Sidmar's  claim,  for  purposes  of 
these  preliminary  determinations,  that 
commissions  paid  to  a  related  party  for 
sales  made  in  the  U.S.  were  at  arm's 
length.  For  both  hot-rolled  and  cold- 
rolled  products,  we  have  treated  the 
commission  expense  reported  in  the 
Sidmar's  U.S.  sales  Usting  as 
denominated  in  U.S.  dollars.  Although 
Sidmar's  computer  variable  description 
indicated  that  the  commission  amount 
was  denominated  in  Belgian  francs. 
Sidmar's  narrative  response  clearly 
indicated  that  the  figure  reported  was  in 
dollars.  * 

We  recalculated  credit,  which  Sidmar 
had  incorrectly  calculated  on  a 
discount-inclusive,  rather  than 
discount-net.  basis. 

In  addition,  we  made  further 
deductions,  where  appropriate,  for  all 
value  added  to  the  hot-rolled  and  cold- 
rolled  steel  in  the  United  States, 
pursuant  to  section  772(e)(3)  of  the  Act. 
The  value  added  consists  of  the  costs 
assaciated  with  the  production  of  the 
further  manufactured  products,  other 
than  the  costs  associated  with  the 
imported  flat-rolled  steel,  and  a 
proportional  amount  of  any  profit 
related  to  the  further  manufactiu^r. 
Profit  was  calculated  by  deducting  from 
the  sales  price  of  the  finished  product 
the  total  cost  of  production  of  the 
imported  product,  as  well  as  all 
applicable  movement  charges, 
discounts,  rebates,  and  commissions. 
The  total  profit  was  then  allocated 
proportionately  to  all  components  of 
cost.  Only  the  profit  or  loss  attributable 
to  the  value  added  was  deducted. 

In  determining  the  costs  incurred  to 
produce  the  hot-rolled  steel  or  cold- 
rolled  steel  product,  we  included  (1)  the 
costs  of  manufacture;  (2)  movement  and 
packing  expenses;  and  (3)  general 
expenses,  including  selling,  general,  and 
administrative  expenses,  and  interest 
expenses. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  foreign  market  value 
("FMV"),  for  each  respondent  and  eadi 
class  or  kind  of  merdiandise.  we 


compared  the  volume  of  home  market 
sales  of  the  subject  merchandise  to  the 
volume  of  third  country  sales  of  that 
merchandise,  in  accordance  with 
secUon  773(a)(1)(B)  of  the  Act.  We 
found  that  the  home  market  was  viable  *^ 
for  sales  of  steel  plate  by  Clabecq  and 
FFC  and  hot-rolled  steel  and  cold-rolled 
steel  by  Sidmar. 

In  accordance  with  19  CFR  353.58.  we 
compared  U.S.  sales  to  home  market 
sales  made  at  the  same  level  of  trade, 
where  possible.  Where  we  were  not  able 
to  match  at  the  same  level  of  trade,  we 
made  comparisons  without  regard  to 
level  of  trade. 

For  all  comparisons  to  purcha.se  price 
sales,  pursuant  to  section  773(8  )(4)(B) 
and  19  cm  353.56(a)(2),  we  made 
circumstance-of-sale  adjustments,  where 
appropriate,  for  differences  in  credit 
expenses.  For  all  respondents,  we  made 
circumstance-of-sale  adjustments  for 
differences  between  the  amount  of  VAT 
collected  on  home  market  sales  and  the 
amount  that  would  have  been  collected 
on  U.S.  sales  had  the  exported 
merchandise  been  taxed.  We  also  made 
adjustments,  where  appropriate,  for 
physical  differences  in  the  merchandise, 
in  accordance  with  19  CFR  353.57. 

For  Clabecq  and  Sidmar,  we  deducted 
home  market  packing  costs  and  added 
U.S.  packing  costs.  FFC  reported  that  it 
did  not  incur  packing  costs  on  U.S.  or 
honie  market  sales. 

We  calculated  FMV  based  on 
delivered  prices  (FFC);  delivered  or  ex- 
factory  prices  (Clabecq);  and  ex- works 
and  free  delivered  prices  (Sidmar).  All 
were  home  market  prices  to  unrelated 
customers  and/or  to  related  customers 
whose  sales  we  have  determined  to  be 
at  arm's  length,  as  discussed  in  the  "Fair 
Value  Comparisons"  section  of  this 
notice. 

A.  Clabecq 

With  respect  to  Clabecq's  steel  plate 
sales,  for  home  market  to  purchase  price 
comparisons,  we  made  deductions, 
where  appropriate  for  discounts, 
rebates,  and  foreign  inland  freight,  in 
accordance  with  section  773(a)(4)  of  the 
Act. 

We  also  deducted  from  FMV  the 
lesser  of  either  (1)  the  amount  of  the 
commission  paid  on  the  U.S.  sale;  or  (2) 
the  sum  of  the  weighted  average  of 
indirect  selling  expenses  paid  on  the 
home  market  sales,  in  accordance  with 
19  CFR  353.56(b)(1).  Home  market 
indirect  selling  expenses  consisted  of. 
where  appropriate,  product  liability 
premiumt. 

We  recalculated  credit  expenses 
because  Clabecq's  reported  figures  were 
calculated  using  incorrect  credit  periods 
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and  interest  rates,  and  were  not 
calculated  on  a  discount-net  basis. 

Since  there  were  no  warranty  claims 
made  with  respect  to  POI  sales  of  steel 
plate,  we  have  disallowed  Clabecq's 
reported  warranty  expense. 

Where  appropriate,  we  adjusted 
Clabecq's  reported  amount  for  similar 
merchandise  adjustment  as  described 
above  in  the  "Fair  Value  Comparisons" 
section  of  this  notice. 

B.  Cockerill  Sombre 

To  calculate  FMV  for  Cockerill 
Sambre,  we  applied  BIA  as  detailed  in 
Appendix  II  to  Cold-Rolled  Steel  firom 
Argentina.  Because  we  determined  BIA 
to  be  the  margin  calculated  for  Sidmar 
for  hot-rolled  steel,  the  FMVs  leading  to 
that  margin  are  discussed  in  part  D  of 
this  section,  below. 

C.FFC 

With  respect  to  FFC's  steel  plate  sales, 
for  home  market  to  purchase  price 
comparisons,  we  made  deductions, 
where  appropriate,  for  foreign  inland 
freight  and  quality  inspection  expenses. 

We  recalculatea  credit  using  the  home 
market  short-term  interest  rate  in  effect 
during  the  POI.  Where  appropriate,  we 
adjusted  FFC's  reported  amount  for 
similar  merchandise  adjustment  as 
described  above  in  the  "Fair  Value 
Comparisons"  section  of  this  notice. 

D.  Sidmar 

Sidmar  failed  the  arm's  length  test  for 
sales  of  cold-rolled  products  to  certain 
related  customers  in  the  home  market. 
As  a  result,  home  market  sales  to  those 
related  customers  were  not  used  in 
calculating  FMV.  For  U.S.  sales  that,  as 
a  result  of  this  exclusion,  no  longer  had 
a  model  match  using  Sidmar's 
concordance,  we  applied  BIA  as 
detailed  in  Appendix  II  to  Cold-Rolled 
Steel  From  Argentina. 

For  all  home  market  sales,  technical 
service  expenses  that  Sidmar  had 
reported  as  direct  selling  expenses  were 
reclassified  as  indirect  selling  expenses 
because,  based  on  Sidmar's  description, 
these  expenses  would  have  been 
incurred  regardless  of  whether  sales 
were  made. 

Finally,  Sidmar  claimed  that  end 
users  constitute  two  distinct  levels  of 
trade  based  upon  whether  or  not  the 
customer  is  a  part  of  the  automotive 
industry.  However,  since  Sidmar 
provided  insufficient  information  to 
support  its  claim  that  sales  to 
automotive  end  users  constitute  a  level 
of  trade  distinct  from  sales  to  other  end 
users,  we  have  considered  all  sales  to 
end  users  as  a  single  level  of  trade  for 
purposes  of  our  preliminary 
determinations. 


Purchase  Price  Compariaoiit 

With  respect  to  Sidmar's  cold-rolled 
sales,  for  home  market  to  purchase  price 
comparisons,  we  made  deductions, 
where  appropriate  for  discounts, 
rebates,  and  foreign  inland  freight. 

Pursuant  to  section  773(a)(4)TB)  and 
19  CFR  353.56(a)(2),  we  made 
circumstance-of-sale  adjustmeuts,  where 
appropriate,  for  differences  in  credit 
expenses,  differences  in  warranty 
expenses  (including  both  Belgium-  and 
U.S.-incurred  warranty  expenses),  and 
commissions. 

We  adjusted  for  commissions  as 
follows:  Where  commissions  were  paid 
on  some  home  market  sales  used  to 
calculate  FMV,  we  deducted  from  FMV 
both  (1)  indirect  selling  expenses 
attributable  to  those  sales  on  which 
commissions  were  not  paid;  and  (2) 
commissions.  The  total  deduction  was 
capped  by  the  amount  of  the 
commission  paid  on  the  U.S.  sale. 
Where  no  commissions  were  paid  on 
home  market  sales  used  to  calculate 
FMV,  in  accordance  with  19  CFR 
353.56(b)(1),  we  deducted  the  lesser  of 
either  (1)  the  amount  of  the  commission 
paid  on  the  U.S.  sale;  or  (2)  the  sum  of 
the  weighted  average  of  indirect  selling 
expenses  paid  on  the  home  market 
sales.  Home  market  indirect  selling 
expenses  included  advertising, 
technical  service  expenses,  warranty 
expenses,  and  inventory  carrying 
expenses.  Finally,  the  amount  of  the 
commission  paid  on  the  U.S.  sale  was 
added  to  FMV. 

We  recalculated  Belgium-incurred 
warranty  exf>enses  because  the  figures 
reported  in  the  sales  listing  could  not  be 
reconciled  to  the  methodology  reported 
in  the  narrative  part  of  Sidmar's 
questionnaire  response.  We  also 
deducted  an  amount  for  U.S.-incurred 
warranty  expenses  which  Sidmar 
reported  in  its  narrative,  but  did  not 
include  in  its  sales  listing,  We  accepted 
Sidmar's  claim,  for  purposes  of  these 
preliminary  determinations,  that 
commissions  paid  to  a  related  party  for 
sales  made  in  the  U.S.  were  at  arm's 
length. 

ESP  Comparisons 

With  respect  to  Sidmar's  hot-rolled 
sales,  for  home  market  to  ESP 
comparisons,  we  made  deductions, 
where  appropriate,  for  discounts, 
rebates,  and  foreign  inland  freight.  We 
also  deducted  dired  expenses  including 
warranty  expenses,  credit,  and 
commissions.  Finally,  we  deducted  the 
weighted-average  home  market  indirect 
selling  expenses,  including,  where 
appropriate,  advertising,  technical 
services  and  inventory  carrying  costs. 


Where  commissions  were  paid  in  both 
markets,  the  deduction  for  home  maiket 
indirect  selling  expenses  was  capped  by 
the  amount  of  indirect  selling  expianses 
incurred  on  U.S.  sales.  Otherwise,  the 
deduction  for  home  market  indirect 
selling  expenses  was  capped  by  the  sum 
of  U.S.  commissions  paid  (if  any)  and 
U.S.  indirect  selling  expenses,  in 
accordance  with  19  CFR  3S3.56(b)(l) 
and  (2). 

For  home  market  to  ESP  comparisons 
that  involved  further  manufacturing  in 
the  United  States,  the  cap  to  the 
deduction  for  home  market  indirect 
selling  expenses  was  the  portion  of  U.S. 
indirect  selling  expenses  and  the 
portion  of  commissions  (if  any) 
attributable  to  the  foreign-produced 
input  product. 

We  deducted  the  amount  of  VAT 
collected  on  home  market  sales  and 
added  the  amoimt  that  was  not  collected 
on  the  U.S.  sale  by  reason  of  exportation 
of  the  merchandise. 

We  recalculated  credit,  which  Sidmar 
had  incorrectly  caloilated  on  a 
discount-inclusive,  rather  than 
discount-net.  basis. 

For  hot-rolled  steel,  we  did  not 
deduct  amounts  for  related  party 
commissions  that  were  reported  as  third 
party  payments;  similarly,  for  cold- 
rolled  steel,  we  did  not  deduct  amounts 
for  related  party  commissions  that  were 
reported  as  rebates  and  third  party 
payments.  These  deductions  were 
denied  for  the  preliminary 
determination  because  Sidmar  did  not 
adequately  show  that  these  payments 
represented  arm's  length  transactions. 

Currency  Conversion 

We  made  currency  conversions  based 

on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  all  information  that 
we  determine  is  acceptable  for  use  in 
making  our  final  determinations. 

Critical  Circumstances 

Petitioners  allege  that  "critical 
circumstances"  exist  with  respect  to 
imports  of  hot-rolled  steel,  cold-rolled 
steel,  and  steel  plate  from  Belgium. 
Pursuant  to  section  733(e)(1)  of  the  Act, 
we  have  analyzed  the  allegations  using 
the  methodology  described  in  Appendix 
n  to  Cold-Rolled  Steel  From  Argentina. 

To  determine  whether  there  have 
been  massive  imports  of  hot-rolled  steel, 
cold-rolled  steel,  and  steel  plate,  we 
compared,  on  a  company-  and  class-or- 
kind-spedfic  basis,  export  volume  for 
the  five  months  subsequent  to  the  filing 
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of  the  petition  to  export  volume  for  the 
five  months  prior  to  the  filing  of  the 
petition,  using  data  submitted  by 
Clabecq,  FFC.  and  Sidmar. 

In  the  case  of  Sidmar.  we  found  that 
imports  of  the  hot-rolled  steel  and  cold- 
rolled  steel  during  the  period 
subsequent  to  receipt  of  the  petition 
have  been  massive.  Because  Cockerill 
Sambre  failed  to  participate  in  the 
investigation,  we  assume,  as  BIA,  that 
its  shipments  to  the  United  States  have 
also  been  massive  since  the  filing  of  the 
petition.  In  the  cases  of  Clabecq  and 
FFC,  we  found  that  imports  of  steel 
plate  during  the  period  subsequent  to 
receipt  of  the  petition  have  not  been 
massive. 

To  determine  whether  the  importers 
of  hot-rolled  steel  and  cold-rolled  steel 
ht)m  Belgium  knew,  or  should  have 
known,  that  the  products  were  being 
sold  at  less  than  fair  value,  we  first 
considered  the  preliminary  margins  in 
these  investigations,  as  discussed  in 
Appendix  II  to  Cold-Rolled  Steel  From 
Argentina.  The  margins  do  not  indicate 
that  importers  of  hot-rolled  steel  from 
Belgium  knew,  or  should  have  known, 
that  Cockerill  Sambre  and  Sidmar  were 
selling  that  product  at  prices  below 
FMV.  The  margin  for  cold-rolled  steel 
does  not  indicate  that  importers  of  cold- 
rolled  steel  fi-om  Belgium  knew,  or 
should  have  known,  that  Sidmar  was 
selling  that  product  at  prices  below 
FMV. 

Therefore,  we  must  determine 
whether  there  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  hot- 
rolled  steel  and  cold-rolled  steel  from 
Belgium.  In  this  case,  we  find  that  there 
is  a  history  of  dumping  of  hot-rolled 
steel  and  cold-rolled  steel  from  Belgium 
because  an  antidumping  duty  order  was 
issued  covering  imports  into  Mexico  of 
hot-rolled  steel  and  cold-rolled  steel 
fix)m  the  European  Community. 

Based  on  our  analyses,  we 
preliminarily  determine  that  critical 
circumstances  exist  with  respect  to  all 
companies'  imports  of  hot-rolled  steel 
and  cold-rolled  steel  from  Belgium.  We 
also  preliminarily  determine  that 
critical  circumstances  do  not  exist  with 
respect  to  imports  of  steel  plate  from 
Belgium. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  steel  plate  from  Belgium  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  For  imports  of 
cold-rolled  steel  and  hot-rolled  steel,  we 
are  directing  the  Customs  Service  to 


suspend  liquidation  of  all  entries  of  hot- 
rolled  steel  from  Belgium  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  90  days 
prior  to  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The 
Customs  Service  shall  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  preliminary  dumping 
margins,  as  shoivn  below,  lliis 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice. 


Producer/manulac- 
lurer/expoder 

WeigNetf- 
average 

margin  per- 
centage 

CrUtcal  Cir- 
cumstances 

Hol-Rolled  Sleet: 
CockaiM  Sambre  .... 

Sidmar 

AN  Others ™ 

4.87 
4.87 
4.87 

13.10 
13.10 

0.77 

11.07 

0.88 

Yes. 
Ye^ 
Yes 

Cotd-Rotted  Steal: 

.SWmar  

AM  Other* 

Yes. 
Yes. 

Steel  Ptate: 

Clabecq 

FFC 

AH  others 

No. 
No. 
No. 

Article  VI.  paragraph  5  of  the  General 
Agreement  on  Tariffs  and  Trade 
provides  that  "(n)o  product  •  *  •  shall 
be  subject  to  both  antidumping  and 
countervailing  duties  to  compensate  for 
the  same  situation  of  dumping  or  export 
subsidization."  This  provision  is 
implemented  by  section  772(d)(1)(D)  of 
the  Act.  Since  antidumping  duties 
cannot  be  assessed  on  the  portion  of  the 
margin  attributable  to  export  subsidies, 
there  is  no  reason  to  require  a  cash 
deposit  or  bond  for  that  amount. 

In  its  preliminary  affirmative 
determinations  in  the  concurrent 
countervailing  duty  investigations 
involving  sales  in  the  United  States  of 
hot-rolled  steel,  cold-rolled  steel,  and 
steel  plate  from  Belgium,  the 
Department  did  not  find  any  export 
subsidies.  Therefore,  we  did  not  need  to 
make  any  offset  to  the  AD  deposit  rate. 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determinations.  If  any  of  the  final 
determinations  are  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry 
before  the  later  of  120  days  after  the  date 
of  these  preliminary  determinations  or 
45  days  after  our  final  determinations. 

Public  Comment 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 


Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  nimiber; 
(2)  the  number  of  participants:  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

A  schedule  for  case  briefs,  rebuttal 
briefs,  and  hearings,  if  requested,  will  be 
published  at  a  later  date  after  all 
interested  parties  have  had  the 
opportunity  to  request  a  hearing. 

We  will  make  our  final 
determinations  by  the  135th  day  after 
the  publication  of  this  notice  in  the 
Federal  Register. 

These  determinations  are  published 
pursuant  to  section  733(f)  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated:  January  26, 1993. 
|os«ph  A.  Spetrini. 
Acting  Assistant  Secretary  for  Import 
Administration. 

jFR  Doc.  93-2419  Filed  2-3-93;  8:45  am) 
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[A-351-814.  A-351-<81S,  A-351-816,  and  A- 
351-8171 

Notice  of  Preliminary  Determination* 
of  Sales  at  L^ss  Than  Fair  Value  and 
Postponement  of  Final  Determinations: 
Certain  Hot-Roiled  Carbon  Steel  Fiat 
Products,  Certain  Cold-Rolled  Cart>on 
Steel  Flat  Products,  Certain  Corrosion- 
Resistant  Carbon  Steei  Rat  Products, 
and  Certain  Cut-to-Length  CartXMi 
Steel  Plate  From  Brazil 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 

EFFECTIVE  DATE:  February  4. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Harsh  or  Alain  Letort,  Office  of 
Agreements  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  202a0; 
telephone:  (202)  482-3793. 

PREUMINARY  DETERMINATIONS:  We 
preliminarily  determine  that  imports  of 
certain  hot-rolled  carbon  steel  flat 
products  (hot-rolled  steel),  certain  cold- 
rolled  carbon  steel  flat  products  (cold- 
rolled  steel),  certain  corrosion-resistant 
carbon  steel  flat  products  (corrosion- 
resistant  steel),  and  certain  cut-to-length 
carbon  steel  plate  (steel  plate)  frt)m 
Brazil  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV).  as  provided  in  section 
733  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  The  estimated 
margins  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 


Federal  Register  /  Vol.  58.  No.  22  /  Thuraday.  February  4.  1993  /  Notice 


7081 


CaM  History 

Since  the  initiation  of  these 
investig0tions  on  July  20, 1992  (57  FR 
33488,  July  29, 1992),  the  following 
events  have  occurred: 

On  August  14, 1992,  the  U.S. 
International  Trade  Commission  (ITC) 
issued  affirmative  preliminary  injury 
determinations  in  these  cases. 

On  August  10, 1992,  Companhia 
Siderurgica  Paulista  (COSIPA),  one  of 
the  respondents  named  in  the  petition, 
informed  the  Department  of  Commerce 
(the  Department)  that  it  had  not 
exported  the  subject  merchandise  to  the 
United  States  during  the  period  covered 
by  these  investigations.  Therefore,  on 
August  19, 1992,  the  Department 
presented  antidumping  duty 
questionnaires  to  the  two  remaining 
respondents,  Companhia  Siderurgica 
Nacional  (CSN}  and  Usinas  Siderurgicas 
de  Minas  Cerais,  S.A.  (USIMINAS).  We 
also  provided  CSN  and  USIMINAS  with 
a  standard  computer  program  for 
submitting,  on  an  optional  basis,  a 
completed  margin  analysis  along  with 
the  antidumping  duty  questionnaire 
responses. 

On  September  3, 1992.  petitioners 
requested  that  the  Department  expand 
the  period  of  investigation  (POI)  for 
COSIPA  only  in  order  to  capture  sales 
made  by  COSIPA  during  the  second  half 
of  1991.  Petitioners  alleged,  inter  alia. 
that  the  Department  could  not  capture  a 
representative  sample  of  Brazilian  steel 
exports  to  the  United  States  without 
including  sales  by  COSIPA,  which  has 
traditionally  been  a  high-volume  steel 
supplier  in  this  market.  On  September 
14, 1992,  the  Department  denied  this 
request,  on  the  grounds  that  none  of  the 
four  reasons  the  Department  normally 
requires  to  extend  the  period  of 
investigation  (long-term  sales  contracts, 
seasonal  sales  patterns,  custom  or 
special-order  sales,  or  unusual  sales 
depression  resulting  in  too  few  sales  for 
an  adequate  investigation)  were  present 
in  these  cases.  Subsequent  to  the 
decision  not  to  include  COSIPA  in  these 
investigations,  however,  several  facts 
came  to  the  Department's  attention 
which  warranted  revisiting  the  issue. 
These  facts  consisted  of  substantial 
shipments  by  COSIPA  of  the  products 
under  investigation  during  the  second 
half  of  the  POI  when,  by  COSIPA's  own 
admission,  there  should  have  been  no 
shipments  to  the  United  States  after 
March  1992.  On  October  8, 1992,  the 
E)epartment,  stating  that  a  POI  which 
did  not  capture  any  sales  by  COSIPA 
was  not  representative  of  the  normal 
pattern  of  trade  in  steel  products 
imported  from  Brazil,  expanded  the  POI 
(for  COSIPA  only)  to  the  period  July  1. 


1991  through  June  30. 1992.  and 
presented  an  antidumping  questionnaire 
and  model  computer  program  to 
COSIPA.  On  November  3, 1992.  COSIPA 
informed  the  Department  of  its  dedsion 
not  to  participate  in  these  investigations 
and  not  to  answer  the  questionnaire. 

CSN  and  USIMINAS  submitted  sales 
questionnaire  responses  in  October 
1992.  As  noted  above,  COSIPA  did  not 
submit  a  sales  questionnaire  response  to 
the  Department.  The  Department  issued 
supplemental  sales  questionnaires  in 
November  of  1992  to  CSN  and 
USIMINAS.  CSN  and  USIMINAS 
submitted  the  responses  to  these 
supplemental  questionnaires  in 
December. 

On  June  30, 1992.  petitionere  alleged 
that  COSIPA  and  USIMINAS  sold  cold- 
rolled  steel,  hot-rolled  steel,  and  steel 
plate  in  Brazil  at  prices  which  were 
below  the  cost  of  production.  On  July 
20, 1992,  the  Department  determined 
that  it  had  reasonable  grounds  to  believe 
or  suspect  that  USIMINAS  had  sold 
cold-rolled  steel  in  Brazil  below  cost, 
and,  therefore,  initiated  a  cost 
investigation  in  accordance  with  section 
773(b)  of  the  Act.  That  same  day,  the 
Department  determined  that  it  could  not 
initiate  a  cost  investigation  on  COSIPA 
or  on  hot-rolled  steel  and  steel  plate 
from  USIMINAS  because  petitionere 
had  reUed  for  their  home-market  price 
information  on  a  study  prepared  by  a 
consulting  firm  which  petitioners  were 
unwilling  to  identify.  The  Department 
issued  USIMINAS  section  D  of  the 
antidumping  questionnaire  for  cold* 
rolled  steel  only  on  August  19, 1992.  On 
October  13, 1992,  petitioners  pointed 
out  that  home-market  price  information 
in  USIMINAS'  own  response  to  section 
A  of  the  antidumping  questionnaire 
precisely  matched  the  price  information 
in  the  consulting  firm's  study.  On 
October  16, 1992,  the  Department 
determined— on  the  basis  of  (a)  the  new 
home-market  price  information 
provided  by  USIMINAS  in  its  response 
to  section  A  of  the  antidumping 
questionnaire,  and  (b)  the  cost  data 
contained  in  petitioners'  cost  allegation 
of  June  30, 1992— that  it  had  reasonable 
grounds  to  believe  or  suspect  that 
USIMINAS  had  sold  hot-rolled  steel  and 
steel  plate  in  Brazil  below  cost,  and. 
therefore,  initiated  additional  cost 
investigations  in  accordance  with 
section  773(b)  of  the  Act.  On  the  same 
date  the  Department  issued  section  D  of 
the  antidumping  questionnaire  to 
USIMINAS  for  those  products. 
USIMINAS  responded  to  section  D  on 
October  19, 1992,  for  cold-rolled  steel, 
and  on  December  7, 1992.  for  hot-rolled 
steel  and  steel  plate. 


On  July  14, 1992,  petitionen  alleged 
that  CSN  sold  corrosion-resistant  steel 
in  Brazil  at  prices  which  were  below 
CSN's  cost  of  production.  On  July  20. 
1992.  the  Department  determined  that  it 
could  not  initiate  •  cost  investieatioo 
because  petitioners  had  relied  rar  their 
home-market  price  information  on  a 
study  prepared  by  a  consulting  firm 
which  petitionen  were  unwilUng  to 
identify.  On  October  16, 1992. 
petitioners  pointed  out  that  home- 
market  price  information  in  CSN's  own 
response  to  section  A  of  the 
antidumping  questionnaire  precisely 
matched  the  price  information  in  the 
consulting  firm's  study.  On  October  21. 
1992,  the  Department  determined— on 
the  basis  of  (a)  the  new  home-market 
price  information  provided  by  CSN  in 
its  response  to  section  A  of  the 
antidumping  questionnaire,  and  (b)  the 
cost  data  contained  in  petitioners'  cost 
allegation  of  June  30, 1992— that  it  had 
reasonable  grounds  to  believe  or  suspect 
that  CSN  had  sold  corrosion-resistant 
steel  in  Brazil  below  cost,  and  initiated 
a  cost  investigation  in  accordance  with 
section  773(b)  of  the  Act.  The 
Department  issued  section  D  of  the 
antidumping  questionnaire  to  CSN  on 
October  21, 1992.  On  December  11. 
1992,  petitionere  alleged  that  CSN  sold 
hot-  and  cold-rolled  steel  in  Brazil  at 
prices  which  were  below  CSN's  cost  of 
production.  The  Department  is  currently 
reviewing  these  allegations. 

On  January  19, 1993,  petitionere 
requested  that,  for  any  of  these 
investigations  where  the  preliminary 
determination  is  negative,  the 
Department  postpone  the  final 
determination  until  not  later  than  135 
days  after  the  publication  after  the  date 
of  publication  of  the  preUminary 
determinations,  provided  that  similar 
requests  are  received  in  all  other 
concurrent  antidumping  investigations 
of  flat-rolled  steel  products  for  which 
the  preliminary  determinations  were 
affirmative. 

On  January  25, 1993,  petitionere 
amended  their  request  to  request 
unconditional  postponement  of  any  of 
these  investigations  where  the 
preliminary  determination  is  negative. 

Postponement  of  Final  Determinations 

Purauant  to  section  73S(aK2)(A)  of  the 
Act,  on  January  26, 1993,  CSN  and 
USIMINAS  requested  that,  in  the  event 
of  affirmative  preliminary 
determinations  in  these  investigations, 
the  Department  postpone  the  final 
determinations  to  135  days  after  the 
date  of  publication  of  the  affirmative 
preliminary  determinations.  Therefore, 
we  are  postponing  the  final 
determinations  until  the  135th  day  after 
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the  publication  of  this  notice  in  the 
Federal  Register. 

Scope  of  tlie  Investigations 

The  products  covered  by  these 
investigations  constitute  four  separate 
"classes  or  kinds"  of  meicliandise: 
Certain  cold-rolled  carbon  steel  flat 
products,  certain  hot-rolled  carbon  steel 
flat  products,  certain  corrosion-resistant 
carbon  steel  flat  products,  and  certain 
cut-to-length  carbon  steel  plate.  The  full 
description  of  the  subject  merchandise 
is  included  in  Appendix  I  to  the 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina,  which  is  being  published 
concurrently  with  this  notice. 

Period  of  Investigation 

The  POI  is  January  1, 1992  through 
June  30, 1992  for  CSN  and  USIMINAS. 
and  July  1. 1991  through  June  30, 1992 
for  COSIPA. 

Such  or  Similar  Comparisons 

We  have  determined  that  each  of  the 
classes  or  kinds  of  the  products  covered 
by  these  investigations  also  constitute  a 
single  category  of  such  or  similar 
merchandise.  Where,  within  a  class  or 
kind,  there  were  no  sales  of  identical 
merchandise  in  the  home  market  to 
compare  to  U.S.  sales,  we  made  similar 
merchandise  comparisons  on  the  basis 
of  the  criteria  defined  in  Appendix  V  to 
the  antidumping  duty  questionnaire, 
which  is  on  file  in  room  B-099  of  the 
main  building  of  the  Department  of 
Commerce. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  cold- 
rolled  steel,  hot-rolled  steel,  corrosion- 
resistant  steel,  and  steel  plate  from 
Brazil  to  the  United  States  were  made  at 
less  than  fair  value,  we  compared  the 
United  States  price  (USP)  to  the  foreign 
market  value  (FMV),  as  specified  in  the 
"United  States  Price"  and  "Foreign 
Market  Value"  sections  of  this  notice. 

CSN  and  USIMINAS  have  reported 
sales  of  the  subject  merchandise  to 
related  parties  in  the  home  market.  The 
Department's  methodology  for 
determining  whether  or  not  to  include 
these  transactions  in  our  calculations  of 
USP  and  FMV  is  discussed  in  Appendix 
II  of  the  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
fi-om  Argentina,  which  is  published 
concurrently  with  this  notice. 

Because  COSIPA  declined  to  answer 
the  Department's  questionnaire,  we 
based  our  preliminary  determinations 
for  that  company  on  the  best 
information  otherwise  available  (BLA). 


in  accordance  with  section  776(c)  of  the 
Act.  In  these  cases,  because  we  deemed 
COSIPA  to  be  uncooperative,  we  used  as 
BL\  the  highest  of:  (1)  The  dumping 
margins  calculated  in  the  petitions,  or 
(2)  the  highest  dumping  margin 
calculated  for  either  CSN  or  USIMINAS 
with  respect  to  the  relevant  class  or  kind 
of  merchandise. 

United  States  Price 

In  accordance  with  section  772(b)  of 
the  Act,  we  based  USP  for  both  CSN  and 
USIMINAS  on  purchase  price,  because 
the  subject  merchandise  was  sold  to 
unrelated  purchasers  in  the  United 
States  before  importation. 

We  made  several  additions  to 
purchase  price.  In  accordance  with 
section  772(d)(1)(C)  of  the  Act.  we 
added  to  USP  the  amount  of  certain 
value-added  and  indirect  taxes '  that 
would  have  been  collected  had  the 
Brazilian  government  taxed  the 
exported  merchandise.  In  the  case  of 
CSN  only,  we  added  the  ICMS  to  USP 
during  the  last  two  months  of  the  POI 
when  the  State  of  Rio  de  Janeiro 
imposed  this  tax  on  exported  as  well  as 
domestically  sold  products. 

We  made  additional,  company- 
specific  adjustments  as  follows: 

A.  CSN 

For  CSN,  we  calculated  purchase 
price  based  on  packed,  f.o.b.  or  c.  &  f. 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  foreign  inland 
freight,  foreign  inland  insurance, 
warehouse  expenses,  port  and  stevedore 
charges,  and  ocean  freight.  In  a  certain 
number  of  U.S.  sales  of  hot-  and  cold- 
rolled  steel,  where  the  date  of  shipment 
was  missing,  we  used  as  BLA  the 
weighted-average  of  the  movement 
charges  for  those  sales  where  the  date  of 
shipment  was  available  (see  below  the 
"Currency  Conversion"  section  of  this 
notice).  In  accordance  with  section 
772(d)(1)(B)  of  the  Act,  we  made  an 
addition  to  purchase  price  for  duty 
drawback,  i.e.,  import  duties  which 
were  rebated  or  not  collected  by  reason 
of  the  exportation  of  the  merchandise  to 
the  United  States. 


•  These  taxes  included: 

•  Fundo  de  Investimento  Social  (FINSOOAL).  or 
Social  Investment  Fund  Tax: 

•  Imposto  sobre  a  Circula^ab  do  Morcadorias  • 
ServiQos  (ICMS).  or  Tax  on  the  Qrculation  of 
Merchandise  and  Services,  the  State-level  value- 
added  tax: 

•  Imposto  sobre  Produlos  Industiializados  (IPI), 
or  Tax  on  Industrialized  Products,  the  Federal 
value-added  tax:  and 

•  Programa  de  Integracib  Social  (PIS),  or  Social 
Integration  Program  tax. 


B.  USIMINAS 

For  USIMINAS.  we  calculated 
purchase  price  based  on  packed,  c.  ft  f. 
"free  out"  prices  to  unrelated  customers 
in  the  United  States.  We  made 
deductions,  where  appropriate,  for 
foreign  inland  freight,  foreign  brokerage 
and  handling  charges,  and  ocean  freight 
We  did  not  make  the  upward  addition 
to  purchase  price  USIMINAS  had 
claimed  for  duty  drawback  since  the 
respondent  did  not  adequately 
document  or  support  its  claim. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  foreign  market  value 
(FMV),  we  compared  the  volume  of 
home-market  sales  of  the  subject 
merchandise  to  the  volume  of  third- 
country  sales  of  each  class  or  kind  of 
subject  merchandise,  in  accordance 
with  section  773(a)(1)(B)  of  the  Act.  We 
found  that  the  home  market  was  viable 
for  sales  of  hot-  and  cold-rolled  steel  by 
CSN  and  USIMINAS,  corrosion-resistant 
steel  by  CSN,  and  steel  plate  by 
USIMINAS. 

Publicly  available  information 
indicates  that  Brazil's  rate  of  inflation, 
as  measured  by  Brazil's  INPC  index 
("Indice  Nacional  dos  Pregos  ao 
Consumidor"^«quivalent  to  the 
Consumer  Price  Index  in  the  United 
States),  was  never  less  than  20  percent 
a  month  from  October  1991  through 
April  1992.  Furthermore,  in  each  of  the 
past  five  years,  Brazil's  annual  inflation 
rate  has  never  been  lower  than  225 
percent  (see  Conjuntura  Economica,  Sao 
Paulo,  May  1992,  p.  71).  Under  the 
circumstances,  we  have  determined  that 
Brazil's  economy  was  hyperinflationary 
during  the  POI.  In  accordance  with  past 
Department  practice,  and  in  order  to 
eliminate  the  distortional  effects  of 
hyperinflation,  we  calculated  separate 
weighted-average  FMV's  for  each  month 
of  the  POI  where  product  comparisons 
were  based  on  identical  products. 

Where  product  comparisons  were 
based  on  non-identical  (similar) 
merchandise,  we  used  home-market 
sales  of  similar  merchandise  in  the  same 
month  as  the  date  of  the  U.S.  sale,  as 
long  as  both  products  were  produced 
during  the  month  of  sale,  regardless  of 
the  destination.  We  required  that  both 
products  being  compared  be  produced 
during  the  month  of  the  U.S.  sale  in 
order  to  calculate  adjustments  for 
differences  in  the  physical 
characteristics  of  the  merchandise 
(diffmers)  based  on  actual  variable 
replacement  costs  of  manufacture. 
Differs  were  based  on  the  difiierence 
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between  the  variable  replacement  costs 
of  manufacture  on  the  date  of  sale. 

Where  no  home-market  sales  of 
similar  merchandise  were  available  for 
comparison  in  the  same  month  as  the 
U.S.  sale,  or  where  neither  product  was 
produced  during  the  month  of  sale, 
regardless  of  destination,  we  used 
constructed  value  (CV)  as  the  basis  for 
foreign  market  value. 

Because  of  Brazil's  hyperinflation,  we 
calculated  CV  on  a  monthly  basis,  rather 
than  on  a  six-month  basis  (as  is  our 
normal  practice),  based  on  replacement 
cost  of  production  during  the  month  of 
shipment  of  the  U.S.  sale  being 
compared.  

In  accordance  with  19  CFR  353.58.  we 
compared  U.S.  sales  to  home-market 
sales  made  at  the  same  level  of  trade. 
Where  we  were  imable  to  match  sales  at 
the  same  level  of  trade,  we  disregarded 
the  level  of  trade  in  our  comparisons. 

We  made  an  allowance  for  differences 
in  commissions  where  commissions 
were  paid  in  one  market  but  not  the 
other.  Pursuant  to  19  CFR  353.56(b)(1), 
we  limited  the  allowance  for  differences 
in  commissions  to  the  amount  of 
indirect  selling  expenses  actually 
incurred  in  the  other  market. 

We  also  adjusted  for  differences 
between  certain  value-added  and  other 
indirect  taxes  (FINSOaAL,  ICMS,  IPI, 
and  PIS]  on  home-market  sales  and  that 
amount  which  would  have  been 
collected  on  U.S.  sales  if  the  export 
sales  had  been  taxed.  Because  the  ICMS 
tax  rate  varies  with  the  destination  of 
the  merchandise  in  the  home  market, 
we  simply  deducted  the  ICMS  tax  from 
FMV  and  made  no  addition  for  that  tax 
to  USP,  except  for  CSN  during  the  last 
two  months  of  the  POI.  when  the  State 
of  Rio  de  Janeiro  imposed  the  ICMS  tax 
on  exported  as  well  as  domestically  sold 
merchandise.  We  also  made  a  diffmer 
adjustment,  in  accordance  with  19  CFR 
353.57. 

We  made  additional,  company- 
speciftc  adjustments  as  follows: 

A.  CSN 

Because  the  overwhelming  majority  of 
its  U.S.  sales  of  hot-  and  cold-rolled 
steel  products  had  identical  matches  in 
the  home  market,  CSN  did  not  quantify 
or  report  any  diffmers  for  the  small 
percentage  of  U.S.  sales  that  had  no 
identical,  but  rather  similar,  matches  in 
the  home  market.  For  those  sales,  we 
based  FMV  on  the  best  information 
olherwise  available,  in  these  cases  the 
highest  of  (1)  the  highest  non- 
aberrational  calculated  dumping  margin 
for  CSN,  or  (2)  the  average  of  all  the 
margins  in  the  petition  for  any 
company.  For  CSN,  we  calculated  FMV 
based  on  prices  charged  to  unrelated 


customers  in  the  home  market.  CSN  also 
sold  the  subject  merchandise  in  the 
home  market  to  a  related  end-user.  We 
did  not  apply  our  "arm's-length"  test  to 
those  related-party  sales  because  CSN 
made  no  attempt  to  substantiate  its 
claim  that  those  sales  were  in  fact  at 
arm's  length.  We  therefore  disregarded 
CSN's  related-party  home-market  sales. 
For  the  remainder  of  CSN's  U.S.  sales, 
we  calculated  FMV  based  on  at-sight, 
ex-works  prices  charged  to  unrelated 
customers  in  the  home  market.  Such 
prices  do  not  include  taxes,  packing,  or 
movement  expenses. 

We  made  deductions,  where 
appropriate,  for  discounts  and  rebates 
(except  those  rebates  that  did  not  affect 
the  unit  price  charged  to  the  customer, 
or  were  not  used  in  the  calculation  of 
the  gross  unit  price).  We  Added  U.S. 
packing  costs  to  the  unpacked  FMV. 

We  disallowed  the  circumstance-of- 
sale  adjustment  claimed  by  CSN  for 
differences  in  credit  expenses  between 
the  home  market  and  the  U.S.  market, 
because  CSN  calculated  credit  expenses 
and  credit  revenues  in  the  home  market 
on  a  different  basis  and  for  different 
periods  of  time,  and  because  CSN  did 
not  report  the  actual  credit  income  it 
earned. 

B.  Usiminas 

For  USIMINAS,  we  calculated  FMV 
based  on  prices  charged  to  unrelated 
customers  in  the  home  market. 
USIMINAD  also  sold  the  subject 
merchandise  in  the  home  market  to  a 
related  party  which  was  both  an  end- 
user  and  a  reseller  of  the  subject 
merchandise.  We  did  not  apply  our 
"arm's-length"  test  to  those  related- 
party  sales  because  USIMINAS  made  no 
attempt  to  substantiate  its  claim  that 
those  sales  were  in  fact  at  arm's  length. 
We  therefore  disregarded  USIMINAS' 
related-party  home-market  sales  where 
the  related  party  was  an  end-user. 
However,  we  did  consider  in  our 
calculations  sales  made  by  that  related 
party  to  unrelated  purchasers  in  the 
home  market.  We  also  disregarded 
home-market  sales  of  section-  and  third- 
quality  products  which  are  not 
comparable  to  the  merchandise  under 
investigation.  (See  Appendix  II  to  the 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina,  which  is  being  published 
concurrently  with  this  notice. 

For  USIMINAS,  we  calculated  FMV 
based  on  f.o.b.  prices  charged  to 
unrelated  customers  in  the  home 
market.  Such  prices  do  not  include 
ICMS,  IPI,  and  movement  expenses.  We 
added  U.S.  packing  costs  to  the 
unpacked  FMV. 


We  disallowed  USIMINAS'  claimed 
circumstance-of-sale  adjustment  for 
differences  in  credit  expenses  between 
the  U.S.  and  home  markets,  because  that 
company  did  not  report  interest 
revenue,  although  its  response  Indicates 
that  USIMINAS  charged  its  customers 
interest  on  home-market  sales. 

Cost  of  Production 

Based  on  petitioners'  allegations,  and 
in  accordance  with  section  773(b)  of  the 
Act.  the  Department  initiated 
investigations  to  determine  whether 
CSN's  home-market  sales  of  corrosion- 
resistant  steel  and  USIMINAS'  home- 
market  sales  of  hot-  and  cold-rolled  steel 
and  steel  plate  were  made  at  less  than 
the  cost  of  production  (COP). 

If  over  00  percent  of  a  respondent's 
sales  of  a  given  product  were  at  prices 
above  the  COP,  we  did  not  disregard 
any  below-cost  sales  because  we 
determine  that  the  respondent's  below- 
cost  sales  were  not  made  in  substantial 
quantities  nor  over  an  extended  period 
of  time.  If  between  10  and  90  percent  of 
a  respondent's  sales  of  a  given  product 
were  at  prices  above  the  COP,  we 
discarded  only  the  below-cost  sales  if 
made  over  an  extended  period  of  time. 
Where  we  found  that  more  than  90 
percent  of  respondent's  sales  of  a  given 
product  were  at  prices  below  the  COP, 
we  disregarded  all  sales  of  that  product 
made  in  substantial  quantities  over  an 
extended  period  of  time,  and  calculated 
FMV  based  on  constructed  value  (CV). 
We  disregarded  such  below-cost  sales 
because  the  respondents  failed  to 
demonstrate,  as  requested  by  the 
Department  in  the  COP  questionnaire, 
that  those  below-cost  sales  were  made  at 
prices  permitting  the  recovery  of  all 
costs  within  a  reasonable  period  of  time 
in  the  normal  course  of  trade. 

In  order  to  establish  that  sales  were 
made  over  an  extended  period  of  time, 
we  performed  the  following  analysis  on 
a  product-specific  basis:  (1)  If  a 
respondent  sold  a  product  in  a  single 
month  during  the  POI  and  any  of  those 
sales  were  below  the  COP,  or  (2)  if  a 
respondent  sold  a  product  during  two 
months  or  more  of  the  POI  and  any  of 
those  sales  were  below  the  COP  during 
any  two  of  those  months,  then  we 
deemed  below-cost  sales  to  have  been 
made  over  an  extended  period  of  time. 

We  calculated  the  COP  based  on  the 
sum  of  a  respondent's  cost  of  materials, 
fabrication,  general  expenses,  and 
home-market  packing.  We  adjusted 
respondents'  cost  data  as  described 
below. 

For  CSN,  the  Department  relied  on  the 
submitted  COP  and  CV  data  except  in 
those  cases  where  it  appeared  that  these 
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costs  were  not  appropriately  quantified 
and/or  valued. 

1.  CSN  reported  a  negative  interest 
expense  because,  according  to  its 
unaudited  interim  "correfao  integral" 
(constant  currency)  financial  statement 
for  the  first  six  months  of  1992.  interest 
income  exceeded  interest  expense 
during  the  POL  We  recalculated 
financial  expenses  as  a  percentage  of 
cost  of  goods  sold  (COGS),  based  upon 
CSN's  audited  "legislagao  societaria" 
(corporate  legislation)  financial 
statement  for  the  fiscal  year  ending  on 
December  31. 1991.  We  did  not  ofbet 
financial  expenses  with  short-term 
production-related  interest  income, 
since  CSN  did  not  separately  identify 
short-term  interest  income  in  its 
response. 

2.  CSN  reported  general  and 
administrative  expenses  (C&A)  based 
upon  its  unaudited  interim  "corre^o 
integral"  financial  statement  for  the  first 
six  months  of  1992.  We  recalculated 
GAA  as  a  percentage  of  OOGSbased 
upon  CSN's  audited  "legislayab 
societaria"  financial  statement  for  the 
fiscal  year  ending  on  December  31, 
1991.  We  adjusted  G&A  to  include 
social  contribution  expenses  and 
depreciation  relating  to  C&A. 

For  USIMINAS,  the  Department  relied 
on  the  submitted  COP  and  CV  data 
except  in  those  cases  where  it  appeared 
that  these  costs  were  not  appropriately 
quantified  and/or  valued. 

1.  USIMINAS  reported  a  negative 
interest  expense  because,  according  to 
its  unaudited  interim  "corre^ao 
integral"  financial  statement  for  the  firet 
six  months  of  1992,  interest  income 
exceeded  interest  expense  during  the 
POI.  We  recalculated  financial  expenses 
as  a  percentage  of  COGS,  based  upon 
USIMINAS'  audited  "legislavab 
sociataria"  financial  statement  for  the 
fiscal  year  ending  December  31, 1991. 
We  did  not  oHset  financial  expenses 
with  short-term  production-related 
interest  income,  since  USIMINAS  did 
not  separately  identify  short-term 
interest  income  in  its  response. 

2.  USIMINAS  reported  G&A  based 
upon  its  unaudited  interim  "corregab 
integral"  financial  statement  for  the  first 
six  months  of  1992.  We  recalculated 
G&A  as  a  percentage  of  COGS  based 
upon  USIMINAS'  audited  "legislagao 
societaria"  financial  statement  for  the 
fiscal  year  ending  December  31. 1991. 
We  adjusted  G&A  to  include  social 
contribution  expenses  and  depreciation 
relating  to  G&A.  We  also  included 
operating  expenses  net  of  other  income. 
Finally,  we  included  non-operating 
expenses  (net  of  non-operating  income) 
because  we  were  unable  to  determine 


whether  or  not  those  expenses  were 
related  to  operations. 

3.  We  included  in  COP  and  CV  for 
hot-  and  cold-rolled  steel  packing  costs 
which  USIMINAS  had  reported  in  its 
response  but  improperly  deducted  firom 
COP  and  CV.  We  made  no  addition  to 
COP  and  CV  for  packing  for  steel  plate 
because  USIMINAS  did  not  report 
packing  costs  for  steel  plate.  We  also 
includeid  inventory  holding  costs  in 
COP. 

4.  We  used  the  variable  PLATECOM 
(rather  than  the  variable  PLATEC0M2, 
as  suggested  by  the  respondent)  as  BIA 
for  the  cost  of  manufacture  for  steel 
plate  in  our  COP  and  CV  calculations, 
because  the  variable  PLATECOM2  was 
improperly  formatted  and  not  usable  in 
automated  data  processing. 

We  compared  nome-market  selling 
prices,  net  of  movement  charges, 
rebates,  and  invoice  corrections,  to  the 
COP  for  each  product.  We  found  that  for 
some  products,  more  than  90  percent  of 
the  sales  were  at  prices  above  the  COP. 
For  other  products,  there  were  fewer 
than  10  percent  of  sales  at  prices  above 
the  COP.  For  the  remainder  of  the 
products,  between  10  and  90  percent  of 
the  sales  were  at  prices  above  the  COP. 

Constructed  Value 

For  those  products  without  an 
adequate  number  of  sales  at  prices 
above  COP.  we  based  FMV  on 
constructed  value  (CV),  pursuant  to 
section  773(a)(2)  of  the  Act.  In 
accordance  with  section  773(e)  of  the 
Act,  we  based  CV  on  the  sum  of  the  cost 
of  materials,  fabrication,  general 
expenses,  profit,  and  U.S.  packing.  We 
adjusted  CV  as  discussed  in  the  "Cost  of 
Production"  section  of  this  notice.  In 
accordance  with  section  773(e)(l)(B)(i) 
of  the  Act,  for  general  expenses  we 
included  in  CV  the  respondents'  actual 
general  expenses  because  they  exceeded 
the  statutory  minimum  of  10  percent  of 
the  cost  of  manufacture.  In  accordance 
with  section  773(e)(l)(B)(ii)  of  the  Act, 
we  used  the  statutory  minimum  of  eight 
percent  for  profit. 

Pursuant  to  19  CFR  353.56,  when 
comparing  CV  to  purchase  price,  we 
made  circumstance-of-sale  adjustments, 
where  appropriate,  for  differences  in 
credit  expenses  and  commissions,  as 
explained  in  the  "Foreign  Market 
Value"  section  of  this  notice. 

We  were  unable  to  calculate  CV  for  a 
sinall  number  of  sales.  For  those  sales, 
we  based  FMV  on  BIA.  in  these  cases 
the  highest  of  (1)  the  highest  non- 
aberrational  calculated  dumping  margin 
for  the  appropriate  company  and 
product,  or  (2)  the  average  of  all  the 
margins  in  the  petition  for  any 
company. 


Currency  Conversion 

No  certified  rates  of  exchange,  as 
furnished  by  the  Federal  Reserve  Bank 
of  New  York,  were  available  for  the  POI. 
In  place  of  the  official  certified  rates,  we 
used  the  daily  official  exchange  rates — 
the  "sell"  rate— for  Brazilian  cruzeiros 
as  published  by  the  Banco  Central  do 
Brasil. 

In  hyperinflationary  economies,  the 
Department  ordinarily  converts 
movement  charges  on  U.S.  sales  on  the 
date  these  charges  become  payable.  In 
these  cases,  tve  converted  diarges  on 
U.S.  sales  on  the  date  of  shipment, 
which  is  the  closest  approximation  to 
the  date  the  charges  become  payable. 

Verification 

As  provided  in  section  766(b)  of  the 
Act,  vi9  will  verify  all  information  that 
we  determine  is  acceptable  for  use  in 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  cold-rolled  steel,  hot-rolled 
steel,  corrosion-resistant  steel,  and  steel 
plate  from  Brazil  that  are  entered,  or 
withdrawn  bom  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  preliminary 
dumping  margins,  as  shown  below.  This 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  The  LTFV 
margins  are  as  follows: 


Walghiad 

Producsr/cnanuiacturar/exportar 

avara^e 
margin  par- 

cant) 

Cenain  Hot-Roflad  Caitwn  Stsel  Flai 

Products: 

CSN 

25.47 

COSIPA 

87.00 

USIMINAS   ,..,... 

24.16 

All  Others 

45.54 

Certain  CoW-RoMed  Caitxxi  Steel  Flat 

Products: 

CSN  _„ 

8.47 

COSIPA 

88.00 

USIMINAS 

23.54 

AU  Oth«« „... 

40.00 

Certain   Corrosion-Resistant   Caitxm 

Steal  Flat  Products: 

CSN 

56.96 

All  Others  ...„ 

56.96 

Certain  Cut-lo-Langth  Cartwn  Slaal 

Ptete: 

COSIPA :.„ 

109.00 

USIMINAS  __. -. 

37.72                   j 

All  Oihan „ 

73.36                  j 

The  products  under  investigation  are 
also  subject  to  concurrent 
countervailing  duty  investigations. 
Article  V1 15  of  the  General  Agreement 
on  Tariffs  and  Trade  provides  that  "[n)o 


product  *  *  *  shall  be  subject  to  both 
antidumping  and  countervailing  duties 
to  compensate  for  the  same  situation  of 
dumping  or  export  subsidization."  This 
provision  is  implemented  by  section 
772(d)(1)(D)  of  the  Act.  Since 
antidumping  duties  cannot  be  assessed 
on  the  portion  of  the  margin  attributable 
to  export  subsidies,  there  is  no  reason  to 
require  a  cash  deposit  or  bond  for  that 
amount.  The  Department  has 
determined,  in  its  Preliminary 
Affirmative  Coimtervailing  Duty 
Determination  (sic)  and  Alignment  of 
Final  Ck)untervailing  Duty 
Determinations  With  Final 
Antidumping  Duty  Determinations: 
Certain  Steel  Products  from  Brazil  (57 
FR  57806— December  7, 1992),  that  the 
products  under  investigation  benefitted 
from  export  subsidies  under  two 
different  programs.  One  program, 
however,  was  terminated  on  December 
31, 1991,  and  the  other  program  resulted 
in  a  subsidy  which  was  de  minimis.  The 
cash  deposit  rate  for  both  programs  was 
therefore  zero.  Accordingly,  no 
adjustment  to  the  dumping  margin  is 
required. 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determinations  are  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry 
before  the  later  of  120  days  afier  the  date 
of  these  preliminary  determinations  or 
45  days  after  our  final  determinations. 

Public  Comment 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

A  schedule  for  case  briefs,  rebuttal 
briefs,  and  hearings,  if  requested,  will  be 
published  at  a  later  date  after  all 
interested  parties  have  had  the 
opportunity  to  request  a  hearing.  We 
will  make  our  final  determinations  in 
these  cases  by  June  12, 1993. 

These  determinations  are  published 
pursuant  to  section  733(f)  of  the  Act  and 
19  CFH  353.15(a)(4). 


Dated:  January  26, 1993. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 
(FR  Doc  93-2420  Filed  2-3-93;  8:45  am) 

BILUNO  CODE  3610-OS-P 

[A-122-820.  A-122-821.  A-122-«22.  and  A- 
122-823] 

Notice  of  Preliminary  Determinations 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Hot-Rolled  CartXMi  Steel  Rat 
Products,  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products,  Certain  Corrosion- 
Resistant  Cartx>n  Steel  Flat  Products, 
and  Certain  Cut-to-Length  Cart>on 
Steel  Plate  From  Canada 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  4, 1993. 
FOR  FURTHER  INFGRMATKM  CONTACT:  Jean 
Kemp  or  Art  Stem,  Office  of  Agreements 
Compliance,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-3793. 

PREUMINARY  OETERMiNATIONS:  We 
preliminarily  determine  that  imports  of 
certain  hot-rolled  carbon  steel  fiat 
products  (hot-rolled  steel),  certain  cold- 
rolled  carbon  steel  fiat  products  (cold- 
rolled  steel),  certain  corrosion-resistant 
carbon  steel  flat  products  (corrosion- 
resistant  steel),  and  certain  cut-to-length 
carbon  steel  plate  (steel  plate)  from 
Canada  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV),  as  provided  in  section 
733  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  The  estimated 
margins  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

Since  the  initiation  of  these 
investigations  on  July  20, 1992,  (57  FR 
33488,  July  29, 1992),  the  following 
events  have  occurred: 

On  July  29, 1992,  the  Department  of 
Commerce  (the  E)epartment)  published 
in  the  Federal  Register  notice  of  an 
addendum  to  its  notice  of  initiations. 
The  addendum  explained  that  a 
company  that  decided  to  participate  in 
an  investigation  as  a  voluntary 
respondent  would  be  considered  a 
mandatory  respondent  once  it  had 
submitted  a  questionnaire  response. 

On  August  14,  1992,  the  U.S. 
International  Trade  Commission  (ITC) 
issued  affirmative  preliminary  injury 
determinations  in  these  cases. 

The  following  producers  and/or 
fabricators  of  the  subject  merchandise 


volimtarily  asked,  prior  to  the  August  7, 
1992  deadline  for  such  requests,  to 
receive  questionnaires  in  mis 

firoceeding:  Algoma  Steel,  Inc. 
Algoma),  and  Continuoiu  CoIot  Coat. 
Ltd.  (CCC).  The  following  service 
canters  also  asked,  prior  to  August  7. 
1992,  to  receive  questionnaires:  Fedmet, 
Forsythe,  Makagon.  Manitoba  Rolling 
Mills  (MRM),  Renown  Steel  (Renown), 
and  Samuel.  On  August  18, 1992,  the 
Department  determined  which 
companies  would  be  required  to 
respond,  and  decided  not  to  accept 
voluntary  responses  from  any  service 
centers. 

On  August  19, 1992,  the  Department 
presented  an  antidumping  duty 
questionnaire  to  Cold  Metal  Products, 
Inc.  (CMP)  for  cold-rolled  steel,  Dofasoo, 
Inc.  (Dofasco)  for  hot-rolled  steel,  cold- 
rolled  steel,  and  corrosion-resistant 
steel,  IPSCO,  Inc.  (IPSCO)  for  steel  plate. 
Sidbec-Dosco,  Inc.  (Sidbec-Dosco)  for 
cold-rolled  steel,  and  Stelco,  Inc. 
(Stelco)  for  hot-rolled  steel,  cold-rolled 
steel,  corrosion-resistant  steel,  and  steel 
plate. 

Within  each  class  or  kind  of 
merchandise,  these  respondents 
accounted  for  at  least  60  percent  of  the 
exports  of  the  subject  merchandise  to 
the  United  States  during  the  period  of 
investigation  (POI).  We  also  provided 
these  respondents  with  a  standard 
computer  program  for  submitting,  on  an 
optional  basis,  a  completed  margin 
analysis  along  with  the  antidumping 
duty  questionnaire  responses.  In 
addition,  we  provided  questionnaires  to 
companies  that  had  notified  us  of  their 
intent  to  submit  voluntary  response  for 
certain  classes  or  kinds  of  merchandise, 
as  follows:  Ipsco  for  the  hot-rolled  steel 
investigation  and  Algoma  for  the  steel 
plate  investigation.  Ipsco  had  already 
been  named  as  a  mandatory  respondent 
in  the  investigation  of  steel  plate. 

Since  the  Department  determined  at 
initiation  that  it  had  reasonable  grounds 
to  believe  or  suspect  that  Stelco  had 
sold  steel  plate  in  Canada  at  prices 
which  were  below  Stelco 's  cost  of 
production,  the  Department  initiated  an 
investigation  of  Stelco's  sales  of  steel 
plate  (57  FR  33488.  July  29,  1992)  and 
presented  section  D  (cost  of  production 
section)  of  the  antidumping  duty 
questionnaire  to  Stelco  on  August  19. 
1992.  However,  on  October  20, 1992, 
Stelco  informed  the  Department  that  it 
was  unable  to  respond  to  section  D  of 
the  questionnaire. 

On  August  20, 1992,  the  Department 
determined  it  would  not  accept  a 
voluntary  antidumping  response  from 
CCC  because  it  was  related  to  Stelco 
during  the  period  of  investigation  and 
its  sales  would  be  investigated  as  part  of 
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Stelco's  response.  On  September  2. 
1992,  Algooia  withdrew  its  request  for 
voluntary  respondent  status  in  a  timely 
fashion.  On  September  4, 1992,  MRM 
withdrew  its  request  for  voluntary 
respondent  status  in  a  timely  fashion. 

On  September  17. 1992,  the 
Department  presented  to  CMP  and 
IPSCO  section  E  of  the  antidumping 
questionnaire,  which  concerns  mrtner 
manufacturing  in  the  United  States. 
CMP  and  IPSCO  submitted  Section  E 
responses  on  October  28. 1992. 

The  Department  received  sales 
questionnaire  responses  from 
respondents  on  the  following  dates: 
September  3,  October  20  and  October 
28. 1992  (CMP):  September  3. 1992.  and 
October  20, 1992  (Dofasco);  September 
3. 1992.  and  October  20, 1992  (IPSCO); 
September  4, 1992,  and  October  20. 
1992  (Sidbec-Dosco);  and  September  11. 

1992  (Stelco).  The  Department  issued 
supplemental  questionnaires  on  the 
following  dates:  November  10, 1992, 
December  16, 1992.  and  January  6. 1993 
(CMP);  November  10, 1992  (Dofasco); 
November  6. 1992  (IPSCO);  October  9. 
1992,  November  10, 1992,  and 
December  15. 1992  (Sidbec-Dosco);  and 
November  10, 1992  (Stelco).  The 
Department  received  responses  to  these 
supplemental  questionnaires  on  the 
following  dates:  November  27, 1992, 
and  December  21, 1992  and  January  22, 

1993  (CMP);  November  25, 1992. 
December  3  and  21. 1992  (Dofasco); 
November  24, 1992,  and  December  21. 
1992  (IPSCO);  October  22. 1992, 
November  25, 1992,  and  December  21. 
1992  (Sidbec-Dosco);  and  November  25. 
1992  (Stelco). 

On  December  11, 1992,  we  notified 
respondents  that  we  would  allow 
additional  time  (until  December  21. 
1992)  for  them  to  provide  additional 
information  and  remedy  deficiencies  in 
their  responses,  but  that  we  would  not 
use  December  21,  1992,  submissions  for 
our  preliminary  determinations. 

Due  to  time  constraints,  the 
Department  is  not  using  the  following 
supplemental  resp>onses  received  too 
late  to  be  considered  for  these 
preliminary  determinations:  December 
21, 1992  and  January  22, 1993  (CMP); 
December  21, 1992  (Dofasco);  December 
21. 1992  (IPSCO);  and  December  21. 
1992  (Sidbec-Dosco).  This  information 
will,  however,  be  considered  for  the 
flnal  determinations  subject  to 
veriRcation  and  comment. 

On  November  21,  1992.  the  United 
Steelworkers  of  America  (AFL-CIO/ 
CLC)  (Steelworkers),  a  certiHed  union 
representative  of  an  industry  whose 
workers  are  engaged  in  the  manufacture 
of  production  of  subfect  merchandise  in 
the  United  States,  entered  an 


appearance  as  a  co-petitioner  in  this 
investigation.  The  petition  was 
amended  to  indude  the  Steelworkers  as 
co-petitioners  on  December  16, 1992. 
Petitioners  alleged  that  respondents 
had  sold  the  following  products  in 
Canada  at  prices  below  each  company's 
cost  of  production  on  the  following 
dates: 
CMP:  Cold-rolled  steel  (December  8. 

1992); 
Dofasco:  Hot-rolled  steel  (Decembw  14, 

1992); 
IPSCO:  Hot-rolled  steel  and  steel  plate 

(December  14. 1992); 
Sidbec-Dosco:  Cold-rolled  steel 

(December  1.1992); 
Stelco:  Hot-rolled  steel,  cold-rolled  steel 

and  corrosion-resistant  steel 

(December  14, 1992). 
The  Department  is  considering  these 
cost  allegations.  If  we  determine  that  we 
have  reasonable  grounds  to  believe  or 
suspect  that  respondents  sold  one  or 
more  of  the  above  products  in  Canada 
below  cost,  we  will  initiate  additional 
cost  investigations,  as  appropriate,  in 
accordance  with  section  773(b)  of  the 
Act  and  issue  section  D  of  the 
antidumping  questionnaire. 

On  January  5, 1993,  the  Department 
informed  Stelco  that,  because  it  had  not 
responded  to  section  D  of  the 
questionnaire  with  regard  to  the  steel 
plate  investigation.  Stelco  would  not 
receive  any  supplemental 
questionnaires  on  its  sales  data  for  steel 
plate. 

Scope  of  the  Investigations 

The  products  covered  by  these 
investigations  constitute  four  se(}arate 
"classes  or  kinds"  of  merchandise: 
certain  hot-rolled  carbon  steel  flat 
products,  certain  cold-rolled  carbon 
steel  flat  products,  certain  corrosion- 
resistant  carbon  steel  flat  products,  and 
certain  cut-to-length  carbon  steel  plate. 
The  full  description  of  the  subject 
merchandise  is  included  in  Appendix  I 
to  the  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina,  published  concurrently 
with  this  notice. 

Period  of  Investigation 

The  POI  is  January  1. 1992.  through 
June  30, 1992. 

Such  or  Similar  Comparisons 

We  have  determined  that  each  of  the 
classes  or  kinds  of  the  products  covered 
by  these  investigations  also  constitute  a 
single  category  of  such  or  similar 
merchandise.  Where,  within  a  class  or 
kind,  there  were  no  sales  of  identical 
merchandise  in  the  home  market  to 
compare  to  U.S.  sales,  we  made  similar 


merchandise  comparisons  on  the  basis 
of  the  criteria  defined  in  Appendix  V  to 
the  antidumping  duty  questionnaire, 
which  is  on  file  in  room  B-099  of  the 
main  building  of  the  Department  of 
Commerce.  Dofasco.  Sidbec-Dosco,  and 
IPSCO  sold  non-prime  (secondary) 
merchandise  in  the  United  States  and/ 
or  Canada  during  the  period  of 
investigation.  For  a  discussion  of  our 
treatment  of  these  sales  see  the  section 
on  "Evaluation  of  Non-Prime  Material" 
in  Appendix  n  to  the  Preliminary 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  from  Argentina, 
published  concurrently  with  this  notice. 

Best  In£9rmation  Available 

In  accordance  with  section  776(c)  of 
the  Act,  we  have  determined  that  the 
use  of  best  information  otherwise 
available  (BIA)  is  appropriate  for 
Stelco's  steel  plate  determination  and 
that  partial  BIA  is  appropriate  for  CMP. 
and  Sidbec-Dosco's  cold-rolled 
investigations  and  Stelco's  hot-rolled 
investigation.  For  a  discussion  of  our 
general  application  of  BIA.  see  the 
section  on  "Best  Information  Available" 
in  Appendix  II  to  the  Preliminary 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  from  Argentina, 
published  concurrently  with  this  notice. 

Because  Stelco  failed  to  respond  to 
the  Department's  section  D  (cost  of 
production)  questionnaire  for  the 
investigation  on  steel  plate,  and  because 
this  failure  was  so  significant  as  to 
render  the  entire  response  inadequate, 
therefore,  as  best  information  available, 
we  are  using  the  highest  margin  in  the 
petition  on  steel  plate  from  Canada, 
which  is  68.7  percent. 

On  October  28, 1992,  CMP  responded 
to  the  Department's  section  C  (U.S. 
sales)  questionnaire  for  exporter's  sales 
price  transactions  (ESP)  in  an  untimely 
fashion.  The  Department,  however, 
allowed  all  respondents  the  opportunity 
to  remedy  any  deficiencies  by  December 
21, 1992.  Therefore,  the  Department  will 
use  CMP's  ESP  submission  for  the  final 
determination,  subject  to  comment  and 
verification,  but  will  apply  BIA  to 
CMP's  ESP  sales  for  the  preliminary 
determination. 

In  addition,  because  CMP  had  U.S. 
sales  with  product  matches  that  did  not 
meet  the  Department's  20-percent 
difference  in  merchandise  test  for 
similar  merchandise  and  because  CMP 
did  not  provide  constructed  value  data, 
we  are  applying  a  BIA  margin  for  those 
U.S.  sales.  See  "Constructed  Value" 
section  below.  As  best  information 
available,  for  both  CMFs  ESP  sales  and 
its  unmatched  U.S.  sales,  we  are  using 


for  the  preliminary  detennination  the 
average  rate  from  the  petition  for  cold* 
rolled  steel  from  Canada,  45.73  percent 

Because  Sidbec-Dosco  also  bad  U.S. 
sales  with  product  matches  that  did  not 
meet  the  Department's  20-percent 
difference  in  merchandise  test  for 
similar  merchandise  and  because 
Sidbec-Dosco  did  not  provide 
constructed  value  data,  we  are  applying 
a  BIA  margin  for  those  U.S.  sales.  As 
best  information  available,  for  Sidbec- 
Dosco's  unmatched  U.S.  sales,  we  are 
using  for  the  preliminary  determination 
the  average  rate  from  the  petition  for 
cold-rolled  steel  from  Canada,  45.73 
percent. 

Because  Stelco  did  not  provide 
adequate  difference  in  merchandise 
adjustment  data  for  the  Department  to 
conduct  its  20-percent  di^erence  in 
merchandise  test  for  similar 
merchandise,  and  because  Stelco  did 
not  provide  constructed  value  data,  we 
are  applying  a  BIA  margin  for  those  U.S. 
sales  of  hot-rolled  steel,  cold-rolled  steel 
and  corrosion-resistant  steel  with  no 
matches.  See  "Constructed  Value" 
section  below.  As  best  information 
available,  for  Stelco's  unmatched  U.S. 
sales  of  hot-rolled  steel,  we  are  using  for 
the  preliminary  determination,  the 
highest  non-ab<9rrant  transaction  margin 
calculated  for  Stelco  from  among  the 
sales  of  hot-rolled  steel  where  we  were 
able  to  calculate  a  margin,  which  was 
46.07  percent.  As  best  information 
available,  for  Stelco's  immatched  U.S. 
sales  of  cold-rolled  steel,  we  are  using 
for  the  preliminary  determination,  the 
average  rate  from  the  petition  for  cold- 
rolled  steel  from  Canada,  45.73  percent. 
As  best  information  available,  for 
Stelco's  unmatched  U.S.  sales  of 
corrosion-resistant  steel,  we  are  using 
for  the  preliminary  determination,  the 
highest  non-aberrant  transaction  margin 
calculated  for  Stelco  from  among  the 
sales  of  corrosion-resistant  steel  where 
we  were  able  to  calculate  a  margin, 
which  was  35.01  percent. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  hot- 
rolled  steel,  cold-rolled  steel,  corrosion- 
resistant  steel,  and  steel  plate  from 
Canada  to  the  United  States  were  made 
at  less  than  fair  value,  we  compared  the 
United  States  price  (USP)  to  the  foreign 
market  value  (FMV),  as  specified  in  the 
"United  States  Price"  and  "Foreign 
Market  Value"  sections  of  this  notice. 

Dofasco,  Sidbec-Dosco,  and  Stelco 
reported  sales  of  the  subject 
merchandise  to  related  parties  in  the 
home  market.  The  Department's 
methodology  for  determining  whether 
or  not  to  include  home  market  sales  to 
related  parties  in  oiu  calculations  of 


USP  and  FMV  is  discussed  In 
Preliminary  Determinations  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina,  pubUshed  concurrently  with 
this  notice. 

United  Stales  Price 

We  based  USP  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act,  when  the  subject  merchandise  was 
sold  to  unrelated  purchasers  in  the 
United  States.  For  CMP.  IPSCO.  and 
Stelco,  where  certain  sales  to  the  first 
unrelated  purchaser  took  place  after 
importation  into  the  United  States,  we 
based  USP  on  ESP,  in  accordance  with 
section  772(c)  of  the  Act. 

In  accordance  with  section 
772(d)(1)(C)  of  the  Act.  we  added  to 
USP  the  amount  of  value-added  tax 
(VAT)  that  would  have  been  collected 
had  the  exported  merchandise  been 
taxed.  Canada  imposes  a  seven-percent 
goods  and  services  tax  (GST)  on 
products  that  are  not  exported. 

We  made  additional,  company- 
specific  adjustments  as  follows: 

A.  CMP 

For  CMP's  sales  of  cold-rolled  steel, 
we  calculated  purchase  price  based  on 
packed,  f.o.b.  prices  to  unrelated 
customers  in  the  United  States.  We 
made  deductions,  where  appropriate, 
for  cash  discounts,  foreign  inland 
freight,  U.S.  brokerage,  and  U.S.  duties. 

GMP  reported  its  ESP  sales  data  in  an 
untimely  fashion  (See  "Best  Information 
Available"  section).  Because  we  are  not 
considering  CMP's  ESP  sales  data  for 
this  preliminary  determination,  we 
based  our  antidumping  margins  for 
CMP's  ESP  sales  on  BIA  in  accordance 
with  19  CFR  353.37(a).  For  CMP's  ESP 
sales  we  applied  the  average  rate  for 
cold-rolled  steel  fit>m  the  petition,  45.73 
percent. 

B.  Dofasco 

For  Dofasco's  sales  of  hot-rolled  steel, 
cold-rolled  steel,  and  corrosion-resistant 
steel,  we  calculated  purchase  price 
based  on  prices  to  unrelated  customers. 
We  made  deductions,  where 
appropriate,  for  cash  and  other 
discounts,  rebates,  and  the  following 
movement  charges:  Foreign  brokerage, 
handling  charges,  Foreign  inland 
freight,  U.S.  duty,  U.S.  inland  fr«ight 
and  U.S.  brokerage  and  handling 
charges. 

C.  IPSCO 

For  IPSOO's  sales  of  hot-rolled  steel 
and  steel  plate,  we  calculated  purchase 
price  based  on  packed,  f.o.b.  and  freight 
included  prices  to  unrelated  customers 
in  the  United  States.  We  made 


deductions,  where  appropriate,  for 
discounts,  U.S.  Inland  freight.  U.S. 
brokerage,  and  U.S.  duty. 

We  calculated  ESP  for  sales  of  hot* 
rolled  steel  and  steel  plate  based  oo 
packed,  ex-U.S.  warehouse  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  discounts,  fi«ight  to 
customer,  freight  to  stockpoint,  U.S. 
inland  freight.  U.S.  brokerage,  U.S.  duty. 
U.S.  warehousing  expenses,  inventory 
carrying  costs,  credit.  U.S.  commissions, 
and  U.S.  incurred  indirect  selling 
expenses. 

In  addition,  where  appropriate,  we 
made  further  deduction  for  all  value 
added  to  hot-rolled  steel  in  the  United 
States,  pursuant  to  section  772(e)(3)  of 
the  Act.  The  value  added  consists  of  the 
costs  of  materials,  fabrication,  and 
general  expenses  associated  with  the 
production  of  the  further  manufactured 
not-rolled  steel  in  the  United  States,  and 
a  proportional  amount  of  profit  related 
to  the  further  manufacture.  Profit  was 
calculated  by  deducting  all  appUt:able 
expenses  from  the  sales  price  of  the  hot- 
rolled  steel.  The  total  profit  was  then 
allocated  proportionally  to  all 
components  of  cost.  Only  the  profit 
attributable  to  the  value  added  was 
deducted. 

In  determining  the  costs  incurred  to 
produce  the  further  manufactured  hot- 
rolled  sheet,  the  Department  included 
(1)  the  costs  of  manufacture,  (2) 
movement  and  packing  expenses,  and 
(3)  general  expenses.  Including  selling, 
general  and  administrative  expenses 
(SG&A),  and  interest  expenses. 

D.  Sidbec-Dosco 

For  Sidbec-Dosco 's  sales  of  cold- 
rolled  steel,  we  calculated  purchase 
price  based  on  packed,  f.o.b.  destination 
prices  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  discotmts. 
rebates,  U.S.  and  foreign  inland  freight. 
U.S.  duty,  U.S.  warehousing,  and  U.S. 
brokerage.  We  recalculated  the  credit 
expense  deduction  because  Sidbec-  * 
Dosco's  reported  credit  interest 
calculations  did  not  adequately  explain 
why  the  interest  rate  was  multiplied  by 
two.  We  recalculated  the  credit 
expenses  by  dividing  Sidbec's  reported 
credit  expenses  by  two  and  deducted 
this  amount  (see  also  the  "Foreign 
Market  Value"  section  below).  To  adjust 
for  GST,  because  Sidbec-Doaco  did  not 
provide  invoice  prices,  we  multiplied 
the  GST  tax  rate  by  the  U.S.  gross  unit 
price  and  added  this  to  both  U.S.  and 
Lome  market  prices.  We  rejected  a  i«v«l 
of  trade  adjustment  because  Sidbec- 
Dosco  did  not  substantiate  Its  claim. 
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E.  Stelco 

For  Stelco,  we  calculated  purchase 
price  for  sales  of  hot-rolled  steel,  cold- 
rolled  steel  and  corrosion-resistant  steel 
based  on  packed,  delivered  and  ex- 
factory  prices  to  unrelated  customers  in 
the  United  States.  We  made  deductions, 
where  appropriate,  for  discounts, 
rebates.  U.S.  brokerage,  inland  freight, 
and  U.S.  duty.  Where  appropriate,  in 
addition  to  adding  to  USP  the  amount 
of  GST  which  would  have  been 
collected  on  U.S.  sales  if  the  export 
sales  had^biaen  taxed,  we  also  made 
similar  adjustments  for  provincial  sales 
taxes  (PST).  We  added  to  purchase  price 
the  amount  of  uncollected  and  rebated 
duties  and  taxes,  and  post-sale  price 
increases. 

We  calculated  ESP  for  Stelco's  sales  of 
corrosion-resistant  steel  based  on 
packed,  ex-U.S.  warehouse  prices  to 
unrelated  customers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  discounts,  rebates, 
inland  freight,  U.S.  brokerage,  and  U.S. 
duty.  We  made  additional  deductions, 
where  appropriate,  for  U.S.  credit,  U.S. 
warranties,  inventory  carrying  costs, 
warehousing,  product  liability  premia, 
indirect  selling  expenses,  and  U.S. 
commissions.  We  added  an  amount  to 
ESP  for  uncollected  and  rebated  duties 
and  taxes  and  post-sale  price  increases. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  foreign  market  value 
(FMV),  we  compared  the  volume  of 
home  market  sales  of  the  subject 
merchandise  to  the  volume  of  third 
country  sales  of  each  class  or  kind  of 
subject  merchandise,  in  accordance 
with  section  773(a)(1)(B)  of  the  Act.  In 
accordance  with  19  CFR  353.48(a),  we 
found  that  the  home  market  was  viable 
for  sales  of  subject  merchandise  by  all 
Canadian  respondents. 

We  calculated  FMV  based  on  home 
market  prices.  We  calculated  FMV 
based  on  ex-factory,  ex-basis  point  or 
delivered  prices,  inclusive  of  packing,  to 
unrelated  customers.  See  discussion  in 
"Fair  Value  Comparisons"  section 
above,  for  treatment  of  sales  to  related 
parties  in  the  home  market.  In 
accordance  with  19  CFR  353.58,  we 
compared  U.S.  sales  to  home  market 
sales  made  at  the  same  level  of  trade, 
where  possible. 

For  home  market  to  purchase  price 
comparisons,  pursuant  to  section 
773(a)(4)(B)  and  19  CFR  353.56(a)(2).  we 
made  circumstance  of  sale  adjustments, 
where  appropriate,  for  credit  and 
warranty  expenses.  Where  appropriate. 


we  also  made  adjustments  for 
differences  between  GST  on  home 
market  sales  and  that  which  would  have 
been  collected  on  U.S.  sales  if  the  export 
sales  had  been  taxed.  We  deducted 
home  market  packing  costs  and  added 
U.S.  packing  costs.  Where  appropriate, 
we  also  made  an  adjustment  for 
physical  differences  in  the  merchandise 
being  compared,  in  accordance  with  19 
CFR  353.57. 

For  home  market  to  ESP  comparisons, 
we  made  deductions,  where 
appropriate,  for  credit  and  warranty 
expenses.  We  deducted  home  market 
packing  costs  and  added  U.S.  packing 
costs.  Where  appropriate,  we  also  made 
an  adjustment  for  physical  differences 
in  the  merchandise,  in  accordance  with 
19  CFR  353.57.  We  made  additional, 
company-specific  adjustments  as 
follows: 

A.  CMP 

For  CMP's  home  market  to  purchase 
price  comparisons  of  cold-rolled  steel, 
we  calculated  FMV  based  on  delivered 

E rices  to  imrelated  customers  in  the 
ome  market.  We  made  deductions  for 
inland  freight.  Pursuant  to  19  CFR 
353.56.  we  made  circumstance  of  sale 
adjustments  for  differences  in  credit 
expenses,  warranty  expenses,  and 
technical  services  expenses  and  we 
deducted  interest  revenue  from  U.S. 
direct  selling  expenses.  Where 
appropriate,  we  added  to  FMV  the 
amount  of  U.S.  direct  expenses.  Because 
CMP  incurred  only  U.S.  commissions, 
we  also  deducted  from  FMV.  where 
appropriate,  the  weighted-average  home 
market  indirect  selling  expenses, 
including,  where  appropriate,  inventory 
carrying  costs,  up  to  the  amount  of 
commissions  incurred  on  U.S.  sales,  in 
accordance  with  19  CFR  353.56(b)(1). 

Because  the  GST  was  not  included  in 
the  gross  unit  price,  we  did  not  subtract 
it  from  the  home  market  gross  unit 
price.  In  accordance  with  our  practice, 
we  calculated  that  GST  which  would 
have  been  collected  on  U.S.  gross  unit 
price  sales  had  they  been  taxed  and 
added  this  amount  to  FMV. 

B.  Dofasco 

For  Dofasco's  home  market  to 
purchase  price  comparisons  for  hot- 
rolled  steel,  cold-rolled  steel  and 
corrosion-resistant  steel,  we  calculated 
FMV  based  on  prices  in  the  home 
market  to  unrelated  customers  and  to 
related  customers  whose  sales  we 
determined  to  be  at  arm's  length  under 
our  related  party  test  discussed  in  the 
"Fair  Value  Comparisons"  section  of 
this  notice.  We  made  deductions  for 
rebates,  discoimts,  inland  freight,  and 
home  market  packing  expenses. 


Pursuant  to  19  CFR  353.56.  we  made 
circumstance  of  sale  adjustments  for 
differences  in  credit  expenses, 
warehousing,  warranty  expenses,  and 
technical  services  expenses.  Where 
appropriate,  we  added  to  FMV  the 
amount  of  U.S.  direct  expenses.  Because 
Dofasco  incurred  only  U.S. 
commissions,  we  also  deducted  from 
FMV,  where  appropriate,  the  weighted- 
average  home  market  indirect  selUng 
expenses,  up  to  the  amount  of 
commissions  incurred  on  U.S.  sales,  in 
accordance  with  19  CFR  353.56(b)(1). 

C.  IPSCO 

For  IPSCO.  we  calculated  FMV  based 
on  f.o.b.  and  freight  included  prices.  For 
home  market  to  purchase  price 
comparisons  for  hot-rolled  steel  and 
steel  plate,  we  made  deductions,  where 
appropriate,  for  discounts,  rebates,  and 
inland  freight.  Pursuant  to  19  CFR 
353.56,  we  made  circumstance  of  sale 
adjustments  for  differences  in  credit 
expenses.  Additionally,  for  hot-rolled 
steel,  we  deducted  home  market 
commissions.  Where  appropriate,  we 
added  to  FMV  the  amount  of  U.S.  direct 
expenses.  Because  IPSCO  incurred  U.S. 
commissions  only  on  its  U.S.  sales  of 
steel  plate,  we  deducted  home  market 
indirect  selling  expenses  up  to  the 
amount  of  commissions  incurred  on 
U.S.  sales  from  FMV  for  steel  plate. 

Because  the  GST  was  not  included  in 
the  gross  unit  price,  we  did  not  subtract 
it  from  the  home  market  gross  unit 
price.  In  accordance  with  our  practice, 
we  calculated  that  GST  which  would 
have  been  collected  on  U.S.  gross  unit 
price  sales  had  they  been  taxed  and 
added  this  amount  to  FMV. 

For  home  market  to  ESP  comparisons 
for  hot-rolled  steel  and  steel  plate,  we 
made  deductions,  where  appropriate, 
for  discounts,  rebates,  credit  expenses, 
product  certiHcation  expenses,  and 
inland  freight.  For  both  products,  we 
also  deducted  from  FMV  the  weighted- 
average  indirect  selling  expenses, 
including  where  appropriate,  inventory 
carrying  costs,  up  to  the  amount  of 
commissions  in  the  other  market,  in 
accordance  with  19  CFR  353.56(b)(1). 
For  home  market  to  ESP  comparisons 
for  hot-rolled  steel,  we  also  deducted 
home  market  commissions. 

D.  Sidbec-Dosco 

For  Sidbec-Dosco's  sales  of  cold- 
rolled  steel,  we  calculated  FMV  based 
on  delivered  prices  to  unrelated 
customers  in  the  home  market.  We 
disregarded  Sidbec's  sales  to  its  home 
market  related  customer,  which  were 
not  at  arm's  length  under  our  related 
party  test  discussed  in  the  "Fair  Value 
Comparisons"  section  of  this  notice.  We 
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deducted  a  discount  for  prime  products. 
We  recalculated  the  credit  expense 
deduction  because  Sidbec-Dosco's 
reported  credit  interest  calculations  did 
not  adequately  explain  why  the  interest 
rate  was  multiplied  by  two.  We 
recalculated  the  credit  expenses  by 
dividing  Sidbec's  reported  credit 
expenses  by  two  and  deducted  this 
amount  (see  also  the  "United  States 
Price"  section  above).  Where 
appropriate,  we  added  to  FMV  the 
amount  of  U.S.  direct  expenses.  We 
rejected  Sidbec-Dosco's  claims  for  the 
following  adjustments  because  they  did 
not  specify  to  which  sales  they  applied 
or  failed  to  provide  the  data  on  their 
computer  tape  in  time  for  us  to  use  it 
for  the  preliminary  determination: 
rebates  for  defective  merchandise, 
inland  freight,  and  warehousing 
expenses. 

Because  the  GST  was  not  included  in 
the  gross  unit  price,  we  did  not  subtract 
it  from  the  home  market  gross  unit 
price.  In  accordance  with  our  practice, 
we  calculated  that  GST  which  would 
have  been  collected  on  U.S.  gross  unit 
price  sales  had  they  been  \axad  and 
added  this  amount  to  FMV. 

E.  Steico 

For  Stelco's  sales  of  hot-rolled  steel, 
cold-rolled  steel,  and  corrosion  resistant 
steel,  we  calculated  FMV  based  on 
delivered  and  ex-factory  prices  to 
unrelated  customers  in  the  home  market 
and  related  customers  whose  sales  we 
have  determined  to  be  at  arm's  length 
under  our  related  party  test  discussed  in 
the  "Fair  Value  Comparisons"  section  of 
this  notice.  We  included  resales  by  CCC, 
a  related  party  customer  of  Steico.  In 


addition  to  adjiistlng  for  difierences 
between  GST  on  home  market  sales  and 
that  GST  which  would  have  been 
collected  on  U.S.  sales  had  the  export 
sales  been  taxed,  where  appropriate,  we 
also  made  similar  adjustments  for 
provincial  sales  taxes  (PST). 

For  home  market  to  purchase  price 
comparisons  of  hot-roUed  steel,  cold- 
rolled  steel,  and  corrosion-resistant 
steel,  pursuant  to  section  773(a)(4)(B) 
and  19  CFR  3S3.56(a)(2),  we  made 
circumstance  of  sale  adjustments,  where 
appropriate,  for  discounts,  rebates, 
inland  freight,  and  direct  selling 
expenses.  Where  appropriate,  we  added 
to  FMV  the  amount  of  post-sale  price 
increases  and  U.S.  direct  expenses. 
Because  Steico  incurred  only  U.S. 
commissions,  we  also  deducted  from 
FMV,  where  appropriate,  the  weighted- 
average  home  market  indirect  selling 
expenses,  including,  where  appropriate, 
inventory  carrying  costs,  up  to  the 
amount  of  commissions  incurred  on 
U.S.  sales,  in  accordance  with  19  CFR 
353.56(b)(1). 

For  home  market  to  ESP  comparisons 
of  corrosion-resistant  steel,  we  made 
deductions,  where  appropriate,  for 
discounts,  rebates,  inland  freight, 
warranties,  credit  expenses,  and  indirect 
selling  expenses.  Where  appropriate,  we 
added  to  FMV  the  amount  of  post-sale 
price  increases.  Because  Steico  incurred 
only  U.S.  commissions,  we  also 
deducted  from  FMV,  where  appropriate, 
the  weighted-average  home  market 
indirect  selling  expenses,  including, 
where  appropriate,  inventory  carrying 
costs,  up  to  the  amount  of  indirect 
selling  expenses  and  commissions 


incuired  on  U.S.  sales,  in  acomlance 
with  19  CFR  3S3.S6(b)(l). 

Constructed  Value 

No  respondent  supplied  constructed 
value  information.  "Therefore,  for  those 
U.S.  sales  for  which  we  could  not  find 
a  product  concordance  match  or  for 
wnich  the  product  did  not  meet  the  20- 
percent  difierences  in  merchandise  test, 
we  applied  BIA.  as  explained  in  the 
"Best  Information  Available"  section  of 
this  notice. 

Corrency  CooTersioa 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  all  information  that 
we  determine  is  acceptable  for  use  in 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  hot-rolled  steel,  cold-rolled 
steel,  corrosion-resistant  steel,  and  steel 
plate  from  Canada  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  preliminary 
dumping  margins,  as  shown  oelow.  This 
suspension  of  hquidation  will  remain  in 
effect  until  further  notice.  The  LTFV 
margins  are  as  follows: 


Conpany 

Ho(-foiled 

CoM-relM 
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CMP  

N/A 
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1.05 

N/A 

10.80 

3.99 

35.75 
•0.47 

N/A 
10.16 

3.49 
10.95 

N/A 
1.62 
N/A 
N/A 
7.19 
5.96 

N/A 
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IPSCO 

Fikttftr. 

SJeIco 

All  Others 







N/A 
•0.03 

N/A 
66.70 
68.70 

'  Dotasco't  OM  tor  eokt-rolad  0tai  m  *  mMnJt.  IPSCO*  rate  hx  plaw  It  M  mnmit. 


rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final  ' 

determinations  are  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry 
before  the  later  of  120  days  after  the  date 
of  these  preliminary  determinations  or 
45  days  after  our  final  determinations. 


Public  Comment 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b),  oral 


presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

A  schedule  for  case  briefo,  rebuttal 
briefs,  and  hearings,  if  requested,  %vill  be 
published  at  a  later  date  after  all 
interested  parties  have  had  the 
opportunity  to  request  a  hearing. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  by  April  12, 1993. 
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These  detenoinations  are  published 
pursuant  to  section  733(f)  of  the  Act  and 
19  CFR  353.15(a)(4). 

Jofleph  A.  Spotrini. 

Acting  Assistant  Secntcay  for  Import 

Administration. 

(FR  Doc  93-2421  Filed  2-3-93;  8:45  am] 

WLUNQ  COOC  M10-0«-P 

[A-405-a02] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Certain  Cut-to-Length  Cart>on  Steel 
Plate  From  Finland 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  4, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  McGilvray  or  David  J. 
Goldberger,  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-0108  or  (202)  482-4136, 
respectively. 

PREUMINARY  DETERMINATION:  We 
preliminarily  determine  that  imports  of 
certain  cut-to-length  carbon  steel  plate 
(steel  plate)  horn  Finland  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value  (LTFV),  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930.  as  amended  (the  Act).  The 
estimated  weighted-average  margins  are 
shovtrn  in  the  "Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  July  20, 1992,  (57  FR 
33488.  July  29, 1992).  the  following 
everts  have  occurred: 

On  August  14, 1992,  the  U.S. 
International  Trade  Commission  (ITC) 
issued  an  affirmative  preliminary  injury 
determination  in  this  case. 

On  August  19, 1992,  the  Department 
of  Commerce  (the  Department) 
presented  an  antidumping  duty 
questionnaire  to  Rautaruukki  Oy.  This 
respondent  accounted  for  at  least  60 
percent  of  the  exports  of  the  subject 
merchandise  to  the  United  States  during 
the  period  of  investigation  (POI).  We 
also  provided  this  respondent  with  a 
standard  computer  program  for 
submitting,  on  an  optional  basis,  a 
completed  margin  analysis  along  with 
the  antidumping  duty  questionnaire 
responses. 

Respondent  submitted  its  sales 
questionnaire  response,  and  the 


Department  issued  a  supplemental  sales 
questionnaire,  in  October  1992. 
Respondent  submitted  the  response  to 
this  supplemental  questioimaire  in 
November  1992. 

On  November  21, 1992,  the  United 
Steelworkers  of  America  (AFL-QO/ 
CLC)  (Steelworkers),  a  certified  union 
representative  of  an  industry  whose 
workers  are  engaged  in  the  manufacture 
or  production  of  like  products  in  the 
United  States,  requested  status  as  co- 
petitioners  in  this  investigation.  The 
petition  was  amended  to  include  the 
Steelworkers  as  co-petitioners  on 
December  16. 1992. 

On  December  11. 1992,  we  notified 
respondent  that  we  would  allow 
additional  time  (until  December  21, 
1992)  for  it  to  provide  additional 
information  and  remedy  deficiencies  in 
its  responses.  Rautaruukki  submitted  no 
new  information  by  the  December  21, 

1992.  deadline. 

On  December  14,  1992,  petitioners 
alleged  that  Rautaruukki  sold  steel  plate 
in  Finland  at  prices  which  were  below 
its  cost  of  production.  On  January  7, 

1993,  the  Department  determined  that  it 
had  reasonable  grounds  to  believe  or 
suspect  that  Rautaruukki  had  sold  steel 
plate  in  Finland  below  cost,  and, 
therefore,  initiated  a  cost  investigation 
in  accordance  with  section  773(b)  of  the 
Act.  The  Department  issued  to 
Rautaruukki  a  cost  of  production 
questionnaire  (section  D)  on  January  7, 
1993.  Rautaruukki's  response  to  section 
D  was  not  received  in  time  to  be 
considered  for  this  determination. 
However,  we  will  consider  this 
information  for  the  final  determination. 

On  January  19. 1993,  petitioners 
requested  that,  for  any  of  these 
investigations  for  which  the  preliminary 
determination  is  negative,  the 
E)epartment  postpone  the  final 
determination  until  not  later  than  135 
days  after  the  date  of  publication  of  the 
preliminary  determination,  provided 
that  similar  requests  are  received  in  all 
other  concurrent  antidumping 
investigations  of  flat-rolled  steel 
products  for  which  the  preliminary 
determinations  were  affirmative. 

On  January  25, 1993,  petitioners 
amended  their  request  to  request 
unconditional  postponement  of  any  of 
these  investigations  for  which  the 
preliminary  determination  is  negative. 

Postponement  of  Final  Determination 

Pursuant  to  section  735(a)(2)(A)  of  the 
Act,  on  January  15, 1993,  Rautaruukki 
requested  that,  in  the  event  of  an 
affirmative  preliminary  determination 
in  this  investigation,  the  Department 
postpone  the  final  determination  to  135 
days  after  the  date  of  publication  of  the 


affirmative  preliminary  determination. 
Therefore,  we  are  postponing  the  final 
determination  iintil  the  135th  day  after 
the  pubUcation  of  this  notice  in  the 
Federal  Register. 

Scope  of  the  Investigation 

The  product  covered  by  this 
investigation  constitutes  a  single  "class 
or  kind"  of  merchandise:  Certain  cut-to- 
length  carbon  steel  plate.  The  full 
description  of  the  subject  merchandise 
is  included  in  appendix  I  to  the 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  From 
Argentina,  which  is  being  published 
concurrently  with  this  notice. 

Period  of  Investigation 

The  period  of  investigation  is  January 
1, 1992,  through  June  30, 1992. 

Such  or  Similar  Comparisons 

We  have  determined  that  the  products 
covered  by  this  investigation  constitute 
a  single  category  of  such  or  similar 
merchandise.  Where  there  were  no  sales 
of  identical  merchandise  in  the  home 
market  to  compare  to  U.S.  sales,  we 
made  similar  merchandise  comparisons 
on  the  basis  of  the  criteria  defined  in 
appendix  V  to  the  antidumping  duty 
questionnaire,  which  is  on  file  in  room 
B-099  of  the  main  building  of  the 
Department  of  Commerce. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  certain 
cut-to-lenglh  carbon  steel  plate  from 
Finland  to  the  United  States  were  made 
at  less  than  fair  value,  we  compared  the 
United  States  price  (USP)  to  the  foreign 
market  value  (FNfV),  as  specified  in  the 
"United  States  Price"  and  "Foreign 
Market  Value"  sections  of  this  notice. 

Respondent  failed  to  provide  in  its 
model  match  concordance  home  market 
matches  for  certain  U.S.  sales.  In 
addition,  respondent  included  in  the 
concordance  certain  products  which  do 
not  appear  to  have  been  sold  in  its  home 
market.  Therefore,  some  U.S.  sales  were 
left  without  home  market  matches. 
Because  of  the  limited  size  of  the  data 
base,  for  certain  of  those  unmatched 
U.S.  sales,  we  were  able  to  find 
alternative  matches  among  home  market 
products.  Such  rematching  was  possible 
only  when  respondent  both  (1)  sold 
home  market  products  of  the  same 
quality  and  grade  (the  first  two  criteria 
for  this  class  or  kind  of  merchandise  as 
identified  in  appwndix  V  of  our 
antidumping  questionnaire)  and  (2) 
provided  differences  in  merchandise 
data  for  the  U.S.  and  home  market 
products  involved.  For  unmatched 
models  which  we  were  unable  to 
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rematch,  we  used  as  the  best 
information  available  the  highest  margin 
calculated  from  among  those  sales  for 
which  we  were  able  to  calculate  a 
margin. 

Rautaruukki  has  reported  sales  of  the 
subfect  merchandise  to  related  parties  in 
the  home  market,  The  Department's 
methodology  for  determining  whether 
or  not  to  include  these  transactions  in 
our  calculations  of  FMV  is  discussed  in 
appendix  U  to  the  PreUminary 
Extermination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  From  Argentina. 

United  States  Price 

We  based  USP  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act,  because  the  subject  merchandise 
was  sold  to  unrelated  purchasers  in  the 
United  States  before  importation  and 
because  exporter's  sales  price 
methodology  was  not  otherwise 
indicated. 

We  calculated  purchase  price  based 
on  prices  to  unrelated  customers.  We 
made  deductions,  where  appropriate, 
for  the  following  movement  charges: 
Foreign  brokerage,  marine  insurance, 
ocean  freight,  U.S.  brokerage,  and  U.S. 
duty. 

hi  accordance  with  section 
772(d)(1)(C)  of  the  Act.  we  added  to 
USP  the  amount  of  value-added  tax 
(VAT)  that  would  have  been  collected 
had  the  exported  merchandise  been 
taxed. 

We  disallowed  the  following  claimed 
U.S.  direct  expenses:  Advertising, 
technical  services,  quality  control  and 
other  unspecified  direct  selling 
expenses.  These  expenses  were 
disallowed  because  Rautaruukki  failed 
to  provide  sufficient  information 
regarding  the  expenses  or  because  the 
information  provided  appeared  to 
indicate  that  the  claimed  expenses  were 
indirect.  These  disallowed  direct 
expenses  have  been  included  in  the 
indirect  expenses  used  to  offset 
Rautaruukki 's  claimed  home  market 
commissions. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  foreign  market  value,  we 
compared  the  volume  of  home  market 
sales  of  the  subject  merchandise  to  the 
volume  of  third  country  sales  of  the 
subject  merchandise,  in  accordance 
with  section  773(a)(1)(B)  of  the  Act.  We 
fouiid  that  the  home  market  was  viable 
for  sales  of  certain  cut-to-length  carbon 
steel  plate  by  Rautaruukki. 

We  calculated  FMV  based  on  prices 
charged  to  both  unrelated  and  related 


customers  in  the  home  market  because 
we  found  Rautaruukki's  sales  to  related 
customers  to  be  at  arm's  length.  In 
accordance  with  19  CFR  353.58,  we 
compared  U.S.  sales  to  home  market 
sales  made  at  the  same  level  of  trade, 
where  possible.  We  made  deductions, 
where  appropriate,  for  inland  freight 
and  discounts  and  rebates. 

Pursuant  to  19  CFR  353.56,  we  made 
circumstance-of-sale  adjustments  for 
differences  in  credit  expenses,  warranty 
expenses,  and  VAT  (i.e..  "Turnover 
Tax").  We  deducted  home  market 
commissions  and  added  U.S.  indirect 
selling  expenses,  up  to  the  amount  of 
home  market  commissions,  in 
accordance  with  19  CFR  353.56(b)(1). 

We  reclassified  the  following  claimed 
home  market  direct  expenses  as  indirect 
expenses:  Advertising,  technical 
services,  quality  control  and  other 
unspeclHed  direct  selling  expenses. 
These  expenses  were  disallowed 
because  Rautaruukki  failed  to  provide 
sufficient  information  regarding  the 
expenses  or  because  the  information 
provided  appeared  to  indicate  that  the 
claimed  expenses  were  indirect.  We 
disallowed  a  claimed  quantity 
adjustment  because  Rautaruukki  failed 
to  provide  sufficient  information 
regarding  this  expense  to  support  its 
claim.  We  also  disallowed 
Rautaruukki's  various  claimed  rebates 
because  Rautaruukki  failed  to  report 
individual  rebates  in  separate  sales 
listing  fields  as  required  by  our 
antidumping  questionnaire. 

Currency  Conversion 

No  certified  rates  of  exchange,  as 
furnished  by  the  Federal  Reserve  Bank 
of  New  York,  were  available  for  the  POL 
In  place  of  the  official  certified  rates,  we 
used  the  average  monthly  exchange 
rates  published  by  the  International 
Monetary  Fund. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  all  information  that 
we  determine  is  acceptable  for  use  in 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  steel  plate  from  Finland  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 

Ereliminary  dumping  margins,  as  shown 
elow.  This  suspension  of  liquidation 
will  remain  in  efiiact  until  further  notice. 
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ITC  NotificatioD 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to.  the  U.S.  industry 
before  the  later  of  120  days  after  the  data 
of  this  preUminary  determination  or  45 
days  after  our  final  determination. 

Public  Comment 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration.  U.S.  Department  of 
Commerce,  room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number. 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentations  will  be  Umited  to  issues 
raised  in  the  briefs. 

A  schedule  for  case  briefe,  rebuttal 
briefs,  and  hearings,  if  requested,  will  be 
published  at  a  later  date  after  all 
interested  parties  have  had  the 
opportunity  to  request  a  hearing. 

We  will  make  our  final  determination 
by  the  135  th  day  after  the  pubUcation  of 
this  notice  in  the  Federal  Rcsister. 

This  determination  is  pubushed 
pursuant  to  section  733(f)  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated:  January  26, 1993. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secrettuyfor  Import 
Administration. 
(FR  Doc.  93-2411  Filed  2-3-03;  8:45  am] 
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FOR  FURTHER  MFORMATION  COMTACT: 
Edward  Easton  or  Stephen  Alley.  Office 
of  Antidumping  Investigations.  Import 
Administration,  Intamatiooal  Trade 
Administration,  U.S.  Department  of 
Cknnmerce,  14th  Street  and  QmstituticHi 
Avenue,  NW.,  Washington,  DC  20230: 
telephone:  (202)  482-1777  or  (202)  482- 
S288. 

PREUVMARV  DETERMMAT10N8:  We 
preUminarily  determine  that  imports  of 
certain  hot-rolled  carbon  steel  flat 
products  (hot-rolled  steel),  certain  cold- 
roiled  carbon  steel  flat  products  (cold- 
rolled  steel),  certain  corrosion-resistant 
carbon  steel  flat  products  (corrosion- 
resistant  steel),  and  certain  cut-to-length 
carbon  steel  plate  (steel  pkte)  from 
France  are  being,  or  are  lil^ely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value  (LTFV),  as  provided  in  section 
733  of  the  Tariff  Act  of  1930.  as 
amended  (ihe  Act).  The  estimated 
margins  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

Since  the  initiation  of  these 
investigations  on  July  20, 1992  (57  FR 
33488,  July  29. 1992),  the  following 
events  have  occurred: 

On  August  14, 1992.  the  U.S. 
International  Trade  Commission  (TTC) 
issued  affirmative  preliminary  injury 
determinations  in  these  cases. 

On  August  19, 1992,  the  Department 
of  Commerce  (the  Department) 
presented  an  antidumping  duty 
questionnaire  to  Usinor  Sadlor  (Usinor). 
Usinor  accounted  for  at  least  60  percent 
of  the  exports  to  the  United  States  for 
each  of  the  classes  or  kinds  of  subject 
merchandise  during  the  period  of 
investigation  (POI).  We  also  provided 
Usinor  with  a  standard  computer 
program  for  submitting,  on  an  optional 
basis,  completed  margin  analyses  along 
with  the  antidumping  duty 
questionnaire  responses. 

Since  the  Department  determined  at 
initiation  that  it  had  reasonable  grounds 
to  believe  or  suspect  that  Usinor  had 
sold  hot-rulled  steel  and  cold-rolled 
steel  in  France  at  prices  which  were 
below  Usinor's  cost  of  production,  the 
Department  also  presented  a  cost  of 
production  questionnaire  to  Usinor.  On 
September  17, 1992,  the  Department 
presented  to  Usinor  section  E  of  the 
antidumping  questionnaire,  which 
concerns  further  manufacturing  in  the 
United  States. 

On  October  9, 1992,  in  response  to 
Usinor's  requests,  the  Department 
permitted  Usinor  to  sample  sales  made 
by  related  home  market  steel  service 
centers  and  those  made  by  certain 
related  U.S.  steel  service  centers.  On 
October  14. 1992.  the  Department 


permitted  the  limited  reporting  of  sales 
information  by  the  related  home  market 
steel  service  centers  based  on  Usinor's 
claim  that  other  home  market  sales  to 
unrelated  parties  and  related  parties 
would  always  provide  either  identical 
or  the  most  similar  matches  to  U.S. 
products. 

Usinor  submitted  its  response  to  the 
sales  and  cost  sections  of  the 
questionnaire  in  November  1992.  Usinor 
also  submitted  voluntarily  a  response  to 
the  cost  questionnaire  in  the  corrosion- 
resistant  steel  and  steel  plate 
investigations.  Citing  deficiencies  in 
Usinor's  sales  response,  the  Department 
issued  a  supplemental  sales 
questionnaire  on  November  18, 1992.  At 
that  time,  we  informed  Usinor  that  if  it 
responded  to  all  outstanding  requests 
for  information  by  December  2  and  3. 
1992,  the  due  dates  for  the  response  to 
the  supplemental  questiormaire,  the 
Department  would  use  this  information 
for  these  preliminary  determinations.  If. 
however,  Usinor  submitted  the 
information  after  the  specified  due  date, 
but  no  later  than  December  21, 1992,  we 
stated  that  the  Department  would 
consider  the  information  only  in  making 
its  final  determinations.  Usinor 
submitted  an  incomplete  response  to  the 
supplemental  sales  questionnaire  on 
December  2  and  3, 1992. 

On  November  21. 1992,  the  United 
Steelworkers  of  America  (AFL-QO/CLC) 
(Steelworkers),  a  certified  union 
representative  of  an  industry  whose 
workers  are  engaged  in  the  manufacture 
or  production  of  the  like  products  in  the 
United  States,  requested  status  as  co- 
petitioners  in  these  investigations. 
Petitioners  amended  the  petitions  to 
include  the  Steelworkers  as  co- 
petitioners  on  December  16, 1992. 

On  November  23, 1992.  petitioners 
alleged  that  Usinor  sold  corrosion- 
resistant  steel  and  steel  plate  in  France 
at  prices  which  were  below  Usinor's 
cost  of  production  (COP).  On  December 
22, 1992.  the  Department  determined 
that  it  had  reasonable  grounds  to  believe 
or  suspect  that  Usinor  had  sold 
corrosion-resistant  steel  and  steel  plate 
in  France  below  the  COP  and,  therefore, 
initiated  additional  COP  investigations 
in  accordance  with  section  773(b)  of  the 
Act.  Inasmuch  as  Usinor  had  already 
submitted  COP  information  for 
corrosion-resistant  steel  and  steel  plate 
in  its  original  section  D  questionnaire 
response  for  hot-rolled  and  cold-rolled 
steel,  the  Department  gave  Usinor  an 
opportunity  to  supplement  those 
submissions. 

On  December  11, 1992,  we  notified 
Usinor  that  we  would  allow  it  to 
provide  additional  information  and 
remedy  any  deficiencies  in  its  responses 


by  December  21. 1992.  Usinor  filed  an 
additional  submission  with  an 
accompanying  computer  tape  on 
Decemoer  21. 1992.  On  January  6, 1903, 
Usinor  submitted  a  corrected  computer 
tape. 

On  January  7, 1993,  the  Department 
issued  a  supplemental  cost  and  further 
manufiacturing  questionnaire  in  the  hot- 
rolled  and  cold-rolled  steel 
investigations. 

On  January  19, 1993,  petitioners 
requested  that,  for  any  of  these 
investigations  for  which  the  preliminary 
determination  is  negative,  the 
Department  postpone  the  final 
determination  imtil  not  later  than  135 
days  after  the  date  of  publication  of  the 
preliminary  determinations,  provided 
that  similar  requests  are  received  in  all 
other  concurrent  antidumping 
investigations  of  flat-rolled  steel 
products  for  which  the  preliminary 
determinations  were  affirmative. 

On  January  25, 1993,  petitioners 
amended  their  request  to  request 
imconditional  postponement  of  any  of 
these  investigations  for  which  the 
preliminary  determination  is  negative. 

Postponement  of  Final  Determinations 

Pursuant  to  section  735(a)(2)(A)  of  the 
Act,  on  January  IS,  1993,  Usinor 
requested  that,  in  the  event  of 
affirmative  preliminary  determinations 
in  these  investigations,  the  Department 
postpone  the  final  determinations  to  135 
days  after  the  date  of  publication  of  the 
affirmative  preliminary  determinations. 
Therefore,  we  are  postponing  the  final 
determinations  until  the  135th  day  after 
the  publication  of  this  notice  in  the 
Federal  Register. 

Scope  of  the  Investigations 

The  products  covered  by  these 
investigations  constitute  four  separate 
"classes  or  kinds"  of  merchandise: 
Certain  hot-rolled  carbon  steel  flat 
products,  certain  cold-rolled  carbon 
steel  flat  products,  certain  corrosion- 
resistant  carbon  steel  flat  products,  and 
certain  cut-to-length  carbon  steel  plate. 
The  full  descriptions  of  the  subject 
merchandise  are  included  in  Appendix 
I  to  the  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
fix)m  Argentina,  which  is  being 
published  concurrently  with  this  notice. 

Period  of  Investigation 

The  POI  is  January  1  through  June  30, 
1992. 

Such  or  Similar  Comparisons 

We  have  determined  that  each  of  the 
kinds  of  products  covered  by  these 
investigations  also  constitute  single 
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categories  of  such  or  similar 
merchandise.  In  accordance  with  19 
CFR  353.58,  we  compared  U.S.  sales  to 
home  market  sales  made  at  the  same 
level  of  trade.  We  adjusted  Usinor's 
reported  levels  of  trade  by  combining 
automobile  manufacturers  with  other 
end  users. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  hot- 
rolled  steel,  cold-rolled  steel,  corrosion- 
resistant  steel,  and  steel  plate  exi>orted 
from  France  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV).  as 
speciHed  in  the  "United  States  Price" 
and  "Foreign  Market  Value"  sections  of 
this  notice. 

Although  Usinor  responded  to  the 
Department's  original  and  supplemental 
sales  questionnaires,  as  discussed  in  the 
"Best  Information  Available"  section  of 
this  notice,  it  failed  to  provide  adequate 
responses  in  the  hot-rolled  steel,  cold- 
rolled  steel,  and  corrosion-resistant  steel 
investigations  on  a  timely  basis  for  our 
use  in  the  preliminary  determinations. 
Because  of  this  failure,  we  are  basing  the 
preliminary  determinations  in  these 
investigations,  in  accordance  with 
section  776(c)  of  the  Act,  on  the  best 
information  available  (BIA). 

In  determining  what  rate  to  use  as 
best  information  available,  the 
Department  follows  a  two-tiered 
methodology,  whereby  the  Department 
normally  assigns  lower  rates  to  those 
respondents  who  cooperated  in  an 
investigation  and  rates  based  on  more 
adverse  assumptions  for  those 
respondents  who  did  not  cooperate  in 
an  investigation.  A  full  description  of 
the  Department's  BIA  methodology  is 
included  in  Appendix  II-B  to  the  notice 
for  Preliminary  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  From 
Argentina,  which  is  being  published 
concurrently  with  this  notice. 

In  these  cases,  Usinor  has  been  a 
cooperative  respondent  because  it  has 
attempted  to  comply  with  the 
Department's  requests  for  information. 
Therefore,  we  have  determined  BIA  to 
consist  of  the  average  of  all  the  margins 
alleged  in  each  of  the  respective 
petitions  in  the  hot-rolled  steel,  cold- 
rolled  steel,  and  corrosion-resistant  steel 
investigations. 

Usinor  did  not  fully  report  its  U.S. 
sales  of  further  manufactured  products 
until  after  the  deadline  for  the 
submission  of  all  information  to  be 
considered  for  the  preliminary 
determinations  in  each  of  these 
investigations.  Although  this  is  moot  for 
the  preliminary  determinations  in  the 


hot-rolled  steel,  cold-rolled  steel,  and 
corrosion-resistant  steel  investigations, 
the  Department  assigned  a  BIA  margin 
to  Usinor's  U.S.  sales  of  further 
manufactured  steel  plate,  as  described 
in  the  "United  States  Price"  section  of 
this  notice. 

United  States  Price 

For  the  preliminary  deteiminations  in 
the  hot-rolled  steel,  cold-rolled  steel, 
and  corrosion-resistant  steel 
investigations,  we  based  USP  on 
information  in  the  petition.  For  steel 
plate,  we  have  based  USP  on 
information  provided  by  Usinor  as  well 
as  information  in  the  petition. 

Petitioners  provided  U.S.  prices  based 
on  a  quoted  price  to  U.S.  ciistomers, 
actual  sales  prices,  and  values  derived 
from  fourth  quarter  1991,  IM-145 
statistics.  Petitioners  adjusted  the  actual 
and  quoted  prices  by  deducting  foreign 
inland  freight,  ocean  freight  and 
insurance,  U.S.  duties,  harbor 
maintenance  and  merchandising  fees, 
and  U.S.  inland  freight.  In  accordance 
with  section  772(d)(1)(c)  of  the  Act, 
petitioners  added  to  USP  the  amount  of 
value-added  tax  (VAT)  that  would  have 
been  collected  had  the  U.S.  sale  been 
taxed. 

For  those  allegations  based  upon 
values  derived  from  IM-145  statistics, 
petitioners  deducted  estimated  foreign 
inland  freight  expenses  and  added  the 
amount  of  VAT  that  would  have  been 
collected  had  the  U.S.  sale  been  taxed. 

For  our  preliminary  determination  in 
the  investigation  of  steel  plate,  we  based 
USP,  in  part,  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act,  because  the  subject  merchandise 
was  sold  to  unrelated  purchasers  in  the 
United  States  before  importation  and 
because  exporter's  sales  price 
methodology  was  not  otherwise 
indicated. 

We  made  deductions,  where 
appropriate,  for  the  following  movement 
charges;  Foreign  brokerage,  foreign 
inland  freight,  loading,  marine 
insurance,  ocean  freight,  U.S.  brokerage, 
and  U.S.  duty.  In  accordance  with 
section  772(d)(1)(C)  of  the  Act,  we 
added  to  USP  the  amount  of  VAT  that 
would  have  been  collected  had  the  U.S. 
sale  been  taxed. 

For  steel  plate,  we  also  based  USP,  in 
part,  on  BIA.  Usinor  had  reported 
further  manufactured  sales  in  the 
United  States  in  addition  to  its  purchase 
price  sales.  However,  Usinor's  further 
manufactured  sales  response  was 
incomplete  as  of  the  December  2  and  3, 
1992,  deadline  for  submission  of 
information  to  be  considered  for  these 
preliminary  determinations.  (See  the 
"Best  Information  Available"  section  of 


this  notice.)  As  BIA  for  the  further 
manufactured  U.S.  sales  of  steel  plate, 
we  selected  the  highest  non-aberrational 
calculated  dumping  margin  from  the 
purchase  price  sales  transactions.  See 
Appendix  II-B  to  the  notice  for 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  From 
Argentina,  which  is  being  published 
concurrently  with  this  notice,  for  a 
description  of  the  methodology  used  to 
select  BIA.  We  have  weight-averaged 
this  BLA  margin  with  the  weight- 
averaged  margin  calculated  for  all 
purchase  price  sales. 

Foreign  Market  Value 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  we  compared  the 
volume  of  home  market  sales  of  subject 
merchandise  to  the  volume  of  third 
country  sales  to  determine  whether 
there  was  a  suHicient  volume  of  sales  in 
the  home  market  to  serve  as  a  viable 
basis  for  calculating  FMV  in  each  of 
these  preliminary  determinations.  We 
found  that  the  home  market  was  viable 
for  sales  of  each  of  the  classes  or  kinds 
of  merchandise  subject  to  investigation. 

For  the  preUminary  determinations  in 
the  hot-rolled  steel,  cold-rolled  steel, 
and  corrosion-resistant  steel 
investigations,  we  based  FMV  on  home 
market  price  quotations  and  constructed 
value  (CV)  information  provided  in  the 
petition.  Petitioners  adjusted  the  home 
market  delivered  price  quotations  by 
deducting  estimated  costs  for  inland 
freight.  In  addition,  petitioners  made 
circumstance  of  sale  adjustments  for 
credit  and,  in  the  case  of  price 
quotations,  for  VAT.  They  deducted 
home  market  packing  costs  and  added 
U.S.  packing  costs.  Finally,  petitioners 
also  made  adjustments  for  physical 
differences  in  the  merchandise  being 
compared. 

Petitioners  based  CV  on  Usinor's 
average  process  costs  for  hot-rolled 
coils,  adding  amoimts  for  depreciation, 
selling,  general,  and  administrative 
expenses,  and  interest  expenses. 
Adjustments  were  made  for  possible 
variances  between  the  cost  of 
production  for  the  specific  hot-rolled 
coils  sold  to  the  United  States  and  an 
average  hot-rolled  coil  cost. 

For  the  preliminary  determination  in 
the  steel  plate  investigation,  we 
calculated  FMV  based  on  delivered 
prices,  inclusive  of  packing,  to 
unrelated  customers  in  the  home  market 
and  to  related  customers  whose  sales  we 
have  determined  to  be  at  arm's  length 
under  our  related  party  methodology. 
This  methodology  is  explained  in 
Appendix  II-A  of  the  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
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Value:  Certain  Cold-Rolled  Cartx>n  Steel 
Flat  Products  From  Argentina,  which  is 
published  ccnaurently  with  this  notice. 
We  did  not  include  in  o\ir  analysis  any 
sales  to  related  custooMrs  that  we 
determined  were  not  at  arm's  length.  We 
also  excluded  from  our  analysis  any 
sales  made  by  related  parties  in  France 
of  merchandise  that  had  been  purchased 
from  Usinor,  whether  or  not  the  product 
purchased  firom  Usinor  had  been 
processed,  further  manufactured,  or 
resold  as  the  same  product  See  the 
"Best  Information  Available"  section  of 
this  notice. 

For  purchase  price  comparisons, 
pursuant  to  section  773(a)(4)(B)  and  19 
CFR  353.56(a)(2),  we  made 
circumstance  of  sale  adjustments  for 
credit  expenses  and  warranties.  We  also 
made  a  circumstance  of  sale  adjustment 
for  the  difference  between  VAT  on 
home  market  sales  and  that  which 
would  have  been  collected  on  U.S.  sales 
if  the  export  sales  had  been  taxed.  We 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs. 

We  recalculated  home  market  credit 
expenses  by  reducing  Usinor's  claimed 
credit  days  because  not  all  of  Usinor's 
customers  appear  to  benefit  from  the 
number  of  credit  days  reported  and  the 
Department  cannot  determine,  from  the 
responses  to  our  questionnaire,  which 
customers  enjoy  tne  different  terms. 
Usinor  also  claimed  a  credit  day  for 
bank  processing  that  is  inconsistent 
with  the  Department's  practice  of  using 
the  date  the  funds  from  the  sale  are 
deposited  as  the  date  of  payment. 

We  also  recalculated  Usinor's  claimed 
U.S.  credit  expenses.  We  added  credit 
days  because  Usinor  reported  credit 
days  as  of  the  time  merchandise  was 
invoiced  by  the  related  U.S.  importer 
rather  than  from  the  time  the 
merchandise  was  shipped  from  the  mill 
in  France.  We  also  used  the  average 
Bankers  Acceptance  Rates  in  effisct  in 
the  United  States  during  the  POI  as  the 
interest  rate  because  Usinor  subsidiaries 
had  actual  borrowings  in  the  United 
States. 

We  disallowed  Usinor's  claim  that 
warranty  expenses  were  a  direct  selling 
expense  in  the  home  market  because  the 
reported  expenses  were  not  specific  to 
the  class  or  kind  of  merchandise. 

In  addition,  we  considered  payments 
between  related  Usinor  companies  on 
U.S.  sales  as  commissions  because  they 
were  directly  tied  to  sales.  Moreover,  as 
BIA,  we  determined  these  related  party 
commissions  to  be  at  arm's  length 
because  Usinor  provided  no  information 
addressing  the  arm's  length  criteria  set 
out  in  our  questionnaire.  We  applied  the 
commissions  to  the  gross  unit  price  of 
the  merchandise  berause  we  do  not 


have  the  FOB  port  of  export  value 
available  to  us. 

Best  Information  Available 

A.  Inaccurate  Reporting  of  Product 
Control  Numbers 

On  December  21. 1992.  more  than  two 
weeks  after  the  December  3, 1992, 
deadline  for  the  submission  of  all 
information  to  be  considered  for  the 
preUminary  determinations.  Usinor 
reported  that  home  market  sales  listings 
with  corrected  control  numbers  in  the 
hot-rolled  steel,  cold-rolled  steel,  and 
corrosion-resistant  steel  investigations 
would  be  submitted  not  later  than 
January  6, 1993.  Therefore,  for  purposes 
of  our  preliminary  determinations,  we 
are  assigning  margins  based  on  BIA  in 
the  investigations  of  hot-rolled  steel, 
cold-rolled  steel,  and  corrosion-resistant 
steel.  We  will,  however,  consider  all 
information  submitted  by  December  21, 
1992,  for  our  Rnal  determinations. 

The  Department's  questionnaire 
instructs  respondents  to  assign  a  unique 
control  number  to  each  product  for 
every  data  base  in  which  that  product  is 
reported.  Usinor  did  not  assign  control 
numbers  to  its  reported  home  market 
sales  listings  correctly  in  each  of  these 
three  investigations,  as  the  company 
admitted  in  a  submission  on  December 
21, 1992. 

The  incorrect  control  numbers  Usinor 
submitted  in  response  to  the 
Department's  supplemental  sales 
questionnaire  in  the  hot-rolled  steel, 
cold-rolled  steel,  and  corrosion-resistant 
steel  investigations,  render  the 
computer  tapes  inadequate  and  not 
useable  in  the  preliminary 
determinations  for  the  following 
reasons:  (1)  Identical  home  market 
products  may  not  have  been  assigned 
the  same  control  numbers;  (2)  Home 
market  sales  that  should  have  been 
matched  to  identical  U.S.  products  may 
not  have  been  so  matched;  and  (3)  U.S. 
products  may  not  have  been  matched  to 
the  identical  or  the  most  similar  home 
market  product.  For  the  Department  to 
rely  on  faulty  product  coding  as  the 
basis  for  its  price  comparisons  in  these 
investigations  would  necessarily  result 
in  the  Department's  making  incorrect 
product  comparisons  that,  in  turn, 
would  thwart  any  appropriate  price 
comparisons. 

For  the  Department  to  use  the 
corrected  computer  tapes  submitted  by 
Usinor  on  January  6. 1993.  would 
require  us  to  use  information  supplied 
well  after  the  clearly  established  cut-off 
date  for  the  submission  of  information 
used  in  making  these  preUminary 
determinations. 


B.  Sales  of  All  Products  Made  by 
Usinor's  Related  Parties  in  France 

Usinor  has  many  related  companies  in 
the  home  market  to  which  it  "sells" 
each  of  the  subject  classes  or  kinds  of 
steel.  They,  in  turn,  resell,  reprocess,  or 
remanufacture  it.  On  the  basis  of 
Usinor's  representations  that  the  home 
market  sales  of  these  companies, 
involving  steel  purchased  from  Usinor, 
would  never  be  appropriate  for 
comparisons  to  U.S.  sales,  the 
Department  permitted  Usinor  to  report 
limited  information  for  all  sales  made 
by  the  largest  three  such  related 
companies  and  to  report  limited 
information  for  sample  invoices  by  the 
others.  On  December  21, 1992.  past  the 
deadline  for  reporting  information  for 
use  in  the  preliminary  determinations. 
Usinor  reported  limited  information  for 
all  the  home  market  sales  of  six 
additional  companies  because  an 
analysis  of  their  sampled  invoices 
levealed  that  certain  sales  would  have 
been  appropriate  matches  to  United 
States  sales.  Later,  in  the  course  of 
analyzing  the  computer  tapes  submitted 
with  the  December  2  and  3, 1992, 
response,  the  Department  found  tens  of 
thousands  of  reported  sales  transactions 
by  these  related  companies  with 
incorrect  prices  or  incorrect  units  of 
measurement  applied  to  sales 
quantities.  Accordingly,  the  Department 
determined  that  the  home  market  sales 
reported  by  these  related  companies 
were  not  useable  for  our  preliminary 
determinations  and  decided  to  use  only 
those  home  market  sales  to  unrelated 
purchasers  or  to  other  related 
purchasers  that  passed  the  Department's 
arm's  length  pricing  test,  as  referenced 
in  the  "Foreign  Market  Value"  section 
of  this  notice  and  discussed  in  detail  in 
Appendix  II-A  to  the  notice  for 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  From 
Argentina,  which  is  being  published 
concurrently  with  this  notice. 

C.  Further  Manufactured  U.S.  Sales  of 
Steel  Plate 

After  its  December  2  and  3, 1992,    . 
response.  Usinor  reported  an 
indeterminate  number  of  additional 
sales  and  additional  price  adjustments 
made  by  its  related  steel  service  centers 
in  the  United  States.  (All  such  sales 
made  by  related  steel  service  centers  in 
the  United  States  are  further 
manufactured  transactions.)  Because 
this  information,  too.  was  submitted 
after  the  deadline  for  the  submission  of 
all  information  to  be  considered  for  the 
preliminary  determinations,  the 
Department  assigned  a  BIA  margin  for 
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the  further  manufactured  sales  reported 
in  the  steel  plate  investigation. 

Currency  Ouiversion 

We  made  currency  conversions  based 
on  the  ofScial  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  all  information  that 
we  determine  is  acceptable  for  use  in 
making  our  final  determinations. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  hquidation  of  all 
entries  of  hot-rolled  steel,  cold-rolled 
steel,  corrosion-resistant  steel,  and  steel 
plate  from  France  that  are  entered,  or 
withdravm  from  warehouse,  for 
consumption  on  or  after  the  date  of 
pubUcation  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  preliminary 
dumping  margins,  as  shown  below.  This 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  The  LTFV 
mai^gins  are  as  follows: 


Producer/manuiachirer/exponer 

Avenine 
maryiri 

Certain    Hot-Rotod    Cartxm    Steal 
Products: 

Usinof  ...__ „ 

AM  OthefS  „ 

12.39 
12.38 

Certain    CoW-Rotled    Caitwn    Steel 
Products: 
UsirKX  

13.92 

M  Others 

13.92 

Certain    Conoston-Resistant    Cart>on 
Steel 

Flat  Products: 

Uslnor 

AH  Others 

10.58 
10.58 

Producet/trtanuiacturBr/exporter 

Weighied- 
average 
margin 

Certain  Cul-to-Length  Cartnn  Steel 
Plate: 

Uainor __.    

AH  Others - 

23.70 
2a70 

Article  VI,  paragraph  5  of  the  General 
Agreement  on  Tariffs  and  Trade 
provides  that  "(nlo  product  •  •  •  shall 
be  subject  to  both  antidumping  and 
countervailing  duties  to  compensate  for 
the  same  situation  of  dumping  and 
export  subsidization."  This  provision  is 
implemented  by  section  772(d)(1)(D)  of 
the  Act.  Since  antidumping  duties 
cannot  be  assessed  on  the  portion  of  a 
margin  attributable  to  export  subsidies, 
there  is  no  reason  to  require  a  case 
deposit  or  bond  for  that  amount. 

ui  a  preliminary  affirmative 
determination  in  the  concurrent 
countervailing  duty  investigation 


involving  sales  in  the  United  States  of 
hot-rolled  steel,  cold-rolled  steel, 
corrosion-resistant  steel,  and  steel  plate 
by  Usinor,  the  Department  did  not  find 
any  export  subsidies.  We  therefore  have 
not  taken  action  to  offset  the 
antidumping  deposit  rate  to  comply 
with  section  772(d)(1)(D)  of  the  Act. 

rrc  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determinations.  If  our  final 
determinations  are  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry 
before  the  later  of  120  days  after  the  date 
of  these  preliminary  determinations  or 
45  days  after  our  final  determinations. 

Public  Comment 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number, 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

A  schedule  for  case  briefs,  rebuttal 
briefs,  and  hearings,  if  requested,  will  be 
published  at  a  later  date  after  all 
interested  parties  have  had  the 
opportunity  to  request  a  bearing. 

We  will  make  our  final 
determinations  by  the  135th  day  after 
the  publication  of  this  notice  in  the 
Federal  Register. 

These  determinations  are  published 
pursuant  to  section  733(f)  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated:  January  26, 1993. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(PR  Doc.  93-2412  Filed  2-3-93;  8:45  am] 
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[A-428-ei3,  A^«2»-S14,  A-428-tlS.  and  A- 
42S-8161 

Preliminary  Determlnatione  of  Silee  at 
Less  Than  Fair  Valua  and 
Postponement  of  Rruil  Determinationa: 
Certain  Hot-Rolled  Carbon  Steel  Flat 
Products,  Certain  Cold-Rolled  Carbon 
Steel  Rat  Products,  Certain  Corrosion 
Resistant  Cart>on  Steel  Flat  Products, 
and  Certain  Cut-to-Length  Cartx>n 
Steel  Plate  From  Cennany 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  4, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Ready  or  Cynthia  Thiramalai, 
Office  of  Antidumping  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14lh  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230;  telephone;  (202)  482-2616 
and  (202)  482-4087,  respectively. 
PREUMINARY  DETERMWiATIONS:  We 
preliminarily  determine  that  im{>orts  of 
certain  hot-rolled  carbon  steel  flat 
products  (hot-rolled  steel),  certain  cold- 
rolled  carbon  steel  flat  products  (cold- 
rolled  steel),  certain  corrosion  resistant 
carbon  steel  flat  products  (corrosion 
resistant  steel),  and  certain  cut-to-length 
carbon  steel  plate  (steel  plate)  from 
Germany  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV),  as  provided  in  section 
733  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  The  estimated 
margins  are  shown  in  the  "Suspension 
of  Liquidation"  section  oSthis  notice. 

Case  History 

Since  the  initiation  of  these 
investigations  on  July  20, 1992,  (57  FR 
33488,  July  29, 1992),  the  following 
events  have  occurred: 

On  August  14, 1992,  the  U.S. 
International  Trade  Commission  (ITC) 
issued  affirmative  preUminary  injury 
determinations  in  these  cases. 

On  August  19, 1992,  the  Department 
of  Commerce  (the  Department) 
presented  antidumping  duty 
questionnaires  on  hot-rolled  steel  to 
Preussag  Stahl  AG  (Preussag),  on  hot- 
rolled  steel  and  cold-rolled  steel  to 
Klockner  Stahl  GmbH  (Kldckner),  on 
cold-rolled  steel  and  corrosion  resistant 
steel  to  Thyssen  Stahl  AG  (Thyssen), 
and  on  steel  plate  to  AG  der  Dillinger 
Huttenwerke  (Dillinger).  Within  each 
class  or  kind  of  merchandise,  these 
respondents  accotmted  for  at  least  60 
percent  of  the  exports  of  the  subject 
merchandise  to  the  United  States  during 
the  period  of  investigation  (POI).  We 
also  provided  the  respondents  with  a 
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standard  computer  program  for 
submitting,  on  an  optional  basis,  a 
completed  margin  analysis  along  with 
the  antidumping  duty  questionnaire 
responses. 

Section  A  responses  containing 
general  company  information  were 
received  on  September  3, 1992,  from 
Dillinger,  Klockner,  Preussag  and 
Thyssen.  On  September  17. 1992,  the 
Department  presented  section  E  of  the 
antidumping  questionnaire  pertaining  to 
further  manufacturing  in  the  United 
States  to  Preussag,  Thyssen,  and 
Dillinger.  On  October  20, 1992. 
responses  to  sections  B  and  C  of  the 
questionnaire  regarding  home  market 
and  U.S.  sales,  respectively,  were 
received  from  Dillinger,  Klockner, 
Preussag  and  Thyssen.  On  November  4, 
1992.  Preussag  and  Thyssen  submitted 
responses  to  the  section  E  questionnaire. 
Dillinger's  November  4, 1992,  response 
to  Section  E  lacked  the  required 
computer  tape  and  was,  therefore,  not 
complete.  As  a  result.  Dillinger's 
Section  E  response  was  rejected  by  the 
Department  as  untimely  filed  (see 
memorandum  from  case  team  to  Francis 
J.  Sailer.  Deputy  Assistant  Secretary  for 
hivestigations.  of  November  17. 1992). 
Dillinger  objected  to  the  Department's 
decision  to  reject  its  section  E  response 
on  December  16. 1992. 

The  Department  informed  Dillinger 
on  November  3, 1992,  that  a  rebradketed 
proprietary  version  and  a  new  public 
version  of  its  Section  A  response  would 
be  required  since  the  bracketing  of 
proprietary  information  in  the 
proprietary  ve»ion  and  the 
summarization  of  proprietary 
information  in  the  public  version  of  the 
response  were  not  adequate.  Dillinger 
submitted  revised  proprietary  and 
public  versions  of  its  section  A  response 
on  November  4, 1992. 

The  Department  issued  supplemental 
questionnaires  {>ertaining  to  Sections  A, 
B  and  C  of  the  questionnaire  to 
Dillinger,  Klockner,  Preussag  and 
Thyssen  on  November  4, 1992.  Dillinger 
submitted  responses  to  its  supplemental 
questionnaire  on  November  18, 1992; 
Klockner  hied  its  supplemental 
responses  on  November  19, 1992.  On 
November  18, 1992,  Preussag  and 
Thyssen  submitted  only  narrative 
responses.  After  being  informed  by  the 
Department  that  revised  computer  tapes 
accompanying  the  responses  would  also 
be  required,  both  Preussag  and  Thyssen 
submitted  revised  computer  tapes  on 
November  20  and  23, 1992,  respectively. 

On  November  16. 1992,  DilUnger 
requested  that  it  be  allowed  to  report 
only  a  limited  sample  of  sales  made  by 
a  related  reseller.  "The  Department 


issued  sampUng  instructions  to 
Dillinger  on  November  18, 1992. 
On  November  18, 1992,  Theis 
Precision  Steel  Corporation,  an  importer 
of  certain  hot-rolled  steel  products, 
requested  that  seat  belt  retractor  spring 
steel,  piston  ring  steel,  shock  absorber 
steel,  throwaway  blade  steel,  and  carbon 
band  saw  steel  be  classified  as  distinct 
classes  or  kinds  of  merchandise  separate 
from  hot-rolled  steel  and,  thus, 
excluded  from  the  scope  of 
investigation.  A  consumer  of  the 
products  imported  and  subsequently 
converted  by  Theis,  Kem-Liebers  USA, 
supported  the  request  of  Theis  to 
exclude  certain  products  from  the  scope 
of  the  investigation  of  hot-rolled  steel  on 
January  7, 1993.  Petitioners  objected  to 
the  request  by  Theis  on  January  15, 
1993.  This  request  is  addressed  in 
Appendix  I  of  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina  which  is 
being  published  concurrently  with  this 
notice. 

On  November  21, 1992,  the  United 
Steelworkers  of  America  (AFLrdO/ 
CLC),  a  certihed  union  representative  of 
an  industry  whose  workers  are  engaged 
in  the  manufacture  or  production  of  like 
products  in  the  United  States,  requested 
status  as  co-petitioners  in  these 
investigations.  Petitioners  amended  the 
petitions  to  include  the  Steelworkers  as 
co-petitioners  on  December  16, 1992. 
On  November  25, 1992,  petitioners 
hied  a  request  to  amend  the  scopes  of 
the  investigations.  Dillinger  objected  to 
petitioners'  requested  scope 
amendments  on  December  31, 1992. 

h)  November  1992,  petitioners  alleged 
that  Preussag  and  Klockner  sold  hot- 
rolled  steel,  that  Klockner  and  Thyssen 
sold  cold-rolled  steel,  that  Thyssen  sold 
corrosion  resistant  steel,  and  that 
Dillinger  sold  steel  plate  in  the  home 
market  at  prices  below  the  cost  of 
production  (COP). 

During  the  month  of  December,  the 
Department  received  comments  from 
Preussag,  Klockner,  Thyssen,  and 
Dillinger  regarding  petitioners' 
allegations  of  sales  below  COP  in  the 
respective  cases,  and  rebuttal  comments 
from  petitioners.  On  December  21, 1992, 
the  Department  determined  that  it  had 
reasonable  grounds  to  believe  or  suspect 
that  Preussag  had  sold  hot-rolled  steel, 
that  Thyssen  had  sold  cold-rolled  and 
corrosion  resistant  steel,  and  that 
Dillinger  had  sold  steel  plate  in  the 
home  market  below  COP.  As  a  result, 
the  Department  initiated  sales  below 
cost  investigations  in  accordance  with 
section  773(b)  of  the  Act.  A  sales  below 
cost  investigation  was  not  initiated 
regarding  Klockner  at  the  same  time 


because  proprietary  Information  in 
petitioners'  allegation  regarding 
Klockner  was  not  properly  summarized 
in  the  public  version.  Petitioners 
submitted  an  updated  pubUc  version  of 
its  allegation  of  sales  below  cost 
regarding  Klockner  on  December  11. 
1993.  On  January  12. 1993.  the 
Department  determined  that  it  had 
reasonable  grounds  to  beUeve  or  suspect 
that  Kl5ckner  had  sold  hot-rolled  and 
cold-rolled  steel  in  the  home  market 
below  COP  and,  therefore,  initiated  a 
sales  below  cost  investigation.  The 
Department  issued  section  D  of  the 
questionnaire  pertaining  to  COP  and 
constructed  value  (CV)  to  Thyssen  and 
DiUinger  on  December  22, 1992,  and  to 
Klockner  on  January  13, 1993.  The 
Department  did  not  issue  Preussag 
section  D  of  the  antidumping 
questionnaire  for  reasons  explained 
below  (see  Best  biformation  Available 
section  of  this  notice).  Allegations  of 
sales  below  cost  were  not  received  in 
time  for  the  Department  to  perform  sales 
below  cost  analyses  for  the  preliminary 
determinations.  Therefore,  we  will 
address  the  issue  of  whether 
respondents  were  selUng  subject 
merchandise  in  Germany  at  prices 
below  COP  in  our  final  determinations. 

On  December  2. 1992,  Dillinger 
submitted  the  sample  of  sales  made  by 
its  related  reseller;  however,  it  failed  to 
follow  the  Department's  instructions 
and,  as  a  result,  reported  an  incorrect 
sample.  Petitioners  objected  to 
Dillinger's  sampling  methodology  on 
December  8. 1992. 

On  December  11, 1992,  we  notified  all 
respondents  that  they  would  be  given 
additional  time  to  supplement 
information  on  the  record  and  to 
remedy  deficiencies  in  their  responses 
on  or  before  December  21, 1992.  We 
received  supplemental  responses  from 
Klockner,  lliyssen  and  Dillinger. 

Petitioners  filed  comments  m  advance 
of  the  Department's  preliminary 
determinations  regarding  the  responses 
of  Dillinger  on  January  8  and  15, 1993; 
of  Klockner  on  January  6, 1993;  of 
Preussag  on  January  7  and  19, 1993;  and 
of  Thyssen  on  January  8, 1993.  Klockner 
responded  to  petitioners'  comments  on 
January  14, 1993.  hi  response  to  a 
request  from  the  Department,  Thyssen 
made  a  submission  on  January  15, 1993, 
clarifying  certain  information  in  its 
responses. 

On  January  19, 1993,  petitioners 
requested  that,  for  any  of  these 
investigations  for  which  the  preliminary 
determination  is  negative,  the 
Department  postpone  the  final 
determination  until  not  later  than  135 
days  after  the  date  of  publication  of  the 
preliminary  determinations,  provided 


that  similar  requests  are  received  in  all 
other  concurrent  antidumping 
investigations  of  flat-rolled  steel 
products  for  which  the  preliminary 
determinations  were  affirmative. 

On  January  25, 1993,  petitioners 
amended  their  request  to  request 
unconditional  postponement  of  any  of 
these  investigations  for  which  the 
preliminary  determination  is  negative. 

Postponement  of  Final  DetenAinations 

Pursuant  to  section  735(a)(2)(A)  of  the 
Act,  Dillinger,  Klockner,  Preussag  and 
Tbyssen  in  January  1993  requested  that, 
in  the  event  of  affirmative  preliminary 
determinations  in  their  respective 
investigations,  the  Department  postpone 
the  final  determinations  to  135  days 
aRer  the  date  of  publication  of  the 
affirmative  preliminary  determinations. 
Therefore,  we  are  {Ktstponing  the  final 
determinations  until  the  135th  day  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register. 

Scope  of  the  Investigations 

The  products  covered  by  these 
investigations  constitute  four  separate 
"classes  or  kinds"  of  merchandise: 
Certain  hot-rolled  carbon  steel  flat 
products,  certain  cold-rolled  carbon 
steel  flat  products,  certain  corrosion 
resistant  carbon  steel  flat  products,  and 
certain  cut-to-length  carbon  steel  plate. 
The  full  description  of  the  subject 
merchandise  is  included  in  Appendix  I 
to  the  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina  which  is  being 
publisheid  concurrently  with  this  notice. 

Period  of  Investigation 
The  POI  is  January  1  through  June  30. 


1992. 


I 


Such  or  Similar  Comparisons 

We  have  determined  that  each  of  the 
classes  or  kinds  of  products  covered  by 
these  investigations  also  constitute 
single  categories  of  such  or  similar 
merchandise.  Where,  within  a  class  or 
kind,  there  were  no  sales  of  identical 
merchandise  in  the  home  market  to 
compare  to  U.S.  sales,  we  made  similar 
merchandise  comparisons  on  the  basis 
of  the  criteria  defined  in  Appendix  V  to 
the  antidumping  duty  questionnaire, 
which  is  on  file  in  room  B-099  of  the 
main  building  of  the  Department  of 
Commerce.  We  made  comparisons  at  the 
same  level  of  trade,  where  possible. 
Where  we  were  not  able  to  match  sales 
at  the  same  level  of  trade,  we  made 
comparisf»is  without  regard  to  level  of 
trade.  We  adjusted  Thyssen's  reported 
levels  of  trade  by  combiriing  automobile 
manufacturers  with  other  end  users. 


Best  Information  Available 

We  based  our  preliminary 
determinations  on  the  best  information 
available  (BIA)  in  accordance  with 
section  776(c)  of  the  Act.  for  Dillinger 
(steel  plate),  Kldckner  (hot-rolled  and 
cold-rolled  steel)  and  Preuasag  (hot- 
rolled  steel). 

Dillinger 

On  November  16, 1992,  Dillinger 
requested  that  it  be  allowed  to  report  a 
sample  of  sales  made  by  a  related 
reseller  in  the  hmae  market  In  its  letter 
granting  Dillinger  permission  to  sample 
these  sales,  the  Department  said,  "given 
the  late  date  on  which  you  notified  us 
of  your  reporting  burden  and  the  fact 
that  this  burden  only  applies  to  home 
market  sales,  no  extensions  will  be 
granted  beyond  December  2, 1992.  If 
your  response  is  unclear  or  inadequate, 
it  will  be  rejected."  As  stated  above  in 
the  Case  History  section  of  this  notice, 
Dillinger  failed  to  sample  properly  sales 
made  by  the  related  reseller  in  the  home 
market.  As  a  result,  its  sampling 
methodology  resulted  in  a 
disproportionate  share  of  sampled  sales 
being  taken  fivm  the  latter  part  of  the 
POI.  Because  of  concerns  over 
Dillinger's  self-selection  of  sample  data, 
the  Department  determined  that 
information  submitted  by  Dillinger 
pertaining  to  its  sampled  sales  was 
unusable.  Furthermore,  Dillinger's  home 
market  sales  information  was 
incomplete  as  of  December  2, 1992,  the 
last  date  by  which  the  Department 
stated  that  information  on  the  sampled 
sales  could  be  submitted  for 
consideration  in  the  preliminary 
determination. 

Unlike  other  respondents  that 
reported  sales  to  related  customers  and 
claimed  that  these  sales  were  at  arm's 
length,  Dillinger  has  not  reported  sales 
to  its  related  customers  nor  made  a 
claim  that  such  sales  are  at  arm's  length. 
Accordingly,  we  consider  the  sales 
made  by  Dillinger's  related  reseller 
essential  to  performing  our  less  than  fair 
value  analysis.  Therefore,  we  are  basing 
our  preliminary  determination  for 
Dillinger  on  BIA  (see  memorandum  to 
R.  Moreland,  Acting  Deputy  Assistant 
Secretary  for  Investigations,  of 
December  14, 1992). 

In  its  letter  of  December  11, 1992,  the 
Department  allowed  Dillinger  to  provide 
a  corrected  sample  and  to  remedy  other 
deficiencies  in  its  responses  for 
consideration  for  the  final 
determination.  On  December  21, 1992, 
Dillinger  submitted  a  revised  sample  in 
response  to  the  December  11, 1992 
letter.  Dillinger's  revised  sample  will  be 
subject  to  verification  and,  if  found  to  be 


appropriate,  considered  for  our  final 
determination. 

Kldckner 

For  many  home  market  sales, 
Klockner  failed  to  report  transaction 
prices  in  either  its  original 
questionnaire  response  or  its  defideDcy 
response.  In  addition,  Klodbier  reportMl 
sales  to  related  resellers  claiming  that 
these  were  arm's  length  transactions.  In 
its  December  21, 1992,  submission  in 
response  to  the  Department's  invitation 
to  remedy  outstanding  deficiencies  and 
supplement  information  on  the  recwd. 
Kldckner  provided  none  of  the  in»««ing 
price  information. 

Home  maricet  sales  without  price 
information  were  made  to  both  related 
and  unrelated  customers,  and  include 
the  ma)<yity  of  home  market  product! 
matched  to  U.S.  sales.  As  a  result,  we 
are  unable  to  perform  the  arm's  length 
test  outlined  in  Appendix  II-A  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  From 
Argentina.  We  find  that  any  calculation 
of  estimated  preliminary  dumping 
margins  based  on  Klockner's  reported 
information  in  its  present  form  would 
be  unreliable  given  the  large  number  of 
home  market  sales  lacking  price 
information  and  our  inability  to  perform 
the  arm's  length  test  for  related  party 
transactions.  Therefore,  we  are  basing 
our  preliminary  determinations  for 
Klockner  on  BIA  (see  memorandum 
from  case  team  to  Richard  W.  Moreland 
of  January  25, 1993). 

Preussag 

In  its  October  20, 1992,  response  to 
Section  B  of  the  questionnaire,  Preussag 
failed  to  report  home  market  sales  of  slit 
coils  and  cut-to-length  sheets  believing 
these  products  would  not  be  matched  to 
U.S.  sales.  The  Department's  deficiency 
letter  of  November  4, 1992,  repeated  its 
instructions  in  the  questionnaire 
requiring  Preussag  to  report  all  home 
market  sales,  with  explicit  reference  to 
sales  of  slit  coil  and  cut-to-length  sheet. 
In  Preussag's  November  19, 1992, 
response  to  the  deficiency  letter,  it  again 
failed  to  report  sales  of  slit  coil  and  cut- 
to-length  sheet.  The  Department  made 
an  additional  request  for  complete  home 
market  sales  reporting  of  subject 
merchandise  in  its  letter  of  December 
11, 1992.  In  Preussag's  December  21, 
1992,  response  to  the  December  11, 
1992,  letter,  it  failed,  for  the  third  time, 
to  provide  complete  home  market  sales 
information. 

Without  any  information  on  the 
record  regarding  Preussag's  home 
market  sales  of  slit  coil  and  cut-to- 
length  sheet,  we  are  unable  to  ascertain 


7098 


Federal  Register  /  Vol.  58,  No.  22  /  Thursday,  February  4,  1993  /  Notices 


whether  the  products  Preussag  has 
reported  are  the  most  appropriate 
matches  for  U.S.  products.  In  addition, 
the  Department  has  given  Preussag 
ample  opportunity  to  provide  complete 
information  on  its  home  market  sales  of 
subject  merchandise.  To  allow  Preussag 
to  choose  what  it  considers  to  be  the 
most  appropriate  match  to  U.S.  products 
and  disregard  the  Department's  requests 
for  information  in  this  matter  might 
encourage  future  respondents  to  also 
selectively  report  home  market  sales. 
Therefore,  we  have  assigned  Preussag  an 
estimated  diunping  margin  based  on 
BIA  for  the  preliminary  determination, 
and  intend  not  to  verify  its  data.' 

BIA  Margins 

Since  Dillinger,  Kldckner  and  . 
Preussag  have  attempted  to  comply  with 
the  Department's  requests  for 
information,  we  have  assigned  to  them 
the  BIA  rate  for  cooperative 
respondents.  For  a  detailed  explanation 
of  the  methodology  used  to  calculate  the 
BIA  rate,  see  Appendix  II-B  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  ft'om 
Argentina  which  is  being  published 
concurrently  with  this  notice. 

Fair  Value  Comparisons 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  FMV,  we  compared  the 
volume  of  home  market  sales  for  each 
class  or  kind  of  the  subject  merchandise 
to  the  volume  of  third  country  sales  of 
each  class  or  kind  of  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(B)  of  the  Act.  We 
found  that  the  home  market  was  viable 
for  all  respondents  and  their  respective 
sales  of  the  relevant  classes  or  kinds  of 
merchandise. 

To  determine  whether  sales  of  hot- 
rolled  steel,  cold-rolled  steel,  corrosion 
resistant  steel  and  steel  plate  from 
Germany  to  the  United  States  were 
made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV)  for 
each  company,  as  speciHed  in  the 
"United  States  Price"  and  "Foreign 
Market  Value"  sections  of  this  notice. 
As  stated  above,  we  based  USP  and 
FMV  on  information  provided  in  the 
petition  for  Dillinger,  Klockner  and 
Preussag.  We  based  our  margin 
calculation  for  Thyssen  on  its  submitted 
data. 


United  States  Price 

Dillinger,  Klockner,  and  Preussag 

We  based  USP  on  information 
contained  in  the  petition  for  Dillinger, 
Kldckner  and  Preussag.  Petitioners' 
estimates  of  USP  are  based  on  actual 
delivered  price  quotations  to  U.S. 
customers  obtained  from  domestic 
industry  sources,  and  on  ciistoms  values 
taken  from  IM-145  import  statistics. 

Petitioners  adjusted  the  dehvered 
price  quotations  for  foreign  inland 
freight,  ocean  freight  and  insurance, 
U.S.  duty,  harbor  maintenance  fees, 
merchandise  processing  fees,  and  U.S. 
inland  freight.  In  making  price-to-price 
comparisons,  petitioners  added  to  USP 
the  amount  of  value-added  tax  (VAT) 
that  would  have  been  collected  had  the 
U.S.  sale  been  taxed,  in  accordance  with 
section  772(d)(1)(C)  of  the  Act. 
Petitioners  deducted  amounts  for 
foreign  inland  freight  from  the  customs 
values. 

Thyssen 

We  based  USP  for  both  cold-rolled 
and  corrosion  resistant  steel  on 
exporter's  sales  price  (ESP),  in 
accordance  with  section  772(c)  of  the 
Act,  because  all  sales  to  the  first 
unrelated  purchaser  took  place  after 
importation  into  the  United  States. 

We  calculated  ESP  based  on  packed 
prices  at  which  the  merchandise  was 
sold  at  various  terms  to  unrelated 
customers  in  the  United  States.  In 
accordance  with  section  772(d)(1)(C)  of 
the  Act,  we  added  to  USP  the  amount 
of  VAT  that  would  have  been  collected 
had  the  U.S.  sale  been  taxed.  We  also 
added  an  amount  for  currency  exchange 
gains  realized  by  Thyssen. 

We  made  deductions,  where 
appropriate,  for  cash  discounts,  foreign 
inland  freight,  marine  insurance,  ocean 
freight,  U.S.  customs  duty, 
merchandising  processing  fee,  harbor 
maintenance  fee,  inland  freight  to 
Thyssen's  U.S.  warehouses,  U.S.  inland 
freight  to  the  customer,  U.S.  customs 
brokerage,  credit  expense,  warranty 
expenses,  technical  services  expenses, 
warehouse  expenses,  inventory  carrying 
cost,  other  indirect  selling  expenses 
incurred  in  the  United  States,  and  a 
portion  of  the  claimed  non-U.S.  indirect 
selling  expenses  incun;pd  in  Germany. 
We  disallowed  the  remaining  portion  of 
indirect  selling  expenses  incurred  in 
Germany  for  the  reasons  stated  below  in 
the  Foreign  Market  Value  section  of  this 
notice. 

In  addition,  we  made  further 
deductions,  where  appropriate,  for  all 
value  added  in  the  United  States, 
pursuant  to  section  772(e)(3)  of  the  Act. 
The  value  added  consists  of  the  costs 


associated  with  the  production  of  the 
further  manufactured  products,  other 
than  the  costs  associated  with  the 
imported  products  and  a  proportional 
amount  of  any  profit  related  to  the 
further  manufacture.  Profit  was 
calculated  by  deducting  all  applicable 
expenses  fit)m  the  sales  price.  The  total 
profrt  was  then  allocated  proportionally 
to  all  components  of  cost.  Only  the 
proBt  attrib.utable  to  the  value  added  in 
the  United  States  was  deducted. 

In  determining  the  costs  incurred  to 
produce  the  further  manufactured 
products,  the  Department  included  (1) 
the  costs  of  manufacture;  (2)  movement 
and  packing  expenses;  and  (3)  general 
expenses,  including  selling,  general  and 
administrative  expenses,  and  interest 
expenses. 

Thyssen  omitted  from  its 
questionnaire  response  the  materials 
portion  of  U.S.  manufacturing  cost  for 
certain  further  manufactured  sales 
which  had  not  undergone  further 
manufacture  as  of  the  time  Thyssen 
replied  to  the  relevant  portion  of  our 
questionnaire.  For  the  purpose  of  these 
preliminary  determinations,  we  have 
assigned  these  sales  a  margin  based  on 
BIA  pursuant  to  section  776(c)  of  the 
Act  because  Thyssen  failed  to  report 
estimates  of  the  materials  costs  that  will 
eventually  be  incurred,  thereby 
understating  its  further  manufacturing 
expenses  on  these  sales.  As  BIA,  we 
assigned  the  highest  non-aberrational 
margin  calculated  for  any  other  sale 
made  by  Thyssen  pursuant  to  our 
methodology  outlined  in  Appendix  II  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina. 

In  addition,  Thyssen  omitted  cost  of 
production  information  for  the  product 
imported  into  the  United  States  on 
certain  sales  for  which  further 
manufacturing  was  performed  in  the 
United  States  by  parties  unrelated  to 
Thyssen.  Without  such  information,  we 
are  unable  to  calculate  the  amount  of 
profit  to  be  allocated  to  the  further 
manufacturing  cost  of  these  sales.  We 
therefore  used  BLA  to  determine  the 
profit  allocation  amount.  As  BIA,  we 
have  used  the  highest  allocated  profit 
figure  which  we  calculated  for  any  other 
sale. 

Foreign  Market  Value 

Dillinger,  Kldckner  and  Preussag 

We  calculated  FMV  based  on 
information  contained  in  the  petition  for 
Dillinger,  Klockner  and  Preussag. 
Petitioners'  estimates  of  FMV  are  based 
on  price  quotations  and  price  lists 
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obtained  through  market  research  in 
Germany,  and  CV. 

Ex-freight  basis  point  prices  were 
adjusted  by  petitioners  ror  price  extras, 
discounts,  and  inland  height,  where 
appropriate,  to  arrive  at  ex-fectory 
prices.  Petitioners  then  made 
circumstance  of  sale  adjustments  to 
account  for  differences  in  credit 
expenses  between  Germany  and  the 
United  States.  Petitioners  deducted 
home  market  packing  costs  and  added 
paclung  costs  for  U.S.  sales.  In 
accordance  with  section  772(d)(1)(C)  of 
the  Act,  petitioners  also  added  the 
amount  of  VAT  that  would  have  been 
incurred  had  the  U.S.  sale  been  taxed. 

To  calculate  CV,  petitioners  used  the 
costs  of  producing  the  subject 
merchandise  by  a  domestic  producer 
and  adjusted  these  costs  for  Known 
differences  between  Germany  and  the 
United  States.  Costs  of  manufacturing  a 
base  product  for  each  class  or  kind  of 
merchandise,  including  materials,  labor, 
overhead  and  depreciation,  were 
adjusted  to  calculate  the  costs  of 
manufacturing  (COMs)  of  individual 
products.  To  the  COMs,  petitioners 
added  an  amount  for  selling,  general 
and  administrative  expenses  (SG&A)  to 
arrive  at  the  COP  for  each  individual 
product.  As  SG&A,  petitioners  used  the 
higher  of  amounts  calculated  from  the 
financial  statements  of  German 
producers,  or  the  statutory  minimum  of 
ten  percent,  as  appropriate.  To  the  COP 
for  each  product,  petitioners  added  the 
statutory  minimum  of  eight  percent  for 
profit,  aind  an  amoimt  for  packing. 

Thyssen 

Thyssen  reported  sales  of  the  subject 
merchandise  to  related  customers  in  the 
home  market.  In  this  case,  we 
disregarded  certain  home  market  sales 
to  related  customers  that  we  found  not 
to  be  arm's  length  transactions.  The 
Department's  methodology  for 
determining  whether  or  not  to  include 
these  transactions  in  our  calculations  of 
FMV  is  discussed  in  Appendix  11  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina.  For  U.S.  sales  left  with  no 
home  market  comparison  products  as  a 
result  of  performing  the  arm's  length 
test,  we  assigned  margins  based  on  BIA. 
As  BIA,  we  used  the  highest  calculated 
non-aberrational  margin. 

We  calculd'ed  FMV  based  on  ex- 
freight  basis  point  prices  to  unrelated 
customers  in  the  home  market  and  to 
related  customers  whose  sales  we  have 
determined  to  be  at  arm's  length.  We 
made  deductions  for  discounts, 
commissions,  insurance,  freight 
adjustments^  and  credit  and  warranty 


expenses.  We  also  deducted  from  FMV 
the  weighted-average  home  market 
indirect  selling  expenses,  up  to  the 
amount  of  indirect  selling  expenses 
incurred  on  U.S.  sales,  in  accordance     * 
with  19  CFR  353.56(b)(2).  or,  for  those 
U.S.  sales  which  have  undergone  further 
manufacturing  in  the  United  States,  up 
to  the  amount  of  indirect  selling 
expenses  inciured  on  U.S.  sales 
attributable  to  the  foreign  input  product. 
However,  for  home  market  products 
compared  to  further  manufactured  sales 
for  which  Thyssen  omitted  cost  of 
production  information  (see  United 
States  Price  section  of  tliis  notice),  we 
did  not  deduct  home  market  indirect 
selling  expenses  because  we  were 
unable  to  calculate  the  amount  of 
indirect  selling  expenses  attributable  to 
the  foreign  input  product.  In  addition, 
we  disallowed  part  of  the  claimed 
adjustment  for  home  market  indirect 
selling  expenses  because  these  expenses 
were  inadequately  explained  and,  based 
on  the  description  provided,  appeared 
in  part  to  be  production  costs,  rather 
than  selling  expenses.  (As  noted  above, 
we  also  adjusted  reported  U.S.  indirect 
selling  expenses  by  disallowing  the 
same  portion  of  the  expenses  incurred 
on  U.S.  sales.)  We  also  made  a 
circumstance  of  sale  adjustment  for  the 
difference  between  VAT  on  home 
market  sales  and  that  which  would  have 
been  collected  on  U.S.  sales  if  the  export 
sales  had  been  taxed.  We  deducted 
home  market  packing  costs  and  added 
U.S.  packing  costs. 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank  in 
accordance  with  19  CFR  353.60. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  all  information  that 
we  determine  is  acceptable  for  use  in 
making  our  final  determinations. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  hot-rolled  steel,  cold-rolled 
steel,  corrosion  resistant  steel  and  steel 
plate  from  Germany  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  preliminary 
dumping  margins,  as  shown  below.  This 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice. 
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Article  VI,  paragraph  5  of  the  General 
Agreement  on  Tari&  and  Trade 

Erovides  that  "In]o  product  *  *  *  shall 
9  subject  to  both  antidumping  and 
countervaiUng  duties  to  compensate  for 
the  same  situation  of  dumping  and 
export  subsidization."  This  provision  is 
implemented  by  section  772(d)(1)(D)  of 
the  Act.  Since  antidumping  duties 
cannot  be  assessed  on  the  portion  of  the 
margin  attributable  to  export  subsidies, 
there  is  no  reason  to  require  a  cash 
deposit  or  bond  for  that  amount, 
in  its  preUminary  affirmative 
determinations  in  the  concurrent 
countervailing  duty  investigations 
involving  sales  in  itie  United  States  of 
hot-rolled  steel,  cold-rolled  steel, 
corrosion  resistant  steel  and  steel  plate 
bom  Germany,  the  Department  did  not 
find  any  export  subsidies.  Therefore,  we 
did  not  need  to  make  any  offset  to  the 
antidumping  duty  deposit  rate. 

rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determinations.  If  our  final 
determinations  are  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry  on 
or  before  45  days  after  our  final 
determinations. 

Public  Comment 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b).  oral 
presentations  will  be  Umited  to  issues 
raised  in  the  briefs. 

A  schedule  for  case  briefs,  rebuttal 
briefs,  and  hearings,  if  requested,  will  be 
published  at  a  later  date  after  all 
interested  parties  have  had  the 
opportiuiity  to  request  a  hearing. 
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We  will  make  our  final 
determinations  by  the  135th  day  after 
the  publication  of  this  notice  in  the 
Federal  Register. 

These  detenninations  are  published 
pursuant  to  section  733(0  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated:  January  26, 1993. 
loaeph  A.  Spetrioi. 
Acting  Assistant  Secretary  for  Import 
Administration. 
|FR  Doc  93-2413  Filed  2-3-93;  8:45  am) 

BHUNO  COOC  3f1*-M-P 

[A-475-606  and  A-475-«07] 

Notice  Of  Preliminary  Determlnatlona 
of  Salea  at  LeM  Than  Fair  Value; 
certain  Coid-Roiled  CartMn  Steel  IHat 
Products  and  Certain  Cut-to-Length 
CartKHi  Steel  Plate  From  Italy 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  4, 1993. 
FOR  FURTHER  MFORMATKM  CONTACT.  Lori 
Way  or  Judith  Wey,  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-0656  or  (202)  482- 
6320,  respectively. 
PREUMMARY  DETERMINATIONS:  We 
preliminarily  determine  that  imports  of 
certain  cold-rolled  carbon  steel  flat 
products  (cold-rolled  steel)  and  certain 
cut-to-length  carbon  steel  plate  (steel 
plate)  from  Italy  are  being,  or  are  lilcely 
to  be,  sold  in  the  United  States  at  less 
than  fair  value  (LTFV),  as  provided  in 
section  733  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  The  estimated 
margins  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

Since  the  initiation  of  these 
investigations  on  July  20, 1992,  (57  FR 
33488,  July  29, 1992),  the  following 
events  have  occurred: 

On  August  14, 1992,  the  U.S. 
International  Trade  Commission  (TTC) 
issued  affirmative  preliminary  injury 
determinations  in  these  cases.  The  ITC 
also  issued  a  negative  preliminary 
determination  with  respect  to  certain 
hot-rolled  carbon  steel  flat  products 
from  Italy,  an  investigation  which  was 
initiated  concurrently  with  the  cold- 
rolled  steel  and  steel  plate 
investigations. 

On  August  19, 1992,  the  Department 
of  Commerce  (the  Department) 
presented  an  antidumping  duty 
questionnaire  to  ILVA,  S.p.A.  (ILVA). 


This  respondent  accounted  for  at  least 
60  percent  of  the  exports  of  the  subject 
merchandise  to  the  United  States  during 
4he  period  of  investigation  (POI).  We 
also  provided  ILVA  with  a  standard 
computer  program  for  submitting,  on  an 
optional  basis,  a  completed  margin 
analysis  along  with  the  antidumping 
duty  questiormaire  responses. 

Smce  the  Department  determined  at 
initiation  that  it  had  reasonable  grounds 
to  believe  or  suspect  that  ILVA  had  sold 
cold-rolled  steel  and  steel  plate  in  Italy 
at  prices  which  were  below  ILVA's  cost 
of  production,  the  Department  also 
presented  a  cost  of  production  and 
constructed  value  questionnaire  (section 
D)  to  ILVA. 

ILVA  submitted  sales  and  cost 
questionnaire  responses  in  September 
and  November  1992.  Qting  significant 
deficiencies  in  ILVA's  sales  responses, 
the  Department  issued  a  supplemental 
sales  questionnaire  on  November  20, 
1992.  ILVA  submitted  its  responses  to 
this  supplemental  questionnaire  in 
December  1992. 

On  November  21, 1992,  the  United 
Steelworkers  of  America  (AFlr^HO/ 
CLC)  (Steelworkers),  a  certified  union 
representative  of  an  industry  whose 
workers  are  engaged  in  the  manufacture 
or  production  of  like  products  in  the 
United  States,  requested  status  as  co- 
petitioners  in  these  investigations.  The 
petitions  were  amended  to  include 
Steelworkers  as  co-petitioners  on 
December  16. 1992. 

ILVA's  section  D  cost  response  was 
determined  to  be  significantly  deficient. 
On  December  10, 1992,  the  Department 
issued  a  supplemental  section  D  cost 
questionnaire. 

On  December  11, 1992,  we  notified 
respondent  that  we  would  allow 
additional  time  (until  December  21, 
1992)  for  it  to  provide  additional 
information  and  remedy  deficiencies  in 
its  responses.  ILVA  submitted  some 
additional  information  by  the  December 
21, 1992,  deadline. 

On  January  15, 1993,  the  deadline  for 
ILVA's  section  D  deficiency  response, 
ILVA  informed  the  Department  that  it 
was  not  providing  its  supplemental 
section  D  information  at  this  time.  ILVA 
did  not  request  an  extension  of  time  to 
file  this  response. 

On  January  19, 1993,  petitioners 
requested  that,  for  any  of  these 
investigations  for  which  the  preliminary 
determination  is  negative,  the 
Department  postpone  the  final 
determination  until  not  later  than  135 
days  after  the  date  of  publication  of  the 
preliminary  determinations,  provided 
that  similar  requests  are  received  in  all 
other  concurrent  antidumping 
investigations  of  flat-rolled  steel 


products  for  which  the  preliminary 
determinations  were  affirmative. 

Petitioners  submitted  conunents  on 
January  22, 1993,  and  requested  that  we 
consider  these  comments  for  our 
preliminary  determinations.  These 
comments  were  submitted  too  late  for 
consideration  for  the  preliminary 
determinations,  but  will  be  considered 
for  the  final  determinations. 

On  January  25. 1993.  petitioners 
amended  their  request  to  request 
unconditional  postponement  of  any  of 
these  investigations  for  which  the 
preliminary  determination  is  negative. 

Scope  of  the  Investigations 

The  products  covered  by  these 
investigations  constitute  two  separate 
"classes  or  kinds"  of  merchandise: 
Certain  cold-rolled  carbon  steel  flat 
products  and  certain  cut-to-length 
carbon  steel  plate.  The  full  description 
of  the  subject  merchandise  is  included 
in  Appendix  I  to  the  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina,  which  is 
being  published  concurrently  with  this 
notice. 

Period  oflnvestigation 

The  POI  is  January  1  through  June  30. 
1992. 

Such  or  Similar  Comparisons 

We  have  determined  that  the  classes 
or  kinds  of  merchandise  covered  by 
these  investigations  constitute  single 
categories  of  such  or  similar 
merchandise. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  cold- 
rolled  steel  and  steel  plate  bom  Italy  to 
the  United  States  were  made  at  less  than 
fair  value,  we  compared  the  United 
States  price  (USP)  to  the  foreign  market 
value  (FMV),  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

Although  ILVA  responded  to  the 
Department's  original  sales  and  cost 
questionnaires  and  the  supplemental 
sales  questionnaire,  as  discussed  in  the 
"Best  Information  Available"  section  of 
this  notice  below,  it  failed  to  provide 
adequate  responses.  In  addition.  ILVA 
failed  to  provide  a  supplemental  section 
D  response.  Therefore,  in  accordance 
with  section  776(c)  of  the  Act,  our 
results  are  based  on  best  information 
available  (BL\). 

In  determining  what  margin  to  use  as 
BLA,  the  Department  follows  a  two- 
tiered  methodology,  whereby  the 
Department  normally  assigns  lower 
margins  to  those  respondents  who 
cooperated  in  an  investigation  and 
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margins  based  on  more  adverse 
assumptions  for  those  respondents  who 
did  not  cooperate  in  an  investigation.  A 
full  description  of  the  Department's  BIA 
methodology  is  included  In  Appendix 
n-B  to  the  Prehminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certahi 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Ai^entina,  which  is  being 
published  concurrently  with  this  notice. 

We  considered  ILVA  to  be  a 
cooperative  respondent  in  these 
investigations  until  it  indicated  that  it 
would  not  respond  to  our  supplemental 
section  D  questionnaire  by  the  due  date. 
Further,  ILVA  did  not  request  an 
extension  of  time  to  file  this  response. 
When  it  failed  to  file  its  supplemental 
section  D  response,  we  considered  ILVA 
to  have  withdrawn  from  these 
investigations,  and  consequently 
determined  ILVA  to  be  an 
uncooperative  respondent.  Therefore, 
we  have  determined  BIA  to  be  the 
highest  of  the  margins  alleged  in  the 
petitions. 

As  BLA,  we  used  prices  and 
constructed  value  information  provided 
in  the  petitions.  We  compared  U.S. 
prices  derived  from  IM-145  import 
statistics  to  constructed  value  (cold- 
rolled  steel)  and  home  market  prices 
(steel  plate)  and  based  our 
determinations  on  the  comparison  that 
yielded  the  highest  margin. 

United  States  Price 

We  based  USP  for  cold-rolled  steel 
and  steel  plate  on  information  provided 
in  the  petitions.  Petitioners  based  USP 
on  IM-145  import  statistics.  For  steel 
plate,  petitioners  made  deductions  for 
foreign  inland  freight  based  on 
information  provided  in  the  petition. 

In  accordance  with  section 
772(d)(1)(C)  of  the  Act.  for  steel  plate, 
petitioners  added  to  USP  the  amount  of 
value-added  tax  (VAT)  that  would  have 
been  collected  had  the  exported 
merchandise  been  taxed. 

Foreign  Market  Value 

We  based  FMV  for  cold-rolled  steel  on 
constructed  value  information  provided 
in  the  petition.  Petitioners  added 
materials,  labor,  overhead,  depreciation, 
and  U.S.  packing  costs.  Petitioners 
added  the  statutory  minimum  often 
percent  for  selling,  general,  and 
administrative  expenses  and  eight 
percent  for  profit.  Pursuant  to  19  CFR 
353.56,  petitioners  made  circumstance- 
of-sale  adjustments  for  differences  in 
credit  expenses. 

Petitioners  calculated  FMV  for  steel 
plate  based  on  a  market  research  report 
on  home  market  price  quotes  that  was 
provided  in  the  petition.  The  market 
research  report  contained  information 


on  base  prices,  thickness/width  add- 
ons, and  other  dimensional  add-ons,  so 
that  home  market  prices  could  reflect 
certain  characteristics  of  merchandise 
for  which  there  was  a  U.S.  price  in  the 
petition.  Petitioners  made  deductions 
for  discounts  and  credit  expenses  based 
on  information  provided  in  the  petition. 
Pursuant  to  19  CFR  353.56.  we  made 
circiunstance-of-sale  adjustments  for 
differences  in  credit  expenses. 
Petitioners  also  made  a  circumstance-of- 
sale  adjustment  for  the  difference 
between  VAT  on  home  market  sales  and 
that  which  would  have  been  collected 
on  U.S.  sales  if  the  export  sales  had 
been  taxed.  Petitioners  deducted  home 
market  packing  costs  and  added  U.S. 
packing  costs. 

Currency  Conversion 

Petitioners  made  currency 
conversions  based  on  the  official 
exchange  rates  in  effect  on  the  dates  of 
the  U.S.  sales  as  certified  by  the  Federal 
Reserve  Bank. 

Best  Information  Available 

Due  to  the  numerous  significant 
deficiencies  in  ILVA's  sales  and  cost 
questionnaire  responses  and  its  failure 
to  provide  a  supplemental  cost 
questionnaire  response,  the  Department 
is  compelled  to  use  BIA  in  making  its 
preliminary  determinations  and  to 
cancel  verification.  The  significant 
deficiencies  in  ILVA's  responses  are 
discussed  below. 

On  January  15. 1993,  the  deadline  for 
ILVA's  section  D  deficiency  response, 
ILVA  informed  the  Department  that  it 
was  not  providing  the  supplemental 
section  D  information  at  this  time.  ILVA 
did  not  request  an  extension  of  time  to 
file  this  response.  Any  additional 
information  filed  subsequently  would 
therefore  be  considered  untimely  filed. 
ILVA's  failure  to  provide  or  request  an 
extension  of  time  to  provide  this 
information  is  the  basis  for  our 
determination  that  ILVA  is  an 
uncooperative  respondent. 

For  both  cold-rolled  steel  and  steel 
plate,  ILVA's  original  section  D  cost 
response  also  contained  significant 
deficiencies.  For  instance,  ILVA's  cost 
of  manufacturing  data  was  not  in  the 
product  specific  format  required  by  the 
Department.  ILVA  provided  no  product 
control  numbers  or  methodology  to 
enable  the  Department  to  attribute  any 
of  such  costs  to  specific  products.  ILVA 
did  not  calculate  a  cost  of  sales  for 
purposes  of  responding  to  these 
investigations.  ILVA  failed  to  provide 
any  explanation  or  supporting 
documentation  for  its  calculated  G&A 
rate  and  interest  rate.  Additionally, 


ILVA  has  not  provided  its  1991 
financial  statements. 

The  Department  determined  ILVA's 
cold-rolled  steel  product  concordance  to 
be  inadequate  and  unusable  for 
purposes  of  matching  home  maricet 
products  to  U.S.  products  due  to  the 
following  specific  deficiencies:  (1)  The 
Department's  questionnaire  instructs 
respondents  to  assign  a  unique  control 
number  to  each  product  for  every  data 
base  in  which  that  product  is  reported. 
ILVA  has  not  assigned  a  unique  control 
number  to  each  product  in  its  product 
concordance.  Instead,  ILVA  assigned  the 
same  control  number  to  multiple  home 
market  products  with  different  physical 
characteristics;  (2)  ILVA  did  not  assign 
to  identical  home  market  products  the 
same  control  numbers;  therefore,  certain 
home  market  sales  that  should  have 
been  matched  to  U.S.  sales  may  have 
been  excluded  from  ILVA's  product 
concordance;  (3)  ILVA  incorrectly 
assigned  to  identical  U.S.  products 
different  control  numbers  with  the 
result  that  different  home  market 
products  are  matched  to  identical  U.S. 
products;  (4)  ILVA  did  not  assign  to 
products  with  identical  characteristics 
the  same  control  number  in  its  sales  and 
product  concordance  databases,  thereby 
precluding  any  use  of  the  concordance 
to  match  home  market  sales  to  U.S. 
sales;  (5)  ILVA  has  defined  some 
matches  as  "similar"  rather  than 
"identical"  when  the  U.S.  and  home 
market  products  have  identical  physical 
characteristics;  and  (6)  based  on  ILVA's 
December  4. 1992.  deficiency  response, 
it  appears  that  ILVA  incorrectly  based 
its  product  matching  on  factors  such  as 
"steel  quality  group"  and  "performance 
criteria"  rather  than  on  the  physical 
characteristics  detailed  in  the 
Department's  Appendix  V  matching 
hierarchy. 

The  Department  also  determined 
ILVA's  product  concordance  for  steel 
plate  to  be  significantly  deficient:  (1) 
ILVA  has  assigned  the  same  U.S.  control 
number  to  products  that  have  different 
physlcel  characteristics;  (2)  the  control 
numbers  in  ILVA's  product  concordance 
do  not  appear  in  the  home  market  sales 
listing,  thereby  precluding  any  use  of 
the  concordance  to  match  home  market 
sales  to  U.S.  sales;  and  (3)  ILVA  does 
not  appear  to  have  followed  the 
Department's  Appendix  V  matching 
hierarchy.  Based  on  ILVA's  explanation 
of  its  product  codes,  it  has  not  matched 
U.S.  sales  to  home  market  sales  of  the 
same  grade. 

We  encountered  several  problems 
when  we  attempted  to  re-match  ILVA's 
U.S.  sales  of  plate.  We  searched  for 
home  market  products  with  identical 
grades  to  the  U.S.  products.  We  found 
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identical  grade  matches,  but  the 
reported  thickness  groups  were  not 
identical  matches,  and  me  reported  heat 
treatment  for  the  U.S.  and  home  market 
product  were  also  not  the  same.  Because 
we  could  not  make  identical  matches, 
we  would  have  needed  to  make 
difference  in  merchandise  (dihner) 
adjustments  for  which  we  did  not  have 
the  necessary  dihner  information. 
Respondent  also  had  not  provided  the 
necessary  cost  of  production  and 
constructed  value  information.  In 
addition,  because  grade  was  not 
reported  for  several  of  ILVA's  home 
market  products,  we  could  not  be 
certain  that  such  products  would  not 
have  been  an  identical  or  more  similar 
match.  There  were  also  discrepancies 
between  the  width  and  thickness  group 
codes  assigned  and  the  actual  widths 
and  thicknesses  reported  by  ILVA  in 
both  the  U.S.  and  home  market 
databases. 

ILVA  has  indicated  that  up  to  25 
percent  of  its  sales  of  cold-rolled  steel 
undergo  further  processing  in  the 
United  States.  However,  ILVA  has  not 
provided  a  section  E  further 
manufacturing  questionnaire  response, 
and  it  has  not  identified  in  its  sales 
listing  which  of  its  sales  of  cold-rolled 
steel  are  further  processed.  ILVA's 
reported  gross  unit  prices  reflect  the 
costs  of  further  processing  in  the  United 
States,  but  ILVA  has  not  reported  the 
actual  further  processing  costs.  Without 
being  able  to  deduct  value-added  further 
processing  costs  from  ILVA's  reported 
U.S.  gross  unit  price,  we  would  be 
unable  to  perform  a  LTFV  analysis  on 
U.S.  and  home  market  sales. 

ILVA  has  interpreted  the  statute  to 
conclude  that  it  is  exempt  from 
providing  further  manufacturing 
information,  since  its  U.S.  date  of  sale 
may  precede  the  further  manufacturing 
operations  performed  in  the  United 
States.  However,  the  fact  that  further 
processing  was  performed  on  these  sales 
before  delivery  to  the  first  unrelated 
U.S.  customer,  and  that  the  price  paid 
by  that  customer  reflects  such 
processing,  serve  to  cast  doubt  on 
ILVA's  claim  that  these  are  purchase 
price  transactions.  In  addition,  the 
circumstances  surrounding  the 
processing  and  sales  activity  in  the 
United  States  leads  the  Department  to 
question  whether  ILVA  has  reported  the 
correct  date  of  sale  for  these 
transactions. 

The  Department's  questionnaire 
instructed  respondents  to  report  all 
sales  of  subject  merchandise  made  by 
related  parties.  In  its  November  20, 
1992,  deficiency  letter,  the  Department 
instructed  ILVA  to  report  sales  by 
related  parties,  or  to  demonstrate  that 


(1)  ILVA  has  no  operational  control  over 
these  companies,  and  pricing  and 
production  decisions  are  made 
independently  without  participation  by 
ILVA,  (2)  there  is  not  a  close 
relationship  between  ILVA  and  these 
companies  in  terms  of  shared  board 
members  or  directors,  ownership, 
sharing  of  sales  and  customer 
information,  joint  billing,  management, 
etc.,  and  (3)  ILVA  cannot  compel  these 
related  entities  to  provide  U.S.  and 
home  market  sales  information. 

Evidence  on  the  record  indicates  that 
ILVA  may  exercise,  or  is  capable  of 
exercising,  some  control  over  its  related 
entities  and  therefore  possesses  the 
potential  to  influence  its  related  entities' 

Ericing  and  production  decisions.  ILVA 
as  not  reported  sales  by  related  Italian 
entities  in  which  it  holds  a  "minority 
interest",  and  has  not  provided 
convincing  evidence  that  sales  by  such 
entities  should  not  have  been  reported. 
If  ILVA  can  exercise  control  over  its 
related  entities,  such  control  could 
result  in  price  manipulation  in  the 
home  market  and  U.S.  market. 

There  are  no  strict  administrative  or 
judicial  guidelines  as  to  when  the 
Department  should  collapse  related 
producers  for  purposes  of  reporting 
requirements.  The  Department's  cvurent 
standard  is  to  determine  whether  the 
relationship  between  the  related  parties 
is  such  that  there  is  a  strong  possibility 
of  price  or  production  manipulation 
between  or  among  them.  The 
Department's  practice  is  generally  to 
collapse  related  parties  where  there  is  a 
strong  possibility  of  price  manipulation. 
(See,  e.g..  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Gray  Portland 
Cement  and  Clinker  from  Japan  (56  FR 
12156,  March  22. 1991):  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  From  the  Federal  Republic  of 
Germany  (54  FR  18992,  May  3. 1989)). 
The  cases  involving  the  decision  of 
whether  or  not  to  collapse  related 
parties  for  these  purposes  suggests  that 
the  percentage  ownership  of  the  parent 
of  the  subsidiary  is  not  itself  a  sure 
indicator  of  when  the  Department 
determines  collapsing  is  appropriate. 
Rather,  the  Department  has  regarded 
percentage  ownership  as  one  of  many 
factors  to  consider  in  making  these 
determinations. 

Additional  factors  the  Department 
considers  in  determining  when  it  is 
appropriate  to  collapse  related  parties 
are:  (1)  Whether  related  parties  have 
similar  production  processes,  facilities 
or  equipment  so  as  to  facilitate  shifting 
of  production  between  facilities;  (2) 
whether  related  parties  share  marketing 


and  sales  infomutlon  or  offices;  (3) 
whether  related  parties  have 
interlocking  boards  of  directors;  and  (4) 
whether  and  to  what  extent  the  parent 
is  involved  in  the  pricing  or  production 
decisions  of  the  subsidiaries. 

n^VA  has  reported  that  it  has 
"minority  Interests"  (less  than  40 
percent)  in  several  related  entities. 
Despite  ILVA's  central  argument  that  it 
should  not  be  required  to  report  sales  by 
related  entities  in  which  it  owns  a 
"minority  interest".  ILVA's  indirect  and 
direct  percentage  stock  ownership  in 
these  entities  is  significant  enough  that 
it  may  enable  ILVA  to  influence  pricing 
and  production  decisions. 

In  addition  to  ILVA's  ownership 
interests  in  its  related  entities,  certain  of 
these  entities  also  have  interlocking 
directorships  with  ILVA.  Individuals 
serving  in  management  positions  at 
ILVA  also  act  in  a  management  capacity 
for  certain  of  ILVA's  related  entities. 
Because  there  are  shared  board  members 
and  management  between  ILVA  and 
certain  of  its  related  entities,  there  is  the 
potential  for  sharing  of  information. 

Based  on  information  provided  in 
Iron  and  Steel  Works  of  the  World, 
ILVA  and  its  related  entities  potentially 
possess  similar  production  processes, 
facilities,  and  equipment,  thereby 
enabling  ILVA  and  its  related  entities  to 
facilitate  the  shifting  of  production 
between  their  facilities. 

Concerning  the  sharing  of  marketing 
and  sales  information  or  offices  and 
whether  and  to  what  extent  the  parent 
is  involved  in  the  pricing  or  production 
decisions  of  the  subsidiaries,  ILVA  has 
stated  that  its  related  entities  make 
decisions  independently,  without 
consulting  with  or  obtaining  approval 
from  ILVA.  At  a  minimum,  ILVA 
possesses  knowledge  of  its  related 
entities'  operations,  as  evidenced  by  the 
fact  that  ILVA  has  provided  estimated 
shipment  information  for  certain  of  its 
related  entities. 

While  ILVA  has  claimed  that  it  has  no 
operational  control  over  these  related 
entities  and  does  not  control  their 
pricing  decisions,  it  has  failed  to 
provide  documentation  supporting 
these  claims,  (e.g.,  financial  documents 
and  board  reports  from  ILVA  and  its 
related  entities  demonstrating  no  strong 
financial  or  decision-making 
relationship  or  affidavits  from  mutually 
affiliated  directors). 

ILVA  has  failed  to  provide  convincing 
evidence  that  sales  made  by  certain  of 
its  related  parties  should  not  have  been 
reported.  In  fact,  the  evidence  on  the 
record  indicates  that  ILVA  may  exercise, 
or  be  able  to  exercise,  some  control  over 
its  related  entities,  requiring  that  sales 
be  reported. 
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ILVA  atated  that  it  wlb  the  subject 
mercbaadise  "primarily"  on  an  actual 
weight  basis  in  the  home  market  and 
"generally"  on  a  theoretical  minimum 
weight  (tMW)  basis  in  the  United 
States.  In  the  Department's  November 
20, 1992.  deficiency  letter,  we 
instructed  ILVA  to  explain  its  different 
weight  bases  and  how  its  home  market 
actual  weights  can  be  converted  to  a 
TMW  basis  in  order  for  the  Department 
to  make  "apples-to-apples" 
comparisons.  In  its  CifBcember  4, 1992, 
deHciency  response.  ILVA  stated  that  its 
average  actual  weight  was  more  than  its 
TMW.  In  its  December  21, 1992, 
submission  ILVA  provided  a  conversicm 
factor  which  it  stated  should  be 
multiplied  by  the  TMW  weights  to 
convert  TMW  to  actual  weights. 

ILVA's  December  4  and  21, 1992 
responses  contained  conflicting 
information  concerning  its  conversion 
factors.  ILVA  has  also  failed  to  provide 
a  narrative  explanation  or  supporting 
documentation  demonstrating  how 
conversion  factors  were  derived. 
Without  appropriate  conversion  factors, 
we  cannot  make  "apples-to-apples" 
comparisons. 

In  summary,  there  are  numerous 
significant  deficiencies  in  ILVA's  sales 
and  cost  questionnaire  responses, 
including  ILVA's  failure  to:  (1)  Provide 
adequate  product  concordances;  (2) 
provide  further  manufacturing 
information  for  cold-rolled  steel 
products;  (3)  report  sales  by  related 
parties  in  which  ILVA  owns  a  minority 
interest  or  to  demonstrate  that  ILVA 
asserts  no  controlling  interest;  (4) 
provide  appropriate  actual  weight/ 
theoretical  minimum  weight  conversion 
factors;  and  (5)  provide  complete  and 
useable  section  D  information.  In 
addition.  ILVA  has  failed  to  provide  a 
supplemental  section  D  response  by  the 
due  data.  Based  on  the  numerous 
deficiencies  in  ILVA's  responses  and  its 
failure  to  submit  its  supplemental 
section  D  questionnaire  response,  the 
Department  is  compelled  to  use  BIA  in 
making  its  preliminary  determinations 
and  to  cancel  verification. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  hquidation  of  all 
entries  of  cold-rolled  steel  and  steel 
plate  fi-om  Italy  that  are  entered,  or 
withdrawn  trom  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  preliminary 
dumping  margins,  as  shown  below.  This 


suspension  of  liquidation  vrill  remain  in 
effect  until  further  notice. 

Certain  Cold-Rolled  Carbon  Steel  Flat 
Products: 


ProducerAnamitocturet/exporter 


ILVAS4).A 

All  Otheis 

Certain  CuHo-Unotti 
Plata: 

ILVAS.PA 

AH  Olhere . 


Cartxtn  StM( 


Maiglnpaf- 
canlage 


50.15 
S0.1S 


63.86 
SSJ8 


Article  VI.  paragraph  5  of  the  General 
Agreement  on  Tariffs  and  Trade 

Erovides  that  "Injo  product  •  •  •  shall 
9  subject  to  both  antidumping  and 
countervailing  duties  to  compensate  for 
the  same  situation  of  dumping  or  export 
subsidization."  This  provision  is 
implemented  by  772(d)(1)(D)  of  the  Act 
Since  antidumping  duties  cannot  be 
assessed  on  the  portion  of  the  margin 
attributable  to  export  subsidies,  there  is 
no  reason  to  require  a  cash  deposit  or 
bond  for  that  amount 

In  its  affirmative  preliminary 
determination  in  the  concurrent 
countervailing  duty  investigation 
involving  sales  in  the  United  States  of 
cold-rolled  steel  and  steel  plate  from 
Italy,  the  Department  did  not  find  any 
export  subsidies.  Therefore,  we  did  not 
need  to  make  any  ofbet  to  the 
antidumping  deposit  rate. 

rrc  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determinations.  If  our  final 
determinations  are  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry 
before  the  later  of  120  days  after  the  date 
of  these  preliminary  determinations  or 
45  days  after  our  final  determinations. 

Public  Comment 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (l)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentations  will  be  Umited  to  issues 
raised  in  the  briefs. 

A  schedule  for  case  briefs,  rebuttal 
briefs,  and  hearings,  if  requested,  will  be 
published  at  a  later  date  after  all 
interested  parties  have  had  the 
opportvmity  to  request  a  hearing. 


If  these  investigations  proceed 
normally,  we  will  make  our  final 
determinations  by  April  12, 1993. 

These  determinations  are  publisbed 
pursuant  to  section  733(f)  ofthe  Act  and 
19  CFR  353.15(a)(4). 

Dated:  January  26, 1993. 
Joo^h  A.  Spetrini, 

Acting  Assistant  Secntaiyfor  Import 

Administration. 

[FR  Doc  93-2414  Filed  2-3-93;  8v4S  am] 
MtjjNO  coot  jsta-oe^ 

[A-588-824,  A-Se8-825,  and  -A-6a«-«261 

Notice  of  Preliminary  Determinations 
of  Sales  at  Less  Thsn  Fair  Value: 
Certain  Hot-Rolled  CartxNi  Steel  Flat 
ProducU.  Certain  CoM-Rolled  CartMn 
Steel  Fiat  Products,  anACertaln 
Corrosion-Resistant  Cartwn  Steel  Plat 
Products  From  Japan 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  4, 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Jonathan  Frailich,  Stephen  Jacques,  or 
James  Rice,  Office  of  Agreements 
Compliance,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW.. 
Washington,  DC  20230;  telephone:  (202) 
482-3793. 

PRELMINARY  OETERMOUTIONS:  We 
preliminarily  determine  that  imports  of 
certain  hot-rolled  carbon  steel  flat 
products  (hot-rolled  steel),  certain  cold- 
rolled  carbon  steel  flat  products  (cold- 
rolled  steel),  and  certain  corrosion- 
resistant  carbon  steel  flat  products 
(corrosion-resistant  steel)  from  Japan  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  733  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  The  estimated  margins  are  shown 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice. 

Case  History 

Since  the  initiation  of  these 
investigations  on  July  20, 1992,  (57  FR 
33488,  July  29,  1992),  the  following 
events  have  occurred: 

On  August  14, 1992,  the  U.S. 
International  Trade  Commission  (ITC) 
issued  affirmative  preliminary  injury 
determinations  in  these  cases.  The  ITC 
also  issued  a  negative  preliminary 
determination  with  respect  to  cut-to- 
length  carbon  steel  plate  products  from 
Japan,  an  investigation  of  which  was 
initiated  concmrently  with  the  cold- 
rolled  steel,  hot-rolled  steel,  and 
corrosicm-resistant  steel  investigations. 
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On  August  26, 1992,  the  Department 
of  Commerce  (the  Department) 
presented  an  antidumping  duty 
questionnaire  to  Kawasaki  Steel 
Corporation  (Kawasaki),  NKK  Steel 
Corpwation  (NKK),  Nippon  Steel 
Corporation  (Nippon),  and  Sumitomo 
Metal  Industries  (Sumitomo)  through 
the  Japanese  Ministry  of  International 
Trade  and  Industry.  These  respondents 
accounted  for  at  least  60  percent  of  the 
exports  of  the  subject  merchandise  to 
the  United  States  during  the  period  of 
investigation  (POI).  We  also  provided 
these  respondents  with  a  standard 
computer  program  for  submitting,  on  an 
optional  basis,  a  completed  margin 
analysis  along  with  the  antidumping 
duty  questionnaire  responses.  On 
September  17, 1992.  the  Department 
presented  to  Suaitomo  Section  E  of  the 
Antidumping  questionnaire,  which 
concerns  further  manufacturing  in  the 
United  States.  Sumitomo  did  not 
respond  to  the  Section  E  questionnaire. 
All  four  Japanese  respondents  submitted 
sales  questionnaire  responses  in  October 
1992. 

On  November  21, 1992,  the  United 
Steeiworkers  of  America  (AFL-CIO/ 
CLC)  (steeiworkers),  a  certified  union 
representative  of  an  industry  whose 
workers  are  engaged  in  the  manufacture 
or  production  of  the  like  products  in  the 
United  States,  requested  status  as  co- 
petitioners  in  these  investigations. 
Petitioners  amended  the  petition  to 
include  the  steeiworkers  as  co- 
petitioners  on  December  16, 1992. 

The  Department  issued  supplemental 
sales  questionnaires  in  November  and 
December  1992.  All  four  respondents 
submitted  their  responses  to  these 
supplemental  sales  questionnaires  in 
December  1992.  However,  due  to  time 
constraints,  the  Department  is  not  using 
any  information  received  on  or  after 
December  21, 1992,  for  purposes  of  the 
preliminary  determinations.  This 
information  will,  however,  be  verified 
and  considered  for  the  final 
determinations. 

On  December  11, 1992,  petitioners 
alleged  that  NKK  and  Nippon  sold  cold- 
rolled  steel  in  the  home  market  at  prices 
which  were  below  their  cost  of 
production.  On  December  11, 1992, 
petitioners  also  alleged  that  Kawasaki 
and  Nippon  sold  corrosion  resistant 
steel  at  prices  that  were  below  its  cost 
of  production.  On  December  24,  1992, 
petitioners  alleged  that  Sumitomo  sold 
cold-rolled  steel  in  the  home  market  at 
prices  which  were  below  the  cost  of 
production.  On  January  14. 1993, 
Sumitomo  withdrew  all  of  its 
information  from  the  record,  stating  that 
it  would  no  longer  participate  in  these 
investigations.  On  January  22. 1993.  the 


Department  determined  that  it  had 
reasonable  grounds  to  believe  or  suspect 
that  NKK  and  Nippon  had  sold  cold- 
rolled  steel  in  the  home  market  below 
cost,  and  therefore,  initiated  cost 
investigations  in  accordance  with 
section  773(b)  of  the  Act.  On  January  25, 
1993,  the  Department  determined  that  it 
had  reasonable  grounds  to  believe  or 
suspect  that  Nippon  and  Kawasaki  had 
solo  corrosion-resistant  steel  in  the 
home  market  below  cost,  and  therefore, 
initiated  cost  investigations  in 
accordance  with  section  773(b)  of  the 
Act.  The  Department  issued  to  NKK, 
Kawasaki,  and  Nippon  section  D  of  the 
antidumping  questionnaire  on  January 
22  and  January  26, 1993.  However,  we 
have  not  received  cost  data  in  time  for 
consideration  for  these  preUminary 
determinations.  We  will  verify  any 
timely  and  complete  responses.  The 
results  of  these  COP  investigations  will 
be  used  in  the  final  determinations  of 
these  investigations. 

On  January  19, 1993.  petitioners 
requested  that,  for  any  of  these 
investigations  for  which  the  preliminary 
determination  is  negative,  the 
Department  postpone  the  final 
determinations  until  not  later  than  135 
days  after  the  date  of  publication  of  the 
preliminary  determinations,  provided 
that  similar  requests  are  received  in  all 
other  concurrent  antidumping 
investigations  of  fiat-rolled  steel 
products  for  which  the  preliminary 
determinations  are  affirmative. 

On  January  25. 1993.  petitioners 
amended  their  request  to  request 
unconditional  postponement  of  any 
investigations  for  which  the  preliminary 
determination  is  negative. 

Scope  of  the  Investigations 

The  products  covered  by  these 
investigations  constitute  three  separate 
"classes  or  kinds"  of  merchandise: 
Certain  hot-rolled  carbon  steel  flat 
products,  certain  cold-rolled  carbon 
steel  flat  products,  and  certain 
corrosion-resistant  carbon  steel  flat 
products.  The  full  description  of  the 
subject  merchandise  is  included  in 
Appendix  I  to  the  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina,  which  is 
being  published  concurrently  with  this 
notice. 

Period  of  Investigation 

The  POI  is  January  1. 1992.  through 
June  30, 1992. 

Such  or  Similar  Comparisons 

We  have  determined  that  each  of  the 
classes  or  kinds  of  products  covered  by 
these  investigations  also  constitutes  a 


single  category  of  such  or  similar 
merchandise.  Where,  within  a  class  or 
kind,  there  were  no  sales  of  identical 
merchandise  in  the  home  market  to 
compare  to  U.S.  sales,  we  made  similar 
merchandise  comparisons  on  the  basis 
of  the  criteria  defined  in  Appendix  V  to 
the  antidumping  duty  questionnaire, 
which  is  on  file  in  room  B-099  of  the 
main  building  of  the  Department  of 
Conunerce.  NKK  requested  that  the  high 
carbon  steel  category  be  divided  into 
two  separate  subcategories.  We  did  not 
agree  to  NKK's  categorization  of  high 
carbon  steel  and  therefore  the 
Department  is  not  subdividing  the 
category  for  comparison  piuposes.  NKK 
sold  production  ovemm  merchandise  in 
the  United  States  and/or  Japan  during 
the  POI.  For  a  discussion  of  our 
treatment  of  these  sales  see  the  section 
on  "Evaluation  of  Non-Prime/ 
Production  Overrun  Material"  in 
Appendix  II  to  the  Preliminary 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  from  Argentina, 
published  concurrently  with  this  notice. 

Best  Information  Available 

In  accordance  with  section  776(c)  of 
the  Act,  we  have  determined  that  the 
use  of  best  information  otherwise 
available  (BIA)  is  appropriate  for  several 
firms.  For  certain  firms,  total  BIA  was 
necessary,  while  for  other  firms,  only 
partial  BIA  was  applied.  For  a 
discussion  of  our  general  application  of 
BIA.  see  the  section  on  "Best 
Information  Available"  in  Appendix  n 
to  the  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina,  published  concurrently 
with  this  notice. 

Kawasaki  has  four  related 
manufacturers  that  produce  corrosion- 
resistant  steel.  In  such  cases,  the 
Department's  questionnaire  requires 
respondents  to  collapse  related 
manufactiu^rs'  sales  of  the  subject 
merchandi.se,  and  to  submit  a  response 
that  consolidates  the  respondent's  data 
with  those  of  its  related  manufacturers. 
Kawasaki  failed  to  do  this  with  respect 
to  three  related  manufacturers. 
Although  Kawasaki  did  provide  this 
data  for  the  fourth  related  manufacturer, 
the  information  was  not  submitted  in . 
time  for  consideration  for  the 
preliminary  determination.  We  will 
consider  whether  to  use  this 
information  for  the  final  determination. 
Therefore,  for  this  preliminary 
determination  we  are  applying  an 
overall  BIA  rate  for  Kawasaki. 

Since  Kawasaki  attempted  to 
substantially  cooperate  with  the 
Department,  as  BIA  we  used  the  higher 
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of  (1)  The  highest  calculated  rate  in 
these  investigations  for  this  class  or 
kind  of  merchandise  for  any  firm  from 
Japan  or  (2)  the  average  petition  rate  for 
this  class  or  kind  of  merchandise  from 
Japan. 

Sumitomo  withdrew  its  information 
from  the  record  of  these  investigations; 
therefore,  we  are  considering  Sumitomo 
to  be  nonreeponsive  and  are  applying  an 
overall  BIA  rate  to  Sumitomo.  Because 
Sumitomo  refused  to  cooperate  with  the 
Department  as  BIA  we  have  used  the 
higher  of:  (1)  The  highest  calculated  rate 
in  these  investigations  for  each  class  or 
kind  of  merchandise  for  any  finn  from 
Japan;  or  (2)  the  highest  margin  alleged 
in  the  antidumping  petition  for  each 
class  or  kind  or  merchandise. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  hot- 
rolled,  cold-rolled  and  corrosion 
resistant  steel  from  Japan  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
(USP)  to  the  foreign  market  value 
(FMV),  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

NKK,  Nippon,  and  Kawasaki  have 
reported  sales  of  the  subject 
merchandise  to  related  parties  in  the 
home  market.  The  Department's 
methodology  for  determining  whether 
or  not  these  transactions  are  at  arm's 
length  prices  and  should  be  included  in 
our  calculations  of  USP  and  FMV  is 
discussed  in  Appendix  II  to  the 
Preliminary  £)etennination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina,  which  is  published 
concurrently  with  this  notice.  If 
application  of  the  arm's  length  test 
resulted  in  unmatched  U.S.  sales,  we 
used  BIA  for  those  sales. 

Nippon  incorrectly  included  the  level 
of  trade  as  part  of  the  model  match 
concordance.  In  addition,  Nippon 
applied  an  inappropriate  methodology 
for  accounting  for  level  of  trade.  For 
similar  matches  Nippon  matched  sales 
of  less  similar  models  at  the  same  or  the 
most  comparable  level  of  trade  rather 
than  matching  sales  of  more  similar 
products  at  other  levels  of  trade. 
Therefore,  for  these  sales  we  applied 
BIA.  In  all  circumstances  where  we 
applied  BIA  for  unmatched  U.S.  sales, 
we  used  the  higher  of:  (1)  The  highest 
non-aberrant  transaction  mai^in 
(uilculated  for  that  firm  among  the  sales 
of  the  same  class  or  kind  of  merchandise 
where  we  were  able  to  calculate  a 
margin  or  (2)  the  average  petition  rate 
for  the  same  class  or  kind  of 
merchandise  from  the  same  country  of 
origin. 


United  StMas  Price 

For  NKK  and  Nippon  we  based  USP 
on  purdiase  price,  in  accordance  with 
section  772(b)  of  the  Act,  because  the 
subject  merchandise  was  sold  to 
unrelated  trading  companies  in  Japan 
for  export  to  the  U.S.  and  to  imrelated 
customers  in  the  U.S.  prior  to 
exportation  to  the  United  States. 

In  accordance  with  section 
772(d)(l)(Q  of  the  Act.  we  added  to 
USP  the  amount  of  consumption  tax 
that  would  have  been  collected  had  the 
exported  merchandise  been  taxed. 

We  made  additional  company  specific 
adjustments  as  follows: 

A.  NKK 

For  NKK  we  calculated  purchase 
price  based  on  packed  F.O.B.  and  FJ^.S. 
prices  to  unrelated  trading  companies  in 
Japan  which  then  exported  the 
merchandise  to  the  United  States.  We 
made  adjustments,  where  appropriate, 
for  rebates,  foreign  inland  freight,  and 
surcharges.  We  reclassified  tedmical 
service  expenses  from  a  direct  to  an 
indirect  selling  expense  because  these 
services  consisted  of  activities  not 
directly  related  to  sales  of  subject 
merchandise. 

B.  Nippon 

For  Nippon,  we  calculated  purchase 
price  based  on  packed  F.O.B.  port  of 
export  prices  to  unrelated  trading 
companies  in  Japan  for  export  to  the 
U.S.  and  to  unrelated  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  for  discounts, 
rebates,  and  the  following  movement 
charges:  Truck  delivery  plant  to 
customer,  ocean  freight,  handling,  and 
truck  delivery  port  to  customer.  We 
reclassified  technical  service  expenses 
from  a  direct  to  an  indirect  selling 
expense  because  these  services 
consisted  of  activities  not  directly 
related  to  sales  of  subject  merchandise. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  foreign  market  value 
(FMV),  we  compared  the  volume  of 
home  market  sales  of  the  subject 
merchandise  to  the  volume  of  third 
country  sales  of  subject  merchandise,  in 
accordance  with  section  773(a)(1)(B)  of 
the  Act.  We  found  that  the  home  market 
was  viable  for  sales  of  certain  cold- 
rolled  carbon  steel  fiat  products  and 
certain  hot-rolled  carbon  steel  flat 
products  by  NKK  and  Nippon,  and  for 
sales  of  certain  corrosion-resistant 
carbon  steel  flat  products  by  Kawasaki 
and  Nippon. 


Price  to  Price  CoiBparieoM 

For  these  preliminary  determinations 
we  based  FMV  on  home  market  prices. 
We  calculated  FMV  based  on  ex-foctory, 
FOB  or  delivered  prices  inclusive  of 
packing,  to  unrelated  customers  and  to 
related  customers  whose  sales  we  have 
determined  to  be  at  arm's  length  under 
our  related  party  test  referenced  in  the 
Fair  Value  Comparison  section  of  this 
notice.  In  accordance  with  19  CFR 
353.58,  we  compared  U.S.  sales  to  home 
market  sales  made  at  the  same  level  of 
trade,  where  possible.  Where  we  were 
not  able  to  match  at  the  same  level  of 
trade  we  made  comparisons  without 
regard  to  level  of  trade.  For  home 
market  to  purchase  price  comparisons, 
pursuant  to  section  773(a)(4KB)  and  19 
CFR  353.56(a)(2),  we  made 
circumstance  of  sale  adjustments  for 
direct  selling  expenses.  We  also  made  a 
circumstance  of  sale  adjustment  for  the 
difference  between  consumption  taxes 
on  home  market  sales  and  those  which 
would  have  been  collected  on  U.S.  sales 
if  the  export  sales  had  been  taxed.  We 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs.  Where 
appropriate,  we  also  made  an 
adjustment  for  physical  differences  in 
the  merchandise,  in  accordance  with  19 
CFR  353.57.  We  made  additional 
company  specific  adjustments  as 
follows: 

A.  NKK 

For  NKK  we  calculated  FMV  based  on 
ex  mill,  free  delivered,  free  on  truck,  ex 
ship  and  ex  quay  prices  charged  to  both 
related  and  unrelated  customers  in  the 
home  market.  Sales  to  several  related 
customers  were  not  used  as  we  foimd 
these  sales  not  to  be  at  arm's  length 
prices.  We  made  adjustments,  wnere 
appropriate,  for  rebates,  discounts,  and 
inlano  freight. 

We  also  made  circumstance-of-sale 
adjustments  for  differences  in  credit 
expenses,  interest  revenue,  and 
warranty  expenses.  In  addition,  we 
made  an  offset  adjustment  where 
commissions  were  paid  in  the  home 
market  but  not  in  the  United  States.  We 
reclassified  technical  service  expenses 
horn  a  direct  to  an  indirect  selling 
expense  because  these  services 
consisted  of  activities  not  directly 
related  to  sales  of  subject  merchandise. 
Therefore,  we  did  not  adjust  FMV  for 
this  item  for  purposes  of  purchase  price 
comparisons. 

B.  Nippon 

We  calculated  FMV  based  on  F.O.B. 
point  of  delivery  prices  charged  to  both 
related  and  unrelated  customers  in  the 
home  market.  Sales  to  several  related 
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customers  %vere  not  used  as  we  found 
these  sales  not  to  be  at  arm's  length 
prices.  We  also  collapsed  the  home 
market  sales  of  four  manufacturers 
related  to  Nippon  into  Nippon's  home 
market  sales  data  base.  In  addition, 
Nippon  sampled  home  market  sales 
transactions  pursuant  to  the 
Department's  letter  of  October  9, 1992. 
We  made  deductions,  where 
appropriate,  for  discounts,  rebates,  and 
movement  expenses. 

We  also  made  circumstance-of-sale 
adjustments  for  differences  in  credit 
expenses,  interest  revenue,  warranty 
expenses,  third  party  payments, 
commissions,  and  other  additions  to 
price.  In  addition,  we  made  an  oRset 
adjustment  where  commissions  were 
paid  in  the  home  market  but  not  in  the 
United  States.  We  denied  an  adjustment 
for  home  market  inventory  carrying 
costs  because  the  company  did  not 
calculate  the  expense  appropriately.  We 
reclassified  technical  service  expenses 
from  a  direct  to  an  indirect  selling 
expense  because  these  services 
consisted  of  activities  not  directly 
related  to  sales  of  subject  merchandise. 
Therefore,  we  did  not  adjust  FMV  for 
this  item  for  purposes  of  purchase  price 
comparisons. 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  ofBcial  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  all  information  that 
we  determine  is  acceptable  for  use  in 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  hot-rolled  steel,  cold-rolled 
steel,  and  corrosion-resistant  steel  from 
Japan  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register.  The 
Customs  Service  shall  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  preliminary  dumping 
margins,  as  shown  below,  liiis 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  The 
preliminary  LTFV  margins  are  as 
follows: 


Producw/ 

manuiao- 

luraate- 

portw 

Margin  paicaiSaga 

CokHotad 

HoNQlad 

Conoalon- 
raaMani 

Kawasaki 

Steal 

Co«p.  — 

NA 

NA 

26.71 

NKKStael 

Cotp 

22.86 

24.96 

NA 

Nippon 

Slaal 

Coip-  .. -. 

1S.22 

21.16 

26.71 

Sumitomo 

Matalbv 

duttites  . 

22.86 

24.96 

NA 

AH  Others.. 

19.82 

23.67 

26.71 

ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determinations  are  afTirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry 
before  the  later  of  120  days  after  the  date 
of  these  preliminary  determinations  or 
45  days  after  our  fmai  determinations. 

Public  Comment 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants:  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

A  schedule  for  case  briefs,  rebuttal 
briefs,  and  hearings,  if  requested,  will  be 
published  at  a  later  date  after  all 
interested  parties  have  had  the 
opportunity  to  request  a  hearing. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  by  April  12, 1993. 

These  determinations  are  published 
pursuant  to  section  733(f)  of  the  Aot  and 
19  CFR  353.15(a)(4). 

Dated:  January  26, 1993. 
Joseph  A.  Spetrinl, 

Acting  Assistant  Secretary  for  Import 

Administration. 

|FR  Doc  93-2415  Filed  2-3-93;  8:45  am) 
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IA^680-«14,  A-68fr-S15,  A-5a0-»16,  and  Ikr- 
580^17] 

Notic*  of  Praliinlnary  Oatanninations 
of  Salaa  at  Laaa  Than  Fair  Valua  and 
Postponantant  of  Final  Oatannlnationa: 
Cartain  Hot-Rollad  Carbon  Staal  Flat 
Products,  Cartain  Cold-Rollad  Carbon 
Steel  Flat  Products,  Cartain  Corroslon- 
Raslstant  Cartion  Staal  Flat  Products, 
and  Cartain  Cut-to-Langth  CartKNi 
Steel  Plata  From  Koraa 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  4, 1993. 
FOR  FURTHER  INFORMATXW  CONTACT:  G. 
Leon  McNeill  or  Karin  Price,  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-2923. 
PREUMINARY  DETERMINATIONS:  We 
preliminarily  determine  that  imports  of 
certain  hot-rolled  carbon  steel  fiat 
products  (hot-rolled  steel),  certain  cold- 
rolled  carbon  steel  flat  products  (cold- 
rolled  steel),  certain  corrosion-resistant 
carbon  steel  flat  products  (corrosion- 
resistant  steel),  and  certain  cut-to- 
length  carbon  steel  plate  (steel  plate) 
hx)m  Korea  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV),  as  provided  in  section 
733  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act).  The  estimated 
weighted-average  margins  are  shown  in 
the  "Suspension  of  Liquidation"  section 
of  this  notice. 

Case  History 

Since  the  initiation  of  these 
investigations  on  July  20, 1992,  (57  FR 
33488,  July  29. 1992),  the  following 
events  have  occurred: 

On  August  14, 1992,  the  U.S. 
International  Trade  Commission  (ITC) 
issued  affirmative  preliminary  injury 
determinations  in  these  cases. 

On  August  19,  1992,  the  Department 
of  Commerce  (the  Department) 
presented  an  antidumping  duty 
questionnaire  to  Pohang  Iron  and  Steel 
Company,  Ltd.  (POSCO).  with  regard  to  * 
the  investigations  of  hot-rolled,  cold- 
rolled,  and  corrosion-resistant  steel,  and 
to  Dongkuk  Steel  Mill  Company,  Ltd. 
(Dongkuk),  with  regard  to  the 
investigation  of  steel  plate.  These 
respondents  accounted  for  at  least  60 
percent  of  the  exports  of  each  class  or 
kind  of  the  subject  merchandise  to  the 
United  States  during  the  period  of 
investigation  (POI).  We  also  provided 
POSCO  and  Dongkuk  with  a  standard 
computer  program  for  submitting,  on  an 
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optional  basis,  a  completed  margin 
analysis  along  with  the  antidumping 
duty  questionnaire  responses. 

Since  the  Department  determined  at 
initiation  that  it  had  reasonable  grotmds 
to  believe  or  suspect  that  POSCO  had 
sold  hot-rolled  steel  in  Korea  at  prices 
which  were  below  POSOO's  cost  of 
production,  the  Department  also 
presented  section  D  of  the  antidumping 
duty  questionnaire  to  POSCX3.  On 
September  17, 1992  \ha  Department 
presented  to  POSOO,  in  the 
investigation  of  hot-rolled  steel,  section 
E  of  the  antidumping  questionnaire, 
which  concerns  further  manufacturing 
in  the  United  States. 

POSCXD  submitted  sales  questionnaire 
resp<mse8  on  September  10, 1992,  and 
October  19, 1992.  In  its  questionnaire 
response.  POSCO  failed  to  report  home 
market  sales  by  related  parties  and  U.S. 
sales  by  three  related  parties,  Feralloy 
Reliance  Limited  Partnership  (FRLP), 
Pohang  Coated  Steel  (PCS),  and  Pohang 
Steel  Industries  (PSI).  On  November  2. 
1992,  and  November  10. 1992,  the 
Department  requested  that  POSCO 
submit  these  data  to  the  Department. 
These  responses  were  received  on 
November  9, 1992,  and  December  2, 
1992.  hi  our  November  10, 1992  letter, 
we  informed  POSOO  that  we  might  not 
be  able  to  use  the  U.S.  sales  data  due  to 
time  constraints,  and  that,  for  U.S.  sales 
by  PCS  and  PSI,  we  might  resort  to  the 
use  of  best  information  available  (BIA) 
for  the  preliminary  determination.  As 
suggested  in  our  November  10, 1992 
letter,  the  Department  is  not  using  the 
U.S.  sales  data  contained  in  the 
December  2, 1992  response  for  purposes 
of  the  preliminary  determinations.  This 
information  will,  however,  be  verified 
and  considered  for  the  final 
determinations.  The  Department  issued 
a  supplemental  sales  questionnaire  to 
POSCO  on  November  13, 1992.  POSCO 
submitted  the  response  to  this 
supplemental  questionnaire  on 
November  30, 1992. 

On  November  6, 1992,  petitioners 
alleged  that  POSCO  sold  cold-rolled  and 
corrosion-resistant  steel  in  the  home 
market  at  prices  which  were  below 
POSCO's  cost  of  production.  On 
December  16, 1992,  the  Department 
determined  that  it  had  reasonable 
grounds  to  believe  or  suspect  that 
POSCO  had  sold  cold-iolIed  and 
corrosion-resistant  steel  in  the  home 
market  below  cost,  and  therefore 
initiated  additional  cost  investigations 
in  accordance  with  section  773(b)  of  the 
Act.  The  Department  issued  to  POSCO 
section  D  of  the  antidiunping 
questionnaire,  in  the  investigations  of 
cold-rolled  and  corrosion-resistant  steel, 
on  December  31. 1992.  The  responses 


are  due  on  February  1, 1993,  and  vrfll 
be  verified  and  considered  for  the  final 

determinations. 

Dongkuk  submitted  sales 
questionnaire  responses  on  September 
10, 1992  and  October  19, 1992.  The 
Department  issued  a  supplemental  sales 
questionnaire  on  November  24, 1992. 
Dongkuk  submitted  the  response  to  this 
supplemental  questionnaire  on 
December  9, 1992. 

On  November  12, 1992,  petitionan 
alleged  that  Dongkuk  sold  steel  plate  in 
the  home  market  at  prices  which  were 
below  Dongkuk's  cost  of  production.  On 
January  26, 1993,  the  Department 
determined  that  it  had  reasonable 
grounds  to  believe  or  suspect  that 
Dongkuk  had  sold  steel  plate  in  the 
home  market  below  cost,  and  therefore, 
initiated  an  additional  cost  investigation 
in  accordance  with  section  773(b)  of  the 
Act.  The  Department  issued  Dongkuk 
section  D  of  the  antidumping 
questionnaire  on  January  26, 1993.  The 
response  is  due  on  February  25, 1993. 
and  will  be  verified  and  considered  for 
the  final  determinations. 

On  November  21, 1992,  the  United 
Steelworkers  of  America  (AFL-CIO/ 
CLC)  (Steelworkers),  a  certified  union 
representative  of  an  industry  whose 
workers  are  engaged  in  the  manufacture 
or  production  of  like  products  in  the 
United  States,  entered  an  appearance  as 
co-petitioner  in  these  investigations. 
The  petition  was  amended  to  include 
the  Steelworkers  as  co-petitioners  on 
December  16, 1992. 

On  January  12, 1993,  POSOO  and 
Dongkuk  requested  that,  in  the  event  of 
affirmative  preliminary  determinations 
in  these  investigations,  the  Department 
postpone  the  final  determinations  to  135 
days  after  the  date  of  publication  of  the 
affirmative  preliminary  determinations. 
See  "Postponement  of  Final 
Determinations"  section  of  this  notice. 

On  January  19. 1993,  petitioners 
requested  that,  for  any  of  these 
investigations  for  which  the  preliminary 
determination  is  negative,  the 
Department  postpone  the  final 
determination  until  not  later  than  135 
days  after  the  date  of  publication  of  the 
preliminary  determinations,  provided 
that  similar  requests  are  received  in  all 
other  concurrent  antidumping 
investigations  of  Oat-rolled  steel 
products  for  which  the  preliminary 
determinations  are  affirmative. 

On  January  25, 1993,  petitioners 
amended  their  request  to  request 
unconditional  postponement  of  any  of 
these  investigations  for  which  the 
preliminary  determination  is  negative. 


Pcetponemnrt  of  Final  Detenninatkins 

Pursuant  to  section  735(a)(2)(A}  of  the 
Act.  the  respondents  have  requested 
that,  in  the  event  of  affirmative 
preliminary  determinations  in  these 
investigations,  the  Department  postpone 
the  final  determinations  to  135  days 
after  the  date  of  pubUcation  of  the 
affirmative  preliminary  determinations. 
Therefore,  we  are  postponing  the  final 
determinations  to  the  13Sth  day  afto- 
the  publication  of  this  notice  is  the 
Federal  Registv. 

Scope  of  the  laveatigatioBS 

The  products  covered  by  these 
investigations  constitute  four  separate 
"classes  or  kinds"  of  merchandise: 
Certain  hot-rolled  carbon  steel  flat 
products,  certain  cold-rolled  carbon 
steel  flat  products,  certain  corrosion- 
resistant  carbon  steel  flat  products,  and 
certain  cut-to-length  carbon  steel  plate. 
The  full  description  of  the  subject 
merchandise  is  included  in  Appendix  I 
to  the  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  ProducU 
from  Argentina,  which  is  being 
published  concurrently  with  this  notice. 

Period  of  InTtstigation 

The  POl  is  January  1, 1992,  through 
June  30, 1992. 

Sach  or  Similar  Conq)ari80oa 

We  have  determined  that  each  of  the 
classes  or  kinds  of  the  products  covered 
by  these  investigations  also  constitutes 
a  single  category  of  such  or  similar 
merchandise.  Where,  within  a  class  or 
kind,  there  were  no  sales  of  identical 
merchandise  in  the  home  market  to 
compare  to  U.S.  sales,  we  made  similar 
merchandise  comparisons  on  the  basis 
of  the  criteria  defined  in  Appendix  V  to 
the  antidumping  duty  questionnaire, 
which  is  on  file  in  room  B-099  of  the 
main  building  of  the  Department  of 
Commerce. 

Fair  Vahte  Coll^Muiaons 

To  determine  whether  sales  of  hot* 
rolled  steel,  cold-rolled  steel,  corrosion- 
resistant  steel,  and  steel  plate  from 
Korea  to  the  United  States  were  made  at 
less  than  feir  value,  we  compared  the 
United  States  price  (USP)  to  the  foreign 
market  value  (FMV),  as  specified  in  the 
"United  Stales  Price"  and  "Foreign 
Market  Value"  sections  of  this  notice. 

We  first  attempted  to  compare  U.S. 
sales  to  home  market  sales  of  identical 
merchandise  at  the  same  level  of  trade; 
if  no  such  match  was  available,  we  then 
attempted  to  compare  the  U.S.  sale  to  a 
home  market  sale  of  identical 
merchandise  at  a  different  level  of  trade. 
If  there  was  no  identical  match,  sales  of 
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the  most  similar  model  at  the  same  level 
of  trade  vfBT9  used,  then  sales  of  the 
most  similar  model  at  a  different  level 
of  trade,  etc. 

POSCO  has  reported  sales  of  the 
subject  merciiandise  to  related  parties  in 
the  home  market  POSCO  has  stated  that 
home  market  sales  to  related  parties  are 
not  made  at  arm's  length  prices. 
Therefore,  these  sales  have  been 
excluded  from  our  calculations  of  FMV. 
DongkuJc  has  also  reported  sales  of  the 
subject  merdiandise  to  related  parties  in 
the  home  market  None  of  these  sales 
was  of  merchandise  identical  to  that 
sold  to  the  United  States.  Because  we 
were  able  to  compare  all  of  Dongkuk's 
merchandise  sola  to  the  United  States  to 
identical  merchandise  sold  to  unrelated 
customers  in  the  home  market,  sales  to 
related  parties  in  the  home  market  have 
been  excluded  from  our  calculations  of 
FMV. 

United  States  Price 

For  POSCO  and  Dongkuk,  we  based 
USP  on  purcha^  price  (PP),  in 
accordance  with  section  772(b)  of  the 
Act,  when  the  subject  merchandise  was 
sold  to  unrelated  purchasers  in  the 
United  States  prior  to  importation.  In 
addition,  for  POSCO's  sales  of  hot-rolled 
steel,  where  certain  sales  to  the  first 
unrelated  purchaser  took  place  after 
importation  into  the  United  states,  we 
also  based  USP  on  exporter's  sales  price 
(ESP),  in  accordance  with  section  772(c) 
of  the  Act. 

In  accordance  with  section 
772(d)(1)(C)  of  the  Act,  we  added  to 
USP  the  amount  of  value  added  tax 
(VAT)  that  would  have  been  collected 
had  the  merchandise  not  been  exported. 
We  also  made  an  addition  for  duty 
drawback,  i.e.,  import  duties  which 
were  rebated  or  not  collected  by  reason 
of  the  exportation  of  the  merchandise. 
We  made  additional,  company-specific 
adjustments  as  follows: 

A.  POSCO 

For  POSOO's  sales  of  hot-rolled  steel, 
we  calculated  PP  based  on  packed,  C&F 
U.S.  port  prices  to  unrelated  customers 
in  the  United  States.  We  made 
deductions,  where  appropriate,  for 
foreign  inland  movement  expenses 
(inland  freight  and  brokerage)  and  ocean 
freight. 

We  calculated  ESP  based  on  packed, 
ex-US.  warehouse  or  delivered  prices  to 
unrelated  customers  in  the  United 
States.  These  sales  were  made  by 
POSCO's  related  company.  U.S.S.- 
POSCO  Industries.  Inc.  (UPI).  We  made 
deductions,  where  appropriate,  for 
discounts,  rebates,  foreign  movement 
expenses  (inland  freight  and  brokerage), 
ocean  freight,  marine  insurance,  U.S. 


duties,  U.S.  inland  freight.  U.S. 
brokerage,  credit,  commissions, 
warranties,  and  indirect  selling 
expenses,  including  technical  service 
expenses.  We  made  additions  for 
interest  revenue  offsetting  U.S.  credit 
expenses. 

We  also  deducted  all  value  added  to 
hot-rolled  steel  after  importation, 
pursuant  to  section  772(e)(3)  of  the  Act. 
The  value  added  consists  of  the  costs 
associated  with  the  production  of  the 
further-manufactured  products,  other 
than  the  costs  associated  with  the 
imported  hot-rolled  steel,  as  well  as  a 
proportional  amount  of  profit  or  loss 
attributable  to  the  value  added.  Profit  or 
loss  was  calculated  by  deducting  from 
the  sales  price  of  hot-rolled  steel  all 
production  and  selling  costs  incurred  by 
the  company  for  hot-rolled  steel.  The 
total  profit  or  loss  was  then  allocated 
proportionately  to  all  components  of 
cost.  Only  the  profit  or  loss  attributable 
to  the  value  added  in  the  United  States 
was  deducted.  In  determining  the  costs 
incurred  to  produce  hot-rolled  steel,  we 
included  (1)  The  costs  of  manufacture. 
(2)  movement  and  packing  expenses, 
and  (3)  general  expenses,  including 
SG&A  and  interest  expenses. 

For  the  hot-rolled  steel  investigation, 
POSCO  has  not  provided  certain  sales 
information  for  sales  by  FRLP.  as 
requested  by  the  Department.  POSCO 
notes  in  its  questionnaire  response  that, 
although  FRLP  maintains  the  records 
which  would  allow  FRLP  to  determine 
the  source  of  the  hot-rolled  steel  it 
purchases,  compiling  this  infbrmation 
would  be  difficult.  Since  POSCO  could 
have,  but  did  not  provide  the  data,  we 
have  used  BLA  for  these  sales.  We  are 
using  a  cooperative  BIA  rate  which,  as 
discussed  in  Appendix  II  to  the 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina,  is  the  higher  of  (1)  The 
average  margin  from  the  petition,  or  (2) 
the  highest  non-aberrational  margin  of 
any  of  POSCO's  sales  of  hot-rolled  steel. 

Also  for  the  hot-rolled  steel 
investigation,  we  were  unable  to  analyze 
UPI's  sales  of  secondary  grade 
merchandise  because  POSCO  has 
claimed  that  UPI  does  not,  in  the  normal 
course  of  business,  retain  data  on  the 
product  characteristics  of  such 
merchandise.  Therefore,  we  have 
excluded  these  sales  from  the 
preliminary  determination.  See 
Appendix  II  to  the  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina. 

For  POSCO's  sales  of  cold-rolled  steel, 
we  calculated  PP  based  on  packed,  C&F 
U.S.  port  prices  to  unrelated  customers 


in  the  United  States.  We  made 
deductions,  where  appropriate,  for 
foreign  inland  movement  expenses 
(inland  freight  and  brokerage)  and  ocean 
freight 

V.Sr.  sales  of  corrosion-resistant  steel 
include  sales  made  by  POSCO  and  two 
related  companies.  PCS  and  PSI.  As 
indicated  in  our  November  10, 1992 
letter  to  POSCO.  in  which  we  requested 
that  POSCO  submit  sales  data  not 
reported  in  its  questionnaire  response, 
for  sales  by  PCS  and  PSI,  we  are  using 
BLA.  As  discussed  in  Appendix  II  to  the 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  From 
Argentina,  we  are  using  a  cooperative 
BLA  rate  which  is  the  higher  of  (1)  The 
average  margin  from  the  petition,  or  (2) 
the  highest  non-aberrational  margin  of 
any  of  POSCO's  sales  of  corrosion- 
resistant  steel.  For  POSCO's  sales,  we 
calculated  PP  based  on  packed,  C&F 
U.S  port  prices  to  imrelated  customers 
in  the  United  States.  We  made 
deductions,  where  appropriate,  for 
foreign  inland  movement  expenses 
(inland  freight  and  brokerage),  and 
ocean  freight. 

B.  Don^uk 

For  Dongkuk's  sales  of  steel  plate,  we 
calculated  PP  based  on  packed,  C&F  and 
ex-dock  duty  paid  prices  to  unrelated 
customers  in  the  United  States.  We 
made  deductions,  where  appropriate, 
for  foreign  inland  movement  expenses 
(inland  freight  and  brokerage),  ocean 
freight,  marine  insurance,  U.S. 
brokerage  and  handling,  U.S.  duty  and 
U.S.  inland  height 

Foreign  Mai^cet  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  FMV,  we  compared  the 
volume  of  home  market  sales  of  each 
class  or  kind  of  the  subject  merchandise 
to  the  volume  of  third  country  sales  of 
each  class  or  kind  of  subject 
merchandise,  in  accordance  with 
section  773(a)(1)(B)  of  the  Act.  We 
found  that  the  home  market  was  viable 
for  sales  of  hot-rolled,  cold-rolied,  and 
corrosion-resistant  steel  by  POSCO  and 
for  sales  of  steel  plate  by  Dongkuk. 

Cost  of  Production 

Based  on  petitioners'  allegation,  and 
in  accordance  with  section  773(b)  of  the 
Act.  the  Department  initiated  an 
investigation  to  determine  whether 
POSCO  had  home  market  sales  of  hot- 
rolled  steel  that  were  made  at  prices  less 
than  the  cost  of  production  (COP).  The 
Department  also  has  initiated  sales 
below  cost  investigations  with  regard  to 


POSCO's  home  market  sales  of  cold- 
rolied  and  corrosion-resistant  steel,  and 
Dongkuk's  home  market  sales  of  steel 
plate.  However,  we  have  only  included 
the  (X)P  investigation  of  hot-rolled  steel 
in  our  analysis  for  the  preliminary 
determinations  in  these  investigations. 
We  should  receive  the  data  for  the  COP 
investig9tion8  of  cold-rolled  and 
corrosion-resistant  steel  on  February  1, 
1993  and  for  the  COP  investigation  of 
steel  plate  on  February  25, 1993. 

If  over  90  percent  of  a  respondent's 
sales  of  a  given  model  were  at  prices 
above  the  COP.  we  did  not  disregard 
any  below-cost  sales  because,  in 
accordance  with  our  longstanding 
policy,  we  do  not  consider  such  below- 
cost  sales  to  be  made  in  substantial 
quantities  or  over  an  extended  period  of 
time.  If  between  ten  and  90  percent  of 
a  respondent's  sales  of  a  given  model 
Were  at  prices  above  the  COP,  we 
discarded  only  the  below-cost  sales  if 
made  over  an  extended  period  of  time. 
Where  we  found  that  more  than  90 
percent  of  respondent's  sales  of  a  given 
model  were  at  prices  below  the  OOP,  we 
disregarded  all  sales  for  that  model 
made  in  substantial  quantities  over  an 
extended  period  of  time,  and  calculated 
FMV  based  on  constructed  value  (CV). 
In  addition,  we  disregarded  such  below 
cost  sales  because  respondent  failed  to 
demonstrate,  as  requested  by  the 
Department  in  the  COP  questionnaire, 
that  such  below-cost  sales  were  made  at 
prices  which  will  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time 
in  the  normal  course  of  trade. 

We  considered  sales  to  have  been 
made  over  an  extended  period  of  time 
if  (1)  a  respondent  only  has  sales  in  a 
single  month  during  the  POI  and  any  of 
those  sales  are  below  the  COP,  or  (2)  a 
respondent  has  sales  during  the  POI  for 
two  months  or  more  and  has  made  any 
sales  at  below  the  COP  during  any  two 
of  those  months. 

We  calculated  the  COP  based  on  the 
sum  of  a  respondent's  cost  of  materials, 
fabrication,  general  expenses,  and 
packing.  We  adjusted  respondent's  cost 
data  as  described  below: 

For  POSCO,  the  Department  relied  on 
POSCO's  submitted  COP  and  CV  data 
except  in  those  cases  where  it  appeared 
that  these  costs  were  not  appropriately 
quantified  and/or  valued,  as  described 
below: 

1.  We  adjusted  submitted  general  and 
administi^tive  (G&A)  expenses  to 
exclude  several  non-operating  income 
items; 

2.  We  included  an  amount  to  account 
for  costs  incurred  at  POSCO's 
Kwangyang  Works  plant,  since  these 
costs  were  not  included  by  the 
company; 


3.  We  revised  interest  expense  using 
POSCO's  audited  unconsolidated 
financial  statements  for  the  year  ended 
December  31, 1991,  since  it  appears  the 
calculation  submitted  by  POSCO  wac 
based  on  its  unaudited  combined 
financial  statements; 

4.  We  included  all  current  foreign 
exchange  gains  and  losses  in  the  revised 
interest  expense  calculation; 

5.  We  adjusted  UPI's  submitted  C&A 
expense  calculation  to  include 
amortized  start-up  expenses  based  on 
the  amortization  period  reported  in  its 
audited  Bnancial  statements;  and 

6.  We  adjusted  UPI's  submitted 
interest  expense  calculation  to  reflect 
interest  expense  as  reported  in  its  1991 
audited  financial  statements. 

We  compared  home  market  selling 
prices,  net  of  movement  charges,  to  each 
product's  COP.  We  found  that  for  some 
products,  more  than  90  percent  of  the 
sales  were  at  prices  above  the  COP.  For 
other  products,  there  were  fewer  than  10 
percent  of  sales  at  prices  above  COP.  For 
the  remainder  of  the  products,  between 
10  and  90  percent  of  the  sales  were  at 
prices  above  the  COP. 

Price>to-Price  Comparisons 

For  those  hot-rolled  products  for 
which  we  have  an  adequate  number  of 
sales  at  prices  above  the  COP,  and  for 
all  cold-rolled,  corrosion-resistant,  and 
steel  plate  products,  we  based  FMV  on 
home  market  prices.  We  calculated  FMV 
based  on  ex-factory  or  delivered  prices, 
inclusive  of  packing,  to  unrelated 
customers.  Local  sales  to  domestic 
purchasers  of  merchandise  which 
POSCO  knows  is  to  be  exported  have 
been  excluded  from  the  calculation  of 
FMV.  We  will  further  examine  this  issue 
for  the  final  determination. 

For  home  market  to  PP  comparisons, 
pursuant  to  section  773(a)(4)(B)  of  the 
Act  and  19  CFR  353.56(a)(2),  we 
deducted  inland  freight  and  made 
circumstance-of-sale  adjustments,  where 
appropriate,  for  credit,  technical 
services,  and  warranty  expenses.  We 
also  made  a  circumstance-of-sale 
adjustment  for  the  difference  between 
VAT  on  home  market  sales  and  that 
which  would  have  been  collected  on 
U.S.  sales  if  the  export  sales  had  been 
taxed.  We  deducted  home  market 
packing  costs  and  added  U.S.  packing 
costs. 

For  home  market  to  ESP  comparisons, 
we  made  deductions,  where 
appropriate,  for  foreign  inland  freight, 
credit,  warranty,  and  warehousing 
expenses.  We  also  deducted  from  FMV 
the  weighted-average  home  market 
indirect  selling  expenses,  including, 
where  appropriate,  advertising  and 
inventory  carrying  costs,  up  to  the 


amount  of  indirect  selling  expanses  and 
commissions  incurred  on  U.S.  sal^,  in 
accordance  wi\h  19  CFR  353.56(b)(2).  or 
the  amount  of  these  expenses 
attributable  to  the  foreign  input  product 
for  those  U.S.  sales  which  have 
undergone  further  manufacturing  in  the 
United  States.  We  also  made  a 
circumstance-of-sale  adjustment  for  the 
difference  between  VA*!*  on  home 
market  sales  and  that  which  would  havs 
been  collected  on  U.S.  sales  if  the  expcRt 
sales  had  been  taxed.  We  deducted 
home  market  packing  costs  and  added 
U.S.  packing  costs.  We  made  additional, 
company-specific  adjustments  as 
follows: 

POSCO 

For  POSOO,  we  made  an  adjustment, 
where  appropriate,  for  physical 
diH'erences  in  the  merchandise  in 
accordance  with  19  CFR  353.57. 

Dongkuk 

For  Dongkuk's  PP  sales,  we  made  an 
adjustment  for  U.S.  commissions  by 
deducting  home  market  indirect  selling 
expenses  up  to  the  amount  of  the  U.S. 
commission. 

Constructed  Value 

For  those  models  of  hot-rolled  steel 
urithout  an  adequate  number  of  sales  at 
prices  above  COP,  and  for  those  models 
for  which  COP  was  not  provided,  wa 
based  FMV  on  CV,  pursuant  to  section 
773(b)  of  the  Act.  CV  was  only  required 
for  PP  sales.  In  accordance  with  section 
773(e)  of  the  Act,  we  based  CV  on  the 
sum  of  the  cost  of  materials,  fabrication, 
general  and  administrative  expenses, 
U.S.  packing,  and  profit.  We  adjusted 
CV  as  discussed  in  the  "Cost  of 
Production"  section  of  this  notice.  We 
reduced  interest  for  an  amount 
attributable  to  maintaining  accounts 
receivable  to  avoid  double  counting 
imputed  credit  We  used  the  actiial 
general  expenses,  in  accordance  with 
section  773(e)(l)(B)(i)  of  the  Act, 
because  they  exceeded  the  statutory 
minimum  of  ten  percent  of  the  cost  of 
manufacture.  In  accordance  with  section 
773{e)(l)(B)(ii)  of  the  Act,  for  profit  we 
used  the  statutory  minimum  of  eight 
percent. 

For  CV  to  PP  comparisons,  we  made 
circumstance-of-sale  adjustments,  where 
appropriate,  for  credit  and  warranty 
expenses.  We  adjusted  CV  for  home   - 
market  direct  selling  expenses,  in 
accordance  with  19  CFR  353.56(b)(1). 
CV  was  not  required  for  ESP  sales. 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
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on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act.  we  will  verify  all  information  that 
we  determine  is  acceptable  for  use  in 
making  our  final  determinations. 

Critical  Circumstances 

Petitioners  allege  that  "critical 
circumstances"  exist  with  respect  to 
imports  of  certain  hot-rolled  steel, 
certain  corrosion-resistant  steel,  and 
certain  steel  plate  from  Korea.  Pursuant 
to  section  733(e)(1)  of  the  Act,  we  have 
analyzed  the  allegations  using  the 
methodology  described  in  Appendix  11 
to  the  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina. 

To  determine  whether  or  not  there 
have  been  massive  imports  of  hot-rolled 
steel  and  corrosion-resistant  steel  by 
POSCO.  and  steel  plate  by  Dongkuk,  we 
analyzed  export  data  supplied  by  the 
respondents.  For  hot-rolled  steel,  we 
compared  the  five-month  period 
subsequent  to  the  filing  of  the  petition 
to  the  five-month  period  prior  to  the 
filing  of  the  petition.  For  corrosion- 
resistant  steel  and  steel  plate,  we  had 
sufficient  data  to  compare  six-month 
periods  prior  to  and  subsequent  to  the 
petition. 

For  corrosion-resistant  steel,  we  found 
that  the  volume  of  imports  did  not 
increase  by  15  percent  or  more  from  the 
pre-initiation  period  to  the  post- 
initiation  period.  Therefore,  we 
preliminarily  determine  that  there  have 
not  been  massive  imports  of  the  subject 
merchandise  over  a  relatively  short 
period  of  time.  Because  we  did  not  find 
that  massive  imports  exist  with  respect 
to  corrosion-resistant  steel  ftt)m  Korea, 
there  was  no  need  to  establish  whether 
there  was  a  history  of  dumping  or 
whether  importers  had  knowledge  of 
dumping. 

Toe  data  for  hot-rolled  steel  and  steel 

£late  showed  that,  for  each  class  or 
ind,  the  volume  of  imports  increased 
by  15  percent  or  more  fit)m  the  pre- 
initiation  period  to  the  post-initiation 
period.  We  did  a  similar  analysis  of  the 
1991  export  data  for  these  two  classes  or 
kinds  to  ensure  that  the  increases  in 
exports  did  not  simply  reflect  seasonal 
trends.  We  found  no  indication  that  the 
increases  were  occasioned  by  seasonal 
trends.  Therefore,  in  accordance  with  19 
CFR  353.16(f),  we  preliminarily  find 
that  exports  of  hot-rolled  steel  by 
POSCO  and  steel  plate  by  Dongkuk  have 
been  massive  over  a  relatively  short 
period  of  time.  To  determine  whether  or 
not  the  importers  of  hot-rolled  steel  and 


steel  plate  knew,  or  should  have  known 
that  the  merchandise  was  being  sold  at 
less  than  fair  value,  we  considered  the 
preliminary  margins  in  these 
investigations,  as  discussed  in 
Appendix  II  to  the  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  bom  Argentina.  The 
margins  indicate  that  importers  should 
have  known  that  hot-rolled  steel  was 
being  sold  at  less  than  fair  value.  The 
margins  do  not  indicate  that  importers 
should  have  known  that  steel  plate  was 
being  sold  at  less  than  fair  value. 
Although  Dongkuk's  margins  do  not 
indicate  knowledge  of  dumping,  a 
history  of  dumping  of  the  same  class  or 
kind  of  steel  plate  has  been  established 
according  to  19  CFR  353.16{a)(l)(i),  in 
the  antidumping  duty  order  on  Carbon 
Steel  Plate  from  the  Republic  of  Korea, 
49  FR  33298  (August  22, 1984). 

Based  on  our  analysis,  we 
preliminarily  determine  that  critical 
circumstances  do  exist  with  respect  to 
imports  of  hot-rolled  steel,  and  exist 
with  respect  to  steel  plate  from  Korea. 
We  find  that  critical  circumstances  do 
not  exist  with  respect  to  corrosion- 
resistant  steel  fixim  Korea. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  cold-rolled  steel  and 
corrosion-resistant  steel  fix}m  Korea  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register,  and  entries  of  hot- 
rolled  steel  and  steel  plate  on  or  after 
the  date  90  days  prior  to  the  date  of 
publication.  The  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  preliminary 
dumping  margins,  as  shown  below.  This 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  The  LTFV 
margins  are  as  follows: 


Weighted- 

Prodiicer/manutacturef/axponer 

average 
margin  per- 

centage 

Certain  Hoi-Rofled  Cartoon  Sleet  Flal 

Products: 

Pohang  Iron  and  Steel  Company, 

LW 

30.00 

AM  Olhe«s 

30.00 

Certain  CoM-RoUed  Cartxxi  Steel  Flat 

Products: 

Poheng  Iron  and  Steel  Company, 

Ltd. 

12.73 

All  Others 

12.73 

Certain   Corrosion-Resistant   Cartxxi 

Steal  Flat  Products: 

Pohang  Iron  and  Steel  Company, 

(Jd 

3.28 

A«Olhe« -..     

3.28 

fwigraeir 

averaga 

maiginper- 

camaga 

CMlaIn  Cut-KH-angih  Caitmn  Steal 
Plata: 

Dongkuk  Steel  MM  Company,  LKl .. 
Al  Others 

4.72 
4.72 

Adjustment  of  Deposit  Rates  Car 
Countervailing  Duties 

Article  VI,  paragraph  5  of  the  General 
Agreement  on  Tariffs  and  Trade 

Provides  that  "(njo  product  •  •  •  shall 
9  subject  to  both  antidumping  and 
countervailing  duties  to  compensate  for 
the  same  situation  of  dumping  or  export 
subsidization."  This  provision  is 
implemented  by  section  772(d)(1)(D)  of 
the  Act.  Since  antidumping  duties 
cannot  be  assessed  on  the  portion  of  the 
margin  attributable  to  export  subsidies, 
there  is  no  basis  to  require  a  cash 
deposit  or  bond  for  that  amoimt. 

Accordingly,  the  level  of  export 
subsidies  as  determined  in  the 
Preliminary  Affirmative  Countervailing 
Duty  Determinations  and  Alignment  of 
Final  Countervailing  Duty 
Determinations  with  Final  Antidumping 
Duty  Determinations:  Certain  Steel 
Products  ft^m  Korea  (57  FR  57761, 
December  7, 1992),  which  are  0.01 
percent  ad  valorem  for  hot-rolled  steel, 
0.03  percent  ad  valorem  for  cold-rolled 
steel,  0.06  percent  ad  valorem  for 
corrosion-resistant  steel,  and  0.01 
percent  ad  valorem  for  steel  plate,  will 
be  subtracted  from  the  respective 
dumping  margins  for  cash  deposit  or 
bonding  purposes.  This  results  in 
deposit  rates  of  29.99  percent  for 
POSCO  and  all  other  exporters  of  hot- 
rolled  steel,  12.70  percent  for  POSCO 
and  all  other  exporters  of  cold-rolled 
steel.  3.22  percent  for  POSCO  and  all 
other  exporters  of  corrosion-resistant 
steel,  and  4.71  percent  for  Dongkuk  and 
all  other  exporters  of  steel  plate. 

rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determinations  are  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry 
before  the  later  of  120  days  after  the  date 
of  these  preliminary  determinations  or 
45  days  after  our  final  determinations. 

Public  Comment 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B-099,  within  ten 
days  of  the  publication  of  .this  notice. 
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Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number, 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discuswd.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentations  will  be  limited  to  i^ues 
raised  in  the  briefs. 

A  schedule  for  case  briefs,  rebuttal 
briefs,  and  hearings,  if  requested,  will  be 
published  at  a  later  date  after  all 
interested  parties  have  had  the 
opportunity  to  request  a  hearing. 

If  this  investigation  proceeds 
normally,  we  will  make  our  final 
determination  by  the  135th.  day  after 
the  publication  of  this  notice  in  the 
Federal  Register. 

These  determinations  are  published- 
pursuant  to  section  733(f)  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated:  January  26, 1993. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

jFR  Doc.  93-2422  Filed  2-3-93;  8:45  am] 
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[A-201-80«;  A-201-8091 

Notice  of  Preliminary  Determinatione 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Corrosion-Resistant  CartxHi 
Steel  Flat  Products,  and  Certain  Cut-to> 
length  Carbon  Steel  Plate  from  Mexico 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  4, 1993. 
FOR  FURTHER  MFORMATION  CONTACT:  N. 
Gerard  Zapiain  or  Robin  Gray,  Office  of 
Agreements  Compliance,  Import 
Administration,  liitemational  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-3793. 
PREUMINARY  DETERMINATIONS:  We 
preliminarily  determine  that  imports  of 
certain  corrosion-resistant  carbon  steel 
flat  products  (corrosion-resistant  steel 
products),  and  certain  cut-to-length 
carbon  steel  plate  (cut-to-length  steel 
plate)  from  Mexico  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value  (LTFV),  as  provided 
in  section  733  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act).  The  estimated 
margins  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

Since  the  initiation  of  these 
investigations  on  July  20, 1992  (57  FR 
33488,  July  29. 1992),  the  following 
events  have  occiured: 

On  August  14. 1992.  the  U.S. 
International  Trade  Conunission  (ITC) 


issued  affirmative  preliminary  infury 
determinations  in  these  cases. 

On  August  19. 1992,  the  Department 
of  Commerce  (the  Department) 
presented  sections  A,  B,  and  C  of  its 
antidumping  duty  questionnaire  to 
Altos  Homos  de  Mexico,  Sj\.  de  CV. 
(AHMSA),  and  to  Industrias  Monterrey, 
S.A.  de  CV.  (IMSA).  These  respondents 
accounted  for  at  least  60  percent  of  the 
exports  of  the  subject  merchandise  to 
the  United  States.  We  also  provided 
AHMSA  and  IMSA  with  a  standard 
computer  program  for  submitting,  on  an 
optional  basis,  a  completed  margin 
analysis  along  with  the  antidumping 
duty  questionnaire  responses. 

The  deadline  set  for  AHMSA  and 
IMSA  to  respond  to  section  A  of  the 

auestionnaire  was  September  3,  and  the 
ue  date  to  respond  to  sections  B  and 
C  was  October  5. 

On  August  26.  AHMSA  requested  a 
two-week  extension  for  filing  its 
.response  to  section  A.  On  September  1. 
the  Department  granted  the  full 
extension,  thus  making  Seplembw  17. 
1992  the  due  date  for  AHMSA's  section 
A  response. 

On  September  11. 1992,  AHMSA 
informed  the  Department  that  it  had 
decided  not  to  respond  to  the 
antidumping  questionnaire  since  it 
"could  not  justify  the  time  and  expense 
of  responding  to  the  questionnaire  given 
the  negligible  amount  of  the  subject 
merchandise  exported  by  AHMSA  to  the 
United  States." 

On  August  31,  IMSA  requested  an 
extension  to  file  its  response  to  section 
A  until  September  11, 1992;  on 
September  2,  the  Department  granted 
the  full  extension.  Ota  September  26, 
1992,  IMSA  requested  a  tiiree-week 
extension  to  file  its  response  to  sections 
B  and  C  of  the  questionnaire,  moving 
the  due  date  to  October  26.  On  October 
2, 1992,  the  Department  granted  IMSA 
an  extension  until  October  20, 1992  to 
file  its  response  to  sections  B  and  C  of 
the  questionnaire.  IMSA  submitted  its 
sales  questionnaire  response  for  section 
A  of  the  questionnaire  on  September  11, 
1992  and,  on  October  20, 1992,  its 
response  to  sections  B  and  C.  The 
Department  issued  a  supplemental 
questionnaire  on  November  9, 1992. 
IMSA  submitted  (he  written  narrative  to 
this  supplemental  questionnaire  on 
November  24, 1992,  and  submitted  its 
computer  tapes  on  November  27, 1992. 

On  November  21, 1992,  the  United 
Steelworkers  of  America  (AFL-CIO/ 
CLC)  (Steelworkers).  a  certified  union 
representative  of  an  industry  whose 
workers  are  engaged  in  the  manufacture 
or  production  of  the  like  products  in  the 
United  States,  requested  status  as  co- 
petitioners  in  these  investigations. 


Petitioners  amended  the  petition  to 
include  the  Steelworkers  as  co- 
petitioners  on  December  16, 1992. 

On  December  11, 1992,  petitioners 
alleged  that  IMSA  sold  corrosion- 
resistant  steel  products  in  Mexico  at 
prices  which  were  below  IMSA's  cost  of 
production.  The  Department  is  currently 
considering  this  allegation  and  will 
initiate  an  investigation  if  deemed 
necessary. 

On  December  11, 1992,  the 
Department  afiiorded  respondents  an 
opportunity  to  provide  additional 
information  to  be  considered  in  its  final 
determination;  the  deadline  for  such 
submissions  was  December  21, 1992.  On 
that  date,  IMSA  furnished  its  response. 
However,  due  to  time  constraints,  the 
Department  is  not  using  this 
supplemental  response  for  purposes  of 
the  preliminary  oetermination.  This 
information  will,  however,  be  verified 
and  considered  for  the  final 
determination. 

On  January  19. 1993,  petitioners 
requested  that,  for  any  of  these 
investigations  for  which  the  preliminary 
determination  is  negative,  the 
Department  postpone  the  final 
determination  until  not  later  than  135 
days  after  the  date  of  publication  of  the 
preliminary  determinations,  provided 
that  similar  requests  are  received  in  all 
other  concurrent  antidumping 
investigations  of  flat-rolled  steel 
products  for  which  preliminary 
determinations  were  affirmative. 

On  January  25, 1993,  petitioners 
amended  their  request  to  request 
unconditional  postponement  of  any  of 
these  investigations  for  which  the 
preliminary  determination  is  negative. 

Scope  of  the  Investigations 

The  products  covered  by  these 
investigations  constitute  two  classes  or 
kinds  of  merchandise:  corrosion- 
resistant  carixtn  flat  steel  products  and 
cut-to-length  carl>on  steel  plate.  The  full 
description  of  the  subject  merchandise 
is  included  in  Appendix  I  to  the 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  ProducU  tntn 
Argentina,  which  is  being  published 
concurrently  with  this  notice. 

We  received  comments  from  IMSA 
arguing  that  U.S.  origin  cold-rolled  coil 
processed  in  Mexico  and  returned  to  the 
United  States  as  corrosion -resistant 
sheet  under  Harmonized  Tariff  Syst«n 
(HTS)  item  9802.00.60  should  be 
excluded  bom  this  investigation.  IMSA 
further  states  that  even  if  U.S.  imports 
under  HTS  item  9802.00.60  are  subject 
to  this  investigation.  "Grade  E"  sheet 
processed  from  U.S.  origin  full-hard 
cold-rolled  coil  should  be  excluded 
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because  it  is  not  of  Mexican  origin. 
IMSA  states  that  Grade  E  sheet  does  not 
undergo  any  annealing  process  and  that 
the  Customs  Service  has  consistently 
ruled  that  galvanizing  steel  without 
subjecting  it  to  the  annealing  process  is 
not  a  sul^antial  transformation. 
Therefore,  according  to  Customs  rules, 
Grade  E  sheet  is  considered  to  be  of 
U.S.,  not  Mexican,  origin. 

Section  4  79  A  of  the  Customs  and 
Trade  Act  of  1990.  Public  Law  382. 104 
Stat  629.  705  (1990)  provides  that  metal 
items  imported  under  HTS  item 
9802.00.60  can  be  subject  to  duties 
imposed  under  the  antidumping  and 
countervailing  duty  laws.  Moreover,  as 
we  have  consistently  stated  in  past 
cases,  the  Department  is  not  bound  by 
Customs'  rules  of  origin  when 
determining  country  of  origin  for 
antidumping  or  countervailing  duty 
purposes.  See,  e.g.  Erasable 
Programmable  Read  Only  Memories 
(EPROMs)  from  Japan:  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value,  51  FR  39680  (October  30,  1986). 
Subject  merchandise  imported  under 
HTS  item  9802.00.60  is  covered  by  this 
investigation,  and  we  preliminarily 
determine  that  Grade  E  sheet  processed 
in  Mexico  from  full-hard  cold-rolled 
coils  is  of  Mexican  origin  and  therefore, 
constitutes  subject  merchandise.  We 
will,  however,  consider  further 
comments  and/or  technical  information 
regarding  the  origin  of  the  Grade  E  sheet 
for  the  purpose  of  this  investigation,  and 
will  address  such  comments  in  our  Rnal 
determination. 

Period  of  Investigation 

The  period  of  investigation  (POT)  is 
January  1. 1992  through  June  30. 1992. 

Use  of  Best  Information  Available 

AHMSA 

As  stated  above,  AHMSA  did  not 
respond  to  the  questionnaire.  Therefore, 
the  Department,  in  accordance  with 
section  776(c)  of  the  Act.  used  the  best 
information  available  (BL\)  for  AHMSA. 
Section  353.37(b)  of  the  Department's 
regulations  provides  that  the 
Department  may  take  into  account 
whether  a  party  fails  to  provide 
requested  information,  or  otherwise 
significantly  im{>edes  the  Department's 
investigation  in  determining  what  is  the 
best  information  available.  Because 
AHMSA  failed  to  respond  to  the 
questionnaire,  consistent  with 
Department  practice,  we  are  using  as 
BIA  for  AHMSA  petitioner's  highest 
adjusted  margin  of  49.25  percent.  (See. 
e.g..  Heavy-forged  Hand  Tools  from  the 
People's  Republic  of  China.  56  FR  Reg. 
244  (January  1. 1991)). 


For  a  discussion  of  our  general 
application  of  best  information 
available,  see  the  section  on  "Best 
Information  Available"  in  Appendix  II 
the  Preliminary  IDetermination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina,  published  concurrently  with 
this  notice 

IMSA 

As  a  result  of  the  following  significant 
flaws  in  responses  provided,  the 
Department  also  used  BIA  for  IMSA  for 
purposes  of  the  preliminary 
determination. 

1.  Improper  Determination  of  Date  of 
Sale 

For  both  U.S.  and  home  market  sales, 
IMSA  reported  the  date  of  invoice  as 
date  of  sale  indicating  that:  (1) 
"aistomers  can  often  change  their 
orders  after  the  original  purchase 
order";  (2)  "several  invoices  or 
shipments  can  occur  from  one  purchase 
order":  (3)  "the  final  tonnage  shipped 
(and  invoiced)  might  not  correspond  to 
that  in  the  order";  and  (4)  purchase 
orders  are  not  entered  on  IMSA's 
computer." 

The  Department's  questionnaire. 
Appendix  II,  "Glossary  of  Terms," 
clearly  states  that  "there  can  be  no  new 
dates  of  sale  after  shipment."  Because 
IMSA  normally  generates  its  invoice 
alter  shipment,  the  reported  date  of  sale 
followed  the  date  of  shipment  for  over 
70%  of  IMSA's  home  market  sales  by  an 
average  of  eight  days;  this  is  also  the 
case  for  sales  to  the  United  States.  The 
reported  dates  of  sale  are.  in  some  cases, 
more  than  two  months  after  the 
purchase  order  dates.  Therefore,  the 
home  market  and  U.S.  databases 
reported  by  IMSA  may  be  distorted 
because  sales  invoiced  during  the  POI 
may  have  actually  been  made  prior  to 
the  POI,  and  sales  made  during  the  POI 
but  not  invoiced  until  later  would  not 
have  been  included  in  the  databases 
provided. 

The  purchase  order  date  would 
normally  be  considered  the  date  of  sale, 
unless  the  essential  terms  of  sale  change 
subsequent  to  issuance  of  the  purchase 
order.  In  the  steel  industry,  the  terms  of 
sale  generally  specify  that  the  quantity 
shipped  can  vary  from  the  quantity 
ordered  within  a  specific  level. 
Therefore,  a  difference  in  the  actual 
tonnage  shipped  and  the  amount  stated 
on  the  original  order  does  not 
necessarily  represent  a  change  in  the 
terms  of  sale. 

Respondent's  second  point  is 
irrelevant.  The  fact  that  multiple 
shipments/invoices  can  be  generated 
from  one  purchase  order  simply  means 


that  different  invoice  and  shipment 
dates  can  be  associated  with  the  same 
sale  date.  An  examination  of  the 
documentation  provided  by  IMSA  also 
calls  into  question  their  alleged  inability 
to  provide  sales  data  by  purchase  order 
date,  if  that  is  the  appropriate  date  of 
sale.  For  example,  a  review  of  the  sales 
docimients  for  a  sale  to  one  company 
showed  that  the  purchase  order  date 
was  recorded  on  the  internal  production 
order,  the  Special  Summary  Steel 
Invoice,  and  the  shipping  documents. 
Further,  IMSA  may  have  in  its  computer 
system  at  least  a  close  proxy  to  the 
purchase  order  date.  i.e..  the  internal 
production  order  date,  which  typically 
follows  the  purchase  order  by  not  more 
than  several  days. 

2.  Product  Matches  resulting  in 
DIFMERs  greater  than  Twenty  Percent 

IMSA  stated  that  for  four  of  its  U.S. 
ESP  sales,  no  home  market  product 
could  be  identified  that  was  within  the 
twenty  percent  difference-in- 
merchandise  (DIFMER)  range.  The 
company  advised  the  Department  that  it 
would  provide  alternate  matches  for 
these  sales.  No  such  information  was 
provided.  Moreover,  in  a  random 
sample  analyzed  by  the  Department, 
many  more  U.S.  sales  were  found  to  be 
out  of  the  DIFMER  range  of  twenty 
percent,  and  no  alternate  matches  or 
constructed  value  data  exists  for  those 
sales. 

3.  Level  of  Trade  ^ 

IMSA  did  not  classify  its  customers 
by  level  of  trade  for  either  its  home 
market  or  U.S.  purchase  price  sales,  as 
requested  in  the  Department's  original 
questionnaire.  Instead.  IMSA  classified 
its  customers  by  sector,  i.e..  commercial, 
industrial,  or  construction. 

Other  Issues 

In  addition  to  the  fundamental  flaws 
described  above,  there  were  other 
discrepancies  which  undermined  the 
Department's  confidence  in  IMSA's  data 
and  contributed  to  the  decision  to  use 
best  information  available. 

(a)  ESP  Packing  Charges— IMSA  did 
not  report  packing  expenses  for  any  of 
its  U.S.  ESP  sales.  However,  respondent 
did  claim  packing  expenses  for  all  of  its 
purchase  price  and  home  market  sales. 

(b)  Miscellaneous  Errors: 

(1)  U.S.  Sales  Expenses— IMSA 
reports  that  certain  expenses  on  U.S. 
sales  had  not  been  incurred,  but  lists 
such  charges  in  the  computer  printout 

(2)  Rebates— IMSA  states  in  the 
narrative  that  no  rebates  were  granted, 
but  reports  a  rebate  for  at  least  one 
purchase  price  sale. 
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(3)  Quality  Control  Cost*— IMSA 
claims  in  its  supplementary  response 
that  no  such  expenses  are  paid,  yet 
reports  such  costs  on  the  computer 
printout 

(4)  Duferco's  Indirect  Selling 
Expenses — supplementary 
questionnaire  response  states  that  n(ne 
are  claimed,  but  computer  printout  lists 
amounts  under  this  baadii^ 

(5)  Other  Expenses — IMSA  provides 
no  written  explanation  whatsoever  for 
this  adjustment.  However,  the  ESP 
computer  printout  lists  data  in  this 
column. 

(6)  "Other"  Category-^ar  U^.  ESP 
sales,  IMSA  matches  sales  in  one 
"STRENGTU"  category  to  sales  in  one 
of  two  other  categories  reported  for  sales 
in  the  home  market.  IMSA  does  not 
explain  what  this  category  means,  or  the 
basis  on  which  it  matdies  to  one  of  the 
two  home  market  categories. 

(7)  Unexplained  Codes  in  Home 
Market  Sales  Listing — In  IMSA's  home 
market  sales  Usting  codes  5  through  7 
appear  for  the  product  characteristic 
"FINISHH."  However,  the  index  to  this 
listing  describes  only  codes  1  through  4. 

Because  of  the  numerous  defects  in 
the  information  IMSA  provided, 
consistent  with  Department  practice,  we 
have  used  best  information  available  for 
the  preliminary  determination.  Since 
IMSA  attempted  to  substantially 
cooperate  with  the  Department,  as  BIA 
we  used  the  average  petition  rate  for  this 
class  or  kind  of  merchandise  from 
Mexico. 

Verifications 

Because  AHMSA  has  declined  to 

cooperate  in  the  investigation  of  cut-to- 
length  carbon  steel  plate,  no  verification 
will  be  necessary  for  this  investigation. 

With  respect  to  c(NTOsion-resistant 
carbon  steel  products,  according  to 
section  776(b)  of  the  Act,  we  will  verify 
the  information  submitted  by  IMSA,  at 
which  time  we  will  review  the  issues 
discussed  above  regarding  the 
company's  questionnaire  responses.  We 
will  then  consider  the  results  of 
verification  in  making  our  final 
determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  ail 
entries  of  cut-to-length  steel  plate  and 
corrosion-resistant  carbon  steel  products 
from  Mexico  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  U.S.  Customs  Service 
shall  require  a  cash  deposit  or  posting 
of  a  bond  equal  to  the  estimated 


preliminary  dum{Hng  margins,  as  shown 
below.  This  suspension  of  liquidation 
will  remain  in  eifect  until  further  notice. 
The  LTFV  margins  are  as  follows  for 
cut-to-length  steel  plate: 


Producer/manutacturer/wporter 


AHMS^SAd•CV. 

AlOtMS  


Wulyhlad- 


naiginiMr- 
oantage 


49.2S 


The  LTFV  margins  are  as  follows  for 
corrosion-resistant  steel  products: 


Produc6c/inanutoclurwMxportad 


IMSA.  &A.  de  C.V. 
AMomeis  .. 


wognno- 
averag* 

fnalginp•^ 
canlag* 


7S.12 
76.12 


Article  VI,  paragraph  5  of  the  General 
Agreement  on  Tariffs  and  Trade 
provides  that  "(nlo  product  •  •  •  shall 
be  subject  to  both  antidumping  and 
countervailing  duties  to  compensate  for 
the  same  situation  of  dumping  and 
export  subsidization."  This  provision  is 
implemented  by  772(d)(1)(D)  of  the  Act. 
Since  antidumping  duties  cannot  be 
assessed  on  the  portion  of  the  margin 
attributable  to  export  subsidies,  there  is 
no  reason  to  require  a  cash  deposit  or 
bond  for  that  amount.  Accordingly,  the 
level  of  export  subsidies  as  determined 
in  Preliminary  Affirmative 
Countervailing  Duty  Determinations  and 
Alignment  of  Final  Countervailing  Duty 
Determinations  with  Final  Antidumping 
Duty  Determinations:  Certain  Steel 
Products  from  Mexico,  57  FR  57813 
(December  7, 1992).  which  is  .07 
percent  ad  valorem  for  certain  cut-to- 
length  carbon  steel  products,  and  5.01 
percent  ad  valorem  for  certain 
corrosion-resistant  carbon  steel  flat 
products,  will  be  subtracted  from  the 
dumping  margins  for  deposit  or  bonding 
purposes,  resulting  in  a  cash  deposit 
rate  of  49.18  percent  ad  valorem  for 
certain  cut-to-length  carbon  steel 
products  for  AHMSA  and  all  other 
exporters,  and  a  cash  deposit  rate  of 
71.11  percent  ad  valorem  for  certain 
corrosion-resistant  carbon  steel  flat 
products  for  IMSA  and  all  other 
exporters. 

rrc  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determinations  are  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threatni 
material  injury  to.  the  U.S.  industry 
before  the  later  of  120  days  after  the  date 


of  these  preliminary  determinations  or 
45  days  ahm  our  final  determinations. 

PidiUc  Conmieiil 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  raqnasl 
to  the  .Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  3S3.38(b).  oral 
presentations  will  be  limited  to  issuea 
raised  in  the  briefs. 

A  schedule  for  case  briefs,  rebuttal 
briefs,  and  bearings,  if  requested,  will  ba 
published  at  a  later  date  after  all 
interested  parties  have  had  the 
opportunity  to  request  a  hearing. 

If  this  investigation  proceeds 
normally,  we  %vill  make  our  final 
determination  by  April  12, 1993. 

These  determmations  are  published 
pursuant  to  section  733(0  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated  January  26, 1993. 
KiMph  A.  Spatiini. 
Acting  Assistant  Secnlaryfbt  Import 
Adminietratioa. 
IFR  Doa  93-2423  Filed  2-3-^t3:  a:45  ami 


[A-421-803  and  A-421-804] 

Notice  Of  PreiUnlnary  DatemUnatlone 
of  Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Rnal  Determlnatlone: 
Certain  Hot-Rolled  CartMn  Steel  Flat 
Producta  and  Certain  Cold-Roiled 
Cartjon  Steel  Flat  Products  from  the 
Netttertands 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  4, 1933. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Jeffery  B.  Denning  or  David  ). 
Goldberger,  Office  of  Antidumping 
Investigaticms.  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Conttitution  Avenue.  NW.. 
Washington,  DC  20230;  telephone:  (202) 
482-4194  or  (202)482-4136. 
respectively. 

PREUMMARY  OETERMMATKMS:  We 
preliminarily  determine  that  imports  of 
certain  hot-rolled  carbon  steel  flat 
products  (hot-roUed  steel)  and  certain 
cold-rolled  carbon  steel  flat  products 
(cold-rolled  steel)  from  the  Netherlands 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV).  as  provided  in  section  733  of 
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the  Tariff  Act  of  1030.  as  amended  (the 
Act).  The  estimated  weighted-average 
margins  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

Since  the  initiation  of  these 
investigations  on  July  20, 1992,  (57  FR 
33488.  July  29. 1992),  the  following 
events  have  occurred: 

On  August  14, 1992,  the  U.S. 
International  Trade  Commission  (TTC) 
issued  aflirmative  preliminary  injury 
determinations  in  these  cases. 

On  August  19, 1992,  the  Department 
of  Commerce  (the  Department) 
presented  an  antidumping  duty 
questionnaire  to  Hoogovens  Groep  BV. 
Hoogovens  accounted  for  at  least  60 
percent  of  the  exports  of  the  subject 
merchandise  to  the  United  States  during 
the  period  of  investigation  (POI).  We 
also  provided  Hoogovens  with  a 
standard  computer  program  for 
submitting,  on  an  optional  basis,  a 
completed  margin  analysis  along  with 
the  antidumping  duty  questionnaire 
responses.  Since  the  E)epartment 
determined  at  initiation  that  it  had 
reasonable  grounds  to  believe  or  suspect 
that  Hoogovens  had  sold  the  subject 
merchandise  in  the  Netherlands  at 
prices  which  were  below  Hoogovens' 
cost  of  production,  the  Department  also 
presented  to  Hoogovens  our  cost  of 
production  questionnaire  (Section  D). 
Hoogovens  submitted  its  responses  to 
these  questionnaires  in  September  and 
October  1992. 

On  September  17, 1992,  we  presented 
Hoogovens  with  section  E  of  our 
antidumping  questionnaire,  dealing 
with  United  States  value-added  sales 
transactions.  Hoogovens  submitted  its 
response  to  this  questionnaire  in 
November  1992. 

The  Department  issued  supplemental 
questionnaires  in  November  1992. 
Hoogovens  provided  responses  to  these 
questionnaires  in  November  and 
December  1992. 

On  November  21, 1992,  the  United 
Steelworkers  of  America  (AFL-<IIO/ 
CLC)  (Steelworkers),  a  certified  union 
representative  of  an  industry  whose 
workers  are  engaged  in  the  manufacture 
or  production  of  like  products  in  the 
United  States,  requested  status  as  co- 
petitioner  in  these  investigations.  The 
petitions  were  amended  to  include  the 
Steelworicers  as  co-petitioners  on 
December  16, 1992. 

On  December  11.  1992.  we  notified 
Hoogovens  that  we  would  allow 
additional  time  (until  December  21, 
1992)  for  it  to  provide  additional 
information  and  remedy  deficiencies  in 
its  responses.  Hoogovens  submitted 


additional  information  by  the  December 
21. 1992,  deadline. 

On  January  19, 1993,  petitioners 
requested  that,  for  any  of  these 
investigations  for  which  the  preliminary 
determination  is  negative,  the 
Department  postpone  the  final 
determination  until  not  later  than  135 
days  after  the  date  of  publication  of  the 
preliminary  determinations,  provided 
that  similar  requests  are  received  in  all 
other  concurrent  antidumping 
investigations  of  flat-rolled  steel 
products  for  which  the  preliminary 
determinations  were  affirmative. 

On  January  25, 1993,  petitioners 
amended  their  request  to  request 
unconditional  postponement  of  any  of 
these  investigations  for  which  the 
preliminary  determination  is  negative. 

Postponement  of  Final  Determinations 

Pursuant  to  section  735(a)(2)(A)  of  the 
Act.  on  January  22, 1993,  Hoogovens 
requested  that,  in  the  event  of  an 
affirmative  preliminary  determination 
in  these  investigations,  the  Department 
postpone  the  Hnal  determinations  to  135 
days  after  the  date  of  publication  of  the 
affirmative  preliminary  determinations. 
Therefore,  we  are  postponing  the  final 
determinations  until  the  135th  day  after 
the  publication  of  this  notice  in  the 
Federal  Register. 

Scope  of  the  Investigations. 

The  products  covered  by  these 
investigations  constitute  two  separate 
"classes  or  kinds"  of  merchandise: 
certain  hot-rolled  carbon  steel  flat 
products  and  certain  cold-rolled  carbon 
steel  flat  products.  The  full  description 
of  the  subject  merchandise  is  included 
in  Appendix  I  to  the  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina  (Cold- 
Rolled  Steel  fitim  Argentina),  which  is 
being  published  concurrently  with  this 
notice. 

Period  of  Investigation 

The  POI  is  January  1, 1992,  through 
June  30, 1992. 

Such  or  Similar  Comparisons 

We  have  determined  that  each  of  the 
classes  or  kinds  of  the  products  covered 
by  these  investigations  constitutes  a 
single  category  of  such  or  similar 
merchandise.  Where,  within  a  class  or 
kind,  there  were  no  sales  of  identical 
merchandise  in  the  home  market  to 
compare  to  U.S.  sales,  we  made  similar 
merchandise  comparisons  on  the  basis 
of  the  criteria  defined  in  Appendix  V  to 
the  antidumping  duty  questionnaire, 
which  is  on  file  in  Room  B-099  of  the 


main  building  of  the  E)ep8rtment  of 
Commerce. 

Hoogovens  reported  sales  in  the  U.S. 
of  secondary  merchandise  and  scrap 
material.  As  discussed  in  Appendix  II  to 
Cold-Rolled  Steel  from  Argentina,  we 
have  analyzed  those  sales  for  which 
Hoogovens  was  able  to  provide 
complete  product  specification  data, 
and  nave  not  analyzed  those  sales  for 
which  Hoogovens  was  imable  to  provide 
product  specification  data. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  hot- 
rolled  steel  and  cold-rolled  steel  from 
the  Netherlands  to  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV),  as 
specified  in  the  "United  States  Price" 
and  "Foreign  Market  Value"  sections  of 
this  notice. 

In  a  few  instances,  we  found  that 
Hoogovens'  proposed  model  matches 
submitted  in  its  concordance  for  the 
hot-rolled  steel  investigation  did  not 
follow  the  Department's  model 
matching  criteria,  as  outlined  in 
Appendix  V.  However,  since  Hoogovens 
provided  all  necessary  data  for 
rematching,  and  the  number  of  models 
involved  was  relatively  small,  we 
rematched  the  U.S.  sales  in  accordance 
with  that  criteria.  Additionally,  in  both 
its  hot-rolled  steel  and  cold-rolled  steel 
concordances,  Hoogovens  proposed  a 
few  matches  of  U.S.  products  with  home 
market  products  which  have  differences 
in  merchandise  (difmers)  in  excess  of 
that  allowed  by  the  Department's  "20 
percent  difmer  test."  Based  upon  an 
analysis  of  all  home  market  products, 
we  have  selected,  where  possible,  new 
matches  which  fit  within  the 
aforementioned  matching  methodology 
and  which  meet  the  Department's 
difmer  test.  See,  Memorandum  to  File, 
dated  January  21, 1993.  In  the  cold- 
rolled  steel  investigation  there  was  no 
acceptable  match  which  would  meet  the 
20  percent  difiner  test  for  one  U.S. 
product.  Further,  Hoogovens  failed  to 
submit  constructed  value  data  fur  these 
sales.  Consequently,  we  are  calculating 
the  margins  for  these  sales  based  on  the 
best  information  available  (BIA), 
pursuant  to  section  776(c)  of  the  Act. 
For  a  discussion  of  our  methodology  for 
determining  BIA  in  these  investigations, 
see  Appendix  II  to  Cold-Rolled  Steel 
from  Argentina. 

Hoogovens  has  reported  sales  of  the 
subject  merchandise  to  related  parties  in 
the  home  market.  For  purposes  of  our 
preliminary  determinations  we  have 
accepted  some  of  those  sales  (hot-rolled 
steel  only),  and  rejected  others,  based  on 
our  determination  that  these  sales  were 


not  at  ami's  length.  The  Department's 
methodology  for  determining  whether 
or  not  home  market  sales  are  made  at 
arm's  length  Is  discussed  in  appendix  II 
to  Cold-Rolled  Steel  from  Argentina, 
which  is  being  published  concurrently 
with  this  notice. 

United  States  Price 

We  based  USP  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act,  when  the  subject  merchandise  was 
sold  to  unrelated  purchasers  in  the 
United  States  prior  to  importation  and 
because  exporter's  sales  price 
methodology  was  not  otherwise 
indicated.  In  addition,  where  sales  to 
the  first  unrelated  purchaser  took  place 
after  importation  of  the  subject 
merchandise  into  the  United  States,  we 
based  USP  on  exporter's  sales  price,  in 
accordance  with  section  772(c)  of  the 
Act. 

For  both  hot-rolled  ai)d  cold-rolled 
steel,  we  calculated  purchase  price 
based  on  packed,  delivered  and/or 
luidelivered  prices  to  unrelated 
customers  in  the  United  States.  We 
made  deductions,  where  appropriate, 
for  discounts,  foreign  brokerage  and 
handling,  foreign  inland  freight,  ocean 
freight,  marine  insurance,  U.S. 
brokerage,  U.S.  duties  and  U.S.  inland 
freight,  in  accordance  with  section 
772(d)(2)  of  the  Act. 

For  both  hot-rolled  and  cold-rolled 
steel,  we  calculated  exporter's  sales 
price  based  on  packed,  delivered  and/or 
undelivered  prices  to  unrelated 
customers  in  the  United  States.  We 
made  deductions,  where  appropriate, 
for  discounts,  foreign  brokerage  and 
handling,  foreign  inland  freight,  ocean 
freight,  marine  insurance,  U.S. 
brokerage,  U.S  duties  and  U.S.  inland 
freight,  in  accordance  with  section 
772(d)(2)  of  the  Act. 

We  made  additional  deductions, 
where  appropriate,  for  commissions, 
credit  expenses,  warranty  expenses, 
product  liability  premium  expenses, 
technical  service  expenses  and 
inventory  carrying  expenses,  in 
accordance  with  section  772(e)  of  the 
Act. 

For  certain  hot-rolled  steel  and  cold- 
rolled  steel  ESP  sales,  Hoogovens 
repK)rted  no  amount  in  the  sales  listing 
for  certain  types  of  expenses  where, 
according  to  the  narrative  portion  of  the 
response,  an  expense  was  incurred. 
These  expenses  include  credit  expenses 
and  indirect  selling  expenses.  For  the 
missing  credit  expenses,  we  calculated 
the  expense  based  on  sales  and 
payments  dates  reported  in  the 
response.  For  indirect  selling  expenses 
we  assigned,  as  BIA  pursuant  to  section 
776(c)  of  the  Act,  the  highest  value  for 


that  expense  reported  in  the  ESP  sales 
database. 

We  also  deducted  all  value  added  to 
the  subject  merchandise  after 
importation,  pursuant  to  section 
772(e)(3)  of  the  Act.  The  U.S.  value 
added  consists  of  the  costs  of  materials, 
fabrication,  and  general  expenses 
associated  with  the  portion  of  the 
subject  merchandise  further 
manufactured  in  the  United  States  as 
well  as  a  proportional  amount  of  profit 
or  loss  attributable  to  the  value  added. 
We  recalculated  Hoogovens'  reported 
total  cost  of  further  manufacturing 
because  the  reported  interest  expense 
included  an  amount  relating  to  accounts 
receivable  and  finished  goods  inventory, 
which  costs  were  also  included  in  the 
submitted  selling  expenses.  Profit  or 
loss  was  calculated  by  deducting  from 
the  sales  price  of  the  further 
manufactured  merchandise  all 
production  and  selling  costs,  including 
commissions  where  appropriate, 
incurred  by  the  company  for  such 
merchandise.  The  total  proHt  or  loss 
was  then  allocated  proportionately  to  all 
components  of  cost.  Only  the  profit  or 
loss  attributable  to  the  value  added  was 
deducted.  In  determining  the  costs 
incurred  to  produce  the  subject 
merchandise,  we  included  (1)  materials, 
(2)  fabrication,  and  (3)  general  expenses, 
including  selling,  general  and 
administrative  expenses  (SG&A), 
research  and  development  expenses, 
and  interest  expenses. 

For  certain  hot-rolled  steel  and  cold 
rolled  steel  sales  involving  further 
manufacturing,  Hoogovens  failed  to 
report  amounts  for  the  costs  of  further 
manufacturing.  Consequently,  for 
preliminary  determinations,  we  are 
calculating  the  margins  for  these  sales 
based  on  BIA,  pursuant  to  section  776(c) 
of  the  Act.  (See,  Appendix  II  to  Cold- 
Rolled  Steel  from  Argentina  for  a 
discussion  of  our  methodology  for 
determining  BIA  in  these 
investigations.) 

In  accordance  with  section 
772(d)(1)(C)  of  the  Act,  we  added  to 
USP  the  amount  of  value-added  tax 
(VAT)  that  would  have  been  collected 
had  the  U.S.  sales  been  taxed. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
was  a  suHicient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  FMV,  we  compared,  for 
each  class  or  kind  of  merchandise,  the 
volume  of  home  market  sales  of  the 
merchandise  to  the  volume  of  third 
country  sales  of  the  merchandise,  in 
accordance  with  section  773(a)(1)(B)  of 
the  Act.  We  found  that  the  home  market 


was  viable  for  Hoogoveiu'  sales  of  both 
classes  or  kinds  of  merchandise. 

For  hot-rolled  steel,  we  calculated 
FMV  based  on  delivered  prices  charged 
to  imrelated  customers  in  the  home 
mariiet,  as  well  as  prices  charged  to 
related  customers  where  such  prices 
were  found  to  be  at  arm's  lengm  (see, 
discussion  of  our  arm's  length  test  in  the 
"Fair  Value  Comparisons"  section  of 
this  notice).  For  cold-rolled  steel,  we 
calculated  FMV  based  on  delivered  and 
undelivered  prices  charged  to  unrelated 
customers  in  the  home  market.  For  both 
hot-rolled  and  cold  rolled  steel,  we 
compared  U.S.  sales  to  home  market 
sales  made  at  the  same  level  of  trade, 
where  possible,  in  accordance  with  19 
CFR  353.58.  Where  we  were  not  able  to 
match  at  the  same  level  of  trade,  we 
made  comparisons  without  regard  to  the 
level  of  trade.  Hoogovens  claimed  that 
home  market  end-users  constitute  two 
distinct  levels  of  trade  based  upon 
whether  or  not  the  customer  is  a  part  of 
the  automotive  industry.  However,  for 
purposes  of  these  preliminary 
determinations  since  Hoogovens 
provided  insufficient  information  to 
support  this  claim,  we  have  considered 
all  sales  to  home  market  end-users  as  a 
single  level  of  trade. 

For  both  hot-rolled  and  cold-rolled 
steel,  we  made  deductions,  where 
appropriate  for  discounts  and  inland 
freight,  in  accordance  with  section 
773(a)(4)  of  the  Act  For  cold-rolled  steel 
we  also  made  deductions  for  certain 
rebates. 

For  home  market  to  purchase  price 
comparisons,  pursuant  to  section 
773(a)(4)(B)  and  19  CFR  353.56(a)(2),  we 
made  circumstance  of  sale  adjustments, 
where  appropriate,  for  credit  expenses 
and  warranty  expenses.  We  also  made  a 
circumstance  of  sale  adjustment  for  the 
difference  between  the  VAT  on  home 
market  sales  and  that  which  would  have 
been  collected  on  U.S.  sales  if  the  export 
sales  had  been  taxed.  We  deducted 
home  market  packing  costs  and  added 
U.S.  packing  costs. 

For  home  market  to  ESP  comparisons 
which  involved  further  manufacturing 
in  the  United  States,  we  made 
deductions,  where  appropriate,  for 
credit  expenses  and  warranty  expenses. 
Where  appropriate,  we  also  deducted 
from  FMV  the  weighted-average  home 
market  indirect  selling  expenses, 
including  inventory  carrying  costs  and 
product  liability  premium  expenses,  up 
to  the  amount  of  indirect  selling 
expenses  and,  where  appropriate, 
commissions  inciured  on  the  U.S.  sales, 
in  accordance  vtrith  19  CFR  353.56(b). 
Since  these  comparisons  involve  further 
manufacturing,  in  determining  the  ESP 
offset  amount  we  utilized  that  portion  of 
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indirect  selling  expenses  and 
commissions  which  is  attributable  to  the 
foreign  input  product  We  also  made  a 
circumstance  of  sale  adjustment  for  the 
difference  between  VAT  on  home 
marlcet  sales  and  that  which  would  have 
been  collected  on  U.S.  sales  if  the  export 
sales  had  been  taxed.  Finally,  we 
deducted  home  markM  packing  costs 
and  added  U.S.  packing  costs. 

Cost  of  Production 

Based  on  petitioners'  allegations,  and 
in  accordance  with  section  773(b)  of  the 
Act.  the  Department  initiated 
investigations  to  determine  whether 
Hoogovens  had  home  market  sales  of 
hot-rolled  steel  and  cold-rolled  steel 
that  were  made  at  less  than  their 
respective  costs  of  production  (COP). 

We  calculated  the  COP  based  on  the 
sum  of  a  Hoogovens'  cost  of  materials, 
fabrication,  general  expenses,  and 
packing.  We  made  no  adjustments  to 
Hoogovens'  reported  cost  data.  We 
compared  home  market  selling  prices, 
net  of  movement  charges,  rebates,  and 
invoice  corrections,  to  each  model's 
COP. 

In  both  the  hot-rolled  steel  and  the 
cold-rolled  steel  COP  investigations. 
Hoogovens  has  been  found  to  have  had 
no  sales  below  the  COP.  Therefore,  for 
these  preliminary  determinations  in 
determining  FMV  we  have  not 
disregarded  any  of  Hoogovens'  home 
market  sales  based  upon  their  being  at 
less  than  the  COP. 

Currency  Cooversion 

We  made  currency  conversions  based 
on  the  ofBcial  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank. 

Verificatiaa 

As  provided  in  section  776(b)  of  the 
Act.  we  will  verify  all  information  that 
we  determine  is  acceptable  for  use  in 
making  our  final  detp  /mination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  tiquidation  of  all 
entries  of  hot-rolled  steel  and  cold- 
rolled  steel  from  the  Netherlands  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumpticm  on  or  after 
the  date  of  publication  of  these 
preliminary  determinations.  The 
Customs  Service  shall  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  preliminary  dumping 
margins,  as  shown  below,  lliis 
suspension  of  liouidation  will  remain  in 
effect  until  further  notice. 


ProducacAnanutacturw 
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rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act.  we  have  notified  the  ITC  of  our 
determinations.  If  our  final 
determinations  are  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injiuy  to,  the  U.S.  industry 
before  the  later  of  120  days  after  the  date 
of  these  preliminary  detCHrminations  or 
45  days  after  our  final  determinations. 

Public  Comment 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration.  U.S.  Department  of 
Commerce,  room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

A  schedule  for  case  briefs,  rebuttal 
briefs,  and  hearings,  if  requested,  will  be 
published  at  a  later  date  after  all 
interested  parties  have  had  the 
opportunity  to  request  a  hearing. 

We  will  make  our  final 
determinations  by  the  135th  day  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register. 

These  determinations  are  published 
pursuant  to  section  733(f)  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated:  January  26, 1993. 
Joseph  A.  Spatrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 
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[A-455-802] 

Notice  of  Prelintinsry  Determinstlon  of 
Sales  et  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Certain  Cut-to-l.ength  Carbon  Steel 
Plate  Front  Poland 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  February  4. 1993. 


FOR  FURTHER  MFORMATION  CONTACT: 
Judith  Wey  or  Stephen  Alley.  Office  of 
Antidumping  Investigations,  Import 
Administration.  International  Tirade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230; 
telephone:  (202)  482-6320  or  482-5288. 
respectively. 

PREUMMARY  DETERMNATKM:  We 
preliminarily  determine  that  imports  of 
certain  cut-to-length  carbon  steel  plate 
(steel  plate]  from  Poland  are  being,  or 
are  likely  to  be,  sold  in  the  UnitedStates 
at  less  tiian  fair  value  (LTFV),  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act).  The 
estimated  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  July  20, 1992,  (57  FR 
33488,  July  29, 1992).  the  follotving 
events  have  occurred: 

On  July  29. 1992,  we  contacted  the 
Embassy  of  Poland  and  requested  that  it 
identify  the  Polish  exporters  of  steel 
plate  to  the  United  States  during  the 
period  of  investigation  (POI).  We 
received  a  response  on  August  5, 1992, 
identifying  PHZ  Stalexport  as  the 
exporter  of  steel  plate,  and  Huta 
Czestochowa/Czestochowa,  Huta 
Batory/Chorzow  Batory,  and  Huta 
Ostrowiec/Ostrowiec  Swietokrzyski  as 
manufacturers  of  steel  plate.  On  August 
6, 1992.  we  received  a  notice  of 
appearance  on  behalf  of  PHZ  Stalexport 
and  Huta  Czestochowa,  (collectively 
Stalexport)  which  indicated  that  Huta 
Czestochowa  was  also  an  exporter  of 
steel  plate  to  the  United  States. 

On  August  14, 1992.  the  U.S. 
International  Trade  Commission  (ITC) 
issued  an  affirmative  preliminary  injury 
determination  in  this  case. 

On  August  20, 1992.  the  Department 
of  Commerce  (the  Department) 
presented  an  antidumping  duty 
questionnaire  to  counsel  for  Stalexport. 
Stalexport  was  designated  as 
responsible  for  collecting  the  necessary 
information  from  Huta  Czestochowa  and 
any  other  companies  in  Poland  that  are 
known  to  export  and/or  manufacture 
steel  plate  for  export  to  the  United 
States. 

In  the  letter  accompanying  the 
questionnaire,  we  explained  that  in  past 
cases,  the  Department  has  treated 
Poland  as  a  nonmaiicat  economy  <NME) 
country,  and  that,  in  accordance  with 
section  771(18Mc)  of  the  Act.  the 
Department's  prior  determination  that 
Poland  is  an  NME  country  will  remain 
in  effect  until  revoked.  We  invited  the 
Polish  authorities  to  provide 
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information  regarding:  (1)  Whether  the 
Department  should  continue  to  treat 
Poland  as  an  NME  country  and  (2) 
whether  available  information  would 
permit  the  E)epartment  to  base  foreign 
market  value  (FMV)  on  price 
information  imder  section  773(a)  of  the 
Act.  We  stated  that,  unless  Poland  was 
determined  to  no  longer  be  an  NME, 
FMV  would  be  based  on  factors-of- 
production  as  required  in  section  773(c) 
of  the  Act.  We  also  informed  the  Polish 
authorities  that,  if  they  intended  to 
claim  market-oriented  industry  (MOI) 
status  with  regard  to  the  steel  plate 
industry,  they  should  respond  to 
Attachment  I  of  the  questioimaire  based 
upon  criteria  estabUshed  in  recent 
antidumping  investigations. 
Additionally,  we  requested  that,  if  the 
Polish  authorities  intended  to  assert  that 
multiple  exporters  of  the  subject 
merchandise  were  separate  and 
independent  based  upon  the 
Department's  established  criteria  and 
therefore  entitled  to  separate 
antidumping  margins  should  there  be 
any,  they  should  respond  to  Attachment 
n  of  the  questionnaire. 

On  August  28, 1992,  Stalexport 
requested  that  Poland  be  reclassified  as 
a  market  economy  country.  The 
Department  is  considering  this  request 
and  will  address  it  at  a  later  date. 
Stalexport  also  requested  that  it  be 
issued  section  B  of  the  questionnaire 
concerning  home  market/third  country 
sales.  We  did  so  on  September  4, 1992. 

Stalexport  submitted  its  sections  A 
(General  Information),  C  (Sales  to  the 
United  States),  and  D  (Factors  of 
Production)  questionnaire  responses  in 
September  and  October  1992.  On 
October  20, 1992.  Stalexport  requested 
that  its  section  B  reporting  requirements 
be  reduced.  On  October  21, 1992,  we 
informed  Stalexport  that  Poland's 
classification  as  an  NME  country  had 
not  been  revoked  and  that  Stalexport's 
section  B  response  would  be  considered 
only  if  Poland's  NME  status  were  to  be 
revoked  or  if  the  industry  producing 
steel  plate  were  determined  to  be  a  MOL 
We  detailed  for  Stalexport  how  it  could 
limit  its  reporting  of  information  for 
those  home  market  sales  of  products 
which  it  believed  would  never  be 
matched  to  a  U.S.  sale,  if  FMV  were  to 
be  based  on  home  market  sales. 

On  October  21, 1992,  Import 
Administration's  Of^ce  of  Policy 
recommended  that  the  following  six 
surrogate  countries,  in  order  of 
preference,  be  used  for  valuing  the 
factors  of  production  in  this 
investigation:  Thailand;  South  Africa; 
Malaysia;  Mexico;  Argentina;  and 
Turkey.  On  October  21, 1992,  we 
invited  interested  parties  to  this 


investigation  to  submit  pubUcly 
available  data  they  believed  the 
Department  should  consider  when 
valuing  the  Polish  factors  of  production. 

On  November  3, 1992,  the  Department 
issued  a  supplemental  questionnaire 
concerning  sections  A,  C,  and  D. 
Stalexport's  response  was  received  on 
November  17, 1992. 

Stalexport  submitted  its  section  B 
response  on  November  3, 1992.  On 
November  10, 1992,  we  received  a  letter 
from  Stalexport  indicating  that  its 
section  B  response  was  incomplete  and 
did  not  contain  the  required  information 
for  sales  of  products  which  Stalexport 
thought  would  never  be  matched  to  U.S. 
sales.  Stalexport  indicated  that  for  it  to 
comply  with  the  Department's  reporting 
requirements  and  submit  a  complete 
response  would  take  months. 

On  November  21, 1992,  the  United 
Steelworkers  of  America  (AFL-QO/ 
CLC)  (Steelworkers),  a  certifled  union 
representative  of  an  industry  whose 
workers  are  engaged  in  the  manufacture 
or  production  of  like  products  in  the 
United  States,  requested  status  as  co- 
petitioners  in  this  investigation.  The 
petitioner  was  amended  to  include  the 
Steelworkers  as  co-petitioners  on 
December  16, 1992. 

On  November  23, 1992,  petitioners 
submitted  publicly  available  data  they 
believed  the  Department  should 
consider  when  valuing  the  Polish 
factors  of  production. 

On  December  11, 1992,  we  notified 
respondent  that  we  would  allow 
additional  time  for  it  to  provide 
additional  information  and  remedy 
deficiencies  in  its  responses.  At  that 
time,  we  informed  Stalexport  that  any 
additional  information  submitted  would 
not  be  considered  for  our  preliminary 
determination,  but  would  be  considered 
for  the  final  determination.  Stalexport 
submitted  additional  factors  of 
production  information  on  December 
16, 1992. 

On  January  19, 1993,  petitioners 
requested  that,  for  any  of  these 
investigations  for  which  the  preliminary 
determination  is  negative,  the 
Department  postpone  the  final 
determination  until  not  later  than  135 
days  after  the  date  of  publication  of  the 
preliminary  determinations,  provided 
that  similar  requests  are  received  in  all 
other  concurrent  antidumping 
investigations  of  flat-rolled  steel 
products  for  which  the  preliminary 
determinations  were  affirmative. 

On  January  25, 1993,  petitioners 
amended  their  request  to  request 
unconditional  postponement  of  any  of 
these  investigations  for  which  the 
preliminary  determination  is  negative. 


Pottponement  of  Final  Determination 

Pursuant  to  section  735(a)(2)(A)  of  the 
Act,  on  January  8. 1993,  Stalexport 
requested  that,  in  the  event  of  an 
affirmative  preUminary  determination 
in  this  investigation,  the  Department 
postpone  the  final  determination  to  135 
days  after  the  date  of  publication  of  the 
affirmative  preUminary  determination. 
Therefore,  we  are  postponing  the  final 
determination  until  the  135th  day  after 
the  pubUcation  of  this  notice  in  the 
Federal  Register. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  constitutes  a  single  "class 
or  kind"  of  merchandise:  certain  cut-to- 
length  carbon  steel  plate.  The  full 
description  of  the  subject  merchandise 
is  included  in  Appendix  I  to  the 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Product?  from 
Argentina,  which  is  being  published 
concurrently  with  this  notice. 

Such  or  Similar  Comparisons 

We  have  determined  that  the  class  or 
kind  of  merchandise  covered  by  this 
investigation  constitutes  a  single 
category  of  such  or  similar  merchandise. 

Period  of  Investigation 

The  POI  is  January  1  through  June  30. 
1992. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  steel 
plate  from  Poland  to  the  United  States  - 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  FMV,  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

Although  Stalexport  responded  to  the 
Department's  questionnaires,  it  failed, 
in  a  timely  manner  for  the  preliminary 
determination,  to  provide  complete 
factors  of  production  information  for  the 
mill  primarily  responsible  for 
production  of  the  subject  merchandise. 
Stalexport  did  not  submit  complete 
factors  of  production  information  for 
Huta  Czestochowa  until  December  16, 
1992,  after  the  deadline  for  submission 
of  information  for  consideration  for  the 
preliminary  determination.  Therefore, 
in  accordance  with  section  776(c)  of  the 
Act,  we  have  based  our  preUminary 
determination  on  best  information 
available  (BIA).  We  will  consider  the 
supplemental  information  submitted  by 
Stalexport  for  our  final  determinatioiL 

In  determining  what  margin  to  use  as 
BIA,  the  Department  follows  a  two- 
tiered  methodology,  whereby  the 
Department  normally  assigns  lower 
margins  to  those  respondents  who 
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cooperated  in  an  investigation  and 
mai:gins  based  on  more  adverse 
assumptions  for  those  respondents  who 
did  not  cooperate  in  an  investigation.  A 
full  description  of  the  Department's  BIA 
methodology  is  included  in  Appendix 
n-B  to  the  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina. 

In  this  case,  Stalexport  has  been  a 
cooperative  res[)ondent  and  has 
attempted  to  comply  with  the 
Department's  requests  for  information. 
Therefore,  we  have  detwmined  BIA  to 
be  the  average  of  the  calculated  margins 
based  on  U.S.  prices  and  acceptable 
surrogate-country  information  provided 
in  the  petition,  as  described  below. 

United  Stales  Price 

We  based  USP  on  information 
provided  in  the  petition.  Petitioners 
calculated  USP  based  on  actual 
delivered  price  quotations  for  Polish 
steel  plate  for  sale  in  the  United  States. 
Petitioners  made  deductions  for  ocean 
freight  and  insurance  based  on  the 
average  G?  charges,  as  derived  frt>m 
IM-145  import  statistics.  Petitioners 
also  made  adjustments  for  U.S.  duty. 

Foreign  Market  Value 

We  based  FMV  on  information 
provided  in  the  petition.  In  accordance 
with  section  773(c)  of  the  Act, 
petitioners  calculated  FMV  using  the 
factors  of  production  methodology. 
Petitioners  based  their  calculations  on 
production  costs  in  15  potential 
surrogate  countries.  For  this 
determination  we  have  accepted  only 
those  FMV  calculations  which  are  based 
upon  factor  values  taken  from  South 
Africa.  Mexico,  Argentina,  and  Turkey, 
which  are  countries  the  Department 
regards  as  acceptable  surrogates  in  this 
investi^tion. 

Petitioners  calculated  the  values  of 
raw  materials,  labor,  and  energy  using 
surrogate  costs  and,  where  possible, 
Polish  usage  rates  based  on  usage  rates 
of  a  Polish  steel  producer,  Sendzimir 
Iron  and  Steel  Works.  Petitioners 
summed  these  values  and  added 
amounts  for  selling,  general,  and 
administrative  expenses,  depreciation, 
and  interest  expenses.  Finally, 
petitioners  added  the  statutory 
minimum  of  eight  percent  for  profit. 

Currency  Conversion 

Petitioners  made  currency 
conversions  based  on  the  official 
exchange  rates  in  effect  on  the  dates  of 
the  U.S.  sales  as  certified  by  the  Federal 
Reserve  Bank.  Where  Federal  Reserve 
rates  were  not  available,  petitioners 
used  the  average  monthly  exchange 


rates  published  by  the  International 
Monetary  Fund. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  all  information  that 
we  determine  is  acceptable  for  use  in 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  steel  plate  from  Poland  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consmnption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
preliminary  dumping  margins,  as  shown 
below.  This  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 
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rrC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry 
before  the  later  of  120  days  after  the  date 
of  this  preliminary  determination  or  45 
days  after  our  final  determination. 

Public  Comment 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

A  schedule  for  case  briefs,  rebuttal 
brieCs,  and  hearings,  if  requested,  will  be 
published  at  a  later  date  after  all 
interested  parties  have  had  the 
opportunity  to  request  a  hearing. 

We  will  make  our  final  determination 
by  the  135th  day  after  the  publication  of 
this  notice  in  the  Federal  Register. 

This  determination  is  published 
pursuant  to  section  733(0  of  the  Act  and 
19  CFR  353.15(a)(4). 


Dated:  January  26. 19S3. 
JoMpk  A.  Spelriai, 
Acting  Assistant  Secretaryfor  Import 
Adminigtration. 

[FR  Doc  93-2406  Filed  2-3-43;  8:45  am) 
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(A-48S-803] 

Notka  of  Preliminary  Oefarmlnation  ol 
Salea  at  Lasa  Than  Fair  Value:  Certain 
Cut-to-Langtt)  Cart}on  Staai  Plata  From 
Romania 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  4, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Erik 
Warga  or  David  ).  Goldberger,  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington.  DC  20230; 
telephone:  (202)  482-0922  or  (202)  482- 
4136,  respectively. 
PREUMMARY  OCTERlyMNATION:  We 
preliminarily  determine  that  imports  of 
certain  cut-to-length  carbon  steel  plate 
(steel  plate)  from  Romania  are  being,  or 
are  Ukely  to  t)e,  sold  in  the  United  States 
at  less  than  fair  value  (LTFV),  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930.  as  amended  (the  Act).  The 
estimated  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  July  20, 1992  (57  FR 
33488.  July  29, 1992),  the  following 
events  have  occurred:  < 

On  August  14.  1992,  the  U.S. 
International  Trade  Commission  (ITC) 
issued  an  efiirmative  preliminary  injury 
determination  in  this  case. 

On  August  20, 1992,  the  Departiuent 
of  Commerce  (the  Department) 
presented  an  antidumping  duty 
questionnaire  to  the  Romanian  Embassy 
in  Washington  for  transmittal  to 
Metalexportimport  (M£I)  in  Romania. 
The  Department  established  a  deadline 
of  September  4, 1992,  for  responding  to 
section  A  of  the  questionnaire.  MEI 
accounted  for  all  exports  of  the  subject 
merchandise  to  the  United  States  during 
the  period  of  investigation  (POI). 

MEI  submitted  a  response  to  section 
A  of  the  questionnaire  (which  requested 
general  information  on  respondent's 
organization,  accounting  practices, 
merchandise,  and  total  sales  of  subject 
merchandise  in  all  markets),  on 
September  9, 1992. 
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On  September  15, 1902,  MEI's  section 
A  response  was  rejected  and  returned, 
and  MEI  was  informed  tliat  no  furtlier 
responses  to  tlie  questionnaire  would  be 
accepted.  This  action  was  taken  because 
MEI  bad  neither  filed  its  response  by  the 
September  4, 1992,  deadline  nor  made 
a  timely  request  for  an  extension  of  that 
deadline.  A  second  section  A  response, 
filed  by  MEI  on  September  11, 1992, 
was  rejected  and  returned  for  the  same 
reasons  on  September  25, 1992. 

On  September  18  and  September  30, 
1992,  MEI  requested  additional  time  to 
file  its  questionnaire  response.  The 
Department  rejected  these  requests  by 
letters  of  September  29  and  October  9, 
1992.  On  October  5, 1992,  MO  filed 
responses  to  sections  C  and  D  of  the 
questionnaire;  these  responses  were 
returned  on  October  9, 1992.  Although 
the  section  C  and  D  responses  were 
submitted  by  the  deadline  that  had  been 
set  forth  in  the  original  questionnaire  for 
these  sections,  our  September  15, 1992, 
letter  informed  MEI  that  no  further 
responses  to  the  questionnaire  would  be 
accepted.  MEI's  section  C  and  D 
responses  were  thus  unsolicited  and, 
accordingly,  were  returned  pursuant  to 
19  CFR  353.31(b)(2). 

On  November  21, 1992,  the  United 
Steelworkers  of  America  (AFL-QO/ 
CLC)  (Steelworkers),  a  certified  union 
representative  of  an  industry  whose 
workers  are  engaged  in  the  manufacture 
or  production  of  like  products  in  the 
United  States,  requested  status  as  co- 
petitioners  in  this  investigation.  The 
petition  was  amended  to  include  the 
Steelworkers  as  co-petitioners  on 
December  16,  1992. 

On  January  19, 1993,  petitioners 
requested  that,  if  the  preliminary 
determination  is  negative,  the 
Department  postpone  the  final 
determination  until  not  later  than  135 
days  after  the  date  of  publication  of  the 
preliminary  determination,  provided 
that  similar  requests  are  received  in  all 
other  concurrent  antidumping 
investigations  of  flat-rolled  steel 
products  for  which  the  preliminary 
determinations  were  affirmative. 

On  January  25, 1993,  petitioners 
amended  their  request  to  request 
unconditional  postponement  of  any  of 
these  investigations  for  which  the 
preliminary  determination  is  negative. 

Scope  of  the  Investigation 

The  product  covered  by  this 
investigation  constitutes  a  single  "class 
or  kind"  of  merchandise:  certain  cut-to- 
length  carbon  steel  plate.  The  full 
description  of  the  subject  merchandise 
is  included  in  Appendix  I  to  the 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 


Rolled  Carbon  Steel  Flat  ProducU  from 
Argentina,  which  is  being  published 
concurrently  with  this  notice. 

Period  of  Investigation 

The  POI  is  January  1  through  June  30. 
1992. 

Such  or  Similar  Comparisons 

We  have  determined  that  the 
merchandise  covered  by  this 
investigation  constitutes  a  single 
category  of  such  or  similar  merchandise. 

Fair  Value  Conqparisons 

To  determine  whether  sales  of  steel 
plate  from  Romania  to  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV),  as 
specified  in  the  "United  States  Price" 
and  "Foreign  Market  Value"  sections  of 
this  notice.  We  based  our  determination 
on  best  information  available  (BLA)  as 
required  by  section  776(c)  of  the  Act. 

In  determining  what  to  use  as  BLA,  the 
Department  follows  a  two-tiered 
methodology,  whereby  the  Department 
normally  assigns  lower  margins  to  those 
respondents  who  cooperated  in  an 
investigation  and  margins  based  on 
more  adverse  assumptions  for  those 
respondents  who  did  not  cooperate  in 
an  investigation.  A  full  description  of 
the  Department's  BLA  methodology  is 
included  in  Appendix  II-B  to  the 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  From 
Argentina,  published  concurrently  with 
this  notice. 

Because  MEI  indicated  continued 
willingness  to  comply  with  the 
Department's  request  for  information, 
we  consider  it  to  be  a  cooperative 
respondent  despite  having  failed  to  file 
a  timely  response  to  our  questionnaire. 
Accordingly,  we  have  determined  BIA 
to  be  the  average  of  those  margins 
calculated  based  on  U.S.  prices  and 
appropriate  surrogate  country 
information  provided  in  the  petition,  as 
described  below. 

United  States  Price 

We  calculated  USP  based  on  actual 
price  quotations  contained  in  the 
petition.  Petitioners  made  deductions, 
where  appropriate,  for  the  following 
movement  charges:  Insurance,  ocean 
freight,  and  U.S.  duties. 

Foreign  Market  Value 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  FMV  based  on 
information  in  the  petition.  Petitioners 
used  the  factors-of-production 
methodology.  Petitioners  based  their 
calculations  on  production  costs  in 


potential  surrogate  coimtries.  From 
those  countries  for  which  petiticmers 
provided  information,  we  selected 
Argentina.  Chile,  and  Turkey  as  the 
most  appropriate  surrogate  countries  oo 
which  to  base  valuation  of  Romanian 
production  factors  because,  of  the 
countries  considered  as  appropriate 
surrogates  in  the  most  recent 
investigation  involving  products  bom 
Romania,  those  countries  have  been 
deemed  appropriate  surrogate  countries. 
See  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Circular  Welded  Non- 
Alloy  Steel  Pipe  bom  Romania  (57  FR 
42957.  September  17, 1992). 

For  eacn  of  the  three  countries  that  we 
have  selected  as  appropriate  surrogates, 
petitioners  calculated  Uie  value  of  raw 
materials,  labor,  and  energy  using  costs 
in  the  surrogate  country  and,  where 
possible,  Romanian  usage  rates. 
Petitioners  summed  these  values,  and 
then  added  an  amoimt  for  overhead  and 
general  expenses.  Finally,  petitioners 
added  the  statutory  minimum  eight 
percent  profit.  Petitioners  provided  no 
information  on  packing  factors  or  costs. 
Consequently,  no  amount  for  packing 
was  added. 

Currency  Conversion 

Petitioners  made  currency 
conversions  based  on  the  omdal 
exchange  rates  in  effect  on  the  dates  of 
the  U.S.  sales  as  certified  by  the  Federal 
Reserve  Bank  or,  where  Federal  Reserve 
Bank  rates  were  not  available,  based  cm 
the  average  monthly  exchange  rates 
published  by  the  International  Monetary 
Fund. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  steel  plate  from  Romania  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consimiption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
preliminary  dumping  margins,  as  shown 
below.  This  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 
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IXC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
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will  determine  whether  these  imports 
are  materially  iajuring,  or  threaten 
material  injury  to,  the  U.S.  industry 
before  the  later  of  120  days  after  the  date 
of  this  preliminary  determination  or  45 
days  after  our  final  determination. 

Public  Comment 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration.  U.S.  Department  of 
Commerce,  room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number, 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b).  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

A  schedule  for  case  briefs,  rebuttal 
briefs,  and  tiearings,  if  requested,  will  be 
published  at  a  later  date  after  all 
interested  parties  have  had  the 
opportunity  to  request  a  hearing. 

If  this  investigation  proceeds 
normally,  we  will  make  our  Hnal 
determination  by  April  12, 1993. 

This  determination  is  published 
pursuant  to  section  733(0  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated:  January  26, 1993. 
Joseph  A.  Spolrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 
IFR  Doc  9S-2407  Filed  2-3-93: 8:45  am) 
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[A-469-e02  and  A-469-803] 

Notice  of  Preliminary  Determinations 
of  Sales  at  L^ss  Than  Fair  Value  and 
Postponement  of  Final  Determinations: 
Certain  Cold-Aoiled  Cart>on  Steel  Flat 
Products  and  Certain  Cut-to-Length 
Cartxm  Steel  Plate  From  Spain 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  4. 1993. 
FOR  FURTHER  INFORMATION  COtfTACT: 
Andrew  McGilvray  or  David  J. 
Goldberger,  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-0108  or  (202)  482-4136. 
respectively. 

PREUMMARY  DETERMINATIONS:  We 
preliminarily  determine  that  imports  of 
certain  cold-rolled  carbon  steel  flat 
products  (cold-roUed  steel)  and  certain 
cut-to-length  carbon  steel  plate  (steel 
plate)  from  Spain  are  being,  or  are  likely 


to  be.  sold  in  the  United  States  at  less 
than  fair  value  (LTFV),  as  provided  in 
section  733  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act).  The  estimated 
weighted-average  margins  are  shown  in 
the  "Suspension  of  Liquidation"  section 
of  this  notice. 

Case  History 

Since  the  initiation  of  these 
investigations  on  July  20, 1992.  (57  FR 
33488,  July  29, 1992),  the  following 
events  have  occurred: 

On  August  14, 1992.  the  U.S. 
International  Trade  Commission  (TTC) 
issued  afBrmative  preliminary  injury 
determinations  in  these  cases. 

On  August  19. 1992,  the  Department 
of  Commerce  (the  Department) 
presented  an  antidumping  duty 
questionnaire  to  Empresa  Nacional 
Siderurgica,  Sj\.  (Ensidesa).  This 
respondent  accounted  for  at  least  60 
percent  of  the  exports  of  each  class  or 
kind  of  the  subject  merchandise  to  the 
United  States  during  the  period  of 
investigation  (POI).  We  also  provided 
this  respondent  with  a  standard 
computer  program  for  submitting,  on  an 
optional  basis,  a  completed  margin 
analysis  along  with  the  antidumping 
duty  questionnaire  responses. 

Respondent  submitted  sales 
questionnaire  responses  in  September 
and  October  1992.  The  Department 
issued  a  supplemental  sales 
questionnaire  in  November  1992. 
Respondent  submitted  the  response  to 
this  supplemental  questionnaire  in 
December  1992. 

On  November  6. 1992.  petitioners 
alleged  that  Ensidesa  sold  cold-rolled 
steel  and  steel  plate  in  Spain  at  prices 
which  were  below  its  cost  of 
production.  On  January  7. 1993.  the 
Department  determined  that  it  had 
reasonable  grounds  to  believe  or  suspect 
that  Ensidesa  had  sold  cold-rolled  steel 
and  steel  plate  in  Spain  below  cost  and, 
therefore,  initiated  cost  investigations  in 
accordance  with  section  773(b)  of  the 
Act.  The  Department  issued  to  Ensidesa 
a  cost  of  production  questionnaire 
(section  D)  on  the  same  date.  Ensidesa's 
response  to  section  D  was  not  received 
in  time  to  be  considered  for  these 
determinations.  However,  we  will 
consider  this  information  for  the  final 
determinations. 

On  November  21. 1992,  the  United 
Steelworkers  of  America  (AFL-CIO/ 
CLC)  (Steelworkers).  a  certified  union 
representative  of  an  industry  whose 
workers  are  engaged  in  the  manufacture 
or  production  of  the  products  in  the 
United  States,  entered  an  appearance  as 
a  co-petitioner  in  these  investigations. 
The  petitions  were  amended  to  include 


the  Steelworkers  as  co-petitioners  on 
December  16, 1992. 

Qa  November  24, 1992,  and  January 
6. 1993.  respectively,  petitioners  alleged 
the  existence  of  critical  circumstances 
with  regard  to  imports  of  steel  plate  and 
cold-rolled  steel  horn  Spain. 

On  December  11, 1992,  we  notified 
respondent  that  we  would  allow 
additional  time  (until  December  21, 
1992)  for  it  to  provide  additional 
information  and  remedy  deficiencies  in 
its  responses.  Ensidesa  submitted 
additional  information  by  the  December 
21. 1992,  deadline. 

On  January  19, 1993,  petitioners 
requested  that,  for  any  of  these 
investigations  for  which  the  preliminary 
determination  is  negative,  the 
Department  postpone  the  final 
determination  until  not  later  than  135 
days  after  the  date  of  publication  of  the 
preliminary  determinations,  provided 
that  similar  requests  are  received  <ji  all 
other  concurrent  antidumping 
investigations  of  flat-rolled  steel 
products  for  which  the  preUminary 
determinations  were  affirmative. 

On  January  25. 1993,  petitioners 
amended  their  request  to  request 
unconditional  postponement  of  any  of 
these  investigations  for  which  the 
preliminary  determination  is  negative. 

Postponement  of  Final  Determinatioos 

Pursuant  to  section  735(a)(2)(A)  of  the 
Act,  on  January  15. 1993.  Ensidesa 
requested  that,  in  the  event  of  an 
affirmative  preliminary  determination 
in  either  of  these  investigations,  the 
Department  postpone  the  final 
determination  to  135  days  after  the  date 
of  publication  of  the  affirmative 
preliminary  determination.  Therefore, 
we  are  postponing  the  final 
determinations  until  the  135th  day  after 
the  publication  of  this  notice  in  the 
Federal  Register. 

Scope  of  the  Investigations 

The  products  covered  by  these 
investigations  constitute  two  separate 
"classes  or  kinds"  of  merchandise: 
certain  cold-rolled  carbon  steel  flat 
products  and  certain  cut-to-length 
carbon  steel  plate.  The  full  description 
of  the  subject  merchandise  is  included 
in  Appendix  I  to  the  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina,  which  is 
being  published  concurrently  with  this 
notice. 

Period  of  Investigations 

The  POI  is  January  1  through  June  30. 
1992. 
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Such  or  Similar  Comparisons 

We  liave  determined  that  eacli  of  the 
classes  or  kinds  of  the  products  covered 
by  these  investigations  constitutes  a 
single  category  of  such  or  similar 
merchandise.  Where,  within  a  class  or 
kind,  there  were  no  sales  of  identical 
merchandise  in  the  home  market  to 
compare  to  U.S.  sales,  we  made  similar 
merchandise  comparisons  on  the  basis 
of  the  criteria  defined  in  Appendix  V  to 
the  antidumping  duty  questionnaire, 
which  is  on  file  in  room  6-099  of  the 
main  building  of  the  Department  of 
Commerce. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  cold- 
rolled  steel  and  steel  plate  from  Spain 
to  the  United  States  were  made  at  less 
than  fair  value,  we  compared  the  United 
States  price  (USPj  to  the  foreign  market 
value  (FMV),  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

Ensidesa  has  reported  sales  of  the 
subject  merchandise  to  related  parties  in 
the  home  market.  The  Department's 
methodology  for  determining  whether 
or  not  to  include  these  transactions  in 
our  calculations  of  FMV  is  discussed  in 
Appendix  II  to  the  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina. 

Ensidesa  has  reported  that  sales  of 
steel  plate  in  the  United  States  were 
made,  and  reported  to  the  Department, 
on  a  theoretical  weight  basis,  while 
home  market  sales,  except  for  those  to 
certain  customers,  were  made  and 
reported  on  an  actual  weight  basis.  We 
have  used  respondent's  conversion 
factor,  submitted  on  December  21, 1992, 
to  convert  home  market  actual  weight 
values  to  a  theoretical  weight  basis  for 
comparison  to  U.S.  sales.  We  were  able 
to  use  this  single  factor  from  Ensidesa's 
December  21, 1992,  submission  because 
of  the  limited  burden  on  the 
Department.  Since  respondent  did  not 
submit  information  enabling  the 
Department  to  distinguish  home  market 
theoretical-weight  sales  from  home 
market  actual-weight  sales,  we  have 
used  the  conversion  factor  on  all  home 
market  sales. 

Ensidesa  failed  to  provide  in  its 
model  match  concordance  home  market 
matches  for  a  few  U.S.  sales  of  cold- 
rolled  steel.  In  those  instances,  we  used 
as  the  best  information  available  the 
highest  margin  calculated  among  cold- 
rolled  sales  for  which  we  were  able  to 
calculate  a  margin. 

United  States  Price 

We  based  USP  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 


Act,  because  the  subject  merchandise 
was  sold  to  unrelated  purchasers  in  the 
United  States  before  importation  and 
because  exporter's  sales  price 
methodology  was  not  otherwise 
indicated. 

We  calculated  purchase  price  based 
on  prices  to  unrelated  customers.  We 
made  deductions,  where  appropriate, 
for  the  following  movement  charges: 
Marine  insurance,  ocean  freight,  U.S. 
brokerage,  and  U.S.  duty. 

In  accordance  with  section 
772(d)(1)(C)  of  the  Act,  we  added  to 
USP  the  amount  of  value-added  tax 
(VAT)  that  would  have  been  collected 
had  the  exported  merchandise  been 
taxed. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  foreign  market  value,  we 
compared  the  volume  of  home  market 
sales  of  the  subject  merchandise  to  the 
volume  of  third  country  sales  of  each 
class  or  kind  of  subject  merchandise,  in 
accordance  with  section  773(a)(1)(B)  of 
the  Act.  We  found  that  the  home  market 
was  viable  for  sales  by  Ensidesa  of  both 
cold-rolled  steel  and  steel  plate. 

We  calculated  FMV  based  on  prices 
charged  to  unrelated  and  related 
customers  in  the  home  market  because 
we  found  Ensidesa's  sales  to  its  related 
customers  to  be  at  arm's  length.  In 
accordance  with  19  CFR  353.58,  we 
compared  U.S.  sales  to  home  market 
sales  made  at  the  same  level  of  trade, 
where  possible.  We  made  deductions, 
where  appropriate,  for  discounts  and 
rebates.  

Pursuant  to  19  CFR  353.56,  we  made 
circumstance-of-sale  adjustments  for 
differences  in  credit  expenses  and 
interest  revenue,  and  for  VAT  incurred 
on  home  market  sales  and  not  on  export 
sales. 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act.  we  will  verify  all  information  that 
we  determine  is  acceptable  for  use  in 
making  our  final  determinations. 

Critical  Circumstances 

Petitioners  allege  that  "critical 
circumstances"  exist  with  respect  to 
imports  of  cold-rolled  steel  and  steel 
plate  from  Spain.  Pursuant  to  section 
733(e)(1)  of  Uie  Act,  we  have  analyzed 
the  allegations  using  the  methodology 


described  in  Appendix  II  to  the 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  From 
Argentina.  To  determine  whether  or  not 
there  have  been  massive  imports  of  steel 
plate,  we  compared  export  volume  for 
the  six  months  subsequent  to  the  filing 
of  the  petition  to  the  six  months  prior 
to  the  GUng  of  the  petition,  using  data 
submitted  by  Ensidesa.  For  cold-rolled 
products,  we  used  U.S.  De{>aitment  of 
Commerce  import  statistics  since 
information  from  Ensidesa  was  not 
available  for  the  preliminary 
determination.  In  both  cases,  we  found 
that  imports  of  the  subject  merchandise 
from  Spain  during  the  period 
subsequent  to  receipt  of  the  petition 
have  been  massive. 

To  determine  whether  or  not  the 
importers  of  the  products  knew  or 
should  have  known  that  they  were  being 
sold  at  less  than  btir  value,  we 
considered  the  preliminary  margins  in 
these  investigations,  as  discussed  in 
Appendix  II  to  the  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  From  Argentina.  The 
margins  indicate  that  importers  of  cold- 
rolled  steel  should  have  known  that  it 
was  being  sold  at  less  than  fair  value, 
and  that  importers  of  steel  plate  should 
have  known  that  it  was  being  sold  at 
less  than  fair  value 

Based  on  our  analyses,  we 
preliminarily  determine  that  critical 
circumstances  do  exist  with  respect  to 
imports  of  cold-rolled  steel  from  Spain, 
and  that  critical  circumstances  do  exist 
with  respect  to  imports  of  steel  plate 
from  Spain. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  cold-rolled  steel  and  steel 
plate  from  Spain  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  90 
days  prior  to  the  date  of  publication  of 
this  notice  in  the  Federal  Register.  The 
Customs  Service  shall  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  preliminary  dumping 
margins,  as  shown  below.  This 
suspension  of  liquidation  will  remain  in 
efi'ect  until  further  notice. 
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Article  VI,  paragraph  5  of  the  General 
Agreement  on  TariOs  and  Trade 

Erovides  that  "(n]o  product  •  •  •  sh^W 
B  subject  to  both  antidumping  and 
countervailing  duties  to  compensate  for 
the  same  situation  of  dumping  and 
export  subsidization."  This  provision  is 
implemented  by  section  772(d](l)P)  of 
the  Act.  Since  antidumping  duties 
cannot  be  assessed  on  the  portion  of  the 
margin  attributable  to  export  subsidies, 
there  is  no  reason  to  require  a  cash 
deposit  or  bond  for  that  amotmt. 
In  its  preliminary  affirmative 
determination  in  the  concurrent 
countervailing  duty  investigation 
involving  sales  in  die  United  States  of 
cold-roiled  steel  and  steel  plate  from 
Spain,  the  Department  did  not  find  any 
export  subsidies.  Therefore,  we  did  not 
need  to  make  any  offset  to  the  AD 
deposit  rate. 

rrc  Notification 

In  accordance  with  section  733(0  of 
the  Act.  we  have  notified  the  ITC  of  our 
determinations.  If  either  or  both  of  our 
final  determinations  are  affirmative,  the 
rrc  will  determine  whether  these 
imports  are  materially  injuring,  or 
threaten  material  injury  to,  the  U.S. 
industry  before  the  later  of  120  days 
after  the  date  of  these  preliminary 
determinations  or  45  days  after  our  final 
determinations. 

Public  Comment 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B-099.  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1]  The  party's 
name,  address,  and  telephone  number. 
(2)  the  number  of  participants:  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353. 38(b).  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

A  schedule  for  case  briefs,  rebuttal 
briefs,  and  hearings,  if  requested,  will  be 
published  at  a  later  date  after  all 
interested  parties  have  had  the 
opportunity  to  request  a  hearing. 

We  will  make  our  final 
determinations  by  the  135th  day  after 
the  publication  of  this  notice  in  the 
Federal  Register. 

These  determinations  are  published 
pursuant  to  section  733(f)  of  the  Act  and 
19  CFR  353.15(aK4). 


Dated:  January  26. 1993. 
Joseph  A.  Spetrlni, 
Acting  Assistant  Secretary  for  Import 
Administration. 
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Notice  Of  Preliminary  Detennination  of 
Sales  at  Leas  Than  Fair  Value  and 
Postponement  of  Rnal  Determination: 
Certain  Cut>to-Length  Carbon  Steel 
Plate  From  Stveden 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  4, 1993. 
FOR  FURTHER  MFORMATKM  CONTACT:  Erik 
Warga  or  David  J.  Goldberger,  Office  of 
Antidumping  Investigations.  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington,  DC  20230; 
telephone:  (202)  482-0922  or  (202)  482- 
4136,  respectively. 
PREUMNARY  DETERMINATION:  We 
preliminarily  determine  that  imports  of 
certain  cut-to-length  carbon  steel  plate 
(steel  plate)  from  Sweden  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value  (LTFV),  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930.  as  amended  (the  Act).  The 
estimated  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice.  ^ 

Case  History 

Since  the  initiation  of  this 
investigation  on  July  20, 1992,  (57  FR 
33488.  July  29, 1992),  the  following 
events  have  occurred: 

On  August  14, 1992.  the  U.S. 
International  Trade  Commission  (ITC) 
issued  an  affirmative  preliminary  injury 
determination  in  this  case. 

On  August  19, 1992.  the  Department 
of  Commerce  (the  Department) 
presented  an  antidumping  duty 
questionnaire  to  Svenskt  Steal,  AB 
(SSAB).  This  respondent  accounted  for 
at  least  60  percent  of  the  exports  of  the 
subject  merchandise  to  the  United 
States  during  the  period  of  investigation 
(POI).  We  also  provided  SSAB  with  a 
standard  computer  program  for 
submitting,  on  an  optional  basis,  a 
completed  margin  analysis  along  with 
the  antidumping  duty  questionnaire 
responses. 

SSAB  responded  to  section  A  of  our 
questionnaire  (which  requested  general 
information  on  respondent's 
organization,  accounting  practices, 
merchandise,  and  total  sales  of  subject 


merchandise  in  all  marKets)  in 
September  1992.  In  October  1992,  SSAB 
submitted  its  responses  to  sections  B 
and  C  of  our  questionnaire,  which 
request  information  on  sales  in  the 
home  market  and  in  the  United  States, 
respectively. 

'The  Department  issued,  and  received 
a  response  to,  a  deficiency  letter  in 
November  1992. 

On  November  21. 1992.  the  United 
Steelworkers  of  America  [AFL-CIOJ 
CLC)  (Steelworkers).  a  certified  union 
representative  of  an  industry  whose 
workers  are  engaged  in  the  manufacture 
or  production  of  like  products  in  the 
United  States,  requested  status  as  co- 
petitioners  in  this  investigation.  The 
petition  was  amended  to  include  the 
Steelworkers  as  co-petitioners  on 
December  16, 1992. 

On  December  9. 1992.  petitioners 
alleged  that  SSAB  made  home  market 
sales  of  the  subject  merchandise  at 
prices  below  the  cost  of  production 
(COP)  during  the  POI.  Since  the 
Department  determined  that  it  had 
reasonable  grounds  to  believe  or  suspect 
that  SSAB  had  sold  steel  plate  at  prices 
which  were  below  SSAB's  COP.  the 
Department  presented  a  cost  of 
production  questionnaire  (section  D)  to 
SSAB  on  January  19, 1993. 

On  December  11, 1992,  we  notified 
SSAB  that  we  would  allow  additional 
time  (until  December  21, 1992)  for  it  to 
remedy  deficiencies  in,  or  otherwise 
supplement,  its  questionnaire 
responses.  We  received  a  supplemental 
response  from  SSAB  in  December  1992. 
However,  due  to  time  constraints,  the 
Department  is  not  using  this  latest 
response  for  purposes  of  the  preliminary 
determination.  This  information  will, 
where  appropriate,  be  verified  and 
considered  for  the  final  determination. 

On  January  19, 1993,  petitioners 
requested  that,  if  the  preliminary 
determination  in  this  investigation  is 
negative,  the  Department  postpone  the 
final  determination  until  not  later  than 
135  days  after  the  date  of  publication  of 
the  preliminary  detennination,  provided 
that  similar  requests  are  received  in  all 
other  concurrent  antidumping 
investigations  of  flat-rolled  steel 
products  for  which  the  preliminary 
determinations  were  affirmative. 

On  January  25. 1993,  petitioners 
amended  their  request  to  request 
unconditional  postponement  of  this 
investigation  if  the  preliminary 
determination  is  negative. 

Postpooenaent  of  Final  Determination 

Pursuant  to  section  735(a)(2)(A)  of  the 
Act,  on  January  22, 1993.  SSAB 
requested  that,  in  the  event  of  an 
affirmative  preliminary  detennination 
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in  this  investigation,  tlie  Department 
postpone  tlie  final  determination  to  13S 
days  after  the  date  of  publication  of  the 
affirmative  preliminary  determination. 
Therefore,  we  are  postponing  the  final 
determination  for  this  investigation 
until  the  135th  day  after  the  publication 
of  this  notice  in  the  Federal  Register. 

Scope  of  the  Investigation 

The  product  covered  by  this 
investigation  constitutes  a  single  "class 
or  kind"  of  merchandise:  certain  cut-to- 
length  carbon  steel  plate.  The  full 
description  of  the  subject  merchandise 
is  included  in  Appendix  I  to  the 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value;  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  From 
Argentina,  which  is  being  published 
concurrently  with  this  notice. 

Period  of  Investigation 

The  POI  is  January  1  through  June  30, 
1992. 

Such  or  Similar  Comparisons 

We  have  determined  that  the  product 
covered  by  this  investigation  constitutes 
a  single  category  of  sudi  or  similar 
merchandise. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  steel 
plate  from  Sweden  to  the  United  States 
were  made  at  less  than  feir  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV),  as 
specified  in  the  "United  States  Price" 
and  "Foreign  Market  Value"  sections  of 
this  notice. 

Because  respondent  failed  to  respond 
adequately  to  our  questionnaire,  we 
based  our  determination  on  best 
information  available  (BIA)  pursuant  to 
section  776(c)  of  the  Act.  Chief  among 
respondent's  questionnaire  deficiencies 
were  failure  to  report  sales  to  the  first 
unrelated  party,  failure  to  prepare  its 
model  match  concordance  according  to 
the  instructions  set  forth  in  appendix  V 
to  the  Department's  antidumping 
questionnaire,  and  failure  to  define 
products  as  unique  based  on  our 
matching  criteria,  as  instructed  in  our 
antidumping  questionnaire. 

The  relatively  large  number  of  models 
and  transactions  contained  in 
respondent's  questionnaire  response 
rendered  infeasible  any  attempt  by  the 
Department  to  correct  the  product 
identification  and  matching  deficiencies 
in  time  for  the  preliminary 
determination. 

In  determining  what  to  use  as  BIA,  the 
Department  follows  a  two-tiered 
methodology,  whereby  the  Department 
normally  assigns  lower  margins  to  those 
respondents  who  substantially 


cooperated  in  an  investigation  and 
margins  based  on  more  adverse 
assumptions  for  those  respondents  who 
did  not  cooperate  in  an  investigation.  A 
full  description  of  the  Department's  BLA 
methodology  is  included  in  Appendix  n 
to  the  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
From  Argentina,  published  concvurently 
with  this  notice.  Because  SSAB  has 
responded  to  all  our  requests  for 
information,  we  have  determined  it  to 
be  substantially  cooperative  for 
purposes  of  this  preliminary 
determination. 

We  compared  U.S.  and  home  market 
prices,  as  provided  ip  the  petition.  As 
BIA,  we  based  our  determination  on  the 
average  of  all  margins  based  on 
information  in  the  petition. 

United  States  Price 

We  calculated  USP  based  on  prices 
contained  in  the  petition.  Petitioners 
made  deductions,  where  appropriate, 
for  the  following  movement  charges: 
Foreign  inland  freight;  ocean  freight  and 
insurance;  U.S.  duty;  harbor 
maintenance  fees;  and  merchandise 
processing  fees. 

In  accordance  with  section 
772(d)(1)(C)  of  the  Act,  petitioners 
added  to  USP  the  amount  of  value- 
added  tax  (VAT)  that  would  have  been 
collected  had  the  exported  sale  been 
taxed 

Foreign  Market  Value 

We  calculated  FMV  based  on  home 
market  prices  provided  in  the  petition. 
Petitioners  made  deductions,  where 
appropriate,  for  discounts  and  credit 
expenses. 

Pursuant  to  19  CFR  353.56, 
petitioners  made  circumstance-of-sale 
adjustments  for  differences  in  credit 
expenses.  A  circumstance-of-sale 
adjustment  for  the  difference  between 
VAT  on  home  market  sales  and  that 
which  would  have  been  collected  on 
U.S.  sales  if  the  export  sales  had  been 
taxed  was  also  made.  Home  market 
packing  costs  were  deducted  and  U.S. 
packing  costs  were  added. 

Currency  Conversion 

Petitioners  made  currency 
conversions  based  on  the  official 
exchange  rates  in  effect  on  the  dates  of 
the  U.S.  sales  as  certified  by  the  Federal 
Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  all  information  that 
we  determine  is  acceptable  for  use  in 
making  our  final  determinations. 


Suspoision  of  liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  Uquidation  of  all 
entries  of  steel  plate  from  Sweden  that 
are  entered,  or  withdrawn  frt>m 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
preliminary  dumping  margins,  as  shown 
below.  This  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 


Avwag* 

mafgmper- 
camage 

SvenskI  Staal.  AB 

Al  Oltws 

21.77 
21.77 

Article  VI,  paragraph  5  of  the  General 
Agreement  on  Tariffs  and  Trade 
provides  that  "(nlo  product  •  •  •  shall 
be  subject  to  both  antidumping  and 
countervailing  duties  to  compensate  for 
the  same  situation  of  dumping  or  export 
subsidization."  This  provision  is 
implemented  by  section  772(d)(1)(D)  of 
the  Act.  Since  antidumping  duties 
cannot  be  assessed  on  the  portion  of  the 
margin  attributable  to  export  subsidies, 
there  is  no  reason  to  require  a  cash 
deposit  or  bond  for  that  amount. 

m  its  preliminary  affirmative 
determination  in  the  concurrent 
countervailing  duty  investigation 
involving  sales  in  the  United  States  of 
steel  plate  by  SSAB,  the  Department  did 
not  find  any  export  subsidies.  Therefore, 
we  did  not  need  to  make  any  offset  to 
the  antidumping  deposit  rate. 

rrc  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry 
before  the  later  of  120  days  after  the  date 
of  this  preliminary  determination  or  45 
days  after  our  final  determination. 

Public  Conunent 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b).  oral 
presentations  will  be  limited  to  isi^ues 
raised  in  the  briefs. 
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A  schedule  for  case  brie£s,  rebuttal 
briefs,  and  bearings,  if  requested,  will  be 
published  at  a  later  date  after  all 
interested  parties  have  had  the 
opportunity  to  request  a  hearing. 

We  will  make  our  Hnal  determination 
by  the  135th  day  after  the  publication  of 
this  notice  in  the  Federal  Register. 

This  determination  is  pubushed 
pursuant  to  section  733(1)  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated:  January  23, 1993. 
Joaeph  A.  Spetrlol, 
Acting  Assistant  Secretary  for  Import 
Administration. 
IFR  Doc  93-2409  Filed  2-3-93;  8:45  am] 

nUJNO  COOC  SB10-OS-P 


(A-412-ei4) 

Notice  of  Preliminary  Determination  of 
Sales  at  Lass  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Certain  Cut>to-ljength  Cart>on  Steel 
Plate  from  the  United  Kingdom 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce 
EFFECTIVE  DATE:  February  4, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Erik 
Warga  or  David  J.  Goldberger,  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14lh  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-0022  or  (202)  482- 
4136.  respectively. 
PREUIMNARY  DETERMINATION:  We 
preliminarily  determine  that  imports  of 
certain  cut-to-length  carbon  steel  plate 
(steel  plate)  from  the  United  Kingdom 
are  being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV).  as  provided  in  section  733  of 
the  Tariff  Act  of  1930,  as  amended  (the 
Act).  The  estimated  margins  are  shown 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  July  20, 1992.  (57  FR 
33488.  July  29. 1992).  the  following 
events  have  occurred: 

On  August  14,  1992.  the  U.S. 
International  Trade  Commission  (ITC) 
issued  an  affirmative  preliminary  injury 
determination  in  this  case.  The  ITC  also 
issued  a  negative  preliminary 
determination  wiln  respect  to  cold- 
rolled  carbon  steel  flat  products  from 
the  United  Kingdom,  an  investigation  of 
which  was  initiated  concurrently  with 
the  steel  plate  investigation. 

On  August  19. 1992,  the  Department 
of  Commerce  (the  Department) 


presented  an  antidiunping  duty 
questionnaire  to  British  Steel  pic 
(British  Steel).  This  respondent 
accounted  for  st  least  60  percent  of  the 
exports  of  the  subject  merchandise  to 
the  United  States  during  the  period  of 
investigation  (POI).  We  also  provided 
British  Steel  with  a  standard  computer 
program  for  submitting,  on  an  optional 
basis,  a  completed  margin  analysis 
along  with  the  antidumping  duty 
questionnaire  responses. 

Since  the  Department  determined  at 
initiation  that  it  had  reasonable  grounds 
to  believe  or  suspect  that  British  Steel 
had  sold  steel  plate  in  the  United 
Kingdom  at  prices  which  were  below 
British  Steel's  cost  of  production,  the 
Department  also  presented  a  cost  of 
production  questionnaire  (section  D)  to 
British  Steel. 

British  Steel  notified  the  Department 
on  September  3. 1992.  that  it  would  not 
]3articipate  in  this  investigation. 

On  November  21, 1992.  the  United 
Steelworkers  of  America  (AFL-QO/ 
CLC)  (Steelworkers),  a  certified  union 
representative  of  an  industry  whose 
workers  are  engaged  in  the  manufacture 
or  production  of  like  products  in  the 
United  States,  requested  status  as  co- 
petitioners  in  this  investigation.  The 
petition  was  amended  to  include  the 
Steelworkers  as  co-petitioners  on 
December  16. 1992. 

On  November  24. 1992.  petitioners 
alleged  the  existence  of  critical 
circumstances  pursuant  to  section 
733(e).  Respondent  rebutted  petitioners' 
critical  circumstances  allegation  on 
December  23. 1992.  On  January  19. 
1993,  respondent  filed  additional 
comments  on  the  issue  of  critical 
circumstances,  as  well  as  the  basis  for 
the  Department's  preliminary  LTFV 
determination. 

On  January  19, 1993,  petitioners 
requested  that,  in  the  event  that  the 
preliminary  determination  is  negative, 
the  Department  postpone  the  final 
determination  until  not  later  than  135 
days  after  the  date  of  publication  of  the 
preliminary  determination,  provided 
that  similar  requests  are  received  in  all 
other  concurrent  antidumping 
investigations  of  flat-rolled  steel 
products  for  which  the  preliminary 
determinations  were  affirmative. 

On  January  25, 1993,  petitioners 
amended  their  request  to  request 
unconditional  postponement  of  any  of 
these  investigations  for  which  the 
preliminary  determination  is  negative. 

Postponement  of  Final  Determination 

Pursuant  to  section  735(a)(2)(A)  of  the 
Act,  on  January  22, 1993,  British  Steel 
requested  that,  in  the  event  of  an 
affirmative  preliminary  determination 


in  this  investigation,  the  Department 
postpone  the  final  determination  to  135 
days  af^er  the  date  of  publication  of  the 
affirmative  preliminary  determination. 
Therefoie.  we  ara  postponing  the  final 
determination  for  this  investigation 
until  the  135lh  day  after  the  publication 
of  this  notice  in  the  Federal  Register.    . 

Scope  of  the  Investigation 

The  product  covered  by  this 
investigation  constitutes  a  single  "class 
or  kind"  of  merchandise:  Certain  cut-to- 
length  carbon  steel  plate.  The  full 
description  of  the  subject  merchandise 
is  included  in  Appendix  I  to  the 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  fitrni 
Argentina,  which  is  being  published 
conaurently  with  this  notice. 

Period  of  Investigation 

The  POI  is  January  1  through  June  30, 
1992. 

Such  or  Similar  Comparisons 

We  have  determined  that  the 
merchandise  covered  by  this 
investigation  constitutes  a  single 
category  of  such  or  similar  merchandise. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  steel 
plate  from  the  United  iCingdom  to  the 
United  States  were  made  at  less  than 
fair  value,  we  compared  the  United 
States  price  (USP)  to  the  foreign  market 
value  (FMV).  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 

Because  respondent  failed  to  respond 
to  our  questionnaire,  we  based  our 
determination  on  best  information 
available  (BIA)  pursuant  to  section 
776(c)  of  the  Act. 

In  determining  what  to  use  as  BIA,  the 
Department  follows  a  two-tiered 
methodology,  whereby  the  Department 
normally  assigns  lower  margins  to  those 
respondents  who  cooperated  in  an 
investigation  and  margins  based  on 
more  adverse  assumptions  for  those 
respondents  who  did  not  cooperate  in 
an  investigation.  A  full  description  of 
the  Department's  BIA  methodology  is 
included  in  Appendix  II  to  the 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina. 

We  compared  U.S.  prices  to  home 
market  prices,  as  provided  in  the 
petition.  As  BIA.  given  that  British  Steel 
has  been  uncooperative,  we  based  our 
determination  on  the  comparison  that 
yielded  the  highest  margin. 


United  States  Price 

We  calculated  USP  based  on  average 
customs  values  of  subject  merchandise 
imported  into  the  United  States,  as 
reported  in  the  petition.  Petitioners 
deducted  foreign  inland  freight. 

In  accordance  with  section 
772(d)(1)(C)  of  the  Act,  petitioners 
added  to  USP  the  amount  of  value- 
added  tax  (VAT)  that  would  have  been 
collected  had  the  exported  merchandise 
been  taxed. 

Foreign  Market  Value 

We  calculated  FMV  based  on  home 
market  prices  provided  in  the  petition. 
Petitioners  made  deductions,  where 
appropriate,  for  discounts  and  credit 
expends.  

Pursuant  to  19  CFR  353.56,  we  made 
circumstanceK)f-sale  adjustments  for 
differences  in  credit  expenses.  For 
price-to-price  comparisons,  we  also 
made  a  circumstance-of-sale  adjustment 
for  the  difference  between  VAT  on 
home  market  sales  and  that  which 
would  have  been  collected  on  U.S.  sales 
if  the  export  sales  had  been  taxed.  When 
comparing  actual  prices,  we  deducted 
home  market  packing  costs  and  added 
U.S.  packing  costs. 

Currency  Conversion 

Petitioners  made  currency 
conversions  based  on  the  official 
exchange  rates  in  effect  during  the 
quarter  of  the  U.S.  sale  as  certified  by 
the  Federal  Reserve  Bank. 

Critical  Circumstances 

Petitioners  allege  that  "critical 
circumstances"  exist  with  respect  to 
imports  of  steel  plate  from  the  United 
Kingdom.  Pursuant  to  section  733(e)(1) 
of  the  Act,  we  have  analyzed  the 
allegations  using  the  methodology 
described  in  Appendix  II  to  the 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina. 

With  respect  to  our  determination  as 
to  whether  there  have  been  massive 
imports  of  steel  plate,  we  note  that 
respondent  failed  to  respond  to  our 
questionnaire.  By  deciding  not  to 
submit  a  questionnaire  response,  British 
Steel  explicitly  indicated  that  it  did  not 
intend  to  be  an  active  participant  in  the 
investigation.  Accordingly,  the 
Department  is  under  no  obligation  to 
consider  factual  information  contained 
in  other  submissions  from  such  a 
respondent  in  making  LTFV 
determinations.  Therefore,  factual 
information  contained  in  British  Steel's 
December  23, 1992,  and  January  19, 
1993,  submissions  on  critical 
circumstances  has  not  been  considered. 


Because  British  Steel  has  refused  to 
provide  requested  information,  the 
Department  must  resort  to  BIA.  In  these 
particular  circumstances,  the  most 
adverse  BIA  is  warranted.  Therefore,  we 
determine  that  imports  were  massive 
over  a  relatively  short  period. 

To  determine  whether  the  importers 
knew  or  should  have  known  that  the 
merchandise  was  being  sold  at  less  than 
fair  value,  we  considered  the 
preliminary  margins  in  these 
investigations,  as  discussed  in  appendix 
n  to  the  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value;  Certain 
Cold-Rolled  Carbon  Steel  Flat'Products 
from  Argentina.  The  preliminary 
margins  indicate  that  importers  knew, 
or  should  have  known,  that  imports  of 
steel  plate  from  the  United  Kingdom 
were  being  sold  in  the  United  States  at 
less  than  fair  value. 

Based  on  our  analysis,  we 
preliminarily  determine  that  critical 
circumstances  exist  with  respect  to 
imports  steel  of  plate  from  the  United 
Kingdom. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  steel  plate  from  the  United 
Kingdom  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  90  days  before  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  preliminary 
dumping  margins,  as  shown  below.  This 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice. 


Producer/manutacturer/expoder 

Margin  per- 
centage 

British  Steel  Die 

109.22 

AB  Others 

109.22 

Article  VI,  paragraph  5  of  the  General 
Agreement  on  Tariffs  and  Trade 
provides  that  "[n]o  product . . .  shall  be 
subject  to  both  antidumping  and 
countervailing  duties  to  compensate  for 
the  same  situation  of  dumping  or  export 
subsidization."  This  provision  is 
implemented  by  772(d)(1)(D)  of  the  Act. 
Since  antidumping  duties  cannot  be 
assessed  on  the  portion  of  the  margin 
attributable  to  export  subsidies,  there  is 
no  reason  to  require  a  cash  deposit  or 
bond  for  that  amount. 

In  its  preliminary  affirmative 
determination  in  the  concurrent 
countervailing  duty  investigation 
involving  sales  in  Uie  United  States  of 
steel  plate  from  the  United  Kingdom, 
the  Department  did  not  find  any  export 


subsidies.  Therefore,  we  did  not  need  to 
make  any  ofbet  to  the  AO  deposit  rate. 

rrc  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry 
before  the  later  of  120  days  after  the  date 
of  this  preliminary  determination  or  45 
days  after  our  final  determination. 

Public  Comment 

Interested  parties  who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  room  B-099,  within  ten    " 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs. 

A  schedule  for  case  briefs,  rebuttal 
briefs,  and  hearings,  if  requested,  will  be 
published  at  a  later  date  after  all 
interested  parties  have  had  the 
opportunity  to  request  a  hearing. 

We  will  make  our  final  determination 
by  the  13Sth  day  after  the  publication  of 
this  notice  in  the  Federal  Register. 

This  determination  is  published 
pursuant  to  section  733(0  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated:  January  26, 1993. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  93-2410  Filed  2-3-93;  8:45  am] 

BiLUNO  COOE  3610-DS-# 


COMMITTEE  FOR  THE 
IMPLEMEffTATION  OF  TEXTILE 
AGREEMENTS 

Cancellation  of  Staged  Entry  for 
Certain  Cotton  and  Man4tod«  Fibar 
Taxtila  Product*  Producad  or 
Manufactured  in  the  People'a  Republic 
of  China 

January  29, 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  cancelling 

staged  entry  periods. 

EFFECTIVE  DATE:  February  1. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Novak,  International  Trade 
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Specialist.  Office  of  Textiles  and 
Apparel.  U-S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Ciistoms  port  or 
call  (202)  927-6703.  F<»  information  on 
embargoes  and  quota  re^penings.  call 
(202)  482-3715. 
8UPPLEMEHTARY  MFOMyUTION: 

Aulherity:  Executivo  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  th« 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

On  December  30, 1992.  a  notice  was 
published  in  the  Federal  Register  (57 
FR  62304),  which  announced,  among 
other  things,  the  establishment  of  staged 
entry  periods  for  cotton  and  man-made 
Tiber  textile  products  in  Categories  314 
and  617,  produced  or  manufactured  in 
China  and  exported  during  the  period 
beginning  on  January  1, 1992  and 
extending  through  Etecember  31, 1992.  It 
has  been  determined  by  CTTA  that  the 
remaining  staged  entry  periods  for 
Categories  314  and  617  are  no  longer 
needed. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  S7  FR  54976, 
published  on  November  23, 1992). 
|.  Hayden  Boyd. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  tlte  Implementation  of  Textile 
Agreements 

January  29. 1993. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  To  fiacilitate 
implementation  of  the  Bilateral  Cotton,  Wool, 
Man-Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textile  Agreement,  effected 
by  exchange  of  notes  dated  February  2, 1988, 
as  amended,  between  the  Governments  of  the 
United  States  and  the  People's  Republic  of 
China,  1  request  that,  effective  on  February  1, 
1993.  you  cancel  the  staged  entry  periods 
established  in  the  directive  dated  December 
23, 1992  for  cotton  and  man-made  Tiber 
textile  products  in  Categories  314  and  617, 
produced  or  manufactured  in  the  People's 
Republic  of  China. 

'The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  Calls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
).  Hayden  Boyd. 

Acting  Chainnan,  Committee  for  the 
Implementation  of  Textile  Affeements. 
[FR  Doc.  9:^2650  Filed  2-3-93;  8:45  ami 
MUMO  COM  WO-On-F 


Settlemant  of  an  Import  Umit  for 
Certain  Wool  Textile  Producta 
Produced  or  Manufactured  in  the  Arab 
Republic  of  Egypt 

February  1. 1993. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing  a 
limit. 

EFFECTIVE  DATE:  February  8, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aldrich,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  tmd  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

In  a  Memorandum  of  Understanding 
(MOU)  dated  January  6. 1993.  the 
Governments  of  the  United  States  and 
the  Arab  Republic  of  Egypt  agreed 
amend  their  Bilateral  Cotton  and  Man- 
Made  Fiber  Textile  Agreement,  effected 
by  exchange  of  notes  dated  March  15, 
1992  and  June  9, 1992,  to  include  the 
coverage  of  wool  textile  and  apparel 
products.  In  the  letter  published  below, 
the  Chainnan  of  OTA  directs  the 
Commissioner  of  Customs  to  establish  a 
limit  for  wool  textile  products  in 
Category  448  for  the  period  beginning 
on  January  1. 1993  and  extending 
through  December  31, 1993. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976, 
published  on  November  23,  1992).  Also 
see  57  FR  54221,  published  on 
November  17. 1992;  and  57  FR  59092, 
published  on  December  14, 1992, 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  MOU.  but  are 
designed  to  assist  only  in  the 


implementation  of  certain  of  its 

provisions. 

|.  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implemen  tation  of  Textile  Agreemen  ts. 

Committee  for  the  Implementation  of  Textile 
Agreements 

February  1,1993. 
Conunisaioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  Effective  on  February 
8. 1993,  you  are  directed  to  cancel  the 
directive  dated  December  8, 1992.  which 
directed  you  to  count  imports  of  wool  textile 
producU  in  Category  448.  produced  or 
manufactured  in  Egypt  and  exported  during 
the  period  beginning  on  November  27, 1992 
and  extending  through  November  26, 1993. 

Also,  this  directive  amends,  but  does  not 
cancel,  the  directive  issued  to  you  on 
November  10, 1992,  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  imports 
of  certain  cotton  and  man-made  Tiber  textile 
products,  produced  or  manufactured  in  the 
Arab  Republic  of  Egypt  and  exported  during 
the  twelve-month  period  which  began  on 
January  1. 1993  and  extends  through 
December  31, 1993. 

Effective  on  February  8, 1993,  you  are 
directed,  pursuant  to  a  Memorandum  of 
Understanding  dated  January  6, 1993.  to 
amend  the  November  10, 1992  directive  to 
include  a  limit  for  Category  448  at  a  level  of 
16.000  dozen  \ 

Import  charges  will  be  provided  at  a  later 
date. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
J.  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

(FR  Doc  93-2652  Filed  2-3-93;  8:45  ami 
BiujNO  cooc  asie-on-F 

Textile  and  Apparel  Categories  With 
the  Harmonized  Tariff  Schedule  of  the 
United  Statea;  Changes  to  the  1993 
Correlation 

February  1,1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Changes  to  the  1993  Ckirrelation. 

FOR  FURTHER  INFORMATION  CONTACT:  Lori 
E.  Goldberg,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-3400. 

SUPPUEMENTARY  MFORMATION: 


*  The  limit  has  not  been  adjusted  to  accounl  for 
any  imports  oxportad  after  December  31. 1992. 
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The  Correlation:  Textile  and  Apptrel 
Categories  based  on  the  Hamonized 
TarifT  Schedule  of  the  United  Stales 
(1993)  presents  the  harmonized  tariEF 
numbefs  under  each  of  the  cotton,  wool, 
man-made  fiber,  silk  blend  end  othw 
vegetable  fiber  categories  used  by  the 
United  States  in  monitoring  imports  of 
these  textile  products  and  in  the 
administration  of  the  bilateral 
agreement  progiem.  The  following 
changes  %vill  be  published  in  the  first 
supplement  to  the  Harmonized  Tariff 
Schedule  of  the  United  States  (1993): 

Cattgoty  Changes  to  the  1993  ConelBtion 


237. 
659 


O«Maei0a43.S02S 
OeMa  6104.63.1030 
Add      6103.43.2025-<)ennltion 

rwnains  unchan^wl. 
Add       6104.63.1030— dsflnltkxi 

rwMins  unchanged. 


).  Uaydm  Boyd, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  93-2651  Filed  2-^-43;  8:45  am] 
MUJNO  oooc  asit-on-# 


DEPARTMENT  OF  DEFENSE 

Public  Information  Collection 
Requirement  Submitted  to  OMB  for 
Review 

AGENCY:  Department  of  Defense. 
ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U^.C 
chapter  35). 

Title,  Applicable  Form,  anil 
Applicable  OMB  Control  Number. 
Defense  FAR  Supplement,  part  236, 
Construction  and  Architect-Engineer 
Contracts,  and  related  clauses  at 
252.236;  OMB  ConUxil  No.  0704-0255. 

Type  of  Request:  Revision. 

Average  Burden  Hours/Minutes  per 
Response:  103  Hours. 

Responses  per  Respondent  1. 

Number  of  Respondents:  2,680. 

Annual  Burden  Hours:  276.620. 

Annual  Responses:  2,680. 

Needs  and  Uses:  DoD  FAR 
Supplement,  part  236  prescribes 
policies  and  procedures  for  contracting 
for  construction  and  architect-engineer 
services.  The  information  generated  by 
these  requirements  is  used  by 
Goverammit  personnel  to  (e)  evaluate 
contractor  offers  for  modifications,  (b) 
determine  that  thte  contractor  has 
removed  all  obstructions  to  navigation, 
and  (c)  review  oontractcsr  leqiiests  for 
payment. 


Affected  Public:  Businesses  or  other 
for-profit;  Non-profit  institutions,  end 
Small  businesses  or  oiig'^i'A^^^'^s- 

Frequency.  On  occasion. 

Respondent's  Obligation:  Rsquired  to 
obtain  or  retain  a  benefit 

OMB  Desk  Officer.  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Deslc  Officer  for  DoD,  room 
3235,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DOD  Ciearance  Officer.  Mr.  William 
P.  Pearce. 

Written  requests  tot  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce,  WHS/DIOR,  1215 
Jefferson  Davis  Highway,  suite  1204. 
ArUngton.  Virginia  22202-4302. 

Dated:  February  1, 1993. 
L.M.Byniim, 

Alternate  OSD  Federal  Begister  Liaison 
Officer,  Department  of  Defense, 
(FR  Doc  93-2631  Filed  2-3-93;  8.-45  am) 
BiuMe  oooe  3»i»-ei-« 


Public  Information  Collaction 
Requiramant  Submitted  to  OMB  tor 
Review 

AGENCY:  Department  of  Defense. 
ACnON:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Title,  Applicable  Form,  and 
Applicable  OMB  Control  Number. 
Defense  FAR  Supplement,  Part  225, 
Foreign  Acquisition. 

Type  of  Request:  New  Collection. 

Average  Burden  Hours/Minutes  pa- 
Response:  25  hours. 

Responses  per  Respondent  1. 

Number  of  Respondents:  181. 

Annual  Burden  Hours:  45. 

Annual  Responses:  181. 

Needs  and  Uses:  Section  834  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1992  extends  the  restriction 
on  acquisition  of  certain  machine  tools 
and  accessories  through  fiscal  year 
1996.  Implementation  of  this  statutory 
restriction  includes  a  contract  provision 
which  requires  offerors  to  Ust  madiine 
tool  accessories  not  specifically  required 
by  the  specifications.  If  such  accessories 
are  not  of  U.S.  or  Canadian  origin,  the 
country  of  nmnufacture  and  cost  miist 
be  identified. 

Affected  Public:  Businesses  or  other 
for-profit;  and  small  businesses  or 
organizations. 


Frequency:  On  occasion. 

Respondent's  Obligatton:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer  Mr.  Peter  N.  Weiss. 

Written  comments  and 
recommendations  on  the  propoeed 
information  collection  should  be  sent  to 
Mr.  Weiss  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD.  room 
3235,  New  Executive  Office  Building 
Washington.  DC  20503. 

DOD  Clearance  Officer  Mr.  William 
P.  Pearce. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Pearce.  WHS/DIOR.  1215 
Jefferson  Davis  Hi^way,  suite  1204 
Arlington,  Virginia  22202-4302 

Dated:  February  1, 1993 
LM.  Bynum. 

Alternate  OSD  Federal  Repster  Lkuson 
Officer,  Department  of  Defense. 
(FR  Doc.  93-2632  Filed  2-3-93;  8:45  am] 
■LUNG  COOC  M1»-eMI 


Department  of  the  Navy 

Govamment-Ovmad  Invantlona; 
Availability  for  Ucanaing 

AGENCY:  Department  of  the  Navy. 

Defense. 

ACDON:  Notice  of  availability  of 

inventions  for  licensing. 

SUMMAAY:  Die  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  made 
available  for  licensing  by  the 
Department  of  the  Navy. 

Copies  of  patents  cited  are  available 
from  the  Commissioner  of  Patents  and 
Trademarks,  Washington,  DC  20231,  for 
$3.00  each.  Requests  for  copies  of 
patents  must  include  the  patent  number. 
Copies  of  patent  applications  cited  are 
available  &om  the  National  Technical 
Information  Service  (NTIS),  Springfield, 
Virginia  22161  for  $6.95  each  (S10.95 
outside  North  American  ContinanO. 
Requests  for  copies  of  patent 
applications  must  include  the  patent 
application  serial  number.  Claims  are 
deleted  from  the  patent  applications 
copies  sold  to  avoid  premature 
disclosure. 

tUTES:  February  4. 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.  J.  Erickson,  Staff  Patent  Attorney, 
Office  of  Neval  Research  (Code 
OQCaP).  Arlington.  Virginia  22217- 
5660.  telephone  (703)  696-4001. 
Patent  5,079,220:  PROCESS  FOR 
SINGLE  CRYSTAL  GROWTH  OF 
HIGH  TC  SUPERCONDUCTORS;  filed 
2S  May  1969;  patented  7  January 
1992. 
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Patent  5,082.318:  GIRTH  HITCHING 
MECHANISM:  filed  26  October  1990; 
patented  21  January  1992. 

Patent  5.083.128:  LOW 
OBSERVABILITY  APERTURE 
DESIGN  FOR  EXPENDABLE 
COUNTERMEASURES  DEVICE;  filed 
1  April  1986;  patented  21  January 
1992. 

Patent  5.083.909:  SEAWATER 
HYDRAUUC  VANE  TYPE  PUMP; 
filed  29  November  1990;  patented  21 
January  1992. 

Patent  5.085,998:  BIODEGRADATION 
OF  2.4.6-TRINITROTOLUENE  BY 
WHITE  ROT  FUNGUS;  filed  7  May 
1991;  patented  4  February  1992. 

Patent  5.086,432:  RESONANTLY 
PUMPED  ERBIUM-DOPED.  2.8 
MICRON  SOLID  STATE  LASER 
WITH  HIGH  SLOPE  EFHCIENCY; 
filed  23  May  1991;  patented  4 
February  1992. 

Patent  5.089.941:  FLUX 
CONTAINMENT  DEVICE,  filed  6 
September  1990;  patented  18 
February  1992. 

Patent  5.091.362:  SILVER  COATED 
SUPERCONDUCTING  CERAMIC 
POWDER;  filed  10  October  1990; 
patented  25  February  1992. 

Patent  5.092.944:  HIGH  ENERGY  CAST 
EXPLOSIVES  BASED  ON 
DINTTROPROPYLACRYLATE;  filed  7 
May  1976;  patented  3  March  1992. 

Patent  5.092.945:  GLYODYL  AZINE 
PROPELLANT  WITH  ANTIGASSING 
ADDITIVES;  filed  1  March  1982; 
patented  3  March  1992. 

Patent  5.093.235:  IMMUNO-DYE 
REAGENT  AND  ASSAY  FOR 
DETECTION  OF  ENDOTOXIN,  filed 
29  September  1989;  patented  3  March 
1992. 

Patent  5.097.156:  CIRCUITRY  FOR 
COMPENSATING  FOR  TRANSISTOR 
PARAMETER  MISMATCHES  IN 
CMOS  ANALOG  FOUR  QUADRANT 
MULTIPLIER;  filed  11  April  1991; 
patented  17  March  1992. 

Patent  5,097.265:  TRIANGULAR 
TARGET  BOAT  REFLECTOR;  filed  24 
May  1991;  patented  17  March  1992. 

Patent  5.097.477:  A  LASER  DIODE 
PUMPED  MULTIPLE  ROD  RING 
LASER  ALLOWING  COMBINATION 
OF  MULTIPLE  PUMP  SOURCES; 
filed  7  May  1991;  patented  17  March 
1992. 

Patent  5.098,588:  NEW  CLASS  OF 
LUBRICANTS  DERIVED  FROM 
ARCHAEBACTERL\L  LIPIDS;  filed  29 
November  1989;  patented  24  March 
1992. 
Patent  5.101,181:  LOGARITHMIC- 
PERIODIC  MICROWAVE 
MULTIPLEXER,  filed  12  June  1990; 
patented  31  March  1992. 


Patent  5.103.174:  MAGNETIC  FIELD 
SENSOR  AND  DEVICE  FOR 
DETERMINING  THE 
MAGNETOSTRICTION  OF  A 
MATEIUAL  BASED  ON  A 
TUNNELING  TIP  DETECTOR  AND 
METHODS  OF  USING  SAME;  filed  26 
February  1990;  patented  7  April  1992. 

Patent  5.103.280:  DUAL  ACTIVE 
LAYER  PHOTOCONDUCTOR;  filed 
29  June  1988;  patented  7  April  1992. 

Patent  5,104.222:  SYSTEM  AND 
METHOD  FOR  MINIMIZING  INPUT 
POLARIZATION-INDUCED  PHASE 
NOISE  IN  INTERFEROMETRIC 
FIBER-OPTIC  SENSOR 
DEP0LARI2:ED  INPUT  LIGHT;  filed 
18  September  1990;  patented  14  April 
1992. 

Patent  5.106.829:  METHOD  OF 
MAKING  SUBSTANTL\LLY  SINGLE 
PHASE  SUPERCONDUCTING  OXIDE 
CERAMICS  HAVING  A  TC  ABOVE  85 
DEGREES;  filed  19  September  1990; 
patented  21  April  1992. 

Patent  5.107.270:  METHOD  AND 
APPARATUS  FOR  INCREASING  A 
RADAR'S  RANGE  WITH  IMPROVED 
SCAN-TO-SCAN  INTEGRATION  OF 
DOPPLER  FILTERED  SIGNALS;  filed 
22  June  1990;  patented  21  April  1992. 

Patent  5.108.393:  NON-INVASIVE 
BODY-CLAMP;  filed  8  April  1991; 
patented  28  April  1992. 

Patent  5.108.931:  METHOD  FOR 
DETECTING  CHEMICAL  VAPORS 
USING  A  LASING  DYE  SENSOR; 
filed  16  September  1988;  patented  28 
April  1992. 

Patent  5.110.334:  METHOD  OF 
PRODUCING  GLASS  FIBER  WITH 
CORES  OF  A  DIFFERENT 
MATERL\L;  filed  31  July  1990; 
patented  5  May  1992. 

Patent  5.110.760:  METHOD  OF 
NANOMETER  LITHOGRAPHY;  filed 
28  September  1990;  patented  5  May 
1992. 

Patent  5.111.438:  METHOD  OF 
ACOUSTIC  PROCESSING  FOR 
ACOUSTIC  IMAGE 
CLASSinCATION;  filed  28  October 
1991:  patented  5  May  1992. 

Patent  5.113.367:  CROSS  ENTROPY 
DECONVOLVER  QRCUIT 
ADAPTABLE  TO  CHANGING 
CONVOLUTION  FUNCTIONS;  filed 
31  January  1990;  patented  12  May 
1992. 

Patent  5.114.104:  ARTICULATED 
CONTROL  SURFACE;  filed  1  October 
1990;  patented  19  May  1992. 

Patent  5.115.483:  HIGH  STRENGTH  IN- 
LINE FIBER  OPTIC  CONNECTOR; 
filed  26  April  1991;  patented  19  May 
1992. 

Patent  5.115,668:  NON-INVASIVE 
PRESSURE  MEASURING  DEVICE  & 


METHOD;  filed  30  November  1990; 
patented  26  May  1992. 
Patent  5.115,710;  LOAD-REDUCING 
ROCKET  NOZZLE  OPERATION 
METHOD;  filed  15  February  1991; 
patented  26  May  1992. 
Patent  5,116,268:  BUOY  FLOTATION 
GIMBAL;  filed  10  June  1991;  patented 

26  May  1992. 
Patent  5.117,397:  PLANAR 
WAVEFRONT  SIMULATOR;  filed  4 
October  1991;  patented  26  May  1992. 
Patent  5.117,731:  TACTICAL 

OVERBOARD  ACOUSTIC  DECOY; 

filed  14  November  1991;  patented  2 

June  1992. 
Patent  5,119.  751:  VERTICAL 

STABIUZER  INSTALLED  TOWED 

ARRAY  HANDLING  SYSTEM;  filed 

23  November  1990;  patented  9  June 

1992.  

Patent  5.120.133:  INTERFEROMETER 

WITH  TWO  PHASE-CONJUGATE 

MIRRORS;  filed  21  December  1990; 

patented  9  June  1992. 
Patent  5.120.704:  METHOD  OF 

MAKING  TL-SR-CA-CU-OXIDE 

SUPERCONDUCTORS  COMPRISING 

HEATING  AT  ELEVATED 

PRESSURES  DM  A  SEALED 

CONTAINER;  filed  8  November  1989; 

patented  9  June  1992. 
Patent  5.122.989:  DIGITAL  ECHO 

REPEATER;  filed  26  September  1991; 

patented  16  June  1992. 
Patent  5.123,361:  ANNULAR  VORTEX 

COMBUSTOR;  filed  25  November 

1991;  patented  23  June  1992. 
Patent  5.125.265:  CONTAMINATION 

CAPACITANCE  PROBE  SYSTEM; 

filed  9  October  1990;  patented  30  June 

1992. 
Patent  5,125,268:  METHOD  AND 

APPARATUS  FOR  ACOUSTICALLY 

MEASURING  RAINFALL;  filed  8  July 

1991;  patented  30  June  1992. 
Patent  5.126,674:  PLANAR  IMAGING 

NUCLEAR  MAGNETIC  RESONANCE; 

filed  29  August  1990;  patented  30 

June  1992. 
Patent  5,126,978:  UNDERSEA  DATA 

COLLECTION  ANALYSIS  AND 

DISPLAY  SYSTEM;  filed  23  April 

1991;  patented  30  June  1992. 
Patent  5,127,275:  IN-LINE  LOAD  CELL 

FOR  FLEXIBLE  STRENGTH  MEMBER 

MATERIAL;  filed  27  August  1990; 

patented  7  July  1992. 
Patent  5,131,538:  FIBER  OPTIC  COIL 

SHIPPING  AND  STORAGE 

CONTAINER;  filed  11  March  1991; 

patented  21  July  1992. 
Patent  5,133,663:  PORTABLE 

AUTOMATIC  RADAR  SIMULATOR; 

filed  23  January  1992;  patented  28 

July  1992. 
Patent  5,134.361:  OPTICAL  SYSTEM 

FOR  LINEARIZING  NON-LINEAR 

ELECTRO-OPTIC;  filed  19  February 

1991;  patented  28  July  1992. 
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Patent  5.134,508:  OPTICAL  HIGH- 
SPEED PARALLEL  BAQCPLAf^; 
filed  29  January  1990;  patented  28 
July  1992. 

Patent  3.136.241:  DEVICE  TO 
MEASURE  UNWANTED  ELECTRIC 
AND  MAGNETIC  FIELD  INDUCED 
VOLTAGES  IN  REMOTE 
MEASURB^ENT  SENSORS;  filed  27 
August  1990;  patented  4  August  1992. 

Patent  5,138,311:  BROADBAND 
QUADRIFILAR  PHASE  ARRAY 
HEUX:  fikd  17  October  1990; 
patented  11  August  1992. 

Patent  5.138,587:  HARBOR 
APPROACH-DEFENSE  EMBEDDED 
SYSTEM:  Bled  27  June  1991;  patented 
11  August  1992. 

Patent  5,139,679;  TREATMENT  OF 
WASTEWATER  CONTAINING 
CITRIC  ACID  AND 
TRIETHANOLAMINE;  filed  24 
February  1992;  patented  18  August 
1992. 

Patent  5.143,545:  ANTIFOULING 
MARINE  COATINGS;  filed  15  March 
1991;  patented  1  September  1992. 

Patent  5,144,587:  EXPANDABLE, 
LONG,  MOVING  ECHO  RADIATOR; 
filed  27  June  1991;  patented  1 
September  1992. 

Patent  5,144.595:  ADAPTIVE 
STATISTICAL  FILTER  PROVIDING 
IMPROVED  PERFORMANCE  FOR 
TARGET  MOTION  ANALYSIS  NOISE 
DISCRIMINATION;  filed  27  January 
1992;  patented  1  September  1992. 

Patent  5,145,257:  INFRARED  FIBER- 
OPTICAL  TEMraRATURE  SENSOR; 
filed  21  August  1991;  patented  8 
September  1992. 

Patent  5.146,145:  ELECTRIC  DRIVE 
SYSTEM  FOR  SUBMARINE 
MACHINERY;  filed  10  June  1991; 
patented  8  September  1992. 

Patent^5,148,762:  SAFETY  LOME 
HAravlESS;  filed  11  January  1990; 
patented  22  September  1992. 

Patent  5,150,064;  METHOD  AND 
APPARATUS  FOR  DETERMINING 
PARAMETERS  OF  A 
TRANSMISSION  LINE  EMPLOYED  IN 
A  SEAWATER  ENVIRONMENT;  filed 
1  August  1991;  patented  22 
September  1992. 

Patent  5,150.127:  PC«TABLE  RADAR 
SIMULATOR;  filed  5  May  1992; 
patented  22  September  1992. 

Patent  5,150,414:  METHOD  AND 
APPARATUS  FOR  SIGNAL 
PREDICTION  IN  A  TIME-VARYING 
SIGNAL  SYSTEM;  filed  27  March 
1991;  patented  22  September  1992. 

Patent  5,154.788:  METHOD 
FABRICATING  LOAD-BEARING 
COMPOSITES  FREE  FROM 
MICROfiUCKLING  DEFORMATKW 
UP  TO  A  PREDETERMINED  LOAD; 


filed  3  July  1991;  patented  13  October 
1992. 

Patent  Application  756,261:  LASER 
OPTICAL  MOUSE;  filed  15  August 
1991. 

Patent  Application  806.384: 
DEPOLARIZED  UGHT  SOURCE  FOR 
FIBER  OPTIC  SENSORS;  filed  13 
December  1991. 

Patent  Application  811,335:  AN 
EFFICIENT  BATCHED-REPORT 
GATING  TECHNIQUE;  filed  20 
December  1991. 

Patent  Application  828,630: 
SUPERSTRENGTH  METAL 
COMPOSITE  MATERL\L  AND 
PROCESS  FOR  MAKING  THE  SAME; 
filed  31  January  1992. 

Patent  Application  839,159:  SOO-B/S 
VOICE  COMMUNICATION 
PROCESSOR;  filed  21  February  1992. 

Patent  Application  841.105:  MODE 
TRANSITION  MATRIX 
MEASURE»4ENT  SYSTEM;  filed  25 
February  1992. 

Patent  Application  841.699:  HOT 
WATER  STORAGE  TANK  FOR 
SOLAR  COLLECTORS;  filed  26 
February  1992. 

Patent  Application  867,577: 
ARBITRARY  WAVEFORM 
GENERATC«;  filed  13  April  1992. 

Patent  Application  872.263;  ADAPTIVE 
FORMED  SIGNAL-FREE  REFERENCE 
SYSTEM;  filed  16  April  1992. 

Patent  Application  880,271:  I/O 
INTERFACE  VME  BUS  AND 
SYNCHRONOUS  SERLVL  DATA 
COMPUTER;  filed  8  May  1992. 

Patent  Application  888,074:  FIBER- 
OPTIC TESTING  SYSTEM  HAVD4G  A 
DETECTION  CIRCUIT;  filed  26  May 
1992. 

Dated:  26  January  1993. 
Michael  P.  Rnminel, 

LCDF,  JAGC,  USN.  Federal  Register  Liaison 
Officer. 

IFRDoc.  93-2601  Filed  2-3-93;  8:45  ami 

B4UJNG  CODE  M10-AE-M 


DEFENSE  NUCLEAR  FAaLITlES 
SAFETY  BOARD 

Privacy  Act;  Systems  of  Records 

AGENCY:  Defense  Nuclear  Facilities 

Safety  Board. 

AC7X>N:  Annual  notice  of  systems  of 

records. 

SUMMARY:  Each  Federal  agency  is 
required  by  the  Privacy  Act  of  1974,  5 
U.S.C.  552a,  to  publish  annually  a 
description  of  the  systems  of  records  it 
maintains  containing  personal 
information.  In  this  notice  the  Board 
provides  the  required  information  on 
four  previously-noticed  systems  of 
records. 


FOR  FURTHER  MFORMAtlON  CONTACT: 
Robert  M.  Andersen,  General  CounMl, 
Defense  Nuclear  Fadlitiea  Safety  Board, 
625  Indiana  Avenue,  NW..  suite  700. 
Washington.  DC  20004,  (202)  208-6387. 
SUPPt-EMENTARY  INFORMATKM:  The  Boani 
currently  maintains  four  systems  of 
records  under  the  Privacy  Act  Each 
system  is  described  below. 

Systems  of  Records 
DNF88-1 

SYSTEM  NAME: 

Personnel  Security  Files. 

SECURfTY  CLASSmCA-nON: 

Classified  and  unclassified  materials. 

SYSTEM  LOCAHON: 

Defense  Nuclear  Fadlitias  Safety 
Board,  625  Indiana  Avenue.  NW.. 
Washington,  DC  20004. 

CATEOOMES  OF  MDIMOUALS  COWERCO  SY 1ME 
SYSTEM: 

Employees  and  applicants  for 

employment  with  DNFSB  and  DNFSB 
contractors;  consultants;  other 
individijab  requiring  access  to 
classified  materials  and  facilities. 

CATEGORKS  OF  RECORDS  M  THE  SVSIBI: 

Personnel  security  folders  end 
requests  for  security  clearanfces.  Forms 
SF  86,  86A,  87,  312,  and  DOE  Forms 
5631.18,  5631.29.  S631.20.  end  5631.21. 

In  addition,  records  containing  the 
following  information: 

(1)  Security  clearance  request 

information; 

(2)  Radiation  exposure  and  whole  body 

count,  including  any  mandatory 
training  associated  with  site  work/ 
visits; 

(3)  Records  of  security  education  and 

foreign  travel  lectures; 

(4)  Records  of  any  security  infractions; 

(5)  Names  of  individuals  visiting 

DNFSB; 

(6)  Employee  identification  files 

(including  photographs)  maintained 
for  access  purposes. 

AUTHonnY  Foe  maintenance  of  the  system: 
National  Defense  Authorisation  Act. 
Fiscal  Year  1989  (amended  the  Atomic 
Energy  Act  of  1954  (42  U.S.C  2011  et 
seq.)  by  adding  new  Chapter  21 — 
Defense  Nuclear  Facilities  Safety 
Board). 

ROimNE  uses  of  records  MAiNTAMEO  W  THE 
•SYSTEM,  INCLUDmC  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OP  SUCM  USES: 

DNFSB-(1)  to  monitor  radiation 
exposure  of  its  employees  and 
contractors,  (2)  to  determine  which 
individuals  should  have  access  to 
classified  material  and  to  be  able  to 
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transfer  clearances  to  other  facilities  for 
visitor  control  purposes. 

DOE-(l)  to  monitor  radiation 
expostire  of  visitors  to  the  various  IX)E 
facilities  in  the  United  States,  (2)  to 
determine  ehgibility  for  seciuity 
clearances. 

Other  Federal  and  State  Health 
Institutions — ^To  monitor  radiation 
exposure  of  DNFSB  personnel. 

STORAGE: 

Paper  records,  magnetic  disk,  and 
computer  printouts. 

RrmEVABHJTY: 

By  name,  social  security  number,  and 
numeric  code. 

SAFEGUARDS: 

Access  is  limited  to  employees  having 
a  need  to  know.  Records  are  stored  in 
locked  file  cabinets  in  a  controlled 
access  area. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSINQ,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

RETENTKM  AND  DISPOSAL: 

Records  retention  and  disposal 
authorities  are  contained  in  the 
"General  Records  Schedules"  published 
by  National  Archives  and  Records 
Administration,  Washington,  DC. 
Records  within  DNFSB  are  destroyed  by 
shredding,  burning,  or  burial  in  a 
sanitary  landRU,  as  appropriate. 

SYSTEM  MANAGER  AND  ADDRESS: 

Defense  Nuclear  Facilities  Safety 
Board,  625  Indiana  Avenue,  NW.,  suite 
700,  Washington,  DC  20004.  Attention: 
Security  Management  Officer. 

NOTIFICATION  PROCEDURE: 

Requests  by  an  individual  to 
determine  if  DNFSB-1  contains 
information  about  him/her  should  be 
directed  to  the  Privacy  Act  Officer, 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue.  NW.,  suite  700, 
Washington,  DC  20004.  Required 
identifying  information:  Complete 
name,  social  security  number,  and  date 
of  birth. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  procedure  above, 
except  individual  must  show  official 
photo  identification,  such  as  driver's 
hcense,  passport,  or  government 
identification  before  viewing  records. 

CONTESTINQ  RECORD  PROCEDURE: 

Same  as  Record  Access  procedure. 

RECORD  SOURCE  CATEGORIES: 

Subject  individuals.  Questionnaire  for 
Sensitive  Positions  (SF-86),  agency 
files,  official  visitor  logs,  contractors. 


and  DOE  Personnel  Security  Branch. 
Radiation  exposure  records  are  obtained 
from  previous  employee  records,  DOE 
contractors'  film  badges,  and  dosimetry 
badges. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISKMS 
OFTNEACn 

None. 
DNFSB-2 
SYSTEM  NAME: 

Administrative  and  Travel  Files. 

SYSTEM  CtASStFICATK>N: 

Unclassified. 

SYSTEM  LOCATION: 

Defense  Nuclear  Facilities  Safety 
Board,  625  Indiana  Ave.,  NW., 
Washington,  DC  20004. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  and  applicants  for 
employment  with  DNFSB,  including 
DNFSB  contractors  and  consultants. 

CATEGORCS  OF  RECORDS  IN  THE  SYSTEM: 
Records  containing  the  following 
information: 

(1)  Time  and  attendance; 

(2)  Payroll  actions  and  deduction 

information  reguests; 

(3)  Authorizations  tor  overtime  and 

night  differential; 

(4)  Credit  cards  and  telephone  calling 

cards  issued  to  individuals; 

(5)  Destination,  itinerary,  mode  and 

purpose  of  travel; 

(6)  Date(s]  of  travel  and  all  expenses; 

(7)  Passport  number; 

(8)  Requests  for  advance  of  funds,  and 

voucher  with  receipts; 

(9)  Travel  authorizations; 

(10)  Name,  address,  social  security 
number  and  birth  date; 

(11)  Employee  parking  permits; 

(12)  Employee  public  transit  subsidy 
applications  and  vouchers. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

National  Defense  Authorization  Act, 
Fiscal  Year  1989  (amended  the  Atomic 
Energy  Act  of  1954  (42  U.S.C.  2011  et 
seq.)  by  adding  new  Chapter  21 — 
Defense  Nuclear  Facilities  Safety 
Board). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Treasury  Department — To  collect 

withheld  taxes,  print  payroll  checks, 

and  issuing  savings  bonds. 
Internal  Revenue  Service — ^To  process 

Federal  income  tax. 
State  and  Local  Governments — ^To 

process  state  and  local  income  tax. 
Ofiice  of  Personnel  Management — 

Retirement  records  and  benefits. 


Social  Security  Administration — Social 

Security  records  and  benefits. 
Department  of  Labor — To  process 

Workmen's  Compensation  claims. 
Department  of  Defense — Military 

Retired  Pay  Offices — ^To  adjust 

Mihtary  retirement. 
Savings  Institutions — ^To  credit  accounts 

for  savings  made  through  payroll 

deductions. 
Health  Insurance  Carriers — ^To  process 

insurance  claims. 
General  Accounting  Office — Audit — ^To 

verify  accuracy  and  legality  of 

disbursement. 
Veterans  Administration — To  evaluate 

veteran's  benefits  to  which  the 

individual  may  be  entitled. 
States'  Departments  of  Employment 

Security — ^To  determine  entitlement  . 

to  unemployment  compensation  or 

other  state  benefits. 
Travel  Agencies — ^To  process  travel 

itineraries. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records,  magnetic  disk,  and 
computer  printouts. 

RETRIEVABILmr: 

By  name,  social  security  number, 
travel  dates,  and  alphanumeric  code. 

SAFEGUARDS: 

Access  is  limited  to  employees  having 
a  need  to  know.  Records  are  stored  in 
locked  file  cabinets  in  a  controlled 
access  area  in  accordance  with  Board 
directives  and  Federal  guidelines. 

RETENTION  AND  DISPOSAL: 

Records  retention  and  disposal 
authorities  are  contained  in  the 
"General  Records  Schedules"  published 
by  National  Archives  and  Records 
Administration,  Washington,  DC. 
Records  within  DNFSB  are  destroyed  by 
shredding,  burning,  or  burial  in  a 
sanitary  landfill,  as  appropriate. 

SYSTEM  MANAGER  AND  ADDRESS: 

Defense  Nuclear  Facilities  Safety 
Board,  625  Indiana  Avenue,  NW.,  suite 
700,  Washington,  DC  20004.  Attention: 
Chief  Administrative  Officer. 

NOTIFICATION  PROCEDURE: 

Requests  by  an  individual  to 
determine  if  DNFSB-2  contains 
information  about  him/her  should  be 
directed  to  the  Privacy  Act  Officer, 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue,  NW.,  suite  700, 
Washington,  DC  20004.  Required 
identifying  information:  Complete 
name,  social  security  number,  and  date 
of  birth. 
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RECORDS  ACCESS  PROCEDURE: 

Same  as  Notincation  procedures 
above,  except  individual  must  show 
official  photo  identification,  such  as 
driver's  license,  passport,  or  government 
identiBcation  before  viewing  records. 

CONTESTtNQ  RECORD  PROCEDURE: 

Same  as  Record  Access  procedure. 

RECORD  SOURCE  CATEQORIES: 

Subject  individuals,  timekeepers, 
official  personnel  records,  GSA  for 
accounting  and  payroll,  0PM  for  ofRcial 
personnel  records,  IRS  and  State 
officials  for  withholding  and  tax 
information,  and  travel  agency  contract. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DNFSB-3 
SYSTEM  NAME: 

Drug  Testing  Program  Records — 
DNFSB. 

SYSTEM  ClASSIFtCATION: 

Unclassified. 

SYSTEM  location:  PRIMARY  SYSTEM: 

Division  of  Personnel,  Defense 
Nuclear  Facilities  Safety  Board,  625 
Indiana  Avenue,  NW.,  Washington,  DC 
20004. 

DUPUCATE  SYSTEMS: 

Duplicate  systems  may  exist,  in  whole 
or  in  part,  at  contractor  testing 
laboratories  and  collection/evaluation 
facilities. 

CATEGORCS  OF  INDIVtOUALS  COVERED  BY  THE 
SYSTEM: 

DNFSB  employees  and  applicants  for 
employment  with  the  DNFSB. 

CATEGORES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  contain  information 
regarding  results  of  the  drug  testing 
program;  requests  for  and  results  or 
initial,  confirmatory  and  follow-up 
testing,  if  appropriate;  additional 
information  supplied  by  DNFSB 
employees  or  employment  applicants  in 
challenge  to  positive  test  results; 
information  supplied  by  individuals 
concerning  alleged  drug  abuse  by  Board 
employees  or  contractors;  and  written 
statements  or  medical  evaluations  of 
attending  physicals  and/or  information 
regarding  prescription  or 
nonprescription  drugs. 

AUTHORITY  FOR  MAINTENANCE  OF  THC  SYSTEM: 

(1)  Executive  order  12564;  September 
15.  1986. 

(2)  Section  503  of  the  Supplemental 
Appropriations  Act  of  1987,  Public  Law 
100-71,  101  Stat.  391,  468-471,  codified 
at  5  U.S.C.  7301  note  (1987). 


ROUnNE  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  INCLUDINO  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

Information  in  these  records  may  be 
used  by  the  DNFSB  management: 

(1)  To  identify  substance  abusers  within 

the  agency; 

(2)  To  initiate  counseling  and 

rehabilitation  programs; 

(3)  To  take  personnel  actions; 

(4)  To  take  persoiuiel  security  actions; 

and 

(5)  For  statistical  purposes. 

POUCtES  AND  PRACTICES  FOR  STORMO, 
RETRIEVWia,  ACCESSING,  RETAINMQ,  AND 
DISPCSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  paper  in 
file  folders. 

RETRtEVABIUTY: 

Records  are  indexed  and  accessed  by 
name  and  social  security  number. 

SAFEGUARDS: 

Access  to  and,use  of  these  records  is 
limited  to  those  persons  whose  official 
duties  require  such  access,  with  records 
maintained  and  used  with  the  highest 
regard  for  personal  privacy.  Records  in 
the  Division  of  Personnel  are  stored  in 
an  approved  security  container  under 
the  immediate  control  of  the  Director, 
Division  of  Personnel,  or  designee. 
Records  in  laboratory/collection/ 
evaluation  facilities  will  be  stored  under 
appropriate  security  measures  so  that 
access  is  limited  and  controlled. 

RETENTKM  AND  DISPOSAL: 

(1)  Test  results,  whether  negative  or 
positive,  and  other  drug  screening 
records  filed  in  the  Division  of 
Personnel  will  be  retained  and  retrieved 
as  indicated  under  the  Retrievability 
category.  When  an  individual 
terminates  employment  with  the 
DNFSB,  negative  test  results  will  be 
destroyed  by  shredding,  or  by  other 
approved  disposal  methods.  Positive 
test  results  will  be  maintained  through 
the  conclusion  of  any  administrative  or 
judicial  proceedings,  at  which  time  they 
will  be  destroyed  by  shredding,  or  by 
other  approved  disposal  methods. 

(2)  Test  results,  whether  negative  or 
positive,  on  file  in  contractor  testing 
laboratories,  ordinarily  will  be 
maintained  for  a  minimum  of  two  years 
in  the  laboratories.  Upon  instructions 
provided  by  the  Division  of  Personnel, 
the  results  will  be  transferred  to  the 
Division  of  Personnel  when  the  contract 
is  terminated  or  whenever  an 
individual,  previously  subjected  to 
urinalysis  by  the  laboratory,  terminates 
employment  with  the  DNFSB.  Records 
received  from  the  laboratories  by  the 


Division  of  Personnel  will  be 
incorporated  into  other  records  in  the 
system,  or  if  the  individual  has 
terminated,  those  records  reflecting 
negative  test  results  wrill  be  destroyed  by 
shredding,  or  by  other  approved 
disposal  methods.  Positive  test  results 
will  be  maintained  through  the 
conclusion  of  any  administrative  or 
judicial  proceedings,  at  which  time  they 
will  be  destroyed  by  shredding,  or  by 
other  approved  disposal  methods. 

(3)  Negative  specimens  will  be 
destroyed  according  to  laboratory/ 
contractor  procedures. 

(4)  Positive  specimens  will  be 
maintained  through  the  conclusion  of 
administrative  or  judicial  proceedings. 

SYSTEM  MANAGER  AND  ADDRESS: 

Defense  Nuclear  Facilities  Safety 
Board,  625  Indiana  Avenue,  NW.,  suite 
700,  Washington,  DC  20004,  Attention: 
Director  of  Personnel. 

NOTIFICATKM  PROCEDURE: 

Requests  by  an  individual  to 
determine  if  a  system  of  records 
contains  information  about  him/her 
should  be  directed  to  Director  of 
Personnel,  Defense  Nuclear  Facilities 
Safety  Board,  625  Indiana  Avenue,  NW., 
suite  700,  Washington,  DC  20004. 
Required  identifying  information: 
Complete  name,  social  security  number. 

RECORD  ACCESS  PROCEDURE: 

Same  as  Notification  procedures 
above,  except  individual  must  show 
official  photo  identification,  such  as 
driver  license  or  government 
identification  before  viewing  records. 

CONTESTINQ  RECORD  PROCEDURE: 

Same  as  Notification  procedures 
above. 

RECORD  SOURCE  CATEGORCS: 

DNFSB  employees  and  employment 
applicants  who  have  been  identified  for 
drug  testing,  who  have  been  tested,  or 
who  have  admitted  abusing  drugs  prior 
to  being  tested:  physicians  making 
statements  regarding  medical 
evaluations  and/or  authorized 
prescriptions  for  drugs;  individuals 
providing  information  concerning 
alleged  drug  abuse  by  Board  employees 
or  contractors:  DNFSB  contractors  for 
processing,  including  but  not  limited  to. 
specimen  collection,  laboratories  for 
analysis,  and  medical  evaluations;  and 
DNFSB  staff  administering  the  drug 
testing  program  to  ensure  the 
achievement  of  a  drug-free  workplace. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROWSIONS 
OF  THE  ACT: 

Pursuant  to  5  U.S.C.  552a(k)(5),  the 
Board  has  exempted  portions  of  this 
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system  of  records  from  5  U.S.C. 
552a(c)(3),  (d).  (e)(1).  (eH4)(c).  (h).  and 
(i).  and  (0-  The  exemption  is  invoked  for 
informabon  io  the  system  of  records 
which  would  disclose  the  identity  of  a 
person  who  ha«  supplied  information 
on  drug  abuse  by  a  Board  employee  or 
contractor. 

DNFSB-4 

systehwuk: 
Personnel  Files. 

SYSTEM  CLASSmCAIIONC 

Unclassified. 

SYSTEM  location: 

Defense  Nuclear  Facilities  Safety 
Board.  625  Indiana  Ave..  NW., 
Washington.  DC  20004 

CATEQOmES  OF  MOmOUALS  COVERED  BY  THE 
SYSTEM: 

Employees  and  applicants  for 
employment  with  the  DNFSB,  including 
DNFSB  contractors  and  consultants. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  concerning  the  following 
information: 

(1)  Name,  social  security  number,  sex, 

date  of  birth,  home  address,  grade 
level,  and  occupational  code 

(2)  Official  Personnel  Folders  (SF-66). 

Service  Record  Cards  (SF-7).  and 
SF-171 

(3)  Records  on  suggestions,  awards,  and 

bonuses. 

(4)  Training  requests,  authorization 

data,  aod  training  course 
evaluations 

(5)  Employee  appraisals,  appeals. 

grievances,  and  complaints 

(6)  Employee  disciplinary  actions 

(7)  Empiojree  retirement  records 

(8)  Records  on  employment  transfer 

(9)  Applications  for  employment  with 

the  DNFSB 

AVfMORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

National  Defense  Authorization  Act, 
Fiscal  Year  1989  (amended  the  Atomic 
Energy  Act  of  1954  (42  U.S.C.  2011  et 
seq.)  by  adding  new  Chapter  21 — 
Defense  Nuciear  Facilities  Safety 
Board). 

ROUTINE  OSES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  MCUJOMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  OSES: 

CSA — Maintains  official  personnel 
records  for  DNFSB. 

Office  of  Personnel  Management — 
Transfsr  and  retirement  records  and 
benefits,  and  collection  of  anonymous 
statistical  reports. 

Sodal  Seoirity  Administration — 
Social  Security  records  and  benefits. 

Federal.  State,  or  Local  govenunent 
agencies — For  Ibe  purpose  of 


investigsting  individuals  in  comiection 
with,  security  clearances,  and 
administrative  or  judicial  proceedings. 

Private  Organizations — For  the 
purpose  of  verifying  employees' 
employmMit  status  with  the  DNFSB. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINQ,  ACCESSmQ,  RETAMNQ,  AND 
DISPOSINQ  OF  RECORDS  W  TNi  SYSTGH: 

STORAGE: 

Paper  records,  magnetic  disk,  and 
computer  printouts. 

RETRtEVABHJTY: 

By  name  and  social  security  number. 

SAFEGUARDS: 

Access  is  limited  to  employees  having 
a  need-to-know.  Records  are  stored  in 
locked  file  cabinets  in  a  controlled 
access  area  in  accordance  with  Board 
directives  and  Federal  guidelines. 

RETENTION  AND  DISPOSAL: 

Records  retention  and  disposal 
authorities  are  contained  in  the 
"General  Records  Schedules"  published 
by  National  Archives  and  Records 
Administration,  Washington,  DC. 
Records  within  EW^IFSB  are  destroyed  by 
shredding  or  burning,  ^  appropriate. 

SYSTEM  MANAGER  AND  ADDRESS: 

Defense  Nuclear  Facilities  Safety 
Board.  625  Indiana  Avenue,  NW.,  suite 
700,  Washington,  DC  2004,  Attention: 
Director  of  Personnel. 

NOTIFICATION  PROCEDURE: 

Requests  by  an  individual  to 
determine  if  a  system  of  records 
contains  information  about  him/her 
should  be  directed  to  Director  of 
Personnel,  Defense  Nuclear  Facilities 
Safety  Board,  625  Indiana  Avenue,  NW., 
suite  700,  Washington,  DC  20004. 
Required  identifying  information: 
Complete  name,  soaal  security  number, 
and  date  of  birth. 

RECORD  UXesa  PROCEDURE: 

Same  as  Notification  procedures 
above,  except  individual  must  show 
official  photo  identification,  such  as 
driver's  license  or  government 
identification  before  viewing  records. 

CONTESTINQ  RECORD  PROCEDURE: 

Same  as  Notification  procedures 
above. 

RECORD  SOURCE  CATEGORKS: 

Subject  individuals,  official  personnel 
records.  GSA.  OPM  for  official 
personnel  records.  State  employment 
agencies,  educational  institutions,  and 
supervisors. 

SYSHMS  EXEMP1C0  FROM  CEflTAm  PROMSIONS 
OFTMEACn 

Nona. 


Dated:  January  2%.  1993. 
lohn  T.  Csnway. 
Chainnaa. 
(PR  Doc.  93-  2681  Piled  2-3-93;  8:45  ami 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  E>irector.  Information 
Resources  Management  Service,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1980. 
DATES:  Interested  persons  are  inritsd  to 
submit  comments  on  or  before  March  8, 
1993. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok.  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  726  Jackson 
Place.  NW..  room  3208.  New  Executive 
Office  Building.  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Cary  Green,  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  room  5624.  Regional  Office 
Building  3.  Washington,  DC  20202- 
4651. 

FOR  FURTHER  mfORMATION  CONTACT: 
Gary  Green  (202) 708-5174. 
SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Service  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  pvoposad 
inforGoatioo  collection,  grouped  by 
office,  contains  the  following: 

(1)  Type  of  review  leqoested.  e.g., 
new,  revision,  extension,  existing  or 
reinstatement: 

(2)  Tide; 
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(3)  Frequency  of  collection: 

(4)  The  affected  public: 

(5)  Reporting  burden;  and/or 

(6)  Recordkeeping  burden;  and 

(7)  Abstract. 

0MB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Gary  Green 
at  the  address  specified  above. 

Dated:  January  29, 1993. 
Gary  Green, 
Director^  Information  Resources  Management 

Servjceij 

OGBce  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Extension 

Title:  Application  for  State  Educational 
Agency  Grants  under  the 
Desegregation  of  Public  Education 
Program 

Frequency:  Annually 

Affected  Public:  State  or  local 
governments 

Reporting  Burden: 

Responses:  53 

Burden  Hours:  461.1 

Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Houi^:  0 

Abstract:  The  application  is  used  by 
State  Educational  Agencies  to  apply 
for  assistance  under  title  IV  of  the 
Qvil  Rights  Act  of  1964.  The 
Department  uses  this  information  to 
evaluate  the  proposed  projects  and 
make  awards  in  accordance  with 
program  regulations. 

0£Hce  of  Postsecondary  Education 

Type  of  Review:  New 

Title:  Credit  Reform  System 

Frequency:  Quarterly 

Affected  Public:  State  or  local 
governments;  non-profit  institutions 

Reporting  Burden: 

Responses:  48 

Burden  Hours:  1920 

Recordkeeping  Burden: 

Recordkeepers:  12 

Burden  Hours:  48 

Abstract:  this  form  will  be  used  to 
collect  loan  data  from  12  guarantee 
agencies  to  budget  and  account  for  the 
Federal  Family  Education  Loan 
programs  under  credit  reform.  The 
Department  will  use  the  information 
for  management  and  budget  purposes. 

Office  of  Research  and  Improvement 

Type  of  Review:  Revision 

Title:  Application  for  Educational 

Research  and  Development  Center 

Program 
Frequency:  Quarterly 
Affected  Public:  Non-profit  institutions 
Reporting  Burden: 
Responses:  20 
Burden  Hours:  2,800 


Recordkeeping  Burden: 

Recordkeepers:  0 

Burden  Hours:  0 

Abstract:  The  Office  of  Research  invites 
research  and  development  centers 
established  by  institutions  of  higher 
education  or  by  interstate  agencies  to 
conduct  educational  research  and 
development  to  submit  appUcations 
for  an  award. 

0£fice  of  Policy  and  Planning 

Type  of  Review:  Revision 

Title:  Evaluation  of  Upward  Boimd 

Frequency:  One-time 

Affected  Public:  bidividuals  or 

households;  non-profit  institutions 
Reporting  Burden: 
Responses:  5,140 
Burden  Hours:  3,598 
Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 
Abstract:  The  evaluation  of  Upward 

Bound  will  include  case  studies  of  20 

Upward  Bound  grantees. 

|FR  Doc.  93-2604  Filed  2-3-93;  8:45  ami 

BIUING  CODE  4000-01-M 


National  Assessment  Governing 
Board;  IMeeting 

AGENCY:  National  Assessment 
Governing  Board;  Education. 
ACTKM:  Notice  of  closed  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  closed  meeting  of  the 
Nominations  Committee  of  the  National 
Assessment  Governing  Board.  This 
notice  also  describes  the  functions  of 
the  Board.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 
DATED:  February  5, 1993. 
TIME:  9  a.m.  to  4:30  p.m. 
LOCATION:  Hyatt  Regency  Hotel,  400 
New  jersey  Avenue,  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  VVilmer,  Operations  Officer, 
National  Assessment  Governing  Board, 
suite  825,  800  North  Capitol  Street, 
NW..  Washington,  DC.  20002-4233. 
Telephone:  (202)  357-6938. 
SUPP1.EMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
is  established  under  section  406(i)  of  the 
General  Education  Provisions  Act 
(GEPA)  as  amended  by  section  3403  of 
the  National  Assessment  of  Educational 
Progress  Improvement  Act  (NAEP 
Improvement  Act),  title  III-C  of  the 
Augustus  F.  Hawkins — Robert  T. 
Stafford  Elementary  and  Secondary 
School  Improvement  Amendments  of 


1988  (Pub.  L.  100-207).  (20  U.S.C 
1221e-l). 

The  Board  is  established  lo  formulate 
poUcy  guidelines  for  the  National 
Assessment  of  Educational  Progress. 
The  Board  is  responsible  for  selecting 
subject  areas  to  be  assessed,  developing 
assessment  objectives,  identifying 
appropriate  adiievement  goals  for  each 
grade  and  subject  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 

The  Nominations  Committee  of  the 
National  Assessment  Governing  Board 
will  meet  on  February  5, 1993  from  9 
a.m.  until  4:30  p.m.  to  review  the 
nominees  recommended  for  Board 
membership.  This  meeting  will  be 
closed  to  the  pubUc  to  permit  the 
Committee  to  discuss  the  nominees' 
qualifications  to  serve  in  the  respective 
category.  The  review  and  subsequent 
discussions  cf  this  information  relate 
solely  to  the  internal  rules  and  practices 
of  an  agency  and  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy  if  conducted  in  open 
session.  Such  matters  are  protected  by 
exemptions  (2)  and  (6)  of  section 
552b(c)oflitle5U.S.C 

The  public  is  given  less  than  fifteen 
days  notice  of  this  meeting  because  of 
problems  encountered  in  securing  a 
meeting  place. 

A  summary  of  the  activities  of  the 
meeting  and  related  matters,  which  are 
informative  to  the  public,  consistent 
with  the  policy  of  5  U.S.C.  552b,  %vill  be 
available  to  the  public  within  fourteen 
days  after  the  meeting. 

Records  are  kept  ofall  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  National  Assessment 
Governing  Board,  suite  825, 800  North 
Capitol  Street,  NW.,  Washington,  DC, 
from  8:30  a.m.  to  5  p.m. 

Dated:  January  29. 1993. 
Roy  Truby, 

Executive  Director,  National  Assessment 
Governing  Board. 
[PR  Doc  93-2564  Filed  2-3-93;  8:45  am) 

BIUJNQ  COOC  4000-0t-4l 


DEPARTMENT  OP  ENERGY 

Financial  Assistance  for  Rural 
Education  Enrichment  Program 

AGENCY:  Department  of  Energy  (DOE) 
Albuquerque  Field  Office  (AL). 
ACTION:  Notice  of  Program  Interest 
(NOPI). 

SUMMARY:  DOE-AL,  in  order  to  further 
the  Department's  goal  of  providing 
support  for  science,  mathematics,  and 
engineering  education,  is  seeking  the 
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submission  of  unsolicited  proposals 
from  rural  public  school  districts  within 
the  state  of  New  Mexico.  The  purpose 
of  this  financial  assistance  is  to 
stimulate  the  development  and 
motivation  of  students  in  the  math  and 
sciences  to  provide  the  trained  hiunan 
resources  to  meet  the  environmeDtal 
restoration  and  waste  management 
needs  of  the  nation. 
SUI>PLEilE»frARV  MFOmiATION:  Public 
school  districts  located  in  rural  areas  of 
New  Mexico  are  eligible  to  st^mit  a 
proposal  to  participate  in  this  program. 
A  rural  area  is  defined  as  that  territory 
of  the  state  that  is  not  within  the  outer 
boundary  of  any  city  havmg  a 
population  of  fifty  thoosand  or  more 
and  its  immediately  adjacent  urbanized 
and  urbanizing  area  with  a  populatioB 
density  of  more  than  one  hundred 
persons  per  square  mile,  according  to 
the  latest  decennial  census  of  the  United 
States.  Th«  school  districts  of  Charaa, 
Belen,  Lordsburg,  Zuni.  and  Santa  Rosa, 
which  have  already  received  financial 
assistance  from  DOE.  are  not  eligible  to 
participate  in  this  program 
ELKSIBI^  ACnvmES:  The  Rural  Education 
Enriciiinent  Progma  encourages  the 
individual  public  school  district  to 
design  programs  to  meet  their  specific 
needs  in  light  of  the  overall  objectives 
of  the  program: 

(1)  Support  and  sustain  exceHance 
and  innovation  in  the  teaching  of  math 
and  science. 

(2)  Provide  new  opportunities  for 
math  and  science  taachOTS. 

(3)  Encourage  programs  which  inspire 
students  to  pursue  careers  in 
environmental  sciences. 

In  designing  programs  to  meet  these 
objectives,  school  districts  may  want  to 
consider  the  following  types  of  projects: 

(1)  Teacher  training  in  the  most 
current  math  and  science  techniques. 

(2)  Purchase  appropriate  math  and 
science  manipulatives  for  the  classroom. 

(3)  Afterschool  math  and  science 
workshops  for  getting  parents  involved 
in  school  activities. 

(4)  Integrated  math  and  science 
pro^Mns. 

(5)  Student  incentives  for  math  and 
science  programs. 

AWARD  SIZE  AND  DURATK)N:  Financial 
assistance  awards  of  approximately 
$25,000  will  be  awarded  to  ten  rural 
New  Mexico  public  school  districts 
during  fiscal  year  (FY)  1993.  If  sufficient 
funds  ar«  made  available,  awards  of 
approximately  $25,000  will  also  be 
available  during  FY  1994  and  FY  1995. 
Proposals  should  be  prepared  to  reflect 
activities  for  a  three-year  period.  DOE 
expects  projects  to  begin  by  June  1, 
1993. 


PROPOSAL  PREPARATION  GUDEUNES: 
Applicants  must  provide  the  following 
infonnation  in  their  proposal  package: 

(1)  School  District  Information — A 
summary  of  information  ob  the  school 
district.  Larger  school  districts  which 
plan  to  implement  this  pro^m  in  a 
select  group  of  schools  should  also 
provide  supplemental  infcMmation  on 
each  of  these  schools.  The  following 
information  should  be  included: 

(a)  School  district  name,  mailing 
address,  and  telephone  number. 

(b)  Name  of  school  superintendent 

(c)  Name  of  faculty  point  of  contact. 

(d)  Name  and  address  of  parent 
organization  contact. 

(e)  Student  enrollment  by  type  of 
school  (i.e.,  elementary,  middle,  and 
high  school). 

(f)  Names  of  participating  teachers 
and  the  grade  levels  which  they  teach. 

(2)  Proposed  Activities — A  narrative 
description  of  the  proposed  activities  to 
meet  one  or  more  of  the  objectives  of  the 
Education  Enrichment  Program.  The 
narrative  should  be  a  minimum  of  two 
and  a  maximum  of  five  typed  pages. 

(3)  Schedule  of  Activities — A  listing 
or  timehne  of  the  dates  when  major 
activities  will  occur. 

(4)  Budget— A  summary  of  all 
program  related  items  or  activities  that 
cost  money.  No  more  than  half  of  the 
total  project  budget  may  be  spent  on 
non-consumable  items.  Non- 
consumable  items  have  a  useful  life  of 
more  than  one  year,  such  as 
microscopes,  computer  peripherals,  and 
materials  consumable  items  include 
such  things  as  labor  costs,  periodicals, 
specimens,  film,  and  development  costs. 

Manny  Martinez,  Director  of 
Education  Programs,  is  available  to 
provide  technical  assistance  in 
answering  questions  or  meeting  with 
school  districts  interested  in  submitting 
a  proposal.  Mr.  Martinez  can  be  reached 
at  (505) 845-6790. 

DOE  assumes  no  responsibility  for 
any  costs  associated  with  proposal 
preparation  under  this  announcement. 
EVALUATION  PROCESS  AND  SELECTION 
CRIFEMA:  Proposals  will  be  reviewed 
and  rated  by  a  panel  consisting  of  DOE 
employees  and  New  Mexico  educators 
based  upon  the  criteria  listed  below: 

(1)  The  potential  contribution  which 
the  proposed  effort  is  expected  to  make 
to  the  program's  objectives. 

(2)  Evicwnce  of  overall  merit. 

(3)  Unique  capabilities,  related 
experience,  and  techniques  of  the 
school  staff,  or  a  combination  of  these, 
as  integral  factors  for  achieving  the 
program's  objectives. 

(4)  Use  of  unique,  innovative,  or 
meritorious  methods,  approaches  or 
ideas. 


Half  of  the  grants  awarded  will  be 
reserved  for  the  rural  public  school 
districts  with  a  total  student  enrollraent 
of  2,500  or  less. 

CLOGW«  DATE  FOR  SUMMG8I0N  OF 
PROPOSALS:  To  be  eligible,  proposal* 
must  be  poatmarked  bo  later  than  March 
15. 1993.  Propoaab  sboyld  be  sent  to 
Mr.  Manny  Martinez,  Director  of 
Education  Programs,  U.S.  Department  of 
Energy,  Albuquerque  Field  Office,  P.O. 
Box  5400,  Albuquerque,  New  Mexico 
87185-5400. 

FOR  FURTHBI  MFORMATKM  COffTACT:  All 
technical  questions  concerning  this 
NOPI  should  be  directed  to  Manny 
Martinez,  Director  of  Education 
Programs.  Albuquerque  Field  Office. 
U.S.  Department  of  Energy,  P.O.  Box 
5400,  Albuquerque,  New  Mexico 
87185-5400.  Telephone:  (505)  845-6790. 
All  other  inquiries  should  be  directed  to 
Erwin  E.  Fragua,  Contract  Specialist. 
U.S.  Department  of  Energy, 
Albuquerque  Field  Office.  P.O.  Box 
5400,  Albuquerque.  New  Mexico 
87185-5400.  Telephone:  (505)  845- 
6442. 

Issued  in  Albuquerque.  New  Mexico,  on 
January  26, 1993. 
Richard  A.  Marquei, 
Assistant  Maaagerfor  Management  and 
Administration. 

[FR  Doc.  93-2668  Filed  2-3-93;  8:45  ami 
anjjNO  cooe  Mso-«-M 


Federal  Energy  Regutatory 
Commission 

[Project  No.  848-019  Nevada] 

Wells  Rural  Electric  Co.;  AvailabiTlty  of 
Environmental  Assessment 

January  28, 1993. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  regulations,  18  CFR  part 
380  (Order  No.  486,  52  FR  47910),  the 
Office  of  Hydropower  Licensing  (OHI.) 
has  reviewed  the  application  for 
amendment  of  license  to  install  a  surge 
tank  at  the  Trout  Creek  Project  on  Trout 
Creek,  Elko  County,  Nevada.  The  staff  of 
OHL's  Division  of  Project  Compliance 
and  Administration  prepared  an 
Environmental  Assessment  (EA)  for  the 
proposed  action.  In  the  EA,  the  staff 
concludes  that  construction  and 
operation  of  the  surge  tank  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Reference  and  Information 
Center,  room  3308,  of  the  Commission's 
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offices  at  941  North  Capitol  Street,  NE., 

Washington,  DC  20426. 

Lois  D.  Casfaell, 

Secretery. 

IFR  Doc.  93-2588  Filed  2-3-03;  8:4S  am) 

BILUNG  CODE  e717-01-M 


[DoekttPI.93-2-000] 

Prior  Notice  and  Filing  Raqulremants 
Under  Part  U  of  the  Federal  Povver  Act; 
Notice  Setting  Date  for  Supplemental 
Comments  and  Answers 

January  29, 1993. 

As  announced  by  Chairman  Allday  at 
yesterday's  technical  conference '  in 
this  proceeding,  supplemental 
comments  and  answers  to  questions 
may  be  filed  on  or  before  March  1, 1993. 
Lois  D,  Casheli, 
SecTet0ty. 
iFR  Doc  93-2634  Filed  2-3-93;  8:45  am) 

BtUJNG  COOE  671T-M-« 


[Oockct  No.  JD93-03307T,  Tmm-99] 

State  of  Texas;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formation 

)anuary  28, 1993. 

Talte  notice  that  on  January  21, 1993, 
the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Lower  Vicksburg 
Patriot  Sand  Formation  underlying  a 
portion  of  Hidalgo  County,  Texas, 
qualifies  as  a  tight  formation  under 
section  107(b)  of  the  Natural  Gas  Policy 
Act  of  1978.  The  designated  area,  lying 
within  Railroad  Commission  District  4, 
covers  approximately  3,200  acres  in 
portions  of  the  following  abstracts  and 
surveys: 

San  Salvador  del  Tule  Grant,  Alistract  No. 

290 
Santa  Anita  Grant,  Abstract  No.  63 

The  notice  of  determination  also 
contains  Texas'  findings  that  the 
referenced  portion  of  the  Lower 
Viclcsburg  Patriot  Sand  Formation  meets 
the  requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  appHcation  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 


*  h4ot)cs  of  Tedinical  ConfBrance  and  Request  for 
CommenU,  issued  Decaaabar  »,  1992  (S7  FR  59339, 

Decemtar  15. 1992). 


accordance  with  18  CFR  275.203  and 

275.204,  within  20  days  after  the  date 

this  notice  is  issued  by  the  Commission. 

Lois  D.  CMhdl, 

Secretary. 

IFR  Doc.  93-2587  Filed  2-3-93;  8:45  am] 

BKUNQ  COOE  •MT-OI-M 

[Oodwl  No.  JD93-03309T  Texae-101] 

Texas;  NCPA  Determination  by 
Jurisdictional  Agency  Designating 
Tight  Formation 

January  29, 1993. 

Take  notice  that  on  January  21, 1993, 
the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Vicksburg 
Formation,  Monte  Christo  (56-A,  N) 
Field  imderlying  a  portion  of  Hidalgo 
County,  Texas,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  PoUcy  Act  of  1978.  The 
designated  area,  lying  within  Railroad 
Commission  District  4,  includes: 

Valley  Famis  Subdivision 
"Santa  Anita"  Manuel  Gomez  Survey  (A-63) 
All  of  portions  of  Lots  56.  65-67,  74-76.  85- 
87.94-96 

The  notice  of  determination  also 
contains  Texas'  findings  that  the 
referenced  portion  of  the  Vicksburg 
Formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  EX: 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  aiter  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doa  93-2636  Filed  2-3-93;  8:45  amj 
MLUNQ  cooe  «n7-«1-M 


[Docket  No.  JD93-03308T  Texas-100] 

Texas;  NGPA  DetennirMrtion  by 
Jurisdictional  Agency  Designating 
Tlglrt  Formation 

January  29, 1993. 

Take  notice  that  on  January  21, 1993, 
the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  theConunission's 
regulations,  that  the  Vicksburg 


Formation,  Monte  Christo  (58, 59  Ctau.) 
Field  underlying  a  portion  of  Hidalgo 
County  .Texas,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978.  The 
designated  area,  lying  within  Railroad 
Commission  District  4,  includes: 

Valley  Farms  Subdivision 
"Santa  Anita"  Manuel  Gomez  Survey  (A-63) 
All  or  portions  of  Lots  56,  65-66,  74-76,  85- 
87,94-96 

Take  notice  of  determination  also 
contains  Texas'  findings  that  the 
referenced  portion  of  the  Vicksbui^g 
Formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Casfaell. 
Secretary. 

[FR  Doc.  93-2635  Filed  2-3-93;  8:45  am| 
BiujNo  oooc  trir-ei-M 

[Docket  No.  TA93-1-1-003] 

Aiabama-Tenr>essee  Natural  Gas  Co.; 
Notice  of  Rling 

January  29, 1993. 

Take  notice  that  on  January  15, 1993, 
Alabama-Tennessee  Natural  Gas 
Company  (Alabama-Tennessee),  in 
response  to  the  Commission's  letter 
order  issued  on  December  31, 1992  in 
the  above-referenced  proceeding, 
submitted  for  filing  a  schedule  showing 
gas  received  and  delivered  for  the 
period  June,  1991  through  August.  1992. 

Alabama-Tennessee  states  that  the 
schedule  shows  Alabama-Tennessee's 
actual  lost  and  unaccounted  for  gas  for 
the  PGA  period  was  0.79  percent, 
contrary  to  the  conclusion  as  stated  in 
the  December  31  letter  order. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  £)C  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  February  5, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  tatoi,  but  wrill 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
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on  file  with  the  Commission  and  are 

available  for  pubUc  inspection. 

Lak  D.  Caafaell. 

Secretary. 

|FR  Doc.  93-2645  Filed  2-3-93;  8:45  am) 

MLUNQ  COM  1717-01-M 

[Doctot  No.  RP89-161-027] 

ANR  Pipeline  Co.;  Notice  of 
Compliance  Rling 

January  29. 1993. 

Take  notice  that  on  December  30, 
1992.  ANR  Pipeline  Company  (ANR) 
tendered  for  dling  as  part  of  its  FERC 
Gas  Tariff,  the  following  tariff  sheets: 

First  Reviaed  Volume  No.  1 

First  Revised  Sheet  No.  122 
First  Revised  Sheet  No.  123 
First  Revised  Sheet  No.  124 

ANR  states  that  the  tariff  sheets  are 
being  filed  in  compliance  with  the 
November  1, 1992  order  which  required 
ANR  to  file  within  60  days  an  updated 
Index  of  Purchasers. 

ANR  states  that  copies  of  the  filing 
have  been  served  by  mail  to  all  parties 
in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  February  5, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  93-2643  Filed  2-3-93;  8:45  ami 

atUMQ  COOC  (TIT-OI-M 


[Pro}MtNa  2612  Maine] 

Central  Maine  Power  Co.;  Intent  To  RIe 
an  Application  for  a  New  License 

ianuary  29, 1993. 

Take  notice  that  Central  Maine  Power 
Company,  the  existing  licensee  for  the 
Flagstaff  Storage  Project  No.  2612,  filed 
a  timely  notice  of  intent  to  file  an 
application  for  a  new  license,  pursuant 
to  18  CFR  16.6  of  the  Commission's 
Regulations.  The  original  license  for 
Project  No.  2612  was  issued  effective 
January  1. 1948,  and  expires  December 
31.1997. 


The  project  is  located  on  the  E)ead 
River  in  the  unorganized  townships  of 
Flagstaff.  Bigelow,  Carrying  Place,  Dead 
River,  Spring  Lake  and  Eustis  in 
Somerset  and  Franklin  Counties,  Maine. 
The  principal  works  of  the  Flagstaff 
Project  include  a  storage  reservoir  and 
one  dam;  with  zero  installed  plant 
capacity.  

Pursuant  to  18  CFR  16.7,  the  licensee 
is  required  henceforth  to  make  available 
certain  information  to  the  public.  This 
information  is  now  available  from  the 
licensee  at  its  offices  on  Anthony 
Avenue,  Augusta.  ME  04336,  and  may 
be  viewed  Monday  through  Friday  from 
8  a.m.  to  3:30  p.m_^ 

Pursuant  to  18  CFR  16.8, 16.9  and 
16.10.  each  appUcation  for  a  new 
license  and  any  competing  Ucense 
applications  must  be  filed  with  the 
Commission  at  least  24  months  prior  to 
the  expiration  of  the  existing  license. 
All  applications  for  license  for  this 
project  must  be  filed  by  December  31, 
1995. 

Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  93-2638  Filed  2-3-93;  8:45  am] 
BHXMO  cooe  (Tir-OI-M 


[Docket  No.  TQ93-3-23-001] 

Eastern  Shore  Natural  Gas  Co.;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

January  29. 1993. 

Take  notice  that  Eastern  Shore 
Natural  Gas  Company  (ESNG)  tendered 
for  filing  on  January  14, 1993  certain 
revised  tariff  sheets  included  in 
appendix  A  attached  to  the  filing.  Such 
sheets  are  proposed  to  be  effective 
February  1, 1993. 

ESNG  states  that  the  substitute  tariff 
sheets  are  being  filed  due  to  various 
transposition  errors  and  keypunch 
errors  that  did  not  change  the  sales  rates 
but  corrected  the  components  that  when 
added  together  make  up  the  sales  rates 
fi-om  the  original  quarterly  filing  in 
Docket  No.  TQ93-3-23-000. 

ESNG  states  that  copies  of  the  fiUng 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NW., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  February  5, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 


appropriate  action  to  be  taken,  but  will 

not  serve  to  make  protestants  parties  to 

the  proceeding.  Copies  of  this  filing  are 

on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  93-2633  Filed  2-3-93;  8:45  am) 

BHJJNG  COOE  SriT-OI-M 


[Proiect  Na  2061  Idaho] 

Idaho  Power  Co.;  Intent  To  File  an 
Application  for  a  New  License 

January  29, 1993. 

Take  notice  that  Idaho  Power 
Company,  the  existing  licensee  for  the 
Lower  Salmon  Falls  Hydroelectric 
Project  No.  2061,  filed  a  timely  notice  of 
intent  to  file  an  application  for  a  new 
license,  pursuant  to  18  CFR  16.6  of  the 
Commission's  Regulations.  The  original 
license  for  Project  No.  2061  was  issued 
effective  December  24, 1947,  and 
expires  December  23, 1997. 

The  project  is  located  on  the  Snake 
River  in  Twin  Falls  and  Gooding 
Counties,  Idaho.  The  principal  works  of 
the  Lower  Salmon  Falls  Project  include 
a  reservoir;  a  concrete  overflow  dam  and 
a  gated  concrete  spillway;  a  powerhouse 
with  an  installed  capacity  of  60,000  kW; 
two  138-kV  transmission  lines;  and 
appurtenant  facilities. 

Pursuant  to  18  CFR  16.7,  the  licensee 
is  required  henceforth  to  make  available' 
certain  information  to  the  public.  This 
information  is  now  available  from  the 
licensee  at  1221  West  Idaho  Street, 
Corporate  Library,  Second  Floor,  P.O. 
Box  70,  Boise,  Idaho  83707,  Phone: 
(208) 383-2491. 

Pursuant  to  18  CFR  16.8, 16.9  and 
16.10,  each  application  for  a  new 
license  and  any  competing  license 
applications  must  be  filed  with  the 
Commission  at  least  24  months  prior  to 
the  expiration  of  the  existing  license. 
All  applications  for  license  for  this 
project  must  be  filed  by  December  23. 
1995. 

Lois  D.  Cashell, 
Secretory. 

IFR  Doc.  93-2639  Filed  2-3-93;  8:45  am) 
BHJJNG  COOE  SriT-ei-M 


[Proiect  No.  1975  Idaho] 

Idaho  Power  Co.;  Intent  To  RIe  an 
Application  for  a  New  Ucense 

January  29, 1993. 

Take  notice  that  Idaho  Power 
Company,  the  existing  licensee  for  the 
Bliss  Hydroelectric  Project  No.  1975, 
filed  a  timely  notice  of  intent  to  file  an 
application  for  a  new  license,  pursuant 
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to  18  CFR  16.6  of  the  Commission's 
Regulations.  The  original  license  for 
Project  No.  1975  was  issued  effective 
March  1. 1948.  aud  expires  February  28, 
1998. 

The  pro)ect  is  located  on  the  Snake 
River  in  Elmore  and  Gooding  Counties, 
Idaho.  The  principal  works  of  the  Bliss 
Project  include  a  reservoir;  a  concrete 
gravity  dam  with  a  concrete  spillway;  a 
concrete  powerhouse  at  the  base  of  the 
dam  with  an  installed  capacity  of  75,000 
kW;  one  13&-kV  transmission  Une;  and 
appurtenant  facilities. 

Pursuant  to  18  CFR  16.7,  the  Ucensee 
is  required  henceforth  to  make  available 
certain  information  to  the  public  This 
information  is  now  available  from  the 
licensee  at  1221  West  Idaho  Street, 
Corporate  Library,  Second  Floor,  P.O. 
Box  70,  Boise,  Idaho  83707,  Phone: 
(208) 383-2491. 

Pursuant  to  18  CFR  16.8, 16.9  and 
16.10,  each  application  for  a  new 
license  and  any  competing  license 
applications  must  be  filed  with  the 
Commission  at  least  24  months  prior  to 
the  expiration  of  the  existing  license. 
All  applications  for  license  for  this 
project  must  be  filed  by  February  28, 
1996. 

Loii  D.  Casbeil, 
Secretary. 
IFR  Doc  93-2637  Filed  2-3-93;  8:45  am] 

BUiJNG  CODE  CZIT-OI-M 


[Docket  Itoa.  RP91-224-007  mkI  RP92-1- 
0121 


^4orthem  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

January  29, 1993. 

Take  notice  that  Northern  Natural  Gas 
Company  (Northern)  on  January  15, 
1993,  tendered  for  filing  to  become  part 
of  Northern's  FERC  Gas  Tariff,  the 
following  tariff  sheets,  proposed  to  be 
effective  January  15, 1993: 

Fourth  Kevised  Volume  No.  1 

Fourth  Revised  Sheet  No.  53 
Second  Revised  Sheet  Na  262 
First  Revised  Sheet  No.  262A 
Original  Sheet  No.  262B 
Second  Revised  Sheet  No.  277 

Northern  states  that  such  tariff  sheets 
are  being  submitted  in  comphance  with 
the  Commission's  Letter  Onler  dated 
October  29,  1992,  in  Docket  Nos.  RP91- 
224-005,  RP91-224-006.  RP92-1-009 
and  RP92-1-010,  to  clarify  the  tariff 
provisions  regarding  processing. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 


Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  In  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
385.211.  All  sudi  protests  should  be 
filed  on  or  before  February  5, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  prtx»eding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CasheU, 
Secretary. 
|FR  Doc  93-2640  Filed  2-3-93;  8:45  am] 

BOJJNO  COOC  1717-M-M 

[Docket  No.  RP92-18a-0031 

Superior  Offshore  Pipeline  Co.;  Notice 
of  Compliance  Filing 

January  29. 1993. 

Take  notice  that  on  E)ecember  4, 1992, 
Superior  Offshore  Pipeline  Company 
(SOPCO).  in  comphance  with  the 
Commission's  letter  order  dated 
November  19, 1992,  in  the  above- 
captioned  docket,  tendered  for  filing  the 
following  revised  tariff  sheets: 

First  Revised  Volume  No.  1 

First  Substitute  Original  Sheet  No.  35a 
First  Substitute  Original  Sheet  No.  36a 

SOPCO  states  that  copies  of  the  filing 
have  been  served  upon  all  of  SOPCO 
customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC.  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  February  5,  1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  0.  Casbell. 
Secretary. 
[FR  Doc.  93-2642  Filed  2-3-93;  8:45  am) 

BHJJNG  CODE  •717-01-11 

[Docket  No.  RP92-1$2-004] 

Superior  Offshore  Pipeline  Co.,  Notice 
of  Compliance  Rling 

January  29. 1993. 

Take  notice  that  on  December  11. 
1992,  Superior  Offshore  Pipeline 


Company  (SOPCO).  pursuant  to  the 
Commission's  order  issued  on  June  26, 
1992,  submitted  its  compliance  filing  in 
the  above-captioned  docket.  SOPOO 
states  that  it  inadvertently  omitted  from 
an  earUer  version  of  this  filing  made  on 
July  24, 1992  the  revisions  required  in 
section  8(c)  (SchediUing  and 
Notification  Interruption)  of  its  Firm 
Transportation  Service. 

SOPCO  states  that  it  is  filing  for 
inclusion  in  its  FERC  Gas  Tariff  the 
revisions  as  follows: 

SubsUtute  First  Revised  Sheet  Na  IS 

SOPCO  states  that  copies  of  the  filing 
have  been  served  upon  all  of  SOPCO 
customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20428.  In  aocordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  February  5, 1993, 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Loia  D.  Cashell, 
Secretary. 

[FR  Doc.  93-2644  Filed  2-3-a3;  8:45  am) 
BiLUNe  CODE  crw-ei-M 


[Docket  Nos.  TA93-1 -17-003.  TQ93-4-17- 
001  and  TF93-3-1 7-001] 

Texas  Eastern  Transmission  Coqt.; 
Motion  To  Continue  PGA  Rates 

January  28. 1993. 

Take  notice  that  on  January  26.  1993. 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern]  tendered  fcv  filing  a 
motion  to  continue  in  effect  its  January 
8, 1993  PGA  rates,  conditioned  upon 
pre-determined  eligibility  of  certain 
costs. 

Texas  Eastern  requests  that  the 
Commission  permit  Texas  Eastern  to 
continue  in  effect  the  January  8, 1993 
PGA  rates  that  were  approved  by 
Commission  order  dated  January  15. 
1993,  in  Docket  No.  TF93-3-1 7-000; 
not  place  into  effect  Texas  Eastern's 
annual  PGA  filing  (December  2  and 
December  31, 1992,  in  Docket  Nos. 
TA93-1-17  and  TQ93-3-17)  or  its 
January  8, 1993  out-of-cycle  PGA  fiUng 
in  Docket  No.  TQ93-4-1 7-000;  and  find 
that  Texas  Eastern  may  recover  through 
direct  billing  in  accordance  with  Order 
No.  636  any  unrecovered  gas  costs 
resulting  fi-om  the  January  8, 1993  rates 
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that  were  approved  by  the 
Commission's  January  15, 1993  order. 
Texas  Eastern  also  requested  a 
shortened  notice  and  comment  period 
on  the  motion. 

Any  person  desiring  to  protest  said 
niing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  18  CFR 
385.211.  In  light  of  Texas  Eastern's 
request  and  notice  and  protest  period 
will  be  shortened.  All  such  protests 
should  be  filed  on  or  before  February  3, 
1993.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  Ble  with  the  Commission  and  are 
available  for  public  inspection. 
Loia  D.  Cashell, 
Secretary. 
|FR  Doc.  93-2586  Filed  2-3-93;  8:45  am] 

HUINO  COOe  (717-01-M 

[Docket  No.  TM93-7-2»-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

January  29. 1993. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (TGPL)  tendered 
for  filing  on  January  25, 1993  Third 
Revised  Sixth  Revised  Sheet  No.  28  to 
its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1,  which  tariff  sheet  is 
proposed  to  be  effective  January  12, 
1993. 

TGPL  states  that  the  purpose  of  the 
instant  filing  is  to  track  a  rate  change 
attributable  to  the  storage  service 
purchased  ft-om  North  Penn  Gas 
Company  (North  Penn)  under  its  Storage 
Service  rate  schedule  the  costs  of  which 
are  included  in  the  rates  and  charges 
payable  under  Transco's  Rate  Schedule 
SS-1.  The  tracking  filing  is  being  made 
pursuant  to  section  5  of  TGPL's  Rate 
Schedule  SS-1. 

Included  in  appendix  A  attached  to 
the  filing  is  the  explanation  of  the  rate 
change  and  details  regarding  the 
computation  of  the  revised  SS-1  rates. 

TGPL  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  SS-1 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 


Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  February  5. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  93-2641  Filed  2-3-93;  8:45  am) 

BIUJNG  COOE  C717-01-M 


[Docket  No.  EL93-1 4-000] 

Western  Resources,  Inc;  Notice  of 
Filing 

January  28. 1993. 

Take  notice  that  on  January  7. 1993, 
Western  Resources,  Inc.  (Western 
Resources]  tendered  for  filing  an 
Application  for  Waiver.  Western 
Resources  requests  that  the  Commission 
issue  an  order  waiving  the  effect  of  its 
generally  FAC  regulations  and  allow  the 
Company  to  book  its  Amax  buy-down 
costs  to  Account  151,  Fuel  Stock  and  to 
recover  such  costs  through  the  operation 
of  its  fuel  adjustment  clause. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
February  8, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
SecKtary. 
IFR  Doc.  93-2589  Filed  2-3-93;  8:45  ami 

BILUNQ  0006  <717-01-M 


Office  of  Fossil  Energy 

[Docket  No.  FE  C&E  93-03— Geftiflcation 
Notico— 113] 

Notice  of  Filing  Certification  of 
Compliance:  Coal  Capability  of  New 
Electric  Powerplant,  Powerplant  and 
Industrial  Fuel  Use  Act 

AGENCY:  Office  of  Fossil  Energy, 
Department  of  Energy. 
ACTION:  Notice  of  filing. 

summary:  Gordonsville  Energy.  L.P.  has 
submitted  a  coal  capability  self- 
certification  pursuant  to  section  201  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978,  as  amended. 
ADDRESSES:  Copies  of  the  self- 
certification  filing  is  available  for  public 
inspection  upon  request  in  the  Office  of 
Fuels  Programs,  Fossil  Energy,  room 
3F-056,  FE-52,  Forrestal  Building,  1000 
Independence  Avenue,  SW.. 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  at  (202)  586-9624. 
SUPPLEMENTARY  INFORMATION:  Title  II  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA).  as  amended  (42 
U.S.C.  8301  et  seq.],  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 
capability  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  facilities  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  shall  certify,  pursuant  to 
FUA  section  201(d),  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  base  load  powerplant, 
that  such  powerplant  has  the  capability 
to  use  coal  or  another  alternate  fuel. 
Such  certification  establishes 
compliance  with  section  201(a)  on  the 
day  it  is  filed  with  the  Secretary.  The 
Secretary  is  required  to  publish  a  notice 
in  the  Federal  Register  that  a 
certification  has  been  filed.  The 
following  owners/operators  of  proposed 
new  baseload  powerplants  have  filed 
self-certifications  in  accordance  with 
section  201(d). 

Owner:  Gordonsville  Energy,  L.P., 
Fairfax.  Virginia. 

Operator:  Gordonsville  Energy.  L.P. 

Location:  Louisa  County,  near 
Gordonsville,  Virginia. 

Plant  Configuration:  Topping-cycle 
cogenerations  (Units  I  and  II). 

Capacity:  128  megawatts  each  (Units 
I  and  II). 

Fuel:  Natural  §as. 

Purchasing  Utilities:  Virginia  Electric 
and  Power  Company. 

Expected  In-Service  Date:  1994  (Units 
I  and  II). 
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Issued  in  Washington,  DC,  on  January  29, 
1993. 

Anthony  |.  Come. 

Director,  Office  of  Coal  6r  Electricity.  Office 
of  Fuels  Programs.  Office  of  Fossil  Energy. 
|FR  Doc  93-2669  Filed  2-3-93;  8:45  ami 
BIUJNO  COOC  •«50-01-M 

Western  Area  Power  Administration 

Notice  of  Floodplain/Wetland 
Invoivement  for  the  Big  George-Carter 
Mountain  Transmission  Line  RetHiild 
Project 

agency:  Western  Area  Power 
Administration,  DOE. 
ACTION:  Notice  of  floodplain  and 
wetlands  involvement. 

SUMMARY:  The  Department  of  Energy 
proposes  to  rebuild  and  upgrade  a  69- 
kilovolt  (kV)  transmission  line  to  115- 
kV  in  floodplains  and  wetlands  in  Park 
and  Hot  Springs  Counties,  Wyoming.  In 
accordance  with  10  CFR  part  1022,  DOE 
will  prepare  a  floodplain  and  wetlands 
assessment  and  will  perform  this 
proposed  action  in  a  manner  so  as  to 
avoid  or  minimize  potential  harm  to  or 
within  the  affected  floodplain  and 
wetlands. 

DATES:  Public  comments  or  suggestions 
concerning  the  floodplain  involvement 
of  Western  Area  Power  Administration's 
(Western)  proposed  action  are  invited. 
Written  comments  are  due  no  later  than 
February  19, 1993. 

ADDRESSES:  Comments  or  suggestions 
should  be  sent  to:  N4r.  Robert  H.  Jones, 
Acting  Area  Manager,  Loveland  Area 
Office,  Western  Area  Power 
Administration,  P.O.  Box  3700, 
Loveland,  CO  80539,  (303)  490-7200. 
FOR  FURTTHER  INFORMATION  ON  THIS 
PROPOSED  ACTION,  CONTACT:  Rodney  D. 
Jones,  Environmental  Specialist, 
Loveland  Area  Office,  Western  Area 
Power  Administration,  P.O.  Box  3700, 
Loveland,  CO  80539,  (303)  490-7371. 
FOR  FURTHER  INFORMATION  ON  GENERAL 
DOE  FLOOOPLAIN/WETUNO 
ENVIRONMENTAL  REVIEW  REQUIREMENTS, 
CONTACT:  Carol  M.  Borgstrom,  Director, 
Office  of  NEPA  Oversight,  EH-25,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-4600 
or (800)  472-2756. 

SUPPLEMENTARY  INFORMATION:  Western  is 
proposing  to  replace  approximately  28.2 
miles  of  its  existing  Big  George-Carter 
Mountain  69-kV  transmission  line  in 
Park  County  and  Hot  Springs  County, 
Wyoming.  The  line  would  be  built  to 
115-kV  specifications  and  operated  at 
69-kV.  The  transmission  line  crosses  the 


floodplain  of  the  GreybuU  River,  and 
floodplains  of  its  tributaries.  In 
accordance  with  DOE  regulations  for 
compliance  with  floodplain  and 
wetlands  environmental  review 
requirements  at  10  CFR  part  1022.  DOE 
will  prepare  a  floodplain  and  wetlands 
assessment  for  the  proposed  action.  The 
floodplain  and  wetlands  assessment 
will  be  part  of  the  environmental 
assessment  (EA)  which  Western  is 
preparing  for  the  proposed  project  in 
accordance  with  the  National 
Environmental  Policy  Act.  A  floodplain 
statement  of  findings  will  be  included 
in  any  finding  of  no  significant  impact 
that  is  issued  following  the  completion 
oftheEA, 

Issued  at  Golden,  Colorado,  on  January  21, 
1993. 

William  H.  Qagett, 

Administrator. 

[PR  Doc.  93-2670  Filed  2-3-93;  8:45  am) 

BiLUNO  COOC  MSO-OI-M 


FEDERAL  COIMMUNICATIONS 
COMIMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

January  28, 1993. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service,  Inc.,  2100  M  Street,  NW.,  suite 
140,  Washington,  DC  20037  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission.  (202) 
632-7513.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Jonas  Neihardt,  Office  of 
Management  and  Budget,  Room  3235 
NEOB,  Washington.  DC  20503,  (202) 
395-4814. 

OMB  Number:  3060-0440. 
Tide:  Fee  Processing  Form. 
Form  Number:  FCC  Form  155. 
Action:  Extension  of  a  currently 

approved  collection. 
Respondents:  Individuals  or  households 

and  businesses  or  other  for-profit 

(including  small  businesses). 
Frequency  of  Response:  On  occasion 

reporting. 
Estimated  Annual  Burden:  16,000 

responses;  .166  hours  average  burden 

per  response;  2,656  hours  total  annual 

burden. 


Needs  and  Uses:  The  information 
contained  on  the  FCC  Form  155,  Fee 
Processing  Form,  is  used  by  the 
Commission's  lockbox  bank  (Mellon 
Bank,  Pittsburgh,  PA)  to  verify  that 
the  amount  remitted  by  the  payee  for 
Commission  services  or  licenses  is 
correct,  as  stated  on  the  FCC  Form 
155.  The  lockbox  bank  key  enters  the 
data  contained  on  the  FCC  Form  155 
to  provide  the  required  linkage 
between  the  deposit  and  the 
application  or  filing.  The  resulting 
data  base  is  electronically  transmitted 
to  the  FCC  daily  for  internal  control, 
audit,  management  planning  and 
reporting  purposes.  The  data  base, 
which  essentially  provides  a  record  of 
who  paid  what  fee  on  which  day,  and 
is  also  used  in  the  event  it  becomes 
necessary  to  refund  a  fee. 

Federal  Communications  Commission. 

Donna  R.  Seircy, 

Secretary. 

[FR  Doc.  93-2553  Filed  2-3-93;  8:45  am] 

MLUNG  COOE  1712-01-M 


Advisory  Committee  on  Advanced 
Television  Service;  Special  Partei 
Meeting 

The  time  of  the  meeting  of  the  Special 
Panel  of  the  Advisory  Committee  on 
Advanced  Television  Service  set  to 
convene  on  Monday,  February  8, 1993, 
at  the  Sheraton  Premiere  Hotel,  Vienna, 
Virginia,  has  been  changed.  The  Special 
Panel  will  convene  at  9  a.m.  (rather  than 
10  a.m.)  on  Monday. 

Any  questions  regarding  this  meeting 
should  be  directed  to  Robert  Hopkins  at 
(202)  828-3130  or  William  Hassinger  at 
(202) 632-6460. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

|FR  Doc.  93-2554  Filed  2-3-93;  8:45  am) 

BtUMO  CODE  CTia-OI-M 


Calvary  Educational  Broadcasting 
Networic,  Inc.  Applications,  etc. 

1.  The  Commission  has  before  it  the 
following  application  for  an  FM  station 
license  renewal: 


Applicant  Ctty,  and 
Sute 

FHeNo. 

MM 

Dockal 
No. 

Calvary  Educational 
Broadcasting  Net- 
wofK,  Inc.;  Poplar 
Bluft.  MO. 

BRED- 
891103UA 

92-122 

2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  application  has 


VI 
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been  designated  for  bearing  upon  tbe 
issues  set  forth  below. 

1.  To  determine  whether  Calvary 
Educational  Broadcasting  Network,  Inc 
violated  §  73.318  of  Commission's 
Rules.  47  CFR  73.318  ("FM  blanketing 
interference"),  and,  if  so,  the  nature  and 
extent  of  this  violation; 

2.  To  determine,  whether  Calvary  has 
misrepresented  facts  or  lacked  candor  in 
its  statements  to  the  Commission 
regarding  the  extent  and  success  of  its 
efforts  to  correct  the  blanketing 
interference  problems; 

3.  To  determine  whether  the 
licensee's  management  and  operation  of 
Station  KOKS  was  so  negligent,  careless, 
or  inept,  or  evidenced  such  disregard  for 
the  Commission's  rules,  that  it  cannot 
be  relied  upon  to  fulfil  the 
responsibilities  imposed  up>on  it; 

4.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
preceding  issues,  whether  or  not  grant 
of  the  subject  license  renewal 
application  would  serve  the  public 
interest,  convenience  and  necessity. 

3.  A  copy  of  the  complete  HDO  in  this 
proceeding  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Dockets  Branch  (room 
230),  1919  M  Street,  NW.,  Washington, 
DC.  The  complete  text  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor.  International 
Transcription  Services,  Inc.,  2100  M 
Street.  NW.,  Washington,  DC  20037. 
(Telephone  (202)  857-3800.) 

Federal  Communications  Commission. 

Danju  R.  Searcy, 

Secretary. 

IFR  Doc  93-2555  Filed  2-3-93;  8.45  am) 

BiujNO  CODE  tna-oi-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Assistant  Secretary  for 
Health 

Secretary's  Council  on  Health 
Promotion  and  Disease  Prevention; 
Notice  of  Reestabllshment 

Pursuant  to  Public  Law  92-643,  the 
Federal  Advisory  Committee  Act,  the 
Department  of  Health  and  Human 
Services  (DHHS)  announces  the 
reestablishment  by  the  Secretary  of  the 
Secretary's  Council  on  Health 
Promotion  and  Disease  Prevention. 

The  Committee  shall  advise  and  make 
recommendations  to  the  Secretary  and 
the  Assistant  Secretary  for  Health  on 
health  promotion  and  disease 
prevention  activities  and  on  the  national 
^r.als  and  objectives  to  enhance  the 


health  status  and  reduce  health  risks  for 
all  Americans. 

The  Committee  shall  terminate  on 
December  1, 1994,  imless  the  Secretary. 
DHHS  formally  determines  that 
continuance  is  in  the  public  interest. 

Dated:  fanuary  22, 1993. 
|.  Mkbael  McGinnis. 
Deputy  Assistant  Secretary  for  Heaith. 
Director,  Office  of  Disease  Prevention  and 
Health  Promotion. 
[FR  Doc.  93-2559  Filed  2-3-93;  8:45  am) 

BIUJNO  CODE  4160-17-M 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  H,  Public  Health  Service  (PHS). 
Chapter  HA  (Office  of  the  Assistant 
Secretary  for  Health),  of  the  Statement 
of  Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (DHHS)  (42  FR  61318. 
December  2, 1977,  as  amended  most 
recently  at  58  FR  107,  January  4, 1993 
is  amended  to  reflect  fiinctional  changes 
in  the  Office  of  Minority  Health  (OMH), 
Office  of  the  Assistant  Secretary  for 
Health,  to  improve  administrative 
management  responsiveness  in  support 
of  OMH  activities. 

Ofiice  of  the  Assistant  Secretary  for 
Health 

Under  Chapter  HA.  Office  of  the 
Assistant  Searetary  for  Health,  Section 
HA-20.  Functions,  under  Office  of 
Minority  Health  (HAM),  following  the 
statement  for  the  Division  of 
Community  Demonstrations  and 
Assistance  (HAM4),  delete  the  title  and 
statement  for  the  Division  of 
Management  Support  (HAMS),  and 
substitute  the  following: 

Division  of  Grants  Management  (HAMS) 

The  Division  of  Grants  Management  is 
responsible  for  all  business  matters 
associated  with  the  review,  negotiation, 
award,  and  administration  of  grants  and 
cooperative  and  interagency  agreements 
as  well  as  interpreting  grants 
administration  policies  and  provisions. 
The  Division:  (1)  Advises  and  assists  in 
developing,  implementing,  and 
evaluating  program  plans,  strategies, 
regulations,  guidelines,  procedures  and 
program  announcements;  (2)  provides 
consultation  and  technical  assistance  on 
grant  matters  and  procedvires  to  internal 
staff,  applicants  and  grantees;  (3)  serves 
as  the  central  point  for  distribution  and 
receipt  of  all  grant  applications, 
correspondence,  reports  and  related 
documents;  (4)  performs  cost  analyses 
and  negotiates  final  project  budget  on 
approved  grant  applications  prior  to 


award  to  determine  the  necessity, 
reasonableness,  allocability,  and 
allowability  of  the  amounts  in  the 
budget  in  accordance  with  applicable 
cost  principles;  (5)  issues  Notices  of 
Grant  Awards;  (6)  is  responsible  for  the 
postaward  administration  of  funded 
projects;  (7)  analyzes  individual  and 
total  financial  commitments,  forecasting 
future  obligations  and  identifying 
potential  lapses  of  appropriations  and 
status  of  Federal  funds  available  for 
eadj  program;  (8)  performs  monitoring 
of  grants  to  ensure  compliance  with 
grant  policies  and  sound  business 
practices;  (9)  performs  all  actions 
necessary  to  the  closeout  of  projects; 
(10)  maintains  general  program 
information  files  and  official  individual 
grant  files;  and  (11)  provides 
information  for  the  PHS  Grants 
Management  Information  System. 

Dated:  January  25, 1993. 
Audrey  F.  Manley, 

Acting  Assistant  Secretary  for  Health. 
[FR  Doc.  93-2560  Filed  2-3-93;  8:45  am) 

BH.UNO  COOC  41M-17-M 


Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  H.  Public  Heallh  Service  (PHS), 
Chapter  HA  (Office  of  the  Assistant 
Secretary  for  Health,  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Heallh  and  Human 
Services  (DHHS)  (42  FR  61318, 
December  2, 1977,  as  amended  most 
recently  at  57  FR  47107-08,  October  14. 
1992),  is  amended  to  revise  the 
functional  statements  to  reflect  more 
accurately  the  responsibilities  and 
activities  in  the  Office  of  Researdi  ** 

Integrity  (HAG)  and  to  retitle  the  , 
Division  of  Policy  (HAG2)  as  the 
Division  of  Policy  and  Education,  and 
the  Division  of  Research  Integrity 
Assurance  (HAG3)  as  the  Division  of 
Research  Investigations. 

This  notice  does  not  affect  the 
authority  of  the  Food  and  Drug 
Administration  to  conduct 
investigations  of  alleged  misconduct 
solely  involving  regulated  research. 

Ofiice  of  the  Assistant  Secretary  for  • 
Health 

Under  Chapter  HA,  Office  of  the 
Assistant  Secretary  for  Health,  HA-20. 
Functions,  after  the  statement  for  the 
Office  of  Research  Integrity  (HAG), 
delete  the  titles  and  statements  for  the 
Division  of  Policy  (HAG2)  and  the 
Division-of  Research  Integrity  Assurance 
(HAGS),  and  Insert  the  following: 
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Division  of  Policy  and  Education 
(HAG2) 

The  Director  and  staff:  (1)  Develop 
policies,  procedures,  and  regulations  for 
presentation  to  the  Advisory  Committee 
on  Scientific  Integrity  for  their  review 
and  recommendation  to  the  Assistant 
Secretary  for  Health  and  the  Secretary; 
(2)  administer,  review,  and  approve 
institutional  assurances  documents;  (3) 
administer  the  PHS  ALERT  system 
which  provides  pertinent  information 
on  research  misconduct  findings  and 
sanctions  to  PHS  awarding  officials;  (4) 
provide  administrative  and  program 
support  to  the  Advisory  Committee  on 
Scientific  Integrity;  (5)  develop  and 
implement  research  misconduct 
prevention  and  education  activities  in 
PHS  extramural  and  intramural 
programs;  (6)  coordinate  the 
dissemination  of  research  integrity 
policies,  procedures,  and  regulations; 
(7)  conduct  policy  analyses  and  studies 
to  improve  PHS  research  integrity 
policies  and  procedures,  including 
studies  requested  by  the  Advisory 
Committee;  and  (8)  coordinate  Freedom 
of  Information  (FOI)  and  Privacy  Act 
responsibilities  pertaining  to  research 
misconduct  issues. 

Division  of  Research  Investigations 
(HAG3) 

The  Director  and  staff:  (1)  Review  and 
monitor  investigations  conducted  by 
applicant  and  awardee  institutions;  (2) 
conduct  investigations  involving 
extramural  and  intramural  research 
programs  when  necessary;  (3)  develop 
findings  and  misconduct  and  proposed 
sanctions;  (4)  evaluate  investigations 
and  investigatory  findings  of  the 
applicant  and  awardee  institutions  and 
make  findings  of  misconduct  and 
propose  appropriate  sanctions;  (5)  assist 
the  Office  of  the  General  Counsel  (OGC) 
in  preparing  and  presenting  cases  for 
hearings  before  the  Research  Integrity 
Adjudications  Panel  of  the  DHHS 
Departmental  Appeals  Board;  (6) 
provide  information  on  PHS  policies 
and  procedures,  as  requested,  to 
researchers  who  have  made  an 
allegation  or  have  been  accused  of 
research  misconduct;  and  (7)  assure  that 
PHS  policies  and  procedures  are 
properly  implemented  in  intramural 
and  extramural  misconduct  cases. 

Section  HA-30,  Delegations  of  Authority 

All  delegations  and  redelegations  of 
authority  to  officials  of  the  Office  of 
Research  Integrity  that  were  in  effect 
prior  to  the  effective  date  of  this 
reorganization  and  are  consistent  with 
this  reorganization  shall  continue  in 
effect  pending  further  redelegation. 


Dated:  January  15, 1993. 
James  O.  Mason. 
Assistant  Secretary  for  Health. 
IFR  Doc.  93-2561  Filed  2-3-93;  8:45  am] 
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Centers  for  Disease  Control  and 
Prevention 

Childhood  Blood  Lead  Survelilanca 
Cooperative  Agraamant  Raclpient; 
Meeting 

The  National  Center  for 
Environmental  Health  (NCEH),  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
following  meeting. 

Name:  Meeting  of  CDC  Funded 
Childhood  Blood  Lead  Surveillance 
Cooperative  Agreement  Recipients. 

Times  and  Dates: 

8:30  a.m.-5  p.m.,  February  18, 1993. 

8:30  a.m.-12  noon,  February  19, 1993. 

Place:  CDC,  (Chamblee  Facility), 
Building  101,  Conference  room  1301, 
4770  Buford  Highway,  NE.,  Chamblee, 
Georgia  30341. 

Status:  Open  to  the  public,  limited 
only  by  space  available. 

Purpose:  This  meeting  will  provide 
the  recipients  of  CDC  Cooperative 
Agreement  funds  a  forum  to  review 
program  progress  and  discuss 
surveillance  issues  and  concerns. 

Matters  To  Be  Discussed:  Topics  to  be 
discussed  at  this  meeting  include  case 
definitions  and  data  fields  for  the 
National  Childhood  Blood  Lead 
Surveillance  System.  There  will  be  a 
demonstration  of  how  surveillance  data 
can  be  obtained  from  the  Systematic 
Tracking  of  Elevated  Lead  Levels  and 
Remediation  software  program 
developed  by  CDC. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Carol  Pertowski,  M.D.,  Childhood  Lead 
Poisoning  Prevention  Branch,  Division 
of  Environmental  Hazards  and  Health 
Effects  (F42),  NCEH,  CDC,  4770  Buford 
Highway,  NE.,  Chamblee,  Georgia 
30341,  telephone  404/488-7330. 

Written  comments  are  welcome  and 
should  be  received  by  the  contact 
person  no  later  than  February  11, 1993. 
Persons  wishing  to  make  oral  comments 
at  the  meeting  should  notify  the  contact 
person  in  writing  or  by  telephone  no 
later  than  close  of  business  February  11, 
1993.  All  requests  to  make  oral 
comments  should  contain  the  name, 
address,  telephone  number,  and 
organizational  affiliation  of  the 
presenter.  Depending  on  the  time 
available  and  the  number  of  requests  to 
make  oral  comments,  it  may  be 


necessary  to  limit  the  time  of  each 
presenter. 

Dated:  January  28, 1993. 
EhrmHily«r. 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

(PR  Doc  93-2617  Filed  2-3-93;  8:45  ami 
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Childhood  Lead  Polaoning  Pravantlon 
Program  Grantee  Worfcahop;  Meetlnga 

The  National  Center  for 
Environmental  Health  (NCEH),  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
following  workshop. 

Name:  CDC  Funded  Childhood  Lead 
Poisoning  Prevention  Program  Grantee 
Workshop. 

Times  and  Dates: 

9  a.m.-5  p.m.,  March  1-3. 1993. 

9  a.m.-12  noon,  March  4, 1993. 

Place:  Swissotel  Atlanta,  3391 
Peachtree  Road,  NE.,  Atlanta,  Georgia 
30326. 

Status:  Open  to  the  public,  limited 
only  by  space  available. 

Purpose:  The  primary  purpose  of  this 
workshop  is  to  provide  assistance  to 
CDC's  Childhood  Lead  Poisoning 
Prevention  grant  recipients  in 
addressing  program  development, 
assessment  and  evaluation  issues  and 
concerns. 

Matters  to  be  Discussed:  Topics  to  be 
discussed  include  information 
management,  program  evaluation,  new 
information  on  epidemiologic  studies  to 
support  program  activities,  and  training 
issues. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Dave  Forney,  Childhood  Lead  Poisoning 
Prevention  Branch,  Division  of 
Environmental  Hazards  and  Health 
Effects  (F42).  NCEH,  CDC,  4770  Buford 
Highway,  NE..  Chamblee,  Georgia 
30341,  telephone  404/488-7330. 

Written  comments  are  welcome  and 
should  be  received  by  tlie  contact 
person  no  later  than  February  22, 1993. 
Persons  wishing  to  make  oral  comments 
at  the  workshop  should  notify  the 
contact  person  in  writing  or  by 
telephone  no  later  than  February  22, 
1993.  All  requests  to  make  oral 
comments  should  contain  the  name, 
address,  telephone  number,  and 
organizational  affiliation  of  the 
presenter.  Depending  on  the  time 
available  and  the  number  of  requests  to 
make  oral  comments,  it  may  be 
necessary  to  limit  the  time  of  each 
presenter. 
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Dated:  January  28, 1993. 
Elvin  Hilysr, 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control  and  Prevention 
(CDCi. 
IFR  Doc  95-2619  Filed  2-3-93;  8:45  ami 
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Fenurid  Dosimetry  Reconstruction 
Project  Workst>op:  Public  Meeting 

Tb«  National  Center  for 
Environmental  Health  (NCEH).  Centers 
for  Disease  Control  and  Prevention 
(CDC),  and  the  Radiological 
Assessments  Corporation  announce  the 
following  meeting. 

Name;  Feraald  Dosimetry 
Reconstruction  Project  Workshop. 

Time  and  Date:  7  p.m.-9  p.m.. 
February  18.  1993. 

Place:  Sheralon  Springdale  Hotel. 
Paul  Weimer  Room,  11911  Sheraton 
Lane.  Springdale,  Ohio  45246. 

Status:  Open  to  the  public  for 
observation  and  comment,  limited  only 
by  space  available.  The  meeting  room 
accommodates  approximately  50 
people. 

Purpose:  Under  the  Memorandum  of 
Understanding  with  the  Department  of 
Energy  (DOE),  the  Department  of  Health 
and  Human  Services  has  been  given  the 
responsibility  and  resources  for 
conducting  analytic  epidemiologic 
investigations  of  residents  of 
communities  in  the  vicinity  of  DOE 
facilities  and  other  persons  potentially 
exposed  to  radiation  or  to  potential 
hazards  form  non-nuclear  energy 
production  and  use.  The  purpose  of  the 
workshop  is  to  review  the  Task  4  report. 
Environmental  Pathway  Analysis — 
Models  and  Validation  for  the  Femald 
Dosimetry  Reconstruction  Project,  and 
methods  for  calculating  radiation  doses 
to  the  public.  In  addition,  CDC's 
information  on  demographics  of  the 
Femald  area  from  1950  through  1990 
will  be  reviewed. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Ck>ntact  Person  for  More  Information: 
Paul  Renard,  Radiation  Studies  Branch. 
Division  of  Environmental  Hazards  and 
Health  Effects.  NCEH.  CDC.  4770  Buford 
Highway.  NE.,  (F-35).  Atlanta.  Georgia 
30341-3724.  telephone  404/488-7040. 

Dated:  January  28, 1993. 
Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination. 

Centers  for  Disease  Control  and  Prevention 

(CDC). 

IFR  Doc  93-2620  Filed  2-3-93.  8:45  ami 
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Fetal  Alcohol  Syndrome  (FAS) 
Prevention  Technical  Assistance 
Workshop  for  Cooperative  Agreement 
Recipients;  Meeting 

The  National  Center  for 
Environmental  Health  (NCEH).  Centers 
for  Disease  Control  and  Prevention 
(CDC),  announces  the  following 
meeting. 

Name:  Fetal  Alcohol  Syndrome  (FAS) 
Prevention  Technical  Assistance 
Workshop  for  Cooperative  Agreement 
Recipients. 

Times  and  Dates:  8  a.m.-4:30  pjn., 
February  18, 1993. 

8:30  a.m.-3:45  p.m..  February  19. 
1993. 

Place:  Holiday  Inn  Decatur 
Conference  Plaza,  130  Clairemont 
Avenue.  Decatur,  Georgia  30030. 

Status:  Open. 

SUPPLEMENTARY  INFORMATION:  The 
workshop  will  convene  a  group  of 
recipients  of  CDC  FAS  Prevention  and 
FAS  Research  Cooperative  Agreements, 
and  recipients  of  Disability  Prevention 
Program  Grants  with  FAS  project 
activities. 

FAS  is  a  birth  defect  syndrome  which 
is  the  most  common  environmental 
cause  of  mental  retardation.  Studies 
estimate  that  there  are  about  8,000  new 
cases  of  FAS  each  year,  even  though  the 
cause  has  been  known  since  the  early 
1970s.  Although  FAS  has  no  cure,  it  is 
preventable.  CDC  is  actively  involved  in 
research  on  the  prevalence  of  FAS  in 
different  populations,  epidemiologic 
risk  factors  associated  with  FAS. 
methods  for  identifying  specific  women 
at  risk  for  having  children  with  FAS. 
and  what  types  of  intervention  strategies 
will  be  most  successful  at  reducing  the 
incidence  of  FAS. 

Purpose:  The  primary  purpose  of  this 
workshop  is  to  provide  technical 
assistance  to  recipients  of  CDC 
cooperative  agreements  as  they 
implement  FAS  state  prevention  and 
FAS  prevention  research  programs.  The 
workshop  is  not  designed  to  provide 
general  information  on  FAS  or  FAS 
prevention. 

Contact  Person  for  Additional 
Information:  R.  Louise  Floyd.  D.S.N., 
Chief.  Fetal  Alcohol  Syndrome 
Prevention  Section.  Developmental 
Disabilities  Branch.  Division  of  Birth 
Defects  and  Developmental  Disabilities. 
NCEH.  CDC,  Mailstop  F-15,  4770 
Buford  Highway.  NE..  Atlanta.  Georgia 
30341-3724.  telephone  404/488-7370. 


Dated:  January  28. 1993. 
Elvin  Hilyar. 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 
IFR  Doc  93-2618  Filed  2-3-93:  8:45  ami 
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Heatth  Care  Financing  Administration 

Public  Information  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

AGENCY:  Heahh  Care  Financing 
Administration.  HHS. 

The  Health  Care  Financing 
Administration  (HCFA).  Department  of 
Health  and  Human  Services,  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
proposals  for  the  collection  of 
information  in  compliance  with  the 
Paperwork  Reduction  Act  (Public  Law 
96-511). 

1.  Type  o/Bequesf:  Extension;  Title  of 
Information  Co//ection:  In  formation 
Collection  Requirements — State  Plan 
Requirements  and  Other  Provisions 
Relating  to  Third  Party  Liability  (TPL) 
Programs;  Form  Number:  HCFA-R-122; 
Use:  These  requirements  allow  States  to 
exclude  specific  codes  from  the 
diagnosis  and  trauma  code  edits  if  the 
State  submits  documentation  to  HCFA 
to  substantiate  exclusion.  The  regulation 
also  imposes  some  provider 
requirements — States  are  required  to 
monitor  provider  compliance; 
Frequency:  On  occasion;  Respondents: 
State/local  governments;  Estimated 
Number  of  Responses:  55;  Average 
Hours  per  Response:  1 ;  Total  Estimated 
Burden  Hours:  55. 

2.  Type  o/fle^uest:  Extension;  Title  of 
Information  Collection:  Information 
Collection  Requirements  for  Requesting 
Cost  Avoidance  Waivers;  Form  Number 
HCFA-R-121;  l/se;  These  requirements 
allow  States  to  seek  and  obtain  waivers 
from  using  the  cost  avoidance  method  of 
claims  payment  when  a  third  party  is 
liable.  The  State  must  submit 
documentation  to  substantiate  that  it  is 
at  least  as  cost  effective  to  pay  claims 
and  seek  recovery  from  the  third  party 
as  it  is  to  "cost  avoid"  the  claims; 
Frequency:  On  occasion;  Respondents: 
State/local  governments;  Estimated 
Number  of  Responses:  35;  Average 
Hours  per  Response:  8;  Total  Estimated 
Burden  Hours:  280. 

3.  Type  of  Request:  New;  Title  of 
Information  Collection:  Visual  Display 
Terminal  (VDT)  Operators'  Eye  Car* 
Program;  Form  Numbers:  HCFA-81; 
Use:  The  form  is  needed  to  gather 


information  necessary  to  pnocess 
employees'  requests  to  participate  in  the 
VDT  Operator's  Eye  Care  Program.  Part 
of  the  form  will  be  completed  by  HCFA 
employees,  their  supervisors  and 
personal  eye  care  practitioners,  and 
opticians  contracted  to  provide  services 
to  HCFA;  Frequency: On  occasion; 
Respondents:  State/local  governments, 
individuals/households,  Federal 
agencies/employees,  and  small 
businesses/organizations;  Estimated 
Number  of  Responses:  200;  Average 
Time  per  Response:  4  minutes;  Tata! 
Estimated  Burden  Hours:  13. 

4.  Type  of  Request:  Revision;  Title  of 
Information  Collection:  Medicare/ 
Medicaid  Hospital  Swing-Bed  Survey 
Report  Form;  Form  Number:  HCFA- 
1537C;  Use:  In  order  to  participate  in 
the  Medicare  program  as  a  "swing-bed" 
hospital,  a  provider  must  meet  the 
Federal  standards.  This  form  will  be 
used  to  record  providers  compliance 
with  the  standards  and  report  this 
information  to  the  Federal  Government; 
Frequency:  Annually;  Respondents: 
State/local  governments;  Estimated 
Number  of  Responses:  1,500;  Average 
Hours  per  Response:  .25;  Total 
Estimated  Burden  Hours:  375. 

5.  Type  of  Request:  New;  Title  of 
Information  Collection:  Request  for 
Approval  as  a  Hospital  Provider  of 
Extended  Care  Services  (Swing-Bed)  in 
the  Medicare  and  Medicaid  Programs; 
Form  Number:  HCFA-605;  Use:  This  is 
a  facility  identification  and  screening 
form  to  be  completed  by  hospitals 
requesting  initial  approval  for  providing 
"swing-bed"  services  under  the  Federal 
Medicare  and  Medicaid  programs; 
Frequency:  One-time;  Respondents: 
Businesses/other  for  profit,  Federal 
agencies/employees,  non-proHt 
institutions;  Estimated  Number  of 
Responses:  1,500;  Average  Hours  per 
Response:  .25;  Total  Estimated  Burden 
Hours:  375. 

6.  Type  of  Request:  New;  Title  of 
Information  Co/yecf;on:  Evaluation  of 
Medicaid  Extension  Demonstration; 
Form  Number  HCFA-R-lbl;  Use:Th\s 
collection  consists  of  two  annual 
surveys  of  families  of  school  children  in 
Maine,  Florida,  and  Michigan  and  will 
evaluate  the  effectiveness  of  the 
Medicaid  extension  demonstrations, 
mandated  under  section  6407  of  OBRA 
1989,  to  increase  the  access  and  quality 
of  care  to  iminsured  children  under 
alternative  health  insurance  delivery 
models;  Frequency:  Annually; 
Respondents:  Individuals/households; 
Estimated  Number  of  Responses: 
10,400;  Average  Hours  per  Response: 
.0743?  Total  Estimated  Burden  Hours: 
773. 


7.  Type  of  Request:  Revision;  Title  of 
Information  Collection:  Questions  on 
Other  Insurance  Available  to  Medicare 
Beneficiaries — ^Medicare  Secondary 
Payer;  Form  Number:  HCFA-250-254; 
Use:  The  questionnaire  will  be  mailed  to 
all  new  Medicare  beneficiaries  to 
determine  if  there  is  other  insurance 
primary  to  Medicare.  These  forms 
extend  and  standardize  the  collection 
activity  previously  approved  and  will 
centralize  it  under  .one  contract; 
Frequency:  On  occasion;  Respondents: 
Individuals/households;  Estimated 
Number  of  Responses:  2.6  million; 
Average  Hours  per  Response:  .25;  Total 
Estimated  Burden  Hours:  650.000. 

8.  Type  of  Request:  New;  Titye  of 
Information  Collection:  Long  Term  Care 
Program  and  Market  Characteristics 
Study;  Form  Number:  HCFA-R-147; 
Use:  This  survey  will  collect  primary 
and  secondary  data  to  study  the  effects 
of  nursing  home  and  home  health  care 
characteristics  and  markets  for  Medicare 
and  Medicaid  services  in  50  States.  This 
effort  will  add  4  years  to  an  existing 
database  and  will  result  in  preparation 
of  a  public-use  database;  Frequency: 
Annually:  Respondents:  State/local 
governments;  Estimated  Number  of 
Responses:  51;  Average  Hours  per 
Response:  2.25;  Total  Estimated  Burden 
Hours:  115. 

9.  Type  of  Request:  Revision;  Title  of 
Information  CoWert/on;  Medicare 
Contractor  Administrative  Budget  and 
Cost  Reporting  System  Forms;  Form 
Numbers:  HCFA-1523, 1523A-G,  1524, 
1524A-G,  2580,  3258,  3259;  Use:  These 
forms  are  multi-use  financial 
management  forms  completed  by 
Medicare  intermediaries  and  carriers. 
This  revision  includes  an  additional 
schedule  covering  fraud  and  abuse 
activities.  HCFA  uses  the  information  to 
reimburse  the  intermediaries  and 
carriers  for  administrative  costs  and  to 
prepare  the  budget  for  the  upcoming 
year.  Frequency:  Annually/Quarterly/ 
Monthly;  Respondents:  Businesses/ 
other  for  profit  and  non-profit 
institutions;  Estimated  Number  of 
Responses:  1,470;  Average  Hours  per 
Response:  54.43;  Total  Estimated 
Burden  Hours:  80,016. 

Additional  Information  or  Comments: 
Call  the  Reports  Clearance  Office  on 
410-966-5536  for  copies  of  the 
clearance  request  packages.  Written 
comments  and  recommendations  for  the 
proposed  information  collections 
should  be  sent  directly  to  the  following 
address:  OMB  Reports  Management 
Branch,  Attention:  Allison  Eydt,  New 
Executive  O^ice  Building,  room  3208, 
Washington,  DC  20503. 


Dated:  JuHwy  21, 1993. 
WilUuDTolijr.lr^ 

Acting  Deputy  Administrator,  Health  Can 

Financing  Administration. 

(PR  Doc.  93-2557  Filed  2-3-93;  B:45  am] 
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Public  Infonnatlon  CoWectlon 
RequlremenU  Submitted  to  Vhm  Offic* 
of  Managenwnt  and  Budget  for 
Clearance 

AGENCY:  Health  Care  Financing 
Administration,  HHS. 

The  Health  Care  Financing 
Administration  (HCFA),  Department  of 
Health  and  Human  Services,  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
proposals  for  the  collection  of 
information  in  compliance  with  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511). 

1.  Type  of  Request:  New;  Title  of 
Information  Collection:  Long  Term  Care 
Program  and  Marii^et  Characteristics 
Study;  Form  Number:  HCFA-R-147; 
Use:  Results  of  this  study  will  permit 
HCFA  to  study  the  efkcts  of  nursing 
home  and  home  health  care 
characteristics  and  markets  for  Medicare 
and  Medicaid  services  in  50  States; 
Frequency:  Annually;  Respondents: 
State/local  govmnments;  Estimated 
Number  of  Responses:  51 ;  Average         ' 
Hours  per  Response:  1.56;  Total 
Estimated  Burden  Hours:  81. 

2.  Type  of  Request:  Extension;  Title  of 
Information  Collection:  Medicare 
Collection  of  Medical  Information  on 
Home  Health  Services;  Form  Number: 
HCFA-485-488;  Use:  These  forms  are 
used  by  Medicare  fiscal  intermediaries 
to  assure  that  reimbursement  is  made  to 
home  health  agencies  only  for  services 
that  are  covered  under  Medicare  Part  A 
or  B.  The  information  describes  the 
patient  and  level  of  medical  needs  and/ 
or  services  provided;  Frequency:  On 
occasion;  Respondents:  Businesses/ 
other  for  profit  and  small  businesses  or 
organizations;  Estimated  Number  of 
Responses:  10,988.500;  Average  Hours 
per  Response:  .25;  Total  Estimated 
Burden  Hours:  2,747,125. 

3.  Type  of  Request:  Extension;  Title  of 
Information  Collection:  Anntial  Report 
on  Home  and  Community-baaed 
Services  Waivers;  Form  Numbers: 
HCFA-372;  Use:  States  with  an 
approved  waiver  under  section  1915(c) 
of  the  Social  Security  Act  submit  Form 
HCFA-372  so  that  HCFA  can  (1)  verify 
that  State  assurances  regarding  waiver 
cost-effectiveness  are  met  and  (2) 
determine  the  waiver's  impact  on  the 
type,  amount,  and  cost  of  services 
provided  under  the  State  plan  and  the 
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welfare  of  recipients;  Frequency: 
Annually;  Respondents:  State/local 
governments;  Estimated  Number  of 
Responses:  127;  Average  Hours  per 
Response:  40;  Total  Estimated  Burden 
Hours:  5.080. 

4.  Type  of  Request:  New;  Title  of 
Information  Collection:  Medicaid 
Capitated  Managed  Care  Program  for 
Supplemental  Security  Supplemental 
Security  Income  (SSI)  Disabled;  Form 
Number:  HCFA-R-149;  Use:  The  results 
of  this  mail/telephone  survey  will 
permit  HCFA  to  examine  plans' 
experiences  to  determine  now  well 
managed  care  can  meet  the  needs  of  SSI 
disabled  adults  while  containing  costs; 
Frequency:  One-time;  Respondents: 
State/local  governments,  businesses/ 
other  for  profit,  non-profit  institutions, 
and  small  businesses/organizations; 
Estimated  Number  of  Responses:  139; 
Average  Hours  per  Response:  .75;  Total 
Estimated  Burden  Hours:  104. 

5.  Type  o/flequest:  Reinstatement; 
Title  of  Information  Collection:  HCFA 
Forms  and  Manuals  Order;  Fonn 
Number:  HCFA-1961;  Use:  This  form  is 
used  by  Medicare  intermediaries, 
carriers.  State  agencies.  Social  Security 
Administration,  and  End  Stage  Renal 
Disease  networks  to  order  Medicare/ 
Medicaid  forms  and  program  manuals 
from  HCFA;  Frequency:  Semi-annually: 
Respondents:  State/local  governments, 
businesses/other  for  profit,  non-profit 
institutions,  and  federal  agencies/ 
employees;  Estimated  Number  of 
Responses:  584;  Average  Hours  per 
Response:  3.983;  Total  Estimated 
Burden  Hours:  2.326. 

6.  Type  of  Request:  Reinstatement; 
Title  of  Information  Collection:  Health 
Maintenance  Organization  (HMO)  and 
Competitive  Medical  Flan  (CMP) 
National  Data  Reporting  Requirements 
(NDRR);  Fonn  Number:  HCFA-906;  Use: 
The  NDRR  provides  HCFA  with 
information  required  to  effectively 
monitor  and  evaluate  the  progress  and 
effectiveness  of  the  HMO/CMP  program 
and  to  seek  corrective  action  by  HMO/ 
CMPs.  as  appropriate.  This  ensures  the 
protection  of  Federal  investment  and 
enrolled  members  of  HMO/CMPs  and 
provides  statistical  data  for  continued 
regulation:  Frequency:  Quarterly: 
Respondents:  State/local  governments, 
businesses/other  for  profit  and  non- 
profit institutions;  Estimated  Number  of 
Responses:  1.007;  Average  Hours  per 
Response:  2.612;  Total  Estimated 
Burden  Hours:  2,630. 

7.  Type  o//?eguesf:  Reinstatement; 
Title  of  Information  Collection: 
Information  Collection  Requirements  in 
42  CFR  411.25,  411.32(c).  411.65(b)(2). 
and  489.20(f),  Medicare  Secondary 
Payer;  Form  Number:  HCFA-R-136; 


Use:  These  information  collection 
requirements  are  necessary  for  HCFA  to 
determine  situations  where  Medicare 
does  not  have  primary  responsibility  for 
paying  the  medical  expenses  of  a 
Medicare  beneficiary;  Frequency:  On 
occasion;  Respondents:  Individuals/ 
households  and  businesses/other  for 
profit;  Estimated  Number  of  Responses: 
11,845,835;  Average  Hours  per 
Response:  .033;  Total  Estimated  Burden 
Hours:  394,834  (reporting)  and  267,030 
(recordkeeping)  for  a  total  of  661,864. 

8.  Type  of  Request:  Revision;  Tjt7e  of 
Information  Collection:  Independent 
Rural  Health  Clinic/Federally  Qualified 
Health  Center  Cost  Report;  Form 
Numbers:  HCFA-222;  Use:  This  form  is 
used  by  independent  rural  health  clinics 
and  federally  qualified  health  centers  to 
report  their  health  care  costs  to 
determine  amounts  reimbursable  for  the 
services  furnished  to  Medicare 
beneficiaries;  Frequency:  Annually; 
Respondents:  Non-profit  institutions 
and  businesses/other  for  profit: 
Estimated  Number  of  Responses:  2,000; 
Average  Hours  per  Response:  10;  Total 
Estimated  Burden  Hours:  20,000 
(reporting)  and  80,000  (recordkeeping) 
for  a  total  of  100,000. 

9.  Type  of  Request:  Reinstatement; 
Title  of  Information  Collection: 
Outpatient  Rehabilitation  Provider  Cost 
Report;  Form  Number:  HCFA-2088; 
Use:  This  form  is  used  to  determine 
Medicare  reimbursement  for  outpatient 
services  rendered  to  Medicare 
beneficiaries;  Frequency:  Annually; 
Respondents:  Businesses/other  for 
profit:  Estimated  Number  of  Responses: 
2,050;  Average  Hours  per  Response:  10; 
Total  Estimated  Burden  Hours:  20,500 
(reporting)  and  184,500  (recordkeeping) 
for  a  total  of  205,000. 

Additional  Information  or  Comments: 
Call  the  Reports  Clearance  Office  on 
410-966-5536  for  copies  of  the 
clearance  request  packages.  Written 
comments  and  recommendations  for  the 
proposed  information  collections 
should  be  sent  directly  to  the  following 
address:  OMB  Reports  Management 
Branch,  Attention:  Allison  Eydt,  New 
Executive  Office  Building,  room  3208, 
Washington.  DC  20503. 

Dated:  December  29. 1993. 
William  Toby,  Jr., 

Acting  Deputy  Administrator,  Health  Care 
Financing  Administration. 
IFR  Doc.  93-2558  Filed  2-3-93;  8:45  ami 
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Indian  HeaKh  Service 

Ust  of  Recipients  of  Indian  Health 
Scholarships  Under  the  Indian  Health 
Scholarship  Program 

The  regulations  governing  Indian 
Health  Care  Improvement  Act  Programs 
(Pub.  L.  94-437)  provides  at  42  CFR 
36.334  that  the  Indian  Health  Service 
shall  publish  annually  in  the  Federal 
Register  a  list  of  recipients  of  Indian 
Health  Scholarships,  including  the 
name  of  each  recipient,  school  and 
tribal  affiliation,  if  applicable.  These 
scholarships  were  awarded  under 
authority  of  sections  102  and  104  of 
Public  Law  100-713,  the  Indian  Health 
Care  Amendments  of  1988  (25  U.S.C. 
1613-1613a). 

The  following  is  a  list  of  Indian 
Health  Scholarship  Recipients  for  Fiscal 
Year  1992: 
Aaberg,  Aaden-Elleph,  University  of 

Alaska,  Aleut 
Abe,  Winifred  Vivian,  University  of 

Phoenix,  Navajo 
Abeita,  Camila  Ann,  University  of  New 

Mexico,  Pueblo 
Abold,  Carol  Ann.  Colorado  State 

University,  Oglala  Sioux 
Aceveda,  Marcia  Lynn,  University  of 

Washington.  Navajo 
Adkison.  Dean  Wendell,  Loma  Linda 

University.  Aleut 
Akins.  Thea  Lorena.  Weber  State 

College,  Penobscot 
Albert,  Corrina  Dynalle,  New  Mexico 

State  University,  Pueblo 
Allard,  Stephanie,  North  Dakota  State 

Univ.,  Turtle  Mt.  Chippewa 
Allen,  Alana  Dawn,  Northeastern 

Oklahoma  A&M,  Cherokee 
Allen,  Phylomine,  University  of  South 

Dakota,  Turtle  Mt.  Chippewa 
AUick,  Albert  P.,  University  of 

Minnesota,  Turtle  Mt.  Chippewa 
Alstrom,  Gail,  Stanford  University, 

Alaska 
Anderson,  Channa  Lee,  Oklahoma  State 

University,  Creek 
Anderson,  Matthew  C,  Eastern 

Oklahoma  State  University.  Choctaw 
Anderson.  Raymond,  Phoenix  College, 

Navajo 
Antone,  Lucy  T.,  Pima  Community 

College,  Navajo 
Arkansas,  Carmen,  Appalachian  State 

University,  Cherokee 
Arkie,  Carolyn  Ann,  University  of  New 

Mexico,  Pueblo  of  Acoma 
Armijo,  Darlene  Jean,  Albuquerque 

Tech.  Vocational  Inst.,  Pueblo 
Armstrong,  Samantha  Dee,  Texas 
Women's  University,  Cherokee 
Arteaga,  Leta  M.,  University  of  North 

Dakota,  School  of  Med.,  Navajo 
Arviso,  Alberta,  Washington  State 
University,  Navajo 
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Arviso,  Angela  Mary,  Arizona  State 

University,  Navajo 
Atkins,  Shanun  Micaela,  Colorado  State 

University,  Kiowa 
Auten,  Krista  Renae,  East  Central 

Oklahoma  State  University,  Choctaw 
Azure,  Joan  Marie,  Belcourt  Community 

College,  Turtle  Mt.  Chippewa 
Azure,  )oette  D.,  University  of  North 

Dakota,  Turtle  Mt.  Chippewa 
Azure,  Lane  Alan,  University  of  North 

Dakota,  Turtle  Mt.  Chippewa 
Baker,  Biron  Dale,  University  of  North 

Dakota,  Three  Affiliated 
Baloo,  Mary  Ann,  University  of  New 

Mexico,  Navajo 
Bancn^.  Tiina  Ann,  University  of 

Colorado,  Navajo 
Barlow,  Alien,  San  Juan  College,  Navajo 
Barnes,  Mannix  Deroin,  University  of 

Oklahoma,  Dental  School,  Kiowa 
Bamett,  Frank,  University  of 

Washington,  School  of  Soc.  Work, 

Alaska 
Bamett,  Ronald  Ray,  Boston  University, 

School  of  Medicine,  Creek 
Bartlatt,  Onna  Mae,  University  of  North 

Dakota,  Rosebud  Sioux 
Bartmess,  Valene  N.,  University  of 

Oklahoma,  Hlth.  Sci.  Center,  Creek 
Bartolaba,  Miguela  Mae,  University  of 

Alaska,  Alaska 
Beard,  Candls  Lesley,  University  of 

Oklahoma,  Chickasaw 
Beauvais,  Rc^rt  James,  University  of 

Hawaii,  Rosebud  Sioux 
Becenti,  Roland.  Northran  Arizona 

University,  Navajo 
Beets,  Billy  Conn,  University  of 

Minnesota,  Cherokee 
Begay,  Adriann  Westine,  University  of 

North  Dakota,  Navajo 
Begay,  Angela  Ann,  Kansas  Newman 

College,  Navajo 
Begay,  Carol  Jean,  Ft.  Lewis  College, 

Navajo 
Begay,  Elsie.  University  of  Albuquerque, 

Navajo 
Begay,  Lelia.  Northern  Arizona 

University,  Navajo 
Begay,  Melinda  Rose.  San  Juan  College, 

Navajo 
Begay,  Morris  Wayne,  University  of 

New  Mexico,  Navajo 
Begay,  Tina  Rae,  University  of  Arizona, 

Navajo 
Begay.  Tommy  Kenneth,  University  of 

Arizona,  Navajo 
Belgarde,  Clayton  M.,  University  of 

Minnesota,  Turtle  Mt  Chippewa 
Belgarde,  Patrick  Edward,  North  Dakota 

State  University,  Chippewa 
Bell,  Whitney  Merle,  University  of 

North  Dakota,  Three  AffiUated 
Benally,  Belinda  Jane,  Arizona  State 

University,  Navajo 
Benally,  Cheryl  Lynn.  University  of 

Arizona,  Navajo 
Bender,  Darlyn-Luree,  University  of 

Mary,  Cheyenne  River  Sioux 


Benn,  Denise  Michelle,  Hinds 

Community  College,  Mississippi 

Choctaw 
Berry,  Tamara  Jean  Dillon,  Abilene 

Christian  University,  Cherokee 
Berryhill,  Wayne  Edward,  University  of 

Minnesota,  Creek 
Bethel,  Dennis  Wayne.  University  of 

California,  Alabama-Quassarte 
Bia,  Claira,  Western  New  Mexico 

University,  Navajo 
Billedeaux,  Mary-Jane,  Salish  Kootenai 

College,  Confederated  Salish 
Billie,  Sharon  Lynn,  Northern  Arizona 

University,  Navajo 
Billy.  Julie  Ann.  University  of  Utah. 

Navajo 
Binford,  Josephine  J.,  Incarnate  WcHd 

College,  Pueblo  of  San  Juan 
Bird,  Evelyn  Catherine,  University  of 

California,  Tobono  O'Odham 
Birdinground  Hogan,  Valerie  Suzette, 

University  of  Osteo  Med.,  Crow 
Bimey,  Debra  Lynn,  Oklahoma  Baptist 

University,  Creek 
Bitselley.  Wendolyn.  Northern  Arizcma 

University,  Navajo 
Blackwater,  Mariene,  Mesa  Community 

College,  Navajo 
Blackwater,  Norma,  University  of  North 

Dakota,  Navajo 
BlemmeL  Kimberly  Marie. 

Southwestern  State  College, 

Chickasaw 
Blue,  Donald  Ray,  East  Central 

Oklahoma  State  University,  Lumbee 
Blue,  Joanne  Cecile,  University  of  North 

Dakota,  Turtle  Mt.  Chippewa 
Blue,  Joleen  Renee,  Bemidji  State 

University,  Bad  River  Band 
Blue,  Virginia  Pamela,  University  of 

North  Dakota,  Turtle  Mt.  Chippewa 
Bluehouse,  Orpha  Eleanor,  Phoenix 

College,  Navajo 
Bluehouse,  Sandra  Carolene,  New 

Mexico  State  University,  Navajo 
Bogdanski,  Matilda  Catherine, 

University  of  Washington,  Alaska 
Bormann,  Teresa  Jo,  University  of  South 

Dakota,  Oglala  Sioux 
Boyle,  John  William,  University  of 

Oklahoma,  Cherokee 
Bradley-Faherty,  Margaret  Marie, 

University  of  New  Mexico,  Cherokee 
Braziel,  Holly  Jean,  Oklahoma  Baptist 

University,  Chickasaw 
Brewster,  Cindy  Lou,  Northeastern 

Oklahoma  State  University,  Cherokee 
Brings,  Terra  Beth,  Huron  College, 

Lower  Brule  Sioux 
Brock,  Tammy  Sue.  University  of 

Central  Oklahoma.  Choctaw 
Brown,  Emmeline  Cail,  Salish  Kootenai 

College,  Crow 
Brown,  Freddie  Herman,  University  of 

Utah.  Navajo 
Brown,  Heather  Dawn,  Oklahoma  State 

University,  Choctaw 
Brown,  Valerie  Lee,  University  of  N<»th 

Dakota,  Cherokee 


Brown.  Ella  Mae.  University  of 

Minnesota,  Turtle  Mt.  Chippewa 
Bruce,  Roger  Allen,  University  of 

Washington,  Turtle  Mt  Chippewa 
Bruce,  Wendell,  North  Dakota  State 

Coll.  of  Sci..  Turtle  Mt  Chippewa 
Buchanan.  Sharyn  Rose,  Oklainoma 

University  Health  Science. 

Winnebago 
Buckley.  Erica  Dawn,  Bacone  College, 

Creek 
Burdette-Stevens,  Brenda,  Phoenix 

College,  Apache 
Bumette.  Ronald,  Ariztma  State 

University,  Apache 
Butler,  Georgia- Ann,  Oklahoma 

University  Hlth.  Sci.  Cent..  Oierokee 
Butler,  Sherry  L.,  Oklahoma  Baptist 

University,  Cre^ 
Bynun.  Daniaece  Michelle,  California 

State  University,  Choctaw 
Caley,  Jean  Karen,  University  of  Alaska, 

Alaska 
Calf  Looking,  Patrick  Faron,  University 

of  Montana,  Blackfeet 
Campbell  Abrahamson,  Lucinda  J., 

Washington  Slate  University,  Spokane 
Canyon,  Sam,  California  State,  Fresno, 

Navajo 
Carlson,  Gwendolyn  Ann,  Alderson- 

Broaddus  College,  Aleut 
Carmona,  Happy  Elizabeth,  University 

of  New  Mexico,  Omaha 
Carpenter,  James  Spencer,  University  of 

Minnesota,  Yankton,  Sioux 
Carpenter,  Julie  Camille,  Oklahoma  City 

University,  Chickasaw  Nation 
Carpenter,  Michael  K.,  Oklahoma  City 

Community  Coll.,  Choctaw  Nation 
Carpio,  Jean  Marie,  University  of  New 

Mexico,  Pueblo  of  Laguna 
Cartier.  Michelle  R..  Northern  Montana. 

Sisseton-Wahpeton  Sioux 
Castillo,  Christine  M.,  New  Mexico  State 

University,  Pueblo  of  Acoma 
Casuse,  Nijoni,  University  of  New 

Mexico,  Navajo 
Cavanaugh,  Mary  E.,  University  of  North 

Dakota,  Devils  Lake  Sioux 
Cayatineto,  Barbara  A.,  University  of 

New  Mexico,  Navajo 
Chacon,  Gayle.  University  of  New 

Mexico,  Navajo 
Champagne,  Violet  L.,  Northern 

Montana  College,  Chippewa 
Chavez,  Virgil  Thompson.,  San  Juan 

College,  Navajo 
Chavis,  Karen  Benetta,  University  of 

North  Carolina,  Lumbee 
Cheama,  Marvelyn,  College  of  Santa  Fe. 

Zuni 
Cheatwood,  Dcu-la  Jo,  East  Central 

Oklahoma  State,  Creek  Nation 
Christensen,  Eric  James,  Univwsity  of 

Nevada,  Navajo 
Clanton,  Marc  Anthony,  University  of 

Denver,  Cherokee  Nation 
Claw.  Carol  Jean,  Western  New  Mexico. 

Navajo 
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Claymore-Lahammer,  Vickie  M.,  U  of 

South  Dakota,  Cheyenne  River  Sioux 
Click.  Rodney  Ellis,  Northeastern 

Oklahoma  State.  Cherokee  Nation 
Cobb,  Stephen  W.,  University  of 

Minnesota,  Cherokee  Nation 
Coby  Roa.  Celestine  Rosetta,  Boise  State 

University,  Shoshone-Paiute 
Collins,  Gloria  Ann,  Utah  State 

University,  Assiniboine  and  Sioux 
Cooeyate,  Norman  James,  University  of 

New  Mexico,  Zuni 
Cooper,  Casey  M.,  Gardner-Webb 

College,  Eastern  Band  of  ChercJcee 
Cooper,  Tina  Marie,  University  of 

Oklahoma,  Chickasaw  Nation 
Coplin,  Michael  Paul,  East  Central 

Oklahoma,  Chickasaw  Nation 
Corbine,  David  P.,  University  of  North 

Dakota,  Turtle  Mt.  Chippewa 
Correa,  Jolene  M.,  Albuquerque  Tech. 

Vocational  hist..  Pueblo-Laguna 
Cox,  Ann  Marie,  University  of 

Oklahoma,  Comanche 
Cox,  Daniel  R.,  Northeastern  State 

University,  Mississippi  Choctaw 
Crank.  Ernestine,  Regis  University, 

Navajo 
Crawford,  Lois  A.,  University  of  North 

Dakota,  Sisseton-Wahpeton 
Crouch.  J.  Kase  Mathis.  Murray  State 

College,  Confederated  Salish 
Cruz,  Brenda  Paniagua,  Western 

Carolina  University,  Eastern  Cherokee 
Cummings-Wero,  Maeuneka,  Northern 

Arizona  University,  Navajo 
Curley,  Sherwin,  University  of  Arizona, 

Navajo 
Daniel,  Sidney  B.,  Southwestern  State 

College.  Creek  Nation 
Darwin,  Donovan,  University  of  New 

Mexico,  Navajo 
Darwin.  Wilbert,  University  of  New 

Mexico,  Navajo 
Daugherty,  Christine  M.,  Bunker  Hill 

Community  College,  Potawatomi 
Dauphinais,  James  B.,  University  of 

North  Dakota,  Turtle  Mt.  Chippewa 
Davis,  Aaron,  Southwestern  Indian 

Polytechnic  histitute,  Navajo 
Davis,  Carmelita,  University  of  New 

Mexico,  Navajo 
Davis,  Celeste  Lenore,  East  Central 

Oklahoma  State,  Chickasaw  Nation 
Davis,  Darryl  Adam,  University  of  New 

Mexico,  Navajo 
Davis,  Debra  Ann,  University  of 

Oklahoma,  Delaware 
Davis.  Jacqueline  M.,  Minot  State 

College.  Turtle  Mt.  Chippewa 
Davis,  Mitchell  Ryan,  Boston 

University,  Cherokee 
Davis,  Rita  Ann,  University  of  North 

Dakota,  Turtle  Mt.  Chippewa 
Day,  Danielle,  D.,  North  Dakota  State 

University,  Minnesota  Chippewa 
Deal,  Kellie  R.,  Cheyenne  River  Lakota, 

Cheyenne  River  Sioux 
Dehaas-McLaughUn,  Dolores,  Carroll 

College,  Standing  Rock  Sioux 


Deitz,  Sherri  Ann,  University  of 

Arizona,  Navajo 
Deloache,  Christopher  Sarrett. 

Oklahoma  State  University,  Choctaw 
Delorme,  Angelynn,  University  of 

Portland,  Turtle  Mt.  Chippewa 
Demontigny,  Myra  Ann.  University  of 

North  Dakota,  Turtle  Mt.  Chippewa 
Denny,  Roberta  Ann,  New  Mexico  State 

University,  Cheyenne-Arapaho 
Descheny,  Maybelle  H.,  Weber  State 

University,  Navajo 
Detsoi-Smiley,  Pamela  Jean,  University 

of  New  Mexico,  Navajo 
Dewey,  Mary  Joan,  Phoenix  College.  San 

Carlos  Apache 
Dial,  Comelious,  University  of  North 

Carolina,  Lumbee 
Dickson,  Jeffrey  Todd.  East  Central 

Oklahoma  State,  Choctaw 
Dillard,  Denise  Anne,  Colorado  State, 

King  Island  Native 
Dixon,  Eric,  University  of  Arizona, 

Navajo 
Dolezal,  Colette  A.,  University  of  South 

Dakota,  Cheyenne  River  Sioux 
Doney-Sibley,  Doral  Lee,  Northern 

Montana.  Assiniboine 
Douville,  Robert  Carl,  Mount  Marty 

College,  Oglala  Sioux 
Ducheneaux,  Lorelei  D.,  Cheyenne  River 

Lakota,  Cheyenne  River  Sioux 
Dugaqua,  Elizabeth-Ann,  Pennsylvania 

State  University,  Alaska 
Dumontier.  Timothy  A.,  University  of 

Southern  California,  Kootenai 
Duran,  Thomas  Charles.  University  of 

Colorado,  Southern  Ute 
Eagle,  Gloria  Jean,  University  of 

Colorado,  Three  Affiliated 
Earl,  Leah  Renee,  Arizona  State 

University,  Navajo 
Eddins.  Paul  Eugene.  University  of  New 

Mexico,  Navajo 
Ellick,  Virginia  M.,  Rogers  State  College, 

Cherokee 
Elson,  Susan  E.,  Arizona  State 

University,  Minnesota  Chippewa 
Emerson,  Nathan  Daniel,  University  of 

Arizona,  Navajo 
Emmons,  Marlene  Rose,  Grand  Canyon 

College,  Navajo 
Erdrich,  Angela  M.,  Dartmouth  Medical 

School,  Turtle  Mt.  Chippewa 
Erdrich,  Liselotte  A.,  Mankato  State 

University,  Turtle  Mt.  Chippewa 
Equiro.  Jennifer  G.  Azure,  University  of 

Washington.  Thngit  k  Haida 
Etsitty,  Annette  Florine.  Northern 

Arizona  University.  Navajo 
Etsitty,  Edison  Virgil.  Weber  State 

College,  Navajo 
Factor,  Patrick  Ryan.  University  of 

Oklahoma,  Creek  Nation 
Finley,  Jennifer,  Eastern  Washington 

University.  Confederated  Tribes 
Finley,  Tina  Dionne,  Oklahoma  City 

Community  College,  Choctaw  Nation 
Fiorello,  Albert  Bruno,  SUNY  at  Buffalo, 

Cherokee  Nation 


Fitzpatrick,  Robin  Dawn,  University  of 

Oklahoma.  Crow-Montana 
Fixico,  Margaret  Michelle,  Arizona  State 

University,  Hopi 
Flansburg,  Julie  Rose,  Northern 

Montana  College,  Chippewa-Cree 
Foode,  Gale  Beth,  University  of  Alaska, 

Eyak  Village 
Foster,  Erica  Diane,  College  of  Dentistry, 

Dallas,  Navajo 
Fox,  Frederick  Wayne,  Mary  College, 

Three  Affiliated 
Fox,  Valerie  Louise,  Mayo  Medical 

School.  Minnesota  Chippewa 
Fralinger,  Jack  Bruce,  University  of 

Minnesota,  Washoe 
Francis,  Michael,  Northern  Arizona 

University,  Navajo 
Francisco-Montoya,  Juanita  Rose, 

University  of  Phoenix,  Navajo 
Frank,  Colleen  Lou,  Phoenix  College, 

Navajo 
Fry,  Michael  Allen,  Dartmouth  Medical 

School,  Cherokee  Nation 
Fryrear,  Janette  Elaine,  University  of 

Arizona,  Chickasaw  Nation 
Fuson,  Elizabeth,  Northern  Arizona 

University,  Navajo 
Gamble,  Bemadean,  University  of  New 

Mexico,  Navajo 
Gamenez,  Ragene  Ann,  Northern 

Arizona  University,  Navajo 
Gamett,  Zona  L.,  Pacific  Lutheran 

University,  Minnesota  Chippewa 
Garrison,  Chad  M..  University  of 

Oklahoma  Dental  School,  Cherokee 
Gatzman,  Sidney  Joseph,  Langston 

University,  Choctaw  Nation 
George,  Shgen-Doo-Tan,  University  of 

Puget  Sound,  Tlingit  &  Haida 
Ghahate,  Alvera  Jean,  University  of  New 

Mexico,  Zuni 
Gibbons,  Philip  Jeffre  Y,  Connors  State 

College,  Cherokee  Nation 
Gilbert,  Barbara  Louise,  University  of 

Hawaii,  Spokane  Tribe 
Gilham,  Quentin  Edward,  Eastern 

Montana  College,  Blackfeet 
Given,  Janis  Marie,  University  of 

Washington,  Port  Gamble  Tribe 
Gleason,  Traci,  Stanford  University, 

Navajo 
Goebel,  Yolanda  C,  East  Central 

Oklahoma  State  University,  Choctaw 
Gorman,  Marianita  E.,  University  of 

New  Mexico,  Navajo 
Goumeau,  Colleen,  North  Dakota 

College  of  Sci.,  Turtle  Mt.  Chippewa 
Goumeau,  Jessica,  University  of  North 

Dakota.  Turtle  Mt.  Chippewa 
Goumeau.  Lori  Ann.  University  of 

North  Dakota.  Turtle  Mt.  Chippewa 
Goumeau,  Marlene  M.,  University  of 

North  Dakota.  Oglala  Sioux 
Goumeau,  Ronald  P.,  University  of 

South  Dakota,  Turtle  Mt.  Chippewa 
Grant,  Lome  B.,  Salish-Kootenai 

Community  College,  Ft.  Belknap 
Grant.  Suzanne  F.,  University  of  North 

Dakota,  Turtle  Mt.  Chippewa 
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Gray,  Thomas  K..  University  of  North 

D^ota,  Confederated  Salish 
Grayson,  Wilhelimena  L.,  University  of 

New  Mexico,  Navajo 
Green,  Ellen  Louise,  Oklahoma  State 

University,  Choctaw  Nation 
Greenhagen,  Henrietta  V.,  Penn  Valley 

Community  College,  Cherokee 
Griggs,  Roger  Lee,  Uiniversity  of 

Arizona,  White  Mt.  Apache 
Grinnell,  Regina,  East  Central  Oklahoma 

State  University,  Sac  &  Fox 
Gust,  Jarvis  J.,  Rocky  Mountain  College, 

Crow 
Gustafson,  Janice  K.,  Northland  College, 

Red  Cliff  of  Lake  Superior 
Guy,  Kim  Rayna,  Portland  State 

University,  Cherokee  Nation 
Guzman,  Angela,  Mesa  Community 

College,  Navajo 
Hagans,  Melanie  C,  University  of  North 

Carolina,  Lumbee 
Halfred,  Franklin  Darcy,  Cheyenne 

River  Lakota,  Cheyenne  River  Sioux 
Hamilton,  Rose,  California  School  of 

Professional  Psychology,  Chitina 
Hammonds,  Tina  Marie,  Boston  School 

of  Medicine,  Lumbee 
Hanks,  Dawn  Marie,  University  of 

Maryland,  Standing  Rock  Sioux 
Hansen,  Anamarie-June,  Oregon 

Institute  of  Technology,  Aleut 
Hardin,  Christina,  Peace  College, 

Lumbee 
Hardy,  Joseph,  University  of  New 

Mexico,  Navajo 
Hardy,  Katharine  Ann,  Northern 

Arizona  University,  Navajo 
Harhut.  Michael  A.,  University  of 

Michigan  Dental  School,  Eskimo 
Harris,  Lucinda  T,  University  of  New 

Mexico,  Fort  Belknap-Montana 
Harris,  Richard,  University  of  Osteo. 

Medicine,  Kiowa 
Harrison,  Wendy  L.,  Southwestern 

Oklahoma  State,  Chickasaw 
Hart,  Cristina  L.,  University  of 

Oklahoma,  Cheyenne-Arapaho 
Hartin,  Kara,  University  of  Oklahoma 

Health  Science  Cent.,  Chickasaw 
Hastings,  Joannie  R.,  Northern  Arizona 

University,  Navajo 
Hastings,  Vema  Susan,  Northland 

Pioneer  College,  White  Mt.  Apache 
Hately,  Mari  Carlin,  Stanford 

University,  Alaska 
Hattie,  Daryl  Faith,  University  of  New 

Mexico,  Zuni 
Hawkins,  Nancy,  Minnesota  School  of 

Professional  Psychology,  Chippewa 
Haycock-Whitehair,  Lorraine,  Colorado 

State  University,  Navajo 
Hayes,  Robert  Wayne,  Rose  State 

College,  Chickasaw  Nation 
Heffington,  Jina  Suzette,  Lynchburg 

General  Hospital,  Choctaw  Nation 
Hendren,  Florence  Velma,  University  of 

New  Mexico,  Navajo 
Henry,  Daniel  James,  University  of 

North  Dakota,  Turtle  Mt.  Chippewa 


Henshaw,  Aubrey  Judson,  University  of 

Oklahoma,  Cherokee  Nation 
Heredia,  Joyce  Christine,  University  of 

New  Mexico,  Zuni 
Herrod,  Jon  David,  University  of  Kansas, 

Cheyenne-Arapho 
Hicks,  Kimberlee  Rujuan,  Northeastern 

State  University,  Creek  Nation 
Highfield,  Cynthia  S.,  East  Central 

Oklahoma  State  Univ.,  Chickasaw 
Hill,  Virginia  Ann,  San  Diego  State, 

Tonawanda  Band  Seneca 
Hillaire,  Carla  Rae,  University  of  North 

Dakota,  Lummi 
Hogner,  David  Adam,  Western  Carolina 

University,  Creek  Nation 
Honawa-Rhoads,  Eliza,  Southwestern 

Oklahoma  State  Univ.,  Cherokee 
Houston,  Gloria  Sue,  Bacone  College, 

Cherokee,  Nation 
Hoverson,  Brenda  L.,  University  of 

North  Dakota,  Turtle  Mt.  Chippewa 
Howe,  Wilford,  University  of  New 

Mexico,  Navajo 
Howell,  Kelly  Lynn,  Oklahoma 

University  Health  Science  Center, 

Caddo 
Hubbard,  Joseph  H.,  University  of 

Arizona,  Navajo 
Hudson,  Dana  Noel,  University  of 

Oklahoma,  Kiowa 
Hunter,  Terry  Lynn,  University  of 

Oklahoma,  Kiowa 
Ignace,  Lyle  Anthony,  University  of 

Minnesota,  Coeur  D'Alene 
Iron  Moccasin,  Brian  Aquilar,  Northern 

Arizona  University,  Navajo 
Isburg,  Anthony,  South  Dakota  Sch.  of 

Mines  &  Tech.,  Crow  Creek  Sioux 
Ivey,  Jimmy  Don,  East  Central 

University,  Chickasaw  Nation 
Jackson,  Debra  T.,  Clark  State 

Community  College,  Shoshone* 

Bannock 
Jackson,  SheiU,  Clackamas  Community 

College,  Confederated-Yakima 
Jacobs,  Rhoda  Mae,  Oglala  Lakota 

College,  Oglala  Sioux 
Jake,  Kirsten  Leigh,  University  of 

Oklahoma,  Pawnee 
Jarvis,  David  Lloyd,  University  of 

Washington,  C^ge 
Jenkins,  Holly  S.,  East  Central 

Oklahoma  State  University,  Cherokee 
Jenkins,  Jeffery  Lee,  University  of 
.    Oklahoma,  Cherokee 
Jensen,  Carmen  Sue,  Colorado  State 

University,  Oglala  Sioux 
Jim,  Cephia  K.,  University  of  New 

Mexico,  Navajo 
John,  Wendy  Theo,  University  of 

Hawaii,  Seneca  Nation  of  New  York 
Johnson,  Brian  Lee,  Northeastern  State 

University,  Choctaw 
Johnson,  Britt  Shannon,  University  of 

Oklahoma,  Choctaw 
Johnson,  Muma  Mae,  University  of  New 

Mexico,  Navajo 
Jondreau,  Michelle  Marie,  University  of 

California,  Keweenaw  Bay 


Jones,  Catherine  Jeanne,  Rogers  State 

College,  Onondaga 
Jones,  Denise  Dawn,  University  of  New 

Mexico,  Navajo 
Jones,  Stella  Marie,  Wichita  State 

University,  Creek 
Jones-Ingram,  Deanna  Eileen,  Missouri 

Southern  State,  Cherokee 
Jordan,  Florence  Mary,  San  Juan 

College,  Navajo 
Judson,  Susan  Beulah,  University  of 

Maine,  Penobscot 
Jumping-Eagle,  Sara  Juanita,  University 

of  North  Dakota,  C^lala 
Juvinel,  Loma  Tuanda,  Everett  Comm. 

College,  Confederated-Yakima 
Kasier,  Eric  K.,  University  of  Alaska, 

Ponca 
Kalectaca,  David,  Arizona  State 

University,  Navajo 
Kasey,  Ida  Lee,  Grand  Canyon  College. 

White  Mt.  Apache 
Keeto,  Alberta  Marie,  Glendale 

Community  College,  Navajo 
Kelly,  Dawn  Aileen,  Northeastern  State 

University,  Cherokee 
Kent,  Lawanda  Gail,  Northern 

Oklahoma  College,  Ponca 
Keplin,  Sherry  Lee,  University  of  North 

Dakota,  Turtle  Mt.  Chippewa 
Kester,  Shelly  Jo,  Southwestern 

Oklahoma  State  University,  Cherokee 
Kezar,  Kristina  Signe,  Montana  State 

University,  Ft.  Belknap-Montana 
Kiddie,  Lisa  Louise,  Bacone  College, 

Cherokee 
Kie,  Luanda  P.,  Albuquerque  Tech. 

Vocational  Institute,  Pueblo-Laguna 
King,  Katharine  R.,  New  Mexico 

Highland  University,  Navajo 
King,  Larry  Joe,  University  of  New 

Mexico,  Navajo 
Krause,  Robin  Einest,  Stanford 

University  School  of  Medicine,  Creek 
LaPlant,  Henrietta,  Carroll  College, 

Blackfoot 
Lacroix,  Castle  Renee,  South  Dakota 

State  University,  Rosebud  Sioux 
Lacroix,  Joe  Mathe,  University  of  North 

Dakota,  Devils  Lake  Soiux 
Lafferty,  Dennis  Allen,  Santa  Fe 

Community  College,  Creek  Nation 
Lamar,  Regina  Ann,  University  of 

Oklahoma,  Blackfeet 
Lambert,  Angela  Marie,  Western 

Carolina  University,  Eastern  Cherokee 
Larocque,  Brian  A.,  University  of  North 

Dakota,  Turtle  Mt.  Chippewa 
Laroque,  Michael  J.,  University  of  North 

Dakota,  Turtle  Mt.  Chippewa 
Lasbley,  Joseph  Grant,  St.  Louis 

University.  Chickasaw 
Latray,  James  Eldon,  Montana  State 

University,  Blackfeet 
Laverdure-Bemard,  Adrienne,  Univ.  of 

No.  Dak.,  Turtle  Mt.  Chippewa 
Lawrence,  Lynnae  S.,  Arizona  State 

University,  Pueblo  of  Sandia 
Lawson-Wesley,  Carol  J.,  University  of 

Tulsa,  Red  Lake  Chippewa 
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Leblanc,  Dawn  Maria.  Point  Loma 

College.  Sault  Ste.  Marie  Chippewa 
Lee,  Eugenia  R..  University  of  New 

Mexico.  Navajo 
Leslie,  Katrina  Jeanette.  Creighton 

University,  Hopi 
Lincoln,  Carol  Sue.  University  of  New 

Mexico.  Navajo 
Little.  Elaine  Benally,  University  of  New 

Mexico,  Navajo 
Locklear,  Grover  Kevin.  Boston 

University,  Lumbee 
Lofgren,  Paul  Arthur,  Catholic 

University,  Cherokee  Nation 
Logg,  Michael  J.,  University  of  Texas, 

Cheyenne  River  Sioux 
Lohnes,  Lisa  Rae,  University  of  New 

Mexico.  Devils  Lake  Sioux 
Lone  Fight,  Erin  Lynne.  South  Dakota 

State  University,  Sisseton 
Long,  Linda  Jane,  Nortliem  Arizona 

University,  Navajo 
Long,  Michelle  Lori,  University  of 

Colorado,  Alaska 
Longhom,  Pamela  Ann,  Rogers  State 

College,  Sac  &  Fox 
Loock,  Celeste  Ann,  North  Dakota  State 

University.  Three  AfBliated 
Loom,  Elizaoeth  Ann.  Pima  Community 

College,  Tohono  O'Odham  Nation 
Lord.  IDarlene  Marie.  University  of 

Alaska.  Alaska 
Lovell.  Michelle  P..  Oklahoma 

University.  Qtizen  Band  Potawatomi 
Loy,  Mary  K.,  LinfieldyCood  Samaritan, 

Confederated-Siletz 
Ludo.  Anthony  Raymond.  University  of 

California.  Zuni 
Luger,  Patrick  A.,  University  of  North 

Dakota,  Standing  Rock  Sioux 
Lujan,  Jose  Vicente,  University  of  New 

Mexico.  Pueblo  of  Taos 
Lunday,  Donna  M..  North  Dakota  State 

University,  Turtle  Mt.  Chippewa 
Lusty,  Georgians  Davine,  El  Reno  )r. 

College.  Seminole  Nation 
Lynch.  Roger  Harvey,  University  of 

Arizona,  Navajo 
Mackey,  Jeffrey  Alan,  Western  Michigan 

University,  Chippewa 
Malone-Parker,  Sharon  Frances, 

Northern  Arizona  University,  Navajo 
Marin,  Nadine  Marie,  University  of 

Arizona,  San  Carlos  Apache 
Marion,  Robert  J.,  University  of  North 

Dakota,  Turtle  Mt.  Chippewa 
Marsh,  Bryan.  University  of  Oklahoma. 

CSierokee 
Martin,  Tiffany,  Yakima  Valley 

Community  College.  Confederated- 

Yakima 
Martinez.  Alyssa  A..  University  of  North 

Dakota,  Standing  Rock  Sioux 
Masayesva,  Georgia  Ann,  Northern 

Arizona  University,  Hopi 
Masters,  Paul  Bryon.  Bacone  College, 

Cherokee 
Mayer,  Monica,  University  of  North 

I^kota,  Three  Affiliated 


Mayerhoefer,  Carrie  Renae,  Southern 

Nazarene  University,  Cherokee 
McQueen-Glaze,  Brenda  Blanche, 

University  of  Tulsa.  Oglala  Sioux 
McCormick.  Deborah  D.,  Univ.  of 

Nebraska,  Iowa  Tribe  of  Kansas  & 

Neb. 
McGath,  Ron  Christopher.  Montgomery 

College.  Oglala  Sioux 
McGirt.  Qiristopher,  East  Central 

Oklahoma  State  University.  Creek 
Mckinley.  Treva  J.,  Weber  State  College, 

Navajo 
Means.  Dianna  Lande.  Montana  State 

University,  Crow  Creek  Sioux 
Melbourne,  Linda  A.,  Salisb  Kootenai, 

Assiniboine 
Mermejo,  Deloris  L..  California  State 

University,  Pueblo  of  Picuris 
Mescal,  Beatrice,  University  of  New 

Mexico,  Navajo 
Miles,  Eugene  E.,  Navajo  Community 

College,  Navajo 
Miner,  Terese  D.,  University  of 

Oklahoma,  Seminole  of  Oklahoma 
Mist,  Heidi  Christine,  Texas  Christian 

University,  Cherokee 
Mitchell,  Sherry  D.,  University  of 

Oklahoma,  Creek  Nation 
Monroe,  Sherri  L.,  University  of 

Minnesota,  Minnesota  Chippewa 
Monroe,  Tracey  Nadine,  University  of 

New  Mexico,  Pueblo  of  Laguna 
Monteiro,  Lamona  R.,  Georgetown 

University,  Narragansett 
Monteverdi,  Theresa,  Oregon  Health 

Sd.  Univ..  Confederated-Siletz 
Moore.  Thomas  T..  Fuller  Theological 

Seminary.  Minnesota  Chippewa 
Mora,  Paula  Renee,  New  Mexico  State 

University,  Navajo 
Moran,  Michelle  Medith,  Mary  College, 

Cheyenne  River  Sioux 
Morgan,  Bill,  University  of  New  Mexico, 

Navajo 
Morgan.  Jay  C.  University  of  New 

Mexico,  Navajo 
Morin,  Craig  Eli,  North  Dakota  State 

University,  Turtle  Mt.  Chippewa 
Morris,  Frances,  Northland  Pioneer 

College,  Navajo 
Morton.  Ronald,  California  School  of 

Prof.  Psychology,  Cherokee 
Murphy,  Evelina  M.,  South  Dakota  State 

University,  Rosebud  Sioux 
Myers,  Lenora,  Northern  Montana 

College,  Chippewa 
Nebahe,  April  Racquet,  University  of 

New  Mexico,  Navajo 
Nadeau,  Melanie  Ann,  Pierce  College, 

Turtle  Mt.  Chippewa 
Nakai,  Sherrie  Ann,  San  Juan  College, 

Navajo 
Naseyowma,  Elizabeth  Joyce,  University 

of  Hawaii,  Hopi 
Navarro,  Freida  Anne,  St.  Martins 

College.  Alaska 
Neconie,  Donald  Wayne,  George 

Washington  University,  Kiowa 


Negate,  Verenda  Christine,  University  of 

New  Mexico,  Navajo 
Neil,  Kendra  Leann,  University  of  Tulsa, 

Cherokee 
Nelson,  Carrie  Ann.  Carroll  College.  Bad 

River  Chippewa 
Nelson,  Tina  Ann,  San  Juan  College, 

Navajo 
Nelson,  Tonya  Lynn,  Pittsburg  State 

University,  Absentee-Shawnee 
Nez.  Ludnda  Lou,  Northland  Pioneer 

College,  Navajo 
Nez,  Richard  Lee,  Northern  Arizona 

University.  Navajo 
Nez.  Victoria.  Glendale  Community 

College.  Navajo 
Nichols,  Laura  Lynn,  Northeastern 

Oklahoma  State  University,  Choctaw 
Nidiffer,  John,  Oklahoma  University 

Health  Science  Center,  Cherokee 
Nieschulz,  Julie  C,  Seattle  Central 

Community  College,  Oglala  Sioux 
Norman-Haycock,  Cynthia  M.,  Grand 

Canyon  College,  Navajo 
Novak,  Charles  M.,  Grand  Canyon 

Collie,  Navajo 
Nuckolls,  Catherine  S.,  Missoiiri 

Southern  State  College,  Cherokee 
O'Brien,  Kevin  Lee,  University  of 

Oklahoma,  Choctaw 
O'Gara,  Winona,  University  of 

California,  Shoshone-Paiute 
Ogilvie,  Mary,  Albuquerque  Tech. 

Vocational  Inst.,  Jicarilla  Apache 
Okemah,  John  Lee,  University  of  North 

Dakota,  Kickapoo  of  Oklahoma 
Oosahwe,  Elizabeth  Ann,  Northeastern 

State  University,  Cherokee 
Orosco,  Mary,  Luna- Vocational- 
Technical  Institute,  Mescalero  Apache 
Ortiz,  Viola  Marie,  University  of  New 

Mexico,  Pueblo  of  Acoma 
Otero,  Linda  Diane,  University  of 

California,  Fort  Mojave  of  Arizona 
Owen,  Mary  June,  University  of  Oregon, 

Alaska 
Oxendine,  Audrey  Dell,  North  Carolina 

State  University,  Lumbee 
Oxendine,  Kevin,  University  of  North 

Carolina,  Lumbee 
Pablo,  Daniel  L..  University  of 

Washington,  Kootenai 
Painter,  Michael  Wayne,  University  of 

Washington,  Cherokee 
Paris,  Patti  Anne,  University  of 

Vermont.  Penobscot 
Parker,  Catherine  Joyce,  University  of 

Oklahoma,  Comanche 
Parsons,  Dolores,  Univ.  of  Northern 

Colorado.  Cheyenne  River  Sioux 
Patterson.  Donna  Sue,  Oklahoma  Baptist 

University,  Cherokee 
Patterson,  Gregory  Frank,  Oklahoma 

Baptist  University,  Cherokee 
Peacnes.  Shirley  Ann,  Northern  Arizona 

University,  Navajo 
Pepion-Healy,  Uta  Jean.  University  of 

Nevada.  Blackfeet 
Peterson.  Jolene  Ann.  University  of 

Nebraska,  Cheyenne  River  Sioux 


Federal  Register  /  Vol.  58,  No.  22  /  Thursd^,  February  4.  1993  /  Notices  7149 


Peyketewa,  Al  Lotario,  University  of 

New  Mexico,  Redwood  Valley 
Pfliger,  Rose  B.,  University  of  North 

Dakota,  Three  Affiliated 
Phillips,  Tomas  Scott,  University  of  . 

Montana,  Confederated  Salish 
Pino,  Michelle  L.,  University  of  New 

Mexico,  Navajo 
Poe,  Sean,  University  of  Central 

Arkansas,  Eastern  Band  Cherokee 
Poitra,  Sandra,  North  Dakota  State 

University,  Turtle  Mt.  Chippewa 
Polequaptewa,  Honani,  Nortnem 

Arizona  University,  Hopi 
Pollock,  Steven  Eugene,  Brigham  Young 

University,  Blackfeet 
Pond,  Leland  James,  University  of 

Montana,  Assiniboine 
Porter,  Billy  James,  University  of 

Houston,  Seminole  Nation  of  Okla. 
Porter,  Starla  Renee,  Oglala  Lakota 

College,  Oglala  Sioux 
Post  oak,  Micnele  Lynn,  East  Central 

University,  Seminole  of  Oklahoma 
Pound,  Shelly  Kay,  University  of  North 

Dakota,  Turtle  Mt.  Chippewa 
Quam,  Elana  Marie,  University  of  New 

Mexico,  Navajo 
Quam,  Lori  Ann,  University  of  New 

Mexico,  Zuni 
Quam,  Paula,  University  of  New 

Mexico,  Zuni 
Quisno,  Jacqueline  Elaine,  Montana 

State  University,  Oglala  Sioux 
Red  Cloud,  Linda  Ann,  Oglala  Lakota 

College,  Oglala  Sioux 
Redman.  Teresa  Leah,  University  of 

Miami,  Delaware 
Redshirt,  Trudy  Rae,  Oklahoma  Baptist 

University,  Navajo 
Reece,  Donna  Jean,  Northeastern 

Oklahoma  State  University,  Cherokee 
Reed,  Robin  Anne,  Western  Carolina 

University,  Eastern  Cherokee 
Reid,  Elizabeth  Ann,  University  of  New 

Mexico,  Navajo 
Reid,  Patricia  Anne,  Carroll  College, 

Yavapai-Apache 
Revard,  Kimberly  Carole,  University  of 

Arkansas,  Osage 
Reynolds,  Victoria  A.,  University  of 

Nevada,  Te-Moak 
Riggs,  Jack,  Southern  Illinois  University, 

Cheyenne- Are  paho 
Roach,  Bridgette  Annette,  University  of 

Oklahoma,  Cherokee 
Roanhorse,  Elaine  Yazzie,  New  Mexico 

State  University,  Navajo 
Rock,  Dianna  Joy,  University  of 

Montana,  Blackfeet 
Rock,  Patrick  M.,  University  of  North 

Dakota,  Minnesota  Chippewa 
Rogers,  Danielle  Raye,  Fort  Lewis 

College,  Rosebud  Sioux 
Rohr,  Kelherine  Marie,  Pierce  College, 

Quinault 
Romancito,  Angela,  University  of  New 

Mexico,  Zuni 
Ross,  Harvey,  Southwestern  Oklahoma 

State  Univ.,  Cheyenne- Arapaho 


Russell,  Kimberly  Diane,  Pittsburg  State 

University,  Cherokee 
Rutter,  James  Dull,  University  of  Kansas, 

Cherokee 
Samson,  Debra  Ellen,  University  of 

Alaska,  Alaska 
Sanders,  Jay  Derek,  Southwestern 

Oklahoma  State  University,  Chocktaw 
Sandia,  Charles  P.,  University  of  New 

Mexico,  Pueblo  of  Jemez 
Sandoval,  Lucinda,  University  of  New 

Mexico,  Pueblo  of  San  Felipe 
Sandoval,  Phillip,  University  of  New 

Mexico,  Pueblo  of  San  Felipe 
Santiago,  Jacqueline  Kaye,  Marymount 

University,  Blackfeet 
Sargent,  Christopher  John,  University  of 

Washington,  Alaska 
Savior  Jackson,  Verbena  G.,  University 

of  Oklahoma,  Assiniboine 
Sawyer,  Marie  Louise,  University  of 

Oklahoma,  Kiowa 
Schindler,  Dancia,  University  of  North 

Dakota,  Turtle  Mt.  Chippewa 
Schmasoww,  Sarah  P.,  College  of  Great 

Falls,  Chippewa-Cree 
Schrader-Cottier,  Lisa  Ann,  University 

of  Utah,  Oglala  Sioux 
Schroeder,  Debbie,  University  of  North 

Dakota,  Turtle  Mt.  Chippewa 
Scott,  Lita  Ann,  University  of  Utah, 

Navajo 
Scott,  Mary,  Northern  Arizona 

University,  Navajo 
Scott,  Rose  Ann,  University  of  New 

Mexico,  Navajo 
Self,  Andrea  Joy.  Southwestern 

Oklahoma  State  Oniversity,  Cherokee 
Shackelford,  Michael,  University  of 

Oklahoma,  Osage 
Shaw,  Darren,  College  of  Eastern  Utah, 

Navajo 
Shepro,  Constance  Ann,  Bellin  College 

of  Nursing,  Hannahville 
Shields,  Marion  L.,  Salish  Kootenai 

College,  Upper  Sioux 
Shipp,  Darren,  University  of  North 

Dakota,  Ponca 
Shuman,  Tweed,  Wise.  Indianhead 

Tech.  College,  Lac  Courte  Oreilles 
Simmons,  Dorlynn  Louise,  University  of 

Texas,  Mescalero  Apache 
Simmons,  Lee  David,  University  of 

Texas,  Yankton  Sioux 
Simon,  Ramona  P.,  Cheyenne  River 

Lakota  Nursing  Program,  Cheyenne 
Simpson,  Colleen  Mae,  University  of 

North  Dakota,  Crow 
Simpson,  Loren  Patrick,  University  of 

North  Dakota,  Washoe 
Simpson,  Shawna  M.,  East  Central 

University,  Confederated  Salish 
Siow,  David  Earl,  University  of  New 

Mexico,  Pueblo  of  Laguna 
Sky,  Francine,  University  of  New 

Mexico,  Navajo 
Small,  Arlene,  Salish  Kootenai, 

Assiniboine 
Smalley,  Jack  Owen,  University  of 

Missouri,  Standing  Rock  Sioux 


Smiley,  Bennett,  American  River 

College,  Gila  River 
Smiley,  Clarence,  University  of  New 

Mexico,  Navajo 
Smith,  Margie  Ida,  University  of 

Washington,  Kiana  Village 
Smith,  Marian  D.,  University  of  Hawaii. 

Confederated  of  Yakima 
Smith,  Martin  Douglas,  Washington 

State  University,  Assiniboine 
Snyder,  Orrenzo  Benally,  University  of 

Iowa,  Navajo 
Soap,  Chris  Lee,  Northeastern  State 

University,  Cherokee 
Spencer,  Irene,  Albuquerque  Technical 

Vocational  Institute,  Navajo 
Stacey  (Gene),  Miriam  Jean,  Northern 

Arizona  University,  Hopi 
Starritt,  Glenna  Ann,  Calitomia  State 

University,  Hoopa  Valley 
Stephens,  Connie  Ann,  University  of 

Central  Oklahoma,  Cherokee 
Stewart,  Mark  Gregory,  Rush  University, 

Echota  Cherokee 
Stewart,  Millie  Faith,  Salish  Kootenai, 

Crow 
Stoeckmann,  Kyle  Jane  Clark,  University 

of  Arizona,  Caddo 
Stone.  Joseph  B.,  Utah  State  University, 

Blackfeet 
Strickland,  Deena  Joanne,  Tulane 

University,  Lumbee 
Strickland,  Shakira  Dawn,  Eastern 

Oklahoma  State  University,  Choctaw 
Sudder,  Carol  Elaine,  University  of 

Hawaii,  Aleut 
Sully,  Debra  Jo,  Oglala  Sioux 

Community  College,  Rosebud  Siotix 
Summers,  Heather  Dawn,  East  Central 

Oklahoma  State,  Chickasaw 
Sunday,  Robyn  Rachelle,  University  of 

Oklahoma,  Cherokee 
Susan,  Myrtis,  Central  Arizona 

University,  White  Mt.  Apache 
Sutton,  Nicholas  Lloyd,  Stanford 

University,  Alaska 
Taber,  Sherra  L.,  Eastern  Oklahoma 

State  College,  Choctaw 
Taylor,  Alice-Faye,  Oklahoma  Univ. 

Health  Sciences  Center,  Choctaw 
Taylor  Laurie  Ann,  University  of 

Vermont,  Miami  Nation  of  Indians 
Taylor,  (Ebert),  Mendy  Ann,  Fort  Lewis 

College,  Osage 
Teague,  Gloria  Ann,  University  of 

Oklahoma,  Cherokee 
Teehee,  Michael  Don,  Connors  State 

College,  Cherokee 
Teller,  Donnell  Rae,  Northern  Arizona 

University,  Navajo 
Thomas,  Jennifer  Lee,  Minot  State 

College,  Turtle  Mt.  Chippewa 
Thomas,  Leonard  Don,  University  of 

New  Mexico,  Navajo 
Thomas,  Pauletta,  University  of  New 

Mexico,  Navajo 
Thomas,  Quinton  Keith,  University  of 

North  Dakota,  Navajo 
Thompson,  Karen-Lee,  South  Dakota 

State  Univ.,  Cheyenne  River  Sioux 


7150 


Federal  Register  /  Vol.  58.  No.  22  /  Thursday,  February  4,  1993  /  Notices 


Thompson,  Tracy  Lee,  College  of  Osteo. 

Medicine  of  Oklahoma.  Cherokee 
Thornton,  Luella  Vann,  Loma  Linda 

University,  Eastern  Band  Cberokee 
Tims.  Janice  Kathleen.  University  of 

Oklahoma,  Choctaw 
Tincher.  Michelle.  University  of  North 

Dakota,  Ft.  Belknap 
Todicheeney,  Debbie  B.,  Northern 

Arizona  University,  Navajo 
Toledo,  Laureen,  Trucker  Meadows 

Community  College,  Pueblo  of  Laguna 
ToUefeen,  Cheryl  Collins,  University  of 

North  Dakota.  Arapahoe 
Tracy,  Rachael  Lavina.  Arizona  State 

University.  Navajo 
Treat,  Shannon  N.,  East  Central 

Oklahoma  State  University. 

Chickasaw 
Truesdell,  Michael  Paul,  University  of 

Arizona,  White  Mt.  Apache 
Tso,  Glenn,  Pima  Medical  bistitute, 

Navajo 
Tso,  Lenora,  University  of  Albuquerque, 

Navajo 
Twobears,  Shantell,  University  of  North 

Dakota,  Standing  Rock  Sioux 
Tyon,  Warren  Glen,  University  of 

Oklahoma,  Choctaw 
Underwood,  Michael  Randolph, 

University  of  Oklahoma,  Navajo 
Valderas.  Anna  M.,  University  of 

Oklahoma,  Choctaw 
Van  Tuyl-Ziegler,  Amy  Sandell, 

University  of  Oklahoma,  Cherokee 
Vanatta,  Elizabeth  Ann,  Neosho  County 

College,  Cherokee 
Vanbuskirk,  Paula  Elaine.  University  of 

Oklahoma,  Chickasaw 
Vandall.  Kristen  Dawn,  Northern 

Montana  College,  Turtle  Mt. 

Chippewa 
Vamer,  Denise  Ann,  Humbolt  State 

University,  Creek 
Vent,  Liza  Sarah.  University  of  Alaska, 

Huslia 
Vicenti,  Darren.  University  of  New 

Mexico.  Hopi 
Vickers,  Francine  Judith,  University  of 

Colorado.  Pueblo  of  Isleta 
Vigneux.  Katherine-Valandra,  Gateway 

Comm.  College,  Rosebud  Sioux 
Vilas.  Arleigh  WajTie,  Bemidji  State 

University,  Minnesota  Chippewa 
Vizenor,  Kristi,  North  Dakota  State 

University,  Minnesota  Chippewa 
Wagner,  Patricia  A.,  Salish  Kootenai, 

Blackfeet 
Wahkinney,  Michael  Alan.  University  of 

Oklahoma,  Comanche 
Wails,  Sharon  Loretta.  Northern 

Oklahoma  College,  Creek  Nation 
Walker,  Thomas  Stuart,  University  of 

North  Dakota,  Three  Af^liated 
Wanna,  Katherine  Nora,  University  of 

North  Dakota.  Sisseton-Wahpeton 
Wanoskia.  Floydina  S.,  University  of 

New  Mexico,  Jicarilla  Apache 
Waquie,  Anna,  Albuquerque  Tech. 

Vocational  Institute.  Pueblo  of  Jemez 


Warhol,  Peter,  University  of  Minnesota, 

Sisseton-Wahpeton  Sioux 
Warlick,  Ethan  Aaron,  University  of 

Kansas,  Cherokee 
Warlick,  Matthew  Eli,  University  of 

Oklahoma,  Cherokee 
Warren.  William  Earl,  University  of 

Minnesota.  Minnesota  Chippewa 
Watchman,  Emily  Rose,  University  of 

Oklahoma,  Navajo 
Watts,  Kenneth  L.,  Southwestern  State 

College,  Choctaw 
Watty,  Mandel,  Southwestern 

Community  College,  Eastern  Band 

Cherokee 
Webber,  George  Stewart,  University  of 

Montana,  Blackfeet 
Webber,  Jaime  Scott.  Northeastern  State 

University,  Quapaw 
Wedding,  Pamella  Sue,  Oklahoma  State 

University,  Cherokee 
Welch.  Brian  Keith,  East  Central 

University,  Choctaw 
Welch,  Trudy  E.,  Western  Carolina 

University,  Eastern  Band  Cherokee 
Wero,  Anthony,  Northern  Arizona 

University,  Navajo 
West,  Darin  Joy,  Ann  Arundel 

Community  College,  Mississippi 

Choctaw 
West,  Jess,  Bishop  Clarkson  College, 

Cheyenne  River  Sioux 
West,  Michael,  George  Washington 

University,  Mississippi  Choctaw 
Westbrook,  Sonja,  California  School  of 

Prof.  Psychology,  Comanche 
Weston.  Evelyn  Jewel,  Oglala  Lakota 

College,  Oglala  Sioux 
Whipple,  Katherine  Joy,  University  of 

Minnesota,  Spokane  Tribe 
White,  Betty  Jane,  Baker  University, 

Cherokee 
White,  Valinda  Jeanne,  North  Dakota 

State  University,  Santee  Sioux 
White  Eyes,  Robbi  Marie,  Cheyenne 

River  Lakota,  Cheyenne 
White  Horse,  Marilyn.  University  of 

North  Dakota.  Three  Affiliated 
White  Horse,  Wyatt  Arthur,  Augustana 

College,  Rosebud  Sioux 
Whitman,  Carolene  Elizabeth  A., 

University  of  New  Mexico,  Navajo 
Widow,  Norma  Mary,  Cheyenne  River 

Lakota,  Cheyenne 
Wiegand,  Shannon  Lea,  University  of 

Washington,  Chippewa 
Wight,  Teresa  Lynn.  Carroll  College, 

Q-ow 
Wjlcox,  Christopher  Michael, 

Northeastern  State  University, 

Cherokee 
Wilkie,  Penny  Marie,  University  of 

North  Dakota,  Turtle  Mt.  Chippewa 
Willhoite,  Lois  Darlene,  Rogers  State 

College,  Cherokee 
Williams,  Bonnie-Loretta,  University  of 

Tulsa,  Cherokee 
Williams,  Carmelita  Sue,  University  of 

New  Mexico,  Navajo 


Williams,  Jeana  Lynn,  George 

Washington  University,  Cherokee 
Williams,  Karen  Elizabeth.  University  of 

Alaska,  Alaska 
Williams,  Randal  Alan,  East  Central 

University.  Chickasaw 
Williams,  Verdi  Elizabeth,  Pacific 

Lutheran  University,  Sitka 
Williams,  Vem  Raymond,  Boise  State 

University,  Creek  Nation 
Williams,  Winona  Delores,  Salish 

Kootenai  College,  Ft.  Belknap 
Williamson,  Tracy  Lynn.  University  of 

Montana,  Blackfeet 
Wills,  Susan  Elaine.  University  of 

Missouri,  Creek  Nation 
Wilson,  Kathy  Susan,  Washington 

University,  Aleut 
Wind,  William  Alva,  Eureka  College, 

Creek  Nation 
Womack,  Bob  Hayward,  University  of 

Oklahoma,  Choctaw 
Wood,  Susan  Kay,  University  of  Tulsa, 

Cherokee 
Woodbridge,  Loma  Kaye,  University  of 

Kansas,  Cherokee 
Wright,  Wenda  Leann,  University  of 

New  Mexico,  Rosebud  Sioux 
Wynecoop,  Teresa  Ann,  Eastern 

Washington  State,  Spokane 
Yazzie,  Delvin,  University  of  New 

Mexico,  Navajo 
Yazzie,  Elvira  Eva,  Norihem  Arizona 

University,  Navajo 
Yazzie.  Eulalia  Faye,  University  of  New 

Mexico,  Navajo 
Yazzie,  Jeannette,  Glendale  Community 

College.  Navajo 
Yazzie,  Lucille,  University  of  Utah, 

Navajo 
Yazzie,  Nadine  Rae,  Northern  Arizona 

University,  Navajo 
Ybarra,  Ysidro  Patrick,  Flathead  Valley 

Community  College,  Crow 
Yeager,  Gail  Ann,  Wayne  State 

University,  Pueblo  of  Acoma 
Yellow  Cloud,  Kendra  E.,  South  Dakota 

State  University,  Oglala  Sioux 
Yellowman,  Marilyn  Frances,  Arizona 

State  University.  Navajo 
Young,  Roseann.  Mesa  Community 

College,  Navajo 
Yuselew,  Melissa,  New  Mexico  State 

University,  Zuni 
Yuselew,  Tracy,  Western  New  Mexico 

University,  Zuni 
Zegiel,  Catherine  M.,  Arizona  State 

University,  Standing  Rock  Sioux 
Zonnie,  Bertha  C,  Northern  Arizona 

University,  Navajo 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Wesley  J.  Picciotti,  Chief,  Scholarship 
Branch,  Indian  Health  Service, 
Twinbrook  Metro  Plaza,  suite  100, 
12300  Twinbrook  Parkway,  Rockville, 
Maryland  20852;  Telephone  301/443- 
6197. 
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Etated:  lanoary  Z7, 1993. 
Evecett  K.  Moadn, 

Assistant  Sucgeoa  Geacrai,  Dinctor. 
(FR  Doc  93-2556  Filed  2r^-»3:  8:«S  udI 
BiujN>  eoonw»  W  M 

National  InstitutM  of  HMttb 

National  Cancer  Instituta;  Notfc«of 
Meeting  of  the  Cancer  Research 
Manpower  Review  Committee 

Parstmit  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Cancer  Research  Manpower  Review 
Committee,  National  Csicer  Institute, 
on  Febniwy  17-19, 1993,  The  Saint 
lames  Hotel,  950  24th  Street,  NW.. 
Washington,  DC  20037. 

This  meeting  will  be  open  to  the 
public  oa  F^uary  17, 1993.  from  7:30 
p.m.  to  8'  pjn.,  to  review  administrative 
details  aod  other  cancer  research 
manpower  review  issues.  AttendaiKn  by 
the  public  will  be  limited  to  space 
availablB. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)r4)  and 
552b(c)(6),  title  5.  U.S.C.  and  section 
10(dT  of  Public  Law  92-463,  the  meeting 
will  be  dosed  to  the  public  on  February 
17  from  8  p.m.  to  recess,  F^>mary  18 
from  8  a.m.  to  recess  and  on  February 
19  from  8  a.m.  to  adjournment  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  aprplications.  These 
applications  and  the  discussions  could 
reveal  omfidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

The  Committee  Management  Officer, 
National  Cancer  Institute,  Building  31, 
room  10A06,  National  Institutes  of 
Health,  Bethesda,  Marjrland  20892  (301/ 
495-57t)8)  will  provide  summaries  of 
the  meeting  and  rosters  of  committee 
members  upon  request. 

Dr.  Mary  Bell,  Scientific  Review 
Administrator,  Cancer  Research 
Manp>ower  Review  Committee,  National 
CancCT  Institute,  Westwood  Building, 
room  809,  Nation^  Institutes  of  Health, 
Bethesda,  Maryland  20892  (3(n/496- 
7978)  wfH  furnish  substantive  program 
infonnation. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Mary  Bell,  (301)  496-7978  in 
advance  of  tf»  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program,  Numbers:  93.393,  Cancer  Cause  and 


Preventfon  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research;  Q2.3%7,  Cancer  Centers 
Support,  93.398,  Caitcer  Research  Manpower; 
93.399,  Cancer  GontrolT 
Deted:  (anuary  26, 1993. 

ContmittesMatngfinent  Offtcstt  NIH^ 
[PR  Doc  99-ZS77  PUed  2-3-03;  8:45  uaX 


Other  Communieatlon  Dieorders; 
MeeUiw 

Pursuant  to  PeHic  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
tke  fbUewing  National  Institute  or 

Deafness  and  Other  Communication 
Disorders  Special  Emphasis  Panel. 

The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  section  532b(c)(4)and  552b{c)(6),  title 
5,  U.S.C.  and  section  10(d)  of  Public 
Law  92-463,  for  the  review,  discussion 
and  evaluation  of  individual  grant 
applications,  contract  proposal,  and/or 
cooperative  agreements.  These 
appGcations  and/or  proposals  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  a  patentable  material,  and  personal 
information  coocerung  individuals 
associated  with  the  applications  an/or 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Panel:  National  Institute  on 
Deafness  and  Other  Communication 
Disorders  Special  Emphasis  Panel. 

Dates  ofhAeetiag:  February  19, 1903. 

Time  of  Meeting:  February  19-8  a.m. 
until  adfeumment. 

Place  of  Meeting:  Radisson  Hotel 
Metrodome,  615  Washington  Avenue, 
SE.,  MinneapoUs,  MN. 

Agenda:  Review  of  Program  Prqect 
Grant. 

Contact  Person:  Dr.  Mary  Nekola, 
Scientific  Review  Administrator, 
IflDCD/SRB,  Executive  Plaza  South, 
room  400B,  Bethesda,  Maryland  20692, 
(301)  496-8683. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Researeb 
Related  to  Daa&iass  and  Other 
Communicative  Disorders) 

Dated.  JaMiacy  26. 1993. 
Snsen  K.  riitit— ii, 
CofRififttee  Manege  rsetrt  Officer,  NJH. 
IFR  Doc.  93-2592  Hied  2-»-«3;  8:«  anH 
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National  Instttut*  oo  D—tneaa  wad 
Other  Gouunuolcatioa  Diaordeca^ 
Notice  o(  Meetlag  of  the  De«fnes« 
Otl^0f  ConununicatioR  Diaofdera 
Programs  Adviaary  Coavniltee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  ^van  of  the  meeting  of 
the  Deafness  and  Other  Communication 
Disorders  Programs  Advisory 
Committee  on  March  19, 1993.  The 
meeting  wiTI  take  pTace  ftom  8:30  a.m. 
to  5  p.m.  in  Conference  Room  6, 
Building  31C,  National  Institutes  of 
Health,  9000  Rockvills  Pike,  Bethesda, 
Maryland  20892. 

The  meeting,  which  will  be  open  to 
the  public  is  being  held  to  discuss  the 
Extramural  Research  and  Training 
Support  programs.  Attendance  by  the 
pubiic  will  be  liniited  to  space  available. 

Further  infoimation  concerning  the 
Cormnittee  meeting  may  be  obtained 
from  Dr.  Ralph  F.  Naunton,  Executive 
Secretary,  NDCD  Progcams  Advisory 
Committee,  National  Institute  on 
Deafness  and  Other  Commimication 
Disorders,  Executive  Plaza  South,  room 
400B,  National  Institutes  of  Heahb, 
Bethesda,  Maryland  20892,  301-496- 
1804.  A  summary  of  the  meeting  and  a 
roster  of  the  members  may  also  be 
obtained  from  his  office. 

(Catalog  of  Federal  Domestic  Assistairce 
Program  Na  93.173  Biological  Research 
Related  to  Deafness  and  Other 
Communicative  Disorders) 
Dated:  January  26, 1993. 
Susan  K.  Feldman, 
NIH  Committee  Management  Officer. 
(FR  Doc  93-2578  Filed  2-3-93;  8:45  ami 
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Natioriai  Institute  of  Dlabetee  and 
Digestive  and  Kidney  Diaeases;  Notice 
of  Meeting  ol  Subcommittee  D  of  the 
Diabetes  and  Digeative  arxJ  Kidney 
Diaeasee  Spedat  Cranta  Review 
Comaoittae 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
Subcommittee  D  of  the  Diabetes  and 
Digestive  and  Kidney  Diseases  Special 
Grants  Review  Committee,  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases  (NIDDK),  on  February 
25-26, 1993,  at  the  Columbia  Inn, 
Wincopin  Qrcle,  Columbia,  Maryland 
21044.  Tbis  meeting  will  be  open  to  the 
public  on  February  25  from  2  p.m.  to 
2:15  p.m.  to  discuss  administrative 
details  or  other  issues  relating  to 
committee  activities.  Attendance  by  lae 
pubUc  wilT  be  fimited  to  space  available. 
Notice  of  the  meeting  rooms  wiU  be 
posted  in  the  hotel  habby. 
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In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(4)  and 
552b(c)(6),  title  5.  U.S.C  and  section 
10(d)  of  Public  Law  92-463.  the  meeting 
will  be  closed  to  the  public  on  February 
25  from  2:15  p.m.  to  recess  and 
February  26  from  8  a.m.  to  adjournment 
for  the  review,  discussion  and 
evaluation  of  individual  research  grant 
applications.  Discussion  of  these 
applications  could  reveal  confidential 
trade  secrets  or  commercial  property, 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winnie  Martinez,  Committee 
Management  Officer,  National  Institute 
of  Diabetes  and  Digestive  and  Kidney 
ENseases,  National  Institutes  of  HealUi, 
Building  31,  room  gA19,  Bethesda, 
Maryland  20892,  301-496-6917,  will 
provide  a  summary  of  the  meeting  and 
a  roster  of  the  committee  members  upon 
request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.&47-a49,  Diabetes,  Endocrine 
and  Metabolic  Diseases:  Digestive  Diseases 
and  Nutrition:  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health) 

Dated:  January  26. 1993.- 
SoMB  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc  93-2580  Filed  2-3-93;  8:45  am) 
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National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  lAeeting  of  Subcommittee  B  of  the 
Diat)etes  and  Digestive  and  Kidney 
Diseases  Special  Grants  Review 
Committee 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  a  meeting  of 
Subcommittee  B  of  the  CHabetes  and 
Digestive  and  Kidney  Diseases  Special 
Grants  Review  Committee,  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases  (NIDDK),  on  March  4- 
5, 1993,  at  the  Embassy  Suites  Hotel, 
Qievy  Chase  PaviUion,  4300  Military 
Road,  NW.,  Washington,  DC  20015.  This 
meeting  will  be  open  to  the  public  on 
March  4  from  8  a.m.  to  8:15  a.m.  to 
discuss  administrative  details  or  other 
issues  relating  to  committee  activities. 
Attendance  by  the  public  will  be  limited 
to  space  available.  Notice  of  the  meeting 
r{M>ms  will  be  posted  in  the  hotel  lobby. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(4}  and 
552b(c)(6).  title  5.  U.S.C  and  section 
10(d)  of  Public  Law  92-463.  the  meeting 
will  be  closed  to  the  public  on  March  4 


from  8:15  a.m.  to  recess  and  March  5 
from  8  a.m.  to  adjournment  for  the 
review,  discussion  and  evaluation  of 
individual  research  grant  applications. 
Discussion  of  these  applications  could 
reveal  confidential  trade  secrets  or 
commercial  property,  such  as  patentable 
material,  and  p>ersonal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  pnrsonal 
privacy. 

Mrs.  Winnie  Martinez,  Committee 
Management  Officer,  National  Institute 
of  Diabetes  and  Digestive  and  Kidney 
EHseases,  National  Institutes  of  Health, 
Building  31,  room  9Aig,  Bethesda, 
Maryland  20892,  301-496-6917,  will 
provide  a  summary  of  the  meeting  and 
a  roster  of  the  committee  members  upon 
request. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849,  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition:  and  iCidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health) 

Dated:  January  26, 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  93-2581  Filed  2-3-93:  8:45  ami 

BIUJNG  COOC  4140-»I-M 


National  Library  of  Medicine;  Meeting 
of  the  Biomedical  Library  Review 
Committee 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  a  meeting  of 
the  Biomedical  Library  Review 
Committee  on  March  3-4, 1993, 
convening  on  March  3  at  8:30  a.m.  in 
the  Board  Room  and  on  March  4  at  8:30 
a.m.  in  (Conference  Room  B  of  the 
National  Library  of  Medicine,  Building 
38,  8600  Rockville  Pike,  Bethesda, 
Maryland. 

The  meeting  on  March  3  will  be  open 
to  the  public  from  8:30  a.m.  to 
approximately  11  a.m.  for  the 
discussion  of  administrative  reports  and 
program  developments.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Roger  Dahlen  at  301-496- 
4221  two  weeks  before  the  meeting. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
title  5.  U.S.C,  and  section  10(d)  of 
Public  Law  92-463.  the  meeting  on 
March  3  will  be  closed  to  the  public  for 
the  review,  discussion,  and  evaluation 
of  individual  grant  applications  from  11 
a.m.  to  approximately  5  p.m.,  and  on 


March  4  from  8:30  a.m.  to  adjournment. 
These  applications  and  the  discussion 
could  reveal  confidential  trade  secrets 
or  commercial  property,  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  applications, 
disclosure  of  which  would  constitute  e 
clearly  unwarranted  invasion  of 
personal  privacy. 

Dr.  Roger  W.  Dahlen.  Scientific 
Review  Administrator,  and  Chief. 
Biomedical  Information  Support 
Branch,  Extramural  Programs,  National 
Library  of  Medicine,  8600  Rockville 
Pike,  Bethesda,  Maryland  20894. 
telephone  number:  301-496-4221.  will 
provide  summaries  of  the  meeting, 
rosters  of  the  committee  members,  and 
other  information  pertaining  to  the 
meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.879 — Medical  Library 
Assistance,  National  Institutes  of  Health.) 

Dated:  January  26, 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  93-2576  Filed  2-3-93;  8:45  am) 

BILUNG  CODE  4140-01-M 


National  Ubrary  of  Medicine;  Notice  of 
Meeting  of  the  Uterature  Selection 
Technical  Review  Committee 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  Literature  Selection  Technical 
Review  Committee,  National  Library  of 
Medicine,  on  March  4-5, 1993, 
convenin^j  at  9  a.m.  on  March  4  and  at 
8:30  a.m.  on  March  5  in  the  Board  Room 
of  the  National  Library  of  Medicine, 
Building  38,  8600  Rockville  Pike, 
Bethesda,  Maryland. 

The  meeting  on  March  4  will  be  open 
to  the  public  from  9  a.m.  to 
approximately  10:30  a.m.  for  the 
discussion  of  administrative  reports  and 
program  developments.  Attendance  by 
the  public  will  be  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  Diane  Cibbs  at  301-496- 
6921  two  weeks  before  the  meeting. 

In  accordance  with  provisions  set 
forth  in  section  552b(c)(g)(B),  title  5, 
U.S.C.  Public  Law  92-463,. the  meeting 
will  be  closed  on  March  4  from  10:30 
a.m.  to  approximately  5  p.m.  and  on 
March  5  from  8:30  a.m.  to  adjournment 
for  the  review  and  discussion  of 
individual  journals  as  potential  titles  to 
be  indexed  by  the  National  Library  of 
Medicine.  The  presence  of  individuals 
associated  with  these  publications  could 
hinder  fair  and  open  discussion  and 
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evaluation  of  individual  )ouraal&  t^  th» 
Committe*  memlxaTS. 

Mrs.  Lois  Ana  Coleianoi.  Scientific 
Review  Adittinistrator  of  the  Committee, 
and  Associate  Director,  Library 
Operations.  National  Library  of 
Medicine,  8600  Rockville  Pike, 
Bethesda.  Maryland  20894,  telephone 
number:  301-496-6921,  will  provide  a 
summary  of  the  meeting,  rosteis  of  the 
committee  menabers.  and  other 
information  pertaining  to  the  meeting, 

Dated:  January  2«.  1993. 
Susan  1L  FtMman, 
Committee  S4aitagemeKt  Officet,  NtN. 
IFR  Doc  93-2579  Fried  2-J-9J:  ft:45  ami 

BtUJNO  COOe  «M»-M-I* 


Diviai«n  ot  Research.  Graats;  NoUcs  of 
Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meetings  of 
the  following  study  sections  for 
February  through  March  1993.  and  the 


individoals  Ekkb  whom  summariea  of 
meetings  and  rosters  of  committee 
members  may  be  obtained. 

These  meetings  will  be  open  to  the 
public  for  approximately  one  half  hour 
at  the  beg^ning  of  the  first  session  of 
the  first  day  of  the  meeting  during  the 
discussion  of  administrative  details 
relating  to  study  section  business. 
Atten(tenca  by  the  public  will  be  limited 
to  space  available.  These  meetings  will 
be  closed  thereafter  in  accordance  with 
the  provisions  set  forth  in  Section 
552b(cK4)  and  552b(c)t6).  title  5.  U.S.C. 
and  Section  10(d)  of  Public  Law  32^163. 
for  tiie  review,  discusnoD  and 
evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  confidential 
trade  secrets  or  commercial  property 
such  as  patentee  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
wovld  coiKtitHte  a  clearly  unwarranted 
invasion  of  personal  privacy. 


The  Office  of  Committee 
Maaag^ment,  Division  ef  Research 
Grants,  Westwood  Building,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20S02,  telephone  301-496-7534  will 
furnish  summaries  of  the  meetings  and 
rosters  of  coHunittaa  members. 
Substantive  program  iaftwmation  may 
be  obtained  froai  each  scientific  review 
adiainistrstav,  wheee  telephone  number 
is  provided.  Since  U  is  necessary  to 
schedule  study  section  meetings  months 
in  advance,  it  is  scggestsd  ^t  anyone 
I^aAniDg  to  afetam)  a  iseeting  contact  the 
scientific  review  administrator  to 
confirm  the  exact  date,  time  and 
location.  All  times  are  a.m.  unless 
otherwise  specified. 

hidividuals  who  plan  to  attend  and 
need  ^leciel  assistance,  such  as  sign 
language  interpretatien  or  other 
reasonable  accommodations,  should 
contact  the  scientific  review 
administrator  a<  least  twe  weeks  ik 
advance  of  the  meetihg. 


Study  taction 


AIDS  a  Related  Resaarch  1:  Df.  Sanil  Mayyasl;  Tel  301-496-OOW 

AIDS  a  Reiated  R«6eafcti  2.  Dr.  GHbert  Malar  Tel  301-496-5191 
AIDS  &  Related  Research  3:  Df.  Marcel  Pons;  Tel.  301-49&-7286 
AIDS  &  Related  Research  4:  Dr.  Mohlndar  Poonlan;  Tel.  301  408  4666 
AIDS  a  Related  Research  5;  Dr.  Mohindar  Poon«n;  Tel.  3(y-496-4666 
AIDS  a  Related  Research  6:  Dr.  Gitoert  Meier,  Tel.  301-496-5191 
AIDS  a  Related  Research  7:  Df.  Gilben  Me«en  Tel.  301-496-5191 
Behavwral  and  Neuroscience*— 1:  Dr.  Lutgl  Giacoinetti;  Tel.  301-496-5352 
BetiaviorBl  and  Neurosdences— 2:  Dr.  Lulgl  Glacometti;  Tel.  301-496-5352 
Bioiogica)  Sc»enceft— 1;  Dr.  Jaiiies  R.  King;  Tel.  301-496-1067 
Btologieal  Saencae— 2:  Of.  Syad  Amlf;  Tel.  301-402-2693 
Btotogwal  Sciwxas— 3:  Dr.  Dortna  Dean;  Tel.  301-402-2690 
B>omedlcal  Sciences:  Dr.  Charles  Baker  Tel.  301 -496-7  T50 
Cllnica!  Sciences— 1:  Mrs.  Jo  PelTiam:  Tel.  301-496-7477 
Clmical  Science*— 2:  Mrs.  Jo  Pemarrr,  Tel.  301-496-7477 
Immunology,  Virology  a  Pathology;  Of.  Lymwxjd  Jones;  Tel.  301-496-7510 
Intemaltonal  a  Cooperative  Projects;  Df.  G.B.  Wairon;  Tel.  301-496-7600 

Phystotoglcal  Sciences:  Dr.  Nicholas  Mazarella;  Tel.  301-496-1069 


Febnjary-March 
1993maetingi 


Mar.  1-2  ... 

Feb.  26  

Feb.  2^-24 
Mar.  1-2  ... 

Mar.  12 

Mar.  8 

Mar.  12  ..... 
Mar.  17-19 

Mar.  9  

Mar.  24-26 
Mar.  15-17 
Mar.  22-23 
Mar.  22-24 
Mar.  11-12 
Mar.  1S-19 
Mar.  17-19 
Mar.  15-17 

Mar.  25-26 


(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93.337.  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892,  93.893,  National  Institutes  of  Health. 

Eteted;  Jannary  26, 1993. 
S«sairK.  FeMman, 
Committee  Management  Officer,  W7H. 
[FR  Doc.  93-2591  Filed  2-3-93;  8:45  ami 

BtLUNQ  COOe  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Receipt  of  AppOcattona  for  Peimit 

The  following  applicants  have 
applied  for  a  permit  io  conduct  certain 
activities  with  endangered  species.  This 


notice  is  provided  pursuant  to  sectitm 

10(c)  of  the  Endangered  Species  Act  of 

1973,  as  amended  (16  U.S.C.  1531,  et 

seq.): 

PRT-697830 

Applicant:  U.S.  Fish  and  Wildlife  Service. 

Re^onal  Director— Region  3,  Twin  Cities, 

MN 

The  applicant  requests  an  an^iendment 
to  their  current  permit  to  take  Kamer 
blue  butterfly  [L,ycaeide&  melissa 
samuelis}  for  purposes  of  scientific 
research  and  eehancement  of 
propagation  or  survival  of  the  species  in 
accordance  with  recovery  documents. 

PRT-773926 

Applicant.  Dennis  W.  Engler.  North 
Riverside, IL 
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Embassy  Suites  Hotel.  Ctwvy  Chase  Pa- 

vlion.  Washington.  DC. 
HeMay  Inn.  CHe^  CMasa,  MD. 
Hobday  Inn,  Chevy  Chase.  MD. 
Hyatt  Regency,  Bethesda.  MO. 
Holiday  Inn  Crowne  Plau.  RockvOa.  MO. 
Holiday  Inn.  Chevy  Chase,  MD. 
Holiday  Inn.  Chevy  Chasa.  MO. 
ST.  James  Hotel,  WasMngton,  DC. 
Si  Jamas  Motel,  Washington.  DC. 
St  Jamas  Ho«el,  Washington,  DC. 
Holiday  \niK  Cttevy  Chase,  MO. 
HoHday  Inn.  Chevy  Chase,  MO. 
Holiday  Irwi,  Chevy  Chasa.  N«D. 
HoHSay  Inn,  Chevy  Chasa.  MO. 
Holiday  Inn,  Bethesda.  MO. 
Holiday  Inn.  Chevy  Chasa,  Ma 
Embassy  Suites  Hotel,  Ctwvy  Chasa  Pa- 

vMan.  Washmglon,  DC. 
Holiday  Inn  CiDwna  Ptan.  RocinMa,  MO. 


The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  one 
male  and  two  fismale  captrve-hatched 
eastern  incfigo  snakes  IDrywarchoa 
corais  couperi]  from  Don  Hamj>er, 
Columbus,  OH,  for  enhancement  of 
propagption  and  survival  of  the  species. 

PRT-775641 

Applicant:  John  Aynes.  OUahoma  Qty.  OK 

The  applicant  requests  a  permit  to 
import  3  captive  bom  Siberian  tigers 
[Panthem  tigris  aftaica}  and  2  captive 
bom  snow  teopartls  [P.  unch)  from  the 
Alberta  WiMlife  Park.  Canada  for  the 
purpose  of  enhantwment  of  propagation. 

Written  data  or  comments  should  be 
suhmiUed  to  the  Director.  U.S.  Fish  and 
Wildlife  Service^  Office  of  Management 
Authority.  4401  North  Fairfax  Drive, 
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room  432,  Arlington.  Virginia  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  this  pubHcation. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
room  432.  ArHngton,  Virginia  22203. 
Phone:  (703/358-2104);  FAX:  (703/358- 
2281). 

Dated:  January  29. 1993. 
Susan  lacobMii, 

Acting  Chief.  Branch  of  Permits.  Office  of 
Management  Authority- 
IFR  Doc.  93-2584  Filed  2-3-93;  8:45  amj 

HUJNG  CODE  4310-aB-M 


Availability  of  Final  Environmental 
Impact  Statement  on  the  Proposed 
Tiiuana  Estuary  TMal  Restoration 
Program,  Tijuana  Slough  National 
Wildlife  Refug^rijuana  River  National 
Estuarine  Reserve,  San  Diego  County, 
CA 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTWN:  Notice  of  availability. 

StMWIARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  this  notice  advises  the 
public  that  the  U.S.  Fish  and  Wildlife 
Service  and  the  California  State  Coastal 
Conservancy  have  prepared  a  Final 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (EIS/EIR) 
on  the  proposed  Tijuana  Estuary  Tidal 
Restoration  Program  at  Tijuana  Slough 
National  Wildlife  Refuge/Tijuana  River 
National  Estuarine  Reserve,  San  Diego 
County,  CaHfomia.  The  Tijuana  Slough 
Refuge  provides  habitat  for  four 
federally  listed  endangered  birds,  a 
plant  and  one  state  listed  endangered 
bird.  Six  alternative  plans  have  been 
considered.  No  final  decision  can  be 
made  on  this  proposal  during  the  30 
days  following  the  filing  of  this  Final 
EIS/EIR,  in  accordance  with  the  Council 
of  Environmental  Quality  Regulations, 
40  CFR  1506.10(b)(2). 
ADDRESSES:  The  Final  EIS/EIR  may  be 
inspected  by  appointment  during 
normal  business  hours  at:  U.S.  Fish  and 
Wildlife  Service,  Southern  California 
Coastal  Complex,  301  Caspian  Way, 
Imperial  Beach,  CA  91933.  Telephone: 
(619)  575-1290.  U.S.  Fish  and  Wildlife 
Service,  Enhancement  Office,  2730 
Loker  Ave.  West.  Carlsbad.  CA  92008. 
Telephone:  (619)  431-9440.  The 
California  State  Coastal  Conservancy, 


1330  Broadway,  suite  1100,  Oakland. 
CA  94612-2530.  Telephone:  (510)  286- 
1015. 

Public  libraries  in  San  Diego  County 
will  also  have  the  Final  EIS/EIR 
available  for  review;  contact  the 
Southern  CaHfomia  Coastal  Complex  for 
a  list  of  specific  libraries. 
FOR  FURTHER  MFORMAtlON  CONTACT: 
Mari  Hoffinann-Nelson,  WildHfe 
Biologist,  Southern  California  Coastal 
Complex,  P.O.  Box  335,  Imperial  Beach, 
CA  91933.  Telephone:  (619)  575-1290. 
SUPP1.EMENTARY  INFORMATION:  The 
Tijuana  Estuary  is  the  southern-most 
estuary  in  the  United  States  on  the 
Pacific  coast.  The  Tijuana  Estuary  is 
within  the  Tijuana  River  National 
Estuarine  Research  Reserve,  which  was 
established  in  1982  by  the  National 
Oceanic  Atmospheric  Administration. 
Tijuana  Slough  National  Wildlife  Refuge 
is  part  of  the  Reserve.  The  Reserve 
encompasses  approximately  2,531  acres 
of  tidal  and  non-tidal  land  extending 
north  from  the  border  between  the 
United  States  and  Mexico.  The  Tijuana 
Estuary  Management  Plai  was 
developed  in  1986  to  pro\.de  a 
framework  for  future  enhancement  of 
the  estuary  and  to  address  the  physical 
changes  that  were  adversely  affecting 
the  estuary.  The  primary  goal  of  this 
plan  is  to  protect  the  estuarine 
environment  and  resources  within  the 
Reserve  in  a  manner  consistent  with  the 
policies  of  land-ownership  and  the 
agencies  regulating  land  use  in  the 
Reserve.  The  Tijuana  Estuary  Tidal 
Restoration  Program  was  developed  in 
response  to  the  1986  plan  and 
subsequent  analysis  that  have 
documented  the  decline  in  resource 
values  and  the  need  for  restoration  in 
the  Reserve. 

The  lead  agencies  in  the  project,  the 
U.S.  Fish  and  Wildlife  Service  and  the 
California  State  Coastal  Conservancy, 
have  undertaken  restoration  planning 
and  this  analysis  at  the  request  of  the 
Tijuana  River  National  Estuarine 
Sanctuary  Management  Authority 
(TRNESMA).  The  local,  state  and 
Federal  agencies  that  make  up 
TRNESMA  acted  in  response  to  a  series 
of  hydrological  and  biological  studies  of 
the  estuary.  These  studies  indicated  that 
a  rapid  and  perhaps  catastrophic  loss  of 
resource  values  could  occur  at  the 
Tijuana  Estuary  unless  action  was  taken 
to  reverse  trends  that  were  currently 
underway.  This  deterioration  includes 
loss  of  significant  endangered  species 
habitat. 

This  document  constitutes  the 
foundation  for  the  restoration  project. 
Because  of  the  large  scale  of  the 
proposed  project  and  a  recognition  of 


the  present  rudimentary  knowledge  of 
the  art  and  science  of  wetland 
restoration,  the  project  will  be 
undertaken  in  increments.  This 
approach  to  restoration,  termed  "the 
modular  approach",  will  begin  the 
"Model  Project".  The  Model  Project, 
consisting  of  a  20  acre  marsh  restoration 
and  other  actions,  is  subjected  to  a  more 
rigorous  level  of  impact  analysis  in  this 
document  than  is  the  overall  495-acre 
Restoration  Project.  The  EIS/EIR  serves 
as  a  first  step  in  the  permitting  process 
for  the  Model  Project.  Supplemental 
impact  assessments  providing  more 
detailed  information  will  be  required 
under  NEPA  and  CEQA  before 
proceeding  with  subsequent  project 
modules. 

The  purpose  of  the  restoration  project 
is  to  define  and  implement  a  program 
that  will  assure  the  long-term  protection 
of  the  valuable  Tijuana  Estuary 
ecosystem.  A  key  element  in  the 
restoration  of  the  estuary  has  always 
been  to  return  to  an  earlier  historic  stale 
when  tidal  flushing  was  self- 
maintaining.  Another  important  element 
is  to  develop  a  restoration  plan  based  on 
what  has  bfiKan  learned  of  the  estuary's 
historic  condition  and  what  can  be 
achieved  under  existing  constraints.  The 
tidal  prism  has  decreased  from  1,5.50 
acre-feet  in  1852  to  290  acre-feet  in 
1989.  In  1852.  the  tidally-influenced 
portion  of  the  estuary  was 
approximately  870  acres  compared  to 
the  current  330  acres.  The  1852  tidal 
slough  channels  extended  into  the 
estuary  over  3,000  feet  east,  5,000  feet 
north  and  2.000  feet  south  of  the  tidal 
inlet.  While  these  channels  still  extend 
into  the  east,  north  and  south  portions 
of  the  estuary,  the  northern  channel  is 
migrating  eastward  into  an  erosion- 
resistant  heodland  and  the  southern 
channels  are  constricted  due  to 
sedimentation.  In  addition,  the  marsh 
plain  dissected  by  the  southern  arm  is 
approximately  two  feet  higher  in 
elevation  than  that  of  the  north  arm.  The 
mouth  of  the  estuary  was  estimated  to 
be  1,000  feet  wide  in  1852.  when  the 
ebb-flow  velocities  were  strong  enough 
to  scour  away  sand  deposited  by  wave 
action  in  the  tidal  inlet,  and  to  keep  the 
mouth  open.  The  mouth  is  now  about 
100  feet  wide,  and  the  reduction  in  tidal 
prism  has  substantially  reduced  the 
tidal  scouring  of  the  entrance  channel, 
making  it  unstable  and  susceptible  to 
closure. 

Six  alternative  plans  were  considered: 
(1)  No  action,  (2)  Restoration  of 
Wetlands  in  the  Central  Estuary,  (3) 
Restoration  of  250  Acres  in  the  South 
Arm,  (4)  Restoration  of  500  Acres  in  the 
South  Arm,  (5)  Minimum  Dredging,  and 
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(6)  Alternatives  to  a  River  Training 
Structure. 

Alternative  4  is  the  preferred 
alternative.  This  alternative  is  designed 
to  increase  salt  marsh  habitat  and 
restore  tidal  flushing  to  areas  that  have 
been  silted-in  over  the  past  few  decades. 
The  Program  consists  of  two  related 
projects:  (1)  The  Model  Project  and  (2) 
the  495-acre  Restoration  Project.  The 
Model  Project  will  be  implemented  first 
and  consists  of  three  components:  (a) 
Oneonta  Slough  Widening;  (b) 
construction  of  the  Connector  Channel; 
and  (c)  construction  of  a  20-acre 
experimental  marsh.  The  495-acre 
Restoration  Project  consists  of  four 
components:  (a)  Restoration  of  495  acres 
of  tidal  marsh  in  the  south  arm;  (b) 
construction  of  a  river  training 
structure;  (c)  stabilization  of  sand 
dunes;  and  (d)  restoration  of  riparian 
habitat 

Restoration  of  the  tidal  marsh  will 
proceed  in  modules.  This  will  facilitate 
the  learning  process  because  early 
modules  will  generate  information 
about  how  well  procedures  work,  what 
problems  develop,  and  what  unforeseen 
beneHts  might  be  capitalized  upon  in 
designing  future  modules.  The  river 
training  structure  will  protect  the 
restored  tidal  marsh,  thus  reducing  the 
risk  of  closure  of  the  mouth  and  loss  of 
tidal  flushing  by  protecting  against  the 
loss  of  tidal  volume  due  to 
sedimentation.  The  total  footprint  of  the 
495-acre  Restoration  Project  with  a  river 
training  structure  will  be  between  507 
and  540  acres  depending  on  the 
alternative  design  for  the  river  training 
structure. 

Copies  of  the  Final  EIS  have  been  sent 
to  all  agencies  and  individuals  who 
participated  in  the  scoping  process, 
submitted  comments  to  the  Draft  EIS/ 
EIR,  and  have  requested  copies  of  the 
Draft  nS/EIR.  A  limited  number  of 
copies  of  the  Final  EIS/EIR  may  be 
obtained  upon  request  from  the  contact 
person  identified  above.  A  Record  of 
Decision  will  be  prepared  on  this 
proposal  after  a  minimum  of  30  days 
following  the  filing  of  the  FEIS/FEIR. 

Dated:  January  22, 1993. 
John  H.  Doebel, 
Acting  Regional  Director. 
|FR  Doc.  93-2621  Filed  2-3-93;  8:45  ami 

BIUJNG  COOe  4310-6S-M 


Receipt  of  Application  for  Permit 

The  public  is  invited  to  comment  on 
the  following  application  for  a  permit  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972. 


as  amended  (16  U.S.C.  1361  et  seq.,  the 
Endangered  Species  Act  of  1973.  as 
amended  (U.S.C.  1531.  et  seq.)  and  the 
regulations  governing  marine  mammals 
and  endangered  species  (50  CFR  parts 
17  and  18). 

PRT-684532 

Applicant:  U.S.  Fish  and  Wildlife  Service, 
National  Ecology  Center,  San  Simeon,  CA 

Type  of  Permit:  Scientific  Research. 

Name  of  Animals:  West  Indian 
Manatee  [Jrichechus  manatus). 

Summary  of  Activity  to  be 
Authorized:  The  applicant  requests 
amendment  to  their  current  permit, 
which  currently  authorizes  non-harmful 
behavioral  and  physiological  studies  on 
captive-manatees,  to  include  non- 
harmful  and  non-invasive  behavioral 
and  physiological  studies  on  h'ee- 
ranging  tame  manatees. 

Source  of  Marine  Mammals  for 
Research:  Wild  and  captive  manatees 
and  all  sexes  and  ages  to  be  used  in  the 
research  throughout  its  range. 

Period  o/ActiVify;  Through  1994. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Office  of  Management  Authority  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  requests  for  a  public  hearing  on  this 
application  should  be  submitted  to  the 
EHrector,  Office  of  Management 
Authority  (OMA),  4401  N.  Fairfax  Dr., 
room  432,  Arlington,  VA  22203  and 
must  be  received  by  the  Director  within 
30  days  of  the  date  of  publication  of  this 
notice.  Anyone  requesting  a  hearing 
should  give  specific  reasons  why  a 
hearing  would  be  appropriate.  "Hie 
holding  of  such  hearing  is  at  the 
discretion  of  the  Director. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  pubUcation 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service.  OMA,  4401  North  Fairfax 
Drive,  room  432.  Arlington.  VA  22203. 
Phone:  {l-80(>-35&-2104);  Fax:  (703/ 
358-2281). 

Dated:  January  29, 1993. 
Susan  Jacobsen, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 
(FR  Doc.  93-2585  Filed  2-3-93;  8:45  ami 
MUMQ  COOE  4310-SS-M 


Great  Lakes  Panel  on  Non<r>dlgenoua 
Aquatic  Nuiaance  Speciea  Meeting 

AGENCY:  Department  of  the  Interior,  Fish 
and  Wildlife  Service. 

ACTKM:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Great  Lakes  Panel  on 
Nonindigenous  Aqiiatic  Nuisance 
Species  (Great  Lakes  Panel),  a  regional 
committee  of  the  Aquatic  Nuisance 
Species  Task  Force.  A  number  of 
subjects  will  be  disciissed,  including: 
the  proposed  annual  report  to  the  Task 
Force;  the  information/education 
strategy  on  nonindigenous  species  for 
the  Great  Lakes;  and  State  Aquatic 
Nuisance  Species  Management  Plans. 
The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Panel  or  may  file 
written  statements  for  consideration. 

DATES:  The  Great  Lakes  Panel  will  meet 
from  1  p.m.  to  5  p.m.  on  Monday. 
February  22, 1993. 

ADDRESSES:  The  meeting  will  be  held  in 
Room  Pier  9  at  the  Westin  Harbour 
Castle,  1  Harbour  Square  in  Toronto. 
Canada. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathe  Glassner-Schwayder,  Great  Lakes 
Commission,  The  Argus  Building,  400 
Fourth  Street,  Ann  Arbor,  Michigan,  at 
(313)  665-9135. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a](2]  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C  App. 
I),  this  notice  announces  a  meeting  of 
the  Great  Lakes  Panel  on  Nonindigenous 
Aquatic  Nuisance  Species,  a  regional 
committee  of  the  Aquatic  Nuisance 
Species  Task  Force  established  under 
the  authority  of  the  Nonindigenous 
Aquatic  Nuisance  I*revention  and 
Control  Act  of  1990  (Pub.  L.  101-646, 
104  Stat.  4761. 16  U.S.C.  4701  et  seq.. 
November  29, 1990).  Minutes  of  meeting 
will  be  maintained  by  Coordinator, 
Aquatic  Nuisance  Species  Task  Force, 
room  840,  4401  North  Fairfax  Drive, 
Arlington.  Virginia  22203  and  the  Great 
Lakes  Panel  Coordinator,  Great  Lakes 
Commission,  The  Argus  Building,  400 
Fourth  Street,  Ann  y^bor,  Michigan, 
and  will  be  available  for  public 
inspection  during  regular  business 
hours,  Monday  through  Friday  within 
30  days  following  the  meeting. 

Dated:  January  29, 1993. 
Gary  Edwards, 

Assistant  Director— Fisheries,  Co-iJi<UT, 
Aquatic  Nuisance  Species  Task  Force. 
IFR  Doc  93-2654  Filed  2-3-93;  8:45  am] 
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Qeologicai  Survey 

Infonnetion  Collection  Submitted  to 
tlw  Office  of  Manegement  and  Budget 
for  Review  Under  ttie  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  haa  been 
•(ubmitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperworlc  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau  Clearance  Office  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Bureau 
Clearance  Officer  and  to  the  Office  of 
Management  and  Budget,  Paperworlc 
Reduction  Project  (102B-OO13), 
Washington,  IX)  20503,  telephone:  (202) 
395-7340. 

Title:  Inventory  of  Hydrologic  Data. 

OMB  Approval  Number:  1028-0013. 

Abstract:  The  collection  is  required  to 
provide  a  data  base  for  coordination  of 
water-data  acquisition  activities  in 
compliance  with  OMB  Memorandum 
M-92-01.  dated  December  10.  1991. 
Coordination  of  Water  Resources 
Information.  It  is  used  within  all 
governmental,  academic,  and  private 
levels  of  the  water-data  community  for 
national  or  regional  network  design  and 
operation  and  for  water  resources  and 
environmental  management  planning. 

Bureau  Form  Number  9-1981-1 
through  9-1981-7 A. 

Frequency:  Biennially. 

Description  of  Respondents:  Federal, 
State,  County,  lUver  Basin,  Interstate, 
Municipality,  Local  Government. 

Estimated  Completion  Time:  .575 
hours. 

Annual  Response:  1624. 

Annual  Burden  Hours:  467. 

Bureau  Clearance  Officer.  Geraldine 
A.  Wilson,  (703)  648-7309. 

Dated:  November  4, 1992. 
Philip  Cohea. 
Chief  Hydrologist. 
(PR  Doc.  93-2603  Piled  2-3-93;  8:45  am) 

BHUNQ  COOC  4319-41-M 


Bureau  of  Land  Management 
(MT-OTIMSIO-OS;  MSI  444] 

Realty  Action;  Noncompetitive  Sale  of 
Public  Lands  in  Madiaon  County.  MT 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Noncompetitive  sale  of  public 

lands  in  Madison  County.  Montana. 


f:  The  following  lands  have 
been  found  suitable  for  sale  under 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (90  Stat. 
2750,  title  43  United  States  Code, 
section  1713),  at  not  less  than  the 
estimated  fair  marliet  value: 

Montana  Principal  MnkUaa 

T.  4  S.  R.  8  W..  Section  29,  S'/.  SEV«  ^MV« 

The  above  described  land  comprising 
20  acres,  is  being  offered  to  Garrison 
Ranches,  Inc.,  the  adjoining  landowner, 
who  has  a  past  history  of  use  of  the  land 
and  has  improvements  on  the  tract. 

DATES:  Comments  regarding  the 
proposed  sale  of  lands  must  be 
submitted  by  March  22, 1993  to  the 
Butte  District  Manager,  Bureau  of  Land 
Management,  PO  Box  3388,  Butte,  MT 
59702.  Any  adverse  comments  will  be 
reviewed  by  the  State  Director,  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  objections,  this 
proposed  realty  action  will  become 
final. 

FOR  FURTHER  MFORUATION  CONTACT: 
Edward  Schericlc,  Area  Manager,  1005 
Selway  Drive,  Dillon,  MT  59725:  (406) 
683-2337. 

SUPPLEMENTARY  INFORIMATXM:  The 
publication  of  this  notice  segregates  the 
above  described  lands  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  laws, 
pending  disposition  of  this  action  or  on 
November  1, 1993,  whichever  occurs 
first.  The  surface  estate  and  the  mineral 
estate,  except  for  saleable  minerals  on  a 
portion  of  the  tract,  will  be  sold. 
Acceptance  of  the  direct  sale  offier  will 
qualify  the  purchaser  to  make 
application  for  conveyance  of  that 
portion  of  the  mineral  interest  which 
will  not  be  reserved.  The  patent  when 
issued  will  contain  a  reservation  for  the 
following  terms,  conditions,  and 
reservations: 

1.  A  right-of-way  60  feet  in  width  for 
a  dedicated  county  road  known  as  "The 
Burma  Road." 

2.  Iteservation  to  the  United  States  for 
a  right-of-way  for  ditches  and  canals  in 
accordance  with  43  U.S.C.  945. 

3.  A  reservation  to  the  United  States 
for  the  saleable  minerals  on  the  NEV4 
NWV4  SWV4  SEV4  NWV4,  N>/i  NEV4 
SWV4  SEV4  NWV4,  NV.I  SEV4  SEV. 
NWV4,  and  the  NVi  SVj  SEV4  SEV. 
NWV4. 

4.  A  reservation  for  MTM79306,  a 
Community  Gravel  Pit,  as  it  affects  that 
portion  of  the  tract  located  north  of  the 
County  Road. 

5.  A  reservation  for  MTM6093S,  a 
right-of-way  20  feet  in  width  for  an 
electrical  distribution  line. 


Dated:  January  25, 1993. 
lames  R.  Owings. 

District  Manager. 

[PR  Doc.  93-2600  Filed  2-3-93;  8:45  am] 

BHJJNa  COOe  431»-ON-M 


[WO  220-93-4320-03] 

Information  Coliection  Submitted  to 
tite  Office  of  Management  and  Budget 
for  Review  Under  tiie  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau's  Clearance 
Officer  at  the  phone  number  listed 
below.  Comments  and  suggestions  on 
the  proposal  should  be  made  directly  to 
the  Bureau  Clearance  Officer  and  to  the 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  (1004- 
0020),  Washington,  DC  20503, 
Telephone  202-395-7340. 

Tj(/e;  Exchange-Of-Use  Grazing 
Agreement. 

OMB  Approval  Number  1004-0020. 

Abstract:  Individuals  or  farm  owners 
may  request  this  use  agreement  for 
recognition  of  unfenced  and 
intermingled  private  land  in  the  grazing 
capacity  and  management  objectives  for 
an  allotment. 

Bureau  Form  Number:  4130-4. 

Frequency:  On  occasion. 

Description  of  Respondents:  Livestock 
grazing  permittees  using  the  public 
lands. 

Estimated  Completion  Time:  20 
minutes. 

Annual  Response:  600. 

Annual  Burden  Hours:  198. 

Bureau  Clearance  Officer  (Alternate): 
Gerri  Jenkins  202-653-6105. 

Dated:  November  17, 1992. 
Henry  Noldan, 

Acting  Assistant  Director,  Land  and 

Benewable  Resources. 

(FR  Doc.  93-2599  Filed  2-3-93;  8:45  am) 

BIUJNGCOOE  431».««-«l 


[CO-05O-<4333-04] 

Draft  Rationing  Plan  for  Commercial 
Use  of  Aricansas  River 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  Canon  Gty  District. 
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in  cooperation  with  the  Ck)lorado 
Division  of  Parks  and  Outdoor 
Recreation  (DPOR),  announces  tlie 
availability  of  a  draft  Rationing  Plan  for 
commercial  use  of  tbe  Arkansas  River 
within  the  Arkansas  Headwaters 
Recreation  Area  (AHRA).  The  AHRA  is 
jointly  managed  by  BLM  and  DPOR 
through  a  Cooperative  Management 
Agreement.  Through  this  Agreement, 
both  agencies  were  involved  in  the 
development  of  this  plan. 
DATES:  Written  comments  should  be 
sent  in  by  February  27, 1993. 
ADDRESSES:  Copies  of  the  draft 
Rationing  Plan  are  available  from: 
Arkansas  Headwaters  Recreation  Area, 
P.O.  Box  126,  Salida,  CO  81201, 
telephone  (719)  539-7289.  Written 
comments  should  be  sent  to  the  same 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pete  Zwaneveld,  Outdoor  Recreation 
Planner,  BIM  Canon  City  District,  P.O. 
Box  2200.  Canon  Qty,  CO  81215-2200, 
telephone  (719)  275-0631  or  Steve 
Reese,  Park  Manager,  Arkansas 
Headwaters  Recreation  Area,  P.O.  Box 
126,  Salida.  CO  81201,  telephone  (719) 
539-7289. 

SUPPLEMENTARY  INFORMATION: 
Envelopment  of  this  draft  Rationing 
Plan  was  based  on  decisions  in  the 
Arkansas  River  Recreation  Management 
Plan,  approved  in  1988.  That  Plan 
identiHed  a  specific  threshold  for 
triggering  the  development  of  a 
rationing  plan.  That  threshold  was  met 
during  the  1991  use  season. 

Stuart  L.  Freer, 

Associate  District  Manager. 

|FR  Doc.  93-2575  Filed  2-3-93;  8:45  am) 

nUJNG  CODE  4310-JB-M 


[NV-030-03-421D-0S;  NVN  34192] 

Realty  Action;  Conveyance  of  Public 
Land  in  Douglas  County,  NV 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Initiation  of  a  45-day  public 

comment  period  on  the  proposed 

classiHcation  of  public  land  for 

recreation  and  public  purposes. 

SUMMARTY:  Pursuant  to  the  authority  in 
the  Recreation  and  I*ublic  Purposes  Act, 
as  amended  (43  U.S.C.  869  et  seq.).  a  45- 
day  public  comment  period  is  initiated 
on  the  following  land  proposed  to  be 
classified  as  suitable  for  lease  and  sale 
to  the  State  of  Nevada  for  a  maintenance 
station: 

Mt.  Diablo  Meridian,  Nevada 

T.  12N.,R.20E., 
Sec  13,NE'/.NWV4NWV4. 


Containing  10.00  acres. 

SUPPtXMENTARY  INFORMATION:  The  public 
land  is  located  four  miles  southeast  of 
Gardnerville  at  the  Gardnerville 
Maintenance  Station.  The  land  is 
currently  classified  for  lease  and  this 
action  will  modify  the  classification  to 
include  sale.  The  land  is  not  needed  for 
Federal  purposes.  Lease  or  conveyance 
is  consistent  with  current  BLM  land  use 
planning  and  would  be  in  the  pubUc 
interest. 

The  patent,  when  issued,  will  be 
subject  to  the  following  terms, 
conditions  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Seaetary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
the  minerals. 

The  land  is  now  and  will  continue  to 
be  segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  recreation  and  public 

fiurposes  and  leasing  under  the  mineral 
easing  laws. 

DATES:  For  a  period  of  45  days  from  the 
date  of  pubUcation  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Walker  Resource  Area 
Manager,  Bureau  of  Land  Management, 
1535  Hot  Springs  Road,  suite  300, 
Carson  City,  NV  89706-0638.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director.  In  the  absence  of  any 
adverse  comments,  the  classification 
will  become  effective  60  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  J.  Kihm.  Walker  Area  Realty 
Specialist,  Bureau  of  Land  Management, 
1535  Hot  Springs  Road,  suite  300, 
Carson  City,  NV  89706-0638;  (702)  885- 
6000. 

Dated:  January  26, 1993. 
|ohn  Matthiessen, 
Walker  Resource  Area  Manager. 
IFR  Doc.  93-2594  Filed  2-3-93;  8:45  ami 

BILLING  COOE  4310-HC-M 


National  Park  Service 

Prince  William  Forest  Park,  Virginia, 
General  Management  Plan/ 
Environmental  Assessment 

AGENCY:  National  Park  Service;  Interior. 


ACTION:  Notice  of  Release  of  the  Draft 
General  Management  Plan/ 
Environmental  Assessment. 

SUMMARY:  Pursuant  to  Council  on 
Environmental  Quality  regulations  and 
National  Park  Service  policy,  the 
National  Park  Service  (NPS)  announces 
the  release  of  the  Draft  General 
Management  Plan/Environmental 
Assessment  (GMP/EA)  for  Prince 
William  Forest  Park,  Virginia.  The 
document  will  be  on  public  review  until 
April  9, 1993.  A  public  meeting  will  be 
held  Saturday,  March  6  at  the  A.J. 
Ferlazzo  Building,  First  Floor, 
Northwest  Wing,  Fire  and  Rescue 
Classroom,  160-C,  15941  Cardinal 
Drive,  Woodbridge,  Virginia.  The 
meeting  will  be  held  frtim  9  am-12  noon 
and  1  pm-4  pm.  Copies  of  the  GMP/EA, 
staff,  information  and  exhibits  about  the 
park  will  be  available  as  well  as 
comment  sheets. 

The  draft  GMP/EA  presents  three 
alternatives  for  future  management  and 
use  of  Prince  WilUam  Forest  Park. 
Alternative  A,  the  preferred  alternative, 
will  enhance  existing  use.  Under  this 
alternative,  the  NPS  would  undertake 
actions  to  improve  visitor  experiences 
and  enhance  general  public  use  of  park 
facilities  at  the  park  while  retaining  and 
expanding  existing  facilities  and  current 
patterns  of  use.  The  "Resource 
Management  Plan"  would  be 
implemented  to  ensure  long-term 
protection  of  significant  resources,  and 
land  protection  options  would  be 
initiated  to  protect  the  Quantico  Creek 
watershed.  Alternative  B  will  continue 
existing  management  and  operations  at 
the  park.  Managers  would  continue  to 
accommodate  traditional  recreational 
activities  while  preserving  important 
natural  and  cultural  features;  the 
approved  Resource  Management  Plan 
would  provide  direction  in  preservation 
efforts.  Existing  faciUties  would  be 
modified  to  meet  basic  health  and  safety 
requirements.  The  land  protection 
strategy  would  be  to  continue  working 
cooperatively  with  adjacent  landownere 
and  management  authorities  to  ensure 
that  the  significant  resources  of  the  park 
are  not  threatened.  Alternative  C  would 
achieve  many  of  the  park's  objectives  by 
concentrating  active  use  in  an  attractive 
natural  setting  near  the  park  entrance 
and  removing  facilities  and 
development-intensive  activities  from 
the  core  of  the  park.  A  forested  area  on 
Quantico  Creek  north  of  the  Pine  Grove, 
Telegraph  Road,  and  Cabin  Camp  3 
developments  would  be  designated  as 
the  main  visitor  use  areas  in  the  park, 
and  would  be  linked  to  offer 
opportunities  ranging  from  structured 
group  picnicking  and  sheltered  camping 
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to  casual  play  and  nature  study  along 
streambanks.  After  the  visitor  use  area  is 
established,  the  loop  road  would  be 
removed  from  the  paric  interior,  and  this 
large  area  of  mature  piedmont  forest 
would  be  restored  to  its  natural 
condition,  to  be  reached  only  on  foot. 
To  further  meet  the  natural  resource 
management  objectives,  certain  private 
lands  and  in  particular  the  lands  now 
on  the  Quantico  Marine  Corps  Base  that 
include  the  uppermost  portion  of  the 
Quantico  Creek  watershed  would  be 
brought  under  NFS  management 
through  land  exchanges. 

For  copies  of  the  draft  GMP/EA, 
please  contact:  Superintendent,  Prince 
William  Forest,  P.O.  Box  209.  Triangle, 
Virginia  22172. 

Again,  the  review  period  for  this 
document  ends  April  6, 1993.  All 
review  comments  must  be  postmarked 
no  later  than  April  6, 1993. 

Dated:  January  29, 1993. 
Chrysanflra  L.  Walter, 

Acting  Begional  Dirvctor,  Nadonal  Capital 

Region. 

IFR  Doc.  93-2565  Filed  2-3-93;  8:45  am] 

BtUJNC  COOC  4310~7»-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  Act  of  1984; 
Corporation  for  Open  Systems 
International 

Notice  is  hereby  given  that,  on 
December  24,  1902,  pursuant  to  section 
6(aJ  of  the  National  Cooperative 
Research  Act  of  1984,  IS  U.S.C.  4301  et 
seq.  ("the  Act"),  the  Corporation  for 
Open  Systems  International  ("COS") 
has  flled  written  notiHcations 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  certain 
information.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
SpeciHcally,  the  changes  are  as  follows: 
Tekelec,  Inc.,  Calabasas,  CA;  and  ISODE 
Consortium,  Inc.,  London,  England,  and 
Austin,  TX,  have  become  members  of 
COS  on  September  25,  1992  and 
October  26, 1992,^  respectively,  COS  was 
advised  that  Dowty  Network  Systems, 
Inc.  ("Dowty"),  a  member  of  COS,  has 
been  acquired  by  Cray  Electronic 
Holdings  pic,  a  United  Kingdom 
company,  and  that  Dowty  has  been 
merged  into  Cray  Communications,  Inc. 
and  its  operations  moved  to  Annapolis, 
MD. 


On  May  14, 1986,  COS  filed  its 
original  Aotification  piusuant  to  section 
6(aT of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  ptu^uant  to  section  6(b]  of  the 
Act  on  June  11. 1986  (51  FR  21260). 

The  last  notification  was  filed  with 
the  Department  on  March  9.  1992.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  May  5, 1992  (57  FR  19310). 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  93-2574  Filed  2-3-43;  8:45  am) 
BftXINQ  COOe  441»-«1-M 


UBRARY  OF  CONGRESS 

American  Foikllfa  Cantar;  Board  of 
Trustees  Masting 

agency:  Library  of  Congress. 
ACTION:  Notice  of  meeting. 

StJMMARY:  This  notice  announces  a 
meeting  of  the  Board  of  Trustees  of  the 
American  Folklife  Center.  This  notice 
also  describes  the  functions  of  the 
Center.  Notice  of  this  meeting  is 
required  in  accordance  with  Public  Law 
94-463. 

DATES:  Friday,  February  26, 1993;  9  a.m. 
to  1  p.m. 

ADDRESSES:  Librarian's  Conference 
Room,  LM  608,  Library  of  Congress. 
Washington.  DC  20540. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  L.  Dockstader,  Deputy 
Director,  American  Folklife  Center, 
Washington,  DC  20540. 
SUPPlfMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public.  It  is 
suggested  that  persons  planning  to 
attend  this  meeting  as  observers  contract 
Raymond  Dockstader  at  (202)  707-6590. 

The  American  Folklife  Center  was 
created  by  the  U.S.  Congress  with 
passage  of  Public  Law  94-201,  the 
American  Folklife  Preservation  Act,  in 
1976.  The  Center  is  directed  to 
"preserve  and  present  American 
folklife"  through  programs  of  research, 
documentation,  archival  preservation, 
live  presentation,  exhibition, 
publications,  dissemination,  training, 
and  other  activities  involving  the  many 
folk  cultural  traditions  of  the  United 
States.  The  Center  is  under  the  general 
guidance  of  a  Board  of  Trustees 
composed  of  members  from  Federal 
agencies  and  private  life  widely 
recognized  for  their  interest  in 
American  folk  traditions  and  arts. 

The  Center  is  structured  with  a  small 
core  group  of  versatile  professionals 
who  both  carry  out  programs  themselves 
and  oversee  projects  done  by  contract  by 


others.  In  the  brief  period  of  the  Center's 

operation  it  has  energetically  carried  out 

its  mandate  with  programs  that  provide 

coordination,  assistance,  and  model 

projects  for  the  field  of  American 

folklife. 

Raymond  L.  Dockstader, 

Deputy  Dinctor,  American  FolldifB  Center. 

(FR  Doc.  93-2573  Filed  2-3-93;  8:45  am] 

BtuMQ  ooce  MIO-ei-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Nottca  83-009] 

NASA  Advisory  Council  (NAC),  Spaca 
Scianca  and  Applicatlona  Advisory 
Committee  (SSAAC),  Astrophysics 
Subcommittee;  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordemce  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  the  National  Aeronautics 
and  Space  Administration  announces  a 
forthcoming  meeting  of  the  NASA 
Advisory  Council,  Space  Science  and 
Applications  Advisory  Committee, 
Astrophysics  Subcommittee. 

DATES:  February  18. 1993,  9:30  a.m.  to 
5:15  p.m.;  and  February  19, 1993,  8:15 
a.m.  to  4:30  p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  room  MIC-5,  300 
E  Street,  SW.,  Washington,  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lia  LaPiana,  Code  SZ,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546.  202/358-0346. 

SUPPt.EMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room,  The 
agenda  for  the  meeting  is  as  follows: 

— Developments  Since  Octot)er  1992  Meeting 
—Status  of  FY  W93  and  1994  BudgeU 
—INTEGRAL  and  XTE  Mission  Updates 
— Strategies  for  the  Astrophysics  Missions 

Operations  and  Data  Analysis  Program 
— Astrophysics  Division  Education  Strategy 
— Status  of  Inured,  Submillimeter  and 

Radio  Missions 
— New  Office  of  Advanced  Concepts  and 

Technology 
— Historical  Perspective  of  NASA 
— Potential  Measures  of  the  Scientific 

Productivity  of  Astrophysics  Missions 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 
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Dated:  January  27, 1993. 
John  W.  Gafi; 

Advisory  Committee  Management  Offker, 
Nationa]  Aeroaautica  and  Space 
Administration. 
IFR  Doc  03-2563  Filed  2-3-S3;  8:4S  ami 

BILUNQ  COOC  7«10-at-« 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Agency  Information  Collection 
ActivMee  Under  OMB  Review 

AGB«QY:  National  Endowment  for  the 
Arts.  1 1 
ACTKm:  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Arts  (NEA)  has  sent  to  tiie  Office  of 
Management  and  Budget  (OMB)  a 
request  for  clearance  of  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35). 

DATES:  Comments  on  this  information 
collection  must  be  submitted  by  March 
8, 1993. 

A00RESSE8:  Send  comments  to  Mr. 
Steve  Semenuk.  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  726  Jackson  Place,  NW.,  room 
3002,  Washington,  DC  20503;  (202-395- 
7316).  In  addition,  copies  of  such 
comments  may  be  sent  to  Ms.  Roberta 
Dunn,  National  Endowment  for  the  Arts, 
Congressional  Liaison  Office,  room  525, 
1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506;  (202-682-5434). 
FOR  FURTHER  MFORMATKM  CONTACT: 
Ms.  Judith  O'Brien,  National 
Endowment  for  the  Arts,  Administrative 
Services  Division,  room  203, 1100 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20506;  (202-682-5401) 
hom  whom  copies  of  the  documents  are 
available. 

SUPPLEMENTARY  MFORMATKM:  The 
Endowment  requests  the  review  of  a 
revised  collection  of  information.  This 
entry  U  issued  by  the  Endowment  and 
contains  the  following  information: 

(1)  Tlie  title  of  the  form;  (2)  how  often 
the  required  information  must  be 
reported;  (3)  who  will  be  required  or 
asked  to  report;  (4)  what  the  form  will 
be  used  for;  (5)  an  estimate  of  the 
number  of  responses;  (6)  the  average 
burden  hours  per  response;  (7)  an 
estimate  of  the  total  number  of  hours 
needed  to  prepare  the  form.  This  entry 
is  not  subject  to  44  U.S.C.  3504(h). 
Title:  FY  94  Opera-Musical  Theater 

Application  Guidelines 
Frequency  of  Collection:  One-time 
Respondents:  Non-profit  institutions. 


Use:  Guideline  instructions  and 
applications  eUcit  relevant 
information  from  non-profit  arts 
organizations  that  apply  for  funding 
under  the  Opera-Musical  Theater 
Program.  This  information  is 
necessary  for  the  accurate,  feir  and 
thorough  consideration  of  competing 
proposals  in  the  apphcation  review 
process. 

Estimated  Number  of  Respondents:  412 

Average  Burden  Hours  Per  Response: 
26.95 

Total  Estimated  Burden:  11,100 

RobUDmui, 

Congressional  Liaison.  National  Endowment 
for  the  Arts. 

IFR  Doc  93-2571  Filed  2-3-93;  8:45  am] 

BtLUNG  C00C7BS^41-H 


Design  Arts  Advisory  Panel;  Notice  of 
Meeting 

Piusuant  to  section  10(aK2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Design  Arts 
Advisory  Panel  (Organizational  Grants 
Section)  to  the  National  Council  on  the 
Arts  will  be  held  on  March  2-3, 1993 
from  9  a.m.-6  p.m.,  March  4,  from  9 
a.m.-7  p.m.  and  March  5  from  9  a.m.- 
4  p.m.  in  room  730  at  the  Nancy  Hanks 
Center,  1100  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  March  5  from  2  p.m.- 
4  p.m.  The  topic  will  be  policy 
discussion. 

The  remaining  portions  of  this 
meeting  on  March  2-3  from  9  a.m.-6 
p.m.,  March  4  bom  9  a.m.-7  p.m.  and 
March  5  from  9  ajn.-2  p.m.  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation,  and  recommendation  on 
applications  for  financial  assistance 
vmder  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  information  given 
in  confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24, 1992,  as  amended,  these 
sessions  will  be  closed  to  the  pubhc 
pursuant  to  subsection  (c)(4),  (6)  and 
(9)(B)  of  section  552b  of  title  5,  United 
States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  0|>en  to  the  puUic,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  spedal  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 


National  Endowment  for  the  Arts,  1100 
Pennsylvanie  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532. 
TTY  202/682-5496,  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Office,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5439. 

Dated:  January  28, 1993. 
Yvonne  M.  Sabine, 

Director,  Panel  Opervtioru,  Natiomil 
Endowment  for  the  Acts. 

(FR  Doc  93-2570  Filed  2-3-93;  8:45  am] 

SajJNOCOOC  T837-«1-M 


Media  Arts  Advisory  Panel;  NoHca  of 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  her^y 
given  that  a  meeting  of  the  Media  Arts 
Advisory  Panel  (The  Arts  on  Television 
Section)  to  the  National  Coimcil  on  the 
Arts  will  be  held  on  March  3, 1993  fitim 
9:15  a.m.-6:30  p.m.  and  March  4  from 
9  a.m.-5:30  p.m.  in  room  716  at  the 
Nancy  Hanks  Center,  1100  Pennsylvanie 
Avenue,  NW.,  Washington,  DC  20506. 

Portions  of  this  meeting  will  be  open 
to  the  pubhc  on  Mardi  3  from  9:15 
a.m.-9:45  a.m.  and  March  4  from  4 
p.m.-5:30  p.m.  The  topics  will  be 
introductory  remarks  and  policy 
discussion. 

The  remaining  portions  of  this 
meeting  on  March  3  from  9:45  a.m.-6:30 
p.m.  and  March  4  from  9  a.m.— 4  p.m. 
are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foimdation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
November  24, 1992,  these  sessions  will 
be  closed  to  the  public  piu^uant  to 
subsection  (c)(4),  (6)  and  (g)(B)  of 
section  552b  of  tiUe  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

Ii  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowrment  for  the  Arts,  1100 
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Pennsylvania  Avenue,  NW., 
Washington.  DC  20506,  202/682-5532, 
TTY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5439. 

Dated:  January  28, 1993. 
Yvonna  M.  Sabine, 

Director,  Panel  Operations,  National 

Endowment  for  the  Arts. 

IFR  Doc  93-2569  Filed  2-3-93;  8:45  am) 
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NATIONAL  SaENCE  FOUNDATION 

DOE/NSF  Nuclear  Science  Advisory 
Committee;  Notice  of  IMeeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Date  and  Time:  February  26, 1993  from  9 
a.m.  to  6  p.m.;  February  27, 1993  from  8:30 
a.m.  to  12  noon. 

Place:  National  Science  Foundation,  room 
540, 1800  G  St..  NW.,  Washington,  DC  20550. 

Type  of  Meeting:  Open. 

Contact  Person:  John  W.  Lightbody, 
Program  Director  for  Nuclear  Physics, 
National  Science  Foundation,  1800  G  St. 
NW.,  Washington.  DC  20550.  Telephone: 
(202)  357-7993. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  advise  the  National 
Science  Foundation  and  the  Department  of 
Energy  on  scientific  priorities  within  the 
field  of  basic  nuclear  science  research. 

Agenda:  Status  of  DOE  and  NSF  Nuclear 
Physics  Programs — Report  on  the  NSF- 
Conducted  Review  of  NSF-Supported 
University  Based  Nuclear  Physics  Labs — 
Presentation  and  Discussion  of  the  Report  of 
the  NSAC  Subcommittee  on  NSF-Sponsored 
National  User  Facilities  for  Nuclear 
Physics — Preparation  of  a  Response  to  the 
Charge  to  NSAC  on  the  Apportionment  of  the 
Budgets  to  the  User  Facilities  Under  Several 
Overall  Budget  Cut  Scenarios — Public 
CommentC) — (*)  Persons  wishing  to  speak 
should  make  arrangements  through  the 
Contact  Person  identified  above. 

Dated:  February  1. 1993. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
IFR  Doc.  93-2658  Filed  2-3-93;  8:45  am] 

aiUJNQ  COOE7W5-01-H 


Advisory  Committea  for  Eartti 
Sciences;  Notice  of  IMIeetlng 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 


463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Date  and  Time:  February  23-25, 1993;  8:30 
a.m.  to  5  p.m. 

Place:  Room  543.  National  Science 
Foundation.  1800  G  Street  NW..  Washington. 
DC  20550. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  James  F.  Hays.  Division 
Director,  Division  of  Earth  Sciences,  room 
602,  National  Science  Foundat  on, 
Washington.  DC  20550,  (202)  357-7958. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice, 
recommendations,  and  oversight  concerning 
support  for  research  and  research-related 
activities  in  the  Earth  Sciences. 

Agenda:  Review  of  NSF  program 
performance;  Long  Range  Plaiming  for  Earth 
Sciences  programs. 

Dated:  February  1, 1993. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  93-2656  Filed  2-3-93;  8:45  am) 

BILLMG  COOC  796S-01-M 


Special  Emphasis  Panel  in  Human 
Resourca  Davaiopmant;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Date  and  Time:  February  24-26, 1993;  8 
a.m.-5  p.m. 

Place:  St.  James  Hotel,  950  24th  Street, 
NW.,  Washington,  DC 

Type  of  Meeting:  Qosed. 

Contact  Person:  Dr.  Wanda  E.  Ward, 
Program  Director,  Career  Access,  HRD  room 
1225,  National  Science  Foundation,  1800  G 
St.  NW..  Washington.  DC  20550.  Telephone: 
(202)  357-7461. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  Summer 
Science  Camps  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b(c).  (4yand  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  February  1, 1993. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
(FR  Doc  93-2657  Filed  2-3-93;  8:45  am| 
BILUNQ  CODE  7SH-01-H 


Special  Emphasis  Panel  In  Materials 
Research;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Foundation  announces  the  following 
meetings: 

Name:  Special  Emphasis  Panel  in  Materials 
Research  (DMR). 

Date.  Time  and  Place:  February  23, 1993; 
8:30  a.m.-5  p.m.  NSF  Conference  ft  Training 
Center.  1110  Vermont  Avenue,  NW..  rooms 
500  C  ft  E,  Washington.  DC  20550  and 
February  24. 1993;  8:30  a.m.-5  p.m.  NSF 
Conference  ft  Training  Center,  1110  Vermont 
Avenue,  NW.,  room  500  C,  Washington.  DC 
20550. 

Type  of  Meetings:  Closed. 

Contact  Person:  Dr.  John  C.  Hurt,  Program 
Director,  Materials  Research  Groups,  Division 
of  Materials  Research,  room  408,  National 
Science  Foundation.  Washington,  DC,  20550. 
Telephone  (202)  357-9791. 

Purpose  of  Meetings:  To  provide  advice 
and  reconunendations  concerning  support  for 
the  Materials  Research  Groups  on  Advanced 
Processing. 

Agenda:  Examine  proposals,  reviewers' 
evaluations,  and  make  recommendations  for 
new  and  renewal  awards  for  Materials 
Research  Groups  in  the  FY  1993  competition. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information,  financial  data  such  as 
salaries,  and  p>ersonal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  552b.(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  February  1, 1993. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc  93-2659  Filed  2-3-93;  8:45  am] 
BtUJNQCOOE  755B-01-M 


Special  Emphasis  Panel  in  Research, 
Evaluation,  and  Dissemination;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Date  and  Time:  February  26, 1993;  8:30 
a.m.-5  p.m. 

Place:  St.  James  Hotel,  950  24th  Street 
NW..  Washington,  DC 

Type  of  Meeting:  Qosed. 

Contact  Person:  Dr.  Madeleine  J.  Long, 
Special  Assistant  for  Comprehensive  Design 
and  Planning,  Education  and  Human 
Resources,  room  516,  National  Science 
Foundation.  1800  G  St  NW..  Washington.  DC 
20550.  Telephone:  (202)  357-9522. 

Purposf  of  Meeting:  To  determine 
technical  assistance  needs  for  the  Urban 
Systemic  Initiatives. 

Agenda:  To  examine  planning  proposals  to 
help  determine  the  nature  and  scope  of 
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technical  Bssistance  necessary  under  the 
Urban  Systemic  Initiatives. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  siidi  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C  5S2b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act 

Dated:  February  1, 1993. 
M.  Rebwxa  Wiakkr. 
Committee  Management  Officer. 
|FR  Doc.  93-2660  Filed  2-3-93;  8:45  am) 

BNJJNQ  COOK  7B6S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[DoclMt  Na  50-334] 

Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  no  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  Hearing; 
Duquesr>e  Light  Company,  et  al 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
66  issued  to  Duquesne  Light  Company 
(the  licensee)  for  operation  of  the  Beaver 
Valley  Power  Station,  Unit  No.  1. 
located  in  Beaver  County,  Pennsylvania. 

The  proposed  amendment  would 
modify  the  appendix  A  Technical 
SpeciHcations  (TSs)  to  allow  for 
increasing  the  number  of  spent  fuel 
assemblies  that  may  be  stored  in  the 
spent-hiel  pool.  The  changes  would 
allow  for  1627  storage  locations, 
including  two  that  would  be  used  for 
storage  cans  for  defective  fuel. 
Additionally,  the  changes  also  would 
allow  for  the  storage  of  fuel  with  U-235 
enrichment  up  to  5.0%  (weight).  The 
proposed  amendment  would  aHect  TS 
sections  3/4  9.14,  5.6.1,  and  5.6.3,  and 
table  3.^1. 

The  present  allowable  spent  fuel 
storage  at  Unit  1  is  limited  to  833 
assemblies.  The  number  of  unused 
storage  locations  in  the  spent-fuel 
storage  racks  is  sufficient  for  operational 
needs,  including  sufficient  reserve 
capacity  for  full-core  discharge,  through 
1996.  TTie  proposed  increased  capacity 
is  projected  to  be  sufficient  to  support 
facility  operation  through  the  year  2013, 
including  full-core  reserve  storage 
capability. 

The  proposed  increase  in  the  storage 
capacity  will  be  accomplished  by 
replacing  the  current  spent-fuel  storage 
racks  with  13  new  free-standing  high- 
density  storage  modules  (racks).  Two 


different  rack  designs  would  be  used  to 
accommodate  fuel  with  initial  U-235 
enrichment*  up  to  5%  (weight),  and 
various  fuel  bumup.  Both  deaiens 
would  be  fabricated  from  stainless  steel 
and  would  incorporate  Boral  neutron 
absorber  material. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
r^ulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration.  The  NRC  staff 
has  reviewed  the  licensee's  analysis 
against  the  standards  of  10  CFR  50.92(c). 
The  NRC  staff's  review  is  presented 
below. 

A.  The  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  (10  CFR  50.92(c)(1)).  The 
following  previously  analyzed  accidents 
have  been  considered  by  the  licensee: 

1.  Dropped  spent  fuel  assembly — The 
radiological  consequences  of  a  dropped 
spent  fuel  assembly  are  not  significantly 
increased  from  the  previous  analysis. 
The  thyroid  dose  and  whole  body 
gamma  dose  at  the  exclusion  boundary 
are  bounded  by  the  results  of  the 
previous  analysis,  and  the  whole  body 
beta  dose  is  increased  only  slightly. 
Criticality  analysis  shows  that  kdr  will 
remain  ^  0.95  as  before.  The  fuel 
handling  equipment  is  not  affected  by 
the  proposed  storage  rack  replacement; 
therefore,  the  probability  of  a  dropped 
spent  fuel  assembly  accident  is 
unchanged. 

2.  Dropped  spent-fuel  cask — The 
proposed  rack  replacement  has  no  effect 
upon  the  procedures  or  equipment  to  be 
used  for  handling  a  spent-fuel  cask. 
Therefore,  the  probability  or 
consequences  of  this  type  accident  are 
unchanged. 

3.  Dropped  heavy  load — ^Tbe 
movement  of  loads  in  excess  of  3000 
pounds  over  spent  fuel  stored  in  the 
storage  pool  is  prohibited  whenever 
spent  fuel  assemblies  are  in  the  pool  by 


the  Apfwndix  A  Technical 
Specifications.  This  prohibition  is  not 
affected  by  the  proposed  ndk 
replacement.  All  rack  replacement  work 
in  the  spent-fuel  pool  will  be  controlled 
and  performed  in  accordance  with 
specific  written  procedures  and 
administrative  asitrol  to  piechide 
movement  of  a  rack  directly  over  any 
fuel.  Therefore,  the  probability  of  this 
type  accident  is  not  changed 
significantly. 

4.  Seismic  evoits — ^The  new  racks  are 
designed  and  will  be  fabricated  as 
seismic  Category  I  structiires  in 
accordance  with  Regulatory  Guide  1.29. 
Rev.  3  (1978)  whereas  the  existing  racks 
are  seismic  Category  II  structures.  The 
racks  are  designed  so  that  the  integrity 
of  the  racks  and  pool  structure  will  be 
maintained  during  and  after  a  safe 
shutdown  earthquake  for  all  postulated 
loading  conditions,  llierefore.  the 
consequences  of  a  seismic  event  are  not 
increased. 

5.  Loss  of  spent-fuel  pool  cooling 
flow — The  proposed  modification  will 
increase  the  heat  load  in  the  spent-fuel 
pool.  However,  even  in  the  event  of  a 
complete  failure  of  the  spent-fuel  pool 
cooling  system,  the  evaluation  shows 
that  there  is  sufficient  time  available  to 
provide  alternate  means  of  pool  cooling. 
Therefore,  the  consequences  of  this 
accident  are  not  increased.  The 
proposed  rack  replacement  does  not 
involve  any  change  to  the  spent-fuel 
pool  cooling  system:  therefore,  the 
probability  of  this  accident  is  tuA 
affiected. 

B.  The  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  (10  CFR  50.92(c)(2)).  The 
physical  and/or  operational  changes 
that  would  be  allowed  by  the 
amendment  are  an  increase  in  the  initial 
fuel  enrichment  and  an  increase  in  the 
amount  of  spent  fuel  that  may  be  stored 
in  the  pool  through  replacement  of  the 
existing  storage  racks.  These  changes  do 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident.  The  fuel 
handling  operations  that  will  be 
conducted  wdth  the  new  racks  are 
similar  to  those  that  are  currently  in  use, 
and  the  fuel  handling  operations  will  be 
accomplished  using  the  currently- 
installed  equipment.  However,  the 
change  to  a  two-region  spent- fuel  pool 
requires  the  performance  of  additional 
evaluations  to  assure  that  the  criticality 
criterion  is  not  violated  through 
misplacement  of  unirradiated  fuel  with 
5%  initial  enrichment  into  a  Region  2 
storage  cell  or  adjacent  to  the  outside  of 
a  Region  2  rack  module.  No  new  types 
of  operations  will  be  conducted  as  a 
result  of  the  proposed  amendment 
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following  the  replacement  of  the  storage 
racks,  and  no  unproven  technology  is 
utilized  in  the  replacement  racks. 

C.  The  changes  do  not  involve  a 
signiHcant  reduction  in  a  margin  of 
safety  (10  CFR  50.92(c)(3)).  Analyses 
have  been  performed  to  demonstrate 
that  the  established  criticality 
acceptance  criterion  (kcrr  ^  0.95), 
including  uncertainties,  is  satished 
under  all  conditions  of  storage  rack 
loading,  fuel  enrichment  and  bumup, 
and  events  involving  mispositioned 
fuel.  Thermal-hydraulic  analyses 
demonstrate  that  even  though  the  heat 
load  to  the  pool  will  be  increased,  the  . 
existing  poolcooling  system  will 
maintain  the  bulk  water  temperature 
below  165  °F  assuring  a  substantial 
margin  to  bulk  boiling.  These  analyses 
also  show  that  nucleate  boiling  will  not 
occur  in  the  hottest  fuel  assembly. 
Structural  considerations  assure  that 
margins  of  safety  for  spent-fuel  pool 
structural  loading  and  margins  of  safety 
against  rack  tilting,  deflection,  or 
movement  have  been  maintained.  Rack 
materials  used  are  proven  to  be 
compatible  with  the  pool  and  fuel 
assemblies. 

Based  on  this  review,  it  appears  that 
the  three  criteria  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  proposed 
amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  thirty  (30)  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will 
not  normally  make  a  final  determination 
unless  it  receives  a  request  for  a  hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Directives 
Review  Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  P-223,  Phillips  Building.  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC  20555.  The  filing  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  March  8,  1993.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 


any  person  whose  interest  may  be 
a^cted  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consuh  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the  B. 
F.  Jones  Memorial  Library,  663  Franklin 
Avenue,  Aliquippa,  Pennsylvania 
15001.  If  a  request  for  a  hearing  or 
petition  for  leave  to  intervene  is  filed  by 
the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board 
Panel,  designated  by  the  Commission  or 
by  the  Chairman  of  the  Atomic  Safety 
and  Licensing  Board,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the.proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  also 
should  identify  the  specific  aspect(s)  of 
the  subject  matter  of  the  proceeding  as 
to  which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior 
to  the  first  prehearing  conference 
scheduled  in  the  proceeding,  a 
petitioner  shall  file  a  supplement  to  the 
petition  to  intervene  which  must 
include  a  list  of  the  contentions  which 
are  sought  to  be  litigated  in  the  matter. 
Each  contention  must  consist  of  a 


specific  statement  of  the  issue  of  law  or 
fact  to  be  raised  or  controverted.  In 
addition,  the  petitioner  shall  provide  a 
brief  explanation  of  the  bases  of  the 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion 
which  support  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  Petitioner  must  provide 
sufficient  information  to  show  that  a 
genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  involves  a  significant 
hazards  consideration,  any  hearing  held 
would  take  place  before  the  issuance  of 
any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 


determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

A  re<^est  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street,  NW..  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  ten 
(10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly 
so  inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
(800)  248-5100  (in  Missouri  l-{800) 
342-6700).  The  Western  Union  operator 
should  be  given  Datagram  Identification 
Number  N1023  and  the  following 
message  addressed  to  John  F.  Stolz: 
petitioner's  name  and  telephone 
number;  date  petition  was  mailed;  plant 
name;  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  £)C  20555, 
and  to  Jay  E.  Silberg,  Esquire,  Shaw, 
Pittman,  Potts  &  Trowbridge,  2300  N 
Street,  NW.,  Washington,  DC  20037. 
attomev  for  the  licensee. 

Nontlmely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-{v)  and  2.714(d). 

The  Cbmmission  hereby  provides 
notice  that  this  is  a  proceeaing  on  an 
application  for  a  license  amendment 
falling  within  the  scope  of  section  134 
of  the  Nuclear  Waste  Policy  Act  of  1982 
(NWPA),  42  U.S.C.  10154.  Under 
section  134  of  the  NWPA,  the 
Commission,  at  the  request  of  any  party 
to  the  proceeding,  must  use  hybrid 
hearing  procedures  with  respect  to  "any 
matter  which  the  Commission 
determines  to  be  in  controversy  among 
the  parties."  The  hybrid  procedures  in 
section  134  provide  for  oral  argument 
on  matters  in  controversy,  preceded  by 
discovery  under  the  Commission's 
rules,  and  the  designation,  following 


argument,  of  only  those  factual  issues 
that  involve  a  genuine  and  substantial 
dispute,  together  with  any  remaining 
questions  of  law.  to  be  resolved  in  an 
adjudicatory  hearing.  Actual 
adjudicatory  hearings  are  to  be  held  on 
only  those  issues  found  to  meet  the 
criteria  of  section  134  and  set  for 
hearing  after  oral  argument. 

The  Commission's  rules 
implementing  section  134  of  the  NWPA 
are  found  in  10  CFR  part  2,  subpart  K, 
"Hybrid  Hearing  Procedures  for 
Expansion  of  Spent  Nuclear  Fuel 
Storage  Capacity  at  Civilian  Nuclear 
Power  Reactors"  (published  at  50  FR 
41670.  October  15. 1985)  to  10  CFR 
2.1101  et  seq.  Under  those  rules,  any 
party  to  the  proceeding  may  invoke  the 
hybrid  hearing  procedures  by  filing  with 
the  presiding  officer  a  written  request 
for  oral  argument  under  10  CFR  2.1109. 
To  be  timely,  the  request  must  be  filed 
within  10  days  of  an  order  granting  a 
request  for  a  hearing  or  petition  to 
intervene.  (As  outlined  above,  the 
Commission's  rules  in  10  CFR  part  2, 
subpart  G,  and  2.714  in  particular, 
continue  to  govern  the  filing  of  requests 
for  a  hearing  or  petitions  to  intervene, 
as  well  as  the  admission  of  contentions.) 
The  presiding  officer  shall  grant  a 
timely  request  for  oral  argument.  The 
presiding  officer  may  grant  an  untimely 
request  for  oral  argument  only  upon 
showing  of  good  cause  by  the  requesting 
party  for  the  failure  to  file  on  time  and 
after  providing  the  other  parties  an 
opportunity  to  respond  to  the  imtimely 
request.  If  the  presiding  officer  grants  a 
request  for  oral  argimient.  any  bearing 
held  on  the  application  shall  be 
conducted  in  accordance  with  the 
hybrid  hearing  procedures.  In  essence, 
these  procedures  limit  the  time 
available  for  discovery  and  require  that 
an  oral  argument  be  held  to  determine 
whether  any  contentions  must  be 
resolved  in  adjudicatory  hearing.  If  no 
party  to  the  proceedings  requests  oral 
argument,  or  if  all  untimely  requests  for 
oral  argument  are  denied,  then  the  usual 
procedures  in  10  CFR  part  2,  subpart  G. 
apply. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  November  2. 1992, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW..  Washington.  DC  20555.  and 
at  the  local  public  document  room 
located  at  the  B.F.  Jones  Memorial 
Library.  663  Franklin  Avenue, 
Aliquippa,  Pennsylvania  15001. 

Dated  at  Rockville,  Maryland,  this  28thd8y 
of  January.  1993. 


For  the  Nuclear  Regulatwy  Coniinisslon. 
Walter  R.  Butler, 

Director,  Project  Directorate  I~3,  Division  of 
Reactor  Projects — l/Il,  Office  of  Nuclear 
Reactor  Regulation. 
[PR  Doc  93-2627  Filed  2-3-93;  8:45  ami 
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OFHCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  Proposod  Action  and 
Request  for  Public  Comment  With 
Respect  to  the  European  Community 
Pursuant  to  Title  VM  of  the  OmnltMis 
Trade  and  Competitiveness  Act  of  1988 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACnON:  Notice  of  intention  of  prohibit 
awards  of  contracts  by  federal  agencies 
for  products  and  services  from  some  or 
all  of  the  Member  States  of  the  European 
Community  (EC).  Action  to  take  effect 
with  respect  to  U.S.  issuances  of 
solicitation  published  on  or  after  March 
22, 1993.  Request  for  public  comment 
concerning  this  as  well  as  additional 
possible  actions  to  be  taken  with  respect 
to  the  European  Community  regarding 
discrimination  against  U.S.  businesses 
in  government  procurement. 

summary:  On  April  22, 1992,  the 
President  identified  the  EC  under  title 
Vn  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (19  U.S.C 
2515,  as  amended),  as  discriminating 
against  U.S.  businesses  in  government 
procurement.  The  President  committed 
to  take  action  against  the  EC  if  such 
discrimination  were  not  eliminated. 

The  United  States  Trade 
Representative  (USTR),  on  behalf  of  the 
Administration,  announces  that  the 
Administration  intends  to  prohibit 
awards  of  contracts  by  federal  agencies 
for  products  and  services  from  some  or 
all  of  the  EC's  twelve  member  states. 
This  prohibition  will  take  effect  with 
respect  to  U.S.  issuances  of  solicitation 
published  on  or  after  March  22, 1993. 
Purchases  covered  by  the  Agreement  on 
Government  Procurement  (Code)  and 
purchases  by  U.S.  government  agencies 
in  support  of  U.S.  national  security 
interests,  including  all  procurements  by 
the  Department  of  Defense,  will  be 
excluded  from  this  action.  Also 
excluded  will  be  specific  procurements 
or  classes  of  procurements  where  public 
health,  safety,  or  public  interest 
considerations  require  such  exclusions. 
This  action  will  be  taken  pursuant  to 
title  vn  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (19  U.S.C 
2515,  as  amended).  Tliis  action  will  not 
be  taken  if  the  discrimination  identified 
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in  the  Apnl  22. 1902  titie  Vn 
identification  is  eliminated  prisrtoth* 
scheduled  irnpo«itioii  of  the  aetioB.  or  if 
the  Prwidant  dalanrasB»sach  action  to 
be  contrary  to  the  natioml  int««st.  The 
details  of  the  specific  action  to  be  taken 
will  be  published  in  a-subaequent 
Federal  g»gi«t«r  ootice.  USTR  C8quest& 
written  comments  from  the  public 
concemini^thB  diowe  action. 

Parties  are  alao  invited  to  comment 
concerning  the  costs  and  benefits  of 
continued  IXS.  participation  in  the 
Code,  in  cannectlaii.\wtth  a  U.S. 
Government  study  of  tlwdeaiEaiBhty 
and  feoibility  a£  withdiswing  fhim  the 
Code,  which.  i»  now  being  initiated. 
Comments- are  also  invited  on  the 
impact  of  other  possible  actions 
restricting  imports  of 
telecommunications  and  power 
genefetion  equipment  from  some  or  all 
of  the  EC  member  states,  and  other 
possible  actions  under  title  VIT  and 
other  U.S.  laws. 

DATES:  The  USTR  invites  all  interested 
persons  to  provide  written  comments 
concerning  the  proposed  action  and 
other  possible  actions.  Submissions  are 
to  be  made,  in  English,  by  noon  on 
Friday.  Kfarch  5, 1993, 
ADDRESSES:  Comments  may  be 
submitted  to  the  Executive  Secretary. 
Trade  Policy  Staff  Committee.  Office  of 
the  United  States  Trade  Representative. 
600  17th  Street  NW..  Washington.  DC 
2(^06.  and  must  include  not  less  than 
twenty  (20)  copies.  Submissions  will  be 
available  for  public  inspection  by 
appointment  with  the  staff  of  the  USTR 
Public  Beading  Room,  except  for 
information  ^^nted  "business 
confidential"  status  pursuant  to  15  CFR 
2003.6.  Any  business  confidential 
material  must  be  clearly  marked  as  such 
on  the  cover  page  and  siicceeding  pages. 
Such  submissions  must  be  accompanied 
by  a  nonconfidential  summary  thereof. 
FOR  ROTTMER  MFORMATIOM  CONTACT: 
Scott  Pearson.  Office  of  Europe  and  the 
Mediterranean,  USTR  (202-395-3211). 
or  Sanford  Reback.  Assistant  General 
Counsel.  USTR  (202-395-7203).  Office 
of  the  United  States  Trade 
Representative.  600  Seventeenth  Street. 
NW.,  Washington.  DC  20506. 
SUI>T>I.QKKrAi«r  MRMUWnON:  On 
Februasy  21, 19Q2,  in  it*  report  to  the 
Congress  concerning  its  "Early  Review" 
of  certain,  procurement  practices  of  the 
EC  France,  Germany,  and  Italy  umler 
title  VII,  the  Bush  Administration 
identified  the  EC  for  the  discriminatory 
procurement  policies  of  government- 
owned  telecommunications  and 
electrical  utilities  in  certain  EC  member 
states.  Specifically  cited  was  the  EC's 
"Utilities  Directive"  (Directive  on  the 


Procurement  Procedures  of  Entities 
Opuatlng  in  the  Water,  Enngy. 
Transport,  sad  TelecoKimunicatians 
sectors— EEC  90/531).  which  came  into 
effect  on  January  1. 1993,  and  which 
requires  EC  utilities  to  favor  EC  goods 
over  tho6«of  the  U.S.  and  other  foreign 
countries.  The  Dtrectiva  replaces  the 
informal  barriers  U.S.  firms  had  faced 
previously  in  some  EC  markets  with 
official  discrimination  in  all  EC  utilities 
markets,  with  the  exception  of  Spain, 
where  the  Directive  will  become 
effective  on  January  1. 1996,  and  Greece 
and  Portugal,  where  the  Directive  will 
become  effective  chl  January  1, 1998. 

On  April  22. 1992.  pursuant  txx section 
305(g)(1)(a)  of  the  Trade  Agreements  Act 
of  1979.  as  amended  (19  U.S.C. 
25l5(^lUa)).  the  President  identified 
the  EC  as  a  country  that  meintarns,  in 
government  procurement,  a  significant 
and  persistent  pattern  or  practice  of 
discrimination  against  U.S.  products  or 
services  that  results  in  identifiable  harm 
to  U.S.  businesses.  In  accordance  with 
the  provisions  of  title  VII.  the  President 
moaified  the  imposition  of  sanctions  so 
that  they  would  take  effect  by  January 
1993,  subject  to  EC  implementation  of 
the  discriminatory  provisions  of  the 
Utilities  Directive.  The  President  noted 
that,  in  accordance  with  the  statute,  the 
sanctions  would  be  equivalent,  in  their 
effect,  to  the  discrimination  against  U.S. 
products  or  services,  and  would  be 
subject  to  such  terms  and  conditions  as 
he  considers  appropriate.  (57  FR  15217) 

The  United  States  is  engaged  in 
intensive  negotiations  with  the  EC,  both 
to  expand  coverage  of  the  Code  and  to 
reach  a  bilateral  maiket  access 
agreement  for  telecommunications 
equipment  procurement.  Seven  rounds 
of  bilatual  negotiations  between  the 
U.S.  and  the  EC  along  with  several 
rounds  of  meetings  under  the  Code, 
were  held  in  1992.  Progress  to  date, 
however,,  has  not  been  sufficient  to 
conclude  either  bilateral  or  raultilatecai 
agreements  that  would  eliminate  EC 
discrimination. 

Consequently.  USTR,  on  behalf  of  the 
Administration,  proposes  to  prohibit 
awards  of  contracts  by  federal  agencies 
for  products  and  services  from  some  or 
all  of  the  Member  States  of  the  European 
Community  (EC).  This  action  will  take 
effect  with  respect  to  U.S.  issuances  of 
solicitation  published  on  or  after  March 
22, 1993.  Purchases  covered  by  the 
United  States  under  the  Code  and 
purchases  by  U.S.  government  agencies 
in  support  of  U.S.  national  security 
interests,  including  all  procurements  by 
the  Department  of  Defense,  will  be 
excluded  from  this  action.  (Contracts  for 
the  purchase  of  pmducts  vaiaed  at  or 
above  $176,000  by  the  U.S;  Government 


agencies  listed  in  Annex  A  are  generally 
coverad  under  the  Cede.  Contracts  for 
thepuickose  of  serviees,  including 
constaiGtion,  or  purchases  by  U.St 
Government  agencies  not  on  die  list  in 
Annex  A,  or  contracts  valued  at  less 
than  $176t000  by  any  U.S.  Government 
agency,  are  net  covered  under  die 
Code).  Also  excluded  will  be  specific 
procinements  or  classes  of 
procurements  where  public  health, 
safety,  or  public  interest  considerations 
require  such  exclusions.  This  action 
will  not  be  taken  if  the  discrimination 
cited  in  the  April  22. 1992  title  VII 
identification  is:  eUnrinated  prior  to  the 
scheduled  imposition  of  the  action,  or  if 
the  President  determines  such  action  to 
be  contrary  to  the  national  interest. 
USTR  requests  written  comments  fitjm 
the  public  concemin^-the  above  action. 

Parties  are  also  invited  to  comment 
concerning  the  costs  and  benefits  of 
continued  U.S.  participation  in  the 
Code,  in  connection  with  a  U.S. 
Government  study  of  the  desirability 
and  feasibility  of  withdrawing  finm  the 
Code,  which  is  now  being  initiated. 
Comments  are  also  invited  on  the 
impact  of  other  possible  actions 
restricting  imports  of 
telecommunications  and  power 
generation  equipment  from  some  or  alT 
of  the  EC  member  states,  and  other 
possible  actions  under  title  VII  and 
other  U.S.  laws. 
Frederick  L.  Montgomery. 
Chariman,  TradePolicy  Staff  Committee. 

Annex  A 

Department  of  Agricuitura 

Department  of  Commerce 

Department  of  Education 

Department  of  Health  and  Human  Ser^ces 

Department  of  Housing  and  Utban 

Development 
Department  of  the  Interior 
Department  of  Justice 
Department  of  Labor 
Department  of  State 
United  States  Agency  fbr  Internationar 

Development 
Department  of  the  Treasury 
General  Ssrvices  Administration 
National  Aeronautics  and  Space 

Administration 
Department  of  Veterans  Affairs 
Environmental  Protection  Agency 
United  States  lafonnation  Agency 
National  Science  Foundation 
Panama  Canal  Commission 
Executive  Office  of  the  President 
Farm  Credit  Administration 
National  Credit  Union  Administratimr 
Merit  Systems  Protection  Board 
ACTION 
United  States  Arms  Control  and 

Disannament  Agency 
Office  of  Thrift  Supervision 
Federal  Housing  Finance  Board 
National  Labor  Relations  Board 
National  Mediation  Board 
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Railroad  Retirement  Board 
Ameripan  Battle  Monuments  Conunission 
Federal  Communications  Commission 
Federal  Trade  Commission 
Interstate  Commerce  Commission 
Securities  and  Exchange  Commission 
Office  of  Personnel  Management 
United  States  International  Trade 

Commission 
Export-Import  Bank  of  the  United  States 
Federal  Mediation  and  Conciliation  Service 
Selective  Service  System 
Smithsoaian  Institution 
Federal  Deposit  Insurance  Corporation 
Consumer  Product  Safety  Commission 
Equal  Employment  Opportunity  Commission 
Federal  Maritime  Commission 
National  Transportation  Safety  Board 
Nuclear  Regulatory  Conunission 
Overseas  Private  Investment  Corporation 
Administration  Confisrence  of  the  United 

States 
Board  for  International  Broadcasting 
Commission  on  Civil  Rights 
Commodity  Futures  Trading  Commission 
Peace  Corps 
National  Archives  and  Records 

Administration 
Department  of  Defense  (national  security 

purchases  excluded) 

IFR  Doa  93-2667  Filed  2-3-93;  8:45  am) 
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PHYSIOAN  PAYMENT  REVIEW 
COMMISSION 

Commission  Meeting 

AGENCY:  Physician  Payment  Review 

Commission. 

ACTION:  Notice  of  public  hearing  and 

meeting. 

SUMMARY:  The  Commission  will  hold  its 
next  public  meeting  on  Monday, 
February  22  and  Tuesday,  February  23, 
1993  in  the  National  Gallery  Room  A  at 
the  Omni  Georgetown  Hotel,  2121  P 
Street  NW..  Washington.  DC  (202-293- 
3100).  The  meeting  is  scheduled  to 
begin  at  9  a.m.  on  Monday.  The  public 
meeting  will  be  devoted  to  review  of  the 
Commission's  recommendations  for  its 
1993  annual  report  to  the  Congress. 
Once  that  review  is  completed,  the 
Commission  will  go  into  executive 
session  to  edit  the  chapters  of  the  report. 
It  is  likely  that  all  of  the  meeting  on 
Tuesday  will  be  in  executive  session. 
ADDRESSES:  The  Commission  is  located 
at  2120  L  Street,  NW..  in  suite  510. 
Washington.  DC.  The  telephone  number 
is  202/653-7220. 

FOR  FURTHER  INFORMATION  CONTACT: 
Annette  Hennessey,  Executive  Assistant 
or  Lauren  LeRoy,  Deputy  Director  at 
202/653-7220. 

SUPPLEMENTARY  INFOflMATK)N:  More 
precise  information  on  the  plans  for  the 
meeting  will  be  available  on 


Wednesday,  February  17. 1993.  Please 
direct  all  requests  for  information  to 
Annette  Hennessey. 

Paul  B.  Ginriiuis. 

Executive  Director. 

(PR  Doc.  93-2562  Filed  2-3-93;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiMM  No.  34-31786;  File  No.  CBOE-92- 
39] 

Self-Regulatory  Organizations;  Notice 
Of  Piling  of  Proposed  Rule  Changs  by 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  the  Trading  of  Options  on 
Industry  Indices 

January  28, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78(b)(1).  notice  is  hereby  given 
that  on  December  14, 1992,  the  Chicago 
Board  Options  Exchange,  Incorporated 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
ni  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  (tf  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  review  its  rules 
to  permit  it  to  trade  options  on  industry 
indices  that  satisfy  certain  criteria 
without  further  Commission  review 
pursuant  to  Rule  19b— 4  of  the  Securities 
Exchange  Act  of  1934. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  CBOE  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  parts  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  piupose  of  the  proposed  rule 
change  is  to  revise  CBOE  Rules  24.2  and 
24.9  to  permit  the  Exchange  to  trade 
options  on  industiy  indices  that  satisfy 
certain  criteria  without  further  review 
by  the  Commission.  In  addition,  the 
proposed  rule  change  would  amend 
CBOE  Rule  24.9  to  establish  standards 
for  adjusting  the  composition  of  stock 
indices  luiderlying  index  options. 

The  Commission  previously  has 
approved  the  trading  on  CBOE  of 
options  on  a  number  of  industry 
indices.  Specifically,  on  August  26, 
1983.  the  Commission  approved  listing 
and  trading  on  CBOE  of  options  on  the 
Oil  (Integrated  International)  Industry 
Index.  (Exchange  Act  Release  No.  20125 
(August  26, 1983).)  In  approving  those 
options,  the  Commission  noted  that 
CBOE  had  not  proposed  standards  for 
making  adjustments  to  that  index,  a 
concern  the  Commission  reiterated 
when  it  subsequently  approved  options 
on  the  Standard  &  Poor's  ("SAP")  Office 
and  Business  Equipment  Industry  Index 
(Exchange  Act  Release  No.  20178 
(September  13. 1983)),  as  well  as 
options  on  the  S&P  Transportation 
Index  and  the  S&P  Telephone  Index 
(Exchange  Act  Release  No.  20717 
(March  6, 1984)).  More  recently,  the 
Commission  has  approved  options  on 
the  CBOE  BioTech  Index  (Exchange  Act 
Release  No.  31243  (September  28, 
1992)). 

The  Exchange  currently  has  in  place 
certain  rules  that  have  been  approved  by 
the  Commission  which  govern  the 
trading  of  options  on  industry  indices. 
The  Exchange  proposes  to  establish 
additional  criteria  for  industry  indices 
so  that  the  Exchange  could,  if  a 
particular  index  satisfies  these  criteria, 
trade  an  option  on  that  index  without 
further  review  by  the  Commission.  The 
Exchange  believes  that,  due  to  the 
cyclical  nature  of  investor  interest  in 
different  industry  sectors,  it  is  important 
that  options  on  industry  indices  be 
introduced  as  close  in  time  to  the 
emergence  of  investor  interest  as 
possible.  While  the  Commission  and  its 
staff  have  attempted,  given  the 
regulatory  process  and  the  staff's  limited 
resources,  to  approve  applications  to 
trade  such  options  in  a  timely  manner, 
the  Exchange  believes  that  eliminating 
the  need  for  the  Commission  to  approve 
an  industry  index  that  satisfies  criteria 
that  have  previously  been  approved  by 
the  Commission  benefits  investors 
seeking  to  trade  such  options  while 


7166 


Federal  Register  A  Vof.  58.  Itcy  22  f  Thursday,  February  4.  1993  /  Notices 


simultaneously  reducing  the 
administattre  burden  on  the 
Commission  and  the  Exchange. 

The  proposed  rule  change  revises  the 
Exchange's  rules  in  the  following 
manner.  Fist,  the  proposal  adds  a 
provisioato  CBOE  Rule  24.2  stating  that 
the  Exchange  may  list  an  index  option 
contract  without  prior  Commission 
approval  undac  the  standards  set  forth 
in  the  Exchange's  rules.  In  addition,  the 
proposal  adds  paragraph  (d)  and 
Interpretation  .06  to  CBOE  Rule  24.9  to 
set  {<Mth  the  criteria  that  an  option  oo 
an  industry  index  would  be  required  to 
satisfy  at  the  time  it  is  initially  listed  for 
trading  befbce  such  option  could  be 
traded  on  the  Exchange  without  prior 
Commission  approval.  Under  these 
criteria:  (1]  Each  of  the  imderlying 
securities  in  the  index  must  have  an 
aggregate  marlset  value  of  $50  million; 
(2).  the  average  monthly  trading  volume 
across  all  US.  markets  for  each  of  the 
underlying  securities  in  each  of  the  six 
months  preceding  such  listing  must 
have  been  at  least  1  million  shares;'  (3) 
if  any  foreign  country  securities  or 
ADRs  thereon  represented  in  an  index 
cause  a  particular  foreign  coiuitry's 
weight  in  the  index  to  exceed  20%  of 
the  index's  numerical  index  value,  the 
Exchange  will  have  in  place  a 
surveillance  agreement  with  the 
appropriate  regulatory  organization  in 
that  country;  (4)  absent  exceptional 
circumstances.  90%  of  the  numerical 
value  of  an  industry  index  must  be 
accounted  for  by  securities  that  satisfy 
the  criteria oFExchanga  Rule  5.3;  (5)  all 
industry  indices  must  be  comprised  of 
at  least  fiv&  securities,  all  of  which 
either  must  be  listed  on  national 
securities  exchange  or  designated  as 
NASDAQ/National  Market  System 
securities;  and  (6)  the  value  of  an 
industry  index  option  at  expiration 
must  be  calculated  by  reCerence  to  the 
opening  prices  of  the  underlying 
securities. 

In  addition  to  the  foregoing,  the 
Exchange  also  proposes  to  add 
subparagraph  (a)(6)  to  Rule  24.9  to 
establish  standards  for  making 
adjustments  to  indices  underlying  index 
options  traded  on  the  Exchange  once 
those  options  have  begun  trading. 
Where  the  index  is  compiled  by  an 
entity  other  than  the  Exchange,  the 
composition,  of  the  index  will  reflect 
changes  made  by  the  index  publisher.  If 
the  Exchange  compiles  the  index,  the 
Exchange  would  change  the 
composition  of  the  index  by  adding, 


'  The  arerajeinonthly  Irarfing  vrslume  of 
American  Deposita-y  Recsipts  ("AORs")  wHI  ba 
calmlaled  by  aultipWm j  ihe  numbor  of  ADRs 
traded  on  U.S  maAala  diiring  a  month  by  tlie 
number  of  shares  underlying  each  ADR. 


deleting  or  replacing  any  of  the 
seouities  comprising  the  ind<ex  it  in  the 
Exchange's  judgment,  such  action  is 
necessary  or  appropriate  to  maintain  th» 
quality  or  character  of  the  index. 

2.  Basis 

CBOE  believes  that  the  proposed  rule 
change  is  consistent  with  Seclion  6(b)  of 
the  Securities  Exchange  Act  of  1934  (the 
"Act")  andSectim  6(b)(5)  of  the  Act  in 
particular  in  that  it  is  designed  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  in 
options  on  industry  indices. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  nirticipants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  EfihctivenesB  of  the 
Proposed  Rule  Change  and  Timing  for 
Conuninian  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period; 
(i)  As  the  Commission  may  designate  up 
to  90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  piroposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  IK!  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 


available  for  in&pection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  hfW.. 
Washington,  DC  20540:  Copies  of  such 
filing  will  also  be  available  fior 
inspection  and  copying  at  the  principal 
office  of  CB(%.  All  submismons  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  by 
February  25.  Wg3. 

For  the  Commission,  by  tfae  Division  of 
Market  Regolalton,  pursuant  to  delegated 
authority. 

Margarat  K.  McFwIaad, 
Deputy  Secretary. 
[FR  Doc.  93-2596  Filed  Z-3-93;  8:45  ami     * 

BtUJNQ  COee  tOUMM-U. 


Self -Regulatory  Organizations; 
Philadelphia  Stock  Exchange,  Inc.; 
Application  for  UnUated  Trading 
Privileges  in  Eight  Over-the-Counter 
Issues 

January  28, 1993. 

On  January  18, 1993,  the  Philadelphia 
Stock  Exchange,  Ina  ("PHLX") 
submitted  an  application  for  unlisted 
trading  privileges  ("UTP")  pursuant  to 
section  12(f)(1)(C)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  in  the 
following  over-the-counter  ("OTC") 
securities,  i.e.,  securities  not  registered 
under  section  12(b)  of  the  Act. 


FMNa 

laauar 

7-10072  ... 

U.S.  Healtfvare  Inc.,  Common  Stock. 

$0  005  Par  Va«M. 

7-10073  ... 

Btomet  Incorporated.  Common  Stock. 

No  Par  Veriue. 

7-10074  ... 

Tete-CornnriMnfcatiows    Inc..    Class    A 

Comown  Stock,  $1  Par  Value. 

7-10075  ... 

MkJlantic   Corporatioo    Inc.,    Common 

Stock.  $3  Par  Valae. 

7-10076  ... 

Uedco    Co<ilainmem    Servicas,    Inc. 

Comn-Kxi  Skx*.  $0.01  Par  Valua. 

7-1 0077  ... 

Tetelones  De  Maiuco  S.A.  (AOS).  Se- 

ries A  Shares  (Nominattve  Stores). 

No  Par  Value. 

7-10078  ... 

Noise      CanceititkHi.      Tectinotogies, 

Common  Slock. 

7-10079  ... 

DeBeeis  consoMated  Mines.  Ltd..  S. 

Ofdmary  Slock,  R0.05  Par  Value. 

The  above-reSBrenced  issues  are  being 
applied  for  as  an  expansion  of  the 
Exchange's  program  in  which  OTC 
securities  are  being  traded  pursuant  to 
the  granting  of  UTP. 

Comments 

Interested  persons  are  invited  to 
submit,  on  or  before  February  18, 1993 
written  conunents,  data,  views  and 
arguments  concerning  this  application. 
Persons  desiring  to  make  written 
comments  should  file  three  copies  with 
the  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Commentators 
are  asked  to  address  whether  they 


Fedwal  Register  /  Vol.  58.  No.  22  /  Thursday,  February  4,  1993  /  Notices 


7167 


believe  the  requested  grant  to  UTP 
would  be  consistent  with  section 
12(f)(1).  which  requires  that,  in 
considering  an  application  for  extension 
of  UTP  in  OTC  securities,  the 
Commission  consider,  among  other 
matters,  the  public  trading  activity  in 
such  security,  the  character  of  such 
trading,  the  impact  of  such  extension  on 
the  existing  markets  for  such  securities, 
and  the  desirability  of  removing 
impediments  to  and  the  progress  that 
has  been  made  toward  the  development 
of  a  National  Market  System. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

MarganM  H.  McFarland. 

Dep  u  ty  Secretary. 

IFR  Doc.  93-2595  Filed  2-3-93;  8:45  ami 

BtLUNO  CODE  W10-01-M 

[Rei.  No.  IC-19244;  811-«265] 

Federated  Variable  Rate  Mortgage 
Securities  Trust;  Notice  of  Application 
for  Deregistration 

January  28. 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Federated  Variable  Rate 
Mortgage  Securities  Trust. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPtXATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATES:  The  application  was  filed 
on  October  11. 1990,  and  amended  on 
April  19, 1991,  April  3, 1992,  and 
January  15, 1993. 

HEARING  OR  NOTIFICATION  OF  HEARM4G:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  per.sons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  Uie  SEC  by  5:30  p.m.  on 
February  22, 1993,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  Federated  Investors  Tower, 
Pittsburgh.  PA  15222-3779. 


FOR  FURTHER  MFOfMATION  CONTACT: 

Marc  Duffy,  Staff  Attorney,  (202)  272- 
2511,  or  C.  David  Messman,  Branch 
Chief.  (202)  272-3018  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  MFORMATKM:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  non-diversified 
open-end  management  company 
organized  as  a  Massachusetts  business 
trust.  On  August  6, 1987,  applicant 
registered  under  the  Act  by  Rling  a 
Notification  of  Registration  on  Form  N- 
8A.  On  this  same  date,  applicant  filed 

a  registration  statement  pursuant  to 
section  8(b)  of  the  Act.  and  pursuant  to 
the  Securities  Act  of  1933.  to  register  an 
indefinite  number  of  sliares.  Applicant's 
registration  statement  was  declared 
effective,  and  its  initial  public  offering 
commenced  on  October  8, 1987. 

2.  On  January  30, 1990,  applicant's 
board  of  trustees  approved  an 
Agreement  and  Plan  of  Reorganization 
(the  "Plan")  between  the  applicant  and 
Federated  Income  Trust  ("FIT").  Proxy 
materials  related  to  the  Plan  were 
distributed  to  applicant's  shareholders 
on  March  27, 1990.  At  a  special  meeting 
of  shareholders  held  on  April  26, 1990, 
a  majority  of  applicant's  shareholders 
approved  the  Plan. 

3.  On  April  26. 1990  (the  "Closing 
Date"),  applicant  transferred  all  of  its 
assets  to  FTT  in  exchange  for  shares 
issued  by  FIT.  FIT  is  an  affiliated  person 
of  the  applicant  by  virtue  of  having  a 
common  investment  adviser.  The 
exchange  was  made  in  accordance  with 
the  requirements  of  rule  17a-8. 

4.  Applicant  distributed  the  FIT 
shares  it  received  to  its  shareholders  pro 
rata  in  complete  liquidation  of  the 
applicant.  As  a  result  of  the  exchange, 
each  of  applicant's  shareholders  became 
the  owner  of  that  number  of  full  and 
fractional  shares  of  FIT  having  a  total 
net  asset  value  of  his  or  her  holdings  in 
the  applicant. 

5.  The  expenses  related  to  the  Plan 
amounted  to  $53,113.  Because  the  costs 
associated  with  the  merger  were  above 
the  expense  cap  established  for 
applicant,  these  expenses  were  paid  by 
applicant's  investment  adviser. 

6.  At  the  time  of  filing  of  this 
application,  applicant  had  no 
shareholders,  assets  or  liabilities. 
Applicant  is  not  a  party  to  any  litigation 
or  administrative  proceedings. 
Applicant  is  not  engaged,  nor  does  it 
propose  to  engage  in  any  business 


activities  other  than  those  necessary  to 
wind-up  its  affairs. 

For  the  SEC,  by  the  Division  of  Investmaot 
Management,  under  delegated  authority. 
Margarot  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc  93-2598  Filed  2-3-«3;  8:45  am] 

BMjjNa  cooc  «ie-ei-M 


[Rel  No.  IC-19243:  •11-4425] 

Noddlngs  Investment  Trust;  Notice  of 
Deregistration 

January  27, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Noddings  Investment  Trust. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPUCATKM:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FILING  DATE:  The  application  was  filed 
on  December  7, 1992.  and  a 
supplemental  letter  was  filed  on  January 
26. 1993. 

HEARING  OR  NOTIFICATION  OF  HEARMG:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  bearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  22. 1993.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
bearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 
Applicant,  Two  Mid  America  Plaza, 
suite  920,  Oak  Brook  Terrace,  Illinois 
60181. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Felicia  H.  Kung,  Senior  Attorney,  at 
(202)  504-2803,  or  EUzabeth  G. 
Osterman,  Branch  Chief,  at  (202)  272- 
3016  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Pubhc  Reference  Branch. 
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Applicant's  Representations 

1.  Applicant  is  a  registered  open-end, 
diversified  investment  company,  and  is 
organized  as  a  business  trust  under 
Massachusetts  law.  On  August  31, 1987, 
applicant  acquired  all  of  the  assets  and 
liabilities  of  Noddings-Calamos 
Convertible  Growth  Fund  (the  "Series"), 
a  series  of  Noddings-Calamos 
Convertible  Funds,  Inc.  ("Noddings- 
Calamos").  Following  the 
reorganization,  applicant  adopted 
Noddings-Calamos'  registration 
statement.  The  Series  was  renamed 
"Noddings  Convertible  Strategies  Fund" 
(the  "Fund"),  and  is  applicant's  only 
series. 

2.  At  a  meeting  on  June  23. 1992, 
applicant's  board  of  trustees  determined 
that,  given  the  Fund's  declining  assets 
and  the  fixed  and  incremental  costs 
involved  in  its  operations,  the  Fund  had 
insufficient  net  assets  to  be 
economically  viable.  Accordingly,  the 
board  of  trustees  unanimously  adopted 
a  resolution  declaring  that  liquidation 
and  dissolution  of  the  Fund  was 
advisable,  and  directed  that  the 
resolution  be  submitted  to  the 
shareholders  for  consideration.  At  a 
meeting  held  on  August  19, 1992,  a 
majority  of  the  Fund's  outstanding 
shares  voted  in  favor  of  liquidation  and 
dissolution.  As  a  result,  applicant 
commenced  redemption  of 
securityholders'  shares  on  September 
18, 1992.  Shares  were  redeemed  on  a 
rolling  basis  at  the  net  asset  value  of 
such  shares  as  of  the  time  they  were 
tendered.  The  final  redemption  of 
applicant's  shares  occurred  on  October 
9, 1992.  During  the  redemption  period, 
the  variation  in  net  asset  value  paid  per 
share  was  between  $6.84  and  $6.85  per 
share. 

3.  Expenses  applicable  to  the 
liquidation  were  paid  by  Noddings 
Investment  Group,  Inc.,  applicant's 
investment  adviser.  No  brokerage 
commissions  were  paid  in  connection 
with  the  liquidation. 

4.  As  of  the  date  of  the  application, 
applicant  had  no  shareholders,  assets  or 
liabilities,  and  was  not  a  party  to  any 
current  or  pending  litigation  or 
administrative  proceeding. 

5.  Applicant  is  not  engaged,  and  does 
not  propose  to  engage,  in  any  business 
activities  other  than  those  necessary  for 
the  winding-up  of  its  affairs. 

6.  Applicant  intends  to  file  a 
statement  with  the  State  of 
Massachusetts  reporting  its  termination 
and  the  termination  of  the  Fund. 


For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authmity. 
Margaret  H.  McFarUnd. 
Deputy  Secretary. 
IFR  Doc.  92-2597  Filed  2-3-92;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 
[FHWA  Docket  No.  92-35] 

Studies  of  the  Regulation  of 
Emergency  Vehicles  on  the  Interstate 
System  and  Transporters  of  Water  Well 
Drilling  Rigs  on  Public  Highways; 
Request  for  Comments 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Reopening  of  comment  period. 

SUMMARY:  The  FHWA  issued  a  notice 
and  request  for  comments  in  the  Federal 
Register  on  October  13, 1992  (57  FR 
46940).  The  notice  requested 
information  to  assist  the  Secretary  in 
responding  to  a  provision  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (ISTEA)  requiring 
two  studies  of  vehicle  weight  laws.  The 
first  is  a  study  of:  (a)  State  laws 
regulating  the  use  of  the  Interstate 
System  by  emergency  vehicles  during 
deliviary  to  or  operation  by  a  firefighting 
agency;  and  (b)  the  issuance  of  permits 
to  exempt  such  vehicles  from  the 
maximum  weight  limits  on  the 
Interstates.  The  second  is  a  study  of 
State  or  Federal  regulations  which  place 
a  burden  on  transporters  of  water  well 
drilling  rigs  on  public  highways.  The 
emergency  vehicle  study  must  be 
submitted  to  Congress  by  June  18, 1993, 
and  the  water  well  drilling  rig  study  by 
December  18, 1993.  The  comment 
period  closed  January  11, 1993. 

The  FHWA  received  a  petition  from 
the  International  Association  of  Fire 
Chiefs  dated  December  18, 1992,  stating 
that  it  will  require  additional  time  to 
collect  the  requested  information.  As  a 
result,  they  requested  that  the  closing 
date  be  extended  for  60  days. 

A  petition  was  also  received  from  the 
National  Ground  Water  Association 
dated  January  6, 1993,  stating  that  it  has 
established  an  industry  task  force  to 
accumulate,  organize,  and  evaluate  the 
information  to  be  submitted.  They 
requested  a  280  day  extension  of  the 
comment  period  for  this  purpose. 

After  carefully  considering  the 
requests,  the  FHWA  has  decided  to 
allow  additional  time  for  comments  in 
order  to  obtain  more  and  better 
information  for  the  studies.  Since  the 
emergency  vehicle  study  must  be 


submitted  to  Congress  by  June  18, 1993, 
a  60  day  extension  will  allow 
approximately  three  months  after  the 
closing  date  to  evaluate  the  information 
and  submit  the  study  to  Congress. 
Therefore,  the  comment  period  will  be 
reopened  and  extended  to  March  15, 
1993. 

The  water  well  drilling  rig  study  must 
be  submitted  to  Congress  by  December 
18, 1993.  In  order  to  allow  the  same 
three-month  evaluation  period  after  the 
close  of  the  comment  period,  it  will  be 
reopened  and  extended  for 
approximately  eight  months  to 
September  20, 1993. 

"The  comment  period  for  the 
emergency  vehicle  study  is  hereby 
reopened  and  extended  to  March  15, 
1993,  and  the  comment  period  for  the 
water  well  drilling  rig  study  is  hereby 
reopened  and  extended  to  September 
20, 1993. 

DATES:  Responses  to  the  emergency 
vehicle  study  must  be  received  by 
March  15, 1993  and  responses  to  the 
water  well  drilling  rig  study  must  be 
received  by  September  20, 1993. 
ADDRESSES:  Submit  written,  signed 
comments  to  FHWA  Docket  No.  92-35, 
Federal  Highway  Administration,  room 
4232,  HCC-10,  Office  of  the  Chief 
Counsel,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  All  comments 
received  will  be  available  for 
examination  at  the  above  address 
between  8:30  a.m.  and  3:30  p.m.,  e.t., 
Monday  through  Friday,  except  legal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  Klimek,  Office  of  Motor  Carrier 
Information  Management,  at  (202)  366- 
2212  or  Mr.  Charles  Medalen,  Office  of 
the  Chief  Counsel,  at  (202)  366-1354, 
Federal  Highway  Administration, 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  legal  holidays. 

Authority:  Sees.  411  and  416  of  Pub.  L  97- 
424.  96  Stat  2097,  2150;  23  U.S.C.  315;  49 
CFRl.48. 

Issued  on:  January  29, 1993. 
E.  Dean  Carlson, 
Executive  Director. 

[FR  Doc.  93-2629  Filed  2-3-93;  8:45  am] 
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Environmental  Impact  Statement:  Fond 
du  Lac  County,  Wisconsin 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
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ACTION:  Notice  of  intent 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
may  be  prepared  for  the  proposed 
reconstruction  and  expansion  of  U.S. 
Highway  151  in  Fond  du  Lac  County, 
Wisconsin. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Ms.  Jacki  Lawton,  Environmental 
Coordinator,  Federal  Highway 
Administration,  4502  Vernon 
Boulevard,  Madison,  Wisconsin  53705- 
4905:  Telephone:  (608)  264-5967.  You 
may  also  contact  Ms.  Carol  Cutshall, 
Director,  Ofhoe  of  Environmental 
Analysis,  Wisconsin  Department  of 
Transportation,  4802  Sheboygan 
Avenue,  Madison,  Wisconsin,  53707; 
Telephone:  (608)  266-9626. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Wisconsin  Department  of 
Transportation,  may  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  a  proposal  to  reconstruct  and  expand 
U.S.  Hij^way  151  between  the  cities  of 
Waupun  and  Fond  du  Lac  in  Fond  du 
Lac  County,  Wisconsin,  a  distance  of 
about  16  miles.  An  initial 
environmental  assessment  will  be 
prepared  to  evaluate  the  significance  of 
impacts  on  the  quality  of  the  human 
environmental,  and  to  determine  the 
need  for  a  full  EIS. 

The  expansion  of  USH  151  is  being 
considered  to  improve  the  safety  of  the 
roadway  and  provide  additional 
roadway  capacity  for  present  and  future 
traffic  volumes.  Alternatives  under 
consideration  include:  (1)  No  build;  (2) 
widen  U.S.  Highway  151  to  four  lanes 
along  its  present  alignment;  and  (3) 
realignment  at  select  locations. 

Information  describing  the  proposed 
action  and  soliciting  comments  will  be 
sent  to  appropriate  Federal,  State,  and 
local  agencies,  and  to  private 
organizations  and  citizens  who  have 
previously  expressed,  or  are  known  to 
have  interest  in  this  proposal.  Public 
information  meetings  will  be  held  in  the 
project  corridor  throughout  data 
gathering  and  development  of 
alternatives.  In  addition,  a  public 
hearing  >vill  be  held.  Public  notice  will 
be  given  of  the  time  and  place  of  the 
meetings  and  hearing.  The  draft 
environmental  document  will  be 
available  for  public  and  agency  review 
and  comment  prior  to  the  public 
hearing.  Agencies  having  an  interest  in. 
or  jurisdiction  regarding,  the  proposed 
action,  will  be  contacted  throughout  the 
development  and  refinement  of 
ahematives. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 


addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  hom  ail  interested  parties. 
Comments  or  questions  concerning  tliis 
proposed  action  and  the  environmental 
document  should  be  directed  to  FHWA 
or  the  Wisconsin  Department  of 
Transportation  at  the  addresses 
provided  above. 

(Catalog  of  Federal  Domettic  Asutstance 
Program  Number  20.205,  Highway  Planniog 
and  Construction.  This  document  it  being 
prepared  in  conformance  with  40  CFR  part 
1500  and  the  FHWA  regulations.  The 
regulations  Implementing  Executive  Order 
12372  regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  apply  to  this  program.) 

Issued  on:  January  22, 1993. 
James  R.  Zavoral, 
Area  Engineer.  Madison,  Wiscottsin. 
|FR  Doc  93-2567  Filed  2-3-93;  8;45  am) 
MLUNQ  COOC  4»10-22-M 


Envlronmftntal  Impact  Statement; 
Decatur,  Hardin,  Wayne  Counties,  TN 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACnON:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  project  in 
Decatur,  Hardin,  and  Wayne  Counties, 
Tennessee. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Wright  B.  Aldridge,  Jr.,  Research 
and  Technical  Systems  Engineer, 
Federal  Highway  Administration,  249 
Cumberland  Bend  Drive,  Nashville,  TN 
37228;  Telephone  (615)  736-7106. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Tennessee  Department  of 
Transportation,  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to  construct  a  two-lane 
facihty  from  U.S.  64  (State  Route  15) 
east  of  Savannah  to  existing  State  Route 
69  south  of  Decaturville  in  Decatur, 
Hardin,  and  Wayne  Counties, 
Tennessee.  The  proposed  improved 
State  Route  69  would  be  on  new 
location  and  be  approximately  20-25 
miles  in  length,  depending  upon  the 
choice  of  proposed  alternatives. 
Improvements  to  the  corridor  are 
considered  necessary  to  provide  for  both 
present  and  projected  traffic  needs. 

Options  under  consideration  include 
(1)  taking  no  action  and  (2)  constructing 
a  two-lane  facility  on  new  location. 
There  are  three  major  build  alternatives, 
with  variations,  imder  consideration. 

Letters  describing  the  proposed  action 
and  sohciting  comments  were  sent  to 


appropriate  Federal,  state,  and  local 
agencies  in  May,  1992.  A  public  hearing 
will  be  held  at  a  future  date.  PubUc 
notice  will  be  given  of  the  time  end 
place  of  this  hearing.  The  Draft  EIS  will 
be  available  for  pubUc  and  agency 
review  and  comment.  These  activities 
are  providing  input  regarding  the  scope 
of  the  EIS. 

To  instire  that  the  full  range  of  issues 
to  this  proposed  action  are  addressed 
and  all  significant  issues  identified, 
comments  and  suggestions  are  invited 
from  all  interested  parties.  Comments 
and  suggestions  concerning  the 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  provisions  of 
Executive  Order  12372  regarding  state  and 
local  clearinghouse  review  of  federal  and 
federally  assisted  programs  and  projects 
apply  to  this  program.) 

Issued  on:  January  25, 1993. 
Wright  B.  Aldridge,  fr^ 
Research  Br  Technical  Systems.  Tennessee 
Division.  NashviUe,  Tennessee. 
(PR  Doc.  93-2572  Filed  2-3-93;  8:45  am] 
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Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requiremants  of  49  CFR  Part  236 

Pursuant  to  49  CFR  part  235  and  49 
U.S.C.  App.  26,  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 

Block  Signal  Application  (BS-AP)— Na 
3210 

Applicant:  Southern  Pacific 
Transportation  Company,  Mr.  J.  A. 
Turner,  Engineer — Signals,  Southern 
Pacific  Building,  One  Market  Plaza,  San 
Francisco,  California  94105. 

The  Southern  Pacific  Transportation 
Company  seeks  approval  of  the 
proposed  discontinuance  and  removal 
of  the  traffic  control  system  on  the 
single  main  track  between  Black  Butte, 
California,  milepost  C-345.34  and 
Gazelle,  California,  milepost  C-360.84 
and  the  automatic  block  signal  system 
on  the  single  main  track,  betwreen 
Gazelle,  California,  milepost  C-360.84 
and  Ashland,  Oregon,  milepost  C- 
428.42,  on  the  Shasta  Division,  Siskiyou 
District,  a  distance  of  approximately  83 
miles. 
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The  reason  given  for  the  proposed 
changes  is  that  the  traffic  on  the  route 
is  such  that  the  signal  system  is  no 
longer  required  and  it  will  reduce  costs 
and  improve  train  operations. 

BS-AP— No.  3211 

Applicants: 

Central  Vermont  Railway, 
Incorporated.  Mr.  Chris  J.  Burger, 
General  Manager,  2  Federal  Street, 
St.  Albans.  Vermont  05478 

National  Railroad  Passenger 
Corporation,  Mr.  James  L.  Larson. 
Assistant  Vice  President  Operations 
and  Planning,  60  Massachusetts 
Avenue.  NE.,  Washington.  DC 
20002 

Central  Vermont  Railway, 
Incorporated  (CV)  and  the  National 
Railroad  Passenger  Corporation  jointly 
seek  approval  of  the  proposed 
discontinuance  and  removal  of  "Elm 
Street"  Interlocking,  milepost  0.0,  in  St. 
Albans,  Vermont,  on  the  CV  Swanton 
Subdivision,  consisting  of  the  following: 

1.  The  removal  of  the  nine  controlled 
interlocking  signals,  numbers  13LA, 
13LB.  13LC.  13R.  15R,  25L.  25RA,  25RB, 
and  25RC: 

2.  The  conversion  of  the  seven  power- 
operated  switches  to  hand  operation; 
and 

3.  The  installation  of  one  operative 
approach  signal  for  northward  train 
movements. 

The  reasons  given  for  the  proposed 
changes  is  to  eliminate  facilities  no 
longer  required  for  present  day 
operations  and  the  cost  to  maintain  the 
aging  signal  system. 

BS-AP— No.  3212 

Applicant:  Atchison,  Topeka  and 
Santa  Fe  Railway  Company,  Mr.  W.S. 
Seery,  Director  Signal  Systems,  System 
Communications  and  Signal  Building, 
4515  Kansas  Avenue,  Kansas  City, 
Kansas  66106. 

The  Atchison,  Topeka  and  Santa  Fe 
Railway  Company  seeks  approval  of  the 
proposed  discontinuance  and  removal 
of  two  automatic  block  signals,  numbers 
182  and  191.  near  Eudora,  Kansas, 
milepost  19.08,  on  the  single  main  track. 
Eastern  Region,  Topeka  Subdivision. 

The  reason  given  for  the  proposed 
changes  is  that  the  signals  are  no  longer 
required  due  to  the  retirement  of  the 
siding  at  Eudora. 

BS-AP— No.  3213 

Applicant:  Atchison,  Topeka  and 
Santa  Fe  Railway  Company,  Mr.  W.S. 
Seery,  Director  Signal  Systems.  System 
Communications  and  Signal  Building, 
4515  Kansas  Avenue.  Kansas  City, 
Kansas  66106. 


The  Atchison,  Topeka  and  Santa  Fe 
Railway  Company  seeks  approval  of  the 
proposed  discontinuance  and  removal 
of  two  automatic  block  signals,  niunbers 
372  and  373,  near  Lecompton,  Kansas, 
mileposts  37.0  and  38.0,  on  the  single 
main  track.  Eastern  Region,  Topeka 
Subdivision. 

The  reason  given  for  the  proposed 
changes  is  that  the  signals  are  no  longer 
required  due  to  the  retirement  of  the 
siding  at  Lecompton. 

BS-AP— No.  3214 

Applicant:  Atchison,  Topeka  and 
Santa  Fe  Railway  Company,  Mr.  W.S. 
Seery,  Director  Signal  Systems,  System 
Communications  and  Signal  Building, 
4515  Kansas  Avenue,  Kansas  City, 
Kansas  66106. 

The  Atchison,  Topeka  and  Santa  Fe 
Railway  Company  seeks  approval  of  the 
proposed  discontinuance  and  removal 
of  4  controlled  signals  (numbers  R46, 
12R,  12LA,  and  12LB)  and  13  automatic 
block  signals  (numbers  31,  32,  33,  34, 
41,  42,  43.  R41,44,  47,  49,  52,  and  54), 
on  the  two  main  tracks,  between 
milepost  3.0  and  6.0,  near  Corwith, 
Illinois,  Eastern  Region,  Chillicothe 
Subdivision. 

The  reason  given  for  the  proposed 
changes  is  that  the  signals  are  no  longer 
required  due  to  changes  in  operating 
requirements. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  protestant  in  the 
proceeding.  The  original  and  two  copies 
of  the  protest  shall  be  filed  with  the 
Associate  Administrator  for  Safety. 
FRA,  400  Seventh  Street,  SW., 
Washington,  DC  20590  within  45 
calendar  days  of  the  date  of  issuance  of 
this  notice.  Additionally,  one  copy  of 
the  protest  shall  be  furnished  to  the 
applicant  at  the  address  listed  above. 

FRA  expects  to  be  able  to  determine 
these  matters  without  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington.  DC,  on  February  1, 
1993. 

Phil  Olekszyk. 

Deputy  Associate  Administrator  for  Safety. 
IFR  Doc.  93-2664  Filed  2-3-93;  8:45  am) 
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Federal  Transit  Administration 

Environmental  Impact  Statement, 
Fixed  Guldeway  Transit  System  (Tren 
UrtMno),  Phase  1,  San  Juan 
Metropolitan  Area,  PR 

AGENCY:  Federal  Transit  Administration, 

DOT. 

ACnON:  Notice  of  intent  to  prepare  an 

environmental  impact  statement. 

SUMMARY:  The  Federal  Transit 
Administration  (FTA)  and  the  Puerto 
Rico  Department  of  Transportation  and 
Public  Works  (DTPW),  through  its 
agency,  the  Puerto  Rico  Highway  and 
Transportation  Authority  (PRHTA), 
intend  to  prepare  an  Environmental 
Impact  Statement  (EIS)  in  accordance 
with  the  National  Environmental  Policy 
Act  (NEPA),  for  transportation 
improvements  in  the  San  Juan 
Metropolitan  Area  (SJMA).  The  action  to 
be  taken  is  the  construction  of  Phase  1 
of  a  fixed  guideway  transit  system 
beginning  at  the  south  end  of  Santurce 
Ward  in  the  Municipality  of  San  Juan 
and  ending  in  the  Municipality  of 
Bayamon.  The  action  is  necessary  to 
reduce  traffic  congestion,  high  energy 
consumption  and  other  impacts  of 
motor  vehicle  use.  The  local  lead  agency 
(DTPW/PRHTA)  will  make  certain  that 
the  EIS  also  satisfies  the  requirements  of 
the  Puerto  Rico  Environmental  Policy 
Act  (PREPA)  and  serves  as  the  EIS 
required  by  this  Act.  Besides  the  light 
rail  alternative,  the  EIS  will  evaluate  the 
No  Action  and  Transportation  System 
Management  (TSM)  Alternatives  and 
any  new  alternatives  generated  through 
the  scoping  process.  Scoping  will  be 
accomplished  through  correspondence 
with  interested  persons,  organizations 
and  federal,  state,  and  local  agencies. 
The  comments  received  at  three  public 
meetings  will  be  considered. 
DATES:  Comment  Due  Date:  Written 
comments  on  the  scope  of  alternatives 
and  impacts  to  be  considered  should  be 
sent  to  (in  addition  to  those  received  at 
or  subsequent  to  the  three  public 
meetings)  Mr.  Jose  S.  Rodriguez,  Deputy 
Executive  Director  for  Transportation, 
Puerto  Rico  Highway  and 
Transportation  Authority,  P.O.  Box 
42007,  Minillas  Station,  San  Juan, 
Puerto  Rico  00940-2007  by  March  8, 
1993. 

Scoping  Meetings:  Scoping  meetings 
were  held  at  the  following  locations: 

1.  Tuesday,  October  20, 1992,  at  10 
a.m.  in  the  Engineers  and  Surveyors 
Association  Building  in  Hato  Rey  Ward, 
San  Juan,  Puerto  Rico  00918. 

2.  Wednesday,  October  21, 1992,  at  10 
a.m.  in  the  Bayamon  Municipal 
Assembly  Room  located  at  the 


intersection  of  Macao  and  Degetau 
Streets,  Bayamon,  Puerto  Rico  00956. 

3.  Tuesday,  December  1, 1992,  at  9 
a.m.  in  the  Minillas  Government  Center 
Building  in  Santurce  Ward,  San  Juan, 
Puerto  Rico,  00940-2007. 

Transcripts  of  these  meetings  are 
available  for  review  at  the  PRHTA 
Environmental  Studies  Office  (see 
ADDRESSES  section  below). 
ADDRESSES:  Written  comments 
concerning  the  project  scopd  should  be 
sent  to  Jose  S.  Rodriguez,  Deputy 
Executive  Director  for  Transportation, 
Puerto  Rico  Highway  and 
Transportation  Authority,  P.O.  Box 
42007,  San  Juan,  Puerto  Rico  00940- 
42007. 

FOR  FURTHER  MFORMATION  CONTACT: 
Mr.  Roger  H.  Krahl,  Director,  Program 
Development  Staff,  Federal  Transit 
Administration,  Telephone  (404)  347- 
7875. 

SUPPLEMENTARY  INFORMATION 

I.  Scoping 

FTA  and  the  local  lead  agency  invite 
interested  individuals,  organizations, 
and  federal,  state  and  local  agencies  to 
participate  in  defining  the  alternatives 
to  be  evaluated  in  the  EIS  and  defining 
the  alternatives  to  be  evaluated  in  the 
EIS  and  identifying  any  significant 
social,  economic  or  environmental 
issues  related  to  the  alternatives. 
Additional  information  regarding  the 
proposed  project  may  be  obtained  by 
contacting  Mr.  Jose  S.  Rodriguez  at  the 
address  above  or  by  visiting  or  calling 
the  Environmental  Studies  Office, 
located  in  room  504, 15th  Floor,  South 
Building,  Minillas  Government  Center, 
Santurce,  Puerto  Rico.  The  telephone 
number  is  (809)  727-6290.  Scoping 
comments  made  orally  at  the  three 
public  meetings  in  October  and 
December  will  be  considered. 
Additional  scoping  comments  may  be 
made  in  writing.  See  the  ADDRESSES 
section  above.  During  scoping, 
comments  should  focus  on  identifying 
specific  social,  economic  or 
environmental  impacts  to  be  evaluated 
and  suggested  alternatives  that  are  less 
costly  or  less  environmentally  damaging 
while  achieving  similar  transit 
objectives.  Scoping  is  not  the 
appropriate  time  to  indicate  preference 
for  a  particular  alternative.  Comments 
on  preference  should  be  communicated 
after  the  Draft  EIS  has  been  completed. 
To  be  placed  on  the  mailing  list,  contact 
Mr.  Jose  S.  Rodriguez. 

n.  Description  of  Study  Area  and 
Project  Need 

The  proposed  project  consists  of  19 
kilometers  of  light  transit  to  be 


constructed  between  Santurce  Ward  in 
the  Municipality  of  San  Juan  and  the 
northwestern  part  of  the  Mimidpality  of 
Bayamon.  The  guidewav  will  be  a 
sequence  of  two-track  elevated  sections 
and  ground  sections  due  to  traffic  and 
topographical  factors. 

The  northern  terminus  of  the 
proposed  project  is  in  Santurce  Ward, 
near  Sagrado  Corazon  Street,  just  north 
of  the  Martin  Pena  Canal.  The  route  Mrill 
«xtend  southwestward  through  Hato 
Rey  and  Rio  Piedras  Wards  of  the 
Mimicipality  of  San  Juan.  From  Rio 
Piedras  Ward,  the  ahgnment  will  take  a 
westerly  alignment  through  the 
Municipalities  of  Guaynabo  and 
Bayamon,  traversing  through  the 
Municipality  of  Bayamon  and  ending  at 
Luchetti  Industrial  Park,  east  of  the  PR- 
5  and  PR-28  interchange,  for  an 
approximate  length  of  19  kilometers. 

m.  Alternatives 

Alternatives  under  consideration 
include:  (1)  Building  the  Locally 
Preferred  Alternative  (LPA)  as  described 
above  and  variations  that  may  arise 
during  the  environmental  and  design 
process;  (2)  The  No-Build  Alternative 
which  will  consist  of  all  transit  service 
and  highway  and  transit  facilities  that 
now  exist  or  that  are  included  in  the 
Ten  Year  Plan  and  will  be  operational 
by  the  year  2010;  and.  (3)  the  Bus/TSM 
Alternative  that  consists  of  providing 
the  best  transit  service  that  can  be 
reasonably  provided  without  the 
construction  of  major  transit  capital 
projects  such  as  the  fixed  guideway 
system  now  proposed.  This  alternative 
would  include  TSM  measures  that  are 
now  under  study:  for  example,  the 
provision  of  an  HOV  lane  in  PR-2 
between  San  Juan  and  Bayamon,  and 
the  provision  of  new  bus  routes  between 
Carolina  and  San  Juan,  and  between 
Bayamon  and  San  Juan.  It  would  also 
include  the  reconstruction  of  several 
important  interchanges  on  PR-2  in 
Buchanan  and  Caparra,  the  PR-28  and 
PR-165  interchange  in  Catano,  and  the 
upgrading  of  a  segment  of  PR-5  in 
Catano.  "Hie  construction  of  a  segment 
of  Martinez  Nadal  Freeway  and 
segments  of  PR-21,  65th  Infantry 
Freeway  in  Guaynabo-Bayamon,  where 
a  portion  of  the  LPA  is  planned  to  be 
constructed,  would  also  be  part  of  this 
alternative. 

IV.  Probable  Efifects 

In  the  EIS,  the  FTA  and  the  local  lead 
agency  will  evaluate  all  significant 
social,  economic  and  environmental 
impacts  of  the  alternatives.  Among  the 
primary  issues  are  the  expected 
increases  in  transit  ridership,  the  capital 
outlays  needed  to  construct  the  project. 


the  cost  of  operating  and  maintaining 
the  facilities  created  by  the  project,  and 
financial  impacts  on  the  funding 
agencies.  Environmental  and  social 
impacts  proposed  for  analysis  include 
land  use  and  neighborhood  impacts, 
traffic  and  parking  impacts  near 
stations,  visual  impacts,  impacts  on 
cultural  resources,  and  noise  and 
vibration  impacts.  Impacts  on  natural 
areas,  rare  and  endangered  species,  air 
and  water  quality,  groundwater,  and 
geologic  forms  will  also  be  covered.  The 
impacts  will  be  evaluated  both  for  the 
construction  period  and  for  the  long- 
term  period  of  operation.  Measures  to 
mitigate  significant  adverse  impacts  Mrill 
be  considered. 

V.  FTA  Procedures         I 

According  to  the  Federal  Transit  Act. 
as  amended,  and  FTA  policy,  the  Draft 
EIS  will  be  prepared  in  conjunction 
with  an  Alternative  Analysis,  and  the 
Final  EIS  in  conjunction  with 
Preliminary  Engineering.  After  its 
publication,  the  Draft  EIS  will  be 
available  for  public  and  agency  review 
and  comment,  and  a  public  hearing  will 
be  held.  On  the  basis  of  the  Draft  EIS 
and  comments  received,  the  Puerto  Rico 
Highway  and  Transportation  Authority 
will  select  a  locally  preferred  alternative 
and  seek  approval  from  F^TA  to  continue 
with  Preliminary  Engineering  and 
preparation  of  the  Final  EIS. 

Issued  on:  February  1, 1993. 
Peter  N.  Stowell, 

Regional  Federal  Transit  Administrator. 
(PR  Doc.  93-2673  Filed  2-3-93;  8:45  am] 
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National  Highway  Traffic  Safety 
Administration 

[DockM  No.  92-67;  Notice  2] 

TRW  inc.;  Grant  of  Petition  for 
Determination  of  Inconsequential 
Noncompliance 

Pursuant  to  49  CFR  part  556,  TRW 
Inc.  (TRW)  of  Cleveland,  Ohio 
petitioned  the  agency  on  behalf  of  the 
Quality  Safety  Systems  Company  (QSS) 
of  Ontario,  Canada,  a  jjartnership  whose 
owners  are  TRW  Canada  Ltd.  and  Tokai 
Rika  Co.,  Ltd.  TRW  determined  that 
some  of  the  safety  belts  manufactured 
by  QSS,  which  are  installed  on  Toyota 
trucks  manufactiu^  by  New  United 
Motor  Manufacturing,  Inc.  (NUMMI), 
fail  to  comply  with  the  labeling 
reouirements  of  49  CFR  571.209,  "Seat 
Belt  Assemblies,"  (Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  No. 
209).  TRW  then  filed  an  appropriate 
report  pursuant  to  49  CFR  part  573. 
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TRW's  petiiioft  also  asicad  that  NUlba^ 
atMi  Toyota  be  exempted  from  the 
notification  aad  leaedy  fsquiromfflits  of 
the  NaUsaal  Traffic  aad  Motor  Vafakift 
Safety  Act  CtS  U.Sil  ISftl  et  a»q.\.  The 
basis  el  die  petitkm  was  that  the 
noncompriaac»  ia  iacoaaequential  as  it 
relatea  to  B\eboi  veiBde  safety. 

This  notice  graat*  that  petitioa. 
Notice  at  teceift  of  the  petitioa  wa* 
puMisbed  on  DecsBobeK  7, 1902.  aod  an 
oppoftuoity  afferdad  for  mmment  (S7 
FKS7S67V 

As  of  Ckctober  27, 1992,  Q6S  had 
found  a  total  at  4t  &oat  safety  belts 
which  did  not  comply  with  the  labeling 
raquinsMOts  of  FMVSS  No.  20a 
Section  S4.1(j)  of  the  standard  raquifes 
that: 

|e]ach  teat  belt  assembly  shall  be 
peaBeneB(t]»  aod  tegibi]*  markad  or  labeled 
witli  ](«araf  miBubetBra,  rocxieL  and  nsnw 
or  tradeoiark  o#  maoMfectunr  or  disfributor, 
or  of  inpactar  if  manufectured  CMtside  the 
United  SUtes. 

The  nuxM  miraber  on  the  labet  is 
difTerent  for  the  diffwent  seating 
positions,  fai  some  instances,  the  label 
for  the  right  front  belt  asa«nbly  (Model 
Number  5e02GN)  was  inadvOTtaiitly 
applied  to  the  left  front  seat  bell 
asseoMy  (Model  Number  50027N).  In 
other  instances,  the  label  for  the  left 
assembly  was  inadvertently  applied  to 
the  right  assembly. 

TRW  supported  its  petition  for 
inconsequential  noncompliance  with 
the  following: 

The  subject  seat  belt  aaaeaiblies,  while 
incorrectly  labeled,  were  correctly  skipped  in 
containers  inchiding  only  seat  belt 
assemblies  for  the  left  or  right  side,  as  the 
case  me^  oe.  Decauee  or  tne  oesMH  or  ttie  soar 
belt  assemblies,  it  would  have  been  very 
difficult  te  inadrertently  iastall  either  of  the 
front  seat  belt  assemblies  on  the  wrong  side 
of  the  vehicle.  Operators  at  NUMMl  have 
been  interviewed  and  have  indicated  that 
they  believe  it  did  not  occur. 

Neither  NUMMl  nor  Toyota  is  aware  of  any 
owner  complaints,  field  reports  or  allegations 
of  hazardous  circumstances  rotating  to  either 
(i)  mislabeled  seat  belt  aseerablies  or  (iil 
misappncation  of  seet  belt  assemblies  io 
Toyota  Trucks.  In  addition,  neither  NUMMT 
nor  Toyota  has  fcmnd  any  mislabeled  seat 
belt  assembly  that  was  incorrectly  installed. 

Replacement  parts  fior  the  subject  seat  belt 
assemblies  ate  not  distributed  tfaiou^  ttte 
general  antomotive  after  naricet:  they  are 
only  sold  ^  Toyota  dealers.  Toyota  deelers 
utiliae  a  system  to  obtain  replacement  parts 
which  is  based  on  p>art  eumbers  assigned  by 
Toyota.  Each  seat  belt  assembly  has  been 
assigned  a  Toyota  part  number. 

The  number  appearing  on  the  seat  belts 
themselves  is  not  the  piart  numb^  under 
vyhich  the  belt  is  cataloged  and  sold,  ff  an 
owner  of  a  Toyota  Truck  wished  to  replace 
a  seat  belt,  be  would  order  it  by  providing 
the  followUig  infannatLon  to  a  Toyota  dealer 


"1983  Toyota  Tsuck.  seat  ball.  <klvat  (o( 
passenge*}  side,  color  ^hie.  black,  etc)"  and 
not  by  the  QSS  model  number  appearing  on 
the  belt  latjel.  The  Toyota  dealer  would  took 
up  the  proper  part  aumber  from  a  parts  book, 
and  select  the  belt  from  stock  (or  order  it)  by 
the  Toyota  pert  nenber. 

The  mislabeling  in  question  relates  to  Hm 
QSS  model  mmbers  tihat  are  printed  on  ths 
seat  bah  label.  Bacsnse  Toyota's  perts 
ordering  systeca  is  based  on  Toyota's  pert 
numbers,  it  wilt  not  be  iaipaired  by  the 
subject  mislabebag.  to  support  of  tiM 
foregoing  ITIW]  would  note  that  NHTSA 
recently  gp^nted  a  petiyon  for  exemption 
filed  by  Chrysler  Corporation  (Docket  No. 
9Z-2A).  The  Chrysler  petition  concerned 
375.000  vehicles  which  were  not  marked  or 
labeled  in  accordance  with  FMVSS  209. 
Based  on  its  canclusiaa  that  Chrysler's  part 
orderiag  system  would  prevent 
nMsapplication.  NHTSA  granted  the  petition 
on  October  &,  19B2  (See  S7  FR  4586H  TRW 
would  also  make  refesence  to  comawnts  is 
support  of  that  petition  submitted  by  both 
Volkswagen  of  America,  Inc.  «idltM 
Automotive  Occupant  Restraints  CounciL" 

No  coranients  were  received  on  tira 
TRW  petition. 

The  TRW  petition  raises  two  issues. 
The  first  of  tfrese  is  whether  the 
improper  tabehng  may  have  caused 
Nl^^MI  to  install  the  restraints 
improperly.  TRW  stated  that  it  had 
interviewed  the  NUMMI  personnel  who 
installed  the  restraints  and  these 
persons  expressed  their  belief  thai  the 
belts  were  properly  installed.  Because  of 
the  obvious  differences  between  a  left 
and  right  restraint,  and  the  fact  that 
individuals  familiar  with  safety  belt 
assemblies  installed  them,  NHTSA  has 
concluded  that  the  behs  were  properly 
installed. 

The  second  issue  fs  whether  an 
incorrect  QSS  model  number  might 
result  in  the  purchase  of  the  wrong 
replacement  belt  This  could  result  in  a 
delay  in  installation  of  a  replacement 
belt,  which  has  a  potential  adverse 
effect  upon  safety.  Although  the 
noncompliant  belts  have  reversed  model 
numbers.  NHTSA  deems  it  unlikely  that 
confusion  will  result  As  with  Chrysler, 
the  structure  of  Toyota's  parts  ordering 
system  makes  confusion  unlikely 
because  Toyota  depends  oa  the  number 
that  it  assigns  to  the  part,  instead  of  on 
the  number  assigned  by  QSS.  In 
summary,  when  a  person  obtains 
replacement  restraints  through  a  Toyota 
dealer,  the  difference  in  belt 
configuration,  the  stnicture  of  the  parts 
ordering  system,  aod  comparison  of  old 
parts  to  new  ones  will  all  help  to  assure 
that  the  belts  are  not  misapptied. 

For  the  reasons  set  forth  above, 
NHTSA  finds  that  the  pwtitioner  has  met 
its  borden  of  persuasion  tbat  the 
noncompliance  herein  described  is 


inconsaqaential  as  it  relates  to  motor 
vehicle  safety,  and  grants  its  petition. 

AuMioriiy;  IS  U.S.C  t«17:  delegations  of 
autfierHy  at  49  CTK  l.SOsnd  49 CFR  S«l. A 

Issued  on:  Janttary  29, 1993. 
Barry  Felrice, 

Associated  Adaunistratorfor  Hulemaking. 
IFR  Doc  93-2590  Filed  2->-93;  8:45  am] 
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DEPARTMEMT  OF  THE  TREASURY 

PuMIc  bifui  Hifltlof  I  CoRoction 
Requirements  Stibmitted  to  0MB  for 
Review 

January  29, 1993. 

The  Departmuit  of  Treasury  has 
submitted  ths  following  public 
informatifin  collection  reqoireinentCs)  to 
OMfi  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission(s}  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Ofiker  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  OfEcer.  Depertraaat  of  the 
Treasury.  Room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue.  NW., 
Washington.  DC  20220. 

U.S.  Custeiiis  Service 

OMB  Number:  1515-0117. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Titfe:  Establishment  of  Container 
Station. 

Description:  A  container  station  that  is 
independent  of  either  an  importing 
carrier  or  a  bonded  carrier  may  be 
established  at  any  port  or  portion 
thereof  where  under  the  jurisdix:tion 
of  district  director.  This  information 
collection  is  the  application  to 
establish  such  a  container  statioa. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  (rf Respondents:  177. 

Estimated  Burden  Hours  Per 
Respondent:  2  hours. 

Fre^iency  of  Response:  Qn  occasion. 

Estimated  Total  Reporting  Burden:  354 
hours. 

Ohm  Number:  1515-0133. 

Form  Number:  None. 

Type  o/Aeview:  Extension. 

Titk:  Application  to  Receive  Free 
Materials  in  a  Bonded  Manufacturing 
Warehouse. 

Description:  The  proprietor  of  a  bonded 
manufecituring  warehotise  most  make 
application  to  the  district  director  tn 
enter  iitfD  that  warehouse  any 
domestic  merchandise  ..^cept 
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merchandise  wh-ch  subject  to  IRS  tax, 
which  is  to  be  used  in  connection 
with  the  manufacture  of  articles 
pennitted  to  be  manufactured. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  8. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
3,000  hours. 

Clearance  Officer  Ralph  Meyer  (202) 
927-1552.  U.S.  Customs  Service, 
Paperwork  Management  Branch,  room 
6316, 1301  Constitution  Avenue, 
NW.,  Washington.  DC  20229. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

|FR  Doc  93-2593  Filed  2-3-93;  8:45  ami 
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Public  information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 
SPECIAL  REQUEST:  The  Department  is 
requesting  approval  of  the  Internal 
Revenue  Service  Survey,  described 
below,  by  February  12, 1993,  in  order  to 
implement  this  study  by  February  15, 
1993.  To  allow  public  review  and 
comment  on  this  survey  a  copy  will 
accompany  this  notice.  Comments 
should  be  received  by  close  of  business 
February  10.  1993. 

Internal  Revenue  Service 

OMB  Number:  New 

Form  Number:  None 

Type  of  Review:  New  collection 

Title:  Forms  Distribution  Improvement 
Survey 

Description:  The  proposed  telephone 
study  would  be  conducted  on  a 
national  basis  and  would  question 
individual  taxpayers  who  call  the  IRS 


distribution  centers  to  order  tax 
forms,  instructions,  and/or 
publications.  This  study  will  attempt 
to  identify  taxpayers'  actions  and 
habits  when  filling  out  their  tax 
returns.  Additionally,  taxpayers  will 
be  questioned  to  determine  if  they  are 
willing  to  provide  their  social  security 
number  when  they  call  to  order  tax 
forms.  The  information  collected  by 
this  proposed  study  way  allow  the 
IRS  to  make  changes  to  the  forms 
distribution  process  that  would:  (1) 
Reduce  the  number  of  taxpayers 
having  to  call  the  IRS  to  order 
additional  copies  of  items,  and  (2) 
provide  taxpayers  with  better  service. 

Respondents:  Individuals  or  households 

Estimated  Number  of  Respondents: 
2,136 

Estimated  Burden  Hours  Per 
Respondent:  3  minutes 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reorting  Burden:  1,575 
hours 

Clearance  Officer:  Garrick  Shear,  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution 
Avenue.  NW..  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington.  DC 
20503. 

Loia  K.  HoUand, 

Departmental  Reports  Management  Officer. 

Forms  Distribution  Improvement 
Survey 

We  are  trying  to  gather  information 
that  will  allow  the  IRS  to  improve  the 
service  provided+y  our  tax  forms 
distribution  channels.  Would  you  help 
us  by  taking  about  3  minutes  of  your 
time  to  answer  some  questions? 

1.  Yes  D 

2.  No  D 

1.  The  tax  forms  and  mctcrials  you  are 
ordering  will  be  used:  (read  fiiist  3 
responses  to  caller) 

1.  By  an  Individual  Taxpayer  O 

2.  By  an  Accountant  or  Bookkeeper  D 

3.  By  a  Business  D 

4.  Don't  Know  D 

•  If  the  caller  answered  something  other 
than  "by  individual  taxpayer",  read  this: 
Thank  You  for  Your  Time  and  Cooperation!! 
and  end  the  conversation. 

2.  Did  you  hire  someone  (such  as  an 
accountant  or  bookkeeping  service)  to 
do  your  federal  income  taxes  last  year 
(1991  Tax  Year)? 

1.  Yes  D 

2.  No  D 

3.  Don't  Know  D 

3.  Did  you  receive  your  1992  tax 
forms  and  instruction  booklet  in  the 
mail? 


1.  Yes  a  skip  to  6 

2.  No  a 

3.  Don't  Know  D 

Only  ask  the  caller  questions  4  a  5  if  they 
responded  "no"  or  "dont  know"  to  question 
3! 

4.  Didyou  receive  a  post  card  from 
the  IRS  that  included  a  label  to  use 
when  you  file  your  tax  return? 

1.  Yes  D  skip  to  6 

2.  No  D 

3.  Don't  Know  O 

Only  ask  the  caller  question  5  if  they 
responded  "no"  or  "don't  know"  to  question 
4! 

5.  Have  you  moved  sometime  within 
the  last  12  months? 

1.  Yes  D 

2.  No  a 

3.  Don't  Know  D 

6.  How  willing  would  you  be  to  give 
your  Social  Security  Number  when  you 
call  to  order  tax  forms  if  it  would  allow 
us  to  automatically  send  them  to  you  in 
the  future?  Would  you  be:  (read  first  5 
responses  to  caller) 

1.  Very  Willing  D 

2.  Willing  D 

3.  Neither  Willing  nor  Unwilling  D 

4.  Unwilling  O 

5.  Very  Unwilling  D 

6.  Don't  Know  O 

7.  How  many  calendar  days  do  you 
consider  to  be  a  reasonable  amount  of 
time  for  it  to  take  to  get  the  tax  materials 
you  just  ordered?  Please  stop  me  when 

I  read  the  number  of  days  you  consider 
to  be  reasonable,  (read  responses  until 
caller  stops  you) 

1.  23  or  more  days  D 

2.  18-22  days  D 

3.  13-17  days  D 

4.  8-12  days  O 

5.  4-7  days  D 

6.  1-3  days  O 

7.  Don't  Know  D 

New  technologies  are  available  that 
would  allow  the  IRS  to  provide  tax 
forms  to  the  public  on  demand.  Because 
these  new  technologies  are  very  costly, 
the  IRS  would  probably  charge  a  fee  to 
obtain  forms  through  them.  We  would 
like  to  see  how  taxpayers  feel  about 
paying  a  fee  to  receive  tax  forms 
immediately. 
This  Does  Not  Mean  The  IRS  Is  Going 

To  Start  Charging  You  For  Tax  Forms. 

8.  Would  you  pay  between  $.05-5.25 
for  each  page  of  a  tax  form  to 
immediately  obtain  a  copy  of  the  form? 

1.  Yes  O  go  to  9 

2.  No  a  skip  to  10 

3.  Don't  Know  D  skip  to  10 

Only  ask  the  caller  question  9  if  they 
responded  "yes"  to  question  8! 
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9.  What  is  the  maximum  amoani  you 
would  pay  per  page  for  the  convenience 
of  getting  a  tax  form  immediately? 
(dmdc  the  "other"  box  and  ncorA  the 
amount  if  the  caller  says  something 
other  than  a  Usted  amount) 


1. 

$.2S  D 

2. 

$.20  a 

3. 

$.15  D 

4. 

$.10  D 

5. 

$.05  D 

6. 

Other  (Specify)  D 

7. 

Don't  Knew  O 

1A  UowdoyounakBacopy  of  your 

income  tax  return  to  keep  for  your 
records?  (tead  first  5  responses  to  caUec) 

1.  Keep  a  Scratch  Copy  D 

2.  Hand  write  or  Type  an  Original  D 

3.  Print  from  Computer  D 

4.  Photocopy  Forms  Sent  to  IRS  Q 

5.  Don't  Keep  a  Copy  O 

6.  Other  (Specify)  D 

11.  Did  you  cail  to  otdei:  (read  first 
2  respooses  to  caller) 

1 .  Additional  Copies  of  kerns  You 
Have  D 

2.  Items  You  Do  Not  Have  D 

3.  Both  Responses  1  &  2  n 

4.  Do»'t  Know  a 

12.  Do  you  usually  need  the  same 
kinds  of  tax  forms  and  instroction 
booklets  each  year? 

1.  Yes  D 

2.  No  D 

3.  Doa'tKnow  O 

13.  Woohl  yon  be  able  to  idenldfy  ALL 
of  the  tax  forms  and  instruction  booklets 
you  need  for  the  1993  tax  year  whsn 
you  submit  your  1992  tax  return? 

1.  Yes  D 

2.  No  D 

3.  Don't  Know  D 

14.  Do  you  live  in  a  state  that  has  a 
state  income  tax? 

1.  Yes  D  (Go  To  15) 

2.  No  D  (Skipto**) 

3.  Don't  Know  D  (Scipto**) 

15.  Does  your  state  require  you  to  file 
a  copy  of  all  or  part  of  your  federal 
income  tax  return  along  with  your  state 
forms? 

1.  Yes  a  (Go  To  16) 

2.  No  D  (Skip  to**) 

3.  Don't  Know  D  (Skip  to**) 

16.  How  do  you  make  a  copy  of  your 
federal  tax  {onus  to  file  with  your  State 
income  tax  return? 

1.  Send  a  Scratch  Copy  D 

2.  Handwrite  or  Type  an  Original  O 

3.  Print  from  Computer  D 

4.  Photocopy  Forms  Sent  to  IRS  D 

5.  Don't  Send  a  Copy  to  State  O 
6  Other  (Specify)  D  

17.  How  would  you  react  to  the 
following  statement?  Would  you: 


strongly  agree,  agree,  neither  agree  nor 
disagree,  disagree,  or  strongly  disagree? 
If  the  IRS  sent  3  copies  of  each  tax  farm 

in  my  boc^et,  that  wonid 

CCMPIZTELY  ELIMINATE  \ha  need 

for  mete  call  the  IRS  to  order  tax 

{orms  aad  related  materials. 

1.  StEoagly  Disagree  D 

2.  Disu^ee  D 

3.  NeitJiet  Agree  nor  Disapee  O 

4.  Agree  D 

5.  Strongly  Agree  D 

6.  Don't  Know  D 

*  *  This  is  tbfl  end  of  the  iDterview.  Thank 
you  very  much  for  your  time  and 
participation!  According  to  the  Paperwork 
Reduction  Act  Notice,  you  can  send  your 
comments  about  the  length  of  the  sunrey  to 
the  IRS  and  the  Office  of  Manegeineflt  and 
Budget.  Do  you  want  me  to  read  the  notice 
and  give  you  the  address  to  send  your 
comments?  (If  yes,  read  the  box  below.) 

Paperwork  Reduction  Act  Notice.  We 
ask  for  this  information  to  carry  out  the 
Internal  Revenue  laws  of  the  United 
States.  Your  response  is  voluntary.  The 
time  needed  to  complete  this  survey 
will  vary  depending  on  the  individual 
circumstances.  The  eslimated  average 
tinte  is  3  minutes.  If  you  have  conunents 
concerning  the  accuracy  of  this  time 
estimate  or  suggestions  for  making  this 
survey  more  simple,  we  would  be  happy 
to  hear  from  you.  You  can  write  to  both 
the  Internal  Revenue  Service, 
Washington,  DC  20224.  Attention:  IRS 
Reports  Clearance  Officer  T:FP;  and  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project;  (1545- 
XXXX);  Washington,  DC  20503.  DO 
NOT  send  this  survey  tQ. either  of  these 
offices.  Instead  use  the  self-addressed 
envelope  provided. 

Assistor  Answer — Do  Not  Ask  Caller 

Date  completed: 
Mo. .Day Yr. 


State 


Taxpayer  ordered  (check  all  that  apply) 

F1040  D 

F1040A  D 

F10«)EZ  D 

Other  Forms/Schedules  D 

Instructions  D 

Publications  O 
|FR  Doc.  9J-2655  Filed  2-3-93;  8:45  ami 

MLUNG  CODE  4aM-«t-W 

Fiscal  Services 

[Dept  Ore  570, 1962  Re^r.,  Supp.  Ne.  10] 

Surety  Companies  Acceptable  on 
Federal  Bonds;  Century  Surety 
Company    ■ 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  Bonds  is 
hereby  issued  to  the  following  company 


under  section  93M  to  93tJ8,  title  31,  of 
United  States  Code.  Fetieral  bond- 
approving  ofRcers  shotrld  annotate  diefr 
reference  copies  of  Treasury  Circular 
570, 1992  Revision,  on  page  29365  to 
reflect  this  addition: 

Century  Surety  Company.  Business 
Address:  P.O.  Box  2689,  Columbus. 
Ohio.  43216-2689,  Undenrriting 
Limitation'*;  $504,000.  Surety  Licenses'' 
AZ.  IN.  OH.  WI.  WV.  Incorporated  In-. 
Ohia  Federal  Process  Agents'^, 

Certificates  of  Authority  expite  on 
June  30  each  year,  unless  aevaked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annuel  renewal  as  long  as 
the  companies  rennin  qualified  (31  CFR 
part  2?,%\  A  list  of  qualified  companies 
is  published  annually  as  ol  )uly  1  in 
Treasury  DepactnMut  Circular  570,  with 
details  as  to  underwriting  limitations, 
areas  in  which  licensed  to  transact 
surety  business  and  other  information. 

Copies  of  the  Circular  may  be 
obtained  from  the  Surety  Bond  Branch, 
Funds  Management  Division,  Financial 
Management  Service,  Department  of  the 
Treasury.  Washington.  DC  20227. 
telepbooe  C2Q2)  874-6765. 

Dated:  February  1, 1993 
Charles  F.  Schwaa  lU, 

Director,  Funds  Management  Division, 

Financial  Management  Service. 

IFR  Doc  93-2649  Filed  2-3-93;  8:45  am) 

BtUJNC  COOE4t10-»-M 


[Dept  Circ  S70, 1992— ftev..  Supp.  tto.  9] 

Surety  Companies  Acceptabia  oo 
Federai  Bonds;  Correction; 
Contractor's  Bonding  and  Instirance 
Co. 

The  above  company  name  was  listed 
in  error  in  the  Treasury  Department 
Circular  570,  July  1, 1992.  The  error  is 
hereby  corrected  to  read  Contractors 
Bonding  and  Insurance  Company  (Note: 
The  apostrophe  in  Contractors  has  been 
deleted).  Federal  bond-approving 
officers  shouW  annotate  their  reference 
copies  of  the  treasury  Circular  570, 1992 
Revision,  at  page  29368  to  reflect  this 
change. 

Questions  concerning  this  notice  may 
be  directed  to  the  Department  of  the 
Treasury,  Financial  Management 
Service,  Funds  Management  Division, 
Surety  Bond  Branch,  Washington, OC 
20227,  telephone  (202)  874-6507. 

Dated:  January  29. 1903. 
Charles  F.  Schwan  lU, 

Director.  Funds  Marmgement Division, 
Financiaf  Management  Service. 
IFR  Doc.  93-2647  Filed  2-3-93;  8:45  ami 
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Papt  Circ  570. 1992  Rev^  Supp.  Na  11] 

Surety  Companiee  Acc«|itabie  on 
Federal  Bonda;  MAC  Reinauraitca 
Corp. 

A  certificate  of  Authority  as  an 
acceptable  surety  on  Federal  Bonds  is 
hereby  issued  to  the  following  company 
under  sections  9304  to  9308,  title  31,  of 
the  United  States  Code.  Federal  bond' 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury  Qrcular 
570, 1992  Revision,  on  page  29382  to 
reflect  this  addition: 

NAC  Reinsurance  Corporation. 
Business  Address:  One  Greenwich 
Plaza,  P.O.  Box  2568.  Greenwich,  CT 
06836-2568.  Underwriting  Limitation*^: 
$20,970,000.  Surety  Licenses'^:  AK,  AZ, 
CA.  CO,  DE.  FU  ID,  IL.  IN.  LA,  KY.  ME. 
MD,  MA.  MI.  MN,  MS.  MT.  NV.  NH.  NJ. 
NM.  NY.  NC.  ND.  OH.  OK,  OR,  PA,  PR. 
RI.  SD.  TN,  UT,  VT,  VA,  WA,  WV.  WI, 
WY.  Incorporated  In:  New  York. 

Certificates  of  Authority  expire  on 
June  30  each  year,  luiiess  revoked  prior 
to  that  date.  TTie  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31  CFR 
part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Treasury  Department  Circular  570,  with 
details  as  to  underwriting  limitations, 
areas  in  which  licensed  to  transact 
surety  business  and  other  information. 

Copies  of  the  Circular  may  be 
obtained  from  the  Surety  Bond  Branch, 
Funds  Management  Division,  Financial 
Management  Service,  Department  of  the 
Treasury,  Washington.  DC  20227. 
telephone  (202)  874-6507. 

Dated:  December  31, 1992. 
Charles  F.  Scfawan  III, 
Director.  Funds  Management  Division, 
Financial  Management  Service. 
IFR  Doc  93-2648  Filed  2-3-93;  8:45  ami 
BtLLMG  CODE  M10-SB-H 


Office  of  Thrift  Supervision 
[AC  3:  OTS  Na  Z740] 

Coral  Gat>lea  Federal  Savings  and 
Loan  Association,  Coral  Gables,  FL; 
Approval  of  Convertion  Application 

Notice  is  hereby  given  that  on  January 
22, 1993.  the  Deputy  Assistant  Director. 
Corporate  Activities  Division.  Office  of 
Thrift  Supervision,  or  his/her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  apphcation  of  Coral 
Gables  Federal  Savings  and  Loan 
Association,  Coral  Gables,  Florida,  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division,  Office  of 


Thrift  Supervision,  1776  G  Street,  NW.. 
Washington,  DC  20552,  and  the 
Southeast  Regional  Office,  Office  of 
Thrift  Supwvision,  1475  Peechtree 
Street,  NE.,  AtlanU,  Georgia  3034a- 
5217. 

Dated:  January  29, 1993. 

By  the  Office  of  Thrift  Supervision. 
Nadina  Y.  Waahii^on. 
Corporate  Secretary. 

[PR  Doc.  93-2605  Filed  2-3-93;  8:45  am) 
BIUMQ  COM  <71»-01-ll 


[AC-4:  OTS  Na  1144] 

Delta  Federal  Savings,  F.S.B.,  Delta, 
CO;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on  January 
25, 1993.  the  Deputy  Assistant  Director. 
Corporate  Activities  Division.  Office  of 
Thrift  Supervision,  or  his/her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  apphcation  of  Delta 
Federal  Savings.  F.S.B..  Delta,  Colorado, 
for  permission  to  convert  to  the  stock 
form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision,  1776  G 
SUwt,  NW.,  Washington,  DC  20552,  and 
the  Midwest  Regional  Office,  Office  of 
Thrift  Supervision,  122  W.  John 
Carpenter  Freeway,  suite  600,  Irving, 
Texas  75309. 

Dated:  January  29, 1993. 
By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington. 

Corporate  Secretary. 

IFR  Doc  93-2606  Filed  2-3-93;  8:45  am] 

BiUMG  CODE  traft-oi-M 


[AC-5:  OTS  Na  0S41] 

Rrst  Federal  Savings  and  Loan 
Association  of  New  Castle,  New  Castle, 
PA;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on  January 
25, 1993,  the  Deputy  Assistant  Director, 
Corporate  Activities  Division,  Office  of 
Thrift  Supervision,  or  his/her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  First 
Federal  Savings  and  Loan  Association  of 
New  Castle,  New  Castle,  Pennsylvania, 
for  permission  to  convert  to  the  stock 
form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision,  1776  G 
Street,  NW..  Washington.  DC  20552.  and 
the  Northeast  Regional  Office.  Office  of 
Thrift  Supervision,  10  Exchange  Place, 


18th  Floor,  Jersey  Qty,  New  Jersey 
07302. 

Dated  January  29. 1993. 

By  the  OCBca  of  Thrift  Supervision. 
Nadiaa  Y.  Waahi^toa. 
Cotporate  Secretary. 

IFR  Doc  93-2607  Filed  2-3-93;  8:45  am) 
sujMQ  COOK  ana-At-M 


First  Federal  Savbtga  Bank  of  Marion, 
Itorlon,  M;  Approval  of  Converalon 
Application 

Notice  is  hereby  given  that  on 
December  28, 1992,  the  Deputy 
Assistant  Director,  Corporate  Activities 
Division,  Office  of  Thrift  Su]}ervision,  or 
his/her  designee,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  First  Federal  Savings 
Bank  of  Marion,  Marion,  Indiana  to    . 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division,  Office  of 
Thrift  Supervision,  1776  G  Street,  NW., 
Washington,  DC  20552,  and  the  Central 
Regional  Office,  Office  of  Thrift 
Supervision,  111  Wacker  Drive,  suite 
800,  Chicago,  Illinois  60601-4360. 

Dated:  January  29, 1993. 

By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Waaiiington, 
Corporate  Secretary. 
IFR  Doc  93-2608  Filed  2-3-93;  8:45  am] 
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UNITED  STATES  INFORMATION 
AGENCY 

Cooperative  Agreement  With  a  Nor>- 
Profit  Organization  In  Support  of  the 
Put>licatlon  of  a  Quarterly  Joumd  for 
Professionals  Engaged  In  Overseas 
Educational  Advlsir>g  on  Opportunitiea 
for  Studying  In  U.S.  Inatltutions  of 
Higher  Education  artd  the  Performance 
of  Supplemental  Research  Services  for 
Responding  In  lr>qulries  from  USIA- 
Affiliated  Overseas  Educational 
Advisers  on  Various  Aspects  of  Higher 
Education  In  the  United  States 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Notice — ^Request  for  proposals. 

SUMMARY:  bi  collaboration  with  the 
Agency,  the  organization  will  research, 
write,  edit  and  publish  a  quarterly 
reference  Journal  to  bring  timely  and  in- 
depth  information  on  issues  and  topics 
of  importance  to  overseas  educational 
advisers.  Four  issues  of  the  publication 
are  to  be  prepared  during  the  period  of 
the  agreement  with  500  copies  of  each 
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edition  reserved  for  USIA-designated 
addressees.  An  additional  service  will 
provide  direct  replies  to  reference 
inquiries  from  overseas  USIA- 
designated  educational  advising  offices. 
DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington.  DC  time  on  March  1, 1993. 
Faxed  documents  will  not  be  accepted, 
nor  will  documents  postmarked  on 
March  1, 1993  but  received  at  a  later 
date.  It  is  the  responsibility  of  each 
grant  applicant  to  ensure  that  proposals 
are  received  by  the  above  deadline. 
Grants  should  begin  April  19. 1993  and 
extend  through  April  30, 1994. 
ADDRESSES:  The  original  and  14  copies 
of  the  completed  application,  including 
required  forms,  should  be  submitted  by 
the  deadline  to:  U.S.  Information 
Agency,  Advising  Journal  and  Related 
Research.  Office  of  Grants  Management, 
E/XE.  room  357.  301  4th  Street,  SW., 
Washington.  DC  20547. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Interested  organizations/institutions 
should  contact  Ms.  Mary  K.  Reeber  or 
Ms.  Doris  B.  McCants  at  U.S. 
Information  Agency.  301  4th  St.,  SW., 
Advising  and  Student  Services  Branch. 
E/ASA.  room  349.  Washington.  DC 
20547.  Tel.  (202)  619-5434  to  a  request 
detailed  application  packet,  which 
includes  all  necessary  forms,  and 
technical  guidelines  for  preparing 
proposals,  including  specific  budget 
preparation  information. 

SUPPtEMENTARY  MFORMATION: 
Overview 

Overall  authority  for  this  publication 
is  contained  in  the  Mutual  Educational 
and  Cultural  Exchange  Act  of  1961.  as 
amended.  Public  Law  87-256 
(Fulbright-Hays  Act).  The  purpose  of  the 
Act  is  to  enable  the  Government  of  the 
United  States  to  increase  mutual 
understanding  between  the  people  of 
the  United  States  and  the  people  of 
other  countries;  to  strengthen  the  ties 
which  unite  us  with  other  nations  by 
demonstrating  the  educational  and 
cultural  interests,  developments,  and 
achievements  of  the  people  of  the 
United  States  and  other  nations  and 
thus  to  assist  in  the  development  of 
friendly,  sympathetic  and  peaceful 
relations  between  the  United  States  and 
other  countries  of  the  world. 

USLA  strives  to  accomplish  this  goal 
by  supporting  the  publication  of  a 
professional  journal  for  overseas 
educational  advisers  who  are 
responsible  for  providing  accurate  and 
unbiased  information  to  foreign 
nationals  about  opportunities  for 
studying  in  the  United  States.  Overseas 


advisers  and  U.S.  professionals  in 
education  contribute  articles  to  various 
thematic  issues.  Past  themes  have 
included  topics  such  as:  Liberal  Arts 
Colleges;  Good  Homes  for  International 
Students;  Advanced  Studies  in  Business 
and  Management;  Nursing: 
Communicating  Across  Cultures; 
Financing  Higher  Education; 
Community  Colleges;  Short-Term 
Training  Programs.  Themes  to  be 
addressed  are  based  on 
recommendations  from  overseas 
advisers,  and  of  an  unpaid  Advisory 
Board,  with  Agency  concurrence.  The 
unpaid  Advisory  Board,  made  up  of 
professionals  in  the  field  of 
international  education,  will  be  selected 
by  grant  recipient  with  Agency 
concurrence.  An  Agency  officer  serves 
as  observer  on  the  Advisory  Board. 

Each  issue  will  focus  on  an  overall 
theme  or  topic  in  U.S.  higher  education 
or  educational  advising  which  will  be 
relevant  to  and  increase  the  professional 
knowledge  of  overseas  educational 
advisers  working  with  international 
students  and  others  who  inquire  about 
opportunities  for  studying  in  U.S. 
institutions  of  higher  education. 
Additionally,  each  issue  will  feature 
current  information  on  academic  news, 
university  programs,  new  advising 
resources,  short-term  training  programs, 
current  testing  announcements,  news 
briefs,  reference  questions  of  world- 
wide interest,  and  scholarship  and 
financial  information  useful  to  overseas 
educational  advisers  in  the  conduct  of 
their  duties.  USLA  will  reserve  the  right 
to  submit  relevant  articles,  as 
appropriate. 

USIA  will  be  consulted  by  the 
recipient's  editorial  staff  during  the 
development  of  issues  of  the  journal. 
The  first  edition  of  the  journal  will  be 
published  and  available  for  overseas 
distribution  no  later  than  90  days  from 
receipt  of  the  grant  with  no  more  than 
90  days  between  subsequent  editions. 

In  addition,  funds  will  be  awarded  to 
enable  the  recipient  to  perform 
supplemental  research  services  to 
respond  directly  to  specific  inquiries 
from  USlA-affiliated  educational 
advisers  overseas.  The  research  service 
will  answer  individually  questions  that 
are  too  narrow,  too  geographically 
specific,  or  too  legally  sensitive  for 
publication  in  the  aforementioned 
journal.  Typical  reference  inquiries 
involve  locating  unusual  degree  or 
postgraduate  programs,  locating  and/or 
evaluating  a  particular  type  of  reference 
publication,  locating  short-term  training 
and  determining  institutional 
accreditation  or  legitimacy.  Many  field 
of  study  inquiries  require  defining  the 
field  (or  fields)  in  which  a  topic  would 


be  studied  and  finding  schools  that  have 
done  research  or  held  courses  on  that 
specific  topic.  The  research  service 
should  provide  for  responding  to 
approximately  35—45  reference  inquiries 
per  year  at  a  minimum  of  100  hours  of 
reference  work  and  the  related  costs 
(postage,  telephone,  fax.  duplication). 

Pursuant  to  the  Bureau's  authorizing 
legislation,  products  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social 
and  cultural  life.  Programs  and  projects 
must  conform  with  all  Agency 
requirements  and  guidelines  and  are 
subject  to  final  review  by  the  USLA 
contracting  officer. 

Guidelines 

The  proposal  will  include  details  on 
the  editorial  and  publication 
capabilities  to  produce  four  issues  of  the 
advising  journal  and  the  ability  to 
provide  accurate  and  timely 
supplemental  research  and  reference 
services  for  responding  directly  to 
inquiries  fit>m  USLA-affiliated 
educational  advisers.  500  copies  of  each 
issue  of  the  publication  will  be  made 
available  to  USLA  and/or  to  a  mailing 
facility  to  be  determined  by  USLA  for 
overseas  and  internal  distribution.  In- 
house  desktop  publishing  facilities  are 
required  so  that  journal  issues  will  be 
produced  quickly  and  efficiently  in  an 
attractive  typeset  quality  format. 

Proposed  Budget 

A  comprehensive  line  item  budget 
should  be  submitted  together  with  the 
proposal.  The  budget  should  not  exceed 
$75,000  for  publication  of  four  issues  of 
the  advising  journal  and  no  more  than 
$5,000  for  responding  directly  to 
research  inquiries  from  USlA-affiliated 
overseas  educational  advisers.  Cost- 
sharing  by  an  organization  through 
journal  subscriptions  and  appropriate 
advertising  to  ofi'set  production  costs  in 
excess  of  the  grant  will  be  a  priority 
criterion  for  selection.  Grants  awarded 
to  eligible  organizations  with  less  than 
four  years  of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000  for  pubUcation  of  the 
journal  and  conduct  of  the  research 
service. 

Review  Process 

USLA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  established 
herein  and  in  the  application  packet. 
Eligible  proposals  will  be  forwarded  to 
panels  of  USLA  officers  for  advisory 
review.  All  eligible  proposals  will  also 
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be  reviewed  by  the  appropriate 
geographic  area  offices,  and  the  budget 
and  contracts  offices.  Proposals  may 
also  be  reviewed  by  the  Agency's  Office 
of  General  Counsel.  Funding  decisions 
are  at  the  discretion  of  the  Aissociate 
Director  for  Educational  and  Cultural 
Affairs.  Final  tedmical  authority  for 
grant  awards  resides  with  USIA's 
contracting  officer. 

Review  Criteria 

Technically  eUgible  applications  will 
be  competitively  reviewed  according  to 
the  following  criteria: 

1.  Quality  of  Program  Idea 

Proposals  should  exhibit  originaUty. 
substance,  knowledge  of  the  subject,   ~ 
and  ability  to  produce  an  attractive 
quarterly  ioumal  which  will 
successhilly  supply  timely  information 
and  an  in-depth  and  balanced 
exploration  of  issues  and  topics 
important  to  overseas  educational 
advisers.  The  proposal  should 
demonstrate  that  the  applicant  has  the 
resources  and  professional  contacts 
necessary  to  respond  accurately  and 
quickly  to  inquiries  by  overseas 
educational  advisers. 

2.  Program  Planning 

E)etailed  agenda  and  relevant  woric 
plan  should  demonstrate  substantive 
rigor  and  logistical  capacity.  Agenda 
and  plan  should  adhere  to  the  program 


overview  and  guidelines  described 
above. 

3.  Institutional  Capacity 

Proposed  personnel  and  institutional 
resources  should  be  adequate  and 
appropriate  to  achieve  the  program 
goals. 

4.  Institution's  Track  Record/Ability 

Applicant  should  demonstrate  a  track 
record  of  successful  programs,  including 
responsible  fiscal  management.  The 
Agency  will  consider  the  past 
performance  of  prior  grantees  and  the 
demonstrated  potential  of  new 
applicants. 

5.  Cost  Effectiveness 

The  overhead  and  administrative 
components  of  grants  should  be  kept  as 
low  as  possible. 

6.  Cost-sharing 

Proposals  should  demonstrate  the 
organization's  ability  to  sell 
subscriptions  and  appropriate 
advertising  to  offset  some  of  the  costs  of 
publishing  the  journal.  All  income 
derived  from  subscription  or  advertising 
sales  of  the  journal  must  be  applied  to 
the  production  costs. 

7.  Evaluation  Pian 

Proposals  should  provide  a  plan  for 
evaluation  by  readers  and  recipients  of 
services. 


Notke 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  omstitute  an  award 
commitment  on  the  part  of  the 
Government. 

Final  awards  cannot  be  made  until 
funds  have  been  fully  appropriated  by 
Congress,  allocated  and  committed 
through  internal  USIA  procedures.  A 
successful  bidder  may  be  awarded  up  to 
three  renewal  grants. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
April  15,  1993.  Awarded  grants  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements.  The  successful 
grantee  may  be  awarded  follow-on 
grants  based  on  performance  during  the 
first  year. 

Dated:  January  25, 1993. 
BanyFultOB. 

Acting  Associate  Director,  Bureau  of 
Educational  and  Cultural  Affairs. 
|FR  Doa  93-2363  Filed  2-3-93;  S:4S  un] 
eaUNO  COM  1230-01 -M 
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Sunshine  Act  Meetings 


Foderal  Ragisier 

Vol.  58,  Na  22 

Thursday.  February  4,  1993 


This  section  o«  the  FEDERAL  REGISTER 
contains  notices  o(  meetings  puMshed  under 
ttie  "GovefTunent  in  tm  SunsNne  AcT  (Pub. 
L.  94-409)  5  U.S.C.  552t>(eK3). 


COMMODITY  FUTURES  TRADING  COMMSSiON 

TME  AND  DATE:  10  a.m.,  Wednesday. 

February  17, 1993. 

PLACE:  2033  K  St..  NW..  Washington. 

DC.  8th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDEREO:  Enforcement 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  254-6314. 
lean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc  93-2817  Filed  2-2-93;  2:32  pm) 

SaUNG  CODE  OSI-Ot-M 

COMMODITY  FUTURES  TRADING  COMMISSION 

TME  AND  DATE:  10  a.m.,  Tuesday. 

February  23. 1993. 

PI>CE:  2033  K  St..  ^4W..  Washington, 

DC,  8th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Rule 

Enforcement  Reviews. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  254-6314. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

IFR  Doc  93-2818  Filed  2-2-93;  2:32  pm] 

BNOJNC  CODE  nSI-OI-M 

COMMODITY  FUTURES  TRADING  COMMISSION 
TIME  AND  DATE:  10  a.m..  Tuesday. 
February  23. 1993. 

PLACE:  2033  K  St.,  NW.,  Washington. 
DC,  8th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Enforcement 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  254-6314. 

lean  A.  Webb. 

Secretary  of  the  Commission. 

IFR  Doc  93-2819  Filed  2-2-93;  2:32  pmj 

HUMC  COOe  OSI-OY-M 

COMMODITY  FUTURES  TRADING  COMMISSION 
TME  AM)  DATE:  11  a.m.,  Tuesday. 
February  23. 1993. 
PLACE:  2033  K  St..  NW.,  Washington, 
DC  8th  Floor  Conference  Room. 
STATUS:  Closed. 


MATTERS  TO  BE  CONSIDERED:  Enforcement 

Objectives. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  254-6314. 

lean  A.  Webb. 

Secretary  of  the  Commission. 

IFR  Doc.  93-2820  Filed  2-2-93;  2:32  pml 

HUMO  CODE  «S1-01-M 

COMMODITY  FUTURES  TRADING  COMMISSION 

TME  AND  DATE:  10  a.m..  Thursday. 

February  25, 1993. 

PLACE:  2033  K  St..  NW..  Washington. 

DC,  Lower  Lobby  Hearing  Room. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

— Quarterly  Review 

1st  quarter.  FY  1993 
— Proposed  rules  on  Dual  Trading 
— Proposed  rules  on  Disciplinary  Committees 

and  Governing  Boards  of  Self-Regulatory 

Organizations 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb.  254-6314. 
lean  A.  Webb. 

Secretary  of  the  Commission. 

IFR  Doc.  93-2821  Filed  2-2-93;  2:32  pm] 

MUJNO  CODE  OSI-ei-M 

FEDERAL  DEPOSIT  mSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  10:04  a.m.  on  Tuesday.  February  2. 
1993,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider  the 
following: 

Matters  relating  to  the  probable  failure  of 
certain  insured  banks. 

Recommendation  regarding  the  liquidation 
of  a  depository  institution's  assets  acquired 
by  the  Corporation  in  its  capacity  as  receiver, 
liquidator,  or  liquidating  agent  of  those 
assets: 
Case  No.  47,796  (Amendment) 

Firstsouth,  FA 

Pine  Bluff,  Arkansas 

Matters  relating  to  the  Corporation's 
assistance  agreement  with  an  insured  bank. 

Matters  relating  to  the  Corporation's 
supervisory  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  CC  Hope, 
Jr.  (Appointive),  seconded  by  Director 
Stephen  R.  Steinbrink  (Acting  Comptroller  of 
the  Currency),  concurred  in  by  Director 
Jonathan  L  Fiechter  (Acting  Director,  Office 


of  Thrift  Supervision)  and  Acting  Chairman 
Andrew  C.  Hove,  Jr.,  that  Corporation 
business  required  its  consideration  of  the 
matters  on  less  than  seven  days'  notice  to  the 
public:  that  no  earlier  notice  of  the  meeting 
was  practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and  that 
the  matters  could  be  considered  in  a  closed 
meeting  by  authority  of  subsections  (c)(4), 
(c)(6).  (c)(8),  (c)(9)(A)(ii),  (c)(9)(B),  and  (c)(10) 
of  the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(4),  (c)(6).  (c)(8).  (c)(9)(A)(ii), 
(c)(9)(B),  and  (c)(10)). 

The  meeting  was  held  in  the  Board  Room 
of  the  FDIC  Building  located  at  550  1 7th 
Street.  NW.,  Washington,  DC 

Dated:  February  2, 1993. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Deputy  Executive  Secretary. 
IFR  Doc  93-2851  Filed  2-2-93;  3:25  pm| 

BtUMG  COOE  •n4-01-«l 


FEDERAL  HOUSING  FINANCE  BOARD 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  58  FR  5059.  January  19, 
1993. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  9  a.m.  Wednesday,  January 
27, 1993. 

CHANGES  m  THE  MEETING:  The  following 
topics  were  deleted  from  the  agenda 
during  the  open  portion  of  the  meeting. 

1.  Office  of  Strategic  Planning 

•  System  2000  Update 

•  GSE  Hearing 

2.  Examination  and  Regulatory  Oversight 

Division 

•  Advances  Regulations 

A.  Approval  of  Final  Rule 

B.  Approval  of  Interim  Final  Rule  on 
Advances  to  Non-Member  Mortgages 

CHANGES  IN  THE  MEETING:  The  following 
topic  was  deleted  from  the  agenda 
during  the  closed  portion  of  the 
meeting. 

•  Approval  of  the  December  Board 
Minutes 

The  above  matter  is  exempt  under 
Section  552b(c)(9)(B)  of  title  5  of  the 
United  States  Code. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Elaine  L.  Baker,  Executive  Secretary  to 

the  Board.  (202)  408-2837. 

Philip  L.  Conover. 

Managing  Director. 

[FR  Doc.  93-2853  Filed  2-2-93;  3:40  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  ttotice  docunoents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  coaections  are 
issued  as  signed  documents  arxj  appear  in 
the  appropriate  docunrwnt  categories 
eisewhere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 
Privacy  Act;  Systems  of  Records 

Correction 

In  notice  document  93-1890 
beginning  on  page  6105  in  the  issue  of 
Tuesday,  January  26, 1993,  make  the 
following  correction  on  page  6106,  in 
the  second  column,  under  the  heading 
"ROUTINE  USES  OF  RECORDS  *  *  *",  in  the 
first  paragraph,  in  the  fourth  line,  "an" 
should  read  "a". 

BtLUNG  CODE  1SOS-01-0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-040-5410-10-A100] 

Receipt  of  Application  for  the 
Conveyance  of  Federally-Owned 
Mineral  Interests;  Safford  District, 
Arizorta 

Correction 

In  notice  document  92-31684 
appearing  on  page  62351  in  the  issue  of 
Wednesday,  December  30, 1992,  in  the 
second  column,  in  the  land  description, 
under  "Sec.  35,"  in  the  second  line, 
"SWV2SWV4,"  should  read 
"WV2SWV4.". 

BILUNG  CODE  1SOS-01-0 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspsc*  Dodwt  Na  91-ASW-26] 

Revision  of  Control  Zones;  Lafayette, 
LA;  New  Iberia,  LA 

Correction 

In  riile  document  93-361  beginning 
on  page  3217  in  the  issue  of  Friday, 
January  8, 1993,  make  the  following 
correction: 

fTI.I    [Corrected] 

On  page  3218,  in  the  amendment  to 
§  71.1,  in  §  71.171,  under  the  heading 
ASW  LA  CZ  Lafayette,  LA.  [Revised],  in 

the  fourth  line,  "30°02'19''"  should  read 
"30°12'19''". 

BIUJNG  CODE  1S06-01-O 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[CO-18-90] 
RIN  1545-A054 

Notice  of  Pro|>osed  Rulemaking  Under 
Section  382  of  the  Internal  Revenue 
Code  of  1986;  Limitations  on 
Corporate  Net  Operating  Loss 
Carryforwards 

Conection 

In  proposed  rule  document  92-26160 
beginning  on  page  52743  in  the  issue  of 
Thursday,  November  5, 1992,  make  the 
following  corrections: 

1.  On  page  52744,  in  the  2d  colunon, 
in  the  2a  full  paragraph,  in  the  30th 
line,  "fights"  should  read  "rights". 


2.  On  page  52745,  in  the  first  colimin, 
in  the  first  line,  "it"  should  read  "if. 

3.  On  the  same  page,  in  the  same 
column,  in  the  19th  line,  "amend" 
should  read  "amended". 

4.  On  the  same  page,  in  the  same 
column,  in  the  third  full  paragraph,  in 
the  fourth  Une,  "disclosure"  should 
read  "disclose". 

fl.382-2    [Corrttbdl 

5.  On  page  52746,  in  the  third 
column,  in  §  1.382-2(b)(2)(ii),  in  the 
second  line,  "covertible"  should  read 
"convertible". 

i1.382-2T    [CorrectMl] 

6.  On  the  same  page,  in  the  same 
column,  in  §  1.382-2T(a)(2)(i),  in  the 
second  line,  insert  "•  •  •"  after  "1992.". 

S  1.382-4    [Corrected] 

7.  On  page  52747,  in  the  first  column, 
in  §  1.382-4(d)(2)(ii)(a),  in  the  first  line, 
"(a)"  should  read  "(A)". 

8.  On  the  same  page,  in  the  third 
column,  in  §  1.382-4(d)(3)(ii),  in  the 
eighth  line,  delete  "the"  the  second  time 
it  appears. 

9.  On  the  same  page,  in  the  same 
column,  in  §  1.382-4(d)(4)(ii),  in  the 
21st  line,  delete  "the  transfer  after". 

10.  On  page  52748,  in  the  second 
column,  in  §  1.382-4(h)(2)(ii)(B),  in  the 
first  Hne,  "(ur  should  read  "fJ/*. 

11.  On  the  same  page,  in  the  third 
column,  in  §  1.382-4{h)(2)(iv){B),  in  the 
first  line,  "exercise"  was  misspelled. 

12.  On  the  same  page,  in  the  same 
column,  in  the  same  section,  in  the  fifth 
line,  "directly"  was  misspelled. 

BIUJNG  COOC  1SOS-01-0 
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DEPARTMENT  OF  AGRICULTURE 

Coopefatlve  State  Research  Service 

Special  Research  Grants  Program, 
Aquaculture  Research;  Fiscal  Year 
1993;  Solicitation  of  Applicatiorts 

Applications  ara  invited  for 
competitive  grant  awards  under  the 
Special  Research  Grants  Program. 
Aquaculture  Research,  for  fiscal  year 
1993. 

The  authority  for  this  program  is 
contained  in  section  2(c)(lUA)  of  the 
Act  of  August  4. 1965.  Public  Law  No. 
89-106,  as  amended  by  the  Food. 
Agriculture,  Conservation,  and  Trade 
Act  of  1990.  Public  Law  No.  101-624.  (7 
U.S.C  450i(c)(l)(A)).  This  program  is 
administered  by  the  Cooperative  State 
Research  Service  (CSRS)  of  the  U.S. 
Department  of  Agriculture  (USDA). 
Under  this  program,  and  subject  to  the 
availability  of  funds,  the  Secretary  may 
award  grants  for  periods  not  to  exceed 
five  years,  for  the  support  of  research 
projects  to  further  the  program 
discussed  below. 

Eligible  Participants 

Proposals  may  be  submitted  by  any 
State  agricultural  experiment  station, 
college,  university,  other  research 
institution  or  organization,  Federal 
agency,  private  organization, 
corporation,  or  individual.  Proposals 
from  scientists  at  non-United  States 
organizations  will  not  be  considered  for 
support. 

Please  note  that  section  726  of  the 
Fiscal  Year  1993  Appropriations  Act. 
Public  Law  No.  102-341.  states:  "None 
of  the  funds  in  this  Act  shall  be 
available  to  pay  indirect  costs  on 
research  grants  awarded  competitively 
by  the  Cooperative  State  Research 
Service  that  exceed  14  per  centum  of 
total  Federal  funds  provided  under  each 
award." 

Applicable  Regulations 

Regulations  applicable  to  this 
program  include  the  following:  (a)  The 
administrative  provisions  governing  the 
Sp>ecial  Research  Grants  Program,  7  CFR 
part  3400  (56  FR  58146,  November  15, 
1991),  which  set  forth  procedures  to  be 
followed  when  submitting  grant 
proposals,  rules  governing  the 
evaluation  of  proposals  and  the 
awarding  of  grants,  and  regulations 
relating  to  post-award  administration  of 
grant  projects;  (b)  the  USDA  Uniform 
I^ederal  Assistance  Regulations,  7  CFR 
part  3015;  (c)  the  USDA  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments,  7  CFR  part 
3016;  (d)  the  regulations  governing 


Govemmentwide  Debarment  and 
Suspension  (Nonprociirement)  and  the 
GovemmMitwide  Requirements  for 
Drug-Free  Workplace  (GranU).  7  CFR 
part  3017;  (e)  the  New  Restrictions  on 
Lobbying,  7  CFR  part  3018;  and  (f)  the 
CSRS  regulations  implementing  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  7  CFR  part  3407. 

Introduction  to  Program  Description 

Standard  grants  will  be  awarded  to 
support  basic  studies  in  selected  areas 
of  aquaculture  research.  Consideration 
will  be  given  to  proposals  that  address 
innovative  as  well  as  fundamental 
approaches  to  the  research  areas 
outlined  below  that  are  consistent  with 
the  mission  of  USDA.  Program  suGareas 
and  guidelines  are  provided  below  as 
bases  from  which  proposals  may  be 
developed: 

Program  Area 

1.0    Aquaculture  Heseairch 

CSRS  Contact:  Dr.  Meryl  Broussard; 
Telephone:  (202)  401-4061. 

Funds  will  be  awarded  to  support 
research  seeking  solutions  to  improve 
waste  management  in  commercially 
important  aquacultural  species.  A  total 
of  $298,356  will  be  available  for  this 
program  area  in  fiscal  year  1993.  This 
amount  may  be  allocated  to  a  single 
proposal  or  multiple  proposals. 

The  overall  objective  of  this  research 
program  is  to  enhance  the  knowledge 
base  necessary  for  the  continued  growth 
of  the  domestic  aquaculture  Industry  as 
a  form  of  sustainable  agriculture. 
Emphasis  is  placed  on  research  leading 
to  improved  production  efficiency, 
increased  competitiveness  and  wise 
environmental  stewardship  in  private 
sector  aquaculture  in  the  United  States. 
Because  of  limited  funds  for  this 
program,  only  proposals  focused  on  the 
impact  of  feeds  and  feeding  strategies  on 
waste  management  in  commercially 
important  finfish  species  will  be 
considered. 

Research  should  be  directed  toward: 

Studies  aimed  at  reducing  the  source 
of  waste  in  aquacultural  systems 
through  improved  nutritional  efficiency 
including  feed  formulation  and  feeding 
strategies.  Studies  should  include  the 
quantitative  and  qualitative 
characterization  of  dissolved  and  solid 
waste  as  related  to  feed  formulation  and 
feeding  strategies. 

Research  should  consider  the 
availability  and  digestibility  of  key 
nutrients  and  feed  ingredients  in  the 
evaluation  of  existing  commercial  fieeds 
and  alternative  feeds  designed  to  reduce 
waste  production  in  aquacultural 
systems.  Mass  balance  approaches  to 


understanding  the  fate  of  these 
nutrients,  particularly  phosphorus  and 
nitrogen,  from  feed  to  waste,  should  be 
considered.  Emphasis  should  be  placed 
on  the  characterization  of  waste 
produced  by  the  fish  in  response  to 
certain  feeds  and  feeding  strategies  as 
opposed  to  characterization  of  waste 
from  production  systems  (effluent 
characterization). 

Economic  factors  should  be 
considered  in  the  evaluation  of 
alternative  feeds  and  feeding  strategies. 
The  impact  of  alternative  feeds  and 
feeding  strategies  on  body  composition 
of  fish  should  also  be  considered.  Waste 
characterization  studies  should  be 
designed  to  provide  baseline 
information  necessary  for  the  rational 
design  of  control  systems  and 
alternative  waste  management 
strategies. 

Priority  will  be  given  to  multi- 
disciplinary,  multi-institutional  team 
approaches  and  proposals  with  the 
broadest  application  to  the  aquaculture 
industry. 

Compliance  With  NEPA 

As  outlined  in  7  CFR  part  3407  (the 
CSRS  regulations  implementing  NEPA), 
the  environmental  data  for  any 
proposed  project  is  to  be  provided  to 
CSRS  so  that  CSRS  may  determine 
whether  any  further  action  is  needed.  In 
some  cases,  however,  the  preparation  of 
environmental  data  may  not  be 
required.  Certain  categories  of  actions 
are  excluded  from  the  requirements  of 
NEPA.  The  applicant  shall  review  the 
following  categorical  exclusions  and 
determine  if  the  proposed  project  may 
fall  within  one  of  the  categories. 

(1)  Department  of  Agriculture 
Categorical  Exclusions  (7  CFR  lb.3). 

(i)  Policy  development,  planning  and 
implementation  which  relate  to  routine 
activities  such  as  personnel, 
organizational  changes,  or  similar 
administrative  functions; 

(ii)  Activities  which  deal  solely  with 
the  funding  of  programs,  such  as 
program  budget  proposals, 
disbursements,  and  transfer  or 
reprogramming  of  funds; 

(iii)  Inventories,  research  activities, 
and  studies,  such  as  resource 
inventories  and  routine  data  collection 
when  such  actions  are  clearly  limited  in 
context  and  intensity; 

(iv)  Educational  and  informational 
programs  and  activities; 

(v)  Civil  and  criminal  law 
enforcement  and  investigative  activities; 

(vi)  Activities  which  are  advisory  and 
consultative  to  other  agencies  and 
public  and  private  entities;  and 
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(vii)  Activities  related  to  trade 
representatioa  and  market  development 
activities  abroad. 

(2)  CSRS  Categorical  Exclusions  (7 
CFR  3407.6).  Based  mi  previous 
experience,  the  following  categories  of 
CSRS  actions  are  excluded  berause  they 
have  beffli  found  to  have  limited  scope 
and  intensity  and  to  have  no  significant 
individual  or  cumulative  impacts  on  the 
quality  of  the  human  environment: 

(i)  The  following  categories  of 
research  programs  or  projects  of  limited 
size  and  magnitude  or  with  only  short- 
term  eH^acts  on  the  environment: 

(A)  Research  conducted  within  any 
laboratory,  greenhouse,  or  other 
contained  fodhty  where  research 
practices  and  safeguards  prevent 
environmental  impacts; 

(B)  Surveys,  inventories,  and  similar 
studies  that  have  limited  context  and 
minimal  intensity  in  terms  of  changes  in 
the  environment:  and 

(C)  Testing  outside  of  the  laboratory, 
such  as  in  small  isolated  field  plots, 
which  involves  the  routine  use  of 


familiar  chemicals  or  biological 
materials. 

(ii)  Routine  renovaticm.  rehabilitation, 
or  revitalizaticMi  of  (^ysical  faciUtias, 
including  the  acquisition  and 
installation  of  equipment,  were  s\xh 
activity  is  limited  in  scope  and 
intensity. 

In  order  for  CSRS  to  determine 
whether  any  further  action  is  needed 
with  respect  to  NEPA,  pertinent 
information  regarding  the  possible 
environmental  impacts  of  a  particular 
project  is  necessary;  therefore,  a 
separate  statement  must  be  included  in 
the  proposal  indicating  whether  the 
applicant  is  of  the  opinion  that  the 
project  falls  within  a  categorical 
exclusion  and  the  reasons  therefor.  If  it 
is  the  applicant's  opinion  that  the 
project  proposed  falls  within  the 
categorical  exclusions,  the  speciHc 
exclusion  must  be  identiSed.  The 
information  submitted  shall  be 
identified  in  the  Table  of  Contents  as 
"NEPA  Considerations"  and  the 
narrative  statement  with  supporting 


documentation  shall  be  placed  after  the 
cover  sheet  of  the  proposal. 

Even  though  a  project  may  tall  within 
the  categorical  exclusions,  CSRS  may 
determine  that  an  Environmental 
Assessment  or  an  Environmental  Impact 
Statement  is  necessary  for  an  activity,  if 
substantial  controversy  on 
enviroiunental  groundt  exists  or  if  other 
extraordinary  conditions  or 
circumstances  are  present  which  may 
cause  such  activity  to  have  a  significant 
environmental  effect 

Review  Criteria 

Proposals  will  be  evaluated  by  a  peer 
review  group  of  qualified  scientists 
selected  in  accord  with  §  3400.11  of  the 
administrative  provisions  governing  the 
Special  Research  Crants  Program.  In 
accordance  with  7  CFR  3400.5(a),  the 
following  selection  criteria  for  proposals 
will  be  used  in  lieu  of  those  whidi 
appear  in  §  3400.15  of  the 
administrative  provisions: 


Crtterta 


Maximum 
■oora 


OveraH  Sdenflflc  and  Technical  Quality „ 

Creative  and  innovative  scientific  aporoacti 

Clear,  concise,  and  achievable  otiieclives 

Technical  soundness  of  procedures 

Feasibility  o(  attainif>g  objectives 
Justification.  Review  of  Literature  and  Current  Research 

Importance  of  the  probtem 

Relevance  of  (xoposed  research  to  the  problem 

Uterature  focused  on  specific  research  approach  and  obiective 
Budget,  Resources,  arxJ  Personnel _ 

l^ecessary  (adJities,  resources,  and  personnel  availat>la 

Budget  appropriate  for  proposed  research 

Demonstrated  scientific  capat)Uity  of  investigators 
Cottaboration 

Evidence  of  slgntficant  contributions  by  coUaboiators 

Evidence  and  justification  of  multtKMscipUnary  and/or  muW-instltutional  collabofation 
Application  of  Research  Results „ 

Planned  application  and  Implementation  of  research  results 

Extension,  transferability  and  publication  of  results 

Potential  for  results  to  enhance  agricultural  sustainabiiity 


40 


20 


20 


10 


10 


Total 


100 


How  To  Obtain  Application  Materials        What  To  Submit 


Copies  of  this  solicitation,  the 
Application  Kit,  and  the  administrative 
provisions  governing  this  program,  7 
CFR  part  3400  (56  FR  58146,  November 
15, 1991),  may  be  obtained  by  writing  to 
the  address  or  calling  the  telephone 
number  below: 

Proposal  Services  Branch,  Awards 
Management  Division,  OfHce  of 
Grants  and  Program  Systems, 
Cooperative  State  Research  Service, 
U.S.  Department  of  Agriculture,  room 
303,  Aerospace  Center,  Washington, 
DC  20250-2200  Telephone:  (202) 
401-5048. 


In  addition  to  the  requirements  of  7 
CFR  3400.4(c),  proposals  must  adhere  to 
the  following  criteria.  An  original  and 
nine  copies  of  each  proposal  submitted 
are  requested.  This  number  of  copies  is 
necessary  to  permit  thorough,  objective 
peer  evaluation  of  all  proposals  received 
before  fonding  decisions  are  made. 

Each  copy  of  each  proposal  must 
include  a  Form  CSRS-661,  "Application 
for  Funding."  Proposers  should  note 
that  one  copy  of  this  form,  preferably 
the  original,  must  contain  pen-and-ink 
signatures  of  the  principal 
investigator(s)  and  the  authorized 
organizational  representative.  (Form 


CSRS-661  and  the  other  required  forms 
and  certifications  are  contained  in  the 
September  1992  version  of  the 
Application  Kit.) 

Members  of  review  committees  and 
the  staff  expect  each  project  description 
to  be  complete  in  itself.  Grant  proposals 
must  be  limited  to  15  pages  (single- 
spaced)  on  one  side  only  exclusive  of 
required  forms,  and  include  the 
summary  of  progress  for  any  prior 
Aquaculture  Special  Research  grants, 
bibliography,  and  vitae  of  the  principal 
invesligator(s),  senior  associate(s)  and 
other  professional  personnel.  Reduction 
by  photocopying  or  other  means  for  the 
purpose  of  meeting  the  15-page  limit  is 
not  permitted.  Attachment  of 
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appenclices  is  discouraged  and  should 
be  included  only  if  pertinent  to 
understanding  the  proposal.  Reviewers 
are  not  required  to  read  beyond  the  15- 
page  maximum  to  evaluate  the  proposal. 

All  copies  of  each  proposal  must  be 
mailed  in  one  package  and  each  copy 
must  be  stapled  securely  in  the  upper 
left-hand  comer.  Do  not  bind. 
Information  should  be  typed  on  one  side 
of  the  page  only.  Every  enort  should  be 
made  to  ensure  that  the  proposal 
contains  all  pertinent  information  when 
initially  submitted.  Prior  to  mailing, 
compare  your  proposal  with  the 
guidelines  contained  in  the 
administrative  provisions  that  govern 
the  Special  Research  Grants  Program.  7 
CFR  part  3400. 

Where  and  When  To  Submit  Grant 
Applications 

Each  research  grant  application  must 
be  submitted  by  the  date  set  forth  below 
to:  Proposal  Services  Branch,  Awards 
Management  Division,  Office  of  Grants 
and  Program  Systems.  Cooperative  State 
Research  Service.  U.S.  Department  of 


Agriculture,  room  303,  Aerospace 
Center.  Washington.  DC  20250-2200. 

Pleu0  Note:  Hand-deiivered  proposals  or 
those  delivered  by  overnight  express  service 
should  be  brought  by  4  p.m.,  April  12. 1993, 
to:  rtxim  303,  Aerospace  Center.  901  D  Street, 
SW..  Washington.  DC  20024. 

To  be  considered  for  funding  under 
the  Special  Research  Grants  Program. 
Aquaculture  Research,  during  fiscal  year 
1993.  proposals  must  be  postmarked  by 
April  12. 1993. 

One  copy  of  each  proposal  not 
selected  for  funding  will  be  retained  for 
a  period  of  one  year.  The  remaining 
copies  will  be  destroyed. 

Special  Requirements 

On  Form  CSRS-^61  provided  in  the 
Application  Kit.  the  Special  Research 
Grants  Program  should  be  indicated  in 
Block  7,  and  "Aquaculture  Research 
1.0"  should  be  indicated  in  Block  8. 

Investigators  and  co-investigators  who 
have  received  Special  Research  Grant 
awards  in  the  Aquaculture  area  during 
the  past  five  years  must  include  a  brief 


summary  of  progress  and  a  list  of 
publications  resulting  from  such  grants. 

Supplementary  Information 

The  Special  Research  Grants  Program 
is  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  under  No.  10.200. 
For  reasons  set  forth  in  the  final  Rule- 
related  Notice  to  7  CFR  part  3015, 
subpart  V  (48  FR  29115.  June  24. 1983). 
this  program  is  excluded  from  the  scope 
of  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  35Q4(h)).  the  collection  of 
information  requirements  contained  in 
this  Notice  have  been  approved  under 
0MB  Document  No.  0524-0022. 

Done  at  Washington.  DC.  this  1st  day  of 
February  1993. 
John  Patrick  Jordan, 

Administrator,  Cooperative  State  Research 
Service. 
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Retention 
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Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1,  1992 

The  GUIDE  to  record  retention  is  a  useful 
reference  tool,  compiled  from  agency 
regulations,  designed  to  assist  anyone  with 
Federal  recordkeeping  obligations. 
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The  GUIDE  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  ef  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 
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recommendations;  preliminary  findings — 
Texas  Railroad  Commission,  7219.  7220 
Applications,  hearings,  determinations,  etc.: 
Northwest  Pipeline  Corp.,  7223 
Texas  Eastern  Transmission  Corp..  7223 

Federal  Highway  Administration 

PROPOSED  RULES 

Omnibus  Transportation  Employee  Testing  Act  of  1991: 
Alcohol  use  by  transportation  workers,  limitations,  7197 

Federal  Maritime  Commission 

RULES 

Maritime  carriers  in  foreign  commerce: 

Unpaid  freight  charges;  adjudication  jurisdiction.  7190 
PROPOSED  RULES 
Practice  and  procedure: 

Miscellaneous  amendments.  7199 

NOTICES 

Meetings;  Sunshine  Act.  7295 

Federal  Railroad  Administration 

PROPOSED  RULES 

Omnibus  Transportation  Employee  Testing  Act  of  1991: 
Alcohol  use  by  transportation  workers.  Umitations,  7197 

Federal  Register  Office 

NOTICES 

[Editorial  note:  For  a  list  of  Acts  requiring  publication  in 
the  Federal  Register,  see  the  Reader  Aids  section  at  the 
end  of  this  issue.] 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act.  7295 

Applications,  hearings,  detenninations,  etc.: 
First  Community  Financial  Group,  Inc.,  et  al..  7231 
Kempton  and  Grace  Spooner  Revocable  Trust.  7231 
Norwest  Corp.  et  al..  7231 

Federal  Retirement  Thrift  Investment  Board 

NOTICES 

Meetings;  Sunshine  Act,  7295 

Federal  Transit  Administration 

PROPOSED  RULES 

Omnibus  Transportation  Employee  Testing  Act  of  1991: 
Alcohol  use  by  transportation  workers,  limitations,  7197 

Food  and  Drug  Administration 

NOTICES 
Meetings: 
Advisory  committees,  panels,  etc.,  7232 

Food  and  Nutrition  Service 

PROPOSED  RULES 

Food  stamp  program: 
Quality  control  claims.  State  agency  challenges; 
administrative  review  process 
Correction,  7296 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Flathead  National  Forest.  MT.  7210 
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Meetings: 
Allegheny  Wild  and  Scenic  River  Advisory  Committee. 
7212 
»  Newberry  National  Volcanic  Monument  Advisory 

Council,  7212 

General  Accounting  Office 

NOTICES 

Meetings: 
Federal  Accounting  Standards  Advisory  Board,  7232 

Geological  Survey 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
National  earthquake  hazards  reduction  program,  7240 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  Public  Health  Service 

See  Social  Security  Administration 

NOTICES 

Family  planning  service  projects  ("gag  rule"),  human  fetal 
tissue  transplantation,  and  Mifepristine  (drug) 
importation;  Secretary's  actions  in  accordance  with 
President's  directives,  7468 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 

NOTICCS  • 

Meetings;  advisory  committees: 
March,  7233 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed,  7223-7224 

Housing  and  Urban  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facihties  to  assist  homeless- 
Excess  and  surplus  Federal  property,  7235 

Interior  Department 

See  Geological  Survey 
See  Land  Management  Bureau 
See  National  Park  Service 
See  Reclamation  Bureau 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Fringe  benefits;  taxation  and  gross  income  exclusions; 

Jorrection,  7296 
ional  Trade  Administration 

NOTICES 

Export  trade  certificates  of  review,  7212 
International  Trade  Comntlssion 

NOTICES 

Import  investigations: 

Circuit  board  testers,  7246 

High-information  content  flat  panel  displays  and 
5)ubassemblies  from  Japan,  7245 


Judicial  Conference  of  the  United  States 

NOTICES 
Meetings: 
Judicial  Conference  Advisory  Committee  on — 
Appellate  rules,  7246 

Justice  Department 

See  Drug  Enforcement  AdministratioD 

Labor  Department 

See  Employment  and  Training  Administration 

See  Employment  Standards  Administration 

See  Pension  and  Welfare  Benefits  Administration 

Land  lUlanagement  Bureau 

NOTICES 

Agency  information  collection  activities  under  0MB 

review,  7241 
Environmental  statements;  availability,  etc: 
Lewis  and  Clark  National  Forest,  MT,  7241 
MetFuel  Hanna  Basin  Coalbed  Methane  Project  WY 
7242 
Survey  plat  filings: 
Idaho,  7242 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 
Aerospace  Safety  Advisory  Panel,  7263 

National  Archives  and  Records  Administration 

See  Federal  Register  Office 

NOTICES 

Agency  records  schedules;  availability,  7263 

National  Commission  on  Acquired  Immurw  Deficiency 
Syndrome 

NOTICES 
Meetings,  7264 

National  Foundation  on  the  Arts  and  the  Hunianltles 

NOTICES 

Meetings: 
Museum  Advisory  Panel,  7264 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 
Fuel  system  integrity,  7206 

National  Labor  Relations  Board 

PROPOSED  RULES 

Court  decisions;  fees  and  dues,  exaction  hmitations,  71 9C 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Snake  River  sockeye  salmon,  etc.;  critical  habitat 
designation,  7206 
NOTICES 
Permits: 

Endangered  and  threatened  species,  7213 

Marina  mammals,  7214 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Lake  Mead  National  Recreation  Area,  NV,  7244 


VI 
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Meetings: 
Delta  Region  Preservation  Commission,  7244 
San  Francisco  Maritime  National  Historical  Park 
Advisory  Gammission.  7244 

Mining  plans  of  operation;  availability,  etc.: 
Wrangell-St.  Elias  National  Park  and  Preserve.  AK,  7245 

National  Science  Foundation 

NOTICES 
Meetings: 
Computer  and  Information  Science  and  Engineering 
Advisory  Committee,  7264 

National  Technical  Infonnatlon  Service 

NOTICES 

Meetings: 
Advisory  Board,  7214 

Nuclear  Regulatory  Commission 

NOTICES 

Low-level  radioactive  mixed  waste;  national  profile 

availability  (NUREG/CR-5938).  7265 
Meetings;  Sunshine  Act,  7295 
Applications,  hearings,  determinations,  etc.: 

Northeast  Nuclear  Energy  Co..  7265-7267 

Safety  Light  Corp.  et  al..  7268 

Pension  and  Welfare  BenefiU  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
ELK  Promotions,  Inc.,  et  al.,  7251 
Union  Labor  Life  Insurance  Co.  et  al.,  7255 

Presidential  Documents 

ADMINISTRATIVE  OBOERS 

Abortion  counseling  in  family-planning  clinics  (suspionsion 
of  "gag  rule")  (Memorandum  of  January  22,  1993).  7455 

Fetal  tissue  transplantation  research;  Federal  funding 
(Memorandum  of  January  22.  1993).  7457 

RU-486  (Mifepristine)  drug;  personal  use  importation  into 
U.S.  (Memorandum  of  January  22.  1993).  7459 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administratirai 
RULES 
Grants: 
Family  planning  service  projects;  abortion-related 

services;  compliance  standards;  "gag  rule" 

suspension,  7462 
PROPOSED  RUt^S 

Grants: 
Family  planning  service  projects;  abortion-related 
services;  compliance  standards;  "gag  rule" 
revocation,  7464 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities  under  0MB 
review,  7272 

Reclamation  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Central  Valley  Project.  CA,  7242 
Rio  Grande  floodway  projects,  NM,  7243 


Research  and  Special  Programs  Administration 

PROPOSED  RULES 

Omnibus  Transportation  Employee  Testing  Act  of  1991: 
Alcohol  use  by  transportation  workers,  limitations,  7197 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

American  Stock  Exchange,  Inc.,  7272.  7273 

Chicago  Board  Options  Exchange,  Inc..  7274 

Midwest  Securities  Trust  Co..  7276 

New  York  Stock  Exchange.  Inc.,  7281,  7282 

Pacific  Stock  Exchange,  Inc..  7283 

Participants  Trust  Ca.  7284 
Self-regulatory  organizations;  unlisted  trading  privileges: 

Midwest  Stock  Exchange.  Inc.,  7285 

Pacific  Stock  Exchange,  Inc..  7285 

Philadelphia  Stock  Exchange,  Inc.,  7285 
Applications,  hearings,  determinations,  etc.: 

First  Transamorica  Life  Insurance  Co.  et  al.,  7286,  7287 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Arizona  et  al.,  7289 

Florida,  7289 

Hawaii,  7289 

Massachusetts  et  al..  7290 

New  Jersey.  7290 
License  surrenders: 

Southeast  SBIC,  Inc.,  7290 

Westamco  Investment  Co..  7290 
Meetings: 

Albuquerque  District  Advisory  Council,  7290 

Columbia  District  Advisory  Council,  7291 

Concord  District  Advisory  Council,  7291 

Des  Moines  District  Advisory  Council,  7291 

Helena  District  Advisory  Council,  7291 

Lower  Rio  Grande  Valley  District  Advisory  Council,  7291 

Social  Security  Administration 

NOTICES 

Agency  information  collection  activities  under  0MB 
review,  7234 

State  Department 

NOTICES 
Meetings: 
International  Radio  Consultative  Committee.  7290 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Federal  Railroad  Administration 
See  Federal  Transit  Administration 
See  National  Highway  Traffic  Safety  Administrauon 
See  Research  and  Special  Programs  Administration 
PROPOSED  RULES 

Omnibus  Transportation  Employee  Testing  Act  of  1991: 
Alcohol  use  by  transportation  workers,  limitations.  7197 

Treasury  Department 

See  Internal  Revenue  Service 
NOTICES 

Agency  information  collection  activities  under  0MB 
review,  7293.  7294 
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Veterans  Affairs  Department 

RULES 

Federal  claims  collection: 
Waiver  of  benefit  and  home  loan  program  debts 
collection 
Correction,  7296 
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This  Mdbn  of  the  FEDERAL  REGISTER 
cortains  rsguiatory  documenlt  having  goneral 
appUcabiUty  and  lagai  aftoct  moM  of  which 
are  keyed  to  and  codified  In  ttw  Cods  of 
Federal  Regulations,  which  is  pubTished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  ReguMkins  is  sold  by 
the  Supeilnlsndent  of  Docunsms.  Prices  of 
new  bootcB  are  listed  in  the  irst  FEDERAL 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlniatratlon 

14CFRPart39 

[Docket  No.  92-NM-192-AD:  Amendment 
39-8488;  AD  93-02-06] 

Airworthineaa  DIracttvea;  Fokker 
Model  F27  Seriea  Airpianea 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Fokker  Model  F27 
series  airplanes,  that  requires  replacing 
each  long  bolt  at  the  wing  truss  and  rib 
attachment  points  with  two  shorter 
improved  bolts.  This  amendment  is 
prompted  by  reports  of  loose  truss 
members  in  the  wing.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  reduced  structural  integrity  of 
the  wing. 

DATES:  Effective  March  12, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  March  12, 
1993. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Fokker  Aircraft  USA,  Inc.,  ifto 
North  Fairfax  Street,  Alexandria, 
Virginia  22314.  This  information  maybe 
examined  at  the  Federal  Aviation         ^ 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Land  Avenue,  SW.,  Ronton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACr.  Mr. 
Mark  Quam,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Llnd  Avenue,  SW..  Renton, 


Washington  9805S-4056:  telephone 
(206)  227-2145;  fex  (206)  227-1320. 

SUPPLEMENTARY  MFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Fokker  Model  F27 
series  airplanes  was  published  in  the 
Federal  Register  on  October  30, 1992 
(57  FR  49150).  That  action  proposed  to 
require  replacing  each  long  bolt  at  the 
wing  truss  and  rib  attachment  points 
with  two  shorter  improved  bolts. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  supports  the 
proposed  rule. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Tne  FAA  estimates  that  31  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  12 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
TTie  cost  of  required  parts  is  expected  to 
be  negligible.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $20,640,  or 
$660  Iter  airplane.  This  total  cost  figure 
assumes  that  no  operator  has  yet 
accomplished  the  requirements  of  this 
AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 


been  prepered  fat  this  action  and  H  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "A00RE88E8." 

List  ofSublecIa  la  14  CFR  Part  39 

Air  transportatiai.  Aircraft,  Aviation 
safety,  locorporetion  by  reference. 
Safety. 

Adopti<Hi  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.Q  App.  1354(e),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93-02-06.  Fokker:  Amendment  39-8488. 
Docket  92-NM-192-AO. 

Applicability:  Model  F27  Mark  100,  200, 
300. 400,  500.  600,  and  700  series  airplanes; 
oertifkated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  integrity  of 
the  wings,  accomplish  the  following: 

(a)  Within  3  years  after  the  effective  date 
of  this  AD,  remove  each  bolt,  part  number 
AN3-15A  or  AN3-16A,  attaching  the  truss 
members  to  the  ribs  at  wing  stations  4800, 
5950,  7200,  8350.  and  9397,  and  install  two 
bolts,  part  number  NAS1303,  in  accordance 
with  Fokker  Service  Bulletin  F27/57-25, 
Revision  1,  dated  August  1, 1991. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenaitce 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  metho«ls  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 
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(c)  Special  flight  permiti  may  be  Istued  In 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirement!  of  this  AD  can  be 
accomplished. 

(d)  The  bolt  Installation  shall  be  done  in 
accOTdance  with  Fokker  Service  Bulletin 
F27/57-25.  Revision  1.  dated  August  1. 1991. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Rsgister  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Fokker  Aircraft  USA,  Inc..  1199  North 
Fairfax  Street.  Alexandria,  Virginia  22314. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Und 
Avenue,  SW..  Renton,  Washington:  or  at  the 
Office  of  the  Fednal  Register.  800  North 
Capitol  Street  NW..  suite  700.  Washington. 
DC 

(e)  This  amendment  becomes  effective  on 
March  12. 1993. 

Issued  in  Renton,  Washington,  on  January 
28, 1993. 

RooaU  T.  Wolur. 

Manager.  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
IFR  Doc  93-2705  Filed  2-«-93;  8:45  am) 
MUMQ  COOK  4aiO-1»-» 


DEPARTMENT  OF  JUSTICE 
Drufl  Enforcement  Administration 
21  CFR  Part  1308 

Schedules  of  Controlled  Substancea; 
Placement  of  Zolpidem  Into  Schedule 
IV 

AGENCY:  Drug  Enforcement 
Administration.  Justice. 
ACnON:  Final  rule. 

SUMMARY:  With  the  issuance  of  this  final 
rule,  the  Administrator  of  the  Drug 
Enfort»ment  Administration  (DEA) 
places  Zolpidem  into  Schedule  IV  of  the 
Controlled  Substances  Act  (CSA)  (21 
U.S.C  801  et  seq.).  As  a  result  of  this 
rule,  the  regulatory  controls  and 
criminal  sanctions  of  Schedule  IV  will 
be  applicable  to  the  manufacture, 
distribution,  importation  and 
exportation  of  Zolpidem. 
EFFECTIVE  OATE:  February  5. 1993. 
FOA  FURTHER  tHPOtmAnOH  CONTACT: 
Howard  McClain.  )r..  Chief,  Drug  and 
Chemical  Evaluation  Section.  Drug 
Enforcement  Administration, 
Washington.  DC  20537,  Telephone: 
(202)  307-7183. 

SUPPLEMENTARY  MFORMATION:  Zolpidem 
is  a  hypnotic  drug  pharmacologically 
similar  to  the  benzodiazepines.  It  will 
be  marketed  under  the  trade  name  of 
Ambien  for  the  treatment  of  transient, 
short-term  and  chronic  insomnia.  The 
Assistant  Secretary  for  Health,  acting  on 
behalf  of  the  Secr^ary  of  the 


Department  of  Health  and  Human 
Services,  by  letter  dated  September  4, 
1992,  recommended  to  the 
Administrator  of  the  DEA  that  Zolpidem 
be  placed  into  Schedule  FV  of  the  CSA 
pending  approval  of  a  New  Drug 
Application  (NDA)  for  the  drug.  The 
Administrator  of  the  DEA.  in  a 
November  24. 1992  Federal  Register 
notice  (57  FR  55201).  proposed  to  place 
Zolpidem  into  Schedule  IV  of  the  CSA 
if  and  when  the  Food  and  Drug 
Administration  (FDA)  approved  an  NDA 
for  Zolpidem.  This  notice  provided  an 
opportunity  for  all  interested  persons  to 
submit  their  comments,  objections  or 
requests  for  a  hearing  in  writing  on  the 
proposed  scheduling  of  Zolpidem  imtil 
December  24, 1992.  DEA  received  no 
comments  regarding  this  proposal.  The 
FDA  notified  the  DEA  that  it  has 
determined  that  Zolpidem  is  safe  and 
effective  for  use  as  recommended  in  the 
ftnal  labelling  and  accordingly  approved 
the  NDA  for  Zolpidem  on  December  16. 
1992. 

Based  on  the  information  gathered 
and  reviewed  by  the  DEA,  the  scientific 
and  medical  evaluation  and  scheduling 
recommendation  of  the  Assistant 
Secretary  for  Health,  and  the  FDA's 
approval  of  the  NDA  for  Zolpidem,  the 
Administrator  of  the  DEA.  pursuant  to 
the  provisions  of  21  U.S.C.  811  (a)  and 
(b).  finds  that: 

(1)  Zolpidem  has  a  low  potential  for 
abuse  relative  to  the  drugs  or  other 
substances  currently  listed  in  Schedule 

ni: 

(2)  Zolpidem  has  a  currently  accepted 
medical  use  in  treatment  in  the  United 
States:  and 

(3)  Abuse  of  Zolpidem  may  lead  to 
limited  physical  dependence  or 
psychological  dependence  relative  to 
the  drugs  or  other  substances  in 
Schedule  m. 

The  above  findings  are  consistent 
with  the  placement  of  Zolpidem  into 
Schedule  IV  of  the  CSA.  In  order  to 
avoid  delays  in  the  marketing  of 
Zolpidem,  the  Schedule  IV  control  of 
Zolpidem  %vill  be  effective  upon 
publication  of  this  final  notice  in  the 
Federal  Register.  In  the  event  that  the 
regulations  impose  special  hardships  on 
any  registrant,  the  DEA  will  entertain 
any  justified  request  for  an  extension  of 
time  to  comply  with  the  Schedule  IV 
regulations  regarding  Zolpidem.  The 
applicable  regulations  are  as  follows: 

1.  Registration.  Any  person  who 
manufactures,  distributes,  delivers, 
imports  or  exports  Zolpidem,  or  who 
engages  in  research  or  conducts 
instructional  activities  with  Zolpidem. 
at  who  proposes  to  engage  in  such 
activities,  must  be  registered  to  conduct 
such  activities  in  accordance  with  Parts 


1301  and  1311  of  Title  21  of  the  Code 
of  Federal  Regulations. 

2.  Security.  Zolpidem  must  be 
manfactured,  distributed  and  stored  in 
accordance  with  §§  1301.71-1301.76  of 
Title  21  of  the  Code  of  Federal 
Regulations. 

3.  Labeling  and  Packaging.  All  labels 
and  labeling  for  commercial  containers 
of  Zolpidem  shall  comply  with  the 
requirements  of  §S  1302.03-1302.05  and 
1302.08  of  Title  21  of  the  Code  of 
Federal  Regulations. 

4.  Inventory.  Every  registrant  required 
to  keep  records  and  who  possesses  any 
quantity  of  Zolpidem  shall  maintain  an 
inventory  pursuant  to  §§  1304.11- 
1304.19  of  Title  21  of  the  Code  of 
Federal  Regulations. 

5.  Records.  All  registrants  required  to 
keep  records  pursuant  to  §§  1304.21- 
1304.27  of  Title  21  of  the  Code  of 
Federal  Regulations  shall  do  so 
regarding  zolfiidem. 

6.  Prescriptions.  All  prescriptions  for 
products  containing  Zolpidem  shall 
comply  with  §§  1306.01-1306.06  and 
§§1306.21-1306.26  of  Title  21  of  the 
Code  of  Federal  Regulations. 

7.  Importation  and  Exportation.  All 
importation  and  exportation  of 
Zolpidem  shall  be  in  compliance  with 
Part  1312  of  Title  21  of  the  Code  of 
Federal  Regulations. 

8.  Criminal  Liability.  Any  activity 
with  respect  to  Zolpidem  not  authorized 
by,  or  in  violation  of  the  CSA  or  the 
Controlled  Substances  Import  and 
Export  Act  shall  be  unlawful. 

Pursuant  to  5  U.S.C.  605(b).  the 
Administrator  certifies  that  the 
placement  of  Zolpidem  into  Schedule  IV 
of  the  CSA  will  have  no  impact  upon 
small  businesses  or  other  entities  whose 
interests  must  be  considered  under  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354).  This  action  will  allow  the  initial 
marketing  of  a  drug  product  which  has 
been  approved  by  the  FDA. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  E.0. 12612.  and  it 
has  been  determined  that  this  matter 
does  not  have  sufficient  federalism 
implications  to  require  the  preparation 
of  a  Federalism  Assessment. 

In  accordance  with  the  provisions  of 
21  U.S.C  811(a),  this  order  to  place 
Zolpidem  into  Schedule  IV  of  the  CSA 
is  a  formal  rulemaking  "on  the  record 
after  opportunity  for  a  hearing."  Such 
formal  proceedings  are  conducted 
pursuant  to  the  provisions  of  5  U.S.C. 
556  and  557  and  as  such  have  been 
exempted  from  the  consultation 
requirements  of  Executive  Order  12291 
(46  FR  13193).  Accordingly,  this  action 
is  not  subject  to  those  provisions  of  E.O. 
12778  which  are  contingent  up<M) 
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review  by  C^fB.  Nevertheless,  the 
Administrator  has  determined  that  this 
is  not  a  "major  rule,"  as  that  term  is 
used  in  E.0. 12291,  and  that  it  would 
otherwise  meet  the  applicable  standards 
of  Sections  2(a)  and  2(bX2)  of  E.O. 
1277B. 

List  of  Sublects  in  21  CFR  Pari  1308 

Administrative  practice  and 
procedure.  Drug  traffic  control. 
Narcotics,  Prescription  drugs. 

Pursuant  to  the  auth(Mrity  vested  in  the 
Attorney  General  by  21  U.S.C  811(a) 
and  delegated  to  the  Administrator  of 
DEA  by  the  regulations  of  the 
Department  of  Justice  (28  CFR  part 
0.100).  and  ba^  on  the  information 
gathered  and  reviewed  by  the  DEA,  the 
scientific  and  medical  evaluation  and 
scheduling  recommendation  of  the 
Assistant  Secretary  for  Health,  and  the 
FDA's  approval  of  the  NDA  for 
Zolpidem,  the  Administrator  of  the  DEA 
hereby  amends  21  CFR  part  1308  as 
follows: 

PART  1308-SCHEDULES  OF 
CONTROLLED  SUBSTANCES 

1.  The  authority  citation  of  21  CFR 
part  1308  amtinues  to  read  as  follows: 

AodMrily:  21  U.S.C  811. 812.  8710)) 

unless  otherwise  noted. 

2.  Section  1308.14  is  amended  by 
adding  paragraph  (c)(48)  to  read  as 
follows: 

11308.14    SctMdulelV. 


(c)*  •  • 

(48)  Zolpidem 

*         •         •         •         • 

Dated:  January  27, 1993. 
Robert  C  Bonnar, 

AdministTotor  of  Drug  Enforcement. 
[FR  Doc.  93-2753  Filed  2-4-93;  8:45  am) 
BkUNQ  coot  4«t«-oa-M 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  2 
[FRL-4560-7] 

Disclosure  of  Confidential  Data  to 
Persons  Working  Under  the  Senior 
Environmental  Employment  Program 

AGENCY:  Environmoital  Protection 

Agency  (EPA). 

ACTJOM:  Interim  rule  with  request  for 

comments. 

SUMMARY:  EPA  is  issuing  interim 
regulations  modifying  certain  of  EPA 's 
regulations  at  40  CFR  part  2,  subpart  B 
governing  confidential  business 


informatian.  This  rule  authorizes 
disclosure  of  confidential  data, 
submitted  pursuant  to  certain 
environmental  statutes  administered  by 
the  Agmcy,  to  persons  working  under 
the  Senior  Environmental  Employment 
Program. 

EFFECTIVE  DATE:  This  rule  is  effective 
February  5, 1993. 

ADDRESSES:  Send  or  deliver  written 
comments  to  Donald  A.  Sadowslcy, 
Contracts,  Information  and  General  Law 
Division  (I£-132K).  Office  of  General 
Coimsel,  Environmental  Protection 
Agency,  401  M  Street,  SW.,  Washington, 
DC  20460. 

FOR  FURTHER  MFORMATKM  CONTACTS 
Donald  A.  Sadowsky,  Office  of  General 
Coimsel.  Telephone  202/260-5469. 
SUPf>l£MEHTARY  MFORMATION:  On  May 
20, 1975  EPA  published  in  the  Federal 
Register  (40  FR  21987)  a  proposed  rule 
concerning  procedures  for  the  treatment 
of  amfidential  business  information 
(CBI)  submitted  under  various 
environmental  statutes.  This  rule  was 
made  final  on  Septembw  1, 1976  (41  FR 
36902),  codified  as  40  CFR  part  2, 
subpart  B.  Rules  governing  treatment  of 
CBI  submitted  under  additional 
environmental  statutes  were 
promulgated  on  September  8, 1978  (43 
FR  40003),  December  18, 1985  (50  FR 
51663),  and  July  29. 1988  (53  FR  28772). 

A.  The  SEE  Program 

The  Senior  Environmental 
Employment  (SEE)  program  is 
authorized  by  the  Environmental 
Programs  Assistance  Act  of  1984  (Pub. 
L.  98-313),  whidi  provides  that  the 
Administrator  may  "make  grants  or 
enter  into  cooperative  agreements'*  for 
the  purpose  of  "providing  technical 
assistance  to  Federal,  State,  and  local 
environmental  agencies  for  projects  of 
pollution  prevention,  abatement,  and 
control." 

EPA  currently  has  cooperative 
agreements  under  the  SEE  program  with 
organizations  such  as  the  American 
Association  for  Retired  Persons  and  the 
National  Urban  League.  Persons 
working  under  the  SEE  program  perform 
a  multitude  of  functions  for  the  Agency, 
including  opening  mail,  filing 
documents,  clerical  support,  answering 
telephones,  staffing  hot  lines,  providing 
support  to  Agency  enforcement 
activities,  and  compiling  data. 

B.  Disclosure  of  Coofidential  Data  to 
SEE  Enrollees 

Under  sections  114,  208,  and  307(a)  of 
the  Clean  Air  Act  (42  U.S.C  7414,  7542, 
and  7607),  sections  308  and  509(a)  of 
the  Clean  Water  Act  (33  U.S.C  1318  and 
1369(a)).  section  1445(d)  of  the  Sale 


Drinking  Water  Act  (42  U.S.C  300H). 
sections  3001(bK3)(B).  3007(b).  and 
9005(b)  of  the  SoHd  Waste  Disposal  Act 
(42  U.S.C  6921(b)(3)(B).  6927(b),  and 
6995(b)),  and  section  104(e)(7)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  LiaUIity 
Act  (42  U.S.C  9604(e)(7))  EPA  may 
disclose  CBI  to  authorized 
representatives  of  the  United  States. 
Similarly,  under  section  10(e]  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodentidde  Act  (7  U.S.C  136h(e))  EPA 
may  disclose  CBI  to  contractors  with  the 
United  States.  And  under  seotlon  408(f) 
of  the  Federal  Food,  Drug  and  Cosmetic 
Act  (21  U.S.C  346a(f))  EPA  may 
disclose  CBI  to  persons  authorized  by 
the  Administrator  or  by  an  advisory 
conunittee. 

Although  Congress  did  not  require 
that  authorized  representatives  have  a 
contractual  relaticmship  writh  EPA,  the 
Agency  chose  to  confine  the  definition 
of  authorized  representatives  to 
contractors  (and  state  or  local 
governmental  bodies  where  allowed  by 
statute)  when  it  first  proposed  and 
promulgated  regulations  govwning 
disclosure  of  CBI  to  authorized 
representatives.  See  40  FR  21990, 40 
CFR  2.301  (b)(2)(i).  At  the  time  there  was 
no  SEE  program,  and  it  was  therefore 
not  contemplated  that  there  would  be  a 
need  to  disclose  CBI  to  persona  assisting 
EPA  who  were  not  contractors.  EPA's 
regulations  at  40  CFR  350.23(bKl), 
implementing  section  322(f)  of  the 
Enwrgency  Planning  and  Community 
Right-to-Kncw  Act  (EPCRA)  (42  U.S,C 
11042(f))  and  promulgated  after  the 
inception  of  the  SEE  program, 
specifically  allow  a  grantee  who 
performs  work  for  EPA  in  connection 
with  EPCRA  or  regulations  which 
implement  EPCRA  to  be  an  authorized 
representative.  See  the  Federal  Register 
notice  of  July  29, 1988  (53  FR  28772). 

The  nature  of  EPA's  woric  requires 
that  the  Agency  collect  significant 
amoimts  of  CBL  In  order  for  SEE 
enrollees  to  perform  their  duties,  they 
must  be  authOTized  for  access  to  this 
information.  Many  Agency  offices  have 
been  providing  SEE  enrollees  with 
access  to  CBI,  under  the  impression  that 
EPA  regulations  allowed  siich  access. 
The  Agency  is  hereby  rectifying  this 
error  by  amending  its  regulations  to 
provide  for  access  to  SEE  enrollees. 

Although  section  10(8)  of  the  Federal 
Insecticide,  Fimgicide,  and  Rodentidde 
Act  (FIFRA)  provides  for  access  to  CBI 
by  "contractors",  rather  than  the 
broader  terra  "authorized 
representatives"  employed  in  other 
environmental  statutes,  EPA's  Office  of 
Pestidde  Programs  has  a  long-standing 
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interpretation  that  FIFRA  section  10 
authorizes  access  to  SEE  enrollees. 

Neither  FIFRA  nor  its  legislative 
history  contain  any  definition  of 
"contractor".  Although  Federal  contract 
and  grant  law  distinguishes  contractors 
and  grantees,  there  is  reason  to  conclude 
that  FIFRA  section  10  allows  SEE 
grantees  access  to  CBI.  First,  the 
Environmental  Programs  Assistance  Act 
of  1984  was  drafted  in  part  to  allow  a 
certain  class  of  grantees  to  perform  tasks 
which  otherwise  would  require  a 
contractual  relationship  with  EPA. 
Second.  FIFRA  section  10  does  not 
forbid  all  disclosures  of  CBI;  section 
10(b)  provides  that  EPA  "shall  not  make 
public"  information  which  is  entitled  to 
confidentiality.  (Similarly,  section  10(c) 
refers  to  situations  in  which  EPA  would 
"release  for  inspection"  FIFRA  CBI,  and 
sections  10(d)  and  10(e)  refer  to 
"disclosure  to  the  public".)  By 
disclosing  FIFRA  CBI  to  SEE  enrollees 
who  are  bound  by  agreement  not  to 
further  disclose  the  data  and  who  would 
be  subject  to  criminal  penalties  for 
unauthorized  disclosure  (FIFRA  section 
10(f)  imposes  penalties  on  contractors 
and  Federal  employees  for  unauthorized 
disclosure).  EPA  is  not  making  the 
information  public  or  releasing  it  for 
inspection,  and  is  thus  acting  within  the 
Umits  of  FIFRA  section  10. 

By  comparison,  section  14  of  the 
Toxic  Substances  Control  Act  (TSCA), 
15  U.S.C  2613,  prohibits  disclosure  of 
CBI  collected  under  the  Act  to  anyone, 
with  the  exceptions  of  Federal 
employees  and  contractors.  Therefore, 
EPA  does  not  interpret  TSCA  to  allow 
access  to  TSCA  CBI  by  SEE  enrollees 
(and  has  not  provided  SEE  enrollees 
with  such  access  in  the  past  under 
TSCA).  and  the  regulation  is  written 
accordingly. 

By  disclosing  CBI  to  SEE  enrollees, 
EPA  does  not  compromise  the 
conGdentiality  of  the  information.  This 
regulation  provides  procedures  for  the 
protection  of  confidential  data, 
including  a  bar  from  disclosure  of 
conBdential  information  unless  the 
grant  or  cooperative  agreement  provides 
that: 

a.  Persons  working  under  the  grant  or 
cooperative  agreement  shall  use  the 
information  only  for  the  purpose  of 
carrying  out  the  work  required  by  the 
grant  or  cooperative  agreement; 

b.  Persons  working  under  the  grant  or 
cooperative  agreement  shall  refrain  from 
disclosing  the  information  to  anyone 
other  than  EPA  without  prior  written 
approval  of  each  affected  business  or  of 
an  EPA  legal  office; 

c  Persons  working  under  the  grant  or 
cooperative  agreement  shall  return  to 
EPA  all  copies  of  such  information  (and 


any  abstracts  or  extracts  therefrom) 
upon  request  by  the  EPA  program  office, 
whenever  the  information  is  no  longer 
required  for  performance  of  the  work 
required  under  the  grant  or  cooperative 
agreement,  or  upon  completion  of  the 
grant  or  cooperative  agreement; 

d.  The  grantee  organization  shall 
obtain  a  written  agreement  to  honor 
such  terms  of  the  grant  or  cooperative 
agreement  from  each  of  the  persons 
working  under  the  grant  or  cooperative 
agreement  who  will  have  access  to  such 
information,  before  such  employee  is 
allowed  access;  and 

e.  The  grantee  organization 
acknowledges  and  agrees  that  the 
provisions  concerning  the  use  and 
disclosure  of  business  information 
supplied  to  the  grantee  organization  by 
EPA  under  the  grant  or  cooperative 
agreement  are  included  for  the  benefit 
of,  and  shall  be  enforceable  by,  both 
EPA  and  any  affected  business  having 
an  interest  in  information  concerning 
the  business. 

In  addition,  before  such  disclosure  is 
made,  the  Agency  must  notify  the 
submitter  of  the  information  to  be 
disclosed,  the  identity  of  the  grantee 
organization,  and  the  purposes  to  be 
served  by  the  disclosure,  and  give  the 
submitter  an  opportunity  to  comment 
on  the  disclosure.  Note  also  that  SEE 
enrollees  have  their  duty  stations  in 
Agency  facilities,  work  directly  with 
Agency  staff,  and  will  be  subject  to  the 
same  security  requirements  as  Federal 
employees. 

This  rule  is  by  its  nature  retroactive, 
in  that  it  authorizes  disclosure  of 
information  already  obtained  by  EPA. 
The  retroactivity  is  inherent  in  the 
authority  granted  by  the  statutes 
discussed  above  to  disclose  information 
to  authorized  representatives.  Moreover, 
the  public  interest  in  efHdent  operation 
of  the  Agency  weighs  in  favor  of  such 
a  result,  while  the  restrictions  on  further 
use  and  disclosure  of  the  information 
discussed  above  ensure  that  there  is  no 
adverse  effect  on  persons  who  have 
submitted  confidential  information  to 
EPA. 

Waiver  of  Notice  of  Proposed 
Rulemaking  and  Delay  in  Effective  Date 

I  find  that  prior  notice  is  uinnecessary 
and  that  good  cause  exists  for  making 
this  rule  effiactive  immediately, 
pursuant  to  the  Administrative 
Procedure  Act.  5  U.S.C.  553(b),  for  tiie 
following  reason:  Persons  working 
under  the  SEE  program  and  grantee 
organizations  will  be  required  by 
agreement,  regulation,  and  grant  or 
cooperative  agreement  to  have  the  same 
protections  against  unauthorized  use 
and  disclosure  of  CBI  as  are  EPA 


contractors.  These  protections  have 
been  in  place  for  Agency  contractors  for 
many  years,  and  the  record  of  the 
Agency  with  respect  to  protection  of 
confidential  information  is  excellent. 
Thus,  the  rights  of  CBI  submitters  are 
unaffected,  and  there  are  no  issues  for 
comment. 

Executive  Order  12291 

Executive  Order  (E.O.)  12291  requires 
the  preparation  of  a  regulatory  impact 
analysis  for  major  rules,  defined  by  the 
order  as  those  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  industries;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

EPA  has  determined  that  this 
regulation  does  not  meet  the  definition 
of  a  major  rule  under  E.O.  12291  and 
has  therefore  not  prepared  a  regulatory 
impact  analysis. 


Paperwork  Reduction  Act 

Information  collection  requirements 
in  a  rule  must  be  submitted  for  approval 
to  the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  No  reporting  or 
recordkeeping  requirements  are 
included  as  part  of  this  regulation. 
Therefore,  no  Information  Collection 
Request  document  has  been  prepared. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  Administrator  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
authorizes  the  disclosure  to  authorized 
representatives  of  the  United  States  of 
confidential  information  and  disclosure 
pursuant  to  a  proceeding.  The  persons 
receiving  the  confidential  information 
are  bound  by  agreement,  regulation,  and 
in  some  cases  criminal  statute  not  to 
disclose  the  information  except  where 
authorized  or  to  use  the  information  for 
unauthorized  purposes.  These 
restrictions  ensure  that  such  disclosure 
does  not  affect  the  comj>etitive  position 
of  the  submitters  of  the  information. 
Thus,  there  is  no  economic  impact  on 
small  entities. 
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List  of  Subject*  in  40  CTR  Part  2 

Administrative  practice  and 
procedure,  Confidential  business 
information,  Coxirts,  Freedom  of 
Information,  Government  employees. 

Dated:  January  IS,  1993. 
WiUiui  K.  Reilly, 
Adminjstrator 

Therefore  40  CFR  Part  2  is  amended 
as  follows: 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301,  552  (as  amended). 
553;  sees.  114,  206,  208,  301,  and  307,  Qean 
Air  Act,  as  amended  (42  U.S.C  7414,  7525, 
7542.  7601,  7607);  sees.  30a,  501  and  509(a), 
Clean  Water  Act,  as  amended  (33  U.S.C 
1318, 1361, 1369(a));  sec.  13,  Noise  Control 
Act  of  1972  (42  U.S.C  4912);  sees.  1445  and 
1450,  Safe  Drinking  Water  Act  (42  U.S.C 
300J-4. 300)-9);  sees.  2002,  3007,  and  9005, 
Solid  Waste  Disposal  Act,  as  amended  (42 
U.S.C  6912,  6927,  6995);  sees.  8(c),  11,  and 
14,  Toxic  Substances  Control  Act  (15  U.S.C 
2607(c).  2610,  2613);  sees.  10, 12,  and  25, 
Federal  Insecticide,  Fungicide,  and 
Rodenrtlcide  Act,  as  amended  (7  U.S.C.  136h, 
136),  136w);  sec.  408(f),  Federal  Food,  Drug 
and  Cosmetic  Act,  as  amended  (21  U.S.C 
346(f));  sees.  104(0  and  108,  Marine 
Protection  Research  and  Sanctuaries  Act  of 
1972  (33  U.S.C  1414(f),  1418);  sec.  115. 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  of  1980,  as 
amended  (42  U.S.C  9604,  9615);  sec.  505, 
Motor  Vehicle  Information  and  Cost  Savings 
Act,  as  amended  (15  U.S.C  2005). 

2.  Section  2.301  is  amended  by 
adding  a  sentence  after  the  first  sentence 
of  paragraph  (h)(2)(i)  to  read  as  follows: 

§  2.301    Special  rule*  soveming  certain 
information  oi»tained  under  the  Clean  Air 
Act 


(2)(i)*  •  *  For  purposes  of  this 
section,  the  term  "contract"  includes 
grants  and  cooperative  agreements 
under  the  Environmental  Programs 
Assistance  Act  of  1984  (Pub.  L  98-313), 
and  the  term  "contractor"  includes 
grantees  and  cooperators  under  the 
Environmental  Programs  Assistance  Act 
of  1984.  •  •  • 
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40  CFR  Part  60 
[FRL-4560-9] 

Standarda  of  Performance  for  New 
Stationary  Sourcea;  Supplemental 
Delegation  of  Authority  to  Naahvllia- 
Davidaon  County   • 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Informational  notice. 


summary:  On  October  6, 1992.  the 
Nashville-Davidson  County 
Metropohtan  Health  Department  of  the 
State  of  Tennessee  requested  delegation 
of  authority  for  the  implementation  and 
enforcement  of  an  additional  category  of 
the  Standards  of  Performance  for  New 
Stationary  Sources  (NSPS).  EPA's 
review  of  Nashville-Davidson  County's 
laws,  rules,  and  regulations  showed 
them  to  be  adequate  for  the 
implementation  and  enforcement  of  this 
federal  standard.  On  December  3, 1992. 
EPA  granted  the  delegation  as 
requested. 

EFFECTIVE  DATE:  The  effective  date  of  the 
delegation  of  authority  is  December  3, 
1992. 

ADDRESSES:  Copies  of  the  request  for 
delegation  of  authority  and  EPA's  letter 

of  delegation  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations: 

Environmental  Protection  Agency,  Region  FV, 
Air  Programs  Branch,  345  Courtland  Street, 
NE.,  Atlanta,  Georgia  30365. 

Tennessee  Department  of  Envirornnent  and 
Conservation,  L  ft  C  Annex.  9th  Floor, 
Nashville,  Tennessee  37243-1531. 

Metropolitan  Health  Department.  Nashville- 
Davidson  County,  311  23rd  Avenue,  North, 
Nashville,  Tennessee  37203. 

Effective  immediately,  all  requests, 
applications,  reports  and  other 
correspondence  required  pursuant  to 
the  newly  delegated  standards  should 
not  be  submitted  to  the  Region  IV  office, 
but  should  instead  be  submitted  to  the 
following  address:  Paul  J.  Bontrager, 
P.E..  Director,  Bureau  of  Environmental 
Health  Services,  Metropolitan  Health 
Department.  Nashville-Davidson 
County.  311  23rd  Avenue.  North, 
Nashville,  Tennessee  37203. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Leslie  Cox.  Air  Programs  Branch.  EPA 
Region  IV.  345  Courtland  Street  NE., 
Atlanta,  Georgia  30365,  and  telephone 
number  (404)  347-2864. 
SUPPt^MENTARY  INFORMATKM:  Section 
301.  in  conjunction  with  sections  110. 
111(c)(1).  and  112(d)(1)  of  the  Clean  Air 
Act  as  amended  November  15, 1990. 
authorize  the  Administrator  to  delegate 
his  authority  to  implement  and  enforce 
the  standards  set  out  in  40  CFR  part  60, 
Standards  of  Performance  for  New 
Stationary  Sources  (NSPS)  to  any  state 
which  has  submitted  adequate 
implementation  and  enforcement 
procedures. 

On  May  25, 1977,  EPA  initially 
delegated  to  Nashville-Davidson  County 
the  authority  to  implement  the  NSPS. 
On  October  6, 1992,  Nashville-Davidson 
County  requested  a  delegation  of 
authority  for  implementation  and 
enforcement  of  the  following  NSPS 


category  promulgated  on  September  28, 
1992:  Subpart  UUU— Standarda  of 
Performance  for  Caldners  and  Dryers  in 
Mineral  Industries,  which  construction 
commenced  after  April  23. 1986, 

After  a  thorough  review  of  the 
category  requested  for  delegation,  the 
Regional  Administrator  determined  that 
such  delegation  was  appropriate  for  this 
source  category  with  the  conditions  set 
forth  in  the  initial  delegation  letter  of 
May  25. 1977.  and  subraquent 
•delegation  letters  of  February  20, 1986; 
January  28, 1987;  September  30. 1987; 
May  31, 1989;  June  18. 1990;  June  28. 
1991;  and  May  11.1992. 

Review  of  the  pertinent  Nashville- 
Davidson  County  la%v8,  rules,  and 
regulations  showed  them  to  be  adequate 
for  the  implfflnentation  and  enforcement 
of  the  aforementioned  category  of  NSPS. 
EPA,  thereby,  delegated  its  authority  for 
40  CFR  part  60,  Subpart  UUU. 
Standards  of  Performance  for  Calciners 
and  Dryers  in  Mineral  Industries,  which 
construction  commenced  after  April  23, 
1986. 

The  Administrator  retains  the 
exclusive  right  to  approve  equivalent 
and  alternative  test  methods, 
continuous  monitoring  procedures,  and 
reporting  requirements. 

The  EPA  hereby  notifies  the  public 
that  it  has  delegated  the  authority  over 
Subpart  UUU  to  Nashville-Davidson 
County  of  the  State  of  Tennessee. 

The  Office  of  Management  and  Budget 
exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

This  notice  is  issued  under  the 
authority  of  sections  101, 110,  111.  112. 
and  301  of  the  Qean  Air  Act,  as 
amended  (42  U.S.C.  7401.  7410,  74121, 
7412.  and  7601). 
Patrick  M.  Tobin, 
Acting  Regional  Administrator. 
[FR  Doc  93-2785  Filed  2-4-93;  8:45  am) 
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40  CFR  Part  300 
{FRL-4560-5] 

National  Oil  and  Hazardous 
Substancea  Contingency  Plan; 
National  Prlorttiea  List  Update 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  deletion  of  a  site  from 

the  National  Priorities  List. 

SUMMARY:  The  EnvinHimenta)  Protection 
Agency  (EPA)  announces  the  deletion  of 
the  Waste  Research  &  Reclamation  site 
in  Eau  Qaire.  Wisconsin  bom  the 
National  Priorities  List  (NPL)^  The  NPL 
is  Appendix  B  of  40  CFR  part  300  which 
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is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP)  whidi  the  EPA  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended. 
EPA  and  the  State  of  Wisconsin  have 
detertnined  that  all  appropriate  Fund- 
financed  responses  under  CERCLA  have 
been  implemented  and  that  no  further 
CERCLA  response  action  by  responsible 
parties  is  appropriate;  rather,  all 
remaining  remedial  actions  will  be 
performed  imder  the  Research 
Conservation  and  Recovery  Act  (RCRA). 

EFFECTIVE  OATS:  February  5. 1993. 

FOR  FURTNCR  MFORHATION  CONTACT. 
Susan  Menconi,  Remedial  Section 
Chief,  Office  of  Superfund,  U.S. 
Environmental  Protection,  Region  V,  77 
Wert  Jackson  Blvd.  (HSRM-6J),  Chicago. 
IL  60604-3507.  (312)686-3010. 

SUPPLEMENTARY  MFORMATION: 

The  site  to  be  deleted  bx>m  the  NPL 
is: 

Waste  Research  h  RecUmation  Co..  Ean 
aaira.WI 

A  Notice  of  Intent  to  Delete  this  site 
was  published  October  19, 1992  (57  FR 
47585).  The  closing  date  for  comments 
on  the  Notice  of  Intent  to  Delete  was 
November  18. 1992.  EPA  received  no 
comments.  A  Responsiveness  Summary 
is  not  being  prepared  because  no 
comments  were  received.  See  the 
October  19, 1992.  notice  for  further 
information  on  the  site. 

The  EPA  identifies  sites  which  appear 
to  present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardous  Substance 
Response  Trust  Fund  (Fund-)  financed 
remedial  actions.  Any  site  deleted  from 
the  NPL  remains  eligible  for  Fund- 
financed  remedial  actions  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  action.  Section 
300.425(e)(3)  of  the  NCP  states  that 
Fund-financed  actions  may  be  taken  at 
sites  deleted  from  the  NPL.  Deletion  of 
a  site  from  the  NPL  does  not  affect 
responsible  party  liability  or  impede 
agency  e^orts  to  recover  costs 
associated  with  response  efforts. 

List  of  Sul^ects  in  40  CFR  Part  300 

Air  pollution  cmitrol.  Hazardous 
waste. 


Dated:  January  14. 1M3. 
Don.  R.  Qav. 


Dated:  January  22, 19S3. 


loaeph  A.  Carre. 

Assistant  Administrator,  Office  of  Solid  Waste    /{cUng  Dtrector,  Office  of  Pollution  Preventimt 
and  Emergency  Response  and  Toxics. 

For  the  reasons  set  out  in  the 
preamble.  40  CFR  part  300  is  amended 
as  follows: 

1.  The  authority  citation  for  part  300 
continties  to  read  as  follows: 


[FR  Doc.  93-2691  Filed  2-4-93;  8:45  am] 
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PART  300— (AMENDED) 

Aatkorily:  42  U.S.C  9601-W57;  33  U.&C 
1321(c)(2):  B.CX  12777,  56  FR  54757.  3  CFR, 
1991  Comp..  p.  351;  B.a  12580, 52  FR  2923. 
3  CFR.  1987  Comp..  p.  193. 

Appendix  B  [Amended] 

2.  Table  1  of  Appendix  B  to  part  300 
is  amended  under  Wisconsin  by 
removing  the  entry,  "Waste  Research  & 
Reclamation  Co;";  and  by  revising  the 
total  number  of  site8,"l,082"  to  read, 
"1,081". 

(FR  Doc.  93-2698  Filed  2-4-93;  8:45  am) 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  571 

[Docket  No.  92-46] 

Unpaid  Freight  Chargea 

AGOiCY:  Federal  Maritime  Commission. 
ACTION:  Final  interpretive  rule. 


40  CFR  Part  721 

[OPPTS-50601A;  FRL-4169-3] 

Significant  New  Use  Rule;  Tedinical 
Amendment 

AGENCY:  Environmmtal  Protection 
Agency  (EPA). 

ACTKM:  Final  rule;  technical 
amendment 

SUMMARY:  This  document  corrects  a  final 
rule  (FR  Doc.  92-22779)  published  in 
the  Federal  Register  of  September  23, 
1992  (57  FR  44050),  that  promulgated 
significant  new  use  rules  for  63 
chemical  substances  under  section 
5(a)(2)  of  the  Toxic  Substances  Control 
Act.  In  that  document  on  page  44061, 
third  column,  the  date  of  signature  and 
name  of  signatory  were  inadvertently 
omitted.  The  date  of  signature  was 
September  8, 1992.  The  signatory  was 
Victor  J.  Kimm,  Acting  Assistant 
Administrator  for  Prevention,  Pesticides 
and  Toxic  Substances.  Because  this  is  a 
nonsubstantive  change,  notice  and 
public  comment  are  not  required. 

DATES:  This  document  is  effective  on 
November  23, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen.  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  rm.  E-543B.  401  M  St..  SW., 
Washington.  DC  20460.  (202)  554-1404. 
TDD  (202)  554-0551. 


SUMMARY:  The  Federal  Maritime 
Commission  adds  to  its  regulations  a 
statement  that  the  Commission  will  not. 
in  the  absence  of  evidence  of  bad  faith 
or  deceit,  infer  from  a  shipper's  failure 
to  pay  ocean  freight  due  that  the  shipper 
has  obtained  or  attempted  to  obtain 
transportation  at  less  than  the 
applicable  rates  by  an  "unjust  or  unfair 
device  or  means"  in  violation  of  section 
10(a)(1)  of  the  Shipping  Act  of  1984. 
This  is  being  issued  in  order  to  clarify 
the  elements  necessary  for  an  offense 
under  section  10(a)(1).  Proceedings 
previously  held  in  abeyance  pending 
completion  of  this  rulemaking  may  now 
be  resumed. 

DATES:  Final  Interpretive  Rule  effective 
on  March  8. 1993. 
ADDRESSES:  Joseph  C.  Polking. 
Secretary,  Federal  Maritime 
Commission.  800  North  Capitol  Street 
NW.,  Washington,  DC  20573-0001, 
(202) 523-5725. 

FOR  FURTHER  WFORMATION  CONTACT: 
Robert  D.  Bourgoin,  General  Counsel, 
Federal  Maritime  Commission,  800 
North  Capitol  Street  NW.,  Washington, 
DC  20573-0001,  (202)  523-5740. 


SUPPlfMENTARY  INFORMATION: 
Background 

The  Federal  Maritime  Commission 
("Commission"  or  "FMC")  published  in 
the  Federal  Register  on  August  27, 1992 
(57  FR  38,807),  a  proposed  interpretive 
rule  ("Proposed  Rule"),  which  would 
add  to  46  CFR  Part  571,  Interpretations 
and  Statements  of  Policy,  a  notice  that 
the  Commission  does  not  have 
jurisdiction  under  section  10(a)(1)  of  the 
Shipping  Act  of  1984  ("1984  Act").  46 
U.S.C  app.  1709(a)(1).  to  adjudicate  a 
complaint  brought  by  an  ocean  common 
carrier  against  a  shipper  for  a  "simple 
failure"  by  the  shipper  to  pay  the 
carrier's  freight  bill.  The  Proposed  Rule 
tentatively  concluded  that  the 
Commission  has  jurisdiction  over  such 
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complaints  only  when  the  shipper's 
failure  to  pay  is  compounded  by 
additional  conduct,  such  as  false 
measurement  or  false  commodity 
deschplion,  that  amounts  to  an  "unjust 
or  unfair  device  or  means"  within  the 
meaning  of  section  10(a)(1).  Comments 
on  the  Proposed  Rule  have  been  filed  by 
various  members  of  the  ocean  shipping 
industry,  the  U.S.  Department  of 
Transportation  ("DOT")  and  the 
Maritime  Administrative  Bar 
Association  ("MABA"). 

The  Propoeed  Rule 

The  Supplementary  Information 
section  of  the  proposed  interpretive  rule 
noted  that  in  its  original  form,  the 
Shipping  Act,  1916  ("1916  Act")  did  not 
include  substantive  prohibitions 
applicable  to  shippers.  That  changed  in 
1936,  when  section  16  of  the  1916  Act, 
46  U.S.C  app.  815,  was  expanded  to 
include  a  new  initial  paragraph 
outlawing  certain  behavior  by  shippers. 
However,  the  Commission  noted  that  no 
change  was  made  in  section  22  of  the 
1916  Act,  46  U.S.C.  app.  821,  to 
authorize  the  filing  of  private 
complaints  against  shippers.  Shipper 
violations  of  the  new  provision  of 
section  16  were  pimishable  only  by  a 
public  remedy,  which  initially  was  a 
criminal  prosecution  by  the  Department 
of  Justice  and  subsequently  civil 
penalties  assessed  or  compromised  by 
the  Commission.  Authorization  for 
private  reparations  actions  against 
shippers  did  not  occur  until  {tassage  of 
the  1984  Act,  in  which  section  11(a),  46 
U.S.C  app.  1710(a),  authorizes 
complaints  for  reparations  for  any  injury 
caused  by  "a  violation"  of  the  Act 
without  the  former  restriction  to 
violations  by  carriers,  terminal  operators 
and  ^ight  forwarders. 

A  few  years  after  the  enactment  of  the 
new  complaint  provision  in  the  1984 
Act,  the  Commission  began  to  receive 
carrier  complaints  under  section 
10(a)(1)  seeking  reparations  from 
shippers  for  unpaid  freight  charges. 
Usually,  these  cases  resulted  in  a 
.  settlement  or  a  default  judgment  against 
the  shipper  for  failure  to  answer  the 
complaint  or  to  respond  to  procedural 
orders. 

The  Commission  in  issuing  the 
Proposed  Rule  found  no  indication  in 
the  legislative  history  of  the  1984  Act 
that  Congress  meant  to  expand  the 
FMC's  substantive  jurisdiction  in 
enacting  section  ll(a)'8  complaint-filing 
provision.  Section  10(a)(1)  of  the  1984 
Act  simply  carried  forward,  in 
essentially  unchanged  language  and 
without  comment  from  Congress,  the 
initial  paragraph  added  in  1936  to 


section  16  of  the  1916  Act.*  From  those 
facts,  the  Commission  reasoned  that  the 
legislative  history  and  subsequent  case 
interpretations  of  the  original  section 
16,  initial  paragraph,  are  the  best 
available  guides  to  the  proper  scope  of 
section  10(a)(1)  of  the  1984  Act. 

Having  reviewed  the  relevant 
Congressional  hearings  and  reports,  the 
Commission  stated  that  there  was  no 
indication  that  Congress  intended  that 
failure  by  a  shipper  to  pay  ocean  freight 
charges  in  and  of  itself  was  to  be 
considered  a  chargeable  offense  irnder 
the  original  criminal  penalties  attadied 
to  section  16  or,  later,  a  violation  subject 
to  civil  penalties.  Congress  appeared  to 
focus  exclusively  on  active  subterfuges, 
especially  false  declarations  and  false 
weighing.  To  the  extent  that  failure  to 
pay  frei^t  was  mentioned  during  the 
hearings,  it  appeared  that  the  carriers — 
who  were  the  initiating  force  behind  the 
legislation — expected  to  continue  to 
pxu^ue  their  dei)tors  through  civil 
litigation  in  the  courts,  while  any 
underlying  deception  or  concealment 
would  be  subject  to  a  separate  (and 
perhaps  parallel)  prosecution  under  the 
new  provision  of  section  16. 

The  Commission  explained  that  the 
case  law  under  section  16  was  similarly 
focused.  For  example,  in  Pacific  Far 
East  Lines— Alleged  Rebates,  11  PJA.C. 
357,  364  (1968).  affd.  410  F.2d  257 
(D.Q  Cir.  1969).  the  FMC  stated  that 
there  must  be  "some  element  of 
falsification,  deception,  fraud,  or 
concealment"  in  order  to  violate  the 
statute.  Capitol  Transportation,  Inc.  v. 
United  States,  612  F.2d  1312  (1st  Or. 
1979)  ("Capitol  Tmnsportation"), 
involved  a  failure  by  a  shipper  to  pay 
a  carrier's  demurrage  charges,  coupled 
with  continuous  assertions  of  baseless 
objections  to  the  charges  even  after  they 
had  been  verified  by  the  shipper's  own 
auditor,  and  attempts  to  persuade  other 
shippers  to  boycott  the  carrier's 
collection  agent.  The  court  of  appeals 


'  Section  16,  Initial  paragraph,  of  the  1916  Act 
stated:  That  it  shal)  be  unlawful  for  any  shipper, 
consignor,  consignee,  (orwarder,  Ivokar,  or  other 
person,  or  any  officer,  agent,  or  employee  thereof, 
knowingly  and  wilfully,  directly  or  indirectly,  by 
means  of  false  billing,  false  classification,  false 
weighing,  false  report  of  weight,  or  by  any  other 
un)usl  or  unfair  device  or  means  to  c^tain  or 
attempt  to  obtain  transportation  by  water  for 
property  at  less  than  the  rates  or  charges  which 
would  otherwise  be  applicable. 

46U.S.C815(19a2). 

Section  10(a)(1)  provides  that  no  person  taay — 

•  •  '  knowingly  and  wilfully,  directly  or 
indirectly,  by  means  of  false  bilUng,  false 
classification,  false  weighing,  false  report  of  weight, 
false  measurement,  or  by  any  other  unjust  or  imbir 
device  or  means  obtain  or  attempt  to  obtain  ocean 
transportation  for  property  at  less  than  the  rates  or 
charges  that  would  otherwise  be  8|ipbcable  *  *  *. 

46U.S.C«pp.  1709(a)(1). 


affirmed  the  Commission's  holding  that 
this  pattern  of  conduct  violated  section 
16,  but  cautioned  that  it  "undoubtedly 
nears  the  outer  limiu"  of  the  statute.  !d. 
at  1324.  The  court  also  stated  that  "a 
mere  stubborn  but  good  faith  refusal  to 
pay  a  disrupted  rate  or  charge"  or  a 
"refusal  to  pay  based  on  honest 
differences"  would  not  constitute  the 
reqtiisite  "unjust  or  imfair  device  or 
means."  Id.  at  1323, 1324. 

The  Commission  pointed  out  that  the 
freight  collection  cases  filed  imder 
section  10(a)(1)  in  recent  years  have  not 
alleged  fraud,  deception, 
misclassification,  telae  weighing  or 
similar  malpractices.  Instead,  they 
typically  have  pleaded  only  that  the 
respondent  shipper  failed  to  pay  ocean 
fieight,  that  this  by  itself  amoimted  to  a 
violation  of  section  lO(aKl),  and  that 
reparations  should  be  awarded  in  the 
amount  of  the  unpaid  freight.  The 
Commission  tentatively  concluded  that, 
based  on  the  case  law  and  especially  the 
legislative  history  of  the  1936 
amendment,  the  act  of  failing  to  pay  a 
freight  bill  is  not,  in  and  of  itself,  an 
"unjust  or  unfair  device  or  means" 
within  the  meaning  intended  by 
Congress,  and  that  the  freight  collection 
complaints  should  return  to  the  courts. 
The  proposed  interpretive  rule  was 
intended  to  provide  guidance  to  the 
ocean  shipping  industry  on  this 
question  and,  in  effect,  a  warning  to 
carriers  that  lawsuits  seeking  to  collect 
impaid  frei^t  would  be  more  safely 
filed  in  an  appropriate  state  or  federal 
court  than  at  the  Commission. 

Comments 

Comments  Supporting  Proposed  Rule 

Comments  supporting  the  Proposed 
Rule  were  filed  by  Cyprus  Minerals 
Company  ("Cyprus"),  the  National 
Industrial  Transportation  League  ("NIT 
League")  and  DOT. 

Cyprus  supports  the  Proposed  Rule 
and  also  urges  the  inclusion  of  an 
additional  caveat,  as  follows: 

In  all  proceedings  initiated  more  then  two 
years  after  the  annpletion  of  the  ocean 
transportation  in  question,  there  shall  be  a 
rebuttable  presiunption  that  there  bas  been  a 
simple  failure  by  the  shipper  to  pay  such 
ocean  freight  bills. 

Comments  at  2. 

The  NTT  League  likewise  urges 
adoption  of  the  Proposed  Rule, 
expressing  full  agreement  with  the 
Commission's  tentative  analysis  of 
section  10(a)(l}and  the  relevant 
legislative  history  and  case  law. 

DOT  agrees  with  the  rationale  for  the 
Proposed  Rule  as  set  forth  by  the 
Commission,  but  beUeves  that  the  rule 
does  not  go  far  enough.  It  urges  the 
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Commission  to  issue  a  rule  "disclaiming 
jurisdiction  over  all  complaints  brought 
by  carriers  against  shippers,  that  is,  even 
those  that  allege  more  than  a  simple 
failure  of  a  shipper  to  pay  the  applicable 
freight. "  Comments  at  2.  DOT  states  that 
it  believes  that  Congress  did  not  intend 
to  give  the  Commission  ^risdiction  to 
adjudicate  carrier  complaints  against 
shippers  when  it  enacted  the  1984  Act, 
despite  the  revised  complaint-filing 
provision  in  section  11(a).  It  points  out 
that  no  such  jurisdiction  exists  with 
respect  to  carriers  and  shippers  in  the 
domestic  onshore  trades,  since  no 
change  was  made  in  section  22  of  the 
current  1918  Act,  46  U.S.C  app.  821. 
which  still  p>ermits  only  complaints 
against  carriers,  freight  forwarders  and 
terminal  operators.  DOT  notes  that 
actions  for  breach  of  a  service  contract 
must  be  filed  in  an  appropriate  court 
rather  than  before  the  Commission,  and 
further  asserts  that  undercharge 
complaints  against  shippers  generally 
do  not  lie  under  the  Interstate 
Commerce  Act.  Therefore,  DOT  argues, 
"it  makes  little  logical  or  equitable  sense 
to  cpntinue  to  subject  a  limited  dasa  of 
shippers  in  foreign  trades  to  FMC 
reparation  proceedings  simply  because 
the  1984  Act  does  not  explicitly  carry 
forward  the  1916  Act  provision 
restricting  complaint  jurisdiction  to 
proceedings  commenced  against" 
carriers,  forwarders  and  terminal 
operators.  Comments  at  5. 

IXXr  also  asserts  that  the  broader  rule 
it  recommends  would  prevent  a  carrier 
from  invoking  FMC  jurisdiction  by 
simply  alleging  in  its  complaint 
something  more  than  mere  failure  by  the 
shipper  to  pay  its  freight  bill.  Even  if 
such  wider  allegations  would  not  in  fact 
be  supportable  during  the  course  of  a 
hearing,  DOT  warns  that  this  would  not 
be  possible  to  determine  if  carriers, 
having  filed  such  complaints,  continue 
to  be  awarded  default  judgments  against 
shippers  who  fail  to  answer  the 
complaint  or  to  otherwise  participate  in 
the  hearing. 

Comments  Opposing  Proposed  Rule 

Comments  opposed  to  the  Proposed 
Rule  and  urging  that  it  be  withdrawn  or 
substantially  modified  were  filed  by  a 
group  of  conferences  serving  Central 
and  South  .\merica  ("Latin  America 
Conferences");  *  the  Trans-Atlantic 


Agreement  ("TAA")  and  its  members; 
the  Asia  North  America  Eastbound  Rate 
Agreement,  the  South  Europe/U.S.A. 
Freight  Conference  and  the  Israel  Trade 
Conference,  filing  jointly  ("ANERA.  et 
al.");  Tropical  Shipping  and 
Construction  Co.,  Ltd.  ( 'Tropical');  the 
Council  of  European  &  Japanese 
National  Shipowners'  Assodationt 
("CENSA");  American  President  Lines, 
Ltd.  ("APL");  the  Transpacific 
Westbound  Rate  Agreement  ("TWRA"): 
and  MABA.» 

The  major  arguments  made  by  these 
commenters  are  that  the  Commission's 
proposed  interpretation  of  section 
10(a)(1)  is  contrary  to  the  statirte  and  an 
iinlawful  renunciation  of  jurisdiction 
over  shipper  malpractices.  They  assert 
that  the  Proposed  Rule,  if  made  final, 
would  deprive  the  carriers  of  a  remedy 
that  Congress  created  when  it  broadened 
the  complaint-filing  authority  with  the 
enactment  of  the  1984  Act.  Some 
commenters  also  argue  that  the 
Proposed  Rule  is  too  vague  in  its 
reference  to  a  "simple  failiue"  by  a 
shipper  to  pay  ocean  freight,  and  that 
the  Commission  must  clarify  how  the 
rule  would  work  in  particular  cases 
filed  with  the  Commission. 

The  Latin  America  Conferences 
contend  that  the  Commission's  analysis 
in  the  Proposed  Rule  "loet  sight  of  the 
overall  purpose  (of  section  lO(aKl)). 
which  is  to  prohibit  a  shipper  from 
obtaining  or  attempting  to  obtain  ocean 
transportation  of  property  at  less  than 
the  applicable  rates  and  charges." 
Comments  at  3.  The  Conferences 
acknowledge  that  there  is  no  discussion 
in  the  legislative  history  of  the  1936 
amendment  concerning  the  effect  of  a 
shipper's  failiue  to  pay  freight  charges. 
However,  they  assert  that  "the  result  in 
that  circumstance  would  be  exactly 
what  the  Congress  was  trying  to  prevent 
•  •  •."/d.  at  3-4. 

The  commenters  argue  that  the 
Proposed  Rule  is  contrary  to  the  result 
in  Capitol  Transportation,  which, 
according  to  TWRA,  "clearly  makes  a 
shipper's  refusal  to  pay  a  violation  of 
section  10(a)(1)  in  the  absence  of  a 
showing  of  a  bona  fide  dispute  over  the 
freight  or  similar  defense."  Comments  at 
3.  lliese  parties  would  read  Capitol 
Transportation  as  implanting  a  rule  of 
law  that  establishes  substantive  FMC 
jurisdiction  under  section  10(a)(1) 


'VeDozaelan  American  Maritima  Association; 
AtlanUc  and  Culf/Waat  Coast  South  America 
Cooferance:  Unitad  Sulas/CaDlral  Amenca 
Discussion  AgreaoMol;  Unilad  Slataa  Atlantic  k 
GuU/HitpanioU  Staamship  Fraigbl  Aasociation: 
Hispaniola  Diacussioa  Agraamant:  Unilad  Slatat 
Atlantic  GnHySoutbaaatara  Caribbaan  Staamship 
Fraighl  Aaaociatioa:  SoulhaMtara  Caribbaan 
Discussion  Aaiaament;  lamain  Diacussioa 


Agraomant;  United  StataVPanama  Praight 
Association;  PANAM  Discussioa  Aya anient;  Puarto 
Rico/Cahbbean  Agraamaat;  Caribbaan  and  Cantiai 
Amarican  Diacuaaioa  Agraamaat:  Intar-Aaiaricaa 
Fiaighl  Confarenca;  and  IMitad  Staiaa  Atlantic  and 
GuU/Ecnador  Coofaraoca. 

*MABA  cautions  that  its  comments  "do  not 
necessarily  raflact  die  views  of  all  maniban  of  the 
organiiation."  Comments  at  1,  a.1. 


whenever  a  shipper  fails  to  pay  its 
freight  bills  without  providing  any 
defense  or  explanation.  Further,  this 
argument  continues,  a  carrier  should  be 
deemed  to  have-satisfied  its  burden  of 
establishing  jurisdiction  "at  the 
pleading  stage"  (ANERA,  et  al. 
Comments  at  4)  by  alleging  in  its 
complaint  that  it  has  demanded  the 
freight  due  from  the  shipper  and  that 
the  shipper  has,  in  turn,  "indicated  a 
refusal  to  pay  the  same,  either  in  writing 
or  by  conduct,  without  any 
justification."  Id.  In  other  words,  if  the 
carrier  pleads  in  its  complaint  that  it  has 
billed  the  shipper  and  that  the  shipper 
has  failed  to  pay,  this  should  shift  the 
burden  onto  the  shipper  to  come 
forward  with  an  explanation  for  its 
failure  to  pay.  Failure  to  meet  that 
burden  would  then  constitute  "an 
admission  against  interest  compelling 
entry  of  default  judgment"  against  the 
shipper.  TAA  Comments  at  5. 

tropical  seeks  to  buttress  this 
argument  by  describing  the  background 
of  a  freight  collection  complaint: 

In  virtually  all  cases,  ■  shipper  with 
Tropical  must  complete  a  credit  application 
to  be  allowed  to  transport  its  cargo  without 
prepaying  the  freight.  The  shipper,  by 
executing  the  application,  knowingly  induces 
the  carrier  to  undertake  the  transportation  of 
car^  with  the  promise  of  payment  for  the 
carriage  subaequent  to  its  performance.  By 
such  inducement,  the  carrier  gives  up  its 
possessory  lien  for  freight.  In  addition,  in  the 
Tropical  credit  application,  the  shipper 
agrees  that  in  return  for  credit  it  will  pay  the 
freight  charges  in  a  timely  fashion. 

Comments  at  2. 

Some  commenters  contend  that  a 
carrier  may  proceed  against  a  debtor 
shipper  before  either  the  Commission  or 
a  court  of  appropriate  jurisdiction. 
Comments  of  ANERA,  et  al.  at  5-6; 
Comments  of  CENSA  at  3;  see 
Comments  of  TAA  at  5-6.  They  rite 
Application  of  Sea-Land  Service.  Inc., 
for  the  Benefit  of  Affiliated  Food 
Corporation.  23  S.R.R.  105  (I.D.), 
administratively  final.  Special  Docket 
No.  1299  (F.M.C.  Apr.  29. 1985).  where 
the  administrative  law  judge  asserted: 

If  there  has  been  a  violation  of  section 
10(a)(1)  by  a  shipper  or  consignee,  the 
regulatory  scheme  of  the  1984  Act  providing 
for  interaction  between  Conunission  and  the 
courts,  if  necessary,  now  authorizes  a  remedy 
to  carriers  as  an  alternative  to  the  traditional 
common  law  court  action  for  non-payment  of 
freight  charges. 

23  S.R.R.  at  107.  ANERA,  et  al.  urge  the 
(Commission  to  amend  the  Proposed 
Rule  to  allow  carriers  "the  choice  of 
bringing  their  claims  either  before  the 
Commission  or  a  court."  Comments  at  5. 
On  the  other  hand,  MABA  argues  that 
requiring  carriers  to  pursue  the 
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"parochial  remedy"  of  collection 
actions  in  local  courts  would  undercut 
the  taiitt  system  and  be  contrary  to  the 
1984  Act's  goal  of  nondiscriminatory 
common  carrier  practices.  Comments  at 
4.  MABA  and  the  L.atin  America 
Conferences  also  assert  that  the  1984 
Act's  provisions  for  attorney's  fees  in 
reparation  cases  is  an  indication  that 
Congress  wanted  unpaid  freight 
complaints  to  be  pursued  before  the 
Commission  rather  than  the  courts. 

DiscuMion 

Some  of  the  points  raised  by  the 
commenters  appear  to  require  little 
discussion.  TWRA  asserts  that  there  is 
no  significant  administrative  burden 
imposed  on  the  Commission  by  the 
collection  cases  Bled  by  carriers  under 
section  10(a)(1).  Comments  at  2. 
Similarly,  APL  argues  that  the 
Commission  should  not  decline 
jurisdiction  over  such  cases  "out  of 
considerations  of  its  own  convenience 
or  distikste  for  'collection'  matters." 
Comments  at  5.  The  Proposed  Rule  was 
not  based  on  such  policy  considerations 
but  on  the  Commission's  legal  analysis 
of  the  scope  of  section  10(a)(1). 

Cyprus  urges  that  the  rule  include  a 
statement  that,  if  the  complaint  has  been 
filed  more  than  two  years  after  the 
ocean  transportation  in  question,  there 
will  be  a  "rebuttable  presumption"  that 
the  Commission  lacks  jurisdiction  over 
the  case.*  This  suggestion  is  consistent 
with  the  1984  Act's  three-year  statute  of 
limitations  for  reparations  actions.  46 
U.S.C.  app.  1710(g).  The  Commission 
has  no  power  to  impose,  by  rulemaking, 
a  codicil  to  the  statute  to  the  effect  that 
reparations  complaints  based  on  unpaid 
freight  roust  be  filed  within  two  years, 
or  face  an  additional  evidentiary 
burden. 

Similarly,  the  Commission  lacks  the 
authority  to  bar  all  complaints  against 
shippers  as  advocated  by  DOT.  The 
violations  covered  by  section  10(a)(1) 
can  be  by  "any  person,"  which  certainly 
includes  shippers,  and  section  11(a) 
states  that  all  violations  of  the  1984  Act, 
except  section  6(g),  can  be  the  subject  of 
a  reparations  complaint.  46  U.S.C.  app. 
1710(a).  Thus,  if  conduct  by  a  shipper 
does  come  within  section  10(a)(1),  a 
carrier  injured  by  that  conduct  can 
recover  under  section  11(a).  Against 
such  clear  statutory  language,  the  fact 
that  the  1916  Act  does  not  permit 
complaints  against  shippers  is 
irrelevant.  If  this  inconsistency  between 
the  1984  Act  and  the  1916  Act  is 


undesirable,  the  solution  must  come 
from  Congress.  The  Commission  cannot 
disregard  the  explicit  language  of  the 
1984  Act. 

Lastly,  the  argument  advanced  by 
some  of  the  opposing  commenters  that 
a  carrier  faced  with  an  unpaid  freight 
bill  has  a  choice  of  procecniing  before 
the  Commission  or  a  court  seems  clearly 
wrong.  The  Commission  has  exclusive 
jurisdiction  to  administer  and  enforce 
the  1984  Act.  Violations  of  the  1984  Act 
can  be  rectified  only  by  the  sanctions 
and  remedies  provided  for  in  that  Act. 
If  failure  by  a  shipper  to  pay  a  freight 
bill  violates  section  10(a)(l],  as  the 
opposing  commenters  contend,  then  the 
affected  carrier  must  seek  to  recover 
through  a  reparations  complaint  before 
the  Commission  and  may  not  seek  relief 
from  a  court,  the  administrative  law 
judge  dicta  cited  by  the  commenters 
notwithstanding. 

The  underlying  legal  basis  for  the 
Proposed  Rule  set  forth  in  the 
Supplementary  Information  has  not 
been  effectively  refuted  by  the  opposing 
commenters,  whose  arguments  are 
essentially  policy-driven.  The 
Supplementary  Information  explicitly 
acknowledged  that  "(sjound  policy 
reasons  may  exist  as  to  why  carrier 
complaints  seeking  to  collect  unpaid 
freight  from  a  shipper  should  be  brought 
under  the  Commission's  jurisdiction." 
57  FR  at  38,809.  However,  the 
Commission  may  not  itself  act  upon 
those  policy  reasons  in  the  first 
instance;  that  power  is  reserved  to 
Congress.  At  present,  it  continues  to 
appear  that  section  10(a)(1)  does  not 
encompass  ordinary  freight  collection 
complaints. 

As  aclcnowledged  in  the 
Supplementary  Information  and 
advanced  now  by  the  opposing 
commenters,  Capitol  Transportation  is 
an  arguable  precedent  for  Commission 
jurisdiction  over  freight  collection 
complaints."  However,  the  simple,  one- 
count  collection  complaints  now  being 
filed  bear  little  resemblance  to  the 
elaborate  efforts  of  the  Capitol 
Transportation  respondent  to  avoid 
paying  the  carrier's  demurrage  bills 
(including  attempts  to  persuade  other 
persons  to  refuse  to  pay).  Although  the 


*  APL'i  complainti  againtt  Cyprus  in  Dockat  No*. 
91-27  and  92-1  allege  muclaMiflcalioD  of  the  cai^ 
involved,  and  thus  differ  from  the  fr«ight  collection 
complainti  addressed  by  the  Proposed  Rule. 


*  These  commenters  also  die  Hohenberg  Brothers 
Company  V.  FMC.  316  F.2d  3«1  (DC  Cir.  19«3). 
where  the  Commission  successfully  applied  section 
16  to  a  shipper  who  sought  to  obtain  transportation 
at  unlawfully  reduced  rales  by  applying  for  a  refund 
from  the  carrier  that  it  knew  to  be  un|usbfied.  The 
commenters  argue  that  the  shipper's  action  was 
tantamount  to  not  paying  the  carrier's  freight  bill  in 
the  first  place.  However,  the  refund  request  was 
based  upon  a  false  classification  by  the  shipper  of 
its  cargo,  a  malpractice  clearly  covered  then  by 
section  16,  initial  paragraph,  of  the  1916  Act  and 
now  by  section  ICKaHl)-  Id.  at  383-04. 


court  in  Capitol  Transportation  found 
that  the  record  in  that  case  was 
sufficient  to  support  the  Commission's 
finding  that  the  requisite  element  of 
fraud  or  concealment  had  been 
established,  it  observed  that  "this  case 
undoubtedly  nears  the  outer  limits  of 
Section  16."  612  F.2d  at  1324. 

The  opposing  commenters  would 
have  the  Commission  interpret  Capitol 
Transportation  as  establishing  a  rule 
that,  when  a  shipper  fails  to  pay  a 
carrier's  freight  bill  and  also  fails  to 
provide  a  "good  faith"  defense  of  the 
nonpayment,  the  shipper  has  obtained 
transportation  at  less  than  the 
applicable  rates  by  an  "unjust  or  luifair 
device  or  means."  This  would  amount 
to  a  rebuttable  presumption  that  every 
failure  to  pay  ocean  freight  involves  an 
"unjust  or  unfair  device  or  means."  The 
burden  of  proof  regarding  the  use  of  an 
"unjust  or  unfair  device  or  means" 
would  be  on  the  respondent  shipper, 
not  on  the  complainant  carrier.  The 
Commission  finds  no  justification  for 
such  a  presumption.  As  the 
complainant,  the  carrier  has  the  burden 
of  proving  each  element  of  the  alleged 
offense.  See  5  U.S.C.  556.  It  may  not  rely 
on  the  failure  to  pay  plus  the  shipper's 
silence  to  establish  that  the  shipper  has 
obtained  transportation  at  less  than  the 
applicable  rates  by  an  "unjust  or  unfair 
device  or  means"  in  violation  of  section 
10(a)(1)  ofthe  1984  Act. 

The  most  compelling  argument  made 
by  the  opposing  commenters  was  that 
advanced  by  Tropical.  Tropical  avers 
that,  when  a  shipper  executes  a  credit 
application,  it  induces  the  carrier  to 
relinquish  its  possessory  lien  over  the 
cargo  and  to  transport  the  cargo  without 
prepayment  by  the  shipper  of  the 
applicable  freight  charges.  Under  such 
circumstances.  Tropical  contends,  the 
shipper  defrauds  the  carrier  if  it 
subsequently  fails  to  pay  the  freight  bill 
after  the  shipment  has  been  completed. 

The  Commission  is  not  willing  to 
assume  that  every  shipper  that  fails  to 
pay  its  freight  bill  in  accordance  with  its 
credit  arrangement  with  the  carrier  is 
guilty  of  fraud.  However,  to  the  extent 
the  shipper  in  Tropical's  example 
misrepresented  its  ability  to  pay  on  its 
credit  application,  it  would  be  engaging 
in  the  sort  of  conduct  that  was  found 
unlawful  in  Capitol  Transportation.  The 
Commission's  rinding  of  violation  in 
that  care  was  based  in  part  on  its 
conclusion  that  Capitol  misled  the 
carrier  by  first  suggesting  that  auditors 
be  jointly  app>ointed  to  review  the 
outstanding  demurrage  accounts 
receivable,  but  then,  upon  completion  of 
the  audit,  refusing  to  honor  the 
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conclusions  of  the  auditors  or  pay  even 
a  portion  of  the  carrier's  claims.* 

According}y,  the  Commission  finds 
that  it  could  have  section  10(a)(1) 
jurisdiction  over  a  freight  coilection 
complaint  that  recited  feds  showing 
some  kind  of  shipper  inducement  or 
deceit,  as  describ«xl  above.  In  that  case, 
the  skipper  wculd  be  required  to  answer 
the  compleiiit,  and  if  it  did  not,  a 
default  judgment  could  properly  follow. 
This  will  be  reflected  in  the  final 
interpretive  rule. 

Several  commenters  criticized  the 
Proposed  Rule's  operative  phras»i 
"simple  fdiiure"  ati  overly  cryptic  and 
lacking  in  sufficient  guidance  to  a 
carrier  trying  to  decide  whether  to 
pursue  a  d«b(or  in  court  or  before  the 
Commission.  From  the  other  camp,  DOT 
points  cut  that  the  Proposed  Rule  would 
do  nothing  to  prevent  a  carrier  from 
simply  including  a  boilerplate  recitation 
in  its  complaint  that  the  failure  to  pay 
stemmed  from  section  10{3)(1)  trickery, 
and  then  hoping  for  a  default  judgment. 
To  meet  these  concerns,  the  final  rule 
will  make  it  clear  that,  in  the  absence  of 
evidence  of  bad  faith  or  deceit,  the 
Federal  Maritime  Commission  will  not 
iiifer  an  "unjust  or  unfair  device  or 
means"  from  the  failure  of  a  shipper  to 
pay  ocean  freight. 

Finally,  by  separate  rulemaking,  the 
Commission  is  proposing  to  amend  Rule 
62  of  the  Commission's  Rules  of  Practice 
and  Procedure  to  require  that  a 
complaint  alleging  a  violation  of  section 
10(a)(1),  state  with  particularity  the 
circumstances  constituting  the 
violation.  In  the  event  that  the 
complaint  fails  to  specify  the 
circumstances,  as  required  by  the  rule, 
the  presiding  officer  may  dismiss  the 
complaint  without  waiting  for  an 
answer  to  the  complaint.  A  complaint 
which  merely  alleges  that  respondent 
has  failed  to  pay  ocean  freight  bills 
without  alleging  conduct  that  violates 
section  10(a)(1)  will  be  subject  to 
dismissal. 

List  of  Subfects  in  4«  CFR  Part  571 

Administrative  practice  and  carriers; 
Antitrust;  Maritime  carriers. 

Therefore,  pursuant  to  5  U.S.C  553 
and  section  17  of  the  Shipping  Act, 
1984,  46  U.S.C.  app.  1716,  part  571  of 
Title  46,  Code  of  Federal  Regulations,  is 
amended  as  follows: 

1.  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Anthority:  5  U.S.C.  553: 46  U.S.C  app. 
1706, 1707. 1709  and  1716. 

2.  Part  571  is  amended  by  adding  a 
new  section  571.2  to  read  as  follows: 


*  See  21  TM.C.  1 198.  202-203. 


S  571.2    Interpretation  o«  Shipping  Act  of 
1SS4 — unpaid  ocean  fr*<ght  chargaa. 

Section  10(a)(1)  of  the  Shipping  Act  of 
1984  states  that  it  is  unlawful  for  any 
person  to  obtain  or  attempt  to  obtain 
tiansporlalion  for  property  at  less  than 
the  properly  applicable  rates,  by  any 
"unjust  or  unfair  device  or  means."  An 
essential  element  of  the  offense  is  use  of 
an  "laijust  or  unfair  device  or  means." 
In  the  absence  of  evidence  of  bad  faith 
or  deceit,  the  Federal  Maritime 
Commissicn  will  not  infer  an  "unjust  or 
unfair  devire  or  means"  from  the  failure 
of  a  shippei  to  pay  ocean  freight.  An 
"unjust  or  unfair  device  or  means" 
could  be  inffoired  where  a  shipper,  in 
bad  f^Ith,  induced  the  carrier  to 
relinquish  its  possessory  lien  on  the 
cargo  and  to  transport  the  cargo  without 
prepayment  by  the  shipper  of  the 
applicable  freight  charges.  By  the 
Comnr.issicn 
Joseph  C  PuUung, 
Secretary. 
|FR  Doc.  93-2692  Filed  2-4-93;  8:45  am) 

BiLUNC  COCe  C730-01-4I 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[UM  Docket  No.  90-622;  RM-7493.  Rl»- 
7499] 

Radio  Broadcaating  Services;  Douglas, 
GA,  and  LaCroaae,  FL 

AGENCY:  Federal  Communications 

Conunission. 

ACnON:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  258C  for  Channel  258C1  to 
Douglas,  Georgia,  at  the  request  of 
WDMG,  hic,  and  allots  Channel  258A 
to  LaCrosse.  Florida,  at  the  request  of 
Robert  E.  Wideman.  See  55  FR  47343, 
November  13,  1990.  Channel  258C  can 
be  allotted  to  Douglas,  Georgia,  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction  at  coordinates  North 
Latitude  31-30-36  and  West  Longitude 
82-50-54.  Channel  258A  can  be  allotted 
to  LaCrosse,  Florida,  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  13.1  kilometers  (8.2  miles) 
southeast,  in  order  to  avoid  a  short- 
spacing  to  Station  WQIK(FM),  Channel 
256C,  Jacksonville,  Florida,  at 
coordinates  North  Latitude  29-44-38 
and  West  Longitude  82-19-52.  With 
this  action,  this  proceeding  is 
terminated. 


OATES:  Effective  March  18, 1993.  The 
window  period  for  filing  applications 
will  open  on  March  19, 1993.  and  close 
on  April  19, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy ).  Walls.  Mass  Media  Bureau, 
(202) 634-6530. 

SUPPLEMENTARY  MFORUATWN:  This  is  a 
synopsis  of  the  Comnai.ssion's  Report 
and  Order.  MM  Docket  No.  90-522, 
adopted  January  6, 1993,  and  released 
February  1, 1993.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  norma) 
business  hours  in  the  FCC  Doci.et8 
Branch  (room  230),  1919  M  Street,  NW., 
Washington,  IXI  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW.,  suite  140,  Washington,  DC 
20037. 

List  at  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

PART  73-{AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  303. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  adding  Channel  258A,  LaCrosse. 

3.  SecUon  73.2G2(b),  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  removing  Channel  258C1  and  adding 
Channel  258C  at  Douglas. 

Federal  Communications  Commission. 

Michael  C.  Ruger, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

|FR  Doc.  9:^2678  Filed  2^t-93;  8:45  am) 

BILUNO  CODE  fna-ot-H 


47  CFR  Part  73 

(MM  Docket  No.  92-232;  RM-80771 

Radio  Broadcasting  Services; 
Monticello,  FL 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  270C3  for  Channel  270A  at 
Monticelio,  Florida,  at  the  request  of 
Webster  Broadcasting  Corporation.  See 
57  FR  49058,  October  29, 1992.  Channel 
270C3  can  be  allotted  to  Monticelio. 
Florida,  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  18.0  kilometers  ^11.2 
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miles)  south  at  petitionera's  desired  site. 
'Hie  coordinates  are  North  Latitude  30- 
22-56  and  West  Longitude  83-53-26. 
'"ith  this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  March  18. 1993. 
FOR  FURnnCR  MTORMATKM  CONTACT*. 
Nancy ).  Walls.  Mass  Media  Bureau. 
(202)  634-6530. 

SUPPLEMENTARY  MPORMATION:  This  IS  a 
synopsis  of  the  Commission's  RepOTt 
and  Order,  MM  Docket  No.  92-232. 
adopted  January  8, 1993,  and  released 
February  1, 1993.  The  full  text  of  this 
Commission  dedsioo  is  available  for 
inspection  and  copying  during  normal 
businefffi  hours  in  the  FCC  Dockets 
Branch  (room  230),  1919  M  Street  NW., 
Washington,  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,  International  Transcription 
Service,  tac,  (202)  857-3800.  2100  M 
Street,  NW.,  suite  140,  Washington.  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

47  CFR  PART  73-{AMEN0E0] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

AutlMrity:  47  U.SC.  154,  303. 

S73.203    lAnModad] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Florida,  is  amended 
by  removing  Channel  270A  and  adding 
Channel  270C3  at  Monticello. 

Federal  Communications  Commission. 

KUchaal  C  Si^er, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

|FR  Doc.  93-2679  Filed  2-4-93;  8:45  am] 

■LLMO  cooc  tns-et-M 


47  CFR  Part  73 

[MM  Docket  No.  92-49;  RM-7824  and  RM- 
800B1 

Radio  Broadcasting  ServlCM; 
Greenfield,  Halfway,  and  Sellgman, 
MO,  and  HunUvlUe.  AR 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Final  rule. 

summary:  This  document  substitutes 
Channel  227C1  for  Channel  227C2  at 
Seligman,  Missouri,  and  modifies  the 
license  for  Station  KESE  to  specify 
operation  on  Channel  227C1  in  response 
to  a  petition  filed  by  KJEM  FM,  A 
Limited  Partnership.  See  57  FR  9997, 
March  23, 1992.  The  coordinates  for 
Channel  227C1  are  3&-28-03  and  94- 
10-25.  To  accommodate  the  upgrade  at 
Seligman,  wre  shall  substitute  Channel 
299A  for  Channel  228A  at  Greenfield, 
Missoiiri,  and  modify  the  license  for 
Station  KXBR  and  substitute  Channel 
258A  for  Channel  225A  at  Huntsville, 
Arkansas,  and  modify  the  license  for 
Station  KFAY-FM.  The  coordinates  for 
Channel  299A  at  Greenfield  are  37-23- 
10  and  93-53-16.  The  coordinates  for 
Channel  258A  at  Huntsville  are  36-05- 
35  and  93-36-16.  The  counterproposal 
filed  by  KYCX)  Broadcasting  Company 
to  substitute  Channel  226C3  for  Oiannel 
226A  at  Halfway,  Missouri,  was 
withdrawn  on  November  18, 1992.  in 
accordance  with  §  1.420(j)  of  the 
Commission's  rules  (RM-8009).  With 
this  action,  this  proceeding  is 
terminated. 

EFFECTIVE  DATE:  March  18, 1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  MFORMATION:  This  is  B 
summary  of  the  Commission's  Report 


and  Order,  MM  Docket  No.  92-49, 

adopted  January  8, 1993,  and  released 
February  1, 1993.  The  full  text  of  this 
Commissirai  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Brandi  (Room  230).  1919  M  Street  NW., 
Washington,  DC  The  complete  text  of 
this  dedsioD  may  also  be  purchaeed 
from  the  Commission's  copy 
contractors,  International  Transcription 
Service.  Inc..  (202)  857-3800.  2100  M 
Street  NW.,  Washington.  DC  20037. 

List  of  SubjecU  in  47  CFR  Part  73 

Radio  broadcasting. 
PART  7»-[AMENDED] 

1.  The  authority  citation  for  pert  73 
continues  to  read  as  follows: 

Authority:  47  U3.C  154. 303. 
17X202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Aikansas.  is  amended 
by  removing  Channel  225A  and  adding 
Channel  258A  at  Huntsville. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Missouri,  is  amended 
by  removing  Channel  227C2  and  adding 
Channel  227C1  at  Seligman,  and  by 
removing  Channel  228A  and  adding 
Channel  299A  at  Greenfield. 

Federal  Communlcationi  CommiMion. 

Mkfaaai  C  Ingar. 

Chief,  Allocations  Branch,  Policy  and  Bales 

Division,  Mass  Media  Bureau. 

[FR  Doc  93-2680  Filed  2-4-93:  8:45  am] 
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Vol.  58.  No.  23 

Friday,  February  5,  1993 


This  section  ol  the  FEDERAL  REGISTER 
contains  noticss  to  the  public  ot  the  proposed 
issuance  o(  rules  and  regulations.  The 
purpose  o(  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  in  the- 
rule  matdng  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

(Docket  No.  92-NM-224-AD] 

AirwortMness  Directives;  Airbus 
Industrie  IModel  A320  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Industrie  Model  A320 
series  airplanes.  This  proposal  would 
require  installation  of  a  nylon  insulation 
plate  on  each  attachment  bracket  in  the 
center  fuel  tank,  and  installation  of  new 
support  bracket  assemblies  on  the  fuel 
probes  in  the  left-  and  right-hand  inner 
wing  fuel  tanks.  This  proposal  is 
prompted  by  reports  of  insufficient 
clearance  between  the  fuel  probes  and 
their  attachment  brackets  of  the  center 
and  inner  wing  fuel  tanks.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  the  occurrence  of 
electrical  arcing  between  the  fuel  probes 
and  the  center  and  inner  wing  fuel  tanks 
in  the  event  of  a  lightning  strike  on  the 
airplane. 

DATES:  Comments  must  be  received  by 
April  5, 1993. 

AOORESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  92-NM- 
224-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 


the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOn  FUmHER  INFORMATION  CONTACT:  Greg 
Holt,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98056-4056;  telephone 
(206)  227-2140;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92-NM-224-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  ofNFRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
92-NM-224-AD,  1601  Und  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion: 

The  Direction  Generate  de  I'Aviation 
Gvile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 


condition  may  exist  on  certain  Airbus 
Industrie  Model  A320  series  airplanes. 
The  DGAC  advises  that  a  safety  analysis 
has  revealed  that  insufficient  clearance 
exists  between  the  fuel  probes  and  their 
attachment  brackets  of  the  center  fuel 
tanks,  as  well  as  fuel  probes  1  and  2  of 
the  inner  wing  fuel  tanks.  Other  fuel 
probes  in  the  inner  wing  fuel  tanks  also 
have  insufficient  clearance.  This 
condition,  if  not  corrected,  could  result 
in  the  occurrence  of  electrical  arcing 
between  the  fuel  probes  and  the  center 
and  inner  wing  fuel  tanks  in  the  event 
of  a  lightning  strike  on  the  airplane. 

Airbus  Industrie  has  issued  Service 
Bulletin  A320-28-1040.  Revision  1, 
dated  April  3, 1992,  which  describes 
procedures  for  installation  of  a  nylon 
'  insulation  plate  on  each  attachment 
bracket  in  the  center  fuel  tank;  and 
installation  of  new  support  bracket 
assemblies  on  the  fuel  probes  in  the 
inner  fuel  tanks  of  the  left-  and  right- 
hand  wings.  Modification  22647J0833 
entails  the  installation  of  a  nylon  plate 
between  each  attachment  bracket  and 
the  fuel  probe  in  the  center  fuel  tank,  in 
order  to  provide  positive  insulation 
between  the  fuel  probe  and  the  airplane 
structure  in  case  of  a  lightning  strike. 
Modification  22855)0899  entails  the 
installation  of  new  support  bracket 
assemblies  on  the  fuel  probes  to 
increase  clearance  by  moving  the  fuel 
probes  away  from  the  wing  tanks;  it  also 
entails  the  installation  of  a  nylon  packer 
on  the  attachment  brackets  for  fuel 
probes  1  and  2  in  the  inner  tanks.  The 
DGAC  classified  this  service  bulletin  as 
mandatory  and  issued  Airworthiness 
Directive  92-048-024(B),  dated 
February  19, 1992,  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  and  the  applicable 
bilateral  airworthiness  agreement. 
Pursuant  to  this  bilateral  airworthiness 
agreement,  the  DGAC  has  kept  the  FAA 
informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  DGAC.  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  typ>e  design  that  are  certificated 
for  operation  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
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develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
installation  of  a  nylon  insulation  plate 
on  each  attachment  bracket  in  the  center 
fuel  tank,  and  installation  of  new 
support  bracket  assemblies  on  the  fuel 
probes  in  the  left-  and  right-hand  inner 
wing  fuel  tanks.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  48  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  91  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  The  cost  of 
required  parts  is  expected  to  be 
negligible.  Based  on  these  flgures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$240,240,  or  $5,005  per  airplane.  This 
total  cost  figure  assumes  that  no 
operator  has  yet  accomplished  the 
proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26,  1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Pnqposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

S39.13    [Anwnded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Aiibus  InductriB:  Docket  92-NM-224-AD. 

Applicability:  Model  A320  series  airplanes, 
as  listed  in  Airbus  Industrie  Service  Bulletin 
A320-2&-1040,  Revision  1,  dated  April  3, 
1992;  certiRcated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  occurrence  of  electrical 
arcing  between  the  fuel  probes  and  the  center 
and  wing  fuel  tanks,  accomplish  the 
following: 

(a)  For  airplanes  on  which  Modification 
22647)0833  has  not  been  accomplished: 
Within  9  months  after  the  effective  date  of 
this  AD,  remove  fiiel  probes  35QT,  36QT, 
37QT,  38QT  and  39QT;  install  a  nylon  plate 
on  each  attachment  bracket  in  the  center  fuel 
tank.  Modification  22647)0833;  reinstall  the 
fiiel  prol>e8;  and  perform  a  functional  check; 
in  accordance  with  Airbus  Industrie  Service 
Bulletin  A320-28-1040,  Revision  1,  dated 
April  3. 1992. 

(b)  For  airplanes  on  which  Modification 
22855)0899  has  not  been  accomplished: 
Within  9  months  after  the  effective  date  of 
this  AD,  remove  fuel  probes  21QT1,  21TQ2, 
22QTt.  22QT2,  23QT1,  23QT2,  25QT1, 
25QT2.  26QT1,  26QT2,  27QT1,  27QT2, 
29QT1,  29QT2,  31QT1  and  31QT2;  install 
new  support  bracket  assemblies  on  fuel 
probes  1  and  2  in  the  inner  fuel  tanks  of  the 
left-  and  right-hand  wings.  Modification 
22855)0899;  reinstall  fuel  probes;  and 
perform  a  functional  check;  in  accordance 
with  Airbus  Industrie  Service  Bulletin  A320- 
28-1040,  Revision  1,  dated  April  3, 1992. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  FAA,  Transport 
Airplane  Directorate.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  conmients  and  then  send  it  to  the 
Manager,  Standardization  Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  l>e 
accomplished. 


Issued  in  Renton.  Washington,  on  February 
1. 1993. 

James  V.  Dwany, 

Acting  Maaager,  Tmnspart  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  93-2710  Filed  2-4-93;  8:45  am] 
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Office  of  the  Secretary 

14  CFR  ParU  61. 63, 65. 121.  end  135; 
49  CFR  Parts  40, 199,  217,  219,  350, 
382, 383, 391 ,  392,  395. 653.  and  654 

[Notice  No.  93-7;  Docket  Noa.:  (OST)  48513; 
(FAA)  27065,  25148;  (FHWA)  MC-92-19, 
MC-43-3;  MO-B3-2;  MC-02-23;  (FRA) 
RSOR-6;  (FTA)  92-H;  92-t;  (RSPA)  P8-128: 
PS-129] 

RIN  No*.  2105-AB95;  2120-AE43;  212&-AE- 
80;  2125-AC85;  2125-AD11;  212S-AC81; 
2125-AD06;  2130-AA81;  2130-AA82;  2130- 
AA64;  2132-AA37;  2132-AA38;  2137-AC21; 
2137-AB95 

Aicohd  Misuse  Prevention  and  Drug 
Testing  Rulemakings;  Public  Hearings 

AGENCIES:  The  Office  of  the  Secretary, 
the  Federal  Aviation  Administration, 
the  Federal  Highway  Administration, 
the  Federal  Railroad  Administration,  the 
Federal  Transit  Administration,  and  the 
Research  and  Special  Programs 
Administration. 
ACTION:  Proposed  rules;  public  hearings. 

SmiMARY:  On  December  15, 1992,  the 
Office  of  the  Secretary  and  several 
operating  administrations  of  the 
Department  of  Transportation  published 
NPRMs  that  would  implement  the 
mandate  in  the  Omnibus  Transportation 
Employee  Testing  Act  of  1991  and  other 
statutes  to  develop  alcohol  misuse 
prevention  and  anti-drug  rules  for 
several  transportation  industries,  and 
announced  that  the  Department  planned 
to  conduct  public  bearings  on  these 
proposals.  This  notice  announces  the 
dates,  times,  locations,  and  procedures 
for  those  hearings. 

DATES:  The  three  pubUc  hearings  are 
scheduled  8:30  a.m.  to  5  p.m.  (local 
time)  as  follows: 

1.  February  25-26, 1993;  Washington. 
DC. 

2.  March  1-2, 1993;  Chicago,  IL. 

3.  March  4-5, 1993;  San  Francisco,  C]A, 
ADDRESSES:  The  Washington,  DC 
meeting  will  be  held  at:  U.S. 
Department  of  Transportation,  room 
2230,  400  7th  Street  SW.,  Washington, 
DC  20590.  The  Chicago,  IL,  meeting  will 
be  held  at:  The  Palmer  House  Hilton 
Hotel,  17  East  Monroe.  Chicago,  IL. 
60631;  (phone  number  312-726-7500. 
Special  room  rate  $100.00  single) 
(inclusive).  The  San  FrancisQo,  CA. 
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nMating  will  be  hald  at:  Holiday  fain- 
Unioo  Square,  480  Sutter  Street,  San 
Francisco,  CA  94108;  (phora  numbar 
415-398-890a  Special  rtiora  rote  of: 
$105.45  ungW$127.65  doi^le) 
(inclusive).  Tha  individuals  interested 
in  speaking  at  one  of  the  public  hearings 
should  contact  and  provide  the 
requested  infonnation  to  Donna  Smith 
at  202-366-3784.  no  later  than  February 
17. 1993.  for  the  Washington,  DC 
bearing  aid  February  22, 1993,  for  the 
Chicago  and  San  Francisco  bearings. 
Regis^atioD  information  can  also  be 
obtained  from  the  DOTs  Anti-Drug 
Informatian  Canter  through  autonnaied 
telephfloe  or  fax  requests.  1-800-225- 
3784.  or  by  modem,  1-800-225-3804. 
Written  materials  submitted  at  the 
hearings  will  be  placed  in  the 
appropriate  rulemaking  dockets. 
Interpieters  are  available  upon  request; 
requests  should  be  made  by  the  dates 
listed  above. 

FOR  FURTHER  R4F0RMAT10N  COMTACn 
Donna  Smith,  Acting  Director.  OfRca  of 
Dvug  Enforcement  and  Program 
Compliance.  Department  ol 
Transportation,  (202)  366-3784. 400  7th 
Street  SW..  Washington.  DC  20590.  For 
information  concerning  a  particular 
DOT  agency  NPRM.  contact  the 
individuaUs)  listed  under  "FOR  FURmER 
MFORUATION  CONTACT"  in  the  particular 
docummt. 

SUPPtaiCNTARY  INFORMATION:  On 

December  15, 1992.  the  Federal 
Aviation  Administration  (FAA).  the 
Federal  Highway  Administration 
(FHWA).  the  Federal  Railroad 
Administration  (FRA).  and  the  Federal 
Ttannt  Administration  (FTA)  published 
proposed  rules  to  implenfient  the 
Omnibus  Transportation  Emp>h}yee 
Testing  Act  of  1991  (the  Act),  which 
requires  alcohol  misuse  prevention 
programs,  including  testing,  in  the 
aviation,  motor  carrier,  rail,  and  mess 
transit  industries  in  the  interest  of 
public  safety.  It  also  requires  anti-drug 
programs  in  the  mass  transit  industry 
and  changes  to  the  existing  anti-drug 
programs  in  the  other  transportation 
industries.  The  Research  and  Special 
Pro-ams  Administration  (RSPA)  has 
proposed  to  apply  similar  alcohol 
misuse  prevention  requirements  to  the 
pipeline  transportation  industry  using 
existing  statutory  authority.  All  of  these 
agencies  and  the  U.S.  Coast  Guard 
(USCG)  also  published  proposed  rules 
to  establish  uniform  reporting 
requirements  for  their  anti-drug  rules. 
Because  the  USCG  is  only  proposing 
reporting  requirements  for  its  existing 
drug  and  alcohol  testing  program,  the 
USOG  will  not  be  participating  in  these 
hearings.  Any  comments  to  the  USCG 


NPRM  should  be  submitted,  ia  writing, 
to  the  USCG  as  directed  In  its  NPRM 

Notice  of  Public  Hearinss  and  Hearing 
Procedures 

The  Department  believes  that  the 
pubMc  will  benefit  from  an  opportmiity 
to  make  oral  presentations  concerning 
the  rulemaking  documents  described 
below  that  it  has  issued  on  alcohol 
misuse  and  drug  use  prevention. 
Therefore,  the  Dmartment  of 
Transportation  is  holding  three  public 
hearings  beginning  at  8:30  a.m.  and 
ending  at  5  pjn.  (local  time)  oo 
February  25-26»  1993,  Washington.  DC; 
March  1-2. 1990.  Chicago.  IL;  and 
March  4-5, 1993,  San  Francisco.  CA. 
Information  gathered  at  the  pnUic 
hearings  will  be  included  in  the 
appropriate  rulemaking  dockets  and 
evaluated  in  coniunction  with  the 
development  of  the  final  rules.  This 
notice  establishes  the  general 
procedures  set  forth  below  to  CaciKtate 
the  hearing  process;  the  Federal 
Railroad  Achninistration-specific 
hearing  will  be  conducted  under  its  own 
statulorily-mandated  procedures. 

The  following  related  documents  are 
the  subject  of  these  hearings: 

(1)  An  NPRM  on  alcohol  and  drug 
testing  procedures  issued  by  the  Office 
of  the  Secretary  and  adopted  by  each  of 
the  affiscted  DOT  agencies  in  their 
NPRMs  or  existing  rules; 

(2)  Modal-spednc  alcohol  misuse 
prevention  NPRMs  and  a  common 
preamble  issued  jointly  by  each  of  the 
five  operating  administrations  (FAA, 
FHWA.  FRA.  FTA,  and  RSPA)  issuing 
the  NPRMs  that  provides  the 
background  for  and  an  overview  of  the 
general,  common  elements  of  the 
NPRMs; 

(3)  An  FTA  NPRM  that  would  impose 
on  transit  operator  recipients  (of  Federal 
funds)  anti-drug  requiremextts  similar  to 
those  in  the  other  transportation 
industries; 

(4)  FAA.  FHWA,  FRA.  and  RSPA 
NPRMs  that  would  require  submission 
of  drug  test  results  to  each  agency's 
Management  Information  System  (the 
FTA  proposal  is  contained  in  number  3 
above);  and 

(5)  An  FiiWA  NPRM  that  proposes 
changes  to  its  existing  drug  rule  in  order 
to  conform  to  the  Act.  including 
extending  coverage  to  intrastate  truck 
and  motorcoach  operators. 

Each  hearing  will  last  2  days, 
beginning  at  8:30  a.m.  The  hearings  will 
be  conducted  in  two  successive  parts: 
(1)  A  DOT-wide  bearing  and  (2)  Modal- 
specific  hearings.  At  the  EKDT-wide 
hearing,  testimony  will  be  taken  aa  the 
common  testing  procedures  (number  1, 
above),  as  well  as  from  anyone  who 


specifically  asks  to  addraas  aU  of  the 
affected  DOT  ageocias  together.  After 
that,  the  hearing  will  split  into  separate 
rooms  to  discuss  the  operating 
aitednistratians'  specific  alcohol,  drug 
and  management  information  system 
proposals.  Those  who  would  be  snlqect 
to  more  than  one  rule  may  testify  at 
more  than  one  of  the  applicable 
operating  administration  hearings,  and 
we  will  attempt  to  schedule  speaking 
times  to  fecilitate  this. 

There  will  be  a  morning  and 
afiemoon  break  as  well  as  a  break  for 
lunch.  Seating  will  be  restricted  by 
available  room  size  and  wilt  be  made 
availabia  on  a  first-come- first-served 
basis,  with  some  seats  reserved  for 
scheduled  speakers.  For  those  who 
cannot  attend,  a  tape-recording, 
transcript,  or  other  record  of  the 
hearings  will  be  available  in  the 
rulemaking  dockets  after  the  hearii^. 
Individnals  who  wish  to  speak  at  one  of 
the  hearings  should  notify  the 
Department  no  later  than  February  17, 
1993.  for  the  Washington.  DC  hearing 
and  February  22,  1993,  for  the  Chicago 
and  San  Francisco  hearings;  tbey  should 
(1)  specify  the  hearing  at  which  they 
wish  to  speak.  (2)  the  issue<s)  they  wish 
to  address,  (3)  the  posibon(s)  they  wish 
to  take  oo  that  issuers);  and  (4)  whether, 
if  mora  time  becomes  svailable.  they 
would  want  additional  time,  and,  if  so, 
how  much.  To  register,  they  should 
contact  Donna  Smith.  (202)  366-3784, 
who  will  coordinate  scheduling  ol 
testimony  with  tlie  modal 
administrations.  RegistratioB 
information  can  also  be  obtained  from 
DOT'S  Anti-Drug  Information  Center 
(ADIC)  by  modem,  1-800-225-3804;  oi 
through  automated  telephone  or  fax 
remiests.  1-80O-225-3784. 

An  individual,  whether  speaking  in  a 
personal  or  a  representative  capacity  on 
behalf  of  an  organization,  may  be 
limited  to  a  10-minute  statement  If 
possible,  when  we  confirm  a  speaker's 
time  and  place  of  testimony,  we  will 
notify  the  speaker  if  additional  time  is 
available.  The  Department  officials 
chairing  the  hearing  may  take  additional 
time  to  ask  clarifying  questions  of  the 
speakers.  Sign  and  oral  interpretation 
can  be  made  available  at  each  hearii^, 
as  well  as  an  assistive  listening  device, 
if  requested  at  the  above  numbisr  seven 
calendar  days  before  the  hearing.  The 
Department  intends  to  transcribe  the 
hearings. 

We  v.ill  try  to  accommodate  all 
speakers.  If  the  available  time  does  not 
permit  this,  speakers  generalfy  will  be 
scheduled  on  a  first-come-first-served 
basis.  However,  the  Department  reserves 
the  right  to  exdude  some  speakers  if 
necessary  to  present  a  balance  of 
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viewpoints  and  issues.  The  Department 
will  confirm  by  mail,  fax,  or  telephone 
the  time  and  place  of  each  speaker's 
testimony.  Four  calendar  days  before 
the  hearing,  a  final  schedule  of  when 
the  modal-specific  hearings  will  begin, 
and  the  specific  speakers  and  their 
scheduled  times  for  both  the  DOT-wide 
and  modal-specific  hearings  will  be 
available  firom  the  ADIC  by  modem,  1- 
800-225-3804;  or  through  automated 
telephone  or  fax  requests,  1-800-225- 
3784.  Individuals  may  be  able  to  register 
to  speak  on  the  hearing  day  at  each 
location  between  8:00  a.m.  and  8:30 
a.m.  to  the  extent  there  is  any  time 
available. 

It  would  be  appreciated  if  any 
individuals  who  wish  to  provide 
prepared  written  statements  or 
documents  at  the  hearings  would 
provide  three  copies  at  the  hearing  at 
which  the  individual  will  be  speaking 
so  that  the  panel  members  can  have  a 
copy.  All  statements  and  materials 
received  at  the  hearing  will  become  part 
of  the  appropriate  rulemaking  dockets, 

The  hearings  are  intended  to  solicit 
public  views  and  information  on  the 
proposed  rules.  Therefore,  they  will  be 
conducted  in  an  informal  and 
nonadvarsarial  manner.  Department 
officials  will  be  available  half  an  hour 
before  the  hearing  begins  in  the  main 
hearing  room  to  answer  any  questions 
about  the  rules.  If  time  permits,  written 
questions  to  be  asked  of  speakers  at  the 
hearing  may  be  submitted  by  the  public 
to  Department  officials  during  the 
testimony. 

Issued  In  Washington,  DC  on  January  29, 
1993. 

RoMlind  A.  KiM|^, 

Acting  General  Counsel 

IFR  Doc  93-2683  Filed  2-2-93;  11:44  am] 
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NATIONAL  LABOR  RELATIONS 
BOARD 

29CFR  Part  103 

Union  Dues  Regulatione 

AGENCY:  National  Labor  Relations 

Board. 

ACTION:  Notice  of  oral  argument. 

summary:  The  National  Labor  Relations 
Board  gives  notice  that  it  is  scheduling 
oral  argument  on  March  8, 15,  and  16, 
1993,  on  the  proposed  rulemaking  for 
the  implementation  of  the  United  States 
Supreme  Court's  decision  in 
Communications  Workers  of  America  v. 
Beck,  487  U.S,  735  (1988). 
DATES:  The  Board  will  hold  oral 
argument  on  March  8,  IS.  and  16, 1993. 


Persons  wishing  to  be  heard  at  the  oral 
argument  should  notify  the  Office  of  the 
Executive  Secretary  by  close  of  business 
Tuesday,  February  16, 1993.  Thereafter, 
the  Board  will  notify  interested  persons 
of  the  time  and  place  of  the  oral 
argument  and  those  who  will  be 
scheduled  to  participate  and  the  time  to 
-be  allotted  to  each  speaker. 
ADDRESSES:  Persons  wishing  to  be  heard 
at  the  oral  argument  should  notify  the 
Office  of  the  Executive  Secretary,  1717 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20570.  Telephone: 
(202)  254-9430. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
C.  Truesdale,  Executive  Secretary. 
Telephone:  (202)  254-9430. 

SUPPLEMENTARY  INFORMATION: 

Backgroimd 

The  Board's  notice  of  proposed 
rulemaking  and  original  notice  of  oral 
argument  was  pubUshed  in  the  Federal 
Register  (57  PR  43635)  on  September 
22. 1992.  The  notice  provided  that  the 
period  for  comment  ended  at  the  close 
of  business  on  October  22, 1992.  The 
notice  also  provided  that  oral  argument 
would  be  held  on  November  5, 1992.  On 
October  14. 1992,  the  Board  published 
in  the  Federal  Register  (57  FR  47023)  a 
notice  extending  the  time  for  filing 
comments  imtil  the  close  of  business  on 
Monday,  November  30, 1992,  but  also 
advised  that  it  would  adhere  to  the  date 
of  November  5, 1992,  for  the  purpose  of 
hearing  oral  argument.  Oral  argument 
was  held  on  that  date.  The  Board 
subsequently  extended  the  time  for 
filing  comments  to  the  close  of  business 
on  December  4, 1992  (57  FR  55491). 

The  Board  has  now  determined  that 
additional  oral  argument,  focused  more 
narrowly  on  specific  areas  covered  by 
the  Proposed  Rule,  will  aid  it  in  its 
formulation  of  final  rules.  Accordingly, 
the  Board  has  scheduled  additional  oral 
argument  on  the  proposed  rule  on 
March  8, 15,  and  16, 1993.  The  March 
8  session  will  focus  on  issues  raised  by 
the  notice  and  informational  provisions 
of  the  proposed  rule  contained  in 
§§  103.40(e)  103.40(f)  (1)  and  (2).  The 
March  8  argument  also  will  concern  the 
model  union  security  clause  set  forth  in 
§  103.42  and  the  Appendix  to  that 
section.  On  March  15  the  Board  will 
focus  on  the  finailcial  aspects  of  the 
proposed  rule  raised  by  $  103.41, 
including  but  not  limited  to  unit-by-unit 
accounting  and  chargeabiUty  issues. 
Finally,  the  March  16  session  will  focus 
on  the  procedural  aspects  of  the 
proposed  rule,  such  as  those  contained 
in  §§  103.40(f)  (3)  and  (4)  and  104.30(g}. 

Persons  wishing  to  be  heard  at  any  of 
these  sessions  should  notify  the  Office 


of  the  Executive  Secretary  by  close  of 
busiilbss  February  16, 1993,  and  specify 
in  which  session  or  sessions  they  wish 
to  participate.  The  Board  will  thereafter 
give  notice  of  the  time  and  place  of  the 
oral  argument,  those  persons  who  will 
be  scheduled  to  participate,  and  the 
time  periods  for  each  participant. 

Dated  Washington.  DC,  Febniary  2, 1993. 

By  direction  of  the  Board. 
John  C  Tmasdala. 
Executive  Secretary. 

[FR  Doc  93-2780  Filed  2-4-93;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Part*  502. 505. 510. 540 
pocket  No.  93-02] 

Miscellaneous  An>endments  to  Rules 
of  Practice  and  Procedure 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Maritime 
Commission  proposes  to  amend  its  rules 
of  practice  and  procedure  in  numerous 
respects.  Experience  under  these  rules 
indicates  that  several  changes  are 
desirable  to  remove  ambiguities,  to 
delete  outdated  or  extraneous 
provisions,  and  to  improve  the  efficient 
administration  of  proceedings. 
DATES:  Comments  due  March  22, 1993. 
ADDRESSES:  Send  comments  (original 
and  fifteen  copies)  to:  Joseph  C  Polking, 
Secretary,  Federal  Maritime 
Commission,  800  N.  Capitol  Street  NW., 
Washington,  DC  20573-0001,  202-523- 
5725. 

FOR  FURTHER  MFORMATION  CONTACT: 
Joseph  C  Polking,  Secretary,  Federal 
Maritime  Commission,  202-523-5725. 
SUPPLEMENTARY  MFORMATION:  The 
Commission's  Rules  of  Practice  and 
Procedure,  46  CFR  part  502.  govern 
procedures  in  proceedings  before  the 
Commission.  Experience  under  the  rules 
suggests  certain  provisions  are  either 
outdated,  unclear,  conflicting  or 
inadequate  to  achieve  their  desired 
purpose.  Additionally,  it  would  appear 
that  certain  provisions  in  parts  505  and 
540  dealing  with  assessment  and 
compromise  of  dvil  penalties  would 
more  appropriately  be  included  in  part 
502.  To  remedy  these  deficiencies,  the 
Commission  proposes  to  make  several 
revisions  to  its  rules. 

A  section-by-section  explanation  of 
the  proposed  rule  changes  follows: 

Federal  Rules  of  Civil  Procedure 

The  Commission  has  consistently 
endorsed  the  policy  of  following  the 
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Fadenl  RuIh  of  Qvil  Ptocedur*  in 
stuttiaiu  not  covwad  bv  t  specific 
CDmmiasion  rule  and  where  there  is  no 
conflict  with  administrative  law  or 
another  Commission  rule.  This  policy  is 
wen  established  in  Conmussion  cases, 
see.  e.g..  Brazilian  National  Steel  Co.  v. 
Lloyd  Bmsileiro.  21  SRR 1505. 1507- 
1508  (AL;  1983).  It  is  proposed  that  a 
new  §  502.12  be  added  which  codifies 
this  policy  in  the  Conunission's  Rules  of 
Practice  and  Procedure. 

Firms  and  Coqtoratione 

Section  502.28  currently  bars  "firms 
or  corporations"  from  practicing  before 
the  Commission  on  behalf  of  others. 
This  rule  is  confusing  in  its  application 
and  is  frequently  not  followed.  For 
example,  tariff  pi^>lishing  firms  or  filing 
agent  firms  often  represent  carriers  in 
special  docket  proceedings  and  rate 
auditors  often  represent  shippers  in 
overcharge  claim  proceedings.  It  is 
unclear  whether  the  existing  rule  is 
intended  to  bar  practice  by  such  firms 
or  corporations  when  their 
repreeentative  is  cme  who  is  admitted  to 
practice  before  the  Commission.  The 
current  i»ohibitian  appears  to  serve  no 
purpoae  and  it  is  proposed  to  be 
remfDved.  Firms  and  corporations  then 
would  be  permitted  to  represent  others, 
subject  of  coarse  to  the  requiremeDt  in 
46  CFR  502.27  that  their  representative 
is  admitted  to  practice  befns  the 
agency. 

Sectioa  10(aXl)  Complaints 

In  recoit  years  the  Commission  has 
experienced  a  marked  increase  in  the 
vtuume  of  complaints  alleging 
violations  of  section  lO(aKl)  of  the 
Shipping  Act  of  1984  ("1984  Act").  46 
U.S.Q  app.  1709(a)(1).  In  the  large 
majority  of  such  cases,  complainants 
merely  allege  that  respondent  shippers 
have  failed  to  pay  ocean  fieight  on  the 
shipments  involved,  the  respondent 
shippers  fail  to  answer  the  complaint  or 
respond  to  orders  and  notices,  and 
defeultjudgments  are  issued. 

In  a  final  interpretive  rule  issued  in 
Docket  No.  92-46,  Unpaid  Freight 
Charges,  the  Commission  has  provided 
guidance  to  persons  who  wish  to  file 
complaints  alleging  violations  of  section 
10(a)(1),  explaining  in  part: 

An  essential  tlement  of  Is«ctioa  10(aMl)l  is 
use  of  an  "unjust  or  unfair  device  or  means." 
In  the  absence  of  evidence  of  bad  feith  or 
deceit,  the  Federal  Maritime  Commission 
wiH  net  infer  an  "unjust  or  unfoir  device  or 
means"  from  the  foilure  oft  shipper  to  pay 
ocean  freight  An  "unjust  or  unfoir  device  or 
means"  could  be  infarred  where  a  shipper,  ia 
bad  faith,  induced  the  carrier  to  relinquish  its 
possessory  hen  on  the  cargo  and  to  transport 
the  caigo  witfaoul  prepaymeDt  by  the  shipper 
of  tlia  applicable  freight  dnrges. 


Undav  the  cunent  Rules  of  Practice 
and  Procedure  ("Rules'*),  46  CFR  part 
502.  however,  the  Cominission  cannot 
promptly  determine  with  reasonable 
assurance  that  the  case  properly 
involves  sectioa  10(a)(1)  and  is  therefore 
a  matter  for  the  Commission  rather  than 
the  courts  which  have  traditionally 
heard  such  cases.  Furthermore,  the 
typical  complaint  in  such  cases  fails  to 
give  respondents  adequate  notice  of  the 
true  nature  of  a  section  10(aKll 
violation,  possibly  discouraging 
respondents  from  asserting  a  valid 
defense  under  the  Shipping  AcL  Even 
though  further  proof  or  amendment  to 
the  complaint  could  be  required  by  the 
presiding  officer  under  the  present 
Rules,  such  action  consumes  time  and 
leads  to  unnecessary  delay  whidh  couUi 
have  been  avoided  had  complainants 
taken  more  care  to  identify  the  unjust  or 
unfair  device  or  means  or  the  condiict 
which  section  10(aKl)  expressly 
mentions. 

The  CoounissioD  is  therefore 
proposing  to  amend  its  Rules  applicable 
to  the  filing  of  complaints  so  as  to 
enable  presiding  officers  to  determine 
more  promptly  and  efficiently  whethu- 
such  complaints  are  proper  matters  for 
the  Commission  rather  than  the  courts. 
The  proposed  amendment  is  patterned 
after  the  corresponding  rule  9(b)  of  the 
Federal  Rules  of  Qvil  Procedure. 
("FRCP"),  governing  complaints 
alleging  fraud,  which,  by  its  nature, 
bears  some  resemblance  to  the  type  of 
conduct  which  is  prohibited  by  sectioa 
lO(aKl).  In  addition,  the  proposed 
amendment  will  aDCourage 
complainants  to  be  careful  to  frame  their 
complaints  with  particularity  as  to  the 
operative  events  by  authorizing 
presiding  officers  to  dismiss 
inadequately  drafted  complaints 
without  waiting  for  answers  or  for 
defaults.  Such  a  rule  should  help  to 
screen  out  mere  freight-collection  cases 
and  ensure  that  futvue  complaints 
invoking  section  10(a)(1)  have  proper 
jurisdictional  bases.  Since  the  dismissal 
would  normally  be  without  prejudice,  a 
complainant  having  a  legitimate  claim 
under  section  10(aMl)  could  refile  a 
properly  framed  complaint,  if  the  facts 
permitted,  so  that  the  Commission 
could  have  reasonable  assurance  of  its 
subject-matter  jurisdiction,  respondent 
would  receive  adequate  notice,  and  the 
delays  experienced  in  default  situations 
could  be  avoided. 

Counter<OBipIaints 

The  Commission  currently  has  no  rule 
permitting  or  governing  the  filing  of 
counter-complaints  in  complaint 
proceedings,  even  though  in  practice 
they  have  been  allowed.  See  A/S  Ivaraa 


V.  Uoyd  Bnsiieiro,  24  SRR  1029. 1032, 
n.7  (FMC  1988y.  The  frequency  witk 
which  such  filinge  have  been  made  hae 
been  increasing  and  often  they  fail  to 
include  a  verification,  which  is  reqoiied 
by  statute  for  complaints  before  the 
Commission.  46  U.S.C.  app.  1710.  It  is 
proposed  that  §  502.64  be  amended  to 
provide  for  the  filing  of  propwiy 
verified  counter-complaints  and 
providing  for  their  service  directly  by 
the  parties  if  authorized  by  the 
presiding  officer. 

Amendments  to  Pleadings 

Section  502.113  provides  that 
complaints  and  amendments  to 
complaints  will  be  served  by  the 
Secretary  of  the  Commission.  Sactkai 
502.70(b)  states  that  amendments  to 
pleadings  allowed  prior  to  hearing  wiU 
be  served  in  the  same  manner  as  the 
original  pleading.  These  rules  would 
seem  to  mandate  that  amended 
complaints  be  served  only  by  the 
Secntary.  In  practice,  when  amended 
complaints  are  filed,  the  complainant 
simultaneously  serves  a  copy  on 
respondents.  In  such  situations,  there 
appears  to  be  no  need  to  have  the 
complaint  re-served  by  the  Secretary, 
and  the  presiding  Administrative  Law 
Judge  ("ALJ'T  has  sometimes,  with 
agreement  of  the  parties,  waived 
application  of  the  requiremmit.  It  is 
proposed,  therefore,  to  amend 
M  502.70(b)  and  502.113  to  authorize 
the  presiding  officer  to  allow  service  of 
amended  complaints  merely  by  having 
the  filing  party  serve  respondent  or  its 
counsel  of  record. 

Bill  of  Particulars 

Section  502.71  ctmtains  provisions  for 
a  bill  of  particulars.  Under  the  FRCP, 
the  bill  of  particulars  has  been  replaced 
by  motions  for  more  definite  statement. 
FRCP  12  (e).  To  avoid  confusion  and  to 
bring  Commission  rules  more  in  line 
with  modem  Federal  practice,  §  502.71 
is  proposed  to  be  revised  to  include 
provisions  modeled  on  present  Rule 
12(e)  of  the  FRCP. 

Satisfaction  of  Complaint 

Section  502.93  contains  provisions 
relating  to  satisfaction  of  complaints. 
This  rule  is  outdated,  is  drafted  to  apply 
to  shipper  complaints  against  carriers 
only,  and  refers  to  a  nonexistent  form 
("Exhibit  No.  1  to  Subpart  D").  The  rule 
would  appear  to  be  unnecessary,  in  any 
event,  because  any  proceeding  may  be 
dismissed  by  the  presiding  officer  upon 
a  proper  showing,  and  the  requirentent 
for  seeking  dismissal  would  be  no 
different  where  the  complaint  has  been 
satisfied  than  where  any  other 
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settlement  has  been  reached.  It  is 
proposed  that  the  rule  be  removed. 

Subscription  and  Verification  of 
Documents 

Section  502.112(a)  currently  provides 
that  the  signature  of  the  attorney  or 
practitioner  on  a  filing  constitutes  a 
certificate  that  the  filer  has  read  the 
filing  and  "that  to  the  best  of  his  or  her 
knowledge,  information,  and  belief 
there  is  good  ground  to  support  it."  This 
rule  is  the  Commission's  counterpart  to 
FRCP  11,  which  now  imposes  a 
requirement  that  a  filer's  signature  on  a 
pleading  represents  that  the  filer  has 
made  reasonable  inquiry  that  the 
pleading  is  well  grounded  in  fact  and  is 
warranted  in  existing  law.  The  FRCP 
provision  imposes  a  stricter  standard  on 
the  filer  and  is  designed  to  avoid  the 
bringing  of  frivolous  actions  or  the 
submission  of  frivolous  pleadings.  It  is 
proposed  to  amend  S  502.112  to  pattern 
it  after  FRCP  11  provisions.  This 
language  in  conjunction  with  the 
current  provision  of  the  Commission's 
rule  which  subjects  violators  to 
disciplinary  action,  should  serve  to 
minimize  the  filing  of  inappropriate 
pleadings  in  Commission  proceedings. 

Section  502.112(b)  currently  requires 
that  when  filings  are  made  by  an  officer 
or  agent  of  a  party  not  represented  by 
someone  admitted  or  qualified  to 
practice  before  the  Commission,  the 
filing  either  must  (in  the  case  of  a 
corporate  part)  by  attested  under  seal  of 
the  corporation,  or  (in  the  case  of  non- 
corporate party)  be  accompanied  with  a 
power  of  attorney.  These  requirements 
have  not  been  uniformly  applied  and  do 
not  appear  to  be  necessary  inasmuch  as 
such  filings  are  otherwise  required  to  be 
sworn,  verified,  or  submitted  under 
penalty  of  perjury.  It  is  therefore 
proposed  that  this  requirement  be 
removed. 

Modem  [>ractice  in  civil  courts  and  in 
some  administrative  agencies  permits 
the  filing  of  unsworn  declarations  under 
penalty  of  perjury  in  lieu  of  requiring 
the  submission  of  sworn  or  verified 
filings.  This  is  embodied  in  the 
provisions  of  28  U.S.C  1746  which 
applies  to  any  rule,  regulation,  order  or 
requirement  made  pursuant  to  United 
States  law.  It  is  especially  appropriate  to 
permit  such  unsworn  declarations 
where  the  filing  is  executed  outside  of 
the  United  States  and  filers  are 
unfamiliar  with  United  States 
verification  requirements.  It  is  proposed 
that  a  new  paragraph  be  added  to 
§  502.112  which  permits  the  use  of 
unsworn  declarations  whenever  the 
rules  otherwise  require  a  sworn  or 
verified  filing. 


Depositiea  Upon  Oral  ExaminatiDa 

Section  502.203  contains  procedures 
for  the  taking  of  depositions  upon  oral 
examination.  It  has  been  discovered  that 
when  this  rule  was  reissued  in  19B4,  a 
portion  of  the  rule  which  required  a 
notice  of  oral  deposition  to  provide  the 
name  and  address  of  each  person  to  be 
exammed  or,  if  unknown,  a  general 
description  sufficiently  complete  to 
identify  the  person,  was  inadvertently 
omitted.  This  proposal  would  reinsert 
the  omitted  language. 

Exceptions/Appeab 

Section  502.227  includes  procedures 
for  filing  of  exceptions  to  an  ALJ's 
initial  decisions  and  appeals  of  an  ALfs 
order  of  dismissal,  and  allows  22  days 
for  their  filing.  The  rule  allows  22  days 
for  filing  of  replies  to  exceptions,  but 
allows  only  15  days  for  filing  of  replies 
to  appeals.  In  the  interest  of  consistency 
and  fairness,  the  rule  is  proposed  to  be 
amended  to  allow  22  days  for  filing  of 
replies  to  appeals. 

Attorney's  Fees 

Section  502.254  governs  proceedings 
to  determine  whether  an  award  of 
attorney's  fees  is  appropjriate  in 
particular  Commission  reparation 
proceedings.  Paragraph  (f)  of  this 
section  governs  appeals  to  the 
Commission  of  a  presiding  officer's 
award  of  attorney's  fees.  The  procedures 
for  such  appeals  are  significantly 
different  than  those  contained  in 
§  502.227  for  exceptions  and  appeals  of 
other  presiding  officer  decisions. 
Additionally,  no  provision  is  included 
for  review  of  such  awards  by  the 
Commission  on  its  own  motion  in  the 
absence  of  appeal.  It  is  proposed  that 
the  rule  be  amended  to  include  the  same 
appeal  and  review  procedures  that 
apply  luider  current  Rule  227. 

Petitions  for  Reconsideration  and 
Replies 

SectiiMi  502.261  governs  the  filing  of 
petitions  for  reconsideration  and  stay. 
Under  this  rule,  such  petitions  are 
limited  to  specific  and  narrow  grounds. 
The  rule  provides  that  "(pjetitions 
which  merely  elaborate  upon  or  repeat 
arguments  made  prior  to  the  decision  or 
order  will  not  be  received  •  •  •" 
Despite  these  restrictions,  lengthy 
petitions  are  too  frequently  filed  that 
deal  with  extraneous  matters.  The 
Federal  Rules  of  Appellate  Procedure 
limit  petitions  for  rehearing  of  a  circuit 
court  decision  to  15  pages.  It  is 
proposed  that  a  page  limitation  be 
imposed  on  such  petitions  at  the 
Commission.  Since  CommlssicHi 
decisions  and  petitions  fior 
reconsideration  of  such  dedsions  may 


involve  questions  of  evidence,  however, 
and  such  questions  may  require  more 
space  to  discuss  than  would  pure  issaes 
of  law,  the  page  limit  is  proposed  to  be 
set  at  25. 

Section  502.262  oirrently  permits 
"any  party"  to  file  a  reply  to  a  petition 
for  reconsideration.  It  is  proposed  that 
this  rule  be  amended  to  clarify  that  only 
replies  in  opposition  to  petitions  for 
reconsideration  may  be  filed.  The  filing 
of  replies  in  support  of  petitions  usually 
evokes  a  request  for  the  filing  of  a 
further  reply  to  the  reply.  AdditionaUy, 
it  is  reasonable  to  require  parties  who 
feel  aggrieved  by  a  Commission  decision 
to  timely  file  their  own  petitions  for 
reconsideration  rather  than  tagging  onto 
someone  else's  petition.  It  is  further 
proposed  that  the  same  25  page 
limitation  be  imposed  on  replies  to 
petitions  for  reconsideration. 

Civil  Penalty  Procedures 

The  Commission's  rules  on 
compromise  and  settlement  of  civil 
penalties  currently  are  contained  in  jpart 
505  of  title  46  CFR.  Because  these  rules 
are  essentially  procedural  in  nature  and 

in  part  pertain  to  proceedings     

conducted  under  part  502  of  46  CFR,  it 
is  proposed  that  they  be  relocated  and 
incorporated  as  a  new  subpart  in  part 
502.  It  is  further  proposed  that 
Appendix  A  (model  compromise 
agreement)  be  revised  to  better  reflect 
current  practice  and  that  Appendix  B 
(Example  of  Promissory  Note)  be 
deleted  because  installment  payments 
are  seldom  permitted,  and  the  presence 
of  this  appendix  leaves  the  wrong 
impression  that  the  Commission 
welcomes  them.  References  to  the  dvil 
penalty  provisions  of  section  19  of  the 
Merchant  Marine  Act,  1920,  46  U.S.C 
app.  875,  also  are  proposed  to  be  added. 

Subpart  C  of  46  CFR  part  540.  the 
•Commission's  passenger  vessel 
certification  rules,  also  contains 
provisions  governing  civil  penahies. 
viz.,  for  violations  of  Public  Law  8^ 
777.  Confusion  has  resulted,  however, 
from  those  provisions  being  separated 
from,  and  sometimes  conflicting  with, 
part  505.  Accordingly,  it  is  proposed 
that  subpart  C  of  part  540  be  removed 
and  that  the  new  subpart  of  part  502  be 
amended  to  reflect  that  its  procedures 
also  govern  civil  penalties  for  violations 
of  Public  Uw  89-777. 

Although  the  Commission,  as  an 
independent  regulatory  agency,  is  not 
subject  to  Executive  Order  12291,  dated 
February  17, 1981,  it  nonetheless  has 
reviewed  the  rule  in  terms  of  this  Order 
and  has  determined  that  this  rule  is  not 
a  "major  rule"  as  defined  in  Executive 
Order  12291  because  it  will  not  result 
in: 
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(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal,  State,  or  hxa]  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovations,  or  on  the 
abihty  of  United  States-based 
enterprises  to  com{>ete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Federal  Maritime  Commission 
certifies,  pursuant  to  ."section  605(b)  of 
the  Regulatory  Flexibility  Act,  5  U.S.C 
605(n),  that  because  this  rule  deals  only 
with  agency  practice  and  procedure,  it 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  including  small  businesses, 
small  organi2ational  units  and  small 
izovemment  jurisdictions. 

List  of  Subjects 

46  CFH  Part  502 

Administrative  practice  and 
procedure,  Claims,  Equal  access  to 
justice.  Investigations,  Lawyers, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  505 

Administrative  practice  and 
procedure.  Maritime  carriers.  Penalties. 

46  CFR  Part  5  JO 

Freight  forwarders.  Maritime  carriers, 
Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

46  CFR  Part  540 

Insurance,  Maritime  carriers. 
Reporting  and  recordkeeping 
requirements.  Surety  bonds. 

Therefore,  notice  is  hereby  given  that 
the  Commission  proposes  to  amend       « 
parts  502,  505,  510  and  540  of  title  46 
CFR  as  follows: 

FART  502— RULES  OF  PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  502 
is  revised  to  read  as  follows: 

Authority:  S  U.S.C  S04,  551,  552,  553,  559; 
12  U.S.C  1141j(a);  18  U.S.C  207;  26  U.S.C 
501(c)(3):  28  U.S.C  2112(a);  46  U.S.C  app. 
817.  820,  821,  826.  841a,  1114(b),  1705, 
1707-1711. 1713-1716;  B.0. 11222  of  May  8, 
1965  (30  FR  6499);  21  U.S.C  853a:  and  Pub. 
L  8^777  (46  U.S.C  app.  81 7d.  81 7e). 

2.  A  new  §  502.12  is  added  to  subpart 
A  reading  as  follows: 

1502.12    AppNcabWty  of  Federal  Rules  of 
CivH  Procedure. 

In  proceedings  under  this  part,  for 
situations  which  are  not  covered  by  a 


specific  Commission  rule,  the  Federal 
Rules  of  Civil  Procedure  will  be 
followed  to  the  extent  that  they  are 
consistent  with  sound  administrative 
practice. 

S  502.28    [RMnoved] 

3.  Section  502.28  is  removed. 

4.  Section  502  62  is  amended  by 
redesignating  paragraphs  (b)  through  (g) 
as  paragraphs  (c)  through  (b)  and  by 
adding  a  new  paragraph  (b),  to  read  as 
follows: 

S  502.62    Complaints  and  tee. 

•        •        •         *        * 

(b)  In  all  averments  of  violations  of 
section  10(a)(1),  the  circumstances 
constituting  such  violations  shall  be 
stated  with  particularity.  In  the  event 
that  the  complaint  fails  to  specify  the 
circumstances,  as  required  by  this 
paragraph,  the  presiding  officer  may 
dismiss  the  complaint  at  any  time 
whether  or  not  an  answer  has  been  filed. 
A  complaint  which  merely  alleges  that 
respondent  has  failed  to  pay  ocean 
freight  bills  without  alleging  conduct 
that  violates  section  10(a)(1)  will  be 
deemed  not  to  have  complied  with  this 
paragraph.  For  a  discussion  of  an 
essential  element  of  this  offiense  and  the 
evidence  necessary  to  satisfy  it, 
reference  should  be  had  to  the  Federal 
Maritime  Commission  Interpretation  set 
forth  at  §  571.2  of  this  chapter. 

5.  Section  502.64  is  amended  to  revise 
the  section  title  and  to  add  a  new 
paragraph  (d)  reading  as  follows; 

S  502.64    Answer  to  complaint;  counter^ 
complaint 


(d)  In  addition  to  filing  an  answer  to 
a  complaint,  respondent  may  file  a 
counter-complaint  alleging  violations  of 
the  Shipping  Acts  within  the 
jurisdiction  of  the  Commission.  The 
filing  of  counter-complaints  and 
answers  to  counter-complaints  is 
governed  by  the  rules  and  requirements 
of  §  502.62  (excluding  fees)  and  of  this 
section  for  the  filing  of  complaints  and 
answers.  Counter-complaints  may  be 
served  directly  by  the  parties  if 
authorized  by  the  presiding  officer. 

6.  Section  502.70  is  amended  by 
revising  the  last  sentence  of  paragraph 
(b)  to  read  as  follows: 

S  502.70    Amendments  or  supplements  to 
pleadings. 

(a)*  •  • 

(b)  *  "  •  .  Amendments  or 
supplements  allowed  prior  to  hearing 
will  be  served  in  the  same  manner  as 
the  original  pleading,  except  that  the 
presiding  officer  may  authorize  the 


service  of  amended  complaints  directly 
by  the  parties  rather  than  by  the 
Secretary  of  the  Commission. 

•  .     *'       •        •        • 

7.  Section  502.71  is  revised  to  read  as 
follows: 

§  502.71    Mottorts  for  more  deftnlte 
statements. 

If  a  pleading  (including  a  comp)aii>t 
or  cross  complaint  filed  pursuant  to 
§  502  62  or  §  502.64)  to  which  a 
responsive  pleading  is  permitted  is  so 
vague  or  ambiguous  that  a  party  cannot 
reasonably  be  required  to  frame  a 
responsive  pleading,  the  party  may 
move  for  a  more  definite  statement 
before  interposing  a  responsive 
pleading.  The  motion  shall  be  filed 
within  15  days  of  the  pleading  and  shall 
point  out  the  defects  complained  of  and 
the  details  desired.  If  the  motion  is 
granted  and  the  order  of  the  presiding 
officer  is  not  obeyed  within  10  days 
after  service  of  the  order  or  within  such 
time  as  the  presiding  oflicer  may  fix,  the 
presiding  officer  may  strike  the  pleading 
to  which  the  motion  was  directed  or 
make  such  order  as  is  deemed  just.  If  the 
motion  is  disallowed,  the  time  for 
responding  to  the  pleading  shall  be 
extended  to  a  date  10  days  after  service 
of  the  notice  of  disallowance. 

§502.33    [Removed] 

8.  Section  502.93  is  removed. 

9.  Section  502. 1T2  is  amended  by 
revising  the  third  sentence  of  paragraph 
(a)  and  by  adding  a  new  paragraph  (c) 
to  read  as  set  forth  below;  and  is  further 
amended  by  removing  the  last  sentence 
of  paragraph  (b). 

$  502.1 1 2    Sutwcription  and  verification  of 
documents. 

(a)  *  *  *  .  The  signature  of  a  person 
admitted  or  qualified  to  practice  before 
the  Commission  constitutes  a  certificate 
by  the  signer  that  the  signer  has  read  the 
pleading,  document  or  paper;  that  the 
signer  is  authorized  to  file  it;  that  to  the 
best  of  the  signer's  knowledge, 
information,  and  belief  formed  after 
reasonable  inquiry  the  filing  is  well 
grounded  in  fact  and  is  warranted  by 
existing  law  or  a  good  faith  argument  for 
the  extension,  modification,  or  reversal 
of  existing  law;  and  that  it  is  not 
interposed  for  any  improper  purpose, 
such  as  to  harass  or  to  cause 
unnecessary  delay  or  needless  increase 
in  the  cost  of  litigation.  *  *  • 

(c)  Wherever,  under  any  rules  of  this 
part,  any  matter  is  required  or  permitted 
to  be  supported,  evidenced,  established, 
or  proved  by  the  sworn  declaration, 
verification,  certificate,  statement,  oath, 
or  affidavit,  in  writing  of  the  person 
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making  the  same  (other  than  a 
deposition  under  §  502.203  or 
§  502.204).  such  matter  may,  with  like 
force  and  effect,  be  supported, 
evidenced,  established,  or  proved  by  the 
unsworn  declaration,  certificate, 
verification  or  statement,  in  writing  of 
such  person  which  is  subscribed  by 
such  person,  as  true  under  penalty  of 
perjury,  in  substantially  the  ((blowing 

(1)  If  executed  without  the  United 
States:  "I  declare  (or  certify,  verify,  or 
state)  under  penalty  of  perjury  imder  the 
laws  of  the  United  States  of  America 
that  the  foregoing  is  true  and  correct" 

(2)  If  executed  within  the  United 
States,  its  territories,  possessions,  or 
commonwealths:  "I  declare  (or  certify, 
verify,  or  ^ate)  under  penalty  of  perjury 
that  the  foregoing  is  true  and  correct" 

10.  The  first  sentence  of  §  502.113  is 
revised  to  read  as  follows: 

§502.113    Servie«lnrth«Coinmi««ion. 

Complaints  filed  pursuant  to  §  502.62, 
amendments  to  complaints  (unless 
otherwise  authorized  by  the  presiding 
officer  pursuant  to  §  502.70(b)).  and 
complainant's  memoranda  filed  in 
shortened  procedure  cases  will  be 
served  by  the  Secretary  of  the 
Commission.  •   •  • 


({)  In  cases  where  the  presiding  officer 
issues  an  award  order,  appeal  of  that 
order  and  Commission  review  of  that 
order  in  the  absence  of  appeal  shall  be 
governed  by  the  procediires  of  §  502.227 
of  his  part  (Rule  254) 

14.  Section  502.261  is  amended  by 
revising  the  second  sentence  of 
paragr^h  (a)  to  read  as  {blkxws: 

f  502.261    PMiMons  for  reconaidaration  and 
stay. 

(a)  '  *  *  Such  petition  shall  be 
limited  to  25  pages  in  length  and  shall 
be  served  in  conformity  with  the 
reyiirements  of  subpart  H  of  this  part 


11.  Section  502.203  is  amended  by 
revising  the  second  sentence  of 
paragraph  (a)(1)  to  read  as  follows: 

$502,203    DepoeMons  upon  oral 

•xamination. 

(a)  Notice  of  exaialnation.  (1)  •  •  • 
The  Notice  shall  state  the  time  tod 
place  for  taking  the  deposition  and  the 
name  and  address  of  each  person  to  be 
examined,  if  kiu>wn,  and,  if  the  name  is 
not  known,  a  general  description 
sufficient  to  identify  the  person  or  the 
particular  class  or  group  to  which  the 
person  belongs.  •  •  • 

12.  Section  502.227  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

S  502.227    Exceptions  to  decision  or  orders 
of  adminMrative  law  fudges;  replies 
therato;  and  review  of  decisions  or  orders 
of  diainiasal  by  Commission. 

(bKD  *  •  • 

(2)  Any  adverse  party  may  file  and 
serve  a  reply  to  an  appeal  under  this 
paragraph  within  twenty-two  (22)  days 
after  the  appeal  is  served. 

13.  Section  502.254  is  amended  by 
revising  paragraph  (f)  to  read  as  follows: 

S  502.254    Attorney's  fees  in  reparation 
procee<fings. 


15.  Section  502.262  is  revised  to  reed 
as  follows: 

1502.262    Reply  to  pettion  for 
reconsrdsration  or  stay. 

Any  party  may  file  a  reply  in 
opposition  to  a  petition  for 
reconsideration  or  stay  within  fifteen 
(15)  days  after  the  date  of  service^of  the 
petition  in  accordance  with  §  502.74. 

The  reply  shall  be  limited  to  25  pages 
in  length  and  shall  be  served  in 
conformity  with  subpart  H  of  this  part. 
(Rule  262.) 

16.  Subpart  W — ^Paperwork  Reduction 
Act  is  redesignated  as  Subpart  X. 

PART  SOS-COMPROMISE, 
ASSESSMENT,  SETTLEMENT  AND 
COLLECTION  OF  CIVIL  PENALTIES 

17.  Part  505  of  chapter  IV.  title  46 
CFR,  is  redesignated  as  subpart  W  of 
part  502.  and  is  revised  to  read  as 
follows: 

Subpart  W— Compromise,  Asssesmsnt, 
Mitigation,  SetUemenI,  and  CoOectian  of 

CMtPenaltiM 

502.601  Purpose  and  scope. 

502.602  D^nitioos. 

502.603  Assessment  of  civil  penalties; 
Procedure;  criteria  Sor  determining 
amount;  limitatioos;  relation  to 
compromise. 

502.604  Compromise  of  penalties:  Relation 
to  assessment  proceedings. 

502.605  Payment  of  penalty:  Method; 
default. 

Appendix  A — Example  of  Comprwaiaa 
Agreement  To  Be  Used  Under  46  CFR 
502.604 

Subpart  W— Compromise, 
Assessment,  Mitigation,  Settlement, 
and  Collection  of  CivH  PenaHies 

S  502.601    Purpose  and  scope. 

The  {mrpose  of  this  subpart  is  to 
implement  the  statutory  provisions  of 
section  32  of  the  Shipping  Act,  1916, 
section  19  of  the  Merchant  Marine  Act, 


1920,  section  13  of  the  Shipping  Act  of 
1984,  and  sections  2(c)  and  3(c)  of 
Public  Law  89-777  by  establishing  rules 
and  regulations  governing  the 
compromise,  assessment,  settlement  and 
coHectioB  of  civil  penalties  arising 
under  certain  designated  provisions  ctf 
the  Shipping  Act.  1916,  the  Merchant 
Marine  Act  1920,  the  Intercoaslal 
Shipping  Act  1933,  the  Shipping  Act  of 
19a4.  Public  Law  89-777,  and/or  any 
order,  rule  or  regulation  (except  for    . 
procedural  rules  and  regulations 
contained  in  this  pari)  issued  or  made 
by  the  Commission  in  the  exercise  of  its 
powers,  duties  and  functions  under 
those  statutes. 

{502.602    DefkiWone. 

For  the  purposes  of  this  subpart; 

(a)  Assessment  means  the  imposition 
of  a  civil  penalty  by  order  of  the 
Commission  after  a  formal  docketed 
proceeding. 

(b)  Commission  means  the  Federal 
Maritime  Commission. 

(c)  Compromise  means  the  process 
vfhereby  a  civil  penalty  for  a  violation 
is  agreed  upon  by  the  respondent  and 
the  Commission  outside  of  a  formal, 
docketed  proceeding. 

(d)  Mitigation  means  the  reduction,  in 
whole  or  in  part,  of  the  amount  of  a  dvil 
{>enalty. 

(e)  Person  indudes  individuals, 
corporations,  partnerships,  and 
associations  existing  under  or 
authorized  by  the  laws  of  the  United 
States  or  of  a  foreign  country. 

(f)  Respondent  means  any  person 
charged  with  a  violation. 

(g)  Settlement  means  the  process 
whereby  a  civil  penalty  or  other 
disposition  of  the  case  for  a  violation  ii 
agreed  to  in  a  formal,  docketed 
proceeding  instituted  by  order  of  the 
Commission. 

(h)  Violation  includes  any  violation  of 
sections  14  through  21  (except  section 
16  First  and  Third)  of  the  Shipping  Act 
1916;  sections  19(6)(d),  19(7)(d)  and 
19(11)  of  the  Merchant  Marine  Act, 
1920;  section  2  of  the  Intercoaslal 
Shipping  Act.  1933;  any  provision  of  the 
Shipping  Act  of  1984;  sections  2  and  3 
of  Public  Law  89-777;  and/ or  any  order, 
rule  or  regulation  (except  for  procedinal 
rules  and  regulations  contained  in  this 
part)  issued  or  made  by  the  Commission 
in  the  exercise  of  its  powers,  duties  and 
functions  under  the  Shipping  Act,  1916, 
the  Merchant  Marine  Act,  1920,  the 
Intercoastal  Shipping  Act,  1933,  the 
Shipping  Act  of  1984,  or  Public  Law  8^ 
777. 

(i)  Words  in  the  plural  form  shall 
include  the  singular  and  vice  versa;  and 
words  importing  the  masculine  gender 
shall  include  the  feminine  and  vice 
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versa.  The  terms  "includes"  and 
"including"  do  not  exclude  matters  not 
listed  but  which  are  in  the  same  general 
class.  The  word  "and"  includes  "or", 
except  where  specifically  stated  or 
where  the  context  requires  otherwise. 

$502,603    Aeeewement  el  dvH  peoaW— : 
Procedure;  criteria  for  determining  amount; 
Nmitattone;  relation  to  eompromlsa. 

(a)  Procedure  for  assessment  of 
penalty.  The  Commission  may  assess  a 
civil  penalty  only  after  notice  and 
opportunity  for  hearing.  Gvil  penalty 
assessment  proceedings,  including 
settlement  negotiations,  shall  be 
governed  by  the  Commission's  Rules  of 
Practice  and  Procediue  in  this  part.  All 
settlements  must  be  approved  by  the 
Presiding  Officer.  The  full  text  of  any 
settlement  must  be  included  in  the  final 
order  of  the  Commission. 

(b)  Criteria  for  determining  amount  of 
penalty.  In  determining  the  amount  of 
any  penalties  assessed,  the  Commission 
shall  take  into  account  the  nature, 
circumstances,  extent  and  gravity  of  the 
violation  committed  and  the  policies  for 
deterrence  and  future  compliance  with 
the  Commission's  rules  and  regulations 
and  the  applicable  statutes.  The 
Commission  shall  also  consider  the 
respondent's  degree  of  culpability, 
history  of  prior  offenses,  ability  to  pay 
and  such  other  matters  as  justice 
requires. 

jc)  Limitations;  nhtion  to 
compromise.  When  the  Commission,  in 
its  discretion,  determines  that  policy, 
justice  or  other  circumstances  warrant, 
a  civil  penalty  assessment  proceeding 
may  be  instituted  at  any  time  for  any 
violation  which  occurred  within  five 
years  prior  to  the  issuance  of  the  order 
of  investigation.  Such  proceeding  may 
also  be  instituted  at  any  time  after  the 
initiation  of  informal  compromise 
procedures,  except  where  a  compromise 
agreement  for  the  same  violations  under 
the  compromise  procedures  has  become 
effective  under  §  502.604(e). 

1 502.604    Compromisa  of  penaltiea: 
Raiation  to  aaaaaamant  proceedinga. 

(a)  Scope.  Except  in  pending  dvil 
penalty  assessment  proceedings 
provided  for  in  §  502.603  the 
Commission,  when  it  has  reason  to 
believe  a  violation  has  occurred,  may 
invoke  the  informal  compromise 
procedures  of  this  section. 

(b)  Notice.  When  the  Commission 
considers  it  appropriate  to  afford  an 
opportunity  for  the  compromise  of  a 
civil  penalty,  it  will,  except  when 
otherwise  authorized  by  the 
Commission,  or  where  circumstances 
render  it  unnecessary,  send  a  registered 
or  certified  Notice  and  Demand  Letter 


("NDL")  to  the  respondent.  The  NDL 
will  describe  specific  violation(s)  on 
which  the  claim  is  based,  including  the 
particular  facts,  dates  and  other 
elements  necessary  for  the  respondent 
to  identify  the  specific  conduct 
constituting  the  alleged  violation;  the 
amount  of  the  penalty  demanded;  and 
the  names  of  Commission  personnel 
with  whom  the  demand  may  be 
discussed,  if  the  person  desires  to 
compromise  the  penalty.  The  NDL  also 
will  state  the  deadlines  for  the 
institution  and  completion  of 
compromise  negotiations  and  the 
consequences  of  failure  to  compromise. 

(c)  Bequest  for  compromise.  Any 
person  receiving  an  NDL  provided  for  in 
paragraph  (b)  of  this  section  may,  within 
the  time  specified,  deny  the  violation,  or 
submit  matters  explaining,  mitigating  or 
showing  extenuating  circumstances,  as 
well  as  make  voluntary  disclosures  of 
information  and  documents. 

(d)  Criteria  for  compromise.  In 
addition  to  the  factors  set  forth  in 

§  502.603(b),  in  compromising  a  penalty 
claim,  the  Commission  may  consider 
litigative  probabilities,  the  cost  of 
collecting  the  claim  and  enforcement 
policy. 

(e)  Disposition  of  claims  in 
compromise  procedures.  (1)  When  a 
penalty  is  compromised  and  the 
respondent  agrees  to  settle  for  that 
amount,  a  compromise  agreement  shall 
be  executed.  (One  example  of  such 
compromise  agreement  is  set  forth  as 
Appendix  A  to  this  subpart.)  This 
agreement,  after  reciting  the  nature  of 
the  claim,  will  include  a  statement 
evidencing  the  respondent's  agreement 
to  the  compromise  of  the  Commission's 
penalty  claim  for  the  amount  set  forth 
in  the  agreement  and  will  also  embody 
an  approval  and  acceptance  provision 
which  is  to  be  signed  by  the  appropriate 
Commission  official.  Upon  compromise 
of  the  penalty  in  the  agreed  amount,  a 
duplicate  original  of  the  executed 
agreement  shall  be  furnished  to  the 
respondent. 

(2)  Upon  completion  of  the 
compromise,  the  Commission  may  issue 
a  public  notice  thereof,  the  terms  and 
language  of  which  are  not  subject  to 
negotiation. 

(f)  Relation  to  assessment 
proceedings.  Except  by  order  of  the 
Commission,  no  compromise  procedure 
shall  be  initiated  or  continued  after 
institution  of  a  Commission  assessment 
proceeding  directed  to  the  same 
violations.  Any  offer  of  compromise 
submitted  by  the  re^ondent  pursuant 
to  this  section  shall  be  deemed  to  have 
been  furnished  by  the  respondent 
without  prejudice  and  shall  not  be  used 


against  the  respondent  in  any 
proceeding. 

(g)  Delegation  of  ccanpromise 
authority.  The  compromise  authority  set 
forth  in  this  subpart  is  delegated  to  tlie 
Director,  Biueau  of  Hearing  Counsel. 


S  502.605 
default 


Payment  of  penalty:  Method; 


(a)  Method.  Payment  of  penalties  by 
the  respondent  is  to  be  made  as  follows: 

(1)  By  bank  cashier's  check  or  other 
instrument  acceptable  to  the 
Commission: 

(2)  Upon  execution  of  a  promissory 
note  containing  a  confess-judgment 
agreement,  by  periodic  regular 
installments,  with  interest  where 
appropriate,  by  bank  cashier's  check  cr 
other  instrument  acceptable  to  the 
Commission;  or 

(3)  By  combination  of  the  above 
alternatives. 

(b)  All  checks  or  other  instruments 
submitted  in  payment  of  claims  shall  be 
made  payable  to  the  Federal  Maritime 
Commission. 

(c)  Default  in  payment.  Where  a 
respondent  fails  or  refuses  to  pay  a 
penalty  properly  assessed  under 

§  502.603,  or  compromised  and  agreed 
to  under  §  502.604,  appropriate 
collection  efforts  will  be  made  by  the 
Commission,  including,  but  not  limited 
to.  referral  to  the  Department  of  justice 
for  collection.  Where  such  defaulting 
respondent  is  a  licensed  freight 
forwarder,  such  default  also  may  be 
grounds  for  revocation  or  suspension  of 
the  respondent's  license,  after  notice 
and  opportunity  for  hearing,  unless 
such  notice  and  hearing  have  been 
waived  by  the  respondent  in  writing. 

Appendix  A  to  Subpart  W— Example  of 
Compromise  Agreenient 

Compromise  Agreement 

FMC  File  No. 

This  Agreement  is  entered  into  l>etween: 

(1)  The  Federal  Maritime  Commission, 
hereinafter  referred  to  as  Commission,  and 

(2) ,  hereinafter  referred  to  as 

Respondent. 

Whereas,  the  Commission  is  constderiog 
the  institution  of  an  assessment  proceeding 
against  Respondent  for  the  recovery  of  civil 
penalties  provided  under  the  (appropriate 
statute],  for  alleged  violations  of  section 


Whereas,  this  course  of  action  it  the  result 
of  practices  believed  by  the  Comznission  to 
have  been  engaged  in  by  Respondent,  to  wit: 

(General  description  of  practices  and  dates  or 
time  period  involved) 

Whereas,  the  Commission  has  authority 
under  the  Shipping  Act  of  1964  and  the 
Shipping  Act,  1016,  to  compromise  and 
collect  civil  penalties:  and. 


Whereas.  Respondent  has  terminated  the 
practices  which  are  the  basis  for  the 
allegations  of  violation  set  forth  herein,  and 
has  instituted  and  indicated  its  willingness  to 
maintain  measures  designed  to  eliminate 
these  practices  by  Respondent,  its  officers, 
directors  or  employees. 

Now  Therefore,  in  consideration  of  the 
premises  herein,  and  in  compromise  of  all 
civil  penalties  arising  from  the  alleged 
violations,  Res{>ondent  and  the  Commission 
hereby  agree  upon  the  following  terms  and 
conditions  of  compromise  and  settlement: 

1.  Respondent  shall  make  a  monetary 
payment  to  the  Commission  herewith,  by 
bank  cashier's  check,  in  the  total  amount  of 
$ . 

2.  Upon  acceptance  in  writing  of  this 
Agreement  by  the  Director  of  the  Bureau  of 
Hearing  Coimsel  of  the  Commission,  this 
instrument  shall  forever  bar  the 
commencement  or  institution  of  any 
assessment  proceeding  or  other  claim  for 
recovery  of  civil  penalties  from  the 
Respondent  arising  from  the  alleged 
violations  set  forth  above. 

3.  It  is  e)q>ressly  understood  and  agreed 
that  this  Agreement  is  not,  and  is  not  to  be 
construed  as,  an  admission  by  Respondent  to 
the  alleged  violations  set  forth  above. 

(Respondent's  Name)     — ^ 

By:  

Title:  

Date: 


Approval  and  Acceptance 

The  above  terms,  conditions  and 
consideration  are  hereby  approved  and 
accepted: 

By  the  Federal  Maritime  Commission: 

Director.  Bureau  of  Hearing  Counsel 
Date: 

PART  SIO-UCENSINQ  OF  OCEAN 
FREIGHT  FORWARDERS 

18.  The  authority  citation  for  part  510 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553,  46  U.S.C.  app. 
1702, 1707. 1709, 1710, 1712, 1714, 1716  and 
1718;  21  U.S.C  853a. 

19.  The  references  to  "part  505"  in 
§§  510.15  and  510.16(a)(5)  and  (b)  are 
revised  to  read  "subpart  W  of  part  502." 

PART  540— SECURITY  FOR  THE 
PROTECTION  OF  THE  PUBUC 

20.  The  authority  citation  for  part  540 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552.  553;  sees.  2  and 
3,  Public  Law  89-777,  80  Stat.  1356-1358  (46 
U.S.C  app.  817e,  817d);  sec.  43  of  the 
Shipping  Act,  1916  (46  U.S.C  app.  841a); 
sec  17  of  the  Shipping  Act  of  1984  (46  U.S.C 
app.  1716). 

21.  The  heading  of  Subpart  C  of  Part 
540  is  revised  to  read: 


Subpart  C— General 

22.  Sections  540.30  through  540.36 
and  Appendices  A  and  B  to  subpart  C 
are  removed. 

By  the  Commission. 
Joseph  C  Polking, 
Secretary. 
(FR  Doc.  93-2693  Filed  2-4-93;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  15  and  76 

[ET  Docket  Na  93-7;  FCC  93-30] 

Implementation  of  Section  17  of  the 
Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992; 
Compatibility  Between  Cable  Systems 
and  Consumer  Electronics  Equipment 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  Inquiry. 

SUMMARY:  The  Commission  seeks  to 
obtain  information  regarding  means  of 
assuring  compatibility  between 
consumer  electronics  equipment  and 
cable  systems,  as  required  by  the  section 
17  of  the  Cable  Television  Consumer 
Protection  and  Competition  Act  of  1992. 
The  information  obtained  through  this 
inquiry  will  form  the  basis  for  a  report 
to  Congress  and  subsequent  rule  making 
to  develop  appropriate  rules  to 
implement  the  provisions  of  section  17. 
DATES:  Comments  must  be  submitted  on 
or  before  March  22,  1993,  and  reply 
comments  on  or  before  April  21,  1993. 
ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street.  NW.. 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Bruce  Franca  (202-632-7060)  or  Alan 
Stillwell  (202-653-8162).  Office  of 
Engineering  and  Technology. 
SUPPL£MENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Inquiry  in  ET  Docket  No.  93-7.  FCC  93- 
30,  adopted  January  14, 1993  and 
released  January  29, 1993.  The  full  text 
of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (room  230).  1919  M  Street.  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  also  may  be  purchased 
from  the  Commission's  duplicating 
contractor,  International  Transcription 
Service.  1990  M  Street.  NW., 
Washington.  DC  20036.  (202)  452-1422. 

Summary  of  the  Notice  of  Inquiry 

1.  Section  17  of  the  Cable  Television 
Consumer  Protection  and  Competition 


Act  of  1992  (1992  Cable  Act)  requires 
that  the  Commission,  in  consultation 
with  representatives  of  the  cable  and 
consumer  electronics  industries,  report 
to  Congress  within  one  year  of  the 
enactment  of  the  legislation,  e.g. 
October  5, 1994,  on  means  of  assuring 
compatibility  between  consumer  TV 
equipment  and  cable  systems, 
consistent  with  the  need  to  prevent  theft 
of  cable  service.  The  legislation  further 
provides  that  within  180  days  of  that 
report,  the  Commission  must  issue 
regulations  to  ensure  compatibility 
between  consumer  equipment  and  cable 
systems.  The  goal  of  section  17  is  to 
ensure  that  cable  subscribers  will  be 
able  to  enjoy  the  full  beneHts  and 
functions  of  their  television  receivers 
and  VCRs  when  receiving  cable  service. 

2.  Problems  between  cable  systems 
and  consumer  TV  equipment  generally 
tend  to  arise  from  conflicts  between  new 
features  in  consumer  television 
equipment  and  the  techniques  used  by 
cable  systems  to  address  security  and 
other  technical  operating 
considerations.  Examples  of  TV  receiver 
features  a^ected  by  cable  operating 
methods  and  devices  include  functions 
that  permit  the  subscriber: 

— ^To  watch  a  program  on  one  channel 
while  simultaneously  recording  a 
program  on  another  channel; 

— ^To  record  two  programs  that  appear 
on  diff^erent  channels;  or. 

— ^To  use  advanced  features  such  as 
picture  in  picture. 

3.  In  this  first  phase  of  the 
Commission's  implementation  of 
section  17,  the  Notice  of  Inquiry 
(Notice)  seeks  information  on  the  nature 
and  extent  of  the  compatibility  problem 
between  cable  systems  and  consumer 
equipment.  The  Notice  asks  questions 
on  the  nature  of  the  various  features 
incorporated  in  consumer  TV  receivers 
and  VCRs  that  can  be  affected  by  the 
manner  in  which  cable  service  is 
delivered  and  the  definition  of  a  "cable 
ready"  unit.  It  also  seeks  information  on 
cable  operating  technologies  and 
practices  and  cable  devices  such  as 
converters  and  remote  control  units  that 
can  affect  the  operation  of  consumer 
equipment.  In  examining  these  issues, 
the  Notice  requests  comment  on 
alternative  approaches  available  to  cable 
operators  for  protecting  against 
unauthorized  reception  of  their  service. 
It  further  seeks  information  and 
suggestions  regarding  possible 
alternative  regulatory  approaches  for 
ensuring  compatibility  that  will 
minimize  costs  for  cable  operators, 
consumer  electronics  manufacturers  and 
consumers. 
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4.  In  addition  to  raquasting 
infionnAtion  relating  to  the  cunent 
situation,  the  Notice  asks  questions  oo 
likely  future  developments  in  consumer 
and  cable  system  equipment  that  could 
affect  compatibility.  It  also  indicates 
that  the  Commission  intends  to  consult 
with  representatives  of  the  cable  and 
consumer  electronics  industries  and 
will  also  consult  with  other  parties,  as 
appropriate,  in  developing  this 
inurmation. 

5.  Pursuant  to  applicable  procedures 
set  forth  in  §§  1.415  and  1.419  of  the 
Commission's  rules.  47  CFR  1.415  and 
1.419.  interested  parties  may  file 
comments  on  or  before  March  22. 1993, 
and  r^Iy  comments  on  or  before  April 
21. 1993.  All  relevant  and  timely 
comments  will  be  considered  by  the 
Commission  before  taking  further  action 
in  this  proceeding.  To  file  formally  in 
this  proceeding,  participants  must  file 
an  original  and  four  copies  of  all 
comments,  reply  comment  and 
supporting  comments.  If  participants 
want  each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  an 
original  and  nine  copies  must  be  filed. 
Comments  and  reply  comments  should 
be  sent  to  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  E)C  20554.  Comments  and 
reply  comments  vrill  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  (room  239)  of  the  Federal 
Communications  Commission,  1991  M 
Street.  NW.,  Washington.  DC  20554. 

ListofSubjacta 

47CFPPartl5 

Communications  equipment. 
Television  receivers,  TV  interface 
devices. 

47  CFR  Part  76 

Cable  television. 
Fedwal  Ccnununications  Commission. 
DooiM  E.  Saaicy, 
Secretary. 
|FR  Doc.  93-2681  Filed  2-4-^:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
AdmMstralion 

49  CFR  Part  571 

[DoclMt  No.  t»-«S;  Notice  2} 

Federal  Motor  Vehicle  Safely 
Standarde;  Fuel  System  Megrlly 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHT^AJ.  DOT. 


ACTKM:  Request  for  comments;  notice  to 
extend  comment  period. 

SUMMARY:  In  response  to  a  petition  by 
Nissan,  this  notice  extends  the  comment 
period  for  a  notice  requesting 
information  about  whether  NHTSA 
should  initiate  rulemaking  to  upgrade 
Federal  Motor  Vehicle  Safety  Standard 
No.  301,  Fuel  System  bitegrity.  NHTSA 
believes  that  commenters  need  mta« 
time  to  formulate  their  responses  given 
that  the  agency  has  recently  issued  a 
series  of  important  rulemaking  notices 
that  request  comments  within  the  same 
time  period.  An  extension  of  the 
comment  {>eriod  will  allow  commenters 
more  time  to  better  address  the  areas 
covered  in  the  notice.  Accordingly,  the 
agency  has  decided  to  extend  the 
comment  period  from  February  12, 1993 
to  March  5, 1993. 

DATES:  Comments  on  the  request  for 
comments.  Docket  92-66,  Notice  1, 
must  be  received  on  or  before  March  5, 
1993. 

AOOnesSES:  Comments  should  refisr  to 
Docket  No.  92-66,  Notice  1  and  be 
submitted  to:  Docket  Section,  NHTSA, 
400  Sevmth  Street  SW.,  Washington, 
DC  20590.  Docket  hours  are  9:30  to  4 
pm.  Monday  through  Friday. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Daniel  Cohen,  Office  of  Rulemaking. 
NHTSA,  400  Seventh  Street  SW.. 
Washington,  DC  20590  (202-366-2264). 
SWPUMENTARY  MFORMATION:  On 
December  14. 1992.  NHTSA  published  a 
notice  in  the  Federal  Register 
requesting  comments  about  whether  the 
agency  should  initiate  rulemaking  to 
upgrade  Federal  Motor  Vehicle  Safety 
Standard  No.  301.  Fuel  System  Integrity. 
(57  FR  59041)  The  notice  discussed  the 
development  of  Standard  No.  301  and 
research  about  motor  vehicle  fires.  The 
notice  also  requested  answers  to 
questions  about  Standard  No.  301  and 
the  dangers  caused  by  fuel  system 
related  fires  to  assist  NHTSA  in 
developing  specific  proposals  for 
possible  amendments  to  the  Standard. 
The  agency  specified  that  comments 
had  to  be  submitted  on  or  before 
February  12,  1992. 

Nissan  Research  and  Development, 
Inc.,  petitioned  the  agency  to  extend 
comment  period  on  the  request  for 
comments  an  additional  15  working 
days.  Nissan  stated  that  several  recent 
NHTSA  notices  requesting  comments 
have  resulted  in  a  "resource  allocation 
problem."  Accordingly,  it  stated  that  an 
extension  of  the  comment  closing  date 
would  allow  Nissan  to  more  fully 
consider  and  address  the  issues  set  forth 
in  the  request  for  comments  about 
upgrading  Standard  No.  301. 


After  reviewing  the  petition.  NHTSA 
agrees  with  the  petiticHier  that  extending 
t^  comment  closing  date  is  desirable 
given  that  the  ^ency  has  recently 
issued  a  series  ^  important  rulemaking 
notices  that  request  comments  within 
the  same  time  period.  An  extension  of 
the  comment  period  will  allow  Nissan 
and  other  commenters  nKve  time  to 
better  address  the  areas  covered  In  the 
notice  requesting  comments.  Based  on 
the  above  considerations,  the  agency 
believes  that  there  is  good  cause  to 
extend  the  comment  period  and  this 
decision  is  consistent  with  the  public 
interest. 

Accordingly,  the  agency  has  decided 
to  extend  the  comment  period  until 
March  5, 1993. 

Issued  on:  February  2, 1993. 
Barry  Fairice, 

Associate  Administrator  for  Hukwaking. 
(FRDoc.  93-2829  Filed  2-4-93;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

AdmirUstration 

50  CFR  Part  226 
[Docket  No.  9207S3-2183) 

Designated  Critical  Habitat;  Snake 
River  Sockeye  Salmon,  Snake  River 
Spring/Sumnter  Chinook  Salmon,  and 
Snake  River  Fall  Chinook  Salmon 

agency:  National  Marine  Fisheries 
Service  (NMFS).  NOAA,  Commerce. 
ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  NMFS  is  extending  the  public 
comment  period  on  proposed 
regulations  to  designate  critical  habitat 
for  the  Snake  Rivw  sockeye  sahnon 
{OiKorbynchus  nerka].  Snake  River 
spring/summer  chinook  salmon 
(Oncorhynchus  tschawytscha),  and 
Snake  River  fall  chinook  salmon 
[OncorhyTKhus  tschawytscha).  This 
proposal  was  made  December  2, 1992 
(57  FR  57051),  under  provisions  of  the 
Endangered  Species  Act.  The  proposed 
critical  habitat  for  the  Snake  River 
sockeye  salmon  is:  Alturas,  Pettit, 
Redfish,  Stanley,  and  Yellow  Belly 
Lakes  (including  their  inlet  and  outlet 
creeks);  Alturas  Lake  Creek,  and  Valley 
Creek;  the  Salmon  River  firom  Alturas 
Lake  Creek  to  its  confiuence  with  the 
Snake  River;  the  Snake  River  from  its 
confluence  with  the  Salmon  River  to  its 
confluence  with  the  Columbia  River,  the 
Columbia  River  from  its  confluence 
with  the  Snake  River  to  the  Pacific 


I  I 
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Ocean.  The  proposed  critical  habitat  for 
Snake  River  spring/summer  chinook 
salmon  is:  The  Grande  Ronde,  Imnaha, 
Salmon,  and  Tucannon  subbasins; 
Asotin,  Granite,  and  Sheep  Creeks;  the 
Snake  River  from  its  confluence  with 
Sheep  Creek  to  its  confluence  with  the 
Colimibia  River;  the  Columbia  River 
from  its  confluence  with  the  Snake 
River  to  the  Pacific  Ocean.  The 
proposed  critical  habitat  for  Snake  River 
fall  Chinook  salmon  is:  The  Snake  River 


below  Hells  Canyon  Dam;  the  lower 
reaches  of  the  Clearwater,  Grande 
Ronde,  Imnaha,  Salmon,  and  Tucannon 
Rivers:  Asotin  Creek;  the  Columbia 
River  from  its  confluence  with  the 
Snake  River  to  the  Pacific  Ocean. 

DATES:  Comments  on  the  proposed  rule 
will  be  accepted  until  March  2, 1993. 

ADDRESSES:  Send  written  comments  to 
Dr.  Michael  F.  Tillman,  Acting  Director. 
Office  of  Protected  Resources,  NMFS, 


1335  East-West  Highway,  room  8268, 
Silver  Spring,  MD  20910. 

FOR  FURTHER  MFORMATION  CONTACT: 

Marta  Nammack  at  301/713-2322.  or 
Garth  Griffin  at  503/230-5430. 

Dated:  |anuaiy  29, 1993. 
Michael  F.  TiUoian, 

AcUng  Director,  C^ux  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  93-2711  Filed  2-4-93;  8:45  ami 
BIUJNO  CODE  Mio-aa-M 
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Notices 
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VoL  U.  Na  13 

Friday.  Pebniaiy  S.  1993 


This  section  of  th«  FEDERAL  REGISTER 
contains  documents  other  than  nies  or 
proposed  rules  that  are  appicable  to  tte 
pMic  HaHcm  01  hearinge  and  Inwerttgalons, 
committee  meelinga.  agency  dacWona  and 
ruHngs.  delegadoM  of  authodly.  Mng  ol 
petitions  and  applications  arxi  agerKy 
statements  (A  organizalkxi  and  lUncthxts  are 
examples  of  documents  appearing  In  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

AninMl  and  Plant  Haalth  Inapaction 
Sarvka 

[Docket  No.  92-199-1] 

Availability  of  Environn>ental 
Aaaeaament  and  Finding  of  No 
Significant  Impact  Reiativa  to  laauanca 
of  Paimit  To  Fiaid  Taat  Ganaticaily 
Enginaared  Oiganianta 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  an  environmental  assessment  and  a 
finding  of  no  significant  impact  have 
been  prepared  by  the  Animal  and  Plant 
Health  hispection  Service  relative  to  the 
issuance  of  a  permit  to  allow  the  Held 
testing  of  genetically  engineered 
organisms.  The  environmental 
assessment  provides  a  basis  for  our 
conclusion  that  the  field  testing  of  the 
genetically  engineered  organisms  will 
not  present  a  risk  of  introducing  or 
disseminating  a  plant  pest  and  will  not 
have  a  significant  impact  on  the  quality 


Permit  Na 


92-232-01 


PefrnMee 


of  the  human  environment.  Based  on  its 
finding  of  no  significant  impact,  the 
Animal  and  Plant  Health  faupec^iao 
Service  has  determined  that  an 
environmental  impact  statement  need 
not  be  prepared. 

AOOfCSSES:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays. 
FOR  FURTHER  MFORMATION  CONTACT: 
Dr.  Arnold  Foudin,  E)eputy  Director, 
Biotechnology  Permits,  Biotechnology, 
Biologies,  and  Environmental 
Protection,  APHIS,  USDA,  room  850, 
Federal  Building,  6505  Belcrest  Road. 
Hyattsville,  MD  20782,  (301)  436-7612. 
For  copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact,  write  to  Mr.  Clayton  Givens  at 
the  same  address.  Please  refer  to  the 
permit  number  hsted  below  when 
ordering  documents. 
SUPPIEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340  {referred 
to  below  as  the  regulations)  regulate  the 
introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  before  a 
regulated  article  may  be  introduced  into 
the  United  States.  The  regulations  set 
forth  the  procedures  for  obtaining  a 


limited  permit  for  the  importation  or 
interstate  movement  of  a  regulated 
article  and  fbr  obtaining  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article.  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  has 
stated  that  it  would  prepare  an 
environmental  assessment  and,  when 
necessary,  an  environmental  impact 
statement  before  issuing  a  permit  for  the 
release  into  the  environment  of  a 
regulated  article  (see  52  FR  22906). 

In  the  course  of  reviewing  the  permit 
application,  APHIS  assessed  the  impact 
on  the  environment  that  releasing  the 
organisms  under  the  conditions 
described  in  the  permit  application 
would  have.  APHIS  has  issued  a  permit 
for  the  field  testing  of  the  organisms 
listed  below  after  concluding  that  the 
organisms  will  not  present  a  risk  of 
plant  pest  introduction  or  dissemination 
and  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  The  environmental 
assessment  and  finding  of  no  significant 
impact,  which  are  based  on  data 
submitted  by  the  applicant  and  on  a 
review  of  other  relevant  literature, 
provide  the  public  with  documentation 
of  APHIS'  review  and  analysis  of  the 
environmental  impact  associated  with 
conducting  the  field  tests. 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  by  APHIS  relative  to  the 
issuance  of  a  permit  to  allow  the  field 
testing  of  the  following  genetically 
engineered  organisms: 


Monsanto  Aoricuttufal  Com- 
pany. 


Date  Is- 
sued 


12-17-92 


Organisms 


Com  plants  g«naticalty  engineered  to  express  a  gene 
from  Baalhis  thuhng>ensis  subap.  kutstaU  (Btk)  lor  re- 
sistance to  lepktopteran  Insects. 


Field  test  location 


Puerto  Rico. 


The  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  in  accordance  %vith: 

(1)  The  National  Environmental 
Policy  Act  of  1969  (NEPA)  (42  U.S.C 
4321  et  seq), 

(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508). 

(3)  USDA  Regulations  Implementing 
NEPA  (7  CFR  part  lb),  and 


(4)  APHIS  Guidelines  Implementing 
NEPA  (44  FR  50381-50384,  August  28, 
1979.  and  44  FR  51272-51274.  August 
31, 1979). 

Done  in  Washington,  DC,  this  1st  day  of 
February  1993. 

Lonnie  J.  King. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  93-2747  Filed  2-4-93;  8:45  am] 
WUJNO  cooc  S4ie-M-ll 


[Docket  No.  93-001-1] 

Receipt  of  Permit  Applicationa  for 
Release  Into  tha  Environment  of 
Genetically  Engineered  Organisma 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  We  are  advising  the  public 
that  nine  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment  are 


being  reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 
applications  have  been  submitted  in, 
accordance  with  7  CFR  part  340,  which 
regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 

ADDRESSES:  Copies  of  the  applications 
referenced  in  this  notice,  vrith  any 
confidential  business  information 
deleted,  are  available  for  public 
inspection  in  room  1141,  South 
Building,  US,  Department  of 
Agriculture,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays.  You  may  obtain  copies 
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of  the  documents  by  writing  to  the 
person  listed  nnder  FOR  FURTMBi 
MFORMilTIQN  CONTACT. 
FOR  FURTHER  MFORMATKM  COMTACT: 

Dr.  Arnold  Foudin,  Depnity  Director, 
Biotechmology  Permits,  Biotechnology, 
Biologies,  and  Environmental 
Protection,  APHIS,  USDA.  room  850, 
Fed«ral  Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782,  (301)  435-7612. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340, 
"Introduction  of  Oganisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  are  Plant 
Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests,"  require  a 
person  to  obtain  a  permit  before 


introducing  (importing,  moving 
interstate,  or  releasing  into  the 
environment)  ii»to  the  United  States 
certain  genetically  engineered 
organisms,  and  products  that  are 
considered  "regulated  articles. "The 
regulations  set  forth  procedures  for 
obtaining  a  permit  for  the  release  into 
the  environment  of  a  regulated  article, 
and  for  obtaining  a  hmited  permit  tar 
the  importaticHi  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 
Service  has  received  and  is  reviewing 
the  following  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  envinmment: 


AppfcaUor  No. 


92-366-C1.  rsnewal  of  per- 
m«  92-081-01,  Issuad  on 
05-22-92. 

92-365-02  


92-365-031 


I! 


92-365-04,  renewal  of  per- 
mit 9i-3t7-0l.  Issued  on 
01-22-92. 

92-365-06  


92-365-06  .. 
92-365-07  _ 


93-004-01 


83-004-02,  rene«n^  of  pei^ 
mit  90-351-01,  Issued  on 
03-15-91. 


Applicant 


U.S.  Department  of  Agrt- 
cutture.  Agricultural  Re- 
seareti  SsMica. 

U.S.  Dtpmtmu*  of  Agrt- 
culture.  Agricultural  Re- 
saaicti  Servlcai 

\}£.  Departnenl  of  Agd- 
adtuTB,  Agrtcuttural  Re- 
search Service. 

Detato  Plant  Gmatlcs 


Pioneer       Hi-Brei> 

national,  knootporatedL 
FtNo-Uy,  kKoipocaled  .. 


Cornell  IMweralty 


Monaanlo  Agdcwiurat  Com- 
pany. 


U.&  Department  of  Agri- 
culture, Agricultural  Re- 
search Sen/lce. 


Date  re- 
cawed 


1?-3t-92 

ia-31'-92 
12-31-« 

la-avaa 

t2-31-«2 
ta-31-92 
Ot-04-99 


01-04-93 


Organisms 


Potato  plar^  genetically  englneerad  to  eiq>re8S  the  coat 
pnKeIn  of  potato  leaf  roil  virus. 

Potato  plants  genetically  engineered  to  express  the  coal 
protein  ol  potato  leal  rol  vinis. 

Potato  ptants  geneticaliy  engineered  to  express  the  coat 
protein  of  potato  leaf  roll  virus. 

Ooaa  ptants  genetically  engineered  to  express  a  gene 
horn  Sirepiomyoss  ttygroscopicus,  tor  tolerance  to  the 
hert)icide  bialaphos. 

Soytoan  pktnis  geneUcaly  engineered  to  express  a  me- 
thionine rtcti  teed  storage  pnotein  gene. 

Potato  plants  genetically  engineered  to  express  a 
chitinase  and  or  a  i^ucanase  gene,  tor  resistance  to 
Rhiioctonta  aolant. 

Apple  rootstodi  genetically  engineered  to  express  a  lytic 
protein  attadn  E  gene,  (or  resistance  to  Fire  Blight  dto- 


Potato  ptants  genetically  engineered  to  express  an  Irwect 
rasistanca  gene  from  Bacillus  thuringiensis  sutMp. 
tonabrtonis  ior  resistance  to  Coiofado  potato  beetle,  a 
coat  protein  gerw  lor  resistance  to  Potato  Virus  Y 
(PVY),  and  a  gene  to  Increase  the  percentage  of  solid 


Walnut  trees  genetlcalty  er^neered  to  express  a  deita- 
endotoxin  protein  from  Bacillus  thuringlensis  subsp. 
kurslaU  tor  resistance  to  lepidopteran  Ir»ect8. 


Held  teat  tocaaon 


Washington. 
Washington 
Idaho. 


lOM,  IHnolilndtana,  Kknsat 
Nebreaka.  Mlaaauri  Okj. 


NewYortL 


Wiscortsin. 


CaOtomia. 


Done  ia  Washington.  DC,  this  1st  day  of 
February  1993. 

Lonnie  J.  King, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  92-2748  Filed  2-«-92;  8:45  am) 
BtLUNQ  coor  9t1l>-a«-lt 

[Docket  Now  92-1M-11 

Receipt  Of  Permit  Applicationft  for 
Release  Into  the  Environment  of 
GenetlcaHy  Engineered  Organisms 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notica 

SUMMARY:  We  are  advising  the  public 
that  10  applications  for  permits  to 
release  g^etically  engineered 


organisms  into  the  environment  are 
being  reviewed  by  the  Animal  and  Plant 
Health  Inspection  Service.  The 
applications  have  been  submitted  In 
accordance  with  7  CFR  part  340,  which 
regulates  the  introduction  of  certain 
genetically  engineered  organisms  and 
products. 

ADDRESSES:  Copies  (rf  the  applications 
referenced  in  this  notice,  with  any 
confid^itial  business  information 
deleted,  are  available  for  public 
inspection  in  room  1141,  Sotkh 
Building,  U.S.  Department  of 
Agricuhure.  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC,  between  a  aon.  and 
4:30  p.m.,  Monday  throu^  Friday, 
except  holidays.  You  may  obtain  copies 
of  the  documents  by  writing  to  the 


person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

FOR  FURTHER  WfORMATION  CONTACT. 

Dr.  Arnold  Foudin,  Deputy  Director, 
Biotechnology  Permits,  Biotechnology, 
Biologies,  and  Environmental 
Protection,  APHIS.  USDA,  rocm  850, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782,  (301)  436-781Z. 

SUPPLEMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Thrtxigh 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  Thue  Is  Reason  to 
Believe  Are  Plant  Pests."  require  a 
person  to  obtain  a  permit  b^re 
introducing  (importing,  moving 
interstate,  or  releasing  into  the 
enviroBjneDt}  into  the  Unilad  States 
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certain  genetically  engineered 
organisms  and  products  that  are 
considered  "regulated  articles."  The 
regulations  set  forth  procedures  for 
oUaining  a  permit  for  the  release  into 


the  environment  of  a  regulated  article, 
and  for  obtaining  a  limited  permit  for 
the  importation  or  interstate  movement 
of  a  regulated  article. 

Pursuant  to  these  regulations,  the 
Animal  and  Plant  Health  Inspection 


Swvice  has  received  and  is  reviewing 
the  following  applications  for  permits  to 
release  genetically  engineered 
organisms  into  the  environment:  . 


Appicason  NO- 


92-350-01 
mH  02-041-01 
05-0&-42. 


92-351-01 


on 


92-352-01.  ranMMl  o(  p«r- 
mtt  92-049-03,  iMuad  on 
04-1  S-«2. 


92-359-01 


92-363-01.  f«ne«mt  o(  per- 
mH  91-346-01,  tssuad  on 
04-16-9i 

92-363-02.  rene«Ml  cH  per- 
mit 91-352-01.  Issued  on 
04-13-92. 

92-363-03.  renewal  d  per- 
mit 91-333-03,  Issued  on 
04-20-92. 

92-363-04.  renewal  o(  per- 
mit 91-357-01.  Issued  on 
04-1 7-9i 

92-363-05  


Applicant 


Monsemo  Agricultural  Com- 
pany. 


Fitto-lay.  hKorporated 


Pelossed   Conpeny.    Incor- 
porsied. 


Monsanto  AgtIcultufBl  Com- 
pany. 


Calgene.  Incorporated 


Date  re- 
ceived 


92-363-06  _.. 


Calgene.  Incorporated 


Calger>e.  Incorporated 


Calgene,  Incorporated 


Monsanto  Agricultural  Com- 
pany. 


Dekalb  Plant  Genetics . 


12-15-92 

12-16-92 
12-17-92 

12-24-92 

12-2S-92 
12-28-92 
12-2»-92 

12-28-92 

12-28-92 

12-28-92 


Organism 


Soyt)ew>  plenis  genabcaRy  engineered  lo  e)q>fess  ttte  en- 
zyme 5-enol-pynivyl  sMd-4nele-3-phoaphale  syttawee 
(EPSPS)  and  a  metaboUng  enzyme  hx  tolerance  lo 
the  twrttdde  gtyphoeate. 


Potato  plants  genetlcaly  engineered  to  ei^rees  metabotc 
enzymes  m  order  to  Increase  levels  of  6y  matter  In  po- 
tato tubers. 

Tomato  ptsnts  genetlcalty  engineered  to  Sjqxees 
anHsense  gene  constructs  o(  pdygaladurorwae  (PG). 
pectineateraae  (P€),  and  eltiylene  torming  enzymes,  to 
modHy  ripening. 

Soybean  plants  oer^ettcaity  englrwefsd  to  express  ttw  erv 
zyme  5-enol-pyruvyi  »h*t-male-3-prx)«phate  syntf«8e 
(EPSPS)  and  a  metabolUtng  enzyme  lor  tolerance  to 
Itw  hefbode  giypboeala. 

Rapesaed  plants  geneticalty  engineered  to  express  a  iMo- 
esterasa  gene  and  a  marker  gerw.  to  Increase  the  per- 
centage ol  tatty  ack)  laurate. 

Rapesead  plants  genetk:ally  engineered  to  express  an 
anUsertse  desaturase  gene  arv]  a  marker  gene  lor 
modrfcatkxi  ol  oH  proliies. 

Cotton  plants  genetically  ar\)ineered  to  express  a 
leptdopiaran-speclfk;  gene  from  SacMus  thwinglensls 
Bubsp  kur^tatd  and  a  gene  from  KlebsieUa  ozaena*. 
wfiicn  confers  tolerance  to  the  herbicide  bromoxynH 

Cotton  plants  genetKaMy  engineered  to  express  a 
lepKlopieran-specifK  ger>e  from  Badlkis  thutinglensis 
subsp  kurstaki  and  a  gsr>e  from  KlebsieUa  ozaanae,  tor 
tolerance  lo  the  hert>k:kle  bromoxyrHI. 

Potato  plants  geneticaHy  engineered  to  express  an  Insect- 
resisunt  gene  from  Bacmus  Ihuilngiensis  var. 
laneMonts,  a  coat  protein  gene  for  resistance  to  Potato 
Leal  Ro«  Virus  (PLRV)  and  Potato  Virus  Y  (PVY),  ar>d 
a  quality  improvement  ger)e  to  increase  the  percentage 
of  soUd  matter. 

Com  plants  genetk:ally  engineered  to  express  a 
hygromycio-B  pfwspho-transterase  gene  (HPT),  and  an 
E.-coM  bela-glucuronklase  (GUS)  gener  and.  modified 
storage  protein  genes. 


FMd  test  tocalton 


Alabama.  Aitansaa,  Geor- 
gia, Minoia,  indlwta,  lowa. 
Kentucky.  Louisiana, 

Maryland.  Mississippi.  MIs- 
•ourt.  South  Carolina,  Tan- 


Wlsoonsln. 


CaMomla. 


Alabama,     IKinols,     Indiana. 

towa.  Maryland.  Mkrhlgan. 

Missouri.  Ohto.  South  Ds- 

kota. 
Mk:hlgan. 


Mk:hlgan. 

Mississippi. 


Arizorw.    Mississippi.    Soutt) 
Carolina. 


Cotorado.  Maho,  Maine. 
Maryland.  Machlgan.  Mon- 
tana. New  York.  North  Da- 
kota. Ohio.  Oregon.  Penn- 
sylvania. Washington. 

Ha«»li. 


Done  in  Washington.  DC  this  1st  day  of 
February  1993. 
Lonnie  |.  Kiag. 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc  93-2796  Filed  2-4-93,  8:45  amj 

aaXMO  COOC  M1»-S4-M 


Forest  Service 

Big  Mountain  Ski  and  Summer  Resort 
Expansion  Rattiead  National  Forest, 
Flathead  County,  MT. 

agency:  Forest  Service,  USDA 
ACTION:  Notice;  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  This  revises  the  January  24, 
1992  notice  in  the  Federal  Register 
Volume  57,  No.  16,  pp.  2891-2892.  that 
the  Draft  Environmental  Impact 
Statement  for  the  Big  Mountain  Ski  and 


Summer  Expansion  will  be  released 
March.  1993  instead  of  the  July.  1992. 
The  proposal  is  to  expand  winter  and 
summer  recreation  opportimities  at  the 
Big  Mountain  Ski  and  Summer  Resort 
on  the  Tally  Lake  Ranger  District.  The 
Big  Moimtain  is  located  approximately 
6  miles  north  of  Whitefish.  Montana. 
DATE:  Comment  period  concerning  the 
scope  of  the  analysis  was  from  January 
24. 1992-March  15, 1992. 
ADDRESSES:  Bert  Stout,  District  Ranger, 
Tally  Lake  Ranger  District,  1335 
Highway  93  North,  Whitefish,  Montana 
59937. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Becky  Smith,  Big  Mountain  Expansion 
Interdisciplinary  Team  Leader,  or  Bert 
Stout,  District  Ranger. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  action  includes  construction 
of  447  acres  of  low  intermediate, 
intermediate  and  advanced  ski  terrain. 


two  T-bars,  three  chairlifts,  warming/ 
eating  hut,  snow  making,  reservoir, 
well,  summit  house  expansion  and 
access  road  to  summit.  Proposed 
development  will  raise  the  skier 
capacity  from  6862  skiers  at  one  time  to 
12.280  skiers  at  one  time.  Completion  of 
the  proposed  development  will  occur 
over  a  long  period  of  time  in  response 
to  market  demand  and  financial 
capabilities  of  Winter  Sports.  Inc. 
Proposed  summer  activities  include 
construction  of  a  mountain  bike  trail, 
horse  trail,  hiking  trail,  and  paragliding. 

These  management  activities  would 
occur  in  an  area  encompassing 
approximately  3600  acres  of  National 
Forest  Lands  located  in  Management 
Area  20,  as  delineated  in  the  Flathead 
National  Forest  Land  and  Resource 
Management  Plan  (Forest  Plan), 
approved  1-22-86.  Included  in  the  area 
of  analysis  are  all  or  portions  of  the 
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following:  Section*  19, 20, 29.  30,  31, 
and  32.  T32N,  R21W  and  in  sactiaos  14, 
23.  24, 25, 26. 35,  and  3ft.  T32N.  R22W, 
Principal  Montana  Mariitian. 

This  EIS  win  ti«r  to  tha  Forast  Plan 
which  provided  the  overall  gukianca 
(Goals.  Objactives,  Standards  and 
Guidelines,  and  Managonant  Aiaa 
direction)  in  achieving  the  desired 
future  conditian  for  this  area.  Tlia  Forest 
Plan  allocates  Management  Area  20  as 
the  Big  Mountain  Winter  Sports  Area 
(3,574  acres).  Currently,  about  3,036 
acres  are  managed  imaer  a  special  use 
permit.  The  remainder  of  lands  within 
Management  Area  20  provides 
opportunities  for  Big  Mountain 
expansion  according  to  the  Forest  Plan. 

The  purpose  and  need  for  the 
propomd  action  are  to: 

(1)  Consider  approval  of  Winter 
Sports.  Inc's  updated  Master  Plan: 

(2)  Provide  opportunity  for  year  round 
economic  viability  by  expanding 
summer  recreation  activities; 

(3)  Respond  to  ski  area  management 
and  safety  issues: 

(a)  Increase  safety  by  expanding 
avalanche  protection, 

(b)  Reduce  skier  congaatfon  through 
expanding  ski  terrain,  additional  lifts 
and  or  management  activities. 

(c)  Reduce  numbers  of  lost  skiers. 

(d)  Improve  driving  access  to  tha 
simimit  by  relocating  a  seginent  of  road; 
and 

The  process  used  in  preparing  the 
Draft  EIS  will  include: 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  EUininatiaa  of  in^gnificant  issues 
or  those  which  have  been  covered 
by  a  relevant  previous 
environmental  analysis. 

4.  Identification  of  additional 
reasonable  alternatives. 

5.  Identification  of  potential 
environmental  aQacts  of  the 
alternatives. 

6.  Determination  of  potential  agencies 
and  task  assignments. 

The  agency  has  invited  written 
comments  and  suggestions  on  the  issues 
and  management  opportunities  in  the 
area  being  analyzed. 

Issues  identified  from  previous 
requests  for  comments  cm  this  proposal 
include  but  are  not  limited  to; 

(1)  Threatened  and  Endangered 
Species,  the  grizzly  bear  and  gray  wolf; 

(2)  Water  quah'ty: 

(3)  Safety; 

(4J  Quality  of  life: 

(5)  Recreation  opportunities. 

A  range  of  alternatives  will  be 
considered.  One  of  these  will  be  the 
"no-action"  alternative,  in  which  the  ski 


area  expansion  or  **MiHnfi%l 
activities  would  not  be  implamaoted  on 
National  Forest  L^nds.  Other 
alternatives  will  nitjmipa  additional  aki 
runs,  lifts,  trails,  roads  and  summer 
activities  in  different  locations  and 
varied  combinations  to  adiiere  the 
purpose  of  tha  pr(^>oaed  actioo. 

The  Forest  will  analyze  and  document 
the  direct,  indirect,  and  cunulaftiva 
environmental  effects  of  the 
alternatives.  In  addition,  the  EIS  will 
disclose  the  analysis  of  site  specific 
mitigation  measures  and  tfaehr 
effectiveness. 

Pubbc  partidpatioo  is  espedsHy 
important  at  several  points  of  the 
analysis.  People  may  visit  with  Forest 
Service  officials  at  any  time  during  the 
analysis  and  prior  to  the  decision. 
However,  two  periods  of  time  are 
identified  for  the  receipt  of  comments 
on  the  analysis.  The  two  pubHc 
comment  periods  are  diuing  the  scoping 
process  the  first  ended  March  15, 1992 
and  the  second  review  period  will  be 
the  Draft  EIS  (March-April.  1993).  The 
Forest  Service  has  previously  sent 
informaticmal  letters  and  news  releases 
on  this  proposal  to  area  newspapers, 
radio  and  television  stations, 
organizations  and  interested  citizens. 
An  open  hotise  was  held  in  November, 
1991  to  discuss  issues  and  ahematives. 
At  this  time  no  additional  public 
meetings  will  be  held. 

The  Fish  and  WildUfe  Service. 
Department  of  the  Interior,  will  be 
informally  consulted  throughout  the 
analysis.  To  meet  the  requirements  of 
the  Endangered  Species  Act,  the  Fish 
and  Wildlife  Service  will  review  the  EIS 
and  biological  evsJuation  and  if 
necessary,  render  a  formal  Biological 
Opinion  of  the  effects  on  the  Threatened 
and  Endangered  Species  incliiding 
grizzly  bear  and  gray  wolL  An  FG-124 
permit  may  need  to  be  issued  by  tha 
State  of  Montana  Department  of  Fish, 
Wildlife  and  Parks  Department  befcMV 
any  construction  in  and  around  streams 
can  take  place.  Revision  of  the  existing 
ski  area  permit  will  need  to  be 
completed  if  the  pressed  activitiea  are 
allowed. 

The  draft  environmental  impact 
statement  (DEIS)  is  expected  to  be 
available  for  public  review  in  March. 
1993.  After  a  45-day  public  comment 
period,  the  comments  received  will  be 
analyzed  and  considered  by  the  Forest 
Service  in  preparing  the  final 
environmental  impact  statement  (FEIS). 
The  FEIS  is  scheduled  to  be  completed 
by  September,  1993.  The  Forest  Service 
will  respond  to  the  coounents  leceived 
in  the  FEIS.  The  Flathead  Forest 
Supervisor  who  is  responsible  official 
for  this  EIS  will  make  a  decision 


ragantiog  this  proposal  oansidaiiiig  tb* 
comiaanta  and  rasponsa.  MiTiroBiaeatal 
consequenoaa  disoiaaad  in  the  FEIS, 

and  applicable  laws,  regulations,  and 
policies.  The  decision  and  reasons  fior 
the  decision  will  be  documented  in  a 
Record  of  Decision. 

The  comment  period  on  the  draft 
enviranmenta)  impact  statement  will  ba 
45  days  fitim  the  date  the 
Environmental  Protection  Agency 
puUishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  pumic  partidpation  in  the 
environmental  review  process.  First, 
reviewrer*  oi  draft  environmoital  impact 
statement  must  structure  their 
participaticm  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  tha 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuchar  Power  Corp.  v. 
NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
envirtmmental  impact  statement  may  ba 
waived  or  dismissed  by  the  courts. 
Wisconsin  Heritages,  Inc,  v.  Harris,  490 
F.  Supp.  1334. 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  ob)ections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement. 

To  assist  the  Forest  Service  In 
idmtifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  ^>ecific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pagaa  or 
chapters  of  tha  draft  riaiimfM»nt 
Comments  may  also  address  tha 
adequacy  of  the  draft  timrimnmantal 
impact  statement  or  tha  merits  of  tha 
alternatives  formulated  and  ditmtsed  ia 
the  statament  (Reviewers  may  wish  to 
refer  to  the  roitnHl  on  Enviroameotal 
Quality  Regulations  for  implemantii^ 
the  procedural  provisions  of  tha 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.) 

Dated:  January  29, 1993. 
Bert  Stool. 
District  Raagar. 
(FR  Doc  9:^2737  Filed  2-4-B3;  •:45  aal 
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Advisory  Council  Meeting;  Allegheny 
Wild  and  Scenic  River;  Allegheny 
Netional  Foreet,  Penneylvanle 

AGENCY:  Forest  Service.  USDA. 
ACnOM:  Notice  of  meetings. 

SUMMARY:  The  Northern  Advisory 
Council  for  the  Allegheny  Wild  and 
Scenic  River  will  meet  at  7:00  PM, 
Wednesday,  February  24, 1993.  at  the 
Harmony  Township  Community  Center 
in  West  Hickory,  PA. 

The  Southern  Advisory  Council  for 
the  Allegheny  Wild  and  Scenic  River 
will  meet  at  7:00  PM,  Thursday. 
February  25, 1993,  at  the  Inn  at  Franklin 
in  Franklin,  PA. 

The  purpose  of  the  meetings  is  to 
review  and  diso;^  draft  interim 
guidelines  for  management  of  the  wild 
and  scenic  river  corridor. 

Meetings  are  open  to  the  public.  A 
sign  language  interpreter  will  be 
provided  if  requested  by  February  16, 
1993. 

FOR  FURTHER  WF0RMAT10N  CONTACT: 

Lionel  Lemery.  Wild  and  Scenic  River 
Coordinator,  Alle^eny  National  Forest. 
222  Liberty  Street,  Warren. 
Pennsylvania  16365,  814/723-5150 
(voice). 

Dated:  February  1. 1993. 
John  E.  Pafanor. 

Forest  Supervisor. 

IFR  Doc  93-2714  Filed  2-4-93;  B:45  am] 

MUJNQ  COOe  MIO-IMi 


Newberry  National  Volcanic  Monument 
Advisory  Council  Meeting 

AGENCY:  Forest  Service.  USDA. 

ACTION:  Newberry  National  Volcanic 
Monument  Advisory  Council  meeting. 

SUMMARY:  The  Newberrv  National 
Volcanic  Monument  Advisory  Council 
will  meet  on  February  25  at  7  a.m.  at  the 
American  Legion  Hall,  La  Pine,  Oregon. 
The  meeting  will  move  to  Paulina  Lake 
Resort  in  the  Monument  that  afternoon, 
and  will  continue  at  the  resort  through 
February  26.  Agenda  items  to  be 
covered  include:  issues  and  alternatives 
for  management,  public  involvement, 
%vinter  recreation  needs  and  facilities, 
and  desired  future  condition  for  the 
Monument. 

Interested  members  of  the  public  are 
encouraged  to  attend. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Direct  questions  about  this  meeting  to 
Carolyn  Wisdom.  Project  Coordinator, 
Fort  Rock  Ranger  District  USPS,  1230 
NE.  3rd..  Bend,  OR  97701.  (503)  383- 
4702. 


Dated:  January  28 , 1 993 . 
Sally  CoUiiM. 
Deputy  Forest  Supervisor. 
(FR  Doc.  93-2740  Filed  2-4-93;  8:45  am] 
MUJNO  COOC  Mie-11-M 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

Export  Trade  Certificate  of  Review 

AGENCY:  International  Trade 
Administration.  Commerce. 
ACTION:  Notice  of  Initiation  of  Process  of 
Revoke  Export  Trade  Certificate  of 
Review  No.  85-00005. 

SUMMARY:  The  Secretary  of  Commerce 
issued  an  export  trade  certificate  of 
review  to  Opti-Copy.  Inc.  Because  this 
certificate  holder  has  failed  to  file  an 
annual  report  as  required  by  law,  the 
Department  is  initiating  proceedings  to 
revoke  the  certificate.  This  notice 
summarizes  the  notification  letter  sent 
to  Opti-Copy.  Inc. 
FOR  FURTHER  INFORMATION  CONTACT. 
George  MuUer,  Director,  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration.  202/482-5131. 
This  is  not  a  toll-free  number. 
SUPPt.EMENTARY  MFORMATXM:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (15  U.S.C.  4011-21) 
authorized  the  Secretary  of  Commerce 
to  issue  export  trade  certificates  of 
review.  The  regulations  implementing 
title  ni  ("the  Regulations")  are  found  at 
15  CFR  part  325.  Pursuant  to  this 
authority,  a  certificate  of  review  was 
issued  on  November  26. 1984  to  Opti- 
Copy.  Inc. 

A  certificate  holder  is  required  by  law 
(Section  308  of  the  Act,  15  U.S.C.  4018) 
to  submit  to  the  Department  of 
Commerce  annual  reports  that  update 
financial  and  other  information  relating 
to  business  activities  covered  by  its 
certificate.  The  annual  report  is  due 
within  45  days  after  the  anniversary 
date  of  the  issuance  of  the  certificate  of 
review  (§§  325.14  (a)  and  (b)  of  the 
Regulations).  Failure  to  submit  a 
complete  annual  report  may  be  the  basis 
for  revocation.  (§§  325.10(a)  and 
325.14(c)  of  the  Regulations). 

An  annual  report  was  due  from  Opti- 
Copy,  Inc.  on  January  10, 1992.  No 
annual  report  was  received.  On 
February  10, 1992.  the  Department  of 
Commerce  contacted  Opti-Copy,  Inc.  to 
remind  it  that  the  January  10, 1992 
annual  report  was  overdue,  and  an 
additional  set  of  the  annual  report 
questions  was  sent  by  facsimile.  On 
April  10, 1992,  the  Department  of 
Commerce  contacted  Opti-Copy,  Inc. 


again,  and  another  set  of  the  annual 
report  questions  was  sent  to  it  by 
facsimile.  On  November  10, 1992,  the 
Department  of  Commerce  contacted 
Opti-Copy,  Inc.  one  more  time  to 
remind  it  that  the  Department  still  had 
not  received  its  responses  to  the  annual 
report  questions. 

On  January  29, 1993.  and  in 
accordance  with  325.10  (c)(2)  of  the 
Regulations,  a  letter  was  sent  by 
certified  mail  to  notify  Opti-Copy,  Inc. 
that  the  Department  was  formally 
initiating  the  process  to  revoke  its 
certificate.  The  letter  stated  that  this 
action  is  being  taken  for  the  certificate 
holder's  failure  to  file  an  annual  report. 

In  accordance  with  §  325.10(c)(2)  of 
the  Regulations,  a  certificate  holder  has 
thirty  days  from  the  day  after  its  receipt 
of  the  notification  letter  in  which  to 
respond.  The  certificate  holder  is 
deemed  to  have  received  this  letter  as  of 
the  date  on  which  this  notice  is 
published  in  the  Federal  Register.  For 
good  cause  shown,  the  Department  of 
Commerce  can.  at  its  discretion,  grant  a 
thirty-day  extension  for  a  response. 

If  the  certificate  holder  decides  to 
respond,  it  must  specifically  address  the 
Department's  statement  in  Uie 
notification  letter  that  it  has  failed  to  file 
an  annual  report.  It  should  state  in 
detail  why  the  facts,  conduct,  or 
circumstances  described  in  the 
notification  letter  are  not  true,  or  if  they 
are,  why  they  do  not  warrant  revoking 
the  certificate.  If  the  certificate  holder 
does  not  respond  within  the  specified 
period,  it  will  be  considered  an 
admission  of  the  statements  contained 
in  the  notification  letter  (§  325.10(c)(2) 
of  the  Regulations). 

If  the  answer  demonstrates  that  the 
material  facts  are  in  dispute,  the 
Department  of  Commerce  and  the 
Department  of  Justice  shall,  upon 
request,  meet  informally  with  the 
certificate  holder.  Either  Department 
may  require  the  certificate  holder  to 
provide  the  documents  or  information 
that  are  necessary  to  support  its 
contentions  (§325.10(c)|3]  of  the 
Regulations). 

The  Department  shall  publish  a  notice 
in  the  Federal  Register  of  the  revocation 
or  modification  or  a  decision  not  to 
revoke  or  modify  (§  325.190(c)[4|  of  the 
Regulations).  If  there  is  a  determination 
to  revoke  a  certificate,  any  person 
aggrieved  by  such  final  decision  may 
appeal  to  an  appropriate  U.S.  district 
court  within  30  days  from  the  date  on 
which  the  Department's  final 
determination  is  published  in  the 
Federal  Register  (§§  32S.10(c)(4)  and 
325.11  of  the  Regulations). 


Dated:  January  29, 1993. 

Gaoi^gB  Mnllar, 

Director,  Office  of  Export  Trading  Company 
Affairs. 

(FR  Doc.  93-2653  Piled  2-4-93;  8:45  am] 
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National  Ocaanic  and  Atmoapharic 
Admlniatration 

Endangarad  Spaciaa;  ParmHa 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
AC7I0H:  Notice  of  public  hearing  on  an 
application  for  a  permit  for  scientific 
research  and  to  enhance  the  survival  of 
an  endangered  species  and  extension  of 
the  comment  period  (PS04B). 

SUMMARY:  On  January  26, 1993,  (58  FR 
6116)  NMFS  announced  the  receipt  of 
an  application  for  scientific  research 
and  to  enhance  the  survival  of  an 
endangered  species  firom  the  U.S.  Army 
Corps  of  Engineers  (Corps),  Walla  Walla 
District.  The  applicant  requests 
authcuization  to  collect  and  transport 
juvenile  Snake  River  sockeye  salmon 
[Oncorhynchus  nerka)  and  juvenile 
Snake  River  spring/summer  and  fall 
Chinook  salmon  (O.  tshawytscha) 
around  mainstem  dams  and  associated 
downstream  reservoirs  on  the  Snake  and 
Columbia  Rivers  for  the  purpose  of 
increasing  their  chances  of  survival  over 
the  alternative  of  in-river  passage,  given 
current  in-river  conditions.  The  Corps 
proposes  to  route  the  fish  to  raceways 
and  then  load  them  into  trucks  or  barges 
for  transportation  and  release  below 
Bonneville  Dam.  Subsets  of  salmon 
collected  for  transportation  and 
additional  listed  salmon  will  be  used  for 
smolt  monitoring  and  research 
purposes.  Collection  and  transportation 
of  juvenile  salmon  is  projected  to  occur 
March  25  through  October  31  at  Lower 
Granite,  Little  Goose,  and  Lower 
Monumental  dams,  and  March  25 
through  December  31  at  McNary  Dam. 
The  requested  duration  of  the  permit  is 
March  25  through  December  31, 1993. 

NMFS  has  scheduled  a  public  hearing 
on  the  application  submitted  by  the 
Corps.  Anyone  wishing  to  make  a 
presentation  at  the  public  hearing 
should  register  upon  arrival  and  be 
prepared  to  provide  a  written  copy  of 
their  testimony  at  the  time  of 
presentation.  Depending  on  the  number 
of  persons  wishing  to  speak,  a  time  limit 
may  be  imposed. 

DATES:  The  Public  hearing  is  scheduled 
for  February  25. 1993,  from  6  p.m.— 9:30 
p.m.,  or  until  all  comments  have  been 
heard,  at  the  Federal  Complex 
Auditorium,  911  Northeast  11th  Ave, 
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Portland.  Oregon  (Ist  floor-^ear 
entrance  on  9th  St.).  The  comment 
period  on  this  appUcation  is  extended  to 
February  28, 1993.  to  allow  conunentors 
the  opportunity  to  respond  to  concerns 
voiced  at  the  public  hearing. 
ADonESSES:  Send  written  comments  to 
Dr.  Michael  Tilhnan,  Acting  Director, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Highway,  suite  8268,  Silver 
Spring.  MD  20910. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Highway,  suite  8268,  Silver 
Spring.  MD  20910  (301/713-2322); 
and 
Environmental  and  Technical  Services 
Division,  National  Marine  Fisheries 
Service,  911  North  East  11th  Ave., 
room  620,  Portland,  OR  97232  (503/ 
230-5400). 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C  Ziobro.  Office  of  Protected 
Resources.  Karen  Holtz,  Environmental 
and  Technical  Services  Division. 

Dated:  January  29, 1993. 
Mkhael  F.  Tillmui. 

Acting  Director,  Office  of  Protected  Resources. 
(PR  Doc  93-2712  Filed  2-4-93;  8:45  am] 
BIUJNO  COOC  3S1«-4»-M 


Endangarad  Spaciaa;  Pannlta 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA.  Commerce. 
ACTION:  Application  for  scientific 
research  permit  (P521). 

SUMMARY:  Notice  is  hereby  given  that  an 
appUcant  has  applied  in  due  form  for  a 
Scientific  Research  Permit  to  take  an 
endangered  species  as  authorized  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  threatened  and 
endangered  fish  and  wildlife  permits 
(50  CFR  parts  217  and  222). 

1.  Applicant:  James  R.  Spotila. 
Department  of  Biosdence  and 
Biotechnology,  College  of  Arts  and 
Sciences,  Drexel  University, 
Philadelphia,  PA.  19104. 

2.  Type  of  Permit:  Scientific  Research. 

3.  Name  and  Number  of  Species:  Six 
Leatherback  Sea  Turtles,  {Dermochelys 
coriacea). 

4.  Type  of  Take:  The  leatherback  sea 
turtles  will  be  captured  incidentally  by 
commercial  fishermen  using  trapnets, 
also  known  as  pound  nets.  Trapnets  do 
not  entangle  the  tiulles  but  lead  them 
into  a  net  box  by  means  of  a  leader  and 


wings.  The  turtle  is  captiired  when  the 
box  is  raised  and  is  brought  onboard  the 
boat  Mdth  a  sling  secured  behind  its 
front  flippers  in  such  a  manner  as  to 
evenly  distribute  the  turtle's  weight  and 
gently  place  it  on  deck.  The  turtle  will 
be  transported  to  the  dock,  experiments 
will  be  conducted,  and  the  turtle  will  be 
released  unharmed  within  24  hours. 

The  appUcant  proposes  to  measure 
the  tissue  metabolic  rates  of  the  pectoral 
muscles,  cloacal  body  temperatures, 
skin  and  muscle  blood  flow,  and 
ventilation  and  respirator  gas  exchange, 
in  ao  effort  to  determine  t^  cellular, 
physiological  and  biophysical 
mechanisms  that  allow  leatherback  sea 
turtles  to  maintain  body  temperatures 
which  are  higher  than  their  surrounding 
environment  and  to  gain  an 
understanding  of  this  spedes  metabolic 
rate,  nutritional  needs,  and  its  enei^gy 
levels. 

5.  Location  and  Duration  of  Activity: 
The  applicant  requests  a  permit  for  the 
period  from  June  1093  through  June 
1994.  All  of  the  research  activities 
during  this  period  will  take  place  in  the 
waters  oH  New  England  and  the  mid- 
Atlantic  states  induding  Maryland,  New 
Jersey.  Rhode  Island,  and 
Massachusetts. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  NMFS,  133S 
East- West  Highway,  Silver  Spring, 
Maryland  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  sped  fie  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  a  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  applicant  and  do  not 
necessarily  reflect  the  views  of  the 
NMFS. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices:  Office  of  Protected 
Resources,  NOAA,  NMFS,  1335  East- 
West  Highway,  SSMC#1.  room  8268, 
Silver  Spring.  MD  20910,  (301/713- 
2289);  and  Director,  NMFS  Northeast 
Region,  One  Blackburn  Drive, 
Gloucester,  MA  01930. 

Dated:  January  29, 1993. 

Michael  F.  Tillmui. 

Acting  Director,  Office  of  Protected  Resources, 
Nktional  Marine  Fisheries  Service,  National 
Oceanic  And  Atmospheric  Administration. 
[FR  Doc.  93-2713  Filed  2-4-93;  8:45  am) 
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Marifw  Mammal*;  ParmlU 

AQENCV:  National  Marina  Fidiaries 
Service,  NMFS,  NOAA,  Commerce. 

ACnOM:  Issuance  of  scientific  research 
permit  0P254Q. 

On  November  20. 1992.  notice  was 
published  in  the  Federal  Register  (57 
FR  54771)  that  an  application  had  been 
filed  by  The  Pacific  Whale  Foundation, 
Kealia  Beach  Plaza.  101  N.  Kihei  Road, 
suite  21,  Kihei,  Maui,  HI  96753-«833,  to 
approach,  up  to  five  times  each,  up  to 
1000  humpback  whales  [Megaptera 
novaeangljae)  annually  in  Hawaiian 
waters  over  a  five-year  period  during  the 
course  of  photo-identification, 
observational,  and  acoustic  recording 
studies,  and  aerial  surveys  for  purposes 
of  scientific  research. 

Notice  is  hereby  given  that  on  January 
'29, 1993,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361-1407)  and  the  Endangered 
Species  Act  of  1973  {16  U.S.C.  1531- 
1543),  the  National  Marine  Fisheries 
Service  issued  a  permit  to  the  above 
applicants  to  harass  the  species/ 
numbers  of  marine  mammals  described 
above,  subject  to  certain  conditions  set 
forth  thwein. 

Issuance  of  this  permit,  as  required  by 
the  Endangered  Species  Act  of  1973,  is 
based  on  the  findings  that  the  permit: 
(1)  Was  applied  for  in  good  faith;  (2) 
will  not  operate  to  the  disadvantage  of 
the  endangered  species  which  is  the 
subject  of  the  Permit;  and  (3)  is 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the  Act. 
This  permit  was  also  issued  in 
accordance  with  and  is  subject  to  parts 
220-222  of  title  50  CFR.  the  National 
Marine  Fisheries  Service  regulations 
governing  endangered  ^)ecies  permits. 

The  permit  and  associated  documents 
are  available  for  review,  by 
appointment,  in  the  following  offices: 

Office  of  Protected  Resources.  National 
Marine  Fisheries  Service,  ^iOAA, 
1335  East- West  Hwy.,  room  7324. 
Silver  Spring,  MD  20910  (301/713- 
2289): 

Director,  Southwest  Region.  National 
Marine  Fisheries  Service,  NOAA,  501 
W.  Ocean  Blvd.,  suite  4200,  Long 
Beach,  CA  90801-4213  (310/980- 
4016;  and 

Coordinator,  Pacific  Area  Offics. 
Southwest  Region,  National  Marine 
Fisheries  Service,  NOAA,  2570  Dole 
Street.  Honolulu.  HI  96822-2396 
(808/955-8831). 


Dated:  lanuary  29, 1993. 
Michad  P.  TSbMB. 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
IFK  Doc.  93-2706  Filed  2-4-93;  8:45  am} 
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Marina  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOA.\,  Commerce. 
ACTION:  Issuance  of  Modification  to 
Scientific  Research  Permit  No.  807 
(P171C). 

On  E)ecember  18, 1992,  notice  was 
published  in  the  Federal  Register  (57 
FR  60173)  of  a  correction  to  the  notice 
previously  published  on  November  20, 
1992  (57  FR  54771).  This  was  necessary 
in  order  to  include  information  that  had 
inadvertently  been  omitted,  concerning 
an  application  that  had  been  filed  by 
Deborah.A.  Cloduaer-Ferrari  and  Maik  J. 
Ferrari,  Center  for  Whale  Studies,  39 
Woodvine  Court,  Covington,  LA  70433- 
4724,  for  authorization  to  approach 
small  cetaceans  on  an  opportunistic 
basis  during  the  conduct  of  scientific 
research  on  humpback  whales 
[Megaptera  novaeangliae). 

Notice  is  hereby  given  that  on  January 
29, 1993,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361-1407)  and  the  Endangered 
Species  Act  of  1973  (16  U.S.C.  1531- 
1543),  the  National  Marine  Fisheries 
Service  issued  a  modification  to  Permit 
No.  807  to  the  above  applicants  to 
inadvertently  harass  the  species/ 
numbers  of  marine  mammals  described 
above,  subject  to  certain  conditions  set 
forth  therein. 

The  permit,  modification  and 
associated  documents  are  available  for 
review,  by  appointment,  in  the 
following  offices: 

Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  NOAA, 
1335  East-West  Hwy.,  Silver  Spring, 
MD  20910  (301/713-2289); 
Director.  Southwest  Region,  National 
Marine  Fisheries  Service,  NOAA,  501 
W.  Ocean  Blvd.,  Suite  4200,  Long 
Beach.  CA  90801-4213  (310/980- 
4016);  and 
Coordinator,  Pacific  Area  Office, 
Southwest  Region,  National  Marine 
Fisheries  Service.  NOAA,  2570  Dole 
Street,  Honolulu.  HI  96822-2396 
(808/955-8831). 
Dated:  januaiy  29, 1993. 
MichMlF.TUlMui, 

Acting  Director,  Office  of  Protected  Besources, 
National  kfarine  Fisheries  Service. 
[FR  Doc  93-2707  Filed  2-4-93: 8:45  am) 


National  Tachnlcal  Information  Sarvloa 

AQCNCV:  National  Technical  Information 
Service,  Technology  Administration, 
Department  of  Commerce. 

ACnON:  Notice  of  open  meeting. 

SUUMARV:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  the 
National  Technical  Information  Service 
Advisory  Board  will  meet  Monday, 
February  22. 1993.  from  9  a.m.  to  4:30 
p.m.  and  on  Tuesday,  February  23, 
1993,  from  9  a.m.  to  4  p.m.  The  NTIS 
Advisory  Board  is  composed  of  five 
members  appointed  by  the  Secretary  of 
Commerce  who  are  eminent  in  such 
fields  as  information  resources 
management,  information  technology, 
and  library  and  information  services. 
The  NTIS  Advisory  Board  was 
established  by  statute  (Pub.  L.  100-519) 
on  October  24, 1988,  and  received  its 
charter  on  September  15, 1989. 

AGENDA:  The  purpose  of  this  meeting  is 
to  review  and  make  recommendations 
regarding  general  policies  and 
operations  of  NTIS,  including  policies 
in  connection  with  fees  and  charges  for 
its  services.  The  agenda  will  include 
presentations  on  NTIS  modernization,  a 
review  of  fiscal  data,  an  update  on  the 
proposed  new  facility,  and  a  review  of 
the  progress  with  FedWorld. 

DATES:  The  meeting  will  convene 
February  22, 1993,  at  9  a.m.  and  will 
adjourn  at  4  p.m.  on  February  23, 1993. 

ADDRESSES:  The  meeting  will  be  held  in 
Room  1412,  U.S.  Department  of 
Commerce,  Herbert  C  Hoover  Building, 
14th  Street  and  Constitution  Avenue, 
NW..  Washington,  DC  20230. 

PUBUC  PARTICIPATION:  The  meeting  will 
be  open  to  public  participation. 
Approximately  30  minutes  each  day  at 
the  end  of  the  session  will  be  set  aside 
for  oral  comments  or  questions  as 
indicated  in  the  agenda.  Seats  will  be 
available  for  the  public  and  for  the 
media.  Seats  will  be  available  on  a  first- 
come,  first -served  basis.  Any  member  of 
the  public  may  submit  written 
comments  concerning  the  Board's  affairs 
at  any  time  before  and  after  the  meeting. 
Copies  of  the  minutes  of  the  meeting 
will  be  available  within  30  days  from 
the  address  given  below. 

FOR  FURTHER  MFORMAT>ON  CONTACT 
Barbara  Hull.  NTIS  Advisory  Board 
Secretary,  National  Technical 
Information  Swvice,  5285  Port  Royal 
Road,  Springfield.  Virginia  22161. 
Telephone:  703-487-4612;  by  fax  703- 
487-4093. 


..  Dated:  February  1,1993. 
Kontld  E.  Latmon, 

Acting  Director. 

IFR  Doc  93-2685  Piled  2h 
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COMMISSION  ON  AGRICULTURAL 
WORKERS 

Report  Presentation 

AGENCY:  Commission  on  Agricultural 
Workers. 

action:  Announcement  of  report 
presentation. 

SUMMARY:  This  notice  announces  the 
scheduled  presentation  of  the 
Commission  on  Agricultural  Workers* 
report  to  Congress.  The  Commission 
was  established  by  the  Immigration 
Reform  and  Control  Act  (IRCA)  of  1986 
under  section  304. 

On  February  17,  the  Chairman  of  the 
Commission,  Henry  Voss,  will  present 
the  Commission's  report  to  Congress. 
DATES:  10:30  a.m.,  February  17, 1993. 

ADDRESSES:  2226  Raybum  House  Office 
Building,  Washington,  DC 

FOn  FURTHER  INFORMATION  CONTACT:  Beth 
Bickley,  Telephone;  (202)  673-5348. 

Dated:  January  29, 1993. 
Aaron  Bodio, 
Executive  Director. 

IFR  Doc.  93-2757  Filed  2-4-93;  8:45  ami 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  Usii  Additions 

AGENCY:  Committee  for  Purchase  from 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  Procurement  List. 


SUMMARY:  This  action  adds  to  the 
Procurement  List  a  service  and 
commodities  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

EFFECTIVE  DATE:  March  8. 1993. 
ADDRESSES:  Committee  for  Purchase 
from  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403. 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
November  30  and  December  18, 1992, 
the  Committee  for  Purchase  from  People 


Who  Are  Blind  or  Severely  Disabled 
published  notices  (57  FR  56569  and 
60176)  of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  service  and  commodities,  fair 
market  price,  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  service  and 
commodities  listed  below  are  suitable 
for  procurement  by  the  Federal 
Government  under  41  U.S.C  46-48c 
and  41  CFR  51-2.4. 

1  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  virill  not  result  in  any 
additional  leporting,  recordkeeping  or 
other  comphance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  and  commodities  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  service  and  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  and  commodities  to  the 
Government. 

4.  There  are  no  knovra  regulatwy 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
OTtey  Act  (41  U.S.C  46-48c)  in 
connection  with  the  service  and 
commodities  proposed  for  addition  to 
the  Procurement  List. 

Accordingly,  the  following  service 
and  commodities  are  hereby  added  to 
the  Procurement  List: 

Commodities- 

Deployment  Bag,  Parachute 

1670-01-235-0923 

Drill,  Twist 

5133-00-988-5684 

5133-00-988-5673 

5133-00-988-5655 

5133-00-065-0980 

5133-00-065-0981 

5133-00-051-5749 

Service 

Janitorial/Custodial 
Andersonville  National  Historic  Site 
Route  1,  Box  85 
Andersonville,  Georgia 

This  action  does  not  afiioct  contracts 
awarded  prior  to  the  effective  date  of 


this  addition  or  options  exercised  under 

those  contracts. 

Bcvariy  L.  MUkmaa, 

Executive  Director. 

IFR  Doc.  93-2815  Filed  2-4-93;  8:45  am) 
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Procurement  U«l;  Propossd  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to 
Prociirement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COtniENTS  MUST  BE  RECEIVEO  ON  OR 
BEFORE:  March  8, 1993. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Severely  Milkman.  (703)  603-7740. 
SUPPt^ftCNTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C  47(a)(2)  and  41  CFR  51-2.3.  Us 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  service 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  wril) 
not  have  a  significant  impact  on  a 
substantia]  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  resuh  in  any 
additional  reporting,  recordkeeping  or 
other  comphance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  service  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  adverse  impact  on  the  current 
contractors  for  the  commodities  and 
service. 

3.  The  action  will  resuh  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
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the  obiectives  erf  the  Jevits-Wagnec^ 
OTtey  Act  (41  U.S.C  46-48C)  in 
connection  with  the  commodities  and 
service  proposed  for  addition  to  the 
Procurement  List 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
commodities  and  aernot  to  the 
Procurement  List  for  production  by  the 
nonprofit  agency  listed: 

Commodities 

Congressional  Record  Microfiche  7690- 

OO-NSH-0022 
(Requirements  for  the  U.S.  Congress) 
Nonprofit  Agency:  Alliance,  btc, 

Baltimore,  Maryland 
Gloves,  Men's 
8440-00-160-0770 
8440-00-160-0874 
8440-00-160-0875 

(50%  of  the  Government's  Requirement) 
Nonprofit  Agency:  Bi-County  Services, 

Inc.,  Bluffton,  Indiana 

Service 

Administrative  Services 

NASA.  4200  Complex 

Marshall  Space  Flight  Center.  Alabama 

Nonprofit  Agency:  Madison  Cotmty 

Association  for  Retarded  Qtizens, 

Inc.,  Huntsville,  Alabama 

Beverly  L.  Milkaaa, 

Execu  five  Director. 

[FR  Doc.  93-2816  Piled  2-4-93: 8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  ttw  Sacratary 

DU  Advisory  Bovd;  Closed  Meeting 

AGENCY:  Defense  Intelligence  Agency 

Advisor)'  Board,  DoD. 

ACTION:  Notice  of  closed  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
sub  section  (d)  of  section  10  of  Public 
Law  92-463,  as  amended  by  section  5  of 
Public  Law  94-409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Advisory  Board  has  been  scheduled  as 
follows: 

DATES:  Tuesday  and  Wednesday,  9-10 
February  1993  (9  a.m.  to  5  p.m.). 
ADDRESSES:  The  Pentagon.  Washington. 
DC. 

FOR  FURTHER  MPORMATKM  COMTACT: 
Dr.  W.S.  Williamson,  Executive 
Secretary,  DIA  Scientific  Advisory 
Board,  Washington.  DC  20340-1328 
(202) 373-4930. 


SUPPUEMENTARY  MFORMAT10N:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
section  552b(c)n),  tiUe  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
publia  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director,  IMA,  on  related  scientific  and 
technical  intelligence  matten. 

Dated:  February  2, 1993. 
L.M.  Bynam, 

Alternate  OSD  Federal  Register.  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  93-2729  Filed  2-4-93;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

National  Advisory  CourMrH  on 
Educationai  Research  and 
Improvement;  Meeting 

AGENCY:  National  Advisory  Coimcil  on 

Educational  Research  and  Improvement, 

Education. 

ACTION:  Full  Council  Meeting  of  the 

National  Advisory  Council  on 

Educational  Research  and  Improvement. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Advisory  Council  on  Educational 
Research  and  Improvement.  This  notice 
also  describes  the  functions  of  the 
Council.  Notice  of  this  meeting  is 
required  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act. 
DATES  AND  TIMES:  February  24.  1993,  9 
a.m.  to  5  p.m.  Meeting  will  take  place 
at  the  Houston  Museum  of  Natural 
Science.  Meeting  site  will  be  posted. 
February  25, 1993,  9:30  a.m.  to  4:15 
p.m.  Meeting  will  convene  at  the  Space 
Center  Houston,  Johnson  Space  Center. 
Meeting  site  will  be  posted.  February 
26.  1993.  8:30  a.m.  Meeting  will  resume 
at  the  Doubletree  Hotel  at  Post  Oak  and 
adjourn  at  approximately  3:30  p.m. 
Meeting  site  will  be  posted. 
ADDRESSES:  Houston  Museum  of  Natural 
Science,  One  Herman  Circle  Drive, 
Houston,  TX  77030-1799.  Space  Center 
Houston,  Johnson  Space  Center.  1601 
NASA  Road  1  (One).  Houston,  TX 
77058.  Doubletree  Hotel  at  Post  Oak, 
2001  Post  Oak  Boulevard.  Houston.  TX 
77056. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Grace  Lucier,  Executive  Director, 
National  Advisory  Council  on 
Educational  Research  and  Improvement, 
330  C  Street,  SW..  Washington.  DC 
20202-7579,  (202)  205-9004. 
SUPPLEMENTARY  MFORMATION:  The 
National  Advisory  Council  on 


Educational  Research  and  Improvement 
is  established  under  section  405  of  the 
1972  Education  Amendments,  Public 
Law  92-318,  as  amended  by  the  Hi^ier 
Education  Amendments  of  1986,  Public 
Law  99-498.  (20  U.S.C  1221e).  The 
Council  is  estabUshed  to  advise  the 
President,  the  Secretary  of  Education 
and  the  Congress  on  policies  and 
activities  carried  out  by  the  Office  of 
Educational  Research  and  Improvement 
(OERI).  The  meeting  of  the  Council  is 
open  to  the  public.  The  proposed 
agenda  for  February  24  includes 
presentaticHis  on  reforms  in  science 
oirricula  in  elementary  and  secondary 
education  as  developed  by  the  Houston 
Museum  of  Natural  Science,  the 
Houston  Independent  School  District. 
Rice  Univereity,  Baylor  College  of 
Medicine,  and  the  Challenger  Center  for 
Space  Science  Education. 

On  February  25.  the  meeting  will 
focus  on  outreach  programs  and  pre- 
college  education  programs  of  the 
NASA  Johnson  Space  Center.  On 
February  26,  members  will  discuss 
cxuriculum  and  evaluation  standards  in 
school  mathematics,  and  formulate 
research  recommendations  pertaining  to 
Goal  Four  (First  in  the  World  in  Science 
and  Mathematics)  of  the  National 
Education  Goals.  The  final  agenda  will 
be  available  firom  the  Council  office  on 
February  12. 

Records  are  kept  of  all  Council 
Proceedings  and  are  available  for  public 
inspection  at  the  Office  of  the  National 
Advisory  Council  on  Educational 
Research  and  Improvement,  330  C 
Street.  SW..  suite  4076,  Washington,  DC 
20202-7579,  from  9  a.m.  to  5  p.m. 
Monday  through  Friday. 

Dated:  February  1, 1993. 
Mary  Grace  Luatf, 
Executive  Director. 

|FR  Doc.  93-2703  Filed  2-4-93;  8:45  am) 
SaUNOCOOC  4000-01-M 


DEPARTMENT  OF  ENERGY 

San  Francisco  Field  Offica;  Grant 
Award  for  Envirorvnantal  Restoration 
Program  for  Technical  Review  and 
Services  for  Lawrence  Uvermora 
National  Laboratory— Site  300; 
Noncompetitive  Award 

AGENCY:  U.S.  Department  of  Energy 

(DOE). 

ACTION:  Notice  of  noncompetitive 

financial  assistance  award. 

SUMMARY:  Pursuant  to  Uie  DOE 
Financial  Assistance  Rules,  10  CFR 
600.7(b)  the  U.S.  Department  of  Energy. 
San  Pi^dsco  Field  Office  annoimces 
that  it  plans  to  make  a  noncompetitive 


grant  award  for  the  technical  review  and 
services  for  the  Environmental 
Restoration  Program — Lawrence 
Livermore  National  Laboratory — Site 
300.  The  term  of  the  award  will  cover 
the  period  January  15. 1993  and  end  on 
September  30, 1993.  The  total  grant 
award  ia  $150,894. 

ADDRESSES:  U.S.  Department  of  Energy, 
San  Fraadsco  Field  Office.  1333 
Broadway,  Oakland,  CA  94612. 
FOR  FURTHER  MFORMATION  CONTACT. 
Terrie  Browi  of  the  DOE  San  Francisco 
Field  Office,  Contracts  Management 
Division,  telephone  (510)  273-4134. 
SUPPLEieeNTARY  WFORMATION:  The 
proposed  grant  award  primarily 
supports  the  management  and  operation 
of  the  environmental  restoration 
program  at  Lawrence  Livermore 
National  Laboratory— Site  300.  The 
overall  objectives  and  goals  of  the  work 
are  to  perform  timely  technical  reviews 
and  substantive  comments  on  reports 
and  studies,  identification  and 
explanation  of  unique  State 
requirements:  f!eld  investigations  and 
cleanup  activities  and  support  and 
assist  DOE  in  conducting  public 
participation  activities. 

Eligibility  for  this  grant  award  is  being 
limited  to  the  State  of  California,  Central 
Valley  Regional  Water  Quality  Control 
Board  because  LLM. — Site  30ais 
located  in  the  State  of  California  and  the 
siate  has  sole  authority  within  its 
irorders  lo  perform  the  proposed  review 
and  services. 

Issued  in  Oakland,  CA,  January  5, 1993. 
loan  Macrusky, 

Chief.  ER/DP/EM  Branch.  Contracts 

Management  Division. 

[FR  Doc  9J-2787  Filed  2-4-93;  8:45  am] 
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Preparation  of  Nuclear  Waste 
Management  Plan  Report;  Request  for 
Comments/NoUce  of  Public  Meeting 

AGENCY:  Department  of  Energy,  Office  of 
Civilian  Radioactive  Waste 
Management. 

ACTION:  Request  for  comments/'Notice  of 
public  meeting. 

SUMMARY:  Pursuant  to  section  803  of  the 
E.'iergy  Policy  Act  of  1992  (EPACT) 
(Pub.  L.  102-486.  Oct.  24, 1992)  the 
Department  of  Energy  (DOE)  Office  of 
Civilian  Radioactive  Waste  Management 
(OCn^WM)  hereby  requests  the  views 
and  comments  of  the  Nuclear 
Regulatory  Commission  (NRC).  the 
Environmental  Protection  Agency 
(EPA),  and  other  interested  parties  on 
whether  current  programs  and  plans  for 
management  of  nuclear  waste,  as 


mandated  by  the  Nuclear  Waste  Policy 
Act  of  1982  (42  U.S.C.  10101  rt  seq.)  are 
adequate  fat  management  of  any 
additional  volumes  or  categories  of 
nuclear  waste  that  might  be  generated 
by  any  new  nuclear  power  plants  that 
might  be  constructed  and  Ucensed  after 
the  date  of  the  enactment  of  EPACT. 
Views  and  comments  received  in 
accordance  with  the  instructions  given 
below  will  be  used  by  OCRWM  in  the 
preparation  of  the  Nuclear  Waste 
Management  Plan  Report  required 
under  section  803  of  EPACT.  There  will 
be  a  further  request  for  comments  and 
notice  of  public  meeting  following 
preparation  of  a  draft  Nuclear  Waste 
Management  Plan  Report 

To  facilitate  preparation  of  the 
required  report  and  to  present  a  forum 
for  consultation  with  the  NRC  and  the 
EPA  and  to  allow  members  of  the  public 
an  opportunity  to  provide  information 
and  comment,  as  required  by  EPACT, 
OCRWM  gives  notice  of  a  public 
meeting  to  be  held  on  the  date  and  at 
the  place  indicated  below. 

DATES:  Comments  are  to  be  submitted  to 
OCRWM  at  the  address  below  no  later 
than  April  6, 1993.  The  meeting  will  be 
held  on  February  17, 1993,  beginning  at 
8.30  a.m.,  at  the  address  given  below. 

ADDRESSES:  Comments  should  be 
addressed  to:  Dwight  E.  Shelor, 
OCRWM.  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW.. 
Washington,  DC  205S5 

The  public  meeting  will  be  held  at 
Loews  L*Enfant  Piaaa  Hotel  in  the 
Monet  Room  at  480  L'Enfant  Plaza  SW.. 
Washington.  DC  (202)  484-1000. 
Accessible  by  metro  on  the  green, 
yellow,  orange  and  blue  lines 

SUPPLEMENTARY  INFORMATION:  Section 
803  of  EPACT  states  that  the  Secretary 
shall  prepare  the  report  for  submission 
to  the  President  and  the  Congress  within 
1  year  after  the  date  of  the  enactment  of 
EPACT.  The  report  shall  examine  any 
new  relevant  issues  related  to 
management  of  spent  nuclear  fuel  and 
high-level  radioactive  waste  that  might 
be  raised  by  the  addition  of  new 
nuclear^enerated  electric  capacity, 
including  anticipated  increased 
volumes  of  spent  nuclear  fuel  or  high- 
level  radioactive  waste,  any  need  for 
additional  interim  storage  capacity  prior 
to  final  disposal,  transportation  of 
additional  volumes  of  waste,  and  any 
need  for  additional  repositories  for  deep 
geologic  disposal. 

FOR  FURTHER  WFORMATION:  For 
infcHination  on  substantive  matters, 
please  contact  Dwight  E.  Shelor  of  the 


Office  of  avilian  Radioactive  Waste 
Management,  at  (202)  586-3623. 
LakaBwraN, 

Acting  Director,  Office  ofdvUian  Radioactive 

Watte  Uanageiaent 

[FR  Doc.  93-2788  Piled  2-4^03;  8:45  am) 
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Energy  tnlormaiion  Adndniatrstion 

Agency  Infonnatlon  Collectlona  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 

Administration,  DC^. 

ACTKM:  Notice  of  request  submitted  for 

review  by  the  Office  of  Management  and 

Budget. 

SUMMARY:  The  Energ>-  Information 
Administration  (ELA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L,  Na 
96-511.  44  U.S.C  3501  et  seq.\.  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Papemrork 
Reduction  Act.  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection;  (2)  Collection  number(8);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Type 
of  request,  e.g.,  new,  revision,  extension, 
or  reinstatement:  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e.. 
mandatory,  voluntary,  or  required  to. 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate 
of  the  average  hours  per  response;  (12) 
The  estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collecticHi  and 
the  respondents. 

DATES:  Comments  must  be  filed  on  or 
before  March  8, 1993.  If  you  anticipate 
that  you  will  be  submitting  comments 
but  find  it  difficult  to  do  so  within  the 
time  allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so.  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  EIA  contact  listed 
below.) 

ADDRESSES:  Address  comments  tc  the 
Department  of  Energy  Desk  Officer. 
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Office  of  InfbrmaticMi  and  Regulatory 
Afbire,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW., 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  MFORMA-nON  AND  COPIES  OF 
RELEVANT  MATERUUA  CONTACT:  Jay 
Casselherry,  Office  of  Statistical 
Standards,  (EI-73),  Forrestal  Building. 
U.S.  Department  of  Energy,  Washington, 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  254-5348. 
StJPPLEMENTARY  MFORMATXM:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Federal  Energy  Regulatory 
Commission. 

2.  FERC-519. 

3.  1902-0082. 

4.  Disposition  of  Facilities.  Mergers, 
and  Acquisitions  of  Securities. 

5.  Extension. 

6.  On  occasion. 

7.  Mandatory. 

8.  Businesses  or  other  for-proHt. 

9.  30  respondents. 

10. 1  response  per  respondent. 

11.  80  hours  per  response. 

12.  2,400  hours. 

13.  The  Federal  Power  Act  requires 
that  public  utilities  file  for  approval  of 
dispositions  of  jurisdictional  facilities: 
mergers  of  such  facilities  with  other 
such  facilities  owned  by  other  parties; 
or  acquisitions  of  securities  of  other 
public  utilities.  Supporting  data  is 
required  to  determine  if  transactions  are 
consistent  with  public  interest. 

Siatttlory  Authority:  Sec.  3506  (a)  and 
(c)(1).  Paperwork  Reduction  Act  of  1980,  as 
amended  (Pub.  L  96-511),  44  U.S.C  3506  (a) 
and  (c)(1). 

Issued  in  Washington,  DC,  January  28, 
1993. 

Yvonne  M.  Bishop, 
Director.  Statistical  Standards,  Energy 
Information  Administration. 
|FR  Doc  93-2789  Piled  2-4-93;  845  am] 
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Federal  Energy  Regulatory 
Commiaaion 

[Docket  No*.  ER92-330-000.  e(  ■!.] 

Lockhart  Power  Company,  at  al., 
Electric  Rate,  Small  Power  Production, 
and  interlocking  Directorate  Fiiinga 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Lockhart  Power  Company 

(Docket  Na  ER93-330-000I 
January  27, 1993. 

Take  notice  that  on  January  15, 1993, 
Lockhart  Power  Company  filed  with  the 


Commission  an  Electric  Service 
Agreement — Lockhart  Power  Company 
with  the  City  of  Union,  South  Carolina. 
The  Agreement  sufMrsedes  two  service 
agreements  between  Union  and 
Lockhart,  for  which  agreements  notices 
of  termination  have  been  filed.  The  rates 
to  be  charged  Union  are  those  already 
on  file  under  Lockhart's  FERC  Electric 
Tari^.  Original  Volume  No.  1  (Resale 
Service — Municipalities).  The  only 
changes  to  be  made  in  the  service  to  be 
provided  are  an  additional  delivery 
point  and  a  change  in  the  notice  p>eriod 
for  termination.  Lockhart  requests  that 
the  Commission  made  the  notices  of 
termination  and  the  Agreement  effective 
as  of  January  21, 1993,  and  has 
requested  waiver  of  the  Commission's 
notice  requirements  for  good  cause 
shown.  Lockhart  states  that  copies  of  the 
filing  have  been  served  on  Union  and  on 
the  Public  Service  Commission  of  South 
Carolina. 

Comment  date:  February  10, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Orange  and  Rockland,  Inc. 

(Docket  No.  ER93-328-0001 
January  27. 1993. 

Take  notice  that  on  January  14,  1993, 
Orange  and  Rockland,  Inc.  (O&R) 
tendered  for  filing  a  Consent  Settlement 
Agreement  between  O&R  and  the  FERC 
Litigation  Staff. 

Comment  date:  February  10, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Indiana  &  Michigan  Municipal 
Distributors  Association.  City  of 
Auburn.  Indiana  v.  Indiana  Michigan 
Power  Company 

(Docket  Nos.  EL88-1-004;  ER88-31-003  and 
ER88-32-003;  ER90-270-003  and  ER90- 
271-004 

January  27. 1993. 

Take  notice  that  on  January  14,  1993, 
Indiana  Michigan  Power  Company 
(I&M)  tendered  a  modified  compliance 
filing  in  the  above-referenced  dockets, 
in  compliance  with  the  Commission's 
December  22,  1992  Opinion  and  Order 
on  Initial  Decision.  The  modified 
compliance  filing  amends  a  prior 
compliance  filing  made  by  I&M  on  July 
15, 1992  in  order  to  reflect  the 
elimination  of  section  5.10  of  Rate 
Schedule  No.  70  and  section  266  of  Rate 
Schedule  No.  74. 

Copies  of  the  modified  filing  were 
serveid  upon  Richmond  Power  &  Light, 
the  Indiana  Municipal  Power  Agency 
and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  February  10. 1993.  in 
accordance  with  Standard  Paragraph  E 
'  at  the  end  of  this  notice. 


4.  PennsylTania  Power  k  Light 
Company 

(Docket  ^4o.  ER03-268-OOO] 
January  27. 1993. 

Take  notice  that  on  January  11. 1993. 
Pennsylvania  Power  &  Light  (Company 
(PP&L)  tendered  for  filing  an 
amendment  to  its  original  filing  filed  in 
this  docket  on  December  8. 1992. 

Comment  date:  February  10. 1993.  in 
accordance  with  Standard  Parasraph  E 
at  the  end  of  this  notice. 

5.  Maine  Public  Service  Company 

(Docket  No.  ER93-1 7-001) 
January  27, 1993. 

Take  notice  that  on  January  11, 1993, 
Maine  Public  Service  Company 
tendered  for  filing  its  compliance  filing 
in  the  above-referenced  docket. 

Comment  date:  February  11, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Paget  Sound  Power  &  Light  Company 

(Docket  No.  ER93-1 59-000] 
January  28, 1993. 

Take  notice  that  on  January  19,  1993, 
Puget  Sound  Power  &  Light  Company 
(Puget)  tendered  for  filing  information 
relating  to  service  under  Rate  Schedule 
FERC  No.  16  or  construction,  relocation, 
operation,  maintenance  or  ownership  of 
facilities  by  Puget  or  Bonneville  Power 
Administration  (Bonneville).  A  copy  of 
the  filing  was  served  upon  Bonneville. 

Comment  date:  February  12. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Iowa  Electric  Light  and  Power 
Company 

(Docket  No.  ER93-262-000I 
January  28, 1993. 

Take  notice  that  Iowa  Electric  Light 
and  Power  Company  (Iowa  Electric  )  on 
January  25.  1993,  tendered  for  filing  an 
Amendment  to  its  December  7, 1992 
filing  in  the  above  docket.  The 
Amend(nent  provides  additional 
information  relating  to  and  justification 
for  a  change  in  the  rates  charged  in 
Service  Schedule  C  (Short  Term  Power) 
to  the  Interconnection  Agreement 
between  Iowa  Electric  and  Central 
Illinois  Public  Service  Company. 

Copies  of  this  filing  have  been  sent  to 
Central  Illinois  Public  Service 
Company,  the  Iowa  State  Utilities 
Board,  and  the  Illinois  Commerce 
Commission. 

Comment  date:  February  12. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Federal  Regirter  /  Vol.  58,  No.  23  /  Friday,  February  5,  1993  /  Notices 


7219 


8.  Consolidated  Ediaon  Company  at 
NewYoric,  Inc. 

[Docket  Na  ER93-331-000] 
Januaiy  28, 1993. 

Take  notice  that  on  January  19, 1993, 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Edison)  tendered  for 
filing  a  Supplement  to  Con  Edison  Rate 
Schedule  FERCNo.  112  for  transmission 
service  for  New  York  State  Electric  & 
Gas  Corporation  (NYSEG).  The 
Supplement  is  an  executed  letter 
agreement  substantially  similar  to,  and 
superseding,  an  unsigned  letter 
agreement.  Supplement  No.  1  to  the 
Rate  Schedule.  Con  Edison  has 
requested  waiver  of  notice  requirements 
so  that  the  Supplement  can  be  made 
effective  as  of  January  1, 1988. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
NYSEG. 

Co0tjnen(  date:  February  12, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Kentucky  Power  Company 

[Docket  No.  ER93-332-OOOI 
January  28, 1993. 

Take  notice  that  on  January  19, 1993, 
Kentucky  Power  Company  tendered  for 
Hling  a  letter  agreement  between 
Kentucky  Power  and  the  City  of 
Vanceburg,  Kentucky  which  extends 
until  March  1, 1993.  the  time  for 
Vanceburg  to  enter  into  a  service 
agreement  for  full-requirements  service 
from  Kentucky  Power  beginning  January 
1, 1994.  Vanceburg  agreed  to  purchase 
such  service,  beginning  January  1, 1994. 
in  a  1988  agreement  with  Kentucky 
Power  accepted  for  filing  by  the 
Commission  on  July  20. 1988  in  Docket 
No.  ER88-408-O00. 

Comment  date:  February  12, 1993,  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Florida  Power  k  Light  Company 

[Docket  Na  ER93-228-O00] 
lanuary  28. 1993. 

Take  notice  that  on  January  14, 1993, 
Florida  Power  &  light  Company  (FPL) 
tendered  for  filing  Supplemental 
Information  to  the  Letter  Agreement 
Regarding  Construction  and 
Reimbursement  of  Calusa-Lee  No.  2 
Line  Terminal  at  Cahisa  between  FPL 
and  Lee  County  Electric  Cooperative, 
Inc. 

Comment  date:  February  12, 1993.  In 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 


11.  Puget  Soond  Powar  k  Light 
Company 

[Docket  No.  ER93-16a-000] 
January  28, 1993. 

Take  notice  that  cm  January  19. 1993, 
Puget  Sound  Power  k  Light  Company 
(Puget)  tendered  for  filing  information 
relating  to  service  imder  Rate  Schedule 
FERC  No.  82  or  construction,  relocation, 
operation,  maintenance  or  ownership  of 
faciUties  by  Puget  or  the  United  States 
Department  of  Navy  (Navy).  A  copy  of 
the  filing  was  serveid  upon  the  Navy. 

Comment  date:  February  12, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Puget  Sound  Power  k  Light 
Company 

[Docket  No.  ER93-1 71-000) 
January  28, 1993. 

Take  notice  that  on  January  19, 1993. 
Puget  Sound  Power  k  Light  Company 
(Puget)  tendered  for  filing  informaticm 
relating  to  constmction,  operation, 
maintenance,  ownership  or 
interconnection  of  facilities  by  Puget  or 
Public  Utility  District  No.  2  of  the  Grant 
County  (District).  A  copy  of  the  filing 
was  served  upon  the  District. 

Comment  date:  February  12, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Puget  Sound  Power  k  Light 
Company 

[Docket  No.  ER93-120-0001 
January  28, 1993. 

Take  notice  that  on  January  19, 1993, 
Puget  Sound  Power  &  Light  Company 
(Puget)  tendered  for  filing  information 
relating  to  the  Service  Agreements  Filed 
Under  Western  Systems  Power  Pool 
Agreement  (Docket  No.  ER91-195-000). 

Comment  date:  February  12, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

UkP.raafcan. 

Secretaiy. 

(FR  Doc  03-2809  Filed  2-4-93;  MS  ■m) 
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(Propel  Na  1063C-001;  WaaMngloi4 

Public  UUUty  Dtotrfct  Na  1  of 
Okanogan  County;  AvaUabUtty  of 
Envlfonroantol  Aa— imant 

Fefaniaryl,  1993. 

In  accordance  with  the  National 
Enviroiunental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
CommissicD's  (Commission's) 
regulations.  18  CFR  part  380  (Order  Na 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  license  for  the  Enloe 
Dam  Project,  located  near  the  town  of 
Oroville  on  the  Similkameen  River, 
Okanogan  Coimty,  Washington,  and  has 
prepared  an  Environmental  Assessment 
(EA)  for  the  project.  In  the  EA,  the 
Commission's  staff  has  analyzed  the 
environmental  impacts  of  the  project 
and  has  concluded  that  relicensing  the 
project  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

Copies  of  the  EA  are  available  for 
reviewlh  the  Public  Reference  Branch, 
room  3104,  of  the  Commission's  offices 
at  941  North  Capitol  Street,  NE., 
Washington.  DC  20426. 
LoisD.CuhaU. 
Secretary. 

[FR  Doc  93-2808  Filed  2-4-93;  8:45  am) 
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[Dodwt  No.  JD93-<miOT  T«a»-ia2} 

State  of  Texas;  NCPA  Notica  of 
Determination  by  Jurisdictional 
Agancy  Designating  Tight  Formation 

February  1,1993. 

Take  notice  that  on  January  21. 1993, 
the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
section  271.703(c)O)  of  the 
Commission's  regulations,  that  the 
Wilcox  1st  Hinnant  Formation 
underlying  a  portion  of  Jim  Hogg 
County,  Texas,  qualifies  as  a  tight 
formation  under  section  107(b)  of  the 
Natural  Gas  Policy  Act  of  1978.  The 
designated  area  coven  approximately 
2,983.9  acres  in  Jim  Hogg  County  and 
includes  all  or  pert  of  the  following 
surveys; 


7220  Federal  Register  /  Vol.  58.  No.  23  /  Friday,  February  5,  1993  /Notices 


Survsy 

Switon 

Acraags 

H.  Rodflgusz.  A-268  ....- 

A.a  &  M..  A-2e - 

Sw«  F««pe  A.M.  *  1.  Ca, 
f^-^jj 

Wm.  Kay.  /«00  ._ ™ 

Sam  Hooey.  A-164  

J.S.  waams.  A-344  „.... 

142 
143 

145 
260 
270 
271 

466.5 
80.0 

640.0 

1.064.7 

626.3 

844 

The  notice  of  determination  also 
contains  Texas'  findings  that  the 
referenced  portion  of  the  Wilcox  1st 
Hinnant  Fonnation  meets  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  Inspection,  except  for 
material  which  is  confidential  under  18 
cm  275.206,  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203,  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lok  D.  CadiaU. 
Secretary. 

IFR  Doc.  93-2811  Filed  2-^-93;  8:45  am] 
MUJNC  cooc  •nr-at-M 


[Docket  No.  JO93-0331  IT  T«xm-103] 

State  of  Texas;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  Tight  Formition 

February  1. 1993. 

Take  notice  that  on  January  21, 1993. 
the  Railroad  Commission  of  Texas 
(Texas)  submitted  the  above-referenced 
notice  of  determination  pursuant  to 
§  271.703(c)(3)  of  the  Commission's 
regulations,  that  the  Wilcox  Formation. 
Lower  1st  Reagan  Sand  underlying  a 
portion  of  Bee  County,  Texas,  qualifies 
as  a  tight  formation  under  section  107(b) 
of  the  Natural  Gas  Policy  Act  of  1978. 
The  designated  area,  lying  within 
Railroad  Commission  District  2, 
includes  portions  of  the  Thomas  Ehity 
Survey  A-21  and  the  Jose  Maria  Uranga 
Survey  A-68. 

The  notice  of  determination  also 
contains  Texas'  findings  that  the 
referenced  portion  of  the  Wilcox 
Formation  meets  the  requirements  of  the 
Commission's  regulations  set  forth  in  18 
CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  18 
CFR  275.206,  at  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE.,  Washington.  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  ivith  18  CFR  275.203  and 


275.204,  within  20  days  after  the  date 

this  notice  is  issued  by  the  Commission. 

Lois  D.  CaaheU, 

Secretary. 

IFR  Doc.  93-2812  Filed  2-4-93;  8:45  am] 

aiujNO  cooc  «nr-oi-M 

(Docket  Noe.  CP93-1 67-000,  el  sL] 

Williams  Natural  Gas  Company,  at  al.; 
Natural  Gas  Caftlflcata  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Williams  Natural  Gas  Company 

(Docket  No.  CP93-167-000I 

Take  notice  that  on  January  21, 1993, 
Williams  Natural  Gas  Company  (WNG). 
P.O.  Box  3288,  Tulsa,  Oklahoma  74101, 
filed  in  Docket  No.  CP92-167-O00  a 
request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  abandon  a  firm  sale  of 
natural  gas  to  Avant  Utilities  Authority 
(Avant)  in  Osage  County,  Oklahoma, 
under  WNG's  blank  certificate  issued  in 
Docket  No.  CP82-479-000,  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

WNG  proposes  to  abandon  the  sale  in 
response  to  a  request  from  Avant  to 
terminate  the  sales  agreement  between 
WNG  and  Avant.  It  is  stated  that  the  sale 
was  carried  out  under  the  terms  of 
WNG's  Rate  Schedule  F  and  was 
authorized  by  the  Commission  in 
Docket  No.  G-1 899 1 .  It  is  explained  that 
the  peak  day  sales  volume  was  3,015  Dt 
equivalent.  It  is  asserted  that  the  sale  is 
replaced  by  a  firm  transportation 
agreement,  which  went  into  efi^ect 
January  1, 1993.  It  is  further  asserted 
that  the  transportation  service  utilizes 
the  same  facilities,  and  that  no  facilities 
are  proposed  for  abandonment  herein.  It 
is  stated  that  the  proposed  abandonment 
would  have  no  impact  on  WNG's  system 
or  on  its  other  customers. 

Comment  dote;  March  11,  1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Williston  Basin  Interstate  Pipeline 
Company 

[Docket  No.  CP93-t  63-000) 
January  25, 1993. 

Take  notice  that  on  January  21, 1993, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  suite  300, 
200  North  Third  Street,  Bismarck,  North 
Dakota  58501,  filed  in  Docket  No.  CP93- 
163-000  a  request  pursuant  to 
§§  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 


157.216)  for  authorization  to  abandon  a 
sales  tap  and  appurtenant  facilities 
under  Williston  Basin's  blanket 
certificate  issued  in  Docket  No.  CP82- 
487-000,  ef  al.,  purauant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Williston  Basin  proposes  to  abandon 
a  farm  tap  described  as  the  Montana- 
Dakota  sales  tap  station  896-f64,  located 
on  its  Cabin  Creek-Bismarck 
Transmission  Line  in  Wibaux  County, 
Montana.  It  is  stated  that  Montana- 
Dakota  Utilities  Co.,  a  Division  of  MDU 
Resources  Group,  Inc.,  advised  that 
service  through  the  sales  tap  is  no 
longer  necessary,  by  consent  statement 
dated  December  10, 1992.  Williston 
Basin  states  that  the  tap  would  be 
abandoned  on  its  existing  transmission 
right-of-way,  and  estimates  the  cost  of 
removal  would  be  $250. 

Comment  date:  March  11, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Williams  Natural  Gas  Company 

[Docket  No.  CP93-168-000I 
January  25, 1993. 

Take  notice  that  on  January  21, 1993. 
Williams  Natural  Gas  Company 
(Williams),  P.O.  Box  3288,  Tulsa, 
Oklahoma  74101.  filed  in  Docket  No. 
CP93-1 68-000  a  request  pursuant  to 
§§  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.216)  for  authorization  to  abandon 
sales  service  for  Mannford  Public  Works 
Authority  (Mannford)  under  its  blanket 
certificate  issued  in  Docket  No.  CP82- 
479-000,  pursuant  to  section  7(b)  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

It  is  indicated  that  Mannford  by  letter 
dated  May  28, 1992,  has  requested  that 
the  July  1, 1988,  sales  service  agreement 
witb  Williams  be  terminated  as  of 
January  1, 1993,  to  be  replaced  by  a  firm 
transportation  service  under  Williams' 
Rate  Schedule  FTS.  No  abandonment  of 
facilities  is  proposed. 

Comment  date:  March  11, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Williams  Natural  Gas  Company 

(Docket  No.  CP93-169-00) 
January  25, 1993. 

Take  notice  that  on  January  21, 199'^. 
Williams  Natural  Gas  Company  (WNG) 
P.O.  Box  3288,  Tulsa,  Oklahoma  74101, 
filed  in  Docket  No.  CP92-169-000  a 
request  pursuant  to  §  157.205  of  the 


CommissioD's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  abandon  a  firm  sale  of 
natural  gas  to  the  Town  of  Burlington 
(Burlington)  in  Alfalfa  County, 
Oklahoma,  imder  WNG's  blanket 
certificate  issued  in  Docket  No.  CP82- 
479-000,  all  as  more  fully  set  forth  in 
the  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

WNG  proposes  to  abandon  the  sale  in 
response  to  a  request  from  Burlington  to 
terminate  the  sales  agreement  between 
Burlington  and  WNG.  It  is  stated  that' 
the  sale  was  carried  out  under  the  terms 
of  WNG's  Rate  Schedule  F  and  was 
authorized  by  the  Commission  in 
Docket  No.,  CP63-51.  It  is  explained 
that  the  peak  day  sales  volume  was 
1,346  Dt  equivalent.  It  is  asserted  that 
the  sale  is  replaced  by  a  firm 
transportation  agreement,  which  went 
into  effect  January  1, 1993,  as  reported 
in  Docket  No.  ST92-993.  It  is  ftirther 
asserted  that  the  transportation  service 
utilizes  the  same  facilities,  and  that  no 
facihties  are  proposed  for  abandonment 
herein.  It  is  stated  that  the  proposed 
abandonment  would  have  no  impact  on 
WNG's  system  or  on  its  other  customers. 

Comment  dote;  March  11, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

5.  Florida  Gas  Transmission  Company 

(Docket  No.  CP93-165-0001 
January  26, 1993. 

Take  notice  that  on  January  21, 1993, 
Florida  Gas  Transmission  Company, 
(FGT).  1400  Smith  Street.  Houston, 
Texas  77002,  filed  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  an  interruptible  transportation 
service  for  Southern  Natural  Gas 
Company  (SNG),  under  Rate  Schedule 
X-15,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

FGT  states  that  SNG,  by  letter  dated 
December  20, 1991,  requested 
termination  of  the  relative  agreement 
because  the  transportation  service  is  no 
longer  needed.  FGT  also  indicates  that 
the  proposed  abandonment  vnll  not 
result  in  the  abandonment  of  facilities 
nor  will  it  result  in  the  abandonment  of 
service  to  any  other  customers  of  FGT. 

Comment  date:  February  16, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 
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6.  Transwestera  Pipeline  Company 

[Docket  No.  CP9a-166-000] 
January  26, 1993. 

Take  notice  that  on  January  21, 1993. 
Transwestem  Pipeline  Company. 
(Transwestem),  1400  Smith  Street, 
Houston,  Texas  77002,  filed  in  Docket 
No.  CP93-166-000,  a  request  pursuant 
to  §  157.205  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
abandon  a  direct  interruptible  sale  of 
natural  gas  to  Climax  Chemical 
Company  (Climax)  in  Lea  County,  New 
Mexico,  under  Transwestem 's  blanket 
certificate  issued  in  Docket  No.  CP82- 
534-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  mth 
the  Commission  and  open  to  public 
inspection. 

Transwestem  states  that,  by  order 
issued  June  15, 1962,  in  Docket  No. 
CP62-185,  it  was  authorized  to  make 
direct  intermptible  sales  of  up  to  2,000 
Mcf  of  natiiral  gas  per  day  to  Climax 
from  its  Monument  Lateral  in  Lea 
County,  New  Mexico,  pivsuant  to  an 
interruptible  sales  agreement  dated 
January  24, 1962. 

Transwestem  further  states  that,  by 
order  dated  December  17, 1992,  the 
United  States  Bankruptcy  Court  for  the 
District  of  New  Mexico  approved  an 
agreement  between  Transwestem  and 
Climax  for  rejection  of  the  gas  sales 
agreement  and  termination  of  the 
automatic  stay  and  authorized 
Transwestem  to  initiate  abandonment 
proceedings. 

Transwestem  does  not  propose  to 
abandon  the  related  facilities,  it  is 
stated. 

Comment  date:  March  12, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

7.  Colorado  Interstate  Gas  Company 

(Docket  No.  CP93-1 71-000) 
January  27, 1993. 

Take  notice  that  on  January  22, 1993, 
Colorado  Interstate  Gas  Company  (QG), 
Post  Office  Box  1087,  Colorado  Springs, 
Colorado  80944,  filed  in  Docket  No. 
CP93-1 71-000  a  request  pursuant  to 
§157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Pohcy  Act  (18  CFR  157.205 
and  157.211)  for  authorization  to 
constmct  and  operate  a  new  meter 
station  pursuant  to  CIG's  blanket 
certificate  issued  in  Docket  No.  CP83- 
21-000,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

CIG  proposes  to  construct  and  operate 
the  Fort  Morgan  SW  Meter  Station 


located  in  Morgan  County,  Colorado. 
QG  states  that  the  meter  station  will  be 
constructed  pursuant  to  a  request  by  the 
City  of  Fort  Morgan  dated  August  12, 
1902.  It  is  also  steted  that  the  Port 
Morgan  SW  Meter  Station  is  not 
proposed  to  increase  total  peak  day  or 
firm  volumes  delivered  to  the  Qty  of 
Fort  Morgan  and  the  meter  station  will 
be  designed  with  a  maximiun  capacity 
of  4,000  Mcf  per  day. 

Comment  aate:  March  15. 1993.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

8.  Colorado  Interstala  Gas  Comptuj 

(Docket  No.  a>9S-162-000] 
January  28, 1993. 

Take  notice  that  on  January  15, 1993. 
Colorado  Interstate  Gas  Company  (QG). 
P.O.  Box  1087,  Colorado  Springs, 
Colorado  80944,  filed  in  Docket  Na 
CP93-162-000,  a  request  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  and 
section  157  of  the  Commission's 
Regulations  for  permission  and  approval 
to  abandon  two  compressor  imits  at  the 
Spindle  Compressor  Station  (Spindle) 
located  in  Weld  County,  Colorado,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

QG  states  that  the  two  600- 
horsepower  units  certificated  in  1979 
have  been  determined  to  be  in  excess  for 
the  volumes  being  produced  in  the 
Spindle  area  of  Colorado,  and  the 
remaining  1,096  horsepower  of 
compression  is  suflident  to  compress 
the  Spindle  volumes. 

Comment  date:  Febmary  18, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

9.  Williams  Natural  Gas  Company 

(Docket  No.  CP93-1 72-000] 
January  28, 1993. 

Take  notice  that  on  January  22, 1993. 
Williams  Natural  Gas  Company 
(Williams),  P.O.  Box  3288,  Tulsa, 
Oklahoma  74101,  filed  in  Docket  No. 
CP93-1 72-000,  a  request  pursuant  to 
S§  157.205  and  157.216(b)  of  the 
Commission's  Regulations  under  the 
Natiural  Gas  Act,  to  abandon  the  sale  of 
gas  for  resale  to  the  Town  of  Freedom, 
Oklahoma  (Freedom)  in  Woods  County, 
Oklahoma,  under  Williams'  blanket 
certificate  authorization  issued  in 
Docket  No.  CP82-4  79-000,  all  as  more 
fully  set  forth  in  the  request  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Williams  sold  gas  to  Freedom  under 
a  sales  agreement  designated  as  Rate 
Schedule  F.  However,  Freedom  has 
requested  cancellation  of  the  firm  sales 
agreement,  effective  January  1, 1993,  or 
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as  soon  thereafUr,  because  the  sendee  is 
no  longer  needed,  as  stated  bv  Williams. 
Williams  contends  that  F-eedom  has  a 
finn  transportation  ag^^ement  in  place, 
effective  January  1, 1993,  which  would 
take  the  place  of  the  resale  sales 
agreement. 

No  abandonment  of  facilities  is 
reouested  in  this  proposal,  as  Williams 
inoioites  the  facilities  mil  remain  in 
place  and  be  available  for  the  delivery 
of  transportation  gas. 

Comment  date:  March  15, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

10.  CNG  Transmission  Corporation 

[Docket  No.  CP93-175-0001 
lamiary  28. 1993. 

Take  notice  that  on  January  25. 1993, 
CNG  Transmission  Corporation  (CNGT). 
445  West  Main  Street.  Clarksburg.  West 
Virginia  26302-2450.  filed  in  Docket 
Na  CP93-1 75-000  a  request  pursuant  to 
§§  157.205. 157.211(a)  and  157.216(b)  of 
the  Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
abandon  certain  sales  and  transportation 
taps  and  associated  gas  supply  facilities, 
related  rights-of-way  and  all  other 
associated  equipment,  pipe  and 
appliances  connected  therewith  to 
Ardent  Resources,  Inc.  (Ardent 
Resources),  under  its  blanket  certificate 
issued  in  Docket  No.  CP82-537-000,  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

CNGT  states  that  the  facilities  it 
proposes  to  abandon  are  located  in  Erie, 
Seneca.  Cayuaga.  Livingston,  Madison 
and  Ghatauqua  Counties,  New  York,  and 
in  Potter  and  Tioga  Counties, 
Pennsylvania.  CNGT  indicates  that 
these  facilities  service  wells  under 
expired  CNGT  gas  purchase  contracts 
and  company  production,  and  that  the 
gas  related  to  these  facilities  has  been 
removed  from  jurisdiction  under  the 
Natural  Gas  Act  by  virtue  of  the 
Wellhead  Decontrol  Act  of  1989. 

CNGT  states  that  it  currently  makes 
sales  to  North  Penn  Gas  Company 
(North  Penn)  and  New  York  State 
Electric  and  Gas  Corporation  (NYSEG) 
through  facilities  CNGT  proposes  to 
abandon  herein.  According  to  CNGT, 
North  Penn  and  NYSEG  have  agreed  to 
the  discontinuance  of  service  by  CNGT. 

Comment  date:  March  15, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

11.  Williams  Natural  Gas  Q>mpaay 

[Docket  Na  CP93-178-O001 
January  28. 1993. 

Take  notice  that  oa  January  25. 1993, 
Williams  Natural  Gas  Company  (WNG). 


P.  O.  Box  3288.  Tulsa.  Oklahoma  74101. 
filed  in  Docket  No.  CP93-178-000  a 
request  pursuant  to  §§  157.205  and 
157.216  of  the  Commission's 
Regulations  imder  the  Natural  Gas  Act 
(18  CFR  157.205)  for  authorization  to 
abandon  the  sale  of  gas  for  resale  to 
Wakita  Utilities  Authority  (Wakita) 
imder  WNG's  blanket  certificate  issued 
in  Docket  Na  CP82-479-000  pursuant 
to  section  7  of  the  Natural  Gas  Act.  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

WNG  states  that  Wakita  has  requested 
cancellation  of  their  firm  sales 
agreement  under  WNG's  Rate  Schedule 
F.  An  existing  firm  transportation 
agreement  will  remain  in  effect.  The 
facilities  would  be  left  in  place  for  the 
delivery  of  transportation  gas. 

Comment  date:  March  15. 1993.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

12.  Williston  Basin  Interstate  Pipeline 
Company 

[Docket  No.  CP93-1 7&-0001 

January  28, 1993, 

Take  notice  that  on  January  25. 1993, 
Williston  Basin  Interstate  PipeUne 
Company  (Williston  Basin).  200  North 
Third  Street,  suite  300,  Mismarck,  North 
Dakota  58501.  filed  in  Docket  No.  CP93- 
176-000  a  request  pursuant  to  §  157.205 
of  the  Commission's  Regulations  to 
construct  and  operate  a  metering  station 
for  an  interruptible  transportation 
service  for  Ehincan  Energy  Company 
(Duncan)  in  Billings  County,  North 
Dakota  under  Williston  Basin's  blanket 
certificate  issued  in  Docket  No.  CP82- 
487-000,  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Williston  Basin  proposes  to  construct 
and  operate  a  metering  station  and 
appurtenant  facilities  on  an  existing 
right-of-way  for  the  delivery  of  up  to 
225  Mcf  per  day  of  natural  gas,  on  an 
interruptible  basis,  for  use  in  oil  field 
operations  by  Duncan  in  the  Fryburg 
Field,  Billings  County,  North  Dakota  at 
an  estimated  cost  of  $9,055,  which 
would  be  reimbursed  by  Duncan. 
Williston  Basin  states  that-the 
transportation  service  would  be 
provided  under  its  Rate  Schedule  IT-1 
and  would  have  no  significant  effect  on 
its  peak  day  and  annual  requirements. 

'Comment  dato.  March  15, 1993,  in 
accordance  %irith  Standard  Paragraph  G 
at  the  end  of  this  notice. 


13.  Taxas  Eastern  Transmission 
Corporatioa  and  Transcontinental  Gas 
Pipe  Line  Corporatian 

[Docket  No.  CP93-170-^)0(^ 

January  28, 1993. 

Take  notice  that  on  January  22, 1993, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern).  P.O.  Box  1642. 
Houston,  Texas  77251-1642  and 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL),  P.O.  Box  1396, 
Houston,  Texas  77251.  filed  in  Docket 
No.  CP93-1 70-000.  a  joint  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  a  transportation  and  exchange 
service  provided  pursuant  to  Texas 
Eastern's  Rate  Schedule  X-123  and 
TGPL's  Rate  Schedule  X-202.  effective 
July  1, 1990,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  by  order  issued  May 
23, 1979  (May  23, 1979  Order)  in  Docket 
No.  CP79-79,  TGPL  was  authorized  to 
transport  up  to  17,400  Mcf  of  natural  gas 
per  day  on  a  firm  basis  for  Texas 
Eastern.  It  is  further  stated  that  the  gas 
is  transported  through  a  segment  of 
TGPL's  system  extending  from 
Vermilion  Block  331,  offshore 
Louisiana,  to  South  Marsh  Island  Block 
66.  offshore  Louisiana.  At  South  Marsh 
Island  Block  66  the  gas  is  considered  to 
be  exchanged  with  TGPL's  gas  which  is 
delivered  to  Texas  Eastern's  offshore 
system  at  a  point  in  Main  Pass  Area 
Block  7,  offshore  Louisiana. 

Texas  Eastern  and  TGPL  state  that  the 
May  23, 1979  Order  was  amended  by 
order  issued  June  22, 19S4,  in  Docket 
No.  CP79-79-002,  authorizing  the 
transportation  and  exchange  of  gas  from 
an  additional  deUvery  point  in  Breton 
Sound  Block  54,  offshore  Louisiana, 
where  TGPL  would  deliver  gas  to  Texas 
Eastern.  It  is  stated  that  the  source  of 
supply  for  the  gas  delivered  to  the 
Breton  Sound  Block  54  delivery  point 
was  a  commitment  to  TGPL  of  reserves 
in  Breton  Sound  Blocks  54  and  55. 

No  faciUties  are  proposed  to  be 
abandoned  herein. 

Comment  date:  February  18, 1993,  in 
accordance  with  Standard  paragraph  F 
at  the  end  of  the  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
file  with  the  Federal  Energy  RogulatOry 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
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385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  piu^uant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

C.  Any  person  or  the  Commission's 
.  staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  §  157.205  of  the  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 


authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act. 

Leii  D.  Caahell, 

Secretary. 

IFR  Doc.  93-2810  Filed  3-«-93;  8:45  am) 

BiujNG  cooc  cnr-ot-M 

[Docket  No*.  RP92-22d-000  and  RP8»-t37- 
000,«taL] 

Northwest  PiptHne  Corp.;  Notic*  of 
Settlement  Confererice 

Febnsary  1,1993. 

Pursuant  to  the  Commission's  order 
issued  October  29, 1992  (61  FERC 
161,126),  an  informal  conference  will  be 
held  to  explore  settlement  of  issues 
raised  in  Docket  No.  RP82-229-000. 
This  is  a  continuation  of  the  conferences 
held  January  14  and  28. 1993.  The 
conference  may  also  involve  discussion 
of  issues  in  Northwest  Pipeline 
Corporation  Docket  No.  RP89-137-000, 
et  al.  (See.  order  issued  September  24. 
1992.  60  FERC  ^61,286).  All  parties 
should  come  prepared  to  discuss 
settlement,  and  the  parties  should  be 
represented  by  principals  who  have  the 
authority  to  conunit  to  a  settlement.  The 
conference  will  be  held  on  Wednesday, 
February  10, 1993,  beginning  at  9  a.m. 
in  room  2402-A  of  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 
Lois  D.  Cuhell, 
Secretary. 

IFR  Doc  93-2813  Filed  2-4-93;  8:45  am) 
BtUJNG  COCE  fTIT-OI-M 


[Docket  No*.  TA91-1-17-000,  TA91-1-17- 
003,  TA91-1-17-005.  and  TM91-9-17-002] 

Texas  Eastern  Transmission  Corp.; 
Notice  of  informal  Technical 
ConfereiKe 

February  1,1993. 

Pursuant  to  the  Commission's  order 
issued  on  October  22, 1992,  an  informal 
technical  conference  will  be  held  to 
explore  settlement  of  the  issues  raised 


in  the  above-captioned  proceedings.  All 
parties  should  come  prepared  to  discuss 
settlement,  and  the  partiet  should  be 
represented  by  principals  who  have  the 
authority  to  commit  to  a  settlement.  The 
conference  will  be  held  on  Tuesday, 
February  9, 1993,  at  10  ajn.  in  a  room 
to  be  designated  et  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
810  First  Street.  NE.,  Washington.  DC 
20426. 

All  interested  perscHis  and  Staff  are 
permitted  to  attend. 
Uia  D.  Caahdl, 
Secretary. 

(FR  Doc  93-2814  Filed  2-4-93;  S:4S  am] 
BHJJNO  cooc  1717-SMI 


Office  of  Hearings  and  Appeals 

Cases  Filed  During  the  Weelt  of 
January  8  Through  JarHiary  15, 1993 

Ehiring  the  week  of  January  8  through 
January  15, 1993,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  EKDE  procedural  regulations,  10 
CFR  part  205.  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated:  February  1, 1993. 
GeargB  B.  Breznay, 
Director,  Office  of  Hearings  oitd  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

(Week  of  January  8  ttwough  January  15, 1993] 


Data 


Name  and  tocatlon  ol  apfjHcam 


Case  No. 


Type  ol  submission 


i/a«3  ._.. 


OuH/Hawihome  Gult.  Atlantic  Beach.  FL 


RR300-222 


Request  lor  mocMcatlorVresdsslon  In  the  OuM  rsfcirtd  procee<>n;t. 
H  granted:  The  Decarnber  8,  1M2  Disinissai  Letter  (Case  No. 
RF300-16679)  Issued  to  Hawthorne  QuH  woukl  be  moOMed  re- 
garding the  firm  s  application  lor  relund  subiTMed  in  the  Gult  re- 
Kirxt  proceeding. 


7224 
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UST  OF  Cases  Receiveo  by  the  OfFiCE  Of  Hearings  and  Appeals— Continued 

[Week  of  January  8  ttMOugnJwiMfy  15. 199q 


NvM  11111  tpcwBuii  of  spplcanl 


CaMNo. 


Typa  of  aubrnMon 


1/11/98 


CttnrTa  Acton  ConwMiaa.  Pfcalon.  OH 


LFA-0e62 


1/1  im 


1/11/93 


1/11/93 


1/12/93 


J.  Qaitn  CommaitM  Furnishings.  Denver,  CO 


Maitana  R  Flor.  /Ubuquarque.  NM 


HaitMrt  Coiporaton,  Blrnrin(|luun,  AL 


GuttOoofys  QuM.  Wfoodbildga.  VA  . 


LFA-02e3 


LFA-0261 


LF/MB64 


RR300-223 


Appeal  of  an  Monnaton  request  denlaL  H  oranlad:  The  Oscember 
17, 1992  rreedom  of  InloiniaBun  Request  Denial  Issued  by  Ihe 
Oak  RMge  FWd  OMca  would  be  rescinded  and  Vte  CWzens 
Kaion  CommMee  «Niuld  recede  access  to  certain  DOE  Mor- 
maton  conoeming  sfilpmems  of  ooniamlnatad  weals  horn  On- 
drnttt  Femeld  Plant  and  Mlamleburg  Mound  Fadllly  to  the 
DOE  Plant.  Pkatoa  Olto. 

Appeal  of  an  Monnaton  rsqueat  denial.  N  granled:  The  December 
17,  1992  Freedom  of  mionnatlon  Requeet  Denial  Issued  by 
Rocky  Flats  Offlce  wouW  be  rescinded  and  J.  Qartin  Commer 
del  FumlsNngs  wouM  recohw  aoceas  to  certain  Intomwton  hv 
wotwlng  EQ4Q  Rocky  Flats  Plant  Purctwse  Ovder  Na 
2260eeTB. 

Apgeel  of  an  InkHmalton  requeet  denial.  U  graniad:  The  December 
3,  1992  Freedom  of  tofomwUon  Request  Deroai  issued  t>y  the 
Alxjquerque  Operaltons  Ofltoe  would  be  rescrxMxi,  and  Mar- 
lene  R.  Flor  wouM  rscetve  aooaes  to  her  persoorei  security  We. 

Appeal  of  an  Moimaton  requeet  denial.  M  0i«r«ed:  Th«  December 
7,  1992  Freedom  of  htormalkin  Request  Denial  issued  by  tho 
Otftoe  of  Placameni  and  /mminlstrBtion  would  be  rescinded  and 
Harbert  Corporatton  wouM  receive  access  to  docurrients  related 
to  me  Agrlfuels  Project 

Request  tor  modlBcallorVrBSCission  m  Ihe  GuN  refund  proceedhQ. 
If  granled:  The  December  8,  1992  Dismiasal  Letter  (Case  No. 
RF300-16694)  issued  to  Goofys  GuM  wouM  be  modiiiad  regard- 
ing Ihe  firm's  appik^ation  tor  refund  submitted  In  the  Gull  refund 


REFUND  Applications  Received 


Date  received 


9/1(V91 

2/14«2 

Va/93tVUl/1VS3 
1/8/93  ttvu  1/1 S/93 
I/am  Ovu  1/1 5i/93 

1/1 WB3 ._ 

1/11/93 

1/11/93 

1/11/93 

1/11/93 

1/14« 

1/14« 


Name  of  refund  procaedtog'Vwme  of  refund  apptcatton 


RustK»  SheH 

Benoil  Distributing 

Atonto  RichfieU  appfcatons  received . 
Gut « refund  applications  received  ... 
Cnxte  Oil  refund  appUcattons  received . 

Monk  Brothers.  Itk „ _ 

JoeTs  Texaco 


Fimey  A  Sons  Texaco 

Bay  Pine  Marina 

Gordon  Olson  Clark  Super  10  . 
Hydratane  Gas  Company,  Inc  . 
Park  Texaco  Car  Wash  &  The  . 


Case  No. 


RF31 5-1 0275 

RF321-195S5 

RF304-13509  thnS  RF304-13533 

RF300-20e23  thru  RF300-20848 

RF272-W037  thni  RF272-94051 

RF321-19552 

RF321-19553 

RF321-19554 

RF300-1428 

RF342-314 

RF321-19556 

RF321-19557 


(FR  Doc  93-2790  Filed  2-4-93;  8:45  am] 


Office  of  Heartngt,  and  Appeale 
During  the  Week  of  Jenuary  15 
Through  January  22, 1993 

During  the  week  of  January  15 
through  January  22, 1993,  the  appeals 
and  applications  for  exception  or  other 
rehef  listed  in  the  Appendix  to  this 


notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy. 

Under  DOE  procedural  regulations.  10 
CFR  part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  appUcation  within  ten  days  of 
service  of  notic»,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 


notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington,  DC  20585. 

Dated;  February  1, 1993. 
George  B.  Breznay, 
Director,  Office  (^Hearings  and  Appeals. 


UST  OF  Cases  Received  by  the  Office  of  Heawnqs  and  Appeals 

(Week  of  January  15  through  Jwiuaiy  22, 19931 


1/1 W93  ... 


Name  and  tocaiton  of  appScant 


MMon  L  Loeb,  Atouquenjua.  NM 


CaaeNo. 


LFA-0265 


Type  of  aubmisston 


Appeal  of  an  lntom«alk)n  requeet  denial.  I  granted:  The  December 
1,  1992  Freedom  of  hifomiatton  Request  Denial  issued  by  the 
Alxiquerque  FieM  Office  wouU  be  rescinded,  and  MHion  L 
Loet3  wouM  receive  access  to  a  complate  response  to  re- 
quested ln;..:nMtlon  pertaining  to  Contract  No.  DE-AC04- 
90AL57502. 
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UST  OF  Cases  Received  by  the  Office  of  Hearinqs  and  Appeals— Continued 

(Week  of  January  15  through  JwMMry  22.  IMq 

Data 

Name  and  locaUon  ol  i«)pNcani 

CaaeNo. 

Type  of  aubmMon 

1/1 WB3 

Arco/Swwm  01.  Inc.  ManipMa,  TN  .      

QuN/Pynglee  Stwa.  WoodbrtdQa,  VA 

RR304-54 
RR300-224 

Raquaal  tor  rnodMcalion/raacWon  In  tw  Aico  ralunl  pmaailno. 
>  gnmad:  The  Aprf  8.  1901  OacWon  and  ORlar  (Caaa  No. 
RF304-11451)  laMiad  lo  S«wnn  01.  Inc.  would  tw  modHad  la- 
gardbig  tha  AmCa  applcatton  tor  raiund  aubmNM  In  tw  Aioo 

n  grarlad:  Tha  Oaoambar  8.  19Se  Oamlaaal  Laaar  (HF300- 
16636)  laauad  to  Panglaa  Store  would  be  modMad  raow«xi 
ttw  flrma'  apptcaiion  tor  raiund  aubniMad  m  the  OuK  raiund  piD- 
oaadtog. 

1/21/K 

Dale  received 


1/15/93  tMU  1/22/93 
1/1 5/93  tmi  1/22/93 

1/19/93 

1/21/93 

1/21/93 

1/21/93 

1/22/93  „ 

1/22/93  _ 


Refund  Appucatwns  Receivh) 

Name  of  refund  proc«edto|yname  ct  ntuni  appMcailon 

Ou>  01  refund  appficattont  received  ....i 

Texaco  OH  refund  appHcatiorw  received 

InduaMal  Fuel  &  A^>hail  Corp 

Central  Petroleum  Company  „ 

WakJenn  OH  Company 

Thof  Ueungh ^ 

DeKxigServtoe _"™ 

Buckeye  CountrymatK  Inc .Z 


CaaeNa 


RF30&-20e4e  tvu  RF300-20e54 

RF321-19658  Ihni  RF321-199a6 

RF3CM-13534 

RF272-«4052 

RF304-13&35 

RF304-13536 

RF272-M053 

RF272-S4054 


IFR  Doc.  93-2791  Filed  2-4-93;  8:45  am) 
BtUJNQ  CODE  a4M-«1-ll 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4591-7] 

Transfer  of  Data  to  Contractors 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  intended  transfer  of 

conHdential  business  information  to 

contractors. 

summary:  EPA  intends  to  transfer 
confidential  business  information  (CBI) 
collected  from  the  pulp,  paper  and 
paperboard  manufacturing  industry  to 
two  contractors.  Transfer  of  the 
information  will  allow  the  contractors  to 
assist  EPA  in  developing  regulations 
under  the  Clean  Water  Act  and  the 
Clean  Air  Act  for  the  pulp,  paper,  and 
paperboard  manufacturing  industry. 
The  information  being  transferred  was 
collected  under  authority  of  section  308 
of  the  Clean  Water  Act,  section  114  of 
the  Clean  Air  Act,  and  section  3007  of 
the  Resource  Conservation  and 
Recovwy  Act.  Interested  persons  may 
submit  comments  on  this  intended 
transfer  of  information  to  the  address 
shown  below. 

DATES:  Comments  on  the  transfer  of  data 
are  due  February  16, 1993. 
ADDRESSES:  Comments  may  be  sent  to 
Marion  Thompson,  Engineering  and 
Analysis  Division  {WH-552),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Washington,  DC  20460. 


FOR  FURTHER  INFORMATION  CONTACT: 
Marion  Thompson,  Engineering  and 
Analysis  Division  (WH-552),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW..  Washington,  DC  20460. 
(202)  260-7117. 

SUPPLEMENTARY  MFORMATKM:  EPA  has 
previously  transferred  to  a 
subcontractor,  Eastern  Research  Group 
of  Arlington,  Massachusetts, 
information,  including  confidential 
business  information  (CBI),  concerning 
the  pulp,  paper,  and  paperboard 
industry.  The  information  was  collected 
under  authority  of  section  308  of  the 
Clean  Water  Act,  section  114  of  the 
Clean  Air  Act,  and  section  3007  of  the 
Resource  Conversation  and  Recovery 
Act. 

The  information  transferred  includes 
questionnaire  data  requested  by  EPA  in 
1990  and  provided  in  1990, 1991,  and 
1992.  The  transferred  data  includes 
economic  and  financial  information 
about  the  companies  that  EPA  will 
analyze  during  development  of  revised 
regulations.  EPA  collected  information 
on  assets,  liabilities,  revenues,  and 
expenses.  EPA  also  collected 
information  about  individual  product 
categories,  including  production 
quantities,  shipments,  and  values.  Many 
companies  claimed  that  their  responses 
should  be  considered  confidential 
business  information.  EPA  determined 
that  this  transfer  was  necessary  to 
enable  the  subcontractor  to  perform 
their  work  under  EPA  Contract  No.  68- 
C8-0084  by  assisting  EPA  in  developing 
economic  impact  analyses  that  support 
effluent  hmitations  guidelines  and 
standards  and  maximum  achievable 


control  technology  standards  for  the 
pulp,  paper,  and  paperboard  industry. 
Notice  to  this  effect  was  provided  to  the 
affected  companies.  This  contract  is 
scheduled  to  expire  in  the  next  few 
months. 

Today,  EPA  is  giving  notice  that  it  has 
entered  into  an  additional  contract.  No, 
68-CO-0080,  with  Abt  Associates,  Inc 
of  Cambridge,  Massachusetts  and  Abt 
Associates  has  entered  into  an 
additional  contract  with  its 
subcontractor.  Eastern  Research  Croup, 
to  assist  EPA  in  developing  economic 
impact  analysis.  Abt  Associates  and 
Eastern  Research  Croup  will  provide 
support  for  economic  analysis  and  for 
questionnaire  data  analysis.  EPA 
intends  to  maintain  Eastern  Research 
Group's  access  to  information,  including 
CBI,  that  has  already  been  transferred. 
EPA  also  intends  to  transfer  to  Eastern 
Research  Group  information  to  be 
collected  in  the  future  to  support  the 
economic  analysis  for  the  regulations  of 
the  pulp,  paper,  and  paperboard 
industry.  Further,  to  the  extent  that  Abt 
Associates  must  review  infcMmation  to 
perf6rm  their  work  as  prime  contractor, 
EPA  intends  to  transfer  information, 
including  CBI,  to  Abt  Associates. 

In  accordance  with  40  CFR  part  2, 
subpart  B,  the  previously  collected 
information  and  information  that  may 
be  collected  in  the  future  to  support 
development  of  regulations  for  the  pulp, 
paper,  and  paperboard  industry  will  be 
transferred  to  Abt  Associates  and  its 
subcontractor,  Eastern  Research  Croup 
(if  not  already  transferred  for  use  by 
Eastern  Research  Group  under  the 
previous  contract).  The  contractor  and 
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subcootiactor  are  given  access  only  to 
the  data  that  they  need  to  perform  their 
assignments  luder  their  contracts.  EPA 
has  determined  that  this  transfer  is 
necessary  to  enable  the  contractor  and 
subcontractor  to  perform  their  work 
imder  EPA  Contract  No.  6»-C0-0080 
and  the  subcontract. 

Dated;  January  29, 1993. 
JaiBM  Hutktii, 
Acting  Dinctor, 

IFR  Doc  9^2781  Filed  2-4-93;  8:45  ainl 
■LUNG  COM  «M-Of-M 


(ER-FRL-4591-6] 

Environmental  Impact  Statemanta  and 
Regulations;  AvaUablUty  of  EPA 
Commanta 

Availability  of  EPA  comments 
prepared  January  18. 1993  through 
January  22, 1993  pursuant  to  the 
Environmental  Review  Process  (ERP). 
under  section  309  of  the  Clean  Air  Act 
and  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202)  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  10, 1992  {57  FR  12499). 

Draft  EISs 

ERP  No.  D-BIM-K02007-CA 

Rating  EC2.  Hollister  Oil  and  Gas 
Leasing,  Land  and  Resource 
Management  Plan  Amendment. 
Implementation  and  Applications  for 
Permits  to  Drill,  Bakersfield  District. 
Monterey,  San  Benito.  Fresno.  Madera 
and  Merced  Coimties.  CA. 

Summary:  EPA  expressed 
environmental  concerns  with  potential 
impacts  to  air  quality,  wildlife  habitat, 
and  threatened  and  endangered  species 
including  plant  species.  EPA  requested 
that  the  Final  EIS  provide  additional 
information  on  impacts  to  floodplains 
and  wetlands,  including  section  404  of 
the  Clean  Water  Act,  and  threatened  and 
endangered  species.  EPA  also  asked  that 
the  FEIS  address  bow  the  project  will 
meet  the  conformity  requirements  of 
section  176  of  the  Clean  Air  Act. 

ERP  No.  D-FHW-E50289-SC 

Rating  EC2,  Cooper  River  Bridges 
Replacement  Project.  Grace  Memorial/ 
Silas  N.  Pearman  Bridges  on  US  17  over 
Cooper  River  and  Town  Creek,  Funding, 
COE  Section  10/404  Permits  and  CCD 
Permit,  Charleston  County.  SC. 

Summary:  EPA  found  that  additional 
.  information  on  wetland  impacts  and 
mitigation  are  needed  to  adequately 


evaluate  project  impacts  to  aquatic 
resources. 

ERP  No.  D-SCS-J36044-ND 

Rating  EC2.  Belfield  Watershed 
Protection  and  Flood  Prevention  Plan, 
Funding  and  section  404  Permit.  City  of 
Belfield.  Billings  and  Stark  Counties, 
ND. 

Summary:  EPA  had  environmental 
concerns  with  the  proposed  project. 
Environmental  impacts  to  aquatic 
resources  were  identified. 

ERP  No.  DSCS-J36045-WY 

Rating  EC2.  Allison  Draw  Watershed 
Protection  and  Flood  Control  Plan, 
Implementation.  Funding,  section  404 
Permit  and  Right-of-Way.  Laramie 
County.  WY. 

Summary:  EPA  had  environmental 
concerns  with  the  proposed  project. 
These  concerns  were  for  impacts  to 
water  quality  and  the  lack  of  adequate 
analysis  regarding  reasonable 
alternatives. 

Final  EISs 

ERP  No.  F-BOP-Cai006-AR 

Forrest  City  Federal  Correctional 
Complex  (FCC).  Construction  and 
Operation.  St.  Francis  County.  AR. 

Summary:  EPA  had  no  objections  to 
this  project. 

ERP  No.  F-NOA-A9W58-00 

Atlantic  Ocean  Sharks  Fishery 
Management  Plan  (FMP). 
Implementation,  Possible  NPDES,  COE 
and  Coast  Guard  Permits.  Exclusive 
Economic  Zone  (EEZ)  the  Gulf  of 
Mexico.  Atlantic  Ocean  and  the 
Caribbean  Sea. 

Summary:  EPA  found  that  the  FEIS 
addressed  concerns  with  finning  and 
over  fishing  in  the  U.S.  EEZ.  EPA 
encouraged  treaties  with  foreign  nations 
to  conserve  shark  resources. 

ERP  No.  F-UAF-H11002-MO 

B-2  Advanced  Technology  Bomber. 
A/OA-10  Thunderbolt  and  T-38  Talon 
Jet  Trainer  Aircrafls  Basing  at  Whiteman 
Airforce  Base.  Implementation.  Johnson 
County.  MO. 

Summary:  EPA  had  no  objections  to 
the  proposed  action. 

ERP  No.  FS-UMC-El  1 01 9-NC 

Cherry  1  Military  Operating  Areas 
IMOA),  Craven.  Beaufort.  Hyde,  Pamlico 
and  Washington  Counties  and  Core 
MOA,  North  Carolina  Outer  Banks/Cape 
Lookout  National  Seashore 
Establishments,  Additional  Mitigation 
Alternatives  and  Regional  Cumulative 
Effects  Analysis,  NC. 

Summary:  EPA  noted  that  the  noise 
issues  associated  with  the  projects 


continue  to  be  a  matter  of  contention 
among  the  involved  parties,  and  remain 
unresolved. 

Dated:  February  2, 1993. 
William  D.  Dickanoa, 
Deputy  Director.  Office  of  Federal  Activities. 
IFR  Doc.  93-2822  Filed  2-4-93;  8:45  am] 
stLUNQCOoe  wo  B»U 


(ER-FRL-4591-6] 

Environmental  Impact  Statamenta; 
Notice  of  Availability 

RESPONSIBLE  AGENCY:  Office  of  Federal 
Activities.  General  Information  (202) 
260-5076  or  (202)  260-5075. 

Availability  of  Environmental  Impact 
Statements,  filed  January  25. 1993 
through  January  29, 1993  pxirsuant  to  40 
CFR  1506.9. 

EIS  No.  930022,  FINAL  EIS,  NOA.  DE. 
Delaware  National  Estuarine  Research 
Reserve  Management  Plan.  St.  Jones 
River  and  Blackbird  Creek  Designation 
Sites.  Implementation  and  Funding, 
Kent  and  New  Castle  Counties,  DE,  Due: 
March  8, 1993,  Contact:  R.  Randall 
Schneider  (202)  606-4122. 

EIS  No.  930023,  FINAL 
SUPPLEMENT,  USN,  CA,  P-202  Naval 
Air  Station  Alameda  and  P-882  Naval 
Supply  Center  Oakland  Dredging 
Projects,  Additional  Information,  Site 
Designation,  Implementation  and 
Section  404  Permit.  Alameda  and 
Oakland  Cities.  San  Francisco  Bay.  CA, 
Due:  March  8, 1993,  Contact:  John 
Kennedy  (415) 244-3713. 

EIS  No.  930024.  FINAL  EIS.  SFW,  CA. 
Tijuana  Estuary  Tidal  Restoration 
Project.  Implementation.  Tijuana  River 
National  Estuarine  Research  Reserve, 
section  10  and  404  Permits  aid  Special 
Use  Permit,  San  Diego  County.  CA,  Due: 
March  8, 1993,  Contact:  Ma-n  Hoffmann- 
Nelson  (619) 575-1290. 

EIS  No.  930025,  DRAFT  EIS,  AFS, 
MT,  Little  Snowies  Vegetative 
Management  and  Public  Access,  Fire 
and  Timber  Management  Practices, 
Lewis  and  Clark  National  Forest, 
Musselshell  Ranger  District,  City  of 
Harlowton,  Fergus  and  Golden  Valley 
Counties,  MT,  Due:  March  22, 1993, 
Contact:  Dave  Wanderaas  (406)  632- 
4391. 

EIS  No.  930026,  FINAL  ElS,  AFS,  VA, 
WV.  George  Washington  National  Forest 
Land  and  Resource  Management  Plan 
and  Alleghany  Front  Lease  Area  Oil  and 
Natural  Gas  Leasing,  several  counties, 
WV  and  VA,  Due:  March  8, 1993. 
Contact:  George  W.  Kelly  (703)  433- 
2491. 

EIS  No.  930027.  FINAL  EIS.  BLM.  OR, 
Lower  Deschutes  Wild  and  Scenic  River 
Management  Plan.  Implementation. 
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Addresses  Alternatives  for  Access  to 
Public  Lands  Upstream  from  the 
Deschutes  Club  Locked  Gate,  Wasco 
County,  OR,  Due:  March  8, 1993, 
Contact:  Jim  Kenna  (503)  447-4115. 

EIS  No.  930028.  DRAFT  EIS,  APS. 
CA,  1992  Cleveland  Watershed  Fire 
Recovery  Project,  EL  Dorado  National 
Forest,  South  Fork  American  River,  EL 
Dorado,  Alpine  and  Amador  Counties, 
CA,  Ehie:  April  1, 1993,  Contact:  Duane 
Nelson  (916)  644-2324. 

EIS  No.  930029.  FINAL  EIS,  EPA,  VA. 
Norfolk  Offshore  Ocean  Dredged 
Material  Disposal  Site,  Designation. 
Norfolk,  VA.  Due:  March  8, 1993, 
Contact:  William  Muir  (215)  597-2541. 

Amended  Notices 

EIS  No.  920492.  DRAFT  EIS,  FRC.  LA, 
MS,  West-East  Cross  Interstate  Natural 
Gas  PipeUne  Project,  Construction  and 
Operation,  section  10  and  404  Permits, 
NPDES  Permit  and  Right-of-Way  Grant, 
several  Parishes,  LA  and  several 
coimties,  MS,  Due:  March  2, 1993, 
Contact:  Laura  Turner  (202)  208-0916. 

Published  FR  12-18-92— Review 
period  extended. 

EIS  No.  920499.  DRAFT  EIS.  AFS. 
UT,  Chevron  Table  Top  Project 
Exploratory  Oil  and  Gas  Wells  Drilling, 
Leasing  and  Permit,  Wasatch-Cache 
National  Forest,  Evanston  Ranger 
District,  Summit  County.  UT,  Due: 
February  19, 1993,  Contact:  Bernard 
Asay (307)  789-3194. 

Published  FR  12-18-92— Review 
period  extended. 

EIS  No.  930011,  FINAL  EIS.  AFS.  UT. 
CO,  Manti-La  Sal  National  Forest  Oil 
and  Gas  Leasing,  Implementation, 
Sanpete,  Utah,  Juab,  Sevier,  Emery, 
Carbon,  Grand  and  San  Juan  Counties. 
UT  and  Montrose  and  Mesa  Counties, 
CO.  Due:  February  28. 1993.  Contact: 
Carter  E.  Reed  (801)  637-2817. 

Published  FR  01-22-93— TiUe 
Correction. 

Dated:  February  2, 1993. 
Willian  D.  Dickovon, 

Deputy  Director,  Office  of  Federal  Activities. 
(FR  Doc.  93-2823  Filed  2-4-93;  8:45  am) 

MUMOC006  ISMMO-U 

[FRL-4591-3] 

Old  Springfield  Landfill  Superfund  SHe, 
Springfield.  VT;  Proposed 
Administrative  Settlement  Under 
Section  122(g)(4)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Uatiillty 
Act;  As  Amended  by  the  Superfund 
Amendmenta  and  Reauthorization  Act 

AGENCY:  U.S.  Environmental  Protection 
Agency. 


ACTION:  Notice;  Request  for  public 
comment. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  proposing  to 
enter  into  a  de  minimis  administrative 
settlement  to  resolve  claims  for  recovery 
of  costs  incurred  at  the  Old  Springfield 
Landfill  Superfund  Site  in  Springfield 
Vermont,  imder  the  authority  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  (CERCLA),  42 
U.S.C.  9601  et  seq.  Notice  is  being 
published  to  inform  the  public  of  the 
proposed  settlement  and  of  the 
opportunity  to  comment.  The  settlement 
is  intended  to  resolve  the  past  and 
potential  future  administrative  and  dvil 
cost  recovery  liabihty  of  a  de  minimis 
landowner.  The  settlement  requires  the 
landowner  to  provide  access  to  the  EPA 
for  the  purposes  of  monitoring  and 
remedial  action. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  EPA  will 
receive  written  comments  relating  to  the 
settlement.  EPA's  response  to  any 
comments  received  will  be  available  for 
public  inspection  at  the  Springfield 
Town  Library,  Springfield,  Vermont, 
and  at  the  EPA  Records  Center  at  90 
Canal  Street,  Boston,  Massachusetts. 
DATES:  Comments  must  be  provided  on 
or  before  March  8, 1993. 
ADDRESSES:  The  proposed  settlement  is 
available  for  public  inspection  at  the 
EPA  Records  Center  at  90  Canal  Street, 
Boston,  Massachusetts,  and  the 
Springfield  Town  Library,  Springfield, 
Vermont.  A  copy  of  the  proposed 
settlement  may  be  obtained  from  Diane 
Nye,  U.S.  Environmental  Protection 
Agency,  Region  I,  Office  of  Regional 
Counsel,  Mailcode:  RCV,  JFK  Federal 
Building,  Boston,  Massachusetts  02203- 
2211.  Comments  should  be  addressed  to 
the  Docket  Clerk.  U.S.  Environmental 
Protection  Agency,  Region  I,  JFK 
Federal  Building— RCG,  Boston, 
Massachusetts  02203,  and  should  refer 
to:  "In  the  Matter  of  the  Old  Springfield 
Landfill  Superfund  Site,  Springfield, 
Vermont,"  U.S.  EPA  Docket  No.  1-92- 
1111.  for  which  comments  are  being 
submitted. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Diane  Nye,  U.S.  Environmental 
ProtOction  Agency,  Region  I,  Office  of 
Regional  Coimsel,  RCV.  J.F.K.  Federal 
Building,  Boston,  Massachusetts  02203. 
(617)565-3441. 

NOTICE  OF  ADMINISTRATIVE  SETTLEMENf:  hi 
accordance  with  section  122(i)(l)  of 
CERCLA,  42  U.S.C.  section  9622(i)(l), 
notice  is  hereby  given  of  a  proposed  de 
minimis  administrative  settlement 
concerning  the  Old  Springfield  Landfill, 


Superfund  Site.  This  settlement  is  made 
and  entered  into  pursuant  to  the 
authority  vested  in  the  President  of  the 
United  States  by  section  122(g)  of 
CERCLA,  42  U.S.C  section  9622(g).  as 
amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
of  1986  (SARA),  Pub.  L.  99-499, 100 
Stat.  1613, 122(g)  (1986),  delegated  to 
the  Administrator  of  the  United  States 
Environmental  Protection  Agency  on 
January  23, 1987  by  Executive  Order 
12580,  52  FR  2923  and  hirther  delegated 
to  the  Regional  Administrator  by 
Delegation  14-1 4-E.  September  13, 
1987.  The  U.S.  Department  of  Justice 
approved  this  settlement  in  writing  on 
December  11. 1992.  "In  the  Matter  of 
The  Old  Springfield  Landfill  Superfund 
Site,  Springfield,  Vermont,"  U.S.  EPA 
Docket  No.  1-92-1111:  Under  this 
settlement,lhe  setUing  party  Usted 
below,  who  is  an  owner  of  the  faciUty, 
will  provide  access  to  parcels  3,  4,  and 
5  of  his  property.  The  Settling  Party  is 
Mr.  Harold  MiUay. 

Dated:  January  21, 1993. 
Paul  Keough. 

Acting  Regional  Administrator. 

[FR  Doc  93-2784  Filed  2-4-«3;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Travel  Reimbursement  Program; 
Octot>ef  1. 19S2-Oecemt)er  31, 1992 

Summary  Report 

Total  Number  of  Sponsored  Events:  18 
Total  Number  of  Sponsoring 

Oreanizations:  16 
TotalNumber  of  Different 

Commissioners/Employees  Attending: 

20 
Total  Amount  of  Reimbunement 

Expected: 

Transportation  .^. $8,350.57 

Subsistence  ...~... 5.628.41 

Other  Expenses - 1^72.27 

Total 15.051.25 

Individual  Event  Report 

Sponsoring  Organization: 

United  States  Telephone  Association, 
900  19th  Street,  NW.,  Suite  800. 
Washington,  DC  20006 
Date  of  the  Event: 

October  1. 1992 
Description  of  the  Event: 

UStA  Seminar.  San  Diego,  California 
Commissioners  Attending: 

Andrew  C.  Barrett 
Other  Employees  Attending: 

None 
Amount  of  Reimbursement:  . 

Transportation $-00 
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Subsistence  — 
Other  Expenses 

Total 


16.00 
26.00 


42.00 


Sponsoring  Organization: 
AssodaOon  of  American  Railroads, 
Operations  k  Maintenance  Dept.. 
Communications  and  Signal 
Division.  50  F  Street,  NW.. 
Washington,  DC  20001 
Date  of  the  Event: 

October  28-30. 1992 
Description  of  the  Event: 
Annual  Technical  Conference  of 
Communication  and  Signal 
Division,  Montreal,  Quebec,  Canada 
Commissioners  Attending: 

None 
Other  Employees  Attending: 
Ralph  A.  Haller— Chief.  Private  Radio 
Bureau 
Amount  of  Reimbursement: 

Transportatioo $285.32 

Subsistence 189.57 

Other  Expenses 27.42 


AT&T.  1120  20th  Street.  NW..  Suite  Total 

1000.  Washington.  DC  20036 
Date  of  the  Event: 

December  16—17, 1992 
Description  of  the  Event: 
"A  Global  Business  Symposiimi", 
Morristown,  New  Jersey 
Commissioners  Attending: 

None 
Other  Employees  Attending: 
Kathlewi  Abemathy— L^l  Advisor 

to  Commissioner  Marshall 
Diane  Cornell — Attorney  Advisor  for 

Common  Carrier  Bureau 
Linda  Oliver — Legal  Advisor  to 
Commissioner  Duggan 
Amount  of  Reimbursement: 

Transportation $660.00 

Subsistence 346.10 

Other  Expenses 58.02 


Total 


502.31 


Sponsoring  Organization: 
Arizona  Broadcasting  Association. 
3101  North  Central  Avenue.  Suite 
560.  Phoenix.  Arizona  85012 
Date  of  the  Event: 

November  5—6. 1992 
Description  of  the  Event: 
40th  Annual  State  Convention, 
Tucson.  Arizona 
Commissioners  Attending: 

None 
Other  Employees  Attending: 
Charles  W.  Kelley— Chief. 

Enforcement  Division,  Mass  Media 
Bureau 
Amount  of  Reimbursement: 

Transportation  $518.00 

Subsistence 185.00 

Other  Expenses .00 


Total 


703.00 


721.25 


Total 


Sponsoring  Organization: 
American  Mobile 
Telecommunication^  Association, 
1835  K  Street.  NW..  Suite  203, 
Washington.  DC  20006 
Date  o/ the  Event- 
October  12—13. 1992 
Description  of  the  Event: 
SMR/Private  Carrier  Management 
Conference,  San  Diego,  California 
Commissioners  Attending: 

None 
Other  Employees  Attending: 
Ralph  Haller— Chief,  Private  Radio 
Bureau 
Amount  of  Reimbursement: 

Transportation  ,  $413.00 

Subsistence 296.50 

Other  Expenses ~ .00 


709.50 


Total 


1,064.12 


Sponsoring  Organization: 
Forest  Indtistries 
Telecommunications,  871  Country 
Club  Road,  Stiite  A,  Eugene,  Oregon 
97401 
Date  of  the  Event: 

October  10, 1992 
Description  of  the  Event: 
Annual  Membership  Social  and 
Luncheon,  Qeyton,  Missouri 
Commissioners  Attending: 

None 
Other  Employees  Attending: 
W.  Riley  Hollingsworth— Deputy 
Qiief,  Licensing  Division,  Private 
Radio  Btireau 
Amount  of  Reimbursement: 

Transportation $343.00 

Subsistence ~.~ 114.50 

Other  Expenses 67.34 


Sponsoring  Organization: 
California  Cable  Television 
Association,  4341  Piedmont 
Avenue,  P.O.  Box  11080,  Oakland, 
California  94611 
Date  of  the  Event: 

December  2—4. 1992 
Description  of  the  Event: 
Western  Cable  Show.  Anaheim. 
California 
Commissioners  Attending: 

None 
Other  Employees  Attending: 
Robert  L.  Corn-Revere — Legal  Advisor 

to  Commissioner  ]ames  H.  Quelle 
Ellen  J.  Schned — ^Attorney  Advisor, 

Office  of  Legislative  Affairs 
Linda  Townsend  Solheim — ^Director, 

Legislative  Affairs 
Alexandra  Wilson — Attorney  Advisor, 
Office  of  the  Chairman 
Amount  of  Reimbursement: 

Transportation $1,906.00 

Subsistence 1,782.82 

Other  Expenses 312.30 


Total 


4,001.12 


Sponsoring  Organization: 
Financial  Times,  102-108 
Clerkenwell  Road,  London  EOM 
5SA 
Date  of  the  Event: 

December  1—2. 1992 
Description  of  the  Event: 
Conference  on  "World 
Communications".  London, 
England 
Commissioners  Attending: 

None 
Other  Employees  Attending: 
Terry  Haines— Chief  of  Staff,  for  the 
Chairman 
Amount  of  Reimbursement: 

$.00 

721.25 


Transportation 
Subsistence 


Total 


524.84 


Sponsoring  Organization: 
IEEE.  445  Hoes  Lane,  P.O.  Box  1331, 
Piscataway,  New  Jersey  08855 
Date  of  the  Event: 

November  19-20, 1992 
Description  of  the  Event: 
Metnods  of  Measurement  of  Radio- 
Noise  Emissions  from  Low  Voltage 
Equipment,  Simnyvale,  California 
Commissioners  Attending: 

None 
Other  Employees  Attending: 
Leslie  A.  Wall— Chief.  Sampling  and 
Measurements  Branch,  Office  of 
Engineering  and  Technology 
Amount  of  Reimbursement: 

Transportation  $582.25 

Subsistence 307.30 

Other  Expenses 181.75 


Total 


1,071.30 


Sponsoring  Organization: 
IEEE,  AT&T  Bell  Laboratories,  1600 
Osgood  Street,  Room  2A30,  North 
Andover,  MA  01845 
Date  of  the  Event: 

October  30, 1992 
Description  of  the  Event: 

WARC-92,  Denver,  Colorado 
Commissioners  Attending: 

None 
Other  Employees  Attending: 
Thomas  P.  Stanley— Chief  Engineer, 
Office  of  Engineering  and 
Technolo^ 
Amount  of  Reimbursement: 

Transportation  .- $239.00 

Subsistence 179.18 

Other  Expenses 33.00 


Total 


451.18 


Sponsoring  Organization: 


Other  Expenses 


.00 


Sponsoring  Organization: 

CSC  Index,  Five  Cambridge  Center, 
Cambridge,  Massachusetts  02142 
Date  of  the  Event: 

November  17, 1992 
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Description  of  the  Event: 
Index  Vangiiard  Meeting,  Boston, 
Massachusetts 
Commissioners  Attending: 

None 
Other  Employees  Attending: 
Bruc«  Franca — Deputy  Chief 
Engineer,  Office  of  Engineering  and 
Technology 
Amount  of  Reimbursement: 

Transportation S224.00 

Subsistence  34.00 

Other  Expenses 35.13 

Total 293.13 

Sponsoring  Organization: 
KY  Broadcasters  Association,  Radio 
Station  Road,  P.O.  Box  680, 
Lebanon,  Kentucky  40033 
Date  of  the  Event: 

October  16, 1992 
Description  of  the  Event: 
KBA  Convention,  Louisville, 
Kentucky 
Commissioners  Attending: 

Alfred  C.  Sikes 
Other  Employees  Attending: 

None 
Amount  of  Reimbursement: 

Transportation $328.00 

Subsistence 89.50 

Other  Expenses 9.50 

Total - 427.00 

Sponsoring  Organization: 
KMB  Associates  Inc.,  437  3rd  Avenue 
N.,  Tierra  Verde.  Florida  33715 
Date  of  the  Event: 

October  28-30, 1992 
Description  of  the  Event: 
Eighth  Video  Journal,  Tarpon  Springs, 
Flonda 
Commissioners  Attending: 

None 
Other  Employees  Attending: 
Robert  M.  Pepper— Chief,  Plans  and 
Policy 
Amount  of  Reimbursement: 

Transportation $328.00 

Subsistence 82.00 

Other  expenses 47.00 

Total 457.00 

Sponsoring  Organization: 
New  Jersey  Broadcasters  Association, 
9  Davison  Avenue,  Jamesburg,  New 


Jersey  08831 
Date  of  the  Event: 

October  22, 1992 
Description  of  the  Event: 
Annual  Meeting,  Hightstown,  New 
Jersey 
Commissioners  Attending: 

None 
Other  Employees  Attending: 
Terry  L.  Haines — Chief  of  Staff  for  the 
Chairman 
Amount  of  Reimbursement: 

Transportation „ $71.00 

Subsistence „ 19.50 

Other  expenses  14.00 

Total 104.50 

Sponsoring  Organization: 
PTIJ,  Kubodera  Building  1-1,  Kudan- 
Minami  3-Chome,  Chiyoda-Ku, 
Tokyo  102  Japan 
Date  of  the  Event: 

December  7, 1992 
Description  of  the  Event: 
International  Satellite 
Communications  Policy  Meeting, 
Tokyo,  Japan 
Commissioners  Attending: 

None 
Other  Employees  Attending: 
Wendel  R.  Harris— Chief, 
International  Common  Carrier 
Bureau 
Amount  of  Reimbursement: 

Transportation $1,192.00 

Subsistence „ 768.00 

Other  expenses  126.22 

Total 2,086.22 

Sponsoring  Organization: 
Intertec  Publishing  Corporation,  55 
East  Jackson  Boulevard,  Chicago, 
Illinois  60604 
Date  of  the  Event: 

October  28-30, 1992 
Description  of  the  Event: 
"Person  to  Person:  Building  Your 
Personal  Communications  Future" 
Conference,  Orlando,  Florida 
Commissioners  Attending: 

None 
Other  Employees  Attending: 
Thomas  M.  Walsh — ^Electronics 
Engineer,  Office  of  International 
Communications 
Amount  of  Reimbursement: 


Transportation  .,.^^^..„...^^ $345.00 

Subsistence  .......^..^^^...^ 149.00 

Other  expeoaat 99.25 


Total 


593.25 


Sponsoring  Organization: 
SIRSA  Inc.,  1110  North  Glebe  Road. 
Suite  500,  Arlington.  Virginia  22201 
Date  of  the  Event- 
October  7-10. 1992 
Description  of  the  Event: 
SIRSA  Annual  Meeting,  Asheville, 
North  Carolina 
Commissioners  Attending: 

None 
Other  Employees  Attending: 
Ralph  A.  Haller— Chief.  Private  Radio 
Bureau 
Amount  of  Reimbursement: 

Transportation $518.00 

Subsistence:  124.69 

Other  Expenses .00 


Total 


642.69 


Sponsoring  Organization: 
United  States  Telephone  Association. 
900  19th  Street,  NW..  Suite  BOO. 
Washington,  DC  20006 
Date  of  the  Event: 

October  5-8, 1992 
Description  of  the  Event: 
95th  Annual  Convention,  New 
Orleans,  Louisiana 
Commissioners  Attending: 

None 
Other  Employees  Attending: 
Elaine  Lorentz— ConHdential 
Assistant  to  the  Chairman 
Amount  of  Reimbursement: 

Transportation  $398.00 

Subsistence:  „ 223.50 

Other  Expenses 35.34 


Total 


656.84 


Federal  Communications  Comniission. 

DoaiuiR.  Searcy, 

Secretary. 

(PR  Doc.  93-2684  Filed  2-4-93;  8:45  am] 

BtUMa  CODE  STia-OI-H 

Hearing  Designation  Order  and  Notice 
of  Apparent  Uat>ility 

1.  The  Commission  has  before  it  the 
following  appUcations: 


Applicant,  city  and  state 


FtoNo. 


MM  dock- 
•iNa 


A.  Atldns  Broadcasting,  Station  KRGN  (FM);  Amarillo,  TX „ 

B.  Caprock  Educational  Broadcasting  Foondatlon.  NonconHnerdal  Educational  Station  KLMN  (FM);  Amarillo,  TX 

C.  Caprock  Educational  Broadcasting  Foundation,  Noncommercial  Educational  Station  KAMY  (FM);  Lubbock.  TX 

D.  Southwest  Edocattonal  Medta  Foundation  o(  Texas.  Inc..  Noncommercial  Educattonal  Station  KENT;  Odessa.  TX  

E.  Southwest  Educational  Media  Foundation  d  Texas,  Inc.  Noncommercial  Educational  Statk>n  KENT-f  M;  Odessa,  TX 

F.  Southwest  Educational  Madta  Foundation  o(  Texas,  Inc..  Noncommereia<  Educafiorwl  FM  Station  on  Ctiannel  290A;  Stan- 
Ion,  TX 


BRH-900327UP 
BREO-aOOaZTUQ 
BMPED-890726IF, 
BI.EO-0O12tOKO 
BREO-900327UO 
BLED-010706KA 
BPEO-880313MD 


93-4 
9»-4 
83-4 

83-t 

e»-4 

«3-« 
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a  Fvrtly  SMIorw.  Ine^  AMi|r»r  (KBTT  (FM))  and  SouttMwest  EducaliofMi  Mwta  FoumMlon  ol  T«m.  Inc^  Aamnaa; 

BrtdDiport,  TX 
H.  SouttiMM  Mucaaonl  hMta  Foundttton  Nonoommwctal  Educational  SMIon  KOJO  (FM);  Lata  CAailaa,  LA 


FMNa 


BAPEO-a91130HR 
BLEO-90022eKA 


MMdock- 
alNa 


»-4 
83-4 


2.  Pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934.  as 
amended,  the  above  applications  have 
been  designated  for  heeiring  in  a 
consolidated  proceeding  upon  the 
issues  whose  headings  are  set  forth 
below.  The  text  of  some  of  the  issues 
have  been  standardized  and  are  set  forth 
in  their  entirety  under  the 
corresponding  headings  at  51  FR 19347, 
pubUshed  May  29, 1986.  The  letter 
shown  before  each  applicant's  name  is 
used  below  to  dignify  whether  the  issue 
applies  to  that  particular  applicant. 

Issue  Heading  and  Applicant 

1.  To  determine  whether  the  applicant 
made  misrepresentations  of  fact, 
lacked  candor  and/or  violated 
§73.1015  of  the  Commission's 
Rules— B,  C.  E 

2.  To  determine  whether  the  applicant 
violated  sections  301  and  319(a)  of  the 
Communications  Act  of  1934,  as 
amended,  and  §§  73.277(b). 
73.1560(b).  73.1620.  73.1635.  and 
73.1745  of  the  Commission's  Rules — 
B.C.E 

3.  Ultimate— All 

3.  A  copy  of  the  omtplele  Hearing 
Designation  Order  and  Notice  of 
Apparent  Liability  in  this  proceeding  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Dockets  Branch  (room  230).  1919  M 
Street.  NW.,  Washington.  DC  20554.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor.  International  Transcription 
Services,  hic.  2100  M  Street.  NW.. 
Washington.  DC  20037  [Telephone  (202) 
857-3800). 


Federal  Commimicatians  Commission. 

Donna  R.  Searcy. 

Secretary. 

(FR  Doc.  93-2682  Filed  2-4-03: 8^45  am] 

MLLMO  coDC  sna-et-H 

FEDERAL  ELECTION  COMMISSION 
[Notice  1993-4] 

HIing  Data*  for  ttw  Ohio  Special 
Electiofia 

AGENCY:  Federal  Election  Commission. 
ACnOM:  Notice  of  filing  dates  for  special 
elections. 

SUMMARY:  Ohio  has  scheduled  special 
elections  on  March  16, 1993.  and  May 
4. 1993,  in  the  Second  Congressional 
District  to  fill  the  seat  of  Representative 
Willis  D.  Cradison,  Jr. 

Committees  required  to  Hie  reports  in 
connection  with  the  Special  Primary 
Election  should  file  a  12-day  Pre- 
Primary  Report  on  March  4. 1993. 
Committees  required  to  file  reports  in 
connection  with  both  the  Special 
Primary  and  Special  General  Election  to 
be  held  on  May  4. 1993.  must  file  a  12- 
day  Pre-Primary  Report,  a  12-day  Pre- 
General  Report  on  April  22, 1993,  and 
a  Post-General  Report  on  June  3. 1993. 
FOR  FURTHER  MFORMATKM  CONTACT. 
Ms.  Bobby  Werfel.  Public  Information 
Office.  999  E  Street  NW..  Washington, 
DC  20463.  Telephone:  (202)  219-3420; 
Toll  Free  (800)  424-9530. 
SUPPLEMENTARY  INFORMATION:  All 
principal  campaign  committees  of 
candidates  in  the  Special  Primary  and 
Special  General  Elections  and  all  other 
political  committees  not  filing  monthly 
which  support  candidates  in  these 


elections  shall  file  a  12-day  Pre-Primary 
Report  on  March  4. 1993,  with  coverage 
dates  firom  the  close  of  the  last  report 
filed,  or  the  date  of  the  committee's  first 
activity,  whichever  is  later,  through 
February  24. 1993,  and  a  12-day  Pre- 
General  Election  Report  on  April  22. 
1993,  with  coverage  dates  from  February 
25, 1993,  through  April  14, 1993.  and  a 
30-day  Post-General  ElecticHi  Report  on 
June  3, 1993,  with  coverage  dates  from 
April  15, 1993,  through  May  24, 1993. 

All  principal  campaign  committees  of 
candidates  in  the  Special  Primary 
Election  only  and  all  other  political 
committees  not  filing  monthly  which 
support  candidates  in  the  Special 
Primary  Election  shall  file  a  12-day  Pre- 
Primary  Report  on  March  4, 1993.  with 
coverage  dates  bom  the  close  of  the  last 
report  filed,  or  the  date  of  the 
committee's  first  activity,  whichever  is 
later,  through  February  24, 1993.  and  a 
Mid- Year  Report  on  July  31. 1993,  with 
coverage  dates  from  February  25, 1993. 
through  June  30. 1993. 

All  political  committees  not  filing 
monthly  which  support  candidates  in 
the  Special  General  only  shall  file  a  12- 
day  Pre-General  Election  Report  on 
April  22, 1993,  with  coverage  dates  from 
the  last  report  filed  or  the  date  of  the 
committee's  first  activity,  whichever  is 
later,  through  May  24, 1993.  and  a  30- 
day  Post-General  Election  Report  on 
June  3, 1993,  with  coverage  dates  from 
April  15, 1993.  through  May  24, 1993. 
Such  committees  must  also  file  a  Mid- 
Year  Report  on  July  31, 1993.  with 
coverage  dates  from  May  25, 1993, 
through  June  30. 1993. 


Calendar  of  Reporting  Dates  for  Omo  Special  Elections 

Report 

Reafcat 

FMngdate 

L  Al  ConvnMees  Invotwad  m  the  Special  Prknary  (03/16)  and  Special  General  (OSAM)  Must  Fie: 

Pi%-Prim9>y  .,,...,,,,,.,,,.., ,-,,.,-, 

»01A)1/93-02«4/93 
02/25/93—04/14/93 
04/15«3-06«4«3 
06/2S/93-06/3(y93 

'01/01/93-02/24/93 
02/2S/93-06/3Qi«3 

«01/D1/93-04/14«3 
04/1V93-05/24/93 
05/2V93-06^3Q/93 

03A)1/93 
04/19/93 
06/03/93 

07/31/93 

03/01/93 
07/31/93 

04/1fl/93 
06/03/93 
07/31/93 

03(04/93 

Pr»<ienefal . .* .^ 

04/22/93 

Poft-fi^nemi _ .,.,.,..,, 

06/03/93 

kM-Y^r ,..,.  ; 

07/31/93 

B.  All  Corwwnoea  bwoivad  In  *m  Spadal  Primary  (03^6)  Only  Must  File: 

MKJ-Year __ 

HI.  Al  ConwnMees  InvatMd  In  ma  Spadal  General  (06/04)  Only  Mutt  File: 

Pnt-TwvMcal 

03A>4/93 
07/31/93 

04/22/93 

Poel-Qeneral __ _ 

Mid-Yaar „._ „ 

06AMW3 
07/31/93 

mai  muti  ba  pcMknaikad  by  Km  maiing  dMa;  otwnnM.  Vwy  muM  b«  rwaitwl  by  m«  Hng  Ma. 
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Dated:  Pebniaiy  2, 1993. 
ScottEThoBUM, 

Chairman,  Federal  Election  Commission. 
(PR  Doc  93-2749  Filed  2-4-93;  8:45  am] 
BHJJNQ  CODE  •71(-ei-ll 

FEDERAL  RESERVE  SYSTEM 

First  Community  Rnanciai  Group,  Inc., 
•t  al.;  Notice  of  Applications  to  Engage 
de  novo  in  Permissil>le  Nont>anldng 
Activities 

The  companies  listed  in  this  notice 
have  filed  an  application  under  § 
225.23(a)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(1))  for  the  Board's 
approval  under  section  4(c)(8]  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  appUcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
appUcation  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efHciency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unbir  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  La  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  office;  of  the  Board  of  Governors 
not  later  than  February  25 ,  1993. 

A.  Federal  Reserve  Bank  of  San 
Frandaco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 


Mariwet  Street.  San  Francisco,  California 
94105: 

1.  First  Community  Financial  Group, 
Inc.,  Lacey,  Washington;  to  engage  de 
novo  throu^  its  subsidiary.  First 
Community  Mortgage,  Inc.,  Lacey, 
Washington,  in  the  origination  and  sale 
of  single  fomily  residential  mortgage 
loans  pursuant  to  §  225.25(b)(l)(iii)  of 
the  Board's  Regulation  Y. 

2.  First  Community  Financial  Group. 
Inc.,  Lacey,  Washington;  to  engage  de 
novo  through  its  subsidiary.  Information 
Management  Services,  Inc,  Lacey, 
Washington,  in  processing  and 
transmission  of  financial,  hanking,  and 
economic  data  for  the  Bank  and  other 
financial  institutions  pursuant  to  § 
225.25(b)(7)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  February  1, 1993. 
JennifiBr  J.  Johasoii, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  93-2721  Filed  2-4-93: 8:45  ami 

BHJJNQ  CODE  StlO-OI-F 


ICempton  and  Grace  Spooner 
Revocat>le  Trust;  Change  in  Bank 
Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  Usted  below  has 
appUed  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  tiie  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  February  25, 
1993. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Kempton  and  Grace  Spooner 
Revocable  Trust,  Exeland,  Wisconsin;  to 
acquire  SO  percent  of  the  voting  shares 
of  Cilman  Corporation,  Exeland, 
Wisconsin,  and  thereby  indirectiy 
acquire  State  Bank  of  Gilman,  Gilman, 
Wisconsin. 


Board  of  Govanion  of  the  Federal  Reserve 
System.  Frimiary  1. 1993. 
fennifiar  ).  fnhii— n, 
Associate  Secretary  of  the  Board. 
(FR  Doc  93-2722  Filed  2-4-93;  8:45  am] 
BaxMQ  cooe  ai*-*t-f 


Norwsst  Corporstton.  ot  al.; 
Acquisitions  of  Companies  Engaged  In 
PermisslMe  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  S  225.23(a)(2)  or  (f) 
of  tiie  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  tiie  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a]  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  appUcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  un&ir  competition, 
conflicts  of  interests,  or  imsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  February  25, 1993. 

A.  Federal  Resenre  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480; 
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1.  Nonmst  Corporation,  Minneapolis, 

Minnesota;  to  acquire  the  Insurance 
Agency  Business  of  Merchants  and 
Miners  State  Bank  of  Hibbing,  Hibbing, 
Minnesota,  and  thereby  engage  in 
general  insurance  agency  activities 
pursuant  to  §  225.2a(b)(8)(vii)  of  the 
Board's  Regulation  Y.  Comments  oa  this 
application  must  be  received  by 
FabniarTl9, 1993. 

B.  Federal  Beserre  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  923  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  American  Bancorp  ofEdmond,  Inc., 
Edmond.  Oklahoma;  to  acquire 
American  Capital  Mortgage  Company, 
Inc..  Edmond.  Oklahoma,  and  thereby 
engage  in  the  origination  and  selling  of 
residential  loans  pursuant  §  225.25(b)(1) 
of  the  Board's  Regulation  Y. 

Board  of  Covemors  of  the  Federal  Reserve 
System,  Febniary  1, 1993. 

Jauiifcr  J.  Johnaoa, 

Associate  Secretary  of  the  Board. 

(FR  Doc  93-2723  Filed  2-»-93;  8:45  am] 

■KUNQ  COOE  MlO-W-f 


GENERAL  ACCOUNTING  OPnCE 

Federal  Accounting  Standarda 
Advisory  Board;  Meeting 

AGENCY:  General  Accounting  OfBce. 
ACTION:  Notice  of  February  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  No.  92-463],  as  amended, 
notice  is  hereby  given  that  the  monthly 
meeting  of  the  Federal  Accounting 
Standards  Advisory  Board  will  be  held 
on  Thursday.  February  25. 1993  from  9 
a.m.  to  4  p.m.  in  room  7313  of  the 
General  Accounting  Office.  441  G  St. 
NW.,  Wadiington,  DC. 

The  agenda  for  the  meeting  includes: 
Discussions  of  issues  in  (1)  the  Exposure 
Draft  on  Accounting  for  Liabilities,  (2) 
the  project  on  Accounting  for 
Investment  Expenditures,  and  (3)  the 
Exposure  Draft  on  Accounting  for  Direct 
Loans  and  Loan  Guarantees. 

Other  items  may  be  added  to  the 
agenda;  interested  parties  should 
contact  the  Staff  Director  for  more 
specific  information  and  to  confirm  the 
date  of  the  meeting. 

Any  interested  person  may  attend  the 
meeting  as  an  observer.  Board 
discussions  and  reviews  are  open  to  the 
public. 

FOR  FURTHER  MFORMATKM  CONTACT. 
Ronald  S.  Young.  Staff  Director,  750 
First  St.,  NE.,  suite  1001,  Washington, 
DC  20002,  or  call  (202)  512-7350. 

Anthorily:  Federal  Advisary  Caramhtee 
Act  Pub.  L  Na  U-463.  lecticm  10(a)(2),  86 


Stat  770, 774  (1»72)  (curraot  vonion  at  S 
U.S.C  app.  section  10(a)(2)  (1988);  41  CFR 
101-6.1015  (1990). 

Dated:  Febniary  2. 1093. 
Ronald  S.  Yonng. 
Executive  Director. 

|FR  Doc  9:^2756  Filed  2-4-93;  8:45  am] 
MUMQ  COOK  Mia-tt-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Oiseaaa  Control  and 
Prevention  (CDC) 

Hanford  Thyroid  Mortiidity  Study 
Adviaory  Committee;  Meeting 

In  accordance  with  section  10(8)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting: 

Name:  Hanford  Thyroid  Morbidity  Study 
Advisory  Committee. 

Times  and  Dates:  7  p.m.-9  p.m.,  February 
22, 1993 — 9  a.m.-12  noon,  February  23, 
1993. 

Place:  Red  Lion  Inn.  2525  North  20th 
Street,  Pasco,  Washington  99301. 

Status:  Open  to  the  public,  limited  only  by 
the  8p>ace  available. 

Purpose:  This  committee  is  charged  with 
providing  advice  and  guidance  to  the 
Director,  CDC,  regarding  the  scientific  merit 
and  direction  of  the  Hanford  Thyroid 
Morbidity  Study.  The  committee  will  review 
developmient  of  the  study  protocol  and 
recommend  changes  of  scientific  merit  to 
CDC,  advise  on  the  conduct  of  the  pilot  study 
using  the  approved  protocol,  and  assist  in 
determining  the  feasibility  of  a  full-scale 
epidemiologic  study.  If  the  full-scale 
epidemiologic  study  is  carried  out  the 
committee  will  advise  CDC  on  the  design  and 
conduct  of  the  study  and  analysis  of  the 
results. 

Matters  To  Be  Discussed:  The  Hanford 
Thyroid  Morbidity  Study  Advisory 
Committee  wilt  meet  to:  (1)  Conduct  a  public 
meeting  for  open  discussion  and  Inform  the 
public  of  a  pilot  study  being  conducted  by 
the  Fted  Hutchinson  Cancer  Research  Center 
and,  (2)  discuss  updates  of  the  clinical 
component  of  the  Hanford  Thyroid  Disease 
Study. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Nadine  Dickerson.  Program  Analyst. 
Radiation  Studies  Branch,  Division  of 
Environmental  Hazards  and  Health  Effects, 
National  Center  for  Environmental  Health, 
CDC,  4770  Buford  Highway.  NB.  (F-35), 
Atlanta,  Geoigia  30341-3724.  telephone  404/ 
488-7040. 


Dated:  February  1, 1993. 
EhrinHilyer, 

Associate  Director  for  Policy  Coordination, 

Centers  for  Disease  Control  and  Prevention 

(CDC). 

[FR  Doc.  93-2706  Filed  2-4-93;  8:45  am) 
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National  Committea  on  Vital  and  Health 
Statistica  (NCVHS)  Subcommittaa  on 
Long-Term  Care  Statistica;  Meeting 
Pursuant  to  Public  Law  92-463,  the 
National  Center  for  Health  Statistica 
(NCHS),  Centers  for  Disease  Control 
and  Prevention  (CDC),  announcaa  the 
foiiowlng  meeting: 

Name:  NCVHS  Subcommittee  on  Long- 
Term  Care  Statistics. 

Times  and  Dates:  9  a.m.-5  p.m.,  March  1, 
1993 — 9  a.m.-2  p.m..  March  2. 1993. 

I^ace:  Room  503.\,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue,  SW, 
Washington,  DC  20201. 

Status:  Open. 

Purpose:  The  subcommittee  will  receive  a 
briefing  on  several  Federal  national  surveys 
which  collect  long-term  care  statistics  in  an 
effort  to  identify  key  research  questions  on 
the  adequacy  usefulness  of  the  data  being 
collected. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
sununaries  of  the  meeting  and  a  roster  of 
committee  memlwrs  may  l>e  obtained  fixxa 
Gail  F.  Fisher,  PhD.,  Executive  Secretary, 
NCVHS,  NCHS,  nxHB  1100,  Presidential 
Building,  6525  Belcrest  Road.  Hyattsville, 
Maryland  20782,  telephone  301/436-7050. 

Dated;  February  2, 1993. 
EhrioHilyer, 

Associate  Director  for  Policy  Coordination, 

Centers  far  Disease  Control  and  Prevention 

(CDC). 

(PR  Doc  93-2709  Filed  2-4-93;  8:45  am] 

BIUJNO  OOOC  41W-1*-M 


Food  and  Drug  Administnrtion 

Advisory  Committee;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  a  public 
advisory  committee  of  the  Food  and 
Drug  Administration  (FDA).  This  notice 
also  summarizes  the  procedures  for  the 
meeting  and  methods  by  which 
interested  persons  may  i>articipate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

MEETMG:  The  following  advisory 
committee  meeting  it  announced: 
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Ophthalmic  Devfcea  Panel  of  ttw 
Medical  Devlcea  Adviaory  Commlttae 

Date,  time,  and  place.  February  26, 
1993,  9  a.m.,  First  Floor  Auditorium, 
Hubert  H.  Humphrey  Bldg.,  200 
Independence  Ave.  SW.,  Washingtoo, 
DC 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  9  a.m.  to  10  a.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion. 
10  a.m.  to  S  p.m.;  Daniel  W.  C  Brown, 
Center  for  Devices  and  Radiological 
Health  (HFZ-460),  Food  and  Drug 
Administration,  1390  Piccard  Dr., 
Rockville,  MD  20650.  301-427-1080. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safiety  and  effiactiveness  of 
marketed  and  investigational  devices 
and  makes  recommendations  for  their 
regulation. 

Agenda — Open  public  bearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  February  10, 1993, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  Alan 
Andersen,  Acting  Director  of  the  Office 
of  Device  Evaluation  (ODE),  will  present 
an  overview  of  ODE  activities  regarding 
clinical  trials.  The  committee  will 
discuss  specific  issues  relating  to  class 
III  surgical  and  diagnostic  devices  and 
intraocular  lenses.  For  example,  there 
will  be  an  update  presented  to  the  panel 
on  the  revisions  of  the  Multifocal 
Intraocular  Lens  guidance  document 
and  an  open  panel  discussion  on 
potential  revisions  of  the 
Photorefractive  Keratectomy  (PRK) 
guidance  document.  An  explanation  of 
ODE's  laser  program  will  be  given.  Also, 
there  will  be  updates  presented  on  the 
following  contact  lens  issues:  extended 
wear  contact  lenses,  disinfection  of 
contact  lenses,  labeling,  user 
information,  and  reclassification. 

FDA  public  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisc»y  committee 
meeting  shall  have  an  open  public 
hearii^  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 


involved.  There  are  no  dosed  portions 
for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  pubUc  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 
public  hearing  may  last  for  whatever 
longer  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  worL 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  mterested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
m^e  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  will  be  available  from  the 
Freedom  of  Information  Office  (HFI-3S), 
Food  and  Drug  Administration,  rm. 
12A-16,  5600  Fishers  Lane,  Rockville, 
MD  20837,  approximately  15  working 
days  after  the  meeting,  at  a  cost  of  10 
cents  per  page.  The  transcript  may  be 
viewed  at  the  Dockets  Management 
Branch  {HFA-305),  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Parklawn  Dr.,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  between  the  hours  of  9  a.m. 


and  4  p.m.,  Monday  throu^  FHday. 
Sununary  minutes  of  the  open  portion 
of  the  meeting  will  be  available  from  the 
Freedom  of  Information  Office  (address 
above)  beginning  approximately  90  days 
after  the  meeting. 

This  notice  is  Issued  under  sectkn 
10(aXl)  and  (2)  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  oB 
advistny  committees. 

Dated:  January  25, 1983. 
|aB0  E.  finiBiwy, 

Deputy  CommiaionBrfor  Opentfions. 
[FR  Doc  83-2686  Filed  2-4-83:  8:45  am] 
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Health  Reaourcea  and  Servlcea 
Admlnlatration  Advlaofy  Councfl 

MeeUng 

In  accordance  with  section  10(aK2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  National 
Advisory  bodies  scheduled  to  meet 
during  the  month  of  March  1993: 

Name:  Advisory  Conunission  on 
Childhood  Vaccines 

Date  and  Time:  March  10, 1993. 10  am.- 
5  p.m.— March  11, 1993,  8:30  a.m.-12  p.m. 

Place:  Conference  Rooms  D  ft  E,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

The  meeting  is  open  to  the  public. 

Purpose:  The  Commission: 

(1)  Advises  the  Secretary  on  the 
implementation  of  the  Prc^^m, 

(2)  On  its  own  initiative  or  as  the  result  of 
the  filing  of  a  petition,  recommends  changes 
in  the  Vaccine  Infury  Table, 

(3)  Advises  the  Secretary  in  implementing 
the  Secretary's  responsibilities  under  sectkHX 
2127  regarding  the  need  for  childhood 
vaccination  products  that  result  in  fewer  or 
no  significant  adverse  reactions, 

(4)  Surveys  Federal,  State,  and  local 
programs  and  activities  relating  to  the 
gathering  of  information  on  injuries 
associated  with  the  administration  of 
childhood  vaccines,  including  the  adverse 
reaction  reporting  requirements  of  section 
2125(b),  and  advices  the  Secretary  on  means 
to  obtain,  compile,  publish,  and  use  credible 
data  related  to  the  frequency  and  severity  of 
adverse  reactions  associated  with  cfaildtiood 
vaccines,  and 

(51  Recommends  to  the  Director  of  the 
National  Vaccine  Program  research  related  to 
vaccine  injuries  which  should  be  conducted 
to  carry  out  the  National  Vaccine  Injury 
Compensation  Program. 

Agenda:  The  first  day  of  the  meeting  will 
consist  of  simultaneous  meetings  of  the 
Commission's  Working  Subcommittees.  The 
full  commission  will  meet  commencing  at  10 
a.m.  until  2:45  p.m.  and  from  8:30  a.m  to  12 
p.m.  on  Thursday,  March  11.  Agenda  items 
will  include,  but  not  be  limited  to:  The 
routine  Program  reports,  reports  from  the 
National  Vaccine  Program  and  the  Natiooal 
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Vaccine  Advitory  Ccmminee  (NVAC). 
reports  from  the  AOCV  Subcommittees. 

Name:  Scientific  Review  Subcommittee  of 
the  Advisory  Commission  on  Childhood 
Vaccines 

Date  and  Time:  March  10, 1993, 3  p.m.-5 
pjn. 

Place:  Conference  Room  D,  Parklawn 
Building,  S600  Fishers  Lane,  Rockville,  MD 
20857. 

The  meeting  is  open  to  the  public 

Purpose:  This  Subcommittee  will  review 
statistics  from  all  sources  (the  Compensation 
System,  Vaccine  Adverse  Events  Reporting 
System  (VAERS),  the  U.S.  Claims  Court,  etc.) 
that  can  give  any  reason  for  any  alterations 
(additions,  subtractions,  or  revisions)  in  the 
Vaccine  Injury  Table.  The  Subcommittee  will 
consider  any  applications  for  inclusion  of 
additional  vaccines  and  associated  events  to 
the  table  and  make  recommendations  on 
these  to  the  Commission.  All 
recommendations  by  the  Subcommittee  will 
be  considered  by  the  full  Commission  and,  if 
accepted,  will  be  forwarded  to  the  Secretary. 
This  Subcommittee  will  also  be  the  first  line 
of  study  for  all  outside  studies  and  literature 
reports  with  subjects  affecting  the  Vaccine 
Injury  Table. 

Agenda:  This  Subcommittee  will  receive 
updates  on  the  section  313  lOM  study  and  on 
VAERS. 

Name:  Financial  Review  Subcommittee  of 
the  Advisory  Commission  on  Childhood 
Vaccines 

Date  and  Time:  March  10, 1993,  3  p.m.- 
5:30  p.m. 

Phce:  Conference  Room  E,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

The  meeting  is  open  to  the  public 

Purpose:  The  Subcommittee  reviews 
quarterly  with  the  administrative  staff,  the 
financing  of  the  Vaccine  Injury 
Compensation  Trust  Fund,  the  output  of 
funds  resulting  from  each  vaccine  and  each 
adverse  event,  and  the  relationship  of  each 
vaccine  and  each  adverse  event  to  the  rate  of 
depletion  of  the  Trust  Fund.  If  these  studies 
justify  any  increase  or  any  decrease  of  surtax 
for  each  vaccine,  these  recommendations  can 
be  made  to  the  full  commission  and  if 
accepted,  can  be  forwarded  to  the  Secretary. 

y^gendo;  The  Subconmiittee  will  discuss 
and  review  the  status  of  funding  and 
spending  on  pre-1988  awards  and  the  status 
of  the  Trust  Fund.  Further,  the  Subcommittee 
will  review  the  funding  proposal  presented 
to  the  Commission  at  its  December  1992 
meeting  by  the  National  Vaccine  Information 
Center/Dissatisfied  Parents  Together. 

Public  comment  will  be  permitted  at 
the  respective  subcommittee  meetings 
on  March  10  before  they  adjourn  in  the 
evening;  before  noon  and  at  the  end  of 
the  full  Commission  meeting  on  March 
10;  and  also  befcwe  noon  of  the  second 
day  on  March  11.  Oral  presentations 
will  be  limited  to  5  minutes  per  public 
speaker.  Persons  interested  in  providing 
an  oral  presentation  should  submit  a 
written  request,  along  with  a  copy  of 
their  presentation  to  Mr.  Matthew  Barry, 
Division  of  Vaccine  Injury 


Compensation,  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  room  702. 
6001  Montrose  Road,  Rockville. 
Maryland  20852.  Telephone  (301)  443- 
6593. 

Requests  should  contain  the  name, 
address,  telephone  number,  and  any 
business  or  profiassiona]  affiUation  of 
the  person  desiring  to  make  an  oral 
presentation.  Groups  having  similar 
interests  are  requested  to  combine  their 
comments  and  present  them  through  a 
single  representative.  The  allocation  of 
time  may  be  adjusted  to  accommodate 
the  level  of  expressed  interest.  The 
Division  of  Vaccine  Injury 
Compensation  mhU  notify  each  presenter 
by  mail  or  telephone  of  their  assigned 
presentation  time.  Persons  who  do  not 
nie  an  advance  request  for  presentation, 
but  desire  to  make  an  oral  statement, 
may  sign  up  in  Conference  Rooms  D  & 
E  before  10  a.m.  March  10  and  11.  These 
persons  vnW  be  allocated  time  as  time 
permits. 

Anyone  requiring  information 
regarding  the  subject  Commission 
should  contact  Mr.  Matthew  Barry. 
Principal  Staff  Liaison.  Division  of 
Vaccine  Injury  Compensation.  Bureau  of 
Health  Professions,  room  7-02,  6001 
Montrose  Road,  Rockville,  Maryland 
20852.  Telephone  (301)  443-6593. 

Name:  HRSA  AIDS  Advisory  Committee 
Time:  March  17-19, 1993,  8:30  a.m. 
Place:  National  Institutes  of  Health, 
Building  31,  Conference  Rm.  10, 9000 
Rockville  Pike,  Bethesda,  MD  20205. 
The  meeting  is  open  to  the  public 
Purpose:  The  Committee  advises  the 
Secretary  with  respect  to  health  professional 
education,  patient  care/health  care  delivery 
to  HIV-infected  individuals,  and  research 
relating  to  transmission,  prevention  and 
treatment  of  HIV  infection. 

Agenda:  Discussions  will  be  held 
concerning  the  status  of  Health  Resources 
and  Services  Administration  (HRSA) 
program  activities,  issues  related  to  homeless 
programs.  Information  Dissemination  and 
Health  Reform. 

Anyone  requiring  information 
regarding  the  subject  Committee  should 
contact  Pearl  Katz,  Ph.D..  AIDS  Program 
OfHce.  Health  Resources  and  Services 
Administration,  room  14A-21. 
Parklawn  Building,  5600  Fishers  Lane. 
Rockville,  Maryland  20857,  Telephone 
(301) 443-4588. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  February  1. 1993. 

Jackie  E.  Baum, 

Advisory  Committee  Management  Officer. 
HBSA. 

IFR  Doc.  93-2735  Filed  2-4-93;  8:45  ami 
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Social  Security  Adminietratlon 

Agency  Forme  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Normally  on  Fridays,  the  Social 
Security  Administration  publishes  a  list 
of  information  collection  packages  that 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  Public 
Law  96-511.  The  Paperwork  Reduction 
Act.  The  folloveing  clearance  packages 
have  been  submitted  to  C^ifB  since  the 
last  list  was  published  in  the  Federal 
Register  on  Friday.  Januaiy^  15, 1993. 
(Call  Reports  Clearance  Onicer  on  (410) 
965-4142  for  copies  of  package.) 

1.  Application  for  a  Social  Security 
Number  Card— 0960-0066.  The 
information  on  form  SS-5  is  used  by  the 
Social  Security  Administration  to  assign 
correct  Social  Security  numbers  to 
applicants.  The  respondents  are 
applicants  for  original  or  replacement 
Social  Sec\]rity  number  cards. 

Number  of  Respondents:  15.000,000 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  8 

minutes 
Estimated  Annual  Burden:  2.000,000 

hours 

2.  Application  for  U.S.  Benefits  Under 
the  Canada-U.S.  International  Social 
Security  Agreement— 0960-0371.  The 
information  on  form  SSA-1294  is  used 
by  the  Social  Security  Administration  to 
determine  a  Canadian  filer's  eligibility 
to  Social  Security  benefits.  The 
respondents  are  people  who  Uve  in 
Canada  and  file  for  U.S.  Social  Security 
beneBts. 

Number  of  Respondents:  600 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  15 

minutes 
Estimated  Annual  Burden:  150  hours 

3.  Questionnaire  for  Children 
aaiming  SSI  Benefits— 4)960-0499.  The 
information  obtained  by  form  SSA-3881 
concerns  the  evaluation  of  disability  in 
children  and  is  used  by  the  Social 
Security  Administration  to  comply  with 
the  requirements  of  the  Zebley  court 
case.  The  respondents  are  individuals 
who  apply  for  Supplemental  Security 
Income  as  a  disabled  child. 

Number  of  Respondents:  276,000 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  20 

minutes 
Estimated  Annua]  Burden:  92,000  hours 

4.  Government  Pension 
Questionnaire— 0960-0160.  The 
information  on  form  SSA-3885  is  used 
by  the  Social  Security  Administration  to ' 
determine  if  an  individual's  Social 
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Security  benefit  should  be  reduced 
because  of  his  or  her  receipt  of  a 
Government  pension.  The  respondents 
are  claimants  for  Social  Security 
benefits  who  receive,  or  are  qu^fied  to 
receive,  a  Government  pension. 
Number  of  Respondents:  76,000 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  12.5 

minutes 
Estimated  Annual  Burden:  15,833  hours 

5.  Letter  to  Landlord  Requesting 
Rental  Information— 0960-0454.  The 
information  on  form  SSA-L5061  is  used 
by  the  Social  Security  Administration  to 
determine  if  a  rental  subsidy  agreement 
exists  between  •  landlord  and  an 
applicant  for  or  recipient  of 
Supplemental  Security  Income  benefits. 
The  affected  public  consists  of  landlords 
who  may  be  subsidizing  such  a  rental 
arrangeroeot. 

Number  of  Respondents:  49,000 
Frequency  of  Response:  1 
Average  Burden  Per  Response:  10 

minutes 
Estimated  Annual  Burden:  8,167  hours 
0MB  Desk  Officer:  Laura  Oliven 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  0MB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Brandi,  New  Executive 
Office  Building,  room  3208, 
Washington,  DC  20503. 

Dated:  February  1, 1993. 
Nicholas  E.  TagUarml, 
Acting  Reports  aearance  C^cer,  Socid 
Security  AdminktraUon. 
FFR  Doc.  93-2663  Filed  2-4-93;  8:45  amj 
nuMQ  oooe  41M>-t>-M 


DEPARTMETfT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offxe  of  the  Aseistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-92-1B17:  FR-33S0-M-17] 

f^ederai  Property  Suitable  aa  FacUMea 
To  Aasiat  the  Homeleaa 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTKW:  Notice. 

SUMMARY:  This  notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  fca  possible  use  to 
assist  the  homeless. 
ADDRESSES:  For  further  information, 
contact  )ames  N.  Forsberg,  room  7262. 


Department  of  Housing  and  Urban 
Development.  451  Seventh  Street  SW., 
Washington.  DC  20410;  telephone  (202) 
708-4300;  TDD  number  fm  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  tiie  toll-free  title  V 
information  line  at  1-800-927-7588. 
SUPPlfMENTARY  MFORMATXM:  In 
accordance  with  56  FR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C  11411),  as  amended,  HUD  is 
publishing  this  noUce  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  CSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  notice  is  also  published 
in  order  to  comply  with  the  December 
12, 1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration.  No.  88-2503-OG 
(D.D.C). 

Properties  reviewed  are  listed  in  this 
notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
imsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Judy  Breitman,  Division  of  Health 
Facilities  Planning,  U.S.  Public  Health 
Service,  HHS,  room  17A-10,  5600 
Fishers  Lane.  Rockville,  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  Fat 
complete  details  concerning  the 
processing  of  appUcations.  the  reader  is 


encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24, 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  fOT  use  by  the 
homeless  in  accordance  vrith  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time. 
HUD  will  publish  the  property  in  • 
notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  Usted  as  suitable/ 
xmavailable,  the  landholding  agency  has 
decided  that  the  jMoperty  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  Une  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  James  N.  Forsberg  at 
the  address  listed  at  the  beginning  of 
this  notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facifities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  U.S  Air  Force:  John 
Carr,  Realty  Specialist,  HQ-AFBDA/ 
BDR,  Pentagon,  Washington,  DC  20330- 
5130;  (703)  614-9692;  (This  is  not  a  toll- 
free  number). 

correction;  Property  #329220004.  Land 
at  Indiana  Army  Anununiticm  Plant, 
was  inadvertently  published  as  suitable/ 
available.  Since  it  is  being  transferred  to 
the  State,  it  is  not  available. 

Dated:  January  29, 1993. 
Don  I.  Patch, 

Acting  Depu  ty  Assistant  Secretary  for  Grant 
Programs. 

TidB  V.  Fadsral  SorplM  Proptfty  ProgrMi 
Fadaral  Ragistar  Report  for  2/VB3 

Arixosa — Williams  Air  Force  Base 

Williams  Air  Farce  Base  is  located  in  Mesa, 
Arizona,  85240-5000.  Ail  the  properties  will 
he  excess  to  the  needs  of  the  Air  Force  on  or 
■Ixjut  September  30. 1993.  Properties  ritown 


below  u  suitable/avBilabte  vriU  lie  avaiiable 
at  that  time.  The  Air  Force  has  edviaed  HUD 
that  some  properties  may  be  available  for 
Interim  lease  tor  use  to  assist  the  homeless 
prior  to  that  date. 

The  Base  consists  of  approximately  4.072 
acres.  179  GovenuneDt-owned  buUdims  and 
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700  residential  buildings  that  have  been 
reviffwfed  by  HUD  for  tultability  for  uae  to 
assist  the  homeless.  The  properties  that  HUD 
has  determined  suitable  and  which  are 
available  include  various  types  of  housing; 
office  and  administrative  buildings; 
recreational,  maintenance,  and  storage 
bcilities;  and  other  more  specialized 
structures. 

Property  Number  199210096 

Type  Facility:  Housing — 700  units  of  military 

fomily  housing:  l-*tory  with  2  to  5 

bedrooms. 
Property  Number  199210097 
Type  Facility:  Temporary  Living  Quarters — 

15  buildings;  1,  2,  and  3-8tory  structures 

including  dorms  and  lodging. 
Property  Number  199210098 
Type  Facility:  Support  and  Service 

Fadlitiee — 5  buildings;  one  3-story  fire 

station,  one  1 -story  Mck  chapel,  a  pte 

house,  a  post  office  and  an  education 

center. 

Property  Number  199210099 

Type  Facility:  Miscellaneous  Facilities— 24 
buildings:  1  and  2-st(»y  structures 
indudlng  a  library,  bowling  center,  gym, 
child  care,  youth  and  recreation  centers, 
theater,  commissary  and  stores. 

Property  Numbers;  199210100-199210101 
Type  Facility:  Recreation — 20  facilities 
including  golf  club  bldgs.,  bathhouses, 
swimming  pools,  baseball,  Softball  and 
soccer  fields,  tennis  courts,  track,  golf 
course,  driving  range  and  a  camp. 
Property  Number  199210102 
Type  Facility:  Medical  Facilitiee— 6 
buildings;  1-story  block  and  concrete 
structures  including  a  hospital,  clinics  and 
pharmacy. 

Property  Number  199210103 

Type  Facility:  Laboratories — 9  buildings: 
eight  1 -story  and  one  S-story  metal  and 
concrete/block  structures. 

Property  Number  199210104 

Type  Facility:  Flight  Training  and  Admin. 
Facilities— 36  buildings;  1  to  3-story 
concrete  block,  wood  and  metal  structures 
including  law  centers,  offices,  classrooms 
and  flight  training  focilities. 

Property  Number  199210105 

Type  Facility:  Warehouse  and  Storage 
Facilities — 12  buildings:  1-story  concrete, 
wood  and  steel  structures  including 
warehouses  and  storage  bldgs. 

Property  Number  199210106 

Type  Facility:  Base  Support  and  Flight 
Facilities — 52  buildings;  1 -story  concrete/ 
steel,  concrete/block  and  steel  structures 
including  hangars,  maintenance  and  jet 
engine  shops. 

Property  Number  199210107 

Type  Facility:  Hazardous  and  Explosive 
Storage — 14  buildings;  1 -story  concrete  and 
concrete/metal  structures. 

Arkansas — Eaker  Air  Force  Base 

Eaker  Air  Force  Base  Is  located  in 
BlythevUle,  Arkansas  72317-5000.  All  the 
properties  will  be  excess  to  the  needs  of  the 
AirForce  on  or  about  December  15, 1992. 
Properties  shown  below  as  suitable/available 


will  be  available  at  that  time.  The  Air  Fores 
has  advised  HUD  that  some  properties  may 
be  available  for  interim  lease  for  use  to  assist 
the  homeless  prior  to  that  date. 

The  base  covers  2,700  acres  and  contains 
928  housing  units  and  199  government- 
owned  buildings.  The  properties  that  HUD 
has  determined  suitable  and  which  are 
available  include  various  types  of  housing; 
office  and  administration  Imildlngs;  indoor 
and  outdoor  recreati<ma]  facilities; 
warehouses  and  multi-use  buildings;  child 
care  centers;  maintenance,  storage  and  other 
more  specialized  structures. 

Saitable/Availabk  Propartiaa 

Property  Numbers:  19921004ft-199210047 
Type  Facility:  Recreation — 20  outdoor  areas 
which  includes  athletic  fields  (track, 
sofiball,  baseball),  svrimming  pools,  golf 
courses,  volleyball  court,  baiJ»tball  courts, 
tennis  court.  Bight  Indoor  Cacllities  which 
includes  gym,  theatre,  library,  bowling, 
youth  and  recreation  centers,  hobby  shop; 
concrete  block,  masoiuy  or  metal/brick 
construction. 

Property  Numbers:  199210048-199210055 
Type  Facility:  Temporary  living  quarters  and 

forms — 8  buildings;  3,414  to  41,000  sq.  ft.; 

one  and  two  story:  wood/brick  veneer  and 

brick  masoiu7  buildings. 
Property  Number  199210073 
Type  Facility:  Commissary — 1  building; 

38,575  sq.  ft.,  one  story  concrete  blodi/ 

metal  commissary. 
Property  Number  199210075 
Type  Facility:  Chapel— Building  525;  17,602 

sq.  ft.;  one  story  frame  with  brick  veneer. 

SuitableAJnavailahle 

Property  Numbers:  199fl0O4O-199210O42 
Type  Facility:  Housing — 818  duplex  units 
with  two,  three  and  four  bedrooms;  wood 
with  brick  veneer  fronts;  10  single  fomily 
houses  with  four  and  five  bedrooms;  and 
25  four-unit  buildings  with  two  story  four 
bedroom  units;  four  playgrounds. 
Property  Number  199210044 
Type  Facility:  Security  Related  Facilities— 13 
buildings:  30  to  2400  sq.  ft.,  1  story;  metal, 
concrete  block  or  wood  fr^me;  includes 
traffic  check  houses,  kennels,  guard  towers, 
alert  shelters. 
Property  Number  199210045 
Type  Facility;  Office/administration — 26 
buildings:  188  to  49,000  sq.  ft;  one  and 
two  story;  concrete  block,  metal,  shingle  or 
masonry  construction. 
Property  Number  199210056 
Type  Facility;  Warehouses/multi-use 
buildings — 36;  metal,  concrete  block, 
shingle,  wood  or  plywood  frame;  one  and 
two  story;  64  to  45,960  sq.  ft.;  includes  cold 
storage  fecilities,  maintenance  shops, 
traffic  management  facility,  storage  shed, 
thrift  shops  and  other  specialty  type 
facilities. 

Property  Numbers:  199210057-199210059 
Type  Facility:  Hospitals — 3  buildings;  one 
story  concrete  block;  1,084  sq.  ft.  animal 
clinic;  5,249  sq.  ft.  dental  clinic;  and 
54,089  sq.  ft.  composite  medical  bldg. 
Property  Numbers:  199210060-199210062 
Type  Facility:  Child  care  centers — 3 
buildings:  2,098  to  8,365  sq.  ft.;  brick. 


concrete  blodi  and  hadite  block 
conxtniction. 

Property  Numbers:  199210063-199210065 

Type  Facility;  Stores  and  services — 3 
buildings;  4,299  sq.  ft.  exchange  service 
station;  32,925  sq.  ft.,  one  story  concrete 
block  exchange  sales  store;  3,370  sq.  ft., 
one  story  wooid  frame  packaging  store. 

Property  Number  199210066  . 

Type  Facility:  Airfield  related  buildings— 9; 
96  to  49,000  sq.  ft.;  shingle,  metal  or 
concrete  block  structures,  e.g.  hangars, 
aircraft  general  piupose  bldgs..  jet  engine 
maintenance  shops,  control  centers. 

Property  Number  199210068 

Type  Facility:  Vehicle  maintenance 
&cilitie*— 3;  2,032  to  29,350  sq.  ft.;  one 
story  metal  frame  buildings. 

Property  Number  199210069 

Type  Facility:  Fuels/related  storage 
nciUtiea— 33  buildings;  steel,  fiberglass 
and  porcelain  type;  e.g.  service  stations, 
diesel  storage,  pump  stations,  jet  fuel 
storage. 

Property  Number  199210070 

Type  Facility:  Hazardous  storage  buildings — 
4;  96  to  3,000  sq.  ft.;  one  story  metal 
structures. 

Property  Number  199210071 

Type  Facility:  Munitions  facilities — 10 
buildings;  412  to  4,864  sq.  ft.;  concrete 
block;  storage  iglooe  and  magazines. 

Property  Numbers:  199210076-199210077 

Type  Facility:  Laboratories — 2  buildings: 
4,200  sq.  n.  precision  measurement 
equipment  lab:  and  3,775  sq.  ft. 
audiovisual  ptioto  lab. 

Property  Number  199210078 

Type  Facility:  Bank;  2,367  sq.  ft.;  one  story 
concrete  block;  lease  restrictions. 

Property  Number  199210079 

Type  Facility:  Land;  1,962  acres;  restrictive 
agricultural  lease. 

Property  Number  199210074 

Type  Facility:  Fire  Station— Building  100; 
15.717  sq.  ft.;  concrete  masonry/asbestos 
cement  shingles  frame. 

Property  Number:  199210072 
Type  Facility:  Cold  Storage— Building  435; 
3,195  sq.  ft.,  1  story  concrete  block  frame. 

Unsuitable  Properties 

Property  Number  199210067 

Type  Facility:  Detached  latrines — 3;  264  sq. 

ft.  concrete  block  structures. 
Property  Number  199210043 
Type  Facility:  Housing— 23  buildings; 

cracked  fimindations,  therefore,  structural 

deficiencies. 

California— George  Air  Force  Base 

George  Air  Force  Base  is  located  in  San 
Bernardino.  California,  92394-5000.  All  the 
properties  will  be  excess  to  the  needs  of  the 
Air  Force  on  or  about  December  31, 1992. 
The  Air  Force  has  advised  HUD  that  some 
properties  may  be  available  for  interim  lease 
for  use  to  assist  the  homeless  prior  to  that 
date. 

The  Base  covcts  5340  acres  and  contains 
732  individual  properties  that  have  t>een 
reviewed  by  HUD  for  suitability  for  use  to 
assist  the  homeless.  The  668  properties  that 
HUD  has  determined  suitable  include  various 
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types  of  housing;  office  and  administrative 
buildings;  recreational,  maintenance,  and 
storage  fiicilities;  and  other  more  specialized 
structures. 

Extensive  assistance,  Including  maps, 
tours,  and  details  on  specific  properties,  is 
available  for  interested  homeless  assistance 
providers  at  the  Base;  interested  parties 
should  contact  Lt  Col.  Zemow  at  (619)  269- 
2020.      1 1 

SuitabWuaavaiU>le  Propeftiaa 

Property  Numbers;  199120001-199120420 
Type  Facility:  Housing— 400  buildings  with 
a  total  of  1325  dwelling  units;  buildings 
have  1, 2, 3, 4, 6,  or  8  units  each;  wood/ 
stucco  frame  construction;  possible 
asbestos. 
Property  Numbers:  199120506-199120547 
Type  Facility:  Temporary  living  quarters, 
dorms,  lodges,  and  ancillary  sheds— 42 
buildings;  1  and  2  story  wood,  concrete, 
and  concrete  block  structures;  4700  sq.  ft. 
to  25000  sq.  ft.  for  living  quarters;  380  sq. 
ft  to  2400  sq.  ft  for  sheds;  possible 
asbestos. 
Property  Numbers:  199120421-199120473 
Type  Facility:  Office/administration — 53 
buildings  ranging  in  size  from  200  sq.  ft 
on  1  floor  to  56,600  sq.  ft.  on  3  floors;  wood 
or  concrete  block  construction;  several 
trailers:  possible  asbestos. 
Property  Numbers:  199120474-199120505 
Type  Facility:  Recreation — 22  buildings 
Including  theatre,  recreation  center, 
bowling  center,  gym,  library,  craft  center, 
shop,  youth  center,  golf  course  buildings, 
pools,  bathhouses;  7  baseball,  Softball,  and 
soccer  fields;  track;  golf  course;  driving 
range;  possible  asbestos. 
Property  Numbers:  199120548-199120587 
Type  Facility:  Aircraft  and  airport  related 
facilities — 40  structures  including  hangars, 
shops,  tower,  terminal,  lab,  docks,  storage, 
control  center,  navigation  station,  runways; 
sizes  up  to  86,000  sq.  ft.;  possible  asbestos. 
Property  Numbers:  199120588-199120608 
Type  Facility:  Maintenance  and  engineering 
facilities— 21  buildings;  concrete  and 
wood;  200  sq.  ft.  to  17,000  sq.  ft.;  possible 
asbestos. 
Property  Numbers:  199120609-199120618 
Type  Facility:  Training  facilities — 10 
buildings;  education  center  and  9 
classroom  buildings;  concrete  and  wood; 
1200  sq.  ft.  to  16,800  sq.  ft.;  possible 
asbestos. 
Property  Numbers:  199120619-199120630 
Type  Facility:  Stores  and  services — 12 
buildings;  10  stores  and  2  gas  stations; 
wood  and  concrete;  1800  sq.  ft.  to  30,700 
sq.  ft.;  possible  asbestos. 
Property  Numbers:  199120631-199120632 
Type  Facility:  Chapels — 2  buildings;  4800  sq. 
fr.  wood;  24,100  sq.  ft.  concrete;  possible 
asbestos. 
Property  Number  199120633 
Type  Facility:  Hospital — 3  story,  concrete 
block,  147,000  sq.  ft.;  possible  asbestos. 
Property  Numbers:  199120634-199120635 
Type  Facility:  Fire  Sacllltles — 2  buildings;  fire 
station  and  command  center;  possible 
asbestos. 
Property  Numbers:  lM12063e-199120638 


Type  Facility:  Audio  visual  and  photo  lab — 

3  buildings:  %raod  and  concrete;  1800  aq. 

ft  to  2300  sq.  ft;  possible  asbestos. 
Property  Numbers:  199120639-199120645 
Type  Facility:  Vehicle  8hop»^7  buildings; 

concrete;  74  sq.  ft  to  33,000  sq.  ft.;  possible 

asbestos. 

Property  Numbers:  199120646-199120655 
Type  Facility:  Misc. — 10  buildings;  wood  and 
concrete:  t  story;  dining  halls,  mess  halls, 
food  service,  child  care  center? ;  1800  aq.  ft. 
to  19,000  sq.  ft;  possible  asbestos. 

Property  Numbers:  199120656-199120666 
Tj-pe  Facility:  Communications/electronic— 
11  buildings;  coocrete  block  and  wood;  1 
story  shops  and  sheds;  108  sq.  it.  to  10,200 
sq.  ft;  possible  asbestos. 
Property  Numbers:  199120667-199120678 
Type  Facility;  Warehouses — 12  buildings; 
1124  sq.  ft  to  70,000  sq.  ft.;  wood, 
concrete,  and  concrete  block;  possible 
asbestos. 

Unsuitable  Propertiec 

Property  Number  199120679 

Type  Facility:  Small  arms 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 
Property  Numbers:  199120680-199120687 
Type  Facility:  Hazardous  storage  facilities — 

8  buildings. 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 
Property  Numbers:  199120688-199120713 
Type  Facility:  Explosives  and  munitions 

facilities — 26  buildings. 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  materials. 
Property  Numbers:  199120714-199120732 
Type  Facility:  Fuel  facilities — 19  structures. 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  materials. 

California — Mather  Air  Force  Base 

Mather  Air  Force  Base  Is  located  In 
Sacramento  County,  California,  95655-5000. 
All  the  properties  will  be  excess  to  the  needs 
of  the  Air  Force  on  or  about  September  30, 
1993. 

The  Base  consists  of  approximately  5715 
acres,  315  Government-owned  buildings  and 
1271  housing  units  that  have  been  reviewed 
by  HUD  for  suitability  for  use  to  assist  the 
homeless.  The  properties  that  HUD  has 
determined  suitable  Include  various  types  of 
housing;  office  and  administrative  buildings; 
recreational,  maintenance,  and  storage 
facilities;  and  other  more  specialized 
structures. 

SuitableAJnavailable  Propertiea 

Property  Number:  199210022 

Type  Facility:  Office/Administration— 60 
buildings;  one,  two  and  three  story 
structures;  presence  of  asbestos. 

Property  Number  199210024 

Type  Facility:  Aircraft  and  Airport  Related 
Facilities — 33  buildings;  one  to  two  story 
structures  including  hangars,  storage 
facilities  and  maintenance  shops;  presence 
of  asbestos. 

Property  Number  199210025 

Type  Facility:  Maintenance  and  Engineering 
Facilities — 36  buildings;  one  story 
structures  Including  storage,  shop  and 


maintenance  buildingr,  presence  (rf 

asbestos. 
Property  Number  199210027 
Type  Facility:  Stona  and  Services— 7 

buildings:  one  stoiy  structures  including 

stores,  service  station  exchange  and  cold 

storage  building:  presence  of  asbestot. 
Property  Number.  199210028 
Type  Facility:  Chapels — 2  buildings;  one 

story  concrete  block  and  masonry  concrete 

structures;  presence  of  asbestoa. 
Property  Number  199210029 
Type  Facility:  Fire  Facilitie»— 2  fire  Cadlitias 

and  2  fire  stations;  presence  of  ariwfltot. 

Property  Number  199210030 

Type  Facility:  Audio  Visual — 3  buildings; 
one  story  photo  lab  and  training  aid  shops; 
presence  of  asbesto*. 

Property  Numbers:  199210017-199210020 

Type  Facility:  Housing— 207  buildlngs/414 
units  Wherry  duplexes  (two  to  three 
bedrooms);  857  family  houses  (one  to  four 
bedrooms);  buildings  have  reinforced 
concrete  block,  wood  and  stucco  frame 
construction;  presence  of  asbestos. 

Property  Number  199210021 

Type  Facility:  Temporary  Living  Quarters — 
18  buildings;  one,  two,  and  three  story 
wood,  concrete  block  and  stucco 
structures;  presence  of  asbestos. 

Property  Number:  199210023 

Type  Facility:  Recreation — 32  fecllltles 
including  theater,  gymnasium,  library, 
bowling  alley,  recreation  center,  arts  and 
crafts  center,  youth  center,  pools,  bath 
houses,  museum  buildings;  presence  of 
asl)esto8. 

Property  Number  199210026 

Type  Facility:  Training  Facilities — 15 
buildings;  one  to  two  story  concrete,  wood 
and  metal  classroom/education  buildings; 
presence  of  asbestos. 

Property  Number  199210031 

Type  Facility:  Miscellaneous — 6  buildings; 
one  story  child  care  centers,  correction 
facility,  dining  and  mess  halls;  presence  of 
asbestos. 

Property  Number:  199210032 

Type  Facility:  Storage  Facilities— 61 
buildings;  one  story  metal,  steel,  wood  or 
concrete  storage  buildings  or  sheds; 
presence  of  asbestos. 

PropMrty  Number  199210033 

Type  Facility:  Warehouses — 7  buildings;  one 
to  two  story  structures;  presence  of 
asbestos. 

Property  Number  199210034 

Type  Facility:  Vehicle  Shops— 6  buildings; 

one  story  concrete  block,  wood,  steel  fram^ 

and  metal  shops;  presence  of  asbestos. 
Property  Number  199210035 
Type  Facility:  Traffic  Check  House— 1 

biilldlng;  two  story  concrete  block 

structure. 
Property  Number  199210036 
Type  Facility:  Fuel  Facilities— 8  buildings; 

one  story  structures. 
Property  Number  199210037 
Type  Facility:  Explosives  and  Munitions 

Pacilitle»— 5  buildings;  one  story  concrete 

or  concrete  block  storage  structures. 
Property  Number.  199210038 
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Type  PKiUtr.  Huardoni  StoragB  FwdUtia»- 
11  buildings;  one  ctory  metal  stonge 
itructures. 

Property  Number  190210039 

Type  Facilit3r:  Land — Recreation  Aieaa  and 
Airfield  Propartiea  including  aoftball/ 
foottmll/fOccOT  fields,  running  track,  riding 
stables,  golf  course,  taxiway  and  runways, 
(approximately  S716  acres). 

Olinoia— Chanute  Air  Fame  Base 

C3ianute  Air  Force  Base  la  located  in 
Champaign,  Illinois,  61868.  All  the 
properties  will  be  excess  to  the  needs  of  the 
Air  Force  on  or  about  September  30. 1993. 
Properties  shown  below  as  suitableyavailable 
will  be  available  at  that  time.  The  Air  Pores 
has  advised  HUD  that  srane  properties  may 
be  available  for  interim  lease  for  use  to  assist 
the  homeless  prim'  to  that  date. 

The  Base  consists  of  approximately  2,174 
acres,  164  Govemment.owned  buildings  and 
585  residential  buildings  that  have  been 
reviewred  by  HUD  for  suitability  for  use  to 
assist  the  homeless.  The  properties  that  HUD 
has  determined  suitable  and  which  are 
available  include  various  types  of  housing; 
office  and  administrative  buildings; 
recreational,  maintenance,  and  storage 
fedlities;  and  other  more  specialized 
structures. 

SuitabWATailable  PnqMrtiaa 

Property  Number:  199210139 
Type  Facility:  Housing— 585  houses 

including  ofT-base  Qiapman  Courts  with  1 

to  8  units,  brick  and  wood  structure, 

possible  asbestos. 
Property  Number  199210140 
Type  Facility:  Temporary  Living  Quarters — 

24  buildings;  1  to  4-story  dormitories  and 

temporary  living  focilities,  possible 

asbestos. 
Property  Number  199210141 
Type  Facility:  Medical  Fadlitie*— 2 

buildings;  4-story  concrete  hospital  and  a 

1-story  concrete  dental  clinic,  possible 

asbestos. 
Property  Number  199210142 
Type  Facility:  Storage AVarehouse — 28 

buildings;  concrete  block,  brick,  metal  and 

wood  structures  iiu:luding  supply  and 

training  bidgs.,  need  repairs. 
Property  Number  199210143 
Type  Facility:  Maintenance  BIdgs. — 15 

buildings:  1-story  maintenance  facilities 

and  shops,  possible  asbestos. 
Property  Number  199210144 
Type  Facility:  Engine  Test  Cells/ 

Warehouse— 2  buildings;  1 -story  concrete 

storage/maintenance  facilities,  ftossible 

asbestos. 

Property  Number  199210145 

Type  Facility:  Gas  Stations— 2  buildings;  1- 

story  gas  stations. 
Property  Number  199210146 
Type  Facility:  Training  Facilities— 22 

buildings;  1  to  4-story  structures  including 

training  bldgs.,  classrooms,  and  labs, 

possible  asbestos. 
Property  Number  199210147 
Type  Facility:  Retail  Stores — 5  buildings;  1- 

story  brick  and  wood  structures  including 

4  branch  exchanges  and  1  commissary, 

possible  asbestos. 


Property  Number  19921014S 

Type  Facility:  ChapelA3iapel  Center— 3 
Uiildings;  one  2-stary  brick  chapel  center 
and  two  l-stoty  «irood  chapels,  possible 
asbestos. 

Property  Number  199210149 

Type  Facility:  Fire  Station— 1  building;  2- 
story  brick  fire  station,  possible  asbestos. 

Property  Number  199210150 

Type  Facility:  Recreation— 48  faciUties; 
including  gym,  library,  theater,  golf  bldgs., 
youth,  child,  bowling  and  recreetian 
centers,  track.  Softball  fields,  tennis  courts, 
golf  course  and  driving  range. 

Property  Number  199210152 

Type  Facility:  AdminlstratioD— 26  bdlities: 
wood,  brick  and  concrete  structures 
Including  a  band  center,  an  education 
center,  admin,  bldgs.  and  offices,  needs 
rehab,  possible  asbestos. 

Property  Number  199210153 

Type  Facility:  Bldg.  386/Band  Bldg.— 31803 
sq.  ft.,  2-8tory  concrete  block/wood  band 
center,  needs  rehab. 

Snitible/Unavailable  Properties 

Property  Number  189010232, 189010255, 

189010259-189010260 
Type  Facility:  Miscellaneous  Bldgs.— 4 

buildings  including  training  facility,  (all, 

pump  house  and  bath  house. 

Unsuitable  Propertiaa 

Property  Number  189010227-189010231 
Type  Facility:  Waste  Treatment  Facilities. 

Louisiana — England  Air  Force  Base 

England  Air  Force  Base  is  located  in 
Alexandria,  Louisiana  71311-5000.  All  the 
properties  will  be  excess  to  the  needs  of  the 
Air  Force  on  or  about  December  15, 1992. 
Properties  shown  below  as  suitable/available 
will  be  available  at  that  time.  The  Air  Force 
has  advised  HUD  that  some  properties  may 
be  available  for  interim  lease  for  use  to  assist 
the  homeless  prior  to  that  date. 

The  base  covers  2,282  acres  and  contains 
568  housing  units  and  193  government- 
owned  buildings.  The  properties  that  HUD 
has  determined  suitable  and  which  are 
available  include  one  and  two  story  family 
housing;  office  and  administration  buildings; 
recreational  facilities  and  areas;  educational, 
business  and  commercial  buildings; 
maintenance,  storage  and  other  specialized 
structures. 

Suitable/Available  Properties 

Property  Numbers:  199210080-199210081 
Type  Facility:  Housing— 286  buildings  with 

568  dwelling  units:  one  and  two  story; 

wood  or  masonry  frame;  1,190  to  6,701  sq. 

ft. 
Property  Number  199210082 
Typ)e  Facility:  Office  and  administration— 28 

buildings;  228  to  40,006  sq.  ft.;  one  and 

two  story;  wood,  brick,  block  or  masonry 

fr^me;  presence  of  asbestos  in  several 

structures. 
Property  Number  199210094 
Type  Facility:  Land,  airfield,  runways — 

parcels  10  to  398,099  square  yards; 

concrete  or  asphalt. 

Suitable/Unavailable  Properties 

Property  Numbers:  199210083-199210084 


Type  FadUty:  Recreation— 18  facilltias  and 
10  parcels  of  land;  i.e.  swimming  pools, 
gym,  theatre,  riding  stables,  bowling, 
library,  golf  course,  arts  and  crafts  center, 
baaeball,  soccer,  and  softball  fields,  track 
and  tennis  court;  presence  of  asbestos  In 
some  structures. 
Property  Number  199210085 
Type  FadUty;  Dorms  and  dining  areas— 14 
buildings;  3,902  to  25,715  sq.  ft.;  brick  or 
masonry  frame;  one,  two,  and  three  stcvy; 
presence  of  asbestos  in  some  structures; 
Includes  donns.  officers  club,  NCO  dub 
and  dining  hall. 
Pn^MTty  Number  199210086 
Type  FadUty:  Bducationaiytralnlng— 14 
buildings:  740  to  45,716  sq.  ft;  wood  or 
masonry  &«me;  one  and  two  story; 
presence  of  asbestos  in  a  fsw  structives; 
Indudes  classrooms,  child  care  center, 
school,  education  office  and  field  training 
fadUty. 
Property  Nimiber  199210087 
Type  Facility:  Hospitals — 3  related 
buildings — medical  storage,  hospital  and 
bio  environment;  metal  or  masonry  frame; 
presence  of  asbestos  in  hospital. 
Property  Nimiber  199210068 
Type  FadUty:  Business  and  Commerdal — 6 
buildings;  1,925  to  34,326  sq.  ft.;  masonry 
frame  and  possible  asbestos  In  the 
commissary;  other  structures  include  mini 
mall,  photo  lab,  post  office,  service  station 
and  base  package  store. 
Property  Nimaber  199210089 
Type  FadUty:  Storage/Warehouses— 38 
buildings  Including  igloos,  supply  and 
equipment  warehouses,  records  storage, 
commissary  warehouse,  retail  exchange 
warehouse,  cold  storage  and  open  storage 
fadlities;  225  to  60,960  sq.  ft.;  one  story: 
wood,  block,  metal,  brick  or  concrete 
construdion;  presence  of  asbestos  in 
several  structures. 
Property  Number  199210090 
Type  Facility:  Maintenance  shops — 20 
buildings;  228  to  34,176  sq.  ft.;  one  story; 
block,  metal  or  steel  construction;  presence 
of  asbestos  in  several  structures. 
Property  Number  199210091 
Type  FadUty:  Airfield  related  fadllUes— 36 
buildings  Including  vehicle  foel  station, 
petroleum  operations  building,  aircraft 
general  purpose,  control  center,  shop 
avionics,  air  freight  terminal,  etc.;  240  to 
79.537  sq.  ft.;  block,  metal,  wood,  concrete 
or  masonry  frame;  presence  of  asbestos  in 
some  structures. 

Property  Number  199210092 

Type  Facility:  Fire  facility— Building  500; 

13,658  sq.  ft.;  one  story  masonry  frame; 

presence  of  asbestos. 
Property  Number  199210093 
Type  FadUty:  Chapel— Building  1801;  11.484 

sq.  ft.;  one  story  masonry  frame. 

Unsuitable  Properties 

Property  Number  199210095 
Type  FadUty:  Fuel  storage  containers — 14 
hazardous  storage  containers. 

Michigait — Wurtsmith  Air  Force  Base 

Wurtsmith  Air  Force  Base  is  located  in 
Oscoda,  Kfichlgan  48753.  All  the  properties 
will  be  excess  to  the  needs  of  the  Air  Force 
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on  or  about  June  30, 1993.  Properties  shown 
below  as  suitabWivsilable  will  be  available 
at  that  time.  The  Air  Force  has  advised  HUD 
that  some  properties  may  be  available  for 
interim  lease  tot  use  to  assist  the  homeless 
prior  to  that  data. 

The  base  consists  of  approx.  5,221  acres 
%«rith  62  government-owned  buildings  and 
1,349  units  of  housing.  The  suitable/available 
properties  include  various  types  of  housing: 
office  buildings;  recreational  facilities:  dining 
and  child  care  bcflities;  stores:  warehouses 
and  other  more  specialized  structiires. 

Suitable/Available  Propertias 

Property  Numbers:  199240001-199240005 
Type  Facility:  Housing— 1,349  units  and  13 

dormitories;  1,  2, 4, 6, 7  and  8  unit 

buildings;  1073  to  90501  sq.  ft. 
Property  Numbers:  199240006-199240007, 

199240015-199240018, 199240022- 

199240025 
Type  Facility:  Recreational — 18  facilities; 

includes  swim  bath  house:  recreation 

center;  library;  bowling  alley:  running 

track;  Softball,  baseball,  football,  and  soccer 

fields;  theatre. 
Property  Number:  199240008 
Type  Facility:  Dining— 3  buildings;  13388  to 

15062  sq.  ft;  Includes  open  mess. 

Property  Number  199240009 

Type  Facility:  Stores — 4  buildings;  4208  to 

40701  sq.  ft;  includes  sales  store;  service 

outlet  exchange;  exchange  branch;  and 

base  package  store. 
Property  Number  199240010 
Type  Facility:  Warehouses — 4:  7856  to 

104213  sq.  ft.;  includes  commissary; 

supply  and  equipment  base;  and  traffic 

facility. 

Property  Numbers:  199240011. 199240014, 

199240021 
Type  Facility:  Miscellaneous — 11  buildings; 

includes  storage  facilities;  vehicle 

maintenance  shops;  arts  &  crafts  center; 

radar  building. 
Property  Numbers:  199240012-199240013; 

199240020 
Type  Facility:  Offices — 15  buildings: 

includes  admin  offices;  child  care  centers; 

education  facility;  headquarters  group; 

family  housing  management  offices; 

environmental  health. 
Property  Number  199240019 
Type  Facility:  Chapel— 19977  sq.  ft.;  roof 

leaks. 
Property  Number  199240026 
Type  Facility:  Air  Force  Land — 56  acres; 

portion  located  in  airport  runway  area. 

New  Hampshire — Pease  Air  Force  Base 

Pease  Air  Force  Base  is  located  in 
Rockingham  County,  New  Hampshire  03803. 
The  Base  consists  of  approximately  4,257 
acres,  numerous  Government-owned 
buildings  and  residential  buildings  that  have 
been  reviewed  by  HUD  for  suitability  for  use 
to  assist  the  homeless.  The  New  Hampshire 
Air  National  Guard  is  expected  to  continue 
operations  on  a  portion  of  the  Base. 

SuitaUeAJnavaUablfl  Properties 

Property  Number  189040321-189040323 
Type  Facility:  2  open  mess  and  1  dining  hall. 
Property  Number  189040326    • 


Type  Facility:  1  bachelor  quarters  buildings. 

Property  Number  189040327 

Type  Fadlity:  Hoapltal  heat  plant 

Property  Number  189040328 

Type  Fadlity:  Hospital 

Property  Number  189040329 

Type  Facility:  Trailer  (hospital  office  space). 

Property  Number  189040330-198040332 

Type  Facility:  3  training  Cadlities. 

Property  Number  189040333-198040334 

Type  Facility:  2  child  care  facilities. 

Property  Number  189040335 

Type  Facility:  Fire  station. 

Property  Number  1690400S»-189040148. 

189040304-189040319 
Type  Facility:  106  4-unit  residences. 
Property  Number  189040352 
Type  Facility:  1  chapel. 
Property  Number:  189040387-189040394 
Type  Facility:  8  donnltorias. 
Property  Number  189040395-189040404 
Type  Facility:  10  residences  with  detached 

garage. 
Property  Number  18904D405-189040467 
Type  Facility:  63  2-unit  residences  with 

detached  garage. 
Property  Number  189040466-189040471 
Type  Facility:  4  6-unit  residences  with 

attached  garage. 
Property  Number  189040472-189040561 
Type  Facility:  90  detached  housing  storage 

sheds. 
Property  Number  189040737-189040740 
Type  Facility:  4  recreational  facilities. 
Property  Nmnber  189040748 
Type  Facility:  1  small  concrete  munitions 

storage  building. 
Property  Number  189040763-189040768. 

189040770-189040771 
Type  Facility:  9  administrative  facilities. 
Property  Number  189040774-189040775, 

189040777-189040778,  189040787- 

189040790, 189040795-189040805 
Type  Facility:  17  miscellaneous  buildings 

used  for  office,  administrative,  educational, 

laboratory,  traffic  check,  storage, 

maintenance,  and  other  purposes. 
Property  Number  189010535 
Type  Facility:  Temp,  lodging  facility,  Bldg. 

94,  Rockingham  Drive. 

Unsuitable  Pn^rties 

Property  Number  189040360 

Type  Facility:  Golf  course. 

Reason:  Within  airport  runway  clear  zone. 

Property  Number  189010536 

Type  Facility:  Vehicle  fuel  station 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 
Property  Numbers:  189010537, 189010538 
Type  Facility:  Jet  fuel  pumphouses 
Reason:  Within  2000  ft.  of  flanimable  or 

explosive  material. 
Property  Number  189010539 
Type  Facility:  Weapons  storage  area 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material. 
Property  Numbers:  189040354-189040359 
Type  Facility:  Bldgs.  399-401.  403,  405,  407 
Reason:  Within  airport  runway  clear  zone. 
Property  Numbers:  189040361, 189040369, 

189040373 


Type  Facility:  Industrial  fadlltiM 
Reason:  Within  2000  ft  of  fiunmable  or 

explosive  matsriaL 
Property  Number  180040717 
Type  Facility:  Utility  plant 
Reason:  Otlxer. 

Property  Numbers:  189040772, 189040794 
Type  Facility:  Bus  shelters 
Reason:  Other. 
Property  Numberr  189040806, 18904062S- 

189040829 
Type  Facility:  Se%vage  pump  stations 
Reason:  Other. 
Property  Numbers:  189040820, 189040622- 

189040824 
Type  Facility:  Pump  stations 
Reason:  Other. 

Property  Numbers:  189040830-189040651 
Type  Facility:  Po«irer  stations 
Reason:  Other. 
South  Carolina — Myrtle  Beach  Air  Force  Base 

Myrtle  Beach  Air  Force  Base  is  located  in 
Horry  County,  South  Carolina  29579-5000. 
All  the  properties  will  be  excess  to  the  needs 
of  the  Air  Force  on  or  about  March  31, 1993. 
Properties  shown  below  as  suitable/available 
will  be  available  at  that  time.  The  Air  Force 
has  advised  HUD  that  some  properties  may 
be  available  fDr  interim  lease  for  use  to  assist 
the  homeless  prior  to  that  date. 

The  base  covers  approximately  3,800  acres, 
190  Government-owned  buildings  and  448 
residential  buildings  with  800  units  of 
housing  that  have  been  reviewed  by  HUD  for 
suitability  for  use  to  assist  the  homeless.  The 
properties  that  HUD  has  determined  suitable 
and  which  are  available  include  various 
types  of  housing;  office  and  administrative 
buildings;  recreational,  maintenance,  and 
storage  facilities;  and  other  more  specialized 
structures. 

Suitable/Available  Propartias 

Property  Number  199210001 

Type  Facility:  Housing— 448  buildings  with 
a  total  of  800  dwelling  units:  two,  three, 
and  four  bedrooms  single  family  dwellings 
and  duplexes  «vith  attached  carports. 

Property  Number  199210002 

Type  Facility:  Dormitories/Quarters— 13 
buildings;  two  to  three  story  masonry  and 
block  structures. 

Property  Number  199210003 

Type  Facility:  Miscellaneous — 12  buildings; 
one  to  two  story  structures  including  a 
chapel,  theater,  recreation  center,  child 
care  centers,  retail  sales  stores  and  dining 
hall. 

Property  Number  199210005 

Type  Facility:  Office/ Administration— 44 
buildings;  one  to  two  stoiy  modular,  block, 
wood  and  brick  structures. 

Property  Numbers:  199210006-199210007 

Type  Facility:  Recreation — 12  buildings  and 
land  Including  bath  houses,  bowling 
center,  gymnasium,  golf  course  buildings, 
tliree  soccer  fields,  six  tennis  courts,  three 
Softball  fields,  four  youth  ball  fields,  track, 
campground  (golf  course  bldgs.  are 
unavailable—leased  to  local  communityj. 

Property  Number  199210009 

Type  Facility:  Utility  Type  FacUlUes— 36 

buildings;  one  story  structures  including 

warehouses,  shops  and  sheds. 
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Property  Number  199210010 

Type  Facility:  Security— 3  polica  biiildingt; 

cne  story  masonry  structures  including  a 

jail. 
Property  Number  199210011 
Type  Facility:  Storage — 15  buildings;  one 

story  metal,  concrete  and  masonry 

ammunition  storage  structures. 
Property  Numbers:  199210014-199210015 
Type  Facility:  Land — approximately  17  acres 

used  as  a  mobile  home  park  and  1678  acres 

of  forest. 

SuitableAJiiavailable  Properties 

Property  Number  199210004 

Type  Facility.  Six  one-story  medical  support 
building*. 

Property  Number  199210008 

Type  Facih'y:  Golf  courM  and  driving  range. 

Propbrty  Nombe-s:  199210012-199210013 

Type  Facility:  Airfield  and  Related 
Properties — 15  support  buildings  and  land 
including  hangars,  maintenance  shops,  fire 
station,  eight-story  control  tower,  runways, 
taxiways  and  aprons. 

Uasaitable  Properties 

Property  Number  199210016 
Type  Facility:  Small  Arms  Building 
Reason:  Extensive  Deterioration. 

Texas — Carswell  Air  Force  Base 

Carswel}  Air  Force  Base  is  located  in 
Tarrant  County,  Texas  76127.  All  the 
properties  will  be  excess  to  the  needs  of  the 
Air  Force  on  or  about  September  30, 1993. 
Properties  shown  below  as  suitable/available 
will  be  available  at  that  time.  The  Air  Force 
had  advised  HUD  that  some  properties  may 
be  available  for  interim  lease  for  use  to  assist 
the  homeless  prior  to  that  date. 

The  Base  consists  of  approximately  2,308 
acres,  214  Government-owned  buildings  and 
352  residential  buildings  that  have  been 
reviewed  by  HUD  for  suitability  for  use  to 
assist  the  homeless.  The  properties  that  HUD 
has  determined  suitable  and  which  are 
available  include  various  types  of  housing; 
office  and  administrative  buildings; 
recreational,  maintenance,  and  storage 
facilities;  and  other  more  specialized 
structures. 

Smtable/ATiilabie  Propertiea 

Property  Numbers:  1992101 OS-199210122 
Type  Facility:  Housing — 352  military  family 

residences;  1-  and  2-story  wood  frame, 

concrete  and  brick/wood  buildings. 
Property  Number  199210123 
Type  Facility:  Dormitories — 7  buildings;  3- 

and  4-story  concrete  block  dorms. 
Property  Number  199210124 
Type  Facility:  Temporary  Living  Quarters — 

6  buildings:  1-  and  2-story  brick  and  frame 

lodging  fecilities. 
Property  Number:  199210125 
Type  Facility:  Administration  Facilities— 45 

buildings;  1-  to  4-stary  concrete  blocJi. 

brick,  metal  and  wood  structures  including 

education  centers,  child  care,  clinics  and 

admin,  bldgs. 
Property  Number  199210126 
Type  Facility:  Recreational  Padiitiefl— 13 

buildingr,  metal,  ooncrete  bkxk,  brick  and 

wood  structurat  inchidtng  golf  club  equip. 


houses,  bathhouse,  gym,  bowling,  youth 
and  recreation  centers  and  NGO  clubc. 

Property  Number  199210127 

Type  Facility:  Recreation  Areas — 14  areas; 
approximately  172  acres  Including  golf 
course,  riding  stables,  playgrotmd  and 
picnic  area,  camps  and  tennis  courts. 

Property  Number  199210128-199210130 
Type  Facility:  Miscellaneous  Facilities — 80 

buildings;  1  story  metal,  concrete,  block, 

wood,  and  brick  structures  Including 

maintenance  and  storage  bldgs.,  shops, 

warehouses,  sheds  and  a  ctmunissary. 
Property  Number  199210131 
Type  Facility:  Facility  1506—24,000  sq  t(.,  1- 

story  brick  dining  hall. 
Property  Number  199210132 
Type  Facility:  Facility  3000—345,186  sq.  ft., 

5-story  concrete  hospital. 
Property  Number  199210133 
Type  Facility:  Bank/CJwlit  Union— 2 

buildings;  a  1 -story  concrete  bank  and  a  2- 

story  brick  credit  union. 
Property  Number  199210134 
Type  Facility:  Facility  1838—8790  sq.  tt.,  1- 

story  brick  chapel. 
Property  Number  199210135 
Type  Facility:  Facility  1845—0967  sq.  ft.,  1- 

stoiy  brick  theater. 
Property  Number  199210136 
Type  Facility:  Fuel  Stations — 2  buildings;  1- 

story  metal  and  brick/metal  vehicle  fuel 

and  exchange  service  stations. 
Property  Number  199210137 
Type  Facility:  Hazardous  Storage  and 

Igloos— 40  buildings:  4  metal  and  concrete 

block  hazardous  storage  bldgs.  and  36 

concrete  igloo  storage  bldgs. 
Property  Number  199210138 
Type  Facility:  Airport  Related  Areas — 26 

areas;  approximately  205  acres  including 

runways,  aprons,  taxiways  and  pads. 

Suitable/Unavailable  Propertiea 

Property  Number  189120235 
Type  Facility:  #237 

Unsuitable  Propertiea 

Property  Number  189030043-189030218 
Type  Facility:  Kings  Branch  Housing 
Reason:  Extensive  deterioraiion 

Maine — Loring  Air  Force  Base 
Suitable/AvaiUble  Properties 

Buildings 

Bldgs.  1-16 

Family  Housing  Annex,  Loring  Air  Force 

Base 
U.  S.  Route  «1 

Caswell,  MB,  Aroostook,  Zip:  0475O- 
Federal  Register  Notice  Date;  02/05/93 
Property  Numbers:  189010590-189010605 
Status:  Excess 
Comment:  1116  sq.  ft.  each;  1  story  frame 

residence;  no  utilities;  asbestos  and  radon 

tests  pending:  fuel  tanks  removed;  sewage 

line  needs  repair. 

Colorado— Lowry  Air  Force  Base 
Soilable/ATailable  Propertiee 

Land 

NTMU— Partial  Area 
Lowry  Air  Force  Base 


Denver,  CO,  Denver,  Zip:  80230-5000 

Federal  Register  Notice  Date:  02/05/93 

Property  Number  ia90102.<>4 

Status:  Excess 

Location:  West  of  Aspen  Terr,  housing  area 

and  South  of  (AFAPC)  along  the  bese 

boundary 
Comment:  Approximately  20  acres;  sloping 

parts  in  the  area. 

(FR  Doc.  93-2514  Filed  2^4-93;  8:45  am] 
MLLMQ  COM  «21».ai-M 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Application  Notice  Establishing  the 
Closing  Date  for  Transmittal  of 
Applications  Under  the  National 
Earthquake  Hazards  Reduction 
Program  (NEHRP)  for  Hscal  Year  (FY) 
1994 

AGENCY:  U.S.  Geological  Survey. 
ACTION:  Notice. 

SUMMARY:  Applications  are  invited  for 
research  projects  under  the  NEHRP. 

Authonty  for  this  program  is 
contained  in  the  Earthquake  Hazards 
Reduction  Act  of  1977.  Public  Law  95- 
124  (42 U.S.C.  7701,  et seq). 

The  purpose  of  this  program  is  to 
support  research  in  earthquake  hazards 
prediction  to  provide  earth-science  data 
and  information  essential  to  mitigate 
earthquake  damage. 

Apphcations  may  be  submitted  by 
educational  institutions,  private  firms, 
private  foundations,  individuals,  and 
agencies  of  State  and  local  governments. 

The  NEHRP  supports  reseanJi  related 
to  the  following  general  areas  of  interest; 
I.  Understanding  the  earthquake  source: 
Determine  the  physical  properties  and 
mechanical  behavior  of  active  crustal 
fault  zones  and  their  surroundings;  and 
develop  quantitative  models  of  the 
physics  of  earthquake  processes.  11. 
Evaluating  earthquake  potential: 
[Determine  the  geological  and 
geophysical  setting  and  characteristics 
of  seismically  active  regions;  determine 
the  occurrence,  distribution  and  source 
properties  of  earthquakes,  and  relate 
seismicity  to  geologic  structures  and 
tectonic  processes;  determine  the  nature 
and  rates  of  crustal  deformation; 
characterize  the  earthquake  potential  of 
the  United  States  on  a  regional  and 
national  basis;  identify  active  faults, 
define  their  geometry,  and  determine 
the  characteristics  and  dates  of  past 
earthquakes;  conduct  research  to 
facilitate  long-term  probabilistic 
forecasts  of  the  Ukelihood  of  large 
earthquakes  on  active  fault;  c(Hiduct 
intensified  monitoring  experiments  in 
selected  regions  of  hi^  seismic 


Fedaral  Ragiiter  /  Vol.  58,  No.  23  /  Friday.  February  5,  1993  /  Notices 


7241 


potential;  and  develop  and  evaluate 
short-  and  intermediate-term  earthquake 
prediction  methods,  m.  Predicting  the 
effects  of  earthquakes:  Acquire  data 
needed  for  tira  prediction  of  groiind 
shaking,  grouiid  failure,  and  response  of 
engineered  structures;  predict  strong 
ground  shaking  at  local,  regional  and 
national  scales;  predict  ground  failure  at 
local  and  regional  scales;  and  evaluate 
earthquake  risk  and  losses.  IV.  Applying 
and  utilizing  research  results: 
Application  of  research  results; 
transference  of  hazards  and  risk 
information  and  assessment  methods  to 
users.  I 

AD0REME8:  The  program  annoimcement 
is  expected  to  be  available  on  or  about 
February  1, 1993.  You  may  obtain  a 
copy  of  Announcement  7964  by  writing 
to  Mary  Burkett,  U.S.  Geological  Survey, 
Office  of  Procurement  and  Contracts — 
Mail  Stop  205C.  12201  Suimse  Valley 
Drive,  Reston,  Virginia  22092. 
Organizations  that  applied  for  a  FY  1993 
award,  and  organizations  that  requested 
to  be  retained  on  the  mailing  list  since 
the  last  announcement  will  be  mailed  a 
copy  of  Announcement. 

DATES:  Applications  must  be  received 
on  or  before  April  29, 1993. 
FOR  FVMTHER  INFORMATION  CONTACT: 
William  Phelps,  Office  of  Earthquakes, 
Volcanoes,  and  Engineering — U.S. 
Geological  Survey.  Mail  Stc^  905, 12201 
Sunrise  Valley  Drive,  Reston,  Virginia 
22092.  Telephone:  (703)  648-6701. 
Jack  J.  Staaai, 

Assistant  Director  for  Administration. 
(FR  Doc.  93-2792  FUed  2-4-93;  8:45  ara) 
BU.UNa  COOe  431»-41-« 


Bureau  of  Land  Management 
[WO  220-93-4320-03] 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  the  collection  of 
inform^on  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  Bureau's  Qeerance 
Officer  at  the  phone  number  listed 
below.  Comments  and  suggestions  on 
the  proposal  should  be  made  directly  to 
the  Bureau  Clearance  Officer  and  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1004> 
0047),  Washington.  DC  20503. 
Telephone  202-395-7340. 


Title:  Grazing  Application— Preference 
Summary  and  Supplemental 
Information  C^flB  Approval  Number, 
1004-0047 

.Abstract:  The  combined  spplication  is 
submitted  by  individuals  requesting 
recognition  of  changes  from  previous 
named  individuals  for  grazing 
privileges.  It  is  used  to  verify 
qualifications  and  maintain  records 
on  legal  permittees. 

Bureau  Form  Numbers:  4130-la  and 
4130-lb 

Frequency:  On  Occasion 

Description  of  Respondents:  Individuals 
stating  qualifications  for  livestock 
grazing  permits 

Estimated  Completion  Time:  15  minutes 

Annua/  Responses:  3,400 

Annual  Burden  Hours:  850 

Bureau  Clearance  Officer  (Ahemate): 
Gerri  Jenkins  202-653-6105 
Dated:  November  17, 1992. 

Hcnrjr  Noldu, 

Acting  Assistant  Director.  Land  and 

Renewable  Resourtxs. 

|FR  Doc.  93-2677  Filed  2-4-93;  8:45  am) 

StUJNa  CODE  4310-S4-« 

[MT-922-41 10-03;  M  53323] 

Record  of  Decision  for  nnal 
Environmental  Impact  Statement  for 
FIna  Oil  and  Chemical  Co.  Exploratory 
Oil/Gas  Well;  Lewis  and  Clark  Natk)nal 
Forest,  Glacier  County,  MX 

AGENCY:  Bureau  of  Land  Management. 
Department  of  the  Interior. 

ACTION:  Notice  of  availability,  record  of 
decision. 

SUyUARY:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management  (BLM) 
has  issued  a  second  Record  of  Decision 
(RCK3)  dated  January  14. 1993,  that 
approves  that  Application  for  Permit  to 
Drill  (APD)  submitted  by  Fina  Oil  and 
Chemical  Company  on  its  lease  on  the 
Rock  Mountain  Ranger  District,  Lewis 
and  Clark  National  Forest,  Glader 
County,  Montana.  A  decision 
concerning  the  Chevron  APD,  also 
addressed  in  the  Final  Environmental 
Impact  Statement  (FEIS),  will  be  made 
separately. 

On  March  8, 1991,  notice  was 
published  in  Federal  Register  (56  FR 
9935)  that  a  joint  decision,  dated 
February  19,  1991,  was  made  by  the 
Lewis  and  Clark  Forest  Service 
Supervisor  and  the  BLM  Great  Falls 
Resoivce  Area  Manager  to  approve  the 
APD  submitted  by  Fina  Oil  and 
Chemical  Company  on  its  lease  on  the 
Rocky  Mountain  Ranger  District,  Lewis 
and  Clark  National  Forest,  Glacier 
County,  Montana.  The  decision  was 


based  on  the  FEIS  for  Exploratory  Oil 
and  Gas  Wells — Proposed  Oil  and  Gas 
Drilling  near  Badger  Creek  and  H&ll 
Creek. 

That  decision  stated  that  the  BLKTs 
approval  was  only  on  the  Drilling  Plan 
and  Hydrogen  Sulfide  Contingency  Plan 
and  also  stated  that  appeals  on  surface- 
related  issues  must  be  appealed  to  the 
Forest  Service.  The  BLM  subsequently 
received  four  requests  for  State  Director 
Review  of  the  Area  Manager's  decision 
that  claimed  the  BLM  was  responsible 
for  reviewing  surface  effects  on  national 
forest  land.  In  response,  the  Area 
Manager's  decision  vras  rescinded  and 
the  BLM  conducted  further  aaaiytis  and 
an  independ«it  review  of  the  surface- 
related  issues  addressed  in  the  FEIS  to 
determine  if  compliance  with  all 
applicable  laws  had  been  accomplished. 
The  results  of  that  review  have  led  to 
the  issuance  of  this,  a  sectmd  ROD,  by 
the  BLM  Area  Manager.  This  decision, 
with  concurrence  fi-om  Interior's 
assistant  secretary  for  land  and 
minerals,  constitutes  final  agency  action 
for  the  Department  of  the  Interior. 

FOR  FURTHER  MFORUATKNI  CONTACT: 
Richard  Hopkins;  Greet  Falls  Resounoe 
Area  Manager,  812  14th  Street  North, 
Great  Falls,  Montana  59401;  Phone: 
(406)  727-0503.  Copies  of  this  R(X)  ara 
available  upon  request  from  the  Great 
Falls  Resource  Area,  812  14th  Street 
North,  Great  Falls,  Montana  59401. 
Additional  copies  of  the  February  19, 
1991.  joint  ROD  and  the  associated  FEIS 
are  available  for  viewing  at  several 
Forest  Service  and  BLM  offices  in 
Montana.  Please  contact  the  Lewis  and 
Clark  National  Forest  P.O.  Box  869, 
Great  Falls,  MT  59403,  for  a  complete 
list  of  viewing  locations. 

SUPPUUIBITARY  MFOAMATION:  The 
decision  allows  Fina  to  build 
approximately  4.5  miles  of  access  road 
on  National  Forest  Land  to  drill  a  single 
exploratory  well  to  determine  if  geologic 
structures  contain  oil  and/or  natiual  gas. 
If  the  well  is  try,  the  access  road  and 
well  pad  will  be  reclaimed.  Should  the 
well  encounter  commercial  quantities  of 
oil  and/or  gas,  additional  environmental 
analysis  will  be  conducted.  The 
approval  of  the  Surface  Use  and 
Operating  Plan  includes  a  strict  set  of 
mitigation  measures  that  will  minimize 
the  impacts  of  the  project  on  other 
surface  resouirces  and  Forest  users. 

Dated:  January  21, 1993. 
Robert  H.  Lavvtou, 
State  Director. 

(FR  Doc.  93-2064  Filed  2-4-93;  8:45  am) 
BNJJNQ  OOOC  4I1S-CNMI 
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[WY-030-«»-4l11-1f] 

Availability  of  FInai  Environmantai 
Impact  Statement;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability  of  the 
Final  Environmental  Impact  Statement 
on  the  MetFuel  Hanna  Basin  Coalbed 
Methane  Pro)ect  in  central  Carbon 
County,  Wyoming. 

SUMMARY:  This  Final  Environmental 
Impact  Statement  assesses  the 

environmental  consequences  of  a 
methane  gas  development  project  in  the 
Hanna  Basin  of  northeast  central  Carbon 
County,  approximately  7  miles  north  of 
Hanna,  Wyoming.  The  proposed  project 
entails  the  drilling,  testing,  operation, 
abandonment,  and  reclamation  of  a 
coalbed  methane  gas  production 
operation  in  the  Hanna  Basin  by 
MetFuels,  Inc. 

DATES:  The  public  comment  period  will 
begin  on  or  about  February  12, 1993, 
and  will  end  on  or  about  March  15, 
1993.  To  ensure  that  comments  will  be 
considered  in  the  Record  of  Decision, 
they  should  be  received  no  later  than 
close  of  business,  March  15, 1993  at  the 
address  listed  below. 

ADDRESSES:  Comments  or  concerns 
should  be  addressed  to  Area  Manager, 
Great  Divide  Resource  Area,  Bureau  of 
Land  Management,  P.O.  Box  670, 
Rawlins,  Wyoming  82301. 

FOR  FURTHER  MFORMATION  CONTACT: 

Bob  Tigner,  Rawlins  District  Office 
(phone  307-324-7171),  or  contact  the 
address  listed  above. 

SUPPLEMENTARY  MFORMATKM:  The 

proposed  project  addressed  in  this  FEIS 
involves  the  drilling  and  development 
of  a  maximum  of  123  coalbed  methane 
wells  on  a  160-acTe  spacing  within  the 
project  area.  The  proposed  project 
would  disturb  approximately  1.021 
acres  on  or  adjacent  to  the  28,044-acre 
project  area  from  the  construction  of 
pipelines,  well  pads,  roads,  powerlines, 
and  compressor  stations.  It  is 
anticipated  that  full  field  development 
would  require  several  years,  with 
approximately  32  wells  being  drilled  in 
1993  and  the  remainder  drilled  in  1994, 
1995,  and  1996. 

Dated:  January  28, 1993. 
Say  Bnibakar, 
State  Dinctor. 

(FR  Doc  93-2718  Filed  2-4-93;  8:45  am] 
■UMQ  COK  431»-I>-M 


[ID-«42-0»~4730-02] 

niing  Of  Plata  of  Survey;  Idalto 

The  plat  of  siirvey  of  the  following 
described  land  was  officially  filed  in  the 
Idaho  State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective  9 
a.m.,  January  26, 1903. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  east 
boundary,  and  siibdivisional  lines,  the 
subdivision  of  certain  sections,  and  the 
survey  of  Tracts  37  and  38,  Township  5 
South,  Range  6  East,  Boise  Meridian, 
Idaho,  Group  No.  835,  was  accepted 
January  20, 1993. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management. 

All  inquiries  concerning  the  survey  of 
the  above-described  land  must  be  sent 
to  the  Chief,  Branch  of  Cadastral  Survey, 
Idaho  State  Office,  Bureau  of  Lafid 
Management,  3380  Americana  Terrace, 
Boise,  Idaho,  83706. 

Dated:  January  26. 1993. 
Duane  E.  Okoi. 

Chief  Cadastral  Surveyor  for  Idaho. 
|FR  Doc  93-2716  Filed  2-4-93;  8:45  ami 
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PD-942-03-473&-02] 

Rling  of  Plata  of  Survey;  Idaho 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective  9 
a.m.,  January  26, 1993. 

The  supplemental  plat  prepared  to 
show  the  subdivision  of  original  Lot  2 
in  section  19,  Township  45  North, 
Range  4  East,  Boise  Meridian,  Idaho, 
was  accepted  January  20, 1993. 

This  plat  was  prepared  to  meet  certain 
administrative  needs  of  the  Bureau  of 
Land  Management. 

All  inquiries  concerning  the  survey  of 
the  above-described  land  must  be  sent 
to  the  Chief,  Branch  of  Cadastral  Survey, 
Idaho  State  Office,  Bureau  of  Land 
Management,  3380  Americana  Terrace, 
Boise.  Idaho  83706. 

Dated:  January  26, 1993. 
Duane  E.  Olaen, 

Chief  Cadastral  Surveyor  for  Idaho. 
IFR  Doc  93-2717  Filed  2-4-93;  8:45  am] 

■ajJNO  CODE  4310-Qa-M 


Bureau  of  Raciamatlon 

Impiamantatlon  of  Section  3409  of  the 
Central  Valley  Project  Improvement 
Act,  THIa  34  of  Public  Law  102-675 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACnON:  Notice  of  intent  to  prepare  a 
programmatic  enviroiunental  impact 
statement  and  notice  of  scoping 
meetings. 

SUMMARY:  Pursuant  to  section  3409  of 
the  Central  Valley  Project  Improvement 
Act  (Act)  and  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  as  amended,  the  Bureau  of 
Reclamation  (Reclamation)  proposes  to 
prepare  a  programmatic  environmental 
impact  statement  (EIS)  to  analyze  the 
direct  and  indirect  impacts  and  benefits 
of  implementing  this  Act,  including  all 
fish,  wildlife,  and  habitat  restoration 
actions  and  the  potential  renewal  of  all 
existing  Central  Valley  Project  (CVP) 
water  contracts. 

It  is  anticipated  that  the  "No  Action" 
alternative  in  the  EIS  will  reflect  the 
administration  of  the  CVP  in  accordance 
with  Federal  Reclamation  law  in  effect 
prior  to  enactment  of  the  Act  on  October 
30, 1992.  In  addition,  it  is  envisioned 
that  there  will  be  a  reasonable  range  of 
action  alternatives  which  reflect 
implementation  of  all  provisions  of  the 
Act. 

DATES  AND  ADDRESSES:  Reclamation  will 
seek  public  input  on  alternatives, 
concerns,  and  issues  to  be  addressed  in 
the  EIS  through  a  series  of  scoping 
meetings.  The  schedule  and  locations  of 
the  scoping  meetings  are  as  follows: 

March  22, 1993, 1-4:30  p.m., 

Sacramento  Inn-Comstock  I  &  n,  1401 

Arden  Way,  Sacramento,  California 

95815. 
March  23, 1993,  6-9:30  p.m..  Red 

Lion — Redding  Sierra  Room,  1830 

Hilltop  Drive,  Redding,  California 

96002. 
March  24, 1993, 1-4:30  p.m..  Franco's, 

610  S.  Tehama,  Willows,  California 

95988. 
March  25, 1993,  6-9:30  p.m.,  Sheraton 

Smugglers  Inn — Crystal  Room  I  &  II. 

3737  North  Blackstone,  Fresno, 

CaUfomia  93720. 
March  26,  1993, 1-4:30  p.m..  Holiday 

Inn — ^Ponce  de  Leon  Room,  13070  S. 

Highway  33  &  1-5,  Santa  Nella. 

California  95322. 
March  30, 1993, 1-4:30  p.m.,  Biubank 

Hihon,  2500  Hollywood  Way, 

Burbank,  CaUfomia  91505. 
March  31, 1993, 6-9:30  p.m.,  Kona  Kai 

Resort,  1551  Shelter  Island  Drive,  San 

Diegn,  Cahfomia  92106. 
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April  1, 1993. 6-9:30  p.m.,  Westin 
Hotel,  5101  Great  American  Parkway, 
Santa  Clara,  California  95054. 
FOR  FURTHER  MFOmiATION  CONTACT: 
Mr.  Kirk  Rodgers,  Manager,  Office  of 
Water  Policy  and  Allocation.  Bureau  of 
Reclamation  (Code:  MP-180),  Federal 
Building.  2800  Cottage  Way, 
Sacramento,  CA  95825;  telephone:  (916) 
978-4981. 

SUPPLEMENTARY  INFORMATION:  The  draft 
programmatic  EIS  will  focus  on  the 
impacts  and  benefits  common  to  all 
methods  of  implementing  the  provisions 
of  the  Act.  It  will  contain  a  general 
analysis  of  the  physical,  biological, 
social,  and  economic  impacts  arising 
bom  the  implementation  of  the  Act.  In 
addition,  it  will  address  the  ciunulative 
impacts  of  imfriementation  of  the  Act  as 
a  whole  and  in  conjunction  with  other 
relevant  past,  present,  and  reasonably 
foreseeable  actions.  A  proposed 
approach  for  this  analysis  is  being 
developed  and  will  be  available  to 
individuals  before  public  meetings  are 
held  by  calling  the  contact  shown 
above. 

The  programmatic  EIS  is  intended  to 
serve  as  an  analytical  overview 
document  that  will  precede  the 
completion  of  subsequent  NEPA 
documents  (environmental  impact 
statements  or  assessments)  on  specific 
activities  or  groups  of  activities 
addressed  in  the  Act,  including  the 
renewal  of  existing  CVP  water  service 
contracts.  When  a  specific  method  of 
implementing  an  activity  or  activities 
specified  in  the  Act  is  proposed,  a 
subsequent  NEPA  document  will  be 
prepared  which  addresses  the  specific 
physical,  biological,  social,  and 
economic  impacts  arising  from  that 
method  of  implementing  the  activity.  In 
addition,  the  subsequent  NEPA 
documents  will  present  a  summary  of 
the  issues  addressed  in  the 
programmatic  EIS  and,  as  appropriate, 
incorporate  by  reference  the  analyses 
presented  in  the  programmatic  EIS. 

Reclamation  envisions  the 
preparation  of  separate  site-specific 
NEPA  documents  relating  to  the 
renewal  of  existing  CVP  water  service 
contracts  in  each  of  the  units  of  the 
CVP.  It  is  expected  that  the  preparation 
of  these  documents  will  be  initiated 
prior  to  completion  of  the  programmatic 
EIS. 

The  Act  includes  a  wide  range  of 
environmental  improvements  and 
measures.  Several  of  the  major 
provisions  which  are  intended  to  benefit 
the  environment  include: 

(1)  Expanding  purposes  of  the  CVP  to 
include  fish  and  wildHfe  mitigation, 
protection,  and  restoration; 


(2)  Establishing  a  restoration  fund  to 
cover  a  portion  of  the  costs  of  fish, 
wildlife,  and  habitat  restoration 
programs  and  projects; 

(3)  Requiring  the  increase  of 
anadromous  fish  populations  in  Central 
Valley  streams  except  for  the  San 
Joaquin  River  between  Friant  Dam  and 
the  Mendota  Pool; 

(4)  Dedicating,  on  an  annual  basis, 
800,000  acre-feet  of  CVP  water  to  fish, 
wildlife,  and  habitat  restoration; 

(5)  Requiring  the  development  and 
implementation  of  a  comprehensive 
plan  to  address  fish,  wildlife,  and 
habitat  concerns  on  the  San  Joaquin 
River; 

(6)  Promoting  water  conservation  and 
water  conservation  projects; 

(7)  Acouiring  land  and  associated 
water  rights  from  CVP  contractors; 

(8)  Developing  a  plan  to  increase  the 
yield  of  the  CVP; 

(9)  Directing  the  Secretary  to  provide 
firm  water  supplies  to  certain  wetlands 
in  the  Central  Valley;  and 

(10)  Directing  that  CVP  power  used 
for  fish  and  wildlife  purposes  be,  in 
certain  situations,  repaid  at  the  lowest 
price  paid  by  CVP  contractors. 

Major  provisions  of  the  Act  which  are 
related  to  water  service  contracts 
include: 

(1)  Requiring  the  fulfillment  of 
specific  conditions  before  entering  into 
new  or  renewed  water  service  contracts; 

(2)  Establishing  limitations  on  the 
duration  of  long-term  water  contracts; 

(3)  Authorizing  CVP  contracton  to 
transfer  their  water,  subject  to  certain 
conditions,  to  other  users; 

(4)  Requiring  CVP  contractore  to 
install  water  measuring  equipment; 

(5)  Establishing  a  tiered  pricing 
system  for  CVP  water  subject  to 
contracts  longer  than  3  years; 

(6)  Contracting  with  a  variety  of 
entities  to  store  and  deliver  CVP  and 
non-CVP  water  for  all  beneficial  uses; 
and 

(7)  Authorization  for  CVP  contractors 
to  use  project  facilities  to  bank  water. 

Dated:  January  29, 1993. 
Joe  D.  Hall. 

Deputy  Commissioner. 

[PR  Doc.  93-2731  Filed  2-4-93;  8:45  am] 
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River  Maintenance  Program  for  the  Rio 
Grande-Velarde  to  Caballo  Dam,  Rk) 
Grande  and  iMiddle  Rio  Grande 
Projecta,  NIM 

AGENCY:  Bureau  of  Reclamation. 
Interior. 

ACTION:  Notice  of  public  hearing  on  the 
draft  supplement  to  the  final 


environmental  impact  ttatement 
(DSFEIS)  DES-93-02. 


r:  Purauant  to  sectian  102(2)(q 
of  the  National  Environmental  Policy 
Act  of  1969.  as  amended,  the  Bureau  of 
Reclamation  (Reclamation)  has  prepared 
a  draft  supplement  to  the  1977  nnal 
environmental  impact  statement 
(DSFEIS)  on  a  reformulated  river 
maintenance  program  within  the  Rio 
&ande  floodway.  The  DSFEIS  PES- 
93-02)  was  made  available  to  the  public 
on  January  8. 1993.  Public  hearings  will 
be  held  to  receive  comments  from 
interested  organizations  and  individuals 
on  the  environmental  impacts  of  the 
project. 

DATES:  The  public  hearings  are 
scheduled  for  March  9, 1993,  at  7  p.m., 
in  Espanola,  New  Mexico;  March  10, 
1993,  at  2  p.m.,  in  Albuquerque,  New 
Mexico;  and  MutJi  11, 1993,  at  6  p.m., 
in  Socorro,  New  Mexico. 
ADDRESSES:  The  hearings  will  be  held  at 
the  following  locations: 
March  9-^spafiola  NM-^ark  Inn,  920 

North  Rivereide  Drive,  North  Highway 

68,  EspaAola  NM  87532. 
March  10 — Albuquerque  NM — Hyatt 

Regency  Hotel,  330  Tijeras  Avenue 

NW.,  Albuquerque  NM  87102. 
March  11 — Socorro  NM— Macy  Center, 

New  Mexico  Tech  Univereity,  Socorro 

NM  87801. 

Addresses  for  Comments,  Requests  to 
Testify,  and  Further  Information 

Projects  Manager,  Bureau  of 
Reclamation,  Albuquerque  Projects 
Office,  505  Marquette  NW.,  Suite 
1313,  Albuquerque,  New  Mexico 
87102-2162;  telephone:  (505)  766- 
3381. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  E.  Burleigh  (Activity  Manager, 
Albuquerque  Projects  Office);  telephone: 
(505)  766-2518. 
SUPPLEMENTARY  INFORMATKM: 
Organizations  and  individuals  v^shing 
to  present  statements  at  the  hearing 
should  contact  the  Bureau  of 
Reclamation,  Albuquerque  Projects 
Office,  at  the  above  address,  to 
announce  their  intention  to  participate. 
Requests  for  scheduled  presentations 
will  be  accepted  through  4  p.m.  on 
March  5, 1993. 

Oral  comments  at  the  hearing  will  be 
limited  to  10  minutes.  The  hearing 
officer  may  allow  any  speaker  to 
provide  additional  oral  comments  after 
all  pereons  wishing  to  comment  have 
been  beard.  Whenever  possible, 
speakers  will  be  schedule  according  to 
the  time  preference  mentioned  in  their 
letter  or  telephone  requests.  Speakera 
not  present  when  called  will  lose  their 
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privilege  in  the  scheduled  order  end 
will  be  recalled  at  the  end  of  the 
scheduled  spealcer*. 

Written  comments  from  those  imable 
to  attend  or  those  wishing  to 
supplement  their  oral  presentations  at 
the  bearing  shoiild  be  received  by 
Reclamation's  Albuquerque  Pro)ects 
Office  at  the  above  addrMS  by  March  IS. 
1993.  for  inclusion  in  the  hearing 
rectvd. 

Dated:  Januaiy  29. 1993. 
|MD.HaIl. 

Deputy  Commissioner. 

{FR  Doc  93-2734  FUad  2-«-«3;  8:45  am) 


Copies  of  the  FEIS  are  available  at  the 

{tark  headquarters  and  at  Ubraries 
ocated  in  the  park's  vicinity.  Copies 
also  are  available  for  inspec^on  at  the 
following  address:  Western  Regional 
Office.  National  Park  Service,  Division 
of  Planning.  Grants  and  Environmental 
Quality*  600  Harrison  St  suite  600.  San 
Francisco.  CA  94107-1372. 

Dated:  January  11, 1993. 
LawtoAUMrt. 
Acting  Regional  Director. 
(FR  Doc.  93-282S  Filed  2-4-93;  8:45  ami 
aauNQ  coca  oio-i»-M 


Netionai  Part  Service 

Lakeehor*  Road  Reconstruction,  Lake 
Mead  National  Recreetion  Area;  Notice 
of  Avattability  of  Final  Environmental 
Impact  Statement 

StIMMARY:  In  accordance  with  section 
102(2)(Q  of  the  National  Environmental 
Policy  Act  of  1969,  Public  Law  91-190. 
the  National  Park  Service  has  prepared 
a  Final  Environmental  Impact  Statement 
(FEIS)  on  the  proposed  improvement  of 
Lake^ore  Road.  Lake  Mead  National 
Recreation  Area.  Clark  Coxmty.  Nevada. 

The  Draft  Environmental  impact 
Statement  (DEIS)  for  this  project  was 
circulated  for  public  review  between 
November  29. 1991  and  January  30. 
1992  (56  FR  61047).  Both  the  FEIS  and 
DEIS  describe  and  evaluate  three 
alternatives.  Alternative  A.  no  action, 
would  make  no  improvements  to  the 
roadway  except  for  routine 
maintenance.  Alternative  B.  the 
proposal,  would  rehabilitate  8.8  miles  of 
the  existing  road,  relocate  a  4.3-mile 
middle  segment  of  the  road  closer  to  the 
lakeshore,  construct  six  additional  lake 
access  roads  and  overlooks,  redesign/ 
channelize  intersections  and  provide 
bicycle/ pedestrian  paths.  Alternative  C 
would  also  provide  for  rehabilitation  of 
8.8  miles  of  existing  road,  but  would 
reconstruct  a  3.6-mile  section  of  the 
middle  segment  on  the  existing 
alignment.  It  would  also  provide  for  one 
additional  lake  access  road  and 
overlook,  and  similar  to  Alternative  B, 
provide  for  redesign  and  channelization 
of  intersections  and  for  bicycle/ 
pedestrian  paths. 

The  30  day  no  action  period  on  the 
FEIS  will  end  March  15, 1993.  Requests 
for  additional  information  and/or  copies 
of  the  FEIS  should  be  directed  to: 
Superintendent,  Lake  Mead  National 
Recreation  Area.  601  Nevada  Highway, 
Boulder  City,  Nevada  89005,  telephone 
number  (702)  293-8920. 


Dated:  January  28. 1993. 
{•haE-OMk, 

Regional  Director.  Southwest  Region. 
IFR  Doc  93-2828  Filed  2-4-93:  8:45  am] 
MUJNQ  COM  4S10-fe-ll 


Delta  Region  Preservation 
Cominiaalon;  Notice  of  Meeting 

Notice  is  hereby  eiven  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Delta  Region 
Preservation  Commission  will  be  held  at 
7  p.m..  on  Wednesday,  March  3. 1993. 
at  the  Ducros  Museum,  1345  Bayou 
Road,  St.  Bernard,  Louisiana. 

The  Delta  Region  Preservation 
Commission  was  established  pursuant 
to  section  907  of  Public  Law  95-625  (16 
U.S.C  230f).  as  amended,  to  advise  the 
Secretary  of  the  Interior  in  the  selection 
of  sites  for  inclusion  in  Jean  Lafitte 
National  Historical  Park  and  Preserve, 
and  in  the  implementation  and 
development  of  a  general  management 
plan  and  of  a  comprehensive 
interpretive  program  of  the  natural, 
historic,  and  cultural  resources  of  the 
Region. 

The  matters  to  be  discussed  at  this 
meeting  include: 
— 1993  programs  and  activities 
— General  Management  Plan  update 
— New  facilities 
— Old  Business 
— New  Business 

The  meeting  will  be  open  to  the 
public.  However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited,  and  persons  will  be 
accommodated  on  a  first-come-first- 
served  basis.  Any  member  of  the  public 
may  file  a  written  statement  concerning 
the  matters  to  be  discussed  with  the 
Superintendent.  Jean  Lafitte  National 
Historical  Park  and  Preserve. 

Persons  wishing  further  information 
concerning  this  meeting,  or  who  wish  to 
submit  written  statements  may  contact 
Robert  Belous.  Superintendent.  Jean 
Lafitte  National  Historical  Park  and 
Preserve.  U.S.  Customs  House.  423 
Canal  Street,  room  210.  New  Orleans, 
Louisiana  70130-2341,  Telephone  504/ 
589-3882.  Minutes  of  the  meeting  will 
be  available  for  public  inspection  four 
weeks  after  the  meeting  at  the  office  of 
Jean  Lafitte  National  Historical  Park  and 
Preserve. 


Advisory  Commission  of  the  San 
Frandaco  Maritima  National  Historical 
Parit 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Advisory 
Commission  of  the  San  Francisco 
Maritime  National  Historical  Park  wrill 
be  held  from  10:15  a.m.  to  12  noon  and 
1  p.m.  to  4  p.m.  (PST)  on  Thursday, 
February  18, 1993  in  Building  f 
(Firebouse).  Fort  Mason,  San  Francisco, 
California.  The  Advisory  Commission 
was  established  for  a  period  of  ten  years 
by  Public  Law  100-348  to  provide 
advice  on  the  management  and 
development  of  the  park. 

The  main  agenda  item  at  this  public 
meeting  will  be  a  complete  report  on  the 
Park  finances.  The  Western  Regional 
Office,  National  Maritime  Museum 
Association,  Associates  of  the  National 
Maritime  Museum  Library,  and  Golden 
Gate  National  Park  Association  will 
explain  their  respective  roles  in 
providing  assistance  and  funding  to  the 
San  Francisco  Maritime  National 
Historical  Park. 

The  meeting  is  open  to  the  public  It 
will  be  recorded  for  documentation  and 
transcribed  for  dissemination.  Minutes 
of  the  meeting  will  be  available  to  the 
public  after  approval  by  the 
Commission.  Upon  approval,  a 
transcript  will  be  available  by 
contacting  the  Superintendent.  San 
Francisco  Maritime  National  Historical 
Park,  Fort  Mason,  Building  E,  Second 
Floor,  San  Francisco,  California  94123. 

Dated:  January  26. 1993. 
B.J.GfiflBii. 

Acting  Regional  Director,  Western  Region 

Agenda  for  the  Fdiruary  18. 1993  Meeting 

Executive  Session — Fort  Mason,  Building  P 
(Firehousej  9 a.m.-lO am. 

9  a.m. — Introductory  remarks  from  the  Chair 
Remarks  from  the  Superintendent 
Discussion  of  Coals  from  November  19. 

1992  meeting 
9:30  a.m.— Committee  Reports 

10  a.m. — Break 

Public  Meeting— Fort  Mason,  Building  F 
(Firehousej  10:15  a.m.-4  p.m. 

10:15  a.m.— Welcome — Superintendent, 

William  G.  Thomas 
Opening  Remaris — Qiainr.an.  Patrick 

Flanagan 
Old  Business 
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Approval  of  Minutet 
10:45  a.m.^leport  on  Park  Finances 
National  Park  Service  Funding  Sources, 
Patricia  Neubacher,  Budget  Officer, 
Western  Regional  Office 
Public  questions  and  conunents 
12  p.m. — Lunch 

1  p.m. — New  Business 

Report  on  San  Fraodsco  Maritime  NHP 

Park  Finances 
Budget  Needs 
William  G.  Thomas,  Superintendent  SAFR. 

Jeanne  Haugh,  Administrative  Officer 

SAFR 
PubUc  Questions  and  Comments 

2  p.m. — Park  Support  Groups 

— ^National  Mwitime  Museum  Association, 
Joseph  Hoeghteling,  President,  Kathy 
Lohan.  Executive  Director 
— ^Associates  of  the  National  Maritime 
Museum  Library,  Graydon  S.  Staring, 
President 
—Golden  Gate  National  Park  Association, 

Greg  Moore,  Executive  Director 
Public  questions  and  comments. 
3:30  p.m. — Goals  for  next  meeting 
Commission  questions  and  comments. 
PubUc  questions  and  conunents. 
4  p.m.— Adjournment 
[FR  Doc.  93-2827  Filed  2-4-93;  8:45  am] 

BNJJNQ  CODE  4310-70-H 


Mining  Plan  of  Operation;  WrangeU-St 
Eliaa  National  Park  and  Preaerve 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  availability. 

SUMMARY:  Notice  is  hereby  given  that 
pursuant  to  the  provisions  of  section  2 
of  the  Act  of  September  28, 1976, 16 
U.S.C.  1901  et  seq.,  and  in  accordance 
with  the  provisions  of  §  9.17  of  36  CFR 
9A,  James  Moody  has  filed  a 
supplement  to  his  currently  approved 
plan  of  operations  for  Bonanza  Nos.  4 
through  6  located  within  Wrangell-St. 
Elias  National  Park  and  Preserve.  This 
supplement  proposes  that  Bonanza  Nos. 
2  and  3  placer  claims  be  included 
within  the  approved  plan  of  operations. 
If  approved,  the  revised  plan  of 
operations  will  expire  at  the  end  of  the 
1993  mining  season. 

ADDRESSES:  This  supplemental  plan  of 
operations  is  available  for  inspection 
during  normal  business  hours  at  the 
following  locations: 

Alaska  Regional  Office — Minerals 
Management  Division,  National  Park 
Service,  2525  Gambell  Street, 
Anchorage,  Alaska  99503-2892 

Superijitendent,  Wrangell-St.  Elias 
National  Park  and  Preserve,  P.O.  Box 
29,  Glennallen,  Alaska  99588 

FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  Sharrock  of  the  National  Park 
Service,  Minerals  Management  Division 


at  the  address  given  above;  telephone 
(907) 257-2626. 

John  M.  Morehead, 

Regional  Director. 

(FR  Doc.  93-2828  Filed  2-4-«3;  8:45  am) 

BIUJNO  COOC  431»-7»-H 


INTERNATIONAL  TRADE 
COMMISSION 

[Inveatigatlon  No.  731-TA-469  (RwMnd)] 

Certain  High-Information  Contant  Flat 
Panal  Diaplaya  and  Subaaaambilaa 
Tttaraof  from  Japan;  Ramand 
Proceeding 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  the  U.S.  Court  of 
International  Trade  (CIT)  has  remanded 
to  the  Commission  its  affirmative  final 
determination  in  the  above-captioned 
investigation.  Written  briefs  concerning 
those  issues  that  are  the  subject  of  the 
remand  may  be  submitted  by  persons 
who  were  parties  to  the  Commission's 
investigation  in  Certain  High- 
Information  Content  Flat  Panel  Displays 
and  Subassemblies  Thereof  from  Japan, 
Inv.  No.  731-TA-469  (Final),  to  the 
Commission  no  later  than  Friday, 
February  12, 1993.  The  deadline  for  the 
Commission  to  report  its  remand 
determination  to  tiie  CIT  is  March  1, 
1993. 

ADDRESSES:  Briefe  should  be  addressed 
to  Paul  R.  Bardos,  Acting  Secretary,  and 
sent  to  the  U.S.  International  Trade 
Commission,  500  E  Street  SW.,  room 
112,  Washington,  DC  20436. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  R.  Bardos,  U.S.  International  Trade 
Commission,  telephone  202-205-2000. 
Hearing-impaired  persons  are  advised 
that  information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  issued  an  affirmative 
determination  in  the  above-captioned 
investigation  on  August  26, 1991.  On 
December  29, 1992,  the  OT  issued  a 
decision  remanding  that  determination. 
The  QT  directed  the  Commission  to 
make  two  separate  determinations 
corresponding  to  the  two  classes  or 
kinds  of  imported  merchandise  found 
by  Commerce  to  be  dumped,  i.e.,  active 
matrix  liquid  crystal  high-information 
content  flat  panel  displays  and 
electroluminescent  high-information 
content  flat  panel  displays. 


On  January  15. 1993,  respondents 
Apple  Computer,  Inc.,  COMPAQ 
Computer  Corp.,  and  IBM  Corp.  filed  a 
request  for  permission  to  file  hrieit 
before  the  Commission  makes  its 
remand  determination.  Among  the 
reasons  provided  by  the  requesting 
parties  for  their  request  was  the 
statement  that  they  wished  to  discuss 
the  effect  of  certain  scope 
determinations  issued  by  the 
Department  of  Commerce  on  the 
Commission's  remand  determinatioo. 
Petitioners  ttie  Advanced  Display 
Manufacturers  of  Amoica  filed  on 
January  21, 1993,  an  opposition  to 
respondents'  request.  On  January  22, 
1993,  certain  Japanese  respondents 
joined  in  the  request  for  permission  to 
file  brieb.  On  January  26, 1093, 
respondent  Tandy  Corp.  also  joined  in 
the  request. 

Persons  who  were  parties  to  the 
original  Commission  final  investigation, 
and  only  such  persons,  may  file  briefe 
in  this  remand  proceeding  no  later  than 
Friday,  February  12, 1993.  Any  such 
briefs  should  be  filed  in  accordance 
with  Commission  rule  201.8, 19  CFR 
201.8,  and  may  not  exceed  twenty  (20) 
double-spaced,  typewritten  pages.  Only 
two  (2)  such  briefs  will  be  accepted:  (1) 
one  brief  from  parties  in  support  of  the 
imposition  of  antidumping  duties,  and 

(2)  one  brief  bom  parties  in  opposition 
to  the  imposition  of  antidumping  duties. 
Briefs  must  be  accompanied  by  a 
certificate  of  service  indicating  that 
copies  of  the  briefs  were  served  on  all 
parties  of  record  in  accordance  with 
Commission  rule  201.16(b),  19  CFR 
201.16(b).  If  a  brief  contains  business 
proprietary  information,  the  business 
proprietary  version  should  be  served  on 
all  parties  subject  to  the  judicial 
protective  order  issued  by  the  CIT,  and 

a  public  version  with  all  business 
proprietary  information  deleted  should 
be  served  on  all  other  parties. 

Briefs  may  address  (1)  the  issues 
raised  by  the  OT  remand  order,  (2) 
whether  the  Commission  can  and 
should  reopen  the  record  to  include 
Commerce's  scope  determinations,  and 

(3)  what  impact,  if  any,  Commerce's 
scope  determinations  should  have  on 
the  Commission's  remand 
determination.  Briefs  may  not  address 
other  aspects  of  the  Commission's  final 
determination,  and  may  not  include 
information  not  contained  in  the 
administrative  record  compiled  in  the 
original  investigation,  other  than 
information  concerning  Commerce's 
scope  determinations. 

By  order  of  the  Commission. 
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Issued:  February  1, 1993. 
Paul  R.  Bardoa, 
Acting  Secretary. 

(PR  Doc  93-2758  Filed  2-4-93;  8:45  am] 
MUMOCOOC' 


(InvMtigMlon  No.  337-TA-a42] 

Certain  Circuit  Board  Taatara; 
Commission  Determination  To 
Designate  Temporary  Relief 
Proceedinga  Mora  Complicated; 
Setting  of  Admlnlatrative  Deadline 

AGENCY:  U.S.  International  Trade 

Commission. 

ACnON:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to 
designate  the  temporary  relief 
proceedings  in  the  above-captioned 
investigation  "more  complicated," 
thereby  extending  the  statutory  deadline 
for  determining  whether  to  issue 
temporary  relief  by  60  days,  i.e.,  until 
April  1, 1993.  The  Commission  has  set 
an  administrative  deadline  of  March  10, 
1993.  for  issuing  its  determination  on 
temporary  relief  under  19  U.S.C. 
1337(e).  The  Commission  has 
determined  to  declare  the  temporary 
relief  phase  of  this  investigation  more 
complicated  because  the  presiding 
administrative  law  judge's  initial 
determination  (ID)  on  temporary  relief 
contains  insufficient  factual  findings  to 
support  a  denial  of  reUef  under  Pretty 
Punch  Sboppettes  Inc.  v.  Hauk,  844 
F.2d  782  (Fed.  Qr.  1988).  Moreover,  the 
ID  contains  incomplete  and/or 
erroneous  legal  analyses  to  support 
several  of  its  legal  conclusions.  In  view 
of  these  deficiencies,  the  ID  presents 
complex  issues  for  review. 
Consequently,  the  Commission  requires 
more  time  to  supplement  the  ID's 
factual  findings  and  to  provide  complete 
legal  analysis  of  the  issues  presented. 
AOCMESSES:  Copies  of  the 
nonconfidential  version  of  the  presiding 
administrative  law  judge's  ID  denying 
temporary  relief  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are  or 
will  be  available  for  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street.  SW.,  Washington,  DC  20436. 
telephone  202-205-2000. 
FOR  FURTHER  INFORMA'PON  CONTACT:  Jean 
Jackson,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street.  SW., 
Washington,  DC  20436,  telephone  202- 
205-3104.  Hearing  impaired  individuals 


are  advised  that  information  on  this 
matter  can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPt.EMENTARY  INFORMATION:  On 

September  25, 1992,  Integri-Test.  Corp. 
(Integri-Test)  filed  a  complaint  and  a 
motion  for  temporary  relief  with  the 
Commission  alleging  violations  of 
section  337  of  the  Tariff  Act  of  1930  in 
the  importation  and  sale  of  certain 
circuit  board  testers  allegedly  covered 
by  certain  claims  of  Integri-Test's  U.S. 
Letters  Patent  4,565,966.  The  notice  of 
investigation  instituting  an  investigation 
on  the  basis  of  Integri-Test's  complaint 
was  published  in  the  Federal  Register 
on  November  2, 1992.  57  FR  49490. 
Bath  Scientific  Ltd.  of  the  United 
Kingdom  and  BSL  North  America  of 
Massachusetts  were  named  as 
respondents.  Pursuant  to  Commission 
interim  rule  210.24(e)(8)  (19  CFR 
210.24(e)(8)),  the  Commission  also 
provisionally  accepted  Integri-Test's 
motion  for  temporary  relief. 

The  presiding  administrative  law 
judge  held  an  evidentiary  hearing  on 
temporary  relief  from  December  7-11, 
1992.  On  January  4, 1993,  all  parties 
filed  written  submissions  on  the  issues 
of  remedy,  the  public  interest,  and 
respondents'  bond,  as  provided  for  in 
Commission  interim  rule 
210.24(e)(18)(ii)  (19  CFR 
210.24(e)(18)(ii)).  On  January  11, 1993, 
the  administrative  law  judge  issued  an 
ID  denying  complainant's  motion  for 
temporary  relief.  On  January  19. 1993, 
the  parties  filed  written  comments 
concerning  the  ID.  The  deadline  for 
filing  of  reply  comments  was  extended 
by  the  Chairman  until  January  25, 1993. 
All  parties  filed  reply  comments,  but  no 
government  agency  comments  were 
filed. 

This  action  is  taken  under  authority  of 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1337)  and  section  210.24(e)(ll) 
of  the  Commission's  interim  rules  (19 
CFR210.24(e)(ll)). 

Issued:  February  1, 1993. 

By  order  of  the  Commission. 
Paul  R.  Budoa, 
Acting  Secretary. 
[FR  Doc.  93-2755  Filed  2-4-93;  8:45  am) 

HUMa  CODE  703IMa-«i 


JUDiaAL  CONFERENCE  OF  THE 
UNITED  STATES 

Hearing  and  Meeting  of  the  Judicial 
Conference  Adviaory  Committee  on 
Appellate  Rulea;  Correction 

agency:  Advisory  Committee  on 

Appellate  Rules,  Judicial  Conference  of 

the  United  States. 

ACTION:  Notice  of  open  hearing  and 

meeting. 

Correction 

summary:  The  two-day  meeting  of  the 
Advisory  Committee  on  Federal  Rules  of 
Appellate  Procediire  scheduled  for 
April  20-21, 1993  will  begin  each  day 
at  8:30  a.m.,  instead  of  9  a.m.  as 
published  in  the  January  22, 1993  issue 
of  the  Federal  Register.  The  meeting 
will  be  held  at  the  Federal  Judiciary 
Building,  Agency  Conference  Room,  4th 
Floor,  One  Columbus  Circle,  NE., 
Washington,  DC. 

For  additional  information  contact 
John  K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  at  (202)  273-1820. 

Dated:  January  29, 1993. 
|ohn  K.  Rabie), 

Chief.  Rules  Committee  Support  Office. 
[FR  Doc  93-2830  Filed  2-4-93;  8:45  am) 

BNJJNO  COOE  1210-01-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docket  Na  92-24] 

William  L  Alford,  Jr.,  M.D.;  Denial  of 
Application  for  Registration 

On  December  13, 1991,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  William  L.  Alford,  Jr., 
M.D.  (Respondent)  of  Norfolk,  Virginia 
proposing  to  deny  his  application, 
executed  on  Oct(Aer  14, 1990,  for 
registration  as  a  practitioner  under  the 
Controlled  Substances  Act.  21  U.S.C. 
823(f).  The  basis  for  the  Order  to  Show 
Cause  was  that  Respondent's 
registration  would  be  inconsistent  with 
the  public  interest.  As  grounds,  the  DEA 
alleged  that  (1)  Respondent,  as  a 
medical  student  in  1976,  imlawfully 
diverted  the  Schedule  II  controlled 
substance  morphine  for  his  personal  use 
and  by  1983  had  established  a  pattern 
of  unlawful  abuse  in  quantities  up  to 
700  milligrams  p>er  day;  (2)  on  DcK^ember 
15, 1983,  he  was  convicted  in  the 
Circuit  Court  of  the  City  of  Chesapeake 
of  the  felonies  of  possession  of 
morphine  with  intent  to  distribute  and 
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of  conspiracy  to  distribute  morphine;  (3) 
on  April  13, 1984,  he  was  convicted  by 
the  Circuit  Court  of  the  County  of- 
Henrico  of  six  ielonies  including 
possession  of  marijuana  mtfa  intent  to 
distribute,  and  possession  of  Demerol, 
Quaalude,  dextroamphetamine,  and 
Preludin,  all  Schedule  II  controlled 
substances,  with  intent  to  distribute; 
and  (4)  on  July  20. 1984,  the 
Commonwealth  of  Virginia  Board  of 
Medicine  revoked  his  license  to  practice 
medicine.  On  December  6, 1989,  the 
Virginia  Board  reinstated  Respondent's 
medical  license  on  indefinite  probation 
with  terms  and  conditions  which 
included  a  prohibition  from  handling 
controlled  substances. 

Respondent,  by  counsel,  requested  a 
hearing.  The  matter  was  docketed  before 
Administrative  Law  Judge  Mary  Ellen 
Bittner  and  a  hearing  was  scheduled  for 
September  9, 1992.  On  August  31, 1992, 
the  Government  presented  a  moticm  for 
summary  disposition  alleging  that 
Respondent  did  not  possess  a  current 
license  from  the  Commonwealth  of 
Virginia  to  permit  him  to  handle 
controlled  substances.  On  September  4, 
199Z.  the  Respondent  replied  to  the 
government's  motion  and  requested  a 
continuance  until  the  Virginia  Board  erf 
Medicine  met  and  ruled  on 
Respondent's  state  licensure  status. 
Respondent  did  not  deny  that  be  is 
currently  without  authority  from  the 
Commonwealth  of  Virginia  to  handle 
controlled  substances. 

On  September  18, 1992,  Judge  Bittner 
issued  an  Opinion  and  Recommended 
E)ecision  of  the  Administrative  Law 
Judge  which  granted  the  Government's 
motion  for  summary  disposition  and 
recommended  that  the  Respondent's 
application  for  registration  be  denied. 
No  exceptions  were  filed,  and  on 
October  19, 1992,  the  administrative  law 
judge  transmitted  the  record  of  the 
proceedings  to  the  Administrator. 

Th«  Administrator  has  considered  the 
record  in  its  entirety  and,  under  the 
provision  of  21  CFR  1316.67,  enters  his 
final  order  in  this  matter,  based  on 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth. 

Judge  Bittner  determined  that  the 
Respondent  is  not  Ucensed  to  prescribe 
or  dis^nse  controlled  substances  in  the 
State  of  Virginia,  the  jurisdiction  in 
which  he  seeks  registration  with  the 
DEA.  Judge  Bittner  also  concluded  that 
the  Respondent  is  not  entitled  to 
possess  a  DEA  Certificate  of 
Registration,  and  that  DEA  has  no 
autliority  to  grant  him  a  registration. 
Accordingly,  the  administrative  law 
judge  Mcommended  that  his  application 
for  registration  should  be  denied. 


The  IKA  has  consistently  held  that  it 
does  not  have  statutory  authority  under 
the  Controlled  Substances  Act  to 
register  a  practitioner  imless  that 
practitioner  is  authorized  by  the  state  to 
dispense  controlled  substances.  21 
U.S.C.  802(21),  and  823(0.  See,  e.g., 
Bobby  Watts.  M.D.,  Docket  No.  87-71, 
53  FR 11920  (1988):  Wingfield  Drugs. 
Inc..  Docket  No.  87-13.  52  FR  27070 
(1987):  and  Robert  F.  Witek,  D.D.S.. 
Docket  No.  87-54.  52  FR  47770  (1987). 

The  Administrator  adopts  the  opinion 
and  recommended  decision  of  the 
administrative  law  judge  in  its  entirety. 
Based  on  the  foregoing,  the 
Administrator  concludes  that  Dr. 
Alford's  application  for  registration 
must  be  denied.  21  U.S.C  823(1). 
Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.Q  823  and  824  and  28  CFR 
0.100(b).  hereby  orders  that  the 
application  for  registration,  executed  by 
William  L  Alford.  Jr..  M.D,  on 
November  6.  1990.  be,  and  it  hereby  is. 
denied.  This  order  is  effective  February 
5, 1993. 

Dated:  January  27. 1993. 
Robnt  C  BoBner, 
Administrator  of  Drug  Enforcement. 
[FR  Doq.  93-2751  Filed  2-4-93;  8:45  am] 

BiLUNe  COM  441».«»4I 


Romuk)  Rot>ieda  GanMKl,  Jr^  ILO^ 
Revocation  of  Registration 

On  October  15, 1992,  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control.  I>ug  Enforcemtat 
Administration  PEA),  issued  an  Order 
to  Show  Cause  to  Romulo  Robleda 
Gamad,  Jr..  MD.  (Dr.  Gamad)  of  2953 
Beal  Street,  Warren,  Ohio  44485, 
proposing  to  revoke  his  DEA  Certificate 
of  Registration,  AG5934080,  and  to  deny 
any  pending  applications  for 
registration  as  a  practitioner  under  21 
U.S.C.  823(f).  The  proposed  action  was 
predicated  on  Dr.  Gamad's  lack  of 
authorization  to  handle  controlled 
substances  in  the  State  of  Ohio.  21 
U.S.C.  823(f).  The  Order  to  Show  Cause 
also  alleged  that  Dr.  Gamad  had  been 
convicted  in  the  Court  of  Common 
Pleas,  State  of  Ohio,  of  selling  or 
offering  to  sell  controlled  substances  on 
November  13, 1991.  and  that  such 
convictions  were  felonies  relating  to 
controlled  substances  under  applicable 
State  law  as  that  term  is  used  in  21 
U.S.C.  824(a)(2). 

The  Order  to  Show  Cause  was  sent  to 
Dr.  Gamad  by  registered  mail.  More  than 
thirty  days  have  passed  since  the  Order 
to  Show  Cause  was  received  by  Dr. 
Gamad  and  the  Drug  Enforcement 


Administration  has  received  no 
response  thereto.  Pursuant  to  21  CFR 
1301.54(a)  and  1301.54(d).  Romulo 
Robleda  Gamad  Jr..  MJ3..  is  deemed  to 
have  waived  his  opportunity  far  a 
hearing.  Accordii^y,  the  Administrator 
now  enters  his  fiiul  order  in  this  matter 
without  a  hearing  and  based  on  the 
investigative  file.  21  CFR  1301.57. 

The  Administrator  finds  that  Dr. 
Gamad's  medical  license  was 
Dermanenlly  revoked  oo  June  18. 1092. 
by  the  State  Medical  Board  of  Ohio.  The 
revocation  was  based  upon  the 
aforementioned  controlled  substance 
convictions.  Consequently.  Dr.  Gantad  is 
no  longer  authorized  to  handle 
controlled  substances  in  any  schedule 
in  the  State  of  Ohio. 

Therefore,  the  Administrator 
concludes  that  the  DEA  does  not  have 
the  statutory  authority  imder  the 
Controlled  Substances  Act  to  issue  or 
maintain  a  registration  if  the  apphcant 
or  registrant  is  without  State  authority 
to  handle  controlled  substances.  See  21 
U.S.C.  823(f).  The  Administrator  and  his 
predecessors  have  consistently  so  held. 
See  Howard  J.  Reuben.  M.D..  52  FR  8375 
(1987):  Ramon  Pla,  M.D..  Docket  No. 
86-54,  51  FR  41168  (1986):  Dale  D. 
Shahan.  D.D.S..  Docket  No.  85-57. 51 
FR  23481  (1986):  and  cases  dted 
therein. 

Since  Dr.  Gamad  lacks  State 
authorization  to  handle  controlled 
substances,  it  is  not  necessary  for  the 
Administrator  to  decide  the  issue  of 
whether  Dr.  Gamad's  State  felony 
convictions  may  be  the  basis  to  revoke 
his  registration.  No  evidence  of 
explanation  or  mitigating  circumstances 
has  been  offiared  by  Dr.  Gamad. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b),  hereby  orders  that  DEA 
Certificate  of  Registration,  AG5934080. 
previously  issued  to  Romulo  Robleda 
Gamad,  Jr.,  M.D.,  be,  and  it  hereby  is, 
revoked,  and  any  pending  applications 
for  the  renewal  of  such  registration,  be, 
and  they  hereby  are.  denied.  This  order 
is  effective  February  5, 1993. 

Dated:  Jaouaiy  29. 1993. 
Rohert  C  Bonoor, 
Administrator  of  Drug  Enforcement. 
[FR  Doc.  93-27S4  Filed  2-4-93;  BAS  am] 
etLUNQ  oooe  ««• 


[Docket  No.  92-41] 

Anmkumar  J.  Shah,  U.D.;  OiM  al 
Application  for  Reglslratlon 

On  February  26, 1992,  the  Deputy 
Assistant  Administrator,  Office  of 
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Diversion  Control.  Drug  Enforcement 
Administration  (DEA).  issued  an  Order 
to  Show  Cause  to  Arunkumar  J.  Sh^, 
MS).  (Respondent)  of  Houston.  Texas, 
proposing  to  deny  his  application, 
executed  on  November  6, 1990,  for 
registration  as  a  practitioner  under  the 
Controlled  Substances  Act.  21  U.S.C 
823(0-  The  basis  for  the  Order  to  Show 
Cause  was  that  respondent's  registration 
would  be  inconsistent  with  the  public 
interest.  As  grounds,  the  DEA  alleged 
that  the  Respondent  wrote  prescriptions 
to  undercover  officers  without  a  valid 
medical  indication  on  three  occasions, 
that  he  had  surrendered  his  Texas 
medical  license  and  controlled 
substance  registration,  and  that  his  DEA 
Certificate  of  Registration  had  been 
previously  revoked. 

Respondent,  by  counsel,  requested  a 
hearing.  The  matter  was  docketed  before 
Administrative  Law  Judge  Paul  A. 
Tenney.  A  hearing  was  held  in  Houston. 
Texas  on  July  28. 1992.  Based  on  new 
information  acquired  on  that  date,  the 
Government  presented  a  motion  for' 
simimary  disposition  alleging  that 
Respondent  did  not  possess  a  current 
license  from  the  Texas  Department  of 
Public  Safety  to  permit  him  to  handle 
controlled  substances.  The 
administrative  law  judge  deferred  ruling 
on  the  Government's  motion  to  allow 
Respondent  to  file  a  response.  Judge 
Tenney  proceeded  with  the  scheduled 
hearing  and  received  evidence  on  the 
merits  of  the  issues  raised  by  the  Order 
to  Show  Cause.  On  September  9. 1992. 
the  Respondent,  in  reply  to  the 
Government's  motion,  did  not  deny  that 
he  is  currently  unauthorized  by  the 
State  of  Texas  to  handle  controlled 
substances,  but  asked  that  the 
administrative  law  judge  make  a  finding 
on  the  public  interest  issue. 

On  September  11, 1992,  Judge  Tenney 
issued  an  opinion  and  recommended 
decision  of  the  administrative  law  judge 
which  granted  the  Government's  motion 
for  summary  disposition  and 
recommended  that  the  Respondent's 
application  for  registration  be  denied. 
No  exceptions  were  filed,  and  on 
October  8, 1992,  the  administrative  law 
judge  transmitted  the  record  of  the 
proceedings  to  the  Administrator. 

The  Administrator  has  considered  the 
record  in  its  entirety  and,  imder  the 
provision  of  21  CFR  1316.67,  enters  his 
final  order  in  this  matter,  based  on 
findings,  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth. 

Judge  Tenney  found  that  the 
Respondent  is  not  licensed  to  prescribe 
or  dispense  controlled  substances  in  the 
State  of  Texas,  the  jurisdiction  in  which 
he  seeks  registration  with  the  DEA. 


The  DEA  has  consistently  held  that  it 
does  not  have  statutory  authority  xmder 
the  Controlled  Substances  Act  to 
register  a  practitioner  unless  that 
practitioner  is  authorized  by  the  State  to 
dispense  controlled  substances.  21 
U.S.C  802(21).  and  823(f).  A  lack  of  a 
state  license  to  handle  controlled 
substances  requires  that  DEA  revoke  the 
registrant's  DEA  Certificate  of 
Registration  or  dmiy  an  application  for 
registration.  See.  Bobby  Watts.  M.D.. 
Docket  No.  87-71,  53  FR  11920  (1988); 
Wingfield  Drugs,  Inc.,  Docket  No.  87- 
13,  52  FR  27070  (1987);  and  Robert  F. 
Witek,  D.D.S..  Docket  No.  87-54.  52  FR 
47770  (1987).  Accordingly,  the 
administrative  law  judge  concluded  that 
the  Respondent's  application  for 
registration  should  be  denied. 

The  administrative  law  judge  also 
concluded  that  the  Respondent,  by  his 
request  for  a  finding  on  the  merits  of  the 
public  interest  question,  was  asking  that 
the  Administrator  enter  a  declaratory 
order  pursuant  to  5  U.S.QA.  554(e).  The 
Administrator,  in  his  discretion,  is 
permitted  to  enter  a  declaratory  order  if 
such  an  order  is  issued  to  terminate  a 
controversy  or  remove  an  uncertainty. 
In  this  case,  the  administrative  law 
judge  found  that  the  potential  benefit  of 
judicial  economy  gained  by  ruling  on 
the  public  interest  question  was 
outweighed  by  the  dynamic  nature  of 
the  public  interest  determinations.  The 
administrative  law  judge  concluded  that 
a  declaratory  order  is  inappropriate 
when  there  is  a  possibility  that  a 
subsequent  event  could  alter  the  critical 
facts.  Since  the  State  of  Texas  has  not 
made  a  final  decision  on  Respondent's 
ability  to  handle  controlled  substances, 
the  information  regarding  the 
Respondent  and  the  public  interest  is 
yet  incomplete. 

The  Administrator  adopts  the  opinion 
and  recommended  decision  of  the 
administrative  law  judge  in  its  entirety. 
Based  on  the  foregoing,  the 
Administrator  declines  to  enter  a 
declaratory  order  on  the  public  interest 
issue  and  concludes  that  the 
Respondent's  application  for 
registration  must  be  denied.  5  U.S.CA. 
554(e)  and  21  U.S.C.  823(f). 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C  823  and  824,  and  28  CFR 
0.100(b),  hereby  orders  that  the 
application  for  registration,  executed  by 
Arunkumar  J.  Shah,  M.D.  on  November 
6, 1990,  be,  and  it  hereby  is,  denied. 
This  order  is  effective  February  5, 1993. 


Dated:  January  26, 1993. 
Robert  C  BooDar, 
Administrator  of  Drug  Enforcement 
IFR  Doc  93-2750  Filed  2-4-93;  8:45  am] 
HUMQ  COM  441*-0MI 


[Doctot  Na  92-38] 

Jam««  C.  Womack,  M.D.:  D«nlal  d 
Application 

On  January  27, 1992,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  PEA)  issued  an  Order 
to  Show  Cause  to  James  C  Womack, 
M.D..  1300  Cedar.  Bandera.  Texas 
78003,  (Respondent),  proposing  to  deny 
his  application  for  DEA  registration  as  a 
practitioner  under  21  U.S.C.  823(f).  The 
Order  to  Show  Cause  was  issued  based 
on  allegations  that  the  Respondent's 
registration  would  be  inconsistent  with 
the  public  interest. 

By  letter  dated  February  28, 1992, 
Respondent,  through  counsel,  requested 
a  hearing  on  the  issues  raised  by  the 
Order  to  Show  Cause  and  the  matter 
was  docketed  before  Administrative 
Law  Judge  Paul  A.  Tenney.  Following 

Prehearing  procedures,  a  hearing  was 
eld  before  Judge  Tenney  in  San 
Antonio,  Texas  on  July  30, 1992.  On 
October  19, 1992,  the  administrative  law 
judge  issued  his  opinion  and 
recommended  ruling,  findings  of  fact, 
conclusions  of  law  and  decision.  On 
November  12, 1992,  the  Respondent 
filed  exceptions  to  the  ruling  of  the 
administrative  law  judge.  On  November 
20, 1992,  the  administrative  law  judge 
transmitted  the  record  of  these 
proceedings  to  the  Administrator.  The 
Administrator  has  considered  the  record 
in  its  entirety  and  pursuant  to  21  CFR 
1316.67  hereby  adopts  the  findings, 
conclusions  and  recommendations  of 
the  administrative  law  judge  and  issues 
his  final  order  in  this  matter. 

The  administrative  law  judge  foimd 
that  the  Respondent  had  surrendered 
his  DEA  Certificate  of  Registration  on 
December  16, 1991,  based  upon  his 
personal  abuse  of  controlled  substances. 
The  administrative  law  judge  further 
found  that,  following  the  surrender  of 
his  own  DEA  registration,  the 
Respondent  continued  to  prescribe 
controlled  substances  using  his  father's 
DEA  Certificate  of  Registration,  issuing 
more  than  700  controlled  substances 
prescriptions.  The  administrative  law 
judge  correctly  found  from  the  evidence 
presented  that  the  Respondent  was  fully 
aware  that  he  had  no  authority  to 
prescribe  or  otherwise  handle  controlled 
substances,  yet  continued  to  prescribe 
such  controlled  substances  using  his 
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father's  DEA  number.  These  fiacts  are 
not  disputed  in  the  record. 

The  administrative  law  judge  foimd 
that  the  Respondent  offered  little 
explanation  or  justification  for  his 
misconduct,  nor  did  he  actually 
acknowledge  any  wrongdoing.  While  it 
is  true  that  the  Respondent 
demonstrated  rehabilitation  from 
substance  abuse,  the  record  indicates 
that  the  Respondent  failed  to 
demonstrate  that  his  behavior  was  in 
any  way  justified  or  that  such  behavior 
was  not  likely  to  recur.  The  facts  bear 
out  the  administrative  law  judge's 
findings. 

In  evaluating  whether  the  issuance  of 
a  DEA  registration  to  Respondent  would 
be  inconsistent  with  the  public  interest, 
the  Administrator  considers  the  factors 
enumerated  in  21  U.S.C.  823(f).  They 
are  as  follows: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 

In  determining  whether  an  applicant's 
registration  would  be  inconsistent  with 
the  public  interest,  the  Administrator  is 
not  required  to  make  findings  with 
respect  to  each  of  the  factors  listed 
above.  Instead,  the  Administrator  has 
the  discretion  to  give  each  factor  the 
weight  he  deems  appropriate, 
depending  upon  the  facts  and 
circumstances  of  each  case.  See  David  E. 
Trawick,  D.D.S.,  Docket  No.  8&-69,  53 
FR  5326  (1988). 

The  administrative  law  judge  found 
that  the  Government  made  a  prima  facie 
showing  of  21  U.S.C.  823(f)(4)  and  (5). 
and  found  that  the  Government 
established  conduct  by  the  Respondent 
that  would  threaten  the  public  health 
and  safety.  The  Administrator  takes 
particular  note  of  the  administrative  law 
judge's  finding  that,  although  the 
Respondent  initially  acted  lawfully  in 
having  patients,  his  behavior 
deteriorated  to  the  point  of  completely 
ignoring  the  significance  of  a  DEA 
Certificate  of  Registration. 

The  Administrator  finds  that  not  only 
was  a  showing  made  of  Respondent's 
illegal  behavior,  but  that  the  behavior  of 
the  Respondent  indeed  posed  a  threat  to 
the  public  health  and  safety.  The 
Respondent  clearly  is  uncertain  of,  and 


even  oblivious  to,  the  laws  and 
regulations  under  which  he  m\ut 
function  as  a  DEA  registrant.  The 
Administrator  has  considered  the 
exceptions  filed  by  the  Respondent  and, 
given  the  evidence  in  the  record,  finds 
them  to  be  without  merit.  The 
Administrator  determines  that  the 
Respondent's  application  for  a  DEA 
Certificate  of  Registration  must  be 
denied  at  this  time.  However,  in 
accordance  with  the  administrative  law 
judge's  recommendation,  and  pursuant 
to  the  evidence  in  the  record  regarding 
tlie  Respondent's  rehabiUtation  from 
substance  abuse  and  his  contribution  in 
a  medically  tmderserved  area,  the 
Administrator  finds  that  any  application 
subsequently  made  by  the  Respondent 
to  DEA  for  registration  as  a  practitioner 
after  one  year  will  be  favorably 
considered,  provided  there  is  no 
additional  evidence  of  wrongdoing  by 
the  Respondent. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
under  the  provisions  of  21  U.S.C  823(f) 
and  28  CFR  0.100(b),  hereby  orders  that 
the  Respondent's  pending  application 
for  a  DEA  Certificate  of  Registration  be, 
and  it  hereby  is,  denied. 

This  order  is  effective  February  5. 
1993. 

Dated:  January  27, 1993. 
Robert  C.  Bonner. 
Administrator  of  Drug  Enforcement. 
[FR  Doc  93-2752  Filed  2-4-93:  8:45  am] 
BtUJNQ  COOE  44ie-0»-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Adminiatration 


[TA-W-27,960] 

Pennzoil  Sulphur  Co.,  Galveaton,  TX; 
Determinationa  Regarding  Eligibility 
To  Apply  for  Worker  Adjuatment 
Assistance;  Correction 

This  notice  corrects  the  notice  on 
petition  TA-W-27,960  which  was 
pubUshed  in  the  Federal  Register  on 
January  13, 1993  (58  FR  4186)  in  FR 
Document  93-751.  A  printing  error 
appears  on  page  4186  in  the  5th  Hne  of 
the  second  column  under  TA-W- 
27,960.  The  line  should  read  "26, 1991" 
instead  of  "26, 1992". 

The  sentence  should  read  "A 
certification  was  issued  covering  all 
workers  separated  on  or  after  October 


26. 1991."  Signed  in  Washington.  DC. 
this  22nd  day  of  January.  1993. 
Violet -I^enpeoa. 

Deputy  Director.  Office  of  Trade  Adfugtment 
Anistance. 

[FR  Doc  93-2782  Filed  2-4-93;  8:45  am) 

000C4S1« 


[TA-^IV-27301I 

SpaukUng  CompoaitM  Co^  Inc., 
Tonawanda,  NY;  Nagativa 
Datormination  Regarding  Application 
for  Raconaidaration 

By  an  application  dated  January  11, 
1903,  the  company  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance.  The  denial  notice  was  signed 
on  November  27, 1992  and  was 
published  in  the  Federal  Register  on 
December  15, 1992  (57  FR  59359). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  cinnmistances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  fects  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  Department's  denial  was  based 
on  the  fact  that  the  decreased  sales  or 
production  criterion  and  the 
"contributed  importantly"  test  of  the 
Group  EligibiUty  Requirements  of  the 
Trade  Act  were  not  met  during  the 
relevant  p>eriods. 

The  investigation  findings  show  that 
the  company  produced  fibre  tube,  high 
pressure  laminates  and  fibre  sheet. 

In  order  for  workers  to  obtain  a 
worker  group  certification,  all  three  of 
the  Group  EligibiUty  Requirements  of 
the  Trade  Act  including  the 
"contributed  importantly"  test  must  be 
met.  The  criteria  are  (1)  a  significant 
decrease  in  employment;  (2)  an  absolute 
decrease  in  sales  or  production  and  (3) 
increased  imports  of  like  or  directly 
competitive  articles  which  "contributed 
importantly"  to  decUnes  in  sales  or 
production  and  employment  at  the  firm 
or  appropriate  subdivision. 

The  Department  agrees  with  the 
company  that  the  decreased  production 
or  sales  criterion  has  since  been  met 
since  all  production  ceased  at 
Tonawanda  by  November  1992. 
However,  the  "contributed  importantly" 
test  has  not  been  met.  This  test  is 
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generally  damonitrated  thnxi^  a 
survey  of  the  workws'  film's  custonMrs. 
The  Department's  survey  showed  that 
none  of  the  major  decliiiing  customers 
reported  increasing  their  purchases  of 
imports  while  decreasing  their 
purchases  firom  Spaulding  during  the 
period  applicable  to  the  petition. 

Section  223(b)(1)  of  the  Trade  Act 
limits  the  Department's  eaiiiest 
certification  of  workers  to  only  one  year 
prior  to  the  petition  or  postmarked  date. 
Accordingly,  worker  separations  and 
declines  in  sales  or  production  in  the 
early  or  mid-19808  would  not  form  a 
basis  for  a  worker  group  cwtification. 

CondiukHi 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
appUcation  is  denied. 

Signed  at  Washington,  DC.  this  2Sth  day  of 
ianuary  1993. 
Robert  O.  Dwlongcliainpc, 
Director,  Office  of  Legislation  Sr  Actuarial 
Servica,  Uaemployment  Insurance  Service. 
(FR  Doc  93-2783  Filed  2-4-93;  8:45  am) 
atuMQ  cone  4ii*-a»-M 


EmploymMit  Standards  Adfninl«trBtk>n 

Wage  and  Hour  DMalon;  Minimum 
Wage*  for  Federal  and  Federally 
Aasisted  Construction;  General  Wage 
Determination  Deciaiona 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 


prevailing  by  the  Secretary  of  Labor  In 
accordance  with  the  Davis-Bacon  Act 
The  prevailing  rates  and  fringe  benefits 
determined  in  theee  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 

utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  Issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Fedaral 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  and  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division.  Ehvision  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW..  room  S-3014, 
Washington.  DC  20210. 


Snpsnedeas  Dedsiens  to  General  Wage 
DstenninatioB  Derisiona 

The  niunber  of  the  decisions  being 
superseded  and  their  date  of  notice  in 
the  Federal  Register  are  listed  with  each 
State.  SuperseiMas  decision  numbers  are 
In  parentheses  following  the  number  of 
decisions  being  superseded. 


Volume  1 

Pennsylvania: 

PA91-4    (Feb.    22. 

1991) 

p.  AIL 

(PA93-4). 

PA91-23   (Feb.    22. 

1991) 

p.  AIL 

(PA93-23). 

Virginia: 

VA91-1S   (Fab.    22. 

1991) 

p.  AIL 

(VA93-15). 

VA91-17   (Feb.   22. 

1991) 

p.  AIL 

(VA93-17). 

VA91-50  (Fab.    22, 

1991) 

p.  AIL 

(VA93-50). 

VA91-78    (Sept    4, 

1992) 

p.  All. 

(VA93-78). 

VA91-79    (Sept.    4. 

1992) 

p.  AIL 

(VA9.3-79). 

VA91-80    (Sept    4, 

1992) 

p.  All. 

(VA93-80). 

VA91-81    (Sept.    4, 

1992) 

p.  AH. 

(VA93-B1). 

Volume  n 

Iowa: 

IA91-14    (Feb.    22, 

1991) 

p.  AIL 

(IA93-14). 

Volume  in 

Washington: 

WA91-1    (Feb.    22. 

1991) 

p.  AH. 

WA93-1). 

General  Wage  Determination 

Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington.  DC  20402.  (202) 
783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  SubscripticMis  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 


Federal  Regigter  /  Vol.  58.  No.  23  /  Friday.  February  5.  1993  /  Notices 


7251 


Signed  at  Washington,  DC,  this  29th  day  of 
January  1993. 
Alan  L.  Mom, 

Director,  Division  of  Wage  Determinations. 
(FR  Doc.  93-2526  Filed  2-4-93;  8:45  am] 
MUMB  COM  4t1*-t7-M 


Pension  and  Welfare  Benaflta 
Administration 

[ApplicMion  Na  D-a061.  et  ■!.] 

Proposed  Exemptlona;  Elk 
Promotiona,  Inc.;  Penakm  Plan,  at  al. 

AGENCY:  Pension  and  Welfere  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  docimient  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  i>erson 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington  DC  20210^.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  room  N-5507,  200  Constitution 
Avenue,  NW..  Washington.  DC  20210. 


Notice  to  Intersstsd  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Registo-  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPt^MENTARY  MFONUATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836,  32847,  August  10, 1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713.  October  17. 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
vnXh  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

ELK  Promotions.  Inc.,  Pension  Plan  (the 
Plan).  Located  in  Worthington.  OH 

[Exemption  Application  No.  D-9061) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836.  32847,  August  10, 1990).  If 
the  exemption  is  granted  the  restrictions 
of  sections  406(a),  406(b)(1)  and 
406(b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  proposed  sale  by 
the  Plan  of  its  interests  in  certain  notes 
(collectively,  the  Notes)  to  Fred  N. 
Egelhoff,  Jr.  (Egelhoff),  party  in  interest 
with  respect  to  the  Plan,  provided  that: 
(a)  The  Plan  receives  a  price  equal  to  the 
greater  of  the  outstanding  balance  of  the 
Notes  plus  any  accrued  interest,  or  the, 
fair  market  value  of  the  Notes  as 
determined  by  an  independent, 
qualified  appraiser;  (b)  the  sale  will  be 


8  one-time  sale  for  cash;  and  (c)  the  Plan 
will  pay  no  fees  in  connection  with  the 
sale. 

Sommary  of  Fads  and  Reprssantatkioa 

1.  ELK  Promotions,  Inc.  (the 
Employer),  located  in  Worthington, 
Ohio,  is  engaged  in  the  business  of 
providing  promotional  items  to 
companies  and  individuals. 

2.  The  Plan  is  a  defined  benefit 
pension  plan  which,  prior  to  March  1, 
1992,  had  twenty-seven  (27) 
participants  and  beneficiaries  and  total 
Bssets  of  $475,559.  In  March  of  1992.  the 
Plan  filed  a  notice  of  intent  to  terminate 
imder  section  4041  of  the  Act  and  has. 
as  of  March  1, 1992,  distributed  the 
majority  of  the  Plan's  assets  to  the 
participants  and  beneficiaries  of  the 
Plan.  As  of  April  15. 1992  the  Plan  had 
two  participants  and  beneficiaries  and 
total  assets  of  $68,909.  The  two 
remaining  participants  in  the  Plan  are 
Fred  N.  ^Ihoff,  Jr.  and  Larry  L.  Dill, 
both  of  whom  are  trustees  (the  Trustees) 
of  the  Plan. 

3.  The  Plan  acqiured  its  interests  in 
the  Notes  by  entering  into  two  loan 
participation  agreements;  one  on  May 
18, 1989  and  one  on  June  30, 1989.  On 
May  18, 1989,  the  Plan  and  the  ELK 
Promotions,  Inc.  Employees  Profit 
Sharing  Plan  enterea  into  a  cognovit 
promissory  note  with  Wood  Financial 
Services,  Inc.  (the  Wood  Note),  an  Ohio 
corporation  which  is  an  unrelated  party. 
The  Wood  Note  is  secured  by  a  second 
mortgage  on  one  four  family  unit  and 
one  three  family  imit  located  in 
Franklin  County,  Ohio.  The  Plan 
participates  in  the  Wood  Note  to  the 
extent  of  $10,000  of  the  $50,000  face 
amoimt.  The  monthly  payments  under 
the  Wood  Note  include  interest  at  a  rate 
of  twelve  percent  (12%)  compounded 
per  annum  and  principal  amortized  over 
a  thirty  year  period,  with  a  five  year 
maturity.  The  outstanding  balance  and 
any  accrued  interest  on  the  Wood  Note 
are  due  on  June  1. 1994. 

On  June  30, 1989,  the  Plan  entered 
into  a  loan  agreement,  in  conjimction 
with  several  imrelated  parties,  with 
Cedar  Wood  Apartments  of  Belpre  n, 
Ltd.  (the  Cedar  Note),  also  an  unrelated 
party.  The  Cedar  Note  is  seciued  by  a 
first  mortgage  on  a  thirty-four  unit 
apartment  facility,  Cedarwood 
Apartments  of  Belpre  n,  Ltd.,  located  at 
431  East  Broad  St.,  Columbus,  Ohio. 
The  Plan  participated  in  the  Cedar  Note 
to  the  extent  of  $25,000  of  the  $575,000 
face  amount  The  monthly  payments 
under  the  Cedar  Note  include  interest  at 
a  rate  often  p>ercent  (10%)  per  annum 
and  principal  amortized  over  a  thirty 
year  period,  with  a  five  year  maturity. 
The  outstanding  balance  and  any 
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accrued  interest  on  the  Cedar  Note  are 
due  at  maturity  on  June  1, 1994. 

The  applicant  represents  that  the 
payments  to  the  Plan  under  the  Notes 
are  current. 

4.  The  applicant  states  that  in  order  to 
complete  tne  termination  of  the  Plan, 
the  Plan  must  have  sufficient  cash  to 
pay  the  accrued  benefit  balances  to  the 
remaining  two  participants.  Because  the 
Notes  represent  a  significant  amotint  of 
the  Plan's  assets,  it  is  essential  to 
liquidate  the  Notes  in  order  to  pay  the 
remaining  two  participants  their 
accrued  balances. 

5.  The  applicant  represents  that  the 
Notes  are  not  piiblicly-traded  or  bsely 
transferable  and,  therefore,  are  fairly 
illiquid.  The  Trustees  believe  that  the 
Plan  could  incur  substantial  losses,  as 
well  as  commissions  and  other  related 
expenses,  if  the  Plan  attempted  to  sell 
the  Notes  to  an  unrelated  party  or 
parties.  Accordingly,  the  Trustees 
propose  the  sale  of  the  Notes,  by  the 
Plan  to  Egelhoff,  at  a  price  equal  to  the 
greater  of  the  outstanding  balance  of  the 
Notes  plus  an  accrued  interest,  or  the 
fair  market  value  of  each  of  the  Notes  as 
determined  by  an  independent  qualified 
appraiser  at  the  time  of  the  sale.  The 
Plan  would  not  pay  any  commissions  or 
other  expenses  with  respect  to  the  sale. 

6.  BancObio  National  Bank-Trust 
Group  (BNB)  has  appraised  the  fair 
market  value  of  the  Notes.  BNB  has 
extensive  experience  evaluating  both 
equity  and  debt  instruments  and 
provides  valuation  services  for  use  In 
personal  financial  planning.  Employee 
Stock  Ownership  Plans,  estate  and  gift 
taxes  and  corporate  restructuring.  It  is 
represented  that  BancOhio  National 
Bank  derives  less  than  1%  of  its  income 
in  the  aggregate  &om  the  Trustees  and 
the  Employer.  In  addition,  none  of  the 
Notes  held  by  the  Plan  were  purchased 
through  BancOhio  National  Bank. 

The  fair  market  value  of  the  Notes  has 
declined  since  the  Plan  acquired  them. 
BNB  has  concluded  that  the  total  fair 
market  value  of  the  Notes  was  $30,900 
as  of  ^me  15, 1992.  The  appraisal 
indicates  that  the  fair  market  value  of 
the  Notes  is  approximately  the 
outstanding  balance  of  the  Notes 
discounted  to  yield  an  extra  200  basis 
points  which  refiects  the  risks 
associated  with:  The  illiquid  nature  of 
the  Notes;  the  "balloon"  payment 
schedule  of  the  Notes:  and  the  impact  of 
the  economic  recession  of  the  value  of 
the  real  estate  in  the  area  where  the 
imderlying  collateral  is  located. 

BNB  states  that  the  depressed  real 
estate  markets  where  the  collateral  (the 
Properties)  underlying  the  Notes  is 
located  would  cause  serious  difficuhies 
In  refinancing  the  Properties  at  the  time 


the  balloon  payments  are  due, 
including:  Ine  provision  of  additional 
unrelated  collateral  to  secure 
refinancing;  or  the  Note  holders  may 
become  the  providers  of  permanent 
financing.  In  additicHi,  foreclosing  on 
the  respective  Properties  appears 
unlikely  to  produce  net  proceeds 
sufficient  to  cover  the  outstanding 
balance  of  the  Notes. 

7.  It  is  proposed  that  the  Plan  will 
receive  the  greater  of  the  current  fair 
market  value  of  the  Notes,  as 
determined  by  BNB,  or  the  outstanding 
balance  of  the  Notes.  The  applicant 
states  that  BNB  will  update  its  appraisal 
of  the  Notes  as  of  the  date  of  the  sale 

to  obtain  the  most  current  &ir  market 
value  of  the  Notes. 

8.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  statutory  criteria  of 
section  408(a)  of  the  Act  because:  (a) 
The  Plan  will  receive  a  price  which 
equal  to  the  greater  of  the  fair  market 
value  of  each  of  the  Notes,  as 
determined  by  an  independent 
appraiser,  or  the  outstanding  balance  of 
each  of  the  Notes  plus  any  accrued 
interest;  (b)  the  sale  will  be  a  one-time 
sale  for  cash;  and  (c)  the  Plan  will  not 
pay  any  commissions  or  other  expenses 
with  respect  to  the  sale. 

FOR  FURTHER  MFORUATION  COMTACT:  Mr. 
Eric  Berger  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number.) 

The  Retirement  Income  Plan  for 
Employees  of  the  Cdonial 
WiUiamsburg  Foundation  (the  Plan), 
Located  in  Williamsbui^g,  VA 

(Application  No.  D-90S5] 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  imder  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975  (c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  PART  2570.  Subpart  b 
(55  FR  32836.  32847.  August  10. 1990). 
If  the  Exemption  is  granted  the 
restriction  of  sections  406(a)  and  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
proposed  cash  sale  (the  Sale)  by  the 
Plan  of  certain  parcels  of  real  property 
(the  Property,  to  the  Colonial 
Williamsburg  Foundation  (the 
employer),  a  party  in  interest  with 
respect  to  the  Plan,  provided  that  (a)  the 
Plan  receives  not  less  than  the  fair 
market  value  of  the  Property  as 
determined  by  a  qualified,  independent 
appraiser  on  the  dale  of  the  Sale,  and  (b) 


the  Plan  will  not  incur  any  expenses 
incident  to  the  Sale. 

Summary  of  Facts  and  Representations. 

1.  The  Employer,  which  sponsors  the 
Plan,  was  formed  in  1926  and  is  a  non- 
profit, non-stock  Virginia  corporation.  It 
was  established  to  restore  and  preserve 
areas  of  the  historic  City  of 
Williamsburg,  Virginia,  which  had  been 
the  Colonial  capital  of  Virginia.  The 
Employer  provides  visitors  to 
Williamsburg  an  opportimity  to  tour 
original  and  accurately  reproduced  18th 
century  buildings,  and  furnishings,  and 
to  experience  interpretations  of  life  in 
IBth  century  Williamsburg.  Also,  the 
Employer  has  a  for-profit  subsidiary. 
Colonial  Williamsburg  Hotel  Properties. 
Inc.,  which  operates  various  hotels, 
restaurants,  and  facilities  in 
Williamsburg  for  the  sole  purpose  of 
supporting  its  museum  and  other 
facilities. 

The  Employer  is  managed  by  a  26 
member  Board  of  Trustees  that  is 
composed  of  a  diversified  group  of 
professional  and  executive  personages 
that  includes  a  Supreme  Court  Justice, 
an  editor,  an  agriculturist,  educators, 
lawyers,  consultants,  and  executives  of 
financial,  manufocturing, 
merchandising,  and  service 
organizations  from  various  parts  of  the 
country.  The  Board  of  Trustees  appoints 
the  various  officers  of  the  Employer  to 
manage  its  daily  operations,  and  the 
Board  of  Trustees  also  selects  from  its 
members  a  seven  member  Investment 
Committee  that  is  responsible  for  the 
management  of  the  Endowment  Funds 
of  the  Employer. 

2.  The  Plan  is  a  qualified  non- 
contributory  defined  benefit  pension 
plan  with  2,359  participants  who  are 
actively  employed  by  the  Employer. 
1.122  retired  participants  or  their 
beneficiaries,  and  315  terminated 
employees  with  vested  benefits,  as  of 
December  31, 1991.  The  total  assets  of 
the  Plan  were  $78,598,933.  as  of 
December  31. 1991.  The  Plan  is  funded 
through  the  Retirement  Income  Trust 
Fund  (the  Trust)  which  is  qualified  and 
tax  exempt  under  the  Code,  and  its 
fiduciaries  are  empowered  to  hold, 
manage,  and  invest  funds  to  be  used  for 
providing  benefits  under  the  Plan. 

The  custodial  trustee  (the  Trustee)  of 
the  assets  in  the  Trust  is  State  Bank  and 
Trust  Company  of  Boston. 
Massachusetts,  purauant  to  a  trust 
agreement,  dated  October  1, 1985. 
between  the  Employer  and  the  Trustee. 

Prior  to  October  1985,  the  custodial 
trustee  was  the  Crestar  Bank  (Crestar),  a 
wholly  owned  subsidiary  of  Crestar 
Financial  Corporation,  located  in 
RichiiKHid.  Virginia,  and  successor  to 
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United  Virginia  Bank,  which  had 
become  custodial  trustee  of  the  assets  of 
the  trust  pursuant  to  a  trust  agreement 
on  May  2, 1976. 

After  October  1, 1985,  Grestar 
continued  to  serve  the  Trust  onJy  with 
respect  to  the  Property,  as  Custodial 
Sub- trustee. 

The  seven  member  Investment 
Committee  (the  Committee),  wfaidi 
manages  the  Employer's  Endowment 
Fund,  also  manages  the  Plan  and  its 
Trust.  The  Committee  is  responsible  for 
the  investment  poHcy  of  the  plan  and 
the  retention,  monitoring,  and  disdiarge 
of  its  investment  managers.  Three  ofibe 
seven  members  of  the  committee  are  the 
chairman  of  the  Board  of  tiie  Trustees  of 
the  Employer,  the  President  of  the 
Employer,  and  the  Chairman  of  the 
Budget  and  Finance  Committee  of  the 
Employer.  The  other  four  members  of 
the  Committee  are  the  Chairman  and 
Managing  Partner  of  Beck,  Mack  & 
Oiivwr  of  New  Yoik,  N.  Y.:  the  Managing 
Partner  of  Geddy,  Harris  *  Geddy  of 
Williamsburg,  Virginia;  the  Chairman  of 
Putnam  Management  Company,  Inc.  of 
Boston  Massachusetts;  and  the 
Managing  Partner  of  Middlegreen 
Associates  of  Boston,  Massachusetts. 

3.  The  Property  is  locatfid  in  York 
County,  Virginia  in  the  Vicinity  of  the 
Qty  of  Williamsburg.  It  is  identified  in 
the  records  of  the  York  Assessor  as 
Parcel  A.  Section  6/Lot  2A.  containing 
approximately  123.11  Acres  and  Parcel 
B,  Section  6/Lot  2B,  containing 
approximately  21429 acres. The 
Property  is  densely  wooded  with 
marshy  areas,  steep  ravines,  and  rolling 
terrain  of  which  approximately  139 
acres  is  usable  for  building  purposes. 

4.  The  Plan  now  proposes  to  sell  the 
Propoty  to  the  Empkrjrer  for  the  £air 
market  value  of  the  Property  as 
determined  by  two  qualified, 
independent  appraisers,  and  in 
accordance  with  the  determinations  and 
approval  of  a  qualified,  independent 
fiduciary.  The  Plan's  Investment 
Committee,  acting  in  its  fiduciary 
capacity  for  the  Plan,  determined  that 
the  proposed  Sale  of  the  Property  to  the 
Employer  would  allow  the  Plan  to 
realize  substantial  appreciation  on  its 
investment  in  the  Property;  the  Sale 
would  improve  the  liquidity  of  the 
portfolio  of  the  Plan  by  allowing  the 
proceeds  from  the  Sale  to  be  invested  in 
other  assets  of  a  more  liquid  nature;  and 
would  relieve  th»  Plan  for  management 
functions  inherent  in  ownership  of  land, 
such  as,  protecting  the  Property  from 
vandalism  and  the  potential  liabilities 
from  accidents  occurring  upm  the 
Property.  The  applicant  represents  that 
the  Sale  of  the  Property  to  the  Employer 
would  allow  the  Plan  to  realize  the  fair 


market  value  of  the  Property  while  not 
incurring  any  expenses  from  the 
transaction,  such  as,  sales  commissions 
or  legal  fees. 

After  obtaining  additional  information 
regarding  the  Property  and  its  proposed 
Sale,  the  Investment  Committee  engaged 
Paine  Webber  Properties.  Incorporated, 
a  Delaware  Corporation  (PWPI)  on 
August  13, 1991,  as  its  qualified, 
independent  fiduciary  in  order  to 
evaluate  the  terms  of  the  Sale  and 
determine  whether  the  Sale  was  in  the 
best  interests  of  the  Plan  and  its 
participants  and  beneficiaries.  PWPI 
contracted  with  Dominion  Realty 
Advisors.  Inc.,  MAI,  a  successor  to 
E)rucker  &  Falk  (Dominion),  to  update 
its  earlier  appraisal  of  the  Property  on 
February  9. 1990.  Dominion  determined 
the  Property  to  have  a  fair  market  value 
of  $2.9  million,  as  of  February  25, 1992. 
In  addition,  PWPI  hired  LandVest  of 
Boston,  Massachusetts,  MAI,  to 
determine  the  fair  market  value  of  the 
Property.  LandVest  determined  the  fair 
market  value  of  die  Property  to  be  $2.7 
million,  as  of  February  20. 1992.  Based 
upon  these  two  appraisals.  PWPI,  as  a 
qualified  independent  fidudary  for  the 
Plan  with  respect  to  the  proposed  Sale, 
determined,  as  of  April  3, 1992.  that  the 
fair  market  value  of  the  Property  was 
$2.8  million;  and  furthermore 
determined  that  it  was  in  the  best 
interests  of  the  Plan  and  its  participants 
and  beneficiaries  to  sell  the  Property  at 
this  time  to  the  Employer.  PWH  found 
that,  due  to  economic  changes  in  the 
area  and  the  declining  market  values  of 
real  property,  owning  the  Property  does 
not  serve  the  interests  of  the  Plan.  PWPI 
concluded  in  its  representations  that  the 
potential  for  growth  in  the  area  has 
declined,  especially,  because  of  the 
change  in  tourism  and  military 
expenditures  in  the  area.  PWPI 
determined  that  the  economy  of  the  area 
where  the  Property  is  located 
principally  depends  upon  toimsm,  the 
retail  sales  industry,  lodging  facilities, 
the  military,  and  the  ship  building 
industry.  All  the  above  items  are 
represented  by  PWPI  to  be  experiencing 
a  decline  in  opportunity  for  growth  and 
profitability  since  the  latter  part  of  the 
1980s  from  their  highs  of  the  mid-1980s. 
The  applicant,  citing  a  report  by  ZHA, 
Inc.  of  Annapolis,  Maryland,  a  real 
estate  consulting  firm,  represents  that 
the  potential  for  commercial 
development  of  the  Property  will  not 
ripen  for  another  5  to  15  years. 

5.  In  summary,  the  applicant 
represents  that  the  proposed  Sale  will 
satisfy  the  criteria  of  section  408(a}  of 
the  Act  because  (a)  the  Sale  of  the 
Property  involves  a  one-time 
transaction;  (b)  the  Plan  will  not  incur 


any  expenses  incident  to  the  Sale;  (c) 
the  Sates  price  will  be  determined  from 
appraisals  of  the  Prop«ty  prepared  by 

aualified,  independent  appraisers;  (d) 
le  Sale  was  determined  by  a  qualified, 
independent  Plan  fiduciary  to  be  in  the 
best  interests  of  the  Plan  and  its 
participants  and  beneficiaries  and 
protective  of  the  interests  of  the 
participants  and  beneficiaries  of  the 
Plan;  (e)  the  Sale  will  permit  the  Plan 
to  realize  and  reinvest  the  appreciated 
return  from  the  Sale  of  die  Property  in 
more  liqpid  assets;  and  (f)  the  Plan  will 
not  have  to  invest  any  of  its  assets  in  the 
development  of  the  Property. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
C.E.  Beaver  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

MetrofiolitaB  lib  Insorance  Ceii4>any 
(MetropoUtaa),  Located  ni  Naw  Yerk, 
New  York 

(Applicafion  No.  D-8469I 

Proposed  Exeii^;>tioB 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  40B(a)  of  the  Act 
and  section  4975(cK2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28, 1975).  If  the  exemption 
is  granted  the  restrictions  of  section 
406(a),  406(bKl)  and  406(b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
apphcation  of  section  4975  of  the  Code 
shall  not  apply,  effective  February  20, 
1984,  to  the  past  and  continued  leasing 
by  Metropolitan's  Separate  Account  RE 
(Account  RE),  a  pooled  separate  account 
sponsored  by  Metropolitan  in  which 
employee  benefit  plans  (Plans)  invest,  of 
office  space  in  Commerce  Plaza,  a 
commercial  development  located  ia 
Oakbrook,  IIliBois.  to  MetropoLlten. 
provided  that  the  terms  and  conditions 
of  the  transaction  were  and  remain  at 
least  as  favorable  to  Account  RE  as  those 
available  in  similar  transactions 
between  unrelated  parties. 

Effective  date:  If  this  proposed 
exemption  is  granted,  tiie  effective  date 
will  be  February  20,  1984. 

Summaiy  of  Facts  and  RepreseotatkMM 

1.  Metropolitan  is  a  mutual  Uh 
insurance  company  organized  under  the 
laws  of  the  stale  of  New  York. 
Metropolitan  has  under  management,  in 
its  general  account  (the  General 
Account)  and  all  of  its  separate 
accounts.  ■  portfolio  of  mortgage  loans 
and  real  estate  equities  of  approximately 
$22.1  bUlion. 

2.  Metropolitan  organized  Account  RE 
in  1972  as  a  separate  account  within  the 
contemplation  of  section  3(17)  of  the 
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Act.  under  which  income  and  gains  and 
losses,  whether  or  not  realized,  from 
assets  allocated  to  the  Account  are 
credited  to  or  charged  against  the 
Account  without  regard  to  other 
income,  gains,  or  losses  of  Metropolitan. 
Account  RE  is  op«n-ended  with  respect 
to  investments  and  participation. 
Participation  in  Account  RE  is  effected 
pursuant  to  group  annuity  contracts 
issued  to  partici{>ating  plans  (or  Plan 
sponsors)  which  provide,  among  other 
things,  that  amounts  received  imder  the 
contracts  are  applied  to  Account  RE  and 
that  the  investment  experience  of  the 
Account  will  be  credited  or  charged,  as 
the  case  may  be,  to  the  participating 
contracts  proportionately  to  the  relative 
interests  ofsuch  contracts  in  the  assets 
held  in  the  Account.  Account  RE  invests 
in  equity  and  debt  interests  in  real 
estate.  The  value  of  the  real  estate 
interests  held  in  Account  RE  as  of  June 
30, 1987  was  approximately  $322 
million  and  27  Plans  were  then 
participating  in  the  Account. 
Metropolitan  has  been  designated  as  an 
investment  manager  within  the 
contemplation  of  section  3(38)  of  the 
Act  with  respect  to  each  Plan 
participating  in  Account  RE. 

3.  Commerce  Plaza  is  comprised  of 
three  buildings,  two  of  which  were 
formerly  owned  by  a  joint  venture 
known  as  Commerce  Plaza  North,  and 
one  of  which  was  formerly  owned  by  a 
joint  venture  known  as  Commerce  Plaza 
South.  Commerce  Plaza  South  was 
formed  on  February  7, 1973  in 
connection  with  the  purchase  of  an 
improved  property  as  a  joint  venture 
comprised  of  three  general  partners: 
Metropolitan — owning  a  50%  interest  in 
the  venture;  Arthur  Rubloff  &  Co. — 
owning  a  25%  interest;  and  Mr.  Lee 
Miglin — owning  a  25%  interest.'  In 
accordance  with  its  standard  acquisition 
procedures  as  then  in  effect  for  Account 
RE,  90%  of  Metropolitan's  joint  venture 
interest  in  Commerce  Plaza  South  was 
acquired  for  the  General  Account  and 
10%  for  Account  RE.  The  Property  is 
encumbered  by  two  mortgages  to  the 
Equitable  Life  Assurance  Society  of  the 
United  States.  Metropolitan,  acting  on 
behalf  of  the  General  Account  and 
Account  RE,  acquired  a  100%  interest  in 
all  three  buildings  on  May  25, 1982  in 


the  same  proportions  as  above,  at  which 
time  the  joint  ventures  were  dissolved, 
and  the  three  buildings  consolidated 
into  a  single  property.' 

4.  On  May  11, 1973,  Commerce  Plaza 
South  entered  into  a  lease  (the  Primary 
Lease)  for  office  space  with 
Metropolitan.  The  Primary  Lease  was 
for  a  term  of  sixty  months  for  an  area  of 
10,020  square  feet.  Metropolitan 
reserved  the  right  to  renew  the  Primary 
Lease  on  the  same  terms  and  conditions 
for  an  additional  sixty  months. 

On  July  26, 1977,  a  supplement  to  the 
Primary  lease  (First  Supplementary 
Lease)  was  executed  under  which 
Commerce  Plaza  South  leased  to 
Metropolitan  additional  space  of 
approximately  1,661  souare  feet. 

By  letter  agreement  date  August  30, 
1977,  the  Primary  Lease  and  the  First 


'  The  applicant  represents  that  Commerce  Plaza 
South  would  have  constituted  a  "real  estate 
operating  company",  as  defined  in  the  Department's 
"plan  asset"  regulation.  29  CFR  2510.3-101,  if  that 
ret{ulation  had  tieen  in  effect  during  the  pre-May  25, 
1902  period  when  the  building  was  owned  and 
operated  bv  Commerce  Plaza  South,  and  that, 
therefore,  the  assets  of  Account  R£  included  only 
its  investment  in  the  joint  venture  and  not  any  of 
the  underlying  assets  thereof.  The  Department 
expresses  no  opinion  whether  Commerce  Plaza 
South  was  a  "real  estate  operating  company." 


'  In  this  notice  the  applicant  has  not  requested 
exemplive  relief  for  the  initial  allocation  of  the 
shared  investment  in  Commerce  Plaza  between 
Account  RE  and  Metropolitan.  In  this  regard,  it  is 
the  view  of  the  Department  that  the  mere 
investment  of  the  assets  of  a  plan  on  identical  terms 
vrith  a  fiduciary's  investment  for  his  or  her  own 
account  in  the  equity  interests  of  a  shared  real 
estate  investment  would  not,  in  itself,  cause  the. 
fiduciary  to  have  an  Interest  in  the  transaction  that 
may  affect  his  or  her  best  judgment  as  a  fiduciary. 
Therefore,  such  an  investment  would  not  in  itself, 
violate  section  406(bKl)  which  slates  that  a 
fiduciary  may  not  deal  with  the  assets  of  a  plan  for 
his  or  her  own  interest  or  account  In  addition,  such 
shared  investment,  pursuant  to  reasonable 
procedures  established  by  the  fiduciary,  would  not 
cause  the  fiduciary  to  act  on  behalf  of  (or  represent) 
a  party  whose  interests  are  adverse  to  those  of  the 
plan.  Therefore,  such  an  investment  would  not,  in 
itself,  violate  section  406(b)<2)  which  sUtes  that  a 
fiduciary  may  not  act  in  any  capacity  in  a 
transaction  involving  the  plan  on  behalf  of  a  party 
whose  interests  are  adverse  to  the  interests  of  the 
plan. 

With  respect  to  section  406(a)(lMD)  of  the  Act. 
which  prohibits  the  transfer  to,  or  use  by  or  for  the 
benefit  of,  a  party  in  interest  (including  a  fiduciary) 
of  the  assets  of  a  plan,  it  is  the  opinion  of  the 
Department  that  a  party  interest  diies  not  violate 
that  section  merely  because  he  or  she  derived  some 
incidental  benefit  from  a  transaction  involving  plan 
assets.  The  Department  assumes,  for  this  analysis, 
that  the  fiduciary  does  not  rely  upon,  and  is  not 
otherwise  dependent  upon,  the  participation  of  the 
plan  in  order  to  undertake  its  share  of  the 
investment. 

Thus,  with  respect  to  the  investment  of  plans 
assets  in  shared  equity  investments  which  are  made 
simultaneously  with  investments  by  a  fiduciary  for 
its  own  account  on  identical  terms  it  is  the  view 
of  the  Department  that  any  benefit  that  the  party  in 
interest/fiduciary  might  derive  from  such 
investment  under  these  circiunslances  is  incidental 
and  would  not  violate  section  406(aHlXD)  of  the 
Act. 

We  further  note  that  the  Investment  needs  of  a 
plan  may  change  over  a  period  of  time  and,  in  the 
case  of  shared  investments,  the  needs  and 
objectives  of  other  investors  may  become  different 
from  one  another.  At  this  point  conflicts  of  Interest 
may  develop.  We  express  no  opinion  as  to  possible 
prohibited  transactions  which  may  occur  during  the 
course  of  the  joint  ownership  in  Commerce  Plaza. 

For  a  more  complete  discussion  of  these  issues, 
see  the  Notice  of  Proposed  Exemption  for  Certain 
Transactions  Involving  the  Equitable  Life  Assurance 
Society  of  the  United  States.  52  FR  30965.  30973. 
August  18. 1967. 


Supplementary  Lease  were  renewed  for 
a  term  commencing  June  1, 1978  and 
extending  through  may  31, 1983. 
Further  supplemental  leases  were 
executed  for  storage  and  additional 
of  Bee  space  in  1981.  Such  supplemental 
leases  also  expired  with  the  Primary 
Lease  on  May  31, 1983,* 

5.  Upon  the  expiration  of  the  Primary 
Lease,  First  Supplementary  Lease  and 
the  other  supplementary  leases. 
Metropolitan  entered  into  a  new  lease, 
effective  June  1, 1983,  which  was 
supplemented  on  July  10, 1984, 
effective  August  1, 1984,  for  a  term  to 
expire  on  July  31, 1989,  for  office  space 
known  as  Suite  300.  Additional  space 
(known  as  Suite  440)  was  leased  on  July 
20, 1984,  effective  August  1, 1984,  for  a 
term  to  expire  on  September  30, 1989 
(together,  the  Second  Leases).  Under  the 
Second  Leases,  Metropolitan  leases 
approximately  22.000  square  feet,  or 
4.9%  of  the  available  leasable  space  in 
Commerce  Plaza,  for  $18.00  per  square 
foot.  Upon  the  expiration  of  the  Second 
Leases,  Metropolitan  continued  to 
occupy  the  two  suites  on  a  month-to- 
monUi  holdover  basis  under  the  terms  of 
the  Second  Leases.  This  holdover  lasted 
until  November  30, 1989.  The  applicant 
represents  that,  consistent  with  the 
landlord's  normal  policies  in  respect  of 
similarly  situated  tenants  in  Commerce 
Plaza,  the  holdover  was  treated  by  the 
landlord  as  a  renewal  which  the 
applicant  further  represents  was 
permissible  under  the  Second  Leases. 

6.  On  August  4,  1989.  Metropolitan 
entered  into  a  lease  for  space  known  as 
Suite  400,  which  was  amended  on 
October  19, 1989  (the  Current  Lease). 
The  Current  Lease  commenced  on 
December  1, 1989  and  continues  to 
November  30, 1994,  Under  the  Current 
Lease,  Metropolitan  is  leasing  14,823 
square  feet  for  a  rental  of  $1,761,556,49 
for  the  five  year  term  of  the  Lease,  for 
an  annual  rental  of  $23.77  per  square 
foot. 

7.  hi  January,  1984,  Mr.  Richard  A. 
Rauch  was  appointed  independent 
fiduciary  for  Account  RE  with  respect  to 
the  lease  of  space  to  Metropolitan.  Mr. 
Rauch  is  the  owner  and  president  of 
Rauch  and  Associates,  an  independent 
real  estate  investment  and  consulting 
firm  in  Chicago.  As  the  fiduciary  for 
Account  RE  with  respect  to  the  Second 
and  Current  Leases,  Mr.  Rauch  reviewed 
the  determination  that  a  renewed  lease 


'  The  applicant  represents  that  Arthur  RublofT  ft 
Co.  was  the  managing  venturer  of  the  Commerce 
Plaza  South  property  and  that  Metropolitan  did  not 
have  the  authority  to  make  unilateral  decisions 
concerning  the  leasing  of  space  in  the  C^ommerce 
Plaza  South  property,  and  that,  therefore. 
Metropolitan  could  not  unilaterally  cause  the  joint 
venture  to  enter  into  the  Leases  wrilh  Metropolitan. 
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constitutes  a  desirable  and  appropriate 
transaction  and  investment  for  Account 
RE,  and  negotiated  the  terms  and 
conditions  of  such  lease.  Mr.  Rauch  also 
has  monitored  Metropolitan's 
performance  under  the  Leases  and  has 
enforced  and  will  continue  to  enforce 
the  terms  of  the  Leases,  if  necessary,  on 
behalf  of  Account  RE. 

8.  Mr,  Rauch  made  his  findings  widi 
respect  to  the  Second  Leases  on 
February  20, 1984,*  which  he 
supplemented  on  Mmrch  7, 198&.  Mr. 
Rauch  opined  on  the  Current  Lease  on 
July  21. 1989.  Mr.  Rauch  found,  based 
on  examination  of  the  premises  and 
lease  agreements,  as  well  as  comparable 
leases  at  Commerce  Plaza  and  similar 
properties  in  the  Chicago  maH^etpIace, 
and  his  personal  knowledge  of  the 
Chicago  oflice  building  market  since 
1959,  that  the  investment  by  Account 
RE  in  Commerce  Plaza  is  a  high  quality 
investment,  that  Metropolitan  is  a 
tenant  in  good  standing  and  that 
Metropolitan's  leasing  of  space  on 
Commerce  Plaza  under  both  the  Second 
and  Current  Leases  has  been  at  &ur 
market  terms  and  conditions,  including 
the  rental  rate. 

9.  In  summary,  the  applicant 
represents  that  the  transaction  satisfies 
the  criteria  of  section  408(a]  because:  (a) 
Mr.  Rauch,  as  independent  fiduciary  for 
Account  RE,  has  reviewed  and  approved 
the  terms  and  conditions  of  the  Leases 
and  nuHiitors  and  enforces  the  terms  of 
the  Leases;  (b)  Metropolitan  has  paid 
and  continues  to  pay  no  less  than  fair 
matket  rental  value  for  the  Leases  as 
determined  by  Mr.  Rauch  and  (c)  Mr. 
RauiJi  has  determined  that  the  Leases 
have  been  and  continue  to  be 
appropriate  and  in  the  best  interests  of 
the  Planfi  which  have  invested  in 
Account  RE. 

FOn  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Lurie  of  the  Department, 
t^ephooe  (202)  523-7901.  (This  is  not 
a  toll-firee  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following; 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a]  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduc^ry  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/ or  the  Code, 
including  any  prohibited  transaction 


provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibiUty  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  In  a 
prudent  fashion  in  accordance  with 
section  404(aKl)Cb)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
eocemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  &ct  that  a  transaction 
in  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  foct  a 
prohibited  transacticm;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  eadi 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washti^ton,  DC,  this  29th  day  of 
Januzrjr  1993. 
Ivan  StnsfiBid, 

Director  of  Exemption  Determinations. 
Pension  and  Weffare  Benefits  Administration. 
U.S.  Department  of  Labor. 
(FR  Doc.  93-2678  Filed  2-4-93: 8:45  am) 
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*  MatropoUtan  represtiats  that  it  will  file  a  Fonn 
5330  and  pay  all  applicable  excise  taxes  for  (he 
leading  oT  space  to  Metropolitan  for  the  period  of 
May  25. 1982  (the  dole  on  which  Matropolilan 
actjekwl  the  entire  equity  interest  in  ComoMrce 
Plaza)  Id  Februwy  20. 14S4  within  60  days  of  th« 
date  of  a  giant  of  this  proposed  exemption. 


[Prohibhed  Transaction  Exemption  93-S; 
Exemption  AppUcstion  Nol  0-91  S9»  at  ai.] 

Grant  of  IncMvkfcni  Exemptions;  Union 
Labor  Life  instjrance  Company 
(ULUCO},etal. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor.Q02 

ACTION:  Grant  of  individual  exemptions. 

SIMIMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
L.abor  (the  Department)  fi'om  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  I^irement  Income 


Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1968  fttie 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  (^  proposals  to  grAnX  suck 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representatiocs 
ctmtained  in  each  application  ior 
exemption  and  referred  interested 
perscMis  to  the  reflective  applications 
for  a  complete  statement  of  Xhe  bets  and 
representations.  The  applicsttmis  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notices  also  invited  interested  pefsons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
wTitten  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  writh  the  requirements  of 
the  notification  to  interested  persms. 
No  pi^lic  comments  aid  no  requests  for 
a  bearing,  unless  otherwise  stated,  weie 
received  by  the  Department 

The  notices  of  proposed  exen>ption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  efBjdive  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  ¥R  47713.  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasiuy  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570.  subpart  B  (55  FR  32836, 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Union  Labor  LiUs  Insurance  Company 
(ULUCO),  Located  is  Washington.  DC 

fProhibited  Transaction  ExBmption  93-6; 
Exemption  Application  No.  D-91691 

Exemption 

/.  Transactions 

A.  The  restrictions  of  sections  406(a) 
and  407(a)  of  the  Act  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code  by  reason  of  section  4976(c)(1) 
(A)  through  (D)  of  the  Code  shall  not 
apply  to  die  following  transactions 
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involving  trusts  and  certificates 
evidencing  interests  therein: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  an 
employee  benefit  plan  when  the 
sponsor,  servicer,  trustee  or  insurer  of  a 
trust,  the  underwriter  of  the  certificates 
representing  an  interest  in  the  trust,  or 
an  obligor  is  a  party  in  interest  Mnth 
respect  to  such  plan; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.A.  (1)  or  (2). 

Notwithstanding  the  foregoing, 
section  I.A.  does  not  provide  an 
exemption  fi'om  the  restrictions  of 
sections  406(a)(1)(E),  406(a)(2)  and  407 
for  the  acquisition  or  holding  of  a 
certificate  on  behalf  of  an  Excluded  Plan 
by  any  person  who  has  discretionary 
authority  or  renders  investment  advice 
with  respect  to  the  assets  of  that 
Excluded  Plan.* 

B.  The  restrictions  of  sections 
406(b)(1)  and  406(b)(2)  of  the  Act  and 
the  taxes  imposed  by  section  4975  (a) 
and  (b)  of  the  Code  by  reason  of  section 
4976(c)(1)(E)  of  the  Code  shall  not  apply 
to: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  a  plan 
when  the  person  who  has  discretionary 
authority  or  renders  investment  advice 
with  respect  to  the  investment  of  plan 
assets  in  the  certificates  is  (a)  an  obligor 
with  respect  to  5  percent  or  less  of  the 
fair  market  value  of  obligations  or 
receivables  contained  in  the  trust,  or  (b) 
an  affiliate  of  a  person  described  in  (a); 
if: 

(i)  The  plan  is  not  an  Excluded  Plan; 

(ii)  Solely  in  the  case  of  an  acquisition 
of  certificates  in  connection  with  the 
initial  issuance  of  the  certificates,  at 
least  50  percent  of  each  class  of 
certificates  in  which  plans  have 
invested  is  acquired  by  persons 
independent  of  the  members  of  the 
Restricted  Group  and  at  least  50  percent 
of  the  aggregate  interest  in  the  trust  is 
acquired  by  persons  independent  of  the 
Restricted  Group; 

(iii)  A  plan's  investment  in  each  class 
of  certificates  does  not  exceed  25 
percent  of  all  of  the  certificates  of  that 


class  outstanding  at  the  time  of  the 
acquisition;  and 

Uv)  Immediately  after  the  acquisition 
of  the  certificates,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discretionary  authority  or  renders 
investment  advice  are  invested  in 
certificates  representing  an  interest  in  a 
trust  containing  assets  sold  or  serviced 
by  the  same  entity.'  For  purposes  of  this 
paragraph  B.(l)(iv)  only,  an  entity  will 
not  he  considered  to  service  assets 
contained  in  a  trust  if  it  is  merely  a 
subservicer  of  that  trust; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates,  provided  that  the  conditions 
set  forth  in  paragraph  B.(l)(i),  (iii)  and 
(iv)  are  met;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  LB.  (1)  or  (2). 

C  The  restrictions  of  sections  406(a), 
406(b)  and  407(a)  of  the  Act,  and  the 
taxes  imposed  by  section  4975  (a)  and 
(b)  of  the  Code  by  reason  of  section 
4975(c)  of  the  Code,  shall  not  apply  to 
transactions  in  connection  with  the 
servicing,  management  and  operation  of 
a  trust;  provided: 

(1)  Such  transactions  are  carried  out 
in  accordance  with  the  terms  of  a 
binding  pooling  and  servicing 
arrangement;  and 

(2)  The  pooling  and  servicing 
agreement  is  provided  to,  or  described 
in  all  material  respects  in  the  prospectus 
or  private  placement  memorandum 
provided  to,  investing  plans  before  they 
purchase  certificates  issued  by  the 
trust.3 

Notwithstanding  the  foregoing, 
section  I.C.  does  not  provide  an 
exemption  from  the  restrictions  of 
section  406(b)  of  the  Act  or  bom  the 
taxes  imposed  by  reason  of  section 
4975(c)  of  the  Code  for  the  receipt  of  a 
fee  by  a  servicer  of  the  trust  fi^m  a 
person  other  than  the  trustee  or  sponsor, 
unless  such  fee  constitutes  a  "qualified 
administrative  fee"  as  defined  in  section 
III.S. 


'  Sectioa  I.A.  provides  no  relief  from  sections 
406(aXl)CE).  406(aH2)  and  407  for  any  person 
randering  investment  advice  to  an  Excluded  Plan 
within  the  meaning  of  section  3(2lMA)(u)  and 
regulation  29  CFR  2510.3-21(c). 


'  For  ptirposes  of  this  exemption,  each  plan 
participating  in  a  commingled  fund  (such  as  a  bank 
collective  trust  fund  or  insurance  company  pooled 
separate  account)  shall  be  considered  to  own  the 
same  proportionate  undivided  Interest  in  each  asset 
of  the  commingled  fund  as  its  proportionate  interest 
in  the  total  assets  of  the  commii\gled  fund  as 
calculated  on  the  most  recent  preceding  valuation 
date  of  the  fund. 

'  In  the  case  of  a  private  placement  memorandum, 
such  memorandum  must  contain  substantially  the 
same  information  that  would  be  disclosed  in  a 
prospectus  if  the  offering  of  the  certificates  were 
made  in  a  registered  public  offering  under  the 
Securities  Act  of  1933.  In  the  Department's  view, 
the  private  placement  memorandum  must  contain 
sufTicienl  information  to  permit  plan  Hduciaries  to 
make  informed  investment  decisions. 


D.  The  restrictions  of  sections  406(a) 
and  407(a)  of  the  Act,  and  the  taxes 
imposed  by  sections  4975  (a)  and  (b)  of 
the  Code  by  reason  of  sections 
4975(c)(1)  (A)  through  P)  of  the  Code, 
shall  not  apply  to  any  transactions  to 
which  those  restrictions  or  taxes  would 
otherwise  apply  merely  because  a 
person  is  deemed  to  be  a  party  in 
interest  or  disqualified  person 
(including  a  fiduciary)  with  respect  to  a 
plan  by  virtue  of  providing  services  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider 
described  in  section  3(14)  (F),  (G),  (H), 
or  (I)  of  the  Act  or  section  4975(e)(2)  (F), 
(G),  (H),  or  a)  of  the  Code),  solely 
because  of  the  plan's  ownership  of 
certificates. 

//.  General  Conditions 

A.  The  relief  provided  under  part  I  is 
available  only  if  the  following 
conditions  are  met: 

(1)  The  acquisition  of  certificates  by  a 
plan  is  on  terms  (including  the 
certificate  price)  that  are  at  least  as 
favorable  to  the  plan  as  they  would  be 
in  an  arm's-length  transaction  with  an 
unrelated  party; 

(2)  The  rights  and  interests  evidenced 
by  the  certificates  are  not  subordinated 
to  the  rights  and  interests  evidenced  by 
other  certificates  of  the  same  trust; 

(3)  The  certificates  acquired  by  the 
plan  have  received  a  rating  at  the  time 
of  such  acquisition  that  is  in  one  of  the 
three  highest  generic  rating  categories 
from  either  Standard  &  Poor's 

^Corporation  (SAP's),  Moody's  Investors 
Service,  Inc.  (Moody's),  Duff  &  Phelps 
Inc.  (D&P)  or  Fitch  investors  Service, 
Inc.  (Fitch); 

(4)  The  trustee  is  not  an  affiliate  of 
any  member  of  the  Restricted  Group. 
However,  the  trustee  shall  not  be 
considered  to  be  an  affiliate  of  a  servicer 
solely  because  the  trustee  has  succeeded 
to  the  rights  and  responsibilities  of  the 
servicer  pursuant  to  the  terms  of  a 
pooling  and  servicing  agreement 
providing  for  such  succession  upon  the 
occurrence  of  one  or  more  events  of 
default  by  the  servicer; 

(5)  The  sum  of  all  payments  made  to 
and  retained  by  the  underwriters  in 
connection  with  the  distribution  or 
placement  of  certificates  represents  not 
more  than  reasonable  compensation  for 
underwriting  or  placing  the  certificates; 
the  sum  of  all  payments  made  to  and 
retained  by  the  sponsor  pursuant  to  the 
assignment  of  obligations  (or  interests 
therein)  to  the  trust  represents  not  more 
than  the  fair  market  value  of  such 
obligations  (or  interests);  and  the  sum  of 
all  payments  made  to  and  retained  by 
the  servicer  represents  not  more  than 
reasonable  compensation  for  the 
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servicer's  services  under  the  pooling 
and  servicing  agreement  and 
reimbursement  of  the  servicer's 
reasonable  expenses  in  coimection 
therewith:  and 

(6)  The  plan  investing  in  such 
certificates  is  an  "accredited  investor" 
as  defined  in  Rule  501(a)(1)  of 
Regulation  D  of  the  Securities  and 
Exchange  Commission  under  the 
Securities  Act  of  1933. 

B.  Neither  any  underwriter,  sponsor, 
trustee,  servicer,  insurer,  or  any  obligor, 
unless  it  or  any  of  its  affiliates  has 
discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
plan  assets  used  by  a  plan  to  acquire 
certificates,  shall  be  denied  the  relief 
provided  under  Part  I,  if  the  provision 
of  subsection  n.A.(6)  above  is  not 
satisfied  with  respect  to  acquisition  or 
holding  by  a  plan  of  such  certificates, 
provided  that  (1)  such  condition  is 
disclosed  in  the  pros]>ectus  or  private 
placement  memorandum;  (2)  in  the  case 
of  a  private  placement  of  certificates,  the 
trustee  obtains  a  representation  from 
each  initial  purchaser  which  is  a  plan 
that  it  is  in  compliance  with  such 
condition,  and  obtains  a  covenant  from 
each  initial  purchaser  to  the  effect  that, 
so  long  as  such  initial  purchaser  (or  any 
transferee  of  such  initial  purchaser's 
certificates)  is  required  to  obtain  fit>m 
its  transferee  a  representation  regarding 
compliance  with  the  Securities  Act  of 
1933,  any  such  transferees  will  be 
required  to  make  a  written 
representation  regarding  compliance 
with  the  condition  set  forth  in 
subsection  II.A.(6)  above. 

III.  Definitions 

For  purposes  of  this  exemption: 
A.  "Certificate"  means: 

(1)  A  certificate 

(a)  That  represents  a  beneficial 
ownership  interest  in  the  assets  of  a 
trust;  and 

(b)  That  entitles  the  holder  to  pass- 
through  payments  of  principal,  interest, 
and/or  other  payments  made  with 
respect  to  the  assets  of  such  trust;  or 

(2)  A  certificate  denominated  as  a 
debt  instrument — 

(a)  That  represents  an  interest  in  a 
Real  Estate  Mortgage  Investment 
Conduit  (REMIC)  within  the  meaning  of 
section  860D(a)  of  the  Internal  Revenue 
Code  of  1986;  and 

(b)  That  is  issued  by  and  is  an 
obligation  of  a  trust; 

With  respect  to  certificates  defined  in 
(1)  and  (2)  for  which  ULUCO  or  any  of 
its  affiliates  is  the  trust  sponsor. 

For  purposes  of  this  exemption, 
references  to  "certificates  representing 
an  interest  in  a  trust"  include 


certificates  denominated  as  debt  which 
are  issued  by  a  trust. 

B.  "Trust  means  an  investment  pool, 
the  corpus  of  which  is  held  in  trust  and 
consists  solely  of: 

(1)  Either 

(a)  ObUgations  that  bear  interest  or  are 
purchased  at  a  discoxmt  and  which  are 
seciued  by  multi-femily  residential  and 
commercial  real  property  (including 
obligations  secured  by  leasehold 
interests  on  commercial  real  property); 
or 

(b)  Fractional  undivided  interests  in 
any  of  the  obligations  described  in 
clause  (a)  of  this  subsection  B(l); 

(2)  Property  which  had  secured  any  of 
the  obligations  described  in  subsection 
B(l); 

(3)  Undistributed  cash  or  temporary 
investments  made  therewith  maturing 
no  later  than  the  next  date  on  which 
distributions  are  to  made  to 
certificateholders;  and 

(4)  Rights  of  the  trustee  under  the 
pooling  and  servicing  agreement,  and 
rights  under  any  insurance  policies, 
third-party  guarantees,  contracts  of 
suretyship  and  other  credit  support 
arrangements  with  respect  to  any 
obligations  described  in  subsection 
B.(l). 

Notwithstanding  the  foregoing,  the 
term  "trust"  does  not  include  any 
investment  pool  unless:  (i)  The 
investment  pool  consists  only  of  assets 
of  the  type  which  have  been  included  in 
other  investment  pools,  (ii)  certificates 
evidencing  interests  in  such  other 
investment  pools  have  been  rated  in  one 
of  the  three  highest  generic  rating 
categories  by  SAP's.  Moody's,  D&P.  or 
Fitch  for  at  least  one  year  prior  to  the 
plan's  acquisition  of  certificates 
pursuant  to  this  exemption,  and  (iii) 
certificates  evidencing  interests  in  such 
other  investment  pools  have  been 
purchased  by  investors  other  than  plans 
for  at  least  one  year  prior  to  the  plan's 
acquisition  of  certificates  pursuant  to 
this  exemption. 

C.  "Underwriter"  means  the  person  or 
persons  who  are  primarily  responsible 
for  the  sale  of  the  certificates. 

D.  "Sponsor"  means: 

(1)  ULUCO;  and 

(2)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  ULLICO. 

E.  "Master  Servicer"  means  the  entity 
that  is  a  party  to  the  pooling  and 
servicing  agreement  relating  to  trust 
assets  and  is  fully  responsible  for 
servicing,  directly  or  through 
subservicers,  the  assets  of  the  trust. 

F.  "Subservicer"  means  an  entity 
which,  under  the  supervision  of  and  on 
l)ehalf  of  the  master  servicer,  services 


loans  contained  in  the  trust,  but  is  not 
a  party  to  the  pooling  and  servicing 
a^wment. 

G.  "Servicer"  means  any  entity  which 
services  loans  contained  in  the  trust, 
including  the  master  servicer  and  any 
sub-servicer. 

H.  "Trustee"  means  the  trustee  of  the 
trust,  and  in  the  case  of  certificates 
which  are  denominated  as  debt 
Instruments,  also  means  the  trustee  of 
the  indenture  trust. 

I.  "Insurer"  means  the  insurer  ca 
guarantor  of,  or  provider  of  other  credit 
support  for,  a  trust 

fjotwithstanding  the  foregoing,  a 
person  is  not  an  insurer  solely  because 
it  holds  securities  representing  an 
interest  in  a  trust  which  are  of  a  class 
subordinated  to  certificates  representing 
an  interest  in  the  same  trust. 

J.  "Obligor"  means  any  person,  other 
than  the  insurer,  that  is  obligated  to 
make  payments  with  respect  to  any 
obligation  or  receivable  included  in  the 
trust. 

K.  "Excluded  Plan"  means  any  plan 
with  respect  to  which  any  member  of 
the  Restricted  Group  is  a  "plan  sponsor" 
within  the  meaning  of  section  3(16)(B) 
of  the  Act. 

L.  "Restricted  Group"  with  re8(>ect  to 
a  class  of  certificates  means: 

(1)  Each  underwriter; 

(2)  Each  insurer. 

(3)  The  sponsor. 

(4)  The  trustee; 

(5)  Each  servicer, 

(6)  Any  obligor  with  respect  to 
obligations  or  receivables  included  in 
the  trust  constituting  more  than  5 
{>ercent  of  the  aggregate  unamortized 
principal  balance  of  the  assets  in  the 
trust,  determined  on  the  date  of  the 
initial  issuance  of  certificates  by  the 
trust;  or 

(7)  Any  affiliate  of  a  person  described 
in  (1)-(B)  above. 

M.  "Affiliate"  of  another  person 
includes: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other 
person; 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act),  a  brother,  a  sister,  or 

a  spouse  of  a  brother  or  sister  of  such 
other  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

N.  "Control"  means  the  power  to 
exercise  a  controlling  infiuence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

O.  A  person  will  be  "independent"  of 
another  person  only  if. 
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(1)  Such  person  is  not  an  affiliate  of 
that  other  person;  and 

(2)  The  other  person,  or  an  affiliate 
thereof,  is  not  a  fiduciary  who  has 
investment  management  authority  or 
renders  investment  advice  with  respect 
to  any  assets  of  such  person. 

P.  "Sale"  includes  the  entrance  into  a 
forward  delivery  commitment  (as 
defined  in  section  Q  twlow),  provided: 

(1)  The  terms  of  the  forward  deHvery 
commitment  (including  any  fee  paid  to 
the  investing  plan)  are  no  less  favorable 
to  the  plan  tiian  they  would  be  in  an 
ann's  length  transaction  with  an 
unrelated  party; 

(2)  The  prospectus  or  private 
placement  memorandum  is  provided  to 
an  investing  plan  prior  to  the  time  the 
plan  enters  into  the  forward  delivery 
commitment;  and 

(3)  At  the  time  of  the  delivery,  all 
conditions  of  this  exemption  applicable 
to  sales  are  met. 

Q.  'Torward  delivery  commitment" 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  certiBcates  to  be 
delivered  at  an  agreed  future  settlement 
date.  The  term  includes  both  mandatory 
contracts  (which  contemplate  obligatory 
delivery  and  acceptance  of  the 
certificates)  and  optional  contracts 
(which  give  one  party  the  right  but  not 
the  obligation  to  deliver  certificates  to, 
or  demand  delivery  of  certificate  from, 
the  other  party). 

R.  "Reasonable  compensation"  has 
the  same  meaning  as  that  term  is 
defined  in  29  CFR  2550.408c-2. 

S.  "Qualified  Administrative  Fee" 
means  a  fe^  which  meets  the  following 
criteria: 

(1)  The  fee  is  triggered  by  an  act  or 
failure  to  act  by  the  obligor  other  than 
the  normal  timely  payment  of  amounts 
owing  in  respect  of  the  obligations; 

(2)  The  servicer  may  not  charge  the 
fee  absent  the  act  or  failure  to  act 
referred  to  in  (1); 

(3)  The  ability  to  charge  the  fee,  the 
circumstances  in  which  the  fee  may  be 
charged,  and  an  explanation  of  how  the 
fee  is  calculated  are  set  forth  in  the 
pooling  and  servicing  agreement;  and 

(4)  The  amount  paid  to  investors  in 
the  trust  will  not  be  reduced  by  the 
amount  of  any  such  fee  waived  by  the 
servicer. 

T.  "Pooling  and  Servicing 
Agreement"  means  the  agreement  or 
agreements  among  a  sponsor,  a  servicer 
and  the  trustee  establishing  a  trust.  In 
the  case  of  certificates  which  are 
denominated  as  d^  instruments, 
"Pooling  and  Servicing  Agreement"  also 
includes  the  indenture  entered  into  by 
the  trustee  of  the  trust  issuing  such 
certificates  and  the  indenture  trustee. 


For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refar  to  the  notice  of  propose 
exemption  published  on  November  30, 
1992  at  57  FR  56597. 

For  Further  Information  Contact:  Mr. 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-«881.  (This  is  not 
a  toll-free  number.) 

Pension  Man  of  Covammanl  Euq^yaes 
Hospital  Association,  Inc.  (the  Plan), 
Located  in  Kaaaaa  City,  Misaouri 

[Prohibited  Transaction  Exemption  93-7; 
Exemption  Application  No.  D-90661 

Exemptian 

The  restrictions  of  sections  406(a). 
406(b)(1),  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  (1)  the 
guaranty  by  Government  Employees 
Hospital  Association,  Inc.  (the 
Employer),  the  sponsor  of  the  Plan,  of 
the  maturity  values  of  the  sub- funds  (the 
Sub- funds),  plus  additional  interest  on 
one  of  the  Sub- funds  (together,  the 
Guaranteed  Amount),  under  group 
annuity  contract  number  GA-1010  (the 
GAC)  issued  to  the  Plan  by  Mutual 
Benefit  Life  Insurance  Company  of  New 
Jersey  (Mutual  Benefit);  (2)  the  interest- 
free  extensions  of  credit  to  the  Plan  by 
the  Employer  (the  Advances)  as 
advances  on  the  Guaranteed  Amount; 
and  (3)  the  Plan's  potential  repayment 
of  the  Advances  (the  Repayments); 
provided  that  the  following  conditions 
are  satisfied: 

(A)  All  terms  of  such  transactions  are 
no  less  favorable  to  the  Plan  than  those 
which  the  Plan  could  obtain  in  arm's- 
length  transactions  with  an  unrelated 
party; 

(B)  No  interest  and/or  expenses  are 
paid  by  the  Plan; 

(C)  The  advances  are  mckde  only  in 
lieu  of  payments  due  from  Mutual 
Benefit  with  respect  to  the  GAC; 

(D)  The  Repayments  are  made  only 
from  the  amounts  actually  received  by 
the  Plan  from  Mutual  Benefit,  its 
successors  or  assigns,  or  any  guaranty 
fund  or  other  association  (Third  Party 
Recoveries): 

(E)  The  Repayments  do  not  exceed  the 
lesser  of  (1)  the  total  Advances,  or  (2) 
the  Guaranteed  Amount;  and 

(F)  The  repayments  are  waived  to  the 
extent  the  Advances  exceed  the  Third 
Party  Recoveries. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 


proposed  exemprtion  published  on 
November  30,  1992  at  57  FR  56595. 

Written  Comments:  The  Departnrient 
received  one  written  comment  and  no 
requests  for  a  hearing.  The  comment 
was  submitted  on  behalf  of  the 
Employer,  in  correction  of  a 
typographical  error  which  appeared  in 
the  Notice  of  Proposed  Exemption.  The 
Employer  notes  that  the  third  paragraph 
of  the  summary  of  facts  and 
representations  in  the  Notice  describes 
a  subfund  maturity  date  of  December  31, 
1992.  The  correct  maturity  date  of  the 
referenced  subfund  is  December  31, 
1991. 

After  consideration  of  the  entire 
record,  the  Department  has  determined 
to  incorporete  the  aforementioned 
correction  and  grant  the  exemption  as 
proposed. 

For  Further  Information  Contact: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.)  "' 

Fortunoff  Pension  Plan— Employer 
Group  A  (the  Group  A  Plan),  Fortunofi 
Pension  Plan — ^Employer  Group  B  (the 
Group  B  Plan)  and  Fortunoff  Fine 
Jewelry  and  Silverware,  Inc.  Profit 
Sharing  Plan  (the  Profit  Sharing  Plan; 
collectively,  the  Plans),  Located  in 
Westbury.NY 

(Prohibiled  Transaction  Exemption  92-8; 
Exemption  Application  Noe,  D-8778,  D-8073 
and  D-90741 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resuhing  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code  shall  not  apply  to:  (1)  The 
purchase  by  the  Plans  of  undivided 
interests  in  certain  improved  real 
property  (the  Property),  for  the  total 
cash  consideration  of  $6  million,  from 
M.  Fortunoff  of  Westbury  Corporation 
(M.  Fortunoff).  the  sponsor  of  the  Group 
B  Plan;  (2)  the  leasing  of  the  Property  by 
the  Plans  to  Fortunoff  Fine  Jewelry  and 
Silverware,  Inc.  (FFJ),  the  sponsor  of  the 
Croup  A  Plan  and  the  Profit  Sharing 
Plan  under  the  provisions  of  an 
amended  lease  (the  Amended  Lease); 
and  (3)  the  use  of  space  in  the  Property 
by  Fortunoff  Information  Services  (FIS) 
pursuant  to  the  terms  of  a  license 
agreement  (the  License)  between  FF) 
and  FIS,  provided  the  following 
conditions  are  met:  (1)  the  terms  of  the 
transactions  are  at  least  as  favorable  to 
the  Plans  as  those  obtainable  in  arm's 
length  transactions  with  an  unrelated 
party;  (2)  the  independent  fiduciary  has 
determined  that  the  subject  transactions 
are  in  the  best  interests  of  the  Plans,  will 
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monitor  and  enforce  compliance  with 
the  terms  and  the  conditions  of  the 
transactions  and  exemption  at  all  times, 
and  will  appoint  one  or  mora 
independent  fiduciaries  to  resolva  any 
conflicts  of  intermt  which  may  develop 
betwean  the  Plans  with  respect  to  the 
Amended  Lease,  the  Property  or  each 
Plan's  interest  therein;  (3)  the 
acquisition  price  that  is  paid  by  tha 
Plans  for  proportionate  interests  in  the 
Property  is  less  than  the  independently 
appraised  value  of  the  {Property;  (4)  the 
value  of  the  proportionate  interests  in 
the  Property  that  are  acquired  by  »Kdi 
Plan  does  not  exceed  25  percent  of  earfi 
Plan's  assets;  (5)  with  the  exception  of 
mandatory  title  insurance  chai^ges.  no 
Plan  pays  any  real  estate  fees  or 
commissions  in  connection  with  its 
acquisition  of  an  interest  in  the 
Property;  (6)  the  rental  amount  {the  Base 
Rent)  under  the  existing  lease,  whidi 
will  be  incorporated  into  the  Amended 
Lease,  is  (as  of  March  17, 1992)  in 
excess  of  the  fair  market  rental  value  of 
the  Property;  (7)  the  Base  Rant  is 
adjusted  annually  by  the  independent 
Bduciary  based  upon  an  independent 
appraisal  of  the  Property;  (8)  FFJ  incurs 
all  real  estate  taxes  and  other  costs  that 
are  associated  with  the  Property  and 
which  are  incident  to  the  Amended 
Lease;  (9)  FFJ  obtains  a  one  year 
irrevocable  letter  of  credit  (the  Letter  of 
Credit)  in  favor  of  the  Plans  as  security 
for  its  rental  obligations  luider  the 
Amended  Lease;  (10)  M.  FortunofF 
enters  into  an  escrow  agreement  (the 
Escrow  Agreement)  under  which  at  least 
one  year's  rental  under  the  Amended 
I^ease  is  maintained  through  the  sixth 
annivcnrsary  date  that  the  Property  is 
transferred  to  the  Plans;  (11)  the  fee  paid 
by  FIS  to  FFJ  imder  the  License  is 
proportionate  to  the  rental  payment 
made  by  FFJ  to  the  Plans  under  the 
Amended  Lease;  and  (12)  the  License 
has  no  effect  on  the  Plans'  ownership 
rights  In  the  Property  or  FFJ's 
obligations  to  the  Plans  under  the 
Amended  Lease. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  (the  Notice) 
published  on  May  8, 1992  at  57  FR 
19951. 

/.  Discmssion  of  Written  Comments 

Tba  Department  received  seventeen 
written  comments  with  respect  to  tiie 
Notice  and  four  requests  for  a  public 
hearing.  Of  the  hearing  requests 
received,  one  was  subsequently 
withdrawn. 

A  number  of  tlie  commentators 
requested  fdarification  of  the  terms  and 


conditions  of  the  Notice  and  had 
questions  as  to  tha  previsions  of  the 
respective  Plan  in  which  they 
participated.  Other  commentators 
expressed  concerns  regarding  (1) 
whether  the  applicants  and/or  members 
of  the  Fortunon  Family  (the  FartunofEs) 
would  finance  the  construction  of  a 
shopping  mall  development  known  as 
the  Long  Island  Calleria,  (2)  actual  or 
potential  conflicts  of  interest  that  might 
be  engaged  in  by  the  parties  to  the 
prop(»ed  transactions,  (3)  the  fieasibility 
of  allowing  the  Plans  to  invest  in  the 
Property  given  current  economic 
conditions,  (4)  the  structure  of  the 
proposed  transactions  and,  (5)  the 
creditworthiness  of  FFJ.  The  following 
is  a  discussion  of  these  comments 
including  the  responses  given  foy  Mr. 
Browde  and  FFJ. 

Several  comments  were  focused  on 
the  proposed  construction  of  the  Long 
Island  Galleria  within  the  vicinity  of 
FFJ's  Westbury,  New  York  store  and 
excess  land  surrounding  it  (the 
Westbury  Property).  Specifically,  these 
commentators  questioned  whether  the 
applicants  or  the  Fortunoffs  would  seek 
to  finance  the  construction  of  the  Long 
Island  Galleria  with  the  proceeds  of  the 
sale  of  the  subject  Property  by  M. 
Fortunoff  to  the  Plans. 

In  this  regard,  FFJ  states  that  the 
proceeds  firom  the  sale  of  the  Property 
will  not  be  used  to  finance  the 
construction  of  the  Long  Island  Galleria. 
Instead,  FFJ  explains  that  plans  are 
currently  being  implemented  for  the 
sale  of  portions  of  the  Westbury 
Property  to  third  party  developers.  As  a 
preliminary  step,  FFJ  states  that  a  31 
acre  parcel  of  property  has  been  sold  to 
the  PVlce  Club  and  construction  is 
currently  underway. 

Another  comment  was  directed  to 
conflicts  of  interest  that  were  believed 
to  be  inherent  in  the  proposed 
transactions.  Here,  the  commentator 
expressed  concerns  in  several  areas. 
First,  the  commentator  wondered 
whether  the  Fortunoffs  would  be 
vigilant  in  enforcing  the  terms  of  the 
Amended  Lease  since  the  commentator 
thought  the  Fortunoffs  made  all 
management  decisions  for  the  Plans  and 
also  managed  FIS  and  FFJ-  Second,  the 
commentator  questioned  the 
independence  of  both  Mr.  Sanford 
Browde,  the  independent  fiduciary,  and 
Mr.  James  Peel,  the  independent 
appraiser.  TTiird,  the  commentator 
remarked  that  the  Plans  had  divergent 
interests  which  the  commentator  aid 
not  believe  Mr.  Browde  could  resolve. 

In  response  to  the  initial  comment. 
Mr.  Browde  represents  that  he  and  not 
the  Fortunoffs  is  charged  with  vigilance 
in  protecting  the  rights  of  the  Plans 


tmder  the  Amended  Lease.  As  an 
attorney  speciaUzing  in  Labor  Law  and 
matters  pertaining  to  the  Act.  he 
maintains  that  he  is  well  acquainted 
with  his  fidudary  duties  and  that  he  is 
charged  with  a  personal  obligation 
always  to  act  in  the  best  interests  of  the 
Plans.  Mr.  Browde  also  asserts  that  he 
is  generally  familiar  with  commercial 
real  properties  In  the  vicinity  of  the 
Property  and  that  he  has  knowledge  of 
real  estate  values  for  income-producing 
real  property  and  fair  rental  values  for 
commercial  real  property.  Mr.  Browde 
agrees  that  if  a  foture  conflict  develops 
between  the  Plans  as  to  the  Amended 
Lease,  the  Property  or  the  interests  of 
each  Plan  with  respect  thereto,  he  will 
appoint  one  or  more  independent 
fiduciaries  to  act  on  behalf  of  such  Plans 
that  are  in  conflict  in  order  that  the 
respective  interests  of  each  Plan  will  be 
separately  represented. 

in  response  to  the  second  comment, 
FFJ  notes  that  Mr.  Browde  was  selected 
to  serve  on  behalf  of  the  Plans  as  the 
independent  fiduciary  in  order  to 
minimize  conflicts  of  interest  that  may 
exist  in  connection  with  the  proposea 
transactions.  FFJ  explain*  that  Mr. 
Browde  has  impressive  credentials  as  an 
attorney  specializing  in  Labor  Law  and 
matters  pertaining  to  the  Act,  and  be  has 
expressed  an  imderstanding  of  his 
personal  and  fiduciary  obligations  to  the 
Plans.  FFJ  further  notes  tliat  Mr.  Browde 
has  advised  the  Department  that  his 
business  dealings  with  FFJ  represent 
less  than  one  percent  of  his  annual 
income. 

As  for  Mr.  Peel's  independence,  FFJ 
represents  that  Mr.  Peel  is  a  certified 
MAI  appraiser  who  derives  less  than 
one  percent  of  his  annual  income  Erom 
the  applicants  and  other  Fortimoff 
interests. 

In  response  to  the  commentator's 
argument  about  the  divergent  needs  of 
the  Plans,  Mr.  Browde  represents  that 
the  Plans  have  consistent  investment 
goals  and  the  principal  purpose  of  the 
transactions  is  to  afford  eacn  Plan  with 
the  opportunity  to  increase  its 
investment  yiekl  on  fixed  income 
investments  and  to  diversify  its 
portfolio  by  acquiring  an  interest  in 
income-producing  property.  Mr.  Browde 
states  that  Property  is  likely  to  generate 
additional  income  to  the  Plans  of  nearly 
$200,000  and  he  foresees  no 
circumstances  where  one  Plan  would 
have  to  sell  or  partition  its  interest  in 
the  Property.  Mr.  Browde  represents 
further  that  the  Plans  are  now  (and 
expect  to  remain)  fully  funded  and  have 
sufficient  liquidity  with  which  to  pay 
benefits.  Therefore,  he  believes  each 
Plan  is  capable  of  holding  the  Property 
as  an  income-producing  capital 
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investment.  Should  the  Plans'  interests 
diverge  at  some  time  in  the  futiire,  Mr. 
Browde  represents  that  he  will  take 
appropriate  independent  fidudary 
action. 

In  commenting  on  the 
appropriateness  of  the  Property  as  an 
investment  for  the  Plans,  Mr.  Browde 
explains  that  the  subject  Property  can  be 
easily  used  by  a  multitude  of  lessees 
should  it  be  vacated  by  FF7  during  the 
term  of  the  Amended  Lease.  He  states 
that  the  Property  is  not  a  special 
purpose  building  and  can  support  many 
of  the  retail,  industrial  or  office 
requirements  of  users  in  the  area. 

This  same  commentator  raised  two 
additional  concerns  about  the  proposed 
acquisition  transaction.  One  of  the 
concerns  related  to  the  fact  that 
engineering  and  environmental  impact 
studies  had  not  been  conducted  on  the 
Property.  The  other  pertained  to  the 
proposed  leasing  arrangements. 

In  response  to  the  initial  comment, 
Mr.  Browde  points  out  that 
environmental  and  engineering  studies 
are  not  required  under  New  York  law  to 
sell  commercial  property  such  as  the 
subject  Property.  However,  if  these 
studies  are  conducted,  the  costs  are 
typically  borne  by  the  purchaser.  Due  to 
the  size  of  the  Property,  Mr.  Browde 
does  not  advise  that  environmental  and 
engineering  studies  be  conducted 
because  of  their  expense  to  the  Plans. 
He  also  states  that  in  the  proposed 
Contract  of  Sale,  M.  Fortunon  represents 
that  the  condition  of  the  Property  is 
"good."  In  this  regard,  Mr.  Browde 
notes  that  FFJ's  16  year  use  of  the 
Property  as  a  warehouse  does  not 
impose  any  environmental  or  material 
engineering  risks  or  burdens  on  the 
Property.  He  also  states  that  M. 
Fortimoff  would  be  contractually  liable 
if  it  sold  a  defective  property  to  the  Plan 
for  which  it  is  a  sponsor.  As  lessee 
tuider  a  triple  net  lease,  he  notes  that 
FFJ  and  not  the  Plans,  is  responsible  for 
operating,  maintaining  and  repairing  the 
Property.  Additionally,  he  states  that 
FFJ  as  a  net  lessee  is  fully  responsible 
under  the  Amended  Lease  for 
engineering  defects  or  environmental 
conditions  existing  on  the  Property. 

With  respect  to  tne  leasing 
arrangements,  the  same  commentator 
questions  (1)  the  methodology  for 
calculating  rent  under  the  Amended 
Lease  and  (2)  whether  FIS,  which 
occupies  only  7  percent  of  the  area  of 
the  Property  imder  the  License 
arrangement,  should  have  a  non- 
disturbance  agreement.  In  response  to 
these  comments,  Mr.  Browde  represents 
that  the  amount  of  Base  Rent  payable  to 
the  Plans  under  the  Amended  Lease  is 
above  the  ciirrent  fair  market  rental 


v«due  for  the  Property  and  the  Amended 
Lease  provides  that  it  may  not  fall  below 
this  amount.  He  also  explains  that  the 
Amended  Lease  requires  him  to  increase 
such  rent  in  the  future  if  necessary  to 
maintain  the  Base  Rent  at  fair  market 
rental  value  in  accordance  with  the 
requirements  of  the  Department. 

With  respect  to  the  commentator's 
suggestion  that  FIS  should  have  a  non- 
disturbance  provision  incorporated  into 
its  License,  Mr.  Browde  states  that  this 
provision  would  be  contrary  to 
customary  real  estate  practice  because  it 
would  deprive  the  land  owner  of 
desired  flexibility  should  the  primary 
lessee  default.  With  a  non-disturbance 
provision,  FIS  would  receive  only  a 
small  part  of  the  total  lease  area  and  it 
could  prevent  the  Plans  from  selling,  re- 
leasing or  even  mortgaging  the  property 
as  it  would  burden  future  users.  Thus, 
Mr.  Browde  believes  the  present 
structure  is  the  proper  arrangement 
because  the  Plans  would  have  the 
option  of  retaining  FIS  or  requiring  it  to 
vacate  the  premises  if  FFJ  defaults  on 
the  Amended  Lease. 

The  commentator  also  questioned  the 
creditworthiness  of  FFJ  and  its  ability  to 
make  payments  under  the  Amended 
Lease.  In  addressing  this  comment,  Mr. 
Browde  states  that  after  undertaking  an 
extensive  review  of  the  financial 
position  of  FFJ,  he  is  fully  satisfied  with 
the  ability  of  FFJ  to  meet  all  of  its  debt 
obligations.  Mr.  Browde  explains  that 
FFJ  has  consistently  paid  all  amounts 
due  with  respect  to  its  borrowings  and 
other  obligations  on  a  timely  basis, 
including  all  obligations  under  its  lease 
with  M.  Fortunoff.  In  determining  that 
FFJ  is  creditworthy,  Mr.  Browde  has 
prepared  an  analysis  of  the  financial 
condition  of  FFJ-  In  this  regard,  Mr. 
Browde  has  reviewed  current  financial 
statements  of  FFJ  as  well  as  projections 
for  FFJ's  current  fiscal  year  which  ends 
on  January  31, 1993.  Further,  Mr. 
Browde  has  conducted  interviews  with 
officials  at  FFJ  and  with  an  official  of  a 
bank  with  which  FFJ  has  had  a  long- 
standing relationship. 

In  analyzing  FFJ's  financial  balance 
sheets  for  the  years  1987  through 
February  3, 1992,  Mr.  Browde  indicates 
that  the  years  1987  and  1988  were  the 
two  most  profitable  ones  in  the  25  year 
history  of  FFJ.  In  January  1989,  he  notes 
that  FFJ  retired  the  last  installment  of  a 
$10  million  long  term  debt  facility 
originated  in  1982  to  finance  its  Wayne, 
New  Jersey  expansion.  He  explains  that 
the  only  debt  remaining  in  January  1989 
was  a  $10  million  first  mortgage  on 
FFJ's  Fifth  Avenue,  New  York  store  (the 
Fifth  Avenue  Property).  The  mortgage, 
which  is  held  by  Dime  Savings  Bank,  is 
due  in  full  at  June  1996.  The  loan 


carries  interest  at  the  rate  of  10^^ 
percent  annually  and  has  been  timely 
paid  since  its  inception.  The  loan  is 
secured  by  land,  a  building  and 
improvements  having  an  independently 
appraised  value  in  excess  of  $46 
million.  The  property  is  carried  on  FFJ's 
balance  sheets  at  a  book  value  of  $4.7 
million.  , 

Mr.  Browde  explains  that  FFJ  opened 
a  new  store  in  Woodbridge,  New  Jersey 
(the  Woodbridge  Property)  in  October 
1989.  He  states  that  financing  for  this 
expansion  was  secured  in  the  form  of  a 
$9  million  loan  from  National 
Westminster  Bank  USA  (NWB).  FFJ's 
major  lender.  As  of  February  2, 1992, 
the  loan  had  an  outstanding  principal 
balance  of  $7  million.  Mr.  Browde  states 
that  installments  of  $1  million  have 
been  timely  made  by  FFJ  and  are 
payable  annually  until  1997. 

Mr.  Browde  notes  that  while  most 
retailers  would  have  amortized  these 
expansion  costs  over  a  period  of  years, 
pre-opening  and  grand  opening 
advertising  costs  were  totally  expended 
in  1989  resulting  in  the  first  loss  year  for 
FFJ.  Excluding  these  costs  or  amortizing 
them  over  a  multi-year  period  would 
have  resulted  in  a  profitable  year  for  FFJ 
according  to  Mr.  Browde.  Mr.  Browde 
states  that  the  repayment  schedule  for 
the  remaining  years  of  this  loan  fits 
within  future  scheduled  cash  flows  and 
presents  no  burdens  to  FFJ's  operations. 

According  to  Mr.  Browde,  the  year 
1990  was  characterized  by  lackluster 
sales  activity  during  the  Christmas 
season  whidi  resulted  in  a  loss  for  FFJ. 
The  loss  was  modest  and  after  add  back 
of  depreciation  and  other  non-cash 
items,  Mr.  Browde  represents  that  the 
year  was  breakeven. 

For  1991,  Mr.  Browde  explains  that 
FFJ  implemented  a  cost  reduction 
strategy  which  helped  control  losses 
that  year  to  the  extent  of  2.6  percent 
greater  than  1990. 

For  1992,  Mr.  Browde  has  compared 
FFJ's  financial  statement  as  of  February 
2, 1992,  with  the  prior  year  statement. 
He  notes  that  cash  balances  shown  on 
the  balance  sheet  were  consistent  with 
prior  years  and  that  there  was  a  net 
positive  cash  flow  of  $248,000.  Among 
Mr.  Browde's  other  observations  are  that 
(1)  FFJ  has  a  sufficient  budget  for  fixed 
asset  expenditures,  (2)  FFJ  would  not  be 
making  any  further  loans  or  advances  to 
its  afiiliate.  Westbury  Property 
Investment  Company  (WPIC)  after' April 
1992  as  a  result  of  the  recent  sale  of  a 
portion  of  the  Westbury  Property  to  the 
Price  Club,  (3)  the  accounts  payable  trail 
balance  is  current  and  according  to 
terms  and  (4)  accrued  expenses  and 
customer  deposits  are  proper. 
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In  addition  to  the  dxwe,  Mr.  Bionvds 
states  that  he  has  review«d  FF}'* 
StatenMnt  of  Operations  and  that  he  has 
analyzed,  in  dfqpth,  the  reason  for  losses 
experienced  by  FF}  in  1991  and  1992. 
He  indicates  that  he  is  satisfied  that  FF| 
has  taken  measures  aimed  at  reducing 
expenses.  Far  the  year  ended  February 
2, 1892,  fae  explains  that  FF7's  net  k>ss 
was  ^,937,000  which  were  mostly 
attributable  to  non-cash  items  of 
depreciaftitMi  and  amortization. 

As  for  FFJ's  long  term  debt,  Mr. 
Browde  again  makes  reference  to  the 
loans  on  the  Fifth  Avenue  Property  and 
Woodbridge  Property  as  described 
abova  He  indicates  thiat  in  reviewing 
FFJ's  banking  relationship  with  NWB, 
he  noted  that  FFJ  bad  been  aathorized 
a  $10  aiilUon  short  term  revolving  credit 
line  and  an  additional  $5  million  credit 
line  lor  letters  of  credit  and  trade 
acceptances.  He  explains  that  over  the 
past  ten  years  FFJ  would  routinely  pay 
oH  its  short  term  revolving  line  of  credit 
after  the  Christmas  season  and  would 
reactivate  the  borrowing  in  March  io 
Gnance  the  new  season  inventory 
buildups. 

Mr.  Browde  represents  that  he  has 
also  reviewed  FFJ's  position  as  a 
guaraator*  on  certain  debt  obligations. 
He  states  that  these  guarantees  represent 
FFTs  involvement  in  the  following 
ventures  for  which  FFJ  is  )ointly  imd 
severally  liable: 

(1]  Guarantor  of  debt  between  Mr.  and 
Mrs.  Alan  Foriunoff  and  S.  Marsh  &■ 
Sons.  Inc.  (S.  Marsh),  an  affiliated 
company,  and  NWB.  Mr.  Browde 
represents  that  this  loan,  in  the  original 
principal  amount  of  $9  million,  is  being 
amortized  over  a  seven  year  period  with 
annual  principal  payments  ranging  from 
$1  million  to  $1.5  million.  In  addition, 
he  states  that  the  schedule  of  debt 
repayment  for  S.  Marsh  is  satisfied  from 
the  internal  cash  flow  of  FFJ  and  that 
the  interest  rate  is  based  upon  the 
lender's  prime  rate  or  a  margin  over  the 
London  Interbank  Offered  Rate  (the 
LIBOR],  whichever  is  more  favorable  to 
the  borrowers.  Currently,  he  notes,  the 
interest  rate  is  6.25  percent 

Mr.  Browde  explains  that  S.  Marsh 
has  fixed  assets  in  the  form  of 
unencumbered  land,  a  building  and 
merchandise  inventory  amounting  to  $6 
million.  This  amount,  added  to  the 
personal  holdings  of  Mr.  and  Mrs. 
Fortimoff,  comprise  the  primary 
security  behind  this  obligation. 

Mr.  Browde  has  confirmed  that  a  $2 
million  repayment  of  this  indebtedness 
was  made  on  December  31, 1991  in  a 


timeif  saaBseE.  He  says  the  paysneiA 
was  made  out  of  operaUng  revenue.  At 
present,  the  outstanding  principal 
balance  of  the  loan  is  S7  niiiiJoB. 

(2)  Gaanuitcrofde6tseciir8<f  by  the 
Woodbridge  and  Westbuiy  Pmpertmi. 
Idr.  Browde  explains  that  FFJ 
guaranteed  nortgagee  to  a  hanking 
consortinoi  (the  ftanH^ig  Consortiani) 
cooaprised  of  NWB,  Citibank,  NA.  and 
First  Fidelity  Bank,  N.A..  New  fartey,  on 
real  property  in  the  vicinity  of 
Fortunoffs  Westbury,  Long  Island,  New 
York  store  (approximately  $53.6 
milhon) '  and  the  Fortnnoff  store 
located  in  Woodbridge,  New  Jersey 
(approidmetely  $10.2  milikm).  Mr. 
Brovrde  explains  that  the  debt  to  the 
Banking  Consortium  is  the  primary 
obligation  of  the  property  o%vners,  WPIC 
and  Westbory  Property  Sales  Associates 
(WPSA)  and  that  it  is  secured  by 
mortgages  (Hi  the  Woodbridge  and 
Westbiny  Properties. 

Mr.  Browde  states  that  the  lending 
arrangement  with  the  Banking 
Consortium  requires  the  payment  of 
interest  only  on  the  debt  through 
December  31, 1992.  Such  interest  rate, 
he  explains,  is  based  upon  the  Banking 
Consortium's  prime  rate  or,  at  the 
borrowers'  option,  a  rate  based  upon  tire 
LIBOR,  or  whichever  rate  is  more 
favorable  to  the  borrowers.  Again,  he 
notes  that  the  interest  rata  for  these 
imderlying  loan  obligations  is  6.25 
percent. 

Mr.  Browde  states  that  there  is  annual 
amortization  of  principal  in  the  amount 
of  $1.5  million  in  1993  and  1994. 
Beginning  in  March  1995,  be  explains 
that  to  the  extent  there  is  any  principal 
balance  remaining,  the  existing  terms  of 
the  loans  require  repayment  in  13 
substantially  equal  quarterly  payments 
of  approximately  $3.9  million. 

Mr.  Browde  explains  that  all  required 
payments  of  interest  on  these 
obligations  have  been  made  on  a  timely 
basis.  Because  a  large  parcel  of  the 
Westbury  Property  has  been  sold  to  the 
Price  Qub,  net  revenues  to  WPIC  and 
WPSA  exceed  expenses  by 
approximately  $2.5  million.  Therefore, 
Mr.  Browde  believes  WPIC  and  WPSA 
are  fully  capable  of  meeting  required 
amortization  when  it  begins  in  1993. 

Mr.  Browde  explains  that  WPIC  and 
WPSA  are  involved  in  active 
negotiations  to  sell  other  parcels  of  the 


*  CNbarfvarantoTS  inclu<)«,  Mr.  and  Mrs. 
FortDBoft  M*.  RkM  Sands  and  Masvs.  Oliot  and 
Isidore  MayrocL 


*Mr.  Browde  stales  tkal  the  original  principal 
iHlance  of  SS9. 856.000  was  reduced  in  April  1992 
wkan  WPIC  and  WPSA  told  31  acres  of  th« 
Westbmy  Property  to  the  Price  Chib  for  S41.S 
millian.  Alter  taxes  and  leas.  Mr.  Browde  ax^lalns 
thai  S36,2Ba,0OO  of  the  debt  was  repaid  lo  th« 
Banking  Consortium,  leaving  FF]  presently  as  a 
guarantor  of  4be  mmaining  debt  in  Ae  amount  of 


Westbury  Property  to  third  parties  who 
will  act  as  davalopaia  for  tha  property. 
These  sales  tzansactioat  are  axpetitod  to 
serve  as  tha  aouroe  of  repayment  of  all 
the  outstanding  principal  amount  of  the 
loans  and  are  expected  to  be  completed 
before  the  more  rapid  amortization  kx 
March  1995.  If  the  loans  are  not  then 
fully  paid,  he  explains  that  amortization 
of  niindp^  may  be  financed.,  in  whole 
or  In  part,  from  the  cash  flow  of  WPSA 
and  WPIC  Further,  because  the  value  of 
the  Westbury  Property  presently 
exceeds  the  debt  it  ncuras  by  more  than 
$41  million.  Mr.  Browde  believes  this 
fevorable  61  percent  loan  to  value  ratio 
will  offer  the  parties  a  significant 
opportunity  to  refinance  and  extend  the 
terras  of  the  debt  repayment  should  it  be 
required. 

Mr.  Browde  states  that  tha  guarantees 
will  continue  in  effiect  as  long  as  there 
is  any  amount  outstanding  and  due  to 
the  lenders.  If  there  is  a  payment 
debult,  he  explains  that  the  lentiers 
may  proceed  to  enforce  the  debt  directly 
against  FFJ.  •<  guarantor,  without 
proc»eding  against  any  ctrilateral 
securing  the  debt  or  exhausting  any 
other  remedies  against  the  borrower.  In 
practice.  Mr.  Browde  states  that  lenders 
typically  procaed  against  a  boirower 
and  its  cnllateral  security  before  saddng 
to  enforce  a  third  party  goarantee. 

Mr.  Browde  represents  th^  iiiB  FFJ 
guarantee  agreement  respecting  tha  loan 
securing  the  Westbury  Property  rr^n^int 
a  very  favorable  subrogation  provision 
which  wouid  entitle  it  to  recover  against 
WPIC  and  WPSA.  not  only  the  amotaits 
it  has  paid  under  the  guarantee  but  an 
assignment  of  the  Banking  Consortiiun's 
interests  in  the  guaranteed  obligations. 
Mr.  Browde  states  that  this  provision 
has  the  effect  of  placing  FFJ  in  the  same 
position  as  the  current  bank  lenders, 
including  an  assignment  of  the 
mortgagee  on  the  Westbury  Property. 
Thus,  in  the  event  that  WPIC  and  WPSA 
default  on  the  bank  loans  and  FTJ  it 
required  to  pay  the  same,  Mr.  Browde 
explains  that  FFJ  would  not  only  have 
recourse  against  the  property  owners  for 
the  amount  paid  under  FFJ's  guarantee 
agreement,  but  its  position  would  be 
secured  by  a  mortgage  on  the  Westbury 
Property  which  has  a  current  appraised 
value  that  exceeds  by  approximately 
$41  million  tlie  amoimt  of  debt  it 
secures. 

Mr.  Browde  considers  the  likelibood 
of  a  payment  default  by  WTIC  and 
WPSA  as  being  very  remote  since  WPIC 
and  WTSA  have  been  repaying  their 
loan  obligations  in  a  timely  manner  and 
he  believes  they  are  fully  capable  of 
meeting  required  amortization  when  k 
begins  ia  1993.  Of  particular 
significance  to  Mr.  Browde  is  tfaa 
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reduction  in  the  debt  that  is  secured  by 
the  Westbury  Property  from 
approximately  $89.9  million  to 
approximately  $53.6  million. 

n.  Guarantees 

As  security  for  its  obligations  under 
the  Amended  Lease,  FF7  proposes  to 
obtain  a  $550,000  irrevocable  letter  of 
credit  in  favor  of  the  Plans.  The  Letter 
of  Credit  will  be  issued  by  a  nationally- 
recognized  commercial  bank  located  in 
New  York  for  a  term  of  one  year 
beginning  on  the  effective  date  of  the 
transfer  of  title  to  the  Property  by  M. 
Fortunoff  to  the  Plans.  The  Letter  of 
Credit  will  provide  that  Mr.  Browde.  on 
behalf  of  the  Plans,  may  draw  upon 
amounts  available  thereimder  if  FTJ 
defaults  in  its  rental  payments  under  the 
Amended  Lease  and  such  default 
continues  for  more  than  ten  days  after 
notice  of  such  default  is  given. 

In  addition,  to  secure  the  payment 
and  f>erformanca  of  all  of  FFJ's 
obligations  to  the  Plans  under  the 
Amended  Lease,  M.  Fortunoff  will  enter 
into  an  escrow  agreement  with  the  Plans 
and  establish  a  special  escrow  accoimt 
(the  Escrow  Accoimt)  over  which  it  will 
have  no  withdrawing  power  or 
authority.  M.  Fortunoff  will  deliver  to 
the  law  firm  of  McMillan,  Rather, 
Bennett  &  Rigano,  P.C  (the  Escrow 
Agent),  a  total  payment  of  $1.65  million 
(the  Escrow  Amount)  which  will  be 
held  and  disbursed  solely  in  accordance 
with  the  terms  of  the  Esat)w 
Agreement.  Of  the  total  payment  placed 
in  the  Escrow  Accoimt  (1)  $1.65  million 
will  represent  the  Escrow  Amount 
beginning  on  the  date  that  title  to  the 
Property  is  transferred  to  the  Plans  (the 
Transfer  Date)  through  the  second 
anniversary  date  thereof;  (2)  $1.1 
million  will  represent  the  Escrow 
Amount  from  the  Transfer  Date  through 
the  third  anniversary  thereof;  and  (3) 
$550,000,  or  such  higher  amount  as  is 
determined  by  Mr.  Browde  to  be  the  fair 
rental  value  of  the  Property  under 
applicable  provisions  of  the  Amended 
Lease,  will  represent  the  Escrow 
Amount  from  the  Transfer  Etete  through 
the  sixth  anniversary  thereof.*  If,  at  any 
time,  the  Escrow  Account  has  been 
depleted  so  that  amounts  then  required 
under  the  Escrow  Agreement  to  be  in 
the  custody  of  the  Escrow  Agent  are  not 
then  held  in  escrow,  M.  Fortunoff  will 
be  required  to  deliver  to  the  Escrow 
Agent  amounts  necessary  to  pay  such 
shortfall,  in  full. 


*Th«  difference  in  the  Escrow  Amount  during 
each  predesignated  period  is  attributed  to 
disbursements  made  by  the  Escrow  Agent  to  M. 
Fortunoff  of  SSSO.OOO. 


All  escrowed  funds  will  be  placed  in 
an  interest-bearing  account  with  a 
federally  or  New  York  State  chartered 
banking  institution  having  net  assets  of 
at  least  $2.5  billion  or  capital  and 
capital  surplus  of  not  less  than  $10 
million,  by  the  Escrow  Agent,  llie  funds 
may  be  invested  in  short-term 
instruments  such  securities,  certificates 
of  deposit,  repurchase  agreements  or 
commercial  paper. 

The  Escrow  Agreement  permits  the 
Escrow  Agent  to  make  a  disbursement  of 
$550,000  to  M.  Fortunoff  after  1994 
provided  Mr.  Browde  informs  the 
Escrow  Agent  that  there  has  been  no 
default  under  the  Amended  Lease.  After 
1995,  the  Escrow  Agreement  permits  the 
Escrow  Agent  to  deliver,  to  M. 
Fortunoff,  the  lesser  of  (1)  the  difference 
between  the  annual  Base  Rent  for  the 
immediately  following  Amended  Lease 
year  and  the  balance  of  the  Escrow 
Account  or  (2)  $550,000  if  Mr.  Browde 
again  notifies  the  Escrow  Agent  that 
there  has  been  no  default  under  the 
Amended  Lease.  Finally,  after  1999,  the 
Escrow  Agreement  will  permit  the 
Escrow  Agent  to  deliver  the  balance  of 
the  Escrow  Account  to  M.  Fortunoff  if 
Mr.  Browde  informs  the  Escrow  Agent 
that  there  has  been  no  default  under  the 
Amended  Lease. 

If  during  the  initial  six  year  term  of 
the  Escrow  Agreement  the  Escrow  Agent 
receives  notice  from  Mr.  Browde  that  a 
default  under  the  Amended  Lease  has 
occurred,  the  Escrow  Agent  is  required 
not  to  release  the  appropriate  Escrow 
Amount.  Rather,  the  Escrow  Agreement 
will  be  extended  and  it  will  continue 
until  the  end  of  the  term  of  the 
Amended  Lease.  At  the  end  of  such 
renewal  term,  if  the  Escrow  Agent 
receives  notice  from  Mr.  Browde  that 
there  exists  no  event  of  default  under 
the  Amended  Lease,  the  Escrow  Agent 
will  deliver  the  balance  of  the  Escrow 
Account  to  M.  Fortunoff,  subject  to  any 
claims  of  Mr.  Browde. 

The  Escrow  Agreement  further 
entitles  Mr.  Browde  to  exercise  certain 
remedies  on  behalf  of  the  Plans  if  FFJ 
defaults  under  the  Amended  Lease,  hi 
the  event  of  such  a  default,  the  Escrow 
Agreement  requires  Mr.  Browde  to 
deliver  certificates  to  the  Escrow  Agent, 
M.  Fortunoff  and  FFJ  specifying  the 
exact  nature  of  the  default  and  the 
anticipated  amount  of  damages.  Ten 
days  after  delivery  of  such  certificates, 
and  from  time  to  time  thereafter  (but  not 
more  than  twice  monthly),  until  the 
default  is  cured  or  the  Escrow  Account 
is  depleted,  Mr.  Browde  must  instruct 
the  Escrow  Agent  to  deliver  to  the  Plans 
such  amounts  as  are  necessary  to 
reimburse  the  Plans  for  any  losses  or 
damages  the  Plans  have  sustained  as  a 


result  of  such  default.  The  Escrow  Agent 
is  further  required  to  deliver  such 
portion  of  the  Escrow  Account  as  is 
specified  in  Mr.  Browde's  certificates 
upon  presentment  of  same,  without 
onset  or  deductions  of  any  kind. 

Mr.  Browde  states  that  there  are 
several  significant  elements  to  the  way 
the  escrow  has  been  structured  that 
provide  important  protection  to  the 
Plans.  He  notes  that  both  the  Escrow 
Account  and  the  Letter  of  Credit  would 
be  available  to  the  Plans  in  the  event  of 
a  default  by  FF)  under  the  Amended 
Lease,  particularly  during  the  first  year 
of  the  Amended  Lease.  In  addition,  he 
represents  that  creditors  of  FFJ  could 
claim  no  interest  in  the  Escrow  Account 
since  the  funds  are  deposited  by  M. 
Fortunoff  and  because  M.  Fortunoff  has 
a  separate  corporate  existence  from  that 
of  FFJ-  Further,  Mr.  Browde  explains 
that  no  creditor  of  M.  Fortunoff  could 
claim  an  interest  in  the  Escrow  Account 
until  the  term  of  the  escrow  expired 
since  M.  Fortunoff  would  have  only  a 
reversionary  interest  in  it. 

Mr.  Browde  views  the  Escrow 
Account  as  being  somewhat  analogous 
to  the  Letter  of  Credit  because  only  he. 
on  behalf  of  the  Plan  beneficiaries, 
would  be  entitled  to  draw  upon  the 
amounts  made  available  by  the  issuing 
bank.  Mr.  Browde  explains  that  neither 
FFJ  nor  its  creditors  could  seek  to  obtain 
funds  that  would  be  available  under  the 
Letter  of  Credit  because  the  contract 
with  the  issuing  bank  would  permit 
only  the  beneficiaries  to  draw  upon 
such  reserves.  As  an  additional 
similarity  between  the  Escrow  Account 
and  the  Letter  of  Credit,  Mr.  Browde 
points  out  that  M.  Fortunoff  is  like  a 
bank  issuing  a  letter  of  credit  in  the 
sense  that  M.  Fortunoff  is  making  its 
funds  available  only  to  him,  on  behalf 
of  the  Plans,  and  only  in  the  event  of  a 
default  under  the  Amended  Lease. 

The  Department  has  considered  the 
concerns  expressed  by  the  three 
individuals  who  had  requested  a 
hearing  and  the  applicant's  written 
response  addressing  such  concerns,  and, 
on  the  basis  of  the  materials  provided, 
has  determined  not  to  hold  a  public 
hearing.  Accordingly,  after  careful 
consideration  of  the  entire  exemption 
record,  including  the  written  comments 
submitted  by  interested  persons,  the 
review  and  analysis  of  the  transactions 
by  Mr.  Browde  and  the  guarantees,  the 
Department  has  decided  to  grant  the 
proposed  exemption  as  described 
herein. 

FOR  FURTHER  MFORMATIOM  CONTACT:  Ms. 
Jan  D.  Broady,  Department  of  Labor, 
telephone  (202)  219-«881.  (This  is  not 
a  toll-free  number.) 
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General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4g75(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  aH^act  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries: 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC,  this  29th  day  of 
January  1993. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
(FR  Doc.  93-2674  Filed  2-4-93;  8:45  am) 

BIUJNO  COM  4S10-3*-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  Office  of  Records 
Administration,  National  Archives  and 
Records  Administration. 
ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 


of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  laddng 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce 
the  retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 

DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  March 
22, 1993.  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send 
a  copy  of  the  schedule.  The  requester 
will  be  given  30  days  to  submit 
comments. 

ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Administration, 
Washington,  IX]  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  the 
parentheses  immediately  after  the  name 
of  the  requesting  agency. 

SUPPLEMENTARY  INFORMATION:  Each  year 
U.S.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accimiulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directly  ejected  by  the  Government's 
activities,  and  historical  or  other  value. 


This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be 
furnished  to  eadi  requester. 

Schedules  Pending 

1.  Department  of  the  Air  Force  (Nl- 
AFU-93-6).  Employee  Career 
Development  Records. 

2.  Department  of  Conuneroe.  National 
Institute  of  Standards  and  Technology 
(Nl-167-92-1).  Comprehensive  records 
schedule. 

3.  Department  of  Energy,  Bonneville 
Power  Administration  (Nl-305-92-1). 
Routine  housekeeping  files. 

4.  Department  of  State,  Bureau  of 
Public  Affairs  (Nl-59-92-15).  Routine 
and  facilitative  records  of  the  Office  of 
the  Historian. 

5.  Department  of  State,  Bureau  of 
Pohtico-Military  Affairs  (Nl-59-92-32). 
Records  of  the  OiBce  of  Defense  Trade 
Controls. 

6.  Department  of  Treasury,  Synthetic 
Fuels  Corporation  (Nl-56-81-5). 
Electronic  and  textual  indexes  to  SFC 
Central  Project  Files. 

7.  National  Archives  and  Records 
Administration  (N2-101-93-1). 
Comptroller  of  the  Currency  records 
relating  to  Insolvent  Banks,  1909-1953. 

8.  Interstate  Commerce  Commission 
(Nl-134-93-3).  Bureau  of  Traffic  tariff 
files  and  copies  of  Postal  Service 
contracts  for  mail  delivery. 

9.  Railroad  Retirement  Board  (Nl- 
184-93-1).  Routine  records  of  the  Office 
of  Public  Affairs. 

10.  Railroad  Retirement  Board  (Nl- 
184-93-2).  Actuarial  Valuation  Data 
Summaries. 

Dated:  January  26, 1993. 
DobW.WUmmi. 
Archivist  of  the  United  States. 
|FR  Doc.  93-2741  Piled  2-4-93;  8:45  am) 
BHJJNQ  cooe  7iis-ei-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (93-010)] 

Aerospace  Safety  Advisory  Panal; 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
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Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
Aerospace  Safety  Advisory  Panel. 
DATES:  March  17. 1903. 1  p.m.  to  2:30 
p.m. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration.  300  C  Street, 
SW..  room  9H40.  Washington,  DC 
20546-0001. 

FOR  FURTHER  MFORMATKM  CONTACT:  Mr. 
Arthur  V.  Palmer,  Code  Q-1,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20548  (202/358-0914). 
SUPPLEMENTARY  MFORMATION:  The 
Aerospace  Safety  Advisory  Panel  will 
present  its  annual  report  to  the  NASA 
Administrator  and  Deputy 
Administrator.  This  is  pursuant  to 
carrying  out  its  statutory  duties  for 
which  the  Panel  reviews,  identifies, 
evaluates,  and  advises  on  those  program 
activities,  systems,  procedures,  and 
management  activities  that  can 
contribute  to  program  risk.  The  major 
subjects  covered  will  be  the  National 
Space  Transportation  System,  Space 
Station,  and  Aeronautical  Operations. 
The  meeting  will  be  open  to  the  public 
up  to  the  capacity  of  the  room 
(approximately  50  persons  including 
members  of  the  Panel).  The  agenda  for 
the  meeting  is  presentation  of  the 
Panel's  findings  and  leconunendations. 

Dated:  January  29, 1993. 
loha  W.  Gafi; 

Advisory  Committee  Management  Officer, 
Sationai  Aeronautics  and  Space 
Administration. 
[FR  Doc  93-2687  Filed  2-«-93;  8:45  am] 

MLUNO  COOK  TSM-Ot-M 


NATIONAL  COMMISSION  ON 
ACQUIRED  IMMUNE  DERCIENCY 
SYNDROME 

Meeting 

AGENCY:  National  Commission  on 

Acquired  Immune  Deficiency 

Syndrome. 

ACTION:  Notice  of  meeting. 

SUIMARY:  In  accordance  with  the 

Federal  Advisory  Committee  Act,  Public 

Law  92-463  as  amended,  the  National 

Commission  on  Acquired  Immune 

Deficiency  Syndrome  announces  a 

forthcoming  meeting  of  the 

Commission. 

DATE  AND  TWE:  Friday,  February  12. 

1993,  9  a.m.-4  p.m. 

PIACE:  Embassy  Suites  Hotel,  1250  22nd 

Street.  NW.,  Delegate  Room, 

Washington,  DC 

TYPE  OF  MEETMO.  Open. 


FOR  FURTHER  MFORUATXm  CONTACT.  Roy 
Widdus,  Ph.D.,  Executive  Director, 
National  Commission  on  Acquired 
Immune  Deficiency  Syndrome.  1730  K 
Street.  NW.,  suite  815,  Washington,  DC 
20006  (202)  254-5125.  Records  shall  be 
kept  of  all  Commission  proceedings  and 
shall  be  available  for  public  inspection 
at  this  address. 

AGENDA:  The  agenda  for  the  Conunission 
meeting  will  include  discussions  of  the 
Commission's  activities  for  the 
remainder  of  FY  1993. 

Dated:  February  1. 1993. 
loy  Widdoa. 
Executive  Director. 

(FR  Doc.  93-2715  Filed  2-4-93;  8:45  tm] 
■ujNa  cooc  «a»-CN-« 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meeting;  Museum  Advisory  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Museum  Advisory  Panel  (Special 
Exhibitions:  Historical  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  March  9-11. 1993  from  9  a.m.- 
5:30  p.m.  in  room  714  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  March  9  from  9  ajn.- 
10  a.m.  The  topics  will  be  introductory 
remarks  and  policy  discussion. 

The  remaining  portions  of  this 
meeting  on  March  9  from  10  a.m.-5:30 
p.m.  and  March  10-11  from  9  a.m.-5:30 
p.m.  are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  tha  Chairman  of 
November  24, 1992,  these  sessions  will 
be  closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  S52b  of  Title  5,  United  States 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  acconunodations 
due  to  a  disability,  please  contact  tlie 


Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TTY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts.  Washington. 
DC  20506,  or  call  (202)  682-5439. 

Dated:  January  28. 1993. 
Yvoaae  M.  Sabine, 

Director,  Panel  Operations,  National 

Endowment  far  the  Aits. 

(FR  Doc  93-2719  Filed  2-4-93;  8:45  am] 

WUJN6  OOOC  7SSr-M-M 


NATIONAL  SCIENCE  FOUNDATION 

Committee  of  Visitors  of  the  Advisory 
Committee  for  Computer  and 
Information  Science  and  Engineering; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Date  and  Time:  February  26, 1993,  8:30 
a.m.-5  p.m. 

Place:  RocHn  543  and  536, 1800  G  Street, 
NW.,  Washington,  DC 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  John  R.  Lefamann, 
Deputy  Division  Director,  Microelectronic 
Information  Processing  Systems  Division,  rm 
414,  National  Science  Foundation,  1800  G  St. 
NW.,  Washington,  DC  20550.  Telephone: 
(202)  357-7373. 

Purpose  of  Meeting:  To  carry  out 
Committee  of  Visitors  ((X)V)  review, 
including  examination  of  decisions  on 
proposals,  reviewer  comments,  and  other 
privileged  materials. 

Agenda:  To  provide  oversight  review  of  the 
Microelectronic  Systems  Architecture 
Prograni,  the  Experimental  Systems  Program, 
and  the  Systems  Prototyping  and  Fabrication 
Program. 

Reason  for  Closing;  The  meeting  is  closed 
to  the  public  because  the  Conunittee  is 
reviewing  proposal  actions  that  will  include 
privileged  intellectual  property  and  personal 
information  that  could  harm  individuals  if 
they  were  disclosed.  If  discussions  were  op>en 
to  the  public,  these  matters  that  are  exempt 
under  5  U.S.C  552b(c)  (4)  and  (6)  of  the 
Govermnent  in  the  Sunshine  Act  would  be 
improperly  disclosed. 

Dated:  February  1. 1993. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
[FR  Doc  93-2675  Filed  2-4-93;  8:45  am] 

BlUJNOCOOe  T96S-at-M 


Federal  Regfater  /  Vol.  58,  No.  23  /  Friday.  February  5,  1993  /  Notices 


7265 


NUCLEAR  REGULATORY 
COMMISSION 

Environmental  Protection  Agency 

National  Profile  on  Commercially 
Generated  Low-Level  Radioactive 
Mixed  Waate— NUREG/Cn-S938 

AGENCY:  U.S.  Nuclear  Reguiatoiy 
Commission  and  U.S.  Environmental 
Protection  Agency. 
ACTION:  Notice  of  availability  of  naticHial 

f>rofile  on  commercially  generated  low- 
evel  radioactive  mixed  waste — NUREG/ 
CR-5g38. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  and  the 
Environmental  Protection  Agency  (0*A) 
are  jointly  issuing  the  National  Profile 
on  Commercially  Generated  Low-Level 
Radioactive  Mixed  Waste.  NUREG/CR- 
5938.  NUREG/CR-5938  presents  the 
results  of  a  joint  NRC/EPA  project  to 
determine  the  volumes,  characteristics, 
and  treatability  of  mixed  hazardous  and 
low-level  radioactive  waste  generated  in 
1990  by  licensed  nuclear  facilities  in  the 
United  States. 

BACKCnoUNO:  Low-level  radioactive 
mixed  waste  is  hazardous  waste  as 
defined  in  the  Resource  Conservation 
and  Recovery  Act  of  1976,  as  amended, 
and  low-level  radioactive  waste  subject 
to  the  Atomic  Energy  Act  of  1954,  as 
amended.  The  National  Profile  is  the 
result  of  a  three-year  project  sponsored 
by  NRC  and  EPA  to  determine,  on  a 
national  basis,  the  volumes, 
characteristics,  cmd  treatability  of 
commercially  generated  mixed  waste  far 
1990.  The  National  Profile  was 
developed  for  the  agencies  by  the  Oak 
Ridge  National  Laboratory  (ORNL).  The 
National  Profile  is  based  on  a  review  of 
existing  data  from  State  and  compact 
surveys  of  mixed  waste  generators  and 
a  survey  of  1326  licensed  nuclear 
facilities  conducted  by  ORNL  in  1991 
and  1992.  The  National  Profile  was 
developed  to  assist  States,  low-level 
waste  regional  compacts,  private 
develc^rs.  and  Federal  agencies  in 
making  decisions  concerning  the 
management  and  regulation  of  mixed 
waste  generated  by  licensed  facilities. 

Based  on  the  results  of  the  survey, 
approximately  140,000  cubic  feet  of 
mixed  waste  were  generated  in  1990. 
The  industrial  generator  category  (e.g., 
commercial  radiopharmacies,  waste 
brokers  and  waste  management 
facilities,  fuel  cycle  facilities,  and 
manufacturers  of  devices  utilizing 
radioactive  material)  produced  the 
largest  amount  of  mixed  waste  (50,000 
cubic  feet),  and  the  nuclear  utilities 
produced  the  least  (14,000  cubic  feet). 


The  academic  generator  category 

?>roduced  approximately  29.000  cubic 
eet  of  mixed  waste,  the  NRC-licensed 
government  generator  category 
produced  approximately  27,000  cubic 
feet,  and  the  medical  generator  category 
produced  approximately  20,000  cubic 
feet. 

Liquid  scintillation  fluids  (LSF) 
comprised  the  largest  portion  of  mixed 
waste  generated  in  1990,  at  over  71%  of 
the  total.  Organic  wastes,  such  as  wastes 
containing  chlorofluorocarbons  (CFCs) 
and  oil,  made  up  18%.  Mixed  waste 
containing  toxic  metals,  such  as  lead, 
mercury,  cadmium,  and  chromium, 
made  up  3%.  The  "other"  mixed  wastes 
made  up  about  8%  and  was  comprised 
of  generally  complex  waste  streams 
containing  multiple  components  that 
were  not  easily  delineated  as  single 
waste  streams. 

The  pre\'alent  isotopes  in  the  mixed 
waste  streams,  although  not  necessarily 
in  order  of  their  prevalence,  are:  G-14, 
H-3,  P-32,  S-35.  Co-60, 1-125.  Cs-137 
and  134.  and  C^-51. 

In  addition,  the  Profile  also  identified 
approximately  75,000  cubic  feet  of 
mixed  waste  in  storage  as  of  December 
31. 1990.  composed  primarily  of 
cadmium  waste  (35  percent),  followed 
by  LSF  (17  percent)  and  CFC  wastes  (12 
percent).  The  National  Profile  indicated 
that  the  industrial  generator  category 
was  storing  the  largest  amount  of  mixed 
waste,  approximately  57  percent  of  the 
total  (primarily  waste  contaminated 
with  cadmium).  Nuclear  utilities  were 
storing  approximately  29  percent 
(primarily  CFCs,  waste  oil,  and  lead), 
academic  institutions  were  storing 
approximately  7  percent,  NRC-licensed 
government  facilities  approximately  4 
percent,  and  medical  institutions  were 
storing  approximately  3  percent  of  the 
total  mixed  waste  in  storage  at  the  end 
of  1990. 

The  National  Profile  also  indicated 
that  a  significant  portion  of 
commercially  generated  mixed  waste 
may  be  treated  using  existing 
commercial  treatment  facilities, 
particularly  for  LSF.  which  was  the 
predominant  mixed  waste  stream 
reported.  However,  the  National  Profile 
reported  that  an  additional  12.000  cubic 
feet  of  treatment  capacity  is  needed  to 
treat  certain  types  of  mixed  waste 
generated  in  1990  and  in  storage  as  of 
December  31,  1990.  It  should  be  noted 
that  this  estimate  did  not  consider  how 
current  and  future  use  of  commercial 
mixed  waste  treatment  capacity  by  the 
Department  of  Energy  will  affect  the 
availability  of  treatment  capacity  for 
commercial  generators. 

Copies  of  NUREG  CR-5938  may  be 
purchased  from  the  Superintendent  of 


Documents.  U.S.  Government  Printing 
Office.  P.O.  Box  37082.  Washington.  DC 
20013-7082.  Copies  may  also  be 
purchased  from  the  National  Technical 
Information  Service.  5285  Port  Royal 
Rd..  Springfield,  VA  22161.  tel^ona 
(703)  487-4600.  A  copy  is  also  available 
for  public  inspection  and/ or  copying  for 
a  fee  at  the  NRC  Public  Document 
Room,  2120  L  Street  NW  (lower  level). 
Washington.  DC 

RM  FURTHER  MTORMATION  CONTACT. 
Dominick  A.  Orlando.  Mixed  Waste 
Project  Manager,  Mail  Stop  5-E-4, 
Division  of  Low-Level  Waste 
Managenomt  and  Decommissioning, 
Office  (^  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
telephone  (301)  504-2566;  or  Susan 
Jones,  Environmental  Protection 
Specialist.  Mail  Code  5303-W,  Permits 
and  State  Programs  Division,  Office  of 
Solid  Waste,  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW.. 
Washington,  DC  20460,  telephone  (703) 
308-8762. 

Dated  at  Rockville.  MD  thi*  19Ui  day  of 
January  1993. 

For  the  U.S.  Nuclear  Reguiatoiy  Commission. 
Robert  M.B«niara, 

Director.  Office  of  Nuclear  Material  Safety 
and  Safeguards. 

Dated  at  Washington.  DC  this  28th  day  (d 
)anuary  1993. 

For  tbe  Environmental  Protection  Agency. 
Sylvia  K.  Lvwrance, 
Director.  Office  of  Solid  Waste. 
(PR  Doc  93-2724  Filed  2-4-93;  8:45  am) 
■MJJNO  COOK  THS-SI-M 


[Docket  No.  50-423] 

Northeast  Nuclear  Energy  Co.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operatirtg 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
49  issued  to  Northeast  Nuclear  Energy 
Company,  (the  licensee),  for  operation 
of  the  Millestone  Nuclear  Power  Station, 
Unit  No.  3  located  in  New  London 
County,  Connecticut. 

The  proposed  amendment  would 
revise  tbe  Millestone  Unit  No.  3 
Technical  Specificaticms,  Section 
4.7.10.e.  by  extending  the  surveillance 
requirement  frequency  for  the  snubber 
functional  tests  by  allowing  a  one-time 
extension  to  the  current  18-month 
surveillance,  plus  the  additional  25 
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percent  allowed  by  Technical 
Specification  4.0.2. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  fit)m 
any  accident  previously  evaluated;  or 
(3)  Involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazuds  consideration,  which  is 
presented  below: 

The  proposed  change  does  not  involve  an 
SHC  t>ecause  the  change  would  Dot: 

1.  Involve  a  signiBcanl  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

This  Technical  Specification  change  will 
have  a  negligible  effect  upon  the  prt^bility 
of  occurrence  of  accidents  previously 
evaluated  in  the  Safety  Analysis  Report. 
Although  the  snubber  functional  test  cycle  is 
being  lengthened,  nearly  the  same  level  of 
confidence  as  that  associated  with  the 
Technical  Specification  required  schedule 
will  be  maintained.  The  testing  of  100 
percent  of  the  small  snubbers  population, 
along  with  replacement  of  failed  units, 
provided  a  significantly  improved  baseline 
with  which  to  gauge  the  reliability  of  the 
snubber  population. 

Increasing  the  functional  test  interval  for 
snubbers  will  neither  have  an  effiact  upon  the 
consequences  of  an  accident  evaluated  in  the 
Safety  Analysis  Report,  nor  will  it  cause  new 
consequences  to  occur.  As  stated  previously, 
an  adequate  level  of  confidence  in  the 
reliability  of  the  snubber  population  will  be 
maintained. 

2.  Create  the  possibility  of  a  new  or 
diSisrenl  kind  of  accident  from  any 
previously  evaluated. 

The  snubber  foilure  modes  neither  increase 
beyond  required  confidence  levels  relating  to 
snubber  population  reliability,  nor  change 
due  to  the  variation  in  the  fiinctional  test 
interval  Therefore,  there  is  no  possibility  of 
a  new  accident  being  created.  Also,  an 
increase  in  the  functional  test  interval  will 
not  create  a  malfunction  of  a  different  type 
than  previously  evaluated.  No  new 
equipment  is  being  added  to  the  plant  and  no 
change  is  twlng  made  in  the  way  existing 
equipment  is  being  operated  and  maintained. 

3.  involve  a  significant  reduction  In  a 
margin  of  safety. 

The  type  of  testing  performed  and  the 
actions  taken  if  a  snubber  were  to  fell  its 


functional  test  remain  unchanged.  The 
margin  of  safety,  inherent  to  the  Technical 
Specifications  and  relating  to  snubber 
surveillance  requirements,  will  remain 
virtually  unchanged.  This  conclusion  is 
based  upon  the  fact  that  the  proposed  testing 
schedule  defined  in  the  Technical 
Specifications  provides  nearly  the  same 
margin  of  confidence  as  the  present  schedule. 
The  Technical  Specification  margin  of  safety 
remains  unchanged.  In  addition,  there  is  no 
impact  on  the  consequences  of  any  accident, 
there  can  be  no  impact  on  any  of  the 
protective  boundaries,  and  therefore,  no 
impact  on  the  safety  limits. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.g2(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination.  The  Commission  will 
not  normally  make  a  final  determination 
unless  it  receives  a  request  for  a  hearing. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  and  Directives 
Review  Branch,  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  should  cite  the 
publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
room  P-223.  Phillips  Building,  7920 
Norfolk  Avenue,  Bethesda,  Maryland, 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW., 
Washington,  DC  20555.  The  filing  of 
requests  for  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  March  8,  1993,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  fdr  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Celman 


Building,  2120  L  Street,  NW.. 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at  the 
Learning  Resource  Center,  Thames 
Valley  State  Technical  College,  574  New 
London  Turnpike,  Norwich. 
Connecticut  06360.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wisnes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
{>etition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
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those  facts  or  expert  opinion.  Petitioner 
must  provide  suflicient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact  Ck)ntentions  shall  be  limited  to 
matters  within  the  8co(>e  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  healing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  ior  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  SO^ay  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 


Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  l-{800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Nimfiber 
N1023  and  the  following  message 
addressed  to  John  F.  Stolz:  Petitioner's 
name  and  telephone  number,  date 
petition  was  mailed,  plant  name,  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
"Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  Gerald 
Garfield,  Esquire,  Day,  Berry  and 
Howard,  City  Place,  Hartford, 
Connecticut  06103-3499,  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  15, 1993,  and 
supplemental  information  dated  January 
21, 1993,  which  are  available  for  public 
inspection  at  the  Commission's  PubUc 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  and  at  the  local  public  document 
room  located  at  the  Learning  Resource 
Center,  Thames  Valley  State  Technical 
College,  574  New  London  Turnpike, 
Norwick,  Connecticut  06360. 

Dated  at  RockviUe,  Maryland,  this  Ist  day 
of  February  1993. 

For  the  Nuclear  Regulatory  Commission. 
Vemoo  L  Rooney, 

Senior  Project  Manager,  Project  Directorate 
1-4,  Division  ofBeactor  Projects— l-U,  Office 
of  Nuclear  Reactor  Regulation 
[FR  Doc  93-2725  Filed  2-4-93;  8:45  am] 
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[Doetwl  Na  50-423] 
Exemption 


In  the  Matter  of  Northeast  Nuclear  Energy 
Company  (Millstone  Nuclear  Power  .'station. 
Unit  3). 

Northeast  Nuclear  Energy  Company 
(the  licensee)  is  the  holder  of  Facility 
Operating  License  No.  NPF— 49,  which 
authorizes  operation  of  Millstone 
Nuclear  Power  Station,  Unit  No.  3.  The 
license  provides,  among  other  things, 
that  the  facility  is  subject  to  all  rules, 
regulations,  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 

The  facility  consists  of  a  pressurized 
water  reactor  located  at  the  licensee's 
site  in  New  London  County, 
Connecticut. 

n. 

One  of  the  conditions  of  all  operating 
licenses  for  water-cooled  power 
reactors,  as  specified  in  10  CFR  50.54(o), 
is  that  the  primary  reactor  containments 
shall  meet  the  containment  leakage  test 
requirements  set  forth  in  10  CFR  part 
50,  appendix  J.  More  specifically  the 
following  sections  require  that: 

Section  ni.D.2.(a},  "Type  B  Tests" 

Type  B  tests,  except  tests  for  air  lock*,  shall 
be  performed  during  reactor  shutdown  for 
refueling  or  other  convenient  intervals  but  in 
no  case  at  intervals  greater  than  2  years. 

Section  in.D.3.  "Type  C  Tests" 

Type  C  tests  shall  be  performed  during 
each  reactor  shutdown  for  refueling  but  in  no 
case  at  intervals  greater  than  2  years. 

m. 

A.  Exemption  for  Temporary  Relief 

By  letter  dated  November  18, 1992, 
the  licensee  requested  a  one-time 
scheduler  exemption  for  the  local  leak 
rate  tests  (LLRTs)  from  the  requirements 
of  10  CFR  50,  appendix  J,  Sections 
III.D.2(a)  and  III.D.3  to  accommodate  a 
schedule  change  for  the  next  refueling 
outage.  The  request  for  exemption,  if 
granted,  would  exceed  the  required 
Type  B  and  C  test  interval  by 
approximately  10  months.  In  addition, 
the  licensee  proposed  Technical 
Specification  (TS)  changes  to  reflect  the 
above  cited  exemption  request.  The 
staffs  evaluation  of  the  licensee's 
exemption  request  is  provided  in  the 
Safety  Evaluation  dated  January  29, 
1993,  supporting  Amendment  No.  75, 
and  is  summarized  below. 

At  Millstone  Unit  3  there  are  84  Type 
B  penetrations  which  require  Type  B 
testing.  The  licensee  plans  to  test  all  of 
these  penetrations  in  accordance  with 
the  schedule  required  by  appendix  J, 
except  for  the  fuel  transfer  canal  blind 
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flange  that  cannot  be  tested  at  povtm.  A 
schedular  exemption  was  requested  for 
the  fuel  transfer  canal  blind  flange, 
which  was  la.st  tested  on  March  18, 
1991. 

There  are  68  mechanical  penetrations 
that  require  Type  C  testing.  All  but  37 
of  these  were  tested  when  opportxinities 
occurred  during  outages  in  the  last  year. 
Schedular  exemption  for  testing  the 
remaining  37  penetrations  were 
requested  because  they  either  cannot  be 
tested  dxiring  plant  operation,  or  would 
cause  a  degradation  in  safety  if  tested 
during  plant  operation.  All  of  these 
penetrations  were  tested  diuing  the 
1991  refueling  outage. 

The  Technical  Sp)ecifications  contain 
a  combined  leakage  rate  limit  for  all 
penetrations  and  valves  subject  to  Type 
B  and  C  testing.  The  last  measurement 
of  combined  Type  B  and  C  leakage 
during  the  1991  refueling  outage  was 
37.5%  of  the  Technical  Specification 
limit.  The  projected  leak  rate  at  the  end 
of  the  10-month  period,  during  which 
this  exemption  from  Type  B  and  C 
testing  applies,  would  be  less  than  50% 
of  Tedmical  Specification  limits  for 
combined  Type  B  and  C  leakage. 

Based  on  the  foregoing,  the  NRC  staff 
concludes  that  a  schedular  exemption  is 
technically  justified. 

B.  JO  CFR  50.12  Determinations  for 
Special  Circumstances 

On  January  22, 1991,  and  February  5, 
1991,  the  licensee  (Northeast  Nuclear 
Energy  Company)  commenced  the  most 
recent  containment  LLRTs  in 
accordance  with  the  above  Type  B  and 
C  periodic  testing  requirements, 
respectively,  for  the  Millstone  Unit  3 
during  the  1991  refueling  outage.  As  a 
result  of  an  imusually  long  maintenance 
outage  due  to  the  service  water  system 
work  and  erosiony corrosion  work  during 

1991.  and  two  limited  duration  outages 
in  1992,  the  licensee  has  rescheduled 
the  next  refueling  outage  from 
November  1992  to  approximately 
September  1993.  With  the  new  outage 
schedule,  the  opportunity  for 
performing  the  required  tests  would 
exceed  the  requireid  interval  by  about  10 
months. 

At  Millstone  Unit  3,  there  are  84  Type 
B  penetrations  which  require  Type  B 
testing.  Of  the  84  penetrations,  80  are 
electrical  penetrations  which  can  be 
tested  8t  power.  The  licensee  is 
conducting  Type  B  testing  of  these 
penetrations  and  plans  to  complete  the 
testing  prior  to  January  22. 1993.  Of  the 
four  remaining  penetrations,  two 
penetrations  (the  equipment  hatch  and 
equipment  hatch  manway)  were  tested 
on  November  16, 1991  and  January  28, 

1992.  reepectively.  The  third 


penetration,  the  personnel  air  lock,  is 
covered  under  TS  Section  3.6.1.3  and  is 
not  the  subject  of  this  request.  The  fuel 
transfer  canal  blind  flange  which  was 
tested  (Type  B)  on  March  18. 1991,  is 
the  only  penetration  that  cannot  be 
tested  at  power  and  will  require  an 
extension. 

There  are  68  mechanical  penetrations 
that  require  Type  C  testing.  In  January, 
May  and  October  1992,  while  shut 
down.  Type  C  testing  was  satisfactorily 
performed  on  31  penetrations.  This 
represents  approximately  45%  of  the 
total  Type  C  testing.  The  exemption 
request  is  only  for  the  remaining 
penetrations  (37)  whose  last  Type  C 
tests  were  performed  during  the  last 
refueling  outage. 

The  staff  concludes  that  with  the 
unplanned  outages  that  have  occurred, 
with  the  testing  that  has  been  performed 
to  date,  and  with  the  licensee's 
commitment  to  perform  additional 
testing  during  any  forced  outages  of 
sufficient  duration  that  may  occur 
before  the  next  refueling  outage,  the 
licensee's  good  faith  efforts  to  comply 
with  appendix  J  have  been 
demonstrated. 

The  time  interval  of  24  months, 
specified  in  appendix  J,  was  based,  in 
part,  on  the  expected  degradation  of 
components  exposed  to  the 
environment  resulting  from  a  full  24 
months  of  normal  plant  operation.  The 
total  exposure  time  for  the  containment 
penetration  to  normal  plant  operating 
environment  will  be  only  about  19 
months  with  the  requested  exemption. 

The  24-month  interval  requirement 
for  Type  B  and  C  penetrations  is 
intended  to  be  often  enough  to  prevent 
significant  deterioration  from  occurring 
and  long  enough  to  permit  the  LLRTs  to 
be  performed  during  plant  outages.  In 
addition  leak  testing  of  the  penetrations 
during  plant  shutdouTi  is  preferable 
because  of  the  lower  radiation  exposure 
to  plant  f)ersonnel.  Moreover,  some 
penetrations,  because  of  their  intended 
functions,  cannot  be  tested  at  power 
operation.  For  penetrations  that  cannot 
be  tested  during  power  operation  or 
those  that  if  tested  during  plant 
operation  would  cause  a  degradation  in 
the  plant's  overall  safety  (e.g..  the 
closing  of  a  redundant  line  in  a  safety 
system),  the  increase  in  confidence  of 
containment  integrity  following  a 
successful  test  is  not  significant  enough 
to  justify  a  plant  shutdown  specifically 
to  perform  the  LLRTs  within  the  24- 
month  time  period,  in  light  of  the  above 
discussions. 

IV. 

Pureuant  to  10  CFR  50.12  (a)(2)(v).  the 
Commission  will  not  consider  granting 


a  schedular  exemption  unless  the 
licensee  has  made  good  faith  efforts  to 
comply  with  the  regidation.  The  NRC 
staff  believes  that  the  licensee  has  taken 
prudent  steps  to  improve  the 
containment  integrity  and.  if  not  for  the 
change  in  refueling  outage  schedule 
caused  by  unexpected  outages,  would 
have  complied  with  ap{>enaix  J. 

Based  on  our  evaluation,  the  NRC 
staff  has  concluded  that  the  licensee  has 
made  a  good  faith  effort  to  comply  with 
the  requirements  of  appendix  J  and  that 
the  s{>ecial  circumstances  as  described 
in  10  CFR  50.12(a)(2)(v)  exist  in  that  the 
exemptions  would  provide  only 
temporary  relief  frtim  the  applicable 
regulations.  Therefore,  the  staff  has 
detennined  that  tlie  scheduler 
exemptions  from  10  CFR  part  SO, 
appendix  J  should  be  granted. 

Accordingly,  the  Commissioii  has 
determined  that  purauant  to  10  CFR 
50.12.  the  exemption  is  authorized  by 
law.  will  not  endanger  life  or  property 
or  the  common  defense  and  security, 
and  is  otherwise  in  the  public  interest. 
Therefore,  the  Commission  hereby 
approves  the  following  exemption 
request. 

A  temporar>'  exemption  is  granted 
from  the  requirements  of  Sections 
III.D.2.(a)  and  IILD.3.  which  require  a 
local  leak  rate  test  to  be  conducted  at 
intervals  not  greater  than  24  months. 
For  good  cause  shown,  this  exemption 
extends  that  interval  by  approximately 
10  months  from  February  5. 1993,  to  the 
next  refueling  outage,  but  no  later  than 
December  5.  1993. 

Purauant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  these  exemptions  will  have 
no  significant  impact  on  the  quality  of 
the  human  environment  (58  FR  5035). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland  this  29th  day 
of  January  1993. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Varga, 

Director,  Division  of  Reactor  Projects — l/U. 
Office  of  Nuclear  Raactor  Regulation. 
(FR  Doc.  93-2726  Filed  2-4-93;  8:45  am) 
MLLMO  COOe  7SM-S1-M 


IDocfcet  No*.  03(M)5980  and  030-05982; 
LiceoM  No*.  37-00030-02  and  37-00030- 
08] 

Order  to  Safety  Ught  Corp.  Prohibiting 
the  Transfer  of  Assets  and  Requiring 
the  Preservation  of  the  Status  OtJO 
(Effective  Immediately)  and  Demand 
for  Inforntation 

In  the  matter  of  Safety  Light  Corporation; 
United  States  Radium  Corpofation:  USR 
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Industries.  Inc.;  USR  Chemical  Products.  Inc.; 
USR  Metals.  Inc.;  USR  Lighting,  Inc.;  U.S. 
Natural  Resources,  Inc.;  Ume  Ridge 
Industries,  Inc.;  Metreal.  Inc;  (Bloomsburg 
Site  Decommissioning  and  License  Renewal 
Denials;  Bloomsburg  Site  Decontamination) 

I 

Saf0ty  Light  Corporation  ("Safety 
Ught"  or  "SLC")  is  a  holder  of  License 
Nos.  37-00030-02  ("02  License")  and 
37-00030-08  ("08  License")  issued  on 
June  20, 1956,  and  August  5, 1969, 
respectively,  by  the  Atomic  Energy 
Commission,  now  the  Nuclear 
Regulatory  Commission  ("NRC"  or 
"Commission"),  pursuant  to  10  CFR 
part  30.1 

The  02  License  authorizes  the 
possession  of  unspecified  quantities  of 
byproduct  material  in  the  form  of 
contaminated  facilities  and  equipment 
for  purposes  of  decontamination, 
cleanup,  and  disposal  of  facilities  and 
equipment  previously  used  for  research 
and  development  at  the  Licensees'  site 
in  Bloomsburg,  Pennsylvania 
("Bloomsburg  site")  under  the  02 
License.  The  02  License  was  due  to 
expire  by  its  terms  on  February  29, 
1984;  Safety  Light  submitted  an 
application  dated  January  27,  1984,  to 
renew  the  02  License.  The  08  License 
authorizes  the  possession  and  use  of 
various  radioactive  materials  at  the 
Bloomsburg  site,  principally  tritium 
("H-3"),  for  research  and  development, 
manufacture  of  various  products 
containing  H-3,  and  the  distribution  of 
those  products  to  f>ersons  specifically 
hcensed  to  possess  them.  The  08 
License  was  last  amended  on  January  8, 
1987,  and  was  due  to  expire  by  its  terms 
on  December  31, 1987;  Safety  Light 
submitted  an  application  dated 
November  23,  1987,  to  renew  the  08 
License.  Pursuant  to  10  CFR  2.109  and 
30.37,  the  renewal  applications  keep 
both  the  02  and  08  Licenses  in  effect 
until  the  Commission  makes  a  Hnal 
determination  with  res{>ect  to  each 
application. 

U 

On  March  16, 1989,  the  NRC  Staff 
issued  to  the  Licensees  an  "Order 
Modifying  Licenses  and  Demand  for 
Information  (Effective  Immediately)" 
("March  1989  Order")  requiring,  inter 
alia,  that  the  Licensees  control  access  to 


■  Holders  of  the  02  and  06  Licenses  also  Include 
Lime  Ridge  Industries,  Inc.,  Metreal.  Inc.,  USR 
Industries,  Inc.  ("USR  Industries"),  and  latler's 
sulMidiaries,  USR  Chemical  Products.  Inc  USR 
Metals,  Inc.,  USR  Lighting,  Inc.,  and  U.S.  Natural 
Resources,  Inc.  These  companies  and  Safety  Light 
will  hereinafter  collectively  be  denoted  as 
"Licensees".  This  Order,  however,  is  directed  only 
to  Safety  Light,  and  does  not  impose  any  obligations 
on  USR  Industries  and  its  subsidiaries,  or  any  of  the 
named  oomponies  other  than  Safety  Light. 


the  Bloomsburg  site,  characterize  the 
radiological  contamination  of  the  site, 
and,  upon  NRC  Staff  approval  of  a 
decontamination  plan,  decontaminate 
the  site.  On  August  21, 1989,  the  NRC 
Staff  issued  to  ^e  Licensees  an  "Order 
Modifying  Licenses  (Effective 
Immediately)"  ("August  1989  Order") 
requiring,  inter  alia,  that  the  Licensees 
set  up  a  trust  to  fund  site 
characterization  and  deposit  at  least 
$1,000,000  into  that  trust  on  a  specified 
schedule.  On  February  7, 1992,  the  NRC 
Staff  denied  the  applications  to  renew 
both  the  02  and  08  Licenses  in  a  letter 
from  Robert  M.  Bemero  (Director,  Office 
of  Nuclear  Material  Safety  and 
Safeguards)  to  Jack  Miller  (President, 
Safety  Light  Corporation),  et  al, 
("Denial").  Together  with  the  Denial,  on 
February  7. 1992,  the  Staff  issued  to  the 
Licensees  an  "Order  Establishing 
Criteria  and  Schedule  for 
Decommissioning  the  Bloomsburg  Site" 
("February  1992  Order")  that 
established  criteria  and  a  schedule  for 
decommissioning  the  Bloomsburg  Site 
and  required,  inter  alia,  that  the 
Licensees  satisfy  the  requirements  of  10 
CFR  30.36  for  assuring  that  the  site  is 
decommissioned  and  suitable  for  release 
for  unrestricted  use. 

Safety  Light  and  USR  Industries  and 
its  subsidiaries  have  requested  hearings 
on  each  of  the  aforementioned  NRC 
Staff  Orders  and  the  Denial,  and  those 
proceedings  have  been  consoUdated,  as 
stated  below,  and  are  currently  pending 
before  the  Atomic  Safety  and  Licensing 
Board.  The  March  1989  and  August 
1989  Orders  are  being  heard  under 
ASLBP  Nos.  89-590-01-OM  and  90- 
598-01-OM-2  ("OM  proceeding"),  and 
the  Denial  and  the  February  1992  Order 
are  being  heard  under  ASLBP  Nos.  92- 
659-01-ML  and  92-664-02-MI^2  ("ML 
proceeding").  To  date,  the  Licensees 
have  controlled  access  and  performed  a 
part  but  not  all  of  the  characterization 
of  the  site  (primarily  involving  the 
groundwater  flow  regime),  but  have  not 
set  up  a  trust  fund  for  characterization 
and  decontamination  in  the  amount  or 
in  the  form  required  by  the  August  1989 
Order. 

ni 

On  November  12. 1992,  Counsel  for 
SLC  transmitted  a  letter  to  the  Chairman 
of  the  Licensing  Board  presiding  over 
the  ML  proceeding,  which  stated,  in 
pertinent  part: 

This  is  to  advise  you  of  the  present 
intention  of  Safety  Light  Ck)rporation  ("SLC") 
to  sell  to  a  Canadian  Crown  corporation. 
Shield  Source,  Inc.  ("SSI"),  two  of  iu 
product  lines  at  the  Bloomsbui^g  site,  i.e., 
aircraft  markers  and  foils/targets,  and  certain 
related  assets.  This  transaction  will  be 


completed  before  the  end  of  the  yoar.  (Letter 
atl). 

The  letter  further  informed  the  Board 
that  "C.R.  White  is  a  principal 
stockholder  of  both  SLC  and  SSI";  that 
the  value  of  the  product  lines  in 
question  would  be  determined  by  "two 
independent  appraisers";  and  that  the 
sale  would  have  the  following 
consequences: 

As  a  consequence  of  the  sale  of  the  two 
product  lines,  SLC  will  obtain  a  combination 
of  cash  and  accounts  receivable  in  exchange 
for  its  customer  lists  and  some  fully- 
depreciated  on-site  equipment  at 
Bloomsburg.  This  sale  will  leave  with  SLC  its 
dominant  product  line,  i.e.,  the  production 
and  sale  of  commercial  exit  signs. 

The  funds  received  £rom  the  sale  of  these 
two  product  lines  will  be  used  to  pay  down 
secured  creditors  consistent  with  obligations 
of  SLC  in  its  covenants  to  its  bankers. 

In  response  to  this  letter,  on  December 
21, 1992,  by  regular  mail  and  telefax, 
the  Staff  transmitted  a  Demand  for 
Information,  dated  December  17, 1992 
("DH"),  to  SLC  and  SLC's  Counsel.  The 
DPI  sought  detailed  information  about 
the  proposed  sale  and  required  SLC  to 
file  its  response  within  10  days  from  the 
date  of  the  DFI,  i.e.,  by  December  28, 
1992.  On  or  about  December  22, 1992. 
SLC's  Counsel  informed  Staff  Counsel 
that  SLC's  president,  Mr.  White,  had 
informed  him  that  the  sale  had  taken 
place  about  ten  days  earlier.  After 
considering  this  information  and  the 
November  12  letter's  statement  that  SLC 
would  still  retain  its  "dominant  product 
line",  on  or  about  December  23. 1992, 
Staff  Counsel  agreed  to  an  extension  of 
time  for  SLC  to  file  its  response  to  the 
DFI,  permitting  its  response  to  be  filed 
on  January  5, 1993.  On  the  same  basis. 
Staff  Counsel  determined  not  to  proceed 
with  the  filing  of  a  motion  in  the  OM 
and  ML  proceedings  to  stay  the  transfer, 
which  would  otherwise  have  been  filed 
before  execution  of  the  Asset  Purchase 
Agreement  described  below. 

On  January  5, 1993,  SLC  submitted  its 
response  to  the  DFI,  in  which  it 
indicated  that  the  sale  had  occurred  on 
January  4, 1993,  rather  than  in 
December  1992.  SLC  included  in  its 
response  a  copy  of  an  Asset  Pxirchase 
Agreement  dated  January  4,  1993 
("Agreement"),  and  other  documents, 
including  an  appraisal  of  the  assets 
being  transferred.  Prior  to  the  Staffs 
receipt  of  SLC's  response  to  the  DFI,  the 
Staff  was  unaware  that  the  information 
previously  provided  by  Mr.  White, 
through  Counsel,  was  incorrect.  In 
addition,  SLC's  response  to  the  DFI 
provided  other  information  that  was 
inconsistent  with  the  letter  of  November 
12, 1992.  That  response  includes 
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information  that  SLC  seeks  to  have 
withheld  from  public  discloeura, 
including  financial  information  which 
demonstrates  that  the  sale  would  divest 
from  SLC  the  two  product  hne«  that 
contributed  a  substantial  portion  of 
SLCs  gross  profits  in  1992.  The  Staff 
has  not  yet  determined  whether  to 
withhold  that  information  bom  public 
disclosure  but  is  maintaining  it  as 
confidoitial  until  a  determination  is 
made;  that  information  has  been 
submitted  in  confidential  form  to  the 
Licensing  Board  presiding  over  the  OM 
and  ML  proceedings. 

SLC's  response  to  the  DFI  also 
indicated  that  the  principals  of  the  two 
corporations  whicn  are  parties  to  the 
Asset  Purchase  Agreement  are 
substantially  identical:  C.  Richter  White, 
who  signed  the  agreement  on  SLC's 
behalf,  is  President  of  SLC  and  is  stated 
to  be  the  majority  (60%)  stockholder  of 
that  company  and  the  sole  (100%) 
stockholder  of  SSI;  further.  T.  Edward 
Kyttle.  who  executed  the  Asset  Purchase 
Agreement  on  behalf  of  SSI  as  its 
"President,"  has  been  identified  by  SLC 
as  SLC's  "general  manager." 

The  Commission's  regulations  in  10 
CF.R.  J0.9(a)  provide  that 
"lilnformation  provided  to  the 
Commission  by  an  applicant  for  a 
license  or  by  a  licensee  •  •  *  shall  be 
complete  and  accurate  in  all  material 
respects."  As  described  above,  SLC  has 
violated  $  30.9  because,  inter  alia,  it 
twice  provided  an  inaccurate  date  for 
the  execution  of  the  Asset  Purchase 
Agreement,  such  that  the  h4RC  Staff  did 
not  act  to  stay  the  Agreement  prior  to  its 
execution.  This  information,  as 
described  above,  was  clearly  material  to 
the  NRC  Also,  the  January  5  response 
to  the  DFI  informed  the  Staff  that  the 
sale  would  divest  SLC  of  the  two 
product  lines  that  contributed  a 
substantial  portion  of  the  company's 
gross  profits  in  1992.  In  light  of  this 
disclosure,  SLC's  November  12. 1992. 
statement  that  the  sale  will  leave  SLC 
with  its  "dominant  product  line,"  a 
statement  which  was  material  to  the 
NRC,  was  also  inaccxirate.  Certain  other 
statements  by  SLC  in  its  Counsel's  letter 
of  November  12.  1992,  were  also  shown 
to  be  inaccurate,  upon  examination  of 
SLC's  January  5  response  to  the  DFI. 
Prior  to  SLC's  submission  of  its 
response  to  the  StafTs  DFI  on  January  5. 
1993,  SLC  did  not  disclose  that  the 
information  it  had  previously  provided 
concerning  the  timing,  nature,  and  effect 
of  the  sale  was  incorrect. 

Accordingly,  on  January  15. 1993.  the 
NRC  Staff  filed  with  the  Licensing 
Board  presiding  over  both  the  OM  and 
ML  proceedings  the  "NRC  StafTs 
Motion  For  Temporary  Relief  To 


Preserve  The  Status  Quo  And  Protect 
The  Licensing  Board  And  Commission's 
Jurisdiction  In  These  Proceedings  By 
Prohibiting  SLC  From  Taking  Any  Steps 
To  Implement  Its  Announced  Transfer. 
Or  Any  Transfer.  Of  Major  Assets. 
Pendente  Ute"  ("Staff  MoUon").  The 
Staff  Motion,  which  was  filed  under  a 
claim  of  confidentiaUty  based  on  SLC's 
pending  request  for  non-disclosure, 
identified  information  in  SLC's  response 
to  the  DFI  that  is  inconsistent  with  the 
letter  of  November  12, 1992.  The  Staff 
Motion  requested  the  Board  to  take 
several  actions,  which  would,  in 
general.  (1)  prohibit  SLC  from 
implementing  the  Asset  Purchase 
Agreement  without  prior  Licensing 
Board  approval,  (2)  prohibit  SLC  &t)m 
entering  into  or  completing  any 
transaction  which  would  materially 
affect  the  value  of  the  company  or  its 
ability  to  comply  with  the  Staffs 
outstanding  Orders,  and  (3)  require  SLC 
to  set  aside  all  funds  received  or  to  be 
received  as  a  result  of  the  sale. 

An  oral  argument  on  the  Staff's 
Motion  was  held  by  the  Licensing  Board 
on  January  19,  1993,  at  the  conclusion 
of  which  the  Licensing  Board  granted  in 
part  and  denied  in  part  the  Staffs 
Motion,  as  set  forth  in  the  Board's  Order 
of  January  22. 1993  ( "Board  Order").  In 
its  Order,  the  Licensing  Board  found 
that  "the  staff  has  demonstrated  that  the 
regulatory  process,  and  hence  the  public 
interest,  will  be  irreparably  harmed  by 
SLC's  actions  that  are  likely  to  dissipate 
its  assets  and  reduce  its  ability  to 
decontaminate  and  decommission  the 
Bloomsburg  site  as  required  by  the 
Commission's  regulation."  (Board  Order 
at  4).  Accordingly,  the  Board  ordered 
that: 

(1)  SLC  is  prohibited  from  taking  any 
steps  to  implement  its  asset  purchase 
agreement  of  January  4. 1993.  that  will 
dissipate  SLC's  assets  to  any  significant 
degree; 

(2)  SLC  is  prohibited  frt)m  transferring 
or  selling  any  other  major  assets  other 
than  in  the  normal  course  of  business 
for  full  fair  value: 

(3)  SLC  is  prohibited  bom  entering 
into  or  completing  any  transaction  that 
will  materially  affect  its  value  or  its 
ability  to  comply  with  the  agency's 
outstandine  orders; 

(4)  SLC  snail  set  aside  and  preserve. 
in  a  separate  account,  any  and  all  funds 
it  may  have  received  or  will  receive  as 
a  result  of  the  January  4, 1993,  sale  of 
SLC's  assets; 

(5)  SLC  shall  proceed  with  its  efforts 
to  obtain  a  second  valuation  by  an 
independent  appraiser  (approved  in 
advance  by  the  staff)  of  the  assets 
covered  by  the  asset  purchase 
agreement;  and 


(6)  SLC  shall  provide  the  Board  and 
the  staff  with  forty-eight  hours  notice 
before  taking  any  significant  steps  to 
implement  any  other  provisions  of  its 
asset  purchase  agreement  of  January  4. 
1993. 

[Id.  at  5.)  The  Board  Order  provided  that 
the  relief  set  forth  above  is  to  expfre  at 
4:15  p.m.  on  January  29, 1993.  and  the 
Board  indicated  that  any  further  relief 
which  the  Staff  may  seek  should  be  the 
subject  of  an  order  issued  under  10  CFR 
2.202.  lid.  at  6;  Tr.  33-35). 

IV 

I  conclude  that  further  action,  as 
indicated  by  the  Licensing  Board,  is 
now  required  in  order  to  prevent  SLC 
bom  proceeding  to  take  any  further 
steps  to  implement  its  announced 
transfer  of  assets,  or  any  other  major 
transfer  of  assets  that  may  reduce  its 
ability  to  comply  with  the  March  and 
August  1989  Orders  and  the  February 
1992  Order,  which,  in  general  terms, 
require  that  SLC  (a)  characterize  and 
decontaminate  the  Bloomsburg  site,  (b) 
set  aside  the  sum  of  $1,000,000  to  fund 
site  characterization,  and  (c)  commence 
decommissioning  of  its  Bloomsburg  site. 
On  the  basis  of  information  provided  by 
SLC,  as  described  above,  I  lack  the 
requisite  reasonable  assurance  that  SLC 
will  be  able  to  comply  with  Commission 
requirements,  including  future  orders  of 
the  Licensing  Board  or  the  Commission 
making  final  determinations  regarding 
the  requirements  of  the  NRC  Staff's 
March  and  August  1989  and  February 
1992  Orders.  Further,  the  entry  of  this 
Order  is  required  in  light  of  the  several 
examples  of  inconsistent  information 
provided  by  SLC  to  the  Staff  and 
Licensing  Board  relating  to  its  transfer 
of  assets,  as  more  fully  set  forth  above, 
and  in  light  of  the  information  received 
by  the  Staff  that  indicates  that  SLC  may 
have  contracted  to  receive  less  than  full 
fair  value  in  exchange  for  the  assets  to 
be  transferred  under  the  Agreement. 

In  view  of  the  above,  I  have 
determined  that  the  requirements  of  this 
Order  are  immediately  needed  in  order 
to  preserve  the  status  quo,  to  prevent 
SLC's  dissipation  of  assets  tequired  to 
comply  with  the  Commission's  orders 
and  regulatory  requirements  which  are 
necessary  to  protect  the  health  and 
safety  of  the  public,  and  protect  the 
Commission's  jurisdiction  in  these 
proceedings,  as  set  forth  below. 
Furthermore,  pursuant  to  10  CFR 
2.202(a)(5),  I  find  that  the  significance  of 
the  violations  and  conduct  described 
above  is  such  that  the  public  health, 
safety  and  interest  require  that  this 
Order  be  immediately  effective.  In 
accordance  with  the  Board  Order  of 


Federal  Rggiater  /  Vol.  58,  No.  23  /  Friday.  February  5.  1993  /  Notices 


7271 


January  22, 1993,  written  notice  of  the 
Staffs  intent  to  issue  this  Order  was 
given  to  Safety  Light  and  the  Licensing 
Board  cm  January  26, 1993. 

V 

Accordingly,  pursuant  to  sections  81, 
161b,  161i,  1610, 182,  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202  and  10  CFR  Part  30,  it  is 
hereby  ordered,  effective  immediately. 
That: 

A.  Pending  final  agency  action  in  the 
OM  and  ML  proceedings,  Safety  Light 
Corporation  is  prohibited  from  taking 
any  steps  to  implement  its  Asset 
Purchase  Agreement  of  January  4, 1993, 
without  prior  NRC  Staff  approval; 

B.  Pending  final  agency  action  in  the 
OM  and  ML  proceedings.  Safety  Light 
Corporation  is  prohibited  from 
transfiorring  or  selling  any  other  major 
assets,  other  than  in  the  normal  course 
of  business  for  full  fair  value,  without 
prior  NRC  Staff  approval; 

C.  Pending  find  agency  action  in  the 
OM  and  ML  proceedings.  Safety  Light 
Corporation  is  prohibited  from  entering 
into  or  completing  any  transaction 
which  would  materially  affect  the  value 
of  the  company  or  its  ability  to  comply 
Mrith  the  Staff's  outstanding  Orders; 

D.  Pending  final  agency  action  in  the 
OM  and  ML  proceedings,  Safety  Light 
Corporation  shall  set  aside  and  preserve. 
in  a  separate  account,  any  and  all  funds 
it  may  have  received  or  vtrill  receive  as 

a  result  of  the  January  4, 1993,  sale  of 
SLC's  assets,  as  previously  ordered  by 
the  Licensing  Board  in  its  January  22. 
1993,  Order;  and 

.  E.  Safety  Light  Corporation  shall 
obtain  and  provide  to  the  staff  a  second 
valuation  of  the  assets  covered  by  the 
Asset  Purchase  Agreement,  to  be 
performed  by  an  independent  appraiser 
approved  in  advance  by  the  Staff. 

The  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  may,  in 
writing,  relax  or  rescind  any  of  the 
above  conditions  upon  demonstration 
by  Safety  Light  Corporation  of  good 
cause. 

Pursuant  to  section  223  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  any 
person  who  willfully  violates,  attempts 
to  violate,  or  conspires  to  violate,  any 
provision  of  this  Order  shall  be  subject 
to  criminal  prosecution  as  set  forth  in 
that  section. 

VI 

In  accordance  with  10  CFR  2.202, 
Safety  Light  Corporation  must,  and  any 
other  person  adversely  affected  by  this 
Order  may,  submit  an  answer  to  this 
Order,  and  may  request  a  hearing  on 
this  O^er,  within  20  days  of  the  date  of 


this  Order.  The  answer  may  consent  to 
this  Order.  Unless  the  answer  consents 
to  this  Order,  the  answrer  shall,  in 
writing  and  under  oath  or  affiiination. 
specifically  admit  at  deny  each 
allegation  or  charge  made  in  this  Order 
and  set  forth  the  matters  of  fact  and  law 
on  which  the  Licensee  or  other  person 
adversely  affected  relies  and  the  reasons 
as  to  why  the  Order  should  not  have 
been  issued.  Any  answer  or  request  for 
a  hearing  shall  be  submitted  to  the 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Chief,  Docketing 
and  Service  Section,  Washington,  DC 
20555.  Copies  also  shall  be  sent  to  the 
Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  to  the  Director. 
Office  of  Nuclear  Material  Safety  and 
Safeguards  at  the  same  address,  to  the 
Assistant  General  Counsel  for  Hearings 
and  Enforcement  at  the  same  address,  to 
the  Regional  Administrator,  NRC  Region 
I,  475  Allendale  Road,  King  of  Prussia, 
PA  19406-1415,  and  to  the  Licensees  if 
the  answer  or  hearing  request  is  by  a 
person  other  than  Safety  Light 
Corporation.  If  a  person  other  than 
Safety  Light  Corporation  requests  a 
hearing,  that  person  shall  set  forth  with 
particularity  the  manner  in  which  his 
interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  Safety 
Light  Corporation  or  a  person  whose 
interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Order  should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i),  any 
person  adversely  affected  by  this  Order, 
other  than  Safety  Light  Corporation, 
may,  in  addition  to  demanding  a 
hearing,  at  the  time  the  answer  is  filed 
or  sooner,  move  the  presiding  officer  to 
set  aside  the  immediate  effectiveness  of 
the  Order  on  the  ground  that  the  Order, 
including  the  need  for  immediate 
effectiveness,  is  not  based  on  adequate 
evidence  but  on  mere  suspicion, 
xmfounded  allegations,  or  error. 
Pursuant  to  the  Licensing  Board's  Order 
of  January  22, 1993,  any  motion  by 
Safety  Light  Corporation  to  set  aside  the 
immediate  effectiveness  of  this  Order 
shall  be  filed  by  4:15  p.m.  on  Tuesday, 
February  Z,  1993.  and  any  hearing  on 
Safety  Light's  set-aside  motion  will  be 
held  at  10  a.m.  on  Tuesday,  February  9, 
1992,  at  the  Licensing  Board's  fifth  floor 
hearing  room,  4350  East-West  Highway, 
Bethesda,  Maryland. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
Section  V  above  shall  be  final  20  days 


from  the  date  of  this  Order  without 
further  order  or  proceedings.  An  answer 
or  a  request  for  hearing  shall  not  stay 
the  immediate  effectiveness  of  this 
order. 

vn 

In  addition  to  issuance  of  this  Order, 
the  Commission  requires  further 
information  from  Safety  Light  in  order 
to  determine  whether  the  Commission 
can  have  reasonable  assurance  that  in 
the  futuTO  Safety  Light  wrill  conduct  its 
activities  in  accordance  with  the 
Commission's  requirements  and  will 
satisfy  any  requirements  in  any  final 
agency  action  taken  in  the  OM  and  ML 
proceedings. 

Accordingly,  pursuant  to  sections 
161c,  161o,  182,  and  186  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and 
the  Commission's  requirements  in  10 
CFR  2.204  and  10  CFR  30.32(b),  in  order 
for  the  Commission  to  determine 
whether  Safety  Light  Corporation's 
license  should  be  further  modified, 
suspended,  or  revoked,  or  other 
enforcement  action  taken  to  ensure 
compliance  with  NRC  regulatory 
requirements,  Safety  Light  Corporation 
is  required  to  submit  to  the  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
within  seven  (7)  days  of  the  date  of  this 
Order  and  Demand  for  Information,  the 
following  information,  in  writing  and 
under  oath  or  affirmation: 

A.  A  full  description  of  all  steps  that 
have  been  taken  to  date  to  implement  or 
consummate  the  "Asset  Purchase 
Agreement"  of  January  4, 1993,  as  well 
as  all  such  steps  that  are  pending  at  this 
time  or  are  contemplated  to  occur  in  the 
future;  and 

B.  With  respect  to  the  separate 
account  required  by  section  V.D.  of  this 
Order  and  previously  required  by  the 
Licensing  Board's  January  22, 1993, 
Order: 

1.  The  name,  address,  and  nature  of 
the  institution  where  the  account  is 
located; 

2.  The  account  number, 

3.  The  names  of  the  indiividuals  with 
control  over  the  accoimt; 

4.  A  record  of  transactions  in  the 
account;  and 

5.  The  account's  current  balance. 

Copies  shall  also  be  sent  to  the 
Assistant  General  Counsel  for  Hearings 
and  Enforcement  at  the  same  address, 
and  to  the  Regional  Administrator,  NRC 
Region  1. 475  Allendale  Road,  King  of 
Prussia,  PA  19406-1415. 

After  reviewing  Safety  Light 
Corporation's  response,  the  NRC  %vill 
determine  whether  further  action  is 
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necessary  to  ensiue  compliance  with 
regulatory  requirements. 

Dated  at  Rockville.  Maryland  this  29th  day 
of  January.  1993. 

For  the  Nuclear  Regulatory  Commission. 
Hugh  L.  Thoaapeon.  ]r^ 
Deputy  Executive  Director  for  Nuclear 
Materials  Safety,  Safeguards  and  Operations 
Support. 

[FR  Doc  93-2727  Filed  2-«-93-«:45  am] 
HLUNQ  cooc  Tvaa-et-M 


RAILROAD  RETIREMENT  BOARD 
Agency  Forms  Submitted  for  0MB 


SUMMARY:  In  accordance  with  the 
Paperworii  Reduction  Act  of  1980  (44 
U.S.C  C3upter  35).  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  ProposaUs) 

(1)  Collection  title:  Annual  Earnings 
Questionnaire  for  Annuitants  in  Last 
Pre-Retirement  Non-Railroad 
Employment 

(2)  Formh)  submitted:  G-19L 

(3)  OMB  Number:  3220-0179 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  years  from  date  of 
OMB  approval 

(5)  Type  of  request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection  without  any 
change  in  the  substance  or  in  the 
method  of  collection 

(6)  Frequency  of  response:  Annually 

(7)  Respondents:  Individuab  or 
households 

(8)  Estimated  annual  number  of 
respondents:  6,000 

(9)  Total  annual  responses:  1 

(10)  Average  time  per  response:  .5  hour 

(11)  Total  annual  reporting  hours:  3,000 

(12)  Collection  description:  Under 
Section  2(e)(3)  of  the  Raihoad 
Retirement  Act.  an  annuity  is  not 
payable  or  is  reduced  for  any  month 
in  whidi  the  beneficiary  worlcs  for  a 
railroad  or  earns  more  than  the 
prescribed  amoimts.  The  collection 
obtains  earnings  information  needed 
by  the  Railroad  Retirement  Board  for 
determining  possible  reductions  in 
annuities  because  of  LPE  earnings. 

AOOmONAL  MFORMATKM  OR  COMMENTS: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Dennis 
Eagan,  the  agency  clearance  officer 
(312-751-4693).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald ).  Hodapp,  Railroad 
Retirement  Board,  844  N.  Rush  Street, 


Chicago,  Illinois  60611-2092  and  the 
OMB  reviewer,  Laura  Oliven  (202-395- 
7316).  Office  of  Management  and 
Budget,  room  3002.  New  Executive 
Office  Building,  Washington,  DC  20503. 
Omnia  Eagan, 
Oearance  Officer 
(FR  Doc  93-2728  Filed  2-4-93;  8:4S  am] 

BUJNQ  COOf  TMS-ai-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[TlalaaM  No.  34-31794;  File  Na  SR-AMEX- 
92-45] 

Self-Regulatory  Organizations; 
American  Stock  Exchange,  Inc.;  nUng 
of  and  Order  Granting  Accelerated 
Approval  Relating  to  Minimum 
Fractions  of  Trading 

lanuary  29, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder,' 
the  American  Stock  Exchange,  Inc. 
("AMEX"  or  "Exchange"),  on  December 
14, 1992,  filed  with  the  Securities  and 
Exchange  Commission  ("Commission" 
or  "SEC")  the  proposed  rule  change  as 
described  in  Items  I  and  n  below,  which 
Items  have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  AMEX  proposes  to  add 
Commentary  .01  to  Rule  127  in  order  to 
provide  that  Portfolio  Depository 
Receipts  ("PDRs")  listed  and  traded 
under  AMEX  Rule  1000  et  seq.  may  be 
traded  in  fractions  of  V»'s. 

The  text  of  the  proposed  rule  chaAge 
is  available  at  the  Office  of  the 
Secretary,  AMEX,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tlie  Pn^osed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  The  self-regulatory 
organization  has  prepared  summaries, 
set  forth  in  sections  (A),  (B),  and  (C) 


below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

AMEX  Rule  127  provides  parameters 
for  the  minimum  firactional  change  for 
dealings  in  secxu'ities  on  the  Exchange. 
Currently,  the  minimum  fractional 
change  for  securities  trading  at  $5.00 
and  above  is  Vs  of  $1.00  per  share.  The 
Exchange  proposes  to  add  Commentary 
.01  to  Rule  127  to  provide  that  Portfolio 
Depository  Receipts  traded  under  Rules 
1000  et  seq.  shall  trade  with  minimum 
fractional  changes  of  Vsz.  The 
Commission  has  granted  to  the 
Exchange  the  authority  to  list  and  trade 
an  Issuance  of  PDRs  based  on  the 
Standard  &  Poor's  ("SAP")  500  Stoclc 
Index,  otherwise  known  as  '*SPDRs."  ' 

The  ability  to  trade  in  fractions  of 
V32's  is  particularly  important  for  open- 
end  unit  investment  trust  securities 
such  as  PDRs  which  can  be  expected  to 
fluctuate  in  price  according  to 
fluctuations  in  the  underlying  index  for 
the  particular  issuance.  Trading  in  Vaz's 
is  intended  to  avoid  unnecessarily  large 
price  fluctuations  based  on  the 
movements  in  the  luiderlying  index, 
which  can  be  detrimental  to  the 
investing  public.  In  addition,  a  narrower 
quotation  spread  should  make  such 
securities  more  useful  instruments  for 
institutional  arbitrageurs  and  other 
market  professionals  who  may  hedge 
their  positions  in  futures  or  other 
derivative  markets. 

(2)  Basis 

The  AMEX  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act,  in  general,  and  furthers 
the  objectives  of  section  6(b)(5),  in 
particular,  in  that  it  is  intended  to 
promote  just  and  equitable  principles  of 
trade,  to  facilitate  transactions  in 
securities,  and  to  protect  investors  and 
the  public  interest 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  nile  change  will  impose  no 
burden  on  competition. 


•  is  US.C.  78(0>Ni)  (isa2). 

*  17  CFR  240.19t>-«  (1991). 


*  See  Securitie*  Exdunga  Act  RskoM  No.  31591 
(December  11.  1992).  S7  FR  60253. 


(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectivflness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  requests  that  the 
proposed  rule  change  be  given 
accelerated  approval  pursuant  to  section 
19(b)(2)  of  the  Act.  The  Commission 
flnds  that  t^ie  proposed  rule  change  to 
permit  the  trading  of  PDRs  in  1/32's  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
tl.eraunder,  and,  in  particular,  the 
n.iquirements  of  sections  6(b)  and  11 A  of 
He  Act.  The  Commission  believes  that 
1 18  proposal  is  coftsistent  with  the 
stiction  6'b)(5)  raquirement  that  the 
rales  of  the  Exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and,  in  general,  to  protect 
investors  and  the  public  interest. 
Additionally,  the  Commission  believes 
that  the  proposal  is  consistent  with 
section  11 A  which  requires  the 
Commission  to  facilitate  the 
estabhshment  of  a  national  market 
system.  Pursuant  to  section  llA,  a 
national  market  system  should  assure, 
amoi\g  other  things,  fair  competition 
between  exchanges,  economically 
efHcient  execution  of  securities 
tran.sactions  and  the  practicability  of 
brokers  executing  investors'  orders  in 
the  best  market. 

The  Commission  believes  that  market 
quality  for  PDRs  should  be  enhanced  by 
applying  a  minimum  fractional  change 
of  1/32,  rather  than  the  present  1/8,  to 
PDR  securities  selling  at  $5.00  and 
above.  The  Commission  believes  that 
decreasing  such  trading  variation 
should  help  to  produce  more  accurate 
pricing  of  PDRs  and  can  result  in  tighter 
quotations,  hi  addition,  trading  PDRs  in 
l732's  will  benefit  the  investing  public 
by  helping  to  soften  price  fluctuations 
that  may  occur  when  the  imderlying 
PDR  index  substantially  moves. 

The  Commission  further  believes  that 
the  tighter  quotation  spreads  resulting 
from  trading  PDR  securities  in  Vsi's 
should  allow  customers  to  receive  the 
best  possible  execution  of  their 
transactions  in  these  seciurities. 
Although  PDRs,  and  specifically, 
SPDRs,  will  initially  be  listed  and 
traded  by  the  AMEX,  it  is  conceivable 
that  other  national  securities  exchanges 
or  the  National  Association  of  Securities 


Dealers,  Inc.  ("NASD")  could  apply  for 
authority  to  list  and  trade  a  PDR 
product.  At  the  present  time,  however, 
the  Intermarket  Trading  System  ("ITS") 
is  not  capable  of  accommodating  quotes 
in  Vsj's.*  Accordingly,  if  other  secnirities 
exchanges  and/or  national  securities 
associations  file  for  permission  to  Ust 
and  trade  a  PDR  product,  the 
Commission  would  at  that  time  be 
required  to  re-evaluate  the  adequacy 
and  sufficiency  of  ITS  in  conjimction 
with  section  llA's  statutory  mandate  to 
assure  fair  competition  between  the 
exchanges.' 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  In  the 
Federal  Register  because  of  the  benefits 
that  trading  in  '/^a's  will  provide  for 
market  participants  trading  PDRs,  in 
general,  and  SPDRs,  in  particular.  The 
Commission  accordingly  behaves  that 
granting  accelerated  approval  of  the 
proposed  rule  change  is  appropriate  and 
consistent  with  section  6  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubhc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  AMEX.  All  submissions 
should  refer  to  File  No.  SR-AMEX-92- 
45  and  should  be  submitted  by  February 
26, 1993. 

It  is  therefore  ordered,  Pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 


*  Phon*  conversation  l>etweea  Keith  Riley, 
Branch  Chief,  Division  of  Market  Regulation,  and 
Thomas  Demchek,  SIAC,  on  lanuary  29, 1993. 

*  See  Securities  Exchange  Act  Release  No.  31 1 18 
(August  28. 1992).  57  FR  40484. 

•lSU.S.C78s(bM2)(1982). 


proposed  rule  change  (File  No.  SR- 

AKffiX-92-45)  is  approved. 

Margarat  H.  McFarUnd, 

Deputy  Secretary. 

[FR  Doc  93-2765  Filed  2-4-Q3;  8:45  am] 

HLUNQ  coot  WIO-Ot-M 


[R«(Ma«  Na  34-31806;  Flto  No.  SR-Amwi- 

92-46] 

S«tf-Regulatory  Organizations;  Rling 
of  Proposed  Ruls  Change  by  American 
Stock  Exchange,  bK.,  Relating  to 
Member  nrm  Use  of  Electronic  Display 
Boole 

February  1,1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C  78s(b)(l),  notice  is 
hereby  given  that  on  December  21, 1992, 
the  American  Stock  Exchange,  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  n 
and  ni  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization'a 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  has  adopted  a  policy 
statement  in  connection  with  member 
firm  use,  on  the  Amex  trading  floor,  of 
an  electronic  display  book  for  equities 
being  licensed  from  the  New  York  Stock 
Exchange  ("NYSE"). 

The  text  of  the  policy  statement  is 
available  at  the  Office  of  the  Secretary, 
Amex,  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purposes  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  we  Proposed  Rule 
Change 

1  Puipoee 

The  Exchange  has  recently  negotiated 
ai  agreement  with  the  NYSE  to  license 
tlie  NYSE's  electronic  display  book  for 
equitiee,  for  piirposas  of  implementing 
an  electronic  display  book  on  the  Amex 
trading  floor.  The  Exchange  expects  to 
begin  deployment  of  the  display  book 
by  the  cnnd  of  the  first  quarter  of  1993. 

The  Amex  Constitution*  currently 
provides  that  the  Exchange  shall  not  be 
liable  for  any  damages  incurred  by  a 
member  firm  growing  out  of  its  use  of 
the  facilities  afforded  by  the  Exchange 
for  the  cooduct  of  its  business  (whicli 
includes  the  use  of  the  Exchange's 
trading  systems),  except  as  the  Exchange 
may  otherwise  provide.  It  is  recognized 
that  liability  for  systems  use  is  a  risk  not 
properly  b(»ne  by  the  Exchange.  In 
coimection  with  the  display  book 
agreement,  the  NYSE  is  requiring  that  it 
also  be  protected  from  liability  with 
regard  to  member  firm  use  of  the  display 
book  on  the  Amex  floor. 

Accordingly,  the  Exchange  has 
adopted  a  policy  statement,  in 
connection  with  member  firm  use  of  the 
display  book  on  the  Amex  trading  floor, 
that  disclaims  NYSE  liability  for  such 
member  firm  use  of  the  system.'  The 
policy  statement  will  constitute  a  rule  or 
regulation  of  the  Exchange.  Upon 
approval  by  the  SEC,  the  policy 
statement  will  be  sent  to  the 
membership. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
section  6(b)(5)  in  particular  in  that  it  is 
intended  to  facilitate  transactions  in 
securities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 


m.  Date  of  Effsctiveaaes  of  the 
Proposed  Rule  Change  and  Timing  fiir 
CommtasioD  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisicms  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-92- 
46  and  should  be  submitted  by  February 
26, 1993. 

For  the  Conunissioo,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaral  H.  McFarUnd. 
Deputy  Secretary. 

(PR  Doc  93-2759  Filed  2-4-93;  8:4S  am) 
«UMO  cooc  wio-ei-M 


[Releaee  Na  34-31800;  FHe  No.  Sa-C80E- 
92-13]  ^ 

Self-Regui«tory  Organlzatk>ns; 
Chicago  Board  Options  Exchanga  Inc.; 
OrSder  Approving  Proposed  Ruta 
Change  Relating  to  ttta  Listing  and 
Trading  of  Quarterly  Index  Expiration 
Options  Baaed  on  tha  SUmdard  A 
Poor'a  100  and  500  Stock  Indexaa 

February  1,1993 

I.  Introduction 

On  June  26. 1992,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Comntission 
(■"Commission"  or  "SEC"),  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")*  and  Rule 
19b-4  thereunder,'  a  proposed  rule 
change  to  provide  for  the  listing  and 
trading  of  options  on  the  Standard  & 
Poor's  ("S&P  ■)  100  and  500  Stock 
Indexes  that  will  expire  on  the  first 
business  day  of  the  month  following  the 
end  of  each  calendar  quarter  ("Quarterly 
Index  Expirations"  or  "QIXs"). 
Currently,  all  equity  and  stock  index 
options  traded  on  the  Exchange  expire 
on  the  Saturday  immediately  following 
the  third  Friday  of  the  expiration 
month.  The  CBOE  intends  to  trade  QDCs 
in  addition  to  the  existing  S&P  100 
("OEX")  and  500  ("SPX")  Index  opUons 
expiring  at  the  middle  of  the  month. 

Notice  of  the  proposed  rule  change, 
amended  as  of  July  16, 1992,  appeared 
in  the  Federal  Register  on  August  18. 
1992.'  No  comments  were  received  on 
the  proposed  rule  change.  Thereafter. 
CBOE  amended  the  proposal  to  revise 
applicable  position  limits.*  Notice  of 
that  amendment  appeared  in  the  ' 

Federal  Register  on  October  27. 1992." 
No  comments  were  received  on  the 
amendment.  On  January  15. 1993,  the 
Exchange  filed  an  additional 
amendment.  Amendment  No.  3,  in  order 
to  conform  the  proposal  to  existing 
Chapter  24  of  the  CBOE's  Rules  and 
clarify  position  and  exercise  limits  for 
QIXs.  This  order  approves  the  proposal. 

n.  Descriptioa  of  the  Proposal 

The  Exchange  proposes  to  add 
subparagraph  (c)  to  Rule  24.9  to  provide 
for  the  listing  of  up  to  eight  near-term 
quarterly  expirations  open  for  trading 
on  OEX  and  SPX  options.  The  CBOE 
would  be  permitted  at  any  one  time  to 


>  See  Art.  IV,  Sk.  1(«)  of  th«  AiBM  Coulituttea. 

*Th*  CnmwiMton  notM  that  this  (k«claiiB«r 
would  only  limit  NYSE  liability  for  damaget 
tuctaiiMd  (>y  Aomx  iB«iBtMn  tnd  maaibar  Arms 
luing  tha  elactrooic  dUplay  book  on  tha  Amex 
tradmg  Ooor. 


'  15  U.S.C  7e»(bKl)  (1962). 

»  17  CFR  240.19b-4  (1992). 

'  Sm  SecuritiM  Exchange  Act  Rsiaase  No.  31010 
(August  7.  1992).  57  FR  37178. 

*Sa«  AoModmaMt  Na  2.  Pile  Na  Sil-CBOE-«2- 
13. 

*Sea  Securitie*  Extdiange  Act  RalaMe  Na  31330 
(Octobar  1«.  1992).  S7  PR  48e«3. 
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have  up  to  eight  QDC  OEX  and  eight  QIX 
SPX  options  open  for  trading  with 
expiration  on  the  first  business  day  of 
the  month  following  the  end  of  a 
calendar  quarter."  Accordingly,  this 
quarterly  expiration  feature  will  provide 
expirations  approximately  two  weeks 
apart  from  existing  OEX  or  SPX  options 
expirations  in  the  quarterly  month 
expiration. 

The  proposed  QDC  options  will  trade 
simultaneously  with,  not  independent 
of,  currently  listed  and  traded  OEX  and 
SPX  options.  The  proposed  QIX  option? 
will  be  subject  to  the  same  rules  that 
presently  govern  the  trading  of  existing 
OEX  and  SPX  options  contracts, 
including  sales  practice  rules,  margin 
requirements,  and  floor  trading 
procedures.  Contract  terms  for  the  QDC 
options  will  be  similar  to  the 
corresponding  OEX  and  SPX  options 
that  presently  trade  on  the  Exchange. 
For  example.  QDC  OEX  will  have 
American-style  exercise,  with  the  daily 
exercise  settlement  value  based  on  the 
index  value  derived  from  the  closing 
prices  of  component  stocks.  Similarly, 
QIX  SPX  will  have  European-style 
exercise  and  the  exercise  settlement 
value  will  be  based  upon  the  index 
value  derived  from  the  closing  prices  of 
component  stocks  on  the  last  trading 
day  prior  to  expiration.'  In  addition,  the 
multiplier  for  QIX  options  in  the 
discretion  of  the  Exchange  may  be  set  at 
500  rather  than  the  customary  100." 


*  Pr«tently,  options  traded  at  the  CBOE  expire  on 
the  Saturday  following  the  third  Friday  of  the 
expiration  month.  The  CBOE  trades  index  options 
with  expirations  of  up  to  one  year  in  length  that 
expire  at  three  month  intervals.  The  Exchange 
aliowi  for  up  to  six  expiration  months  with  none 
farther  out  than  twelve  months.  lo  addition,  the 
CBOE  also  trades  long-term  index  options  that  may 
expire  three  years  from  listing  named  "LEAPS." 
The  CBOE  is  not  now  proposing  to  list  or  trade  QDC 
options  with  more  than  twelve  months  lo 
expiration.  Any  such  proposal  would  be  filed  with 
the  Commission  for  review  under  section  19(bM2) 
of  the  Act 

'  Although  closing  price  ("P.M.")  settlement  of 
SPXs  are  being  phased-out  in  lavor  of  opening  price 
or  A.M.-seltlement  consistent  with  Securities 
Exchange  Act  Release  No.  30944  (July  21,  1992),  S7 
FR  33376,  March.  June  and  December  1993 
expirations  will  contain  a  P.M.-seitled  SPX  contract 
as  well  as  the  A.M.-settled  SPXs.  QIXs.  however, 
are  by  their  terms  P.M. -settled  contracts  expiring  on 
non-expiration  Fridays. 

*  The  Exchange  believes  that  increased  contract 
size  may  be  justified  due  lo  the  larger  portfolios 
now  being  managed  by  institutional  investors.  The 
CBOE's  rules  provide  that  position  limits  will  be 
accordingly  adjusted  if  the  multiplier  is  500  rather 
than  100.  Initially,  the  Exchange  intends  to  use  only 
the  100  multiplier.  The  CBOE  has  stated  that  the 
Commission  will  be  notified,  and  appropriate 
procedures  or  rule  amendments  filed  and  approved 
prior  to  trading  options  based  on  a  500  multiplier. 
See  letter  from  Charles  J.  Henry,  President  and 
Chief  Operating  OSicer,  CBOE.  to  Sharon  Lawson. 
Assistant  Director,  Division  of  Market  Regulation, 
dated  January  29, 1993. 


With  regard  to  position  and  exercise 
limits,  the  CBOE  proposes:  (1)  That 
QDCs  on  the  S&P  500  Index  ("QDC 
SPXs")  be  aggregated  with  and  treated 
identically  to  A.M.-settled.  European- 
style  option  contracts  on  the  S&P  500 
Index  r  AJ^.-setUed  SPXs")  for  aU 
position  limit  purposes,  including  being 
subject  to  the  25.000  contract  index 
arbitrage  limit;  and  (2)  that  QDCs  on  the 
S&P  100  Index  ("QDC  OEXs")  be  treated 
like  all  other  OEX  options  for  all 
position  limit  purposes,  except  for  the 
requirement  that  limits  the  number  of 
contracts  in  the  series  of  any  broad- 
based  index  option  with  the  nearest 
expiration  ("telescoping  requirement").* 
The  number  of  contracts  in  any  QIX 

Eosition  having  a  multiplier  of  500  must 
B  treated  as  equal  to  five  times  the 
actual  number  of  contracts  in  the 
position  for  the  purposes  of  position 
and  exercise  limits. 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particular,  the 
requirements  of  section  6(b)(5).***  In 
particular,  the  Commission  believes  that 
the  proposed  rule  change  is  designed  to 
provide  investors  with  a  tailored 
quarterly  portfolio  hedge  that  may  be 
more  suitable  to  their  investment  needs. 
Specifically,  by  providing  investors 
with  the  ability  to  use  QIX  options  that 
settle  based  on  the  value  of  component 
stocks  on  the  last  business  day  of  the 
calendar  quarter,  the  CBOE  proposal 
will  allow  investors  increased  flexibility 
to  tailor  their  portfolio  positions  to 
satisfy  their  investment  objectives.  For 
instance,  according  to  the  CSOE.  the 
performance  of  portfolio  managers  and 
institutional  investors  is  judged  on  a 
quarterly  basis."  Therefore,  in  the  past, 
these  investors  have  been  forced  to 
pursue  "quarterly  hedges"  in  the  over- 
the-counter  ("OTC")  market  employing 
forwards,  options  and/or  swaps. 
Accordingly,  the  Commission  believes 
the  CBOE  proposal  is  a  reasonable 
response  by  the  Exchange  to  meet  the 
demands  of  sophisticated  portfolio 
managers  and  other  institutional 
investors  who  are  increasingly  using  the 


"Unless  provided  otherwise  in  the  CBOE's  rules, 
the  telescoping  provision  in  CBOE  Rule  24.4  limits 
the  size  of  positions  in  near-term  expiration  months 
in  broadbased  stock  index  options  to  15,000 
contracts  on  the  same  side  of  the  market 

'»15U.S.C78«bX5)(19«2). 

"  In  addition,  many  investment  strategies 
employed  by  these  portfolio  managers  converge  at 
the  calendar  quarter.  Hence,  traditional  exchange- 
type  expirations  provide  a  less  than  perfect  hedge 
for  many  institutions. 


OTC  market  in  order  to  satisfy  their 
hedging  needs,*'  and  will  ther^y 
promote  competition  among  these 
markets. 

In  addition,  the  Commission  believes 
that  the  CBOE  proposal  will  help  to 
promote  the  maintenance  of  a  fair  and 
orderly  market  because  the  purpose  of 
the  proposal  is  to  extend  the  benefits  of 
a  Usted,  exchange  market  in  OEX  and 
SPX  options  to  quarterly  calendar 
expirations.  The  attributes  of  the 
Exchange's  OEX  and  SPX  options 
market  versus  an  OTC  market  include, 
but  are  not  limited  to.  a  centralized 
market  center,  an  auction  market  with 
posted  market  quotations  and 
transaction  reporting,  standardized 
contract  specifications,  parameters  and 
procedures  for  clearance  and  settlement, 
and  the  guarantee  of  the  Options 
Clearing  Corporation  ("OCC")  for  all 
contracts  traded  on  the  Exchange.*' 

The  Commission  also  notes  that  the 
Exchange's  existing  rules  applicable  to 
stock  index  options,  including  among 
others,  strike  price  interval,  bid/ask 
differential,  price  continuity,  and  sales 

Eractice  rules  and  position  and  exercise 
mits  will  apply  to  QDC  options.  In 
particular,  QIX  SPXs  will  be  subject  to 
a  45,000  contract  limit  under  Rule 
24.4(b),  with  a  25,000  contract  limit  for 
index  arbitrage,'^  but  no  telescoping 
provision,  and  will  be  aggregated  with 
A.M.-settled  SPX  contracts.*'  QIX  OEXs 
under  Rule  24.4(c)  will  be  subject  to  a 
25,000  contract  limitation  without  the 
telescoping  requirement,  and  will  be 
aggregated  with  other  OEX  contracts. 
Accordingly,  all  S&P  100  options 
contract  positions,  including  OEX  and 
QDC  OEX,  are  limited  in  total  to  a  25,000 
position  limit.*" 


"According  to  the  Exchange,  the  proliferation  of 
the  OTC  options  market  in  domestic  indexes  and 
equities  is  largely  due  to  the  availability  of  option 
contracts  that  expire  on  a  calendar  quarter  basis. 

"See  File  No.  SR-OCC-91-27. 

>«  Specifically,  CBOE  Rule  24.4(b)  itatea  that  no 
more  than  25.000  contracts  may  be  used  for  the 
purpose  of  taking  advantage  of  any  differential  tn 
price  between  the  S&P  500  Index  and  the  securities 
underlying  the  SAP  500. 

"The  remaining  closing  price  settlement  of 
P.M.-SPX  contracU  (symbol  of  "NSX")  will 
continue  to  be  subject  to  Rule  24.4(a)  limiting 
positions  to  25.000  contracts  with  a  telescoping 
provision  of  15.000  contracts  in  the  near  term 
series.  In  any  event,  positions  in  all  SAP  SOO 
contracU,  including  AM. -settled  SPXs,  P.M.-settled 
SPXs.  and  QIX  SPXs  are  to  be  aggregated  and 
cannot  exceed  the  position  and  exardse  limits 
established  for  the  particular  contract. 

"Both  QDC  SPXs  and  QDC  OEXs  will  be  oitiUed 
to  certain  hedge  exemptions  from  position  limits 
under  the  CBOE's  rule*.  QDC  SPXs  will  be  treated 
identically  lo  A.M.-settled  SPXs  for  purposes  of  the 
hedging  exemptions  from  position  and  exercisa 
hmils  in  Interpretation  .02  to  Rule  24.4  (150,000 
contract  limit)  and  the  bdlitation  axamptioo  in 
Interpretation  .03  lo  Rule  24.4  (250.000  contracts  in 

CootiBuad 
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The  Commission  notes  that  QIX  SPXs 
will  be  treated  like  A.M.-8ettled  SPXs 
except  for  expiration  settlement  which 
will  be  based  on  the  closing  values  of 
the  component  securities.*^  Although 
the  Commission  continues  to  believe 
that  baaing  the  settlement  of  index 
products  on  opening,  as  opposed  to 
closing,  prices  on  Expiration  Fridays 
helps  alleviate  stock  market  volatility,^ 
these  concerns  are  reduced  in  the  case 
of  both  QDC  SPXs  and  QIX  OEXs.  since 
expiration  of  these  stock  index  options 
will  not  correspond  to  the  normal 
expiration  of  stock  index  option,  stock 
index  futiires,  and  options  on  stock 
index  futures.  In  particular,  QIX  SPXs 
and  QDC  OEXs  will  never  expire  on  an 
"Expiration  Friday"  or  any  other 
"Expiration  Fridays"  in  March,  June, 
September  and  December,  thereby 
diminishing  the  impact  that  QIX  SPXs 
and  QIX  OEXs  could  have  on  the 
maikat  Accordingly,  the  Commission 
preliminarily  believes  that  QIX  options 
will  not  compromise  the  protection  of 
investors  or  have  an  adverse  market 
e^Bct  Of  course,  the  Commission 
expects  the  CBOE  to  monitor  the  actual 
effect  of  QIXs  once  trading  commences 
and  take  prompt  action  (including 
timely  communication  with 
marketplace  self-regulatory 
organisations  responsible  for  oversight 
of  trading  in  component  stocks]  should 
any  unanticipatea  adverse  market 
effects  develop. 

Lastly,  based  on  representations  from 
the  CBOE,  the  Commission  believes  that 
the  CBOE  and  the  Options  Price 
Reporting  Authority  {"OPRA")  will 
have  adequate  systems  processing 
capacity  to  accommodate  the  additional 
options  listed  in  connection  vrith  QDC 
options.  SpeciGcally,  the  Exchange 
represents  that  "CBOE  and  OPRA  have 
the  necessary  systems  capacity  to 
support  the  new  series  which  would 
result  from  introduction  of  QDC 
options."*" 

It  is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act.'"  that  the 


the  aggngato  and  135.000  contracts  for  ■  unKb 
account).  (^  OEX*  are  subtact  to  the  75.000 
contract  hedge  aMBiptioo  in  interpcetalioa  .01  to 
Rule  24.4.  aad.  will  not  be  eUgible  for  any 
hcilitatiMB  aKaaiption*  from  position  limits. 

*'QIX  OEX*  will  follow  the  pattern  of  existing 
Oex  ooobacts  and  also  will  be  settled  based  oa  the 
dosing  prioaa  of  its  compooaot  securities. 

"See  SecurMes  Exchange  Act  Raiaese  No.  30944 
Ouly  21. 1992).  S7  FR  33378. 

**See  letter  from  Oiarlee  ).  Henry.  President  and 
Chief  Oparattng  Officer.  CBOE.  lo  Sharon  Lawsoa, 
Assistant  Diracior.  Division  of  Market  Regulation, 
SBC  dalad  fanoory  29. 1993.  incorporating  a 
inenx)raDd«ta  frooi  loseph  P.  Corrigan.  Executive 
Director.  OPRA.  to  Ctiariea  ).  Heniy,  C90E,  dated 
lanuary  19, 1N3. 

» IS  US.C.  78s(bN2)  (1982). 


propoMd  rule  change  (SR-CBOE-02- 
13)  is  approved. 

For  the  Ckxnmission.  by  the  Divistoa  of 
Market  Regulation,  pursuant  to  daUgated 
authority.^' 

Kfaiswat  H.  McFarlaad. 
Deputy  Secntmy. 

(FR  Doc  93-2760  Filed  2-4-«3:  8:4S  ami 
en^jNO  cooe  wi»-«i-« 


[ReiMae  Na  34-31798;  HI*  No.  SR-MSTC- 
•2-11] 

Self-Regulatory  Organizations; 
Midwest  Securities  Trust  Company; 
Notice  of  Filing  and  Order  Granting 
Temporary  Approval  on  an  Accelerated 
Basis  of  a  Proposed  Rule  CtMnga 
Concerning  the  Institutional 
Participant  Services  Program 

January  29. 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,*  notice 
is  hereby  given  that  on  December  21. 
1992.  the  Midwest  Securities  Trust 
Company  ("MSTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
primarily  by  MSTC.  The  Commission  is 
publishing  this  notice  and  order  to 
solicit  comments  from  interested 
persons  and  to  grant  accelerated 
approval  of  the  proposed  rule  change  on 
a  temporary  basis  through  January  31. 
1994. 

L  Self-Regulatory  Organizatkm's 
Statement  of  the  Terms  of  Sobstanca  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  extends  the 
approval  of  (i)  the  Institutional 
Participant  Services  Program 
("Program")  and  (ii)  the  Institutional 
Participant  ("Institutions")  category  of 
participants. 

n  Self-Regulatory  Organization's 
Statement  of  tlie  Purpoee  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
MSTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MSTC  has  prepared 
summaries,  set  forth  in  sections  (A).  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Puroose  of  and 
Statutory  Basis  for.  tne  Proposed  Rule 
Change 

The  (Commission  has  approved  the 
'  Program  on  a  temporary  basis  through 
January  31, 1992  ("Temporary  Approval 
Period").'  The  rationale  for  initially 
approving  the  rule  change  on  a 
temporary  basis  was  to  provide  MSTC 
with  the  opportunity  to  formulate  more 
definitive  financial  and  operational 
standards  for  Institutions  that  desire  to 
participate  in  the  Program. 
Subsequently,  on  December  26. 1990, 
MSTC  filed  a  proposed  rule  change  ^ 
which  requested  permanent  approval  of 
the  Program  and  proposed  more 
definitive  standards  of  participation  and 
of  financial  and  operational  capabilities 
for  Institutions.*  In  order  to  provide  the 
Commission  and  MSTC  with  the 
opportunity  to  continue  their  studies  of 
these  standards  while  providing 
continuity  of  service  to  Institutions 
participating  in  the  Program.  MSTC 
requests  that  the  (Commission  grant 
temporary  approval  of  the  proposed  rule 
change  on  an  accelerated  basis  under 
the  terms  of  the  Temporary  Approval 
Ordere  through  January  31. 1994.  MSTC 
believes  that  the  proposed  rule  change 
is  consistent  with  section  17A  of  the 
Act '  because  it  will  promote  the  prompt 
and  accurate  clearance  and  settlement  of 
securities  transactions  and  help  perfect 
the  national  system  for  the  clearance 
and  settlement  of  securities 
transactions. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

MSTC  does  not  believe  that  any 
burdens  will  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

MSTC  has  not  received  any  comments 
from  participants  of  the  proposed  rule 
change. 


»  17  C3ni  20a30-3(aNl2)  (19S2). 
<  IS  U.S.C  78s(b)<l)  (1968). 


*  Securities  Exchange  Act  Release  Nos.  27752 
(March  1.  1990).  55  FR  B271  (File  No.  SR-MSTC- 
89-05);  28S44  (February  1.  1991).  56  FR  5035  (File 
No.  SR-M5TG-ei-0I|;  29493  (]uly  28.  1991).  56  FR 
36854  (File  No.  SR-MSTC~91-03):  30326  Uanuary 
31. 1992).  57  FR  4783  (File  No.  SR-MSTC-92-Oll: 
and  30981  (August  10.  1992),  57  FR  35616  (File  No. 
SR-MS7X>-92-06l  (collectively  referred  to  as 
"Temporary  Approval  Orders"). 

>File  No.  SR-MSTC-efr-ia 

*  For  a  oomplele  description  of  the  senrttsas 
offered  and  the  current  standards  of  fi  laodal  and 
operaUonal  capabilities  for  Institutiaas.  refer  to  Iha 
Temporary  Approval  Orders. 

•l5U.S.C78q-l(1988). 


in  D«teofEffectivene«ofUie 
Proposed  Rule  Change  and  Tuning  of 
ConuniMion  ActioD 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and,  in 
particular,  with  the  requirements  of 
sections  17A(b)(3)  (A)  and  (F)  of  the 
Act.*  Those  sections  require  that  the 
rules  and  organizational  structure  of  a 
clearing  agency  be  designed  to  promote 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions  and 
to  remove  impediments  to  and  perfect 
the  mechanism  for  the  national  system 
for  the  prompt  and  accurate  clearance 
and  settlement  of  securities 
transactions.  The  Commission  believes 
that  MSTC's  proposal  will  help  achieve 
these  requirements  by  providing 
Institutions  with  the  opportunity  to 
participate  directly  in  the  national 
market  system  through  MSTC 

MSTC  requests  the  Commission  to 
find  good  cause  for  approving  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  the  filing.  Such 
accelerated  approval  will  permit  MSTC 
to  offer  continuity  of  service  to 
Institutions  that  currently  participate  in 
the  Program  while  providing  the 
Commission  and  MSTC  with  sufficient 
time  to  analyze  the  more  definitive 
standards  of  participation  and  of 
financial  and  operational  capabilities 
proposed  by  MSTC 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  the  filing.  The 
Commission  does  not  anticipate  that  it 
will  receive  any  significant  negative 
comment  on  the  proposed  rule  change 
in  light  of  the  fact  that  no  comments 
were  received  on  the  proposals 
approved  in  the  Temporary  Approval 
Orders,  which  were  identical  in 
substance  to  this  proposed  rule  change. 
Furthennore,  the  Commission  notes  that 
the  Program  has  operated  without 
incident  during  the  Temporary 
Approval  Period.  Thus,  accelerated 
approval  of  the  proposed  rule  change 
will  permit  MSTC  to  provide  continuity 
of  service  to  those  Institutions  that 
currently  participate  in  the  Program 
while  the  Commission  and  MSTC 
continue  to  study  MSTC's  proposed 
permanent  standards  of  participation 
and  of  financial  and  operational 
capabilities  for  such  Institutions. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 


arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  MSTC.  All 
submissions  should  refer  to  File  No. 
SR-MSTC-92-11  and  should  be 
submitted  by  February  26, 1993. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,'  that  the 
proposed  rule  change  (File  No.  SR- 
MSTC-92-11)  be,  and  hereby  is, 
approved  on  an  accelerated  basis 
through  January  31, 1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

fPR  Doc  93-2764  Filed  2-4-93;  8:45  am) 
MLLMO  COOC  W«0-Q1-« 


[ReiMM  Na  34-31797;  File  No.  SR-NYSE- 
92-20] 

Self-Regulatory  Organizationc;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  New  York  Stock 
Exchange,  Inc.  Relating  to 
Amendments  to  Rule  104.10(6) 
Pertaining  to  Specialists'  Liquidating 
Transactions 

January  29, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act ").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  September  12, 
1992,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  11  below,  which  Items  have 
been  prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


L  Self-Regulatory  Organization's 
Statement  of  the  Term*  of  Substance  of 
the  Pn^MMed  Rule  Qiange 

The  proposed  rule  change  amends 
permanently  Exchange  Rule  104.10(6) 
pertaining  to  specialists'  liquidating 
transactions.  The  Commission 
previously  approved  the  amendments  to 
Rule  104.10(6)  on  a  pilot  basis.^ 

The  Exchange  requests  accelerated 
approval  of  the  proposed  rule  change  to 
enable  the  pilot  procedures,  which 
would  otherwise  expire  on  January  29, 
1993,  to  continue  on  a  permanent  and 
uninterrupted  basis.' 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of^  aod 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  Purpose 

The  Exchange  proposed  to  amend 
Rule  104.10(6)  in  File  No.  SR-NYSE- 
91-07.  The  proposed  rule  change,  filed 
as  a  one-year  pilot,  amended  Rule 
104.10(6)  to  permit  speciaUsts  to 
"reliquify"  a  dealer  position  by  selling 
"long"  on  a  zero-minus  tick,'  or  by 
purchasing  to  cover  a  "short"  position 
on  a  zero-plus  tick,*  without  Floor 
Official  approval.  The  proposed 
amendments  also  emphasized  the 
specialist's  affirmative  role  in  providing 


«  IS  VS.C.  7Sq-l(bX3)  (A)  and  (F)  (1988). 


'  IS  U.S.C  7Ss(b)(2)  (1988). 
•l7CFR200.3O-3(a)(12)(19«2).  . 


>  Sm  Securitiat  Exchange  Act  RalaMe  So.  29820 
(August  29, 1991).  56  FR  43953  (September  5.  1991) 
("1991  Approval  Order")  (order  approving  File  Na 
SR-NYSE-91-07):  Securitie*  Exchange  Act  Release 
No.  31108  (August  27.  1992).  57  FR  40237 
(September  2. 1992)  ("August  1992  Approval 
Order")  (order  approving  File  No.  SR-NYSE-92- 
18):  Securities  Exchange  Act  Release  No.  31528 
(November  27. 1992).  57  FR  57254  (December  3, 
1992]  ("November  1992  Approval  Order")  (order 
approving  File  No.  SR-NYSE-92-3S). 

'  See  letter  from  Brian  M.  McNamara.  Managing 
Director,  Market  Surveillance.  NYSE,  to  Diana 
LAika-Hopson.  Branch  C3iie{,  Commission,  dated 
)anuary  22. 1993. 

>  A  zero  minus  tick  is  a  price  equal  to  the  last  sale 
if  die  last  preceding  transaction  at  a  different  price 
was  at  a  higher  price. 

*  A  zero  plus  tick  is  a  price  equal  io  the  last  sale 
if  the  last  preceding  transaction  at  a  different  prica 
was  at  a  lower  pric& 
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stabilizing  dealer  participation  to  the 
marketplace  where  reliquification  may 
be  required  to  facilitate  the  maintenance 
of  a  feir  and  orderly  market. 

The  Commission  granted  temporary 
approval  of  the  NYSE's  proposal  on  a 
one-year  pilot  basis  and  requested  that 
the  Exchange  submit  a  report  evaluating 
the  effects  of  the  amendments.'  The 
Commission  also  granted  approval  for  a 
90-day  extension  of  the  pilot  until 
November  27, 1992  in  order  for  the  pilot 
to  continue  uninterrupted  while  the 
Exchange's  request  for  permanent 
approval  was  being  considered."  The 
Commission  subsequently  granted 
approval  for  a  60  day  extension  of  the 
pilot  until  January  29, 1993  to  enable 
the  Commission  to  review  the  NYSE's 
use  of  the  pilot  program  procedures  and 
to  enable  the  pilot  to  continue  without 
interruption  during  the  Commission's 
review.'  The  current  pilot  is  scheduled 
to  expire  on  January  29, 1993.  The 
Exchange's  reports  submitted  to  the 
Conunission  concerning  the  pilot 
program  noted  that  the  amendments  to 
the  Rule  appear  to  be  working  well  in 
enabling  specialists  to  reliquify 
appropriately  to  meet  the  needs  of  the 
market. 

The  Exchange  is  therefore  seeking 
permanent  approval  of  the  amendments 
as  described  below.  The  Exchange  is 
proposing  to  amend  permanently  Rule 
104.10(6)  to  permit  specialists  to 
"reliquif^-"  a  dealer  position  by  selling 
"long"  inventory  stock  on  a  zero  minus 
tick,  or  by  purchasing  to  "cover"  a 
"short"  position  on  a  zero  plus  tick, 
without  Floor  Official  approval.  The 
Exchange  believes  that  this  proposal 
will  facilitate  the  specialist's  market 
maintenance  capability,  particularly 
during  unusual  market  conditions. 

In  addition  to  this  change,  the 
Exchange  believes  that  it  is  appropriate 
to  amend  permanently  Rule  104.10(6)  to 
emphasize  the  specialist's  affirmative 
role  in  providing  stabilizing  dealer 
participation  to  the  marketplace, 
especially  during  periods  of  volatile  or 
unusual  market  activity,  involving 
significant  price  movement  in  a 
security,  where  reliquiHcation  may  be 
required  to  facilitate  the  maintenance  of 
a  fair  and  orderly  market.  In  this  regard, 
Rule  104.10(6)  would  be  amended  to 
provide  that: 

— liquidations  involving  the  principal 
selling  of  any  stock  on  a  direct 
minus  tick,"  or  the  purchasing  of 


stock  on  a  direct  plus  tick"  will 
require  Floor  OfBdal  approval,  and 
should  be  effected  only  in 
conjunction  with  the  specialist's  re- 
entering the  market  on  the  opposite 
side  of  the  market  from  the 
liquidating  transaction  where  the 
imbalance  indicates  that  the 
immediate  succeeding  transactions 
would  result  in  a  lower  (higher) 
price  following  the  sale  (purchase); 
— during  volatile  or  unusual  market 
conditions  involving  significant 
price  movement  in  a  seciirity,  the 
specialist  should  re-enter  the 
market  following  a  liquidation 
transaction  which  was  effected  by 
selling  stock  on  a  direct  minus  or 
zero  minus  tick,  or  purchasing  stock 
on  a  direct  plus  or  zero  plus  tick 
and,  at  a  minimum,  participate  as 
dealer  to  the  extent  of  his  usual 
level  of  dealer  participation  in  the 
subject  security; 
— <luring  such  periods,  a  series  of 
such  liquidating  or  purchasing 
transactions  effected  within  a  brief 
period  of  time  should  be 
accompanied  by  the  specialist's  re- 
entry in  the  market  and  effecting 
transactions  which  reflect  a 
significant  degree  of  dealer 
participation. 
The  Exchange  believes  that  the 
proposed  amendments  are  consistent 
with  the  philosophy  underlying  the 
specialists  negative  obligations  in  that 
Rule  104  has  always  recognized  that 
reliquifying  transactions  on 
destabilizing  ticks  may  be  appropriate 
under  certain  conditions.***  The 
Exchange  believes  that  the  proposed 
amendments  reflect  the  need  to 


*See  1991  Approval  Order,  supw  note  1. 

*Sea  August  1992  Approval  Order,  supra  note  1. 

'  See  htovember  1992  Approval  Order,  supra  note 
1. 

*  A  minus  tick  is  ■  price  below  the  price  of  the 
last  prereding  sale. 


*  A  plus  tick  is  a  price  alwve  the  price  of  th^  last 
preceding  sale. 

'"NYSE  Rule  104.  which  is  the  primary  NYSE 
rule  governing  the  activities  of  its  specialists, 
restricts  a  specialist's  purchases  or  sales  of  his  or 
her  specialty  stock  to  those  dealings  that  are 
reasonably  necessary  to  permit  the  specialist  to 
maintain  a  fait  and  orderly  market.  Prior  to 
Commission  approval  of  the  pilot  procedures.  Rule 
104.10(6)  provided,  among  other  things,  that 
transactions  by  a  specialist  to  liquidate  or  decrease 
his  or  her  position  in  a  specialty  stock  must  be 
affected  in  a  reasonable  and  orderly  manner  in 
relation  to  general  market  conditions,  the  market 
conditions  of  ilie  particular  security,  and  the 
adequacy  of  the  specialist's  positions  to  the  needs 
of  the  market.  The  Rule  also  provided  that,  unless 
a  specialist  has  Floor  OfTicial  approval,  he  or  she 
should  avoid  liquidating  all,  or  substantially  all,  of 
a  position  by  selling  stock  at  prices  below  the  last 
different  price  (on  a  direct  minus  or  zero  minus 
tick)  or  by  purchasing  stock  at  prices  above  the  last 
different  price  (on  a  direct  plus  or  zero  plus  tick), 
unless  the  transaction  is  reasonably  necessary  in 
relation  to  the  specialist's  overall  position  in  his  or   . 
her  specialty  stocks,  in  addition,  the  Rule  provided 
that,  unless  a  specialist  has  Floor  Official  approval, 
he  or  she  should  avoid  failing  to  re-enter  the  market 
where  necessary,  after  effecting  transactions  such  as 
those  described  above:  and  failing  to  maintain  a  fair 
and  orderly  market  during  liquidation. 


facilitate  specialists'  abiUty  to  maintain 
fair  and  orderly  markets  through 
reliquification.  The  proposed 
amendments  also  are  consistent  with 
the  manner  in  which  the  Exchange  has 
interpreted  the  specialist's 
responsibility  to  re-enter  the  market 
following  reliquifying  transactions. 

"The  Exchange  believes  that  the 
proposed  amendments  to  Rule  104.10(6) 
strike  an  appropriate  balance  by 
ensuring  that  specialists  have  flexibility 
to  liquidate  or  decrease  positions,  while 
at  the  same  time  emphasizing  their 
responsibility  to  re-enter  the  market 
following  reliquifying  transactions. 

(b)  Statutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  section  6(b)(5), 
which  requires  that  the  niles  of  the 
Exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest.  The  Exchange 
believes  the  proposed  rule  change  is 
consistent  with  these  objectives  because 
it  enhances  the  s]>ecialists'  ability  to 
reliquify  and  re-enter  the  market  and  " 
reinforces  the  specialists'  obligation  to 
participate  during  volatile  or  unusual 
market  conditions  in  a  manner  that  is 
counter  to  the  trend  of  the  market  and 
which  cushions  price  movements  in  the 
speciaKsts'  stocks. 

B.  Self-Begulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  ihe  Act. 

C.  Self-Begulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Bule  Change  Beceived  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

in.  Solicilation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
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Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  such 
fiUng  vkrill  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-92- 
20  and  should  be  submitted  by  February 
26, 1993. 

IV.  Commiasion's  Findings  and  Order 
Grantiiig  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with 
sections  6(b)(5)  and  11  of  the  Act."  The 
Commission  believes  the  proposal  is 
consistent  with  the  section  6(b)(5) 
requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade, 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and,  in  general,  protect  investors  and 
the  public  interest.  The  Commission 
also  beheves  that  the  proposal  is 
consistent  with  section  11(b)  of  the  Act 
and  Rule  llb-1  thereunder,"  which 
allow  exchanges  to  promulgate  rules 
relating  to  specialists  in  order  to 
maintain  fair  and  orderly  markets. 

Both  the  Act  and  Exchange  rules 
reflect  the  crucial  role  played  by 
specialists  in  providing  stability, 
liquidity,  and  continuity  in  the 
Exchange's  auction  market.  Recognizing 
the  importance  of  the  specialist  in  the 
auction  market,  the  Act  and  Exchange 
rules  impose  stringent  obligations  upon 
specialists.'^  Primary  among  these 
obligations  are  the  requirements  to 
maintain  fair  and  orderly  markets  and  to 
restrict  specialist  dealings  to  those  that 
are  "reasonably  necessary"  in  order  to 
maintain  a  fair  and  orderly  market.^'* 

The  importance  of  specialist 
performance  to  the  quality  of  Exchange 
markets  was  highlighted  during  the 
1987  and  1989  market  breaks.  In  the 
Division  of  Market  Regulation's 
("Division")  report  on  the  October  1987 
Market  Break  ("1987  Market  Break 
Report"),  the  Division  examined 
specialist  performance  on  the  NYSE  (mi 


October  19  and  20, 1987."  The  Division 
found  that,  during  the  periods  of  the 
greatest  volatility  in  1987,  particularly 
on  October  19, 1987,  NYSE  specialists 
had  to  act  as  the  primary,  or  sometimes 
the  only,  buyers  for  mtuiy  of  the 
specialty  stocks  because  of  the  lack  of 
bujring  interest  by  upstairs  firms.**  The 
increased  volume  of  order  flow,  coupled 
with  the  lack  of  participation  on  the  part 
of  upstairs  firms,  resulted  in  NYSE 
speciaUsts  having  to  take  large  dealer 
positions.*'  Although  many  NYSE 
specialists  appeared  to  perform  well 
under  the  adverse  conditions,  specialist 
performance  during  this  period  varied 
widely. 

The  Division  also  examined  NYSE 
specialist  performance  during  the 
volatile  conditions  of  October  13  and 
16, 1989.  The  Division  found  that 
specialist  performance  during  that  time 
was  similar  in  many  respects  to 
specialist  performance  during  the 
October  1987  Market  Break." 
Specifically,  the  Division  found  that, 
during  these  two  periods  of  extreme 
market  volatiUty.  specialists  were 
confronted  with  extraordinary  order 
imbalances  that  required  unprecedented 
capital  commitments.*"  As  in  October 
1987,  speciaUsts  as  a  whole  on  October 
13, 1989,  were  substantial  buyers  in  the 
face  of  heavy  selling  pressure,  although 
performance  varied  among  specialists. 

Both  the  1987  Market  Bnak  Report 
and  the  October  1989  Report  reaffirmed 
the  importance  of  specialist 
participation  in  countering  maricet 
trends  during  periods  of  market 
volatility.  At  the  same  time,  the  reports 
emphasized  tlie  importance  the 
Commission  placed  on  the  NYSE's 
ability  to  ensure  that  all  specialists 
comply  with  their  affirmative  and 
negative  market  making  obligations 
during  such  period.'^ 


"  15  U.S.C.  7Sf  and  78k  (198S). 
»» 17  CFR  240.1lb-l  (1991). 
"Rul«  llb-1  under  the  Act.  17  CFR  240. llb-1 
(1990):  NYSE  Rule  104. 
<«  17  CFR  240.1  lb-l(a)(2). 


*'  Sae  Divition  of  Market  ReguUticn.  The  October 
19S7  Mvket  Break.  February  1968,  at  xvii.  4-1. 

i*See  1987  Market  Break  Report.  4-123, 4-26  to 
4-27.  Generally,  "upstair*  finnt."  or  block  trading 
desks  of  large  broker  dealers  (as  oppoeed  to 
specialists  and  other  trader*  oo  this  NYSE  iioor), 
can,  at  times,  provide  an  addiUoaal  source  of 
liquidity  for  NYSE-listed  issues  through  their 
trading  activities.  Ouring  the  1987  market  break, 
however,  particularly  oo  October  IS,  very  little 
buying  tvas  effected  by  upstairs  finns,  forcing 
specialists  to  be  the  contraside  to  large  blocks  of 
stock.  See  1987  Market  Break  Report  at  4-23  to  4- 
24. 4-27. 

"See  1987  Market  Break  Report  at  4-58. 

"See  Division  of  Market  Regulation,  Market 
Analysis  of  October  13  and  16, 1969,  ("October 
1989  Report")  at  3-4,  33-44. 

"See  1987  Market  Break  Report  at  4-8;  October 
1989  Report,  at  23-26. 

'"A  specialist's  dealer  responsibiliUee  constat  of 
"affirmative"  and  "i>egatlve"  obligations.  In 
accordance  with  their  affirmative  obligationa, 
specialists  are  obligated  to  trade  for  tbair  own 
accounts  to  minimize  order  disparities  and 


One  area  of  specialist  performance 
specifically  reviewed  by  the  October 
1989  Report  involved  specialists' 
crmpliance  with  the  negative 
obligations  imposed  by  NYSE  Rule 
104.10(6)(i).  Prior  to  the  implementation 
of  the  NYSE's  pilot  program,  that  Rule 
stated  that,  unless  the  specialist  has  the 
prior  approval  of  a  Floor  Official,  he  or 
she  should  avoid  liquidating  all  or 
substantially  all  of  a  dealer  position  on 
a  destabilizing  tick  [i.e.,  purchases  on 
plus  or  zero  plus  tidu  and  sales  on 
minus  or  zero  minus  ticks)  unless  the 
transaction  is  reasonably  necessary  in 
relation  to  the  specialist's  overall 
position  in  the  stocks  in  which  he  or  she 
is  registered.  In  the  October  1989 
Report,  the  Division  requested  that  the 
NYSE  examine  the  language  of  this  rule, 
which  appeared  to  provide  specialists 
with  uimecessarily  broad  latitude  for 
effecting  transactions  on  destabilizing 
ticks. 

The  proposed  rule  change  is 
responsive  to  the  request  regarding  Rule 
104.10(6)(i)  as  well  as  the  conclusions  of 
the  two  market  break  reports.  The 
NYSE,  recognizing  that  market 
conditions  may  necessitate  that  a 
specialist  participate  heavily  in  a 
rapidly  declining  market,  proposed 
amendments  to  Rule  104.10(6),  initially 
on  a  pilot  basis,  to  provide  specialists 
with  flexibility  in  liquidating  positions 
in  order  to  facilitate  their  ability  to 
maintain  fair  and  orderly  markets, 
particularly  during  unusual  mai^iet 
conditions.  At  the  same  time,  the 
amendments  were  designed  to 
strengthen  the  specialist's  concomitant 
obligation  to  participate  as  dealer  on  the 
opposite  side  of  the  market  after  a 
liquidating  transaction.  As  noted  above, 
the  (Commission  approved  the  proposed 
amendments  as  a  one  year  pilot 
program,  and  subsequently  extended  the 
pilot  on  two  occasions.** 

The  Exchange  is  requesting 
permanent  approval  of  the  pilot 
program  procedures.  Under  the 
proposal,  a  s{>eciali8t  may  liquidate  a 
position  by  selling  stock  on  a  direct 
minus  tick  or  by  purchasing  stock  on  a 
direct  plus  tick  only  if  such  transactions 
are  reasonably  necessary  for  the 
maintenance  of  a  fair  and  orderly 
market  and  only  if  the  specialist  has 


contribute  to  continuity  and  depth  in  the  markaL 
(Aversely,  pursuant  to  their  negative  obligations, 
specialists  are  precluded  from  trading  for  their  own 
accounts  unless  such  dealing  is  naceasary  for  the 
maintenance  of  a  fair  and  orderly  market  In  view 
of  these  obligations,  the  price  irand  in  a  security 
should  be  determined  not  l^  specialist  trading,  but 
by  the  movements  of  the  incoming  order*  that 
initiate  the  trade*. 

'1  See  1991  Approval  Order,  August  1992 
Approval  Order  and  Noveotbar  1992  Approval 
Order,  supra  note  1. 
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obtained  the  prior  approval  of  a  Floor 
Official.  Liquidations  on  a  zero  minus  or 
a  zero  plus  tick,  which  prior  to  the 
implementation  of  the  pilot  program 
required  Floor  Official  approval,  could 
be  effected  under  the  proposed 
procedures  without  a  Floor  Official's 
approval,  but  would  continue  to  be 
subject  to  the  restriction  that  they  be 
effected  only  when  reasonably 
necessary  to  maintain  a  fair  and  orderly 
market.  In  addition,  the  specialist  must 
maintain  a  fair  and  orderly  market 
during  the  liquidation. 

After  the  liquidation,  a  specialist 
would  be  required  to  re-enter  the  market 
on  the  opposite  side  of  the  market  from 
the  liquidating  transaction  to  offset  any 
imbalances  between  supply  and 
demand.  During  any  period  of  volatile 
or  unusual  market  conditions  resulting 
in  a  significant  price  movement  in  a 
specaa'isi  s  specialty  stock,  the 
specialist  s  re-entry  into  the  market 
must  reflect,  at  a  minimum,  his  or  her 
usual  level  of  dealer  participation  in  the 
specialty  stock.  In  addition,  during  such 
periods  of  volatile  market  conditions  or 
unusual  price  movements,  re-entry  into 
the  market  following  a  series  of 
transactions  must  reflect  a  signiHcant 
Itivel  of  dealer  participation. 

In  our  1991  Approval  Order.**  the 
Commission  requested  that  the  NYSE 
submit  a  report  setting  forth  the  criteria 
developed  by  the  Exchange  to  determine 
whether  any  reUquiflcations  by 
specialists  were  necessary  and 
appropriate  in  connection  with  fair  and 
orderly  markets.  The  Commission  also 
asked,  among  other  things,  that  the 
Exchange  provide  information  regarding 
the  Exchange's  monitoring  of 
liquidation  transactions  effected  by 
specialists  on  any  destabilizing  tick.  In 
both  our  August  and  November,  1992 
Approval  Orders,"  the  Commission 
requested  that  the  NYSE  continue  to 
monitor  the  pilot  and  update  its  report 
where  appropriate.  In  {>articular,  the 
Commission  asked  the  NYSE  to  rei>ort 
any  non-compliance  with  the  rule  and 
the  action  the  NYSE  had  taken  as  a 
result  of  such  non-compliance. 

The  NYSE  submitted  its  reports  to  the 
Commission  on  July  20, 1992,  October 
19, 1992  and  January  25, 1993 
concerning  the  pilot  program.  As  noted 
above,  in  requesting  permanent 
approval,  the  NYSE  believes  that  the 
pilot  program  procedures  appear  to  be 
working  well  in  enabling  8i>ecialists  to 
reliquify  appropriately  to  meet  the 
needs  of  the  market. 


"So*  1991  Approval Ordor,  tvpra note  1. 
"See  August  1992  Approval  Ordar,  tupto  note  1 
and  Novambar  1902  Approval  Order,  $upia  note  1. 


After  careful  review,  the  Commission 
believes  that  it  is  appropriate  to  approve 
the  amendments  to  Rule  104.10(6)  on  a 
permanent  basis.  In  making  this 
determination,  we  note  that  the^pilot 
period  has  provided  the  Commission 
and  the  Exiihange  an  opportunity  to 
monitor  the  operation  of  the 
amendments  during  unusual  or  volatile 
market  conditions.  The  Commission 
believes  that  the  experience  with  the 
pilot  indicates  that  specialists,  for  the 
most  part,  have  been  meeting  their 
obligations  under  the  Rule  and  are 
properly  assuming  their  responsibilities 
of  reentering  the  market  following 
liouifying  transactions. 

In  summary,  the  Commission  believes 
that  the  amendments  to  Rule  104.10(6) 
reinforce  a  specialist's  obligation  to 
maintain  a  fair  and  orderly  market  by 
providing  stabilizing  dealer 
participation  to  the  marketplace, 
especially  during  periods  of  volative  or 
unusual  market  activity.  For  example, 
during  periods  of  high  market  volatility, 
not  only  would  specialists  continue  to 
be  obligated  to  temper  disparities 
between  supply  and  demand,  but 
specialists  would  specifically  have  to  re- 
enter the  market  at  a  specified  rate  after 
a  liquidating  transaction.  Similarly,  the 
amendments  to  Rule  104.10(6)  reinforce 
the  negative  market  making  obligations 
of  specialists.  For  example,  a  specialist 
is  not  permitted  to  reliquify  in  the 
absence  of  a  large  dealer  position;  rather 
he  or  she  is  able  to  do  so  only  if 
reasonably  necessary  to  enable  him  or 
her  to  maintain  a  fair  and  orderly 
market.  Thus,  the  amendments  to  Rule 
104.10(6)  do  not  allow  the  speciaHst  to 
use  the  rule  as  a  vehicle  for  trading. 

The  Commission  recognizes  that, 
during  future  periods  of  market 
volatility,  accompanied  by  increasing 
volume  and  selling  pressure,  specialists 
may  be  under  extreme  pressure  to  keep 
the  markets  orderly  and  continuous  by 
entering  the  market  as  buyers.  In  these 
instances,  the  Commission  believes  that 
the  amendments  to  Rule  104.10(6) 
should  assist  specialists  in  tempering 
sudden  price  movements  and  keeping 
any  general  price  movements  orderly, 
thereby  furthering  the  maintenance  of 
fair  and  orderly  markets  consistent  with 
sections  6  and  11  under  the  Act. 

The  Commission  believes  that  the 
Exchange  has  established  adequate 
surveillance  procedures  and  criteria 
which  should  allow  the  NYSE  to 
monitor  specialist  compliant^  with  Rule 
104.10(6).  More  specifically,  the 
Commission  believes  that  the  use  of  the 
NYSE's  existing  surveillance  procedures 
should  allow  the  Exchange  to  determine 
if  specialists  are  meeting  the 
requirements  of  the  Rule.  The 


Commission  expects  the  NYSE  to 
continue  to  monitor  carefully 
compliance  with  the  Rule's  procedures 
as  required  under  section  19(g)  of  the 
Act."  In  particular,  the  Exchange 
should  continue  to  ensure  that 
specialists  are  meeting  their  market 
making  obligations  and  appropriately 
re-entering  Uie  market  as  required  under 
the  Rule." 

Finally,  as  we  discussed  in  our  1991 
Approval  Order,  the  NYSE  provides 
statistics  on  the  percentage  of 
proprietary  destabilizing  transactions 
executed  by  specialists  to  the  Market 
Performance  and  Allocation  Committees 
as  a  guideline  on  specialist 
performance.  As  a  result  of  the 
amendments  to  Rule  104.10(6),  such 
statistics  reflect  zero  plus  and  zero 
minus  reliquification  transactions 
separately,  in  conjunction  with  the 
overall  stabilization  percentage,  in  order 
to  preserve  the  data's  usefulness  as  an 
indicator  of  stabilizing  participation. 
The  Commission  believes  that  including 
a  review  of  destabilizing  transactions  by 
specialists  into  specialist  performance 
reviews  should  help  to  ensure  that 
specialists  are  undertaking  these 
transactions  only  in  situations  where 
they  are  needed  to  maintain  fair  and 
orderly  markets. 

The  Commission's  finds  good  cause 
for  approving  the  proposed  rule  change 
prior  the  thirtieth  day  af^er  the  date  of 
publication  of  notice  of  filing  thereof. 
This  will  permit  the  liquidating 
procedures  to  continue  uninterrupted 
on  a  permanent  basis.  In  addition,  the 
procedures  the  Exchange  proposes  to 
continue  using  are  the  identical 
procedures  that  were  published  in  the 
Federal  Register  for  the  full  comment 
period  and  were  approved  by  the 
Commission." 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,''  that  the 
above-mentioned  proposed  rule  change 
(SR-NYSE-92-20)  is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*" 


*^  Section  19(g)  of  the  Act  requires  every  self- 
regulatory  organization  to  comply  with,  and  enforce 
compliance  with,  the  Act,  the  rules  thereunder,  and 
its  own  rules. 

''The  Commission  emphasizes  thai 
reliquiflcalions  are  not  precluded  during  pericds  of 
significant  price  movements,  but  they  should  be 
eccompanied  by  the  necessary  dealer  participation 
against  the  trend  of  (he  market,  even  in  situations 
where  continuity  and  depth  reflect  variations  that 
may  normally  be  experienced  in  the  stock. 

'*  No  comments  were  received  in  connection  with 
the  proposed  rule  change  which  implemented  these 
procedures.  See  1991  Approval  Order,  tupia  note 
1. 

"  15  U.S.C  78s(bH2)  (1988). 

"17  era  200.3O-3(aXl2Kl991). 
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Mvgarat  H.  McFarlaniL 

Deputy  Secretary. 

(FR  Doc  93-2762  Piled  2-4-93;  8:45  am] 

■LUNo  cooe  wie-et-M 

[TMmm  Na  34-31796;  FU*  No.  SR-NYSE- 
93-071 

Self-Reguiatory  OryanizatkMia;  Notice 
of  HIIng  and  Immediate  Effectlvenesa 
of  Propoaed  Rule  Cttange  by  the  New 
York  Stock  Exchange,  Inc^  Relating  to 
Decreeaea  Affecting  Tranaactlon 
Cttargea,  Reduction  of  the  Odd-Lot 
Spedaliat  Cttarge  and  Creation  of  a 
New  Speclaliat  Charge 

January  29, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Seciirities  Exchange  Act  of  1934 
("Act").  15  U.S.C  738(b)(1),  notice  is 
hereby  given  that  on  January  29, 1993, 
the  New  York  Stock  Exchange,  hic. 
("NYSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  soUcit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self'Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  plans  to  institute,  as  of 
February  1, 1993,  changes  affecting 
Transaction  Charges  and  System 
Processing  Charges.  A  limitation  on  the 
proposed  additional  system  credit  *  will 
cease  to  effective  May  28, 1993,  unless 
the  Commission  approves  the  Umitation 
pursuant  to  an  additional  filing  under 
Rule  19b-4  *  or  disapproves  that 
limitation  prior  to  May  28, 1993. ^ 


The  Exchange  proposes  to  amend  Its 
diarges,  as  follows: 


*  S«e.  inba,  no4B  4. 

»  See  File  Na  SR-NfYSE-93-08.  noticed  for 
conunent  in  Securities  Exchange  Act  Release  N& 
31796. 

'The  Commission  notes  that  the  Exchange  will 
set  up  a  reserve  so  that,  in  the  event  the  limitation 
on  the  additional  system  credit,  see  infm  note  4, 
does  not  become  permanenL  the  amounts  tvithheld 
thereunder  can  be  distributed  to  the  appropriate 
member  firms. 

*  Orders  vrith  the  following  descriptions  are 
excluded  and  not  eligible  for  this  credit: 

An  order  of  a  m«nber  or  member  organization 
trading  as  agent  for  the  account  of  a  non-member 
competing  market  maker. 

Competing  Market  Maker  A  specialist  or  market 
maker  registered  as  such  on  ■  registered  stock 
exchaage  (other  than  the  NYSE),  or  a  market-maker 
bidding  and  oQering  over-the-counter,  in  a  NYSE- 
traded  security. 

'Combined  credits  are  limltad  lo  Total 
Transaction  Charge. 

"Total  charges  levied  not  to  exceed  $9  millloo 
per  annum  in  aggregate. 


1988 

1893 

Tmisadion  chargaa: 

Charga  on  Boor  brekar- 

aya  oonvniaaion 

earned 

1.1% 

0.0% 

PakJ  Out - 

1.2% 

1.2% 

Gtv»H4>a 

1.1% 

ao% 

'System  cradR  on  al  axa- 

cuted  order*  (rem  100 

to  2,009  atwiM 

$0.30 

$aw 

•AddHtonal  ayatam  ctadR 

on  at  MMdutf  arvl 

Agency  exacuted  mar- 

kat  ontora  trwT)  100  to 

2,099  aharaa  0  and  A 

orders  as  deaned  by 

the  Exctttnga  tor  audK 

trail  purpoeea).*. 

System  processing 

charges: 

Specialist  CXkRot 

Charge-  per  share  .„ 

„ 

.„ ™ 

Odd  Lots 

$0.02 

$0,004 

Partial  Round-U)t*  ... 

$0.00135 

$0.00135 

"Specialist  system 

charge  per  executkm 

at  system  order  oo  m- 

dtvtdual  and  agertcy 

mai1(et  orders  from  100 

to  2  099  sharee 

$0.66 

n.  Self-Regulatory  OrganizatioD's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  provide  a  more  equitable 
distribution  of  the  NYSE's  overall 
charges  among  its  constituents  and  to 
respond  to  overall  competitive  market 
conditions. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(4)  that  an  Exchange 
have  rules  that  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  ciiarges  among  its  members, 
issuers  and  other  persons  using  its 
services. 


B.  Self-Regulatory  Organization'B 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  this 
proposed  fee  change  will  not  impose 
any  burden  competition  that  is  not 
necessary  or  appropriate  in  the 
furtherance  of  the  purposes  of  the  Act 
The  fee  change  is  intended  to  respond 
to  competitive  market  conditions  and  to 
enhance  the  Exchange's  competitive 
postiire,  thus  furthering  competition  in 
the  securities  market.  "Hie  additional 
credit  is  specifically  targeted  at 
increasing  the  nimiber  of  individual  and 
certain  agency  orders  sent  to  the 
Exchange.  The  proposed  fee  change  is 
also  structured  to  maintain  the  currrat 
relationship  between  member 
proprietary  and  non-member  dealer 
activities  in  Exchange-listed  securities. 
In  this  regard,  the  Exchange  is  not 
seeking  to  give  additional 
encouragement  to  members  to  send  to 
the  Exchange  proprietary  orders  of 
competing  market  makers,  which  the 
Exchange  believes  would 
inappropriately  promote  the  direct 
competitive  activities  of  non-member 
marinet  makers. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments 
regarding  the  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

m.  bate  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  estabUshes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and  therefore 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(e)  of  Rule  19b-4  thereunder.  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act 

IV.  Solicitation  of  Comments 

'    Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Secxirities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington.  DC  20549.  Copies  of  the 
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submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  wrritten 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-93- 
07  and  should  be  submitted  by  February 
26, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarUnd, 
Deputy  Secretary. 

IFR  Doc  93-2767  Filed  2-4-93;  8:45  am] 
MUMO  COOK  Mie-Ot-H 


[Retoeae  No.  34-31796;  FUe  No.  SR-ffYSE- 
93-08] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
New  York  Stock  Exchange,  Inc., 
Relating  to  Permanent  Approval  of 
Limitation  on  Additional  System  Credit 

January  29, 1993. 

Pursuant  to  section  19(B)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C  78s(b)(l).  notice  is 
hereby  given  that  on  January  29, 1993, 
the  New  York  Stock  Exchange,  Inc. 
("NYSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  ni  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  make 
permanent  the  limitation  affecting  the 
additional  system  credit  to  the  NYSE's 
transaction  charges.*  That  limitation 


excludes,  from  the  Individual  and 
Agency  market  orders  eligible  for  the 
additional  system  credit,  those  orders 
with  the  following  descriptions: 

An  order  of  a  member  or  member 
organization  trading  as  agent  for  the  account 
of  a  non-member  competing  market  marker. 

(Jompeting  Market  Marker:  a  specialist  or 
market  maker  registered  as  such  on  a 
registered  stock  exchange  (other  than  the 
NYSE),  or  a  market  maJur  bidding  and 
offering  over-the-counter,  in  a  NYSE-traded 
security. 

The  practical  effect  would  be  to 
maintain  the  current  fee  structure  for 
the  above  defined  orders. 

n.  Self-Regulatory  Organization't 
Statement  of  the  Purpoee  of,  and 
Statutory  Basis  for,  the  Proposed  Role 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  this  filing  is  to  seek 
permanent  approval  of  the  additional 
system  credit  limitation,  defined  above, 
which  would  maintain  the  current  fee 
structure  for  the  defined  orders. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  the 
proposed  rule  change  is  the  requirement 
under  section  6(b)(4)  that  an  Exchange 
have  rules  that  provides  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  its 
members,  issuers  and  other  persons 
using  its  services. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  making 
permanent  this  proposed  fee  change 
will  not  impose  any  burden  on 
competition  that  is  not  necessary  or 


<  Th«  Commission  notes  (hat  •  proposed  rule 
change  filed  t)y  the  NYSE  to  revise  iu  traosaction 
and  Systran  proceasing  charges  bai  kwcome  eCTactive 
under  Section  19(bN3XA)  of  the  Act  Specifically, 
the  rule  provides  for  an  additional  system  credit  on 
all  Individual  and  Agency  sxeculed  marke4  orders 


from  100  lo  2,099  shares,  iMit  excludes  certain 
market  participants  from  receiving  the  crediL  See 
File  No.  SR-NYSE-93-07,  Securuies  Exchange  Act 
Release  No.  31705.  Under  that  filing,  the  limitation 
will  cease  to  be  affective  on  May  28, 1993,  unless 
the  Commission  approves  this  proposal  prior  to  that 
dale.  In  the  Inlerim,  the  NYSE  has  created  a  reserve 
for  the  credits  which  would  otherwise  t>e 
distritwled. 


appropriate  in  furtherance  of  the 
purposes  of  the  Act.  The  fee  change  is 
intended  to  respond  to  competitive 
market  conditions  and  to  eiUiance  the 
Exchange's  competitive  posture,  thus 
furthering  competition  in  the  securities 
market.  'The  additional  credit  is 
spetdfically  targeted  at  increasing  the 
number  of  individual  and  certain 
agency  orders  sent  to  the  Exchange.  The 
proposed  fee  change  is  also  structured 
to  maintain  the  current  relationship 
between  member  proprietary  and  non- 
member  dealer  activities  in  Exchange- 
listed  securities.  In  this  regard,  the 
Exchange  is  not  seeking  to  give 
additional  encouragement  to  members 
t«  send  to  the  Exchange  proprietary 
orders  of  competing  market  makers, 
which  the  Exchange  believes  would 
inappropriately  promote  the  direct 
competitive  activities  of  non-member 
market  makers. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments 
regarding  the  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
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Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-93- 
08  and  should  be  submitted  by  February 
26, 1993. 

For  the  Ck>mini8slon,  by  the  Division  of 
Market  Regulation,  pursiiant  to  delegated 
authority. 

Margant  H.  McFarUnd, 

Deputy  Secretary. 

(FR  Doc  93-2766  Filed  2-4-43;  8:45  am] 
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[ReiMM  Na  34-^1793;  File  No.  SR-PSE- 
92-45] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
ttie  Pacific  Stock  Exchange,  Inc., 
Relating  to  an  Increase  In  Position  and 
Exercise  Limits  for  Options  on  the 
Wilshlre  Small  Cap  Index 

January  29, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
that  on  December  8, 1992,  the  Pacific 
Stoc](  Exchange,  Inc.  ("PSE  or 
Exchange")  filed  with  the  Securities  and 
Exchange  Commission  ("Conmiission") 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
diange  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  proposes  to  amend  PSE  Rule 
7.6  to  provide  for  an  increase  in  the 
position  and  exercise  limits  currently 
available  for  options  on  the  Wilshire 
Small  Cap  Index  ("Wilshire  Index"  or 
"Index").  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  PSE  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tlie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission  the 
PSE  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 


comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PSE  prepcu^ 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
parts  of  such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

On  November  3, 1992,  the 
Commission  approved  an  Exchange 
proposal  to  list  and  trade  options  on  the 
Wilshire  Index.'  Under  the 
Commission's  approval  order,  the 
position  and  exercise  limits  for  options 
on  the  Index  are  currently  set  at  25,000 
contracts  on  the  same  side  of  the 
marlcet,  with  no  more  than  15,000  of 
such  contracts  in  the  series  with  the 
nearest  expiration  date.' 

The  Exchange  now  proposes  to 
increase  the  position  and  exerdse  limits 
available  on  the  Index  to  37,500 
contracts  on  the  same  side  of  the 
martinet,  with  no  more  than  22,500  of 
such  contracts  in  the  series  with  the 
nearest  expiration  date.^  These 
proposed  position  limits  are  similar  in 
terms  of  aggregate  dollar  value  with 
those  that  the  Commission  recently 
approved  for  options  on  the  Russell 
2000  hidex  on  the  CBOE.* 

The  Exchange  beUeves  that  the 
characteristics  of  the  Index  and  the 
Russell  2000  are  sufficiently  similar  to 
justify  comparable  position  and  exercise 
limits  for  both  indexes.  The  Exchange 
notes  that  both  indexes  are 
capitalization  weighted,  have  an 
exceptionally  high  correlation  rate  of 
99.05%  (taliLen  on  a  quarterly  basis),  and 
are  primarily  comprised  of  domestic 


I  Exchange  Act  RsleaM  Na  31397  (Nov.  3, 1902). 
57  FR  S336«. 

>  See  also  PSE  rule  7.6(dHl). 

>  Originally,  the  PSE  proposed  to  increase  the 
position  and  exercise  limits  for  the  Wilshire  Index 
to  50,000  contracts  on  the  same  side  of  the  market, 
with  no  more  than  30,000  contracts  in  the  neaieat 
expiration  month,  the  same  number  of  coatracU 
thai  the  Commission  recently  approved  Cor  options 
on  the  Ru&sell  2000  hidex  ("Russell  2000*1  oo  the 
Olicago  Board  Options  Exchange  ("CBOE^.  Sea 
infra  note  4.  As  of  January  2S.  1993,  the  Wilshlra 
Index  had  a  value  of  296.53  while  the  Russell  2000 
closed  at  227.19.  Accordingly,  because  the  value  of 
the  Russell  2000  is  approximately  25%  less  than 
that  of  the  Wilshire.  the  PSE  amended  lu  filing  to 
request  position  and  exercise  limits  that  are 
comparable  to  the  Russell  2000  Index  in  tenns  of 
aggregate  dollar  value.  See  letter  from  Michael  D. 
Pienoo,  Senior  Attorney,  Market  Regulation,  PSE, 
to  Stephen  M  Youhn,  Office  of  Options  and 
Derivative  Products  Regulation,  Divisioo  of  Market 
Regulation.  SEC  dated  January  26. 1993. 

«  See  Exchange  Act  Raiaaae  No.  313S2  (Oct  30, 
1992),  57  FR  52802. 


securities  from  the  small  capitalization 
market. 

(2)  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act  in  general  and 
furthers  the  ob)ectives  of  secticHi  6(b)(5) 
in  particular  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  fedlitating 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  the  national  market  system,  and  to 
protect  investors  and  the  public  interest 

(B)  Self-Regulatory  Organization'B 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  E£fectivene8s  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  davs  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  fH 
as  the  (Dommission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comnients 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
diange  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
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Conunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
insp>ection  and  copying  at  the  principal 
office  of  the  PSE.  All  submissions 
should  refer  to  the  file  nimiber  in  the 
caption  above  and  should  be  submitted 
by  February  26, 1993. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  the  delegated 
authority. 

Marguvt  H.  McFarUnd. 
Deputy  Secretary. 

IFR  Doc  9^-2763  Filed  2-4-93;  8:45  am) 
MLUNQ  COM  M10-01-M 


[nalaeaa  Na  34-31804;  Fm  No.  SR-TTC- 
92-14] 

S«lf-R6gulatory  Organizations;  Rling 
of  Proposed  Ruls  Change  by 
Participants  Trust  Company  Relating 
to  the  Designation  by  PTC  of  Certain 
Securities  Guaranteed  by  the  United 
States  Department  of  Veterans  Affairs 
as  Eligible  Securities 

February  1,1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
December  14, 1992,  Participants  Trust 
Company  ("PTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
m  below,  which  Items  have  been 
prepared  primarily  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  i>ersons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  allow  PTC  to  designate 
certain  securities  guaranteed  by  the 
United  States  Department  of  Veterans 
Affairs  ("Veterans  Administration"  or 
"VA")  as  eligible  securities  as  permitted 
by  Article  I,  Rule  2  of  PTC's  Rules  ("VA 
Securities"). 

n.  Self-Regulatory  Organization's 
Statement  of  the  PurpoM  of,  and 
Statutory  Basis  for,  Ihe  Prtqpoaed  Rule 
Qiange 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 


statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summeries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  PurDose  of.  and  the 
Statutory  Basis  for.  Uie  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  allow  PTC  to  designate 
certain  securities  guaranteed  by  the 
Veterans  Administration  as  eligible 
securities  as  permitted  by  Article  I,  Rule 
2  of  PTC's  Rules.  The  VA  Securities  are 
issued  and  guaranteed  pursuant  to  38 
U.S.C  3720  h(l)  and  (2).*  The  authority 
to  guarantee  new  issues  of  seciirities 
had  originally  terminated  on  December 
31, 1992. 

In  May,  1992,  PTC  filed  a  proposed 
rule  change  '  regarding  VA  Securities 
issued  during  1992  pursuant  to  the  then 
current  authorizing  legislation  which 
expired  by  its  terms  on  December  31, 
1992.  The  aforesaid  authority  has  now 
been  extended  until  December  31,  1995. 
In  its  present  proposed  rule  change,  PTC 
wishes  to  make  final  its  designation  of 
VA  Securities  as  eligible  for  deposit  in 
PTC  on  the  tuiderstanding  that 
securities  so  designated  will  only  be 
eligible  at  PTC  if  issued  with  a 
Government  guarantee  under  38  U.S.C 
3720  h(l)  and  (2)  as  it  now  exists  or  as 
hereafter  amended. 

On  the  closing  for  issuance  of 
securites  under  this  program,  the 
issuing  trust  will  receive  an  opinion  of 
the  General  Counsel  of  the  VA  to  the 
effect  that  the  VA's  obligations  imder 
the  VA  guarantee  constitute  absolute 
and  unconditional  general  obligations  of 
the  United  States,  for  which  the  full 
faith  and  credit  of  the  United  States  is 
pledged. 

PTC  has  been  advised  that  the  VA 
Securities  will  be  REMIC's*  issued  by  a 
trust  and  that  there  will  be 
approximately  three  or  four  issues  per 
year.  Each  issue  will  be  comprised  of  a 
series  of  tranches  each  of  which 
constitute  a  "Security"  within  the  PTC 
definition  of  "Securities."  The 
anticipated  total  {ace  value  amount  of 


•  19  U.S.C  7Ba<bMl). 


*  As  amended  liy  Public  Law  102-547,  enacted  on 
Oclobw  28. 1992. 

*  See  SR-PTC-92-07,  Securitiet  Exchange  Ad 
Release  Na  30792  dune  19. 1992),  37  FR  2749S. 

*  A  REMIC  is  a  real  estate  mortgage  investment 
conduit,  a  pass-through  vehicle  created  under  the 
Tax  Reform  Act  of  1966  to  issue  multiclass 
mortgage-backed  securities. 


each  securities  issuance  is 
approximately  $350,000,000  to 
$500,000,000. 

PTC's  current  system  accommodates 
the  VA  Securities.  With  regard  to 
processing,  because  the  VA  Securities 
are  comparable  to  GNMA's,  no 
substantive  operational  changes  need  to 
be  made  to  PTC's  computer  processing 
system.  For  example,  it  is  expected  that 
there  will  be  daily  settlement  of  the  VA 
Securities.  Currently,  a  substantial 
portion  of  GNMA's  settle  daily.  There 
wall  be  a  single  monthly  payment  date 
for  principal  and  interest  ("P&I")  on  the 
VA  Securities.  GNMA  I's  currently  pay 
on  the  15th  of  the  month  and  PTC 
distributes  P&I  on  payment  date  plus 
one. 

GNMA  II's  currently  pay  on  the  20th 
of  the  month,  and  PTC  pays  on  that 
date.  Therefore,  PTC's  system  is  capable 
of  making  distributions  of  P&I  on  the 
same  day  as  payment  date.  The  VA 
Securities  will  be  registered  in  the  name 
of  PTC's  nominee,  "MBSCC  &  Co.,"  and 
the  physical  certificates  will  be  held  in 
custody  for  PTC  by  a  custodian  bank,  as 
is  the  case  for  GNMA  Securities. 

The  volume  of  the  VA  Securities  to  be 
deposited  at  PTC  will  continue  to  be 
modest  compared  to  the  total  face 
amount  of  GNMA  Securities  now  on 
deposit  at  PTC  '  and  is  expected  to  have 
a  comparably  small  impact  on  PTC's 
overall  transaction  volume.  P&I 
distributions  also  continue  to  be  modest 
compared  to  the  multibillion  dollar  P&I 
distributions  for  GNMA  I's. 
Accordingly,  the  VA  Securities  will 
have  no  meaningful  impact  on  the 
capacity  of  PTC's  transaction  processing 
or  P&I  disbursement  facilities. 

The  acceptance  for  deposit  of  the  VA 
Security  as  an  eligible  security  does  not 
necessitate  any  change  in  PTC's  Rules  or 
affect  the  rights  of  its  participants.  As  an 
eligible  security,  functionally  and 
legally  comparable  to  GNMA  Securities, 
PTC's  Rules  and  Procedures  are 
applicable,  without  change,  and  govern 
PTC's  and  its  Participants'  rights  and 
obligations  with  respect  to  the  VA 
Securities.  Finally,  the  fees  imposed  by 
PTC  for  providing  depository  services 
for  VA  Securities  will  be  the  same  as 
those  in  effect  for  GNMA's. 

Since  the  proposed  rule  change 
provides  for  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  it  is  consistent  with  section 
17A  of  the  Act  and  the  rules  and 
regulations  thereunder  applicable  to 
PTC 


■The  cunenl  lotal  face  amount  of  GI4MA 
securities  is  now  approximately  $660  trillion. 
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B.  Self-Begulatory  Organization's 
Statemant  on  Burden  on  Competition 

« 

PTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

PTC  has  not  solicited,  and  does  not 
intend  to  solicit,  comments  on  this 
proposed  rule  change.  PTC  has  not 
received  any  unsolicited  written 
comments  from  participants  or  other 
Interested  parties. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  Ear 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or, 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fiflh  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  prin'dpal 
office  of  PTC.  All  submissions  should 
refer  to  file  number  SR-PTC-92-14  and 
should  1^  submitted  by  February  26, 
1993. 


For  the  Commission,  by  the  Division  of 
Maricet  Regulation,  pursuant  to  delisted 
authority. 

Mafguvl  H.  McFarUnd. 
Deputy  Secretary. 

(FR  Doc  93-2761  Filed  2-4-«3;  8:45  am] 
HLLMO  COOe  Wlfr-ei-M 


SeK-Regulatory  Organlxatlons; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing;  Midwest  Stock  Exchange,  Inc. 

January  29, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  security: 

Dr.  Pepper/S«ven-Up  Companies,  Inc. 
Common  Stock,  $.01  Par  Value  (File  No.  7- 
10136) 

This  seciuity  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchanges  and  is  rejxsrted  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  February  12. 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549.  FoUoMring  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  application 
is  consistent  with  the  maintenange  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarUnd, 
Deputy  Secretary. 

IFR  Doc.  93-2770  Piled  2-4-93:  8:45  am] 
BILUNCCOOC  M10-01-M 


Self-Regulatory  Organizations; 
Applications  for  Unlisted  Tradir>g 
Privileges  and  of  Opportunity  for 
Hearing;  Pacific  Stock  Excltanga,  Iik. 

January  29, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(0(1)(B)  of  the  Securities  Exchange 


Act  of  1934  and  Rule  12f-l  thereunder 
for  unUsted  trading  privileges  in  the 
following  security: 

Dr.  Pepper/Seven-Up  Companiet,  Inc. 
Common  Stock.  SOI  Par  Value  (File  Ho.  7- 
10135) 

This  security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchange  and  are  reported  in  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  Invited  to 
submit  on  or  before  February  12, 1993, 
Moitten  data,  views  and  arguments 
concerning  the  above-referenced 
application.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Conunission. 
450  5th  Street  NW..  Washington,  DC 
20549.  Following  this  opportunity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  up>on 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  appUcations 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFariaad, 
Depu  ty  Secretary. 

(FR  Doc  93-2768  Filed  2-4-93;  8:45  am] 
BlUJNa  COOK  iOia-01-M 


Self-Regulatory  Organlzationa; 
Applications  for  Unlisted  Trading 
Privileges  ami  of  Opportunity  for 
Hearing;  Philadelphia  Stock  Exchange, 
Inc. 

January  29, 1993. 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  section 
12(f)(1)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereunder 
for  unlisted  trading  privileges  in  the 
following  security: 

Dr.  Pepper/Seven-Up  Companies,  Inc 
Common  Stock.  $0.01  Par  Value  (File  No. 
7-10134) 

This  security  is  listed  and  registered 
on  one  or  more  other  national  securities 
exchange  and  are  reported  in  the 
consoUdated  transaction  reporting 
system. 

Interested  persons  are  Invited  to 
submit  on  or  before  February  12, 1993, 
written  data,  views  and  arguments 
concerning  the  above-referenced 
applicaticm.  Persons  desiring  to  make 
written  comments  should  file  three 
copies  thereof  with  the  Secretary  of  Um 
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Securities  and  Exchange  Commission, 
450  5th  Street,  NW.,  Washington,  DC 
20549.  Following  this  opportimity  for 
hearing,  the  Commission  will  approve 
the  application  if  it  finds,  based  upon 
all  the  information  available  to  it,  that 
the  extensions  of  unlisted  trading 
privileges  pursuant  to  such  applications 
are  consistent  with  the  maintenance  of 
fair  and  orderly  markets  and  the 
protection  of  investors. 

Fnr  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaral  H.  McFarUnd, 
Deputy  Secretary. 

[FR  Doc.  93-2769  filed  2-4-93;  8:45ainl 
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First  Tranumerica  Life  Insurance  Co., 
et  al.;  Application 

January  29. 1993. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"  or 

"Commission"). 

ACTION:  Notice  of  Application  for  an 

Order  under  the  Investment  Company 

Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  First  Transamerica  Life 
Insurance  Company  ("Company"), 
Separate  Account  VA-2NLNY  of  First 
Transamerica  Life  Insurance  Company 
(the  "Variable  Account")  and  Dreyfus 
Service  Corporation  ("Dreyfus"). 
RELEVANT  1M0  ACT  SECTIONS:  Order 
requested  under  section  6(c)  for 
exemptions  from  sections  26(a)(2)(C) 
and  27(c)(2)  of  the  1940  Act. 
SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  permitting  the  deduction 
of  a  mortality  and  expense  risk  charge 
from  the  assets  of  the  Variable  Account 
under  certain  group  variable  annuity 
contracts  (the  "Contracts"). 
RUNG  DATE:  The  application  was  filed 
on  December  1, 1992. 
HEARING  OR  NOTIFICATION  OF  HEARMG:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  the  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  February  23, 1993  and 
should  be  accompanied  by  proof  of 
service  on  Applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  by  certificate. 
Hearing  requests  should  state  the  nature 
of  the  interest,  the  reason  for  the  request 
and  the  issues  contested.  Persons  may 
request  notification  of  the  date  of  a 


hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549.  The  First 
Transamerica  Applicants,  c/o  James  W. 
Dederer,  Esq.,  First  Transamerica  Life 
Insurance  Company,  575  Fifth  Avenue, 
Twentieth  Floor,  New  York,  NY  10017. 
Dreyfus  Service  Corporation,  200  Park 
Avenue,  New  York.  NY  10166. 
FOR  FURTHER  MFORMATION  CONTACT: 
Joyce  M.  Pickholz.  Attorney,  at  (202) 
272-3046  or  Wendell  M.  Faria,  Deputy 
Chief,  at  (202)  272-2060,  Office  of 
Insurance  Products  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Commission's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  The  Company  is  a  stock  life 
insurance  company  which  was 
originally  incorporated  under  the  laws 
of  New  York  in  1986.  It  is  a  wholly- 
owned  subsidiary  of  Transamerica 
Occidental  Life  Insurance  Company, 
which  is  in  turn  an  indirect  subsidiary 
of  Transamerica  Corporation. 

2.  The  Variable  Account  is  registered 
with  the  Commission  as  a  luiit 
investment  trust  imder  the  1940  Act. 
The  Variable  Account  is  divided  into 
sub-accounts  that  will  invest  in  shares 
of  the  Dreyfus  Life  and  Annuity  Index 
Fund,  Inc.,  or  one  or  more  of  the 
portfolios  of  the  E)reyfus  Variable 
Investment  Fund.  In  addition,  other 
portfolios  or  funds  managed  or 
distributed  by  Dreyfus  or  an  affiliate 
may  be  made  available. 

3.  Dreyfus  will  serve  as  the  distributor 
and  principal  underwriter  of  the 
Contracts. 

4.  The  Contracts  are  flexible  multi- 
funded  deferred  group  annuity  contracts 
under  which  certificates  can  be 
purchased  on  a  non-tax  qualified  basis 
or  used  to  fund  rollovers  to  individual 
retirement  annuities  qualifying  for 
favorable  tax  treatment  under  Section 
408(b)  of  the  Internal  Revenue  Code  of 
1986.  Each  Certificate  Owner  will 
receive  a  certificate  evidencing  such 
participant's  coverage  under  the 
Contract  ("Certificate  Owner").  The 
initial  purchase  payment  for  a  certificate 
is  $2,500  and  additional  payments  of  at 
least  $500  may  be  made  at  any  time 
before  the  annuity  date. 

5.  The  Contract  offers  a  death  benefit. 
Prior  to  tne  annuity  date,  the  death 
benefit  proceeds  for  each  certificate  are 
equal  to  the  greater  of  (a)  the  Certificate 
Owner's  account  value  or,  (b)  the  sum 


of  all  purchase  payments  less 
withdrawals  and  any  premium  taxes. 

6.  Subject  to  certain  restrictions, 
Certificate  Owners  may  transfer  aU  or 
part  of  their  interest  in  a  sub-account  to 
another  suivaccount  of  the  Variable 
Accoimt.  During  the  accumulation 
phase  of  the  Contracts,  transfers  in 
excess  of  four  per  year  will  be  subject 
to  a  transfer  fee  equal  to  the  lesser  of  2% 
of  the  amount  transferred  or  $10.  No 
transfer  fee  is  charged  during  the 
annuitization  phase. 

7.  During  the  accumulation  phase  and 
upon  surrender  of  the  Certificate,  the 
Company  will  deduct  an  annual  account 
fee  for  each  certificate  equal  to  the  lesser 
of  (a)  2%  of  a  Certificate  Owner's 
account  value  or  (b)  $25.  The  fee  may 
be  increased  but  will  not  exceed  $50. 
After  the  annuity-date  an  annual  fee  of 
$30  will  be  deducted  in  equal 
installments  from  each  annuity  payment 
under  the  variable  payment  option. 

8.  During  the  accumulation  phase,  the 
Company  also  will  deduct  a  daily 
administrative  charge  from  the  assets  of 
each  sub-account  of  the  Variable 
Account  currently  at  an  effective  annual 
rate  of  0.10%  of  the  average  net  assets 
of  the  Variable  Account.  This  charge 
may  be  increased  but  will  not  exceed 
0.25%.  If  a  variable  annuity  option  is 
elected,  the  daily  administrative  charge 
during  the  annuitization  phase  will  be 
set  at  an  effective  annual  rate  of  0.15%. 
The  charge  may  be  increased  but  will 
not  exceed  0.25%. 

9.  Applicants  represent  that  the 
Company  does  not  anticipate  any  profit 
from  the  charges  described  in 
paragraphs  5-8  above  and  that  the 
Company  will  deduct  the  administrative 
charges  in  reliance  upon  and  in 
compliance  with  Rule  26a-l  under  the 
1940  Act. 

10.  Premium  taxes  relating  to  a 
particular  certificate  will  be  deducted 
fit>m  premiums,  upon  receipt  of 
purchase  payments,  withdrawal, 
surrender,  payment  of  death  benefits,  or 
annuitization  in  reliance  upon  Rule 
26a-2  under  the  1940  Act.  No  charges 
are  currently  made  for  federal,  state,  or 
local  taxes  other  than  premium  taxes. 
However,  the  Company  may  deduct 
such  taxes  from  the  Fixed  Account  and 
the  Variable  Account  in  the  future. 

11.  There  are  no  charges  or 
deductions  for  sales  load.  The  Company 
will  incur  expenses  relating  to  the  sale 
of  the  Certificates.  Those  expenses  will 
be  paid  from  the  Company's  general 
assets. 

12.  The  Company  will  impose  a  daily 
charge  to  compensate  it  for  bearing 
certain  mortality  and  expense  risks  in 
connection  with  the  Variable  Account 
and  the  Contracts.  The  charge  is  set  at 
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an  annual  maximum  rate  of  0.80%  of 
the  net  assets  in  the  Variable  Account 
Of  that  amount,  approximately  0.30%  is 
estimated  to  be  attributable  to  mortality 
risks,  and  approximately  0.50%  is 
estimated  to  be  attributable  to  expense 
risks.  If  a  variable  annuity  pajrment 
option  is  elected,  the  charge  during  the 
annuitization  phase  will  be  1.25%.  Of 
that  amount,  approximately  0.85%  is 
attributable  to  mortality  risks  and  0.40% 
is  attributable  to  expense  risks.  The 
Company  currently  anticipates  a  profit 
firom  this  charge.  The  mortality  risk 
borne  by  the  Company  arises  from  its 
contractual  obligation  to  make  annuity 
payments  (determined  in  accordance 
vdth  th«  annuity  tables  and  other 
provisions  contained  in  the  Contract) 
regardless  of  bow  long  all  annuitants  or 
any  individual  annuitant  may  live.  The 
Company  also  assumes  a  risk  in 
connection  with  the  payment  of  death 
benefits.  The  expense  risk  assumed  by 
the  Company  is  the  risk  that  actual 
administrative  costs  will  exceed  the 
amoimt  recovered  through  the  various 
administrative  charges  described  above. 

Applicants'  Legal  Analysis  and 
Conditions 

1.  Applicants  request  exemptions 
from  sections  26(a)(2)(C)  and  27(c)(2)  of 
the  1940  Act  to  the  extent  relief  is 
necessary  to  permit  the  deduction  bom 
the  Variable  Account  of  the  mortaUty 
and  expense  risk  charge  under  the 
Contracts.  Sections  26(a)(2)(C)  and 
27(c)(2),  as  herein  pertinent,  prohibit  a 
registered  unit  investment  trust  and  any 
depositor  thereof  or  underwriter 
therefor  from  selling  periodic  payment 
plan  certificates  unless  the  proceeds  of 
all  payments  (other  than  sales  load)  are 
deposited  with  a  qualified  bank  as 
trustee  or  custodian  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwriter  except  a  fee,  not  exceeding 
such  reasonable  amounts  as  the 
Commission  may  prescribe,  for 
performing  bookkeeping  and  other 
administrative  services. 

2.  Applicants  submit  that  the 
Company  is  entitled  to  reasonable 
compensation  for  its  assumption  of 
mortality  and  expense  risks  and 
represent  that  the  mortality  and  expense 
risk  charge  under  the  certificates  is 
consistent  with  the  protection  of 
investors  because  it  is  a  reasonable  and 
proper  insurance  charge.  The  Company 
also  represents  that  the  charge  for 
mortality  and  expense  risks  is  within 
the  range  of  industry  practice  with 
respect  to  comparable  annuity  products. 
Applicants  state  that  this  representation 
is  based  upon  the  Company's  analysis  of 
publicly  available  information  about 


similar  industry  products,  taking  into 
consideration  such  factors  as  current 
charge  levels,  the  existence  of  charge  ' 
level  guarantees,  death  benefit 
guarantees,  guaranteed  aimuity  rates 
and  other  Contract  options.  The 
Company  will  maintain  at  its 
administrative  offices,  available  to  the 
Commission,  a  memorandiun  setting 
forth  in  detail  the  products  analyzed  in 
the  course  of,  and  the  methodology  and 
results  of,  its  comparative  survey. 

3.  Applicants  acknowledge  that  if  a 
profit  is  realized  from  the  mortality  and 
expense  risk  charge,  all  or  a  portion  of 
such  profit  may  be  viewed  as  being 
offset  by  distribution  expenses.  The 
Company  has  concluded  that  there  is  a 
reasonable  likelihood  that  the  proposed 
distribution  financing  arrangements  will 
benefit  the  Variable  Account  and  the 
Certificate  Owners.  The  basis  for  such 
conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  the  Company  at  its  administrative 
offices  and  will  be  available  to  the 
Commission. 

4.  Applicants  represent  that  the 
Variable  Account  will  invest  only  in 
underlying  management  investment 
companies  which  undertake,  in  the 
event  such  company  adopts  any  plan 
imder  Rule  12b-l  under  the  1940  Act  to 
finance  distribution  expenses,  to  have  a 
board  of  directors  (or  trustees),  a 
majority  of  whom  are  not  interested 
persons  of  the  company,  formulate  and 
approve  any  such  plan  under  Rule  12b- 
1. 

Conclusion 

Applicants  assert  that  for  the  reasons 
and  upon  the  facts  set  forth  above,  the 
requested  exemptions  from  Sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
to  deduct  the  mortality  and  expense  risk 
charge  under  the  Contracts  meet  the 
standards  in  Section  6(c)  of  the  1940 
Act.  In  this  regard.  Applicants  assert 
that  the  exemptions  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  policies  and  purposes 
of  the  1940  Act. 

For  the  Conunission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secntaiy. 

[FR  Doc  93-2771  Filed  2-4-93;  8:45  am| 
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Rrst  Tranaamerica  Life  Inauranc* 
Company,  at  at.;  Application 

January  29, 1993. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC  or 

"Commission"). 

ACTION:  Notice  of  Application  for  an 

Order  imder  the  Investment  Company 

Act  of  1940  (the  "1940  Act"). 

APPUCANT8:  First  Tranaamerica  Life 
Insurance  Company  ("Company"), 
Separate  Account  VA-2LN  Y  of  First 
Transamerica  Life  Insiirance  Company 
(the  "Variable  Account")  and  Dreyfus 
Service  Corporation  ("Dreyfus"). 
RELEVANT  1»40  ACT  SECTIONS:  Order 
requested  under  section  6(c)  for 
exemptions  from  sections  26(a)(2)(C) 
and  27(c)(2)  of  the  1940  Act. 
SUMMARY  Of  APPUCATION:  Applicants 
seek  an  order  permitting  the  deduction 
of  a  mortality  and  expense  risk  charge 
from  the  assets  of  the  Variable  Account 
under  certain  variable  annuity  policies 
(the  "Policy"). 

FILING  DATE:  The  application  was  filed 
on  December  1, 1992. 
HEARING  OR  NOTIFICATION  OF  HEARMO:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  the  application  by  writing 
to  the  Secretary  of  the  SEC  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  Commission  by 
5:30  p.m.  on  February  23, 1993  and 
should  be  accompanied  by  proof  of 
service  on  Applicants  in  the  form  of  an 
affidavit  or.  for  lawyers,  by  certificate. 
Hearing  requests  should  state  the  nature 
of  the  interest,  the  reason  for  the  request 
and  the  issues  contested.  Persons  may 
request  notification  of  the  date  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC 

ADDRESSES:  Secretary.  Seciuities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549.  The  First 
Transamerica  Applicants,  c/o  James  W. 
Dederer,  Esq.,  First  Transamerica  Life 
Insurance  Company,  575  Fifth  Avenue, 
Twentieth  Floor,  New  York,  NY  10017. 
Dreyfus  Service  Corporation,  200  Park 
Avenue,  New  York,  NY  10166. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  M.  Pickholz,  Attorney,  at  (202) 
272-3046  or  Wendell  M.  Faria,  Deputy 
Chief,  at  (202)  272-2060,  Office  of 
Insurance  Products  (Division  of 
Investment  Management). 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  ■ 
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fee  Crom  the  Commission's  Public 
Reference  Branch. 

Applicants'  KspresentatioBS 

1.  The  Company  is  a  stock  life 
insurance  company  which  was 
incorporated  ^nder  the  laws  of  New 
York  in  1986.  It  is  a  wholly-owned 
subsidiary  of  Transamerica  Occidental 
Life  Insiirance  Company,  which  is  in 
turn  an  indirect  subsidiary  of 
Transamerica  Corporation. 

2.  The  Variable  Account  is  registered 
with  the  Commissi(m  as  a  unit 
investment  trust  under  the  1940  Act 
The  Variable  Account  is  divided  into 
sub-accounts  that  will  invest  in  shares 
of  the  Dreyfus  Life  and  Annuity  Index 
Fxmd.  Inc.  or  one  or  more  of  the 
portfolios  of  the  E>reyfus  Variable 
Investment  Fund.  In  addition,  other 
portfolios  or  funds  managed  or 
distributed  by  Dreyfus  or  an  affihate 
may  be  made  available. 

3.  Dreyfus  will  serve  as  the  distributor 
and  principal  underwriter  of  the  Policy. 

4.  The  Policies  are  flexible  multi- 
funded  deferred  annuity  policies  which 
can  be  purchased  on  a  non-tax  qualified 
basis  or  used  to  fund  rollovers  to 
individual  retirement  annuities 
qualifying  for  favorable  tax  treatment 
under  section  408(b)  of  the  Internal 
Revenue  Code  of  1986.  The  initial 
purchase  payment  for  a  Policy  is  $5,000 
and  additional  payments  of  at  least  $500 
may  be  made  at  any  time  before  the 
annuity  date.  Initially,  payments  may  be 
allocated  to  one  or  more  sub-accounts  of 
the  Variable  Account.  The  Company 
anticifMtes  that,  in  the  future,  payments 
may  be  allocated  to  the  sub-accounts  of 
the  Variable  Accoiint,  one  or  more 
Guarantee  Periods  of  the  Fixed  Account 
(if  and  when  made  available),  or  to  a 
combinaticMi  of  these  investment 
accounts,* 

5.  Subject  to  certain  restrictions, 
Policy  Owners  may  transfer  all  or  part 
of  their  interest  in  a  sub-account  to 
another  sub-account  of  the  Variable 
Account  or  to  the  Fixed  Account  (if  and 
when  available).  During  the 
acciunulation  phase,  a  Policy  Owner 
may  make  up  to  18  transfers  per  Policy 
year,  one  of  which  may  be  to  or  from  the 
Fixed  Account  During  the 
aocumulaticHi  phase  of  the  Policy, 
transfers  in  excess  of  six  per  year  may 
be  subject  to  a  transfer  fee  equal  to  the 
lesser  of  2%  of  the  amount  transferred 
or  $10.  Currently,  no  transfer  fee  is 
deducted.  After  annuity  payments 
begin,  if  a  variable  annuity  is  selected. 
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the  Policy  Owner  may  make  four 
transfcnrs  among  sub-accounts  pw  Policy 
year.  No  transfer  fee  appUes  after  the 
annuity  date. 

6.  The  Policy  offers  a  death  benefit 
Prior  to  the  annmty  date,  the  death 
benefit  proceeds  are  equal  to  the  greater 
of  (a)  the  Policy  value,  or  (b)  the  sum  of 
all  purchase  payments  less  withdrawals 
ana  any  premium  taxes.  No  contingent 
deferred  sales  load  ta  market  value 
adjustment  is  applied  to  amounts 
received  as  a  death  benefit 

7.  During  the  accumulation  phase  and 
upon  surrender  of  the  Policy,  ihe 
Company  will  deduct  an  annual  Policy 
fee  equal  to  the  lesser  of  (a)  2%  of  the 
Policy  value  of  (b)  $30.  The  fee  may  be 
increased  but  is  guaranteed  not  to 
exceed  $60.  After  the  annuity  date  an 
annual  fee  of  $30  will  be  deducted  in 
equal  installments  from  each  aimuity 
payment. 

8.  The  Company  will  also  deduct  a 
daily  administrative  charge  from  the 
assets  of  each  sub-account  of  the 
Variable  Account  ctirrently  at  an 
effective  annual  rate  of  0.15%  of  the 
average  net  assets  of  the  Variable 
Account  This  charge  may  be  increased 
but  will  not  exceed  0.25%. 

9.  The  Com{>any  reserves  the  right  to 
impose  an  annual  fee  not  to  exceed  $25 
for  administrative  expenses  associated 
with  processing  monthly  withdrawals 
pursuant  to  a  systematic  withdrawal 
option  ofliered  under  the  Policy. 

10.  Applicants  represent  that  the 
Company  does  not  anticipate  any  profit 
from  the  charges  described  in 
paragraphs  5-9  above  and  that  the 
Company  will  deduct  the  administrative 
charges  in  reliance  upon  and  in 
compliance  with  Rule  26a-l  under  the 
1940  Act. 

11.  A  contingent  deferred  sales  charge 
of  up  to  6%  of  the  amount  withdrawn 
will  be  imposed  on  certain  partial 
withdrawals  from  or  surrender  of  a 
Policy.  The  percentage  of  the  charge 
varies  according  to  the  number  of  Policy 
years  between  the  Policy  year  in  which 
a  payment  was  credited  to  the  Policy 
and  the  Policy  year  in  which  the 
withdrawal  is  made.  The  charge  is  equal 
to  6%  until  the  second  year  after  receipt 
of  payment  has  been  completed,  5% 
until  4  years  are  completed,  4%  for  the 
next  two  years,  2%  after  6  complete 
years  and  0%  after  7  complete  years. 
The  amount  of  any  withdrawal  will  be 
deemed  to  come  first  from  purchase 
payments  on  a  first  in/first  out  basis 
until  all  purchase  payments  have  been 
withdrawn.  The  Company  guarantees 
that  the  aggregate  contingent  deferred 
sales  charge  will  never  exceed  6%  of  the 
total  purchase  payments.  Beginning  in 
the  second  Policy  year,  up  to  10%  of 


purchase  payments  held  less  than  seven 
years  may  be  withdrawn  without  a 
charge.  Also,  the  contingent  deferred 
sales  charge  wnll  not  be  applied  to  death 
benefits  or  certain  annuities. 

12.  Premium  taxes  relating  to  a 
particular  Policy  will  be  deducted  from 
premiums,  upon  receipt  of  premiums, 
withdrawal,  surrender,  payment  of 
death  benefits,  or  annuitization.  No 
charges  are  cxirrently  made  for  federal, 
state,  or  local  taxes  other  than  premium 
taxes.  However,  the  Company  may 
deduct  such  taxes  from  the  Fixed 
Account  and  the  Variable  Account  in 
thefutive. 

13.  The  Company  will  impose  a  daily 
charge  to  compensate  it  for  bearing 
certain  mortality  and  expense  risks  in 
connectian  with  the  Variable  Account 
and  the  Policies.  The  charge  is  set  at  an 
annual  maximum  rate  of  1.25%  of  the 
net  assets  in  the  Variable  Account.  Of 
that  amoimt.  approximately  0.65%  is 
estimated  to  be  attributable  to  mortality 
risks,  and  approximately  0.60%  is 
estimated  to  be  attributable  to  expense 
risks.  The  Company  currently 
anticipates  a  profit  from  this  charge.  The 
mortality  risk  home  by  the  Company 
arises  frt>m  its  contractual  obligation  to 
make  annuity  payments  (determined  in 
accordance  with  the  annuity  tables  and 
other  provisicms  contained  in  the 
Policy)  regardless  of  how  long  all 
annuitants  or  any  individual  annuitant 
may  live,  llie  Company  also  assumes  a 
risk  in  conitection  with  the  payment  of 
death  benefits.  The  expense  risk 
assumed  by  the  Company  is  the  risk  that 
actual  administrative  costs  will  exceed 
the  amount  recovered  through  the 
various  administrative  charges 
described  above. 

Applicants'  Legal  Analysis  and 
Conditiona 

1.  Applicants  request  exemptions 
from  sections  26(a)(2)(C)  and  27(cK2)  of 
the  1940  Act  to  the  extent  relief  is 
necessary  to  permit  the  deduction  from 
the  Variable  Account  of  the  mortality 
and  expense  risk  charge  under  the 
Policy.  Sections  26(a)(2)(C)  and  27(c)(2). 
as  herein  pertinent,  prc^ibit  a  registered 
unit  investment  trust  and  any  di^positor 
thereof  or  underwriter  therefor  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments  (other  than  sales  load)  are 
deposited  with  a  qualified  bank  as 
trustee  or  custodian  and  held  under 
arrangements  which  prohibit  any 
payment  to  the  depositor  or  principal 
underwriter  except  a  fee,  not  exceeding 
such  reasonable  amounts  as  the 
Commission  may  prescribe,  for 
performing  bookkeeping  and  other 
administrative  services. 
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2.  Applicants  tubmit  that  the 
Company  is  entitled  to  reasonable 
compensation  for  its  assumption  of 
mortality  and  expense  risks  and 
represent  that  the  mortality  and  expense 
risk  charge  under  the  Policy  is 
consistent  with  the  protection  of 
investors  because  it  is  a  reasonable  and 
proper  insurance  charge.  The  Company . 
also  represents  that  the  charge  of  1.25% 
for  mortality  and  expense  risks  is  within 
the  range  of  industry  practice  with 
respect  to  comparable  annuity  products. 
Applicants  state  that  this  representation 
is  Dased  upon  the  Company  s  analysis  of 
publicly  available  information  about 
similar  industry  products,  taking  into 
consideration  such  factors  as  current 
charge  levels,  the  existence  of  charge 
level  guarantees,  death  benefit 
guarantees,  guaranteed  annuity  rates 
and  other  Policy  options.  The  Company 
will  maintain  at  its  administrative 
offices,  available  to  the  Commission,  a 
memorandum  setting  forth  in  detail  the 
products  analyzed  in  the  course  of,  and 
the  methodology  and  results  of  its 
comparative  survey. 

3.  AppUcants  acknowledge  that  the 
proceeds  from  the  contingmt  deferred 
sales  load  may  be  insuffident  to  cover 
all  costs  relating  to  the  distribution  of 
the  Policy.  Applicants  also  acknowledge 
that  if  a  profit  is  realized  from  the 
mortality  and  expense  risk  charge,  all  or 
a  portion  of  such  profit  may  be  viewed 
as  being  offset  by  distribution  expenses 
not  rein^ursed  by  the  contingent 
deferred  sales  charge.  The  Company  has 
concluded  that  there  is  a  reasonable 
likelihood  that  the  proposed 
distribution  financing  arrangements  will 
benefit  the  Variable  Account  and  the 
Policy  Owners.  The  basis  for  stjch 
conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  the  Company  at  its  administrative 
offices  and  will  be  available  to  the 
Commission. 

4.  The  Company  represents  that  the 
Variable  Account  %vili  invest  only  in 
underlying  management  investment 
companies  which  undertake,  in  the 
event  such  company  adopts  any  plan 
under  Rule  12b-l  under  the  1940  Act  to 
finance  distribution  expenses,  to  have  a 
board  of  directors  (or  trustees),  a 
majority  of  whom  are  not  interested 
persons  of  the  company,  formulate  and 
approve  any  such  plan  under  Rule  12b- 
1. 

Conclusion 

Applicants  assert  that  fm  the  reasons 
and  upon  the  facts  set  forth  above,  the 
requested  exemptions  from  sections 
26(a)(2)(C)  and  27(cM2)  of  the  1940  Act 
to  deduct  the  mortality  and  expense  risk 
charge  under  the  Policy  meet  Im 


standards  in  section  6(c)  of  the  1940 
Act.  In  this  regard.  Applicants  assert 
that  the  exemptions  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  Uw  policies  and  purposes 
of  the  1940  Act 

For  the  Conunission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegatedauthority. 

Margarel  H.  McFariand. 

Deputy  Secretary. 

(FR  Doc  93-2772  Filed  2-4-93;  8:45  am) 

MUMa  COOK  SOIfr-St-M 


SMALL  BUSINESS  ADMINISTRATION 
(Declaration  of  Disaster  Lean  Area  nS2Zl 

Arixona  and  Contiguoua  CountiM  In 
Utah,  Colorado  and  New  Mexico; 
Declaration  of  Diaaalef  Loan  Area 

As  a  result  of  the  President's  major 
disaster  declaration  on  January  19, 1993, 
and  an  amendment  thereto  on  January 
26, 1  find  that  the  Counties  of  Apache, 
Cochise,  Coconino,  Gila,  Graham, 
Greenlee,  Maricopa.  Navajo,  Pima, 
Pinal,  Santa  Chiz,  and  Yavapai  in  the 
State  of  Arizona  constitute  a  disaster 
area  as  a  result  of  damages  caused  by 
flooding  beginning  January  S,  1993  and 
continuing.  Applications  for  loans  for 
physical  damage  may  be  filed  until  the 
close  of  business  on  March  22, 1993, 
and  for  loans  for  economic  injury  imtil 
the  close  of  business  on  October  19, 
1993.  at  the  address  listed  below:  U.S. 
Small  Business  Administration,  Disaster 
■Area  4  Office,  P.O.  Box  13795, 
Sacramento,  CA  95853-4795,  or  other 
locally  announced  locations.  In 
addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
LaPaz,  Mohave,  and  Yuma  in  Arizona; 
Kane  and  San  Juan  Counties  in  Utah; 
Montezuma  County  in  Colorado;  and 
Catron,  Qbola.  Grant,  Hidalgo, 
McKinley,  and  San  Juan  Counties  in 
New  Mexico  may  be  filed  until  the 
specified  date  at  the  above  location. 

The  interest  rates  are: 


For  physical  damage: 

Honwowners  with  credit  avail- 
able elsewiwre  ~ .... 8.000 

Homeownen  without  credit 
available  elsewhere 4.000 

Businesses  with  credit  available 
elsflwhera  _....« ....,«,.....,        8J)00 

Businesses  and  non-profit  orga- 
nizations without  credit  avail- 
able elsewhere „ „.        4.000 

Others  (including  non-profit  or- 
ganizations) with  credit  avail- 
able elsewhere  ..» 7.825 


For  economic  injury: 
Businesses    and    small    agricul- 
tural    cooperativfls     without 
credit  available  elsewitere 


*jaao 


The  number  assigned  to  this  disaster 
for  physical  damage  is  262306  and  for 
economic  injury  the  numbers  are 
783400  for  Arizona;  783500  lor  Utah; 
783600  for  Colorado;  and  783700  for 
New  Mexico. 

(CaUlog  of  Federal  Oanaastic  Assistano* 
Program  Nos.  S9002  and  59008). 

Dated:  January  28, 1993. 
Benard  KnUk. 

Assistant  Administrator  for  Dieaster 
Assistance. 

(FR  Doc  93-2793  Piled  2-4-93;  8:45  am] 
■UMQCOOKi 


IDaeiaralkMi  of 


LeenAieelSSaq 


Plortda,  Amendment  #3;  Declaration  of 
Dieaaler  Loan  Area 

The  above-numbered  Declaratloo  is 
hereby  amended  in  accordance  with  an 
amendment  dated  January  15, 1993,  to 
the  President's  major  disaster 
declaration  of  August  24,  to  extend  the 
deadline  for  filing  appUcations  for 
physical  damage.  The  new  deadline  is 
February  19,  1993. 

The  termination  date  for  filing 
applications  for  economic  injury 
remains  the  close  of  business  on  May 
24. 1993. 

(Catalog  of  Faderal  Domestic  Assistance 
Program  rOos.  59002  and  59008). 

Dated:  January  25. 1993. 
Bernard  Kulik, 

Assistant  Administrator  for  Disaster 
Assistance. 

iFR  Doc  93-2794  PUod  2-4-93;  8.-45  am| 


[Declaration  o(  Dteeelar  Loan  Area  f28M) 

Hawaii,  Amendment  «3;  DedaraHon  of 
Diaaster  Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with  an 
amendment  dated  January  19, 1993,  to 
the  President's  major  disaster 
declaration  of  September  12, 1992,  to 
extend  the  deadline  for  filing 
applications  for  physical  damage  to 
February  13,  1993.  All  other  information 
remains  the  same,  i.e.,  the  termination 
date  for  filing  applications  for  economic 
injury  is  June  14, 1993. 

(Catalog  of  Federal  Dooiestic  Assistance 
Program  Nos.  59002  and  59008). 
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Datvd:  January  25, 1993. 
Bunard  Knlik. 

Assistant  Administrator  for  Disaster 
Assistance. 

|FR  Doc.  93-2795  Filed  2-4-93;  8:45  ami 
MLUNQ  COM  Maf-ai-iii 


[Dw:taralion  of  D(M«tMr  Lem  ATM  «26241 

Massachueetts  (And  Contlguoua 
Countiea  in  New  Hampshire); 
Declaration  of  DIaaater  Loan  Aree 

Essex  County  and  the  contiguous 
counties  of  Middlesex  and  Suffolk  in 
the  State  of  Massachusetts  and 
Hillsborough  and  Rockingham  Counties 
in  the  State  of  New  Hampshire 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  a  winter  storm  and 
coastal  flooding  which  occurred 
December  10-13. 1992.  Applications  for 
loans  for  physical  damage  may  be  filed 
until  the  close  of  business  on  March  29. 
1993  and  for  economic  injury  imtil  the 
close  of  business  on  October  26, 1993  at 
the  U.S.  Small  Business  Administration. 
Disaster  Area  1  Office,  360  Rainbow 
Blvd.,  South,  3rd  Fl..  Niagara  Falls,  NY 
14303.  or  other  locally  announced 
locations. 


The  interest  rates  are: 


PBfCcnt 


For  Physical  Damage: 

Homeowners  vfith  credit  avail- 
able elsewhere 8.000 

Homeowners  without  credit 
available  elsewhere 4.000 

Businesses  with  credit  available 
elsewhere 8.000 

Businesses  and  non-profit  org?- 
nizations  without  credit  avail- 
able elsewhere 4.000 

Others  (including  non-profit  or- 
ganizations) with  credit  avail- 
able elsewhere 7.625 

For  Economic  Injury: 

Businesses  and  small  agricul- 
tural cooperatives  without 
credit  available  elsewhere  4.000 

The  numbers  assigned  to  this  disaster 
for  physical  damage  are  262411  for 
Massachusetts  and  262511  for  New 
Hampshire.  For  economic  injury  the 
numbers  are  783800  for  Massachusetts 
and  783900  for  New  Hampshire. 

(Catalog  of  Federal  Dcunestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated  January  26. 1993. 
DaytoB  |.  WaddM. 
Acting  Administrator. 
(FR  Doc  93-2796  Filed  2-4-93;  8:45  am] 
iamn  oooc 


[Decienrtien  of  Dtsaetar  Loan  Aroa  t»i9\ 

New  Jeraey,  Amendment  «1 ; 
Declaration  of  Disaster  Lo»n  Area 

The  above-numbered  Declaration  is 
hereby  amended  in  accordance  with 
amendments  dated  December  23, 1992 
and  January  13. 1993  to  the  President's 
major  disaster  declaration  of  December 
18.  to  include  Salenf  Coimty  as  a 
disaster  area  as  a  result  of  damages 
caused  by  a  severe  coastal  storm, 
unusual  high  tides,  heavy  rain  and 
riverine  flooding,  and  to  establish  the 
incident  period  for  this  disaster  as 
begiiuiing  on  December  10, 1992  and 
continuing  through  December  17, 1992. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  county  of  New 
Castle,  Delaware  may  be  filed  until  the 
speciffed  date  at  the  aforementioned 
location. 

The  economic  injury  numbers  are 
782100  for  New  Jersey  and  783300  for 
Delaware. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
February  16, 1993  and  September  20, 
1993  for  economic  injury. 

(Catalog  of  Federal  Domestic  Assistance 
.  Program  Nos.  59002  and  59008). 
Dated:  January  25. 1993. 
Bernard  Kulik, 

Assistance  Administrator  for  Disaster 
Assistance. 
|FR  Doc.  93-2797  Filed  2-4-93;  8:45  am] 

WUJNQ  COOC  MnS-OT-M 


Southeast  SBIC.  Inc.  (License  No.  04/ 
04-0256);  Surrender  of  License 

Notice  is  hereby  given  that  Southeast 
SBIC,  Inc.,  One  Southeast  Financial 
Center.  Miami.  Florida  33131  has 
surrendered  its  License  to  operate  as  a 
small  business  investment  company 
under  the  Small  Business  Investment 
Act  of  1958.  as  amended  (Act). 
Southeast  SBIC,  Inc.,  was  licensed  by 
the  Small  Business  Administration  on 
May  2. 1991. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  Regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on  January 
8. 1993.  and  accordingly,  all  rights, 
privileges,  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Na  59.011.  Small  Business 
Investment  Companies) 


Dated:  January  29, 1993. 
Wayne  S.  Foren, 

Associate  Administrator  for  Investment. 
[FR  Doc.  93-2697  Filed  2-4-93;  8:45  am) 
MLUNO  COOC  M2S-01-M 

Westamco  Investment  Co.;  Notice  of 
License  surrender 

ILlcWM*  No.  09^4-0024] 

Notice  is  hereby  given  that  Westamco 
Investment  Company,  8929  Wilshire 
Boulevard,  suite  400.  Beverly  Hills. 
Cahfomia  90211.  has  surrendered  its 
license  to  operate  as  a  small  business 
investment  company  under  section 
301(c)  of  the  Small  Business  Investment 
Act  of  1958,  as  amended,  (the  Act). 
Westamco  Investment  Company  was 
licensed  by  the  Small  Business 
Administration  on  July  24, 1961. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on 
December  29, 1992  and  accordingly,  all 
rights,  privileges  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies). 

Dated:  January  22, 1993. 
Wayne  S.  Fonn. 

Associate  Administrator  for  Investment. 
(FR  Doc  93-2798  Filed  2-4-93;  8:45  am) 
BILUNQ  cooc  n2t-ot-« 


Albuquerque  District  Advisory 
Council;  Public  Meeting 

The  U.S.  Small  Business 
Administration  Albuquerque  District 
Advisory  Council  will  hold  a  public 
meeting  at  9:30  a.m.  on  Monday,  April 
19, 1993  at  the  U.S.  Small  Business 
Administration,  625  Silver,  SW.,  suite 
320,  Albuquerque,  New  Mexico,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Mr.  Tom  Dowell.  District  Director.  U.S. 
Small  Business  Administration.  625 
Silver.  SW..  suite  320.  Albuquerque, 
New  Mexico  87102.  (505)  766-1870. 

Dated:  January  25. 1993. 
Dorothy  A.  OveraL 

Acting  Assistant  Administrator.  Office  of 
Advisory  Councils. 

IFR  Doc  93-2799  Filed  2-4-93;  8:45  ami 
MUMO  COM  «af-M-ll 


Columbia  Olstricl  AdviMiy  Council: 
Public  Mooting 

The  U.S.  SmaU  BudnoM 
Administration  ColumUa  District 
Advisory  Council  will  bold  a  public 
meeting  at  10  ajn.  cm  Thursday, 
Febniary  18. 1903  in  the  Daniel 
Management  Center  of  the  University  of 
South  Carolina,  room  857, 1701  College 
Street,  Coliunbia,  South  Carolina,  to 
discuss  siich  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
otheiBoresent 

For  further  information,  write  or  call 
Mr.  Elliot  O.  Cooper,  District  Director, 
U.S.  Small  Business  Administration, 
P.O.  Box  2786.  ColombU.  South 
Carolina  29202,  (803)  765-5339. 

Dated:  February  2. 1993. 
DoroUiy  A.  Ovaral. 

Acting  Assistant  Administrator,  Ofpc9  of 
Advisory  Councils. 

[PR  Doc  93-2800  Filed  2-4-93;  8:45  am] 
BILiMa  COOK  «as-*Mi 


Conoord  Dislrlci  Advtoory  Council; 
PubHcllMUng 

The  U.S.  Small  Business 
Administration  Concord  District 
Advisory  Council  will  hold  a  public 
meeting  at  10  a.m.  on  Tuesday,  February 
16, 1993  in  the  Stewart  Nelson  Plaza 
building,  Suite  202. 143  N.  Main  Street, 
Concord.  New  Hampshire,  to  discuss 
such  matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Mr.  William  K.  Phillips,  District 
Director,  U.S.  Small  Business 
Administration.  P.O.  Box  1257.  Stewart 
Nelson  Plaza,  143  N.  Main  Street, 
Concord,  New  Hampshire  03302-1257, 
(603)  225-1400. 

Dated:  January  25, 1993. 
Dorotky  A.  Ovaral. 

Acting  Assistant  Administrator,  Office  of 
Advisory  Councils. 

(FR  Doc  93-2801  Filed  2~«-93: 8:45  am) 
BHJJNO  COM  M2S-at-M 

Des  MoinM  District  Advtoory  Counci: 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Des  Moines  District 
Advisory  Council  will  hold  a  public 
meeting  from  10  a.m.  to  2  p.m.  on 
Wednesday.  February  24, 1993,  at  the 
Institute  for  PhysicalResearch  and 
Technology,  located  on  the  Iowa  State 
University  campus  in  Ames,  Iowa,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 


Small  Business  Administration,  or 
others  present. 

For  further  information,  vrrite  or  call 
Mr.  Conrad  E.  Lawlor.  District  Director, 
U.S.  Small  Business  Administration, 
room  749  Federal  Building.  210  Wahiut 
Street,  Des  Monies.  Iowa  50309.  (515) 
284-4567. 

Dated:  January  27, 1993. 

Dorothy  A.  Ovaral, 

Acting  Assistant  Administrator,  Office  of 
Advisory  Councils. 

[FR  Doc  93-2802  Piled  2-4^93;  8:45  am] 


Dalad:  January  25. 1893. 
Dorodiy  A.  Ovaral, 

Acting  Assistant  Administrator,  Office  df 

Advisory  Councils. 

[FR  Doc  93-2804  FUed  3-4-93;  8:45  ami 


Helena  Dtotrict  Advisory  Councfl; 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Helena  District 
Advisory  Council  will  hold  a  public 
meeting  at  11  a.m.  on  Thursday. 
February  25. 1993  and  adjourn  at  noon 
February  26th  at  the  Montana  Club.  24 
West  6th  Avenue.  Helena.  Montana,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administratis,  or 
others  present. 

For  further  information,  write  or  call 
jo  Alice  Mospan,  District  Director,  U.S. 
SmaU  Business  Administration,  301 
South  Park,  Drawer  10054.  Helena. 
Montana  59626-0054,  (406)  449-5381. 

Dated:  January  25, 1993. 

Dorothy  A.  Ovaral. 

Acting  Assistant  Administrator,  Office  of 
Advisory  Councils. 

(FR  Doc.  93-2803  Piled  2-4-93;  8:45  am) 

BIUMQ  CODC  MBS-et-M 

LovMf  Rio  Grande  Valley  District 
Advisory  Council;  Public  Meting 

The  U.S.  Small  Business 
Administration  Lower  Rio  Ckande 
Valley  District  Advisory  Council  will 
hold  a  public  meeting  at  2  p.m.  on 
Thursday.  February  25, 1993  at  the 
University  of  Texa»— Pan  American 
Library  Regency  Room,  1201  West 
University  Drive.  Edinburg.  Texas,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Mr.  Miguel  A.  Cavazos,  Jr.,  District 
Director,  U.S.  Small  Business 
Administration,  222  E.  Van  Buren 
Street,  Suite  500,  Harlingen,  Texas 
78550,  (210)  427-8625. 


.DEPARTMENT  OF  STATE 

Study  Group  9  o>  the  U^OrganUation 
International  Radto  ConsuKatlv* 
Committee  (CCIR);  Meeting 

The  Departmant  of  State  cnnounoaa 
that  Study  Group  9  of  the  U.S. 
Organization  for  the  International  Radio 
Consultative  Committee  (OCIR^will 
hold  an  open  meeting  February  23, 
1993,  at  the  Federal  Communication 
Commission,  1919  M  Street,  NW., 
Washington,  DC  in  room  315 
commencing  at  10  8.m. 

Study  Group  9  deals  with  matters 
relating  primarily  to  the  study  of  radio 
relay  systems.  The  purpose  of  the 
meetioB  is  to  discuss  and  establish  the 
basis  ofpreparations  for  a  number  of 
current  and  in-process  actions  affecting 
the  intarosts  of  Study  Ooup  9.  These 
include,  studies  of  sharing  issues 
between  the  fixed  service  and  new 
WARC  92  allocated  satellite  service*, 
preparatory  activities  for  the  first 
Radiocommtmication  Assembly  to  be 
convened  in  Novembor  1993.  and 
planning  for  normal  Study  Group  9 
Working  Party  activities. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussions  subject  to  instructions  of  ae 
Chairman.  Requests  for  further 
information  should  be  directed  to  Mr. 
Alex  Latker.  International  Conference 
Staff,  Common  Carrier  Bureau.  Federal 
Communication  Commission, 
Washington,  DC  20554,  phone  (202) 
632-3214. 

Dated:  Pebruaiy  1, 1993. 
Warm  G.  Bickank. 
Chairman,  U.S.  COH  Nationai  Committee. 
[FR  Doc  93-2890  Filed  2-4-83;  8:45  am) 
BiuMS  cooc  4na.«»-u 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[CGD93-O04] 

National  Offshore  Safety  Advieory 
Committee;  Request  for  Appiicatlona 
for  Membership 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Request  for  applications. 

SUMMARY:  The  U.S.  Coast  Guaid  is 
seeking  applicants  for  appointment  to 
membership  on  the  National  Offshore 
Safety  Advisory  Committee  (NOSAQ. 
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This  Committee  advises  the  Secretary  of 
Transportation  on  safety  and 
rulemaking  matters  related  to  the 
oHshore  mineral  and  energy  industries. 
The  Committee  consists  of  14  regular 
members  who  have  particular  expertise, 
knowledge  and  experience  regarding  the 
transportation  and  other  technology, 
equipment,  and  techniques  that  are 
used,  or  are  being  developed  for  use.  in 
the  exploration  or  recovery  of  offshore 
mineral  resources.  The  Committee 
charter  requires  membership  to  be 
distributed  among  particular  segments 
of  the  offshore  industry,  including 
representation  from  the  general  public 
and  environmental  interests.  Five  (5) 
members  will  be  appointed  for  terms 
commencing  in  January  1994.  one 
representing  each  of  the  following: 

— Offshore  Operations; 

— Diving  services  related  to  offshore 

construction,  inspection  and 

maintenance; 
— Pipelaying  services  related  to  offshore 

construction; 
— Geophysical  services  related  to 

offshore  exploration  and  construction; 

and 
—The  General  Public. 

To  achieve  the  balance  of  membership 
required  by  the  Federal  Advisory 
Committee  Act,  the  Coast  Guard  is 
especially  interested  in  receiving 
applications  from  minorities  and 
women.  The  Committee  will  meet  at 
least  once  a  year  in  Washington,  DC  or 
another  location  selected  by  the  Coast 
Guard.  Membera  of  the  Committee  serve 
without  compensation  (neither  travel 
nor  per  diem)  from  the  Federal 
Government. 

DATES:  Applications  should  be  received 
no  later  than  31  May  1993.  Application 
forms  may  be  obtained  by  contacting  the 
Executive  Director  at  the  address  below. 

A00RE88E8:  Persons  interested  in 
applying  should  write  to  Commandant 
(C-MVl-4).  room  1405.  U.S.  Coast 
Guard  Headquarters.  2100  Second  St., 
S\V..  Washington,  DC  20593-0001. 

FOR  FURTHER  MFORMATION  CONTACT: 
CDR  M.  M.  Ashdown,  Executive 
Director,  National  Offshore  Safety 
Advisory  Committee  (NOSAC),  room 
1405.  U.S.  Coast  Guard  Headquarters, 
2100  Second  St.,  SW.,  Wa.shington,  DC 
20593-0001.  (202)  267-2307. 

Dated:  January  28. 1993. 
R.C  North. 

Captain.  U.S.  Coast  Guard,  Acting  Chief. 
Office  of  Marine  Safety,  Security  and 
Environmental  Protection. 
fFR  Doc.  93-2805  Filed  2-4-93;  8:45  am) 
8ILUN0  COM  4tl*-U-ll 


[CGD  90-071] 


RIN211S-AD61 


Tank  Leval  or  Praaaur*  Mortitoring 
Devicea;  Technical  Feaaibiiity  Study 

agency:  Coast  Guard,  DOT. 
ACnON:  Notice  of  availability. 

summary:  a  technical  feasibility  study 
for  Tank  Level  or  Pressure  Monitoring 
Devices  is  available  to  tlie  public.  The 
Coast  Guard  Office  of  Marine  Safety, 
Security,  and  Environmental  Protection 
(G-M)  commissioned  this  study  to 
gather  technical  documentation  and 
analysis  for  rulemaking  on  this  subject. 
ADDRESSES:  Copies  of  the  study,  entitled 
Tank  Level  Detection  Devices  For  The 
Carriage  Of  Oil.  are  available  for 
inspection  at  U.S.  Coast  Guard 
Headquarters,  room  3406,  2100  Second 
Street  SW..  Washington,  DC  20593- 
0001.  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (202) 
267-1477.  Copies  of  the  study  may  be 
requested  by  telephone  (202)  267-6740 
or  by  facsimile  (202)  267-4624.  Please 
include  the  title  of  this  study. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Michael  B.  Karr,  Project  Manager. 
G-MS-1.  (202)  267-6756.  Oil  PoUuUon 
Act  of  1990  (OPA  90)  Staff.  U.S.  Coast 
Guard  Headquarters.  2100  Second 
Street.  SW..  Washington.  DC  20593- 
0001. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Discussion 

Section  4110  of  OPA  90  requires  the 
Secretary  of  Transportation  to  establish, 
by  regulation,  minimum  standards  for 
the  monitoring  of  cargo  tank  levels  on 
oil  tankships  and  tank  barges  to  prevent 
or  detect  leakage.  An  advance  notice  of 
proposed  rulemaking  (ANPRM)  on  Tank 
Level  or  Pressure  Monitoring  Devices, 
published  May  7. 1991.  solicited 
comments  on  how  best  to  implement 
OPA  90  requirements  for  tank  level  or 
pressure  monitoring  devices  (56  FR 
21116).  As  discussed  in  the  ANPRM, 
preliminary  research  indicates  that 
existing  level  detectors  are  not 
sufficiently  sensitive  to  detect  leakage 
before  a  large  discharge  occurs.  That 
assumption  was  verified  by 
internationally  recognized  experts  in  the 
field  of  marine  environmental 
protection  and  marine  vessel  design. 
Therefore,  the  Coast  Guard 
commissioned  a  study  to  determine  the 
availability  of  existing  devices  which 
could  indicate  small  rates  of  leakage 
from  a  vessel's  tanks  or  which  could  be 
modified  to  indicate  small  leakage  rates. 


Summary  of  the  Study 

The  study  identifies  and  describes 
types  of  liquid  level  detection  devices 
now  in  use  or  available.  It  defines  the 
operating  environment,  including 
various  uncertainty  factors  inherent  in 
that  environment  and  limitations  for 
each  liquid  level  sensing  system.  The 
study  evaluates  the  performance  of  the 
identified  sensora,  including  potential 
false  leak  indications  in  a  non-ruptured 
tank.  It  further  develops  hull  failure  and 
leak  scenarios  and  evaluates  the 
performance  of  the  identified  systems 
for  given  leak  scenarios.  The  study  also 
suggests  an  approach  to  developing  a 
type  approval  standard. 

The  study  found  that  a  wide  variety 
of  liquid  level  sensing  systems  exists  for 
both  marine  and  shoreside  applications. 
In  addition,  the  study  noted  the  severity 
of  the  operating  environment  in  marine 
oil  cargo  tanks  including  factors  of 
measurement  uncertainty.  While  cargo 
stratification  and  deformation  of  tank 
boundaries  degrade  performance  of 
liquid  level  sensing  systems,  the  impact 
of  other  noise  sources,  such  as  ship 
motion,  hull  deformation,  and  dynamic 
loading  stresses  will  vary  depending  on 
the  type  of  sensor.  The  study  indicated 
the  large  variation  in  the  liquid  level 
caused  by  sloshing  in  cargo  tanks  also 
makes  measuring  cargo  levels  difficult. 

The  study  evaluated  performance  of 
sensors  under  both  ideal  conditions  and 
those  simulating  environmental  noise, 
excluding  cargo  sloshing.  Although 
environmental  noise  may  substantially 
degrade  performance  bom  that  claimed 
by  manufacturers  and  result  in 
inaccurate  indications,  the  study 
determined  that  attainable  accuracy  is 
expected  to  be  within  1.0-2.0%  of  the 
actual  level,  varying  with  the  system 
used  and  the  noise  effects  on  the  cargo 
level  indication  or  indicator.  The  study 
defined  attainable  accuracy  as  the  limit 
of  cargo  level  change  outside  of  which 
the  crew  could  be  confident  that  the 
indicator  signals  the  existence  of  a  leak. 
An  alert  operator  would  respond  (to  a 
suspected  leak)  only  when  ihe  sensor 
exceeds  the  appropriate  level  of 
attainable  accuracy  determined 
appropriate  by  crew  experience. 

The  Coast  Guard  will  use  this  study 
in  development  of  a  notice  of  proposed 
rulemaking  on  this  subject. 

Dated:  January  28. 1903. 
R.C  North. 

Captain,  U.S.  Coast  Guard,  Acting  Chief, 
Office  of  Marine  Safety.  Security  and 
Environmental  Protection. 
|FR  Doc.  93-2807  Filed  2-4-93;  8:45  ami 
BtUJNQ  COOf  49ie-14-M 
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[CGO  §2-077] 

NorthwMt  Pacific  Loran-C  Transfer/ 
Cloeure 

AGENCY:  Coast  Guard.  DOT. 
ACTIO*!:  Notice  of  intent. 

SUMMARY:  The  Coast  Guard  intends  to 
transfn'  operation  and  control  of  the 
Northwest  Pacific  Loran-C  Chain  to  the 
Govwnment  of  japan  by  October  1. 1993 
with  the  exception  of  the  Loran-C 
station  located  at  Barrigada,  Guam,, 
which  will  cease  operation.  This 
transfer  date  is  15  months  prior  to  the 
termination  date  identified  in  the  1990 
Federal  Radionavigation  Flan.  By 
implementing.  This  accelerated  transfer, 
the  Coast  Guard  will  realize  an  annual 
savings  of  10  million  dollars. 
TOR  RiRTHEFt  WFORHATKM  CONTACT: 
Commander  Douglas  S.  Taggart,  Chief, 
Radio  Aids  Management  Branch  (G- 
NRN-1),  room  1413,  U.S.  Coast  Guard 
Headquarters,  2100  2nd  Street,  SW., 
Washington,  DC  20593-0001,  phone 
(202) 267-0990. 

SUFPUMENTARY  WFORUATIOM:  The 
Northwest  Pacific  Loran-C  Chain  (Group 
Repetition  Interval  9970),  which  was 
commissioned  in  1963  in  response  to  a 
Department  of  Defense  requirement  for 
a  precise  navigation  system  in  the  Far 
East,  consists  of  Loran  Stations 
Hokkaido  (Japan).  Gesashi  (japan). 
Marcus  Island  (Japan),  Iwo  jima  (Japan), 
Barrigada  (Guam),  and  Loran  Monitor 
Station  Yokota  Qapan).  The  Department 


of  Defense  requirement  for  Loran-C  will 
end  December  31, 1994.  The 
Department  of  Defense  has  approved  an 
agreement  between  U.S  Forces  japan 
and  the  Government  of  japan  allowring 
the  U.S  Coast  Guard  to  transfer 
operation  of  the  Northwest  Pacific 
Loran-C  Chain  to  the  Government  of 
Japan  by  October  1, 1993  with  the 
exception  of  the  Loran-C  station  located 
at  Barrigada,  Guam,  which  will  cease 
operation  at  2400Z,  June  30. 1993.  The 
Government  of  japan  intends  to 
continue  operation  of  the  remainder  of 
the  chain  in  support  of  its  national 
users. 

Loran-C  system  service  for  the 
continental  U.S.  and  Alaska  is  expected 
to  remain  in  operation  through  the  year 
2015  and  will  not  be  affected  by  this 
action. 

Dated:  January  2g,  1993. 
W.|.  Ecker, 

BearAdminU,  U.S.  Coast  Guard,  Oiief.  Office 
of  Navigation  Safety  and  Wotenvoy  Services. 
tFR  Doc.  93-2806  Filed  2-«-93;  8:45  am) 

BiLUN6  COOe  4»1»-M-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Infonnatlon  CoHection 
Requirements  Submitted  to  OMB  for 
Review    ~ 

February  1,1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 


OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Qear&nce 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue.  NW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0035 

Form  Number:  IRS  Forms  943.  &43-PR, 
943-A,  and  943A-PR 

Type  of  Review:  Revision 

Title:  Employer's  Annual  Tax  Return  for 
Agricultural  Employees 

Description:  Agricultural  employers 
must  prepare  and  file  Form  943 
(Puerto  Rico  only)  to  report  and  pay 
FICA  taxes  and  |943  only)  income  tax 
voluntarily  withheld.  Agricuhural 
employers  may  attach  Form  943A  and 
943A-PR  to  Form  943  and  943-PR  to 
show  their  tax  liabilities  for 
semiweekly  periods.  The  information 
is  used  to  verify  that  the  correct  tax 
has  been  paid. 

Respondents:  Farms,  Businesses  or 
other  for-profit 

Estimated  Number  of  Respondents/ 
Recordkeepers:  392,443 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Foim 


943  

943  Ma»Oui „„... 

943  OvM  ttw  Counter 

943  Vovcher 

943A  .__ 

943A-Pn  

943-PH  „ „ 


Recordkeeping 


9  hrt..  20  mtn 
9  hrs.,  5  min  .. 
9  hfB..  34  mIn 

14  mm  .._ 

9  hrt.,  20  min 
9  his..  20  mln 
Shrs.,  Smin  .. 


Learning  atnut 

tfie  law  Of  the 

lofm 


22f»*>  .. 
22  min  .. 
22mln  .. 

22  min  .. 


Prepaiingihe 


IN.  28 
1ta..28 
Ihr..  28 

9  min  ... 
9  mln  .... 
27  mm  . 


Copytng,  es- 
tembung.  end 


eemtngihe 
umloihe 


IRS 


temm. 
lemia 
16  mn. 


16  mm. 


Frequency  of  Response:  Annually 
Estimated  Total  Reporting/ 

Recordkeeping  Burden:  4,416,022 

hours 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Interna)  Revenue  Service. 
Room  5571, 1111  Constitution 
Avenue.  NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget.  Room  3001.  New  Executive 


Office  Building,  Washington,  DC 

20503. 
Lois  K.  HoUand, 

Departmental  Reports  Management  Offxer. 
IFH  Doc  93-2742  Filed  2-4-93;  8:45  am) 
BIUINO  COOC  4«M~et-ll 


Public  Infonnatlon  Collection 
Requirements  Submitted  to  OMB  for 
Review 

February  1, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 


OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue.  NW., 
Washington,  DC  20220. 

U.S.  Savings  Bonds  Division 

OMB  Number:  1535-0001 
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Form  Number  SB-60  and  SB~60A 

Type  ofHeview:  Extension 

Titie:  Payroll  Savings  Report 

Description:  The  total  number  of  payroll 
savers  is  determined  from  Reports 
SB-60  and  SB-60A  completed  by 
companies  that  offar  the  sale  of 
Savings  Bonds  through  payroll 
savings  plans.  Total  number  of  savers 
is  used  in  budget  formulation  and 
measures  of  program  effiectiveness. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  (^  Respondents: 
12.955 

Estimated  Burden  Hours  Per 
Respondent:  41  minutes 

Frequency  of  Response:  Semi-annually 

Estimated  Total  Reporting  Burden: 
17.871  hours 

Qearance  Officer:  Richard  J.  Schneebeli. 
(202)  377-7704,  U.S.  Savings  Bonds 
Division,  Room  8035.  800  K  Street. 
N\V.,  Washington.  DC  20226. 

OMB  i?evieMner:  Milo  Sunderhauf.  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001.  New  Executive 
Office  Building,  Washington.  DC 
20503. 

Lois  K.  HoUand, 

Departmental  Reports  hdanagement  Officer. 

(FR  Doc  93-2743  Filed  2-4-93;  8:45  am) 

aaojNG  cooc  4as»-«i-M 


Public  Information  Collection 
Requirainants  Submitted  to  OMB  for 
Review 

February  1, 1993. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collectioD  requirement(s}  tp 


OMB  for  lefview  and  dearancs  under  the 
Paperwork  Reduction  Act  oi  1960, 
PuMic  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
informatioo  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  room  3171  Treasury  Annex. 
1500  Pennsylvania  Avenue,  NW., 
Washington.  DC  20220. 

Bweaa  of  Akdiol,  Tobacco  and 
fireama 

OMB  Number.  1512-0178 

Fonn  Number  ATF  F  4483  (5300.5) 

Type  of  Review:  Extension 

Title:  Report  of  Firearms  Transactions 

Description:  This  form  is  used  to 
evaluate  Firearms  transactions  by 
licensees  when  the  Regional  Director 
(Compliance)  determines  the  need  to 
do  so.  It  Is  prepared  from  existing 
records  and  submitted  to  the  official. 

Respondents:  Businesses  or  other  for- 
proHt,  Small  business  or  other 
organizations 

Estimated  Number  of  Respondents:  250 

Estimated  Burden  Hours  ?» 
Respondent:  1  hour 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Burden:  250 
hours 

OMB  Number  1512-0369 

Form  Number  ATF  REC  5300/1 

Type  of  Review:  Extension 

Title:  Licensed  Firearms  Manufacturers 
Records  of  Production.  Disposition 
and  Supporting  Data 

Description:  Firearms  manufacturers 
record  in  a  permanent  record  all 


firearms  manufactured  and  record 
their  disposition.  These  records  are 
vital  to  BupiHxrt  ATF  mission  to 
inquire  into  the  disposition  of  any 
firearm  in  the  course  of  a  criminal 
investigation., 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Recordkeepers: 
1.380 

Estimated  Burden  Hours  Pa- 
Recordkeeper  52  hours.  12  minutes 

Frequency  of  Response:  Other 
Estimated  Total  Recordkeeping  Burden: 
72.023  hours 

Qearance  Officer  Robert  N.  Hogarth. 
(202)  927-8930,  Bureau  of  Alctrfiol, 
Tobacco  and  Firearms,  room  3200, 
650  Massachusetts  Avmue.  NW^ 
Washington.  DC  20226. 

OMB  Reviewer  Milo  Sundeibauf.  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Loia  K.  Holland. 

Departmental  Reports  Maaagemeat  Officer. 

IFR  Doc.  93-2745  Filed  2-4-©3;  8:45  am] 
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Sunshine  Act  Meetings 


Federal  Rcgisiar 

Vol.  58.  No.  23 

Friday.  February  5.  1993 


This  Sttctkxi  of  th«  FEDERAL  REGISTER 

contains  notices  ot  meetings  pubtished  under 
the  "Government  In  the  Sunshine  Acf'  (Pub. 
L.  94-409)  5  U.S.C.  552b{e)(3). 


FEDERAL  MARTTME  COMMISSION 

TWE  AND  date:  10:00  a.m.,  February  10. 
1993. 

PLACE:  Main  Hearing  Room,  800  North 
Capitol  Street.  NW..  Washington.  DC 
20573-0001. 

STATUS:  Part  of  the  meeting  will  be  open 
to  the  public.  The  rest  of  the  meeting 
will  be  closed  to  the  public. 

MATTER(S)  TO  BE  CONSIDERED:  Portion 
open  to  the  public: 

1.  Petition  No.  P7-92— Motor  Vehicle 
Manufacturers  Association  of  the  United 
States,  Inc.  and  Wallenius  Lines,  N.A.— joint 
Application  for  Exemption  from  Certain 
Requirements  of  the  Shipping  Act  of  1984  for 
Certain  Limited  Shipments  of  Passenger 
Vehicles. 

2.  Docket  No.  92-31-^ervice  Cftntracts— 
Consideration  of  Conunenls  on  Proposed 
Rule. 

Portion  closed  to  the  public: 

1.  Trans- Atlantic  Agreement  Rate  Activity. 

2.  Docket  No.  90-13— Memphis 
Forwarding  Company,  Inc. — Possible 
Violations  of  Section  19(d)(4)  of  the  Shipping 
Act  of  1984— Consideration  of  the  Record. 

CONTACT  PERSON  FOR  MORE  WFORMATION: 

Joseph  C  Polking,  Secretary,  1202}  523- 

5725. 

Ronald  D.  Murphy, 

Assistant  Secretary. 

IFR  Doc.  93-2874  Filed  2-3-93;  10:23  ami 

BnxMO  cooc  (Tse-ot-M 

BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 


T»lE  AND  DATE:  10:00  a.m..  Wednesday, 
February  10. 1993. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington, DC.  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistartt  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  February  3. 1993. 
Jennifer  J.  Johnson, 
Associate  Secretary  of  the  Board. 
[PR  Doc.  93-2889  Filed  2-3-93;  10:24  am) 
nujNo  cooe  «2t»-ot-M 

FEDERAL  RETIREMENT  THRIFT  INVESTMENT 

BOARD 

T«IE  AND  DATE:  9:00  a.m.,  February  16, 

1993. 

PLACE:  4th  Floor,  Conference  Room, 

1250  H  Street  NW.,  Washington.  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: . 

1.  Approval  of  the  minutes  of  the  January 
19. 1993,  Board  meeting. 

2.  Labor  Department  briefmg. 

3.  Review  of  Peat  Marwick  audit  report 
entitled  "Pension  and  Welfare  Benefits 
Administration  Review  of  the  Policies  and 


Procedures  of  the  Federal  Retirement  Thrift 
Investment  Board  Administrative  Staff." 

4.  Thrift  Savings  Plan  activity  report  l^  the 
Executive  Director. 

5.  Quarterly  review  of  investment  policy. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Tom  Trabucco.  Director,  Office  of 
External  Affairs.  (202)  942-1640. 

Dated:  February  2, 1993. 

Frandt  X.  Cavanaiigil, 

Executive  Director,  Federal  BetJrement  Thrift 
Investment  Board. 

IFR  Doc  93-2968  Filed  2-3-93;  2:18  pro) 

•lUJNa  cooc  OW-tt-M 

NUCLEAR  REGULATORY  COMMISSiON 
DATE:  Tuesday.  February  9, 1993. 
PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike.  Rockville, 
Maryland. 

STATUS:  Open. 

MATTERS  TO  BE  CONSiOEREO: 

Tuesday,  February  9 
4:30  p.m. 
A^rmation/Discussion  and  Vote  (Public 
Meeting) 

a.  Final  Amendments  to  10  CFR  Part  61, 
"Licensing  Requirements  for  Land 
Disposal  of  Radioactive  Waste" 
(Tentative) 

b.  aerification  of  Physical  Protection 
Requirements  at  Fixed  Sites 

To  Verify  the  Status  of  Meeting  Call 
(Recording)— {301)  504-1292. 
CONTACT  PERSON  FOR  MORE  MfORMATNM: 
William  Hill  (301)  504-1661. 

Dated.  February  2. 1993. 
WUliam  M.  HiU,  Jr.. 

SECY  Tracking  Officer,  Ofpce  of  the 
Secretary. 

[FR  Doc.  93-2874  Filed  2-3-93;  10:25  am) 
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TMt  MClion  of  the  FEDERAL  REGISTER 
corrWrw  •dtoriai  coTTKiions  of  prewioutiy 
publiahwl  Presidantial.  Rul*,  PropoMd  Rui*. 
and  ^4otice  documents.  These  confections  are 
prapwed  by  tt>e  OMice  of  the  Federal 
Register.  Agency  prepared  corrections  are 
ieeued  M  signed  documents  and  appear  in 
the  approprlale  document  categories 
etsewhere  in  the  issue. 


DEPARTIIEHT  Of  AGRICULTURE 
Agricultural  Markating  S«rvic« 
7CFRPart52 

[FV-91-33S) 

Unttsd  StatM  Standards  for  Gradaa  of 
Froxan  CauNflowar 

Correction 

In  proposed  rule  docximent  93-521 
beginning  on  page  3816  in  the  issue  of 
Monday.  January  11, 1993.  make  the 
following  correction: 

Subpart— UnHed  Statec  Standarda  for 
Grades  of  Ffoxew  CauHWower    [Correctad] 

On  page  3817,  in  the  table  of  contents, 
in  the  third  column,  the  entry  for  Sec. 
52.729  should  read  "Acceptance 
criteria." 

coos  tsoe-ei-o 


DEPARTMBIT  OF  AGRICULTURE 

Food  and  Nutrition  Sarvica 

7  CFR  Parta  275  and  283 

[Amdt  No.  3481 

Food  Stamp  Program;  Hungar 
Prevention  Act  of  1988;  Rules  of 
Practica;  Admlniatrativa  Law  Judgaa 

Comertjon 

In  proposed  rule  document  93-1176 
beginning  on  page  5188  in  the  issue  of 
Tuesday,  January  19. 1993.  make  the 
following  corrections: 


1.  On  page  5190,  in  the  second 
cohimn,  in  the  last  paragraph,  in  the 
first  line.  "Food  Stamp"  should  read 
"Food  Stamp  Act", 

2.  On  page  5194.  in  the  first  colimm, 
in  the  last  paragraph,  in  the  first  line, 
"part"  should  read  "party". 

3.  On  page  5196,  in  the  second 
column,  in  the  first  line,  "§  283.24" 
should  read  "§283.4". 

4.  On  the  same  page,  in  the  3d 
column,  in  the  2d  complete  paragra{^. 
in  the  15th  line,  delete  "The  parties 
would  be  limited  to  15  pages,  excluding 
exhibits." 

S283J    [Corrected] 

5.  On  page  5197,  in  the  3d  o^umn.  in 
§  283.3.  in  the  10th  paragraph,  "OC 
claim"  should  read  "QP  claim". 

12815   fCerreaefQ 

6.  On  page  5198,  in  the  3d  colxmm.  in 
§  283.5(c),  in  the  12th  line, 

"§  283.179(d)"  should  read 
"§  283.17(d)". 

1283.12    [Correctedl 

7.  On  page  5201,  in  the  third  column, 
in  S  283.12(b)(8Kiii).  in  the  second  line, 
"required"  should  read  "inquired". 

f283.1S    [Corraae^ 

8.  On  page  5202,  in  the  second 
column,  in  §  283.15(dKl).  in  the  fifth 
line,  "guilty  or"  should  read  "guilty  of. 

1283.18    [Cerradedl 

9.  On  page  5204,  in  the  first  column, 
in  §  283.18(a),  in  the  third  line, 
"several"  should  read  "served";  in  the 
fourth  line,  "part."  should  read 
"party,". 

1283:21    (Corredadl 

10.  On  page  5205,  in  the  seomd 
column,  in  §  283.21(d).  in  the  ei^th 
line,  "cause"  should  read  "causes". 

1283^    [Corrected] 

11.  On  page  5207,  in  the  second 
column,  in  §  283.30.  in  the  next  to  the 
last  line.  "2  days"  should  read  "20 
days". 

BNXMQCOOC  1S06-et-O 


DEPARTMENT  OF  THE  TREASURY 
Intamal  Rovamia  Sarvica 
26  CFR  Part  1 

[ID.  8457] 

RIN1S45-AP74 

Taxation  of  Frtnga  Banrtta  and 
Exckialona  From  Groaa  Incoma  of 
Cartain  Fringa  Benefita 

CotTBCtion 

In  rule  docuuMnt  92-30941  beginning 
on  page  62192  in  the  issue  of 
Wednesday.  December  30, 1992,  make 
the  following  corrections: 

{1.132-1    [Correcle4 

1.  On  page  62196,  in  the  second 
column,  in  §  1.132-l(g),  in  the  sixth 
line,  delete  "mi". 

f  1.132-5    [Corrected] 

2.  On  page  62198.  in  the  first  column, 
in  §  1.132-5(r)(4),  in  the  first  line,  "for" 
should  read  "from". 

BIUJNG  CODE  ISOS-01-0 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38 CFR  Parti 

RIN  2900-AE61 

Regional  Offica  CommRtaaa  on 
Walvera  and  Compromisaa 

Correction 

In  rule  document  93-561  beginning 
on  page  3840  in  the  issue  of  Tuesday, 
January  12, 1993,  make  the  following 
correction: 

11.965    [Corrected] 

1.  On  page  3841.  in  the  1st  column, 
in  S  1.965(b)(2).  in  the  10th  line,  "if 
undertaken"  should  read  "is 
undertaken". 

BftUNQ  CODE  inS-01-O 


Fdday 

February  5,  1993 


l_J 


Part  II 


Environinental 
Protection  Agency 

Federal  Agency  Hazardous  Waste 
Compliance  Docket;  Notice 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

[Fm.-4552-3] 

Federal  Agency  Hazardoua  Waate 
Compliance  Docket 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Seventh  Update  of  the 

Federal  Agency  Hazardous  Waste 

Compliance  Docket  Pursuant  to 

CERCLA  Section  120(c). 

summary:  Section  120(c)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (CERCLA).  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA), 
requires  the  Environmental  Protection 
Agency  (EPA)  to  establish  a  Federal 
Agency  Hazardous  Waste  Compliance 
Docket  that  contains  certain  information 
regarding  Federal  focilities  that  manage 
hazardous  waste  or  from  which 
hazardous  substances  may  be  or  have 
been  released.  (As  defined  by  CERCLA 
101(22),  a  release  is  any  spilling, 
leaking,  pumping,  pouring,  emitting, 
emptying,  discharging,  injecting, 
escaping,  leaching,  dumping,  or 
disposing  into  the  environment.) 
CERCLA  requires  that  the  docket  be 
updated  every  6  months  as  new 
facilities  are  reported  to  EPA  by  Federal 
agencies.  The  following  list  identifies 
the  Federal  facilities  to  be  included  in 
the  sixth  update  of  the  docket  (that  is. 
facilities  not  previously  listed  on  the 
docket  and  reported  to  EPA  since  the 
last  update  to  the  docket,  57  FR  31758. 
July  17. 1992.  which  was  current  as  of 
March  1. 1992).  EPA  policy  specifies 
that  for  each  Federal  facility  that  is 
included  on  the  docket  during  an 
update,  the  responsible  Federal  agency 
must  complete  a  preliminary  assessment 
(PA)  and.  if  warranted,  a  site  inspection 
(SI),  within  18  months  of  publication  of 
this  notice.  Such  remedial  site 
evaluation  activities  will  help  determine 
whether  the  facility  should  he  included 
on  the  National  Priorities  List  (NPL)  and 
will  provide  EPA  and  the  public  with 
valuable  information  about  the  focility. 
In  addition  to  the  docket  additions  Ust, 
this  notice  includes  a  section 
comprising  revisions  (that  is. 
corrections  and  deletions)  to  the 
previous  docket  list  and  a  new  list  of  the 
facilities  on  the  docket  that  have  been 
evaluated  and  determined  not  to  be 
appropriate  for  NPL  Usting  at  this  time 
(me  Site  Evaluation  Accomplished 
(SEA)  list).  At  the  time  of  publication  of 
this  notice,  the  new  total  number  of 
Federal  facilities  listed  on  the  docket  is 
1.930. 


DATES:  This  list  is  current  as  of 
December  7, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Facihties  Docket  Hotline. 
Telephone:  (800)  548-1016  toll  free,  or 
(703) 883-8577. 

SUPPLEMENTARY  INFORMATION^ 

Table  of  Contents 

I.  Introduction 

II.  Revisions  to  the  Previous  Docket 
in.  Process  for  Compiling  the  Updated 

Docket 

IV.  Facilities  Not  Included 

V.  Information  Contained  on  Docket  Listing 

VI.  Facility  Status  Reporting 

L  Introduction 

The  Federal  Agency  Hazardous  Waste 
Compliance  Docket  ("docket")  was 
reqiiired  to  be  established  under  section 
120(c)  of  CERCLA,  42  U.S.C.  9620(c).  as 
amended  by  SARA.  The  docket  contains 
information  on  Federal  facihties  that  is 
submitted  by  Federal  agencies  to  the 
U.S.  Environmental  Protection  Agency 
("EPA"  or  "the  Agency")  under  sections 
3005,  3010,  and  3016  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
42  U.S.C.  6925, 6930,  and  6937,  and 
under  section  103  of  CERCLA.  42  U.S.C. 
9603.  Specifically.  RCRA  Section  3005 
establishes  a  permitting  system  for 
certain  hazardous  waste  treatment, 
storage,  end  disposal  (TSD)  facilities; 
RCRA  Section  3010  requires  waste 
generators,  transporters,  and  TSD 
facilities  to  notify  EPA  of  their 
hazardous  waste  activities;  and  RCRA 
Section  3016  requires  Federal  agencies 
to  submit  biennially  to  EPA  an 
inventory  of  hazardous  waste  sites  that 
the  Federal  agencies  own  or  operate. 
CERCLA  Section  103(a)  requires 
notification  to  the  National  Response 
Center  (NRC)  of  a  release;  CERCLA 
Section  103(c)  requires  reporting  to  EPA 
the  existence  of  a  facility  at  which 
hazardous  substances  are  or  have  been 
stored,  treated  or  disposed  and  the 
existence  of  known  or  suspected 
releases  of  hazardous  substances  at  such 
facilities. 

The  docket  serves,  among  others., 
three  major  purposes:  (1)  To  identify  the 
universe  of  Federal  facilities  that  must 
be  evaluated  to  determine  whether  they 
pose  a  risk  to  human  health  and  the 
environment  sufficient  to  warrant 
inclvtsion  on  the  NPL;  (2)  to  compile 
and  maintain  the  information  submitted 
to  EPA  on  these  facilities  under  the 
provisions  listed  in  Section  120(c)  of 
CERCLA;  and  (3)  to  provide  a 
mechanism  to  make  this  information 
available  to  the  public. 

The  initial  list  of  Federal  facilities  to 
be  included  in  the  docket  was  published 
on  February  12, 1988  (53  FR  4280). 


Updates  to  the  docket  have  been 
published  on  November  16,  1988  (53  FR 
47364);  December  15,  1989  (54  FR 
51472);  August  22. 1990  (55  FR  34492); 
September  27. 1991  (56  FR  49328);  and 
December  12. 1991  (56  FR  64898);  and 
July  17, 1992  (57  FR  31758).  This  notice 
constitutes  the  seventh  update  of  the 
docket. 

Today's  notice  is  divided  into  four 
major  sections:  (1)  Corrections.  (2) 
Deletions.  (3)  Additions,  and  (4)  the 
SEA  list.  The  docket  corrections  section 
lists  changes  to  information  on  facilities 
already  listed  on  the  docket.  The 
deletions  section  lists  facilities  that  EPA 
is  deleting  from  the  docket.  The 
additions  section  lists  newly  identified 
facilities  that  have  been  reported  to  EPA 
since  the  last  update  and  are  now  being 
included  on  the  docket.  The  SEA  list  is 
the  list  of  all  docket  facihties  to  which 
EPA  has  assigned  a  status  of  Site 
Evaluation  Accomplished. 

The  information  submitted  to  EPA  on 
each  Federal  facility  is  contained  in  the 
docket  repository  located  in  the  EPA 
Regional  Office  of  the  region  where  the 
facility  is  found.  (See  53  FR  4280 
(February  12. 1988)  for  a  description  of 
the  information  required  under  these 
provisions.)  Each  repository  contains 
the  documents  submitted  to  EPA  under 
the  reporting  provisions  and 
correspondence  relevant  to  the  reporting 
provisions  for  each  facility.  A  complete 
national  index  of  the  information  found 
in  the  Regional  docket  repositories  is 
maintained  at  EPA  Headquarters  in 
Washington,  DC,  and  made  available  to 
the  public.  The  index  for  each  Region  is 
available  for  public  review  at  each 
Regional  repository.  Contact  the  Federal 
Facilities  Docket  Hotline  (800-548- 
1016)  for  information  on  repository 
locations  and  arrangements  for 
reviewing  and  copying  specific 
documents. 

n.  Revisions  to  the  Previous  Docket 

1.  Corrections 

Changes  necessary  to  correct  the 
previous  docket  were  identified  by  both 
EPA  and  Federal  agencies.  These 
changes  vary  from  simple  address  and 
spelling  changes  to  facility  name  and 
ownership  corrections.  In  addition, 
some  facility  name  changes  were  made 
to  make  the  nomenclatitre  consistent  on 
the  docket.  Many  are  simply 
typographical  errors.  For  each  faciUty 
with  a  correction,  the  original  entry  as 
it  appeared  in  the  February  12, 1988. 
notice;  or  subsequent  updates,  is  shown 
directly  above  the  corrected  entry  for 
easy  comparison. 


2.  Deletions 

Today,  59  facilities  ere  being  dele(«d 
from  the  docket  for  varioas  reasons, 
such  as  incorrect  reporting  of  hazaitlous 
waste  activity,  change  in  Federal 
owner^ip,  and  exemption  as  a  small 
quantity  generator  (SQG)  under  RCRA 
(40  CFR  262.44).  Facilities  being  deleted 
will  no  longer  be  subject  to  the 
requirements  of  (XRCLA  Section 
120(d). 

3.  Additions 

Today,  263  facilities  are  being  added 
to  the  docket  primarily  because  of  new 
information  obtained  by  EPA  (for 
example,  recent  reporting  of  a  fadli^ 
pursuant  to  RCRA  Sections  3005.  3010, 
or  3016  or  CERCLA  Section  103).  For  all 
facilities  being  added  in  this  section,  it 
is  EPA's  policy  that  the  isspoDsibla 
agency  must  complete  the  required  PA, 
and,  if  warranted,  an  SI,  within  18 
months  from  the  date  of  this 
publication. 

Of  the  263  fadhties  being  added  to 
the  docket,  30  are  facilities  that  have 
reported  the  release  of  a  reportable 
quantity  (RQ)  of  a  hazardous  substance 
to  the  NRC.  Under  Section  103(a)  of 
CERCLA,  a  facility  is  required  to  report 
to  the  NRC  the  release  of  a  hazardous 
substance  in  a  quantity  tibat  equals  or 
exceeds  the  established  RQ.  Release 
reports  received  by  the  NRC,  the  U^. 
Coast  Guard,  and  EPA  are  electronically 
transmitted  to  the  Transportation 
Systems  Center  at  the  U.S.  Department 
of  Transportation  (DOT),  vrhere  they 
become  part  of  the  Emergaacy  Response 
Notification  System  (ERNS)  database. 
ERNS  is  a  national  computer  database 
and  retrieval  system  that  stores 
information  on  releases  of  oil  and 
hazardous  substances.  Facilities  being 
added  to  the  docket  and  facilities 
already  listed  on  the  docket  that  hove  an 
ERNS  report  have  the  notation  of 
"103^a)"  in  the  "Reporting  Mechanism" 
column. 

It  is  EPA's  policy  generally  not  to  list 
on  the  docket  facilities  that  are  SQGs 
and  have  never  generated  more  than 
1,000  kg  of  hazardous  waste  in  any 
month.  If  a  fecility  has  ever  generated 
more  than  1,(X)0  kg  of  hazardous  waste 
in  any  month  (that  is,  is  an  episodic 
generator),  it  will  be  added  to  the 
docket.  In  addition,  fecilities  that  are 
SQGs  but  have  reported  releases  under 
CERCLA  Section  103,  or  hazardous 
waste  activities  pursuant  to  another 
reporting  mechanism,  will  be  listed  on 
the  docket,  and  will  undei]go  remedial 
site  evaluation  activities,  such  as  a  PA 
and,  where  appropriate,  an  SI.  All  such 
facilities  will  be  listed  on  the  docket 
regardless  of  whether  they  are  SQC^ 
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pursuant  to  RCRA.  As  a  result,  smne  of 
the  fiadlities  tktt  0>A  is  today  adding  to 
the  docket  are  SQGs  that  had  not  been 
previously  listed  on  the  docket  but  hsve 
reported  releases  or  hazardous  waste 
activities  to  EFA  under  another 
reporting  provisioa. 

IB  the  process  of  compiling  the 
documents  for  the  Ragional  repositories, 
EPA  identified  a  number  of  facilities 
that  had  previously  submitted  a  PA 
report,  an  SI  report,  a  Department  of 
Defense  Installation  Restmvtion 
Program  report,  or  another  Fed^^ 
agency  environmental  restoratimi 
inroi^ara  report,  but  bad  not  submitted 
a  CERCLA  Section  103  notification 
form.  Section  120(c)(3)  of  CERCLA 
requires  that  EPA  include  information 
submitted  under  section  103  in  the 
docket.  In  general,  section  103  requires 
certain  persons  to  provide  notice  of 
certain  releases  of  hazardous 
substances.  The  afoiementitmed  Federal 
agency  environmental  restoration 
program  reports  contain  information 
similar  to  information  provided 
pursuant  to  CERCLA  Section  103  and 
are  considered  equivalent  forms  c^ 
notification  for  purposes  of  the  docket. 
Thus,  the  Agency  believes  that  facilities 
that  have  provided  infcHmation 
equivalent  to  a  CERCLA  Section  163 
notification,  such  as  a  Federal  agency 
environmental  restorstitui  program 
report,  shrndd  be  included  on  the 
dockaX  regardless  of  the  absence  of 
formal  section  103  notificatiim. 
Therefore,  some  of  the  facilities  that 
EPA  is  adding  today  are  being  placed  on 
the  docket  because  of  the  above- 
mentiooed  reports. 

EPA  now  includes  privately  owned, 
government-operated  facilities  (POCOs) 
oa  the  docket.  CERCLA  section  120(c) 
requires  that  the  docimt  contain 
information  submitted  under  RCRA 
sections  3005,  3010.  and  3016,  and 
CERCLA  section  103,  which  all  impose 
duties  on  operators  ax  well  as  owners  of 
facilities.  In  addition,  other  subsections 
of  CERCLA  section  120  refw  to  facilities 
"owned  or  operated"  by  an  agency  or 
other  instrumentality  of  the  Federal 
Government.  This  terminology  clearly 
includes  facilities  that  are  operated  by 
the  Federal  Government  even  if  they  are 
jBOt  owned  by  it.  Specifically,  CERCLA 
section  120(e),  which  sets  forth  the 
duties  of  the  Federal  agencies  after  a 
facility  is  hsted  on  the  NPL.  refers  to  the 
agency  that  "owns  or  (grates"  the 
facility.  In  addition,  the  primary  basis 
for  assigning  responsibility  for 
conducting  PAs  and  Sis,  as  required  by 
docket  listing,  is  Executive  Order  12580, 
which  assigns  this  responsibility  to  the 
agency  with  "jurisdiction,  custody,  or 
contror'  over  a  facility.  An  operator  may 


be  deemed  to  keve  |urisdictien,  custody 
or  control  over  a  facility. 

m.  Precess  for  CempiKag  ^  Updated 
Decket 

bi  compiling  the  oewly  reported 
facilities  for  the  update  being  pobliaiied 
today.  EPA  extracted  the  names, 
addresses,  and  identification  nuaibaBSof 
facilities  from  foiu-  EPA  rinfnhnwi 
ERNS,  Biennial  Inventory  of  Federal 
Agency  Hazardous  Waste  Activities. 
Resource  Conservation  and  Recovery 
Information  System  (RCRIS).  aad 
Comprehensive  Environmental 
Response,  Compensation  and  Uelntity 
InformatioD  System  {CERCUS) — that 
contain  Federal  facility  informatMO 
submitted  under  the  four  provisions 
listed  in  CERCLA  Section  120(c). 

Extensive  computer  checks  compered 
the  current  docket  list  with  the 
information  obtained  from  the  above 
databases  to  determine  which  fociiities 
were,  in  feet,  newly  reported  and 
qualified  for  inclusion  on  the  update,  bi 
spite  of  the  ooality  assurance  efforts 
EPA  has  WKiertaken,  it  is  possible  that 
State-owned  or  privately  owned 
fecilities,  that  are  not  operated  by  the 
Federal  government,  may  have  been 
included.  These  problems  are  the  resuh 
of  historical  procedures  used  to  report 
and  track  Federal  facility  data;  the 
Agency  is  working  to  resolve  them. 
Federal  agencies  are  requested  to  write 
to  EPA's  Docket  Coordinator  at  the 
folkjwing  address  if  revisions  to  this 
update  informatitn  are  necessary: 
Federal  Facilities  Docket  Coordinator, 
Office  of  Federal  Facilities  Enforcement 
(OE-2261).  U.S.  EPA,  401  M  Street. 
SW.,  Washington,  DC  20460. 

IV.  Facaities  Not  Included 

As  ejqplained  in  the  original  docket 
preamble  (53  FR  4280).  the  docket  does 
not  include  the  following  categories  of 
facilities  (note,  however,  that  any  of 
these  types  of  facilities  may,  where 
appropriate,  be  listed  on  the  NPL): 

1.  Facilities  formerly  owned  bv  a 
Federal  agency  and  now  privately 
owned.  However,  facilities  that  are  now 
owned  by  another  Federal  agency  will 
remain  on  the  docket,  with 
responsibility  for  conducting  PAs  and 
Sis  resting  with  the  curroit  owner. 

2.  SQGs  that  have  never  produced 
more  than  1,000  kg  in  any  month  and 
have  not  reported  releases  under 
CERCLA  Section  103  or  other  hazardous 
waste  activities  under  RCRA  Section 
3016. 

3.  Facilities  that  are  solely 
transporters  as  reported  under  ROIA 
Section  3010. 
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V.  InliDrinatimi  Contjunad  on  Docket 
Listing 

As  discussed  above,  tbe  update 
information  below  is  divided  into  three 
separate  sections.  The  first  section  is  a 
Ust  of  new  facilities  that  are  being  added 
to  the  docket  The  second  section  is  a 
list  of  facilities  being  deleted  from  the 
docket  The  third  section  comprises 
corrections  to  the  docket.  Each  facility 
listed  as  part  of  the  update  has  been 
assigned  a  code  that  indicates  a  more 
specific  reasons(s)  for  the  addition, 
deletion,  or  correction.  The  code  key 
precedes  the  lists. 

It  is  EPA's  policy  that  all  facilities  on 
the  additions  list  to  this  seventh  docket 
update  must  submit  a  PA,  and.  if 
warranted,  an  SI.  to  EPA  within  18 
months  of  the  date  of  this  publication. . 
A  PA  must  include  existing  information 
about  a  site  and  its  surrounding 
environment,  including  a  thorough 
examination  of  the  human,  food-chain, 
and  environmental  targets,  the  potential 
waste  sources,  and  migration  pathways. 
Based  upon  information  in  the  PA,  or 
other  information  coming  to  EPA's 
attention.  EPA  will  determine  whether  a 
followup  SI  is  required.  An  SI  augments 
the  data  collected  in  a  PA.  An  SI  may 
reflect  sampling  and  other  field  data 
that  is  used  to  determine  if  further 
action  or  investigation  is  appropriate. 
This  policy  includes  any  facility 
changing  responsible  agencies.  These 
reports  should  be  submitted  to  the 
Federal  Facilities  Coordinator  in  the 
appropriate  EPA  Regional  Office. 

The  facilities  listed  in  each  section  are 
organized  by  State  and  then  grouped 
alphabetically  within  each  State  by 
Federal  agency  responsible  for  the 
facility.  Under  each  State  heading  is 
listed  the  facility  name  and  address,  the 
statutory  provisionts)  under  which  the 
facility  was  reported  to  EPA,  the  EPA 
Region  where  the  facility  is  located,  and 
the  correction  codes. 

The  statutory  provision(s)  under 
which  a  facility  reported  are  listed  in  a 
column  titled  "Reporting  Mechanisms." 
Each  Facility  has  its  applicable 
mechanisms  listed;  for  example: 
3010,3016,103(c). 

The  complete  list  of  Federal  facilities 
that  now  makes  up  the  docket  is  not 
being  published  today.  However,  the  list 
is  available  to  interested  parties  and  can 
be  obtained  by  calling  the  Federal 
Facilities  Docket  Hotline  (800-548-1016 
or  703-883-8577).  As  of  today,  the  total 
number  of  Federal  facilities  that  appear 
on  the  docket  is  1,930. 

VI.  Facility  SUtus  Reporting 

In  response  to  numerous  Federal 
agency  requests,  EPA  has  expanded  the 


docket  database  to  include  information 
on  the  status  of  docket  facilities.  A 
prevalent  concern  has  been  the  inability 
to  identify  facilities  that,  after 
submitting  all  necessary  site  assessment 
information,  were  found  to  warrant  no 
further  EPA  involvement  at  this  time. 
Accordingly.  EPA  has  expanded  the 
docket  database  to  include  a  column 
indicating  the  facility's  status.  The 
status  codes  are  as  follows: 

U=Undetennined 

N=Site  Evaluation  Accomplished  (SEA) 
P=CurTeatly  Proposed  for  the  NFL 
F=Currently  Final  on  the  NFL 
R=Removed  from  the  Proposed  MPL  and  No 

Longer  Considered  for  the  Final  NPL 
D=Deleted  from  the  Final  NPL 

EPA  has  changed  the  site  assessment 
recommendation  No  Further  Remedial 
Action  Planned  (NFRAP)  to  SEA  to 
denote  a  more  positive  attitude  and  to 
emphasize  that  the  determination 
involves  an  affirmative  effort  on  EPA's 
part  toward  evaluating  sites. 

SEA  is  a  term  used  m  the  Superfund 
site  assessment  program  to  identify 
facilities  where  EPA  has  found  that, 
based  on  currently  available 
information,  listing  on  the  NPL  is  not 
likely  and  further  assessment  is  not 
appropriate  at  this  time.  SEA  status  does 
not  represent  an  EPA  determination  that 
there  are  no  environmental  threats 
present  at  the  facility  or  that  no  further ' 
environmental  response  action  of  any 
kind  is  necessary.  As  stated,  SEA  status 
is  intended  to  mean  only  that  the 
facility  does  not  appear  to  warrant  NPL 
listing  based  on  the  information 
available  to  EPA  at  this  time,  and  that 
therefore  no  further  involvement  by 
EPA  in  site  assessment  or  cleanup  at  the 
facility  is  anticipated.  However, 
additional  CERCLA  response  actions  by 
the  agency  that  owns  or  operates  the 
facility,  whether  remedial  or  removal 
actions,  may  be  necessary  at  a  facility 
with  SEA  status. 

The  status  information  contained  in 
the  docket  is  the  result  of  regional 
evaluation  of  information  taken  directly 
from  CERCLIS.  (CERCLIS  is  a  database 
that  helps  EPA  Headquarters  and 
Regional  personnel  with  site,  program, 
and  project  management.  It  contains  the 
official  inventory  of  all  CERCLA  (NPL 
and  non-NPL]  sites  and  supports  all  site 
planning  and  tracking  functions.  It  also 
integrates  financial  data  from 
preremedial,  remedial,  removal,  and 
enforcement  programs.)  The  status 
information  was  taken  from  CERCLIS 
and  sent  to  the  Regional  Docket 
Coordinators  for  review.  The  results  of 
their  reviews  were  incorporated  into  the 
states  field  in  the  docket.  Subsequently, 
a  list  of  all  facilities  with  an  SEA  status 
(containing  an  "N"  in  the  status  field) 


was  generated;  this  list  is  being 
published  today. 

Important  limitations  apply  to  this 
SEA  status  list.  First,  the  information  is 
accurate  only  as  of  December  7. 1992. 
Second,  a  facility's  status  may  be  subject 
to  change  at  any  time  due  to  any 
number  of  factors,  including  new  site 
information  or  changing  EPA  policies. 
Finally,  the  SEA  status  Ust  is  based  on 
regional  review  of  CERCLIS  data,  is 
provided  for  information  purposes  only, 
and  should  not  be  considered  binding 
upon  either  the  agency  responsible  for 
the  facility  or  EPA. 

The  status  information  in  the  docket 
will  be  reviewed  and  a  new  list  of  SEA 
facilities  will  be  published  at  each 
docket  update. 

Dated:  January  5, 1993. 
Herbert  H.  Tate,  Jr.. 

Assistant  Administrator  for  Enforcement. 

I.  Docket  Revisions 

Categories  of  Revisions  for  Docket  Update  by 
Correction  Code 

Categories  for  Facility  Deletion  * 

(1)  Small  Quantity  Generator 

(2)  Not  Federally  Owned 

(3)  Formerly  Federally  Owned 

(4)  No  Haz^ous  Waste  Generated 

(5)  (This  correction  code  is  no  longer  used) 

(6)  Redundant  Listing/Site  on  Facility 

(7)  Combining  Sites  Into  One  Facility/Entries 

Combined 

(8)  Does  Not  Fit  Facility  Definition  (All  Are 

Vessels) 

(9)  No  Hazardous  Waste  (Responsible  Agency 

Changed) 

(10)  Small  Quantity  Generator  (Responsible 
Agency  Changed) 

(11)  No  Hazardous  Waste  (Temporary  Storage 
Only) 

(12)  Not  Federally  Owned  (Small  Quantity 
Generator) 

(13)  Redundant  Listing/Site  on  Facility 
(Agencies  Will  Coordinate) 

(14)  Small  Quantity  Generator  (Never 
Actually  Built) 

Categories  for  Facility  Addition 

(15)  Small  Quantity  Generator  with  Either  a 
RCRA  3016  or  CERCLA  103 

(16)  One  Entry  Being  Split  into  Two/ Agency 
Responsibility  Being  Split 

(17)  New  Information  Obtained  Showing 
That  Facility  Should  be  Included 

(18)  Facility  Was  a  Site  on  a  Facility  That 
Was  Disbanded,  Now  a  Separate  Facility 

(19)  Sites  Were  Combined  into  One  Facility 
(19A)  New  Facility 

Categories  for  Corrections  to  Facility 
Information 

(20)  Reporting  Provisions  Change 
(20A)  Typo  Correction/Name  Change/ 

Address  Change 

(21)  Changing  Responsible  Agencies  (New 
Responsible  Agency  Has  18  Months  to 
Submit  PA) 


'Further  information  on  category  definitions  can 
be  obtained  by  calling  the  Docket  Hotline. 
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(22)  Changing  Retpongible  Agencies  and 
Title  (New  Responsible  Agency  Has  18 
Months  to  Submit  PA) 


(23)  Ne\«  Reporting  Mechanism  Added  to 
Update 


Federal  FAcrtmES  Docket 

iDockai  AddHlorw) 


(24)  Reporting  Mechanism  Detennined  to  be 
Not  Applicable  after  Regional  File 
Review 


FadHyname 


Canyon  Creak  RRS 

DERA-Kodlati  Track- 
ing Stetlon. 

M-t  DrWriQ  FiuUs 
Company-Anchof- 

Tongaaa  Natkxwl 

Foraat  Thorn* 

Bay  Dunp. 
NOAA-a.  Paul  la- 

iand. 
Ancttoreo*  Oatanaa 

Fuai  Support  PotnL 
Fal(t>anka  Oafonae 

Fuel  Support  Point. 
PHS-Kafttkanak 

Hospieal. 
FWS-SkMak  Quard 

Station. 
Noftn  Eaal  Cap*  Si 

Lawrence  Island. 

SL  Lawrenca  talantt- 
Cargo  Baacfi  SK*. 

Wales  Naval  FMd 
Station. 

FAA-Capa  Yatiaiaoa 
FacMlty. 

FAA-Skww«na  Fa- 
culty. 

SummN  Aif  Naviga- 
tion sua. 

Percy  Roy  Farm 

litartirHJMdan  Air 
Nattonal  Guard 
Statkm. 

Cooaa  RKar  Sloraga 
AnnaH. 

RogaravDa  Corp  of 
EngkMera. 

Ttlnlly  500-KV  Sub- 
stttloa 

American  Samoa 


Fadtty  addresa 


T  7  S.  R  e  E.  Sac 

M. 
Cap*  CNniati  Rd, 

andot. 
72t  W  lal  Ave 


Casa  Qrtiida  Valay 


Caaa  Qmnda  Valay 

Nawipapara. 
Lockheed  Aanxnod 

Center  Inc. 
Maricopa  County 

Part(aaRacr»- 

athxf  Malmananca 

Yd. 
Martcopa  Water  Ota- 

trldtjanda. 
Triumpn  Air  Repair 

Inc. 
Yuma  tllaaa  Irrlge- 

Hon  and  Dralnaga 

OMrlct 
Barry  M.  QoldiMlar 

Air  Foica  Range. 
Luiia-EI  Mkaga 

RoadLandK 
BLM-PaortaAuto 

Flufrsila. 


171' »  XT  Long 
W  md  sr  5'. 

1217  Anchorage 
Port  Road. 

Canot  Sar^ca  Road 

2.5  Ml  SW  of  v«l^^ 

St  Lawranoa  latand 

TOMlEol 

Savoonaa. 
Cargo  Beach 

Cape  YsMtaga 

SkwanmaArprt 

Araa. 
Caniwat  Pka  Hwy  5 

laSNawAida. 

County  Rd.  40 

Qadsdan  Munidptf 

Akport 


Route  4  Box  306  . 

WoodatRoadat 
ipaooRoad. 

Amartcan  Samoa  . 

1104  N  PIrwr  Ave 

SOOWSaoondSI 

1566  E  Aero  Park 
BMl 

41000  North  »8V« 

Awanua. 


41000  North  Wth 

Awanua. 
4010  S  43(d  PI  .... 


14329  S.  Fourth  Av- 


7011  N.  El  Mlraga 

Road. 
3707  N.  Tffi  SI, 

P.O.  Boi  16563— 


City 

■ 

Big  DaBa 

KodM 

Anchorage 

Thome  Bay 

St.  Paul  VUtaga  .. 

Anchorage  

FL  Wainwrlght .... 

Dillingham 

SokJotna 

Northeast  Cape 

Northaaai  Cape  . 

Waiaa 

Cape  Yakataga .. 

Skwantna 

SummH _. 

PIna  Laval 

Qadadan  

Taladaiy 

RogarsvWe 

Decatur _....,.. 

American  Samoa 

Casa  Grande 

Caaa  Grande 

Tucaon .t!..„. 

Phoante  

Phoantx 

PTwanta  .„ 

Yuma  

Phoanli 

Glandai* 

Paoria 


State 


AK 
AN 
AK 

AK 

AK 
AK 
AK 
AK 
AK 
AK 

AK 

AK 

AK 

AK 

AK 

AL 
AL 

AL 
AL 
AL 
AS 
AZ 
AZ 
AZ 
AZ 

AZ 
AZ 
AZ 

AZ 
AZ 
AZ 


Z^ooda 


90737 


99601 


99919 


99601 
99703 
99676 


99760 


98783 
90574 

OfiMtT 
MTODf 

99729 


36160 
36652 

35601 


86229 
85222 

85706 
65027 

86027 
85040 
86366 

86309 
86307 


Agency 

AgriouRui* 

Commerce 

Dalanaa 

Dalensa „. 

HaaNh  and  Human 

Samoaa. 
Martor 

Na*y 

Navy _.„ 

Navy 

Tranaportatton 

Transportation 

Tranaportatton 

iiroiciZlZZ'".'. 

Army  

Aimy  „. 

Tsnnaaaaa  Vakey 
Autionty. 

t, • 

AlrForc* 

Air  Fore* 


Raportkig  macha- 


3016 _. 

103c 

3010 

103c 

103c 

3016  .. 

3016 

103a _„ 

103c  3018. 
103c 

103c 

103c  ..._ 

3010  3018 . 

3010 «.. 

3018 


Conecuon  coda 


»18 

103c  3010 


103c 

3010. 

3010. 

103c  . 

3010. 

3010. 

3010. 

3016. 


3016 
3010 
3018. 

103c  . 
3018. 
103c. 


19A 
19A 
t9A 

19A 

19A 
19A 
IBA 
19A 

19A 
19A 

19A 

19A 

18A 

IBA 

t9A 

IBA 
IBA 

19A 
1«A 
19A 
19A 
19A 
19A 
19A 
19A 

19A 
1M 
19A 

19A 
19A 
>9A 
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Fh)EBAL  FAcamES  docket— ConMnued 

(Oockai  AddUons] 


Facaqrnwna 


StandfonKI  — 

Standlofd  t2  — 
DEA-AsMixk  -... 
PEA  Ma— 


DEA-Phosnbi. 


DEA-Slerra  VMi  ...- 
Actton  Battsry  Man- 
ulacturing  Com- 
pany. 
BUy^-ORYX  Enaigy 
Conipany— Fel- 


Facttyaddraaa 


NR  Am  I  *  County 


BUyl-ORYX  Enaigy 

Company— 

McKHtnck. 
EiqxBss  Qeanea  ..- 

Garage.  State  ol 
CaiHomia. 

Genetal  Chemical 
Company. 

LAAFB-fOft  Mao- 
Adhur  Annex. 

Laxfuai  CotponMon . 

Lemon  Grove  Cam- 
era. 

Leater  Miner  Farni ._ 

Loa  Angelee  CoMnry 
of,  Mechantari 
DepL 

ORYX  Henry ~ 

Perfonnance  Weat 

Pulioteum. 
PiDlotype  Concepta 

Inc. 

Radtonlcainc 

San  Qabriet  Area  1 

4NPt.Slte. 
Santa  Bartiara 

County  Roadyanl 
Angelee  Natl  Foraat 

DiMon  DMde  Mid- 
night Dump. 
Port  Hueneme  OvN 

Engineering  Uth 

oraKxy. 
Laboratory  for  En- 

argy-HaMhRe- 

aearch  (LEHR). 
Geological  Survey  ._ 

FOA-Loe  Angelee  ..- 

Oakland  Oty  Hou»- 

BLM-AAW  SmeRar . 
BLM<:oachela 

LandNL 
BLM-Ramtrae  Paa- 

ItddeOump. 
Herlong  MunMona  .- 
CailstMd  Narcodca 

Taak  Force. 
Alameda  Annex 

Naval  Supply 

Center. 
Pomt  Mugu  Naval 

Air  Station. 
Pomorw  Industilal 

Reserve  Ortl- 

nance  PlartL 
Port  Huerwne  Corv 

struction  BatalUon 

Center. 


Yavi^jal  County  — 
12  M.  SE  of  Aahfoilt 
i784NonhMeaa 

Ortva. 
10809  N.40t>1 

Suoel 
1031  East  Acacia  .- 
4700-02  W  Roaa- 

crana. 

Band  Govt  LaMa 
Kam  County. 

Cat  FademI  "A' 
Lease  Kem  Co.. 

1170  Arnold  Or 

•14a 
570  EHe 

5568  Schaefer  Am  . 

2400  PacMc  A»<anue 


City 


Yuma 

Yuma 

Ashtortc  — 


Pttoentx 


Siena  VMa 
Hawlhome  . 


7848  Broadway 

MHerRd  North  of 

HahnRoad. 
1100  N  Eastern  Awe 


OCSP0240PlaL 

Henry  Cot.  ShaH. 
2065  Martin  Ave 

•106. 
1945PlacenttaAve 

1800  Abbott 

San  Gabriel  vaiey - 

4415  Cathedral 

Oaksroad. 
DHon  OMda  Of  Ut- 

Ue  Tuiunga  RoxL 


FelloM. 


MdOttrk* 


State 


AZ 

AZ 
AZ 
AZ 

AZ 

AZ 

CA 


CA 
CA 


SMiPwfeO 


LoaAngalaa- 
Lemon  Grove 


Bulking  560 


Old  Davis  Road 


34SM(ddMiekt 

Road. 
1521  W.  Ptoo  Blvd 

1 180  2Slh  Avenue 


AitxxMe 

Loa  Angelas 


SanUBattMira 

Channel 
Santa  Clam 


SI  R10E  T12N 


2461lmpaia 


Naval  Air  Weapons 

Statkin. 
Pomona/Mlsston 

Boulavard- 

Bu«dbigl360 


CoataMesa 

SaNnas  

Los  Angeles 


Santa  Baitara 
San  Fernando. 

PortHueneme 


Oavla. 

San  Mateo  . 

LoeAngelea 

OaUartd 

Roaamund  . 
Indk) - 

Qeorgetown 

Carlst»d~!I 
Alameda  ... 


Point  Mugu 
Pomona  — 


CA 
CA 

CA 

CA 

CA 

CA 

CA 

CA 
CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 
CA 

CA 

CA 

CA 

CA 

CA 
CA 


Port  Hueneme CA 


Zip  code 


85365 

86322 


Agency 


Interior . 


Juatlca . 


90250 
83224 

932S1 

04663 

9*109 
91710 
90731 

90045 

92045 

95812 
90063 

93013 

95050 

92627 

93901 
90001 

93110 


Reporting  macha- 


103c 

103c 

103a 

103a 


103a. 

103a. 
3010 


3010. 
3010. 


Conacilon  coda 


3010 .... 
3010™ 
3010- 
3016- 


103c . 

3010 

3016 

X10 


93043 

95616 

94025 
90015 
94601 


AgdcuKura. 


Corpa  Of  Engineers. 
CML 


92008 

94501 

93042 
91766 

93043 


Enstgy 


General  Servlcea 


3010. 

3010. 

X10. 

3010. 
3010. 

3010. 

103a. 

103a. 

3016. 


IBA 

19A 
19A 
18A 

19A 

19A 
19A 


1«A 

19A 

IBA 
10A 

IflA 
19A 

19A 

19A 

19A 
19A 

19A 

10A 

19A 

19A 
19A 

19A 

1«A 

19A 

19A 


Health  and  Human 

Sen4caa. 
Housing  and  Uitan 

Oavakjpment 

Intertor 

imertor 

Iniarior 

Intarkx - 


Navy.. 

Navy. 
Navy. 

Navy. 


103c  3010 

3010 

3010 

103c 

103c 

103a 

XI 6 

103a 

103c 

3016  . — 
103c 


103a 


19A 

19A 

19A 

19A 
19A 

19A 

19A 
19A 

IBA 

ISA 

19A 

19A 
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FacHKynama 


Stanislaus  Landiui  ... 

RockwaU  Inter- 
national FHght 
OPS. 

Robart  H.  Fraytag 
Proparty. 

Bonanza  Mining  Ols- 
trtct. 

Dena  AlrVnes-Deo- 
var. 

BR-Taylor  Reservoir 

Idaho  S^prlngs  Mer- 
cury. 

Bioornlletd  Naval 
Waaporw  Indus- 
trial Resent  Plant. 

U.S.  Government 
Printing  Otflce. 

Washington  Head- 
quarters. 

WasNngton  Head- 
quarters. 

Synthesis  Tech- 
nologies Inc. 

Busick  Fam 

Oscaoia  National 
Forast  Site  2. 

Oscaoia  National 
Foraai  Site  3. 

Osceola  National 
Forest  Site  4. 

Oscaoia  National 
Forast  Site  5. 

Osceola  National 
Foraai  Site  6. 

Taiiahassaa  Federal 

Correction  Instltu- 

tton. 
Key  West  Naval  Air 

Statkxv- Oenvjll- 

tionKey. 
B-unswIck  Faculty  ... 
Atlanta  Penitentiary  . 

Federal  Law  Erv 
•orcamant  Training 
Canter. 

Ouaan  Emnulani 
Tonwr. 

Sandia  National 
Labomtones- 
Kaual  Test  Facility. 

Kapalarrta  Military 
Rasaivatlon. 

Kllauaa  Military  Res- 
ervation. 

Pohakuba  Training 
Area. 

Kahootawa  Island .... 
Peart  Hartxx  Navid 

Complex. 
Kanahoa  Coast 

Guard  Omega 

Station. 
Oes  Moines  Butk 

MaU  Canter. 
Bolsa  Nationai  For- 
est: Missouri  Mine. 
Payatta  National 

Foraet:  Ckmabar 

Mine. 
BLM-HoN  Road  Site 

Carrtco  Elmer  Dnjm 

Site, 
industrial  Fuels  and 

AsphalL 


FacUNy  address 


5885  W  Impartal 

3102  North  Ovar- 
landTraL 


Stapleton  Airport 


Old  WIndaor  Ava- 
nua,  P.O.  Box  2. 

N  Caplloi  A  H  Sts 

NW. 
401  M  St  SW 


600  Independence 

AvaSW. 
835  Dawson  Drive  .. 

State  Road  360 

North  ol  HighMiy 

100. 
Cortez  Road,  South 

o(  Highway  90. 
Weal  ol  DM  Road. 

off  Route  77^ 
Hwy  90  to  Oscaoia 

Forssi  Offica. 
South  of  Hwy  90  on 

PoasumTrol 

Road. 
501  N.E.  Capital 

Circle. 

PuMc  Worto  omca. 
Naval  Air  Station. 

Route  11  

6i5McOonough 

Blvd. 
GA  State  Rd  303  .... 


Queen&South 

Street 
U.S.  Navy  Pacific 

Missile  Range. 

Sand  Island  Access 
Road. 

Highway  11.  28  M 

Saddle  Road, 
Cartral  Pan  oris- 

land. 


Haiku  VaRay . 


4000  NW  109th 

StraaL 
Idaho  CHy  OlsL  . 

Krassai  Dial  _.... 


T2S  R32E  Sad  35 

SWolSW. 
Locuat  St  and  Bar- 

rwrd. 
4240  White  Oak 

Ave. 


CKy 


Patterson  „... 
Los  Angeles  . 


La  Porte  . 
Bonanza 
Denver  ... 


Btoomflaid 


WasMngion 

Washington 

Washington 

Newarti 


Lake  CKy. 
Lake  City . 
LakaCRy. 
Lake  City. 
Lake  CHy . 


Taiiahassaa 


Kay  Wast 


Brunswick 
Atlanta 


Gtynoo. 


Honoluhi,  Oehu . 
Kekaha  


Oahu  Island 


HawaH  Nationai 

PartL 
PohakukM 


PaartHartxK 
Kanaoha  — 

Ufbandale  .... 


Blackfool 

WasWnglon . 

Hammond  ... 


State 


CA 
CA 


CO 

CO 

CO 

CO 
CO 

CT 

DC 

DC 

DC 

DE 

FL 
FL 

FL 

a 

FL 
FL 


FL 


GA 
GA 

GA 


HI 
HI 

HI 
HI 
HI 


HI 

HI 

HI 


lA 
10 
10 

ID 
IN 
IN 


Zip  coda 


90245 

80535 
61149 
80236 


20401 

20460 

2054O 

19713 

32340 
32055 

32055 

32055 

32055 

32055 

32311 

33040 


30365 
30315 

31524 


96813 
96796 

96898 
96718 
96556 


96732 
96860 

96744 


50385 


83221 
47501 
46327 


Agency 


Navy  ....„ „-. 

Transportation. 


AgrtouRura. 
Commerce 


Ifltartor... 
Interior... 

Navy 


EPA  .. 

NASA 


Agrlcullura . 
Agrlcutture. 
Agrtcultura. 
Agrkajltura. 
Agrtcunura. 

Justfca 


Navy. 


EPA  . 

Justice .... 

Treasury. 


Atw/f  

Army  

Amity 

Navy . 

Navy ..., 

Transportstton . 

Postal  Service . 

Agrtcultura 

AgrtcuRuta 


Interior. 


Reporting  mecha- 
nism 


103a. 
3010. 


3016 

103c , 

3010  103c 

103a  „ 

3016 


103c 


3010 

3010 

3010 

3010 

3016 

103c  3016  . 


3016  103c  . 
3016  103c  . 
103c  3016  . 
3016  103c  . 

103a 


3005. 


1038 

3016  103c 


3005  3010  3016 

103c 

»16 


103c 
103c 
103c 


103c 
103c 

103c 


3016 

3016. 

3016. 

3010. 
3010. 
3010. 


Corractton  coda 


ISA 
19A 


19A 

ISA 

19A 

ISA 
ISA 

1AA 

ISA 

19A 

19A 

19A 

18A 
If 

1 

1 

1 

1 

19A 

18A 


1«A 
19* 

19A 


ISA 
19A 

19A 
ISA 
1«A 


19A 
ISA 

19A 


19A 
19A 
ISA 

ISA 
IftA 
18A 
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FacWynanw 


WayneAtooslar  Na- 

tlonai  Forest 

BmnctwWe  Site. 
Laidnglon  Federal 

Correctional  tnsti- 

lution. 

C.  Eza*  Property 

CWbom  Range, 

England  Air  Fon» 

Base. 
Baton  Rouge  Oapol 

OEA-HamMon  Rast- 


DEA-Vtdeo  Comer 
Bourrie  Naborud 
Cemetery. 

Brockton  Medk»t 
Center 

West  Roxtxity  Medi- 
cal Center. 

Ace  Protessional 
Finishing  Co. 

Bainbrldge  Naval 
Training  Center. 

Fort  Hotabird  Crtme 
Records  Center. 

Kaiser  Aluminum  & 
Chemical  Cor- 
poration. 

Glenndale  Plant 
Gemnplasm  Quar- 
antine Fac. 

Granite  Control 


FM«y 


NSA  (FANX  I.  II.  It!) 

NIKM4IA  Geron- 
tology Reseatch. 

Bangor  Maine  Air 
National  Quard- 
BIA. 

Togus  Medk3l  Cen- 
ter. 

Mt  Clement  Naval 
AlrFadlRy. 

August  Bauer  Farm  . 

USEDA  CO  USACE 

Fort  SneMng  Na- 
Honai  Cemetery. 
mNnneapolis. 

DEA-St  Louis 

B4t>o  Pervunglon 
Property. 

FS-Regior^al  Field 
Service  Fac*ty. 

Kootenai  National 
Forest  UbPy  Air- 
port Wood  Trea. 

Groat  Fans  Montana 
AJr  National  Guard 

Precious  Metals 
Plating. 

Grant-itohrs  Ranch  . 

Lyons  Station -. 


TuscorVHertKBw 

Academy. 
West  Fort(  Ranger 

Statioa 
Ted  Srrtth  Property  . 
lUanctiester  Medfcai 

Center  Ash  Dump. 
Sgt.  Joyce  Kilmer 

Amiy  Reserve 

Center. 


3301 


Route  1  BokW  . 
UHwy488  13M 
SWoi 

2685  N.  StteniDOd 

Forest  Oitva. 
Laiteshore  Drive  

68  Humphrey  Street 
MA  National  Cem- 


940  Belmoni  Street 

1400  VFW  Partawy 

lll30ldNPoinl 

RdBWga 
US  Highway  222 


Comer  o(  Oakland 
and  Detroit  Ave- 
nue. 

2000  Halelhoipe 
Ave. 

11601  Old  Pond 
Road. 

2845Hemwood 
Road. 

EKoidge  Landb^  Rd 

4940  Eastern  Ave- 
nue. 

Bangor  Inti  Arpri  Rt 
222/Qeo(rsy  Blvd. 

Route  17  .„ 


RL  1  Box  213 
812  Fkat  Ave 
7601  34th  Avenue 
South. 

120  South  Central 
Rt  2 

14th  and  Catin  ._ 

UbbyAiipoit 

Merratfional  Airport 
Star  Route  Box  65  . 

v.  Mite  North  of 

Deer  Lodge. 
45  Ml.  So  o(  Ennis 

onHwy287. 
NW  y4  Section  26, 

T  37N.  R  9W. 
IS  MHae  South  ol 

Dartiy,  Mton. 
Stete  Route  1903  . 
718  SmyVt  Road .... 

BUgl007raknar 
USAR  Center. 
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rttuNhy  nsms 


FadMyaddraM 


C»ir 


SUM 


Zip  coda 


Agency 


nisfn 


Corrsctlon  coda 


Pilncflion  Plasma 
Ptiyaics  LatXMB- 
tory. 

Wasta  Isolation  Plot 
riam. 

GHa  National  Forest 


BUyl-Eddy  Potash  ... 

Assayars  Labora- 
tories. 

Yucca  Mountain  Site 
Characterization 
ProlBCL 

BLM-Hendsrson 
Lead  Contamina- 
tion Soil  Site. 

BLM-Sandy  Valley 
Landfill  Site. 

BLM-SMverado  Mill 
Site. 

Alex  Rogowski  Prop- 
erty. 

Dresden  Naval  \Jn- 
denwater  Systems 
Center. 

Far  Rockaway  Post- 
al Servtee. 

Gerwral  Electric- 
Johnson  City. 

McLvor  Alk»  Estate 
of. 

Solltech  Inc  WMe 
Beach  Site. 

West  Valley  Dem- 
onstration Protect. 

Womens  Rights  N  H 
P. 

Bronx  Organizatk)nal 
Malnterunce  Shop 
t30a*31. 

Bronx  Organlzattonal 
Maintenance  Shop 
«31. 

Brooklyn  Organlza- 
tkxial  Mainte- 
nance Shop  *23. 

Brookl^  Organlza- 
tk)nal  Mainte- 
nance Shop  *24. 

Brooklyn  Organiza- 
tkxtal  Mainte- 
nance Shop  *40. 

Carthage  Organiza- 
tk>nal  Mainte- 
nance Shop  *14. 

Farmingdale  Organi- 
zattonal  Mainte- 
nance Shop  #43. 

PeekaMU  Organiza- 
tional Mainte- 
nance Shop  *21 
NYAR. 

PeeksWII  Organlza- 
tkxial  Mainte- 
nance Shop  #29. 

Staten  Island  Orga- 
nizatkxwl  Makita- 
nance  Shop*36. 

Stewart  Air  Natkxial 
Guard  Base. 

Syracuse  Organiza- 
Ikxwl  Mainte- 
narve  Shop«S. 

Valhalla  Organiza- 
tional Mainte- 
nance Shop  #22 
HHC10. 


Fmraslal  Campus 


SOMtaaEolCarta- 

bad/JalH«»y. 
Forest  Routs  701 

3.5  Mi  E  of  Hwf 

180. 
3071  Potaah  Mine 

Road. 
2155  Laat  Chance 

Rd. 
FCC— Area  25 


T215.  R63E.  Sac 
26,  27,  34,  35. 


2  Miles  NE 


RFD  2  Box  334 


Seneca  Lake  FMd 
Station. 


1838  Mon  Ave  . 

600  Mam  St 

823  McLvor  Rd 


10648  Lake  Shore 

Road. 
Rock  Spilngs  Road 

116  (0  122  Fall  St ... 

29  West 
KtngsbfUge  Road. 

29  W.  Kingsbrkjge 
Road. 

355  Many  Avenue  . 


14  Street  8th  Ave- 
nue. 

1579  Bedford  Ave- 
nue. 

1  Park  Drive 


25  Baiting  Place 
Road. 

955Washmgton 
Street 


Camp  Smith  . 


321  Manor  Road . 


Stewart  Intemattonal 

Airport 
1055  E.  Genesee 

Street 


Dana  Road 


CatWwd 

Akna 


Carlsbad 

Elko 

Mercury .. 


Handarson 


Sandy  Valley . 


Goshen 

Dresden  

Far  Rockaway . 
Johnson  CKy ... 
OaksCorrters  . 

Irvlnfl , 

West  Vriley 

Bronit 


Brortx 


Brooklyn 


Brooklyn 


Brooklyn 


Carthage 


Farmingdale 


Peeksklll . 


Peekskia. 


Staten  Mand. 

Newtxirgh  

Syracuse 


VaVtaila 


NJ 


NM 
NV 
NV 

NV 

NV 
NV 
NY 
NY 

NY 
NY 
NY 
NV 
NY 
NY 
NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 
NY 

NY 


88221 
88039 

88220 
88601 
88023 

89015 

88119 


10924 
14441 

11691 
13790 
14518 
14061 
14171 
13146 
10466 

10468 

11206 

11215 

11225 

13619 

11735 

10566 

10568 

10314 

12550 
13210 

10S95 


Energy 


Agrtcuttura. 


imarkx. 


Intsrtor. 

Intertor. 
Intertor. 


Air  Force . 


Air  Force 


Air  Force 


Air  Foice  .... 


Air  Force 


Air  Force 
Air  Force 
Air  Force 

Air  Force 

Air  Force 

Air  Force 
Air  Force 

Air  Force 


103c  »10 


3016. 
103c. 

3016. 
3010. 
3016 


103c 

103c 

3016 

3018 „. 

3010 


3010 

3010 

3010 

»10 

3005  3010  3016 

3010 

3010 


3010. 

3010 

3010 

3010 

3010. 

3010. 

3010 

3010. 

3010 

103c 
3010 

3010 


ISA 

19A 
19A 

19A 
18A 
19A 

igA 

19A 

igA 

ISA 

19A 

19* 
19A 
19A 
1M 
19A 
19A 
19A 

1BA 

19A 

19A 

19A 

19A 

19A 

19A 

igA 

19A 

19A 
19A 

19A 
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FacMily  nam« 


Westhamptoo  Beac^ 
Air  National  Guard 
Faculty. 

wrxahaa  OfganUa- 
tionai  Malrt8- 
nanc0S^opt15. 

Ntagara  Fails  Facility 

FBP-Brocktyn 

Btnghamton  PosJ  Of- 

flca. 
Hidavilia  Post  Of- 

flc«. 

Aeroquip  INOAC  

Krejci  Dump  Site 

Snenango  Oisposat 
Sit^ORP. 

Peny  Nucfear  Powef 
Plwit 

Lone  IMouniain  Po(- 
iutton  Coniroi  Fa- 
culty. 

Atlas  Missle  Site  tiO 

Alias  Missie  Site  t3 

Atlas  Misste  Site  <4 

Attas  l^issle  Site  »5 

Atlas  t^issle  S<ia  «6 

Atlas  Ditlssie  Site  M 

Atlas  Missie  Site  t9 

Natlonallns:itute  tor 
Pofroteum  &  Erv 
ergy  Research. 

Poftland  3  Mile  Can- 
yon Site. 

Portland  Ihtoorings 
USAEO. 

BPA-CeHIo  Con- 
verter Statloa 

BPA— Oregon  City  .. 

Aflegheny  County 
Department  o( 
Maintenarce. 

Port  amton  S«e 

Tennessee  Gas 
Ptpeline. 

91  tth  Tactical  Airfttl 
Group. 

Pittsburgh  Air  Na- 
tter^ Gaurd. 

Keystone  Training 
Area. 

Amtiak-Lancaster 
C4S. 

Aqueduct  &  Sewer 
Authortty. 

Coventry  Nhe  Con- 
trol Are*. 

Hutto-Green  Ware- 
house. 

Southern  Architec- 
tural WoodwortL 

McEnUre  Air  Na- 
tional Guard  Base. 

Hub  City  Inc  

Fort  Randan  Project 

WAPA-Plerre  Hydro- 
electric Ptant 

Fort  RarxlaM  Project- 
Corps  of  Engi- 
neers. 

Pierre  Hydroelectnc 
PlanL 

McGhee  Tyson  Air 
National  Guard 
Base. 


FaciWy  address 


Suttoih  County  Air- 
port. 

62  Pouitney  St 


9400  Porter  Road  ... 
830  Third  Ave  BMg 

1. 
115  Henry  Street  .... 

2€0  Engineers  Ortve 

1410  Motor  Dr  

814  Hines  HiU  Rd  ... 

Junction  Hwy  281  ft 
412. 


220  N  Virginia  Ave 


184  1.2  Ml  Wol  Exit 

147. 
8010  NW  SI  Helena 

Rd. 
3920  Columbia  View 

DrE. 
I68ffi  Eaden  Road 
Ok)  Fraeport  Rd 

BlawnoxQar. 

Rl  61 

Turkey  Run  (Station 

319). 
Greater  Pittsburgh 

IntlAlrpl 
Greater  Pittsburgh 

mtr^AirpL 
Greenwood  Twrp 

55  McGovem  Ave ... 

|i)oad3Km  14.3 
Bamo  Obrero  Sta- 
tloa 

ON  Read  School 
House  Road. 

PaacaHas  St  &  Val- 
ley Dr. 

7402  Fairlleld  Rd  .... 

Mailstop  8 

524  13th  St  West .... 
Boa  19 _ 

1-^ 

Fort  Randan  Power 
PlanL 

1-90  .„ 


McOhee  Tyaon  Air- 
pott 


City 


Westftampton 
Beactv 

WWtehal 

Niagara  Falls  .. 
BrooWyTi 

Btvghamton 

Htelsvllie 

Fremont  

Boston  Heights 

Peny 

Waynoka 

Mar>gum 

Snyder  

Cache  

Manltou 

Manltoo 

Olustee 

HolHs 

Sartfesviile  

Arlington  

Portland  

The  Oaiiea 

Oregon  City  .... 
Pittsburgh 

Port  Cllntoo 

Wyalusmg  ....... 

Ptttsburs^ 

Pittsburgh 

Geneva 

Lancaster 

Santurce  

Coventry  ._ 

Blackvtile 

Columbia 

Eastover  

Brookings 

Pickstown 

Pierre 

Ptekstown 

Pierre 

Knoxvilie 


State 


NY 

NY 

NY 
NY 

NY 

NY 

OH 
OH 
OH 

OH 

OK 


OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 


OR 

on 
on 
on 

PA 

PA 
PA 

PA 

PA 

PA 

PA 

PR 

Rl 
SC 
SC 
SC 

so 
so 

SO 
SO 

so 

TN 


Zip  code 


11978 


12887 


11232 

13902 

11802 

43420 
44238 


73654 
73566 
73527 
73555 
73555 
73560 
73550 
74003 


97812 

97210 

97058 

97045 
15238 

19549 
188S3 

15231 

15231 

16316 

17602 

00916 

02816 

29617 

29203 

29044 

57006 
57387 

57501 

57367 

57501 
37901 


Agency 


Air  Force 

Air  Force 

Army  

Justk* 

Postal  Senirk:e 

Postal  Servk:e 


Coo*  ol  Engineers, 
CML 

Eh«W  

Air  Force 

Air  Force 

Air  Force _ 

Air  Force 

Air  Force 

Air  Force 

Air  Force 

Energy  


Corpe  ot  Engineers, 

CIviL 
Corpe  of  Engineers, 

CIvIL 
Energy  „ 

Energy  „ 

Air  Force 

Air  Force 

Army 

Transportatkxi 

Army  

Air  Force 

Corpe  vt  Engineers, 

Civl. 
Corps  ol  Engineers, 

CIvtt. 
Corps  ol  Engineers- 

Civtl  Works. 


Energy 

Air  Force  ... 


Reporting  mecha- 
nism 


3010 

3010 

103a 

»10 

3010 

3010  ..„ 

3010 

3010 

3016 ™ 

1038 

103a 

103c 

103c 

103c 

103c 

103c 

103c 

103c 

3010 

3010 

3010 

3010 

lOaa 

3010 

3010 

IJOIO .- 

3010 

3010 

103c 

M10 

1038 

103c 

301.6 

»10 

103c 

3010 

3010 

1038 

3010 

1038 

103c  3010 


Correctton  code 


19A 

19A 

19A 
19A 

19A 

19A 

ISA 
19A 
19A 

19A 

19A 


19A 
ISA 
1»A 
19A 
19A 
18A 
19A 
19A 


19A 

19A 

19A 

19A 
19A 

19A 
19A 

19A 

18A 

19A 

ISA 

19A 

19A 

18A 

19A 

19A 

ISA 
18A 

19A 

19A 

19A 
1»A 
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Federal  FACttmES  [Xxket— Continuecl 

(Doctut  AddMom] 


FacaRynaiM 

Ensiey  Engineer 
YanJ-Cofps  of  Erv 
glnaare. 

CMckamauga  Hydro 
Plant. 

Capital  W)rB& 
CaUa. 

dn-Spedflcatlon 
Famitzer  Site. 

Cotton  Insects  Re- 
search Latxxatoiy. 

Federal  Grain  Union 
Equity. 

Honey  Bee  Re- 
saarcti  LatXKatory. 

Atlas  Missle  Site  •? 

Fort  Worth  FacMlty  .„ 

Houston  Army  Re- 
serve Center  02 
(AIMSA4). 

mgieside  Naval  Air 
Station. 

American  ForV  Can- 
yon/Uinta NadonaL 

Salt  Lake  City  Medi- 
cal Center. 

Fauquier  County 
LandflD. 

Goodwin  Junkyard  .. 

Ii 

Lynn  Hivan  Bay 

Site. 
Marichester  Tank  & 

EqulpmertCo. 
Strategic  Systems 

Program  Off. 
Sutton  Enteiprtses 

inc. 
Hemdon  Offtee 

DarrvRie  Housing 

Autttortty. 
DanvWe  Housing 

AuttKxIty. 
Defense  Commu- 

nkaUon  Agency. 

Norfolk  Facility  

Norfolk  Naval  Avia- 

IkxiOepoL 
Southeastern  PubUc 

Service. 

LMC  Farms 

Spokane  industrial 

Parte. 
Okanogan  National 

Forest  AWer  CrtL 
Okanagan  Nattonal 

Forest:  Bonaparte. 
Okanagan  NatkxMl 

Forest:  Eight  Mite 

Ranch. 
Okanagan  Natk>nal 

Forest  Kerr. 
Okanagan  Natkjnal 

Forest  Lost  Lake. 
Okanagan  Natkxtai 

Forest:  Minnie 

Mine. 
Okanagan  Natk)nal 

Forest  Tv»isp 
Wenatchee  Natk>nal 

Forest:  Stellko. 
Cerrtralia  Army  Na- 

tkxMl  Guard. 
EohralB  Army  Na- 
tional Guard. 


Facaiy  address 


Guy 


State 


Zip  code 


Agency 


RaporVng  mecha- 
nism 


Coffedlon  code 


1726  Mithchol  Rd ... 

TN  Hwy  153  ....: 

910  lOlh  St 

Rural  Waker  Coun- 
ty. 

2631  TkW  Rd 


10  M.  SW  Carswel 
AFB  Radial  270  & 
240. 

7077  Perimeter  Park 
Drive. 

FM  1089  5  M  S  Of 
City. 

500  FoothiB  Boule- 
vard. 
Route  674 

Route  6S9  Kings 
CoveRoed/Box 
98. 

Air  Parte  Or  Rte  684 

193lJetrerson 

Davis  Hwy  CM  «3. 
1067  "A"  Alsxandrta 

Lane. 
92SSpringvale 

Road. 
651  Cardkwl  Ptace  . 

317  Grant  St 

South  Courthouse 

^-  -  -. 

HOM. 

200  Ugon  Street 

RL  #1  Box  363 

309  Byrd  Street  

1st  A  East  Street 
Comer. 


Men^ihis  -.. 

Chattarx>oga 
Ptano 

BrownsvUe. 

DeerPart(  „ 

Weak 

Odel 

Fort  Worth 

Houston „.... 

IngieskJe  

Pleasant  Grove 

Salt  Lake  Oty 

Fauquier  „ 

CarroDton 

Lynn  Haven  Shores 

Petersburg 

Afflngton 

Chesapeake  

Hemdon _ 

DanvUe 

Danvlfle 

Arlington  ..»„«._.. 

Norfolk 

NofMk  ...» 

Portsmouth 

Mubton 

Spokane  

Twlap - 

Chesaw  ...„ 

Wlnthrop 

Conoonully 

Chesaw 

Twl^> _ _.. 

Ardemwir  _ 

CentraHa  

Ephrata 


TH 

TN 
TX 
TX 
TX 
TX 
TX 

TX 

TX 

TX 

TX 
UT 
UT 
VA 
VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 
VA 

VA 

WA 
WA 

WA 

WA 

WA 

WA 
WA 
WA 

WA 
WA 
WA 
WA 


36109 

37401 
75086 


78520 

77536 

78520 

79247 
76024 

77041 

78362 
84601 
84148 
22186 
22314 

23461 
23803 
22202 
23320 
22070 
24541 
24541 
22204 


96935 

99216 

96856 

96862 
98819 


96856 

98611 
96531 
96823 


Coipe  of  Cnglneeri- 
Clvtl  Worts. 

Tennessee  Valley 
Aumority. 


3010 


Agrtcuhm 

AgrtcuKura 

Agricultura 

Air  Fone 

Air  Force 

Army „ 

Navy 

Veterans  Adminls- 
katkm. 

Defense  Mapping 

Agency. 
Housing  and  Urban 

DevsiopmenL 
Housing  and  Uitan 

DevekiprrtenL 
Navy _ „. 

Navy 

Navy 

Navy 

Agrk»lturs ~..- 

Agrtcultura 

Agrtcultufe 

Agricufturs 

Agrtcultuiv 

AgrtcullurB  ~ 

Agriculture „. 

Agrtoultura 

Army 

Army 


103c 

M10 

3010 

103c«>10  . 

103c 

M10  — 

3010 

103c  3010 . 

103a. 
103a. 


103a 

3016 
103c. 


103c 

103c 

103c 

103c 

103c 

3016 — . 


103c. 
103c  . 
3010. 
3010. 


19A 

19A 
19A 
19A 
19A 

igA 

19A 

19A 
ISA 

t9A 

19A 
ISA 
19A 
19A 
19A 

19A 

19A 

19A 

19A 

19A 

19A 

19A 

19A 

19A 
19A 

19A 

19A 
19A 

19A 

19A 

19A 

19A 
19A 
19A 

19A 
19A 
1AA 
19A 
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Facimyname 

Facittiy  artrtreta 

City 

Staia 

Zip  code 

Agency 

Reporting  mecha- 
nism 

Correction  coda 

Moniasano  Army 
Natlonai  Guam 

Yafcima  Amiy  Na- 
ttonalGuam 

BPA-BakaOvan 
SulMiaUon. 

BPA-CoamopoHa 

BPA-Wonroa 

BPA-Pofl  Angelea  ... 
Saaffle  Navy  FacHity 
West  VirginM  Air 
riattonat  Guard. 
Marttnsburg  HosiXlal 

BLM-lndlan  Craeti 

296  Ciemona  Road 

1702  Padfic  High- 
way. 
Bake  Over>  Road .... 

Arcacto  Drtva  ^ 

Mortaaano 

Yakima 

Maupm 

CoamopoUs  .- 

Monro* 

Port  ArgeJea 

Seame - 

Charleston  — 

Marttnsftorg 

Near  Buffalo 

WA 
WA 

WA 

WA 
WA 

WA 
WA 
WV 

WV 

WY 

WY 

96*30 
86801 

96537 
96272 

96362 
96696 
25311 

25401 
82324 

Afmy . 

Army  

Envoy  — •  "■• 

En«TW  

EnaW  

En«W  -  - 

Navy _ 

Transportation 

Veterans  Admints- 

IfHlVjri. 
miertoi 

imertof ~ 

3010 

3010 - 

103c „ 

103B -„ 

1036 

103* 

103a » 

103c  3010 

ISA 
19A 
ISA 
ISA 

25414  Od  Pipeitna 

Road. 
1400  E  Parti  Streel . 

Ptw  90 

Veager  Airport 

Route  9 

SE  V*  KH  \.  Sec 
18  T16N  R92V^. 

ISA 

ISA 
ISA 

ISA 

103c „ 

103c - 

3010 

tSA 
1&A 

Otuma. 
BLUM*  W.  Ptpalina 
BarralSp. 

Cartort 

>SA 

FEDERAL  FAClLrriES  DOCKET 
(Dockei  Oeletlorvs) 


Facfflty  name 


Faciity  address 


City 


State 


Zip  coda 


Agency 


Raportingi 
mectwnism 


Cortec- 

(ton  0OC9 


Irdian  Polnt/Ouncan  Carui  ... 

Fort  Greeiy  _. 

Elson  Lagoon  

Gustavas  Airport 

FWS-Hopc  Wttdtife  Araa 

BIA-Hive»  Site  #2 „ 

BIA-Teecnospcs  Dtp  Vat 

Angeles  MationaJ  Forest 

Cleveland  National  Forest 

FS-Calitomia  Copper  Com- 
pany. 

Natloru>  Manna  Fisheries 
Servica. 

BLM-Horse  Corrals 

BLM-Kem  Valley  Sanitary 
LandfiU. 

Pasadena  Postat  Servtca 

Marttima  Administration 

Suisun  Bay  Res  FH. 

BR-Englneenng  &  Research 
Center. 

FWS-6o(T^y  Hook  Nallona) 
WlMlife  Refuge. 

GuN  Breeze  Envtronmental 
Research  Laboratory. 

NPS-BIg  Cypress  National 
Preserve. 

AJtantic  Fleet  Weapons  Tralrv 
Ing  Facility. 

Fort  L^udertUie  Naval  Under- 
water Systems  Center 

W.  Palm  Beach  Naval  Under- 
water Systems  Center. 

BLM-Feedloi  Dump 

Bureau  ol  the  Census 

JeffersorMlia  Federal  Canter 

Site  D11  Powef  Piart 

Ksatchie  Worti  Center  

Tom  Nevers  Head  Naval  Fa- 
ciltty. 

PtRsfleW  Post  Onica 

Sprlngfleld  Post  Oftic* 

Uncrtn  Park  Post  Office 

Saglfww  Poet  Office 

Troy  Postal  Servica  „ 

S«jf>er1or  National  Forest 

FS-OS   Midwestern   Latwra- 

•wy- 


Kuprearx}^       Island— Indian 
Point. 

East  ol  Barrow 

4  MHes  North  off  Hwy  32  

T3S  R63  Sec  3 

US  Hwy  160  Board  Set* 

Loa  Pir^aios  Storage  Rt  1 

13600  PorT^«^8do  Rd 

Sac     1-5.9.>0.12^5     T21N 

ni3E. 
3150  Paradise  Or  _ 

Hwy  395  O  Viewtand,  6  Ml 

NW  ot  Wendet. 
T25S,  R33E.  N'A  SW'/i  Sec 

35.  MOM. 

600  N  Lincoln  Ave 

Lake     Herman     Rd    Foot/ 

SuiaonB. 
Denver      Federal      Center, 

BUg  56. 
Marshtown  Road 

Sabine  Island 

Star  Route  LL  11 

US  Naval  Station  „ 

1650  Southwest  39in  Street . 

801  Clematis  Street 

T4SR3E  SEC  26  

2255  Emerpnss  Or 

1201  E.  lOlh  Strael 

5  E  ssctkm 

212  Feno  Street  

1883  Main  Street 

1515  Fort  Si  .„ 

1233  S  WasWngloo 

2844  Uvemoia 

Boa  338 

4300  GoodfeHow 


Fort  Greeiy 

Barrow 

Gustavas 

Hope 

Gila  River  lr»- 
dianResv. 

Teecnospos  

Saugua  

SanOlego 

Oulncy 

TttHHOn  

Wendel 

Kernvlile 

Pasadena  

Benlcla 

Denver  

Little  Creek 

GuN  Breeze  

Ochopee  

FPO  Miami  

Fort  Lauderdale 

W.  Palm  Beach 

Grandview  

Westchester 

JelfersonvUie .... 
Paducah  

Nantucket 

PtttsfleW 

SpnngfleW 

Linooln  Park 

Saginaw 

Trey 

Duluth _ 

SI  Louis 


AK 

AK 
AK 
AK 
AR 
AZ 

AZ 
CA 
CA 
CA 

CA 

CA 

CA 

CA 
CA 

CO 

DE 

FL 

FL 

FL 

FL 

FL 

10 

IL 

IN 

KY 

LA 

MA 

MA 

MA 

Ml 

Ml 

Ml 

MN 

MO 


S8733 
99723 
99626 
71801 
85247 


91350 
92131 


96136 


91109 
94510 

80225 

19977 

32561 

33943 

34051 

33315 

33402 

83624 
60153 
47130 


01201 
01101 
48146 
48605 
48099 
55801 


Agrtoulture  

Army 

Navy  

Transportatton 

Interior  

interior  

Infertor  

Agriculture  

Agrk:u*ture  

Agriculture  

Commerce 

Inferior  ...„ 

Interior 

Postal  Servk» 
Transportation 

Interior  „ 

Intertor  

EPA  

Interior  

Navy  — 

Navy  „ 

Navy  

Interior  

Commerce 

Commerce 

Energy 

Agrk:ulture 

Navy  

Postal  Servtee 
Postal  Senrtoa 
Postal  Senrice 
Postal  Senrtca 
Postal  Servtee 
AgrtcuKure  — 
AgrtouRure  ..... 


3016103c 

3016  103c 
103c 

xieioac 

lOSC 
1C3C 

I03c 
1C3C3010 
103C3010 

I03c 

>C3C 

1C3IC 

1C3C 

3010 
3010 

3005  3010 
103c 
103c 

3010  X16 

3010 

3016 

3010 

3010 

103c 
3010 
30103016 
103a 
3016 
lOac 

3010 
3010 
3010 

3010 

3010 

3016 

3010103c 


6 
2 
2 
2 
2 

6 
1 
1 

4 


1 

8 

1 

6 

1 

11 


3 
1 
1 

S 
4 
3 

1 
1 
1 
1 
1 
3 
1 
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Federal  Faciuties  Docket— Continued 

(Docket  Deletions] 


Facflity  name 


Facility  address 


City 


SUto 


Zip  code 


Agency 


Reporting 
fnecharwn 


Correc- 
tion code 


SEA  FA  Reeearch  Labora- 
tory. 

NAD  Bum  Pit/Yard  Durrp  

Nike  Miuile  Battery 

Faifton  Federal  Correctional 
institiJtk>n. 

Mkl-Stete  Correcttonat  Fadi- 
tfy. 

New  York  Intemattorai  & 
Bblk  IMaH  Center. 

Bronx  Naval  &  Manne  Corps 
Reserve  Center. 

ButtvUle  Army  Reserve  Cerv 
ter. 

RonkonkofM  Arrry  Aviatton 
Support  Facility. 

Fretjport  Naval  Rese-ve  Cen- 
ter. 

Syracuse  NavaJ  Reserve 
Center. 

Plant  #36  

Isabela  Naval  Communication 
Station. 

Pfovklence  Msdteal  Center  ... 

NPS-Tour  Boat  Facility 

BIA-Pine  Ridge  Reservat'on  . 

Concord  Substation 

Fort  P»yne  46»<V  Substatton  . 

UnWentJfted  Site 

NOAA-Manchester  Fiekl  Sta- 
tkxi. 

Jackson  Paik  Housing  

North  Bend  Undersee  War- 
tare  Engineertng  Station. 

Rawley  Coast  Guard  Housing 

BLM-Wyoming  State  Otfk»  ... 


3505  25th  Avenue,  P.O.  Box 
3209. 

Sec  6  T6N  R8W  

Cross  Keys  Rd 

Faltoo-Mlllvllle  Rd 

Range  Road  

80  County  Road 

Fort  Schuy*er 

Route  17K  

Hangar  A.  IwlacArthur  Airport 

112  Hanse  Ave 

5S03  East  Moltoy  Rd 


GuNport 


Clay  Center 

Sk:Merviile ... 
Falrton  


Wnghtstown  .. 
Jersey  City  ... 

Bronx 

BuRvUie  

Ronkonkoma 

Freepoit 

Mattydale  


Shepard  Lane  ... 
PR-2KM  116.2 


Evendaie . 
Isabela  ... 


Chalkstorw  Avenue 

Concord  St  at  end  of  Cal- 

twunSt. 
#118,119,59.   Sec   12  T35N 

R45W. 

Davkteon  Road 

Godfrey  Avenue  

US  Forest  Servkie  Property  . 
7305  Beach  St  Drive  East .... 

Naval  Hospital  Bremerton  .... 
T23N  R9E  S28  NE'/.  


Providence  . 
Charleston  . 

Pine  Ridge  . 


Chattanooga  .... 

Fort  PayTw 

HuntsviUe 

Port  Orchard  .... 


Bremerton  .. 
North  Bend 


Rte  3  Hwy  0  

2515  Warren  Ave 


Two  Rivers 
Ctteyervte  .. 


MS 

NE 
NJ 
NJ 

NJ 

NJ 

NY 

NY 

NY 

NY 

NY 

OH 
PR 

Rl 
SC 

SO 

TN 
TN 
TX 
WA 

WA 
WA 

Wl 
WY 


39503 

68933 

08012 
06320 

08562 

07307 

10465 

10915 

11779 

11520 

13211 

45241 
00662 

02908 


Agrteuiture 


AgrtcuttufB  

Qerwrat  Servlcee  Aomin 
Justtee  


Justtee  

Postal  Servk» 

Army  

Am»y 

Am>y  

Navy  

Navy  


Air  Force 
Navy  


Veterans  Administration 
Intertor  


57770 
37402 


Interior 


Tennessee  Valley  Au?t-K>rliy 
Termessee  Valley  Authority 

Agriculture  

Comrrarce 


96314 
98045 

54241 
82003 


Navy 
Navy 


Transportation 
Intertor  


3005X110 
103c 
103c 
3010 
3010 

3010 

3010 

3010 

3010 

X10 

3010 

3010 

103c 
3010 

3010 
103c 

3010 

103a 
103a 
103c 
103c 

3016 
X10 

3010 
3010 


10 


4 
4 

6 
2 

4 
4 


FEDERAL  Facilities  Docket 

(Docket  Correctkxis] 


FJacHlty  name 


Facility  address 


City 


State 


Zip  code 


Agency 


Reporting  mecttanism 


CormcBon 


C    Cape  Lisbume  Air 

Force  Statkxi. 
O    Cape  Lisbume  Air 

Force  Station. 
C    Dev^ineSite 

Coiiinson. 
0    BLM-Coffinson 

Point  DewHne  Site. 
C    Dewtine  Site  LlZ-2  . 

O    Define  Site  LIZ-2 

C    Dewilne  Site  LIZ-3  . 

O    Dewltne  Site  LIZ-3 

C    GcM  King  Creek 

PR& 
O    Gold  King  Creek 

RRa 
C    Kotzebue  White 

Alk^Site. 
O    Kotzebue  White 

Alice  Site. 
C    Tdtalina  Air  Force 

StatkMi. 
O    TataHna  Air  Force 

Station. 
C    Fort  Greely 


11  ACW/CC 
11  TCW/CC 


290  miles  SE  ot  Bar- 
tow. 

290  miles  SE  of  Bar- 
row. 

Kasegaiik  Lagoon- 
Chukchi  Sea. 

Kasegaiik  Lagoon- 
Chukchi  Sea. 

Kuk  River  &  Chukchi 
Sea. 

Kuk  Ftiver  &  Chukchi 
Sea. 

T8S  R2W  Sec  22,  27 

T8S  R2W  Sec  22,  27 
11  ACW/CG  


O    BigDetta 


NW  Comer  of  BaWwIn 

Peninsula. 
11  TCW/CC  


11  TCW/CC  

Fort  Greeiy  Airport 
Fort  Greely  Airport 


Elnriendort  AFB 
Elmendorf  AFB 

Barrow 

Barrow  

Point  Lay 

Point  Lay 

Walnwrlghl 

Wainwright 

VakJez 

VaWez 

Elmendorf  AFB 

Kotzebue 

Elmendorf  AFB 
Elmendorf  AFB 
Delta  Junctk>n  .. 
Delta  Junctxxi .. 


AK 
AK 
AK 
AK 
AK 
AK 
AK 
AK 
AK 
AK 
AK 
AK 
AK 
AK 
AK 
AK 


99506 
99506 
99723 
99723 
99766 
99766 
99782 
99782 
99686 
99686 
99506 
99752 
99506 
99506 
99737 
99737 


Air  Force 
Air  Force 
Air  Force 
Interior .... 
Air  Force 
Air  Force 
Air  Force 
Air  Force 
Air  Force 
Air  Force 
Air  Force 
Air  Force 
Air  Force 
Air  Force 


Corps  of  Engineers, 

Civil. 
Corps  of  Engineers, 

Civil. 


3010  103c  3016  . 
3010  103c  W16  . 

103c  „.. 

103c 

3010  103c  3016  . 

3010  103c 

3010  103c  3016  . 

3010  103c  

103c  3010  3016  . 

103c  

103c  3016  3010  . 
103c  3016  3010. 
3010  103c  3016  . 

3010  103c  

103c  3016 

103c  3016 


20A 


22 


23 


20A,  23 


23 


20A 


23 


20A 


7310 
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Fedgral  FACiunES  DOCKET— Continued 

[Oochal  CoiVKttonsI 


FacMynMW 


Ountp. 
O   BUN-CMaftdatar 

Dump. 
C    BLM-FolEgtMrt 

Dump. 
O   BLM-^M  Egbert 

Diotpl 
C    BLM-f>un«a  Air 

Navlgalloft  SKa 
O    BLM-OwMaAir 

N8>rigfltton  SAs. 
C   PNSStmvon 

RK«rCM. 
O    FWS-KffHiNi- 

ttonai  WUMt  Retugs. 
C    NPS  Dw<ngUnd 

BMga  Natlorwl  Pre- 


O  NPS-eertng  Und 
Brtdo*  Nadonai  Prs- 
Mfva. 

C   Adak  Naval  Air  Sta- 

ttM. 

O   Aditi  NMSI  Air  Sa- 
tloa 

C    FAA-VNk  Route 
Traffic  Center. 

O    FAA-Mr  Route 
Traffic  CanMr. 

C    FAA-MtddMon  la- 
land 

O  MIddMon  Island .... 

C    FAA  MoMtMMy 
staging  FWd 

O    FAA-Non>«way 
Staging  FWd. 

C    Max«M«  Mr  Force 


O    MaawoM  Air  Force 
Base. 

C    Redstone  Areertal 
MasMe  Conwnand. 

O   Redstone  Arsenal 
MtaaHs  Corwnand. 

C    Waitonal  Air  Radt- 
atlon  Emrtionment 
Latwratory. 

O    ORP,  EERF  

C    Wheeler  Hydio- 
powsr  Plant 

O   WDeeler  Hydn- 
power  Plent 

C    Williams  Air  Fon» 
Base. 

O    WUttams  Air  Force 
Base. 

C    Ptani  *42  (RodcweO 
International). 

O    Plant  t42  (Rockwell 
mtemational}. 

C    Rtveftnnk  Army 
AnwnunMon  Depot 

O    RIveftiank  Aimy 
Ammunitton  Depot 

C    LawrerKe  Uvermore 
National  Laboratory. 

O    Lawrence  Uver- 
more Natxnal  Lab- 
oratory. 

C    BUyt-AdM  Transtor 
Station. 

O    BLM-Adki  Transfer 
Station. 

C    BLM-Aurora  Can- 
yon MWaita 

O    BLM-Aurora  Can- 
yon MiNsHa. 


Fac«y 


Tl6S.R11E.SecS  „ 
Ties.  R11E,  Sec  t  - 
T1S.  R33E.  Sec  31  - 
T1S,R32E.Sec31  ^ 
PunlMa  Uke 


SMHBRoad. 
SU  Hit  Road. 
P.aBoa220 

Bo»220 


51-«4N.  176-45W  _... 

5t-64N,  t76-45W 

S400  Oavte  Highwey  _ 

5400  Oavte  HH)»»My  ■- 
MiddMon  Island-NOR 

MMdMon  lsland4K)R 
MorttWKBy  VUtoQS ...,«.» 

Northway  Vllaga 

3800  Air  Base  Group 

Dee. 
3800  Ak  Base  Group 

Dee. 
CMORUSAMICOM 

ORSMMC 
CMORUSAMICOM 

ORSMMC 
1504  A¥snue  A  — 


1890  Fedsral  Drlva  — 
Rt  2 

Rt  2 _. 

82  ABG/DE _. 

82  ABG/DE  

2501  E  Ave.  P  .- 

20th  St.  &  E  Ave. 

O&M. 
5300  Claue  M 


5300  Claus  Rd 

7000  Eas»  Ave 

7000  East  Ave  ..„ 


ImiSEolAdIn; 
T.39N.  R9E.  Sec  27 

1  mi  SE  Of  Adin; 
T  J9N,  R9E.  Sec  27 

Nawsal  City  Brfctge- 
port. 

Neweat  CXy  Bridge- 
port. 


Of 


EaGto 

FaMMMlis  Meridian 

PMMa  tjtia 

Doniilia  Lake 

Soidofew 

Soldoltw. 


Nenie 

Adak  Island. 


Anctorage 
Anchorage 


Northway  VHage .... 
Maxwes  AFo .....»».. 

Maxwaa  AF8 

HuntsvKle 

HuntsvWe 

Montgomery ...._.... 

Montgomery  ___„.. 
Towm  Creek 

Town  Creek 

WMams  Air  Force 
Baae. 

WHRams  Air  Force 

Base. 
Pabndale  ._ 

Pabndale _ 

Rtvertxank 

Rtverbank 

Uvermore 

LkMimora 

Adbi 

Adki 

BrWgaport 

Bridgeport  __.._. 


State 


AK 
AK 

AK 
AK 

AK 

AK 
AK 
AK 
AK 

AK 

AK 

AK 
AK 
AK 
AK 

AK 

AK 

AK 
AL 
AL 
AL 
AL 
AL 

AL 

AL 

AL 
AZ 
AZ 

CA 
CA 
CA 
CA 
CA 
CA 

CA 
CA 
CA 
CA 


Zip  coda 


W723 


00738 


ooooo 

V9WMf 

90669-2139 

00669-2139 

097B2 

09762 

98599 
09600 


90764 
99784 
36112 
36112 
35698 
35898 
36115-2601 

36109 
35672 

35672 

85240 

85240 

93550-0678 

93550-0678 

96367-0678 

96367-0678 

94550 

94550 


m^^mPf 


fentoilof . 


fenloHof . 


93517 


interior 

Navy 

Navy 

Tnnsportatton _._ 

iransponamn ...~ 

TransportaOon  _ 

Transportalton 

Transpoftalton ...._...« 

Transportalkm 

Ak  Fo«ce 

Air  Force „ 

Auny  _ _ 

Amiy 

EPA 

EPA 

Tennessee  Vafley  Au- 

thodiy. 
Tennessee  Valley  Ao- 

IhorKy. 
Air  Force -... 

Ak  Force  ._ 

Air  Force „, 

Air  Force  ._ 

Army _ 

Army  

Energy  — 

En«gy 

Martor 

Maitor 


Reportkig  mechantsm 

103c 

103c 

103c 

103c  .- 

3016  103C 

3016  109c 

3rft6 103c 

3016  103c  ...„ 

KHc 

103c 

3005  3010  3016103c 

103e. 
3005  3010  3016  103c 

103c  3010 

103c 

3016  103c 

3016  103c 

3016  103c  3010 

3016  103C 

3010  103c  3016 - 

3010  103c  -_ 

3005  3010  3016  1CK3C 
103a. 

3005  3010  3016  103c 
103a. 

103c  ..- — 

109c 

3010  103a 

3010 - 

3006  3010  3016  1030 
103a. 

3005  3010  3016  103c 

3005  »10  3016  103c 

3005  3010  3016103c 

3006  3010  3016  103 
103a. 

3005  3010  3016  103c 

aOOa  3010  3016  103c 

103a. 
3005  3010  3016  103c 

103c  3016 

103c 

103c 

103c 


Correettoi 
codes 


20A 
20A 
20A 
20A 
20A 

23 

23 

20A 
23 

23 

20A 

2QA 

23 

23 

20A 

23c 

23 

23 

23 
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Federal  Facilities  Docket— Continued 

[Docket  Corrections) 


Facttty  name 


C    BLM-Blackrock 

0    BLM-BlackiDCk 

Mine. 
C    BLM-Bodle  Mine 


BLM-Bodle  Mine 
BLM-DuckFlat  ... 
BLM-Duck  Flat  ... 


O 
C 

o 

C    BLM-Kem  Valley 

liandfin 
O    BLM-Kem  Valley 

UandfiU. 
C  IBLM-RlncondaMlne 


O    BLM-Rinoonda 
MIna. 
BLM-Salambo  Mine 


BLM-Salambo  Mine 


C    BLM-Susanville 

Horse  Corrals  Site. 
O  iBLM-SusanvllleSlte 


BLM-Swansaa  Site 


ILM-Swansea  Site 


C    Alameda  Naval  Air 

Station. 
O    Alameda  Naval  Air 

Station. 
C    El  Toro  Marine 

Corps  Air  Station. 
O    El  Toro  Marine 

Corps  Air  Station. 
C    Long  Beach  Naval 

Shipyard. 
O    Long  Beach  Naval 

Shipyard. 
C    Monterey  Naval 

Postgraduate  School. 
O    Monterey  Naval 

Postgraduate  School. 
C   North  Island  Naval 

Air  StaUon-Sere 

Camp/Wames. 
O    North  Island  Naval 

Air  Station-Sera 

Carrp/Wames. 
C    San  Diego  Naval 

Submarine  Base. 

O    San  Diego  Naval 
Submarine  Base. 

C    San  Frandsoo  Post- 
al Sen/tce  Vehicle 
Maintenance. 

O    San  Frandsoo 
Postal  Service  Vehi- 
cle Maintenance. 

C    Rodcy  Mountain  Ar- 
senal. 

O  iRocfcy  Mountain  Ar- 
•anaL 

C   KnoUsAtomlo 
PDKver  LabooMory- 
WlndsorSlte. 

O    KnoHsAtomlc 
Power  Laboratory- 
Windsor  Site. 


FadUty  address 


T3S.  R31E,  Sec13  & 

14  MOM. 
Nearest  City  Bishop ... 

T4N.  R21E,  Sec  9&a 
MOM. 

Nearest  City  Bridge- 
port. 

T36NR19E 
Sec7NWSE. 

T36NR19E 
SecTNWSE. 

T25S,  R33E,  Sec  35, 
N'/itSW'AMDM. 


S'A,  Sec21,T30S, 
R14E.  Mt  Diablo. 

S'/i,  Sec21,T30S. 
RUE,  Mt  Diablo. 

T25,  RISE,  Sec  32, 
NEV4,  MDM. 

Nearest  City 
CoultervUle. 

T29NR15ESec9  6ml 
NW  of  Susanville. 

T29NR15ESec«6ml 
NW  of  Susanville. 

T  16S,R.  37E.,  Sec 
24,  SE  SW,  Mt  Dia- 
blo M. 

T  16S,R  J7E.,  Sec  24, 
SE  SW.  Mt  Diablo 
M. 

W  End  City  of  Ala- 
meda. 

W  End  City  of  Ala- 
meda. 

EEPB  FAC  Mgmt 
Dept 

EEPB  FAC  Mgmt 
DepL 

Terminal  Island  Naval 
Complex. 

Terminal  Island  Naval 
Complex. 

Del  Monte  Ave 


Del  Monte  Ave 
P.O.  Box  14  .... 


P.O.  Box  14 


140  Sylvester  Rd, 
Naval  Station  Build- 
ing 545. 

140  Sylvester  Rd. 
Naval  Station  Bund- 
ing 545. 

1300  Evans  Ave  


1300  Evans  Ave 


immed.  N.  Stapleton 

InbArpl. 
Immed.  N.  Stapleton 

IndAipt. 
Prospect  Hill  Road  .... 


Prospect  HHI  Road . 


City 


Bishop ...... 

Bishop 

Bridgeport 
Bridgeport 


Kem  County . 
Kem  County . 


San  Luis  Obispo 

County. 
San  Luis  Obispo 

County. 
CoultervlUe 


Coulten/iUe 
Susanville  . 
Susanville  . 
Keeler 


Keeler 


Alameda 

Alameda 

Sana  Ana ... 
Santa  Ana  ... 
Long  Beach 
Long  Beach 

Monterey 

Monterey 

San  Diego ... 


San  Diego . 


San  Diego . 


San  Diego 

San  Frandsoo . 
San  Frandsoo . 


Commerce  City 
Commerce  City . 
Windsor 


Windsor. 


State 


CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 

CA 

CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 

CA 

CA 

CA 

CA 

CA 

CO 
CO 

CT 

CT 


Zip  code 


93514 


93517 


95311 


96130 
96130 


93550 
93550 
92709 
92709 
90622 
90622 
93943 
93943 


92106 


92106 


94188-9721 


80022 
80022 
06095 

06095 


Agency 


interior . 
Interior. 
Interior . 
Interior. 
Interior. 
Interior. 
Interior. 
Interior. 
Interior. 
Interior, 
interior . 
interior . 
lr)terior. 
Interior. 
Interior . 

Interior. 

Navy .... 
Navy .... 
Navy .... 
Navy .... 
Navy .... 
Navy .... 
Navy.... 
Navy .... 
Navy .... 


Navy. 


Navy. 


Postal  Service . 


Postal  Service . 


Army  ... 
Army  ... 
Energy 

Energy 


Reportirtg  mechanism 

103c  3016 

103c 

103c  3016 

103c 

103c  3016 

103c 

103c  3016 

103c 

103c  »16 

103c 

103c  3016 

l63c 

103c  3016 

103c 

103c  3016 

103c 

3005  3010  3016  103c 

103a. 
3005  3010  3016  103c 

3005  3010  3016  103c 
103a. 

3006  »10  X16  103c 

3006  3010  3016  103c 

103a. 
3005  3010  3016  103c 

3010  M16 

3010 

103c  3016 

t03c „ ™. 

3010  3016  103c  103a 

3010  3016  103c 

103c  3010 

103c  3010 


3005  3010  »16  103c 

103a. 
3005  »10  3016  103c. 

3005  3010  3016  103c 
103a. 

3005  3010  3016  103c 


Correctton 
codes 


23,20A 


23,20A 


23 


23,20A 


23 


23.20A 


23,20A 


23 


23 


23 


23 


23 


23 


23 


20A 


23 


23 
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FB3EfUU.  FAOUTIES  DOCKET— COfKimMd 
lOoctai  ComcMofw) 


facMy 


Stat* 


Zip  coda 


Aowwy 


CofiwcMon 


C   Ea«  Lynw  Nmal 

lAvtaOMlic  Systsnw 

Cmrtat. 
O    Eatt  Lyme  Naval 

UndafwBlaf  Syttatna 

Caf4ar. 
C    National  Ait>oralum 

0   National  Aitioraium 

C  Wallaf  Daad  Anny 
Madcal  Cantor. 

O  WaHar  Raad  Army 
MaoKai  t>arwr. 

C    U.a  Sotdtaia  and 


O   SoUanandAir- 


C    Custoflw  FWd  0(- 

flca. 
O    Cuaionw  naM  Of- 

tloa. 
C    Washington  Office  .. 

0   WSacMngion „.. 

C   Anacoatto  Naval 

Station. 
O   Anacoeito  Naval 

Statton. 
C    Waahtogton  Naval 

Sacuflly  Stodoa 
O   WasNnglon  Naval 

Security  Stotlon. 
C   Lawtoa  Naval  Fadl- 

«y 

O    Lawes  Naval  Factt- 
«y. 

C    Osceola  National 
Forest  SRa  1. 

O   Otceota  National 
Forest 

C    Cape  Canaveral  Air 
Force  Base. 

O   Cape  Canavem  Air 
FoiceBas*. 

C    Palaaca  Anny  Main- 
tenance Support  Ac- 

O    Palatia  AimyMaln- 
tenance  Support  Ac- 
ttvHy-SSM. 

C    Jachsonvfle  Naval 
Supply  Cantor. 

0   JackaonvHa  Navy 
Fuel  Depot 

C    NTTC  Cony  StoHon 

O    NTTC  Corry  Stotlon 

C    Panama  Ctty  Coast- 
al Systoma  SttHoa 

O    Panama  CRy  Navy 
Coastal  Systoms 
Cantor. 

C    SaUtoy  FWd  NAS  „ 

O    SaufleyFlald 
NETPSA. 

C    Augusto  Aimy 
MaMenanoa  Support 
Actfvity-MQ. 

0    Augusto  Amty 
Maintenance  Support 
Acttvi(y-54a 

C    Fort  Ooidon  and 
National  SHinal  Cert- 
tar. 

O    FortGordonand 
Natonal  Signal  Can- 
ter. 


EaalLynM. 


EastLym*. 


33t1  WMgNsboro  Rd 
3311  Witghtotwro  Rd 

ATZKFE  EC _... 

ATZHFE  EC 


Lake  City. 


umcoiponited  Lake 

City. 
PatttckAFB 

Patrick  AFB 

Palatka 


Augusto . 


Augusto. 


Fort  Gordon 


FortGoidon 


CT 

CT 

OC 

DC 

DC 

OC 

DC 

OC 

OC 

OC 

DC 

OC 

OC 

DC 

DC 

DC 

OE 

DE 

FL 

FL 

FU 

FL 

FL 

FL 

FL 

FL 

FL 
FL 
FL 

FL 


FL 
FL 

GA 


GA 


GA 


GA 


063S7 

0«367 

20002 
20002 

20307-6001 
20307-6001 
20317 
20317 
20004 
20004 
20407 
20407 
20374 
20374 
20390 
20390 
19956 
19956 
32055 
32055 
32925 
32925 
32077 

32077 

32226-6938 
32206 


Agrtcutoiaa. 
Agilcultura. 
Anny  


Oanani  Sarvicaa 

Admkv 
Oerwrai  Servteea 

AdmtoL 
Gerw«Bl  Services 

Admin 
Gsnaial  Servtees 

Admin 


32407 
32407 


30904 
30904 
3090S 
30905 


Navy 

Navy 

Navy 

Na«y 

Navy 

AgrtcutoM 
AgriculkM 
Air  Force. 
Air  Force- 
Aimy 

Amiy „ 

Navy 

Navy 

Mawy 

Navy „.. 

Navy 

Navy 

Navy 

Amiy  _ 

Anny 

Anny 

Anny 


3010  3016. 


3010- 


23 


23 


23.20A 


23.20IA 


23 


23.2QA 


23 


23 


23 


23.20A 


23 


3006  3010  30161036 
103a. 

3006  3010  30161030 


20A 

23 

20A 

20A 
23 

23 
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FB)EnAL  FACiUTiES  DOCKET— Continued 

(Oookat  ComcMons] 


FBCHttyname 


C   Qiain  Naval  Suppty 
Dapel 

O    Guam  Naval  Suppty 
Depoi 

C    Kaala  Mr  Fotca 
Station. 

O    Kaala  Air  Force 
Station. 

C    Johrfston  Atoll  Na- 
tional WHdWo  Raluge. 

0    Jottnrton  AtoN  Na- 
tional WNdllia  Refuge. 

C    LualuaM  Naval 
Magazlna 

O   Lualualal  Naval 
Magazine. 

C    Pearl  Haitnr  Naval 
Shipyard. 

O    Peart  Haitxx  Naval 
Sl^lpyard. 

C    Peail  Haitwr  Navy 
Put>llc  WofVs  Center. 

O    Pearl  Hattxx  Navy 
Public  Works  Center. 

C    FWS-Howiand  Is- 
land National  WUdIHe 
Refuge. 

O    FWS-HovKland  Is- 
land National  Wildlife 
Refuge. 

C    loto  Army  AnHnuni- 
tion  Plant 

O    Iowa  Army  Ammu- 
nition Plant 

C    BLM-Browns  Gulch 

O    BLM-Biowrw  Gulch 

C    BtlM-Castleford 
Butto. 

O    BLM-Casdeford 
Butla. 

C    BLM-Montvlew  


FadMy  address 


0    BIM-Montvtow 


C    BLM-Wantor  Road  . 

O    BUM-Warrior  Road . 
0    LawrancavMe  COE- 

Ctticaoo  Olstnct. 
O    Lawrencevlle  COE- 

Chicago  DIstilct 
C    Hanscom  Air  Force 


O   Hanscom  Air  Force 

Base. 
C   Chelsea  Postal 

Service  Incoming 

Mai  Center. 
0   Chelsea  Postal 

Sen^lce  Inooming 

Mai  Center. 
C    Lowell  Postal  Serr- 

Ice. 
O    Lowell  Postal  Serv- 
ice. 
C    Martin's  Airport  Air 

National  Guard. 
O    Martin's  Airport  Air 

National  Guard. 
C    Aberdeen  Proving 

Ground. 
0   Aberdeen  Proving 

Ground. 
C    AdelphI  Laboratory 

Center. 
O    HarryDlamond 

Laborattxles-Adelphl. 


Sumay  D(Ke  Supply 

Depot 
Sumay  Olive  Supply 

Depot 
TajdwaySft 

KamakahiSt 
TaxhwySA 

KamakaNSt 
PJO.  BOK  S01«7 


P.O.  Box  S0167 


Naval  Magazine  De- 
mUitartzation  Fur- 
nace. 

Naval  Magazine  De- 
mHMaitzatlon  Fur- 
nace. 


Naval  Staflon  Area  .... 
Naval  Sutton  Area  .... 
Lat  1  N.  Long  170  W  . 

Lati  N,  Long  170  W. 


Hwy79onMiddle- 

lownRoad. 
Hwy  79  oir  Middle- 
town  Road. 
TBS  R7E  Sec  10  WA 
T6S  R7E  Sec  10  W'/4 
T10S  R12E  Sec  23  ... 

T10S  R12E  Sec  23  ... 

TBNR34ESec22 

NWNWEofdty. 
T8NR34ESec22 

NWNW. 
T3SNR1WSec11 

Nearest  City  Kona. 

T3SRlWSec11  

P.O.  Box  195.  Route 

4. 
Rta4POBox19S  .... 


aty 


324SABGOEEV 
324SABG^EEV 
307  Becham  St ... 


307BachamSt 


Post  OMca  Square  .... 
Post  Office  Square  .... 

Eastern  Ave  and  WD- 

aonPoMRd. 
Eastern  Ave  and  WR- 

son  Point  Rd. 
Attn  STEAP-FE-M  


Attn  STEAP-FE-M  .... 
2800  Powder  MR  Rd 
2800  Powder  MM  Rd 


Naval  Station 
Naval  Statton 

Honolulu 

Honolulu  „ 

Honolulu 

Honoiuiit  - 

Wasdoch 


Westloch 


PoaitHaitMr  _„ 
Peart  Haitior  .... 
Peart  Haftxw  „. 
Peart  Hattxy  .... 
1  N.  170  W  — 


1  N.  170W 


Middlelown. 


Middletown . 


Brurteau  ._ 


Casdetord 


WOCwVWw  • 


Kona 


Lawrer«»vllle 
Lavirrencevine 

Bedford 

Bedford 

Chelsea 


Chelsea... 

Lowaa  „.... 

Lowell 

Baltimore . 

Baltimore . 

Aberdeen 

Aberdeen 

AdelpM.... 

AdelpN.... 


State 


GU 

GU 

HI 

HI 

HI 

HI 

HI 

HI 

HI 
HI 
HI 
HI 
HQ 

HQ 

lA 

lA 

ID 
ID 
10 

ID 

ID 

ID 

ID 

ID 
IL 

IL 


MA 


MO 
MO 
MO 
MO 
MO 
MO 


Zip  code 


96630 
96630 

96653 


96850 
96850 
96860 

96860 

96860 

96860 
96860 
96860 


Agency 


naportirig  mecfianism 


Navy 

Air  Force 
Air  Force 

Aony 

Air  For* 
Navy 


Navy. 


52638 
52638 


62439 
62439 
01731 
01731 
02150 


Navy. 


Navy„- 
Manor. 


3010  3016 .- 

3010 ... 

103c  3016  ... 
103c  3016  .- 


Army 
Anny 


Interior. 
Interior. 
Interior. 
Martor. 
intwtor. 


01853 


21220-2788 


21005 
21005 
20763 
20783 


Army  

Army  _ 

Air  Force  _ 

Air  Force 

Postal  Service  , 

Postal  Senrtce . 

Postal  Sanrtce 
Postal  SenAce 

Air  Force  .„ 

Air  Force  ._ 

Army _ 

Army ~ 

Anny 

Army _ 


3010  3016 

»10  3016 

3006  3010  3016103c 
103a. 

3006  3010  3016  103c 


3005  3010  3016  103c 

103a. 
3005  3010  3016  103c 

3005  3010  »16  103c 

103a. 
3005  3010  3016  103c 

3016  108c 


Conecllon 
codee 


3016 


3005  3010  3016  103c 

103a. 
30053010  3016103c 


103c  .-. 
103c  „ 
103c  .... 


103c  ... 

103c  ... 

103c  _. 

103c  ... 

103c  „ 
3010  .. 


3010 - 

3005  3010  3016  103c 

103a. 
3005  3010  3016  103c 


103c  _ 

103c 

103c  3010 

103c 

103c  3016 
103c  3016 


3005  3010  3016  103c 
103a. 

3005  3010  3016  103c 

3006  3010  3016  103c 
30063010  3016  103c 


23 

20A 

21 

23 

23 

23 
23 

23 

20A 
20A 

aoA 

20A 
20A 

23 

20A 

23.20A 

20A 
23 

20A 
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Faciiny  nam« 


C    Bicssom  Po^m  FleM 

Teal  Fadliiy. 
O    Harry  Dtamond 

LabontoriM-Blossom 

PoMFadiity. 
C    National  Instttute  ol 

Standanis  and  Tach- 

fxXogy. 
O    National  Bureau  ol 

Standards. 
C    Oxfcd  National  Ma- 
rina Fisnaries  San/lca. 

O    (MonJ  National  iMa- 
rina  Fishartes  Servlca. 

C    Defense  National 

Stockpile  Canter. 
O    Curtis  Bay  Depot  ... 

C  NCI-Frederidi  Can- 
cer Research. 

O  NCI-Fredarick  Can- 
cer Research. 

C    NIH-Bemesda 


FactUty  address 


8lossorr>  Poim  Rd 
Blossom  Pom  Rd  . 


O    NIH-Bethesda 


C    FWS-Patuxent  WUd- 

Hfe  Research  Cerfter. 
O    FWS-Patuxent 

WiUilte  Research 

Center. 
C    Patuxeni  WHdUfe 

Research  Center. 
0    Paluxent  WUdHfe 

Research  Center. 
C    Goddard  Space 

Flight  Center. 
O    Goddard  Space 

Fttg'^  Center. 
C    Indtan  Head  Otv(- 

sion.  Naval  Surfaca 

Warfare  Center. 
O    Indian  Head  Naval 

Ordnance  Station 
C    National  Naval 

Medical  Center. 
O    National  Naval 

Medical  Center. 
C    Saint  inigoes  Naval 

Electror^ic  System 

Eng  Activity 
O    Saint  inigoes  Naval 

Electror>lc  System 

EngActMly. 
C   Washington  Naval 

Coinmuncation  Unit 
O    Washington  Naval 

Communication  Unit. 
C    White  Oak  Naval 

Surface  Warfare  Cen- 
ter. 
O    White  Oak  Naval 

Surface  Warfare  Cen- 
ter. 
C    Lortng  Air  Force 

Base. 
O    Loring  Air  Force 

Base. 
C    Portsmouth  Naval 

Shipyard. 
0    Portsmouth  Naval 

Shipyard. 
C    WurtsfDith  Air  Force 

Base. 
O    Wurtsmtth  Air  Force 

Base. 
C    Camp  Grayling 


Quince  Ofchard  Rd 


Quince  Orchard  Rd 

US  Dapf  ol  Marine 

Fiaheriaa.  Oxford 

Latxxatory. 
US  Oept  ol  Marine 

FIshedee,  Oxford 

Laboratory. 
710  Ordnance  Rd  ... 


710  Ordnance  Road  . 

Fort  Oetrtok  . 

Fort  Detttck  _ 

9000  RocfcvHIe  Pike  .. 
9000  Rocfcviile  Pike  .. 

Rt  197  at  PowdennnlH 

Road. 
RL  197  at  Powdermili 

Road. 

Rt  197  and  Powder- 

mMRoad. 
Rt  197  and  Powder- 

miSRowl. 
Greentwll  Roed 


Greenbetl  Road  ... 
Rte  210  Maryland 


Rte  210  Maryland 

8S01  Wisconsin  Ave  .. 
8901  Wisconsin  Ave  .. 
St  (ntgoea 


St  migoee. 


Oangerfleld  &  Commo 
Rd. 

DangartleU  &  Commo 
Rd. 

10901  New  Hamp- 
shire Ave. 

10901  New 
Hamaphire  Ave. 


42CSQ^X:  „... 
42CSG/CC  ._.. 
Seavy  island  .. 
Seavy  Island  .. 


379  Combat  Support 

GrtxifWCC. 
379Cambal  Support 

Gnoup/CC. 
1-75 


City 


La  Plata 
La  Plata 


Galthersburg 


Galthersburg _ 

Oxford „ 


Oxford 


Battlmor*. 
Baltimore. 
Frederteh. 
Fredertcfc. 
Bethesda. 
Bethesda. 

laurel 

Laurel 


Laurel 

Laurel 

Greenbeit 

Greenbelt 

Indian  Head  . 

Indten  Head  . 

Bethesda 

Bethesda 

Saim  Inigoes 

Saint  inigoes 


CHrton 

Cimion 

SIver  Spring 

Silver  Spring 

Limestone  .... 
Umestona  .... 

Kltteiy 

lottery „..„ 

Oscoda  

Oscoda  

Grvydng 


State 


MD 
MO 

MD 

MO 
MD 

MD 

MD 
MO 
MO 
MO 
MD 
MO 
MD 
MO 

MO 
MO 
MD 
MD 
MD 

MO 
MD 
MO 
MO 

MD 

MO 
MD 
MD 

MO 

ME 

ME 

ME 

ME 

Ml 

Ml 

Ml 


Zip  code 


20646 


2C760 


20760 


21226 
21226 
21701 
21701 
20892 
20892 
20706 
20706 

20708 
20706 
20771 
2<J771 
20640 

20640 
20614 
20614 
20684 

20684 

20735 
20735 
20903 

20903 

04751 
04751 
03904 
03904 
48753 
48753 
49738 


Agency 


Amfiy 
Army 


Comrrterce 

Commerce 
Commerce 

Commerce 


Defense  Logistics 

Agertcy 
Gerwial  Services 

Admin. 
Health  and  Human 

Services. 
Health  and  Human 

Services 
Heath  and  Human 

Services. 
Health  arKt  Human 

Services. 
(ntertor 


Interior. 


Interior 

AgncuRura. 

NASA 

NASA 

Navy _ 


Navy. 
Navy. 
Navy. 
Navy. 

Navy. 


Navy 

Navy 

Navy „ 


Navy. 


Air  Force 
AJr  Force 

Navy 

Navy 

Air  Force 
Air  Fore* 
Army  


Reporting  rr>echanism 


3016103c 
3018 


3005  3010  103c 

3005  3010103c. 
t03c _, 


3005  3010  3016  103c 

3005  3010  3016  

3010  3016  103c 

3010  3016 


3005  3010  3016  lO^c 

t03a. 
3005  3010  3016  103c 

»16  103c - „.. 

3016 _ 


103c  M10  ... 
103c,  3010 .. 
3010  103c  ... 
3010 


3005  3010  Xie  103c 
103a. 

3005  3010  3016  103c 

103a. 
3005  3010  3016  103c 


3005  3010  3016 
3010  103c 


3010. 


3010  103c 
3010 


3005  3010  3016  103c 
103a. 

3005  3010  3016  103«: 


3005  3010  3016  103c 

103a. 
3005  3010  3016  103c 

3005  3010  3016  103c 

103a. 
3005  3010  3016  103c 

3005  3010  3016  103c 

103a. 
3005  3010  3016  103c 


Correction 
codea 


23,20A 


20A 


103c 


23 


23,22 


23 


23 


21 


21.23 


23 


20A 


23 


23 


23 


23 


23 


23 


23 


20A 
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PSpMy  flMM9 


FftcHHy  ftddTBM 


C«y 


State 


Zip  cods 


Agvicy 


HipoittnQ  fn#chAnlm 


cocni 


O    Camp  GriyUng 

C    Ponttac  SUxage  Fa- 

dWy. 
O    Poniiac  Storage  Fa- 

cWly. 
0    Chippewa  National 

Forest 
0   Ctilppewa  National 

Forest 
C    AtWnsFaim^ 

O    AtUfw  Fann 

C    MaiVTwaln  Na- 
tional Forest 

O    Mark  Twain  Na- 
tional Forest 

C  MO  Aviation  Classi- 
fication A  Repair  Ac- 
tivity Dapot 

O    MO-AVCRAD 


0  Weklon  Springs 
Ordnance  Works 
(former). 

0  Waldon  Springs 
Training  Area.  Ft 
Leortardwood. 

C  Weldon  Springs 
Ordnance  Wo(1(s 
(former), 

O  Weldon  Springs 
OuarTy^>lnt/Plt8. 

C  DeSolo  National 
Forest  Access  Roads. 

O  OeSolo  National 
Forest  Access  Roads. 

C    Fort  Keogh  Live- 
stock and  Range  Re- 
search LatMmtory. 

O    Fort  Kaogh  Uve- 
stock  and  Range  Re- 
search Latjoratory. 

C    Glasgow  Air  Force 


O    Glasgow  Air  Force 

Base. 
C    BLM-lliegal  Airstrip 

JohnGreytak. 
O    BLM-Wegal  Airstrip 

JohnGreytak. 
C    BR-Hungry  Horse 

Dam. 
O    BR-Hungry  Horse 

Dam. 
C    Nantahala  Natk>nal 

Forest-Graham  Coun- 
ty LandfiH. 
O    Nantahaia  Natkxul 

Forest. 
C    Nanlahaia  Nattonal 

Forest-Swaki  County 

Landfn. 
O    Nantahala  Natkxwl 

Forest  LandM. 
C    Technok>gy  Center . 

0   Technok>gy  Center 

C    HoBorrwi  Air  Force 
Base. 

0   HoMoman  Air  Force 
Base. 

C    Ross  Aviaaon,  Inc  .. 

O    Ross  AvMk>n,  inc  _ 

C    BLM-AMAX  Chemi- 
cal. 

O    BUy^AMAX  Chemi- 
cal. 


1-75 

871  South  Boulevard  . 

Address  unreported  ..v 

Rural  Rt  3.  Box  244  ... 

Rural  Rt  3,  Box  244  ... 

I.SMIWonHwyie 

Tlien  Sy«mL 
1.5  Mi  W  on  Hwy  16 

ThenSV4mL 
401  Fairgrounds  Road 

401  Fairgrounds  Road 

2501  tester  Jones 
Ave. 

2S01  LBSter  Jonas 

Ave. 
Hwy  94  South 

Hwy  94  South 


St  Hwy  94  2  Ml  S  ot 
US  40. 

St  Hwy  94  2  Ml  S  of 

US  4a 
100  W.  CapRol  St., 

Suto  1141. 
100  W.  CapRol  St. 

SuBa  1141. 
Route  1,  Box  2021  .. 


Route  1.  Box  2021  „ 

19  Miles  N.W.  ol 
GiBagow. 

Sectkxi  6  T11N  R27E 

T11NR27ESec6 

Edge  of  Hungry  Hone 

Edge  of  Hungry  Horse 

North  of  Snowt)ird 
Mountain. 

Post  A  OUs  Streets 

P.O.  Box  2750. 
SR  1311 


Post  &  Otis  Streets, 

Box  2750. 
HWY  54  &  Alexander 

Drive. 
HWY  54  &  Alexander 

Drfva. 
833  CSGJDE 


Qiayino 


633CSG/DE.. 

Har)gar481  _.. 
Hangar  481  ... 
Eddy  County  .. 

Eddy  County .. 


PonUac -.., 

Cass  Lake 

Cass  Lake 

Canton 

Canton 

Rosa -... 

FtoHa _.. 

Sprlngfiekl  _. 

Sprln^aid  _.. 
StChaiias... 

StChailes... 

St  Charles  ... 

St  Charles  ... 

Jackson  

Jackson 

MNesCtty  ._ 

MaesOty  _ 


Glasgow . 


FlatwWow 


Hungry  Horae 
Hungry  Horse 
Robblnsvllle  ... 


AshevMe  .... 
BrysonClty 

AshevWe  .... 


Research  Triangle 

Park. 
Research  Triangis 

Park. 
Holoman  AFB  


HoNonwn  AFB 

KiniandAFB  ... 
KMandAFB  ... 
Artesia 


Artesia. 


Ml 
Ml 

Ml 

MN 

MN 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 
MS 
MS 

MT 

MT 

MT 

MT 
MT 
MT 
MT 
MT 
NC 

NC 
NC 

NC 

NC 

NC 

NM 

NM 

NM 
NM 

NM 

NM 


48503 

56633 
56633 

63435 


Aimy 
Aimy 


65401 
65401 
65803 


63301 

63301 

63X1 

63301 
39269 
39260 
58301 

58301 


58019 
59919 

28802 

28713 

28802 

27711 
27711 
88330 

88330 

87117 
87117 
88201 

86201 


Army  

AgrkMlture . 
Agricuiture . 
Agrtouiture . 
Agricuiture . 
Agrfeulture. 
Agriculture . 
Aimy 

Aitny 

Army 

Aimy 

Energy  — 

Energy  

Agrfculture  . 
AgricuMure. 
Agrtoulture . 

Agrtcuhm. 

Air  Force  ... 
Air  Force  ... 

Intertor 

bitertor 


Intertof  — 
Agriculture . 

Agricuiture . 

Agrlcuilura. 

AgrteuHure . 

EPA 

EPA 

Air  Force  ... 

Air  Force  ... 

Energy  — 
Energy  „.- 
intertof 

Inlertor 


loac. 
loae 


103c 

3016  3010 

3016 

toao 

103c 

103c  3010 

103c  -_ 

103c  3010  .... 

103c 

3016  103c 


2(M 


23 


23 


3016103c. 


3010  3016  103c. 

3010  3016  103c . 

103c  3016  _ 

103c 

3016,103c  _ 


3018 

103c 

103c .~. 

lOte ,... 

103c  „ _... 

3010  103e 

3010 

3016  103c 


3016 

103e _ 

I03e 

3005  3010  3016 
3005  3010  ._ 


300S  3010  3016  103c 

109a. 
3005  3010  3016  103c 


103c  3016 

103c 

103c  3016 


20A,23 

20A 

SOA 

23 

23 

20A 
20A 
23 

20A.23 

20A 

23 

23 

23 
23 


103c 
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FacMtyrwnw 


FacMOy  addrass 


CRy 


Stat* 


Zip  cod* 


Agency 


Rflpoftmg  madtsnism 


CofiKHon 
Goda« 


C  BLM-Bunco  Lantffll 
O  BLM-Sianoo  LandM 
C    BLM-Blu*  Canyon 

AJMllMMiL 
O    BLM-Btua  Canyon 

Auotment. 
C    BiM-Cartsbad 

O    BLM-Cartsbad 

LandMI. 

C    BIM-Chaparrai 
UndfHt. 

O    BLM-Chaparrai 
Landfill 

C    BLM-Ouval  Com- 
pany. 

O    BLM-Ouval  Com- 
pany 

C    BLM-Hatch  Larvdtili . 

O    BLM-NatcMandfill 

C    BLM-HiH  UndtiO 


O    BLM-HiK  Landfill 


C     BLM-Hyde  Mln« 

O    BLMHyOe  Mine 

C    BLhM&W  Ott  Serv- 

icaRoswea. 
O    BLM-t&W  OH  Serv- 

Ic8  RosweH 
C    BUM- International 

Mineral  and  ChemteaL 
O    BtM-lnierr«tlonal 

Min«(a)  and  C^iemlcat. 

C    BLM-LaM«sa 

O    BLM-LaMesa  

C    BLM-Lemitar  Land- 

m. 

O    BLM-Lem«ar  Und- 
tm. 

C    BLM-Mesqulta 
Landfil 

O   BLM-MesQufte 
LandlilL 

C    BLM-Oogrande 
LandflH. 

O   BLM^>ogrande 
LandfUL 

C    BLM-Potash  Com- 
pany Of  Amartca 
(PC  A) 

O    BLM-Po(asn  Com- 
pany of  Amanca 
(PCA). 

C    BLM-San  Antonio 
Landfilt. 

O    BLM-San  Antonio 
LandtUl. 

(T'BLM- Standard 
Transfipe  Cofp . 

O    BLM-Staodard 
Transptpe  Co<p.. 

C    BLM-Thoreau  Land- 
fill. 

O    BLM-Thoreau  Land- 
fHL 

C    BLM-Tnith  or  Con- 
s«quenc«t  LandfUL 

O    BUM-Trutn  Of  Co»>- 
saquances  LandftO. 

C    BLM-V«arde  Land- 
fUL 

O    BLM-Veiarda  Land- 
m. 

C    BLM-Wata«flow 
Landf«. 

O    BLM-Waierflow 
Landfill 

C    CalWesI 


T2gNniOWS«cl3 
T29NRiaWS«:^3 
T20SnSWS«4 


T20SR5WS«*  . 

T2lSn27E 

SacZTNMPH. 
T21SR27E 

SacSTNMPK 
T26SR5ESec14 

T26Sn5ES«c14 


20  Mile*  East  of 

Cailatiad. 
20  MIM  East  of 

Cartafiad. 
T14SR3WSec4LOTl  . 
T14SR3WSec4L0T1 
T22SniE 

Sacs3&4NMPH. 
T22SR1E 

Sacs3&4NMPH. 
3Sr32/46  A  10a'41/26 
35r3Z/46  &  106/41/26 
T20SR31ES«C17,  18  . 

T20SR3lESecl7. 18 

P  O.  Box  71  

PC.  Bo*  71  - 

T25SR2ES«^  

T25  SH  2E  S«c34  

T2SniW  Sacsl3&24 

T2SR1WS6CS13&24  .. 

T24SR3ESac29NMPH 

T24SR3ESec29NMPM 

T22SR8E 

Sac14Sy4«ESW. 
T22SR8E 

S«c14SWSESW. 
Eddy  Counfy 


Eddy  County 

T5SR1E  Sac6NMPH  . 
TSSniE  S«c6NMPH> . 
TITSfWE  Secl8,19  ... 
T17SR9E  S«c18,19  ... 

T14NR13W 

Sac20NMPH. 
T14NR13W 

Sec20NtMPH. 
T13SR4W 

S«e22f»«PH. 
T13SR4W 

S6C22NMPH. 
T22NRfl€ 

S«:20NMPH. 
T22NR9E 

S«c20NMPH. 
T30  NR  ^6'H  Sec35  .. 

T30  NR  16W  S«c35  .. 

Wwi  Frontage  Road  . 


BianGO. 
BiMico . 
Halcft  .. 


Katcft  — 
Cartibad  . 
CaifsOad  . 
CiiaparTBi 
Chaparral 
Cartstwd  . 
Cartsbad  . 


Hatd) 
Hatch 


Hlfl. 


Gallup 
Gallup 
Loving 


Loving  .... 

Carlsbad 

Cartsbad 

La  Mesa  . 
La  Mesa  . 
LenWtar ... 


Lemltar 

Mesqulta  ... 
Mesqutta  ... 
Orogrande . 
Orogrando . 
Carlsbad  ... 


Carlsbad  ..... 

San  Anionia 
SanAntonla 
Alamogardo 
Alamogardo 

Thoreau 

Thoreau  


Truth  OfCoiv 
sequences. 

Truth  o»  Cofv- 
saquences. 

Velarde 


Velarde  

Watertlow 

Watarflow  ...„ 
LemRar 


NM 
NM 
NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 
NM 
NM 

NM 

NM 
NM 
NM 

NM 

NM 

NM 

NM 
NM 
NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 
NM 
NM 
NM 
NM 
NM 
NM 
NM 
NM 
NM 
NM 
NM 
NM 


87412 
87412 
87837 

87837 


88220 

88220 

87937 
87937 


873C1 
B73C1 
87415 

87415 

88220 

86220 

68C44 
66044 


88220 
88220 


88310 
88310 


87582 
87582 
87421 
87421 
87801 


Intartor. 
•  -   ' 

IrnanOf  . 

IMeflor. 
mtertor. 
imanor. 
Intarto' . 
Martof . 


Inferior . 

Inferior. 

Inferior. 
Interior, 
mtarlor. 

Interior. 

Interior  . 
Inteftor . 
Interior. 

Interior. 

Interior  . 

Interior . 

Interior. 
Iniertor. 
Interior. 

Imertor . 

mtertor. 

Interior . 

mtertor. 

Interior. 

Interior . 

Intertor . 


Interior 

Interior 

Interior 

Intertor 

mtertor 

mtenor 

mtertoi 

mtertor 

Intertor 

Interior 

Intertor 

Intertor 

Small  Business  Admin 


103c  3016 . 

103c 

103c  3018 . 


1030 

103c  3016 . 

103c 

103c  3016. 

103c 

103c  3016 . 
103c 


103c  3016  ... 

103c _... 

103c  3016  „. 


103c 


103c  3016  . 
103c. 
103c  3016  . 

103c. 

103c  3016  . 

103c. 

103c  3016  . 
103c. 
103c  3016. 

103c. 

103c  3016  . 

103c. 

103c  3016  . 

103c. 

103c  3016 . 

103c. 


103c  3016 

103c. 

103c  3016 

103c. 

103c  3016 

103c 

103c  3016  -... 

103c. 

103c  3016 

103c 

103c  3016 

103c. 

3005  3010  I03c 


23 

23 

23 

23 

23 

23 
23 

23 
23 

23 

23 
23 

23 

23 

23 

23 
23 
23 
23 
23 
23 
23 
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FacflRy  name 

O    Cal  Wm  ...„ 

C    NeiHs  Air  Force 
Base. 

O    NeNIt  Air  Force 
Base. 

C    Tonopah  Test 
Range  (Sandia  Na- 
tional LatxMatory). 

O    Tonopah  Test 
Range  (Sandia  Na- 
tional Laboratofy). 

C    Bi-M-Ameilcan  Bo- 
rate Compar^y. 

O    BLM'Amertcan  Bo- 
rate Company. 

C    Wateni^let  Arsenal .. 

O    Watervltet  Areanal .. 

C    Fisher's  Island 
Naval  Underwater 
Systems  Center. 

O    Fisher's  Island 
Naval  Urxlerwater 
Systems  CerMer. 

C    West  SayvHIe  IFS 
Trartsmltter. 

O   West  SayvHIe  IFS 
Transmitter. 

C    Rickenbacker  Air 
National  Guard  Base. 

O    Rickenbacker  Air 
National  Guard  Base. 

C    Femeld  Ertviron- 
mentai  Management 
Project 

O    Feed  Material  Pro- 
duction Center. 

C    Piam  Sdencee  and 
Water  Conservation 
Laboratory. 

O    Plan!  Sciences  and 
Water  Conservation 
Laboratory. 

C    FS-WWamelte  Na- 
tional Forest 

O   FS-WWamette  Na- 
tk)nal  Forest 

C    Ochoco  National 
Forest 

O   Ochoco  Nattonal 
Forest 

C    Willamette  Falls 
Locks. 

O    Willamette 

C    Deferve  DIstttoutton 

Region  East. 
O    New  Cumber1ar«d 

Army  Depot. 
C    BettiB  Atomic  Power 

Laboratory. 
O    Betds  Aiomk;  Power 

Latx>ra<ory. 

C    PETC  

O    PETC  

C    Pittsburgh  Postal 

Service. 
O    Pittsburgh  Postal 

Sen^ice. 

C    BM-Bruceton 

O    BM-BnKOton 

C    FWS^ohn  Heinz 

>lational  WMWe  Ref- 
uge. 
O    FWS-Tlnlcum  Na- 

tiorul  Environmental 

Center. 
C   Phliadephia  Navy 

Aviation  Supply  Of- 

ftee. 


Facility  address 


CKy 


Stata 


Zip  code 


Conectton 


West  Frontage  Road 
554  OSW/DE  


554  OSW/DE  .... 
P.O.  Box  10359 

P.O.  Box  1035S 

T18SR49ESec1 

T18SR49ESec1 

Broadway 

Broadway 

Fisher's  Island  .. 


Fisher's  Island 


Cherry  Ave 

Cheny  Ave 

Rickenbacker  ANG8  .. 

Rickenbacker  ANQB  .. 

7400  Willy  Road 
Hamilton  County. 

7400  Willy  Road 

Hamilton  County. 
1301  N.  Western  RD  . 

1301  N.  Western  RD  . 


Highway  126  35  Ml  E 

OFCY. 
Box  10607  


Highway  26  12  Ml  E 

OFCY. 
T14S  R20E  WM  Sec 

20  SWV4. 
West  Unn 


West  Linn 

Harrisburg  „ 

Harrisburg 

PO  Box  109  Bettis  RD 

PO  Box  109  Bettis  RD 

POBox  10940  

PO  Box  10940  

7th  &  Grant  Streets  ... 

7th  &  Grant  Streets  ... 


626  Cochrane  Mill 
626  Cochrans  Mill 
Oft  Foteroft  Ave  ... 


Oft  Foterolt  Ave 


700  Rot>t>ins  Ave 


LemHar 

NelNsAFB. 

NeMsAFB 

Tonopah ... 


Tonopah. 


Nye 
Nye 


Watanfliei 

Watervilet 

Fisher's  Island 


Fisher's  Island 


West  Sayvllle 

West  Sayvllle 

Rickenbacker  ANGB  . 
Rickenbacker  ANGB 
FemaW 


Femak) ... 
StUKvater 


PO  Box  1029  StIU- 
wnter. 


Eugene  .. 
Eugene  .. 
PrtnevWe 


Ochoco  Natkxwl  For- 
est. 
West  Linn 


West  Unn 

New  Cumberland 

New  Cumberland 

West  Mifflin  Borough 
West  Mlftiln  Borough 


Pittsburgh . 
Pittsburgh  . 
Pittsburgh 


Pittsburgh 

Bniceton  . 
Bniceton  . 
FotorofI .... 


Foterofi 


Philadelphia 


NM 
NV 

NV 

NV 

NV 

NV 

NV 

NY 
NY 
NY 

NY 

NY 
NY 
OH 
OH 
OH 

OH 
OK 

OK 

OR 

OR 

OR 

OR 

OR 

OR 

PA 

PA 

PA 

PA 

PA 
PA 
PA 

PA 

PA 
PA 
PA 

PA 

PA 


87801 
69191 

89191 

89049 

89049 

69020 


12189 
12189 
06380 


06380 

11796 
11796 
43217 


45030 

45030 
74076 

74076 

97440 
97440 
97754 


Snal  BusineM  Admm 
Air  FOfCi 


97068 

97066 

17070 

17070 

15122-0109 

15122-0109 

15236 
15236 


AlrFocca 
Energy  ... 


15025 
15025 
19032 


19032 


19111 


Energy 

Intertor. 
Interior . 


Aimy 
Amfiy 
Navy. 


Navy. 


Transportation  . 
Transportation . 

Army  

Amiy  , 

Energy 


Energy 

Agrteultura . 

Agriculture  . 

Agricultura . 
Agrk:uRure . 
Agriculture . 
Agriculture 


Corps  of  Engineere. 

ClvH. 
Corps  of  Engineers. 

CivU. 
Defense  Logistics 

Agency. 
Army  


Energy 
Energy 


Ertergy  

Energy  

General  Servk»s  Ad- 
ministration. 
Postal  Service 


Intertor. 
Interior. 
Interior . 


Interior. 


Navy. 


3005  3010. 

3006  X10  3016  103c 
103a. 

3005  3010  3016  103c. 

3005  W10  103c  103a 
3016. 

3005  3010  103c  103a 


103c 
103c 


3005  X10  3016  103a 

3005  3010  3016  

3010  3016 


3010 


3010  3016 

X10 

103c 

103c 


3005  3010  3016  103c 
103a. 

3005  X10  3016  103e 

103a. 
3016  103c 


3016 


3016  103c  

3016  103c 

103c 

103c 

103c  M16 

103c  3016 

3005  3010  3016  103c 
3005  3010  3016  103c 
3005  3010  3016  103c 
3005  3010X16  


3010  103c 
3010. 
103a 


103a 


3010 103c 

3010 

3016  103c 


3016  103c 


3010  103c 


23 
23 

20A 

23 
23 

23 

20A 

20A 

20A.  23 

20A 

20A 

20A 

22 

23 

23 

21 

23 

20A 

23 
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FacWy  name 


O    PNkKMpMaNavy 
Avtadon  Suppty  0(- 
'     ac«. 

C   Wamrinstw  Navtf 

AlrWartaraCanlBr. 
O    Wam*«ter  Naval 

Air  Defence  Com- 
mand 
C    Philadelphia  MeO- 

cal  Center. 
O    PttiadepNa  Medical 

Center. 
C    AManflc  Reel  Weap- 

ona  Training  Fac. 

Innef  Range. 
O    AOentkr  Fteel 

Weepons  TralrJng 

Fac.  Inner  Range. 
C    D«¥taw<»e  Naval 

Conetructton  Battalion 

Center. 
O    Oavisvine  Naval 

Conatmction  BattaHon 

Center. 
C    Myrtle  Beach  Air 

Force  Base. 
O    Myrtle  Beacn  Air 

Force  Base. 
C    Training  Center  arvl 

Fort  Jackscn. 
O    Training  Center  and 

Fort  Jackaort. 
C    NPS-Charteston 

HartxxS.lB. 
O    NPS-Ct>er1eston 

HaiborSita. 
C    Deautart  Merlne 

Corpa  Air  Station. 
O   Beaufort  Marine 

Corpa  Air  Station. 
C    Pams  Istand  Marine 

Corps  Recruit  Depot 
O    Parrla  Mand  Marine 

Corps  Recnjit  Depot 
C    Alien  Foaaii  Plant  ... 

O    Allen  Fossil  Pta.n( 
(Allen  Steam  Plant). 

C    Johnaonvltte  Steam 
Plant 

O    JohnaonviUe  Steam 
Plant 

C    KrKjxvlBe  Garage  ... 

O    KnoxvWa  Garage  ._ 

C    Conservation  and 

Production  Research 

Latwratoty. 
O    Conaervaiion  and 

Production  Reaean:*) 

LatxHalory. 
C    Dyeaa  Air  Force 

Base. 
0    Dyess  Air  Force 

Base. 
C    KeHy  Air  Force 

B8S6. 

O    KeHy  Air  Force 

Base. 
C    CorpusCMal 

Naval  Air  Station. 

O    CorpuaCMatt 
Naval  Air  Station. 

C    ArtngkM 


Facfltty  address 


TOORotibirwAM* 


NAVFAC- 

NorthdN.Code  1t4. 
NAVFAC- 

Northdlv.Code  114. 

Untversty  and  Wood- 
land Ave. 

Urtveralty  and  Wood- 
land Ave. 


Cft  OuicrMesen  Rd  .... 

Off  Qi»lonessetl  Rd  .... 

354  CSQ/DE 

354  CSQ/DE _ 

Jaciison  Blvd  

Jackson  BJvd  


int  d  Concord  A  Cal- 
houn Streets. 


LatrereRoad 
Lafrene  Roed  , 


Marine  Corps  Recruit 

Depot 
Mann*  Corps  Recfuil 

Depot 
2S74  Plant  Rd. 

2574  Plant  Rd 

US  Mxry  70  E 

US  Hwy  70  E  _..„: 

421€  Graenway 

4216  GraarMay 

Vk  Mile  W..  T-40  S.  ... 

'A  MUe  W..  T-40  S.  ... 

96  CSQACC 


96  CSGACC  .. 
SA-ALC^M. 
SA-ALCCM. 


Ocean  Of^e  A  Salpan 

St  Bidg  22  Pubik: 

WorkaOpt 
Ocean  Ortve  A  Saipan 

St  Bidg  22  Pubik: 

WortoOpt 
Fie  Reposfiory  1232 

SE. 


cay 


PMada^MM 

Wannirwlar  . 
Wannlnatev  . 

PMada^pNa 
Ptiiiadephti  . 
Vieques 

Vlaquee. 

North  Kbigslown 

North  KlngsliMW) 

Myrtle  Beach 

MyifleBe«:h 

Fort  Jadiaen 

Fort  Jackaen 

Charleston 


Beaufort 

Parria  Island. 


KnowMa  . 
KnoxvMe  . 
BusNanri. 

Bushland  . 


AMane 

San  Antonio  .... 
SanAittonIo  _ 
Corpus  Chnstt . 

CoipuaChrM. 

Arttngion 


PA 

PA 
PA 

PA 
PA 
PR 

PR 

Rl 

Rl 

SO 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
SC 
TN 
TN 
TN 
TN 
TN 
TN 
TX 

TX 

TX 
TX 
TX 
TX 
TX 

TX 

VA 


Zip  code 


19111 

19112 
19112 

19104 
19104 
00765 

0078S 

02871 

02871 

29577 
29577 
29207 
29207 
29402 

29904 
29904 
29906 

29905 

38109 
38109 
37134 
37134 
37902 
37902 
79012 

79012 

79607 
79607 
78241 
78241 
78419 

78419 

22202 


Agency 


Adminlstn- 
tloa 
Veterans  AdmlnMra- 
don. 

Defenee  _ 


aoto, 


Navy 


Air  Forte 
Air  Force 

Aimy 

Army 

imerior.... 


Navy. 


3009  aoto  30ie  loae 

3006  3010  3018  HOe 

3010  t03a  3018 

3010  103e 

3005  30103016 

3006  30t0 

3016  103c  103a  ...„„ 


3018  t03c. 


Navy. 


Ihoiily. 
Tenneaaee 

ttwrliy. 
Tenneaaee 

Vwiay. 


Vwdty. 
Tenneeaee 

Ihonty. 
Tenneaaee 

Ihorlty. 
AgrtcuSura 


VaflsyAu- 
VaOeyAu- 
ValleyAu- 
VUeyAu- 
VaSey  Au- 
VaJleyAu- 


Aflrtcuiture. 

AirFoic*-. 
AirFoMM... 
Air  Force... 
AlrFomi.. 


Navy 

Commerce 


3005  3010  3018  loaa 

3006  30103016 

3006  3010  30tei03i 

3006  30103018 

103b 

KBo 

3005  3010  3018  t03c 
103a. 

3006  3010  3016  103c 

3005  3010  3016  103a 
30053810  3016 

3005  3010  3016  tOSc 
103a. 

3006  3010  3018  t03c 
103a. 

t03c  3010  103a  3005 

103c  3010  103a 

103c  3010  8005 

t03c  30t0 

3018  t03c 

3016 


Correction 

codoa 


3006  3010  3016  103c 

103a. 
3005  3010  3016  103c 

3005  3010  3018  103c 

loaa. 

3006  30103016  103b 

3005  3010  3018  103o 
103a. 

3006  3010  3018 103e 


3010103c 


2QA 


23 


23 


23 


23 


23 


2QA 


23 


23 


20A 


23 


23 


23 


23 


23 


23 
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FMNItyname 


0   Ailington 


C  JoTm  H.  Kerr  Res- 
ervoir. 

O  John  H.  Kerr  Res- 
ervoir. 

C  Cheeapeake  Naval 
Security  Group  Activ- 
ity. 

O  ClMsapaake  Naval 
Secuilty  Group  Activ- 
ity. 

C  Poitsmouth  Naval 
Hospital. 

O  Poitarrtouth  Naval 
Hospital. 

C    WIWamstXirB  Naval 
SupptyCertter 
Cheiattiam  Annex. 

O    Wlllamsburg  Naval 
Suppty  Center 
Cheatham  Armex. 

C  YoiMown  Naval 
Suppty  Center. 

O  Yortctown  Naval 
Suppty  Center. 

C  WathlnglDn  Na- 
tional Airport 

O  Washington  Na- 
tional Airport 

C  Columbia  Basin 
Project  AEC  Zone 
2,4-0  Site. 

O  Columbia  Basin 
Prolect  AEC  Zone 
2,4-0  Site. 

C    BR-Smtth 
Waatevwy. 

O    BUm-SmHtt 
Wastrway. 

C  Bangor  Submarine 
Base. 

0  Bangor  Submartne 
Base. 

C    Jactison  Pafk  Hous- 
ing. 

O    Bramedon  Reglorwl 
Iwledteal  Center. 

C  Kayport  Naval  Un- 
dersea Wartare  Eng 
Station. 

0  Kayport  Naval  Un- 
dersea Warfare  Eng 
Station. 

C  WMetd  Locks  & 
Dams. 

O  WIndflaid  Lods  A 
Dams. 

C  AOagany  BaHMcs 
Laboratory. 

0  ANegherty  BaWstlcs 
Laboratory. 


Facility  address 


File  Repositoiy  1232 

SE. 
Route  1,  Box76ervolr 

Route  1,  Box76ervolr 

Northvwst 


Northwest 

US  Navy  . 
US  Navy  .. 


Naval  Suppty  Center, 
Nod. 

Naval  Suppty  Center, 
Norf. 

Naval  Suppty  Cntr. 

FualD. 
Naval  Suppty  Cntr. 

FuelD. 
Alexandria 


Alexandria 

321  C  St.  NW 


S  Ml.  E.  of  Pasu> 


Clear  Creek  Rd . 
Clear  Creek  Rd . 

Boone  Rd  

Boone  Rd  


Code  073  Hvity  306,  E 
End. 

Code  073  Hwy  306.  E 

End. 


RFD  «1  Box  530 
RFD  *1  Box  530 


West  Virginia  Seoond- 
aty  Route  9. 

West  Virginia  Second- 
ary Route  9. 


City 


Artlngton 

Boydlon 

Boydlon 

Chesapeake . 

Chesapeake . 

Portsmouth  .. 
Portsmouth  .. 
WlUlamsbufg 

Wllllamsbutg 


YofktovMn 

Yoiktown 

Alexandria  AMA  124 .. 
Alexandria  AIM  124 .. 
Ephrata 


Paaoo . 


Bramerton 
Bremerton 
Bremerton 
Bremerton 
Keyport  .... 


Keyport 


Red  House 

Red  House .._.. 
Rocket  Center . 
Rocket  Center . 


State 


VA 
VA 
VA 
VA 

VA 

VA 
VA 
VA 

VA 

VA 
VA 

VA 
VA 
WA 

WA 

WA 
WA 
WA 
WA 
WA 
WA 
WA 

WA 

WV 
WV 
WV 
WV 


Zip  code 


22202 

23917-9801 
23917-9801 


23708 
23708 
23185 

23185 

23690 
23690 
20001 
20001 
98823 


96315-6000 
96315-6000 

98312 
98312 
98345 


96345 

25168 
25188 
26726 
26726 


Agency 


Commerce 


Corps  of  Engineers, 

CIvN. 
Corps  of  Engineers, 

OvN. 
Navy 


Navy. 

Navy. 
Navy. 
Navy. 

Navy. 


Navy 

Navy 

Transportation 
Transportatkxi . 
Erwgy  


Energy 

irtertor. 
imeilor . 
Navy.... 
Navy .... 
Navy .... 
Navy .... 
Navy .... 


Navy. 


Corps  of  Engineera, 

Corps  of  Engmeera, 

CiviL 
Navy 


Navy. 


Reporting  mechaniam 


3010 

M10  103c  X16 , 

3010  103c  

103c  3010 


103c 


W10  3016  103c 

»10  3016 

3005  3010  3016  103c 

3006  3010X16  


3006  3010  103c  3016 

3006X10  103c 

3005  X10  X16  103c 

3005X10X16  

X16 


X16 


X16  103c 
X16 


3006  X10  X16  103c 

loaa. 

X06  X10  X16  103c 


X10  X16 
X10 


3006  X10  X16  103c 
103a. 

3006  X10  X16  103c 


103c  X10 

103c  X10 

3006  X10  X16  103c 
3005  X10  X16  103c 


Correction 
codes 


II 


Federal  FACtLmES  Docket 

[SEA  status  FadUbes] 


23 


23 


23 


23 


23 


23 


20A 


20A,23 


23 


23.20A 


23 


20A 


20A 


Faculty  name 

FacWyaddreu 

City 

State 

Zip  code 

Agency 

Reporting  mectwiiam 

BIM-Red      DevM      Iwllne 

T5R4ESec10-11 

Barter  isl..  </%  ml  E  of  NE 

Shr. 
Kasegallk           Lagoon- 

ChukchlSea. 
Kuk  River  &  Chukchi  Sea 

AK 

AK 

AK 

AK 
AK 

Interior 

X16  103c 

Waste  Ponds. 
BLM-Sagwon  Alrstrtp 

Sagnron „.. 

KaMovIk 

99513 
99747 

99766 

99782 

mtertor 

Air  Force . 

Air  font _ _... 

Air  Force 

X16  103C 
103c 

De»rilne  Site  UZ-2 

Point  Lay 

X10  103c  X1A 

DewHne  Site  UZ-3 

Walnwrlght  ..................... 

X10  103c  X16 

7320 
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FacWyaddnM* 


C% 


Z^eod* 


OMtrwSMtPOW-t 

Oswtrw  sua  POW-2 

Omrikw  SIM  POWMMIN  . 

FWS-areiNilow  PoM 

DawtntSta. 
PWS436naicalion     PoM 

AvHatton  C«ntar  wtd  Fort 

Ruck*f. 
BaaakxM  NMCiaaf  Plwil ... 

BnMrra     F«ny     Nudosr 

Plant 
CotMrtFoHtPlMM 

GurtMwMa     Hydropowar 

Plart 
Maxwt  Ak  Foica  Baaa  ._ 

Muscta     Shoals     Poiwar 

Sioraa. 
NaSonai  Fwmtor  and  En- 

vWonmaniat      R< 

Canlar. 
RadMont 

Command. 
\Mdo«M  Craak  Focatt  Plaf« 

Wilson  Hydrapowar  Plant . 

Guam  Naval  Magazlna 

Combustion  Rasaarcft  Fa- 
ciMy. 

Eakar  Air  Foica  Basa 

FortChaffaa  

FWS-Hope  WMMe  Area  .. 

MAmooO  Raservation  

Fort  HuactHica 

Sky  Haitx»  Intamatlonai 
Airport. 

Clv«  Englnoaring  Labora- 
tory. 

Crows  Landing  Naval  Air 
Logistics  Forca. 

Falbrook  Naval  Waapons 
Station  Annex. 

impartai  Baacfi  Naval 
Communicaiions  Station. 

Lawranca    Bartcaiey   Lab- 
oratory. 
NonMh     Dafansa     Fuel 

Supply  Canlar. 
Oakland   Naval   Ragtonal 

Medical  Cantsr. 

Plant  «1 9 

PoM  Sue  Naval  FacMy  „.. 
San  Diago  Naval  Fadlilaa 

Engirtaarino  CoitwnandL 

Stem  National  Forest  

Skaggs  Isiantf  Naval  Sa- 

curlly  Group  ActMty. 
Stanford  Unear  Accslara- 

lor  Canter. 

BLM-FNinont 

BUHtlanifasa       County 

Dump. 
BLM-PlacarvWa  Twn  sua 

BLM-San   Miguai   LandW 

#1. 
BLM-San   Migual    Landfli 

t2. 
BLM-Sat*p«     Tram     SRa 

(orastoraga). 


Lonsly.  PW  PoM.  E  d 

flMtiBay. 
Shnpaon    Lagoon-Daau- 

MBay. 
ron  Darrow  uaiwaaR  i* 

aril  Lagoon* 
Banow.  266  nH  SC 


OR  US  Hwy  431.  11  ni. 

NWolQunianvaa. 
3800   Air    Basa    Group 

Oaa. 
AL  Hwy  133 


WNaon  Own  Road „... 

Cmdr  USAMKOM 

OlfUSHwyTSW 

AL  Hwy  133 

Apra  Hbr  Hts  Area  by 

FanaRasv. 
Mctr  Bld|^  45 

97  CSG/DEEV 

BuUmg  239 

4  raHaa  north  oM  Hwy  32 

Roola  1  _ 

RC«A  Units 

2001  S.  32nd  St 

NC8C  .— 

NALF  Crows  Landng 

Seal  Baacb 

Oudymg    Landkig    FWd 
BUD  162  Rt  75  «  Palm 

1  Cyclotron  fW 

15306  Norwah  Bivd 

8750  Mountain  Btvd 

4297  Padlc  Coast  Hwy  . 
Naval  FacMiy  PoM  Sur  .. 
Waslam  Division 

1130  0  St  Room  3017  .. 
Skaggs  Island 

2575  Sar«lhlll  Rd 

T4e»l«l2ESacl» 

T48Nni9H»lfSac22  

T44NR11WSac35      Hwy 

62. 
T44NR15VySac26 

T44NRl7WSac  18 

T43NniOWSac  18 


Banow. 

Fort    Rucliaf 
6000. 

I  I  ri  Ih  I * 

noiywooa  »»... 

AthW w.^ 

TuKuvnbto  — 
QunlSfsvffc  .w. 
MBsaalAfa... 
MusdsShotfs 
MusdaShoala 


Apra  Haibor 

Jalfaraon  172070 

EaliarAFB 
FortOwftoa 


Aabdown  

FoMHuachuca 


sack  Rock 
SawPK 


AK 
AK 

AK 
AK 

AK 
AL 

AL 
AL 
AL 
AL 
AL 
AL 
AL 

AL 
ML 
AL 

AC 

AR 

AR 
AR 
AR 
AR 
AZ 
AZ 

CA 

CA 

CA 

CA 

CA 
CA 
CA 

CA 

CA 
CA 

CA 
CA 

CA 

CO 
CO 

CO 

CO 

CO 

CO 


80723 
90723 
98723 


AkFom 
A*  Forca 
AlrFo«c« 


36401 
36611 
36674 
36076 
30112 
35660 
35660 


Tannssssa    Valay    Ai>- 

ttorlty. 
AlrFoRsa 

Tannoisaa    Valay    Au- 

•torlty. 
Temsssaa    Valay    Au- 
twrity. 


tun 


96910 

72079 

72315-6000 
72905 
71801 


Storlly. 
Tswnassaa    VMay    Ah- 

ttotlly. 
Navy 


EPA.„ 


AlrFoioa 

Army 

Mano(_ 


86013 
86034 

93043 

95313 

92028 

92032 

94720 
•0860 

94827 

92101-6001 
93020 
9»30 

93721 

95476 

94305 


Coipa  ol  Englnaara,  CM 

Amiy 

Air  Forca 

Na«y 


Navy. 


Enargy. 


OaHtnsa  LogMca  AgaiK 
cjr. 


AkFoica 

Navy 


Navy 
Enargy. 


81430 


81436 


Martor . 
Martor . 


30101030 

3010103c 

3010  103e 

1030  3016 

103e30ie 

3006  3010  301«  103c 

3005  3010  103c 

»10 

300630101036 

3010 

3010  lose  3010 

3006  3010  3oie  tea* 

3008  3010  soie  103e 

3005  3010  3010  103c 
103a 

3006  3010103c 

3010 
103c 

3005  3010  3010 

3006  3010  3010  tOSc 
3005  3010  3010  lOSc 
103c 

103c 

3010  3010  103c  103s 

3010 

3010  1038 

30103010 

103c 

3008  3010  lOSc  103* 

3000  30103018 

3010  3010 103e 

3010103c 

103C301O3O1O 

3010 

103c 

103c  3010 
3010  3016 

X10  3016  103c  103a 

103c 
103c 

109c 

103e 

103c 

103c 
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FEoeUL  Faciuties  docket— Conlinuad 

IBEAI 


Faca%nMM 


FadMy 

T18SR««WS«C  22 

910  Van  Buran 

Oh  St.  BMb-  5Z  DFC  -- 

AFA/DE 

7755  E.  S6tf)  Avs 

OFAE  Biog.  304.  AFZC- 

FE-ea 

3S97  B-y4  Rd  P02S87  .. 

5283  Ward  Hd 

OFC 

755     Partal     St.     Box 
25287. 

10C3SSGCC 

1617  Coia  Blvd 

21  IMMea  NE  Pueblo  Ma«n 

Abpon 
1800  S.  Rio  Grande  Am 
Dodge  Pond  Field  Station 

Prospect  HHl  Road 

New  London  LatxxBtoiy  . 

55C  South  Main  Street  — 
14th  »  C  Sts  SW „... 

1200  PermsyNanta  Awa- 
nue. 

350  P  Street.  S.W 

MicNgan  Ave.  N.E  ...- 

4555  Overtook  Ave 

Main      St.      North      St 

Georges. 
8601  Ave.  B  McCoy  NTC 

ARrwx. 
56      Cotvbti       SuppoM 

GroutVDE. 
Hwy  00  &  Otustee  BatDe- 

fleWR. 
8550  ABG/DEEY 

11700  NW  27th  Ave  . 

3200  SPTW/DEV 

1650     Sout^weil      3Sth 
Street. 

Sat>lne  island 

834  CSG/CC 

NASA   Mail   Coda   OF- 
EMS. 

Naval  Air  Station 

4823  N  Hubert  Ava 

W  End  ol  10th  Street 

56      Comtat      Support 

QnM(VOE. 
PO  Box  265  Nava)  Sta- 

tkxt 
100  Maearthur  Cswy 

Route  9336 

Highway  100 


cur 


StMa 


Zip  coda 


BLM-To«m  or  Mass  Land- 

fil. 

BR-Loveland 

Central  Direct  Fed.  DM- 
■ion  Matartals-FHWA. 

Colomdo  Springs  Acad- 
emy. 

Denver  Bulk  Mail  Center  .. 

Fort  Carson  „.. 

Grand  Junction  Pro|acls 
Office. 

GS-Deover.  NWOL 

National  Erforcement  Irv 
vastlgatlan  Center. 

NPS-Oenvar  Servica  Can- 
ter. 

Peterson  Air  Force  Base  .. 

Solar  Energy  Research  irv 
stttute. 

Transportation  Test  Center 

WAPA4>owar  Opentlona  . 

East  Lyme  Naval  Under- 
water Syslenw  Center. 

Knolls  Atomic  Po««r  Lab- 
oratory-Windsor Ska. 

New  LorKlon  Itowal  Lhidar- 
watar  Systems  Cer^ter. 

StnUord  Eaglna  Plant 

Bureau  g<  Engraving  & 
Prlnllng. 

Customs  FWd  OMca 

Fort  McNaIr 

U.S.  Sddieri  and  Airmens 
Horea. 

Washington  Naval  Re- 
search Laboratory. 

Canal  Sae „ 

AFA  49-A  Orlando 

Avon  Part(  Air  Force  Base 

BLM-Ofustsa  Dump 

Cape  Canaveral  Air  FOica 


Colonel  Frank  M.  WtKams 

Army  Reserve  Center. 
Eglin  Air  Force  Base  

Fort  Lauderdale  Naval  Lhv 
derwater  Systems  Carv- 
ter. 

Gulf  Braeze  Envhonmentat 
Research  Laboratory. 

Hurtbort  Flaw __ 

Kanrwdy  Space  Center. _ 

Kev  West  Coast  Guard 
Statkxv 

Key  West  Naval  Air  Sta- 
tion 

Lt.  Clarence  Love|oy  Army 
Reserve  Cerrter. 

Lynn  Haven  Detertse  Fuel 
Support  Point. 

MacOUi  Air  Force  Base 


Mayport  Navoi  Air  Station 

Miami  Beach  Coast  Guard 

Base. 
NPS-Evergiades    National 

Park. 
Osceola  National  Forest: 

SKal. 


GuH  Breeze 

Hurfcwt  RakJ  ™ „. 

Karviady  Space  Carttar 

Kay  Weat 

Kay  West 

Tampa 

Lyn*  Haven 

MacOa  AFB 

Mayport 

MamI  Beach 

HoRiesiead  ._...„_._.... 

Laka  City 


CO 

CO 
CO 

CO 

CO 
CO 

CO 

CO 
CO 

CO 

CO 
CO 

CO 

CO 
CT 

CT 

CT 

CT 
DC 

DC 

DC 
DC 

DC 

DE 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 
FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 


lntsrtor„ 


80637 

80225 

80640 

•0238 

80913 

81502-5504 

8022S 

80225 

80225 

80014 
80401 

81001 

81401 
06367 

06005 

66320 

06497 
20228 

20004 

80319 
20317 

20375 

19733 

32612 

33006 


32925 

33167 
32642 

33315 

32561 

32544 
32808 

33040 

33042 

33614 

32444 

33606 

32228 

33139 

33030 

32056 


AU  Force 
Energy..- 


Ttansportatkm . 


Energy. 
Navy  .... 


Enanjy 

Navy.... 


Amty 

Treasury 

General  Sarvtaaa  AdmiR . 
Detenae 


Navy 

Corpa  of  Engineers,  CM 

Army 

Air  Force : 

Irtferhy _ _ 

Air  Force 

Air  Forca 

Navy 


EPA. 


Air  Force  - 

NASA 


TcanspoiWIon . 

Navy 

Army 


Oatanaa  Loglatica  Agen- 
cy. 

Air  Force  _ 


Navy 

TiinspomHon 

Infertor  .„ 

Agrtcultura 


toae 

3010  K0e 
3006  3010  103e 

3010103c 

3016  1030 

3006  3010  »ie  t03B 

X16103C 

3010 
3010 

3016  103c 

3006  3010  103c 
3006  3010  3016  103e 

3006  3010  3016 

103c 
3010  »1« 

3006  3010  3010  IfiSC 
103a 

3010  loae 

3005X10  3016 

3005  3010  loac  una 

3010  t03c 

3010103c 
X10  3016  103e 

3005  3010  3010  lOSc 
t03a 

3016  103c 

3006  3010 
3006  3010  3016 

103c 

3005  3010  3010  lOSC 

103« 

3006  3010 

3006  3010  3016  103e 
103a 

3010 


3010  3016 

3005  3010  103e 

3006  3010  3016  103c 
103a 

3010 

3005  3010  3016  103c 

3005  3010 

3010  3016  103c 

3005  3010  3016  I03e 

3005  3010  3010  103c 

103a 
30063010 

3010 

3010  tOSc 
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FacMynwrw 


Palatka  Army  Malntananc* 
Support  ActMty-S5M. 

Panama  City  CoasM  Sy»- 
tama  Station. 

Patrick  Alf  Force  Baaa  


Pioaiiae  Plant 

St.  Peteraburg  COMt 
Quard  Station. 

Tanpa  0«f«nse  Fuel  Sup- 
port Point 

Tyndall  Air  Foroe  Base 

W.  Palm  Beacn  h4aval  Un- 
derwater Systems  Cen- 
ter. 

Wikttfe  Reeearch  Field 
Station. 

Atlanta  MedK^J  Center 

Augusta  Anny  Mainte- 
nance Support  Acttvtty- 
54G. 

OotJblns  Air  Force  Base  ... 

Fort  Gillem 

Fort  Gordon  and  National 
Signal  Center. 

Fort  Ste\wart 


Hunter  Army  Airfield 


FadKyaddrass 


Kings    Bay    Naval    Sub- 
marine Bise. 

Moody  Air  Force  Base 

Plartt  »6  (Lockheed)  

Guam  Naval  Hoepllal  

Peart  Haftxx  Naval  Sub- 
marine Base. 

Psail  HartxK  Naval  Supply 
Center. 

Pearl  HartxK  Nevy  Public 
Wo«1«  Center. 

WAPA-Hinton  

BLM-Siue    Dome    Unau- 
ttwnzed  Dump. 

BLM-Central  Cove  t^ndflll 

BLM-C^ampelgne     Creek 
Mine. 

BLM-Oe«amar  Sliver  Mine 

BLM-Elk  City 

BLMHowe  Oumpsita 

BLM-Menan  Unauthorised 
Dump. 

BLM  Morgan's  Pasture 

BLM-Owytiee  Co.  Grand- 
view  Landfill. 

BLM-Owyhee  Co. 

Maratng/Homedale 
LandfMl. 

BLM-Owynee  Co.   Wilson 
Creek  LandNL 

BLM-PaaacUe  Dump  Site. 
ReyncMs. 

BLM-PesUckle     Dumpsite 

BLM-Puilman  Mine 

BLM-Spnngfiekl  Dumpelte 
BLM-Sprtngfleld  Unauthor- 

tzsd  Dumpsite. 

BR-Minidoka  Dam  

Danv«i%    Medk:al    Center 

Hospital. 
Fermi  Natkyial  Accelerator 

Laboratory. 
Former  Jenersorrvlde 

Quanemiaster  Depot. 
New  Haven  Defense  Lo- 

gletkx  Agency  Depot 
AlcMaon   Dafenae   Indua- 

tnal     Plant    Equipment 

Faculty. 


4300  St.  Johna  Ave  

Hwy  96  Code  6310MC  ... 

6560  ABQ/DEEV  

7867  Bryan  Dairy  fid 

600  8th  Ave  SE  

Box  13736 

4756  CSQ/DE  

801  Clematis  Street 

2820  E.  University  Ave  ... 

1670  Clainnont  Ftoad 

3311  Wrightsboro  FW 

94  CSG/DE  

Attn  AFZK-EK-C 

ATZHFE  EC 

24th  Infantry  Div  AFZP- 

DEN-^. 
24th  Infantry  Wv  AFZP- 

DEN-E. 
OA  State  Hwy  Spur  

347  CSG/DE  

86  S  Cobb  Dilve  Zone  54 

Naval  Hosp  Guam  

Naval  Base  

Naval  Statton  Area 

PO  Box  1012  

T10NR30ESec30 

T3NP4WSec8,9 

T3N  R24E  Sec15  

T,15.S.R.35.E  

T29NR8ESec23  

T6NR29ESec31  

T6NR38ESec26i27 

TIN  R35E  Sec  33  &  34  .. 
T6SR4ESec14  

Johnson  Rd.  T4N  R5W 
S32  SW'/i. 

T1SR34ESec13  

T2SR3W  Sec31  

Boise  Diet  Sec.  5 

T29N  R4W  S14  

T3SR32ESec12  

T35NR32ESec15 

Rt.  4.  Box  292 

1900  E  Mam  St 

Route    16    &    59    Kane 

County. 
Located     on     Segrams 

Property,  Clartc  County. 
State  Rt.  14 


c«y 


OURtel 


Palatka 

Panama  City 
Patrick  AFB„ 


Uigo 

SLPaterabmo 


Tampa 


TyndaJI  AFB 

W.  Palm  Beach  . 


Gainesville 


Decatur 
Augusta 


MartetU 

ForaetParit . 
Fort  Gordon 

Fort  Stewart 

Fort  Stewart 

Klnga  Bay .... 


Moody  AFB 

Marietta 

Naval  Hosp  Guam 
Peart  Haitxx  


Paari  Haibor 
Peart  Harbor 


Hlnton 

Blue  Dome 


Caldwell 
Grouse  .. 


Owyhee  . 
Elk  City .. 

HOWS  

Madison 


Shelly  . .. 

Bruneau 


Matsing-Homedale . 


Marsing  .. 
ReynoMs 
Muipi^  ... 


Cottonwood  . 
Springfield  .. 
SpringfleM  .. 


Rupert  .. 
Danville 


Batavia 

JeftersonvWe 
New  Haven  .. 
Atchiaon  — 


State 


PL 

FL 

FL 

FL 
FL 

FL 

FL 
FL 

FL 

QA 
OA 

GA 
QA 
QA 

GA 

QA 

QA 

GA 
GA 
GU 
HI 

HI 

HI 

lA 

to 

10 
ID 

ID 
ID 
ID 
ID 

ID 
ID 

ID 

ID 

ID 

10 

10 
10 
10 

10 
IL 

IL 

IN 

IN 

KS 


Zip  code 


32077 

32407 

3282S 

34649-2900 
33701 

33611 

32403 
33402 


32601 

30033 
30604 


30069 
30330 

30905 

31314 

31314 

31647 

31660 
30063 
96638 
96860 

96860 

96860 

51024 
83464 


Agwcy 


Aimy 

Navy 

AtrForea 


Energy 

Tranapoitttton ....».» 

Oelenae  LogMIca  Agen- 
cy- 
Air  Force 

Navy 


Agriculture 


Veterans  Adminl«trBtk>n . 
Amiy « 


Air  Force 

Arniy 

Amiy 


Army. 
Army. 
Navy. 


Rapoiflng  fnachanisin 


Air  Force 
Air  Force 

Navy 

Navy 


83242 


83625 
83244 


83274 
83604 

63639 


83639 

83650 

83650 

83522 
83277 
83277 

83350 


Navy 
Navy 


Energy. 
Interior . 

Interior. 
Interior . 


Interior 

Interior „. 

iTTterior „ 

Interior 


Interior . 
Interior. 

Intertor . 


60510 
471 » 
46774 
66002 


Interior . 

Interior . 

Interior . 

Interior . 
Interior. 
Interior . 


Interior 

Veterana  AdmlnMmtkxi . 


Energy. 

Amiy.... 


Oefenae  LogMks  Agen- 
cy. 
Amiy 


WIG  3006 

3005  3010  3016 

3006  3010  3016  103c 
103a 

3006  »10  3016 
X10 

3010  3016  103c 

3006  3010  3016  103c 
3010 


103c 

3006  X10  3016 
W10  300S 


3016  103c 

3005  3010  3016  103c 
3005  X10  »16  103c 
103a 

3005  3010  3016  103c 

3006  3010  3016  103c 

3005  3010  3016  103c 

103a 
3005  3010  3016  103c 

3005  3010  3016 
103c 

»10  103a 

3006  X10  103c  3016 

3005  3010  3016  103c 

103a 
3005  3010  3016 
103c 

3016  103c 
3016  103c 

103c 

3016  103c 
103c 
103c 

3010  103c 
103c 

103c 


103c 

lOSc 

103c 

103c 
103c 
103c 

3010  3016 
103c 

3005  3010  3016  103c 

3016  103c 

3010 

103c 
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Feoerm.  Facbjties 
rsEA 


DOCKET-CoiKinued 


^$tm0f 


Swvtoes  OMsioM  Lab. 

Fort  Cmnpb^ 

t-exingion     Blue     Qibm 

Depot  ActMlyi 
LaxIngiDrvSKMgiMs  Aimy 

Dopot 
Louitva*  Navil  Ordr«nc« 

Station. 
Paducah  Gaseous  DMb- 


FWS^Maaelne 

WildHie  Retugcu 
Martin  Marietta  Aerospace 
New   Oileans    Naval   Air 

Station. 

SPH-Waela  IsImvI 

SPR-\A^  Hackberry  Site 

Bedtonl  HospKai  WeOs  78 
4  77. 

Boston  Postal  Service  . 

Woods  Hols  Coast  Guanf 
Base. 

Adelphi  Laboratory  Cantar 

AnnapoUe  Naval  Academy 

Oetonse  National  Stock- 
pile Canter. 

Qoddam  Space  FUgM 
Canter. 

Natkxnl  Inetituts  of  Stand- 
ards and  Technotogy. 

Natkinai  Naval  Medteal 
Center. 

NIH-Bot»sda 

Casco  Bay  Defense  Fuel 

Support  Point 
Qoukteboro  Naval  Security 

Group  ActMty. 
Seal  Wand 

Saarsport  Defense  Fuel 
Support  Point 

Winterttartjor  Naval  Secu- 
rity Group  AdMty. 

Ann  Alter  Motor  Vehk:le 
Emlsaton  Laboratory. 

HarrtsvUe  Defense  Fuet 
Support  Point 

Tank  AutonioVve  Com- 
mand. 

MinneapoHs-St  Paul  Bulk 
MBHCemar. 

BM-f)oaa  Res6ait:h  Center 

Defense  Mapping  Agen- 
cy-FEE. 

Defanaa  Mapping  Agen- 
cy—FEE. 

MO  Aviaton  CtasslDcatfcx) 
A  Repair  Activity  Depot 

MotJile  Incinerator _.. 

Scbustsr  Farm 

St  Louis  .„ ; 

Engineering  Envlronmanlal 
Watenmey  Laboratory. 

John  C.  Sttnnis  Space 
Center. 

BUUKtet  Fuel  fMlnary 
Site. 

BLM-Rocndap  LandfM 

BLM-Stuksa  Qukh  Leaking 

Adit 
BLM-Tbortum  City  Waste 

Dump. 
BLM-Tungsten  MB 

TaiUngs. 
FWS-Owtae  M.   RusaaS 

Fteluge. 


2S  Fufislon  Roart . 

AF2B-FE-*CE  _. 
US  Hwy  421 


Haley  Rd 

Soulhakto  Of.  MOS  42  „_ 

PO    Box    1410    Hobba 

Road. 
Route  1  


13800  CM  Oentiay  Road 
32  Bene  Chaae  Hvwy 

2miNWo<Cyp(smonl.. 
3.8  ml  W  of  Hackbeny, 

H«vy390. 
Weatvlew  Street 


135  A  SMef 

LWe  Harbor  Road 

2800  PoiMtar  MM  Rd 

Annapola  Naval  Complex 
710  Ordnance  Road 

Graenben  Road 

QukKa  Orchard  Rd 

8901  Wisconsin  Ave 

9000  RockvOle  Ptka 

Rt 123  

BIdg  41  (operattona  sRe) 

CK>  Seal  Island  Nattonai 

Wi«me  Refuge. 
Trundy  Road  Box  112  __ 

Route  186 

2565  Plymouth  Road 

US  Hwy  23 

6501    E.    11    Mne    Rd. 

Macomb  County. 
3165  S.  Lexinglon  Ave  .- 

1300  Bishop  Ave 

3200  S.  Second  Street  ... 

8900  S.  Bfoadway 

2501  Lester  Jones  Ave  ... 

SEV4NWy«NWA  Sec  20 
Sec  66  S17  TS6N  R33W 

1222Spnjce  „.... 

PO  Box  631 

SSC  Bug.  1100 


City 


Clty._ 


FoMCampbat. 
Rk:hmond  .„ 


Lexington 
LoutsvMe  . 
Paducah„ 


Lake  Arthur 


NawOrieana  . 
BalaChaaaa. 


Cypnmont 

Hackbeny 

Lexington .„.. 


Boston  .„. 
Fabnouth 


AnnapoSa 

BaMmora. 

Giaanbelt 


QaMhereburg 

Belheada 

Baitwada 

South  HarpawaB  Neck 

QoUdsboro 

MObiMge 

^aanput , 

Wnlartttubor 

Ann  Arbor 

HantsvMe 


State 


T14NR31E    4    ml   E   of 

Moeby. 
1.5  miaa   nordiwast  of 

Roundup. 
T6SR15WSec5 


T105R15WSec2l. 

27,28. 
T46M8«WSa04.  5,  9  . 

T21N.  R2E.  Sac  15 


22. 


Warren 

St  Pauf 

RoBa ..... __, 

at  Louis 

St  Louis 

SprtngflekJ 

McOowoB 

Ouwei _. _, 

St  Louis  . ™I_  ™ 

VIckaburg 

StamUs  Space  Center . 

Moaby 

Roundup  

Grant 

Olon ..™..™„. _. 

Tufkay  Joe  Landing  ..„ 


KS 

for 

KY 

KY 

KY 

KY 

LA 

LA 
LA 

LA 
LA 

MA 


MD 
MD 
MO 

MD 

MO 

MO 

MO 

ME 

ME 

ME 

ME 

ME 

Mt 

Ml 

Ml 

MN 

MO 
MO 

MO 

MO 

MO 
MO 
MO 
MS 

MS 

MT 

IMT 

MT 

MT 

MT 

MT 


Zt>coda 


mis 

42223 

40476 

40611 

40214 

42001 

70548 

70129 
70037 

70680 

02173 

02210 
08S43 

20783 
21402 
21228 

20771 

20780 

20814 

20802 

04079 

04624 

04668 

04874 

04683 

46106 

48740 

48090 

55121 

65401 
63118 

63118 

65803 

65768 


EPA 


Army  ..„ 
Amiy .._ 
Navy.... 
Energy, 
Interior. 


NASA 

Navy 


Energy. 


Energy 

Veterans  Admlnlstratkjn . 

Postal  Sarvksa 

TrarvportBtkw  _______ 


9008  3010  3016  103c 

3006  SOtO  3018  IMC 
3006  103e 

3006    3010    30t«    103c 

toaa 

3006  3010  3018 

3006  30103018103a 

103c 

3006  3010  »18  103b 

30ioi09eioaa 


Anny 

Navy _ 

Defense  LogMca  PQm- 

NASA 


Commerca 
Navy 

HaaSh  and  Human  Serv- 

teea. 
Defense  Loglstk:s  Agerv 

cy. 
Navy 

Defense 

Defense  Loglstica  Agen- 
cy- 
Navy  

EPA 

Oefensa 

Anny  ,,.    .. 


63103 
39180 

39629 


59734-3016 
S8732 
58457 


Postal  Service — 
Interior 


Defense  Mapping  Agency 
Defenaa  Mapping  Agency 

Army ....____________. 

EPA  ..„ 


AgricuRura  . ~„ , 

General  Servteaa  Admirt 
Artny  ..„ „ ____. 


NASA  . 
mtartor. 


Inleftor. 
imertor . 
Interior. 
Interior . 


tOSe 

3010103c 

3010 
3010 

3006  3010  3016  103e 
3006  3010  3016  103c 
3006  3010  3016103c 

30101036 

3006  3010103c 

3006  3010  3018  103c 

3005  3010  3016  103c 
103a 

3010  3016  103c 

103c 

103c 

3010  3016  103c 

3010103c 

3010 

103c 

3006  3010  3016  103c 
3010 

loac 

3010 

3010 

103c  3010 

X10103C 

103c 

3006  3010 

3006  3010  3016  103c 

3006  »10  3018  103c 

103e 

103c 

1030 

3018  103e 

103c 

3010103c 
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Facttty  name 


Malmstrom  Air  Fore*  Base 

Aib«mane  Army  Reaatve 

Certef 
AshflvM    Army    Rasarva 

Cantar. 
Brevard    Army    Reaarva 

Certef. 
C^a(1ona    »i    Army    Ra- 

sarva  Canter. 
Cherry  Point  Martna  Corpa 

Air  Station. 
Ourtam  $^  Army  Rasarva 

Cantar. 
Duftiam  t2  Anny  Rasarva 

Cantar. 
Foft  Macon  Coast  Guard 

Station. 
Gamer     Army     Rasanw 

Cantar. 
Graenatoro  Army  Rasarva 

Cantar. 
GreenvWa  Army  Rasarva 

Cantar 
HkAory     Army     Raaanw 

Cantar. 
High  Point  Army  Reaanra 

Center. 
Lumtoailon  Army  Raaanm 

Cantar. 
Mcrahead  CAy  Amty  Re- 
serve Centar. 
h4antahaia  National  Forest- 
Swain  Coonty  LandM. 
National  Institute  o<  Envl- 

ronmantal  Health 

Soence. 
National  Marine  FIshartes 

Sarvica. 

Pope  Air  Force  Base 

Raleigh     Army     Raaarva 

Center. 
Rodcy   Mount   Army    Re- 
serve Center. 
Sallst>ury    Amiy    Reserve 

Centar 
SoyrTKKjr      Johrwon      Air 

Force  Base. 
Technology  Center 

Wilmington  Army  Raaarva 

Cantar. 
Concrete     Missile     Early 

Warning  Station. 
Grarvl  Forks  Defense  Fuel 

Supoon  Point 

Minot  Air  Force  Base 

North  Dakota  Agricuilural 

Experiment  Station. 
Uncotn     ^4aval     Reserve 

Center. 
Omaha  Naval  and  Marine 

Corps  Reserve  Cantar. 
Section  5  knpoundmant  ... 

Newtngton  Defense  Fuel 
Support  PoM. 

Bayonne  MHitary  Ocean 
TarmtruJ. 

East  Orange  Medical  Carv 
tar. 

Fort  Mon^rx>ut^ 

FWS-Oraat  Swamp  Na- 
tional WMMa  Refuge. 

HWsborough  Supply  Depot 

Lyons  Medteal  Center 

NOAA/NMFS/NEFC  ..- 

NPS-Gataway  Naborwl 
Recreational  Area. 


Faculty  address 


Facility    1501    Paiimeter 

Rd. 
1816  E.  Mam  SI 


224  Louisiana  

E.  French  Broad  St  .... 

1300  WestoverDr 

NC  Hwy  101  

1228  Carrol  St 

724  Foetar  St 

PO  Box  237  

2017  Gamer  St 

1120  Church  St 

1391  N.  MemDr  

1500  12th  Street  NW 

156  Parris  Ave  

1400  Carthage  Rd 

406  Fisher  St  

SR  1311  

S  ori  Alexander  Dr  .... 


Ptvers  Island  off  US  Hwy 
70  West. 

317  CSG/CC 

31 15  Western  Blvd  


Oty 


Qraat  Fate 

Atoamarta 

AahavfHa - 

Brevard  

Chartotta -- 

Cbany  Point . — 

Durtiam _ 

Ouitiam _ 

Atlantic  Beach 

Gamer 

Greensboro 

Greenville „ 

Hickory 

High  PoW 

Lumbarton _ 

Morahaad  City 

Bryson  City 

Research  Triangle  Parte 


Beaufort 


804  Falrvlaw  Rd 


1825  Woodleaf  Rd,   PO 

Box  1927. 
4  CSG/DE  

Hwy    54    &    Alexander 

Drive. 
2144  Lakeshore  Dr 

DET  1  57  AD/DE  


Grand   Fortes   AFB   42D 
Street. 

41  CSG/CC 

1605  W.  College  St  


1625  N  10th  St 
Fort  Omaha 


Pope  AFB 

RaMgh 


MinotAFB 
Fargo 


SW'ANW'ASEV*  of  Sec 
5. 

Patterson  Lane  


Foot  of  32nd  Street . 
TremontAva 


Tlnton&  PInabrook 
R0  1,Box152 


Route  206  -. 

Knollcrafi  Road 

Sandy  Hook  Laboratory .. 
Fort  Harwock _ 


Lincoln 

Omaha 

Glerrvll  Towrtship 

Nawlngton 

Bayonne  

East  Orange 


TJnton  Falls  

BasMng  Rklge . 


HUisborough  TWP 

Lyons 

HigNande 

Sandy  Hook— Brooklyn . 


State 


Rocky  Mount  ..„ 

Salisbury 

Seymour  Johnaon  AFB  ... 
Reaaarch  Trtangle  Parte .. 

Wilmington 

Corx;rete  

Grand  Fortes 


MT 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 

NC 

NC 
NC 

NC 

NC 

NC 

NC 

NC 

ND 

ND 

NO 
NO 

NE 

NE 

NE 

NH 

NJ 

NJ 

NJ 
NJ 

NJ 
NJ 
NJ 
NJ 


Zip  code 


Agency 


50402 
28001 
28806 

28712 
28205 
28533 
27701 
27701 
28612 
27529 
27405 
27834 
28601 
28307 
28358 
28557 
28713 
27709 

28512 

28308 
27606 

28701 

28114 

27531 

27711 

28401 

58221 

58201 

58705 
58105 

66508 

68102 


Air  Force  

Army 

Army 

Anny 

Army 

Navy 

Army 

Aimy 

TransportBtkxi 

Army 

Army 

Army 

Army 

Amf»y 

Arrr»y 

Anny 

Agriculture 


Raportlng  mechanism 


Health  and  Hunwn  Sarr- 

tees. 


Comnterca 


Air  Force 
Army 


Anny 

Arniy 

Air  Force 

EPA 

Army 

Army 


03801 

07002 

07019 

07724 
07920 

08853 
07939 
07732 
07732 


Defense  Logistics  Agen- 
cy- 
Air  Force 

Agriculture 


Navy 

Navy 

Agrk;ulture  . 


Defense  Loglstk:s  Agen- 
cy 
Army 


Veterans  Admlntetratkm .. 


Army  .... 
Interior . 


Vaterana  Admlnlstratk>n . 
Veterans  Admlnistmtton . 

Commerce 

Interior 


300S    3010    3016    103c 

103a 
3010103c 

3010103c 

3010  103c 

3010  103c 

3005  XI 0  3016  103c 

3010103c 

»10  103c 

3010103c 

3010103c 

3010  103c 

3010  103c 

3010  103c 

»10  103c 

3010  103c 

3010  103c 

103c 

3005  3010  103c 

3010  3016 

3005  3010  103c  3016 
3005  3010  103c 

3010  103c 

3010  103c 

3005  3010  3016  103c 

3005  3010  3016 

3010  103c 

103c  3010  3005 

3010  3016  103c 

3005  3010  3016  103c 
3010  3016  103c 

103c 

103c 

103c 

3010  3016103c 

3005  3010  3016  103c 

103a 
3010 

3010  3016  103c 
3016103c 

103c 

3010  103c 
3005  3010 
3010  Xie  103c 
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FMMtynairw 


SFC  NV  Brittan  Army  R«- 

MTveOntor. 
SomervlN  Oapol 

SKxch  Aimy  Reserve  Can- 
ter. 

Strykar  Raserve  Cantar .... 

BLM-Ftora  ViBta  Landm  ... 

BLM+<yda  Mtna 

BLM-So«ti  Farmtngton 
SarXtary  Lsntflta. 

BLM-Standard  Transplpa 
Corp. 

BLM-WatarfkMv  HnUm 

Ciboia  National  Foraal 

Fort  Wlngata  Depot  Acttv- 
tiy. 

Gasboggy  


Fadltyaddraaa 


38tn  and  Federal  Street 
Route  206 


Shore  Road. 


2160  Nottinofiam  Way 

T30NRl2WSac3 „ 

35/32/46  ft  106/41/26  . 
T29NR13WSec20 


T17SR9ESac18.19 


UBaladaMlna 


Loveiaca  Inhalation  Toxi- 
cology Research  tnatt- 
lute. 

BLM-Henderson  Landfln  ... 

BLM-Rlo  Tinto  Copper 
Mine. 

Tonopah  Test  Range 
(Sandia  National  Lab- 
oratory). 

Aids  to  Navigation  Team  .. 

Bellmore  Mair^enance  Fa- 
cility. 

BLM-Pennsytvania  Ave/ 
lAwaLandMs. 

BreoMynj '        Inlonnatlon 

Brookfyn^  Naval  and  Ma 

rtne     Corps     Reserve 

Center. 
Colonle    Interim    Storage 

Site. 
Emmanuel  Celtard  Federal 

BIdg.  225CA. 

Federal  Building 

Fort  Hamlton 

FortTotten 

FWS-lroQuois        National 

Wildlife  Refuge. 
FWS-Morfezuma  National 

WiiaiKa  Refuge. 
Hancock  F^atd 

Merchandise  Control 

Sales  Section. 

Mitchel  Field  Housing  Fa- 
cility. 


MItchel  Manor  Housing 
Facility. 

NowYort  

New  Yorii  Naval  Station  ... 

Niagara  Falls  /Ur  Force 
Reserve  FacStty. 

NPS-Gaiewsy  National 
Recreational  Area. 

Plant  #38  

Plum  Island  /knimal  Dis- 
ease Center. 

Roosevel  Army  Resen/e 
Center. 

Support  Center  Governor's 
Island. 

Verona  Defense  Fuel  Sup- 
port Polrt. 

Watendiel  Arsenal 


T30  NR  16W  Sec35  

Ciboia  National  Foreaf  .... 
10  MHes  East  0*  Oaltup 

on  1-10 
T29N,  R4W  S36:  55  M  E. 

o(  Farmirxjton. 
1.25   ml  upstream  front 

La  Baiada. 
BIdg.  9200,  Kirtiand  AFB 

East 

T21S  Re3E  SacUon  28. 

29. 
Sec10  ft  11  T45N  R53E 

MOM. 
PO  Bo«  10359 


7063  Llghthouee  Drive . 
2755  Mapte  Ave 


Pennsylvania  Ave,  Sf¥>re 

PIcwy. 
29th  ft  3rd  Ave,  Door  15 

Floyd  Bennett  Field 


1130  Central  Ave ... 
225  Cadman  Ptaxa 


252  71hAvs 
FtHaintton  . 

Bayskta 

Casey  Rd  .... 


3395  Route  5  ft  20  East . 

Tatt      and      Thompson 

Roads. 
6  World  Trade  Center 

NAVSTA       New      York 

Housing  Office,   BMg. 

18,  West  Road,  Mitchel 

Field. 
NAVSTA       New      York 

Housing  Office,  85  A 

MMchel  Avenue. 

201  Vsrlch  SI  

207  FtusWng  Ave 

914  TAG-DE  PO  Box  F 

LaSaile  Station 
Floyd  Bennett  Fistd 


Porter  ft  Balmer  Rds 
Plum  Island 


101  Oak  St 


DO    US    Coast    Guard 

Group. 
Main  St 

Broadway 


CHy 


Camden  .„ 
Someivee 
NortMeid .. 


Tnnlon 

FtomVMi... 

Ga»ufi 

Farmlnglon .. 

Alamogardo . 

Wateiflow .... 
Magdalene  .. 
Oattup 


OukM(NEAR) 

La  Balada 

Albuquerque ... 

Herxierson 

Mountain  City . 
Tonopah ..—.._ 


Saugertlee 
Bellmore... 

Brooklyn  .„. 

BrooWyn .... 

BrooMyn  .„, 


Cotonle .. 
Brooktyn 


New  York  . 
Brooklyn  ... 
Queena  .... 

Alabama.- 


Seneca  FalEa  .... 
North  Syracuse 

New  Yortj 

Garden  City 


East  Meadow 


New  York „ 

Brooktyn 

Niagara  FaHs  lAP . 


BrooMyn 


Porter  Twp  . 
Orient  Point 


Hempstead 

Governor's  Island . 

Verona 

Watervtiel 


State 


NJ 
NJ 
Hi 
NJ 

NM 


NM 
NM 


NM 

NV 
NV 
NV 

NV 
NY 

NV 

NV 

NY 

NY 

NY 

NV 
NY 
NV 
NY 

NY 

NY 

NY 

NY 

NY 

NY 
NY 
NY 

NY 

NV 
NV 

NY 

NY 

NY 

NV 


Zip  code 


06106 

06876 

06225 

06619 
8741S 
87301 
87401 

88310 

87421 
87825 

87310 


87185 

89631 
88049 

12477 
11710 

11207 

11232 

11234 

12205 

11201 

10001 
11252 
11359 
14003 

13148 

13212 

10048 

11530 

11554 

10014 
11251 
14304 

11234 

14131 
11957 

11550 

10004 

13478 

12189 


Agency 


Army. 


QeneraJ  Servlcee  Admln- 

tstrathjn. 
Army 


Army .... 
Intaitor, 


tmertor . 
Intertor . 


Interior 

Agriculture  . 
Anny 


Energy 

/kgrtcutture 

Energy 

Intertor 

Interior 

Energy 


Transportation 
Amvf 


Intertor „ 

General  Sen^lcea /kdmin 
Navy 


Energy „ 

General  ServKes  Admin 

General  Services  Admin 

Army 

Army „. . 

Intertor '. 


Interior 

Air  Force  

General  Senrices  Admin . 
Navy _ 


Navy. 


General  Services  /Mmin 

Navy 

AH  Force 


Interior . 


Air  Force  .... 
Agriculture  .. 


Amiy 

Transporlatton 


Defense  Logisttoa  /Agen- 
cy- 
Army .„ 


Reporflng  mechanism 


3010 

103c 

3010 

3010 

3016103c 
103c  3016 
3016  103c 

103c  3016 

103c  3016 

103c 

3005  3010  3016  1C3c 

103c 

103c 

103c  3016 

103c 

103c 

3005  3010  103c  >03a 
3016 

3010 
3010 

3010 

X10 

103c 

3005  3010  3016 

3010 

3010 

3010103c 
3010103c 
3016103c 

»10  »16  1C3C 

3010  3016  103c 

3010 

103c 

103c 

»10 

3010103c 

3005  3010  3016  103c 

103c 

3(J05  3010  3016  i03c 
3016  103c 

3010 

X10103C 

3010  3016  103c 

3005X10  3016  103a 
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FacMtynam* 


West  Point  MUttary  Acad- 
emy. 

West  Point  Military  Acad- 
emy. 

Andrew  W.  Breidenbacti 
Envlronmantal  Research 
Center. 

Center  HUl  Hazankxis 
Waste  Engrg  Rasaarch 
LA. 

CiTKlnnati  De(er\se  Fuel 
Support  Plant 

Coiumbos  Defense  Con- 
struction Supply  Center. 

Electronic  Suppty  Center .. 

Uma  Defense  Ptani  Rep- 
rasen'.atlvs  Office. 


Testing  and  Evaluation 
Facwty. 

BIA-Caddo  County  LandflH 
#1. 

BLM-Mlnetco  MWsRs 

BUyl-SUdes  Dump  Site 

WWamelte  Falls  Lodv 

Bettts  Atomic  Power  Lab- 
oratory. 

Ctias  K»Hy  Support  Center 

Greater  Pittsburgh  Inter- 
national Airport 

NPS-Gerrysborg  National 
MiWary  Pa.-*. 

NPS-Valley  Forge  National 
Hlstonc  f=>srtL 

Phllade<)hia  Defense  Per- 
sonnel Support  Center. 

Borlnquen  Coast  Guard 
Air  Station. 

Camp  Garcia  *1  

Ceiba  Navai  Statkxi .- 

FortABen  

Booeeyelt  Roads  Naval 
Station. 

Beavertaii  Point  ftadar 
Station 

Beaufofi  Marine  Corps  Air 
Station. 

Baaufort  Nava!  Hospital .... 

Chanesi^  Naval  Shipyard 

Chariestor  Air  Force  Base 

Chaiiesion  Oetenee  Fuel 
Supply  Point. 

Ctiarteston  Naval  Weap- 
ons Station  South 
Annex. 

Myrtle  Beach  Air  Force 
Base 

Partis  Island  Marine  Corps 
Flecruii  Depot. 

Shaw  Air  Force  Base  

Trair^  Center  and  Fort 
Jadtson. 

SHver  King  Mines  Inc 


Facmyaddreas 


Stewart  Am*y  Subpoat 

RT  9W— Btdg  733 

26  W.  St.  Clair  Street  . 

SSas  Center  HiH  Road 


4820  River  Rd  Hamitton 

County. 
3990  E.  Broad  SL  Frank- 

Mn  County. 
1507    Wilminglon    Pike. 

Mortgomery  CourMy. 
Defense  Logisilca  Agerv 

cy,  DPRO  General  Oy- 

naiTMca— Lima.      1155 

BucfcayaRd. 
1600  Gest  Street  


SE/4    Sec7    T5N    flIIW 
SW/4  Sec8. 

T9SR42ESecd 

T1 5SR4eSec35,LOTSl  .2 

West  Unn 

P.O.  Box  109  Beats  Rd  .. 

US  Army 

911  TAG/DE  


RD  1  

Rte  23  _ _. 

2800  S  20th  St 

Ramey  Air  Force  Base  ... 

Vieques 

Roosevelt  Roads  ..„ 

Route  1  

VlUa  Verde  St.  Dryooctc 

and  Repair  Facinty. 
OFF  Beavertaii  Rd 


Lafrene  Road 

SC  Highway  280 

Viaduct  Road , 

437  ABQ/CC  

N  Rhett  Ave  


ReiTxxjnt  Road . 


354  CSG/OE  .._ 

Marine     Corps 
Depot 

363  CSGT3E  

Jackson  Btvd 


Recnjit 


City 


WaatPoM  . 
Waat  Point  . 
Cln^inatl  ... 

Ctndnnall  .„ 

CInclrvwII  ... 
Columbus  ... 

Dayton 

Uma 

CkltifWBti  ... 

Apache  


Bakar 

Ontarto 

\AA^^   I  Inn 

waai  unn _.....» 

West  MifTHn  Borough 


Oakdala ... 
Plttst>urgh , 


Oettyaburg  _.. 

Vatoy  Forge 

Philedeiphia 

Aquadllla ~.. 

Vieques  ..- — 

Ceba _. 

Juana  Diaz 

Mtramar _. 

Jamestown _, 

Beaufort ~. 

Baaufort 

Charteeton 

Chailaston  AFB  . 
Ha.Tahan  _ 


North  Chartastofl . 


US  Hwy.  18 , 


Aflen  Foaeii  Plani 2574  Plant  Rd 


ArrxM  Engineering  Devel- 
opment Center. 
Bun  Run  Fossa  Ptont 


Cumbertand  Fossil  Plant  .. 

HartsviHe  Site 

Hdaion  Army  AmmurMon 

Plant. 
John  Sevier  FossN  Plant ... 


TN  Hwy  127 


Edgemoor  Rd..  6  ml  SE 

olOakRUge. 
TN  Highway  149  South  .. 


TN  Hwy  25 

West  Stone  Drtve . 
TN  Hwy  7ae  


Myrtle  Beach 

Parris  Island . 

Shaw  AFB .... 
Fort  Jackson 


State 


Edgertionl 

Momphia .*...»».». 

Arnold  Air  Force  Base 

Oak  RWge 

Cumbertand  City _. 

HartsvMa 

KIngapoit 

Rogersvllle — » 


NY 
NY 
OH 

OH 

OH 
OH 
OH 
OH 

OH 

OK 

OR 
OR 
OR 
PA 

PA 
PA 

PA 

PA 

PA 

PR 

PR 
PR 
PR 
PR 

Rl 

SC 

SC 
SC 
SC 
SC 


SC 

SC 

SC 
SC 

so 

TN 
TN 
TN 
TN 
TN 
TN 
TN 


Zip  coda 


10996 
10996 
45268 

45268 

45233 

43215 
45444 

45804-1698 

45203 


97814 

97914 

97068 

15122-0109 

15071 
15231 

17325 

19481 

19101 

00604 

00785 
00635 
00665 
00903 

02335 

28904 

29902 
29406 
29404 
28406 

29406 

29577 

29905 

29152 
29207 

57735 

38109 

37388  3010 

37930 

37050 

37D50 

37660 

37134 


Agency 


Army. 
Army . 
EPA.. 


EPA  ... 


Defense  Logistks  Agerv 

cy. 
Army „ „- 


Oeianea . 

Annr>y 


EPA 

Intertor 


Wertor ...._ „... 

Intertor „ — 

Coips  o(  Englnaan,  CMI 

Ene-Tiy 


A/my 

Air  Force 


Intertor .._ _.. 

Wedor 

Army 

Transportatkxi . 


Navy 

Navy 

Army _.... 

Navy 


Defense . 
Navy 


Navy 

Navy 

Air  Force  

Defense  LogMcs  Agarv 
cy. 

Navy 


Ak  Force 
Navy 


Reporting  mechanism 


Air  Force 
Army. 

Tennessee    Valay 

Ihortty. 
Tannesaea    VaBay 

ttiortty. 
Air  Force ~ 


Au- 
Au- 


Tennessee  VaBay  Au- 
thortty. 

Tennessee  Vatey  Au- 
thority. 

Tenneaaae  Valey  Au- 
•writy. 

Amiy 

TarvMssee  VaOey  Au- 
Ihortty. 


3016 

3006  »10  3018  103c 

3005  3010  3016 

3005  3010  3018 

3010  3016  103c 

3006  »10  3016  103c 
3010  3016  103c 
3010  3016  103c 

3005  3010  3016 
103c 

3016103c 

3016  103c 
103c  3018 

3005  X10  3016  103c 

3010103c 
3016103c 

103c 

103c  3010 

3006  3010  3016 

3010  103c 

1030 

3005  3010  3016103c 

103c 

3005  3010X16 

3016 

3005  3010  3016  103e 

103a 
»10 

3005X103016 
3005  X10  3016  103c 
3010  3016 

103c 

3005  X10  X16  103a 

3005  X10  X16  103a 

3005  3010X16  103c 
3005  X10  X16  103a 

X10  103C 

3005  X10  X16  103c 
103a 

3005  X10  3016  103c 
103a 

X10 

X10 
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DEPARTMENT  OF  TRANSPORTATION 

Coaet  Guard 

33  CFR  Parte  150  and  154 
(COO  91-036] 
RIN2115-AOe2 

Reeponee  Plane  for  Marine 
Treneportetion-Releted  Fecllitlee 

AGENCY:  Coast  Guard,  DOT. 
ACnON:  Interim  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  regulations  requiring 
response  plans  for  marine 
transportation-related  (MTR)  facilities 
including  deepwater  ports,  certain  Coast 
Guard-regulated  onshore  facilities, 
marinas,  tank  trucks,  and  railroad  tank 
cars.  This  interim  final  rule  (IFR)  also 
estabhshes  additional  response  plan 
requirements  for  facilities  located  in 
Prince  William  Soimd,  Alaska, 
permitted  under  the  Trans-Alaska 
Pipeline  Authorization  Act  (TAPAA). 
This  IFR  addresses  all  MTR  facilities 
that  could  reasonably  be  expected  to 
cause  substantial  harm  to  the 
environment  by  discharging  oil  into  or 
on  the  navigable  waters  of  the  United 
States,  adjoining  shorelines,  or  the 
exclusive  economic  zone.  Regulations 
requiring  fecility  response  plans  and 
discharge  removal  equipment  are 
mandated  by  the  Federal  Water 
Pollution  Control  Act  (FWPCA),  as 
amended  by  the  Oil  Pollution  Act  of 
1990.  The  purpose  of  requiring  facility 
response  plans  and  discharge  removal 
equipment  is  to  enhance  private  sector 
planning  and  response  capabilities  to 
minimize  the  environmental  impact  of 
spilled  oil. 

DATES:  Effective  Date.  This  interim  final 
rule  is  effective  February  5, 1993,  except 
for  §§  154.1110  through  154.1140  of 
subpart  G.  Sections  154.1110  through 
154.1140  are  effective  August  18, 1993. 

The  Director  of  the  Federal  Register 
approves  as  of  February  5,  1993,  the 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations. 

Comment  Closing  Date.  Comments  on 
this  interim  final  rule,  as  requested 
below,  must  be  received  on  or  before 
April  6, 1993. 

ADDRESSES:  Comments  must  be  in 
writing  and  may  be  mailed  to  the 
Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  (CGD  91-036). 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001,  or  may  be  delivered  to 
Room  3406  at  the  above  address 
between  8  a.m.  and  3  p.m..  Monday 
through  Friday,  except  Federal  holidays. 


For  information  concerning  comments, 
the  telephone  number  is  (202)  267- 
1477.  Comments  on  collection  of 
information  requirements  must  be 
mailed  also  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th 
Street  NW.,  Washington.  DC  20503. 
ATTN:  Desk  Officer.  U.S.  Coast  Guard. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rule.  Comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
Room  3406,  U.S.  Coast  Guard 
Headquarters. 

A  copy  of  the  material  listed  in 
"Incorporation  by  Reference"  of  this 
preamble  is  available  for  inspection  in 
room  B-718.  U.S.  Coast  Guard 
Headquarters. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Walter  (Bud) 
Hunt.  Project  Manager.  Oil  Pollution 
Act  (OPA  90)  Staff.  (G-MS-1).  (202) 
267-6740.  This  telephone  is  equipped 
to  record  messages  on  a  24-hour  basis. 
SUPPt.EMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553.  this 
interim  final  rule  is  being  issued 
without  a  prior  notice  of  proposed 
rulemaking  and  it  becomes  effective  on 
February  5. 1993.  Timely  exercise  of  the 
Coast  Guard's  statutory  responsibilities 
under  the  Oi!  Pollution  Act  of  1990 
(OPA  90)  (Pub.  L  101-380)  requires  this 
action  and  to  do  otherwise  would  be 
contrary  to  tlie  public  interest. 

Section  4202(a)  of  OPA  90  amended 
section  3  ll(j)  of  the  Federal  Water 
Pollution  Control  Act  (FWPCA)  (33 
U.S.C.  1321(j))  to  establish  requirements 
for  marine  transportation-related  (MTR) 
facility  response  plans.  Section 
4202(b)(4)  of  OPA  90  specifies  an 
implementation  schedule  for  these 
provisions.  MTR  facility  response  plans 
must  be  submitted  to  the  Coast  Guard  by 
February  18. 1993.  and  MTR  facilities 
must  be  operating  in  compliance  with 
their  plans  by  August  18, 1993.  MTR 
facilities  not  complying  with  these  dates 
are  prohibited  from  handling,  storing,  or 
transporting  oil  after  the  applicable 
dates.  OPA  90  also  established  a 
statutory  deadline  for  the  publication  of 
regulations  to  implement  response  plan 
requirements.  These  regulations  were  to 
be  published  by  August  18. 1992. 
Because  of  the  statutory  deadline  for 
submission  of  response  plans  and  the 
need  to  assist  the  regulated  community 
to  prepare  i-esponse  plans,  any  further 
delays  in  issuing  these  regulations 
would  create  a  hardship  on  the 
regulated  community  and  prevent 
timely  enforcement  of  the  response  plan 
provisions  of  OPA  90.  Therefore,  it  has 
been  determined  that  good  cause  exists 


for  omitting  prior  notice  and  comment 
on  the  proposed  rule  and  making  the 
rule  effective  immediately. 

The  Coast  Guard  did  publish  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  on  these  regulations  in  the 
March  11, 1992  Federal  Register  (57  FR 
8708).  The  ANPRM  discussed  the 
background,  statutory  requirements  of 
section  3 ll(j)  of  the  FWPCA.  and 
possible  regulatory  approaches.  In 
addition,  the  ANPRM  posed  questions 
for  public  comment.  The  Coast  Guard 
received  116  comments.  Each  of  the 
comment  letters  was  considered  in 
developing  these  regulations. 

Request  for  Comments 

Although  a  further  opportunity  for 
public  comment  had  not  been  provided 
prior  to  issuing  this  interim  final  rule, 
additional  public  input  is  now 
requested.  The  Coast  Guard  is 
particularly  interested  in  comments  that 
are  based  on  experience  gained  in 
preparing  response  plans  that  meet  the 
requirements  of  this  rule. 

Accordingly,  persons  wishing  to 
comment  may  do  so  by  submitting 
written  comments  to  the  address  listed 
under  ADDRESSES.  Commenters  should 
include  their  names  end  addresses, 
identify  this  rulemaking  (CGD  91-036) 
and  the  specific  section  of  this  proposal 
to  which  each  comment  applies,  and 
give  the  reason  for  each  comment.  The 
Coast  Guard  requests  that  all  comments 
and  attachments  be  submitted  in  an 
unbound  format  suitable  for  copying 
and  electronic  filing.  If  not  practical,  a 
second  copy  of  any  bound  material  is 
requested.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self 
addressed  postcard  or  envelope. 

Comments  should  be  submitted  on  or 
before  the  Comment  Closing  Date  listed 
in  the  "DATES"  section  in  this  preamble 
in  order  to  receive  timely  consideration; 
however  late  comments  will  be 
considered  to  the  extent  practicable. 
The  rule  may  be  changed  based  upon 
the  comments  received. 

The  Coast  Guard  plans  no  public 
hearing  at  this  time.  Persons  may 
request  a  public  hearing  by  writing  to 
the  Marine  Safety  Council  at  the  address 
under  "ADDRESSES."  Requests  should 
indicate  why  a  public  hearing  is 
considered  necessary.  If  the  Coast  Guard 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
it  will  hold  a  public  bearing  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Lieutenant 
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Commander  Walter  (Bud)  Hunt.  Pro|ect 
Manager,  and  Jacqueline  Sullivan, 
Project  Counsel,  Oil  PoUutiofn  Act  {OPA 
90)  Staff.  (G-MS-1). 

Background  and  Purpose 

In  recent  years  several  catastrophic  oil 
spills  have  threatened  the  marine 
environment  of  the  United  States. 
Among  these  were  the  EXXON  VALDEZ 
in  Prince  William  Sound.  Alaska,  the 
AMERICAN  TRADER  in  California's 
coastal  waters,  the  MEGA  BORG  in  the 
Gulf  of  Mexico,  and  the  major  discharge 
.from  the  Ashland  Oil  Terminal  into  the 
MonoDgahela  River  at  Floreffa, 
Pennsylvania.  These  spills  had 
extensive  impact  on  the  marine 
environment,  including  the  loss  of  fish 
and  wildhfe. 

In  response  to  these  disasters  and 
others,  Congress  passed  the  Oil 
Pollution  Act  of  1990  (OPA  90)  (Pub.  L. 
101-380).  Section  4202(a)  of  OPA  90 
amended  section  311(j)  of  the  Federal 
Water  Pollution  Control  Act  (FWPCA) 
(33  U.S.C  1321(i)).  R  set  out  the 
requirements  for  facility  response  plans 
and  periodic  inspections  of  discharge- 
removal  equipment  in  sections  311  (i)(5) 
and  (p{6),  respectively.  Section 
4202(b)(4)  of  OPA  90  established  an 
implementation  schedule  for  these 
provisions. 

As  emended,  section  311(j)(5)  of  the 
FWPCA  requires  owners  or  operators  of 
certain  facilities  to  submit  response 
plans  to  the  President  This  requirement 
applies  to  facilities  that  could 
reasonably  be  expected  to  cause 
substantial  harm  to  the  environment-by 
discharging  oil  or  a  hazardous  substance 
into  or  on  the  navigable  waters  of  the 
United  States,  adjoining  shorelines,  or 
the  exclusive  economic  zone. 

As  amended,  section  311(i)(5)  also 
directs  the  President  to  issue  regulations 
implementing  the  new  FWPCA 
requirements  for  facility  response  plans. 
This  authority  has  been  delegated  by 
Execvrtive  Order  12777  (3  CFTl,  1991 
Comp.;  56  FR  54757)  to  the 
Administrator  of  the  Environmental 
Protection  Agency  (EPA),  the  Secretary 
of  the  Department  of  the  Interior  (DOI). 
and  the  Secretary  of  the  Department  of 
Transportation  (DOT). 

Under  Executive  Order  12777,  the 
EPA  is  drafting  regulations  for  non- 
transportation-related  fixed  onshore 
facilities.  DOI's  Minerals  Management 
Service  is  drafting  regulations  for 
response  plans  for  non-transportation- 
related  ofishore  facilities  and 
transportation-related  pipelines  linking 
oil  production  platforms  to  onshore 
facilities.  The  DOT  is  drafting 
regulations  for  transportation-related 
onshore  facilities,  and  deep  water  ports 


subject  to  the  Deepwater  Ports  Act  of 
1974,  as  amended  (33  U.S.C  1501,  et 
seq.).  The  Secretary  of  Tran^cvtation, 
in  49  CFR  1.46(m)  (57  FR  8581;  Mar.  11, 
1992),  further  delegated  the  authority 
for  regulating  MTR  facihties  to  the 
Commandant  of  the  Coast  Guard.  Thus, 
the  Coast  Guard  has  drafted  these 
regulations  for  MTR  facilities.  The 
Research  and  Special  Programs 
Administration  will  issue  separate 
regulations  for  non-marine 
transportation-related  onshore  facilities. 
Since  several  Federal  agencies  are 
drafting  regulations  requiring  facility 
response  plans,  these  agencies  have 
been  meeting  to  discuss  and  coordinate 
development  of  the  r^ulations. 

This  rule  addresses  only  MTR 
facihties  that  handle,  store,  or  transport 
oil.  Response  plans  for  MTR  facilities 
that  handle,  store,  or  transport 
hazardous  substances  will  be  the  subject 
of  a  separate  rulemaking  at  a  later  time. 

A  separate  NPRM  has  been  published 
in  the  Federal  Register  addressing 
vessel  response  plans.  See  CGD  91-034/ 
CGD  90-068,  (57  FR  27514,  June  19, 
1992). 

Section  311(j)(5)  of  the  FWPCA 
requires  the  preparation  and  submission 
of  response  plans  from  all  onshore 
faciUdes  that  could  reasonably  be 
expected  to  cause  substantial  narm  to 
the  environment  by  discharging  oil  into 
or  on  the  navigable  waters,  adjoining 
shorehnes,  or  exclusive  economic  zone. 
Response  plans  submitted  for  those 
onshore  fBunlities  that  could  cause 
significant  and  substantial  harm  to  the 
environment  by  such  discharges  must 
meet  additional  review  and  approval 
requirements.  OPA  90  does  not  define 
the  distinction  between  "substantial 
harm"  and  "significant  and 
substantial." 

The  OPA  90  Conference  Report 
(Report  101-653)  states  that  the 
President  is  to  develop  nationwide 
criteria  to  determine  those  facilities 
which  could  reasonably  be  expected  to 
cause  substantial  harm  to  the 
environment  and  are  therefore  required 
to  submit  plans.  The  report  also  states 
that  the  criteria  should  result  in  a  broad 
requirement  for  facility  owners  or 
operators  to  prepare  and  submit 
response  plans. 

OPA  90  mandated  several  deadlines 
for  MTR  facihty  response  plans.  After 
February  18, 1993,  an  MTR  facility 
required  to  have  a  response  plan  may 
not  handle,  store,  or  transport  oil  unless 
a  plan  has  been  submitted  to  the  Coast 
Guard.  After  August  18, 1993,  a  fadUty 
required  to  have  a  response  plan  may  - 
not  handle,  store,  or  transport  oil  unless 
it  is  operating  in  compliance  with  the 
plan,  and  in  the  case  of  a  facility  for 


which  a  response  plan  must  be 
reviewed,  it  has  been  approved  by  the 
Coast  Guard. 

The  Coast  Guard  %vill  authorize  an 
MTR  facihty  whidi  could  reasonably  be 
expected  to  cause  significant  and 
substantial  harm  to  ue  environment 
and  has  submitted  a  response  plan  to 
continue  to  oper^^  for  up  to  2  years 
bora  plan  submission  without  ageiury 
approval  of  the  response  plan.  However, 
the  owner  or  operator  of  the  iadlity 
must  certify  that  he  or  she  has  ensured 
by  contract  or  other  means  accepftable  to 
the  Coast  Gtiard  the  availability  of 
private  per8oni>el  and  equipment 
adequate  to  respond,  to  the  maximum 
extent  practicable,  to  a  worst  case 
discharge  m  substantial  threat  of  such  a 
discharge. 

Section  311(i)(S)  of  the  FWPCA 
requires  that,  in  a  fecility  response  plan, 
an  owner  or  operator  identify  and 
ensiue  by  contract  or  other  means 
approved  by  the  President  the 
availability  of  private  personnel  and 
equipment  sufficient  to  remove,  to  the 
maximum  extent  practicable,  a  worst 
case  discharge  and  to  mitigate  or 
prevent  substantial  threat  of  such  a 
discharge.  A  worst  case  dischaige  for  a 
facility  is  defined  in  section  311(a)(24) 
of  the  FWPCA,*as  amended  by  section 
4201  of  OPA  90,  as  the  largest 
foreseeable  discharge  in  adverse 
weather  conditions.  The  statiite  does  not 
further  define  a  "foreseeable  discharge" 
or  "adverse  weether." 

A  major  c^jective  of  the  OPA  90 
amendments  to  section  311({)(5)  of  the 
FWPCA  is  to  create  a  national  planning 
and  response  system.  Certain  worst  case 
discharges,  such  as  those  also  involving 
a  fire  or  explosion  at  the  facility,  could 
reouire  the  use  of  both  private  and 
public  response  resources. 

Section  5005  of  OPA  90  estabUshes 
requirements  for  response  plans  for 
MTR  facilities  located  in  Prince  William 
Sound,  Alaska,  which  are  permitted 
under  the  Trans- Alaska  Pipeline 
Authorization  Act  (TAPAA)  (43  U.S.C 
1651«  et  seq.].  This  section  requires  a 
level  of  preparednees  for  facilities  in 
Prince  William  Sound  whidi  is  in 
addition  to  the  requirements  of  section 
31 1(])  of  the  FWPCA.  These  statutory 
requirements  are  intended  to  provicte  an 
even  greatw  margin  of  safety  in  Prince 
WiUiam  Sound  by  requiring 
propositioned  response  equipment;  an 
oil  spill  removal  organization:  special 
training  for  residents;  periodic 
inspections,  testing,  and  certification  of 
response  equipment;  and  exwdses  for 
the  trained  personnel  and  spill  removal 
equipment 
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Response  Plans  for  Marine 
Transportation-related  (MTR)  Facilities 

Marine  transportation-related 
facilities  are  defined  in  the  rule  as  any 
onshore  facility,  including  piping  and 
any  structure  used  to  transfer  oil  to  or 
from  a  vessel,  and  any  deepwater  port 
subject  to  regulation  under  33  CFR  part 
150.  , 

Substantial  Harm  Facilities 

This  rule  requires  the  owners  or 
operators  of  all  MTR  facilities  which 
could  reasonably  be  expected  to  cause 
substantial  harm  to  the  environment  to 
prepare  and  submit  a  response  plan. 
Generally,  fixed  and  mobile  facilities 
(tank  trucks  and  railroad  tank  cars)  that 
are  used,  or  intended  to  be  used  for, 
transferring  oil,  in  bulk,  to  or  fit)m  a 
vessel  with  a  capacity  of  250  barrels  or 
more,  fall  within  this  substantial  harm 
category. 

Fixed  and  mobile  MTR  faciUties  that 
are  capable  of  transferring  oil,  in  bulk, 
only  to  or  bom  a  vessel  with  a  capacity 
of  less  than  250  barrels  (such  as  marinas 
and  tank  trucks  fueling  recreational 
vessels)  could  not  reasonably  be 
expected  to  cause  substantial  harm  to 
the  enviroiunent  and  will  not  be 
required  to  prepare  and  submit  response 
plans.  However,  if  the  COTP  determines 
that  a  worst  case  discharge  from  a 
specific  facility  could  reasonably  be 
expected  to  cause  substantial  harm  to 
the  environment,  that  facility  will  be 
required  to  prepare  and  submit  a 
response  plan  to  the  COTP. 

The  Coast  Guard  believes  that  mobile 
facilities  that  are  used  for,  or  intended 
to  be  used  for,  transferring  oil,  in  bulk, 
to  or  from  a  vessel  with  a  capacity  of 
250  barrels  or  more  are  as  reasonably 
likely  to  cause  substantial  harm  to  the 
environment  as  are  fixed  facilities  when 
conducting  oil  transfer  operations  to 
vessels.  When  mobile  MTR  facilities 
conduct  operations  alongside  or  over 
navigable  waters,  discharges  from  these 
operations  are  likely  to  enter  the  water 
before  effective  containment  actions  can 
be  initiated  on  the  shore  or  pier. 

Mobile  facilities  that  are  used  for,  or 
intended  to  be  used  for  transferring  oil, 
in  bulk,  to  or  from  a  vessel  with  a 
capacity  of  250  barrels  or  more  are 
classified  as  substantial  harm  facilities. 
These  faciUties,  which  under  33  CFR 
154  are  already  required  to  have  an 
operations  manual  and  a  valid  letter  of 
adequacy  issued  by  the  cognizant  COTP. 
will  be  required  to  prepare  and  submit 
response  plans  but  wdll  not  be  required 
to  execute  a  formal  contract  for 
pollution  response  resources.  These 
response  plans  will  be  required  to 
identify  response  contractors  or 


response  resources  they  are  likely  to 
employ  in  the  event  of  a  worst  case 
discharge.  They  will  also  be  required  to 
store  limited  amounts  of  containment 
boom  and  sorbent  materials  that  will  be 
required  to  be  ready  for  deployment 
within  1  hour  after  notification  of  a 
discharge  of  oil.  This  reduced  response 
planning  standard  recognizes  that  these 
mobile  MTR  facilities  represent  a  lesser 
threat  to  the  environment  than  large 
fixed  MTR  facilities. 

Significant  and  Substantial  Harm 
Facilities 

This  rule  requires  the  owners  or 
operators  of  deepwater  ports  and  large 
fixed  MTR  facilities  that  could 
reasonably  be  expected  to  cause 
significant  and  substantial  harm  to  the 
environment  in  the  event  of  a  worst  case 
discharge  to  prepare  and  submit  their 
response  plans  for  approval  by  the  Coast 
Guard.  Large  fixed  MTR  facilities  are 
those  facilities  that  are  capable  of 
transferring  oil.  in  bulk,  to  or  from  a 
vessel  with  a  capacity  of  250  barrels  or 
more.  These  facilities  may  operate  for 
up  to  2  years  pending  approval  of  a 
submitted  response  plan  provided  that 
the  facility  owner  or  operator  certifies 
that  private  personnel  and  equipment 
are  available,  by  contract  or  other 
approved  means,  to  respond,  to  the 
maximiun  extent  practicable,  to  a  worst 
case  discharge  or  substantial  threat  of  a 
discharge. 

The  Coast  Guard  is  placing  most  fixed 
MTR  facilities  regulated  under  33  CFR 
154.100(a)  in  the  category  of  significant 
and  substantial  harm.  Section 
154.100(a)  makes  part  154  applicable  to 
each  fixed  facility  that  is  capable  of 
transferring  oil  in  bulk  to  or  from  a 
vessel  with  a  capacity  of  250  or  more 
barrels.  These  facilities  are  placed  in 
this  category  based  on  their  proximity  to 
navigable  waters,  adjoining  shorelines, 
or  the  exclusive  economic  zone;  their  oil 
storage  capacity;  and  the  nature  of  their 
operations. 

Deepwater  ports,  regulated  under  33 
CFR  part  150,  are  also  covered  by  the 
rule.  As  an  o^hore  facility,  a  deepwater 
port  must  prepare  and  submit  a 
response  plan  for  review  and  approval 
imder  section  311(j)(5).  For  MTR 
facilities  that  can  be  reasonably 
expected  to  cause  significant  and 
substantial  harm,  the  rule  provides  that 
once  the  Coast  Guard  has  reviewed  a 
plan,  it  will  return  for  amendment  any 
plan  that  does  not  meet  the 
requirements  set  forth  under  the 
provisions  of  the  amended  section 
311(j)(5)  of  the  FWPCA.  It  also  requires 
the  Coast  Guard  to  approve  any  plan 
that  does  comply  with  those  provisions. 


Adjustments  to  Facility  Classification 

The  rule  will  permit  any  MTR  facihty 
owner  or  operator  believing  that  his  or 
her  facility  would  not  cause  substantial 
or  significant  and  substantial  harm  as  a 
result  of  a  worst  case  discharge  of  oil, 
to  request  the  cognizant  Coast  Guard 
Captain  of  the  Port  (COTP)  to  reclassify 
the  facility.  The  COTP,  when  reviewing 
this  information,  will  consider  factors 
such  as  the  type  and  age  of  the  facility, 
spill  history,  location  of  public  and 
commercial  water  intakes,  and  other 
relevant  factors.  A  procedure  is 
included  for  appealing  the  COTP 
determination. 

Equipment  Availability  and  Criteria 

This  rule  establishes  the  criteria  for 
worst  case  discharge  and  requires  MTR 
facilities  to  identify  private  personnel 
and  equipment  available,  by  contract  or 
other  approved  means,  sufficient  to 
remove,  to  the  maximum  extent 
practicable,  a  worst  case  discharge  and 
to  mitigate  and  prevent  a  substantial 
threat  of  such  a  discharge.  Separate 
guidance  is  being  developed  that 
includes  inspection  requirements  for  the 
major  pieces  of  equipment  required  to 
contain  and  clean  up  oil  discharges. 

The  Coast  Guard  proposed,  in  its 
vessel  response  plan  NPRM  (57  FR 
27514,  June  19, 1992),  certain  criteria 
for  determining  the  amount  of 
equipment  required  to  respond  to  a 
discharge  of  oil.  Many  comments  were 
received  by  the  Coast  Guard  on  the 
criteria  proposed  in  the  vessel  response 
plan  NPRM.  The  criteria  in  that  NPRM 
have  been  modified  and  where 
appropriate,  this  rule  uses  the  same 
criteria  for  facility  response  plans  to 
provide  consistency  between  the  two 
regulations.  The  criteria  provide 
guidelines  and  standards  for  non- 
persistent  oils  and  Croup  II  through 
Group  rV  persistent  oils  which  both  the 
MTR  facility  owner  or  operator  and  the 
Coast  Guard  COTP  will  apply  in 
determining  whether  a  facility  has 
sufficient  equipment  to  respond  to  a 
specified  spill  scenario. 

This  rule  requires  that  a  response  plan 
for  an  MTR  facility  identify  only  private 
response  resources.  These  resources  will 
comprise  the  majority  of  personnel  and 
equipment  available  for  the  national 
planning  and  response  system. 
Furthermore,  the  equipment,  training, 
and  experience  of  these  organizations 
will  be  essential  to  any  successful 
pollution  response  effort.  The 
integration  and  coordination  of  public 
and  private  response  resources  will  be 
addressed  in  the  applicable  Area 
Contingency  Plans. 
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This  rule  also  addresses  response  plan 
requiiements  for  TAPAA  facilities  in 
Prince  William  Sound.  AUudca.  These 
additional  requirements  appear  in 
Subpart  G  of  this  rule. 

Advance  Notice  of  Proposed 
Rulemaking 

The  Coast  Guard  published  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  on  this  rule  in 
the  March  11, 1992  Federal  Register  (57 
FR  8708).  The  ANPRM  discussed  the 
background,  statutory  requirements  of 
section  31l(j)  of  the  FWPCA,  and 
possible  regulatory  approaches.  In 
addition,  the  ANPRM  posed  questions 
for  public  comment.  The  Coast  Guard 
received  116  comments.  Each  of  the 
comment  letters  was  considered  in 
developing  this  rule. 

Though  there  is  a  wide  disparity  of 
positions  in  the  comments  on  the  MTR 
facilities  response  plan  ANPRM,  a 
number  of  issues  seem  to  have 
engendered  the  most  concern. 

A  recurring  concern  expressed  in  the 
responses  was  the  need  to  avoid 
conflicting  regulations.  Many 
commenters  from  industry  feel  that 
existing  Spill  Prevention,  Control,  and 
Countermeasures  fSPCC)  plans  required 
by  EPA  under  40  CFR  112  and 
operations  manuals  required  by  the 
Coast  Guard  under  33  CFR  J54  are 
completely  adequate  and  that  further 
requirements  will  constitute  over- 
regulation.  State  government  agencies 
expressed  concern  that  the  new 
regulations  may  conflict  with  existing  or 
pending  State  regulations,  despite  the 
statutory  requirement  that  Federal  laws 
and  regulations  not  preempt  State 
response  planning  laws.  Many 
comments  reflected  a  desire  for  the  new 
regulations  to  be  flexible. 

The  Coast  Guard  believes  that  this 
rule  provides  the  maximum  flexibility 
practicable  in  establishing  requirements 
for  response  plans.  The  Federalism 
section  of  this  IFR  contains  a  discussion 
on  the  issue  of  preemption. 

Comments  from  private  terminal 
operators  called  for  regulations  that 
were  less  stringent  than  State 
regulations.  Members  of  industry 
expressed  concern  that  they  will  be 
required  to  prepare  for  circumstances 
which  are  simply  too  imlikely  to  ocoir. 
They  feel  that  this  will  cost  too  much 
and  some  small  facilities  are  concerned 
that  they  may  not  be  able  to  comply. 
Some  mentioned  that  they  may  be  able 
to  acquire  the  required  equipment  but 
may  not  have  the  manpower  at  the 
facility  to  deploy  it. 

All  response  plans  must  meet  the 
statutory  requirements  set  out  in  OPA 
90.  However,  this  IFR  does  provide  for 


reduced  requirements  for  mobile  MTR 
facihties,  fixed  fadUties  that  handle, 
store,  or  transport  Group  V  petroleum 
oils,  and  fixed  fodhties  that  handle, 
store,  or  transport  non-petroleum  oils. 

Many  comments  address  the  lack  of 
definition  of  the  terms  "substantia] 
harm"  to  the  environment  and 
"significant  and  substantial  harm"  to 
the  environment,  "average  most 
probable  discharge,"  and  "worst  case 
discharge."  The  definition  of  these 
terms  will  substantially  a^ect  them. 

Accordingly,  the  Coast  Guard  has 
provided  defijiitions  for  these  terms  in 
this  IFR  and  provided  for  individual 
determinations,  where  appropriate. 

Many  commenters  stated  that  the 
Coast  Guard  should  require  all  plans  to 
be  submitted,  reviewed,  and  approved. 
However,  OPA  90  spedfically  requires 
only  significant  anci  substantial  harm 
facilities  to  submit  response  plans  for 
review  and  approval.  Fadiities  which 
fall  in  the  category  of  substantial  harm 
must  still  submit  response  plans  to  the 
Coast  Guard;  but  those  plans  do  not 
require  formal  approval.  They  may  be 
reviewed  by  the  COTP  and  defidendes 
will  need  to  be  corrected. 

Some  comments  mentioned  that  a 
good  way  to  increase  prevention  efforts 
would  be  to  provide  incentives  in  the 
form  of  less  stringent  response 
requirements.  Most  agreed  that  the 
qualified  individual  identified  in  the 
plan  should  be  on  a  local  level,  and  that 
multiple-terminal  operators  should  have 
some  kind  of  local  response  plan  even 
if  they  maintain  a  corporate  plan  as 
well.  Most  comments  requested  that  one 
lead  agency  be  responsible  for 
approving  plans  and  that  the  Coast 
Guard  is  probably  the  most  appropriate 
agency.  Several  mentioned  that  fadiities 
handling  edible  oil  should  be  exempt 
from  the  regulations.  They  also  felt  that 
the  regulations  should  be  consistent 
with  the  vessel  response  plan 
regulations  and  the  area  contingency 
plans.  Some  requested  pubhc  bearings, 
particularly  in  Alaska. 

There  was  a  great  deal  of 
disagreement  about  the  certification  of 
contractors  and  equipment,  and 
fi^quency  of  drills.  Conmienters  also 
disagreed  over  whether  fadlity  response 
personnel  should  be  required  to  do 
more  than  just  control  and  report  a  spill. 
There  were  comments  on  whether  the 
response  plan  should  be  an  annex  to  the 
operations  manual  or  a  separate 
document  in  itself.  Many  disagreed 
about  the  possibihty  of  lending 
equipment;  most  think  some  lending 
should  be  allowed,  although  that  would 
be  impossible  for  some  areas,  such  as 
American  Samoa  and  Alaska, 
particularly  during  bad  weather. 


Louisiana  Ol&hore  Oil  Port  lac. 
(LOOP)  provided  comments  on  the 
ANPRM  regarding  the  application  of 
OPA  90-mandated  response  planning 
requirements  to  its  facibty.  LOOP  INC. 
contends  that  the  response  plan 
fBgulations  should  not  apply  to  L0(^  as 
it  is  regulated  under  the  I)eepwat«r  Port 
Act  PPA)  of  1974  (33  U.S.C  1501- 
1524).  As  a  deepwater  port,  the  Coast 
Guard  recognizes  that  LOOP  is  regulated 
under  33  CFR  part  150  and  must 
prepare  an  operations  manual  in 
accordance  with  150.105.  However, 
section  311(j)(5)  of  the  FWPCA,  as 
amended  by  4202(b)(4)  of  OPA  90. 
reqxiires  all  o&hore  facilities  to  prepare 
and  submit  response  plans  to  the 
President.  Deepwater  ports  are  included 
in  the  statutory  definition  of  ofUiore 
facilities.  The  authority  to  impose 
response  plan  requirements  on 
deepwater  ports  was  spedfically 
delegated  to  DOT  under  section  2(d)(2) 
of  Executive  Order  12777  (56  FR  54757; 
Oct.  22, 1991).  This  authority  was 
subsequently  delegated  to  the  Coast 
Guard  (57  FR  8581;  March  11. 1992). 
These  fadiities  must  prepare  response 
plans  meeting  the  requirements  of 
section  311(i)(5)  of  the  FWPCA  and  the 
Coast  Guard  mxisX  review  the  plans  and 
approve  them  when  they  meet  the 
requirements  for  a  response  plan. 

Recommendations  of  Oil  Spill  Response 
Plan  Negotiated  Rulemaking  Committee 

To  gather  Lnformation  for  the  Vessel 
Response  Plan  NPRM,  the  Coast  Guard 
estabhshed  an  Oil  Spill  Response  Plan 
Negotiated  Rulemaking  Committee  (56 
FR  58202,  November  18, 1991).  Meeting 
dates  of  the  Committee  were  published 
on  January  10, 1992  (57  FR  1139). 
Committee  sessions  were  held  between 
January  8th  and  March  27th,  1992.  After 
its  last  meeting,  the  Committee  provided 
the  Coast  Guard  with  a  final  report. 

The  Coast  Guard  used  information  in 
this  final  report  to  develop  the  vessel 
response  plan  NPRM.  To  maintain 
consistency  between  the  two 
regulations,  this  rule  uses  certain 
concepts  contained  in  the  vessel 
response  plan  NPRM.  Thus,  this  rule 
contains  certain  conclusions  found  in 
the  Committee's  final  report. 

Copies  of  the  Committee's  final  report 
and  all  documents  considered  by  the 
Committee  during  its  meetings  are  in 
the  public  docket  for  that  rulemaking 
(CGD  91-034). 
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NavigatioB  and  Vexel  Inspection 
Circular  7-92,  Interim  Guidelines  for 
Development  and  Review  of  Response 
Plans  for  Marine  Transportation-Related 
Facilities  Including  Deepwater  Ports 

Given  the  statutory  deadline  for  the 
suhmission  of  response  plans  by  facility 
owners  or  operators,  the  Coast  Guard 
promulgated  Navigation  and  Vessel 
Inspection  Circular  (NVIC)  7-92  dated 
September  23. 1992.  The  NVIC  provided 
guidance  to  the  marine  industry  for 
preparing  response  plans  for  certain 
facilities,  as  required  by  the  OPA  90 
amendments  to  the  FWPCA.  The  Coast 
Guard  will  accept  a  response  plan  based 
on  the  NVIC  to  meet  the  February  18. 
1993  submission  deadline,  as  well  as  a 
response  plan  meeting  this  interim  final 
rule.  The  owner  or  operator  of  a  fecihty 
that  submits  a  response  plan  based  on 
the  NVIC.  shall  so  iildicate  that  in  a 
letter  accompanying  the  plan 
submissKMi.  Only  then  will  the  plan  be 
reviewed  for  approval  based  on  the 
provisions  contained  in  the  NVIC. 
However,  any  response  plan  submitted 
after  February  IB.  1993  must  meet  the 
requirements  of  this  interim  final  rule. 
After  August  18. 1993,  all  facilities  must 
be  operating  in  comphance  with  their 
plan  and  "significant  and  substantial 
harm"  fadUties  must  have  an  approved 
plan  or  have  been  authorized  by  the 
Coast  Guard  in  writing  to  operate 
pending  approval  of  a  submitted  plan. 

Discussion  of  Amendments 

To  implement  the  requirements  of 
sectJOTi  311(i)(5)  of  the  FWPCA.  as 
amended,  the  Coast  Guard  is  defining 
those  MTR  facilities  required  to  prepare 
and  submit  oil  spill  response  plans  and 
establishing  the  format  and  the  content 
of  those  plans.  These  plans  are 
necessary  to  ensure  the  availability  of 
sufficient  spill  response  resources.  The 
following  is  a  section-by-section 
summary  of  the  rule. 

33  CFR  Part  150.  Subpart  A— General 
Section  150.129    Response  Plans 

This  rule  amends  33  CFR  part  150  to 
require  the  owner  or  operator  of  a 
deepwater  port  to  prepare  and  submit  a 
response  plan  to  the  COTP.  As  an 
offshore  facility,  a  deepwater  port  must 
prepare  and  submit  a  response  plan 
under  section  311(j)(5).  The  response 
plan  must  be  prepared  and  submitted 
for  review  and  approval  in  accordance 
with  33  CFR  part  154.  subpart  F.  The 
Coast  Guard  has  previously  addressed 
the  contention  of  LOOP  INC.  that  OPA 
90  response  planning  regulations  should 
not  be  applied  to  that  facility. 


33  CFR  Part  154,  Subpart  A — Response 
Plans 

Section  154.100    Applicability 

The  rule  amends  §  154.100  by  revising 
paragraph  (a)  and  adding  paragraph  (c). 
Paragraph  (a)  is  revised  to  clarify  that 
only  those  mobile  facilities  that  are 
actually  being  used  or  are  intended  to  be 
used  to  transfer  oil.  in  bulk,  to  or  from 
a  vessel  with  a  capacity  of  250  barrels 
or  more  are  required  to  prepare  and 
submit  facility  response  plans.  The 
revision  to  paragraph  (a)  and  addition  of 
paragraph  (c)  allows  the  COTP  to  apply 
this  subpart  to  all  MTR  facilities  not 
originally  categorized  as  "substantial 
harm"  facilities  as  defined  in  subpart  F. 

Section  154.106    Incorporation  by 
Reference 

This  section  incorf)orates  by  reference 
four  standard  test  methods  developed 
by  the  American  Society  for  Testing  and 
Materials  (ASTM).  These  test  methods 
are  acceptable  means  to  evaluate  the 
performance  capabilities  of  oil  booms 
and  recovery  devices  for  purposes  of 
§§  154.1045. 154.1047.  and  154.1049  as 
discussed  below.  ASTM  is  in  the 
process  of  updating  these  standards  as 
well  as  developing  new  standards  for 
response  equipment  performance 
evaluation.  The  Coast  Guard  is  an  active 
participant  in  this  process  and  will 
revise  this  section  as  necessary  to  reflect 
applicable  standards  subsequently 
adopted  by  ASTM  and  determined 
appropriate  by  the  Coast  Guard. 

33  CFR  Part  154.  Subpart  F— Response 
Plans 

Section  154.1010    Purpose 

This  section  describes  the  purpose  of 
this  rule  and  notes  that  the  requirements 
set  forth  in  the  rule  are  for  planning 
purposes  only.  The  requirements  are  not 
performance  standards.  They  are 
intended  to  be  used  by  an  MTR  facility 
owner  or  operator  to  develop  a  plan  for 
responding  to  the  facility's  worst  case 
discharge  in  adverse  weather  to  the 
maximum  extent  practicable.  Actual 
conditions  during  a  spill  event  may  not 
permit  the  arrival  of  the  resources 
within  the  prescribed  timelines; 
however,  actual  conditions  may  also 
permit  faster  response  times  in  some 
situations. 

The  development  of  a  response  plan 
and  the  necessary  training  and  drills  to 
ensure  its  proper  implementation,  is  a 
means  that  prepares  the  MTR  facility 
owner  or  operator  for  an  emergency 
situation.  The  response  plans  are  not  to 
help  government  response  agencies 
better  prepare,  but,  to  help  ensure  the 
facility  owner  or  operator  is  prepared. 
The  intent  is  to  have  the  owner  or 


operator  critically  review  the  potential 
risk  to  the  marine  environment  for  an 
accidental  oil  discharge  from  the 
facility.  The  requirements  for  these 
plans  are  intenaed  to  focus  owners  and 
operators  on:  the  risk  to  the  marine 
environment;  what  actions  ihey  can 
employ  to  mitigate  the  risk;  and 
considering  the  risk,  development  of  a 

&lan  that  aggressively  responds  to  a  spill 
om  the  facility.  The  response  plan 
requirements  are  intended  to  ensure  that 
the  facihty  owner  or  operator  has  asked 
himself  or  herself  the  hard  questions  of: 
What  is  the  risk?  What  private  sector 
resources  are  available?  Where  and  how 
do  I  rapidly  address  and  resolve  the 
problems  this  spill  has  caused  to  the 
marine  environment? 

Section  154.1015    Applicability 

The  requirements  of  this  subpart 
apply  to  MTR  faciUties  that  handle, 
store,  or  transport  oil.  in  bulk,  and  that 
could  reasonably  be  expected  to  cause 
substantial  harm  or  significant  and 
substantial  harm  to  the  environment  by 
discharging  oil  into  or  on  the  navigable 
waters,  adjoining  shorelines,  or 
exclusive  economic  zone.  These 
facilities  must  prepare  and  submit  a 
facility  response  plan  to  the  COTP. 
Significant  and  substantial  harm 
facilities  must  also  have  their  response 
plans  approved  by  the  COTP. 
Significant  and  substantial  harm 
facilities  represent  a  subset  of  the 
facilities  that  are  designated  as 
substantial  harm  facilities.  Fixed  MTR 
facilities  that  are  capable  of  transferring 
oil,  in  bulk,  to  or  fi-om  vessel  with  a 
capacity  of  250  barrels  or  more  could 
reasonably  be  expected  to  cause 
significant  and  substantial  harm  to  the 
environment. 

The  rule  provides  that  mobile  MTR 
facilities  capable  of  transferring  oil  to  or 
ftt)m  vessels  with  a  capacity  of  250  or 
more  barrels  of  oil  could  reasonably  be 
expected  to  cause  substantial  harm  to 
the  environment  in  the  event  of  a  worst 
case  discharge  of  oil.  These  facilities 
must  prepare  and  submit  a  facility 
response  plan  to  the  COTP. 

The  Coast  Guard  made  these  initial 
determinations  based  on  the  facility's 
capacity  and  proximity  to  navigable 
waters,  adjoining  shorelines,  or  the 
exclusive  economic  zone.  However,  a 
facility  owner  or  operator  who  does  not 
agree  with  the  initial  classification  may 
request  review  of  the  facility's 
classification  by  the  COTP  in 
accordance  with  33  CFR  154.1075.  The 
COTP  will  review  information  on  the 
facility  and  other  relevant  factors  to 
determine  if  the  facility  could 
reasonably  be  expected  to  cause 
substantial  or  significant  and  substantial 
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harm  to  the  environment  by  a  worst  case 
discharge  from  the  facility.  The  COTP 
determination  may  be  appealed  to  the 
District  Commander  and  Commandant. 

Section  154.1016    Upgrade  Facility 
Classification 

This  section  provides  the  COTP  with 
the  authority  to  apply  the  requirements 
of  subpart  F  to  any  facility  that  is  not 
specified  as  a  substantial  harm  or 
significant  and  substantial  harm  facility 
in  §  154.1015.  This  section  also  provides 
the  COTP  with  the  authority  to 
reclassify  any  substantial  harm  facility 
to  a  significant  and  substantial  harm 
facihty. 

The  COTP  may  determine  that  a 
specific  fixed  MTR  facility  capable  of 
transferring  oil  only  to  or  from  vessels 
with  a  capacity  of  less  than  250  barrels, 
such  as  a  marina,  and  therefore  subject 
to  regulation  under  33  CFR  154.100(b), 
could  reasonably  be  expected  to  cause 
substantial  harm  to  the  environment. 
The  COTP  may  also  determine  that  a 
specific  mobile  MTR  facility  capable  of 
transferring  oil  to  or  from  vessels  with 
a  capacity  of  less  than  250  barrels  could 
also  reasonably  be  expected  to  cause 
substantial  harm  to  the  environment. 
The  Coast  Guard  expects  that  COTPs 
will  infrequently  reclassify  facilities  in 
this  manner. 

This  section  provides  that 
reclassification  of  facilities  will  be  based 
on  a  consideration  of  all  relevant  factors 
including,  but  not  limited  to,  the  type 
and  quantity  of  oils  handled  in  bulk, 
facility  spill  history,  age  of  facility, 
proximity  to  public  and  commercial 
water  supply  intakes,  and  proximity  to 
areas  of  economic  importance  and 
environmental  sensitivity.  Facility 
owners  or  operators  may  also  appeal 
this  reclassification  in  accordance  with 
§154.1075  in  this  IFR. 

Section  154.1017    Response  Plan 
Submission  Requirements 

This  section  requires  any  significant 
and  substantial  harm  facility  specified 
in  §  154.1015(c)  to  prepare  and  submit 
a  response  plan  that  meets  the 
requirements  of  §§  154.1030, 154.1035, 
and  154.1045, 154.1047,  or  154.1049,  as 
appropriate,  to  the  COTP  for  review  and 
approval.  It  also  requires  any  substantial 
harm  facility  specified  in  §  154.1015(b) 
to  prepare  and  submit  a  response  plan 
to  the  COTP  that  meets  the  requirements 
of§§154.1030, 154,1040,  and  154.1045, 
154.1047,  or  154.1049,  as  appropriate. 
Additionally,  a  mobile  facility  must 
prepare  and  submit  a  response  plan  that 
meetsthe  requirements  of  §154.1041. 


Section  154.1020    Definitions 

This  section  adds  definitions  that  are 
based  on  the  FWPCA,  other  regulations, 
or  devised  by  the  Coast  Guard  to  define 
terms  used  in  subpart  F.  The  following 
definitions  are  only  applicable  to  this 
subpart. 

Adverse  weather.  The  definition  was 
proposed  in  the  Vessel  Response  Plan 
NPRM.  Adverse  weather  means  the 
weather  conditions  to  be  used  during 
the  planning  process  to  identify 
equipment  and  systems  reqmred  for  the 
response  plan.  The  specific  weather 
conditions  for  planning  are  found  in 
§§  154.1045, 154.1047,  and  154.1049. 

Average  most  probable  discharge.  The 
definition  is  based  on  a  review  of 
historical  facility  spill  data.  This  review 
showed  that,  from  1985  to  1989,  95 
percent  of  the  oil  spills  from  facilities  in 
the  coastal  zone  were  50  barrels  (2100 
gallons)  or  less.  This  includes  all  facility 
discharges  including  spills  from  routine 
operations.  The  definition  uses  the 
lesser  of  50  barrels  or  1  percent  of  the 
worst  case  discharge  as  the  average  most 
probable  spill.  Using  the  lesser  of  the 
two  values  will  lessen  the  regulatory 
burden  on  small  volume  facilities  while 
maintaining  sufficient  response 
planning. 

Captain  of  the  Port  (COTP)  Zone.  The 
definition  describes  the  area  specified  in 
33  CFR  Part  3  and,  where  applicable, 
the  seaward  extension  of  that  zone  to 
the  outer  boundary  of  the  exclusive 
economic  zone  (EEZ). 

Contract  or  other  approved  means. 
The  definition  means  the  five  methods 
described  in  §  154.1028. 

Exclusive  economic  zone  (EEZ).  The 
definition  is  based  on  section  1001(8)  of 
OPA  90.  It  describes  this  zone  as 
defined  in  Presidential  Proclamation 
5030  of  March  10, 1983.  This  zone 
extends  200  miles  from  the  territorial 
sea  baseline  unless  a  maritime  boundary 
with  another  country  is  closer  than  200 
miles. 

Facility  that  could  reasonably  be 
expected  to  cause  significant  and 
substantial  harm.  The  definition 
describes  a  fixed  MTR  facility  which 
must  prepare  and  submit  a  response 
plan  to  the  COTP  for  review  and 
approval.  In  general,  this  facility  is 
capable  of  transferring  oil  in  bulk  to  or 
from  a  vessel  with  a  capacity  of  250 
barrels  or  more  and  is  typically  a  large 
fixed  MTR  facility.  This  category  also 
includes  any  facility  specifically 
designated  by  the  COTP  in  §  154.1016. 

Facility  that  could  reasonably  be 
expected  to  cause  substantial  harm.  The 
definition  describes  an  MTR  facility 
which  must  prepare  and  submit  a 
response  plan  to  the  COTP.  In  general, 


this  facility  is  a  mobile  facility  that  is 
used  or  intended  to  be  used  to  transfer 
oil,  in  bulk,  to  or  from  a  vessel  with  a 
capacity  of  250  barrels  or  more.  This 
category  also  includes  any  bdlity 
specifically  designated  by  the  COTP  in 
§154.1016. 

Great  Lakes.  The  definition  was  taken 
from  46  CFR  10.103. 

Higher  volume  port  area.  The  Coast 
Guard  has  identified  ports  vrithin  which 
it  believes  greater  response  capability  is 
necessary.  The  Coast  Guard  based  its 
determination  on  a  study  of  relative 
volumes  of  persistent  and  non- 
persistent  oil  handled,  stored,  or 
transported  in  the  port  areas.  The  Coast 
Guard  evaluated  the  1987  and  1988  U.S. 
Army  Corps  of  Engineers  reports  on 
"Waterbome  Commerce  of  the  United 
States."  These  reports  provide  statistics 
for  34  port  areas.  The  volumes  of 
persistent  and  non-persistent  oils  were 
compiled  for  the  listed  ports.  Analysis 
of  this  data  indicated  thist  IS  port  areas 
had  oil  volumes  significantly  greater 
than  others.  The  decision  to  choose  15 
port  areas  was  based  on  the  distinct 
break  that  occurs  between  ports  areas  at 
the  point  selected.  A  report  describing 
the  methodology  used  forthis 
determination  is  in  the  public  docket. 

Inland  area.  The  definition  is  based 
on  the  existing  boundaries  used  in  33 
CFR  part  80  and  46  CFR  part  7.  It 
defines  a  boundary  for  identifying 
response  times  and  determining 
equipment  operability  criteria. 

Marine  transportation-related  facility. 
The  definition  includes  any  onshore 
facility,  including  piping  and  any 
structures  used  for  the  transfer  of  oil  to 
or  from  a  vessel,  and  any  deepwater  port 
subject  to  regulation  imder  33  CFR  part 
150.  Included  in  this  definition  are  large 
fixed  onshore  facilities,  small  fixed 
onshore  facilities  (such  as  marinas), 
mobile  facilities  (tank  trucks  and 
railroad  tank  cars),  and  deepwater  ports. 

The  definition  of  the  transportation- 
related  portion  of  the  facility  and  the 
non-transportation-related  portion  is 
provided  in  the  1971  Memorandum  of 
Understanding  between  the 
Environmental  Protection  Agency  and 
the  Etepartment  of  Transportation.  In 
this  section  of  the  IFR  the  Coast  Guard 
further  defines  the  marine- 
transportation-related  portion  of  the 
facihty.  For  the  purpose  of  response 
planning,  the  Coast  Guard  has  identified 
the  first  valve  inside  the  secondary 
containment  as  separating  the  marine 
transportation-related  segment  of  the 
facility  from  the  non-transportation- 
related  segment.  For  below  ground 
storage  tanks  or  tanks  without 
secondary  containment  the  separation 
between  facilities  may  be  a  valve  or 
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pump  located  on  or  adjaoeat  to  tbe 
tanks.  The  definition  ^so  provides  for 
the  COTP  and  the  appropriate  Federal 
official  to  agree  to  a  specific  location  or 
point  OD  the  fecility  to  be  used  to 
separate  the  marine  transportation- 
related  portion  from  the  non- 
transportation-related  portion  of  the 
fecihty. 

Maximum  extent  practicable.  Tlie 
definition  is  derirea  from  the  Vessel 
Response  Plan  NPRM  definition.  H  is 
the  planned  C8pd>ility  to  respond  to  a 
worst  case  disc5iarge  in  adverse  weather. 
The  appropriateness  of  this  planned 
capability  is  limited  hy  available 
te^inology  and  the  practical  and 
technicallimits  on  an  individual  facility 
owner  or  operator.  Specific  criteria  for 
determining  this  capability  are 
described  in  §§  154.1045. 154.1047,  and 
154.1049. 

Maximum  most  probable  discharge. 
The  definition  is  based  on  historical 
spill  data  which  showed  that,  from  1985 
to  1989.  99  percent  of  the  oil  spills  fitnn 
facilities  in  the  coastal  zone  were 
approximately  1,200  barrels  or  less.  The 
(Minition  establishes  the  maximum 
moat  probable  discharge  vohime  as 
1.200  barrels  or  10  percent  of  the 
volume  of  the  worst  case  discharge, 
whidraver  is  less.  Using  the  lesser  of  Ae 
two  values  will  lessen  the  regulatory 
burden  on  small  volume  facilities  while 
maintaining  sufficient  response 
planning. 

Nearshore  area.  The  definition  is  the 
area  extending  from  the  boimdaries 
established  in  33  CFR  part  80  and  46 
CFR  part  7  seaward  12  miles.  It  defines 
a  boundary  of  an  area  used  for 
identifying  response  times  and 
determining  equipment  operability 
criteria.  This  area,  because  it  is  close  to 
shore,  requires  planning  for  rapid 
response  times  and  protective  actions. 

Non-persistent  or  Group  I  oil.  To 
provide  consistency  between  this  rule 
and  the  vessel  response  plan 
rulemaking,  the  definition  is  drawn 
from  the  International  Oil  Pollution 
Compensation  Fund  guidelines.  These 
guidelines  use  distillation  percentages 
to  distinguish  between  the  physical 
characteristics  of  persistent  and  non- 
persistent  oils.  Non-persistent  oils  tend 
to  be  more  volatile  and  evaporate  very 
rapidly.  The  response  eqmpment  and 
methods  required  for  these  oils  are 
typically  difierent  than  those  required 
for  persistent  oils.  While  each  type  of  oil 
must  be  evaluated,  generally  gasoline, 
naphtha,  kerosene,  jet  fuel,  ges  oil, 
automotive  diesel,  and  nunii>er  2  diesel 
fuel  will  meet  this  definition.  The 
International  Tanker  Owners  Pollution 
Federation  (nXM*F)  classifies  non- 
persistent  oils  as  Group  I  as  indicated  in 


appendix  C  of  (his  part.  The  Coast 
Gturd  is  soliciting  comments  on  these 
claasifications  of  Don-persistent  oils. 
Non-petroleum  oil.  The  definition 
means  oil  of  any  kind  that  is  not 

Eetroleum-based.  It  includes,  but  is  not 
mited  to,  animal  and  vegetable  oil*. 
Ocean.  The  definition  is  used  to 
determine  response  plan  equipment 
opert^ulity  crUeria  for  all  waters 
seaward  of  inland  areas. 

Offshore  area.  The  definition  is  taken 
frtjm  the  Vessel  Response  Plan  NPRM. 
It  defines  the  boundaries  of  an  area 
generally  located  beyond  12  nautical 
miles  to  50  nautical  miles  from 
boundaries  established  in  33  CFR  part 
80  and  46  CFR  part  7.  It  is  used  for 
identifying  response  times  and 
determining  equipment  operalHlity 
criteria.  This  area  is  farther  boax  shore 
than  the  nearshore  area  and  thus  the 
risk  to  the  shoreline  is  reduced.  The 
reduced  risk  for  this  area  is  reflected  in 
the  planning  criteria  for  MTR  facilities. 

Oil.  The  (Tefinition  means  oil  of  any 
kind  or  in  any  form,  including,  but  not 
limited  to,  petroleum  oil,  fuel  oil, 
sludge,  oil  refuse,  and  oil  mixed  with 
wastes  other  than  dredge  spoil. 

Oil  spill  removal  organization.  The 
definition  includes  any  for-profit  or  not- 
for-profit  contractor,  cooperative,  or  in- 
house  response  resources  established  in 
a  geographic  area  to  provide  required 
response  resources. 

Operating  area.  The  definition  is  used 
to  define  the  geographic  location  in 
which  a  facility  is  handling,  storing,  or 
transporting  oil.  The  five  operating  areas 
are  Rivers  and  canals.  Inland  area, 
Nearshore,  Great  Lakes,  and  Offshore. 
These  areas  are  further  defined  in  the 
rule.  The  operating  area  classification 
may  not  be  changed  by  the  COTP. 

Operating  environment.  This  term  is 
used  to  define  the  conditions  in  which 
the  response  equipment  is  designed  to 
function.  The  four  operating 
environments  are  Rivers  and  canals. 
Inland  area.  Great  Lakes,  or  Oceans. 
These  areas  are  further  defined  in  the 
rule.  The  COTP  may  reclassify  a  specific 
body  of  water  in  the  ACP  to  better 
reflect  conditions  expected  to  be 
encountered  during  response  activities. 
See  §  154.1045  for  additional 
information  on  reclassification. 

Operating  in  compliance  mth  tiie 
plan.  This  term  means  operating  in 
compliance  with  the  provisions  of  this 
subpart  including,  ensuring  the 
availability  of  the  response  resources  by 
contract  or  other  approved  means,  and 
conducting  the  necessary  training  and 
drilU. 

Persistent  oil.  The  definition  is  the 
same  as  that  proposed  in  the  vessel 
response  plan  NIM^.  h  recognizes  that 


persistent  oik  tend  to  emulsify  and  do 
not  dissipate  as  rapidly  as  non- 
persistent  oils.  This  aSacts  the 
eqtMpment  and  methods  required  to 
respond  to  the  discharge.  The  definition 
covers  all  oils  that  do  not  meat  the 
criteria  for  classification  as  non- 
persistent  oils.  Persistent  oil  includes 
marine  diesel,  number  4  and  6  oils, 
lubricating  oils,  asphalt,  other  residual 
ftiel  oils,  and  crude  oil.  The  ITOPF 
classifies  these  as  Croup  Q,  Group  III, 
Group  IV,  or  Group  V.  It  reflects  the 
variability  in  dissipation  and 
emulsification  of  persistent  oils.  The 
Coast  Guard  is  soliciting  comments  on 
these  classifications  of  persistent  oil. 
Qualified  individual  and  alternate 
qualified  individual.  The  definition 
means  a  person  located  in  the  United 
States  who  meets  the  requirements  of 
§  154.1026. 

Response  activities.  The  definition 
refers  to  any  actions  necessary  to 
minimize  or  mitigate  damage  to  the 
pubbc  health  and  welfore  and 
environment  caused  by  an  oil  spilL 
These  activities  include,  but  are  not 
limited  to.  the  containment  and  removal 
of  oil  from  the  land,  water  and 
shorelines  and  the  temporary  storage 
and  disposal  of  recovered  oil. 

Response  resources.  The  definition 
describes  the  personnel,  equipment, 
supplies,  and  any  other  capability  a 
facility  owner  or  operator  may  need  in 
order  to  perform  the  response  activities 
identified  in  the  response  plan. 

Rivers  and  canals.  The  aefiniti(Hi  is 
taken  from  the  vessel  response  plan 
NPRM.  It  defines  a  boimdary  in  the 
inland  area  where  shallow  draft  vessels 
primarily  operate.  It  is  in  this  rule  for 
use  in  identifying  response  times  and 
determining  equipment  operability 
criteria.  The  definition  uses  the 
controlled  navigable  depth  of  12  feet  or 
less  as  the  method  of  identifying  these 
waterways.  Most  of  these  waterways  are 
in  protected  areas  and  reflect  conditions 
different  from  those  found  in  other 
waterways.  The  use  of  12  feet  or  less 
limits  the  waterways  covered  by  this 
definition  to  those  where  non- 
oceangoing  vessels  operate,  such  as  the 
Intracoastal  Waterways,  Western  Rivers 
Systems,  and  other  similar  areas.  It  is 
included  in  this  rule  in  an  attempt  to 
maintain  consistency  between  this  rule 
and  the  proposed  rule  on  vessel 
response  plan  requirements.  The  Coast 
Guard  is  soliciting  comments  on 
whether  this  is  a  reasonable  method  to 
differentiate  between  bodies  of  water 
that  have  different  response  plan 
factors. 

Spill  management  team.  The 
definition  describes  the  personnel  that 
wiH  staff  the  organizational  structure 


Federal  Isg^fldnr  /  Vol.  58.  Na  23  /  Friday.  Fetvuaiy  5.  1993  /  Rules  and  Regoktkms  7337 


that  a  facility  owner  or  operator  imist 
identify  in  a  response  plan.  This  team 
will  manage  the  response  actions  of  the 
facility  owner  or  oi>erator  and  the  oil 
spill  removal  organizations  identified  in 
a  plan. 

Substantial  threat  of  a  discharge.  The 
definition  is  included  because  facility 
owners  or  operators  are  required  to  plan 
for  incidents  that  may  not  result  in  an 
oil  discharge.  This  definition  is 
consistent  with  the  definition  used  in 
the  Coast  Guard's  proposed  vessel 
response  plan  rulemaxing  and  is 
intended  to  establish  a  similar  level  of 
threatened  discharge  for  a  vessel  and  a 
facility  and  maintain  consistency 
between  the  two  regulations, 

Worst  case  discharge.  The  definition 
means,  in  the  case  of  an  onshore  facility 
and  deepwater  port,  the  largest 
forseeable  discharge  in  adverse  weather 
conditions  meeting  the  reqmrements  of 
§  154.1029. 

Section  154.1025    Operating 
Restrictions  and  Interim  Operating 
Authorization 

The  owner  or  operator  of  any  facility 
classified  or  designated  by  the  COTP  as 
a  facility  that  could  reasonably  be 
expected  to  cause  substantial  harm  or 
significant  and  substantial  harm  to  the 
environment  under  this  subpart  shall 
submit  a  response  plan.  The  owner  or 
operator  of  a  facility  that  could 
reasonably  be  expected  to  cause 
significant  and  substantial  harm  to  the 
environment  is  required  to  have  a 
response  plan  approved  by  the  Coast 
Cucutl  before  the  facility  may  handle, 
store,  or  transport  oiL 

Section  4202(b)(4)  of  OPA  90 
implements  this  requirement  in  two 
steps.  Response  plans  must  be 
submitted  no  later  than  February  18, 
1993,  for  MTR  facilities  operating  prior 
to  that  date.  Such  facilities  must  be 
operating  in  hill  compliance  with  their 
submitted  response  plan  by  August  IB, 
1993.  An  MTR  facility  beginning 
operations  between  February  18  and 
August  18, 1993,  must  submit  a 
response  plan  prior  to  handling,  storing, 
or  transporting  oil,  and  must  also  be 
operating  in  compliance  with  their 
submitted  response  plan  by  August  18, 
1993.  New  MTR  facilities  beginning 
operations  after  August  18, 1993,  must 
prepare  and  submit  response  plans  not 
less  than  60  days  prior  to  handling, 
storing,  or  transporting  oil. 

Whiia  the  above  dates  implement  the 
statutory  requirements  for  MTR 
facilities  to  operate  with  either 
submitted  or  approved  response  plans, 
section  311(jK5)(F)  of  the  FWPCA 
allows  the  Coast  Guard  to  authorize  an 
MTR  facility  requiring  plan  approval  to 


operate  for  up  to  2  years  after  a  plan  is 
submitted  for  approval  if  the  owner  or 
operator  provides  written  certification 
that  he  or  she  has  identified  private 
personnel  and  equipment  available,  by 
contract  or  other  approved  means,  to 
respond,  to  the  maximum  extent 
practicable,  to  a  worst  case  diadiarge. 
This  provides  an  interim  period  in 
which  the  facility  may  continue  to 
operate  «vhile  the  plan  approval  process 
is  completed,  and  recognizes  that  the 
Coast  Guard  may  be  unable  to  complete 
the  plan  review  and  approval  process 
before  August  18, 1993.  Any 
defidfflicies  noted  in  the  submitted  plan 
shall  be  corrected  in  accordance  wim 
§154,1070. 

This  interim  rule  provides  this  2-year 
authorization  to  operate,  from  the  <kUa 
of  submission  of  plans  requiring 
approval,  if  the  owner  or  operator 
certifies  that  he  or  she  has  identified 
response  resources  available,  by 
contract  or  other  approved  means, 
required  by  this  subpart  This 
certification  will  normally  occur  as  part 
of  the  initial  plan  submission,  but 
because  all  reqxiirad  response  resources 
may  not  be  in  place  by  me  February  18. 
1993  deadline  for  submission  of  plans. 
MTR  facility  owners  or  operators  may 
submit  this  certification  separately  prior 
to  August  18. 1993,  or  they  may  note  the 
response  resources  that  are  not  in  place 
when  they  submit  their  plan  in  Feoruary 
1993.  Information  contained  in  the  plan 
does  not  need  to  be  repeated. 

The  Coast  Guard  is  still  studying  the 
issue  of  whether  the  two-year  operating 
provision  allowed  for  in  311(j)(5)  of  the 
FWPCA  is  for  initial  submission  only,  or 
if  it  will  also  apply  to  future  plan 
revisions  and  required  resubmissions. 
The  Coast  Guard  intends  to  clarify  this 
issue  prior  to  publishing  the  FinaJ  Rule. 

Unaer  the  rule,  an  MTR  facility  may 
not  continue  to  operate  if  the  Coast 
Guard  determines  that  the  response 
resources  included  in  the  certification 
do  not  substantially  meet  the 
requirements  of  this  subpart,  the 
identified  response  resources  are  no 
longer  covered  by  a  contract  or  other 
approved  agreement  with  the  facility 
owner  or  operator,  the  facility  is  not 
operating  in  compliance  with  the 
submitted  plan,  or  the  2-year  period 
expires. 

Section  154.1026    Qualified  Individual 
and  Alternate  Qualified  Individual 

This  section  of  the  rule  describes  the 
specific  reqmrements  that  must  be  met 
for  the  primary  and  alternate  qualified 
individuaKs).  Section  311(j)(5)  of  the 
FWPCA  specifies  that  anyone  acting  in 
this  capacity  must  have  the  full 
authority  to  implement  removal  action. 


TIm  qualified  individual  must  be 
located  in  the  United  States,  be 
available  on  a  24-liom'  basis,  and  have 
full  written  authority  to:  (1)  Activate 
and  oootract  with  respooae  raaourca(s) 
identified  in  the  plan,  and  if  necessary, 
contract  vrith  lesponse  resources  not 
identified  in  tlw  plan;  (2)  serve  as 
Uaisoo  with  the  Federal  On-Scaaa 
Coordinator  {OSQ;  and  (3)  obligate 
funds  for  rasponae  activities. 

The  rule  provides  for  both  a  primary 
and  an  alternate  qualified  individxiaL 
These  individuals  must  speak  and 
understand  English  and  be  able  to  arrive 
at  the  facility  in  a  reasonable  time. 
Identifying  a  qualified  individual  in  the 
response  plan  does  not  preclude  the 
fecility  owmer  or  operator  from 
siibstituting  other  qualified  persons 
from  a  higher  organizational  level 
during  a  larger,  more  significant  spilL 
While  the  term  qualified  individual  is 
used,  the  facility's  owner  or  operator 
may  also  designate  an  organization  to 
carry  out  these  responsibilities. 
However,  the  designated  organization 
must  have  identified  q>ecific 
individuals  to  act  as  the  quaUfied 
individual  and  the  alternate.  The  faciUty 
owner  or  operator  must  identify  the 
oiganization  and  its  24-hour  contact 
number(s)  in  the  response  plan. 

A  person  does  not  become  a 
responsible  party  under  the  FWPCA  by 
being  designated  a  qualified  individual 
for  response  plan  purposes.  Under 
311(c](4],  a  person  other  than  a 
responsible  party  is  not  liable  for 
removal  costs  or  damages  whidi  result 
from  actions  taken  or  omitted  in  the 
course  of  rendering  care,  assistance,  or 
advice  consistent  with  the  National 
Response  Plan  or  as  otherwise  directed 
by  the  President.  Notwithstanding,  such 
a  person  whose  acts  or  omissions  are 
grossly  negligent,  or  who  engages  in 
willful  misconduct  may,  as  a  result, 
become  liable  for  the  resulting  removal 
costs  or  damages.  The  qualified 
individual  is  not,  however,  responsible 
for  the  adequacy  of  response  plans 
prepared  by  the  owner  or  operator,  nor 
is  the  quahfied  individual  responsible 
for  contracting  response  resources 
beyond  the  authority  delegated  from  the 
owner  or  operator. 

The  Coast  Guard  does  not  wish  to 
restrain  the  appropriate  activities  of  a 
qualified  indi^ddual  or  to  hamper  plan 
preparers  in  identifying  such 
individuals.  However,  the  Coast  Guard 
has  no  authority  to  grant  immunity  to 
any  person,  including  qualified 
individuals  designated  for  respcmse 
plan  purposes. 
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Section  154.1 028    Methods  of  Ensuring 
the  Availabihty  of  Response  Besources 
by  Contract  or  Other  Approved  Means 

This  section  provides  five  methods 
that  a  facility  owner  or  of>erator  can  use 
to  establish  evidence  of  compliance. 
The  first  three  methods  are  a  written 
contractual  agreement,  certification  by 
the  owner  or  operator  of  their  response 
capabilities,  or  active  membership  in  a 
local  or  regional  spill  removal 
organization. 

The  fourth  method  of  identifying 
response  resources  requires  the  written 
acknowledgment  of  en  arrangement  for 
response  resources  between  the  facility 
owner  or  operator  and  the  response 
contractor  or  oil  spill  removal 
organization.  This  written  agreement 
clearly  identifies  the  resouirces  and 
services  to  be  provided  in  response  to  a 
discharge  and  that  these  resources  are 
available  in  the  specified  response 
times.  The  identified  resources  are 
subject  to  the  same  verification  as  other 
plan  requirements  including  drills, 
tests,  and  response  times.  This  method 
is  provided  as  an  alternative  for  use  by 
all  MTR  facilities  for  ensuring  the 
availability  of  response  resources. 

The  fifth  method  is  acceptable  for 
substantial  harm  facilities  and  for  MTR 
facilities  that  handle,  store,  or  transport 
Group  V  persistent  oils  and  non- 
persistent  oils.  This  method  entails 
identifying  an  oil  spill  removal 
organization  or  response  contractor  that 
is  willing  to  respond  to  a  discharge  from 
the  facility.  It  requires  the  oil  spill 
removal  organization  or  response 
contractor  to  supply  a  letter  to  the 
facility  stating  that  they  are  willing  to 
respond  to  a  discharge  at  the  facility  and 
that  they  have  specified  resources. 
Although  this  method  does  not  establish 
a  contract  between  the  facility  owner  or 
operator  and  the  response  contractor, 
normal  market  forces  provide  sufficient 
assurance,  for  planning  purposes,  that 
resources  will  be  available  to  respond  to 
the  discharge  that  could  reasonably  be 
expected  from  the  facilities.  This 
method  of  identifying  response 
resources  reduces  the  potentially  high 
economic  impact  on  segments  of  the 
marine  industry  which  provide  essential 
services  to  the  marine  community  while 
addressing  the  harm  that  could 
reasonably  be  expected  to  the 
environment  in  the  event  of  a  discharge 
bom  these  facilities. 

Section  154.1 029    Worst  Case 
Discharge 

This  section  addresses  MTR  facilities 
or,  more  commonly,  the  MTR  segment 
of  a  complex  facility  as  defined  in 
§  154.1020.  A  complex  facility  is  a 


facility  which  is  regulated  under 
Section  311(j)  of  the  FWPCA  by  two  or 
more  Federal  agencies.  It  generally 
consists  of  an  MTR  segment  and  a  non- 
transportation-related  segment.  The 
Coast  Guard  recognizes  that  the  storage 
tanks  located  in  the  non-transportation- 
related  segment  of  the  facility  may 
provide  a  larger  worst  case  discharge 
than  the  transportation-related  portion 
of  the  facility.  However,  since  the  EPA 
is  tasked  with  regulating  the  non- 
transportation-related  portion  of  the 
facility  under  E.0. 12777.  the  Coast 
Guard  will  concentrate  on  the  marine 
transportation-related  segment  which 
represents  the  most  immediate  threat  of 
discharge. 

The  Coast  Guard  is  concerned  about 
the  worst  case  discharge  that  is 
reasonably  foreseeable  from  the  MTR 
facility  or  the  dock  and  piping  used  to 
convey  oil  to  the  non-lransportation- 
related  portion  of  the  facility.  The  worst 
case  discharge  scenario  accounts  for  the 
time  to  detect  the  spill  and  the  time  to 
secure  the  operation.  It  also  accounts  for 
the  residual  oil  that  remains  in  the 
piping  after  the  operation  has  been  shut 
down.  It  also  assumes  that  all  pipelines 
between  the  dock  and  storage  tank  will 
fail.  When  preparing  a  worst  case 
discharge  scenario  for  the  MTR  facility, 
the  owner  or  operator  will  attempt  to 
limit  the  discharge  volume  by  relying 
upon  fail-safe  features  designed  into  the 
operation  such  as  leak  detection  and 
mechanical  methods  of  isolating 
segments  of  the  pipeline.  It  is  the  Coast 
Guard's  experience  that  these  features 
do  not  always  work  as  expected  or  that 
the  required  human  interface  with  these 
features  is  lacking  at  the  most  critical 
time.  The  use  of  any  single  valve  in  a 
pipeline  to  create  smaller  segments 
should  not  be  a  factor  in  preparing  for 
a  worst  case  discharge.  Facility  owmers 
or  operators  should  plan  for  the 
discharge  of  not  less  than  two  segments 
of  any  single  pipeline,  one  on  each  side 
of  the  valve.  For  planning  purposes, 
where  a  valve  or  valves  are  used  to 
create  smaller  piping  segments,  these 
two  segments  must  be  segments  with 
the  largest  volume  in  the  MTR  portion 
of  the  piping.  Where  no  intermediate 
valves  are  present  in  the  piping,  the 
worst  case  discharge  must  deal  with  the 
entire  volume  of  oil  in  the  piping. 

The  COTP  has  the  discretion  to  accept 
that  a  facility  can  operate  only  a  limited 
number  of  the  total  pipelines  at  a  dock 
at  a  time.  In  those  circumstances,  the 
worst  case  discharge  must  include  the 
drainage  volume  from  the  piping 
normally  not  in  use  in  addition  to  the 
drainage  volume  and  volume  of  oil 
discharged  during  discovery  and  shut 


down  of  the  oil  discharge  from  the 
operating  piping. 

The  use  of  remote  pressure  loss 
devices  should  not  be  relied  upon  to 
alert  the  facility  owner  or  operator  to  the 
loss  of  oil  from  the  pipeline.  Human 
monitoring  and  surveillance  of  the 
pipeline  should  also  be  a  factor  when 
estimating  the  time  to  discover  and 
secure  a  discharge. 

llie  Coast  Guard  is  soliciting 
comments  on  these  definitions  of  a 
worst  case  discharge. 

The  EPA  is  also  preparing  a  definition 
of  worst  case  discharge  for  the  purposes 
of  response  planning  for  the  non- 
transportation-related  portion  of  the 
facility.  This  definition  will  appear  in  a 
separate  rulemaking  by  the  EPA. 


Section  154.1030 
Plan  Contents 


General  Response 


This  section  of  the  rule  lists  the 
general  requirements  for  all  response 
plans.  Response  plans  must  be  prepared 
in  English.  The  general  response  plan 
requirements  include  seven  sections: 
introduction;  emergency  response 
action  plan;  hazard  evaluation; 
discussion  of  spill  scenarios,  training 
and  drills;  plan  review  and  update 
procedures;  and  appendices  for 
additional  information.  FaciHty  owners 
or  operators  are  encouraged  lo  use 
checklists,  flowcharts,  and  other 
methods  to  facilitate  the  use  of  response 
plans  in  an  emergency. 

The  required  response  plans  must 
address  the  responsibilities  of  facility 
personnel  to  notify  appropriate 
government  and  company  officials  and 
to  minimize  or  mitigate  an  oil  discharge 
from  the  facility;  management  of  the 
response  by  the  facility  owner  nr 
operator;  and  pre-spill  identification  of 
response  resources  by  the  facility  ow.Tier 
or  operator.  The  facility  owner  or 
operator  is  also  required  to  hst  alll 
sensitive  areas  that  may  be  impacted  by 
8  worst  case  discharge.  In  addition  to 
identifying  the  sensitive  areas  that  a 
worst  case  discharge  from  the  facility 
could  impact,  the  plan  must  describe  in 
detail  response  strategies  for  protecting 
and  cleaning  these  areas.  The 
responsible  Coast  Guard  COTP  will 
evaluate  these  strategies  and  determine 
if  the  plan  adequately  addresses 
protective  measures  to  safeguard  the 
areas  identified. 

The  Coast  Guard  encourages  facihfy 
owners  or  operators  to  submit  response 
plans  in  a  specific  format.  Since  many 
MTR  facility  owners  or  operators 
already  have  response  plans,  the  rule 
provides  for  acceptance  of  existing 
plans  in  a  different  format  if  the  plan  is 
supplemented  with  a  cross-reference 
section  identifying  the  location  of  the 
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applicable  sections  to  facilitate  review 
and  use  in  an  emergency.  The  plan  must 
include  all  the  information  required  in 
§§  154.1035. 154.1040,  and  154.1041,  as 
appropriate.  In  addition  to  the 
information  required  in  each  section  of 
the  response  plan,  it  may  contain 
additional  appropriate  information. 

A  response  plan  must  be  consistent 
with  the  Nationd  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP)  (40  CFR  part  300)  and  applicable 
Area  Contingency  Plans  (ACP).  The 
Coast  Guard  will  review  the  plan  for 
consistency.  Section  154.1045  requires 
the  MTR  facility  owner  or  operator  to 
identify  certain  response  resources 
listed  in  the  ACP  that  are  available,  by 
contract  or  other  approved  means,  by 
February  1998. 

The  Cfoast  Guard  recognizes  that  many 
areas  will  not  have  completed  their  ACP 
before  the  response  plans  required 
under  this  rule  are  submitted.  E3dsting 
local  contingency  plans  (LCPs)  already 
address  certain  response  scenarios 
including  sensitive  environmental  areas 
and  protection  strategies.  Until  ACPs  are 
completed,  existing  LCPs  will  serve  as 
the  foundation  for  initial  facility 
response  plan  review.  A  facility 
response  plan  submitted  after  February 
18. 1993  need  only  be  consistent  with 
the  ACP  or  LCP  in  efiiact  6  months  prior 
to  the  response  plan  submission. 
Approved  plans  will  not  be  subject  to 
revision  for  the  sole  purpose  of  ensuring 
consistency  with  an  ACP  completed 
after  August  18, 1992.  Copies  of  the 
current  ACP  or  LCP  are  available  from 
the  Coast  Guard  OSC. 

Section  154.1035    Specific 
Requirements  for  Facilities  That  Could 
Reasonably  Be  Expected  To  Cause 
Significant  and  Substantial  Harm  to  the 
Environment 

Introduction  and  plan  content.  The 
introduction  section  requires 
information  on  the  MTR  facility 
including:  identification  of  the  owner  or 
operator,  a  description  of  the  geographic 
area  covered,  table  of  contents,  and 
record  of  page  changes. 

Emergency  Response  Action  Plan.  The 
emergency  response  action  plan  section 
contains  5  subsections,  whidi  discuss 
notification  procedures,  spill  mitigation 
procedures,  response  activities,  areas 
sensitive  to  oil  spills,  and  waste 
disposal. 

The  notification  procedures 
subsection  contains  information  on 
notifications  that  must  be  made  in  the 
event  of  an  oil  discharge.  This 
subsection  of  the  plan  must  summarize 
notification  requirements,  identify 
notification  responsibilities,  and  outline 
the  information  which  would  be 


provided.  It  will  contain  the  procedures 
for  notifying  the  qualified  individual 
designated  to  represent  the  facility's 
owner  or  operator.  Much  of  this 
information  can  be  provided  in 
checklist  format. 

The  notification  procedures 
subsection  must  contain  a  copy  of  the 
notification  sheet  listing  information  to 
be  supplied  to  the  National  Response 
Center  (NRC)  when  making  the 
notification  required  under  33  CFR 
153.203.  The  information  on  the 
notification  sheet  includes  the 
following:  involved  parties,  incident 
description,  materials  released,  remedial 
action,  impact,  additional  information, 
and  caller  notification.  Much  of  this 
information  is  available  and  can  be 
prepared  prior  to  any  spill  at  the 
facility.  By  collecting  this  information 
in  advance  of  actual  notification,  the 
notification  process  will  be  faster  and 
provide  accurate  information. 

The  facility's  spill  mitigation 
procedures  subsection  shall  summarize 
the  actions  to  be  taken  by  facility 
personnel  in  the  case  of  an  actual 
discharge  or  substantial  threat  of  an  oil 
discharge.  Checklists  or  other  simple 
procedures  are  appropriate  for  this 
subsection.  This  subsection  requires  the 
facility  owner  or  operator  to  identify 
personnel  actions  necessary  to:  assess 
the  problem  or  situation;  do  an 
emergency  shutdown  of  the  affected 
operation,  including  the  sequence  of 
steps  to  stop  operations;  and  transfer  oil 
within  the  rBdlity  during  an  emergency. 
It  requires  a  listing  of  equipment  and 
the  responsibihties  of  facility  personnel 
in  responding  to  an  average  most 
probable  discharge.  It  also  lists  the 
volume  of  oil  discharged  during  an 
average  most  probable  discharge, 
maximum  most  probable  discharge,  and 
a  worst  case  discharge. 

The  facility's  response  activities 
subsection  requires  the  facility  owner  or 
operator  to  address  actions  taken  to 
manage  the  response  to  an  actual  or 
threatened  discharge.  This  section 
addresses  facility  personnel 
responsibilities  to  initiate  response 
actions;  responsibilities  and  authorities 
of  the  designated  qualified  individual 
and  alternate  qualified  individual;  and 
procedures  for  coordinating  response 
actions  %vith  those  of  the  predesignated 
Federal  On-Scene  Coordinator.  It  also 
identifies  the  organizational  structure 
that  would  be  used  to  manage  response 
efforts.  Recognizing  the  need  for  an 
organizational  infrastructure,  the  rule 
requires  that  each  response  plan  contain 
certain  organizational  elements  that  are 
essential  to  the  successful  management 
of  a  response  operation.  Tha  rule  does 
not  require  the  use  of  the  Incident 


Command  System  (ICS).  It  allows  the 
facility  owner  or  opefator  to  develc^  his 
or  her  own  organizational  structure 
provided  that  the  organizational 
elements  listed  are  addressed.  The 
structure  must  be  compatible  %vith  the 
organization  embodied  in  the  NCP. 
Some  owners  or  operators  will  be  able 
to  staff  their  organizational  structure 
with  in-house  response  resources: 
others  will  rely  on  contracted  support 
Either  method  is  acceptable.  The  nile 
requires  identificatioo  of  the  personnel 
necessary  to  staff  this  organizational 
structure  for  the  first  7  days  of  a 
response. 

'The  facility's  response  activities 
subsection  also  requires  that  the 
response  plan  identify  the  response 
resources  that  are  available,  by  contract 
or  other  approved  means,  as  described 
in  §  154.1028.  to  respond  to  the  average 
most  probable  discharge,  maximum 
most  probable  discharge  and  worst  case 
discharge,  to  the  maximum  extent 
practicable.  Section  154.1045  of  the  rule 
describes  the  procedures  for 
determining  these  response  resources. 

This  subsection  also  requires  that  the 
facility  owmer  or  operator  identify  the 
location  of  equipment,  personnel,  and 
support  services  available  to  meet 
response  resource  reouirements.  The 
Coast  Guard  will  estaolish  a  process  for 
response  contractor  classification  in  a 
separate  guidance  document  and  will 
incorporate  any  provisions  that  affiect 
these  requirements  in  the  rules  for 
response  plans  for  MTR  facilities. 

The  sensitive  areas  subsection 
requires  the  owner  or  operator  to:  List 
the  areas  of  economic  importance  and 
environmental  sezisitivity  that  could  be 
impacted  by  a  spill;  include  a  map 
showing  these  areas  and  depicting 
response  actions;  and  describe  these 
actions.  Appendix  D  of  this  subpart 
contains  information  which  will  assist 
the  facility  owner  or  operator  in 
defining  the  sensitive  areas  that  might 
be  impacted  by  a  spill  from  tha  facility. 
Additional  information  on  sensitive 
areas  will  be  provided  in  the  Area 
Contingency  Plans  required  by  OPA  00. 

The  rule  also  requires  that  specific 
amounts  of  equipment  be  under 
contract,  to  protect  sensitive  areas 
within  specified  distances  of  the 
facility.  In  lieu  of  the  specified 
distances,  the  response  plan  may 
specify  protection  for  fewer  sensitive 
areas  provided  that  an  oil  spill  traiectory 
analysis  predicting  reducea  areas  of 
impact  is  provided  in  the  plan. 
Response  equipment  would  be 
necessary  to  protect  sensitive  areas  in 
this  reduced  area.  However,  based  on 
historical  information  or  a  spill 
traiectory,  the  CX)TP  may  require  that 
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additional  sensitive  areas  also  be 
protected.  The  response  plan  would  also 
identify  equipment  for  other  sensitive 
areas  that  may  be  impacted.  This 
equipment  would  not  have  to  be  under 
contract.  Notwithstanding  the  response 
equipment  operating  criteria  listed  in 
Table  1  Appendix  C,  the  equipment 
specified  to  protect  sensitive  areas  must 
hie  appropriate  for  use  in  and  around  the 
areas  to  be  protected. 

A  final  subsection  in  the  Facility's 
Emergency  Response  Action  Plan 
section  will  outline  the  procedures  for 
the  disposal  of  wastes  generated  as  a 
result  of  a  response  to  a  discharge.  The 
facility  owner  or  operator  shall  provide 
information  on  the  location  of 
appropriate  disposal  sites  and  plan 
disposal  activities. 

Hazard  Evaluation.  This  section  in 
the  CFR  is  reserved  for  future 
development.  At  this  time,  facility 
owners  and  operators  need  not  develop 
any  plarming  materials  for  this  section. 

Spill  Scenarios.  This  section  in  the 
CFR  is  reserved  for  future  development. 
At  this  time,  facility  owners  and 
operators  need  not  develop  any 
planning  materials  for  this  section. 

Training  and  Drills.  The  rule  requires 
response  plans  to  include  a  section  to 
address  training  and  drills.  Training 
procedures  and  programs  will  ensure 
that  all  personnel  with  responsibilities 
under  the  plan  are  trained  as  speciRed 
in  §  154.1050.  Personnel  training  for 
specific  mitigation  or  response  actions 
may  vary  greatly  and  the  response  plan 
must  take  this  into  account.  The  drill 
program  of  the  owner  or  operator  will 
list  and  describe  the  drills  which  the 
facility  owner  or  operator  will  carry  out 
to  ensure  that  the  plan  will  function  in 
an  emergency  as  raecified  in  §  154.1055. 

Plan  review  and  update  procedures. 
This  section  is  required  to  address 
review  and  update  of  the  plan  by  the 
MTR  facility  owner  or  operator.  This 
includes  meeting  the  requirements  of 
§  154.1065,  as  well  a  describing  the 
procedures  for  review  after  plan  use  to 
evaluate  effectiveness. 

Appendices.  The  response  plan  must 
contain  an  appendix  with  specified 
facility  information.  This  appendix  will 
contain  a  physical  description  of  the 
facility  and  diagrams  of  the  facility 
layouts.  It  must  also  identify  the  first 
valve  on  facility  piping  separating  the 
transportation-related  from  the  non- 
transportation  related  segment  of  the 
faciUty.  In  this  appendix,  it  may  be 
appropriate  to  include  information 
concerning  leak  detection  systems, 
piping  and  tank  integrity  testing 
pro^vmCs),  security  during  an 
emergency  spill  response,  and  the 
relationship  between  this  response  plan 


and  other  programs  or  response  plans. 
The  appendix  must  also  contain 
material  safety  data  sheets  for  oils  and 
hazardoiis  materials  handled  at  the 
facility,  and  identify  hazards  hkely  to  be 
encountered  if  oils  and  hazardous 
substances  come  in  contact.  The 
appendix  must  also  contain  firefighting 
procedures  and  extinguishing  agents 
effective  with  fires  involving  the  oil(s) 
and  hazardous  materials  handled, 
stored,  or  transported  at  the  facility. 

A  separate  appendix  will  also  be 
provided  for  a  listing  of  contacts  which 
may  provide  assistance  during  a 
response.  This  is  required  as  a  separate 
appendix  since  it  is  likely  to  require 
routine  revisions.  The  list  of  contacts 
shall  include:  Federal.  State,  and  local 
government  agencies,  the  qualified 
individual,  and  the  providers  of  the 
identified  response  resources  which  are 
available  by  contract  or  other  approved 
means. 

Also  required  are  separate  appendices 
for  a  list  of  response  equipment,  a 
commimications  plan,  a  site-specific 
safety  and  health  plan,  and  a  list  of 
definitions  and  acronyms,  h  will  not  be 
necessary  to  list  response  equipment 
when  using  an  oil  spill  removal 
organization  classified  by  the  Coast 
Guard.  The  contractor  classification 
program  is  under  development  and 
guidance  is  in  preparation. 

Section  154.1040    Specific 
Requirements  for  Facilities  That  Could 
Reasonably  be  Expected  to  Cause 
Substantial  Harm  to  the  Environment 

This  section  is  similar  to  the  specific 
response  plan  requirements  detailed  in 
§  154.1035.  The  requirements  in 
§  154.1040  were  developed  to  lessen  the 
regulatory  burden  and  economic  impact 
on  substantial  harm  facilities — a 
category  which  consists  primarily  of 
mobile  facilities.  The  requirements 
differ  by  not  requiring  contracts  with  oil 
spill  removal  organizations,  not 
requiring  an  organizational  structure  to 
manage  response  actions,  and  requiring 
only  200  feet  of  containment  boom  for 
initial  response  to  an  oil  discharge.  The 
rule  includes  a  requirement  for  a 
substantial  harm  facility  owner  or 
operator  to  have  on  file  a  letter  from  an 
oil  spill  removal  organization  stating 
that  they  will  respond  to  an  average 
most  probable,  maximum  most 
probable,  and  worst  case  discharge  from 
the  facility.  It  is  not  intended  that  this 
letter  infer  a  contractual  agreement 
between  the  parties  but  that  the  facility 
owner  or  operator  has  identified  specific 
response  resources  and  that  those 
resoiut^es  will  respond  to  discharges 
from  the  facility.  The  Coast  Guard  does 
not  anticipate  that  the  spill  response 


contractor  will  charge  the  facility  owner 
or  operator  a  retainer  fee.  This  is  more 
relaxed  than  the  requirements  in 
§§  154.1035  and  154.1045  which  require 
that  a  contractual  agreement  exist 
between  the  facility  owner  or  operator 
and  the  response  contractor(s)  or  oil 
spill  removal  organizationis). 

Section  154.1040  also  requires 
reduced  amoiuits  of  containment  boom 
relative  to  the  amoimts  required  in 
§  154.1035.  It  also  specifies  that 
adequate  sorbent  material  shall  be 
maintained  for  initial  response.  While 
the  relaxed  response  planning  standards 
in  §  154.1040  lessen  the  regulatory 
burden,  they  provide  for  adequate 
planning  to  minimize  the  impact  on  the 
environment  in  the  event  of  a  worst  case 
discharge  from  a  substantial  harm 
facihty. 

Section  154.1041    Specific  Response 
Information  to  be  Maintained  on  Mobile 
MTR  Facilities 

This  section  describes  the  response 
plan  information  to  be  carried  aboard 
mobile  MTR  facilities.  The  nature  of 
ope^tions  of  these  facilities  makes  it 
impractical  to  require  the  operator  of  a 
mobile  facility  to  maintain  a  copy  of  a 
comprehensive  response  plan  in  each 
mobile  facility  for  which  he  or  she  is 
responsible.  This  is  particularly  true  for 
raihoad  tank  cars.  Thus,  the  operator  of 
a  mobile  facility  is  required  only  to 
maintain  certain  information  from  the 
response  plan  which  Identifies  the 
manner  in  which  a  response  to  an  oil 
discharge  will  be  conducted;  identifies 
who  will  respond  to  a  discharge;  and 
identifies  the  persons  and  agencies  to  be 
notified  of  an  oil  discharge.  The  facility 
owner  or  operator  is  required  to 
maintain  the  comprehensive  plan. 

Section  154.1045    Response  Plan 
Development  and  Evaluation  Criteria  for 
Facilities  That  Handle,  Store,  or 
Transport  Group  I  Through  TV 
Petroleum  Oils 

This  section  describes  response 
resource  requirements  for  the  average 
most  probable  discharge,  maximum 
most  probable  discharge,  and  worst  case 
discharge  to  the  maximum  extent 
practicable.  Appendix  C  contains  a 
detailed  explanation  of  the 
requirements.  This  section  reflects  the 
similarities  in  physical  properties 
exhibited  by  Groups  I  through  IV  oils 
which  results  in  their  floating  on  water. 
Examples  of  these  groups  of  petroleum 
oils  range  from  gasoline  to  most  crude 
oils  and  heavy  bunker  oil.  Petroleum 
oils  which  are  likely  to  sink  due  to  their 
physical  properties  and  non-petroleum 
oils  are  handled  separately  in 
§§  154.1047  and  154.1049,  respectively. 
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Section  311(j){5)  of  the  FWPCA 
requires  planning  for  the  worst  case 
discharge  only.  This  rule  requires  the 
planners  to  address  the  average  most 
probable  and  the  maximum  most 
probable  discharges  which  are  more 
likely  to  occur  than  the  worst  case 
discharge.  Dealing  with  smaller 
discharges  may  require  equipment  that 
is  not  appropriately  planned  for  when 
only  worst  case  discbarges  are 
addressed.  Section  311(j)(l)  of  the 
FWPCA,  which  addresses  prevention 
and  containment  of  oil  discharges  from 
facilities,  authorizes  the  Coast  Guard  to 
require  planning  for  these  smaller 
discharge  volumes. 

The  rule  allows  the  MTR  facility 
owner  or  operator  to  rely  on  equipment 
available  at  other  facilities,  provided  its 
use  has  been  arranged  by  contract  or 
other  epproved  means  and  it  can  arrive 
within  the  required  response  times.  The 
rule  does  not  discourage  the  lending  of 
equipment.  However  the  owner  or 
operator  of  a  facility  remains 
responsible  for  having  response 
equipment  at  the  facility  in  the 
appropriate  time.  The  COTP  may 
determine  that  mobilizing  response 
resources  to  an  area  beyond  the 
response  time  specified  in  the 
regulaftion  may  invalidate  the  plan. 

The  rule  requires  a  "significant  and 
substantial  harm"  facility  owner  or 
operator  to  provide  1,000  feet  of 
containment  boom  or  containment 
boom  equal  to  twice  the  length  of  the 
largest  vessel  that  regularly  conducts  oil 
transfers  at  the  facility,  whichever  is 
greater.  The  containment  boom  length  of 
twice  the  length  of  the  vessel  is  taken 
from  the  vessel  response  plan  notice  of 
proposed  rulemaking.  The  Coast  Guard 
is  requiring  facility  owners  or  operators 
to  contract  for  response  resouces  for 
average  most  probable  discharges  from 
the  facility.  This  requirement  is 
consistent  with  33  CFR  154.545  which 
already  requires  facilities  to  have  access 
to  discharge  containment  equipment  to 
control  an  oil  discharge  whether  from  a 
vessel  or  facility. 

The  Coast  Guard  is  requiring  an 
approach  to  planning  for  the  worst  case 
discharges  which  considers  the 
following  factors:  the  loss  of  some  oil  to 
the  environment  due  to  evaporation  and 
natural  dissipation  based  on  the  type  of 
oil;  emulsification  which  may  affect  the 
quantity  of  material  to  be  recovered; 
provisions  for  close-to-shore  response, 
shoreline  protection,  shoreline  cleanup 
capabilities,  and  firefighting 
capabilities;  and  limits  of  available 
response  technologies  and  private 
removal  capabilities. 


Caps  on  the  Quantity  of  Planned 
Response  Resources  for  Group  I  through 
IV  Petroleum  Oils 

The  Coast  Guard  is  placing  a  cap  on 
the  quantity  of  response  resources 
which  individual  owners  or  operators 
are  required  to  contract  for  in  advance. 
This  in  no  way  limits  the  amount  of 
resources  which  owners  or  operators 
may  have  to  provide  during  on  actual 
spill  response.  This  recognizes  the 
Umits  of  currently  available  technology 
and  private  removal  capabilities. 
Recognizing  the  importance  of  early 
arrival  of  response  equipment  at  the 
scene  of  a  discharge  and  the  need  for 
tiering  equipment  arriving  at  the  scene 
to  reflect  local,  regional,  and  national 
response  capabihties,  the  Coast  Guard  is 
requiring  that  equipment  mobiUzation 
occur  within  the  first  3  days  of  a 
discharge,  when  oil  recovery  is  most 
likely.  The  Coast  Guard  is  also  requiring 
that  the  owner  or  operator  identify 
additional  response  resoiut::es  above  the 
Tier  3  cap  when  the  worst  case 
discharge  planning  volume  exceeds  the 
cap  for  the  contracted  response 
resources.  These  additional  resources 
must  be  capable  of  turiving  on  scene  not 
later  than  the  time  indicated  in  the  Tier 
3  response  times  in  section  154.1045. 
No  contract  or  other  approved  means  is 
required  to  ensure  the  availability  of 
these  resources. 

The  rule  provides  that  the  caps 
established  for  contracted  response 
resources  are  increased  at  appropriate 
intervals  that  roughly  correspond  with 
response  plan  review  periods.  This 
takes  into  account  future  developments 
in  such  things  as:  increased  availability 
of  mechanical  recovery  devices; 
improved  equipment  efficiencies  or 
designs;  improved  technology  to 
address  large  spill  volumes;  high  rate 
response  techniques  such  as  dispersants 
and  in-situ  burning,  when  approved  by 
the  Regional  Response  Team;  and  other 
techniques,  such  as  bioremediation,  if 
quantifiable. 

The  rule  states  that  the  Coast  Guard 
will  initiate  a  review  of  the  scheduled 
increase  in  caps  before  the  effective  date 
of  the  scheduled  increase.  The  purpose 
of  the  review  is  for  the  Coast  Guard  to 
determine  if  the  scheduled  increase 
remains  practicable.  The  Coast  Guard 
will  also  establish  the  specific  cap  for 
the  next  scheduled  5  year  interval.  All 
future  increases  will  become  effective  as 
scheduled  unless  the  Coast  Guard 
determines  that  they  are  not  practicable. 

Determining  and  Evaluating  Required 
Response  Resources    ' 

The  rule  describes  the  methods  to  be 
followed  to  determine  the  response 


resources  that  must  be  identified  for 
response  to  an  average  most  probable, 
maximum  most  probable,  and  worst 
case  discharge  from  the  facility  to  the 
maximum  extent  practicable.  It  requires 
that  facility  owners  or  operators 
consider  weather  conditions  during 
preparation  of  a  plan.  Many  of  these 
conditions  are  area-specific  and  require 
the  owner  or  operator  to  refer  to  the 
applicable  AC?  for  information  on  ice 
conditions,  debris,  temperature  ranges, 
and  weather-related  visibility  in  which 
response  resources  must  function.  The 
rule  refers  to  Table  1  of  Appendix  C  of 
this  part  for  evaluating  the  operability  of 
booms  and  oil  recovery  devices.  These 
criteria  are  based  on  information  from 
the  "World  Catalog  of  Oil  SpiU 
Response  Products — Third  Edition." 
Table  1  uses  significant  wave  height  as 
the  primary  criteria  for  evaluating 
operability  of  recovery  equipment  in 
different  environments.  Additional 
design  criteria  are  included  for  booms. 
The  criteria  are  used  to  evaluate 
equipment  operability  under  specified 
conditions.  They  reflect  conditions  that 
may  limit  mechanical  recovery,  but 
would  not  necessarily  limit  other 
response  methods  or  affect  normal 
operations  of  a  facility. 

Identified  equipment  must  be  capable 
of  operating  safely  in  the  significant 
wave  height  criteria  in  Table  1  of 
Appendix  C.  The  criteria  reflect 
limitations  of  equipment  design,  rather 
than  limitations  imposed  by  the  specific 
operating  environment.  Because  these 
criteria  may  not  reflect  the  actual 
conditions  in  a  given  geographic  area, 
the  COTP  may  reclassify  specific  bodies 
of  war  within  his  or  her  COTP  zone  to 
a  more  or  less  stringent  operating 
environment  to  reflect  actual 
conditions.  A  body  of  water  may  be 
reclassified  as  a  more  stringent 
operating  environment  when  prevailing 
wave  conditions  exceed  the  significant 
wave  height  criteria  over  35  percent  of 
the  year.  A  body  of  water  may  be 
reclassified  as  a  less  stringent  operating 
environment  if  prevailing  wave 
conditions  do  not  exceed  the  significant 
wave  height  criteria  for  the  less 
stringent  operating  environment  over  35 
percent  of  the  year.  It  is  anticipated  that 
reclassifications  will  be  identified  in  the 
ACP.  The  classification  for  a  given  body 
of  water  affects  requirements  for 
response  equipment.  The  Coast  Guard 
solicits  comments  on  the  use  of  35 
percent  as  the  standard  for  reclassifying 
an  operating  environment. 

Average  Most  Probable  Discharge 

The  rule  requires  all  MTR  facility 
owners  or  operators  to  identify  response 
resources  for  the  average  most  probable 


7342  Fadnal  Begitter  /  Vol  5«.  Na  23  /  Friday.  February  5,  1993  /  Rules  aad  ReguJations 


dischu^  indudiag  suffidant  boom 
and  an  ^ipropriato  m—n*  of  dspkyliig 
it.  Ttwy  must  account  far  tha  possibility 
of  omltiple  discharges  during  transfers. 
Rasponaa  plans  must  also  identify  the 
availability  of  oil  recovary  equipment 
and  sufficient  storage  capacity  capable 
of  arriving  at  a  spill  witUn  2  hours  of 
discovery  of  the  discharge^ 

Appendix  C  of  this  part  contains 
procedures  for  dfltonniniBg  theaa 
response  resources.  The  rvue  requires 
Kfni  facility  owmers  or  operators  to 
have  response  resources  either  at  the 
facility  or  available  under  contract  or 
other  approved  means,  to  meet  the  2 
hours  response  time.  This  wrill  ensure 
the  prompt  availability  of  equipment 
where  it  is  most  commonly  needed. 

Maximum  Most  Probable  Discharge 

Section  154.1045  sets  the  level  of 
response  resources  that  must  be 
identifled  and  available,  by  contract  or 
other  aproved  means,  to  respond  to  a 
fiKdhty's  maximum  most  probable 
discharge.  The  rule  addresses 
approximately  99  percent  of  the 
discharges  from  NTTR  facilities.  It 
establishes  the  maximum  most  probable 
discharge  at  1.200  barrels  or  10  percent 
of  the  worst  case  discharge,  whichever 
is  lower.  In  higher  volume  port  areas 
and  the  Great  Lakes,  these  response 
resources  must  be  capable  of  arriving  at 
the  scene  of  a  discharge  within  6  hours 
of  its  discovery  and  within  12  hours  in 
all  other  river  and  canal,  inland, 
nearshore.  and  oQshoi«  areas.  Response 
plans  must  identify  sufficient 
containment  boom,  oil  recovery  devices, 
and  oil  storage  capacity  for  this 
planning  volume.  Appendix  C  of  this 
part  contains  procedures  for 
determining  the  amount  of  response 
resources  to  meet  the  requirements. 

Worst  Case  Discharge 

The  rule  requires  MTR  facility  owners 
or  operators  to  identify  sufficient 
response  resources  to  respond  to  a  worst 
case  discharge  to  the  maximum  extent 
practicable.  Appendix  C  of  this  part 
contains  detailed  informatioo  for 
calculating  the  plaiming  voliune  for 
each  response  tier,  as  discussed  below, 
and  for  determining  the  response 
resources  which  must  be  identified  to 
meet  these  requirements.  Response 
plans  must  specify  the  location,  type, 
and  quantity  of  response  resources. 

Hie  requirements  for  response  to  a 
worst  case  discharge  to  the  maximum 
extent  practicable  are  based  (hi  tiering  of 
response  resources.  The  rule  establishes 
three  tiers  which  vrill  allow  for  the 
identification  of  response  resources 
from  outside  the  area  of  the  facility  to 
meet  the  requirements.  Chi-scene  arrival 


times  foe  each  tim  are  a*  fallows:  for 
higher  volume  port  areas  (except 
TAPAA  facilities  located  in  Prince 
William  Sound)  and  the  Great  Lakes,  the 
Tier  I  of  response  resources  miist  be 
capable  of  arriving  at  the  scene  of  c 
discharge  within  6  hotirs  of  its 
discovery.  Response  resources  for  Tier  2 
must  be  capable  of  arriving  within  30 
hours  and  Tier  3  within  54  hours.  These 
time  limits  do  not  apply  in  Prince 
William  Sound  because  $  154.1135  of 
this  rule  establishes  separate  response 
times  for  the  Soxind.  For  all  other  areas. 
Tier  1  response  resources  must  be 
capable  of  arriving  on  scene  within  12 
hours  from  the  time  a  spilt  is 
discovered.  Response  resources  for  Tier 
2  must  be  capeWe  of  arriving  within  36 
hours  and  Tier  3  within  60  hours.  The 
plain  must  account  for  notification, 
mobilization,  and  travel  time.  The  Coast 
Guard  is  sohciting  comments  on  this 
approach  to  tiering  response  resources. 

The  Coast  Guara,  recognizing  the 
vahie  of  plarming  for  rapid  arrival  of 
response  resources  to  the  scene,  is 
estaUi^ng  maximimi  arrival  times. 
Although  this  treats  response  resources 
that  are  capable  of  arriving  early  the 
same  as  those  arriving  just  before  the 
end  of  the  maximum  time  Hmit,  the 
Coast  Guard  recognizes  that  it  is  in  the 
best  interest  of  the  facility  owner  or 
operator  to  have  these  resources  on 
scene  as  early  as  possible.  The  Coast 
Guard  solicits  comments  on  methods  to 
recognize  the  early  arrival  of  oil 
recovery  devices  and  other  response 
equipment. 

Notification  and  Initial  Mobilization  of 
Resp<xiS8  Resources 

Notification  of  Tier  1  resources  must 
occur  within  30  minutes  of  the 
xiiscovery  of  a  discharge,  and  such 
resources  must  be  capable  of  being 
mobilized  within  a  2-hour  period  afier 
notification.  White  all  resources  must  be 
"capable"  of  being  mobilized  within 
that  period,  the  plan  can  account  for 
resources  not  needed  in  the  initial 
stages  of  a  resp<mse,  sudi  as  temporary 
storage  capacity.  For  example,  a  stcffage 
barge  required  to  sustain  on-water  oil 
recovery  operations  after  8  hours  need 
not  be  mobilized  within  2  hours.  These 
planning  criteria  appfy  only  to  the  Tier 
1  resources.  Tier  2  and  Tier  3  resotuces 
must  be  mobilized  as  necessary  to  arrive 
on  scene  within  the  specified  time. 
These  times  are  not  performance 
standards,  rather  they  are  planning 
criteria  that  must  be  considered  when 
identifying  resources. 

Alternative  Response  Techniques 

The  Coast  Guard  recognizes  the  value 
of  alternative  response  techniques  such 


as  dispersant  application  and  in-situ 
burning,  k  also  realises  that  these 
techniques  are  not  osualfy  allowed  in 
areas  that  virould  be  impacted  by 
discharges  from  nKWt  onshore  facilities. 
As  a  consequence,  tha  rule  provides  that 
MTR  facilities  located  in  areas  with 
preapproval  for  year-round  dispersant 
use,  handling  Groups  D  or  lU  persistent 
petroleum  oils,  may  identify  dispersant 
resources  in  their  response  plans.  To 
receive  credit  for  up  to  2S  percant  of  the 
required  on  water  recovery  capability, 
the  dispersant  resources  must  be 
identified  by  the  facility  owner  at 
operator  and  further  ensiue  their 
availability  through  contract  or  other 
approved  means.  This  provision  appbes 
to  the  Louisiana  C^shoie  Oil  Port 
(LOOP)  and  single  point  mooring  buoys 
where  petroleum  product  is  transferred 
from  a  vessel  to  an  onshore  facility.  The 
dispersants  must  be  appropriate  for  the 
type  of  oil  handled  by  the  facility  and 
be  available  in  sufficient  quantities  to 
treat  25  percent  of  the  worst  case 
discharge.  Dispersant  resources  must  be 
capable  of  arriving  on  scene  within  12 
hoiu^  of  discovery  of  a  discharge.  The 
requirement  to  plan  for  the  use  of 
dispersants  ts  consistent  with  those  of 
the  Minerals  Management  Service  for 
outer  continental  shelf  exploration  and 
production  activities  under  30  CFR 
250.42.  The  identification  of  resoiut:es 
required  to  use  dispersants  does  not 
imply  that  their  use  will  be  approved 
during  a  spill  response.  The  existing 
NCP  provides  specific  procedures  for 
the  authorization  of  dispersants  or  other 
chemical  countermeasures  during  a  spill 
and  it  is  anticipated  that  the  revised 
NCP  will  have  similar  provisions.  Many 
areas  liave  been  identified  by  the 
Regional  Response  Team  for  the  use  of 
dispersants  with  approval  from  tha 
Federal  On-Scene  Coordinator  under 
certain  conditions. 

The  Coast  Guard  has  included  the  use 
of  dispersants  as  a  planning  option  for 
other  facilities  because  it  bebeves  that 
dispersants  nwy  have  a  role  in 
responsing  to  a  worst  case  discharge 
from  some  MTR  faciUties.  This  may  also 
provide  incentives  for  the  expansion  of 
dispersant  capability  in  the  United 
States.  The  listing  of  dispersants  in  a 
response  plan  does  not  constitute  an 
approval  by  the  Federal  Chi-Scene 
CoordiBator  to  use  dispersants. 

Under  certain  circumstances,  the 
dispersant  capability  may  be  used  as 
credit  against  worst  case  d»charge 
resource  requirements.  Appendix  C  of 
this  pert  contains  information  on 
circumstances  under  which  plan  credit 
may  occur. 
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Firefightlng  Capability 

Tbe  Coast  Guard  considers 
firefightlng  capability  important  in 
dealing  with  a  worst  case  discharge.  It 
also  recognizes  that  many  MTR  facilities 
maintain  firefighting  resources  at  the 
facility  or  can  rely  upon  local  industrial 
and  government  firefighting  agencies. 
The  rule  requires  MTR  facility  owners 
or  operators  to  contract  for  firefighting 
resources  if  tbe  facility  does  not  have 
access  to  sufficient  local  firefighting 
resources.  It  will  also  provide  for  an  in- 
house  expert  to  work  with  tbe  fire 
department  for  the  facility's  oil  fires  and 
to  also  verify  that  sufficient  well-trained 
firefighting  resources  are  available  with 
a  reasonable  response  time  for  a  worst 
case  scenario.  Tlie  rule  does  not 
establish  specific  response  times  or 
equipment  requirements.  The  Coast 
Guard  is  soliciting  comments  on  this 
approach  to  response  planning. 

Protection  of  Sensitive  Areas 

The  rule  requires  an  MTR  facility 
owner  or  operator  to  identify  response 
resources  that  are  available,  by  contract 
or  other  approved  means,  for  protection 
of  sensitive  areas  as  well  as  for  shoreline 
clean-up.  Resources  for  these  activities 
must  be  identified  in  advance.  Since  a 
facility  owner  or  operator  is  planning 
for  up  to  a  worst  case  discharge 
scenario,  he  or  she  must  be  able  to 
evaluate  those  sensitive  areas  that  may 
be  afi'ected  by  a  worst  case  discharge 
from  the  facibty.  A  facility  owner  or 
operator  shall  also  be  able  to  accurately 
identify  the  areas  that  require  special 
concern  or  response.  Thus,  the  rule 
requires  the  facility  owner  or  operator  to 
list  all  areas  of  economic  importance 
and  environmental  sensitivity  identified 
in  the  ACP  which  are  potentially 
impacted  in  the  first  3, 4,  or  6  days, 
depending  on  tbe  geographic  area,  after 
a  discharge.  The  owner  or  operator  must 
describe  in  the  response  plan  all 
response  actions  and  appropriate 
equipment  necessary  to  protect  these 
areas.  These  actions  must  be  depicted 
on  8  map  or  chart  with  a  legend  of  these 
activities.  The  rule  also  requires  the 
facility  owner  or  operator  to  contract  for 
response  resources  to  protect  sensitive 
areas  that  are  lesser  distances  from  the 
facility  that  may  be  affected.  For 
example,  a  facility  owner  or  operator 
will  be  required  to  determine  the 
amount  and  type  of  boom  required  to 
protect  areas  of  environmental 
sensitivity  and  economic  importance 
and  will  also  be  required  to  contract  for 
or  have  under  employment  sufficient 
support  resources  such  as  personnel, 
boats,  anchoring  equipment,  etc.  to 
deploy  this  eqtiipment  in  affected  areas. 


The  owner  or  operator,  after  evaluating 
the  oil  movement  and  if  the 
circumstances  warranted  it,  could 
propose  the  moving  of  boom  from  one 
area  to  another.  This  could  reduce  his 
or  her  inventory,  but  still  provide 
adequate  protection  for  the  area  of 
potential  impact.  The  Coast  Guard 
retains  final  authority  to  decide  if  the 
fecibty  is  adequately  providing 
protection  of  sensitive  areas  and 
sufficient  cleanup  resources  and  could 
require  additional  resources. 

The  Coast  Guard  solicits  comments  on 
the  use  of  a  3  day  (Rivers  and  canals], 
4  day  (Nearshore,  Inland,  Great  Lakes), 
and  6  day  (Offshore)  planning 
requirement  for  protection  of  areas  of 
environmental  sensitivity  and  economic 
importance. 

Shoreline  Clean-Up 

The  rule  also  requires  MTR  faciUty 
owners  or  operators  to  identify  response 
resources  that  are  available,  by  contract 
or  other  approved  means,  that  are 
capable  of  carrying  out  shoreline 
cleanup  operations,  In  lieu  of  a  contract, 
a  facility  owner  or  operator  is  permitted 
to  enter  into  a  written  agreement  with 
a  response  contractor  or  oil  spill 
removal  organization  that  specifically 
identifies  the  services  and  response 
resources  to  be  provided  for  a  shoreline 
clean-up. 

Because  it  is  difficult  to  determine  the 
amoimt  of  oil  that  would  most  likely 
impact  the  shoreline,  and  therefore  the 
required  response  resources  in  advance, 
the  Coast  Guard  requires  the  use  of  a 
qualitative  evaluation  based  on  a 
planning  volume  of  oil  that  could  reach 
the  shoreline.  This  evaluation  method 
takes  into  account  the  area  in  which  a 
facility  operates  and  the  type  and 
volumes  of  oil  handled.  Table  2  of 
Appendix  C  of  this  part  includes  factors 
to  be  considered  for  potential  shoreline 
impact  that  are  used  in  determining  the 
planning  volume.  Appendix  C  of  this 
part  also  describes  how  this  planning 
volume  is  calculated.  The  Coast  Guard 
solicits  comments  on  alternative 
methods  to  evaluate  the  quantity  of 
required  shoreline  cleanup  capability. 

The  requirement  to  identify  or 
contract  for  specified  quantities  of 
boom,  support  equipment,  and 
shoreline  cleanup  capability  that 
becomes  effective  on  February  18, 1993, 
serves  as  an  interim  requirement  until 
February  18, 1998.  As  noted,  accurate 
identification  of  response  resources 
required  to  perform  shoreline  protection 
or  cleanup  must  be  based  on  the  area 
potentially  affected.  This  information 
may  be  further  developed  in  an  ACP.  In 
February  1998,  the  5-year  anniversary 
established  for  response  plan 


resubmission  will  begin  to  occur  for 
many  MTR  fodUties.  When  in  place,  the 
ACP  will  help  identify  the  response 
capability  necessary  to  implement 
geograpluc-specific  response  strategies. 
A  facility  owner  or  operator  is  required 
to  identify  response  resources  that  are 
available,  by  contract  or  other  approved 
means,  to  provide  the  capability 
identified  in  the  appUcable  ACP.  Tbe 
rule  indicates  that  this  requirement 
must  be  met  by  any  facility  that  submits 
or  resubmits  a  response  plan  6  months 
after  the  appropriate  ACP  has  identified 
these  response  resources. 

The  Coast  Guard  has  established  in 
this  rule  a  Umit,  or  cap,  to  the  response 
resources  that  a  bdlity  owner  or 
operator  must  contract  for  in  advance. 
The  intent  of  contracting  in  advance  is 
to  ensure  that  adequate  capability  exists 
to  respond  to  oil  spills.  In  many  areas 
of  the  country,  adequate  capability  may 
not  currently  exist.  Requiring  contracts 
provides  incentives  for  the  private 
sector  to  expand  capabilities  in  these 
areas.  It  is  not  practicable  or  always 
necessary  to  require  faciUty  owners  or 
operators  to  contract  in  advance  with 
every  response  resource  that  exists  in  a 
given  area.  There  are  areas  of  the 
country,  primarily  the  larger  ports, 
where  the  total  capability  may  exceed 
the  caps.  It  must  be  recognized  that 
these  contracts  ensure  a  baseline 
capability,  but  do  not  limit  the  response 
resources  that  would  be  brought  to  an 
actual  oil  discharge.  Facility  owners  or 
operators  will  be  expected  to  activate 
the  response  resources  necessary  for  the 
particular  circumstances  cf  the  spill, 
even  if  they  exceed  the  response 
resources  identified  in  the  plan. 

Table  5  in  appendix  C  of^this  part  of 
the  rule  lists  the  caps  for  1993  and  1998. 
These  caps  are  based  on  the  effective 
daily  recovery  rate  (as  calculated  using 
the  procedure  in  appendix  C  of  this 
part)  of  response  resources  that  must  be 
identified  in  a  response  plan.  They  are 
based  on  an  assessOient  of  response 
capability  that,  in  the  Coast  Guard's 
opinion,  can  be  provided  nationwide  by 
1993.  The  Coast  Guard  will  conduct  an 
evaluation  of  the  February  1998  cap 
increase  before  it  becomes  effective  to 
determine  if  it  remains  practicable.  At 
that  time  the  Coast  Guard  will  also 
establish  a  cap  for  2003.  Setting 
nationwide  criteria  is  intended  to 
provide  an  incentive  to  improve  overall 
response  capability  in  the  United  States. 
While  some  areas  of  the  country  may 
have  capability  that  exceeds  the  caps, 
the  25  {>ercent  increase  in  these  caps 
from  1992  to  1998  v^ll  provide  an 
incentive  for  those  areas  to  expand 
capability.  The  5-year  interval  is 
intended  to  correspond  with  the 


; 
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required  re&ubminal  interval  for 
respoQM  pians.  The  Coast  Guard  sotidts 
comnMDts  OQ  wfa«ther  fixed  deles 
should  be  utilized  for  this  iacreese  to  be 
in  place,  or  whether  it  should  be  tied  to 
the  date  when  an  individual  facility 
owner  must  resubmit  his  or  her  plmi 
after  the  effective  date  of  the  cap 
increase.  The  Coast  Guard  also  solicits 
comments  on  the  specific  caps  for  1993 
and  1998. 

Section  154.1047    Response  Plan 
Development  and  Evaluation  Criteria  for 
Facilities  that  Handle,  Store,  or 
Transport  Group  V  Petroleum  Oils 

This  section  of  the  rule  requires  that 
owners  or  operators  of  facilities  that 
handle,  store,  or  transport  Group  V 
petroleum  oils  must  identify  procedures 
and  equipment  necessary  to  respond  to 
a  worst  case  discharge  of  these  oils  to 
the  maximiun  extent  practicable.  The 
owner  or  operator  must  ensure  the 
availability  of  this  equipment  through 
contract  or  other  approved  means.  At  a 
minimum,  the  owner  or  operator  of  the 
facility  must  obtain  a  letter  from  an  oil 
spill  removal  organization  stating  that 
they  will  respond  to  a  worst  esse 
discharge  from  the  facility.  It  is  not 
intended  that  this  letter  infer  a  formal 
contractual  agreement  betMeen  the 

Earties  but  that  the  owner  cr  operator 
as  identi&ed  speciEc  response 
resources  and  that  those  resources  will 
respond  to  a  worst  case  discharge  from 
the  fscihty. 

Unlike  the  rules  for  Groups  I  through 
IV  petroleum  oils,  the  Coast  Guard  has 
not  specified  the  required  amouiU  of 
response  equipment.  Petroleum  oils  in 
Group  V  are  considered  sinking  oils  due 
to  their  physical  characteristics. 
Traditional  respcmse  techniques  of 
containing  the  spread  ef  oil  on  the 
surface  of  the  water  are  often  ineffective. 
The  owB«  (w  operator  of  an  MTR 
6icility  handling  these  oils  must  identify 
strategies  for  responding  to  such 
discharg9s  and  sources  of  equipment 
and  supplies  necessary  to  locate, 
recover,  or  mitigate  such  discharges. 
The  rule  lists  the  types  of  equipment 
that  must  be  identified  in  the  response 
plan  and  specifies  the  response  times 
for  this  equipment  to  arrive  at  the 
facility. 

The  Coast  Guard  solicits  information 
that  may  be  useful  in  determining  the 
types  and  quanbties  of  equipment 
necessary  to  respond  to  a  discharge  of 
Gro).^  V  petroleum  oils.  It  also  requests 
inforaiatiai  od  aew  or  innovative 
response  techniques  that  will  be 
appropriet*  far  sinking  oils. 

The  rule  also  requites  the  ovmer  or 
operator  of  an  MTR  fKility  dkat  handles, 
stores,  or  tnnsparts  Group  V  persifltiBt 


otk  to  coBtrect  for  firefighting  resources 
should  the  facility  not  luve  access  to 
sufficient  local  &«fighting  resources. 

Section  154.1049    ResponsaPlan 
Development  and  Evaluation  Criteria  for 
Facilities  That  Handle,  Store,  or 
Transport  Non-Petroleum  Oils 

This  section  of  the  rule  requires  that 
owners  or  operators  of  MTR  facilities 
that  handle,  store  or  transport  non- 
petroleum  oils  identify  the  procedures 
and  equipment  necessary  to  respond  to 
a  worst  case  discharge  of  these  oils  to 
the  maxim  um  extent  practicable.  The 
rule  does  not  include  specific 
requirements  for  identifying  the  amount 
of  response  resources.  As  with  Gnwp  V 
persistent  oils,  the  owner  or  operator 
must  ensure  the  availability  of  this 
equipment  through  contract  or  other 
approved  means.  At  a  minimum,  the 
ovtmer  or  operator  of  the  facility  must 
(^tain  a  letter  from  an  oil  spill  removal 
organization  stating  that  they  will 
respond  to  a  worst  case  discharge  from 
the  facihfy.  It  is  not  intended  that  this 
letter  infer  a  fmmal  contractual 
agreemM>t  between  the  parties  but  that 
the  owner  or  operator  has  identiBed 
specific  response  resources  and  that 
those  resources  will  respond  to  a  worst 
esse  discharge  frmn  the  facility. 

The  rule  also  requires  the  ov^oier  or 
operator  of  an  MTR  facility  that  handles, 
stores,  €a  transports  non-petroleum  oils 
to  contract  for  firefighting  resources 
should  the  facility  not  have  access  to 
sufficient  local  firefighting  resources. 

The  Coest  Guard  solicits  informaticm 
that  may  be  useful  in  determining  the 
t3rpes  and  quantities  of  response 
equipment  necessary  to  respond  to  a 
discharge  of  non-petroleum  oils.  It  also 
requests  information  on  new  or 
innovative  response  techniques  that  wilt 
be  appropriate  for  non-petroleum  oils. 
The  Coast  Guard  is  considering 
deve!opii>g  information  on  removal 
capacity,  emulsification  factors,  and 
recovery  resource  mobilization  factors 
similar  to  those  factors  contained  in 
appendix  C  for  Groups  I  through  IV  oils. 

Section  154.1050    Trainiag 

This  section  of  the  rule  describes  the 
training  requirements  that  an  owner  or 
operator  of  an  MTR  fatdtity  must 
identify  in  the  plan.  The  rule  does  not 
require  training  in  specific  subjects  or 
minimum  training  periods.  Rather,  it 
requires  the  owner  or  operator  to 
identify  in  the  plan  the  training 
programs  he  or  sh«  will  establish  or 
adopt  to  train  any  persons  with 
responsibilities  in  the  response  plan. 
The  training  will  vary  widefy  based  on 
thoM  nspoBcibilities.  For  exarapla,  an 
operations  manager  BMiy  seed  different 


training  than  the  parson  responsible  for 
deploying  boom,  pist  as  the  qualified 
individud  will  need  different  trainiag 
than  the  cleanup  manager  of  the  spill 
management  team.  The  Coast  Guard 
solicits  comments  on  whether  there 
should  be  more  specific  requirements 
for  training  programs. 

The  rule  requues  an  MTR  facility 
owner  or  operator  to  ensure  that  records 
of  this  training  are  maintained  for  3 
years.  Records  on  the  £acility 
personners  training  must  be  maintained 
at  the  fadlity.  Records  for  the  oil  spfll 
removal  organization's  training  must  be 
maintained  by  the  organization  and 
available  to  the  fedlity's  management 
personnel,  the  qualified  individual,  and 
to  Coast  Guard  personnel.  This 
recognizes  that  a  fadlity  owner  or 
operator  may  rely  on  a  private 
contractor  or  cooperative  to  meet  his  or 
her  responsibilities.  There  is  no  need  to 
maintain  duplicate  records.  All  records 
must  be  available  for  inspection  by  the 
Coast  Guard. 

The  rule  also  clearfy  indicates  that  an 
MTR  fiadHty  owmer  or  operator  is  not 
relieved  from  complying  with 
applicable  training  standards  issued  by 
the  U.S.  Occupational  Safety  and  Health 
Administration  (OSHA).  OSHA  has 
issued  regulations  in  29  CFR  1910.120 
that  set  minimum  training  requirements 
based  on  the  task  that  a  respoiuler 
carries  out.  These  requirements  vary 
from  8  hours  to  48  hours  of  dassroom 
training,  phis  added  requirements  for 
field  training.  These  requirements 
should  be  taken  into  ac(X>unt  in  the 
training  program  of  the  fodUtf  owner  or 
operator.  The  owmer  or  operator  must 
also  identify  methods  of  training  any 
volunteers  or  casual  laborers  employed 
during  a  response  to  comply  with  the 
requirements  of  29  CFR  1910.120. 

Section  154.1055    Drills 

The  rule  requires  that  an  hVTR  fiadlify 
owner  or  operator  identify  a  planned 
drill  program  in  the  response  plan.  This 
must  include  both  announced  and 
unannounced  drills  conducted  by  lh6 
owner  or  operator  as  necessary  to  ensure 
that  a  response  plan  will  function  in  an 
emergency. 

The  rule  specifies  a  minimum 
frequency  for  drills  to  be  held  for  the 
facility's  personnel,  the  spiU 
management  team,  and  the  oil  spill 
removal  organization  with 
responsibilities  under  the  plan.  The 
Coast  Guard  solidts  comments  (Hi  the 
frequency  of  these  drills. 

Tee  rule  does  not  require  drills  to 
cover  sped  Be  sections  of  a  response 
plan.  Instead,  it  allows  the  fadlity 
owner  or  operator  to  tailor  drills  to 
exerdsa  either  compenents  of  •  plan  ot 
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an  entire  |dan  and  to  exercise  those 
components  of  the  response  plan  thdt 
are  most  appropriate.  The  lacility  owner 
or  operator  is  required  to  conduct  drills 
at  least  every  3  years  to  exercise  the 
enSraptan. 

The  nrie  requires  that  my  drills 
eendncted  hy  the  {acility  be 
documented  A  record  of  these  dritis 
must  be  maintained  at  the  lacility  «nd 
made  available  to  ttis  Coast  Guard  for 
inspection. 

The  iTule  also  requiiM  that  facility 
owners  or  operators  participate  in 
unannoimced  drills  conducted  by  the 
COTP  or  Area  Committee.  Section 
3 1 1  (j)(7)  of  the  FWPCA  requires  that  Ihe 
Coast  Guard  periodically  conduct 
imannounced  drills  of  removal 
capability  in  areas  designated  for 
development  of  ACPs.  The  Coast  Guaid 
will  involve  vessels  and  facilities  in 
these  drills.  These  drills  will  be 
infrequent.  A  facility  owner  or  operator 
selected  to  participate  in  such  a  drill 
will  be  expected  to  activate  the  spill 
management  team  and  oil  spill  reraoval 
organizations  identified  in  me  plan  ta 
the  extent  required  by  the  COTP.  The 
cost  of  activating  these  response 
resources  must  be  borne  by  the  owner 
or  operator.  A  facility  owner  or  operator 
will  not  be  required  to  participate  in  a 
COTP  drill  if  tne  facility  owner  or 
operator  has  participated  in  an 
unannounced  Federal  or  State  oil  spill 
response  drill  in  the  past  24  months; 
however  tiie  facility  owner  or  operator 
will  be  required  to  provide  records  of 
the  drill  to  the  COTP.  The  Coast  Guard 
anticipates  holding  up  to  12  such  drills 
per  year  throughout  the  country,  of 
which  only  approximately  half  wrill 
involve  facilities. 

Finally,  the  rule  allows  MTR  facility 
owners  or  operators  to  take  credit  ior 
drills  in  iwdiich  their  spill  man^ement 
team  or  identiGed  oil  spill  response 
organization(s)  participate.  The  Coast 
Guard  recognizes  that  many  facility 
owners  or  operators  will  lely  on  the 
same  response  resources.  There  is  no 
need  for  these  resources  to  be  exercised 
continually  to  meet  the  requirements  of 
individual  owners  or  operators. 
Documented  drills  involving  identified 
response  resources  can  be  used  to  meet 
the  requirements  of  this  section.  This 
will  also  apply  to  companies  operating 
with  multiple  Eacilities.  Participation  in 
one  drill  held  by  a  common  spill 
management  team  will  meet  the 
requirement  for  all  facilities  utilizing 
that  team. 

Section  154.1057    Inspection  and 
hfaintenance  of  Response  Resoarxxs 

The  rule  requires  that  b  fadBty  owner 
or  operator  required  to  siibmit  a 


response  plan  ensure  that  containment 
booms,  skimmers,  vessels,  and  other 
major  equipment  listed  in  the  plan  are 
periodically  inspected  and  maintained 
in  good  operatiiig  condition,  in 
accentance  nctth  jBanufaoturer!s 
recommendations  and  bast  commescial 
practics. 

The  rule  atates  that  Coast  Guaid 
inspectors  may  virit  oO  spill  removal 
organizations  (OSROs)  wnose 
equipment  and  personnel  are  listed  in 
response  plans  to  verify  that  the 
equipment  inventories  exist  as 
represented  and  that  the  records  of 
inspection  and  maintenance  reflect  the 
actual  condition  of  the  equipment  They 
may  also  inspect  equipment  and  xequire 
operational  tests  of  equipment  to  verify 
readiness. 

Section  154.1060    Submission  and 
Approval  Procedures 

This  section  of  the  rule  outlines  the 
procedures  for  submission  and  approval 
of  response  plans.  The  owner  or 
operator  of  an  MTR  facility  is  required 
to  submit  two  EngUsh-language  copies. 
These  will  be  submitted  directly  to  the 
COTP  of  the  zone  in  which  the  facility 
is  located.  Response  plans  for  a 
substantial  harm  facility  may  be 
examined  for  any  obvious  deficiencies 
or  omissions.  Response  plans  for 
significant  and  suostanUal  harm 
facilities  will  be  reviewed  and  siibject  to 
the  approval  of  the  COTP.  COTPs  will 
have  the  discration  to  include  members 
of  the  Area  Committee  in  plan  review. 
For  the  response  zones  where  the  EPA 
Regional  Administrator  is  the  Federal 
On-Scene  Coordinator,  the  COTP  Hiay 
consult  with  the  EPA  to  determine  if  the 
Regional  Administrator  has  any 
comments  or  reservations  prior  to  COTP 
approval  of  a  plan. 

The  Coast  Guard  will  admowledge 
receipt  of  all  response  plans  when  they 
are  received.  One  copy  of  a  response 
plan  for  a  significant  and  substantial 
harm  facility  that  has  been  approved 
win  be  returned  mth  an  approval  letter. 
The  returned  copy  of  the  plan  must 
remain  and  be  maintained  at  the  facility. 
Plan  approvals  are  vahd  for  up  to  5 
years.  Plans  submitted  before  die 
required  response  resources  are  in  pface 
may  receive  conditional  approval 
sub)ect  to  availability  of  the  required 
resources.  The  Coast  Guard  will  retain 
one  copy  for  use,  if  necessary,  during  a 
response  involving  the  facility. 

It  a  plan  for  a  significant  and 
substantial  harm  facility  is  not  approved 
or  a  plan  for  a  substantial  harm  facility 
has  deficiencies  or  omissions,  the  Coast 
Guard  will  explain  the  deficiencies.  The 
facility  owner  or  operator  will  have  30 
days  to  submK  a  revised  plan.  The 


facility  may  continue  to  handle,  itore.  or 
transport  oil  as  cargo  during  this  period 
provided  that  the  certification  of  the 
availability  of  the  reooired  jM^tonsa 
lesoarcas  remains  valid.  However,  the 
time  allowed  to  2«8olv8  defidendes 
noted  in  the  plan  will  be  in  accordance 
with  section  154.1070. 

Section  154.T065    fhm  Revision  txnd 
AmendBtent  Fncmduwm 

^Hiis  sectiuu  of  the  txAb  Tsouires  that 
MiK  udUty  Tosponse  prans  be 
reviewed  annually  by  tne  fedlity -owner 
or  operator  to  ensiire  that  plan 
information  is  cmrent.  A  letter 
docimienting  ttiis  review  must  be 
submitted  to  &e  Coast  Guard. 

Certnn  changes  in  fadlity  operations 
require  plan  remibraiBsion  aaad  require 
the  Coast  Guard  to  reexannne  or 
reapprove  the  response  plan.  These 
include:  a  change  in  the  fadlity's 
ccmfigurBtian  that  significantly  afiects 
the  plan  information,  such  as  a 
reconstruction  or  piping 
reconfiguratioR;  a  change  in  the  type  of 
oil  handled,  stored,  or  transix>rted 
(differing  oils  have  different  response 
resoiut»  requirero«its);  a  change  in  the 
identity,  capability,  or  availability  of  the 
response  resources  identified  and 
avail^>le  by  contrad  or  other  approved 
means;  a  change  in  the  fadlity's 
operating  area  that  includes  ports  or 
geographic  areas  not  covered  by  a 
previously  approved  plan;  and  other 
changes  that  significantly  affed  plan 
implementation.  If  no  other  revisions 
occur,  a  plan  must  be  resubmitted 
within  5  years  of  the  previous 
submission  or,  where  appropriate, 
approval  by  the  COTP. 

Plan  revisions  that  afied  only  names 
or  phone  numbers  do  not  require 
resubmission  for  reapproval.  However, 
all  plan  holders,  including  the  Coast 
Guard,  must  receive  such  revisions  as 
they  occur. 

Facility  owners  or  operators  must 
revise  a  plan  whenever  the  Coast  Giurd 
determines  that  it  does  not  meet  the 
requirements  of  this  subpart.  Facility 
owners  or  operators  will  receive  a 
written  notice  of  defidendes  requiring 
revision.  Section  154  J070  discusses  the 
time  allowed  to  corred  defidendes  in 
the  plan  and  required  equipment 

Section  154.1070    Deficiencies 

This  section  of  the  rule  provides  that 
the  COTP  will  notify  the  owner  or 
operator  of  the  fadlity  in  writing  of  any 
deficiencies  noted  during  a  review  of 
the  response  plan,  drills  observed  by  the 
Coast  Guard,  or  inspection  of  equipment 
or  records  maintained  in  connection 
with  the  response  plan.  The  COTP  has 
discretion  in  specifying  the  time  in 
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which  any  deficiency  must  be  corrected. 
It  also  specifies  the  time  in  which  a 
defibency  may  be  appealed  and  also 
allows  the  operator  to  request  ■  stay 
fitMn  the  COTP  decision  pending  appeal 
of  that  decision.  All  appeals  shall  follow 
the  procedures  discussed  in  the  appeal 
process  in  section  154.1075. 

Section  i  54. 1 075    Appeal  Process 

This  section  provides  a  process  for 
appealing  deficiency  determinations  or 
COTP  decisions.  It  includes  a  process 
for  the  owner  or  operator  of  a  facility  to 
seek  CXDTP  re\'iew  of  the  regulatory 
classification  that  a  facility  could 
reasonably  be  expected  to  cause 
substantial  harm  or  significant  and 
substantial  harm  to  the  environment.  It 
provides  for  appeals  of  a  noted 
deficiency  or  decision  to  the  CXDTP, 
District  Commander,  and  the 
Commandant. 

When  seeking  review  of  the  regulatory 
classification  of  a  facility,  the  owner  or 
operator  shall  identify  factors  in  writing 
to  the  COTP  relevant  to  a  change  in 
facility  classification.  These  factors  are 
contained  in  paragraph  154.1016(b)  and 
include,  but  are  not  limited  to,  the 
following:  proximity  to  navigable 
waters;  type  and  quantity  of  oils 
handled  in  bulk;  facility  spill  history; 
age  of  facility;  and  proximity  to  areas  of 
economic  importance  or  environmental 
sensitivity. 

Subpart  G— Additional  Response  Plan 
Requirements  for  Trans-Alaska  Pipeline 
Authorization  Act  (TAPAA)  Facilities 
Operating  in  Prince  William  Sound, 
Alaska 

Section  154.1110    Purpose  and 
Applicability 

The  requirements  of  this  subpart 
establish  additional  oil  spill  response 
planning  requirements  for  an  MTR 
facility  permitted  under  the  Trans- 
Alaska  Pipehne  Authorization  Act 
(TAPAA).  They  will  ensure  that 
adequate  response  equipment  is  rapidly 
on  scene  in  the  event  of  a  future  oil 
spill,  and  that  the  residents  in  Prince 
William  Sound  are  appropriately 
trained  in  oil  spill  removal  and 
containment  techniques.  These 
requirements  provide  a  greater  level  of 
preparedness  above  and  beyond  the 
requirements  of  subpart  E. 

This  subpart  provides  requirements 
and  criteria  for  use  in  response  plan 
development  and  in  identifying 
response  resources.  The  requirements 
do  not  establish  performance  standards 
to  be  met  during  an  oil  spill.  These 
requirements  are  in  addition  to  those 
found  in  subpart  F.  Information 
pertaining  to  submission  and  approval 


procedures,  plan  revision  and 
amendment  procedures,  deficiencies, 
and  the  appeal  process  are  contained  in 
$$154.1060. 154,1065, 154.1070,  and 
154.1075,  respectively. 

Sectionl54.1125    Additionoi Response 
Plan  Requirements 

This  section  describes  what  must  be 
included  in  a  response  plan  appendix 
for  Prince  William  Sound  for  TAPAA 
facilities.  The  appendix  is  required  to 
identify  the  oil  spill  removal 
organization;  drill  procedures  for  the 
required  response  resources;  procedures 
for  testing  and  certifying  of  response 
equipment;  and  type  and  location  of 
prepositioned  equipment. 

iTie  oil  spill  removal  organization 
will  consist  of  trained  personnel  capable 
of  responding  to  a  worst  case  discharge, 
to  the  maximum  extend  practicable.  It 
must  identify  personnel  to  be  trained  in 
the  communities  and  hatcheries 
specified  in  the  rule.  General  training  is 
to  be  provided  in  oil  spill  removal  and 
containment  techniques  and  specific 
training  is  required  for  the  individual 
response  resources  provided.  The 
training  will  allow  local  residents  to 
assist  in  the  cleanup  and  containment  of 
oil  spills  and  provide  a  means  of 
protecting  their  property  and  economic 
interests. 

The  oil  spill  removal  organization 
must  evaluate  each  of  the  communities 
and  hatcheries  listed  in  §  154.1125  to 
determine  the  personnel  necessary  to  be 
trained  as  well  as  the  property  and 
sensitive  areas  requiring  protection. 
Response  strategies  and  assumptions 
then  need  to  be  developed.  These 
strategies  need  to  reflect  the  practical 
limitations  of  personnel  and  response 
equipment  available. 

Section  5005{a)(2lof  OPA  90  requires 
an  MTR  facility  permitted  under 
TAPAA  to  establish  an  oil  spill  removal 
organization  that  can  "immediately 
remove,"  to  the  maximum  extent 
practicable,  a  worst  case  discharge  or  a 
discharge  of  200,000  barrels,  whichever 
is  greater.  In  OPA  90,  the  term 
"immediately  remove"  is  used  to  assess 
the  number  of  trained  personnel  needed 
by  an  oil  spill  removal  organization.  The 
Coast  Guard  considers  the  phrases  "to 
the  maximum  extent  practicable"  and 
"immediately  remove"  to  be 
incompatible  in  the  sense  that  a  worst 
case  discharge  can  rarely  be 
immediately  removed  because  of  the 
maximum  practicable  limitations  in 
present  day  cleanup  technology  and  the 
limited  number  of  residents  available  to 
respond  to  an  oil  spill  in  Prince  William 
Sound.  Immediately  is  not  used  in  this 
subpart  te  describe  the  number  of 
trained  personnel  needed  by  an  oil  spill 


removal  organization.  The  Coast  Guard 
beUeve  that  the  timetable  established, 
given  the  nature  of  the  area  and  the 
resources  available,  is  an  appropriate 
implementation  of  "immediately." 

The  drills  required  by  this  subpart  are 
in  addition  to  the  requirements  of 
subpart  F.  The  two  required  drills  are  fn 
ensure  that  the  oil  spill  removal 
organization  and  the  additional 
equipment  and  personnel  required  by 
this  subpart  remain  in  a  state  of 
readiness  to  respond  adequately  to  a 
worst  case  discharge  to  the  maximum 
extent  practicable. 

Certification  of  prepositioned 
equipment  is  the  responsibility  of 
facility  owners  or  operators.  The 
method  for  periodic  certification  of 
equipment  required  by  OPA  90  has  yet 
to  be  determined.  The  Coast  Guard  is 
requiring  the  use  of  an  independent 
entity  to  perform  this  function.  The 
Coast  Guard  solicits  comments  on  this 
approach. 

Section  J 54.  J  J 30    Requirements  for 
Prepositioned  Response  Equipment 

This  section  of  the  rule  requires 
response  resources  in  addition  to  the 
requirements  in  §  154.1045.  This  section 
establishes  an  additional  planning  tier 
for  Prince  William  Sound  and  reduces 
the  response  times  in  §  154,1045.  This 
additional  tier  requires  prepositioned 
on-water  recovery  equipment  and 
storage  capacity  with  a  minimum 
effective  daily  recovery  rate  of  30,000 
barrels  to  be  cepable  of  being  on  scene 
within  2  hours  notification  of  a 
discharge  and  on-water  recovery 
equipment  with  a  minimum  effective 
daily  recovery  rate  of  40,000  barrels 
capable  of  being  on  scene  within  18 
hours  of  the  notification  of  a  discharge. 
In  addition,  it  requires  on-water  storage 
capacity  of  100,000  barrels  for  recovered 
oily  material  to  be  capable  of  being  on 
scene  within  2  hours  of  notification  of 
a  discharge  and  the  storage  capacity  cf 
300,000  barrels  capable  of  being  on 
scene  within  12  hours  of  notification  of 
a  discharge. 

The  additional  response  equipment 
for  communities  and  hatcheries 
identified  in  §  154.1125  will  enhance 
the  ability  of  the  local  residents  to 
contain  and  remove  oil  and  to  protect 
their  property.  The  prepositioning  of 
equipment  improves  the  timeliness  of  a 
spill  response,  and  therefore,  the 
effectiveness  of  a  cleanup  operation. 
The  requirement  for  permanent  buoys  at 
strategic  locations  will  provide 
midchannel  anchor  points  for  protective 
booming  of  property  and 
environmentally  sensitive  areas. 
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Sectkm  154.1135    Response  Plan 
Develqpmant  and  Evakiation  Catena 

This  section  of  the  rule  provides 
respGiose  times  for  &e  response 
lesources  required  by  §  154.1045.  In 
accordance  with  these  response  times, 
an  owner  or  operator  of  an  Mm  facility 
permitted  under  TAPAA  is  required  to 
plan  for  70,000  barrels/day  of  on-watsr 
recovery  capability  to  be  on  scene 
within  36  hoars.  In  any  other  port  in  ^ 
United  States,  the  planning  requirement 
will  be  effective  recovery  capacity  of  up 
to  40,000  barrels/day  to  arrive  on  scene 
widiin  54  hours  in  a  higher  volume  port 
area,  and  within  60  hours  in  all  other 
areas. 

Section  154.1140    TAPAA  Facility 
Contracting  With  a  Vessel 

This  section  of  Ae  rule  allows  the 
owner  or  operator  of  a  T;^AA  fadKty 
to  contract  with  a  vessel  to  meet  some 
or  all  of  die  requirements  of  the  vessel 
response  requirements  under  subpart  G 
of  33  CFRpart  155,  by  contract  or  other 
approved  means.  The  COTP  will 
determine  the  extent  to  whidi  the 
contractual  arrangement  satisfies  the 
vessel's  requirements. 

Appendix  etc  Part  154 — Guidelines  for 
Determining  and  Evaluating  Required 
Response  Resources  for  Facility 
Response  Plans 

This  appendix  contains  the 
procedures  for  an  owner  or  operator  of 
a  facility  which  handles,  stores,  or 
transports  Group  I  non-persistent  oils 
and  Group  II,  m,  and  FV  persistent  oils 
to  determine  the  response  resources  that 
must  be  identified  and  available,  by 
contract  or  other  approved  means,  to 
respond  to  the  average  most  probable, 
maximimi  most  probable,  and  worst 
case  discharge  to  the  maximum  extent 
practicable.  The  procedure  is  based  on 
similar  requirements  in  the  vessel 
response  plan  NPRM  for  determining 
response  resources. 

A  facility  owner  or  operator  must  use 
the  procedures  described  in  the 
appendix  to  determine  the  planning 
volumes  for  Group  I  non-persistent  oils 
and  Groi4>s  Q,  m,  and  IV  persistent  oils 
and  identify  specific  response  resources. 
A  number  of  assiunptions  are  used  to 
determine  these  volumes. 

The  procedures  used  for  these 
calculations  are  based  on  the  fecility's 
location  and  type  of  oil  (Group  I  non- 
persistent  or  persistent  Groi^»  II-IV) 
handled,  stoi«d,  oriranspoited,  The 
Coast  Guard  sohdts  comments  on  this 
classification  for  petroleum  oils. 

The  appendix  deaoibss  the 
procedures  far  determining:  whether 
equipment  identified  in  a  response  pkn 


is  acceptable  to  maettl»TB<{iiiTements 

of  this  rule;  the  response  resouroes 
required  to  plan  for  the  average  most 
probable  discharge,  the  maximum  most 
probable  discharge,  and  the  worst  case 
discharge;  effective  daily  recovery  rotas 
for  oil  recovery  devices;  the  calniktion 
of  the  worst  case  discharge  planning 
volume;  availabiUty  of  hi^-rate 
response  methods;  end  additional 
equipment  neoessary  to  sustain 
responae  operations.  Each  of  these 
procedures  fmrvides  further  detail  im 
the  requirements  found  in  §  154.1045. 
The  Coast  Guard  solicits  comments  on 
these  procedures. 

The  Coast  Guard  recogmaes  that 
actual  recovery  rates  are  afiacted  by  a 
number  of  var^les.  The  rule  allows  the 
iise  of  two  methods  for  determining  the 
rating  of  equipment  identified  to  meet 
the  plaiming  capabiLities  required.  The 
Coast  Guard  d;  fferentiated  between  rope 
and  belt-type  devices  end  other  designs 
to  refflect  the  difference  in  these  devices 
from  others  when  determining  recovery 
rates. 

The  appendix  includes  tables 
providing  the  factors  necessary  to 
determine  the  resource  requirements. 
Table  1  lists  the  operating  criteria  for  oil 
recovery  devices  and  booms.  It  us«s 
significant  wave  height  for  classifying 
equipment  identified  in  a  response  plan. 
Such  equipment  must  be  designed  to 
function  in  the  conditions  listed  for  the 
applicable  operating  environment. 
Ehiring  plan  evaluation,  the  Coast  Guard 
will  assess  whether  equipment 
identified  in  a  plan  meets  these  criteria. 

Table  2  provides  factors  needed  to 
calculate  the  planning  volumes  for 
response  resource  identification.  The 
table  is  divided  into  three  geographic 
areas  and  four  oil  types.  Because  loss  to 
the  environment,  potential  for  shoreline 
impact,  and  potential  for  on  water 
recoveiy  varies  by  the  oil  type  and 
location,  a  bctor  is  included  for  each. 
The  factors  are  based  on  estimates  of  the 
oil  behavior  when  it  enters  the 
environment:  a  percentage  would  be  lost 
due  to  natural  dispersion;  a  percentage 
would  reach  the  shoreline;  and  a 
percentage  would  remain  for  on  water 
recovery.  In  the  inland/nearshore  and 
oR^shore  portions  of  the  table,  the 
percentages  do  not  add  up  to  100 
percent  This  reflects  an  adjustment  in 
the  on  water  percentage  to  increase  the 
quantity  of  response  resources  that  are 
planned  iar  mobilization  within  the  first 
3  days  of  the  response.  Because  the  oil 
may  rapidly  impact  the  shoreline  in 
these  areas,  quick  mobihzation  is 
essential.  The  table  also  includes  « 
sustaindnltty  period.  This  was  used  to 
calculate  the  reseurce  mobihzBtiaa 
factsn  IB  T<ri>le  4.  k  does  aet  Mflact 


how  long  it  ■wauld  take  to  complete  « 
clean-up.  Daring  ao  actad  lespaase, 
facility  owneo  or  opeFBtors  will  be 
required  to  sustain  the  clean-up 
operation  until  release  by  the  Federal 
OSC.  He  Coast  Guard  solicits 
comments  on  &e  specific  hctors  in  tiiis 
tabk. 

Table  3  lists  amulsification  factors  iat 
the  four  oil  groups.  The  factors 
nproBBnt  thte  incraaae  in  volume 
expected  due  to  emulaificBtion.  This 
increase  must  be  considered  vrhen 
plsmang  for  lespoaee  resouroes,  oil 
storage  and  disposal  capacity,  etc.  Oil 
emulsification  aHects  both  the 
weathering  rate  and  the  volume  of  oily 
material  that  facility  owners  or 
operators  must  plan  to  recover.  Tha 
tendency  for  certain  oils  to  form  an 
emulsion  is  based  primarily  on  the  oil's 
viscosity  at  the  amoient  temperature 
and  chemical  composition.  Because  this 
varies  widely,  the  table  uses  oil  groups 
based  on  specific  gravity.  Some  oils 
form  very  stable  emulsions;  others 
emulsify,  then  natnraHy  separate.  The 
individual  fectors  reflect  the  general 
behavior  of  oils  In  a  group,  end  do  not 
reflect  any  one  particular  oil.  The  Coast 
Guard  solicits  comments  on  these 
factors,  as  well  as  whether  there  is  an 
alternative  method  for  determining 
these  factors. 

Table  4  lists  the  response  resource 
mobilication  factors  for  the  operating 
areas  or  geographic  locations  where 
facilities  are  located  and  where  response 
planning  is  reqidrad.  These  hctors 
reflect  the  tiering  of  on  water  oU 
recovery  capacity  that  must  be 
mobilized  withiD  the  first  3  days  of  an 
incident  to  maximize  the  potenti^  for 
oil  rectwery.  These  lectors  wwe  derived 
using  the  sufltaiaAility  periods  in  Table 
2  for  the  reapectiwe  operating  area.  Each 
factor  reflects  a  percentage  of  the  tot^ 
on  water  recovery  requirement  To 
accomplish  the  planned  for  on  %vater  oil 
recovery  within  the  sustoinabiUty 
period,  this  capacity  must  be  on  soeoe 
within  the  time  specified  for  the 
applicable  tier. 

Table  5  Usts  the  caps  on  responae 
resources  that  facility  owners  or 
operators  must  identify  and  have 
available  by  contract  or  other  ^>proved 
meane.  The  cap  reflects  an  estimate  of 
capability  that  is  considered  a  practical 
nationwide  tvget  to  be  met  in  1993. 
Providing  the  response  resoiucae 
neoessary  to  meet  these  caps  will 
require  a  significant  expansion  of 
response  capabihties  in  most  areas  at 
the  country.  Some  areas  may  cnzrently 
have  response  resources  in  place  or 
planned  that  will  exoaed  theae  caps. 
The  caps  serve  as  a  mtnimum  capAilHy 
that  aaaat  be  awlahle  thrmighoiit  6m 
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Uaited  States.  The  cap  for  rivers  is 
lower  to  reflect  a  practical  limit  on 
response  capability  available  in  these 
areas  in  1903. 

The  caps  listed  in  Table  5  are 
scheduled  to  increase  25  percent  in 
1998  to  create  incentives  for  both  an 
increase  in  the  quantity  of  eqiupment 
available  and  improvements  in  spill 
response  technology.  The  caps  for  2003 
wiU  be  developed  after  further  review  as 
required  in  S  154.1045(n).  The  Coast 
Guiard  solicits  comments  on  these 
efiiective  daily  recovery  rates  1993  and 
1998. 

Appendix  D  to  Part  154-^Interiw 
Guidelines  for  Determining 
Economically  Important  and 
Environmentally  Sensitive  Areas  for 
Facility  Response  Plans 

This  appendix  contains  procedures 
and  information  intended  to  identify 
areas  near  a  facility  which  would 
require  special  protection.  The 
procedures  are  provided  to  assist 
owners  and  operators  of  MTR  facilities 
in  completing  certain  portions  of  the 
response  plan  required  by  Subparts  F 
and  G  of  33  CFR  Part  154.  The 
information  will  help  the  facility  owner 
or  operator  determine  if  his  or  her 
bciuty  is  located  near  areas  which  will 
require  special  planning  consideration. 

The  areas  selected  have  been  placed 
on  a  list  for  their  ecological  significance 
or  their  importance  to  human  survival, 
such  as  drinking  water  protection,  or 
economic  productivity,  such  as  cooling 
water  intakes.  The  areas  are  important 
economically  or  environmentally 
sensitive  and  subject  to  deleterious 
effects  from  oil  discharges. 

The  areas  have  been  identified  by 
several  Federal  agencies  collectively 
charged  with  response  planning 
requirements  mandated  in  the  Oil 
PoUution  Act  of  1990  (OPA)  and 
subsequent  revisions  to  the  National  Oil 
and  Hazardous  Substance  Pollution 
Contingency  Plan  (NCP).  Because  the 
response  plans  must  be  consistent  with 
the  requirements  of  the  NCP  and  Area 
Contingency  Plans,  the  coordinated 
interagency  effort  is  intended  to  ensure 
that  planning  requirements  are  not 
conflicting.  Furthermore,  a  coordinated 
effort  will  facilitate  the  development  of 
a  workable  and  enforceable  definition 
that  reflects  the  different  concerns  and 
broad  experience  of  the  participating 
agencies.  The  Coast  Guard  has  derived 
the  definition  of  environmentally 
sensitive  areas  from  the  combined 
resources  and  input  of  the  workgroup. 

As  part  of  response  planning  for  a 
facility,  the  owner  or  operator  must 
provide  information  on  whether  a  spill 
at  the  facility  could  adversely  impact 


any  sensitive  area.  The  COT?  will 
consider  this  information  in 
determining  whether  the  facility  will  be 
classified  as  a  substantial  harm  facility 
or  a  significant  and  substantial  harm 
facility.  For  Group  n  through  IV 
pwsistent  oil  calculations,  the  facility 
owner  or  operator  must  use  the  distance 
from  the  facility  that  oil  could  move  in 
48  hours  at  maximum  ctirrent  for  a  non- 
tidal  environment,  and  for  tidal  waters, 
15  miles  down  current  during  ebb  tide 
and  to  the  point  of  maximum  tidal 
influence  or  15  miles,  whichever  is  less, 
dtiring  flood  tide  must  be  used.  For 
Group  I  non-persistent  oil,  24  hours  and 
5  miles  respectively  must  be  used. 
Facilities  which  provide  evidence  to  the 
appropriate  COTP  that  the  area 
specified  above  is  too  great  an  area  to 
consider  for  sensitive  area  plaiming  can 
have  the  area  reduced  by  the  COTP.  An 
example  of  evidence  acceptable  to 
support  this  claim  is  a  spill  trajectory 
modeling  of  a  worst  case  discharge  that 
demonstrates  that  oil  would  not  reach 
sensitive  areas  beyond  a  certain  point 
before  it  is  cleaned  up  or  is  otherwise 
unlikely  to  impact  the  area.  In  a  case 
where  (ids  tjrpe  of  evidence  is  presented 
to  the  COTP.  the  COTP  may  reduce  the 
plaiming  area  to  the  areas  in  which  it  is 
demonstrated  that  impacts  could  be 
anticipated.  The  Coast  Guard  solicits 
comments  on  the  procedure  and 
distances  utilized,  as  well  as  on  the 
areas  identified. 

The  definition  of  environmentally 
sensitive  areas  contained  in  this  rule 
was  developed  from  the  sensitive 
environments  identified  by  EPA's 
Hazard  Ranking  System  (HRS),  To  help 
MTR  facility  owners  and  operators 
recognize  sensitive  areas  for  response 
planning  purposes,  the  Coast  Guard  has 
included  the  name  of  Federal,  State,  and 
local  agendas  which  may  be  helpful  in 
identifying  or  supplying  information 
about  the  sensitive  areas. 

The  Coast  Guard  requests  comments 
on  the  definition  of  economically 
important  or  environmentally  sensitive 
areas.  The  Cpast  Guard  solicits  comment 
on  whether  certain  areas  on  the  list 
should  not  be  considered  in  identifying 
sensitive  environments. 

Incorporation  by  Reference 

The  Director  of  the  Federal  Register 
has  approved  the  material  in  §  154.106 
for  incorporation  by  reference  under  5 
U.S.C.  552  and  1  CFR  part  51.  The 
material  is  available  as  indicated  in  that 
section. 

Regulatory  Evaluation 

Executive  Order  12291  (46  13197. 
February  19, 1981)  requires  that 
agencies  develop  a  regulatory  analysis 


for  any  rule  having  major  economic 
consequences  on  the  national  economy, 
individual  industries,  geographic 
regions,  or  levels  of  government.  To 
assist  Mrith  making  this  determination,  a 
series  of  questions  was  asked  in  the 
ANPRM  to  solicit  information  from  the 
public  on  the  potential  economic  impart 
of  these  regulations. 

The  Coast  Guard  considers  these 
regulations  to  be  non-major  under 
Executive  Order  12291.  It  is  a  significant 
rule  using  a  number  of  criteria  under  the 
Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR 11040.  February  28, 1979).  This  rule 
was  estimated  to  cost  the  oil 
transportation  industry  and  the  general 
public  $43.7  million  on  an  annualized 
basis.  The  aimualized  cost,  which  is  a 
constant  amoimt  that  equilibrates  an 
uneven  flow  of  cost  over  time,  was 
estimated  over  a  10  year  period  using  a 
ten  percent  discoimt  rate.  This  rule  may 
also  affect  the  way  the  oil  industry  does 
business  in  the  United  States  and  may 
generate  substantial  public  interest  and 
controversy.  These  regulations  will  also 
impact  cleanup  contractors,  oil  spill 
cooperatives,  and  other  not-for-profit 
cleanup  organizations. 

The  rule  contains  requirements  for 
MTR  facility  response  plans,  it  also 
contains  additional  requirements  for 
Trans- Alaska  Pipeline  Authorization 
Act  (TAPAA)  fecilities  operating  in 
Prince  William  Soimd,  Alaska.  The 
impact  of  these  requirements  has  been 
analyzed  separately  and  is  summarized 
below. 

A  draft  Regulatory  Impact  Analysis 
(RIA)  for  MTR  facility  response  plans  is 
available  in  the  docket  for  inspection  or 
copying,  as  indicated  under  ADDRESSES. 
It  has  also  been  placed  in  a  separate 
docket  (CGD  91-047)  established  to 
facilitate  review  of  the  programmatic ' 
RIA  for  Utles  IV  and  V  of  OPA  90. 

Marine  Transportation-related  Facility 
Response  Plans 

In  i>erforming  the  regulatory  impact 
analysis,  four  response  plan  alternatives 
for  determining  applicability  of  the 
regulations  were  considered.  These  four 
alternatives  are:  (1)  MTR  fadUties 
capable  of  transferring  oil  in  bulk  to  or 
from  a  vessel  with  a  minimum  capacify 
of  10,500  gallons  classified  in  the 
significant  and  substantial  harm 
category  with  a  very  small  number  of 
additional  fadlities  classified  in  the 
substantial  harm  category  plus  mobile 
fadlities;  (2)  all  MTR  fadlities  capable 
of  transferring  oil  in  bulk  to  or  from  a 
vessel  with  a  minimiun  capacity  of 
10,500  gallons  classified  in  the 
significant  and  substantial  harm 
category  with  ten  percent  of  the 
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additional  facilities  classified  in  the 
substantial  harm  category;  (3)  all  MTR 
facilities  capable  of  transferring  oil  in 
bulk  to  or  firom  a  vessel  with  a 
minimum  capacity  of  10,500  gallons 
including  mobile  facilities  which 
handle,  store,  or  transport  Groups  II 
through  IV  persistent  oil  classified  in 
the  significant  and  substantial  harm 
category.  All  other  facilities  capable  of 
transferring  oil  in  bulk  including 
marinas  which  handle,  store,  or 
transport  Group  I  non-persistent  oil  only 
to  or  from  vessels  with  a  capacity  of  less 
than  250  barrels  and  mobile  &cilities 
which  handle,  store,  or  transport  Group 
I  non-persistent  oil  classified  in  the 
substantial  harm  category;  and  (4)  the 
Coast  Guard  not  promulgating 
regulations  for  KfTR  facilities. 

Industry  Profile 

There  are  approximately  3,580  MTR 
facilities  which  will  be  required  to 
prepare  response  plans  imder  this  rule. 
These  facilities  can  be  divided  into  six 
general  categories:  (1)  petroleum  bulk 
stations  and  terminals,  (2)  petroleum 
refineries,  (3)  government  installations, 
(4)  oil  production  facilities,  (5)  electric 
utility  plants,  and  (6)  mobile  facilities 
such  as  tank  trucks  and  railroad  tank 
cars  transferring  to  or  from  vessels  with 
a  capacity  of  250  or  more  barrels. 

For  die  purpose  of  analyzing  this  rule, 
the  MTR  radlities  can  be  subdivided  by 
storage  capacity.  The  storage  capacity 
groupings  used  to  analyze  this  rule 
were:  (a)  less  than  10,500  gallons,  (b) 
10,500  to  42,000  gallons,  (c)  42,001  to 
one  million  gallons,  and  (d)  more  than 
one  million  gallons.  There  are  an 
estimated  400  companies  operating 
Coast  Guard-regulated  mobile  facilities 
vdth  a  capacity  of  less  than  8,000 
gallons.  This  places  them  in  group  (a). 
There  are  40  petroleum  bulk  oil  stations 
or  terminals  that  store  between  10,500 
and  42,000  gallons  at  their  facility, 
placing  them  in  group  (b).  Between 
1,200  and  1,418  marine  transportation- 
related  facilities  store  between  42,001 
and  one  million  gallons  which  places 
them  in  group  (c)  and  between  1,472 
and  2,190  facilities  that  store  over  one 


milliqi 
(d). 


gallons  or  will  fall  into  group 


Costs 

In  the  aggregate,  the  requirement  for 
facility  response  plans  will  result  in 
substantial  costs  to  the  facilities 
affected.  If  all  the  costs  for  MTR 
facilities  affected  by  this  rule  are 
attributed  to  the  Coast  Guard's 
regulations,  the  present  value  cost  of 
this  regulation  for  the  first  10  years  is 
estimated  at  $268.5  million.  In  the  first 
year,  most  of  this  cost  is  attributable  to 


conducting  training  and  drilling 
evaluations  (as  defined  in  the  regulatory 
impact  analysis]  and  arranging  for  or 
providing  adequate  response  capability. 
In  subsequent  years,  the  majority  of  the 
cost  is  attributable  to  conducting  drills 
and  retaining  the  response  capability. 
The  incremental  cost  of  the  entire 
regulation  is  $63  million  for  1992,  but 
declines  to  $40  million  annually  in 
subsequent  years.  However,  since  many 
of  these  facilities  are  complexes  which 
are  being  jointly  regulated  by  the  Coast 
Guard  and  the  EPA  and  the  total  costs 
are  already  accounted  for  under  EPA's 
forthcoming  proposed  facility  response 
plan  regulation,  these  costs  could  be 
reduced  to  reflect  this  fact.  Thus,  total 
present  value  costs  for  Coast  Guard 
facility  response  plans  will  be  $79 
million  and  incremental  costs  will  be 
$19  million  for  the  first  full  year  and 
$12  million  for  subse<}uent  years. 

For  individual  facility  owners  or 
operators,  the  cost  of  compliance  may 
vary  widely.  Although  it  is  generally 
more  costly  for  large  companies  to 
comply  with  the  regulation,  the  cost 
will  most  likely  be  a  smallpart  of  their 
overall  operating  budget.  The  estimated 
first  year  cost  per  company  for  group  (a), 
mobile  facilities,  and  per  facility  for 
group  (b),  small  bulk  terminals,  is  under 
$6,000;  for  group  (c),  oil  production 
wells  and  medium  bulk  facilities,  is 
between  $9,000  and  $16,000;  and  for 
group  (d).  large  facilities,  is  $25,000.  In 
subsequent  years  these  figures  are: 
$3,000:  $4,700  to  $11,000;  and  $16,000 
respectively. 

Summary  of  Benefits 

The  principal  benefit  of  the  response 
plan  requirement  for  MTR  facilities  is 
the  increased  preparedness  for  pollution 
incidents.  This  results  in  a 
corresponding  reduction  in  natural 
resource  damages  and  cleanup  costs. 
Facility  response  plans  are  expected  to 
reduce  the  damages  caused  by  oil  spills 
and  thus  the  cost  by:  (1)  minimizing  oil 
outflow  volumes  when  an  incident 
occurs,  (2)  preventing  spilled  oil  from 
reaching  sensitive  habitats,  and  (3) 
mobilizing  an  effective  and  timely 
response  to  spills. 

The  potential  benefits  of  facility 
response  plans  were  calculated  by 
analyzing  historical  spill  data.  Using 
this  information,  an  assessment  was 
made  of  the  effectiveness  planning  may 
have  in  reducing  outflows,  cleanup 
costs,  and  damages. 

Quantifying  benefits  of  avoided 
natural  resource  damages  associated 
with  the  faciUty  response  plan 
regulations  is  difficult.  The  ideal 
methodology  will  be  to  conduct  a 
multiple  case  study  of  historical  spill 


data  that  included  natural  resource 
damage  assessments.  The  results  will 
represent  the  range  of  benefits  from 
avoided  natural  resource  damages.  This 
could  not  be  done  for  two  reasons.  First, 
there  are  a  limited  number  of  claims 
actually  settled  which  established  a 
resource  damage  and  restoration  claim. 
Second,  although  models  and 
methodologies  are  being  developed 
which  may  better  quantify  natural 
resource  damages,  there  is  a  lack  of 
standardized  models  to  do  these 
assessments. 

The  Coast  Guard  is  undertaking 
further  work  to  refine  and  expand  its 
database  of  oil  spill  cleanup  and  damage 
cost  information  and  is  further  studying 
the  matter  of  natural  resource  damage 
valuation,  which  is  cuirrenUy  the  subject 
of  comprehensive  research  and 
evaluation  by  NOAA.  This  will  fadhtate 
the  development  of  more  accurate, 
representative  and  consistent  spill-unit 
values  to  serve  as  the  basis  for 
reevaluating  the  benefits  estimates  in 
this  and  other  regulatory  evaluations 
undertaken  for  the  implementation  of 
OPA  90. 

In  the  absence  of  more  detailed 
studies,  benefits  are  estimated  based  on 
the  incremental  volume  of  spilled  oil 
that  will  be  recovered  due  to 
compliance  with  this  regulation.  The 
estimated  number  of  discounted  barrels 
(using  a  ten  percent  discount  rate)  of  oil 
recovered  over  a  ten  year  period  is 
201.956  barrels.  The  cost  effectiveness 
ratio  (costs  divided  by  benefits)  is 
$1,330  per  barrel  of  oil  recovered. 

After  the  development  of  the  RIA  but 
prior  to  the  pubUcation  of  this  IFR,  the 
Office  of  Management  and  Budget 
(OMB)  issued  new  guidance  on 
preparation  of  benefit-cost  analyses 
(Circular  No.  A-94,  57  FR  53519, 
November  10, 1992).  The  Coast  Guard 
will  use  that  guidance  in  preparing  the 
RIA  for  the  final  rule. 

Similarly,  as  discussed  in  the  "Costs" 
portion  of  the  RIA  where  most  of  the 
costs  are  attributed  to  EPA,  most  of  the 
benefits  are  accoimted  for  under  EPA's 
forthcoming  proposed  fadlity  response 
plan  regulation.  If  EPA  benefits  are 
deducted,  the  remaining  benefits  will  be 
minimal  as  the  majority  of  fadlities  are 
already  EPA  regulated  fadUties. 

Additional  Response  Plans 
Requirements  for  Trans-Alaska  Pipeline 
Authorization  Act  (TAPAA)  Facilities 
Operating  in  Prince  William  Sound, 
Alaska  Industry  Profile 

At  present,  there  is  only  one  Trans- 
Alaska  Pipeline  (TAPAA)  fadlity 
operating  in  Prince  William  Soimd.  This 
facility  is  the  Valdez  Marine  Terminal 
which  is  operated  by  Alyeska  Pipeline 
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OwrattiodBxtsy  oHtsfap  eoinp  lying 
i»ltk  atkfiCtanal  latponM  pfamiiBg 
raifiiimnaBt&  war*  pranrioBsly  flUscosaaii' 
in  tfat  DbiA  RagulatDrjrBwaluatian  far 
Pdncs  WtUiam  Sound.  Athdn 
referenced  in  the  WsmiilCntponsa  Plto- 
NPRM  published  in  tt»  Fwlenli 
Register  on  JUne  m,  1907  ^  FR  27514^ 
V^Ok^  thi«  speciflcalty  addressed 
requirements  for  certein<  vessels  in 
Prince- VMHara  Soinid,  Alaska,  italsc 
inclndsdthe  costs  and  bmeSte  incorred 
by  thersoie^TAPAA  fadiity  leeated  in 
Prince  William  Sound.  The  cost»  of 
complying  witK  seetibn-  5005  of  OPA  90 
are  eslfnated  to  be- 9232  miffion  for  the 
lO-year  period,  If^a^^throoj^  2002.  The 
benefits  include  the  qnide  recovery  of 
spilKsd'  oil'  from  the  environment  and 
subsequent  reduction  in  net  impact  of 
the-spilf.  The  regufations  ferPtinee- 
William'  Soimd  are  estimate  tb  increase 
the'  vofum»  of  recovered  oil  by  25 
percent  for  orodis'  oif. 

A  copy  of  the  draft  Regufatory 
Evalxiation  for  Prince  Wifliam  Sound  is 
availabllar  in  tfaa  docket  for  inspection  or 
copying,  as  indlcHted  undisr  /(DDRESSES; 

SmalhKatities 

Under  the  Regplafory  Flexibility  Act 
(5  IXS.CeOT  et  seq).  tfie  Coast  Guard 
must  consider  whetherdns  tulis  will 
have  a  si^i£cant  economic  impact  on- 
a  substantial  number  of  sraalh  entitles. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns'*  under  section  3  of 
the  Small  Business  Act  (15  U.S.C  632). 

The  Coast.  Guard  has  examined  the 
impact  of  this  rule  on  small  entities.  Its 
analysis  indicates  that  die  maiority  ef 
small  businesses-  subject  to  thi» 
regulatitni'  should  be  able  to  absori}  th» 
estimated)  compliance  costs  without 
experiencing  significant  advene 
economic  effects  The  Gaast  Guard 
certifies  under  the  Regulatory  Flexibility 
Act  of  199G  that  this  ruie  will  not  have 
significant  impact  on-  a  suhstantial 
numbee  oii  small-  eotitieSk. 


An  Initial  Regulatory  Flejabilite 
ABftlyus  discussing  the  impact  of  thia 
rule  an  small  entities  ift  available  in  the 
dacbatfai inspectioa  oFcapj^g.ar 
hidicated' under  AOMESSCa 

Coffbcfieir  eflttfai  uiot/oir 

Undw  Aa-Pa^erwork  Reduction.  Aet 
(44>lLSil  35frf  et  seqf)^  QMB  rewiewfr 
each  regulation  that-csnteinftcaUeetioB 
of  inferaiation  requirements  t» 
d^ennine- whether  the- prsctical' value  of 
thtt  infbmiatian  ia  worth  the- burden 
imposed  b;  its  eolleetioav-Gellectian.o£ 
infanmation  raqHirenentftinclud* 
repoitisg^  reeordheeping.  notifica^n, 
and  other  wnilar  re^iuremants.  Ths 
colleettoii>  of  infiannatlon-  m^lrements 
for  this  rule  have  bem-aubmittsd  to 
0MB  for  review  andapprawaland  QRffl 
appmval  is  expected' prior  to  F^niai^ 
18,  t993..The  collection  of  informatkmi 
requirements  fbr  each  subpart  of  tlle> 
rule  are'diacusBed  separately. 

Subpart  F— Response  Plans 

This  rule  contains  Gollectiona  o£ 
information  requirements  in  the 
following  sections:  Sections  154.1925 
(Operating  resections  and  interim 
qpereting  requirements);  154.  M)30' 
(Genenl  respansa'  plans  requirements^ 
spedficallf  in  dm  devela{HSMnt  of 
response  rssmuces  and  dier 
identification  of  sensitive  areas)'; 
154.1050  (Training):  154^1055  (Dttlls);. 
15411060  (Submission  and  approval! 
procedue^and  19411065  CPIan 
revisuiBi  and  an>endm«it  pMocedUres}! 

The  reporting  and  recordkeeping 
requirements  assodatad  with  this  rule 
are  being  submitted  to  OMH  for 
approval  in  accordance  with  44  UiS^C. 
chapter35.  The  folibwing-pvticulBrs 
apply: 
DOT  No:  2115;  0MB  CONTROL  NO: 

xxxx 

Adnunisttation:  U.S.  Coast  Guard. 

Title:  Response  Plans  for  Marine 
Transportation-related  Facilitiss.- 

Need  for  Infiormatian:  This 
information  i&  necessary  to  ensure  that 
MTR  facilities  are  adequately,  prepared 
to  respond  to  an  oil  spilL 

Use:  The  purpose  of  the  OPA  90 
amendments  to  section  311  of  the 
FWPCA  was  to  increase  tha 
preparedness  for  oil  spills  and  to- 
minimize  the  impact  of  the  oil  spills, 
when  they  do  occur.  Without  the 
requirements  for  response  plans  for 
MTR  facilities,  it  is  probable  that  some 
operatois. wilL  not  maintain-  the- 
necessary  internal  resources  (ef&ctivo 
planning,  training,  drilling,  etc.)  or 
external  resouKes  (adequate  response 
capability!  to*  meet  the  requirementa  of 
thes«anendin«ita.  The  eolleetaoo!  of 


information  reqMimnents^  helip  sosun. 
and  monitor,  thiough  the  submissioa- 
and  recurring  update  of  response  plaaas» 
that  these  ia6ilities.hawe'appH>pnata 
respoBS*  plans  and  raMoase  Ksoufces. 

Submission  of  MTR  facility  responso 
plans  to  the  U;S>  Coast  Guard £ac 
approval',  tha  verification  o£ani 
approved  plan-  during  routiB» 
inspectioas,  and  the  maintenance'  oi 
training  asd  dHli  records  is>  believed  ta 
be  the  most  efficacious  way  to.ensur» 
eompUancoi. 

Ffoycy  Response:  plan-  submitted 
eveiy^S  yoars^.notiee  of  rvviews 
compieted' anxuially;.  vp<ktas:  asi 
neceseary. 

Bardtan  Eatunata.  A  onetime  burden- 
for  industry  of  327,0Q6ihours  foe 
reporting  and  an  annuali  recordkeeping; 
burden  of  65,000  hoiu«. 

Respondents:  3,580. 

Average  Btevdto  Honrv  per 
RespoBfdent;  Qietime- reporting  bur#9n 
of  91.33  heura  and- an  aimual'. 
reeordkeeping'burden  sf  IKT  hours; 
Subsequent  yeers  reporting  will'be'an' 
average-  of  4.5<  hours. 

Suhpartr  G—AddUioaai  Response.  Pltuv 
Requii&nents  ffor  Tmna-Alaaka-Pipeiine 
Authorizatiea  Act  (TAPAAi  FadlUies 
Opemtingin  Prince  WiUiam  Saaad^. 
Alaska 

This  rule  contains  colltsctloaof 
information  requirements  ih  the' 
following  sections:  Sections  t54.112V 
(Operating' restrictions  and  interim' 
operating  authorization)' aBnnfT94i  11 25 
(Additional  response  plhn' 
requirements). 

The  reporting  and  recordkeeping 
requirements  associated  wi^  this  ruib 
are  being  submitVBdtto  0MB  for 
approval  in  accordance' with  44U'.S.C 
chapter  35.  The  following  particulbY 
apply: 
DCTTNo:  2115;  0MB  CONTROL  Ntt 

XXXX 

Administratiom.  U.S>  COAST  GUARD 

Title:  Additional  Response  Plan 
Requirements  for  the  Trans-Alaska 
Pipeline  Act  (TAPAA)  Facilities 
Operating,  ia  Prince.  WillianL  Sounds 
Alaska. 

Need  for  Information:  This  rufe 
ensures  that  a  facility  owner  or  operator 
will  provide  a  response  plan  appendix 
that  addresses:  prapositioned  oil  spiil 
containment  and' removal  equipment;, 
oil  spill  removal  organizations;  training 
of  local  residents  in  oil  spill' 
containmmiti  and  ranKwali  tbchniquest. 
drills;  and  periodic  testing  and 
certification  of  equipment 

Use:  The  purpose  of  OPA  90  is  to 
reduce  the  number  of  oilspiil&in-U^ 
waters  and>  m«nimiz»  th»  impact  when' 


Federal  Regtoter  /  Vol.  58.  No.  23  /  Friday,  February  5.  1993  /  Rules  and  Regulations  7331 


they  do  occur.  The  additional 
requirements  in  section  5005  of  OPA  90 
for  trained  personnel  and  prepositioned 
response  equipment  reflect  the 
particular  environmental  sensitivity  of 
Prince  William  Soxmd.  Without  the 
requirements  for  facilities  operating  in 
Prince  William  Sound,  it  is  imlikely  that 
sufficient  response  resources  will  be 
available  or  properly  maintained  to 
clean  up  a  spill.  The  requirement 
establishes  oil  and  spill  removal 
organizations  and  requires 
propositioned  response  equipment  to 
ensure  a  greater  level  of  preparedness 
and  rapid  response  in  the  event  of  a 
spill. 

Frequencjr:  Records  of  personnel 
training  and  equipment  maintenance, 
inspection,  and  testing  will  be 
maintiained  as  necessary.  Training  and 
drill  plans  will  be  submitted  yearly. 
Drills  will  take  place  twice  a  year. 

Biurden  Estimate:  370  hours  a  year  for 
reporting  and  100  hours  a  year  for 
recordkeeping. 

Respondents:  1. 

Average  Burden  Hours  Per 
Respondent:  370  hours  reporting  and 
100  hours  of  recordkeeping  per  year. 

The  Coast  Guard  has  submitted  the 
requirements  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act. 

The  Coast  Guard  believes  that  the 
detailed  information  listed  in  §154.1035 
is  essential  in  order  to  evaluate 
objectively  the  adequacy  of  a  response 
plan.  However,  the  Coast  Guard  is  also 
working  to  set  in  place  supplementary 
procedures  that  could  reduce  some  of 
these  requirements.  To  this  end,  on 
December  4, 1992,  it  promulgated 
Navigation  and  Vessel  Inspection 
Circular  12-92,  entitled  "Guidelines  for 
the  Classification  and  Inspection  of  Oil 
Spill  Response  Organizations  (OSROs). 

There  may  be  cases  where  owners  or 
operators  submitting  response  plans 
will  not  have  adequate  information 
regarding  the  oil  spill  removal 
organization{s)  or  the  private  personnel 
and  equipment  or  both-by  February  18, 
1993,  to  meet  all  the  specific 
requirements  in  this  interim  final  rule. 
In  the  initial  submittal,  they  should 
acknowledge  what  information  is 
lacking,  explain  why,  and  request  a 
waiver  with  regard  to  submittal  of  such 
information.  Upon  good  cause  shown  in 
the  waiver  request,  the  Coast  Guard  may 
grant  a  waiver  for  a  reasonable  period, 
not  to  extend  beyond  August  18, 1993, 
for  submittal  of  information  regarding 
the  oil  spill  removal  organization(s)  or 
the  private  personnel  and  equipment  or 
both. 

Where  owners  or  operators  believe  the 
existing  information  biudens  are  unduly 


burdensome,  the  Coast  Guard  actively 
solicits  suggestions  for  amendments  that 
will  reduce  information  collection 
burdens  %^le  meeting  the  requirements 
of  OPA  90  and  the  need  for  adequate 
information  for  plan  review  and 
discharge  response.  Persons 
commenting  on  the  collection  of 
information  requirements  should  submit 
their  comments  both  to  OMB  and  to  the 
Coast  Guard,  as  indicated  under 
ADDRESSES. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  (October  26, 1987),  and  has 
determined  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

During  the  discussions  of  the 
Negotiated  Rulemaking  Committee, 
several  States  expressed  concern  about 
the  issue  of  preemption.  Some  States, 
including  Alaska,  Washington,  and 
Florida,  have  already  issued  regulations 
requiring  oil  spill  response  plans  for 
facilities.  The  Coast  Guard  has 
evaluated  the  federalism  issue  in  light  of 
the  statutory  requirement  for  facility 
response  plans  and  the  accompanying 
provision  which  dictates  that  State  law 
shall  not  be  preempted.  These 
regulations  establish  minimum 
requirements  which  may  be 
supplemented  by  the  States.  However,  a 
State  may  not  adopt  regulations 
inconsistent  with  Federal  regulations. 
State  law  will  be  preempted  by  these 
regulations  only  to  the  extent  that 
compUance  with  the  State  law  will 
preclude  owners  or  operators  of 
facilities  from  complying  with  these 
requirements. 

Section  311(o)(2)  of  the  FWPCA 
explicitly  preserves  the  authority  of  any 
State  to  impose  its  own  requirements  or 
standards  with  respect  to  the  liabiUty  of 
persons  involved  in  the  removal  of  oil. 
Further,  section  311(o)(3)  of  the  FWPCA 
indicates  that  nothing  in  section  311 
shall  affect  any  State  or  local  law  not  in 
conflict  with  anjlhing  therein. 

The  Supreme  Court  has  held  that  a 
State  may  not  issue  a  regulation  which 
actually  conflicts  with  a  Federal  statute 
or  regulation.  A  confUct  will  be  found 
"where  compliance  with  Federal  and 
State  regulations  is  a  physical 
impossibility."  Florida  Lime  and 
Avocado  Growers  v.  Paul,  373  U.S.  132. 

Impossibility  of  compliance  must  be 
distinguished  from  inconsistency  in 
Federal  and  State  laws.  For  example,  if 
a  Federal  regulation  indicates  several 
ways  in  which  a  requirement  may  be 
satisfied,  a  State  may  limit  the  methods 


available,  but  not  preclude  compliance 
by  its  regulations. 

Executive  Order  12612  and  sections 
311{o){2)  and  (3)  of  the  FWPCA 
emphasize  the  goal  of  preserving  the 
authority  of  the  States  in  pollution 
prevention  and  response.  In  Askew  v. 
American  Waterways  Operators,  Inc.,  93 
S.a.  1590  (1973),  the  Supreme  Court 
stated  that  "sea-to-shore  pollution  (is] 
historically  within  the  reach  of  the 
poUce  power  of  the  SUtes."  (Id  at  1601.) 
Hence,  the  Court  has  clearly  preserved 
the  authority  of  the  States  to  regulate  in 
this  area,  as  long  as  State  law  is  not  in 
direct  conflict  with  Federal  law. 

Section  311(j)(5)  of  the  FWPCA 
specifically  directs  the  President  to 
issue  these  regulations.  It  is  certified 
that  the  policies  contained  herein  have 
been  assessed  in  light  of  the  principles 
of  the  Federalism  Executive  Order. 
Because  this  rule  is  being  issued  in 
response  to  a  statutory  mandate,  the 
Coast  Guard  has  determined  that  this 
action  accords  fully  with  the  Executive 
Order. 

Er}vironment 

The  Coast  Guard  has  prepared  a 
preliminary  Environmental  Assessment 
(EA)  for  this  action  in  accordance  with 
the  Council  on  Environmental  Quality 
regulations  (40  CFR  parts  1500-1508) 
and  Coast  Guard  policy  (COMDTINST 
M16475.1B)  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  (NEPA). 

The  EA  discusses  the  environmental 
consequences  of  the  action  and 
alternatives,  including  the  no-action 
alternative.  The  response  planning 
requirements  implemented  under  the 
preferred  alternative  are  expected  to 
enhance  the  effectiveness  of  a  facility's 
spill  response  in  a  number  of  ways, 
including  reducing  the  amount  of  oil 
that  is  released  from  the  source, 
preventing  oil  from  affecting  sensitive 
environments  once  it  is  spilled,  and 
increasing  the  amount  of  oil  that  is 
recovered.  The  preferred  alternative  is 
estimated  to  reduce  the  amount  released 
from  MTR  facilities  that  affect  the 
environment  by  approximately  1.4 
million  gallons,  or  30  percent  of  all  oil 
spilled  from  these  facilities.  The  overall 
result  will  be  reduction  in  water,  land, 
and  air  pollution  from  oil  spills  at  MTR 
facilities. 

The  preUminary  EA  is  available  in  the 
public  docket  as  noted  under 
ADDRESSES.  After  receipt  of  all 
comments  to  this  EFR  and  the  EA,  the 
Coast  Guard  will  make  a  final  decision 
on  the  need  to  draft  an  Environmental 
Impact  Statement  (EIS)  for  this  rule. 
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33  CFH  Part  150 

Huftorsi  Marine  safsty.  Nfav^golfiiiH. 
Occupatianal'  safety  and  tiMi^,  QHt 
pollntiozi^  RepoTting  omI  racsrrilraepihg 
requiiniMUlSk 

33CFRFartl54 

Fin-  prBvention,  Oil'  polhitionw 
Hazardous  aubatancm,  lacorpoeatlont  Wy 
refereacB,  Reporting^and  ncerdkaeping 
respire  meats . 

Far  tha  reasons  discuaaed  in  the 
praBmbI«v  \ha  U.S.  Coaat  Guard  amends 
33  GFR  parts  15Q  asd  154  as  follows: 

PART  15&-0PERATI0NS 

1.  The  authesky  citalioD  ibr  33  CFR 
part  150  is  revised  to  read  as  fullows: 

Mwtkml»f:  33  UISC  1231.  I321()Ht)(C)» 
(jKS).  (iK6Xaid(m)(2).  t5eg;.sec.  2.  ECk- 
12777.  56  FR  54757;  4ft  CFR  1.46. 

2.  Section  150il29'i8  addisd  to  subpart 
A  to  read  as  follows: 


1150.129    Response  plans. 

(a)  The  swner  or  operator  of  •> 
daepwatac  port  shail  prepare  and  submit 
a  response  plan  raeetlng  the 
requissmants  of  subpart  F  of  p»t  1<54  far 
review  and.  appFBvat  by  tile  cognizant 
Captaia  oC  the  Fort  (CXITP). 

(d)  a  response  plan  must  be 
submittsd  to  the  cognisant  COTP  by 
February  1ft,  1993  or  not  less  than  SO' 
days  before  tbe  port  begins  operatioD, 
which  ever  is  later. 

3.  The  authonty  citirtian  for  Part  154 
is  revised  to  read  as  followsr 

Aalltarit^  33  U.S.C.  1231, 1321())(X)(G); 
i)){5),  ())(»)  and  (m)(2l;  sac.  2.  E.O.  12777.,5a 
FR  34757;  49  CFB  1.46.  Sabpait  F  i»alao 
issued  under  33  U.&C  2735. 

4  amd  5^  Section  154il00  is  amended 
by  revising  paragraph  (a)^  and  ad(hng 
paragraph  (c>to  read  as  foUows: 

§154.100   AppUeabnty. 

(a)- Unless  otherwise  indicated,  this 
part  applies  to  each  Sxed  facility  that  is 
capable  of  tiansfotzing  oil  or  hazardous 
material,  in  bulk,  to  or  from  a  vassal 
with  a  capacity  of  250  barrels  or  mors; 
This  part  also  applies  to  each  mobile 
facility,  that  is  usad,.or  intended  to  be 
used- to  transfer  ail  or  hazardous 
material,  in  buOc,  to  or  from  a  vessel 
with  a  capacity  of  250  barrels  or  more. 
This  part  does  not  apply  to  the  facility 
when  it  is  in  caretaker  sta^JS  (I.e.,  is  not 
operational):  except  that,  %  154.735 
con  throes  to  apply  if  Aa  GKiUty*B 
storage  tanks  or  pipinsare  not  gas  free. 


(c)  Upon  &  detanmnation  by  the  CQIP 
under  §  154.1016  that  an  MIS.  facility-., 
as  defined  in<  subpart  F^  coiild 
rwasnnahly  be  expected  to  cuise 
substantia];  ham  tb  the  eaviioniDenthy 
discharging  oil.  into- or  on  the  navigable 
waters,  adjoining  shorelines,  or 
exclusive  ecananric  zone,  subpart  F  o£ 
this  part  isappUc^Ie  to  the  faidlity. 

6..  Sectiion:  154.106  is  amended  by 
revising  paragraph  (a^  and  amending 
paragraph  (b)  by  revising  the  mtzy  for 
the  American  Society  for  Testing  and 
Materials  (ASTM)  to  read  as  foHbws: 

f  1 54.106    Ineorporatron  by  rafarenoa. 

(a)  Certain  material  is  incorporated  by. 
reference  into  this  part  with  th» 
approval  of  the  Director  of  the  Federal 
Register  under  5  U.S.C  552(a).  and  1 
CFR  part  51.  To  enforce  any  edition 
other  than  that  speciHed  in  paragraph 
(b)  of  this  sectBon,  the  Coast  Guaird  must 
publish  notice  of  change  in  the  Federal 
Register  and  the  material  must  be 
available  to  the  public.  All  approved 
material^  is  aa  file  al  the  Office  of  the 
Federal  Register,  800  North  Capitol: 
Street.  NW.,  suite  700,  Washington,  DC, 
and  at  the  U.S.  Coast  Guard,  Marine 
Environraental  Protectian^  Division  fP^ 
MEP),  room  2100,  2100  Second  Street, 
SW.,  Washington,  DC  20593>-0001  and 
is  available  from  the  sources  indicated^ 
in  paragraph  (h)  of  this  section. 

(b)*  •  • 

American  Society  for  Testing  and 
Materials  (ASTM)  1316  Race  Sueet^. 
Philadelphia,.  PA  1916^. 

ASTM.F63T-«0'(RMpprev«d    Appendix- G 
19aS);     Standard     Method 
for  Testing  Pull  Scale  Ad- 
vancing Spill  Removal  De^ 
vices. 

ASTM  F  715-41  (Reapptoved    Appendix  C 
1986),    Standard    Methods 
of   Testing    Spill    Control 
Barrier    Membrane    Mate- 
dais. 

ASTM    P     888-83     (1968),     Appendix  C 
Stvidiivd  Guide  for  Collect- 
ing Skiimnar  Perfonnance 
Ltata  in  Uocontiolled  Bnvir 
ronmenti.. 

ASTM   F   989-86.   Standard    AppendixrC 
Test     Methods     for    Spill 
Contiol     Barrier     Tensien 
Members. 

ASTM  r-lT22  (1987),  Stand-     1S4.500: 
ard      Specifications      for 
Quick     EHseonnecf     Ctjvf 
plifl«K 

•         •         <■'        •         * 

7.  Part  154  i»  amended  by  auMfng-new 
subpstsFand'Gtbread'as  fbUmvs: 

PART1S4^-FAeilLniES 
TR«N8n»IIIN6  Ott.  0»  KAZXROOIIS. 


Subpart 


PUmw 


Sm. 

194.  IMO    Pozpoan 

154.1015  Ap^ieaUUiyk 

1 54.1016  Upg^diag  facility-  ciassificsti^k^ 

154.1017  Response' plan  submission 
requirements. 

15C1820    DefinitiDns. 

134.1025  Qpeiatiny rw.U  Ittluus  and  intedm 
operating  authorization'. 

154.1026  Qnalifled  individnal  rad  aittomate 
qualified'  individuaL 

154.1028  Methods  of  ansuitng  the 
availability  of  response  resources  b|^ 
contract  or  othes^  approved  maans.- 

1 54.1029  Worst  case  discharge. 

154.1030  General  response  plan  coBtents 
154.1033    Specific  requirements  for  facilities 

that  could  reasonably  be  expected  to 
cause  significant  and  substantialharm  to 
the  enviroranent. 

154.1040  Speciflo  requtrementft  for  fecHides 
that  could  reasonably  be  expected  to 
causa  substantial  bvm  to  the 
environment. 

154.1041  SpeciSc  response  infannation<to 
be  maintained  on  mobile  MTR  &ciUties. 

154.1045    Response  plan  development  and 
evaluation  criteria  for  fisciUtias  that 
handle,  store,  or  transport  Group  I 
through  Group  IV  petroleum,  oilk. 

154.T047    Response  plan  development  and 
evaluation  criteria  fbrfsclUtlos  that 
handle,  store,  or  transport  Group  V 
petroleum  oiis. 

154.1049  Response  plan  development  and 
evaluation  criteria  for  facilities  that 
handle,  store,  or  transport  noa-petraieum 
oils.^ 

154.1050  Training, 
154.105S    Drills. 

154.1057    hispectidn  and  maintenance  of 

response  resources. 
154.11)60    Submission  and  approval 

procedures. 
154.1065    Plan  revision  and  amendment 

procedures^ 
154.1070<   Deficiencies. 
154.1075    Appeal' process. 

Subpart  G^-A(Mitional  Response  Pfan 
Ha^yifeiwenta  fe^  a^Trafia*AiaaHa  mpeiln# 
AuMorintioM  AetfTAP/MI^FaciDly 
Operatiny  Ih-Princa  WWiam  Sound,  Alaete 

154.1110    Purpose  and  applicability. 

154.1115    Definitions. 

154:1120    Operating  restrictians  and  ihtimm 

operating:  authorizatioa. 
154.1125    Additioiial; response  plan 

i)equiiwnent& 
154.1130    Requir«nents  for  prepesitianed: 

response  equipment 
154.1135    Response  plan  development  and 

evaluation  criteria. 
154.n40   JAPAA&cilitycoBtractingwitha 

Subpart'  r    nupowM  Ptmnrn 

f154.1IMff   Pucpoaa. 

(a):  This  subpart  astahlishaa  ail  ^>iUL 
response  plan-  oequiraments  for  afl 
marine  transportation-related  (MTR). 
facilities.  (heMaA«i  also  refeii«d<ti>-av 
facilities),  that-  could  reesonably  be 
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expected  to  cause  substantial  hatm  or 
significant  and  substantial  barm  to  the 
environment  by  discharging  oil  into  or 
on  the  navigable  waters,  adjoining 
shorelines,  or  exclusive  economic  zone. 
These  requirements  specify  criteria  to  be 
used  during  the  planning  process  to 
determine  Uie  appropriate  response 
resources.  The  specific  criteria  for 
response  resources  and  their  arrival 
times  are  not  performance  standards. 
The  criteria  are  based  on  a  set  of 
assumptions  that  may  not  exist  during 
an  actual  oil  spill  incident. 

f154.101S    AppNeaMHy. 

(a)  This  subpart  applies  to  all  MTR 
fecilities  that  because  of  their  location 
could  reasonably  be  expected  to  cause  at 
least  substantial  harm  to  the 
environment  by  discharging  oil  into  or 
en  the  navigable  waters,  adjoining 
shorelines,  or  exclusive  economic  zone. 

(b)  The  following  MTR  faciHties  that 
handle,  store,  or  transport  oil,  in  bulk, 
could  reasonably  be  expected  to  cause 
substantial  harm  to  the  environment  by 
discharging  oil  into  or  on  the  navigable 
waters  or  adjoining  shorelines  and  are 
classified'as  substantial  harm  MTR 
facilities: 

(1)  Fixed  MTR  onshore  facilities 
capable  of  transferring  oil  to  or  from  a 
vessel  with  a  capacity  of  250  barrels  or 
more  and  deepwater  ports; 

(2)  Mobile  MTR  faciUties  used  or 
intended  to  be  used  to  transfer  oil  to  or 
from  a  vessel  with  a  capacity  of  250 
barrels  or  more;  and 

(3)  Those  MTR  facilities  specifically 
designated  by  the  OOTP  under 
§154.1016. 

(c)  The  foUovdng  MTR  facilities  thai 
handle,  store,  or  transport  oil  in  bulk 
could  not  only  reasonably  be  expected 
to  cause  substantial  harm,  but  abo 
significant  and  sidtstantial  harm,  to  the 
envircHiment  by  discharging  oil  into  or 
on  the  navigable  waters,  adjoining 
shorelines,  at  exclusive  economic  zone 
and  are  classified  as  significant  and 
substantial  harm  MTR  facilities: 

(1)  Fixed  MTR  onshore  facilities 
capable  of  transferring  oil  to  or  from  a 
vessel  with  a  capacity  of  250  barrels  or 
more  and  deepwater  ports;  and 

(2)  Those  MTR  facilities  q>eci&cally 
designated  by  the  CX)TP  under 

§  154.1016. 

(dj  An  MTR  lacUity  owner  or  <^rator 
who  believes  the  facility  is  improperly 
classified  may  request  review  and 
reclassification  in  accordance  with 
§  154.1075. 

f154.101«    Upgrading  facMly 


(a)  The  OOTP  may  upgrade  the 
classification  of: 


(1)  An  MTR  facility  not  specified  in 
§154.1015  (b)  or  (c)  to  a  fadlity  that 
could  reasonably  be  expected  to  cause 
substantial  harm  to  the  envlnmmant  by 
discharging  oil  into  or  on  the  navigable 
waters  or  adjoining  shorelines  and 
therefore  is  subject  to  the  requirements 
of  this  subpart:  or 

(2)  An  MTR  facility  specified  in 

§  154.1015(h)  to  a  facihty  that  could 
raas<Hiably  be  expected  to  cauae 
significant  and  substantial  harm  to  the 
environment. 

(b)  OOTP  upgrading  of  a  facility 
classification  will  be  based  on  a 
consideration  of  all  relevant  factors 
includittg.  but  not  limited  to:  type  and 
quantity  of  oils  handled  in  bulk;  facility 
spill  history;  age  of  facility;  proximity  to 
public  and  commercial  water  supply 
intakes;  proximity  to  navigable  waters 
based  on  the  definition  of  navigable 
waters  in  33  CFR  2.05-25;  and 
proximity  to  areas  of  economic 
importance  or  environmental 
sensitivity. 

1154.1017    naeponae  plan  at^wilsslon 
raquiramants. 

(a)  The  owner  or  operattH^  of  an  MTR 
facility  identified  only  in  §  154.1015(b) 
or  desi^utad  by  the  COTP  as  a 
substantial  harm  fodlity  must  prepare 
and  submit  to  the  cognizant  COTP  a 
response  plan  that  meets  the 
requirements  of  §  §  154.1030, 154.1040, 
and  154.1045, 154.1047,  or  154.1049,88 
appropriate.  This  applies  to: 

(1)  A  mobile  MTR  facility  used  or 
intended  to  be  used  to  transfer  oil  to  or 
fitmi  a  vessel  with  a  capacity  of  250 
barrels  or  more;  and 

(2)  A  fixed  MTR  facility  specifically 
designated  as  a  substantial  harm  &cihty 
by  the  COTP  under  §  154.1016. 

(b)  The  owner  or  operator  of  an  MTR 
facility  identified  in  §  154.1015(c)  w 
designated  by  the  COTP  ea  a  significant 
and  substantial  harm  facility  must 
prepare  and  submit  for  the  review  and 
approval  of  the  cognizant  COTP  a 
response  plan  that  meets  the 
requirements  of  §{  154.30, 154.1035, 
and  154.1045, 154.1047,  or  154.1049,  as 
appropriate.  This  applies  to: 

(1)  A  fixed  MTR  facility  capable  of 
transferring  oil,  in  bulk,  to  or  from  a 
vess^  with  a  capacity  of  250  barrels  or 
more;  and 

(2)  An  MTR  facility  specifically 
designated  as  a  significant  and 
substantial  harm  fadlity  by  the  OOTP 
under  §  154.1016. 

(c)  In  addition  to  the  requirements  in 
paragraphs  (a)  and  (b)  of  this  section, 
the  response  plan  for  a  mobile  MTR 
facility  should  meet  tiie  requirements  of 
§154.1041. 


1154.1020    DeflnWona. 

Except  as  odierwise  defined  fai  tiiis 
section,  the  definition  in  33  CFR 
154.105  apply  to  this  subpart. 

Aaverse  weonter  means  me  weatner 
conditions  that  will  be  considered  wlian 
identifying  response  systems  and 
equipment  in  a  response  plan  for  the 
applicable  operating  environmeot. 
FW:tor8  to  consider  include  sigidfioant 
vrvm  hw^t  as  specified  in  §f  1S4.104S, . 
154.1047,  or  154.1049,  as  approiHiete,    ( 
ice  conditions,  temperatures,  weather- 
related  visibihty,  and  currants  within 
the  COTP  zone  in  which  the  systems  or 
equipment  are  intended  to  ftincti<Hi. 

Average  most  probable  discharge 
means  a  discharge  of  the  lesser  of  50 
barrels  or  1  percent  of  the  volume  of  the 
worst  case  discharge. 

Captain  of  the  Port  (COTPi  Zone 
means  a  zone  specified  in  33  CFR  part 
3  and,  where  applicable,  the  seaward 
extension  of  that  zone  to  the  outer 
boundary  of  the  exclusive  economic 
zone  (EEZ). 

Exclusive  economic  zone  (EEZ)  means 
the  zone  contiguous  to  the  territorial  sea 
of  the  United  States  extending  to  a 
distance  up  to  200  nautical  miles  from 
the  baseline  from  which  the  breadth  of 
the  tenitadal  sea  is  measured. 

Facility  that  could  reasoncd>ly  be 
expected  to  cause  significant  and 
substantial  barm  means  any  MTR 
facility  (including  piping  and  any 
structures  that  are  usad  for  the  transfer 
of  oil  between  a  vessel  and  facility) 
classified  as  a  "significant  and 
substantial  harm"  facility  under 
§  154.1015(c)  including  a  facility 
specifically  designated  by  the  OOTP 
under  §  154.1016(a). 

Facility  that  could  reasonably  be 
expected  to  cause  substantial  harm 
means  any  MTR  facility  classified  aa  a 
"substantial  harm"  facility  under 
§  lS4.1015(b]  including  a  facility 
specifically  designated  by  the  OOTP 
under  §  154.1016(a). 

Great  Lakes  means  Lakes  Superior, 
Michigan,  Huron,  Erie,  and  Ontario, 
their  coimecting  and  tributary  waters, 
the  Saint  Lawrence  River  as  far  as  Saint 
Regis,  and  adjacent  port  areaa. 

Higher  volume  port  area  means  the 
following  ports: 

(1)  Boston,  MA. 

(2)  New  York.  NY. 

(3)  Delaware  Bay  and  River  to 
Philadelphia,  PA. 

(4)  St.  Croix,  VL 

(5)  Pascagoula,  MS. 

(6)  Mississippi  River  bom  Southwest 
Pass,  LA  to  Baton  Rouge,  LA. 

(7)  Louisiana  Offahore  Oil  Port 
(LOaPl,LA. 

(8)  Lake  Oiarles,  LA. 

(9)  Sdrine-Neches  River,  TX. 
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(10)  Galveston  Bay  and  Houston  Ship 
Channel,  TX. 

(11)  Corpus  Christi,  TX. 

(12)  Lo«  Angele8Ax)ng  Beach  Harbor, 
CA. 

(13)  San  Francisco  Bay,  San  Pablo 
Bay,  Carquinez  Strait,  and  Suisun  Bay  to 
Antioch,  CA. 

(14)  Straits  of  Juan  De  Fuca  from  Port 
Angeles,  WA,  to  and  including  Paget 
Sound.  WA. 

(15)  Prince  William  Sound.  AK. 
Inland  area  means  the  area  shoreward 

of  the  boundary  lines  defined  in  46  CFR 
part  7,  except  in  the  Gulf  of  Mexico.  In 
the  Gulf  of  Mexico,  it  means  the  area 
shoreward  of  the  lines  of  demarcation 
(COLREG  Unes)  defined  in  §§80.740 
through  80.850  of  this  chapter.  The 
inland  area  does  not  include  the  Great 
Lakes. 

Marine  transportation-related  facility 
(MTR  facility)  means  any  offshore 
facility  or  segment  of  a  complex 
regulated  under  section  311(j)  of  the 
Fwieral  Water  Pollution  Control  Act 
(FWPCA)  by  two  or  more  Federal 
agencies,  including  piping  and  any 
structiue  used  or  intended  to  be  used  to 
transfer  oil  to  or  from  a  vessel,  subject 
to  regulation  under  this  part  and  any 
deepwater  port  subject  to  regulation 
imder  part  150  of  this  chapter.  For  a 
facility  or  segment  of  a  complex 
regulated  by  two  or  more  Federal 
agencies  under  section  311(j)  of  the 
FWPCA,  the  MTR  portion  of  the 
complex  extends  from  the  facility  oil 
transfer  system's  connection  with  the 
vessel  to  the  first  valve  inside  the 
secondary  containment  surrounding 
tanks  in  tfie  non-transportation-related 
portion  of  the  facility  or.  in  the  absence 
of  secondary  containment,  to  the  valve 
or  manifold  adjacent  to  the  tanks 
comprising  the  non-transportation- 
related  portion  of  the  facility,  imless 
another  location  has  otherwise  been 
agreed  to  by  the  COTP  and  the 
appropriate  Federal  official. 

Maximum  extent  practicable  means 
the  planned  capability  to  respond  to  a 
worst  case  discharge  in  adverse  weather, 
as  contained  in  a  response  plan  that 
meets  the  criteria  in  this  subpart  or  in 
a  specific  plan  approved  by  the 
cognizant  COTP. 

Maximum  most  probable  discharge 
means  a  discharge  of  the  lesser  of  1.200 
barrels  or  10  percent  of  the  volume  of 
a  worst  case  discharge. 

Nearshore  area  means  the  area 
extending  seaward  12  miles  from  the 
boundary  lines  defined  in  46  CFR  part 
7,  except  in  the  Gulf  of  Mexico.  In  the 
Gulf  of  Mexico,  it  means  the  area 
extending  seaward  12  miles  from  the 
line  of  demarcation  (COLREG  lines) 


defined  in  §§  80.740  through  80.850  of 

this  chapter. 

Non-persistent  or  Group  I  oil  means  a 
petroleum-based  oil  that,  at  the  time  of 
shipment,  consists  of  hydrocarbon 
fractions — 

(1)  At  least  50%  of  which  by  volume, 
distill  at  a  temperat\u«  of  340  degrees  C 
(645  degrees  F);  and 

(2)  At  least  95%  of  which  by  volume, 
distill  at  a  temperature  of  370  degrees  C 
(700  degrees  F). 

Non-petroleum  oil  means  oil  of  any 
kind  that  is  not  petroleum-based.  It 
includes,  but  is  not  limited  to,  animal 
and  vegetable  oils. 

Ocean  means  the  offishore  area  and 
nearshore  area  as  defined  in  this 
subpart. 

Offshore  area  means  the  area  beyond 
12  nautical  miles  measiued  frt>m  the 
boundary  lines  defined  in  46  CFR  part 
7  extending  seaward  to  50  nautical 
miles,  except  in  the  Gulf  of  Mexico.  In 
the  Gulf  of  Mexico,  it  is  the  area  beyond 
12  nautical  miles  of  the  line  of 
demarcation  (COLREG  lines)  defined  in 
§§  80.740  through  80.850  of  this  chapter 
extending  seaward  to  50  nautical  miles. 

Oil  means  oil  of  any  kind  or  in  any 
form,  including,  but  not  limited  to, 
petroleum  oil,  fuel  oil,  sludge,  oil 
refuse,  and  oil  mixed  with  wastes  other 
than  diredge  spoil. 

Oil  spill  removal  organization  means 
an  entity  that  provides  response 
resources. 

On-Scene  Coordinator  (OSC)  means 
the  definition  in  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (40  CFR  part  300). 

Operating  area  means  Rivers  and 
Canals,  Inland,  Nearshore,  Great  Lakes, 
or  Offshore  geographic  location{s)  in 
which  a  fecility  is  handling,  storing,  or 
transporting  oil. 

Operating  environment  means  Rivers 
and  Canals.  Inland,  Great  Lakes,  or 
Ocean.  These  terms  are  used  to  define 
the  conditions  in  which  response 
equipment  is  designed  to  function. 

Operating  in  compliance  with  the 
plan  means  operating  in  compliance 
with  the  provisions  of  this  subpart 
including,  ensuring  the  availability  of 
the  response  resources  by  contract  or 
other  approved  means,  and  conducting 
the  necessary  training  and  drills. 

Persistent  oil  means  a  petroleum- 
based  oil  that  does  not  meet  the 
distillation  criteria  for  a  non-persistent 
oil.  For  the  purposes  of  this  subpart, 
persistent  oils  are  further  classified 
based  on  specific  gravity  as  follows: 

(1)  Group  n — specific  gravity  less  than 
.85. 

(2)  Group  in — specific  gravity 
between  .85  and  less  than  .95. 

(3)  Group  IV — specific  gravity  .95  or 
greater. 


(4)  Group  V — specific  gravity  greater 

than  1.0. 

Qualified  individual  and  alternate 
qualified  individual  means  a  person 
located  in  the  United  States  who  meets 
the  requirements  of  §  154.1026. 
Response  activities  means  the 
containment  and  removal  of  oil  from  the 
land,  water,  and  shorelines,  the 
temporary  storage  and  disposal  of 
recovered  oil,  or  the  taking  of  other 
actions  as  necessary  to  minimize  or 
mitigate  damage  to  the  public  health  or 
welfare  or  the  environment. 

Response  resources  means  the 
personnel,  equipment,  supplies,  and 
other  capability  necessary  to  perform 
the  response  activities  identified  in  a 
response  plan. 

Rivers  and  canals  means  a  body  of 
water  confined  within  the  inland  area, 
including  the  Intracoastal  Waterways 
and  other  waterways  artificially  created 
for  navigation,  that  has  a  project  depth 
of  12  feet  or  less. 

Spill  management  team  means  the 
{>ersonnel  identified  to  staff  the 
organizational  structure  identified  in  a 
response  plan  to  manage  response  plan 
implementation. 

Substantial  threat  of  a  discharge 
means  any  incident  or  condition 
involving  a  faciUty  that  may  create  a 
risk  of  discharge  of  oil.  Such  incidents 
include,  but  are  not  limited  to  storage 
tank  or  piping  failures,  above  ground  or 
underground  leaks,  fires,  explosions, 
flooding,  spills  contained  within  the 
facility,  or  other  similar  occurrences. 
Worst  case  discharge  means  in  the 
case  of  an  onshore  facility  and 
deepwater  port,  the  largest  foreseeable 
discharge  in  adverse  weather  conditions 
meeting  the  requirements  of  §  154.1029. 

1 1 54.1025    Operating  reetrlctlont  and 
interim  operating  autt>orization. 

(a)  The  owner  or  operator  of  each 
MTR  facility  to  which  this  subpart 
applies  shall  submit  a  response  plan 
meeting  the  requirements  listed  in 

§  154.1030.  After  February  18, 1993,  a 
facility  may  not  handle,  store,  or 
transport  oil  unless  a  response  plan  has 
been  submitted  to  the  COTP. 

(b)  After  August  18, 1993,  no  facility 
subject  to  this  subpart  may  handle, 
store,  or  transport  oil  unless  it  is ' 
operating  in  full  compliance  with  a 
submitted  response  plan.  After  August 
18. 1993,  no  facility  categorized  under 
paragraph  154.1015(c)  as  a  significant 
and  substantial  harm  faciUty  may 
handle,  store,  or  transport  oil  xmless  the 
submitted  response  plan  has  been 
approved  by  the  COTP.  After  August  18, 
1993,  an  owner  or  operator  of  each  new 
facility  to  which  this  subpart  applies 
must  submit  a  response  plan  meeting 


FwfawJ  Vbag^Mtar  I  Vol.  58,  No.  23  /  Friday.  February  5,  1993  /  Rules  and  Ra^iktians  7335 


the  requirements  listKl  in  S  154.1017 
not  less  than  60  days  prior  to  handling, 
storing,  or  transporting  oil.  Where 
appljcxble,  the  response  plan  shall  be 
.<nibmitted  along  with  the  letter  of  intent 
required  under  §  154.110. 

\c]  Notwitbstandbtg  the  requirements 
of  paragraph  (b)  of  this  section,  a  facility 
categorized  under  paragraph 
154.1015(c)  as  a  significant  and 
substantial  harm  f»dlity  may  continne 
to  handle,  store,  or  truiRXjrt  oil  far  2 
years  after  the  date  of  suomiasion  of  a 
response  plan,  pending  approval  of  that 
plan.  To  continue  to  handle,  store,  or 
transport  oil  without  a  plan  approved  by 
the  COTF,  the  facility  owner  or  operator 
shall  certify  in  writiiig  to  the  CXyTP  that 
the  owner  or  operator  has  ensiired,  by 
contract  or  other  approved  means  9S 
described  in  §  154.1028(aKl  through  4), 
the  availability  of  the  necessary  private 
personnel  and  equipment  to  respond,  to 
the  maximum  extent  practicable  to  a 
worst  case  discharge  or  substantial 
threat  of  such  a  discharge  from  the 
facility.  Provided  that  the  cognizant 
CXDTP  is  satisfied  with  the  certificatian 
of  response  resources  provided  by  the 
owneror  operator  of  the  facility,  tfw 
CXDTP  shall  provide  written 
authorization  for  the  fecihty  to  handle, 
store,  or  transport  oil  while  the 
submitted  response  plan  is  being 
reviewed.  P«Kiing  approval  of  the 
submitted  response  plan,  defidencies 
noted  by  the  CXDTP  must  be  corrected  in 
accordance  with  S  154.1070. 

(d)  After  August  18. 1993.  a  facility 
may  not  continue  to  handle,  store,  or 
transport  oil  if — 

(1)  The  COTF  determines  that  the 
response  resources  identified  in  the 
facility's  certification  statement  or 
referenced  response  plan  do  not 
substantially  meet  the  requirements  of 
this  subpart; 

(2)  The  contracts  or  agreements  cited 
in  the  facility's  certification  statement  or 
referenced  response  plans  are  no  longer 
valid; 

(3)  The  facility  is  not  operating  in 
compliance  with  the  submitted  plan; 

(4 J  The  response  plan  has  not  oeen 
resubmitted  or  approved  within  the  last 
5  years;  or 

(5)  The  period  of  the  authorization 
under  paragraph  (c)  of  this  section  has 
expired. 

$154.1026    OuallfM  Individual  and 
altemat*  quaiifiMt  IndtvidiMl. 

(a)  The  response  plan  must  identify  a 
qualified  individual  and  at  least  one 
alternate  that  meet  the  requirements  of 
this  section. 

(b)  The  qualified  individual  and 
alternate  must: 

(D.Speak  fluent  English; 


(2)  fie  avail^ie  on  a  24-hoiir  ban* 
and  be  able  to  arrive  at  the  facility  in  a 
wtasonafaie  tima; 

(3)  Be  familiar  with  the 
implementation  of  the  facility  response 
plan;  and 

(4)  Be  trained  in  the  respoiBibihties  of 
the  qualified  individual  under  the 
response  plan. 

(c)  The  owner  or  operat<»'  shall 
provide  each  qualified  individual  and 
ahemate  qualified  individual  identified 
in  the  plan  with  a  document  designating 
them  as  a  qualified  individual  and 
spedMng  their  full  authority  to: 

(1)  Axitivate  and  engage  in  contracting 
with  oil  spill  ramovaforsanizationCs); 

(2)  Act  as  a  liaison  wim  the 
predesignated  Federal  Qo-Scene 
Coordinator  (OSQ:  and 

(3)  C%ligate  funds  required  to  carry 
out  response  activities. 

(d)  Tne  owner  or  operator  of  a  fadli^ 
may  designate  an  organization  to  fulfill 
the  role  of  the  qualified  individual  and 
the  alternate  qualified  individual.  Tlie 
organization  must  then  identify  a 
qualified  individual  and  at  least  one 
alternate  qualified  individual  who  meet 
the  requirements  of  this  section.  The 
facility  owner  or  operator  is  rsqoirad  to 
list  in  the  response  plan  the 
organtcation,  the  person  idmtified  as 
the  qualified  individual,  and  the  person 
or  pwson(s)  identified  as  the  alternate 
qualified  individual(s). 

(e)  The  qualified  individual  is  not 
reqKmsible  for — 

(1)  The  adequacy  of  response  plans 
prepared  by  the  owner  or  operatcB';  or 

(2)  Contracting  or  obligating  hmds  for 
respoue  resources  beyond  the  auth<uity 
contained  in  their  designation  from  the 
owner  or  operator  of  the  facili^. 

({)  The  liability  of  a  qualified 
individual  is  considered  to  be  in 
accordance  with  the  provisions  of  33 
use  1321(c)(4). 

§1S4.TvIB  Melnods  OT  snmrlnQ  the 
avHabllHy  of  reapowss  fseouroee  by 
contract  or  other  approved  means. 

(a)  When  required  in  this  subpart,  the 
availability  of  response  resources  must 
be  ensured  by  the  following  methods: 

(1)  A  written  contractural  agreement 
with  an  oil  spill  removal  organization. 
The  agreement  must  identify  and  ensure 
the  availability  of  specified  personnel 
and  equipment  required  imder  this 
subpart  within  stipulated  response 
times  in  the  specified  geographic  areas; 

(2)  Certification  by  the  wdlity  ovraer 
or  operator  that  spedfied  personnel  and 
equipment  required  under  this  subpart 
are  owned,  operated,  or  under  the  direct 
control  of  the  fadlity  owner  or  operator, 
and  are  available  within  stipulated 
response  times  in  the  specified 
geographic  areas; 


(3)  Active  membsrahip  in  a  locai  or 
regional  oil  spill  removal  oi^ganizatian 
that  has  identified  specified  parsonael 
and  equipment  required  uodar  ^s 
subpart  diat  are  available  to  raspood  to 
a  discharge  within  stipulated  raspiwisa 
times  in  the  spedfied  geographic  areas; 

(4)  A  document  v^ch — 
(i)  Identifies  the  personnel, 

equipment,  and  services  capable  of 
being  provided  by  the  oil  spill  removal 
organization  within  stipulated  response 
times  in  the  specified  geographic  areas; 

(ii)  Sets  out  tiw  parties' 
admowledgment  mat  the  oil  spill 
removal  oi;ganization  intends  to  commit 
the  resources  in  the  ewnt  of  a  response; 

(iii)  Permits  the  Coast  Omrd  to  verify 
the  availability  of  the  identified 
response  resources  through  tests, 
inspections,  and  drills;  and 

(iv)  Is  referenced  in  the  response  plan; 
or 

(v)  The  identification  of  an  oil  spill 
removal  organization  widi  ^[Mcified 
equipment  and  personnel  availriile 
within  stipulated  response  times  in 
spedfied  geographic  areas.  The 
organization  must  provide  written 
consent  to  being  identified  in  the  plan. 

(b)  The  contracts  and  dociunents 
required  in  paragraph  (a)  of  this  section 
must  be  retained  at  the  facility  and  nmst 
be  produced  for  review  upon  request  by 
theCOTP. 


1154.1029    Worateai 

(a)  The  response  plan  most  use  the 
appropriate  criteria  in  this  section  to 
develop  the  worst  case  discharge. 

(b)  For  the  MTR  segmant  of  a  fadUty. 
not  less  than — 

(1)  Where  applicable,  the  loss  of  the 
entire  capadty  of  all  in-line  and 
breakoat  tank(s)  needed  for  ttia 
continxuMis  operation  of  the  pipelines 
used  for  the  purposes  of  handling  or 
transporting  oil,  in  bulk,  to  or  from  a 
vessel  regardless  of  the  presence  of 
secondary  containment;  phis 

(2)  The  discharge  from  all  piping 
carrying  oil  between  the  marine  transfer 
manifold  and  the  non-transportation- 
related  portion  of  the  fadlity.  The 
discharge  from  each  pipe  is  calculated 
as  follows:  The  maximum  time  to 
discover  the  release  from  the  pipe  in 
hours,  plus  the  maximum  time  to  shut 
down  flow  from  the  pipe  in  hours 
(based  on  historic  discharge  data  or  the 
best  estimate  in  the  absence  of  historic 
discharge  data  for  the  fadlity) 
multiplied  by  the  maximum  flow  rate 
expressed  in  barrels  per  hour  (based  on 
the  maximum  relief  valve  setting  or 
maximum  system  pressure  when  relief 
valves  are  not  provided)  plus  the  total 
line  drainage  volume  expressed  in 
barrels  for  the  pipe  between  the  marine 
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manifold  and  the  non-transportation- 
related  portion  of  the  facili^;  and 

(c)  For  a  mobile  fedlity  it  means  the 
loss  of  the  entire  contents  of  the 
container  in  which  the  oil  is  stored  or 
transported. 

S1S4.1030    General  reeponee  pien 


(a)  The  plan  must  be  written  in 
Enslish. 

(d)  a  response  plan  must  be  divided 
into  the  sections  listed  in  this  paragraph 
(b)  and  formatted  in  the  order  specifieid 
herein  unless  noted  otherwise.  It  must 
also  have  some  easily  foimd  marker 
identifying  each  section  listed  below. 
The  following  are  the  sections  and 
subsections  of  a  facility  response  plan: 

(1)  Introduction  and  plan  contents. 

(2)  Emergency  response  action  plan: 
(i)  Notification  procedures. 

(ii)  Facility's  spill  mitigation 
prooadures. 
(iii)  Facility's  response  activities, 
(iv)  Sensitive  areas, 
(v)  Disposal  plan. 

(3)  Haurd  evaluation.  [Reserved.] 

(4)  Spill  scenarios.  (Reserved.) 

(5)  Training  and  drills: 
(i)  Training  procedures, 
(ii)  Drill  procedures. 

(6)  Plan  review  and  update 
procedures. 

(7)  Appendices: 

(i)  Faality-specific  information. 

(ii)  List  of  contacts. 

(iii)  Equipment  lists  and  records. 

(iv)  Commimications  plan. 

(v)  Site-speciiic  safety  and  health 
plan. 

(vi)  List  of  acronyms  and  definitions. 

(vii)  A  geographic-specific  appendix 
for  each  zone  in  which  a  mobile  facility 
operates. 

(c)  The  required  contents  for  each 
section  and  subsection  of  the  plan  are 
contained  in  §§  154.1035. 154.1040.  and 
154.1041,  as  appropriate. 

(d)  The  sections  and  subsections  of 
response  plans  submitted  to  the  CXTTP 


must  contain  at  a  minimum  all  the 
information  required  in  §§  154.1035. 
154.1040,  and  154.1041,  as  appropriate. 
It  may  contain  other  appropriate 
sections,  subsections,  or  information 
that  are  required  by  other  Federal,  State, 
and  local  agencies. 

(e)  For  initial  and  subsequent 
submission,  a  plan  that  does  not  follow 
the  format  specified  in  paragraph  (b)  of 
this  section  must  be  supplemented  with 
a  cross-reference  section  to  identify  the 
location  of  the  applicable  sections 
reqmred  by  this  subpart. 

If)  The  information  contained  in  a 
response  plan  must  be  consistent  with 
the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP)  (40  CFR  part  300)  and  the  Area 
Contingency  Plan(s)  (ACP)  covering  the 
area  in  which  the  facility  operates  and 
that  are  in  effect  at  the  time  of 
submission  of  the  response  plan.  If  the 
NCP  or  ACP  has  been  revised  within  6 
months  prior  to  the  date  of  submission, 
the  response  plan  may  be  based  on  the 
prior  NCP  or  AGP. 

1154.1035    Specific  requirements  for 
taciiitiM  that  could  n—oniMi  be  •xpacted 
to  cauee  significant  and  substantial  harm  to 
the  snvironment 

(a)  Introduction  and  plan  content. 
This  section  of  the  plan  must  include 
bcility  and  plan  information  as  follows: 

(1)  The  facility's  name,  street  address, 
dty,  county,  state,  ZIP  code,  facility 
telephone  number,  and  telefacsimile 
number,  if  so  equipped.  Include  mailing 
address  if  different  from  street  address. 

(2)  The  facility's  location  described  in 
a  manner  that  could  aid  both  a  reviewer 
and  a  responder  in  locating  the  specific 
facility  covered  by  the  plan,  such  as, 
river  mile  or  location  from  a  known 
landmark  that  would  appear  on  a  map 
or  chart. 

(3)  The  name,  address,  and 
procedures  for  contacting  the  facility's 
owner  or  operator  on  a  24-hour  basis. 


(4)  A  table  of  contents. 

(5)  During  the  period  that  the 
submitted  plan  does  not  have  to 
conform  to  the  format  contained  in  this 
subpart,  a  cross  index,  if  appropriate. 

(6)  A  record  of  change(s)  to  record 
information  on  plan  updates. 

(b)  Emergency  Response  Action  Plan. 
This  section  of  the  plan  must  be 
organized  in  the  subsections  described 
in  this  paragraph  (b): 

(1)  Notification  procedures. 

(i)  This  subsection  must  contain  a 
prioritized  list  identifying  the  person(s), 
including  name,  telephone  number,  and 
their  role  in  the  plan,  to  be  notified  of 
a  discharge  or  substanticd  threat  of  a 
discharge  of  oil.  The  telephone  number 
need  not  be  provided  if  it  is  listed 
separately  in  the  list  of  contacts 
required  in  the  plan.  This  Notification 
Procedures  listing  must  include — 

(A)  Facility  response  personnel,  the 
spill  management  team,  oil  spill 
removal  organizations,  and  the  qualified 
individual(s)  and  the  designated 
altemate(s);  and 

(B)  Federal,  State,  or  local  agencies,  as 
required. 

(ii)  This  subsection  must  include  a 
form,  such  as  that  depicted  in  Figure  1, 
which  contains  information  to  be 
provided  in  the  initial  and  follow-up 
notifications  to  Federal,  State,  and  local 
agencies.  The  form  shall  include 
notification  of  the  National  Respjonse 
Center  as  required  in  part  153  of  this 
chapter.  Copies  of  the  form  also  must  be 
placed  at  the  location(s)  from  which 
notification  may  be  made.  The  initial 
notification  form  must  include  space  for 
the  information  contained  in  Figure  1. 
The  form  must  contain  a  prominent 
statement  that  initial  notification  must 
not  be  delayed  pending  collection  of  all 
information. 

MLUNO  COOe  W10-14-H 
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FIGURE  1 
INFORMATION  ON  DISCHARGE  * 
Involved  Parties 


(A)  Reporting  Party 


Name 
Phones  ( 

Company 
Position 
Address 
Address 


City 

Statei 

Zip 


) 


Were  Materials  Discharged  (Y/N)? 
Calling  for  Responsible  Party  (Y/N)? 


KB)  Suspected  Responsible  Party 
(Name 

I  Phones  (    )    - 

Company 

Organization  Type: 
Private  citizen 
Private  enterprise 
Public  utility 
Local  government 
State  government 
Federal  government 

City 

State 

Zip 

I 


Source  and/or  Cause  of  Incident 


Incident  Description 


Date 
Cause! 


Time 


Incident  Address/Location 


Nearest  City 


Distance  from  City 

Storage  Tank  Container  Type-  Above  ground  (Y/N) 

Unknown 
Tank  Capacity  Facility  Capacity 

Latitude  Degrees 
Longitude  Degrees 

Mile  Post  or  River  Mile , 

Materials 


Below  ground  (Y/N) 


Discharged  I  Unit  of 
Quantity   {Measure 


Discharged  Material 


Quantity 
in  Water 


Response  Action 


Actions  Taken  to  Correct  or  Mitigate  Incident 


Impact 


Number  of  Injuries 

Were  there  Evacuations  (Y/N/U)? 

Was  there  any  Damage  (Y/N/U)? 


Number  of  Fatalities 
Number  Evacuated 
Damage  in  Dollars 


Additional  Informatioji 


Any  information  about  the  Incident  not  recorded  elsewhere  in  the  report 


Caller  yptifications 


usee 


EPA 


STATE 


OTHER 


*  IT  IS  NOT  NECESSARY  TO  WAIT  FOR  ALL  INFORMATION  BEFORE  CALLING  NRC. 

NATIONAL  RESPONSE  CENTER  -  1-800-424-8802 
aaiMO  oooe  4«ie-i«-c 


7358 


Federil  Ragictar  /  Vol.  58,  No.  23  /  Friday.  February  5.  1993  /  Rules  and  Regulationa 


(2)  Facility's  spill  mitigation 
procedures. 

(i)  This  subsection  must  describe  the 
volume(s)  of  persistent  and  non- 
persistent  oil  groups  that  would  be 
involved  in  the — 

(A)  Average  most  probable  discharge 
from  the  MTR  facility; 

(B)  Maximum  most  probable 
discharge  from  the  MTR  facility; 

(C)  Worst  case  discharge  from  the 
MTR  facility;  and 

(D)  Where  applicable,  the  worst  case 
discharge  from  the  non-transportation- 
related  facility.  This  must  be  the  same 
volume  provided  in  the  response  plan 
for  the  non-transportation-related 

facility. 

(ii)  This  subsection  must  contain 
prioritized  procedures  for  facility 
personnel  to  mitigate  or  prevent  any 
discharge  or  substantial  threat  of  a 
discharge  of  oil  resulting  from 
operational  activities  associated  with 
internal  or  external  facility  transfers 
including  specific  procedures  to  shut 
down  affected  operations.  Facility 
personnel  responsible  for  performing 
specified  procedures  to  mitigate  or 
prevent  any  discharge  or  potential 
discharge  shall  be  identified  by  job  title. 
A  copy  of  these  procedures  shall  be 
maintained  at  the  facility  operations 
center.  These  procedures  must  address 
actions  to  be  taken  by  facility  personnel 
in  the  event  of  a  discharge,  potential 
discharge,  or  emergency  involving  the 
following  equipment  and  scenarios: 

(A)  Failure  of  manifold,  mechanical 
loading  arm,  other  transfer  equipment, 
or  hoses,  as  appropriate; 

(B)  Tank  overfill; 

(C)  Tank  failure; 
P)  Piping  rupture; 

(E)  Piping  leak,  both  under  pressure 
and  not  imder  pressure,  if  applicable; 

(F)  Explosion  or  fire;  and 

(G)  Equipment  failure  (e.g.  pumping 
system  failure,  relief  valve  failure,  or 
other  general  equipment  relevant  to 
operational  activities  associated  with 
internal  or  external  facility  transfers.) 

(iii)  This  subsection  must  contain  a 
listing  of  equipment  and  the 
responsibilities  of  facility  personnel  to 
mitigate  an  average  most  probable 
discharge. 

(3)  Facility's  response  activities. 

(i)  "This  suDsection  must  contain  a 
description  of  the  facility  personnel's 
responsibilities  to  initiate  a  response 
and  supervise  response  resources 
pending  the  arrival  of  the  qualified 
individual. 

(ii)  This  subsection  must  contain  a 
description  of  the  responsibilities  and 
authority  of  the  qualified  individual  and 
alternate  as  required  in  §  154.1026. 

(iii)  This  subsection  must  describe  the 
facility  or  corporate  organizational 


structure  that  will  be  used  to  manage 
the  response  actions,  including — 

(A)  Command  and  control; 

(B)  Pubbc  information; 

(C)  Safety; 

(D)  Liaison  with  government  agwicies; 

(E)  Spill  Operations; 

(F)  Planning; 

(G)  Logistics  support;  and 
(H)  Finance. 

(iv)  This  subsection  must  identify  the 
oil  spill  removal  organization(s)  and  the 
spill  management  team  available,  by 
contract  or  other  approved  means  as 
described  in  §  154.1028(a){l-4).  The  oil 
spill  removal  organization  and  the  spill 
management  team  must — 

(A)  Be  capable  of  responding  to  the 
following  spill  scenarios: 

(1)  Average  most  probable  discharge; 

(2)  Maximum  most  probable 
discbarge;  and 

(J)  Worst  case  discharge  to  the 
maximum  extent  practicable;  and 

(B)  Be  capable  of  providing  the 
following  response  resources: 

[1)  Equipment  and  supplies  to  meet 
the  requirements  of  §§  154.1045, 
154.1047,  or  154.1049,  as  appropriate: 
and 

(2)  Trained  personnel  necessary  to 
continue  operation  of  the  equipment 
and  staff  of  the  oil  spill  removal 
organization  and  spill  management  team 
for  the  first  7  days  of  the  response. 

(v)  For  mobile  facilities  that  operate  in 
more  than  one  COTP  zone,  the  plan 
must  identify  the  oil  spill  removal 
organization  and  the  spill  management 
team  in  the  applicable  geographic- 
specific  appendix.  The  oil  spill  removal 
organization(s)  and  the  spill 
management  team  discussed  in 
paragraph  (b){3)(iv)(A)  of  this  section 
must  be  included  for  each  COTP  zone 
in  which  the  facility  will  handle,  store, 
or  transport  oil  in  bulk. 

(4)  Sensitive  areas. 

(i)  This  section  of  the  response  plan 
must  identify  areas  of  economic 
importance  and  environmental 
sensitivity  as  identified  in  the  ACP 
which  are  potentially  impacted  by  a 
worst  case  discharge.  Appendix  D  of 
this  subpart  is  provided  as  guidahce  for 
identifying  economically  important  and 
environmentally  sensitive  areas.  This 
guidance  shall  be  used  until  the  ACP 
required  under  section  311(j)(4)  of  the 
FWPCA  identifying  areas  of  economic 
importance  and  environmental 
sensitivity  has  been  promulgated. 
Additions  or  deletions  in  the  areas  of 
economic  importance  and 
environmental  sensitivity  contained  in 
the  ACP,  when  available,  shall  be 
included  in  the  annual  update  of  the 
response  plan. 


(ii)  For  a  worst  case  discharge  from 
the  facility,  this  section  of  the  response 
plan  must — 

(A)  List  all  areas  of  economic 
importance  and  environmental 
sensitivity  identified  in  the  ACP  which 
are  potentially  impacted  by  a  discharge 
of  persistent  oils,  nonpersistent  oils,  or 
non-petroleum  oils. 

(BJ  Describe  all  the  response  actions 
that  the  facility  anticipates  taking  to 
protect  these  economically  important 
and  environmentally  sensitive  areas. 

(C)  Contain  a  map  or  chart  showing 
the  location  of  those  areas  of  economic 
importance  and  environmental 
sensitivity  which  are  potentially 
impacted.  The  map  or  chart  shall  also 
depict  each  response  action  that  the 
facility  anticipates  taking  to  protect 
these  areas.  A  legend  of  activities  must 
be  included  on  the  map  page. 

(iii)  For  a  worst  case  discnaiga.  this 
section  of  the  response  plan  must 
identify  appropriate  equipment  and 
required  personnel  to  protect  areas  of 
environmental  sensitivity  and  economic 
importance  as  follows: 

(A)  Identify  the  appropriate 
equipment  and  required  persoimel  to 
protect  all  areas  of  economic  importance 
and  environmental  sensitivity  in  the 
ACP  for  the  distance  the  persistent  oils, 
non-persistent  oils,  or  non-petroleum 
oils  are  likely  to  travel  in  the  noted 
geographic  area(s)  and  niunber  of  days 
listed  in  Table  2  of  appendix  C  of  this 
part. 

(B)  Identify  the  appropriate 
equipment  and  required  personnel 
available,  by  contract  or  other  approved 
means  as  described  in.  §  154.1028,  to 
protect  areas  of  environmental 
sensitivity  and  economic  importance  as 
follows: 

(1)  For  persistent  oils  and  non- 
petroleum  oils  discharged  into  non-tidal 
waters,  the  distance  from  the  facility 
reached  in  48  hours  at  maximum 
current. 

(2)  For  persistant  and  non-petroleimj 
oils  discharged  into  tidal  waters.  15 
miles  from  the  facility  down  current 
during  ebb  tide  and  to  the  point  of 
maximum  tidal  influence  or  15  miles, 
whichever  is  less,  during  flood  tide. 

(3)  For  non-persistent  oils  discharged 
into  non-tidal  waters,  the  distance  from 
the  facility  reached  in  24  hours  at 
maximum  current. 

(4)  For  non-pereistent  oils  discharged 
into  tidal  waters.  5  miles  from  the 
facility  down  current  during  ebb  tide 
and  to  the  point  of  maximum  tidal 
influence  or  5  miles,  whichever  is  less, 
during  flood  tide. 

(5)  For  persistent  oils,  non-persistent 
oils,  or  non-petroleum  oils  a  spill 
trajectory  or  model  may  be  substituted 
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for  the  distances  listed  in  non-tidal  and 
tidal  waters. 

(6)  Based  on  historical  information  or 
a  spill  trajectory  or  model,  the  COTP 
may  require  that  additional  areas  of 
economic  importance  or  environmental 
sensitivity  also  be  protected. 

(5)  Disposal  plan.  This  subsection 
must  describe  any  actions  to  be  taken  or 
procedures  to  be  used  to  ensure  that  all 
recovered  oil  and  oil  contaminated 
debris  produced  as  a  result  of  any 
discharge  are  disposed  according  to 
Federal,  State,  or  local  reouirements. 

(c)  Hazard  Evaluation.  [Reserved.] 

(d)  Discussion  of  Spill  Scenarios. 
[Reserved.] 

(e)  Training  and  Drills.  This  section  of 
the  response  plan  must  be  divided  into 
the  following  two  subsections: 

(1)  Training  procedures.  This 
subsection  must  describe  the  training 
procedures  and  programs  of  the  facility 
owner  or  operator  to  meet  the 
reouirements  in  §  154.1050. 

(2)  Drill  procedures.  This  subsection 
must  describe  the  drill  program  to  be 
carried  out  by  the  facility  owner  or 
operator  to  meet  the  requirements  in 
§154.1055. 

(f)  Plan  review  and  update 
procedures.  This  section  of  the  response 
plan  must  address  the  procedures  to  be 
followed  by  the  facility  owner  or 
operator  to  meet  the  requirements  of 

§  154.1065  and  the  procedures  to  be 
followed  for  any  post-discharge  review 
of  the  plan  to  evaluate  and  validate  its 
effectiveness. 

(g)  Appendices.  This  section  of  the 
response  plan  must  include  the 
appendices  described  in  this  paragraph 

(g). 
(1)  Facility-specific  information.  This 

appendix  must  contain  a  description  of 

the  fadhty's  principal  characteristics. 

(i)  There  must  be  a  physical 
description  of  the  facility  including  a 
plan  of  the  facility  showing  the  mooring 
areas,  transfer  locations,  control 
stations,  locations  of  safety  equipment, 
and  the  location  and  capacities  of  all 
piping  and  storage  tanks. 

(ii)  The  appendix  must  identify  the 
sizes,  types,  and  number  of  vessels  that 
the  facility  can  transfer  oil  to  or  from 
simultaneously. 

(iii)  The  appendix  must  identify  the 
first  valve(s)  on  fadUty  piping 
separating  the  transportation-related 
portion  of  the  fadlity  from  the  non- 
transportation-related  portion  of  the 
fadlity,  if  any.  For  piping  leading  to  a 
manifold  located  on  a  dock  serving  tank 
vessels,  this  valve  is  the  first  valve 
inside  the  secondary  containment 
reouired  by  40  CFR  part  112. 

(iv)  The  appendix  must  contain 
information  on  the  oil(s)  and  hazardous 


material  handled,  stored,  or  transported 
at  the  facility  in  bulk.  A  material  safety 
data  sheet  meeting  the  requirements  of 
29  CFR  1910.1200,  33  CFR  154.310(a)(5) 
or  an  equivalent  will  meet  this 
requirement.  This  information  can  be 
maintained  separately  providing  it  is 
readily  available  and  the  appendix 
identifies  its  location.  This  information 
must  include — 

(A)  The  generic  of  chemical  name; 

(B)  A  description  of  the  appearance 
and  odor; 

(C)  The  physical  and  chemical 
charaderistics; 

(D)  The  hazards  involved  in  handling 
the  oil(s)  and  hazardous  materials.  This 
shall  include  hazards  likely  to  be 
encountered  if  the  oiUs]  and  hazardous 
materials  come  in  contad  as  a  result  of 
a  discharge;  and 

(E)  A  list  of  firefighting  procedures 
and  extinguishing  agents  effective  with 
fires  involving  the  oil(s)  and  hazardous 
materials. 

(v)  The  appendix  may  contain  any 
other  information  which  the  fadUty 
owner  or  operator  determines  to  be 
pertinent  to  an  oil  spill  response. 

(2)  List  of  contacts.  This  appendix 
must  include  information  on  24-hour 
contad  of  key  individuals  and 
organizations.  If  more  appropriate,  this 
information  may  be  spedfied  in  a 
geographic-spedfic  appendix.  The  list 
must  include^ 

(i)  The  primary  and  alternate  quaUfied 
individual(s)  for  the  fadlity; 

(ii)  The  contad(s)  identified  under 
paragraph  (b)(3)(iv)  of  this  section  for 
activation  of  the  response  resources;  and 

(iii)  Appropriate  Federal,  State,  and 
local  offidals. 

(3)  Equipment  list  and  records.  This 
appendix  must  include  the  information 
spedfied  in  this  paragraph  (g)(3). 

(i)  The  appendix  must  contain  a  list 
of  equipment  and  fadUty  personnel 
required  to  respond  to  an  average  most 
probable  discharge,  as  defined  in 
§  154.1020.  The  appendix  must  also  list 
the  location  of  the  equipment. 

(ii)  The  ap{>endix  must  contain  a 
detailed  Usting  of  all  the  major 
equipment  identified  in  the  plan  as 
belonging  to  an  oil  spill  removal 
organization(s)  that  is  available,  by 
centred  or  other  approved  means  as 
described  in  §  154.1028(a)  (1  through  4), 
to  respond  to  a  wor^t  case  discharge,  as 
defined  in  §  154.1020.  The  detailed 
listing  of  all  major  equipment  may  be 
located  in  a  separate  docimient 
referenced  by  the  plan.  Either  the 
appendix  or  the  separate  document 
referenced  in  the  plan  must  provide  the 
location  of  the  major  response 
equipment. 


(iii)  It  is  not  necessary  to  list  response 
equipment  from  oil  spill  removal 
organization(s)  when  the  organization 
has  been  classified  by  tbe  Coast  Guard 
and  their  capadty  his  been  determined 
to  equal  or  exceed  the  response 
capability  needed  by  the  fadUty.  For  oil 
spill  removal  organization(s)  classified 
by  the  Coast  Guard,  the  classification 
must  be  noted  in  this  section  of  the 
response  plan.  When  it  is  necessary  for 
the  appendix  to  contain  a  listing  of 
response  equipment,  it  shall  include  all 
of  the  following  items  that  are  identified 
in  the  response  plan:  skimmers;  booms; 
dispersant  application,  in-situ  burning, 
bioremediation  equipment  and  supplies, 
and  other  equipment  used  to  apply 
other  chemical  agents  on  the  NCP 
Produd  Schedule  (if  applicable); 
communications,  firefighting,  and  beach 
cleaning  equipment;  boats  and  motors; 
disposal  and  storage  equipment;  and 
heavy  equipment.  The  list  must  indude 
for  each  piece  of  equipment — 

(A)  The  type,  m^e,  model,  and  year 
of  manufacture  listed  on  the  nameplate 
of  the  equipment; 

(B)  For  oil  recovery  devices,  the 
effective  daily  recovery  rate,  as 
determined  using  section  6  of  Appendix 
C  of  this  part; 

(C)  For  containment  boom,  the  overall 
boom  height  (draft  and  freeboard)  and 
type  of  end  connedors; 

(D)  The  spill  scenario  in  which  the 
equipment  will  be  used  or  for  which  it 
is  contraded; 

(E)  The  total  daily  capadty  for  storage 
and  disposal  of  recovered  oil; 

(F)  For  conynunication  equipment, 
the  type  and  amount  of  equipment 
intended  for  use  during  response 
activities.  Where  applicable,  the 
primary  and  secondary  radio 
frequencies  must  be  specified. 

(C)  Location  of  the  equipment;  and 
(H)  The  date  of  the  last  mspedion  by 
the  oil  spill  removal  organization(s). 

(4)  Communications  plan.  This 
appendix  must  describe  the  primary  and 
alternate  method  of  communication 
during  discharges,  including 
communications  at  the  fadlity  and  at 
remote  locations  within  the  areas 
covered  by  the  response  plan.  The 
appendix  may  refer  to  additional 
communications  packages  provided  by 
the  oil  spill  removal  organization.  This 
may  reference  another  existing  plan  or 
document. 

(5)  Site-specific  safety  and  health 
plan.  This  appendix  must  describe  the 
safety  and  health  plan  to  be 
implemented  for  any  response 
location(s).  It  must  provide  as  much 
detailed  information  as  is  practicable  in 
advance  of  an  actual  discharge.  This 
appendix  may  reference  another 
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existing  plan  required  under  29  CFR 
1910.120. 

(6)  Ust  t^  acronyms  and  definitions. 
This  appendix  must  list  all  acronjrais 
used  in  the  respcmse  plan  including  any 
terms  or  acronyms  used  by  Federal, 
State,  or  local  govenunents  and  any 
operational  terms  commonly  used  at  the 
facility.  This  appendix  must  include  all 
de^itions  that  are  critical  to 
imderstanding  the  response  plan. 

I1S4.1040    Spedfle  requireoMnts  for 
tacMMea  M«t  could  r— onaWy  be  aapeOad 
to  eeue*  subetantM  harm  to  the 
Ml  vk  onmenti 

(a)  A  facility  that,  under  §  154.1015. 
could  reasonably  be  expected  to  cause 
substantial  harm  to  the  environment 
shall  submit  a  response  plan  that  meets 
the  requirements  of  §  154.1035,  except 
as  modified  by  this  section. 

(b)  The  facility's  response  activities 
section  of  the  response  plan  need  not 
list  the  facility  or  corporate 
organizational  structure  that  will  be 
used  to  manage  the  response,  as 
required  by  §  154.1035(b)(3)(iii). 

(c)  The  owner  or  operator  of  a  facility 
must  ensvire  the  avaiiabihty  of  response 
resources  reqmred  to  be  identified  in 

§  154.1035(b)(3)(iv)  by  contract  or  other 
approved  means  described  in 
§154.1028. 

(d)  A  facility  owner  or  operator  must 
have  at  least  200  feet  of  contninmant 
boom  immediately  available  to  respond 
to  the  average  most  probable  discharge 
in  heu  of  the  quantity  of  containment 
boom  specified  in  §  154.1045(c)(ll. 
Based  on  site-specific  or  facility-specific 
information,  the  COTP  ma*^  specify  that 
additional  quantities  of  containmmt 
boom  are  immediately  available.  In 
addition,  there  must  be  adequate 
sorbent  material  for  initial  response  to 
an  average  most  probable  discharge.  If 
the  facibty  is  a  fixed  facility,  the 
containment  boom  and  sorbent  material 
must  be  located  at  the  facility.  If  the 
facility  is  a  mobile  facility,  the 
containment  boom  and  sorl>ent  must  be 
available  locally  and  be  at  the  site  of  the 
discharge  within  1  hour  of  its  discovery. 

1154.1041    Specific  fMponM  bifonrtition 
to  be  nwlntained  on  mobNe  MTR  facilMM. 

(a)  Each  mobile  MTR  facility  must 
carry  the  following  Information  as 
contained  in  the  response  plan  when 
performing  transfer  operations: 

(1)  A  description  oi  response 
activities  for  a  discharge  which  may 
occur  during  transfer  operations.  This 
may  be  a  narrative  description  or  a  list 
of  procedures  to  be  followed  in  the 
event  of  a  discharge. 

(2)  Identity  of  response  resources  to 
respond  to  a  discharge  firom  the  mobile 
MTR  facility. 


(3)  List  of  the  appropriate  persons  and 
agencies  (including  the  teIe|Mi<Hie 
nundwrs)  to  be  contacted  in  regard  to  a 
discharge  and  its  handling,  including 
the  National  Response  Centw. 

(b)  The  owner  or  operator  of  the 
mobile  facility  must  also  retain  the 
information  in  this  section  at  the 
priiMspal  place  of  business. 

I1S4.-KM6    neeponee  plan  development 
and  eveiuetlon  erilwie  for  twaUitlee  thet 
handto.  elere,  or  tranaport  Group  I  through 
Group  IV  petroleum  olla. 

(a)  The  owner  or  operator  of  a  facility 
that  handles,  stores,  or  transports  Group 
I  through  Group  IV  petroleum  oils  must 
use  the  criteria  in  this  section  to 
evaluate  response  resources  identified 
in  the  response  plan  for  the  ^>ecified 
operating  environment. 

(1)  The  criteria  in  Table  1  of 
Appendix  C  of  this  part  are  to  be  used 
solely  for  identification  of  appropriate 
equipment  in  a  response  plan.  These 
criteria  reflect  conditions  used  for 
planning  purposes  to  select  mechanical 
response  equipment  and  are  not 
conditions  that  would  limit  response 
actions  or  affect  normal  facility 
operations. 

(2)  The  response  resources  must  be 
evaluated  considering  limitations  for  the 
COTP  zones  in  which  the  facility 
operates,  including  but  not  limited  to— ^ 

(i)  Ice  conditions; 
(ii)  Debris; 

(iii)  Temperatiue  ranges; 
(iv)  Weathw-related  visibility;  and 
(v)  Other  appropriate  environmental 
conditions  as  determined  by  the  COTP. 

(3)  The  COTP  may  reclassify  a 
specific  body  of  water  or  location  within 
the  COTP  zone.  Any  reclassifications 
will  be  identified  by  the  COTP  in  the 
applicable  ACP.  Reclassifications  may 
be  to — 

(i)  A  more  stringent  operating 
environment  if  the  prevailing  wave 
conditions  exceed  the  significant  wave 
height  criteria  during  more  than  35%  of 
the  year,  or 

(ii)  A  less  stringent  operating 
environment  if  the  prevailing  wave 
conditions  do  not  exceed  the  significant 
wave  height  criteria  for  the  less 
stringent  operating  environment  during 
more  than  35%  of  the  year. 

(b)  Response  equipment  must — 

(1)  Meet  or  exceea  the  operating 
criteria  listed  in  Table  1  of  Appendix  C 
of  this  part; 

(2)  Function  in  the  applicable 
operating  environment:  and 

(3)  Be  appropriate  for  the  petroleum 
oil  carried. 

(c)  The  response  plan  for  a  facility 
that  handles,  stores,  or  transports  Group 
I  through  Group  IV  petroleum  oils  must 


identify  respcHise  reeources  that  are 
available,  by  contract  or  other  approved 
means  as  described  in  §  154.1028(a)(l 
through  4),  to  respond  to  the  facility's 
average  moet  i»obable  discharge,  llie 
re9p<»se  resourcee  must  include,  at  a 
minimimi — 

(1)  1.000  feet  of  contaimnCTit  boom  or 
two  times  the  length  of  the  largest  vess^ 
that  regularly  conducts  oil  transfers  to 
or  from  the  facility,  whichever  is 
greater,  and  the  means  of  deploying  and 
anchoring  the  boom  available  at  the 
facility  within  1  hour  of  the  detection  of 
a  spill;  and 

(2)  Oil  recovery  devices  and  recovered 
oil  storage  capacity  capable  of  being  at 
the  facility  within  2  hours  of  the 
discovery  of  an  oil  discharge  from  a 
facility. 

(d)  The  response  plan  for  a  facility 
that  handles,  stores,  or  transports  Group 
I  through  Group  IV  petroleum  oils  must 
identify  response  resources  that  are 
available,  by  contract  or  other  approved 
means  as  described  in  §  154.1028(a)(l 
through  4),  to  respond  to  a  discharaa  up 
to  the  facility's  majdmum  most  probable 
discharge  volume. 

(1)  These  response  resources  must  be 
positioned  such  that  they  can  arrive  at 
the  scene  of  a  discharge  within  the 
following  specified  times: 

(i)  For  an  average  most  probable 
discharge,  the  times  specified  in 
paragraphs  (c)(1)  and  (cK2)  of  this 
section. 

(ii)  In  higher  volume  port  areas  and 
the  Great  Lakes,  response  resources 
must  be  cap^la  of  arriving  on  scene 
within  6  hours  of  the  discovwy  of  an  oil 
discharge  &x)m  a  facility. 

(iii)  In  all  other  locations,  response 
resources  must  be  capable  of  arriving  on 
scene  within  12  hours  of  the  discovery 
of  an  oil  discharge  from  a  facility. 

(2)  The  response  resources  must 
include  sufficient  containment  boom, 
oil  recovery  devices,  and  storage 
capacity  for  any  recovery  of  up  to  the 
maximum  most  probable  discharge 
planning  volume. 

(3)  The  response  resources  must  be 
appropriate  for  each  group  of  oil 
identified  in  §  154.1020  that  is  handled, 
stored,  o^transported  by  the  facility. 

(4)  The  COTP  may  determine  that 
mobilizing  response  resources  to  an  area 
beyond  the  response  times  indicated  in 
paragraph  (d)  of  this  section  invalidates 
the  resp(»ise  plan. 

(e)  The  response  plan  ^  a  facility 
that  handles,  stores,  or  transports  Group 
I  through  Group  FV  petroleum  oils  must 
identify  the  response  resources  that  are 
available,  by  contract  or  other  approved 
means  as  described  in  §  154.102&(a)  (1 
through  4),  to  respond  to  the  worst  case 
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discharge  volume  of  oil  to  the  maximum 
extent  practicable. 

(1)  The  location  of  these  response 
resources  must  be  siiitable  to  meet  the 
response  times  identified  for  the 
applicable  geographic  area(8j  of 
operation  and  response  tier. 

(2)  The  response  resources  must  be 
appropriate  for — 

(i)  TTie  volume  of  the  fadUty's  worst 
case  discharge; 

(ii)  Group(s)  of  oil  as  identified  in 
§  154.1020  that  are  handled,  stored,  or 
transported  by  the  facility;  and 

(iiij  The  geographic  area(s)  in  which 
the  facihty  operates. 

(3)  The  response  resources  must 
include  sufficient  boom,  oil  recovery 
devices,  and  storage  capacity  to  recover 
the  worst  case  discharge  plainning 
volumes. 

(4)  The  guidelines  in  Appendix  C  of 
this  part  must  be  used  for  calculating 
the  quantity  of  response  resources 
required  to  respond  at  each  tier  to  the 
worst  case  discharge  to  the  maximum 
extent  practicable. 

(5)  When  determining  response 
resources  necessary  to  meet  the 
requirements  of  this  section,  a  portion  of 
those  resources  must  be  capable  of  use 
in  close-to-shore  response  activities  in 
shallow  water.  The  following 
percentages  of  the  response  equipment 
identified  for  the  applicable  geographic 
area  must  be  capable  of  operating  in 
waters  of  6  feet  or  less  depth, 

(i)  Offshore — 10  percent. 

(ii)  Nearshore/Inland/Great  Lakes/ 
Rivers  and  canals — 20  percent. 

(f)  Response  equipment  identified  in 
a  response  plan  for  a  facility  that 
handles,  stores,  or  transports  Group  I 
through  Group  IV  petroleum  oils  must 
be  capable  of  arriving  on  scene  within 
the  times  specified  in  this  paragraph  (f) 
for  the  applicable  response  tier  in  a 
higher  volume  port  area.  Great  Lakes, 
and  in  other  areas.  Response  times  for 
these  tiers  from  the  time  of  discovery  of 
a  discharge  are: 


Ttefl 

Ttar2 

Tiers 

Higher  votuma 

Stat ._ 

30  (MS  _... 

54  tea. 

portsiw 

(excaptfor 

aTAPAA 

faoHHy  lo- 

cMdto 

Mam  Sound. 

see 

§154.1135). 

Great  Lakes  .. 

12  hrs  .„.. 

36  h(s  „.. 

aoirn. 

Alomerrtver 

12  >M  ._ 

36h«  „_ 

aohn. 

and  canal, 

lnland,new- 

ahore,  and 

Qlfahma 

araaa. 

(g)  For  the  purposes  of  arranging  for 
response  resources  for  a  facility  that 
handles,  stores,  or  transports  Group  I 
through  Group  IV  petroleum  oils,  by 
contract  or  other  approved  means  as 
described  in  §  154.1028(a)  (1  through  4), 
response  equipment  identified  for  Tier  1 
plan  credit  must  be  capable  of  being 
mobilized  and  eiu-oute  to  the  scene  of  a 
discharge  within  2  hours  of  notification. 
The  notification  procedures  identified 
in  the  plan  must  provide  for  notification 
and  authorization  of  mobilization  of 
identified  Tier  1  response  resources — 

(1)  Either  directly  or  through  the 
qualified  individual;  and 

(2)  Within  30  minutes  of  a  discovery 
of  a  discharge  or  substantial  threat  of 
discharge. 

(h)  Response  resources  identified  for 
Tier  2  and  Tier  3  plan  credit  must  be 
capable  of  arriving  on  scene  within  the 
time  sjpecified  for  the  applicable  tier. 

(i)  Tne  response  plan  (or  a  facility  that 
is  located  in  any  environment  with  year- 
round  preapproval  for  use  of  dispersants 
and  that  handles,  stores,  or  transports 
Group  n  or  m  persistent  petroleum  oils 
may  request  a  credit  for  up  to  25  percent 
of  the  on-water  recovery  capability  set 
forth  by  this  part.  To  receive  this  credit, 
the  facility  owner  or  operator  must 
identify  in  the  plan  and  ensure,  by 
contract  or  other  approved  means  as 
described  in  §  154.1028(a)(l  through  4). 
the  availability  of  specified  resources  to 
apply  the  dispersants  and  to  monitor 
Lheir  effectiveness.  The  extent  of  the 
credit  will  be  based  on  the  volumes  of 
the  dispersant  available  to  sustain 
operations  at  the  manufacturers' 
recommended  dosage  rates.  Resources 
identified  for  plan  credit  should  be 
capable  of  being  on  scene  within  12 
hours  of  a  discovery  of  a  discharge. 
Identification  of  these  resources  does 
not  imply  that  they  will  be  authorized 
for  use.  Actual  authorization  for  use 
during  a  spill  response  will  be  governed 
by  the  provisions  of  the  NO*  and  the 
applicable  Area  Contingency  Plan. 

0)  A  response  plan  for  a  facility  that 
handles,  stores,  or  transports  Group  I 
through  Group  IV  petroleum  oils  must 
identify  response  resources  with 
firefighting  capability.  The  owner  or 
operator  of  a  facility  that  does  not  have 
adequate  firefighting  resources  located 
at  the  facility  or  that  cannot  rely  on 
sufficient  local  firefighting  resources 
must  identify  and  ensure,  by  contract  or 
other  approved  means  as  described  in 
S  154.1028(a)(l  through  4),  the 
availability  of  adequate  firefighting 
resources.  The  response  plan  must  also 
identify  an  individual  located  at  the 
CaciUty  to  work  with  the  fire  department 
for  petroleum  fires.  This  individual 
shall  also  verify  that  sufficient  well- 


trained  firefi^ting  resources  are 
available  within  a  reasonable  response 
time  to  a  worst  case  scenario.  The 
individual  may  be  the  qualified 
individual  as  defined  in  S  154.1020  and 
identified  in  the  response  plan  or 
another  appropriate  individual  located 
at  the  facility. 

(k)  The  response  plan  for  a  facility 
that  handles,  stores,  or  transports  Group 
I  through  rv  petroleum  oils  must 
identify  equipment  and  required 
personnel  avail^le,  by  contract  or  other 
approved  means  as  described  in 
§  154.1028(a){l  through  4),  to  protect 
areas  of  environmental  sensitivity  at 
economic  importance. 

(1)  Except  as  set  out  in  paragraph 
(k)(2)  of  this  section,  the  identified 
res{M>nse  resources  must  include  the 
quantities  of  boom  sufficient  to  protect 
areas  of  environmental  sensitivity  or 
economic  importance  as  required  by 

S  154.1035(b)(4). 

(2)  For  a  facility  response  plan 
submitted  or  resubmitted  6  months  or 
more  after  the  appropriate  Area 
Contingency  Plan  has  identified  the 
required  resources  and  response 
methods  to  be  used  in  areas  of 
environmental  sensitivity  or  economic 
importance,  the  resources  and  response 
methods  must  be  those  identified  in  the 
appropriate  Area  Contingency  Plan. 

(1)  The  response  plan  for  a  facility  that 
handles,  stores,  or  transports  Groups  I 
through  rv  petroleum  oUs  must  identify 
an  oil  spill  removal  organization(s)  with 
response  resoiurces  that  are  available,  by 
contract  or  other  approved  means  as 
described  in  §  154.1028(a)(l  through  4). 
to  effect  a  shoreline  cl<wn-up  operation 
commensurate  with  the  quantity  of 
emulsified  oil  to  be  planned  for  in 
shoreline  clean-up  operations. 

(1)  Except  as  required  in  paragraph 
(1)(2)  of  this  section,  the  shoreline  clean- 
up response  resources  required  must  be 
determined  as  described  in  Appendix  C 
of  this  part. 

(2)  For  a  facility  response  plan 
submitted  or  resubmitted  6  months  or 
more  after  the  appropriate  Area 
Contingency  Plan  has  identified  the 
required  shoreline  clean-up  resources 
and  methods,  shoreline  clean-up 
response  resoiuxnt  and  methods  must 
be  those  identified  in  the  ACP. 

(m)  Appendix  C  of  this  part  describes 
the  procedures  to  determine  the 
maximum  extent  practicable  quantity  of 
response  resources  that  must  be 
identified  and  available,  by  contract  or 
other  approved  means  as  described  in 
§  154.1028(a)(l  throu^  4),  for  the 
maximiun  most  probable  discharge 
volume,  and  for  each  worst  case 
discharge  response  tier. 


7362  Federal  Register  /  Vol.  58.  No.  23  /  Friday.  February  5,  1993  /  Rules  aud  Regulations 


(1)  Included  in  Appendix  C  of  this 
part  is  a  cap  that  recognizes  the 
practical  and  technical  Umits  of 
response  capabilities  that  an  individual 
facility  owner  or  operator  can  be 
expected  to  contract  for  in  advance. 

12)  Table  5  in  Appendix  C  of  this  part 
lists  the  caps  that  will  apply  in  February 
18, 1993  and  February  18. 1998. 
Depending  on  the  quantity  and  type  of 
petroleum  oil  handled  by  the  facility 
and  the  facility's  geographic  area  of 
operations,  the  resource  capability  caps 
in  this  table  may  be  reached.  The  owner 
or  operator  of  a  facility  whose  estimated 
recovery  capacity  exceeds  the 
applicable  contracting  caps  in  Table  5 
shall  identify  sources  of  additional 
equipment  equal  to  twice  the  cap  listed 
in  Tier  3  or  the  amount  necessary  to 
reach  the  calculated  planning  volimie. 
whichever  is  lower.  The  identified 
resources  must  be  capable  of  arriving  on 
scene  not  later  than  the  Tier  3  response 
times  in  this  section.  No  contract  is 
required.  While  general  listings  of 
available  response  equipment  may  be 
used  to  identify  additional  sources,  a 
response  plan  must  identify  the  specific 
sources,  locations,  and  quantities  of 
equipment  that  a  facility  owner  or 
operator  has  considered  in  his  or  her 
planning.  When  listing  Coast  Guard 
classified  oil  spill  removal 
organization(s)  which  have  sufficient 
removal  capacity  to  recover  the  volume 
above  the  response  capability  cap  for 
the  specific  facility,  as  specified  in 
Table  5  in  Appendix  C  of  this  part,  it  is 
not  necessary  to  list  specific  quantities 
of  equipment. 

(nj  Tne  Coast  Guard  will  initiate  a 
review  of  cap  increases  and  other 
requirements  contained  within  this 
subpart  that  are  scheduled  to  be  phased 
in  over  time.  Any  changes  in  the 
requirements  of  this  section  will  occur 
through  a  public  notice  and  comment 
process. 

(1)  During  this  review,  the  Coast 
Guard  will  determine  if  the  scheduled 
increase  for  February  1988  remains 
practicable,  and  will  also  establish  a 
specific  cap  for  2003.  The  review  will 
include  but  is  not  limited  to.— 

(i)  Increases  in  skimming  efficiencies 
and  design  technology; 

(ii)  Oiitracking  tecnnology; 

(iii)  High  rate  response  techniques; 

(iv)  Other  applicable  response 
technologies;  and 

(v)  Increases  in  the  availability  of 
private  response  resources. 

(2)  AU  scheduled  future  requirements 
will  take  effect  unless  the  Coast  Guard 
determines  that  they  are  not  practicable. 
Scheduled  changes  will  be  effective  in 
February  1998  and  2003  unless  the 
review  of  the  additional  requirements 


has  not  been  completed  by  the  Coast 
Guard.  If  this  occurs,  the  additional 
requirements  will  not  be  effective  until 
90  days  after  publication  of  a  Federal 
Register  notice  with  the  results  of  the 
review. 

1154.1047    Response  plan  devalopmant 
and  evaluation  crHerta  for  facllMae  that 
handto,  etora,  or  transport  Group  V 
petroleum  oils. 

(a)  An  owner  or  operator  of  a  facility 
that  handles,  stores,  or  transports  Group 

V  petroleum  oils  must  provide 
information  in  his  or  her  response  plan 
that  identifies — 

(1)  Procedures  and  strategies  for 
responding  to  a  worst  case  discharge  of 
Group  V  petroleum  oils  to  the  maximum 
extent  practicable;  and 

(2)  Sources  of  the  eqiripment  and 
supplies  necessary  to  locate,  recover, 
and  mitigate  such  a  discharge. 

(b)  An  owner  or  operator  of  a  facility 
that  handles,  stores,  or  transports  Group 

V  petroleum  oil  must  ensure  that  any 
equipment  identified  in  a  response  plan 
is  capable  of  operating  in  the  conditions 
expected  in  the  geographic  area(s)  in 
which  the  facihty  operates  using  the 
criteria  in  Table  1  of  Appendix  C  of  this 
part.  When  evaluating  the  operability  of 
equipment,  the  facility  owner  or 
operator  must  consider  limitations  that 
are  identified  in  the  Area  Contingency 
Plans  for  the  COTP  zones  in  which  the 
facility  operates,  including — 

(1)  Ice  conditions; 

(2)  Debris; 

(3)  Temperature  ranges;  and 

(4)  Weather-related  visibility. 

(c)  The  owner  or  operator  of  a  facility 
that  handles,  stores,  or  transports  Group 

V  petroleum  oil  must  identify  the 
response  resoxirces  that  are  available  by 
contract  or  other  approved  means  as 
described  in  §  154.1028.  The  equipment 
identified  in  a  response  plan  must 
include — 

(1)  Sonar,  sampling  equipment,  or 
other  methods  for  locating  the  oil  on  the 
bottom  or  suspended  in  the  water 
column; 

(2)  Containment  boom,  sorbent  boom, 
silt  ctirtains,  or  other  methods  for 
containing  the  oil  that  may  remain 
floating  on  the  surface  or  to  reduce 
spreading  on  the  bottom; 

(3)  Dredges,  pumps,  or  other 
equipment  necessary  to  recover  oil  from 
the  bottom  and  shoreline; 

(4)  Equipment  necessary  to  assess  the 
impact  of  such  discharges;  and 

(5)  Other  appropriate  equipment 
necessary  to  respond  to  a  discharge 
involving  the  type  of  oil  handled, 
stored,  or  transported. 

(d)  Response  resources  identified  in  a 
response  plan  for  a  facility  that  handles, 


stores,  or  transports  Group  V  petroleum 
oils  luder  paragraph  (c)  of  this  section 
must  be  capable  of  being  deployed 
within  24  houre  of  discovery  of  a 
discharge  to  the  area  where  the  facility 
is  operating. 

(e)  A  response  plan  for  a  facility  that 
handles,  stores,  or  transports  Group  V 
petroleum  oils  must  identify  response 
resources  with  firefighting  capability. 
The  owner  or  operator  of  a  facility  that 
does  not  have  adequate  firefighting 
resources  located  at  the  facility  or  that 
can  not  rely  on  sufficient  local 
firefighting  resources  must  identify  and 
ensure,  by  contract  or  other  approved 
means  as  described  in  $  154.1028,  the 
availability  of  adequate  firefighting 
resources.  The  response  plan  must  also 
identify  an  individual  located  at  the 
facility  to  work  with  the  fire  department 
for  petroleum  fires.  This  individual 
shall  also  verify  that  sufficient  well- 
trained  firefighting  resources  are 
available  within  a  reasonable  response 
time  to  a  woret  case  scenario.  The 
individual  may  be  the  qualified 
individual  as  defined  in  §  154.1020  and 
identified  in  the  response  plan  or 
another  appropriate  individual  located 
at  the  facility. 

1154.1049    Response  plan  dsvelopment 
snd  evaluation  critsris  for  fadlMee  that 
handle,  store,  or  transport  non-petroleum 
oils. 

(a)  An  owner  or  operator  of  a  facility 
that  handles,  stores,  or  transports  non- 
petroleum  oil  must  provide  information 
in  his  or  her  plan  that  identifies — 

(1)  Procedures  and  strategies  for 
responding  to  a  worst  case  discharge  of 
non-petroleum  oils  to  the  maximum 
extent  practicable;  and 

(2)  Sources  of  the  equipment  and 
supplies  necessary  to  locate,  recover, 
and  mitigate  such  a  discharge. 

(b)  An  owner  or  operator  of  a  facility 
that  handles,  stores,  or  transports  non- 
petroleum  oil  must  ensure  that  any 
equipment  identified  in  a  response  plan 
is  capable  of  operating  in  the  conditions 
expected  in  the  geographic  area(s)  in 
which  the  facility  operates  using  the 
criteria  in  Table  1  of  Appendix  C  of  this 
part.  When  evaluating  the  operability  of 
equipment,  the  facility  owner  or 
operator  must  consider  Umitations  that 
are  identified  in  the  Area  Contingency 
Plans  for  the  COTP  zone  in  which  the 
facility  is  located,  including— 

(1)  Ice  conditions; 

(2)  Debris; 

(3)  Temperature  ranges;  and 

(4)  Weather-related  visibility. 

(c)  The  owner  or  operator  of  a  facility 
that  handles,  stores,  or  transports  non- 
petroleum  oil  must  identify  the 
response  resources  that  are  available  by 
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contract  or  other  approved  means  as 
described  in  §  154.1028.  The  equipment 
identified  in  a  response  plan  must 
include — 

(1)  Containment  boom,  soibeot  boom, 
or  other  methods  for  containing  oil 
floating  on  the  surface  or  to  protect 
shorelines  from  impact; 

(2)  Oil  recovery  devices  appropriate 
for  the  type  of  mm-petroleum  oil 
carried;  and 

(3)  Other  appropriate  equipment 
necessary  to  respond  to  a  diadiarge 
involving  the  type  of  oil  carried. 

(d)  Response  resources  idoiitified  in  a 
response  plan  under  paragraph  (c)  of 
this  section  must  be  capable  of 
commencing  an  efTectlve  on-scene 
response  within  the  aprplicable  Tier 
response  times  in  $  154.104S(f)  of  this 
subpart. 

(e)  A  response  plan  for  a  facility  that 
handles,  stores,  or  transports  non- 
petroleum  oils  must  identify  response 
resources  with  firefighting  capability. 
The  owner  or  operator  of  a  facility  that 
does  not  have  adequate  firefighting 
resources  located  at  the  faciUty  or  that 
can  not  rely  on  sufficient  local 
firefi^ting  resources  must  identify  and 
ensure,  by  contract  or  other  approved 
means  as  described  in  §  154.1028,  the 
availability  of  adequate  firefighting 
resources.  The  response  plan  must  also 
identify  an  individual  located  at  the 
facility  to  work  %vith  the  fire  department 
on  non-petroleum  oil  fires.  This 
individual  shall  also  verify  that 
sufficient  well-trained  firefighting 
resources  are  available  within  a 
reasonable  response  time  to  a  worst  case 
scenario.  The  individual  may  be  the 
qualified  individual  as  defined  in 

§  154.1020  and  identified  in  the 
response  plan  or  another  appropriate 
individual  located  at  the  facility, 

1154.1060    TraMng. 

(a)  A  response  plan  submitted  to  meet 
the  requirements  of  §§  154.1035  or 
1S4.1(H0,  as  appropriate,  must  identify 
the  training  to  be  provided  to  each 
individual  with  responsibilities  under 
the  plan.  A  facility  owner  or  operator 
must  identify  the  method  of  training  any 
volunteers  or  casual  laborms  employed 
during  a  response  to  comply  with  the 
remiirements  of  29  CFR  1010.120. 

(b)  A  facility  owner  or  operator  shall 
ensure  the  maintenance  of  records 
sufficient  to  document  training  of 
facility  personnel  and  shall  make  them 
available  for  inspection  upon  request  by 
the  U.S.  Ck>ast  Guard.  Records  for 
facility  personnel  must  be  maintained  at 
the  facihty  for  3  years. 

(c)  Where  applicable,  a  facility  owner 
or  opo'atoT  shall  ensure  that  an  oil  spill 
removal  organization  identified  in  a 


I  plan  to  meet  the  requirements 
of  this  subpart  maintains  records 
sufficient  to  docxmient  training  for  the 
organization's  personael  and  shall  make 
them  available  for  inspection  upon 
request  by  the  facility's  management 
personnel,  the  qualified  individual,  and 
U.S.  Coast  Guard.  Records  must  be 
maintained  for  3  years  following 
completion  of  training. 

(dj  The  facility  owner  or  operator 
remains  responsible  for  ensuring  that  all 
private  response  personnel  are  trained 
to  meet  the  Occupaticmal  Safety  and 
Health  Administration  (OSHA) 
standards  for  emergency  response 
operations  in  20  CFR  1910.120. 

1154.1065    DfWa. 

(a)  A  resp<Hise  plan  submitted  by  an 
owner  or  c^>erator  of  an  MTR  facihty 
must  contain  details  on  the  type  and 
frequency  of  drills.  The  response  plan 
must  provide  for  both  announced  and 
unannounced  drills.  The  following  are 
the  required  drill  frequencies  for 
facilities  covered  by  this  subpart: 

(1)  Facihty  personnel  and  qualified 
individual  notification  drills  must  be 
conducted  mcmthly. 

(2)  Facility  equipment  deployment 
drills  must  be  conducted  semiannually. 
An  unannounced  annual  drill,  in  which 
equipment  is  deployed,  may  be  credited 
towards  one  of  the  semiannual  drills. 

(3)  Spill  management  team  tabletop 
drills  must  be  conducted  yearly. 

(4)  A  facihty  owner  or  operator  shall 
plan  for  an  annual  unannounced  drill. 
During  this  drill,  the  oil  spill  removal 
organizational  and  spill  management 
team  identified  in  the  facihty 's  response 
plan  shall  be  activated.  Tlie 
unannounced  drill  shall  include 
deployment  of  major  response 
equipment  at  the  facility  or  other 
appropriate  staging  area.  Facihty 
equipment  deployed  during  this ' 
unannounced  drill  may  be  credited 
towards  the  semiannual  deployment 
drill  required  in  paragraph  (a)(2)  of  this 
section.  A  £aciUty  owner  or  operator 
may  take  credit  for  any  unannounced  oil 
spill  response  drill  required  by  a 
Federal  or  State  agency  provided  that 
this  unannoimced  drill  meets  the 
requirements  of  this  section  for 
exercising  the  oil  spill  removal 
organization,  spill  management  team 
and  major  response  equipment. 

(5)  A  facihty  owner  or  operator  shall 
participate  to  the  extent  requested  in 
any  unannoimced  drills  conducted  by 
the  cognizant  COTP.  A  facility  owner  or 
operator  need  not  participate  in  a  COTP 
drill  if  the  facility  has  participated  in  en 
unannoimced  Federal  or  State  oil  spill 
response  drill  within  the  past  24 
months;  the  facility  owner  or  operator 


shall  immediately  provide  reoords  of 
this  drill  to  the  COTP. 

(6)  A  facihty  ownar  or  opantxx-  shall 
ensure  that  the  response  reaources 

identified  in  the  plan  participate  in 
annual  deployment  drills. 

(b)  Drills  may  be  designed  by  the 
facihty  owner  or  operator  to  exerdse 
either  components  of  or  the  entire 
response  plan.  The  facihty  owner  or 
operator  ^all  conduct  a  drill  that 
exercises  the  entire  plan  at  least  once 
everv  3  years. 

(cj  A  facihty  owner  or  operator  shall 
ensure  that  records  sufficient  to 
document  drills  for  facility  persormel 
and  the  spill  management  team  are 
maintained  for  3  years  following 
completion  of  drills. 

(d)  The  fadUty  owner,  operator,  or 
qualified  individual  designated  in  the 
response  plan  shall  ensure  that  records 
sufficient  to  document  the  drills  of  the 
oil  spill  removal  organization  and 
response  resources  identified  in  the 
response  plan  are  maintained  3  years 
following  the  completion  of  drills. 

(e)  The  requirements  for  driUing  the 
spill  management  team  in  paragraphs 
(a)(3)  and  (a)(5)  of  this  section  are  met 
if  the  oil  spill  removal  organization 
identified  in  the  responseplan  is  drilled 
during  the  period  noted.  The  facihty 
owner  or  operator  shall  maintain 
records  of  these  drills  and  make  them 
available  to  the  COTP. 


1 154.1057    Inapeotlonandi 
reaponee  resource*. 

(a)  A  facility  owner  or  operator 
required  to  submit  a  response  plan 
under  this  part  must  ensure  that — 

(1)  Containmmt  booms,  skimmers, 
vessels,  and  other  major  equipment 
listed  or  referenced  in  the  pUm  are 
periodically  inspected  and  maintained 
in  good  operating  condition,  in 
accordance  with  manufacturer's 
recommendations,  and  best  commercial 
practices:  and 

(2)  All  inspection  and  maintenance  is 
documented  and  that  these  records  are 
maintained  for  three  years. 

(b)  For  equipment  which  must  be 
inspected  and  maintained  under  this 
section  the  Coast  Guard  may — 

(1)  Verify  that  the  equipment 
inventories  exist  as  represented; 

(2)  Verify  the  existences  of  records 
required  under  this  section; 

(3)  Verify  that  the  records  of 
inspection  and  maintenance  reflect  the 
actual  condition  of  any  equipment  listed 
or  referenced;  and 

(4)  Inspect  and  require  operational 
tests  of  equipment. 

(c)  This  section  does  not  apply  to 
containment  booms,  skimmers,  vessels, 
and  other  major  equipment  listed  or 
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referenced  in  the  plan  and  ensured 
available  from  an  oil  spill  removal 
organization  through  the  written 
consent  required  under  §  154.1028(a)(5). 

S154.1060    SubmiMion  and  approval 
proeaduraa. 

(a)  The  owner  or  operator  of  a  facility 
to  which  this  subpart  applies  shall 
submit  two  copies  of  a  facility  response 
plan  meeting  the  requirements  of  this 
subpart  to  the  COTP  for  initial  review 
and,  if  appropriate,  approval. 

(b)  For  an  MTR  facility  that  is  also 
regulated  under  40  CFR  part  112  and  is 
located  in  the  inland  response  zone 
where  the  EPA  Regional  Administrator 
is  the  predesignated  Federal  On-Scene 
Coordinator  prior  to  any  final  approval. 

(c)  For  an  MTR  facility  that  is  also 
required  to  prepare  a  response  plan 
under  40  CFR  part  112,  if  the  COTP 
determines  that  the  plan  meets  all 
requirements  of  this  subpart  and  the 
EPA  Regional  Administrator  raises  no 
objection  to  the  response  plan  contents, 
the  COTP  will  notify  the  faciUty  owner 
or  operator  by  returning  one  copy  of  the 
approved  plan  to  the  owner  or  operator 
along  with  an  approval  letter.  The  plan 
will  be  valid  for  a  period  of  up  to  5 
years  from  the  date  of  approval. 

(d)  If  during  review  of  a  response  plan 
submitted  for  initial  review  or 
pentennial  review  the  COTP  determines 
that  the  plan  does  not  meet  the 
requirements  of  this  subpart,  the  COTP 
will  return  one  copy  of  the  plan  to  the 
facility  owner  or  operator  along  with  an 
explanation  of  the  response  plan's 
deficiencies.  A  revised  plan  must  be 
resubmitted  to  the  COTP  within  30  days 
of  receipt  of  the  letter  describing  the 
deficiencies.  Any  deficiencies  noted  in 
the  submitted  plan  must  be  corrected  in 
accordance  with  §  154.1070. 

(e)  The  facility  owner  or  operator  and 
the  qualified  individual  and  the 
alternative  qualified  individual  shall 
each  maintain  a  copy  of  the  most 
current  response  plan  submitted  to  the 
COTP. 

1154.1065    Plan  ravialon  and  amandmant 
proeaduraa. 

(a)  A  facility  response  plan  must  be 
reviewed  annually  by  the  facility  owner 
or  operator.  The  review  shall 
incorporate  any  changes  in  the  listings 
of  economically  important  or 
environmentally  sensitive  areas 
identified  in  the  ACP  in  effect  6  months 
prior  to  plan  review. 

(1)  This  review  must  occur  within  1 
month  of  the  anniversary  date  of  COTP 
approval  of  the  plan. 

(2)  The  facility  owner  or  operator 
shall  submit  any  amendments  of  the 
response  plan  to  the  COTP  for 


information  or  approval.  If  no  changes 
are  required,  the  facility  owner  or 
operator  shall  send  a  letter  to  the  COTP 
indicating  that  the  plan  remains  valid 
with  no  dianges.  A  copy  of  this  letter 
must  be  included  in  the  front  of  each 
copy  of  the  response  plan  and  indicated 
in  the  record  of  changes  page. 

(3)  Any  required  changes  must  be 
entered  in  the  plan  and  noted  on  the 
record  of  changes  page. 

(b)  Revisions  or  amendments  to  either 
a  previously  submitted  or  approved 
response  plan  must  be  submitted  to  the 
COTP  by  the  facility's  ovmer  or  operator 
for  inclusion  in  the  existing  plan  or  for 
approval,  whichever  is  appropriate, 
whenever  there  is — 

(1)  A  change  in  the  facility's 
configuration  that  significantly  affects 
the  information  included  in  the 
response  plan; 

(2)  A  change  in  the  type  of  oil  (oil 
group)  handled,  stored,  or  transported 
that  affects  the  required  response 
resources; 

(3)  A  change  in  the  name(s)  and/or 
capabilities  of  the  oil  spill  removal 
organization  required  by  §154.1045; 

(4)  A  change  in  the  facility's 
emergency  response  procedures; 

(5)  A  change  in  the  facility's  operating 
area  that  includes  ports  or  geographic 
area(s)  not  covered  by  the  previously 
approved  plan.  A  facility  may  not 
operate  in  an  area  not  covered  in  a 
previously  approved  plan  unless  the 
revised  plan  is  approved  or  interim 
operating  approval  is  received  under 
§154.1025; 

(6)  Any  other  changes  that 
significantly  affect  the  implementation 
oftheplan;or 

(7)  Five  years  bom  the  date  of  COTP 
approval. 

fc)  The  COTP  may  require  a  facihty 
owner  or  operator  to  revise  a  response 
plan  at  any  time  as  a  result  of  a 
compliance  inspection  if  the  COTP 
determines  that  the  response  plan  does 
not  meet  the  requirements  of  this 
subpart  or  as  a  result  of  inadequacies 
noted  in  the  response  plan  during  an 
actual  pollution  incident  at  the  facility. 

(d)  Except  as  required  in  paragraph  (b) 
of  this  section,  amendments  to 
personnel  and  telephone  number  lists 
included  in  the  response  plan  do  not 
require  COTP  approval.  The  COTP  and 
all  other  holders  of  the  response  plan 
shall  be  advised  of  the  revisions  and 
provided  a  copy  of  the  revisions  as  they 
occin. 

1154.1070    Doficianclaa. 

(a)  The  cognizant  COTP  will  notify 
the  facility  owner  or  operator  in  writing 
of  any  deficiencies  noted  during  review 
of  a  response  plan,  drills  observed  by 


the  Coast  Guard,  or  inspection  of 
equipment  or  records  maintained  in 
coimection  with  this  subpart. 

(b)  Deficiencies  shall  be  corrected 
within  the  time  period  specified  in  the 
written  notice  provided  by  the  COTP. 
The  owner  or  operator  of  an  MTR 
facility  who  disagrees  with  a  deficiency 
issued  by  the  COTP  may  appeal  the 
deficiency  to  the  cognizant  COTP 
writhin  7  days  or  the  time  specified  by 
the  COTP  to  correct  the  deficiency, 
whichever  is  less.  This  time  commences 
from  the  date  of  receipt  of  the  COTP 
notice.  The  owner  or  operator  may 
request  a  stay  from  the  COTP  decision 
pending  appeal  in  accordance  with 
§154.1075. 

(c)  If  the  facility  ovraer  or  operator 
fails  to  correct  any  deficiencies  or 
submit  a  written  appeal,  the  COTP  may 
invoke  the  provisions  of  §  154.1025 
prohibiting  the  facihty  from  storing, 
handling,  or  transporting  oil. 

f  154.1075    Appeal  procaaa. 

(a)  Any  owner  or  operator  of  a  facility 
who  desires  to  appeal  the  classification 
that  a  facility  could  reasonably  be 
expected  to  cause  substantial  harm  or 
significant  and  substantial  harm  to  the 
environment,  must  submit  a  written 
request  to  the  cognizant  COTP 
requesting  review  and  reclassification 
by  the  COTP.  Tlie  facility  owner  or 
operator  shall  identify  those  factore  to 
be  considered  by  the  COTP.  The  factors 
to  be  considered  by  the  COTP  regarding 
reclassification  of  a  facility  include,  but 
are  not  limited  to,  those  listed  in 
§  154.1016(b).  After  considering  all 
relevant  material  presented  by  the 
facility  owner  or  operator  and  any 
additional  material  available  to  the 
COTP,  the  COTP  wrill  notify  the  facility 
owner  or  operator  of  the  decision  on  the 
reclassification  of  the  facility. 

(b)  Any  facility  owner  or  operator 
directly  affected  by  an  initial 
determination  or  action  of  the  COTP 
may  submit  a  written  request  to  the 
cognizant  COTP  requesting  review  and 
reconsideration  of  the  COTP's  decision 
or  action.  The  facility  owner  or  operator 
shall  identify  those  factore  to  be 
considered  by  the  COTP  in  making  his 
or  her  decision  on  reconsideration. 

(c)  Within  10  days  of  the  COTP's 
decision  under  paragraph  (b)  of  this 
section,  the  facility  owner  or  operator 
may  appeal  the  decision  of  the  COTP  to 
the  District  Commander.  This  appeal 
shall  be  made  in  writing  via  the 
cognizant  COTP  to  the  District 
Commander  of  the  district  in  which  the 
office  of  the  COTP  is  located. 

(d)  Within  30  days  of  the  District 
Commander's  decision,  the  facility 
owner  or  operator  may  formally  appeal 
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the  decision  of  the  District  Commander. 
This  appeal  shall  be  submitted  in 
writing  to  Commandant  (G-4«IEP)  via 
the  District  Commander. 

(e)  When  considering  an  appeal,  the 
COTP,  District  Commander,  or 
Commandant  may  stay  the  effact  of  the 
decision  or  action  being  appealed 
pending  the  determination  of  the 
appeal. 

Subpart  6— Additional  Ratponsa  Plan 
Raqulramanta  for  a  Trana-Alaaka 
Pipaiina  Authorization  Act  (TAPAA) 
Facility  Oparating  In  Princa  Wllllani 
Sound,  Alaaka 

1154.1110    Piirpo««andi«>piieabllHy. 

(a)  This  subpart  establishes  oil  spill 
response  planning  requirements  for  a 
faciUty  permitted  under  the  Trans- 
Alaska  Pipeline  Authorization  Act, 
(TAPAA)  in  addition  to  the 
requirements  of  subpart  F  of  this  part. 
The  requirements  of  this  subpart  are 
intended  for  use  in  developing  response 
plans  and  identifying  response 
resources  during  the  planning  process. 
They  are  not  performance  standards. 

(bj  The  information  required  by  this 
subpart  must  be  included  in  the  Prince 
William  Sound  facility-specific 
appendix  to  the  facility  response  plan 
required  by  subpart  F  of  this  part. 

1154.1115    Deflnitiona. 

Except  as  provided  in  this  section,  the 
definitions  in  §  154.105  and  §  154.1020 
apply  to  this  subpart.  As  used  in  this 
subpart— 

Crude  oil  means  any  liquid 
hydrocarbon  mixture  occurring 
naturally  in  the  earth,  whether  or  not 
treated  to  render  it  suitable  for 
transportation,  and  includes  crude  oil 
from  which  certain  distillate  fractions 
may  have  been  removed,  and  crude  oil 
to  which  certain  distillate  fractions  may 
have  been  added. 

Non-crude  oil  means  any  oil  other 
than  crude  oil. 

Prince  William  Sound  means  all  State 
and  Federal  waters  within  Prince 
William  Soimd,  Alaska,  including  the 
approach  to  Hinchinbrook  Entrance  out 
to  and  encompassing  Seal  Rocks. 

1154.1120    Operating  rectrlctiona  and 
Interiin  operating  authortatton. 

The  oMmer  or  operator  of  a  TAPAA 
facility  may  not  operate  in  Prince 
William  Soimd,  Alaska,  unless  the 
requirements  of  this  subpart  as  well  as 
§  154.1025  have  been  met.  The  owner  or 
operator  of  a  TAPAA  faciUty  shall 
certify  to  the  COTP  that  he  or  she  has 
provided,  through  an  oil  spill  removal 
organization  required  by  §  154.1125,  the 
necessary  response  resources  to  remove, 
to  the  maximum  extent  practicable,  a 


worst  case  discharge  or  a  discharge  of 
200,000  barrels  of  oil,  whichever  is 
greater,  in  Prince  WilUam  Sound. 

1154.1125    AcMttonalrwponaaplan 
requirements. 

(a)  The  owner  or  operator  of  a  TAPAA 
facility  shall  include  the  following 
information  in  the  Prince  WilUam 
Soimd  appendix  to  the  response  plan 
required  by  subpart  F  of  this  part: 

fl)  Oil  spill  removal  organization. 
Identification  of  an  oil  spill  removal 
organization  that  shall — 

(i)  Perform  response  activities; 

(ii)  Provide  oil  spill  removal  and 
containment  training,  including  training 
in  the  operation  of  propositioned 
equipment  for  personnel,  including 
local  residents  and  fishermen,  from  the 
following  locations  in  Prince  William 
Sound: 

(A)  Valdez; 

(B)  Tatitlek; 

(C)  Cordova; 

(D)  Whittier; 

(E)  Chenega; 

(F)  Fish  hatcheries  located  at  Port  San 
Juan,  Main  Bay,  Esther  Island,  Cannery 
Creek,  and  Solomon  Gulch; 

(G)  Other  locations  in  Prince  William 
Sound,  to  be  determined  by  the  COTP. 

(iii)  Provide  a  plan  for  training,  in 
addition  to  the  personnel  listed  in 
paragraph  (a)(l)(ii)  of  this  section, 
sufficient  numbers  of  trained  i>ersonnel 
to  remove,  to  the  maximum  extent 
practicable,  a  worst  case  discharge;  and 

(iv)  Address  the  responsibilities 
required  in  §  154.1035(b)(3)(iii). 

12)  Drills.  Identification  of  drill 
procedures  that  must — 

(i)  Provide  for  two  drills  of  the  oil 
spill  removal  organization  each  year 
that  test  the  ability  of  the  propositioned 
equipment  and  trained  personnel 
required  under  this  subpart  to  perform 
effectively; 

(ii)  Consist  of  both  annoimced  and 
imannoimced  drills;  and 

(iii)  Include  design(s)  for  drills  that 
test  either  the  entire  appendix  or 
individual  component(s). 

(3)  Testing,  inspection,  and 
certification.  Identification  of  a  testing, 
inspection,  and  certification  program  for 
the  prepositioned  response  equipment 
required  in  §  154.1130  that  must 
provide  for — 

(i)  Annual  testing  and  equipment 
inspection  in  accordance  with  the 
manufacturer's  recommended 
procedures,  to  include — 

(A)  Start-up  and  nmning  under  load 
all  electrical  motors,  pumps,  power 
packs,  air  compressors,  internal 
combustion  engines,  and  oil  recovery 
devices;  and 

(B)  Removal  for  inspection  of  no  less 
than  one-third  of  required  boom  from 


storage  annually,  such  that  all  boom 
will  have  been  removed  and  inspected 
within  a  period  of  3  years;  and 

(ii)  Records  of  equipment  tests  and 
inspection. 

(iii)  Use  of  an  independent  entity  to 
certify  that  the  equipment  is  on-site  and 
in  good  operating  condition  and  that 
required  tests  and  inspections  have  been 
performed.  The  independent  entity 
must  have  appropriate  training  and 
expertise  to  provide  this  certification. 

(4)  Prepositioned  response  equipment. 
Identification  and  location  of  the 
prepositioned  response  equipment 
required  in  §  154.1130  including  the 
mdce,  model,  and  effective  daily 
recovery  rate  of  each  oil  recovery 
resource. 

(b)  The  owner  or  operator  of  a  TAPAA 
facility  shall  submit  to  the  COTP  a 
schedule  for  the  training  and  drills 
required  by  the  geographic-specific 
appendix  for  Prince  William  Soimd  for 
the  following  calendar  year. 

(c)  All  records  required  by  this  section 
must  be  available  for  inspection  by  the 
COTP. 

1154.1130    Ftoquirements  for 
prepositioned  response  equipment 

The  owner  or  operator  of  a  TAPAA 
facility  shall  provide  the  following 
prepositioned  response  equipment, 
located  within  Prince  William  Sound,  in 
addition  to  that  required  by  §§  154.1035, 
154.1045,  or  154.1050: 

(a)  On-water  recovery  equipment  with 
a  minimum  effective  daily  recovery  rate 
of  30,000  barrels  capable  of  being  on 
scene  within  2  hours  of  notification  of 

a  discharge. 

(b)  On-water  storage  capacity  of 
100,000  barrels  for  recovered  oily 
material  capable  of  being  on  scene 
within  2  hours  of  notification  of  a 
discharge. 

(c)  On-water  recovery  equipment  with 
a  minimum  effective  daily  recovery  rate 
of  40,000  barrels  capable  of  being  on 
scene  within  18  hours  of  notification  of 
discharge. 

(d)  On-water  storage  capacity  of 
300,000  barrels  for  recovered  oily 
material  capable  of  being  on  scene 
within  12  hours  of  notification  of  a 
discharge. 

(e)  On-water  recovery  devices  and 
storage  equipment  located  in 
communities  at  strategic  locations;  and 

(f)  Equipment  as  identified  below,  for 
the  locations  identified  in  §  154.1125 
(a)(l)(ii)  sufficient  for  the  protection  of 
the  environment  in  these  locations: 

(1)  Boom  appropriate  for  the  specific 
locations. 

(2)  Sufficient  boats  to  deploy  boom 
and  sorbents. 

(3)  Sorbent  materials. 
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(4)  Personnel  protective  clothing  and 
equipment 

(5)  Survival  equipment 

(6)  First  aid  supplies. 

(7)  Buckets,  shovels,  and  various 
other  tools. 

(8)  Decontamination  equipment. 

(9)  Shoreline  cleanup  equipment. 

(10)  Mooring  equipment 

(11)  Anchored  buoys  at  appropriate 
locations  to  facilitate  the  positioning  of 
defensive  boom. 

(12)  Other  appropriate  removal 
equipment  for  the  protection  of  the 
environment  as  identified  by  the  CXJTP. 

1154.1135    Reeponee  pian  devatopment 
■nd  evaluation  cfHerta. 

The  following  response  times  must  be 
used  in  determining  the  on  scene  arrival 
time  in  Prince  William  Soimd  for  the 
response  resources  reqxiired  by 
§154.1045: 


TIarl 
(hows) 

Var7 
(houri) 

■nef3 
(hours) 

Prince  WWam 
Sound  Area 

12 

24 

36 

§154.1140    TAPAA  facility  contracting  with 


The  owner  or  operator  of  a  TAPAA 
facility  may  contract  with  a  vessel 
owner  or  operator  to  meet  some  or  all 
of  the  requirements  of  subpart  G  of  part 
155  of  this  cliapter.  The  extent  to  which 
these  requirements  are  met  by  the 
contractual  arrangement  will  be 
determined  by  the  COTP. 

8.  Part  154  is  amended  by  adding  an 
appendix  C  and  an  appendix  D  reading 
as  follows: 

Appendu  C  of  Part  154— Guidelines  for 
Determining  and  Evaluating  Required 
Response  Resources  for  Facility 
Response  Plans 

T.  Purpose 

1 . 1    The  purpose  of  this  appendix  is 
to  describe  the  procedures  for 
identifying  response  resources  to  meet 
the  requirements  of  subpart  F  of  this 
part.  These  guidelines  will  be  used  by 
the  facility  owner  or  operator  in 
preparing  the  response  plan  and  by  the 
Captain  of  the  Port  (COTP)  when 
reviewing  them. 

2.  Equipment  Operability  and  Readiness 

2.1    All  equipment  identified  in  a 
response  plan  must  be  designed  to 
operate  in  the  conditions  expected  in 
the  facility's  geographic  area.  These 
conditions  vary  widely  based  on 
location  and  season.  Therefore,  it  is 
difficult  to  identify  a  single  stockpile  of 
response  equipment  that  will  function 
effectively  in  each  geographic  location. 


2.2  Facilities  handling,  storing,  or 
transporting  oil  in  more  than  one 
operating  environment  as  indicated  in 
Table  1  of  this  appendix  must  identify 
equipment  capaDie  of  successfully 
hmciioning  in  each  operating 
environment 

2.3  When  identifying  equipment  for 
response  plan  credit,  a  facility  owner  or 
operator  must  consider  the  inherent 
limitations  in  the  operability  of 
equipment  components  and  response 
systems.  The  criteria  in  Table  1  of  this 
appendix  should  be  used  for  evaluating 
the  operability  in  a  given  environment. 
These  criteria  reflect  the  general 
conditions  in  certain  operating  areas. 

2.3.1    The  Coast  Guard  may  require 
dociunentation  that  the  boom  identified 
in  a  response  plan  meets  the  criteria  in 
Table  1.  Absent  acceptable 
documentation,  the  Coast  Guard  may 
require  that  the  boom  be  tested  to 
demonstrate  that  it  meets  the  criteria  in 
Table  1.  Testing  must  be  in  accordance 
with  ASTM  F  715,  ASTM  F  989,  or 
other  tests  approved  by  the  Coast  Guard. 

2.4  Table  1  of  this  appendix  Usts 
criteria  for  oil  recovery  devices  and 
boom.  All  other  equipment  necessary  to 
sustain  or  support  response  operations 
in  the  specified  operating  environment 
must  be  designed  to  function  in  the 
same  conditions.  For  example,  boats 
which  deploy  or  support  skimmers  or 
boom  must  be  capable  of  being  safely 
operated  in  the  significant  wave  heights 
listed  for  the  applicable  operating 
environment 

2.5  A  facility  owner  or  operator 
must  refer  to  the  applicable  local 
contingency  plan  or  ACP.  as 
appropriate,  to  determine  if  ice,  debris, 
and  weather-related  visibility  are 
significant  factors  in  evaluating  the 
operability  of  equipment.  The  local 
contingency  plan  or  ACP  will  also 
identify  the  average  temperature  ranges 
expected  in  the  facility's  operating  area. 
All  equipment  identified  in  a  response 
plan  must  be  designed  to  operate  within 
those  conditions  or  ranges. 

2.6  The  requirements  of  subparts  F 
and  G  of  this  part  establish  response 
resource  mobilization  and  response 
times.  The  distance  of  the  facility  from 
the  storage  location  of  the  response 
resources  must  be  used  to  determine 
whether  the  resources  can  arrive  on 

-  scene  within  the  stated  time.  A  facility 
owner  or  operator  shall  include  the  time 
for  notification,  mobilization,  and  travel 
time  of  response  resources  identified  to 
meet  the  maximum  most  probable 
discharge  and  Tier  1  worst  case 
discharge  requirements.  Tier  2  and  3 
response  resources  must  be  notified  and 
mc^ilized  as  necessary  to  meet  the 
requirements  for  arrival  on  scene  in 


accoidanca  with  §$  154.1045, 154.1047. 
or  154.1049,  as  appropriate,  and 
§  154.1135.  An  on  water  speed  of  5 
knots  and  a  land  speed  of  35  miles  per 
hour  is  assumed  unless  the  facility 
owner  or  operator  can  demonstrate 
otherwise. 

2.7    In  identifying  equipment,  the 
facility  owner  or  operator  shall  list  the 
storage  location,  quantity,  and 
manufacturers  make  and  model.  For  oil 
recovery  devices,  the  effective  daily 
recovery  capacity,  as  determined  using 
section  6  of  this  appendix,  must  be 
included.  For  boom,  the  overall  boom 
height  (draft  plus  freeboard)  should  be 
included.  A  facility  owner  or  operator  is 
responsible  for  ensuring  that  identified 
boom  has  compatible  connectors. 

3.  Determining  Response  Resources 
Required  for  tiie  Average  Most  Probable 
Discharge 

3.1  A  facility  owner  or  operator  shall 
identify  sufficient  response  resources 
available,  through  contract  or  other 
approved  means  as  described  in 

§  154.1028(a)(l  through  4).  to  respond  to 
the  average  most  probable  discharge. 
The  eqxiipment  must  be  designed  to 
function  in  the  operating  environment 
at  the  point  of  expected  use. 

3.2  The  response  resources  must 
include: 

3.2.1  1 ,000  feet  of  containment 
boom  or  two  times  the  length  of  the 
largest  vessel  that  regularly  conducts  oil 
transfers  to  or  from  the  facility, 
whichever  is  greater,  and  a  means 
deploying  it  within  1  hour  of  the 
discovery  of  a  spill. 

3.2.2  Oil  recovery  devices  with  an 
effective  daily  recovery  capacity  equal 
to  the  amount  of  oil  discharged  in  an 
average  most  probable  discharge  or 
greater  available  at  the  facility  within 
two  hours  of  the  detection  of  an  oil 
discharge. 

3.2.3  Oil  storage  capacity  for 
recovered  oily  material  indicated  in 
section  9.2  of  this  appendix. 

4.  Determining  Response  Resources 
Required  for  the  Maximum  Most 
Probable  Discharge 

4.1    A  facility  owner  or  operator  shall 
identify  sufficient  response  resources 
available,  by  contract  or  other  approved 
means  as  described  in  §  154.1028(a)(l 
through  4),  to  respond  to  discharges  up 
to  the  maximum  most  probable 
discharge  volume  for  that  facility.  This 
will  require  response  resources  capable 
of  containing  and  collecting  up  to  1,200 
barrels  of  oil  or  10  percent  of  the  worst 
case  discharge,  whichever  is  less.  All 
equipment  identified  must  be  designed 
to  operate  in  the  applicable  operating 
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environment  specified  in  Table  1  of  this 
appendix. 

4.2  Oil  recovery  devices  identified 
to  meet  the  applicable  maximimi  most 
probable  discharge  volume  planning 
criteria  must  be  located  such  that  they 
arrive  on  scene  within  6  hours  in  higher 
volume  port  areas  (as  defined  in 

§  154.1020)  and  the  Great  Lalces  and 
within  12  hours  in  all  other  areas. 

4.3  Because  rapid  control, 
containment,  and  removal  of  oil  is 
critical  to  reduce  spill  impact,  the 
effective  daily  recovery  capacity  for  oil 
recovery  devices  must  equal  50  percent 
of  the  planning  volume  applicable  for 
the  facility  as  determined  in  section  4.1 
of  this  appendix.  The  effective  daily 
recovery  capacity  for  oil  recovery 
devices  identified  in  the  plan  must  be 
determined  using  the  criteria  in  section 
6  of  this  appendix. 

4.4  In  aadition  to  oil  recovery 
capacity,  the  plan  must  identify 
sufficient  quantity  of  containment  boom 
available,  by  contract  or  other  approved 
means  as  described  in  §  154.1028(a)(l 
through  4),  to  arrive  within  the  required 
response  times  for  oil  collection  and 
containment  and  for  protection  of 
sensitive  areas.  While  the  regulation 
does  not  set  required  quantities  of  boom 
for  oil  collection  and  containment,  the 
response  plan  must  identify  and  ensure, 
by  contract  or  other  approved  means  as 
described  in  §  154.1028(a)(l  through  4), 
the  availabihty  of  the  boom  identified  in 
the  plan  for  this  purpose. 

4.5  The  plan  must  indicate  the 
availability  of  temporary  storage 
capacity  to  meet  the  guidelines  of 
section  9.2  of  this  appendix.  If  available 
storage  capacity  is  insufficient  to  meet 
this  level,  then  the  effiective  daily 
recovery  capacity  must  be  derated  to  the 
limits  of  the  available  storage  capacity. 

4.6  The  following  is  an  example  of 
a  maximum  most  probable  discharge 
volume  planning  calculation  for 
equipment  identification  in  a  higher 
volume  port  area: 

The  facility's  worst  case  discharge 
volume  is  20,000  barrels.  Ten  percent  of 
this  is  2,000  barrels.  Since  this  is  greater 
than  1,200  barrels,  1,200  barrels  are 
used  as  the  planning  volume.  The 
effective  daily  recovery  capacity  must 
be  50  percent  of  this,  or  600  barrels  per 
day.  Tne  abiUty  of  oil  recovery  devices 
to  meet  this  capacity  will  be  calculated 
using  the  procedures  in  section  6  of  this 
appendix.  Temporary  storage  capacity 
available  on  scene  must  equal  twice  the 
daily  recovery  rate  as  indicated  in 
section  9  of  this  appendix,  or  1,200 
barrels  per  day.  This  is  the  information 
the  facility  owner  or  operator  will  use 
to  identify  and  ensure  the  availabiUty 
of,  throu^  contract  or  other  approved 


means  as  described  in  §  154.1028(a)(l 
through  4),  the  required  response 
resources.  The  facility  owner  will  also 
need  to  identify  how  much  boom  is 
available  for  use. 

5.  Determining  Response  Resources 
Required  for  the  Worst  Case  Discharge 
to  the  Maximum  Extent  Practicable 

5.1  A  fadhty  owner  or  operator  shall 
identify  and  ensure  the  availability  of, 
by  contract  or  other  approved  means,  as 
described  in  §  154.1028(a)(l  through  4), 
sufficient  response  resources  to  respond 
to  the  worst  case  discharge  of  oil  to  the 
maximum  extent  practicable.  Section  7 
of  this  appendix  describes  the  method 
to  determine  the  required  response 
resources. 

5.2  Oil  spill  response  resources 
identified  in  the  response  plan  and 
available  through  contract  or  other 
approved  means,  as  described  in 

§  154.1028(a)(l  through  4),  to  meet  the 
applicable  worst  case  discharge 
planning  volume  must  be  located  such 
that  they  can  arrive  at  the  scene  of  a 
discharge  within  the  times  specified  for 
the  applicable  response  tiers  listed  in 
§154.1045. 

5.3  The  effective  daily  recovery 
capacity  for  oil  recovery  devices 
identified  in  a  response  plan  must  be 
determined  using  the  criteria  in  section 
6  of  this  appendix.  A  facility  owner  or 
operator  shall  identify  the  storage 
locations  of  all  response  resources  that 
must  be  used  to  fulfill  the  requirements 
for  each  tier.  The  owner  or  operator  of 
a  facility  whose  required  daily  recovery 
capacity  exceeds  the  applicable 
response  capabiUty  caps  in  Table  5  of 
this  appendix  shall  identify  sources  of 
additional  equipment,  their  locations, 
and  the  arrangements  made  to  obtain 
this  equipment  during  a  response.  The 
owner  or  operator  of  a  facility  whose 
calculated  planning  volume  exceeds  the 
applicable  contracting  caps  in  Table  5 
shall  identify  soiuces  of  additional 
equipment  equal  to  twice  the  cap  listed 
in  Tier  3  or  the  amoimt  necessary  to 
reach  the  calculated  planning  volume, 
whichever  is  lower.  The  resources 
identified  above  the  cap  must  be 
capable  of  arriving  on  scene  not  later 
than  the  Tier  3  response  times  in 

§  154.1045.  No  contract  is  required. 
While  general  listings  of  available 
response  equipment  may  be  used  to 
identify  additional  sources,  a  response 
plan  must  identify  the  specific  sources, 
locations,  and  quantities  of  equipment 
that  a  facility  owner  or  operator  has 
considered  in  his  or  her  planning.  When 
listing  Coast  Guard  classified  oil  spill 
removal  organization(s]  which  have 
sufficient  removal  capacity  to  recovery 
the  volume  above  the  response 


capability  cap  for  the  specific  faciUty,  as 
specified  in  Table  5  of  this  appendix,  it 
is  not  necessary  to  list  specific 
quantities  of  eqtiipment. 

5.4  A  fadUty  owner  or  operator  shall ' 
identify  the  availability  of  temporary 
storage  capacity  to  meet  the 
requirements  of  Section  9.2  of  this 
appendix.  If  available  storage  capadty  is 
insuffident  to  meet  this  requirement, 
then  the  effective  daily  recovery 
capadty  must  be  derated  to  the  limits  of 
the  available  storage  capadfy. 

5.5  When  selecting  response 
resources  necessary  to  meet  the 
response  plan  requirements,  the  fodlity 
owner  or  operator  must  ensure  that  a 
portion  of  those  resources  are  capable  of 
being  used  in  close-to-shore  response 
activities  in  shallow  water.  The 
following  percentages  of  the  on-water 
response  equipment  identified  for  the 
applicable  geographic  area  must  be 
capable  of  operating  in  waters  of  6  feet 
or  less  depth: 

(i)  Offshore — 10  percent 
(ii)  Nearshore/inland/Great  Lakes/ 
rivers  and  canals — 20  percent. 

5.6  In  addition  to  oil  spill  recovery 
devices,  a  facility  owner  or  operator 
shall  identify  suffident  quantities  of 
boom  that  are  available,  by  contract  or 
other  approved  means  as  described  in 
§  154.1028(a)(l  through  4),  to  arrive  on 
scene  within  the  required  response 
times  for  oil  containment  and 
collection.  The  sped  fie  quantity  of 
boom  required  for  collection  and 
containment  will  depend  on  the  spedfic 
recovery  equipment  and  strategies 
employed.  A  facility  owner  or  operator 
shall  also  identify  sufficient  quantities 
of  oil  containment  boom  to  proted  areas 
of  environmental  sensitivity  or 
economic  importance  for  the  number  of 
days  and  geographic  areas  specified  in 
Table  2.  Paragraphs  154.1035fb)(4)(iii) 
and  154.104G(a),  as  appropriate,  shall  be 
used  to  determine  the  amount  of 
containment  boom  required,  through 
contrad  or  other  approved  means  as 
described  in  §  154.1028(a)(l  through  4). 
to  proted  areas  of  environmental 
sensitivity  or  economic  importance. 

5.7  A  fadlity  owner  or  operator 
must  also  identify,  through  contrad  or 
other  approved  means  as  described  in 
§  154.1028(a)(l  through  4),  the 
availability  of  an  oil  spill  removal 
organization  capable  of  responding  to  a 
shoreline  cleanup  operation  involving 
the  calculated  volume  of  oil  and 
emulsified  oil  that  might  impad  the 
affeded  shoreline.  The  volume  of  oil 
that  must  be  planned  for  is  calculated 
through  the  application  of  fadors 
contained  in  Tables  2  and  3.  The 
volume  calculated  from  these  tables  is 
intended  to  assist  the  facility  owner  or 
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operator  in  identifying  a  contractor  with 
sufficient  resource*  and  expertise.  This 
planning  volume  is  not  used  explicitly 
to  determine  a  required  amount  of 
equipment  and  personnel. 

6.  Determining  Effective  Daily  Recovery 
Capacity  for  Oil  Recovery  Devices 

6.1  Oil  recovery  devices  identified 
by  a  facility  owner  or  operator  must  be 
identified  by  manufacturer,  model,  and 
effective  daily  recovery  capacity.  These 
rates  must  be  used  to  determine  whether 
there  is  sufficient  capacity  to  meet  the 
applicable  planning  criteria  for  the 
average  most  probable  discharge, 
maximum  most  probable  discharge,  and 
worst  case  discharge  to  the  maximum 
extent  practicable. 

6.2  For  the  purposes  of  determining 
the  effective  daily  recovery  capacity  of 
oil  recovery  devices,  the  formula  Usted 
in  section  6.2.1  of  this  appendix  will  be 
used.  This  method  considers  potential 
limitations  due  to  available  daylight, 
weather,  sea  state,  and  percentage  of 
emulsified  oil  in  ihe  recovered  material. 
The  Coast  Guard  may  assign  a  lower 
efficiency  factor  to  equipment  listed  in 
a  response  plan  if  it  determines  that 
such  a  reduction  is  warranted. 

6.2.1  The  following  formula  must  be 
used  to  calculate  the  effective  daily 
recovery  capacity: 

R=Tx24  houTSxE 

R— Effective  daily  recovery  capacity 

T— Throughput  rate  in  barrels  per  hour 

(nameplate  capacity] 
E— 20%  Efficiency  factor  (or  lower  factor  as 

determined  by  Coast  Guard) 

6.2.2  For  those  devices  in  which  the 
pump  limits  the  throughput  of  liquid, 
throughput  rate  will  be  calculated  using 
the  pimip  capacity. 

6.2.3  For  oelt  or  mop  type  devices, 
the  throughput  rate  will  be  calculated 
using  the  speed  of  the  belt  or  mop 
through  the  device,  assumed  thickness 
of  oil  adhering  to  or  collected  by  the 
device,  and  suiiaca  area  of  the  belt  or 
mop.  For  purposes  of  this  calculation, 
the  assumed  thickness  of  oil  will  be  Vt 
inch. 

6.2.4  Facility  owners  or  operators 
including  oil  recovery  devices  whose 
throughput  is  not  measurable  using  a 
ptimp  capacity  or  belt/mop  speed  may 
provide  information  to  support  an 
alternative  method  of  calculation.  This 
information  must  be  submitted 
following  the  procedures  in  paragraph 
6.3.2  of  this  appendix. 

6.3  As  an  alternative  to  6.2,  a  facility 
owner  or  operator  may  submit  adequate 
evidence  that  a  different  effective  daily 
recovery  capacity  should  be  applied  for 
a  specific  oil  recovery  device.  Adequate 
evidence  is  actiial  verified  performance 
data  in  spill  conditions  or  tests  using 


ASTM  F  631.  ASTM  F  808,  or  an 
equivalent  test  approved  by  the  Coast 
Guard. 

6.3.1  The  following  formula  must  be 
used  to  calculate  the  effective  daily 
recovery  capacity  under  this  alternative: 

R=DxU 

R— Effective  daily  recovery  capacity 

D— Average  Oil  Recovery  Rate  in  benels  per 
hour  (Item  26  in  ASTM  F  808;  Item 
13.1.15  in  ASTM  F  631;  or  actual 
performance  data) 

U — Hours  per  day  that  a  facility  owner  or 
operator  can  document  capability  to 
operate  equipment  imder  spill 
conditions.  Ten  hours  per  day  must  be 
used  unless  a  facility  owner  or  operator 
can  demonstrate  that  the  recovery 
operation  can  be  sustained  for  longer 
periods. 

6.3.2  A  facility  owner  or  operator 
proposing  a  different  effective  daily 
recovery  rate  for  use  in  a  response  plan 
shall  provide  data  for  the  oil  recovery 
devices  listed.  The  following  is  an 
example  of  these  calculations: 

A  weir  skimmer  identified  in  a 
response  plan  has  a  manufacturer's  rate 
throughput  at  the  pump  of  267  gallons 
per  minute  (gpm). 

267  gpm=381  barrels  per  hour 
R=381x24x.2=1829  barrels  per  day 

After  testing  using  ASTM  procedures, 
the  skimmer's  oil  recovery  rate  is 
determined  to  be  220  gpm.  The  facility 
owmer  or  operator  identifies  sufficient 
response  resources  available  to  support 
operations  12  hour  per  day. 

220  gpm=314  boiiels  per  hour 
R=314xl  2*3768  barrels  per  day 

The  facility  owner  or  operator  will  be 
able  to  use  the  higher  rate  if  sufficient 
temporary  oil  storage  capacity  is 
available.  Determinations  of  alternative 
efficiency  factors  under  paragraph  6.2  or 
alternative  effective  daily  recovery 
capacities  under  paragraph  6.3  of  this 
appendix  will  be  made  by  Commandant, 
(G-MEP-6),  Coast  Guard  Headquarters, 
2100  Second  Street  SW.,  Washington, 
DC  20593.  Response  contractors  or 
equipment  manufacturers  may  submit 
required  information  on  behalf  of 
multiple  fadUty  owners  or  operators 
directly  in  lieu  of  including  the  request 
with  the  response  plan  submission. 

7.  Calculating  the  Worst  Case  Discharge 
Planning  Volumes 

7.1    The  facility  owner  or  operator 
shall  plan  for  a  response  to  a  facility's 
worst  case  discharge.  The  planning  for 
on-water  recovery  must  take  into 
account  a  loss  of  some  oil  to  the 
environment  due  to  evaporative  and 
natural  dissipation,  potential  increases 
in  volume  due  to  emulsification,  and 


the  potential  for  deposit  of  some  oil  on 
the  shoreline. 

7.2    The  following  procedures  must 
be  tised  to  calculate  the  planning 
volume  used  by  a  facility  owner  or 
operator  for  determining  required  on- 
water  recovery  capacity: 

7.2.1  The  following  must  be 
determined:  the  worst  case  discharge 
volimie  of  oil  in  the  Ceidlity:  the 
appropriate  group(s)  for  the  type  of 
petroleum  oil  handled,  stored,  or 
transported  at  the  facility  (non- 
persistent  (Group  I)  or  persistent 
(Groups  n.  in,  IVll;  and  the  fadlity's 
spednc  operating  area.  Fadlities  which 
handle,  store,  or  transport  oil  from 
different  petroleum  oil  groups  must 
calculate  each  group  separately.  This 
information  is  to  be  used  with  Table  2 
of  this  appendix  to  determine  the 
percentages  of  the  total  volume  to  be 
used  for  removal  capacity  planning. 
This  table  divides  the  volume  into  three 
categories:  oil  lost  to  the  environment; 
oil  ^posited  on  the  shoreline:  and  oil 
availaole  for  on-water  recovery. 

7.2.2  "The  on-water  oil  recovery 
volimie  must  be  adjusted  using  the 
appropriate  emulsification  factor  foimd 
in  Table  3  of  this  appendix.  Fadlities 
which  handle,  store,  or  transport  oil 
from  different  petroleum  groups  must 
assume  that  the  oil  groups  resulting  in 
the  largest  on-water  recovery  volume 
v»rill  be  stored  in  the  tank  or  tanks 
identified  as  constituting  the  worst  case 
discharge. 

7.2.3  The  adjusted  voltime  is 
multiplied  by  the  on-water  oil  recovery 
resource  mobilization  factor  found  in 
Table  4  of  this  appendix  from  the 
appropriate  operating  area  and  response 
tier  to  determine  the  total  on-water  oil 
recovery  capadty  in  barrels  per  day  that 
must  be  identified  or  contracted  for  to 
arrive  on-scene  within  the  applicable 
time  for  each  response  tier.  Three  tiers 
are  specified.  For  higher  volume  port 
areas,  the  contraded  tiers  of  resources 
must  be  located  such  that  they  can 
arrive  on  scene  within  6,  30,  and  54 
hours  of  the  discovery  of  an  oil 
discharge.  For  all  other  river,  inland, 
nearshore,  offshore  areas,  and  the  Great 
Lakes,  these  tiers  are  12,  36.  and  60 
hours. 

7.2.4  The  resulting  on-water 
recovery  capadty  in  barrels  per  day  for 
each  tier  must  be  used  to  identify 
response  resources  necessary  to  sustain 
operations  in  the  applicable  operating 
area.  The  equipment  must  be  capable  of 
sustaining  operations  for  the  time 
period  spedfied  in  Table  2  of  this 
appendix.  The  fadlity  owner  or  operator 
must  identify  and  ensure  the 
availability,  through  contrad  or  other 
approved  means  as  described  in 
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S  154.1028(aKl  through  4),  of  suffidant 
oil  spill  reoovaiy  devices  to  provide  the 
effective  daily  oil  recovery  capacity 
required.  If  the  required  capacity 
exceeds  the  applicable  cap  specified  in 
Table  5  of  this  appendix,  then  a  facility 
owner  or  operator  shall  msure,  by 
contract  or  other  approved  means  as 
described  in  §  I54.1028{a)(l  through  4). 
only  for  the  quantity  of  resources 
required  to  meet  the  cap.  but  shall 
identify  sources  of  additional  resources 
as  indicated  in  154.1045(m).  The  owner 
or  operator  of  a  fecility  whose  planning 
volume  exceeds  the  cap  in  1993  must 
make  arrangements  to  identify  and 
ensure  the  availability,  through  contract 
or  other  approved  means  as  described  in 
§  154.1028(a)(l  through  4),  of  the 
additional  capacity  in  1998  or  2003.  as 
appropriate.  For  a  facility  that  handles, 
stores,  or  transports  multiple  groups  of 
oil,  the  required  effective  daily  recovery 
capacity  for  each  group  is  calculated 
before  applyinB  the  cap. 

7.3    The  following  procedures  must 
be  used  to  calculate  the  planning 
volume  for  identifying  shoreline 
cleanup  capacity: 

7.3.1  Tne  following  must  be 
determined:  the  worst  case  discharge 
volume  of  oil  for  the  facility:  the 
appropriate  group(s)  for  the  type  of 
petroleum  oil  handled,  stored,  or 
transported  at  the  facility  [non- 
persistent  (Group  I)  or  persistent 
(Groups  n,  m,  or  IV)];  and  the  operating 
area(s)  in  which  the  facility  operates. 
For  a  facility  storing  oil  from  different 
groups,  each  group  must  be  calculated 
separately.  Using  this  information. 
Table  2  of  this  appendix  must  be  used 
to  determine  the  percentages  of  the  total 
planning  volume  to  be  used  for 
shoreline  cleanup  resource  planning. 

7.3.2  The  shoreline  cleanup 
planning  volume  must  be  adjusted  to 
reflect  an  emulsification  factor  using  the 
same  procedure  as  described  in  section 
7.2.2. 

7^.3    The  resulting  volume  will  be 
used  to  identify  an  oil  spill  removal 
organization  with  the  appropriate 
shoreline  clean-up  capability. 

7.3.4    The  following  is  an  example  of 
the  procedure  described  above: 

A  facility  receives  oil  from  barges  via 
a  dock  located  on  a  bey  and  transported 
by  piping  to  storage  tanks.  The  facility 
handles  #6  oil  (specify  gravity  .96)  and 
stores  the  oil  in  tanks  where  it  is  held 
prior  to  being  burned  in  an  electric 
generating  plant.  The  MTR  segment  of 
the  faciUty  has  six  18  inch  diameter 
pipelines  running  one  mile  from  the 
dock-side  manifold  to  several  storage 
tanks  which  are  located  in  the  non- 
transporlation-related  portion  of  the 
facility.  Although  the  facility  piping  has 


a  normal  working  pressure  of  100 
pounds  per  souare  inch,  the  piping  has 
a  maximimi  allowable  Mrorking  pressxire 
(MAWP)  of  150  pounds  per  square  indi. 
At  MAWP,  the  pumping  system  can 
move  10,000  barrels  (bbls)  of  #6  oil 
every  hour  through  each  pipeline.  The 
facility  has  a  roving  watdiman  who  is 
required  to  drive  the  length  of  the 
piping  every  two  hours  when  the 
facility  is  receiving  oil  from  a  barge.  The 
facility  operator  estimates  that  it  will 
take  approximately  10  minutes  to  secure 
pumping  operations  when  a  discharge  is 
discovered.  Using  the  definition  of 
worse  case  discharge  provided  in 
§  154.1029(b)(ii),  the  following 
calculation  is  provided: 

2  houn  'f  0.17  hour  x  10,000 

bbb  per  hour  ■  21.700  bbls 

Piping  voluinaBS7422  cu  It  •»  S.S 

en  MM .  *%.964  bbU 

Discharge  voluina  per  pipe  „  28.364  bbli 

Number  of  pipeUnas xS 

Total  worst  case  discharge  from  MTR 

fecility=170,184bbl8 
Worst  case  discharge:  170.184  bbls.  Group 

IV  oil 
Emulsification  fector  (from  Table  3):  1.4 
Of>eratiDg  Area  impacted:  Inland 
Planned  %  oil  onshore  recovery  (from 

Table  2):  Inland  70% 
Planned  %  on-water  recovery  (from  Table 

2):  Inland  50%  . 
Planning  volumes  for  onshore  recovery: 

Inland  170,184  x  .7  x  1.4  -  166,780  bbls. 
Conclusion:  The  facility  owner  or  operator 

must  contract  with  a  res(>onse  resource 

capable  of  managing  a  166,784  barrel 

shoreline  cleanup. 
Planning  volumes  for  on  water  recovery: 

Inland  170,184  x  .5  x  1.4  -  119,128  bbls. 

Determine  required  resources  for  on- 
water  recovery  for  each  tier  using 
mobilization  factors  (from  Table  4): 

Tier  1       Tier  2       T>9r  3 


Inland      119,128      x 


.15 


.25 


.40 


equal*  barrels  per  day 
(bpd) 


Inland 


17,869      29,782      47,652 


Conclusion:  Since  the  requirements  for  all 
tiers  for  inland  exceed  the  caps,  the  facility 
owner  will  only  need  to  contract  for  10,000 
bpd  for  Tier  1 ,  20,000  bpd  for  Tier  2,  and 
40,000  bpd  for  Tier  3.  Sources  for  the 
remaining  7,652  bpd  required  for  Tier  3  will 
need  to  be  identified  in  the  response  plan  but 
not  contracted  for. 

20%  of  the  capability  for  Inland,  for  all 
tiers,  must  be  capable  of  operating  in  water 
with  a  depth  of  6  feet  or  less. 

The  focility  owner  or  operator  will  also  be 
required  to  identify  or  ensure,  by  contract  or 
other  approved  means  as  described  in 
§  154.1028(a){l  through  4),  sufficient 
response  resources  required  under 
154.1035(b)(4)  and  154.1045(k)  to  protect 
areas  of  environmental  sensitivity  and 
economic  importance  identified  in  the 


rssponse  plan  for  A»  wont  case  discharge 
from  the  ncility. 

Tha  OOTP  has  the  diacretioD  to  accept  that 
a  facility  can  operate  only  ■  limited  number 
of  the  total  pipelines  at  a  dock  at  a  time.  In 
those  circumstancas,  the  worst  case  discharge 
must  include  the  drainage  volume  from  the 
piping  normally  not  in  use  in  addition  to  the 
drainage  volume  and  volume  of  oil 
discharged  during  recovery  and  shut  down  of 
the  oil  discharge  mnn  the  operating  piping. 

8.  Deteimlning  the  Availability  irf 
Alternatives  Besponse  Methods 

8.1  Response  plans  for  bdlitias  that 
handle,  store,  or  transport  (koups  II  or 
in  persistent  oils  that  operate  in  an  area 
with  year-round  pre-approval  for 
dispersant  use  may  receive  credit  for  up 
to  25  percent  of  their  required  on-water 
recovery  capacity  in  1993  if  the 
availability  of  these  resources  is  ensured 
by  contract  or  other  approved  means  as 
described  in  §  154.1028(aKl  through  4). 
For  response  plan  credit,  these 
resources  must  be  capable  of  being  on- 
scene  within  12  hours  of  a  discharge. 

8.2  To  receive  credit  against  any 
required  on-water  recover  capacity  a 
resp<Hise  plan  must  identify  the 
locations  of  dispersant  stockpiles, 
methods  of  shipping  to  a  staging  area, 
and  appropriate  aircraft,  vessels,  or 
facilities  to  apply  the  dispersant  and 
monitor  its  effectiveness  at  the  scene  of 
an  oil  discharge. 

8.2.1  Sufficient  volumes  of 
dispersants  must  be  available  to  treat 
the  oil  at  the  dosage  rate  recommended 
by  the  dispersant  manufacturer. 
Dispersants  identified  in  a  response 
plan  must  be  on  the  NCP  Product 
Schedule  that  is  maintained  by  the  U.S. 
Environmental  Protection  Agency. 
(Some  States  have  a  list  of  approved 
dispersants  and  within  State  waters 
only  they  can  be  used.) 

8.2.2  Dispersant  application 
equipment  identified  in  a  response  plan 
for  credit  must  be  located  where  it  can 
be  mobilized  to  shoreside  staging  areas 
to  meet  the  time  requirements  in  section 
8.1  of  this  appendix.  Sufficient 
equipment  capacity  and  sources  of 
appropriate  dispersants  should  be 
identified  to  sustain  dispersant 
application  operations  for  at  least  3 
days. 

8.2.3  Qedit  against  on-water 
recovery  capacity  in  pre-approved  areas 
will  be  based  on  the  ability  to  treat  oil 
at  a  rate  equivalent  to  this  credit.  For 
example,  a  2,500  bbl.  credit  against  the 
Tier  1 10,000  bbl.  on-water  cap  would 
require  the  facility  owner  or  operator  to 
demonstrate  the  ability  to  treat  2,500 
bbls/day  of  oil  at  the  manufacturers 
recommended  dosage  rate.  Assuming  a 
dosage  rate  of  10:1,  the  plan  would  need 
to  show  stockpiles  and  sources  of  250 
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bbls.  of  dispersants  at  a  rate  of  250  bbls. 
per  day  and  the  ability  to  apply  the 
dispersant  at  that  daily  rate  ror  3  days 
in  tne  geoeraphic  area  in  which  the 
facility  is  located.  Similar  data  would 
need  to  be  provided  for  any  additional 
credit  against  Tier  2  and  3  resources. 

8.3  ui  addition  to  the  equipment  and 
supplies  required,  a  facility  owner  or 
operator  shall  identify  a  source  of 
support  to  conduct  the  monitoring  and 
post-use  effectiveness  evaluation 
required  by  applicable  regional  plans 
andACPs. 

8.4  Identification  of  the  response 
resources  for  dispersant  application 
does  not  imply  that  the  use  of  this 
technique  will  be  authorized.  Actual 
authorization  for  use  during  a  spill 
response  will  be  governed  by  the 
provisions  of  the  NCP  and  the 
applicable  regional  plan  or  ACP.  A 
facility  owner  or  operator  who  operates 
a  facility  in  areas  with  year-roxmd  pre- 
approval  of  dispersant  can  reduce  the 
required  on-water  recovery  capacity  for 
1993  up  to  25  percent.  A  fedlity  owner 
or  operator  may  reduce  the  required  on 
water  recovery  cap  increase  for  1998 
and  2003  up  to  50  percent  by 


identifying  pre-approved  alternative 
response  methods. 

8.5  In  addition  to  the  credit 
identified  above,  a  facility  owner  or 
operator  that  operates  a  year  round  area 
pre-approved  for  dispersant  use  may 
reduce  their  required  on  water  recovery 
cap  increase  for  1998  and  2003  by  up  to 
50%  by  identifying  non-mechanical 
methods. 

8.6  The  use  of  in-situ  burning  as  a 
non-mechanical  response  method  is  still 
being  studied.  Because  limitations  and 
imcertainties  remain  for  the  use  of  this 
method,  it  may  not  be  used  to  reduce 
required  oil  recovery  capacity  in  1993. 

9.  Additional  Equipment  Necessary  to 
Sustain  Response  Operations 

9.1    A  facility  owner  or  operator  is 
responsible  for  ensuring  that  sufficient 
numbera  of  trained  personnel  and  boats, 
aerial  spotting  aircraft,  containment 
boom,  sorbent  materials,  boom 
anchoring  materials,  and  other  supplies 
are  avail^le  to  sustain  response 
operations  to  completion.  All  such 
equipment  must  be  suitable  for  use  with 
the  primary  equipment  identified  in  the 
response  plan.  A  facility  owner  or 


operator  is  not  reqiiired  to  list  these 
response  resources,  but  shall  certify 
their  availabiUty. 

9.2  A  facility  owner  or  operator  shall 
evaluate  the  availability  of  adequate 
temporary  storage  capacity  to  sustain 
the  effective  daily  recoverv  capacities 
from  equipment  identified  in  the  plan. 
Because  of  the  inefficiencies  of  oil  spill  ^ 
recovery  devices,  response  plans  must 
identify  daily  storage  capacity 
equivalent  to  twice  the  effective  daily 
recovery  rate  reqiiired  on  scene.  This 
temporary  storage  capacity  may  be 
reduced  if  a  fedlity  owner  or  operator 
can  demonstrate  by  waste  stream 
analysis  that  the  efficiencies  of  the  oil 
recovery  devices,  ability  to  decant 
waste,  or  the  availability  of  alternative 
temporary  storage  or  disposal  locations 
will  reduce  the  overall  voliune  of  oily 
material  storage  requirement. 

9.3  A  facility  owner  or  operator  shall 
ensure  that  his  or  her  planning  includes 
the  capability  to  arrange  for  disposal  of 
recovered  oil  products.  Specific 
disposal  procedures  will  be  addressed 
in  the  applicable  ACP. 
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TABLE  1 
RESPONSE  RESOURCE  OPERATING  CRITERIA 
OIL  RECOVERY  DEVICES 
Operating  Environment   Significant  Wave  Height   Sea  State 


Rivers  and  Canals 
Inland 
Great  Lakes 
Ocean 


BQpm  Property 


BOOM 


<.l  foot 
<3  feet 
<4  feet 
<6  feet 


Use 


1 

2 
2-3 
3-4 


Significant  Wave 
Height 

Sea  State 

Boom  height  -  in. 
(draft  plus 
freeboard ) 

Reserve  Buoyancy 
to  Weight  Ratio 

Total  Tensile 
Strength  -  lbs. 


Rivers  6 
Canals 


<1 


Inland 


Great  Lakes 


Ocean 


<3 


1 
6-18 

2:1 


2 

18-42 

2:1 


<4 

2-3 

18-42 


<6 

3-4 
>42 


2:1   3:1  to  4:1 


4,500    15-20,000   15-20,000    >20,000 


Skirt  Fabric  Tensile  200 
Strength  -  lbs. 


Skirt  Fabric  Tear 
Strength  -  lbs. 


100 


300 


100 


300 


100 


500 


125 


Oil  recovery  devices  and  bocxn  must  be  at  least  capable 
of  operating  in  wave  heights  up  to  and  including  the  values 
listed  in  Table  1  for  each  operating  environment. 


Spill 
Location 

Rivers  and 
canals 

Sustainability 
of  on-water  oil 

• 

3  Days 

recovery 

Oil 
Group 

% 

Natural 

Dissipation 

% 

Recovered 
Floating  Oil 

1 

Non-persistent 

oils 

80 

10 

Light  crudes  40 


Medium  crudes 

and  fuels  20 


Heavy  crudes 
and  fuels 


15 


15 


20 


Nearshore/Inland 
Great  Lakes 


Offshore 


4  Days 

%        %         i\ 

on  Natural  Recovered 

On  Shore      Dissipation      Floating  Oil 


10 


45 


65 


75 


80 


50 


30 


10 


211 


!i) 


ii) 


;;3 


6  Days 

%  %  % 

Oil  Natural  Recovered 

On  Shore      Dissipation      Floating  Oil 


10 


30 


50 


70 


Table  2  Removal  Capacity  Planning  Table 


95 


75 


60 


50 


25 


40 


40 


oa 

On  Shore 


20 


30 


< 

o 


Z 

p 

to 


3 

I 

U1 


I 
s 

6 


i 


TABLE  3 
EMULSIFICATION  FACTORS  FOR  PETROLEUM  OIL  GROUPS 


NON-PERSISTENT  OIL 
GROUP  I  1.0 
PERSISTENT  OIL 
GROUP  II  1.8 
GROUP  III  2.0 
GROUP  IV        1.4 
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TABLE  4 
ON  WATER  OIL  RECOVERY  RESOURCE  MOBILIZATION  FACTORS 
Operating  Area        Tier  1         Tier  2        Tier  3 


Rivers  &  Canals 
Inland/Nearshore/ 
Great  Lakes 
Offshore 


.30 
.15 

.10 


.40 
.25 

.165 


.60 
.40 

.21 


Note:   These  mobilization  factors  are  for  total  response 
resources  nobilized,  not  incremental  response  resources. 
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TABLE  5 
RESPONSE  CAPABILITY  CAPS  BY  OPERATING  AREA 
Tier  1 


February  18.  1993 

All  except   lOK  bbls/day 

rivers  &  canals. 

Great  Lakes 

Great  Lakes  5K  bbls/day 


Rivers  & 
canals 


1,500  bbls/day 


^ 


February  18.  1998 

All  except   12. 5K  bbls/day 

rivers  &  canals. 

Great  Lakes 

Great  Lakes  6.35K  bbls/day 


Rlviers  & 
canals 


1,875  bbls/day 


February  18.  2003 
All  except      TBD 
rivers  &  canals. 
Great  Lakes 

Great  Lakes     TBD 

Rivers  &        TBD 
canals 


Tier  2 
20K  bbls/day 


Tier  3 
40K  bbls/day 


lOK  bbls/day   20K  bbls/day  - 
3,000  bbls/day  6,000  bbls/day 

25K  bbls/day    50K  bbls/day 

12. 3K  bbls/day  25K  bbls/day 
3,750  bbls/day  7,500  bbls/day 


V 


TBD 

TBD 
TBD 


TBD 

TBD 
TBD 


Note:   The  caps  show  cumulative  overall  effective  dally 
I     recovery  capacity  not  Incremental  Increases. 

TBD  >  To  be  determined 
muLPt^  cooe  4«io-i4-e 
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Appendix  D  of  Part  154— Interim 
Guidelines  for  Determining 
Economically  Important  and 
EnvironmentaUy  SenaitiTe  Areas  Cor 
Facility  Response  Plans 

1.  Purpose 
Since  the  Coast  Guard  is  usirg  the 

facility's  potential  to  impact  sensitive 
areas  as  a  factor  in  determining  whether 
a  facility  could  reasonably  be  expected 
to  cause  substantial  harm  or  significant 
and  substantial  harm,  it  is  necessary  for 
facility  owners  or  operators  to  be  able  to 
correctly  identify  sensitive  areas. 
Sensitive  areas  will  require  mere 
stringent  protective  measures  than  other 
areas  in  the  event  of  a  discharja.  These 
guidelines  will  help  facility  owners  or 
operators  identify  the  areas  that  affect 
the  classification  of  their  facilities  and 
'ihe  areas  which  require  increased 
awareness  during  the  planning  process. 
These  guidelines  wul  serve  as  interim 
guideUnes  imtil  the  area  committees 
have  identified  sensitive  areas  in  the 
iVrea  Contingency  Plans  (ACP). 

2.  Identifying  Sensitive  Areas  Potentially 
Impacted  by  a  Worst  Case  Discharge 
From  a  Facility 

Proximity  to  environmentally 
sensitive  areas  has  been  identified  as  a 
factor  in  the  substantial  harm 
evaluation.  To  assist  owners  or 
operators  in  identifying  these  areas, 
environmentally  sensitive  arecs  may 
include  a  variety  of  areas,  sucli  as: 
wetlands.  National  and  State  parks, 
critical  habitats  for  endangered  and 
threatened  species,  wilderness  and 
natiu^l  areas,  marine  sanctuanes, 
conservation  areas,  preserves,  wildlife 
areas,  scenic  and  wild  rivers,  seashore 
and  lakeshore  recreational  areas,  and 
critical  biological  resource  are^s. 

Other  en'/ironmental  areas  that  may 
be  considered  by  the  Coast  Guard  to 
determine  whether  a  facility  poses 
significant  and  substantial  harm  to  the 
environment  include:  Federal  and  State 
lands  that  are  research  natural  areas, 
heritage  program  areas,  land  triist  areas, 
and  historical  and  archeological  sites 
and  parks.  These  areas  may  also  include 
unique  habitats,  such  as:  aquaculture 
sites,  bird  nesting  areas,  designated 
migratory  routes,  and  designated 
seasonal  habitats.  The  Coast  Guard  may 
determine,  on  a  case-by-case  basis,  that 
additional  areas  that  possess  ecological 
significance  are  considered  to  be 
environmentally  sensitive  for  the 
piuposes  of  this  regulation. 

Tne  Commandant  in  consiiltation 
with  EPA's  Regional  Administrator  may 
determine,  on  a  case-by-case  basis,  that 
areas  not  contained  in  this  appendix  but 
that  possess  ecological  value  are 


considered  to  be  sensitive  environments 
for  purposes  of  this  regulation. 

Dated:  January  19. 1993. 
|.W.  Kima. 

Admtoi,  U.S.  Coatt  Gaard.  Commandant 
[FR  Doc  93-1708  Filed  2-1-93;  8:45  am] 
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33  CFR  Part  155 

[CQD  91-034] 
RIN2115-AD81 

VmmI  ResponM  Plans 

agency:  Coast  Guard,  DOTT. 
ACTION:  Interim  final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  regulations  requiring 
response  plans  for  certain  vessels  that 
carry  oil  in  bulk  as  cargo  and  additional 
requirements  for  certain  vessels 
operating  in  Prince  William  Sound, 
Alaska.  These  regulations  are  mandated 
by  the  Federal  Water  Pollution  Control 
Act  (FWPCA).  as  amended  by  the  Oil 
PolluUon  Act  of  1990  (OPA  90).  The 
purpose  of  these  requirements  is  to 
improve  response  capabilities  and 
minimize  the  impact  of  oil  spills  fit)m 
these  vessels. 

DATES:  This  rule  is  effective  February  5, 
1993,  except  for  §§  155.1110  through 
155.1150  of  subpart  E.  Sections 
155.1110  throu^  155.1150  are  effective 
August  18. 1993.  The  Director  of  the 
Federal  Register  approves  as  of  February 
5, 1993,  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations.  Comments  on  the  interim 
final  rule  must  be  received  by  April  6, 
1993. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety  . 
Council  (G-LRA/3406)  (CGD  91-034). 
U.S.  Coast  Guard  Headquarters,  2100  '• 
Second  Street  SW.,  Washington.  DC 
20593-0001,  or  may  be  dehvered  to 
room  3406  at  the  same  address  between 
8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 

Comments  on  collection  of 
information  requirements  must  also  be 
mailed  to  the  Office  of  hiformation  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  725  17th 
Street  NW.,  Washington.  DC  20503, 
ATTN:  Desk  Officer,  U.S.  Coast  Guard. 
When  submitting  comments,  include 
your  name  and  address,  identify  both 
this  rulemaking  (91-034)  and  the 
specific  section  of  the  rulemaking  to 
which  each  comment  applies,  and  give 
the  reason  for  the  comment.  If  you  want 
acknowledgement  of  receipt  of 


comments,  enclosed  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  the 
dockat  and  will  be  available  for 
inspection  and  copying  at  room  3406, 
U.S.  Coast  Guard  Headquarters. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Gary  Greene, 
Project  Manager,  Oil  Pollution  Act  of 
1990  (OPA  90)  Staff.  (202)  267-6739. 
This  telephone  is  equipped  to  record 
messages  on  a  24-hour  basis. 

SUPPLEMENTARY  WFORMATKNI: 

Raqveat  for  commeBts 

The  Coast  Guard  is  soliciting 
comments  on  portions  of  the  interim 
final  rule  where  we  have  made  major 
changes  based  on  our  review  of 
comments  received  on  the  proposed 
rule  (57  FR  27514.  June  19, 1992).  The 
Coast  Guard  encourages  the  submission 
of  written  data,  views,  or  arguments  on 
the  following  issues: 

1.  Section  155.1015:  The  new 
exemption,  imder  certain 
circumstances,  for  foreign  flag  vessels 
transiting  the  exclusive  economic  zone 
and  territorial  seas. 

2.  Section  155.1020:  Definition  of 
Contract  or  other  approved  means.  The 
new  "other  approved  means"  for 
ensuring  the  availability  of  response 
resources,  and  the  new  situations  in 
which  the  owner  or  operator  may  obtain 
written  consent  from  an  oil  spill 
removal  organization  to  ensure  the 
availability  of  response  resources. 

3.  Section  155.1050(f)(6):  The  new 
requirements  for  owners  or  operators  to 
plan  for  close-to-shore  response 
activities  in  shallow  water. 

4.  Section  155.1050(g):  The  revised 
response  times  for  the  Great  Lakes  area. 

5.  Section  155.1050(k):  The  revised 
requirements  for  owners  or  operators  to 
ensure  the  availability  of  dispersants. 

6.  Section  155.1052:  The  new  section 
which  establishes  response  plan 
requirements  and  criteria  for  vessels 
carrying  group  V  petroleum  oil  (specific 
gravity  greater  than  1)  as  a  primary 
cargo. 

7.  Section  155.1054:  The  new  section 
which  establishes  response  plan 
requirements  and  criteria  for  vessels 
carrying  non-petroleum  oil  as  a  primary 
cargo. 

8.  Section  155.1062:  The  new  section 
which  establishes  requirements  for  the 
inspection  and  maintenance  of  certain 
response  resources. 

9.  Section  155.1130:  The  revised 
requirements  for  on-water  removal 
capability. 

10.  Appendix  B.  Table  6:  The  new 
caps  for  die  Great  Lakes  area. 
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While  comments  are  specifically 
requested  on  the  above  issues,  ell 
comments  on  any  issues  raised  by  this 
rulemaking  will  be  considered. 

Drafting  Infbrmatian 

The  principal  persons  involved  in 
drafting  ^s  docxunent  are  Commands 
Glenn  Wiltshire,  Project  Manager. 
Lieutenant  Commander  Gary  Greene, 
Project  ManagOT,  and  Joan  lllghman. 
Project  Counsel.  OPA  90  Staff. 

Background  and  Pnipose 

The  Federal  Water  Pollution  Control 
Act  (FWPCA).  33  U.S.C  1321(i)(5). 
requires  the  owner  or  operator  of  a  tank 
vessel,  as  defined  under  46  U.SC.  2101, 
or  a  facihty  to  prepare  and  submit  to  the 
President  a  plan  for  responding,  to  the 
maximum  extent  i»acticable.  to  a  worst 
case  discharge,  and  to  a  substantial 
threat  of  such  a  discharge,  of  oil  or  a 
hazardous  substance.  Worst  case 
discharge  is  defined  in  section 
311(8H24)  of  the  FWPCA  as  the  loss  of 
the  entire  cargo  in  adverse  weatho^ 
conditions. 

Since  the  publicaticui  of  the  notice  of 
proposed  rulemaking.  Congress  passed 
the  Coast  Guard  Authorization  Act  of 
1992  (Pub,  L.  102-587,  November  4. 
1992).  Section  5209(b)  of  the  Act 
provides  that  the  following  vessels  are 
deemed  not  to  be  tank  vess^s  for  the 
purposes  of  any  law: 

(1)  An  offshore  supply  vessel. 

(2)  A  fishing  or  fi^  tender  vessel  of 
not  more  than  750  gross  tons  that 
transfers  without  charge  to  a  fishing 
vessel  owned  by  the  same  person. 

The  result  of  the  Haauthof  icaiiou  Act 
is  that  the  vessels  described  are  not  tank 
vessels  for  the  purposes  of  the  FWPCA 
and  the  vessel  response  plan 
requirements.  We  have  revised  the 
applicability  section  of  the  interim  final 
rule  accordingly. 

The  vessel  response  plan 
requirements  are  applicable  to  all 
vessels  certificated  under  46  CFR 
subchapter  D,  vessels  that  have  a 
Certificate  of  Comphance  or  Tank 
Vessel  Examination  Letter,  other 
certificated  vessels  that  are  permitted  to 
carry  Umited  quantities  of  oil,  and 
uninspected  vessels  that  carry  oil  in 
bulk  as  cargo  or  cargo  residue.  The 
requirements  are  also  applicable  to 
vessels  carrying  oil  in  hvik  as.  cargo  or 
cargo  residue  pursuant  to  an 
International  Oil  Pollution  Prevention 
(lOPP)  or  Noxious  Liquid  Substance 
(NLS)  certificate  required  by  33  CFR 
151.33  m  151.35,  and  dedicated 
response  vessels  carrying  oil  in  bulk  as 
cargo  or  cargo  residue  outside  a 
response  area. 


For  the  purposes  of  the  interim  final 
rule,  we  are  using  the  definition  of  oil 
that  is  amtained  in  secticui  311(aKl)  of 
the  FWPCA.  Oil  includes  but  is  not 
Umited  to  petroleum,  fuel  oil,  sludge,  oil 
refuse,  and  oil  mixed  with  waste  other 
than  dredge  spoils.  This  definition 
includes  animal  and  vegetable  oils  in 
addition  to  petroleum  olL 

Section  311()X5KC)  of  the  FWPCA 
requires  that  response  plans  must:  (1)  Be 
consistent  with  the  requirements  of  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP)  and 
Area  Contingency  Plans  (ACPs);  (2) 
idoitify  the  quaUfied  individual  with 
full  authority  to  implement  removal 
actions,  and  reqxiire  immediate 
communications  between  that 
individual  and  the  appropriate  Federal 
official  and  the  oil  spill  removal 
organizatioos  provioing  perscxmel  and 
equipment;  (3)  identify  and  ensure  the 
avail^tlity  of,  by  contract  or  other 
apimtved  means,  private  personnel  and 
equipmmt  necessary  to  remove  to  the 
maximum  extent  practicable  a  wc^st 
case  discharge  and  to  mitigate  or 
prevent  a  substantial  threat  of  such  a 
disdmrge;  (4)  describe  the  training, 
equipment  testing,  periodic 
unaimounced  drills,  and  response 
actions  of  persons  on  the  vessel  to  be 
carried  out  under  the  plan  to  ensure  the 
safety  of  the  vessel  and  to  mitigate  or 
prevent  the  discharge,  or  the  substantial 
threat  of  a  discharge;  and  (5)  be  updated 
periodically  and  resubmitted  for 
approval  of  each  significant  change. 

A  major  objective  of  the  OP  A  90 
amendments  to  section  311(iK5)  of  the 
FWPCA  is  to  create  a  system  in  which 
private  parties  supply  the  bulk  of 
equipment  and  personnel  needed  for  an 
oil  spill  response  in  a  given  area.  A 
worst  case  discharge  will  likely  require 
the  use  of  both  private  and  public 
resources.  However,  the  vessel  response 
plan  (VRP)  is  required  to  identify 
private  resources.  The  integration  and 
coordinalioD  of  public  and  {urivate 
respcHise  resources  will  be  addressed  in 
the  appUcable  Area  Contingency  Plans. 

Section  311(j)(5)(D)  of  the  FWPCA 
requires  the  President  to  promptly 
review  vessel  response  plans,  require 
amendments  to  any  plan  that  does  not 
meet  the  requirements  of  section 
311(jM5],  and  approve  any  plan  that 
comphes  with  section  311(j)(S}.  The 
President  also  must  review  each 
response  plan  periodically  thereafter. 
The  President  delegated  the  authority  to 
review  and  ap{Ht}ve  vessel  resfwcse 
plans  to  the  Secretary  of  the  Depwtraenl 
of  Tran^p<Mlation  (DOT)  on  October  18. 
1991  by  Executive  Order  12777  (56  FR 
54757).  The  Secretary  further  delegated 
this  authority  to  the  Commandant  of  the 


Coast  Gaard  qq  March  3. 1992  in  46 
CFR  1.46(m)  (57  FR  BSSl). 

Section  3ll(j)(5)  of  the  FWPCA  and 
section  4202(bK4)  of  QPA  90  set  the 
implementation  schedule  for  these 
provisions.  After  February  18, 1993,  a 
vess^  required  to  prepare  and  submit  a' 
response  plan  may  not  handle,  store,  or 
transport  oil  unless  a  plan  has  been 
submitted  for  approvaL  After  August  18, 
1993.  a  vessel  required  to  prepare  and 
submit  a  response  plan  may  not  perform, 
any  of  these  functions  imless  it  it 
0{>erating  in  compUance  with  that  plan. 

After  submission  of  a  plan,  but  prior 
to  its  approval,  a  vessel  may  continue 
opwaticuis  for  up  to  2  years  if  the  owner 
or  operator  of  the  vessel  certifies  the 
availability  of  private  personnel  and 
equipment  sufficient  to  respond  to  a 
worst  case  discharge  and  the  owner  or 
operator  has  received  written 
authorizatioD  for  continued  operations 
from  the  Coast  Guard.  Written 
authorization  is  required  because 
sectitm  311(iK5)  of  the  FWPCA  states 
that  a  vessel  permitted  to  cootinoe 
operations  for  up  to  two  years  as 
described  above  must  be  authorised  to 
do  so. 

Although  OPA  90  requires  response 
plans  for  oil  or  hazardous  substance 
spills,  section  4202(bK4)  estabUshes  an 
implementation  schedule  only  for 
submission  and  approval  of  oil  spill 
response  plans.  Response  plans  for 
hazardous  substance  spills  will  be  the 
subject  of  a  separate  rulemaking. 

Section  5005  of  OPA  90  sets  oil  spill 
removal  requirements  for  Prince 
WilUam  Sound  (PWS),  Alaska  in 
addition  to  those  in  section  311(jKS)  ot 
the  FWPCA.  When  Congress  passed 
OPA  90,  sectioo  5005  applied  to  all 
vessels  operating  in  Prince  William 
Sound.  However,  Congress  amended 
section  5005  of  OPA  90  on  October  5. 
1992.  by  changing  which  vessels  are 
subject  to  the  additional  requirements 
for  PWS.  The  only  vessels  to  which 
section  5005  of  OPA  90,  as  amended  by 
section  354  of  the  DOT  Appropriaitions 
Act  (Pub.  L.  102-388,  October  5, 1993) 
now  applies  are  tankers  loading  cargo  at 
a  facility  permitted  under  the  Trans- 
Alaska  Pipeline  AuthorizatioD  Act 
(TAPAA)  (43  U.S.a  1651  et  seq.]. 

Section  5005  provides  an  even  greater 
margin  of  safety  for  PWS  by  requiring 
vessel  response  plans  to  provide  for. 
PropoGitioning  response  equipment; 
estaoli^iing  an  oil  spill  removal 
organization  with  trained  personnel  to 
protect  property  and  economic  interests; 
special  training  for  residents  in  PWS; 
performing  periodic  testing  and 
certification  of  response  eouipmsnt;  and 
exercising  required  trained  personnel 
and  spill  removal  equipment 
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This  rulemaking  does  not  address  the 
requirements  of  section  311(j)(6)  of  the 
FWPCA  for  the  carriage  and  inspection 
of  discharge-removal  equipment.  The 
Coast  Guard  published  a  notice  of 
proposed  rulemaking  (NPRM)  on 
"Requirements  for  Vessels  to  Carry 
Discharge-Removal  Equipment"  in  the 
Federal  Register  on  September  29, 1992 
(57  FR  44912).  The  requirements  for 
fadUty  response  plans  are  contained  in 
a  separate  Interim  final  rule  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Regulatory  History 

The  Coast  Guard  published  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  on  this  project  in  the  August 
30, 1991,  Federal  Register  (56  FR 
43534).  The  ANPRM  discussed  the 
backgroimd  and  requirements  of  section 
31  Kj)  of  the  FVVPCA  and  possible 
regulatory  approaches.  The  ANPRM 
raised  59  questions  for  public  comment, 
and  the  Coast  Guard  received  172 
comments  which  were  considered  in 
developing  the  NPRM. 

In  aodition  to  accepting  written 
comments  concerning  the  development 
of  proposed  regulations  for  vessel 
response  plans,  a  public  workshop  was 
held  in  Washington,  DC  on  November 
14, 1991.  A  total  of  196  persons 
participated  in  the  workshop.  During 
the  workshop,  the  Coast  Guard 
summarized  the  written  comments 
received  in  response  to  the  ANPRM  and 
solicited  additional  input  on  specific 
issues. 

Because  of  the  need  for  additional 
information  to  assist  with  the 
development  of  the  proposed  rule,  the 
Coast  Guard  published  a  Notice  of 
Intent  to  Form  a  Negotiated  Rulemaking 
Committee  on  November  18, 1991  (56 
FR  58202).  Based  on  the  comments 
received  on  that  notice,  the  Coast  Guard 
established  the  Oil  Spill  Response  Plan 
Negotiated  Rulemaking  Committee  (the 
Committee).  A  notice  announcing  the 
establishment  of  the  Committee  was 
published  in  the  Federal  Register  on 
January  10, 1992  (57  FR  1139).  Twenty- 
six  organizations  participated  on  the 
Committee.  The  Coast  Guard  was  a 
member  of  the  Committee. 

Committee  sessions  were  held 
between  January  8  and  March  27, 1992. 
The  Committee  was  charged  with 
considering  five  issues;  (1)  Definition  of 
"maximum  extent  practicable;"  (2) 
definition  of  "adverse  weather"  for 
purposes  of  determining  recovery 
capacity  of  removal  equipment;  (3) 
applicability  of  requirements  to  various 
categories  of  vessels  that  carry  oil  in 
bulk  as  cargo;  (4)  contractor 
certification;  and  (5)  carriage  of 


discharge  removal  equipment.  The 
Committee  considered  a  nimiber  of 
options  and  alternatives  during  its 
discussions  that  were  not  included  in 
their  recommendations.  The  consensus 
recommendations  included  in  the  final 
report  of  the  Committee  reflect  the 
agreement  of  all  Committee  members 
and  were  used  when  drafting  the 
proposed  rule.  The  Coast  Guard  expects 
to  issue  guidance  on  contractor 
classification  and  has  published  an 
NPRM  on  discharge-removal  equipment 
carriage  (57  FR  44912.  September  29. 
1992).  Copies  of  the  final  Committee 
report  and  all  docimients  considered  by 
the  Committee  during  its  meetings  are 
available  in  the  public  docket  for  this 
rulemaking. 

On  Jime  19, 1992,  the  Coast  Guard 
published  an  NPRM  entitled  Vessel 
Response  Plans  in  the  Federal  Register 
(57  FR  27514).  A  correction  notice 
concerning  portions  of  the  NPRM  was 
published  on  July  1, 1992  in  the  Federal 
Register  (57  FR  29354).  By  the  close  of 
the  comment  period  on  August  3, 1992, 
the  Coast  Guard  received  246  letters 
commenting  on  the  proposal,  all  of 
which  it  considered  in  developing  this 
interim  final  rule.  Additional  comments 
have  been  received  since  the  close  of  the 
comment  period,  and  they  have  been 
considered  to  the  extent  possible  in 
developing  this  interim  final  rule. 

One  letter  requested  that  the  Coast 
Guard  conduct  a  public  hearing  on  this 
proposed  rule.  A  public  hearing  was  not 
neld  because  the  Coast  Guard 
determined  that  there  was  sufficient 
opportimity  to  make  oral  presentations 
during  the  public  workshop  and  the 
Committee  meetings. 

The  Committee  reconvened  August 
18-20. 1992.  after  the  close  of  the  public 
comment  period  on  the  NPRM,  to 
review  the  comments  received  on  their 
recommendations.  The  Committee  did 
not  reach  consensus  on  any  additional 
recommendations  during  the  final 
meeting  and  made  no  amendments  to 
the  final  Committee  report.  However, 
the  Committee  meeting  did  create  a 
forum  for  some  members  and  the  public 
to  discuss  imresolved  issues  and 
provide  additional  information  on  the 
Committee's  earlier  recommendations. 
All  documents  considered  by  the 
Committee  during  the  final  meeting  are 
available  in  the  pubUc  docket  for  this 
rulemaking. 

Given  the  statutory  deadline  for  the 
submission  of  response  plans  by  vessel 
owners  or  operators,  the  Coast  Guard 
released  NVIC  No.  8-92  on  September 
23, 1992.  Change  1  to  NVIC  No.  8-92 
was  released  on  December  4, 1992.  The 
NVIC  and  Change  1  to  the  NVIC 
provided  giiidance  to  the  marine 


industry  for  preparing  response  plans 
for  certain  vessels,  as  required  by  the 
OPA  90  amendments  to  the  FWPCA. 
The  Coast  Guard  will  accept  a  response 
plan  based  on  the  NVIC  to  meet  the 
February  18, 1993  deadline,  as  well  as 
a  response  plan  meeting  this  interim 
final  rule.  The  owner  or  operator  who 
submits  a  response  plan  for  a  vessel 
based  on  the  NVIC  must  so  Indicate  that 
in  a  letter  accompanying  the  plan 
submission.  This  plan  will  be  reviewed 
for  approval  basea  on  the  provisions 
contained  in  the  Navigation  and 
Inspection  Circular  (NVIC).  Any 
response  plan  submitted  after  February 
18, 1993  must  meet  the  requirements  of 
this  interim  final  rule.  After  August  18, 
1993,  all  vessels  must  be  operating  in 
compliance  with  an  approved  plan  or  be 
authorized  in  writing  oy  the  Coast 
Guard  to  operate  pending  approval  of  a 
submitted  plan. 

To  receive  this  interim  authorization 
from  the  Coast  Guard,  a  vessel  owner  or 
operator  must  certify  to  the  Coast  Guard 
that  he  or  she  has  ensured  by  contract 
or  other  approved  means,  the 
availabiUty  of  private  personnel  and 
equipment  necessary  to  respond,  to  the 
maximum  extent  practicable,  to  a  worst 
case  discharge  or  a  substantial  threat  of 
such  a  discharge. 

Discussion  of  Comments  and  Changes 

Discussion  of  General  Issues 

Many  comments  were  concerned  with 
the  possible  application  of  the  planning 
criteria" included  in  the  proposed  rule  as 
performance  standards  in  a  post- 
response  enforcement  action  or 
litigation.  As  indicated  in  both  the 
preamble  and  §§  155.1010  and  155.1110 
of  the  proposed  rule,  this  rulemaking 
establishes  plaiming  criteria  to  be  used 
by  vessel  owners  or  operators  to  develop 
their  Federal  response  plans.  The 
criteria  were  derived  from  a  number  of 
assumptions  that  may  not  be  applicable 
when  a  spill  occxirs.  The  Coast  Guard 
does  not  intend  to  use  these  criteria  to 
measure  performance  during  a  spill 
response.  However,  these  are 
requirements  in  the  interim  final  rule 
(e.g.,  training  and  drills)  where  the 
Coast  Guard  does  expect  the  vessel 
owner  or  operator  to  ensure 
performance.  See  the  "Federalism" 
section  of  this  preamble  for  further 
discussion  on  this  issue. 

Many  comments  expressed  concern 
that  the  requirements  in  the  proposed 
rule  were  inconsistent  with  and  went 
well  beyond  the  requirements  of 
MARPOL  Annex  I,  Regulation  26. 
Regulation  26  requires  certain  vessels  to 
have  shipboard  emergency  plans  that 
address  at  least  four  areas:  Procedures 
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for  reporting  oil  pollution  incidents;  a 
listing  of  authorities  to  be  notified;  e 
detailed  description  of  immediate 
actions  to  be  taJten  by  the  vessel's  crew 
to  reduce  or  control  an  oil  discharge; 
and  procedures  for  coordinating 
shipboard  activities  with  national  and 
local  authorities.  The  requirements  of 
section  311(j)(5)  of  the  FWPCA  exceed 
those  of  Regulation  26,  but  the  Coast 
Guard  has  minimized  inconsistencies  to 
the  maximum  extent  practicable. 

In  a  response  plan,  section  311(jH5)  of 
the  FWPCA  requires  vessel  owners  or 
operators  to  also:  Identify  and  ensure, 
through  contract  or  other  approved 
means,  the  availability  of  necessary 
private  response  resources;  describe 
training  and  drills;  identify  a  qualified 
individual  with  specific  authority  and 
responsibilities;  and  address  periodic 
plan  updates.  Under  the  FWPCA,  the 
Coast  Guard  cannot  allow  vessels  that 
meet  only  Regulation  26  standards  to 
handle,  store,  or  transport  oil  in  waters 
subject  to  U.S.  jurisdiction- 

OPA  90  requires  owners  or  operators 
to  submit  response  plans  by  February 
18. 1993.  However.  MARPOL  Annex  I. 
Regulation  26  is  not  fully  effective  until 
April  4, 1995.  To  minimize  the  burden 
on  foreign  flag  vessel  owners  or 
operators  who  must  prepare  both  an 
IMO  shipboard  emergency  plan  and  a 
U.S.  response  plan,  the  Coast  Guard  has 
revised  the  response  plan  finmat 
provisions  to  allow  greater  flexibility  in 
combining  these  two  plans  into  one 
document. 

Ntimerous  comments  noted  that  the 
proposed  rule  requires  them  to  plan  for 
a  potential  disdiarge  of  fuel  or  bunker 
in  addition  to  oil  carried  in  btilk  as 
cargo,  and  that  this  exceeds  the 
requirements  of  OPA  90.  For  U.S.  flag 
vessels,  the  Coast  Guard  intended  the 
vessel  response  plan  required  by  OPA 
90  to  satisfy  the  requirements  of  IMO 
Regulation  26  and  reduce  the  overall 
burden  on  the  owner  or  operator.  After 
further  consider^on.  the  Coast  Guard 
has  determined  that  this  may  place  an 
undue  burden  on  those  U.S.  vessels  that 
do  not  have  to  comply  with  IMO 
Regulation  26.  Therefore,  the  Coast 
Guard  has  amended  §  155.1030  of  the 
interim  final  nile  to  allow  an  owner  or 
operstor  to  address  the  additional 
provisions  of  Regulation  26  if  desired. 
The  requirement  for  an  owner  or 
operator  to  plan  for  the  discharge  of  fuel 
has  been  eliminated  from  the  interim 
final  rule.  Any  U.S.  vessel  owner  or 
operator  who  wants  to  have  the  311(j) 
plan  ccxisidered  fw  compliance  with 
IMO  Regulation  26  should  inform  the 
Coast  Guard  of  this  fact  in  writing  at  the 
ti.me  of  plan  submissioa.  Althou^  the 
Coast  Guard  has  not  determined  how 


IMO  Regulatian  26  will  be  implemented 
for  all  vessels,  we  anticipate  that  a  plan 
prepared  following  the  guidance 
contained  in  S  155.1030(})  will  ntaet  the 
mininnim  requirements  of  Regulatioo 
26.  When  the  Coast  Guard  issues  a  letter 
appnmng  a  response  plan,  the  letter 
will  indicate  whether  it  complies  with 
Regulation  26,  for  entry  into  port  states, 
if  the  owner  or  operator  has  includad  in 
the  plan  the  expended  provisions  of 

S  155.10300']. 

Many  comments  stated  that  it  was 
impossible  for  owners  or  oper^ors  to 
meet  the  statutory  deadlines  for 
submitting  and  complying  with  vessel 
response  plans  because  the  Coast  Guard 
would  not  have  published  the 
regulations  by  August  18,  1992.  OPA  90 
requires  owners  or  operators  to  submit 
vessel  respcmse  plans  by  February  18, 
1993;  the  Coast  Guard  has  no  discretion 
to  change  that  date. 

As  discussed  in  "Regulatory  History," 
the  Coast  Guard  promulgated  NVIC  No. 
8-92  dated  September  15, 1992,  and 
Change  1  to  NVIC  No.  8-92  dated 
December  4, 1992,  to  provide  guidance 
to  the  marine  industry  for  preparing 
response  plans.  The  submission  by 
February  18, 1993,  of  a  response  plan 
based  on  the  NVIC  will  be  accepted  by 
the  Coast  Goard  for  the  initial  vessel 
response  plan  submission. 

The  additional  OPA  90  section  5005 
requirements  for  Prince  William  Sound 
have  no  statutory  deadhnes.  Therefore, 
the  Coast  Guard  has  detwmined  that  it 
is  appropriate  to  delay  the 
implementation  of  these  requirements 
until  180  days  aft»  the  effective  date  of 
the  interim  final  rule. 

Many  comments  expressed  concern 
that  an  owner  or  operator  could  not 
submit  a  vessel  response  plan  until  the 
NCP  is  revised  and  the  ACPs  are 
completed,  as  required  by  OPA  90.  The 
Coast  Guard  recognizes  that  the  NCP 
and  the  ACPs  will  not  be  revised  or 
completed  prior  to  the  initial 
submission  of  vessel  response  pleuis  on 
February  18. 1993.  In  NVIC  No.  8-92. 
the  Coast  Guard  announced  that  it  will 
evaluate  whether  a  response  plan  is 
consistent  with  the  NCT  by  using  the 
existing  NCP  published  in  40  CFR  part 
300.  Because  the  ACPs  are  in  various 
stages  of  development,  we  will  use  the 
local  oil  and  hazardous  substances 
contingency  plans  (LCPs)  in  effect  on 
August  18, 1992  to  evaluate  ii^iether  a 
response  plan  submitted  to  meet  the 
February  18, 1993  deadline  is  consistent 
with  the  ACP.  Copies  of  the  LCPs  are 
available  irom  the  cognizant  COTP. 

The  Coast  Guard  expects  all  ACPs  to 
be  completed  within  the  next  year.  A 
vessel  response  plan  submitted  after  the 
NCP  is  revised  or  the  appUc^le  ACF 


has  been  completed  must  eventually  be 
consistent  with  these  dociiments.  We 
have  revised  §  155.1030  to  allow  «i 
owner  or  operator  eubmitting  a  reuMinse 
fiaa  for  approval  or  reapproval  to  be 
consistent  with  the  applicable  plan 
fNCP/ACP)  in  efiect  6  months  prior  to 
the  response  plan  submission  d^s.  The 
6-monm  period  provides  sufficient  time 
for  owners  or  operators  to  ptepue  their 
response  plans  before  submitting  them 
to  the  Coast  Guard.  This  provision 
would  not  prevent  an  owner  or  operator 
from  voluntarily  conforming  to  a  more 
recent  NCP  or  ACP  if  one  existed. 

The  interim  final  rule  does  not  require 
an  owner  or  operator  to  immediately 
resubmit  their  response  plan  if  the  NCP 
or  applicable  ACP  is  upoated.  The 
owner  or  operator  woi^d  include  any 
new  information  required  in  the  NCP  or 
ACP  only  when  submitting  the  plan  for 
reapproval.  Likewise,  an  update  would 
not  be  required  as  the  result  of  the 
annual  review  which  the  owner  or 
operator  is  required  to  conduct. 

In  the  NPRM,  we  sotidted  public 
comment  on  whether  the  requirements 
for  manned  vessels  carrying  oil  as 
primary  cargo,  unmanned  tank  barges, 
and  vessels  carrying  oil  as  secondary 
cargo  should  be  contained  in  separate 
sections  or  one  section  of  the  nue. 
Seven  comments  stated  that  combining 
the  response  plan  requirements  for  all 
vessel  types  in  one  section  would  make 
it  difficult  for  owners  or  operators  to 
locate  the  requirements  for  their  vessel 
type.  These  comments  also  argued  that 
separate  sections  would  allow  the 
requirements  im  one  vessel  type  to 
change  without  afiecting  the 
requirements  fat  other  vessels.  The 
Coast  Guard  agrees  that  separate 
sections  for  each  vessel  type  will  make 
the  rule  easier  to  read  and  facilitate 
compliance  with  the  requirements  and 
has  retained  that  format  in  the  interim 
final  rule. 

Some  comments  argued  that  we  have 
exceeded  our  statutory  authority  imdar 
the  FWPCA  in  setting  requirements  for 
the  average  most  probable  discharge 
(AMPD)  and  maximum  most  probable 
discharge  (MMPO)  because  section 
311(jK5)  of  the  FWPCA  requires 
planning  far  the  worst  case  discharge 
only. 

Tne  Coast  Guard's  authority  to 
regulate  is  broeder  than  OPA  90.  Section 
311(j)(l){C)  of  the  FWPCA  authorizes 
the  Coast  Guard  to  require  planning  for 
discharges  other  than  the  worst  case. 
Because  the  Committee  recommended 
that  the  NPRM  address  operational 
discharges  as  well  as  the  wcHvt  case 
discharge,  we  are  using  our  authority  to 
require  planning  for  spills  othCT  than  a 
worst  case  discharge. 
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A  number  of  comments  were 
concerned  that  the  raquiramants  of  this 
interim  final  rule  are  not  appropriate  for 
remote  areas  such  as  the  Aleutian 
Islands  and  other  areas  of  Alaska.  Guam, 
American  Samoa,  and  other  remote 
arees  in  the  Pacific.  The  Coast  Guard 
has  considered  these  comments  but  has 
not  revised  the  interim  final  rule 
because  OPA  90  sets  requirements  for 
vessels  and  not  for  specific  operating 
areas.  Further,  this  interim  final  rule 
establishes  national  criteria  to  ensure 
that  response  planning  is  not  tied  to 
specific  locations  or  ports  with  existing 
response  capability  but  would  result  in 
the  ability  to  respond  to  discharges 
anywhere  in  U.S.  waters  and  the 
exclusive  economic  zone  (EEZ). 

In  any  event,  a  vessel  owner  or 
operator  can  address  the  specifics  of 
response  capabilities  in  remote  areas 
through  the  existing  exemption  process 
included  in  33  CFR  155.130.  This 
section  allows  a  vessel  owner  or 
operator  to  submit  a  written  request  to 
the  Commandant  in  those  situations 
where  compliance  with  a  regulation  is 
economically  or  physically  impractical, 
no  alternative  procedures  or  methods 
for  compliance  exist,  and  the  likelihood 
of  a  discharge  occurring  as  a  result  of 
the  exemption  is  minimal. 

In  its  request,  the  vessel  owner  or 
operator  should  identify  what  resources 
would  be  available  to  respond  to 
discharges  in  remote  areas,  response 
times  for  those  resources,  and  any  other 
appropriate  information.  The  owner  or 
operator  should  also  identify  the 
location  and  estimated  response  time  of 
all  resources  necessary  to  meet  the 
applicable  resoim:e  requirements  of  the 
interim  final  rule.  This  listing  will  likely 
include  resources  that  cannot  meet  the 
various  response  time  requirements. 

One  comment  recommended  that 
"planned"  vessel  routing  should  be  the 
criteria  for  determining  required 
resovuces,  and  that  an  owner  or  operator 
should  not  have  to  plan  for  every 
eventuality.  This  comment  expressed 
specific  concern  that  the  master  of  a 
vessel  would  not  be  permitted  to  deviate 
from  the  planned  route  for  the  safety  of 
the  vessel  or  crew,  due  to  weather  or 
some  other  unplanned  condition  if  the 
vessel  response  plan  did  not  cover  the 
geographic  area  into  which  the  master 
chose  to  deviate. 

"Planned"  routing  is  already  the 
underlying  criteria  of  the  vessel 
response  plan.  The  Coast  Guard 
disagrees  that  a  master  would  be 
prohibited  from  diverting  into  an  area 
with  a  higher  planning  standard  when 
required  for  the  safety  of  his  vessel  or 
crew. 


During  the  course  of  this  rulemaking, 
the  Coast  Guard  has  received  a  niunber 
of  comments  stating  that  the  vessel 
response  plan  interim  final  rule  should 
not — under  any  drciunstances — apply 
to  vessels  which  carry  oil  as  a  secondary 
cargo.  Most  of  the  comments  advance 
various  reasons  why  secondary  carriers 
do  not  meet  the  definition  of  "tank 
vessel."  The  Coast  Guard  disagrees. 
OPA  90  states  that  the  response  plan 
requirements  apply  to  a  "tank  vessel"  as 
that  term  is  defined  in  46  U.S.C.  2101. 
According  to  section  2101,  a  tank  vessel 
is  a  vessel  that,  among  other  things, 
carriers  oil  in  bulk  as  cargo.  Section 
2101  does  not  differentiate  between 
primary  and  secondary  uses  of  the 
vessel. 

Some  comments  stated  that  the  Coast 
Guard  does  not  treat  secondary  carriers 
as  "tank  vessels"  in  regulations  issued 
under  46  U.S.C.  chapter  37.  This 
comment  is  true.  However,  statutory 
exemptions  in  title  46  United  States 
Code  that  exclude  some  tank  vessels 
from  regulations  issued  imder  that 
authority  do  not  apply  to  regulations 
issued  under  the  FWPCA. 

At  least  one  comment  stated  that  it  is 
not  clear  whether  Congress  intended  to 
capture  secondary  carriers  within  the 
vessel  response  plan  requirements,  and 
that  the  Coast  Guard  has  authority 
under  the  FWPCA  to  exempt  secondary 
carriers  from  the  definition  of  "tank 
vessel."  The  Coast  Guard  believes  that 
the  statutory  language  is  clear.  Congress 
could  have  referred  to  another 
definition  to  limit  the  scope  of  these 
requirements,  but  it  chose  the  broad 
definition  in  46  U.S.C  2101.  This  is  an 
unambiguous  statement,  and  we  see 
nothing  in  the  statute  or  the  legislative 
history  to  support  a  contrary 
conclusion. 

Some  comments  stated  that  the  Coast 
Guard  could  exempt  secondary  carriers 
from  the  interim  final  rule  by  defining 
the  terms  "bulk"  and  "cargo"  to  exclude 
a  minimum  amount  of  oil.  The  Coast 
Guard  believes  that,  consistent  with  the 
purposes  of  OPA  90,  it  has  no  discretion 
to  exempt  a  carrier  by  defining  terms  to 
exclude  tank  vessels  carrying  a 
minimum  amount  of  oil  from  the 
requirement  to  comply  with  the  vessel 
response  plan  rules.  Further,  there  is 
little  justification  for  distinguishing 
between  specific  quantities  of  oil  which 
may  be  in  tanks,  all  posing  pollution 
risks,  from  time  to  time.  The  statute 
requires  a  tank  vessel  to  have  a  plan 
even  if  it  carries  only  oil  residue — a 
minimum  amount. 

Some  comments  stated  that  requiring 
a  secondary  carrier  to  have  a  response 
plan  will  create  inconsistencies  with 
existing  regulations.  As  we  stated 


earlier,  some  secondary  carriera  would 
fall  outside  of  regulations  issued  imder 
46  U.S.C.  chapter  37,  but  within  the 
scope  of  the  FWPCA  which  is  codified 
in  33  United  States  Code.  Each  statute 
requires  a  separate  regiilatory  scheme, 
and  the  response  plan  rules  simply  do 
not  affect  rules  issued  imder  title  46. 

Althou^  we  recognize  that  OPA  90 
includes  secondary  carriers,  the  Coast 
Guard  believes  that  the  relative  risk 
from  these  kinds  of  vessels  is  less  than 
the  risk  from  tank  vessels  carrying  oil  as 
primary  cargo.  We  have  exercised  what 
discretion  we  do  have  to  establish 
reduced  requirements  for  secondary 
carriers,  to  reflect  this  lesser  risk. 

The  Coast  Guard  received  a  number  of 
comments  arguing  that  services  such  as 
firefighting  and  sedvage  typically  are 
provided  by  public  entities,  and  that 
vessel  owners  and  operators  should  be 
able  to  identify  these  public  resources  in 
their  plans,  reasoning  that  spill  response 
essentially  is  a  private  and  public 
partnership.  Section  311(j){5)(C)(iii)  of 
the  FWPCA  states  that  a  response  plan 
must  identify  and  ensure  the  availability 
of  private  personnel  and  eouipment  to 
respond  to  a  spill.  Although  tne  Coast 
Guard  agrees  Uiat  both  private  and 
public  resources  likely  will  be  used  in 
the  event  of  an  actual  spill,  we  think  the 
statute  is  imambiguous  in  requiring  the 
vessel  response  plans  to  address  and 
develop  private  spill  response  resource 
capability. 

Numerous  comments  recommended 
that  the  Coast  Guard  and  not  vessel 
ownere  or  operators  be  responsible  for 
certifying  or  approving  shore-based  spill 
response  contractors.  The  Coast  Guard 
is  not  requiring  ownere  or  operators  to 
"certify"  shore-based  spill  response 
contractors.  However,  section  311(j)(5) 
of  the  FWPCA  requires  an  owner  or 
o{>erator  of  a  tank  vessel  to  prepare  and 
submit  plans  which,  among  other 
things,  identify,  and  ensxu«  by  contract 
or  odier  means  approved  by  the 
President,  the  availability  of,  private 
personnel  and  equipment  necessary  to 
remove  to  the  maximum  extent 
practicable  a  worst  case  discharge. 

Numerous  comments  also  noted  that 
the  requirement  to  list  all  of  the 
required  response  equipment  in  the 
geographic-specific  appendix  will  be  a 
considerable  paperwork  burden.  To 
facilitate  the  preparation  and  review  of 
vessel  response  plans,  the  Coast  Guard 
intends  to  provide  guidance  on  a 
voluntary  process  for  classifying  oil 
spill  removal  organizations  by  their 
estimated  capacity  to  contain  and 
remove  oil  from  the  water  and  to  protect 
shorelines.  Vessel  ownere  or  operators 
who  must  prepare  and  submit  response 
plans  may  identify  a  Coast  Guard- 
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classified  oil  spill  removal  organization 
with  the  capacity  to  meet  the  owner's  or 
operator's  planning  volumes,  instead  of 
listing  each  item  of  equipment 

Section  155.140   Incorporation  by 
Reference 

The  NPRM  proposed  incorporating  by 
refereiu»  six  doounents  from  the 
American  Society  for  Testing  and 
Materials  (ASTM),  International 
Maritime  Organization  (IMO),  and  the 
Oil  Companies  International  Marine 
Forum  (OCHMF).  The  Coast  Guard  has 
decided  not  to  incorporate  by  reference 
IMO  Resolution  A.648(ie),  "General 
Principles  for  Ship  Reporting  Systems 
and  Ship  Reporting  Requirements, 
Including  Guidelines  for  Reporting 
Incidents  Involving  Dangerous  Goods, 
Harmful  Substances,  and/or  Marine 
Pollutants,"  because  we  have  revised 
the  notiHcation  procedures  in 
§§  155.1035  and  155.1045  to  include  all 
of  the  relevant  information 
recommended  by  IMO. 

Nine  comments  were  received  related 
to  the  incorporation  by  reference 
section.  One  comment  recommended 
incorporation  of  ASTM  standards  to  the 
extent  possible.  The  Coast  Guard 
retained  in  the  interim  final  rule  the 
ASTM  standards  applicable  to  boom 
and  oil  recovery  devices. 

Several  comments  recommended  that 
the  Coast  Guard  incorporate  additional 
publications  by  reference.  Three 
comments  recommended  that  the 
"International  Safety  Guide  for  Oil 
Tankers  and  Terminals"  published  by 
the  International  Chamber  of  Shipping 
(ICS)  and  OCIMF  be  incorporated  by 
reference  for  safety  and  cargo 
information.  One  comment 
recommended  that  the  OCIMF 
document  "Peril  at  Sea  and  Salvage— A 
Guide  for  Masters"  be  incorporated  as  a 
reference  for  emergency  towing 
procedures.  One  comment 
recommended  that  the  OCIMF  booklets 
"Effective  Mooring  Guidelines"  and 
"Safe  Mooring  of  Large  Ships  at  Piers 
and  Sea  Islands"  be  incorporated  for 
vessel  operations.  One  comment 
recommended  that  the  "Incident 
Command  System"  manual  published 
by  Fire  Protection  Publications  be 
incorporated  to  address  response 
organization  and  incident  management, 
and  multiple  comments  recommended 
that  use  of  this  system  be  required. 

The  Coast  Guard  believes  that  all  of 
the  referenced  docimients  may  be  useful 
for  a  vessel  owner  or  operator  preparing 
a  response  plan.  However,  we  are  not 
going  to  incorporate  these  documents  by 
reference  because  they  are  intended  to 
be  guides,  not  required  standards.  We 
believe  that  owners  or  operators  should 


have  maxlmiun  flexibility  in  structiuing 
the  incident  conunand  system  and 
developing  procedures  for  salvage, 
mooring,  and  towing.  Because  the 
interim  final  rule  already  covers  subject 
matter  addressed  in  the  international 
safety  guide,  we  are  not  incorporating  it 
by  refarence. 

One  comment  recommended  that 
International  Maritime  Organization 
(IMO)  Resolution  A.648(16)  and  the 
OCIMF  Ship-to-Ship  Transfer  Guide  not 
apply  to  "cargo  vessels"  operating  on 
the  outer  continental  shelt.  As 
previously  discussed,  we  are  no  longer 
incorporating  the  IMO  Resolution  by 
reference.  The  OCIMF  Ship-to-Ship 
Transfer  Guide  would  apply  only  to 
primary  cargo  carriers  as  defined  in  the 
interim  final  rule.  Most  "cargo  vessels" 
would  be  classified  as  secondary 
carriers  for  purposes  of  this  interim  final 
rule,  therefore  the  Guide  would  not 
apply. 

Two  comments  questioned  whether 
the  OCIMF  Ship-to-Ship  Transfer  Guide 
should  apply  to  barge  transfers,  with 
another  comment  specifically  noting 
that  the  Guide  did  not  address  barge 
transfers.  The  Coast  Guard  agrees  and 
has  removed  the  specific  requirement  in 
§  155.1040(d)(5)(i)  for  unmanned  tank 
barge  lightering  plans  to  be  consistent 
with  the  Guide. 

One  comment  recommended 
incorporating  ASTM  Standard  F  625-92, 
"Standard  Practice  for  Describing 
Environmental  Conditions  Relevant  to 
Spill  Control  Systems,"  submitted  for 
reapproval  in  1992,  in  place  of  Table  1 
of  appendix  B.  The  Coast  Guard  agrees 
that  this  proposed  ASTM  standard 
contains  similar  information,  but  will 
defer  determining  whether  to 
incorporate  the  standard  by  reference 
imtil  it  becomes  a  consensus  standard. 

Section  155.1010    Purpose 

This  section  describes  the  purpose  of 
the  vessel  response  plan  rules  and  notes 
that  the  requirements  for  response 
resources  and  the  arrival  times  for  these 
resources,  as  set  forth  in  the  interim 
final  rule,  are  for  planning  purposes 
only. 

Several  comments  suggested  that  the 
purpose  statement  be  clarified  to  ensure 
that  the  response  planning  criteria  do 
not  become  performance  criteria,  but 
one  comment  stated  that  the  rule  was 
already  clear  in  this  regard.  Another 
comment  wanted  the  rule  changed  to 
become  a  performance  standard. 

Due  to  tne  many  variables  that  often 
occur  during  spilU,  the  Coast  Guard 
does  not  agree  that  performance  criteria 
are  appropriate.  No  one  can  predict 
what  will  happen  during  an  actual  spill. 
So  that  the  interim  final  rule  more 


clearly  states  that  the  specific  criteria  for 
response  resources  and  their  arrival 
times  are  not  performance  standards, 
the  Coast  Guard  has  deleted  the  phrase 
"meant  to  be"  in  the  purpose  statement. 

Several  comments  were  concerned 
that  not  meeting  the  plaiming  criteria 
during  an  actual  spill  response  may 
subject  them  to  unlimited  Uabilit][_ 
under  33  U.S.C.  2704(c)(1)(B).  The 
response  plans  themselves  are  intended 
to  be  planning  docimients  and  not  to 
prescribe  specific  performance  criteria. 
However,  circumstances  may  arise  in 
which  the  violation  of  the  interim  final 
rule  would  appropriately  lead  to  a 
denial  of  an  entitlement  to  Umit  liability 
under  33  U.S.C.  2704(c)(1)(B).  Because 
the  facts  associated  with  such 
circumstances  may  vary  greatly,  it 
would  not  be  possible  to  describe  them 
in  meaningful  detail  in  the  purpose 
statement. 

Section  155.1015    Applicability 

As  discussed  in  the  "Backgroimd  and 
Purpose"  section  of  the  preamble, 
offshore  supply  vessels  and  certain 
fishing  and  fish  tender  vessels  are  no 
longer  subject  to  the  requirements  of  the 
interim  final  rule.  Section  155.1015  has 
been  revised  accordingly. 

The  Coast  Guard  has  made  minor 
revisions  to  this  section  of  the  interim 
final  rule  to  make  it  consistent  with  the 
definition  of  tank  vessel  in  46  U.S.C 
2101.  The  changes  are  for  consistency 
only  and  do  not  change  the  substance  of 
this  section. 

The  Coast  Guard  has  amended 
paragraph  155.1015(b)  to  make  its  text 
consistent  with  applicability  statements 
for  lightering  operations  in  other  Coast 
Guard  regulations. 

A  number  of  comments  stated  that  the 
Coast  Guard  cannot  extend  the 
applicability  to  vessels  on  innocent 
passage  through  the  territorial  waters  of 
the  United  States.  Insofar  as  the  concept 
of  "territorial  waters"  includes  the 
internal  waters,  the  principle  of 
innocent  passage  does  not  apply  to  such 
waters.  Concerning  the  territorial  sea, 
paragraph  4  of  Article  211  of  the  1982 
United  Nations  Convention  on  the  Law 
of  the  Sea,  which  reflects  customary 
international  law,  provides: 

Ckiastal  States  may,  in  the  exercise  of  their 
sovereignty  within  their  territorial  sea,  adopt 
laws  and  regulationB  for  the  prevention, 
reduction,  and  control  of  marine  pollution 
firom  foreign  vessels,  including  vessels 
exercising  the  right  of  innocent  passage.  Such 
laws  and  regulations  shall,  in  accordance 
with  Part  D,  section  3,  not  hamper  innocent 
passage  of  foreign  vessels. 

To  avoid  the  possibility  of  hampering 
foreign  flag  vessels  exercising  innocent 
passage  in  the  territorial  sea,  we  have 
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revised  the  applicability  provision  of 
the  interim  &ial  rule  to  exempt  these 
vessels. 

A  number  of  comments  diallenged 
the  Coast  Guard's  authority  to  re<mire 
vessel  response  plans  for  foreign  flag 
vessels  conducting  lightering  operations 
in  the  W7-  OPA  90  amended  46  U.S.C 
371S40  assure  that  the  deUvering  vessel 
in  a  lightering  operation  in  the  marine 
environment  comply  with  section  311(i) 
of  the  FWPCA,  including  response  plan 
requirements.  As  amended,  46  U.S.C 
3715(a)(4)  allows  oil  which  has  been 
transfBored  in  such  a  lightering  to  be 
then  transfiarred  in  a  port  or  place 
subject  to  the  iurisdiction  of  the  United 
States  only  if,  at  the  time  of  the  first 
transfer,  both  the  debvering  vessel  and 
receiving  vessel  had  on  board  evidence 
of  compUance  with  section  31lQ)  of  the 
FWPCA. 

Under  46  U.S.C.  2101,  the  "marine 
enviroiunent"  means,  among  other 
things,  the  waters  and  fishery  resources 
of  an  area  over  which  the  United  States 
asserts  exclusive  fishery  management 
authority.  Before  1986,  the  "finery 
conservation  zone"  was  the  area  in 
wliich  the  U.S.  asserted  the  major 
portion  of  this  jurisdiction,  and  the 
outer  boimdary  was  a  line  drawn  in 
such  a  manner  that  each  point  on  it 
(was)  200  nautical  miles  nom  the 
baseline  from  which  the  territorial  sea  is 
measured  (16  U.S.C.A.  1811).  The  U.S. 
Code  was  amended  in  1988  (Pub.  L.  99- 
659)  to  Incorporate  the  "exdusrve 
economic  zone"  (EEZ)  as  the 
measiirement  for  the  area  subject  to  this 
portion  of  the  excliisive  fishery 
management  aiithority.  The  seaward 
boundary  of  the  EEZ  in  turn  is  defined 
in  Presidential  Proclamation  5030  to 
extend  out  to  200  nautical  miles  (3  CFR, 
1983  Comp..  p.  22, 48  FR 10605,  March 
10, 1983). 

One  comment  stated  that  these 
regulations  should  apply  to  all  large 
vessels  (not  just  tank  vessels)  because 
the  amount  of  fuel  they  carry  also  poses 
a  significant  threat  to  the  environment 
The  Coast  Guard  agrees  that  vessels 
other  than  tank  vessels  pose  a  threat  to 
the  environment  and  vessel  owners  or 
operators  should  plan  for  a  response 
action  in  the  event  of  a  casualty  or 
discharge.  However,  OPA  90  addresses 
only  the  greater  threat  posed  by  tank 
vessels,  as  defined  under  46  U.S.C. 
2101.  Other  vessels  sutqect  to  MARPOL 
Regulation  26,  including  vessels 
carrying  oil  as  cargo  and  fuel,  will  be 
subject  to  a  separate  Coast  Guard 
rulemaking  to  implement  MARPOL 
R^ilation  26  requirements. 

The  Regulation  26  requirements  will 
not  be  fuUy  implemented  until  April  4, 
1995.  The  Coast  Guard  decided  not  to 


combine  these  two  rulemakings  because 
of  the  difiarenoes  in  required  plan 
content  and  implementation  oates. 
However,  as  noted  in  the  genoral 
discussion,  the  owna  or  operator  of  a 
U.S.  flag  tank  vessel  may  address  the 
provisions  of  Regulation  26  in  the  plan 
submitted  to  comply  with  this  interim 
final  rule.  Although  detanninations  on 
the  implementation  of  Regulation  26 
have  not  been  made,  the  Coast  Guard 
anticipates  that  a  plan  prepared 
following  the  guiaance  contained  in 
§  155.1030  wiU  meet  the  OPA  90  and 
the  Tninimiim  MARPOL  Regulation  26 
requirements. 

Qd6  comment  stated  that  the 
proposed  rule  as  constructed  would  not 
apply  to  foreign  flag  vessels.  The 
interim  final  rule  applies  to  certain 
defined  tank  vesseLs,  certain  vessels 
operating  on  the  navigable  waters  of  the 
U.S.,  vessels  transferring  oil  in  bulk  as 
cargo  in  a  port  or  place  subject  to  the 
jurisdiction  of  the  U.S.,  and  vessels 
conducting  bulk  oil  lightering 
operations  in  the  marine  environment 
where  the  oil  is  destined  to  a  port  or 
place  subject  to  U.S.  jurisdiction. 
Therefore,  a  foreign  flag  vessel  engaged 
in  these  activities  is  subject  to  this 
interim  final  rule. 

Another  comment  requested 
clarification  on  whether  a  tanker 
discharging  cargo,  loading  ballast,  and 
cleaning  tanks  outside  the  200  mile  EEZ 
would  be  exempt  from  the 
requirements.  If  in  the  above  scenario 
the  vessel  handles,  stores,  or  transports 
oil  in  bulk  as  cargo  or  cargo  residue  on 
the  navigable  waters  of  the  United 
States,  the  vessel  would  be  subject  to 
the  interim  final  rule.  A  vessel  placed  in 
ballast  after  discharging  bulk  oil  will 
most  likely  have  cargo  residue 
remaining  aboard. 

Some  comments  were  ooncemed 
about  the  impact  on  Canadian  ships 
transiting  the  boundary  waters  between 
the  United  States  and  Canada 
(partiadariy  the  Great  Lakes  and  the 
Strait  of  Juan  de  Fuca).  These  comments 
argued  that  requiring  vessels  in  those 
waters  to  carry  both  a  U.S.  and  a 
Caiiadian  response  plan  for  the  same 
voyage  imposes  an  unreasonable 
burden,  and  that  it  will  restrict  free 
access  to  Canadian  ports. 

Canada  has  yet  to  promulgate 
response  plan  requirements.  Therefore, 
it  is  impossible  to  determine  a  number 
of  important  related  questions,  such  as: 
(1)  The  degree  to  which  compliance 
with  Canadian  rules  may  or  may  not  be 
adequate  to  meet  the  US.  statutory 
requirements;  (2)  how  the  Canadian 
rulas  will  treat  vessels  navigating 
through  Canadian  waters  enroute  to  U.S. 
ports;  and  (3)  how  great  a  binden  would 


be  placed  on  vessels  that  would  have  to 
comply  with  the  requirements  of  both 
countries. 

There  is  no  authority  for  the  Coast 
Guard  to  waive  tin  vessel  response 
requirements  for  vessels  transiting  the 
intamal  waters  of  the  United  States 
enroute  to  or  from  Canadian  ports. 
However,  we  understand  that,  curroitly, 
the  Canadian  Government  is  developii^ 
vessel  response  plan  requirements  to 
provide  protection  to  Canada's  waters. 
The  Coast  Guard  plans  to  work  cioeely 
with  appropriate  Canadian  officials  in 
an  attempt  to  reach  a  soluti<m  which 
will  minimize  the  biudens  of  meeting 
both  United  States  and  Canadian 
requirements,  while  at  the  same  time 
fully  meeting  statutory  requirements, 
and  providing  protection  to  the  waters, 
of  each  country. 

A  number  of  comments  stated  that  the 
rule  should  apply  only  to  traditional 
tank  vessels  tnat  carry  a  minimiun 
amount  of  oil.  The  comments  suggested 
specifically  excluding  vessels  such  as 
dry  cargo  ships  that  carry  oil  in  deep 
tanks,  MARAD  prepositioned  ships, 
secondary  carriers,  and  other  vessels 
that  are  small  and  pose  a  minimum 
environmental  threat.  These  comments 
stated  that  these  vessels  will  be 
adequately  covered  imdw  MARPOL 
Regulation  26.  Many  of  the  comments 
noted  the  disproportionate  economic 
impact  that  this  rule  will  have  on  small 
vessel  owners  and  operators. 

Although  the  Coast  Guard  soUcited 
comments  in  the  NPRM  on  whether  oil 
should  be  considered  as  cargo  only  if  a 
minimum  quantity  is  carried,  we  have 
since  determined  that  OPA  90  allows  us 
no  discretion  to  establish  a  specific 
minimum  quantity  to  define  cargo. 
Under  46  U.S.C.  2101(39),  a  tank  vessel 
is  a  vessel  that,  among  other  things, 
carries  oil  in  bulk  as  cargo  or  as  cargo 
residue.  Because  cargo  residue  is 
include  in  this  definition,  it  is 
inappropriate  to  establish  a  minimum 
amount  of  oil  that  would  be  consistent 
with  this  definition.  The  Coast  Guard 
has  revised  the  definition  of  cargo.  The 
new  definition  makes  it  clear  that  oil 
carried  solely  for  use  aboard  the  vessel 
or  by  the  vessel's  machinery,  boats, 
helicopters,  or  towed  vessel  is  not  cargo. 
Also,  oil  transferred  between  a  towing 
vessel  and  a  vessel  in  its  tow  is  not 
cargo.  See  the  previous  preamble 
discussion  on  veeeels  carrying  oil  as  a 
secondary  cargo  under  "Discussion  of 
general  issues." 

Two  comments  stated  that  vessels 
carrying  oil-based  drilling  muds  should 
be  exempted  fitim  the  rule.  The  FWPCA 
includes  oil-based  drilling  mud  in  the 
definition  of  oil.  As  previously 
discussed,  if  the  vessel  is  an  offshore 


supply  vessel  (OSV)  it  is  no  longer 
considered  a  "tank  vessel"  and  would 
therefore  not  be  subject  to  the 
requirements  of  this  interim  final  rule. 
Further,  oil-based  drilling  mud  on  board 
Mobile  Offshore  Drilling  Units  (MODUs) 
is  not  considered  cargo  because  it  is  for 
use  by  the  drilling  machinery  carried 
aboard  the  vessel. 

One  comment  stated  that  public 
vessels  and  private  vessels  pose  similar 
risks  to  the  environment,  and  therefore, 
public  vessels  should  be  included  in.the 
scope  of  this  rule.  The  exemption  for 
public  vessels  is  statutory  and  the  Coast 
Guard  cannot  make  them  subject  to  the 
interim  final  rule. 

One  comment  expressed  concern  that 
certain  vessels  moored  at  an  offshore 
facility  may  be  required  to 
simultaneously  possess  a  vessel 
response  plan  prepared  under  the 
interim  final  rule  and  an  oil  spill 
response  plan  prepared  under  the  rules 
issued  by  the  Minerals  Management 
Service  (MMS).  The  Coast  Guard 
intends  to  continue  to  work  closely  with 
MMS  to  minimize  any  duplication 
between  the  two  Agencies'  response 
plan  requirements. 

A  number  of  comments  addressed 
various  issues  pertaining  to  "dedicated 
response  vessels."  Most  supported 
classifying  dedicated  response  vessels 
as  secondary  carriers  although  many 
wanted  the  status  of  dedicated  response 
vessels  more  clearly  stated  in  the  rule. 

Section  155.1015  exempts  dedicated 
response  vessels  in  response  areas  from 
preparing  a  vessel  response  plan.  The 
definition  of  a  vessel  carrying  oil  as  a 
secondary  cargo  has  been  amended  to 
specifically  include  dedicated  response 
vessels  transporting  oil  outside  of  a 
response  area. 

Three  comments  suggested  that  we 
amend  §  155.1015(d)  to  state  more 
clearly  when  certain  U.S.  vessels,  not 
operating  in  U.S.  waters,  are  exempt 
fiiam  certain  portions  of  the  rule,  llie 
Coast  Guard  agrees  and  has  amended 
that  section  of  the  interim  final  rule  as 
suggested.  As  discussed  in  the 
guidelines  for  implementing  IMO 
Regulation  26,  the  roles  of  national 
authorities  may  vary  widely  from  port 
State  to  port  State,  as  may  the 
responsibility  for  discharge  response. 
We  have  therefore  determined  that 
requiring  a  U.S.  based  qualified 
individual  and  a  shore  based  spill 
management  team  for  certain  U.S. 
vessels  operating  beyond  the  exclusive 
economic  zone  of  the  U.S.  was  not 
appropriate  and  have  revised  this 
section  of  the  interim  final  rule 
accordingly. 


Section  155.1020    Definitions 

There  were  a  number  of  comments 
received  on  the  proposed  definitions. 
Most  of  these  comments  agreed  or  did 
not  take  issue  with  the  definitions 
proposed  in  the  NPRM.  The  following 
text  addresses  only  those  definitions 
which  were  the  subject  of  substantive 
comment  and  definitions  which  the 
Coast  Guard  changed  or  added. 

One  comment  suggested  that  we 
define  "contingency  and  response 
plans."  Because  this  interim  final  rule 
specifies  what  a  response  plan  must 
contain,  the  Coast  Guard  has 
determined  that  defining  a  "response 
plan"  is  unnecessary.  A  response  plan 
differs  from  a  contingency  plan  because 
the  former  contains  vessel-specific 
information.  Area  Committees  will 
develop  contingency  plans,  and  the 
contingency  plans  will  include  planning 
requirements  for  a  variety  of  spill 
scenarios  and  responders. 

Average  most  probable  discharge. 

The  Coast  Guard  received  three 
comments  questioning  the  use  of  50 
barrels  (bbls)  for  the  planning  volume 
for  this  type  of  spill.  One  comment 
specifically  addressed  reducing  the 
volume  for  the  Great  Lakes  area,  citing 
5  bbls  as  the  average  spill  for  the  area. 

The  Committee  used  data  from  the 
Marine  Safety  Information  System  for 
the  years  1984  to  1989,  the  most  cxirrent 
data  available,  to  estabUsh  the  50  bbl 
planning  volume.  The  Coast  Guard  has 
determined  that  50  bbls  is  a  reasonable 
volume  for  planning  for  an  average  most 
probable  discharge  because  it  is  based 
on  national  operational  spill  data  and  an 
evaluation  of  historical  trends  in  smaller 
size  spills. 

The  definition  has  been  revised  to 
make  it  clear  that  the  average  most 
probable  discharge  means  a  discharge 
from  a  vessel  that  occurs  during  oil 
transfer  operations. 

Bulk.  Three  comments  stated  that 
marine  portable  tanks  should  not  be 
included  in  this  definition  because  they 
carry  mainly  lube  oil  for  the  vessel.  One 
questioned  if  oil  recovered  bom  a 
skimmer  and  stored  in  a  portable 
floating  tank  would  be  considered  "bulk 
oil."  Chae  other  comment  questioned  if 
oil  transported  in  over-the-road  portable 
containers  is  considered  bulk  oil  for  the 
purposes  of  this,  interim  final  rule. 

Oil  carried  in  a  marine  portable  tank 
or  an  over-the-road  tank  is  considered 
"bulk"  only  if  the  oil  is  transferred  into 
and  out  of  the  tank  while  it  is  on  the 
vessel.  That  vessel  would  have  to  carry 
a  response  plan.  Oil  recovered  from  a 
skimmer  and  stored  in  a  portable 
floating  tank  other  than  on  the  vessel 
also  is  not  "bulk"  for  the  purpose  of  this 


interim  final  rule  because  it  is  not  an 
integral  or  independent  tank  onboard 
the  vessel. 

Captain  of  the  Port  (COTP)  Zone.  A 
number  of  comments  requested  that  we 
clarify  the  geographic  area  covered  by  a 
OOTP  zone.  The  Coast  Guard  has 
defined  "COTP  zone"  in  this  section  as 
a  zone  specified  in  33  CFR  part  3  and, 
for  coastal  ports,  the  seaward  extension 
of  that  zone  to  the  outer  botmdary  of  the 
exclusive  economic  zone  (EEZ).  The 
boundaries  of  the  seaward  extension  of 
some  zones  are  not  defined  in  33  CFR 
part  3,  but  the  Coast  Guard  will  be 
revising  this  part  In  the  meantime, 
details  on  the  location  of  the  boundaries 
may  be  obtained  by  writing  to  the 
following  address:  Commandant  (G- 
MEP-6),  U.S.  Coast  Guard,  2100  Second 
Street  SW..  Washington,  DC  20593- 
0001. 

Cargo.  A  number  of  comments 
suggested  defining  "cargo"  as  a 
minimum  amount  of  oil  carried  by  a 
vessel.  Most  suggested  establishing  250 
barrels  as  the  minimum  threshold 
because  lesser  amounts  do  not  pose  a 
significant  threat  to  the  environment. 
Other  comments  stated  that  lubricating 
oils,  hydraulic  fluids,  and  helicopter 
fuel  should  be  exempt  from  this 
definition.  Two  cdinments  suggested 
rewording  the  definition  to  exempt  oil 
that  is  transferred  between  a  towing 
vessel  and  its  tow. 

In  the  preamble  discussion  on 
"Applicability,"  we  have  addressed  the 
question  of  whether  a  minimum 
quantity  of  oil  should  be  excluded  bom 
the  definition  of  cargo.  The  Coast  Guard 
has  revised  the  definition  to  make  it 
clear  that  oil  is  not  "cargo"  if  it  is 
carried  solely  for  use  aboard  the  vessel; 
for  use  by  the  vessel's  machinery  or 
boats;  or  transferred  between  a  vessel 
and  a  vessel  in  its  tow.  The  Coast  Guard 
agrees  that  limited  quantities  of  fuel  for 
use  by  helicopters  carried  onboard 
should  be  regulated  in  the  same  manner 
as  fuel  for  use  by  small  boats  carried 
onboard.  The  Coast  Guard  amended  the 
interim  final  nile  to  exclude  frt>m  the 
definition  of  cargo,  oil  carried  in 
integral  tanks,  marine  portable  tanks,  or 
independent  tanks  for  use  by 
helicopters  carried  onboard  and  directly 
supporting  the  vessel's  primary 
operations. 

For  vessels  of  opportunity,  one 
comment  suggested  deleting  the  term 
"emergency"  from  the  definition  to 
make  it  clear  that  these  vessels  never 
carry  cargo.  The  Coast  Guard  agrees,  and 
has  revised  the  definition  accordingly. 

This  subpart  does  not  apply  to 
dedicated  response  vessels  that  are 
conducting  response  operations  in  s 
response  area  or  to  vessels  of 
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opportunity.  Consequently,  it  is  not 
necessary  to  specifically  exnnpt  the  oil 
transported  by  these  vessels  from  the 
definition  of  cargo.  We  have  revised  the 
dafinitian  of  cargo  in  the  interim  final 
rule  by  eliminating  these  t«ro 
exemptions: 

Contract  or  other  approved  means. 
The  Coast  Guard  received  16  letters 
discussing  aspects  of  this  definition. 
Most  conunents  said  that  the  definition 
of  "other  approved  means"  was  too 
rastrictive,  depriving  vessel  owners  and 
operators  of  a  diance  to  ensure  that  the 
required  resources  are  available  through 
means  less  rigid  than  a  formal  contract 
However,  there  were  a  few  comments 
suggesting  that  we  should  require 
contracts  "or  a  more  legally  binding  and 
fully  detailed  self-certificaticxi  process' 
in  every  instance.  In  discussions  at  the 
last  Committee  session,  most  of  the 
members  suggested  we  should  consider 
any  means  acceptable  to  "ensure"  the 
availabiUty  of  response  resources  if  the 
owner  or  operator  and  the  resource 
provider  create  a  document  that:  (1) 
Clearly  identifies  the  goods  and  services 
to  be  provided;  (2)  sets  out  the  parties' 
acknowledgement  that  the  resource 
provider  intends  to  commit  its  resources 
in  the  event  of  a  response;  and  (3) 
permits  the  Coast  Guard  to  verify  the 
response  resources  identified  through 
tests,  inspection,  aiKl  exercise. 

The  Coast  Guard  agrees  with  the 
comments  that  "other  means  approved 
by  the  President"  implies  that  there  are 
permissible  alternatives  to  contracts.  We 
behave  that  a  document  which  contains 
the  three  elements  listed  above  provides 
acceptable  assurance  that  the  response 
resource  provider  has  the  capability  to 
respond.  We  have  required  further  that 
the  owners  or  operator's  agreement  with 
the  resource  provider  be  referenced  in 
the  response  plan. 

The  Coast  Guard  also  revised  the 
definition  so  that  written  consent  of  an 
oil  spill  removal  organizaticm,  with 
specified  equipment  and  personnel 
which  are  available  within  stipulated 
response  times  in  the  specified 
geographic  areas,  is  "other  approved 
means"  for  a  vessel  to  meet  the  resource 
requirements  in  S§  15S.1052(c)  and 
155.1054(c). 

Creaf  Loices.  The  definition  of  the 
Great  Lakes  has  been  changed  to  be 
consistent  with  33  CFR  160.203. 

^4aximum  Extent  Practicable.  The 
Coast  Guard  received  30  comments  on 
the  definition  of  "maximum  extent 
practicable"  (MEP).  The  greatest  number 
of  comments  stated  that  the  definition 
was  too  vBgue,  and  needed  to  be  better 
defined.  These  commoits  did  not  say 
what  the  writers  considered  "vague," 
nor  did  they  offer  alternative 


definitions.  The  Coast  Guard  has  revised 
the  definition  to  clarify  and  better 
reflect  the  meaning  of  "maximum  extant 
practicable." 

Regarding  a  number  of  comments 
stating  that  the  definition  did  not  reflect 
the  Committee  consensus,  the  Coast 
Guard  notes  that  its  regulatory 
negotiation  agreement  committed  the 
Coast  Guard  to  captiuing  the  substance 
and  effect  of  the  Committee's 
recommendations,  and  we  believe  we 
have  in  this  instance. 

Many  comments  on  this  definition 
addressed  the  question  of  whether  the 
Coast  Guard  must  consider  costs  as  an 
essential  element  of  the  concept  of 
"practicabihty."  There  were  comments 
supporting  and  opposing  the 
proposition.  The  Coast  Guard  believes 
that  we  have  discretion  to  determine 
whether  to  include  cost  as  an  element 
of  MEP,  and  we  have  used  that 
discretion  to  factor  costs  into  the 
definition.  For  example,  in  determining 
what  is  "practicable,"  the  interim  final 
rule  sets  caps  on  the  amount  of  on-water 
respcmse  resources  for  which  a  vessel 
owner  or  operator  must  contract  or 
ensure  by  other  approved  means. 

The  intwim  final  rule  also  sets  out 
less  onerous  planning  requirements  for 
secondary  carriers  as  a  recognition  of 
the  reduced  risk  of  potential  damage 
posed  by  these  carriers,  and  indexes  by 
volume  of  bulk  oil  carried  the  level  of 
detail  of  the  response  plan  and  drill 
frequency.  The  interim  final  ruins  tier 
arrival  times  for  response  resources  so 
that  a  vessel  owner  or  operator  does  not 
have  to  plan  fm-  all  required  resources 
to  be  located  in  the  area  where  the 
vessel  is  operating. 

Some  comments  stated  that  MEP 
should  not  assume  an  instant  release  of 
the  entire  cargo.  The  Coast  Guard  did 
not  assume  an  instant  release,  but  a 
rapid  one.  At  the  same  time,  however, 
we  did  not  include  release  rate  as  a 
separate  fector  in  calculating  planning 
volumes  because  the  FWPCA  requires 
vessel  owners  and  operators  to  plan  for 
a  worst  case  discharge.  Further,  adding 
a  release  rate  factor  to  the  calculations 
would  also  add  another  level  of 
complexity. 

Nonpersistent  or  Group  I  oil.  One 
comment  stated  that  the  rule  must 
specify  what  oils  foil  within  this 
definition.  Three  comments  Mrere 
opposed  to  classifying  non-petroleum 
oils  as  non-persistent  because  OPA  does 
not  address  these  oils  and  the  response 
for  these  oils  would  be  different  from 
petroleiun  oil  or  petroleiun-besed  oils. 
In  addition,  one  comment  indicated  that 
the  specific  gravity  criteria  for 
petroleum  (iis  was  not  appUcable  to 


non-petroleum  oils  and  suggested  using 
distillation  characteristics. 

Becaiise  specific  gravity  criteria  do 
not  apply  to  non-petroleum  oils,  the 
Coast  Guard  agrees  that  non-petroleum 
oils  should  be  excluded  fitim  the 
definition  of  "noo-persistent"  or  "group 
I"  oil.  Therefore,  we  have  deleted  this 
portion  of  the  definition.  The  Coast 
Guard  disagrees  that  a  list  of  all  non- 
persistent  oils  should  be  included  in  the 
definition  because  the  characteristics 
provided  are  sufficient  guidelines  to 
help  owners  or  operators  establish 
whether  an  oil  is  non-persistent 

Oil  spill  removal  organization.  This 
definition  was  amended  to  alleviate 
some  concerns  that  it  was  too  narrow, 
seeming  to  apply  only  to  existing 
organizations  in  certain  locations. 

On-scene  Coordinator.  One  comment 
suggested  that  we  define  this  term  to 
make  the  rule  more  clear.  The  Coast 
Guard  has  added  a  definition  of  on- 
scene  coordinator  that  is  consistent  with 
the  definition  in  33  CFR  V  part  153. 

Operating  in  compliance  with  the 
plan.  The  Qmst  Guard  has  added  this 
definition  to  clarify  what  this  term 
means. 

Operator  or  vessel  operator.  Two 
commoits  supported  the  concept  that 
the  operator  of  a  towing  vessel  is  not  the 
"operator"  of  the  vessel  being  towed 
within  the  meaning  of  OPA  90.  Two 
conunents  were  opposed  to  the 
definition.  One  of  those  suggested 
deleting  the  language  "but  not  limited 
to"  because  it  is  inconsistent  with  the 
definition  of  operator  under  the 
FWPCA. 

The  FWPCA  does  not  define  the  term 
"operator."  "Owner  or  operator"  is  the 
term  defined  in  the  FWPCA  most  nearly 
applicable  to  the  vessel  response  plan 
definition  of  "operator  or  vessel 
operator."  In  the  FWPCA,  "owner  or 
operator"  is  defined  with  respect  to  a 
vessel  as  "any  person  owning, 
operating,  or  chartering  (a  vessel)  by 
demise."  If  we  eliminate  the  words  "but 
not  hmited  to"  from  the  definition  of 
"operator  or  vessel  operator,"  we  may 
leave  the  impression  that  only  an  owner 
or  demise  charter  could  be  an  operatw 
under  the  interim  final  rule,  and  that 
interpretation  would  be  too  narrow.  For 
reasons  stated  in  the  NPRM,  the  Coast 
Guard  continues  to  agree  that  a  towing 
veswl  operator  should  not  fall  within 
the  definition.  Therefore,  we  have  not 
amended  the  definition. 

Further,  this  definition  and  the 
definition  of  "owner  or  vessel  owner" 
apply  only  in  these  vessel  response  plan 
regulations,  and  are  inapplicable  to  any 
other  regulation  or  statute. 

Persistent  oils.  Four  comments 
objected  to  the  proposed  three  classes  of 
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persistent  oils  because  the  Committee 
only  recommended  using  persistent  and 
non-persistent  oils  and  because  two 
categories  of  oil  (persistent  and  non- 
persistent)  are  sufficient  planning  tools 
for  selecting  equipment  and  gau^ns 
dissipation.  Three  comments  agreed 
with  the  proposal  because  it  avoids 
penalizing  vessels  that  carry  less 
persistent  oils  and  requires  a  difiisrent 
level  of  planning  for  heavier  oils.  Two 
comments  added  that  non-petroleum 
edible  oils  should  be  in  th«ir  own 
category  because  they  axe  laodegradable 
and  nave  no  toxic  residuals. 

As  discussed  in  the  NPRM,  the 
Committee  originally  recommended 
using  two  oil  categories:  Persistent  and 
non-persistent.  They  also  recommended 
that  the  Coast  Cuard  consider  the 
relative  persistence  of  oils  and 
emulsification.  We  divided  persistent 
oil  into  four  groups,  based  on  a  protocol 
developed  by  the  International  Tanker 
Owners  Pollution  Federation  (ITOPF)  to 
account  for  the  differences  in 
persistence.  We  have  defined  oil  in  five 
groups:  Non-persistent  and  four  other 
groups  based  on  their  specific  gravity. 
Because  specific  gravity  criteria  does 
not  apply  to  non-petroliBuni  oils,  non- 
petroleimi  oils  have  been  deleted  from 
this  definition  as  suggested. 

One  comment  stated  that  oil-based 
mud  should  not  be  classified  as  "oil" 
because  it  does  not  behave  like  an  oil 
product,  is  difficult  to  recover  from  the 
water,  and  historically  has  not  been 
spilled  very  much.  Section  311  of  the 
FWPCA  defines  "oil"  to  be  oil  of  any 
kind  or  in  any  form,  which  includes  oil- 
based  mud.  The  Coast  Guard  does  not 
have  the  authority  to  define  "oil" 
differently  for  the  purpose  of  that 
statute. 

Qualified  individual  and  ahtmate 
qualified  individual.  The  Coast  Guard 
has  revised  the  definition  of  qualified 
individual  to  state  that  the  qualified 
individual  and  alternate  qualified 
individual  means  a  shore-based 
representative  of  the  vessel  owner  or 
operator  who  meets  the  requirements  of 
§  155.1026.  In  the  NPRM,  we  proposed 
requiring  an  owner  or  operator  to 
designate  an  alternate  qualified 
individual  The  Coast  Guard  has 
retained  this  requirement  in  the  interim 
final  rule  and  has  revised  the  definition 
to  be  consistent  with  this  requirement. 
The  designation  of  an  alternate  qualified 
individual  is  necessary  to  provide  a 
reasonable  assurance  of  24-hour 
availability.  Additionally,  if  an  alternate 
qualified  individu  d  were  not  identified, 
the  oMrner  or  operator  would  have  to 
"notify  the  Coast  Guard  every  time  the 
primary  qualified  individual  went  on 
vacation  or  was  otherwise  unavailable. 


The  interim  final  rule  does  not  limit  the 
number  of  alternate  qualified 
individuals  whom  an  owner  or  operator 
may  desi^ate. 

We  have  added  a  new  $  15S.1026, 
which  includes  the  requirements  for  the 
qualified  individual  and  alternate 
qualified  Individual  that  were 
previously  listed  in  the  proposed 
definition.  The  Coast  Guard  determined 
that  the  proposed  definition  contained 
substantive  requirements  that  would  be 
more  appropriately  placed  in  a  separata 
section  of  the  interim  final  rule. 

Some  comments  stated  that  we  should 
allow  the  que'ified  individuals  for 
Canadian  flag  vessels  to  be  based  in 
Canada.  The  Coast  Guard  has 
determined  that  Canadian  vessels  may 
identify  Canadian-based  qualified 
individuals  if  these  individuals  meet  the 
same  requirements  for  U.S. -based 
individuals  under  §  155.1026(b).  This 
provision  only  applies  to  Canadian  flag 
vessels  while  they  are  operating  on  the 
Great  Lakes,  the  Strait  of  Juan  de  Fuca, 
and  Puget  Sound,  WA.  In  any  other 
environment,  the  qualified  individual 
must  be  based  in  the  United  States.  The 
close  proximity,  reliable 
commimication,  and  the  common  water 
boundary  shared  by  the  United  States 
and  Canada  create  a  unique  situation, 
which  allows  a  Canadian-based 
qualified  individual  to  be  as  effective  as 
a  U.S.-based  qualified  individual. 

Several  comments  objected  to  the 
requirement  for  qualified  individuals  to 
have  "unconditional"  authority  to 
implement  the  vessel  response  plan. 
These  comments  argued  that  vessel 
owners  or  operators  will  have  difficulty 
identifying  qualified  individuals  with 
unconditional  authority  without  making 
them  potentially  liable  for  spill  cleanup. 
The  Coast  Guard  has  revised  new 
§  155.1026  of  the  interim  final  rule  to 
better  describe  the  authority  and 
responsibilities  of  the  qualified 
individual.  The  requirement  for 
"unconditional  authority"  has  been 
eliminated  from  §  155.1026. 

Of  the  44  comments  the  Coast  Guard 
received  on  this  definition,  most  asked 
us  to  clarify  in  the  interim  final  rule  that 
a  "qualified  individual"  also  is  a  person 
exempt  from  liability  for  response 
actions  imder  section  311(c)(4)  (33 
U.S.C.  1321(c)(4))  of  the  FWPCA.  These 
comments  stated  that  the  failure  to 
identify  the  qualified  individual  as  a 
person  exempt  fi'om  liability  will 
hamper  the  efforts  of  vessel  ovmers  and 
operators  to  identify  persons  with  the 
reauired  qualifications. 

A  person  does  not  become  a 
responsible  party  under  the  FWPCA  by 
being  designated  a  qualified  individual 
for  response  plan  purposes.  Under 


section  1321(c)(4).  a  person  othw  than 
a  responsible  par^  is  not  liable  for 
removal  costs  or  damages  which  result 
from  actions  tdcen  or  omitted  in  the 
course  of  rendering  care,  assistance,  ot 
advice  consistent  with  the  NCP  or  as 
otherwise  directed  by  the  President 
Notwithstanding,  such  a  person  whose 
acts  or  omissions  are  groasly  negligent. 
or  who  engages  in  willful  misconduct 
may,  as  a  result,  become  liable  for  the 
resulting  removal  costs  or  damages.  The 
qualified  individual  is  not.  however, 
responsible  for  the  adequacy  of  response 
plans  prepared  by  the  owner  or 
operator,  nor  is  the  qualified  individual 
responsible  for  contracting  response 
resources  beyond  the  full  authority 
delegated  from  the  owner  or  operator. 

The  Coast  Guard  does  not  wish  to 
restrain  the  appropriate  activities  of  a 
qualified  individual  and  an  alternate 
qualified  individual  to  hamper  ownera 
or  operators  in  identifying  such 
individuals.  However,  the  Coast  Guard 
has  no  authority  to  grant  immunity  to 
any  peraon,  including  qualified 
individuals  designated  for  response 
plan  purposes. 

To  Detter  define  the  responsibilities  of 
the  qualified  individual,  the  Coast 
Guard  has  revised  the  proposed  rule  by 
adding  to  §  155.1026  a  paragraph  whidi 
states  that  the  qualified  indiviaual  is  not 
responsible  for  the  adequacy  of  the 
response  plans,  nor  for  contracting 
response  resources  beyond  the  authority 
delegated  from  the  owner  or  operator. 

A  new  section  has  also  been  added 
which  allows  the  vessel's  owner  or 
operator  to  designate  an  organization  to 
carry  out  the  responsibiUties  of  the 
qualified  individual.  However,  the 
designated  organization  must  have 
identified  specific  individuals  to  act  as 
the  qualified  individual  and  the 
alternate.  Finally,  the  proposed  rule  has 
been  revised  to  reqixire  the  qii^lified 
individual  to  be  familiar  with  the 
implementation  of  the  vessel  response 
plan  and  to  be  trained  in  the 
responsibilities  of  the  qualified 
individual  under  the  response  plan. 

Response  Activities.  Tne  Coast  Guard 
has  revised  this  definition  in  the  interim 
final  rule  by  adding  the  words  "public 
health  or  welfare."  This  revision 
strengthens  the  definition  and  makes  it 
consistent  with  the  definition  of 
"removal"  contained  in  section  311(^ 
of  the  FWPCA. 

Response  Area.  One  conunent  stated 
that  the  proposed  definition  does  not 
reflect  the  negotiated  rulemaking 
agreement  because  the  definition 
encompasses  a  much  greater  (or 
potentially  much  smaller)  area  than  that 
contemplated  by  the  Committee.  That 
comment  stated  that  the  response  area 
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should  be  determined  on  a  case  by  case 
basis  by  the  Federal  on-scene 
coordinator  (OSC)  during  an  actual 
spill.  Another  comment  suggested  that 
the  definition  should  make  it  clear  that 
the  "response  area"  may  encompass 
more  than  one  CXDTP  zone. 

The  Committee  recommended  using 
"planning  sectors"  to  define  the  areas  in 
t^ich  dedicated  response  vessels  could 
operate  without  a  response  plan,  but  the 
Committee  did  not  suggest  a  definition. 
The  Coast  Guard  has  reconsidered  the 
definition  and  agrees  with  the  comment 
that  a  "response  area"  should  be 
determined  case  by  case,  depending 
upon  the  exigencies  of  a  spill.  The 
Federal  OSC  is  the  person  with  the 
expertise  and  authority  to  make  this 
determination.  Therefore,  we  have 
revised  this  definition  by  stating  that  the 
Federal  OSC  determines  what 
constitutes  the  response  area.  The 
revised  definition  allows  a  Federal  OSC 
the  flexibility  to  define  the  response 
area  as  necessary,  based  on  the  actual 
spill  size  and  location. 

fljvers  and  canals.  Several  comments 
opposed  defining  rivers  and  canals  as  12 
feet  or  less  in  depth  because  many  rivers 
are  greater  than  12  feet  in  depth.  One 
comment  recommended  that  the  depth 
should  be  increased  to  30  feet.  The 
Coast  Guard  proposed  that  rivers  and 
canals  be  defined  as  12  feet  deep  or  less 
because  we  intended  the  definition  to 
only  cover  narrow,  inland  bodies  of 
water  that  are  reasonably  protected  and 
typically  have  wave  heights  of  one  foot 
or  less.  It  was  also  our  intent  to  limit 
this  definition  to  those  areas  where  only 
shallow  draft  vessels  would  operate. 

Creation  of  the  limited  definition  for 
rivers  and  canals  permitted  the 
development  of  imique  oil  spill 
planning  requirements  for  shallow  draft 
vessels  that  transit  these  waters.  The 
Coast  Guard  disagrees  with  the 
recommendation  to  increase  the  depth 
from  12  faet  to  30  feet  because  it  would 
change  the  characteristics  of  the 
operating  environment  upon  which  the 
planning  requirements  for  rivers  and 
canals  was  based. 

Other  comments  requested  that  we 
clarify  the  term  "controlled  navigable 
depth."  and  one  suggested  using  the 
"authorized  depth."  The  Coast  Guard 
has  revised  the  definition  by  deleting 
the  term  "controlled  navigable  depth" 
and  replacing  it  with  "project  depth." 
The  project  depth  is  indicated  on  most 
navigational  charts  and  represents  the 
design  dredging  depth  of  channels 
maintained  by  the  U.S.  Army  Corps  of 
Engineers.  Unlike  the  "controlled 
navigable  depth"  that  may  change 
frequently  due  to  shoaUng,  the  "project 
depth"  is  a  fixed  design  standard 


independent  of  the  actual  depth  existing 
in  the  channel. 

Spill  management  team.  One 
comment  requested  that  the  Coast  Guard 
make  it  clear  whether  this  function  can 
be  fulfilled  by  an  organization  outside 
the  COT?  zone  of  the  spill.  The  interim 
final  rule  does  not  prevent  the  spill 
management  team  from  being  located 
outside  of  the  response  area,  as  long  as 
the  plan  remains  functional  for  the  area 
where  the  vessel  is  operating.  Under 
§  155.1030,  the  plan  must  identify  a 
team  for  each  COTP  zone,  but  the  plan 
may  identify  the  same  team  for  all 
zones. 

Substantial  threat  of  a  discharge.  Two 
comments  objected  to  using  "fuel"  in 
the  definition  because  OPA  90  does  not 
specifically  address  fuel.  MARPOL 
Regulation  26  recommends  that  certain 
vessels  carrying  oil  as  "fuel"  or  as 
"cargo"  carry  an  approved  oil  pollution 
emergency  plan.  If  me  owner  or 
operator  intends  the  plan  to  satisfy  the 
MARPOL  Regulation  26 
recommendations,  the  plan  should 
address  oil  carried  as  fuel,  as  well  as  oil 
carried  as  cargo. 

Tanker.  The  Coast  Guard  added  the 
definition  of  tanker  which  is  consistent 
with  the  definition  in  46  U.S.C.  2101. 

Vessels  carrying  oil  as  primary  cargo. 
In  response  to  comments,  the  Coast 
Guard  has  amended  the  definition  to 
clarify  that  it  includes  only  vessels 
carrying  oil  in  bulk  as  cargo  and  has 
included  cargo  residue  in  the  definition 
to  make  it  consistent  with  §  155.1015. 

Vessels  carrying  oil  as  secondary 
cargo.  In  response  to  comments,  the 
Coast  Guard  has  amended  the  definition 
to  clarify  that  it  includes  only  vessels 
carrying  oil  in  bulk  as  cargo  or  cargo 
residue.  This  definition  has  also  been 
amended  to  eliminate  the  possibility 
that  a  vessel  carrying  oil  as  primary 
cargo  could  simultaneously  be 
considered  a  vessel  carrying  oil  as  a 
secondary  cargo.  For  further  discussion 
on  these  vessels,  see  "Discussion  of 
general  issues." 

Vessel  of  opportunity.  One  comment 
stated  that  the  preamble  to  the  NPRM 
implied  that  a  vessel  of  opportunity 
must  carry  a  response  plan  if  it  operated 
outside  of  the  response  area.  The  Coast 
Guard  agrees  that  the  preamble  is 
misleading,  but  §  155.1015  specifically 
exempts  vessels  of  opportunity  from  the 
reqiiirements  of  this  subpart.  The 
definition  in  the  interim  final  rule  is 
clear  that  these  vessels  must  be  engaged 
in  response  activities,  but  it  does  not 
limit  vessel  operations  to  the  response 
area.  The  definition  has  been  changed  to 
clarify  that  a  vessel  carrying  oil  as  a 
primary  cargo  is  excluded  from  the 
definition. 


Section  155.1025    Operating 
Restrictions  and  Interim  Operating 
Authorization 

The  Coast  Guard  received  twenty-one 
comments  on  this  section.  Two 
comments  agreed  with  the  NPRM,  one 
requested  clarification  on  single 
voyages,  and  the  remainder  suggested 
revisions.  The  following  summarizes  the 
suggestions  and  the  Coast  Guard's 
reasons  for  accepting  or  rejecting  them. 
The  Coast  Guard  made  minor  changes  to 
the  interim  final  rule  for  clarification. 

The  Coast  Guard  has  amended 
paragraph  lS5.102S(a)(3)  to  make  its 
text  consistent  with  applicability 
statements  for  lightering  operations  in 
other  Coast  Guard  regulations. 

Three  comments  recommended  that 
the  Coast  Guard  and  not  vessel  owners 
or  operators  be  responsible  for  certifying 
or  approving  shore-based  spill  response 
contractors.  The  regulations  do  not 
require  such  a  certification  or  approval. 
To  avail  themselves  of  the  provision 
contained  in  §  155.1025(c),  an  owner  or 
operator  must  simply  certify  to  the 
Coast  Guard  that  they  have  identified 
and  ensured  the  availability  of,  through 
contract  or  other  approved  means,  the 
response  resource  required  by  the 
interim  final  rule. 

Several  comments  asked  how  an 
owner  or  operator  could  certify  on 
Februarj'  18, 1993,  that  the  required 
response  resources  would  be  in  place  on 
August  18, 1993,  when  they  are  not 
currently  in  place.  If  an  owner  or 
operator  has  made  reasonable 
arrangements,  such  as  a  contract  with  an 
oil  spill  removal  organization,  for  the 
necessary  response  capability  to  be 
available  for  use  no  later  than  August 
18, 1993,  the  owner  or  operator  may 
properly  certify,  on  or  before  February 
18, 1993,  that  it  has  identified  and 
ensured  the  availability  of  the  necessary 
private  response  resources.  The 
certification  should  be  submitted  with 
the  response  plan.  It  is  not  necessary  to 
list  in  ihe  certification  those  resources 
that  are  not  currently  in  place.  However, 
all  necessary  response  resources  must 
be  in  place  by  August  18, 1993  for  the 
vessel  to  continue  to  operate  past  that 
date. 

As  discussed  in  the  NPRM,  the 
certification  can  be  submitted  either  at 
the  time  of  plan  submission  or  in  a 
separate  submittal.  The  Coast  Guard 
encourages  owners  or  operators  to 
submit  the  certification  with  the  plan. 
The  vessel  will  not  be  permitted  to 
continue  to  operate  past  August  18. 
1993  unless  the  owner  or  operator  has 
received  written  authorization  from  the 
Coast  Guard  to  do  so.  By  including  the 
certification  at  the  time  of  plan 
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submission,  tbe  owner  or  operator  can 
assure  rocaipt  of  the  required  written 
Coast  Guard  authorization  in  a  timely 
manner. 

The  Coast  Guard  is  still  studying  the 
issue  of  whether  the  two-year  provision 
provided  for  in  section  311(])(5)  of  the 
FWPCA  is  for  initial  submissions  only 
or  if  it  will  also  apply  to  future  plan 
revisions  and  required  resubmissions. 
The  Coast  Guard  intends  to  clarify  this 
issue  prior  to  publishing  the  final  rule. 

Five  commeDts  suggest  an  exteosion 
of  the  February  18, 1993  deadline  for 
gling  plans  until  the  ACF  and  NCP  are 
updated.  The  Coast  Guard  has  no 
authority  to  extend  the  statutory 
deadline.  Plans  submitted  by  the 
February  18. 1993  deadline  must  be 
consistent  with  the  local  contingency 
plans  (LCPs)  and  the  NCP  in  effect  on 
Aug-ost  18, 1992.  Vessel  owners  or 
operators  will  not  have  to  modify  their 
plans  until  the  five-year  review  solely 
for  the  purpose  of  making  their  plans 
consistent  with  a  subsequently  issued 
ACF  or  an  updated  NCP. 

The  remaining  comments  deal  with 
the  single-voyage  exemption.  Tlie 
proposed  rule  permits  the  COTP  to 
authorize  a  vessel  to  make  one  voyage 
to  transput  or  handle  oil  in  a  port  or 
geographic  area  not  covered  by  a 
response  plan  if  the  vessel  owner  or 
operator  certifies  that  they  have  met 
certain  criteria.  After  further 
consideration,  the  Coast  Guard  has 
determined  that  the  term  "geographic 
area"  is  not  specific  enough,  and  may 
lead  to  confosion  over  where  and  when 
this  provision  applies.  The  Coast  Guard 
has  revised  the  interim  final  rule  by 
eliminating  the  words  "or  geographic 
area"  from  paragraph  155.1025(e).  For 
the  purposes  of  the  single  voyage 
exemption  provision,  the  Coast  Guard 
will  consider  an  offebore  lightning  area 
to  be  a  port. 

Ona  comment  asks  whether  the 
exemption  is  an  annual  exemption;  it  is 
not.  Each  vessel  owner  or  operator  is 
allowed  a  total  of  one  exemption  for 
each  port.  An  owner  or  operator  may 
request  single  voyage  exemptions  for 
multiple  ports.  For  example,  a  vessel 
owner  or  operator  could  request  and 
receive  a  separate  single  voyage 
exemption  for  each  of  several  ports 
contained  within  one  COTP  zone. 

Another  comment  asks  whether 
individual  COTP's  have  the  authority  to 
allow  inland  barges  without  plans  to 
enter  ports  xmexpoctedly.  A  vessel  in 
distress  is  entitled  to  seek  safe  harbor, 
subject  to  appropriate  controls  imposed 
by  the  COTP  which  may  be  less  than  all 
requirements  of  these  regulations. 
Otherwise,  the  requirements  of  the 


regulations,  including  response  plan 
requirements,  apply. 

One  comment  suggested  that  single- 
voyage  exemptions  nioiild  not  be 
granted.  Another  supported  the 
exemption  only  for  foreign  vessels,  if 
the  Secretary  of  DOT  reviewed  and 
approved  the  vessel's  manzdng. 
qualification,  and  watchstand&g 
standards.  The  Coast  Guard  has 
determined  that  a  single-voyage 
exemption  is  warranted  because  it  will 
allow  vessels  a  one-time  opportimity  to 
call  on  a  port  far  which  they  have  not 
submitted  a  geographic-specific 
appendix.  However,  these  vessels  must 
have  a  response  plan  that  meets  all  of 
the  VRP  requirements  (except  far  the 
applicable  geographic-specific 
appendix)  or  have  a  plan  approved  by 
the  flag  state  as  meeting  the 
requirements  of  MARPOL  Regulation 
26;  and  have  designated  a  qualified 
individual  and  ensured  the  availabiKty 
of  response  resources. 

Two  Comments  suggested  that  the 
exemption  will  be  of  fittle  help  to  vessel 
owners  and  operators,  because  they  are 
still  required  to  ensure  response 
resources.  Section  311  of  the  FWPCA 
does  not  provide  an  exemption  for 
vessels  making  a  one-time  call  on  a  port. 
The  Coast  Guard  has  provided  the 
maximum  flexibility  tor  these  vessels  to 
meet  the  statutory  requirements  to 
ensure  the  availability  of  response 
resources. 

One  comment  suggested  that  vessels 
visiting  ports  infrequently  should  be 
subject  to  the  same  exemption  as  those 
making  a  single  voyage.  The  Coast 
Guard  disagrees.  The  exemption  is 
intended  for  a  truly  unexpected 
diversion,  for  which  it  is  imreasonable 
to  reqiiire  an  owner  or  operator  to  plan 
in  advance. 

Another  comment  mentioned  that  it 
will  be  a  significant  administrative 
burden  to  maintain  geographic-specific 
information  aboard  a  vessel  that  visits 
numerous  ports.  The  Coast  Guard 
believes  that  it  is  appropriate  to  have  all 
area  .specific  information  contained  in 
one  section  of  the  plan  and  carried 
onboard.  This  will  fedlitate  reference 
for  the  vessel  crew  during  an  emergency 
and  assist  the  local  COTP  in  reviewing 
the  information  during  routine 
boardings. 

One  comment  suggested  that  owners 
or  operators  of  time-charter  vessels  in 
service  before  February  18, 1993,  with 
an  approved  response  plan  should  have 
90  dajrs  to  submit  a  new  geographic- 
specific  appendix  if  a  vessel  changes  its 
regular  port  of  call.  The  comment 
suggested  that  the  vessel  be  allowed  to 
operate  during  that  90  days.  The  Coast 
Guard  disagrees.  The  interim  final  rule 


already  permits  the  COTP  to  grant  a 
slngle-voyagB  exemption  in  such 


Section  155.1026    Qualified  Individwd 
and  Alternate  Qualified  Individual 

Tbe  Coast  Guard  has  added  this 
section  to  set  out  the  requirements  far 
the  qualified  individual  and  tbe 
aheiTMte  qualified  IndividuaL  To  clarify 
the  interim  final  rule,  we  have 
incorporated  in  this  section  the 
substantive  infonnatkm  previously 
included  in  the  definitioo  of  qualified 
individuaL 

Section  155.1 030    General  Response 
Plan  Requirements 

This  section  of  the  interim  final  rule 
outlines  general  response  plan 
requirements  for  all  vessels.  Most 
comments  on  this  section  addressed  the 
plan  format  and  %vhere  the  plan  must  be 
located. 

A  new  section  has  been  added  to  the 
interim  final  rule  that  describes  the 
procedure  that  an  owner  or  operator  can 
follow  to  address  tbe  provisions  of 
Regulation  26  of  Aimex  I  to  the 
International  Convention  for  the 
Prevention  of  Pollution  bom  Ships, 
1973  as  modified  by  the  Protocol  of 
1978  (MARPOL).  See  "Discussion  of 
general  issues"  for  additional  details. 

One  comment  stated  that  copies  of  the 
plans  should  be  kept  at  Coast  Guard 
Marine  Safety  Offices  and  Coast  Guard 
District  offices  to  ensure  that 
information  is  readily  available  to  State 
and  Federal  agencies  in  case  a  spill 
occurs.  The  Coast  Guard  will  retain  a 
copy  of  the  plans  at  one  central  location 
and  believes  that  one  copy  is  sufficient 
Response  plans  must  include 
procedures  for  coordinating  with  State 
and  Federal  agencies,  but  these  plans 
are  for  the  vessel  owner  or  operator  and 
its  agents  or  employees  who  will  have 
primary  responsibility  to  mitigate  and 
clean  up  a  spill. 

One  comment  stated  that  the  Coast 
Guard  should  write  a  model  plan  that 
vessel  owners  could  modify  tor  their 
vessels.  As  discussed,  response  plans 
are  for  the  owner  or  operator  and  its 
agents  or  employees.  Therefore,  we 
think  it  appropriate  to  give  owners  or 
operators  as  much  flexibility  as 
reasonably  possible  to  determine  what 
level  of  complexity  and  substance 
addresses  their  needs.  A  "cookbook" 
plan  would  imneces&arily  restrict  these 
owners  or  operators  from  devising  the 
best  plans  for  their  operations  and  may 
unnecessarily  increase  their  paperworic 
burden. 

One  comment  stated  that  the  plans 
should  identify  who  to  call  for 
protection  of  environmentalfy  sensitive 
areas  and  identify  protection  strategies. 
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The  Coast  Guard  does  not  agree  because 
that  information  is  included  already  in 
the  LCPs  and  will  be  included  in  the 
ACPs. 

One  comment  objected  to  the  wording 
used  in  proposed  paragraph  155.1030(a) 
concerning  the  requirement  for  plans  to 
be  written  in  a  language  imderstood  by 
"crew  members  responsible  for  carrying 
out  the  plan,"  because  the  wording 
implies  that  crew  members  must  carry 
out  the  plan.  Tlie  Coast  Guard  has 
changed  the  text  of  this  paragraph  to 
require  the  plan  to  be  written  in  English 
and  in  a  language  understood  by  those 
crew  members  "with  responsibiUties 
under  the  plan." 

Two  comments  stated  that  on-board 
plans  should  be  concise  and  deal  with 
only  those  issues  specific  to  the  ship. 
One  other  comment  stated  that  a 
detailed  and  complex  plan  would  be 
useless  to  shipboard  personnel  in  an 
emergency.  The  Coast  Guard  agrees  that 
only  certain  portions  of  the  plan  are 
needed  for  shipboard  response 
operations. 

Consequently,  to  minimize  the 
paperwork  burden  on  vessel  crew 
members  and  to  help  ensure  that  the 
plan  is  useful  during  a  spill,  the  Coast 
Guard  has  amended  §  155.1030  to 
divide  the  plan  into  shipboard  and 
shore  components.  The  interim  final 
rule  specifies  what  must  be  in  each 
component  and  requires  the  vessel  to 
carry  the  shipboard  component.  The 
plan  must  include  all  of  the  required 
sections,  but  the  owner  or  operator  can 
tailor  the  length  and  complexity  of  the 
plan  as  appropriate  for  the  vessel's 
operations. 

One  comment  stated  that  the  plan 
should  identify  commxmication 
methods  and  spill-tracking  equipment 
and  procedures.  The  Coast  Guard 
already  requires  the  owner  or  operator 
to  identify  their  response  command  and 
control  organizational  structure  in  the 
plan.  Commimication  procedures  are  an 
integral  part  of  that  structure.  The  ACPs 
will  address  equipment  and  procedures 
for  spill-tracking,  and  the  Coast  Guard  is 
studying  the  issue  as  the  Committee 
recommended. 

One  comment  recommended  that  the 
vessel  response  plans  should  assure  the 
compatibility  of  communications  among 
all  responding  private  parties  and 
agencies.  The  Coast  Guard  agrees  that 
efficient  and  reliable  communications  is 
essential  during  an  oil  spill  recovery 
operation.  However,  it  is  not  possible 
for  each  vessel  owner  or  operator  to 
establish  a  common  communications 
plan  with  all  parties  that  may  respond 
to  an  oil  spill.  This  is  the  role  of  the 
NCP,  ACPs,  and  OSC  during  a  spill. 


One  comment  stated  that  the  Coast 
Guard  should  require  vessel  owners  or 
operators  to  distribute  to  company 
personnel  a  separate  document  that 
summarizes  key  notification  and 
response  information.  The  Coast  Guard 
is  requiring  owners  or  operators  to  use 
checkhsts  and  diagrams  in  certain  parts 
of  their  plan.  The  Coast  Guard  believes 
ownera  or  operators  should  have  the 
flexibility  to  distribute  this  information 
to  company  personnel  as  necessary  and 
has  not  made  this  a  requirement. 
Requiring  distribution  of  lists  or 
diagrams  may  increase  the  paperwork 
burden  on  organizations  with  relatively 
limited  operations. 

One  comment  stated  that  the  Coast 
Guard  should  require  a  vessel  owner  or 
operator  to  include  in  each  plan,  a  letter 
authorizing  the  qualified  individual  to 
commit  response  resources  when  a  plan 
is  activated.  The  Coast  Guard  believes 
requiring  an  owner  or  operator  to 
submit  an  unconditional  letter  of 
commitment  creates  a  redundant 
requirement.  An  owner  or  operator 
already  must  name  a  qualified 
individual  who  must  be  notified  in  the 
event  of  a  spill.  That  individual  must 
have  the  authority  to  commit  response 
resources. 

One  comment  stated  that  the  rule 
should  require  the  qualified  individual 
to  implement  the  response  plan  and 
activate  all  resources  for  a  worst  case 
discharge  imless  the  OSC  says 
otherwise.  The  Coast  Guard  has 
sufficient  authority  to  direct  the 
responsible  party  to  clean  up  a  spill. 
The  response  plan  is  largely  a  planning 
document,  covering  such  items  as 
preparation  of  lists  and  compilation  of 
data,  training,  and  drills.  The  resources 
used  in  the  event  of  an  actual  spill  will 
depend  on  the  specifics  of  the  incident. 

One  comment  stated  that  a  dedicated 
response  vessel  should  not  be  required 
to  have  a  response  plan  if  the  vessel  is 
released  from  its  dedicated  area  to 
respond  to  a  spill  in  another  area,  and 
is  not  transporting  oil  to  or  from  the 
spill  site.  The  Coast  Guard  agrees.  A 
dedicated  response  vessel  is  only 
required  to  have  a  shipboard  response 
plan  when  operating  outside  a  response 
area  and  carr>'ing  oil  in  bulk  as  cargo. 

Several  comments  stated  that  it  was 
impossible  to  make  the  vessel  response 
plans  consistent  with  the  unrevised 
NCP  and  incomplete  ACPs.  Most  of 
these  comments  argued  that  the  Coast 
Guard  should  delay  the  filing  deadline 
for  vessel  response  plans  until  the  NCP 
and  ACPs  are  finished. 

The  Coast  Guard  already  has 
addressed  this  issue  under  "Discussion 
of  general  issues."  In  the  absence  of  the 
revised  NCP  and  completed  ACPs,  the 


Coast  Guard  will  evaluate  response 
plans  based  on  the  existing  NCP 
published  in  40  CFR  part  300  and  the 
ACP  in  effect  on  Ausust  18, 1992. 

There  were  a  number  of  comments 
suggesting  that  we  consider  the  proper 
content,  format,  and  other  issues  when 
developing  the  ACPs.  These  comments 
are  beyond  the  scope  of  this  rulemaking. 

In  th^NPRM,  we  proposed  that  a 
response  plan  that  was  completed  prior 
to  the  effective  date  of  the  rule  follow 
any  format  so  long  as  the  plan  was 
supplemented  with  a  cross-reference 
section  to  identify  the  location  of  the 
applicable  sections  required  in  the  rule. 
The  Coast  Guard  revised  the  interim 
final  rule  to  clarify  that  the  cross- 
reference  section  must  address  all 
required  information  and  not  simply  the 
sections. 

One  comment  indicated  that  owners 
or  operators  cannot  "complete"  their 
plans  before  they  are  submitted  because 
the  rule  will  require  some  elements  that 
are  not  yet  finalized.  The  Coast  Guard 
agrees  and  changed  the  provision  to 
address  plans  submitted  on  or  before 
February  18, 1993. 

The  purpose  of  this  provision  is  to 
reduce  the  initial  burden  on  owners  or 
operators  who  already  have  begim 
developing  a  response  plan.  The  Coast 
Guard  eliminated  the  requirement  that  a 
plan  completed  prior  to  the  effective 
date  of  the  interim  final  rule  and  using 
a  cross  reference  must  be  submitted  in 
the  required  format  at  the  next  required 
resubmission  date.  The  Coast  Guard 
intends  to  work  with  the  various  States 
to  develop  a  universal  format  by  the 
time  the  5  year  resubmittal  is  due.  At 
that  time,  a  plan  utilizing  a  cross- 
reference  section  may  be  required  to  be 
resubmitted  in  a  universal  formal.  See 
"Discussion  of  general  issues"  for 
information  on  submitting  response 
plans  based  on  the  NVIC. 

Several  comments  opposed  a  strict 
format  and  suggested  allowing 
companies  flexibility  to  create  plans 
that  fit  their  operation.  These  comments 
also  suggested  allowing  owners  or 
operators  to  submit  a  State  approved 
plan  to  meet  Federal  requirements.  Four 
comments  stated  that  the  Coast  Guard 
should  allow  owners  or  operators  to  use 
their  own  or  a  State  plan  format  if  they 
cross-reference  the  format  required 
under  the  VRP  rules. 

The  Coast  Guard  made  a  numt>er  of 
small  changes  to  the  interim  final  rule 
to  provide  an  owner  or  operator  with 
more  flexibility  in  organizing  and 
submitting  their  plan.  We  have  deleted 
the  proposed  requirement  for  the  plan 
sections  to  be  in  a  specific  order.  We 
added  a  provision  to  allow  an  owner  or 
operator  with  multiple  vessels  to  submit 
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one  plan  with  separate  vessel-specific 
appendices  to  satisfy  the  plan 
requirements  for  each  of  its  vessels. 

The  revised  interim  final  rule  will 
permit  the  owner  or  operator  to  insert 
sections  as  necessary  to  satisfy  any 
additional  State  or  IMO  requirements. 
However,  the  required  sections  and 
specific  information  required  in  those 
sections  must  remain  distinct,  and  the 
appendix  or  table  of  contents  must 
provide  sufficient  detail  on  the  location 
of  these  distinct  sections.  As  many 
comments  recognized,  this  standud 
format  will  ease  the  administrative 
burden  in  reviewing  the  plans  and 
create  uniformity  for  respondere  who 
may  not  be  familiar  with  a  particular 
plan. 

Three  comments  argued  that  the  plan 
format  was  inconsistent  with  the 
recommendations  of  MARPOL 
Regulation  26.  Three  other  conunents 
stated  that  the  plan  format  was  useful  in 
implementing  Regulation  26  of 
MARPOL.  The  Coast  Guard  recognizes 
that  OPA  90  plan  standards  exceed 
MARPOL  standards  but  does  not  believe 
that  these  requirements  are  inconsistent 
with  Regulation  26  standards.  U.S. 
courts  have  recognized  that  Congress 
may  direct  the  Coast  Guard  to  set  a 
stricter  standard  than  the  international 
standard  as  a  condition  of  port  entry. 
Although  these  requirements  meet  and 
exceed  the  MARPOL  recommendations, 
the  Coast  Guard  believes  they  are  a 
logical  extension  of  the  IMO  concept. 

After  reviewing  the  NPRM,  the  Coast 
Guard  amended  §  155.1030  by  adding 
the  requirement  for  the  vessel  owner  or 
operator  to  maintain  and  make  available 
copies  of  the  submitted  and  approved 
plan.  This  provision  was  previously  in 
§  155.1065,  but  we  have  determined  that 
it  is  placed  more  appropriately  in 
§  155.1030(1).  This  section  has  been 
revised  to  make  it  clear  that  it  is  the 
responsibility  of  the  owner  or  operator 
to  ensure  that  the  qualified  individual  is 
provided  with  a  current  copy  of  the 
entire  plan. 

Sections  155.1035(a).  155.1040(b).  and 
1 55. 1 045(b)  General  Information  and 
Introduction 

The  Coast  Guard  revised 
§§  155.1035(a).  155.1040(b),  and 
155. 1045(b)  to  require  the  call  sign  to  be 
included  in  the  response  plan  for  each 
vessel  covered  by  the  plan.  The  Coast 
Guard  is  adopting  this  requirement  to 
reflect  a  recommendation  in  the 
MARPOL  Regulation  26  emergency  plan 
guidelines. 

The  Coast  Guard  has  moved  the 
requirement  in  §§  155.1035(a)  and 
155.1040(b)  for  ownera  and  operators  to 
identify  the  geographic  areas  covered  by 


the  plan  to  the  appropriate  geographic- 
specific  appendix. 

Sections  155.1035(b).  155.1040(c).  and 
155.1 045(c)    Notification  Procedures 

Several  comments  addressed  the  type 
and  extent  of  the  notification 
requirements.  Four  expressed  concerns 
that  the  amount  of  notification 
requirements  are  cumbersome,  and 
stated  that  the  vessel  owner  or  operator 
should  have  to  report  the  discharge  only 
to  the  National  Response  Center  or  the 
Coast  Guard.  Some  of  these  comments 
also  suggested  including  the 
reauirements  for  State  and  local  reports 
only  in  the  Area  Contingency  Plans. 
One  comment  suggested  that  the  Coast 
Guard  maintain  a  centralized  Ust  of  all 
notification  requirements,  with  the 
COTP  and  Area  Committees  updating 
the  list. 

Two  other  comments  stated  that 
MARPOL  Regulation  26  requirements 
should  be  used  for  contacts  because  a 
proposed  notification  checkHst  could  be 
confusing  in  a  disaster.  Finally,  one 
comment  opposed  descriptions  of 
notification  requirements  and  primary 
and  secondary  communication  methods 
because  descriptions  are  uimecessary 
and  add  complexity  to  the  requirements. 

The  interim  final  rule  requires  that 
only  the  qualified  individual  be 
notified.  However,  other  statutes  and 
regulations  establish  oil  spill  reporting 
requirements,  and  the  Coast  Guard 
believes  that  owners  or  operators  should 
set  procedures  for  these  notifications  in 
their  response  plans.  To  minimize  the 
burden  on  vessel  owners  and  operators 
and  facilitate  rapid  notification  of  a 
spill,  most  of  this  information  can  be 
provided  in  a  checklist,  which  is 
consistent  with  MARPOL  Regulation  26. 
To  clarify  that  we  need  only  a  listing  of 
notification  procedures,  we  deleted  the 
requirements  in  proposed 
§§  155.1035(b)(2),  155.1040(c)(2),  and 
155.1045(c)(2)  for  owners  or  operators  to 
"discuss"  in  the  response  plans 
notification  requirements  that  apply  in 
the  vessel's  area  of  operation. 

The  Coast  Guard  also  revised  the 
interim  final  rule  to  eliminate  the 
requirement  for  response  plans  to 
include  local  notification  requirements 
and  for  this  information  to  be 
duplicated  in  the  geographic-specific 
appendix.  Under  the  revised 
notification  sections,  a  response  plan 
must  describe  primary  communications 
methods  for  all  vessel  types  and 
secondary  methods  if  they  are  available. 

To  ensure  consistency  with  IMO 
Resolution  A648(16),  the  Coast  Guard 
has  revised  the  interim  final  rule  to 
reqiiire  response  plans  to  include 
various  additional  items  that  must  be 


identified  in  the  initial  notification  and 
to  establish  guidelines  for  follow-up 
reports. 

Sections  155.103S(c).  155.1040(d).  and 
155.1045(d)    Shipboard  Spill 
Mitigation  Proceaures 

Two  comments  disagreed  with  the  use 
of  the  term  "fuel"  in  $  155.1035(c) 
because  OPA  90  refere  to  "cargo"  and 
not  "fiiel."  The  Coast  Guard  has  deleted 
the  term  fuel  from  these  sections.  See 
the  preamble  discussion  of  "General 
issues"  and  "Section  155.1030"  for 
further  information  on  how  U.S.  vessels 
can  meet  the  MARPOL  Regulation  26 
requirements. 

To  make  §  155.1035  consistent  with 
§  155.1040,  the  Coast  Guard  has  moved 
to  §  155.1035(j)  (vessel-specific 
appendix)  the  requirement  in 
§  155.1035(c)(1)  for  the  response  plan  to 
identify  the  volimies  of  cargo  that  would 
be  involved  in  the  maximum  most 
probable  discharge  and  the  worst  case 
discharge.  We  have  revised  this 
provision  to  require  that  the  response 
plan  also  identify  the  type(s)  of  oil  cargo 
involved. 

A  few  comments  stated  that  owners  or 
operators  should  not  have  to  identify 
responsibilities  of  named  personnel  in 
the  plan  under  proposed  §  155.1035(c). 
Because  identifying  individual 
personnel  responsibilities  is 
cumbersome  and  goes  beyond  OPA  90, 
these  comments  suggested  using  a 
checkoff  sheet. 

Section  311(j)(5)(C)(iv)  of  the  FWPCA 
states  that  in  a  response  plan,  the  owner 
or  operator  must  describe  "the  response 
actions  of  persons  on  the  vessel." 
Section  155.1035(c)  states  that  an  owner 
or  operator  must  identify  the  vessel 
crew's  responsibilities  by  job  title  for 
these  scenarios:  transfer  system  leak, 
tank  overflow,  or  suspected  cargo  tank, 
fuel  tank,  or  hull  leak. 

Two  comments  opposed  the 
requirement  in  S  155.1035(c)  for  the 
response  plan  to  detail  crew 
responsibilities  for  keeping  records  on 
and  sampling  of  spilled  products.  The 
comments  stated  mat  vessel  crews  do 
not  presently  sample  spilled  products, 
and  they  objected  to exposingpersonnel 
to  safety  and  health  hazards.  Tne 
comments  also  noted  that  spill  sampling 
is  8  government  enforcement 
responsibility. 

Section  155.1035(c)  does  not  require 
or  recommend  that  the  crew  take  spill 
samples.  We  have  revised  the  interim 
final  rule  to  require  owners  or  operators 
to  identify  only  those  procedures  that 
the  vessel  already  has  in  place  for  spill 
sampling.  The  interim  final  rule  is  also 
consistent  with  MARPOL,  which 
recommends  that  response  plans 
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include  crew  responsibilities,  if  any.  for 
recordkeeping  and  sampling  of  q>iUed 
products. 

One  comment  stated  that  the  plans 
should  include  spill  mitigation 
requirements  for  owners  or  operators  to 
carry  sorbent  boom  and  to  train  crew 
members  how  to  deploy  the  boom. 
Another  comment  stated  that  the 
onboard  equipment  requirements 
should  be  kept  to  a  minimum.  The  Coast 
Guard  is  developing  a  separate  rule  to 
set  out  the  tjrpes  and  amounts  of 
equipment  which  must  be  onboard  a 
vessel 

One  comment  stated  that  the  vessel 
owner  or  operator  should  maintain  the 
information  on  the  avallabihty.  location, 
and  contact  numbers  for  lightering 
equipment  because  this  information  will 
benefit  shore-based  persoonel  more  than 
shipboard  personnel.  The  Coast  Guard 
agrees  and  has  deleted  this  requirement 
from  §S  155.1035(c)  and  155.1040(d), 
and  added  it  to  §§  155.1035(e)  and 
155.1040(f).  the  list  of  contacts  section 
of  the  response  plan.  If  more 
appropriate,  the  information  may  be 
included  in  the  geographic-specific 
appendix  and  referenced  in  me  list  of 
contacts. 

Sections  155.1035(d).  155.1040(e).  and 
1 55. 1 045(e)    Shore-Based  Resources 

A  number  of  comments  stated  that  the 
vessel  crew  should  not  be  responsible 
for  supervising  shore-based  resources 
because  their  primary  goal  is  to  ensure 
the  safety  of  the  crew,  vessel,  and  cargo. 
These  comments  recommended  that  the 
crew  "advise"  rather  than  "supervise" 
shore-based  resources  pending  the 
arrival  of  the  qualified  individual.  Many 
also  argued  that  it  is  the  Coast  Guard's 
responsibility  to  remove  a  spill. 

The  interim  final  rule  does  not  require 
the  crew  to  supervise  shore-based 
operations.  We  revised  the  interim  final 
rule  to  clarify  that  crew  responsibihties 
for  supervising  shore-based  resources 
should  be  identified  in  the  plan  only  if 
the  owner  at  operator  assigns  such 
responsibihties  to  the  crew.  The  Coast 
Guard  has  also  deleted  the  term 
"pending  arrival  of  qualified 
individiial"  to  eliminate  the  perception 
that  the  qualified  individual  must  be  on 
scene.  Under  section  311  of  the  FWPCA, 
the  Coast  Guard  has  authority  to  ensure 
the  effective  and  immediate  removal  of 
a  spill,  but  it  remains  the  owner's  or 
operator's  responsibihty  to  remove  the 
spill. 

To  ensure  that  the  crew  is  aware  of 
any  responsibilities  they  may  have  to 
initiate  a  response  and  supervise  shore- 
based  resources,  the  Coast  Guard  has 
determined  that  this  information  should 
be  kept  onboard  the  vessel.  We  have 


deleted  the  requirement  to  idoitify 

these  responsibihties  firom 

§§  155.1035(d).  155.1040(e).  and 

155.1045(e)  and  added  it  to 

§§  155.1035(c),  155.1040(d),  and 

155.1045(d)  (shipboard  spill  mitigation). 

Two  comments  stated  that  the 
requirements  for  shore-based  response 
activities  go  beyond  the  scope  of  the 
onboard  plan  and  do  not  need  to  be 
carried  on  the  vessel.  The  Coast  Guard 
agrees  and  will  allow  response  plans  to 
be  divided  into  shipboard  and  shore 
components.  The  vessel  does  not  have 
to  carry  the  section  on  shore-based 
resources. 

Five  comments  stated  that  the  interim 
final  rule  should  clarify  who  sets  up  the 
command  center  because  setting  up  the 
command  center  is  beyond  the  racihties 
and  resources  available  to  many 
independent  shipowners.  These 
comments  felt  that  the  command  center 
was  the  Coast  Guard's  responsibility. 

The  interim  final  rule  does  not  require 
that  the  vessel  owner  or  operator  set  up 
a  command  center,  but  a  command 
center  may  be  part  of  the  organizational 
structure  of  a  response  plan.  The  Coast 
Guard  has  determined  mat  the  owner  or 
operator  should  identify  the 
organizational  structure  that  will  be 
used  to  manage  the  response  actions. 

Many  comments  stated  that  the  Coast 
Guard  should  require  the  use  of  the 
hiddent  Command  System  (ICS)  under 
the  National  Interagency  Incident 
Management  System  (^^IMS).  These 
comments  argued  that  MUMS  would 
facilitate  cleanup  efforts  by  creating  a 
standard  management  system  and 
allowing  the  operator  to  draw  upon 
local  community  resources.  One 
comment  stated  that  we  should  not 
require  the  use  of  the  MUMS  ICS. 

'The  interim  final  rule  does  not  require 
the  use  of  the  NIIMS  ICS,  but  vessel 
owners  and  operators  may  choose  to  use 
this  system  or  any  organizational 
structxire,  as  long  as  the  response  plan 
identifies  the  structure  and  the  structure 
addresses  the  elements  required  in  the 
interim  final  rule. 

One  conunent  stated  that  the  number 
of  shore-based  management  teams 
should  be  limited  to  one  i>er  COTP  zone 
and  these  teams  should  be  ad  hoc 
committees  to  Area  Committees.  Some 
suggested  that  Federal.  State,  and 
private  resources  should  fund  the  ad 
hoc  committees.  The  comment 
rationalized  that  such  a  team  would  be 
used  to  working  together  and  could 
coordinate  with  the  OSC  during  spills  to 
support  area  plan  process,  reduce  costs, 
manage  the  qualified  individual,  and 
increase  efficiency. 

It  is  the  responsibility  of  the  vessel 
owners  or  operators  to  set  up  spill 


management  teams.  The  Coast  Guard 
will  not  specify  the  number  of  teams  or 
fund  the  teams.  The  Area  Committee 
membership  is  Umited  to  members  of 
Federal.  State,  and  local  governments. 
The  OOTP  will  detennine  the  types  and 
numbers  of  subcommittees  involved  in 
the  Area  Committee  planning  process. 

Two  comments  stated  that  the 
requirements  to  idraitify  oil  spill 
removal  organizations  and  Ust 
equipment  and  supplies  in  this  section 
of  the  response  plan  duplicate  the 
requiremraits  for  the  geographic-specific 
appendix  and  S  155.1050.  The 
comments  suggested  deleting  the 
provisions  under  shore-based  response 
activities  in  §§  155.1035, 155.1040,  and 
155.1045  because  they  are  unnecessary. 

The  Coast  Guard  agrees  the 
requirements  are  duplicative  and  has 
revised  the  interim  final  rule  so  that  a 
vessel  owner  or  operator  needs  to 
identify  these  resources  only  in  the 
geographic-sp)ecific  appendix.  We 
revised  the  interim  final  rule  by  deleting 
proposed  §§  155.1035(d)(6). 
155.1040(e)(5),  and  155.1045(e)(5).  and 
by  clarifying  the  existing  requirements 
in  §§  155.1035(1),  155.1040(j),  and 
155.1045(j).  Section  155.1050  is  not 
duphcative  because  it  defines  the 
operating  criteria  of  required  response 
resources. 

Some  comments  also  expressed 
concern  about  the  owner  or  operator 
having  to  identify  sufficient  resources  to 
staff  the  oil  spill  removal  organization 
for  seven  days.  Three  comments 
objected  to  this  provision  because 
owners  will  not  have  resources  to  run  a 
major  response  for  seven  days.  One 
comment  suggested  including  this 
provision  in  a  supplement  or  annex  to 
a  plan  to  reduce  the  burden  of  updating 
and  reapproving  the  plan  each  time  the 
personnel  identification  changes. 

The  Coast  Guard  is  not  requiring  the 
owner  or  operator  to  name  specific 
individuals  of  the  oil  spill  management 
team  or  oil  spill  removal  organizations 
in  the  response  plan.  The  plan  must 
contain  a  Ust  with  the  name  and  number 
of  the  organization(s)  that  will  supply 
personnel  to  staff  a  response  for  seven 
days,  and  thd  owner  or  operator  must 
ensure  that  this  organization  has 
adequate  resources  to  staff  the  response. 
To  clarify  the  requirements,  we  now 
instruct  the  owner  or  operator  to  Ust  the 
"sources  of  trained  personnel  in  the 
plan.  Personnel  changes  are  not 
"significant."  therefore,  the  Coast  Guard 
does  not  require  the  plan  to  be 
reapproved  if  personnel  changes  occiu. 
However,  the  owner  ot  operator  must 
update  the  plan  and  send  the  changes  in 
sources  to  the  Coast  Guard. 
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Two  comments  stated  that  the  Coast 
Guard  should  list  approved  oil  spill 
response  organizations  in  the  rule. 
Other  comments  stated  that  the  Coast 
Guard  should  ensure  that  resoiirces  are 
available  and  capable.  One  comment 
disagreed  with  the  need  for  pre- 
contracting resources. 

Under  section  311(j)(5),  the 
responsible  party  must  ensure,  through 
contract  or  other  approved  means,  that 
sufficient  resources  are  available  to 
respond  to  a  worst  case  discharge  or 
threat  of  such  a  discharge.  The  Coast 
Guard  is  not  responsible  for  securing  or 
hsting  the  services  available  for  the 
owner  or  operator.  The  Coast  Guard 
expects  to  issue  guidance  on 
classiBcation  of  oil  spill  removal 
organizations. 

One  comment  stated  that  the  rule 
should  define  "OSC"  because  the 
response  plan  must  provide  for 
coordination  with  that  official.  Another 
comment  indicated  the  need  for 
responders  to  coordinate  with  other 
levels  of  government  that  have 
responsibilities  during  a  spill,  not  just 
the  OSC. 

The  Coast  Guard  agrees  and  has 
added  a  definition  of  "OSC"  to  the 
interim  final  rule.  The  OSC's 
responsibilities  include  coordination 
with  other  appropriate  government 
agencies.  We  have  revised  the  interim 
final  rule  to  make  it  clear  that  the  plan 
must  identify  the  qualified  individual's 
responsibilities  for  immediate 
communication  with  the  OSC. 

Sections  155.1035(e),  155.1040(fl. 
155.1045(fl    Ust  of  Contacts 

Two  comments  disagreed  with  the 
requirement  to  list  phone  numbers 
(except  for  the  qualified  individual)  in 
a  public  document  because  of  privacy 
concerns.  The  comments  suggested  that 
the  niunbers  could  be  "blacked  out"  in 
copies  sent  to  Coast  Guard.  The  Coast 
Guard  disagrees.  We  believe  that  the 
phone  numbers  are  essential  to  the 
overall  effectiveness  of  the  plan.  We  are 
not  requiring  that  the  24-hour  contact 
number  be  a  personal  or  home  phone 
number. 

One  comment  stated  that  requiring 
owners  or  operators  to  update  their 
response  plan  each  time  the  vessel's 
insurance  representative  or  agent 
changes  is  an  unreasonable  burden.  The 
Coast  Guard  does  not  anticipate  that 
keeping  current  the  insurance 
representatives  and  vessel  agent 
information  will  be  a  large  burden.  This 
requirement  is  consistent  with  MARPOL 
Regulation  26  and  is  generally  known 
by  vessel  personnel.  "The  Coast  Guard 
will  not  require  that  the  plan  be 


reapproved  whenever  that  information 
changes. 

One  comment  disagreed  with  listing 
an  alternate  for  the  qualified  individual 
because  most  owners  will  designate 
more  than  one  qualified  individual.  The 
Coast  Guard  has  determined  that 
identifying  an  alternate  will  ensure  that 
a  qualified  individual  is  accessible  if  the 
primary  quaUfied  individual  caimot  be 
reached. 

One  comment  stated  that  Protection 
and  Indemnity  (P  and  I)  Clubs  publish 
Usts  of  correspondents  who  are 
available  to  act  for  and  assist 
shipowners,  but  it  will  be  difficult  for 
the  vessel  owner  or  operator  to  identify 
representatives  of  the  individual  P  and 
I  Clubs. 

The  proposed  rule  had  a  requirement 
to  identify  the  vessel's  P  and  I  Club 
representative  and  a  separate 
requirement  to  identify  other  applicable 
insurance  representatives.  Realizing  that 
a  P  and  I  Club  is  one  of  many  fypes  of 
insiders,  the  interim  final  rule  combines 
these  two  requirements  together.  The 
Coast  Guard  recognizes  that  individual 
P  and  I  Club  representatives  may  not 
exist  for  each  vessel.  In  this  situation,  it 
would  be  permissible  for  an  owner  or 
operator  to  include  a  listing  of  the  P  and 
I  Club  organizational  contact. 

Sections  155.1035  (f)  and  (g).  155.1040 
(g)  and  (h).  and  155.1045  (g)  and  (h) 
Drills  and  Training 

Sections  155.1055  and  155.1060  set 
out  specific  training  and  drill 
requirements.  Two  comments  stated 
that  the  requirements  for  "drills"  and 
"training"  in  §§  155.1035, 155.1040,  and 
155.045  duplicate  the  requirements  in 
§§  155.1055  and  155.1060.  The 
requirements  in  §§  155.1035  and 
155.1040  are  not  redundant  because 
they  only  require  that  drill  and  training 
procedures  be  included  in  the  vessel 
response  plan.  Section  155.1045  has 
unique  training  and  drill  requirements 
that  do  not  reference  §§  155.1055  and 
155.1060. 

Sections  155.1035(i).  155.1040(j). 
155.1045(j)  Geographic-Specific 
Appendices 

The  Coast  Guard  has  added  two 
provisions  to  §§  155.1035(1)  and 
155.1040(j)  to  facilitate  plan  preparation 
and  review.  First,  as  discussed  in  the 
preamble  discussion  of  "Sections 
155.1035(a)  and  155.1040(b)."  we  have 
included  the  requirement  for  the  plan  to 
identify  geographic  areas  covered  by  the 
plan.  The  owner  or  operator  need  only 
list  the  general  area(s)  (i.e..  port  areas, 
rivers  and  canals,  Great  Lakes,  inland, 
nearshore,  offshore,  or  open  ocean)  in 
which  the  vessel  intends  to  handle. 


store,  or  transport  oil.  This  allows  an 
owner  or  operator  the  flexibilify  to  plan 
only  for  those  areas  of  the  OOTP  tone 
in  which  the  vessel  will  transit. 

Second,  the  Coast  Guard  has  added  a 
requirement  to  identify  the  volume  and 
type  of  oil  on  which  the  required  level 
of  response  resources  are  calcxilated. 
This  information  must  be  included  only 
if  it  differs  fit)m  that  identified  in 
§S  155.1035{j)  and  155.1040(k).  This 
provision  allows  the  owner  or  operator 
to  plan  only  for  the  quantity  of  oil 
actually  handled,  stored,  or  transported 
within  the  applicable  COTP  zone. 

The  Coast  Guard  received  a  number  of 
comments  on  geographic-specific 
appendices.  Ooe  comment  agreed  that 
plans  should  contain  a  geographic- 
specific  appendix  because  AC7s  cannot 
anticipate  all  available  resources.  The 
appendices  should  be  consistent  with 
ACPs.  Another  comment  expressed 
concerns  that  having  such  an  appendix 
implies  that  the'rule  will  be  applied 
inconsistently.  This  comment  stated 
that  plans  must  be  consistent  within  the 
U.S.  and  with  the  international  Oil 
Pollution  Emergency  Plans  (OPEPs). 

To  ensure  consistency  among  the 
plans,  the  Coast  Guard  will  review  the 
plans  centrally  and  will  provide  COTPs 
with  standard  guidance  for  developing 
the  ACPs. 

One  comment  stated  that  if  a  vessel 
stays  in  the  open  ocean,  it  should  not 
need  an  appendix.  The  Coast  Guard 
disagrees.  The  information  contained  in 
the  geographic-specific  appendix  is 
important  for  an  effective  response  and 
for  plan  review. 

Chie  comment  stated  that  developing 
a  geographic-specific  appendix  is 
onerous  for  vessels  operating  on  the 
spot  market.  Section  155.1025  allows  a 
vessel  a  single-voyage  exemption  to  this 
requirement  for  vessels  making  only  one 
voyage  to  a  port. 

Three  comments  stated  that  some  of 
these  requirements  duplicate  those  for 
shore-based  response  activities  and 
suggested  that  they  should  be  deleted. 
The  Coast  Guard  deleted  the  duplicate 
provisions  under  shore-based  response 
activities  and  made  it  clear  that  the 
appendix  must  identify  the  oil  spill 
removal  organizations  which  will 
provide  the  equipment  and  suppUes 
required  in  §§  155.1050, 155.1052,  and 
155.1054,  as  appHcable. 

We  added  §§  155.1035(i)(7)  and 
155.1040(j)(7)  to  require  the  owner  or 
operator  to  list  in  the  appendix  the 
response  resources  and  related 
information  required  in  the  response 
plan.  As  an  alternative,  we  added 
§§  155.1035(i)(8)  and  155.1040(j)(8)  to 
allow  owners  or  operators  to  identify 
only  the  organization(s)  and  their 
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applicable  classification  if  the 
organizadon(s)  have  been  evaluated  by 
the  Coast  Guard  and  their  capability  has 
been  determined  to  equal  or  exceed  the 
response  capability  needed  by  the 
vessel.  This  alternative  may  reduce  the 
burden  on  owners  or  operators  in 
detailing  their  response  resources.  The 
Coast  Guard  is  currently  developing 
guidance  for  classifying  oil  spill 
removal  organizations. 

To  be  consistent  with  the 
requirements  in  §§  155.1050. 155.1052. 
and  155.1054.  the  Co»st  Guard  has 
added  a  paragraph  to  S$  155.1035(1)  and 
155.1040(j)  requiring  the  appendix  to 
contain  a  separate  list  of  identified 
companies  tliat  will  provide  salvage, 
vessel  firefighting,  hghtering,  and,  if 
applicable,  dispersant  capabilities. 

One  comment  stated  that  these 
appendices  will  cause  plans  to  be  out  of 
date  continuously.  The  Coast  Guard 
requires  owners  or  operatprs  to  amend 
their  plan  and  submit  for  approval  only 
signincant  changes  to  the  plan.  The 
appendices  should  change  very 
infirequently. 

One  comment  opposed  requiring 
owners  or  operators  to  identify  response 
resources  for  everj'  geographic  zone. 
The  comment  stated  that  owners  or 
operators  should  rely  on  local  response 
contractors  who  can  identify 
environmentally  sensitive  locations  and 
describe  the  best  response  strategies  for 
these  areas.  OP  A  90  requires  owners  or 
operators  to  plan  for  any  area  in  which 
their  vessel(s)  will  handle,  store,  or 
transport  oil.  Further,  owners  or 
operators  must  identify  response 
resoiu-ces  in  their  plans.  The  ACP  will 
identify  response  strategies. 

Section  155.1035(1)  and  155.1040(k) 
Vessel-Specific  Appendices 

One  comment  stated  that  the 
requirement  under  vessel-specific 
information  for  vessels  to  maintain 
damage  stability  data  conflicts  with  the 
option  for  either  the  shore-based 
personnel  or  vessel  personnel  to 
maintain  the  data.  We  have  revised  the 
requirements  to  allow  owners  or 
operators  to  maintain  the  damage 
stabihty  data  apeirt  from  the  plan  if  the 
plan  identifies  the  location  of  the  data. 

Two  comments  opposed  identifying 
the  location  of  information  on  the  name, 
description,  physii::Rl  and  chemical 
characteristics,  health  and  safety 
hazards,  and  spill  and  firefighting 
procedures  for  the  oil  cargo  and  fuel 
aboard  the  vessel.  The  interim  final  rule 
allows  vessels  to  use  Material  Safety 
Data  Sheets  (MSDSs)  to  meet  this 
requirement.  Some  stated  that  vessels 
do  not  usually  carry  MSDSs  for  fuel 
because  its  hazards  are  well-understood. 


Other  comments  stated  that  safety  data 
sheets  are  not  available  for  physical, 
chemical  characteristics,  or  health  and 
safety  hazards  for  different  crudes. 
Those  comments  proposed  referencing 
the  International  Safety  Guide  for  Oil 
Tankers  and  Terminals  (ISGOTT)  by 
OCIMF  and  requiring  the  cargo  owner  to 
supply  the  information  on  the  cargo  or 
fuel  before  it  is  taken  aboard. 

Vessels  already  are  required  under  33 
CFR  155.750  to  carry  information  on 
their  cargo.  Sections  155.1035(j)  and 
155.1040(k)  will  ensure  that  a  plan  user 
will  know  where  to  find  this 
information.  The  Coast  Guard  has 
revised  the  interim  final  rule  by  deleting 
the  requirement  for  owners  or  operators 
to  identify  this  information  for  fuel.  The 
interim  final  rule  requires  the  plan  to 
state  only  the  location  of  this 
information  for  the  oil  cargo  and  the 
location  of  the  cargo  and  fuel  stowage 
plan.  ISGOTT  does  not  provide  the 
detail  of  cargo  information  necessary  to 
satisfy  this  requirement. 

Section  155.1040    Requirements  for 
Unmanned  Tank  Barges 

Most  comments  supported  requiring 
the  barge  to  carry  a  checklist  with 
emergency  information.  However,  a  few 
stated  that  towing  vessels  should  also 
carry  plans  or  written  information  for 
each  barge  they  tow  to  facilitate  access 
to  those  plans  in  tlie  event  of  a  spill. 
Others  opposed  dividing  the  plans  for 
unmanned  barges  into  a  two  part  format 
because  first  responders  would  need 
access  to  the  entire  plan. 

The  Coast  Guard  has  determined  that 
requiring  the  towing  vessel  to  carry 
individual  plans  for  each  barge  it  may 
tow  is  unreasonably  burdensome.  The 
owner  or  operator  of  the  barge  must 
inform  the  towing  vessel  operator  of  the 
plan  location  and  any  responsibilities 
the  towing  vessel  operator  may  have 
under  the  plan.  These  plans  are 
intended  for  use  by  the  towing  vessel's 
crew  and  spill  management  team,  who 
will  coordinate  with  the  first 
responders. 

A  few  comments  objected  to  the 
requirements  for  barges  to  provide 
damage  stability,  emergency  towing, 
and  salvage  plans.  Others  said  that 
barges  should  not  have  to  maintain  a 
barge  diagram  or  create  lines  plans  or 
tables  of  offsets  for  the  response  plan. 

The  interim  final  rule  requires  the 
vessel  owner  or  operator  to  provide 
emergency  towing  plans,  damage 
stability  information,  lines  plans,  or 
tables  of  offsets  only  if  they  are 
available.  If  these  documents  already 
exist,  the  plan  must  reference  the 
existing  manual  and  note  where  the 
manual  is  located.  The  Coast  Guard  has 


determined  that  a  tank  barge  plan  must 

state  the  location  of  general  arrangement 

plans,  midship  section  plans,  andtank 

tables.  The  Coast  Guard  revised 

§  155.1040  to  make  these  requirements 

clear. 

Three  comments  stated  that  a  barge 
plan  should  not  have  to  identify 
lightering  resources  because  of  the  cost 
to  barge  owners  or  operators.  One 
comment  indicated  th&t  barges  already 
have  transfer  procedures  and  these 
should  not  be  repeated  in  the  vessel 
response  plans. 

The  Coast  Guard  has  determined  that 
barge  owners  or  operators  need  to 
identify  lightering  resources  because 
barges  pose  a  risk  to  the  environment 
similar  to  tankers.  The  response  plan 
may  reference  any  existing  vessel 
transfer  procedure  that  meets  the 
requirements  of  the  interim  final  rule. 
We  have  deleted  the  requirement  for 
barges  to  follow  the  OCIMF  Guide 
because  the  Guide  does  not  specifically 
address  barge  operations. 

One  comment  stated  that  the 
requirement  to  identify  procedures  for 
certain  casualties  was  too  cumbersome, 
and  the  circumstances,  not  the  type  of 
casualty,  will  ultimately  dictate 
appropriate  procedures.  The  Coast 
Guard  recognizes  that  the  incident 
circumstances  will  ultimately  dictate 
appropriate  response,  but  it  has 
determined  that  identifying  procedures 
for  responding  to  various  casualties  is 
an  important  planning  tool. 

One  comment  opposes  any 
implication  in  the  interim  final  rule  that 
the  tankerman  may  have  responsibility 
to  mitigate  spills  because  the  barge 
owner  or  operator  is  the  responsible 
party.  Under  46  CFR  35.35,  the 
tankerman  is  the  person  in  charge  of  an 
unmanned  barge  during  a  transfer 
operation;  and  in  an  emergency,  the 
tankerman  must  judge  and  pursue  the 
most  effective  action  to  rectify  the 
conditions  causing  the  emergency. 
However,  the  barge  owner  or  operator 
remains  the  responsible  party. 

One  comment  stated  the  requirement 
in  proposed  §  155.104G(e}(])  to  identify 
the  responsibilities  of  the  towing 
vessel's  crew  duplicates  the 
requirements  under  spill  mitigation. 
The  Coast  Guard  has  moved  the 
requirement  for  identifying  crew 
responsibilities  fi-om  §  155.1040(e)(1)  to 
§  155.1040(d)(8).  Section  155.1040(d)(8) 
statbs  that  the  responsibilities  need  to  be 
identified  only  if  the  vessel  owner  or 
operator  requires  the  towing  vessel  crew 
to  take  action  under  the  plan  during  a 
response. 

We  have  revised  §  155.1040(k)(2)  to 
require  that  the  response  plan  also 
identify  the  type(s)  of  oil  cargo  in 
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addition  to  the  volumes  of  oil  cargo 
involved  in  the  maximum  most 
probable  discharge  and  worst  cose 
discharge. 

Section  155.1045  Requirements  for 
Vessels  Carrying  Oil  As  a  Secondary 
Cargo 

A  number  of  comments  disagreed 
with  using  50%  of  the  fuel  capacity  plus 
the  cargo  tank  volume  to  derive  the 
cargo  volume  for  which  an  owner  or 
operator  must  plan.  Most  comments 
said  that  25%  of  the  fuel  capacity  is  a 
more  appropriate  amoxmt  to  use  for  this 
calculaTion. 

Based  on  the  data  these  comments 
presented,  the  Coast  Guard  agrees. 
Based  on  an  evaluation  of  actual  transfiar 
data,  we  changed  paragraph 
155.1045(a).  For  vessels  that  transfer  a 
portion  of  their  fuel  as  cargo.  25%  of  the 
fuel  capacity  of  the  vessel  plus  the 
capacity  of  any  cargo  tank(s)  will  be 
assumed  to  be  the  cargo  volume  for 
determining  applicable  response  plan 
requirements,  unless  the  vessel  owner 
.or  operator  indicates  otherwise.  If  the 
actual  volume  transferred  is  greater  than 
25%,  the  interim  final  rule  requires  the 
owner  or  operator  to  plan  for  the  greater 
volume.  A  vessel  owner  or  operator  may 
use  a  volimie  less  than  25%  if  the  owner 
or  operator  submits  historical  data 
showing  that  the  vessel  transfers  a  lower 
percentage  of  its  fuel  capacity  as  cargo 
between  refuelin^s. 

A  nimiber  of  comments  addressed  the 
issue  of  non-contractual  written 
agreements  with  shore-based 
responders.  Some  opposed  non- 
contractual written  agreements, 
recognizing  that  contractors  need 
incentive  to  maintain  and  improve  their 
response  capability.  These  comments 
stated  that  an  owner  or  operator  should 
not  have  to  obtain  letters  of  consent 
because  the  owner  or  operator  already 
must  provide  a  list  of  contractors  in  the 
response  plan. 

OPA  90  specifically  requires  owners 
or  operators  to  identify  and  ensure  the 
evailabili^  of  response  resources 
throu^  contract  or  other  approved 
means.  The  Coast  Guard  has  determined 
that  for  secondary  carriers,  a  written 
letter  of  consent  constitutes  "other 
approved  means"  to  ensure  the 
availability  of  the  response  resources. 
The  interim  final  rule  does  not  preclude 
these  vessel  owners  or  operators  fii'om 
contracting  for  these  resources.  (See  the 
preamble  discussion  on  the  der.nition  of 
"contract  or  other  approved  means"  for 
further  information.) 

In  proposed  §  155.1045(j)(3),  the  Coast 
Guard  required  that  response  p'ans  for 
vessels  carrying  oil  as  a  secondary  cargo 
list  the  required  response  resoiirces.  We 


have  revised  §  155.1045(j)(3)  to  require 
that  the  geographic-specific  appendix 
list  the  oil  spill  removal  organizations 
available  to  respond  to  the  vessel's 
worst  case  discharge.  The  identified  oil 
spill  removal  organizations  must  be 
capable  of  commencing  oil  spill 
containment  and  on-water  recovery 
within  the  tier  1  response  times. 

One  comment  opposed  requiring 
refresher  training  because  already 
trained  individuals  would  have  to  drill 
even  if  the  individuals  were  not 
assigned  to  a  vessel.  Other  comments 
argued  that  maintaining  training  records 
on  the  vessel  imposes  an  undue  burden 
on  the  vessel  crew  and  only  a  logbook 
should  be  required  onboard. 

The  interim  final  rule  requires 
refresher  training  only  as  necessary.  We 
have  revised  the  interim  final  rule  by 
adding  a  provision  that  allows  the 
owner  or  operator  to  count  documented 
work  experience  toward  training.  Only 
individuals  onboard  the  vessel  at  the 
time  of  a  drill  must  participate  in  the 
drill.  We  also  have  revised  the  interim 
final  rule  so  that  drill  records  may  be 
maintained  on  the  vessel,  at  the  U.S. 
location  of  the  spill  management  team, 
or  with  the  qualified  individual. 
However,  the  plan  must  specify  the 
location  of  the  records. 

Paragraph  155.1045(i)  of  the  proposed 
rule  disciisses  the  procedures  for  plan 
review  and  update.  The  Coast  Guard  has 
determined  it  appropriate  to  expand  this 
paragraph  in  the  interim  final  rule  and 
include  a  new  provision  for  revising  the 
plan  to  address  deficiencies  identified 
by  the  Coast  Guard.  A  provision  has  also 
been  added  to  provide  an  appeals 
process  for  owners  or  operators.  The 
title  of  this  paragraph  has  been  renamed 
"Plan  revision,  update,  and  appeal 
procedures." 

The  Coast  Guard  has  revised 
paragraph  (i)  to  require  resubmission  of 
the  plan  for  approval  6  months  before 
the  end  of  the  Coast  Guard  approval 
period.  This  replaces  the  proposed 
requirement  for  resubmission  exactly 
five  years  from  date  of  approval.  The 
Coast  Guard  has  also  revised  this 
paragraph  to  require,  under  certain 
circumstances,  a  resubmission  of  the 
plan  when  there  is  a  change  in  the 
owner  or  operator  of  the  vessel. 

Section  155.1050    Response  Plan 
Development  and  Evaluation  Criteria  for 
Vessels  Carrying  Groups  I  Through  TV 
Petroleum  Oil  as  a  Primary  Cargo 

The  Coast  Guard  has  renamed  this 
section  and  made  many  changes  to  the 
text  to  limit  §  155.1050  to  vessels  that 
carry  group  I  through  TV  petroleum  oil 
as  a  primary  cai^go.  We  have  done  this 
to  account  for  the  new  sections 


SS  155.1052  and  155.1054,  which 
address  primary  carriers  of  new  group  V 
petroleum  oil  and  non-petroleum  oils 
respectively.  Some  comments 
questioned  whether  §  155.1050  applied 
to  vessels  that  carry  oil  as  a  secondary 
cargo.  Only  portions  of  §  155.1050  apply 
to  secondary  carriers,  and  these  portions 
are  specifically  referenced  in 
Sl55.1045(j). 

Section  155.1050(a) 

This  paragraph  directs  the  vessel 
owner  or  operator  to  use  specific  criteria 
to  evaluate  the  operability  of  response 
resources  identified  in  a  response  plan 
under  certain  conditions.  Six  comments 
were  received  on  this  paragraph  and  the 
corresponding  section  in  appendix  B. 
Two  comments  requested  that  we  make 
it  clear  that  ownera  or  operators  should 
use  the  referenced  criteria  only  for 
planning  purposes  and  should  not 
consider  the  criteria  as  limitations  on 
the  equipment  used  during  a  response. 

Evaluating  equipment  under 
§  155.1050(a)  is  intended  only  to 
id«itify  that  equipment  whidi  the 
owner  or  operator  expects  to  operate  in 
the  significant  wave  heights  in  Table  1. 
It  does  not  restrict  certain  equipment  to 
the  geographic  areas  specified  in  the 
plan.  Paragraph  (a)(l)(ii)  of  the  interim 
final  rule  has  been  modified  to  reflect 
better  the  intended  use  of  the  criteria. 

For  evaluating  equipment,  one 
comment  recommended  that  we 
consider  the  categories  of  calm  water, 
protected  water,  and  open  water  as  used 
in  the  "Worid  Catalog  of  Oil  Spill 
Response  Products — Third  Edition" 
instead  of  the  geographic-based  criteria. 
ASTM  is  also  considering  tliis  approach 
The  Coast  Guard  has  determined  that 
the  World  Catalog  approach  is 
burdensome  because  it  would  require 
all  bodies  of  water  to  be  evaluated 
before  the  owner  or  operator  would 
know  what  t)'pe  equipment  would  be 
required.  The  classification  based  on  the 
four  geographic  areas  (ocean,  inland, 
river.  Great  Lakes)  sets  a  baseline  that  an 
owner  or  operator  can  use  without 
additional  action.  The  procedures  that 
allow  the  COTP  to  reclassify  specified 
bodies  of  water  using  significant  wave 
height  frequency  will  address  variations 
in  conditions  similar  to  those  addressed 
by  die  World  Catalog. 

Section  155.1050(b) 

Six  comments  addressed  the  criteria 
included  in  paragraph  (a)(3)  of  the 
NPRM  for  the  COTP  to  reclassify  a  body 
of  water  to  a  more  or  less  stringent 
operating  environment  that  better 
reflects  the  local  conditions.  These 
comments  requested  that  we  clarify  the 
process  for  reclassifying  bodies  of  water; 
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how  affected  interests  would  be  notified 
and  involved  in  the  process:  and  when 
the  reclassifications  might  happen.  One 
comment  requested  that  we  reclassify 
Prince  William  Sound  from  "inland"  to 
"ocean." 

To  make  this  provision  clear  in  the 
interim  final  rule,  we  have  included  this 
provision  in  a  renumbered  paragraph 
(b).  {Note:  Because  we  have  added  a 
new  paragraph  to  §  155.1050,  proposed 
paragraphs  (b)  through  (p)  have  been 
renumbered  as  paragraphs  (c)  through 
(q)  in  the  interim  final  rule.  The 
preamble  discussion  will  refer  to  the 
paragraphs  as  numbered  in  the  interim 
final  rule.) 

Paragraph  (b)  allows  the  CXDTP  to 
evaluate  bodies  of  water  using  historical 
data  available  from  the  National 
Weather  Service,  port  authorities,  or 
other  sources,  ana  reclassify  a  body  of 
water  or  any  portion  of  a  body  of  water. 
The  COTP  will  give  information  to 
potentially  affected  entities  by  including 
the  reclassification  in  the  area 
contingency  plan,  by  responding  to 
specific  inquiries,  and  by  informing  the 
maritime  community  through 
appropriate  local  methods. 

Four  comments  offered  alternative 
percentages  to  the  criteria  included  in 
the  proposed  rule.  Some  suggested 
using  the  more  stringent  operating 
environment  if  prevailing  wave  heights 
exceeded  the  significant  wave  height 
criteria  in  Table  1  for  more  than  5 
percent  of  the  year.  Others  wanted  the 
COTP  to  reclassify  a  less  stringent 
operating  environment  if  the  prevailing 
wave  heights  were  less  than  the 
significfmt  wave  height  criteria  in  Table 
1  for  more  than  65  percent  of  the  year. 
Some  comments  were  confused  about 
how  the  CXDTP  would  reclassify  a  body 
of  water  from  a  stringent  operating 
environment  to  a  less  stringent 
operating  environment. 

The  Coast  Guard  has  retained  the  ' 
percentages  from  the  proposed  rule.  The 
35  percent  threshold  provides  balance 
between  anticipated  area  environmental 
conditions  and  equipment  available  to 
operate  in  those  conditions.  Setting  a 
lower  threshold  would  require  new 
areas  to  stockpile  equipment  with  the 
capability  of  operating  in  unlikely 
conditions. 

Regarding  reclassification  to  a  less 
stringent  operating  environment,  a 
COTP  could  reclassify  an  area  only  if 
the  significant  wave  heights  in  the  area 
do  not  exceed  the  wave  heights  for  a 
less  stringent  operating  environment  for 
more  than  35  percent  of  the  year.  For 
example,  to  reclassify  a  body  of  water 
from  ocean  to  inland,  the  significant 
wave  heights  in  the  body  of  water  could 
not  exceed  3  feet  over  35  percent  of  the 


year.  The  COTP  would  use  a  similar 
approach  in  reclassifying  an  area  to  a 
more  stringent  environment. 

Note  also  that  any  COTP 
reclassification  of  a  body  of  water  affects 
only  the  type  of  equipment  that  an 
owner  or  operator  must  identify  in  a 
plan  for  a  given  area  in  which  a  vessel 
may  operate,  and  does  not  affect  the 
other  planning  criteria. 

Section  155.1050(c) 

This  new  paragraph  includes  the 
proposed  requirement  for  an  owner  or 
operator  to  identify  only  that  equipment 
in  a  response  plan  meeting  the  specific 
design  criteria  included  in  Table  1  of 
appendix  B.  The  identified  equipment 
must  be  capable  of  functioning  in  the 
applicable  operating  environment.  The 
Coast  Guard  received  one  comment  on 
this  paragraph.  This  comment  requested 
we  make  it  clear  that  Table  1  of 
appendix  B  criteria  are  used  for 
planning  and  not  equipment  operations. 
The  Coast  Guard  agrees  and  has  deleted 
the  reference  to  "operating"  in 
subparagraph  (c)(1)  of  the  interim  final 
rule. 

A  new  requirement  has  been  added  to 
new  paragraph  (c)  of  the  interim  final 
rule  requiring  response  equipment  to  be 
appropriate  for  the  petroleum  oil 
carried.  "Appropriate"  in  this  paragraph 
means  the  response  equipment 
identified  must  be  capable  of 
performing  its  assigned  task  and  not  be 
in  violation  of  any  existing  regulations. 
For  example,  any  certificated  recovery 
vessel  identified  for  credit  in  the  vessel 
response  plan,  must  be  certificated  for 
recovery  of  the  grade  of  oil  spilled.  This 
requirement  was  contained  in 
§  155.1050(e)(2)(3)  of  the  proposed  rule, 
and  has  been  moved  to  paragraph  (c)  to 
consolidate  the  discussion  of  response 
equipment  in  one  location  and  to  make 
it  applicable  to  all  spill  scenarios. 

Section  155.1050(d) 

This  paragraph  requires  an  owner  or 
operator  of  a  vessel  carrying  oil  as  a 
primary  cargo  to  identify  resources  for 
a  response  to  the  average  most  probable 
discharge  (50  barrels)  at  the  point  of  an 
oil  transfer.  We  received  twenty 
comments  on  this  paragraph  and  the 
corresponding  section  in  appendix  B. 
Five  comments  supported  the 
requirement  as  proposed.  Three 
comments  opposed  the  requirement 
arguing,  among  other  things,  that  the 
cost  to  comply  was  unreasonable,  that 
providing  resources  in  remote  areas  was 
difficult,  and  that  addressing  a 
discharge  other  than  a  worst  case 
discharge  was  beyond  our  authority 
under  OPA  90. 


One  comment  argued  that  planning 
for  an  average  most  probable  discharge 
should  not  be  subject  to  the  statutory 
deadlines  in  OPA  90  because  plaiming 
for  anything  less  than  the  worst  case 
discharge  goes  beyond  the  OPA  90 
mandate.  The  deadline  for  complying 
remains  the  same  in  the  interim  final 
rule  as  in  the  proposed  rule.  Applying 
the  same  implementation  dates  for  the 
worst  case  discharge  and  the  average 
most  probable  disdiarge  reduces  the 
burden  on  the  marine  transportation 
industry  to  comply  with  the 
requirements  of  this  interim  final  rule. 
Having  different  implementation  dates 
would  add  to  the  burden  by  requiring 
multiple  submission  dates  for  plan 
components.  See  the  preamble 
discussion  imder  "Discussion  of  general 
issues"  for  Coast  Guard  authority  to 
require  planning  for  an  average  most 
probable  discharge. 

The  Coast  Guard  received  seven 
comments  concerning  subparagraph 
(d)(1)  requirements  for  containment 
boom,  oil  recovery  devices,  and 
temporary  storage  capacity  to  be 
available  at  or  near  the  point  of  oil 
transfer  within  specified  time  frames. 
One  comment  recommended  excluding 
transfers  of  non-persistent  oils  from  this 
requirement  because  the  characteristics 
of  these  oils  may  hamper  oil 
containment  and  recovery.  The  Coast 
Guard  disagrees.  When  discharged,  non- 
persistent  oils  tend  to  dissipate  more 
rapidly  than  persistent  oils,  but  in  many 
instances,  spills  of  such  products  can  bo 
contained  and  recovered.  Even  if  the 
containment  equipment  is  not  used  for 
recovering  the  spilled  product, 
responders  could  use  the  boom  to 
protect  sensitive  areas  or  to  minimize 
the  spread  of  the  product. 

One  comment  stated  that 
subparagraph  (d)(1)  does  not  apply  to 
unmanned  barges.  This  is  incorrect.  The 
provision  applies  to  all  vessels  carrjing 
groups  I  through  IV  petroleum  oil  as  a 
primary  cargo,  including  unmanned 
tank  barges.  Subparagraph  (d)(1)  also 
applies  to  transfers  of  oil  from  a  barge 
or  tanker  to  another  vessel  for  use  as 
fuel  because  the  fuel  is  "cargo"  for  the 
delivering  vessel. 

One  comment  indicated  that  it  might 
be  impossible  to  meet  the  proposed 
response  times  on  inland  rivers.  The 
Coast  Guard  believes  that  compliance 
will  be  the  same  in  inland  rivers  as  in 
other  areas  of  the  country.  Therefore,  we 
have  not  changed  the  requirement  in  the 
interim  final  rule. 

Two  comments  indicated  that  it  was 
unclear  how  long  it  could  be  for  the 
necessary  containment  boom  to  be  on 
scene  and  recommended  one  hour  be 
used.  The  Coast  Guard  agrees  and  has 
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modified  subparagraph  (d)(l)(i]  in  the 
interim  final  rule  to  state  that  an  owner 
or  operator  must  plan  for  deploying  the 
containment  boom  at  the  site  of  oil 
transfer  operatioas  within  one  hour  of 
detection  of  an  oil  discharge.  The 
equipment  must  be  sited  to  meet  this 
criteria. 

Three  comments  were  received 
concerning  equipment  sharing  by 
multiple  vessels  in  a  lightering  area  as 
proposed  in  subparagraph  (d)(2).  Two 
comments  asked  that  this  provision  be 
extended  to  multiple  vessels  moored  at 
a  common  facility  and  one  comment 
asked  whether  equipment  could  be 
staged  to  cover  transfers  involving 
vessels  at  nearby  facilities.  The  Coast 
Guard  has  modified  the  language  in  the 
interim  final  rule  to  permit  the  use  of 
common  equipment  for  any  location 
with  multiple  vessel  transfers,  whether 
at  a  facility  or  in  a  lightering  area.  The 
purpose  of  the  requirement  is  to  ensiuv 
that  the  equipment  is  available  and 
deployable  at  the  point  of  oil  transfer 
within  the  indicated  times.  If  the 
equipment  is  located  so  that  it  can 
arrive  within  those  times,  then  the 
planning  criteria  have  been  met. 

Eight  comments  were  received 
concerning  proposed  subparagraph 
(c)(3)  that  authorizes  a  vessel  owner  or 
operator  to  contract  with  a  facility  to 
provide  the  average  most  probable 
discharge  response  capability.  Four 
comments  indicated  that  the  facility,  not 
the  vessel,  involved  in  the  transfer 
should  be  required  toprovide  the 
response  capability.  Three  comments 
also  supported  this,  further  noting  that 
response  resoiirces  were  limited  on  the 
inland  river  system  and  the  facility  at 
which  the  transfer  occurs  should 
provide  the  average  most  probable 
capability.  One  comment  supported  the 
requirement  as  proposed,  noting  that 
many  facilities  are  not  equipped  to 
provide  this  capability,  but  should  be 
able  to  contract  with  a  vessel. 

The  Ck>ast  Guard  considered  these 
comments.  In  the  interim  final  rale,  we 
are  not  requiring  the  owner  or  operator 
of  a  vessel  conducting  transfer 
operations  at  a  facility  required  to 
submit  a  response  plan  under  33  CFR 
154.1017  to  identify  and  ensure  the 
availability  of  response  resources  to 
respond  to  an  average  most  probable 
discharge.  The  Coast  Guard  has 
determined  that  it  is  not  necessary  to 
require  both  the  facility  and  vessel 
owners  or  operators  to  plan  for 
resoim»s  to  respond  to  an  average  most 
probable  discharge.  Requiring  the 
facility  to  plan  for  and  ensure  the 
availability  of  these  resources  is 
consistent  with  33  CFR  154.545.  which 
already  requires  fadUties  to  have  access 


to  discharge  containment  equipment  to 
control  an  oil  discharge  from  operations 
from  that  facility.  If  the  &cility  has 
identified  these  response  resources,  the 
Coast  Guard  believes  that  they  will  be 
readily  available  to  respond  to  an 
average  most  probable  discharge  from 
the  vessel  occurring  during  transfer 
operations. 

Section  15S.1050(») 

This  paragraph  addresses  the 
requirements  for  the  vessel  response 
plan  to  identify  the  response  resources 
to  prepare  for  the  nmirfmurp  most 
probable  discharge  (MMPD)  (2500 
barrels  or  10%  of  the  cargo  capacity, 
whichever  is  less).  Fifty-nine  comments 
were  received  on  this  paragraph  and  the 
corresponding  section  appenoix  B.  Two 
comments  supported  the  requirement  as 
proposed. 

Tnree  comments  opposed  the 
requirement  arguing,  among  other 
things,  that  the  cost  to  comply  was 
unreasonable,  providing  resources  in 
remote  areas  was  difGcult,  and 
addressing  a  discharge  other  than  a 
worst  case  discharge  was  beyond  our 
authority  under  OPA  90.  See  the 
preamble  discussion  of  these  issues 
under  "Section  155.1050(c)"  and 
"Discussion  of  general  issues." 

Two  comments  specifically  opposed 
applying  the  requirement  in  remote 
areas  of  Alaska  and  the  Islands  in  the 
Pacific.  For  reasons  stated  earlier  in  the 
preamble  discussion  of  "Discussion  of 
general  issues,"  the  Coast  Guard  made 
no  changes  to  the  interim  final  rule  to 
address  remote  areas. 

One  comment  asked  whether  the 
owner  or  operator  needed  to  identify 
and  ensure  separate  resources  to 
respond  to  a  maximum  most  probable 
discharge  and  a  worst  case  discharge. 
Response  resources  identified  in  a 
response  plan  must  reflect  a  continuimi 
in  capabiUty  to  respond  to  anything 
fi'om  minor  operational  discharges  up  to 
worst  case  discharges.  With  the 
exception  of  the  Great  Lakes,  the 
response  times  for  the  maximum  most 
probable  discharge  are  the  same  as  those 
for  a  tier  1  worst  case  discharge. 
Therefore,  the  Coast  Guard  does  not 
require  an  owner  or  operator  to  identify 
separate  resources  for  a  maximum  most 
probable  discharge  and  a  worst  case 
discharge,  xmless  the  identified  tier  1  oil 
spill  removal  organization  is  limited  by 
'charter  or  contractual  agreement  to 
responding  to  discharges  that  exceed  the 
owner's  or  operator's  MMPD  planning 
volume. 

On  the  Great  Lakes,  the  response 
times  for  a  MMPD  are  less  than  those  for 
a  tier  1  worst  case  discharge  (WCD).  The 
owner  or  operator  will  have  to  take  into 


consideratioo  the  difiierent  response 
times  when  identifying  resources  for  a 
MMPD  and  a  WCD. 

Nineteen  comments  addressed  the 
response  times  in  subparagraph  (eKl). 
Of  these,  many  recommended  that  the 
times  be  reduced  to  periods  ranging 
from  2  hours  to  6  hours  in  higher 
volume  port  areas  and  12  hoxus  in  all 
other  areas.  Others  supported  the  times 
as  proposed.  Except  for  the  open  ocean, 
the  Coast  Guard  has  retained  the  times 
as  proposed.  The  response  times 
represent  the  maximum  time  needed  for 
resources  to  arrive  on  scene  at  the 
farthest  distance  from  port  in  the 
geographic  planning  area.  The  closer  a 
vessel  is  operating  to  a  port,  the  quicker 
the  response  resources  should  arrive  on 
scene. 

We  received  four  comments  on  the 
open  ocean  response  times.  One 
comment  believed  that  on-water 
recovery  capability  should  not  be 
required  in  the  open  ocean,  eliminating 
the  need  for  a  response  time.  One 
comment  supported  the  time  as 
proposed,  ana  one  comment  believed 
that  travel  time  to  the  op>en  ocean 
should  be  measured  from  shore  and  not 
from  50  miles  of&hore. 

The  Coast  Guard  has  revised  the 
interim  final  rule  to  indicate  that  the 
response  time  for  open  ocean  areas  will 
be  24  hours  plus  travel  time  from  shore. 
This  travel  time  is  measured  from  the 
closest  shoreline  area:  not  the  closest 
port,  effectively  adding  5-10  hours 
(depending  on  travel  speed 
assumptions)  to  the  response  times  in 
these  areas.  This  change  should  further 
increase  the  incentive  for  vessel  owners 
to  operate  their  vessels  greater  than  50 
miles  from  shore. 

Seven  comments  stated  that  the  Great 
Lajies  shoudd  be  treated  like  all  other 
water  bodies  and  allowed  a  24-hour 
maximum  response  time  for  the  MMPD 
because  the  spill  history  and  oil  traffic 
in  t^e  Groat  Lakes  is  completely 
different  from  that  in  higher  volume 
port  areas.  The  Coast  Guard  disagrees 
and  retained  the  12-hour  requirement 
for  response  to  a  maximum  most 
proLabia  discharge.  The  Great  Lakes  are 
unique,  self-contained,  bodies  of  fresh 
water  especially  vulnerable  to  spills. 
Decease  spills  occiir  infrequently,  it  is 
especially  important  that  the  response 
capability  be  available  to  respond 
rapidly.  The  maximum  most  probable 
discharge  response  capability  provides  a 
base  capability  that  can  be  deployed 
rapidly  to  the  scene  of  a  discharge  to 
mitigate  its  efiects. 

One  comment  asked  that  we  make  it 
clear  that  the  response  time  clock  starts 
to  run  when  the  responsible  party 
discovers  the  discharge  and  not  s  third 
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party.  Another  comment  asked  that  the 
response  time  be  measured  firom  the 
notificatioD  of  the  response  resources, 
not  from  discovery  of  the  discharse- 

We  did  not  change  the  proposed 
requirement  that  for  planning,  the 
response  time  clock  starts  at  discovery 
of  a  spill  by  a  person  with  responsibility 
under  the  plan  to  initiate  notice  and  to 
mobilize  resources.  To  encourage 
planners  to  incoiporate  provisions  in 
the  plan  for  rapid  notice,  discovery  is 
the  baseline  for  measxiring  response 
times.  During  the  planning  and  resource 
identification  process,  owners  or 
operators  must  factor  in  the  time 
necessary  to  notify  the  identified  oil 
spill  removal  organizations. 

Two  comments  stated  that  requiring 
the  response  plan  to  include  specific 
information  on  the  oil  recovery  devices 
identified  for  response  plan  credit  is 
burdensome.  The  Coast  Guard  believes 
that  this  information  is  necessary  for 
plan  review.  As  discussed  under 
"General  Issues,"  the  Coast  Guard  is 
considering  classifying  oil  spill  removal 
organizations  to  minimize  the  burden 
on  owners  or  operators. 

The  Coast  Guard  received  thirty-nine 
comments  concerning  the  condition  in 
subparagraph  (e)(5)  for  the  MMPD 
response  resources  to  remain 
prepositioned  in  an  area,  unless  the 
COTP  approves  moving  the  identified 
response  resources  to  the  scene  of 
another  spill  outside  the  area.  One 
comment  stated  that  the  response  plan 
should  remain  valid  only  if  the  owner 
or  operator  identified  and  ensured  other 
sources  of  response  capability  to  replace 
the  released  resources. 

Thirty-five  comments  were  concerned 
with  the  vessel  owner's  or  operator's 
potential  liability  if  the  Coast  Guard 
"directed"  response  resources  to 
another  spill,  and  some  requested  that 
we  make  it  clear  that  a  vessel  owner  or 
operator  would  not  have  additional 
liabiUty  under  OPA  90  if  the  response 
was  delayed  because  the  COTP 
approved  resources  for  use  in  another 
spill.  One  comment  challenged  the 
COTP's  authority  to  disapprove  the 
movement  of  private  equipment.  Three 
comments  also  asked  that  we  require  the 
COTP  to  identify  public  and  private 
resources  available  when  the  COTP 
"approyes"  moving  response  resources. 

Tne  Coast  Guard  modified 
subparagraph  (e)(5]  in  the  interim  final 
rule  to  address  these  concerns.  The 
required  resources  must  be  capable  of 
meeting  the  plaimed  arrival  times  in 
subparagraph  (e)(1)  of  this  section,  but 
the  resources  may  be  located  in  an 
adjacent  COTP  zone.  Our  intention  in 
requiring  the  COTP  to  "approve"  the 
mobihzation  of  equipment  to  another 


spill  was  to  keep  the  COTP  apprised  of 
the  port's  overall  readiness  and  ability 
to  respond  to  discharges;  it  was  not 
intended  to  control  the  movement  of 
equipment.  We  have  made  this  clear  by 
cbangins  the  interim  final  rule  to 
require  Uiat  the  COTP  be  "notified" 
whenever  the  identified  response 
resources  are  not  capable  of  meeting 
planned  arrival  times. 

If  the  COTP  is  notified,  a  vessel 
response  plan  will  remain  valid.  The 
Coast  Guard  will  not  require  a  vessel 
owner  or  operator  to  identify  alternate 
sources  of  response  resources.  However, 
it  may  be  prudent  for  a  vessel  owner  or 
operator  to  plan  for  alternate  soiui:es  of 
spill  response  capability  with  a 
response  resource  identified  in  the  plan. 
We  cannot  exclude  owners  or  operators 
fit)m  their  statutory  responsibility  to 
clean  up  a  spill  or  from  potential 
liability  if  their  identified  resources  are 
unavailable. 

Section  155.1050(f) 

This  paragraph  requires  response 
plans  to  identify  and  ensure  the 
availability,  through  contract  or  other 
approved  means,  of  resources  necessary 
to  respond  to  the  worst  case  discharge 
volume  of  the  oil  cargo  to  the  maximimi 
extent  practicable. 

Three  comments  supported  the 
general  approach  for  determining 
equipment  requirements  for  responding 
to  a  worst  case  discharge.  Nine 
comments  argued  that  there  is  no 
precedent  for  a  worst  case  discharge  and 
therefore  it  is  imnecessary  to  plan  for 
one.  Numerous  comments  suggested 
that  the  vessel  response  plan  should 
plan  for  cleaning  up  a  "maximum  most 
probable  spill"  rather  than  the  worst 
case  discharge.  One  comment  suggested 
that  a  most  likely  spill  scenario  of  Vs  the 
dead  weight  tonnage  would  be 
reasonable.  Another  comment 
recommended  that  all  planning  factors 
in  appendix  B  be  revised  down  because 
the  discharge  will  not  be  instantaneous. 

Six  comments  recommended  that  the 
Coast  Guard  give  various  types  of  credit 
against  response  capability  required  for 
a  worst  case  discharge.  For  example, 
five  comments  recommended  that  up  to 
a  50%  credit  be  given  for  double  hulls. 
One  comment  recommended  that  credit 
should  be  given  for  all  preventative 
measures,  not  just  double  hulls. 

As  amended  by  OPA  90,  section 
311(j)(5)(C)  of  the  FWPCA  requires  an 
owner  or  operator  to  prepare  and  submit 
a  plan  that  identifies  and  ensures  the 
availability  of,  by  contract  or  other 
approved  means,  private  personnel  and 
equipment  necessary  to  remove,  to  the 
maximmn  extent  practicable,  a  worst 
case  discharge.  A  worst  case  discharge 


is  defined  as  "a  discharge  in  adverse 
weather  of  a  vessel's  entire  cargo." 

The  Coast  Guard  acknowledges  that 
there  are  many  valuable  actions  and 
measures  that  can  be  taken  that  reduce 
the  likelihood  of  an  accident  occurring, 
or  that  potentially  reduce  the  volume  of 
oil  that  may  be  spilled  after  a  groimding 
or  collision.  These  include  double  hulls, 
measures  to  improve  navigation,  and 
measures  to  reduce  human  error  such  as 
training  and  manning  procedures. 
However,  it  is  difficult  to  quantify  the 
benefit  of  these  measures,  and  they  do 
not  guarantee  that  a  worst  case 
discharge  will  not  still  occur.  Therefore 
it  is  still  necessary  to  plan  for  a  worst 
case  discharge,  and  to  identify  adequate 
spill  response  resources.  Under  certain 
conditions,  the  Coast  Guard  will  grant 
credit  against  on-water  recovery 
capability  for  dispersants,  effectively 
replacing  oil-recovery  equipment 
(skimmers,  containment,  and  temporary 
oil  storage)  with  a  mitigating  technology 
(dispersants).  Applying  the  credit  will 
not  diminish  the  on-water  spill  recovery 
capability. 

One  comment  suggested  that  vessels 
planning  for  the  Great  Lakes  area  should 
receive  credit  against  required  response 
capability  because  most  major  spills  on 
the  Great  Lakes  have  historically 
occurred  in  locks  where  containment 
equipment  already  exists.  The  Coast 
Guard  does  not  agree  with  this 
recommendation.  Although  a  lock  may 
provide  a  high  level  of  oil  spill  « 

containment,  a  vessel  spends  a 
relatively  short  transit  time  inside  a 
lock.  The  probability  of  a  spill  occurring 
while  the  vessel  is  outside  of  a  lock  is 
much  greater,  and  therefore  it  would  be 
inappropriate  to  rely  on  locks  for  oil 
spill  containment. 

One  comment  specifically  asked  if  the 
resources  required  by  §  155.1050(f)  have 
to  be  retained  within  the  applicable 
geographic  area.  There  is  no 
requirement  that  the  equipment 
identified  in  a  vessel  response  plan  to 
respond  to  a  worst  case  discharge  must 
remain  within  the  geographic  area.  The 
resources  necessary  to  respond  to  a 
worst  case  discharge  must  be  located  to 
meet  the  response  times  for  the 
applicable  geographic  area(s). 

Twelve  comments  recommended  that 
the  rule  direct  the  owner  or  operator  to 
plan  for  nearshore  spills.  Several 
comments  suggested  that  an  owner  or 
operator  plan  for  spill  response 
equipment  capable  of  operating  in  6  to 
12  feet  of  water.  The  Coast  Guard  agrees 
and  has  added  a  new  subparagraph  to 
§  155.1050(f)  describing  the 
requirements  for  close-to-shore  response 
activities  in  shallow  water.  The  amount 
of  equipment  required  to  be  capable  of 
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operating  in  waters  of  6  feet  or  less 
diminishes  as  the  distance  from  shore 
increases.  The  requirement  reflects  that 
for  open  ocean  spills,  there  will  usually 
be  time  to  obtain  oil  spill  recovery 
equipment  with  shallow  water 
capability  before  the  spill  arrives  in 
shallow  water. 

For  higher  volume  ports,  one 
comment  recommended  oil  spill 
removal  capability  of  20,000  bbl  per  day 
on  vessels  capable  of  operating  in  12 
feet  of  water  or  less.  The  Coast  Guard 
did  not  adopt  this  recommendation 
because  it  is  excessive  for  this  planning 
area  and  inconsistent  with  the  response 
capability  caps. 

One  comment  recommended  that  the 
planning  criteria  for  a  worst  case 
discharge  should  not  apply  to  chemical 
tankers  carrying  less  than  5,000  metric 
tons  of  petroleum  oil  as  cargo  because 
these  tankers  are  typically  double- 
hulled  and  highly  subdivided  with 
small  cargo  tanks.  The  comment  argued 
alternatively  that  if  owners  or  operators 
were  required  to  plan  for  these  tankers, 
the  vessel  response  plan  should  be 
deferred  until  the  rules  for  hazardous 
substances  are  developed.  The  statute  is 
explicit  that  chemical  tankers  carrying 
oil  in  bulk  as  cargo  must  prepare  and 
submit  a  vessel  response  plan  under  the 
requirements  of  this  interim  final  rule. 

One  comment  recommended  that  we 
exempt  vessels  carrying  non-persistent 
edible  oil  from  the  planning 
requirements  for  a  worst  case  discharge 
because  these  vessels  do  not  pose  a 
significant  threat  to  the  environment. 
The  Coast  Guard  disagrees  that  non- 
persistent  petroleum  oils  do  not  pose  a 
significant  threat  to  the  environment. 

One  comment  suggested  that  vessels 
carrying  edible  oils  should  be  subject  to 
reduced  requirements  because  edible 
oils  pose  less  relative  risks  to  the 
environment.  The  Coast  Guard 
disagrees.  There  is  insufficient  data  to 
support  a  finding  that  a  spill  of  a  large 
quantity  of  edible  oil  will  have  less 
adverse  impact  on  the  environment  than 
a  spill  of  other  kinds  of  oil.  A  new 
section  has  been  added  to  the  interim 
final  rule  in  recognition  of  the  unique 
characteristics  of  non-petroleum  oils. 
Section  155.1054  specifies  the  response 
plan  development  and  evaluation 
criteria  for  vessels  carrying  non- 
petroleum  oils  as  a  primary  cargo. 

One  comment  asked  that  we  clarify 
the  circumstances  in  which  an  owner  or 
operator  can  ensure  the  availabiUty  of 
resources  necessary  to  respond  to  a 
worst  case  discharge  with  written 
consent  from  a  response  organization. 

We  have  revised  the  definition  of 
"contract  or  other  approved  means"  in 
§  155.1020  to  indicate  clearly  that 


written  consent  of  an  oil  spill  removal 
organization  is  an  acceptable  alternative 
imder  the  9  situations  described  in 
S  155.1020. 

Section  155.1050(g) 

This  paragraph  sets  out  three  tiers  of 
response  times  for  the  worst  case 
discharge  response  resources  to  arrive 
on  scene.  Tiering  resources  allows  the 
owner  or  operator  to  identify  resources 
outside  the  geographic  area  to  meet  the 
requirements. 

Three  comments  supported  the 
response  times  and  the  tiering  of 
equipment.  Six  comments  argued  that 
the  response  times  were  too  long.  Most 
comments  recommended  that  all 
geographic-specific  response  times  be 
reduced  by  half.  One  comment 
requested  clarification  and  rationale  for 
the  response  time  frames. 

The  CkMst  Guard  does  not  concur  with 
the  recommendations  to  decrease  the 
response  times.  The  response  times, 
although  not  specifically  recommended 
by  the  Committee,  are  based  largely  on 
disoissions  of  the  Committee.  It  must  be 
possible  to  have  the  required  response 
equipment  arrive  on  scene  within  the 
stated  response  times,  and  these  times 
take  into  account  the  outermost 
boundaries  of  the  appUcable  area.  For 
locations  closer  to  shore  within  the 
applicable  area,  the  achievable  response 
time  may  be  less  than  the  required 
response  time. 

The  Coast  Guard  believes  that  the 
response  times  are  appropriate  because 
they  represent  the  planned  arrival  time 
at  the  outermost  boimdaries  of  the 
applicable  area  and  recognize  the  need 
to  cascade  additional  equipment  as  time 
progresses. 

For  example,  in  a  higher  volimie  port 
area,  the  equipment  required  for  tier  1 
must  be  capable  of  arriving  on  scene 
within  12  hours  at  a  location  50  miles 
seaward  of  the  entrance  to  the  higher 
volume  port.  For  a  vessel  operating  in 
the  offshore  area  (12  to  50  miles  from 
the  shore),  the  equipment  required  for 
tier  1  must  be  capable  of  arriving  on 
scene  at  the  most  distant  point  of  this 
zone  in  which  the  vessel  plans  to 
transit,  within  24  hours  of  discovery  of 
a  discharge.  Resources  for  tiers  2  and  3 
must  be  capable  of  arriving  in  24-hour 
increments.  This  approach  ensures  a 
steady  stream  of  spill  response 
resources  arriving  during  the  first  3  days 
of  the  spill  when  oil  recovery  is  most 
likely.  The  24-hour  interval  permits 
resources  to  cascade  in  from 
increasingly  distant  locations. 

One  comment  recommended  a  6-hour 
response  time  for  rivers  and  the 
nearshore  area.  Another  comment 
recommended  that  rivers  should  have 


shorter  response  times  because  longer 
response  times  may  result  in  the 
prc^gression  of  oil  into  drinking  water 
intakes. 

Six  comments  stated  that  a  worst  case 
discharge  would  not  be  instantaneous, 
and  therefore  the  required  clean  up 
resources  could  be  plaimed  for  over  a  30 
day  period  (the  vessel  response  plan  has 
a  3  to  10  day  planning  window).  One 
comment  fiumer  argued  that  because 
the  worst  case  discharge  would  not  be 
instantaneous,  response  times  should  be 
directly  related  to  the  size  of  the  vessel. 
One  comment  stated  that  historically 
less  than  30%  of  tanker  capacity  is 
instantaneously  discharged.  Niunerous 
comments  noted  that  the  tiered  response 
times  for  the  worst  case  discharge 
ignored  the  Committee's 
recommendation  that  the  Coast  Guard 
consider  that  a  worst  case  discharge 
from  any  vessel  is  likely  to  occur  over 
time  and  not  instantaneously. 

There  is  historical  precedent  for  the 
near  instantaneous  discharge  of  a 
vessel's  entire  cargo.  However,  the  Coast 
Guard  acknowledges  that  a  worst  case 
discharge  is  more  likely  to  occur  over 
time,  and  has  established  the  response 
tiers  accordingly.  The  Committee 
recognized  the  importance  of  early 
equipment  arrival  at  the  scene  of  a 
discharge  and  recommended  that 
equipment  mobilization  occur  within 
the  first  3  days  of  a  discharge  when  oil 
recovery  is  most  likely.  The  tiered 
response  times  accomplishes  this 
Committee  recommendation  and 
requires  the  vessel  owner  or  operator  to 
plan  for  the  early  arrival  of  equipment. 

Two  comments  recommendea  that  the 
tiered  response  times  should  be 
measured  fiY)m  notification  instead  of 
discovery  of  the  discharge,  and  one 
argued  that  the  response  times  should 
be  increased  by  30  minutes  to  allow  for 
notification.  The  Coast  Guard  believes 
that  measuring  the  response  times  irom 
the  time  of  discovery  wiU  encourage 
owners  or  operators  to  estabUsh 
expedient  spill  reporting  procedures. 
The  Coast  Guard  does  not  agree  with  the 
recommendation  that  the  response  time 
tiers  should  be  increased  to  take  into 
consideration  the  30  minutes  allowed 
for  notification,  because  we  have 
already  factored  the  time  required  for 
notification  and  mobilization  into  the 
tiered  response  times. 

Chie  comment  recommended  that 
owners  or  operators  should  be  able  to 
calculate  the  travel  time  for  open  ocean 
response  resources  from  shore  rather 
than  bom  a  point  50  miles  from  shore. 
The  comment  argued  that  this  would 
encourage  vessels  'o  stay  fifty  miles  or 
more  ofrahore  and,  therefore  minimize 
potential  harm  to  the  shoreline  from  an 
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oil  spilL  The  Coast  Guard  concurs  and 
has  revised  §  155.1050(e),  §  155.1050(g), 
and  tectlon  7.2.3  of  appendix  B  to  allow 
greater  travel  time  for  open  ocean 
response  resources. 

One  comment  stated  that  the  term 
"tier"  has  a  diffiarent  meaning  in  certain 
industry  publications,  and  suggested 
that  we  use  a  different  term  in 
§  155.1050  to  avoid  confusion.  The 
Coast  Guard  believes  that  no  confusion 
exists  within  the  context  of  this 
regulation  and  has  not  changed  the 
interim  final  rule.  We  are  establishing  a 
consistent  national  standard  and  beheve 
that  adjusting  terms  to  accommodate 
specific  pubhcations  would  create 
greater  confusion  in  the  interim  final 
rule. 

In  the  proposed  rule,  the  Coast  Guard 
solicited  comments  on  whether  to  grant 
credit  for  the  early  arrival  of  oil  recovery 
devices  and  other  response  equipment 
when  determining  overall  capability 
required  to  be  planned  for.  Four 
comments  were  received.  Three 
comments  stated  that  we  should  grant 
credit  for  the  early  arrival  of  equipment, 
but  their  proposed  methodologies  were 
either  too  general  or  would  increase 
greatly  the  complexity  in  calculating 
required  equipment.  In  the  absence  of  a 
workable  recommendation,  the  Coast 
Guard  has  decided  not  to  recognize  or 
give  credit  for  the  early  arrival  on-scene 
of  oil  recovery  devices. 

Response  time  tiers  were  the  source  of 
confusion  for  readers  of  the  NPRM.  The 
tiered  response  times  in  §  155.1050(g) 
apply  only  to  the  boom,  oil  recovery 
devices,  and  storage  capacity  identified 
for  responding  to  a  worst  case  discharge. 
The  response  time  tiers  do  not  apply  to 
dispersants.  salvage  and  firefighting 
resources,  shoreline  protection  or 
cleanup  resources,  or  any  other  types  of 
oil  spill  recovery  equipment  or  supplies. 
The  Coast  Guard  has  amended 
§  155.1050  to  clarify  these  points. 

Section  155.1050(h) 

This  paragraph  identifies  14  areas 
designated  as  higher  volume  port  areas. 
The  Coast  Guard  selected  these  areas 
based  on  a  weighted  index  of  oil 
volumes  and  vessel  traffic. 

One  comment  requested  clarification 
on  how  the  area  50  nautical  miles 
seaward  of  the  entrance  will  be 
measured.  The  distance  is  measured  as 
an  arc  from  the  entrance(s)  to  the  higher 
volume  port  area.  For  most  higher 
volume  port  areas,  this  distance  will  be 
measuTMl  from  the  appropriate  COLREG 
demarcation,  entrance  buoy,  or  natural 
entrance  into  the  port.  For  Prince 
William  Sound,  this  distance  would  be 
measured  from  Seal  Rock  to  be 


consistent  with  the  definition  of  the 
Sound  in  subpart  E. 

Section  155.1050(h)  also  has  been 
revised  to  accommodate  those  higher 
volume  port  areas  with  multiple 
entrances  bom  the  sea.  In  these  areas, 
an  owner  or  operator  must  plan  for 
multiple  50  nautical  mile  entrance  arcs. 

One  comment  stated  that  certain  parts 
of  the  Sacramento  and  Delaware  Rivers 
extend  far  upstream  into  areas  that, 
although  still  navigable,  do  not 
experience  high  volumes  of  traffic.  The 
Coast  Guard  agrees  with  this 
observation  and  has  amended 
§  155.1050(h)  to  create  upstream 
boundaries  for  both  these  higher  volume 
port  areas.  In  redefining  the  description 
for  the  port  of  San  Frandsco  and 
adjacent  high  volume  traffic  areas,  we 
deleted  the  Sacramento  River  and 
replaced  it  with  a  more  representative 
description  of  the  higher  volume  port 
area.  "Hie  Coast  Guard  established  these 
upstream  boundaries  in  consultation 
with  the  local  COTPs  and  based  the 
boundaries  on  observed  traffic  volumes 
and  the  location  of  primary  shore-based 
facilities. 

One  comment  observed  that  in  the 
geographic  boundary  of  the  proposed 
higher  volimie  port  area  of  the  Strait  of 
Juan  De  Fuca  and  Puget  Sound,  WA, 
response  equipment  could  not  arrive  at 
a  point  50  miles  seaward  from  the 
entrance  to  the  Strait  within  the 
planning  response  times  for  a  higher 
volume  port  area.  The  comment 
recommended  that  the  geographic  point 
bom  which  50  miles  seaward  is 
measured  be  the  pilot  station  off  Port 
Angeles,  WA.  The  Coast  Guard  concurs 
with  this  recommendation  and  has 
revised  §  155.1050(h)  to  make  Port 
Angeles,  WA  the  reforence  point  for 
measuring  the  50  nautical  mile  seaward 
arc  for  the  Strait.  We  did  this  by  revising 
the  geographic  description  of  the  higher 
volume  port  area. 

This  oiange  reflects  the  unique 
geography  of  the  Strait  of  Juan  De  Fuca, 
including  the  lack  of  deep  water  ports 
in  the  western  portion  of  the  Strait  and 
the  practical  limits  on  the  transit  speed 
of  dedicated  response  vessels.  Further, 
this  designation  is  consistent  with  the 
designation  of  Port  Angeles  as  the  point 
at  which  State  pilotage  is  required. 

One  comment  observed  that  although 
the  Louisiana  Offshore  Oil  Port  (LOOP) 
was  not  designated  as  a  higher  volume 
port  area  in  me  proposed  rule,  LOOP 
was  indirectly  captiired  as  a  higher 
volume  port  area  because  it  is  within 
the  50-mile  seaward  radius  of  the 
Mississippi  River  higher  volimie  port 
area.  The  comment  recommended  that 
LOOP  be  exempted  from  the  increased 
planning  standards  for  higher  volume 


port  areas.  The  Coast  Guard  concius 
with  this  recommendation  and  has 
amended  §  155.1050(h)(6)  accordingly. 

Two  comments  recommended 
designating  Cook  Inlet,  AK  as  a  higher 
volume  port  area  based  on  the 
environmental  sensitivity,  tidal  range, 
ice,  cxirrents,  and  other  risks  in  that 
area.  One  comment  noted  that  the 
designation  of  higher  volume  ports 
ignored  the  issue  of  environmental 
sensitivity.  That  comment  also 
recommended  that  the  ACPs  have  the 
responsibility  for  determining  response 
capability.  For  a  uiniform  national 
standard,  the  Coast  Guard  continues  to 
believe  that  the  overall  volume  of 
shipped  oil — and  not  environmental 
sensitivity — is  the  best  indicator  of 
those  areas  requiring  an  enhanced 
standard  for  response  equipment.  The 
ACPs  may  contain  additional  strategies 
based  on  imiqua  local  considerations, 
including  environmental  sensitivity. 

One  comment  recommended  that  we 
designate  the  Florida  Straits  as  a  higher 
volume  port  area  because  virtually  all 
the  oil  transported  to  or  from  seven  of 
the  fifteen  identified  higher  volume  port 
areas  will  transit  within  50  miles  of  the 
environmentally  sensitive  Florida 
Straits.  The  Coast  Guard  does  not  have 
the  data  to  support  or  refute  this 
recommendation,  and  the  comment 
does  not  supply  a  source  for  this 
assertion.  Tne  Coast  Guard  is 
conducting  a  study  to  determine  if  there 
is  a  need  to  establish  Tanker  Exclusion 
Zones  (TEZs)  in  various  areas,  including 
the  Florida  Straits.  In  a  TEZ,  tankers 
must  remain  a  predetermined  distance 
offshore  from  envirorunentally  sensitive 
areas. 

Ten  comments  recommended  that  the 
Great  Lakes  should  not  be  considered,  a 
higher  volume  port  area.  The  Great 
Lakes  are  not  a  higher  volimie  port  area 
under  these  rules.  The  Great  Lakes 
response  times  are  based  on 
considerations  different  from  those  used 
in  determining  the  higher  volume  port 
areas.  The  response  times  for  the  Great 
Lakes  have  been  revised  as  previously 
discussed  in  the  preamble, 

Section  155.1050  (i)  and  (j) 

These  sections  describe  the 
notification  and  mobilization  criteria  for 
tier  1,2,  and  3  resources.  One  comment 
asked  that  we  require  that  all  tier  1 
resources  to  be  "capable"  of  being 
mobilized  within  2  hoiira  after 
notification,  but  not  reqmre  all  to  arrive 
on  scene  in  the  initial  stages  of  a 
response.  For  example,  an  owner  or 
operator  must  plan  to  mobilize 
temporary  storage  resources  within  2 
hours,  but  may  not  need  them  on  scene 
until  oil  recovery  has  started.  The  Coast 


Guard  believes  that  the  interim  final 
rule  as  written  is  clear. 

One  comment  stated  that  we  should 
not  require  the  same  response  for  a 
threat  of  a  spill  as  for  a  worst  case 
discharge,  and  recommended  deleting 
the  phrase  "*  *  *  or  substantial  threat 
of  discharge."  The  Coast  Guard 
disagrees.  The  statute  directs  owners  or 
operators  to  plan  for  "a  worst  case 
discharge  or  a  substantial  threat  of  such 
a  discharge,"  and  does  not  provide  for 
reduced  planning  requirements  for 
situations  involving  the  substantial 
threat  of  a  discharge. 

Section  155.1050(k) 

In  the  NPRM,  we  proposed  requiring 
vessels  carrying  group  n  or  m  persistent 
oils  as  a  primary  cargo  in  offshore  and 
open  ocean  areas  to  identify  and  ensure, 
through  contract  or  other  approved 
means,  the  availabiUty  of  resources  to 
apply  dispersants.  The  NPRM  also 
required  the  resources  to  be  capable  of 
arriving  at  the  scene  of  a  discharge 
within  24  hours. 

We  received  a  total  of  68  comments 
on  these  proposed  requirements.  Most 
of  the  comments  opposed  the 
requirement  to  contract  for  dispersant 
capability  in  advance.  The  concerns 
ranged  from  the  high  cost  of  providing 
the  necessary  capability  with  no 
assurance  of  approval  for  use;  the  lack 
of  existing  capability  to  provide  the 
volumes  of  dispersants  proposed;  the 
inability  to  meet  the  required  response 
times  in  remote  areas;  and  the  general 
uncertainty  of  receiving  approval  for  the 
use  of  dispersants  during  a  spill 
response. 

One  comment  supported  the  use  of 
dispersants  as  a  high-rate  response 
strategy,  essential  during  a  response  to 
a  worst  case  discharge  volume.  Four 
comments  supported  planning  for 
dispersant  use,  but  opposed  any 
requirement  for  contracting  for 
capability  until  the  decision  making 
process  under  the  National  Contingency 
Plan  was  revised  to  improve  the 
likelihood  of  approval  for  use.  Twenty 
comments  supported  contracting  for 
dispersant  use  only  after  pre-approval  is 
received  for  an  area.  As  discussed 
below,  the  Coast  Guard  has  deleted  the 
general  requirement  for  vessels  to 
contract  for  dispersant  capability. 

Twelve  comments  addressed  the  issue 
of  credits  for  dispersants  against 
response  plan  on-water  oil  recovery 
capacity  requirements.  Five  comments 
supported  the  ability  to  receive  a  credit 
for  dispersant  capability  in  pre- 
approved  areas.  Three  comments 
believed  that  any  vessel  that  contracts 
for  dispersant  capability  should  be 
allowed  to  use  that  capability  as  a  credit 


against  on-water  recovery  capacity.  Four 
comments  objected  to  a  credit  for 
dispersant  capability.  Two  comments 
argued  that  not  enough  information  was 
available  about  dispersant  eSiectiveness 
to  make  decisions  on  their  use,  and  two 
comments  opposed  reducing  the  on- 
water  requirements  for  any  reason. 

Thirteen  comments  addressed  the 
proposed  volumes  of  dispersant 
capability  required  and  tne  response 
times.  Eight  comments  indicated  that 
the  reouirement  to  provide  dispersant 
capability  for  the  largest  storage  tank 
was  unreifQlstic  due  to  the  massive 
volumes  of  dispersants  that  would  be 
required.  Some  comments  suiggested  a 
study  be  conducted  to  determine  a 
practical  volume  of  dispersant 
capability  to  plan  for.  Others  suggested 
that  the  vessu  owner  or  operatorbe 
allowed  to  decide  what  quantity  of 
dispersants  to  plan  for.  As  discussed 
below,  the  Coast  Guard  has  modified  the 
volume  of  oil  to  be  used  for  planning  in 
the  Interim  final  rule. 

Five  comments  addressed  the 
response  times.  All  noted  that  allowing 
24  noun  of  dispersant  capabihty  to 
arrive  on  scene  was  too  long  since 
dispersants  are  most  effective  early  in  a 
spill  while  the  oil  is  still  fresh  ana 
imweathered.  Recommended  arrival 
times  on  scene  ranged  from  6  hours  to 
an  \mspeclfied  time  less  than  24  hours. 
The  Coast  Guard  agrees  and  has' 
modified  the  interim  final  rule  to 
require  that  dispersants  be  capable  of 
being  on  scene  within  12  hours  of 
discovery  of  a  discharge. 

The  Coast  Guard  has  considered  the 
comments  and  modified  the  interim 
final  rule  to  delete  the  requirement  for 
all  vessels  carrying  group  II  or  III 
petroleum  oil  in  ofishore  and  open 
ocean  areas  to  contract  for  dispersant 
capability.  The  interim  final  rule 
provides  that  such  vessels  operating  in 
any  area  with  year-round  pre-approval 
for  dispersant  use  may  identify  in  their 
response  plan  and  ensure,  through 
contract  or  other  approved  means,  the 
availability  of  the  necessary  resources  to 
apply  dispersants.  No  vessel  is  required 
to  provide  this  capabihty.  Vessels 
operating  in  such  areas  may  request  a 
credit  for  up  to  25  percent  of  their  on- 
water  oil  recovery  capacity  for  each 
worst  case  discharge  tier  required  imder 
this  interim  final  rule  if  the  owner  or 
operator  can  document  in  its  plan  the 
availability  of  the  necessary  dispersant 
stockpiles,  application  equipment,  and 
monitoring  capabihty.  The  credit  will  be 
given  only  if  the  vessel  owner  or 
operator  can  identify  sources  of 
dispersant  supplies  to  provide  the 
eqiiivalent  daily  dispersant  appUcation 
rate.  The  credit  will  only  apply  in  those 


pre-approval  areas;  the  owner  or 
operator  would  still  have  to  identii^  full 
mechanical  recovery  capacity  in  all 
other  areas  that  the  vessel  operates. 

The  Coast  Guard  beUeves  that  such  a 
credit  in  pre-approved  areas  is 
appropriate  for  those  areas  where  the 
regional  response  team  has  considered 
the  use  of  dispersants  and  made  a 
decision  to  pre-authorize  their  year- 
round  use  as  a  primary  response 
method.  The  interim  final  rule  also 
retains  the  language  indicating  that 
identification  of  dispersant  capabihty  in 
a  response  plan  provides  no  asstirance 
that  their  use  will  be  authorized  during 
a  spill  response. 

Section  155.1050(1) 

As  proposed,  this  paragraph  requires 
vessel  ownen  or  operatora  to  identify  in 
their  response  plans  and  ensure, 
through  contract  or  other  approved 
means,  the  availability  of  private 
response  resources  for  stdvage  and 
vessel  firefighting.  We  received  66 
comments  on  the  proposed 
requirements  for  salvage  in 
subparagraph  (1)(1),  and  68  comments 
on  tne  proposed  requiraments  for  vessel 
firefighting  capability  in  subparagraph 
(1)(2). 

Most  comments  received  on  salvage 
capabihty  opposed  the  requirement  to 
contract  in  advance  for  the  capabihty. 
Some  reasons  for  opposing  the 
requirement  were  that  there  was  httle 
existing  capabihty  in  the  United  States, 
that  contracting  for  this  capabihty  in 
advance  was  too  expensive,  and  thai 
such  a  requirement  was  inconsistent 
with  the  historical  practice  of  arranging 
for  such  services  when  needed. 

A  few  comments  supported  directing 
an  owner  or  operator  to  identify 
potential  sources  of  salvage  capabihty, 
but  opposed  requiring  them  to  contract 
in  advance.  One  comment  suggested 
that  the  United  States  government 
provide  the  required  capabihty  and 
charge  vessels  on  a  per  visit  basis.  One 
comment  noted  that  the  Marine  Board  of 
the  National  Academy  of  Sciences  is 
conducting  a  study  on  the  status  of  the 
salvage  Industry  In  the  United  States 
and  recommended  that  we  delay  any 
requirement  for  salvage  and  firefighting 
imtll  the  study  is  completed  in  1993.  . 
Six  comments  supported  only 
identifying  sources  of  firefighting 
capability.  Eleven  comments  supported 
the  proposed  requirement  to  contract  for 
salvage  capabihty,  with  some  noting 
that  requiring  contracts  for  salvage 
capability  could  result  in  expanding 
salvage  resources  in  the  U.S.  Two  of 
those  comments  recommended  sf>ecific 
salvage  resource  capabihtles  that  should 
be  identified,  noting  that  it  was  better  to 
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have  no  salvage  lesouices  rather  than 
inadequate  prepared  resources. 

Most  comments  on  vessel  firefighting 
opposed  any  requirement  to  contract  for 
the  capability.  Thirty-five  comments 
said  that  vessel  firefighting  was  best  left 
to  local  port  (in  most  cases  public) 
firefightins  capabilities.  Two  comments 
challenged  the  Coast  Guard's  position 
that  public  resources  could  not  be 
identified  to  meet  the  requirement. 

Many  comments  were  also  concerned 
that  private  vessel  firefighting  capability 
in  the  United  States  is  hmited  and  that 
contracting  for  such  capability  in 
advance  would  be  prohibitive.  Eleven 
comments  supported  only  identifying 
sources  of  firefighting  capabihty.  Eleven 
comments  supported  the  proposed 
roquirement  to  contract  for  private 
vessel  firefighting  capability  in  advance, 
and  two  recommended  that  we  specify 
response  times  ranging  from  12  to  36 
hours  and  specify  equipment. 

In  response  to  these  comments,  the 
Coast  Guard  has  modified  the 
requirements  both  for  salvage  and 
marine  firefighting  capability  in  the 
interim  final  rule.  The  Coast  Guard  has 
retained  the  requirement  for  a  vessel 
owner  or  operator  to  identify  private 
salvage  and  vessel  firefighting  capability 
in  their  response  plan  because  this 
approach  is  consistent  with 
Congressional  intent  that  a  vessel  owner 
or  operator  plan  for  the  resources  that 
may  be  necessary  to  remove,  prevent,  or 
mitigate  the  effects  of  a  worst  case 
discharge  or  threat  of  such  a  discharge. 

The  Qjast  Guard  does  not  agree  that 
an  owner  or  operator  may  identify 
public  resources  in  a  vessel  response 
plan.  First,  public  firefighting  resources 
that  are  available  within  port  areas  may 
not  be  available  to  fight  a  fire  aboard  a 
vessel.  Second,  in  most  instances,  these 
public  firefighters  will  respond  only  to 
fires  within  the  immediate  port  area;  a 
vessel  operating  offshore  and  transiting 
from  port  to  port  may  not  be  protected 
by  such  resources.  Third,  a  private 
citizen  cannot  ensure  the  availability  of 
a  public  resource.  For  these  reasons,  the 
Coast  Guard  retains  the  requirement  that 
an  owner  or  operator  must  identify 
private  marine  firefighting  resources  for 
each  COTP  zone  in  which  the  vessel 
operates.  United  States  Navy  salvage 
resources  also  are  public  resources,  and 
whether  these  resources  are  available 
depends  on  their  specific  location  and 
assignments. 

The  Coast  Guard  recognizes  that 
public  resources  may  be  employed 
during  an  actual  incident.  The  Area 
Contingency  Plan  will  identify  available 
public  resources,  the  process  to  access 
ihose  resources,  and  tlie  integration  of 
both  public  and  private  capability. 


The  Coait  Guard  has  revised  the 
intnim  final  rule  to  permit  an  owner  or 
opwator  to  list  private  salvage  or  marine 
firefighting  capability  in  a  response  plan 
if  the  salvage  or  firefighting  resource 
provider  gives  its  written  consent.  The 
resource  provider's  written  consent  is 
nece&sary  to  ensure  that  the  provider 
has  the  necessary  capability,  and  is 
willing  to  provide  it  in  a  response  to  an 
incident  involving  the  owner's  or 
operator's  vessel  The  plan  does  not 
need  to  Include  this  written  document. 
The  certification  by  the  vessel  owner  or 
operator  that  it  has  obtained  written 
consent  is  sufficient  for  plan  review. 
However,  the  Coast  Guard  may  request 
a  copy  of  this  written  consent  during 
plan  re\'iaw. 

The  Coast  Guard  has  left  it  up  to 
vessel  owners  or  operators  to  evaluate 
available  salvage  and  firefighting 
resources  and  determine  what 
capabilities  they  will  need  for  their 
plan.  In  reviewing  a  response  plan,  the 
Coast  Guard  will  assess  whether  the 
identified  companies  are  capable  of 
providing  the  necessary  capability. 
The  CoiasX  Guard  recognizes  that 
private  salvage  and  marine  firefighting 
capability  Is  currently  limited  in  the 
United  States.  Consequently,  the  interim 
final  rtile  does  not  require  owners  or 
operators  to  specify  response  times  for 
the  resources  identified  in  plans 
submitted  before  1998.  However,  we 
have  revised  the  interim  final  rule  to 
require  plans  submitted  or  resubmitted 
for  approval  after  March  1998  to 
identify  salvage  and  firefighting 
resources  and  plan  to  deploy  them  to  a 
port  nearest  the  water  area  where  the 
vessel  operates  within  24  hours  of 
notification.  The  Coast  Guard  has 
determined  that  delaying  this 
requirement  until  1998  provides 
sufficient  time  for  the  industry  to  assess 
the  existing  capability  fully  and  to  take 
steps  to  address  any  shortfalls. 

Section  155.1050(m) 

As  proposed,  this  paragraph  requires 
a  vessel  owner  or  operator  to  identify  in 
the  resp>onse  plan  and  ensure,  through 
contract  or  other  approved  means,  the 
availability  of  fendering,  transfer  hoses, 
and  lightering  pumps  necessary  to 
perform  vessel-to-vessel  lightering  in  an 
emergency  within  specified  response 
times.  We  received  42  comments 
addressing  this  proposed  requirement. 

One  comment  specifically  supported 
the  requirement  as  proposed.  One 
comment  supported  it,  but 
recommended  that  we  require  owners  or 
operators  to  contract  in  advance  for 
mooring  mastera.  Thirty-six  comments 
said  that  identifj'ing  and  ensuring  the 
availability  of  lightering  capability  was 


too  costly  and  burdensome.  Some 
comments  also  believed  that  requiring  a 
contract  went  beyond  the 
recommendations  of  the  Committee. 
The  Coast  Guard  asked  the  Committee 
for  additional  input  on  this  issue,  but 
received  diffiering  views  on  what  the 
Committee  meant  when  it  made  its 
lightering  recommendation.  The  Coast 
Guard  has  determined  that  this 
requirement  is  necessary  and 
appropriate  to  meet  the  statutory  intent 
that  the  availability  of  such  resources  be 
ensured. 

We  have  reduced  the  burden  of 
complying  with  this  requirement  by 
changing  the  definition  of  "contract  or 
other  approved  means."  The  burden  has 
been  reduced  further  for  tank  barges  that 
operate  on  rivers  and  canals  by 
authorizing  the  barge  owner  or  operator 
simply  to  identify  resources  in  a 
response  plan  to  meet  this  requirement 
with  the  written  consent  of  the  resource 
provider. 

Four  comments  stated  that  extending 
the  requirements  to  tank  barges  was 
inconsistent  with  the  Committee 
recommendations.  The  Coast  Guard 
reviewed  the  Committee's  work  and 
found  no  Committee  determination  to 
exclude  tank  barges  from  all  lightering 
requirements.  The  Coast  Guard  believes 
that  plaiuiing  for  lightering  capability  is 
as  necessary  for  transfers  from  tank 
barges  in  an  emergency  as  it  is  for 
transfers  from  other  vessels.  The  Coast 
Guard  has  retained  the  requirement  for 
tank  barges  in  the  interim  final  rule. 

Six  comments  addressed  what 
equipment  arrangements  should  be 
planned  in  advance.  Two  comments 
recommended  that  we  not  require 
ownere  or  operators  to  list  specific 
equipment  because  the  equipment 
nee<^  vsdll  depend  on  the  incident. 
Two  comments  recommended  pumps 
ranging  from  a  capacity  to  lighter  the 
largest  cargo  tank  in  24  hours  to 
lightering  the  entire  vessel  in  96  hours. 
The  Coast  Guard  has  determined  that 
the  requirement  for  ownere  or  operators 
to  identify  lightering  equipment  capable 
of  off-loading  the  vessel's  largest  cargo 
tank  in  24  hours  of  continuous 
operation  results  in  sufficient  pumping 
capacity  for  most  emergency  lightering 
situations.  We  also  believe  that  a 
required  pumping  capacity  will  provide 
a  basis  for  the  owner  or  operator  and  the 
Coast  Guard  to  evaluate  lightering 
capability  more  effectively. 

The  Coast  Guard  has  made  three  other 
revisions  to  this  paragraph  in  the 
interim  final  rule.  First,  a  plan  for  a 
tanker  loading  cargo  at  a  TAPAA  facility 
in  Prince  William  Sound,  Alaska  does 
not  need  to  address  the  response  times 
in  subparagraph  (m)(2)(i)  for  inland 
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waters,  because  a  separate  response  time 
for  this  capability  is  included  in 
§  155.1130(h).  Second,  subparagraph 
(mH2)(ii)  has  been  revised  to  include  a 
response  time  of  18  hoius  for  rivers  and 
canals.  Third,  the  Coast  Guard 
inadvertently  did  not  address  rivers  and 
canals  in  the  NPRM  and  believes  that 
using  the  18-hour  response  Ume  for 
these  areas  is  reasonable  and  practical. 
The  Coast  Guard  has  revised  me  interim 
final  rule  to  permit  barges  operating  in 
rivers  and  canals  areas  to  meet  the 
requirements  of  this  paragraph  by 
ensuring  availability  of  response 
resources  through  written  consent  from 
the  oil  spill  removal  organization. 

Section  i5S.1050(tt} 

This  paragraph  requires  planning  for 
boom  for  shcMeiine  protection  acctwding 
to  criteria  set  out  in  Table  2  of  appendix 
B. 

In  Table  2  of  appendix  B,  the  Coast 
Guard  proposed  a  minimum  amount  of 
boom  for  shoreline  protection  based  on 
the  general  environment  in  which  the 
vessel  operates.  The  Coast  Guard 
considered  setting  a  planning 
requirement  for  boom  based  on  vessel 
size,  but  discarded  that  approach 
because  equipment  necessary  to  protect 
shoreline  areas  is  generally  the  same 
regardless  of  the  size  of  the  vessel  that 
may  be  the  source  of  the  discharge.  A 
discharge  from  a  larger  vessel  has  the 
potentid  to  affect  more  shoreline  area 
than  one  from  a  smaller  vessel. 
However,  in  general,  there  is  not  a  one- 
for-one  relationship  between  the 
quantity  of  oil  spilled  and  the  number 
of  miles  of  shoreline  contaminated. 

We  received  many  comments  on  the 
best  way  to  determine  how  much  boom 
to  require  for  shoreline  cleanup.  Six 
comments  agreed  that  until  the  ACPs 
are  published,  owners  or  operators 
should  plan  for  an  amount  of  boom 
based  on  the  geographic  area  of  vessel 
operation  rather  than  vessel  size.  Nearly 
an  equal  number  of  comments  argued 
that  esa  owner  or  operator  should  plan 
fur  protective  boom  based  on  vessel 
size,  cargo  capacity,  and  type  of  cargo. 
None  of  the  comments  suggested  a 
methodology  to  account  for  these 
factors. 

Many  comments  addressed  the 
quantity  of  boom  proposed  in  Table  2  of 
appendix  B.  Two  comments  supported 
the  proposed  quantity.  Two  comments 
argued  that  30,000  feet  of  boom  for 
persistent  oils  in  the  nearshore  and 
inland  areas  was  excessive.  Two 
comments  recommended  that  vessels 
with  less  risk  of  a  spill  should  have  to 
plan  for  a  lesser  quantity  of  boom  for 
shoreline  protection.  One  comment 
recommended  requiring  50,000  feet  of 


boom  in  higher  volume  port  areas.  One 
comment  recranmended  that  an  owner 
or  operator  plan  for  sufficient  boom  to 
encircle  the  vessel  only.  Five  comments 
recommended  that  there  should  be  no 
planning  requirements  for  shoreline 
protection  until  publication  of  the 
ACPs. 

The  Coast  Guard  has  determined  that 
it  is  api»t>priate  to  require  a  minimum 
level  of  response  equipment  based  on 
the  vessel's  area  of  operati(m  and 
believes  that  the  quantity  of  boom 
specified  in  Table  2  of  appendix  B  is 
reasonable. 

The  Coast  Guard  has  determined  not 
to  tie  adjustments  to  the  boom 
requirements  to  the  ACP,  because  the 
ACPs  will  set  mostly  response  strategy 
rather  than  response  resovirce 
requirements.  However,  we  agree  with 
the  Committee  that  the  methodology  for 
determining  an  appropriate  planning 
quantity  of  boom  for  shoreline 
protection  is  sound — look  to  the 
geographic-specific  area  of  a  potential 
spill.  Therefme,  the  Coast  Guard  has 
deleted  the  instruction  to  adjust  the 
boom  planning  amount  accOTding  to  the 
applicable  ACJP.  Instead,  when  an  Area 
Committee  articulates  a  shoreline 
protection  response  strategy  in  its  ACP, 
the  Coast  Guard  may  propose  to  adjust 
the  boom  requirements  in  33  CFR  part 
155  accordingly. 

We  received  three  comments  on  boom 
requirements  for  rivers.  One  comment 
noted  that  it  is  impossible  to  protect  a 
large  section  of  river  shoreline.  For 
persistent  oils,  one  comment  questioned 
by  an  owner  or  operator  must  plan  for 
mon  boom  nearshore  than  for  rivers. 
One  comment  asked  that  we  require 
only  a  minimum  quantity  of  boom  imtil 
the  ACPs  are  developed  because  the 
locks  and  dams  help  contain  a  spill,  and 
boom  is  used  largely  to  facilitate 
recovery  by  div»ting  oil  into  slow- 
moving  water. 

The  Coast  Guard  recognizes  that 
shoreline  protection  in  rivers  and  canals 
may  require  different  strategies  than 
other  areas.  Although  it  may  be  difficult 
to  protect  river  shoreline,  boom  is  still 
required  to  protect  sensitive  areas, 
deflect  oil  from  impacting  the  shoreUne, 
or  collecting  it  in  other  less  sensitive 
areas.  Locks  and  dams  may  be  part  of 
this  overall  strategy,  but  they  are  not 
sufficient  by  themselves  because  they 
may  be  far  apart  and  not  optimally 
located  for  the  particular  spill  scmario. 

The  amount  of  boom  required  in 
Table  2  reflects  the  relative  amount  of 
shoreline  that  must  be  protected  from 
persistent  and  non-pwrsistent  oils.  The 
relative  difference  in  boom  quantities 
between  nearshore  and  river  areas  is 
based  on  the  differences  in  shoreline 


protectioo  strategies  employed  in  riven 
and  the  fact  that  a  spill  occurring  in  the 
nearshoie  area  (up  to  12  miles  oflf  ^lote) 
has  the  opportunity  to  spread  and 
impact  a  large  section  of  shoreline  as  it 
travels  towards  the  shore. 

Fw  non-persistent  oils  discharged 
into  a  river  operating  area,  it  is  likely 
that  the  oil  vdll  encounter  shweline 
before  it  has  dissipated  into  the  air  and 
water  coliman.  In  the  nearshore 
operating  area,  a  larger  amount  of  noo- 
persisteot  oil  is  likely  to  dissipate  before 
encountering  dioreline.  Conseqxiently, 
more  shorelhie  is  likely  to  be  affected  in 
the  river  operating  area  than  in  the 
nearshore  area. 

In  Table  2  of  appendix  B.  the  Coast 
Guard  has  eliminated  the  requirement 
that  an  owner  or  operator  must  identify 
shoreline  protection  boom  in  a  plan  for 
a  vessel  that  operates  in  the  open  ocean 
and  carries  persistent  oil,  and  for  a 
vessel  that  o;>erates  offshore  and  carries 
non-persistent  oils.  This  change  reflects 
the  low  relative  risk  that  oil  discharged 
firom  these  vessels  will  impact 
shorelines.  For  reasons  stated  earlier  in 
this  discussion,  we  have  eliminated 
Table  2  references  to  the  ACPs. 

Many  comments  recommended  that 
for  shoreline  protection  requirements, 
vessels  using  the  Louisiana  Offshore  Oil 
Port  (LOOP)  and  vessels  Ughtering  in 
the  open  ocean  (greater  than  50  miles 
offshore)  should  be  treated  the  same. 
Under  the  proposed  rule,  an  owner  or 
operator  does  not  have  to  plan  for 
shoreline  protection  for  vessels 
transiting  or  Ughtering  more  than  50 
miles  o^hora  The  comments  stated 
that  using  LOOP  was  a  preferred 
alternative  to  lightering  in  the  open 
ocean,  and  that  the  proposed  rule  would 
be  a  disincentive  for  vessels  to  use 
LOOP.  The  comments  noted  that 
offshore  Ughtering  of  large  tankers 
require  off-taking  shuttle  ships  to 
transport  the  crude  oil  from  the 
lightering  area  into  the  inland  waters  for 
final  unloading  at  terminals  and 
refineries,  and  that  this  increase  in 
traffic  on  inland  waters  increases  the 
risk  of  coUisions  and  groimdings  and 
resulting  oil  spills.  The  comments  point 
out  that  LOCH*  offloads  the  large  tankers 
offshore  and  delivers  the  crude  oil  via 
buried  pipeline,  thus  eUminating  the 
shuttle  ship  traffic  and  attendant  risk  of 
coIUsions,  groundings,  and  oil  spills. 
We  received  similar  comments  on 
§  155.1050(o)  for  planning  for  shoreline 
clean-up  operations. 

For  the  reasons  stated  in  the 
comments,  and  because  Qmgress 
wishes  to  encourage  the  use  of  deep- 
water  ports,  the  Coast  Guard  agrees  that 
regarding  shoreUne  protection,  vessels 
using  LOOP  ^ould  be  treated  the  same 
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as  vessels  lightering  in  the  open  ocean. 
Consequently,  the  Coast  Guard  has 
changed  this  section  of  the  interim  final 
rule  to  allow  vessels  \inder  certain 
circumstances  to  call  at  LCXDP  without 
having  to  ensure  the  availability  of 
shoreline  protection  resources  through 
contract  or  other  approved  means.  This 
provision  applies  only  when  the  vessel 
is  approaching  or  departing  the  LOOP 
terminal  within  the  LOOP  Shipping 
Safety  Fairway,  and  when  either  moored 
at  the  terminal  or  anchored  in  the 
designated  anchorage  area.  Making  this 
opportxmity  available  only  when  r. 
vessel  is  using  this  obstruction  free 
Safety  Fairway  will  provide  an  extra 
measxire  of  safety  for  these  vessels. 

Two  comments  noted  that  Table  2  of 
appendix  B  did  not  include  the  Great 
Lakes  and  requested  clarification  on 
whether  the  Great  Lakes  should  be  in 
the  table.  We  have  revised  Table  2  of 
appendix  B  to  include  the  Great  Lakes 
in  the  neaxshore  and  inland 
classification  because  oil  spilled  and  not 
recovered  on  the  Great  Lakes,  like  oil 
spilled  in  any  essentially  closed  system, 
in  highly  likely  to  come  ashore. 

Two  comments  expressed  concern 
that  this  section  established  a 
performance  standard  rather  than  a 
planning  standard.  One  comment 
recommended  we  revise  this  section  to 
make  it  clear  that  it  is  a  planning 
standard  only,  and  another  comment 
requested  a  revision  to  make  it  clear  that 
the  owner  or  operator  is  ultimately 
responsible  for  shoreline  protection  and 
cleanup,  irrespective  of  the  amount  of 
response  equipment  for  which  the 
owner  or  operator  must  plan. 

The  appendix  B  criteria  referenced  in 
this  section  are  for  planning  purposes 
only.  Section  155.1010  already  clearly 
makes  this  point. 

Six  comments  are  received  on  how 
the  ACP  strategies  for  shoreline 
protection  should  be  phased  in  to 
replace  the  temporary  requirements  of 
Table  2  of  appendix  B.  Two  comments 
agreed  that  the  ACP  requirements 
should  be  phased  in  by  1998,  as 
proposed  in  the  NPRM  All  other 
conunents  recommended  that  the  ACP 
requirements  become  effective  at  some 
calctilable  time  after  the  publication  of 
the  applicable  ACPs.  The  recommended 
phase-in  time  ranged  from  inunediately 
to  three  years. 

For  the  reasons  stated  earlier  in  this 
discussion,  the  Coast  Guard  has  decided 
against  using  the  ACPs  to  set 
adjustments  for  response  resource 
requirements.  The  Coast  Guard  will 
evaluate  the  shoreline  protection 
response  strategy  provided  for  in  the 
various  ACPs  when  they  are  issued  and 


may  adjust  vessel  response  plan 
requirements  as  warranted. 

Many  comments  confused 
requirements  under  this  section  for 
protective  boom  with  requirements 
under  SS  155.1050  (d)  through  (f)  for 
containment  boom.  Any  owner  or 
operator  of  a  vessel  subject  to  these 
regulations  must  plan  for  a  quantity  of 
containment  boom  and  a  quantity  of 
protective  boom. 

For  determining  the  planning  amount 
of  protective  boom,  the  owner  or 
operator  of  a  vessel  carrying  group  I 
t^ugh  IV  petroleum  oil  as  primary 
cargo  must  use  Table  2  for  the 
geographic  area  where  the  vessel 
operates.  For  containment  boom,  these 
owners  or  operators  should  identify 
sufficient  boom  to  handle  the  average 
most  probable  discharge,  the  maximum 
most  probable  discharge,  and  a  worst 
case  discharge. 

One  comment  questioned  whether  an 
ACP  can  revise  a  regulatory  requirement 
without  complying  with  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act.  For 
reasons  stated  earlier  in  this  discussion, 
this  comment  is  moot. 

Section  155.105O(o) 

This  paragraph  establishes  the 
requirement  to  plan  for  shoreline 
cleanup  operations.  It  is  impossible  to 
articulate  detailed  requirements  for 
shoreline  response  resources  in 
advance,  because  the  need  for  these 
resources  is  intricately  connected  to  the 
geography  of  the  shore  and  its 
environmental  sensitivity.  Therefore, 
the  NPRM  proposed  to  use  a  qualitative 
evaluation  based  on  a  planning  volume 
of  oil  that  could  reach  the  shoreline. 

Four  comments  supported  the 
qualitative  planning  approach.  Two 
comments  argued  that  the  requirements 
were  too  vague  and  that  it  was  unclear 
how  the  Coast  Guard  would  evaluate 
shoreline  cleanup  resources.  Three 
comments  expressed  concern  that  it  was 
either  impracticable  or  infeasible  to  plan 
to  simultaneously  cleanup  vast  reaches 
of  shoreline.  One  comment 
recoounended  that  the  applicable  ACPs 
address  shoreline  cleanup 
requirements — not  the  vessel  response 
plan  rules. 

The  vessel  response  plan  rules  give  an 
owner  or  operator  maximum  flexibility 
to  develop  an  operations  strategy  for 
shoreline  clean  up,  restrained  only  by 
the  NCP  and  the  local  plan  in  any  area 
where  its  vessels  operate.  Appendix  B 
supplies  a  formula  by  which  an  owner 
or  operator  may  calculate  a  volume  of 
emulsified  oil  that  may  reach  the  shore. 
The  Coast  Guard  will  evaluate  the 
sufficiency  of  shoreline  response 


planning  based  on  the  planning  volume 
and  the  strategic  consistency  with  the 
NCP  and  any  applicable  local  plan. 

The  owner  or  operator  must  Identify 
and  ensure  by  contract  or  other 
approved  means,  an  oil  spill  removal 
organization  who  is  capable  of 
conducting  a  shoreline  cleanup  based 
en  the  planned  worst  case  volimie  of 
emulsified  oil  that  vnll  reach  the  shore. 
Using  our  criteria,  the  Coast  Guard  does 
not  believe  an  owner  or  operator  will 
have  to  plan  for  the  simultaneous 
cleanup  of  all  shoreline  along  the 
vessel's  planned  route. 

One  comment  expressed  concern  that 
the  regulation  would  require  an 
excessive  number  of  contracts  and  asked 
whether  an  owner  or  operator  could  rely 
upon  one  principal  contractor  and 
require  that  principal  to  contract  for  any 
necessary,  specialized  equipment.  The 
Coast  Guard  has  set  out  an  approved 
means  other  than  a  contract  by  which  an 
owner  or  operator  can  ensure  the 
availability  of  required  resources.  The 
owner  or  operator  is  free  to  make 
whatever  arrangements  it  chooses  as 
long  as  it  ensures  the  required  resources 
by  contract  or  other  approved  means. 
Nine  comments  recommended  that 
there  should  be  no  reqmrement  to 
contract  for  shoreline  cleanup 
operations  because  the  required 
equipment  is  generic,  not  specialized, 
generally  available,  and  there  is  no 
urgency  to  immediately  clean  up  the  oil 
once  it  impacts  the  shoreline.  The  Coast 
Guard  disagrees.  The  statute  clearly 
requires  an  owner  or  operator  of  a  vessel 
to  ensure  that  private  resources  are 
available,  by  contract  or  other  approved 
means,  to  "remove"  to  the  maximum 
extent  practicable  a  worst  case 
discharge.  In  the  statute  "removal"  or 
"remove"  refers  to  the  containment  and 
removal  of  oil  from  the  water  or 
shorelines.  The  Coast  Guard  contends 
that  the  interim  final  rule  properly 
reflects  the  statutory  requirement  to 
contract  for  resources  to  remove  oil  from 
the  shoreline.  Because  we  have  added 
an  "approved  means"  other  than  a 
contract,  an  owner  or  operator  may 
ensure  the  availability  of  these  resources 
without  a  contract. 

One  comment  stated  that  we  should 
require  vessels  operating  in  the  open 
ocean  to  contract  for  shoreline  cleanup 
operations.  The  NPRM  exempted  these 
vessels  from  the  requirement  to  contract 
for  this  capability.  The  Coast  Guard  has 
made  every  effort  to  require  only  that 
level  of  planning  which  is  appropriate 
for  a  reasonably  likely  spill  scenario. 

For  oil  discharged  from  a  vessel 
greater  than  50  miles  from  shore,  it  is 
unlikely  that  the  spill  will  impact 
shorelines  before  the  oil  sinks. 
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evaporates,  or  it  recovered.  If  conditions 
are  such  that  the  oil  could  foresee^ly 
threaten  the  shoreline,  there  will  be 
sufficient  time  to  arrange  for  the 
necessary  resources.  For  these  reasons, 
the  Coast  Gutfd  has  eliminated  the 
requirement  for  a  response  plan  of  a 
vessel  operating  in  the  open  ocean  to 
identify  an  oil  spill  removal 
organization  capable  of  conducting 
shordine  cleanup  opereticos. 

One  comment  requested  to  know  if 
the  tier  response  times  described  in 
§  155.1050(g)  apply  to  shoreline  cleanup 
o{>erations.  The  response  time  tiers  do 
not  apply  to  planning  for  shoreline 
cleaik-up.  There  are  no  response  times  in 
the  interim  final  rule  associated  with 
planning  for  shoreline  clean-up. 

For  the  reasons  cited  in  the  discussion 
of  shoreline  protection  imder  "Section 
I55.1050(n),"  the  Coast  Guard  has 
determined  not  to  tie  future  adjustments 
of  the  shoreline  cleanup  requirements  to 
the  ACPs.  We  have  eliminated  this 
provision  in  the  interim  final  rule.  The 
Coast  Guard  will  evaluate  the  ACPs 
when  they  are  issued  and  may  amend 
the  vessel  response  plan  rules  as 
warranted. 

For  the  same  reasons  cited  in  the 
discussion  of  shoreline  protection  uinder 
"Section  155.1050(n),"  the  Coast  Guard 
has  determined  that  regarding  shoreline 
cleanup  requirements,  vessels  using 
LOOP  shoidd  be  treated  the  same  as 
vessels  lightering  in  the  open  ocean. 
Consequently,  the  Coast  Guard  has 
revised  this  section  to  allow  vessels  to 
call  at  LOOP  under  certain 
circumstances  without  having  to  ensure 
the  availability  of,  through  contract  or 
other  approved  means,  response 
resources  necessary  to  perform 
shoreline  protection  opwrations.  This 
provision  applies  only  when  the  vessel 
is  approaching  or  departing  the  LXXDP 
terminal  within  the  LOOP  Shipping 
Safety  Fairway,  and  when  either  moored 
at  the  terminal  or  anchored  in  the 
designated  anchorage  area.  Making  this 
opportunity  available  only  when  a 
vessel  is  using  this  obstruction  free 
Safety  Fairway  will  provide  an  extra 
measure  of  safety  for  these  vessels. 

Section  155.105O(p) 

This  section  and  Table  6  of  appendix 
B  establish  limits  on  the  amount  of 
response  resources  required.  Many 
comments  expressed  uncertainty  and 
confusion  over  the  purpose  and  use  of 
caps.  The  purpose  of  the  caps  is  to 
recognize  a  practicable  level  of  on-water 
removal  capacity  which  an  owner  or 
operator  reasonably  can  be  required  to 
ensure  through  contract  or  other 
approved  means  in  planning  for  a  worst 
case  discharge. 


Cape  apply  only  to  oo-water  raoovery. 
capacity  for  a  worst  casa  diacfaarge,  and 
not  to  other  typas  of  responae  reaourcaa 
or  dischargea.  Further.  ca|>a  apply  only 
to  vesaala  carrying  group  I  thiou^  IV 
petroleum  oil  as  a  primary  cargo. 

We  received  over  200  comments  on 
caps.  Over  40  comments  recommended 
that  there  be  no  caps,  and  that  the 
owner  or  operator  be  required  to 
identify  and  contract  for  whatever 
equipment  ia  required  to  respond  to  an 
immediate  discharge  of  a  vessel's  entire 
cargo  in  adverse  weather.  One  comment 
noted  that  the  caps  do  not  adequately 
address  the  wont  case  discharge 
scenario,  and  that  the  manufacturers  of 
oil  spill  recovery  equipment  have  the 
capacity  to  deliver  additional 
equipment  before  1993. 

Aiutther  comment  strongly  opposed 
the  concept  of  caps,  and  argued  that 
market  availability  of  spill  response 
resources  should  determine  what  is 
practicable.  The  comment  argued  that 
the  caps  may  discourage  growth  of  the 
oil  spUl  response  equipment  industry. 

The  majority  of  the  comments 
suppoted  the  basic  concept  of  caps,  but 
varied  widely  on  an  appropriate  levd 
for  caps.  Approximately  150  comments 
recommended  that  they  be  doubled,  but 
did  not  address  the  issue  of  whether  it 
was  practicable  for  an  owner  or  operator 
to  plan  a  response  for  so  great  a  Quantity 
of  olL  One  commmt  stated  that  the 
current  1993  caps  failed  to  set  an 
equipment  requirement  based  on  the 
definition  of  "maximum  extent 

Eracticable,"  and  therefore  was  not  in 
eeping  with  the  intent  of  Congress. 
Severalcomments stated  that  in  certain 
areas  of  the  country,  oU  spill  resources 
already  exceed  the  proposed  1993  caps. 
Another  comment  argued  that  the 
proposed  caps  are  too  low  because  they 
would  supersede  the  calculated  worst 
case  discharge  planning  volumes  as 
determined  in  appendix  B  for  99%  of  all 
crude  carries.  Several  comments 
recommended  that  the  caps  should  be 
set  higher  to  establish  ambitious  targets 
for  improving  private  response 
capability  or  to  force  an  increase  in 
those  resources. 

One  comment  observed  that  the 
proposed  caps  for  1993  were  reasonable 
based  on  current  manufacturing 
capacity,  but  that  within  3  years  it 
would  be  reasonable  for  manufacturers 
to  triple  the  available  equipment.  One 
comment  recommended  that  the  five 
year  cap  increases  should  not  be  greater 
than  25%. 

A  nimiber  of  comments  supported  the 
proposed  caps  as  a  reasonabLa  method 
of  recognizing  technological  and 
prectiral  limitations,  and  one  comment 
noted  that  without  caps,  complying 


with  the  regulations  would  ba 
impracticahla. 

Throiigh  c^s,  the  Coast  Guard  has 
established  a  quantity  of  oil  for  which 
a  response  is  practicable  given  1993 
technology  and  res{>onse  resources. 
Through  two  rulemaking  docimients 
and  various  public  meetings,  including 
Committee  meetings,  the  Coast  Ckiard 
sought  data  from  enviroiunentalists, 
industry.  State  governments,  the  general 
public,  and  response  contractors  on  how 
we  could  assess  what  is  practicable  in 
1993. 

We  learned  that  it  is  impracticable  in 
1993  to  instruct  a  vessel  owner  or 
operator  to  plan  for  the  discharge  of  a 
vessel's  entire  cargo  for  several  reasons. 
First,  in  many  geographic  areas  of  the 
U.S.,  on-water  recovery  capability  and 
contaiimMnt  and  protection  resources 
simply  do  not  exist  at  any  price  for 
responding  to  a  large  spill — especially 
from  a  very  large  crude  carrier  or  ultra 
large  crude  carrier.  Second,  we  believe 
Congress  did  intend  to  encourage  both 
developing  and  enlarging  the  response 
community,  but  not  at  the  price  of  a 
significant  adverse  economic  impact  to 
oil  markets.  When  we  assess  all  these 
fectora,  the  Coast  Guard  continues  to 
believe  that,  with  the  exception  of  the 
Great  Lakes,  the  proposed  caps 
represent  imperfect,  but  reasonable  and 
practicable  quantities  to  plan  foi  gi\-en 
technology,  existing  capability,  and 
costs. 

The  Coast  Guard  recognizes  that  in 
certain  geographic  areas  the  existing 
response  capabilities  already  exceed  the 
1993  caps,  "rhe  Coast  Guard  has 
established  a  nationwide  standard 
rather  than  attempting  to  establish 
unique  caps  for  every  port  or  geographic 
region,  because  there  is  neither  the  time 
nor  sufficient  Federal  resources  to  take 
account  of  the  {>eculiarities  of  each  port 
and  region. 

The  caps  also  reflect  that  inherent  in 
the  concept  of  practicabiUty  is  an 
acknowledgment  of  a  reasonable  and 
practicable  limit  to  the  amount  of 
resources  that  can  be  constructively 
used  during  the  first  stages  of  a  spill 
response.  'llierefbre,  the  caps  place  a 
practical  limit  on  the  amount  of 
response  resources  for  which  an  owner 
or  operator  must  ensure  the  availability 
of  in  advance,  by  contract  or  other 
approved  means.  Vessel  owners  or 
operators  will  be  expected  to  activate 
the  response  resources  necessary  for  the 
partiodar  circumstances  of  the  spill, 
regardless  of  what  has  been  ensured  by 
contract  or  other  approved  means. 

Many  comments  recommended  that 
caps  for  the  Great  Lakes  should  be  lower 
than  proposed.  Some  suggested  that  the 
Great  Lakes  caps  should  be  the  same  as 
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those  for  rivers  and  canals.  The  reasons 
were  that  the  risk  of  spills  on  the  Great 
Lakes  is  small  as  demonstrated  by 
historical  spill  data;  that  most  tankers 
transiting  the  Great  Lakes  have  small 
cargo  capacities  and  are  double-hulled; 
and  that  adequate  private  response 
capability  does  not  exist  in  the  Great 
Lakes.  Many  argued  that  a  relatively 
small  number  of  vessels  would  have  to 
share  the  costs  of  establishing  and 
maintaining  response  eqmpment  to 
respond  up  to  the  cap  for  a  number  of 
propositioned  sites  large  enough  to 
cover  the  Great  Lakes. 

The  Coast  Guard  agrees  the  caps  for 
the  Great  Lakes  should  be  reduced.  The 
size  of  the  Great  Lakes  and  the  relatively 
small  number  of  affected  vessels  makes 
it  impracticable  for  owners  or  operators 
to  plan  for  the  proposed  level  of  private 
spill  response  capability.  Therefore,  the 
Q>ast  Guard  has  revised  Table  3  of 
appendix  B  and  set  a  response 
capability  cap  for  the  Great  Lakes  based 
on  the  availaole  private  removal 
capability  and  the  tmique  environment 
of  the  Great  Lakes.  For  these  reasons 
and  other  reasons  discussed  earlier  in 
the  preamble,  we  have  also  adjusted  the 
response  times  for  the  Great  Lakes  in 
§  155.1050(g). 

We  received  a  great  number  of 
conunents  on  the  proposed  cap 
increases  for  1998  and  2003.  Many 
argued  that  it  was  impractical  and 
prematura  to  establish  cap  increases  and 
that  a  number  of  issues  needed  to  be 
considered  before  increasing  the  caps, 
including  changes  or  advances  in:  Oil 
spill  recovery  eauipment;  spill 
management  tedmiques;  daily 
sustainability  factors;  bioremediation 
techniques;  and  other  research  and 
development  initiatives. 

Some  argued  that  setting  cap 
increases  now  ignores  benefits  that  OPA 
90  will  bring.  Oine  comment 
recommended  that  cap  increases  should 
be  used  as  an  incentive  for  research  and 
development,  and  not  as  an  instrument 
to  add  automatically  to  the  quantity  of 
equipment  and  other  response 
resources.  Several  comments  supported 
leaving  the  cap  increases  in  the  rule 
because  fixed  dates  and  quantities  give 
ample  notice  of  what  will  be  required 
and  encourage  market  forces  to  make 
greater  response  resource  capability 
available. 

The  Coast  Guard  agrees  with  setting 
the  1998  cap  now  to  provide  a  clear 
upper  target  for  which  the  vessel  owners 
or  operators  and  the  oil  equipment 
response  industry  must  plan.  An 
increase  of  25%  will  encourage  the 
industry  to  increase  its  response 
capability.  Consequently,  it  facilitates 
meeting  this  important  goal  of  OPA  90. 


Establishing  caps  for  2003  may  be 
prematiira.  Therefore,  the  caps  for  2003 
in  Table  6  of  appendix  B  have  been 
eliminated  ana  replaced  with  an  entry 
indicating  that  they  will  be  determined 
later.  Section  155.1050(q)  establishes 
the  procedure  for  developing  the  2003 
cap. 

Four  comments  noted  that  the 
Committee  did  not  agree  to  either 
automatic  or  specific  cap  increases  and 
argued  that  25%  cap  increases  were 
arbitrary.  One  of  these  conunents  further 
stated  that  setting  future  caps  today  is 
counterproductive  and  against  the  spirit 
of  the  Committee  recommendation. 
The  Coast  Guud  believes  that  the 
proposed  cap  increases  capture  the 
substance  and  efiiact  of  the  Committee 
recommendation.  The  Committee 
recommended  response  capabiUty  caps 
increase  at  appropriate  intervals  that 
roughly  correspond  to  the  review  period 
for  response  plans.  They  also 
recommended  fectors  that  should  be 
considered  when  evaluating  the  abiUty 
to  meet  this  increase.  The  Committee 
recommendation  left  to  the  Coast  Guard 
what  the  caps  should  be  set  at  in  1993 
and  how  this  increase  should  be 
approached.  The  25%  cap  increase 
selected  by  the  Coast  Guard  falls  within 
the  range  of  values  discussed  by  the 
Committee,  and  reflects  what  the  Coast 
Guard  believes  is  obtainable  and 
desirable  for  1998  and  beyond.  These 
caps  also  recognize  the  practical  limit  of 
how  much  equipment  needs  to  be  pre- 
contracted for  and  bow  much 
equipment  can  be  productively 
deployed  during  the  initial  response. 
For  the  reasons  discussed  in  other 
sections  of  the  preamble,  the  Coast 
Guard  did  not  consider  public  resources 
and  the  possible  benefits  of  other 
provisions  of  OPA  90  in  determining 
what  was  practicable. 

Proposed  section  5.3  of  appendix  B 
required  the  owner  or  operator  whose 
vessel's  calculated  effective  daily 
recovery  capacity  exceeds  the 
applicable  contracting  caps  in  Table  6  of 
the  appendix  to  identify  sources  of 
additional  equipment.  Several 
comments  questioned  the  practicality  of 
identifying  additional  resources  beyond 
the  caps,  and  requested  we  clarify  how 
much  more  equipment  had  to  be 
identified.  Some  comments  interpreted 
proposed  section  5.3  of  appendix  B  to 
require  the  identification  of  equipment 
capable  of  responding  to  the  entire 
worst  case  discharge  plaiming  volume 
and  argued  that  sufficient  capability  did 
not  exist  to  respond  within  the  specified 
response  time. 

The  Coast  Guard  agrees  that  this 
requirement  was  ambiguous,  and  has 
clarified  the  requirement  in  the  interim 


final  rule.  Section  155.1050(p)  of  the 
interim  final  rule  requires  the  owner  or 
operator  of  a  vessel  carrying  groups  I 
through  IV  petroleum  oil  as  a  primary 
cargo,  whose  required  daily  recovery 
capacity  exceeds  the  applicable 
contracting  caps  in  Table  6,  to  identify 
soiut»s  of  additional  equipment  equal 
to  twice  the  cap  listed  in  tier  3  or  the 
amount  necessary  to  reach  the 
calculated  planning  volume,  whichever 
is  lower.  The  equipment  so  identified 
must  be  capable  of  arriving  on  scene  no 
later  than  the  tier  3  response  times 
contained  in  §  155.1050(g).  No  contract 
is  required  for  this  equipment. 

The  Coast  Guard  concurred  with  a 
recommendation  of  the  Committee  that 
we  evaluate  the  proposed  cap  increases 
before  they  become  effective  to 
determine  if  they  remain  practicable. 
The  Coast  Guard  proposed  to  conduct 
these  evaluations  through  a  public 
notice  and  comment  process 
approximately  two  years  before  the  cap 
increases  become  effective. 

Several  comments  supported  this 
evaluation  process,  but  one  comment 
recommended  that  we  conduct  a  review 
just  before  the  effective  date  of  the 
increase  rather  than  two  years  in 
advance.  Another  comment  opposed 
having  the  Coast  Guard  waive  Uie 
proposed  increases  if  they  are  found 
impracticable.  The  Coast  Guard  will 
review  the  proposed  caps  before  their 
effective  date  to  determine  if  they 
remain  practicable.  We  have  codified 
this  approach  in  new  §  155.1050(q). 
During  this  review,  we  will  consider 
recent  developments  in  oil  spill 
recovery  and  reduce  the  caps  if  it  is 
impracticable  to  plan  a  response  for  that 
quantity  of  oil. 

Section  155.1050(q) 

This  new  section  establishes  a 
procediue  for  systematic  Coast  Guard 
review  of  proposed  cap  increases  and 
phased-in  requirements  for  firefighting 
and  salvage  capabilities. 

During  the  last  session  of  the 
Committee,  some  members  expressed 
concern  that  the  scheduled  cap 
increases  for  1998  and  2003  would 
occur  without  benefit  of  a  Coast  Guard 
review.  To  address  this  concern,  the 
Coast  Guard  has  added  language  to  this 
section  that  makes  the  effective  date  of 
the  cap  increase  either  the  scheduled 
date  (February  18, 1998  and  18  February 
2003),  or  90  days  after  public 
notification  of  the  results  of  the  review, 
whichever  occiu-s  later. 

Section  155.1052 

The  Coast  Guard  has  included  a  new 
§  155.1052  in  the  interim  final  rule.  This 
new  section  covers  the  specific  response 
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plan  development  and  evaluation 
cHteria  for  vessels  carrying  group  V 
petroleum  oil  as  a  primary  cargo.  This 
new  section  was  created  to  address 
concerns  of  some  comments  that  many 
of  the  criteria  proposed  in  §  155.1050 
and  appendix  B  were  not  applicable  to 
petroleum  oils  such  as  asphalt  and 
carbon  black  that,  because  of  their 
specific  gravity,  would  sink  when 
discharged,  The  Coast  Guard  agrees  and 
has  included  in  this  new  section 
applicable  portions  of  §  155.1050.  The 
only  portion  of  appendix  B  that  remains 
applicable  are  sections  2.1  throu^  2.4 
and  Table  1. 

Paragraph  (a)  of  this  section  requires 
the  owner  or  operator  of  a  vessel  that 
carries  a  group  V  petroleum  oil  as  a 
primary  cargo  to  include  in  their 
response  plan  procedures  and  strategies 
and  sources  of  response  resources  that 
would  be  necessary  to  locate,  contain, 
recover,  or  mitigate  the  eHiscts  of  such 
oils.  Because  these  oils  behave 
differently  than  those  that  float,  the 
response  plan  needs  to  address  specific 
methods  for  responding  to  such  spills. 

Paragraph  (b)  of  this  section  parallels 
the  requirements  in  §  155.1050(a)  that 
any  equipment  identified  in  the 
response  plan  to  meet  the  requirements 
of  this  section  be  capable  of  operating  in 
the  specific  conditions  expected  in  the 
geographic  area  that  the  vessel  will 
operate.  The  specifics  of  this 
requirement  were  discussed  in  the 
preamble  to  the  proposed  rule. 

Paragraph  (c)  requires  that  the  vessel 
owner  or  operator  identify  in  the 
response  plan  and  ensuxe,  through 
contract  or  other  approved  means,  the 
availability  of  response  resources 
appropriate  for  oils  that  sink.  The  owner 
or  operator  may  ensure  the  availability 
of  these  response  resources  by  using  the 
fifth  element  contained  within  the 
definition  of  "contract  or  other 
approved  means^."  For  details,  see  the 
preamble  discussion  of  "Section 
155.1020  Definitions." 

The  types  of  equipment  include  those 
necessary  for  locating,  containing,  and 
recovering  oil  from  the  water  column  or 
the  bottom.  Unlike  the  specific  criteria 
for  determining  the  quantity  of 
resources  included  in  §  155.1050,  this 
section  does  not  require  minimum 
quantities  of  resources.  The  Coast  Guard 
intends  to  evaluate  information 
submitted  by  the  vessel  owner  or 
operator  to  determine  whether  the 
resources  identified  are  consistent  with 
the  volume  of  such  oil  carried  as  cargo. 

Paragraph  (d)  of  this  section  requires 
that  the  resources  identified  in  a 
response  plan  be  capable  of  being 
deployed  to  the  port  nearest  the  area 
where  the  vessel  is  operating  within  24 


houn.  Because  of  the  variability  in  the 
types  of  reso\m»8  that  may  be  reauired, 
the  Coast  Guard  has  determined  tnat 
this  is  a  better  approach  for  these 
unique  oils  than  using  the  specific 
response  times  that  vary  by  location,  as 
required  in  §  155.1050. 

Paragraph  (e)  of  this  section  requires 
that  the  vessel  owner  or  operator 
identify  in  their  response  plan  and 
ensure,  through  contract  or  other 
approved  means,  the  availability  of 
salvage  and  vessel  firefighting 
capabihty.  Paragraph  (f)  provides  for  the 
phased  implementation  of  this 
requirement.  These  requirements 
parallel  those  in  §  155.1050(1).  The 
previous  preamble  discussion  for  that 
section  also  applies  to  this  section. 

Paragraph  (gj  of  this  section  requires 
that  the  vessel  owner  or  operator 
identify  in  the  response  plan  and 
ensure,  through  contract  or  other 
approved  means,  the  availability  of 
certain  equipment  necessary  to  conduct 
vessel-to-vessel  lightering  in  an 
emergency.  This  requirement  parallels 
that  in  $  155.1050(m).  The  previous 
preamble  discussion  for  that  section 
also  applies  to  this  section. 

The  Coast  Guard  has  not  included  a 
requirement  to  identify  resources  in  the 
response  plan  for  the  average  most 
probable  and  maximum  most  probable 
discharge.  The  resources  identified  in 
the  plan  will  be  expected  to  be  capable 
of  responding  to  any  size  spill  up  to  and 
including  the  worst  case  discharge. 

The  Coast  Guard  has  determined  that 
the  requirements  of  this  new  section  are 
within  the  scope  of  those  included  in 
the  proposed  rule.  However,  because  the 
specific  provisions  were  not  included  in 
the  proposed  rule,  the  Coast  Guard 
solicits  comments  on  the  specific 
provisions  of  this  section.  All  comments 
vdll  be  considered  and  this  section  may 
be  revised  based  on  these  comments. 

Section  155.1054 

The  Coast  Guard  has  included  a  new 
section  155.1054  in  the  interim  final 
rule.  This  new  section  covers  the 
specific  response  plan  development  and 
evaluation  criteria  for  vessels  carrying 
non-petroleimi  oil  as  a  primary  cargo. 
This  new  section  was  created  to  address 
concerns  of  some  commenters  that 
many  of  the  criteria  proposed  in 
§  155.1050  and  appendix  B  were  not 
applicable  to  non-petroleum  oils,  such 
as  edible  oils. 

One  comment  suggested  that  vessels 
carrying  edible  oils  should  be  subject  to 
reduced  requirements  because  edible 
oils  pose  less  relative  risks  to  the 
environment.  The  Coast  Guard 
disagrees.  There  is  insufficient  data  to 
support  a  finding  that  a  spill  of  a  large 


quantity  of  edible  oil  will  have  less 
adverse  impact  on  the  environment  than 
a  spill  of  otner  kinds  of  oil.  However, 
the  Coast  Guard  acknowledges  that  non- 
petroleum  oil  may  behave  (Ufierently 
firom  a  petroleiun  or  petroleum-based 
oil. 

The  Coast  Guard  conducted  a 
literature  search  on  these  oils  and  was 
unable  to  find  much  information  on 
their  behavior  when  spilled,  their 
environmental  persistence,  or  tendency 
to  emulsify.  Because  it  was  unable  to 
verify  that  the  criteria  and  methodology 
used  for  petroleiun  oils  would  apply  to 
non-petroleum  oils,  the  Coast  Guard  has 
determined  that  the  specific  factors 
(natural  dissipation,  emuls}fication) 
included  in  appendix  B  for  petroleiun 
oils  would  not  oe  applicable.  Thus,  a 
new  section  to  address  these  oils  has 
been  added,  end  it  includes  applicable 
portions  of  §  155.1050.  The  only  portion 
of  appendix  B  that  remains  applicable 
are  section  2.1  through  2.4  and  Table  1. 

Paragraph  (a)  of  this  section  requires 
the  owner  or  operator  of  a  vessel  that 
carries  non-petroleum  oil  as  a  primary 
cargo  to  include  in  their  response  plan 
procedures  and  strategies  and  sources  of 
response  resources  that  would  be 
necessary  to  contain,  recover,  or 
mitigate  the  effects  of  such  oils.  Because 
these  oils  may  behave  differently  than 
petroleum  oils  when  spilled,  the 
response  plan  needs  to  address  specific 
methods  for  responding  to  such  spills. 

Paragraph  (b)  of  this  section  parallels 
the  requirements  in  §  155.1050(a)  that 
any  equipment  identified  in  the 
response  plan  to  meet  the  requirements 
of  tnis  section  be  capable  of  operating  in 
the  specific  conditions  expected  in  the 
geographic  area  where  the  vessel  will 
operate.  The  specifics  of  this 
requirement  were  discussed  in  the 
preamble  to  the  proposed  rule. 

Paragraph  (c)  requires  that  the  vessel 
owner  or  operator  identify  in  the 
response  plan  and  ensure,  through 
contract  or  other  approved  means,  the 
availability  of  response  resources 
appropriate  for  the  non-petroleum  oils 
carried  as  cargo.  The  owner  or  operator 
may  ensiue  the  availability  of  these 
response  resources  by  using  the  fifth 
element  contained  within  tne  definition 
of  "contract  or  other  approved  means." 
For  details,  see  the  preamble  discussion 
of  "Section  155.1020  Definitions." 

The  types  of  equipment  include  those 
necessary  for  containing  and  recovering 
these  oils  fi-om  the  water  and  to  protect 
shorelines  from  impact.  Unlike  the 
specific  criteria  for  determining  the 
quantity  of  resources  included  in 
§  155.1050,  this  section  does  not  require 
minimum  quantities  of  resources.  The 
Coast  Guard  intends  to  evaluate 
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ia  formation  submitted  by  the  vessel 
owner  or  operator  to  determine  whether 
the  resources  identified  are  consistent 
with  the  volume  of  such  oil  carried  as 
caiso. 

Paragraph  (d)  of  this  section  requires 
that  the  resources  identified  in  a 
response  plan  be  capable  of 
commencing  an  effective  on-scene 
response  within  the  applicable  tier  1 
response  times  in  §  155.1050(g). 

Paragraph  (e)  of  this  section  requires 
that  the  vessel  owner  or  operator 
identify  in  their  response  plan  and 
ensure,  through  contract  or  other 
approved  means,  the  availability  of 
salvage  and  vessel  firefighting 
capability.  Paragraph  (f)  provides  for  the 
phased  implementation  of  this 
req[uirement.  These  requirements 
parallel  those  in  §  155.1050(1).  The 
pr9vio\is  preamble  discussion  for  that 
si.'Ction  also  applies  to  this  section. 

Paragiaph  (gj  of  this  section  requires 
that  the  vessel  owner  or  operator 
identify  in  the  response  plan  and 
ensTire,  through  contract  or  other 
approved  means,  the  availability  of 
certain  equipment  necessary  to  conduct 
vessel-to-vessel  lightering  in  an 
emergency.  This  requirement  parallels 
that  in  §  155.105G(m).  The  previous 
preamble  discussion  for  that  section 
also  applies  to  this  section. 

The  Coast  Guard  has  not  included  a 
requirement  to  identify  resources  in  the 
response  plan  for  the  average  most 
probable  and  maximum  most  probable 
discharge.  The  resources  identified  in 
the  plan  will  be  expected  to  be  capable 
of  responding  to  any  size  spill  up  to  and 
including  the  worst  case  discharge. 

The  Coast  Guard  has  determined  that 
the  requirements  of  this  new  section  are 
within  the  scope  of  those  included  in 
the  proposed  mle.  However,  because  the 
specific  provisions  were  not  included  in 
the  proposed  rule,  the  Coast  Guard 
solicits  comments  on  the  specific 
provisions  of  this  section.  All  comments 
will  be  considered  and  this  section  may 
be  revised  based  on  these  comments. 

Section  155.1055    Training 

The  Coast  Guard  received  twenty-six 
comments  on  this  section.  Four 
comments  agreed  with  the  NPRM,  and 
the  remainder  suggest  revisions. 

One  comment  suggested  that  it  is 
impossible  to  train  in  advance  the 
thousands  of  workers  needed  to  clean 
up  a  major  spill  and  to  keep  records  on 
them.  The  Coast  Guard  has  clarified  the 
interim  final  rule  by  requiring  that 
vessel  owners  and  operators  identify  in 
the  response  plan  the  training  to  be 
provided  only  to  specific  individuals. 
For  manned  vessels  carrying  oil  as  a 
primary  cargo,  these  individuals  are 


members  of  the  vessel  crew  having 
reepouibilities  under  the  plan,  the 
qualified  individiial,  and  the  spill 
management  team.  For  unmanned  tank 
barges  carrying  oil  as  a  primary  cargo, 
these  individuals  are  the  spill 
management  team,  the  qualified 
individual,  and  other  personnel  with 
specific  reeponsibilities  under  the  plan. 

Eleven  comments  stated  that  the 
owner  or  curator  should  not  be 
responsible  for  training  shore-based 
personnel.  The  comments  recommend 
that  either  the  Coast  Guard  or  the 
response  contractors  should  be 
responsible  for  training  of  these 
personnel.  Several  of  these  comments 
also  stated  that  it  is  not  possible  for  the 
owner  or  operator  to  check  every 
contractor  employee  for  compliance 
with  the  OSHA  training  requirements. 

The  owner  or  operator  is  not  required 
to  personally  conduct  any  training. 
However,  the  ovtmer  or  operator  remains 
responsible  for  ensuring  the  training  of 
the  qualified  individual,  shore 
maintenance  team,  vessel  crew  with 
responsibilities  under  the  plan,  and 
other  appropriate  personnel,  and 
ensiuing  that  any  oil  spill  removal 
organizations  it  identifies  in  the  vessel 
response  plan  are  capable  of  actually 
providing  the  resoxirces  identified  in  the 
plan.  Part  of  these  resoiirces  are  the 
trained  personnel  to  operate  the 
response  equipment.  It  is  the 
responsibility  of  the  owner  or  operator 
to  ensxire  the  availability  of  records 
sufficient  to  document  any  training. 

The  Coast  Guard  has  revised 
§  155.1055  by  adding  a  new  paragraph 
(d)  to  make  it  clear  that  it  is  necessary 
to  ensiire  the  availability  of  training 
records. 

Several  comments  noted  that  the 
Coast  Guard  is  already  developing  rules 
for  certification  and  approval  of 
shorebased  contractors  for  oil  recovery, 
and  stated  that  it  was  therefore  not 
necessary  for  the  owner  or  operator  to 
ensure  the  training  of  contractors  which 
will  already  be  certified  by  the  Coast 
Guard.  The  Coast  Guard  is  developing  a 
voluntary  system  for  classifying  oil  spill 
response  organizations  by  equipment 
capacity.  The  Coast  Guard  will  assess 
whether  an  oil  spill  response 
organization  has  or  has  access  to 
sufficient  trained  personnel  to  operate 
its  equipment.  However,  Coast  Guard 
classification  of  an  oil  spill  removal 
organization  cannot  relieve  the  owner  or 
operator  of  their  ultimate  statutory 
responsibility  to  ensure  the  adequacy  of 
the  spill  response  resources  identified 
in  a  response  plan. 

One  comment  noted  that  it  will  be 
very  difficult  for  foreigners  to  meet  the 
OSHA  training  requirements.  It  was  not 


clear  if  the  comment  was  conoemad 
about  vessel  ]>er8onneI  or  shore-based 
personnel.  As  noted  in  the  preamble  to 
the  ANFRM,  the  OSHA  training 
requirements  only  apply  to  shore-based 
persoimel  and  not  to  the  vessel's  crew. 

In  the  NPRM,  the  Coast  Guard 
requested  comments  on  whether  to 
include  specific  training  requirements 
in  the  interim  final  rule.  Only  one 
comment  suggested  that  they  should  be 
specific.  One  noted  that  training 
standards  should  be  developed  once  a 
database  is  created  based  cm  early 
training  records.  One  comment 
suggested  that  if  requirements  are 
specified,  they  must  take  into  accoimt 
the  wide  variety  of  vessels  and  cargo, 
and  four  suggested  that  specific 
requirements  are  impossible  because  of 
that  variety. 

The  majority  of  comments  addressing 
this  issue  gave  reasons  against  creating 
strict  training  guideUnes.  One  comment 
noted  that  more  training  may  cause 
difficult  contractual  labor  problems. 
Another  suggested  that  traditional 
maritime  skills  will  suffice.  One 
comment  mentioned  that  specifics 
should  not  be  required  because  no 
legislation  can  ensure  their 
effectiveness.  Another  mentioned  that 
the  Coast  Guard  should  simply  review 
the  training  plans  together  with  the 
remainder  of  the  response  plan  when 
the  latter  is  submitted  for  review  and 
approval. 

The  Coast  Guard  agrees  that  specific 
training  requirements  are  inappropriate. 
The  interim  final  rule  grants  vessel 
owners  or  operators  maximum 
flexibility  in  choosing  the  training 
appropriate  for  their  vessels  and  crew. 
TTiree  comments  mentioned  that  some 
companies  already  have  training 
programs  for  specific  vessels,  cargos,  or 
specific  jobs.  Nothing  in  the  interim 
final  rule  prevents  an  owner  or  operator 
fi'om  identifying  an  existing  training 
program  to  satisfy  all  or  part  of  the 
training  requirements  of  this  section. 
Based  on  the  comments,  the  Coast 
Guard  has  also  amended  the  interim 
final  rule  to  permit  a  vessel  owner  or 
operator  to  identifying  equivalent  work 
experience  which  fulfills  specific 
training  requirements. 

Three  comments  suggest  that  training 
records  should  not  be  required  to  be 
kept  aboard  ship  because  personnel 
rotate  too  quickly,  and  the  paperwork 
would  be  excessive.  The  Coast  Guard 
agrees.  We  have  revised  the  interim 
final  rule  to  allow  the  records  to  be  kept 
aboard  the  vessel,  with  the  quahflad 
individual,  or  at  a  U.S.  location  of  the 
spill  management  team.  The  response 
plan  must  specify  the  chosen  location. 
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Section  155.1060    Drills 

The  interim  final  rule  requires  a 
vessel  owner  or  operator  to  have  a  drill 
program  which  ensures  that  persons 
with  responsibility  under  the  response 
plan  are  prepared  to  fulfill  their 
responsibilities.  This  program  must 
include  both  annoimced  and 
imannounced  drills  conducted  by  the 
vessel  owner  or  operator  as  necessary  to 
ensure  that  a  response  plan  will 
function  in  an  emergency.  The  interim 
final  rule  does  not  require  drills  to  cover 
specific  sections  of  a  response  plan. 
Because  response  plans  are  to  ensiuv 
that  responsible  parties  are  prepared  for 
spill  emergencies,  the  interim  final  rule 
allows  a  vessel  owner  or  operator  to 
tailor  drills  to  exercise  either 
components  of  a  plan,  or  an  entire  plan, 
and  to  exercise  those  sections  of  the 
response  plan  that  the  owner  or  operator 
believes  are  most  appropriate. 

The  interim  final  nile  specifies  a 
minimum  fi^quency  for  drills  for  both 
the  vessel's  crew  and  the  shore-based 
personnel  with  responsibilities  imder 
the  plan.  Additionally,  a  vessel  owner 
or  operator  is  required  to  conduct  a  drill 
which  exercises  the  entire  plan  at  least 
once  every  3  years.  This  minimiun 
frequency  in  no  way  intimates  that 
vessel  owners  or  operators  may  not  need 
additional  drills.  Vessel  owners  or 
operators  are  required  to  conduct  drills 
"as  necessary"  to  ensure  the  response 
plan  will  work  as  intended. 

The  Coast  Guard  has  revised 
§§  155.1055  and  155.1060  to  clarify  that 
the  owner  or  operator  is  required  only 
to  "ensure"  the  oil  spill  removal 
organization(s)  conducts  an  annual  drill 
and  is  adequately  trained. 

Several  comments  suggested  that 
higher  volume  port  areas  should  have  at 
least  one  drill  per  year.  We  encoiu^e 
this,  but  will  not  mandate  it  for  vessel 
oMners  or  operators.  Each  Area 
Committee  will  look  at  its  drill  program 
and  take  steps  to  enhance  the  overall 
port  sjpill  readiness  posture.  Coast 
Guard  unannounced  drills  will  also  be 
conducted  in  all  port  areas  on  a 
sporadic  basis,  approximately  twelve 
per  year. 

Some  comments  suggested  that  the 
Coast  Guard  verify  oil  spill  removal 
organization  drills  and  equipment 
deployment  drills,  and  inform  vessel 
owners  and  operators  of  the  results. 
Although  the  Coast  Guard  intends  to 
participate  in  about  twelve 
vmannounced  drills  a  year,  it  will  not 
"verify"  the  results.  The  thrust  of  OPA 
90  is  to  develop  private  sector 
responsibility  for  all  aspects  of  oil  spill 
response  planning.  However,  the  Coast 
Guard's  assessment  of  any  drill  it 


obaoves  will  be  publicly  available. 
Vessel  owmers  or  operators  retain 
responsibility  for  implementation  of 
their  response  plans  and  need  to  drill 
the  various  entities  with  responsibilities 
in  the  plan  to  the  extent  necessary  to 
implement  the  plan.  Accordingly,  the 
interim  final  rule  does  not  implement 
this  suggestion. 

Several  comments  said  that  the 
mcmthly  shipboard  emergency 
procedures  and  qualified  individual 
notification  drills  requirements  are  too 
burdensome  on  industry.  Considering 
crew  turnovers,  the  routine 
unavailability  of  all  members  of  the 
crew,  and  our  experience  with 
firefighting.  Ufesaving.  and  other 
shipboard  emergency  drills,  the  Coast 
Guard  does  not  concur  that  these  drills 
should  happen  less  than  once  per 
month.  Tlie  initial  actions  by  a  (^p's 
crew  to  handle  an  emergency,  and  the 
notification  of  the  qualified  individual, 
can  be  critical  to  mitigate  the  effects  of 
a  spill,  and  vessel  owners  or  operators 
need  to  ensure  these  events  happen  as 
planned. 

Additional  comments  suggested  that 
the  drill  reqiiirements  for  imannounced 
drills  will  be  too  burdensome  for  vessel 
owners  or  operators,  and  that  credit 
should  be  given  for  participation  in 
other  unannounced  drills.  Section 
311(j)(7)  of  the  FWPCA  requires  that  the 
Coast  Guard  periodically  conduct 
xmannoimced  drills  of  removal 
capability  in  areas  designated  for 
development  of  Area  Contingency 
Plans.  The  Coast  Guard  will  involve 
vessels  and  facilities  in  these  drills. 
These  drills  will  be  infrequent.  A  vessel 
owner  or  operator  selected  to  participate 
in  such  a  drill  will  be  expected  to 
activate  the  spill  management  team  and 
oil  spill  removal  organizations 
identified  in  the  plan  to  the  extent 
required  by  the  COTP.  The  cost  of 
activating  these  resources  must  be  borne 
by  the  vessel  owner  or  operator.  The 
Coast  Guard  anticipates  holding  up  to 
12  drills  per  year  throughout  the 
country. 

While  the  probability  of  any  one 
vessel  being  involved  in  a  drill  is  low, 
the  Coast  Guard  has  eased  the  potential 
biirden  of  unaimounced  drills  oy 
allowing  credit  for  participation  in  an 
unannounced  Federal  or  State  oil  spill 
response  drill  within  the  last  twenty- 
four  months.  To  take  advantage  of  this 
credit,  the  vessel  owner  or  operator 
must  immediately  provide  records  of 
the  unannounced  drill  to  the  Captain  of 
the  Port  who  is  directing  them  to 
participate  in  a  subsequent 
imannounced  drill.  This  should  allow 
the  drill  to  proceed  with  other 
participants.  The  Coast  Guard  also  does 


not  envision  that  vessel  operations  will 
be  significantly  impacted  when  an 
unannounced  drill  does  happen. 
Unannounced  drills  will  be  designed  to 
stress  response  systems,  including  that 
of  potential  responsible  parties,  llie 
focus  of  unannounced  drills  will  be  on 
those  entities  which  the  vessel  owner  or 
operator  has  identified  to  carry  out  its 
response  plan,  not  the  vessel  itself. 

One  comment  suggested  that  drill 
credit  should  be  given  for  training.  This 
is  inappropriate  because  training  and 
drills  serve  different  purposes.  Drills 
test  the  response  organization  of  the 
potentially  responsible  party.  They 
should  be  designed  to  stress  the  entire 
response  system,  or  portions  of  the 
system.  Training  supplies  individuals 
having  assigned  tasks  with  basic 
response  knowledge  and  skills,  and  is  a 
prerequisite  for  an  effective  drill. 

Several  comments  stated  that  the 
owners  or  operators  should  not  have  to 
keep  records  of  drills  performed  by 
shore-based  personnel.  The  Coast  Guard 
agrees  that  drill  records  need  not  be 
kept  with  the  vessel  owner  or  operator, 
but  records  still  need  to  be  maintained 
and  available  for  Coast  Guard 
examination.  We  have  revised  the 
interim  final  rule  to  require  the  records 
to  be  maintained,  but  they  may  be  kept 
at  the  United  States  location  of  either 
the  qualified  individual,  the  spill 
management  team,  the  vessel  owner  or 
operator,  or  the  response  organization. 
Ine  response  plan  must  specify  the 
location  of  the  drill  records. 

To  further  ease  the  potential  burden 
of  these  rules,  while  still  ensuring  that 
response  plans  can  be  implemented  as 
designed,  the  interim  final  rule  allows 
vessel  owners  or  operators  to  take  credit 
for  drills  in  which  their  spill 
management  team  or  identified  oil  spill 
response  organization(s)  participate  for 
the  areas  in  which  the  vessel  operates. 
The  Coast  Guard  recognizes  that  many 
vessel  owners  and  operators  v^U  rely  on 
the  same  response  resources.  There  is 
no  need  for  these  resources  to  be 
exercised  continually  to  meet  the 
requirements  of  individual  owners  and 
operators.  Documented  drills  involving 
identified  response  resources  can  be 
used  to  meet  the  requirements  of  this 
section.  This  would  also  apply  to  vessel 
owners  or  operators  with  multiple 
vessels.  Participation  in  one  drill  held 
by  a  common  spill  management  team 
will  meet  the  requirement  for  all  vessels 
utilizing  that  team. 

Section  155.1062    Inspection  and 
Maintenance  of  Response  Resources 

OPA  90  amended  the  FWPCA  to 
require  the  periodic  inspection  of 
containment  booms,  skimmers,  vessels. 
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and  other  major  equipment  used  to 
remove  dischaiges.  (See  311(jX8).) 
These  requirements  were  not  included 
in  the  NPRM,  and  ihe  Coast  Guard  has 
since  determined  that  it  is  appropriate 
to  implement  them  through  this 
rulemaking. 

A  new  §  155.1062  of  the  interim  final 
rule  requires  vessel  owners  or  operators 
to  ensure  that  containment  booms, 
skimmers,  vessels,  and  other  ma)or 
equipment  listed  in  a  vessel  response 
plan  are  periodically  inspected  and 
maintained  in  good  operating  condition, 
in  accordance  with  manufecturer's 
recommendations  and  best  commercial 
practices. 

The  Coast  Guard  may  visit  equipment 
locations  listed  in  response  plans  to 
verify  that  the  equipment  inventories 
exist  as  represented  and  that  the  records 
of  inspection  and  maintenance  reflect 
the  actual  condition  of  the  equipment 
The  Coast  Guard  may  also  inspect  and 
require  operational  tests  of  equipment  to 
verify  readiness. 

The  Coast  Guard  considers  these 
requirements  to  be  a  logical  extension  of 
the  vessel  response  plan  requirements 
contained  in  the  NPRM.  The  Coast 
Guard  assumes  that  responsible  owners 
or  operators  would  already  require  the 
periodic  inspection  and  maintenance  of 
the  response  equipment  identified  in 
their  response  plan.  Otherwise  they 
could  not  ensure  that  the  equipment 
they  have  identified  in  their  plan  is 
capable  of  responding  to  a  discharge. 

The  Coast  Guard  solicits  comments  on 
the  specific  provisions  of  this  section. 
All  comments  will  be  considered,  and 
this  section  may  be  revised  based  on 
these  comments. 

Section  155.1065    Plan  Submission, 
ApprcvaJ,  and  Appeal  Procedures 

There  were  16  comments  on  this 
section.  A  number  of  these  comments 
addressed  the  issue  of  who  should 
review  the  plans.  Three  comments 
agreed  that  the  Coast  Guard  should 
centraUze  the  review  of  plans.  One 
comment  stated  that  plan  review  should 
be  delegated  by  the  Coast  Guard  to  the 
individual  States  and  that  the  Area 
Committees  formed  under  section 
4202(a)  of  C^A  90  should  be  involved 
in  plan  review.  This  comment  also 
stated  that  a  Coast  Guard  requirement 
for  review  was  a  duplication  of  effort 
because  some  States  already  require 
plans  to  be  submitted  and  approved. 

The  Coast  Guard  has  determined  that 
the  initial  review  and  approval  of  plans 
will  be  done  at  Coast  Guard 
Headquarters.  A  centralized  review  by 
the  Coast  Guard  will  ensure  the 
consistency  of  administrative  review. 
The  Coast  Guard  cannot  del^ate  a 


Federal  function  to  an  individual  State. 
To  eliminate  any  duplication  of  effort. 
States  should  conaiav  accepting  plans 
approved  by  the  Coast  Guard  rather  than 
requiring  a  separate  submission  to  and 
review  by  the  State. 

The  Coast  Guard  does  not  agree  that 
Area  Committees  should  be  involved  in 
the  review  and  approval  of  vessel 
response  plans.  Area  Committees  were 
formed  by  Congress  to  develop  Area 
Contingency  Plans  in  conjunction  with 
State  and  local  officials  to  ensure 
efFactive  preplanning  for  joint  response 
efforts.  Because  at  least  one  Area 
Committee  will  be  formed  to  focus  on 
local  issues  for  each  Captain  of  the  Port 
zone,  there  will  be  a  lar^  number  of 
Area  Committees.  Review  by  any 
number  of  Area  Committees  will  be 
cumbersome  and  unnecessarv. 

Five  comments  stated  that  llegional 
Citizens  Advisory  Coimcils  (RCACs) 
should  be  involved  in  the  plan  review. 
Section  5002(d)(6)(D)  of  OPA  90 
requires  that  the  RCACs  of  Prince 
William  Sound  and  Cook  Inlet  should 
review  the  adequacy  of  contingency 
plans  for  crude  oil  tankers  operating  in 
these  areas.  The  Coast  Guard  will 
coordinate  with  the  appropriate  RCAC 
the  review  of  plans  submitted  by  the 
vessels  using  those  two  areas. 

One  comment  suggested  that  the 
interim  final  rule  should  include  the 
address  to  which  plans  should  be  sent. 
The  Coast  Guard  agrees  and  has 
provided  the  address  in  the  interim  final 
rule. 

Two  comments  stated  that  there 
should  be  a  time  limit  for  the  Coast 
Guard  to  approve  the  plans;  60  days  was 
suggested.  The  Coast  Guard  anticipates 
a  large  initial  influx  of  plans  to  approve 
and  has  determined  that  a  60-day  time 
limit  would  be  difficult  for  the  Coast 
Guard  to  meet  and,  because  the  vessel 
will  be  permitted  to  continue  to  operate 
during  the  review  period,  would  be 
unnecessarily  restrictive.  Section 
155.1025  allows  a  vessel  to  continue  to 
operate  for  up  to  two  years  after  the  date 
of  submission  of  a  response  plan, 
pending  approved  of  that  plan,  as  long 
as  the  owner  or  operator  certifies  that 
resources  have  been  identified  and 
ensiu^d  available  to  respond  to  a  worst 
case  discharge.  This  provision 
effectively  allows  the  Coast  Guard  two 
years  to  approve  the  plans  without 
adversely  affecting  vessel  operations. 

Two  comments  stated  that  the  Coast 
Guard  should  allow  for  appeals  if  a  plan 
is  disapproved.  The  Coast  Guard  has 
determined  that  appeals  will  be  allowed 
and  has  added  paragraph  (d)  in  this 
section  to  specify  how  to  appeal  to  the 
Chief,  Office  of  Marine  Safety.  Seoirity 
and  Environmental  Protection. 


Five  comments  argued  that  more  than 
30  days  is  needed  to  correct  deficiencies 
and  resubmit  the  plan  or  corrected 
portions  of  the  plan.  The  Coast  Guard 
agrees  and  will  provide  up  to  45  days 
depending  on  the  scope  of  the 
deficiency.  The  person  submitting  the 
plan  will  be  notified  of  the  time  frame 
allowed  to  correct  the  deficiency. 

One  comment  noted  that  requiring 
vessels  to  carry  and  maintain  the  entire 
response  plan  was  unnecessary.  The 
comment  stated  that  a  vessel  master 
should  only  maintain  and  have 
available  those  sections  of  the  plan  that 
contain  information  applicable  to  the 
vessel.  The  Coast  Guard  agrees  that 
vessels  should  carry  only  those  portions 
of  the  response  plan  that  are  applicable 
to  shipboard  operations  or  that  the 
master  may  need  to  know.  The  sections 
of  the  plan  that  will  be  reqmred  to  be 
carried  on  the  vessel  are  identified  in 
§155.1030. 

Section  155.1065  describes 
submission  and  approval  procedures.  In 
the  NPRM,  paragraph  155.1065(d) 
describes  where  the  response  plan  must 
be  kept  and  requires  the  master  and 
qualified  individual  to  maintain  the 
plan.  Because  proposed  paragraph 
155.1065(d)  is  not  pertinent  to 
submission  and  approval  procedures, 
that  paragraph  has  been  moved  to 
§  155.1030,  General  response  plan 
requirements.  ^ 

The  Coast  Guard  has  added  two  new 
provisions  to  this  section  of  the  interim 
final  rule.  First,  we  revised 
§  155.1065(a)  to  require  response  plans 
submitted  on  or  after  August  18, 1993  to 
be  submitted  at  least  60  days  before  the 
vessel  intends  to  handle,  store, 
transport,  transfer,  or  lighter  oil.  This 
will  provide  the  Coast  Guard  sufiicient 
time  to  review  the  plan  for  compliance 
with  the  interim  final  rule.  Second,  the 
Coast  Guard  has  added  a  provision  for 
handling  significant  plan  deficiencies 
for  vessels  temporarily  authorized  to 
operate  without  an  approved  plan 
pending  final  Coast  Guard  approval. 

Section  155.1070    Plan  Review, 
Revision,  Amendment,  and  Appeal 
Procedures  for  Vessels  Carrying  Oil  as  a 
Primary  Ou^o 

The  Coast  Guard  has  revised  the  title 
of  this  section  to  make  it  clear  that  the 
provisions  only  apply  to  vessels 
carrying  oil  as  a  primary  cargo.  For 
vessels  carrying  oil  as  a  secondary  cargo 
the  provisions  of  §  155.1045(1]  apply. 
We  have  also  revised  paragraph  (c)  of 
this  section  to  require  a  resubmission  of 
the  plan  when,  under  certain 
circumstances,  there  is  a  change  in  the 
owner  or  operator  of  the  vessel. 


There  were  20  comments  on  this 
section.  More  than  half  of  the  comments 
stated  that  the  time  provided  to  correct 
deficiencies  or  submit  appeals  was 
insufficient  Many  felt  that  the  3  day 
period  permitted  to  correct  deficiencies 
involTing  the  identificatira  of  a 
qualified  individual  or  response 
resources  was  particularly  restrictive. 

The  Coast  Guard  wants  defideiuaes  to 
be  corrected  quickly.  Having  a  qualified 
individual  and  response  resources  reedy 
and  available  to  respond  is  a  basic 
requirement  that  vessel  owners  or 
operators  must  meet  in  order  to  store, 
transier,  or  handle  oil  in  areas  subject  to 
the  jurisdiction  of  the  United  States. 
The  Coast  Guard  has  determined  that 
instead  of  fixed  time  periods  during 
which  deficiencies  should  be  corrected, 
the  COTP  issuing  the  deficiency  notice 
will  determine  the  time  allowed  to 
correct  the  deficiency.  The  time  allowed 
may  range  from  immediate  to  longer 
periods  depending  on  the  significance 
of  the  deficiency.  A  provision  has  also 
been  added  to  the  interim  final  rule  that 
requires  the  vessel  owner  or  operator  to 
notify  the  Coast  Guard  office  that  issued 
the  deficiency  whenever  a  deficiency 
has  been  corrected. 

Owners  of  foreign  vessels  stated  that 
they  should  be  required  to  correct 
deficiencies  only  prior  to  the  vessel's 
next  visit  to  U.S.  waters  and  not  within 
the  specified  time  &ames.  The  Coast 
Guard  recognizes  that  foreign  vessels  in 
waters  not  subject  to  U.S.  jiirisdiction 
do  not  need  to  correct  the  deficiencies 
imless  they  intend  to  return  to  U.S. 
waters.  Foreign  Cag  vessels  must  correct 
identified  deficiencies  before  they 
return  to  U.S.  waters  or  within  the 
deadlines  stated  by  the  COTP  if  they 
continue  to  operate  in  areas  subject  to 
U.S.  jurisdiction. 

The  Coast  Guard  has  revised  the 
interim  final  rule  to  require 
resubmission  of  the  plan  for  approval  6 
months  before  the  end  of  the  Coast 
Guard  approval  period.  The  approval 
period  %vill  be  up  to  five  years.  This 
replaces  the  proposed  requirement  for 
resubmission  exactly  five  years  from 
date  of  approval. 

Three  comments  stated  that  the 
proposed  rule  did  not  address  what  will 
happen  if  the  Coast  Guard  did  not 
complete  the  review  of  a  plan  submitted 
for  its  required  5  year  re^ew  and  the  5 
year  period  expired  during  the  review 
time.  The  comments  were  concerned 
that  the  vessel  would  not  be  allowed  to 
operate  between  expiration  and 
reapproval  because  it  woiild  no  longer 
have  an  approved  plan.  As  discussed 
above,  the  interim  final  rule  has  been 
revised  to  require  resubmission  of  the 
plan  far  approval  6  months  before  the 


end  oi  the  Coast  Guard  approval  period. 
Six  months  will  provide  sufficient  time 
for  the  Coast  Guard  to  review  and 
reapprove  the  plan.  The  level  of  eSbrt 
required  by  the  Coast  Guard  to 
reapprove  a  plan  should  be  omsiderably 
less  thim  that  required  hx  the  initial 
review  of  a  new  response  plan. 

One  comment  stated  that  the 
requirement  to  report  an  annual  review 
is  an  excessive  paperwork  burden.  The 
Coast  Guard  agrees  and  will  cmly 
require  that  the  annual  review  be  noted 
on  the  page  where  changes  to  the  plan 
are  recorded. 

One  conunent  stated  that  reviews  of 
plans  should  coincide  with  other  State 
requirements,  and  therefore  be 
resubmitted  every  3  years  rather  than 
every  5  yean,  as  proposed.  The  Coast 
Guard  believes  that  the  required  annual 
review  and  the  requirement  for  oumers 
or  operators  to  resubmit  the  plans  for 
approval  whenever  there  is  a  significant 
change  is  sufficient  to  ensure  that  the  ' 
plans  remain  oirrent  for  the  approval 
period.  Reapproval  every  3  years  woiild 
create  an  excessive  burden  with  little 
benefit. 

Four  comments  suggested  revising  the 
conditions  in  paragraph  155.107X)(b) 
that  trigger  the  need  for  a  plan  to  be 
amended  so  that  only  significant 
changes  would  require  a  plan  revision. 
The  Coast  Guard  agrees  that  plans  must 
be  revised  or  amended  only  when 
significant  changes  are  made  and  has 
revised  the  wording  of  the  paragraph  to 
make  this  clear. 

One  comment  stated  that  the  Coast 
Guard  did  not  explain  what  guidelines 
it  would  use  when  considering  appeals. 
The  Coast  Guard  intends  to  use  the 
requirements  set  forth  in  the  interim 
final  rule  to  guide  its  determination  on 
whether  or  not  a  plan  is  deficient 

Subpart  B — Additional  Response  Plan 
RequirBments  for  Tankers  Loading 
Cargo  at  a  Facility  Pennitted  Under  the 
Trans-Alaska  Pipeline  Authorization 
Act 

Section  155.1110    Purpose  and 
Applicability 

Since  the  publication  of  the  proposed 
rule,  section  352  of  the  FY93  DOT 
Appropriations  Act  amended  section 
5005  of  OPA  90.  The  amendment 
changed  which  vessels  operating  within 
Prince  William  Soimd  (PWS)  are  subject 
to  the  additional  response  planning 
requirements  of  this  subpart  E. 

Only  tankers  loading  cargo  at  a 
facility  permitted  imder  the  Trans- 
Alaska  Pipeline  Authorization  Act 
(TAPAA)  (43  U.S.C.  1651  et  seq.)  must 
comply  with  this  subpart.  Vessels 
opoBting  on  PWS  that  do  not  load  cargo 


at  a  TAPAA  bdlity  and  all  taxtk  barges 
operating  on  PWS  an  no  longer  sul^ect 
to  this  subpart  Military  Seahft 
Command  (MSC)  chartered  vessels 
which  off-load  cargo  at  Whittier,  AK  are 
not  subject  to  subpart  E.  Any  public 
comments  received  on  the  applicability 
of  the  subpart  to  ncm-crude  carrien  have 
not  bem  addressed  in  the  preamble. 

The  Coast  Guard  revised  subpart  E  by 
eliminating  the  definiticm  of  crude  ml 
and  non-crude  oil,  replacing  all 
references  to  "vessel"  with  "tanker," 
and  eliminating  the  requirements  for 
vessels  carrying  non-crude  oil.  We  also 
added  the  definition  of  "tankw"  to 
§155.1020  of  subpart  D. 

Section  155.1115    Definitions 

One  comment  recommended  that  the 
criteria  for  certifying  equipment  should 
not  be  based  on  the  manufacturers' 
specifications.  The  comment  reasoned 
that  there  is  no  review  or  approval 
process  for  manufact\irer  specifications, 
and  therefore  they  are  not  necessarily 
correct  or  obtainable.  The  Coast  Guard 
agrees  and  has  revised  the  definition  of 
"certification  of  equipment"  by 
changing  the  criteria  to  be  that  the 
equipment  must  be  in  good  operating 
condition.  The  new  definition  was 
incorporated  in  §  155.1125(a)(3Kiii)  and 
was  deleted  from  §  155.1115. 

Section  155.1120    Operating 
Restrictions  and  litterim  Operating 
Authorization 

Four  comments  were  received.  Two 
recommended  that  approval  of  vessel 
response  plans  must  be  contingent  on 
funding  of  citizens'  advisory  programs. 
The  Coast  Guard  disagrees.  There  is  no 
statutory  basis  to  require  this.  Three 
comments  stated  that  the  owner  or 
operator  should  be  required  to  do  more 
than  simply  "identify"  the  necessary, 
response  resources  to  remove  a  worst 
case  discharge  or  200,000  bbis  in  Prince 
William  Sound.  Because  section  5005  of 
OPA  90  requires  pre-positioned 
equipment  within  Price  William  Sound, 
it  is  reasonable  to  establish  a  higher 
standard.  The  Coast  Guard  has  changed 
the  term  "identified"  to  "provided." 

Section  155.11 25    Additional  Response 
Plan  Requirements 

One  comment  recommended  an  area- 
wide  cooperative  to  serve  as  a  single 
response  organization.  While  the  Coast 
Guard  may  agree  that  such  an  approach 
is  logical,  it  does  not  have  the  discretion 
to  mandate  it  The  Coast  Guard 
amended  the  language  of 
§  155.1125(a)(l)(ii)  to  state  that  training 
programs  should  include  local  residents 
and  fishermen. 
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Ntunerous  comments  stated  that  it 
was  not  practicable  to  require  the  oil 
spill  removal  organization  to,  among 
other  things,  consist  of  sufficient 
nimibers  of  trained  personnel  to  remove 
a  worst  case  discharge  or  a  discharge  of 
200,000  barrels  of  oil,  whichever  is 
greater.  The  Coast  Guard  agrees  and  has 
amended  §  155.1125(a)(l)(iil)  to  require 
that  the  oil  spill  removal  organization 
identified  in  a  response  plan  must 
consist  of  sufficient  numbers  of  trained 
personnel  with  appropriate  technical 
skills  to  respond  to  a  worst  case 
discharge,  and  has  added  a  new 
§  155.1125(a)(iv)  to  require  the 
identified  oil  spill  removal  organization 
to  provide  a  plan  for  training  sufficient 
numbers  of  additional  personnel. 

The  oil  spill  removal  organization 
should  have  in  their  employment,  or 
imder  contract,  a  sufficient  number  of 
skilled  personnel  who  can  handle  the 
technical  aspects  of  responding  to  a 
worst  case  discharge.  However,  the 
unskilled  laborers  that  will  be  required 
to  respond  to  a  worst  case  discharge  can 
be  trained  in  relatively  short  order  and 
therefore  do  not  need  to  be  in  the 
continual  employment  of  the  oil  spill 
removal  organization.  It  is  the  Coast 
Guard's  opinion  that  this  is  a  reasonable 
way  of  assuring  that  the  desired  number 
of  trained  individuals  are  available 
when  needed.  This  change  does  not 
afiiect  the  requirement  of 
8l55.1125(a)(l)(ii)  to  actually  train 
personnel  from  certain  locations  in 
Prince  William  Sound. 

The  same  conunent  reconunended 
that  a  200,000  bbl  response  capability 
should  be  available  throughout  Alaska. 
Section  5005  of  OPA  90  only  extends 
certain  additional  response  plan 
requirements  to  Price  Wilham  Soimd. 

One  comment  recommended  that 
certification  of  equipment  should  be 
performed  by  contractual  arrangement 
either  through  Coast  Guard  or  State 
inspections  or  through  routine  updates 
of  inventory  requirements.  In  response 
to  this,  the  Coast  Guard  added 
S  155.1125(a)(3){iii)  to  state  that  an 
independent  entity,  with  appropriate 
training  and  expertise,  should  certify 
that  equipment  is  on-site  and  in  good 
operating  condition. 

The  Coast  Guard  has  amended 
S  155.1125(a)(l)(ii)  to  remove  the  formal 
names  of  fish  hatcheries  Usted  in 
prop<»ed  8 155.1125(a)(l)(ii)  (FHJl- 
This  action  was  taken  because  of  the 
possibiUty  of  names  changing  or  new 
hatcheries  opening.  By  specifying  the 
areas,  rather  than  the  names,  the  Coast 
Guard  believes  it  has  strengthened  the 
applicability  of  the  rulemaking. 

there  was  a  comment  that  training 
should  be  limited  to  on-water  recovery 


and  that  training  drills  be  limited  to 
those  people  identified  as  having  initial 
response  duties  in  the  response  nlan. 
The  Coast  Guard  disagrees  with  both 
suggestions.  To  assure  an  effective  snill 
response  capabilitv,  all  aspects  of  oil 
spill  removal  need,  to  be  addressed 
through  training. 

Another  comment  recommended  that 
separate  response  criteria  should  be 
adopted  for  low  density  traffic  areas. 
This  issue  has  been  addressed  in  other 
sections  of  the  preamble. 

Section  155.1130    Requirements  for 
Pre-Positioned  Response  Equipment 
One  comment  recommended  that 
200,000  bbl  crude  storage  canacity  be 
available  within  six  hours  of 
notification  of  discharge  and  450,000 
within  24  hours.  Another  recommended 
on-water  crude  oil  recovery  equipment 
with  minimum  daily  recovery  rate  of 
300,000  bbls/day  within  six  hours;  on- 
water  storage  capacity  of  300,000  bbls/ 
day  within  six  hours;  and  additional 
storage  of  600,000  bbls/day  within  12 
hours. 

Based  on  these  comments  and  upon 
review  of  oil  spill  recovery  equipment 
that  currently  exists  within  Prince 
William  Sound,  the  Coast  Guard  has 
amended  this  section.  Section 
155.1130(c)  now  requires  additional  on- 
water  recovery  equipment  with  a 
minimum  daily  recovery  capacity  of 
40,000  barrels  capable  of  being  on-scene 
within  18  hours  of  notification  of 
discharge.  This  revision  brings  the  total 
required  on-water  daily  capacity  to 
80,000  barrels  after  18  hoiu^,  and 
110,000  barrels  at  the  end  of  36  hours. 
Numerous  comments  were  received 
expressing  the  opinion  that  the 
proposed  Federal  response  requirements 
were  far  below  the  limits  mandated  by 
the  State  of  Alaska,  and  that  the  Federal 
standards  should  be  raised  to  those  of 
the  State.  This  issue  has  been  addressed 
in  other  sections  of  the  preamble. 

One  comment  recommended  that 
shoreline  protection  eqiiipment  should 
include  intermediate  transfer  devices  to 
transfer  large  volumes  of  oil  of  various 
viscosities  under  various  temperatiires. 
Section  2.1  of  appendix  B  already 
requires  that  all  eqmpment  identified  in 
a  response  plan  must  be  capable  of 
operating  in  the  conditions  expected  in 
the  geographic  area  in  which  a  vessel 
operates.  This  would  include 
considering  the  effect  of  temperature  on 
the  viscosity  of  the  oil  that  must  be 
recovered. 

Section  9.2  of  appendix  B  also 
requires  a  vessel  owner  or  operator  to 
evaluate  the  availability  of  adequate 
temporary  storage  capacity  to  sustain 
the  effective  daily  recovery  capacities 


from  the  equipment  identified  in  the 
plan.  It  is  the  opinion  of  the  Coast 
Guard  that  this  issue  is  already 
adequately  addressed  in  the  interim 
final  rule,  and  additional  requirements 
are  not  needed. 

All  comments  received  opposed  the 
requirement  in  the  proposed  rule  for 
two  escort  vessels,  each  fitted  with 
skimming  and  onboard  storage 
capabihties,  for  each  oil-laden  vessel " 
transit.  Based  upon  these  comments, 
and  a  review  of  the  statutory  language, 
the  Coast  Guard  has  amended  the 
requirement  to  state  that  of  the  two 
escort  vessels,  only  one  must  be 
equipped  with  skimming  and  storage 
capabilities. 

One  comment  noted  that  the 
lightering  provisions  in  proposed 
§§  155.1130  (f)  and  (h)  were  inconsistent 
with  §  155.1035(c)(5)  because  they 
contained  conflicting  guidance  on  the 
required  arrival  times.  Section  155.1050 
has  been  amended  to  eliminate  this 
conflict. 

One  comment  recommended  that  the 
lightering  resources  should  be  sufficient 
to  remove  the  entire  cargo  within  % 
hours.  The  Coast  Guard  agrees  that  some 
planning  standard  should  be  provided. 
Section  155.1050(m)  has  been  revised  to 
require  that  the  response  plans  identify 
sufficient  portable  pumps  and  ancillary 
equipment  necessary  to  off  load  the 
vessel's  largest  cargo  tank  in  24  hours  of 
continuous  operation. 

One  comment  recommended  that  it 
was  not  necessary  to  require  the  pre- 

f>ositioning  of  skimmers  at  specific 
ocations  so  long  as  the  six-hour 
response  requirement  contained  in 
§  155.1130(a)  was  met  The  Coast  Guard 
agrees  that  the  owners  or  operators  of 
tankers  should  be  provided  the 
flexibility  to  preposition  this  equipment 
in  those  locations  that  provide  the  best 
overall  protection  for  Prince  William 
Sound. 

The  existing  requirement  that  a 
certain  quantity  of  on-water  recovery 
equipment  must  be  capable  of  being  on- 
scene  within  six  hours  of  notification  of 
a  discharge  will  adequately  guarantee  an 
appropriate  response  capability  for 
those  locations  identified  in  §  155.1125. 
A  new  §  155.1130(e)  was  added  to 
require  that  on-water  recovery  devices 
and  storage  equipment  be  located  in 
commimities  and  at  strategic  locations 
within  the  Soimd  to  meet  the  specified 
arrival  times.  Proposed  §  155.1130(d)(1) 
of  the  NPRM  was  deleted. 

One  comment  stated  that  the 
proposed  rule  imposed  requirements 
that  were  impossible  to  meet,  especially 
the  identification  of  shoreline  cleanup 
capabilities  for  Prince  William  Sound 
within  36  hours  of  a  worst  case 
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discharge.  The  comment  recommeiuied 
that  sborelise  capability  should  not  be 
addressed  in  the  regulation,  because 
shoreline  cleanup  methods  would  be 
decided  upon  by  the  spiller,  Coast 
Guard,  and  the  State  of  Alaska  on  an 
inddsnt-specific  basis.  The  Coast  Guard 
disagrees  with  this  interpretatian  of  the 
proposed  rule.  Section  155.1050 
requires  the  owner  or  operator  of  certain 
vessels  to  identify  and  ensure  the 
availabiUty  of  an  oil  spill  removal 
organization  capable  of  ejecting  a 
shoreline  cleanup  operaticm 
commensurate  with  the  quantity  of 
emulsified  oil  to  be  planned  for  in 
shoreUne  cleanup  operaticms.  There  are 
no  specific  time  frames  for  this 
organization  to  be  on  scene  or  within 
which  the  cleanup  operation  must  be 
completed.  The  Coast  Guard 
acknowledges  that  the  actual  resources 
used  to  resp<x)d  to  a  spill  will  depend 
on  the  specific  circumstances 
encountered.  This  does  not  diminish  the 
desirability  of  having  the  owner  or 
operator  pre-identify  through  his  vessel 
response  plan  which  resources  be 
intends  to  utiUze  in  the  event  of  a  spill. 

Section  J  15.1135    Response  Plan 
Development  and  Evaluation  Criteria 

Only  two  comments  were  received. 
One  supported  the  tiered  response 
requirements,  and  the  other  said  that 
response  times  were  meaningless  in 
Prince  William  Sound  and 
recommended  deleting  the  section.  The 
tiered  response  times  contained  in  this 
section  replace  those  contained  in 
proposed  §  155.1050(g}  for  tankers 
subject  to  the  requirements  of  subpart  E. 
They  require  a  more  rapid  response  and 
an  accelerated  tiering  of  resources  to 
satisfy  the  statutory  requirements  of 
section  5005  of  OPA  90. 

Section  155.1140    Special 
Consideration  for  Vessels  Contracting 
\\ith  a  Facility  Permitted  Under  the 
TranS'Alaska  Pipeline  Authorization 
Act 

Three  comments  were  received.  Two 
protested  the  special  consideration 
given  to  TAPS-trade  tankers.  One 
recommended  that  the  provision  be 
deleted  until  the  Coast  Guard  can  justify 
the  implication  that  Alyeska's  Ship 
Escort  Response  Vessel  System  (SERVS) 
meets  tlie  requirements  of  section  5005 
of  OPA  90  and  (»ly  when  Alyeska's 
response  capability  and  contracts  had 
met  certification  regulations. 

The  other  comment  agreed  with  this 
objection  and  asked  that  we  consider 
other  alternatives,  such  as  the  planned 
Alaska  Nearshore  Response  Strike 
Teams  and  the  concept  of  an  Alaskan 
Coastal  Commimity  Cooperati\'e.  In 


addition,  the  OOTP  should  be  given 
more  guidance  and  should  be  required 
to  consult  with  the  RCAC  before  making 
decisions.  The  third  comment  agreed 
with  the  section,  saying  that  vessels 
could  contract  with  Alyeska  to  meet  any 
requirements  of  subpart  E. 

The  Coast  Guard  disagrees  that 
special  consideration  is  being  given  to 
TAPAA  trade  tankerj  or  to  SERVs.  Any 
vessel  in  any  geographic  location  is 
permitted  to  contract  with  any  capable 
organization,  including  marine 
transportation-related  facilities,  to 
ensure  the  availability  of  certain 
equipment  or  capabilities  that  is 
required  to  be  identified  in  a  vessel 
response  plan.  It  will  be  up  to  the 
discretion  of  these  various  organization^ 
(including  any  marine  transportation 
related  facility)  whether  they  want  to  get 
into  the  business  of  being  an  oil  spill 
removal  organization.  Section  155.1130 
was  included  in  subpart  E  to  make  it 
clear  that  each  vessel  owner  or  operator 
does  not  have  to  establish  its  own  oil 
spill  removal  organization. 

Section  155.1135  does  not 
automatically  pre-qualify  SERVs  as 
being  capable  of  providing  all  or  some 
of  the  requirements  of  eithn  subpart  D 
or  E.  The  resources  and  capabilities  of 
SERVs  must  be  evaluated  as  would  any 
other  oil  spill  removal  organizatioa.  The 
COT?  will  utihze  the  guidance 
contained  in  the  IFR  to  evaluate  the 
equipment  and  abiUties  of  a  facility 
permitted  under  the  Trans- Alaska 
Pipeline  Act 

The  Coast  Guard  has  amended  this 
section  to  clarify  the  intent  and  purp>ose 
of  this  section.  It  has  removed  the  words 
"Special  consideration  for  *  *  *"  from 
the  title  to  eliminate  the  impressicm  that 
this  is  a  provision  only  applicable  to 
certain  vessels  or  facilities.  It  has  also 
been  changed  to  make  it  clear  that  an 
owner  or  operator  may  contract  with  a 
facility  permitted  imder  the  Trans- 
Alaska  Pipeline  Act  to  meet  some  or  all 
of  the  requirements  of  this  subpart. 

Section  155.1145    Submission  and 
Approval  Procedures 

One  comment  stated  that  the  plan 
approval  process  did  not  include  RCAC 
approval  as  set  forth  in  OPA  90  5002(d). 
The  Coast  Guard  appreciates  the 
importance  of  RCAC  review  of  response 
plans  under  section  5002(d)  of  OPA  90 
for  vessels  in  Prince  William  Sound  and 
the  role  of  RCACs  in  advising, 
monitoring,  and  making 
recommendations  to  industry  and  the 
government.  However,  we  do  not 
beheve  that  section  5002  grants 
authority  for  a  RCAC  to  approve  a  vessel 
response  plan. 


Appendix  B  to  Ptrt  155 — Guidelittes  for 
Determining  and  Evaluating  Bequired 
Response  Resources  for  Vetwel  Response 
Plans 

We  received  many  comments 
concerning  Appendix  B.  One  comment 
maintained  that  nothing  in  the  appendix 
could  be  binding  because  it  was  not  part 
of  the  rule. 

The  Coast  Guard  does  not  aoree. 
Section  5  U.S.Q  552  sets  out  me 
minimum  procediu^  that  the  Coast 
Guard  must  follow  in  issuing  a  rule.  The 
Coast  Guard's  obligation  imder  this  law 
is  to  give  interested  parties  notice  which 
"affords  (them)  a  reasonable 
opportunity  to  partidpats  in  the 
rulemaking  process"  {IllinoiM  Commerce 
Commission  v.  ICC.  776  F.2d  355  P.C 
Cir.  1985).  This  dedsion  updated  an  ICC 
regulation  pubUshed  in  the  Code  of 
Federal  Regulations  as  an  appendix, 
because  "the  proposal  was  dear  on  its 
face  and  the  complainant  had  a  full 
opportunity  to  address  it."  Further, 
Code  of  Federal  Regulation  format 
encourages  the  use  of  an  appendix  in  a 
regulaticm  when  its  use  will  improve  the 
quality  or  utihty  of  a  regulation.  Using 
an  appendix  is  also  af>propriate  for 
providing  supplemental,  background,  or 
explanatory  information  or  for  detailed 
text  or  evaluation  procedures  whidi 
must  be  used  with  regulatory  text. 

Appendix  B,  Section  1 

As  proposed,  this  section  of  the 
appendix  describes  the  purpose  and  use 
of  the  appendix  We  received  no 
comments  cm  this  section.  However,  the 
Coast  Guard  revised  this  paragraph  to 
make  it  clear  that  the  gxiidelines  in  the 
appendix  also  apply  to  evaluating 
response  resources  identified  under 
subpart  E.  Subpart  E  sets  out  additional 
requirements  for  Prince  WiUiam  Sound. 
Alaska. 

Appendix  B,  Section  2 

This  section  of  the  appendix  gives 
guidance  and  sets  out  procedures  for  an 
owTier  or  operator  to  evaluate  the 
readiness  and  operability  of  equipment 
to  be  identified  in  a  response  plan.  We 
received  seven  comments  on  this 
section. 

Two  comments  supported  paragraph 
2.1,  which  requires  that  equipment 
identified  in  a  response  plan  be 
operable  in  the  geographic  area  where 
the  vessel  operates.  When  vre  said  in  the 
proposed  rule  that  an  owner  or  operator 
must  identify  equipment  "designed"  for 
the  geographic  area  where  the  vessel 
operates,  we  did  not  mean  to  exdude 
equipment  designed  for  an  area  more 
demanding  than  the  vessel's  operating 
area.  One  comment  questioned  our  use 
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of  the  tenn  "designed"  in  this  context 
We  have  revised  the  interim  final  rule 
to  state  that  equipment  identified  in  a 
response  plan  must  be  "capable"  of 
operating  in  the  applicable  area. 

The  Coast  Guard  nas  revised  section 
2.4  of  the  interim  final  rule  to  include 
procedxues  for  demonstrating  that  the 
boom  identified  in  a  vessel  response 
plan  meets  the  criteria  of  Table  1. 
Demonstration  will  only  be  required  if 
there  is  doubt  over  the  smtability  of  the 
identified  boom.  The  Coast  Guard  has 
also  revised  paragraph  2.6  to  make  it 
clear  that  the  equipment  evaluation 
criteria  in  the  appendix  also  apply  to 
the  requirements  in  subpart  E. 
We  received  two  comments 
concerning  the  on-water  speed  to  be 
used  for  response  planning.  Both  agreed 
that  the  proposed  10  knots  was  beyond 
the  speed  capability  of  towed  barges  and 
many  self-propelled  skimmers.  The 
Coast  Guard  agrees.  Therefore,  we  have 
reduced  the  on-water  transit  speed  for 
response  planning  to  5  knots.  The  vessel 
owner  or  operator  may  provide 
information  to  show  that  a  higher  transit 
speed  is  appropriate  for  the  specific 
response  resources  identified  in  a  plan. 
Four  comments  addressed  section  2.7 
of  the  proposed  appendix.  Two 
comments  stated  that  the  requirement  to 
identify  overall  boom  height  should 
note  that  the  term  meant  draft  plus 
freeboard  as  was  included  in  Table  1. 
The  Coast  Guard  agrees  and  has  added 
the  specific  reference  in  the  paragraph. 

Two  comments  addressed  the 
requirements  for  providing  information 
on  response  equipment,  one  stating  that 
we  asked  for  too  much,  and  another 
stating  that  we  asked  for  too  bttle.  The 
Coast  Guard  has  required  only  that 
information  which  is  necessary  to 
evaluate  whethef  the  owner  or  operator 
has  identified  equipment  in  a  response 
plan  that  reasonably  correlates  with  the 
planning  volume  in  quantity  and 
capability  and  with  the  area  where  the 
vessel  operates.  Asking  for  more 
information  would  impose  a  biuden  not 
commensurate  with  the  benefit. 

The  Coast  Guard  has  also  changed  the 
term  "effective  daily  recovery  rate"  to 
"effective  daily  recovery  capacity,"  so 
that  people  imderstand  we  are 
estabUshing  a  planning  standard — not  a 
performance  standard. 

One  comment  stated  it  was 
inappropriate  for  the  vessel  owner  or 
operator  to  be  responsible  for  ensiuing 
compatible  connectors  for  boom, 
recommending  that  we  require  response 
contractors  to  do  this.  The  FWPCA 
states  that  the  owner  or  operator  must 
ensure  the  availability  of  resources.  Any 
requirements  in  the  interim  final  rule 
are  placed  on  those  owners  or  operators. 


The  vessel  owner  or  opoator  and  an  oil 
spill  response  leaomce  can  settle  this 
issue. 

Appendix  B,  Section  3 

This  section  of  the  proposed  appendix 
provides  information  for  determining 
the  response  resources  required  for  the 
average  most  probable  discharge.  Three 
comments  adoressed  this  section, 
although  many  comments  made  on  the 
proposed  reqiiirements  in  S  155.1050(d) 
apmy  to  this  section  of  the  appendix 

Three  comments  questionea  the 
amoimt  of  containment  boom  required 
to  be  available  for  deployment.  As 
proposed,  the  interim  final  rule  requires 
boom  twice  the  length  of  the  vessel.  One 
comment  believed  that  the  amount 
should  be  less  than  the  length  of  the 
vessel,  but  did  not  specify  a  length.  One 
comment  recommended  that  1000  feet 
be  the  maximum  amount  required,  and 
another  said  we  should  require  boom 
sufficient  to  encircle  two  vessel(s) 
involved  in  a  transfer. 

The  amoimt  of  boom  required  is  based 
on  an  estimate  of  how  much  boom 
would  be  needed  for  initial  containment 
of  a  50  barrel  oil  discharge  either 
alongside  or  between  two  vessels 
involved  in  an  oil  transfer  operation. 
Because  we  want  to  require  only  that 
amount  of  boom  for  which  it  is 
practicable  to  plan,  we  wrill  not  revise 
this  provision.  A  50  barrel  spill  is  the 
average  most  probable  discharge 
(AMPD)  volume. 

One  comment  recommended  that  we 
increase  the  required  oil  recovery 
capacity  in  proposed  paragraph  3.1.2  to 
200  barrels  per  day.  No  change  was 
made  to  the  interim  final  rule.  The  50 
barrel  per  day  recovery  capacity  reflects 
the  average  most  probable  discharge 
volimie. 

The  Coast  Guard  has  also  deleted  the 
requirement  in  the  proposed  paragraph 
3.1.2  for  vessels  carrying  oil  as  a 
secondary  cargo  to  identify  sources  of 
equipment.  We  received  many 
comments  concerning  the  burden 
imposed  on  secondary  carriers  to 
identify  these  resources.  Data  provided 
indicated  that  the  total  volume  of  oil 
transferred  by  secondary  carriers 
frequently  was  less  than  50  barrels,  and 
the  transfers  occurred  in  remote  areas. 
Therefore,  identifying  recovery  capacity 
for  a  50  barrel  spill  may  constitute 
planning  for  a  discharge  of  the  vessel's 
entire  cargo. 

Thus,  §  155.1050  and  this  paragraph 
have  been  revised  to  delete  the 
requirement  for  a  secondary  carrier  to 
identify  resoiut»s  sufficient  to  respond 
to  the  average  most  probable  discharge. 
However,  we  kept  the  requirement  in 
§  155.1045{j)(3)  for  a  secondary  carrier 


to  identify  an  oil  spill  removal 
organization  in  the  area  or  areas  where 
its  vessels  operate. 

The  Coast  Guard  has  revised 
paragraph  3.1  to  make  it  clear  that  an 
owner  or  operator  must  arrange  for 
resources  identified  in  a  response  plan 
to  address  the  average  most  probable 
discharge  through  contract  or  other 
approved  means.  This  phrase  was  left 
out  of  the  proposed  rule  inadvertently. 

The  Coast  Guard  has  revised 
paragraph  3.1.1  to  require  that  the 
containment  boom  identified  in  the 
response  plan  be  capable  of  being 
deployed  at  the  site  of  oil  transfer 
operations  within  1  hour  of  spill 
detection.  This  revision  parallels  a 
change  in  §  155.1050(d). 

Appendix  B,  Section  4 

This  section  of  the  proposed  appendix 
provides  information  for  determining 
the  resources  required  for  response  to 
the  maximum  most  probable  discharge 
volume.  We  received  three  comments 
concerning  this  section.  One  comment 
fully  supported  the  requirement  as 
written.  One  comment  recommended 
that  the  section  be  revised  to  make  it 
clear  that  an  owner  or  operator  had  to 
ensure  this  capability  by  contract  or 
other  approved  means.  The  Coast  Guard 
has  so  revised  paragraph  4.1.  This 
phrase  was  left  out  of  the  proposed  rule 
inadvertently. 

One  comment  recommended  that  we 
require  additional  storage  capacity 
under  paragraph  4.5  if  the  effective 
daily  recovery  capacity  is  limited  by 
available  storage  capacity.  No  change 
has  been  made  in  the  interim  final  rule, 
the  purpose  of  the  provision  is  to  inform 
owners  or  operators  that  the  Coast 
Guard  will  use  available  storage 
capacity  in  evaluating  whether  the 
response  plan  indicates  sufficient 
capacity  for  the  maximiun  most 
probable  discharge  planning  volume. 
The  vessel  owner  or  operator  will  still 
need  to  identify  storage  capacity  to  meet 
the  provisions  of  section  9.2  (twice  the 
effective  daily  recovery  capacity  or  less 
under  certain  drcvmistances)  to  have  its 
response  plan  approved. 

In  addition  to  the  above  changes,  the 
Coast  Guard  has  made  many  other 
changes  in  the  interim  final  rule  to  be 
consistent  with  revisions  made  to 
§  155.1050.  We  have  revised  the  travel 
times  for  open  ocean  in  paragraph  4.3  to 
match  the  revisions  made  in 
§  155.1050(e),  and  changed  paragraph 
4.4  to  make  it  clear  that  the  vessel 
owner  or  operator  must  ensure  the 
availability  of  oil  collection  and 
containment  boom  through  contract  or 
other  approved  means. 


Federal  Regirter  /  Vol.  58,  No.  23  /  Friday.  February  5.  1993  /  Rules  and  Regulations  7413 


Appendix  B.  Section  5 

As  proposed,  this  section  of  the 
appendix  describes  the  methodology  for 
determining  the  response  resources 
reqiiired  for  the  worst  case  discharge  to 
the  maximum  extent  practicable. 

A  number  of  format  and  content 
changes  have  been  made  to  this  section. 
As  previously  noted,  the  discussion  of 
caps  contained  in  section  5,3  of  the 
proposed  rule  has  been  revised  and 
moved  to  lS5.1050(p).  Section  5  has 
been  renumbered  to  accommodate  two 
new  subsections.  Section  5.5  has  been 
added  to  describe  the  process  for 
determining  what  percentage  of  on- 
water  response  equipment  must  be 
capable  of  operating  in  waters  of  6  feet 
or  less  in  support  of  close-to-shore 
response  activities.  Section  5.7  has  been 
added  to  describe  the  process  for 
determining  the  volume  of  emulsified 
oil  that  may  impact  the  shoreline  during 
a  spill. 

Section  5.6  has  been  revised  to  make 
it  clear  that  boom  is  required  for  both 
shoreline  protection  and  for  oil 
containment  and  collection.  Table  2  of 
Appendix  B  identifies  specific 
quantities  of  boom  for  shoreline 
protection.  The  quantity  of  boom  that  is 
required  for  oil  containment  and 
collection  is  not  explicitly  stated,  and  is 
left  to  the  owner  or  operator  to 
determine  based  on  the  specific 
recovery  equipment  and  strategies  that 
will  be  employed.  However,  in  both 
instances  the  boom's  availability  must 
be  ensured  through  contract  or  other 
approved  means. 

Several  comments  were  received 
concerning  the  basic  planning 
methodology.  Three  comments 
supported  the  simple  process  by  which 
vessel  owners  will  plan  for  the  worst 
case  discharge,  An  equal  number  of 
comments  argued  that  the  calculations 
and  procedures  are  too  complicated  and 
confusing. 

The  Coast  Guard  disagrees  that  the 
calculations  are  too  complicated. 
Although  numerous  sequential  steps 
must  be  followed,  none  of  the 
individual  calculations  require  more 
than  simple  arithmetic  and  the 
applications  of  factors  contained  in 
various  tables.  The  example  contained 
in  section  7.3  has  been  modified  to 
better  explain  the  calculations  and  the 
use  of  the  various  tables. 

Two  comments  recommended  that  the 
process  be  simplified  by  precalculating 
the  requirements  and  placing  them  into 
one  table.  The  Coast  Guard  has 
conducted  a  preliminary  analysis  and 
determined  that  it  would  require  at  least 
16  tables  to  cover  all  of  the  needed 
information.  However,  these  table(s) 


would  become  extremely  complicated 
and  difficult  to  maintain  when  the 
issues  of  caps,  cap  increases,  and  the 
identification  of  equipment  above  the 
caps  were  taken  into  consideration.  If 
upon  further  review  the  Coast  Guard 
deems  it  practicable  and  useful  to 
prepare  such  tables,  it  will  do  so 
through  a  NVIC  or  some  other  form  of 
policy  guidance  document,  rather  than 
in  a  rulemaking.  This  approach  would 
provide  the  desired  simplification, 
while  preserving  in  the  regulation  the 
actual  methodology  of  how  the  specific 
numbers  were  calculated. 

Appendix  B.  Section  6 

This  section  of  the  proposed  appendix 
provides  information  for  determining 
the  effective  daily  recovery  capacity  for 
oil  recovery  devices.  We  received 
thirteen  comments  on  this  section. 

One  comment  v«ras  concerned  that  the 
use  of  the  term  "effective  daily  recovery 
rate"  could  be  misinterpreted  as  a 
performance  standard  and 
recommended  that  it  be  changed  to 
"effective  daily  recovery  capacity." 
Another  comment  said  the  "effective 
daily  recovery  rate"  could  be  divided  by 
24  hours  to  obtain  an  "effective  hourly 
recovery  rate"  for  use  in  determining 
temporary  storage  capacity  required. 

The  "effective  daily  recovery  rate"  is 
used  as  a  planning  criteria  for 
determining  whether  sufficient  on-water 
recovery  capacity  has  been  identified  in 
a  response  plan  and  does  not  equate  to 
an  expected  hoiuly  recovery  rate.  An 
owner  or  operator  mxist  determine 
temporary  storage  capacity  using  an 
assumption  of  the  number  of  hours  per 
day  that  the  oil  recovery  devices 
identified  in  a  response  plan  can  sustain 
operations.  The  factors  used  to  estimate 
the  daily  rates  include  time  of 
skimming,  encounter  rates,  and  other 
factors.  To  eliminate  confusion,  the 
Coast  Guard  has  revised  the  phrase 
"effective  daily  recovery  rate"  to 
"effective  daily  recovery  capacity" 
throughout  the  interim  final  rule. 

Six  comments  were  concerned  that 
the  method  in  paragraph  6.2  for 
calculating  effective  daily  recovery 
capacities  oversimplified  the  many 
complex  factors  by  which  you  can 
assess  the  efficiency  and  effectiveness  of 
oil  recovery  operations.  Some  of  those 
comments  stated  that  the  method  favors 
certain  types  of  oil  recovery  devices  and 
requested  we  use  some  alternative 
method  to  rate  these  devices.  Others 
stated  that  the  20%  derating  factor  was 
too  low  for  some  devices  and  too  high 
for  others.  One  comment  said  that  oil 
encounter  rate  was  the  critical  variable 
in  oil  recovery  device  performance  and 


it  should  be  a  factor  in  determining  the 
effective  daily  recovery  rate. 

The  Coast  Guard  has  considered  these 
comments  and  has  retained  the 
methodology  in  the  interim  final  rule. 
The  effective  daily  recovery  rate 
accounts  for  a  number  of  variables,  and 
fecilitates  identifying  relative  capacities 
of  different  recovery  devices.  The 
resulting  "effective  daily  recovery 
capacity"  will  not  predict  how  a  device 
will  perform  during  an  actual  response; 
there  are  too  many  variables  to  make 
such  a  prediction.  The  purpose  of 
calculating  an  "efiiective  daily  recovery 
capacity"  is  to  help  an  owner  or 
operator  plan  for  ensuring  that  there  are 
sufficient  oil  recovery  devices  available 
to  initiate  a  response  action. 

One  comment  asked  that  section  6.2.1 
be  revised  to  allow  the  Coast  Guard  to 
increase  the  standard  efficiency  factor 
above  20%  if  performance  data 
supported  an  increase.  The  Coast  Guard 
has  determined  that  this  change  is 
unnecessary.  Oil  spill  recovery 
technology  is  dynamic,  and  the  Coast 
Otiard  may  amend  these  rules  whenever 
new  information  warrants  making  a 
change.  In  the  meantime,  if  a  vessel 
owner  or  operator  can  document  that  an 
oil  recovery  device  has  an  effective 
daily  recovery  capacity  greater  than  the 
formula  in  section  6.2.1  reflects,  the 
owner  or  operator  is  free  to  submit  data 
to  document  this  different  capacity 
under  section  6.3. 

Five  comments  were  confused  about 
the  method  proposed  in  section  6.2.3  for 
calculating  throughput  for  mop  or  belt 
type  oil  recovery  devices.  After  further 
review,  the  Coast  Guard  has  determined 
that  there  are  too  many  differences  in 
these  devices  to  develop  a  standard 
formula.  Therefore,  we  have  revised 
section  6.2.3  to  indicate  that  an  owner 
or  operator  should  base  the  throughput 
rate  on  manufactiu«r's  data  for 
nameplate  rated  capacity.  A  new  section 
6.2.4  has  been  added  so  that  a  vessel 
owner  or  operator  may  submit  data  to 
support  an  alternative  method  for 
calculating  a  throughput  rating  if  the 
vessel  owner  or  operator  includes  in 
their  response  plan  oil  recovery  devices, 
with  capacities  that  cannot  be  measured 
using  pump  capacity  (i.e.,  vacutun 
devices). 

One  comment  stated  that  the  formula 
in  section  6.3.1  failed  to  account  for 
equipment  breakdowns,  oil  encounter 
rates,  or  the  time  needed  to  empty 
storage  devices.  Although  all  these 
factors  affect  performance  during  a 
response,  the  Coast  Guard  does  not 
consider  them  applicable  for  use  in  this 
regulation,  because  effective  daily 
recovery  capacity  is  a  plaiming  criteria. 
These  same  factors  will  affect  all 
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devices  the  same,  thus  adding  an 
additional  derating  for  them  is  not 
appropriate  for  response  planning. 

Regarding  temporary  storage  capacity, 
the  Coast  Guard  notes  that  the  effective 
daily  recovery  capacity  of  an  oil 
recovery  device  identified  in  a  response 
plan  is  nmited  by  the  available 
temporary  storage  capacity  which  will 
sustain  that  device.  In  adaition.  the 
Coast  Guard  believes  that  the  number  of 
hours  per  day  that  recovery  device 
operations  can  be  sustained  under  spill 
conditions  will  account  for  these 
variables. 

Two  comments  were  concerned  that 
decisions  related  to  reducing  the 
standard  20%  derating  factor  would  be 
arbitrary  and  recommended  a  central 
review  location  rather  than  having  each 
CXJTP  deciding.  The  Coast  Guard  agrees 
and  has  added  a  new  section  6.5 
indicating  that  the  Commandant  will 
make  determinations  of  alternative 
efRciency  factors  under  section  6.2  or 
alternative  effective  daily  recovery 
capacity  ratings  under  section  6.3. 

One  comment  said  that  because  an    . 
equipment  manufacturer  or  response 
contractor  is  in  the  best  position  to 
provide  the  specific  information  in 
support  of  an  alternative  effective  daily 
recovery  capacity  for  a  given  oil 
recovery  device,  the  vessel  owner  or 
operator  should  not  have  to  provide  the 
information.  The  Coast  Guard  agrees 
that  the  necessary  information  likely 
will  come  from  the  equipment 
manufacturer,  but  the  responsibility  to 
prepare  and  submit  a  response  plan 
with  the  necessary  information  lias  with 
the  vessel  owner  or  operator.  However, 
the  Coast  Guard  has  included  in  the 
new  section  6.5  a  provision  that  allows 
an  ecjuipment  manufacturer  or  response 
contractor  to  submit  information 
directly  to  the  Coast  Guard  on  behalf  of 
multiple  vessel  owners  or  operators  that 
identify  such  equipment  in  their 
response  plans. 

Appendix  B,  Section  7 

As  proposed,  this  section  of  the 
appendix  provides  the  procedure  for 
calculating  the  worst  case  discharge 
planning  volumes. 

Section  7.2.3  has  been  changed  to 
reflect  the  addition  of  imique  response 
times  for  the  Great  Lakes.  This  section 
has  also  been  amended  to  refiect  the 
changes  made  in  the  calculation  of  the 
additional  travel  time  permitted  for  spill 
resources  responding  to  a  spill  in  the 
open  ocean  area.  As  previously  noted  in 
the  preamble,  the  assumed  transit  speed 
has  been  reduced  from  10  kts  to  5  kts, 
and  the  point  of  measurement  has  been 
changed  from  the  point  50  miles  from 
shore  to  the  shoreline. 


One  commrait  stated  that  it  waa 
burdensome  to  require  the  owner  or 
operator  of  a  vessel  that  carries  varying 
amoimts  of  different  types  of  oil  to 
calculate  the  planning  volume  for  each 
type  of  oil  separately.  The  comment 
reasoned  that  the  owner  or  operator 
would  need  to  continually  recalculate 
and  possibly  resubmit  the  vessel 
response  plan  for  each  trip  if  the 
quantity,  mix,  or  type  of  oil  changed 
from  the  previous  trip. 

It  is  permissible  for  an  owner  or 
operator  of  a  vessel  to  create  and  submit 
a  vessel  response  plan  for  each  unique 
configuration  of  cargo  their  vessel  may 
carry.  However  the  Coast  Guard 
suggests,  that  in  the  situation  where  the 
cargo  mix  changes  frequently,  the  owner 
or  operator  of  the  vessel  submit  one 
vessel  response  plan  based  on  the  vessel 
cargo  loading  scneme  that  results  in  the 
largest  foreseeable  required  planning 
volume.  A  vessel  response  plan 
submitted  and  approved  using  this 
planning  volume,  would  also  cover  any 
situations  that  resulted  in  a  lesser  level 
of  planning.  It  would  remain  the 
responsibiUty  of  the  owner  or  operator 
to  recalculate  the  required  planning 
volume  and  the  resulting  on-water 
recovery  capacity  as  necessary  to  assure 
that  the  submitted  vessel  response  plan 
is  adequate.  The  Coast  Guard  does  not 
consider  these  calculations  to  be  overly 
burdensome. 

Section  7.2.4  has  been  clarified  lo 
indicate  that  for  a  vessel  that  carries 
multiple  groups  of  oil,  the  required 
effective  daily  recovery  capacity  for 
each  group  is  calculated  and  added 
together  before  applying  the  caps 
contained  in  Table  6. 

Only  two  specific  comments  on  the 
example  provided  in  section  7.4  of 
Appendix  B  were  received.  One  stated 
the  example  was  confusing,  the  other 
noted  that  the  examples  was  incorrect 
because  the  owmer  or  operator  would  be 
required  to  contract  with  an  oil  spill 
removal  organization  capable  of 
conducting  shoreline  cleanup 
operations  only  if  the  vessel  came  closer 
to  shore  than  12  miles  and  not  50  miles 
as  stated  in  the  example. 

The  Coast  Guard  has  revised  the 
example  to  make  it  easier  to  understand 
and  to  incorporate  the  revised  planning 
factors  used  in  this  interim  final  rule. 
The  example  was  correct  in  that  when 
a  vessel  operates  closer  than  50  miles 
from  shore  the  owner  or  operator  must 
identify  and  ensure  the  availability  of  an 
oil  spill  removal  organization  capable  of 
effecting  a  shoreline  cleanup  operation. 

In  the  calculation  for  planning 
volumes  for  onshore  recovery,  the 
calculation  for  open  ocean  has  been 
eliminated.  This  reflects  the  elimination 


of  the  open  ocean  requirement  for 
shoreline  cleanup  planning  contained  in 
S  155.1050(oMl)  of  the  proposed  rule. 
The  paragraph  following  the  tmshore 
recovery  calculations  also  hat  been 
revised  accordingly. 

A  new  paragraph  has  been  added  after 
the  last  taole  of  c^culations  to  discuss 
the  new  requirement  for  a  certain 
percentage  of  on-water  recovery 
capability  to  be  capable  of  operating  in 
water  with  a  depth  of  6  feet  or  less.  This 
calculation  must  be  done  for  all  tiers 
and  for  all  applicable  geographic  areas. 

Appendix  B,  Section  0 

This  section  of  the  proposed  appendix 

Erovided  informatian  for  eval\iating 
igh-rate  response  methods  (for 
example,  dispersants,  in-situ  burning]  in 
a  response  plan.  We  received  fifteen 
comments  on  this  section.  Most  of  these 
comments  repeated  issues  raised  and 
addressed  in  our  discussion  on 
proposed  §  155.1050(k),  and  will  not  be 
repeated  here. 

Throughout  Appendix  B,  we  have 
revised  &e  requirements  for  dispersant 
planning,  response  times,  and 
methodology  for  receiving  plan  credit 
just  as  we  did  in  S  155.1050(k). 
The  Coast  Guard  has  revised  secti<H) 

8.2.2  of  appendix  B  by  adding  section 

8.2.3  to  provide  information  on  how  we 
will  assess  whether  to  recognize  a  credit 
against  required  on-water  recovery 
capability.  Any  dispersant  capability 
identified  for  plan  credit  must  include 
sufficient  resources  to  sustain  that 
capability  for  at  least  three  days  at  the 
rate  proposed  for  plan  credit.  This  time 
period  reflects  the  generally  accepted 
"window  of  opportunity"  to  disperse  oil 
before  it  becomes  too  weathered  for 
dispersants  to  be  effective.  Section  8.2.3 
provides  an  example  of  how  this  credit 
would  be  calculated  and  applied  against 
tier  1,  2,  or  3  resource  reouirements. 

The  Coast  Guard  has  aaded  a  new 
section  8.5  to  make  it  clear  that  any 
credit  against  a  portion  of  the  1993  or 
2003  cap  increases  based  on  dispersant 
capabiUty  will  apply  only  to  vessels  that 
operate  in  areas  whwe  using  dispersants 
has  been  pre-authorized  by  the  Regional 
Response  Team. 

VVe  received  seven  comments  on 
using  in-situ  burning  as  a  high-rate 
response  method.  As  proposed,  the  rule 
would  not  allow  an  owner  or  operator 
to  use  in-situ  burning  as  a  response 
strategy  for  reducing  required  oil 
recovery  capability  in  1993.  Four 
comments  recommended  that  a  vessel 
owner  or  operator  receive  a  credit  of  up 
to  25  percent  against  mechanical 
recovery  capacity  for  in-situ  burning. 
None  of  the  comments  suggested  w'lat 
in-situ  burning  capability  should  be 


demoastrated  to  obtain  this  credit.  One 
comment  suggested  that  all  owners  or 
operators  identify  resources  for  in-situ 
burning  and  for  required  mechanical 
recovery  and  dispersant  capability. 
Three  comments  recommended  that  the 
Coast  Guard  study  in-situ  burning  as  a 
viable  response  option.  These  comments 
did  not  address  using  a  credit  against 
mechanical  recovery  as  an  incentive  for 
developing  this  capability. 

The  Coast  Guard  will  not  permit  an 
owner  or  operator  to  use  in-situ  burning 
as  a  plaiming  response  strategy  for  1993. 
The  use  of  in-situ  burning  is  still  being 
studied.  The  Coast  Guard  has  added 
language  to  the  renumbered  section  8.6 
(proposed  8.5)  to  indicate  that  we  will 
evaluate  in-situ  burning  as  a  permissible 
respcHise  strategy  for  capability 
increases  required  in  1998. 

One  comment  opposed  using 
bioremediation  as  an  acceptable 
emergency  response  strategy,  indicating 
that  there  was  no  evidence  it  was 
effective  for  treating  floating  oil.  The 
Coast  Guard  continues  to  evaluate  all 
potential  high-rate  response  methods  for 
use  in  spill  response,  but  did  not 
include  bioremediation  in  appendix  B 
because  its  effectiveness  for  use  in 
emergency  response  is  uncertain. 
Responders  have  used  this  technique 
mostly  for  shoreline  treatment  as  part  of 
the  later  stages  of  a  shoreline  cleanup. 
If  new  data  show  bioremediation  or  any 
other  high-rate  response  method  to  be 
effective  for  emergency  response,  the 
Coast  Guard  will  consider  their 
application  to  response  planning. 

Appendix  B,  Section  9 

This  section  of  the  proposed  appendix 
provides  information  for  determining 
the  resources  for  which  an  owner  or 
operator  must  plan  to  sustain  response 
operations.  The  section  covers  trained 
personnel,  temporary  storage  capacity, 
and  other  support  equipment  required 
for  a  response.  We  received  thirty 
comments  on  this  section. 

One  comment  recommended  that 
vessel  response  plans  should  require 
sorbent  boom  in  addition  to 
containment  boom  in  a  quantity 
sufficient  to  encircle  the  containment 
boom.  The  comment  also  recommended 
that  the  vessel  owners  or  operators 
should  plan  for  enough  sorbents  to  sorb 
the  statistically  average  shipboard  spill. 
Section  9.1  already  requires  the  vessel 
owner  or  operator  to  ensure  that  a 
sufficient  quantity  of  sorbent  material  is  ' 
availsible  to  sustain  response  operations 
to  completion,  and  the  Coast  Guard 
believes  that  sorbent  material  includes 
sorbent  boom.  However,  we  have 
revised  section  9.1  to  explicitly  mention 
sorbent  boom. 


Section  155.1050(o)  requires  certain 
owners  or  operatcwt  to  identify  and 
ensure  the  availability  of  shoreline 
cleanup  resources  in  an  amount 
commensurate  with  the  planning 
voliune  of  emulsified  oiL  The  Coast 
Guard  fully  expects  owners  or  operators 
to  consider  whether  a  resoiuce  has 
sorbent  material  and  sorbent  boom  in 
determining  if  the  resource  is  capable  of 
effecting  a  shoreline  cleanup  operation. 

In  the  NPRM  on  Discharge-Removal 
Equipment  for  Vessels  Carding  Oil,  we 
proposed  requiring  certain  vessels  to 
cany  sorbent  material.  The  Coast  Guard 
believes  that  the  section  9  requirements 
and  the  proposed  equipment  carriage 
requirements  will  ensure  that  sufficient 
sorbents  are  available  to  respond  to  a 
spill,  and  that  no  further  requirements 
for  sorbents  are  necessary. 

Two  comments  supported  the 
provision  in  section  9.1  that  the  vessel 
owner  or  operator  also  ensure  the 
availability  of  support  equipment  and 
supplies  to  sustain  response  operations. 
One  comment  recommended  that  the 
support  equipment  also  be  capable  of 
use  in  the  same  operating  conditions  as 
the  oil  recovery  devices.  Doom,  and 
temporary  storage  capability.  The  Coast 
Guard  has  revised  this  section  in  the 
interim  final  rule  to  state  expUcitly  that 
the  support  equipment  must  be  suitable 
for  use  with  the  primary  equipment  (oil 
recovery  devices,  boom,  and  temporary 
storage  capability)  identified  in  the 
response  plan.  The  Coast  Guard  also  has 
revised  the  last  sentence  of  section  9.1 
to  make  it  clear  that  an  owner  or 
operator  does  not  need  to  supply 
detailed  information  on  the  support 
equipment  capability  in  the  response 
plan. 

Four  comments  supported  the 
requirement  in  section  9.2  that  an  owner 
or  operator  identify  temporary  storage 
capability  in  the  response  plan.  Three  of 
those  comments  recommended  that 
owners  or  operators  plan  for  a  defined 
initial  storage  capacity  to  arrive  with  an 
oil  recovery  device.  One  comment 
recommended  that  we  evaluate  oil 
recovery  devices  and  temporary  storage 
as  a  system.  The  Coast  Guard  has 
determined  that  requiring  an  owner  or 
operator  to  identify  a  defined  volume  of 
storage  capacity  during  the  initial 
response  is  unnecessary.  An  owner  or 
operator  should  match  storage  capacity 
to  the  types  and  quantities  of  oil 
recovery  devices  identified  in  the  plan. 

For  example,  each  oil  recovery  device 
must  have  sufficient  temporary  storage 
capacity  matched  to  its  expected 
recovery  capacity.  If  the  plarmed 
response  strategy  is  to  operate  ten  such 
devices  independently,  each  must  have 
separate  storage  capacity.  This  storage 


capacity  does  not  have  to  be  dedicated 
for  a  given  device.  Most  oil  recovery 
devices  have  limited  stcvage  capacity 
because  they  are  designed  principally 
for  recovery  and  emptied  into  a  la^r 
storage  device.  Although  this  is 
acceptable,  the  vessel  owner  or  operator 
must  assess  how  much  time  it  takes  to 
transfiar  oil  from  a  recovery  device  to  a 
storage  device  in  calculating  the 
effective  daily  recovery  capacity: 

Twenty-three  comments  opposed  the 
requirement  under  section  9.2  to 
contract  for  temporary  storage  capacity 
as  being  too  costly.  The  Coast  Guard 
added  an  alternate  approved  means  by 
which  an  owner  or  operator  may  ensure 
the  availability  of  resources  for  which  it 
must  plan. 

Five  comments  opposed  reqiiiring 
owners  or  operators  to  identify  daily 
temporary  storage  capacity  equivalent  to 
double  the  effective  daily  recovery 
capacity,  and  recommended  that  storage 
capacity  be  equivalent  to  recovery 
capacity  if  the  capability  to  decant  water 
fit)m  the  storage  device  exists.  One 
comment  recommended  that  the  Coast 
Guard  allow  either  twice  the  daily 
recovery  rate  or  a  lesser  volimie  if  the 
owner  or  operator  provides  a  waste 
stream  analysis  to  show  that  a  volume 
less  than  the  section  9.2  volume  would 
need  to  be  stored  daily. 

The  Coast  Guard  has  considered  these 
comments  and  retained  the  requirement 
for  storage  capacity  to  equal  twice  the 
recovery  capacity.  All  oil  recovery 
devices  collect  some  water  with  the  oily 
material,  and  the  voliune  of  this  water 
varies  with  the  design  of  the  device  and 
the  thickness  of  the  oil  on  the  water's 
surface.  The  factor  of  2  accounts  for 
recovering  a  volume  of  water  with  the 
recovered  oil.  In  addition,  we  have 
revised  section  9.2  so  that  a  vessel 
owner  or  operator  may  identify  storage 
capacity  for  less  than  the  section  9.2 
volume,  if  the  owner  or  operator 
provides  a  waste  stream  analysis  to 
show  that  the  efficiencies  of  its 
identified  recovery  devices,  the  ability 
to  decant  water  from  the  storage 
devices,  or  the  availability  of  alternative 
storage  or  disposal  locations  in  the  area 
where  the  vessel  operates  result  in 
reducing  the  volume  of  material 
requiring  temporary  storage. 

Two  comments  requested  that  the 
vessel  owner  or  operator  be  responsible 
for  arranging  for  disposal  of  recovered 
product,  and  not  the  oil  spill  removal 
organization  identified  in  a  response 
plan.  Section  9.3  as  proposed  reflected 
industry  practice  that  the  spill  response 
contractor  arrange  for  the  disposal  on 
behalf  of  the  responsible  party. 
However,  because  OPA  90  makes  the 
vessel  owner  or  operator  responsible  for 
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ensurins  th«t  iU  plan  addresses 
disposal,  we  have  revised  the  interim 
final  rule  to  make  that  deer. 

Appendix  B,  Tabh  1 

As  proposed,  this  table  provided 
operating  and  design  criteria  to  use  In 
evaluating  oil  recovery  devices  and 
booms  identlGed  in  a  response  plan. 
Table  1  is  based  on  information  for 
equipment  selection  in  the  'World 
Catalog  of  Oil  Spill  Response 
Products— Third  Edition."  The 
American  Society  of  Testing  and 
Material  (ASTMl  used  the  World 
Catalog  as  the  starting  point  for  its 
pending  oil  recovery  equipment 
standard.  We  received  five  comments  on 
this  table. 

One  comment  recommended  that  we 
delete  the  Great  Lakes  data  from  the 
table  and  apply  river  or  inland  criteria 
for  the  Great  Lakes.  The  Coast  Guard 
disagrees.  The  Great  Lakes  criteria 
derive  from  unique  conditions  there. 
The  equipment  operating  and  design 
criteria  are  consistent  with  World 
Catalog  specifications  for  oil  recovery 
operations  in  areas  like  the  Great  Lakes. 
Nothing  in  the  comment  indicated  that 
this  data  was  incorrect. 

Four  comments  provided  various 
drafts  of  the  ASTM  standard  for  boom 
performance  and  standard 
environmental  conditions.  The  draft 
standard  has  categories  of  information 
and  criteria  similar  to  the  VRP  rule. 
Because  ASTM  has  yet  to  reach 
consensus  on  this  standard,  the  Coast 
Guard  has  determined  it  premature  to 
incorporate  ail  or  any  part  of  the  draft 
ASTM  standard.  The  Coast  Guard  is 
involved  in  the  ASTM  committee 
developing  these  standards,  and  we  note 
the  similarities  between  the  ASTM 
drafts  and  this  rule.  The  Coast  Guard 
will  consider  the  need  to  change  Table 
1  once  the  final  ASTM  standards  are 
published. 

The  Coast  Guard  has  made  3  minor 
changes  to  Table  1  in  the  interim  final 
rule.  The  term  "rivers"  was  changed  to 
"rivers  and  canals"  to  be  consistent 
with  the  use  of  this  term  throughout  the 
interim  final  rule.  We  changed  the 
symbol  used  to  describe  significant 
wave  height  from  "less  than"  (<)  to 
"less  than  or  equal  to"  ($)  to  clarify 
better  the  intended  meaning  of 
significant  wave  hei^t. 

A  footnote  was  added  to  the  table  to 
explain  that  the  oil  recovery  device  and 
boom  must  be  at  least  capable  of 
operating  in  a  significant  wave  height 
up  to  and  including  the  value  listed  in 
the  table  for  each  environment.  The 
lower  value  for  permissible  boom  height 
for  rivers  and  canals  has  been  decreased 
from  10  inches  to  6  inches.  This  chan^ 


was  based  on  further  assesament  of 
available  boom  types  and  potential  uses 
within  the  operating  anvironmant 

One  comment  was  concerned  that 
existing  stockpiles  of  boom  would  be 
unusable  in  the  open  ocean  area  because 
the  proposed  boom  heights  are  greater 
than  boom  heights  used  routinely  in 
open  ocean  responses.  Although  the 
Coast  Guard  recognizes  the  comment's 
concern,  the  boom  height  reflects  the 
statutory  requirement  to  plan  for 
responding  to  a  worst  case  discharge  in 
adverse  weather.  For  ocean  areas, 
"adverse  weather"  could  be  seas  with 
significant  wave  heights  of  up  to  6  feet 

Appendix  B,  Table  2 

Table  2  sets  out  shoreline  protection 
requirements.  The  Table  has  been 
revised  to  reflect  the  changes  discussed 
in  the  preamble  for  §  155.1050(n): 
Eliminating  all  requirements  to  identify 
boom,  addhig  the  Great  Lakes  to  the 
nearshore  and  inland  category  for  both 
persistent  and  non-persistent  oils. 

Appendix  B,  Table  3 

This  table  sets  out  factors  needed  to 
calculate  the  planning  volumes  for 
response  resource  identification. 
Because  of  loss  to  the  environment, 
potential  for  shoreline  impact,  and 
potential  for  on-water  recovery  varies  by 
the  oil  type  and  location,  we  have 
included  a  factor  ({>ercentage)  for  each. 

One  comment  recommended  that 
Table  3  should  have  a  separate  category 
for  edible  oils.  Another  comment 
recommended  that  the  table  should 
have  a  separate  category  for  asphalt 
because  it  sinks  and  can't  be  recovered 
by  conventional  methods.  The  Coast 
Guard  has  revised  the  rule  in 
recognition  of  the  unique  characteristics 
both  of  nonpetroleum  oils  and  of  oils 
heavier  than  water.  We  have  addressed 
issues  and  comments  for  these  oils  in 
the  preamble  discussion  of  §§  155.1052 
and  155.1054.  Table  3  is  inapplicable. 

Eight  comments  argued  that  the 
percentages  in  the  table  have  no 
technical  basis,  that  there  is  no 
justification  for  the  wide  variances  in 
the  additive  values,  and  that  the 
percentages  for  a  specific  geographic 
area  should  not  exceed  100%  when 
summed  together. 

The  values  in  Table  3  were  drawn 
from  deliberations  among  the 
Negotiated  Rulemaking  Committee. 
They  are  based  on  the  general  behavior 
of  oil  that  has  been  observed  during 
actual  discharges.  The  variances  in 
values  reflect  the  amount  of  oil  most 
likely  to  be  available  for  recovery. 

As  noted  in  the  preamble  to  the 
NPRM,  in  the  inland,  nearshore,  and 
offshore  portions  of  the  table,  the 


percentages  do  not  add  up  to  100%. 
This  reflects  an  adjustment  in  the  on 
water  percentage  to  increase  the 

S[uantity  of  resources  that  are  planned 
or  moUlization  in  the  first  3  day  of  the 
response.  Because  the  oil  may  rapidly 
impact  the  shoreline  in  these  areas, 
quick  mobilization  is  essentiaL 

One  comment  expressed  concern  that 
having  the  percentages  exceed  100% 
couldbe  construed  as  setting  a 
performance  standard.  The  Coast  Guard 
disagrees.  The  preamble  to  the  NPRM 
clearly  stated  why  the  percentages 
exceeded  100%.  Additionally,  we  have 
restated  in  many  places  in  both  the  IFR 
and  this  preamble  that  theae  are  not 
performance  standards. 

One  comment  noted  that  the 
percentages  should  not  exceed  100% 
because  3>e  effect  of  emulsification  has 
already  been  taken  into  consideration. 
The  Coast  Guard  disagrees.  The 
application  of  an  emulsification  factor 
recognizes  the  very  real  fact  that  the 
volume  of  oil  that  must  be  recovered 
may  increase  due  to  the  eH^ects  of 
emulsification.  The  intended  purpose  of 
having  the  percentages  exceed  100% 
was  to  increase  the  quantity  of  on  water 
resources  that  are  planned  for 
mobilization  in  the  first  3  days  of  the 
response.  The  two  issues  are  not 
directly  related. 

One  comment  recommended  that  the 
percentages  in  the  table  for  "recovered 
floating  oil"  should  be  increased 
because  oil  which  comes  onshore  has 
the  potential  of  becoming  floating  oil 
again  through  either  tidal  or  human 
action.  The  Coast  Guard  concurs  that 
this  is  a  possibility,  but  does  not  agree 
that  it  is  a  phenomenon  that  can 
realistically  be  taken  into  consideration. 
It  is  not  practical  to  estimate  the  amount 
of  oil  that  will  reenter  the  water  after  it 
has  been  deposited  on  the  shore  line. 
Additionally,  tidal  ranges  vary  widely 
making  the  establishment  of  one 
national  standard  difficult. 

One  comment  recommended  that  if 
emulsification  is  taken  into 
consideration,  then  evaporation  should 
also  be  taken  into  consideraticm  as 
recommended  by  the  Committee.  The 
effect  of  evaporation  is  included  in 
Table  3.  The  percentage  attributed  to 
natural  dissipation  is  not  explicitly  used 
to  determine  the  planning  vduma  for  on 
water  recovery  capacity  or  shoreline 
cleanup  capacity.  However,  the  relative 
effect  of  natural  dissipation  in  different 
environments  and  for  different  oil 
groups  was  taken  into  consideration 
when  determining  what  percentage  of 
the  planning  volume  would  be  available 
for  on-water  or  on  shcxe  recoveiy. 

Numerous  comments  noted  that  the 
Great  Lakes  were  not  included  in  any  of 
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the  qiill  locations  contaised  in  Table  3 
of  the  proposed  rule.  This  ovenight  has 
been  corrected  in  the  interim  final  rule. 
The  Great  Liakes  have  been  expressly 
added  to  the  naanhore  and  inland 
cateaory. 

Table  3  of  the  proposed  rule  included 
percentages  for  oil  on  shore  for  the  open 
ocean.  However,  $  155.1050(o)  exempts 
vessel  response  plans  for  veaeels 
operating  in  the  open  ocean  areas  from 
having  to  plan  for  shorriine  cleanup.  To 
avoid  any  confusion  that  Table  3 
contradicts  the  intent  of  S  155.1050(o) 
the  appropriate  entries  in  table  3  have 
been  annotated  to  indicate  that  they  are 
included  in  the  table  for  continuity,  and 
that  no  planning  is  required. 

Appendix  B,  Table  4 

Twelve  comments  addressed  the 
emulsi5cation  factors  listed  in  table 
four.  Two  comments  supported  the 
factors  used  in  the  table  but  the  others 
stated  that  the  levels  were  too  high  for 
a  variBty  of  reasons.  Case  histories, 
distance  £rom  shore,  type  of  water  body, 
fresB  water,  weather  and  temperature 
variables,  and  discharge  rates  were  all 
cited  as  foctors  that  should  be 
considered  when  setting  the 
emulsification  factors.  Two  comments 
indicated  that  the  scientific  data  is 
insufficient  or  not  available  to  support 
the  high  emulsification  factms  listed. 

Numerous  comments  argued  that 
emulsification  is  already  taken  into 
consideration  through  the  20%  rating 
factor  applied  to  oil  recovery  devices  in 
section  6  of  appendix  B.  The  Coast 
Guard  disagrees.  The  emulsification 
factors  listed  in  Table  4  are  to  account 
for  emulsification  that  occurs  to  the  oil 
prior  to  the  oil  being  encountered  by  the 
skimming  emiipment.  The  20%  rating 
factor  includes,  among  other  things, 
consideration  of  the  efficiency  of  the 
actual  skimming  device  to  remove  oily 
material  from  water.  The  two  issues  are 
unrelated. 

One  comment  recommended  that  the 
plan  holder  should  have  the  option  of 
demonstrating  that  a  lower  factor  is 
appropriate.  The  Coast  Guard  disagrees. 
Iziis  would  introduce  an  unneosssary 
level  of  detail  and  not  be  consistent 
with  the  desired  practicality  of 
maintaining  one  nationwide  standard. 

The  Coast  Guard  recognizes  that 
emulsification  depends  on  a  variety  of 
factors.  The  proposed  Table  4  values 
were  derived  bom  rFOPF  data  and 
reflected  the  maximum  amount  of 
emulsification  that  could  occur  ovw  a 
prolonged  period  of  time  in 
environmental  conditions  that  favored 
the  emulsification  process.  There  wras 
no  other  method  suggested  to  account 
for  the  variables  although  the  Coast 


Guard  has  been  coDvinced  by  the 
coouneots  that  the  aomlsificatian 
factors  hated  in  Table  4  of  the  hPRM 
were  too  Ugh-  Conaequently.  the 
emulsification  factors  in  Table  4  have 
been  revised.  All  of  the  factors  that  were 
greater  than  1  in  the  original  table  have 
been  reduced. 

Appendix  B,  Table  5 

Seven  comments  discussed  Table  5, 
Mobilization  Factors.  One  comment 
supported  the  factors,  one  comment 
stated  the  factors  vmn  too  low  at  the 
beginning  of  the  operation,  and  one 
comment  stated  the  factors  were  too 
high  for  river  operations.  Three 
comments  stated  the  table  should  be 
deleted  because  the  mobilization  factors 
created  a  performance  standard  and  not 
a  planning  standard.  One  comment 
suggested  incorporating  Table  5  with 
Table  4  to  simplify  this  portion  of  the 
rule. 

Table  5  provides  mobiUzaticm  factors 
to  assist  in  planning  for  the  recovery  of 
a  worst  case  discharge.  The  Coast  Guard 
recognizes  that  oil  recovery  operations 
are  most  effective  in  the  initial  stages 
but  also  acknowledges  that  it  is 
unreahstic  to  plan  for  the  majcoity  of  the 
response  equipment  to  be  immediately 
available.  In  rivers,  where  spills  are 
spread  rapidly,  it  is  most  important  to 
plan  for  a  strong  initial  response  to 
contain  and  recover  a  spill  and 
consequently  these  planning  factors  are 
higher  than  for  other  areas.  The  Coast 
Guard  recogr&zes  that  the  wording  of 
the  preamble  that  explained  Table  5  in 
the  NPRM  could  have  been 
misimderstood  to  constitute  a 
performance  factor.  However,  the  Coast 
Guard  has  indicated  repeatedly 
elsewhere  in  this  rule  that  this  rule  sets 
forth  planning  criteria  and  does  not 
establish  performance  standards.  "Hie 
Coast  Guard  beUeves  that  this  t^le  is 
fairly  straightforward  and  although  one 
comment  suggested  a  way  to  simplify  it, 
no  one  commented  that  it  is  confosing. 
Consequently,  Table  5  has  not  been 
changed. 

Appendix  B,  Table  6 

Table  6  provides  response  capabiHty 
caps  by  geographic  area.  The  T^^  has 
been  revised  to  reflect  the  changes 
discussed  in  the  preamble  for 
§  15S.1050(p).  Specifically,  a  unique  cap 
has  been  created  for  the  GntA  Lakes, 
and  all  axphcit  caps  fcH-  2003  have  been 
eliminated  and  replaced  with  the 
comment  that  they  %vill  be  det«rmined 
in  the  future.  The  caps  for  2003  will  be 
established  during  the  Coast  Guard 
review  of  tiie  propoeed  caps  far  1996. 
ForcoBsisteBcy  iad  continuity,  the 
effective  date  of  the  caps  has  bean 


changed  from  Mndi  IMh  to  February 
18th  for  1993. 1998.  and  2003. 

lncaiparatk»  by  Reference 

The  Director  of  the  Federal  Ragist* 
has  approved  the  material  in  S  155.140 
for  incorporation  by  reference  under  5 
U.S.C.  552  and  1  CFR  part  51.  The 
material  is  available  as  indicated  in  that 
section. 

Regulatory  Evalaatkw 

This  interim  final  rule  is  nia)or  under 
Executive  Order  12291  and  is  significant 
under  the  "Department  of 
Transportation  Regulatoiy  Policies  and 
Procedures"  (44  FR  11040;  February  26. 
1979). 

This  rulemaking  will  cost  the  oil 
transportation  indtistry  and  the  general 
public  more  than  $100  million  annually. 
It  may  also  affect  domestic  and 
international  shipments  of  ml  to  and 
from  the  United  States  and  may  generate 
substantial  pubUc  interest  and 
controversy.  These  regulations  will  also 
impact  cleanup  contractors,  oil  spill 
coop>erative8,  and  other  not-for-profit 
cleanup  organizations. 

The  interim  final  rule  cont^ns 
requirements  for  vessel  response  plans, 
as  well  as  additional  requirements  for 
certain  vessels  operating  in  Prince 
William  Sound,  Alaska.  The  impact  of 
these  requirements  has  been  analyzed 
separately  and  is  suimmarized  below. 

In  the  NPRM,  the  Coast  Guard 
solicited  public  comment  on  the  draft 
Regulatory  Impact  Analysis  (RIA)  for 
vessel  response  plans  and  the  draft 
Regulatory  Evaluation  (RE)  for  Prince 
William  Sound.  A  summary  of  the 
public  comments  received  appear  later 
in  this  discussion. 

The  Coast  Guard  has  revised  the  RIA 
and  RE  based  on  public  comments 
received,  revisions  made  to  the  IFR,  and 
two  recent  legislative  changes  whidi 
significantly  aEected  the  applicabiUty  of 
the  interim  final  rule.  As  discussed  in 
the  "Regulatory  History"  section  of  the 
preamble.  OSVs  and  certain  fish  vessels 
and  fish  tenders  are  no  longer  required 
to  prepare  vessel  response  plans,  and 
the  additional  requirements  for  PWS 
now  apply  only  to  tankers  loading  ca^ 
at  a  TAPs  facility.  Both  changes  will 
reduce  the  number  of  entities  affected. 

The  Interim  Final  RIA  and  interim 
Final  RE  are  available  in  the  docket  for 
inspection  or  copying,  as  indicated 
under  "ADDRCSSa."  Tliey  have  also 
been  placed  in  a  separate  docket  (CX^ 
91-047)  established  to  faciUtata  review 
of  the  programmatic  RIA  for  titles  IV 
andVofOPA90. 
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Ve«el  RespoDM  Plans 

In  perfonnins  the  regulatory  impact 
analysis,  the  foUowing  four  response 
plan  alternatives  were  considered: 

(1)  No  requirements, 

(2)  Comprehensive  requirements  for 
all  tank  vessels, 

(3)  Reduced  requirements  for  vessels 
carrying  oil  as  a  secondary  cargo,  and 

(4j  Reiduced  requirements  for  inland 
barges  only. 

In  response  to  public  comments  on 
the  Draft  RIA,  and  to  reflect  changes  and 
improvements  in  cost  estimates, 
numerous  modifications  have  been 
made  to  the  Interim  Final  RIA.  Principal 
changes  made  include:      ' 

•  utimates  of  the  costs  of  qualified 
individuals  have  been  included. 

•  Estimates  of  costs  for  spill  response 
capabihties  in  the  Great  Lakes  have 
been  developed. 

•  Impacts  on  costs  of  the  futiire 
increases  in  contracting  caps  have  been 
assessed. 

•  Revised  cost  data  for  major  cost 
items  have  been  incorporated. 

•  Cost/benefit  has  been  calculated  in 
terms  of  the  cost  per  barrel  of  oil  saved. 

•  Discoimt  rate  has  been  reduced 
from  10  percent  to  7  percent,  reflecting 
the  latest  0MB  guidelines. 

•  Off  Shore  Supply  Vessels  have  been 
eliminated  from  the  Industry  Profile  and 
subsequent  an^ysis. 

VRP  Industry  Profile 

The  vessels  that  are  subject  to  these 
requirements  are  divided  into  four 
distinct  groupings:  (1]  Oil  tankships  in 
international  trade,  (2)  coastal  trading 
U.S.  tankships  and  tank  barges.  (3) 
inland  tank  barges,  and  (4)  other  vessels 
not  certificated  under  46  CFR 
subchapter  D,  which  carry  oil  in  bulk  as 
a  secondary  cargo.  The  distinct  industry 
groups  comprise  the  majority  of  these 
other  vessels.  They  are  certain  fishing 
vessels  and  certain  towing  vessels. 

Approximately  363  companies 
owning  1,050  vesseb  constitute  the 
international  tankship  sector.  The 
number  of  vessels  held  by  any  one 
company  varies  from  1  to  over  50 
vessels.  The  assets  of  the  publicly  held 
tankship  operating  firms  vary  from  $28 
million  to  $95  billion. 

The  coastal  fleet  consists  of  U.S. 
owned  tankships  and  coastal  trading 
tank  barges.  The  coastal  fleet  is 
comprised  of  147  tankships  owned  by 
28  companies  and  190  tank  barges 
owned  by  52  companies.  The  number  of 
vessels  owned  by  any  one  company 
varies  from  1  to  over  10  vessels.  The 
assets  of  the  independent,  publicly-held 
companies  engaged  in  operating  the 
coastal  fleet  vary  bom  $50  million  to 
over  $1  billion. 


The  inland  barge  fleet  is  comprised  of 
409  companies  with  3,461  active  barges. 
Of  these,  219  companies  own  only  1 
vessel  or  6  percent  of  the  fleet.  The 
assets  of  puolicly  traded  firms  in  this 
industry  vary  from  $23  million  to  $13 
bUUon. 

The  fishing  vessel  industry  consists  of 
5.422  vessels  owned  by  4,587 
companies.  In  addition,  22,371 
documented  fishing  vessels  are  owned 
by  individuals.  The  vast  majority  of 
these  are  ownere  or  operatore  of  one 
vessel  Approximately  80  to  100  of  these 
vessels  or  0.4  percent  will  potentially  be 
impacted  by  this  regulation  because 
they  carry  oil  as  a  secondary  cargo. 
Virtually  all  of  these  vessels  are 
privately  owned. 

The  towing  vessel  industry  consists  of 
5,703  vessels  owned  by  2,156 
companies.  Of  these,  two  companies 
own  over  50  vessels  while  1,357  ownere 
have  only  one  vessel.  Approximately  2.5 
percent  of  the  fleet  or  150  vessels  are 
engaged  in  the  transfer  of  oil  to  other 
vessels.  This  interim  final  rule  would 
not  be  applicable  to  the  majority  of 
these  vessels  because  the  oil  carried 
would  not  be  considered  cargo  due  to 
the  nature  of  their  operation. 

YEP  Costs 

In  the  aggregate,  the  reqtiirement  for 
vessel  response  plans  will  result  in 
substantial  costs  to  the  industries 
afiected.  The  present  value  cost  of  this 
regulation  for  the  period  1992  through 
2015  is  estimated  at  $2.7  billion.  The 
bulk  of  this  cost  entails  large  capital  and 
operating  expenditures  to  ensure 
adequate  shore-based  response 
capability.  This  accounts  for  53  percent 
of  the  total  incremental  cost,  or  $1.4 
billion.  The  next  most  costly  items  are 
drills  and  training  with  costs  of  $410 
million  for  the  24-year  period  examined, 
or  15  percent  of  the  total  cost.  The 
incremental  cost  of  the  entire  regulation 
is  $318  million  for  1992.  but  declines  to 
$226  million  annually  for  the  period 
2005  through  2015. 

For  individual  tankship  or  coastal 
trading  tank  barge  owners  or  operatore. 
the  cost  of  compliance  will  vary 
shghtly.  The  owners  or  operatora  of 
large  fleets  can  spread  the  costs  of 
responseplan  development  over  many 
vessels,  llie  aimual  cost  per  vessel  to 
major  oil  companies  is  estimated  to  be 
$6,500  per  vessel.  However,  the  small 
independent  operators  are  not  placed  at 
a  significant  cost  disadvantage  over 
larger  independent  operatora,  as  they 
have  been  able  to  find  cost  effective 
means  to  develop  and  maintain  plans. 
The  cost  to  small  independent  vessels 
ownera  or  operatore  is  estimated  to  be 
$6,900  per  vessel. 


For  individual  inland  tank  barge 
ownera  or  operatora,  however,  the  cost 
per  tank  baige  will  vary  Mridely 
according  to  the  number  of  bairges 
owned.  Large  operatora  are  expected  to 
gain  economies  of  scale  on  a  cost-per- 
barge  basis,  as  they  are  able  to  spread 
the  costs  of  plan  development, 
maintenance,  revision,  and  drills  over  a 
larger  number  of  barges.  For  companies 
wiu  more  than  80  barges,  the  annual 
cost  is  estimated  to  be  less  than  $2,900 
per  barge  for  development  and 
maintenance  of  the  plan,  drill  costs,  and 
inland  response  capability.  In  contrast, 
the  cost  for  companies  with  1  to  9 
barges  is  estimated  between  $7,500  and 
$17,300  per  barge  per  year.  The  wide 
variance  of  costs  withui  the  inland  tank 
barge  industry  is  a  direct  result  of  fleet 
size. 

For  fleets  of  approximately  equal  size, 
the  annual  costs  per  tank  barge  is 
expected  to  be  lower  than  the  annual 
costs  per  tank  vessel.  This  is  due  to  a 
nimiber  of  factora  including  reduced 
drill  fi^uency,  no  requirement  for 
comprehensive  on-board  response 
plans,  and  the  ability  to  prepare  one 
vessel-specific  appendix  for  a  large 
number  of  nearly  identical  barges. 
Additionally,  it  is  expected  that  most 
barge  ownera  or  operatora  will  submit 
one  basic  plan  with  separate  vessel 
specific  and  geographic  specific 
appendices. 

The  costs  for  certain  fishing  vessel 
and  certain  towing  vessel  ownera  or 
operatora  are  estimated  to  be  about 
$1,000  per  year.  As  with  other  vessels, 
there  would  be  economies  of  scale  for 
owners  or  operatora  of  multiple  vessels. 

VRP  Summary  of  Benefits 

The  principal  benefit  of  the  vessel 
response  plan  requirement  is  a  potential 
reduction  in  oil  spilled  with  a 
corresponding  reduction  in  natural 
resource  damages  and  cleanup  costs. 
Vessel  response  plans  are  expected  to 
influence:  Oil  outflow  volumes  when  an 
incident  occura;  spill  preparedness;  and 
response  management  The 
requirements  of  the  interim  final  rule 
should  result  in:  improved  notification 
and  communications;  quicker 
mobilization  and  reduced  response 
times;  and  clearer  procedures  and 
guidelines  for  onboard  transfera, 
lightering,  and  towing.  The  potential 
benefits  of  vessel  response  plans  were 
calculated  by  conducting  detailed 
analyses  of  historical  cases  and  by 
assessing  the  effectiveness  they  might 
have  had  in  redtidng  outflows,  cleanup 
costs,  and  damages.  This  analysis 
showed  that  VRPs  can  be  expected  to 
result  in  environmental  improvements 
ranging  from  7  to  22  percent. 
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Quantifylsg  benafiti  of  avoided 
natural  resource  damages  assodaled 
with  the  vessel  responaeplazi 
regulations  is  difficult.  The  ideal 
methodology  would  be  to  conduct  a 
multipto  case  study  of  Uatorlcd  apill 
data  tnat  would  inclxide  natxiral 
resource  damage  assessments.  The 
results  would  represent  &e  range  of 
benefits  from  aroided  natural  resource 
damages.  This  could  not  be  done  for  two 
reasons.  First,  Aere  are  a  limited 
nim^r  of  claims  actually  settled  which 
established  a  resource  damage  and 
restoration  claim.  Second,  anhou^ 
models  and  methodologies  are  berbig 
developed  which  may  better  quanti^ 
natural  resource  damages,  there  is  a  lack 
of  standardized  models  to  do  these 
assessments. 

The  Coast  Guard  is  umdertaldns 
further  woilc  to  refine  and  expand  its 
database  of  oil  spill  cleanup  and  damage 
cost  information  and  is  further  studying 
the  matter  of  natural  resource  damage 
valuation,  wrhich  is  currently  the  ni^ect 
of  comprehensive  research  and 
evaluation  by  NOAA.  This  will  facilitate 
development  of  more  accurate, 
representative  and  ctmrtstent  spill-tmit 
values  to  serve  as  the  basis  for 
reevaluating  benefit  estimates  in  this 
and  other  r^ulatory  evaluations 
undertaken  lor  1h»  implementation  of 
OPA90. 

PuUic  CommenU  on  the  Draft  VHP  KIA 

Several  comments  stated  that  the  VRP 
requirements  cannot  be  analyzed  in 
isolation  of  other  requirements 
contained  in  OPA  90,  particularly  the 
double  hull  requirement  Tlie  Gnit 
Guard  acknowledges  that  scnne  of  the 
rules  required  by  sections  FV  and  V  of 
OPA  will  interact  with  each  other.  For 
example,  the  beneficial  impact  of  the 
double  hull  rule  is  the  (educed  amoimt 
of  oil  spilled  after  certain  goundings  or 
coUisicms.  This  reduction  in  the  volume 
of  oil  spilled  may  reduce  the  calculated 
"cost  efCectiveness"  of  vessel  response 
plans  for  these  vessels. 

The  Coast  Guard  intends  to  conduct  a 
comprehensive,  programmatic  RIA  for 
all  title  IV  and  V  QPArules.  This 
comprehensive  RIA  will  evaluate  the 
interaction  of  the  rules  relative  to  each 
other,  and  assess  their  impafTts  in  total. 
However,  since  the  rules  will  be 
developed  and  issued  individually  ever 
several  years,  each  rule  will  xmdergo  an 
interim  evaluation  against  a  baseline 
that  assumes  no  other  OPA  90 
reouirements  are  implemented. 

several  comments  also  stated  that  the 
RIA  did  not  take  into  consideration 
macroeconomic  impacts  and  the  bet 
that  currant  economic  market 
conditions  are  poor.  The  RIA  considers 


the  coats  of  this  rule  on  GNP,  InflatiaB. 
employment  and  >>«l*nn*  of  payments.  It 
also  takes  into  considaration  eoonomic 
conditions  when  examining  the  <tnpAr^ 
of  fills  rule. 

Many  comments  ugaad  that  the  RIA 
underestimated  costs.  The  oil  spiU 
response  industry  is  undergoing  a 
significant  change  as  a  resmt  oiQPA  90. 
New  corporations  are  emeiging  in 
response  to  these  ragulations.  When 
new  industries  develop,  costs  are 
initially  high  as  companies  gear  up  and 
buy  new  equipment.  As  dentand 
increases  and  economies  of  scale  are 
created,  costs  tend  to  drop.  For  example, 
the  Marine  Preservation  Association 
which  funds  the  Marine  Spill  Response 
Corporation  (MSRC)  has  redu(»d  its 
annual  dues  for  vessel  owners  and 
operators  from  $50,000  to  $10,000.  In 
additian,  the  Natural  Resourcs 
Corporation  (NRC)  offers  vessel  owners 
and  operators  spill  response  contracts 
on  a  per  voyage  basis.  In  the  near  future, 
with  more  companies  entering  the  spill 
response  market,  costs  of  contracting 
should  continue  to  decline  as  a  resim  of 
intensified  competition. 

Gonmients  noted  that  the  RIA  did  not 
capture  certain  cost  elements,  including 
the  costs  of  cap  increases  in  1998  and 
2003,  the  cost  of  recruiting,  training, 
and  drilling  quahfied  individuals  and 
response  teams,  the  additional  costs  of 
NRC,  the  cost  of  establishing  Great 
Lakes  spill  capabilities,  and  the  cost  of 
assessing  contractor  capability.  One 
comment -stated  that  Ae  cost  of 
comfMny  specific  table-top  drills  were 
underestimated.  Another  comment 
stated  that  the  costs  to  the  inland  barge 
industry  were  imderestimated.  In 
response  to  the  commmits,  additional 
analysis  has  been  included  in  the 
Interim  Final  RIA  to  evaluate  these 
costs.  Several  cost  estimates  were 
increased,  and  incremental  costs 
assumptions  were  reviewed,  in  U^t  of 
additional  cost  information  provided  in 
the  comments. 

Several  comments  presented 
arguments  concerning  which  industry 
costs  ^ovdd  be  included  in  the  cost 
calculations.  Several  comments  aigued 
that  costs  incurred  prior  to,  but  in 
anticipation  of,  C^A  90  should  be 
included  in  the  calculations.  Others 
argued  that  it  was  incorrect  to  include 
costs  for  response  activkies  that 
preceded  passage  of  OPA  9a  The  Coast 
Guard  determined  Uiat  it  was 
apprtmriate  to  include  in  the  RIA  thoae 
costs  that  industry  spent  in  anticipation 
of  the  rule.  The  Coast  Guard  considered 
that  after  the  Exxon  Valdez  spill,  there 
was  strong  sentiment  in  Congress  for 
developing  compr^wnsive  spiU 
prevention  regulations,  resulting  in 


pTfMmulgatloii  of  OPA  90.  Industry, 
anticipating  this  action,  took  many 
prelizninary  actions  including  the 
develc^unent  of  MSRC  The  Coaat  Guard 
could  have  begun  rmtting  this  rule  using 
a  later  date.  However,  the  cost/benefit 
ratio  of  this  rule  is  not  dependant  on 
where  the  RIA  chose  to  begin  y'/Mi^iryg  if 
the  cost  projecticms  began  in  a  later 
year,  related  benefit  estimates  would  be 
reduced.  The  ratio  of  costs  to  benefits 
would  be  relatively  unafiacted  by  choice 
of  the  year  costing  begins. 

One  comment  notedthat  the  costs 
incurred  by  oil  spill  cooperatives  sbowld 
be  included  in  the  RIA.  The  interim 
final  RIA  has  been  revised  to  include 
the  appropriate  incremental  portion  ef 
cooperatives  budgets  that  can  be 
directly  accredited  to  the  VRP 
requiremenU. 

Several  comments  noted  that  the  RIA 
did  not  ar/-./nint  for  firefighting,  salvage 
and  lightering  costs.  The  interim  final 
rule  permits  the  owner  or  operator  of  a 
vessel  to  meet  the  firefighting  and 
salvage  requirements  by  obtainii>g  the 
written  consent  of  the  provider  before 
listing  the  provider  in  the  VRP  as  as 
availahle  resource.  The  interim  final 
rule  also  permits  the  owner  or  operator 
of  a  barge  which  operates  on  rivers  and 
canals  to  meet  the  lightering 
requirements  by  obtaining  uie  %mtten 
consent  of  the  provider.  These  are 
changes  from  the  NPRM,  which 
required  the  nHire  rigorous  forms  of 
"contract  or  other  approved  means." 
The  interim  final  FIA  omcludes  that 
due  to  competition  in  the  salvage  and 
firefighting  industry,  salvage  and 
firefighting  companies  will  not  charge 
retainer  fees  for  a  listing  in  a  vessel 
response  plan.  The  interim  final  rule 
does  not  require  advance  contracting  for 
dedicated  lightering  vessels.  Therefore, 
the  RIA  is  correct  in  not  including  these 
costs. 

Several  comments  noted  th^  the  RIA 
did  not  include  the  costs  of  dispersants. 
The  interim  final  rule  does  not  require 
the  owner  or  operator  of  a  vessel  to 
ensure  through  contract  or  other 
approved  means  the  availability  of 
dispersants.  Rather,  the  identification  of 
dispersants  is  optional  in  certain  areas 
where  year-round  use  of  dispersants  has 
been  approved.  Because  identificatioB 
of  dispersants  is  allowed  but  not 
required,  the  co^  of  dispersants  has 
correctly  bean  omitted  ^om  the  RLA. 

One  comment  noted  that  costs  are 
inacciirate  because  the  full  impact  of  die 
NCP  and  AC7s  an  die  vessel  respoaae 
plans  are  unknown.  In  NVIC  No.  9-02. 
the  Coast  Guard  announced  that  it  will 
evaluate  whether  a  lesponae  plan  is 
consistent  with  the  NCP  by  using  the 
existing  NCP  published  in  40  CFR  part 
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300.  Fuither,  the  local  oil  and  hazardous 
substances  contingency  plans  in  effect 
on  August  18, 1992  will  be  used  to 
evaluate  whether  or  not  a  response  plan 
submitted  to  meet  the  Febniary  18, 1993 
deadline  is  consistent  with  the  ACF. 
The  Coast  Guard  does  not  anticipate 
significant  additional  costs  in  making  a 
vessel  response  plan  consistent  with  the 
revised  NCP  and  ACPs.  However,  if 
there  are  significant  costs,  they  will  be 
captured  in  the  final  RIA. 

Several  comments  stated  that  the 
Coast  Guard  should  have  considered 
costs  in  the  determination  of 
"Maximum  Extent  Possible".  As 
previously  discussed  in  "Section 
155.1020  Definitions"  the  Coast  Guard 
did  consider  costs  in  the  development 
of  this  rule  making. 

A  few  comments  claimed  that  the 
costs  of  training  were  underestimated. 
The  Coast  Guard  has  used  the  best 
available  data  on  training  costs  and 
believes  the  RIA  is  accurate. 

One  comment  stated  that  the  costs  of 
revisions  of  names  and  phone  numbers 
was  not  included  in  the  draft  RIA. 
Another  comment  stated  that  the  costs 
of  making  copies  were  luiderestimated. 
It  is  anticipated  that  these  costs  will  be 
small  and  are  adequately  captured  in 
the  paperwork  costs  and  effort 
estimates. 

Several  comments  stated  that  the 
benefit  estimates  used  in  the  draft  RIA 
were  too  low,  specifically  the  natural 
resource  damage  assessment  (NRDA) 
estimates.  Others  stated  the  NRDA 
estimates  were  too  high.  The  interim 
final  RIA  does  not  place  a  dollar  value 
on  the  benefits  of  avoided  natural 
resoiuce  damages  associated  with  the 
vessel  response  plan  regulations.  The 
Coast  Guard  has  determined  that  there 
are  insufficient  data  and  no 
standardized  models  with  which  to 
reUably  value  these  benefits.  The  Coast 
Guard  and  NOAA  are  conducting 
further  research  and  evaluation  to 
facihtate  the  development  of  more 
accurate,  representative  and  consistent 
spill-imit  values  to  serve  as  the  basis  for 
reevaluating  the  benefits  estimates. 

For  purposes  of  the  interim  final  RIA, 
benefits  have  been  estimated  on  the 
basis  of  the  volimie  of  oil  spills 
prevented.  This  provides  the  basis  for  a 
"cost  effectiveness"  analysis  rather  than 
a  benefit-cost  assessment.  The  Coast 
Guard  and  0MB  have  determined  that 
this  is  the  most  appropriate  approach 
until  revised  NRDA  estimates  can  be 
developed. 

One  comment  stated  that  using 
historical  spill  data  underestimates  the 
benefits  of  the  regulation  because  the 
historical  costs  do  not  take  into 
consideration  the  new  liability  regimes 


established  in  FWPCA  as  amended  by 
OPA  90.  As  disaissed  above,  there  is  an 
ongoing  effort  to  improve  the  estimation 
of  benefits.  Another  comment  stated 
that  the  draft  RIA  overestimated  future 
spill  volumes.  The  Coast  Guard  believes 
using  historical  spill  data  is  the  most 
accurate  method  currently  available  to 
estimate  future  spills. 

Several  comments  thought  that  the 
effectiveness  rates  for  vessel  response 
plans  are  too  high.  The  potential 
benefits  of  VRPs  were  quantified  by 
conducting  detailed  analysis  of 
historical  cases  and  assessing  the 
effectiveness  VRPs  might  have  had  in 
reducing  outflows,  cleanup  costs,  and 
damages.  This  analysis  showed  that 
VRPs  can  be  expected  to  result  in 
environmental  improvements  ranging 
from  7  to  22  percent.  The  interim  final 
RIA  used  an  effiectiveness  measure  of  15 
percent  The  Coast  Guard  considers  this 
to  be  a  reasonable  measure,  based  on  the 
best  information  currently  available. 

One  comment  noted  that  the  RIA  did 
not  include  the  benefits  of  positive  job 
gains  in  the  oil  spill  recovery  industry. 
The  Coast  Guard  was  unable  to 
precisely  estimate  the  number  of  jobs 
that  will  be  developed  as  a  result  of  this 
rule.  To  the  extent  that  jobs  are  in  fact 
being  created,  this  will  have  a  positive 
effect  on  employment  in  some  parts  of 
the  country. 

One  comment  noted  that  the  time 
horizons  for  benefits  estimates  were  too 
short.  The  Coast  Guard  and  0MB 
commonly  use  a  10  year  horizon  for  the 
analysis  of  costs  and  benefits.  The 
vessel  response  plan  RIA  uses  a  23  year 
time  horizon.  This  time  horizon  was 
chosen  for  this  rule  to  coincide  with  the 
time  horizon  used  with  the  double  hull 
rule. 

Additioiud  Response  Plans 
Requirements  for  Certain  Vessels 
Operating  in  Prince  William  Sound. 
Alaska 

PWS  Industry  Profile 

Vessel  traffic  in  Prince  William  Sound 
is  dominated  by  large  crude  tankers 
calling  at  the  Trans-Alaska  Pipeline 
(TAPS)  terminal  near  Valdez,  Alaska. 
The  terminal  is  operated  by  the  Alyeska 
Pipeline  Service  Company,  a 
consortiiun  of  seven  major  oil 
companies.  This  trade  consists  of 
approximately  900  tanker  loadings 
acco\mting  for  approximately  700 
million  barrels  of  Alaskan  North  Slope 
crude  annually.  However,  North  Slope 
oil  production  is  now  declining  and  is 
expected  to  continue  to  drop  about  6- 
7%  per  year.  The  vast  majority  of 
tankers  calUng  at  the  TAPs  terminal  are 
U.S.  flagged,  single  hulled  vessels.  The 


operaton  are  large  oil  companies, 
including  Alyeska  consortium  members 
and  independent  U.S.  vessel  operators. 

Tankers  loading  cargo  at  a  TAPS 
facility  are  the  only  vessels  siibject  to 
the  special  requirements  of  section  5005 
of  OPA  90.  The  draft  RE  addressed  all 
tank  vessels  operating  on  PWS. 
including  barges  and  relatively  small, 
single-hull  tankships.  As  previously 
discussed,  the  interim  final  rule  now 
applies  only  to  tankers  loading  at  a 
TAPS  facility.  Other  vessels  have  been 
eliminated  from  the  PWS  Industry 
Profile  and  subsequent  analysis  in  the 
interim  final  RE. 

PWS  Costs 

Over  the  10-year  period  (1993-2002), 
costs  for  compliance  for  TAPS  vessels 
wiU  be  $232  miUion.  It  is  estimated  that 
compliance  with  section  5005  will  cost 
tankers  loading  cargo  at  a  TAPs  facility 
an  average  of  ^7,000  for  each  cargo 
load  transferred  and  transported  in  the 
Soimd  during  the  10-year  period.  This 
will  increase  unit  cost  per  barrel  by 
approximately  6  cents  (or  0.15  cents  per 
gallon).  This  small  price  increase  would 
likely  have  a  negUgible  impact  on  this 
market. 

PWS  Summary  of  Benefits 

OPA  90  places  additional 
requirements  on  the  spill  response 
capability  of  tankera  loading  cargo  at  a 
TAPS  facility.  These  added 
requirements  are  intended  to  provide 
additional  response  capabihty  to  protect 
the  unique,  environmentally  sensitive 
area  of  PWS.  Specifically,  section  5005 
of  OPA  90  requires:  Prepositioned 
response  equipment;  establishment  of 
an  oil  spill  removal  organization; 
training  of  local  citizens  and  fish 
hatchery  employees  in  oil  spill  removal 
techniques;  periodic  testing  and 
certification  of  equipment;  and  exercises 
to  test  the  capability  of  the  equipment 
and  trained  personnel. 

Prepositioned  equipment,  including 
escort  response  vessels,  improves  the 
e^ctiveness  of  offensive  operations 
(i.e.,  containment  and  recovery  of  oil  in 
the  general  vicinity  of  the  spill  site). 
Prepositioning  serves  to  put 
containment  and  removal  capability  on 
scene  very  rapidly,  making  the  response 
more  effective.  It  has  been  estimated 
that  prepositioned  equipment  alone  has 
the  capabihty  of  recovering  up  to 
256,000  barrels  of  crude  in  the  first 
three  days  following  a  spill.  Quick 
recovery  of  oil  from  the  environment 
has  the  efiiect  of  reducing  the  net  size  of 
the  spill,  thereby  reducing 
environmental  and  other  harmful 
consequences,  the  amount  of  the 
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shoreline  threatened,  and  overall 
cleanup  costs. 

Quantified  benefits  for  the  TAPs 
traffic  in  present  value  were  estimated 
in  total  barrels  of  oil  recovered.  Oil 
spille^e  during  the  period  1993-2002  is 
projected  to  be  about  285,000  barrels  of 
crude  and  is  based  on  spill  probabiUties 
for  the  types  of  vessels  and  numbers  of 
movements  characteristic  of  TAPS 
traffic.  Of  that  spillage,  it  is  estimated 
that  prepositioned  equipment  can 
recover  nearly  58,000  barrels  of  oil  in 
the  three  days  following  a  spill. 

There  are  additional  benefits  which 
are  not  quantifiable.  Effectiveness  of 
defense  operations  is  enhanced  both  by 
the  training  of  citizens  and  hatchery 
employees  so  they  may  assist  in 
nearshore  and  onshore  operations,  and 
by  prepositioning  containment  and 
cleanup  equipment  near  where  it  would 
be  utilized.  Also,  area  drills  are 
expected  to  improve  the  proficiency  of 
both  offensive  and  defensive  operations. 

For  the  TAPs  traffic,  quantified 
benefits  in  present  value  from  the 
regulations  are  estimated  at 
approximately  42,000  barrels  of  oil 
recovered  over  the  10-year  study  period. 
Discounted  costs  over  the  same  period 
amoimt  to  $164  million.  This  regulation 
is  therefore  expected  to  cost  $3,899  for 
every  barrel  of  oil  recovered. 

Public  Comments  on  the  Draft  PWS  RE 

Most  comments  questioned  the 
assumptions  underlying  the  costs  and 
benefits.  Many  of  the  comments 
received  on  the  draft  VRP  RIA  may  also 
be  applicable  to  the  PWS  RE.  Several 
comments  were  received  on  the  cost  and 
benefits  of  extending  the  requirements 
of  Section  5005  of  OPA  90  to  Non-Taps 
vessels.  As  previously  noted,  non-TAPs 
vessels  are  no  longer  subject  to  the 
additional  requirements  of  Section 
5005. 

One  comment  stated  that  the  RE 
significantly  underestimated  the  cost  of 
compliance  by  failing  to  consider  the 
costs  of  response  resources  that  have 
been  added  since  1989  to  meet  the 
requirements  of  Section  5005  of  OPA  90 
and  similar  legislation  in  Alaska.  Two 
comments  stated  that  the  cost  associated 
with  a  proposed  regulation  should  be 
measured  from  the  time  of  the  rule,  not 
from  an  earlier  point,  and  that  the  cost 
that  should  be  assessed  to  Section  5005 
are  those  that  will  be  incurred  after  the 
rules  are  finalized.  As  previously 
discussed  in  the  public  comments 
regarding  the  VRP  RIA,  the  Coast  Guard 
has  included  in  the  RE  those  costs  that 
industry  spent  after  the  Exxon  Valdez 
spill  in  anticipation  of  the  rule. 

One  comment  stated  that  the  RE  has 
obscured  an  accurate  cost-benefit 


analysis  by  including  the  cost  of 
existing  prepositioned  response 
equipment  already  required  by  State  law 
and  alreadyprociued  by  PWS  vessel 
operators.  Tois  comment  stated  that  the 
costs  of  implementing  the  regulations 
for  Section  5005  should  be  zero  because 
the  Federal  regulations  would  impose 
no  additional  major  expenses  to  private 
business  beyond  what  nas  already  been 
incurred.  Another  comment  argued  that 
no  costs  should  be  attributed  to  the 
Federal  regulations  because  of  the 
existence  of  the  State  of  Alaska's 
regulations. 

There  is  no  giiarantee  that  Alaska's 
state  laws  will  not  be  amended  Or 
repealed  in  the  future.  If  the  Coast 
Guard  were  to  regard  the  OPA  90 
requirements  as  having  no  costs, 
because  of  already  implemented  State 
response  programs,  then  it  would  also 
have  to  conclude  there  are  no  benefits, 
either.  Therefore,  the  Coast  Guard  does 
not  agree  that  the  costs  should  be 
decreased. 

One  comment  noted  that  the  draft  RE 
did  not  consider  the  human  health 
efiiscts  in  PWS  including  the 
psychological  and  social  effects  on  the 
commimity.  There  are  no  specific  costs 
and  the  Coast  Guard  was  unable  to 
quantify  these  benefits.  To  the  extent 
that  this  rule  would  improve  human 
health,  the  identifiable  benefits  would 
thus  outweigh  costs. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq).  the  Coast  Guard 
has  considered  whether  this  interim 
final  rule  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  imder  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632).  This 
evaluation  was  carried  out  as  part  of  the 
Interim  Final  RIA  and  the  Interim  Final 
RE  for  this  interim  final  rule.  Copies  are 
available  in  the  docket  for  inspection  or 
copying  where  indicated  under 
"ADDRESSES." 

Small  Entity  Impact  of  Vessel  Response 
Plans 

The  impact  of  vessel  response  plan 
requirements  will  be  distriouted 
di^erently  across  various  sectors  of  the 
U.S.  waterbome  oil  transportation 
industry.  There  are  a  number  of 
companies  meeting  the  definition  of  a 
small  business  operating  in  each  sector 
of  the  industry. 

Some  smallowners  or  operators  of 
international  flag  tankers,  which  call 


infirequently  in  U.S.  waters,  may  choose 
to  discontinue  U.S.  trade.  However,  they 
will  be  able  to  use  their  vessels  in  other 
trades.  The  requirements  are  not 
expected  to  place  more  burdensome 
financial  strains  on  these  operators  than 
on  larger  independent  operators. 

Small  operators  of  coMtal  tankers  and 
tank  barges  will  incur  a  minor 
competitive  disadvantage  versus  larger 
operators.  However,  the  reauirement  for 
a  response  plan,  by  itself,  should  not 
force  these  companies  to  exit  the 
business. 

These  regulations  may  impact 
noticeably  on  small  operators  of  inland 
barges.  The  cost  to  develop  plans  for  the 
inland  barge  fleet  is  considerably  lower 
than  for  coastal  barges.  However,  costs 
spread  over  one  or  two  barges  in  an 
individual  firm's  fleet  may  comprise  a 
comparatively  higher  percentage  of  the 
total  cost  of  operating  these  baizes.  This 
regulation  may  further  contribute  to  the 
current  consolidation  taking  place 
within  this  industry.  The  Coast  Guard 
anticipates  that  many  of  these  smaller 
operators  will  share  the  costs  of  plan 
development  on  an  industry-wide  basis, 
thus  reduciiig  their  individual  costs. 

Tlie  annual  cost  of  compUance  for 
certain  fishing  vessels  and  towing 
vessels  that  carry  oil  in  bulk  as  a 
secondary  cargo  is  expected  to  be 
approximately  $1,000.  Although  the 
cost  per  gallon  of  oil  carried  as  cargo 
may  be  relatively  high,  the  total  annual 
cost  is  relatively  small.  A  number  of 
these  operators  (particularly  of  tug/tow 
boats]  may  cease  to  carry  oil  in  bulk  as 
cargo.  This  would  not  necessarily 
prevent  them  from  continuing  to  operate 
in  their  capacity  as  tug/tow  boats.  The 
interim  final  rule  subjects  these  vessels 
to  reduced  requirements  in  accordance 
with  the  recommendation  of  the 
Negotiated  Rulemaking  Committee.  It  is 
estimated  that  the  costs  to  meet  these 
reduced  response  plan  requirements  for 
secondary  carriers  is  10  percent  of  the 
cost  to  meet  the  comprehensive 
standards  if  the  latter  were  required. 

Although  the  Initial  Regulatory 
FlexibiUty  Analysis  indicates  that  some 
small  businesses  may  be  impacted,  the 
Coast  Guard  believes  that  the  existing 
exemption  provisions  contained  in 
§  155.130  will  minimize  the  impact  on 
small  entities.  Section  155.130  allows 
for  exemptions  or  partial  exemptions 
from  compliance  with  any  requirement 
in  33  CFR  155  if  among  other  things. 
compliance  with  a  specific  requirement 
is  economically  impractical.  Therefore, 
the  Coast  Guard  certifies  under  5  U  S.C 
605(b)  that  this  interim  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 
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Pultiu:  CaouDMito  WUfa  iMpact  Is 
SoMllEalatiai 

SevBral  Tessel  ownen  on  the  Oeet 
Lakes  stated  tliat  small  bosinesses 
would  be  disproportionately  impacted 
because  of  the  small  mmibw  of  vessel 
owners  available  on  the  &eat  Lakes  to 
share  the  costs  of  supporting  the  needed 
oil  spill  response  inlrastructure.  Tina 
situation  is  aggravated  by  the  large  size 
and  relative  remoteness  of  the  Great 
Lakes,  and  the  lack  of  a  preexisting  oil 
spill  response  network  prior  to  the 
passage  of  OPA  90.  Several  comments 
were  also  received  from  the  asfdialt 
industry  located  on  the  Great  Lakes  who 
stated  that  the  cost  of  the  VRP 
requirements  may  require  them  to 
abandon  the  use  of  small  barges  to 
transport  asphalt  It  is  b^eved  that 
some  of  the  affected  barge  ovmers 
would  fall  within  the  classification  of 
small  entities. 

After  considering  all  comments 
received  on  the  N^M.  ym  reassessed 
our  proposed  requirements  for  the  Great 
Lakes.  As  a  result  the  interim  final  rule 
has  been  lavised  to  lower  the  planning 
requirements  for  vessels  carrying  groups 
I  through  rv  petroleum  oil  as  a  primary 
cargo  on  the  Great  Lakes.  The  worst  case 
discharge  caps  have  beoa  reduced  by  50 
percent  and  the  corresponding  response 
times  have  been  increased  by  6  hours. 

The  interim  final  rule  also  establishes 
imique  planning  criteria  for  vessels 
carrying  group  V  oil  as  a  primary  cargo. 
The  plaiming  requirements  for  group  V 
oils,  which  includes  a^halt,  take  into 
consideration  the  unique  characteristics 
of  these  oils  and  also  recognizes  that 
e.xisting  response  capabilities  for  these 
oils  are  not  as  well  developed  as  for 
odier  oil  groups.  Caps  do  not  apply  to 
Group  V  oils.  Additionally,  most  of  the 
required  response  equipment  can  be 
identified  in  the  VRP  with  the  written 
consent  of  the  provider,  eliminating  the 
more  costly  types  of  "contract  or  ottier 
approved  means".  Most  of  the 
equipment  that  must  be  identified  must 
only  be  capable  of  being  deployed  with 
24  hours  of  discovenr  of  the  spill  to  the 
nearest  port,  rather  than  being  on-scene 
within  a  shorter  time  frame. 

Taken  collectively,  the  Coast  Guard 
beheves  that  these  changes  to  the 
interim  final  rule  will  reduce  at  least 
partly  the  burden  on  small  entities 
operating  within  the  Greet  Lakes.  For 
those  vessel  owners  and  operators  who 
still  find  it  physically  or  economically 
impractic^le  to  comply  with  the  VRP 
regulations,  they  will  be  permitted 
under  33  CFR  155.130  to  request  a 
compliance  exemption  fiom  portuxis  of 
the  requirements. 


A  number  of  conmflBta  were 
concerned  that  the  cost  of  the  VRP 
requirwnants  lor  vessels  operating  in 
remote  areas  aight  be  prohihitivaly 
hi^.  The  id«ati£ed  areas  include  the 
Aleutitti  Islands  and  other  areas  of 
Alaska.  Guam.  American  Samoa,  and 
other  lamoto  areas  in  the  Pacific.  It  is 
belifBved  that  a  number  of  the  vessel 
owners  operating  in  these  remote  areas 
ace  nnall  antitias.  As  noted  above,  these 
small  entities  will  be  permitted  under 
33  CFR  155.130  to  re<^iest  a  compliance 
exemption  from  portiuis  of  the 
requirements. 

SmaH  Entity  Impact  of  Additional 
B^ifH»«^™^»  nan  Ksqnfmnents  for 
Certain  VeoMfb  Operating  in  Prince 
William  Sound,  Alaska 

Many  operators  of  TAPS  vessels  are 

subsidiaries  of  large,  integrated 
petrolexim  companies,  such  as  ARCO 
Marine,  Chevron  Shipping,  and  Exxon 
Shipping.  While  other  operators  are 
independent  ocean  carriers,  none  could 
be  icuntified  whose  current 
employment  (including  that  of  corporate 
affiliates]  was  below  the  500-employee 
threshold  used  by  the  Small  Business 
Administration  for  identification  of 
small  enterprises  in  deep-sea  fi<eight 
transportation. 

Because  it  expects  the  impact  of 
section  5005  of  OPA  90  to  be  minimal, 
the  Coast  Guard  certifies  imder  5  U.S.C 
605(b)  that  this  interim  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Collection  of  fadbrmation 

This  rule  contains  collection  of 
information  requirements.  The  Coast 
Guard  has  submitted  the  requirements 
to  the  Office  of  Management  and  Budget 
(0MB)  for  review  imder  section  3504(h) 
of  the  P(^>erwork  Reduction  Act  (44 
U.S.C  3501  etseq.),  and  OMB  has 
approved  them.  The  OMB  approvals  for 
each  subpart  of  the  interim  final  rule  are 
disotssed  separately. 

Subpart  D    Veasel  Response  Plans 

The  section  nimibers  are  §§  155.1025. 
155.1035. 155.1045, 155.1055, 155.1060, 
155.1065.  and  155.1070,  and  the 
conespondi]^  CMB  Control  Number 
2115-0595.  lois  is  a  provisional 
approval  which  expires  on  September 
30, 1993.  The  Coast  Guard  has  made 
several  changes  to  the  interim  fiiud  rule 
that  will  reduce  the  infonnation 
collection  burdens.  These  changes  have 
been  discussed  in  the  preamble.  The 
Coast  Guard  will  confer  comments 
received  in  response  to  the  interim  final 
rule  and  may  further  revise  the  final 
rule  to  reduce  the  paperwoii:  burdm. 


Final  appioval  yM  be  obtained  from 
OMB  prior  to  publication  of  the  final 
rule. 

As  indicated  elsewham  in  the 
preamble,  commanters  submitted 
extensive  coraaients  on  the  paperwork 
burden  in  the  rule  to  OMB  uui  to  the 
docket  Many  commsnters  believe  that 
thpe  paporwoik  cost  burdens  vrere 
imdereetimated  and  es  a  result  the 
interim  final  RIA  cuirently  estimates 
approximatriy  $29  millitxi  in  initial 
year  costs  to  the  industry 
(approxioiBtely  10  percent  of  the  total 
first  yew  costs). 

Given  the  statutory  deadline  for 
Fabruary  18, 1993.  U  has  been  difficult 
to  assess  the  validly  of  all  comments 
received  th^  would  serve  to  balance  the 
cost  of  reporting  uid  recordkeeping 
against  the  prai^ioal  utiUty  of  the 
information  to  the  Coast  Guard  for  plan 
review  and  by  afiectad  companies  and 
individuals  in  responding  to  discharges. 
Many  commanters.  ior  example, 
questioned  the  usefulness  of  detailed 
information  required  in  initial  response 
plans— the  detailed  list  in  §  154.1035  of 
equipment  by  location,  make,  model, 
and  effectively  daily  recovery  rates,  for 
example.  V^ere  such  requir«nents  have 
been  retained  in  this  interim  final  nile. 
the  Coast  Guard  believes  the 
information  is  essential  in  order  to 
evaluate  objectively  the  adequacy  of  a 
response  plan.  Howovot.  the  Coaist 
Guard  is  also  working  to  set  in  place 
supplementary  procedures  that  could 
reduce  some  of  these  requirements.  To 
this  end.  on  December  4. 1992.  it 
promulgated  Navigation  and  Vessel 
Inspection  Circular  (NVIC)  12-92 
entitled.  "Guidelines  for  the 
Classification  and  Inspection  of  Oil 
Spill  Removal  Organizations  (OSROs)." 
There  may  be  cases  where  owners  or 
operators  submitting  response  plans 
will  not  have  adequate  information 
regarding  the  oil  spill  removal 
organization(s)  or  the  private  personnel 
and  equipment  or  both  by  February  18, 
1993,  to  meet  all  the  specific 
requirements  in  this  interim  final  rule. 
In  the  initial  submittal,  they  should 
acknowledge  what  infwmation  is 
lacking,  explain  why,  and  request  a 
waiver  witn  regard  to  submittal  of  such 
information.  Upon  good  cause  shown  in 
the  waivar  request,  the  Coast  Guard  may 
grant  a  waiver  for  a  reasonable  period, 
not  to  extend  beyond  August  18, 1993, 
for  submittal  of  information  regarding 
the  oil  spill  removal  organization(s)  or 
the  private  personnel  and  equipment  or 
both. 

When  ovvners  or  operators  believe  the 
existing  infbnn<^tion  burdens  continue 
to  be  unduly  burdensome,  the  Coast 
Guard  actively  soUcits  comments  and 
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suggestions  for  further  amendments  that 
will  reduce  information  collection 
burdens  while  meeting  the  requirements 
of  OPA  90  and  the  need  for  adequate 
information  for  plan  review  end 
discharge  response. 

Persons  submitting  comments  on  the 
requirements  should  submit  their 
comments  both  to  0MB  and  to  the  Coast 
Guard  where  indicated  under 
"ADDRESSES". 

Subpart  E    Additional  Requirements 
for  Certain  Vessels  Chnirating  in  Prince 
William  Sound,  Alaska 

The  section  numbers  are  §§  155.1125 
and  155.1130,  and  the  corresponding 
OMB  Control  Number  2115-0594. 

As  discussed  in  the  "Regulatory 
History"  section  of  the  preamble  the 
additional  requirements  for  PWS  now 
apply  only  to  tankers  loading  cargo  at  a 
TAPs  facility.  Non-Taps  vessels  are  no 
longer  subject  to  these  additional 
requirements.  As  a  result,  only  one  oil 
spiU  removal  organization  will  be 
required  to  provide  the  additional 
requirements  of  this  subpart.  The  effect 
on  the  Collection  of  Information 
Requirements  is  a  reduction  in  the 
number  of  respondents  from  2  to  1,  and 
a  reduction  in  the  overall  burden 
estimate.  The  Coast  Guard  has 
submitted  a  revised  collection  of 
information  request  to  OMB  reflecting 
this  reduced  burden. 

Federalism 

The  Coast  Guard  has  analyzed  this 
interim  final  rule  according  to  the 
principles  and  criteria  contained  in 
Executive  Order  12612  (Federalism, 
October  26, 1987),  and  has  determined 
that  this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  FederaUsm  Assessment. 
The  Coast  Guard  received  four  letters 
addressing  the  issue  of  State-Federal 
jiuisdiction  in  oil  spill  contingency 
planning. 

Four  comments  expressed  concern 
that  State  planning  requirements  may 
overlap,  be  inconsistent  with,  or  be 
more  stringent  than  Federal 
requirements;  and  encouraged  the  Coast 
Guard  either  to  evaluate  Federal  and 
State  regulations  periodically  for 
consistency  so  that  there  would  not  be 
"conflicting"  requirements,  or  prepare  a 
Federalism  Assessment  to  address 
issues  arising  from  concurrent  State  and 
Federal  jurisdiction.  The  FederaUsm 
Executive  Order  and  the  FWPCA 
emphasize  the  President's  and 
Congress's  intent  to  preserve  State 
authority  to  address  matters  of  pollution 
prevention  and  response.  Executive 
Order  12612  directs  a  Federal  Executive 
blanch  agency  (which  includes  the 


Coast  Guard)  to  encourage  states  to 
develop  their  own  poUdes  to  achieve 
program  objectives.  Consequently,  a 
Federalism  Assessment  would  be 
necessary  only  if  the  vessel  response 
plan  rules  unduly  impinged  on  a  State's 
authority  to  establish  its  own  regulatory 
structxue,  or  imposed  undue  costs  on  a 
State. 

The  FWPCA  provides  convincing 
evidence  of  Congress's  intent  that, 
within  three  miles  of  shore,  the 
protection  of  the  marine  environment 
should  be  a  collaborative  Federal  and 
State  effort.  Chevron  et  al  v.  Hammond, 
Governor  of  the  State  of  Alaska  et  al, 
726  F2d  483,  cert.  den.,  471  U.S.  1140, 
105  S.Q.  2686  (9th  Or.  1984).  For 
example,  section  402  of  the  statute  (33 
U.S.C  1342)  establishes  the  National 
Pollutant  Discharge  Elimination  System, 
a  regulatory  program  for  regulating  the 
discharge  of  pollutants  into  U.S. 
navigable  waters.  Minimum  Federal 
standards  apply  to  the  discharge  of 
certain  pollutants,  but  the  States  have 
authority  to  establish  and  administer 
their  own  permit  systems  and  to  set 
standards  stricter  than  the  Federal  ones. 
33  U.S.C.  sections  1342(b),  1370. 
Further,  in  the  Declaration  of  Goals  and 
PoUcy  contained  in  section  101  of  the 
FWPCA  (33  U.S.C.  1251),  Congress 
states  that  it  is  the  policy  of  the 
Congress  to  recognize,  preserve,  and 
protect  the  primary  rfsponsibiUties  and 
rights  of  States  to  prevent,  reduce,  and 
eliminate  pollution  of  land  and  water 
resources. 

United  States  coin^  have  long 
recognized  the  rights  of  States  to  make 
both  U.S.-flag  and  foreign-flag  vessels 
conform  to  "reasonable, 
nondiscriminatory  conservation  and 
environmental  protection  measiires 
*  *  •  imposed  by  a  State."  floyv. 
Atlantic  Richfield.  435  U.S.  151,  at  164, 
98  S.Q.  988,  at  997  (1973)  (citations 
omitted).  Also,  section  311(o)(3)  of  the 
FWPCA  contains  express 
nonpreemption  language.  Therefore,  a 
State  standard  setting  more  stringent 
planning  requirements  for  tank  vessel 
owners  and  operators  in  the  regulating 
State's  waters  is  encouraged  under  the 
FWPCA  and  is  valid  as  long  as  the  State 
requirement  does  not  preclude 
compliance  with  the  Federal 
reqxiirements.  Similarly,  if  a  State  chose 
to  establish  performance  requirements 
for  response  to  an  oil  spill,  the  Federal 
vessel  response  plan  rules  would  not 
preclude  that  option.  The  Federal  vessel 
response  plan  rules  preempt  State  rules 
only  to  the  extent  that  State  rules  may 
make  it  impossible  to  comply  with 
Federal  requirements.  Florida  Lime  and 
Avocado  Growers  v.  Paul,  373  U.S.  132, 
83  S.a.  1210  (1963). 


Two  conunents  asked  us  to  make  it 
clear  that  the  Federal  On  Scene 
Coordinator  has  ultimate  authority  to 
direct  a  Federally-managed  spill 
response.  Because  we  do  not  address 
performance  criteria  in  the  event  of  an 
actual  response,  this  issue  is  beyond  the 
scope  of  the  vessel  response  plui 
rulemaking.  The  subject  is  better  raised 
in  the  context  of  the  Coast  Guard  and 
Environmental  Protection  Agency 
efforts  to  revise  the  National 
Contingency  Plan. 

One  comment  expressed  concern  that 
although  the  Coast  Guard  intends  the 
vessel  response  plan  rules  to  set  out 
planning  standards,  a  State  may  make 
the  standard  a  performance  standard. 
The  comment  cites  S  88.46.070  Revised 
Code  of  Washington  (West  1992)  as  an 
example  of  a  State  statute  that  allows 
the  State  to  compel  specific 
performance  from  an  owner  or  op>erator 
imder  the  Federal  plan.  The  Washington 
State  law  says  that  any  State-approved 

Prevention  or  contingency  plan  is 
)gally  binding  on  the  persons 
submitting  it,  and  may  be  enforced  in 
the  State  courts.  The  interpretation  of 
Washington  State  laws  and  regulations 
is  a  matter  for  judicial  resolution  and  is 
outside  the  scope  of  these  regulations. 
One  comment  noted  that  its  existing 
response  plans  cost  approximately 
$3,400  per  vessel,  that  the  State  of 
Virginia  charged  $3,353  for  plan  review, 
and  that  a  State  review  should  be 
imnecessary  once  a  plan  is  approved  at 
the  Federal  level.  The  Coast  Guard  has 
addressed  the  cost  of  the  vessel 
response  plan  rules  in  its  Regulatory 
Impact  Analysis.  We  note,  however,  that 
Congress  has  encouraged  a  State-Federal 
partnership  regarding  oil  pollution 
prevention  and  response,  and  that  the 
Coast  Guard  has  not  proposed  a  user  fee 
for  review  of  Federal  response  plans. 

Environnient 

The  Coast  Guard  prepared  a 
preliminary  Environmental  Assessment 
(EA)  for  requirements  under  311(j)  of 
the  FWPCA,  and  a  separate  one  for 
Prince  WilUam  Sound  requirements 
under  5005.  These  doctmients  were 
prepared  in  accordance  with  the 
Council  on  Environmental  QuaUty 
regulations  (40  CFR  parts  1500-1508) 
and  Commandant  Instruction 
M16475.1B  implementing  the 
provisions  of  the  National 
Environmental  Policy  Act  (NEPA). 

The  Prince  William  Sound  EA  was 
revised  entirely  when  section  352  of  the 
Department  of  Transportation 
Appropriations  Act  dated  6  October 
1992,  in  effect,  made  section  5005  of 
OPA  90  inapplicable  to  non-TAPS-trade 
vessels.  The  original  language  of  section 
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5005  created  special  response  plan 
provisions  applicable  to  all  taijc  vessels 
operating  in  Prince  Wiltiam  Sound, 
including  non-TAPS  vessels.  Tlie  EA 
prepared  for  3lHjl  reqidreinents  was 
amended  when  section  5209(b)  of  the 
Coast  Guard  Authorization  Act  of  1992 
date  4  November  1992,  dedared 
offshore  supply  vessels  and  certain 
fishing  vessels  not  to  be  "tank  vessels" 
for  purposes  of  implementing  the  vessel 
response  plan  rule.  We  received  no 
comments  on  the  EAs. 

The  Coast  Guard  has  identified  and 
studied  the  relevant  environmental 
issues  and  alternatives,  and  based  on  its 
assessment,  does  not  expect  this  interim 
final  rule  to  result  in  a  significant 
impact  on  the  quality  of  the  human 
environmenL  Therefore,  Findings  of  No 
Significant  Impact  (FONSIs)  have  been 
prepared.  The  revised  and  amended  EAs 
and  the  FONSIs  are  available  in  the 
pubhc  docket.  They  will  be  revised  if 
necessary  based  on  the  final  rule. 

List  of  Subjects  in  33  CFR  Fait  155 

Hazardous  substances.  Incorporation 
by  reference.  Oil  pollution.  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  discussed  in  the 
preamble,  the  U.S.  Coast  Guard  ameods 
33  CFR  part  155  as  follows: 

1.  The  authority  dtation  for  part  155 
is  revised  to  read  as  follows: 

Authority:  S3  U.S.C.  1231. 1321(jl;  46 
U.S.C  3715;  sec.  2,  B.0. 12777.  56  FR  54757; 
49  CFR  1.46.  §§155.100-155.130, 155J50- 
155.400.  155.430, 155  440, 155.470,  and 
155.1010-155.1070  also  issued  under  33 
U.SXl  1903(b);  and  S§  155.1110-155.1150 
also  issued  under  33  U.S.C.  2735. 

2.  Section  155.140  is  added  to  siibpart 
A  of  part  155  to  read  as  follows: 

S155.140    Incorporation  by  r^ereno*. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  part  with  the 
approval  of  the  Director  of  the  Federal 
Re^ster  under  5  U.S.C.  552(a)  and  1 
CFR  part  51.  To  enforce  any  edition 
other  than  that  specified  in  paragraph 
(b)  of  this  section,  the  Coast  Guacrd  must 
publish  notice  of  the  diange  in  the 
Federal  Register  and  make  the  material 
available  to  the  public.  All  approved 
material  is  on  file  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street,  NW.,  auite  700,  Washington.  DC, 
and  at  the  U.S.  Coast  Guard,  Marine 
Environmental  Protection  Division  (G- 
MEP).  n>om  2100,  2100  Second  Street, 
SW..  Washington,  DC  20593-0001  and 
is  available  fram  the  sources  indicated 
in  paragraph  (b]  of  this  section. 

0))  The  msfterial  approved  for 
incorporation  by  reference  in  this  part 
ffiad  the  sectiaos  affected  are  as  follows: 


American  Sode^for  Testing  and 
MdtBriab  {ASTW 1916  Race  Street, 
Philade^iia.  PA  19103. 
ASTM  P  «Sl-«0  tRaeppfOfed    ARiendix  B. 

198S),     Standard    Method 

foe  Testing  Pull  Scale  Ad- 

TUidng  Spill  Removd  De- 
vices. 
ASTM  F  715-81  (Reapproved    Appendix  R 

IM^  '  Staodaid    Methods 

of  Testing    Spill    Control 

Barrier    Membrane    Mate- 
rials. 
ASTV     P     608-63     (1988),    Appendix  B. 

Standard  Guide  for  CoHect- 

tag  gMwiwiT  Psrfcinnanca 

Data  in  UaconfroUed  Bnvi- 

ronBwnts. 
ASTM   F   089-86,    Standnd    AppeodtxB. 

Test    Methods    for    Spill 

Qntail     Banier    Tension 

Members. 

Oil  Companies  International  Marine 
Forum  fOCftffV  «th  Floor.  Portland 
House,  Sta%  P\m»,  Laadaa  SWlE  5BH 
England. 
Ship  Id  Ship 

Transfer  Guide 

(Petroleiun). 

Second  Edition, 

1988  «.  155.1t)35 

3.  Part  155  is  amended  by  adding  new 
subparts  D  and  £  to  read  as  follows: 

PART  155— OIL  OR  HAZARDOUS 
MATERIAL  POLLimON  PREVENTION 
REGULATIONS  FOR  VESSELS 


Sk. 

155.1065    Ptan  sdnaiaskm.  approval,  and 
appeal  pncedores. 

155.1070    Plaa  review,  nvlaioa. 

amendment,  and  ^>paal  procedures  for 
vessels  carrying  on  as  a  primary  caigs. 


Subpart  D—Reepons«  Plana 


Sec. 

155.1010 

155.1015 

155.1020 

155.1025 


Purpoae. 

Applicability. 

Definitions. 

Operating  restrictions  and  interim 

operating  authorization. 
155.1026    Qualified  Individual  and  alternate 

qualified  individual. 
155.1030    General  response  plan 

requirements. 
15S.103S    Reeonse  plan  laquirenienU  far 

manned  vessels  carrying  oil  as  a  primary 

cs«ga 
155.1040    Response  plan  requirements  for 

unmanned  tank  barges  carrying  oil  as  a 

primary  cargo. 
155.1045    Response  plan  requirements  for 

vessels  carrying  oil  as  a  secondary  cargo. 
155.1050    Response  plan  development  and 

evaluabon  crileria  for  vessels  canning 

groups  I  through  IV  petroleum  oil  as  a 

primvy  csrgo. 
15S.1(B2    Response  plan  development  and 

evaluation  criteria  for  vessels  carrying 

poup  V  petroleum  oil  as  a  primary 

cargo. 

155.1054  Response  plan  develc^imant  and 
evaluation  criteria  for  vessels  carrying 
non-petroleum  oil  as  a  primary  cargo. 

155.1055  Training. 
155.1060    Drills. 

155.1062    Inspection  and  muntenance  of 
response  resources. 


RequlreoMiHi  for  Jmi»mn  Loaitwi  Onrgo  1 
■  PeeMi»  f^wnHlid  Mnier  lh>  Tr»ne- Al— to 
PtpeUne  AuthpitMrten  Aot 

Sac. 

155.1110    Purpose  and  apidicability. 

155.1115    Definitions. 

155.1120    Operating  restrictions  and  interim 

operating  authorizatioB. 
155.1125    Additional  leqtoose  plan 

Mqulremants. 
155.1130    Requirements  for  pnpositioned 

response  equipment 
155.1135    Response  pkn  development  and 

evaluation  criteria. 
155.1140    Tankers  contracting  widi  a  facility 

permitted  under  tlie  Tnms- Alaska 

Pipeline  Aodiarixadon  Act 
155.1145    Submission  and  approval 

procedures. 
155.1150    Plan  revision  and  amendmeat 

procedures. 

; 
Subpart  D—RMponsa  Ptans 

1155.1910    Pwrpoee. 

The  purpose  of  diis  snbpart  is  to 
establish  requirements  for  oil  spill 
response  plans  for  certain  vessels.  The 
planning  criteria  in  this  subpart  are 
intended  for  use  in  tesponse  plan 
development  and  the  identification  of 
resources  necessary  to  respond  to  the  oil 
spill  scenarios  prescribed  during  the 
planning  process.  The  development  of  a 
response  plan  prepares  the  vessel  owner 
or  operator  and  the  vessel's  crew  to 
respond  to  an  oil  spill.  The  q)ecific 
criteria  far  response  resources  and  their 
arrival  times  are  not  performance 
standards.  They  are  planning  criteria 
based  on  a  set  of  assumptions  that  may 
not  exist  during  an  actual  oil  spill 
incident 

S155.101S    Applicability. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  this  subpart  applies 
to  each  vessel  that  is  constructed  or 
adapted  to  cany,  or  that  carries,  oil  in 
bulk  as  cargo  or  cargo  residue,  and 
that— 

(1)  Is  a  vessel  of  the  United  States; 

(2)  Operates  on  the  xuvigable  waters 
of  the  United  States;  or 

(3)  Transfers  oil  in  a  port  or  place 
subject  to  the  )urisdicti<m  of  the  United 
States. 

(b)  This  gnbpait  also  applies  to  vessels 
which  engage  in  <nl  lightering 
operations  in  the  marine  environment 
beyond  the  baseline  from  whidi  the 
territorial  sea  is  measured,  vidian  the 
cargo  li^itered  is  destined  for  a  port  or 
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place  tob^Kt  to  dM  )niiadktlon  of  the 

United  States. 

(c)  This  subpart  does  not  apply  to  the 
foUowing  types  of  veseels: 

(1)  Puuic  vesseb  and  veaaels  deemed 
pubiic  vessels  under  14  U.SC  827. 

(2)  Vessels  that,  nlthmiah  constructed 
or  adapted  to  carry  oil  in  hulk  as  cargo 
or  cargo  residue,  are  not  storing  or 
carrying  oil  in  bulk  as  cargo  or  cargo 
residue. 

(3)  Dedicated  response  vessels  when 
conducting  response  operations  in  a 
response  area. 

(4)  Vessels  of  opportunity. 

(5)  Offshore  supply  vessels  as  defined 
in  46  U.S.C.  2101. 

(6)  Fishing  or  fishing  tender  vessels  as 
defined  in  46  U.S.C.  2101  of  not  more 
than  750  gross  tcms  that  translw  oil  in 
bulk,  without  charge,  to  a  fishing  vessel 
owned  by  the  same  person  who  owns 
the  transferring  vessel. 

(7)  Foreign  flag  vessels  oigaged  in 
innocent  passage. 

(d)  Vessels  of  the  United  States 
covered  by  this  subpert  that  are  not 
opemting  within  the  navigable  waters  or 
the  txchuive  economic  zone  of  the 
United  Statea  mnst  meet  all 
requirements  of  this  subpart  except 
f(»— 

(1)  Identiiying  and  ensuring,  through 
contract  or  other  approved  meens,  the 
availability  of  response  resources 
including  the  shore  based  spill 
management  team; 

(2)  Providing  the  geographic-specific 
appendices  required  in  §§  15S.1035. 
155.1040,  or  155.1045,  as  appropriate; 

(3)  Identifying  and  designating  a 
quafified  individual  and  akemate 
qualified  individual  required  in 
§155.1026. 

(e)  A  foreign  flag  vessel  transiting 
internal  waters  of  the  United  Slates  en 
route  to  or  from  a  Canadian  port  is  not 
required  to  have  a  United  States 
approved  vessel  response  plan  if  the 
vessel — 

(1)  Is  not  conducting  ligbteriiig  or 
other  oil  transfer  tmerations; 

(2)  Is  not  proceeding  to  or  from  a 
United  States  port  or  place; 

(3)  Submits  to  the  United  States  Coast 
Guard  a  vessel  response  plan  which  has 
been  approved  by  the  Canadian 
Government  under  criteria  which  are 
substantially  similar  to  those  contained 
in  this  subpart;  and 

(4)  Certifies  in  writing  to  the  United 
States  Coast  Guard  that— 

(i)  The  Cana«fian  Government  has 
appowwl  the  plan; 

(ii)  The  plan  covers  all  geograpiiic 
areas  in  the  United  Slataa  in  which  the 
venel  intfends  to  transpoct  oil  in  bulk  as 
cargo;  and 

(lii)  The  identified  aptU  leqxinse 
resources  are  capaUe  and  ttriHakie  to 


respond  to  a  diacharge  of  oQ  in  United 
States  WBtffirs. 


|tfft.1<B0 

Exo^  as  otfaflTwiae  defined  in  this 
sectirai.  the  deffaritiona  in  $  155.110 
apply  to  tUs  fbpait  For  die  purposes 
of  this  ssAipart  only,  the  term: 

Advwwe  waoUier  means  the  weather 
conditions  thai.  vriH  be  considered  when 
identifying  raspoue  systems  and 
equipmmtf  in  a  leeponae  plan  fot  the 
applicable  operating  enviraoment 
Factors  to  consider  include  significant 
wave  height,  ice,  temperature,  weslher- 
related  viaihilitv,  and  currents  within 
the  Captain  of  the  Port  (COT?)  zone  in 
which  the  systems  or  equipment  are 
intended  to  function. 

Average  moet  probable  discharge 
meana  a  dischane  of  50  barrels  of  oil 
from  ttte  vessel  during  oil  transfer 
operations. 

Bulk  means  any  volume  of  oil  carried 
in  an  integral  tank  of  the  vessel  and  oil 
transfened  to  or  from  a  marine  portable 
tank  or  independent  tank  while  on 
board  a  vesseL 

Captain  of  the  Port  (COTP)  Zone 
means  a  zone  specified  in  33  CFR  part 
3  and,  for  coastal  ports,  the  seaward 
extension  of  that  zone  to  the  outer 
boimdary  of  the  exclusive  economic 
zone(EEZ). 

Cargo  means  oil  that  is  transported  to 
and  off-loaded  at  a  destination  by  a 
vessel.  It  does  not  include — 

(1)  Oil  carried  in  integral  tanks, 
marine  portable  tanks,  or  independent 
tanks  for  use  by  machinery,  helicopters, 
and  boats  carried  aboard  the  vessel,  or 
for  use  by  helicopters  that  are  directly 
supporting  the  vessel's  primary 
operations;  or 

(2)  Oil  transferred  between  a  towing 
vessel  and  a  vessel  in  its  tow  to  operate 
installed  machinery. 

Contract  or  other  approved  means 
Includes — 

(1)  A  written  contractual  agreement 
between  a  vessel  owner  or  operator  and 
an  oil  spill  removsl  organization.  The 
agreement  must  identify  and  ensine  the 
availability  of  specified  personnel  and 
equipment  required  under  this  subpart 
within  stipulated  response  times  in  the 
specified  geographic  areas; 

(2)  CCTtification  t^  the  vessel  owner 
or  operator  that  specified  personnel  and 
equipment  required  under  this  siibpart 
are  owned,  operated,  or  under  the  direct 
control  of  the  vessel  owner  or  operator, 
and  are  available  wftkin  stipulated 
response  times  In  the  specified 
geogrsfdiic  areee; 

(3)  Active  membership  in  a  local  or 
regional  oil  spill  reraoral  orgmizatioD 
that  has  identified  specified  personne] 
and  equipm^  required  under  this 


subpert  ttiat  are  avail^le  to  respond  to 
a  discharge  within  stipulated  response 
times  in  Uie  specified  geographic  srsar, 

(4)  A  document  whiot — 
(i)  Identifies  the  personnel, 

equipment,  and  senricee  capable  of 
being  provided  by  the  oil  spill  reraoral 
organizatian  wi^ia  stipulated  response 
times  in  the  specified  geographic  areas: 

(ii)  Sets  out  the  pertfee' 
acknowledgment  \hat  the  oil  spill 
response  organization  intends  to 
commit  the  resources  in  the  event  of  a 
response; 

(lii)  Permits  the  Coast  Guard  to  verify 
the  availability  of  the  identified 
response  resources  through  tests, 
inspections,  and  drills;  and 

(iv)  Is  referenced  in  the  response  plan- 
er 

(5)  With  the  written  consent  of  the  oil 
spill  removal  organization,  the 
identification  of  an  oil  spill  removal 
organization  with  specified  equipment 
and  personnel  which  are  available 
within  stipulated  response  times  in  the 
specified  geographic  areas.  This 
paragraph  is  another  approved  means 
only  for — 

(i)  A  vessel  carrying  oil  as  secondary 
cargo  to  meet  the  requirements  under 
§155.1045(jK3); 

(ii)  A  barge  operating  on  rivers  and 
canals  to  meet  the  requirements  for 
lightering  capability  under 
S§155.1050(m),  155.1052(g),  and 
155.1054(g); 

(iii)  A  vessel  to  meet  the  salvage  and 
firefighting  requirements  in 
§§  155.1050(1).  155.1052(f),  and 
155.1054(f);  and 

(iv)  A  vessel  to  meet  the  resource 
requirements  in  $$  lS5.1052(c)  and 
155.1054(c). 

Dedicated  response  vessel  means  a 
vessd  whose  service  is  limited 
exclusively  to  oil  and  hazardous 
substance  spill  response-related 
activities,  including  spill  recovery  and 
transport,  response-related  escorting, 
deplojrment  of  spill  response 
equipment,  sopphes,  and  personnel, 
and  spill  response-related  training, 
testing,  drills,  and  research. 

Exclusive  economic  zone  means  the 
zone  contiguous  to  the  territorial  sea  of 
United  States  extending  to  a  distance  up 
to  200  nautical  miles  bom  the  baseline 
from  which  the  breadth  of  the  territorial 
sea  ismeasxired. 

Great  Lakes  means  Lakes  Superior, 
Michigan,  Huron,  Erie,  and  Ontario, 
their  connecting  and  tributary  waters, 
the  Saint  Lawrence  River  as  rar  as  Saint 
Regis,  and  adjacent  port  areas. 

Higher  vohime  port  area  means  an 
area  specified  in  §  155.1050(h). 

Inland  area  means  the  area  shoreward 
of  the  boundary  lines  defhied  in  46  CFR 
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part  7,  except  that  in  the  Gulf  of  Mexico, 
it  means  the  area  shoreward  of  the  lines 
of  demarcation  (COLREG  Unes)  as 
defined  in  §$  80.740  through  80.850  of 
this  chapter.  The  inland  area  does  not 
include  the  Great  Lakes  or  rivers  and 
canals. 

Maximum  extent  practicable  means 
the  planned  capability  to  respond  to  a 
worst  case  disoiarge  in  adverse  weather, 
as  contained  in  a  response  plan  that 
meets  criteria  in  this  subpart  or  in  a 
specific  plan  approved  by  the  Coast 
Guard. 

h4aximum  most  probable  discharge 
means  a  discharge  of — 

(1)  2,500  barrels  of  oil  for  vessels  with 
an  oil  cargo  capacity  equal  to  or  greater 
than  25,000  barrels;  or 

(2)  10%  of  the  vessel's  oil  cargo 
capacity  for  vessels  with  a  capacity  of 
less  than  25,000  barrels. 

Nearshore  area  means  the  area 
extending  seaward  12  miles  fit>m  the 
boimdary  lines  defined  in  46  CFR  part 
7,  except  that  in  the  Gulf  of  Mexico,  it 
means  the  area  extending  seaward  12 
miles  from  the  Une  of  demarcation 
(COLREG  Unes)  as  defined  in  §§  80.740 
through  80.850  of  this  chapter. 

Non-persistent  or  Group  I  oil  means  a 
petroleum -based  oil  that,  at  the  time  of 
shipment,  consists  of  hydrocarbon 
fractions — 

(1)  At  least  50%  of  which  by  volume, 
distill  at  a  temperature  of  340  degrees  C 
(645  degrees  F);  and 

(2)  At  least  95%  of  which  by  volume, 
distill  at  a  temperature  of  370  degrees  C 
(700  degrees  F). 

Non-petroleum  oil  means  oil  of  any 
kind  that  is  not  petroleum-based.  It 
includes,  but  is  not  limited  to,  animal 
and  vegetable  oils. 

Ocean  means  the  open  ocean,  oSishore 
area,  and  nearshore  area  as  defined  in 
this  subpart. 

Offshore  area  means  the  area  up  to  38 
nautical  miles  seaward  of  the  outer 
boimdary  of  the  nearshore  area. 

Oil  spill  removal  organization  means 
an  entity  that  provides  response 
resources. 

On-scene  coordinator  or  OSC  means 
the  Federal  official  predesignated  by  the 
Coast  Guard  or  Environmental 
Protection  Agency  to  coordinate  and 
direct  Federal  removal  efforts  at  the 
scene  of  an  oil  or  hazardous  substance 
discharge  as  prescribed  in  the  National 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan  (National 
Contingency  Plan)  as  published  in  40 
CFR  part  300. 

Open  ocean  means  the  area  from  38 
nautical  miles  seaward  of  the  outer 
boundary  of  the  nearshore  area,  to  the 
seaward  boimdary  of  the  exclusive 
economic  zone. 


Operating  in  compliance  mth  the 
plan  means  operating  in  compliance 
with  the  provisions  of  this  subpart 
including,  ensuring  the  availability  of 
the  response  resources  by  contract  or 
other  approved  means  and  conducting 
the  necessary  training  and  drills. 

Operator  or  vessel  operator  means  any 
peraon,  including,  but  not  Umited  to,  an 
owner  or  a  demise  charterer,  responsible 
for  operation  of  a  vessel.  The  operator 
of  a  towing  vessel  is  not,  per  se, 
considered  the  operator  of  a  vessel  being 
towed. 

Owner  or  vessel  owner  means  any 
person  holding  legal  or  equitable  title  to 
a  vessel;  provided,  however,  that  a 
person  holding  legal  or  equitable  title  to 
a  vessel  solely  as  security  is  not  the 
owner.  In  a  case  where  a  Certificate  of 
Documentation  has  been  issued,  the 
owner  is  the  person  or  persons  whose 
name  or  names  appear  on  the  vessel's 
Certificate  of  Documentation  provided, 
however,  that  where  a  Certificate  of 
Documentation  has  been  issued  in  the 
name  of  a  president  or  secretary  of  an 
incorporated  company  under  46  U.S.C 
15,  such  incorporated  company  is  the 
owner. 

Persistent  oil  means  a  petroleum- 
based  oil  that  does  not  meet  the 
distillation  criteria  for  a  non-persistent 
oil.  For  the  purposes  of  this  subpart, 

Ersistent  oils  are  further  classified 
Bed  on  specific  gravity  as  follows: 

(1)  Group  n — specific  gravity  less  than 
.85. 

(2)  Group  in — specific  gravity 
between  .85  and  less  than  .95. 

(3)  Ooup  IV — specific  gravity  .95  to 
and  inducing  1.0. 

(4)  Group  V — specific  gravity  greater 
than  1.0. 

Qualified  individual  alternate 
qualified  individual  means  a  shore- 
based  representative  of  a  vessel  owner 
or  operator  who  meets  the  requirements 
of  33  CFR  155.1026. 

Response  area  means  the  area 
designated  by  the  Federal  On-Scene 
Coordinator  in  which  spill  response 
activities  are  occurring. 

Response  resources  means  the 
personnel,  equipment,  supplies,  and 
other  capability  necessary  to  perform 
the  response  activities  identified  in  a 
response  plan. 

Rivers  and  canals  means  bodies  of 
water  confined  within  the  outer 
boundaries  of  the  inland  area,  including 
the  Intracoastal  Waterways  and  other 
waterways  artificially  created  for 
navigation,  that  have  a  project  depth  of 
12  feet  or  less. 

Spill  management  team  means  the 
personnel  identified  to  staff  the 
organizational  structure  identified  in  a 


response  plan  to  manage  response  plan 
implementation. 

Substantial  threat  of  such  a  discharge 
means  any  incident  involving  a  vessel 
that  may  create  a  significant  risk  of 
discharge  of  cargo  oil.  Such  incidents 
include,  but  are  not  limited  to 
groundings,  standings,  collisions,  hull 
damage,  fire,  explosion,  loss  of 
propulsion,  flooding,  on-deck  spills,  or 
other  similar  occurrences. 

Tanker  means  a  self-propelled  tank 
vessel  constructed  or  adapted  primarily 
to  carry  oil  or  hazardous  material  in 
bulk  in  the  cargo  spaces. 

Vessels  carrying  oil  as  a  primary 
cargo  means  all  vessels  except 
dedicated  response  vessels  carrying  oil 
in  bulk  as  cargo  or  cargo  residue  that 
have  a  Certificate  of  Inspection  issued 
under  46  CFR  subchapter  D, 
Certification  of  Compliance,  or  Tank 
Vessel  Examination  Letter. 

Vessels  carrying  oil  as  a  secondary 
cargo  means  vessels,  other  than  vessels 
carrying  oil  as  a  primary  cargo,  carrying 
oil  in  bulk  as  cargo  or  cargo  residue 
pursuant  to  a  permit  issued  under  46 
CFR  subchapter  D  (30.01-5),  46  CFR 
subchapter  H  (70.50-30),  or  46  CFR 
subchapter  I  (90.05-35),  an  International 
Oil  Pollution  Prevention  (lOPP)  or 
Noxious  Liquid  Substance  (NLS) 
certificate  required  by  33  CFR  151.33  or 
151.35;  a  dedicated  response  vessel 
carrying  oil  as  cargo  outside  a  response 
area;  or  any  uninspected  vessel  that 
carries  oil  in  bulk  as  cargo  or  cargo 
residue. 

Vessel  of  opportunity  means  a  vessel 
engaged  in  spill  response  activities  that 
is  normally  and  substantially  involved 
in  activities  other  than  spill  response 
and  not  a  vessel  carrying  oil  as  a 
primary  cargo. 

Worst  case  discharge  means  a 
discharge  in  adverse  weather  conditions 
of  a  vessel's  entire  oil  cargo. 

1155.1025    Operating  reetrietiona  and 
Interim  operetinfl  authorization. 

(a)  Beginning  on  February  19, 1993, 
the  owner  or  operator  of  each  vessel  to 
which  this  subpart  applies  shall  submit 
or  have  submitted  a  response  plan 
meeting  the  requirements  of  §  155.1030 
prior  to — 

(1)  Handling,  storing,  or  transporting 
oil  on  the  navigable  watere  of  the  United 
States; 

(2)  Transferring  oil  in  any  other  port 
or  place  subject  to  U.S.  juriiMliction;  or 

(3)  Engaging  in  lightering  operations 
in  the  marine  environment  beyond  the 
baseline  from  which  the  territorial  sea  is 
measured,  when  the  cargo  Ughtered  is 
destined  for  a  port  or  place  subject  to 
the  jurisdiction  of  the  United  States. 
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(b)  Begbmiiig  co  Augtwt  19.  IMS, 
TBsaais  sttfafact  to  tiiit  aubpsf  may  not 
p«rfcnB  the  fuBctioiM  Uatod  in 
paragraph  (a)  of  thk  wctian  imlees 
operathtt  in  compfiance  with  a  pkn 
approved  irnder  §  155.1065. 

(c)  Notwithgtanrfing  the  requirements 
of  paragraph  (b)  of  th&  section,  a  vessel 
may  continue  to  haadle.  store,  transport, 
transfer,  or  lighter  oil  far  2  yeara  after 
the  date  of  simmissian  of  a  response 
plaiu  pending  approval  of  &at  plan.  If 
the  vassal  owner  or  operator  has 
received  written  authorization  far 
continued  operations  from  die  VS. 
Coast  Guard.  To  receive  this 
authorization,  the  vessel  owner  m 
operator  must  certify  in  writing  to  the 
U.S,  Coast  Guard  that  the  owner  or 
operator  has  identified  and  ensured  the 
availability  of,  through  contract  or  other 
approved  means,  the  necessary  private 
response  resources  to  raspond,  to  the 
maximum  extant  practicable,  to  a  worst 
case  discharge  or  substantial  threat  of 
such  a  discharge  from  their  vessel  as 
described  in  §§155.1050, 155.1052,  or 
155.1054,  as  appropriate. 

(d)  With  respect  to  paragraph  (c)  of 
this  section,  a  vessel  may  not  continue 
to  handle,  store,  transport,  traasiiar,  or 
lighter  oil  if— 

(1)  The  U.S.  Coast  Guard  determines 
that  the  response  resources  identified  in 
the  vessel's  certification  statement  do 
not  aoe^  the  requirements  of  this 
subpart; 

(2)  The  contracts  ot  agreements  dtad 
in  the  vess^'s  certificati^  statement  are 
no  longer  valid; 

(3)  llie  vessel  is  not  opwating  in 
compliance  with  the  submitted  plan;  or 

(4)  The  period  of  this  authorizatioQ 
expires. 

(e)  An  owner  or  operator  of  a  vessel 
may  be  authorized  by  the  applicaUa 
C0T7  to  have  that  vessel  make  one 
voyage  to  transport  or  handle  oil  in  a 
port  not  covered  by  the  vessel's 
response  plan.  All  requiremeDts  of  this 
subpart  must  be  met  ror  any  subsequent 
voyages  to  that  port.  To  be  authorized, 
the  vessel  owner  or  operatw  shall 
certify  to  the  COTP  in  writing,  priw  to 
the  vessel's  entry  into  the  COTP  zone, 
Oat— 

(1)  A  response  plan  meeting  the 
requirements  of  this  subpart  (except  tot 
the  applicable  geographic  specific 
appendix)  or  a  shipboard  ofl  pollution 
emergency  plan  approved  by  the  flag 
state  that  meets  the  requirements  of 
Regulation  26  of  Annex  I  to  tire 
International  Convention  far  the 
I*revention  of  PoUution  from  Shipe, 
1973  as  modified  by  the  Protocol  of 
1978  relating  thereto,  as  amended 
(MARPOL  73/78>,  is  aboard  the  vessel; 


(2)  The  vessel  owner  or  operator  has 
identffed  and  infaiiaeJ  the  veasei 
master  and  the  COTP  of  the  deatgnatad 
qualified  faKttvfAial  prior  to  the  veaaal's 
entrr  into  Ae  COTP  zone;  and 

(3)  llie  voeeel  owner  or  operate  has 
identified  and  ensured  ^  availability 
of.  through  contract  or  other  approved 
means,  the  private  response  resources 
necessary  to  respond,  to  ttw  maximum 
extent  practicu^le  under  die  criteria  in 
§§  155.1050. 155.1052,  or  155.1054,  as 
apuiupriate,  to  a  worst  case  diadiargs  or 
substantial  threat  of  discharge  from  the 
vesari  in  the  apj^caUe  COTP  zone. 

%i9nmi^BM    QualMav fnoanCMai afiQ 


(a)  The  response  plan  must  identify  a 
quaUfied  indivldad  and  at  least  one 
utamata  who  meat  tibm  raquimnants  of 

this  section. 

(b)  The  qualified  iBdividaal  and 
alternate— 

(1)  speak  fluent  Ei^hafa; 

(2)  Except  ae  set  out  In  peragraph  (c) 
of  this  section,  be  located  in  the  United 
States; 

(3)  Be  available  on  a  24-hour  basis; 
t4)  Be  familiar  wititi  die 

implementation  of  die  vessel  response 
plui;  and 

(5)  Be  trained  in  the  responsibilities  of 
the  qualified  individual  under  the 
response  plan. 

(c)  For  Canadian  flag  vessels  while 
operating  on  the  Great  Lakes  or  the 
Strait  of  Juan  de  Fuca  and  Puget  Sound, 
WA,  the  qualified  imiividual  may  be 
located  in  Canada  if  he  or  she  meets  all 
other  requirements  in  paragraph  (b)  of 
this  section. 

(d)  The  owner  or  operator  shall 
provide  each  qualified  individual  and 
altemete  qualified  Individual  identified 
in  the  plan  with  a  document  designating 
them  as  a  qualified  individual  and 
spedfylng  their  full  authority  to — 

(1)  Activate  and  engage  in  contracting 
with  oil  spill  removafoTganizationlsh 

(2)  Act  as  a  liaison  with  the 
predesignated  Federal  On-Scene 
Coordinator  (OSCh  and 

(3)  Obligate  funds  required  to  carry 
out  response  activities. 

(e)  Tne  owner  or  operator  of  a  vessel 
may  designate  an  organization  to  fulfill 
the  role  of  the  qualified  individual  and 
alternate  qualified  incHvidnal.  The 
organization  must  theo  identify  a 
qualified  individual  and  at  least  one 
altemato  quahfied  individual  who  meet 
the  requirements  of  this  section.  The 
vessel  owner  or  operator  is  required  to 
list  in  die  response  plan  the 
organization,  the  person  identified  as 
the  qualified  individual,  the  pwsoa  or 
persons  identified  as  the  alternate 
qualified  indivtduaKs). 


(f)  The  qudHM  litdividiMl  is  Bol 
nsponsible  foi^— - 

(1)  The  adequacy  of  leaponse  plana 
prepaied  by  tiie  owner  or  operator;  er 

(2)  Contracting  m  oMgating  funds  for 
response  reeouicee  beyond  the  fuU 
aumorlty  contained  in  dieir  designation 
from  die  owner  w  operator  of  the  vessel. 

M  The  liability  of  a  quaHfied 
inmviduel  is  coMidered  to  be  in 
accordance  with  the  provisions  of  33 
U.S.a  1321(cH4). 

1 156.1090    Qanerat  reaponaa  plan 

(a)  The  pkn  must  cover  all  geopaphic 
araes  of  the  United  Stalaa  in  wUck  tiM 
vessel  intends  to  handle,  store,  or 
transport  oil,  including  port  araaa  aad 
oHritore  transit  areas. 

(b)  The  plan  muat  be  written  in 
English  and,  if  amlicabie,  in  a  language 
that  is  understood  by  the  crew  members 
with  responsibilities  under  the  plan. 

(c)  A  response  plan  far  a  vessel 
carrying  oil  as  a  primary  or  a  secondary 
cargo  under  §f  155.1035  and  155.1045 
and  a  response  plan  far  an  unmanned 
tank  barge  under  §  155.1040  must  be 
divided  into  the  following  sectionr 

(1)  General  information  and 
introduction. 

(2)  Notification  procedures. 

(3)  Shipboard  spill  mitigation 
procedures. 

(4)  Shore-besed  response  activities. 

(5)  List  of  contacts. 

(6)  Training  procedurea. 

(7)  Drill  procedures. 

(8)  Plan  review  and  update 
pro(»dures. 

(9)  Onboard  notification  checklist  and 
emergency  procedures  (unmanned  tank 
barges  only). 

(10)  Gec^rephio-specific  appendix  for 
each  COTP  lone  in  which  the  veaeel 
operates. 

(11)  For  vessels  carrying  oil  as  a 
primary  cargo  and  unmanned  tank 
barges,  an  appendix  for  vessel-specific 
informatiott  for  eecfa  vessel  covered  by 
the  nlan. 

(d)  A  vessel  owner  or  operator  with 
multiple  vessels  may  submit  one  plan 
with  a  separata  vessel-specific  appendix 
for  each  vessel  covered  by  the  plan  and 
a  separate  geographic-specific  appendix 
for  each  COTP  zone  in  which  the 
vesseUs)  will  operate. 

(e)  llie  required  contents  for  each 
section  of  the  plan  are  contained  in 

§§  155.1035, 155.1040.  and  155.1045  as 
applicable  to  die  type  or  service  of  the 
vessel. 

(f)  The  response  plan  for  a  dedicated 
response  vessel  operating  outside  of  the 
response  area  must  follow  the  same 
format  as  that  for  a  vessel  carrying  oil 
as  a  secondary  cargo  imder  §  155.1045. 
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(g)  A  response  plan  must  be  divided 
into  the  sections  described  in  paragraph 
(c)  of  this  section  unless  the  plan  was 
submitted  on  or  before  February  18, 
1993.  A  plan  submitted  on  or  before 
February  18. 1993  that  is  not  divided 
into  the  sections  described  in  paragraph 
(c)  of  this  section  must  be  supplemented 
with  a  cross-reference  table  to  identify 
the  location  of  the  information  required 
by  this  subpart. 

(h)  The  information  contained  in  a 
response  plan  must  be  consistent  with 
the— 

(1)  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP)  (40  CFR  part  300)  and  the  Area 
Contingency  Plan(s)  (ACP)  in  effect  on 
the  date  six  months  prior  to  the 
submission  date  of  the  response  plan;  or 

(2)  More  recent  NCP  and  ACPfs). 
(i)  Copies  of  the  submitted  and 

approved  response  plan  must  be 
available  as  follows: 

(1)  The  owner  or  operator  of  all 
vessels,  except  for  immanned  tank 
barges,  shall  ensure  that  one  English 
language  copy  of  the  plan  sections  listed 
in  paragraph  (c)  (1).  (2).  (3),  (5),  (10)  and 
(11)  of  this  section  and  the  U.S.  Coast 
Guard  approval  letter  are  maintained 
aboard  the  vessel.  If  applicable, 
additional  copies  of  the  required  plan 
sections  must  be  in  the  language 
understood  by  crew  members  with 
responsibilities  under  the  plan  and 
maintained  aboard  the  vessel.  The 
owner  or  operator  of  all  unmanned  tank 
barges  shall  ensure  that  one  English 
language  copy  of  the  plan  section  listed 
in  paragraph  (c)(9]  of  this  section  and 
the  U.S.  Coast  Guard  approval  letter  are 
maintained  aboard  the  barge. 

(2)  liie  vessel  owner  or  operator  shall 
maintain  a  current  copy  of  the  entire 
plan,  and  ensure  that  each  person 
identified  as  a  qualified  individual  and 
alternate  qualified  individual  in  the 
plan  has  a  current  copy  of  the  entire 
plan. 

(j)  An  owner  or  operator  may  address 
the  provisions  of  Regulation  26  of 
Annex  I  to  the  International  Convention 
for  the  Prevention  of  Pollution  from 
Ships,  1973  as  modified  by  the  Protocol 
of  1978  (MARPOL)  if  the  owner  or 
operator — 

(1)  Develops  a  vessel  response  plan 
under  §  155.1030  and  §§  155.1035, 

1 55.1040,  or  155.1045  of  subpart  D,  as 
applicable; 

(2)  Expands  the  plan  to  cover 
discharges  of  all  oils  defined  under 
MARPOL,  including  fuel  oil  (bunker) 
carried  onboard.  The  owner  or  operator 
is  not  required  to  Include  these 
additional  oils  in  calculating  the 
planning  volumes  that  are  used  to 
determine  the  quantity  of  response 


resources  that  the  owner  or  operator 
must  ensure  through  contract  or  other 
approved  means; 

(3)  Provides  the  information  on 
authorities  or  persons  to  be  contacted  in 
the  event  of  an  oil  pollution  incident  as 
required  by  Regulation  26.  This 
information  must  include— 

(i)  An  appendix  containing  coastal 
State  contacts  for  those  coastal  States 
the  exclusive  economic  zone  of  which 
the  vessel  regularly  transits.  The 
appendix  should  list  those  agencies  or 
officials  of  administrations  responsible 
for  receiving  and  processing  pollution 
incident  reports;  and 

(ii)  An  appendix  of  port  contacts  for 
those  ports  at  which  the  vessel  regularly 
calls;  and 

(4)  Expands  the  plan  to  include  the 
procedures  and  point  of  contact  on  the 
ship  for  coordinating  shipboard 
activities  with  national  and  local 
authorities  in  combating  an  oil  spill 
inddenL  The  plan  should  address  the 
need  to  contact  the  coastal  State  for 
authorization  prior  to  undertaking 
mitigating  actions. 

S1S5.1035    RMpone*  plan  requirements 
for  manned  vessels  carrying  oil  as  s 
primary  carga 

(a)  General  information  and 
introduction.  This  section  of  the 
response  plan  must  include— 

(1)  The  vessel's  name,  country  or 
registry,  call  sign,  and  official  number. 
If  the  plan  covers  multiple  vessels,  this 
information  must  be  provided  for  each 
vessel; 

(2)  The  name,  address,  and 
procedures  for  contacting  the  vessel's 
owner  or  operator  on  a  24-hour  basis; 

(3)  A  list  of  the  COTP  zones  in  which 
the  vessel  intends  to  handle,  store,  or 
transport  oil; 

(4)  A  table  of  contents  or  index  of 
sufficient  detail  to  permit  personnel 
with  responsibilities  under  the  response 
plan  to  locate  the  specific  sections  of  the 
plan;  and 

(5)  A  record  of  change(s)  page  to 
record  information  on  plan  reviews, 
updates  or  revisions. 

(b)  Notification  procedures.  This 
section  of  the  response  plan  must 
include  the  following  notification 
information: 

(1)  A  checklist  with  all  notifications 
in  order  of  priority  to  be  made  by 
shipboard  or  shore-based  personnel  and 
the  information  required  for  those 
notifications.  Notifications  must  include 
those  required  by —  

(i)  MARPOL  73/78  and  33  CFR  part 
153;  and 
(ii)  Any  applicable  State. 

(2)  Identincation  of  the  person(s)  to  be 
notified  of  a  discharge  or  substantial 


threat  of  a  discharge  of  oil.  If  the 
notifications  vary  due  to  vessel  location, 
the  persons  to  be  notified  also  must  be 
identified  in  a  geographic-specific 
appendix  This  section  mxist  separately 
identify— 

(i)  Tne  individual(s)  or  organization(s) 
to  be  notified  by  shipboard  personnel; 
and 

(ii)  The  individual(s)  or 
organization(s)  to  be  notified  by  shore- 
based  personnel. 

(3)  The  procedures  for  notifying  the 
qualified  individual(s)  designated  by  the 
vessel's  owner  or  operator. 

(4)  Descriptions  of  the  primary  and.  if 
available,  secondary  communications 
methods  by  which  the  notifications  will 
be  made. 

(5)  The  information  that  is  to  be 
provided  in  the  initial  and  any  followup 
notifications  reqiiired  by  paragraph 
(b)(1)  of  this  section. 

(i)  The  initial  notification  may  be 
submitted  in  accordance  with  IMO 
Resolution  A648(16)  "General 
Principles  for  Ship  Reporting  Systems 
and  Ship  Reporting  Requirements".  It 
must  include  at  least  the  following 
information: 

(A)  Vessel  name,  coimtry  of  registry, 
call  sign,  and  official  number  (if  any); 

(B)  Date  and  time  of  the  incident; 

(C)  Location  of  the  incident; 

P)  Course,  speed,  and  intended  track 
of  vessel; 

(E)  Radio  station(s)  aqd  frequencies 
guarded; 

(F)  Date  and  time  of  next  report; 

(G)  Type  and  quantity  of  oil  onboard: 
(H)  Nature  and  detail  of  defects, 

deficiencies,  and  damage  (e.g. 
grounding,  collision,  hull  failure,  etc.); 

(I)  Details  of  pollution,  including 
estimate  of  oil  discharged  or  threat  of 
discharge; 

(J)  Weather  and  sea  conditions  on 
scene; 

(K)  Ship  size  and  type; 

(L)  Actions  taken  or  planned  by 
persons  on  scene; 

(M)  Current  conditions  of  the  vessel: 
and 

(N)  Number  of  crew  and  details  of 
injuries,  if  any. 

(ii)  After  the  transmission  of  the 
initial  notification,  as  much  as  possible 
of  the  information  essential  for  the 
protection  of  the  marine  environment  as 
is  appropriate  to  the  incident  must  be 
reported  in  a  follow-up  report  This 
information  must  include— 

(A)  Additional  details  on  the  type  of 
cargo  onboard; 

(B)  Additional  details  on  the 
condition  of  the  vessel  and  ability  of 
transfer  cargo,  ballast,  and  fuel; 

(C)  Additional  details  on  the  quantity, 
extent  and  movement  of  the  polluticui 


Federal  Register  /  Vol.  58,  Na  23  /  Friday,  February  5,  1993  /  Rules  and  Regulations  7429 


and  whether  the  discharge  is 
continuing; 

(D)  Any  changes  in  the  on-scene 
weather  or  sea  conditions;  and 

(E)  Actions  being  taken  with  regard  to 
the  discharge  and  the  movement  of  the 
ship. 

(6)  Identification  of  the  per8on(s)  to  be 
notified  of  a  vessel  casualty  potentially 
affecting  the  seaworthiness  of  a  vessel 
and  the  infonnation  to  be  provided  by 
the  vessel's  crew  to  shore-based 
personnel  to  facilitate  the  assessment  of 
damage  stability  and  stress. 

(c)  Shipboard  spill  mitigation 
procedures.  This  section  of  the  response 
plan  must  include— 

(1)  Procediues  for  the  crew  to  mitigate 
or  prevent  any  discharge  or  a  substantial 
threat  of  such  discharge  of  oil  resulting 
from  shipboard  operational  activities 
associated  with  internal  or  external 
cargo  transfers.  Responsibilities  of 
vessel  personnel  should  be  identified  by 
job  title.  These  procedures  must  address 
personnel  actions  in  the  event  of  a — 

(i)  Transfer  system  leak; 

(ii)  Tank  overflow;  or 

(iii)  Suspected  cargo  tank  or  hull  leak; 

(2)  Procedures  in  tne  order  of  priority 
for  the  crew  to  mitigate  or  prevent  any 
discharge  or  a  substantial  threat  of  such 
a  discharge  in  the  event  of  the  following 
casualties  or  emergencies: 

(i)  Grounding  or  stranding, 
(ii)  Collision. 

(iii)  Explosion  or  fire,  or  both, 
(iv)  Hull  failure, 
(v)  Excessive  list, 
(vi)  Equipment  failure  (e.g.  main 
propulsion,  steering  gear,  etc.). 

(3)  Damage  stability  and  hull  stress 
considerations  when  performing 
shipboard  mitigation  measures.  This 
section  must  identify  and  describe — 

(i)  Activities  in  which  the  crew  is 
trained  and  qualified  to  execute  absent 
shore-based  support  or  advice;  and 

(ii)  The  information  to  be  collected  by 
the  vessel's  crew  to  facilitate  shore- 
based  assistance; 

(4)  Location  of  vessel  plans  necessary 
to  perform  salvage,  stability,  and  hull 
stress  assessments.  A  copy  of  these 
plans  must  be  maintained  ashore  by 
either  the  vessel  owner  or  operator  or 
the  vessel's  recognized  classification 
society  imless  the  vessel  has 
prearranged  for  a  shore-based  damage 
stability  and  residual  strength 
calculation  program  with  the  vessel's 
baseline  strength  and  stability 
characteristics  pre-entered.  TTie 
response  plan  must  indicate  the  shore 
location  and  24-hour  access  procedures 
of  the  calculation  program  or  the 
following  plans: 

(i)  General  arrangement  plan, 
(ii)  Midship  section  plan. 


(iii)  Lines  plan  or  table  of  ofbets. 
(iv)  Tank  tables, 
(v)  Load  line  assignment 
(vi)  light  ship  characteristics; 

(5)  The  procedures  for  both  internal 
and  ship-to-ship  transfera  of  cargo  in  an 
emeigency: 

(i)  The  format  and  content  of  the  ship- 
to-ship  transfer  procedures  must  be 
consistent  with  the  Ship  to  Ship 
Transfer  Guide  (Petroleum)  published 
Jointly  by  the  International  Chamber  of 
Shipping  and  the  Oil  Companies 
International  Marine  Forum  (OCIMF). 

(ii)  The  procedures  must  identify  the 
response  resources  necessary  to  carry 
out  the  transfere,  including — 

(A)  Fendering  equipment  (ship-to- 
ship  only); 

(B)  Transfer  hoses  and  connection 
equipment; 

(Cj  Portable  pumps  and  ancillary 
equipment; 

(D)  Lightering  and  mooring  masters 
(ship-to-ship  only);  and 

(E)  Vessel  and  barge  broken  (ship-to- 
ship  only). 

(iii)  Reference  can  be  made  to  a 
separate  oil  transfer  procedure  and 
lightering  plan  carried  aboard  the 
vessel,  provided  that  safety 
considerations  are  simimarized  in  the 
response  plan. 

(iv)  The  location  of  all  equipment  and 
fittings,  if  any,  carried  aboard  the  vessel 
to  perform  such  transfers  must  be 
identified; 

(6)  The  procedures  and  arrangements 
for  emergency  towing,  including  the 
rigging  and  operation  of  any  emergency 
towing  equipment  aboard  the  vessel; 

(7)  'The  location,  crew  responsibilities, 
and  procedures  for  use  of  shipboard 
equipment  which  may  be  carried  to 
mitigate  an  oil  discharge; 

(8)  The  crew  responsibilities,  if  any, 
for  recordkeeping  and  sampling  of 
spilled  oil.  Any  requirements  for 
sampling  must  address  safety 
procediues  to  be  followed  by  the  crew; 
and 

(9)  The  crew's  responsibilities,  if  any, 
to  initiate  a  response  and  to  supervise 
shore-based  response  resources. 

(d)  Shore-based  response  activities. 
This  section  of  the  response  plan  must 
include  the  following  infonnation: 

(1)  The  quahfied  individual's 
responsibilities  and  authority,  including 
immediate  communication  with  the 
Federal  OSC  and  notification  of  the  oU 
spill  removal  organization(s)  identified 
in  the  plan. 

(2)  It  applicable,  procediues  for 
transferring  responsibility  for  direction 
of  response  activities  from  vessel 
personnel  to  the  shore-based  spill 
man^ment  team. 

(3)  The  procedures  for  coordinating 
the  actions  of  the  vessel  owner  or 


operator  or  qualified  individual  with  the 
predesignated  Federal  On-Scene 
Coordinator  responsible  for  overseeing 
or  directing  those  actions. 

(4)  The  organizational  structure  that 
will  be  used  to  manage  the  response 
actions,  including — 

(i)  Command  and  control; 
(ii)  Public  information; 
(iii)  Safety; 

(iv)  Liaison  with  government 
agencies; 
(v)  Spill  response  operations; 
(vi)  Planning; 
(vii)  Logistics  support;  and 
(viii)  Finance. 

(5)  The  responsibilities  and  duties  of 
each  oil  spill  management  team  member 
within  the  organizational  structure 
identified  in  paragraph  (d)(4)  of  this 
section. 

(e)  List  of  contacts.  The  name, 
location,  and  24-hour  contact 
information  for  the  following  key 
individuals  and  organizations  must  be 
included  in  this  section  of  the  response 
plane  or,  if  more  appropriate,  in  a 
geographic-specific  appendix  and 
referenced  in  this  section  of  the  plan: 

(1)  Vessel  owner  or  operator. 

(2)  Qualified  individual  and  alternate 
qualified  individual  for  the  vessel's  area 
of  operation. 

(3)  Applicable  insurance 
representatives  or  surveyora  for  the 
vessel's  area  of  oi>eration. 

(4)  The  vessel's  local  agent(s)  for  the 
vessel's  area  of  operation. 

(5)  Person(s)  to  notify  for  activation  of 
the  oil  spill  removal  organization(s)  and 
the  spill  management  team  for  the  three 
spill  scenarios  identified  in  paragraph 
(i)(5)  of  this  section  for  the  vessel's  area 
of  operation. 

(6J  Person(s)  to  obtain  the  equipment 
listed  in  paragraph  (c)(5)(ii)  of  this 
section. 

(0  Training  procedures.  This  section 
of  the  response  plan  must  address  the 
training  procedures  and  programs  of  the 
vessel  owner  or  operator  to  meet  the 
requirements  in  §  155.1055. 

(g)  Driil  procedures.  This  section  of 
the  response  plan  must  address  the  drill 
program  to  be  carried  out  by  the  vessel 
owner  or  operator  to  meet  the 

Tirements  in  §  155.1060. 
)  Plan  review  and  update 
procedures.  This  section  of  the  response 
plan  must  address — 

(1)  The  procedures  to  be  followed  by 
the  vessel  owner  or  operator  to  meet  the 
requirements  of  §  155.1070;  and 

(2)  The  procedures  to  be  followed  for 
any  post-discharge  review  of  the  plan  to 
evaluate  and  validate  its  effectiveness. 

(i)  Geographic-specific  appendices  for 
each  COTP  tone  in  which  a  vessel 
operates.  A  geographic-specific 
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appendix  must  be  included  for  each 
COTP  zone  identified.  The  appendices 
must  include  the  following  information: 

(1)  A  list  of  the  geographic  areas  (port 
areas,  rivers  and  canals.  Great  Lakes, 
inland,  nearshore,  offshore,  and  open 
ocean  areas)  in  which  the  vessel  intends 
to  handle,  store,  or  transport  oil  within 
the  applicable  CXITP  zone. 

(2)  The  volume  and  type  of  oil  on 
which  the  required  level  of  response 
resources  are  calculated  if  different  from 
that  identified  in  S  155.1035(jK3). 

(3)  Required  Federal  or  State 
notifications  applicable  to  the 
geographic  areas  in  which  a  vessel 
opcDrates. 

(4)  IdeDtification  of  the  qualified 
individuals. 

(5)  Identification  of  the  oil  spill 
removal  organization(s]  and  the  spill 
management  team  that  are  identified 
and  ensured  available,  through  contract 
or  other  approved  means,  to  respond  to 
the  following  spill  scenarios: 

(i)  Average  most  probable  discharge, 
(ii)  Maximum  most  probable 
discharge, 
(iii)  Worst  case  discharge, 

(6)  The  organirationCs)  identified  to 
meet  the  requirements  of  paragraph 
(i)(5)  of  this  section  must  be  capable  of 
providing  the  equipment  and  supplies 
necessary  to  meet  the  requirements  of 
§§  155.1050, 155.1052,  and  155.1054,  as 
appropriate,  and  sources  of  trained 
personnel  to  continue  operation  of  the 
equipment  and  staff  the  oil  spill 
removal  organization(s)  and  spill 
management  team  identified  for  the  first 
7  da3r8  of  the  response. 

(7)  The  appendix  must  list  the 
response  resources  and  related 
information  required  under  §§  155.1050, 
155.1052, 155.1054,  and  155.1125  and 
appendix  B  of  this  part,  as  appropriate. 

(8)  If  an  oil  spill  removal 
organization(s)  has  been  evaluated  by 
the  Coast  Guard  and  their  capability  has 
been  determined  to  equal  or  exceed  the 
response  capability  needed  by  the 
vessel,  the  appendix  may  identify  only 
the  organization  and  their  applicable 
classification  and  not  the  information 
required  in  paragraph  {i)(7)  of  this 
section. 

(9)  The  appendix  must  also  separately 
Ust  ti:e  companies  identified  to  provide 
the  salvage,  vessel  firefighting, 
lightering,  and.  if  applicable,  dispersant 
capat)ilities  required  in  this  subpart. 

(j)  Appendices  for  vessel-specific 
information.  This  section  of  the 
response  plan  must  include  for  each 
vessel  covered  by  the  plui  the  following 
information: 

(1)  List  of  the  vessel's  principal 
characteristics. 


(2)  Capadtlea  of  all  cargo,  fiiel.  hibe 
oil,  ballast,  and  fresh  water  tanks. 

(3)  The  total  volume  and  typeCs)  of  oil 
carao  that  would  be  involvea  in  the — 

(i)  Maximum  most  probable 
discharge;  and 
(U)  Worst  case  discharge. 

(4)  Diagrams  showing  location  of  all 
tanks. 

(5)  General  arrangement  plan  {can  be 
maintained  separately  aboard  the  veasel 
providing  the  response  plan  identifies 
the  location). 

(6)  Midships  section  plan  (can  be 
maintained  separately  aboard  the  vessel 
providing  the  response  plan  identifies 
the  location). 

(7)  Cargo  and  fuel  piping  diagrams 
and  pumping  plan,  as  appucable  (can  be 
maintained  separately  aooard  the  vessel 
providing  the  response  plan  identifies 
the  location). 

(8)  Damage  stability  data  (can  be 
maintained  separately  providing  the 
response  plan  identifies  the  location). 

(9)  Location  of  cargo  and  fuel  stowage 
plan  for  vessel  (normally  maintained 
separately  aboard  the  vessel). 

(10)  Location  of  information  on  the 
name,  description,  physical  and 
chemical  characteristics,  health  and 
safety  hazards,  and  spill  and  firefighting 
procedures  for  the  oil  cargo  aboard  the 
vessel.  A  material  safety  data  sheet 
meeting  the  requirements  of  29  CFR 
1910.1200,  cargo  information  required 
by  33  CFR  154.310.  or  equivalent  will 
meet  this  requirement  and  can  be 
maintained  separately. 

I1SS.1040    RMpone*  plan  requirwnenta 
for  unmanned  tank  bargee  canying  oU  aa  a 
prlmeryeerga 

(a)  Onboard  notification  checklist  and 
emergency  procedures.  This  portion  of 
the  response  plan  must  be  maintained 
in  the  documentation  container  aboard 
the  unmaimed  barge.  The  complete 
response  plan,  including  the  additional 
sections  described  in  paragraphs  (b) 
through  (k)  of  this  section  may  be 
maintained  elsewhere.  The  owner  or 
operator  of  an  unmanned  tank  barge 
subject  to  this  section  shall  provide  the 
personnel  of  the  towing  vessel,  fleeting 
area,  or  faciUty  that  the  barge  may  be 
moored  at  with  the  information  required 
by  this  paragraph  (a)  and  the 
responsibilities  that  the  plan  indicates 
will  be  carried  out  by  these  personnel. 
The  onboard  notification  checklist  and 
emergency  procedures  must  include-^ 

(1)  The  name,  address,  and  procedure 
for  contacting  the  vessel's  owner  or 
operator  on  a  24-houT  basis; 

(2)  The  name  and  procedures  for 
contacting  a  primary  qualified 
individuu  and  at  least  one  alternate  on 
a  24-hour  basis; 


(3)  The  toll-free  number  of  the 
National  Response  Center; 

(4)  The  list  ot  information  to  be  » 
provided  in  the  notification  by  the 
reporting  personnel;  and 

(5)  A  statement  of  reepcHisibilities  of 
and  actions  to  be  taken  by  reporting 
personnel  after  an  oil  disdiarge  or 
substantial  threat  of  such  discharge. 

(b)  General  information  and 
introduction.  This  section  of  the 
response  plan  mxist  include — 

(1)  A  list  of  tank  barges  covered  by  the 
plan  and  their  official  numbers; 

(2)  The  name,  address,  and 
procedures  for  contacting  the  barge's 
owner  or  operator  on  a  24-hour  basis; 

(3)  A  list  of  the  COTP  zones  in  whidi 
the  tank  barges  covered  by  the  plan 
intend  to  handle,  store,  or  transport  oil; 

(4)  A  table  of  contents  or  index  of 
sufficient  detail  to  permit  personnel 
with  responsibilities  under  the  response 
plan  to  locate  the  specific  sections  of  the 
plan;  and 

(5)  A  record  of  change(s)  page  used  to 
record  information  on  plan  reviews, 
updates  or  revisions. 

(c)  Notification  procedures.  This 
section  of  the  response  plan  must 
include  the  following  notification 
information: 

(1)  A  checklist  with  all  notifications  . 
in  the  order  of  priority  and  the 
information  required  for  those 
notifications  to  be  made  by  the — 

(i)  Towing  vessel; 

(ii)  Vessel  owner  or  operator;  or 

(iii)  Qualified  individual. 

The  checklist  must  include 
notifications  required  by  33  CFR  part 
153  and  any  applicable  State. 

(2)  Identification  of  the  per8on(s)  to  be 
notified  of  a  discharge  or  substantial 
threat  of  a  discharge  of  oil.  If  the 
notifications  vary  due  to  the  location  of 
the  barge,  the  persons  to  be  notified  also 
must  be  identified  in  a  geographic- 
specific  appendix.  This  section  must 
separately  identify — 

(i)  The  individual(s)  or  organization(s) 
to  be  notified  by  the  towing  vessel;  and 

(ii)  The  individual(s)  or 
organization(s)  to  be  notified  by  the 
barge  owner  or  operator. 

(3)  The  procedures  for  notifying  the 
qualified  individuals  designated  by  the 
barge's  owner  or  operator. 

(4)  Identification  of  the  primary  and, 
if  available,  secondary  communicaticms 
methods  by  which  the  notifications  will 
be  made. 

(5)  The  informaticm  that  is  to  be 
provided  in  the  initial  and  any  follow- 
up  notifications  required  by  paragraph 
(c)(1)  of  tills  section. 

(i)  The  initial  notification  information 
must  include  at  kMsat  the  following 
information: 
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(A)  Towing  vessel  name  (if 
applicable); 

P)  Tank  barge  name,  coimtry  of 
registry,  and  official  number: 

(C)  Date  and  time  of  the  incident: 

P)  Location  of  the  incident; 

OS]  Course,  speed,  and  intended  track 
of  towing  vessel  (if  applicable): 

(F)  Radio  8tation(s)  trequendes 
guarded  by  towing  vessel  (if  applicable); 

(G)  Date  and  time  of  next  report: 

(H)  Type  and  quantity  of  oil  onboard; 

(I)  Nature  and  details  of  defects, 
deficiencies,  and  damage  (e.g., 
grounding,  collision,  hull  failure  etc.); 

Q)  Details  of  pollution,  including 
estimate  of  oil  discharged  or  threat  of 
discharge; 

(K)  Weather  and  sea  conditions  on 
scene; 

(L)  Barge  size  and  type; 

(M)  Actions  taken  or  planned  by 
persons  on  scene; 

(N)  Current  condition  of  the  barge: 
and 

(0)  Details  of  injuries,  if  any. 
(ii)  After  the  transmission  of  the 

initial  notification,  as  much  as  possible 
of  the  information  essential  for  the 
protection  of  the  marine  environment  as 
is  appropriate  to  the  incident  must  be 
reported  in  a  follow-up  report.  This 
information  must  include: 

(A)  Additional  details  on  the  type  of 
cargo  onboard; 

(B)  Additional  details  on  the 
condition  of  the  barge  and  ability  to 
transfer  cargo,  ballast,  and  fuel: 

(C)  Additional  details  on  the  qiiantity, 
extent  and  movement  of  the  pollution 
and  whether  the  discharge  is 
continiiing; 

(D)  Any  changes  in  the  on-scene 
weather  or  sea  conditions:  and 

(E)  Actions  being  taken  with  regard  to 
the  discharge  and  the  movement  of  the 
ship. 

(d)  Shipboard  spill  mitigation 
procedures.  This  section  of  the  response 
pl^  must  include — 

(1)  Procedures  to  be  followed  by  the 
tankerman,  as  defined  in  46  CFR  35.35- 
1,  to  mitigate  or  prevent  any  discharge 
or  a  substantial  threat  of  such  a 
discharge  of  oil  resulting  from 
operational  activities  and  casualties. 
These  procedures  must  address 
personnel  actions  in  the  event  of  a — 

(i)  Transfer  system  leak: 

(ii)  Tank  overflow;  or 

(iii)  Suspected  cargo  tank  or  hiill  leak; 

(2)  Procedures  in  the  order  of  priority 
for  the  towing  vessel  or  barge  owner  or 
operator  to  mitigate  or  prevent  any 
discharge  or  a  substantial  threat  of  such 
a  discharge  of  oil  in  the  event  of  the 
following  casualties  or  emergencies: 

(i)  Groimding  or  stranding, 
(ii)  Collision. 


(iii)  Explosion  or  fire,  or  both, 
(iv)  Hull  failure, 
(v)  Excessive  list. 

(3)  Damage  stability,  if  applicable,  and 
hidl  stress  considerations  when 
performing  onboard  mitigation 
measures.  This  section  mxist  identify 
and  describe— 

(i)  Activities  in  which  the  towing 
vessel  crew  or  tankerman  is  trained  and 
qualified  to  execute  absent  shore-based 
support  or  advice; 

(ii)  The  individuals  who  shall  be 
notified  of  a  casualty  potentially 
affecting  the  seaworthiness  of  the  barge; 
and 

(iii)  The  information  that  must  be 

Erovlded  by  the  towing  vessel  to 
tcilitate  the  assessment  of  damage 
stability  and  stress; 

(4)  Location  of  barge  plans  necessary 
to  perform  salvage,  stability,  and  hull 
stress  assessments.  A  copy  of  these 
barge  plans  must  be  maintained  ashore 
by  either  the  barge  owner  or  operator  or 
the  vessel's  recognized  classification 
society.  The  response  plan  must 
indicate  the  shore  location  and  24-hour 
access  procedures  of  the  following 
plans: 

(i)  General  arrangement  plan, 
(ii)  Midship  section  plan, 
(iii)  Lines  plan  or  table  of  offsets,  as 
available, 
(iv)  Tank  tables; 

(5)  The  procedures  for  both  internal 
and  ship-to-ship  transfers  of  cargo  in  an 
emergency: 

(i)  The  procedures  must  identify  the 
response  resources  necessary  to  carry 
out  the  transfers,  including — 

(A)  rendering  equipment  (ship-to- 
ship  only): 

(B)  Transfer  hoses  and  connection 
equipment; 

(C)  Portable  pumps  and  ancillary 
equipment;  and 

pj  Lightering  vessels  (ship-to-ship 
only). 

(ii)  Reference  can  be  made  to  separate 
oil  transfer  procedures  or  a  lightering 
plan  provided  that  safety  considerations 
are  summarized  in  the  response  plan. 

(iii)  The  location  of  all  equipment  and 
fittings,  if  any,  to  perform  such  transfers 
must  be  identified; 

(6)  The  procedures  and  arrangements 
for  emergency  towing,  including  the 
rigging  and  operation  of  any  emergency 
towing  equipment  aboard  the  barge; 

(7)  The  location  and  procedures  for 
use  of  equipment  stowed  aboard  either 
the  barge  or  towing  vessel  to  mitigate  an 
oil  discharge;  and 

(8)  The  responsibilities  of  the  towing 
vessel  crew  and  facility  or  fleeting  area 
personnel,  if  any,  to  icdtiate  a  response 
and  supervise  shore-based  response 
resources. 


(e)  Shore-based  response  activities. 
This  section  of  the  response  plan  must 
include  the  following  information: 

(1)  The  qualified  individual's 
responsibilities  and  authority,  including 
immediate  communication  with  the 
Federal  On-Scene  Coordinator  (OSC) 
and  notification  of  the  oil  spill  removal 
organization(8)  identified  in  the  plan. 

(2)  The  procedures  for  coordinating 
the  actions  of  the  barge  owner  or 
operator  or  qualified  individual  with  the 
action  of  the  predesignated  Federal  OSC 
responsible  for  overseeing  or  directing 
those  actions. 

(3)  The  organizational  structure  that 
will  manage  the  barge  owner  or 
operator's  response  actions  including — 

(i)  Command  and  control: 
(ii)  Public  information: 
(iii)  Safety: 

(iv)  Liaison  with  government 
agencies: 
(v)  Spill  resp>onse  operations: 
(vi)  Plaiming; 

(vii)  Logistics  support;  and 
(viii)  Finance. 

(4)  The  responsibilities  and  duties  of 
each  oil  spill  management  team  member 
within  the  organizational  structure 
identified  in  paragraph  (e)(3)  of  this 
section. 

(f)  List  of  contacts.  The  name, 
location,  and  24-hour  contact 
information  for  the  following  key 
individuals  and  organizations  must  be 
included  in  this  section  of  the  response 
plan  or,  if  more  appropriate,  in  a 
geographic-specific  appendix  and 
referenced  in  this  section  of  the  plan: 

(1)  Barge  owner  or  operator. 

(2)  Qualified  individual  and  alternate 
qualified  individual  for  the  tank  barge's 
area  of  operation. 

(3)  Applicable  insurance 
representatives  or  surveyors  for  the 
barge's  area(s)  of  operation. 

(4)  Person(s)  to  notify  for  activation  of 
the  response  resources  identified  in 
paragraph  (j)(5)  of  this  section  for  the 
barge's  area(s)  of  operation. 

(5)  Person(s)  to  obtain  the  eouipment 
listed  in  paragraph  (d)(5)(ii)  of  this 
section. 

(g)  Training  procedures.  This  section 
of  the  response  plan  must  address  the 
training  procedures  and  programs  of  the 
barge  owner  or  operator  to  meet  the 
requirements  in  §  155.1055. 

(n)  Drill  procedures.  This  section  of 
the  response  plan  must  address  the  drill 
program  carried  out  by  the  barge  owner 
or  operator  to  meet  the  requirements  in 
§155.1060. 

(i)  Plan  review  and  update 
procedures.  This  section  of  the  response 
plan  must  address — 

(1)  The  procedures  to  be  followed  by 
the  barge  owner  or  operator  to  meet  the 
requirements  of  §  155.1070;  and 
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(2)  The  proc8dur«fl  to  be  followed  for 
any  post-oiacharge  review  of  the  plm  to 
evaluate  and  validate  its  effoctiveoeM. 

(j)  Geograpbic-spocific  appendices  for 
each  COTPzone  in  which  a  tank  barge 
operates.  A  geographic-specific 
appendix  must  be  included  for  each 
COTP  tone  identified.  The  appendices 
must  include  the  following  inrbrmation: 

(1)  A  list  of  the  geographic  areas  Cport 
areas,  rivers  and  canals,  Great  Lakes, 
inland,  nearshwe,  oOshore,  and  opm 
ocean  areas)  in  which  the  barge  intends 
to  handle,  store,  or  transport  oil  within 
the  applicable  CXTTP  zone. 

(2)  The  volume  and  type  of  oil  on 
which  the  required  level  of  response 
resources  are  calculated  if  different  from 
that  identified  in  §  155.1040(kM2). 

(3)  Required  Federal  or  State 
notifications  applicable  to  the 
geographic  areas  in  which  the  barge 
operates. 

(4)  Identification  of  the  qualified 
individuals. 

(5)  Identification  of  the  oil  spill 
removal  organization(s)  and  spill 
management  team  that  are  identified 
and  ensured  available,  through  contract 
or  other  approved  means,  to  provide  the 
response  resources  necessary  to  respond 
to  the  following  spill  scenarios; 

(i)  An  average  most  probable 
discharge. 

(ii)  A  maximum  most  probable 
discharge. 

(iii)  A  worst  case  discharge  to  the 
maximimi  extent  practicable. 

(6)  The  organizationls)  identified  to 
meet  the  provisions  of  paragraph  (j)(5) 
of  this  section  must  be  capable  of 
providing  the  equipment  and  supplies 
necessary  to  meet  the  provisions  of 

§§  155.1050, 155.1052,  and  155.1054  of 
this  subpart,  as  appropriate,  and  soiffces 
of  trained  personnel  to  continue 
operation  of  the  equipment  and  staff  the 
oil  spill  removal  organization(s)  and 
spill  management  team  identified  for 
the  first  seven  days  of  the  response. 

(7)  The  appencfix  must  list  the 
response  resources  and  related 
information  required  imder  §§  155.1050, 
155.1052, 155.1054  and  appendix  B  of 
this  part,  as  appropriate. 

(8)  If  the  oil  spin  removal 
organization(s)  providing  the  necessary 
response  resources  has  been  evaluated 
by  the  Coast  Guard  and  their  capability 
has  been  determined  to  equal  or  exceed 
the  response  capability  needed  by  the 
vessel,  the  appendix  may  identify  only 
the  organization  and  their  applicable 
claseification  and  not  the  information 
required  in  paragraph  (j)(7)  of  this 
section. 

(9)  The  appendix  must  also  separately 
list  the  companies  identified  to  provide 
the  salvage,  barge  firefighting. 


lightering,  and.  if  applicable,  dispeiaant 
capabilities  required  in  this  subpart 
00  Appendicmfor  barge-specific 
information.  Because  many  of  the  tank 
barges  covered  by  a  response  plan  may 
be  of  the  same  design,  this  information 
does  not  need  to  be  repeated  provided 
the  plan  idoitifies  the  tank  barges  to 
which  the  same  information  would 
apply.  The  information  must  be  part  of 
the  response  plan  unless  specifically 
noted.  This  section  of  the  plan  must 
include  for  each  barge  covered  by  the 
plan  the  foUo««ring  information: 

(1)  Capacities  of  all  cargo,  fuel,  lube 
oil,  and  oallast  tanks. 

(2)  llie  total  volumes  and  types(s)  of 
oil  cargo  that  wmild  be  involved  in 
the— 

(i)  Maximum  most  probable 
discharge;  and 
(ii)  Worst  case  discharge. 

(3)  Diagrams  showing  location  of  all 
tanks  aboard  the  barge. 

(4)  General  arrangement  plan  (can  be 
maintained  separately  providing  that 
the  location  is  identified). 

(5)  Midships  section  plan  (can  be 
maintained  separately  providing  that 
the  location  is  identified). 

(6)  The  organization(s)  identified  to 
meet  the  provisions  of  paragraph  (j)(5) 
of  this  section  must  be  capable  of 
providing  the  equipment  and  supplies 
necessary  to  meet  the  provisions  of 
§§155.1050, 155.1052,  and  155.1054  of 
this  subpart,  as  appropriate,  and  sources 
of  trained  personnel  to  continue 
operation  of  the  equipment  and  staff  the 
oil  spill  removal  organization(s)  and 
spill  management  team  identified  for 
the  first  seven  days  of  the  response. 

(7)  Damage  stabiUty  data,  if 
applicable. 

(8)  Location  of  cargo  and  foel  stowage 
plan  for  barge(s)  (normally  maintained 
separately). 

(9)  Location  of  information  on  the 
name,  description,  physical  and 
chemical  characteristics,  health  and 
safety  hazards,  and  spill  and  firefighting 
procedures  for  the  oil  cargo  aboard  the 
barge.  A  material  safety  data  sheet 
meeting  the  requirements  of  29  CFR 
1910.1200,  cargo  information  required 
by  33  CFR  154.310.  or  equivalent  will 
meet  this  requirement  and  can  be 
maintained  separately. 

1156.1046    neeponee  plan  requkemente 
for  veesela  carrying  ofl  aa  a  aacondary 
cargo. 

(a)  The  vessel  owner  or  operator  must 
develop  their  plan  based  on  the  total 
volume  of  oil  carried  in  bulk  as  cargo. 
For  vessels  that  transfer  a  portion  of 
their  fuel  as  cargo,  25%  of  the  fuel 
capacity  of  the  vessel  plus  the  capacity 
of  any  oil  cargo  tank(s]  will  be  assumed 


to  be  the  cargo  volume  for  determining 
applicable  response  plan  reqidremaDts 
unless  the  vessel  owner  or  operator 
indicates  otherwise.  A  vessel  owner  or 
operator  can  use  a  volume  less  than 
25%  if  he  or  she  submits  historical  data 
wiUi  the  plan  that  aubatantiates  the 
transfer  of  a  lower  pooentage  of  its  find 
capacity  between  rafuelings. 

(b)  General  information  and 
introduction.  This  section  of  the 
response  plan  must  include^ 

(1)  The  vessel's  name,  country  of 
registry,  call  sign,  and  official  number. 
If  the  plan  covws  multiple  vessels,  this 
informatioo  must  be  provided  for  each 
vessel; 

(2)  The  name,  address,  and 
procedures  for  contacting  the  vessel's 
owner  or  operator  an  a  24-hour  basis; 

(3)  Identification  of  the  geographic 
areas  covered  by  the  plan.  The  plan 
must  identify  the  COTP  zones  that  it 
covere.  The  plan  must  cover  all  COTP 
zones  in  which  the  vessel  intends  to 
handle,  store,  or  transport  oil,  including 
port  areas  and  ofbhore  transit  areas 
within  the  exclusive  economic  zone.  A 
geographic-specific  appendix  must  be 
included  for  each  COTP  zone  identified: 

(4)  A  table  of  contents  or  index  of 
sufficient  detail  to  permit  pereonnel 
with  responsibilities  imder  the  response 
plan  to  locate  the  specific  sections  of  the 
plan;  and 

(5)  A  record  of  diange(s)  page  used  to 
record  information  on  plan  updates  or 
revisions. 

(c)  Notification  procedures.  This 
section  of  the  response  plan  must 
include  the  following  notification 
information: 

(1)  A  checklist  with  all  notifications 
in  the  order  of  priority  to  be  made  by 
shipboard  or  shore-based  personnel  aiMl 
the  information  required  for  those 
notifications.  Notifications  must  include 
those  required  by —  

(i)  MARPOL  73/78  and  33  CFR  part 
153;  and 
(ii)  Any  applicable  State. 

(2)  Identification  of  the  person(8)  to  be 
notified  of  a  discharge  or  substantial 
threat  of  discharge  of  oil.  If  notifications 
vary  due  to  vessel  location,  the 
peraon(s)  to  be  notified  also  must  be 
identified  in  a  geographic-specific 
appendix.  This  section  must  separately 
identify — 

(i)  The  individual(s)  or  organizaticn(s) 
to  be  notified  by  shipboard  pereonnel; 
and 

(ii)  The  individual(s)  or 
organiz8tion(s)  to  be  notified  by  shore- 
based  personnel. 

(3)  The  procedures  for  notifying  the 
qualified  individual  and  alternate 
qualified  individual. 
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(4)  Descxiptiom  of  the  primary  and.  if 
availaUe.  aecondaiy  coBuxninication 
methods  by  whidi  the  notifications  will 
be  made. 

(5)  The  infonnation  that  is  to  be 
provided  in  the  initial  and  any  follow- 
up  notificatians  required  by  paragraph 
(c)(1)  of  this  section. 

(i)  The  initial  notification  may  be 
submitted  in  accordance  with  IMO 
Resolution  A64S(16)  '^General 
Principles  for  Ship  Reporting  Systems 
and  Ship  Reporting  Requirements".  It 
must  include  at  least  the  following 
information: 

(A)  Vessel  name,  coimtry  of  registry, 
call  sign,  and  official  nimiber  (if  any); 

(B)  Date  and  time  of  the  incident; 

(C)  Location  of  the  incident; 

(D)  Course,  speed,  and  intended  track 
of  vessel; 

(E)  Radio  station(s)  and  frequencies 
guarded; 

(F)  Date  and  time  of  next  report; 

(G)  Type  and  Quantity  of  oil  onboard; 
(H)  Nature  and  detail  of  defects, 

deficiencies,  and  damage  (e.g. 
grounding,  collision,  hull  feilure  etc.); 

(I)  Details  of  pollution,  including 
estimate  of  oil  discharged  or  threat  of 
discharge; 

(J)  Weather  and  sea  conditions  on 
scene; 

(K)  Ship  size  and  type; 

(L)  Actions  taken  or  planned  by 
persons  on  scene; 

(M)  Current  conditions  of  the  vessel; 
and 

(N)  Num})er  of  crew  and  details  of 
injuries,  if  any. 

(ii)  After  the  transmission  of  the 
initial  notification,  as  much  as  possible 
of  the  infonnation  essential  for  the 
protection  of  the  marine  environment  as 
is  appropriate  to  the  incident  must  be 
reported  in  a  follow-up  report.  This 
infonnation  must  include: 

(A)  Additional  details  on  the  type  of 
cargo  onboard; 

(6)  Additional  details  on  the 
condition  of  the  vessel  and  ability  to 
transfer  cargo,  ballast,  and  fuel; 

(C)  Additional  details  on  the  quantity, 
extent  and  movement  of  the  pollution 
and  whether  the  discharge  is 
continuing; 

(D)  Any  dianges  in  the  on-scene 
weather  or  sea  conditions;  and 

(E)  Actions  being  taken  with  regard  to 
the  discharge  and  the  movement  of  the 
ship. 

(d)  Shipboard  spill  mitigation 
procedures.  This  section  of  the  response 
plan  must  identify  the  vessel's  totd 
volumes  of  oil  cerried  in  bulk  as  cargo 
and  meet  the  applicable  requirements  of 
this  peragraph  (d). 

(1)  For  vessels  carrying  100  barrels  or 
less  of  oil  in  bulk  as  cargo,  the  plan 


must  inchide  a  besic  emergency  action 
checkliM  for  ressel  personnel  including 
notification  and  actions  to  be  taken  to 
prevent  or  mitigate  any  disdiarge  or 
sabetantial  threat  of  sudi  a  disduarge  of 
oil  bom  the  vessel. 

(2)  For  vessels  carrying  over  100,  but 
less  than  1,000  barrels  of  oil  in  bulk  as 
caivo,  the  plan  must  include — 

(i)  Generel  information  on  actions  to 
be  taken  by  vessel  personnel  to  prevent 
or  mitigate  any  discharge  or  substantial 
threat  of  such  a  discharge  of  oil  from  the 
vessel  due  to  operational  activities  or 
casualties; 

(ii)  General  infonnation  on  damage 
control  procedures  to  be  followed  bjr 
vessel  personnel; 

(iii)  Gemntd  information  on 
procedures  for  internal  or  external 
transfer  of  oil  in  bulk  as  cargo  in  an 
emeraency:  and 

(iv)  Prooeduree  for  use  of  any 
equipment  carried  aboard  the  vessel  for 
spill  mitigation. 

(3)  For  vessels  carrying  from  1,000  to 
5,000  barrels  of  oil  in  bwk  as  cargo,  the 
plan  must  include — 

(i)  Detailed  infonnation  on  actions  to 
be  taken  by  vessel  personnel  to  prevent 
or  mitigate  any  discharge  or  sutetantiel 
threat  of  such  a  discharge  of  oil  from  the 
vessel  due  to  operational  activities  or 
casualties; 

(ii)  Detailed  information  on  damage 
control  procedures  to  be  followed  by 
vessel  personnel; 

(iii)  Detailed  procedures  for  internal 
or  external  transfer  of  oil  in  bulk  as 
car^o  in  an  emergency:  and 

(iv)  Procedures  for  use  of  any 
equipment  carried  aboard  the  vessel  for 
spill  mitigation. 

(4)  For  vessels  carrying  over  5,000 
barrels  of  oil  as  a  secondary  cargo,  the 
plan  must  provide  the  information 
required  by  §  155.1035(c)  for  shipboard 
spill  mitigation  procedures. 

(5)  For  all  vessels,  the  plan  must 
include  responsibilities  and  actions  to 
be  taken  by  vessel  personnel,  if  any,  to 
initiate  a  response  and  supervise  shore- 
based  response  resources. 

(e)  Shore-based  response  activities. 
This  section  of  the  response  plan  must 
include  the  following  information: 

(1)  The  Qualified  individual's 
responsibilities  and  authority,  including 
immediate  communication  with  the 
Federal  OSC  and  notification  of  the  oil 
spill  removal  organization(s)  identified 
in  the  plan. 

(2)  "Hie  procedures  for  coordinating 
the  actions  of  the  vessel  ovmer  or 
operator  with  the  actions  of  the 

p  redesignated  Federal  OSC  re^onsible 
for  overseeing  or  directing  those  actions. 

(3)  The  spill  management  teem  to  be 
used  by  the  vessel  owner  or  operator  to 
manage  response  plan  implementation. 


(f)  Uat  of  contacts.  The  name, 
location,  and  24-hour  contact 
information  for  the  following  key 
individuals  or  organizations  must  be 
included  in  this  section  of  the  response 
plan  or,  if  more  appropriate,  in  a 
geogTaphic-^>ecinc  appendix  and 
referenced  in  this  section  of  the  plan: 

(1)  Vessel  owner  or  operator,  and,  if 
applicable,  charterer. 

(2)  Qualified  individual  and  ahemate 
qualified  individual  for  the  vessel's  area 
of  operation. 

(3)  Veseel's  local  agentfs),  if 
applicable,  for  the  vessel's  area  of 
operation. 

(4)  Applicable  insurance 
representatives  or  surveyors  for  the 
vessel's  area  of  operation. 

(5)  Panan(s)  to  notify  for  activation  of 
the  oil  spill  removal  oiganization(s) 
identified  in  paragraph  (j)(3)  of  this 
sectioo  for  the  vessel's  area  of  operation. 

(g)  Training  procedures.  This  section 
of  the  response  plan  must  address  the 
training  procedurei  and  programs  of  the 
vessel  owner  or  operator.  The  vessel 
owner  or  operator  shall  ensure  tiiat — 

(1)  All  personnel  with  responsibilities 
under  the  plan  receive  training  in  their 
assignments  and  refresher  training  as 
necessary,  and  participate  in  drills 
required  under  paragraph  (h)  of  this 
section.  Documented  work  experience 
can  be  used  instead  of  training;  and 

(2)  Records  of  this  training  are 
maintained  aboard  the  vessel,  at  the 
U.S.  location  of  tiie  spill  management 
team,  or  with  the  qualified  individual. 
The  plan  must  specify  where  the 
records  are  located. 

(h)  DtiJI  procedures.  This  section  of 
the  response  plan  must  address  the  drill 
program  carried  out  by  the  vessel  owner 
or  operator  to  evaluate  the  abiUty  of 
vesMl  and  shore-based  (>ersonnei  to 
perform  their  identified  functions  in  the 
plan.  The  required  drill  frequency  for 
each  cat^ory  of  vessel  is  as  follows: 

(1)  For  vessels  carrying  100  barrels  or 
less  of  oil  as  cargo — 

(i)  Onboard  spill  mitigation 
procedures  and  qiiaUfied  individual 
notification  drills  must  be  conducted 
annually;  and 

(ii)  Shore-based  oil  spill  removal 
organization  drills  must  be  conducted 
biennially. 

(2)  For  vesseb  carrying  over  100 
barrels  and  up  to  5,000  barrels  of  oil  in 
bulk  as  cargo — 

(i)  Onboard  emergency  procedures 
and  qualified  individual  notification 
drills  must  be  conducted  quarterly;  and 

(ii)  Shore-based  oil  spill  removal 
organization  drills  must  be  conducted 
annually. 

(3)  Vessels  carrying  over  5,000  barrels 
of  oil  in  bulk  as  cargo  mut  meet  the  drill 
requirements  of  §  155.1060. 
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(i)  Plan  review,  update,  and  appeal 
procedures. 

(1)  The  owner  or  operator  of  a  vessel 
covered  by  this  section  shall  resubmit 
the  plan  to  the  U.S.  Coast  Guard  for 
approval — 

(i)  Whenever  there  is  a  significant 
change  in  the  vessel's  configuration 
affecting  the  cargo  capacity  or  layout  of 
the  vessel; 

(ii)  Six  months  before  the  end  of  the 
Coast  Guard  approval  period  identified 
in  S  155.1065(b);  and 

(iii)  Whenever  there  is  a  change  in  the 
owner  or  operator  of  the  vessel,  if  that 
owner  or  operator  provided  the 
certifying  statement  required  by 
§  155.1065(a).  If  this  ocoirs.  a  new 
statement  certifying  that  the  plan 
continues  to  meet  me  applicable 
requirements  of  subparts  D  and  E  of  this 
part  must  be  submitted. 

(2)  The  owner  or  operator  of  a  vessel 
covered  by  this  section  shall  notify  the 
U.S.  Coast  Guard  and  other  plan 
holders,  and  provide  updated 
information  as  appropriate  when 
significant  changes  occiir  in  any  of  the 
following: 

(i)  Cargo  systems. 

(ii)  Operating  area. 

(iii)  Qualified  individuals. 

(iv)  Identified  response  resources. 

(v)  Emergency  response  procedure. 

(vi)  Nature  of  vessel's  operations. 

(3)  The  U.S.  Coast  Guard  may  require 
a  vessel  owner  or  operator  to  revise  a 
response  plan  at  any  time  if  it  is 
determined  that  the  response  plan  does 
not  meet  the  requirements  of  this 
subpart.  The  U.S.  Coast  Guard  will 
notify  the  vessel  owner  or  operator  in 
writing  of  any  deficiencies. 

(i)  Efficiencies  must  be  corrected 
within  the  time  period  specified  in  the 
written  notice  provided  by  the  Coast 
Guard.  If  deficiencies  are  not  corrected 
within  the  specified  time  period,  the 
plan  will  be  declared  invalid  and  any 
further  storage,  transfer,  handling, 
transporting  or  lightering  of  oil  in  areas 
subject  to  the  jurisdiction  of  the  United 
States  will  be  in  violation  of  section 
311(i)(5)(E)oftheFWPCA. 

(ii)  A  vessel  owner  or  operator  must 
advise  the  U.S.  Coast  Guard  office  that 
provided  the  initial  notice  when  a 
deficiency  has  been  corrected. 

(4)  A  vessel  owner  or  operator  who 
disagrees  with  a  deficiency 
determination  may  submit  a  request  for 
reconsideration  within  the  time  period 
reqiiired  for  compliance  or  within  7 
days  bom  the  date  of  receipt  of  the  U.S. 
Coast  Guard  notice,  whichever  is  less. 
After  considering  all  relevant  material 
presented,  the  U.S.  Coast  Guard  will 
notify  the  vessel  owner  or  operator  of 
the  final  decision. 


(i)  Unless  the  vessel  owner  or  operator 
petitions  for  a  review  of  the  U.S.  Coast 
Guard  decision,  the  vessel's  owner  or 
operator  must  correct  the  response  plan 
deficiencies  within  the  period  specified 
in  the  Coast  Guard's  final 
determination.  > 

(ii)  If  the  vessel  owner  or  operator 
petitions  the  District  Commander,  the 
effective  date  of  the  U.S.  Coast  Guard 
notice  may  be  delayed  pending  a 
decision  by  the  District  Commander. 
Petitions  to  the  District  Commander 
must  be  submitted  in  writing,  via  the 
U.S.  Coast  Guard  official  who  issued  the 
reqiiirement  to  amend  the  response 
plan,  within  five  days  of  receipt  of  the 
notice. 

(j)  Geographic-specific  appendices  for 
each  COTP  zone  in  which  a  vessel 
operates.  A  geographic-specific 
appendix  must  be  included  for  each 
COTP  zone  identified.  The  appendix 
must  include  the  following  information: 

(1)  Required  Federal  or  State 
notifications  applicable  to  the 
geo^phic  areas  in  which  a  vessel 
operates. 

(2)  Identification  of  the  qualified 
individuals. 

(3)  A  list  of  the  oil  spill  removal 
organization(s)  available  to  respond  to 
the  vessel's  worst  case  oil  discharge  in 
each  COTP  zone  In  which  a  vessel 
operates.  The  oil  spill  removal 
organization (s)  identified  must  be 
capable  of  commencing  oil  spill 
containment  and  on-water  recovery 
within  the  response  times  listed  for  tier 
1  in  §  155.1050(g)  of  this  subpart; 
providing  temporary  storage  of 
recovered  oil;  and  conducting  shoreline 
protection  and  cleanup  operations.  An 
oil  spill  removal  organization  may  not 
be  identified  in  the  plan  unless  the 
organization  has  provided  written 
consent  to  being  identified  in  the  plan 
as  an  available  resource. 

1155.1050    ResponM  p(«n  development 
and  evaiuiftlon  cHteria  for  veeeeto  cwrying 
group*  I  through  IV  petroleum  oil  as  a 
prhnery  cargo. 

(a)  The  following  criteria  must  be 
used  to  evaluate  the  operability  of 
response  resources  identified  in  the 
response  plan  for  the  specified 
operating  environment: 

(1)  Table  1  of  appendix  B  of  this  part. 

(i)  The  criteria  in  table  1  of  appendix 
B  of  this  part  are  to  be  used  solely  for 
identification  of  appropriate  equipment 
in  a  response  plan. 

(ii)  These  criteria  reflect  conditions 
used  for  planning  purposes  to  select 
mechanical  response  equipment  and  are 
not  conditions  that  would  limit 
response  actions  or  affect  normal  vessel 
operations. 


(2)  Limitations  that  are  identified  in 
the  Area  Contingency  Plans  for  the 
COTP  zones  in  which  the  vessel 
operates,  including — 

(i)  Ice  conditions; 

(ii)  Debris; 

(iii)  Temperature  ranges;  and 

(iv)  Weamer-related  visibility. 

(b)  The  COTP  may  reclassify  a 
specific  body  of  water  or  location  within 
the  COTP  zone.  Any  reclassifications 
will  be  identified  in  the  applicable  Area 
Contingency  Plan.  Reclassifications  may 
be  to — 

(1)  A  more  stringent  operating 
environment  if  the  prevailing  wave 
conditions  exceed  the  significant  wave 
height  criteria  during  more  than  35%  of 
the  year;  or 

(2)  A  less  stringent  operating 
environment  if  the  prevailing  wave 
conditions  do  not  exceed  the  significant 
wave  height  criteria  for  the  less 
stringent  operating  environment  during 
more  than  35%  of  the  year.. 

(c)  Response  equipment  must — 

(1)  Meet  or  exceed  the  criteria  listed 
in  table  1  of  appendix  B  of  this  part; 

(2)  Be  capable  of  functioning  in  the 
applicable  operating  environment;  and 

(3)  Be  appropriate  for  the  petroleum 
oil  carried, 

(d)  The  owner  or  operator  of  a  vessel 
that  carries  groups  I  through  IV 
petroleimi  oil  as  a  primary  cargo  shall 
identify  in  the  response  plan  and  ensiu^ 
the  availability  of,  through  contract  or 
other  approved  means,  the  response 
resources  that  will  respond  to  the 
vessel's  average  most  probable 
discharge. 

(1)  For  a  vessel  that  carries  groups  I 
through  rv  petroleum  oil  as  its  primary 
cargo,  the  response  resources  must 
include^ 

(i)  Containment  boom  in  a  quantity 
equal  to  twice  the  length  of  the  largest 
vessel  Involved  in  the  transfer  and 
capable  of  being  deployed  at  the  site  of 
oil  transfer  operations  within  one  hour 
of  detection  of  a  spill;  and 

(ii)  Oil  recovery  devices  and 
recovered  oil  storage  capacity  capable  of 
being  at  the  transfer  area  witnin  two 
hours  of  the  detection  of  a  spill  during 
transfer  operations. 

(2)  For  locations  of  multiple  vessel 
transfer  operations,  a  vessel  may 
identify  the  same  equipment  as 
identified  by  other  vessels,  provided 
that  each  vessel  has  ensured  access  to 
the  equipment  through  contract  or  other 
approved  means. 

(3)  The  owner  or  operator  of  a  vessel 
conducting  transfer  operations  at  a 
facility  required  to  submit  a  response 
plan  under  33  CFR  154.1017  is  not 
required  to  identify  and  ensxue  the 
availability  of  the  response  resources 
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required  in  paragraph  (dMD  of  this 
section. 

(e)  TIm  owner  or  operator  of  a  vesial 
canying  ^oups  I  through  IV  petroleum 
oil  as  a  primary  cargo  must  identify  in 
the  re^Kmse  plan  end  ensure  the 
availaMlity  of,  throu^  contract  or  other 
apfwoved  means,  the  response  resources 
necessary  to  respond  to  a  discharge  up 
to  the  vessel's  maximum  most  pr^>al^ 
discharge  vohune. 

(1)  l^ese  resources  must  be 
positioned  such  diat  they  can  arriye  at 
the  scene  of  a  discharge  within — 

(i)  12  hours  of  the  discovery  of  a 
discharge  in  hi^er  Tohnne  port  areas 
and  the  Great  I^ker, 

(ii)  24  hours  of  the  discovery  of  a 
discharge  in  all  rivers  and  canals, 
inland,  nearriiore  and  ofiihore  areas; 
and 

(ill)  24  hours  of  the  discovery  of  a 
discharge  plus  travel  time  from  shore  for 
open  ocean  areas. 

(2)  The  necessary  response  resources 
include  sufficient  containment  boom, 
oil  recovery  devices,  and  storage 
capacity  for  any  recovery  of  up  to  the 
maximum  most  probable  discharge 
plannit^  volume. 

(3)  ThB  response  plan  must  identify 
the  storage  location,  make,  model,  and 
effective  daily  recovery  capacity  of  each 
oil  recovery  device  that  is  identified  for 
plan  credit. 

(4)  The  response  resources  identified 
for  responding  to  a  maximum  most 
probable  discharge  must  be  positioned 
to  be  capable  of  meeting  the  planned 
arrival  times  in  this  paragraph  (ej.  The 
COTP  with  jurisdiction  over  the  area  in 
which  the  vessel  is  operating  must  be 
notified  whenever  the  identified 
response  resources  are  not  capable  of 
meeting  the  planned  arrival  times. 

(f)  The  owner  or  operator  of  a  vessel 
carrying  poups  I  through  IV  petroleum 
oil  as  a  primary  cargo  must  identify  in 
the  response  plan  and  ensure  the 
availabihty  of,  through  contract  or  other 
approved  means,  the  response  resources 
necessary  to  respond  to  ihe  worst  case 
discharge  volume  of  the  oil  cargo  to  the 
maximum  extent  practicable. 

(1)  The  locatioo  of  these  resources 
must  be  suitable  to  meet  the  response 
times  ifientified  lor  the  applicable 
geographic  area(s)  of  operation  and 
response  tier. 

(2)  The  response  resources  must  be 
apiHopriate  for — 

U)  "Hie  capacity  of  the  vessel; 

(ii)  Group(s)  of  petroleum  oil  carried 
as  cargo;  and 

(iii)  Hie  geographic  areeCs)  of  vessel 
operation. 

(3)  The  resources  must  include 
suffideat  boom,  oil  recovery  devices. 


and  stotage  capacity  to  recover  the 
planning  volimies. 

(4)  The  response  plan  must  identify 
the  storage  location,  make,  model,  anid 
efiioctive  daily  recovery  capacity  of  each 
oil  recoveiy  device  that  is  identified  for 
plan  credit 

(5)  The  guidelines  in  appendix  B  to 
part  155  of  this  chapter  must  be  used  for 
calculating  the  quantity  of  response 
reeooFces  required  to  respond  at  eech 
tier  to  the  worst  case  discharge  to  the 
maximum  extent  practicable. 

(6)  When  determining  response 
resources  necessary  to  meet  the 
requirements  of  para^ph  (f),  a  portion 
of  those  resources  must  be  capable  of 
use  in  close-to-shore  response  activities 
in  shallow  water.  The  follovfing 
percentages  of  the  response  equipment 
identified  for  the  applicable  geographic 
area  must  be  capable  of  operating  in 
waters  of  6  feet  or  less  depth: 

(i)  Open  ocean — none. 

(ii)  Offshore — 10  percent. 

(iii)  Nearshore,  inland,  Great  Lakes, 
and  rivers  and  canals — 20  percent. 

(g)  Response  eqmpment  identified  to 
respond  to  a  worst  case  discharge  must 
be  capable  of  arriving  on  scene  within 
the  times  specified  in  paragraph  (g]  for 
the  applicable  response  tier  in  a  higher 
volume  port  area,  Great  Lakes,  and  in 
other  areas.  Response  times  for  these 
tiers  from  the  time  of  discovery  of  a 
discharge  are: 


TIarl 

Tlar2 

Tiw3 

Higher  voluna 

izrwB  ._ 

ashra  ... 

601MB. 

port  ana 

(except 

tankarein 

PrtnceWB- 

Ham  Sound 

covered  by 

§155.1135). 

Qraal  lakae ._. 

IShts 

42  his 

66  hri. 

AM  olher  iWw9 

24  hra 

4eh»» 

72hrs. 

&cw«ls.ln- 

iartd,  near- 

shore,  and 

offshore 

Open  Ocean 

24hn4^ ._ 

48hrs4  ... 

T2tn* 

(plus  tratwt 

Omefrom 

shore). 

(h)  Hie  following  areas  are  designated 
as  higher  volume  port  areas.  These  areas 
include  any  water  area  within  50 
nautical  miles  seaward  of  the 
entrance(s)  to  &e  specified  port: 

(1)  Boston,  MA. 

(2)  New  York,  NY. 

(3)  Delaware  Bay  and  River  to 
Philadelphia,  PA. 

(4)  St.  Croix,  VI.  ^ 

(5)  Pascagoula,  MS. 

(6)  Mississippi  River  from  Southwest 
Pass,  LA  to  Baton  Rouge.  LA.  Note: 
Vessels  destined  for,  departing  from,  or 


offloading  at  the  Louisiana  Ofhhore  Oil 
Port  are  not  considered  to  be  operating 
in  this  higher  volume  port  area. 

(7)  Lake  Charles,  LA. 

(8)  Sabine-Neches  River,  TX. 

(9)  Gehreston  Bay  and  Houston  Ship 
Channel,  TX. 

(10)  Corpus  Christi,  TX. 

(11)  Los  Angeles/Long  Beech  Harbor, 
CA. 

(12)  San  Francisco  Bay,  San  Pablo 
Bay,  Caiquinez  Strait,  and  Suisun  Bay  to 
Antioch,  CA. 

(13)  Strait  of  Juan  De  Pnca  at  Port 
Angeles,  WA,  to  and  including  Puget 
Soimd.  WA. 

(14)  Prince  William  Sound,  AK. 

(i)  For  the  purposes  of  arranging  for 
response  resources  through  contract  or 
other  approved  means,  response 
equipment  identified  for  tier  1  plan 
credit  must  be  capable  of  being 
mobilized  and  en  route  to  the  scene  of 
a  discharge  within  two  hours  of 
notification.  The  notification  procedures 
identified  in  the  plan  must  provide  for 
notification  and  authorization  for 
mobilization  of  identified  tier  1 
response  resources — 

(Ij  Either  direcUy  or  through  the 
qualified  individual;  and 

(2)  Within  30  minutes  of  a  discovery 
of  a  discharge  or  substantial  threat  of 
discharge. 

(j)  Response  resources  identified  for 
tier  2  and  tier  3  plan  credit  must  be 
capable  of  arriving  on  scene  within  the 
time  listed  for  the  applicable  tier. 

(k)  The  response  plan  for  a  vessel 
carrying  group  II  or  III  persistent 
petroleum  oils  as  a  primary  cargo  that 
operates  in  areas  with  year-round  pre- 
approval  for  dispersant  use  may  request 
a  credit  against  up  to  25  percent  of  the 
on-water  oil  recovery  capability'  for  each 
worst  case  discharge  tier  necessary  to 
meet  the  requirements  of  this  subpart  in 
1993.  To  receive  this  credit,  the  vessel 
owner  or  operator  shall  identify  in  the 
response  plan  and  ensvue,  through 
contract  or  other  approved  means,  the 
availability  of  necessary  resources  to 
apply  dispersants  appropriate  for  the 
type  of  oil  carried  and  to  monitor  the 
effectiveness  of  the  dispersants.  The 
extent  of  the  credit  will  be  based  on  the 
volumes  of  dispersant  available  to 
sustain  operations  at  manufacturers' 
recommended  dosage  rates.  Resources 
identified  for  plan  credit  must  be 
capable  of  being  on  scene  within  12 
hours  of  discovery  of  a  discharge. 

NotK  IdentificatiaD  of  titiese  resources  ckies 
not  imply  that  they  will  be  authorited  ior 
use.  Actual  authorization  for  use  during  a 
spiU  responsa  will  be  govemed  by  the 
provisions  of  the  National  Contingency  Plan 
and  the  applicable  Area  Contingency  Plan. 
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(1)(1)  The  owner  or  operator  of  a 
vessel  carrying  groups  I  through  IV 
petroleum  oil  as  a  primary  cargo  must 
identify  in  the  response  plan  and  ensure 
the  availability  of,  through  contract  or 
other  approved  means,  the  follovdng 
resources: 

(i)  A  salvage  company  with  expertise 
and  equipment. 

(ii)  A  company  with  vessel 
firefighting  capability  that  will  respond 
to  casualties  in  the  area(s)  in  which  the 
vessel  will  operate. 

(2)  Vessel  owners  or  operators  must 
identify  intended  sources  of  the 
resoim»s  required  under  paragraph 
(1)(1)  of  this  section  capable  of  being 
deployed  to  the  areas  that  the  vessel 
will  operate  in.  Provider(s)  of  these 
services  may  not  be  listed  in  the  plan 
unless  they  have  provided  written 
consent  to  be  listed  in  the  plan  as  an 
available  resource. 

(3)  To  meet  this  requirement  in  a 
response  plan  submitted  for  reapproval 
on  or  after  February  18, 1998,  the 
identified  resources  must  be  capable  of 
being  deployed  to  the  port  nearest  to  the 
area  that  the  vessel  operates  within  24 
hours  of  notification. 

(m)  The  owner  or  operator  of  a  vessel 
carrying  groups  I  through  IV  petroleum 
oil  as  a  primary  cargo  must  identify  in 
the  response  plan  and  ensure  the 
availability  of,  through  contract  or  other 
approved  means,  certain  response 
resources  required  by 
§  155.1035(c)(5)(ii)  or 
S  155.1040(d)(5)(i),  as  appropriate. 

(1)  These  resources  must  include — 
(i)  Fendering  equipment; 

(ii)  Transfer  hoses  and  connection 
equipment;  and 

(iii)  Portable  pumps  and  ancillary 
equipment  necessary  to  offload  the 
vessel's  largest  cargo  tank  in  24  hours  of 
continuous  operation. 

(2)  These  resources  must  be  capable  of 
reaching  the  locations  in  which  the 
vessel  operates  within  the  stated  times 
following  notification: 

(i)  Inland  (except  tankers  in  Prince 
William  Sound  covered  by  (§  155.1130), 
nearshore,  and  Great  Lakes  waters — 12 
hours. 

(ii)  O&hore  waters  and  rivers  and 
canals — 18  hours. 

(iii)  Open  ocean  waters — 36  hovirs. 

(3)  For  barges  operating  on  rivers  and 
canals  as  defined  in  this  subpart,  the 
requirements  of  this  paragraph  (m)  may 
be  met  by  listing  resources  capable  of 
meeting  the  response  times  in  paragraph 
(m)(2)  of  this  section.  Such  resources 
may  not  be  identified  in  a  plan  unless 
the  response  organization  has  provided 
written  consent  to  be  listed  in  a  plan  as 
an  available  resource. 


(n)  The  owner  or  operator  of  a  vessel 
carrying  groups  I  throxigh  IV  petroleum 
oil  as  a  primary  cargo  must  identify  in 
the  response  plan  and  ensure  the 
availability  of,  through  contract  or  other 
approved  means,  response  resoiuces 
necessary  to  perform  shoreline 
protection  operations. 

(1)  The  response  resources  must 
include  the  quantities  of  boom  listed  in 
table  2  of  appendix  B  of  this  part,  based 
on  the  areas  in  which  the  vessel 
operates. 

(2)  Vessels  that  intend  to  offload  their 
cargo  at  the  Loxiisiana  OfSshore  Oil  Port 
(LOOP)  marine  terminal  are  not 
required  to  comply  with  the 
requirements  of  this  paragraph  (m) 
whan  they  are  within  the  onshore  area 
and  under  one  of  the  follovdng 
conditions: 

(i)  Approaching  or  departing  the 
LOOP  marine  terminal  within  the  LOOP 
Shipping  Safety  Fairway,  as  defined  in 
33  CFR  166.200. 

(ii)  Moored  at  the  LOOP  marine 
terminal  for  the  purposes  of  cargo 
transfer  operations  or  anchored  in  the 
designated  anchorage  area  awaiting 
discharge. 

(0)  The  owner  or  operator  of  a  vessel 
carrying  groups  I  through  IV  petroleum 
oil  as  a  primary  cargo  that  operates  in 
oQshore,  nearshore,  inland,  or  rivers 
and  canal  areas,  the  response  plan  must 
identify  and  ensiue  the  availability  of, 
through  contract  or  other  approved 
means,  an  oil  spill  removal  organisation 
capable  of  effecting  a  shoreline  cleanup 
operation  commensurate  with  the 
quantity  of  emulsified  petroleum  oil  to 
be  plaimed  for  in  shoreline  cleanup 
operations. 

(1)  The  shoreline  cleanup  resources 
required  must  be  determined  as 
described  in  appendix  B  of  this  part. 

(2)  Vessels  tnat  intend  to  offload  their 
cargo  at  the  Louisiana  Offshore  Oil  Port 
(LCX3P)  marine  terminal  are  not 
required  to  comply  with  the 
requirements  of  this  paragraph  (o)  when 
they  are  within  the  offshore  area  and 
under  one  of  the  following  conditions: 

(i)  Approaching  or  departing  the 
LOOP  marine  terminal  within  the  LOOP 
Shipping  Safety  Fairway  as  defined  in 
33  CFR  166.200. 

(ii)  Moored  at  the  LOOP  marine 
terminal  for  the  purposes  of  cargo 
transfer  operations  or  anchored  in  the 
designated  anchorage  area  awaiting 
discharge. 

(p)  Appendix  B  of  this  part  sets  out 
caps  that  recognize  the  practical  and 
technical  limits  of  response  capabilities 
ttaftt  an  individual  vessel  owner  or 
operator  can  contract  for  in  advance. 
Table  6  in  appendix  B  lists  the 
contracting  caps  that  will  apply  on 


February  18. 1993  and  February  18, 
1998.  Caps  for  2003  wiU  be  developed 
during  a  subsequent  review  process. 
The  owner  or  operator  of  a  vessel 
carrying  groups  1  through  IV  petroleum 
oil  as  a  primary  cargo,  whose  required 
daily  recovery  capacity  exceeds  the 
applicable  contraicting  caps  in  Table  6, 
shall  identify  sources  of  additional 
equipment  equal  to  twice  the  cap  listed 
in  tier  3  or  the  amount  necessary  to 
reach  the  calculated  planning  volume, 
whichever  is  lower.  The  equipment  so 
identified,  must  be  capable  of  arriving 
on  scene  no  later  than  the  tier  3 
response  times  contained  in 
%  155.1050(g).  A  response  plan  must 
identify  the  specific  sources,  locations, 
and  quantities  of  this  additional 
equipment.  No  contract  is  required, 
(q)  The  Coast  Guard  will  initiate  a 
review  of  cap  increases  and  other 
requirements  contained  within  this 
subpart  that  are  scheduled  to  be  phased 
in  over  time.  Any  changes  in  the 
requirements  of  this  section  will  occur 
through  a  public  notice  and  comment 
process. 

(1)  During  this  review,  the  Coast 
Guard  vnll  determine  if  the  scheduled 
increase  remains  practicable,  and  will 
also  establish  a  specific  cap  for  2003. 
The  review  shall  include  but  is  not 
limited  to: 

(i)  Increases  in  skimming  efficiencies 
and  design  technolo^. 

(ii)  Oiftracking  tecnnology. 

(iii)  High  rate  response  techniques. 

(iv)  Other  applicable  response 
technologies. 

(v)  Increases  in  the  availability  of 
private  response  resources. 

(2)  AU  scheduled  future  requirements 
will  take  effect  imless  the  Coast  Guard 
determines  that  they  are  not  practicable. 
Scheduled  changes  will  be  effective  on 
February  18, 1998  and  2003  unless  the 
review  of  the  additional  requirements 
have  not  been  completed  by  the  Coast 
Guard.  If  tliis  occurs,  the  changes  will 
not  be  effective  until  90  days  after 
publication  of  a  Federal  Register  Notice 
writh  the  results  of  the  review. 

I15S.1062    neapon—  ptan  development 
■nd  avaliMtion  orHeria  for  veeeeia  carrying 
group  V  pelroiaum  oil  aa  a  primary  cargo. 

(a)  Owners  and  operators  of  vessels 
that  cany  group  V  petroleum  oil  as  a 
primary  cargo  must  provide  information 
in  their  plan  that  identifies — 

(1)  Procedures  and  strategies  for 
responding  to  a  worst  case  discharge  of 
group  V  petroletun  oils  to  the  maximimi 
extent  practicable;  and 

(2)  Sources  of  the  equipment  and 
supphes  necessary  to  locate,  recover, 
and  mitigate  such  a  discharge. 

(b)  An  owner  or  operator  of  a  vessel 
carrying  group  V  petroleum  oil  as  a 
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primary  cargo  must  ensuro  that  any 
equipment  identified  in  a  response  plan 
is  capable  of  operating  in  Ihe  concUtions 
expected  in  the  geographic  areaCs)  in 
which  the  vessel  operates  using  the 
criteria  in  table  1  of  appendix  B  of  this 
part  When  evaluating  the  operability  of 
equipment,  the  vessel  owner  or  operator 
must  consider  limitations  that  are 
identified  in  the  Area  Contingency 
Plans  for  the  COTP  zones  in  which  the 
vessel  operates,  including — 

(1)  loe  conditions; 

(2)  Debris; 

(3)  Temperature  ranges;  and 

(4)  Weather-related  visibility. 

(c)  The  owner  or  operator  of  a  vessel 
carrying  group  V  petroleum  oil  as  a 
primary  cargo  must  identify  in  the 
response  plan  and  ensure,  through 
contract  or  other  approved  means,  the 
availability  of  required  equipment, 
including — 

(1)  Sonar,  sampling  equipment,  or 
other  methods  for  locating  the  oil  on  the 
bottom  or  suspended  in  the  water 
column; 

(2)  Containment  boom,  sorbent  boom, 
silt  curtains,  or  other  methods  for 
containing  oil  that  may  remain  floating 
on  the  surface  or  to  reduce  spreading  on 
the  bottom; 

(3)  Dredges,  pumps,  or  other 
equipment  necessary  to  recover  oil  from 
the  bottom  and  shoreline; 

(4)  Equipment  necessary  to  assess  the 
impact  of  such  discharges;  and 

(5)  Other  appropriate  equipment 
necessary  to  respond  to  a  discharge 
involving  the  type  of  oil  carried. 

(d)  Response  resources  identified  in  a 
response  plan  under  paragraph  (c)  of 
this  section  must  be  capable  of  being 
deployed  within  24  hours  of  discovery 
of  a  discharge  to  the  port  nearest  the 
area  where  the  vessel  is  operating.  An 
oil  spill  removal  organization  may  not 
be  listed  in  the  plan  unless  the  oil  spill 
removal  organization  has  provided 
written  consent  to  be  listed  in  the  plan 
as  an  available  resource. 

(e)  Tlie  owner  or  operator  of  a  vessel 
carrying  group  V  petroleum  oil  as  a 
primary  cargo  shall  identify  in  the 
response  plan  and  ensure  the 
availability  of  the  following  resources 
through  contract  or  other  approved 
means — 

(1)  A  salvage  company  with 
appropriate  expertise  and  equipment; 
and 

(2)  A  company  with  vessel  firefighting 
capability  that  will  respond  to  casualties 
in  the  area(s)  in  which  the  vessel  is 
operating. 

(f)  Vessel  owners  or  operators  must 
identify  intended  sources  of  the 
resources  required  under  paragraph  (e) 
of  this  section  capable  of  being 


deployed  to  the  areas  that  the  vessel 
will  operate  in.  A  company  may  not  be 
listed  in  the  plan  unless  the  company 
has  provided  written  consent  to  be 
listed  in  the  plan  as  an  available 
reaource.  To  meet  this  requirement  in  a 
response  plan  submitted  for  approval  or 
reapproval  on  or  after  February  18, 
19M,  the  vessel  owner  or  operator  must 
identify  both  the  intended  sources  of 
this  capability  and  demonstrate  that  the 
resources  are  capable  of  being  deployed 
to  the  port  nearest  to  the  area  where  the 
vessel  operates  within  24  hours  of 
discovery  of  a  discharge. 

(g)  The  owner  or  operator  of  a  vessel 
carrying  group  V  petroleum  oil  as  a 
primary  cargo  shall  identify  in  the 
response  plan  and  ensure  the 
avuilabihty  of  certain  resources  required 
by  §§  lS5.103S(c)(5)(U)  and 
15S.1040(d)(5)(i)  as  appUcable,  through 
contract  or  other  approved  means. 

(1)  Resources  must  include— 
(i)  Fendering  equipment; 

(ii)  Transfer  noses  and  connection 
equipment;  and 

(iii)  Portable  pumps  and  ancillary 
equipment  necessary  to  offload  the 
vessel's  largest  cargo  tank  in  24  hours  of 
continuous  operation. 

(2)  Resources  must  be  capable  of 
reaching  the  locations  in  which  the 
vessel  operates  within  the  stated  times 
following  notification: 

(i)  Inland,  nearshore,  and  Great  Lakes 
waters — 12  hours. 

(ii)  Offshore  waters  and  rivers  and 
canals — 18  hours. 

(iii)  Open  ocean  waters — 36  hours. 

(3)  For  barges  operating  in  rivers  and 
canals  as  defined  in  this  subpart,  the 
requirements  of  this  paragraph  (g)  may 
be  met  by  listing  resources  capable  of 
being  deployed  in  an  area  within  the 
response  times  in  subparagraph  (2)  of 
this  paragraph.  A  vessel  owner  or 
operator  may  not  identify  such 
resources  in  a  plan  unless  the  response 
organization  has  provided  written 
consent  to  be  identified  in  a  plan  as  an 
available  resource. 

I15S.1054    Response  plan  development 
end  evaluation  crHerta  for  veaeela  carrying 
non-petroleum  oil  as  a  primary  cargo. 

(a)  Owners  and  operators  of  vessels 
that  carry  non-petroleum  oil  as  a 
primary  cargo  must  provide  information 
in  their  plan  that  identifies — 

(1)  Procedures  and  strategies  for 
responding  to  a  worst  case  discharge  of 
non-petroleum  oils  to  the  maximmn 
extent  practicable;  and 

(2)  Sources  of  the  equipment  and 
supplies  necessary  to  contain,  recover, 
and  mitigate  such  a  discharge. 

(b)  An  owner  or  operator  of  a  vessel 
carrying  non-petroleum  oil  as  a  primary 


cargo  must  ensure  that  any  equipment 
identified  in  a  response  plan  is  capable 
of  operating  in  the  conditions  expected 
in  the  geographic  area(8)  in  which  the 
vessel  operates  using  the  criteria  in  table 
1  of  appendix  B  of  this  pail.  When 
evaluating  the  operability  of  equipment, 
the  vessel  owner  or  operator  must 
consider  Umitations  that  are  identified 
in  the  Area  Contingency  Plans  for  the 
COTP  zones  in  which  the  vessel 
operates,  including — 

(1)  Ice  conditions: 

(2)  Debris; 

(3)  Temperatiue  ranges;  and 

(4)  Weather-related  visibility. 

(c)  The  owner  or  operator  of  a  vessel 
carrying  non-petroleum  oil  as  a  primary 
cargo  must  identify  in  the  response  plan 
and  ensure,  through  contract  or  other 
approved  means,  the  availability  of 
reouired  equipment  including — 

(1)  Containment  boom,  sorbent  boom, 
or  other  methods  for  containing  oil 
floating  on  the  surface  or  to  protect 
shorelines  from  impact; 

(2)  Oil  recovery  Devices  appropriate 
for  the  type  of  non-petroleum  oil 
carried;  and 

(3)  Other  appropriate  equipment 
necessary  to  respond  to  a  discharge 
involving  the  type  of  non-petroleum  oil 
carried. 

(d)  Response  resources  identified  in  a 
response  plan  under  paragraph  (c)  of 
this  section  must  be  capable  of 
commencing  an  effective  on-scene 
response  within  the  appUcable  tier  1 
response  times  in  %  155. 1050(g)  of  this 
subpart.  An  oil  spill  removal 
organization  may  not  be  listed  in  the 
plan  unless  the  oil  spill  removal 
organization  has  provided  written 
consent  to  be  listed  in  the  plan  as  an 
available  resource. 

(e)  The  owner  or  operator  of  a  vessel 
carrying  non-petroleiun  oil  as  a  primary 
cargo  must  identify  in  the  response  plan 
and  ensure  the  availability  of  the 
following  resources  through  contract  or 
other  approved  means: 

(1)  A  salvage  company  with 
appropriate  expertise  and  eouipment. 

(2)  A  company  with  vessel  firefighting 
capability  that  will  respond  to  casualties 
in  the  area(s)  in  which  the  vessel  is 
operating. 

(f)  Vessel  owners  or  operators  must 
identify  intended  sources  of  the 
resources  required  under  paragraph  (e) 
of  this  section  capable  of  being 
deployed  to  the  areas  that  the  vessel 
will  operate  in.  A  company  may  not  be 
listed  in  the  plan  unless  the  company 
has  provided  written  consent  to  be 
listed  in  the  plan  as  an  available 
resource.  To  meet  this  requirement  in  a 
response  plan  submitted  for  approval  or 
reapproval  on  or  after  February  18, 


7438 


/  Vbl.  58,  No.  23  /  FHday..  Fehruary  5.  1M3  t  Rules  and  KBgahlfaM 


1M8.  tbe  ▼asset  owner  or  openttir  must 
identf fjr  botii  tke  inteatiBd  aource*  of 
this  capriiility- and  demonsCmte  tint  the 
lueumces  are  eapri>ie  of  being  deployed 
to  the  port  nearest  to  die  area  where  die 
vessei  operates  withiB  24  hours  of 
(fisLuteijf  of  a  discnsrge. 

(gj  The  owner  or  operator  of  a  vessel 
carrying  non-petroleum  oil  as  a  primary 
cargo  miist  identify  In  the  response  plan 
and  ensure  the  availri>ility  of  certain 
resources  required  by 
S  155.1035(c)(5)(ii)  and 
$155.1040(d)(5)(i)  as  applicable, 
through  contract  ox  other  approved 
means. 

(1]  Resources  most  include— 

(I)  Fendenne  equipment; 

(ii)  Transfer  hoses  and  coonectf on 
equipment;  and 

(ill)  Portable  pumps  and  andBary 
equipment  necessary  to  offloed  the 
vessel's  largest  cargo  tank  in  24  hours  of 
continuous  operation. 

(2>  Resources  must  be  canable  of 
reaching  the  locations  in  wbicb  the 
vessel  i^>erate8  writhin  the  stated  times 
following  notification: 

(i)  Inkmd,  nearshore.  and  &est  LAkes 
waters — 12  hours. 

(ii]  Offshore  waters  and  rivers  and 
canals — 18  hours. 

(iii)  Open  ocean  waters — 36  hours. 

(3)  For  barges  operating  in  rivers  and 
canals  as  defined  ki  this  subpert,  the 
requirements  of  this  paragraph  (g)  may 
be  met  by  listing  resources  eanable  of 
being  deplo3red  in  an  area  within  the 
response  times  in  paragraph  (g)(2>  of 
this  section.  A  vessel  ovmer  or  operator 
may  not  identify  such  resources  in  a 
plan  unless  the  response  organization 
has  provided  written  consent  to  be 
identified  in  a  plan  as  an  available 
resource. 

|15S.tOS9    TpeMRQ. 

(a)  A  response  plan  submitted  to  meet 
the  requirements  of  §  155.1035  must 
identify  the  training  to  be  provided  to 
members  of  the  veeael  crew  having 
responsibilities  under  the  plan,  the 
quelified  indivrdual,  and  ura  spill 
management  team.  A  response  plan 
submitted  to  meet  the  requirements  cX 
S  155.1040  must  identify  thetrainingto 
be  provided  to  the  spill  management 
team,  the  qualified  individual,  and  other 
personnel  in  S  155.1040  wltii  specific 
responsibilities  under  the  plan.  The 
training  program  must  difhrentiate 
between  that  training  provided  to  vessel 
personnel  and  that  training  provided  to 
shore-based  personnel. 

(b)  A  vessm  owner  or  operator  shaU 
ensure  the  maintenance  of  records 
sufficient  to  document  this  training' and 
make  them  availabie  for  inspection 
upon  raqvettby-the  U.S.  CcMSt  Guod. 


Recordi  must  be  mdntalned  for  Syaus 
IbHowing  completion  of  training.  The 
T^jpfinf^i  plan  most  identify  thelocatton 
of  training  rectffds,  vddch  must  be— 

(1)  Abeard  the  vessel; 

t2)  WMk  the  qualified  indlvidua};  or 

(3)  At  a  U.S.  location  of  Ibe  spill 
man  aaaownt  team. 

(c)A  veaaal  awnar  0*  epKBtor  maf 
identify  amiivaieirt  woric  axparienca 
wfaidi  fulfilla  ^Mdflc  training 


(1>  AD  diilb  conducted  dMiard  the 
vMsal  mtist  be  dDcumentad  in  Uke  ship's 


1 


1)  The  veaaal  owner  or  operator  diali 
ensure  tkat  any  oil  spill  lomuvel 
organiation  idanddfied  in  a  msponse 
pian  to  meet  the  nmdnmaats  of  this 
part  maintain  racoras  sufficient  to 
document  training  foa  the  organizatian's 
personnel.  Theaa  ramrda  must  be 
•vaikbla  far  inspection  upon  requaat  by 
the  U.S.  Coast  Guard.  Raconis  must  ba 
maintained  for  3  yean  following 
completion  of  training. 

(e)  Nothing  in  this  section  relieves  the 
vessel  owner  or  operator  from  the 
respansttnlity  to  msure  that  all  private 
shore-based  response  personnel  are 
trained  to  meet  tbe  Qccupatlanal  Safioty 
and  Health  Adminiatntiatt  (QSHA) 
standards  for  ematgancy  lespimse 
operations  in  29  CFR  19mi2ft. 

1156.1080    DrUlB. 

(a)  A  vessel  owner  or  operator 
required  by  $§  155.1035  and  155.1CMO  to 
have  a  response  plan  shall  conduct 
drills  as  necessary  to  ensure  that  the 
plan  will  function  in  an  emergency. 
Both  announced  and  xmannounced 
drills  must  be  included.  The  response 
plan  submitted  to  meet  the  reauiremebts 
of  this  subpart  must  identify  tne 
planned  drill  prtMjram.  The  following 
are  the  required  (uill  frequencies  fox 
vessels  covered  by  this  section: 

(1)  Manned  vessel  onboard  emergency 
procedures  and  qualified  individual 
notification  drills  must  be  conducted 
monthly. 

(2)  Unmanned  barge  emergency 
procedures  and  notlncation  of  tbie 
qualified  individual  drills  must  ba 
conducted  Quarterly. 

(3)  Shore-Dasad  spill  manegemenl 
team  tablatop  driUs  must  be  conducted 
yearly. 

(4)  Oil  spill  removal  organization  field 
equipment  deploymexxt  drills  must  be 
conducted  yearly. 

(b)  Drills  may  be  designed  by  the 
vessel  owner  or  operator  to  exerrisw 
mther  components  of  or  the  entire 
response  plan.  The  vessel  owner  oi 
operator  shall  conduct  a  drill  that 
exercises  the  entire  plan  at  least  mica 
eveiy  three  yean. 

(cj  The  vessel  owner  or  operator  shall 
ensure  the  maintenance  of  adequate 
records  of  drills.  The  following  records 
are  required: 


;2)  Records  of  any  oii-Tasaal  drills  of 
the  lesuousa  organization  and  reaources 
identified  in  tite  response  plan  moat  ba 
maintained  at  the  United  States  locatiaa 
of  either  the  qualified  Indtvidual.  spiH 
management  team,  the  vasad  owner  or 
operator,  or  the  response  organization. 
Response  plans  must  indicatB  the 
location  of  theae  records. 

(3)  Records  must  be  maintainad  and 
available  to  the  Coast  Guard  for  dooe 
years  following  completian  of  the  drills. 

(d)  A  vasael  owner  or  operator  shall 
participate  in  Tmannounoed  drills  as 
directed  by  the  ajralicable  OOTP.  During 
these  drills,  the  m  spill  remova) 
organiatian  and  spill  management  team 
identified  in  the  veaael's  response  plan 
shall  be  activated  to  the  extent  required 
by  the  COTP.  A  vessel  owner  or 
operator  need  not  participate  if  he  or 
me  has  participated  in  an  unannounced 
Federal  or  State  oil  spill  response  drill 
within  the  last  24  months,  and  tha 
vessel  owner  or  operator  shall 
immediatefy  provide  records  of  this 
drill  to  the  Coast  Guard  COTP. 

(e)  The  reqxrirements  in  paragraphs 
(a)(3)  and  (a)(4)  of  this  section  are  met 
if  the  oil  spill  removal  organization 
identified  far  die  response  plan 
participates  in  an  equipment 
deployment  exercise  and  is  drilled 
during  the  period  required  to  conduct 
such  mills. 


1155.1082 


(a)  The  owner  or  operator  of  a  vessel 
reqtiired  to  submit  a  response  plan 
under  this  part  must  ensure  that — 

(1)  Cantammant  booms,  skimmera, 
vessels,  and  otberm^or  equipment 
listed  or  referenced  in  tha  plm  are 
periodically  in^}ected  and  maintained 
in  good  operating  ccmditian,  in 
accordance  with  manufactorar's 
reconmiendations  and  best  commercial 
practioes;  and 

(2)  All  inspaetimu  and  maintenance 
are  documented  and  that  theaa  reeonla 
are  maintained  for  three  jfean. 

(b)  For  aquipm«it  which  rauat  be 
inspected  and  maintained  under  this 
section  the  Coast  Guard  may — 

(1)  Verify  that  the  equipment 
inventoriaa  exist  as  npnaentad; 

(2)  Verify  the  existence  of  records 
lequiied  under  this  seeti<m; 

(3)  Verify  that  the  records  of 
inspection  and  maintenance  reflect  tha 
actual  condition  of  any  equipment  listed 
or  refaranced;  and 

(4)  Inspect  and  require  operational 
teats  af  equipment. 

(c)  This  section  doea  not  q>pfy  to 
containment  booms,  skimmera,  vessels, 
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and  other  major  equipment  listed  or 
referenced  in  the  plan  and  ensured 
available  through  the  written  consent  of 
an  Oil  Spill  Removal  Organization,  as 
provided  for  in  the  definition  of 
"contract  or  other  approved  means." 

flSS.1068    Plan  submiMlen,  approval,  and 
appeal  prooaduraa. 

(a)  An  owner  or  operator  of  a  vessel 
to  which  this  subpart  applies  shall 
submit  two  complete  Kpgl<«h  language 
copies  of  a  vessel  response  plan  to 
Commandant  (G-MEP-6),  U.S.  Coast 
Guard.  2100  Second  Street  SW., 
Washington,  DC  20593-0001.  All  plans 
submitted  on  or  after  August  19, 1993 
must  be  submitted  at  least  60  days 
before  the  vessel  intends  to  handle, 
store,  transport,  transfer,  or  lighter  oil  in 
areas  subject  to  the  jurisdiction  of  the 
United  States.  The  owner  or  operator 
shall  include  a  statement  certifying  that 
the  plan  meets  the  applicable 
requirements  of  subparts  D  and  E  of  this 
part. 

(b)  tf  the  U.S.  Coast  Guard  determines 
that  the  plan  meets  all  requirements  of 
this  subpart,  the  U.S.  Coast  Guard  will 
notify  the  vessel  owner  or  operator  and 
return  one  copy  of  the  approved  plan 
along  with  an  approval  letter.  The  plan 
will  be  valid  for  a  period  of  up  to  five 
years  £rom  the  date  of  approval. 

(c)  irthe  U.S.  Coast  Guard  reviews  the 
plan  and  determines  that  it  does  not 
meet  all  of  the  requirements,  the  U.S. 
Coast  Guard  will  notify  the  vessel  owner 
or  operator  of  the  response  plan's 
deficiencies.  The  vessel  owner  or 
operator  must  then  resubmit  two  copies 
of  the  revised  plan,  or  corrected 
portions  of  the  plan,  within  45  days. 

(d)  For  those  vessels  temporarily 
authorized  under  §  155.1025  to  operate 
without  an  approved  plan  pending 
formal  Coast  Guard  approval,  the 
deficiency  provisions  of  §  155.1070  (c) 
and  (d)  will  also  apply. 

(e)  Within  21  days  of  notification  that 
a  plan  is  not  approved,  the  vessel  owner 
or  operator  may  appeal  that 
determination  to  die  Chief,  Office  of 
Marine  Safety,  Security  and 
Environmental  Protection.  This  appeal 
must  be  submitted  in  writing  to 
Commandant  (G-M),  U.S.  Coast  Guard, 
2100  Second  Street  SW.,  Washington, 
DC  20593-0001. 

1 155.1070    Plan  review,  ravlaion, 
amandmaot,  and  appeal  prooaduraa  for 
vaaaala  carrying  oil  aa  a  primary  carga 

(a)  A  vessel  response  plan  must  be 
reviewed  annually  by  the  owner  or 
operator. 

(1)  This  review  must  occur  within  one 
month  of  the  anniversary  date  of  U.S. 
Coast  Guard  approval  of  the  plan. 


(2)  The  owner  or  operator  shall 
submit  any  plan  amendments  to  the 
U.S.  Coast  Guard  for  information  or 
approval. 

(3)  Any  required  changes  must  be 
entwed  in  the  plan  and  noted  on  the 
record  of  changes  page.  The  completion 
of  the  annual  review  must  also  be  noted 
on  the  record  of  changes  page. 

(b)  The  entire  plan  must  be 
resubmitted  to  the  Coast  Guard  for  re- 
approval  6  months  before  the  end  of  the 
Coast  Guard  approval  period  identified 
in  §  155.1065(b). 

(c)  Revisions  or  amendments  to  an 
approved  response  plan  must  be 
submitted  for  approval  by  the  vessel's 
owner  or  operator  whenever  there  is — 

(1)  A  ch^ge  in  the  owner  or  operator 
of  the  vessel,  if  that  owner  or  operator 
provided  the  certifying  statement 
required  by  §  155.1065(a).  If  this  occurs, 
a  new  statement  certifying  that  the  plan 
continues  to  meet  the  applicable 
requirements  of  subparts  D  and  E  of  this 
part  must  be  submitted; 

(2)  A  change  in  the  vessel's  operating 
area  that  includes  ports  or  geographic 
area(s)  not  covered  by  the  previously 
approved  plan.  A  vessel  may  operate  in 
an  area  not  covered  in  a  previously 
approved  plan  if  a  new  geographic- 
specific  appendix  is  submitted  for 
approval  and  the  vessel's  owner  or 
operator  provides  the  certification 
reouired  in  §  155.1025(c); 

(3)  A  significant  change  in  the  vessel's 
configuration  that  affects  the 
information  included  in  the  response 
plan; 

(4)  A  change  in  the  type  of  oil  cargo 
carried  aboard  (oil  group)  that  afiiscts 
the  required  response  resources; 

(5)  A  change  in  the  identification  of 
the  oil  spill  removal  organization(s) 
required  by  §  155.1050, 155.1052  or 
155.1054,  as  appropriate; 

(6)  A  significant  change  in  the 
vessels 's  emergency  response 
procouuToSi  or 

(7)  Any  other  significant  changes  that 
a^Bct  the  implementation  of  the  plan. 

(d)  The  U.S.  Coast  Guard  may  require 
a  vessel  owner  or  operator  to  revise  a 
response  plan  at  any  time  if  it  is 
determined  that  the  response  plan  does 
not  meet  the  requirements  of  this 
subpart  The  U.S.  Coast  Guard  will 
notify  the  vessel  owner  or  operator  in 
writing  of  any  deficiencies. 

(1)  Deficiencies  must  be  corrected 
within  the  time  period  specified  in  the 
written  notice  provided  oy  the  Coast 
Guard  or  the  plan  will  be  declared 
invalid  and  any  further  storage,  transfer, 
handling,  transporting  or  lightering  of 
oil  in  areas  subject  to  the  jurisdiction  of 
the  United  States  will  be  in  violation  of 
section  311(j)(5)(E)  of  the  FWPCA. 


(2)  Vessel  owners  or  operators  must 
advise  the  U.S.  Coast  Guard  office  that 
provided  the  initial  notice  when  a 
deficiency  has  been  corrected. 

(e)  A  vessel  owner  or  operator  who 
disagrees  with  a  deficiency 
determination  may  submit  a  request  for 
reconsideration  within  the  time  period 
required  for  compliance  or  within  7 
days  from  the  date  of  receipt  of  the  U.S. 
Coiast  Guard  notice,  whichever  is  less. 
After  considering  all  relevant  material 
presented,  the  U.S.  Coast  Guard  will 
notify  the  vessel  owner  or  operator  of 
the  &ial  decision. 

(1)  Unless  the  vessel  owner  or 
operator  petitions  for  a  review  of  the 
U.S.  Coast  Guard  decision,  the  vessel's 
owner  or  operator  must  correct  the 
response  plan  deficiencies  within  the 
period  specified  in  the  Coast  Guard's 
final  determination. 

(2)  If  the  vessel  owner  or  operator 
petitions  the  District  Commander,  the 
effective  date  of  the  U.S.  Coast  Guard 
notice  may  be  delayed  pending  a 
decision  by  the  District  Commander. 
Petitions  to  the  District  Commander 
must  be  submitted  in  writing,  via  the 
U.S.  Coast  Guard  official  who  issued  the 
requirement  to  amend  the  response 
plan,  within  five  days  of  receipt  of  the 
notice. 

(f)  Except  as  required  in  paragraph  (c) 
of  this  section,  amendments  to 
personnel  and  telephone  nimiber  Usts 
included  in  the  response  plan  do  not 
require  prior  U.S.  Coast  Guard  approval. 
The  U.S.  Coast  Guard  and  all  other 
holders  of  the  response  plan  shall  be 
advised  of  the  revisions  and  provided  a 
copy  of  the  revisions  as  they  occur. 

Subpart  E— Additional  Reaponaa  Plan 
Raqulramanta  for  Tankara  Loading 
Cargo  at  a  Facility  Parmittad  Under  the 
Trana-Aiaaka  Pipeline  Authorization 
Act 

1155.1110    Purpoaa  and  applicability. 

(a)  This  subpart  establishes  oil  spill 
response  planning  requirements  for  an 
owner  or  operator  of  a  tanker  loading 
cargo  at  a  facility  permitted  ujider  the 
Trans-Alaska  Pipeline  Authorization 
Act  (TAPAA)  (43  U.S.C.  165  etseq.)  in 
Prince  William  Sound,  Alaska,  in 
addition  to  the  requirements  of  subpart 
D  of  this  part.  The  requirements  of  this 
subpart  are  intended  for  use  in 
developing  response  plans  and 
identifying  response  resources  during 
the  planning  process:  they  are  not 
performance  standards. 

(b)  The  information  reouired  in  this 
subpart  must  be  included  in  a  Prince 
William  Soimd  geographic-specific 
appendix  to  the  vessel  response  plan 
required  by  subpart  D  of  this  part. 
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|19B.t11S 

Except  as  provided  in  this  sscUen.  the 
definitims  in  (155.1915  apply  to  this 
subpart. 

Fnnc9  William  Sound  tamna  aXl  State 
and  Federal  watera  within  Prince 
WilMam  Sound.  Alaska,  inchiding  th« 
approach  to  Ifinchiabiook  Entrance  out 
to  and  encompasong  Seal  Rock. 

flSCIiaO    OperMlna 


The  owner  or  operator  of  ft  tanker  to 
which  this  subpart  applies  may  not  load 
cargo  at  a  facility  permitted  under  the 
Trans- Alaska  Pipeline  Authorization 
Act  unless  the  requirements  of  this 
subpart  and  §  155.1025  have  been  met 
The  owner  or  opwator  of  such  a  tanker 
shall  certify  to  the  U.S.  CoMt  Guard  that 
they  have  provided,  through  an  oil  spill 
removal  organization  required  by 
$  155.1125,  the  necessary  response 
resources  to  remove,  to  the  maximum 
extent  practic^le,  a  worst  case 
discharge  cff  a  discharge  of  200.000 
barrels  of  oil.  whichever  is  greater,  in 
Prince  William  Sound.  AK. 

}1S9.1t28    AddWonal  rMponae  plan 
requirenMfitB. 

(a)  The  owner  or  operator  of  a  tanker 
subject  to  this  subpart  shall  include  the 
requirements  of  this  section  in  the 
Prince  Wilfiam  Sound  geographic- 
specific  appendix  required  by  subpart  D 
ofthispart. 

[1]  Tne  response  plan  must  include 
identificatian  of  an  oil  spill  removal 
organization  that  shall — 

(i)  Perform  response  activities; 

(H)  Provide  oil  spill  removal  and 
containment  training,  including  training 
in  the  operation  of  propositioned 
equipment,  for  personnel,  including 
local  residents  and  fishermen,  from  the 
following  locations  in  Prince  William 
Soimd — 
'    (A)Valdez: 

(B)  Tatitlelt; 

[Q  Cordova: 

(D)  Whittier. 

(E)  Qienega; 

(F)  Fish  hatcheries  located  at  Port  San 
Juan,  Main  Bay,  Esther  Island,  Cannery 
Creek,  and  Solomon  Culdi;  and 

(G)  Other  locations  in  Prince  William 
Sound,  to  be  determined  by  the  COTP; 

(iii)  Consist  of  sufficirait  mmibers  of 
trained  peraomwl  with  the  necessary 
technical  skills  to  ramove,  to  the 
maximimi  extent  practicable,  a  worst 
case  discharge  or  a  discharge  of  200,000 
barrels  of  oiC  whichever  is  ^roatar; 

(iv)  Provide  a  plan  for  traming 
sufficient  nomfaers  of  additional 
personnel  to  remove,  to  the  maximum 
extent  practicable,  a  worst  case 
discha^  or  a  discharge  of  20D.060 
barrels  of  oil,  whichever  is  greater:  and 


(v)  Address  tWraspomibilities 
reqi^Md  in  $  155.1035(dX'«). 

(2)  The  iMp«u»  plaa  must  indttds 
drill  procedures  that  must— 

(i)  Provide  two  drills  of  the  oil  spiU 
removal  OTganizatioo  each  year  to 
ensure  prepositicuMd  equipment  and 
tniDed  personnel  reqalrad  undmr  this 
subpart  perlorm  efbctively; 

(ii)  Provide  far  both  announced  and 
unansounced  drills;  and 

(Iii)  Provide  far  drills  that  test  eidur 
the  antiie  appendix  or  individual 
components. 

(3)  The  response  plan  must  identify  a 
testing,  inspection,  and  certification 
program  for  the  prepositioned  response 
equipment  requiraa  in  §155.1130  that 
must  provide  fop— 

(i)  Annual  testing  end  eqmpmeat 
inspection  in  accordance  with  the 
manufacturer's  recommended 
procedures,  to  include— 

(A)  Start-up  and  running  under  load 
of  all  electrical  motors,  pumps,  power 
packs,  air  compressors,  internal 
combxistion  engines,  and  oil  recovery 
devices:  and 

(B]  Removal  of  no  less  than  one-third 
of  required  boom  from  storage  annuaUy, 
such  that  all  boom  will  have  been 
removed  and  examined  within  a  period 
of  three  years; 

(ii)  Records  of  equipment  tests  and 
inspection;  and 

(iii)  Use  of  an  independent  entity  to 
certify  that  the  equipment  is  on-site  and 
in  good  operating  condition  and  that 
required  tests  and  inspections  have  beoi 
performed.  The  independent  entity 
must  have  appropriate  training  and 
expertise  to  provide  this  certiftcatian. 

(4)  The  response  plan  must  identify 
and  give  the  location  of  the 
prepositioned  response  equipment 
required  in  §  155.1130  including  Ae 
make,  model,  and  effective  daily 
recovery  rate  of  each  oil  recovery 
resource. 

(b)  The  owner  or  operator  ^all 
submit  to  the  COTP  for  approval,  no 
later  than  September  30th  of  each 
calendar  year,  a  schedule  for  the 
training  and  drills  required  by  the 
geogrephic-spedfic  appendix  for  Prince 
Wimun  Sound  for  the  following 
calendar  yew. 

(c)  All  records  required  by  this  section 
must  be  available  fm*  inspection  by  the 
U.S.  Coast  Guwd  and  must  be 
maintained  for  a  period  of  3  years. 

|15S.ttao    nupfcswsHlB  lor 

pietiuelUuiied  reefienee  eqalpweot 

Except  as  permitted  imder  §  155.1140i 
the  owner  or  opm^tor  of  a  tanker  subject 
to  this  si^ipart  shall  provide  the 
following  prepositioned  response 
equipuMnt,  located  widiin  Ptince 


WilliuB  Sound,  in  addttkm  to  that 
required  by  §155. 1035: 

(a)  On-watOT  recovery  equipment  with 
a  ptinioiutn  eSsctlve  doily  recovery 
capacity  of  30,000  barrels,  capable  of 
being  on  scene  within  6  hours  of 
notification  of  a  discharge. 

(b)  On-water  storage  c^MCity  of 
100,000  barrels,  capable  of  being  on 
scene  within  6  hours  of  notificatian  of 
a  discharge. 

(c)  Ad(Utional  on-water  recovery 
equipment  with  a  TniTijimim  effactive 
daily  recovery  capacity  of  40,000  barrels 
capable  of  being  on  scene  within  la- 
bours of  notification  of  a  discharge. 

(d)  On-water  storage  capacity  of 
300,000  barrels  for  recovered  oily 
material,  capable  of  being  on  scene 
within  24  hours  of  notification  of  a 
discharge. 

(e)  On-water  oil  recovery  devices  and 
storage  equipment  located  in 
commimities  and  at  strategic  locations. 

(f)  Equipment  as  identified  below,  for 
the  locations  identified  in 

§  155.1125(a)(l)(ii).  svifficient  for  the 

ftrotection  of  the  environment  in  these 
ocations — 

(1)  Boom  appropriate  for  the  specific 
locations; 

(2)  Sufficient  boots  to  d^oy  boinn 
and  sorbents; 

(3)  Sorbents  including  booms,  sweeps, 
pads,  blankets,  dnuns  md  plastic  bags; 

(4)  Personnel  protective  clothing  and 
equipment; 

(5)  Survival  equipment; 

(6)  First  aid  supplies; 

(7)  Buckets,  shovels,  and  various 
other  tools; 

(8)  Decontamination  equipment; 

(9)  Shoreline  cleanup  equipment; 

(10)  Mooring  equipment; 

(11)  Anchored  buoys  at  appropriate 
locations  to  facilitate  the  positioning  of 
defensive  boom;  and 

(12)  Other  appropriate  removal 
equipment  for  the  protection  of  the 
environment  as  identified  by  the  COTP. 

(g)  For  each  oil-laden  tanker,  two 
escort  vessels,  (me  of  which  is  fitted 
with  skimming  an  tmboard  stor^ 
capabilities  practicable  tar  the  oil 
recovery  planned  for  a  cleanup 
operation,  as  identified  by  the  oil  spill 
removal  organization. 

(h)  Ligthering  resources  required  in 
8 155.1050(m)  capable  of  arriving  on 
scene  within  6  hours  of  notificatitm  of 
a  discharge. 


I15&.1135 

and  evaluation  criteria. 

For  tankera  subject  to  this  subpart,  the 
following  response  times  must  be  used 
in  determining  the  on-scene  arrival  time 
in  Prince  William  Soimd,  fat  the 
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responss  resources  required  by 
$155.1050: 


Tlwl 

-nar2 

TlwS 

Pttnot  \MMm 
Sound. 

12»ira.„ 

24h«._ 

ashn. 

1155.1140   TankweeontaelingwNha 


PIpeMiM  AuthorinMoii  Act 

A  tanker  owner  or  curator  may  meet 
some  or  all  of  the  requirements  of  this 
subpart  bv  contracting  with  a  fodlity 
pennitted  imder  the  Trans- Alaska 
Pipeline  Authorization  Act.  The  extent 
to  which  these  requirements  are  met  by 
the  contractual  arrangement  will  be 
determined  by  the  OOTP. 

1155.1146    SubmlMion  and  approval 
prooeduree. 

An  appendix  prepared  under  this 
subpart  must  be  submitted  and 
approved  in  accordance  with 
§155.1065. 

f  155.1150    Plen  revtoion  and  ewodment 
procedure*. 

An  appendix  prepared  and  submitted 
under  this  subpart  must  be  revised  and 
amended,  as  necessary,  in  accordance 
with  §155.1070. 

4.  Part  155  is  amended  by  adding  an 
appendix  B  to  read  as  follows: 

Appendix  B  to  Part  155— Guideline*  for 
Oetenniniag  and  Evaloating  Required 
Responee  leeonrcee  Cor  Veeeel  Reepou 
Plans 


1.  Purpose 

1.1    The  purpofle  of  this  appendix  is  to 
describe  the  procedures  for  identifying 
response  resources  to  meet  the  rsquireaents 
of  subparts  D  and  E  of  this  part  These 
guidelines  will  be  used  by  the  vessel  owner 
or  operator  in  pre{)aring  the  response  plan 
and  by  the  Coast  Guard  to  review  vessel 
response  plans. 

2.  Equipment  Operability  and  Readiness 

2.1  All  equipment  identified  in  a 
response  plan  must  be  capable  of  operating 
in  die  conditions  expected  in  the  geographic 
area  in  which  a  vessel  operates.  These 
conditions  vary  widely  based  on  the  location 
and  season.  Therefore,  it  Is  difficult  to 
identify  a  single  stockpile  of  response 
equipment  that  wall  function  effectively  in 
every  geographic  location, 

2.2  Vessels  storing,  handling,  or 
transporting  oil  in  more  than  one  operating 
environment  as  indicated  in  table  1  must 
identify  equipment  capable  of  successfully 
functioning  in  each  operating  environment 
For  example,  vessels  moving  from  the  ocean 
to  a  river  port  must  identify  appropriate 
equipment  designed  to  meet  the  criteria  for 
ocean,  inland,  and  rivers  and  canals.  This 
may  be  equipment  that  is  designed  to  operate 
in  all  of  these  environments  or,  more  likely, 
diffierent  oquipmrmt  designed  for  use  in  each 
area. 


2.3  When  Identifying  aqulpmeat  for 
response  plan  credit,  a  vaasel  ownar  or 
operator  must  consider  the  inherent 
Umitatioot  in  the  operabilify  of  equipment 
components  and  response  systems.  The 
ciltaria  in  taUe  1  must  be  used  for  evaluating 
the  operabilify  in  a  given  environment  These 
criteria  reflect  the  general  conditions  Is 
certain  operating  areas. 

2.4  Table  1  lists  criteria  for  oil  recovery 
devices  and  bocBi.  All  other  equipment 
neoeasary  to  sustain  or  support  response 
operations  in  a  geographic  area  must  be 
designed  to  hinction  in  the  same  conditions. 
Fat  example,  boats  which  deploy  or  support 
skimmen  or  boom  must  be  capable  of  being 
safely  opwated  in  the  significant  wave 
heights  listed  for  the  applicable  operating 
environment.  The  Coast  Guard  may  require 
documentation  that  the  boom  identified  in  a 
response  plan  meets  the  criteria  in  table  1. 
Absent  acceptable  documentation,  the  Coast 
Guard  may  require  that  the  boom  be  tested 
to  demonstrate  that  it  meets  the  criteria  in 
table  1.  Testing  must  be  In  accordance  with 
ASTM  F  715,  ASTM  F  939,  or  other  tests 
approved  by  the  Coast  Guard. 

2.5  A  vessel  owner  or  operator  must  refer 
to  the  applicable  Area  Contingency  Plan  to 
determine  if  ice,  debris,  and  weather-related 
visibilify  are  significant  factors  in  evaluating 
the  operabilify  of  equipment.  The  Area 
Contingency  Plan  will  also  identify  the 
average  temperature  ranges  expected  in  a 
geographic  area  in  which  a  vessel  operates. 
All  equipment  identified  in  a  response  plan 
must  be  designed  to  operate  within  those 
conditions  or  ranges. 

2.6  The  requirements  of  subparts  D  and  E 
of  this  part  establish  response  resource 
mobilization  and  response  times.  The 
location  that  the  vessel  operates  farthest  from 
the  storage  location  of  the  response  resources 
must  be  used  to  determine  whether  the 
resources  are  capable  of  arriving  on  scene 
within  the  time  required.  A  vessel  owner  or 
operator  shall  include  the  time  for 
notification,  mobilization,  and  travel  time  of 
resources  identified  to  meet  the  maximum 
most  probable  discharge  and  tier  1  worst  case 
discharge  requirements.  Tier  2  and  3 
resources  must  be  notified  and  mobilized  as 
necessary  to  meet  the  requirements  for  arrival 
on  scene.  An  on-water  speed  of  5  knots  and 

a  land  speed  of  35  miles  per  hour  is  assumed 
unless  the  vessel  owner  or  operator  can 
demonstrate  otherwise. 

2.7  In  identifying  equipment,  the  vessel 
owner  or  operator  shall  list  the  storage 
location,  quantify,  and  manufacturer's  make 
and  model,  unless  the  oil  spill  removal 
organization(s]  providing  the  necessary 
response  resources  has  been  evaluated  by  the 
Coast  Guard  and  their  capabilify  has  been 
determined  to  equal  or  exceed  tiie  response 
capabilify  needed  by  the  vessel.  For  oil 
recovery  devices,  the  effective  daily  recovery 
ca pacify,  as  determined  using  section  6  of 
this  appendix,  must  be  included.  For  boom, 
the  overall  boom  height  (draft  plus  freeboard] 
must  be  included.  A  vessel  owner  or  operator 
is  responsible  for  ensuring  that  identified 
boom  has  compatible  connectors. 


3.  DetermiiUag  Rasponse  Basourcm  Rmjuimd 
for  the  Average  Moet  Probable  Discharge 

3.1    A  vessri  owner  or  oparator  shall 
identify  and  ensure,  by  contract  or  othor 
approved  means,  that  sufficient  response 
resources  are  available  to  respond  to  the  50 
barrel  average  most  prot>able  disch&rge  at  the 
point  of  an  oil  transfer  involving  a  vessel  tlut 
carries  oil  as  a  primary  cargo.  The  equipment 
must  be  designed  to  functioo  in  the  operating 
environment  at  the  point  of  oil  transfer. 
These  resources  must  include: 

3.1.1  Containment  boom  in  a  quantify 
equal  to  twice  the  length  of  the  la^^  vessel 
involved  in  the  transfer  capable  of  being 
deployed  within  1  hour  of  tiie  detection  of 

a  spill  at  the  site  of  oil  transfer  operations. 

3.1.2  Oil  recovery  devices  with  an 
effective  recovery  capacify  of  50  barrels  per 
day  or  greater  available  at  the  transfer  site 
within  two  hours  of  the  detection  of  an  oil 
discharge. 

3.1.3  Oil  storage  capacify  for  recovered 
oily  material  indicated  in  section  9.2  of  this 
appendix 

4.  Determining  Response  Resources  Required 
for  the  Maximum  Most  Probable  Discharge 

4.1  A  vessel  owner  or  operator  shall 
identify  and  ensure,  by  contract  or  other 
approved  means,  that  sufficient  response 
resources  are  available  to  respond  to 
discharges  up  to  the  maximum  most  probable 
discharge  volume  for  that  vessel.  This  will 
require  resources  capable  of  containing  and 
collecting  up  to  2,500  barrels  of  oil.  All 
equipment  identified  must  be  designed  to 
operate  in  the  applicable  operating 
environment  specified  in  table  1. 

4.2  To  determine  the  maximum  most 
probable  discharge  vc.ume  to  be  used  for 
planning,  use  the  lesser  of — 

4.2.1  2500  barrels:  or 

4.2.2  10%  of  the  total  oil  cargo  capacify. 

4.3  Oil  recovery  devices  necessary  to 
meet  the  applicable  mnvimnm  most  probable 
discharge  volume  planning  criteria  must  be 
located  such  that  they  arrive  on  scene  within 
12  hours  of  the  discovery  of  a  discharge  in 
higher  volume  port  areas  and  the  Great 
Lakes,  24  hours  in  all  other  rivers  and  canals, 
inland,  nearshore,  and  offshore  areas,  and  24 
hours  plus  travel  time  from  shore  in  all  open 
ocean  areas. 

4.3.1    Because  rapid  control,  containment 
and  removal  of  oil  is  critical  to  reduce  spill 
impact,  the  effective  daily  recovery  capacity 
for  oil  recovery  devices  must  equal  50%  of 
the  planning  volume  applicable  for  the  vessel 
as  determined  in  section  4.2  of  this  appendix. 
The  effective  daily  recovery  capacify  for  oil 
recovery  devices  identified  in  the  plan  must 
be  determined  using  the  criteria  in  section  6 
of  this  apfwndix. 

4.4  In  addition  to  oil  recovery  capacify, 
the  vessel  owner  or  operator  must  identify  in 
the  resp>onse  plan  and  ensure  the  availabilify 
of,  through  contract  or  other  approved 
means,  sufficient  boom  available  within  the 
required  response  times  for  oil  collection  and 
containment  and  for  protection  of  shoreline 
areas.  While  the  regulation  does  not  set 
required  quantities  of  boom  for  oil  collection 
and  containment  the  owner  or  operator  of  a 
vessel  must  still  identify  in  a  response  plan 
and  ensure,  through  contract  or  other 
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•pprovsd  means,  ths  ■vaikbillty  of  the  boom 
ideotifled  in  the  plan  for  this  purpose. 

4.5  The  plan  must  Indicate  the 
availability  of  temporary  ttonge  capacity  to 
meet  the  requirements  of  section  9.2  of  this 
appendix.  If  available  storage  capacity  is 
insufficient  to  meet  this  requirement,  the 
effective  daily  recovery  cafMcity  must  be 
derated  to  the  limiU  of  the  available  storage 
capacity. 

4.6  The  following  is  an  example  of  a 
TTniriiniitn  most  probable  discharge  volimie 
planning  calculation  foT  equipment 
identification  in  a  higher  volume  port  area: 

The  vessel's  cargo  capacity  is  10,000 
barrels,  thus  the  planning  volxmie  is  10 
percent  or  1,000  barrels.  The  effective  daily 
recovery  capacity  must  be  50%  of  this,  or  500 
barrels  per  day.  The  ability  of  oil  recovery 
devices  to  meet  this  capacity  will  be 
calculated  using  the  procedures  in  section  6 
of  this  appendix.  Temporary  storage  capacity 
available  on  scene  must  equal  twice  the  daily 
recovery  capacity  as  indicated  in  section  9  of 
this  appendix,  or  1000  barrels  per  day.  This 
is  the  information  the  vessel  owner  or 
operator  would  use  to  identify  and  ensure  the 
availability  of,  through  contract  or  other 
approved  means,  the  required  response 
resources.  The  vessel  owner  would  also  need 
to  identify  how  much  boom  was  available  for 
use. 

5.  Determining  Response  Resources  Required 
for  the  Worst  Case  Discharge  to  the 
Maxiwum  Extent  Practicable 

5.1  A  vessel  owner  or  operator  shall 
identify  and  ensure,  by  contract  or  other 
approvisd  means,  that  sufficient  response 
resources  are  available  to  respond  to  the 
worst  case  discharge  of  oil  cargo  to  the 
mairlTniiTn  extent  practicable.  Section  7  of 
this  appendix  describes  the  method  to 
determine  the  required  response  resources. 

5.2  Oil  spill  recovery  devices  identified 
to  meet  the  applicable  worst  case  discharge 
planning  volume  must  be  located  such  that 
they  can  arrive  at  the  scene  of  a  discharge 
within  the  time  specified  for  the  applicable 
response  tier  listed  in  $  15S.1050(g). 

5.3  The  effective  daily  recovery  capacity 
for  oil  recovery  devices  identified  In  a 
response  plan  must  be  determined  using  the 
criteria  in  section  6  of  this  appendix.  A 
vessel  owner  or  operator  shall  identify  the 
storage  locations  of  all  equipment  that  must 
be  used  to  fiilfiU  the  requirements  for  each 
tier. 

5.4  A  vessel  owner  or  operator  shall 
identify  the  availability  of  temporary  storage 
capacity  to  meet  the  requirements  of  section 
9.2  of  this  appendix.  If  available  storage 
capacity  is  insufficient  to  meet  this 
requirement,  then  the  effective  daily  recovery 
capacity  must  be  derated  to  the  limits  of  the 
available  storage  capacity. 

5.5  When  selecting  response  resources 
necessary  to  meet  the  response  plan 
requirements,  the  vessel  ovmer  or  operator 
must  ensure  that  a  portion  of  those  resources 
are  capable  of  being  used  in  dose-to-shore 
response  activities  in  shallow  water.  The 
following  percentages  of  the  on-water 
response  equipment  identified  for  the 
applicable  geographic  area  must  be  capable 
of  operating  in  waters  of  6  feet  or  less  depth: 


(i)  Open  oosan-^ione. 
(11)  OfEib(»e — 10  percent 
(lil)  h4earBhare,  Inland,  Great  Lakes,  and 
rivers  and  canal»— 20  percent 

5.6  In  addition  to  oil  spill  recovery 
devices  and  temporary  storage  capacity,  a 
vessel  owner  or  operator  shall  identify  in  the 
response  plan  and  ensxire  the  availability  of, 
through  contract  or  othar  approved  means, 
sufficient  boom  that  can  arrive  on  scene 
within  the  required  response  times  for  oil 
containment  and  collection.  The  specific 
quantity  of  boom  reqtilred  for  collection  and 
containment  will  depend  on  the  specific 
recovery  equifmient  and  strategies  employed. 
Table  2  lists  tike  minimum  quantities  of 
additional  boom  required  for  shoreline 
protection  that  a  vessel  owner  or  operator 
shall  identify  in  the  response  plan  and 
ensure  the  availability  of  through  contract  or 
other  approved  means. 

5.7  A  vessel  or  operator  shall  also 
identify  in  the  response  plan  and  ensure,  by 
contract  or  other  approved  means,  the 
availabilify  of  an  oil  spill  removal 
organization  capable  of  responding  to  a 
shoreline  cleanup  operation  involving  the' 
calculated  volume  of  emulsified  oil  that 
might  Impact  the  affected  shoreline.  The 
volume  of  oil  that  should  be  planned  for  is 
calculated  through  the  application  of  factors 
contained  in  tables  3  and  4.  The  volume 
calculated  from  these  tables  is  intended  to 
assist  the  vessel  owner  or  operator  in 
identifying  a  contractor  with  sufficient 
resources.  This  planning  volume  is  not  used 
explicitly  to  determine  a  required  amount  of 
equipment  and  personnel. 

6.  Determining  Effective  Daily  Recovery 
Capacity  for  Oil  Recovery  Devices 

6.1  Oil  recovery  devices  identified  by  a 
vessel  owner  or  operator  must  be  identified 
by  manufacturer,  model,  and  effective  daily 
recovery  capacity.  These  capacities  must  be 
used  to  determine  whether  there  is  sufficient 
total  capacify  to  meet  the  applicable  planning 
criteria  for  the  average  most  probable 
discharge;  maximum  most  probable 
discharge;  and  worst  case  discharge  to  the 
maximum  extent  practicable. 

6.2  For  the  purposes  of  determining  the 
effective  daily  recovery  capacify  of  oil 
recovery  devices,  the  following  method  will 
be  used.  This  method  considers  potential 
limitations  due  to  available  daylight, 
weather,  sea  state,  and  percentage  of 
emulsified  oil  in  the  recovered  material.  The 
Coast  Guard  may  assign  a  lower  efficiency 
factor  to  equipment  listed  in  a  response  plan 
if  it  determines  that  such  a  reduction  is 
warranted. 

6.2.1  The  foUovring  formula  must  be  used 
to  calculate  the  effective  daily  recovery 
capacify: 

IUTX24XE 

R— Effective  dally  recovery  capacify 

T — Throughput  rate  in  barrels  per  hour 

(nameplate  capacify) 
E— 20%  efficiency  factor  (or  lower  factor  as 

determined  by  the  Coast  Guard) 

6.2.2  For  those  devices  in  which  the 
pump  limits  the  throughout  of  liquid, 
throughput  rate  will  be  calculatea  using  the 
pump  capadfy. 


6.2.3  For  belt  or  mop  type  devices,  the 
throughput  rate  vrill  be  calculated  lulng  data 
provided  by  the  manu&cturer  on  the 
nameplate  rated  capacify  for  the  device. 

6.2.4  Vessel  owners  or  operators 
induding  in  the  response  plan  oil  recovery 
devices  whose  throughput  is  not  measurable 
using  a  pump  capacify  or  belt/mop  capacify 
may  provide  Information  to  support  an 
alternative  method  of  calculation.  This 
Information  must  be  sulmiitted  following  the 
procedures  in  paragraph  6.5  of  this  appendix. 

6.3    As  an  alternative  to  section  6.2  of  this 
appendix,  a  vessel  owner  or  operator  may 
submit  adequate  evidence  that  a  different 
effective  daily  recovery  capadfy  should  be 
applied  for  a  spedfic  oil  recovery  device. 
Adequate  evidence  is  actual  verified 
performance  data  in  spill  conditions  or  tests 
using  ASTM  F  631.  ASTM  F80«,  or  an 
equivalent  test  approved  by  the  Coast  Guard. 
6.3.1    The  following  formula  must  be  used 
to  calculate  the  effective  dally  recovery 
capadfy  under  this  alternative: 
R-DxU 

R— Effective  daily  recovery  capadfy 
D— Average  Oil  Recovery  Rate  in  barrels  per 
hoxir  (Item  26  in  ASTM  F  808;  Item 
13.1.15  in  ASTM  F  631;  or  actual 
performance  data) 
U — Hours  per  day  that  a  vessel  owner  or 
operator  can  document  capabilify  to 
operate  equipment  under  spill 
conditions.  Ten  hours  per  day  must  be 
used  unless  a  vessel  owner  or  operator 
can  demonstrate  that  the  recovery 
operation  can  be  sustained  for  longer 
periods. 

6.4  A  vessel  owner  or  operator  submitting 
a  response  plan  shall  provide  data  that 
supports  the  effective  daily  recovery 
capadties  for  the  oil  recovery  devices  listed. 
The  following  is  an  example  of  these 
calculations: 

A  weir  skimmer  identified  in  a  response 
plan  has  a  manufacturer's  rated  throughput  at 
the  pump  of  267  gallons  per  minute  ^m). 
267  gpm=381  barrels  per  hour 
R«381x24x.2>l,829  barrels  per  day 

After  testing  using  ASTM  procedures,  the 
skimmer's  oil  recovery  rate  is  determined  to 
be  220  gpm.  The  vessel  owner  or  operator 
identifies  suffident  resources  available  to 
support  operations  12  houn  per  day. 
220  gpm>314  barrels  per  hour 
R=314xl 2=3,768  barrels  per  day 

A  vessel  owner  or  operator  will  be  able  to 
use  the  higher  capadty  if  suffident 
temporary  oil  storage  capadfy  is  available. 

6.5  Determinations  of  alternative 
efficiency  factors  under  paragraph  6.2  or 
alternative  effective  daily  recovery  capadties 
under  paragraph  6.3  of  this  appendix  will  be 
made  by  Commandant  (G-MEP-6),  Coast 
Guard  Headquarters,  2100  Second  Street  SW, 
Washington,  DC  20593.  Oil  spill  removal 
organizations  or  equipment  manufacturers 
may  submit  required  information  on  behalf  of 
multiple  vessels  owners  or  operators. 

7.  Calculating  the  Worst  Case  Discharge 
Planning  Volumes 

7.1    A  vessel  owner  or  operates  shall  plan 
for  a  response  to  a  vessel's  worst  case 
discharge  volume  of  oil  cargo.  The  planning 
for  on-water  recovery  must  take  into  accoui  t 
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a  loss  of  some  oil  to  the  environment  due  to 
evapor&tioas  and  natural  dissipation, 
potential  increases  in  volume  due  to 
emulsification,  and  the  potential  for  deposit 
of  some  oil  on  the  shoreline. 

7.2    TTie  following  procediires  must  be 
used  to  calculate  the  planning  volume  used 
by  a  vessel  owner  or  operator  for  determining 
required  on-water  recovery  capacity; 

7.2.1  The  following  must  be  determined: 
The  total  volume  of  oil  cargo  carried,  the 
appropriate  cargo  group  for  the  type  of 
petroleum  oil  carried  {persistent  (groups  n, 
ni,  IV)  or  non-persistent  (group  1)1.  and  the 
geographic  areats)  in  which  the  vessel 
operates.  For  vessels  carrying  mixed  caisoes 
firom  different  petroleum  oil  groups,  ea(£ 
group  nnwt  be  calculated  separately.  This 
information  is  to  be  used  with  table  3  to 
determine  the  percentages  of  the  total  cargo 
volume  to  be  used  for  removal  capacity 
planning.  This  table  divides  the  cargo 
volume  into  three  categcaies:  oil  lost  to  the 
environment;  oil  deposited  on  the  shoreline; 
and  oil  available  for  on-water  recovery. 

7.2.2  The  OQ-water  oil  recovery  volume 
must  be  adjusted  using  the  appropriate 
emulsification  fector  found  in  table  4. 

7.2.3  The  adjusted  volume  is  multiplied 
by  the  on-water  oil  recovery  resource 
mobilization  factor  found  in  table  5  from  the 
appropriate  operating  area  and  respKinse  tier 
to  determine  the  total  on-water  oil  recovery 
capacity  in  barrels  per  day  that  must  be 
identified  or  contracted  for  to  arrive  on  scene 
within  the  applicable  time  for  each  response 
tier.  Three  tiers  are  specified.  For  higher 
volume  port  areas,  the  contracted  tiers  of 
resources  must  be  located  such  that  they  can 
arrive  on  scene  within  12,  36,  and  60  hours 
of  the  discovery  of  an  oil  discharge.  For  the 
Great  Lakes,  these  tiers  are  18, 42,  and  66 
hours.  For  all  other  rivers  and  canals,  inland, 
nearshore,  ofbhore  areas  these  tiers  are  24, 
48,  and  72  hours.  For  the  open  ocean  area, 
these  tiers  are  24. 48,  and  72  hours  with  an 
additional  travel  time  allowance  of  one  hour 
for  every  additional  5  nautical  miles  from 
shore. 


7.^.4    The  resulting  on-water  recovery 
capacity  in  barrels  per  day  for  each  tier  is 
used  to  identify  ntpoaae  resources  necessary 
to  sustain  operations  in  the  applicable 
geographic  area.  The  equipment  must  be 
capable  of  sustaining  operations  for  the  time 
p«iod  specified  in  table  3.  A  vessel  owner 
or  operator  shall  identify  and  ensure  the 
availability  of,  through  contract  or  other 
approved  means,  sufficient  oil  spill  recovery 
devices  to  provide  the  effective  daily  oil 
recovery  capacify  required.  If  the  required 
capacity  exceeds  the  applicable  cap 
described  in  table  6,  then  a  vessel  owner  or 
operator  must  contract  only  for  the  quantify 
of  resources  required  to  meet  the  cap,  but 
shall  identify  sources  of  additional  resources 
as  indicated  in  §  155.105O(p).  The  owner  or 
operator  of  a  vessel  whose  planning  volume 
exceeds  the  cap  in  1993  should  plan  for 
additional  capacify  to  be  under  contract  by 
1998  or  2003,  as  appropriate.  For  a  vessel 
that  carries  multiple  groups  of  oil,  the 
required  effective  daily  recovery  capacify  for 
each  group  is  calculated  and  simmied  before 
applying  the  cap. 

7.3  The  following  procedures  must  be 
used  to  calculate  the  planning  volume  for 
identifying  shoreline  cleanup  capacify: 

7.3.1  The  following  must  be  determined: 
the  total  volume  of  oil  cargo  carried;  the 
appropriate  cargo  group  for  the  type  of 
petroleum  oil  carried  [persistent  (groups  n, 
ni,  TV)  or  non-persistent  (group  I)];  and  the 
geographic  Brea(s)  in  which  the  vessel 
operates.  For  a  vessel  carrying  cargoes  from 
different  oil  groups,  each  group  must  be 
calculated  separately.  Using  this  information, 
table  3  must  be  used  to  determine  the 
percentages  of  the  total  cargo  volume  to  be 
used  for  shoreline  cleanup  resource 
planning. 

7.3.2  The  shoreline  cleanup  planning 
volume  must  be  adjusted  to  reflect  an 
emulsification  factor  using  the  same 
procedure  as  described  in  section  7.2.2  of 
this  appendix 

7.3.3  The  resulting  volume  will  be  used 
to  identify  an  oil  spill  removal  organization 


with  the  appropriate  shoreline  cleani^) 
capabiUfy. 

7.4    The  foUowing  is  an  example  of  the 
procedure  detcribad  above: 

A  vessel  writh  a  100,000  btrrel  capedfy  ibr 
#6  oil  (specific  gravlfy  .96)  will  more  frrm 
a  hi^er  volume  port  area  to  another  area. 
The  vessel's  routs  will  be  70  miles  bxaa 
shore. 

Cargo  carried:  HW,000  bbb.  Gnxip  IV  oil 
Emulsification  fiactcr  (from  Table  4):  1.4 
Areas  transited:  Inland,  Neanhoce,  Ofbhora, 

Open  ocean 
Planned  %  on-water  recovery  (from  Table  3): 

Inland  S0%;  Nearshore  50%;  Ofbhore 

40%;  Open  ocean  20% 
Planned  %  oil  onshore  recovery  (frxun  T^le 

3):  Inland  70%;  Nearshore  70%;  Offshore 

30%;  Open  ocean  30% 

Cenerarfbrmula  to  determine  planning 
volume: 

(planning  volimie)  s  (capacify)  x  (%  from 
table  3)  x  (emulsification  factor  frxxn 
table  4) 

Planning  volumes  for  on  water  recovery: 
Inland  100.000x.5xl.4-70,000  bbls 
Nearshore  100,000x.5xl.4«70,000  bbls 
Offshore  100,000x.4x  1.4=56,000  bbls 
Open  ocean  100,000x.2x  1.4=28,000  bbls 

Planning  volumes  for  on  shore  recovery: 
Inland  100.0OOx.7xl.4«9e,000  bbls 
Nearshore  100,000x.77x  1.4>98.000  bbls 
Offshore  100,000x.3xl.4»42.000  bbls 

The  vessel  owner  or  operator  must  contract 
with  a  response  resource  capable  of 
managing  a  98,000  barrel  shoreline  cleanup 
in  those  areas  where  the  vessel  comes  closer 
than  50  miles  to  shore. 

Determine  required  resources  for  on  water 
recovery  for  each  tier  using  mobilization 
factors:  (Barrel  per  day  on  water  recovery 
requirements)  *  (on  water  planning  volume 
as  calculated  above)  x  (mobilization  factor 
from  table  5). 


miand^earshora 

Offshore 

Open  ocean 

Inland/NeaUhors  _._ 

Ottthon 

Open  ocean 


Tierl 


70,000 
56,000 

28.000 


Tier  2 


15  .25 

.10  .166 

.06  .10 

equals  (tMrrels  per  day) 


10.500 
5,600 
1.680 


17,500 
9,240 
2,800 


Tiers 


.40 
.21 
.12 


26,000 

11.760 

3,360 


Since  the  requirements  for  tier  1  for  inland 
and  nearshore  exceed  the  caps,  the  vessel 
owner  would  only  need  to  contract  for  10,000 
bpd  for  tier  1.  No  additional  equipment 
would  be  required  to  be  identified  because 
the  required  tier  3  resources  are  below  the 
tier  3  caps, 

10%  of  the  on-water  recovery  capabilify  for 
offshore,  and  20%  of  the  capability  for 
inland/noarshore,  for  all  tiers,  must  be 
capable  of  operating  in  water  with  a  depth  of 
6  feet  or  less. 

The  vessel  owner  or  operator  would  also  be 
required  to  identify  or  contract  for  quantities 


of  boom  identified  in  table  2  for  the  areas  in 
which  the  vessel  operates. 

8.  Determining  the  Availability  of  High-Rate 
Response  Metiiods 

8.1    Response  plans  for  a  vessel  carrying 
group  n  or  m  persistent  oil  as  a  primary 
cargo  that  operates  in  an  area  with  year- 
round  pre-approval  for  dispersant  use  may 
receive  credit  for  up  to  25  percent  of  their 
required  on-water  recovery  capacify  in  that 
area  in  1993  if  the  availabilify  of  these 
resources  are  ensiued  by  contract  or  other 
approved  means.  For  response  plan  credit. 


these  resources  must  be  capable  of  being  on 
scene  within  12  hours  of  the  discovery  of  a 
discharge. 

8.2    To  receive  credit  against  any  required 
on-water  recovery  capacify,  a  response  plan 
must  identify  the  locations  of  dispersant 
stockpiles,  methods  of  transporting  to  a 
shoreside  staging  area,  and  appropriate 
aircraft  or  vessels  to  apply  the  dispersant  and 
monitor  its  effectiveness  at  the  scene  of  an  oil 
discharge. 

8.2.1    Sufficient  volumes  of  dispersants 
must  be  available  to  treat  the  oil  at  the  dosage 
rate  recommended  by  the  dispersant 
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inanu£M:turer.  Dispenants  Identified  in  a 
nsponae  plan  must  be  on  the  NCP  Product 
Schedule  maintained  by  the  U^. 
Environmental  Protection  Agency.  (Some 
State*  have  a  list  of  approved  dispenants  and 
within  Bute  waters  only  they  can  be  used.) 

8.2.2  Dispersant  application  equipment 
identified  in  a  response  plan  for  credit  must 
be  located  such  that  it  can  be  mobilixed  to 
shoreside  staging  areas  to  meet  the  time 
requirements  in  8.1  of  this  appendix. 
Sufficient  equipment  capacity  and  sources  of 
appropriate  dispersants  must  be  identified  to 
sustain  dispersant  operations  for  at  least  3 
days. 

8.2.3  Credit  against  on-water  recovery 
capacity  in  pre-approved  areas  will  be  based 
on  the  ability  to  treat  oil  at  a  rate  e<mivalent 
to  this  credit  For  example,  a  2,500  bbls/day 
credit  against  the  tier  one  10.000  bbls/day  on- 
water  cap  would  require  the  vessel  owner  or 
operator  to  demonstrate  the  ability  to  treat 
2,500  t)bls/day  of  oil  at  the  manufactiirers' 
recommended  dosage  rate.  Assuming  a 
dosage  rate  of  10.1,  the  plan  would  need  to 
show  stockpiles  and  sources  of  750  bbls  of 
dispersants  that  would  be  available  on  scene 
at  a  rate  of  250  bbls  per  day  and  the  ability 

to  apply  the  dispersant  at  that  daily  rate  for 
3  days  in  the  area  in  which  the  vessel 
operates.  Similar  data  would  need  to  be 
provided  for  any  additional  credit  against  tier 
2  and  3  resources. 

8.3    fai  addition  to  the  equipment  and 
supplies  required,  a  vessel  owner  or  operator 


shall  identify  •  source  of  suppot  to  conduct 
the  mionitoring  and  poet-use  effsctivenesa 
evaluation  required  by  applicable  Local  and 
Area  Contingency  Plans. 

8.4  Identification  of  the  resources  for 
dispersant  application  does  not  imply  that 
the  use  of  this  techniaue  wrill  be  authorized. 
Actual  authorization  for  use  during  a  spill 
response  will  be  governed  by  the  provisions 
of  the  NCP  and  the  applicable  Local  or  Area 
Contingency  Plan. 

8.5  In  addition  to  the  credit  identified 
above,  a  vessel  owner  or  operator  that 
operates  in  an  area  pre-approved  for 
dispersant  use  may  reduce  their  required  on 
water  recovery  cap  increase  for  1998  and 
2003  by  up  to  50%  by  Identifying  non- 
mechanical  methods. 

8.6  The  use  of  In-situ  burning  as  a  non- 
mechanical  response  method  is  still  being 
studied.  Because  limitations  and 
uncertainties  remain  for  the  use  of  this 
method,  it  may  not  be  used  to  reduce 
required  oil  recovery  capacity  in  1993.  Use 
of  this  or  other  alternative  high-rate  methods 
for  a  portion  of  the  required  cap  increase  in 
1998  %»ill  be  determined  during  the  cap 
increase  review  1996. 

9.  Additional  Equipment  Necessary  To 
Sustain  Response  Operations 

9.1  A  vessel  ovmer  or  operator  is 
responsible  for  ensuring  that  sufficient 
numbers  of  trained  personnel  and  boats, 
aerial  spotting  aircraft,  sorbont  materials. 


boom  anchoring  materials,  and  other 
supplies  are  available  to  sustain  response 
operations  to  completion.  All  such 
equipment  must  be  suitable  for  use  with  the 
primary  equipment  identified  in  the  respons" 
plan.  A  vessel  owner  or  operator  is  not 
required  to  list  these  resources  In  the 
response  plan,  but  shall  certify  their 
availability. 

9.2  A  vessel  owner  or  operator  shall 
evaluate  the  availability  of  adequate 
temporary  storage  capacity  to  sustain  the 
effective  daily  recovery  capacities  from 
equipment  identified  in  the  plan.  Because  of 
the  inefficiencies  of  oil  spill  recovery 
devices,  response  plans  must  identify  daily 
storage  capacity  equivalent  to  twice  the 
effective  daily  recovery  capacity  required  on 
scene.  This  temporary  storage  capacity  may 
be  reduced  if  a  vessel  owner  or  operator  can 
demonstrate  by  waste  stream  analysis  that 
the  efficiencies  of  the  oil  recovery  devices, 
ability  to  decant  water,  or  the  availability  of 
alternative  temporary  storage  or  disposal 
locations  in  the  area(s)  the  vessel  will  operate 
will  reduce  the  overall  volume  of  oily 
material  storage  requirements. 

9.3  A  vessel  ovraer  or  operator  shall  ensure 
that  their  planning  includes  the  capability  to 
arrange  for  disposal  of  recovered  oil 
products.  Specific  disposal  procedures  will 
be  addressed  in  the  applicable  Area 
Contingency  Plan. 
niUMO  COOC  4aiO-14-M 
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TABLE  1 
RESPONSE  RESOURCE  OPERATING  CRITERIA 
OIL  RECOVERY  DEVICES 


Operating  Environment 

Rivers  &  Canals 
Inland 
Great  Lakes 
Ocean 


Boom  Property 


Significant  Wave  Height   Sea  State 


BOOM 


<  1  foot 

<  3  feet 

<  4  feet 

<  6  feet 


Use 


1 

2 
2-3 
3-4 


Significant  Wave" 
Height  (feet) 

Sea  State 


Boom  height  -  in. 
(draft  plus 
freeboard ) 

Reserve  Buoyancy 
to  Weight  Ratio 

Total  Tensile 
Strength  -  lbs. 

Skirt  Fabric  Tensile 
Strength  -  lbs. 

Skirt  Fabric  Tear 
Strength  -  lbs. 


Rivers  & 
Canals 

Inland 

Great  Lakes   Ocean 

<1 

<3 

<4         <6 

1 

2 

2-3        3-4 

6-18 

18-42 

18-42        >42 

2:1 

2:1 

2:1    3:1  to  4:1 

4,500 

15-20,000 

15-20,000    >20,000 

e   200 

300 

300        500 

100 

100 

100        125 

Oil  recovery  devices  and  boom  must  be  at  least  capable  of 
operating  in  wave  heights  up  to  and  including  the  values 
listed  in  Table  1  for  each  operating  environment. 
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TABLE    2 

Shoreline  Protection  Requirement g 

PERSISTENT  OILS 


Location 


Boom 


Availability  hours 


ensured  by  contract 


or  other  approved   Higher  Volume  Other 


means   ( f t . ) 


Port  Area 


Areas 


Open  Ocean 
Offshore 


15,000 


Nearshore/    30 , 000 

Inland/ 

Great  Lakes 


24 


12 


48 


24 


Rivers  6 
Canals 


25.000         12 


24 


NON-PERSISTENT  OILS 


Open  Ocean 


/ 


Offshore 


Nearshore/ 
Inland/ 
Great  Lakes 


10.000 


12 


24 
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Rivers  & 
canals 


15.000 


12 


24 


Spill 
Location 

Nearshore/Inland/ 
Great  Lakes 

River 

Sustainability 

of  on-water  oil 

recovery 

4  days 

3  days 

Oil 
Group 

% 
Natural 

Dissipation 

% 

Recovered 
Floating  oil 

% 

Oil 

on  shore 

% 

Natural 
Dissipation 

% 

Recovered 
Floating  oil 

7. 

Oil 
on  shore 

I 

Non-persistent 
oils 

80 

20 

10 

80 

10 

10 

II 

Light  crudes 
and  fuels 

50 

50 

30 

40 

15 

45 

III 
Medium  crudes 
and  fuels 

30 

50  . 

50 

20 

15 

65 

IV 
Heavy  crudes 
/residual  fuels 

10 

50 

70 

5 

20 

75 

Note:   Percentage  may  not  sum  to  100;  reflects  enhanced  on-water  recovery  capacity 
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Table  3  Removal  Capacity  Planning  Table 


g 


Spill 
Location 


Sustainabilit)[ 

of  on-water  oil 

recovery 


Oil 
Group 


Open  ocean 


10  days 


Non-persistent 
oils 


II 
Light  crudes 


III 
Medium  crudes 

and  fuels 


% 
Natural 

Dissipation 


100 


% 
Recovered 

Floating  oil 


/ 


90 


IV 
Heavy  crudes 

/residual  fuels 


75 


10 


% 

Oil 

on  shore 


/ 


20 


50 


20 


/ 


[5]. 


[30]. 


Offshore 


6  days 


Natural 
Dissipation 


95 


% 

Recovered 
Floating  oil 


% 

Oil 

on  shore 


/ 


75 


60 


50 


25 


40 


20 


40 


30 


*  Included  in  table  for  continuity;  no  planning  required. 


Table  3  Removal  Capacity  Planning  Table 
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TABLE  4 
EMULSIFICATION  FACTORS  FOR  PETROLEUM  O^L  CARGO  GROUPS 


NON-PERSISTENT  OIL 
GROUP  I  1.0 
PERSISTENT  OIL 
GROUP  II  1.8 
GROyP  III  2.0 
GROUP  IV        1.4 


TABLE  5 
ON-WATER  OIL  RECOVERY  RESOURCE  MOBILIZATION  FACTORS 


Area 


Tier  1 


Tier  2 


Tier  3 


Rivers  &  Canals  .30  .40  .60 

Inland/Near shore/Great  Lakes  .15  .25  .40 

Offshore  .10  •  .165  .21 

Ocean  .06  .10  .12 

Note:   These  mobilization  factors  are  for  total  resources 
mobilized,  not  incremental  resources. 
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TABLE  6 
RESPONSE  CAPABILITY  CAPS  BY  GEOGRAPHIC  AREA 
Tier  1 


February  18 

1993 

All  except   lOK  bbls/day 

rivers  &  canals 

&  Great  Lakes 


Tier  2  Tier  3 

20K  bbls/day    40K  bbls/day 


Great  Lakes   5K  bbls/day     lOK  bbls/day    20K  bbls/day 


Rivers  & 
canals 

February  18 

1998 

All  except 

rivers  & 

canals,  & 

Great  Lakes 


1,500  bbls/day   3,000  bbls/day   6,000  bbls/day 


12. 5K  bbls/day   25K  bbls/day    50K  bbls/day 


Great  Lakes   6.35K  bbls/day   12. 3K  bbls/d    25K  bbls/day 


Rivers  6 
canals 

February  18 

2003 

All  except 

rivers  & 

canals,  & 

Great  Lakes 

Great  Lakes 

Rivers  & 
canals 


1,875  bbls/day   3,750  bbls/day  7,500  bbls/day 


TBD 
TBD 
TBD 


TBD 


TBD 


TBD 


TBD 


TBD 


TBD 


Note:   The  caps  show  cumulative  overall  effective  daily 
recovery  capacity,  not  incremental  increases. 

TBD  «  To  Be  Determined 


■LUNa  cooe  4»ie-i4-c 


Dated:  January  19. 1993. 
J.W.KiiiiB. 

Admiral,  U.S.  Coatt  Guard,  Commandant. 
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Memorandums  of  January  22,  1993— The 
Title  X  "Gag  Rule",  Federal  Funding  off 
Fetal  Tissue  Transplantation  Research, 
and  Importation  off  RU-486 
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Federal  Regiatar 

Vol.  58,  No.  23 

Friday.  February  5,  1993 

Titk  3— 

The  President 


Presidential  Documents 


Memorandum  of  January  22,  1993 
The  Title  X  '<Gag  Rule" 


Memorandum  for  the  Secretary  of  Health  and  Human  Services 

Title  X  of  the  Public  Health  Services  Act  provides  Federal  funding  for 
family  planning  clinics  to  provide  services  for  low-income  patients.  The 
Act  specifies  that  Title  X  funds  may  not  be  used  for  the  performance  of 
abortions,  but  places  no  restrictions  on  the  ability  of  clinics  that  receive 
Title  X  funds  to  provide  abortion  coimseling  and  referrals  or  to  perform 
abortions  using  non-Title  X  funds.  During  the  first  18  years  of  the  program, 
medical  professionals  at  Title  X  clinics  provided  complete,  uncensored  infor- 
mation, including  nondirective  abortion  counseling.  In  February  1988,  the 
Department  of  Health  and  Hiunan  Services  adopted  regulations,  which  have 
become  known  as  the  "Gag  Rule,"  prohibiting  Title  X  recipients  from  provid- 
ing their  patients  with  information,  counseling,  or  referrals  concerning  abor- 
tion. Subsequent  attempts  by  the  Bush  Administration  to  modify  the  Gag 
Rule  and  ensuing  litigation  have  created  confusion  and  uncertainty  about 
the  current  legal  status  of  the  regulations. 

The  Gag  Rule  endangers  women's  lives  and  health  by  preventing  them 
from  receiving  complete  and  accurate  medical  information  and  interferes 
with  the  doctor-patient  relationship  by  prohibiting  information  that  medical 
professionals  are  otherwise  ethically  and  legally  required  to  provide  to  their 
patients.  Furthermore,  the  Gag  Rule  contravenes  the  clear  intent  of  a  majority 
of  the  members  of  both  the  United  States  Senate  and  House  of  Representa- 
tives, which  twice  passed  legislation  to  block  the  Gag  Rule's  enforcement 
but  failed  to  override  Presidential  vetoes. 

For  these  reasons,  you  have  informed  me  that  you  will  suspend  the  Gag 
Rule  pending  the  promulgation  of  new  regulations  in  accordance  with  the 
"notice  and  comment"  procedures  of  the  Administrative  Procedure  Act. 
I  hereby  direct  you  to  take  that  action  as  soon  as  possible.  I  further  direct 
that,  within  30  days,  you  publish  in  the  Federal  Register  new  proposed 
regulations  for  public  comment. 

You  are  hereby  authorized  and  directed  to  publish  this  memorandum  in 
the  Federal  Register. 


l>JlAjXlUaA<PtlKiudk^^;^ 


IFR  Doc.  93-2973 
FUed  2-3-93:  1:16  pm] 
Billing  code  319S-01-M 


THE  WHITE  HOUSE, 
Washington,  January  22,  1993. 


Editorial  note:  The  Secretary  of  Health  and  Htiman  Services  Is  publishing  doaunenta  relating 
to  this  memorandum  in  Part  V  of  this  issue.  For  the  President's  remarks  on  signing  this 
memorandum,  see  p.  85  of  the  Weekly  Compilation  of  Presidential  Documents. 
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Presidential  Documents 


Memorandum  of  January  22,  1993 

Federal  Funding  of  Fetal  Tissue  Transplantation  Research 

Memorandum  for  the  Secretary  of  Health  and  Human  Services 

On  March  22.  1988.  the  Assistant  Secretary  for  Health  of  Health  and  Human 
Services  ("HHS")  imposed  a  temporary  moratorium  on  Federal  funding  of 
research  involving  transplantation  of  fetal  tissue  from  induced  abortions. 
Contrary  to  the  recommendations  of  a  National  Institutes  of  Health  advisory 
panel,  on  November  2.  1989.  the  Secretary  of  Health  and  Human  Services 
extended  the  moratorium  indefinitely.  This  moratorium  has  significantly 
hampered  the  development  of  possible  treatments  for  individuals  afilicted 
with  serious  diseases  and  disorders,  such  as  Parkinson's  disease,  Alzheimer's 
disease,  diabetes,  and  leukemia.  Accordingly,  I  hereby  direct  that  you  imme- 
diately lift  the  moratorium. 

You  are  hereby  authorized  and  directed  to  publish  this  memorandum  in 
the  Federal  Register. 


OssTtUs^i^^^^o'tl^^ 


[FR  Doc  93-2974 
Piled  2-3-93;  1:17  pm) 
Billing  coda  319S-01-M 


THE  WHITE  HOUSE, 
Washington,  January  22,  1993. 


Editorial  note:  The  Secretary  of  Health  and  Human  Services  is  publishing  a  doaunent  relating 
to  this  memorandum  in  Part  V  of  this  issue.  For  the  President's  remariu  on  signing  this 
memorandum,  see  p.  85  of  the  Weekly  Compilation  of  Presidential  Documents. 
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Presidential  Documents 


Memorandum  of  January  22,  1993 
Importation  of  RU-486 

Memorandum  for  the  Secretary  of  Health  and  Human  Senricee 

In  Import  Alert  66-47,  the  Food  and  Drug  Administration  ("FDA")  excluded 
the  drug  Mifepristine— commonly  known  as  RU-486— firom  the  list  of  drugs 
that  individuals  can  import  into  the  United  States  for  their  "personal  use," 
although  the  dru^  have  not  yet  bemi  approved  for  distribution  by  the 
FDA.  (See  FDA  Regulatory  Procedures  Manual,  Chapter  &-71.)  Import  Alert 
66-47  effectively  bans  the  importation  into  this  Nation  of  a  drug  that  is 
used  in  other  nations  as  a  nonsurgical  means  of  abortion. 

I  am  informed  that  in  excluding  RU-486  &x)m  the  personal  use  importation 
exemption,  the  FDA  appears  to  have  based  its  decision  on  factors  other 
than  an  assessment  of  the  possible  health  and  safety  risks  of  the  drug. 
Accordingly,  I  hereby  direct  that  you  promptly  instruct  the  FDA  to  determine 
whether  there  is  sufBcient  evidence  to  warrant  exclusion  of  RU-486  from 
the  list  of  drugs  that  qualify  for  the  personal  use  importation  exemption. 
Furthermore,  if  the  FDA  concludes  that  RU-486  meets  the  criteria  for  the 
personal  use  importation  exemption,  I  direct  that  you  immediately  take 
steps  to  rescind  Import  Alert  66-47. 

In  addition,  I  direct  that  you  promptly  assess  initiatives  by  which  the  Depart- 
ment of  Health  and  Human  Services  can  promote  the  t«sting,  licensing, 
and  manufacturing  in  the  United  States  of  RU-486  or  other  antiprogestins. 

You  are  hereby  authorized  and  directed  to  publish  this  memorandum  in 
the  Federal  Register. 


\ysykyXjt^AXh^S\KM*^^ 


IFR  Doc.  9S-2975 
Filed  a-3-93:  1:20  pm| 
Billing  code  3105-01-M 


THE  WHITE  HOUSE, 
Washington,  January  22,  1993. 


Editorial  note:  The  Secretary  of  Health  and  Human  Services  is  publishing  a  document  relating 
to  this  memorandum  in  Part  V  of  this  issue.  For  the  President's  remarks  on  signing  this 
memorandimi,  see  p.  85  of  the  Weekly  Compilation  of  Presidential  Documents. 
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42  CFR  Part  59 
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Related  Services  in  Family  Planning 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  SMvlce 

4?  CFR  Part  59 

Standarda  of  Compliance  for  Abortion- 
Related  Servicea  In  Family  Planning 
Service  Proiecta 

AGENCY:  Public  Healtb  Service,  DHHS. 
ACTION:  Interim  rule:  suspension  of 

effectiveness. 

SUMMARY:  This  Interim  rule  suspends 
the  rules  issued  in  1988  establishing 
standards  for  compliance  by  &mily 
planning  services  projects  assisted 
under  Title  X  of  the  Public  Health 
Service  Act  with  the  statutory  provision 
prohibiting  abortion  as  a  method  of 
family  planning  in  programs  funded 
under  that  title.  The  rules,  popularly 
known  as  the  "Gag  Rule",  have  been  the 
focus  of  much  litigation  and 
controversy,  and  because  the  Secretary 
believes  that  the  Rule  inappropriately 
restricts  grantees,  she  accordingly 
suspends  them  and,  elsewhere  in  this 
issue  of  the  Federal  Regiiter,  proposes 
to  return  the  program  to  the  regulatory 
provisions  and  compliance  standards 
operative  prior  to  their  issuance.  This 
action  is  also  consistent  with  a 
Memorandum  issued  by  the  President 
on  January  22,  1393.  During  the 
pendency  of  the  proposed  rulemaking, 
the  compUance  standards  that  were  in 
effect  prior  to  the  issuance  of  the  Gag 
Rule  will  be  used  to  administer  the 
program. 

EFFECTIVE  DATE:  February  5, 1993. 
FOR  FURTHER  atfK)RMAT10N  CONTACT: 
Kfr.  Gerald  Bennett.  202-690-8335. 
SUPPLEMENTARY  MFORMATION:  The 
Secretary  of  Health  and  Human  Services 
below  suspends  the  rules  issued  on 
February  2, 1988.  53  FR  2922.  Those 
rules,  ftopularly  known  as  the  "Gag 
Rule,"  ertabHshed  standards  for 
compUance  by  {ainily  planning  services 
projects  funded  under  Title  X  of  the 
Public  Health  Service  Act,  42  U.S.C 
300,  et  seq.,  with  the  statutory 
prohibition  on  the  use  of  funds  under 
that  title  "in  programs  where  abortion  is 
a  method  of  fiamily  planning."  42  U.S.C. 
300a-6.  The  prior  history  of  the 
controversy  sxuTOunding  sec  300a-6  is 
fully  described  hi  the  preamble  to  the 
1988  rule*. 

Since  their  issuance,  the  February  2, 
1968  rales  hare  been  die  focus  of  mudi 
litigation  and  controversy.  Although 
they  were  upheld  by  the  Supreme  Court 
in  Rust  V.  Sullivan.  Ill  S.Q.  1759 
(1991),  a  subsequent  interpretation  of 
the  rules  by  the  Bush  Administration, 


under  whidi  physicians  would  have 
been  permitted  to  coimsel  and  refer 
THle  X  petients  for  abortion  counseling 
and  referral  but  other  project  employees 
would  not  have  been  permitted  to  (k>  so, 
was  recently  held  to  he  impermissible 
by  the  United  States  Coiul  of  Appeals 
for  the  District  of  Columbia  Circuit. 
National  Family  Planning  and 
Reproductive  Health  Ass'n.  v.  Sullivan. 
979  F.2d  227  P.C  Cir.  1992).  This 
recent  decision,  together  with  the 
change  of  Administrations,  has  left  the 
current  status  of  the  1988  Htle  X  rules 
unclear. 

On  January  22, 1993,  President 
Clinton  sent  to  the  Secretary  a 
memorandum  on  this  mattw.  which  is 
published  elsewhere  in  this  issue. 

The  Secretary's  action  herein  is  besed, 
in  part,  upon  her  condusion  that  the 
"Gag  Rule"  is  an  inappropriate 
implementation  of  the  Title  X  statute 
because  it  unduly  restricts  the 
information  and  other  services  provided 
to  individuals  under  this  program. 
Therefore,  the  Secretary  suq>ends  the 
1988  rules  and  announces  that,  on  an 
interim  basis,  the  agency's 
nonregulatory  compliance  standards 
that  existed  prior  to  February  2, 1988, 
including  those  set  out  in  the  1981 
Family  Planning  Guidelines,  will  be 
used  to  administer  the  Family  Planning 
Program. 

Imder  these  compliance  standards. 
Title  X  projects  would  be  required,  in 
the  event  of  an  unplanned  pregnancy 
and  where  the  patient  requests  such 
action,  to  provide  nondirective 
counseling  to  the  patient  on  options 
relating  to  her  pregnancy,  including 
rirartion,  and  to  refer  her  for  abortion. 
if  that  is  the  option  she  selects. 
However,  consistent  with  the  prior  long- 
standing Departmental  interpretation  of 
the  statute.  Title  X  projects  would  not 
be  permitted  to  promote  or  encourage 
abortion  as  a  method  of  family  planning, 
such  as  engaging  in  pro-choice  litigation 
or  lobbying  activities.  Title  X  projects 
would  also  be  required  to  maintain  a 
separation  (that  is  more  than  a  mere 
exercise  in  bookkeeping)  of  their  project 
activities  from  any  activities  in  whidi 
they  engage  that  promote  or  encourage 
alxxtion  as  a  method  of  fomily  planning. 

As  noted  in  the  President's 
memorandum,  these  compliance 
standards  were  in  effect  for  a 
considerable  period  of  time  prior  to 
1988.  and  the  Department  beUeves  that 
they  are  generally  well-imderstood 
within  the  Title  X  provider  community. 

Notice  and  comment  and  delay  in 
effective  date  are  waived  for  good  cause 
and  because  delay  would  be 
impracticable  and  imnecessary  and 
contrary  to  the  public  interest.  The 


issues  involved  in  this  matter  are  well 
known  and  have  been  extensively 
debated.  Based  on  that  record,  it  is  the 
conclusion  of  the  Secretary  that:  (1) 
Repeated  attempts  by  the  Bush  and 
Reagan  Administrations  to  enforce  and 
modify  the  "Gag  Rule"  have  created 
considerable  confusion  about  the  status 
of  the  regulations  and  the  policy 
underlying  them  and,  therefore,  a 
substantial  health  risk  to  potential 
recipients  of  Title  X  program  services; 
(2)  suspension  of  the  regulation,  though 
tantamoimt  to  a  statement  of 
enforcement  policy,  is  preferable 
because  it  provides  clearer  gmdance  and 
more  certainty  to  the  grantees  and  to 
women  making  family  planning 
decisions:  (3)  the  1988  regulation  would 
require  many  grantees  to  make  extensive 
and  expensive  alterations  in  their 
physical  facilities  and  organizational 
structures.  To  require  those  changes  in 
the  face  of  the  proposed  reversal  of 
those  rules  is  impracticable  and 
contrary  to  the  public  interest;  (4) 
evidence  exists  that  the  continued 
failure  to  provide  women  Mrith  complete 
and  accurate  medical  information  will 
result  in  significant  health  risks.  The 
Notice  of  Proposed  Rulemaking  being 
contemporaneously  published  will  give 
those  with  differing  views  on  the  matter 
an  opportunity  to  rebut  this  conclusion. 
In  tha  interim,  the  Secretary  beUeves 
that  it  is  imp<Htant  not  to  continue  the 
embargo  of  important  health 
infOTmation;  (5)  the  original 
interpretation  of  section  1008,  which 
prohibited  the  use  of  Title  X  funds  in 
programs  where  abortion  is  a  method  of 
family  planning,  did  not  include  a 
prohibition  on  non-directive  counseling 
on  abortion:  moreover.  Congress's 
repeated  attempts — vetoed  by  President 
Bush — to  amend  Title  X  to  eliminate  the 
restrictions  justify  suspension  of  the 
Rule  while  the  regulations  are  being 
revised  to  further  the  purposes  of  Title 
X.  as  required  by  statute.  For  all  of  these 
reasons,  as  well  as  the  reasons  set  out 
in  the  President's  Memorandum,  this 
Interim  Rule  is  effective  upon 
publication.  Regional  officials  are  being 
informed  of  this  action,  and  will  notify 
all  present  Title  X  grantees  of  the 
suspension  of  the  1988  rules. 

List  of  Subjects  in  42  CFUParl  59 

Family  planning — birth  control.  Grant 
programs-— health.  Health  facilities. 
Low-income  families. 
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Dated:  January  29, 1993. 
Aodrajr  F.  Manlay, 
Acting  Assistant  Secretary  far  Health. 

Approved:  February  1, 1993. 
Donna  E.  ShaUla. 
Secretary. 

For  the  reasons  set  out  in  the 
preamble,  the  Secoretary  amends  subpart 
A  of  42  CPR  part  59  as  follows: 

PART  59— [AMENDED] 

1.  The  authority  for  subpart  A  of  part 
59  continues  to  nmH  m  follows: 


Authority:  42  VS.C  300»-4. 

159.2   [Suspended] 

2.  The  following  definitions  in  S  59.2 
are  suspended:  The  definitions  of 
"Family  planning",  "Grantee". 
"Prenatal  care",  "Pro-am",  "Project". 
•Title  X",  "TiUe  X  program",  and  'Title 
X  project." 

II59.7-S9.10   [Suspended] 

3.  Sections  59.7  through  59.10  are 
suspended. 

4.  Additionally,  the  miscellaneous 
amendments  to  §  59.5  on  53  FR  2944. 


paragraphs  3  and  4.  and  the 
misceltaneoxis  amendments  appearing 
on  53  FR  2946,  paragraph  6.  are 
suspended. 

(FR  Doc  93-2732  Filed  2-3-93: 1:18  pm) 
BWJNQ  OOOC  41SS-1T-II 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Publk  Health  Sarvica 

42Cff»Part59 

Starniarda  of  Compllanca  for  Aboftion- 
Retatad  Sarvlcaa  In  Family  Planning 
Sarvica  Proiacta 

agency:  Public  Health  Service,  DHHS. 
AcnON:  Proposed  r\ile. 

SUMUARY:  This  document  proposes 
revocation  of  the  rules  issued  in  1988 
establishing  standards  for  compliance 
by  family  planning  services  projects 
assisted  under  Title  X  of  the  PubUc 
Health  Service  Act  with  the  statutory 
provision  prohibiting  abortion  as  a 
method  of  family  planning  in  programs 
funded  under  that  title.  The  rules, 
popularly  known  as  the  "Gag  Rule", 
have  been  the  focus  of  much  htigation 
and  controversy,  and  because  the 
Secretary  believes  that  the  Rule 
inappropriately  restricts  grantees,  she 
accordingly  proposes  below  to  revoke 
them  and  return  the  program  to  the 
compliance  standards  operative  prior  to 
their  issuance.  This  action  is  also 
consistent  with  a  memorandum  issued 
by  the  President  on  January  22. 1993. 
DATES:  Comments  must  be  received  on 
or  before  April  6. 1993. 
ADDRESSES:  Comments  must  be  in 
writing,  and  must  be  sent  to:  Mr.  Gerald 
Bennett,  Acting  Deputy  Assistant 
Secretary  for  Population  Affairs, 
Department  of  Health  and  Human 
Services,  P.O.  Box  23783,  Washington. 
DC  20026-3783. 

Comments  will  be  available  for  public 
inspection  during  normal  business 
hours  at  this  address.  PHS  will  take 
appropriate  steps,  where  necessary,  to 
afford  individuals  with  disabilities  and 
equal  opportimity  to  comment. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gerald  Bennett,  202-690-8335. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  Health  and  Human  Services 
proposes  below  rules  revoking  the  rules 
issued  on  February  2, 1988.  53  FR  2922. 
Those  rules,  popularly  known  as  the 
"Gag  Rule,"  established  standards  for 
compliance  by  family  planning  services 
projects  funded  under  Title  X  of  the 
Public  Health  Service,  42  U.S.C.  300.  et 
seq..  with  the  statutory  prohibition  on 
the  use  of  funds  under  that  title  "in 
programs  where  abortion  is  a  method  of 
family  planning."  42  U.S.C.  300a-6.  The 
prior  history  of  the  controversy 
surrounding  sec.  300a-6  is  fully 
described  in  the  preamble  to  the  1988 
rales. 


Since  their  issuance,  the  February  2, 
198Q  rules  have  been  the  tocua  of  mudi 
litigation  and  awtrovarsy.  Although 
they  were  upheld  by  the  Supreme  Court 
in  Bust  V.  Sullivan,  111  S.0. 1759 
(1991).  a  subaequent  interpretation  of 
the  n^  by  the  Bush  Adminlstiatioo. 
imder  which  physicians  would  have 
been  permitted  to  coimsel  and  refer 
Title  X  patients  for  rixxtian  counaaling 
and  referral  but  other  project  employee* 
would  not  have  been  permitted  to  do  so, 
was  recently  held  to  be  impermissible 
by  the  United  States  Court  of  Appeals 
for  the  District  of  Colmnbia  Circuit. 
National  Family  Planning  and 
Reproductive  Health  Ass'n.  v.  Sullivan. 
979  F.2d  227  (D.C.  Cii.  1992).  This 
recent  decision,  together  with  the 
change  of  Administrations,  has  left  the 
current  status  of  the  Title  X  rules 
imclear. 

On  January  22, 1993,  President 
Clinton  sent  to  the  Secretary  a 
memorandum  on  this  matter,  which  is 
published  elsewhere  in  this  issue. 

The  Secretary's  action  herein  is  based, 
in  part,  upon  her  conclusion  that  the 
"Gag  Rule"  is  an  inappropriate 
implementation  of  the  Title  X  statute 
because  it  unduly  restricts  the 
information  and  other  services  provided 
to  individuals  under  this  program. 
Therefore,  the  Secretary  proposes  below 
to  revoke  the  1988  rules  and  to  readopt 
the  Title  X  rules  as  they  existed  prior  to 
February  2, 1988.  The  Secretary  believes 
that  the  prior  rules  provide  an 
appropriate  approach  to  implementing 
Title  X.  In  addition,  the  Secretary 
intends  to  reinstate  the  compliance 
standards  that  existed  prior  to  that  date, 
including  those  set  out  in  the  1981 
Family  Planning  Guidelines  and  in 
individual  policy  interpretations.  (These 
compliance  standards  are  being  used  on 
an  interim  basis  because  of  the 
suspension  of  the  "Gag  Rule"  discussed 
below  )  Under  these  compliance 
standards.  Title  X  projects  would  be 
required,  in  the  event  of  an  implanned 
pregnancy  and  where  the  patient 
requests  such  action,  to  provide 
nondirective  counseling  to  the  patient 
on  all  options  relating  to  her  pregnancy, 
including  abortion,  and  to  refer  her  for 
abortion,  if  that  is  the  option  she  selects. 
However,  consistent  with  the  long- 
standing Departmental  interpretation  of 
the  statute.  Title  X  projects  would  not 
be  permitted  to  promote  or  encourage 
abortion  as  a  method  of  family  planning, 
such  as  by  engaging  in  pro-choice 
litigation  or  lobbying  activities.  Title  X 
projects  would  also  be  required  to 
maintain  a  separation  (that  is  more  than 
a  mere  exercise  in  bookkeeping)  of  their 
project  activities  from  any  activities  that 


promote  or  encourage  abortion  as  a 
method  of  tamily  planning. 

As  noted  in  thePieakient's 
memorandum,  these  regulations  and 
compliance  standards  were  in  eSect  for 
a  considerable  period  of  time  prior  to 
1988,  and  the  Department  believes  that 
they  are  generally  well-understood 
within  the  Title  X  immder  community. 
The  rules  propoaea  below  are  thus  &» 
Title  X  rules  as  In  effect  on  February  1. 
1988.  It  is  recognized  that  some  of  the 
other  regulations  cross^eferenced  in  the 
rules  below  may  no  longer  be  operative 
or  citations  may  need  to  be  updated. 
However,  such  housekeeping  details 
will  be  addressed  in  the  final  rules. 

llie  Secretary  solicits  comment  on  the 
proposals  described  above  and 
suggestions  for  alternatives  that  will  be 
consistent  with  the  statute  while 
promoting  the  interests  of  public  health. 
Due  to  the  considerations  outUned  in 
the  President's  memorandum,  the 
Secretary's  determination  that  the  1988 
rules  do  not  represent  good  public 
health  policy,  and  due  to  the  confusion 
and  hardship  caused  by  the  1988  rules, 
the  Secretary  has  also,  for  the  duration 
of  the  rulemaking  period,  suspended  the 
1988  rules.  This  action  is  being 
implemented  puj^uant  to  an  Interim 
Rule  which  has  been  published 
separately  in  the  Federal  Register. 
Regional  officials  are  being  informed  of 
this  action,  and  will  notify  all  present 
Title  X  grantees  of  the  suspension  of  the 
1988  rules. 

Regulatory  Flexibility  Act  and 
Executive  Order  12291 

The  proposed  rules  would  generally 
lessen  the  existing  procedural  and 
reporting  requirements  for  covered 
entities.  The  Department  has 
determined  that  the  impact  would  not 
approach  the  annual  $100  million 
threshold  for  major  economic 
consequences  as  defined  in  E.0. 12291. 
Therefore,  a  regulatory  impact  analysis 
is  not  required. 

Consistent  with  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  Secretary  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Executive  Order  12612 

E.0. 12612  requires  that  a  Federalism 
Assessment  be  prepared  in  any  cases  in 
which  proposed  policies  have 
significant  federalism  implications  as 
defined  in  the  Executive  Order.  Among 
the  types  of  actions  which  can  have 
such  implications  are  federal  regulatory 
actions  which  preempt  State  law.  The 
Department  does  not  intend  or  interpret 
the  rules  proposed  below  as  imposing 
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additional  cosU  or  burdens  on  the  State* 
as  preempting  Slate  lawa.  nor  an  the 
rulee  iacoosistent  with  any  of  the 
principlea,  cxiteria  or  requirements 
established  by  this  Executive  Order.  In 
feet,  it  is  anticipated  that  the  rules  will 
lessen  present  reporting  and  other 
burdens  and  costs.  Therefore,  these 
proposed  rules  would  comply  with  E.O. 
12612. 

P^Mnrark  Bed»ctio«  Act  of  1960 

This  proposed  rule  contains  no 
infona^Ion  collections  which  are 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  imder 
the  Paperwork  Reductloa  Act  of  IQsa 

Family  hqpact 

The  proposed  rules  have  beoi 
reviewed  in  conformance  with  E.  O. 
12606.  The  proposed  rules  below  would 
get  Title  X  clinics  out  of  the  middle  of 
the  abortioo  decision,  returning  it  to  the 
decision-making  processes  of  the  title  X 
clients  and  their  families  and  enable 
them  to  act  in  what  they  have 
determined  to  be  their  own  best 
interests.  It  would  thus  promote  the 
stability  of  the  family,  support  parental 
influence,  reduce  governmental 
intrusi(»  on  family  activities,  enhance 
the  role  and  autonomy  of  the  family  in 
decision-maldng,  and  require  less 
Federal  involvement  in  numitoring 
activities  than  would  the  present  rules. 
The  rules  below  also  support  the 
message  to  young  people  that  they 
should  engage  in  responsible  decision- 
making about  their  reproductive  health 
and  choices. 

List  of  Subpecto  ia  42  CFR  Part  59 

Family  planning— birth  control.  Grant 
programs— health,  Health  fedlities. 
Low-income  families. 

Dated  January  29, 1983. 
Audrey  F.  ManWy, 
Acting  Assistant  Secretary  for  Heolik 

Approved:  Fefaruuy  1, 1993. 
Doniu  E.  ShaUk, 
Secretary. 

PART  59— {AMENDED] 

For  the  reasons  set  out  In  the 
preamble,  it  is  proposed  to  revise 
subpart  A  of  42  CFR  part  49  to  read  as 
follows: 

Subpart  A— ProiMA  Grants  for  Famiy 
Ptanning  Services 

S«c 

59. 1  To  wtiat  programs  do  these  legulations 
apply? 

59.2  Definitions. 

59.3  Wboiseli^etospplyforafomily 
planning  services  grant? 


59.4  How  does  one  apply  for  a  bmlly 
planning  aarvicet  grant? 

59.5  What  rBquiiemanti  must  be  met  by  a 
family  planning  project? 

59.6  Mfhut  procedmes  apply  to  assme  the 
suitability  of  infcmnational  and 
education^  material? 

59.7  What  criteria  will  the  Defwrtmeot  of 
Heelttx  and  Human  Servioas  (HHS)  use  to 
decide  which  bmiiy  pl«iinfa«g  nrvlcss 
projects  to  fund  and  in  what  amount? 

59.8  How  is  a  grant  awarded? 

59.9  For  what  puipoiei  may  grant  funds  be 
used? 

59.10  What  other  HHS  regulations  apply  to 
grants  under  this  subpart? 

59.11  Confidentiality. 

59.12  Inventiona  or  discoveries. 

59.13  Additional  cooditions. 

Subpart  A-Proiad  Grams  for  Fwirily 
Planning  Sarvloaa 

Authority:  42  U.S.Q  300fr-4. 


{59.1    To  what  programs  do  I 
regulations  apply? 

The  regulations  of  this  subpart  are 
applicable  to  the  award  of  grants  imder 
section  1001  of  the  Public  Health 
Service  Act  (42  U.S.C.  300)  to  assist  in 
the  establishment  and  operation  of 
voluntary  family  planning  projects. 
These  projects  shall  consist  of  the 
educational,  comprehensive  medical, 
and  social  services  necessary  to  aid 
individuals  to  determine  freely  the 
number  and  spacing  of  their  diildren. 

f5».2    DaOnWona. 

As  used  in  this  supbart: 

Act  means  the  Public  Health  Service 
Act,  as  amended. 

Fom/// means  a' social  unit  composed 
of  one  person,  or  two  or  more  persons 
living  together,  as  a  household. 

Low  income  family  means  a  hmily 
whose  total  annual  income  does  not 
exceed  100  percent  of  the  most  recent 
Commxmity  Services  Administration 
Income  Poverty  Guidelines  (45  CFR 
1060.2).  Low  income /ami^y  also 
includes  members  of  families  whose 
annual  family  income  exceeds  this 
amount,  but  who,  as  determined  by  the 
project  director,  are  unable,  for  good 
reasons,  to  pay  for  family  planning 
services.  For  example,  unemancipated 
minors  who  wish  to  receive  services  on 
a  confidmtial  basis  must  be  considered 
on  the  basis  of  their  own  resources. 

Nonprofit,  as  applied  to  any  private 
agency,  instituticHi,  or  organizaticm, 
means  that  no  port  of  the  entity's  net 
earnings  benefit,  or  may  lawfully 
benefit,  any  private  shareholder  or 
individual. 

Secretary  means  the  Secretary  of 
Health  and  Human  Services  and  any 
other  officer  or  employee  of  the 
Department  of  Health  and  Human 


Services  to  whom  the  authority 
involved  has  baen  delegated. 

State  means  one  of  the  50  States,  the 
District  of  Cdumbia,  Puerto  Rico, 
Guam,  tiie  Viighi  Isl«Hb.  American 
Samoa.  Northsro  Marianas,  or  the  Trust 
Territory  of  tka  PadCk:  Islands. 

IS9J   WbelaaligMaftoapplyleratMly 
planning  aervioea  grant? 

Any  public  or  nonprofit  private  entity 
in  a  St^  may  ai^ly  for  a  grant  under 
this  subpart 


159.4  How  doaa  ana  appiy  tors  fawny 
planning  aervioea  grant? 

(a)  Application  for  a  grant  under  this 
subpart  shall  be  made  on  an  authorized 
form. 

(b)  An  individual  authorized  to  act  Cor 
the  applicant  and  to  assiune  on  behalf 
of  the  applicant  the  obligations  imposed 
by  the  terms  and  conditions  of  the  grant, 
including  the  regulations  of  this 
subpart,  must  sign  the  application. 

(c)  The  application  shall  contain — 

(1)  A  description,  satisfactory  to  the 
Secretary,  of  the  project  and  how  it  will 
meet  the  requirements  of  this  subpart; 

(2)  A  budget  and  justification  of  the 
amount  of  grant  funds  requested; 

(3)  A  description  of  the  standards  and 
qualifications  which  will  be  required  fw 
all  pereonnel  and  for  all  facilities  to  be 
used  by  the  project;  and 

(4)  Such  cither  pertinent  information 
as  the  Secretary  may  require. 

159.5  WItatrsquiramentsNNMtbematby 
a  faaily  planning  protect? 

(a)  Eadi  prefect  supported  under  this 
part  must: 

(1)  Provide  a  Inoad  range  of 
acceptable  and  effective  medically 
approved  family  planning  methods 
(including  natural  family  planning 
methods)  and  services  (including 
infertility  services  ai>d  services  for 
adolescmts).  If  an  organization  offers 
only  a  single  method  of  family  planning, 
sudi  as  natural  family  planning,  it  may 
participate  as  part  of  a  project  as  long 

as  the  entire  project  offers  a  broad  range 
of  family  planning  services. 

(2)  Provide  services  without 
subjecting  individuals-to  anv  coercion 
to  accept  services  or  to  employ  or  not 
to  employ  any  particular  methods  of 
family  planning.  Acceptance  of  services 
must  be  solely  on  a  voluntary  basis  and 
may  not  be  made  a  prerequisite  to 
eligibility  for,  or  receipt  of.  any  other 
service,  assistance  from  or  participation 
in  any  other  program  of  the  applicant.* 


*  Section  20S  of  Pub.  L  »4-e3  lUtM  that  uy  (I) 
officer  or  employM  of  the  United  Statat,  (2)  officer 
or  employee  of  any  State,  political  aubdiviaion  of 
a  State,  or  any  other  entity,  trhich  adminisien  or 
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(3)  Provide  services  in  s  maimer 
which  protects  the  dignity  of  the 
individual. 

(4)  Provide  services  without  regard  to 
reUgion,  race,  color,  national  origin, 
handicapping  condition,  age,  sex, 
number  of  pregnancies,  or  marital 
status. 

(5)  Not  provide  abortions  as  a  method 
of  family  planning. 

(6)  Provide  that  priority  in  the 
provision  of  services  will  be  given  to 
persons  from  low-income  families. 

(7)  Provide  that  no  charge  will  be 
made  for  services  provided  to  any 
person  from  a  low-income  family  except 
to  the  extent  that  payment  will  be  made 
by  a  third  party  (including  a 
Government  agency)  whidi  is 
authorized  to  or  is  under  legal 
obligation  to  pay  this  charge. 

(8)  Provide  that  charges  will  be  made 
for  services  to  persons  other  than  those 
firom  low-income  families  in  accordance 
with  a  schedule  of  discounts  based  on 
ability  to  pay,  except  that  charges  to 
persons  from  families  whose  annual 
income  exceeds  250  percent  of  the 
levels  set  forth  in  the  most  recent  CSA 
Income  Poverty  Guidelines  (45  CFR 
1060.2)  will  be  made  in  accordance  with 
a  schedule  of  fees  designed  to  recover 
the  reasonable  cost  of  providing 
services. 

(9)  If  a  third  party  (including  a 
Government  agency)  is  authorized  or 
legally  obligated  to  pay  for  services,  all 
reasonable  efforts  must  be  made  to 
obtain  the  third-party  payment  without 
application  of  any  discounts.  Where  the 
cost  of  services  is  to  be  reimbursed 
under  title  XIX  or  title  XX  of  the  Sodal 
Security  Act,  a  written  agreement  with 
the  title  XIX  or  title  XX  agency  is 
required. 

(10)  (i)  Provide  that  if  an  application 
relates  to  consolidation  of  service  areas 
or  health  resources  or  would  otherwise 
affect  the  operations  of  local  or  regional 
entities,  the  applicant  must  document 
that  these  entities  have  been  given,  to 
the  maximum  feasible  extent,  an 
opportunity  to  participate  in  the 
development  of  the  application.  Local 
and  regional  entities  include  existing  or 
potential  subgrantees  which  have 
previously  provided  or  proposed  to 
provide  family  plaiming  services  to  the 


tuparviMt  th«  Miininittration  of  any  program 
receiving  Federal  financial  aMistance,  or  (3)  person 
who  receive*,  under  any  program  receiving  Federal 
assistance,  compensation  for  services,  who  coerces 
or  eodeevors  to  coerce  any  person  to  undergo  an 
abortion  or  sterilization  procedure  by  threatening 
such  person  with  the  loss  of,  or  disqualification  for 
the  receipt  of,  any  beoafit  or  service  under  a 
program  receiving  Federal  financial  assistance  shall 
be  fined  not  more  than  SI ,000  or  imprisoned  for  not 
more  than  one  year,  or  both. 


area  proposed  to  be  served  by  the 
applicant. 

(ii)  Provide  an  opportunity  for 
maximum  participation  by  existing  or 
potential  subgrantees  in  the  ongoing 
policy  decisionmaking  of  the  project. 

(11 J  Provide  for  an  Advisory 
Committee  as  required  by  S  59.6. 

(b)  In  addition  to  the  requirements  of 
paragraph  (a)  of  this  section,  each 
project  must  meet  each  of  the  following 
requirements  unless  the  Secretary 
determines  that  the  project  has 
established  good  cause  for  its  omission. 
Each  project  must: 

(1)  Provide  for  medical  services 
related  to  family  planning  (including 
physician's  consultation,  examination 
prescription,  and  continuing 
supervision,  laboratory  examination, 
contraceptive  supplies)  and  necessary 
referral  to  other  medical  facilities  when 
medically  indicated,  and  provide  for  the 
effective  usage  of  contraceptive  devices 
and  practices. 

(2)  Provide  for  social  services  related 
to  family  planning,  including 
counseling,  referral  to  and  from  other 
social  and  medical  services  agencies, 
and  any  ancillary  services  which  may  be 
necessary  to  facilitate  clinic  attendance. 

(3)  Provide  for  informational  and 
educational  programs  designed  to  (i) 
achieve  commvmity  understanding  of 
the  objectives  of  the  program,  (ii)  inform 
the  community  of  the  availability  of 
services,  and  (iii)  promote  continued 
participation  in  the  project  by  persons 
to  whom  family  planning  services  may 
be  beneficial. 

(4)  Provide  for  orientation  and  in- 
service  training  for  all  project  personnel. 

(5)  Provide  services  without  the 
imposition  of  any  durational  residency 
requirement  or  requirement  that  the 
patient  be  referred  by  a  physician. 

(6)  Provide  that  family  planning 
medical  services  will  be  performed 
under  the  direction  of  a  physician  with 
special  training  or  experience  in  family 
planning. 

(7)  Provide  that  all  services  purchased 
for  project  participants  will  be 
authorized  t)y  the  project  director  or  his 
designee  on  the  project  staff. 

(SiProvide  for  coordination  and  use 
of  referral  arrangements  with  other 

Providers  of  health  care  services,  local 
ealth  and  welfare  departments, 
hospitals,  volimtary  agencies,  and 
health  services  projects  supported  by 
other  Federal  pro^^ms. 

(9)  Provide  that  if  family  planning 
services  are  provided  by  contract  or 
other  similar  arrangements  with  actual 
providers  of  services,  services  will  be 
provided  in  accordance  with  a  plan 
which  establishes  rates  and  method  of 
payment  for  medical  care.  These 


payments  must  be  made  \mder 
agreements  with  a  schedule  of  rates  and 
payment  procedures  maintained  by  the 
grantee.  The  grantee  must  be  prepared 
to  substantiate  that  these  rates  are 
reasonable  and  necessary. 

(10)  Provide,  to  the  maximum  feasible 
extent,  an  opportunity  for  participation 
in  the  development,  implementation, 
and  evaluation  of  the  project  by  persons 
broadly  representative  of  all  significant 
elements  of  the  population  to  be  served, 
and  by  others  in  the  community 
knowledgeable  about  the  commimity's 
needs  for  family  planning  services. 

150.6    What  prooeduTM  apply  10  assure 
the  sultabUity  of  Inlonnational  and 
•ducetlonal  matarial? 

(a)  A  grant  imder  this  section  may  be 
made  only  upon  assurances  satisfactory 
to  the  Secretary  that  the  project  shall 
provide  for  the  review  and  approval  of 
informational  and  educational  materials 
developed  or  made  available  imder  the 
project  by  an  Advisory  Committee  prior 
to  their  distribution,  to  assure  that  the 
materials  are  suitable  for  the  {>opulation 
or  community  to  which  they  are  to  be 
made  available  and  the  purposes  of  title 
X  of  the  Act.  The  project  shall  not 
disseminate  any  such  materials  which 
are  not  approved  by  the  Advisory 
Committee. 

(b)  The  Advisory  Committee  referred 
to  in  paragraph  (a)  of  this  section  shall 
be  established  as  follows: 

(1)  Size.  The  Committee  shall  consist 
of  no  fewer  than  five  but  not  more  than 
nine  members,  except  that  this 
provision  may  be  waived  by  the 
Secretary  for  good  cause  shown. 

(2)  Composition.  The  Committee  shall 
include  individuals  broadly 
representative  (in  terms  of  demographic 
factors  such  as  race,  color,  national 
origin,  handicapped  condition,  sex,  and 
age)  of  population  or  commimity  for 
which  \he  materials  are  intended. 

(3)  Function.  In  reviewing  materials, 
the  Advisory  Committee  shall: 

(i)  Consider  the  educational  and 
cultiual  backgrounds  of  individuals  to 
whom  the  materials  are  addressed; 

(ii)  Consider  the  standards  of  the 
population  or  community  to  be  served 
with  respect  to  such  materials; 

(iii)  Review  the  content  of  the 
material  to  assure  that  the  information 
is  factually  correct; 

(iv)  Determine  whether  the  material  is 
suitable  for  the  population  or 
commimity  to  which  it  is  to  be  made 
available;  and 

(v)  Establish  a  vmtten  record  of  its 
determinations. 
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559.7  WhitofllMtaw«th»OapM«iMiilol 
HMlth  and  HuMM  SwvIsM  MM  to  dMid* 
wnicfi  miHiy  pwnning  ■wmoM  profacs  w 
fund  and  hi  wtMt  amountT 

(a)  Within  the  limits  of  fiinds 
available  for  these  purposes,  the 
Secretary  may  award  grants  for  the 
estabHahment  and  opwation  of  those 
projects  wrhidi  will  in  the  Department's 
judgment  best  promote  the  purposes  of 
section  1001  of  the  Act,  taking  into 
•  f  count: 

(1)  The  number  of  patients  and,  in 
perticiilar.  the  number  of  low-income 
patients  to  be  serv«d; 

(2)  The  extent  to  wfaidi  family 
planniag  services  are  needed  localljr, 

(3)  The  lelative  need  oi  the  appHcant; 

(4)  The  capadty  of  the  applicant  to 
make  rapid  and  eSectivB  use  of  the 
Federal  assistance; 

(5)  The  adequacy  of  the  ^plicant'S 
facilities  and  staff; 

(6)  The  relative  availability  of  non- 
Federal  resources  within  the  community 
to  be  served  and  the  degree  to  which 
those  resoiuces  are  committed  to  the 
project;  and 

(7)  The  degree  to  whidi  the  project 
plan  adequately  provides  for  the 
requirements  set  forth  in  these 

Tlations. 
)  The  Secretary  shall  determine  the 
amount  of  any  award  on  the  basis  of  his 
estimate  of  the  sum  necessary  for  the 
performance  of  the  project.  No  grant 
may  be  made  for  less  than  90  percent  of 
the  project's  costs,  as  so  estimated, 
imless  the  grant  is  to  be  made  for  a 
project  which  was  supported,  under 
section  1001,  for  less  than  90  percent  of 
its  costs  in  fiscal  year  1975.  In  that  case, 
the  grant  shall  not  be  for  less  than  the 
percentage  of  costs  covered  by  the  grant 
in  fiscal  year  1975. 

(c)  No  grant  may  be  made  for  an 
amount  equal  to  100  percent  of  the 
project's  estimated  costs. 

159.8  How  la  a  grant  awarded? 

(a)  The  notice  of  grant  award  specifies 
how  long  HHS  intends  to  support  the 
project  without  reauiring  the  project  to 
recompete  for  funds.  This  period,  called 
the  project  period,  will  usually  be  for  3 
to  5  years. 

(b)  Generally  the  grant  will  initially  be 
for  1  year  and  subsequent  continuation 


awards  will  also  be  for  1  year  at  a  time. 
A  grantee  moat  sobmit  a  s^tarate 
appbcation  to  have  the  support 
continued  for  each  subsequent  year. 
Decisions  regtfding  continuatioD 
awards  and  the  funding  level  of  sudi 
awards  will  be  made  after  cansideratioo 
of  such  fadon  as  the  grantee's  progress 
and  management  practicas,  ana  the 
availability  of  funds.  In  all  cases, 
continuation  awards  require  a 
determination  by  HHS  that  continued 
funding  is  in  the  best  intweet  of  the 
Govonunent 

(c^  Neither  the  approval  of  any 
applicatitm  nor  the  award  of  any  grant 
commits  or  obligates  the  United  States 
in  any  way  to  make  any  additional, 
supplemental,  continuatioa,  or  other 
awnd  with  respect  to  any  q»proved 
applicatiott  or  pcntion  of  an  approved 
application. 

fS9.B    For  wiMrt  purpose  may  grant  funds 
beuaed? 

Any  funds  granted  undw  this  subpart 
shall  be  expwided  solely  for  the  purpose 
for  which  the  funds  were  granted  in 
accordance  wiA  the  approved 
application  and  budget,  the  regulations 
of  this  subpart,  the  twms  and  conditions 
of  the  award,  and  the  applicable  cost 
principles  prescribed  in  sul^>art  Q  of  45 
CFR  part  74. 

159.10    What  other  HHS  ragulationa  apply 
to  grants  under  tttis  aut>part? 

Attention  is  drawn  to  the  following 
HHS  Department-wide  regulations 
which  apply  to  grants  under  this 
subpart.  These  include: 

42  CFR  Part  50,  Subpart  D— Public  Health 

Service  grant  appeals  procedure 
42  CFR  Part  122,  Subpart  E— Health  Systems 

Agency  review  of  certain  proposed  uses  of 

Federal  health  fiinds 
45  CFR  Part  16— Procedures  of  the 

Departmental  Grant  Appeals  Board 
45  CFR  Part  19 — Limitations  on  payment  or 

reimbursement  for  drugs 
45  CFR  Part  74 — Administration  of  grants 
45  CFR  Part  80 — Nondiscrimination  under 

programs  receiving  Federal  assistance 

through  the  Department  of  Health  and 

Human  Services  effectuation  of  Title  VI  of 

the  Civil  Righto  Act  of  1964 
45  CFR  Part  81 — Practice  and  procedure  for 

hearings  under  Part  80  of  this  Title 


45  CFR  Part  a»— NoadiactiBlMtiea  oa  tiM 
basis  of  handicap  In  pio|paau  amd 
activities  receiving  or  Iwnefiting  from 
Federal  finnnrinl  awistamrs 

45  CFR  Part  91— Nondiscrimination  on  the 
basis  of  aga  ia  HHS  prafriBa  or  acthrtllas 
recatvteg  Fadwai  ftnaarial  aMisTinra 

159.11    ConfMandiriily. 

AlTinformation  as  to  personal  facts 
and  circumstances  obtained  by  the 
project  staff  about  individuals  receiving  - 
services  must  be  held  confidential  and 
must  not  be  disclosed  without  the 
individual's  coosant,  except  as  may  be 
necessary  to  provide  aarvloea  to  the 
patient  or  as  required  by  law.  writh 
appropriate  safaguards  for 
confidentiality.  Otherwise,  informatkn 
may  be  disclosed  only  in  summary, 
statistical,  or  other  form  which  does  not 
identify  particular  individuals. 

§  59.12    Invantlona  or  diecoverlea* 

(a)  A  project  grant  award  is  sul^ect  to 
the  regulations  of  HHS  as  set  forth  in  45 
CFR  parts  6  and  8.  as  amended.  These 
regulations  shall  apply  to  any  activity  of 
the  project  for  which  grant  funds  are 
used,  whether  the  activity  is  pert  of  an 
approved  project  or  is  an  uncocpected 
byproduct  of  that  project. 

(b)  The  gmtee  and  the  Secretary  shall 
take  appropriate  measures  to  assure  that 
no  contracts,  assignments,  or  other 
arrangements  inconsistent  with  the 
grant  obligation  are  continued  or 
entered  into  and  that  all  personnel 
involved  in  the  grant  activity  are  aware 
of  and  comply  with  such  obligations. 

159.13    Additional  oendWona. 

The  Secretary  may,  with  respect  to 
any  grant,  impose  additional  conditions 
prior  to  or  at  the  time  of  any  award, 
when  in  the  Department's  judgment 
these  conditions  are  necessary  to  assure 
or  protect  advancement  of  the  approved 
program,  the  interests  of  public  health, 
or  the  proper  use  of  grant  funds. 

(FR  Doc  93-2733  Filed  2-3-93;  1:18  pml 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttM  Secretary 

Actione  Regarding  Family  Planning 
Service  Prc^ecta,  Tranaptantation  of 
Human  Fetal  TIaaua,  and  Importation 
of  the  Drug  Mifeprlatine 

AGENCY:  Office  of  the  Secretary,  HHs. 
ACnOM;  Notice. > 

SUMMARY:  In  accordance  with  directives 
of  President  Clinton  dated  January  22, 
1993, 1  have  today  ordered  that  the 
following  actions  be  taken: 

(1)  The  Standard  of  CknnpUance  far 
Abortion-Related  Services  in  Family 
Planning  Service  Project*  (the  "Gag  Rule")  is 
to  be  suspended,  pending  the  publication  of 
regulations  to  farmally  rescind  the  rule. 

(2)  The  temporary  moratarlum  imposed 
March  22. 1988.  by  the  Assistant  Secretary 
for  Health  and  continued  by  the  previous 
Secretary  on  November  2, 1989.  prohibiting 
Federal  funding  of  research  involving 
transplantation  of  human  fetal  tissue  from 
induced  abortions,  is  to  be  rescinded. 

(3)  Food  and  Drag  Administration  Imprnt 
Alert  66-47,  importation  of  the  drug 
Mifepristine  ("RU-486")  is  to  be  immediately 
and  thoroughly  reviewed  regarding  the 
health  and  safety  implications  of  potential 
import  of  the  drug  for  personal  use. 

FOR  FURTHER  MFORMATION  CONrACT: 


Audrey  Manley,  MB.,  KLPJI.,  Acting 
Assistant  Secretary  for  Health,  Public 
Health.  Public  Health  Service  (202)  690- 
7694. 

SUPPLEMENTARY  MFORMATION:  The 
Stcufidard  of  Compliance  for  Abortion- 
Related  Services  in  Family  Planning 
Service  Prefects  (the  "Gae  Rule")-^ln 
documents  printed  elsewhere  in  this 
issue  of  the  Federal  Register,  the 
amendments  to  42  CFR  part  59,  subpart 
A,  published  on  February  2, 1988  (53  FR 
2922) — commonly  referred  to  as  the 
"Gag  Rule"— are  suspended  and  new 
regulations  are  proposed  to  govern  the 
Funily  Planning  program  estabUshed 
under  Title  X  of  the  Public  Health 
Service  Act. 

Federal  Funding  of  Fetal  Tissue 
Transplantation  Research — ^This  notice 
advises  the  public  that  the  PHS  is 
directed  to  rescind  the  moratorium 
imposed  on  March  22, 1988  which 
prohibits  Federal  funding  of  research 
involving  transplantation  of  human  fetal 
tissue  from  induced  abortions.  Such 
funding  may  be  provided,  subject  to  the 
procedives  and  protections  which 
govern  Federal  support  of  biomedical 
research,  and  subject  to  guidelines  as 
recommended  by  a  National  Institutes 
Health  advisory  committee.  Interim 
guidelines  are  to  be  prepared 
immediately  by  the  Director  of  the 


National  Institutes  of  Health,  as 
recommended  by  the  committee,  to 
assure  that  Federal  support  of  such 
research  does  not  encourage  the  choice 
of  induced  abortion. 

FDA  Aleii  66-47    Excluding 
Importation  of  the  Drug  Mifeprestine 
("RU-486"h-The  FDA  has  been 
directed  to  initiate  immediate  and 
thorough  review,  directed  at  the  health 
and  safety  implications  of  potential 
import  of  the  drug  for  personal  use. 
Findings  of  the  review  are  to  be  reported 
prompUy  to  the  Secretary.  If  sufficient 
evidence  does  not  exist  to  warrant 
exclusion  of  the  RU-486  from  the  list  of 
drugs  that  qualify  for  the  personal  use 
importation  exemption,  this  import  alert 
shall  be  rescinded.  At  the  same  time. 
FDA  is  directed  to  promptly  assess 
initiatives  to  promote  testing  of  RU-486 
or  other  antiprogestins  in  the  United 
States,  and,  as  appropriate,  licensing 
and  manufacturing  in  this  country,  and 
report  on  options  to  the  Assistant 
Secretary  for  Health  and  the  Secretary. 

The  President's  memoranda  are 
published  in  Part  IV  of  this  Federal 
Register  issue. 
Doona  E.  ShaUla, 
Seaetaiy. 

[FR  Doc  93-2738  Piled  2-3-93;  1:18  pm| 
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ENVIRONMEHTAL  PROTECTION 
AGENCY 

[OPP-260063;  FFIL-41t5-1] 

Peetfddee;  Request  for  Comment  on 
PetMon  to  Modify  EPA  PoNcy  on 
Peeticide  Tolerancee 

AGENCY:  EDviranmental  Protection 
Agency  (EPA). 
ACTION:  Notice  of  receipt  and 
availability  of  petition. 

SUMMART.  This  document  announces  the 
receipt  of  and  solicits  comments  on  a 
petition  which  asks  that  EPA  change  its 
policies  related  to  establishing 
tolerances  for  raw  and  procened  foods 
under  the  Federal  Food,  Drug  and 
Cosmetic  Act  (FFDC\).  This  petition  is 
of  interest  in  light  of  a  recent  court 
dfldsion  involving  the  Delaney  clause  of 
the  FFDCA  which  requires  EPA  to 
revoke  tolerances  for  certain  cancer- 
causing  pesticides  in  processed  foods. 
EPA's  current  policy  is  that  it  will 
generally  not  allow  a  pesticide  to  be 
used  on  any  raw  commodity  where  a 
food  additive  regulation  for  a  food 
processed  from  that  commodity  is 
barred  by  the  FFDCA.  The  petition 
challenges  this  poUcy  as  illegal  and 
unsound  and  also  challenges  how  EPA 
determines  whether  a  food  additive 
regulation  is  needed.  This  notice  seeks 
comment  on  this  issue  and  also 
describes  and  seeks  coBneots  eo  offta 
issiies  and  policies  EPA  jxraaH  consider 
in  determining  which  pesticide  uses  are 
affected  by  the  covzt  raltag  fai  Les  V. 
Reiliy,  968  F.2d  985  (9th  Cir.]. 
DATES:  Written  comments,  identified  by 
the  document  ctntrol  number  fOPP- 
260053)  0Mnt  be  nceivW  «B  er  Wfere 
April  6, 1993. 

ADDRESSES:  By  mail,  requests  for  copies 
of  the  petition  and  comments  should  be 
forwaixied  to:  Public  Response  and 
Program  Resources  Branch,  Field 
(Operations  Division  (H7506O,  Office  of 
Pesticide  Programs.  401  M  St..  SW.. 
Washington,  DC  20460.  Copies  of  the 
petition  will  be  available  for  public 
inspection  from  8  aon.  to  4:30  p.m.. 
Monday  throiigh  Friday,  except  legal 
holidays,  at  the  Public  Docket  and 
Freedom  of  hiformation  Section.  Field 
Operations  Division.  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Rm.  1132,  CM  «2. 1921 
Jefferson  Davis  Highway.  Arlington.  VA. 
Telephone:  703-305-5805. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Infimnation  so  marked  will  not  be 


disclosed  eacept  fci  accordance  with 
procedaitee  set  faith  in  40  CTR  part  2. 
A  copy  of  the  comment  that  doee  aol 
contain  CBI  must  be  submitted  far 
inclusion  in  the  public  recoid. 
Information  not  marked  conMantlel 
may  be  disclosed  publicly  bf  EPA 
without  prior  notice.  Otherwfae.  oB 
written  comments  will  be  avaOibkr  far 
public  inspection. 
FOR  FURTHER  MFORMATION 
Engstiom.  Office  of  Pesticide 
(H7508W).  Environmental  PralKtieD 
Agency.  401  M  St..  SW..  WaAIn^ee. 
DC  20460.  Telephone:  703-^08-8031. 
SUPPLEMENTARY  MFORMAT10NE 
Electrooic  AToilability:  This  docuoMBt 
is  available  as  an  electronic  file  on  The 
Federal  Bulletin  Board  at  Mtt  a.m.  on 
the  date  of  publication  is  itm  Federel 
Register.  By  modem  dfal  (200}  513-1387 
or  call  (202)  512-1530  for  diiks  at  paper 
copies.  This  file  is  also  availaUe  ki 
Postscript,  WordPerfect  sod  ASCIL 

L  Introdaction 

A.  Statutory  and  Regulatory  Framework 

Under  the  Federal  Insectidde. 
Fungicide  and  Rodentidde  Act  (P^RA). 
pattTriHat  auut  be  registered  with  the 
EPA  before  they  may  be  sold. 
distiiWted.  or  used  in  the  Uatted  Slelea. 
To  qualify  for  registntion,  a  pesticide 
must,  among  other  things,  perform  its 
intended  function  without  causing 
"imreaconable  adverse  effects  to  the 
ODviieanMnt.'  (7U.S.C  136e(c^)),T¥e 
term  "imreasonable  adverse  efiacta"  ia 
defieed  oa  "aay  unreasonable  lisk  to 
nMD  cr  Ae  eovironment  taking  into 
accotnt  the  economic,  social  and 
envkonoMnlal  caets  and  banefila  el  tlM 
use  of  any  pesticide."  (7  U.S.C  13e(bt^ 
T^tts,  nFKA  leqirires  EPA  to  balance 
the  risks  and  baaafits  of  a  peedcide  in 
determining  whether  or  not  topaai^er 
retain,  a  pesticide  registratioa. 

The  Fmleral  Food,  Drug  and  Cosaietic 
Act  (FFDCA)  (21  U.S.C  301  et  seqL 
authorizes  the  establishment  of 
tolerances  and  exemptions  bam 
tolerances  for  the  residues  of 
in  or  on  raw  agricultural  coi 
(RAC)  in  section  408,  and  the 
promulgation  of  food  additive 
regulations  for  pesticide  residues  in 
processed  foods  under  sectioB  40(1  ef 
that  Act  [21  U.S.C.  346(a),  34A 

Under  section  408,  EPA  estabfislMa 
tolerances,  or  exemptions  bam 
tolerances  when  appropriate,  for 
pesticide  residues  in  raw  agrfcidtutal 
commodities.  Food  additive  zagnfatkaii 
setting  maximum  permissible  levels  of 
pesticide  residues  in  processed  feeds 
are  established  under  section  409. 
Section  409  tolerances  are  required, 
however,  only  for  certain  pesticide 


residues  in  processed  food.  Under 
section  402(a)(2)  of  the  FFDCA.  no 
section  409  tolerance  is  reqtiired  if  any 
pesticide  residue  in  a  processed  food 
resulting  from  use  on  a  raw  agricultural 
commodity  is  below  the  tolerance  for 
that  pesticide  in  or  on  the  RAC  This 
exemption  in  section  402(a)(2)  is 
commonly  referred  to  as  the  "flow- 
through"  provision  because  it  allows  the 
aection  408  raw  food  tolerance  to  flow 
Arough  to  the  processed  food  form. 
Thus,  a  section  409  tolerance  is  only 
necessary  to  prevent  foods  from  being 
deemed  adulterated  when  the 
concentration  of  the  pesticide  residue  in 
a  DTOOsssed  food  is  greater  than  the 
fcJstance  prescribed  for  the  raw 
agricuh\iral  commodity,  or  if  the 

E recessed  food  itself  is  treated  or  comes 
1  contact  with  a  pesticide.  Monitcving 
and  enforcement  are  carried  out  by  the 
Federal  Food  and  Drug  Administration 
(FDA)  and  the  U.S.  Department  of 
Amculture  (USDA). 

To  establish  a  tolerance  or  an 
exemption  for  pesticide  residues  on  raw 
agricidtural  commodities  under  section 
408  of  the  FFDCA.  EPA  must  make  a 
finding  that  the  promulgation  of  the  rule 
would  "protect  the  public  health"  (21 
use  346a(b)l.  In  reaching  this 
determination,  the  Agency  is  directed  to 
consider,  among  other  relevant  factors: 
(1)  the  necessity  for  the  production  of  an 
adequate,  wholesome  and  economical 
foodf  supply;  (2)  other  ways  in  which  the 
consumer  may  be  affected  by  the 
pesticide;  and  (3)  the  usefulness  of  the 
pesticide  for  which  a  tolerance  la 
sought.  Thus,  section  408  of  the  FFDCA 
requires  the  Agency  to  balance  risks 
against  benefits  in  determining  whether 
to  establish  tolerances. 

The  establishment  of  a  food  additive 
regulation  under  section  409  requires  a 
finding  that  use  of  the  pesticide  will  be 
"safe"  121  U.S.C  348(cK3)).  Section  409 
also  contains  the  Delaney  clause,  which 
specifically  provides  that,  with  limited 
exceptions,  no  additive  may  be 
approved  ijf  it  has  been  foimd  to  induce 
cancer  in  man  or  animals.  (21  U.S.C 
948|c)(5)l.  Unlike  FIFRA  registrations 
and  MCtion  408  tolerances,  a  literal 
interpretation  of  the  Delaney  clause 
creates  a  "zero  risk"  standard  that  does 
not  consider  a  risk/benefit  balance  in 
setting  tolerances. 

To  coordinate  the  administration  of 
each  of  these  statutory  provisions.  EPA 
has  specified  that  FIFRA  registrations 
for  feod-use  pesticides  will  not  be 
approved  until  all  tolerance  and  food 
additive  regulations  associated  with  the 
vae  kave  been  obtained.  40  CFR 
152.112(g).  In  addition,  it  is  EPA's 
current  policy  that  a  section  408  raw 
food  tolerance  genially  will  not  be 
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established  or  maiotained  if  a  section 
409  food  additive  tolerance  for  the  same 
pesticide  residue  in  the  resulting 
processed  food  is  needed  but  cannot  be 
approved  (53  PR  41104, 41108.  October 
19, 1988).  This  policy,  which  is  also 
referred  to  in  this  document  as  the 
"EPA's  coordination  policy,"  is 
discussed  further  in  Units  n  and  m  of 
this  notice. 

B.  EPA's  Tolerance  Setting  Process 

In  setting  both  408  and  409 
tolerances.  EPA  reviews  residue 
chemistry  and  toxicology  data.  To  be 
acceptable,  tolerances  must  be  both  high 
enough  to  cover  residues  likely  to  be  left 
when  the  pesticide  is  used  in 
accordance  with  its  labeling,  and  low 
enou^  to  protect  the  public  health. 
With  respect  to  section  408  tolerances, 
EPA  determines  the  highest  levels  of 
residues  that  might  be  present  in  a  raw 
agricultural  commodity  based  on 
controlled  field  trials  conducted  imder 
the  conditions  allowed  by  the  product's 
labeling  that  are  expected  to  yield 
maximum  residues. 

EPA's  policy  concerning  when  a 
section  409  tolerance  is  needed  turns  on 
whether  there  is  a  possibility  that  the 
processing  of  a  raw  agricultiutil 
commodity  containing  pesticide 
residues  would  result  in  residues  in  the 
processed  food  at  a  level  greater  than 
the  raw  food  tolerance.  As  discussed  in 
Part  in  of  this  notice,  EPA  considers 
several  factors  in  evaluating  processing 
studies  to  determine  when  a  409 
tolerance  is  needed.  When  a  409 
tolerance  is  needed,  the  level  of  the  food 
additive  regulation  is  determined  by 
multiplying  the  raw  food  tolerance  level 
by  the  greatest  degree  of  concentration 
measiued  in  the  processing  study.  Thus, 
theoretically,  residues  in  processed  food 
should  not  exceed  the  level  of  the  food 
additive  regulation  even  when  the 
residue  in  the  raw  food  which  was 

f>rocesGed  is  at  or  near  the  tolerance 
evel. 

C.  Background  of  Proceeding 

In  February  1985,  EPA  commissioned 
the  Board  on  Agricultiue  of  the  National 
Research  Coimcil/National  Acaddmy  of 
Sciences  (NAS)  to  examine  the  impact 
of  the  conflicting  standards  for 
regulating  pesticides  discussed  above. 
In  the  report,  "Regulating  Pesticides  in 
Food:  The  Delaney  Paradox"  {NAS.  May 
29, 1987),  NAS  recommended  that  the 
"zero-risk"  Delaney  clause  be  replaced 
by  a  "negligible  risk"  standard  for  both 
raw  and  processed  foods.  The  NAS 
thought  a  negligible  risk  standard  could 
dramaticdly  reduce  total  dietary 
exposure  to  carcinogenic  pesticides 
with  a  modest  reduction  of  benefits. 


Following  recommendations  from  the 
NAS  report,  EPA  published  in  the 
Federal  Register  (53  FR  41104,  October 
19, 1988)  a  policy  statement  announcing 
that  it  would  treat  the  Delaney  clause  as 
subject  to  a  de  minimis  exception  where 
the  himian  dietary  risk  from  residues  of 
the  pesticide  is,  at  most,  negligible.  The 
de  minimis  exception  to  the  Delaney 
clause  is  premised  on  case  law  holding 
that  an  administrative  agency  ordinarily 
has  the  inherent  authority  to  avoid 
applying  the  terms  of  a  statute  Uterally 
when  to  do  so  would  yield  pointless 
results.  The  1988  poUcy  statement 
further  asserted  that  a  legislative  change 
would  be  the  only  way  to  reconcile  the 
statutory  standards  fully. 

In  1989,  President  Bush  announced  a 
comprehensive  legislative  proposal 
addressing  pesticides  and  tooa  safety 
including,  among  other  things,  a 
provision  which  would  eliminate  the 
long-standing  inconsistency  in  the  laws 
governing  pesticide  residues  in  food  and 
establish  instead  a  negligible  risk 
standard  for  all  food,  lliis  proposal  was 
consistent  with  the  NAS 
recommendation  and  would  have 
eliminated  the  conflict  which  is  subject 
of  the  petition  discussed  in  this  notice. 
Although  Congress  has  considered  a 
number  of  food  safety  bills,  no 
legislation  has  passed. 

On  May  25, 1989,  the  State  of 
Cahfomia,  the  Natural  Resources 
Defense  Council,  Public  Citizen,  the 
AFL-CIO,  and  several  individuals  filed 
a  petition  ("California  petition") 
requesting  that  EPA  revoke  several  food 
additive  regulations  and  challenging 
EPA's  de  minimis  interpretation  of  the 
Delaney  clause.  The  petition,  which 
sought  a  "zero  risk"  interpretation  of  the 
Delaney  clause,  requested  that  EPA 
revoke  the  following  food  additive 
regulations:  trifluralin  (spearmint  and 
peppermint  oils),  benomyl  (raisins  and 
tomato  products),  phosmet  (cottonseed 
oil),  mancozeb  (raisins,  and  brans  of 
barley,  oats,  rye  and  wheat),  dicofol 
(dried  tea).  DDVP  (packaged  and  bagged 
non]}erishable  processed  foods  and 
dried  figs),  and  chlordimeform  (dried 
prunes)  (54  FR  27700.  June  30. 1989). 
The  petitioners  argued  that  these  food 
additive  regulations  should  be  revoked 
because  the  seven  pesticides  to  which 
the  regulations  apply  are  animal 
carcinogens,  and  thus  may  not  continue 
in  effiact  due  to  the  Delaney  clause. 
EPA  responded  to  the  California 
petition  on  April  18, 1990  (55  FR  17560, 
April  25, 1990).  EPA  agreed  to  revoke 
several  food  additive  regulations  for 
which  there  were  no  longer  any 
registered  pesticide  uses.  EPA  declined, 
however,  to  revoke  the  remaining  food 


additive  regiilations  based  on 
determinations  that  either 

1.  The  food  additive  p<wed  de 
minimis  risk  and  that  the  Delaney 
clause  contained  an  exception  for 
pesticides  posing  a  de  minimis  risk. 

2.  There  was  insufficient  information 
to  determine  whether  the  food  additive 
regulation  posed  a  de  minimis  risk  and 
EPA  beheved  that  data  to  be  submitted 
in  the  future  would  show  the  risk  from 
the  food  additive  to  be  de  minimis. 

3.  Action  \mder  FFDCA  was  ' 
appropriately  withheld  pending 
completion  of  an  ongoing  FIFRA 
proceeding,  such  as  a  Special  Review, 
which  is  a  detailed  assessment  of  the 
costs  and  benefits  associated  with  the 
registered  uses  of  a  pesticide. 

On  May  22. 1990.  the  petitioners  filed 
objections  to  EPA's  response.  Again,  the 
pebtioners'  central  objection  was  that 
EPA  had  incorrectly  interpreted  section 
409  by  reading  a  de  minimis  exception 
into  the  Delaney  clause.  The  petitioners 
also  contended  that  an  ongoing  review 
of  a  pesticide  under  FIFRA  did  not 
provide  grounds  for  refusing  to  rule  on 
their  petition.  Although  under  the 
FFEXIA  the  petitioners  could  have 
requested  an  administrative  hearing  on 
the  petition  denial,  they  specifically 
asserted  that  no  hearing  was  necessary 
since  their  objections  involved  strictly 
legal  issues.  EPA  requested  pubUc 
comments  on  the  petitioners'  objections 
(55  FR  26498,  June  28.  1990). 

On  February  25. 1991.  EPA  (1) 
rejected  the  petitioners'  request  to 
revoke  the  food  additive  regulation  for 
trifluralin  on  spearmint  and  peppermint 
oils  and  for  benomyl  on  raisins  and 
tomato  products,  finding  that  these 
regulations  posed  a  trivial  risk,  thereby 
falling  within  the  de  minimis  exception 
to  the  Delaney  clause;  (2)  denied  the 
petitioners'  request  to  revoke  the  food 
additive  regulations  for  mancozeb  on 
raisins  and  bran  of  bvley,  oats,  rye  and 
wheat  pending  the  ongoing  FIFRA 
Special  Review;  (3)  rejected  the  request 
to  revoke  the  phosmet  food  additive 
regulation  on  cottonseed  oil  noting  that 
it  was  expecting  further  data  on  the 
carcinogenicity  of  phosmet;  (4)  noted 
that  the  food  additive  regulation  for 
chlordimeform  on  dried  prunes  had 
been  revoked  on  October  25. 1989  (54 
FR  43424);  and  (5)  stated  it  would 
propose  to  revoke  the  food  additive 
regulations  for  dicofol  on  dried  tea  and 
DDVP  on  packaged  and  bagged 
nonperishable  processed  foods.  On 
October  3. 1991.  EPA  proposed  to 
revoke  the  DDVP  and  dicofol  food 
additive  regulations  (56  FR  50190).  On 
May  13. 1992,  EPA  issued  an  additional 
order  on  the  California  petition 
addressing  the  mancozeb  food  additive 
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regulations  becMiM  tW  ^aiiai 

ofmancozebhM) 

order  daniMi  kh« 

manccnab  iood 

finding  liMt  Mcb  of  teoi  poMd  •  di» 

nijniMS  fiik  (57  PR  VMn,  M^r  M. 

1992). 

D.  The  Niath  Circuit  Daosioa 

The  podtionan  chaUengad  EFA's 
FMmnrr  23, 1991  Final  Otdar  ia  tha 
U.S.  Court  of  Appaala.  Ninth  Oicuit.  On 
July  8. 1993  >  in  I«  v.  EeHfy.  968  F.2d 
985  (9th  Or.),  tha  court  overturned 
EPA'a  interpretation  that  the  Dalaney 
clause  coataina  an  exception  tor 
pesticide  uaea  that  pioaaat  no  nM»e  than 
a  de  minimis  cancer  liaL  Tha  couil 
ruled  that  food  additiva  regiitotinna  are 
barred  for  any  peaticidea  that  aie  aaiiiMl 
or  human  carrinogana.  Akbough  the 
court's  ruling  inunediatoly  affacta  oidy 
the  pesticides  involved  in  the  petition, 
under  the  cowf  a  interpratatioD  of  the 
Delaney  dauae.  food  additive 
regulationa  will  have  to  be  revoked  or 
denied  for  dozsaa  of  paaticide  usee  that 
either  have  or  need  auch  re^tiiations. 

EPA  (fiaagraea  with  the  Ninth 
Qrmit's  decision  and  contimrasto 
believe  that  a  de  mmmds  exception  is 
appropriate  both  as  a  legri  matter  and  as 
a  matter  of  public  policy.  EPA  asked  the 
Department  of  Josdce  {PCffi  to  petttian 
the  Supreme  Court  for  a  writ  of 
certiorari  on  behalf  of  EPA.  The 
Solicitor  General  in  DC^  makes 
decisions  concerning  whedker  cases 
involving  Federal  agendas  will  be 
appealed  to  the  Stmreme  Court.  The 
Solicitor  General  mtiarateiy  decided 
against  petitionsig  the  Supreme  Court  to 
review  this  case.  The  Solicitor  Genera} 
concluded  that  this  case  was  not  one  of 
the  small  mnnber  of  Federal  cases,  from 
anrang  many  presented  each  year  for 
possible  Snpreme  Court  action,  that 
merited  a  petition  for  certiorarf . 

The  NatioDal  Apicukuial  Chamicala 
Assod^ioB  (NACA).  which  imerveaed 
in  the  caae  supportiBgEPA's  positioo. 
has  filed  a  petition  with  the  SupraoM 
Court  for  a  writ  of  cactiorari  asking  the 
Supreme  Court  to  oveitum  the  Gicoit 
Court's  derision.  For  the  moment,  the 
effect  of  tbe  Ninth  Ckcnil'a  dedsioa  ha* 
been  suyed  by  tha  filing  of  NACA's 
petition  with  the  Supreme  Court  EPA 
does  not  know  when  the  Supreme  Cotirl 
win  rule  on  NACA's  petition.  If  the 
Supreme  Coort  does  not  ag^ea  to  haar 
NACA's  petition,  or  uphoid's  the  Ninth 
Circuit's  decision.  EPA  will  be  required 
to  revoke  the  tolerances  that  were  the 
subject  of  the  Califmaia  petitioo.  EPA  is 
prepared  to  act  promptly  afker  any 
adverse  Supreme  Court  action. 


S.Odur)adidaiActioRlmvoMmgth0 
DelaimyO&mm 

The  same  partiea  which  petttkaed 
EPA  to  ravolDB  aewal  existing  409 
tolerances  as  violative  of  the  Delaney 
clause  have  also  Uad  suit  seeking  to 
compel  EPA  action  on  data  ahowhig  that 
various  pesticides  concentrate  during 
processing  on  certain  foods.  The 
pkmtiffii  contend  that  the  FFDCA.  and 
spedfically  the  Dafamey  d&uae.  requirae 
EPA  to  revoke  section  408  tolarancas  for 
all  pesticide  uses  for  which  processing 
studies  show  concentration  in  a 
processed  food  form.  The  plainti&  are 
seeking  an  infuaction  from  tha  court 
ordering  EPA  to  take  prompt  action  to 
revoke  all  affected  408  tolerances.  At 
present,  the  Court  is  considering 
motions  by  both  the  piaintiffii  and  EPA 
that  the  case  should  be  decided  without 
a  trial,  based  on  each  side's  legal 
arguments. 

U.  NFPA  Petition 

On  September  11. 1992.  several 
gnmpa  representing  pesticide  users  and 
food  processors  (National  Food 
ProcOTSor*  Assodation  (fVPA),  the 
Uniled  Frenb  Fruit  and  Vegetable 
Assodation,  the  Florida  Fruit  and 
Vegetable  Association,  the  Northwest 
Horticultiuttl  Coundl  and  the  Western 
Growers  Assodation)  filed  a  petition 
(hereafter  lefeired  to  as  tiie  "TiFPA 
petition")  with  EPA  requesting  that 
section  408  tolerances  remain  effective 
for  pesticides  when,  under  the  Les 
decision,  the  aseodeted  section  409 
tolerancee  could  not  be  established  or 
would  be  revoked  because  the 
pesticides  to  w{»d>  the  tolerances  relate 
induce  cancer  in  uiimels  or  men.  The 
MFPA  petition  cheracterizes  EPA's 
coordiaatioo  poficy  as  the  "EPA 
concentration  poBcy."  The  "Summary 
and  Conchttiona"  section  ef  the 
petition,  which  summei  iiea  its  contents, 
is  quoted  below.  (A  foil  copy  oiAa 
petition  and  its  sttochnients  are 
available  as  described  in  the  MOOKtaSES 
section  of  tUs  document.) 

A.  The£RA  CoaoMilMtioii  Mky  is 
Unlamf^ 

1.  The  BPA  policy  ia  h>  tfract  oonfKct  wtth 
the  coataaponaaoes  and  coBsialanl 
conitiBctioa  of  the  19M  food  aMMve 
amendmeats  by  Hm  FMwal  FeoA  aed  Ong 
AdmtBiatatioo  (FDA),  wkick  was  closely 
Involved  la  tha  drafting  and  Cmiyaailnnel 
coQsideration  ot\kB  armivfananU  and  wfak:h 
was  responsible  far  arimlnirtwring  nctioiu 
400  and  409  from  T9M  until  I97a  Moreover, 
because  the  EPA  consistentfy  rallas  on  its 
extra  stalulofy  ooBcsntntfoe  policy  as  a  basis 
for  denying  or  levokiBg  tactfoB  4W 
lolaoBoas.  Itie  poiicy  la  in  sOkI  at  oBiaMrfbl 
subalaative  rifakliea  that  has  aaw  been 


tfcrpvHIceaaBflnti 
liadMCadaarMdaaall 

2.  The  EPApottcy  unkwftiliji  I 
tha  DalMey  dauae  of  aackioB  4M I 
•acMoB  40a  for  eaaaaedittes  dial  may 
concentxata  duiaa  pmceaiing  BPA'ariik 
tsMsament  prooeduiai  andar  the  gsaaial 
safiBty  provision  of  sectioa  408  thoald  I 
the  dBterminatlan  of  whether  a  [ 
be  appaoved  for  nse  cm  an  agrlcnltaral  crop, 
ngaraleas  of  whether  proceaslng  of  the 
commodity  may  raault  In  looia 
concentration. 

3.  The  EPA  policy  ualawAxtty  diaaprda 
the  requinmaat  in  aecttaa  408  tiiat  it  "ghw 


appropriate 


to^e 


Daeaasity  ior  dw  pioductian  of  an  adaonate. 
wbolaeome  and  ecooamical  food  auppty." 
since  the  policy  automatically  rasuha  in  the 
denial  or  revocatian  of  aection  408  loiarancea 
for  lome  pestiddea  that  are  important  in  Ote 
pioductioa  of  food  and  that  satis^r  the  aalbty 
ftaadacda  of  aection  408. 

4.  The  EPA  ooacmtiatlan  pottcy 
unlawfttlly  IgDaeaa  the  langaage  aad  lataat  of 
the  flow-tarmigb  paovisioa  e(  sectten 
402(a)(2MC).  The  A^ancy  policy  toteUy 
disre^rds  the  explicit  Congteaaiooal 
directive  that  a  pesticide  residue  in  a 
processed  food  Is  lawful  ondar  the  flow 
ttirough  provision  if  the  level  of  die  "nnitfaie 
in  the  prnceaeed  fisod  when  ready  to  eat  is 
not  yeatar  9wa  the  toleraace  prescribed  fcr 
the  nw  apicahurat  craamn^ty"  (emphasis 
added). 

R  TheEPA Comemitratkm  ftJfcyis Wot 
NecmsarytoPmtactthaPuUieHmtithmto 
Avoid  Uacwrtainty  in  th»  hk>rkmlplae» 


1.  Decauee  raw  product  pesticide 
toteraacas  that  aae  aobiact  to  revocation  oa 
the  basis  ef  the  EPA  ooacnttratioB  policy 
have  previously  been  found  to  satisfy  the 
safety  standard  of  sectioa  408.  the  policy 
cannot  be  )ustified  on  public  health  or  safety 
grounds. 

2.  FDA  and  industry  pesticide  residue  data 
demuastiBte  thet  actual  residue  lereis  In 
agricultural  commodfties  and  in  pioceaaed 
foods  are  well  below  aactioBi  408  tolaraacaa. 
As  Hirogniwd  in  the  kingtiaga  of  the  flow- 
through  provisioB  itaalf.  pacbcids  ceaUiMa 
are  typically  reduced  during  aiupaoaat, 
handling,  cleaning  and  prorwssing  of 
agricultural  commodities. 

3.  EPA's  sole  publicly  stated  jusUficatSon 
for  its  concentratioa  policy  is  that  g^awaie 
and  processors  would  be  unsure  which 
peetiddee  toMse  and  which  crops  to 
pMchaaa.  since  soaw  raw  pieAicts 
contetaing  lawfol  lasidaes  mi^  cancsatraia 
on  procassiag  and  tha  rsaidue  ta  the 
processed  psoduct  naighl  SMcead  the  nw 
product  toieraaoa.  Actoal  esparieaca 
demenstrates.  however,  tliat  growecs  aad 
processors  talca  great  care  to  mainaiin 
pesticide  residues  at  the  lowest  faasihU 
levels,  and  that  proceasots  can  and  will 
prodace  finished  products  that  are  tn  fktit 
compUancs  with  ssctfon  402(aK2)(C). 

C  73w  £PA  C^acaaanetan  iV>lfcy  Is 
Contrary  to  the  l^iMic  Merast 

1 .  Tha  EPA  policy  wiH  fbtce  the  Agency  ta 
prohibit  the  aaee 


pesticide*  that  poM  trivial  risks,  encour^ing 
the  use  of  aitatnativas  that  may  be  mora 
harmful. 

2.  The  EPA  poUcy  will  compel  the  Agaacy 
to  prohibit  the  use  on  food  of  numerous 
valuable  and  safe  pesticides,  thereby 
reducing  the  availability  and  increasing  the 
cost  to  consumars  of  nutritious  fruit, 
vegetable^  and  grain  products.  Coatimied 
adheraoce  to  the  EPA  policy  is  likely  to  have 
a  particularly  adverse  impact  on  minor  crops 
for  which  relatively  few  efibctive  pesticides 
are  registered. 

m.  IwDM  RaiMd  in  Um  NTPA  Patkkia 

If  the  Les  decision  stands,  EPA  will 
begin  taking  action  to  comply  with  the 
Ninth  Circuit's  decision.  "ITie  NFPA 
petition  raises  several  issues  EPA 
should  consider  when  determining 
which  peBtidde  uses  are  subject  to  the 
Delaney  clause.  EPA  believes  that 
public  comment  on  these  issues,  which 
are  summarized  below,  %vill  be 
beneficial.  Therefore,  EPA  is  soliciting 
comments  on  the  issues  raised  in  or  by 
the  NFPA  petition. 

A.  EPA's  Coordination  Policy 

Several  issues  under  consideration 
arise  from  or  are  related  to  EPA's  policy 
for  coordinating  FFDCA  sections  408 
and_409  ("coordination  policy").  Under 
current  policy,  where  data  shovf  that  a 
section  409  food  additive  regulation  is 
required  but  cannot  be  established,  or 
that  an  eocisting  section  409  tolerance 
must  be  revoked,  EPA  has  generally  not 
granted  the  section  408  tolerance  for  the 
associated  raw  agrictiltxiral  commodity. 
Permitting  the  use  of  a  pesticide  where 
subsequent  processing  may  yield  a  food 
with  residues  above  the  408  tolerance, 
but  where  no  food  additive  regulation 
has  been  established,  could  produce 
food  that  is  adulterated.  Continuing  this 
policy  in  light  of  the  Les  decision  may 
lead  to  the  revocation  of  the  section  408 
tolerances  associated  with  the  affected 
food  additive  regulations.  EPA  is 
seeking  comment  on  what  relationship, 
if  any,  should  be  maintained  between 
section  408  and  409  approvals  and  what 
goals  EPA  should  pursue  with  such  a 
policy.  In  particular.  EPA  is  interested 
in  receiving  comments  on  whether 
EPA's  current  policy  (if  maintained) 
should  be  modified  to  allow  408 
tolerances  when  for  example,  (1)  treated 
raw  agricultural  commodities  could  be 
segregated  and  sent  to  the  fre^  market: 
(2)  significant  economic  impacts  on 
pesticide  users  and  consumers  would 
result  if  the  408  tolerances  were 
revoked;  or  (3)  the  risks  fiom  residues 
on  the  raw  commodities  would  be  very 
small. 
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B.  Concentration  of  Residues 

EPA's  current  pohcy  is  that  a  section 
409  food  additive  regulation  is  needed 
when  there  is  a  poas^lity  that  the 
processing  of  a  raw  food  containing 
pesticide  residues  «rould  result  in 
residues  in  the  processed  food  at  a  leval 
greater  than  the  raw  food  tolerance.  If 
residues  in  the  raw  commodity  are  at  or 
near  the  tolerance  level,  there  is  a 
possibility  of  ovar-tolerance  residues  in 
processed  flood  where  a  processing 
study  shows  that  concentration  of 
residues  occurs  through  the  processing 
of  raw  agricultural  commodities.  Each 
decision  on  whether  concentration 
occtu^  is  based  on  a  careful  review  of 
scientific  data  from  a  processing  study. 
In  evaluating  whether  a  processing 
study  shows  concentration  of  residues 
in  the  processed  food.  EPA  considers 
such  factors  as;  (1)  the  variability  in  the 
residue  data;  and  (2)  the  variabihty  in 
the  analytical  method.  In  the  past, 
taking  these  fiactors  into  account,  EPA 
has  concluded  in  some  cases  that 
concentration  in  the  range  of  10% 
requires  a  section  409  food  additive 
regulation. 

EPA  sohcits  comment  on  its  policy 
regarding  when  a  food  additive 
regulation  is  needed.  Additionally.  EPA 
solicits  comment  on  whether  there  are 
additional  or  different  factors  it  should 
consider  in  determining  whether,  upon 
processing,  there  is  a  possibility  of 
residues  exceeding  the  raw  food 
tolerance. 

C.  "Ready-to-Eat"  Classification 

Enforcement  of  a  section  409 
tolerance  for  pesticide  residues  carried 
over  from  a  raw  commodity  into  a 
processed  food  is  directed  to  food  which 
is  considered  "ready-to-eat."  (See 
paragraph  A. 4.  of  the  NFPA  petition 
summary  in  Unit  II  of  this  dociunent.) 
Section  402(a)(2)(C)  provides  that  a 
section  409  tolerance  is  not  necessary 
when  the  concentration  of  a  pesticide  in 
a  processed  food  when  ready  to  eat  is 
not  greater  than  the  associated  section 
408  tolerance.  The  Agency  has  not 
previously  issued  guidance  on  what 
constitutes  a  "ready-to-eat"  processed 
food.  EPA's  general  approach  to  that 
phrase  has  been  that  "ready-to-eat"  food 
is  processed  food  or  feed  available  to  the 
consumer  or  food  processor.  EPA  has 
not  interpreted  the  phrase  "ready-to- 
eat"  to  mean  necessarily  ready  for 
immediate  consumption  without  any 
further  mixing,  cooking,  or  other 
preparation  by  the  consumer.  Thus,  EPA 
has  set  food  additive  regulations  fbr 
foods  such  as  flour  and  tomato  paste  as 
well  as  for  apple  juice  and  potato  chips. 
In  setting  food  additive  regulations  on 


such  oommoditias  as  flour  and  tomato 
paste,  EPA  has  not  coosidered  wdiatber 
the  residue  level  of  ^e  pesticide  in,  for 
example,  pizxa.  breads,  cakes,  or 
spaghetti  sauce  is  likely  to  be  greater 
than  the  corresponding  raw  food 
tolerances.  EPA  requests  comment  on 
thispolicy. 

EPA  requests  that  if  any  commenter 
advocates  a  narrow  interpretation  of  the 
phrase  "ready-to-eet"  which  excludes 
certain  processed  food  forms,  the 
commenter  also  address  the  feasibihty 
of  implementing  such  an  interpretation 
for  foods  deemed  not  "ready-to-eat." 
The  comment  should  addreiss  the 
consequences  both  for  EPA  in 
est^lishing  tolerances  and  for  FDA  and 
USDA  in  enforcing  the  FFDCA. 

D.  Cancelling  Affected  FWRA 
Registrations 

Just  as  EPA  attempts  to  coordinate  its 
regulatory  decisions  under  sections  408 
and  409  of  the  FFDCA,  EPA  also 
attempts  to  coordinate  its  regulatory 
actions  under  FIFRA  and  the  FFDCA; 
therefore,  EPA  does  not  permit 
registration  under  FIFRA  of  a  pesticide 
whose  use  would  result  in  adulterated 
food  (40  CFR  152.112(g)).  Under  this 
coordination  policy,  as  currently 
implemented.  EPA  does  not  register 
FIFRA  uses  or  set  section  408  tolerances 
where  section  409  food  additive 
regulations  are  needed  for  a  pesticide 
use  but  cannot  be  established. 
Therefore,  current  policy  dictates  that 
generally,  when  a  section  409  tolerance 
must  be  revoked,  EPA  should  not  only 
revoke  the  associated  section  408 
tolerance,  but  it  should  cancel  the 
FIFRA  registration  for  that  tise  as  well. 
Although  not  exphcitly  mentioned  in 
the  NFPA  petition,  this  issue  is  related 
to  the  policies  EPA  must  consider  when 
determining  what  regulatory  actions  to 
take  with  respect  to  what  pesticide  uses 
affected  by  the  Ninth  Circuit's  decision. 
EPA  requests  comment  on  this  aspect  of 
its  policy.  In  particular,  if  commenten 
support  continuing  registrations  and 
section  408  tolerances  for  pesticides  that 
need  section  409  tolerances,  but  are 
barred  by  the  Delaney  clause.  EPA 
requests  comments  on  whether,  and 
what  type  of,  warning  statements  would 
be  appropriate  on  pesticide  labels  for 
affected  uses. 

IV.  Related  Issues  for  EPA 
Consideration  in  Future  Regulation  of 
Residues  in  Raw  and  ProcMsed  Foods 

In  addition  to  the  issues  specifically 
raised  in  or  by  the  NFPA  f>etition,  there 
are  other  issues  EPA  must  consider 
when  determining  which  pesticides  will 
be  affected  by  the  Les  decision.  EPA  has 
outlined  those  issues  below  for  the 
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purpose  of  soliciting  public  comment  If 
the  Les  decision  is  upheld,  these  issues 
will  assume  greater  significance  in 
EPA's  regulation  of  pesticide  residues. 

A.  The  DES  Proviso 

The  DeUney  clause  contains  an 
exception  to  the  prohibition  of  additives 
found  to  induce  cancer  for  substances 
used:  as  an  ingredient  of  feed  for 
animals  which  are  raised  for  food 
production,  if  the  Secretaiy  finds  (i) 
that,  under  the  conditions  of  use  and 
fee<Ung  specified  in  proposed  labeling 
and  reasonably  certain  to  be  followed  in 
practice,  such  additive  will  not 
adversely  affect  the  animals  for  which 
such  feed  is  intended,  and  (ii)  that  no 
residue  of  the  additive  will  be  foimd  (by 
methods  of  examination  prescribed  or 
approved  by  the  Secretary  by 
regulations  *  *  *)  in  any  edible  portion 
of  such  animal  after  slaughter  or  in  any 
food  yielded  by  or  derived  from  the 
livinc  animal.  {21  U.S.C  1348(c)(3)). 

Tins  provision  is  commonly  referred 
to  as  the  DES  proviso  because  it  was 
adopted  in  re^Kmse  to  the  use  of  the 
animal  drug  diethylstilbestrol  (DES). 
FDA  interprets  the  "no  residue" 
language  in  the  DES  proviso  to  mean 
residues  of  the  pesticide  in  the  food 
which  pose  an  upper-bound  lifetime 
cancer  risk  of  1  in  1  million  or  less.  21 
CFR  500.84.  FDA's  interpretation  is  not 
based  on  a  de  minimis  interpretation, 
but  on  the  principle  of  statutory 
construction  that  every  provision  of  a 
statute  must  be  given  an  effect.  See  52 
FR  49572.  A  Uteral  application  of  the 
"no  residue"  requirement  would,  as  a 
practical  matter,  make  the  DES  proviso 
inoperable  because  given  the  increased 
sophistication  of  analytical  methods, 
FDA  has  oeen  unable  to  conclude  that 
no  trace  of  any  given  substance  will 
remain  in  edible  products.  Id. 

EPA  solicits  comment  on  the 
application  of  the  DES  proviso  to 
pesticide  residues  in  animal  feeds, 
particularly  in  li^t  of  the  Les  decision. 

B.  Constituents  Policy 

Both  EPA  and  FDA  interpret  the  term 
"additive"  in  the  Delaney  clause  to  refer 
to  the  added  substance  as  a  whole  and 
not  to  contaminants  or  impurities  in  the 
substance.  Thus,  if  a  constituent  of  a 
food  additive  such  as  a  contaminant  or 
impurity  has  been  found  to  induce 
cancer,  but  the  parent  additive  has  not. 
the  FDA  and  EPA  have  not  invoked  the 
Delaney  clause,  but  rather  have 
evaluated  the  parent  (including  risk 
from  the  constituents)  imder  the  general 
safety  clause  of  the  FFDCA.  EPA  does 
not  regard  deliberately  added  active  or 
inert  ingredients,  and/or  metabolites 
thereof,  as  candidates  for  consideration 


under  the  constituents  policy,  rather. 
EPA  regards  these  substances  as  subject 
to  the  Delaney  claxise.  EPA  solicits 
comment  on  this  interpretation  of  the 
term  "additive"  in  the  Delaney  clause. 

C.  Section  18  Emergency  Exemptions 

Section  18  of  FIFRA  permits  EPA  to 
exempt  State  governments  or  Federal 
agencies  from  the  requirements  of 
FIFRA  when  EPA  determines  that  an 
emergency  situation  exists  and  that  the 
emergency  use  of  the  pesticide  will  not 
result  in  unreasonable  adverse  effects  to 
the  environment.  The  section  18 
regulations  require  that,  in  deciding 
whether  to  issue  an  emergency 
exemption,  EPA  give  "due 
consideration  •  *  *  to  the  progress 
which  has  been  made  toward 
registration  of  the  proposed  use,  if  a 
repeated  specific  or  public  health 
exemption  is  sought"  (40  CFR 
166.25(b)(2)).  Because  of  EPA's 
coordination  policy,  whereby  EPA  will 
not  register  a  use  or  establish  a  section 
408  tolerance  if  concentration  during 
processing  indicates  that  a  section  409 
tolerance  is  reqiiired,  but  prohibited  by 
Delaney,  EPA  could  not  make  the 
finding  of  sufficient  progress  toward 
registration  in  cases  where  a  food 
additive  regulation  is  needed,  but  would 
be  barred  by  the  Delaney  clause.  If  the 
Les  decision  is  upheld,  EPA  will  alert 
appropriate  State  and  Federal  agencies 
that  EPA  may  not  grant  exemptions  for 
uses  that  trigger  Delaney  clause 
concerns. 

EPA  seeks  comment  on  this  issue  and 
on  the  impact  of  the  potential 
elimination  of  the  de  minimis  policy 
and  retention  of  the  coordination  policy 
on  the  Agency's  granting  of  FIFRA 
section  18  exemptions. 

D.  Regulatory  Impacts 

EPA  is  required  under  Executive 
Order  12291  to  assess  the  benefits  and 
costs  to  society  which  would  result  from 
revocation  of  tolerances  affected  by  the 
court's  decision,  as  well  as  firom  other 
regulatory  actions  which  these 
revocations  may  trigger  under  current 
EPA  policy.  EPA  has  not  undertaken  a 
systematic  assessment  of  the  costs  and 
benefits  under  EPA's  policy,  or  the 
impacts  associated  with  the  policy 
changes  suggested  in  the  NFPA  petition. 
While  the  degree  of  disruption  will 
depend  on  which  policies  EPA 
ultimately  uses,  preliminary  analyses 
suggest  that  section  409  tolerance 
revocations,  couplisd  with  current  EPA 
policy,  would  significantly  affect 
production  of  some  agricultural 
commodities.  These  impacts  may  result 
in  income  loss  to  users,  a  reduction  in 
the  quality  and  quantity  of  affected 


crops,  and  increases  in  consumer  prices. 
In  many  instances,  impacts  are  expected 
to  be  concentrated  in  oifferent 
geographic  regions  as  affected  by  each 
region's  degree  of  dependence  on 
specific  pesticides.  "There  is  also  the 
possibility  that  some  alternatives  to 
affected  pesticides  may  pose  higher 
human  (non-cancer)  or  environmental 
risks  than  the  risks  posed  by  the  affected 
pesticides. 

The  Agency  will  conduct  an 
assessment  of  the  costs  and  benefits  to 
society  as  a  part  of  any  regulatory  action 
involving  th«  Delaney  clause  and  EPA's 
coordination  policy.  EPA  has  identified 
information,  which  is  presented  below, 
it  believes  would  be  useful  to  conduct 
this  assessment.  EPA  requests 
comments  on  whether  and  what  types  of 
additional  information  would  be  xiseful 
to  fully  assess  the  costs  and  benefits  of 
revoking  affected  tolerances. 
Specifically,  EPA  believes 
information  would  be  useful  regarding 
the  nature  and  extent  of  use  (namely 
percent  of  crop  treated,  nimiber  of  acre 
treatments  applied  annually,  typical  rate 
of  application,  and  time  of  application) 
of  pesticides  and  uses  affected  by  the 
Delaney  clause,  pests  controlled,  likely 
alternative  chemical  and  non-chemic^ 
controls,  relative  efficacy  or 
performance  of  alternatives,  the 
economic  impacts  to  different  sectors  of 
the  economy  ( e.g.  crop  producers,  food 
processors  and  final  consumers),  and 
the  impacts  on  imports  and  foreign 
competition  which  would  result  from 
the  revocation  of  tolerances  and  food 
additive  regulations  on  affected 
commodities  and  processed  food 
products.  EPA  will  also  find  its  useful 
to  consider  the  comparative  risks  of 
likely  alternatives  to  affected  pesticides. 
EPA  will  also  consider  information  on 
the  percent  of  each  affected  processed 
fooa  product  which  has  pesticide 
residues  above  the  current  associated 
section  408  tolerance,  as  well  as 
information  on  the  nimiber  of  current 
users  who  would  be  affected  if  only 
section  409  tolerances  were  revokeid. 

Information  on  the  timing  of  issuing 
tolerance  revocations  and  effective  dates 
would  be  useful  in  conducting  the 
regulatory  impact  assessments  once  a 
decision  to  revoke  is  announced.  EPA 
would  find  useful  information,  by  both 
commodity  and  processed  food,  on  the 
time  of  year  for  both  pesticide  use  and 
crop  harvest,  the  timing  of  processing  in 
relation  to  harvest,  and  the  length  of 
time  following  harvest  for  both  the  raw 
agricultural  commodities  and  different 
processed  food  products  to  clear 
domestic  channels  of  trade.  EPA  will 
conduct  an  assessment  using  both 
typical  and  worst  case  estimates,  as  well 
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as  consideration  of  regional  impacts. 
This  latter  information  will  be  nelphil  to 
EPA  in  assessing  the  impact  to  growers 
who  use  the  pesticides  prior  to  the 
revocation  and  in  analyzing  the  extent 
of  any  dislocation  resulting  from  the 
revocations. 

E.  Detennining  the  Level  for  Section  408 
Tolerances 

As  noted  in  Unit  I  of  this  notice,  EPA 
sets  section  408  tolerances  based  on  the 
highest  levels  observed  in  controlled 
field  trials.  EPA's  current  policy  is  to 
include  all  data  points  reflecting  the 
maximum  application  rate  and 
minimum  preharvest  interval  allowed 
on  the  label  since  crops  could  be  legally 
treated  in  this  manner.  This  tolerance 
setting  procedure  reduces  the  chances  of 
a  crop  treated  according  to  label 
directions  having  illegal  residues.  On 
some  occasions,  EPA  has  discarded  one 
or  more  of  the  higher  residue  values  in 
a  particular  set  of  data  when  there  is 
evidence  of  extremely  unusual  weather 
conditioos,  misapplication  of  the 
pesticide,  or  the  possibility  of  samples 
being  switched  after  harvest.  It  is 
relatively  rare  that  such  discarding 
occurs  when  EPA  establishes  tolerances. 
On  the  other  hand,  international 
organizations  such  as  the  Codex 
AUmentarius  often  discard  higher 
residue  values  such  that  their  maximum 


residue  limits  (MRL's)  tend  to  be  lower 
than  U.S.  tolerances.  EPA's  approach 
has  thus  been  occasionally  criticized  as 
producing  section  408  tolerances  that 
are  unnecessarily  high. 

If  EPA  were  to  change  its  current 
policy  and  exclude  these  high  residue 
values,  EPA  would  sometimes  set  lower 
tolerances.  As  a  consequence,  residues 
would  more  often  exceed  tolerance 
levels  in  both  raw  and  processed  foods. 
However,  it  should  be  noted  that  there 
are  other  factors  which  more  frequently 
account  for  the  U.S.  tolerances  being 
higher  than  Codex  MRL's.  For  example, 
the  use  patterns  of  the  pesticide  often 
differ  in  the  United  States  and  EPA 
includes  residues  of  metabolites  in 
tolerances  more  often  than  the 
international  organizations. 

EPA  requests  comments  on  the 
present  policy  used  to  estabUsh  section 
408  tolerances.  In  particular,  the  Agency 
asks  commenters  to  address  the 
relationship  between  EPA's  use  of  hi^ 
residue  values  in  setting  section  408 
tolerances  and  policies  regarding  when 
there  is  sufficient  concentration  of 
residues  diuing  processing  to  require  a 
section  409  tolerance.  Finally,  EPA  asks 
that  comments  address  the  advantages 
and  disadvantages  of  changing  the 
current  policy  on  high  residue  values  to 
follow  more  closely  the  approach  used 
by  the  Codex  Alimetarius. 


V.  Conclusion 

The  issues  described  above  are  among 
the  considerations  raised  by  the  Ninth 
Qruit's  ruling  on  the  Delaney  clause 
and  the  NFPA  petition.  If  the  Lbs 
decision  is  upheld,  EPA  may  soUdt 
further  comment  on  these  issues,  as  well 
as  other  issues  which  are  raised  by  the 
conflicts  in  the  legislative  scheme 
governing  pesticides.  In  view  of  the 
complexity,  interrelatedness,  and 
niunber  of  the  considerations  arising 
from  Les,  and  the  NFPA  petition, 
however,  EPA  believes  these  matters  to 
be  of  sufficient  public  concern  that  EPA 
should  begin  soliciting  comment  at  this 
time.  EPA  is  not  including  a  list  of 
potentially  affected  pesticides  in  this 
notice.  Instead,  EPA  expects  to  release 
a  list  of  potentially  affected  pesticides  at 
a  later  date,  either  prior  to  or  as  part  of 
future  regulatory  actions.  The  Agency 
will  consider  public  comment 
submitted  in  response  to  this  notice  in 
focusing  and  refining  its  discussion  in 
future  notices  or  actions  involving  the 
Delaney  clause. 

Dated:  January  19. 1993. 
WilliuBlLReiUy, 
Administrator. 
[FR  Doc  93-2701  Filed  2-4-93;  B:4S  am) 
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I  DeacripHon  of  Act  Public  Law 


To  Increase  the  number  of  weeks  for  wNch  ber>efits  are  102-244 

payable  under  the  Emergency  Unemployment  Com* 

pensaVon  Act  of  1991,  and  for  other  purposes. 

Omnibus  Insular  Areas  Act  of  1992 102-247 

To  provide  for  the  designation  of  the  Flower  Garden  Banks  102-251 

Natkxwl  Marine  Sanduary. 

Generic  Drug  Enforcement  Act  of  1992 „  102-282 

Chikl  Abuse,  Domestk:  Vk)lence,  Adoptkxi  and  F«T«y  102-295 

Sarvk:es  Act  of  1992. 

Medk»l  Devk^e  Amendments  of  1992 102-300 

CopyrlgfH  Amendments  Act  of  1992  102-307 

ADAMHA  Reorganlzatkxi  Act „  102-321 

Higher  Educatkxi  Amendments  of  1992 102-325 


Voting  Rights  t.anguage  Assistance  Act  of  1992 102-344 

Small  Business  Credit  and  Business  Opportunity  Enhance-    102-366 
ment  Act  of  1992. 

Dire  Emergency  Supplemental  Appropriatkxis  Act,  1992,  102-368 
Including  Disaster  Assistance  To  Meet  the  Present 
Emergencies  Arising  From  the  Consequences  of  Hurri- 
cane Andrew,  Typhoon  Omar,  Hurricane  IniW,  and  Other 
Natural  Disasters,  and  Additk>r>al  Assistarx:e  to  Dis- 
tressed Communities. 

Tourism  Pdtey  and  Export  Promotton  Act  of  1992 

Older  Anwteans  Act  Amendments  of  1992 

Department  of  the  Interior  arxJ  Related  Agencies  Appro- 
priatkms  Act  1993. 

United  State84k)ng  Kong  Poltoy  Act  of  1992 

To  antend  the  SoM  Waste  Disposal  Act  to  dailfy  provi- 
sions  concerning  the  appHcatkxi  of  certain  requirements 
and  sanctkjns  to  Federal  facilities. 

Department  of  Transportation  and  Related  Agencies  Ap- 
propriatkxis Act  1993. 

Departments  of  Veterans  Affairs  and  Housing  and  Urban 
Devetopment,  and  Independent  Agencies  Appropriations 
Act  1993. 

To  provkle  for  the  minting  of  commemorative  coins  to  sup- 
port the  1996  Atlanta  Centennial  dympk:  Games  and 
the  programs  of  the  United  States  Olympk:  Committee, 
to  raauttKxize  arxi  reform  ttie  United  States  Mint,  and  for 
ottwr  purposes. 

Foreign  Operatk>ns,  Export  Financing,  and  Related  Pro- 
grams Appropriatkins  Act  1993. 

Departments  of  Commerce,  Justk^e,  and  State,  the  Judk:i- 
ary,  and  Related  Agencies  Appropriatk)ns  Act,  1993. 

Rocl<y  Mountain  Arsenal  Natkinal  WikHife  Refuge  Act  of 
1992. 

Health  Professkms  Educatkxi  Extenskxi  Amendments  of 
1992. 

Agency  for  Health  Care  Polk:y  and  Resecvch  Reauthoriza- 
tkxi  Act  of  1992. 

To  promote  the  conservatkxi  of  wIM  exotic  birds,  to  pro- 
vkle for  ttie  Great  Lakes  Rsh  and  WikHife  Tissue  Bank, 
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Federal  Regulations. 

3.  The  Important  elements  of  typical  Federal  Registw 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
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research  Federal  agency  regulations  which  directly  affect  them. 
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Presidential  Documents 


Title  3~ 

The  President 


Proclamation  6527  of  February  3,  1993 

National  Women  and  Girls  in  Sports  Day,  1993 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

In  1972,  Title  DC  was  passed  requiring  colleges  receiving  government  funds 
to  provide  equitable  atMetic  programs  for  women,  thus  markedly  expanding 
sports  opportunities  for  women.  As  we  enter  the  third  decade  of  this  law, 
it  is  fitting  and  proper  that  we  recognize  the  importance  of  the  skills  gained 
through  fitness  and  athletic  experiences. 

Sports  and  fitness  activities  greatly  enhance  emotional  and  physical  well- 
being.  Additionally,  the  communication  and  cooperation  skills  learned 
through  athletic  experiences  play  a  key  role  in  an  individual's  contributions 
at  home,  at  work,  and  to  society.  At  the  same  time,  the  bonds  built  through 
athletics  help  to  break  down  the  barriers  of  racism  and  prejudice. 

Unfortunately,  while  the  history  of  women  in  sports  is  rich  and  long,  there 
has  been  limited  national  recognition  of  the  significance  of  women's  athletic 
achievements.  The  number  of  women  in  leadership  positions  as  coaches, 
officials,  and  administrators  has  declined  drastically  over  the  years.  Athletic 
opportunities  for  male  students  at  the  high  school  and  collegiate  level  remain 
significantly  greater  than  those  for  female  students. 

With  the  promise  of  a  bright  future,  female  athletes  serve  as  a  source  of 
pride  and  unity  for  the  United  States.  They  represent  the  best  of  performance 
and  dedication  and  serve  as  valuable  role  models  to  younger  citizens. 

The  Congress,  by  House  Joint  Resolution  546,  has  designated  February  4, 
1993,  as  "National  Women  and  Girls  in  Sports  Day"  and  has  authorized 
and  requested  the  President  to  issue  a  proclamation  in  observance  of  this 
day. 

NOW,  THEREFORE.  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  by  the  authority  vested  in  me  by  the  Constitution  and  the 
laws  of  the  United  States,  do  hereby  proclaim  February  4,  1993,  as  National 
Women  and  Girls  in  Sports  Day.  I  urge  all  Americans  to  observe  this  day 
with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  third  day  of 
Febniary,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-three,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  seventeenth. 


[FR  Doc  93-3096 
Filed  2-4-93:  2:11  pm) 
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SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  121 

Small  Business  Size  Standards; 
Waiver  of  the  Nonmanufacturer  Rule 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  to  Waive  the 
Nonmanufacturer  Rule  for  photographic 
film  and  video  cassette  recorders. 

summary:  The  Small  Business 
Administration  (SBA)  is  establishing 
waivers  of  the  Nonmanufacturer  Rule 
for  photographic  film  and  video  cassette 
recorders.  The  basis  for  waivers  of  the 
Nonmanufacturer  Rule  for  these 
products  is  that  there  are  no  small 
business  manu&cturers  or  processors 
available  to  supply  these  products  to  the 
Federal  government.  The  effect  of  these 
waivers  is  to  allow  othenvise  qualified 
regular  dealers  to  supply  the  products  of 
any  domestic  manutacturer  on  a  Federal 
contract  set  aside  fur  small  businesses  or 
awarded  through  the  SBA  8(a)  Program 
for  these  items. 

EFFECTIVE  DATE:  February  8, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Parker,  Procurement  Analyst,  U.S. 
Small  Business  Administration,  409  3rd 
Street,  SW.,  Washington.  DC,  20416, 
Tel:  (703)  695-2435. 
SUPPLEMENTARY  INFORMATION:  PubHc 
Law  100-656,  enacted  on  Novemljer  15, 
1988,  incorporated  into  the  Small 
Business  Act  the  previously  existing 
regulation  that  recipients  of  Federal 
contracts  set  aside  for  small  businesses 
or  SBA  8(a)  Program  prociirement  must 
provide  the  products  of  a  small  business 
manufacturer  or  processor,  if  the 
recipient  is  other  than  the  actual 
manufacturer  or  processor.  This 
requirement  is  commonly  referred  to  as 
the  Nonmanufacturer  Rule.  The  SBA 
regulations  which  implement  this 
reqiiirement  are  found  at  13  CFR 
121.906(b)  and  121.1106(b).  Section 
303(h)  of  the  law  provides  for  waiver  of 


this  requirement  by  SBA  for  any  "class 
of  products"  for  which  there  are  no 
small  business  manufacturers  or 
processors  available  to  participate  in  the 
Federal  procurement  market.  To  be 
considered  available  to  participate  in 
the  Federal  prociuement  market  on 
these  classes  of  products,  a  small 
business  manufactiuer  must  have 
submitted  a  proposal  for  a  contract 
solicitation  or  received  a  contract  from 
the  Federal  government  within  the  last 
24  months.  The  SBA  defines  "class  of 
products"  based  on  two  coding  systems. 
The  first  is  the  Office  of  Management 
and  Budget  Standard  Industrial 
Classification  Manual,  and  the  second  is 
the  Product  and  Service  Code 
established  by  the  Federal  Procurement 
Data  System. 

The  SBA  was  asked  to  process 
requests  for  waivers  of  the 
Nonmanufacturer  Rule  for  photographic 
film  and  video  cassette  recorders.  SBA 
searched  the  Procurement  Automated 
Source  System  (PASS)  and  Thomas 
Register,  and  published  a  notice  seeking 
potential  sources  in  the  Commerce 
Business  Daily,  In  addition,  SBA 
published  a  notice  of  intent  to  grant  a 
waiver  of  the  Nonmanufacturer  Rule  in 
the  Federal  Register  on  December  15, 
1992  (57  FR  59312).  After  a  15-day 
comment  period,  one  comment  was 
received  but  no  small  businesses  were 
identified. 

The  one  comment  received 
recommended  that  we  waive  the  class  of 
products  of  photographic  film  covered 
by  PSC  6750  (photographic  supplies 
with  a  subcategory  of  unprocessed 
photographic  film)  instead  of  PSC  6770 
(processed  photographic  film)  listed  in 
the  notice.  The  class  of  products  is 
intended  by  the  SBA  to  include 
imexposed,  unprocessed  photographic 
film.  Thus,  the  suggestion  is 
incorporated  in  this  notice. 

Based  on  the  above  information,  SBA 
is  establishing  waivers  for  photographic 
fihn  (SIC  code  3861,  PSC  code  6750) 
and  video  cassette  recorders  (SIC  code 
3651,  PSC  code  5836)  pursuant  to 
statutory  authority  under  Public  Law 
100-656,  Section  303(h).  These  waivers 
will  be  in  effect  indefinitely,  but  are 
subject  to  periodic  review  by  the  SBA. 


Dated:  )anuary  25, 1993. 
Robert ).  Moffitt, 

Associate  Administiatarfor  Procurement 
Assistance. 

[FR  Doc  93-2689  Filed  2-5-93;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  92-ASW-17;  AnMndrnwit  39- 
8280;AD92-1»-10] 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc.,  Model  204B, 
205A,  205A-1,  205B,  212,  and  412 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Bell  HeUcopter  Textron, 
Inc.  (BHTI),  Model  204B,  205A.  205A- 
1,  205B,  212.  and  412  helicopters.  This 
action  requires  replacement  of  certain 
tail  rotor  driveshafl  hanger  bearings  and 
an  interim  daily  inspection  until 
replacement  bearings  are  installed.  This 
amendment  is  prompted  by  a  fatal 
accident  involving  a  BHTI  Model  412 
helicopter  that  exj>erienced  a  tail  rotor 
driveshafl  bearing  failure.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  possible  failure  of  a  tail  rotor 
driveshafl  hanger  bearing,  which  could 
result  in  failure  of  the  tail  rotor 
driveshafl  and  subsequent  loss  of 
control  of  the  helicopter. 
DATES:  Effective  February  23, 1993. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  by  March  15, 
1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  KFAA),  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  92-ASW-17,  4400 
Blue  Mound  Road.  Fort  Worth.  Texas 
76193-0007. 

The  applicable  service  bulletin  may 
be  obtained  from  Bell  Helicopter 
Textron.  Inc..  P.O.  Box  482.  Fort  Worth. 
Texas  76101.  This  information  may  be 
examined  at  the  FAA,  Office  of  the 
Assistant  Chief  Counsel.  Rules  Docket. 
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4400  Blue  Mound  Road,  room  158,  Bldg. 
33.  Fort  Worth.  Texas. 
FOn  FURTHER  INFORMATION  CONTACT:  Mr. 
Scott  A.  Horn,  FAA,  Rotorcraft 
Certification  Office.  ASW-170.  4400 
Blue  Mound  Road.  Fort  Worth,  Texas 
76193-0170.  telephone  (817)  624-5177. 
fax  (817)  740-3394. 
SUPPLEMENTARY  INFORMATION:  On 
November  18. 1991,  the  FAA  issued 
Priority  Letter  AD  91-24-16,  apphcable 
to  certain  BHTI  Model  204B.  205A. 
205A-1,  205B.  212,  and  412  helicopters 
that  requires  a  daily  inspection  of  the 
tail  rotor  drive  shaft  hanger  bearings. 
That  action  was  prompted  by  a  fatal 
accident  involving  a  BHTI  Model  412 
helicopter  that  experienced  a  tail  rotor 
driveshafl  bearing  failure.  Inspections 
performed  as  part  of  the  ongoing 
investigation  found  metal  particles  from 
the  manufactuiring  process  in  the 
bearings.  That  condition,  if  not 
corrected,  could  result  in  possible 
failiue  of  the  tail  rotor  driveshaft  and 
subsequent  loss  of  control  of  the 
hehcopter. 

The  manufactiuer  has  informed  the 
FAA  that  sufficient  parts  are  now 
available  to  support  parts  replacement 
in  the  fleet.  After  careful  review  of  the 
available  data,  including  the  notification 
of  availability  of  bearings  free  of 
contamination,  the  FAA  has  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  a  superseding 
rule  that  requires  replacement  of 
contaminated  bearings.  Therefore,  that 
priority  letter  is  being  superseded  by 
this  final  rule  to  require  replacement  of 
contaminated  bearings  within  the  next 
100  hours'  time  in  service. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  "ADDRESSES."  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 


received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92-ASW-17."  The 
postcard  will  be  date  stamped  and 
retxuned  to  the  commenter. 

The  regulations  adopted  herein  will 
nt5t  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  FederaUsm  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order 
12291  with  respect  to  this  rule  since  the 
rule  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft. 
It  has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034.  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket,  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  mo  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1354(a).  1421 
and  1423;  49  U.S.C.  106^);  and  14  CFR 
11.89. 

§39.13    [AMENDED] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

AD  92-13-10  Bell  Helicopter  Textron.  Inc. 
(BHTI):  Amendment  39-8280. 

Docket  No.  92-ASW-17.  Supersedes 
Priority  Letter  AD  91-24-16.  issued 
November  18. 1991,  Docket  No.  91-ASW-30. 

Applicability:  All  BHTI  Model  204B,  205A. 
205A-1,  205B.  212.  and  412  helicopters, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  prevent  possible  failure  of  a  tail  rotor 
driveshaft  hanger  bearing  that  could  result  in 
failure  of  the  tail  rotor  driveshaft  and 
subsequent  loss  of  tail  rotor  control, 
accomplish  the  following: 

(a)  Before  further  flight,  after  the  effective 
date  of  this  AD.  determine  the  serial  nimiber 
(S/N)  etched  on  the  seal  area  of  the  tail  rotor 
driveshaft  hanger  bearings,  part  number  (P/ 
N)  204-040-623-003  or  005.  If  the  bearing 
has  no  permanently  marked  S/N,  has  a  P/N 
204-040-623-003  with  S/N  TOOOl  through 
T1743  or  N4000  and  subsequent,  or  has  a  P/ 
N  204-040-623-005  with  S/N  NC3000  and 
subsequent;  no  further  action  is  required  by 
this  AD. 

(b)  Within  the  next  100  hours'  time  in 
service  after  the  effective  date  of  this  AD, 
replace  the  tail  rotor  driveshaft  hanger 
bearings  and  bearing  assemblies  as  follows  in 
accordance  with  the  applicable  BHTI 
maintenance,  repair,  and  overhaul  manuals: 

(1)  For  the  Model  204B  helicopters,  remove 
each  P/N  204-040-623-005  bearing  that  has 
a  S/N  with  a  prefix  of  T  or  N;  replace  with 

a  P/N  204-040-623-005  bearing  that  has  no 
S/N  or  a  S/N  of  NC3000  and  subsequent.  This 
paragraph  applies  to  parts  with  a  prefix  of  N, 
but  not  with  a  prefix  of  NC 

(2)  For  the  Model  205A.  205A-1  and  212 
helicopters,  accomplish  the  following: 

(i)  Remove  each  P/N  204-040-623-003 
bearing  that  has  a  S/N  T1744  and  subsequent 
or  NOOOl  through  N3999;  replace  with  a  P/ 
N  204-040-623-003  bearing  that  has  no  S/N. 
a  S/N  bota  TOOOl  through  T1743  or  a  S/N 
of  N4000  and  subsequent. 

(ii)  Remove  each  bearing  with  P/N  204- 
040-623-005  that  has  a  S/N  prefix  of  T  or  N; 
replace  with  a  P/N  204-040-623-005  bearing 
that  has  no  S/N  or  a  S/N  of  NC3000  and 
subsequent. 
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(3)  For  the  Model  205B  and  412 
helicopters,  remove  each  P/N  204-040-623- 
003  bearing  that  has  a  S/N  T1744  and 
subsequent  or  NOOOl  through  N3999;  replace 
with  a  P/N  204-040-623-003  bearing  that 
has  no  S/N.  a  S/N  TOOOl  through  T1743,  or 
S/N  of  N4000  and  subsequent. 

(c)  Before  the  first  flight  of  each  day,  until 
the  driveshaft  hanger  bearing  is  replaced  in 
accordance  with  paragraph  (b),  accomplish 
the  following  inspection  of  the  tail  rotor 
driveshaft  and  tail  rotor  driveshaft  hanger 
assemblies: 

(1)  Visually  inspect  the  tail  rotor  driveshaft 
hanger  hearings  for  grease  leakage  that 
continues  for  more  than  10  hours'  time  in 
service  after  installation  of  a  new  bearing. 

(2)  Visually  inspect  the  tail  rotor 
driveshafts  and  driveshaft  hanger  assemblies 
for  security  and  damage. 

(3)  Vinially  inspect  the  tail  rotor  driveshaft 
hanger  assembly  for  an  overheat  condition 
and  overheat  indicator  stripes  for 
discoloration. 

(4)  Rotate  the  tail  rotor  driveshaft  by  hand 
while  feeling  the  tail  rotor  driveshaft  bearing 
housing  for  bearing  binding  or  roughness. 

(d)  Before  furiher  flight,  replace  the  tail 
rotor  driveshaft  hanger  bearings  with  an 
airworthy  part  in  accordance  with  the 
applicable  BHTI  maintenance,  repair  and 
overhaul  manuals  if  the  bearing  assemblies 
exhibit  signs  of  overheating,  roughness  or 
continued  grease  leakage. 

(e)  This  AD  supersedes  Priority  Letter  AD 
91-24-16,  issued  November  18. 1991,  Docket, 
No.  91-ASW-30. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may  be 
used  when  approved  by  the  Manager, 
Rotorcraft  Certification  Office,  ASW-170, 
FAA,  4400  Blue  Mound  Road,  Fort  Worth, 
Texas.  The  request  shall  be  forwarded 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Rotorcraft 
Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Manager,  Rotorcraft 
Certification  Office. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  §  21.197  and  21.199  to 
operate  the  helicopter  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(h)  This  amendment  becomes  effective 
Febniaiy  23, 1993. 

Issued  in  Fort  Worth,  Texas,  on  January  IS, 
1993. 
Henry  A.  Armstrong, 

Acting  Manager,  Botorcrafl  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  93-2980  Filed  2-5-93;  8:45  ami 
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14CFRPart39 

[Dockst  No.  92-NIW-117-AD;  Afrandmont 
39-8490;  AD  93-02-08] 

Airworthiness  Directives;  Boeing 
Model  727  Series  Airplanes  Equipped 
With  Bendix  Braltes  Fitted  With 
MASCO  Rotors  Installed  in  Accordance 
With  Supplemental  Type  Certificate 
(SIC)  SA3948NM 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION;  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
appUcable  to  certain  Boeing  Model  727 
series  airplanes,  which  requires  that 
certain  landing  gear  brakes  be  inspected 
for  wear  and  replaced  if  the  wear  limits 
prescribed  in  this  AD  are  not  met,  and 
that  the  new  wear  limits  be  incorporated 
into  the  FAA-approved  maintenance 
inspection  program.  This  amendment  is 
prompted  by  an  accident  in  which  a 
transport  category  airplane  executed  a 
rejected  takeoff  (RTO)  and  was  imable  to 
stop  on  the  runway  due  to  worn  brakes. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  the  loss  of  brake 
effectiveness  during  a  high  energy  RTO. 
EFFECTIVE  DATE:  Effective  March  15, 
1993. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Andrew  Gfrerer,  Aerospace  Engineer, 
Mechanical/Environmental  and 
Crash  worthiness  Section,  ANM-131L, 
FAA,  Los  Angeles  Aircraft  Certification 
Office  (ACO).  3229  East  Spring  Street, 
Long  Beach,  California  90806;  telephone 
(310)  988-5338;  fax  (310)  988-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  727 
series  airplanes  was  published  in  the 
Federal  Register  on  September  23, 1992 
(57  FR  43944).  (A  correction  to  that 
proposal  was  published  in  the  Federal 
Register  on  October  2, 1992  (57  FR 
45584).)  That  action  proposed  to  require 
that  certain  landing  gear  brakes  be 
inspected  for  wear  and  replaced  if  the 
wear  limits  prescribed  in  this  AD  are 
not  met,  and  that  the  new  wear  limits 
be  incorporated  into  the  FAA-approved 
maintenance  inspection  program. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

Two  commenters  request  (1)  that  the 
use  of  brake  configurations  with  NASCO 


rotors  be  restricted  until  a  clear 
reconciliation  between  airline  service 
patterns  and  dynamometer  tests  is 
made,  and  (2)  that  brake  wear  pins  be 
reduced  by  25  percent  to  improve  the 
margins  of  wear  for  estimated  airline 
service  pattern  variation  and 
replacement  part  variation.  The 
commenters  note  that  critical  brake 
characteristics  (including  machined-to- 
worn  brakes,  rotor  segment  shrinkage, 
Uning  cup  distortion,  wear  distribution, 
multi-toiu'  reuse  of  rotors,  total  worn 
rotor  stack  weight,  brake  lining,  rotor 
wear  patterns,  and  mechanical  integrity) 
must  be  knowTi  for  the  entire  on-aircraft 
service  life  of  a  brake  design  in  order  to 
use  dynamometer  test  results 
successfully  to  determine  the  worn- 
condition  capability  of  the  brakes.  The 
FAA  does  not  concur.  The  items  listed 
previously  have  been  evaluated  and  a 
comparison  testing  program  has  been 
performed.  Results  of  the  evaluation  and 
testing  revealed  that  NASCO  rotors 
performed  acceptably. 

Two  commenters,  Allied-Signal 
Aerospace  Company  (Bendix  Wheels 
and  Brakes  Division)  and  Boeing 
Commercial  Airplane  Group,  voice 
objection  to  their  names  and  part 
numbers  appearing  on  brake  assemblies 
once  NASCO  rotors  have  been  installed. 
The  commenters  state  that  the  modified 
brakes  no  longer  represent  the  original 
design  and  are  not  a  part  of  these 
companies'  control  number 
specifications.  The  FAA  does  not 
conciu.  The  FAA's  current  policy  is 
that,  when  a  part  is  modified,  the 
original  placard  and  part  number 
remain  in  place  and  a  second  placard  is 
added  identifying  the  name  of  the 
manufacturer  that  performed  the 
modification  and  stating  the  approval 
means.  In  this  case,  NASCO 
permanently  attached  a  placard  to  the 
Drake  housing  listing  the  company's 
name,  the  rotor  part  number,  the 
airplane  on  which  the  part  would  be 
installed,  and  the  Supplemental  Type 
Certificate  (STC)  number. 

One  commenter  requests  that  the  FAA 
acknowledge  (1)  that  the  proposed  rule 
is  not  intended  to  address  an  unsafe 
condition  that  is  unique  only  to  NASCO 
rotor-equipped  brakes,  and  (2)  that  the 
wear  limits  for  NASCO  rotor-equipped 
brakes  are  identical  to  those  of  Bendix 
rotor-equipped  brakes,  which  are 
required  by  AD  92-12-08  (57  FR  29194. 
July  1, 1992).  The  commenter  notes  that 
although  the  notice  makes  reference  to 
prior  rulemaking  that  addressed  the 
subject  of  brake  wear  limits,  the  notice 
does  not  explain  clearly  that  this  AD  is 
a  continuation  of  an  earlier  process 
applicable  to  all  transport  category 
airplanes,  rather  than  a  response  to  a 
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safety  condition  inherent  to  NASCO 
rotor-equipped  brakes.  The  commenter 
states  further  that  the  notice  feiis  to 
explain  that  NASCO  rotor-equipped 
brakes  are  not  affected  any  differently 
than  the  original  equipment 
manufiicturers'  brakes.  The  commenter 
also  Indicates  that  the  brake  wear  Umit 
for  Bendix  brakes  equipped  with 
NASCO  rotors  installed  on  Boeing 
Model  727  series  airplanes  is  identical 
to  the  wear  Umit  for  the  original  Bendix 
brake  installed  on  those  airplanes. 

The  FAA  agrees  that  some 
clarification  on  these  points  is 
appropriate.  The  FAA  has  not  received 
any  reports  of  incidents  involving 
NASCO  rotor-equipped  brakes.  Tlie 
incident  that  prompted  rulemaking 
action  to  address  worn  brakes  on  all 
transport  category  airplanes  heavier 
than  75,000  pounds  involved  a 
McDonnell  Douglas  Model  DC-10  series 
airplane.  In  that  incident,  a  Model  DC- 
10  executed  a  rejected  takeoff  and  was 
unable  to  stop  on  the  runway  due  to  the 
worn  condition  of  its  brakes.  The  unsafe 
condition  addressed  in  this  AD  is  not 
unique  to  NASCO  rotor-equipped 
brakes.  The  FAA  also  acknowledges  that 
results  of  tests  performed  by  NASCO 
have  shown  that  the  maximum 
allowable  wear  limit  for  Bendix  brakes 
equipped  with  NASCO  rotors  that  are 
installed  on  Boeing  Model  727  series 
airplanes  is  identical  to  that  of  the 
Bendix  brakes  originally  installed  on 
that  airplane  model. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

There  are  approximately  690  Model 
727  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  375  airplanes  of  U.S. 
registry  will  be  afifected  by  this  AD,  that 
it  will  take  approximately  12  work 
hours  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour.  The  cost 
of  required  parts  to  accomplish  the 
change  in  wear  limits  for  these  airplanes 
(that  is,  the  cost  resulting  from  the 
requirement  to  change  the  brakes  before 
they  are  worn  to  their  previously 
approved  limits  for  a  one-time  diange) 
will  be  approximately  $3,160  per 
airplane.  Based  on  these  figiires.  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $1,432,500, 
or  $3,820  per  airplane.  This  total  cost 
figure  assumes  that  no  operator  has  yet 
accomplished  the  requirements  of  this 
AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effiacts  on  the 
States,  on  the  relaftionafaip  between  the 


national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  ¥rarTant  the  preperati<m 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "AOORESSES." 

List  of  Stdtjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  app.  1354(aJ.  1421 
and  1423;  49  U.S.C.  106^;  and  14  CFR 
11.89. 

§39.13    (AMENDED] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

93^02-06.  Boeing:  Amendment  39-«490. 
Docket  92-NM-117-AD. 

Applicability:  Model  727  terias  aiiplanes 
equipped  with  Beadix  brakes  fitted  with 
NASCO  rotors  installed  in  accordaoco  with 
Supplemental  Tyjte  Certificate  (STC) 
SA3948NM;  and  equipped  with  the  brake 
part  numbers  Identified  In  paragraph  (a)  of 
this  AD;  certificated  In  any  category. 

CompliaiHx:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  loss  of  main  landing  gear 
braking  efifoctiveness,  accomplish  the 
foUowiji^: 

(a)  Within  IBO  days  after  the  effective  date 
of  this  AD.  inspect  brakes  having  the  brake 
part  numbers  specified  below  for  wear.  Any 
brake  worn  more  than  the  maximum  wear 
limit  specified  below  must  be  replaced,  prior 


to  further  flight,  with  a  brake  within  this 
Umit 

Bendix   Brakes   f=frTCo   WrTH   NASCO 

ROTORS     tftSTALLEO     \H     ACCOnOAN6E 
WITH  STC  SA394dNM 


BwMjIx  PfH 

Boeing  P/N 

Man- 
mum 
wear 
anni 
(inchM) 

2601182-5  

2601182^  

10-61287-22 
10-61287-23 

1.8 
1.7 

(b)  Within  180  days  alter  the  effective  date 
of  this  AD,  incoqwrata  the  maximum  brake 
wear  limits  specified  in  paragraph  (a)  of  tills 
AD,  into  the  FAA-approv«d  maintenance 
inspection  program. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (AGO). 
FAA.  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 

Note:  Information  concerning  the  existence 
of  approved  altamative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Lot  Angeles  AGO. 

(d)  Special  flight  permits  may  l>e  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  lliis  amendment  becomes  e^ctive  on 
March  15. 1993. 

Issued  in  Renton.  Wasiiiagton.  on  February 
1,  1993. 

James  V.  Devany, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Sen-ice. 
IFR  Doa  93-2981  Filed  2-5-93;  8:45  am] 

BILUNQ  CODE  4t1»-M-r 


14  CFR  Part  39 

[Docket  No.  93-NM-07-AD;  Amendment 
39-8491 ;  AD  92-27-1 1  «1] 

AirworthineM  Directives;  McDonnell 
Douglas  Model  MD-11  and  MD-11F 
Series  Airplanes 

AQENCV:  Federal  Aviation 
Administration,  EXDT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  McDonnell  Douglas  Model 
MD-11  and  MD-llF  series  airplanes, 
that  currently  requires  a  functional 
inspection  for  proper  actuation  of  the 
fire  bottle  switch;  a  visual  inspection  of 
the  fire  shutoff  handle  cover  assembly  to 
verify  whether  proper  clearance  exists 
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between  the  fire  shutoff  handles,  cover 
assembly,  and  rub  strips  in  ihe  flight 
compartment;  and  modification  of 
discrepant  parts.  This  amendment 
revises  the  required  measurement  for 
the  minimum  proper  clearance  between 
the  fire  shutoff  handles,  cover  assembly, 
and  rub  strips  in  the  flight 
compartment.  This  amendment  is 
prompted  by  an  error  that  appeared  in 
the  published  version  of  the  existing 
AD.  The  actions  specified  in  this  AD  are 
intended  to  prevent  inhibited  operation 
of  the  engine  emergency  fire 
extinguisher  system. 
DATES:  Effective  February  8, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulation  was  previously  approved  by 
the  Director  of  the  Federal  Register  as  of 
January  13. 1993  (57  FR  61791, 
December  29, 1992). 

Comments  for  inclusion  in  the  rules 
docket  must  be  received  on  or  before 
April  9, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  93-NM- 
07-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Beach,  California 
90846-1771,  Attention:  Business  Unit 
Manager,  Technical  Publications — 
Technical  Administrative  Support,  Cl- 
L5B.  This  information  may  be  examined 
at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW„ 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street.  Long  Beach, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street  NW., 
suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Raymond  Vakili,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140L,  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
California  90806-2425;  telephone  (310) 
988-5262;  fax  (310)  988-5210. 
SUPPLEMENTARY  INFORMATION:  On 
December  17, 1992,  the  FAA  issued  AD 
92-27-11,  Amendment  39-8446  (57  FR 
61791.  December  29, 1992),  which  is 
applicable  to  McDonnell  Douglas  Model 
MD-11  and  MD-llF  series  airplanes. 
That  AD  requires  a  functional 
inspection  for  proper  actuation  of  the 
fire  bottle  switch;  a  visual  inspection  of 
the  fire  shutoff  handle  cover  assembly  to 
verify  whether  proper  clearance  exists 


between  the  fire  shutoff  handles,  cover 
assembly,  and  rub  strips  in  the  flight 
compartment;  and  modification  of 
discrepant  parts.  That  action  was 
prompted  by  a  report  that  the  engine  fire 
extinguisher  switches  would  not 
actuate,  due  to  interference  between  fire 
shutoff  handles  and  the  cover  assembly 
in  the  fUght  compartment.  The  actions 
specified  in  that  AD  are  intended  to 
prevent  inhibited  operation  of  the 
engine  emergency  fire  extinguisher 
system. 

Since  the  issuance  of  that  AD,  the 
FAA  has  been  notified  of  an  error  that 
appeared  in  the  published  version  of  the 
AD  document,  nfue  to  a  typographical 
error,  the  measurement  for  the 
minimum  proper  clearance  between  the 
fire  shutoff  handles,  cover  assembly, 
and  rub  strips  in  the  flight  compartment 
was  incorrectly  indicated  as  "0.30  inch" 
in  paragraph  (a)  of  the  AD.  The  correct 
measurement  is  "0.03  inch."  It  is 
necessary  to  revise  the  AD  to  specify 
this  correct  measurement  in  order  to 
ensure  that  proper  clearance  between 
these  items  is  obtained  on  all  affected 
airplanes.  Improper  clearance  could 
hinder  the  rotation  of  the  fire  shutoff 
handles.  This  condition,  if  not 
corrected,  could  result  in  inhibited 
operation  of  the  engine  emergency  fire 
extinguisher  system. 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  this  same 
type  design,  this  AD  revises  AD  92-27- 
11  to  require  that  proper  clearance  of 
0.03  inch  (0.76  mm)  be  obtained 
between  the  fire  shutoff  handles,  cover 
assembly,  and  rub  strips  in  the  flight 
compartment.  This  AD  continues  to 
require  a  functional  inspection  for 
proper  actuation  of  the  fire  bottle 
switch;  a  visual  inspection  of  the  fire 
shutoff  handle  cover  assembly  to  verify 
whether  proper  clearance  exists 
between  the  fire  shutoff  handles,  cover 
assembly,  and  rub  strips  in  the  flight 
compartment;  and  modification  of 
discrepant  parts. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  date,  views,  or 


argiunents  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  niunber  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  Ught  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-NM-07-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federahsm  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must 
be  issued  immediately  to  correct  an 
unsafe  condition  in  aircraft.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procediu«s 
(44  FR  11034,  February  26, 1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Pohcies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
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Rules  Docket  at  the  location  provided 
under  the  caption  AO0RESSC8. 

List  of  Subiecto  in  14  CFR  Part  39 

Air  transportatioa,  Aircraft,  Aviation 
safety.  Inooiporation  by  reference, 
ScSsty. 

AdopticMi  of  the  Ajnendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
URECTiVES 

1.  The  authority  citation  for  part  39 
continues  to  reed  as  follows: 

Aothoritjr:  49  liJ&X:.  App.  13S4(a).  1421 
and  1423;  49  UAC  106(g);  and  14  CFR 
11.89, 

131.13   (AoNnded] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8446  (57  FR 
61791,  December  29, 1992),  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-8491.  to  read  as 
followr. 

92-27-11  Rl.  MdJonneU  Dai^glas: 

Amendment  3»-8491.  Docket  93-4CM- 
07-AD.  Revises  AD  92-27-11. 
Amendment  39-8448. 
Applicability.  McDonnell  Douglas  Model 
MD-11  and  KTO-llF  series  airplanes:  as 
listed  in  McDooneU  Douqrias  MD-11  Alert 
Service  Bulletin  A7&-3,  uted  November  17. 
1992:  certificated  In  any  catagocy. 

Compliance:  Required  a<  indicated,  unless 
accomplished  previously. 

To  prevent  iniiibited  operation  of  the 
engine  emergency  fire  extinguisher  system, 
accomplish  Qie  following: 

(a]  Within  30  days  after  tlie  efiectiva  date 
of  this  AD,  perform  a  functional  inspection 
for  proper  actuation  of  the  fire  bottle  switch, 
and  a  visual  inspectioa  of  tlia  fiia  thutoff 
handle  cover  assembly  to  verify  trlietlier  a 
minimum  clearance  o<  Oi)30  iiicfa  (a76  mm) 
exists  between  the  fire  shutoff  handles,  cover 
assembly,  and  rub  strips  in  tiia  fUght 
compartment,  in  aoconianoe  with  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  MI>-11  Alert  Service  Bulletin  A76- 
3.  dated  November  17, 1992. 

(1 )  If  any  fire  bottle  switch  actuates 
(audible  click),  and  If  any  handle  clearance 
is  found  to  be  0.030  inch  (0. 76  mm)  or 
greater,  no  further  action  is  necessary;  or 

(2)  If  any  fire  bottle  switch  does  not  actuals 
(click  is  not  audible),  and/or  any  handle 
clearance  is  not  fouad  to  be  0  030  inch  (0.78 
mm)  or  greater,  prior  to  further  flight,  trim 
the  cover  assembly  handle  cutout  and  rub 
strips  to  achieve  a  clearance  of  0.030  inch 
^.76  mm)  or  greater,  and  repeat  tiie 
fimctkmai  inspection  requirements  far 
proper  switch  actuation  in  accordance  wldi 
paragraph  (a)  of  this  AD. 

(b)  An  alternative  metliod  of  compliance  or 
ad|ustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate. 
Operators  shall  sut>mit  their  requests  tiirou^ 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  wbb  may  add  comments  and  tium 
send  it  to  the  Manager,  Los  Angeles  ACX). 

Note:  information  concerning  tlie  existettce 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  ham  the  Manager,  Lot  Angelas 
AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  mth  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  wher^  the 
requirements  oi  this  AD  can  be 
accomplished. 

(d)  The  functional  Inspection  and  trim 
shall  be  done  In  accordance  with  McDonnell 
Douglas  MD-11  Aiert  Servica  Bulletin  A7»- 
3.  dated  November  17, 1992.  This 
incorporation  by  reference  was  approved 
prsviously  by  the  Director  of  tlie  Federal 
Register,  in  accordance  with  S  U.S.C  552(a) 
and  1  CFR  part  51.  as  of  January  13, 1993  (57 
FR  61791,  December  29, 1992).  Conies  may 
be  obtained  from  McDonnell  Dou£^ 
Corporation,  P.O.  Box  1771,  lyong  Beach, 
California  90846-1771.  Attention:  Business 
Unit  Manager,  Technical  PtdilicatioBS — 
Technical  Administrative  Support,  Cl-LSB. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton.  Washington;  or  at 
FAA.  Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office,  3229 
East  Spring  Street.  I>ong  Beach.  Callibniia:  or 
at  the  Office  of  the  Federal  Register,  BOO 
North  Capitol  Street  NW.,  suite  700, 
Washington.  DC 

(e)  This  amendment  becomes  effective  on 
February  8, 1993. 

Issued  in  Renton,  Washington,  on  February 
1,1993. 
James  V.  Devaay, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Cettifivatjon  Service. 
(FR  Doc.  93-2982  Filed  2-6-93;  8H5  am] 

eaXWQ  COOE  4910-t3-P 


UCFRPartn 

(Airspece  Docket  No.  92-A80-2] 

Establishment  of  VOR  Fedenri  Almay 
V-373;NC 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKM:  Final  rule. 

StniMARY:  This  amendment  establishes 
VOR  Federal  Airway  V-373  from 
Greensboro,  NC,  direct  to  Sand  Hills, 
NC.  Currently,  there  is  no  airway 
between  those  terminal  areas,  causing 
circuitous  routing  for  operations 
between  them.  This  action  will  improve 
flight  planning  and  save  fuel 

EPFOUVE  OATC:  0901 UTC,  April  1. 
1993. 


FOR  FURTHER  ■JfOnHATlOW  CONTACT: 
Le«vis  W.  Still,  Airspace  and 
Obstruction  Evaluation  Branch  (ATP— 
240),  Airspaoe-Rules  and  Aeronautical 
Information  Division.  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW., 
Washmgton.  DC  20591;  telephone:  (202) 
287-9250. 

SUP«>LEMENTARY  MFORMATION: 

History 

On  September  21. 1992.  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  to  establish  V-373  betwreen 
Greensboro.  NC,  and  Sand  Hills.  NC  (57 
FR  33906).  Interested  parties  ware 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Domestic 
VOR  Federal  airways  are  published  in 
§  71.123  of  FAA  Order  7400.7A.  dated 
November  2, 1992,  and  effective 
November  27, 1992,  which  is 
incorporated  by  refierence  in  14  CFR 
71.1.  The  airwray  listed  in  this  document 
will  be  published  subsequently  in  the 
Handbook. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  establishes 
V-373  between  Greensboro.  NC.  and 
Sand  Hills.  NC  Currently,  there  is  no 
airway  between  these  terminals, 
ther^y,  causing  a  circuitous  routing  for 
operations  between  them.  This  action 
will  improve  flight  planning  and  save 
hieL 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  whidt 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal  Since  this  is  a 
routine  matter  that  will  only  aSect  air 
traffic  procedures  and  air  navigation.  It 
IS  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  R^ulatory 
Flexibility  Act 
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List  of  Subjects  ia  14  CFR  Part  71 

Aviatioo  safety.  Domestic  VOR 
Federal  airways,  incorporation  by 

refersQoe. 

AdoptioB  of  tbe  Amendment 

in  coDsideration  of  die  foregcdng.  tbe 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART71— (AJUIENOEO] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.SXL  app.  1348(a).  13S4(a]. 
1510;  E.0. 10854.  24  PR  9565.  3  CFR.  1959- 
1963  Gomp.,  p.  389;  49  U.S.C  10^):  14 CFR 
11.69. 


171.1     U 

2.  The  incorporation  by  lefonace  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  74O0.7A, 
CompilatioD  of  Regulations,  dated 
November  2, 1992,  and  effective 
November  27, 1992.  is  amended  «s 
follows: 

Section  71.123    Domestic  VOR  Federai 
Airvn^ 

V-373    (New! 
From  Grwnsboro.  NC.  to  Sand  Hills.  NC 


Issued  In  Washington.  DC.  on  January  28. 
1993. 

Harold  W.BKkar. 

Manager.  Akspace-Ruks  aad  Aeroaaatiad 
Information  Divisioa. 

[PR  Doa  93-2926  Filed  2-6-«3;  8.4S  «aj 
BUUNQ  cooc  4aia-t»4i 


14CFRPart97 

[Docket  No.  27127;  MnIL  No.  1S3q 

StwodHfd  InatiuiiMnI  Approeoh 
Procedunee;  Mleceianeoui 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnOM:  Final  rule. 

8UIMMRY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SlAPs)  for  operations  at  certain 
airports.  These  regulatoiv  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  (jianges  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  sale  fU^t  operations  under 


histnunent  fhght  rules  at  the  affected 

airports. 

DATES:  Effective:  An  effective  date  for 

each  SLAP  is  specified  in  the 

amendatory  provisions. 

Incorporation  by  refarenoe — approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980.  and  reapproved 
as  of  January  1, 1962. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA  Headquarters 
Building,  800  Independence  Avenue, 
SW..  Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  tiie 
region  in  which  the  afiiected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SLAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  808 
Independence  Avenue  SW., 
Washington.  DC  20591:  or 

2.  The  FAA  Regional  Office  of  the 
regiob  in  whkdi  the  affected  airpwt  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  craoe 
every  2  weeks,  are  for  safe  by  the 
Superintendent  of  Documents,  US, 
Govenunent  i*rinting  Office, 
Washington,  DC  20402. 
FOR  RIWTOER INTOHMATION  OOMTACT: 
Paul  J.  Best,  Flight  Procedures 
Standards  Branch  (AFS-420),  Tedmicai 
Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW..  Washington,  DC  20S91: 
telephone  (202)  267-8277. 
SUPPtaeiTARY  WronMATWH.  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
estabhshee,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  %vhich  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C  552(a).  1  CFR  part  51.  and  §97.20 
of  the  Fedeiral  Avi^^ion  Regulations 
(FAR),  The  applicable  FAA  Fonns  are 
identified  ss  FAA  Forms  8260-3,  8260- 

4.  and  8260-5. 

Materials  incorporated  by  reference 
are  availi^fe  far  examio^on  or 
purchase  as  stated  above. 

The  lacga  number  or  SLAPs.  their 
complex  nature,  and  the  need  far  a 


special  format  make  their  verbatim 
publication  in  \bs  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishors  of  aeronauticai  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identificatira  and  the  amendment 
number. 

This  amendment  to  part  97  is  effective 
upon  pubUcation  of  each  separate  SLAP 
as  contained  in  the  transmittaL  Some 
SIAP  amendments  may  have  been 
previoasly  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  asan 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SLAP 
amendments  may  require  mitlring  them 
effective  in  less  than  30  days.  For  the 
remaining  SLAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  \a  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures JTERPs).  In  developing  these 
SLAPs.  the  TERPS  criteria  were  appUed 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPS  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SLAPs 
are  imnecessary,  impracticable,  and 
contrary  to  the  pubUc  interest  and. 
where  applicable,  that  good  cause  exists 
for  mak^  some  SIAPs  effective  in  less 
than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  Involves  an  established 
body  of  technical  regidations  for  whidi 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  it.  therefore — (1)  is  not  a  "maior 
rule"  under  Executive  Order  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regxilatory  evahiation  as  the  anticipated 
Impact  is  so  minimal.  For  the  same 
reason,  the  FAA  citifies  that  this 
amendment  will  not  have  a  signifioart 
economic  impact  on  a  substantial 
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number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Incorporation  by  reference,  Navigation 
(Air),  Standard  instrument  approaches. 
Weather. 

Issued  in  Washington,  DC,  on  January  29, 
1993. 

Thomas  C  Accardi, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMEhfT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348, 1354(a), 
1421  and  1510;  49  U.S.C.  106(g)  (Revised 
Pub.  L.  97-449,  January  12, 1983);  and  14 
CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23, 97.25, 97.27. 97.29. 97.31. 97.33 
and  97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,and  VOR/DME 
or  TACAN;  §  97.25  LOG,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SDVPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

•  •  'Effective  April  1.1993 

Jonesboro.  AR.  Jonesboro  Muni,  VOR  RWY 

23,  Amdt.  9 
Paragould,  AR.  Kirk  Field,  VOR  RWY  4, 

Amdt.  3 
Paragould,  AR.  Kirk  Field,  NDB  RWY  4, 

Amdt.  4 
Miami,  FL,  Dade-Collier  Training  and 

Transition,  NDB  RWY  9.  Amdt.  12 
Miami,  FL,  Dade-Collier  Training  and 

Transition,  ILS  RWY  9,  Amdt.  13 
Jesup,  GA.  Jesup-Wayne  County,  NDB  RWY 

10,  Amdt.  1 
Jesup.  GA.  Jesup-Wayne  County,  NDB  RWY 

28,  Amdt.  2 
Moultrie,  GA.  Moultrie  Muni,  VOR  RWY  4, 

Amdt.  13.  CANCELLED 
Kahului.  HI,  Kahului,  LOC/DME  (BC)  RWY 

20.  Amdt.  12,  CANCELLED 

•  *  *  Effective  March  4. 1993 

Rochester,  NY,  Greater  Rochester  Intl,  ILS 

RWY  22.  Amdt.  5 
Rochester.  NY.  Greater  Rochester  Intl, 

RADAR  1,  Amdt.  14 


Blacksburg.  VA,  Virginia  Tech,  LOC  RWY  12. 

Amdt  3 
Seattle.  WA.  Seattle-Tacoma  Intl.  ILS  RWY 

16R.  Amdt  11 
Watertown.  WI.  Watertown  Muni.  NDB  RWY 

S.Orig. 
Watertown.  Wl.  Watertown  Muni.  NDB  RWY 

23.0rig. 
Watertown.  WI.  Watertown  Muni,  NDB  RWY 

5,  Amdt.  2,  CANCELLED 
Watertown.  WI.  Watertown  Muni.  NDB  RWY 

23.  Amdt  4.  CANCELLED 
Watertown.  WI.  Watertown  Muni.  VOR/DME 

RNAV  RWY  5.  Amdt  2 

•  •  *  Effective  January  15, 1993 

Aubum-Lewiston.  ME.  Aubum-Lewiston 
Muni.  ILS  RWY  04.  Amdt.  8 

(FR  Doc.  93-2923  Filed  2-5-93;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  3c 
[Docket  No.  RM93-e-000] 

Repeal  of  Certain  Standards  of 
Conduct  Provisions  In  Part  3c 

AGENCY:  Federal  Energy  Regulatory 

Commission  (Commission). 

ACTION:  Final  rule. 

SUMMARY:  The  Commission  is  deleting 
portions  of  its  regulations  on  Standards 
of  Conduct  for  Commission  employees. 
As  of  February  3. 1993.  new  standards 
of  conduct  issued  by  the  Office  of 
Government  Ethics  (OGE).  applicable  to 
the  entire  Executive  Branch,  will 
become  effective.  The  portions  of  the 
Commission's  current  standards 
superseded  by  OGE's  regulations  are 
hereby  repealed. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  February  3. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ehzabeth  J.  Arnold.  Office  of  the 
General  Counsel.  Federal  Energy 
Regulatory  Commission.  825  N.  Capitol 
Street.  NE..  Washington.  DC  20426. 
(202)  208-0457. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  business  hours  in 
room  3104,  941  North  Capitol  Street. 
NE..  Washington.  DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 


charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  OPS.  set  your  commimications 
software  to  use  300. 1200.  or  2400  baud, 
fuU  duplex,  no  parity.  9  data  bits,  and 
1  stop  bit.  The  full  text  of  this  document 
will  be  available  on  OPS  for  30  days 
from  the  date  of  issuance.  The  complete 
text  on  diskette  in  WordPerfect  format 
may  also  be  purchased  from  the 
Commission's  copy  contractor.  La  Dom 
Systems  Corporation,  located  in  room 
3106.  941  North  Capitol  Street.  NE., 
Washington,  DC  20426. 

(Issued  February  2. 1993) 
I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  deleting 
most  of  the  standards  of  conduct  for 
Commission  employees  in  Part  3c  of  its 
regulations.^  These  standards  are 
repealed  and  superseded  by 
government-wide  standards  of  conduct 
regulations  issued  by  the  Office  of 
Government  Ethics  (OGE).  effective 
February  3. 1993.^  With  the  deletion  of 
most  part  3c  provisions,  there  is  no 
further  need  to  retain  separate  subparts 
for  employees,  special  employees,  and 
Commissioners.  The  remaining 
provisions  will  therefore  be  combined 
and  made  applicable  to  all  Commission 
officers  and  employees. 

n.  Background  and  Discussion 

For  many  years,  officers  and 
employees  of  the  executive  branch  of 
the  Federal  Government  have  been 
governed  by  "a  jumble  of  differing  and 
sometimes-conflicting  agency-specific 
conduct  regulations."^  The 
Commission's  individual  standards  of 
conduct  for  employees  (subpart  A), 
special  employees  (subpart  B),  and 
Commissioners  (subpart  C)  are  codified 
in  part  3c  (18  CFR  part  3c)  of  the 
relations. 

Early  in  1989.  the  President's 
Commission  on  Federal  Ethics  Law 
Reform  recommended  that  the  system  of 
individual  agency  ethics  regulations  be 
replaced  by  imiform.  government-wide 
regulations.  On  April  12. 1989. 
President  Bush  issued  Executive  Order 
No.  12674.  directing  OGE  to  establish  a 
single,  comprehensive  set  of  executive 
branch  standards  of  ethical  conduct. 
Subsequently,  the  Ethics  Reform  Act  of 
1989  (Pub.  L.  No.  101-194.  November 
30. 1989)  named  OGE  as  "supervising 
ethics  office"  for  all  executive  branch 
employees  in  connection  with  the 


'  18  CFR  part  3c 
»  57  FR  35005,  Aug.  7, 1992. 
'  Statement  of  Stephen  D.  Pott5,  Director  of  the 
Office  of  Government  Ethics.  August  6. 1992. 
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financial  diaclosure  raquiremenU.  and 
aiithorizad  OGE  to  adopt  govsmmsnt- 
wida  regulations  oovering  gifts  to 
Federal  employees,  limitation  on 
outside  employment  and  honoraria,  and 
other  ethics  issues. 

On  August  7, 1692.  OGE  issued  a  final 
rule  establishing  tmiform  standards  of 
conduct  for  ail  executive  branch 
employees.*  The  rule  covers  a  broad 
range  of  ethical  concerns,  including  gifts 
from  outside  sources,  conflicting 
financial  intaiests  and  disqualification 
requirements,  limitations  on  outside 
activities,  seeking  other  employment, 
and  misuse  of  a  government  position. 
The  rule  will  be  effective  on  February  3. 
1993.  and,  upon  becoming  effective, 
will  supersede  most  individual  agency 
standards  of  conduct.  To  avoid 
confusion  as  to  which  standards  are 
applicable,  OGE  has  instructed  agencies 
to  repeal  all  their  superseded  ethics 
regulations  so  that  they  can  be  removed 
from  the  Code  of  Federal  Regulations. 
Accordingly,  effective  February  3, 1993, 
the  Commission  will  repeal  nearly  all  of 
its  standards  of  conduct  in  part  3c 
because  they  will  be  superseded  by  OGE 
regulations.' 

There  are  several  exceptions.  OGE 
regulations  permit  an  agency  to 
supplement  government-wide  ethics 
regulation  if  it  determines  a 
supplemental  regulation  is  "necessary 
and  appropriate"  in  view  of  its  program 
and  operations.  5  CFR  2635.105. 
Supplemental  regulations  require  the 
concurrence  of  OGE.  OGE  has 
emphasized  that  such  regulations 
should  be  used  sparingly,  for  the 
purpose  of  meeting  particularized  needs 
or  concerns  of  specific  agencies^  Aey 
may  not  be  used  to  negate  or  revoke  tije 
OGE  regulations.  Specifically,  OGE 
regulations  are  meant  to  estabhsh 
uniform  rules  of  conduct  for  all 
executive  branch  employees,  rather  than 
simply  create  a  "floor"  upon  whicii 
agencies  are  free  to  place  their  own 
stricter  standards."  "The  imiformity 
required  by  the  Executive  order  cannot 
be  achieved  if  agencies  can  pick  and 
choose  whidi  provisions  they  adopt  or 
override."  57  FR  35010.  Also,  agencies 
may  retain  regulations  or  instructions 
which,  apart  fix>m  OGE  regulations,  they 
have  independent  authority  to  issue. 


*  OGE  Miliar  is$n«d  an  interim  rule  dwding  with 
the  prohibition  on  honotaria.  and  limits  on  out<id* 
earned  income  and  empioyinaiM  by  certain  senior 
ooncareer  ampioyeet.  S  CFS  part  2636.  56  FR  1721- 
173a  January  7. 1991.    ' 

*Cominis.sioo  employees  are  also  subject  to  tome 
of  (he  Conduct  of  Soifitoyeea  fegulatloo*  of  die 
Depaftfnaitf  of  Energy.  lOCPRpart  1010  •(  seg.  TUs 
rule  makM  oo  cfaoftge  in  those  regulaUoaa. 

"syfRssoiM-sseia 


Consistent  with  these  exceptions,  the 
Commission  will  retain  the  following 
existing  provisions:  (1)  The  prohibition 
against  ownership  or  purchaM  of  the 
securities  of  a  jurisdictional  company 
(currently  sections  3c.5(b)(3)(i). 
3c.l06{d)(4)(i),  and  3c.204(b){2));  the 
provisions  barring  the  disclosure  of 
infecmaticn  acquixed  during  the  course 
of  an  examinatiao  of  books  or  other 
atxounts  (existing  sections  3c.6(d), 
3c.l07(bK3)l  and  3c.205(bK3));  and  the 
prohibition  against  disclosure  of  the 
nature  and  time  of  any  proposed 
Commission  action  (sectitHis  3c.6(e], 
3c.l07(b){4),  and  3c.205(bX4)). 

OC^'s  final  rule  explicitly  recognizes 
that  agencies  may  adopt  supplemental 
regulations  prohibiting  or  restricting 
employees  from  aoquiring  certain 
financial  interests  or  classes  of  financial 
interests.  5  CFR  2635.403(a).  Until  a 
supplemental  regulation  can  be 
adopted,  OGE  is  allowing  existing 
prohibitions  against  financial  interests 
to  continue  in  effect  for  up  to  one  year 
beyond  the  February  3,  1993  effective 
date  of  OGE  regulations.  Further,  apart 
from  OGE  regulations,  Commissioners 
and  certain  senior  Commission  staff 
members  are  barred  by  statute  from 
owning  shares  of  energy  companies. 
(Section  602(a)  of  the  DOE  Act.  42 
U.S.C  7212(a)).  Therefore,  the  existing 
Commission  prohibition  against  the 
ownership  of  secin-ities  of  jurisdictional 
companies  will  be  retained  tuitil  such 
time  as  the  Commission  can  ccmsiddr 
the  need  for  a  supplemental  regulation 
to  deal  with  this  issue.  However,  no 
purpose  would  be  served  in  retaining 
the  detailed  finaxicial  reporting 
requirenients  contained  in  sections  3c.5 
and  3c.  7.  These  requirements  adopted 
by  our  predecessor,  the  Federal  Power 
Commission,  before  passage  of  the  DOE 
Act  and  the  Ethics  in  Government  Act 
of  1978,  describe  Itjng  out-of-date  forms 
and  procedures  that  were  replaced  more 
than  a  decade  ago  by  current  financial 
reportinB  requirements.' 

The  other  surviving  provisions  are 
being  retained  on  Ae  basis  of 
independent  statutory  authority.  The 
prohibition  against  the  disclosure  of 
audit  material  merely  summarizes 
statutory  provisions  in  section  301(b)  of 
the  Federal  Power  Act  (16  U.S.  825(c)) 
and  section  8(b)  of  the  Natiu-al  Gas  Act 
(15  U.S.C  717g).  The  requirement  that 
Commission  employees  must  treat 
information  id>out  proposed 
Commission  action  as  confidential  is  a 
rule  of  agency  practice  and  procedure. 
It  is  founded  on  tlw  Commission's 


I  dtoctoMara  prooedona  aM 
rfanrtart  toCommisitoa  Adinini«tf*yvDi«ac>iva 
AO  tl-tA.acbptsd  July  IS.  1966. 


statutory  authority  to  adopt  such 
procedural  and  administrative  rules  as 
are  necessary  to  exercise  its  fimctions. 
(42  U.S.C.  7171(0).  Both  requirements 
are  also  fully  consistent  with  OGE's 
rules  governing  the  use  of  nonpublic 
information.  5  CFR  26SS.703. 
Finally,  the  Commission  is 
eliminating  the  three  separate  subparts 
of  part  3c  (covering  employees,  special 
employees,  and  Commissioners, 
respectively)  and  is  combining  them 
into  one  unit  With  the  elimination  of 
most  provisions  of  part  3c  there  is  no 
longer  a  need  for  the  three  separate 
subparts.  For  purposes  of  the  remaining 
provisions  the  term  "employee"  (as  in 
OGE's  regulations)  wiU  refer  to 
Commissioners  and  all  members  of  the 
staff. 

in.  Regulatory  Flexibility  CertificatiiNi 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  ^  generally  requires  a  description 
and  analysis  of  final  rules  that  will  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities.* 
The  Commission  therefore  certifies  that, 
pursuant  to  section  605(b)  of  the  RFA, 
the  deletion  of  these  standards  of 
conduct  provisions  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  is  a  procedural  rule  affecting 
Federal  employees.  It  does  not  impact 
small  entities  as  defined  in  the  RFA. 

IV.  Eavirtmmental  Statement 

The  Commission  concludes  that 
issuance  of  this  rule  would  not 
represent  a  major  federal  action  having 
a  significant  adverse  effect  on  the 
human  environment  under  the 
Commission  regulations  implementing 
the  National  Environmental  Policy 
Act.*°  This  rule  is  procedural  in  nature 
and  therefore  falls  within  the  categorical 
exemptions  provided  in  the 
Commission's  regulations. 
Consequently,  neither  an  environmental 
impact  statement  nor  an  environmental 
assessment  is  required." 

V.  Information  Collection  SUtement 

The  Office  of  Management  and 
Budget's  (OMB's)  regulations  require 

"5U.s.c.eoi-si2. 

<*  Seclioa  601<c)  of  the  RF  A  defines  a  "smaH 
entity"  as  a  small  business,  a  small  ool-for -profit 
enterprisa.  or  a  small  governmental  )unsdiction  A 
"sa^  k«tinMS~  is  de&aed  by  reference  to  secXioa 
3  of  the  Small  Busteaa*  Act  »i  an  aniarpris*  iMidk 
is  iiHlependantly  owned  and  operated  and  which  is 
not  dominant  in  its  field  of  operatiorL.  IS  U.S.C 
63Z<a). 

x>S«e  Onlar  No  «»6. 52  F8  4789r  (Dec  17. 
19871.  FERC  Suts  *  Rags  .  Regulations  Preamble* 
1966-1990  1  30.763  (Dec.  10,  \9U\  (codified  al  IS 
CFR  Part  380). 

^  <  See  18  CFR  380.4(a)(U 
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that  0MB  approve  certain  infonnation 
collection  reqmrements  imposed  by 
agency  rule."  However,  this  rule 
contains  no  information  collection 
requirements  and  therefore  is  not 
subiect  to  OMB  approvaL 

VL  Administrative  Findings  and 
Effective  Date 

The  Administrative  Procedure  Act 
(APA)  **  requires  rulemakings  to  be 
published  in  the  Federal  Register.  The 
APA  generally  mandates  that  an 
opportunity  for  comment  be  provided 
when  an  agency  promulgates 
regulations.  Notice  and  conunent  are  not 
required,  however,  where  a  rule  relates 
to  agency  personnel  or  agency 
organization,  procedure  or  practice  or 
when  the  agency  for  good  cause  Bnds 
that  notice  and  public  procedure 
thereon  are  impracticable,  unnecessary, 
or  contrary  to  the  public  interest.'*  The 
Conunission  finds  that  notice  and 
comment  are  unnecessary  for  this 
rulemaking.  The  Commission  is  merely 
deleting  rmulations  that  will  be 
superseded  by  OGE's  government-wide 
regulations. 

This  final  rule  relates  to  agency 
personnel  and  agency  organization, 
procedure  or  practice.  It  deletes 
regulations  no  longer  valid  after  OGE's 
regulations  become  effective,  making  no 
suostantive  changes.  The  Commission, 
therefore,  finds  good  cause  to  make  this 
rule  effective  upon  the  effective  date  of 
5  CFR  part  2635.  February  3, 1993. 

List  of  Subiects  in  18  CFR  Part  3c 

Conflict  of  interests. 

In  consideration  of  the  foregoing,  the 
Commission  amends  part  3c  of  chapter 
I  of  title  18  of  the  Code  of  Federal 
Regulations,  as  set  forth  below. 

By  the  Commission. 
Lais  D.  Cashell, 
Secretary. 

PART  3o— STANDARDS  OF  CONDUCT 

1.  The  authority  citation  for  Part  3c  is 
revised  to  read  as  follows: 

Autbority:  5  U.S.C  7351.  7353.  App.;  15 
U  S.C  717g;  16  U.S.C  825(c);  42  U.S.C 
7211-7218;  E.G.  12674.  54  PR  15159,  3  CFR 
1989  Comp.,  p.  215,  as  modified  by  B.C. 
12731,  55  PR  42547,  3  CFR  1990  Comp.,  p. 
306;  5  CFR  2635.105. 

MScI— ac^.ac.— 7  3c11    [Removed]: 
f|3c:5and3e.6    [Amendedl 

2.  The  following  sections  are 
removed:  §§  3c.l  through  3c.5(b)(2), 

§  3c.5(b){3)(ii)  through  3c.5{e),  $  3c.6  (a) 


through  (c)  and  (f)  through  (j).  and 
S83C.7  through  3c.ll. 

|3eA   [Amended] 

3.  Section  3c.5(b)(3)(i)  is  retained  and 
redesignated  as  §  3c.l. 

fScC    [Amended] 

4.  Section  3c.e  (d)  and  (e)  is  retained 
and  redesignated  as  §  3c.2  (a)  and  (b). 

Subfwrt  B  (M3c.101-^.112)— 
[Removed] 

5.  Subpart  B,  consisting  of  sections 
3C.101  through  3c.ll2,  is  removed. 

Subpwt  C  (M3c^1-3cJ06)— 
[Removed] 

6.  Subpart  C,  consisting  of  sections 
3C.201  through  3c.206,  is  removed. 

IFR  Doa  93-2936  Filed  2-5-93;  8:45  am] 
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18  CFR  Pert  381 

[Docket  No.  RM92-3-001] 

Annuel  Updete  of  Commieelon  Rllng 


AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Order  dismissing  rehearing. 


"5CFRp«tl320. 
"5  U.S.C  551-459. 
M5U.S.C553(b)(B). 


SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
dismissing  a  request  for  rehearing  of  its 
annual  updating  of  its  filing  fees.  The 
request  for  rehearing  objected  to  the 
updated  filing  fee  for  appUcations  under 
section  203  of  the  Federal  Power  Act,  18 
U.S.C.  824b,  which  fee  now  has  been 
eliminated  entirely. 
EFFECTIVE  DATE:  This  order  is  effective 
January  22, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  Greenfield,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  Telephone:  (202)  208-0415. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  pubUshing  the  full  text  of 
this  doomient  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  room  3308,  at  941  North  Capitol 
Street.  NE.,  Washington.  DC  20426.  The 
Commission  Issiiance  Posting  System 
(CIPS),  an  electronic  bulletin  boiard 
service,  provides  access  to  the  texts  of 
formal  documents  issued  by  the 
Commission.  OPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 


modem  by  dialing  (202)  208-1397.  To 
access  OPS,  set  your  commimications 
software  to  use  300. 1200  or  2400  baud, 
full  duplex,  no  parity,  8  data  bits  and  1 
stop  bit.  The  full  text  of  this  order  will 
be  available  on  OPS  for  10  days  from 
the  date  of  issuance.  The  complete  text 
on  diskette  in  WordPerfect  format  may 
also  be  piirchased  from  the 
Commission's  copy  contractor.  La  Dom 
Systems  Corporation,  also  located  in 
room  3308,  941  North  Capitol  Street. 
NE..  Washington.  DC  20426. 

Order  Dismisaing  Rehearing 

Issued  January  22, 1993. 

On  May  15, 1992,  UtiliCorp  United 
Inc.  (UtiliCorp)  filed  a  request  for 
rehearing  of  the  Commission's  order 
issued  in  this  proceeding  on  April  16. 
1992.  Annual  Update  of  Commission 
Filing  Fees.  57  FR 15224  (April  27. 
1992),  m  FERC  Stats,  ft  Regs.  1 30,941 
(1992).  For  the  reasons  given  below, 
UtiliCorp's  request  for  rehearing  will  be 
dismissed. 

Background 

On  April  16. 1992,  the  Commission, 
through  its  designee  the  Executive 
Director,  updated  its  filing  fees  pursuant 
to  18  FR  381.104.  The  filing  fees 
updated  included  the  filing  fee  for 
applications  under  section  203  of  the 
Federal  Power  Act.  16  U.S.C.  824b 
(1988) — which  increased  from  $14,530 
to  $16,620.  Compare  18  CFR  381.509 
with  III  FERC  Stats.  &  Regs,  at  30,491. 

On  rehearing,  UtiliCorp  argues  that 
the  Commission  erred  by  charging  all 
section  203  applications— both  major 
merger  applications  and  other,  simpler 
applications  (such  as  dispositions  of 
transformers  or  transmission  lines) — the 
same  filing  fee.  UtiliCorp  argues  that  the 
costs  of  major  merger  applications  are 
spread  over  the  filing  fees  for  all  section 
203  applications,  driving  up  the  filing 
fees  for  all  such  applications.  UUhCorp 
iirges  the  Commission  to  reform  its 
filing  fees  for  section  203  applications  to 
differentiate  between  major  merger 
applications  and  other,  simpler  section 
203  applications. 

DJSCU5SJO/I 

The  gravamen  of  UtiliCorp's  request 
for  rehearing  is  not  the  updating  of  the 
filing  fees  generally,  or  even  the 
updating  of  the  filing  fees  for  section 
203  applications.  Rather,  it  is  that  the 
Commission  has  (and  has  always  had)  a 
single  filing  fee  applicable  to  all  section 
203  appUcations.  A  proceeding 
involving  the  annual  updating  of  the 
filing  fees  is  not  an  appropriate  forum 
to  raise  an  objection  to  the  charging  of 
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a  single  filing  fee  for  all  section  203 
applications. 

In  addition,  effective  on  January  4, 
1993,  the  Commission  eliminated  its 
filing  fees  for  various  applications 
including  section  203  applications.^ 
This  action  effectively  moots  UtiUCorp's 
request  for  rehearing.^ 

Accordingly,  for  the  reasons  given 
above,  UtiUCorp's  request  for  rehearing 
will  be  dismissed. 

The  Commission  Orders 

UtiUCorp's  request  for  rehearing  is 
hereby  dismissed. 

By  the  Commission. 
Lin  wood  A.  Watson,  Jr., 

Acting  Secretary 

[FR  Doc.  93-2935  Filed  2-5-93:  8:45  am] 

BIUJNG  CODE  6701-«1-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CPR  Part  254 
RIN  10ia-AB81 

Spill-Response  Plans  for  Offshore 
Facilities  Including  State  Submerged 
Lands  and  Pipelines 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Interim  final  rule. 

SUMMARY:  The  Federal  Water  Pollution 
Control  Act  (FVVPCA)  as  amended  by 
the  Oil  Pollution  Act  of  1990  (OPA) 
requires  that  a  spill-response  plan  be 
submitted  for  offshore  facilities  prior  to 
February  18, 1993.  After  that  date,  a 
facility  for  which  a  response  plan  is 
required  by  the  act  may  not  handle, 
store,  or  transport  oil  imless  a  response 
plan  has  been  submitted.  This  interim 
rule  establishes  requirements  for  spill- 
response  plans  for  offshore  facihties 
including  associated  pipelines.  The 
interim  rule  provides  necessary 
guidsuice  to  operators  for  preparing  and 
submitting  spill-response  plans  that  are 
required  as  a  condition  of  operation 
beyond  the  February  18, 1993,  statutory 
deadline. 

EFFECTIVE  DATE:  This  interim  rule  is 
effective  February  18, 1993.  This 
interim  rule  will  expire  on  February  18, 
1995,  or  when  superseded  by  a  final 
rule. 


'  Elimination  of  Certain  Filing  Fees  in  parts  346 
and  381,  Order  No.  548.  58  FR  2968  Uan.  7, 1993). 
HI  FERC  Suts.  k  Regs.  1 (1993). 

'On  March  11.  1992.  UtiliCorp  filed  a  moUon  in 
Docket  No.  RM91-9-000,  the  1991  filing  fee 
updating  proceeding,  asking  that  the  Commission 
reopen  &at  proceeding  for  the  same  reasons  given 
here.  The  elimination  of  the  filing  fee  for  section 
203  applications  moots  this  motipn  as  well. 


FOn  FURT>1ER  INFORMATION  CONTACT: 

Lawrence  H.  Ake  or  John  V,  MirabeUa, 
Engineering  and  Technology  Division, 
telephone  (703)  787-1600. 
SUPPLEMENTARY  INFORMATION:  In  August 
1990,  Congress  passed  OPA  which 
amended  section  311{j)  of  the  FWPCA 
by  strengthening  provisions  concerning 
oil-spill  prevention  efforts  and  spiU- 
response  capability. 

Under  Executive  Order  (E.O.)  12777. 
the  Minerals  Management  Service 
(MMS)  has  responsibility  imder  FWPCA 
for  issuing  regulations  requiring  owners 
or  operators  of  offshore  facilities  to 
prepare  and  submit  spill-response 
plans.  The  FWPCA  requires  that  by 
February  18, 1993,  owners  or  operators 
of  offshore  facilities,  including 
associated  pipeUnes,  prepare  and 
submit  response  plans  and  ensure  the 
availability  of  private  personnel  and 
equipment  to  contain  discharges  of  oil 
and  hazardous  substances.  The  new 
authorities  apply  to  all  offshore  areas 
including  State  submerged  lands  but  not 
to  deepwater  ports  subject  to  the 
Deepwater  Ports  Act  (33  U.S.C.  1501  et 
seq.). 

An  advance  notice  of  proposed 
rulemaking  (ANPR)  was  pubUshed  in 
the  Federal  Register  on  August  12, 1992 
(57  FR  36032).  That  notice  informed  the 
pubUc  that  MMS  is  preparing  to  develop 
regulations  governing  the  estabUshment 
of  procedures,  methods,  and  equipment 
to  prevent  and  to  contain  discharges  of 
oil  and  hazardous  substances  under 
section  311(j)(l)(C)  of  FWPCA; 
preparation  and  submission  of  response 
plans  under  section  311(j)(5)  of  FWPCA 
and  section  4202(b)(4)  of  OPA;  and 
periodic  inspection  of  containment 
booms  and  response  equipment  under 
section  311(j)(6)(A)  of  FWPCA.  The 
notice  also  solicited  information 
concerning  the  development  of  these 
requirements.  The  MMS  is  proceeding 
with  review  and  analysis  of  comments 
received  and  vnll  shortly  begin 
development  and  pubUcation  of  a 
proposed  rule  covering  all  aspects  of 
these  requirements. 

Of  immediate  concern,  however,  is 
the  need  to  allow  owners  and  operators 
of  facilities  to  operate  under  an 
approved  spill-response  plan  as  soon  as 
possible.  This  need  is  dictated  by  a 
mandate  of  OPA  that  ovmers  or 
operators  of  facilities  submit  response 
plans  by  February  18, 1993.  Failure  to 
do  so  will  mean  that  a  faciUty  cannot  be 
used  to  handle,  store,  or  transport  oil 
until  the  owner  or  operator  submits  a 
plan.  To  meet  this  date,  MMS  has 
developed  interim  rules  that  will  ensure 
that  spill-response  plans  of  sufficient 
quality  are  being  developed  as  well  as 


provide  a  means  for  faciUty  owners  to 
comply  with  the  February  18, 1993, 
deadline.  This  process  will  ensure  that 
spill-response  plans  are  in  place  at  the 
earliest  possible  date  and  that  the 
beneficial  environmental  effects  of  spill- 
response  plans  can  be  realized  while 
more  extensive  regulations  to 
implement  OPA  are  being  developed. 

'The  MMS  has  estabUshed  an 
expiration  date  for  the  interim  rule  of 
February  18, 1995.  During  the  time  that 
the  interim  rule  is  in  effect,  it  will  allow 
for  an  orderly  submission  and 
processing  of  spill-response  plans.  The 
MMS  will  also  use  this  time  period  for 
completion  of  the  final  rule. 

In  developing  these  interim  rules  on 
spill-response  plans,  MMS  has  taken 
full  advantage  of  the  fact  that 
requirements  which  meet  most  of  the 
goals  of  OPA  are  already  in  place  under 
State  or  Federal  laws.  The  MMS.  for 
example,  currently  requires  a 
comprehensive  oil-spill  contingency 
plan  (OSCP)  from  lessees  operating  in 
the  Outer  Continental  Shelf  (OSC). 
Several  coastal  States  currently  have 
requirements  for  spill-response  plans  as 
well,  and  other  States  plan  to  issue 
requirements  in  the  near  future.  These 
requirements  were  developed  in 
response  to  the  same  concerns  that 
prompted  passage  of  OPA. 

The  OPA  requires  that  spill-response 
plans  identify  and  ensure  the 
availability  of  private  personnel  and 
equipment  necessary  to  respond  to  a 
worst  case  discharge.  For  the  purpose  of 
this  interim  rule,  iCb^S  is  considering  a 
continuous  oil  spill  from  a  facility  (e.g.. 
well  blowout)  to  be  a  worst  case 
discharge.  This  is  consistent  with 
current  requirements  for  OSCP's 
contained  in  MMS  regulations.  The 
MMS  requested  comments  on  the 
definition  of  a  worst  case  discharge  in 
the  ANPR  pubUshed  August  12, 1992, 
£md  may  modify  the  definition  based  on 
those  comments  when  final  regulations 
are  published. 

Tnese  interim  rules  will  ensure  that 
plans  will  be  reviewed  under  one  set  of 
regulations  regardless  of  where  the 
faciUty  is  located.  The  interim  rules  vdll 
not  require  owners  and  operators  now 
in  compliance  vdth  MMS  regulations  at 
30  CFR  250.42  to  submit  new 
documentation  for  faciUties  located  in 
the  OCS.  Mobile  drilling  unit  operations 
will  be  covered  by  lessee  response 
plans. 

Those  with  MMS  approved  OSCP's 
for  facilities  in  the  OCS  may  now 
expand  those  plans  to  include  facilities 
in  State  waters  of  the  same  geographic 
area.  Owners  and  operators  of  facilities 
in  State  waters  with  plans  approved  by 
the  State  are  required  to  submit  a  copy 
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of  tfa«  plan  to  MMS  M  well  as 
infoimadoQ  pertaining  to  ttia  apptovaL 
Coaiprehensiva  reqairaments  far 
devetopiBg  and  submitting  cpili- 
responw  plans  an  giv«D  for  ownan  and 
operators  that  <k}  not  Call  in  aithar  of 
these  categories. 

The  requirements  addressing  other 
aspects  of  the  Ao^ost  12. 1992,  notice 
(e.g.,  spill  prevention,  equipment 
inspection,  spills  of  hazardous 
materials)  will  be  addressed  latar  in 
other  proposed  regulatiiMis. 

Author 

This  document  was  prepared  by  ]ohn 
V.  Mirabella  and  Larry  R  Ake, 
Engineering  and  Technc4ogy  Division, 
MMS. 

E.0. 12291 

The  Department  of  the  Interior  (DCM) 
has  detemuned  that  this  intarira  rale 
does  not  meet  the  criteria  for  a  major 
rule  under  E.O.  12291. 

The  rule  will  have  virtually  no  eKact 
on  platform  facilities  in  Federal  waters 
which  make  up  over  75  percent  of  the 
population  of  ofEshore  platforms.  Many 
facilities  in  State  waters  will  be  able  to 
meet  the  requirements  of  the  interim 
rule  by  making  minor  modifications  to 
existing  plans.  The  MMS  estimates  that 
less  than  10  percent  of  offishore  platform 
^Knlities  will  need  new  plans. 

Pipeline  facilities  in  both  Federal  and 
State  waters  will  need  to  develop  spill- 
response  plans  for  the  first  time.  Most 
right-of-way  holders,  however,  are 
affiliated  with  producing  companies 
and  can  meet  the  requirements  of  the 
interim  mle  by  making  modifications  to 
existing  plans. 

The  hGAS  estimates  that  fewer  than 
550  plans  will  need  to  be  submitted  at 
a  cost  of  approximately  $5,500,000,  fai 
below  the  threshold  of  $100,000,000  for 
a  major  rule. 

Kagulatory  Flexibility  Act 

The  DOI  has  determined  that  this 
interim  rule  will  not  have  a  significant 
effect  on  a  substantial  number  of  small 
entities.  In  general,  the  entities  that 
engage  in  offshore  activities  are  not 
considered  small  due  to  the  technical 
and  financial  resources  and  experience 
necessary  to  safely  oooduct  such 
activities. 

Administrative  Prooediuv  Act 

The  MMS  has  determined,  in 
accordance  vrith  S  UjS.C  SS3(bM3XB)  of 
the  Administrative  Procednra  Act.  that 
a  notice  of  proposed  rulemaking  is  not 
required  aixl  is  impiacticabis  tn  the 
itsoaaoa  of  thia  niie.  The  iaterim  rule  is 
Beaded  to  provide  goidanoe  to  owners 
and  operators  of  onhore  f'f'^f^ki 


concerning  the  nreparatioo  and 
Biihmittjl  of  spill-respciue  vtans.  Plans 
are  requirad  to  be  si^mittea  by 
February  18, 1993.  by  the  FWPCA  as 
amended  by  OP  A.  Abesnt  aoj 
rulemaking,  die  OPA  itself  imposes  the 
obligation  to  submit  spiU-respaue 
plans.  This  interim  rule  merely 
interprets  the  statutory  provision  in 
providing  that  plans  already  in 
existence  for  spill-response  satisfy  the 
OPA  requirement*  until  a  new 
rulemaldng  occurs.  For  the  remaining 
facilitias  that  previously  did  not  have 
spill-response  plan  submission 
responsibility,  good  cause  exists  for  this 
interim  rule  because  those  operators  of 
focilitias  must,  under  the  OPA,  submit 
plans  or  else  face  shutdown  after 
February  18. 1993.  This  interim  rule 
provides  the  guidance  for  those  plans 
imtil  the  agency  is  able  to  develop 
further  guidance  after  liotice  and 
conunent  Absent  guidance  from  thi^ 
interim  rule,  the  public  interest  and 
health  and  safety  goals  of  the  OPA 
would  not  be  met. 

The  MMS  has  determined,  in 
accordance  with  5  U.S.C.  553(dK2).  that 
this  deadline  presents  a  good  cause  to 
waive  the  normal  30-day  waitingperiod 
for  the  rule  to  become  effective.  Tne 
interim  rule  will  allow  owners  and 
operators  of  offshore  fodlities  to 
continue  operations  during  notice  and 
comment  and  the  development  of  final 
rules. 

Paperwork  Redaction  Act 

The  collections  of  information 
contained  at  30  CFR  254.4  In  this  rule 
and  submitted  in  accordance  with  30 
CFR  250,42  have  been  apfHOved  by  the 
Office  of  Management  and  Budget 
[OMB)  under  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  number  1010-0057. 

The  collection  of  information 
contained  at  30  CFR  254.5  in  this  rule 
has  been  approved  by  OMB  under  44 
U.S.C.  3501  et  seq.  and  assigned 
clearance  number  1010-0091.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  48 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  resources,  gathwing  and 
maintaining  the  data  needed,  and 
completing  snd  revtawing  the  collection 
of  information. 

Send  comments  regarding  the  ^Mve 
collectian  olinfornietion,  inrJuding 
sxiggestions  for  reducing  the  burden,  to 
die  faifonnation  CoUectian  Clearsnoe 
Officer.  Minerals  Management  Service, 
Mail  Stop  2300, 381  Etdeo  Street. 
Hemdon,  Virginia  22070-4817,  and  the 
Office  of  MsniCemnnt  and  Budget. 
PapenMik  Radoctian  Project  (lOtO- 
0091).  Washington.  DC  20503. 


E.O.  12778 

The  DOI  has  certified  to  OMB  that 
this  interim  regulation  meets  the 
applicable  standards  provided  in 
sections  2(a)  and  2(b)(2)  of  E.O.  12778. 

National  EariraBinartal  Pirficy  Act 

The  MMS  has  examined  the  interim 
rulemaking  and  has  determined  that  this 
rule  does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  hiunan  environment  pursuant  to 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C)). 

List  of  Subjects  in  30  CFR  Part  254 

Continental  shelf,  Environmental 
protection,  Oi!  and  gas  development 
and  production,  Oil  and  gas  exploration. 
Pipelines.  Public  lands — mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  6. 1993. 
Richard  Roldan, 

Deputy  Assistant  Secretary,  Landaad 
Minerals  Management. 

For  the  reasons  set  forth  in  the 
preamble,  30  CFR  ck  E,  subchapter  B — 
Ofbhore,  is  amended  as  followr. 

1.  Part  254  is  added  to  read  as  follows: 

PART  254— SPHJ.-RESPONSE  PLAN& 
FOR  OFFSHORE  FACILITIES 
INCLUDING  STATE  SUBMERGED 
LANDS  AND  PIPELINES 


Cap 

254.0  Authority  £ar  iafbimation  collectioa. 

254.1  Definitions. 

254.2  General  requirements. 

254.3  Submiscioa  of  information. 

254.4  Of&hore  facilities  in  Federal  waters. 

254.5  Offshore  facilities  in  State  waters. 

254.6  Compliance  with  plan. 

254.7  Determination  of  adequacy 

Authority:  33  U.S.C  1321. 

$254.0    AeHterityfortntormellon 
collection. 

The  information  collection 
requirements  in  30  CFR  part  254  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501  et  seq.  and  assigned 
clearance  number  1010-0091.  The 
information  is  being  collected  to  inform 
the  Minerals  Management  Service 
(MMS)  of  operator  and  lessee 
preparations  for  response  to  potential 
pollution  of  the  offshore  environment. 

The  requirement  to  respond  is 
mandatory.  The  public  reporting  burden 
for  this  collection  of  information  is 
estimated  to  average  48  hours  per 
response  including  time  for  revievdng 
instruction,  searching  existing  data 
sources,  gatbaring  and  maiotaining  the 
data  needed,  and  completing  and 


Federal  Register  /  Vol.  58,  No.  24  /  Monday.  February  8,  1993  /  Rules  and  Regulations         7491 


reviewing  the  collection  of  information. 
Send  comments  regarding  the  burdens 
indicated  for  a  specific  information 
collection  or  any  other  aspect  of  the 
collection  of  information  pursuant  to 
the  provisions  of  this  part,  including 
suggestions  for  reducing  the  burden,  to 
the  Information  Collection  Clearance 
Officer;  Minerals  Management  Service; 
Mail  Stop  2300;  381  Elden  Street; 
Hemdon,  Virginia  22070-4817  and  the 
Office  of  Management  and  Budget; 
Paperwork  Reduction  Project  1010- 
0091;  Washington,  DC  20503. 

§254.1    Definitiont. 

For  the  purposes  of  this  part: 

Facility  means  any  structiue  or  group 
of  structiues  which  are  used  for  one  or 
more  of  the  following  purposes: 
Exploring  for.  drilling  for,  producing, 
storing,  processing,  or  transporting  oil. 
The  term  excludes  deepwater  ports  and 
their  associated  pipelines  but  includes 
other  pipelines  used  for  one  or  more  of 
these  purposes. 

Offshore  means  the  area  seaward  of 
the  line  of  ordinary  low  water  along  that 
portion  of  the  coast  which  is  in  direct 
contact  with  the  open  sea  and  the  area 
seaward  of  the  line  marking  the  limit  of 
inland  waters. 

Oil  means  hydrocarbons  produced  at 
the  wellhead  in  liquid  form  (includes 
distillates  or  condensate  associated  with 
produced  natural  gas),  as  well  as  oil  of 
any  kind  or  in  any  form,  including  but 
not  limited  to,  petroleum,  fuel  oil, 
sludge,  oil  refuse,  and  oil  mixed  with 
wastes  other  than  dredged  spoil. 

Operator  means  the  individual, 
partnership,  firm,  or  corporation  having 
control  or  management  of  operations  on 
the  leased  area  where  the  facility  is 
located  or  the  holder  of  a  right  of  use 
and  easement  granted  under  applicable 
State  law  or  the  Outer  Continental  Shelf 
Lands  Act,  e^s  amended,  for  the  area  in 
which  the  fecility  is  located. 

Pipeline  means  new  and  existing  pipe 
and  any  equipment,  appurtenance,  or 
building  used  or  intended  for  use  in  the 
transportation  of  oil.  Pipelines  do  not 
include  vessels  such  as  barges  or  shuttle 
tankers  used  to  transport  oil  from 
offshore  facilities. 

Regional  Supervisor  means  the  MMS 
officer  with  responsibility  and  authority 
for  operations  or  other  designated 
program  functions  within  an  MMS 
Region. 

§254.2    General  requirements. 

(a)  Not  later  than  February  18. 1993, 
all  offshore  facilities  shall  have 
submitted  a  spill-response  plan,  thereby 
meeting  the  provisions  of  §  254.4  or 
§254.3  of  this  part. 


(b)  Compliance  with  this  part  may  be 
achieved  by  a  lessee,  by  an  operator  on 
behalf  of  a  lessee,  or  by  a  pipeline  right- 
of-way  holder. 

(c)  The  spiU-response  plans  may  be 
for  a  single  lease  or  facility,  or  for  a 
group  of  leases  or  facilities  of  a  single 
operator  or  pipeline  right-of-way  holder, 
including  affiliates  which  are  located  in 
the  same  geographic  area. 

(d)  The  spill-response  plans 
submitted  to  the  Minerals  Management 
Service  (MMS)  shall  be  reviewed  and 
updated  annually,  with  all 
modifications  submitted  to  the  MMS 
office  of  original  submission.  The  spill- 
response  plans  originally  submitted  to  a 
State  shall  be  updated  in  accordance 
with  the  requirements  of  the  State. 

§254.3    Submission  of  information. 

Information  submitted  pursuant  to 
this  section  shall  be  sent  to  the 
appropriate  MMS  office  listed  below. 

la)  For  facilities  offshore  Alaska: 
Minerals  Management  Service,  Regional 

Supervisor.  Field  Operations,  Alaska 

OCS  Region,  949  East  36th  Avenue, 

Anchorage.  AK  99508-4302 

(b)  For  ofkhore  facilities  in  the 
Atlantic  Ocean: 

Minerals  Management  Service.  Regional 
Director,  Atlantic  OCS  Region.  381 
Elden  Street.  Hemdon.  VA  22070- 
4817 

(c)  For  offshore  facilities  in  the  Gulf 
of  Mexico: 

Minerals  Management  Service.  Regional 
Supervisor,  Field  Operations,  Gulf  of 
Mexico  OCS  Region,  1201  Elmwood 
Park  Boulevard.  New  Orleans.  LA 
70123-2394 

(d)  For  offshore  fadUties  in  the  Pacific 
Ocean  (except  offshore  Alaska): 
Minerals  Management  Service.  Regional 

Supervisor.  Field  Operations.  Pacific 
OCS  Region,  770  Paseo  Camarillo. 
Camarillo,  CA  93010-6064 

§254.4    Offshore  facilities  in  Federal 
waters. 

Lessees  or  facility  operators  of 
offshore  facilities  in  Federal  waters  shall 
develop,  submit,  and  maintain  an  oil- 
spill  contingency  plan  (OSCP)  prepared 
in  accordance  with  30  CFR  250.42.  Any 
plan  that  does  not  provide  for  response 
equipment  testing  or  response  drills 
shall  be  amended,  and  the  amendment 
shall  be  submitted  to  MMS  by  February" 
18, 1993. 

§  254.5    Offshore  facilities  in  State  waters. 

Operators  of  offshore  facilities  in  State 
waters  shall  be  in  compliance  with 
paragraphs  (a),  (b)  or  (c)  of  this  section. 

(a)  Amend  an  OSCP  approved  by 
MMS  to  include  facilities  in  State 
waters  of  the  same  geographic  area; 


(b)  Provide  a  copy  of  a  spill-response 
plan  that  has  been  submitted  to  a  State 
agency  for  approval  as  well  as  the 
following  information: 

(1)  A  list  of  the  offshore  fecilities  and 
leases  covered  by  the  plan. 

(2)  Name  and  address  of  agency  to 
which  the  plan  was  submitted. 

(3)  Date  plan  was  stj^mitted. 

(4)  If  the  plan  received  formal 
approval,  the  name  of  the  approving 
organization,  the  date  of  approval,  and 
a  copy  of  the  approval  letter  if  one  was 
issued. 

(5)  Identification  of  any  regulations  or 
standards  imder  which  the  plan  was 
prepared;  or 

(c)  Submit  an  oil-spill  response  plan 
(OSRP)  to  the  appropriate  MMS  office 
identified  in  30  CFR  254.3.  The  OSRP 
shall  contain  the  following: 

(1)  A  summary  of  availaole  oil-spill 
trajectory  analyses  which  are  specific  to 
the  area  of  operations.  The  summaries 
shall  specify  those  environmentally 
sensitive  areas  which  may  be  impacted 
and  strategies  to  be  used  for  their 
protection. 

(2)  Identification  of  response 
equipment  and  response  times  together 
with  materials,  support  vessels,  and 
procedures  to  be  employed  in 
responding  to  a  worst  case  discharge 
and  spills  of  short  duration  and  limited 
maximum  volume  (e.g..  tank  overflows, 
hose  failures).  For  the  purposes  of  this 
section,  a  capability  to  respond  to  a 
worst  case  discharge  requires  the  ability 
to  respond  to  a  continuous  oil  spill  (e.g., 
well  blowout).  Response  equipment  and 
strategies  shall  be  suitable  for 
anticipated  environmental  conditions  in 
the  area  of  operations. 

(3)  A  dispersant-use  plan  including  an 
inventory  of  the  dispersants  which 
might  be  proposed  for  use,  a  summary 
of  toxicity  data  for  each  dispersant,  a 
description  of  the  types  of  oil  on  which 
each  dispersant  is  effective,  a 
description  of  dispersant  application 
equipment  and  procedures,  and  an 
outline  of  the  procedures  to  be  followed 
in  obtaining  approval  for  dispersant  use. 

(4)  Provisions  for  response  drills  and 
for  inspecting,  testing,  and  maintaining 
response  equipment. 

(5)  Procedures  for  the  purpose  of  early 
detection  and  timely  notification  of  an 
oil  spill,  including  a  current  Ust  of 
names,  telephone  numbers,  and 
addresses  of  the  responsible  persons 
and  alternates  who  are  to  receive 
notification  of  an  oil  spill  and  the 
names,  telephone  numbers,  and 
addresses  of  regulatory  organizations 
and  agencies  to  be  notified  when  an  oil 
spill  is  discovered. 

(6)  An  inventory  of  applicable 
equipment,  materials,  and  supplies 
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which  is  available  locally  and 
regionally- 

(7)  Well-defined  and  specific  actions 
to  be  taken  after  discovery  of  an  oil  spill 
including  the  following: 

(i)  Designation  (by  name  or  position) 
of  an  oil-spiU  response  operating  team 
comprised  of  trained  personnel 
available  within  a  specified  response 
time  and  a  description  of  the  training 
that  such  personnel  will  receive; 

(ii)  Designation  (by  name  or  position) 
of  a  trained  spill-response  coordinator 
who  is  charged  with  the  responsibility 
and  is  delegated  commensvirate 
authority  for  directing  and  coordinating 
response  operations;  and 

(ill)  A  planned  location  for  a  spill- 
response  operations  center  and  a 
reliable  commimications  system  for 
directing  the  coordinated  overall 
response  operations. 

(8)  Provisions  for  disposal  of 
recovered  oil,  oil-contaminated 
material,  and  other  oily  wastes. 

(9)  Provisions  for  monitoring  and 
predicting  spill  movement 

(10)  In  Alaskan  waters  only, 
grovisions  for  ignition  of  an 
uncontrollable  oil  spill  and  the 
gmdelines  to  be  followed  in  making  the 
decision  to  ignite. 

§254X    CompUanc*  with  plan. 
Responsible  parties  or  their 
authorized  representatives  shall  conduct 
operatiocis  in  accordance  with  aU  plans 
submitted  or  referenced  pursuant  to  this 
part 

i  2S4.7    Detennlnafton  of  adequacy. 

If  the  Regional  Supervisor  determines 
at  any  time  that  a  re^cHise  plan 
submitted  to  MMS  or  a  State  is 
inadequate,  the  Regional  Supervisor 
will  specify  deficiencies  in  the  plan, 
and  the  responsible  party  shall  take  the 
actions  necessary  to  modify  the  plan. 

[FR  Doc  93-299S  FOed  2-4-93;  lOKW  am] 
BuaM  cooe  4si«-«n-« 


1993.  These  special  local  regulations  are 
needed  to  provide  for  the  safety  of 
participants  and  spectators  on  the 
navigable  waters  auring  this  event.  The 
efiect  will  be  to  restrict  general 
navigation  in  the  regulated  area  for  the 
safety  of  participants  in  the  swim,  and 
their  attending  personnel. 

EFFECTIVE  DATES:  The  regulations  in  33 
CFR  100.507  become  effective  from  6:30 
a.m.  until  1  p.m.,  on  June  13, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  L.  Phillips,  Chief.  Boating 
Affairs  Branch,  Fifth  Coast  Guard 
District,  431  Crawford  Street. 
Portsmouth.  Virginia  23704-5004  (804) 
398-6204,  or  Commander,  Coast  Guard 
Group  Baltimore  (410)  576-8516. 

DRAFTING  INFORMATION:  The  drafters  of 
this  notice  are  QMl  Kevin  R.  Connors, 
project  officer,  Boating  Affairs  Branch, 
Boating  Safety  Division,  Fifth  Coast 
Guard  District,  and  LT  Kathleen  A. 
Duignan,  project  attorney.  Fifth  Coast 
Guard  District  Legal  Staff. 

DISCUSSION:  Mr.  Charles  Nabit  a 
representative  of  the  March  of  Dimes, 
submitted  an  application  on  October  8, 
1992  to  hold  the  Great  Qiesapeake  Bay 
Swim  Event  on  June  13, 1993. 
Approximately  600  swimmers  will  start 
from  Sandy  Point  State  Park  and  swim 
between  the  William  P.  Lane  Jr. 
Memorial  Twin  Bridges  to  the  Eastern 
Shore.  This  is  the  type  of  event 
contemplated  by  these  regulations  and 
the  safrty  of  the  participants  depends 
upo6  control  of  vessel  traffic,  therefore 
the  regulations  in  33  CFR  100.507  are 
implemented.  During  the  swim  itself,  all 
vessel  traffic  will  have  to  be  stopped, 
however  vessel  traffic  will  be  permitted 
to  transit  the  regulated  area  as  the  swim 
progresses,  so  commercial  traffic  should 
not  be  severely  disrupted. 

Dated:  January  29, 1993. 
W.T.  LeUnd, 

Rear  Admiral.  US.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District. 
IFR  Doc.  93-2958  Filed  2-5-93;  8:45  am] 
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33  CFR  Part  100 
[COO  05-92-96] 

Special  Local  Regutationa  for  Marina 
Evanta;  The  Qraat  Chaaapaaka  Bay 
Swim  Event,  Ciwaapeake  Bay,  MO 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  implemflntatian. 

SUMMARY:  This  notice  implements  33 
CFR  100.507  for  the  Great  Chesapeake 
Bay  Swim  Event  to  be  held  on  June  13, 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-4591-1] 

National  Oil  and  Hazardoua 
Substancaa  Contingancy  Plan; 
National  PriorMea  Uat  Update 

AGENCY:  Environmantal  Protection 
Agency. 


ACTION:  Notice  of  deletion  of  the  Picneer 
Sand  Company  Site  from  the  National 
Priorities  List  (NPL). 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  annoimces  the  deletion  of 
the  Pioneer  Sand  Company  Superfund 
Site  (the  Site)  in  Pensacola,  Florida, 
from  the  National  Priorities  List  (NPL). 
The  NPL  is  appendix  B  of  40  CFR  part 
300  which  is  the  National  Oil  and 
Hazardous  Substances  Contingency  Plan 
(NCP).  which  EPA  promulgated 
piu^uant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended. 
EPA  and  the  State  of  Florida  have 
determined  that  all  appropriate  Fund- 
financed  responses  under  CERCLA  have 
been  implemented  and  that  no  further 
cleanup  by  responsible  parties  is 
appropriate.  Moreover,  EPA  and  the 
State  of  Florida  have  determined  that 
remedial  actions  conducted  at  the  Site 
to  date  have  been  protective  of  public 
health,  welfare,  and  the  environment. 
EFFECTIVE  DATE:  February  8. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patsy  Goldberg.  Remedial  Project 
Manager.  Soudi  Superfund  Remedial 
Brandi,  Waste  Management  Division, 
U.S.  Environmental  Protection  Agency, 
Region  IV.  345  Courtland  Street,  NE., 
Atlanta,  GA  30365,  (404)  347-2643,  or 
Betty  Winter.  Community  Relations 
Coordinator,  at  the  same  address  and 
phone  number  as  noted  above. 
ADDRESSES:  Comprehensive  information 
on  this  Site  is  available  at  the  following 
addresses: 

EPA  Region  IV  Public  Docket;  U.S. 
Environmental  Protection  Agency, 
Region  IV;  345  Courtland  Street,  NE., 
Atlanta,  Georgia  30365,  Hours:  Mon- 
Fri  8  a.m.-4  p.m. 
and 
West  Florida  Regional  Library.  200  West 
Gregory  Street,  Pensacola,  Florida, 
Hours:  M-TH  9  a.m.-8  p  jn.,  Fri-Sat 
9  a.m.-5  p.m.,  Sun  1-5  p.m. 
SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is: 

Pioneer  Sand  Company  Superfund  Site. 
Pensacola,  Florida 

A  Notice  of  Intent  to  Delete  for  this 
Site  was  published  December  1, 1992 
(57  CFR  56882).  The  closing  date  for 
comments  on  the  Notice  of  Intent  to 
Delete  was  January  1, 1992.  EPA 
received  one  comment  letter  from  the 
U.S.  Navy,  one  of  two  settlors  named  in 
the  Consent  Decree  for  the  Site.  The 
settlor  was  concerned  that  the  delisting 
of  the  Site  one  and  one  half  years  after 
cleanup  might  impose  additional 
financial  burdens  in  the  event  that  the 
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Site  should  be  restored  to  the  NPL  In 
its  response,  EPA  cites  the  section  in  the 
National  Contingency  Plan  (NCP)  that 
allows  for  restoration  of  the  Site  to  the 
NPL  without  application  of  the 
Hazardous  Ranking  Scoring  (HRS) 
process.  EPA's  detailed  response  to  the 
comment  can  be  found  in  the 
Responsiveness  Summary  filed  in  the 
EPA.  Region  IV  Deletion  Docket. 

The  EPA  identifies  sites  which  appear 
to  present  a  significant  risk  to  public 
health,  vreUare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardous  Substance 
Response  Trust  Fund  (Fund-)  financed 
remedial  actions.  Any  site  deleted  from 
the  NPL  remains  eligible  for  Ftmd- 
financed  remedial  actions  in  the 
unlikely  event  that  conditions  at  the  site 


warrant  such  action.  Section 
300.425(e)(3).  Deletion  of  a  site  from  the 
NPL  does  not  affect  responsible  party 
Uability  or  impede  agency  efforts  to 
recover  costs  associated  with  response 
efforts. 

List  of  Subfectt  in  40  CFR  part  300 

Air  pollution  control.  Hazardous 
waste. 

Dated:  January  28, 1993 

For  the  reasons  set  out  in  the 
preamble.  40  CFR  part  300  is  amended 
as  follows: 

PART  300— {AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Aathorily:  42  U.S.C  9601-9657;  33  U.S£. 
1321(c)(2):  E.a  12777.  56  FR  54757.  3  CFR. 


1991  Comp..  p.  351;  E.0. 12580.  52  FR  2923. 
3  CFR.  1987  Comp.,  p.  193. 

Appendix  B— [Amended] 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  under  Florida  by  removing 
the  site  for  "Pioneer  Sand  Company 
Site.  Warrington";  and  by  revising  the 
total  number  of  sites,  "1.081"  to  read 
"1.080". 

Dimald  Gulnyard, 

Acting  Regional  Administrator.  USEPA 
Region  4. 

[FR  Doc.  93-2956  Filed  2-5-03;  8.-4S  am] 
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Proposed  Rules 


Fadwal  Kagistar 

VoL  58.  No.  24 

Monday,  Pebiuaiy  8,  1993 


TN8  •«*»  of  th«  FEDERAL  REGISTER 
oonWns  no«cM  to  tw  pubUc  o(  the  pfoposed 
IssuvK*  of  niM  and  regulations.  The 
purpoM  of  th«M  nolicM  Is  to  give  interested 
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DEPARTMENT  OF  TRANSPORTATION 
Fadaral  Aviation  Administration 
14CFRPart39 

[Doctol  No.  «2-CE-61-AO] 

Airworthlnosa  Diractivas;  Caaana  T210 
Sariaa  Airplanaa  Modifiad  by 
Supplamantal  Typa  Cartificata 
SA2231CE  or  Supplamantai  Typa 
Cartificata  SA3203Niyi 

agency:  Federal  Aviation 

Administration,  DOT. 

ACnON:  Notice  of  proposed  rulemaking 

(NPRM). 


summary:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  Cessna  T210 
series  airplanes  equipped  with  a 
turbocharged  Continental  TSIO-520R 
engine  and  intercooler  installation  in 
accordance  with  Supplemental  Type 
Certificate  (STC)  SA2231CE  or  STC 
SA3203NM.  The  proposed  action  would 
require  inspecting  the  air  induction 
hose  to  determine  whether  a  Gates  hose 
(part  number  20987  or  21370)  is 
installed,  and  replacing  any  such  hose 
with  The  Aircraftsman  hose  (part 
nvunber  MW1118).  which  is  designed  to 
handle  the  high  turbocharger  exit  air 
temperature.  One  of  the  affected 
airplanes  lost  engine  power  at  high 
altitude  because  hot  air  from  the 
turbocharger  caused  the  Gates  air 
induction  hose  to  split.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  air  induction  hose 
failure,  whidi  could  result  in  loss  of 
engine  power. 

DATES:  Comments  must  be  received  on 
or  before  April  30, 1993. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  92-CE-61- 
AD,  room  1558,  601  E.  12th  Street, 
Kansas  City.  Missouri  64106.  Comments 
may  be  ini^iected  at  this  location 


between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  holidays  excepted. 

Information  that  relates  to  the 
proposed  AD  may  be  examined  at  the 
Rules  Docket  at  the  address  above.  Parts 
needed  as  a  result  of  the  proposed  AD 
may  be  obtained  from  The  Aircraftsman, 
7000  Merrill  Avenue,  Hangar/Box  PlOO, 
Chino,  California  91710;  Telephone 
(909) 393-0884. 

FOR  FURTHER  MF0RMAT10N  CONTACT:  Ms. 
Elizabeth  Bumann.  Aerospace  Engineer. 
Los  Angeles  Aircraft  Certification 
Office,  FAA,  3229  E.  Spring  Street,  Long 
Beach.  California  90806;  Telephone 
(310)  988-5265;  Facsimile  (310)  988- 
5210. 

SUPPt-EMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
pro[>osed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  IDocket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  92-CE-61-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Coimsel,  Attention: 


Rules  Docket  No.  92-CE-61-AD.  room 
1558. 601 E.  12th  Street.  Kansas  Qty, 
Missouri  64106. 

Discussion 

Supplemental  Type  Certificate  (STC) 
SA2231CE  and  STC  SA3203NM 
incorporate  The  Aircraftsman 
intercooler  installation  on  Cessna 
Models  T210K.  T210L.  T210M,  and 
T210N  airplanes  equipped  with  a 
turbocharged  Continental  TSIO-520R 
engine.  Air  induction  hoses.  Gates  part 
number  (P/N)  20987  and  P/N  21370, 
were  approved  as  part  of  these  STC 
approvals.  These  hoses  route  the  exit 
(hot)  air  firom  the  turtKx:harger  to  the 
intercooler.  The  maximum  heat  resistant 
temperature  of  these  hoses  is  257 
degrees  Fahrenheit,  and  the  hose  is  not 
designed  to  handle  air  temperatures 
exiting  the  aircraft  turbocharger.  One  of 
the  affected  airplanes  lost  engine  power 
at  high  altitude  because  hot  air  from  the 
turbocharger  caused  the  Gates  air 
induction  hose  to  split. 

The  intercooler  installation  also 
allows  the  use  of  The  Aircraftsman 
induction  hose,  P/N  MW1118,  which  is 
designed  to  handle  the  high 
turbocharger  exit  air  temperatures. 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
the  FAA  has  determined  that  AD  action 
should  be  taken  to  prevent  air  induction 
hose  failure,  which  could  result  in  loss 
of  engine  power. 

Since  the  condition  described  is  likely 
to  exist  or  develop  in  other  Cessna  T210 
series  airplanes  of  the  same  type  design 
that  are  equipped  with  a  turbocharged 
Continental  TSIO-520R  engine  and 
intercooler  installation  in  accordance 
with  STC  SA2231CE  or  STC 
SA3203NM,  the  proposed  AD  would 
require  inspecting  the  air  induction 
hose  to  determine  whether  a  Gates  hose 
(part  number  20987  or  21370)  is 
installed,  and  replacing  any  such  hose 
with  The  Aircraftsman  hose  (part 
number  MW1118),  which  is  designed  to 
handle  the  hi^  turbocharger  exit  air 
temperature. 

Tne  FAA  estimates  that  390  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhour  per  airplane 
to  accomplish  the  proposed  action,  and 
that  the  average  labor  rate  is 
approximately  $55  an  hour.  Parts  cost 
approximately  $135  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
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the  proposed  AD  oo  U^.  operators  is 
estimated  to  be  $74,100. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  eCfects 
on  the  States,  cm  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefbie, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufBdent 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a  "major 
rule"  under  Executive  Oder  12291;  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket  A  copy  of  it  may  be  obtained  by 
contacting  \he  Rules  Docket  at  the 
location  provided  under  the  caption 
"AOORESSeS". 

List  of  Sobfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviaticm 
Regulations  as  follows: 

PART  39— AIRWOftTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AadMrity:  49  U.S.C  wp.  13S4(a),  1421 
and  1429: 49  VS.C.  106^;  and  14  CFR 
11.89. 

139.13    (AuMndMQ 

2.  Secticm  39.13  is  amended  by 
adding  the  following  new  AD: 

Cessna  AJnTaA  Campumf.  Docket  Na  92- 
CS-61-AD. 

Applicability:  The  following  model 
airplanes  (all  serial  numben)  equipped  with 
a  Continental  TSIO-620R  engine  and 
intercaoiflr  installation  in  eocordanoe  with 
the  applicable  tupplemental  type  certificate 
(STC).  caftificatMi  In  any  category: 


Mom 

ModMUfay 
8TC 

T?10M 

SAIWIWfM 

TJinw 

ftAfy^yiM 

Cbo^i^tance.- Required  Mfithln  tlie  next  SO 
hours  tlme-in-Mrvice  afiar  the  efiectiva  data 
of  this  AD,  unless  already  accomplished. 

To  prevent  air  induction  hose  milura. 
which  could  result  in  loss  of  engine  power. 
accomplish  dw  foUowing: 

(a)  Visually  Inspect  between  the 
tuifaodiargar  and  iotercooler  to  detannine 
whetiber  a  Gates  air  induction  hose,  part 
number  fP/N)  20987  or  P/N  21370,  li 
installed  If  ■  Gates  hose  Is  insUUed,  prior  to 
further  flight,  accomplish  the  fbllotving:  (1) 
Loosen  the  two  AN737-TW  clampt  and 
remove  the  Gates  hose.  (2)  Install  The 
Aircraftsman  hose.  P/N  MW1118,  and  tighten 
the  two  AN737-TW  clamps,  (b)  Special  flight 
permits  may  be  issued  in  accordance  with 
FAR  21.197  and  21.199  to  operate  the 
airplane  to  a  location  where  the  requirements 
of  this  AD  can  be  accomplished,  (c)  An 
alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Loc  Angeles 
Aircraft  Certification  Office,  FAA,  3229  E. 
Spring  Street  Long  Beach.  California  90806. 
The  request  shall  be  fewwarded  tiirough  an 
appropriate  FAA  Maintenance  las(>ector, 
who  may  add  comments  and  then  send  It  to 
the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  Aircraft 
Certification  Office. 

(d)  All  persons  afEacted  by  this  directive 
may  examine  any  infonnation  referred  to 
herein  upon  request  to  the  FAA,  Central 
Region,  Office  of  the  Assistant  Chief  Counsel, 
room  1558, 601  E.  12th  Street  Kansas  City, 
Missouri  64106.  Parts  needed  as  a  result  of 
this  action  may  he  obtained  from  The 
Aircraftsman,  7000  Merrill  Avenue,  Hangar/ 
Box  PlOO,  Oiino.  GaUfomla  917ia 

Issued  hi  Kansas  Qty.  Missouri,  on 
February  1, 1993. 

Bairy  0.  deawnts. 

Manager,  Saudi  Atplaiw  Directorate,  Airaafl 

Certification  Service. 

rPR  Doc  93-2983  Filed  2-5-93;  8:45  am] 

HLUNQ  cow  4S10-1S-U 


Modsl 

ModMedtoy 
STC 

TJinK     ■  . 

BA^^flC^ 

T210L 

SA2231CC 

14  CFR  Pert  39 

[OookM  No.  •2-NM-a42-AD] 

Alrworthlneee  DIrectivee;  Deeseult 
AvIetfon  Model  Myetere-Felcon  900 
Seriee  Alrplenee 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACnON:  Notice  of  propoeed  rulemaking 
CNPRM). 

StJMMARV:  This  doomieat  propoaea  the 
adoption  of  a  new  airwortnineaa 


directive  (AD)  that  is  applicable  to 
certain  Dassault  Aviation  Modal 
Mystere-Falcon  900  terise  airplanea. 
This  nopoaal  %vould  reouire 
modmcadoo  of  the  windshield  support 
stnictur»-to-afi  wiiKlow  frame 
attachment  at  frame  4.  This  propoaal  la 
prompted  by  the  results  of  fatigue  lesti, 
wfaifii  revealed  cracking  in  the 
windshield  support  structure  at  the  aft 
window  frame  attachment  points.  The 
actions  specified  by  the  propoeed  AD 
are  intended  to  prevent  utigue  crackiiig, 
which  could  baud  to  reduced  strucbual 
integrity  of  the  windshield  support 
structtire  and  potoitial  loss  of  me 
windshield. 

DATES:  Ck)mment8  must  be  received  by 
April  5, 1993. 

ADDRESSES:  SubmM  comments  In 
triplicate  to  the  FWlwal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  DoclLet  No.  92-NM- 
242-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Falcon  Jet  Corporation.  Customer 
Support  Department.  Teterboro  Airport. 
Teterlx>ro.  New  Jersey  07608.  This 
infonnation  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW.,  Renton, 
Washington. 

FOR  FURTHER  MFORMATION  CONTACT.  Mr. 
Oeg  Holt,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113. 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Rsntoo. 
Washington  98055-4056;  telephooe 
(206)  227-2140:  fax  (206)  227-1320. 

SUPPLSMENTARY  eiPORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  muHng  of  the 
proposisd  rule  by  submitting  such 
wfritten  data,  viewrs.  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  tbov,  will  be 
considered  before  takii^  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  qMcifically  invited  on 
the  ovarall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  oommants 
submitted  %irlll  be  available,  both  before 
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and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92-NM-242-AD."  The 
postcard  will  be  date  stimped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
92-NM-242-AD,  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  Direction  Generate  de  I'Aviation 
Qvile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Dassault 
Aviation  Model  Mystere-Falcon  900 
series  airplanes.  The  DGAC  advises  that 
during  fatigue  testing  on  a  Dassault 
Aviation  Model  Mystere-Falcon  900 
series  airplane,  cracks  were  found  in  the 
windshield  support  structxire-to-aft 
window  frame  attachment  points.  These 
cracks  were  due  to  the  deformation  of 
the  structural  elements  within  this  area. 
Fatigue  cracking  in  this  area,  if  not 
detected  and  corrected,  could  lead  to 
reduced  structural  integrity  of  the 
windshield  support  structure  and 
potential  loss  of  the  windshield. 

Dassault  Aviation  has  issued  Service 
Bulletin  F900-53-12  (F900-91)  and 
Appendix  1  to  that  service  bulletin,  both 
dated  July  8, 1992.  which  describe 
procedures  for  accomplishing 
Modification  F900  M613.  This 
modification  entails  installing  a  doubler 
on  the  window  frame  and  the 
windshield  support  structure  at  frame  4; 
installing  shims  at  the  bottom  of  the 
window  frame  recesses;  and  changing 
the  type  of  fasteners.  Accomplishing 
this  modification  would  reduce 
deformation  between  the  support 
structure  and  the  window  fi:Bme  by 
mechanically  reinforcing  the  attachment 
zone.  The  DGAC  classified  this  service 
bulletin  as  mandatory  and  issued 
French  Airworthiness  Directive  92-139- 
011(B).  dated  July  8. 1992.  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 


operation  in  the  United  States  under  the 
provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
modification  of  the  windshield  support 
structure-to-aft  window  frame 
attachment  at  frame  4.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  10  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  45  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $24,750.  or  $2,475  per 
airplane.  This  total  cost  figxire  assumes 
that  no  operator  has  yet  accompbshed 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  suDstantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  PoUdes 
and  Procedures  (44  FR  11034.  February 
26. 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  undw  the 
caption  "AODRCSSES.** 


LIflt  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Propoied  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39-AiRWORTHtNE88 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Antfrnrity:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

139.13    [AMENDED] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

DaflMolt  Ayiation:  Dockal  e2-NM-242-AD. 

Applicability:  Model  Mystere-Falcon  900 
series  airplanes;  serial  numbers  1  through  9. 
Inclusive;  and  11  through  20.  Inclusive; 
certificated  In  any  categwy. 

Compliance:  Required  as  Indicated,  unless 
accomplished  previously. 

To  prevent  reduced  structural  Integrity  of 
the  windshield  support  structure  and 
potential  loss  of  the  windshield,  accomplish 
the  follomng: 

(a)  For  airplane  serial  number  1:  Prior  to 
the  accinnulation  of  3.750  total  landings,  or 
within  6  months  after  the  effective  date  of 
this  AD,  whichever  occurs  later,  modify  the 
windshield  support  structure-to-aft  window 
frame  attachment  at  frame  4  on  the  right- 
hand  and  left-hand  sides,  in  accordance  with 
Dassault  Aviation  Service  Bulletin  F900-53- 
12  (F90O-91)  and  Appendix  1  to  that  service 
bulletin,  both  dated  July  8, 1992. 

(b)  For  airplanes  having  serial  numl)ers  2 
through  9,  inclusive,  and  11  through  20. 
inclusive:  Modify  the  windshield  support 
structure-to-aft  window  frame  attachment  at 
frame  4  on  the  right-hand  and  left-hand 
sides,  in  accordance  with  Dassault  Aviation 
Service  Bulletin  F900-53-12  (F900-91)  and 
Appendix  1  to  that  service  bulletin,  Iwth 
dated  July  8, 1992;  and  at  the  later  of  the 
times  specified  in  paragraphs  (bHl)  and  (bM2) 
of  this  AD. 

(1)  Prior  to  the  accinnulation  of  3,750  total 
landings,  or  writhin  6  years  since  date  of 
manubcture,  whichever  occurs  first 

(2)  Within  6  months  after  the  effective  date 
of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113,  FAA. 
Transport  Airplane  EhrectOTate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Priix:ipal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardizatioa 
Branch,  ANM-113. 
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Note:  Information  concoming  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Bnmch, 
ANM-H3. 

(d)  Special  flight  pennits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 

accomplished. 

Issued  in  Renton,  Washington,  on  February 
2. 1993. 

lames  V.  Devaoy, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Servjce. 
(PR  Doc.  93-2868  Filed  2-8-93;  8:45  am] 
BuxiNG  CODE  4eie-i»-r 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[PS-19-«2] 

RIN  1545-AR1S 

Carryover  Allocations  and  Other  Rules 
Relating  to  the  Low>lncome  Housing 
Credit;  Hearing  Cancellation 

AGENCY:  Internal  Revenue  Service. 
Treasury. 

ACTXm:  Cancellation  of  notice  of  public 
hearing  on  proposed  regulations. 

SUMMARY:  This  doaunent  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  Income  Tax 
Regulations  that  prevent  a  corporate 
partner  from  avoiding  corporate-level 
gain  through  transactions  with  a 
partnership  involving  equity  interests  of 
the  partner. 

DATES:  The  pubUc  hearing  originally 
scheduled  for  Tuesday.  February  16. 
1993.  beginning  at  10  a.m.  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Slaughter  of  the  Regulations  Unit. 
Assistant  Chief  Counsel  (Corporate). 
202-622-7190  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  proposed 
umendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  under 
section  42  of  the  Internal  Revenue  Code 
of  1986,  as  amended.  A  notice  of 
proposed  rulemaking  and  public 
hearing  appearing  in  the  Federal 
Register  for  Tuesday,  December  29, 
1992  (57  FR  61852),  announced  that  the 
public  hearing  on  proposed 
amendments  under  section  42  of  the 
Internal  Revenue  Code  of  1986  would  be 
held  on  Tuesday,  February  16, 1993, 
beginning  at  10  a.m.,  in  the  IRIS 
Auditoritim,  Seventh  floor,  7400 
Corridor,  Internal  Revenue  Building, 


1111  Constitution  Avenue,  NW., 
Washington.  DC. 

The  public  hearing  scheduled  for 
Tuesday  February  16, 1993,  has  been 
cancelled. 
Cynthia  E.  Grigriiy, 

Alternate  Federal  Register  Liaison  Officer. 
Assistant  Chief  Counsel  (Corporate). 
(FR  Doc.  93-2985  Filed  2-5-93;  8:45  am] 
MUJNQ  CODE  4«3e-01-M 


26  CFR  Parts  26  and  301 
[PS-73-B8:  PS-32-^] 

RIN  1545-AL75;  1545-AOe9 

Generation-Skipping  Transfer  Tax; 
Extension  of  Time  for  Public 
Comments  ^ 

AGENCY:  Internal  Revenue  Service. 
Treasury. 

ACnON:  Notice  of  extension  of  time  for 
public  comments. 

SUMMARY:  This  document  provides 
notice  of  an  extension  of  time  for 
submitting  public  comments  concerning 
the  notices  of  proposed  rulemaking 
relating  to  the  generation-skipping 
transfer  tax  imposed  under  chapter  13  of 
the  Internal  Revenue  Code.  The 
extended  deadline  for  submission  of 
comments  is  March  31, 1993. 

DATES:  Written  comments  must  be 
received  by  March  31, 1993. 

ADDRESSES:  Submissions  should  be  sent 
to:  Internal  Revenue  Service,  P.O.  Box 
7604.  Ben  Franklin  Station,  Attn: 
CC:CORP:T:R  (PS-73-88;  PS-32-90), 
room  5228,  Washington,  DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  B.  Franklin,  202-622-3090  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION:  On 
Thursday.  December  24, 1992,  the 
Internal  Revenue  Service  published  in 
the  Federal  Register,  a  notice  of 
proposed  rulemaking  (PS-32-90)  (57  FR 
61353)  relating  to  the  Uability  for  the 
generation-sldpping  transfer  tax  when  a 
direct  skip  occurs  at  death  with  respect 
to  property  held  in  a  tnist  arrangement, 
and  a  notice  of  proposed  rulemaking 
(PS-73-88)  (57  FR  61356)  relaUng  to  the 
generation-skipping  transfer  tax 
imposed  under  chapter  13  of  the 
Internal  Revenue  Code.  These  proposed 
regulations  stated  that  the  public 
comments  were  to  be  received  by 
February  1, 1993.  This  document 
extends  the  period  for  the  submission  of 


comments  on  the  proposed  regulations 

to  March  31. 1993. 

Dale  D.  Good*, 

Federal  Register  Liaison  Officer.  Asst  Chief 

Counsel  (Oarporate). 

[FR  Doc.  93-2686  Piled  2-5-93;  8:45  am] 

BNJJNQ  cooe  4Me-ei-« 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[00011-93-01] 

Drawbridge  Operation  Regulations; 
Eureka  Slough,  CA 

AGENCY:  Coast  Guard,  DOT. 

ACnON:  Notice  of  proposed  rulemaking. 

SUMMARY:  At  the  request  of  the  North 
coast  railroad,  the  Coast  Guard  proposes 
a  change  to  the  regulation  for  the  North 
Coast  Railroad  Bridge  crossing  over 
Eureka  Slough,  mile  0.3  in  Eiueka, 
California.  The  change  would  eliminate 
openings  of  the  draw  for  the  passage  of 
vessels.  The  bridge  is  presently  required 
to  open  on  24  hours  advance  notice,  but 
has  not  opened  for  vessels  for  at  least 
eight  years.  This  action  should  relieve 
the  bridge  owner  of  the  burden  of 
maintaining  the  machinery  and  of 
having  a  person  available  to  open  the 
draw  and  should  still  provide  for  the 
reasonable  needs  of  navigation. 
DATES:  Comments  must  be  received  on 
or  before  Mardi  25, 1993. 
ADDRESSES:  Comments  may  be  mailed  to 
Commander  (oan-br).  Eleventh  Coast 
Guard  District,  Bldg.  10  room  214,  Coast 
Guard  Island,  Alameda,  CA  94501- 
5100,  or  may  be  delivered  to  room  214 
at  the  same  address  between  7  a.m.  and 
4  p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (510)  437-3514.  Commander  (oan-br) 
maintains  the  public  docket  for  this 
rulemaking.  Comments  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  Bldg.  10  room 
214.  Coast  Guard  Island  Alameda. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerry  P.  Olmes,  Bridge  Administrator, 
Eleventh  Coast  Guard  District  at  (510) 
437-3514. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Coatments 

The  Coast  guard  encourages  interested 
persons  to  participate  in  this  rulemaking 
by  submitting  written  data,  views,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD  11-93-01)  and  the  specific  section 
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of  this  proposal  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
cuiiiments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  Commander  (oan- 
br)  at  the  address  under  "A1X)RESSES." 
The  request  should  include  reasons  why 
a  hearing  would  be  beneficial.  If  it 
determines  that  the  opportxmity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Jerry  P. 
Olmes,  Project  Officer,  and  Lieutenant 
Commander  Craig  M.  Juckniess,  Project 
Attorney,  Eleventh  Coast  Guard  District 
Legal  Office. 

Background  and  Purpose 

In  early  1985,  the  Eureka  Southern 
Railroed  piut:has6d  the  bridge  and  rail 
line  from  the  Northwestern  Pacific 
Railroad.  Since  that  date  there  have 
been  no  requests  to  open  the  railroad 
bridge.  The  North  Coast  Railroad, 
successor  to  the  Eureka  Southern 
Railroad,  now  requests  to  be  relieved  of 
the  biirden  of  maintaining  the  bridge  as 
a  movable  bridge. 

DiscussioD  of  Proposed  Amendment 

The  proposed  amendment  would 
eliminate  the  requirement  that  the 
bridge  open  for  tne  passage  of  vessels. 

The  railroad  bridge  crosses  Eureka 
Slough  approximately  0.3  miles 
upstream  of  the  slough's  confluence 
with  Areata  Bay.  the  northerly  arm  of 
Humboldt  Bay.  Historically,  the  slough 
was  used  for  hauling  logs  to  mills  at 
Eureka.  Although  there  has  been  no  log 
hauling  on  the  slough  for  many  years, 
the  slough  is  used  occasionally  by  small 
motorized  fishing  boats,  and  until 
recently,  a  few  commercial  fishing  boats 
moored  at  the  mouth  of  the  slough.  No 
vessel  requests  for  opening  the  draw 
have  been  received  since  1985.  There 
are  no  navigation  improvements 
upstream  of  the  railroad  bridge,  and  all 
other  bridges  on  the  waterway  are  fixed 
bridges.  The  railroad  bridge  is  quite  low. 
It  has  vertical  clearances  of  4  ft.  above 
Mean  High  Water  and  11  ft  above  Mean 
Lower  Low  Water.  These  clearances  are 
more  restrictive  than  vertical  clearances 
of  the  VS.  Hi^way  101  bridge,  1,000 


fiset  upstream  of  the  railroad  bridge, 
which  provides  16  ft.  above  Mean  High 
Water  and  22.7  ft  above  Mean  Lower 
Low  Water. 

Economic  Assessment  and  Certification 

This  proposed  rulemaking  is  not 
major  under  Executive  Order  12291  on 
Federal  Regulation  and  not  significant 
under  the  Department  of  Transportation 
Regulatory  Policies  and  Procedures  (44 
FR 11040.  February  26. 1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  proposal  to  be  so  minimal  that  a 
Regulatory  Evaluation  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et seq).  the Coest  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632).  Because  it 
expects  the  impact  of  this  proposal  to  be 
minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

This  proposal  contains  no  collection 
of  information  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  (44  U.S.C  3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 

proposal  imder  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 

S>roposal  does  not  have  sufficient 
ederalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

EnTironment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section  2.B.2 
of  Commandant  Instruction  M16475.1B, 
this  proposal  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  statement  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  "AOOftESSES." 

List  of  Subjects  in  33  CFR  Fart  117 

Bridges. 

Proposed  Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 


PART  117— DRAWBRIDGE 
OPERATION  REQUIREMENTS 

Subpart  B — Spacific  Raqulramants 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  499;  49  CFR  1.46  and 
33  CFR  1.05-l(g). 

2.  Section  117.155  is  revised  to  read 
as  follows: 

1117.115    Eureka  SkMiglt. 

The  draw  of  the  North  Coast  Railroad 
bridge,  mile  0.3  at  Eureka,  need  not  be 
opened  for  the  passage  of  vessels. 

Dated:  January  25, 1993. 
M.E.GiIb«t, 

Rear  Admiwl,  U.S.  Coast  Guard,  Commander, 
Eleventh  Coast  Guard  District 
|FR  Doc.  93-2959  Filed  2-5-93;  8:45  am] 
BHJJNO  COOC  4»ie-14-M 


33  CFR  Part  117 

[CQ0 11-92-10] 

Drawbrfdga  Oparation  Ragulationa 
Mokaiumna  Rivar,  California 

ACENCY:  Coast  Guard,  DOT. 

ACnOH:  Notice  of  proposed  rulemaking. 

SUMMARY:  At  the  request  of  the 
California  Department  of  Transportation 
(CALTRANS).  the  Coast  Guard  proposes 
to  establish  a  drawbridge  operation 
regulation  for  the  Mokelumne  River 
Bridge.  This  highway  12  drawbridge 
crosses  the  Mokelumne  River  at  mile 
(3.0)  east  of  Isleton,  California.  The 
regulation  will  limit  openings  for   •  • 
recreational  vessels  to  three  times  an 
hour  during  peak  highway  traffic 
periods  on  weekends  and  holidays  from 
May  through  October.  This  proposal  is 
being  made  because  vehicular  traffic  at 
peak  periods  has  increased.  This  action 
should  accommodate  the  needs  of 
Highway  12  traffic  and  should  still 
provide  for  the  reasonable  needs  of  . 
navigation. 

DATES:  Comments  must  be  received  on 
or  before  March  25, 1993. 
ADDRESSES:  Comments  may  be  mailed  to 
Commander  (oan-br),  Eleventh  Coast 
Guard  District,  Building  10,  Room  214, 
Coast  Guard  Island,  Alameda,  CA 
94501-5100,  or  be  delivered  to  the  same 
address  between  7  a.m.  and  3  p.m., 
Monday  through  Friday,  except  federal 
holidays.  The  telephone  number  is  (510) 
437-3514. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Worden,  Bridge  Administrator. 
Bridge  Section,  Aids  to  Navigation 
Branch  at  (510)  437-3514. 


SUPPLSMEHTARY  MFORMATKM: 
Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  the  bridge  and 
this  rulemaking  (CXJD  11-92-10);  and 
give  rBason(s)  for  concurrence  and/or 
recommend  changes  to  the  proposal. 
The  Coast  Guard  requests  that  multipage 
comments  and  attachments  be 
submitted  unbound,  or  if  bound  that  a 
second  copy  be  submitted.  Those 
desiring  acknowledged  receipt  may 
enclose  a  self-addressed  stamped 
envelope  or  post  card. 

The  Coast  Guard  solicited  comments 
during  the  test  period  in  1968  and 
during  the  summers  of  1990-1992.  We 
received  seven  comments;  four 
supporting  the  regulation,  and  three 
opposing  it.  Those  comments  previously 
submitted  will  be  entered  into  the 
record  for  this  rulemaking  and  given 
careful  consideration  in  the  Coast  Guard 
decision. 

The  Commander,  Eleventh  Coast 
Guard  District  will  also  evaluate  all 
communications  received  during  the 
comment  period  and  determine  a  course 
of  final  action  on  this  proposal.  The 
proposed  regulations  may  be  changed  in 
light  of  the  comments  received. 

Drafting  Loformation 

The  principal  persons  involved  in 
drafting  this  document  are  Susan 
Worden.  Project  Officer,  and  Lieutenant 
Commander  Craig  M.  Juckniess,  Project 
Attorney,  Eleventh  Coast  Guard  District 
Legal  Office. 

Back^und  and  Purpose 

Highway  12  is  a  major  east- west 
highway  in  the  Sacramento-San  Joaquin 
River  Delta  in  northern  California.  It 
crosses  three  major  recreational 
waterways  over  drawbridges:  The 
Sacramento  River  at  Rio  Vista,  the 
Mokelumne  River  east  of  Isleton,  and 
Little  Potato  Slough  at  Terminous.  In 
the  vicinity  of  the  Rio  Vista  Bridge,  the 
highway  volume  is  1,100  vehicles  per 
hour  on  holiday  weekends  according  to 
a  1988  CALTRANS  survey.  Traffic 
backups  on  this  two  land  road  are 
sometimes  8  miles  long.  Drawbridge 
openings  exacerbate  highway  traffic 
congestion.  The  other  two  drawbridges 
on  Highway  12  provide  18  and  35  feet 
clearance  over  Mean  High  Water  (MHW) 
in  the  closed  position.  They 
accommodate  most  recreational  boats 
without  a  need  for  bridge  openings.  The 
Mokelumne  River  Bridgia.is  the  lowest 
drawbridge  on  Highway  12,  with  7  feet 


vertical  clearance  over  MHW  in  the 
closed  position.  This  bridge  must  open 
for  most  recreational  boats  transiting 
this  waterway,  which  is  one  of  the 
busiest  waterways  in  the  Delta. 

Discussion  of  Proposed  Amendments 

The  present  regulation  requires  the 
Mokelumne  River  Bridge  to  open  on  call 
from  6  a.m.  until  10  p.m.  during  the 
summer.  The  proposed  regulation  will 
limit  openings  for  recreational  vessels  to 
-  three  times  an  hour  during  peak 
highway  traffic  periods  on  summer 
weekends  and  holidays.  Those  peak 
periods  are  from  10  a.m.  to  2  p.m. 
Saturdays  and  from  11  a.m.  to  6  p.m. 
Sundays  and  holidays.  Openings  for 
commercial  vessels  are  infrequent  on 
weekends  and  holidays,  and  because  it 
is  less  safe  for  larger  commercial  vessels 
to  stop  or  maneuver  in  shallower 
channels,  they  are  excluded  from  the 
regulation  and  will  be  provided 
openings  upon  signal. 

The  temporary  regulation  was  tested 
in  August-September  of  1988,  and 
implemented  on  a  temporary  basis  in 
1990, 1991  and  1992.  During  those 
previous  trials,  it  reduced  highway 
congestion  without  adverse  e^ect  on 
navigation.  Comments  were  solicited 
during  the  trials,  and  in  1988,  the  Coast 
Guard  received  two  supporting  letters 
from  a  business  firm  and  a  recreational 
boat  operator  and  one  opposing  letter 
from  a  yacht  club.  In  1990,  the  Coast 
Guard  received  two  supporting  letters, 
one  from  the  same  business  firm  and 
one  from  another  business  firm,  and  one 
opposing  letter  from  a  marina  operator. 
No  comments  were  received  in  1991.  In 
1992  we  received  one  opposing  letter 
frx>m  a  recreational  boat  operator.  The 
yacht  club  letter  expressed  concern 
about  the  possible  hazard  to  vessels 
waiting  for  openings  during  adverse 
weather  conditions  or  congestion.  The 
marina  operator  expressed  concern  for 
the  safety  of  vessels  using  his  fuel  dock 
near  the  bridge.  The  recreational  boat 
operator  preferred  10-15  minutes 
intervals  instead  of  20  minute  intervals 
between  openings  because  of  possible 
vessel  congestion  and  maneuvering 
problems.  Coast  Guard  staff  observed 
bridge  operation  through  peak  hours 
and  concluded  that  there  is  adequate 
room  for  recreational  vessels  to  safely 
await  bridge  openings,  and,  that 
adjacent  levees  adequately  shelter 
waiting  vessels  from  the  strong 
afternoon  winds.  The  regulation  had  no 
noticeable  effect  on  vessels'  safe 
maneuvering  or  vessels  using  nearby 
fuel  docks  while  waiting  for  bridge 
openings.  Under  the  permanent 
regulation,  during  peak  traffic  periods, 
the  bridge  was  often  open  to  vessel 


traffic  for  more  than  30  minutes  eadi 
hour  and  some  accumulated  highway 
traffic  did  not  clear  the  bridge  between 
openings.  The  proposed  regulation  did 
allow  all  waiting  vehicles  to  clear  the 
bridge  between  bridge  openings  and 
provided  a  smoother  flow  of  overland 
traffic. 

Economic  Assessment  and  Cartificatioii 

This  regulation  is  considered  to  be 
non-major  under  Executive  Order  12291 
on  Federal  Regulation  and  non- 
significant under  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034,  February  26, 
1979).  The  economic  impact  of  this 
proposal  is  expected  to  be  so  minimal 
that  a  full  regulatory  evaluation  is 
unnecessary.  Vehicular  traffic  flow  will 
be  enhanced  and  no  vessels  mil  be 
prevented  from  using  the  waterway. 
Since  the  economic  impact  of  this 
proposal  is  expected  to  be  minimal,  the 
Coast  Guard  certifies  that,  if  adopted,  it 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  proposal  contains  no  collection 
of  information  or  recordkeeping 
requirements  under  the  Pa{>erwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  imphcations  to 
warrant  the  preparation  of  a  FederaUsm 
Assessment. 

Environment 

This  rulemking  has  been  thoroughly 
reviewed  by  the  Coast  Guard  and  it  has 
been  determined  to  be  categorically 
excluded  from  furthw  environmental 
documentation  in  accordance  with 
section  2.B.2.g.(5)  of  Commandant 
Instruction  M16475.1B.  A  Categorical 
Exclusion  Determination  statement  has 
been  prepared  and  placed  with  this 
docket  and  is  available  for  inspection  or 
copying  where  indicated  under 

ADDRESSES. 

List  of  Subiecto  in  33  CFR  Part  117 

Bridges. 

Proposed  Regulations 

The  Coast  Guard  proi>oses  to  amend 
part  117  of  title  33  Code  of  the  Federal 
Regulations,  as  follows: 
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PART  117— DRAWBRIDGE 
OPERATION  REQUIREMENTS 

Subpart  B— Specific  Requlrementa 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Aotfaority:  33  U.S.C  499;  49  CFR  1.46  and 

33CFR1.05-l(g). 

2.  Section  117.175  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

I117.17S    Mokeiumne  RIvw. 

(a)  The  draw  of  the  California 
Department  of  Transportation  highway 
bridge,  Mokelumne  River  mile  3.0  shall 
open  upon  signal  as  follows: 

(1)  From  1  November  through  30 
April  from  9  a.m.  to  5  p.m. 

(2)  From  1  May  through  31  October 
from  6  a.m.  to  10  p.m.,  except  that 
during  the  following  periods  the  draw 
need  only  open  for  recreational  vessels 
on  the  hour,  20  minutes  past  the  hour, 
and  40  minutes  past  the  nour: 
Saturdays — 10  a.m.  until  2  p.m. 
Sundays — 11  a.m.  vmtil  6  p.m. 
Memorial  Day:  4th  of  July;  and  Labor 

Day — 11  a.m.  until  6  p.m. 

(3)  At  all  other  times  the  draw  shall 
open  on  signal  if  at  least  4  hours  notice 
is  given  to  the  drawtender  at  the  Rio 
Vista  bridge  across  the  Sacramento 
River,  mile  12.8. 

(4)  Emergency  vessels  of  the  United 
States,  state  or  commercial  vessels 
engaged  in  rescue  or  emergency  salvage 
operations,  and  vessels  in  distress  shall 
be  passed  as  soon  as  possible  but  no 
later  than  one  hour  after  notice  is  given. 

Dated:  January  25, 1993. 
KLE.Gib«1. 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eleventh  Coast  Guard  District. 
|FR  Doc  93-2960  Filed  2-5-93;  8:45  ami 
mujm  cooc  4tio-i4-M 


33  CFR  Part  165 

[COTP  tMOmon,  MO,  ReguMion  93-05-03] 

Safety  Zona  Regulation:  MS.  Naval 
Academy,  AnnaJMlia,  MD,  on  tha 
Severn  RIvar 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  Marine 
Safety  OfSce  Baltimore  is  considering  a 
proposal  to  establish  a  safety  zone  for 
the  purpose  of  the  14th  Safety  at  Sea 
Seminar  at  Annapolis  Maryland,  for  the 
U.S.  Naval  Academy  Sailing  Sqxiadron. 
The  seminar  will  consist  of  a 
pyrotechnic  display;  a  helicopter  rescue 
and  a  sail  training  craft  maneuver 


demonstration.  The  seminar  will  be 
held  between  the  Route  450  Old  Severn 
River  bridge,  south  to  Triton  Point  and 
Worthington  Basin  at  the  U.S.  Naval 
Marine  &igineering  Laboratory  on  the 
Severn  River.  The  safety  zone  is 
necessary  to  control  small  craft  and 
commercial  vessel  traffic  and  to  provide 
for  the  safety  of  Ufa  and  property  U.S. 
navigable  waters  bom  the  hazards 
associated  with  the  seminar.  Entry  into 
this  zone  is  prohibited  imless 
authorized  by  the  Captain  of  the  Port. 
DATES:  Comments  must  be  received  on 
or  before  March  10, 1993. 
ADDRESSES:  Comments  should  be 
mailed  to  U.S.  Coast  Guard  Marine 
Safety  Office  Baltimore,  Custom  House. 
40  S.  Gay  Street,  Baltimore,  Maryland 
21202-0004.  Comments  may  also  be 
hand  delivered  to  the  above  address. 
The  comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
the  above  address  in  room  343.  Normal 
office  hours  are  between  7:30  a.m.  and 
4  p.m.,  Monday  through  Friday,  except 
hoUdays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  Mark  Williams 
at  U.S.  Coast  Guard  Marine  Safety 
Office,  40  S.  Gay  Street,  Baltimore. 
Maryland.  21202-0004.  (410)  962-5104. 
SUPPI^MENTARY  MFORMATION:  Interested 
persons  are  invited  to  participate  in  this 
rulemaking  by  submitting  written  views, 
data  and  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice  (93- 
05-03)  and  the  specific  section  of  the 
proposal  to  whicn  their  comments 
apply,  as  well  as  give  reasons  for  each 
comment. 

The  regxilation  may  be  changed  in 
hght  of  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will 
be  considered  before  final  action  is 
'  taken  on  this  proposal.  No  public 
hearing  is  planned,  but  one  may  be  held 
if  written  requests  for  a  hearing  are 
received  and  it  is  determined  that  the 
opportimity  to  make  oral  presentations 
will  aid  the  rulemaking  process. 

Drafting  Information 

The  drafters  of  this  regulation  are 
Lieutenant  Junior  Grade  Mark  R. 
WiUiams.  project  officer  for  the  Captain 
of  the  Port,  Baltimore,  Maryland  and 
Lieutenant  Commander  Keith  B. 
Letoumeau,  project  attorney  Fifth  Coast 
Guard  District  Legal  Staff. 

Background  and  Purpose 

On  December  1. 1992,  an  application 
was  received  by  U.S.  Coast  Guard  Group 
Baltimore  from  the  U.S.  Naval  Academy 


Sailing  Squadron,  requesting  a  safety 
zone  while  the  14th  Safety  at  Sea 
Seminar  is  held  at  the  U.S.  Naval 
Academy.  Annapohs  Maryland,  to  take 
place  on  April  3, 1993  and  April  4. 
1993.  As  part  of  their  application,  the 
U.S.  Naval  Academy  Sailing  Squadron 
requested  the  Coast  Guard  provide 
control  of  spectator  and  commercial 
traffic  during  the  seminar. 

DiscuMion  of  Proposed  Regulation 

The  14th  Safety  at  Sea  Seminar  will 
be  conducted  v^thin  the  area  bounded 
by  lines  dnvm  from  the  Route  450  Old 
Severn  River  Bridge,  south  to  Triton 
Point  and  Worthington  Basin  at  the  U.S. 
Naval  Marine  Engineering  Laboratory, 
in  the  Severn  River.  Maryland.  This 
safety  zone  will  encompass  an  area  from 
the  Route  450  old  Severn  River  Bridge 
located  at  latitude  38  degrees  59 
minutes  North,  longitude  76  degrees  29 
minutes  West,  south  to  Triton  Point, 
located  at  latitude  38  degrees  58 
minutes  North,  longitude  76  degrees  28 
minutes  West,  thence  across  to 
Worthington  Basin,  located  at  latitude 
38  degrees  59  minutes  North,  longitude 
76  degrees  28  minutes  West,  and  finally 
back  to  the  Route  450  old  Severn  River 
Bridge. 

This  regulation  is  necessary  to  ensure 
the  safety  of  participants,  spectator  craft 
and  to  provide  for  the  safety  of  life  and 
property  on  U.S.  navigable  waters 
during  the  event.  Since  the  main 
channel  will  not  be  closed  for  an 
extended  period,  commercial  traffic 
should  not  be  severely  disrupted. 

This  regulation  is  issued  under  33 
U.S.C.  1225  k  1231  as  set  out  in  the 
authority  citation  for  all  of  part  165. 

Economic  Assessment  and  Certification 

This  proposed  regulation  is 
considered  to  be  non-major  under 
Executive  Order  12291  on  Federal 
Regulation  and  nonsignificant  under 
Department  of  Transportation  regulatory 
policies  and  procedures  (44  FR  11034; 
February  26, 1979).  The  economic 
impact  of  this  proposal  is  expected  to  be 
minimal,  therefore  a  full  regulatory 
evaluation  is  unnecessary. 

The  Coast  Guard  also  considered  the 
impact  of  this  regulation  on  small 
entities  and  concluded  that  such  impact 
is  expected  to  be  minimal.  Therefore  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b).  that  this  regiilation  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  1«5 

Harbors,  Marine  safety,  Navigation 
(water),  Security  measures.  Vessels, 
Waterways. 
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PropoMd  Regulationa 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  165 
of  title  33,  Code  of  Federal  Regulations 
as  follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authuitjr:  33  U.S.C  1231:  50  U.S.C  191; 
33  CFR  1.0S(g),  6.04-1, 6.04-6.  and  16aS:  49 
CFR  1.46. 

2.  A  new  section  S  165.T5104,  is 

added  to  read  as  follows: 

S165.TS104   Sirfely  ZonK  U.8.  Naval 
Acadeiny,  AnnapoM  MO,  Swwn  nivaf . 

(a)  location.  The  following  area  is  a 
safety  zone:  From  the  Route  450  Old 
Severn  River  Bridge,  located  at  Latitude 
38  degrees  59  minutes  North,  Longitude 
76  degrees  29  minutes  West,  south,  to 
Triton  Point,  located  at  Latitude  38 
degrees  58  minutes  53  seconds  North, 
Longitude  76  degrees  28  minutes  West, 
across  to  Worthington  Basin,  located  at 
Latitude  38  degrees  59  minutes  North, 
Longitude  76  degrees  28  minutes  West, 
and  north  to  the  Route  450  Old  Severn 
River  Bridge  located  at  Latitude  38 
degrees  59  minutes  North,  Longitude  76 
degrees  29  minutes  West.  The  safety 
zone  includes  the  area  inside  of  lines 
drawn  between  these  four  points. 

(b)  Definitions.  The  designated 
representative  of  the  Captain  of  the  Port 
is  any  Coast  Guard  commissioned, 
warrant  or  petty  officer  who  has  been 
authorized  by  the  Captain  of  the  Port, 
Baltimore.  Maryland  to  act  on  his 
behalf.  The  following  officers  have  or 
will  be  designated  by  the  Captain  of  the 
Port:  the  Coast  Guard  Patrol 
Commander,  the  senior  boarding  officer 
on  each  vessel  enforcing  the  safety  zone, 
and  the  Duty  Officer  at  the  Marine 
Safety  Office  Baltimore.  Maryland. 

(c)  Local  regulations.  Except  for 
persons  or  vessels  authorized  by  the 
Coast  Guard  Patrol  Commander,  no 
person  or  vessel  may  enter  or  remain  in 
the  regulated  area. 

(1)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  this  safety  zone 
shall: 

(i)  Stop  the  vessel  immediately  upon 
being  directed  to  do  so  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  Ensign. 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant,  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  Ensign. 

(2)  The  Captain  of  the  Port  and  the 
Duty  Officer  at  the  Marine  Safety  Office, 
Baltimore,  Maryland  can  be  contacted  at 
telephone  number  (410)  962-5104. 

(3)  The  Coast  Guard  Patrol 
Commander  and  the  senior  boarding 


officer  on  each  vessel  enforcing  the 
safety  zone  can  be  contacted  on  VHF- 
FM  channels  16  and  82A. 

(4)  Any  spectator  vessel  may  anchor 
outside  of  the  regulated  area  specified  in 
paragraph  (a)  of  this  section,  but  may 
not  block  a  navigable  channel. 

(d)  Effective  aate.  This  regulation  is 
effective  from  12  p.m.  April  3, 1993,  to 
1:30  p.m.  April  3, 1993.  and  again  on 
April  4, 1993,  encompassing  the  same 
area  description  and  running  from  12 
p.m.  imtil  1:30  p.m.,  unless  sooner 
terminated  by  tne  Captain  of  the  Port, 
Baltimore.  Maryland. 

Datod:  February  2, 1993. 
R.  L.  EdmistOB, 

Captain.  U.  S.  Coast  Guard,  Captain  of  the 
Port,  Baltimore,  Maryland. 
(FR  Doc  93-2961  Filed  2-5-93: 8:45  am] 
BlUJNa  COOK  401»-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Chapter  I 
[FRL  4592-11 

Public  MaaUng  of  tha  Hazardoua  Waata 
Itonlfaat  Rulemaking  Commlttaa 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Public  meeting. 

SUMMARY:  As  required  by  the  Federal 
Advisory  Committee  Act.  we  are  giving 
notice  of  two  public  meetings  of  me 
Hazardous  Waste  Manifest  Rulemaking 
Committee.  The  meetings  are  open  to 
thepubhc  without  advance  registration. 

The  purpose  of  the  meetings  is  to 
continue  to  woik  on  revising  the 
uniform  national  hazardous  waste 
manifest  form  and  rule. 
DATES:  The  Committee  meetings  will  be 
held  on  February  25. 1993  from  10:30 
a.m.  to  6  p.m.  and  February  26. 1993 
from  9  a.m.  to  4  p.m.  The  above  dates 
reflect  a  change  in  dates  from  the  ones 
mentioned  in  the  December  Federal 
Register  notice.  The  Committee  will 
also  meet  on  March  29. 1993  from  10 
a.m.  to  6  p.m.  and  March  30, 1993  from 
9  a.m.  to  4  p.m. 

ADDRESSES:  Location  of  both  the 
February  and  March  meetings  will  be 
the  National  Governor's  Association, 
Hall  of  States.  444  North  Capitol  St 
NW..  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

Persons  needing  further  information  on 
the  substantive  matters  of  the  rule 
should  contact  Rick  Weslund, 
Regulatory  Management  Division, 
Environmental  Protecticm  Agency.  401 
M  Street.  SW..  Washington.  DC  20460. 


(202)  260-2745.  Persons  needing  forthar 
information  <m  procedural  matters 
should  call  Deborah  Dalton,  Consensus 
and  Dispute  Resolution  Prt^ram, 
Environmental  Protecti(H)  Agotcy,  401 
M  Street,  SW.,  Washington,  DC  20460, 
(202)  260-5495,  or  Committee's 
facilitator,  Suzanne  Orenstein,  Resolve, 
1250  24th  Street.  NW.,  Suite  500, 
Washington.  DC  20037.  (202)  778-0533. 

Dated:  February  2. 1993. 
DdMrahDaltaB. 

Deputy  DirectM,  EPA  Contentus  and  Ditpute 
Resolution  Program,  Office  ofRegulatory 
Management  and  Eyduation. 
[FR  Doc  93-2957  Filed  2-5-«3: 8:45  io] 
iNXSMCOOti 


FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  514 

[Docket  No.  93-03] 

niing  of  Tariffs  and  SarvIca  Contracta; 
Implamantation  of  Section  502  of 
Publtc  Law  102-682 

AGENCY:  Federal  Maritime  Commission. 
action:  Proposed  rule. 

SUMMARY:  The  Federal  Maritime 
Commission  ("Commission"  or  "FMC'} 
is  proposing  to  amend  its  regulations 
governing  the  filing  of  tarifb  and  service 
contracts  in  order  to  implement  section 
502  of  Public  Law  102-^82.  vdiich 
requires  certain  tariff  data  to  be 
electronically  filed  into  the 
Commission's  Automated  Tariff  Filing 
and  Information  System  and  requires 
this  data  to  be  made  available  without 
restriction  to  the  public.  Additionally,  a 
user-agreement  approach  is  proposed  to 
implement  the  new  law's  reqiiirsment 
that  the  Commission  impose  a  per- 
minute  fee  for  secondary  (remote) 
electronic  access  to  the  tariff  data. 
DATES:  Written  comments  in  response  to 
this  notice  (original  and  15  copies)  must 
submitted  (actually  received  at  the 
Commissicm)  by  March  10, 1993. 
ADDRESSES:  Send  written  comments  to: 
Joseph  C.  Polking.  Secretary.  Federal 
Maritime  Commission,  800  North 
Capitol  Street.  NW..  Washington,  DC 
20573-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Robert  Ewers,  Deputy  Managing 
Director,  Office  of  the  Managing 
Director,  Federal  Maritime  CommissicHi. 
800  North  Capitol  Street.  NW.. 
Washington.  DC  20573-0001. 
SUPPI^MENTARY  MF0RMAT10N:  On 
Novembw  2. 1992.  the  President  signed 
the  "High  Sees  Driftnet  Fisheries 
Enforcement  Act."  Public  Law  102-582. 
Section  502  of  this  Act  ("Section  502" 
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at  46  U.S.C  app.  1707a)  relates  to  the 
Federal  Maritime  Commission's 
("Commission"  or  "FMC")  own 
"Automated  Tariff  Filing  and 
Information  System"  ("ATFI").  In  order 
to  implement  Section  502,  this 
proceeding  proposes  to  amend  the 
appropriate  provisions  of  46  CFR  part 
514.  Tariffs  and  Service  Contracts. 

TariCr  Form  and  ATailability 

Subsection  (b)(1)  of  Section  502 
provides  that  notwithstanding  any  other 
law,  each  common  carrier  and 
conference  shall,  in  accordance  with 
subsection  (c),  file  electronically  with 
the  Commission  all  tari%,  and  all 
essential  terms  of  service  contracts, 
required  to  be  filed  by  that  common 
carrier  or  conference  under  the 
Shipping  Act  of  1984  (46  App.  U.S.C 
1701  et  seq).  the  Shipping  Act,  1916  (46 
App.  use.  801  et  seq.),  and  the 
Intercoastal  Shipping  Act.  1933  (46 
App.  U.S.C.  843  et  seq.). 

The  filing  requirement  of  Section  502 
does  not  include  marine-terminal 
-operator  tariffs,  which  are  currently 
required  to  be  filed  pursuant  to  the 
Shipping  Act,  1916,  46  U.S.C  app.  801, 
et  seq.  and  the  Shipping  Act  of  1984,  46 
U.S.C.  app.  1701,  et  seq.,  and 
implementing  provisions.  These  filing 
requirements  will,  therefore,  be  retained 
in  part  514,  even  though  the 
implementation  of  Section  502's  user 
charges  will  reflect  this  omission.  See 
the  discussion  under:  "Fees; 
Enforcement." 

Subsection  (b)(2)  provides  that  the 
Commission  shall  make  available 
electronically  to  any  person,  without 
time,  quantity,  or  other  limitation,  both 
at  the  Commission  headquarters  and 
through  appropriate  access  from  remote 
terminals- 
All  tariff  information,  and  all  essential 
terms  of  service  contracts,  filed  in 
the  Commission's  Automated  Tariff 
Filing  and  Information  System 
database;  and 
All  tariff  information  in  the  System 
enhanced  electronically  by  the 
Commission  at  any  time. 
Additionally,  subsection  (i)  of  section 
502  repeals  the  remote  retrieval 
restrictions  of  section  2  of  the  Act  of 
August  16. 1989  (46  App.  U.S.C. 
llllc).» 


*  Sectton  2  of  the  Act  of  August  16. 19«9  (46  App. 
U.S.C  1111c).  provided  that  the  Federal  Maritime 
Commitsioo  ihall  require  that  complete  and 
updated  electroaic  copie*  of  the  Automated  Tariff 
Filing  and  Information  data  ttate  are  made  available 
(in  bulk)  in  a  timely  and  nondiacrimiDatory  fashion, 
and  the  Commission  shall  assess  reasonable  fees  for 
this  service  consistent  with  section  552  of  title  5, 
United  States  Code;  the  Commiuion  shall  Impose 
reasonable  controls  on  the  system  to  limit  remote 


Accordingly,  as  required  by  section 
502,  the  "remote-retrieval  restriction"  of 
automatic  logoff  from  the  system  after  a 
certain  period  of  time  (e.g.,  30  minutes), 
will  be  removed  6^m  §§  514.12(a)(1) 
and  514.20(c)(2)(ii).  At  the  same  time, 
however,  reasonable  system 
accommodations  of  access  must  be 
retained,  such  as,  the  10-minute  logoff 
for  inactivity  under  §  514.20(c)(2)(i); 
prohibition  of  access  when  the  system  is 
down;  and  reasonable,  temporary 
procedures  to  provide  fair  and  equal 
access  by  more  retrievers  than  the 
system  can  handle  during  severe  and 
unusual  surges. 

Filing  Schedule 

Subsection  (c)  of  Section  502  provides 
that  new  tariffs  and  new  essential  terms 
of  service  contracts  shall  be  filed 
electronically  not  later  than  July  1, 
1992.  All  other  tariffs,  amendments  to 
tariffs,  and  essential  terms  of  service 
contracts  shall  be  filed  not  later  than 
September  1, 1992. 

When  Section  502  was  signed  on 
November  2. 1992,  both  deadline  dates 
in  section  502(c),  i.e.,  July  1, 1992,  and 
September  1, 1992,  had  long  since 
passed.  By  Supplemental  Report  No.  2 
and  Notice  of  August  12, 1992.  in 
Docket  No.  90-237the  Commission  had 
established  a  phase-in  schedule,  which 
continued  during  most  of  1993,  for  the 
reqtiired  electronic  filing  of  tariff  data. 
Both  the  Commission  and  the  industry 
needed  and  relied  upon  this 
implementation  plan  for  the  orderly 
electronic  filing  and  acceptance  of  tariff 
data  into  ATFI.  The  industry's  need  for 
and  reliance  upon  the  previous 
schedule  became  immediately  apparent 
in  comments  to  the  proposed  rule  in 
Docket  No.  90-23;  were  verified  through 
direct  contact  with  industry,  such  as  in 
an  oral  comment  session  with  the 
Commission;  and  were  later 
corroborated  again  through,  inter  alia, 
the  comments  submitted  by  ANERA  and 
lAFC  in  that  proceeding. 

For  this  reason,  the  Conmiission,  on 
December  14, 1992,  issued  a  Notice 
("December  Notice")  to  apprise  the 
public  of  when  the  Commission  would 
be  capable  of  accepting  electronically- 
filed  tariff  data.  See  the  Federal  Register 
of  December  17. 1992,  57  FR  60000.  In 
developing  the  December  Notice,  the 
Commission  took  into  consideration  the 
terms  of  Section  502.  as  well  as  what  is 
actually  possible  with  regard  to 


access  usage  by  any  one  person;  and  the 
Commission  shall  provide  that  any  information 
from  the  Automated  Tariff  Filing  and  Information 
System  that  is  made  available  to  the  public  may  be 
used,  resold,  or  disseminated  by  any  person 
tvithout  restriction  and  without  payment  of 
additional  fees  or  royalties. 


implementation  by  both  the 
Commission  and  the  industry,  which 
has  to  file  the  tariff  data.  In  pertinent 
part,  the  December  Notice  provides: 

Notwithstanding  the  language  of  the 
statute,  February  22, 1993,  is  the  earliest 
possible  date  the  Federal  Maritime 
Commission  •  •  •  will  be  prepared  to 
accept  electronically  filed  tariff  data.  In 
Supplemental  Report  No.  3  and  Notice 
*  •  •  in  Docket  No.  90-23,  Automated 
Tariff  Filing  and  Information  System 
(ATFI),  the  Commission  today  has 
published  a  revised  phase-in  schedule 
for  the  mandatory  electronic  filing/ 
conversion  of  tariff  data  into  ATFI.  That 
schedule  establishes,  according  to 
specified  trade  areas,  the  dates  during 
1993  by  which  carriers  and  conferences 
must  convert  and  file  their  tariffs 
electronically.  As  indicated  in  that 
Report,  paper  tariffs  covering  the 
described  trade  areas  which  are  not 
converted  by  the  prescribed  "complete" 
date,  will  be  subject  to  cancellation  by 
order  of  the  Commission  in  a  show 
cause  proceeding.  As  additionally 
indicated  in  that  Report,  filers  must 
notify  the  ATFI  Hot  Line  at  (703)  883- 
8350  ten  (10)  days  before  beginning  to 
convert  a  full  tariff. 

Under  the  implementation  plan 
developed  separately  by  the 
Commission,  all  effective  tariff  data 
required  to  be  filed  by  the  Shipping 
Acts  will  eventually,  and  as  soon  as 
possible,  be  electronically  filed  into  and 
electronically  accessible  on  the  ATFI 
system. 

Fees;  Enforcement 

Subsections  (d)  and  (e)  of  Section  502 
provide  that  the  Commission  shall 
charge,  beginning  July  1  of  the  fiscal 
year  1992  and  in  fiscal  years  1993, 1994, 
and  1995— 

a  fee  of  46  cents  for  each  minute  of 
remote  computer  access  by  any 
individual  of  the  information  available 
electronically  under  this  section;  and  for 
electronic  copies  of  the  Automated 
Tariff  Filing  and  Information  System 
database  (in  bulk),  or  any  portion  of  the 
database,  a  fee  reflecting  the  cost  of 
providing  those  copies,  including  the 
cost  of  duplication,  distribution,  and 
user-dedicated  equipment;  and  for  a 
person  operating  or  maintaining 
information  in  a  database  that  has 
multiple  tariff  or  service  contract 
information,  obtained  directly  or 
indirectly  irom  the  Commission,  a  fee  of 
46  cents  for  each  minute  the  database  is 
subsequently  accessed  by  computer  by 
any  individual.  A  Federal  agency  is 
exempt  from  paying  a  fee  under  this 
subsection.  The  Commission  shall  use 
systems  controls  or  other  appropriate 
methods  to  enforce-subsection  (d). 
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The  Conuniation  has  alraady  indicated 
in  the  analysis  of  subsection  (c)  that  it 
cannot  implement  retroactive  dates. 
Thus,  chai^g  a  fee  beginning  on  Julv 
1, 1992,  for  electronic  access  to  data  that 
cannot  be  filed  by  July  1, 1992,  is 
impossible.  Again,  the  Commission  will 
do  what  it  can.  that  is,  establish  section 
502 's  user  fees  through  normal 
regulatory  mechanisms;  in  this  case, 
rulemaking. 

Except  for  the  secondary  access  user 
charge  (a  fee  for  each  minute  the 
database  is  subsequently  accessed  under 
subsection  (d)(l)(B)(ii)),  section  502 
provides  substantially  the  same  user 
charges  as  §§  514.21(g)  and  514.21(j].  To 
implement  section  502,  therefore,  we 
propose  changing  the  "50  cents  per 
minute  of  connect  time"  in  §  514.21(g) 
to  "46  cents  per  minute  connect  time," 
as  provided  in  subsection  (d)(1)(A)  of 
section  502, 

For  the  purchase  of  database  tapes 
under  subsection  (d)(l)(B)(i)  of  section 
502,  there  appears  to  be  no  need  to 
change  the  per-tape  charge  in 
§  514.21(j),  since  it  is  based  on  the 
"marginal  cost  of  distribution."  The 
language  in  section  502,  providing  for  a 
fee  reflecting  the  cost  of  providing  those 
copies,  including  the  cost  of 
duplication,  distribution,  and  dedicated 
equipment  will  be  added  to  §  514.2l(j) 
for  added  clarification.  The  Commission 
will  continue  with  its  plans  to  make 
available  the  full  ATFI  database  tapes, 
rather  than  attempt  to  break  the 
database  down  into  logical,  discrete 
portions  (e.g.,  foreign,  domestic,  etc.)  for 
sale  to  the  public.  (Periodic  updates  of 
just  those  portions  of  the  entire  database 
which  are  being  revised  still  are  being 
planned  for  distribution.) 

The  secondary  use  fee  in  section 
502(d)(l)(B)(ii),  heretofore  not  intended 
in  the  ATFI  project,  apparently  is 
rec-  lired  from  anyone  who 
electronically  accesses  ATFI  data  from  a 
private  entity  which  has  obtained  the 
data  from  ATFI.  This  is  46  cents  fat 
each  minute  of  that  access,  payable  to 
the  Commission.  Additionally, 
secondary  use  under  section  502  also 
would  include  access  by  any  employee 
of  the  individual  who  obtained  the 
electronic  data,  as  well  as  the 
individual's  own  subsequent  electronic 
inspection  of  the  data.  Because  the 
section  502  user  fees  do  not  apply  to 
printed  data  (on  pap>er),  subsequent 
inspection  of  screen-printed  data  on 
paper  woiild  not  require  a  per-minute 
fee.  The  language  of  section  502  on  this 
subject  is  being  added  to  §  S14.21(g]. 

Tne  Commission  intends  to  use 
system  controls,  as  referred  to  in 
subsection  (e)  of  section  502,  to  enforce 
the  collection  of  user  fees  for  all  items 


or  services  listed  in  §  514.21.  Secondary 
or  subsequent  use  of  ATFI  data  on  other 
terminals  by  other  individuals, 
however,  cannot  be  readily  monitored 
and  reported  by  ATFL  Siinilarly,  an 
"honors-aystem"  approach,  whereby 
every  user  would  be  responsible  for 
keeping  track  of  his/her  ovtrn  usage  and 
remitting  the  appropriate  use  chvge  to 
the  Commission,  would  not  appear  to  be 
effective,  althoiigh  commenters  msy  be 
able  to  propose  viable  alternatives. 

Accordingly,  it  now  appears  that  the 
most  appropriate  way  for  the 
Commission  to  enforce  collection  of  the 
secondary  use  fee  is  throiigh  the 
primary  user,  i.e.,  anyone  who  obtains 
the  data  from  ATFI  and  resells  it  to 
others.  An  ATFI  User  Agreement  is 
proposed  for  this  purpose  under  new 
paragraph  (1)(3)  of  §  514.21,  and  is  set 
forth  in  full  at  new  Exhibit  2  to  part  514. 
Under  the  user-agreement  approach,  the 
person  most  able  to  monitor  me  use  of 
the  data  for  user-fee  purposes  is 
required  to  do  so.  The  Commission  is 
advised  that  the  user-agreement 
approach  requires  that  the  data  covered 
by  the  user  agreement  be  the  property  of 
the  Commission,  as  recited  in  section 
A.3  (Rights  in  Data)  of  the  user 
agreement.  The  public  is  especially 
invited  to  comment  on  this  aspect  of  the 
user  agreement. 

As  required  under  subsection  (d)(2)  of 
section  502,  Federal  agencies  will  be 
exempt  bom  paying  the  access  fees 
under  new  §  514.21(1)(1).  As  mentioned 
in  the  analysis  under  subsection  (b)(1) 
of  section  502,  marine  terminal  tariff 
data  will  be  exempt  from  the  secondary 
use  fee  imder  new  paragraph  0)(2)  of 
§514.21. 

Penalties 

Subsection  (f)  of  section  502  provides 
that  a  person  failing  to  pay  a  fee 
established  under  subsection  (d)  is 
liable  to  the  United  States  Government 
for  a  dvil  penalty  of  not  more  than 
$5,000  for  each  violation.  A  person  that 
willfully  fails  to  pay  a  fee  established 
under  subsection  (d)  commits  a  class  A 
misdemeanor. 

Section  502  does  not  authorize  the 
Commission  to  assess  or  collect  these 
penalties.  Accordingly,  part  514  will 
merely  include  reference  to  these 
penalties  in  paragraphs  (g)  and  (j)  of 
§514.21. 

Automatic  Filing  Implementation 

Subsection  (g)(1)  of  section  502 
provides  that  software  that  provides  for 
the  electronic  fiUng  of  data  in  the 
Automated  Tariff  Filing  and  Information 
System  shall  be  submitted  to  the 
Commission  for  certification.  Not  later 
than  fourteen  days  after  a  person 


submits  software  to  the  Commission  for 
certification,  the  Commission  shall 
certify  the  software  if  it  provides  for  the 
electronic  filing  of  data;  and  publish  in 
the  Federal  Roister  notice  of  that 
certification. 

Certification  of  batch  filing  capability, 
which  includes  the  certification  of  any 
software  associated  with  an  apphcanf  s 
certification,  is  already  provided  for  in 
§  514.8(1)  and  no  rule  change  appears  to 
be  necessary.  The  user  fee  for  batch 
filing  certification  under  §  514.21(e),  is 
retained  unchanged. 

Although  the  Commission,  as  an 
indepandent  regulatory  agenc7,  is  not 
subject  to  Executive  Order  12291,  dated 
February  17, 1981,  it  nonetheless  has 
reviewed  the  proposed  rule  in  terms  of 
this  Order  and  has  determined  that  this 
rule  is  not  a  "major  rule"  as  defined  in 
Executive  Order  12291,  because  it  wrill 
not  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies  or  geographic  regions; 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovations,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  wiih  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Federal  Maritime  Commission 
certifies,  pursuant  to  section  605(b)  of 
the  Regulatory  Flexibility  Act,  5  U.S.C 
605(n),  that  this  rule  not  have  a 
significant  economic  impact  on  a 
substantial  nimfiber  of  small  entities, 
including  small  businesses,  small 
organizational  units  and  small 
government  jurisdictions.  This  is 
because  firms  that  have  traditionally 
used  third  party  vendors  or  directly 
contacted  carriers  for  rate  information 
will  most  likely  continue  to  ^.se  the 
same  sources.  Furthermore,  the 
Commission  beUeves  that  these  entities' 
use  of  third  party  vendors  will  not 
produce  the  same  increased  costs  as  use 
of  ATFI  because  these  vmdors  will  be 
able  to  estabUsh  tariff  databases 
independent  of  ATFI,  thereby  drawing 
users  away  from  ATFI  and  into  less 
expensive  arrangements.  Any  residual 
ATFI  usage  on  the  part  of  small  entities 
will  be  hmited  and  will  not  involve  a 
substantial  number  of  small  entities. 
However,  even  if  third  party  vendors 
were  not  to  establish  databases 
independent  of  ATFI,  the  Commission 
believes  that  the  proposed  rule  will  still 
not  have  a  signihcani  economic  impact 
on  a  substantial  number  of  small  entities 
because  the  proposed  rule  is  the  least 
impact  alternative  on  small  entities 
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available  to  the  Commission  under 
Public  Law  102-582. 

The  collection  of  infonnation 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  for  review 
imder  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511), 
as  amended.  Public  reporting  burden  for 
this  collection  of  information  is 
estimated  to  take  25  hours  per  month, 
or  300  hours  per  year,  per  respondent. 
This  collection  of  information  includes 
the  time  for  reviewing  instructions  and 
contract  clauses,  completing  and 
reviewing  the  collection  of  information, 
and  collecting  and  reporting  receipts. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Norman  W.  Littlejohn,  Director,  Bureau 
of  Administration,  Federal  Maritime 
Commission,  and  to  the  Office  of 
Information  and  Regulatory  A^airs, 
Office  of  Management  and  Budget. 
Washington.  DC  20503. 

List  of  Sabjects  in  46  CFR  Part  514 

Barges,  Cargo,  Cargo  vessels.  Exports. 
Fees  and  user  charges.  Freight,  Harbors, 
Imports,  Maritime  carriers.  Motor 
carriers.  Ports,  Rates  and  fares. 
Reporting  and  record  keeping 
requirements.  Surety  bonds,  Trucks, 
Water  carriers.  Waterfront  facilities. 
Water  transportation. 

By  the  CiMnmissioa. 
|oaq>h  C  PoUdng, 

SecrBfojy. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble,  and  pursuant  to  5  U.S.C. 
552  and  553;  U.S.C.  9701;  46  U.S.C.  app. 
804,  812.  814-817(a),  820,  833a,  841a, 
843. 844, 845. 845a.  845b. 847. 1702- 
1712, 1714-1716.  1718, 1721  and  1722; 
section  2(b)  of  Public  Law  101-92,  and 
section  502  of  Public  Law  102-582;  part 
514  of  title  46,  Code  of  Federal 
Regulations,  is  proposed  to  be  amended 
as  follows: 

PART  514->TARIFFS  AND  SERVICE 
COffTRACTS 

1.  The  authority  citation  for  part  514 
continues  to  read  as  follows: 

Aothorily:  5  U.S.C.  SS2  and  553;  31  U.S.C. 
9701;  46  U.S.C.  app.  804.  812.  814-817(a), 
820.  833a.  841a.  843.  844.  845.  845a.  845b. 
847. 1702-1712. 1714-1716. 1718, 1721  and 
1722;  sec.  2(b)  of  Pub.  L.  101-92, 103  Stat. 
601. 

2.  Section  514.12(a)(1)  introductory 
text  is  revised  to  read  as  follows: 

1 514.12   Ooveming  and  general  reference 


(a)*  •  • 

(1)  7>pes.  Due  to  ATFI't  "linkage" 
design  featiue,  whereby  tariff  items  at 
rules  level  (location  groups,  inland  rate 
tables  and  algorithms  in  rules),  can  be 
electronically  referenced  and  made 
applicable  from  one  tariff  (governing)  to 
another  (governed),  a  filer  may  create 
and  use  only  the  following  types  of 
governing  tariffs,  or  combinations 
thereof,  which  shall  accompany 
governed  tariffs  in  the  ATFI  electronic 
format: 

3.  Section  S14.20(c)(2)  is  revised  to 
read  as  follows: 

1514,20    Rdriavet 


(c)*  •  • 

(!)••* 

(2)  Automatic  logoff.  All  retrievers 
will  be  automatically  logged  off  after  10 
minutes  of  inactivity. 

4.  In  §  514.21.  paragraphs  (g)  and  (j) 
are  revised,  and  a  new  paragraph  (1)  is 
added,  to  read  as  follows. 

1514.21    Ueerchargee. 


(g)  Remote  electronic  retrieval 
(§  514.20(c)(3)).  (1)  The  fees  for  remote 
electronic  access  to  ATFI  electronic  data 


are: 

(i)  A  fee  of  46  cents  for  each  minute 
of  remote  computer  access  directly  to 
the  ATFI  database  by  any  individual; 
and 

(ii)  For  a  person  operating  or 
maintaining  information  in  a  database 
that  has  multiple  tariff  or  service 
contract  information,  obtained  directly 
or  indirectly  from  the  Commission,  a  fee 
of  46  cents  for  each  minute  that 
database  is  subsequently  accessed  by 
computer  by  any  individual. 

(2)  Section  502  of  Public  Law  102-582 
(46  U.S.C.  app.  1707a(f))  provides  for  a 
civil  penalty  of  not  more  than  $5,000  for 
each  violation  of  failure  to  pay  a  fee 
under  this  section,  and  that  a  person 
that  willfully  fails  to  pay  a  fee  under 
this  section  commits  a  class  A 
misdemeanor. 
•        •        •        •        • 

(j)  Database  tapes  (§  514.20(d)).  (1) 
The  fees  for  subscriber  tapes,  similar  to 
other  fees  in  this  section,  reflect  the  cost 
of  providing  those  copies,  including  the 
cost  of  duplication,  distribution,  and 
user-dedicated  equipment,  and  are: 

(i)  Initial  set  of  full  database  tapes: 
$300. 

(ii)  Daily  updates:  $25  each. 

(iii)  Weekly  updates:  $50  each. 

(iv)  Monthly  updates:  $100  each. 

(2)  Section  502  of  Public  Law  102-582 
(46  U.S.C.  app.  1707a(f))  provides  for  a 


civil  penalty  of  not  more  than  $5,000  for 

each  violation  of  failure  to  pay  a  fee 

under  this  section,  and  that  a  person 

that  willfully  fails  to  pay  a  fee  under 

this  section  commits  a  class  A 

misdemeanor. 

•        •        •        •        • 

(1)  Exceptions  and  enforcement.  (1)  A 
Federal  agency  is  exempt  from  paying  a 
fee  imder  paragraphs  (g)  and  (j)  of  this 
section. 

(2)  Marine  terminal  tariff  data  is  not 
subject  to  a  secondary  use  fee  under 
paragraph  (g)(2)  of  this  section. 

(3)  In  addition  to  the  requirement  to 
promptly  pay  user  charges  for  all 
services/products  received  under  this 
section,  every  individual  desiring  to 
purchase  any  tape  imder  paragraphs  (j) 
or  (k)  of  this  section  must  first  execute 
the  ATFI  User  Agreement  set  forth  as 
Exhibit  2  to  Part  514  and  comply  with 
all  provisions  thereof,  including  the 
submission  of  a  model  of  its  charging 
system  under  section  C.5  of  that 
agreement. 

5.  Exhibit  2  to  Part  514.  the  ATFI  User 
Agreement,  is  added  to  read  as  follows: 

Exhibit  2  to  Part  514 

Federal  Maritime  Commission 
Automated  Tariff  Filing  and  Information 
System  ("ATFI")  User  Agreement 

AGREEMENT  entered  into  between  the 
FEDERAL  MARITIME  COMMISSION 
(hereinafter  "PMC"),  pursuant  to  46  U.S.C 
app.  1707a,  and: 

Firm  Name:  

Address:    


Contact:     

Telephone:    

(hereinafter  "User"). 

A.  Use  Provisions 

1.  Use.  During  the  tenn  of  this  Agreement, 
subject  to  the  terms  and  conditions  hereof. 
PMC  grants  User  the  non-exclusive,  non- 
transferable, limited  right  to  access,  through 
magnetic  tape  media,  all  tariff  infonnation 
and  all  essential  terms  of  service  contracts 
("data")  filed  in  the  PMC's  Automated  Tariff 
Filing  and  Information  System  database 
("ATFI").  PMC  shall  make  such  magnetic 
tape(s)  available  to  User  pursuant  to  46  CFR 
$514.21(k).  and  the  8chedule(s)  published 
under  46  CFR  §§  514.21(j)(l)  through 
514.21(j)(4). 

2.  Limitation  of  Use.  No  part  of  the  ATFI 
data  may  be  copied,  downloaded,  published, 
transmitted,  transferred  or  otherwise  used,  in 
any  form  or  by  any  means,  without  prior 
written  permission  from  the  PMC,  except  as 
follows: 

(a)  User  may  access  ATFI  data  contained  in 
the  magnetic  tapes  for  its  own  use  subject  to 
the  charges  set  forth  in  Part  C. 

(b)  User  may  permit  other  persons  to  access 
electronically  the  data  in  its  possession  and 
shall  pay  the  PMC  user  charges  set  forth  in 
Part  C.  for  such  use  by  others. 
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(c)  By  use  of  the  "Print  Screen"  function, 
User  may  print  the  data  obtained 
electronically  from  ATFI,  and  may  permit 
others  who  electronically  access  the  data  in 
its  possession  to  print  the  data  only  through 
the  use  of  the  "Print  Screen"  function,  all 
subfect  to  the  user  charges  set  forth  in  Part 
C 

3.  Rights  in  Data.  Except  for  the  license 
granted  herein,  all  right,  title  and  interest  in 
ATFI  data  are  and  shall  continue  to  be  the 
exclusive  property  of  PMC  to  the  fullest 
extent  permitted  by  law. 

4.  DieclainMr  of  Wairantiea  and 
Limitation  of  LiaJbility.  ATFI  data  are 
provided  "as  is,"  without  warranty  of  any 
kind,  express  or  implied,  including,  but  not 
limited  to  the  warranties  of  performance, 
merchantability  and  fitness  for  a  particular 
purpose.  User  shall  make  no  claim(s)  for 
damages  relating  to  ATFI  data.  PMC's  entire 
liability  and  the  User's  exclusive  remedy 
shall  be  the  replacement  of  any  defective 
magnetic  tapes  which  are  returned  to  the 
FMC  with  a  copy  of  the  User's  receipt.  PMC 
has  no  liability  whatsoever  to  User  for  any 
claim(s)  relating  in  any  way  to: 

(a)  User's  inability  or  failure  to  access  or 
use  data  properly  or  completely;  or 

(b)  Any  lost  profits,  consequential, 
incidental  or  other  special  damages  relating 
in  whole  or  in  part  to  User's  rights  hereunder 
or  use  of  or  inability  to  use  data,  even  if  PMC 
has  been  advised  of  the  possibility  of  such 
damages. 

B.  General  Provisions 

1.  RMponsibility  for  Certain  Matters.  User 
shall  be  responsible  for  all  access  to  and  use 
of  ATFI  data  by  User's  personnel  or  by  means 
of  User's  equipment,  whether  or  not  User  has 
knowledge  of  or  authorizes  such  access  or 
use. 

2.  Tenn  and  Termination.  This  agreement 
shall  become  effective  on  the  date  executed 
by  the  FMC,  and  shall  continue  in  force  until 
terminated  by  either  party  upon  at  least  thirty 
(30)  days  prior  written  notice  of  termination 
to  the  other  party.^Notwithstanding  the 
foregoing,  either  party  may  terminate  this 
agreement  immediately  upon  giving  written 
notice  of  termination  to  the  other  party  if  the 
other  party  commits  a  material  breach 
thereof.  The  FMC  may  suspend  or  terminate 
furnishing  ATFI  data  tapes  to  User,  after 
written  notice,  if  User  commits  a  material 
breach  of  this  Agreement.  Upon  termination 
of  this  agreement,  the  Commission  may 
require  the  User  to  immediately: 

(a)  Deliver  to  the  FMC  all  previously 
obtained  magnetic  tapes  of  ATFI; 

(b)  Destroy  all  ATFI  data  in  its  possession 
in  whatever  form;  and 

(c)  Provide  written  certification  to  the  FMC 
that  the  actions  des<:ribed  in  subsections  (a) 
and  (b)  of  this  section  B.2  have  been 
accomplished. 

3.  Eflbct  of  Agraanent.  This  Agreement 
embodies  the  entire  understanding  between 
the  parties  with  respect  to  the  use  of  ATFI 
data,  and  supersedes  any  and  all  prior 
understandings  and  agreemento,  oral  or 
written,  relating  thereto. 

4.  Forae  Maieure.  PMC's  obligations  under 
this  agreement  are  subject  to  interruption  and 
delay  due  to  causes  beyond  iu  reasonable 


control  such  as  acta  of  God,  acta  of  any 
government,  %var  or  other  hostility,  civil 
disorder,  the  elementa,  fire,  explosion,  power 
Cailure,  equipment  failure,  industrial  or  labor 
dispute,  inability  to  obtain  necessary 
supplies  and  the  like. 

5.  Notioae.  Except  as  otherwise  specifically 
provided  herein,  ail  notices  required  to  be 
given  to  the  FMC  shall  be  in  writing, 
addressed  to  Secretary,  Federal  Maritime 
Commission,  800  North  Capitol  Street,  NV/^ 
Washington,  DC  20573-0001.  Notice  to  User 
shall  be  at  the  address  set  forth  above. 

6.  Governing  Law.  This  agreement  shall  be 
governed  by  and  construed  under  federal 
law.  Any  and  all  proceedings  relating  to  the 
subject  matter  of  this  agreement  shall  be 
maintained  in  the  Federal  District  Court  for 
the  District  of  Columbia,  which  court  shall 
have  exclusive  jurisdiction  for  such  purpose. 
User  hereby  submits  to  the  jurisdiction  of  the 
Federal  District  Court  for  the  District  of 
Columbia  and  waives  service  of  process 
except  by  regular  mail. 

7.  Other  Provisions.  Neither  this  agreement 
nor  any  part  thereof  shall  be  assigned, 
sublicensed  or  otherwise  transferred  by  User 
without  prior  written  consent  from  the  FMC. 
Should  any  provision  of  this  egreement  be 
held  to  be  void,  invalid,  unenforceable  or 
illegal  by  a  court,  the  validity  and 
enforceability  of  the  other  provisions  shall 
not  be  affected  thereby.  Failure  of  a  party  to 
enforce  any  provision  of  this  agreement  shall 
not  constitute  or  be  construed  as  a  waiver  of 
such  provision  or  of  the  right  to  enforce  such 
provision.  The  headings  and  captions 
contained  in  this  agreement  are  for 
convenience  only  and  do  not  constitute  a 
part  thereof 

C.  Charges 

1.  Charges  Payable  by  User.  Charges 
payable  by  User  for  access  to  the  A'TFI  data 
contained  on  the  magnetic  tapes  are  forty-six 
U.S.  centa  (46</S00.46)  per  minute,  or  any 
portion  thereof. 

2.  Modification  of  Charges.  Charges  for  use 
of  the  data  are  prescribed  by  46  U.S.C.  app. 
1707a(d).  In  the  event  the  charges  in  such 
law  are  modified,  the  User  will  be  promptly 
notified  and  the  User  agrees  to  pay  the 
charges  as  modified  unless  it  terminates 
under  section  B.2.,  hereof. 

3.  Billing  and  Payment.  Within  ten  (10) 
calendar  days  after  the  end  of  each  month, 

beginning ,  User  shall  transmit  to  the 

Office  of  Budget  and  Financial  Management, 
Federal  Maritime  Commission,  800  North 
Capitol  Street,  NW.,  Washington.  DC  20573- 
0001,  a  report  of  all  usage  of  ATFI  data  listed 
by  user,  date  and  minutes  used.  User  shall 
simultaneously  transmit  payment  (to  "the 
Federal  Maritime  Commission")  for  such 
usage  at  the  rate  of  46  cents  (46C/S00.46)  per 
minute.  If  payment  is  not  made  when  due. 
User  may  thereafter  be  assessed  interest, 
penalties  and  administrative  costs  associated 
with  collection  of  late  payments  in 
accordance  with  the  Federal  Claims 
Collection  Standards,  4  CFR  102.13.  FMC 
intends  to  utilize  the  provisions  of  the  Debt 
Collection  Act.  5  U.S.C  5514,  including 
disclosure  to  constuner  reporting  agencies,  to 
ensure  prompt  payment.  FMC  reserves  the 
right  to  suspend  or  terminate  furnishing 


ATFI  data  tapes  to  User  If  ptymont  is  not 
made  when  due. 

4.  Rscordkaepiag.  The  User  shall  maintahi. 
for  a  period  of  three  (3)  years  during,  and 
after  termination  of,  this  agreement,  books, 
records,  documents,  and  other  evidence  and 
accounting  procedures  and  practices, 
regardless  of  form  (e.g.,  machine  readable 
media  such  as  disk  tape,  etc.)  or  type  (e.g., 
data  bases,  applications  software,  data  base 
management  software,  utilities,  etc.) 
sufficient  to  reflect  properly  the  charges  to  be 
paid  imder  this  agreement,  including, 
specifically,  all  records  of  access  granted, 
fees  charged,  and  payments  made  to  User  and 
remittances  to  FMC.  The  FMC  or  its 
representatives  shall  have  the  right  to 
examine  and  audit  all  of  the  User's  books, 
records,  documenta,  and  other  data, 
regardless  of  form  (e.g.,  machine  readable 
media  such  as  disk,  tape,  etc.)  or  type  (e.g., 
data  bases,  applications  software,  data  base 
management  software,  utilities,  etc.)  for  the 
purpose  of  evaluating  the  accuracy  and 
completeness  of  the  reports  required  by 
sections  C.3,  above.  The  right  of  examination 
shall  extend  to  all  documenta  and  other  data, 
regardless  of  form,  necessary  to  permit 
adequate  evaluation  of  the  reporta  submitted, 
along  with  the  computations  used. 

5.  Accounting  System.  Prior  to  obtaining 
magnetic  tapes  of  ATFI  data.  User  shall 
submit  to  the  FMC  a  model  of  the  charging 
system  it  intends  to  use  to  comply  with 
sections  C.3  and  C4,  to  enable  the  FMC  to 
determine  whether  such  system  is  sufficient 
to  provide  accurate  and  complete  reporta  as 
required  herein.  The  FMC  shall  have  up  to 
sixty  (60)  calendar  days  after  submission  to 
evaluate  such  system  and  its  approval  will  be 
assumed  unless  the  FMC  otherwise  formally 
notifies  the  applicant  within  the  sixty- 
calendar-day  period.  Magnetic  tapes  of  ATFI 
shall  not  be  made  available  to  User  until  ita 
charging  system  is  approved  by  FMC 

D.  Penalties 

1.  Qvil  Ponahies.  Civil  penalties  may  be 
imposed  for  refiisal  to  pay  the  required  user 
fee.  See  46  U.S.C  app.  1707a(()(l)- 

2.  Criminal  Penalties.  Criminal  penalties 
may  be  imposed  for  refusal  to  pay  the 
required  user  fee.  See  46  U.S.C.  app. 
1707a(f)(2). 

3.  Enforcement.  The  Department  of  Justice 
will  be  responsible  for  enforcement  of 
violations  of  this  agreement. 

Federal  Maritime  Commission 


By  - 

Title 
Date 

User 


Signature 

Tide  

Date    


[FR  Doc.  93-2832  Filed  2-5-93;  8:45  am] 
MJJNQ  COM  CTaO-OI-M 


fMflral  Kagittur  /  VxA.  5ff»  Na  24  /  Menday.  Febraary  8.  1993  /  Plroposed  Rnleg 


DEP/mTMerr  of  TRAN^onrr  ation 
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[Oodiat  fle>  48637;  Hollo*  Na  93-81 

ProevduPM  fbr  Trwwpurtation 
WofkplAcv  Drag  TMtlfiQ  Fluyiwns 

AGENCY:  Office  of  die  Secretary,  DOT. 
ACnOft:  Notice  of  pilot  project  on 
proposed  Management  Information 
System  (MIS)  (arms  and  submisaion 
procedures;  request  for  participation. 

SUMMARV;  On  DecMsbw  15. 1992.  the 
Depaftmeot  of  Tranaportation  (DOT) 
issued  Noticee  of  Proposed  Rulemaking 
(NPRM)  to  require  DOT  regulated 
employara  to  submit  an  annual  report 
summarizing  the  rasutt*  of  their  drug 
and  alcohol  testing  programs  for  each 
calendar  year.  These  reperts  are 
designed  to  provide  DOT  widi  pro-am 
evaluatioa  wad  compliance  information. 
This  notice  establishes  a  pilot  project  on 
the  proposed  reporting  forms  and 
submission  procedures. 
EFFECTIVE  DATE:  This  notice  establishes 
April  1, 1993,  as  the  date  selected 
employers  would  submit  the  reporting 
forms  to  the  appropriate  Operating 
Administration  as  a  voluntary 
preimplementation  assessment  of  the 
proposed  reporting  system. 
ADDRESSES:  Send  wrritteo  requests  to 
participate  in  the  pilot  project  to:  Office 
of  the  Secretary,  Drug  Enforcement  and 
Program  Compliance,  Department  of 
Transportation,  400  7th  Street,  SW.. 
room  9404.  Washington,  DC  20590. 
Fon  PunrrHB*  MTONMATiON  coirrACT: 
Donna  Smith  or  Lamar  Allen.  (202)  386- 
3784. 

SUPPLEMENTARY  «4FOraiATI0N:  The 
December  1, 1989.  Fmal  Rule,  49  CFR 
part  40.  Procedures  for  Transportation 
Workplace  Drug  Testing  Proj^ams.  did 
not  include  requirements  for  collecting 
standard  data  for  program  evaluation 
and  compliance.  The  December  15, 1992 
NPRM  issued  by  the  Office  of  the 
Secretary  proposes  to  add  §  40.81  and 
§  40.83  to  49  CFR  part  40  establishing  a 
Management  Information  System  (MIS) 
to  collect  anti-drug  program  data.  The 
operating  administrations  (FAA.  FHWA, 
FRA.  FTA.  RSPA  and  USGC)  also 
published  NPRMs  on  December  15  that 
proposed  to  require  employers  to 
maintain  and  submit  annually  as 
required,  data  to  the  appropriate 
operating  administration.  Each  NPRM 
includes  a  proposed  reporting  fonn 
specific  for  the  particular  regelated 
industry.  The  results  and  findings  from 
this  pilot  project  will  be  shared  with 


each  operating  administration  to  use  in 
the  development  of  their  particulax  rula 
Throogh  this  notice  the  Department  is 
requeuing  employers  to  volunteer  to 
test  the  use  of  the  reporting  forms  and 
the  subeatssioa  process.  The 
information  sub^tted  would  be  used  to 
evaluate  the  forms  and  submission 
process  only.  The  information  provided 
v^uld  not  be  used  for  compliance  or 
enforcement  actions.  The  data 
submitted  should  be  based  on  realistic 
employer  data  and  will  be  used  for 
roseoich  purposes  only,  and  not 
attribtrtsa  to  a  specific  employer.  Tho 
pilot  project  is  designed  to  review  the 
reporting  form  and  not  the  accuraor  of 
the  submitted  data.  Employers  wilung 
to  paitidpate  should  contact  the 
Department  no  later  than  March  1, 1993, 
by  telephone  or  letter  to  the  contact 
persons  listed  above.  If  there  are 
insufficaeot  volunteers  the  Department 
will  specifically  request  additional 
participation.  Infmmation  nod  data  on 
the  fonns  and  the  submission  process 
derived  firmt  this  pilot  project  will  be 
placed  in  the  hH^RM  dockets.  Employer 
names  will  not  be  associated  with,  any 
data. 

IssiMd  this  Itt  day  of  Petiruaiy,  1993,  at 
WasMi^ton.DC 
Donna  K.  Smith, 

Acting  Director,  Office  of  Drug  Enforcemeat 
and  Program  Compliance. 
IFR  Doc  93-2903  Filed  2-5-93;  8:45  ami 
atuMQCooe  m^o-ti-m 


rmviiM  mgnwy  rrainc  oaroiy 
Administration 

4t  CFR  Part*  571  and  572 
[Docl«»  Na  Sa-ai;  Nolic*  2) 
Rillf?1Z7-AB85 

Federal  Motor  Vehlcie  Safoty 
Standards;  Head  lm|>act  Protaction 

AGENCY:  National  Midway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation  (DOT). 
ACTKM:  Notice  of  proposed  rulemaking. 

StiMMARY:  This  document  proposes  to 
ametid  Standard  No.  201,  Occupant 
Protection  in  Interior  Impact,  to  require 
passenger  cars  and  light  trucks,  buses 
and  multipurpose  passenger  vehicles  to 

Erovide  protection  when  an  occupant's 
ead  strikes  upper  interior  components, 
including  pillikra.  side  rails,  headers, 
and  the  roof,  during  a  crash.  The 
proposed  amendments  would  add 
procedures  and  performance 
raquiraneats  ior  a  new  io-vehicle 
comptment  test,  bsote  as  this 
rulenuddng  applies  to  passenger  can,  it 


is  required  by  the  NHTSA  Authorization 
Act  of  1991. 

DATfK  Comment  closing  date: 
Comments  on  this  notice  must  be 
received  by  NHTSA  no  later  than  April 
9, 1993. 

Proposed  effective  date:  The  agency  is 
considering  a  single  effective  date  for 
full  implementation  of  the  new 
requirements  of  the  first  September  1 
that  occurs  following  eithar 
approximately  a  two  or  three  year 
period  beginning  with  the  pi^lication  of 
a  final  rule  in  the  Federal  Regialer.  The 
agency  is  also  considering  a  phase-in  of 
the  new  requirements,  beginning  one  to 
two  years  after  publication  of  a  final 
rule  in  the  Federal  Register. 


;  Comments  should  refer  to 
the  docket  and  notice  numbers  set  forth 
above  and  be  submitted  (preferably  in 
10  copies)  to  the  Docket  Section, 
National  Highway  Traffic  Safety 
Administration,  room  5109,  400 
Seventh  Street  SW.,  Washington,  DC 
2059a  Docket  hours  are  from  9:30  a.m. 
to  4  p.m..  Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT. 

Dr.  Joseph  Kanianthra,  Chief,  Side  and 
Rollover  Crash  Protection  Division, 
Office  of  Vehicle  Safety  Standards, 
National  Higjbway  Traffic  Safety 
Administration,  400  Seventh  Street  SW., 
Washington,  DC  20590  (202-366-4924). 

SUPPLEMERTART  INFORMATION: 


L  Background 

A.  Existing  Standard 

B.  August  1088  ANFRMs 
C  Comments  on  ANPRMs 

D.  Statutory  Requiremeatibr  Hulemaktng 
11.  Summary  of  Proposal 
IIL  Safety  Problem 

IV.  Proposed  Test  I>roc«dure 

A.  Propulsion  U  rut 

B.  Free  Motioo  Headibrai 
C  Biofidelity 

D.  Repeatability  and  Reproducibility 
B.  Qu^irication  Tests 

F.  Tamperatitre  Sensttivity/TiBQa  Detwoen 
Tests 

G.  Impact  Speed 

H.  iB^nct  Configuration;  Tar^pt  Aims 

I.  Exclusions 

J.  Multiple  Impacts 

V.  Pflrformanca  Requirements 

VI.  Feasibility  of  the  Counlenn«asure» 

VII.  Estimate  of  Vehicle  Fleet  Improvement 
Needed  for  Corapliaece 

vm.  Costs 
DC.  Benefits 

X.  LeadtfaaevBflbGtiveDate 

XI.  Effect  on  Visftility 

XII.  Consumer  Reaction  to  Padding 
XHI.  Risk  of  Neck  faijnry 

XIV.  Final  Stage  ManufaLtuieiB 

XV.  hUeiuatloual  HarmoptsattoB 
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XVI.  Amending  Existing  Requirements  of 

Standard  No.  201 
XVn.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory  Policies 
and  Pnx:edures 

B.  Regulatory  Flexibility  Act 

C.  National  Environmental  Policy  Act 

D.  Executive  Order  12612  (Federalism) 
XVIII.  Submission  of  Ck)mments 

I.  Background 

A.  Existing  Standard 

For  many  years.  Standard  No.  201. 
Occupant  Protection  in  Interior  Impact, 
has  specified  requirements  for  passanger 
cars  and  LTV's  to  afford  protection  for 
occupants  in  interior  impacts.  (The  term 
"LTV's"  refers  to  trucks,  buses  and 
multipurpose  passenger  vehicles  with  a 
GVWR  of  10,000  pounds  or  less.)  The 
interior  areas  presently  covered  by  the 
standard  include  the  instrument  panel, 
seat  backs,  interior  compartment  doors 
(such  as  the  door  of  a  glove  box),  sun 
visors,  and  armrests. 

A  significant  number  of  occupant 
injuries  and  fatalities  result  from  head 
impacts  with  uppter  interior  components 
not  covered  by  Standard  No.  201. 
NHTSA,  therefore,  initiated  a  research 
program  in  the  mid-1980's  to  support 
upgrading  the  current  standard  to 
provide  occupant  protection  in  these 
impacts. 

B.  August  1988  ANPRMs 

On  August  19, 1988,  the  agency 
published  in  the  Federal  Register  (53 
FR  31712.  31716)  two  ANPRM's  which 
addressed  the  issue  of  improved  head 
impact  protection,  among  others.  One  of 
the  ANPRM's  covered  passenger  cars, 
the  other,  LTVs.  NHTSA  noted  that 
almost  one-half  of  all  fatalities  in 
passenger  car  side  impacts,  and  a  large 
number  of  LTV  side  impact  fatalities, 
occur  as  a  result  of  head  injuries.  The 
agency  indicated  that,  while  many  head 
injuries  occur  as  a  result  of  ejection 
from  the  vehicle,  a  high  percentage 
occxir  due  to  head/face  impacts  with 
vehicle  interior  components,  such  as  the 
pillars  and  rails  supporting  the  roof. 

NHTSA  stated  that  it  believed  that 
various  techniques,  including  the  use  of 
padding,  may  be  available  to  reduce  the 
severity  of,  and  in  some  cases  prevent, 
many  head  injuries.  In  particular,  the 
agency  stated  that  it  believed  the 
following  three  techniques  are  of 
particular  promise:  (1)  Padding  the  A,  B 
and  C  pillars,  roof  rail  components  and 
window  frames  with  hard  rubber  or 
high  density  foam  materials,  (2) 
Eliminating  sharp  angle,  thin  edge 
design  fieatures  in  the  component  areas 
where  head  impacts  are  most  likely  to 
occur,  and  (3)  Reducing  the  local 


stiffiiess  of  the  component  areas  where 
head  impacts  are  most  likely  to  occur 
(without  compromising  the  overall 
structural  integrity  of  the  roof-pillar 
structures). 

The  agency  indicated  that  there  are  a 
number  of  possible  approaches  to 
expressing  performance  requirements 
and  that  various  devices  could  be  used 
to  measure  the  severity  of  impact  that 
would  be  experienced  by  the  head  in 
real  world  crashes  by  specified 
component  tests.  NHTSA  noted  that  one 
possible  performance  requirement 
would  place  Umits  on  head  acceleration 
during  specified  component  tests  using 
a  headform  impactor  which  is  freely 
propelled  into,  and  reboimds  from,  the 
component  being  tested. 

C.  Comments  on  ANPRMs 

NHTSA  received  nimierous  comments 
on  improved  head  impact  protection, 
including  ones  from  many  car  and  LTV 
manufacturers.  While  a  niunber  of 
manufacturers  indicated  that  they 
agreed  that  efforts  are  needed  to 
improve  head  impact  protection,  they 
also  expressed  a  number  of  concerns. 

Some  manufacturers  stated  that 
additional  research  was  needed  about 
head  injury  mechanisms  and  injury 
criteria.  General  Motors  (CM)  stated  that 
the  addition  of  padding  to  the  roof  rails, 
headers  or  pillars  might  reduce  the 
impact  forces  on  a  headform  during  a 
test.  It  stated  further,  however,  that  it  is 
possible  a  more  complete  look  at  the 
overall  dynamics  of  a  vehicle  crash, 
occupant  kinematics,  and  factors 
controlling  injury  causation  might,  in 
specific  instances,  dictate  the  use  of 
other  countermeasures  which  better 
address  real  world  crashes.  Ford 
commented  that  the  Head  Injury 
Criterion  (HIC,  the  injury  criterion  used 
in  Standard  No.  208)  may  be  an 
appropriate  injury  criterion,  but  that,  in 
order  to  be  meaningful,  it  should  be 
uniquely  developed  for  oblique  and/or 
side  impacts. 

Chrysler  stated  that,  before 
proceeding  to  an  NPRM,  NHTSA  should 
conduct  a  well-defined  analysis  of  the 
entire  head  injury/interior  contact  issue. 
That  company  stated  that  the  analyses 
used  in  the  PreUminary  Regulatory 
Impact  Analysis  PRIA  accompanying 
the  ANPRM's  were  out-of-date  as  they 
did  not  reflect  increased  seat  belt  usage 
and  the  automatic  restraint 
requirements  of  Standard  No.  208. 
Occupant  Crash  Protection. 

Several  manufacturers  expressed 
concerns  about  possible  safety  tradeoffs. 
GM  stated  that  the  addition  of  padding 
might  increase  neck  injuries  by  allowing 
pocketing  of  the  head  and  thereby 
generating  neck  loads  not  previously 


associated  with  a  more  rigid  impact 
surface.  That  company  stated  tluit  the 
type  of  free  motion  headform  tests 
conducted  during  NHTSA's  research 
program  would  not  allow  the 
determination  of  neck  loads  and  their 
effect  on  head  kinematics.  GM  suggested 
that  the  agency  consider  the  use  of  other 
test  devices,  such  as  using  the  upper 
torso  of  a  Hybrid  ED  dummy  in  a 
subsystems  test  configuration. 

Mercedes-Benz  commented  that 
restriction  of  head  travel  can  increase 
thoracic  loading  and  stated  that  the 
effects  of  padding  should  be  analyzed  to 
ensure  that  head  injury  risk  is  not 
decreased  at  the  expense  of  increasing 
thorax  injury  risk. 

Ford  stated  that  it  beUeves  there  may 
be  some  potential  for  increasing  energy 
absorption  in  the  pillar  areas,  but 
emphasized  that  any  new  regulation 
should  not  require  designs  that  decrease 
the  driver's  field  of  view.  Several  other 
manufacturers  also  e^qpressed  concern 
that  padding  of  the  pillars  could  obscure 
the  driver's  field  of  view  and  create  a 
safety  risk.  Some  manufacturers  stated 
that  pillars  cannot  be  reduced  in 
thickness,  for  purposes  of 
accommodating  additional  padding 
while  maintaining  field  of  view,  without 
compromising  structiual  strength. 

A  number  of  manufacturers  expressed 
concerns  about  public  acceptance.  GM 
commented  that  NHTSA  should 
evaluate  all  potential  vehicle 
countermeasures  in  terms  of  anticipated 
public  acceptance.  It  indicated  that  the 
agency  must  anticipate  consumer 
response  to  even  seemingly  mundane 
design  changes  such  as  the  addition  of 
padding.  That  company  stated  that  the 
likelihood  of  a  consumer  response 
strongly  suggests  that  requirements 
should  be  performance  oriented  and  not 
restrict  manufacturers  to  use  of  specific 
designs. 

Toyota  stated  that  adding  padding  on 
the  roof  side  rails  and  B  pillars  would 
reduce  occupant  space,  causing 
passengers  to  feel  "closed  in,"  and  also 
adversely  affiect  ease  of  entry  and  exit. 
That  company  stated  that  such  problems 
could  be  mitigated  by  widening  the 
vehicle  body  and  other  design  changes, 
but  that  this  would  entail  major  design 
changes  and  a  sharp  drop  in  fuel 
economy.  Subaru  commented  that  a 
requirement  for  additional  padding 
would  favor  larger  model  designs  and 
could  indirectly  regulate  the  overall  size 
of  passenger  cars. 

several  manufacturers,  including 
BMW,  Mitsubishi  and  Volkswagen, 
urged  NHTSA  to  base  any  head  impact 
protection  requirements  on  Europe's 
Regulation  No.  21.  BMW  noted  that 
Regulation  No.  21  defines  head  impact 
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areas  and  mandates  the  use  of  energy- 
absorbing  materials  In  those  zones. 

The  Recreatioa  Vefatele  hidustry 
Association  (RVIA)  and  the  National 
Truck  Equipment  Association  (NTEAJ 
exprsssed  concerns  about  the  possible 
impacts  of  new  head  impact  protection 
requirmnents  on  final  stage 
mami&cturars.  RVIA  stated  that 
recreation  vehides  and  other  LTVs 
already  provide  considerably  more 
protection  to  occupants  than  passengers 
cars  do  because  they  are  structurally 
stronger  and  their  occupants  are  seated 
above  impact  areas.  It  argued  that 
additional  requirements  for  head 
protection  are  not  justified  for  these 
vehicles. 

The  Insurance  Institute  for  Hi^way 
Safety  (URS)  commented  that  It  believes 
that  rulemaking  to  reduce  the  risk  of 
head  injuries  is  long  overdue.  It  stated 
that  HIC  is  the  appropriate  measure  for 
assessing  severity  of  blunt  impact,  but 
noted  that  the  response  of  a  Hybrid  m 
dummy  head  is  sig^ficantly  different 
for  side  impacts  than  for  frontal 
impacts.  IIHS  urged  that  a  tolerance 
level  lower  than  PHC 1000  (Standard  No. 
208  s  performance  limit  for  frontal 
crashes)  be  adopted  for  side  impact 
tests. 

D.  Statutory  Reqakement  for 
Ruhmcdang 

The  NHTSA  Authorization  Act  of 
1991  requires  the  agency  to  address 
several  vehicle  safety  subjects  throu^ 
rulemaking.  One  of  these  subjects,  set 
forth  in  section  2503(5)  of  the  Act,  is 
improved  head  impact  protection  from 
interior  components  of  passenger  cars, 
i.e..  roof  rails,  pillars  and  front  headers. 

On  June  5, 1992,  NHTSA  published  in 
the  Federal  KegiMer  (57  FR  24008)  a 
notice  of  intent  annoimcing  that  it 
would  publish  a  notice  of  proposed 
rulemaKing  (NPRM)  on  improved  head 
impact  protection  by  January  31, 1993. 
As  discussed  In  that  document,  section 
2S02(b)(2)(A)  of  the  Act  generally 
provided  (hat  NHTSA  must  publish,  no 
later  than  May  31, 1992,  an  advance 
notice  of  proposed  rulemaking 
(ANPRM)  or  an  NPRM  on  this  subject 
However,  the  section  also  provided  that 
the  deadline  could  be  extended  to 
January  31. 1993  if  the  agency  was 
unable  to  meet  the  earlier  deadline.  The 
June  1992  notice  explained  why  NHTSA 
needed  additional  time  to  publish  an 
NPRM. 

NHTSA  Is  Issuing  today's  NPRM  in 
accordance  with  section  2502(bXZ)(A)  of 
the  Act  While  the  agency  was  only 
required  to  address  improved  heed 
impact  protection  for  passengpr  cats,  the 
agency  is  also  proposing  lequiraments 
for  LTVs. 


Section  2502(b)(2)(B)(iii)  of  the  Act 
generally  providra  that  this  rulemaking 
action  (as  it  applies  to  passenger  cars) 
must  be  completed  within  24  months  of 
publishing  the  NPRM.  Upon  publication 
of  justification.  NHTSA  may  delay  the 
date  for  completion  for  not  more  than 
six  months.  Under  the  Act,  the 
rulemaking  will  be  considered 
completed  when  NHTSA  promulgates  a 
final  rule  with  standards  on  improved 
head  injury  protection. 


untreatable  and  fatal.)  In  making  these 
estimates,  the  agency  counted  cases 
where  the  head  injury  was  the  most 
serious  injury  and  where  there  was  no 
injury  of  die  same  AIS  level. 

The  agency  has  also  made  estimates  of 
the  distribution  of  fetalitieR  and  serious 
injuries  by  point  of  contact.  These 
estimates  are  presented  in  Table  I. 

Table  I.— Serkxjs  Head  Injuries/ 
Fatalities  by  Impact  Point 


n.  Sianuiy  of  Proposal 

NHTSA  Is  proposing  to  amend 
Standard  No.  201  to  require  passenger 
cars  and  LTV's  to  provide  protection 
when  an  occupant's  head  strikes  upper 
interior  components,  including  pllian, 
side  rails,  headers,  and  the  roof,  during 
a  crash.  The  proposed  nnendments 
would  add  procedures  and  performance 
requiremeiUs  for  a  new  in-vefaicle 
component  test 

Under  the  proposed  test  procedure,  a 
modified  Hybrid  III  dummy  bead, 
referred  to  as  a  free  motion  headform  or 
FMH.  is  launched  from  inside  the 
vehicle  and  propelled  freely  through  the 
air  so  that  its  forehead  stiikiss  the 
selected  target  component  (e.g.,  pillar, 
side  rail  or  header)  at  impact  speeds  of 
up  to  15  mph.  The  proposed 
amendments  would  require  passenger 
cars  and  LTV's  not  to  exceed  specified 
HIC  limits  when  any  of  their  specified 
components  are  impacted. 

The  agency  is  proposing  two 
alternatives  regarding  performance 
limits.  The  first  is  a  single,  across-the- 
board  limit  of  HlC(d)  1000  for  all 
specified  upper  interior  components. 
"The  second  is  a  two-tiered  limit  of 
HlC(d)  1000  for  the  forward  and 
rearward  upper  interior  components 
(front  header,  rear  header  and  A-pillar) 
and  HIC(d)  800  for  side  upper  interior 
components  (side  rails  and  pillars  other 
than  the  A-pillars)  and  the  middle 
portion  of  the  toofl 

m.  Safety  Problem 

NHTSA  has  analyzed  the  Incidence  of 
head  Injury  due  to  contact  with  vehicle 
interior  components  during  crashes.  The 
agency  estimates  that  head  impacts  with 
the  pillars,  roof  side  rails,  windshield 
header,  and  rear  header  result  in  nearly 
3,000  passenger  car  occupant  fatalities 
and  more  than  400  LTV  occupant 
fatalities  per  year.  Such  head  impacts 
also  result  in  nearly  6,000  serious  (but 
non-fatal)  passenger  car  occupant 
injuries  (AJS  3  or  greater),  and  more 
then  800  serious  LTV  occupant  injuries. 
(The  AIS  or  Abbreviated  bjury  Scale  is 
used  to  nnk  injuries  by  level  of  severity. 
An  AIS  1  injury  is  a  minor  one,  while 
an  AIS  e  injury  is  one  that  is  currently 
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The  vast  majority  of  these  fatalities 
and  serious  injuries  are  attributabie  to 
impacts  with  upper  interiiM  components 
in  the  fitmt  of  the  vehicle,  i.e., 
components  from  the  B-pillar  forward. 
NHTSA  estimates  that  2895  of  the  2942 
passenger  car  fatalities,  and  407  of  the 
408  L'TV  fatalities  in  various  crash 
modes,  occur  in  head  impacts  with 
compcmants  in  the  front  of  the  v^de 
occupant  compartment. 

NHTSA 's  faUlity  and  injury  estimates 
ase  primarily  derived  from  a  1991 
agency  paper  entitled  "Serious  Head 
Injury  in  Light  Passenger  Vehicles  from 
Rail,  Header,  and  Pillar  ConUct."  by 
Partyka.  The  Partyka  paper  used  1988- 
89  data  from  the  National  Acddent 
Sampling  System  (NASS)  and  1989  daU 
from  the  Fatal  Acddent  Reporting 
System  (PARS).  Partyka  analyzed  the 
distribution  of  these  injuries  by  point  of 
impact  A  hard  copy  analysis  of  the  data 
indicated  that  several  cases  coded  as 
side  window  frame  impacts  were 
actually  apparent  contacts  against  other 
components.  Therefore,  the  distribution 
of  impacts  against  various^  components 
was  revised.  The  resulting  data  are 
presented  in  the  table  above.  The  PRIA 
for  this  NPRM  provides  additional 
information  concerning  the  derivation 
of  the  agency's  estimates,  as  well  as 
additional  breakdowns  of  the  estimates. 

The  agency  notes  that  there  are  not  a 
suffident  number  of  real-world  cases  of 
occupant  head  injuries  in  air  bag 
equipped  vehicles  to  estimate  the 
impacts  of  air  bags  on  potential  head 
injuries.  NHTSA  does  not  expect  that  air 


bags  would  reduce  injiuies  from  striking 
the  B-pfllar  or  roof  side  rails,  given  the 
relative  location  of  the  air  bags  and 
those  parts  of  the  vehicle  interior. 

IV.  Propoaed  Taat  Procedara 

NHTSA  is  proposing  a  test  procedure 
which  simulates  a  passenger  car  or  LTV 
occupant's  head  striking  an  upper 
interior  component,  in  the  same  manner 
that  wotdd  occur  during  a  crash.  Under 
the  procedure,  a  modified  Hybrid  EQ 
dimimy  heed  is  launched  frtun  inside 
the  vehicle  and  travels  freely  through 
the  air  90  that  its  forehead  strikes  thia 
selected  target  component  (e.g.,  pillar, 
side  rail  or  header).  The  head,  referred 
to  as  a  fi-ee  motion  headform  or  FMH, 
is  instrumented  with  accelerometars  for 
measurement  of  head  acceleration 
during  the  impact.  These  measurements 
are  then  used  to  calculate  the  ^Mcified 
injury  criterion,  HIC 

A.  Propulsion  Unit 

The  proposed  test  procedure  specifies 
that  upper  interior  components  are 
impacted  by  an  FMH  at  any  speed  up  to 
and  including  15  miles  per  hour. 
NHTSA  is  not  proposing  to  specify  a 
specific  method  for  propelling  the  FMH, 
since  the  means  of  propulsion  (as 
opposed  to  impact  conditions)  does  not 
affect  test  results.  However,  it  is  likely 
that  manufacturers  will  use  a  method 
similar  to  that  used  in  NHTSA's 
research  program. 

The  propulsion  unit  used  in  NHTSA's 
research  was  developed  by  GM.  It  is  a 
pneumatic  impactor  that  uses 
compressed  nitrogen,  built  up  to  a  high 
pressiuv.  The  headform  is  held  on  by  a 
magnet.  When  the  nitrogen  is  released, 
it  pushes  a  piston  forward  about  three 
inches  and  the  headform  is  pushed  off 
the  magnet  into  free  flight.  The  impact 
velodtias  achieved  by  the  propulsion 
unit  are  very  repeatahle.  The  propulsion 
unit  is  articulated  to  allow  it  to  be 
positioned  for  firing  at  nearly  any  angle 
within  the  vehicle. 

B.  Free  Motion  Headform 

NHTSA  is  proposing  specifications 
and  quaUfication  requirements  for  the 
FMH,  which  would  be  set  forth  in  a  new 
subpart  L  of  part  572.  The  specifications 
consist  of  a  drawing  package  containing 
all  of  the  technical  details  of  the  FMH 
parts  and  FMH  assembly.  In  addition, 
ihere  is  an  FMH  liser's  manual  which 
sets  forth  disassembly,  inspection,  and 
assembly  procedures. 

NHT&\  believes  that  these  drawings 
and  specifications  would  ensxue  that  the 
headforms  vary  little  in  their 
construction.  Performance  criteria 
would  serve  as  calibration  checks  and 
further  assure  the  uniformity  oi 


headform  asaambly,  construction,  and 
instrumentation.  As  a  result,  the 
repeatability  of  performance  in  impact 
testing  would  be  ensured. 

The  FMH  wt  developed  as  part  of 
NHTSA's  research  program,  and  ia 
essentiaUy  a  modified  Hybrid  III 
dummy  heed.  The  modificatioas 
include  replacing  the  Hybrid  m  akuU 
cap  with  a  steel  skullcap  plate,  which 
allows  the  FMH  to  be  mounted  to  the 
propulsion  unit  by  means  of  a  magnet. 
hi  addition,  the  skullcap  plate  swvea  to 
hold  the  heedsldn  in  place  during 
testing.  Unlike  the  headskin  of  an  earlier 
version  of  the  FMH,  the  headskin  of  the 
FMH  specified  in  this  proposal  is  not 
glued  in  place.  Finally,  the  nose  of  the 
Hybrid  in  head  was  removed,  to 
eliminate  interference  during  testing. 
The  FMH  is  instrumented  with  a  set  of 
tri-axial  accelerometers,  positioned  to 
measure  the  acceleration  of  the  center  of 
gravity,  which  permit  the  measurement 
of  HIC. 

NHTSA  believes  that  the  FMH  has 
two  advantages  ovot  more  traditional 
guided  heedfonns.  First,  since  the  FMH 
does  not  utilise  a  guiding  mechanism,  it 
can  simulate  the  glancing  and 
nonperpendicular  impacts  experienced 
in  real  world  crashes.  Second,  the  FMH 
could  be  equipped  with  rotational 
accelerometers  if  desired.  NHTSA  is  not 
at  this  time  proposing  any  performance 
requiremmts  concerning  l^ad  rotational 
motion,  since  it  does  not  have  sufficient 
biomechanical  data  to  support  specific 
requirements.  However,  if 
manufactuj«rs  volimtarily  add 
additional  instnmientation  to  the  FMH, 
they  can  measure  head  rotational 
motion  during  impacts  and  utilize  the 
information  in  designing  their  vehicles. 

NHTSA  notes  that  there  are 
alternative  free  motion  headforms  that 
could  be  considered  for  rulemaking 
purposes.  The  agency  has  developwl  a 
featureless  headform,  and  Ford  has 
developed  a  hemispherical  headform. 
While  the  agency  is  not  aware  of  any 
problems  with  either  of  these 
headforms,  it  does  not  have  the  test  data 
for  these  headforms  that  would  be 
necessary  to  support  rulemaking. 
Moreover,  the  time  needed  to  generate 
such  test  data  would  significantly  delay 
the  safety  benefits  offered  by  this 
rulemaking.  Finally,  the  agency  does  not 
believe  that  these  alternative  headforms 
offer  any  significant  advantages  over  the 
proposed  F^fH.  Therefore,  the  ageocy  is 
not  proposing  to  specify  either  of  the 
alternative  headforms,  although  it  may 
investigate,  for  the  proposed  FMH,  the 
possibility  of  molding  a  head  skia 
without  facial  features. 


C  Biofidality 

Biofidelity  is  a  measure  of  how  well 
a  teat  device  duplicatos  the  raaponsaa  of 
a  human  being  in  an  impact  Tna  Hybrid 
m  dummy  ia  specified  in  Stuidard  No. 
208.  lu  biofidelity  in  frontal  impacts  ia 
well  accepted,  particularly  for  forehead 
impacts.  Therefore,  NHTSA's  primary 
concern,  in  developing  a  compcment  test 
using  the  FMH,  was  ¥rfaether  the  FMH 
resp<xi8es  (for  forehead  impacts) 
correlate  to  those  of  a  Hybrid  III  dummy 
subjected  to  similar  impact  loading  in 
sled  tests,  and  whether  this  correlation 
holds  up  for  impacts  with  components 
that  are  representative  of  a  vride  range 
of  passenger  vehicles.  The  responses 
examined  by  the  agency  were  HIC  and 
peak  head  resultant  acceleration. 

NHTSA  conducted  a  series  of  tests 
and  analyses  to  determine  the 
relationships  between  the  Hybrid  III 
dummy  responses  and  the  FMH 
responses.  First,  the  agency  conducted 
tests  consisting  of  impacts  into  actual 
and  simulated  vehicle  uppw  interior 
structures  at  various  angles.  NHTSA 
conducted  these  tests  both  using  the  full 
Hybrid  III  dununy  and  using  the  FMH. 
and  for  both  the  baseline  and  padded 
conditions. 

The  results  of  the  comparison  testa 
indicate  that  the  FMH  respcmses 
followed  the  same  trends  as,  and  were 
vary  close  in  value  to,  the  whole 
dimimy  head  responses  at  impact 
speeds  of  15  mph  and  20  mph. 

NHTSA  then  performed  analytical 
modeling  of  the  FMH  and  the  Hybrid  III 
dummy,  to  examine  the  correlation 
between  the  tests  and  the  head 
responses.  The  results  of  the  modeling 
reinforce  the  resiilts  of  the  comparison 
by  testing. 

While  there  is  a  strong  relationship 
between  the  HIC  responses  obtained 
using  the  FMH  and  full  Hybrid  III 
dummy,  the  results  are  not  identicaL 
However.  NHTSA  developed  a 
transform  function  or  conversion  factor, 
using  test  data  from  simulated  structure 
testing  of  the  FMH  and  the  full  dummy. 
This  transform  function  can  be  used  to 
translate  FMH  responses  into  full 
Hybrid  in  dununy  responses.  NHTSA 
believes  that  the  full  dummy  responses 
are  repreaentative  of  a  human,  based  on 
the  accepted  biofidehty  of  the  Hybrid  m 
dununy.  The  transform  functioii  is: 

Full  Dummy  HIC  or  mad)«0-75446 
(FMH  HIC}+ 166.4. 

D.  Repeatability  and  Reproducibility 

NHTSA  has  evaluated  the 
repeatability  and  reproducibility  of  the 

firoposed  test  procedure,  with  particular 
bcus  on  the  FMH  responses. 
Repeatability  refers  in  this  oontsxt  to  the 
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control  of  vaiiatioD  of  PMH  responses  in 
replicate  tests  using  the  same  FMH, 
while  reproducibility  refers  to  control  of 
variation  of  FMH  responses  in  replicate 
tests  using  different  FMHs.  The  agency 
considers  ±10  percent  to  be  an 
acceptable  range  of  variability  and  a 
measure  of  good  repeatability  or 
reprodudbiuty.  while  ±5  percent  is 
considered  to  be  highly  acceptable 
variability  and  an  indicator  of  excellent 
repeatability  or  reproducibility. 

As  a  startuig  point,  the  agency  notes 
that  it  has  previously  determined  that 
the  Hybrid  III  head,  as  a  component  of 
the  full  Hybrid  in  dummy,  has  highly 
acceptable  variability  or  excellent 
repeatability  and  reproducibility.  There 
is  no  reason  to  believe  that  these 
characteristics  would  change  because  of 
the  minor  changes  made  in  the  FMH 
design  or  because  the  FMH  is  separately 
propelled  against  a  vehicle  interior 
structure. 

In  evaluating  repeatability,  NHTSA 
first  conducted  a  series  of  simulated 
structures  tests.  These  tests  were 
designed  to  provide  a  controlled  impact 
environment  so  that  any  variability  was 
limited  to  the  FMH  test  equipment  and 
the  test  procedure.  The  agency 
conducted  tests  for  different  impact 
speeds,  impact  angles,  and  degrees  of 
structure  stiflness. 

The  agency  found  that  the  average 
percent  variation  for  HIC  and  peak  head 
resultant  acceleration  was  generally 
highly  acceptable,  for  both  baseline  and 
padded  test  conditions.  NHTSA 
measiued  average  percent  variation  for 
12  different  sets  of  test  conditions.  Eight 
of  the  average  percent  variations 
measured  were  less  than  five  percent, 
and  the  other  four  only  slightly 
exceeded  five  p«cent.  NHTSA  notes 
that  these  tests  were  conducted  with  an 
early  version  of  the  FMH  which 
included  the  Hybrid  in  nose  and  glued 
headskin.  Given  the  minor  nature  of  the 
subsequent  design  changes,  however, 
the  agency  believes  that  the  test  data  are 
representative  of  the  proposed  FMH. 

NHTSA  also  evaluated  FMH 
repeatability  in  27  pairs  of  full  scale 
vehicle  tests.  Thirteen  of  the  tests  were 
conducted  using  the  interior  of  a  1987 
Volkswagen  Golf;  the  other  14  were 
performed  using  a  1989  Dodge  B-150 
van.  The  agency  conducted  tests  for 
baseline  and  padded  conditions  and  for 
different  vehicle  components  at  varying 
angles.  The  tests  were  conducted  at  15 
mph  and  used  the  proposed  FMH.  The 
overall  average  percent  variation  for 
both  HIC  and  peak  head  acceleration, 
across  both  vehicles,  was  acceptable 
(below  10  percent). 

In  order  to  evaluate  reproducibility, 
the  agency  conducted  another  series  of 


simulated  structures  tests.  NHTSA 
modified  four  Hybrid  m  heads  to  be 
FMHs,  consistent  writh  the 
specifications  proposed  in  this 
document.  The  agency  conducted 
baseline  and  padded  tests  for  different 
impact  speeds,  impact  angles,  and 
degrees  of  structure  stifbess.  The  test 
results  showed  that  the  reproducibility 
of  the  FMH  is  acceptable. 

NHTSA  also  combined  FMH  response 
data  from  three  different  test  series  and 
time  periods  to  measiue  variability.  Data 
from  five  simulated  structure  tests, 
using  the  proposed  FMH,  conducted  by 
the  agency  in  1991  and  1992  to  measure 
padding  effectiveness  were  combined 
with  data  from  five  earUer  tests  which 
were  identical  except  that  the  earlier 
version  of  the  FMH  was  used.  Four  of 
the  five  sets  of  data  showed  acceptable 
reproducibility  with  variability  at  10 

Eercent  or  less.  The  variability  was, 
owever,  higher  than  for  the  simulated 
structure  tests  discussed  above.  The 
fifth  set  had  variability  of  14,89  percent. 
NHTSA  believes  that  the  higher 
variability  in  these  sets  of  data  may  have 
been  due  to  differences  between  the 
earlier  and  later  FMH  designs  or 
variations  in  stiffiiess  of  the  materials 
used  for  the  simulated  structures,  which 
were  purchased  between  1989  and  1992 
Based  on  the  above  tests  and  analyses, 
which  are  described  in  more  detail  in 
the  PRIA,  NHTSA  has  tentatively 
concluded  that  the  repeatability  and 
reproducibility  of  the  proposed  test 
procedure  are  sufficient  for  this 
rulemaking. 

E.  (Salification  Tests 

NHTSA  has  explained  in  dummy 
rulemakings  that  before  a  test  dummy 
can  be  used  in  a  vehicle  crash  test,  it 
must  be  examined  to  determine  whether 
it  conforms  to  all  of  the  specifications 
set  out  in  the  blueprints  for  the  dummy. 
In  addition,  the  dummy  must  be 
carefully  examined  to  ensure  that  it  has 
been  correctly  assembled.  Finally,  the 
test  diunmy  must  pass  a  series  of 
qualification  tests.  The  purpose  of  a 
qualification  test  is  to  measure  the 
performance  of  the  test  dummy  in  a 
well-controlled  laboratory  impact  test  to 
determine  whether  the  test  responses 
are  within  specifications  and  thus  the 
test  dummy  will  provide  objective  test 
results. 

These  same  points  are  relevant  to  the 
proposed  FMH.  since  it  is  an 
anthropomorphic  test  device  and  is.  as 
noted  above,  essentially  the  head  of  a 
Hybrid  in  dummy.  NHTSA  is  proposing 
the  same  qualification  test  for  the  FMH 
that  applies  to  the  Hybrid  m  dummy 
head,  a  drop  test.  In  this  test, 
acceleration  is  measured  when  the  FMH 


is  dropped  from  a  height  of  14.8  inches. 
The  proposed  limits  are  that  the 
acceleration  shall  not  be  less  than  225g 
and  not  more  than  275g.  In  addition,  the 
acceleration/time  curve  for  the  test  must 
be  unimodal  to  the  extent  that 
oscillations  occiuring  after  the  main 
acceleration  pulse  are  less  than  ten 
percent  (zero  to  peak)  of  the  main  pulse, 
and  the  lateral  acceleration  vector  may 
not  exceed  15g  (zero  to  peak). 

F.  Temperature  Sensitivity/Time 
Between  Tests 

Changes  in  temperat\ire  can  affiect  the 
responses  of  anthropomorphic  test 
devices.  Therefore,  it  is  important  to 
specify  a  test  temperatiue  range,  while 
ensiuing  that  the  range  is  practicable. 
The  proposed  test  procedure  specifies 
that  the  FMH  be  placed  in  a  controlled 
temperature  environment  for  at  least 
four  hours  within  a  66-78  "F. 
temperature  range  before  an  impact  test. 
In  addition,  the  FMH  is  to  be 
maintained  ivithin  this  temperature 
range  duiring  a  test. 

Toe  proposed  temperature  range  is 
the  same  as  that  specified  in  part  572  for 
the  Hybrid  m  dummy  head  drop  test.  It 
is  also  the  same  as  that  specified  in 
Standard  No.  208  for  crash  tests  using 
the  part  572  Subpart  B  dummy  and  in 
Standard  No.  214  for  crash  tests  using 
the  SID  dummy.  NHTSA  notes  that 
Standard  No.  208  specifies  a  narrower 
temperature  range  for  crash  tests  using 
the  Hybrid  m  dummy.  The  agency 
adopted  a  narrower  temperature  range 
in  Standard  No.  208  uecause  the  Hybrid 
m  dummy  chest  is  particularly  sensitive 
to  temperature  change.  The  narrower 
temperature  range  is  not  relevant  to  the 
proposed  FMH,  since  it  is  based  only  on 
the  Hybrid  m  head. 

Fart  572  specifies  that  there  should  be 
at  least  three  hours  between  successive 
head  drop  tests  on  the  same  Hybrid  m 
diunmy  head.  The  waiting  period 
permits  resilient  materials  to  return  to 
their  undeformed  state,  thereby 
ensuring  their  proper  response 
characteristics.  Since  the  proposed  FMH 
is  based  on  the  Hybrid  in  dummy  head, 
NHTSA  believes  that  there  should  also 
be  a  waiting  period  between  successive 
tests  (drop  tests  and/or  impact  tests) 
using  a  single  FMH.  The  proposed 
regulatory  text  specifies  a  three  hour 
period  since  that  is  the  period  specified 
for  the  Hybrid  in  dummy  head.  The 
agency  specifically  requests  comments, 
however,  on  whether  some  shorter 
period  would  be  sufficient,  as  a  shorter 
period  would  facilitate  conducting  a 
larger  number  of  tests  per  day. 
Depending  on  the  comments,  NHTSA 
may  specify  a  waiting  period  of  less 
than  three  houre. 
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G.  Impact  Speed 

In  (kvclopiiig  Um  propoBod  fast 
procedurs,  the  agency  examiiied  data  in 
the  NatiiMMl  Accident  Sampling  Syatem 
(NASS)  to  detennine  the  mean  delta  V 
by  AIS  iinary  level  due  to  impact  with 
the  vehide  A-pillar,  front  header,  and 
side  rails.  Delta  V  lepieeoute  the  total 
velocity  change  of  the  struck  vehicle 
during  a  crash.  The  agency  then 
analyBBd  laboratory  <kta  to  estimate  the 
head  contact  velocity  into  the  vdiide 
upper  interior  components  associated 
wim  that  vehicle  delta  V. 

Under  the  agency's  proposal, 
perfonnance  requirements  would  need 
to  be  met  when  a  vehicle's  upper 
interior  components  are  impacted  by  an 
FMH  at  any  speed  up  to  and  including 
15  mph.  The  15  mph  speed  corresponds 
to  an  average  injiuy  level  between  AIS 
2  and  AIS  3,  or  essentially  the  onset  of 
serious  in|\iry.  R  is  also  ^e  test  speed 
that  is  generally  specified  for  Uie 
existing  requirements  of  Standard  No. 
201.  Finally,  the  agency's  testing 
indicates  that  there  may  be  a 
practicability  problem  with  higher  test 
speeds,  such  as  20  mph,  as  it  may  not 
be  possible  to  meet  the  proposed 
performance  limits  (HIC 1000  or  HIC 
800)  at  such  speeds  without  using 
unacceptably  thick  padding. 

H.  Impact  Coafiguration:  Target  Areas 

In  real-world  crashes,  an  occupant's 
head  may  strike  the  upper  interior  of  the 
vehicle  at  any  of  many  different  places 
and  at  any  of  many  different  angles.  The 
agency  is  therefore  proposing  to  require 
that  vehicles  meet  specified  HIC(d) 
limits  when  any  portion  of  a  number  of 
specified  upper  interior  surface  areas  is 
impacted  by  the  FMH.  at  any  of  a  range 
of  specified  angles. 

As  noted  above,  NHTSA  is  concerned 
about  head  impacts  with  the  vehicle's 
upper  interior  structure,  i.e.,  the  pillars, 
the  headers,  and  the  side  roof  rails,  and 
the  roof. 

The  agency  is  not  addressing  head 
impact)  with  glazing  in  this  rulemaking, 
impacts  with  glazing  are  usually  not  as 
serious  as  impacts  with  structure,  since 
structure  is  generally  much  stifiier  than 
glazing.  In  addition,  padding  cannot  be 
used  as  a  countermeasura  for  head 
impacts  with  glazing. 

The  agency's  proposal  defines  the 
specific  areas  on  the  upper  interior 
compooents  which  would  be  required  to 
meet  HlC(d)  limits.  The  areas  are 
referred  to  as  the  pillar  impact  zones, 
front  and  rear  header  impact  zones,  side 
rail  impact  zones,  and  upper  roof 
impact  tone. 

"The  pillar  impact  zones,  front  and 
rear  header  impact  zones,  and  side  rail 


impact  zones  are  defined  to  include  the 
named  componaDts  thamaelves 
(structun  and  acconpanying  molding 
and  attached  components)  and  adlacant 
areas  of  the  rooL  Those  remaioing. 
middle  portions  of  the  roof  comprise  the 
upper  roof  impact  zone. 

In  order  to  define  wdMHS  the  other 
impact  zooas  end  and  the  upper  lool 
impact  cone  begins,  the  proposal 
dennes  an  uppor  roof  xooe  plane.  All 
interior  sur&ces  of  the  vriikle  above 
this  plane  would  be  included  in  the 
upper  roof  impact  zone.  NHTSA  is 
proposing  to  define  the  upper  roof  zone 
plane  as  the  horizontal  pluie  passing 
through  a  point  0.5  inch  below  the 
highest  point  of  the  vahicle  roof  interior. 
The  agency  specifically  requests 
comments  on  whathar  this  (Mropoaed 
definition  appropriately  distinguishes 
the  other  upper  intorior  components 
bom  the  middle  area  of  the  roof,  and  oo 
the  practicability  of  demarcating  theee 
redone. 

The  header  and  side  rail  impact  zones 
generally  include  the  interior  surface 
area  firom  the  border  between  the 
identified  component  and  adjacent 
glazing  such  as  the  windshield,  reer 
window,  or  side  window  glazing,  to  the 
upper  limit  horizcmtal  plane.  The  pillar 
impact  zones  generally  include  the 
entire  interim  surfoce  area  of  the  pillar, 
bom  the  lowest  level  of  any  adjacent 
dayli^t  opening  (but  not  lower  than  six 
inches  (152.4  mm]  above  the  driver's 
seating  refwenoe  point),  and  the  vehicle 
interior  surface  that  is  immediately 
above  the  pillar  and  is  between  the 
adjacent  header  and/or  side  reil  impact 
zones. 

For  each  impact  zone,  the  pnumsed 
test  procedure  defines  a  range  of  angles 
at  which  the  FMH  would  strike  that 
zone.  These  angles  are  referred  to  as 
approach  angles,  since  they  are  the 
angles  at  which  the  FMH  would 
approach  the  impact  zones.  The  ranges 
are  expressed  using  a  specified 
orthogonal  reference  system.  The 
direction  of  travel  by  the  FMH  would  be 
required  to  be  within  the  specified 
ranges. 

'The  proposed  ranges  of  approach 
angles  are  generally  broad.  This  reflects 
the  fact  that  an  occupant's  head  may 
impact  a  vehicle's  upper  interior 
components  at  many  different  angles. 

The  agency  is  proposing  a  somewhat 
narrower  range  of  horizontal  approach 
angles  for  the  A-pillars.  Given  that  the 
A-pillars  are  located  well  forward  and 
somewhat  to  the  side  of  the  driver  and 
other  front  seat  occupants,  the  range  of 
likely  horizontal  angles  at  which  an 
occupant's  head  is  likely  to  strike  the  A- 
pillars  is  narrower  than  for  most  other 
upper  interior  components.  For 


example,  an  occupant's  heed  is  unlikely 
to  strUoa  the  A-pillar  from  a  directioo 
that  is  perpendicular  to  tha  sida  of  the 
vahicle. 

NHTSA  is  proposing  tha  vndeet 
possible  range  of  approach  angles,  ije., 
any  angle,  for  the  upper  roof  impact 
zone.  This  reflects  tne  fact  that  an 
occupant's  head  may  strike  the  roof  at 
any  angle  during  a  rollover. 

The  agency  notes  that  its  research 
indicates  that,  using  the  proposed  test 
procedure,  FMH  impacts  wiih  the 
middle  areas  of  the  roof  (which 
comprise  the  upper  roof  impact  zone) 
generally  resuh  in  low  KICfd)  readings. 
This  is  because  these  areas  are  usually 
less  stiff  than  the  other  upper  int«ior 
components.  Since  a  significant  number 
of  serious  head  injuries  resulting  from 
impacts  with  the  roof  occur  in  rollovars 
when  the  occupant  head  strikes  tha  roof 
whan  it  is  in  contact  with  the  ground. 
NHTSA  believes  that  it  might  be 
appropriate  to  develop  a  test  {Mtxxdure 
which  replicates  that  condition. 
However,  the  ageiury  does  not  have 
sufficient  information  to  propose  such  a 
procedure  at  this  time.  NHTSA  believes 
that  the  requirements  that  it  is 
proposing  would  ensure  that  bead 
impact  protection  is  provided  at  least  in 
those  areas  of  the  roof  where  there  era 
hard  points,  e.g.,  support  structure,  hard 
simroof  frames,  etc.  'The  agency  believes 
that  relatively  few  vehicles  will  need 
any  changes  to  meet  the  proposed 
requirements  for  the  upper  roof  impact 
zone. 

NHTSA  notes  that,  in  some  cases,  it 
may  be  difficult  to  determine  precisely 
where  one  impact  zone  ends  and 
another  begins.  In  cars  with  sloping 
roo£s,  for  example,  it  is  difficult  to 
determine  where  the  A-pillar  ends  and 
the  side  roof  rail  begins,  because  the  A- 
pillar  appears  to  marge  into  the  roof  raiL 
The  ktabiUty  to  clearly  di%rentiate 
between  the  various  impact  zones  could 
create  problems  to  the  extent  that 
different  approach  angles  or  different 
performance  requirements  apply  to  the 
different  impact  zones.  The  agency 
currently  contemplates  that  areas  of  the 
vehicle  interior  surboe  that  come 
within  the  definitions  of  more  than  <Me 
impact  zone  would  be  required  to  meet 
the  requirements  specified  for  all  such 
zones.  NHTSA  requests  comments  on 
this  issue. 

Under  the  proposed  test  procedure, 
the  area  of  the  vehicle  to  be  impacted 
by  the  FMH,  i.e.,  any  part  of  the  front 
header  impact  zone,  the  rear  header 
impact  zone,  the  side  rail  impact  zones, 
the  piikr  zones,  and  the  upper  roof 
impact  zone,  is  marked  with  a  solid 
target  circle  0.5  inch  in  diameter,  using 
any  transferable  opaque  coloring 
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medium.  The  FMH  is  launched  from 
any  location  inside  the  vehicle  that  is 
consistent  with  the  approach  angle 
limits  and  other  test  specifications.  The 
FMH  must  travel  throiigh  the  air  for  a 
distance  of  at  least  one  inch  before 
making  contact  with  the  vehicle  interior 
surface. 

The  first  contact  between  the  FMH 
and  the  vehicle  interior  surface  must  be 
between  the  forehead  of  the  FMH  and 
the  target  location  on  the  vehicle, 
without  any  interference.  More 
specifically,  at  the  time  of  initial  contact 
between  the  FMH  and  the  vehicle,  a 
specified  portion  of  the  FMH's  forehead 
(headform  impact  lone)  must  contact 
some  portion  of  the  target  circle,  and  no 
portion  of  the  FMH  may  contact  any 
part  of  the  vehicle  outside  the  specified 
impact  zones.  The  agency  is  proposing 
that  the  forehead  of  the  FMH  make  first 
contact  with  the  vehicle  interior  surface 
because  the  FMH  has  been  determined 
to  have  biofidelity  in  frontal  impacts. 
Subsequent  contacts  outside  the 
forehead  impact  zone  and  with  other 
portions  of  tne  vehicle  interior  surface 
are  permitted,  as  the  FMH  is  bee  to 
rotate  after  the  first  contact. 

NHTSA  believes  that  it  may  be 
appropriate  to  include  a  definition  of 
"initial  contact"  in  Standard  No.  201  or 
otherwise  specify  the  time  during  which 
interference  must  not  occur,  since  there 
may  not  be  a  practical  difference 
between  interference  that  occurs  at  the 
exact  moment  of  initial  contact  and 
interference  that  occurs  immediately 
after  that  time  but  prior  to  peak 
acceleration  on  the  FMH.  One  problem 
with  specifying  an  interval  of  time 
during  which  interference  must  not 
occur  is  that  the  interval  between  the 
exact  moment  of  initial  contact  and 
peak  acceleration  on  the  FMH  will  vary 
considerably  depending  on  the  siufece 
being  impacted.  The  agency  requests 
comments  on  this  issue.  Depending  on 
the  comments,  the  agency  may  include 
a  definition  of  initial  contact  or  other 
relevant  specification  concerning  this 
issue  in  a  final  rule. 

NHTSA  also  requests  comments  on 
how  the  time  of  initial  contact  can  most 
appropriately  be  ascertained.  One 
possibility  would  be  to  place  an  event 
marker  switch  behind  the  target  circle. 
Would  such  a  procedure  affect  the 
responses  of  the  FHM?  Is  there  any 
other  procedure  that  would  be  more 
appropriate?  Depending  on  the 
comments,  the  agency  may  specify  a 
procedure  for  determining  the  time  of 
initial  contact  in  a  final  rule. 

NHTSA  notes  that  it  is  not  possible  to 
conduct  the  specified  test  procedure  for 
some  portions  of  the  specified  impact 
zones,  since  other  parts  of  the  vehicle. 


e.g.,  the  windshield  or  instrument 
panel,  would  interfere  with  the  test. 
Such  portions  of  the  impact  zones 
would  not  be  subject  to  any 
performance  requirements. 

/.  Exclusions 

In  the  preceding  section,  NHTSA 
discusses  the  areas  of  a  vehicle's  interior 
siuface  that  would  generally  be  required 
to  meet  HIQd)  limits.  However,  the 
agency  believes  that  certain  portions  of 
these  areas  should  be  excluded  from  the 
requirements  under  certain 
circumstances  since  head  impacts  with 
such  areas  are  very  unlikely  in  real 
world  crashes. 

An  obvious  area  which  the  agency 
beUeves  should  be  excluded  is  that 
portion  of  the  cargo  area  of  vans  that  is 
not  close  to  any  designated  seating 
position.  The  agency  is  proposing  that  a 
vehicle  need  not  meet  the  proposed 
HIQd)  limits  for  any  part  of  a  vehicle 
located  rearward  of  a  vertical  transverse 
plane  36  inches  (914.4  mm)  behind  the 
seating  reference  point  of  the  vehicle's 
rearmost  designated  seating  position. 
The  36  inch  value  is  based  on  the 
normal  position  of  the  head  relative  to 
the  seating  reference  point  and  the 
possible  movement  of  the  head  rearward 
in  a  crash.  The  agency  believes  this 
would  be  the  maximiun  value  of  the 
distance  for  the  location  of  the  rearward 
plane  behind  the  seating  reference  point 
but  seeks  comment  on  whether  a  lesser 
distance  is  more  appropriate  or  cost- 
effective.  NHTSA  requests  comments  on 
whether  the  36  inch  distance  would 
ensure  that  protection  is  provided  for  a 
vehicle's  upper  interior  areas  that  an 
occupant's  head  is  likely  to  impact  (an 
occupant's  head  may  be  located  behind 
the  seating  reference  point),  while 
avoiding  requiring  padding  in  areas  that 
are  so  far  behind  occupant  seating 
positions  that  they  are  very  unlikely  to 
be  struck  by  occupants.  Commenters  are 
requested  to  supply  data,  to  the  extent 
available,  on  the  benefits  and  costs  of 
different  values.  Depending  on  the 
comments,  the  agency  may  select  a 
distance  different  from  36  inches  for  a 
final  rule. 

NHTSA  also  requests  comments  on 
whether  there  are  other  areas  which 
should  be  excluded  from  the  proposed 
requirements.  One  such  possible 
exclusion  would  be  components  along 
the  side  walkway  of  passenger  vans, 
since  occupants  are  not  seated  directly 
next  to  such  components. 

Another  possible  exclusion  would  be 
components  in  the  rear  of  the  vehicle, 
i.e.,  components  behind  a  vehicle's  front 
seat  area.  T^e  agency  notes  that,  of  the 
approximately  1100  passenger  car 
occupant  fetalities  that  would  be 


prevented  by  the  proposed 
requirements,  only  about  35  would  be 
rear  seat  occupants.  Moreover,  of  the 
approximately  300  LTV  occupant 
fetalities  that  would  be  prevented,  only 
one  would  be  a  rear  seat  occupant. 
While  a  very  small  percentage  of  the 
benefits  are  for  rear  seat  occupants,  a 
large  percentage  of  the  costs  are  due  to 
mc^fications  required  in  the  rear 
seating  areas.  Nearly  half  the  costs  of  the 
proposed  rule  are  related  to 
mooifications  of  the  rear  seat  area  but 
fewer  than  three  percent  of  the  benefits 
are. 

As  discussed  in  the  agency's 
Preliminary  Regulatory  Impact  Analysis 
(PRIA),  NHTSA  estimates  the  costs  per 
equivalent  life  saved  for  the  front  seat 
area  of  passenger  cars  at  $148,000  to 
$223,000,  and  for  the  front  seat  area  of 
LTV's  at  $579,000  to  $741,000  (using  a 
seven  percent  annual  discount  rate). 
However,  the  agency  estimates  the  costs 
per  equivalent  ufe  saved  for  the  rear  seat 
area  of  passenger  cars  at  $5.3  million  to 
$9.1  million,  and  for  the  rear  seat  area 
of  LTV's  at  $139  million  to  $211  million 
(also  using  a  seven  percent  cmnual 
discount  rate). 

These  estimates  are  based  on 
equivalent  lives  saved  both  for 
passengers  who  are  wearing  and  for 
those  who  are  not  wearing  seat  belts. 
Data  presented  in  the  PRIA  show  that 
for  LTV's,  a  single  unrestrained 
passenger  accounts  for  the  one 
equivalent  fotality  in  LTV's  on  which 
the  estimates  of  rear  seat  area  costs  per 
life  saved  are  based.  For  passenger  cars, 
about  61  percent  of  equivalent  lives 
saved  are  attributable  to  incidents  in 
which  occupants  are  not  wearing  seat 
belts.  With  increased  use  of  these 
occupant  protection  devices,  the 
incremental  benefits  of  this  proposal 
would  likely  diminish  and  costs  per  life 
saved  calculations  would  be  accordingly 
higher. 

In  requesting  comments  on  the 
possibility  of  excluding  rear  seating 
areas  from  the  proposed  requirements, 
for  passenger  cars  and/or  LTV's,  NHTSA 
notes  that  it  is  possible  that  new 
integrated  designs  might  result  in  much 
lower  costs  than  the  add-on  padding 
designs  reflected  in  the  agency's  cost 
estimates.  However,  such  designs  might 
require  additional  leadtime.  The  agency 
also  requests  comments  on  whether  a 
longer  leadtime  for  rear  seating  areas  of 
passenger  cars  and/or  LTV's  should  be 
provided. 

If  NHTSA  should  decide  to  exclude 
rear  seating  areas  in  a  final  rule,  it 
contemplates  an  approach  similar  to 
that  discussed  above  with  respect  to  the 
cargo  area  of  vans.  More  specifically,  the 
agency  would  likely  specify  that  a 
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vehicle  need  not  meet  the  proposed 
HlC(d)  limits  for  any  part  of  a  vehicle 
located  rearward  of  a  specified  distance 
behind  the  seating  reference  point  of  the 
designated  seating  position  of  the 
driver.  NHTSA  requests  comments  on 
whether  a  36  inch  distance  would  be 
appropriate. 

The  agency  notes  that  some  possible 
exclusions  are  reflected  in  S4.2  of  the 
proposed  regidatory  text.  For  the 
convenience  of  commenters,  the 
proposed  regulatory  text  shows  two 
alternative  versions  of  S4.2.  The  first 
alternative  would  exclude  for,  all 
vehicles,  any  part  of  the  vehicle  located 
rearward  of  a  vertical  transverse  plane 
36  inches  (914.4  mm)  behind  the  seating 
reference  point  of  the  vehicle's  rearmost 
designated  seating  position.  The  second 
alternative  would  be  the  same  as  the 
first  for  passenger  cars,  but,  for  trucks, 
buses  and  multipurpose  passenger 
vehicles,  would  exclude  any  part  of  the 
vehicle  located  rearward  of  a  vertical 
transverse  plane  36  inches  (914  mm) 
behind  the  seating  reference  point  of  the 
designated  seating  position  for  the 
driver.  While  the  regulatory  text  shows 
two  alternatives,  NHTSA  emphasizes  it 
is  also  considering  other  alternatives, 
including,  as  discussed  in  this 
document,  other  possible  exclusions. 

The  agency  also  requests  comments 
on  whemer  any  particular  types  of 
vehicles,  such  as  walk-in  vans,  should 
be  excluded.  NHTSA  requests  that 
commenters  favoring  the  exclusion  of 
additional  vehicle  areas  or  types  of 
vehicles  provide  a  specific  rationale  for 
any  suggested  exclusion  and,  to  the 
extent  possible,  a  precise,  objective 
definition  of  any  area  to  be  excluded. 
Depending  on  the  comments,  the  agency 
may,  in  a  final  rule,  exclude  certain 
vehicle  areas  or  types  of  vehicles. 

NHTSA  also  requests  comments  on 
whether  there  are  any  types  of 
components  that  should  be  excluded. 
The  agency  is  particularly  interested  in 
comments  concerning  the  possible 
exclusion  of  window  firames  that  go  up 
and  down  with  the  window.  The  agency 
requests  that  any  commenters  favoring 
the  exclusion  of  certain  types  of 
components  address  whether  it  is 
practicable  to  meet  the  proposed 
requirements  for  such  components  and 
the  need  or  desirability  of  providing 
such  components  (e.g..  whether  window 
frames  are  needed  to  obtain  the  safety 
benefits  associated  with  glass-plastic 
glazing). 

/.  Multiple  Impacts 

One  of  the  advantages  of  an  in-vehicle 
component  test  procedure  is  that 
multiple  areas  of  a  single  vehicle  can  be 
tested  during  a  compliance  test.  NHTSA 


recognizes,  however,  it  is  not 
appropriate  to  test  the  exact  same  area 
of  a  vehicle  more  than  one  time,  since 
some  damage  may  occur  during  a  test. 
The  agency  is  therefore  proposing  that 
a  vehicle  being  tested  may  be  impacted 
mtiitiple  times,  but  that  no  impact  target 
is  to  be  closer  than  six  inches,  in  any 
direction,  to  a  prior  impact  target. 

V.  Performance  Requirements 

For  many  years,  NHTSA  has  used  a 
Head  Injury  Criterion  (HIC)  of  1000  as 
the  performance  limit  specified  in 
Standard  No.  208  for  frontal  crashes. 
The  HIC  1000  limit  is  also  specified  in 
Standard  No.  213,  Children  Restraints. 

In  this  rulemaking,  NHTSA  is 
proposing  to  require  passenger  cars  and 
LTV's  not  to  exceed  specified  HlC(d) 
Umits  when  any  of  the  specified  upper 
interior  components  are  impacted  by  the 
FMH  in  accordance  with  the  specified 
test  procedure.  As  indicated  above, 
HlC(d)  is  calculated  using  the  FMH,  HIC 
and  represents  the  HIC  that  would  be 
experienced  by  a  full  dummy  or  actual 
vehicle  occupant. 

The  agency  is  proposing  two 
alternatives  regarding  performance 
limits.  The  first  is  a  single,  across-the- 
board  Umit  of  HlC(d)  1000  for  all 
specific  upper  interior  components.  The 
second  is  a  two-tiered  limit  of  HlC(d) 
1000  for  the  forward  and  rearward 
upper  interior  components  (front 
header,  rear  header  and  A-pillar)  and 
HlC(d)  800  for  side  upper  interior 
components  (side  rails  and  pillars  other 
than  the  A-pillars)  and  the  upper  roof. 

NHTSA  has  determined  in  other 
rulemaking  that  HIC  1000  is  the 
appropriate  performance  limit  for 
frontal  head  impacts.  The  agency  is 
proposing  a  lower  HIC  limit  for  the  side 
upper  interior  components  as  part  of  the 
second  alternative  because  research 
shows  that  the  side  of  the  head  is  more 
susceptible  to  injury  than  the  front  of 
the  head,  i.e.,  the  head  injury  tolerance 
threshold  is  lower  in  lateral  impacts 
than  in  frontal  impacts.  As  discussed  in 
the  PRIA,  some  research  has  indicted 
that  a  lateral  HIC  limit  that  is  80  percent 
of  a  fit)ntal  HIC  Umit  is  appropriate. 

NHTSA  does  not  disag^  with  those 
commenters  on  the  ANPRM  which 
indicated  that  it  would  be  desirable  if  a 
imique  injury  criterion  were  developed 
for  lateral  impacts.  However,  the 
existing  biomechanical  data  are  not 
adequate  to  develop  such  a  criterion. 
Further,  it  would  take  many  years  of 
research  to  develop  such  data.  In  the 
meantime,  the  agency  believes  that 
significant  safety  benefits  can  be 
obtained  by  using  HIC  as  a  performance 
limit  for  lateral  impacts.  The  agency 
specifically  requests  comment  on  the 


appropriateness  of  the  HIC(d)  800  limit 
for  lateral  and  roof  impacts  and  whether 
it  is  generally  equivalent  to  HIC(d)  1000 
in  frontal  impacts  in  terms  of  head 
injuryrisks. 

NHTSA  requests  comments  also  on 
the  two  alternative  performance 
proposals  generally.  The  agency  notes 
that,  as  discussed  below,  the  practical 
difference  between  the  two  altehiatives 
consists  of  differences  in  the  thickness 
of  padding  that  would  likely  be  require 
to  meet  them.  While  NHTSA  beUeves 
that  the  1000  HIC  alternative  could 
likely  be  met  for  almost  all  vehicles  and 
components  with  the  addition  of  one 
inch  or  less  of  padding,  the  800/1000 
HIC  alternative  could  require  IV^  inches 
of  padding  for  a  substantial  number  of 
vehicles.  The  agency  n^uests  comments 
on  the  practicability  of  then  800/1000 
HIC  alternative,  inducing  whether  the 
need  for  thicker  paddLng  could  create 
problems  related  to  consumer 
acceptance  and  reduced  visibiUty  and 
whether  there  are  alternative 
countermeasxues  (e.g.,  different  kinds  of 
padding  or  integrated  structure  and 
padding  designs)  that  would  enable 
manufacturers  to  meet  the  800/100  HIC    . 
alternative  without  using  thicker 
padding. 

VI.  Feasibility  of  the  CountermeaBures 

NHTSA  has  performed  a  substantial 
number  of  tests  to  examine  the  existing 
level  of  upper  interior  head  impact 
protection  for  many  cars  and  LTV's,  as 
determined  by  HIC  measurements  in 
tests  using  the  FMH,  and  to  evaluate  the 
effectiveness  of  padding  to  improve  that 
protection.  The  agency's  effectiveness 
estimates  indicate  the  percent  by  which 
the  addition  of  a  given  amount  of 
padding  will  reduce  HIC  measurements. 

The  PRIA  presents  data  from  baseline 
and  padded  tests  for  nine  different 
passenger  cars  and  six  different  LTV's. 
NHTSA  used  these  data  to  estimate  the 
effectiveness,  in  15  mph  impacts,  of  one 
inch  of  padding  for  A-pillars,  B-pillars, 
the  front  header  and  side  rails. 

For  A-pillars,  the  agency  determined 
that  there  is  a  good  mathematical 
relationship  between  baseline  HIC  and 
the  amount  by  which  HIC  is  reduced  as 
a  result  of  adding  an  inch  of  padding. 
This  relationship  is  expressed  in  the 
following  formula:  Effectiveness=0.0278 
(HIC(d))+1.009.  The  use  of  this  formula 
can  be  illustrated  using  the  following 
example.  Assume  that  baseline  HlC(d)  is 
1200.  The  effectiveness  of  one  inch  of 
padding  is  34.369  percent. 
(Effectivenes8=(0.0278xl200)+1.009,  or 
34.369.) 

For  the  other  structures,  the 
mathematical  relationship  between 
baseline  HIC  and  the  amount  by  which 
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HIC  is  wduoed  by  adding  an  inch  of 
padding  b  not  as  cleai.  Tha  agency 
tharafore  calculated  average 
effectiveness  estimates  for  those 
components.  NHTSA  estimates  the 
effectiveness  of  one  inch  of  padding  for 
the  other  components  at  30.9  percent  for 
the  B-pillar.  35,3  percent  for  the  front 
header,  and  54  percent  for  the  r«of  side 
raiL 

NHTSA  examined  data  firom 
simulated  structure  tests  to  analyze  the 
relative  effectiveness  of  Vt  inch  padding 
as  compared  to  1  inch  padding.  The 
agency  determined  that  Vt  inch  of 
padding  is  65.8  percent  as  effective  as 
one  inch  of  padding.  This  65.8  percent 
figure  can  be  applied  to  the  agency's 
effectiveness  estimates  for  the  A-pillar, 
B-pillar,  front  header,  and  side  rail.  By 
way  of  example,  since  the  agency 
estimates  the  effectiveness  of  adding 
one  inch  of  padding  to  the  B-pillar  at 
30.9  percent,  the  effectiveness  of  adding 
one-half  inch  of  padding  to  the  same 
component  is  65.8  percent  of  30.9 
percent,  or  20^  percent. 

The  agency  has  also  evaluated  the 
effectiveness  of  IVz  inch  padding.  Based 
on  tests  fior  two  vehicles,  the  agency 
estimates  the  effiectiveness  of  l^/x  inches 
of  padding  on  the  B-pillar  to  be  41.4 
percent. 

KHTSA  has  test  data  which  can  be 
used  to  estimate  effectiveness  for  A- 
pillars.  B-pillars.  the  front  header,  and 
side  rails  only.  The  agency  believes, 
however,  based  on  constructional 
similarities,  that  the  front  header  is 
representative  of  the  rear  header  and 


overhead  consoles,  that  the  B-pillar  is 
representative  of  C-oUIars  and  shoulder 
belt  anchorages,  and  that  the  r»of  side 
rail  is  representative  of  sliding  doors, 
hatchback  and  back  doors,  heater  ducts, 
interior  sliding  door  rails,  and  coat 
hooks. 

The  PRIA  piesents  estimates  of  the 
thickness  of  padding  that  would  need  to 
be  added  to  tne  various  components  of 
the  nine  can  Bid  six  LTV't  that  were 
tested  by  the  agency,  in  order  for  those 
vehicles  to  meet  the  two  proposed 
alternative  performance  limits.  Many  of 
the  vehicles  do  not  require  any  added 
padding  on  certafai  components,  since 
the  bas^ine  tests  measured  HIQdj's 
below  800  and  1000. 

By  way  of  example,  five  of  the  nine 
cars  da  not  require  any  additional 
padding  on  the  A-pillar  to  achieve 
HIQdI's  under  1000;  three  need  Vt  indi 
of  padding  and  one  needs  1  inch  of 
padding.  Four  of  the  cars  do  not  need 
any  additional  padding  on  the  B-pillars 
to  achieve  HIC(d)'s  under  1000;  five 
need  either  %  or  1  inch  of  padding. 
Seven  of  the  cars  do  not  need  additional 
padding  on  the  front  header  to  achieve 
HIC(d)'s  under  1000;  two  require  either 
Va  or  1  inch  of  padding.  Five  of  the  cars 
do  not  need  additional  padding  on  the 
side  rails  to  achieve  HIC(d)  under  1000; 
four  need  either  V^  or  1  inch  of  padding. 

NHTSA 's  testing  shows  that  HlQd) 
levels  under  1000  can  generally  be 
achieved  for  cars  and  LTV's  by  the 
addition  of  ^/i  or  1  inch  of  padding.  In 
only  one  vehicle  tested,  an  LTV,  was 
more  than  1  inch  of  padding  needed. 


That  vehicle  needed  VA  inches  of 
padding  cm  the  ArpUlac 

The  agencyli  tBBting  inditatM  tlut  1V% 
incfaas  df  padding  may  be  needed  to 
achieve  HIC(d)  levels  under  800.  For 
five  out  of  niire  cars  and  two  out  of  six 
LTVs  tested,  1^  inches  of  padding  was 
needed  on  the  B-pillar. 

In  summary.  NHTSA 's  testing  shows 
that  it  is  possible  to  develop 
"production  C»astt>le"  countermeasures 
that  can  reduce  potential  head  injury 
from  impacts  with  upper  interior 
components  of  passenger  cars  and 
LTV's.  While  NHTSA's  analysis  focuses 
on  the  addition  of  padding,  the  agency 
notes  that,  as  indicated  by  some  of  the 
commenters  on  the  ANPRM,  there  are 
other  potential  countermeasures.  FOTd. 
for  example,  dted  the  possibiUty  of 
using  a  thin  sheet  metal  design.  Since 
the  agency  is  proposing  broad 
performance  requirements, 
manufacturers  would  be  free  to  use  any 
counterroeasuros  that  would  enable 
their  vehicles  to  meet  the  specified 
requirements. 

Vn.  Estimate  of  Vehicle  Fleet 
Improvement  Needed  tor  CompUance 

NHTSA  used  the  results  bt>m  the  tests 
of  the  production  vehicles,  discussed  in 
the  previous  section,  to  estimate  the 
percentage  of  the  passenger  car  and  LTV 
fleets  that  would  need  padding  to  meet 
the  two  proposed  alternative 
performance  Umits.  These  estimates  are 
presented  in  Tab)e»  II  and  m. 
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Table  III.— Percent  of  LTV  Fleet  Needing  Padding 
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Vm.  Costs 

In  preparing  cost  estimates,  the 
agency  looked  at  the  average  number  of 
square  inches  of  the  upper  interior 
components  that  may  need  padding  in 
passenger  cars  and  light  trucks,  and  the 
cost  and  weight  of  that  padding.  In 
order  to  determine  the  area  that  may 
need  padding,  the  agency  measured  the 
relevant  components  on  a  representative 
sample  of  passenger  cars,  utility 
vehicles,  pickup  trucks  and  vans.  The 
vehicles  included  25  passenger  cars, 
four  utility  vehicles,  five  pidkup  trucks 
and  foiu-  vans. 

NHTSA  generally  assumed  that  4.5- 
inch-wide  padding  would  be  needed  to 
cover  the  underlying  structure  of  the 
front  and  rear  headers  and  the  roof  side 
rails.  However,  when  interior  molding 
in  these  areas  was  wider  than  4.5 
inches,  the  agency  assumed  that  the 
manufacturer  would  use  padding  as 
wide  as  the  current  molding.  In  all  other 
areas  of  the  vehicle,  actual 
measurements  were  used.  The  agency 
also  assumed  that  cargo  vans  would  not 
need  any  padding  behind  the  B-pillar, 
since  the  agency  is  proposing  that  a 
vehicle  need  not  meet  the  proposed 
HlC(d)  limits  for  any  part  of  a  vehicle 
located  more  than  36  inches  (914.4  mm) 
behind  the  seating  reference  point  of  the 
vehicle's  rearmost  designated  seating 
position. 

The  PRIA  presents  a  breakdown,  by 
vehicle  type,  of  the  average  square 
inches  of  padding  that  may  be  needed 
for  the  following  components: 
Windshield  header,  overhead  console, 
A-pillar,  B-pillar,  roof  side  rail — front  to 
back  of  B-pillar,  front  shoulder  belt,  roof 
side  rail— back,  C-pillar,  D-pillar,  E- 
pillar,  F-pillar,  rear  shoulder  belt, 
hatchback/backdoor,  sliding  door, 
heater  duct/interior  sliding  door  rail, 
coat  hooks,  and  rear  header.  The  total 
average  area  that  may  require  padding  is 
1,710  square  inches  for  passenger  cars, 
2,772  square  inches  for  vans,  2.319 
square  inches  for  utility  vehicles,  and 
1,383  square  inches  for  pickup  trucks. 
"Hie  total  average  area  for  all  LTV's  that 
may  require  padding  is  1,933  square 
inches. 

NHTSA  estimates  the  supplier  cost 
(per  square  inch)  of  */^-inch 
polyurethane  padding  at  $0,015,  the 
cost  of  1-inch  polyurethane  padding  at 
$0.02,  and  the  cost  of  l»/i-inch  padding 
at  $0,025.  The  agency  derived  the 
consumer  cost  for  padding  by  marking 
up  the  supplier  cost  estimates  by  the 
following  three  factors:  20  percent 
markup  by  the  padding  supplier  to  the 
manufacturer,  33  percent  markup  by  the 
manufactiu«r  to  the  dealer,  and  14 
percent  markup  by  the  dealer  to  the 


consiuner.  This  results  in  a  total  markup 
for  81.9  percent,  making  the  consumer 
cost  of  >/^-inch  padding  $0,027  per 
square  inch,  the  cost  of  1-inch  padding 
$0,036,  and  the  cost  of  IV^inch  padding 
$0,045. 

If  all  relevant  upper  interior 
components  of  passenger  cars  required 
the  addition  of  >/^-inch  padding,  the 
consiuner  cost  (of  padding  alone)  would 
be  $46.17,  and  if  1-inch  padding  were 
required,  the  cost  would  be  $61.56.  For 
LTV's,  the  corresponding  cost  figures 
would  be  $52.19  and  $69.59, 
respectively. 

As  discussed  above,  however,  many 
vehicles  do  not  require  additional 
padding  on  some  components,  since  the 
HlC(d)  for  those  components  is  already 
below  800  and  1000.  The  agency 
estimated  the  average  cost  of  padding 
needed  to  meet  the  two  proposed 
alternatives  by  multiplying  the  percent 
of  the  fleet  needing  different  thicknesses 
of  padding  on  the  various  components 
under  each  of  the  alternatives  by  the 
average  square  inches  of  those 
components,  and  then  multiplying  by 
the  cost  of  each  of  the  padding 
thicknesses.  NHTSA's  estimates  of  the 
average  cost  of  needed  padding,  and  the 
weight  of  that  padding,  are  set  forth  in 
Table  IV. 

Table  IV.— Estimated  Average  Cost 
AND  Weight  of  Needed  Padding 


AHemative  1—H\C  lOOa 

Passenger  cars 

$22.91 

2.13  bs. 

Uiillty  vehicies 

41.10 

4.06  Km. 

Pickup  bucks 

25.68 

2.57  tos. 

Var» 

48.38 

5.16  tos. 

AH  LTVs  

35.37 

3.54  Km. 

Anemative     2— HIC     800/ 

1000: 

Passenger  cars 

38.65 

4.08  fcs. 

Uliltty  vehicJes 

63.02 

6.42  K». 

Pickup  trucks 

36.24 

3.80  K>8. 

Var» 

80.53 

8.16  bs. 

AM  LTVs  ...„ 

52.98 

5.41  tw. 

In  estimating  total  cost  impacts,  the 
lifetime  fuel  costs  of  carrying  the  extra 
weight  of  the  added  padding  should 
also  be  considered.  Taking  fuel  costs 
into  account,  the  PRIA  provides  the 
following  estimates  of  total  vehicle 
costs: 

Table  v.— total  Per  Vehicle  Average 
Costs  Including  Lifetime  Fuel  Pen- 
alty Cost 


AHerrative  1— HIC  lOOa 

Passenger  cars  

Utility  vehicles 

Pickup  trucks 

Vans  

All  LTVs  

Alternative  2— HIC  800/1000: 

Passenger  cars  

Utilily  vehk:les 


$25.51 
46.54 
29.11 
55.27 
40.09 

43.63 
71.59 


Table  v.— Total  Per  Vehicle  Average 
Costs  Incluo<ng  Lifetime  Fuel  Pen- 
alty Cost— CootirKjed 


Ptakup  tnidis  .. — 
Vans 

41J1 
91  42 

Al  LTVs 



60.20 

Another  possible  cost  relates  to 
secondary  weight.  Secondary  weight 
refers  to  weight  increases  in  other  parts 
of  the  vehicle  which  might  be  made  to 
compensate  for  the  additional 
"primary"  weight,  i.e.,  the  weight  of  the 
added  padding.  For  example,  these 
secondary  weight  increases  could 
include  increases  in  vehicle  structure  to 
maintain  load-carrying  ability.  To 
illustrate  the  potential  impact  of 
secondary  weight,  the  PRIA  calculates 
costs  using  a  theoretical  weight  factor  of 
0.7  pounds  of  secondary  weight  for  each 
pound  of  primary  weight  that  is  added 
to  the  vehicle.  The  resulting  estimates  of 
total  vehicle  costs  are  as  follows: 

Table  VI.— Total  Per  Vehicle  Average 
Costs  Including  lifetime  Fuel  Pen- 
alty Cost  and  Secondary  Weight 


Alternative  1— HIC  1000: 

Passenger  cars  

Utility  vetikdes 

Ptakup  trucks 

Var» 

M  LTVs  

Alternative  2— HIC  800/1000: 

Passertger  cars  

UtlHty  vehicles 

Pickup  trucks  „ 

Vans  

Al  LTVs  


$28.57 
52.73 
33.00 
63.09 
45.46 

49.49 

81.31 

47.07 

103.77 

68.41 


In  addition  to  the  costs  associated 
with  designing  and  producing  the 
countermeasures  needed  to  meet  the 
proposed  performance  requirements, 
today's  proposed  rule  would  also  result 
in  some  test  equipment  costs.  NHTSA 
estimates  the  cost  of  a  new  FMH  at 
$2840  to  $2970.  and  the  cost  of  a 
propulsion  unit  to  launch  the  FMH  at 
$30,000  to  $35,000. 

There  are  also  costs  associated  with 
caUbrating  the  FMH,  purchasing 
replacement  parts,  instrumentation,  and 
performing  tests.  The  agency  estimates 
total  testing  costs  for  a  particular  model 
at  between  $1485  and  $3165.  On  a  per 
vehicle  basis,  the  testing  costs  are 
negligible. 

K.  Benefits 

As  discussed  above,  NHTSA  has 
conducted  tests  of  15  production 
vehicles,  nine  passenger  cars  and  six 
LTV's,  using  the  test  conditions  and 
FMH  proposed  today.  To  evaluate  the 
eff'ects  of  meeting  the  two  alternative 
performance  proposals,  HlC(d)  1000  and 
HlC(d)  aOO/1000,  the  agency  analyzed 
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the  probability  of  haad  injury  for  each 
of  the  vahidae  in  the  tacta  using  the  HIC 
and  compared  this  to  the  level  of  injury 
that  would  occur  under  each  of  the 
alternative  proposals.  Based  on  the 
assumption  that  the  production  vehicles 
tested  Dv  NHTSA  are  repreaentatlve  of 
the  total  flaets  of  new  cars  and  LTVs, 
NHTSA  calculated  the  estimated 
benefits  of  the  two  alternative 
performance  proposals. 


In  estimating  benefits,  NHTSA 
assumed  that  iJl  components  exceeding 
the  proposed  maximum  HIC(d)  (1000  or 
800)  would  be  modified  by  adding  the 
amount  of  padding  [Vi  inck,  1  in(^  or 
IVi  inch)  needed  to  reduce  HIQd) 
below  the  specified  level  (1008  or  800) 
while  all  components  having  values  less 
than  the  proposed  maximum  would  not 
be  modified.  Thus,  the  modified 
components  were  assigned  new,  lower 


HIC  values,  while  the  uiunodified 
components  retained  the  original 
values.  Injury  distributions  were  then 
recalculated  using  the  altered  HIC(d) 
values.  Results  are  shown  in  Table  VIL 
The  specific  methodology  for  deriving 
these  estimates  is  sat  forth  in  chapter  IV 
ofthePRIA. 


Table  VII.— «Eoo(moNS  m  Moderate  to  CwncAt  head  iNJURiES/FATALrriES 


AHematlv*  1— HiC  10OO-.. 
LTVs. 


Total 

AIIWT«a«»  2-MIC  80V1000: 


LTVH 


Tolat. 


AIS2-6 


70a  to  S75  ... 

ii«toioe  -. 


as4be83 

572to1.18i 
26910  290 


84t  to  1.478 


aa2to11t4. 
201  to27& 


1.143  to  t,380. 

1.054  to  1.323. 
311  to29T. 


1.365  to  1.S14. 


X.  Leadtime;  ECEsctlTe  Date 

in  its  rulemaking  establishing 
dynamic  side  impact  requirements  for 
passenger  cars,  NHTSA  addressed  the 
leadtime  associated  with  padding 
countermeasures.  The  agency  estimated 
that,  for  vehicles  needing  "padding 
only"  countermeesures,  the  normal 
leadtime  to  design,  tool  and  test  such 
things  as  new  interior  trim  panels  and 
armrests  is  approximately  14  to  18 
months.  The  agency  recognized  that 
greater  leadtime  would  be  required  for 
countermeasures  involving  structiue 
and  padding.  See  55  FR  45722, 45748, 
October  30, 1990. 

NHTSA  believes  that  its  estimate  of 
14  to  18  months  normal  leadtime  for 
padding  countermeasures  is  an 
appropriate  starting  point  for 
considering  the  leadtime  needed  for  this 
rulemaking.  Given  this  required 
leadtime,  the  agency  believes  that,  if  a 
single  affsctive  date  were  established  for 
full  implementation  of  the  proposed 
requirements,  the  earliest  possible  date 
would  be  the  first  September  1 
approximately  two  yean  after  issuance 
of  a  final  rule. 

R  is  possible  that  somewhat  longer 
leadtime  could  be  required  for  this 
rulemaking.  First,  since  the 
requirements  would  apply  to  both 
passenger  cars  and  LTV's,  a  very  large 
number  of  models  could  require 
changes.  In  addition,  a  large  number  of 
structures  in  each  model  could  require 
changes.  Manufacturers  have  limited 
engineering  resources  and  testing 
facilities,  wUcfa  cannot  be  used 
simultaneoosly  for  ail  models.  Second, 
manuncUnws  nay  adofit 


countermeasures  other  than  padding  for 
some  vehicles.  Therefore,  NHTSA  is 
also  considering  a  later  effiactive  date, 
the  first  Septeniber  1  approximately 
three  years  aflar  issuance  of  a  final  njle. 

The  agency  also  seeks  comments  on 
whether  a  phaae-in,  starting  one  to  tvro 
years  after  issuance  of  a  final  rule, 
would  be  more  acceptable.  If  so, 
comments  ere  sought  on  the  length  of 
the  phase-in  and  the  percentages  of  a 
manufacturer's  fleet  to  be  affected  each 
year.  The  agency  contemplates  that,  if  it 
were  to  adopt  a  phase-in,  it  would 
establish  reporting  and  rcordkeeping 
requirements  similar  to  those  adopted 
for  the  phase-in  of  the  dynamic  side 
impact  requirements  for  passenger  cars. 
See  55  FR  45768.  October  30. 1990. 

XL  Eflhct  on  Visibility 

Several  commenters  on  the  ANPRM 
expressed  concern  that  the  addition  of 
padding  to  a  vehicle's  pillars  could 
obscure  the  driver's  field  of  view  and 
create  a  safety  risk.  NHTSA  is  aware 
that  it  has  long  been  a  concern  that 
padding  the  A-pillar  on  the  driver's  side 
of  the  vehicle  could  affect  the  forward 
vision  obscuration  angle  of  that  pillar. 
Since  the  A-pillar  on  the  passenger's 
side  is  much  farther  away,  it  is  less 
Kkely  to  create  a  problem.  The  agency 
does  not  believe  that  padding  the  front 
and  rear  headers,  side  roof  rails,  other 
pillars  or  roof  areas  raise  issues  relating 
to  obscuring  forward  vision. 

This  issue  is  not  an  easy  one  to 
anatyze  because  of  a  general  lack  of 
specific,  objective  forward  visibility 
requirements  or  recommendations,  in 
1988.  tha  European  Economic 
Community  (EEC)  proposed  that  tbv^ 


angle  of  binocular  obscuration  (as 
viewed  with  both  eyes)  of  each  A-pillar 
should  not  exceed  six  degrees.  While 
this  proposal  was  recently  withdrawn 
because  of  lack  of  support,  the  agency 
believes  it  can  be  used  to  help  analyze 
this  issue. 

The  Department  of  Transportation's 
Voipe  National  Transportation  Systems 
Center  (VNTSC)  conducted  a  study 
using  data  from  16  recent  passenger  car 
models  to  (1)  determine  how  much 
padding  can  be  added  to  A-pillars 
without  increasing  the  obscuration  of 
the  field  of  view  and  (2)  compute  the 
binocular  obscuration  according  to  the 
EEC  procedure.  The  study  showed  that 
each  vehicle  had  a  blind  envelope  area 
in  the  center  of  the  A-pillar  surface 
where  padding  could  be  added  without 
obstructing  the  driver's  view.  NHTSA 
notes  that  it  is  generally  not  necessary 
to  add  padding  to  the  areas  of  the  A- 
pillar  surface  that  are  immediately 
adjacent  to  the  windshield,  since  the 
FMH  cannot  impact  those  areas  without 
interference.  Thus,  the  blind  area  in 
which  padding  can  be  added  generally 
coincides  with  the  area  that  is  subject  to 
HIC(d)  limits. 

The  EEC  binocular  obstruction  angle 
was  computed  using  both  baseline  and 
padded  A-pillars.  A  1-inch  thick 
padding  was  added  on  top  of  the  A- 
pillar  trim  surface  starting  with  the  A- 
pillar/door  frame  intersection  and 
covering  a  SO  degree  segment  Twelve  of 
the  16  vehicles  would  meet  the  EEC's 
proposed  six  degree  specification  with 
or  without  padding,  llie  other  four 
vehicles  were  above  six  degrees  in  both 
cases. 


II 
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Two  vehicles  did  show  a  large 
increoae  (50  percent)  in  forward 
obscuration  angles  when  padding  was 
added  to  their  A-pillars.  However, 
NHTSA  believes  that  tapeied  padding 
could  be  used  to  solve  this  problem. 
Since  the  FMH  could  not  strike  the 
areas  of  the  A-pillar  that  are 
immediately  adfacmt  to  the  windshield, 
padding  could  be  used  which  is 
relatively  thick  in  the  middle  and 
tapered  toward  the  windshield. 

The  agency  notes  that  dw  VNTSC 
study  afciowed  "worst  case"  results. 
First,  pedding  was  added  directly  on  top 
of  the  existing  trim.  Manufacturers  can, 
iiowever,  remove  trim  and  replace  it 
with  padding  that  is  directly  applied  to 
a  sulnftratff  material  which  is  designed 
to  be  congruent  with  the  A-pillar 
structure,  or  integrate  the  energy- 
absorbing  material  and  the  support 
structure  design.  Second,  lesser 
thicknesses  of  padding  could  have  been 
applied,  depending  on  a  vdiicle's 
baseline  performance.  Third,  tapered 
padding  can  be  used  in  many  instances. 

NHTSA  has  tentatively  concluded 
that  padding  of  at  least  1  inch  in 
thickness  could  be  carefully  designed, 
shaped,  constructed  and  installed  so 
that  it  would  not  have  a  significant 
effect  on  the  driver's  forward  Reld  of 
vision.  Further,  manufacturers  are  likely 
to  develop  "clean  sheet"  designs  that 
integrate  structure  and  padding,  thus 
diminishing  the  possible  problems. 
Also,  the  areas  of  "opaque  coatings" 
used  around  the  perimeter  of  current 
windshields  could  accommodate  a 
certain  thickness  of  padding  so  that  the 
padding  has  no  efiiect  on  visibility.  The 
agency  invites  comments  on  these 
tentative  conclusions. 

Xn.  OwMHimw  Reectioa  to  Padding 

The  addition  of  padding  to  a  vehicle's 
upper  interior  components  could  result 
in  consiuner  acceptance  problems  if  it 
either  reduced  driver  visibility  or 
otherwise  interfered  with  the  driving 
task  or  occupant  comfort.  For  the 
reasons  discussed  in  the  preceding 
section,  the  agency  does  not  believe  that 
the  addition  of  padding  of  at  least  1  inch 
in  thickness  will  create  visibility 
problems. 

In  its  rulemaking  to  establish  dynamic 
side  impact  requirements  for  passenger 
cars.  NHTSA  reported  the  results  of  a 
study  conducted  to  evaluate  consumer 
reaction  to  side  door  padding.  Based  on 
the  results  of  that  study,  the  agency 
concluded  that  the  majority  of  the 
popul^on  in  smaller  than  average  cars 
would  be  ^le  to  drive  normally  and 
ride  in  comfort  with  up  to  3  inches  of 
additional  side  door  padding,  and  that 


consumers  would  accept  the  concept  of 
SQcfa  increased  side  door  pedding. 

While  the  agency  does  not  have  a 
similar  study  concerning  the  addition  of 
padding  to  upper  interior  components, 
it  sees  no  reason  why  consumers  would 
not  accept  sach  additional  padding 
unless  it  afifocted  their  abiUty  to  drive 
normally  and  ride  in  comfort.  NHTSA 
believes  that  the  addition  of  1  inch  or 
1  Vz  inch  padding  to  the  upper  interior 
components  would  have  only  a 
negligible  efiisct  on  occupant  space  and 
would  not  affect  the  ability  of  a  majority 
of  the  p>opulation  in  smaller  than 
average  cars  to  be  able  to  drive  normally 
and  ride  in  comfort  It  is  possible,  for  a 
very  small  number  of  tall  drivers  who 
already  find  it  difficult  to  drive  and  ride 
in  smaller  dun  average  cars,  that  the 
addition  of  any  amount  of  padding 
could  exacerbate  that  difficulty.  The 
agency  notes,  however,  as  it  did  in  the 
preceding  section,  that  manufactiuvrs 
are  likely  to  develop  "clean  sheet" 
designs  that  integrate  structure  and 
padcUng,  thus  diminishing  any  possible 
problem.  The  agency  invites  comments 
on  this  issue. 

Xm.  Risk  of  Neck  laiurj 

Commenters  on  the  ANFRM 
expressed  concern  that  the  addition  of 
padding  might  increase  neck  injuries  by 
allowing  pocketing  of  the  head  and 
thereby  generating  increased  neck  loads. 
In  light  of  this  concern,  NHTSA 
examined  the  results  of  19  paired  sets  of 
sled  tests  (baseline  and  padded)  using  a 
Hybrid  m  dununy  with  an  upper  neck 
load  ceQ.  The  agency  looked  at  shear 
force.  XY  moment,  and  axial  force, 
which  were  recorded  by  the  upper  neck 
load  celL  The  agency  also  looked  at 
maximum  neck  rotation,  estimated  from 
test  films.  Finally,  the  agency  looked  at 
combined  shear  and  axial  force,  XY 
moment,  rotation,  and  XYZ  resultant 
force. 

Since  there  is  no  estabUsbed  neck 
injury  criterion  to  determine  what  level 
of  neck  response  translates  into  injuries, 
the  agency  examined  the  direction  of 
each  of  the  measured  neck  responses  to 
determine  whether  the  addition  of 
padding  directicHially  increased  or 
decreased  the  severity  of  the 
measurements.  For  each  of  the 
responses  examined  by  the  agency,  with 
the  exception  of  shear  force,  the 
responses  either  decreased  in  severity  or 
were  essentially  unchanged  in  between 
69  and  90  peroent  of  the  tests.  For  shear 
force,  the  impact  of  padding  on  neck 
response  was  mixed,  with  about  as 
many  cases  with  padding  where  the 
responses  increased  (32  pwcmt)  as 
decreased  (26  percent). 


NHTSA  has  tentatively  concluded 
that  the  additioi  of  pmlding  will  not 
generally  increase  the  risk  ^  neck 
injtuy.  'The  agency  invites  comments  on 
this  tentative  conclusion. 

XIV.  FiMl  Stag*  Mamifaclunrs 

There  Is  a  spedalixed  class  of  small 
businesses  involved  in  the  final  stage 
manufacture  of  vehicles  manufiKtured 
in  two  or  more  stages,  and/or  in  the 
conversion  or  alteration  of  completed, 
previously  certified  new  vehicles.  Final 
stage  manufacturers  and  alterers 
purchase  pickup  truck  cab-chassis  or 
finished  pickups  and  add  equipment  for 
special  purposes,  such  as  towing 
equipment  and  dump  truck  bodier, 
cxitaway  vans  to  make  van  boxes,  motor 
homes,  or  other  vehicles;  finished  vans 
or  vans  without  seats  for  van 
conversions;  and  stripped  chassis  to 
make  motor  homes  and  many  other 
special  types  of  vehicles. 

Under  NHTSA's  certification 
regulations,  a  final  stage  manufacturer 
must  certify  that  the  completed  vehicle 
conforms  to  all  applicable  safety 
standards.  Additionally,  a  business  that 
modifies  or  converts  a  previously 
certified  new  vehicle  before  its  first  sale 
to  a  consumer  is  a  vehicle  alterer  under 
the  agency's  regulations.  Alterers  are 
required  to  certify  that  the  altered 
vehicle  continues  to  comply  with  all 
applicable  Fed^al  motor  vehicle  safety 
standards.  Throughout  the  rest  of  this 
preamble,  the  term  "final  stage 
manufacturer"  is  used  to  refer  to  both 
final  stage  manufacturers  and  alterers. 

NHTSA's  regulations  require  the 
manufacturers  of  truck  or  van  chassis 
used  by  final  stage  manufacturers  to 
provide  information  on  what  limitations 
must  be  observed  for  the  completed 
vehicle  to  comply  with  safety  standards. 
The  final  stage  manufacturer  can  then 
base  its  certification  on  the  fact  that  it 
stayed  within  the  limits  set  by  the 
incomplete  vehicle  manufacturer. 

For  the  requirements  proposed  by  this 
NPRM,  to  the  extent  that  a  final  stage 
manufacturer  does  not  make  dianges  or 
additions  to  a  vehicle  that  affect  the 
upper  interior  components,  it  could 
base  its  certification  on  the  fact  that  it 
stayed  within  the  limits  set  by  the 
incomplete  vehicle  manufecturer.  In 
many  cases,  however,  final  stage 
manufacturer*  do  make  changes  or 
additions  that  affect  the  upper  interiOT 
components.  In  these  cases,  the  final 
stage  manufacturers  would  need  to 
make  any  necessary  design  changes, 
such  as  adding  padding,  to  enable  them 
to  certify  that  the  vehicle  complies  with 
Standard  No.  201. 

Even  where  final  stage  manufk:turers 
need  to  make  design  changes,  NHTSA 
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does  not  believe  that  the  proposed 
requirements  would  be  burdensome. 
Since  the  agency  is  proposing  a 
component  test,  a  Rnal  stage 
manufacturer  could  test,  or  sponsor  a 
test,  of  a  padded  component  outside  the 
vehicle  on  a  test  fixture,  to  the  extent 
such  testing  may  be  needed  to  support 
certification.  As  discussed  in  the  PRIA, 
the  costs  to  run  eight  such  tests,  which 
might  be  typical  of  the  number  needed 
for  most  vehicles,  would  be  about  $840. 
To  reduce  certification  costs. 
manufacturer  associations  could  also 
sponsor  generic  tests  to  determine  the 
amount  and  type  of  padding  needed  for 
basic  structures  that  would  be  used  by 
a  number  of  final  stage  manufacturers. 

XV.  International  Hannonization 

Several  commenters,  particularly 
import  manufacturers,  urged  NHTSA  to 
base  its  head  impact  protection 
requirements  on  Europe's  Regulation  21. 
That  regulation  defines  head  impact 
areas  and  specifies  performance 
requirements  that  necessitate  the  use  of 
energy-absorbing  materials  in  those 
zones.  The  performance  requirements 
include  ones  prescribing  g  levels  in 
impacts  using  a  hemispherical  test 
device. 

NHTSA  does  not  consider  the 
European  approach  to  be  a  substitute  for 
this  rulemaking.  Many  of  the  upper 
interior  components  being  specified  in 
this  proposal  are  not  included  in 
Regulation  21.  Moreover,  the  agency 
believes  that  performance  requirements 

Erescribing  g  levels  in  impacts  using  a 
emispherical  test  device  are  less  likely 
to  ensure  appropriate  head  impact 

f>rotection  than  ones  specifying  HIC 
imits  in  a  test  procedure  using  an  FMH 
based  on  the  Hybrid  ni  dummy  head. 

XVI.  Amending  Existing  Requirements 
ofStandardNo.201 

As  indicated  above,  Standard  No.  201 
currently  specifies  requirements  for  the 
instrument  panel,  seat  backs,  interior 
compartment  doors  (such  as  the  door  of 
a  glove  box),  sun  visors,  and  armrests. 
For  several  of  these  items,  the  standard 
specifies  an  acceleration  limit  when  the 
item  is  impacted  by  a  15-pound  6.5-inch 
diameter  headform.  NHTSA  requests 
comments  on  whether  the  standard's 
existing  impact  test  requirements 
should  be  replaced  by  ones  along  the 
lines  being  proposed  for  the  upper 
interior  components,  e.g.,  a  limit  of 
HlC(d)  1000  when  the  item  is  impacted 
by  the  FMH.  Depending  on  the 
comments,  the  agency  may  adopt  such 
a  change  in  a  final  rule. 

The  agency  also  requests  comments 
on  whether  the  existing  requirements 
for  sun  visors  should  be  retained,  since 


siu)  visors  would  generally  be  tested  as 
part  of  the  bont  header  impact  zone 
under  the  requirements  being  proposed 
today.  If  the  agency  decides  not  to  retain 
those  requirements,  should  firont  header 
impact  zone  be  defined  to  include  all 
sun  visors,  including  ones  which  might 
be  mounted  in  other  areas? 

This  proposed  rule  would  not  have 
any  retroactive  offect.  Under  section 
103(d)  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (Safety  Act;  15  U.S.C. 
1392(d)),  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  State  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  Section  105  of  the 
Safety  Act  (15  U.S.C.  1394)  sets  forth  a 
procedure  for  judicial  review  of  final 
rules  establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
incoiut. 

XVn.  Rulemaking  Analjrses  and 
Notices 

A.  Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory  Polices 
and  Procedures 

NHTSA  has  considered  the  impacts  of 
this  rulemaking  action  and  determined 
that  it  is  major  within  the  meaning  of 
Executive  Order  12291,  and  significant 
within  the  meaning  of  the  Department 
of  Transportation's  regulatory  policies 
and  procedures.  The  agency  has 
prepared  a  Preliminary  Regulatory 
Impact  Analysis  describing  the 
economic  and  other  effects  of  this 
rulemaking  action.  Summary 
discussions  of  many  of  those  effects  are 
provided  above.  For  persons  wishing  to 
examine  the  full  analysis,  a  copy  is 
being  placed  in  the  docket. 

B.  Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
effects  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  Act.  I  hereby 
certify  that  it  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  the  agency  has  not 
prepared  a  preliminary  regulatory 
flexibility  analysis. 

The  primary  cost  effect  of  the 
proposed  requirements  would  be  on 
manufactiu^rs  of  passenger  cars  and 
LTV's.  Final  stage  manufacturera  are 
generally  small  businesses.  In  many 


cases,  these  companies  would  need  to 
make  design  changes,  such  as  adding 
padding,  to  enable  them  to  certify  that 
a  vehicle  complies  with  Standard  No. 
201.  However,  NHTSA  believes  that  the 
proposed  requirements  would  not  be 
burdensome  for  final  stage 
manufacturers.  The  costs  of  adding 
padding  are  not  large.  Fiulher,  since  the 
agency  is  proposing  a  component  test,  a 
final  stage  manufacturer  could  test,  or 
sponsor  a  test,  of  a  padded  component 
outside  of  the  vehicle  on  a  test  fixture, 
to  the  extent  such  testing  may  be  needed 
to  support  certification.  Manufacturer 
associations  could  also  sponsor  generic 
tests  to  determine  the  amount  and  type 
of  padding  needed  for  basic  structures 
that  would  be  used  by  a  number  of  final 
stage  manufiacturera,  to  reduce 
certification  costs. 

Other  entities  which  would  qualify  as 
small  businesses,  small  organizations 
and  governmental  imits  would  be 
affected  by  this  rule  to  the  extent  that 
they  purchase  passenger  cars  and  LTV's. 
They  will  not  be  significantly  affected, 
since  the  potential  cost  increases 
associated  with  this  action  should  only 
slightly  affect  the  purchase  price  of  new 
motor  vehicles. 

C.  National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 
Environmental  Policy  Act.  The  agency 
has  determined  that  implementation  of 
this  action  would  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment 

D.  Executive  Order  12612  (Federalism) 

The  agency  has  analyzed  this 
proposal  in  accordance  with  the 
principles  and  criteria  set  forth  in 
Executive  Order  12612.  NHTSA  has 
determined  that  this  proposal  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

XVIII.  Submission  of  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 

Tments  in  a  concise  fashion, 
a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
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information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confideatial 
information  iias  oeen  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  adxiress  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after  the 
closing  date,  and  it  is  recommended  that 
Interested  persona  continue  to  examine 
the  docket  for  new  material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addraaeed.  stamped  poetcard  in  the 
envel(^)e  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  retiun  the  postcard  by 
mail. 

List  of  Subjects 

49  CPE  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

49  CFR  Part  572 

Incorporation  by  reference.  Motor 
vehicle  safiBty. 

In  consideration  of  the  foregoing.  49 
CFR  parte  571  and  572  would  be 
amended  as  follows: 

PART  571— {AMENDED] 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

AntfraritTrlS  U.SX:  1392, 1401, 1403, 
1407;  delegation  of  authority  at  49  CFR  l.SO. 

2.  Section  571.201  would  be  amended 
by  revising  S3  and  by  adding  S2.1  and 
S4  through  &7.3  to  read  as  follows: 

1571^01    8tan<tard  No.  201,  OccupMtt 
protecdon  in  Interior  Impact 

S2.1    Definitions. 
A-pHlarmeans  any  pillar  that  is,  in 
whole  or  part,  fbrwara  of  a  transverse 


vertical  plane  passing  through  the 
seating  reCatence  point  of  the  driver's 
seat. 

Forehead  impact  zone  means  a  ftart  of 
the  free  motimi  headform  surface  area 
that  is  determined  in  accordance  with 
the  procedure  set  forth  in  S6.8  through 
S6.8.6. 

Free  motion  headform  means  a  test 
device  which  conforms  to  the 
specifications  of  part  572,  subpart  L  of 
this  chwter. 

Front  lieader  means  any  structure  or 
component,  other  than  glazing,  which  is 
along  the  front  of  the  upper  interior 
compartment  and  is  above  the 
windshield,  induding  but  not  limited  to 
the  horizontal  beam  structure,  sun 
visors,  overhead  consoles,  and 
accompanying  molding  at  the  edge  of 
the  roof  along  the  top  of  the  wind&hield. 

Front  header  impact  zone  means 
those  parts  of  the  vehicle  interior 
surface  along  or  above  the  front  header, 
that  are  within  the  area  fit>m  the  line 
where  the  windshield  glazing  meets  the 
header  to  the  line  formed  by  the 
intersection  between  the  upper  Umit 
horizontal  plane  and  the  vehicle  interior 
surfiace. 

Pi7/ar  means  any  structure  other  than 
glazing,  including  accompanying 
moldings,  attached  components  such  as 
safety  belt  anchorages  and  coat  hooks, 
and  the  vertical  portion  of  door  frames, 
which: 

(1)  Supports  either  a  roof  or  any  other 
structure  (such  as  a  roll  bar)  that  ia 
hieher  than  the  driver's  head,  or 

(2)  Is  located  along  the  side  edge  of  a 
window  or  between  two  windows. 

Pillar  impact  zone  means  those  parts 
of  the  vehicle  interior  surface  along  or 
above  eech  pillar,  that  are  within  any  of 
the  following  areas: 

(1)  The  entire  interior  surface  of  each 
pillar,  from  the  lowest  level  of  any 
adjacent  daylight  opening  or.  if  there  is 
no  adjacent  daylight  opening,  from  the 
lowest  level  of  the  nearest  daylight 
opening,  but  in  no  instance  less  than  six 
inches  (152.4  mm)  above  the  driver's 
seatiiu  reference  point; 

(2)  tlie  vehicle  interior  surface 
immediately  above  the  pillar  that  is 
between  the  adjacent  header  and/or  side 
rail  impact  zones. 

Rear  header  means  any  structure  or 
component,  other  than  glazing,  which  is 
along  the  rear  of  the  upper  interior 
compartment  and  is  between  and/or 
supported  by  pillars,  including  but  not 
limited  to  the  norizontal  beam  structure 
and  accompanying  molding  and 
attached  components  at  the  ed^  of  the 
roof  along  the  top  of  the  back  window. 

Rear  header  impact  zone  means  those 
parte  of  the  vehicle  interior  surface 
along  or  above  the  rear  header,  that  ore 


within  the  area  from  the  line  where  die 
rear  window  glazing  meeU  the  header  to 
the  line  focned  by  the  intersedion 
between  the  upper  limit  hcHizontal 
plane  and  the  vehicle  interior  surface. 

Side  rail  means  any  structure  or 
component,  other  than  glazing,  along 
either  side  of  the  vehicle  whidi  is 
supported  by  pillars,  including  but  not 
limited  to  the  norizontal  beam  stracture 
at  each  edge  of  the  roof,  accompanying 
moldings  and  atteched  componente,  and 
the  horizontal  portion  of  door  frames. 

Side  rail  impact  zone  means  those 
parte  of  the  vcuicle  interior  surface 
along  or  above  each  side  rail,  that  are 
within  any  of  the  following  areas: 

(1)  The  area  from  the  line  where  the 
glazing  meete  the  side  rail  to  the  line 
formed  by  the  intersection  between  the 
upper  limit  horizontal  plane  and  the 
vehicle  interior  surface; 

(2)  For  side  rails  that  are  not  above 
glazing,  the  area  from  the  lowest  portion 
of  the  side  rail  to  the  line  formed  by  the 
intersection  between  the  upp)er  limit 
horizontal  plane  and  the  vehicle  interior 
surface. 

Upper  roof  zone  plane  means  a 
horizontal  plane  passing  through  a  point 
0.5  inch  (12.7  mm)  below  the  highest 
point  of  the  vehicle  roof  interior. 

Upper  roof  impact  zone  means  any 
part  of  the  vehicle  interior  surface,  crther 
than  glazing,  that  is  above  the  upper 
roof  zone  plane. 

53.  Each  vehicle  shall  meet  the 
requiremente  specified  in  SS.l  through 
S3. 5. 2.  Each  vehicle  manufactured  on  or 
after  September  1,  [the  year  of  the 
effective  date  would  be  inserted  in  a 
final  rule]  shall,  in  addition,  meet  the 
requirements  specified  in  S4  through 
S7.3, 

*        •        •        •        • 

54.  Free  motion  headform  test 
requirements. 

54.1  Subject  to  S4.2,  when  tasted 
under  the  conditions  of  S6,  each  vehicle 
shall  meet  the  requirements  of  S5  when 
any  portion  of  the  front  header  impact 
zone,  rear  header  impact  zone,  the  side 
rail  impact  zones,  the  pillar  zones,  and 
the  upper  roof  impact  zone  is  imf>acted 
by  a  free  motion  headform  at  any  speed 
up  to  and  including  15  miles  per  hour. 
If  a  portion  of  the  vehicle  comes  with 
the  definitions  for  more  than  one  of 
these  impact  zones,  it  dull  meet  the 
specified  requiremente  for  each  of  those 
impact  zones.  The  requiremente  do  not 
apply  to  any  area  of  the  impact  zones 
that  cannot  be  tested  under  the 
onditions  of  S6. 

Alternative  One  for  S4.2 

54.2  A  vdiicle  need  not  meet  U» 
requiremente  of  S4.1  for — 
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(a)  any  part  of  the  vehicle  located 
rearward  of  a  vertical  transverse  plane 
36  inches  (914.4  mm)  behind  the  seating 
referenre  point  of  the  vehicle's  rearmost 
designated  seating  position. 

fbflReserved) 

Mtemative  Two  for  S4.2 

S4.2    A  vehicle  need  not  meet  the 
nwuirements  of  S4.1  for — 

(a)  in  the  case  of  passenger  cars,  any 
part  of  the  vehicle  located  rearward  of 
a  vertical  transverse  plane  36  inches 
(914.4  mm)  behind  the  seating  reference 
point  of  the  vehicle's  rearmost 
designated  seating  position. 

(b)  in  the  case  of  trucks,  buses,  and 
multipurpose  passenger  vehicles,  any 
part  of  the  vehicle  located  rearward  of 
a  vertical  transverse  plane  36  inches 
(914.4  mm)  behind  the  seating  reference 
point  of  the  designated  seating  position 
for  the  driver. 

S5.    The  HlC(d)  shall  not  exceed  (two 
alternatives  are  being  considered:  1000 
for  all  impact  zones,  or  1000  for  the 
front  header,  rear  header  and  A-pillar 
impact  zones,  and  800  for  the  side  rail, 
upper  roof,  and  other  pillar  impact 
zones]  when  calculated  in  accordance 
with  the  following  formula: 

HIQd)  "  0.75446  (free  motion  headform  HIC) 
4^166.4 

The  h-ee  motion  headform  HIC  is 
calculated  in  accordance  with  the 
following  formula: 


l-^jadtV-U^-t,) 


The  term  a  is  resultant  acceleration 
expressed  as  a  multiple  of  g  (the 
acceleration  of  gravity),  and  tl  and  t2 
are  any  two  points  in  time  during  the 
impact  which  are  separated  by  not  more 
than  a  36  millisecond  tie  interval. 

S6.     Test  conditions. 

S6.1     Vehicle  test  attitude. 

56.1.1  The  vehicle  is  supported  off 
its  suspension  at  an  attitude  determined 
in  accordance  with  S6.1.2. 

56.1.2  Directly  above  each  wheel 
opening,  determine  the  vertical  distance 
between  a  level  surface  and  a  standard 
reference  point  on  the  test  vehicle's 
body  under  the  following  conditions. 
Each  vehicle  is  loaded  to  its  unloaded 
vehicle  weight,  plus  its  rated  cargo  and 
luggage  capacity,  secured  in  the  luggage 
area.  The  load  placed  in  the  cargo  area 
is  centered  over  the  longitudinal 
centerline  of  the  vehicle.  The  vehicle  is 
filled  to  100  percent  of  all  fluid 
capacities,  and  all  tires  are  inflated  to 
the  manufacturer's  specifications  listed 
on  the  vehicle's  tire  placard. 


56.2  Windows.  Movable  vehicle 
windows  are  placed  in  any  of  the 
following  positions:  Fully  open,  fully 
closed. 

56.3  Convertible  tops.  The  top,  if 
any,  of  convertibles  and  open-body  type 
vehicles  is  in  the  closed  passenger 
compartment  configuration. 

56.4  Doors.  Doors,  including  any 
rear  hatchback  or  tailgate,  are  fully 
closed  and  latched  but  not  locked. 

56.5  Sun  visors.  Each  sun  visor  is 
placed  in  any  position  where  one  side 
of  the  visor  is  in  contact  with  the 
vehicle  interior  surface  (windshield,      * 
side  rail,  front  header,  roof,  etc.). 

56.6  Steering  wheel  and  seats.  The 
steering  wheel  and  seats  may  be 
removed  horn  the  vehicle. 

56.7  Headform. 

56.7.1  The  headform  used  for  testing 
conforms  to  the  specifications  of  part 
572,  subpart  L  of  this  chapter. 

56.7.2  The  stablilized  temperature  of 
the  headform  at  the  time  of  a  test  is  at 
any  temperature  between  66  "F.  and  78 
"F. 

56.8  Determination  of  forehead 
impact  zone.  The  forehead  impact  zone 
of  the  headform  is  determined  according 
to  the  procedure  specified  in  S6.8.1 
throu^  S6.8.6. 

56.8.1  Position  the  headform  so  that 
the  baseplate  of  the  skull  is  horizontal. 
The  midsagittal  plane  of  the  headform  is 
designated  as  Plane  S. 

56.8.2  From  the  center  of  the 
threaded  hole  on  top  of  the  headform, 
draw  a  2.75  inch  (69.85  mm)  line 
forward  toward  the  forehead,  coincident 
with  Plane  S  along  the  contour  of  the 
outer  skin  of  the  headform.  The  front 
end  of  the  line  is  designated  as  Point  P. 
From  Point  P,  draw  a  4.0  inch  (101.6 
mm)  line  forward  toward  the  forehead, 
coincident  with  Plane  S  along  the 
contour  of  the  outer  skin  of  the 
headform.  The  front  end  of  the  line  is 
designated  as  Point  O. 

56.8.3  Draw  a  5.0  inch  (127  mm) 
line  which  is  coincident  with  a 
horizontal  plane  along  the  contour  of 
the  outer  skin  of  the  forehead  from  left 
to  right  through  Point  O  so  that  the  line 
is  bisected  at  Point  O.  The  end  of  the 
Une  on  the  left  side  of  the  headform  is 
designated  as  Point  1  and  the  end  on  the 
right  as  Point  2. 

56.8.4  Draw  another  5.0  inch  (127 
mm)  Hne  which  is  coincident  with  a 
horizontal  plane  along  the  conto^ir  of 
the  outer  skin  of  the  forehead  through 
Point  P  so  that  the  line  is  bisected  at 
Point  P.  The  end  of  the  line  on  the  left 
side  of  the  headform  is  designated  as 
Point  3  and  the  end  on  the  right  as  Point 
4. 

56.8.5  Draw  a  line  Cram  Point  1  to 
Point  3  along  the  contour  of  the  outer 


skin  of  the  headform  using  a  flexible 
steel  tape.  Using  the  same  method,  draw 
a  line  from  Point  2  to  Point  4. 

S6.8.6    The  forehead  impact  zone  is 
the  rectangular  area  on  the  FMH 
forehead  ^vmded  by  lines  1-0-2  and 
3-P-4,  and  1-3  and  2-4. 

56.9  Marking  of  target  circle.  The 
area  of  the  vehicle  to  be  impacted  by  the 
headform  is  marked  with  a  solid  circle 
0.5  inch  (12.7  mm)  in  diameter,  using 
any  transferable  opaque  coloring 
medium. 

56.10  Iinpoct  configuration. 

56.10.1  The  headform  is  launched 
from  any  location  inside  the  vehicle  that 
is  consistent  with  other  test  conditions. 
At  the  time  of  launch,  the  midsagittal 
plane  of  the  headform  is  vertical, 

56.10.2  The  headform  travels  freely 
through  the  air,  along  a  velocity  vector 
that  is  perpendicular  to  the  headform's 
skull  cap  plate,  not  less  than  one  inch 
before  making  any  contact  with  the 
vehicle. 

56.10.3  At  the  time  of  initial  contact 
between  the  headform  and  the  vehicle 
interior  surface — 

(a)  Some  portion  of  the  forehead 
impact  zone  of  the  headform  contacts 
some  portion  of  the  target  circle. 

(b)  No  portion  of  the  headform 
contacts  any  part  of  the  vehicle  outside 
the  impact  zones  specified  in  S4.1. 

56.10.4  The  direction  of  travel  of  the 
headform  is  within  the  limits  specified 
in  Table  I,  using  the  orthogonal 
reference  system  specified  in  S7. 

Table  I.— Approach  Angle  Limits 

[In  degrees] 


Impact  ZOOM 

Horizontal 
angM 

Vertical 
angie 

Front  header 

105  to  255  

285  10  75  

195  to  345  

15  to  165  

195  to  255  

105  to  165  

195  to  345  

15  to  165  

Anv 

OtoSO. 

Rear  header 

OtoSO. 

Left  side  ra* 

OtoSO. 

Right  side  raU 

OtoSa 

Left  A-pillar  _. 

OtoSO. 

Right  A-pillar    

OtoSO. 

Left  p<llars  other  than 

A-ptnar. 
Right  pillars  other 

than  A-pWar. 
Upper  root 

OtoSO. 
OtoSO. 
Any. 

S6.ll    Multiple  impacts.  A  vehicle 
being  tested  may  be  impacted  multiple 
times.  However,  successive  impacts  are 
at  least  30  minutes  apart.  In  addition,  no 
impact  is  closer  than  six  inches,  in  any 
direction,  to  a  prior  impact.  The  six- 
inch  distance  is  measured,  in  the  case 
of  a  prior  test  which  conformed  to 
S6.10.3,  bom  the  center  of  the  target 
circle  for  that  test  to  the  center  of  the 
target  circle  for  the  new  test.  If  a  prior 
test  did  not  conform  to  S6.10.3  (e.g., 
because  the  headform  missed  the  target 
circle),  the  six-inch  distance  is 
measured  from  the  center  portion  of  the 
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area  of  actual  initial  contact  in  that  test 
between  the  headform  and  the  vehicle 
to  the  center  of  the  target  circle  for  the 
new  test. 

S7.    The  test  conditions  in  S6.10.4 
concerning  the  direction  of  approach  of 
the  headform  are  expressed  in  terms  of 
ranges  of  horizontal  and  vertical  angles, 
using  the  reference  system  specified  in 
S7.1  t}ut)Ugh  S7.3. 

S7.1    An  orthogonal  reference  system 
consisting  of  X,  Y  and  Z  axes  is  used  to 


define  the  direction  of  approach  of  the 
headform.  The  origin  of  the  reference 
system  is  the  center  of  gravity  of  the 
headform  at  the  time  immediately  prior 
to  launch  for  each  test.  The  X-Z  plane 
is  the  vertical  longitudinal  zero  plane 
and  is  parallel  to  the  longitudinal 
centerline  of  the  vehicle.  The  X-Y  plane 
is  the  horizontal  zero  plane  parallel  to 
the  ground.  Th^  Y-Z  plane  is  the 
vertical  transverse  zero  plane  that  is 
perpendicular  to  the  X-Y  and  Y-Z 


planes.  The  X  coordinate  is  negative 
forward  of  the  Y-Z  plane  and  positive 
to  the  rear.  The  Y  coordinate  is  negative 
to  the  left  of  the  X-Z  plane  and  positive 
to  the  right.  The  Z  coordinate  is  negative 
below  the  X-Y  plane  and  positive  above 
it.  (See  Figure  1.) 

BiLUNO  CODE  4*1»-fMI 


+  z 
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FIGURE  1  —  ORTHOGONAL  REFERENCE  SYSTEM 
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57.2  The  horizontal  approach  angle 
is  the  angle  between  the  X  axis  and  the 
headform  impact  velocity  vector 
projected  onto  the  horizontal  zero  plane, 
measured  in  the  horizontal  zero  plane  in 
the  counter-clockwise  direction.  A  0 
degree  horizontal  vector  and  a  360 
degree  horizontal  vector  point  in  the 
positive  X  direction;  a  90  degree 
horizontal  vector  points  in  the  positive 
Y  direction;  a  180  degree  horizontal 
vector  points  in  the  negative  X 
direction;  and  a  270  horizontal  degree 
vector  points  in  the  negative  Y 
direction.  (See  Figure  1.) 

57.3  The  vertical  approach  angle  is 
the  angle  between  the  horizontal  plane 
and  the  velocity  vector,  measured  in  the 
midsagittal  plane  of  the  headform.  A  0 
degree  vertical  vector  in  Table  I 
coincides  with  the  horizontal  plane  and 
a  50  degree  vertical  vector  in  Table  I 
makes  a  50  degree  upward  angle  with 
that  plane. 

PART  572— ATfTHROPOMORPHIC 
TEST  DEVICES 

3.  The  authority  citation  for  part  572 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  1392. 1401. 1403.  and 
1407;  delegation  of  authority  at  49  CFR  1.50. 

4.  The  title  of  part  572  would  be 
revised  to  read  as  set  forth  above. 

5.  Section  572.1  would  be  revised  to 
read  as  follows: 

§572.1    Scope. 

This  part  describes  the 
anthropomorphic  test  devices  that  are  to 
be  used  for  compliance  testing  of  motor 
vehicles  and  motor  vehicle  equipment 
with  motor  vehicle  safety  standards. 

6.  A  new  subpart  L,  consisting  of  §§ 
572.100  through  572.103,  would  be 
added  to  read  as  follows: 

Subpart  L— Free  Motion  Headform 


572.100 
572.101 
572.102 
572.103 


Incorporated  materials. 
General  description. 
Drop  test. 
Test  conditions  and 


instrumentation. 


Subpart  L— Free  Motion  Headform  , 

§572.100    Incorporated  meteriale. 

(a)  The  drawings  and  specifications 
referred  to  in  this  regulation  that  are  not 
set  forth  in  full  are  hereby  incorporated 


in  this  part  by  reference.  These 
materials  are  thereby  made  part  of  this 
regulation.  The  Director  of  tLe  Federal 
Register  has  approved  the  materials 
incorporated  by  reference.  For  materials 
subject  to  change,  only  the  specific 
version  approved  by  the  Director  of  the 
Federal  Register  and  specified  in  the 
regulation  is  incorporated.  A  notice  of 
any  change  will  be  published  in  the 
Federal  Register.  As  a  convenience  to 
the  reader,  the  materials  incorporated  by 
reference  are  listed  in  the  Finding  Aid 
Table  found  at  the  end  of  this  volume 
of  the  Code  of  Federal  Regulations. 

(b)  The  drawings  and  specifications 
incorporated  in  this  part  by  reference 
are  available  for  examination  in  the 
general  reference  section  of  Docket  92- 
28,  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  room 
5109,  400  Seventh  Street  SW., 
Washington,  DC  20590.  Copies  may  be 
obtained  from  Rowley-Scher 
Reprographics.  Inc.,  1111  14th  Street 
NW.,  Washington,  DC  20005,  telephone 
(202) 628-6667  or  (202) 408-8789.  The 
drawings  and  specifications  are  also  on 
file  in  the  reference  library  of  the  Office 
of  the  Federal  Register,  National 
Archives  and  Records  Administration, 
Washington,  DC. 

§  572.1 01    General  deecription. 

(a)  The  ft^e  motion  headform  consists 
of  the  component  assembly  which  is 
shown  in  drawing  92041-001,  and  Miall 
conform  to  each  of  the  drawings 
subtended  therein  (incorporated  by 
reference;  see  §  572.100). 

(b)  Disassembly,  inspection,  and 
assembly  procedures,  and  sign 
convention  for  the  signal  outputs  of  the 
free  motion  headform  accelerometers, 
are  set  forth  in  the  Free  Motion 
Headform  User's  Manual  (incorporated 
by  reference;  see  §  572.100). 

(c)  The  structural  properties  of  the 
headform  are  such  that  it  conforms  to 
this  part  in  every  respect  both  before 
and  after  being  used  in  the  vehicle  test 
specified  in  Standard  No.  201  of  this 
chapter  (§571.201). 

§572.102    Drop  test 

(a)  When  the  headform  is  dropped 
firom  a  height  of  14.8  inches  in 
accordance  with  paragraph  (b)  of  this 
section,  the  peak  resultant  accelerations 
at  the  location  of  the  accelerometers 


mounted  in  the  head  in  accordance  with 
§  572.101  shall  not  be  less  than  225g, 
and  not  more  than  275g.  The 
acceleration/time  curve  for  the  test  shall 
be  unimodal  to  the  extent  that 
oscillations  occiuring  after  the  main 
acceleration  pulse  are  less  than  ten 
percent  (zero  to  peak)  of  the  main  pulse. 
The  lateral  acceleration  vector  shall  not 
exceed  15g  (zero  to  peak). 

(b)  Test  procedure. 

(1)  Soak  the  headform  in  a  test 
environment  at  any  temperature 
between  66  degrees  F  to  78  degrees  F 
and  at  a  relative  humidity  from  10 
percent  to  70  percent  for  a  period  of  at 
least  four  hours  prior  to  its  use  in  a  test. 

(2)  Clean  the  headform 's  skin  surface 
and  the  surface  of  the  impact  plate  with 
1,1,1  Trichloroethane  or  equivalent. 

(3)  Suspend  the  headform,  as  shown 
in  Figiufl  50.  Position  the  forehead 
below  the  chin  such  that  the  skull  cap 
plate  is  at  an  angle  of  28.5±0.5  degrees 
with  the  impact  surface  when  the 
midsagittal  plane  is  vertical. 

(4)  Drop  the  headform  bom  the 
specified  height  by  means  that  ensure 
instant  release  into  a  rigidly  supported 
flat  horizontal  steel  plate,  which  is  2 
inches  thick  and  2  feet  square.  The  plate 
shall  have  a  clean,  dry  surface  and  any 
microfinish  of  not  less  than  8 
microinches  203.2  x  10^  mm  (rms)  and 
not  more  than  80  microinches  2032  x 
10~*  mm  (rms). 

(5)  Allow  at  least  3  hours  between 
successive  tests  on  the  same  headform. 

§572.103    Test  conditione  and 
instrumentation. 

(a)  Headform  accelerometers  shall 
have  dimensions,  response 
characteristics,  and  sensitive  mass 
locations  specified  in  drawing  SA-572 
S4  and  be  mounted  in  the  headform  as 
shown  in  drawing  92041-001. 
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Figure  50 

HEADFORM  DROP  TEST 
Set-up'  Specifications 


RIGID  SUPPORTED  FIXTURE 
QUICK  RELEASE  MECHANISM 


ROUTE  ACCELEROMETER  CABLES  SUCH 
THAT  THEY  DO  NOT  INFLUENCE 
HEAD  MOTION  DURING  THE  DROP 


NECK  TRANSDUCER 
STRUCTURAL  REPLACEMENT 


FLAT  HORIZONTAL  STEEL  PLATE    

50.8  X  610  X  610  nun  (2  X  24  X  24  in) 
SURFACE  nNISH  WITHIN  RANGE 
0.2  TO  ZO  ouoons  (8  TO  80  tnicraincbes). 
IMPACT  SURFACE  TO  BE  CLEAN  AND  DRY. 


7/ 


DROP  HEIGHT  376  +  1  mm  (14.8  ±  a04  in) 


mm^ 


CENTERUNE  OF  1.6  mm  (0.062  in) 
DL\METER  HOLES  IN  SKULL 

DISTANCE  "A"  -  DISTANCE  "B"  (±  1  mm,  ±  0.04  in) 


Yzzzzzzzzzzzzzn 
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(b)  The  outputs  of  accelerometers 
installed  In  the  headfomi  are  recorded 
in  individual  data  chann^s  that 
conform  to  the  requirements  of  SAE 
Recommended  Practice  J2 11.  Oct  1988. 
"Instrumentation  for  Impact  Tests," 
Class  1000. 

(c)  Coordinate  signs  for 
instrumentation  polarity  conform  to  the 
sign  convention  shown  in  the  document 
incorporated  by  §  572.101(b). 

(d)  The  mountings  for  accelerometers 
shall  have  no  resonant  frequency  within 
a  range  of  3  times  the  frequency  range 
of  the  applicable  channel  class. 

(e)  Surfaces  of  the  headform  are  not 
painted  except  as  specified  in  this  part 
or  in  drawings  subtended  by  this  part. 

Issued  on  Febiuary  1. 1993. 
Barry  Fclrics, 

Associate  Administrator  for  Rulemaking. 
IFR  Doc  9^-2779  Filed  2-2-93;  4:33  pml 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanlc  and  Atmospherfc 
Administration 

50  CFR  Part  663 
[Docket  No.  930223-3023] 
RIN  0646-AE93 

Pacific  Coaat  Grotmdfish  Fiahefy 

AGENCY:  National  Marine  Fisheries 
Service  CNMFS),  NOAA,  Commerce. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Commerce 
requests  public  comments  on  a 
proposed  rule  to  implement 
Amendment  7  to  the  Pacific  Coast 
Croundiish  Fishery  Management  Plan 
(FMP).  Amendment  7,  upon  which 
public  comment  has  previously  been 
requested,  would,  if  approved  by  the 
Secretary  of  Commerce,  authorize  the 
imposition  of  management  measures  on 
the  Pacific  Coast  groundfish  fishery  to 
reduce  the  bycatcn  of  salmon  and  other 
non-groundfish  species.  Under 
Amendment  7„  regulations  could  be 
issued  to  reduce  mortality  of  non- 
groundfish  species  when  a  conservation 
problem  has  been  identified  or  in 
response  to  the  requirements  of  the 
Endangered  Species  Act  (ESA)  or  other 
applicable  law. 

DATES:  Written  comments  on 
Ameruiment  7  and  the  proposed  rule 
must  be  received  on  or  before  March  22. 
1993. 

AODRES$es:  Comments  should  be  sent  to 
Rolland  A.  Schmitten.  Director, 
Northwest  Region.  National  Marine 


Fisheries  Service,  7600  Sand  Point  Way 
NE.,  BIN  Cl5700-BIdg.  1.  Seattle.  WA 
98115-0070,  or  Dr.  Gary  Matlock, 
Acting  Director,  Southwest  Region, 
National  Marine  Fisheries  Service,  501 
West  Ocean  Blvd.,  suite  4200,  Long 
Beach,  CA  90802-4213.  Copies  of  the 
environmental  assessment/regulatory 
impact  review  may  be  obtained  from 
Lawrence  D.  Six,  Executive  Director, 
Pacific  Fishery  Management  Council, 
Metro  Center,  suite  420.  2000  SW  First 
Avenue,  Portland,  OR  97201-5344. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L  Robinson  at  206-526-6140, 
Rodney  R.  Mclnnis  at  310-980-4040,  or 
Lawrence  D.  Six  at  503-326-8352. 
SUPPLEMENTARY  MfORMATKM:  The 
domestic  groundfish  fishery  in  the 
Exclusive  Economic  Zone  of  the  United 
States  (3  to  200  miles  offshore)  in  the 
Pacific  Ocean  off  the  coasts  of 
Cahfomia,  Oregon,  and  Washington  is 
managed  under  the  FMP.  The  FMP  was 
developed  by  the  Pacific  Fishery 
Management  Council  (Council)  under 
the  Magnuson  Fishery  Conservation  and 
Management  Act,  16  U.S.C.  1801  et  seq. 
(Magnuson  Act),  and  approved  by  the 
Secretary  of  Commerce  (Secretary). 
Implementing  regulations  appear  at  50 
CFR  part  663. 

The  Council  prepared  Amendment  7 
to  the  FMP  under  die  provisions  of  the 
Magnuson  Act  and  formal  review  by  the 
Secretary  began  on  December  22, 1992. 
A  notice  announcing  the  availability  of 
Amendment  7  and  requesting  public 
comments  was  filed  with  the  Office  of 
the  Federal  Register  on  January  7. 1993 
(58  FR  4146,  January  13. 1993). 

The  FMP  amendment  process  for 
Amendment  7  was  initiated  at  the  July 
8-10. 1992,  Council  meeting  to  address 
the  lack  of  authority  in  the  FMP  to 
regulate  groundfish  fishing  activities  for 
the  purposes  of  reducing  the  bycatch  of 
non-groundfish  species  or  meeting  the 
requirements  of  the  ESA  or  other 
applicable  law.  At  tliis  meeting  the 
Council  recommended  alternatives  for 
analysis.  Further  Council  discussions 
were  conducted  at  its  September  15-18, 
1992,  meeting.  A  draft  amendment  was 
prepared  and  distributed  to  interested 
persons  for  review  on  October  27, 1992. 
Comments  were  invited,  and  a  public 
hearing  was  held  on  November  9, 1992, 
in  Eureka,  California  (57  FR  48510. 
October  26. 1992). 

After  considering  the  comments 
received  on  the  draft  amendment  at  the 
public  hearing  and  Council  meetings, 
and  fit)m  Its  Groundfish  Management 
Team.  Groundfish  Advisory  Subpanel, 
and  Scientific  and  Statistical 
Committee,  the  Council,  at  its  November 
17-20, 1992.  meeting,  made  iu  final 


selection  of  the  preferred  alternative 
which  would  alter  the  status  quo  and 
require  regulatory  changes  to  the 
appendix  to  50  CFR  part  663. 

The  purpose  of  Amendment  7  is  to 
authorize  the  imposition  of  management 
measures  for  reducing  the  bycatch  of 
non-groundfish  species.  Such  measures 
could  be  applied  to  the  entire 
groundfish  nshery  or  any  segment  of  the 
fishery.  The  Council  has  already 
demonstrated  the  need  for  such 
measures.  At  its  March  9-13. 1992, 
meeting,  the  Council  recommended 
management  restrictions  for  the  Pacific 
whiting  fishery  with  the  intent  of 
minimizing  that  fishery's  impact  on 
Pacific  salmon  stocks,  p)arliculariy 
Sacramento  River  winter-run  chinook 
salmon  and  iCkmath  River  fall  chinook 
salmon.  Lacking  the  authority  in  the 
FMP  to  implement  these  restrictions, 
the  Council  requested  the  Secretary 
implement  emergency  regulations 
which  were  effective  for  90  days 
beginning  April  16.  1992  (57  FR  14663. 
April  22.  1992).  tiien  extended  for  a 
second  90-day  period  ending  October 
19.  1992  (57  FR  32924.  July  24.  1992), 
At  its  November  17-20. 1992.  meeting, 
the  Coimcil  recommended  similar 
management  restrictions  for  the  Pacific 
whiting  fishery  in  1993.  Because 
emergency  rules  are  not  intended  to 
address  issues  that  are  likely  to  persist 
from  year  to  year,  as  is  the  case  with 
salmon  bycatch  in  the  Pacific  whiting 
fishery,  the  Council  initiated  the  FMP 
amendment  process. 

At  present  there  are  adaquate  data 
only  to  support  management  measures 
for  the  Pacific  whiting  fishery.  In 
developing  Amendment  7.  the  Council 
considered  two  alternatives  to  address 
the  problem  of  non-groundfish  bycatch: 
limited  authority  applicable  only  to  the 
Pacific  whiting  fishery,  or  the  generic 
authority  to  manage  any  segment  or  all 
of  the  groundfish  fishery.  The  Council 
concluded  that  the  management 
authority  should  be  broad  enough  to 
authorize  actions  for  any  s^ment  of  tlie 
groundfish  fishery.  The  Council  also 
concluded  that  such  authority  is 
necessary  to  provide  timely  response  to 
requirements  under  applicable  law, 
such  as  to  ensure  groundfish  operations 
will  not  likely  jeopardize  a  non- 
groundfish  species  listed  as  threatened 
or  endangered  under  the  ESA. 

NMFS  issued  a  biological  opinion 
luuler  the  ESA  on  August  28. 1992.  on 
the  impacts  of  fishing  conducted  under 
the  FMP  on  Sacramento  River  winter- 
run  Chinook  salmon  and  Snake  River 
sockeye  and  spring/summer  chinook 
salmon.  The  incidental  take  statement 
in  the  biological  opinion  requires  the 
prohibition  of  targeted  harvest  of  Pacific 
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whiting  shoreward  of  100  fathoms  in  the 
Eureka  area.  Therefore,  the  Council 
recommended  Amendment  7  in  order  to 
allow  the  Council  and  NMFS  to  develop 
regulations  that  are  consistent  with  the 
biological  opinion  without  requiring  an 
FMP  amenmnent  or  emergency 
regulations. 

The  amendment  would  add  a  new 
management  objective  imder  the 
conservation  goal  and  establish  a 
regulatory  process  (framework)  to 
recommend  specific  management 
measures.  The  Council  could  begin  at 
any  time  the  process  of  establishing  or 
adjusting  management  measures  to 
reduce  fishing  mortality  of  a  non- 
groundfish  species  when  a  conservation 
concern  has  been  identified  for  that 
species  and  the  best  scientific 
information  has  shown  the  groundfish 
fishery  has  a  direct  impact  on  the  ability 
of  that  species  to  maintain  its  long-term 
reproductive  health.  The  Council  would 
then  review  the  information  and  refer  it 
to  appropriate  technical  advisory  groups 
for  evaluation.  If  the  Council  were  to 
determine,  based  on  this  review,  that 
management  measures  might  be 
necessary  to  respond  to  conservation 
problems  facing  a  non-groundfish 
species,  or  to  address  requirements  of 
the  ESA,  Marine  Mammal  Protection 
Act,  other  relevant  Federal  natural 
resource  law  or  policy,  or  international 
agreement,  such  measures  could  be 
recommended  to  the  Regional  Director 
of  NMFS.  If  approved,  the  measures 
would  be  implemented  in  accordance 
with  existing  procedures.  Some 
measures  could  be  designated  as 
"routine"  which  would  allow 
adjustment  at  a  single  Council  meeting 
(see  section  III.B.(a)  of  the  appendix  to 
50  CFR  part  663). 

Actions  taken  under  this  new 
authority  would  be  designed  to 
minimize  disruption  to  the  groundfish 
fishery  and  not  preclude  achievement  of 
a  quota,  harvest  guideline,  or  allocation 
of  groundfish,  consistent  with  the  goal 
to  minimize  bycatch  or  the  requirements 
of  other  applicable  law.  Amendment  7 
would  not  authorize  management 
measures  whose  primary  purpose  would 
be  to  allocate  catch  among  gear  types  or 
fishermen  or  to  achieve  other  allocation 
objectives. 

The  Council  considered  comments  by 
groundfish  fishing  representatives  who 
recommended  that  management 
measures  be  considered  imder  the  new 
authority  only  if  the  groundfish  fishery 
had  caused  or  significantly  contributed 
to  the  conservation  problems  facing  a 
non-groundfish  species.  The  Council 
rejected  this  recommendation  because 
all  contributors  to  a  problem  must  share 
in  the  biutlen  of  its  solution.  However, 


to  guard  against  measures  being 
imposed  that  would  not  help  (^tain  a 
solution,  the  Council  incorporated 
language  in  the  amendment  to  ensure 
that  any  management  measures  imposed 
on  the  fishery  have  a  measurable  effect 
on  the  ability  of  the  non-groundfish 
species  to  maintain  its  long-term 
reproductive  health.  In  doing  this,  the 
Council  recognized  that  in  many,  and 
perhaps  most,  cases,  it  would  be 
impossible  to  quantitatively 
demonstrate  such  an  effect,  and  in  such 
cases  a  qualitative  assessment  would 
suffice. 

Amendment  7  would  require  changes 
to  the  regulatory  language  in  the 
appendix  to  50  CFR  part  663.  While  the 
amendment  itself  would  not  impose  any 
specific  management  measures,  the 
Council  has  recommended  the 
imposition  of  specific  measures  for  the 
Pacific  whiting  fishery  in  1993  under 
the  amendment. 

Classification 

Section  304(a)(1)(D)  of  the  Magnuson 
Act,  as  amended,  requires  the  Secretary 
to  publish  regulations  proposed  by  a 
Council  within  15  days  of  receipt  of  the 
amendment  and  regulations.  At  this 
time  the  Secretary  has  not  determined 
that  the  amendment  these  rules  would 
implement  is  consistent  with  the 
national  standards,  other  provisions  of 
the  Magnuson  Act,  and  other  applicable 
law.  The  Secretary,  in  making  that 
determination,  will  take  into  account 
the  data,  views,  and  comments  received 
during  the  comment  period. 

The  Coimcil  prepared  an 
environmental  assessment  for  this 
amendment  that  concludes  there  will  be 
no  significant  impact  on  the 
environment  as  a  result  of  this  rule.  The 
environmental  assessment  has  been 
incorporated  in  the  Amendment  7 
document  and  may  be  obtained  from  the 
Council  (see  ADDRESSES). 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  determined  that  this 
proposed  rule  is  not  a  "major  rule" 
requiring  a  regulatory  impact  analysis 
under  E.0. 12291.  This  determination 
was  based  on  the  regulatory  impact 
review  prepared  by  the  Council  that 
demonstrates  that  the  rule  will  not 
result  in  (1)  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  to 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  in  domestic  or  export  markets. 


No  quantitative  estimate  of  economic 
impacts  is  possible  since  no 
management  measiires  are  proposed  by 
this  action.  The  impacts  of  any  specific 
regulations  implemented  imder  the 
proposed  authority  will  be  analyzed  as 
part  of  the  implementation  process.  The 
regulatory  impact  review  has  been 
incorporated  in  the  Amendment  7 
document  and  may  be  obtained  Cram  the 
Council  (see  ADDRESSES). 

This  proposed  rule  is  exempt  from  the 
procedures  of  E.0. 12291  imder  section 
8(a)(2)  of  that  order.  Deadlines  imposed 
under  the  Magnuson  Act,  as  amended, 
require  that  this  proposed  rule  be 
published  IS  days  after  its  receipt.  The 
proposed  rule  is  being  reported  to  the 
Director,  Office  of  Management  and 
Budget,  with  an  explanation  of  why  it 
is  not  possible  to  follow  procedures  of 
the  order.  Because  it  is  subject  to  a 
statutory  deadline,  this  proposed  rule  is 
not  subject  to  the  regulatory  review 
requirements  of  the  January  22, 1993, 
Memorandum  for  the  Heads  and  Acting 
Heads  of  Agencies  described  in  Section 
1(d)  of  Executive  Order  12291  (58  FR 
6074,  January  25. 1993). 

The  General  Counsel  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration  that 
this  proposed  rule,  if  adopted,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  on  the 
regulatory  impact  review  incorporated 
in  the  Amendment  7  document. 
Virtually  no  economic  impacts  would 
result  from  implementation  of  this  rule 
since  no  management  measures  are 
proposed  by  this  action.  As  a  result,  a 
regulatory  flexibility  analysis  was  not 
prepared. 

The  Council  determined  that  this  rule 
will  be  implemented  in  a  manner  that 
is  consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
zone  management  programs  of 
California,  Oregon,  and  Washington. 
NMFS  has  submitted  this  determination 
for  review  by  the  responsible  State 
agencies  under  section  307  of  the 
Coastal  Zone  Management  Act. 

This  rule  does  not  contain  a 
collection-of-information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act. 

This  rule  does  not  contain  policies 
with  federalism  implications  sufficient 
to  warrant  preparation  of  a  federalism 
assessment  under  E.0. 12612. 

NMFS  has  issued  biological  opinions 
under  the  ESA  on  August  10, 1990, 
November  26, 1991,  and  August  28, 
1992,  regarding  the  impacts  of  the 
groundfish  fisheries  on  the  species 
being  considered.  The  Assistant 
Administrator  determined  that  current 
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groundflsh  operations  are  not  likely  to 
jeopardize  the  continued  existence  of 
any  endangered  or  threatened  species 
under  the  jurisdiction  of  NMFS  or  resuh 
in  the  destruction  or  adverse 
modification  of  critical  habitat.  This 
action  falls  within  the  scope  of  those 
biological  opinions. 

The  Regional  Director  determined  that 
fishing  et^vities  conducted  under  this 
rule  would  have  no  adverse  impacts  on 
marine  manunals. 

List  of  Subjects  in  SO  CFR  Part  063 

Fisheries,  Fishing.  Reporting  and 
recordkeeping  requirements. 

AwAmHtj:  16  U&C  1801  etteq. 
Dated:  February  2, 1993. 
Samuel  W.  McKeen, 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  663  is  proposed 
to  be  amended  as  follows: 

PART  663— PACIFIC  COAST 
GROUNDRSH  FISHERY 

1.  The  authority  citation  for  part  663 
continues  to  read  as  follows: 

AuthorItT:  16  U.S.C  1801  et  seq. 

2.  The  Appendix  is  amended  by 
adding  to  the  Index  a  new  entry  for 
in.B.(d)  to  read  "(d)  Management 
Measures  to  Protect  Non-Groundfish 
Species"  and  adding  to  the  Appendix  a 
new  section  III.B.(d)  to  read  as  follows: 


Appendix  to  Part  663 — Groundfish 
Management  Procedures 


m.  •  •  • 

B.  •  •  • 

(d)  Management  Measures  to  Protect  Non- 
Groundfish  Species 

Where  conservation  problems  have  been 
identified  for  non-groundfish  species  and  the 
best  scientific  information  shows  that  the 
groandfisfa  fishery  has  a  direct  impact  on  the 
ability  of  tliat  species  to  maintain  Its  long- 
term  reproductive  health,  the  Council  may 
recommend  management  measures  to  control 
the  impacts  of  groundfish  fishing  on  those 
species.  If  approved  by  the  Regional  Director, 
management  measures  may  be  Imposed  on 
the  groundfish  fishery  to  reduce  fishing 
mortality  of  a  non-groundfish  species.  Such 
measures  shall  be  designed  to  minimize 
disruption  of  the  groundfish  fishery,  and  may 
not  preclude  achievement  of  a  quota,  harvest 
guideline,  or  allocation  of  groundfish.  If  any, 
unless  such  action  Is  required  by  other 
applicable  law.  Allocation  may  not  be  the 
primary  intention  of  any  such  management 
measure. 

Section  6.1  of  the  FMP  lists  nine  principal 
measures  that  have  been  most  useful  in 
controlling  fishing  mortality:  Mesh  size, 
landing  limits  and  trip  frequency  limits, 
quotas,  escape  panels  or  ports,  size  limits, 
bag  limits,  time/area  closures,  other  forms  of 
effort  control,  and  allocation.  While  actions 
taken  under  this  section  in.B.(d)  are  not 
limited  to  these  measures,  any  of  these 
measures  may  be  employed  to  control  fishing 
impacts  on  non-groundfish  spmcies  when  a 
conservation  concern  is  clearly  identified. 
The  process  for  implementing  aiul  adjusting 
such  measures  may  be  initiated  at  any  time. 


In  addition,  actions  under  this  aection  ItLBtd) 
may  be  designated  as  "routine"  (see  section 
IIl.B.(a)). 

Generally,  the  Council  will  Initiate  an 
acUon  under  this  section  when  a  state  or 
Federal  resource  management  agency  or  the 
Council's  SakaoD  Technical  Tewn  (STT) 
presents  the  Council  with  Infonnation 
substaotlating  its  coocem  for  a  particular 
spedee.  The  Council  will  iwiew  the 
informatkn  and  refer  it  to  the  Scientific  and 
Statistical  Committee,  GMT,  STT,  or  otber 
appropriate  technical  advisory  group  for 
evaluation.  If  the  Council  determines,  based 
on  this  review,  that  management  measures 
are  necessary  to  prevent  harm  to  a  non- 
groundfish  species  facing  conservation 
problenu  to  or  address  requirements  of  the 
Endangered  Species  Act,  Marine  Mammal 
Protection  Act,  other  relevant  Federal  natural 
resource  law  or  policy,  or  international 
agreement,  if  may  recommend  appropriate 
management  measures.  If  approved  hy  the 
Regional  Director,  the  measures  will  be 
implemented  in  accordance  with  the 
procedures  Identified  in  section  III.B.  The 
intention  of  the  measures  may  be  to  share 
conservation  burdens  while  minimizing 
disruption  of  the  groundfish  fishery,  but 
under  no  circumstances  may  the  intention  be 
simply  to  provide  more  fish  to  a  different 
user  group  or  to  achieve  other  allocation 
objectives. 
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ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

ComtnlttM  on  Rul«fnaldng;  Public 
MMUng 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  notice 
is  hereby  given  of  the  meeting  of  the 
Committee  on  Rulemaking  of  the 
Administrative  Conference  of  the 
United  State*. 

Committea  on  Rulemaking 

Date:  Monday,  February  22, 1993 

Time:  3:30  p.m. 

Location:  Administrative  ConfiaTenca  of  the 
United  States,  2120  L  Street,  NW.,  suite  500, 
Washington,  DC  20037  (Library.  5th  Floor). 

Agenda:  The  Committee  will  meet  to 
further  discxiss  a  report  by  Jerry  Mashaw  on 
ossification  of  the  rulemaking  process. 

Contact:  Kevin  L  Jessar,  202-254-7020. 

Attendance  at  the  committee  meeting 
is  open  to  the  interested  public,  but 
hmited  to  the  space  available.  Persons 
wishing  to  attend  should  notify  the 
Office  of  the  Chairman  at  least  one  day 
in  advance.  The  committee  chairman,  if 
he  deems  it  appropriate,  may  permit 
members  of  the  public  to  present  oral 
statements  at  the  meeting.  Any  member 
of  the  public  may  file  a  written 
statement  with  the  committee  before, 
during,  or  after  the  meeting.  Minutes  of 
the  meeting  will  be  available  on  request. 
The  contact  person's  mailing  address  is: 
Administrative  Conference  of  the 
United  States,  2120  L  Street.  NW.,  suite 
500,  Washington,  DC  20037.  Telephone: 
202-254-7020. 

Dated:  February  3, 1993. 
laffivy  S.  Lnbban, 
BeseoTch  Director. 
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DEPARTMENT  OF  COMMERCE 

BurMU  of  Export  Administration 

Computor  Systoms  Tochnlcal  Advisory 
Committee;  Partialiy  Closed  Meeting 

A  meeting  of  the  Computer  Systems 
Technical  Advisory  Committee  will  be 
held  February  24  k  25, 1993,  in  the 
Herbert  C.  Hoover  Building,  room 
1617M(2).  14th  Street  &  Pennsylvania 
Avenue  NW.,  Washington,  DC  The 
Committee  advises  the  Office  of 
Technology  and  Policy  Analysis  with 
respect  to  technical  questions  that  affect 
the  level  of  export  controls  applicable  to 
computer  systems/peripherals  or 
technology. 

Agenda 

Executive  Session  February  24, 9  a.m.- 
10  a.m. 

1.  Discussion  of  matters  properly 
classified  under  Executive  Order 
12356,  dealing  with  the  U.S.  and 
COCOM  control  program  and 
strategic  criteria  related  thereto. 

General  Session  February  24, 10  a.m.-4 
p.m. 

2.  Election  of  Chairmen. 

3.  Work  plan  for  1993. 

4.  Discussion  of  subcommittees  in 
relation  to  work  plan. 

5.  Discussion  of  disk  drive  controls. 

6.  Discussion  on  graphics  eqidpment 
controls. 

7.  Discussion  on  assembly  controls. 
General  Session  February  25, 9  a.m.-12 

p.m.  

8.  Qarification  of  CTP  formula. 

9.  Changing  the  coimectivity  factor  for 
Computing  Elements  (CEs)  not 
sharing  main  memory. 

10.  Discussion  on  processors 
connected  by  a  network. 

Executive  Session  February  25, 1  p.m.- 
4  p.m. 

11.  Discussion  of  matters  properly 
classified  under  Executive  Order 
12356,  dealing  with  the  U.S.  and 
COCOM  control  program  and 
strategic  criteria  related  thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
nimiber  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  {adlitate 
distribution  of  public  presentation 
materials  to  the  Committee  members. 


the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
Ms.  Lee  Ann  Carpenter,  Technical 
Support  Staff,  ODAS/EA/BXA,  room 
1621,  U.S.  Department  of  Commerce, 
14th  k  Peimsylvania  Ave.,  NW. 
Washington,  DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  General  Counsel,  formally 
determined  on  February  5, 1992, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  of  the 
Committee  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C,  552b(c)(l) 
shall  be  exempt  firom  the  provisions 
relating  to  public  meetings  found  in 
section  10  (a)(1)  and  (a)(3),  of  the 
Federal  Advisory  Conunittee  Act.  The 
remaining  series  of  meetings  or  portions 
thereof  will  be  open  to  the  public. 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  room  6628,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  For  further  information  or 
copies  of  the  minutes,  contact  Lee  Ann 
Carpenter  on  (202)  482-2583. 

Dated:  February  2, 1993. 
Lae  Ann  Carpentar, 
Acting  Director,  Technical  Advisory 
Conunittee  Unit. 

(FR  Doc.  93-2892  Filed  2-5-93;  8:45  am] 
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Foreign-Trade  Zones  Board 
[Docket  2-03] 

Foreign-Trade  Zone  2— New  Orleans, 
LA;  Application  for  Permanent 
Subzone,  Equitable  Shipyard  Facility 
(Trinity  Marine  Croup,  Inc.),  New 
Orleans,  LA 

An  application  has  been  si^bmitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Board  of  Commissioners 
of  the  Port  of  New  Orleans  (the  Port), 
grantee  of  FTZ  2,  requesting  permanent 
special-purpose  subzone  status  at  the 
Equitable  Shipyard  shipbuilding  facility 
located  in  New  Orleans,  Louisiana.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
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Zones  Act,  as  amended  (19  U.S.C  81a- 
Blu),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  fonnally  filed 
on  January  21, 1993. 

The  shipyard  (38  acres/SOO 
employees)  is  located  on  the  Inner 
Harbor-Navigation  Canal  at  4325  France 
Road,  New  G^leans  Parish,  Louisiana. 
The  facility,  which  is  owned  by  the  Port 
and  operated  by  Trinity  Marine  Group, 
Inc.  (TMG),  Gulfport,  Mississippi,  is 
used  in  the  construction,  repair  and 
conversion  of  commercial  and  military 
vessels  for  domestic  and  international 
customers.  Foreign  components  used  at 
the  Equitable  yard  include  propulsion 
nozzles,  marine  gear,  switchboards, 
pump  units,  winches,  alarm  cable,  and 
anchors. 

The  Board  approved  temporary 
subzone  status  for  the  shipyard  in  1992 
(Subzone  2G,  Board  Order  573,  57  FR 
13695,  4-17-92)  for  a  period  ending 
April  1, 1994,  for  the  purpose  of 
completing  construction  of  a  vessel  that 
was  transferred  from  FTZ  Subzone  92A 
in  Escatawpa,  Mississippi.  This 
application  requests  authority  for 
permanent  subzone  status  at  the 
shipyard,  subject  to  the  standard 
shipyard  restriction  which  limits  zone 
procedures  in  regard  to  steel  mill 
products. 

Zone  procedures  will  help  TMG 
reduce  production  costs  and  compete 
internationally  for  new  contracts.  Most 
of  the  foreign-sourced  components  are 
subject  to  duties,  which  range  from  2.0 
to  5.7  percent,  while  the  finished 
products — oceangoing  vessels — are  duty 
free. 

In  accordance  with  the  Board's 
regulations  (as  revised,  56  FR  50790- 
50808, 10-8-91),  a  member  of  the  FTZ 
Staff  has  been  appointed  examiner  to 
investigate  the  application  and  report  to 
theBo«ad. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  April  9, 1993.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  April  26, 1993). 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce  District  Office, 
432  World  Trade  Center,  2  Canal  Street. 
New  Orleans.  LA  71030. 

Office  of  the  Executive  Secretary,  Foreign- 
Trade  Zones  Board,  U.S.  Department  of 
Commerce,  room  3716, 14th  Street  k 


Constitution  Avenue,  NW.,  Washington. 
DC  20230. 

Dated:  January  26, 1993. 

John  J.  Da  Pont*.  Jr., 

Executive  Secntary. 

(FR  Doc.  93-2839  Filed  2-5-93;  8:45  am] 
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[DoekMI-M] 

Foreign-Trade  Zorte  61— Sart  Juan, 
Puerto  Rico;  Application  for  Subzone; 
SmIthKilne  BeectUHn  Pharmaceutical 
Plant,  CIdra,  Puerto  Rico 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Puerto  Rico  Commercial 
and  Farm  Credit  and  Development 
Corporation,  grantee  of  FTZ  61, 
requesting  special-purpose  subzone 
status  for  the  pharmaceutical 
manufacturing  fociUties  of  the 
SmithKline  Beecham  Company  (SBC)  in 
Cidra,  Puerto  Rico,  within  the  San  Juan 
Customs  port  of  entry.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  81a-81u), 
and  the  regiilations  of  the  Board  (15  CFR 
part  400).  It  was  formally  filed  on 
January  15, 1993. 

SBC's  plant  (500,000  square  feet)  is 
located  at  Road  #172,  Km.  9.1,  35  miles 
south  of  San  Juan.  The  faciUties  (600 
employees)  are  used  to  produce  a  wide 
range  of  pharmaceutical  products 
including  gastrointestinals,  antibiotics, 
cardiovasculars,  antihistamines, 
analgesics,  arthritis  medications, 
hematinics,  and  neurologicals. 

Zone  procedures  would  exempt  SBC 
bom  Customs  duty  payments  on  foreign 
materials  used  in  production  for  export. 
On  domestic  sales,  the  company  would 
be  able  to  choose  the  duty  rates  that 
apply  to  the  finished  products  (3.4%- 
6.9%)  with  regard  to  two  foreign 
ingredients:  Nabumetone  (duty  rate— 11 
percent)  and  paroxetine  (duty  rate— 6.9 
percent).  The  application  indicates  that 
zone  savings  will  help  improve  the 
plant's  international  competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  April  9, 1993.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  suDsequent 
15-day  period  (to  April  26, 1993). 


A  copy  of  the  application  and 
accompanying  exnibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

Office  of  the  District  Director,  U.S. 
Department  of  Commerce,  Room  G-5S, 
Federal  Building.  Chardon  Avenue,  San 
Juan,  Puerto  Rico  00918. 

Office  of  the  Executive  Secretary,  Foreign- 
Trade  Zones  Board,  U.S.  Department  of 
Commerce,  Room  3716, 14th  k 
Pennsylvania  Avenue,  NW.,  Washington, 
DC  20230. 

Dated:  January  26, 1993. 
John  J.  Da  Ponta,  Jr.. 
Executive  Secretary. 

[FR  Doc.  93-2840  Filed  2-5-93;  8:45  am) 
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International  Trade  Admlnietration 
[A-351-e20.  A-729-801] 

Initiation  of  Antidumping  Duty 
Inveetigatlone:  Ferroeilicon  From 
Brazil  and  Egypt 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  8,  1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Jenkins,  Office  of  Antidumping 
Investigations,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW.. 
Washington,  DC  20230;  telephone  (202) 
482-1756. 

INmATION  OF  INVESTIGATIONS: 
The  Petitions 

On  January  12, 1993,  we  received 
petitions  filed  in  proper  form  by 
AIMCOR,  Alabama  Silicon,  Inc., 
American  Alloys,  Inc.,  Globe 
Metallurgical,  lac,  Silicon  Metaltech 
Inc.,  United  Autoworkers  of  America 
Local  523,  United  Steelworkers  of 
America  Locals  12646,  2528,  5171  and 
3081,  and  Oil,  Chemical  k  Atomic 
Workers  Local  389  (petitioners).  In 
accordance  with  19  CFR  353.12,  the 
petitionere  allege  that  ferrosilicon  from 
Brazil  and  Egypt  is  being,  or  is  likely  to 
be.  sold  in  the  United  States  at  less  than 
fair  value  within  the  meaning  of  section 
731  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  and  that  these 
imports  are  materially  injuring,  or 
threaten  material  injury  to,  a  U.S. 
industry. 

The  petitionere  have  stated  that  they 
have  standing  to  file  the  petitions 
because  they  are  interested  parties,  as 
defined  under  sections  771(9)(C)  and 
771(9)(D)  of  the  Act,  and  because  the 
petitions  were  filed  on  behalf  of  the  U.S. 
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industry  producing.  fnafnifa«:turing  or 
rsMlling  ths  like  prodiict  subject  to 
these  investigations  and  on  bdialf  of 
certified  unions  representing  the 
employees  of  U.S.  fiarrosilicon 
producers.  If  any  interested  party,  a» 
described  under  paragraphs  (C).  (D),  (E). 
or  (F)  of  section  771(9)  of  the  Act. 
wishes  to  register  support  for.  or 
opposition  to,  these  petitions,  it  shotild 
file  a  written  notification  with  the 
Assistant  Secretary  for  Import 
Administration. 

Under  the  Department's  regulations, 
any  producer  or  reseller  seekbog 
exclusion  bom  a  potential  antidiunping 
duty  order  must  submit  its  request  for 
exclusion  within  30  days  of  the  date  of 
the  publication  of  this  notice.  The 
procedures  and  requirements  are 
contained  in  19  CFR  353.14. 

Period  of  Investigatioii 

The  period  of  investigation  is  Jiily  1. 
through  December  31, 1992. 

Scope  of  Investigations 

The  product  covered  by  these 
investigations  is  ferrosilicon,  a 
ferroalloy  generally  containing,  by 
weight,  not  less  than  four  percent  iron, 
more  than  eight  percent  but  not  more 
than  96  percent  silicon,  not  more  than 
10  percent  chromium,  not  more  than  30 
percent  manganese,  not  more  than  three 
percent  phosphorous,  less  than  2.75 
percent  magnesium,  and  not  more  than 
10  percent  caldum  or  any  other 
element. 

Ferrosilicon  is  a  ferroalloy  produced 
by  combining  silicon  and  iron  through 
smelting  in  a  submerged-arc  furnace. 
Ferrosihcon  is  used  primarily  as  an 
alloying  agent  in  the  production  of  steel 
and  cast  iron.  It  is  also  used  in  the  steel 
industry  as  a  deoxidizer  and  a  reducing 
agent,  and  by  cast  iron  producers  as  an 
inoculant. 

Ferrosilicon  is  di^rentiated  by  size 
and  by  grade.  The  sizes  express  the 
maximum  and  minimimi  dimensions  of 
the  lumps  of  ferrosilicon  found  in  a 
given  shipment.  Ferrosilicon  grades  are 
defined  by  the  percentages  by  weight  of 
contained  silicon  and  other  minor 
elements.  Ferrosilicon  is  most 
commonly  sold  to  the  iron  and  steel 
industries  in  standard  grades  of  75 
percent  and  50  percent  ferrosilicon. 

Calcium  silicon,  ferrocalcium  silicon, 
and  magnesium  ferrosilicon  are 
specifically  excluded  from  the  scope  of 
ihese  investigations.  Caldum  silicon  is 
an  alloy  containing,  by  weight,  not  more 
than  five  percent  iron,  60  to  65  percent 
silicon,  and  28  to  32  percent  calcium. 
Ferrocaldum  silicon  is  a  ferroalloy 
containing  by  weight  not  less  than  four 
percent  iron.  60  to  65  perooit  silicon, 


and  mora  thai  10  percent  cakium. 
Magnesium  ferrosilicon  is  a  ferroalloy 
containing,  by  weight,  not  leaa  than  four 
percent  iron,  not  more  than  55  percent 
silicon,  and  not  less  than  2.75  pefoent 
m^nesiiim. 

Ferrosilicon  is  classifiable  imder  the 
fblIo%ving  subheadings  of  the 
Harmonized  Tariff  Sdiedule  of  the 
United  States  (HTSUS):  7202.21.1000. 
7202.21.5000.  7202.21.7500, 
7202.21.9000,  7202.29.0010,  and 
7202.29.0050.  Ahhou^  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  these 
investigations  is  dispositive. 

United  States  Price  and  Foreign  Market 
Value 

Brazil 

Petitioners  based  their  estimate  of 
U.S.  Price  (USP)  on  the  U.S.  f.o.b. 
import  value  of  ferrosilicon  imported 
from  Brazil  in  July,  August,  September 
and  November  1992.  Petitioners  made 
no  adjustments  to  the  estimated  USP. 
We  have  deducted  from  USP  an  amount 
for  foreign  inland  freight  based  on 
information  provided  by  petitioners 
bom  the  pubUc  version  of  the 
Department's  current  administrative 
mvievt  of  silicon  metal  from  Brazil. 

Petitioners  based  their  estimate  of 
foreign  market  value  on  three  home 
market  prices  for  comparable  p<viods 
obtained  during  1992,  for  subject 
merchandise  sold  by  certain  producers 
exporting  to  the  United  States. 
Petitioners  have  stated  that  one  of  the 
prices  includes  shipping  and  packing. 
Petitioners  could  not  identify  the  costs 
assodated  with  shipping  and  packing. 
However,  we  have  deducted  foreign 
inland  freight  on  that  specific  sale  based 
on  information  provided  by  petitioners 
from  the  public  version  of  the 
Department's  current  administrative 
review  of  silicon  metal  from  Brazil. 

Petitioner  alleged  home  market  sales 
below  cost  of  production  (COP)  with 
respect  to  the  subject  merchandise  for 
all  BraziUan  producers  and  exporters 
named  in  the  petition.  These  allegations 
are  based  on  a  comparison  of  home 
market  prices  for  three  foreign 
producers  named  in  the  petition  with 
cost  of  production  (COP).  COP  was 
based  on  the  COP  of  an  efBcient 
producer,  AIMCOR.  one  of  the 
petitioners  in  this  investigation. 
Adjustments  were  made  for  known 
differences  in  material  costs  and  labor. 
We  adjusted  petitioners'  calculation  to 
correct  a  conversion  factor  used  for  two 
inputs.  Constructed  value  was 
calciilated  in  the  same  manner, 
however,  we  used  10  percent  for  general 


expenses  and  eight  percant  far  profit, 
pursuant  to  section  773(e)(lKB)  of  the 
Act  We  did  not  add  an  amount  for 
packing  because  petitioner  stated  that 
usually  the  merchandise  is  shipped  in 
bulk  in  both  markets,  thereby  incurring 
no  packing  costs. 

Tba  Department  is  initiating  COP 
investigations  for  the  three  companies 
where  petitionen  provided  company- 
spedfic  home  market  prices,  contingent 
on  whether  these  oHnpanies  become 
respondents  in  this  investigation.  The 
Department  will  not  initiate  a  OC^ 
investigation  for  those  companies  and 
exporters  where  petitioners  did  not 
provide  company-spedfic  home  market 
prices. 


Egypt 

Petitioners  based  their  estimate  of 
USP  on  the  U.S.  f.o.b.  import  value  of 
ferrosilicon  imported  from  Egjrpt  in  June 
1992.  Petitioners  made  no  adjustments 
to  the  estimated  USP. 

Petitioners  based  their  estimate  of 
foreign  market  value  on  home  market 
prices  obtained  during  July  through 
December,  1992,  for  subject 
merchandise  sold  by  an  Egyptian 
producer  exporting  to  the  United  States. 
Petitioners  made  no  adjustments  to  the 
estimated  foreign  market  value  because 
they  stated  that  they  were  unable  to 
obtain  information  regarding 
transportation  and  packing  costs. 

Based  on  a  comparison  of  USPs, 
adjusted  for  foreign  inland  freight  in 
Brazil,  and  foreign  market  value, 
petitioners  allege  dumping  margins 
ranging  from  13.07%  to  23.45%  for 
ferrosilicon  from  Brazil  and  52.41%  to 
90.50%  for  Egypt. 

Based  on  a  comparison  of  USP  and 
foreign  market  value  based  on  CV, 
petitioners  allege  dumping  margins 
ranging  from  64.17%  to  89.52%  for 
ferrosilicon  from  Brazil.  Based  on 
adjustments  made  to  material  costs  for 
two  inputs  and  deletion  of  packing 
costs,  the  revised  constructed  value 
margins  range  from  24.43%  to  34.73%. 

Initiation  of  Investigations 

We  have  examined  the  petitions  on 
ferrosilicon  from  Brazil  and  Egypt  wd 
have  found  that  the  petitions  meet  the 
requirements  of  section  732(c)  of  the 
Ad.  Therefore,  we  are  initiating 
antidumping  duty  investigations  to 
determine  whether  imports  of 
ferrosilicon  from  the  above-referenced 
countries  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value. 

rrc  Notification 

Section  732(d)  of  the  Art  reomres  us 
to  notify  the  International  Trade 
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Commission  (ITC)  of  these  actions  and 
we  have  done  so. 

Preliminary  Determinations  by  tibe  ITC 

The  ITC  will  determine  by  Februaiy 
26. 1993,  whether  there  is  a  reasonable 
indication  that  imports  of  ferrosilicon 
from  Brazil  and  Egypt  are  materially 
injuring,  or  threaten  material  injury  to, 
a  U.S.  Industry.  Any  ITC  determination 
which  is  negative  will  result  in  the 
respective  investigation  being 
terminated;  otherwise,  the 
investigations  will  proceed  to 
conclusion  in  accordance  with  the 
statutory  and  regulatory  time  limits. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act  and  19  CFR 
353.13(b). 

Dated:  February  1, 1993. 
foMph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  93-2978  Filed  2-5-93;  8:45  am] 
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[A-201-«)6] 

Final  Datermlnation  of  Sal«a  at  L«m 
Than  Fair  Valua:  Steal  WIra  Ropa  From 
Maxice 

AQENCr:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
ACnOH:  Final  determination. 

EFFECTIVE  DATE:  February  8, 1993. 
FOR  FURTHER  INFORMATION  CONTACT:  Will 
Sjoberg  or  Robin  Gray,  Office  of 
Agreements  CompUance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone  (202)  482-3793. 

Final  Determination  of  Sales  at  Less 
Than  Fair  Value 

We  determine  that  steel  wire  rope 
from  Mexico  is  being,  or  is  lilcely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  735  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 
The  estimated  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

The  Department  made  a  preliminary 
determination  in  this  investigation  on 
September  22, 1992  (57  FR  43704).  On 
September  24, 1992,  the  respondent, 
Gnipo  Industrial  Camesa,  S.A.  de  C.V. 
("Camesa"),  requested  that  the 
Department  disclose  the  calculatiors 
and  methodology  used  in  its 
preliminary  determination.  However, 
since  the  Department  used  best 


information  available  ("BIA")  as  the 
basis  for  its  preliminary  determination, 
there  were  no  calculations  or 
methodology  to  disclose.  On  October  1, 
1992,  the  petitioner,  The  Committee  of 
Domestic  Steel  Wire  Rope  and  Specialty 
Cable  Manii&ctturers,  requested  to 
participate  in  any  public  hearing  that 
may  be  requested  by  the  respondent.  No 
public  heuing  was  requestcKi  by 
respondent 

On  October  2, 1902  the  respondent 
requested  a  postponement  of  the  final 
determination  60  days  firom  November 
30, 1992,  until  January  29, 1993.  In  its 
letter  of  October  6, 1992,  the  petitioner 
objected  to  the  respondent's  request  for 
a  postponement.  On  October  15, 1992, 
the  respondent  filed  a  letter  defending 
its  request  for  an  extension.  The 
Department  saw  no  compelling  reason 
to  deny  the  respondent's  request,  and 
postponed  the  final  determination  imtil 
January  29, 1993  (57  FR  49455). 

On  November  10, 1992,  the 
respondent  and  petitioner  submitted 
case  briefs.  Petitioner  filed  a  rebuttal 
brief  on  November  16, 1992. 

Scope  of  InvMtigation 

This  investigation  covers  imports  of 
steel  wire  rope  from  Mexico.  Steel  wire 
rope  encompasses  ropes,  cables,  and 
cordage  of  iron  or  caibon  steel  other 
than  stranded  wire,  not  fitted  with 
fittings  or  made  up  into  articles,  and  not 
made  up  of  brass  plated  wire.  Excluded 
from  these  investigations  is  stainless 
steel  wire  rope,  i.e..  ropes,  cables  and 
cordage  other  than  stranded  wire,  of 
stainless  steel,  not  fitted  with  fittings  or  - 
made  up  into  articles,  which  is 
classifiable  under  Harmonized  Tariff 
Schedule  ("HTS")  subheading 
7312.10.6000. 

Imports  of  these  products  are 
currently  classifiable  under  the 
following  HTS  subheadings: 
7312.10.9030,  7312.10.9060  and 
7312.10.9090.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  our 
written  description  of  the  scope  of  these 
proceedings  remains  dispositive. 

Period  of  Investigation 

This  investigation  covers  sales  of  the 
subject  merchandise  by  Camesa  during 
the  period  from  November  1, 1991 
through  April  30, 1992. 

Best  Information  Available 

For  our  preliminary  determination, 
we  used  BIA  for  Camesa  as  required  by 
section  776(c)  of  the  Act,  because 
respondent  failed  to  meet  the  deadline 
for  responding  to  sections  B  and  C  of  the 
Department's  questionnaire. 


Section  353.37(b)  of  the  Department's 
regulations  (19  CFR  357.37(b)  (1992)) 
provides  that  the  Department  may  take 
into  account  whether  a  party  foils  to 
provide  requested  information,  or 
otherwise  significantly  impedes  the 
Department's  investigation  in 
determining  what  is  BIA.  As  BIA,  we 
used  petitioner's  information  as 
descril>ed  below. 

Verification 

No  verification  took  place  because  the 
respondent  failed  to  adequately  respond 
to  the  Department's  questionnaire. 

Interested  Party  Comments 

Comment  1 

The  respondent,  Camesa,  objects  to 
the  Department's  strict  adherence  to 
filing  deadlines  which  ultimately 
culminated  in  the  Department's  use  of 
BLA  to  calculate  the  preliminary 
antidumping  margin.  Camesa  admits 
error  in  not  filing  their  questionnaire 
response  but  states  that  the  basis  for  the 
error  was  "an  oversight  by  Camesa 's 
counsel." 

Camesa  supports  its  argument  by 
citing  the  parallel  investigation  of  steel 
wire  rope  from  Korea  (Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value  and  Postponement  of  Final 
Determination;  Steel  Wire  Rope  From 
Korea  ("the  Korean  case").  57  FR  45035 
(September  3, 1992)).  Camesa  alleges 
that  in  the  Korean  case,  the  Department 
both  accepted  petitioner's  sales  at  below 
cost  ("COP")  allegation  subsequent  to 
the  E)epartment's  deadline  and  granted 
a  retroactive  extension  for  filing  the 
COP  allegation.  Camesa  states  the 
Department  should  remedy  its  allegedly 
inconsistent  actions. 

The  petitioner  agrees  with  the 
Department's  use  of  BIA  due  to  the 
respondent's  failure  to  submit  a  timely 
questionnaire  response. 

Department's  Position 

Deadlines  for  responses  to  the 
Department's  questionnaires  are  set  in 
accordance  with  §353. 31(b)(2)  of  the 
Department's  regulations,  which 
auUiorizes  the  Department  to  "specify 
the  time  limit  for  response."  Section 
353.31(b)  further  provides  that 
"ordinarily  the  [Ciepartment]  will  not 
extend  the  time  limit  stated  in  the 
questionnaire  or  request  for  other 
factual  information.  Before  the  time 
limit  expires,  the  recipient  of  the 
[Departmenff]  request  may  request  an 
extension  (emphasis  added)."  In  the 
present  case,  respondent  failed  to 
request  a  timely  extension  for 
responding  to  sections  B  and  C  of  the 
Department's  questionnaire.  Only  after 
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the  deadline  had  passed  did  Cameea 
request  an  extension  of  the 
questionnaire  deadline.  Hius,  the 
Department  correctly  denied  this 
request  as  untimely. 

Unlike  the  situation  presented  in  this 
investigation,  the  petitioner  in  the 
parallel  Korean  case  did  not  miss  the 
relevant  deadline.  Given  the 
Department's  postponement  of  the 
preliminary  determination  ip 
accordance  with  §  353.15(c),  the 
petitioner's  COP  allegation  was  filed  no 
later  than  45  days  before  the  scheduled 
date  for  the  preliminary  determination, 
the  deadline  set  forth  in 
§  353.312(c)(t)(i)  of  the  Department's 
regulations.  Thus,  the  Department's 
acceptance  of  the  COP  allegation  did  not 
constitute  a  "retroactive  extension"  as 
alleged  by  the  respondent 

Comment  2 

Camesa  argues  that  it  did  cooperate 
with  the  Department  during  the 
investigation  and  therefore,  the 
preliminary  margin,  based  on  the 
highest  margin  included  in  the  petition, 
was  erroneous.  Camesa  supports  its 
argument  by  citing  the  facts  surrounding 
the  Department's  refusal  to  extend  the 
deadline  for  filing  sections  B  and  C  of 
the  questionnaire  response.  Camesa 
states  that  it  submitted  an  "extensive 
and  complete  response  to  section  A  of 
the  questionnaire  that  totalled  well  over 
300  pages."  Furthermore,  Camesa  states 
that  it  did  attempt  to  obtain  an 
extension  of  the  deadline  for  submitting 
the  response  to  sections  B  and  C. 
Camesa  cites  the  Department's  refusal  to 
extend  that  deadline  as  the  reason  why 
Camesa  did  not  submit  the  response. 
According  to  Camesa,  given  that  fact, 
the  Department  cannot  characterize  this 
as  a  case  "in  which  the  respondent  has 
willfully  refused  to  respond  to  the 
Department's  questionnaire." 
Consequently,  Camesa  should  be 
characterized  as  a  cooperative 
respondent. 

'The  petitioner  agrees  with  the 
Department's  selection  of  the  highest 
rate  alleged  in  the  petition  as  the  basis 
for  BIA  in  this  situation.  In  support  of 
its  position,  the  petitioner  states  that 
botn  the  statute  and  the  regulations 
warrant  the  use  of  BIA  when  a  party 
does  not  respond  to  the  Department's 
request  for  bctual  information  in  a 
timely  manner  (citing  19  U.S.C, 
1677e(c):  19  CFR  353.37(a)).  As  fn  what 
constitutes  BIA  in  a  particular  situation, 
the  petitioner  cites  §  353.37(b]  of  the 
Departmmt's  regulations  which 
provides  "[i]f  an  interested  party  refuses 
to  provide  factual  information  requested 
by  the  Secretary  or  otherwise  impedes 
the  proceeding,  the  Secretary  may  take 


that  into  aooount  in  detannining  what  is 
beet  infbnnatioD  available." 

Petitioner  argues  that  the  actioos 
taken  in  the  preliminary  determination 
are  consistent  with  the  Department's 
own  administrative  practica.  They  dte 
Sodium  Thiosuliate  from  the  Federal 
Republic  of  Germany  and  the  United 
Kingdom.  Final  Dataiminations  of  Sales 
at  Less  Than  Fair  Value,  55  FH  51749 
(December  17, 1990),  wherein  the 
Department  used  the  highest  margin 
alleged  in  the  petition  as  the  basis  of 
BIA  despite  the  fact  that  respondent's 
failure  to  "respond  was  a  result  of  its 
'modest  level  of  involvement  in  the  U.^. 
market,  not  because  it  attempted  to 
impede  the  Department's 
investigation.' "  Petitioner  further 
alleges  that  selecting  the  highest  rate 
allied  in  the  petition  is  consistent  with 
Department  practice  even  though 
respondent  provided  "some" 
information  (citing  Steel  Wire  Rope 
from  Mexico.  Final  Determination  of 
Sales  at  Less  Than  Fair  Value,  56  FR 
31098  Quly  9. 1991)). 

The  petitioner  states  that  not  only  are 
the  Department's  actions  consistent 
with  prior  administrative  practice  but 
judicial  precedent  as  welL  They  cite 
A/ioiw  Poulenc.  Inc.  v.  United  States. 
899  F.2d  1185  (Fed.  Cir.  1990).  wherein 
the  Court  of  Appeals  for  the  Federal 
Circuit  affirmed  the  Department's 
"selection  of  the  highest  margin 
available  where  timely  and  sxiffident 
responses  are  not  submitted"  The 
petitioner  also  cites  Allied-Signal 
Aerospace  Co.  v.  United  States  {"Allied- 

SignaJ"),  16  OT ,  Slip  Op.  92- 

157  (September  17, 1992),  where  the 
Court  of  International  Trade  ("OT") 
upheld  the  Department's  decision  to 
select  the  highest  margin  among  other 
companies'  rates  frtim  the  prior 
investigation  as  BIA.  rather  than  the 
highest  margin  for  other  companies 
involved  in  the  subject  review.  . 

Department's  Position 

The  Department  disagrees  with  the 
respondent.  We  determine  that  using 
the  highest  margin  contained  in  the 
petition  as  BIA  is  consistent  with  the 
Act,  the  Department's  regulations,  and 
the  administrative  and  judicial 
precedent,  noted  above.  In  determining 
what  rate  to  use  as  BIA,  the  Department 
follows  a  two-tiered  methodology, 
whereby  the  Department  may  assign 
lower  rates  for  those  respondents  who 
cooperated  in  an  investigation  and  rates 
based  oa  more  adverse  assumptions  for 
those  respondents  who  did  not 
cooperate  in  an  investigati<»i.  See  Final 
Determination  of  Sales  at  Lass  Than  Fair 
Value:  Certain  Welded  Stainless  Steel 


Pipes  From  Taiwan,  57  FR  53705,  53708 
(November  12, 1992). 

Camesa's  complete  failure  to  reply  to 
sectians  B  and  C  of  the  Department's 
qxiestionnaire  has  been  determined  by 
me  Department  to  constitute 
xmcooperative  behavior.  Camesa's 
response  to  section  A.  in  no  way,  gave 
the  Department  any  basis  to  estimate  the 
actual  dumping  margins  during  the  POI. 
"Hierefore,  in  accordance  with 
Department  practice,  we  are  applying 
the  higher  of  (1)  the  highest  margin 
alleged  in  the  petition,  or  (2)  the  Ughest 
calculated  rate  of  any  respondent  in  the 
investigation.  See  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Certain 
Welded  Stainless  Steel  Pipes  From 
Taiwan,  57  FR  53705.  53708  (November 
12. 1992).  Becaiise  Camesa  was  the  only 
respondent  in  the  investigation,  we  are 
applying  the  highest  margin  alleged  in 
the  petition,  as  adjusted  (see 
Department  Position  to  Comment  3). 

Comment  3 

Camesa  argues  that  there  is  no 
evidence  in  the  petition  to  support  the 
highest  dumping  margin  allegeid  by  the 
petitioner,  and  cites  the  previous 
investigation,  decided  a  year  and  a  half 
ago,  in  which  the  Department  assigned 
a  dumping  margin  of  only  52.46 
percent.  Noting  the  disparity  between 
the  margin  alleged  in  the  ciurent 
petition  (133.83  percent)  and  the  margin 
alleged  a  year  and  a  half  ago  on  the 
same  product.  Camesa  states  the 
dumping  allegations  found  in  the 
current  petition  are  "seriously  flawed." 

Camesa  questions  whether  the 
petition  correctly  deducted  a  distributor 
mark-up  from  Camesa's  alleged  U.S. 
prices,  "even  though  the  petition  clearly 
indicates  that  the  alleged  U.S.  prices 
represented  prices  that  Camesa  received 
from  its  imrelated  distributor  customers, 
not  the  prices  received  by  a  Camesa 
distributor  from  its  customers." 
(emphasis  in  the  original). 

Camesa  argues  that  the  petition  both 
overstates  the  U.S.  credit  expense  by 
applying  a  Mexican  peso  interest  rate  to 
the  difference  between  the  credit  terms 
on  U.S.  and  home  market  sales  and  by 
using  an  "improper"  Mexican  peso  rate 
to  calculate  the  U.S.  credit  expense. 
Camesa  states  that  this  methodology  is 
erroneous  due  to  "the  fact  that  higher 
prices  result  in  a  higher  credit  expense" 
and  if  Camesa  was  actually  dumping, 
"the  credit  expense  on  home-market 
sales  would  be  higher  than  the  credit 
expense  on  U.S.  sales  (for  an  equivalent 
credit  period)."  Camesa  states  tnat 
because  its  U.S.  prices  were 
denominated  in  U.S.  dollan,  the  U.S. 
credit  expense  should  have  been 
calculated  using  a  U.S.  dollar  interest 
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rate  ("which  was  significantly  lower 
than  the  Mexican  peso  interest  rate"). 

Finally,  Camesa  argues  that  the 
calculation  found  in  petition  "seriously 
understates  Camesa's  home-market 
discounts."  Camesa  alleges  that  the 
petition  is  inconsistent  by  both 
"ignoring  a  number  of  additional 
discounts  offered  by  Camesa  on  home- 
market  sales"  (documented  in  section  A 
of  its  questionnaire  response)  and  in 
calculating  the  alleged  margin  using  a 
discount  rate  of  28.5  percent  when, 
"according  to  the  petition,  most  of 
Camesa's  home-market  distributors 
receive  discounts  of  37  percent." 

The  petitioner  submits  that  its 
allegations  were  based  on  both 
"affidavits  from  industry  participants 
and  a  comprehensive  report  from  an 
outside  consultant."  Petitioner  states 
that.  "(n)ot withstanding  these  facts," 
the  Court  of  International  Trade  has 
determined  that,  "the  information  that 
Commerce  ultimately  selects  as  the  best 
information  available  is  'not  necessarily 
accurate  information,  it  is  Information 
which  becomes  usable  because  a 
respondent  has  failed  to  provide 
accurate  information.'"  [Allied-Signal, 
Slip  On.  at  6.  citing  Association 
Coluwbiana  de  Exportadores  de  Floras 
V.  United  States.  13  OT  13,  28,  704  F, 
Supp.  1114, 1126  (1989),  appeal  after 
remaad.  13  OT  526,  717  F.  Supp.  834 
(1989),  aff'd.  901  F.2d  1089  (Fed.  Cir. 
1990).  cert,  denied  sub  nam. 
Floramerica,  S.A.  v.  United  States.  Ill 
S.Ct.  136  (1990). 

Department's  Position 

We  agree,  in  part,  with  Camesa. 
Because  Camesa  is  prohibited  by  law 
from  commenting  on  the  methodology 
in  the  petition  prior  to  initiation  (see:  19 
CFR  353.12(i)  and  Roses.  Inc.  v.  United 
States.  706  F.2d  1563  (Fed.  Or.  1983), 
we  believe  that  it  is  appropriate  for  the 
Department  to  give  Camesa  a  limited 
opportunity  to  comment  on  that 
methodology,  even  where  it  is  receiving 
a  margin  based  entirely  on  BIA.  In  this 
situation,  however,  Camesa's  rights  are 
strictly  Umited  to  those  comments  that 
it  can  support  without  submitting  any 
information  on  its  costs  or  prices  for  the 
record.  To  allow  Camesa  selectively  to 
submit  such  information  where  it  has 
not  submitted  an  adequate 
questionnaire  response  would  permit 
Camesa  to  manipulate  the  outcome  of 
the  investigation.  This  would  defeat  the 
purpose  of  the  BIA  rule,  which  is  to 
permit  the  calculation  of  accurate 
dumping  margins  by  providing 
respondents  with  an  incentive  to 
cooperate  fully  in  dumping  and 
countervailing  duty  proceedings.  See: 
Rhone  Poulenc  v.  United  States,  899 


F.2d  1185  (Fed.  Cir.  1990).  Thus. 
Camesa  is  restricted  to  identifying 
clerical  and  methodological  errors  in  the 
petition  on  the  basis  of  public 
information.  It  may  not  submit  factual 
information  from  its  records  to  rebut  the 
facts  represented  in  the  petition. 

The  Department  agrees  with  Camesa 
in  that  petitioner  incorrectly  deducted 
distributor  mark-up  Camesa's  allied 
U.S.  prices.  The  petitioner  used 
Camesa's  price  to  distributors  as  its 
basis  for  U.S.  price.  Therefore,  no 
deduction  fcv  distributor  mark-up  is 
necessary.  The  Department  has  adjusted 
its  analysis  accordingly. 

The  Department's  practice  in 
analyzing  credit  expenses  is  to  make  a 
circumstance  of  sale  adjustment  for  a 
bona  fide  difference  in  credit  expenses 
incurred  in  the  United  States  and  home 
market.  Notwithstanding  the  fact  that 
petitioner  alleged  that  such  a  difference 
existed,  petitioner  incorrectly  limited  its 
adjustment  to  FMV  and  did  not  provide 
the  requisite  information  for  U.S.  credit. 
Therefore,  the  Department  has 
disallowed  any  credit  adjustment. 

The  Department  disagrees  with 
Camesa's  contention  that  the  petition 
understates  its  home  market  oiscounts 
in  that  the  discount  rate  of  28.5  percent 
is  an  average  of  the  rates  presented. 
However,  die  Department  is  unable  to 
confirm  Camesa's  allegation  that  the 
petition  states,  "most  of  Camesa's  home 
market  distributors  receive  discoimts  erf 
37  percent."  Thus,  no  changes  in  the 
petitioner's  methodology  needed  to  be 
made. 

As  for  the  petitioner  "ignoring" 
discounts  o^red  by  Camesa  on  its 
home  market  sales  (documented  in 
section  A),  the  Department  realizes  that 
a  petitioner  must  use  information 
reasonably  available  at  the  time  that  the 
petition  is  submitted.  At  the  time  that 
the  original  petition  was  filed,  section  A 
of  Camesa's  questionnaire  response  was 
not  on  the  record.  Finally.  Camesa 
cannot  now  rely  on  selectively  reported 
data  with  respect  to  this  issue. 
Therefore,  the  Department  will  not 
further  adjust  for  disco\mts  described  in 
section  A  of  the  questionnaire  response. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  steel  wire 
rope  from  Mexico,  as  defined  in  the 
"Scope  of  Investigation"  section  of  this 
notice,  that  are  entered  or  withdrawn 
from  warehouse  for  consumption  on  or 
after  September  22, 1992,  the  date  of 
publication  of  our  preliminary 
determination  in  the  Federal  Regifter. 


The  U.S.  Customs  Service  shall 
continue  to  require  a  cash  deposit  or 
bond  equal  to  the  estimated  dimiping 
margin  as  shovm  below.  The  suspension 
of  liqmdation  will  remain  in  effect  until 
further  notice.  The  average  dumping 
margins  are  as  follows: 


Manuiactumr^proclucsr/eiiportar 

Margin 
(fimcrnt) 

CafflMa.  SA.  da  C.V „ 

Al  ottwra 

111.66 
111.66 

IXC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  ova 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all 
nonprivileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  in  writing 
that  it  will  not  disclose  such 
information,  either  publicly  or  imder 
administrative  protective  order,  without 
the  written  consent  of  the  Deputy 
Assistant  Secretary  for  Compliance. 
Import  Administration. 

Within  45  days  from  publication  of 
this  final  notice,  the  ITC  will  determine 
whether  these  imports  are  materially 
injuring  or  threatening  material  injury  to 
the  U.S.  industry.  If  the  ITC  determines 
that  material  injury,  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 

f>osted  as  a  result  of  the  suspension  of 
iquidation  will  be  refunded  or 
canceled.  However,  if  the  ITC 
determines  that  material  injury  does 
exist,  the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officials  to  assess  antidumping 
duties  on  steel  wire  rope  from  Mexico, 
on  or  after  the  effective  date  of  the 
suspension  of  liquidation,  equal  to  the 
amount  by  which  the  foreign  market 
value  exceeds  the  U.S.  price. 

Notification  to  Interested  Paitiea 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  ("APO") 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  undm  APO  in 
accordance  with  19  CFR  353.35(d). 
Failure  to  comply  is  a  violation  of  the 
APO.  This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 

This  determination  is  published 
pursiiant  to  section  73S(d)  of  the  Act  (19 
U.S.C.  1673d(d))  and  19  CFR  353.20. 
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Dated:  January  29, 1993. 
loMph  A.  Spatoini. 
Acting  Assistant  Secretary  for  Import 
Administration. 
IFR  Doc.  93-2838  Filed  2-5-93;  8:45  am] 

MUMQCOOe  JflO-OS-M 


[A-55»-806] 

Preliminary  Determination  of  Sales  at 
Lass  TlMin  Fair  Value:  Certain  Portable 
Electric  Typewriters  From  Singapore 

AGENCY:  Import  Administration, 
international  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  February  8, 1993. 

FOR  FURTHER  mFORUATKM  CONTACT: 
Stephanie  L.  Hager,  Ross  L.  Cotjanle,  or 
Carole  Showers,  Office  of 
Countervailing  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington.  DC.  20230; 
telephone  (202) 482-5055.  482-3534, 
482-3217,  respectively. 

PREUIMNARY  DETERMINATION:  We 
preliminarily  determine,  in  accordance 
with  section  733  of  the  Tariff  Act  of 
1930,  as  amended  ("the  Act"),  that 
imports  of  certain  portable  electric 
typewriters  ("PETs")  from  Singapore  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value.  The 
estimated  margin  is  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice.  Also,  the  Department 
preliminarily  determines  that  critical 
circumstances  do  not  exist.  If  this 
investigation  proceeds  normally,  we 
will  make  our  final  determination  by 
April  14, 1993. 

Case  History 

Since  the  publication  of  our  notice 
announcing  the  resumption  of  this 
proceeding  (57  FR  60796,  December  22. 
1992),  the  following  events  have 
occxirred: 

On  December  30, 1992,  the  United 
States  Court  of  International  Trade 
( 'CIT")  in  Slip.  Op.  92-232  denied 
Smith  Corona's  Application  for  a  Stay 
Pending  Appeal.  On  January  8, 1993, 
petitioner  alleged  that  critical 
circumstances  exist  with  respect  to 
imports  of  the  subject  merchandise, 
within  the  meaning  of  section  733(e)  of 
the  Act.  On  January  12,  and  January  26, 
1993,  respondent  and  petitioner, 
respectively,  filed  submissions 
regarding  whether  the  petition  in  this 
proceeding  was  filed  "on  behalf  of  the 
relevant  U.S.  industry. 


Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  consists  of  certain  portable 
electric  typewriters  (PETs)  from 
Singapore  which  are  defined  as 
machines  that  produce  letters  and 
characters  in  sequence  directly  on  a 
piece  of  paper  or  other  media  from  a 
keyboard  input  and  meeting  the 
following  criteria:  (1)  Easily  portable, 
with  a  handle  and/or  carrying  case,  or 
similar  mechanism  to  facilitate  its 
portability;  (2)  electric,  regardless  of 
source  of  power;  (3)  comprised  of  a 
single,  integrated  unit;  (4)  having  a 
keyboard  embedded  in  the  chassis  or 
frame  of  the  machine;  (5)  having  a  built- 
in  printer;  (6)  having  a  platen  to 
accommodate  paper;  and  (7)  only 
accommodating  its  own  dedicated  or 
captive  software,  if  any. 

Based  on  petitioner's  request,  the 
Department  nas  decided  not  to  include 
all  types  of  PETs  which  were 
determined  to  be  within  the  scope  of  the 
antidumping  order  on  PETs  from  Japan 
in  the  Department's  final  scope  ruling 
signed  on  November  2,  1990  (see  55  FR 
47358,  November  13, 1990).  PETs  which 
meet  all  of  the  following  criteria  are 
excluded  from  the  scope  of  this 
investigation:  (1)  seven  lines  or  more  of 
display;  (2)  more  than  32K  of  text 
memory;  (3)  the  abifity  to  perform 
"block  move";  and  (4)  a  "search  and 
replace"  function.  A  machine  having 
some,  but  not  all,  of  these  four 
characteristics  is  included  within  the 
scope  of  the  investigation. 

Tne  PETs  subject  to  this  investigation 
are  currently  classifiable  under 
subheadings  8469.21.00  and  8469.10.00 
of  the  Harmonized  Tariff  Schedule 
("HTS").  (Note  that  personal  word 
processors  also  are  classifiable  imder 
subheading  8469.10.00.)  Although  the 
HTS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Period  of  Investigation 

The  POI  is  November  1, 1990,  through 
April  30, 1991. 

Standing 

We  received  several  submissions  from 
Smith  Corona  during  the  period  April 
29  through  July  22, 1991,  challenging 
Brother's  standing  to  file  the  petition 
and  requesting  rescission  of  the 
initiation  in  this  investigation.  Smith 
Corona  raised  two  standing  issues:  (1) 
Whether  Brother  is  an  interested  party 
within  the  meaning  of  section  771(9)(C) 
of  the  Act  and  (2)  whether  Brother  has 
filed  on  behalf  of  the  domestic  industry. 

With  respect  to  Brother's  status  as  an 
interested  party,  on  September  3, 1992, 


the  OT,  in  Slip.  Op.  92-152,  reversed 
the  Department's  determination  of 
September  25, 1991,  that  Brother  was 
not  an  interested  party  and  did  not  havn 
standing  to  file  a  petition  against  PETs 
from  Singapore.  The  ClT's  decision  has 
been  appealed,  but  while  the  appeal  is 
being  decided,  the  Department  has  been 
directed  to  determine  whether  the 
petition  in  this  proceeding  was  filed  "on 
behalf  of  the  domestic  industry  and,  if 
so,  to  proceed  with  the  investigation 
(Slip.  Op.  92-211,  Nov.  30, 1992).  For 
the  reasons  discussed  below,  we 
determine  that  Brother  has  filed  its 
petition  on  behalf  of  the  U.S.  industry. 

On  April  29,  1991,  Smith  Corona 
identified  itself  as  a  domestic  producer 
of  PETs  in  opposition  to  the  petition 
filed  by  Brotner.  Where  a  domestic 
industry  member  opposing  a  petition 
provides  a  clear  indication  that  there  are 
grounds  to  doubt  a  petitioner's  standing, 
the  Department  will  evaluate  the 
opposition  to  determine  whether  the 
opposing  party,  or  parties,  do,  in  fact, 
represent  a  majority  of  the  domestic 
industry.  Final  Determination  of  Sales  at 
Less  than  Fair  Value:  Antifriction 
Bearings  (Other  than  Tapered  Roller 
Bearings)  and  Parts  Thereof  from  the 
Federal  Republic  of  Germany,  54  FR 
18992, 19005  (May  3, 1989) 
("Antifriction  Bearings").  "Therefore,  on 
May  17, 1991,  we  issued  a  standing 
questionnaire  to  Smith  Corona  to 
ascertain:  (1)  the  extent  of  Smith 
Corona's  relationship  with  the  exporter 
of  the  subject  merchandise;  (2)  the 
extent  to  which  Smith  Corona  is  an 
importer  of  the  allegedly  dumped 
merchandise;  and,  (3)  the  share  of 
domestic  production  and  sales 
accounted  for  by  Smith  Corona. 

After  our  review  of  Smith  Corona's 
JuneB,  1991  response  to  the  standing 
questionnaire,  we  determined  that  more 
information  was  needed  to  complete  our 
analysis.  Therefore,  on  August  14, 1991, 
we  asked  both  Smith  Corona  and 
Brother  to  submit  to  the  Department  the 
same  U.S.  production  and  sales  data 
which  they  had  submitted  to  the  ITC. 
The  ITC  format  was  instructive  because 
it  required  the  parties  to  report 
production  and  sales  data  separately  for 
both  PETs/portable  automatic 
typewriters  ("PATs")  and  portable 
electronic  word  processors  ("PEWPs"). 

Based  on  the  production  and  sales 
data  submitted,  we  computed  the 
respective  shares  of  U.S.  production  and 
sales  held  by  Smith  Corona  and  Brother. 
These  calculations  show  that  the 
opponent  of  the  petition.  Smith  Corona, 
does  not  represent  a  majority  of  U.S. 
production  or  sales  (measured  by 
volume  or  value).  Therefore,  consistent 
with  the  policy  articulated  in 
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Antifriction  Bearings,  we  detannine  that 
the  petition  was  filed  on  behalf  of  the 
U.S.  industry. 

In  Antifriction  Bearings,  the 
Department  went  on  to  discuss  whether 
the  domestic  industry  should  be  defined 
to  exclude  related  parties  or  importers 
for  standing  purposes,  as  permitted  by 
section  77l(4)(B).  On  prior  occasions, 
the  Elepartment  has  excluded  such  &ms 
from  the  industry.  See,  for  example, 
Fabricated  Automotive  Glass  From 
Mexico:  Final  Determination  of  Sales  at 
Less  Than  Fair  Value,  50  FR 1906 
(January  14, 1985).  The  Department 
pointed  out  in  Antifriction  Bearings  that 
the  Brms  in  opposition  were  wholly* 
owned  subsiaiaries  of  the  responding 
companies.  In  this  proceeding,  we  note 
that  the  exporter  is  a  wholly-owned 
subsidiary  of  Smith  Corona.  We  further 
note  that  imports  of  the  subject 
merchandise  account  for  more  than  fifty 
percent  of  Smith  Ck)rona's  sales  of  this 
product.  Under  the  test  applied  in 
Frozen  Concentrated  Orange  Juice  From 
Brazil;  Final  Determination  of  Sales  at 
Less  Than  Fair  Value,  52  FR  8324 
(March  17, 1987),  this  would  lead  us  to 
conclude  that,  while  Smith  Corona  is  a 
U.S.  manufacturer  of  PETs,  its  interests 
in  this  specific  investigation  are  closely 
tied  to  imports  of  the  allegedly  dumped 
PETs,  and  thus  nm  counter  to  the 
imposition  of  antidumping  duties  on 
imports  of  PETs  from  Singapore. 
Therefore,  we  may  not  consider  Smith 
Corona  a  member  of  the  domestic 
industry  in  this  proceeding. 

In  its  submission  of  January  12, 1993, 
Smith  Corona  has  asked  the  Department 
to  adjust  the  production  figures  for 
Brother  and  Smith  Corona  to  account  for 
the  value  added  by  the  two  companies 
in  the  United  States  (i.e.,  to  weight  the 
production  figures  according  to  the 
percentage  of  U.S.  value-addbd).  In 
Smith  Corona's  view,  such  an 
adjustment  will  reflect  the  imder lying 
U.S.  employment  and  investment  of  the 
two  compcuiies  and,  hence,  yield  a  more 
accurate  measure  of  domestic 
production. 

We  are  not  persuaded  that  we  should 
make  the  novel  adjustment  requested  by 
Smith  Corona.  Smith  Corona  has  not 
dted,  nor  can  we  find,  any  precedent  for 
defining  a  U.S.  industry  in  terms  of  the 
U.S.  value  added  to  its  product.  Nor  do 
we  find  any  statutory  basis  for  doing  so. 
The  legislative  history  indicates  that  the 
standing  criteria  by  which  we  determine 
Brother's  standing  should  be  applied  "to 
provide  an  opportunity  for  relief  for  an 
adversely  a^cted  industry  and  to 
prohibit  petitions  filed  by  persons  with 
no  stake  in  the  result  of  the 
investigation"  S.  Rep.  No.  249,  9eth 
Cong,,  Ist  Sees.,  63.  In  this  instance. 


Brother  is  a  U.S.  producer  representing 
a  substantial  share  of  the  industry's 
output  and  Brother  clearly  has  a  "stake" 
in  tne  outcome  of  the  proceeding. 
Hence,  the  standing  criteria  may  not  be 
used  to  defeat  Brother's  claim  for 
protection  from  imports  that  are  allied 
to  be  unfairly  traded. 

Such  or  Similar  CompariaoBS 

We  established  one  such  or  similar 
category  of  merchandise  in  accordance 
with  section  771(16)  of  the  Act:  portable 
electric  typewriters.  For  all  PETs, 
comparisons  were  made  on  the  basis  of: 
(1)  Type  of  PET;  (2)  memory  capacity; 
(3)  display  screen;  (4)  display  capacity; 
(5)  printing  mechanism;  and  (6) 
dictionary  features.  We  used  third 
country  sales  as  the  bases  for  foreign 
market  value  ("FMV")  for  Smith  Corona 
(PTE),  Ltd.  ("SCPTE"),  as  described 
below  in  the  "Foreign  Market  Value" 
section  of  this  notice. 

In  its  responses,  SCPTE  based  its 
selection  of  similar  merchandise  on  the 
criteria  Usted  above  plus  three 
additional  foctors.  SCPTE  did  not 
demonstrate,  however,  that  the 
additional  criteria  resulted  in  more 
appropriate  comparisons.  Therefore,  for 
purposes  of  our  preliminary 
determination,  we  have  rejected  the 
additional  factors  identified  by  SCPTE 
and  made  our  selection  of  similar 
merchandise  solely  on  the  basis  of  the 
criteria  identified  by  the  Department  in 
its  questionnaire.  Accordingly,  we 
revised  the  concordance  submitted  by 
SCPTE. 

Because  there  was  no  identical 
merchandise  sold  ia  the  third  country 
market  to  compare  to  sales  of 
merchandise  in  the  United  States,  sales 
of  the  most  similar  merchandise  based 
on  the  characteristics  described  above 
were  used.  In  determining  which 
merchandise  was  similar,  we  limited 
our  comparisons  to  products  sold  in  the 
third  country  that  had  difiiarence  in 
merchandise  adjustments  which  were 
less  than  20  percent  of  the  total  cost  of 
manufactiiring  feu-  the  U.S.  merchandise. 

Fair  Valne  Coiiq>ariaanfl 

To  determine  whether  sales  of  PETs 
from  Singapore  to  the  United  States 
were  made  at  less  than  feir  value,  we 
compared  United  States  price  ("USP") 
to  the  foreign  market  value  ("FMV"),  as 
specified  in  the  "United  States  Price" 
and  "Foreign  Market  Value"  sections  of 
this  notice. 

United  States  Price 

In  calculating  USP,  the  Department 
used  purchase  price,  as  defined  in 
•ectioD  772  of  the  Act,  for  certain  sales 
because  the  subject  merchandise  was 


sold  to  uiuelated  purchasers  in  the 
United  States  prior  to  Importation  into 
the  United  States  and  because  exporter's 
sales  price  ("ESP")  methodology  was 
not  indicated  by  other  circumstances. 
We  also  based  USP  on  ESP,  in 
accordance  with  section  772(c)  of  the 
Act,  for  those  sales  which  were  made  to 
unrelated  i>arties  after  importation  into 
the  United  States. 

We  calculated  purchase  price  based 
on  packed,  delivered,  duty-paid  prices 
to  unrelated  customers  in  the  United 
States.  We  made  deductions,  where 
appropriate,  for  foreign  brokerage, 
containerization  and  nandling,  foreign 
inland  fieight,  ocean  frei^t,  marine 
insurance,  U.S.  customs  duties,  and  a 
sales  allowance  discoimt  in  accordance 
with  section  772(d)(2)  of  the  Act. 

Where  USP  was  based  on  ESP,  we 
calculated  ESP  based  on  packed, 
delivered  prices  to  unrelated  customers 
in  the  United  States.  We  made 
deductions,  where  appropriate,  for 
foreign  brokerage,  containerization, 
foreign  inland  freight,  ocean  freight, 
marine  insurance,  U.S.  customs  duties, 
U.S.  inland  fieight  (U.S.  warehouse  to 
customer),  U.S.  handling,  freight  credits, 
cash  discounts,  rebates,  key  dty 
allowances,  direct  from  invoice 
advertising  credits,  and  sales  allowances 
in  accordance  with  section  772(d)(2)  of 
the  Act.  We  made  further  deductions, 
where  appropriate,  for  credit, 
advertising  acaual  rebates,  promotional 
allowances,  prep  allowances, 
warranties,  commissions,  and  indirect 
selling  expenses,  including 
warehousing,  product  hability 
premiums,  corporate  advertising. 
inventory  carrying  costs,  and  U.S. 
indirect  selling  expenses  in  accordance 
with  section  772(e)  of  the  Act. 

We  have  included  in  our  USP 
calculations  certain  sales  transactions 
reported  by  .SCPTE  in  a  separata 
database  as  "Exceptions."  Those 
transactions  include  closeout  sales, 
sales  of  discontinued  models,  employee 
sales,  consignment  sales,  and  free  goods. 
Closeout  sales  and  sales  of  discontinued 
models  are  properly  included  in  our 
calculation  of  USP  because  the 
Department  does  not  igncMn  U.S.  sales 
on  the  basis  of  obsolescence.  See 
Portable  Electric  Typewriters  From 
Japan;  Final  Results  of  Antidiunping 
Duty  Administrative  R^ew;  56  FR 
14072  (April  5, 1991).  Although  SCPTE 
argued  that  "employee  sales"  are  sales 
to  related  parties  and  should  not  be 
included  in  the  USP  analysis,  the 
Department's  practice  is  to  include  this 
type  of  transaction  in  our  analjrsis.  See, 
Television  Receiving  Sets,  Monochrome 
and  Color,  From  Japan;  Final  Results  of 
Administrative  Review  of  Antidumping 
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Finding  46  FR  30163  (June  5. 1981). 
Furthennore.  respondent  has  not 
demonstrated  that  consignment  sales 
and  free  goods  should  be  excluded  from 
the  Department's  calculation  of  USP. 
Certain  U.S.  sales  transactions  with  sale 
dates  outside  the  POI  were  excluded. 

In  addition,  for  certain  U.S.  sales, 
SCPTE  did  not  report  a  payment  date  or 
a  credit  expense.  For  piuposes  of  this 
determination,  we  have  assigned  to 
these  transactions  the  original  date  of 
the  Department's  scheduled  preliminary 
determination,  September  25, 1991,  as 
the  date  of  payment  and  have  used  that 
date  in  the  calculation  of  a  U.S.  credit 
expense.  See  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Gene 
Amplification  Thermal  Cyclers  and 
Subassemblies  Thereof.  From  the 
United  Kingdom  56  FR  32172  (July  15. 
1991). 

Foreign  Market  Value 

In  order  to  determine  whether  there 
were  sufficient  sales  of  such  or  similar 
merchandise  in  the  home  market  to 
serve  as  the  basis  for  calculating  FMV. 
we  compared  the  volume  of  home 
market  sales  of  such  or  similar 
merchandise  to  the  volume  of  third 
country  sales  of  such  or  similar 
merchandise,  in  accordance  with 
section  773(a)(1)  of  the  Act.  SCPTE's 
home  market  sales  were  less  than  five 
percent  of  the  aggregate  volume  of  third 
country  sales.  Therefore,  we  determined 
that  home  market  sales  did  not 
constitute  a  viable  basis  for  calculating 
FMV.  in  accordance  with  section  353.48 
of  the  Department's  regulations. 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act.  we  calculated 
FMV  based  on  third  country  sales. 

In  selecting  which  third  country 
market  to  use  for  comparison  purposes, 
we  followed  19  CFR  353.49(b). 
Accordingly,  we  selected  the  United 
Kingdom  (UK)  because  (1)  it  had  the 
largest  volume  of  sales  to  any  third 
country,  and  (2)  the  market,  in  terms  of 
organization  and  development,  is  most 
like  the  United  States.  Tlie  Department 
did  not  base  its  selection  of  the  UK  on 
the  first  factor  listed  in  the  regulation, 
because  the  Department  had  no 
information  with  which  to  compare  the 
similarity  of  the  merchandise  sold  to 
other  third  country  markets  to  the 
merchandise  sold  in  the  United  States. 
Furthermore,  we  determined  that  the 
volume  of  sales  to  the  UK  market  was 
adequate  within  the  meaning  of  19  CFR 
353.49(b)(1)  because  the  sales  of  such  or 
similar  merchandise  exceeded  five 
percent  of  the  volume  sold  to  the  United 
States. 

We  calculated  FMV  based  on  packed, 
delivered  prices  to  unrelated  customers 


in  the  UK.  We  made  deductions,  where 
appropriate,  for  foreign  brokerage, 
foreign  inland  freight,  containerization. 
ocean  freight,  marine  insurance,  UK 
inland  freight  (UK  warehouse  to 
customer),  rebates,  other  allowances, 
cash  discounts,  and  a  customer  specific 
discoiuit.  We  deducted  third  country 
packing  costs  and  added  U.S.  packing 
costs,  in  accordance  with  section 
773(a)(1)  of  the  Act. 

Where  USP  was  based  on  purchase 
price,  we  made  adjustments  to  FMV  for 
differences  in  circumstances  of  sale.  We 
adjusted  for  differences  in  credit, 
warranties,  co-op  advertising, 
advertising  accruals,  promotional 
allowances,  and  royalties  in  accordance 
with  19  CFR  353.56. 

For  comparisons  involving  ESP 
transactions,  we  made  further 
deductions  for  third  country  indirect 
selling  expenses,  including 
warehousing,  inventory  carrying  costs, 
product  liability  premiums,  corporate 
advertising,  U.S.  indirect  selling 
expenses  incurred  on  behalf  of  UK  sales, 
and  UK  indirect  selling  expenses, 
capped  by  the  sum  of  commissions  paid 
and  indirect  selling  expenses  incurred 
on  ESP  sales,  in  accordance  with  19 
CFR  353.56(b)(2). 

In  addition,  where  appropriate,  we 
made  further  adjustments  to  FMV  to 
account  for  differences  in  physical 
characteristics  of  the  merchandise,  in 
accordance  with  19  CFR  353.57. 

We  have  excluded  sample  sales  in 
calculating  FMV  because  Section  773  of 
the  Tariff  Act  of  1930,  as  amended, 
requires  that  FMV  be  based  on  sales 
made  in  the  ordinary  course  of  trade. 
These  sample  sales  in  the  UK  were 
transferred  free  of  charge.  Therefore,  we 
consider  these  sample  sales  not  to  be  in 
the  ordinary  course  of  trade  and  have 
disregarded  them  in  the  calculation  of 
FMV.  See,  Antifriction  Bearings,  at 
19087. 

Currency  Conversions 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  vsrill  verify  the  information  used 
in  making  our  final  determination. 

Critical  Circumstances 

Petitioner  alleges  that  "critical 
circumstances"  exist  with  respect  to 
imports  of  PETs  from  Singapore.  Section 
733(e)(1)  of  the  Act  provides  that  there 
is  a  reasonable  basis  to  believe  or 
suspect  that  critical  circumstances  exist 
if: 


(A)(i)  There  is  a  history  of  dumping  in 
the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  the  investigation,  or 

(ii)  Tne  person  by  whom,  or  for  whose 
accoimt,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  the  subject  of  the  investigation 
at  less  than  fair  value,  and 

(B)  There  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  the  investigation 
over  a  relatively  short  period. 

With  respect  to  Section  733(e)(l)(A)(i) 
of  the  Act  regarding  a  history  of 
dumping,  petitioner  cites  the 
Department's  outstanding  antidumping 
order  on  Portable  Electric  Typewriters 
from  Japan.  However,  an  outstanding 
dumping  determination  involving  a 
class  or  kind  of  merchandise  from 
another  country  does  not  show  a  history 
of  dumping  of  the  merchandise  subject 
to  this  investigation.  If,  however, 
another  country  had  an  outstanding 
order  on  PETs  from  Singapore,  this 
could  be  used  to  establish  a  history  of 
dumping  in  accordance  with  section 
733(e)(l)(A)(i)  of  the  Act.  Because  the 
Department  has  no  knowledge  that  such 
an  order  has  ever  0xisted,  there  is  no 
history  of  dumping  of  this  class  or  kind 
of  merchandise  pursuant  to  Section 
733(e)(l)(A)(i)oftheAct. 

Under  section  733(e)(l)(A)(ii)  of  the 
Act,  the  Department  examines  the 
magnitude  of  the  dumping  margins  in 
the  investigation,  since  it  is  the  standard 
practice  to  impute  knowledge  of 
dumping  when  the  margins  are  of  such 
a  magnitude  that  the  importer  should 
have  realized  that  dumping  existed  with 
regard  to  the  subject  merchandise. 
Normally,  in  purchase  price  sales,  we 
consider  estimated  margins  of  25 
percent  or  greater  to  be  sufficient,  and 
in  exporter's  sales  prices  sales,  margins 
of  15  percent  or  greater  to  be  sufficient 
to  impute  knowledge  of  dumping. 

In  tnis  investigation,  there  were  both 
purchase  price  and  exporter's  sales 
price  sales.  Accordingly,  we  weight- 
averaged  the  25  percent  and  15  percent 
benchmarks  by  me  volume  of  PP  and 
ESP  sales,  respectively,  to  arrive  at  a 
benchmark  for  imputing  knowledge. 
Because  the  preliminary  dumping 
margin  for  Smith  Corona  does  not 
exceed  the  benchmark,  we  find  no  basis 
for  concluding  that  the  importers  knew 
or  should  have  known  that  this 
company  was  selling  the  subject 
merchandise  at  less  than  fair  value. 

Since  there  is  no  history  of  dumping 
of  the  subject  merchandise  and  no 
reason  to  believe  or  suspect  that 
importers  of  this  product  knew  or 
should  have  known  that  it  was  being 
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sold  at  less  than  £air  value,  the 
Department  does  not  need  to  consider 
whether  imports  have  been  massive 
pursuant  to  19  CFR  353.16(a)(2). 
Therefore,  we  preliminarily  determine 
that  critical  circumstances  do  not  exist 
with  respect  to  imports  of  the  subject 
merchandise  from  Singapore. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  U.S. 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  PETs  from  Singapore,  as 
defined  in  the  "Scope  of  Investigation" 
section  of  this  notice,  that  are  entered, 
or  withdrawn  from  warehouse,  for 
consumption,  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  The  U.S.  Customs  Service 
shall  require  a  cash  deposit  or  posting 
of  a  bond  equal  to  the  estimated 
preliminary  dumping  margins,  as  shown 
below.  This  suspension  of  liquidation 
will  remain  in  effect  until  further  notice. 
The  margins  are  as  follows: 


Itanufacturer/lproducer/exporter 

Wslght- 
ed-«ver- 

margin 

percant- 

aga 

SmRh  Corona  PTE  Ud 

16.02 

AU  Others 

16.02 

rrc  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  whether  imports  of  PETs 
from  Singapore  are  materially  injuring, 
or  threaten  material  injury  to,  the  U.S. 
industry  before  the  later  of  120  days 
after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination. 

Public  Comment 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  March  29, 
1993,  and  rebuttal  briefs  no  later  than 
April  5, 1993.  In  accordance  with  19 
CFR  353.38(b),  we  will  hold  a  public 
hearing,  if  requested,  to  afford  interested 
parties  an  opportimity  to  comment  on 
arguments  raised  in  case  or  rebuttal 
briefs.  The  hearing  will  be  held  on  April 
7, 1993,  at  2  p.m.  at  the  U.S.  Department 
of  Commerce,  room  3708, 14th  Street 
and  Constitution  Avenue  N.W., 
Washington,  DC  20230.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 


Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  B--099,  witnin  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefe. 

This  determination  is  published 
pursuant  to  section  733(0  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated:  January  29, 1993. 
Joseph  A.  Spotrinl, 
Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  93-2833  Filed  2-5-93;  8:45  ami 
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nnal  Determination  of  Selea  at  Leea 
Than  Fair  Value:  Sulfur  Dyee,  Including 
Sulfur  Vat  Dyea,  From  the  People's 
Republic  of  Chine 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  February  8, 1993. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Kimberly  Hardin,  Office  of 
Antidumping  Investigations,  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-0371. 
FINAL  DETERMINATION:  The  Department  of 
Commerce  ("the  Department") 
determines  that  sulfur  dyes,  including 
sulfur  vat  dyes,  bom  the  People's 
Republic  of  China  ("PRC")  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value,  as  provided  in 
section  735  of  the  Tariff  Act  of  1930,  as 
amended  ("the  Act")  (19  U.S.C.  1673d). 
The  E)epartment  also  determines  that 
critical  circumstances  exist  for  all 
exporters  except  Sinochem  International 
Chemicals  Company,  Ltd.  ("SICC").  The 
estimated  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Period  of  Investigation 

The  period  of  investigation  ("POI")  is 
November  1, 1991,  through  April  31, 
1992. 

Case  History 

Since  our  affirmative  preliminary 
determination  on  September  17, 1992 


(57  FR  44165,  September  24, 1992),  the 
following  events  have  occurred. 

On  September  18, 1992,  respondents, 
Kwong  Fat  Hong  Chemicals,  Ltd. 
("KFC"),  Sinochem  Shandong  Import 
and  Export  Corporation  ("Sinochem 
Shandong"),  and  SICC,  submitted 
responses  to  the  Department's  market 
oriented  industry  ("MOI")  questionnaire 
on  behalf  of  Tian  jin  Bohai  Dyes  Factory 
("Tianjin"),  Wuhan  Sulfur  Dyestuff 
Factory  ("Wuhan")  and  Handan  Dyes 
Factory  ("Handan"). 

On  September  28, 1992,  we  received 
an  allegation  of  clerical  errors  in  the 
preliminary  determination.  We 
determined  that  the  allegations  did  not 
involve  clerical  errors. 

On  October  1, 1992,  respondents 
requested  an  extension  of  time  in  which 
to  submit  publicly  available  published 
information  ("PI").  We  granted  the 
extension  imtil  November  9,  1992.  We 
received  a  timely  submission  containing 
PI  fitjm  respondents.  On  October  2, 
1992,  the  petitioner,  Sandoz  Chemicals 
Corporation,  submitted  an  allegation 
that  KFC's  home  market  and  third 
country  sales  are  below  the  cost  of 
production.  On  October  8,  and 
December  9, 1992,  respondents 
submitted  comments  opposing 
petitioner's  sales  below  cost  allegation. 

On  October  2, 1992,  we  received  a 
request  from  respondents  to  postpone 
the  final  determination  pursuant  to  19 
CFR  353.20,  and  on  October  23,  1992, 
we  published  a  notice  of  postponement 
of  final  antidumping  duty  determination 
in  this  investigation  (57  FR  48356). 

Also  on  October  2, 1992,  petitioner 
requested  a  public  hearing.  On  Oi:tob€r 
6, 1992,  KFC,  Sinochem  Shandong, 
SICC,  respondents  and  C.H.  Patrick  k 
Company,  Inc.  ("CHP")  and 
International  Technical  Services,  Ltd. 
("Intertech"),  importers  also  requested  a 
public  hearing. 

On  October  7, 1992,  respondents 
submitted  a  response  to  the  market  rates 
questionnaire  on  behalf  of  the  Ministry 
of  Foreign  Economic  Relations  and 
Trade  (MOFERT).  On  November  4, 
1992,  we  requested  that  MOFERT 
provide  us  with  background  information 
on  the  sulfur  dye  industry  in  the  PRC 
On  November  17, 1992,  MOFERT 
submitted  its  response  to  our  November 
4,  1992,  request. 

From  November  23  through  December 
11, 1992,  the  Department  conducted 
verifications  in  Hong  Kong  and  the  PRC 
of  the  questionnaire  responses 
submitted  by  respondents. 

On  January  15, 1993,  petitioners, 
respondents  and  CHP  submitted  case 
briefs.  On  January  19, 1993,  respondenti* 
and  {Mtitioner  submitted  rebuttal  briefs. 
At  the  request  of  the  Department, 


7538 


Fedarml  Regifter  /  VoL  58,  Na  24  /  Monday.  February  8.  1993  /  Notices 


petitioner  submitted  a  supplemental 
brief  on  January  19  and  on  January  21, 
1993,  respondents  submitted  commMits 
rebutting  tbis  brief.  A  public  hearing 
was  held  on  January  21, 1993. 

Scope  of  Inveatigatiaa 

Tbe  merchandise  subject  to  this 
investigation  is  sulfur  dyes,  including 
sulfur  vat  dyes.  Siilfur  dyes  are 
synthetic  organic,  coloring  matter 
containing  sulfur.  Sulfur  dyes  are 
obtained  by  bigh  temperature 
sulfurization  of  organic  material 
containing  hydroxy,  nitro  or  amino 
groups,  or  by  reaction  of  sulfur  and/or 
alkaline  sulfide  with  aromatic 
hydrocarbons.  For  purposes  of  this 
investigation,  sulfur  dyes  include,  but 
are  not  limited  to,  sulfur  vat  dyes  with 
the  following  color  index  numbers:  Vat 
Blue  42.  43.  44.  45,  46.  47.  49.  and  50 
and  Reduced  Vat  Blue  42  and  43.  Sulfur 
vat  dyes  also  have  the  properties 
described  above.  All  forms  of  sulfur 
dyes  are  covered,  including  the  reduced 
(leuco)  or  oxidized  state,  presscake, 
paste,  powder,  concentrate,  or  so-called 
"pre-reduced,  liquid  ready-to-dye" 
forms.  The  sulfur  dyes  subject  to  this 
investigation  are  classifiable  luider 
subheadings  3204.15.10,  3204.15.20, 
3204.15.30,  3204.15.35,  3204.15.40, 
3204.15.50,  3204.19.30,  3204.19.40  and 
3204.19.50  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
The  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes. 
Our  written  description  of  the  scope  of 
this  investigation  is  dispositive. 

Separate  Rates 

In  our  preliminary  determination,  we 
stated  that  the  final  decision  as  to 
whether  Sinochem  Shandong  and  SIC£ 
should  receive  company-specific  rates 
would  depend  upon  successful 
verification  of  the  factual  assertions 
made  by  respondents  and  relied  upon  in 
the  preliminary  determination. 

Based  on  our  findings  at  verification, 
we  have  detnmined  that  Sinochem 
Shandong  and  SlCC  have  demonstrated, 
pursuant  to  the  test  enunciated  in  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sparklers  From  the 
People's  Republic  of  China,  56  FR  20588 
(May  6, 1991)  ("Sparklers"),  that  they 
are  entitled  to  separate  rates.  Unless  a 
respondent  demonstrates  entitlement  to 
a  separate,  company-specific  rate 
pursuant  to  the  test  enimdated  in 
Sparklers,  we  will  presume  that  they  are 
subject  to  a  single  rate.  (See;  e.g..  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Carbon  Steel  Butt-Weld 
Pipe  Fittings  From  the  People's 
Republic  of  China.  57  FR  21058  (May 
18. 1992)  CButt-weld")).  In  this 


instance  the  PRC  government  did  not 
adequately  respond  to  our 
questionnaire.  In  particular,  it  foiled  to 
identify  all  sulfur  dye  producers  as 
requeued  by  the  questiinmaire. 
TIrarefore,  pursuant  to  section  776(c)  of 
the  Act,  we  used  the  rate  set  forth  in  the 
petition  as  best  information  available 
("BIA")  when  calculating  the  "All 
Other"  rate  in  accordance  with  the  two- 
tiered  BIA  methodology,  outlined  in 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Sulfanilic  Add 
From  the  People's  RepubUc  of  China.  57 
FR  9409, 9410,  (March  18, 1992)) 
("SulfaniUc  Add"). 

Fair  Value  Comparisons 

To  determine  whether  sales  of  sulfur 
dyes,  including  sulfur  vat  dyes,  from  the 
PRC  to  the  United  States  were  made  at 
less  than  fair  value,  we  compared  the 
United  States  price  ("USP")  to  the 
foreign  market  value  ("FMV"),  as 
spedfied  in  the  "United  States  Price" 
and  "Foreign  Market  Value"  sections  of 
this  notice. 

United  States  Price 

We  based  USP  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act,  because  the  subject  merchandise 
was  sold  to  unrelated  purchasers  in  the 
United  States  prior  to  importation  and 
because  exporter's  sales  prices 
methodology,  in  those  instances,  was 
not  otherwise  indicated. 

For  Sinochem  Shandong  and  SICC, 
we  calculated  purchase  price  based  on 
packed  c.i.f  prices  from  the  respective 
trading  companies  to  unrelated 
customers.  We  made  deductions,  where 
appropriate,  for  foreign  inland  freight, 
ocean  freight,  and  marine  insurance.  We 
also  made  deductions  for  a  trade 
discount.  Consistent  with  the 
preliminary  determination,  we 
continued  to  use,  as  BIA,  the  highest 
inland  freight  amount  in  the  PRC 
calculated  for  the  distances  from  fadory 
to  port  for  Shandong  and  SIOC.  The 
inland  fi^i^ht  expense  was  based  on  a 
quoted  truck  freight  rate  contained  in  a 
public,  June  1992,  cable  from  the  U.S. 
embassy  in  India.  See  Surrogate  Country 
section  below. 

For  KFC,  we  calculated  purchase 
price  besed  on  packed  c.i.i.  prices  from 
KFC  to  unrelated  customers.  We 
deduded  foreign  inland  freight,  ocean 
freight,  marine  insiuance,  diayage,  other 
expenses,  and  a  third  party  siucnarge. 

Foreign  Market  Value 

Section  773(c)(1)  of  the  Ad  provides 
that  the  Department  shall  determine 
foreign  market  value  using  fodors  of 
production  methodology  if  (1)  the 
merdiandise  is  exported  from  a  non- 


market  economy  C'NME"),  and  (2)  the 
information  does  not  permit  the 
calculation  of  FMV  using  home  maricet 
prices,  third  country  prices,  or 
construded  value  under  section  773(a) 
of  the  Ad. 

In  past  cases  (e.g..  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Chrome-Plated  Lug  Nuts  From 
the  People's  Republic  of  China,  ("Lug 
Nuts")  56  FR  46153  (September  10, 
1991),  and  Spariders),  and  indeed  in 
every  case  conduded  by  the  Department 
involving  the  PRC  the  PRC  has  been 
treated  as  an  NM£.  In  this  case,  none  of 
the  parties  to  this  proceeding  has 
suggested  that  the  PRC  is  no  longer  an 
NME.  However,  respondents  clahn  that 
their  raw  materials  and  labor  inputs 
used  in  the  production  of  the  subjed 
merchandise  are  market  driven,  and, 
therefore,  that  the  sulfur  dyes,  including 
sulfur  vat  dyes,  industry  in  the  PRC  is 
a  MOI. 

The  Department  has  previously 
interpreted  section  773(c)(1)(B)  of  tiie 
Ad  to  mean  that  FMV  can  be  based  on 
an  NME  exporter's  prices  or  costs, 
despite  the  fad  that  the  coimtry  may 
otherwise  be  considered  an  NME,  if 
sufficient  market  forces  are  at  work  (see 
Lug  Nuts  and  Final  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Oscillating  Fans  and  Ceiling  Fans  From 
the  People's  Republic  of  China,  ("Fans") 
56  FR  55271  (Odober  25, 1991). 

In  the  preliminary  determination  in 
this  investigation,  the  Department  stated 
the  criteria  that  would  be  used  for 
determining  whether  a  MOI  exists  in  an 
economy  which  otherwise  is  considered 
to  be  non-market: 

•  For  merchandise  under  investigation, 
there  must  be  virtually  no  goremment 
involvement  in  setting  pricm  or  amounts  to 
be  produced.  For  example,  •tate-required 
production  of  the  merchandise,  whether  for 
export  or  domestic  consumption  in  the  non- 
market  economy  country  would  be  an  almost 
insup)erable  barrier  to  findiug  a  market- 
oriented  industry. 

•  The  industry  produdng  the  merchandise 
under  Investigation  should  be  characterized 
by  private  or  collective  ownership.  There 
may  be  state-owned  enterprises  in  the 
industry  but  substantial  state  ownership 
would  weigh  heavily  against  finding  a 
market-oriented  industry. 

•  MarlLet-detarmined  prices  must  be  paid 
for  all  significant  inputs,  whether  material  or 
non-material,  and  for  an  all  but  insignificant 
proportion  of  all  the  inputs  accounting  for 
the  total  valtw  of  the  merchandise  undsr 
investigation.  For  example,  an  input  price 
will  not  be  considered  market-determined  if 
the  producers  of  the  merchandise  imder 
investigation  pay  a  state-set  price  for  the 
input  or  if  the  input  is  supplied  to  the 
producers  at  government  direction. 
Moreover,  if  there  is  any  state-required 
production  in  the  industry  producing  the 
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input,  the  share  of  itate-requlied  pnxluction 
mu«t  be  insignificant 

If  these  conditions  are  not  met. 
pursuant  to  19  CFR  353.52,  the  foreign 
market  value  will  be  calculated  by  using 
prices  and  costs  from  a  surrogate 
country,  in  accordance  with  section 
773(c)  (3)  and  (4)  of  the  Act. 

The  responding  trading  companies 
and  factories  have  submitted 
information  in  support  of  their  MOI 
claim.  These  firms  account  for 
approximately  35  percent  of  PRC 
production  and  30  percent  of  exports  to 
the  United  States  during  the  POL  While 
the  above  firms  have  attempted  to 
provide  information  in  support  of  their 
MOI  claim,  the  PRC  government  has 
been  less  than  cooperative  in  this  case. 
The  PRC  government  failed  to  respond 
to  the  MOI  questionnaire  when  we  first 
issued  it,  and  also  failed  to  respond  to 
our  "Mini-section  A"  questionnaire 
which  seeks  to  identify  producers.  Even 
though  the  PRC  government  did 
eventually  respond  to  a  portion  of  our 
"MOI  questionnaire",  it  did  so  only 
after  we  made  it  clear  to  them  that 
unless  it  responded  we  would  not  even 
consider  the  MOI  claim  being  made  by 
the  responding  companies.  We 
determined  that  it  would  not  be  possible 
to  adequately  evaluate  an  MOI  claim 
without  full  government  cooperation. 

The  PRC  government's  lack  of  timely 
and  complete  cooperation  has  left  us 
with  insufficient  information  to 
reasonably  evaluate  the  market 
orientation  of  the  PRC  sulfur  dye 
industry  as  a  whole.  Most  important  is 
the  fact  that  we  have  detailed 
information  on  only  35  percent  of  the 
industry  which  consists  solely  of 
voluntary  respondents.  Because  the  PRC 
government  foiled  to  cooperate  in  the 
beginning  of  the  investigation,  we  were 
unable  to  identify  and  select  additional 
companies  to  investigate  in  order  to 
have  a  large  and  more  representative 
group  of  companies  with  which  to 
evaluate  the  entire  industry. 

The  PRC  government  has  provided 
some  information  regarding  the  question 
of  government  controlled  production,  so 
called  "in-plan"  production,  of  vat  dyes 
and  some  inputs.  The  PRC  government 
has  also  provided  some  information  as 
to  the  identity  of  the  other  producers. 
However,  the  information  submitted  in 
the  government  questionnaire  response, 
and  the  information  provided  at 
verification,  are  inadequate  regarding  all 
three  elements  of  the  MOI  test.  The 
specific  deficiencies  are:  (1)  The  list  of 
in-plan  products  provided  by  the  PRC 
government  which  shows  that  vat  dyes 
and  their  inputs  are  not  in-plan  is  not 
time-specific  and  does  not  clearly  cover 


the  POI;  (2)  the  PRC  government  has  not 
provided  sufficient  data  on  the  extent  of 
state  ownership  of  the  remaining  65 

ftercent  of  the  sulfur  dye  industry;  and 
3)  the  PRC  government  has  not 
provided  any  information  on  whether 
market  prices  are  paid  for  the  inputs  of 
the  suppliers  of  the  65  percent  of  the 
industry  which  is  non-responding.  For 
all  of  the  above  reasons,  we  determine 
that  there  is  an  insufficient  basis  for 
finding  a  MOI  in  this  case. 

Surrogate  Country 

Section  773(c)  of  the  Act  requires  the 
Department  to  value  the  factors  of 
production,  to  the  extent  possible,  in 
one  or  more  market  economy  coimtries 
that  are  at  a  level  of  economic 
development  comparable  to  that  of  the 
non-market  economy  country,  and  that 
are  significant  producers  of  comparable 
merchandise.  The  Department  has 
determined  that  India  and  Pakistan  are 
the  most  comparable  to  the  PRC  in 
terms  of  overall  economic  development, 
based  on  per  capita  gross  national 
product  ("GNP"),  the  national 
distribution  of  labor,  and  growth  rate  in 
per  capita  GNP.  (See  memorandum  from 
the  Office  of  Policy  to  David  L.  Binder, 
dated  August  6, 1992.)  Because  India 
fulfills  the  reqxiirements  outlined  in  the 
statute,  India  is  the  preferred  surrogate 
coimtry  for  purposes  of  valuing  the 
factors  of  production  used  in  producing 
the  subject  merchandise.  We  have  used 
only  Indian  surrogate  value  for  purposes 
of  the  final  determination. 

We  valued  the  factors  of  production 
in  accordance  with  the  hierarchy  for 
preferred  input  values  set  forth  In  Butt- 
Weld.  We  first  used  Indian  published 
material  before  resorting  to  unclassified 
information  contained  ki  U.S> 
government  cables,  or  the  public  cost  of 
production  questionnaire  response  of 
Atul,  a  respondent  in  a  companion  case 
involving  India,  which  was  submitted 
on  the  record  in  this  case  ("Atul's 
response"). 

We  calculated  FMV  based  on  factors 
of  production  reported  by  the  factories 
which  produced  the  subject 
merchandise  for  respondents.  The 
factors  used  to  produce  sulfur  dyes 
include  materials,  labor,  and  energy.  We 
verified  the  production  information  of 
three  of  the  factories  which  submitted 
information  on  behalf  of  KFC,  Sinochem 
Shandong,  and  SICC. 

To  value  dinitrochlorobenzene 
("DNCB"),  sodium  sulphide,  and 
sodium  hydroxide,  we  used  published, 
publicly  available  information  from 
Chemicals  Weekly,  and  also  Chemical 
Business  in  the  case  of  sodium 
hydroxide,  as  provided  in  respondents' 
November  9, 1992,  submission.  (See 


Comment  1  for  a  complete  discussion  of 
this  issue).  To  value  sulfur,  we  used 
published,  publicly  available 
information  from  the  Monthly  Statistics 
of  the  Foreign  Trade  of  India  (March 
1988)  as  in  Uie  preUminary 
determination.  We  adjusted  the  factor 
values  for  the  POI  using  wholesale  price 
indices  published  by  the  International 
Monetary  Fund. 

To  value  labor  rates,  we  used 
unskilled  and  skilled  labor  rates, 
including  benefits,  obtained  frt)m  the 
U.S.  embassy  in  India,  as  was  done  in 
the  preliminary  determination.  We 
adjusted  the  unskilled  wage  rate  to 
account  for  the  number  of  hours  in  an 
Indian  work  week  based  on  information 
contained  in  the  published  source, 
Country  Reports  on  Human  Rights 
Practices  for  1990,  which  was  submitted 
to  the  U.S.  Senate  Committee  on  Foreign 
Relations  in  February  1991. 

To  calculate  FMV,  the  reported  factors 
of  production  were  multiplied  by  the 
appropriate  Indian  values  for  the 
various  components.  With  the  exception 
of  ONCE  for  Tianjin,  we  added  an 
amount  for  the  deUvery  of  inputs  to  the 
factory  to  arrive  at  a  deUvered  cost  of 
materials.  We  calculated  the  truck 
freight  rate  based  on  June  1992 
information  obtained  from  the  U.S. 
embassy  in  India.  Based  upon  the 
wholesale  price  indices  available,  we 
did  not  adjust  this  figure.  We  calculated 
train  freight  rates  based  on  a  December 
1989  cable  from  the  U.S.  embassy  in 
India.  We  adjusted  the  figures  for  the 
POI  using  wbolesale  price  indices 
published  by  the  International  Monetary 
Fund. 

We  valued  factory  overhead,  SG&A, 
and  profit  based  upon  information 
provided  by  respondents  in  their 
November  9, 1992,  submission.  (See 
Comment  1  for  a  complete  discussion  of 
this  issue). 

We  also  added,  where  appropriate,  an 
amount  for  packing  labor  based  on  the 
appropriate  Indian  skilled  and  unskilled 
wage  rates,  and  an  amount  for  packing 
materials  based  on  Indian  prices 
obtained  fi^m  the  public  record  of  the 
concurrent  investigation  of  sulfur  dyes, 
including  sulfur  vat  dyes,  frx>m  India,  in 
order  to  arrive  at  a  constructed  FMV  for 
one  metric  ton  of  sulfur  dye.  (For  a 
complete  analysis  of  surrogate  values, 
see  our  concurrence  memorandum 
dated  January  22, 1993.) 

Critical  Circunwtancea 

Petitioner  alleged  that  "critical 
circumstances"  existed  with  respect  to 
imports  of  sulfur  dyes,  including  sulfur 
vat  dyes,  from  the  PRC.  Section 
735(a)(3)  of  the  Act  provides  that  critical 
circumstances  exist  when  we  determine 
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that  there  is  a  reasonable  basis  to  believe 
or  suspect  that: 

(AMt)  There  ii  a  history  of  dumping  in  the 
United  States  or  elsewh«ra  of  the  class  or 
kind  of  merctiandise  which  is  the  subject  of 
the  investigation,  or 

(ii)  The  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the  exporter 
was  selling  the  merchandise  which  is  the 
subject  of  tlie  investigation  at  less  than  its  hir 
value,  and 

(B)  There  have  been  massive  imports  of  the 
class  or  kind  of  merdiandise  which  is  the 
subject  of  tiie  investigation  over  a  relatively 
short  period. 

Regarding  criterion  (A)(ii)  above,  we 
normally  consider  margins  of  25  percent 
or  more  in  the  case  of  purchase  price 
comparisons,  and  IS  percent  or  more  in 
the  case  of  exporter  sales  price 
comparisons,  sufficient  to  impute 
knowledge  of  diunping  imder  section 
735(a)(3)(A)(ii)  of  the  Act. 

Pursuant  to  19  CFR  353.16(f),  we 
generally  consider  the  following  factors 
in  determining  whether  imports  have 
been  massive  over  a  short  period  of 
time:  (1)  The  volume  and  value  of  the 
iiTiports:  (2)  seasonal  trends  (if 
applicable);  and  (3)  the  share  of 
domestic  consumption  accounted  for  by 
imports. 

Regarding  (A)  above,  the  margins 
found  for  Sinochem  Shandong,  SICX^, 
and  KFC  are  all  over  25  percent,  and 
accordingly,  we  can  impute  knowledge. 

Regarding  (B)  above,  for  Sinochem 
Shandong,  its  imports  increased  by  over 
15  percent  between  the  period 
November  1, 1991  through  March  31, 
1992  and  the  period  April  1  through 
August  31, 1992  ("the  comparison 
periods"),  and  thus  have  increased 
massively.  For  SlCC.  its  imports 
increased  by  less  than  15  percent 
between  the  compcuison  periods,  and 
thus  have  not  increased  massively.  For 
KFC.  because  KFC  did  not  provide  the 
monthly  shipment  information 
requested  in  the  questionnaire,  we  find 
that  its  imports  are  massive  based  on 
BIA. 

In  accordance  with  section  735(a)(3) 
of  the  Act,  we  determine  that  critical 
circumstances  exist  with  respect  to 
imports  from  Sinochem  Shandong  and 
KFC,  and  that  critical  circumstances  do 
not  exist  with  respect  to  imports  from 
SICC.  With  respect  to  the  firms  covered 
by  the  "All  Other"  rate,  because  that 
dumping  margin  is  sufEcient  to  impute 
knowledge  of  dumping,  and  because  we 
have  determined  that  imports  of  sulfur 
dyes,  including  sulfur  vat  dyes,  have 
been  massive  over  a  relatively  short 
time  for  at  least  two  firms,  we  determine 
that  critical  drtnmistances  also  exist  for 
"all  other"  firms. 


Currmqr  Coaversion 

When  calculating  foreign  market 
value,  we  made  currency  conversions  in 
accordance  with  19  CFR  353.60(a). 

Verification 

Pursuant  to  section  776(b)  of  the  Act. 
we  verified  information  used  in 
reaching  our  final  determination.  We 
used  standard  verification  procedures, 
including  examination  of  relevant 
accounting  records  and  original  source 
documents  provided  by  respondents. 

Interested  Party  CommenU 

Comment  1 

Respondents  state  that  the 
Department  should  use  the  PI  provided 
in  respondents'  November  9, 1992, 
submission  for  valuing  the  factors  of 
production  in  a  surrogate  economy. 
Specifically,  respondents  argue  that  the 
Department  should  use  the  internal 
prices  in  India,  the  surrogate  coimtry  of 
first  choice,  for  DNCB,  sodium 
hydroxide,  sodium  sulfide  and  many  of 
the  other  raw  material  inputs  used  to 
produce  the  subject  mercnandise. 
Respondents  avow  that  since  neither  of 
the  Chinese  sulfur  black  producers  use 
imported  inputs,  the  Department  should 
not  rely  on  import  statistics  to  value  the 
factors  of  production  in  this  case. 
Regarding  DNCB,  respondents  state  that 
the  Department  should  not  use  the 
inflated  Cerman  import  value  that  was 
used  in  the  preliminary  determination. 
Respondents  also  state  that,  since 
neither  Chinese  nor  Indian  sulfur  black 
prtxlucers  use  imported  DNCB  for 
production,  neither  should  the 
Department  use  imported  figures.  On 
these  bases,  respondents  urge  the 
Department  to  use  the  domestic  cost  of 
DNCB  in  India,  or  the  price  of  DNCB  in 
China,  to  reflect  the  true  cost  of  DNCB. 
Regarding  sodium  hydroxide, 
respondents  also  argue  that  the 
Department  should  use  the  PI  submitted 
by  respondents  in  its  November  9, 1992, 
submission. 

Regarding  overhead,  respondents 
claim  that  the  Department  double 
cotmted  energy  and  diesel  fuel  based 
upon  the  items  included  at  Atul's 
factory  overhead.  Respondents  argue 
that  we  should  use  the  overhead  rate 
they  calculated  based  on  Attil's 
response. 

Regarding  selling,  general  and 
administrative  expenses  ("SG&A"). 
respondents  argue  that  we  should  use 
the  rate  they  calculated  based  on  Atul's 
response. 

Petitioner  states  that  there  is  nothing 
in  the  record  which  supports 
respondents'  statement  Uiat  Indian 
sulfur  dye  producers  do  not  use 


imported  inputs.  Petitioner  claims  that 
the  record  states  that  one  Indian  sulfur 
black  producer  produces  DNCB  for  its 
sulfur  black  production.  Petitioner 
submits  that  the  Department's  reliance 
on  Indian  import  statistics  is  proper 
because  they  are  inherently  reliable  and 
are  based  upon  actual  prices.  Petitioner 
claims  that  respondents'  assertion  that 
the  submitted  prices  are  "actual 
domestic  prices  for  the  inputs"  is 
incorrect.  Petitioner  contends  that  the 
publications  submitted  on  the  record  by 
respondents  refute  any  contention  that 
these  prices  are  "actiial  prices,"  and  that 
the  prices  are  not  actual  because  they 
are  not  firm  quotes.  Petitioner  asserts 
that  the  publications  note  that,  with 
respect  to  DNCB.  the  prices  are  without 
tax  and  excise,  which  is  not 
insubstantial  in  India.  Petitioner 
estimates  that  tax  and  excise  can  equal 
40  percent  or  more  of  the  sales  price. 
Petitioner  states  that  respondents 
should  have  submitted  updated  import 
statistics  or  an  alternative  inflation 
factor  rather  than  now  complain  about 
the  inflation  factor  used  in  the 
preliminary  determination. 

Regarding  profit  and  factory  overhead, 
petitioner  submits  that  in  the 
preliminary  determination,  the 
Department  relied  upon  a  previous 
investigation  of  the  Indian  chemicals 
industry  which  is  more  reliable  than 
pubhcations  with  respect  to  the 
chemicals  and  pharmaceutical 
industries  as  suggested  by  respondents. 

Regarding  electricity,  water,  and  coal, 
petitioner  states  that  respondents 
incorrectly  assert  that  the  amounts  for 
these  items  are  already  included  in  the 
factory  overhead  of  the  one  producer  in 
the  surrogate  country.  Petitioner  argues 
that  respondents  caimot  make  such 
overbroad  claims  regarding  the  practice 
in  India  based  upon  one  producer. 

DOC  Position 

In  our  preliminary  determination  we 
relied  on  data  obtained  from  the 
following  sources:  (1)  Indian  import 
statistics.  (2)  an  OECD  report,  and  (3) 
cables  bom  the  U.S.  embassies  in  India 
and  Pakistan.  In  accordance  with  our 
recentiy  enunciated  practice  we  invited 
interested  parties  to  submit  PI  in  a 
timely  fashion,  (see  DAS  Sailer 
memorandum  dated  September  10. 
1992).  Respondents'  counsel  submitted 
such  information  for  most  factor  inputs 
and  also  submitted  the  public  version  of 
the  COP  questionnaire  response 
submitted  by  an  Indian  producer  in  the 
companion  case  involving  Indian  sulfur 
dyes.  Respondents'  PI  consisted  of 
information  from  the  following  sources: 
(1)  Three  Indian  chemical  business 
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publications,  and  (2)  an  Indian 
govenunent  study. 

In  accordance  with  owe  hierarchy  of 
preferred  surrogate  factor  value  sources 
articulated  in  Butt  Weld,  we  have  used 
respondents'  PI  for  inputs  which  were 
not  valued  using  PI  in  the  prelinainary 
determination.  However,  for  some 
inputs,  we  have  both  Indian  import 
statistics  (which  were  used  in  the 
preUminary  determination)  and 
respondents'  PI.  Thxis,  we  must  decide 
which  source  of  PI  is  preferable. 
Respondents'  data  are  more  current  than 
the  import  statistics  used  in  the 
preliminary  determination.  In  addition, 
we  have  observed  that  the  average 
Indian  import  value  for  certain  material 
inputs  can  vary,  sometimes 
significantly,  based  on  the  country  of 
origin,  or  the  quantity  of  the  shipment, 
and  if  based  on  a  basket  category,  the 
type  of  merchandise.  This  indicates  that 
the  import  statistics  may  be  sensitive  to 
differences  in  quality,  technical 
specifications,  and  quantity.  In  this 
case,  the  industry  publications  in  the 
surrogate  country  have  the  advantage  of 
being  immune  from  at  least  some  of 
these  difficulties.  Moreover, 
respondents  have  provided  us  with  two 
sources  of  data  with  approximately 
comparable  prices  leading  us  to 
question  the  import  statistics  in  this 
case.  Accordin^y,  we  have  used 
respondents'  PI  to  value  material  costs. 

Concerning  petitioner's  arguments 
about  taxes,  the  record  of  this  case  is  not 
dispositive  regarding  whether  any  taxes 
are,  or  should  be  paid,  the  manner  in 
which  they  would  be  paid,  or  how  such 
payment  should  be  incorporated  into 
the  factor  values  used.  Moreover,  the. 
feet  that  a  publication  issues  a 
disclaimer  regarding  the  prices 
published  therein  does  not  invalidate 
those  prices  as  a  reasonable  barometer 
of  market  conditions.  Rather,  such 
disclaimers  serve  merely  to  protect  the 
publication  from  liability.  Accordingly, 
we  have  used  the  values  as  reported  in 
respondents'  PI. 

Regarding  factory  overhead, 
respondents  submitted  an  Indian 
government  study  containing  data 
relevant  to  overhead  calculations. 
However,  respondents  calculated  a  fixed 
overiiead  ratio  of  6.56  percent  based 
solely  on  depreciation  expenses.  Our 
review  of  the  study  revealed  that  there 
was  detailed  information  on  repairs  and 
maintenance,  two  categories  of  expenses 
that  are  traditionally  considered  to  be 
overiiead  expenses.  Moreover,  the  study 
contained  information  on  energy  costs, 
which,  if  included  with  the  other 
expenses,  yields  an  overhead  rate  of 
19.13  percent  of  materials  and  labor.  We 
note  that  the  public  cost  of  production 


response  of  Atul,  an  Indian  producer  of 
the  subject  merchandise,  reveals  a 
similar  overhead  rate,  inclusive  of 
energy,  of  18.55  percent  of  materials  and 
labor.  Hie  recalculated  rate  of  19.13 
percent  is  preferable  because  it  is  more 
cvurrent.  clearly  identifies  the  expenses 
included,  and  is  similar  to  the  rate 
calculated  for  a  known  producer  of  the 
subject  merchandise  in  India.  Hence,  we 
determined  that  the  recalculated  rate  of 
19.13  percent  overhead  rate  is  the  most 
appropriate  choice  for  the  final 
determination. 

Regarding  selling,  general  and 
administrative  expenses  (SG&A), 
respondents  calculated  a  SG&A  rate  of 
13.95  percent  of  cost  of  manufacture 
based  on  Atul's  response.  However,  this 
calculation  involves  only  general 
expenses  and  ignores  selling  expenses. 
We  recalculated  the  SG&A  rate  to 
include  selling  expenses,  which  yielded 
a  rate  of  24.14  percent.  The  recalculated 
rate  is  preferable  because  it  is  more 
ciurent  than  the  figure  used  in  the 
preliminary  determination  and  is  based 
on  the  experience  of  a  known  producer 
of  the  subject  merchandise  in  a 
surrogate  country.  Moreover,  neither  the 
24.13  recalculated  rate  nor  the  rate  used 
in  the  preliminary  determination  is  PI. 
Hence,  we  used  the  recalculated  rate  for 
the  final  determination. 

Finally,  regarding  profit,  as  with 
SG&A,  we  relied  on  Atul's  response. 
However,  we  recalculated  respondents' 
calculations  because  respondents  used 
net,  rather  than  gross,  profit.  The 
recalculated  profit  rate  of  8.87  was 
greater  than  the  statutory  minimum. 

Cozmnent  2 

Petitioner  states  that  KFC's  sales  in 
Hong  Kong  caimot  be  used  as  a  basis  for 
FMV  as  the  criteria  in  19  U.S.C.  1677b(f) 
have  not  been  met.  According  to 
petitioner,  19  U.S.C.  1677b{f)  provides 
that,  only  imder  specifically  defined 
circumstances  may  an  intermediate 
country  be  considered  the  "country 
from  which  the  merchandise  is 
exported"  and  foreign  market  value 
based  on  the  price  in  the  intermediate 
country.  Petitioner  also  notes  that  the 
Department's  regulations  specifically 
provide  in  19  CFR  353.46(c)  that  where 
merchandise  is  transshipped  through  a 
third  country,  the  Secretary  may  not. 
except  imder  CFR  353.47,  calculate 
foreign  market  value  based  on  the  price 
at  which  the  merchandise  is  sold  in  the 
"country  of  transshipment." 
Accordingly,  petitioner  argues  that, 
imder  the  statutory  and  regulatory 
scheme,  an  intermediate  country  is 
considered  a  "country  of 
transshipment"  pursuant  to  19  CFR 
353.46(c)  unless  the  statutory  criteria  of 


19  U.S.C  1677b(f)  «i«  mat.  Specifically, 
petitioner  notes  that  KFC  purchases 
sulfur  dyes  from  the  ejqxuter/agent  and 
not  from  the  manu&cturer  or  producer 
and,  therefore,  does  not  satisfy  the  first 
criterion  of  section  1677b(f). 

Petitioner  states  that  the  second 
criterion  of  the  statute,  which  requires 
a  lack  of  knowledge  by  the  producer  or 
manufacturer  of  "the  country"  to  which 
the  reseller  intends  to  export  the 
merchandise,  has  not  been  met,  as 
Wuhan,  the  PRC  producer,  has  admitted 
its  knowledge  of  the  country  to  which 
KFC,  the  Hong  Kong  reseller,  intended 
to  export  the  merchandise,  i.e.,  Hong 
Kong.  Petitioner  concludes,  based  on 
the  statutory  language,  "such  country 
shall  be  treated,  for  purposes  of  this 
section,  as  the  country  from  which  the 
merchandise  was  exported,"  that  the 
intermediate  country  will  be  considered 
the  country  of  exportation  and  FMV 
determined  on  that  basis.  Thus,  the 
country  referred  to  in  the  second 
criterion  of  the  statute  is  the  same  one 
referred  to  in  the  concluding  passage 
[i.e.,  the  intermediate  country),  not  the 
United  States. 

Thus,  petitioner  argues  that  in  this 
case,  the  second  statutory  criterion 
requires  that  Wuhan,  as  the  PRC 
manufacturer  or  producer,  be  unaware 
that  the  reseller,  KFC,  intended  to 
export  the  merdiandise  from  the  PRC  to 
the  alleged  intermediate  coimtry,  Hong 
Kong.  Petitioner  claims  that  Wuhan  had 
knowledge  of  KFC's  intent  to  export  the 
merchandise  to  Hong  Kong  and  thus,  as 
the  second  criterion  of  the  statute  is  not 
satisfied  by  Wuhan,  the  statute  requires 
the  Department  to  treat  the  PRC.  not 
Hong  Kong,  as  the  country  of 
exportation. 

Petitioner  states  that  for  an 
intermediate  country  to  be  treated  as  the 
country  from  which  the  merchandise 
was  exported,  both  the  statute  and 
regulations  require  that  the  merchandise 
"enter  the  commerce  of  such  coimtry.", 
However,  petitioner  claims  that  KFC's 
sulfur  dyes  do  not  enter  the  commerce 
of  Hong  Kong.  Petitioner  contends  that 
the  terms  "enters  the  commerce  of  such 
countiy"  in  19  U.S.C  1677b(fX4)  and 
"enters  the  commerce  of  the 
intermediate  country"  in  19  CFR 
353.47(c)  require  that  the  merchandise 
under  consideration  be  sold  or  offered 
for  consumption  in  the  intermediate 
country.  Petitioner  claims  that  since  the 
statutory  and  regulatory  criteria  have 
not  been  met  in  the  instant 
investigation.  Hong  Kong  cannot  be 
considered  "the  country  from  which  the 
merchandise  was  exported"  instead,  it 
is  merely  a  country  of  transshipment 
Petitioner  claims  that  this  is  a  classic 
case  of  transshipment  where  the 
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merchandise  exported  to  the  United 
States  was  not  even  warehoused  in 
Hong  Kong.  Rather,  the  goods  were 
placed  on  a  truck  at  the  PRC  warehouse 
and  shipped  directly  to  the  port  in  Hong 
Kong  for  shipment  to  the  United  States. 
Petitioner  argues  that  at  the  point  of 
exportation  from  the  PRC  the 
merchandise  was  destined  for  the 
United  States.  The  merchandise, 
therefore,  never  entered  the  commerce 
of  Hong  Kong;  rather,  the  merchandise 
was  merely  transshipped  though  Hong 
Kong. 

Respondents  claim  that  the 
Department  verified  that  KFC  meets  all 
of  the  statutory  requirements  of  the 
intermediate  country  provision. 
Specifically,  respondents  state  that:  (1) 
KFC,  a  Hong  Kong  reseller,  purchases 
the  merchandise,  from  the  manufacturer 
or  producer  of  the  merchandise  in  the 
PRC:  (2)  the  producer,  the  exporter  of 
the  merchandise,  and  KFC's  agent  in 
China  do  not  know  (at  the  time  of  the 
sale  to  KFC)  the  country  to  which  KFC 
intends  to  export  the  merchandise  (e.g.. 
United  States);  (3)  KFC  exports  sulfur 
black  dye  to  countries  other  than  the 
United  States;  (4)  KFC's  sulfur  black 
enters  the  commerce  of  Hong  Kong,  but 
is  not  substantially  transformed  in  Hong 
Kong;  and  (5)  KFC's  sulfur  black  is 
subsequently  exported  to  the  United 
States.  As  such,  respondents  claim  that 
KFC  should  be  considered  an 
intermediate  country  reseller  pursuant 
to  the  Act  Respondents  state  that  KFC. 
not  the  PRC  producer  or  exporter,  sells 
the  sulfur  black  dye  and  sets  the  price 
to  the  United  States  and  is  the  source  of 
any  dumping.  Respondents  state  that 
since  KFC  has  the  sales  organization, 
the  relationships  with  customers,  and 
sells  from  inventory  out  of  its 
warehouses,  the  Chinese  parties  (i.e., 
producers,  exporters  and  the  agent)  do 
not  and  cannot  know  the  ultimate 
destination  of  the  merchandise  at  the 
time  of  sale  to  KFC. 

Respondents  state  that  when  KFC 
imports  sulfur  dye  into  Hong  Kong, 
pursuant  to  Hong  Kong  law,  it  must  file 
an  import  declaration  and  items 
destined  for  transshipment  are  not 
required  to  be  declared.  Respondents 
state  that  when  KFC  files  an  import 
declaration  with  the  Hong  Kong 
government,  it  "enters"  the  sulfur  black 
into  the  commerce  of  Hong  Kong. 
Respondents  claim  that  the  sulfur  dyes 
could  be  sold  in  Hong  Kong,  and  some 
of  the  sulfur  dyes,  in  fact,  were  sold  in 
Hong  Kong. 

Respondents  state  that  the  sulfur  dyes 
KFC  sells  to  the  United  States  are  also 
exported  to  countries  other  than  the 
United  States.  Respondents  claim  that 
KFC  does  not  alter  the  sulfur  black  dye 


in  any  manner  after  it  is  purchased  from 
the  Qiinese  producer  and  imported  into 
Hong  Kong.  Respondents  contend  that 
the  sulfur  dyes  are  subsequently 
exported  to  the  United  States. 

Respondents  cite  numerous  cases  in 
which  the  Department  considered  the 
reseller  provision  where  the  reseller  is 
located  in  the  intermediate  country,  not 
the  home  market.  Respondents  state  that 
the  petitioner's  circumvention  argument 
is  without  merit  as  KFC's  exports  from 
Hong  Kong  are  presently  subject  to 
estimated  duty  deposits,  and  if  a 
dumping  order  is  issued,  KFC  would  be 
involved  in  any  administrative  review. 
Respondents  refute  petitioner's 
argument  that  the  PRC  producer  sells  to 
the  middleman  [i.e,  the  exporter  and/or 
agent)  because  KFC  is  the  only  party 
that  takes  title  to  the  merchandise,  not 
the  exporter,  nor  the  agent.  Finally, 
respondents  state  that  petitioner 
intentionally  misconstrued  the  statutory 
language  so  as  to  write  the  intermediate 
coimtry  reseller  provision  out  of  the 
statute  or  in  the  alternative,  to  attempt 
to  confuse  the  Department  so  that  it  will 
find  that  KFC  does  not  meet  this 
provision. 

Respondents  state  that  it  makes  sense 
to  interpret  the  statute  as  Congress 
intended  it  to  be  interpreted  as  the 
Department  has  done  in  the  past. 
Respondents  state  that  when  the  statute 
is  examined,  it  is  clear  that  the  term 
"such  country"  refers  to  the 
intermediate  country,  but  the  term  "the 
country"  or  "a  country"  refers  to  the 
coimtries  to  which  the  reseller  in  the 
intermediate  country  intends  to  export. 
Respondents  state  that  Congress  passed 
the  intermediate  coimtry  reseller 
provision  to  cover  the  situation  where 
the  reseller  in  the  intermediate  country 
is  the  source  of  the  dumping  because 
the  reseller,  not  the  companies  in  the 
home  market,  knows  where  the 
merchandise  is  being  exported. 

DOC  Position 

We  agree  with  petitioner  that  KFC's 
exports  to  the  United  States  do  not  enter 
the  commerce  of  Hong  Kong  and,  as 
such,  KFC  does  not  qualify  under 
section  733(f)(4)  the  Act.  We  treated 
KFC  as  an  intermediate  country  reseller 
under  773(f)  in  the  preliminary 
determination  based  on  KFC's 
characterization  of  these  sales  in  its 
questionnaire  response  which  appeared 
to  satisfy  the  five  requirements  of 
section  773(0  of  the  Act.  We 
determined,  in  fact,  that  the  method  of 
sale  and  distribution  for  KFC's  sales  to 
the  United  States  is  more  accurately 
described  as  transshipment. 

At  verification  we  teamed  that  KFC's 
characterization  of  this  information  in 


its  questiormaire  response  was  not 
entirely  accurate.  Specifically,  the 
following  things  became  clear:  (1) 
Customers  in  both  Hong  Kong  and  the 
United  States  purchase  dyes  produced 
in  different  PRC  factories;  (2)  the  one 
Hong  Kong  customer  of  KFC  purchased 
dye  fitjm  a  different  PRC  factory  than 
the  United  States  customer;  (3)  all 
merchandise  exported  to  the  United 
States  was  shipped  from  the  PRC  factory 
to  KFC's  rented  warehouse  in  Shenzen, 
PRC;  (4)  all  merchandise  sold  in  Hong 
Kong  was  shipped  from  a  different  PRC 
factory,  through  the  Shenzen 
warehouse,  to  KFC  Hong  Kong 
warehouse;  (5)  the  merchandise  bound 
for  sale  in  Hong  Kong  was  sold  from 
inventory  from  KFC's  Hong  Kong 
warehouse:  and  (6)  the  merchandise 
bound  for  the  United  States  was  put  on 
a  truck  in  KFC's  rented  warehouse  in 
Shenzen  and  trucked  through  Hong 
Kong  directly  to  the  port  for  shipment. 
Thus,  from  verification,  we  determined 
that  the  merchandise  exported  to  the 
United  States  was  shipped  from  the 
factory  in  the  PRC  to  a  warehouse  in  the 
PRC  where  it  was,  eventually,  reloaded 
on  a  truck  and  driven  directly  to  the 
port  in  Hong  Kong  for  shipment  to  the 
United  States.  The  above  pattern  of  sale 
and  distribution  is  most  acciirately 
characterized  as  transshipment. 

Counsel  for  respondents  argues  that 
there  is  a  "contingency  of  diversion" 
into  the  commerce  of  Hong  Kong  for  the 
merchandise  exported  to  the  United 
States  based  on  the  fact  that  KFC  files 
a  document  with  Hong  Kong  Customs 
which  would  allow  KFC  to  sell  this 
merchandise  in  Hong  Kong  if  it  wanted 
to.  Counsel  states  that  there  is  a  separate 
Hong  Kong  customs  document  for 
transshipment  which  KFC  could  use  if 
they  were  merely  transshipping. 

However,  verification  clearly  showed 
that  KFC's  exports  to  the  United  States 
were  transshipped  through  Hong  Kong. 
The  fact  the  KFC  files  a  customs 
document  which  would  allow  it  to  sell 
the  merchandise  in  Hong  Kong  is  not,  in 
and  of  itself,  sufficient  evidence  that 
this  merchandise  entered  the  commerce 
of  Hong  Kong.  In  a  recent  case. 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Ferrosilicon  From 
Kazakhstan,  58  FR  79  (January  4. 1993), 
we  relied  partially  on  the  fact  that 
merchandise  entered  a  bonded 
warehouse  as  evidence  the  merchandise 
did  not  enter  the  commerce  of  that 
country.  However,  the  fact  that  KFC 
does  not  store  the  sulfur  dyes  which  are 
bound  for  export  to  the  United  States  in 
a  bonded  warehouse  in  Hong  Kong  does 
not  by  itself  demonstrate  that  the 
merchandise  enters  the  commerce  of 
Hong  Kong.  We  must  examine  all  of  the 
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evidence  on  the  raoord  to  determine 
whether  merchandise  entfln  the 
commerce  of  •  oountiy.  In  this  case. 
KFC's  sales  to  the  United  States  are 
cleariy  transshipments  which  do  not 
enter  the  commerce  of  Hong  Kong,  and 
as  such,  do  not  merit  consideration 
under  section  773(f)  of  the  Act 
Aocordingly,  we  do  not  reedi 
petitioner's  arguments  regarding  the 
interpretation  of  section  773(f)  of  the 
Act  or  KFC's  sales  in  Hong  Kong. 

Comment  3 

Respondents  state  that  all  factors  wwe 
verified  at  Wuhan  and  although  some 
reported  factors  differed  from  the 
amount  verified,  the  differences  were 
minor  in  most  cases  and  adequately 
explained. 

Regarding  Wuhan,  petitioner  requests 
that  the  Department  ignore  the  factors  of 
production  reported  by  respondents  and 
use  BIA  or  the  factors  verified  and 
summarized  at  page  seven  of  the 
verification  repcst  Petitioner  suggests 
that  the  Department  resort  to  BIA  for  the 
input  factors  for  skilled  and  unskilled 
packing  labor  as  these  items  were  not 
verified. 

Petitioner  notes  a  discrepancy 
between  the  amoimt  KFC  reports  as 
Wuhan-produced  sulfur  dyes  and  the 
amount  Wuhan  reported  produced 
during  the  POL  Petitioner  concludes 
that  some  of  the  U.S.  sales  consist  of 
sulfur  dyes  produced  by  factories  othw 
than  Wuhan.  Petitioner  claims  that  it  is 
significant  that  no  invoices  from  Wuhan 
were  produced  at  verification  by  either 
KFC,  the  agent,  or  the  exporter. 
Petitioner  states  that  KFC  cannot 
demonstrate  to  the  Department  that  the 
merchandise  it  sold  to  the  United  States 
was,  in  fact,  produced  by  Wuhan. 
Finally,  petitioner  alleges  that  the 
unresolved  conflict  between  the 
amounts  reported  by  Wuhan  and  that 
sold  to  the  United  States  to^sther  with 
the  Department's  inability  to  verify  that 
the  dyes  exported  to  the  United  States 
were  produced  by  Wuhan  should  result 
in  the  Department's  resort  to  BIA. 
Petitioner  urges  the  Department  to  reject 
KFC's  oral  representations  and  use  the 
rate  in  the  petition  as  BIA  for  the  final 
determination. 

DOC  Position 

We  disagree  with  petitions.  The 
verification  report  spells  out  the 
mistakes  in  the  information  submitted 
by  Wuhan  which  were  noted  at 
verification.  The  noted  mistakes,  when 
taken  together,  did  not  represent  a 
veri£k»ti<m  faihue  meriting  the  use  of 
BIA.  Rather,  we  have  followed  our 
practice  of  oonecting  errors  found  at 
verifkation  as  long  as  those  errors  are 


not  comprriieosive  nor  do  they  exhibit 
a  systematic  misstatement  of  fact  Thus, 
we  used  the  infarmation  in  Wxihan's 
questionnain  response  corrected  for 
errors  noted  at  verification. 

Comment  4 

Respondents  state  that  the 
Department  should  treat  Sinochem 
Shandong's  claimed  commission  as  a 
conunission  rather  than  as  a  discount  as 
was  done  in  the  preliminary 
determination.  Respondents  state  that  it 
provided  docxunentation  at  verification 
supporting  the  feet  that  the  amount 
claimed  is  a  commission.  Respondents 
claim  that  its  customer  calls  the  amount 
a  discount  because  it  is  advantageous 
for  the  customer  to  do  so. 

DOC  Position 

We  disagree  with  respondents.  A 
commission  is  a  payment  to  a  sales 
representative  for  engaging  in  sales 
activity  on  behalf  of  the  seller.  A 
discount  is  a  reduction  in  price  to  a 
customer.  That  customer  may  well  turn 
around  and  resell  the  merchandise; 
however,  such  resale  woiild  not  change 
the  discount  into  a  commission.  The 
entity  that  received  this  payment  was  a 
customer — ^not  a  salesman — who 
subsequently  resold  the  merchandise. 
Accordingly,  we  determine  that  this 
payment  is  properly  treated  as  a 
discount 

Comment  5 

Respondents  request  that  the 
Department  offirat  the  cost  of  raw 
materials  by  the  revenue  earned  on  the 
sale  of  sodium  thiosulfate  by  the  PRC 
factory  during  the  POI. 

DOC  Position 

We  have  not  granted  this  adjustment. 
Respondents  have  not  adeouately 
demonstrated  how  the  production  and 
sale  of  sodium  thiosulfate  does,  or  could 
be  used  to,  ofiiset  the  material  cost 
reported  for  production  of  the  subject 
merchandise.  In  any  event,  only  the 
quantity  of  material  inputs  used  to 
produce  the  subject  merchandise  is 
relevant  under  the  Act's  factors 
methodology,  not  an  NME  producer's 
costs  or  alleged  offsets. 

Comment  8 

Respondents  request  that  since  the 
Department  verified  that  Tianjin  uses  25 
kg.  drums  for  peddng,  the  Depaitment 
value  drums  at  one-half  of  the  public 
price  reported  by  Atul,  the  Indian 
respondent  because  the  Indian  drums 
are  50  kg. 


DOC  Position 

We  agree  with  respondants.  At  the 
preliminary  determinatiQa  we  used  the 

50  kg.  value  because  Tianjin's 
questionnaire  response  was  uinclear  as 
to  whether  it  used  25  or  50  kg.  dnuns. 
At  verification  we  determined  that 
Tienjin  did  use  25  kg.  dnuns. 

Comment  7 

Respondents  argue  that  the 
Depaitment  in  its  instnictians  to  U.S. 
Customs,  should  not  e3q)licitly  limit  the 
application  of  the  margin  calculated  for 
a  given  exporter  (e.g.,  SIOC)  solely  to 
export  transactions  involving  that 
exporter  and  its  supplying  factory  (e.g., 
Hfuidan). 

Petitioner  states  that,  *««nm4ng  a  low 
margin  for  KFC  compared  to  the  other 
exporters,  the  factories  would  sell  to  the 
United  States  through  KFC  rather  than 
thorough  exporters  having  relatively 
higher  diunping  margins,  thus 
drcumventhig  an  antidumping  duty 
order.  Further,  petitioner  states  that 
because  KFC  was  unable  to  submit 
invoices  from  the  factories,  the 
Department  could  not  verify  that  the 
merchandise  actually  sold  to  the  United 
States  was  the  same  as  that  reported  by 
KFC 

DOC  Position 

We  disagree  with  respondents.  The 
LTFV  margins  for  specific  exporters, 
who  qualified  for  separate  rates  in  this 
case,  are  calculated  based  upon  two 
factors:  (1)  FMV  based  on  the  factors  of 
production  of  the  PRC  factory  which 
supplied  the  specific  exporter,  valued  in 
a  surrogate  coimtry,  and  (2)  USP  based 
on  the  specific  exporter's  prices  to 
unrelated  customers  in  the  United 
States.  Any  margin  calculated  iising 
these  two  bases  would  only  be 
representative  of  transactions  involving 
these  two  parties  and  are  only  to  be 
appUed  to  imports  of  the  Usted 
manufacturer  or  producer  whidi  are 
exported  by  the  listed  exporter.  Thus, 
any  transaction  covering  other 
producers  or  other  exporters  would  be 
covered  by  the  "all  others"  rate. 

Comments 

Petitioner  submits  that  the  margin  for 
KFC  will  exceed  25  percent  and. 
following  its  administrative  practice,  the 
Department  must  impute  knowledge  of 
dumping  by  the  importers  ptirsiiant  to 
section  773(e)(lHa){ii}  of  the  Act  and 
determine  that  critical  circumstances 
exist  for  KFC 

Respondents  state  that  the 
Department  has  verified  that  neither 
SICC  nor  Sinochem  Shandong's  exports 
were  massive  after  the  petition  was 
filed. 
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DOC  Position 

We  agree  with  petitioner.  See  the 
Critical  Circumstances  section  of  this 
notice. 

Comment  9 

Petitioner  states  that  the  summary  of 
the  January  4, 1903,  verification  report 
regarding  maii^et  rates  and  state  control 
makes  clear  that  these  issues  have  been 
discussed  previously  with  PRC  officials. 
Petitioner  asserts  that  the  documents 
submitted  during  verification  do  not 
fully  comply  with  the  requests  of  the 
Department  to  substantiate  the  market 
and  separate  rate  claims  and,  therefore, 
respondents'  claim  for  separate  rates 
and  utilization  of  Chinese  market  prices 
should  be  rejected. 

Respondents  state  that  the 
Department  should  use  actual  Chinese 
costs  to  calculate  costs  in  this  case 
because  the  Chinese  government  for  the 
first  time  has  placed  documentary 
evidence  on  the  record  of  this 
investigation  that  the  product  subject  to 
investigation  and  the  raw  material 
inputs  are  not  subject  to  any  state- 
mandated  prices  under  the  mandatory 
or  the  guidance  plan. 

Respondents  state  that  the  prices  for 
the  product  subject  to  investigation  and 
all  the  chemical  inputs  are  freely  set  by 
the  producers  based  on  supply  and 
demand  in  the  Chinese  market. 
Respondents  state  that  there  is  virtually 
no  government  involvement  in  setting 
prices  or  amounts  to  be  produced,  the 
sulfur  dyes  industry  is  cnaracterized  by 
collective  ownership,  and  market- 
determined  prices  are  paid  for  all 
significant  inputs  and  for  an  all  but 
insignificant  proportion  of  all  the  inputs 
accounting  for  the  total  value  of  sulfur 
black.  Respondents  also  state  that  the 
Department  verified  that  market  prices 
were  paid  for  all  inputs  and  there  was 
no  state-required  production  for  the 
inputs.  Regarding  labor,  respondents 
state  the  factories  are  able  to  hire  and 
fire  workers  based  on  the  companies' 
needs  and  their  workers'  performances. 

DOC  Position 

We  disagree  with  respondents.  See 
the  Separate  Rates  and  Foreign  Market 
Value  sections  of  this  notice. 

Comment  10 

In  determining  the  extent  of  state- 
required  production  in  the  input 
industries,  respondents  state  that  coal, 
electricity  and  foreign  inland  freight 
should  not  be  included.  Respondents 
claim  that  the  Department  should 
exclude  coal,  electricity  and  height 
because  these  inputs  represent  an 
insignificant  proportion  of  the  total 
value  according  to  the  prehminary 


determination.  Respondents  further 
state  that,  should  the  Department 
determine  that  market  prices  can  be 
used,  then  the  Chinese  market  prices  for 
coal,  electricity  and  freight  rates  should 
be  used  to  calculate  the  Chinese  costs  of 
production. 

DOC  Position 

This  issue  is  moot  because  we 
rejected  the  MOI  claim  for  other 
reasons.  See  the  Foreign  Market  Value 
section  of  this  notice. 

Comment  1 1 

Petitioner  contends  that  the  sales 
dates  reported  by  Sinochem  Shandong 
are  incorrect  and  the  Department  should 
use  as  BIA  the  rate  provided  in  the 
petition  as  the  sales  reported  are  not 
within  the  POI. 

Respondents  submit  that  the  terms  of 
Sinochem  Shandong's  contract  are  not 
set  until  the  merchandise  is  actually 
shipped.  Respondents  request  that,  as 
reported,  the  Department  use  the 
shipment  date  as  the  date  of  sale  in  the 
final  determination. 

DOC  Position 

We  agree  with  respondents.  We 
examined  respondents'  date  of  sale 
methodology  at  verification  and 
determined  that  it  was  reasonable. 

CojTunent  12 

Petitioner  contends  that  the 
Department  should  reject  Tianjin's 
response  and  use  BIA  for  the  factors  of 
production  determination  as  the 
verification  report  is  replete  with 
discrepancies  that  taint  the  entire 
submission.  Petitioner  claims  that 
respondents'  eleventh  hour  disclosure 
of  the  true  nature  of  the  transactions 
resulted  in  the  lack  of  any  possibility  of 
reviewing  Tianjin's  response  for 
completeness.  Petitioner  submits  that 
there  were  substantial  discrepancies  in 
Tianjin's  submitted  information 
including  four  difiierent  calculations  in 
its  labor  hours,  with  the  last  version 
submitted  at  verification  with  amounts 
substantially  below  those  reported  in 
the  three  prior  submissions.  Petitioner 
states  that  the  Department  should  reject 
as  untimely  its  submission  at 
verification  regarding  labor  hours.  In 
addition,  petitioner  states  that  the 
Department  was  unable  to  verify  the 
division  of  the  workers  between 
production/packing  and  skilled/ 
imskilled  and,  therefore,  the  submission 
at  verification  could  not  be 
substantiated.  Finally,  petitioner  states 
that  the  inability  of  the  Department  to 
conduct  a  completeness  test  regarding 
Tianjin  (and  the  failure  to  verify  any 
data  of  the  reseller)  and  the 


discrepancies  permeating  Tianjin's 
reported  data  requires  the  rejection  of 
the  response  and  the  use  of  BIA  as  a 
basis  of  determining  FMV. 

Regarding  labor,  respondents  state 
that  'Tianjin  did  not  provide  new  labor 
factors  at  verification.  Respondents  state 
that  the  Department's  verifier  was 
provided  with  an  exhibit  which  showed 
three  calculation  errors  that  had  been 
made  in  the  September  8, 1992, 
response.  Respondents  state  that  the 
only  difference  between  the  exhibit  and 
the  September  submission  were  due  to 
clericd  calculation  errors.  Respondents 
request  that  the  Department  use  the 
labor  hours  so  calculated  by  the 
Department  at  verification  in  the  final 
determination. 

Respondents  state  that  when 
petitioner  quotes  from  the  Tianjin 
verification  report  that  "TDF  has 
understated  costs  for  all  raw  material 
inputs."  the  petitioner  is  referring  to  the 
market  prices  of  the  inputs,  not  the 
factors  of  production.  Respondents  also 
state  that  the  factors  provided  by  Tianjin 
were  identical  to  the  information 
provided  in  Tianjin's  books  and  records. 
Therefore,  respondents  request  that  the 
Department  accept  the  raw  material 
input  data  supplied  by  the  respondents. 

Respondents  state  that  petitioner 
claims,  without  basis,  that  the  verifier 
could  not  perform  a  completeness  test 
because  respondents'  November  9, 1992, 
submission  was  untimely.  Respondents 
submit  that  there  is  no  statement  by  the 
verifier  that  indicated  that  the 
November  submission  was  imtimely  or 
resulted  in  the  verifier  being  precluded 
from  doing  a  completeness  test. 
Respondents  request  that  the 
Department  use  the  data  reported  in  the 
November  submission  in  the  final 
determination. 

DOC  Position 

We  disagree  with  petitioner.  The 
verification  report  spells  out  the 
mistakes  in  the  information  submitted 
by  Tianjin  which  were  noted  at 
verification.  The  noted  mistakes,  when 
taken  together,  do  not  represent  a 
verification  failure  meriting  the  use  of 
BIA.  Rather,  we  have  followed  our 
practice  of  correcting  errors  found  at 
verification  as  long  as  those  errors  are 
not  comprehensive  or  exhibit  a 
systematic  misstatement  of  fact.  Thus, 
we  used  the  information  in  Tianjin's 
questionnaire  response  corrected  for 
errors  noted  at  verification. 

Comment  13 

Regarding  SICC,  petitioner  states  that 
the  Department  was  unable  to  verify  the 
reported  marine  insurance  for 
respondents'  U.S.  sales.  Petitioner  states 
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that  the  formula  requested  to 
demonstrate  how  the  marine  insurance 
premium  schedule  would  result  in  the 
marine  insurance  expense  reported  was 
never  provided  at  verification. 
Petitioner  suggests  that  as  the 
respondents  have  failed  to  provide  the 
requested  information,  the  Department 
should  resort  to  BIA  for  the  marine 
insiirance  on  respondents'  U.S.  sales. 

Respondents  state  that  at  verification 
of  Side's  producer,  SICC  provided  a 
marine  insurance  premiimi  schedule 
which  includes  the  formula  for  marine 
insurance  premiums.  Respondents  note 
that  the  insiu'ance  premiums  reported 
were  estimates  sligntly  higher  than  the 
formula  in  the  schedule.  Respondents 
request  that,  since  the  formula  was 
provided,  the  Department  use  the 
formula  for  SICC  marine  insurance  for 
the  final  determination  or  use  the 
average  marine  insurance  as  verified  at 
Sinochem  Shandong. 

DOC  Position 

We  agree  with  petitioners.  Unlike  the 
types  of  errors  noted  at  verification 
discussed  in  comments  3  and  12,  this 
was  an  error  where  information 
requested  was  not  provided.  Thus,  this 
charge  could  not  be  verified.  As  BIA  we 
have  used  the  higher  of  the  estimated 
amoimts  reported  in  the  questionnaire 
response  or  the  alleged  amoimts 
respondents  indicated. 

Comment  14 

Petitioner  states  that  the  sales  dates 
reported  by  SICC  are  incorrect,  and  the 
Department  should  use  as  BIA  the  rate 
provided  in  the  petition  as  the  reported 
U.S.  sales  are  not  within  the  POI. 

Respondents  state  that  the  date  of  sale 
reported  by  SICC  was  the  shipment  date 
because  the  contract  did  not  fix  both 
price  and  quantity  at  the  contract  date. 
Respondents  submit  that  additional 
information  was  provided  at  verification 
to  support  the  tlaim  that  the  shipment 
date  was  the  earliest  date  at  which  both 
quantity  and  price  were  fixed.  As  such, 
respondents  request  that  the  Department 
use  the  shipment  date  as  the  date  of  sale 
as  reported. 

LKX  Position 

We  agree  with  respondents.  At 
verification  we  examined  respondents' 
date  of  sale  methodology  and 
determined  that  it  was  reasonable. 

Comment  15 

Regarding  Handan,  petitioner  states 
that  the  correct  amoimt  for  water  per 
metric  ton  of  sulfur  black  noted  in  the 
verification  report  should  be  used. 


DOC  Position 

This  issue  is  moot  because  we  have 
used  a  factory  overhead  rate  that 
includes  an  amoimt  for  water.  Hence, 
we  do  not  need  to  value  water 
separately. 

Comment  16 

Petitioner  argues  that  because  the 
Department  did  not  verify  certain 
information  at  the  Jinan  ractory,  an 
input  supplier,  the  Department  should 
draw  adverse  inferences  about  factor 
value  information  related  to  Jinan. 

Respondents  state  that  to  infer  that 
Tianjin  should  be  penalized  because  the 
Department  did  not  verify  additional 
parties,  such  as  Jinan,  is  unwarranted. 
Respondents  argue  that  for  the 
petitioner  to  ask  the  Department  to  use 
BIA  because  each  item  was  not 
examined  to  the  petitioner's  satisfaction 
is  absurd.  Respondents  request  that  the 
Department- disregard  petitioner's 
inaccurate  and  imtrue  arguments. 

DOC  Position 

We  agree  with  respondents.  Given  the 
time  and  resource  constraints  in  an  AD 
case  involving  an  NME  where  a  MOI 
claim  is  being  evaluated,  we  must  limit 
the  number  of  suppliers,  and  supplier's 
suppliers,  we  visit  diuing  verification. 
Accordingly,  no  adverse  inferences  are 
warranted. 

Comment  1 7 

Petitioner  states  that  the  Department 
should  substitute  the  verified  marine 
insurance  and  freight  for  the  estimated 
amounts  reported  in  Sinochem 
Shandong's  response. 

Respondents  agree  with  petitioner  but 
suggest  that  the  Department  use  the 
average  verified  marine  insurance  and 
freight. 

DOC  Position 
We  agree  vdth  petitioner. 

ContinuatioD  of  Suspension  of 
Liquidation 

In  accordance  with  section  733(d]  of 
the  Act,  we  are  directing  the  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  sulfur  dyes, 
including  sulfur  vat  dyes,  from  the  PRC, 
as  defined  in  the  "Scope  of 
Investigation"  section  of  this  notice,  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  The  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
margin  amount  by  which  the  foreign 
market  value  of  the  subject  merchandise 
exceeds  the  United  States  price  as 
shown  below.  The  suspension  of 


liquidation  will  remain  in  effect  until 
further  notice. 


Manufacturar  or  pnduow/ 

Margin 
pwoani 

Cittcalolr- 
cumMwioM 

SlnoctMm  Shandone' 
Tianjm. 

SiCC/Handan 

KFC/Wuhan 

Ail  otheri   

34.96 

102.46 
191.00 

213.16 

Ym. 

No. 

Ym. 

Ym. 

rrc  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination. 

Notification  to  Interettad  Partiaa 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  covering  the  return 
or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.35(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act  (19 
U.S.C.  1673d(d))  and  19  CFR  353.20. 

Dated;  February  1, 1993. 
JoMph  A.  Spctrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 
IFR  Doc.  93-2841  Filed  2-5-93;  8:45  am] 

MUJNO  COOe  3610-Oa-M 


Applicationa  for  Duty-Fraa  Entry  of 
Sciantlfic  Inatrumanta 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with 
Subsections  301.5(a)(3)  and  (4)  of  the 
regulations  and  be  filed  within  20  days 
with  the  Statutory  Import  Programs 
Staff,  U.S.  Department  of  Commerce, 
Washington,  D.C.  20230.  Applications 
may  be  examined  between  8:30  A.M. 
and  5:00  P.M.  in  Room  4211,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  N.W.. 
Washington,  D.C. 

Docket  Number:  92-097R.  Applicant: 
Massachusetts  Institute  of  Technology, 
Department  of  Chemistry,  77 
Massachusetts  Avenue.  Cambridge,  MA 
02139.  Instrument:  Stopped  Flow 
Spectrofluorimeter,  Model  DX.17MV. 
Manufacturer:  Applied  Photophysics, 
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United  Kingdom.  Intended  Use:  Original 
notice  of  this  resubmitted  application 
was  published  in  the  FEDERAL 
REGISTER  of  September  3, 1992. 

Docket  Number:  92-176.  Applicant: 
Mayo  Clinic,  200  First  Street.  S.W.. 
Rodiester,  MN  55905.  Instrument: 
Electron  Microscope,  Model  CM  10. 
Manufacturer.  N.V.  Philips,  The 
Netherlands.  Intended  Use:  The 
instrument  will  be  available  to  all 
researchers  at  the  clinic  to  characterize 
human  tissue  specimens  and  to 
determine  pathology.  In  addition  to 
standard  tissue  preparation  techniques, 
methods  for  immimocytochemical 
localization  of  antigens  will  be 
employed.  The  instrument  will  also  be 
used  for  training  in  TEM  operation  for 
graduate  and  medical  students  and 
residents.  Application  Received  by 
Commissioner  of  Customs:  December  8, 
1992. 

Ddcket  Number:  92-179.  Applicant: 
National  Institute  of  Standards  and 
Technology,  Acquisition  and  Assistance 
Division,  Building  301,  Gaithersburg, 
MD  20899.  Instrument:  Thermal 
Neutron  Chopper  System. 
Manufacturer  Uranit,  Germany. 
Intended  Use:  The  instrument  will  be 
used  for  studies  of  a  wide  variety  of 
chemical,  biological  and  metallurgical 
samples,  typically  in  the  form  of 
powders  or  crystab,  at  room 
temperature  or  at  low  temperatures. 
Experiments  will  consist  of  neutron 
scattering  measurements  using  time-of- 
flight  technique  to  determine  the 
amount  of  energy  transferred  to  the 
sample  by  the  neutron  when  it  is 
scattered.  Application  Received  by 
Commissioner  of  Customs:  December  8, 
1992. 

Docket  Number:  92-180.  Applicant: 
Good  Samaritan  Hospital  and  Medical 
Center,  Robert  S.  Dow  Neurological 
Sciences  Institute.  1120  N.W.  20th 
Avenue.  Portland.  OR  97202-1595. 
Instrument:  Motion  Analysis  System. 
Model  Elite.  Manufacturer: 
Bioengineering  Technology  and 
Systems,  Italy.  Intended  Use:  The 
instrument  will  be  used  in  continuing 
research  to  determine  how  the  central 
nervous  system  controls  and 
coordinates  limb  movement  and 
movement  sequences  in  humans. 
Sample  experiments  include  targeted 
limb  movements  in  total  darkness,  and 
disturbing  the  posture  of  a  subject  who 
is  balancing  in  the  dark.  In  addition,  the 
instrument  will  be  used  to  teach 
trainees  how  to  record  and  analyze 
human  limb  movement.  Application 
Received  by  Commissioner  of  Customs: 
December  8. 1992. 

DocJcef  Number:  92-181.  Applicant: 
Purdue  University,  West  Lafoyette,  IN 


47904.  Instrument:  Electron 
Paramagnetic  Resonance  Spectrometer 
System,  Model  ESP  300E-10/7. 
Manufacturer:  Bruker  Instruments. 
Germany.  Intended  Use:  The  instrument 
will  be  used  for  studies  of  free  radicals 
or  paramagnetic  materials  which  may  be 
present  in  the  gas,  liquid  or  solid  phase. 
The  experimental  objective  of  these 
studies  is  to  determine  the  exact 
chemical  structure  and  nature  of  the 
chemical  bonding  in  the  material  under 
investigation.  Specialized  experiments 
may  be  used  to  determine  the  rate  of 
reaction  of  unstable  materials 
containing  free  radical  species.  The 
concentration  of  these  species  may  be 
determined  for  analytical  purposes.  The 
instrument  will  also  be  used  in  CHM 
courses  698  (M.S.  Research)  and  699 
(Ph.D.  Research)  to  provide  fundamental 
backgroimd  in  EPR  spectroscopy  as 
used  in  an  independent  research 
application.  Application  Received  by 
Commissioner  of  Customs:  December  8, 
1992. 

Docket  Number:  92-182.  Applicant: 
Rockefeller  University,  1230  York 
Avenue.  New  York.  NY  10021. 
Instrument:  Electron  Microscope.  Model 
CM  12.  Manufacturer:  N.V.  Philips.  The 
Netherlands.  Intended  Use:  The 
instrument  will  be  used  for  biological 
research  on  the  structures  of  assembUes 
of  biological  macromolecules.  The 
materials  to  be  studied  will  consist  of 
complexes  of  proteins  and  nucleic  acids 
PNA  and  RNA)  which  have  been 
biochemically  purified  at  diflisrent 
stages  of  the  processes  of  transcription 
(the  synthesis  of  RNA  from  DNA). 
Application  Received  by  Commissioner 
of  Customs:  December  8. 1992. 

Docket  Number  92-183.  Applicant: 
Department  of  Health  and  Human 
Services/PHS/NIH/NCI/DCPC/EDCOP/ 
BPRB,  5516  Nicholson  Lane, 
Kensington,  MD  20895.  Instrument: 
Mass  Spectrometer.  Model  API  m. 
Manufacturer:  Perkin-Elmer/Sciex, 
Canada.  Intended  Use:  The  instrument 
will  be  used  for  studies  of  native 
proteins,  synthetic  peptides,  synthetic 
oligonucleotides  and  glycoproteins/ 
peptides.  The  properties  to  be  studied 
include  the  amino  acid  sequence  of 
native  proteins  and  synthetic  peptides, 
nucleotide  sequence,  post-translational 
modifications  and  blocking  groups  of 
native  proteins.  Application  Received  by 
Commissioner  of  Customs:  December  8. 
1992. 

Docket  Number:  92-184.  Applicant: 
University  of  Illinois  at  Chicago, 
Department  of  Chemistry  (m/c  111).  601 
W.  Taylor  Street,  Room  4500,  Chicago, 
IL  60607-7061.  Instrument:  Exdmer- 
pumped  Dye  Lasers,  Models  LEXtra  50 
and  LPD  3002.  Manufacturer:  Lambda 


Physik,  Germany.  Intended  Use:  The 
in^rument  will  be  used  to  detect 
hydrogen  chloride  (HCl)  molecules 
generated  in  photodissociation 
reactions.  The  instrument  will  be 
incorporated  into  an  existing  apparetiis. 
HCl  molecules  will  be  generatea  in  a 
molecular  beam  machine,  utiUzing  an 
already  existing  laser  to  dissociate 
gaseous  molecules  in  the  beam.  The 
new  laser  will  then  be  used  to  ionize  the 
fragment  HCl .  which  will  be  detected 
by  a  mass  spectrometer.  Application 
Received  by  Commissioner  of  Customs: 
December  0. 1992. 
Frank  W.  Creel, 

Director,  Statutory  Import  Programs  Staff. 
[PR  Doc.  93-2842  Filed  2-5-93;  8:45  am] 
MLUNQ  oooe  »io-oe-p 


Vanderbllt  University;  Notice  of 
Decision  on  Application  for  Duty-free 
Entry  of  Scientific  Instrument 

This  is  a  decision  pursuant  to  Section 
6(c)  of  the  Educational,  Scientific,  and 
Cultural  Materials  Importation  Act  of 
1966  (Pub.  L.  89-651.  80  Stat.  897;  15 
CFR  301).  Related  records  can  be 
viewed  between  8:30  AM  and  5:00  PM 
in  Room  4211,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

DECISION:  Denied.  Applicant  has 
failed  to  establish  that  domestic 
instruments  of  equivalent  scientific 
value  to  the  foreign  instrument  for  the 
intended  purposes  are  not  available. 

REASONS:  Section  301.5(e)(4)  of  the 
regulations  requires  the  denial  of 
applications  that  have  been  denied 
without  prejudice  to  resubmission  if 
they  are  not  resubmitted  within  the 
specified  time  period.  This  is  the  case 
for  the  following  docket. 

Docket  Number  92-079.  Applicant: 
Vanderbilt  University,  School  of 
Medicine,  23rd  Avenue  South  at  Pierce, 
Nashville,  TN  37232-6600.  Instrument: 
Micromanipulator,  Model  MM-113-L. 
Manufacturer  Narishige,  Japan.  Date  of 
Denial  without  Prejudice  to 
Resubmission:  October  27, 1992. 
Frank  W.  Crael 

Director.  Statutory  Import  Programs  Staff. 
IFR  Doc.  93-2844  Filed  2-5-93;  8:45  am] 

BtLUNO  COM  3BtO-OS-P 


Applicationa  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
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equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with 
Subsections  301.5(a)(3)  and  (4)  of  the 
regulations  and  be  filed  within  20  days 
with  the  Statutory  Import  Programs 
Staff,  U.S.  Department  of  Commerce, 
Washington,  D.C.  20230.  Applications 
may  be  examined  between  8:30  A.M. 
and  5:00  P.M.  in  Room  4211,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  N.W., 
Washington,  D.C. 

Docket  Number:  92-G83R.  Applicant: 
Washington  University,  One  Brookings 
Drive,  St.  Louis,  MO  63130.  Instrument: 
Two  Micromanipulators,  Models  WR- 
89-R  and  MM-113-R.  Manufacturer: 
Narishige  Scientific  Instruments,  Japan. 
Intended  Use:  Original  notice  of  this 
resubmitted  application  was  published 
in  the  Federal  Register  of  July  9, 1992. 

Docket  Number:  92-185.  Applicant: 
University  of  California,  Los  Alamos 
National  Laboratory,  P.O.  Box  990,  Los 
Alamos,  NM  87545.  Instrument:  Mass 
Spectrometer,  Model  VG  Sector  54. 
Manufacturer  VG  Instruments,  United 
Kingdom.  Intended  Use:  The  instrument 
will  be  used  for  studies  of  a  variety  of 
metals  and  compounds  containing 
uranium,  plutonium,  boron,  lithium, 
americium,  curiiun,  and  other  elements 
of  interest  in  the  nuclear  field. 
Application  Received  by  Commissioner 
of  Customs:  Decemher  18, 1992. 

Docket  Number:  92-186.  Applicant: 
University  of  Arkansas,  Department  of 
Chemistry,  Fayetteville,  AR  72701. 
Instrument:  Rapid  Kinetics 
Spectrometer  Accessory,  Model 
RX.1000.  Man u/acturer:  AppUed 
Photophysics  Ltd.,  United  Kingdom. 
Intended  Use:  The  instrument  will  be 
used  for  investigating  the  kinetics  of  the 
reactions  of  NADH  model  compounds 
with  various  carbonyl  hydride  acceptors 
in  order  to  gain  insight  into  the 
mechanisms  of  corresponding  enzyme 
catalyzed  reactions.  Application 
Received  by  Commissioner  of  Customs: 
December  17, 1992. 

Docket  Number:  92-187.  Applicant: 
Mary  Free  Bed  Hospital  and 
Rehabilitation  Center,  235  Wealthy 
Street,  S.E.,  Grand  Rapids,  MI  49503. 
Instrument:  Kinematic  Analysis 
Instrumentation,  Model  Elite  3D. 
Manufacturer:  BTS  Bioengineering 
Technology  and  Systems,  Italy. 
Intended  Use:  The  instrument  will  be 
used  for  studies  of  human  patients  with 
cerebral  palsy  and  congenital  or 
traumatic  amputation.  Research 
questions  involve  how  to  improve 
abnormal  gait  with  a  variety  of  therapy 


techniques  (physical  therapy),  orthoses 
(braces),  tendon  lengthening  or 
shortening,  bone  surgery  or  prostheses 
(artificial  limbs),  In  addition,  the 
instrument  will  be  used  in  physical 
therapy  courses  for  thesis  research  in 
the  motion  analysis  laboratory. 
Application  Received  by  Commissioner 
of  Customs:  Decemhet  15, 1992. 

Docket  Number:  92-188.  Applicant: 
University  of  California,  Santa  Barbara, 
Department  of  Geological  Sciences, 
Santa  Barbara,  CA  93106-9630. 
Instrument:  Electron  Microprobe,  Model 
SX-50.  Man  u/acturer:  Cameca 
Instruments,  Inc.,  France.  Intended  Use: 
The  instrument  will  be  used  for 
quantitative  elemental  microanalysis  of 
polished  rock  and  mineral  specimens, 
ceramics,  mineral  particulates,  metals 
and  composite  materials.  Electron 
microprobe  data  will  be  used  to 
determine  various  physical  parameters 
(pressure,  temperature,  water  content, 
solubilities)  attendant  to  geologic 
processes  in  the  earth's  crust  mantle.  In 
addition,  the  instrument  will  be  used  for 
educational  purposes  in  the  courses: 
GEOL  128  "Advanced  Mineralogy," 
GEOL  227  "Mineral  Paragenesis"  and 
GEOL  227L  "Laboratory,  Mineral 
Paragenesis."  Application  Received  by 
Commissioner  of  Customs:  December 
18, 1992. 

Docket  Number:  92-189.  Applicant: 
Scripps  Clinic  and  Research 
Foundation,  Scripps  Research  Institute, 
10666  North  Torrey  Pines  Road,  La 
Jolla,  CA  92037.  Instrument:  Mass 
Spectrometer,  Model  API  m. 
Manufacturer:  PE  Sciex,  Canada. 
Intended  Use:  The  instrument  will  be 
used  in  fundamental  biological  research 
involving  peptides  and  proteins.  Almost 
all  of  the  research  involves  the 
identification  of  a  post-translational 
modification  and  the  precise  location  of 
that  modified  residue  within  the  amino 
acid  sequence  of  the  peptide  and/or 
protein.  In  particular,  the  research 
projects  will  make  routine  use  of  the 
most  advanced  commercially  currently 
available  reverse  phase  HPLC  methods 
for  the  separation  and  direct 
introduction  of  proteins  and  peptides 
into  the  mass  spectrometer.  Application 
Received  by  Commissioner  of  Customs: 
December  18, 1992. 
Frank  W.  Crael, 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  93-2843  Filed  2-5-93;  8:45  am) 
MLLINO  COOC  KIO-OS-F 


National  Ocaanic  and  Atmoapharic 
Admlnlatration 

Pacific  Fiahary  Managamant  Council; 
Put>lic  Maating 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  Pacific  Fishery  Management 
Coimcil's  Salmon  Technical  Team  will 
hold  a  public  meeting  on  February  16- 
19, 1993,  at  the  Council's  office  (address 
below). 

The  meeting  will  begin  on  February 
16  at  10  a.m.  to  draft  the  1993  stock 
status  report.  This  report  will  be 
distributed  to  the  public  about  March  1, 
1993,  and  reviewed  at  the  Council 
meeting  in  Burlingame,  California  on 
March  9. 

Oral  or  written  statements  pertaining 
to  salmon  abundance  projections  will  be 
accepted  at  appropriate  times  during  the 
meeting  session. 

For  more  information  contact  John 
Coon,  Staff  Officer  (Salmon),  Pacific 
Fishery  Management  Council,  suite  420, 
2000  SW.  First  Avenue.  Portland,  OR 
97201;  telephone:  (503)  326-€352. 

Dated:  February  2, 1993. 
David  S.  Cmtin, 

Acting  Director,  Office  of  Fisheries 
Ckmservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  93-2866  Filed  2-5-93;  8:45  am) 
BUXMO  COOE  361»-22-M 


Endangered  Spaciaa;  Parmlta 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Issuance  of  Modification  No.  1 
to  Permit  No.  732  (P423A). 

SUMMARY:  On  February  25, 1991,  notice 
was  published  in  the  Federal  Register 
(56  FR  7683)  that  Permit  No.  732  had 
been  issued  to  Dr.  Mary  L.  Moser  and 
Mr.  Steve  W.  Ross. 

Notice  is  hereby  given  that  on 
February  2, 1993,  as  authorized  by  the 
provisions  of  the  Endangered  Species 
Act  (16  U.S.C.  1531-1543)  and  the 
regulations  governing  endangered  fish    . 
and  wildhfe  (50  CFR  parts  217-222),  the 
National  Marine  Fisheries  Service 
modified  Permit  No.  732  to  extend  the 
effective  date  through  March  31, 1996. 

Issuance  of  this  Permit  as  required  by 
the  Endangered  Species  Act  of  1973  was 
based  on  a  finding  that  such  Permit;  (1) 
was  applied  for  in  good  faith;  (2)  will 
not  operate  to  the  disadvantage  of  the 
endangered  species  which  is  the  subject 
of  this  Permit;  (3)  is  consistent  with  the 
purposes  and  policies  set  forth  in 
section  2  of  the  Endangered  Species  Aa 
of  1973.  This  Permit  was  also  issued  in 
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accordance  with  and  is  subject  to  parts 
220-222  of  title  50  CFR,  the  National 
Marine  Fisheries  Service  regulations 
goveming  endangered  species  permits. 

This  Modification  became  eSactive 
upon  signature. 

The  Permit  and  Modification 
documentation  are  available  for  review 
in  the  following  offices  by  appointment: 

Office  of  Protected  Resources, 
National  Marine  Fisheries  Service,  1335 
East  West  Highway,  room  7330,  Silver 
Spring.  MD  20910  (301/713-2289);  and 

Southeast  Region,  National  Marine 
Fisheries  Service,  9450  Koger  Blvd.,  SL 
Petersburg,  PL  33702  (813/893-3141). 

Dated:  February  2. 1993. 
MkhMlF.llllmaii. 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[PR  Doc.  93-2955  Filed  2-5-93;  8:45  ami 
MUJNQ  COOe  lf10-«-M 


Marine  Mammait 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 
ACTK>NS:  Issuance  of  Scientific  Research 
Permit  (P523). 

On  November  20, 1992,  notice  was 
published  in  the  Federal  Register  (57 
FR  54771)  that  an  apphcation  had  been 
filed  by  Adam  Frankel,  University  of 
Hawaii  at  Manoa,  Department  of 
Oceanography,  1000  Pope  Road, 
Honolulu,  HI  96822,  for  a  permit  to 
approach  up  to  1000  humpback  whales 
[Megaptera  novaeong/jae)  annually  over 
a  Rve-year  period  during  the  course  of 
acoustic  playback  experiments  and 
photo-identification,  observational 
studies. 

Notice  is  hereby  given  that  on 
February  1, 1993..  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361-1407)  and  the  Endangered 
Species  Act  of  1973  (16  U.S.C.  1531- 
1543],  the  National  Marine  Fisheries 
Service  issued  a  permit  to  the  above 
applicant  to  harass  the  species/numbers 
of  marine  mammals  described  above 
during  the  1993  field  season,  subject  to 
certain  conditions  set  forth  therein. 

Issuance  of  this  permit,  as  required  by 
the  Endangered  Species  Act  of  1973,  is 
based  on  the  findings  that  the  permit: 
(1)  Was  appUed  for  in  good  foith;  (2) 
will  not  operate  to  the  disadvantage  of 
the  endangered  species  which  is  the 
subject  of  the  Permit;  and  (3)  is 
consistent  with  the  purposes  and 
poUcies  set  forth  in  Section  2  of  the  Act. 
This  permit  was  also  issued  in 
accordance  with  and  is  subject  to  parts 
220-222  of  title  50  CFR.  the  National 


Marine  Fisheries  Service  regulations 

governing  endangered  species  permits. 
The  permit  and  assoaated  docimients 

are  available  for  review,  by 

appointment,  in  the  foUowing''offic8s: 

Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  NOAA, 
1335  East- West  Hwy.,  Silver  Spring. 
MD  20910  (301/713-2289); 

Director,  Southwest  Region,  National 
Marine  Fisheries  Service.  NOAA.  501 
W.  Ocean  Blvd.,  suite  4200,  Long 
Beach,  CA  90801-4213  (310/980- 
4016);  and 

Coordinator,  Pacific  Area  Office, 
Southwest  Region,  National  Marine 
Fisheries  Service,  NOAA,  2570  Dole 
Street,  Honolulu,  HI  96822-2396 
(808/955-8831). 

Dated:  February  1, 1993. 
Mkhaal  F.  Tillman, 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc  93-2971  Filed  2-5-93;  8:45  am) 
I  COOE  SBie-2»4l 


Marine  Mammala;  Permita 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACnON:  Request  for  Modification  of 
Permit  No.  782  {P771#61). 

Notice  is  hereby  given  that  the 
National  Marine  Mammal  Laboratory, 
Alaska  Fisheries  Science  Center, 
Northwest  Region,  7600  Sand  Point 
Way,  NE.  BIN  Cl 5 700— Building  1, 
Seattle,  WA  98115-0070,  requested  a 
modification  to  Permit  No.  782,  issued 
on  May  26. 1992  (57  FR  24597),  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407)  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216). 

Permit  No.  782  currently  authorizes 
studies  of  immune  response  in 
Cahfomia  sea  lions.  The  appUcant  is 
now  requesting  authorization  to 
recaptiuB  50  of  200  previously 
immimized  animals  for  further    . 
evaluation  of  the  competence  of  their 
immune  systems. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  pubhc  hearing  on  this  modification 
request  should  be  submitted  to  the 
Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  1335  East- 
West  Hwy.,  room  7324,  Silver  Spring. 
MD  20910.  within  30  days  of  the 


publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  appUcation 
would  be  appropriate,  The  holding  of 
such  hearing  is  at  the  discretion  ofthe 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  modification  request  are 
summaries  of  those  of  me  Applicant  and 
do  not  necessarily  reflect  the  views  of  ' 
the  National  Marine  Fisheries  Service. 
Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices  by  appointment: 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Hwy..  suite  7324,  Silver  Spring. 
MD  20910  (301/713-2289); 
Northwest  Region,  National  Marine 
Fisheries  Service,  NOAA,  7600  Sand 
Point  Way,  NE.  BIN  C15700— 
Building  1,  Seattle.  WA  98115-0070 
(206/526-6150);  and 
Director,  Southwest  Region.  National 
Marine  Fisheries  Service,  NOAA,  501 
West  Ocean  Boulevard,  suite  4200, 
Long  Beach.  CA  90802,  (310/980- 
4016). 

Dated:  February  2, 1993. 
MichMd  F.  TiUman. 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[PR  Doc.  93-2972  Filed  2-5-93;  8:45  am] 

MUMO  CODE  »10-t2-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Umlta  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Producta  Produced  or  Manufactured  in 
India 

February  2, 1993. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  reducing 

limits. 

EFFECTIVE  DATE:  February  9, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Aldrich,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6705.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

8UPP1.EMENTARY  INFORMATION: 


AallMrity:  BxBcutive  Ordar  116S1  of  Mmdi 
3, 1972,  as  amended;  section  204  of  the 
Agricultainl  Act  of  19S6.  w  imended  (7 
U.S.C.  1B64). 

The  current  limits  for  certain 
categories  are  being  reduced  far 
caTT3ribrward  used. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORREIATION:  Textile  and  Apparel 
Categories  with  the  Hannonized  TariJEf 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54076. 
published  on  November  23, 1902).  Also 
see  57  FR  56328,  published  on 
November  27, 1992. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
|.  Haydea  Boyd. 

Acting  Chairman,  Committee  for  the 
Implementation  c^  Textile  AgteementB. 

Committee  fior  die  Implonentation  of  Textib 
AgreeBSBts 
February  2. 1993. 
Commiidooer  of  Customs, 
Department  of  the  Tnasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  20, 1992,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manuiactured  in  India  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1993  and  extends  through 
December  31, 1993. 

Effective  on  February  9, 1993,  you  are 
directed  to  amend  the  directive  dated 
November  20, 1992  to  reduce  the  limits  for 
the  following  categories,  as  provided  under 
the  terms  of  the  current  bilateral  agreement 
between  the  Governments  of  the  United 
States  and  India: 


Catogoiy 


Leveis  In  Oroup  I 

34(V640 

341 


Ac|u8tad  tweive-month 


1.410.750  dozen. 

3,160.6S5  dozen  ol  wMch 
not  mora  Stan 
2,012,489  dozen  ahaa 
be  in  Category  341-Y* 

480,000  Idiogwnt. 

990,200  dozen. 


'Tlw  IMIs  IWM  ml  bMn  mtfauti  to  accouit  tor  any 

Irr.pyts  expoitad  tIMr  OaoanntMr  31.  1992. 

'Catnory    341-V:    oniy    HTS    numbtr*    S204a2.306a 
6206.30.S010  and  •SOS.WXnO. 

'Category  369-8:  only  HTS  numbar  6307.10.2006. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  5S3(a)(l). 


Sincerely, 
J.  Hayden  Boyd, 

Acting  Chairman,  Committee  for  the 
Implemen  lotion  of  Ttatde  A^irseswfrts. 
[FR  Doc.  93-2921  FUed  2-S-93: 8:45  am] 


Ad)uttmMit  of  an  Import  Umlt  and 
GuarantMd  Accms  Ltvals  for  Cortirin 
Cotton  and  Man  Madi  WbarTaxtHa 
Products  Producad  or  Manufactured  In 
Jantrica 

February  2, 1993. 

AGENCY:  Conunittae  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  inoeasing  a 
limit  and  guaranteed  access  levels. 

EFFECTIVE  DATE:  Febniary  9, 1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman.  Intwnational  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  levels,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5fi50.  For  information  on 
embargoes  and  quota  re-op«iings.  call 
(202) 482-3715. 

SUPPLEMENTARY  M^ORMATK>N: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 

The  United  States  Government  has 
agreed  to  increase  the  1993  guaranteed 
access  levels  for  Categories  352/652  and 
632.  Also,  in  a  Memorandum  of 
Understanding  dated  January  15, 1993, 
the  Governments  of  the  United  States 
and  Jamaica  agreed  to  convert  the  1993 
designated  consultation  level  for 
Categories  352/652  to  a  specific  limit  at 
an  increased  level. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tari£f 
Schedule  of  the  United  States  (see 
Federal  Register  notice  57  FR  54976. 
published  on  November  23, 1992).  Aiso 
see  57  FR  60512,  published  on 
December  21, 1992. 

The  letter  to  the  Commissions  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 


only  in  the  implementation  of  certain  of 
its  proviskma. 

I  III  uA^  Tl»i»J 

Acui^  Chtui  iJNin.  CcMiiiJiJUee  for  the 
Implenmttatkm  tfTextOe  AgreemenU. 

CommtttM  for  the  iB^MBMtattn  arTBdOi 


February  2,1993. 
Commissioner  of  Customs, 
Departmtent  of  the  Trtaauy.  WasUngton,  DC 
20229. 

Dear  Commiwiaiwr  This  directive 
amends,  but  does  not  caooel,  the  dliecUve 
issued  to  yon  on  Deoendwr  IS,  1902,  by  the 
ChaimiaB,  Cffliimittee  far  the  fanptemeBtatioii 
of  Textile  Agreements.  That  directive 
concerns  iinparts  of  certain  cotton,  wool, 
man-made  noer  and  odier  vegetable  ffinr 
textiles  and  textile  products,  produced  or 
manufectured  la  |amaica  and  exported 
during  the  twelve-month  period  which  1 
on  January  1, 1993  and  extends  through 
December  31, 1993. 

Effective  on  February  9, 1993,  you  an 
directed  to  amend  the  December  IS.  1992 
directive  to  iDcreese  tlw  limit  far  Categories 
3S2/6S2  to  1 ,500,000  dozen  >. 

Also,  you  are  directed  to  Increase  the 
guaranteed  access  levels  for  the  following 
categories: 


Cataoory 

Amended  Buarameed  eo- 

caae  level 

V»?«52     ...    _    . 
KV 

8,000.000  dozaa 
4,500.000  dozen  pahs. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fell  within  the  foreign  affairs 
exception  to  the  rulemaUng  provisions  of  S 
U.S.C.  S53(aXl). 

Sincerely, 
J.  Hayden  Boyd. 

Acting  Chainnan.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  93-2920  Filed  2-5-93i  «:45  am] 
aauNQ  CODE  i6io-cm-r 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMMtSTRATION 

OMB  Clearanca  Raquaat  for  Coat 
Impact  Propoaala 

agency:  Department  of  Defense  (DOD). 

General  Services  Administration  (GSA), 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Notice  of  new  request  for  OMB 

clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 


>  The  limil  ha*  not  been  ad|u*tad  to  account  far 
any  imports  exported  altar  Dacamber  31. 1982. 


7550 


Fed«al  Regiater  /  Vol.  58,  No.  24  /  Monday.  February  8,  1993  /  Notices 


U.S.C  ch.  35),  the  Federal  Acquisition 
Regulation  (FAR)  Secretariat  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  an  information  collection 
system  pertaining  to  cost  impact 
proposals  submitted  under  cost 
Accoimting  Standards  Administration 
requirements. 

ADDRESSES:  Send  comments  to  Mr.  Peter 
Weiss,  FAR  Desk  Officer.  Office  of 
Management  and  Budget.  New 
Executive  Office  Building,  room  3235, 
1725  17th  Street,  NW..  Washington.  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beverly  Fayson.  Office  of  Federal 

Acquisition  Policy,  GSA  (202)  501- 

4755. 

SUPPLEMENTARY  MFORMATION: 

A.  Purpose 

FAR  30.6  and  52.230-5  include 
pertinent  rules  and  regulations  related 
to  the  Cost  Accounting  Standards  along 
with  necessary  administrative  policies 
and  procedures.  These  administrative 
poUcies  require  certain  contractors  to 
submit  cost  impact  estimates  and 
descriptions  of  changes  in  cost 
accounting  practices  and  also  to  provide 
information  on  CAS-covered 
subcontractors. 

The  information  is  used  by 
contracting  officers  to  ensure  that  the 
contractors  and  subcontractors  comply 
with  pertinent  CAS  requirements. 

B.  Annual  Reporting  Burden 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents,  644; 
responses  per  respondent,  2.27;  total 
annual  responses,  1,462;  hoxxis  per 
response.  200;  and  total  response 
burden  hours,  292,400. 

OBTAMWG  COPIES  OF  PROPOSALS: 
Requester  may  obtain  copies  of  Office  of 
Management  and  Budget  applications  or 
justifications  from  the  General  Services 
Administration,  FAR  Secretariat  (VRS), 
room  4037,  Washington  DC  20405, 
telephone  (202)  501-4755.  Please  dte 
OMB  clearance  request  regarding  Cost 
Accounting  Standards  Administration, 
in  all  correspondence. 

Dated:  January  27, 1993. 
Beverly  Fayton, 
FAB  Secretariat. 

|FR  Doc.  93-2855  Filed  2-5-93;  8:45  am] 
BHJJNG  COOC  «20-»4-M 


DEPARTMENT  OF  DEFENSE 

Offic*  of  th«  Secretary 

Defenae  Science  Board  Taek  Force  on 
Defence  Nuclear  Agency 

ACTION:  Notice  of  Advisory  Committee 
Meetings.  


summary:  The  Defense  Science  Board 
Task  Force  on  Defense  Nuclear  Agency 
will  meet  in  closed  session  on  February 
1&-19  at  Lawrence  Livermore  National 
Laboratory,  El  Segundo,  California  and 
on  March  4-5. 1993  at  1700  N.  Moore 
Street.  Rosslyn.  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Director,  Defense 
Research  and  Engineering  on  scientific 
and  technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings  the  Task 
Force  will  review  the  technology  base 
program  and  technology  application 
programs  of  the  Defense  Nuclear  A^ncy 
PNA)  to  determine  the  impact  on 
national  security  of  the  possible 
cessation  of  imderground  nuclear 
weapons  effects  testing,  and  the  planned 
reduction  in  developing  new  nuclear- 
survivable  weapon  systems. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  No.  92-463.  as  amended  (5 
U.S.C.  App.  n,  (1988)),  it  has  been 
determined  that  these  DSB  Task  Force 
meetings,  concern  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1988).  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 

Dated:  February  2. 1993. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense 
(FR  Doc.  93-2834  Filed  2-5  -93;  8:45  am] 

BN.UNO  CODE  M10-01-M 

Defense  Science  Board  Tasic  Force  on 
Global  Surveillance;  IMeetinga 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 

summary:  The  Defense  Science  Board 
Task  Force  on  Global  Surveillance  will 
meet  in  closed  session  on  February  16- 
17,  May  4-5.  and  July  7-8, 1993,  in  the 
Washington,  DC  area. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Director,  Defense 
Research  and  Engineering  on  scientific 
and  technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings  the  Task 
Force  will  examine  and  make 
recommendations  on  the  global 
surveillance  needs  of  the  DoD  for  the 
future  including:  operational  needs. 


systems  architectiue.  system  elements, 
and  technologies. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act. 
Public  Law  No.  92-463.  as  amended  (5 
U.S.C.  App.  n.  (1988)).  it  has  been 
determined  that  these  DSB  Task  Force 
meetings  concern  mattera  listed  in  5 
U.S.C.  552b(c)(l)  (1988),  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public 

Dated:  February  2, 1993. 
Linda  M.  BynoB. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc  93-2835  Filed  2-S-93;  8:45  am] 
■UMQ  COoe  »i».«i-« 

Defenae  Science  Board;  Meetinga 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 

SUMMARY:  The  Defense  Science  Board 
will  meet  in  closed  session  on  March 
10-11,  May  12-13,  and  October  20-21, 
1993  at  the  Pentagon,  Arlington. 
Virginia. 

Tne  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific 
and  technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  these  meetings  the  Defense 
Science  Board  will  discuss  interim 
findings  and  tentative  recommendations 
resulting  from  ongoing  Task  Force 
activities.  The  Board  will  also  discuss 
plans  for  future  consideration  of 
scientific  and  technical  aspects  of 
specific  strategies,  tactics,  and  policies 
as  they  may  affect  the  U.S.  national 
defense  posture. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  No.  92-463,  as  amended  (5 
U.S.C.  App.  n,  (1988)),  it  has  been 
determined  that  these  Defense  Science 
Board  meetings,  concern  matters  listed 
in  5  U.S.C.  552b(c)(l)  (1988).  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 

Dated:  February  2, 1993. 

Linda  M.  Bjrnum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  93-2836  Filed  2-5-93;  8:45  am] 
BtUJNO  COOC  M10-M-M 


Department  of  the  Air  Force 

USAF  Scientific  Adviaory  Board 
MeeUng 

The  Mid  Course  Panel  of  the  USAF 
Scientific  Advisory  Board's  Committee 
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on  Options  lor  Theater  Air  Defense  will 
meet  on  3  March  1993.  at  Hxintsville,  AL 
from  6  a.m.  to  5  p  jn. 

The  purpose  of  this  meeting  will  be  to 
receive  briefings  and  gather  information 
on  issues  related  to  theatm  air  defense. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  title  5,  United  States  Code, 
specifically  subparagraphs  (1]  and  (4) 
thereof 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703)  697-4811. 
PatiyJ.CMiMr. 

Air  Force  Federal  Register  Liaison  Officer 
[FR  Doa  Q3-2898  Filed  2-S-93: 8:45  am] 
BILUNO  cooc  ssio-m-M 


USAF  Scientific  Advieory  Board 
Meeting 

The  Quise  Missile  Panel  of  the  USAF 
Scientific  Advisory  Board's  Committee 
on  Options  for  Theater  Air  Defense  will 
meet  on  18-19  March  1993,  at  The 
ANSER  Corporation.  1215  Jefferson 
Davis  Highway.  Arlington,  VA  from  8 
a.m.  to  S  p.m. 

The  purpose  of  this  meeting  will  be  to 
receive  briefings  and  gather  information 
on  issues  related  to  theater  air  defense. 

The  meeting  will  be  dosed  to  the 
public  in  accordance  with  section 
552b(c)  of  title  5,  United  States  Coda, 
specifically  subparagraphs  (1)  and  (4) 
thereof 

For  further  information,  contact  the 
Scientific  Advls(»7  Board  Secretariat  at 
(7U3J  697-4811. 
Patsy  |.  Casuer, 

Air  Force  Federal  Register  Liaison  Offhet. 
(FR  Doa  93-2885  Filed  2-5-93;  8:45  am] 
BIOJNO  CODE  SS10-01-M 


USAF  Scientific  AdviMKy  Board; 
Meeting 

The  Boost  Phase  Panel  of  the  USAF 
Scientific  Advisory  Bocu^'s  Committee 
on  Options  for  Theater  Air  Defense  will 
meet  on  24  Mardi  1993,  at  the  ANSER 
Corporaition,  1215  Jefferson  Davis 
Highway,  Arlington,  VA  from  8  a.m.  to 
5  p.m. 

The  purpose  of  this  meeting  will  be  to 
receive  briefings  and  gather  information 
on  issues  related  to  theater  air  defense. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  title  5,  United  SUtes  Code, 
specifically  sxibparagraphs  (1)  and  (4) 
thereof. 


For  ftuther  infonnatioo,  contact  the 
Sdaotific  Adviaoiy  Board  Secretariat  at 
(703)  697-4811.  ^^ 

FatefLCoMMr. 

Air  Force  Federal  lUfpster  Uaison  Officer. 
(FK  Doc  03-2886  PUed  2-5-03;  8:4S  am] 
MUJNa  ooot  aMA-at-M 

USAF  SdenlMe  Advieory  Board; 

The  USAF  Scientific  Advisory 
Board's  Committee  on  Options  for 
Theater  Air  Defanse  will  meet  on  March 
25-26. 1993,  at  The  ANSER 
Corporation,  Crystal  Gateway  3, 1215 
Jeffarson  Davis  Highway,  Arlington,  VA 
from  8  a.nL.  to  5  p  jn. 

The  piupose  of  this  meeting  will  be  to 
receive  briefings  and  gather  information 
on  issues  related  to  theater  air  defense. 

The  meeting  will  be  closed  to  the 
pubUc  in  accordance  with  section 
552b(c)  of  title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703) 697-4811. 
Patsy  J.  (Conner, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc  93-2934  Filad  2-5-93;  6:45  am] 
■ILUNa  CODE  »!t-m-M 


USAF  Sdenttflc  Advieory  Board 
Meeting 

The  Mid  Course  Panel  of  the  USAF 
Scientific  Advisory  Board's  Committee 
on  Options  for  Theater  Air  Defense  will 
meet  on  12  April  1993,  at  San  Antonio, 
TX  from  8  a.m.  to  5  p.m. 

The  purpose  of  this  meeting  wnll  be  to 
receive  briefings  and  gather  information 
on  issues  related  to  theater  air  defense. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  section 
552b(c)  of  title  5.  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereo£ 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(703) 697-4811. 
Patsy  J.  CouHT. 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc  03-2887  FUed  2-«-03;  8:45  am] 
MLUNa  OOOC  SMO-M-II 


DEPARTMBfT  OF  BCRQY 
Notice  of  Announcemoiil  of  Dataa, 

Scoping  Maatlnga  on  the 
Programmatic  Envkonmantal  Impact 
Statement  for  the  Qround-Water 
fteatoration  Ptiaaa  of  ttie  Uranium  Mn 
TaBli^  Remedial  Action  Pro^ 

AGENCY:  Etepartment  of  Energy. 
ACDON:  Notice. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  announced  on  November 
18, 1992.  (57  FR  54374-7)  its  intent  to 
prepare  a  programmatic  environmental 
imp>act  statement  (PEIS)  pursuant  to  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C  4321  et  seq.) 
to  assess  the  potential  environmental 
consequences  of  the  alternatives  for 
conducting  a  ground-water  compUanoe 
program  fm  inactive  mill  tailings  sitae 
under  the  Uraniimi  Mill  Tailings 
Radiation  Control  Act  (UMTRCA),  and 
to  conduct  a  aeries  of  public  scoping 
meetings.  This  Federal  gegiater  Notice 
supplements  the  November  18. 1992. 
issuance  and  provides  the  dates  and 
locations  for  the  pubUc  scoping 
meetings  to  be  held  in  February,  March, 
and  April  1993. 

DATES:  The  public  is  invited  to  sxibmlt 
comments  on  the  scope  of  the  Uranium 
Mill  Tailings  Remedial  Action 
(UMTRA)  Ground- Water  PEIS.  A  total  of 
13  public  scoping  meetings  are 
scheduled  to  be  held  to  receive 
comments  on  the  PEIS  from  December 
1992  through  April  1993.  Two  scoping 
meetings  were  conducted  in  December 
1992;  the  dates  and  locations  of  the  11 
remaining  public  scoping  meetings  are 
provided  below  under  Locations  of 
Public  Scoping  Meetings.  The  specific 
meeting  places  and  times  of  the  scoping 
meetings  %viU  be  announced  in  local 
media  at  least  15  dajrs  before  each 
planned  meeting.  To  ensure 
consideration  in  preparation  of  the 
PEIS,  comments  should  be  postmariud 
by  April  23, 1993.  Comments  received 
after  this  date  will  be  ccmsldered  to  the 
extent  practicable. 

ADDRESSES:  Written  comments  on  the 
scope  of  the  UMTRA  Ground-Water 
PEIS,  requests  to  speak  at  the  scoping 
meetings,  and  questions  concerning  the 
UMTRA  Project  should  be  directed  to: 
Mr.  Albert  Chemoff,  Pro)ect  Manager, 
UMTRA  Project  Officer.  U.S. 
Department  of  Energy.  5301  Central 
Avenue,  NE.,  sxiite  1720,  Albuquerque, 
New  Mexico  87108.  (505)  845-4628,  Fax 
comments  to:  (505)  845-4023. 
FOR  FURTHER  INFORMATION:  For  further 
information  on  the  DOE  NEPA  proceas. 
contact  Ms.  Carol  M.  Borgstrom. 
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Director,  Office  of  NEPA  Oversight  (EH- 
25).  U.S.  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-4600 
or  (800) 472-2756. 

SUPPI^MENTARY  MFORMA-nON:  For  the 
reader's  convenience,  the  following 
summary  is  repeated  from  the  Notice  of 
Intent  DOE  published  on  November  18, 
1992  (57  FR  54374-7),  from  which 
further  details  may  be  obtained. 

Background 

The  purpose  of  the  UMTRA  Groimd- 
Water  PEIS  is  to  develop  a  strategy  for 
determining  the  appropriate  ground- 
water compliance  method(s)  to  be 
implemented  at  the  24  UMTRA  Project 
sites.  The  UMTRA  Ground-Water  PEIS 
will  include  discussions  of  the  potential 
mediods  of  complying  with  the  U.S. 
Environmental  Protection  Agency's 
ground-water  cleanup  standards,  such 
as  restoring  groimd  water  to  background 
levels;  restoring  ground  water  to  hetdth- 
based  levels  referred  to  as  maximum 
concentration  limits;  restoring  groimd 
water  to  less  restrictive  alternate 
concentration  levels  that  would  still 
protect  hiunan  health  and  the 
environment;  and  applying  site-specific 
supplemental  standards.  TTie  PEIS  will 
evaluate  a  range  of  groxmd-water 
remediation  approaches  and 
technologies,  ranging  from  passive 
remediation  methods  such  as  natural 
flushing  to  active  methods  such  as 
extraction  and  treatment  of  the 
contaminated  ground  water.  The  PEIS 
will  assess  the  programmatic 
environmental  impacts,  including 
cumulative  impacts,  associated  with  the 
different  alternatives.  DOE  intends  to 

ftrepare  additional  NEPA  documents 
i.e.,  environmental  assessments  (EAs)] 
for  UMTRA  Project  sites  where  ground- 
water compliance  actions  will  be 
needed  as  specified  in  the  PEIS  Record 
of  Decision  (ROD).  The  EAs  will  tier  off 
the  PEIS  and  will  incorporate  other 
existing  NEPA  documents  and  technical 
reports  by  reference.  These  EAs  will 
provide  s)te-speciGc  analyses  of 
environmental  issues  such  as 
floodplains  and  wetlands,  cultural 
resources,  threatened  and  endangered 
species,  etc. 

Public  Scoping  Meetingt  and  Invitation 
to  Comment 

IX)E  is  committed  to  providing 
opportunities  for  public  involvement  by 
individuals  and  organizations  in  this 
and  other  DOE  plaiming  activities.  The 
public  scoping  process  began  with  the 
November  18, 1992,  Fedo-al  Register 
announcement  that  DOE  will  prepare  a 
PEIS  to  assess  the  potential 
environmental  consequences  of  the 


alternatives  for  conducting  a  ground- 
water compliance  program  for  inactive 
mill  tailings  sites  \mder  UMTRCA.  To 
ensure  that  a  full  range  of  issues  related 
to  ground-water  compbance  at  the 
UMTRA  Project  sites  is  addressed,  DOE 
invites  oral  and  written  comments  on 
the  proposed  scope  of  the  UMTRA 
Groimcf  Water  PEIS  from  all  interested 
parties.  Written  comments  can  be 
submitted  without  attending  a  public 
scoping  meeting  by  sending  the 
comments  to  the  location  specified 
above  under  ADDRESSES.  Written 
comments  will  also  be  accepted  at  the 
scoping  meeting.  Written  and  oral 
comments  will  be  given  equal  weight  in 
defining  the  scope  of  the  PEIS  and 
issues  to  be  addressed.  As  previously 
mentioned,  to  ensure  consideration  in 
preparation  of  the  PEIS,  written 
comments  should  be  postmarked  by 
April  23. 1993. 

Comments  received  after  this  date 
will  be  considered  to  the  extent 
practicable. 

The  scoping  meetings  will  begin  with 
a  welcome  and  introduction,  followed 
by  short  presentations  by  DOE  officials 
on  the  PEIS  process  and  the  UMTRA 
Project.  Interested  individuals  and 
organization  spokespersons  will  then 
have  an  opportunity  to  present  oral 
comments  to  DOE  representatives.  DOE 
will  not  conduct  the  scoping  meetings 
as  evidentiary  hearings  and  will  not 
cross-examine  the  speakers.  However, 
DOE  representatives  may  ask  questions 
for  clarification.  Individuals  requesting 
to  speak  on  behalf  of  an  organization 
must  identify  the  organization.  To 
ensure  that  all  who  wish  to  speak  have 
an  opportunity,  a  5-minute  limit  will  be 
imposed  on  each  individual  speaker  and 
a  10-minute  limit  on  speakers 
representing  organizations.  Comments 
will  be  recorded  and  will  become  part 
of  the  scoping  meeting  record.  Speakers 
are  encouraged  to  provide  a  written 
copy  of  their  oral  comments  for  the 
record  during  the  meeting. 

Before  the  public  scoping  meetings. 
DOE  will  conduct  informal  orientation 
meetings  designed  to  facilitate  the 
maximum  possible  interchange  between 
the  public  and  DOE.  At  these  meetings, 
the  pubhc  will  be  given  a  brief  overview 
of  the  ground-water  compliance  phase 
of  the  UMTRA  Project,  ^^^e  meetings 
vfiW  then  be  opened  up  to  all 
participants  for  discussion.  The  dates, 
times,  and  locations  of  these  meetings 
will  be  announced  in  the  local  media. 
After  the  public  scoping  process  is 
complete,  an  UMTRA  Ground-Water 
PEIS  Implementation  Plan  (IP)  will  be 
prepared  and  made  available  to  the 
public.  The  IP  will  record  the  results  of 
the  scoping  process  and  describe  the 


alternatives  and  issues  to  be  evaluated 
in  the  UMTRA  Ground-Water  Project 
PEIS.  DOE  intends  to  complete  the  draft 
PEIS  by  late  1993.  Availabihty  of  the 
draft  PEIS  will  be  annoimced  in  the 
Federal  Register,  and  public  comments 
will  be  solicited.  Comments  on  the  draft 
PEIS  vfill  be  considered  in  identifying 
and  evaluating  issues  and  alternatives 
and  in  preparing  the  final  UMTRA 
Ground-Water  Project  PEIS.  DOE 
expects  to  issue  the  final  PEIS, 
including  responses  to  public  comments 
received  on  the  draft  PEIS.  by  late  1994. 
EXDE  will  select  a  remedial  action 
alternative  in  the  ROD  to  be  issued  no 
sooner  than  30  days  after  the  final  PEIS 
is  issued.  Following  completion  of  the 
UMTRA  Ground-Water  Project  PEIS  and 
ROD,  a  Mitigation  Action  Plan  (MAP) 
that  addresses  mitigation  commitments 
expressed  in  the  ROD  will  be  prepared. 
No  action  directed  by  the  ROD  that  is 
the  subject  of  a  mitigation  commitment 
will  take  place  before  the  MAP  is 
prepared. 

When  completed,  copies  of  the 
scoping  meeting  transcripts,  the  IP,  and 
major  references  used  in  preparing  the 
UMTRA  Ground- Water  PEIS  will  be 
available  at  the  DOE  Public  Reading 
Room,  DOE  National  Atomic  Museum, 
Kirtland  Air  Force  Base,  Building 
20358,  Albuquerque,  NM  87185-5400, 
Monday  through  Friday,  during 
business  hours  (9  a.m.  to  5  p.m.).  The 
transcript  of  each  scoping  meeting  will 
also  be  made  available  for  inspection  at 
the  DOE  Freedom  of  Information 
Reading  Room  (room  lE-190),  Forrestal 
Building,  1000  Independence  Avenue 
SW..  Washington,  DC  20585,  Monday 
through  Friday,  during  business  hours 
(9  a.m.  to  4  p.m.). 

Those  persons  who  do  not  wish  to 
submit  comments  or  suggestions  during 
the  scoping  period  but  who  would  like 
to  receive  a  copy  of  the  draft  PEIS  for 
review  and  comment  should  notify  Mr. 
Albert  Chemoff  at  the  address  listed 
above. 

Location  of  Public  Scoping  Meetings 

Public  scoping  meetings  will  be  held 
in  13  locations;  the  first  two  scoping 
meetings  were  held  in  Falls  City.  Texas, 
and  Durango,  Colorado,  on  December  8, 
1992,  and  December  10, 1992. 
respectively. 

"The  11  remaining  public  scoping 
meetings  will  be  held  at  the  locations 
and  dates  provided  below.  Times  and 
specific  meeting  places  will  be 
aimounced  in  the  local  public  media  at 
least  15  days  in  advance  of  the  planned 
meetings. 

Gunnison,  Colorado— February  24, 1993 
Riverton.  Wyoming— March  9, 1993 


Bowman,  North  Dakota — March  18. 

1993 
Window  Rock,  Arizona — March  23, 

1993 
Tuba  Qty.  Arizona— March  24, 1993 
Moenkopi,  Arizona — ^March  25, 1993 
Canonsbiug,  Pennsylvania — April  1, 

1993 
Rifle,  Colorado— April  6, 1993 
Grand  Junction,  Colorado — April  8, 

1993 
Salt  Lake  City,  Utah— April  13, 1993 
Lakeview,  Oregon — April  15, 1993 

Issued  in  Washington,  DC,  this  3d  day  of 
February,  1993. 
Peter  N.  Bnish. 

Acting  Assistant  Secretary,  Environment, 
Safety  and  Health . 

(FR  Doc  93-2967  Filed  2-5-93;  8:45  am] 
WLUNO  CODE  MS0-01-H 


Federal  Energy  Regulatory 
Commission 

[Dockat  No.  QF87-429-002] 

Onondaga  Cogeneration  Limited 
Partnership;  Supplement  to  Filing 

February  2, 1993. 

On  January  29, 1993,  Onondaga 
Cogeneration  Limited  Partnership 
(Applicant)  tendered  for  filing  a  second 
supplement  to  its  filing  in  this  docket. 
No  determination  has  been  made  that 
the  submittal  constitutes  a  complete 
filing. 

The  supplement  provides  additional 
information  pertaining  primarily  to  the 
technical  data  and  the  ownership 
structure  of  the  cogeneration  facility. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  by 
February  19, 1993,  and  must  be  served 
on  the  applicant.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD.  Cuhall. 
Secretary. 

[FR  Doa  93-2942  Filed  2-5-93;  8:45  am] 
nuMQ  cooE  iTir-oi-ii 


[Doctot  Nor  ER«2-33fr-4)00.  a(  H.] 

Rochester  Gas  &  Electric  Corp.  et  al.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Hilnga 

January  29. 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Rochester  Gas  and  Electric  Corp. 

[Docket  No.  ER93-338-0001 

Take  notice  that  on  January  25, 1993, 
Rochester  Gas  and  Electric  Corporation, 
a  member  of  the  New  York  Power  Pool 
(NYPP),  filed  with  the  Commission  the 
Station  80  Capacitor  Facilities 
Agreement  between  itself  and  the  other 
members  of  NYPP.  Under  this 
Agreement,  Rochester  will  purchase, 
own,  install,  operate  and  maintain  a  345 
kV  capacitor  bank  and  associated 
facilities  (Capacitor)  installed  on  the  345 
kV  bus  of  the  Station  80  terminal  of  the 
NYPP  cross-state  345  kV  transmission 
system,  will  be  reimbursed  for  the 
annual  charges  on  the  Capacitor  and  for 
expenses  incurred  by  it  in  the 
installation,  maintenance  and  op>eration 
thereof. 

Rochester  requests  that  the  proposed 
amendment  be  made  effective  as  of 
January  1, 1991,  and  states  that  all 
parties  to  the  Agreement  have  agreed  to 
the  proposed  effective  date.  Rochester 
further  states  that  copies  of  the  filing 
were  served  on  the  parties  and  on  the 
New  York  State  Public  Service 
Commission. 

Comment  date:  February  12, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Central  Vermont  Public  Service  Corp. 

[Docket  Nos.  ER93-238-000,  ER93-239-0O0. 
ER93-240-000] 

Take  notice  that  Central  Vermont 
Public  Service  Corporation  (Central 
Vermont)  on  January  25, 1993,  tendered 
for  filing  amendments  to  its  filing  of  the 
Forecast  1993  Cost  Reports  in  the 
referenced  dockets  to  reflect  a  return  on 
common  equity  of  10.9%  in  all  three 
cost  repairs. 

Comment  date:  February  12, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PSI  Enei:gy,  inc. 

[Docket  No.  ER92-653-0001 

Take  notice  that  PSI  Energy,  Inc.  (PSI) 
and  Indianapolis  Power  k  Light 
Company  (IP&L)  on  January  25, 1993, 
tendered  for  filing  amended  Service 
Schedules  to  the  FERC  Filing  in  Docket 
No.  ER92-653-000  to  comply  with  a 
Letter  Order  dated  October  27, 1992. 

Copies  of  the  filing  were  served  on 
Indianapolis  Power  and  Light  Company 


and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  February  12, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Wisconsin  Electric  Power  Co. 

[Docket  No.  ER93-2 1-000] 

Take  notice  that  Wisconsin  Electric 
Power  Company  (Wisconsin  Electric)  on 
January  26, 1993,  tendered  for  filing  an 
amendment  to  its  October  14  filing  in 
this  docket.  The  amendment  contains 
cost  dociunentation  and  a  one-Une 
diagram  in  response  to  the  Director  of 
the  Division  of  AppUcation's  deficiency 
letter  dated  December  31, 1992. 

Wisconsin  Electric  renews  its  request 
for  an  effective  date  of  December  14, 
1990.  Wisconsin  Electric  is  authorized 
to  state  that  Wisconsin  Public  Service 
Corporation  (WPS)  joins  in  the 
requested  effective  date. 

Copies  of  the  fiUng  have  been  served 
on  WPS,  the  Michigan  Public  Service 
Commission  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  February  12, 1993,  in 
accordance  with  Standard  paragraph  E 
at  the  end  of  this  notice. 

5.  Iowa  Power  Inc. 

(Docket  No.  ER92-228-0001 

Take  notice  that  on  January  7, 1993, 
Iowa  Power  Inc.  (Iowa  Power)  tendered 
for  filing  the  third  amendment  to  the 
original  filing  for  this  docket  dated 
January  27, 1992. 

Iowa  Power  states  that  the  third 
amendment  to  the  fiUng  provides  for  a 
fully  executed  Exhibit  F  of  the  General 
Facilities  Agreement  between  Midwest 
Power  and  Central  Iowa  Power 
Cooperative  (CIPCO). 

Comment  date:  February  12, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Connecticut  Yankee  Atomic  Power 
Co. 

[Docket  Nos.  ER93-85-001  and  EL93-7-001) 

Take  notice  that  on  January  21, 1993 
Connecticut  Yankee  Atomic  Power 
Company  tendered  for  filing  its 
compliance  filing  in  the  above- 
referenced  dockets. 

Comment  date:  February  12, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Nisgars  Mohswk  Power  Corp. 

[Docket  No.  ER93-333-000] 

Take  notice  that  Niagara  Mohawk 
Power  Corporation  (Niagara  Mohawk) 
on  January  19, 1993,  tendered  for  filing 
an  agreement  between  Niagara  Mohawk 
and  Northeast  Utilities  Services 
Company  (NUSCO)  dated  December  10, 


7554 


Fedand  RagiatBr  /  Vol.  58.  Na  24  /  Monday,  FAruary  8.  1993  /  Notices 


1992  providing  for  certain  transmissioo 
•ervices  to  NUSCXD. 

An  efbctive  data  of  March  22. 1993  is 
propoaed. 

Copies  of  this  filing  vrera  aervad  upon 
NUSCO  and  the  New  Yorii  State  Public 
Service  Commission. 

Comment  date:  February  12, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Paget  Sonnd  Power  k  Light  Co. 

(Docket  No.  ERB3-183-0Q01 

Take  notice  that  on  January  1, 1993, 
Puget  Sound  Power  k  Light  Company 
(Pi^et)  tendered  ka  filing  information 
relating  to  service  imder  Rate  Schedule 
FERC  No.  78  or  construction,  relocation, 
operation,  maintenance  or  ownership  of 
facilities  by  Puget  or  the  Qty  of  Seattle 
(Seattle).  A  copy  of  the  filing  was  served 
upon  Seattle. 

Comment  date:  February  12, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


The  geotbarmal  small  power 
production  facility  will  be  located  near 
Lovelock,  in  Pershing  County,  Nevada. 
The  net  electric  power  production  will 
be  approximately  15  MW.  The  primary 
energy  source  will  be  geothermal  brine 
and  steam. 

CcHnment  date:  March  10, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Oriando  CoGen  Limited,  L.P. 

[Docket  No.  (^1-233-0031 

On  January  22, 1993,  Orlando  CoGen 
Limited,  L.P.  7201  Hamilton  Boulevard. 
Allentown,  Pennsylvania  18195-1501, 
submitted  for  filiJD^  an  application  for 
recertification  of  a  facility  as  a 
qualifying  cogeneration  fecility 
pursuant  to  §  292.207  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

TTie  topping-cycle  cogeneration 
facility  will  be  located  in  Orange 
County.  Florida.  The  Commission 

9.  Big  Three  Industries.  Inc.  previously  certified  the  facility  as  a 
(Docket  No.  QF93-40-0001  qualifying  cogneration  facility.  Orlando 

On  January  15, 1993.  Big  Three  CoGen  Limited.  L.P.,  58  FERC  1 62,166 

Industries,  Inc.  of  3535  West  12th  Street,    (1992).  The  instant  request  for 
Houston,  Texas  77008,  submitted  for  recertification  is  due  to  a  change  m 

filing  an  application  for  certification  of       ownership.  Through  subsidiaries, 
a  facility  as  a  qualifying  cogeneration  UtiliCorp  United  Inc..  an  electnc  utility 

facility  pursuant  to  §  292.207(b)  of  the        will  have  a  50%  interest  in  the  facility. 
Commission's  Regulations.  No  Comment  date:  March  10. 1993,  in 

determination  has  been  made  that  the         accordance  with  Standard  Paragraph  E 
submittal  constitutes  a  complete  filing.       at  the  end  of  this  notice. 

According  to  the  applicant,  the  1 2.  Arizona  Public  Service  Cmnpany 

topping-cycle  cogeneration  facility  Mrill 

be  Wed  in  Port  Neches.  Texas,  and  ^^^''^  No.  ER93-337-000) 

wiii  consist  of  a  combustion  turbine  Take  notice  that  on  January  25, 1993, 

generator  and  a  supplementary  fired  Arizona  Public  Service  Company  (APS) 

heat  recovery  boiler  (HRB).  Steam  tendered  for  filing  revised  estimated 

recovered  bom  the  HRB  will  be  used  by     load  and  contract  demand  ExhibiU 
Texaco  Chemical  Corp.  for  applicable  under  the  following  rate 

manufacturing  of  basic  chemicals.  The       schedules: 
electric  power  production  capacity  of 
the  facility  will  be  approximately  38 
MW.  The  Primary  energy  source  will  be 
natural  gas.  Construction  of  the  facility 
commenced  in  December  1, 1992. 

Comment  date:  March  10, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Rye  Patch  Limited  Partnanhip 

(Docket  No.  QF92-186-002I 

On  January  21, 1993.  Rye  Patch 
Limited  Partnership  of  Building  One, 
Suite  255. 4000  Kruse  Way  Place,  Lake 
Oswego.  Oregon  97035.  submitted  for 
filing  an  application  for  certification  of 
a  faciUty  as  a  quaUfying  small  power 
production  faciUty  pursuant  to 
§  292.207(b)  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  oonttitutes  a 
complete  filing. 


APS-FPC/ 
FERC  No. 

CuMomar    - 

Extilbttname 

66  

140  - 

143  

153  

San  CartM  Irrtgrton 

Prelact. 
Electrical  Dtatrtci  ^4o. 

8. 
Tooopah  Irrigation 

DiatrlcL 
Harquahata  VaHay 

PowefOtotrict 
Buckeye  Water 

Cons.  &  Dramaga 

DMrict 
RouMMtft  IfligMlon 

OMrtcL 
Mwicopa  Water  Ota- 

tricL 

ExWM'A". 
ExNMir. 

Exhitxt  -tr. 

155  

158  

ExhWfir. 
EjMbN  "ir. 

168  

EMhMir. 

Current  rate  levels  are  unaffected, 
revenue  levels  are  unchanged  from 
those  currently  on  file  with  the 
Commission,  and  no  other  significant 
change  in  service  to  these  or  any  other 
customer  results  from  the  revisions 


propoaed  herein.  No  new  or 
modifications  to  existing  facilities  are 
required  as  a  result  of  these  revisions. 

A  copy  of  this  filing  has  been  served 
on  the  above  customers  and  the  Arizona 
Corporation  Commission. 

Comment  date:  February  12, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  PTf^mph* 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  SUwt  NW., 
Washington.  DC  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385. 2J4).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CaaheU, 
Secretary. 

IFR  Doc.  93-2862  Piled  2-5-93;  8:45  am) 
aiujNO  cooE  criT-oi-M 

[Docket  Noa.  CP93-1 73-000,  et  al.] 

WlUiams  Natural  Gat  Co.  et  ah;  Natural 
Gaa  Certificate  Riinga 

January  29. 1993. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Williams  Natural  Gaa  Co. 

(Docket  No,  CP93-t  73-000) 

Take  notice  that  on  January  22, 1993, 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288,  Tulsa,  Oklahoma  74101. 
filed  in  Docket  No.  CP93-1 73-000  a 
request  pursuant  to  §  157.205  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205),  for 
authorization  to  abandon  the  sale  of  gas 
for  resale  to  The  Town  of  Gate. 
Oklahoma,  in  Beaver  County, 
Oklahoma,  under  its  blanket  certificate 
issued  in  Docket  No.  CP82-479-000 
pursuant  to  section  7  of  the  Natural  Ges 
Act,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  pubUc 
inspection. 

WNG  states  that  The  Town  of  Gate 
has  requested  cancellation  of  its  firm 
sales  agreement  under  WNG's  Rate 
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Schedule  F.  It  is  stated  that  the  most 
recent  annual  volume  of  gas  delivered  to 
The  Town  of  Gate  for  resale  was  4,643 
dekathenns  with  a  peak  day  volume  of 
950  dekathenns.  It  is  further  stated  that 
annual  transportation  volumes  for  the 
same  period  were  4,805  dekatherms 
with  a  peak  day  volume  of  510 
dekatherms. 

WNG  stales  that  The  Towm  of  Gate 
has  an  existing  firm  transportation 
agreement  which  will  take  the  place  of 
the  resale  sales  agreement  effective 
January  1, 1993.  It  is  stated  that  the  firm 
transportation  agreement  was  reported 
in  Docket  No.  ST92-988-000.  It  is 
further  stated  that  all  facilities  will 
remain  in  place  and  will  be  available  for 
the  deUvery  of  transportation  gas. 

Comment  date:  March  16, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Arkla  Energy  Resources,  a  Division 
of  Arkla,  Inc. 

[Docket  No.  CP93-181-0001 

Take  notice  that  on  January  26, 1993, 
Arkla  Energy  Resources  (AER),  a 
division  of  Arkla,  Inc.  (Arkla),  Post 
Office  Box  21734,  Shreveport,  Louisiana 
71151,  filed  in  Docket  No.  CP93-181- 
000,  a  request  pursuant  to  §  157.205  of 
the  Commission's  Regjdations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  for 
authorization  to  operate  six  existing 
intrastate  pipeline  interconnections  as 
jurisdictional  facilities  imder  its  blanket 
certificates  issued  in  E>ocket  Nos.  CP88- 
820-000,  CP82-384-000  and  CP82- 
348-001  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Conimission  and  open  to  public 
inspection. 

AER  states  that  it  seeks  authority  to 
operate,  under  subpart  G  of  part  284  of 
the  Commission's  Regulations,  the 
following  six  existing  interconnections 
with  intrastate  pipelines  which  were 
initially  constructed  solely  to  provide 
services  authorized  under  section  311  of 
the  Natural  Gas  Policy  Act  and  Subpart 
B  of  the  Commission  Regulations:  (1)  An 
interconnection  with  Louisiana 
Intrastate  Gas  Corporation  located  in 
Section  32,  Township  20  North,  Range 
4  East,  Ouachita  Parish,  Louisiana 
constructed  at  a  cost  of  $51,844.40;  (2) 
an  interconnection  with  Concord 
Pipeline  located  in  Section  39, 
Township  20  North,  Range  4  East, 
Ouachita  Parish,  Louisiana  constructed 
at  a  cost  of  $97,058.98;  (3)  an 
interconnection  with  Intersearch  Gas 
Corporation  located  in  A-3  Gray  B.  King 
Survey,  Wood  Coimty,  Texas 
constructed  at  a  cost  of  $17,836.63;  (4) 
an  interconnection  with  Red  River 
Pipeline  located  in  Section  27,  Block 


M-1,  H&C^  Survey,  Hemphill  County, 
Texas  constructed  at  a  cost  of 
$2,357,823.27;  (5)  an  interconnection 
with  Pine  Pipeline  Company  located  in 
Section  23,  Township  18  North,  Range 
2  East.  Ouachita  Parish,  Louisiana 
constructed  at  a  cost  of  $163,554.95;  and 
(6)  an  interconnection  with  Delhi  Gas 
Pipeline  Corporation  located  in  Section 
25,  Township  14  North,  Range  15  West, 
Custer  County.  Oklahoma  constructed  at 
a  cost  of  $7,824.28. 

Comment  date:  March  16, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Columbie  Gee  Transmission  Corp. 

(Docket  No.  CP93-164-000] 

Take  notice  that  on  January  21, 1993, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue,' 
SE.,  Charleston,  West  Virginia  25314, 
filed  in  Docket  No.  CP93-164-000  a 
request  pursuant  to  section  7(b)  of  the 
Natural  Gas  Act,  for  permission  and 
approval  to  abandon  certain  natural  gas 
facilities,  all  as  more  fully  set  forth  in 
the  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Columbia  states  that  it  would 
abandon  from  service  a  leased  880- 
horsepower  compressor  imit  located  in 
Suffolk,  Virginia.  It  is  stated  that  the 
unit  was  originally  installed  for  standby 
service  by  Commonwealth  Gas  Pipeline 
Corporation,  Columbia's  predecessor.  It 
is  also  stated  that  the  need  for  standby 
service  was  eliminated  with  completion 
of  Columbia's  Une  between  its 
Petersburg  Compressor  Station  and 
Emporia  Compressor  Station. 

It  is  estimated  said  proposal  would 
reduce  Columbia's  lease  expenses  by 
$9,500  per  month.  It  is  further  stated  the 
execution  of  said  proposal  would  cost 
approximately  $90,000.  Columbia  is 
proposing  to  charge  said  cost  to  an 
expense  account. 

Comment  date:  February  19, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Colorado  Interstate  Gas  Co.  and 
Questar  Pipeline  Co. 

[Docket  No.  CP93-182-OOOJ 

Take  notice  that  on  January  26, 1993, 
Colorado  Interstate  Gas  Company  (CIG), 
P.O.  Box  1087,  Colorado  Springs, 
Colorado  80944,  and  Questar  Pipeline 
Company  (Questar),  P.O.  Box  11450, 
Salt  Lake  City,  Utah  84147,  filed  jointly 
in  Docket  No.  CP93-182-000  an 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  certain  services 
involving  the  transportation  and 


exchange  of  natural  gas,^  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to 
public  inspection. 

CIG  ana  Questar  propoae  to  abandon 
the  services  performed  by  the  parties 
pursuant  to  an  agreement  dated 
December  8, 1980,  on  file  as  QG's  Rate 
Schedule  X-49  and  Questar's  Rate 
Schedule  X-32.  It  is  sUted  that  the 
agreement  provides  for  the 
transportation  and  exchange  of  natural 
gas  suppUes  which  are  remote  from 
each  party's  transmission  system  but 
which  are  located  in  the  vicinity  of  the 
other  party's  transmission  system.  It  is 
further  'stated  that  the  parties  have 
agreed  to  terminate  the  agreement  on 
the  expiration  of  the  primary  term,  April 
1, 1993,  and  to  replace  any  required 
transportation  services  provided 
thereimder  with  open-access 
transportation  services.  Also,  it  is  stated 
that  this  abandonment  proposal  is 
consistent  with  Questar's  settlement 
negotiations  in  Docket  No.  RP91-140. 
QG  and  Questar  thus  request  that 
abandonment  authorization  be  made 
effective  on  April  1, 1993. 

It  is  stated  tnat  no  faciUties  are 
proposed  to  be  abandoned. 

Comment  date:  February  19, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
file  with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
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within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Conunission's  Procedural  Rules 
(18  CFR  385.214)  a  motiod  to  intervene 
or  notice  of  intervention  and  pursuant 
to  §  157.205  of  the  Regulaticms  under 
the  Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  alloweid  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  aftw  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  aftv  the  time  allowed 
for  filing  a  protest  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act 
Loii  D.  CashaU, 
Secretary. 

[FR  Doc  93-2863  FUed  2-5-03;  8:45  am] 
MUMO  OOOE  snr-M-M 


[Doom  No.  CPM-M1-023] 

Algonquin  Qm  TranemlMlon  Co.; 
Notic*  of  Applleatton 

February  2, 1993. 

Take  notice  that  on  February  1, 1993, 
Algonquin  Gas  Transmission  Company 
(Algonquin).  1284  Soldiers  Field  Road, 
Boston.  Massachusetts  02135,  filed  an 
application  under  section  7(c)  of  the 
Natiual  Gas  Act  requesting  authority  to 
amend  a  certificate  of  pubuc 
convenience  and  necessity  issued  to  it 
on  June  26. 1990,  in  Docket  No.  CP89- 
661-000  and  001  (51  FERC  1 61.359 
(1990))  and  on  October  9. 1991,  in 
Docket  No.  CP89-661-004  (57  FERC 
161.048  (1991)).  Algonouinproposes  to 
substitute  18-inch  pipe  for  24-inch  pipe 
previously  authorized  for  the 
Providence  Harbor  crossing  and  to  make 
minor  modifications  to  the  meter  station 
at  the  Manchester  Street  electric 
generating  station  of  New  England 
Power  Company  (NEP)  in  Providence, 
Rhode  Island,  if  necaasary,  to 
compensate  for  any  discernible 
reduction  in  pressure  on  the  harbor 


crossing  from  the  use  of  18-inch  pipe.  A 
copy  of  Algonquin's  application  is  on 
file  at  the  Commission  and  is  open  for 
public  inspection. 

Algonquin  has  been  authorized  to 
construct  a  3.9  mile,  24-inch  lateral  for 
service  to  NEP  at  its  Manchester  Street 
electric  generating  station.  The 
Manchester  Street  lateral  includes  a 
4,000  foot  segment  that  runs  underneath 
Providence  Harbor.  As  a  result  of 
problems  encountered  by  Algonquin  in 
reaming  a  36-inch  hole  underneath 
Providence  Harbor  in  order  to 
accommodate  the  24-inch  pipeline, 
Algonquin  has  decided  to  suostitute  18- 
inch  pipe  for  the  24-inch  pipe  originally 
authorized  for  the  croasing.  According 
to  Algonquin,  the  modifications  will 
still  allow  certificated  service  to  NEP, 
thus  enabling  Algcmquin  to  deliver  full 
contract  volumes  at  350  psig. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before 
F^ruary  9, 1993,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211} 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

LokD.CsdMU, 
Secretary. 

(FR  Doc  93-2040  FUed  2-5-93;  8:45  am] 
MUJNQ  cooc  tnr-ei-M 


[DocM  No.  TA9S-1-41-000] 

Arkia  Enorgy  R— ourc— ;  NoUco  of 
Annual  PGA  FNIng 

February  2, 1993. 

Take  notice  that  on  January  29, 1993, 
Arkla  Energy  Resources  (AER),  a 
division  of  Arkla,  Inc.,  tendered  for 
filing  six  copies  of  the  following  revised 
tariff  sheets  to  become  effective  April  1. 
1993; 

Kate  Schedule  No.  X-M 

Original  Volume  No.  3 
Twenty-Second  Revised  Sheet  No.  18S.1 

Rate  SdMdBle  No.  G-a 

Second  Revised  Volume  No.  1 
Seventeenth  Revised  Sheet  No.  11 


Rate  Schedule  No.  CD 
Second  Revised  Volume  No.  1 
Seventeenth  Revised  Sheet  No.  16 

These  tariff  sheets  reflect  AER's  fifth 
Annual  PGA  filing  made  purauant  to  the 
Commission's  rules  under  Order  Nos. 
483  and  483-A. 

The  proposed  changes  reflect  a 
decrease  in  AER's  system  cost  of 
$994,573. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
February  18. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoitD.CadMU. 
Secretary. 

[FR  Doc.  93-2939  Filed  2-5-03;  8:45  am] 
WLUNQ  cooc  SnT-OI-M 

[DoekM  No.  RP93-70-0001 

Black  Martin  Pipaiina  Co.;  Propoaad 
Changaa  to  FERC  Gaa  Tariff 

February  2, 1993. 

Take  notice  that  on  January  29. 1993 
Black  Marlin  Pipeline  Company  (Black 
Marlin)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff  the  following 
tariff  sheet  to  be  effective  March  1. 1993; 
Third  Revised  Sheet  No.  4 

Black  Marlin  states  that  it  is  making 
this  filing  to  (1)  provide  an  increase  in 
rates  for  its  transportation  services  and 
(2)  effectuate  a  Straight  Fixed  Variable 
cost  classification,  allocation,  and  rate 
design. 

The  tariff  sheet  filed  herein  reflects 
rates  necessary  to  recover  annual 
operating  costs  which  Black  Marlin 
expects  to  incur  in  performing  service 
under  its  existing  rate  schedules, 
utilizing  a  base  period  ended  Octc^r 
31, 1992,  adjusted  for  known  and 
measurable  changes  anticipated  to  occur 
during  the  nine-month  period  ending 
July  31, 1993. 

The  proposed  rates  are  based  on  an 
overall  cost  of  service  for  Black  Merlin's 
jurisdictional  services  of  $3.85  million 
(exclusive  of  the  cost  of  service 
associated  with  Black  Merlin's  onshore 
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311  facilities  and  Webb  County),  as 
compared  to  a  cost  of  service  of  $3.57 
million  xmderlying  the  currently 
effective  rates.  Absent  the  instant  rate 
case.  Black  Marlin  would  rsalire  a 
revenue  deficiency  of  $1.4  million  as 
indicated  by  comparing  the  proposed 
rates  with  the  currently  effective  rates 
applied  to  the  test  period  volumes. 

The  major  reasons  for  the  proposed 
rate  increase  are  (1)  increases  in 
operatian  and  maintenance  expenses; 
(2)  an  increase  in  Black  Marlin 's  ret\im 
on  its  net  investment;  and  (3)  a  decrease 
in  test  period  *nnui»l  throughput  to 
27,042,046  based  on  known  and 
measurable  declines  in  the 
deliverability  in  the  production  area  to 
which  Black  Marlin  is  connected. 

Any  person  desiring  to  be  hmrd  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
February  9, 1993. 

Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene. 

Copies  of  this  fiUng  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 
LoisD.( 


Secretary. 

[FR  Doc  93-2948  Filed  2-5-93;  8:45'ani] 


BILLNM  COOC  triT-ei-M 


[Docket  Na  TQ9»-i-$3-000  and  TII93-4- 
63-000] 

Carnegie  Natural  Gee  Co.;  Propoaed 
Chengea  in  FERC  Gee  Tariff 

February  2, 1993. 

Take  notice  that  on  January  29, 1993, 
Carnegie  Natural  Gas  Company 
{"Carnegie")  tendered  for  filing  the 
following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1: 

Fortieth  Revised  Sheet  No.  8 
Fortieth  Revised  Sheet  No.  9 

Carnegie  states  that  pursuant  to 
Sections  23  and  26  of  the  General  Terms 
and  Conditions  of  its  FERC  Gas  Tariff, 
it  is  filing  a  combined  Quarterly 
Piuchased  Gas  Adjustment  ("PGA")  and 
Transportation  Cost  Adjustment 
("TCA")  to  reflect  changes  in  its 
projected  purchased  gas  costs  and 
projected  Account  No.  858  costs. 


The  reviaed  rates  are  proposed  to 
become  eSactive  March  1, 1993,  and 
reflect  the  following  changes  from 
Carnegie's  last  quarterly  PGA  filing  in 
Docket  No.  TQ93-2-e3-000.  which  the 
Commission  approved  by  Letter  Order 
issued  on  November  24, 1992:  a  $0.2431 
per  dth  decrease  in  the  demand  rate,  a 
$0.7175  per  dxh  decrease  in  the 
commodity  rate,  and  a  $0.0080  per  dth 
decrease  in  the  DCA  rate  of  its  CDS  and 
LVWS  rata  achedules;  a  $0.7255  per  dth 
decrease  in  the  nnnrinrnm  commodity 
rate  and  a  $0.7175  per  Dth  decrease  in 
the  minimiun  commodity  rate  imder 
Rate  Schedule  SEGSS.  The  revised  tariff 
sheets  also  reflect  a  TCA  rate  increase  of 
$0.0514  per  Dth,  from  $0.1202  per  Dth 
to  $0.1716  per  Dth,  as  compared  to 
Carnegie's  most  recent  TCA  filing  in 
Docket  No.  TM93-2-63-000,  filed  on 
October  30, 1992  in  conjunction  with 
Carnegie's  last  quarterly  PGA. 

Carnegie  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  intwested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  Felniiary  9, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Loia  D.  Caakell, 
Secretary 
[FR  Doc.  93-2949  Filed  2-5-93;  8:45  am] 

■NJJNO  COOC  671  ^.«1-M 


[Dodwl  Na  CP87-S-0Z7] 

CNG  Tranamlaalon  Corp.;  Propoaad 
Changaa  in  FERC  Gaa  Tariff 

February  2, 1993. 

Take  notice  that  CNG  Transmission 
Corporation  ("CNG"),  on  January  22, 
1993,  filed  the  following  tariff  sheet  for 
inclusion  in  its  FERC  Gas  Tariff,  First 
Revised  Voliune  No.  1: 

Twenty-Second  Revised  Sheet  No.  34 

The  Commission's  June  5, 1990  Order 
(51  FERC  1 61,267)  certificated  the  final 
portion  of  the  APEC  Project  involving 


the  construction  and  operation  of  CNG's 
North  Summit  Storage  Pool. 

CNG  states  that  the  purpose  of  this 
filing  is  to  comply  with  GbYiering 
Paragraph  (M)  of  the  Commission 't 
Order  of  June  5, 1990,  by  r.h«ng<ng  the 
currently  effiective  Rate  Schedule  GSS- 
n  initial  rates  to  reflect  the  actual  coct 
of  the  North  Summit  base  gas. 

CNG  states  that  copies  of  this  fiUng 
are  being  served  upon  Q-«C'b  customers 
as  well  as  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  snould  file  a  protest  with  the 
Federal  Energy  Regulatory  Commissioii, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  February  9, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  tak«i,  but  %vill 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CaafaaU. 
Secretary. 

[FR  Doc.  93-2945  Filed  2-5-93;  8:45  am] 
MLUNO  COOK  snT-ai-ai 


[Ooetiet  No.  RP93-60-OOO] 

CNQ  Tranamleaion  Corp.;  fVopoaad 
Changaa  in  FERC  Gaa  Tariff 

February  2, 1993. 

Take  notice  that  CNG  Transmission 
Corporation  ("CNG").  on  January  27, 
1993.  submitted  Sixth  Revised  Sheet 
No.  38,  for  filing  in  First  Revised 
Volume  No.  1  of  CNG's  FERC  Gas  Tariff. 

CNG  states  that  this  tariff  sheet  is 
proposed  to  become  effiective  on 
February  28. 1993.  CNG  requests  waiver 
of  §  154.22.  of  the  Commission's 
Regulations,  as  well  as  any  other 
waivers  as  may  be  required  to  permit 
this  tariff  sheet  to  become  effiective  as 
proposed. 

CNG  states  that  the  purpose  of  this 
filing  is  to  recover  seventy-five  ])ercent 
of  $461,054  in  take-or-pay  costs  paid  to 
producer  suppliers.  CNG  will  absorb 
twenty-five  percent  of  these  take-or-pay 
costs,  recover  an  equivalent  twenty-five 
percent  of  such  costs  through  a  directly- 
billed  charge  for  one  month,  and  recover 
the  remaining  fifty  percent  of  such  costs 
from  commodity  throughput.  CNG  states 
that  directly  billed  costs  will  be 
allocated  to  each  sales  customer,  in 
accordance  with  provisions  of  CNG's 
Settlement  in  Docket  No.  RP88-217. 

CNG  states  that  copies  of  this  filing 
were  served  upon  CNG's  customers  as 
well  as  intere^ed  state  commissions. 
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Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  protest 
or  motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  385.214 
and  385.211.  All  motions  or  protests 
should  be  filed  on  or  before  February  9, 
1993.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  Mrishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Loia  D.  Cashell, 
Secretary. 
[FR  Doc.  93-2946  Filed  2-5-93;  8:45  am] 

BHJJNQ  COOC  f717-ei-H 


Pectot  No.  TIM3-»-22-000] 

CNG  Tranemiseion  Corp.,  Propoeed 
Change*  In  FERC  Gas  Tariff 

February  2, 1993. 

Take  notice  that  CNG  Transmission 
Corporation  ("CNG"),  on  January  29. 
1993.  pursuant  to  section  4  of  the 
Natural  Gas  Act,  part  154  of  the 
Commission's  Regulations,  and  Section 
12  of  the  General  Terms  and  Conditions 
of  CNG's  tariff,  tendered  for  filing  Tenth 
Revised  Sheet  No.  44,  for  First  Revised 
Volume  No.  1  of  its  FERC  Gas  Tariff. 

CNG  requests  an  effective  date  for  the 
proposed  tariff  sheet  of  February  28, 
1993. 

CNG  states  that  the  purpose  of  this 
filing  is  to  flow  throu^  to  CNG's 
customers  changes  in  take-or-pay  costs 
allocated  to  CNG  by  Tennessee  Gas 
Pipeline  Company  ("Tennessee").  On 
December  1, 1992,  Tennessee  filed  tariff 
sheets  in  Docket  Nos.  RP93-37-OO0, 
RP93-37-001.  and  TM93-2-9-000.  in 
part  to  recover  fifty  percent  of  an 
additional  $2  million  in  take-or-pay 
settlement  costs,  including  interest.  By 
order  issued  December  31. 1992.  the 
Commission  approved  Tennessee's  tariff 
sheets,  subject  to  refund  and  conditions, 
effiective  January  1, 1993. 

CNG  states  that  copies  of  this  filing 
have  been  mailed  to  CNG's  customers 
and  interested  state  commissions.  Also, 
copies  of  this  filing  are  available  during 
regular  business  hours  at  CNG's  main 
offices  in  Clarksburg,  West  Virginia. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  protest 
or  motion  to  intervene  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington, 


DC  20426,  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  February  9, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LoicD.C:aslMU. 
Secretary. 
[FR  Doc.  93-2947  Filed  2-5-93;  8:45  am] 

BHJJNQ  COOC  t71T-01-M 

[Dodwt  Noa.  TF83-4-21-000  and  TCM3-3- 
21-001] 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  In  FERC  Gas  Tariff 

February  2, 1993. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  January  29. 1993,  tendered  for  filing 
the  following  proposed  changes  to  its 
FERC  Gas  Tariff.  First  Revised  Volume 
No.  1.  to  become  effective: 

Febntaiy  1. 1993 

Thirty-third  Revised  Sheet  No.  26 
Twenty-sixth  Revised  Sheet  No.  26.1 
Thirty-first  Revised  Sheet  No.  26A 
Twenty-sixth  Revised  Sheet  No.  26A.1 
Twenty-sixth  Revised  Sheet  No.  26B 
Twenty-first  Revised  Sheet  No.  28B.1 
Twenty-eighth  Revised  Sheet  No.  26C 
Fifteenth  Revised  Sheet  No.  26C1 
Twenty-second  Revised  Sheet  No.  26D 
Twenty-ninth  Revised  Sheet  No.  163 

The  instant  filing  reflects  revisions  to 
Columbia's  filed-for  rates  for  (i)  an 
Interim  Purchased  Gas  Adjustment 
(PGA)  and  (ii)  the  elimination  of  certain 
surcharges  ptirsuant  to  ordering 
Paragraph  (C)  of  the  Commission's 
January  28. 1993  order  in  Docket  Nos. 
TQ93-3-21-000  and  TM93-8-21-000. 

Columbia  states  that  copies  of  the 
filing  were  served  on  Columbia's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  Union 
Center  Plaza  Building,  825  North 
Capitol  Street.  NW..  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  Feoruary  9. 1993.  Protests  will 
be  considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Columbia's  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cuhell. 
Secretary. 

[FR  Doc.  93-2950  Filed  2-5-93;  8:45  am] 
sauNQ  COM  tm-m-tt 

[Doctwt  No.  1093-3-24-000] 

Equitrana,  Inc.;  Propoeed  Change  in 
FERC  Gaa  Tariff 

February  2. 1993. 

Take  notice  that  Equitrans.  Inc. 
(Equi trans)  on  January  29. 1993. 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  the  following  tariff  sheets 
to  its  FERC  Gas  Tariff.  Original  Volume 
No.  1.  to  become  effective  March  1. 
1993. 

Second  Revised  Sub  Forty-Second  Revised 

Sheet  No.  10 
Third  Revised  Thirtieth  Revised  Sheet  No.  34 

Equitrans  hereby  submits  its  regularly 
scheduled  Quarterly  Purchased  Gas 
Adjustment  filing  in  accordance  with 
§§  154.308  and  154.304  of  the 
Commission's  Regulations  and  Section 
19  of  Equitrans'  FERC  Gas  Tariff. 
Original  Volume  No.  1. 

"The  changes  proposed  in  this  filing  to 
the  purchased  gas  cost  adjustment 
under  Rate  Schedule  PLS  is  a  decrease 
in  the  demand  cost  of  $0.0356  per 
dekatherm  (Dth)  and  a  decrease  in  the 
commodity  cost  of  $0  6378  per  Dth.  The 
purchased  gas  cost  adjustment  to  Rate 
Schedule  ISS  is  a  decrease  of  $0.5993 
per  Dth. 

Pursuant  to  §  154.51  of  the 
Commission's  Regulations.  Equitrans 
requests  that  the  Commission  grant  any 
waivers  necessary  to  permit  the  tariff 
sheets  contained  herein  to  become 
effective  on  March  1, 1993. 

Equitrans  states  that  a  copy  of  its 
filing  has  been  served  upon  its 
purchasers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  February  9. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
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appropriate  action  to  be  taken,  but  will 

not  serve  to  make  protestants  parties  to 

the  proceeding.  Any  person  wishing  to 

become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

public  reference  room. 

LokD.CaalMtt. 

Secretary, 

[FR  Doc.  93-2951  Piled  2-&-03;  8:45  am] 

BIUJNQ  CODE  •717-01-11 


[Dodnt  Ne.  TCM3-1-S3-000] 

K  N  Energy,  Inc.;  Propoeed  Changee  In 
FERCGaa  Tariff 

February  2, 1993. 

Take  notice  that  K  N  Clergy,  Inc.  ("K 
N")  on  January  29, 1993  tendered  for 
filing  proposed  changes  in  its  FERC  Gas 
Tarift  to  adjust  the  rates  charged  to  its 
jurisdictional  customers  pursuant  to  the 
Purchased  Gas  Adjustment  provision 
(Section  19)  of  the  General  Terms  and 
Conditions  of  K  N's  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1-B  to  reflect 
changes  in  the  Current  Adjustment.  The 
filing  proposes  increases  (decreases)  to 
K  N's  rates  per  Mcf  as  set  forth  in  the 
table  below: 


CO,  SF  and  WPS  Com- 

modWy  ...„ _.. 

D1  Demand 

D2  Daniand 

WPS  Denwrtd 

lOR  CommcdHy 


Zonal 


$(0.1751) 
0.0002 
0.0039 
0.0004 
(0.1710) 


Zona2 


$(0.1751) 
0.0003 
0.0053 
0.0006 
0.1605) 


K  N  States  that  the  filing  reflects 
revision  to  its  base  tariff  rates  to  reflect 
projected  weighted  average  gas  costs  for 
the  quarter  ending  May  31, 1993.  Tlie 
proposed  effective  date  for  the  rate 
changes  is  March  1, 1993. 

K  N  states  that  copies  of  the  filing 
have  been  served  to  K  N's  jurisdictional 
customers  and  interested  public  bodies. 

Any  person  desiring  to  oe  heard  or  to 
make  any  protest  with  reference  to  this 
filing  should,  on  or  before  February  9, 
1993,  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.211,  385.214).  All  protests  filed 
with  the  Commission  will  be  considered 
by  it  in  determining  the  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  intervene 


in  accordance  with  the  Commission's 

Rules.  Copies  of  this  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection. 

LokaCsriiall. 

Secntary. 

[FK  Doc  93-2952  Filed  2-^-03;  8:45  am] 

■LUNQ  OOOE  SnT-W-M 

Pocket  No.  TCm-a-IS-OOO] 

Mid  Loulatana  Qaa  Ca;  Nottoa  of 
Propoaad  Change  of  Rataa 

February  2, 1993. 

Take  notice  that  Mid  Louisiana  Gas 
Company  ("Mid  Louisiana")  on  January 
29, 1993,  tendered  for  filing  as  part  of 
First  Revised  Volume  No.  1  of  its  FERC 
Gas  Tariff  the  following  Tariff  Sheet  to 
become  efliective  March  1, 1993: 

Superseding 

Ninety-Fiftli  Revised  Sheet  No.  3a 
Ninety-Fourth  Revited  Sheet  No.  3a 

Mid  Louisiana  states  that  the  purpose 
of  the  filing  of  Ninety-Fifth  Revised 
Sheet  No.  3a  is  to  reflect  a  $0.2832  per 
MCF  decrease  in  its  current  cost  of  gas. 

This  filing  is  being  made  in 
accordance  with  section  19  of  Mid 
Louisiana's  FERC  Gas  Tariff.  Copies  of 
this  filing  have  been  mailed  to  Mid 
Louisiana's  Jurisdictional  (Customers 
and  interested  State  Ck)mmissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  Petition 
to  Intervene  or  Protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE,  Washington, 
DC  20426  in  accordance  with  Rules  214 
and  211  of  the  Ckimmission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.211,  214).  All  such  petitions  or 
protests  should  be  filed  on  or  before 
February  9, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  Petition  to  Intervene,  (^pies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LokD.Caahell. 
Secretary. 

[FR  Doc.  93-2938  Filed  2-S-93;  8:45  am] 
ituMa  COM  srir-at-M 

[Docket  No.  TO93-6-2S-00(q 

Miaaiaaippi  RIvar  Tranamiaalon  Coqi.; 
Rata  Change  HIing 

February  2, 1993. 

Take  notice  that  on  January  29. 1903, 
Mississippi  River  Transmission 


Qnporation  (MRT)  tendered  for  filing 
Sixth  Revised  Eighty-Third  Revised 
Sheet  No.  4,  and  Sixth  Revised  Forty- 
Second  Revised  Sheet  No.  4.1  to  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1  to  be  effective  February 
1, 1993.  MRT  states  that  the  purpose  of 
the  instant  filing  is  to  reflect  an  out-of- 
cycle  purchase  gas  cost  adjustment 
(PGA). 

MRT  states  that  Sixth  Revised  Eighty- 
Third  Revised  Sheet  No.  4  and  Sixm 
Revised  Forty-Second  Revised  Sheet  Na 
4.1  reflect  a  decrease  of  36.90  cents  per 
MMBtu  in  the  commodity  cost  of 
purchased  gas  from  PGA  rates  filed  on 
December  30. 1992  to  be  effective 
January  1. 1993.  in  Docket  No.  TQ93-5- 
25-000.  MRT  also  states  that  since  the 
December  30, 1992  filing  date.  MRT  has 
experienced  changes  in  purchase  and 
transportation  costs  for  its  system 
supply  that  could  not  have  been 
reflected  in  that  filing  under  current 
Commission  regulations. 

MRT  states  that  a  copy  of  the  filing 
has  been  mailed  to  each  of  MRT's 
jurisdictional  sales  customers  and  the 
State  (Commissions  of  Arkansas. 
Missouri,  and  Illinois. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with 
§§  385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  Februaiy  9, 1993. 
Protests  will  be  considered  by  the 
(Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 

[FR  Doc.  93-2943  Filed  2-5-93;  8:45  am] 
MLUNO  COOC  f717-«1-« 

[Docket  No.  TQ93-7-2S-000] 

Miaaiaaippi  RIvar  Tranamiaalon  Corp.; 
Rata  Change  Rling 

February  2, 1993. 

Take  notice  that  on  January  29, 1993 
Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing 
Sev^th  Revised  EUghty-Third  Revised 
Sheet  No.  4,  and  Seventh  Revised  Forty- 
Second  Revised  Sheet  No.  4.1  to  iu 
FERC  Gas  Tariff,  Second  Revised 
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Volume  No.  1  to  be  effective  March  1. 
1993. 

MRT  states  that  the  instant  filing 
reflects  its  quarterly  purchased  gas  cost 
adjustment  (PGA),  submitted  pursuant 
to  §  154.308  of  the  Commission's 
Regulations  and  Paragraph  17.2  of 
MRT's  FERC  Gas  Tariff.  MRT  states  that 
it  is  also  adjusting  the  level  of  Account 
No.  858  expenses  included  in  the 
average  commodity  cost  of  gas  pursuant 
to  the  Transportation  Cost  Recovery 
Mechanism  set  forth  in  Article  V  of  the 
Stipulation  and  Agreement  in  Docket 
No.  RP89-248  approved  by  Commission 
order  dated  August  7, 1991.  MRT  states 
that  the  impact  of  the  instant  filing  on 
its  Rate  Schedule  CD-I  rates  is  an 
increase  of  10.89  cents  per  MMBtu  in 
the  commodity  charge  from  the  rate 
levels  estabhshed  in  MRT's  last  out-of- 
cycle  PGA  effective  February  1, 1993  in 
Docket  No.  TQ93-6-25-000. 

MRT  states  that  a  copy  of  the  filing  is 
being  mailed  to  each  of  MRT's 
jurisdictional  sales  customers  and  the 
State  Commissions  of  Arkansas, 
Missouri,  and  Illinois. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with 
§§385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
All  such  motions  or  protests  should  be 
filed  on  or  before  February  9, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubUc  inspection. 
Lok  D.  CaahaU. 
Secretary. 

IFR  Doc.  93-2944  Filed  2-5-93;  8:45  am] 
MLUNQ  cow  SriT-OI-*! 


[Doctot  Na  TQ93-4-56-000] 

QuMtar  Pipdin*  Co.;  NoUc«  of  Rat* 
Chang* 

February  2, 1993. 

Take  notice  that  on  January  29, 1993, 
Questar  Pipeline  Com{>any  tendered  for 
filing  and  acceptance  to  be  effective 
March  1. 1993.  Twenty-Fourth  Revised 
Sheet  No.  12,  to  Original  Volume  No.  1 
of  its  FERC  Gas  Tariff. 

Questar  states  that  the  purpose  of  this 
filing  is  to  adjust  the  purchased  gas  cost 


under  Questar's  sale-for-resale  Rate 
Schedule  CD-I  effective  March  1. 1993. 
Questar  states  that  the  Twenty-Fourth 
Revised  Sheet  No.  12  shows  a 
commodity  base  cost  of  purchased  gas 
as  adjusted  of  $2.54292/Dth  which  is 
$0.18072/Dth  higher  than  the  currently 
effective  rate  of  $2.36220/Dth.  The 
demand  base  cost  of  purchased  gas 
remained  unchanged  at  $0.000O0/Dth. 

Questar  states  that  a  copy  of  the  filing 
has  been  provided  to  Mountain  Fuel 
Supply  Company,  the  Utah  Public 
Service  Commission  and  the  Public 
Service  Commission  of  Wyoming. 

Any  peraon  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  214  and  211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  18  CFR  385.214  and  385.211. 
All  such  protests  should  be  filed  on  or 
before  Froruary  9, 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashdl. 
Secmtary. 
(FR  Doc.  93-2937  Filed  2-5-93;  8:45  am] 

MLUNQ  COOC  STIT-ei-M 


[Docket  No.  RP93-1 7-000] 

Tannaaaae  Gat  Ptpatlna  Co.; 
Sattlamant  Confaranca 

February  2, 1993. 

In  the  Commission's  order  issued  on 
December  3, 1992.  in  the  above- 
captioned  proceeding,  the  Commission 
held  that  the  filing  raises  issues  for 
which  a  settlement  conference  is  to  be 
reconvened.  All  parties  should  come 
prepared  to  discuss  settlement,  and  the 
parties  should  be  represented  by 
principals  who  have  the  authority  to 
commit  to  a  settlement.  The  conference 
to  address  the  issues  has  been 
scheduled  for  Thursday,  February  11, 
1993.  at  2  p.m.,  in  room  2402-A.  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC  20426. 

All  interested  persons  and  Staff  are 
permitted  to  attend. 
Lob  D.  CadieU. 
Secretary. 

(FR  Doc.  93-2941  Filed  2-5-93;  8:45  am] 
MLUNa  COOC  STIT-ei-M 


[Docket  No.  TQ93-2-30-000] 

Tninidina  Qaa  Co.;  Propoaad  Changaa 
InFERCQaaTarttr 

February  2, 1993. 

Take  notice  that  Trunkline  Gas 
Company  (Tnmkline)  on  January  29, 
1993  tendered  for  filing  the  following 
revised  tariff  sheet  to  its  FERC  Gas 
Tariff,  Original  Volume  No.  1: 

Ninety-Ninth  Revised  Sheet  No.  3-A 

The  proposed  effective  date  of  this 
revised  tariff  sheet  is  March  1, 1993. 

Trunkline  states  that  the  instant  filing 
reflects  a  commodity  rate  increase  of 
1.38c  per  Dt  in  the  projected  purchased 
gas  cost  component. 

Trunkline  states  that  the  tariff  sheet  is 
being  filed  in  accordance  with  §  154.308 
(quarterly  PGA  filing)  of  the 
Commission's  Regulations  and  pursuant 
to  Section  18  (Purchase  Gas  Adjustment 
Clause)  of  the  General  Terms  and 
Conditions  in  Trunkline's  FERC  Gas 
Tariff,  Original  Volume  No.  1.  Trunkline 
states  that  copies  of  this  filing  have  been 
served  on  all  jurisdictional  sales 
customers  and  applicable  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426.  in  accordance  with 
§§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  February  9. 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubUc  inspection  in  the 
Public  Reference  Room. 
UkD.CuheU, 

Secretary. 

[FR  Doc.  93-2954  Filed  2-5-93;  8:45  ami 

MUJNO  COOC  ff717-01-M 

[Docket  No.  TQ93-2-56-000] 

Valaro  Intarstata  Transmisalon  Co.; 
Propoaad  Changaa  in  FERC  Gaa  Tariff 

February  2, 1993. 

Take  notice  that  Valero  Interetate 
Transmission  Company  ("Vitco"),  on 
January  29, 1993  tendered  for  filing  the 
following  tariff  sheet  as  required  by 
Orders  483  and  483-A  containing 
changes  in  Purchased  Gas  Cost  Rates 
pxirsuant  to  such  provisions: 
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FERC  Gas  Tariff.  First  Revised  Volume  No.  2 
8th  Revised  Sheet  No.  6 

Vitco  states  that  this  filing  reflects 
changes  in  its  purchased  gas  cost  rates 
pursuant  to  the  requirements  of  Orders 
483  and  463-A.  The  change  in  rates  to 
Rate  Schedule  S-3  includes  a  decrease 
in  purchased  gas  cost  of  $1.0628  per 
MMBtu  as  compared  to  the  previously 
scheduled  quarterly  PGA  filing  in 
Docket  No.  TQ93-1-56. 

The  proposed  effective  date  of  the 
above  filing  in  March  1, 1993.  Vitco 
requests  a  waiver  of  any  Commission 
order  ei^regulations  which  would 
prohibit  implementation  by  March  1. 
1993. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  February  9, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubUc  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary.] 
IFR  Doc.  93-2953  Filed  2-5-93;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY  I 

[FRL-*54$-51 

Proposed  Settlement;  Aebestoe 
NESHAP 

AGENCY:  Environmental  Protection 
Agency.  j| 

ACTION:  Notice  of  proposed  settlement; 
request  for  public  comment. 

Editorial  Note:  This  document,  appearing 
at  page  59997  in  the  Federal  Register  of 
December  17, 1992,  was  incorrectly 
described  ia  that  issue's  table  of  contents.  For 
this  reason,  the  document  is  republished  in 
full  text  below.  In  addition,  the  30-day 
comment  period  has  been  recalculated;  see 
"DATES"  caption. 

SUMMARY:  In  accordance  with  section 

113(g)  of  the  Clean  Air  Act,  notice  is 
hereby  given  of  a  proposed  Settlement 
Agreement  conditionally  entered  into  by 
the  United  States  Environmental 


Protection  Agency  ("EPA")  on 
November  30, 1992,  in  litigation 
concerning  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Asbestos  ("Asbestos  NESHAP")  (40 
CFR  61.141-61.159).  For  a  period  of 
thirty  days  following  the  date  of 
publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settlement  from  persons  who 
were  not  named  as  parties  to  Uie 
litigation  in  question.  EPA  or  the 
Department  of  Justice  is  authorized 
under  section  113(g)  to  withdraw  its 
consent  to  the  Settlement  Agreement  if 
appropriate  in  light  of  the  pubUc 
comments. 

DATC8:  Written  comments  on  the 
Settlement  Agreement  must  be  received 
by  March  10, 1993. 
ADDRESSES:  Written  comments  should 
be  sent  preferably  in  triplicate,  to 
Michael  Horowitz,  Air  and  Radiation 
Division  (LE-132A),  Office  of  General 
Counsel,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  S\V.,  Washington, 
DC  20460,  (202)  260-8883.  Copies  of  the 
Settlement  Agreement  are  available 
fi'om  Michael  Horowitz  at  the  same 
address.  A  copy  of  the  settlement  has 
been  lodged  with  the  Clerk  of  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  Ripp  (703)  308-8727  at  the 
United  States  Environmental  Protection 
Agency,  Office  of  Air  Quality  Planning 
and  Standards,  Stationary  Source 
Compliance  Division. 
SUPPI.EMENTARY  INFORMATION:  In  Safe 
Buildings  Alliance  v.  U.S. 
Environmental  Protection  Agency.  No. 
91-1034  (D.C.  Cir.).  the  petitioner  seeks 
review  of  EPA's  November  20, 1990 
Final  Rule  amending  the  national 
emission  standard  for  asbestos  imder 
section  112  of  the  Clean  Air  Act,  55  FR 
48406  (Nov.  20,  1990),  codified  at  40 
CFR  part  61.  EPA  and  the  petitioner 
have  entered  into  a  conditional 
Settlement  Agreement  that  includes  a 
Notice  of  Clarification  that  will  be 
pubUshed  in  the  Federal  Register  if  this 
Settlement  Agreement  Is  made  final. 
Section  113(g)  of  the  Clean  Air  Act 
(42  U.S.C.  7413(g))  requires,  with 
exceptions  not  pertinent  here,  that  EPA 
pubUsh  notice  of  settlement  agreements 
in  the  Federal  Register  and  provide  a 
reasonable  opportunity  for  pubfic 
comment.  EPA  or  the  Department  of 
Justice  may  withhold  consent  to  the 
proposed  settlement  if  the  comments 
disclose  facts  or  circiunstances  that 
indicate  that  such  consent  is 
inappropriate,  improper,  inadequate  or 
inconsistent  with  the  requirements  of 
the  Clean  Air  Act. 


Dated:  December  3, 1992. 
Raymond  B.  Lodwksawikl, 

Acting  General  Counsel. 

[FR  Doc.  92-30654  Filed  12-16-02;  8:45  am] 
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[FRL-4591-0] 

Science  Advleory  Board  Ecological 
Proceseee  end  Effecte  Committee 
Biotechnology  Research  Review 
Subcommittee;  Open  Meeting 

Pursuant  to  the  Federal  Advisory 
Committees  Act,  PubUc  Law  92-463, 
notice  is  hereby  given  that  the 
Biotechnology  Research  Review 
Subcommittee  (the  Subcommittee)  of 
the  Ecological  Processes  and  Effects 
Committee  of  the  Science  Advisory 
Board  will  meet  on  February  18-19, 
1993,  at  the  EPA  Environmental 
Research  Laboratory,  1  Sabine  Drive, 
Gulf  Breeze,  FL  32561-5299.  The 
meeting  is  open  to  the  pubhc,  and  will 
begin  on  both  days  at  8:30  a.m.  and  end 
no  later  than  5  p.m.  on  February  19. 
Seating  at  the  meeting  will  be  on  a  first 
come  basis. 

Background 

The  Subcommittee  will  meet  to 
review  the  research  program  for 
Environmental  Releases  of 
Biotechnology  Products,  including  the 
on-going  research  program  and  a  revised 
Research  Issue  Plan.  As  part  of  the 
Charge  to  the  Subcommittee,  the  Agency 
has  requested  that  the  SAB  answer  the 
following  questions: 

1.  Has  the  scientific  productivity  been 
consistent  with  available  resources  and 
responsive  to  the  mission  of  the 
program? 

2.  Has  the  extramural  portion  of  the 

Erogram  been  used  effectively  to  fill 
nowledge  gaps  and  supplement  in- 
house  expertise? 

3.  Has  there  been  sufficient 
interaction  with  other  researcii 
programs  (nationally  and/or 
internationally)  to  ensure  top  level 
scientific  exchange  and  minimize 
redundant  efforts? 

4.  Have  the  research  results 
demonstrated  an  effective  level  of 
project  integration? 

5.  Considering  current  approaches  to 
assessing  environmental  releases  of 
biotechnology  products,  vis  a  vis  the 
burgeoning  industry,  is  the  research 
plan  consistent  with  the  state  of  the 
science,  and  does  it  reflect  appropriate 
balance  in  research  on  effects,  detection, 
gene  transfer,  and  survival? 

6.  Does  the  proposed  research  plan 
identify  appropriate  knowledge  gaps 
and  priority  research  needs? 
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7.  Is  the  proposed  reeeaicfa  on 
genetically  engineered  plants  with 
pestiddal  activity  appropriately 
focused?  What  other  research  in  this 
area  should  be  considered? 

Availability  of  Docuinents  and 
Information 

Single  copies  of  background 
documents  for  this  review  are  available 
from  Dr.  Robert  Menzer,  U.S.  EPA. 
Environmental  Research  Laboratory,  1 
Sabine  Drive.  Gulf  Breeze,  FL  32561- 
5299,  telephone  (904)  934-9208.  For 
additional  information  concerning  this 
meeting  or  to  obtain  a  draft  agenda, 
please  contact  Ms.  Stephanie  Sanzone, 
Designated  Federal  Official,  or  Mrs. 
Marcia  Jolly.  Staff  Secretary,  at  (202) 
260-6552,  Ecological  Processes  and 
Effects  Committee.  Science  Advisory 
Board  (A-lOlF),  U.S.  Environmental 
Protection  Agency.  401  M  Street  SW., 
Washington.  DC  20460.  Anyone  wishing 
to  make  a  presentation  at  the  meeting 
must  notify  Mrs.  Jolly  and  forward 
twenty-five  copies  of  a  written 
statement  to  her  no  later  than  February 
10. 1093.  Oral  comments  to  the 
Subcommittee  will  be  limited  to  five 
minutes  per  individual,  and  should  not 
be  repwtilive  of  previously  submitted 
written  statements. 

Dated:  January  21, 1993. 
Samosl  R.  Rondbeiig, 

Acting  Staff  Director,  Science  Advisory  Board. 
[PR  Doc  93-2962  Filed  2-S-93:  8:45  amj 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Information  Collection  Submitted  to 
0MB  for  Review 

AGENCY:  Federal  Deposit  Insurance 

Corporation. 

ACnON:  Notice  of  information  collection 

submitted  to  0MB  for  review  and 

approval  imder  the  Paperwork 

Reduction  Act  of  1980. 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
chapter  35),  the  FDIC  hereby  gives 
notice  that  it  has  submitted  to  the  Office 
of  Management  and  Budget  a  request  for 
0MB  review  of  the  information 
collection  system  described  below. 
Type  of  Review:  Revision  of  a  currently 

approved  collection. 
Title:  Consolidated  Reports  of  Condition 

and  Income  (Insxired  State 

Nonmember  Commercial  and  Savings 

Banks). 
Fonn  Number.  FFIEC  031. 032, 033. 

034. 


OhIB  Number  3064-0052. 
Expiration  Date  ofOMB  Clearance: 

DecembOT  31. 1993. 
Respondents:  Insured  state  nonmember 

commercial  and  savings  banks. 
Frequency  of  Response:  Quarterly. 
Numbw  of  Respondents:  7.495. 
Number  of  Responses  per  Respondent: 

4. 

Total  Annual  Responses:  29,980. 

Average  Number  of  Hours  per  Response: 
24.6. 

Total  Annual  Burden  Hours:  737,424. 

OMB  Reviewer:  Gary  Waxman.  (202) 
395-7340,  Office  of  Management  and 
Budget.  Paperwork  Reduction  Project 
3064-0052.  Washington,  DC  20503. 

FDIC  Contact:  Steven  F.  Hanft,  (202) 
898-3907.  Office  of  the  Executive 
Secretary,  room  F-400.  Federal 
Deposit  Insurance  Corporation,  550 
17th  Street  NW.,  Washington,  DC 
20429. 

Comments:  Comments  on  this  collection 
of  information  are  welcome  and 
should  be  submitted  before  March  10, 
1993. 

ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  listed  above. 
Comments  regarding  the  submission 
should  be  addressed  to  both  the  OMB 
reviewer  and  the  FDIC  contact  listed 
above. 

SUPPI.EMENTARY  INFORMATION:  These 
revisions  to  the  Consolidated  Reports  of 
Condition  and  Income  (Insured  State 
Nonmember  Commercial  and  Savings 
Banks)  are  summarized  as  follows. 

(1)  New  items  would  be  added  to 
Schedule  RC-N,  "Past  Due  and 
Nonaccrual  Loans,  Leases,  and  Other 
Assets,"  to  collect  data  on  loans  and 
leases  that  are  past  due  30  through  89 
days,  past  due  90  days  or  more,  or  are 
in  nonaccrual  status  but  are  wholly  or 
partially  guaranteed  by  the  U.S. 
Government.  The  items  in  which  banks 
currently  report  the  totals  for  their  past 
due  and  nonaccrual  assets  would  be 
deleted. 

(2)  A  memorandum  item  would  be 
added  to  schedule  RC-F.  "Other 
Assets."  for  "Deferred  tax  assets 
disallowed  for  regulatory  capital 
purposes." 

(3)  An  item  would  be  added  to 
schedule  RC-M.  "Memoranda."  for 
"Intangible  assets  that  have  been 
grandfathered  for  regulatory  capital 
purposes"  to  replace  two  items  on 
intangibles  that  have  been  applicable 
only  to  national  banks. 

Dated:  Febniary  2, 1993. 


Ffldaral  Deposit  Insuianoa  Cotporatloa 

Hoyla  L.  Robinsoii, 

Executive  Secretary. 

(PR  Doc.  93-2847  Filed  2-S-03;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Guidance  Memorandum  RO-2, 
Guldellnee  for  Regional 
Implementation  of  FEMA'a  Rule,  44 
CFR  Part  352;  Availability 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA)  draft 
Guidance  Memorandum  (GM)  RG-2  is 
available  to  all  interested  parties  for 
review  and  comment.  This  document 
provides  FEMA  policies  and  procedures 
for  FEMA  Regional  Office 
implementation  of  Executive  Order 
12657  to  ensure  that  offsite  radiological 
emergency  planning  and  preparedness 
are  in  place  to  meet  the  Nuclear 
Regulatory  Commission's  (NRG) 
licensing  requirements  for  commercial 
nuclear  power  plants  where  State  and 
local  governments  decline  or  fail  to 
participate  adequately  in  such  planning 
and  preparedness. 
DATES:  Comments  should  be  sent  to 
FEMA  before  May  14, 1993. 
ADDRESSES:  Comments  on  these 
documents  should  be  addressed  to  the 
Rules  Docket  Clerk,  Office  of  the 
General  Counsel.  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
room  840,  Washington.  DC  20472,  (fax) 
(202)  646-4536.  Please  refer  to 
"Guidance  Memorandum  RG-2"  in  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  F.  McNutt,  Office  of 
Technological  Hazards,  State  and  Local 
Programs  and  Support,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW..  Washington.  DC  20472. 
(202)  646-2857. 

SUPPLEMENTARY  INFORMATION:  The  FEMA 
rule  that  provides  policies  and 
procedures  for  implementing  Executive 
Order  12657  was  published  August  2, 
1989,  54  FR  31925,  and  is  codified  at  44 
CFR  part  352.  Guidance  for  FEMA 
Regional  Office  implementation  of  this 
rule  is  necessary  to  comply  with  this 

Executive  Order  and  to  carry  out  

FEMA's  responsibilities  under  44  CFR 
part  352.  Copies  are  being  distributed  to 
all  FEMA  Ri^ons.  the  NRC's 
commercial  nuclear  power  plant 
licensees,  and  other  REP  Program 
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constituents  for  their  review  and 
comment. 

A8  mandated  by  this  Executive  Order, 
44  CFR  part  352  sets  forth  major  new 
responsibilities  for  FEMA  Headquarters 
and  Regions  when  an  NRC  licensee  or 
applicant  provides  written  certification 
of  nonpartidpation  or  inadequate 
participation  by  State  and  local 
governments  in  o&ite  plaiming  and 
preparedness.  This  draft  GM  RG-2 
outlines  the  FEMA  Regional  Office 
responsibilities  under  the  new  rule  and 
establishes  poUdes  and  procedures  to 
be  followed  when  consulting, 
coordinating  and  interacting  with  FEMA 
Headquarters,  other  Federal  agendes, 
NRC  licensees  or  applicants  and  State 
and  local  government  regarding 
situations  where  the  provisions  of  44 
CFR  part  352  need  to  be  implemented. 

Policies  and  procedures  are  described 
in  the  GM  for  the  following  functions: 
(1)  Processing  Ucensee  letters  of 
certification  and  requests  for  Federal 
assistance,  (2)  providing  recommended 
determinations  to  FEMA  Headquarters, 
(3)  coordinating  the  provisions  of 
Federal  technical  assistance  to  licensees 
and  participating  State  and  local 
governments,  (4)  evaluating  licensee 
offsite  radiological  emergency  planning 
and  procedures,  and  (5)  making 
arrangements  for  the  provision  of 
Federal  compensatory  faciUties  and 
resources. 

Comments  received  by  FEMA  on  this 
document  will  be  considered  and 
incorporated,  as  appropriate,  into  the 
development  of  the  final  published  GM 
RG-2. 

Da^ed:  February  1. 1993. 
Richard  W.  Kiimm, 

Deputy  Associate  Director,  State  and  Local 
Programs  and  Support. 
[FR  Doc.  93-2932  Filed  2-5-93;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Asia  North  America  Eaatbound  Rate 
Agreement  et  at.;  Agreement(8)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC,  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street  NW.,  9th  Floor.  Interested 
parties  may  submit  comments  on  each 
agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this 
notice  appears.  The  requirements  for 


comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pend^g 
agreement. 

Agreement  No.:  202-010776-076. 

Title:  Asia  North  America  Eastbound 
Rate  Agreement 

Parties: 

American  President  Lines,  Ltd., 

Hapag-Uoyd  Aktiengesallschait, 

Kawasaki  kisen  Kaisna,  Ltd., 

A.P.  Moller-Maersk  Line, 

Mitsui  O.S.K.  Lines,  Ltd., 

Neptxme  Orient  Lines,  Ltd., 

Nippon  Yusen  Kaisha  Line, 

Orient  Overseas  Container  Line,  Ltd., 

Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  amendment 
deletes  Hapag-Uoyd  Aktiengesellschaft 
as  a  party  to  the  subcontinent  trade 
section  of  the  Agreement.  It  also 
modifies  the  provisions  governing 
payment  of  fees  and  expenses  as 
specified  in  Appendices  B  and  D. 

Agreement  No.:  202-010776-077. 

Title:  Asia  North  America  Eastbound 
Rate  Agreement. 

Parties: 

American  President  Lines,  Ltd., 

Hapag-Lloyd  Aktiengesellschaft, 

Kawasaki  Kisen  Kaisna,  Ltd., 

A.P.  Moller-Maersk  Line, 

Mitsui  O.S.K.  Lines,  Ltd.. 

Neptime  Orient  Lines,  Ltd., 

Nippon  Yusen  Kaisha  Line, 

Orient  Overseas  Container  Line,  Ltd., 

Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  amendment 
revises  the  rules  governing  the 
participation  of  new  members  in 
existing  Agreement  service  contracts. 

Agreement  No.:  224-004070-007. 

Title:  San  Francisco/Stevedoring 
Services  of  America  Terminal 
Agreement. 

Parties: 

San  Frandsco  Port  Commission, 

Stevedoring  Services  of  America. 

Synopsis:  The  amendment  extends 
the  term  of  the  Agreement  imtil  April 
30,  1993. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  February  2, 1993. 
Joseph  C  PoUdng, 
Secretary. 

IFR  Doc.  93-2831  Filed  2-5-93;  8:45  ami 
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Agreement(a)  Rled;  Alabama  State 
Docka  Dept.  and  Mobile  Independent 
Stevedoring  Inc.,  et  al. 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 


agreement(s)  has  been  filed  with  the 
Commission  pursuant  to  section  15  of 
the  Shipping  Act,  1916,  and  section  5  of 
the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street  NW.,  9th  Floor.  Interested 
parties  may  submit  protests  or 
comments  on  each  agreement  to  the 
Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  and  protests  are  found  in 
§  560.602  and/or  §  572.603  of  tide  46  of 
the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Any  person  filing  a  comment  or 
protest  with  the  Commission  shall,  at 
the  same  time,  deUver  a  copy  of  that 
document  to  the  person  filhig  the 
agreement  at  the  address  shown  below. 

Agreement  No.:  224-200731. 

Title:  Alabama  State  Docks 
Department  and  Mobile  Independent 
Stevedoring,  Inc. 

Parties: 

Alabama  State  Docks  Department 

Mobile  Independent  Stevedoring,  Inc. 
("Mobile") 

Agent:  E.G.  Browning,  Jr.,  General 
Manager,  Alabama  State  Docks 
Department,  P.O.  Box  1588,  Mobile, 
Alabama  36633. 

Synopsis:  The  Agreement  provides  for 
Mobile  to  perform  cargo  and  freight 
handling  services  at  the  Port.  The  term 
is  for  two  five  year  segments. 

Agreement  No.:  224-200732. 

Title:  Alabama  State  Docks 
Department  and  Murray  Stevedoring 
Company,  Inc. 

Parties: 

Alabama  State  Docks  Department 

Murray  Stevedoring  Company,  Inc. 
("Murray") 

Agent:  E.G.  Browning,  Jr.,  General 
Manager,  Alabama  State  Docks 
Department,  P.O.  Box  1588,  Mobile, 
Alabama  36633. 

Synopsis:  The  Agreement  provides  for 
Murray  to  perform  cargo  and  freight 
handling  services  at  the  Port.  The  term 
is  for  two  five  year  segments. 

Agreement  Nos.:  (1)  224-200729,  (2) 
224-200730.  (3)  224-200733,  (4)  224- 
200734,  (5)  224-200735,  (6)  224- 
200736, (7)  224-200737. 

Title: 

(1)  Alabama  State  Docks  Department/ 
Cooper  T.  Smith  Terminal 
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Agreement 

(2)  Alabama  State  Docks  Department/ 
Golden  Stevedoring  Tenninal 
Agreement 

(3)  Alabama  State  Docks  Department/ 
Premier  Stevedoring  Terminal 
Agreement 

(4)  Alabama  State  Docks  Department/ 
Ryan-Walsh  Terminal  Agreement 

(5)  Alabama  State  Docks  Department/ 
Southern  Cargo  Handlers  Terminal 
Agreement 

(6)  Alabama  State  Docks  Department/ 
Southern  International  Terminal 
Agreement 

(7)  Alabama  State  Docks  Department/ 
Strachan  Shipping  Terminal 
Agreement 

Parties: 

Alabama  State  Docks  Department 
("Department")  and 

(1)  Cooper  T.  Smith  Co.,  Inc. 

(2)  Golden  Stevedoring  Company,  Inc. 

(3)  Premier  Stevedoring,  Inc. 

(4)  Ryan-Walsh  Stevedoring,  Inc. 

(5)  Southern  Cargo  Handlers,  Inc. 

(6)  The  Southern  International  Service 
Co..  Inc.  (SISCO) 

(7)  Strachan  Shipping  Company 
Agent:  E.G.  Browning,  Jr.,  General 

Manager,  General  Cargo  Marketing  and 
Operations,  Alabama  State  Docks 
Department,  P.O.  Box  1588,  Mobile, 
Alabama  36633. 

Synopsis:  The  Agreements  permit  the 
individual  parties  to  perform  cargo  and 
freight  handling  service  at  the 
Department's  facilities  at  the  Port  of 
Mc^ile. 

Dated:  February  2, 1M3. 

By  Order  of  the  Federal  Maritime 
Commission. 
JoMph  C  Polking. 
Secretary. 

[FR  Doc.  93-2864  Filed  2-5-93;  8:45  am] 
MUJNQ  cooc  tno-m-m 


FEDERAL  RESERVE  SYSTEM 

CommFlrat  Bancorporatlon,  Inc.,  tt  al.; 
Fonnatk>n«  of;  Acquisitions  by;  and 
Msrgars  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acqiiire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 


application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than  March 
5, 1993. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
aty,  Missouri  64198: 

1.  CotnniFirst  Bancorporatlon,  Inc., 
South  Sioux  City,  Nebraska;  to  become 
a  bank  holding  company  by  acquiring 
Y.B.  Corporation,  South  Sioux  City, 
Nebraska,  and  thereby  indirectly  acquire 
Nebraska  State  Bank,  South  Sioux  City, 
Nebraska,  and  to  acquire  Buya 
Corporation,  South  Sioux  City, 
Nebraska,  and  thereby  indirectly  acquire 
Wakefield  National  Bank,  Wakefield, 
Nebraska. 

2.  CRACO,  Inc.,  Vinita,  Oklahoma;  to 
become  a  bank  holding  company  by 
acquiring  First  National  Bank  and  Trust 
Company.  Vinita,  Oklahoma. 

3.  Dickinson  Financial  Corporation, 
Kansas  City,  Missouri;  to  merge  with 
Army  National  Bancshares,  Inc.,  Kansas 
City,  Missouri,  and  thereby  indirectly 
acquire  Army  National  Bank,  Ft. 
Leavenworth,  Kansas. 

4.  FNBR  Holding  Corp.,  Meeker. 
Colorado;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  First  National  Bank 
of  the  Rockies,  Meeker,  Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  2, 1993. 
JenniliBr  J.  ftAnson, 
Associate  Secretary  of  the  Board. 
(FR  Doc.  93-2893  Filed  2-5-93;  8:45  am) 
wuMO  cooe  aio-«i-F 


Crastar  Financial  Corporation; 
Acquisition  of  Company  Engagad  in 
Parmlaaltita  NonbanUng  Activitiea 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  imder  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8)]  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 


control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Govemora.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  imsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  Ueu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  now  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regaraing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Govemora  not  later  than  March  5, 1993. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  Crestar  Financial  Corporation, 
Richmond,  Virginia;  to  acquire  CFS 
Financial  Corporation,  Fairfax,  Virginia, 
and  thereby  engage  in  operating  a  thrift 
institution  pursuant  to  §  22S.25(b){9)  of 
the  Board's  Regulation  Y.  These 
activities  will  be  conducted  in  the  State 
of  Virginia. 

Board  of  Governors  of  the  Federal  Reserve 
System.  February  2, 1993. 
JennifR'  J.  Johnson, 
Associate  Secretary  of  the  Board. 
IFR  Doc.  93-2894  Filed  2-5-93;  8:45  am] 
BIUJNO  CODE  tnO-OI-F 

Thomas  D.  Ranagan,  at  al.;  Change  In 
Bank  Control  Notices;  Acquisitions  of 
Shares  of  Banks  or  Bank  Holding 
Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C  1817()))  and  S 
225.41  of  the  Board's  Regulation  Y  (12 
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CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
processing,  they  will  also  be  available 
for  inspection  at  the  offices  of  the  Board 
of  Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that  notice 
or  to  the  offices  of  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  March  1, 1993. 

A.  Federal  Reserve  Bank  of  Ohicago 
CE)avid  S.  Epstein,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

J.  Thomas  D.  Flanagan,  Barrington, 
Illinois;  to  acquire  12.48  percent  of  the 
voting  shares  of  Premier  Financial 
Services,  Inc.,  Freeport,  Illinois,  and 
thereby  indirectly  acquire  First  Bank 
North,  Freeport,  Illinois,  and  First  Bank 
South,  Dixon,  Illinois. 

B.  Federal  Reserve  Siank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1 .  Doyl  Earl  Brown,  Wynne,  Arkansas; 
to  acquire  15.03  percent  of  the  voting 
shares  of  First  National  Corporation  of 
Wynne,  Wynne,  Arkansas,  as  the  result 
of  a  stock  redemption,  and  thereby 
indirectly  acqiaire  First  National  Bank  of 
Wynne,  Wynne,  Arkansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  February  2, 1<»93. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc  93-2895  Filed  2-5-93;  8:45  am] 

BILUNQ  COOE  OIO-OI-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Office  of  the  Assistant  Secretary  for 
Health;  Paraliel  Track  Policy 

Notice  is  hereby  given  that  I  have 
delegated  to  the  Assistant  Secretary  for 
Health,  with  authority  to  redelegate,  the 
authority  vested  in  the  Secretary  of 
Health  and  Human  Services  under  title 
45  CFR,  part  46,  Protection  of  Human 
Subjects,  §  46.101(i)  concerning  waiver 
of  part  46  as  amended.  This  delegation 
is  limited  to  research  studies  which  are 
being  considered  in  connection  with  the 
Public  Health  Services  policy  for  an 
expanded  availability  of  investigational 
new  drugs  through  a  parallel  track 
mechanism. 


This  delegation  is  effective 
immediately. 

Dated:  January  IS,  1903. 
Louia  W.  SulUvoi, 
Secretary. 

[FR  Doc.  93-2845  Filed  2-5-93;  8:45  am] 
HUJNQ  COOe  41M-17-H 


Agency  for  Health  Care  Policy  and 
Reeearch 


Pul>Uc  MeeUng  on  the  Clinical  Praetiee 
Guideline  for  Screening  for 
Alzheimer'a  and  Related  Dementiaa 

The  Agency  for  Health  Care  Policy 
and  Research  (AHCPR)  announces  that 
a  public  meetiiig  will  be  held  to  receive 
comments  and  information  pertaining  to 
the  development  of  the  clinical  practice 
guideline  for  Screening  for  Alzheimer's 
and  Related  Dementias.  The  guideline  is 
being  developed  by  a  private-sector 
panel  of  health  care  experts  and 
consumers.  The  panel  is  supported  by 
AHCPR. 

A  Notice  aimouncing  that  AHCPR  was 
arranging  for  the  development  of  this 
clinical  guideline  was  published  in  the 
Federal  Register  on  November  26, 1991 
(56  FR  59950).  That  notice  Invited 
nominations  for  experts  and  consimiers 
to  serve  on  the  panel  that  is  developing 
the  guideline. 

A  public  meeting  to  address  the 
guideline  for  Screening  for  Alzheimer's 
and  Related  Dementias  and  to  provide 
an  opportimity  for  interested  parties  to 
contribute  relevant  information  and 
comments  will  be  held  as  follows: 
Meeting:  Screening  for  Alzheimer's  and 
Related  Dementias,  Monday,  April  12, 
1933,  From  1  p.m.  to  5  p.m.,  Hyatt 
Regency  Washington,  400  New  Jersey 
Avenue,  NW.,  Washington,  DC  20001, 
Meeting  Room — Capitol  Room,  Phone: 
202-737-1234. 

Background 

The  Omnibus  Budget  Reconciliation 
Act  of  1989  (Pub.  L.  101-239)  added  a 
new  Title  DC  to  the  Public  Health 
Service  Act  (the  Act),  which  established 
the  Agency  for  Health  Care  Policy  and 
Research  (AHCPR)  to  enhance  the 
quality,  appropriateness,  and 
effectiveness  of  health  care  services,  and 
access  to  such  services  (See  42  U.S.C. 
299-299C-6  and  1320b-12),  The  Agency 
for  Health  Care  Policy  and  Research 
Reauthorization  Act  of  1992  (Pub.  L. 
102-410)  enacted  on  October  13, 1992. 
amended  certain  provisions  of  the  Act. 

In  keeping  with  its  legislative 
mandate,  AHCPR  is  arranging  for  the 
development  and  periodic  review  and 
updating  of  clinically  relevant 
guidelines  that  may  be  used  by 


physicians,  educators,  other  health  care 
practitioners,  and  consumers  to  assist  in 
determining  how  diseases,  disorders, 
and  other  health  conditions  can  most 
effectively  and  appropriately  be 
prevented,  diagno«ed,  treatod.  and 
managed  clinically. 

Section  912  of  the  Act  (42  U.S.C 
299b-l(b]),  as  amended  by  Public  Law 
102-410.  requires  that  the  guidelines: 

1.  Be  based  on  the  best  available 
research  and  professional  judgment: 

2.  Be  presented  in  formats  appropriate 
for  use  by  physicians,  other  health  care 
practitioners,  medical  educators, 
medical  review  organizations,  and 
consxuners; 

3.  Be  presented  in  treatment-specific 
or  condition-specific  forms  appropriate 
for  use  in  clinical  practice,  educational 
programs,  and  reviewing  the  quality  and 
appropriateness  of  medical  care; 

4.  Include  information  on  the  risks 
and  benefits  of  alternative  strategies  for 
prevention,  diagnosis,  treatment,  and 
management  of  the  particular  health 
condition($);  and 

5.  Include  information  on  the  costs  of 
alternative  strategies  for  prevention, 
diagnosis,  treatment,  and  management 
of  the  particular  health  condition(s), 
where  cost  information  is  available  and 
reliable. 

Section  914  of  the  Act  (42  U.S.C. 
299b-3(a)),  as  amended  by  Public  Law 
102-410,  identifies  factors  to  be 
considered  in  establishing  priorities  for 
guidelines,  including  the  extent  to 
which  the  guidelines  would: 

1.  Improve  methods  for  disease 
prevention; 

2.  Improve  methods  of  diagnosis, 
treatment,  and  clinical  management  for 
the  benefit  of  a  significant  number  of 
individuals; 

3.  Reduce  clinically  significant 
variations  among  clinicians  in  the 
particular  services  and  procedures 
utilized  in  making  diagnoses  and 
providing  treatments; 

4.  Reduce  clinically  significant 
variations  in  the  outcomes  of  health  care 
services  and  procedures;  and 

5.  Affect  costs  associated  with  the 
prevention,  diagnosis,  treatment,  or 
management  of  the  condition(s). 

Also,  in  accordance  with  Title  DC  of 
the  PHS  Act  and  section  1142  of  the 
Social  Security  Act,  the  Administrator  is 
to  assure  that  the  needs  and  priorities  of 
the  Medicare  program  are  reflected 
appropriately  in  the  agenda  and 
priorities  for  the  development  of 
guidelines. 
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Arrangements  for  the  April  12, 1993 
Public  Meeting  on  Clinical  Practice 
Guidelines  for  Screening  for  Alzheimer's 
and  Related  Dementias 

Representatives  of  oiganizations  and 
other  individuals  are  invited  to  provide 
relevant  written  comments  and 
information  and  make  a  brief  (5  minutes 
or  less)  oral  statement  to  the  panel. 
Individuals  and  representatives  who 
would  like  to  attend  must  register  with 
Demie  Lyons.  N.P..  Mikalix  and 
Company,  the  AHCPR  contractor 
providing  support  to  the  panel,  at  the 
address  set  out  below  by  March  12, 
1993.  and  indicate  whether  they  plan  to 
make  an  oral  statement.  A  copy  of  the 
oral  statement,  comments,  and 
information  should  be  submitted  to  Ms. 
Lyons  by  March  12, 1993.  If  more 
requests  to  make  oral  statements  are 
received  than  can  be  accommodated 
between  1  p.m.  and  5  p.m.  on  April  12. 
1993,  the  chairpersons  will  allocate 
speaking  time  in  a  manner  which 
ensxires,  to  the  extent  possible,  that  a 
range  of  views  of  health  care 
professionals,  consumers,  product 
manufacturers,  and  pharmaceutical 
manufacturers  is  presented.  Those  who 
cannot  be  granted  their  requested 
speaking  time  because  of  time 
constraints  are  assured  that  their  written 
comments  will  be  considered  in 
developing  the  guidelines. 

If  sign  language  interpretation,  or 
other  reasonable  accommodations  for 
disability,  is  needed  please  contact  Ms. 
Lyons  at  the  address  below  by  March 
12. 1993. 

Registration  should  be  made  with, 
and  written  materials  submitted  to,  Ms. 
Lyons,  Mikalix  and  Company,  at  the 
following  address:  Mikalix  and 
Company.  Attn:  Demie  Lyons,  N.P..  404 
Wyman  Street.  Suite  375.  Waltham. 
Massachusetts  02154-1210.  Phone:  617- 
290-0090.  Fax:  617-290-0180. 

Dated:  January  2S,  1993. 
).  Jairett  Clinton, 

Administrator 

IFR  Doc.  93-2849  Filed  2-5-93;  8:45  am) 
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Public  Meeting  on  the  Clinical  Practice 
Guidelirte  for  DIagnoela  and  Treatment 
of  Chett  Pain  Due  to  Unstable  Angina 
With  The  Natlonai  Heart,  Lung,  and 
Blood  institute 

The  Agency  for  Health  Care  Policy 
and  Research  (AHCPR)  and  the  National 
Heart.  Lung,  and  Blood  Institute 
(NHLBI)  announce  that  a  public  meeting 
will  be  held  to  receive  comments  and 
information  pertaining  to  the 
development  of  the  clinical  practice 


guideline  for  diagnosis  and  treatment  of 
chest  pain  due  to  unstable  angina.  The 
guideline  is  being  developed  by  a  non- 
profit contractor  of  AHCPR  with  the 
assistance  of  a  panel  of  experts  and 
health  care  consumers. 

A  Notice  announcing  that  AHCPR  and 
NHLBI  were  interested  in  awarding 
three  contracts  for  development  of 
clinical  practice  guidelines  on  diagnosis 
and  treatment  of  chest  pain  due  to 
unstable  angina,  cardiac  rehabilitation, 
diagnosis  and  management  of  cardiac 
dysrhythmias  was  published  in  the 
Federal  Register  on  May  18. 1992  (57 
FR  21118).  That  notice  invited 
nominations,  on  behalf  of  the 
contractors,  for  panels  of  experts  and 
consumers  to  assist  in  the  development 
of  the  guidelines.  AHCPR  has  awarded 
two  contracts,  unstable  angina  and 
cardiac  rehabilitation. 

A  public  meeting  to  address  the 
guideline  for  the  diagnosis  and 
treatment  of  imstable  angina  and  to 
provide  an  opportunity  for  interested 
parties  to  contribute  relevant 
information  and  comments  will  be  held 
as  follows:  Thursday,  April  8. 1993, 
From:  4  p.m.  to  10  p.m..  American 
College  of  Cardiology.  Heart  House, 
9111  Old  Georgetown  Road.  Bethesda. 
MD  20814.  Phone  No.:  301-987-5400. 

Background 

The  Omnibus  Budget  Reconciliation 
Act  of  1989  (Pub.  L.  101-239)  added  a 
new  title  IX  to  the  Public  Health  Service 
Act  (the  Act),  which  established  the 
Agency  for  Health  Care  Policy  and 
Research  (AHCPR)  to  enhance  the 
quality,  appropriateness,  and 
effectiveness  of  health  care  services,  and 
access  to  such  services.  (Sec.  42  U.S.C. 
299-299C-6  and  1320b-12.)  The  Agency 
for  Health  Care  Policy  and  Research 
Reauthorization  Act  of  1992  (Pub.  L. 
102-410)  enacted  on  October  13. 1992. 
amended  certain  provisions  of  the  Act. 

In  keeping  with  its  legislative 
mandates,  AHCPR  is  arranging  for  the 
development  and  periodic  review  and 
updating  of  clinically  relevant 
guidelines  that  may  be  used  by 
physicians,  educators,  other  health  care 
practitioners,  and  consumers  to  assist  in 
determining  how  diseases,  disorders, 
and  other  health  conditions  can  most 
effectively  and  appropriately  be 
prevented,  diagnosed,  treated,  and 
managed  clinically. 

Section  912  of  the  Act  (42  U.S.C. 
299b-l(b)),  as  amended  by  Public  Law 
102-410.  requires  that  the  guidelines: 

1.  Be  based  on  the  best  available 
research  and  professional  judgment; 

2.  Be  presented  in  formats  appropriate 
for  use  by  physicians,  other  health 
care  practitioners,  medical  educators. 


medical  review  organizations,  and 
consumers; 

3.  Be  presented  in  treatment — specific 
or  condition — specific  forms 
appropriate  for  use  in  clinical 
practice,  educational  programs,  and 
reviewing  quality  and  appropriateness 
of  medical  care. 

4.  Include  information  on  the  risks  and 
benefits  of  alternative  strategies  for 
prevention,  diagnosis,  treatment,  and 
management  of  the  particular  health 
condition(s);  and 

5.  Include  information  on  the  costs  of 
alternative  strategies  for  prevention, 
diagnosis,  treatment,  and  management 
of  the  particular  health  condition(s). 
where  cost  information  is  available 
and  reliable. 

Section  914  of  the  Act  (42  U.S.C. 
299b-3(a)).  as  amended  by  Public  Law 
102-410.  identifies  factors  to  be 
considered  in  establishing  priorities  for 
guidelines,  including  the  extent  to 
which  the  guidelines  would: 

1.  Improve  methods  for  disease 
prevention; 

2.  Improve  methods  of  diagnosis, 
treatment,  and  clinical  management 
for  the  benefit  of  a  significant  number 
of  individuals; 

3.  Reduce  clinically  significant 
variations  among  clinicians  in  the 
particular  services  and  procedures 
utilized  in  making  diagnoses  and 
providing  treatments;  and 

4.  Reduce  clinically  significant 
variations  in  the  outcomes  of  health 
care  services  and  procedures. 
Also,  in  accordance  witb  title  IX  of 

the  PHS  Act  and  section  1142  of  the 
Social  Security  Act,  the  Administrator  is 
to  assure  that  the  needs  and  priorities  of 
the  Medicare  program  are  reflected 
appropriately  in  the  agenda  and 
priorities  for  development  of  guidelines. 

Arrangements  for  the  April  8, 1993 
Public  Meeting  on  Diagnosis  and 
Treatment  of  Chest  Pain  Due  to 
Unstable  Angina 

Representatives  of  organizations  and 
other  individuals  are  invited  to  provide 
relevant  written  comments  and 
information  and  make  a  brief  (5  minutes 
or  less)  oral  statement  to  the  panel. 
Individuals  and  representatives  who 
would  like  to  attend  must  register  with 
the  Duke  University  Medical  Center,  the 
AHCPR  non-profit  contractor 
developing  the  guideline,  at  the  address 
set  out  below  by  March  1, 1993,  and 
indicate  whether  they  plan  to  make  an 
oral  statement.  A  copy  of  the  oral 
statement,  comments,  and  information 
should  be  submitted  to  Duke  University 
Medical  Center  by  March  1. 1993.  If 
more  requests  to  make  oral  statements 


Fedaral  Ragiiter  /  VoL  58,  No.  24  /  Monday,  February  8,  1903  /  Notices 


7567 


are  received  than  can  be  accommodated 
between  4  p.m.  and  10  p.m.  on  April  8, 
1993,  the  cnairperson  will  allocate 
speaking  time  in  a  manner  which 
ensures,  to  the  extent  possible,  that  a 
range  of  views  of  health  care 
professionals,  constuners,  product 
manufacturers,  and  pharmaceutical 
manufacturers  is  presented.  Those  who 
cannot  be  granted  their  requested 
speaking  time  because  of  time 
constraints  are  assured  that  their  written 
comments  will  be  considered  in 
developing  the  guidelines. 

If  si^  language  interpretation  or  other 
reasonable  accommodations  for 
disability  is  needed,  please  contact 
Duke  University  Medical  Center  by 
March  1, 1993,  at  the  address  below. 

Re^stration  should  be  made  with  and 
written  materials  submitted  to  the 
following  address:  Ehike  University 
Medical  Center,  Attn:  Nancy  Archibald, 
P.O.  Box  2986.  Durham,  North  Carolina 
27710;  Phone  No.:  919-684-6077;  Fax 
No.:  919-684-5700. 

Dated:  January  22, 1993. 
J.  Jamtt  Ointon, 
Administrator. 
[FR  Doc.  93-2848  Filed  2-5-93;  8:45  am] 

BILUNQ  CODE  41M>-«>-M 


Pubflc  Meeting  on  the  ainical  Practice 
Guideline  for  Quality  Determinanta  of 
Mammography 

The  Agency  for  Health  Care  Policy 
and  Research  (AHCPR)  announces  that 
a  public  meeting  will  be  held  to  receive 
conunents  and  information  pertaining  to 
the  development  of  the  clinical  practice 
guideline  for  quality  determinants  of 
mammography.  The  guideline  is  being 
developed  by  a  private-sector  panel  of 
health  care  experts  and  consumers. 

A  Notice  announcing  that  AHCPR  was 
arranging  for  the  development  of  this 
clinical  guideline  was  published  in  the 
Federal  Register  June  4, 1991  (56  FR 
25430).  That  notice  invited  nominations 
for  experts  and  consumers  to  serve  on 
the  panel  that  is  developing  the 
guideline. 

A  pubUc  meeting  to  address  the 
guideline  for  quality  determinants  of 
mammography  and  to  provide  an 
opportunity  for  interested  parties  to 
contribute  relevant  information  and 
comments  will  be  held  as  follows: 
Meeting:  Quahty  Determinants  of 
Mammography,  Monday,  March  8, 1993, 
From  9  a.m.  to  Noon,  Bethesda  Marriott. 
5151  Pooks  Hill  Road,  Bethesda. 
Maryland  20814,  Phone:  301-887-9400. 

Background 

The  Omnibus  Budget  Reconciliation 
Act  of  1089  tPub.  L  101-239)  added  a 


new  Title  K  to  the  Public  Health 
Service  Act  (the  Act),  which  esUbUshed 
the  Agency  for  Health  Care  PoUcy  and 
Research  (AHCPR)  to  enhance  the 
quality,  appropiiatmess,  and 
effectiveness  of  health  care  services,  and 
access  to  such  services  (See  42  U.S.C 
299-2990-6  and  1320b-12).  The  Agency 
for  Health  Care  Policy  and  Research 
Reauthorization  Act  of  1992  (Pub.  L. 
102-410)  enacted  on  October  13, 1992, 
amended  certain  provisions  of  the  Act 

In  keeping  with  its  legislative 
mandate,  AHCPR  is  arranging  for  the 
development  and  periodic  review  and 
updating  of  clinically  relevant 
guidelines  that  may  be  used  by 
physicians,  educators,  other  health  care 
practitioners,  and  consiteers  to  assist  in 
determining  how  diseases,  disorders, 
and  other  health  conditions  can  most 
effectively  and  appropriately  be 
prevented,  diagnosed,  treated,  and 
managed  clinically. 

Section  912  of  the  Act  (42  U.S.C 
299b-l(b)),  as  amended  by  Public  Law 
102-410,  requires  that  the  guidelines: 

1.  Be  based  on  the  best  available 
research  and  professional  judgment; 

2.  Be  presented  in  formats  appropriate 
for  use  by  physicians,  other  health 
care  practitioners,  medical  educators, 
medical  review  organizations,  and 
consumers; 

3.  Be  presented  in  treatment-specific  or 
condition-specific  forms  appropriate 
for  use  in  clinical  practice, 
educational  programs,  and  reviewing 
the  quahty  and  appropriateness  of 
medical  care; 

4.  Include  information  on  the  risks  and 
benefits  of  alternative  strategies  for 
prevention,  diagnosis,  treatment,  and 
management  of  the  particular  health 
condition(s);  and 

5.  Include  infbrmation  on  the  costs  of 
alternative  strategies  for  prevention, 
diagnosis,  treatment,  and  management 
of  the  particular  health  condition(s), 
where  cost  information  is'available 
and  reliable. 

Section  914  of  the  Act  (42  U.S.C 
299b-3(a)),  as  amended  by  PubUc  Law 
102-410,  identifies  factors  to  be 
considered  in  establishing  priorities  for 
guidelines,  including  the  extent  to 
which  the  guidelines  would: 

1.  Improve  methods  for  disease 
prevention; 

2.  Improve  methods  of  diagnosis, 
treatment,  and  clinical  management 
for  the  benefit  of  a  significant  number 
of  individuals: 

3.  Reduce  clinically  significant 
variations  among  clinicians  in  the 
particular  services  and  procedures 
utiliaed  in  making  diagnosea  and 
providing  treatments;  and 


4.  Reduce  dinicaUy  significant 
variations  in  the  outcomaa  of  beelth 
care  services  and  procedures. 

Also,  in  accordance  with  Htle  DC  of 
the  PHS  Act  and  section  1142  of  the 
Social  Security  Act,  the  Administrator  is 
to  assure  that  the  needs  and  priorities  of 
the  Medicare  program  are  reflected 
appropriately  in  the  agenda  and 
priorities  for  the  development  of 
guidelines. 

Arrangements  for  the  March  8. 1993 
Public  Meeting  on  Qinical  Practice 
Guidelines  for  the  Development  of 
Quality  Determinants  of  Mammoffxiphy 

Representatives  of  organizations  and 
other  individuals  are  invited  to  provide 
relevant  written  comments  and 
information  and  make  a  brief  (5  minutes 
or  less)  oral  statement  to  the  panel. 
Individuals  and  representatives  who 
would  like  to  attend  must  register  with 
Ms.  Mary  Madison,  Mikalix  and 
Company,  the  AHCPR  contractor 
providing  support  to  the  panel,  at  the 
address  set  out  below  by  February  24, 
1993,  and  indicate  whether  they  plan  to 
make  an  oral  statement.  A  copy  of  the 
oral  statement,  comments,  and 
information  should  be  submitted  to  Ms. 
Mary  Madison,  Mikalix  and  Company, 
by  February  24, 1993.  If  more  requests 
to  make  oral  statements  are  received 
than  can  be  accommodated  between  9 
a.m.  and  Noon  on  March  8, 1993,  the 
chairpersons  will  allocate  speaking  time 
in  a  manner  which  ensures,  to  the 
extent  possible,  that  a  range  of  views  of 
health  care  professionals,  consumers, 
product  manufacturers,  and 
pharmaceutical  manufacturers  is 
presented.  Those  who  cannot  be  granted 
their  requested  speaking  time  beoiuse  of 
time  constraints  are  assured  that  their 
written  comments  will  be  considered  in 
developing  the  guidelines. 

If  sign  language  interpretation,  or 
other  reasonable  accommodations  for 
disability,  is  needed,  please  contact 
Mikalix  and  Company  at  the  address 
below  by  February  24, 1993. 

Registration  should  be  made  with, 
and  written  materials  submitted  to: 
Mikalix  and  Company,  Attention:  Ms. 
Mary  Madison,  404  Wyman  Street.  Suite 
375,  Waltham,  Massachusetts  02154- 
1210.  Phone:  617-290-0090,  Fax:  617- 
290-0180. 

Dated:  January  25, 1093. 
).  Jamtt  CUntoa, 
Administrator. 

(FR  Doc  B2-28S0  Piled  3-5-93: 8.-45  «b] 
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Agency  for  Toxic  Subetancee  and 
Diaeaae  Regiatry 

Statement  of  Organliatlon,  Functiona, 
and  Delegatlona  of  Autttortty 

Part  H.  Chapter  HT  (Agency  for  Toxic 
Substances  and  Disease  Registry)  of  the 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (50  FR  25129-25130,  dated 
June  17, 1985,  as  amended  most 
recently  at  56  FR  48805,  dated 
September  26, 1991)  is  amended  to 
reflect  the  order  of  succession. 

After  Section  HT-B,  Organization  and 
Functions,  insert  the  following: 

Section  HT-C,  Order  of  Succession. 
During  the  absence  or  disability  of  the 
Administrator,  Agency  for  toxic 
Substances  and  Disease  Registry,  or  in 
the  event  of  a  vacancy  in  that  office,  the 
first  official  listed  below  who  is 
available  shall  act  as  Administrator, 
except  that  during  a  planned  period  of 
absence,  the  Administrator  may  specify 
a  different  order  of  succession:  (1) 
Deputy  Administrator,  (2)  Assistant 
Adiministrator,  (3)  Deputy  Assistant 
Administrator. 

Dated:  January  15, 1993. 
Louis  W.  Sullivui, 
Secretary. 

IFR  Doc.  93-2846  Filed  2-5-93;  8:45  am] 
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Centera  for  Diaeaae  Control  and 
Prevention 

Statement  of  Organization,  Functiona. 
and  Delegatlona  of  Authority 

Part  H,  Chapter  HC  (Centers  for 
Disease  Control  and  Prevention)  of  the 
Statement  of  Organization,  Fimctions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-67776,  dated 
October  14, 1980,  and  corrected  at  45  FR 
69296,  October  20, 1980,  as  amended 
most  recently  at  58  FR  3963,  dated 
January  12, 1993)  is  amended  to  reflect 
the  following  organizational  changes 
within  the  International  Health  Program 
Office:  (1)  EstabUshment  of  the  Bilateral 
Health  Activity,  the  International 
Emergency  and  Refugee  Activity,  and 
the  International  Visitors  Activity;  and 
(2)  abolishment  of  the  Division  of 
International  Liaison. 

Section  HC-B.  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

1.  After  the  functional  statement  for 
the  Office  of  Administrative  Services 
(HCG14),  Office  of  the  Director  (HCGl), 


International  Health  Program  Office 
(HCG),  insert  the  followijag: 

Bilateral  Health  Activity  (HCGl  5).  (1) 
Provides  assistance  to  Director, 
International  Health  Program  Office 
(IHPO),  in  his  role  as  the  Associate 
Director  for  International  Health, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  in  the  development 
and  official  clearance  of  CDC  bilateral 
health  agreements;  (2)  provides 
assistance  to  the  other  component  of 
CDC  in  the  development  and  monitoring 
of  bilateral  health  activities,  including 
projects  conducted  under  the  Special 
Foreign  Currency  Program  [SFCPfPL-  , 
480);  (3)  coordinates  the  development, 
processing  and  official  clearance  of  CDC 
cable  notifications;  (4)  provides  visa  and 
passport  services  to  CDC  international 
travelers;  (5)  coordinates  CDC  response 
to  short-term  consultancy  request.s 
received  by  the  PHS  Office  of 
International  Health  from  international 
organizations;  (6)  develops  consolidated 
briefing  materials  on  CDC  international 
health  activities;  (7)  coordinates  and 
monitors  the  utilization  of  the  CDC 
portion  of  the  PHS  Office  of 
International  Health  Contract  for 
Logistical  Support  Services. 

bitemational  Emergency  and  Refugee 
Activity  (HCGl  6).  (1)  Provides  staff 
support  to  IHPO,  and  to  the  Associate 
Director  for  International  Health,  CDC, 
in  directing  and  coordinating 
international  activities  throughout  CDC; 
(2)  maintains  liaison  with  the  PHS 
Office  of  International  Health  and  with 
other  multilateral,  governmental,  and 
non-governmental  organizations 
concerned  with  international  health;  (3) 
provides  liaison  and  coordination  of 
CDC  involvement  with  national  and 
international  agencies  in  response  to 
request  for  assistance  in  emergency  and 
non-emergency  situations  outside  the 
United  States;  (4)  serves  as  the  focus  for 
the  WHO-CDC  Collaborating  Center  for 
Disaster  Preparedness  and  Response;  (5) 
coordinates  CDC  refugee  assistance 
activities  and  serves  as  the  focal  point 
between  CDC  and  the  United  Nations 
High  Commissioner  for  Refugees  and 
the  Department  of  State's  Bureau  of 
Refugee  Programs  in  collaboration  with 
the  Division  of  Technical  Support;  (6) 
coordinates  responses  to  requests  from 
WHO  and  its  regional  offices  for 
assistance  in  dealing  with  HIV/ AIDS 
and  other  short-term  technical 
assistance  requests  of  a  non-emergency 
nature;  (7)  provides  coordination  and 
implementation  of  CDC  staff 
international  capacity  development 
initiatives. 

International  Visitors  Activity 
(HCGl  7).  (1)  Receives,  orients,  and 
coordinates  schedules  and  housing  of 


international  visitors  to  the  CDC;  (2) 
coordinates  within  CDC  and  with 
external  organizations  long-  and  short- 
term  training  of  visitors;  (3)  determines 
requirements  for  and  monitors  health 
insurance  for  guest  researchers;  (4) 
produces  reports  for  the  Office  of 
International  Health  and  CDC  on 
international  visitors;  (5)  maintains 
archives  and  disseminates  foreign  trip 
reports  filed  by  CDC  staff;  (6) 
collaborates  with  course  provider  in  the 
organization  and  management  of  the 
international  track  of  the  EIS  course  and 
on  other  training  activities  for  health 
professionals  from  developing 
countries. 

2.  E)elete  in  its  entirety  the  functional 
statement  for  the  Division  of 
International  Liaison  (HCG2), 
International  Health  Program  Office 
(HCG). 

Dated:  January  27, 1993. 
William  L.  Ropar, 

Director.  Centers  for  Disease  Control  and 
Prevention. 
(FR  Doc.  93-2882  Filed  2-5-93;  8:45  ami 

BIUJNO  CODE  41M-1«-M 


Health  Reaourcea  and  Servicea 
Admlniatratlon 

Filing  of  Annual  Report  of  Federal 
Adviaory  Committee 

Notice  is  hereby  given  that  pursuant 
to  section  13  of  Pubhc  Law  92-463,  the 
Annual  Report  for  the  following  Health 
Resources  and  Service  Administration's 
Federal  Advisory  Committee  has  been 
filed  with  the  Library  of  Congress: 

National  Advisory  Committee  on  Rural 
Health 

Copies  are  available  to  the  public  for 
inspection  at  the  Library  of  Congress 
Newspaper  and  Current  Periodical 
Reading  Room,  room  1026,  Thomas 
Jefferson  Building,  Second  Street  and 
Independence  Avenue,  SE., 
Washington,  DC.  Copies  may  be 
obtained  from:  Dena  S.  Pusldn,  Sc.D. 
Acting  Executive  Secretary,  National 
Advisory  Committee  on  Rural  Health, 
room  9-05,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857,  Telephone  (301)  443-0836. 

Dated:  February  2, 1993. 
Jackie  E.  Baum, 

Advisory  Committee  Management  Officer. 
HRSA. 

[FR  Doc.  93-2852  Filed  2-5-93;  8:45  am) 
BiujMo  cooe  41te-1S-M 
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Substance  At>uee  and  Mental  Health 
Services  Adminletration 

Cunnent  Ust  of  Laboratoriee  Which 
Meet  Minimum  Standarda  To  Engage  In 
Urine  Drug  Teeting  for  Federal 
Agencies  and  {.aboratoriee  That  Have 
Withdrawn  From  the  Program 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services,  Administration,  HHS 
(Formerly:  National  Institute  on  Drug 
Abuse,  ADAMHA,  HHS) 
ACTION:  Notice 

SUMMARY:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (53 
FR  11979, 11986).  A  similar  notice 
listing  all  currently  certified  laboratories 
v^^ill  bfl  published  during  the  first  week 
cf  ebch  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  end  complete  the  certification 
process.  If  any  Usted  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 
will  be  omitted  from  the  monthly  listing 
thereafter. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denise  L.  Goss,  Program  Assistant, 
Division  of  Workplace  Programs,  room 
9-A-54,  5600  Fishers  Lane,  Rockville, 
Maryland  20857;  Tel.:  (301)  443-6014. 
SUPPLEMENTARY  INFORMATION:  Mandatory 
Guidelines  for  Federal  Workplace  Drug 
Testing  were  developed  in  accordance 
with  Executive  Order  12564  and  section 
503  of  Public  Law  100-71.  Subpart  C  of 
the  Guidelines,  "Certification  of 
Laboratories  Engaged  in  Urine  Drug 
Testing  for  Federal  Agencies,"  sets  strict 
standards  which  laboratories  must  meet 
in  order  to  conduct  urine  drug  testing 
for  Federal  agencies.  To  become 
certified  an  applicant  laboratory  must 
undergo  three  rounds  of  performance 
testing  plus  an  on-site  inspection.  To 
maintain  that  certification  a  laboratory 
must  participate  in  an  every-other- 
moDth  performance  testing  program 
plus  periodic,  on-site  inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
GuideUnes.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 


HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  Tninimiiin 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  followlnB  laboratories 
meet  the  minlmiim  standards  set  forth 
in  the  Guidelines: 

AocuTox  Analytical  Laboratorie*,  427  Fifth 

Avnue,  N.W.,  P.O.  Box  770,  Attalla,  AL 

35954-0770,  205-53fr-O012/80O-247-38g3 
Aagii  Analytical  Lalioratoiies,  Inc.,  624 

Gnumere  Park  Road,  Suite  21,  Nashville, 

TN  37211,  615-331-5300 
Alabama  Refarence  Laboratories,  Inc.,  543 

South  Hull  Street,  Montgomery,  AL  36103, 

800-541-4931/205-263-5745 
Allied  Clinical  Uboratoriea,  201  Plaza 

Boulevard,  Hunt,  TX  76053,  817-282- 

2257 
American  Medical  Laboratoriet,  Inc..  14225 

Newbrook  Drive,  Chantilly,  VA  22021, 

703-802-6900 
Associated  Pathologists  Laboratories,  Inc., 

4230  South  Bumham  Avenue,  suite  250, 

Las  Vegas.  NV  89119-5412,  702-733-7866 
Associated  Regional  and  University 

Pathologists,  Inc.  (ARUP),  500  ChipeU 

Way,  Salt  Lake  City,  UT  84108. 801-583- 

2787 
Baptist  Medical  Center — Toxicology 

Laboratory,  9601 1-630,  Exit  7.  Little  Rock, 

AR  72205-7299.  501-227-2783  (formerly: 

Forensic  Toxicology  Laboratory  Baptist 

Medical  Center) 
Bayshore  Clinical  Laboratory,  4555  W. 

Schroeder  Drive.  Brown  I>eer,  WI  53223, 

414-355-4444/800-877-7016 
Bioran  Medical  Laboratory,  415 

Massachusetts  Avenue,  Cambridge,  MA 

02139,617-547-8900 
California  Toxicology  Services,  1925  East 

Dakota  Avenue,  Suite  206,  Fresno,  CA 

93726.  209-221-5655/800-448-7600 
Cedars  Medical  Center,  Department  of 

Pathology,  1400  Northwest  12th  Avenue, 

Miami.  PL  33136,  305-325-5810 
Centinela  Hospital  Airport  Toxicology 

Laboratory.  9601  S.  Sepulveda  Blvd..  Los 

Angeles.  CA  90045,  310-215-6020 
ahiical  Pathology  Facility,  hic.  711  Bingham 

Street,  Pittsburgh.  PA  15203. 412-488- 

7500 
Clinical  Reference  Lab,  11850  West  85th 

Street.  Lenexa,  KS  66214.  800-445-6917 
CompuChem  Laboratories.  Inc..  A  subsidiary 

of  Roche  Biomedical  Laboratory.  3308 

Chapel  Hill/Nelson  Hwy..  Research 

Triangle  Park,  NC  27709, 919-549-8263/ 

80O-«33-3984 
CompuChem  Laboratories,  Special  Division, 

3308  Chapel  Hill/Nelson  Hwy.,  Research 

Triangle  Park.  NC  27709. 919-54»-«263 
Cox  Medical  Centers.  Department  of 

Toxicology.  1423  North  Jefferson  Avenue. 

Springfield,  MO  65802.  800-876-3652/ 

417-836-3093 
CPF  MetPath  Laboratories.  21007 

Park  Boulevard.  Cleveland.  OH 

30.54.  800-338-0166  (outside  OH)/80(>- 

362-8913  (inside  OH)  (name  changed: 

formerly  Southgate  Medical  Laboratory; 

Southgate  Medical  Services.  Inc.) 
Damon  Clinical  Laboratories.  140  East  Ryan 

Road.  Oak  Creek,  Wl  53154,  800-638-1100 

(name  changed:  formerly  Chem-Bio 

Corporation;  CBC  Clhiilab) 


Damon  Qlnlcal  Laboratories,  8300  Esten 

Blvd..  suite  900,  living.  TX  75063,  214- 

929-0535 
Dept.  of  the  Navy,  Navy  Drug  Screening 

Laboratory,  Norfolk,  VA,  1321  Gilbert 

Street,  Norfolk,  VA  23511-2597,  804-444- 

8089  ext.  317 
Doctors  &  Physicians  LabOTttory.  801  East 

Dixie  Avenue,  Leesburg.  PL  32748.  904- 

787-9006 
Drug  Labs  of  Texas.  15201  MO  East,  suite 

125,  Channelview,  TX  77530,  713-457- 

3784 
DrugScan,  hic,  P.O.  Box  2969. 1119  Maaips 

Road,  Warminster,  PA  18974,  215-674- 

9310 
Eagle  Forensic  Laboratory,  Inc..  950  North 

Federal  Highway,  suite  308.  Pompano 

Beach,  FL  33062.  305-946-4324 
Eastern  Laboratories,  Ltd.,  95  Seaview 

Boulevard,  Port  Washington,  NY  11050, 

516-625-9800 
ElSohly  Laboratcvies,  Inc.,  1215-1/2  Jackson 

Ave.,  Oxford.  MS  38655,  601-23&-2609 
Employee  Health  Assurance  Group.  405 

Alderson  Street.  Schofield.  WI  54476.  800- 

627-8200  (name  change:  formerly  Alpha 

Medical  Laboratory,  Inc.) 
General  Medical  Laboratories.  36  South 

Brooks  Street.  Madison.  WI  53715,  608- 

267-6267 
Harrison  k  Associates  Forensic  Laboratories. 

606  N.  Weatherford,  P.O.  Box  2788, 

Midland,  TX  79702,  800-725-3784/915- 

687-6877 
HealthCare/PreferTed  Laboratories,  24451 

Telegraph  Road.  Southfield.  MI  48034, 

800-328-4142  (Inside  MI)/800-225-9414 

(outside  MI) 
Hermann  Hospital  Toxicology  Laboratory, 

Hermann  Professional  Building,  6410 

Fannin,  Suite  354,  Houston,  TX  77030, 

713-793-6080 
IHC  Laboratory  Services  Forensic  Toxicology. 

930  North  500  West.  Suite  E.  Provo,  UT 

84604.  800-967-9766 
Jewish  Hospital  of  Cincinnati.  Inc.,  3200 

Burnet  Avenue,  Cincinnati.  Ohio  45229. 

513-569-2051 
Laboratory  of  Pathology  of  Seattle.  Inc..  1229 

Madison  St.,  Suite  500,  Nordstrom  Medical 

Tower,  Seattle,  WA  98104,  206-386-2672 
Latx>ratory  Specialists,  Inc.,  113  Jarrell  Drive, 

Belle  Chasse,  LA  70037,  504-392-7961 
Marshfield  Laboratories,  1000  North  Oak 

Avenue,  Marshfield,  Wl  54449.  715-389- 

3734/800-222-5835 
Mayo  Medical  Laboratories,  200  S.W.  First 

Street.  Rochester,  MN  55905,  507-284- 

3631 
Med-Chek  Laboratories,  Inc.,  4900  Perry 

Hi^way,  Pittsburgh,  PA  15229, 412-931- 

7200 
MedExpress/National  Laboratory  Center, 

4022  Willow  Lake  Boulevard,  Memphis, 

TN  38175,  901-795-1515 
MedTox  Bio- Analytical,  a  Division  of 

MedTox  Laboratories.  Inc.,  9176 

Independence  Avenue.  Chatsworth,  CA 

91311,  818-718-0115/800-331-8670 

(outside  CA)/800-464-7081  (inside  CA) 

(name  changed:  formerly  Laboratory 

Specialists,  Inc.;  Abused  Drug 

Laboratories) 
MedTox  Bio- Analytical,  a  Division  of 

MedTox  Laboratories,  Inc.  2356  North 
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Lincoln  Avmue.  ChlcagD.  IL  60614, 312- 

880-6900  (name  cfaugsd:  foniMriy  Blo- 

Anaiytical  Technologias) 
MedTox  Uboratoriea.  Inc.  402  W.  County 

Road  D.  St.  Paul.  MN  55112.  800-832- 

3244/612-636-7466 
Methodist  HospiUl  of  Indiana.  Inc. 

Department  of  Pathology  and  Laborttory 

Medicine.  1701  N.  Senate  Boulevard, 

Indianapolis.  IN  46202,  31'-929-3587 
Methodist  Medical  Center  Toxicology 

Laboratory.  221  N.E.  Glen  Oak  Avenue, 

Peoria,  IL  61636.  800-752-1835/309-671- 

5199 
MetPath.  Inc.,  1355  Mlttel  Boulevard,  Wood 

Dale,  IL  60191.  708-595-3888 
MetPath.  Inc..  One  Malcolm  Avenue, 

Teterboro.  NJ  07606.  201-393-5000 
MetWest-BPL  Toxicology  Laboratory,  18700 

Oxnard  Street.  Tarxana,  CA  91356,  800- 

492-0600/818-343-8191 
National  Center  for  Forensic  Science,  1901 

Sulphur  Spring  Road,  Baltimore.  MD 

21227.  410-53^1485  (name  chan^: 

formerly  Maryland  Medical  Laboratory, 

Inc) 
National  Drug  Assessment  Corporation,  5419 

South  Western.  Oklahoma  City.  OK  73109, 

800-749-3784  (name  changed:  formerly 

Med  Alts  Lab) 
National  Health  Laboratories  Incorporated, 

2540  Empire  Drive.  Winston-Salem,  NC 

27103-6710,  919-760-4620/800-334-8627 

(outside  NC)/80O-642-0«94  (inside  NC) 
National  Health  Laboratories  Incorporated. 

75  Rod  Smith  Place.  Cranford.  NJ  07016- 

2843.908-272-2511 
Natioiul  Health  Laboratories  Incorporated, 

db.a.  National  Reference  Laboratory, 

Substance  Abuse  Division,  1400  Donelson 

Pike.  Suite  A-15,  Nashville.  TN  37217. 

61 5-36O-3992/80O-800-4522 
National  Health  Laboratories  Incorporated. 

13900  Park  Center  Road,  Hemdon.  VA 

22071.  703-742-3100/800-572-3734 

(inside  VA]/B00-336-0391  (Outside  VA) 
National  Psychophaimacology  Laboratory, 

Inc.,  9320  Park  W.  Boulevard.  Knoxville, 

TN  37923,  800-251-9492 
National  Toxicology  Laboratories.  Inc.,  1100 

California  Avenue.  Bakersfield.  CA  93304, 

805-322-4250 
Nichols  Institute  Substance  Abuse  Testing 

(NISAT),  7470-A  Mission  Valley  Road,  San 

Diego.  CA  92108-4406.  800-446-4728/ 

619-686-3200  (name  changed:  formerly 

Nichols  Institute) 
Northwest  Toxicology.  Inc.  1141  E.  3900 

South.  Salt  Lake  Qty.  UT  84124.  800-322- 

3J61 
Occupational  Toxicology  Laboratories,  Inc., 

2002  20th  Street.  Suite  204A,  Kenner.  LA 

70062,  504-465-0751 
Oregon  Medical  Laboratories,  P.O.  Box  972, 

722  East  11th  Avenue,  Eugene,  OR  97440- 

0972.  503-687-2134 
Parke  DeWatt  Laboratories.  Division  of 

Comprehensive  Medical  Systems,  Inc., 

1810  Frontage  Rd.,  Northbrook,  IL  60062, 

706-4  80-4680 
Pathology  Associates  Medical  Laboratories. 

East  11604  Indiana,  Spokane,  WA  99206. 

509-926-2400 
PDLA,  Inc.  (Precision);  5  Industrial  Park 

Drive,  Oxford,  MS  38655, 601-236-5600/ 

800-237-7352 


PDLA,  lac  (Princeton),  100  Corponte  Court, 

So.  Plainlteld.  NJ  07080, 906-769-8500/ 

800-237-7352 
PharaiQiem  Lrfxiratoriea,  Inc,  ISOS-A 

O'Biien  Drive.  Menlo  Park,  CA  94025. 415- 

328-6200/800-44&-51 77 
PharmQiem  Laboratories.  Inc..  Texas 

Division,  7606  Pebble  Drive,  Fort  Worth, 

TX  76118,  817-595-0294  (Ponnariy:  Harris 

MMlkal  Laborattvy) 
Phyaidana  Reference  Laboratory  Toxicology 

Labontory,  7800  West  110th  Street, 

Overland  Park,  KS  66210,  913-338-4070 
Polsonlab,  Inc..  7272  Clairemont  Mesa  Road, 

San  TX»§o.  CA  92111,  619-279-2600/80O- 

882-7272 
Precision  Analytical  Laboratoriea,  Inc,  13300 

Blanco  Road,  Suite  »150,  San  Antonio,  TX 

78216.512-493-3211 
Puckett  Laboratory,  4200  Mamie  Street, 

Hattiesbuig,  MS  39402, 601-264-3856/ 

80O-S44-8378 
Regional  Toxicology  Services,  15305  N.B. 

40th  Street.  Redmond,  WA  98052,  206- 

882-3400 
Raaource  One.  Inc,  Seven  Pointe  Circle, 

Greenville,  SC  29615.  803-233-5639 
Roche  Biomedical  Laboratories.  1801  First 

Avenue  South,  Birmingham,  AL  35233, 

205-581-4170 
Roche  Biomedical  Laboratories,  1957 

Lakeside  Parkway,  suite  542,  Tucker,  GA 

30084.404-939-4811 
Roche  Biomedical  Laboratories,  Inc.,  1120 

Stateline  Road.  Southaven.  MS  38671, 

601-342-1286 
Roche  Biomedical  Laboratories.  Inc.,  69  First 

Avenue.  Raritan,  NJ  08869,  800-437-4986 
Scott  &  White  Drug  Testing  Laboratory.  600 

S.  25th  Street,  Temple.  TX  76504,  800- 

749-3788 
S.E.D.  Medical  Uboratories.  500  Walter  NE. 

suite  500,  Albuquerque,  NM  87102,  505- 

848-8800 
Sierra  Nevada  Laboratories.  Inc.,  888  Willow 

Street.  Reno.  NV  89502,  800-648-5472 
SmithKline  Beecham  Clinical  Laboratories, 

7600  Tyrone  Avenue,  Van  Nuys,  CA  91045. 

818-376-2520 
SmithKline  Beecham  Clinical  Laboratories, 

3175  Presidential  Drive,  Atlanta,  GA 

30340, 404-934-9205  (name  changed: 

formerly  SmithKline  Bio-Science 

Laboratories) 
SmithKline  Beecham  Clinical  Laboratories. 

506  B.  State  Parkway,  Schaumburg,  IL 

60173,  708-885-2010  (name  changed: 

formerly  International  Toxicology 

Laboratories) 
SmithKline  Beecham  Clinical  I.,aboratories, 

11636  Administration  Drive,  St.  Louis.  MO 

63146, 314-567-3905 
SmithKline  Beecham  Clinical  Laboratories. 

400  Egypt  Road.  Norristown.  P.^  19403, 

800-523-5447  (name  changed:  formerly 

SmithKline  Bio-Science  Laboratories) 
SmithKline  Beecham  Clinical  Laboratories, 

8000  Sovereign  Row.  Dallas.  TX  75247, 

214-638-1301  (name  changed;  formerly 

SmithKline  Bio-Science  Laboretories) 
South  Bend  Medical  Foundation.  Inc.,  530  N. 

Lafayette  Boulevard,  South  Bend,  IN 

46601,  219-234-4176 
SL  Anthony  Hospital  (Toxicology 

Laboratory),  P.O.  Box  205. 1000  N.  Lee 

Street,  Oklahoma  Qty,  OK  73102, 40S- 

272-7052 


St.  Louis  University  Forensic  Toxicology 

Laboratory,  1205  Cur  Lane,  St  Louis,  MO 

63104,  314-577-8628 
Toxicology  It  Drug  Monitoring  Laboratory, 

Univenity  of  Missouri  Hospital  k  Qinics. 

301  Business  Loop  70  West,  Suite  208, 

Columbia.  MO  65203,  314-882-1273 
Toxicology  Testing  Service,  Inc.,  5426  N.W. 

79th  Avenue.  Miami,  FL  33166,  305-593- 

2260 

The  following  laboratory  has 
voluntarily  withdrawn  firom  the 
National  Laboratory  Certification 
Program,  effective  February  1, 1993: 

Bellin  Hospital— Toxicology  Laboratory.  215 
N.  Webster  Ave.,  Green  Bay,  WI  54301. 
414-433-7485 

Michak  W.  Applagate. 

Acting  ExecuUvt  Officer.  Substance  Ai>use 

and  Mental  Health  Services  Administration. 

[FR  Doc.  93-2991  Filed  2-5-93;  8:45  am] 

MUJNO  COM  4iae-a»^ 


DEPARTMENT  OF  THE  INTERIOR 

Joint  Tribal/BIA/DOl  Advisory  Task 
Fore*  on  Buraau  of  Indian  Affairs 
Rsorganiiation,  Public  Meeting 

AOENCY:  Department  of  the  Interior. 
ACnON:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Public  Law  101- 
512,  the  Office  of  the  Assistant 
Secretary — Indian  Affairs  is  announcing 
the  forthcoming  meeting  of  the  Joint 
Tribal/BIA/DOI  Advisory  Task  Force  on 
Bureau  of  Indian  Affairs  Reorganization 
(Task  Force). 

DATES:  February  23-25,  1993.  8  a.m.  to 
5:30  p.m.;  the  Sheraton  Premiere  at 
Tysons  Comer,  8661  Leesburg  Pike, 
Vienna,  Virginia.  The  meeting  of  the 
Task  Force  is  open  to  the  public. 
FOR  FURTHER  IHFOflMATION  CONTACT: 
Veronica  L.  Murdock,  Designated 
Federal  Officer,  Office  of  the  Assistant 
Secretary — Indian  Affairs;  MS  4140 
MIB;  1849  C  Street  NW.,  Washington. 
ex:  20240;  Telephone  number  (202) 
208-4173. 

8UPPI.EMENTARY  INFORMATK)N:  Joint 
Tribal/B!A/DOI  Advisory  Task  Force  on 
Bureau  of  Indian  Affairs  ReorganizaUon 
in  joint  sponsorship  with  the  National 
Congress  of  American  Indians,  tfie 
Tribal  Forum,  the  National  Center  for 
Policy  Development,  the  Intertribal 
Monitoring  Association  on  Trust  Funds, 
the  Native  Artierican  Rights  Fund,  and 
the  Intertribal  Agriculture  Council  will 
conduct  a  National  Indian  Policy  Forum 
at  this  meeting.  In  addition,  the  Task 
Force  will  elect  its  tribal  Co-Chairman 
and  will  receive  reports  from  its  work 
groups  covering  their  activities  since  the 
last  general  meeting.  Public  attendance 
and  participation  in  this  meeting  are 
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encouraged,  and  the  public  will  be 
asked  to  participate  with  the  sponsoring 
organizations  in  developing  national 
Indian  policy  recommendations  for 
communication  to  the  Secretary  of  the 
Interior. 

Dated:  February  2, 1993. 
Eddie  F.  Brown, 

Assistant  Secretary— Indian  Affairs. 
(FR  Doc.  93-2997  Filed  2-5-93;  8:45  ami 

BOJJNQ  CODE  431(H»-H 


Bureau  of  Land  Management 
[AK-a6&-4710-01] 

Alaska,  Paxson  Campground  Fees 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  campgroimd  fee. 

SUMMARY:  Notice  is  hereby  given  that 
campground  fees  will  be  charged  at 
Paxson  Campground,  Mile  175 
Richardson  Highway  in  the  Glennallen 
Ehstrict,  Alaska.  This  is  in  accordance 
with  36  CFR  71.3. 

DATES:  This  action  is  eflisctive  as  of  June 
1,1993. 

ADDRESSES:  For  further  information 
contact  Gene  R.  Keith,  Bureau  of  Land 
Management  (BLM),  Glennallen  District 
Office,  Mile  186.5  Glenn  Highway,  PO 
Box  147,  Glennallen,  Alaska  99588; 
Telephone  (907)  822-3217. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Kajdan.  (907)  822-3217. 
SUPPLEMENTARY  INFORMATION:  Paxson 
Campground  has  been  upgraded  and 
meets  the  fee  requirements  established 
under  36  CFR  71.3.  A  daily  fee  will  be 
charged  for  each  campsite  occupied. 
The  fee  amount  will  vary  depending  on 
services  provided  and  will  be  posted  at 
the  fiae  collection  station.  These  fees  are 
established  to  maintain  public  lands 
administered  by  the  Bureau  of  Land 
Management  in  Alaska. 
Gene  R.  Keith, 
District  Manager. 

[FR  Doc.  93-2884  Filed  2-5-93;  8:45  am] 
BILUNa  CODE  431»->M-M 


[MT-B3O-4410-02] 

Availability  of  the  Draft  Big  Dry 
Resource  IManagement  Plan/ 
Environmental  Impact  Statement;  MT 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
202  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  and  section 


202(c)  of  the  National  Environmental 
Policy  Act  of  1969,  the  draft  resource 
management  plan/environmental 
impact  statement  has  been  prepared  for 
the  Big  Dry  Resolute  Area  planning 
area.  Tlie  resource  management  plan/ 
environmental  impact  statement 
describes  and  analyzes  futiire  options 
for  approximately  1.7  million  surface 
acres  and  7.6  million  acres  of  federal 
minerals  managed  by  the  Bureau  of 
Land  Management.  These  acres  are 
located  in  dl  or  portions  of  Carter. 
Custer,  Daniels,  Dawson,  Fallon, 
Garfield,  McCone,  Prairie,  Richland, 
Roosevelt,  Rosebud,  Sheridan,  and 
Wibaux  Counties.  The  resource 
management  plan/environmental 
impact  statement  provides  a 
comprehensive  plan  for  managing 
federal  resources  administered  by  the 
Bureau  of  Land  Management. 

PUBUC  PARTK:tPATlON:  Reading  copies 
will  be  available  at  each  public  library 
located  in  the  above  counties.  Copies 
will  be  available  from  the  Miles  City 
District  Office,  P.O.  Box  940,  Miles  City, 
Montana  59301,  phone  406-232-4331, 
and  the  Big  Dry  Resource  Area  Office, 
Miles  City  Plaza,  Miles  City,  Montana 
59301,  phone  406-232-7000.  Public 
reading  copies  will  be  available.for 
review  at  the  following  Bureau  of  Land 
Management  locations: 

Office  of  External  Afi'airs,  Main  Interior 
Building,  room  5600, 18th  and  C 
Streets  NW.,  Washington,  DC  20240. 

External  Affairs  Office,  Montana  State 
Office,  P.O.  Box  36800,  222  North 
32nd  Street,  Billings,  MT  59107. 

Written  comments  on  the  draft 
resource  management  plan/ 
environmental  impact  statement  will  be 
accepted  until  (90  days  following  the 
date  the  Environmental  Protection. 
Agency  publishes  the  Notice  of  Filing  of 
the  Draft  in  the  Federal  Register). 
Comments  can  be  mailed  or  submitted 
at  nine  pubUc  meetings  to  be  held: 


Data 

Location 

Time 

May  3,  1993 

May  4,  1993 

May  5.  1993 

May  6,  1993 

May  10, 1993 

May  11, 1993 

lylay  12, 1993 

Wofl  Point,  MT 

Sidney,  MT 

Jordan,  MT 

Circle,  MT 

GlenOve,  MT 

Terry,  MT  

Baker.  MT  

7  p.m. 
7  p.m. 
7  p.m. 
7  p.m. 
7  p.m. 
7  p.m. 
7  p.m. 

May  13. 1993 

May  17, 1993 

Fomyth,  MT 

MMes  aty,  MT 

7  p.m. 
7  p.m. 

ADDRESSES:  Written  comments  on  the 
document  should  be  addressed  to: 
Chuck  Frost,  District  Manager,  Bureau 
of  Land  Management,  Miles  City  District 
Office,  P.O.  Box  940,  Miles  City, 
Montana  59301. 

FOR  FURTHER  INFORMATION  CONTACT: 


Al  Kutt,  Resource  Management  Plan/ 
Environmental  Impact  Statement  Team 
Lead,  Big  Dry  Resource  Area  Office, 
Miles  Qty  Plaza,  Miles  Gty,  Montana 
59301,  406-232-7000. 

SUPPLEMENTARY  INFORMATION:  The  draft 

resource  management  plan/ 
environmental  impact  statement 
analyzes  four  alternatives  to  resolve  two 
issues:  Special  management 
designations  and  resource  accessibility 
and  availability.  Each  alternative 
represents  a  complete  management 
plan.  The  alternatives  can  be 
summarized  as:  (1)  Current  management 
or  no  action;  (2)  resource  protection;  (3) 
resource  production;  and  (4)  the 
preferred  alternative,  which  is  a 
combination  of  the  previous  three. 

The  resource  management  plan/ 
environmental  impact  statement 
evaluates  17  areas  of  critical 
environmental  concern  nominations. 
Ten  areas  would  be  designated  as  areas 
of  critical  environmental  concern.  Four 
areas  met  the  relevance  and  importance 
criteria,  but  would  not  be  designated  as 
areas  of  critical  environmental  concern. 
Three  areas  did  not  meet  the  relevance 
and/or  importance  criteria. 

The  Big  Sheep  Mountain  cultural  site 
(360  public  surface  acres)  in  Prairie 
Coimty  would  be  designated  an  area  of 
critical  environmental  concern.  This 
area  would  be  managed  to  enhance  and 
protect  cultural  resources.  Management 
actions  affecting  this  area  are:  Ofi-road 
vehicle  travel  would  be  limited  to 
existing  roads  and  trails,  locatable 
minerals  would  be  withdrawn  from 
entry,  mineral  material  sales  and 
permits  would  not  be  allowed, 
nonenergy  leasable  minerals  and  coal 
would  not  be  available  for  leasing,  oil 
and  gas  leasing  would  be  allowed  with 
a  no-surface  occupancy  stipulation, 
geophysical  exploration  would  not  be 
permitted,  livestock  grazing  would  be 
allowed,  and  rights-of-way  construction 
would  be  avoided. 

The  Hoe  cultural  site  (144  public 
surface  acres)  in  Prairie  County  would 
be  designated  as  an  area  of  critical 
environmental  concern.  This  area  would 
be  managed  to  enhance  and  protect 
cultural  resources.  Management  actions 
affecting  this  area  are:  Off-road  vehicle 
travel  would  be  limited  to  existing  roads 
and  trails,  locatable  minerals  would  be 
withdrawn  from  entry,  mineral  material 
sales  and  permits  would  not  be  allowed, 
nonenergy  leasable  minerals  and  coal 
would  not  be  available  for  leasing,  oil 
and  gas  leasing  would  be  allowed  with 
a  no-surface  occupancy  stipulation, 
geophysical  exploration  would  not  be 
permitted,  livestock  grazing  would  be 
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allowed,  and  rights-of-way  construction 
would  be  avoided. 

The  Jordan  Bison  Kill  cultural  site 
(160  public  surface  acres)  in  Garfield 
County  would  be  designated  as  an  area 
of  critical  environmental  concern.  This 
area  would  be  managed  to  enhance  and 
protect  cultural  resources.  Management 
actions  afiiecting  this  area  are:  off-road 
vehicle  travel  would  be  limited  to 
existing  roads  and  trails,  locatabla 
minerals  would  be  withdrawn  from 
entry,  mineral  material  sales  and 
permits  would  not  be  allowed, 
nonenergy  leasable  minerals  and  coal 
would  not  be  available  for  leasing,  oil 
and  gas  leasing  would  be  allowed  with 
a  no-surfece  occupancy  stipulation, 
geophysical  exploration  would  not  be 
permitted,  Uvestock  grazing  would  be 
allowed,  and  rights-of-way  construction 
would  be  avoided. 

The  Powder  River  Depot  cultural  site 
(1,386  public  surface  acres)  in  Prairie 
County  would  be  designated  as  an  area 
of  critical  environmental  concern.  This 
area  would  be  managed  to  enhance  and 
protect  cultural  resources.  Management 
actions  affiacting  their  area  are:  off-road 
vehicle  travel  would  be  limited  to 
existing  roads  and  trails,  locatable 
minerals  would  be  withdrawn  from 
entry,  mineral  material  sales  and 
permits  would  not  be  allowed, 
nonenergy  leasable  minerals  and  coal 
would  not  be  available  for  leasing,  oil 
and  gas  leasing  would  be  allowed  with 
a  non-surface  occupancy  stipulation, 
geophysical  exploration  would  not  be 
permitted,  hvestock  gra::ing  would  be 
allowed  on  1,215  acres,  and  rights-of- 
way  construction  would  be  avoided. 
There  would  be  a  171-acre  special 
recreation  management  area  within  this 
area  of  critical  environmental  concern 
which  would  bd  managed  for  recreation. 
Livestock  grazing  would  be  excluded 
from  the  recreation  area 

The  Seline  cultural  site  (80  public 
siirface  acres)  in  Dawson  County  would 
be  designated  as  an  area  of  critical 
environmental  concern.  This  area  would 
be  managed  to  enhance  and  protect 
cultural  resources.  Management  actions 
affecting  this  area  are:  off- road  vehicle 
travel  would  be  limited  to  existing  roads 
and  trails,  locatable  minerals  would  be 
withdrawn  from  entry,  mineral  material 
sales  and  permits  would  not  be  allowed, 
nonenergy  leasable  minerals  and  coal 
would  not  be  available  for  leasing,  oil 
and  gas  leasing  would  be  allowed  with 
a  no-surface  occupancy  stipulation, 
geophysical  exploration  would  not  be 
permitted,  livestock  grazing  would  be 
allowed,  and  rights-of-way  construction 
would  be  avoided. 

l^e  Bu^  Qre^  paleontological  site 
(3,640  public  surnce  acres)  in  McCone 


County  would  be  designated  as  an  area 
of  critical  environmwital  concern.  This 
area  would  be  managed  to  enhance  and 
protect  paleontological  resources. 
Management  actions  affecting  this  area 
are:  off-road  vehicle  travel  would  be 
limited  to  existing  roads  and  trails, 
locatable  minerals  would  be  withdrawn 
from  entry,  mineral  material  sales  and 
permits  would  not  be  allowed, 
nonenergy  leasable  minerals  would  not 
be  available  for  leasing,  coal  would  be 
available  for  leasing,  oil  and  gas  leasing 
would  be  allowed  subject  to  kase  terms, 
geophysical  exploration  would  be 
permitted,  livestock  grazing  would  be 
allowed,  and  rights-of-way  construction 
would  be  allowed. 

The  Hell  Creek  paleontological  site 
(19,169  public  surface  acres)  in  Garfield 
County  would  be  designated  as  an  area 
of  critical  envommental  concern.  This 
area  would  be  managed  to  enhance  and 
protect  paleontological  resources. 
Management  actions  affecting  this  area 
are:  Off-road  vehicle  travel  would  be 
limited  to  existing  roads  and  trails, 
locat^le  minerals  would  be  withdrawn 
from  entry,  mineral  material  sales  and 
permits  would  not  be  allowed,  non- 
energy  leasable  minerals  would  not  be 
available  for  leasing,  coal  would  be 
available  for  leasing,  oil  and  gas  leasing 
would  be  allowed  subject  to  lease  terms, 
geophysical  exploration  would  be 
permitted,  livestock  grazing  would  be 
allowed,  and  right-of-way  construction 
would  be  allowed. 

The  Sand  Arroyo  paleontological  site 
(9,056  public  surface  acres)  in  McCone 
County  would  be  designated  as  an  area 
of  critical  environmental  concern.  This 
area  would  be  managed  to  enhance  and 
protect  paleontological  resources. 
Mana^ment  actions  affecting  this  area 
are:  off-road  vehicle  travel  would  be 
limited  to  existing  roads  and  trails, 
locatable  minerals  would  be  withdrawn 
from  entry,  mineral  material  sales  and 
permits  would  not  be  allowed, 
nonenergy  leasable  material  would  not 
be  available  for  leasing,  coal  would  be 
available  for  leasing,  oil  and  gas  leasing 
would  be  allowed  subject  to  lease  terms, 
geophysical  exploration  would  be 
permitted,  livestock  grazing  would  be 
allowed,  and  rights-of-way  construction 
would  be  allowed. 

The  black-footed  ferret  area  (1,151 
public  sur&ce  acres)  in  Custer  and 
Prairie  Counties  would  be  designated  as 
an  area  of  critical  environmental 
concern.  This  area  would  be  managed  to 
make  habitat  available  for  the 
reintroduction  of  the  black-footed  ferret. 
Management  actions  affecting  this  area 
are:  off-road  vehicle  travel  would  be 
Umited  to  existing  roads  and  trails, 
locatable  minerals  would  be  available 


for  entry,  mineral  material  sales  and 
permits  would  not  be  allowed, 
nonenergy  leasable  minerals  and  coal 
would  not  be  available  for  leasing,  oil 
and  gas  leasing  would  be  allowed  with 
a  controlled  surface  use  stipulation, 
geophysical  exploration  would  not  be 
permitted,  livestock  grazing  would  be 
allowed,  and  rights-of-way  construction 
would  be  avoided. 

The  piping  plover  site  (16  public 
sxuface  acres)  in  Sheridan  County 
would  be  designated  as  an  area  of 
critical  environmental  concern.  This 
area  would  be  managed  to  enhance  and 
protect  piping  plover  habitat. 
Management  actions  affecting  this  area 
are:  off-road  vehicle  travel  would  be 
limited  to  existing  roads  and  trails, 
locatable  minerals  would  be  withdrawn 
from  entry,  mineral  material  sales  and 
permits  would  not  be  allowed, 
nonenergy  leasable  minerals  would  not 
be  available  for  leasing,  the  site  is 
unsuitable  for  coal  development,  oil  and 
gas  leasing  would  be  allowed  with  a  no- 
surface  occupancy  stipulation, 
geophysical  exploration  would  not  be 
permitted,  livestock  grazing  would  not 
be  allowed,  and  rights-of-way 
construction  would  be  avoided. 

The  National  Park  Service  has 
designated  the  Yellowstone  and 
Missouri  Rivers  as  part  of  the  Lewis  and 
Clark  National  Historic  Trail.  The  public 
lands  along  these  rivers  were  not 
designated  as  areas  of  critical 
environmental  concern  because  present 
management  adequately  protecis  them, 
and  they  are  not  contiguous. 

The  Ash  Creek  Divide  paleontological 
site  contains  paleontological  resources 
in  the  Hell  Creek  formation.  The 
objectives  for  thus  site  can  be  met 
without  special  management  attention. 

Bald  eagle  habitat  meets  the  relevance 
and  importance  criteria,  but  would  not 
be  designated  as  areas  of  critical 
environmental  concern.  Currently,  there 
are  no  known  bald  eagle  nesting  sites  on 
public  lands  in  the  planning  area. 

Least  tern  habitat  meets  the  relevance 
and  importance  criteria,  but  would  not 
be  designated  as  areas  of  critical 
environmental  concern.  Currently,  there 
are  no  known  least  tern  nesting  sites  on 
public  lands  in  the  planning  area. 

The  resource  management  plan/ 
environmental  impact  statement 
evaluated  96  rivers  and  streams  in  the 
planning  area  to  determine  if  any  were 
eligible  to  be  studied  for  possible 
inclusion  into  the  National  Wild  and 
Scenic  River  System.  All  96  rivers  and 
streams  were  determined  to  be  ineligible 
for  further  study.  They  would  be 
unmanageable  due  to  the  lack  of  public 
lands  along  the  ahoreUne. 
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Public  partidpation  has  ocoirred 
throughout  the  reaource  management 
plan  process.  A  notice  of  Intent  was 
filed  in  the  Fedwal  Ragistar  on  October 
3, 1989.  Public  meetings,  mailings,  and 
briefings  were  conducted  to  solidt 
comments  and  ideas.  All  of  the 
comments  presented  throughout  the 
process  have  been  considered. 

This  notice  meets  the  requirements  of 
43  CFR  1610.7-2  for  designation  of 
areas  of  critical  environmental  concern 
and  the  requirements  of  the  Final 
Revised  U.S.  Department  of  the 
biterioi^-U.S.  Department  of 
Agriculture  Guidelines  for  Eligibility, 
Classification,  and  Management  of 
Rivers  (47  FR  39454). 

Dated:  January  26, 1993. 
John  A.  Kwiatkawtld. 

Deputy  State  Director.  DMsion  of  Lands  and 
Renewabh  Resources. 
IFR  Doc.  93-2854  Filed  2-5-93;  8:45  am) 
MLUNO  COOC  431»-I)N-M      • 

[WY-040-03-4410-01] 

Meeting  of  Rock  Springs  District 
Advisory  Council 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Meeting  agenda  for  the  Rock 
Springs  District  Advisory  Coundl. 

SUMMMRY:  This  notice  sets  forth  the 
agenda  and  schedule  for  the  next 
meeting  of  the  Rock  Springs  District 
Advisory  Coundl. 

DATES:  March  3, 1993,  9  a.m.  until  3:30 
p.m. 

ADDRESSES:  Rock  Springs  Distrid  Office, 
Bureau  of  Land  Management,  Highway 
191  North,  Rock  Springs,  Wyoming 
82901. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marlowe  E.  IGnch,  Distrid  Manager, 
Rock  Springs  Distrid,  Bureau  of  Land 
Management,  P.O.  Box  1869,  Rock 
Springs.  Wyoming  82902-1869,  (307) 
382-5350. 

SUPPLEMENTARY  INFORMATION:  The 
agenda  for  the  meeting  will  be  limited 
to: 

1.  Introdudion  and  opening  remarks. 

2.  Review  minutes  of  the  last  meeting. 

3.  Election  of  officers. 

4.  Review  of  public  comments  on  the 
Green  River  Resource  Management  Plan. 

5.  Planning  and  environmental 
analysis  update. 

6.  Minerals  program  update. 

7.  Distrid  wildlife  program  update. 
The  meeting  is  open  to  the  public. 

Interested  persons  may  make  oral 
statements  to  the  Coundl  between  2:30 
and  3:30  p.m.  on  March  3, 1993,  or  file 


written  statements  for  the  Coundl's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  should  notify  the 
Distrid  Manager  at  the  above  address  by 
March  1, 1993. 
John  S.  McKn, 
Associate  District  Manager. 
(FR  Doc.  93-2860  Filed  2-5-93;  8:45  am) 

MLUNO  COM  411»-«-M 

pi>-«43-0»-421(M)S;  IOI-22S7] 

Order  Providing  for  Opsning  of  Public 
Lands;  Idaho 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Opening  order. 

SUMMARY:  This  order  opens  lands 
reconveyed  to  the  United  States  to  the 
public  land,  mining,  and  mineral 
leasing  laws. 

EFFECTIVE  DATE:  March  10, 1993. 
FOR  FURTHER  MFORMATKW  CONTACT: 
Sally  Carpenter,  BLM,  Idaho  State 
Office,  3380  Americana  Terrace,  Boise, 
Idaho,  (208)  384-3163. 

1.  The  following  described  lands  have 
been  reconveyed  to  the  United  States 
pursuant  to  the  Recreation  and  Public 
Purposes  Ad  of  June  14, 1926,  as 
amended  (43  U.S.C.  869, 869-4): 

Boiae  Msridian 

T.  9  N.,  R.  27  E.. 

Sec.  4.  EV«iSEV«SEV4NWV4. 

The  area  described  contains  5  acres  in 
Butte  County. 

2.  At  9  a.m.  on  March  10, 1993,  the 
reconveyed  lands  described  above  will 
be  opened  to  the  operation  of  the  public 
land  laws  generally,  subjed  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on  March 
10, 1993,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

3.  At  9  a.m.  on  March  10, 1993,  the 
reconveyed  private  lands  described 
above  will  be  opened  to  location  and 
entry  under  the  United  States  mining 
laws  and  to  the  operation  of  the  mineral 
leasing  laws,  subjed  to  vaUd  existing 
rights,  the  provisions  of  existing 
Withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  Appropriation  of  any  of 
the  lands  described  in  this  order  under 
the  general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C  38  (1988),  shall  vest  no 


rights  against  the  United  States.  Ads 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
ccmflid  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 

f>rovided  for  such  determinations  in 
ocal  courts. 

Dated:  January  26, 1993.  ' 

WilUaa  E.  Irala^ 
Chief,  Realty  Operxitioiu  Section. 
(FR  Doc.  93-2730  Filed  2-5-93;  8:45  am] 
HUMS  oooe  49ie-00-M 

(WY-«30-4210-04:  WVW 1174811 

Notics  of  Convsyanca;  WY 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  exchange  of  public 

land  in  Fremont  County  for  private  land 

in  Fremont  County. 

SUMMARY:  This  notice  advises  the  pubUc 
of  completion  of  an  exchange  of  Federal 
surface  and  mineral  estate  (excluding  oil 
and  gas),  for  private  surface  and  mineral 
estate  (excluding  oil  and  gas),  between 
the  United  States,  Bureau  of  Land 
Management,  and  Roy  J.  Steers,  Jr.,  and 
Elsie  G.  Steers,  under  the  authority  of 
Sedion  206  of  the  Federal  Land  PoUcy 
and  Management  Ad  of  1976,  as 
amended,  43  U.S.C.  1716. 
EFFECTIVE  DATE:  February  8, 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  Gertsch,  Bureau  of  Land 
Management,  Wyoming  State  Office, 
P.O.  Box  1828,  2515  Warren  Avenue, 
Cheyenne,  Wyoming  82001,  307-775- 
6115. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  surface  and  mineral  estate 
(excluding  oil  and  gas),  of  the  following 
described  land  has  been  conveyed  to 
Roy  J.  Steers,  Jr.,  and  Elsie  G.  Steers,  of 
Lander,  Wyoming: 

Sixth  Principal  Meridian,  Wyoming 

T.  33  N..  R.  101  W.. 
Sec.  21,  NE1/4NE1/4,  NE1/4SE1/4. 
The  land  described  contains  60.00  acres. 

1.  In  exchange  for  the  Federal  surface 
and  mineral  estate  (exduding  oil  and 
gas),  described  above,  the  United  States 
acquired  the  following  described  surface 
and  mineral  estate  (excluding  oil  and 
gas): 

Sixth  Principal  Meridian.  Wyoming 
T.  33  N.,  R.  101  W., 

Sec.  17,  SEl/4fJWl/4,  NE1/4SW1/4. 

The  land  described  contains  80.00  acres. 

2.  The  fair  mariiet  value  of  the  private 
land  conveyed  to  the  United  States  is 
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$14,000.00.  The  fail  market  value  of  the 
Federal  land  conveyed  to  Steers',  is 
$14,000.00. 

3.  At  9  a.m.  on  March  11, 1993,  the 
land  will  be  opened  to  the  operation  of 
the  public  land  laws  generally,  subject 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals,  and  the 
requirements  of  applicable  law.  All 
valid  applications  received  at  or  prior  to 
9  a.m.,  March  11, 1993,  will  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter  will 
be  considered  in  the  order  of  filing. 

4.  At  9  a.m.  on  March  11, 1993,  the 
land  will  be  opened  to  location  and 
entry  under  the  United  States  mining 
laws,  subject  to  valid  existing  rights,  the 
provision  of  existing  withdrawals,  other 
segregations  of  record,  and  the 
requirements  of  applicable  law. 
Appropriation  of  any  of  the  land 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988).  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  wiih  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  January  27. 1993. 
John  A.  Naykir, 

Chief.  Branch  of  Land  Resources. 
IFR  Doc.  93-2736  Filed  2-5-93;  8:45  am) 
MIXING  COOC  4310-B-M 


(AK-050-47ia-01] 

Camping  Stay  Umita  for  Public  Landa; 
Glennallen  Diatrict 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Establishment  of  camping  stay 

limits  for  public  lands  in  the  Glennallen 

District.  Glennallen,  Alaska. 

SUMMARY:  Ferson(s)  may  camp  within  a 
designated  campground  or  on  public 
land,  not  closed  or  otherwise  restricted 
to  camping,  within  the  Glennallen 
District  for  a  total  period  of  not  more 
than  fourteen  (14)  days  during  any  sixty 
(60)  day  period.  The  60  day  period  will 
begin  the  first  full  day  the  site  is 
occupied  following  a  previous  60-day 
period.  The  14-day  limit  may  be  reached 
either  through  a  number  of  separate 
visits  or  through  a  period  of  continuous 
occupation  on  public  lands.  Following 


the  fourteen  (14)  day  period,  person(s) 
may  not  relocate  within  a  distance  of 
ten  (10)  miles  of  the  site  that  was  just 
previously  occupied  until  completion  of 
the  sixty  (60)  day  period.  Under  special 
circumstances  and  upon  request,  the 
authorized  officer  may  give  written 
permission  for  extension  to  the 
fourteen-day  limit. 
DATES:  This  camping  stay  limit  is 
effective  Jime  1, 1993. 
ADDRESSES:  For  further  information 
contact  Gene  R.  Keith,  Bureau  of  Land 
Management  (BLM),  Glennallen  District 
Office,  Mile  186.5  Glenn  Highway,  PO 
Box  147,  Glennallen,  Alaska  99588; 
Telephone  (907)  822-3217. 
FOR  FURTHER  MFORMATION  CONTACT: 
Larry  Kajdan,  (907)  822-3217. 
SUPPLEMENTARY  INFORMATION:  This 
camping  stay  limit  is  being  established 
in  order  to  assist  the  Bureau  in  reducing 
the  incidence  of  long  term  imauthorized 
occupancy  being  conducted  imder  the 
guise  of  camping  within  campgrounds 
and  on  undeveloped  public  lands  in  the 
Glennallen  District.  Of  equal  importance 
is  the  problem  of  long-term  camping 
which  precludes  equal  opportunities  for 
other  members  of  the  public  to  camp  in 
the  area  which  creates  user  conflicts. 
Authority  for  this  camping  stay  limit  is 
contained  in  CFR  title  43,  chapter  II, 
part  8360,  subparts  8364.1,  8365.1-2. 
Gene  R.  Keith. 
District  Manager. 

[PR  Doc.  93-2883  Filed  2-5-93;  8:45  ami 
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National  Park  Service 

Draft  Rocit  Creek  Park  Tennia  Center 
Environmental  Impact  Statement, 
Washington,  DC 

AGENCY:  National  Park  Service  (Interior). 
ACTION:  Notice  to  distribute  the  Draft 
Environmental  Impact  Statement  for 
public  comment. 

SUMMARY:  Pursuant  to  Council  on 

Environmental  Quality  regulations  and 
National  Park  Service  policy,  the 
National  Park  Service  (NPS)  announces 
the  release  of  the  draft  Rock  Creek  Park 
Tennis  Center  Environmental  Impact 
Statement  (EIS)  for  the  Rock  Creek 
Teimis  Stadium.  The  document  will  be 
on  public  review  until  April  9, 1993. 
Public  meetings  will  be  held  at  the  Rock 
Creek  Nature  Center.  5200  Glover  Road, 
NW.,  Washington,  DC,  on  March  9  and 
10  at  7:30  p.m.  to  10  p.m.  and  on  the 
afternoon  of  March  10  at  2  p.m.  to  4:30 
p.m. 

The  draft  EIS  presents  seven 
alternatives  for  future  management  and 


use  of  the  Rock  Creek  Tennis  Stadium. 
Alternative  1  allows  the  use  of  the 
tennis  stadium  for  amateur  and  league 
events,  only.  Alternative  2  (NPS 
preferred  alternative)  allows  for  only 
one  professional  tennis  tournament  a 
year,  in  addition  to  amateur  and  league 
events.  Alternative  3  (the  no-action 
alternative)  provides  for  two 

Erofessional  tennis  tournaments  a  year 
eld  at  the  tennis  stadiimi,  in  addition 
to  amateur  and  league  events.  In 
Alternative  4,  two  profiassional  tennis 
tournaments  a  year  can  be  held  at  the 
stadium,  in  addition  to  amateur  and 
league  events,  with  impact  mitigation. 
Alternative  5  provides  for  more  than 
two  professional  tennis  tournaments  a 
year,  and  amateur  and  league  events 
held  at  the  tennis  stadium.  Alternative 
6  allows  the  use  of  the  tennis  stadium 
for  a  variety  of  uses,  including  amateur 
and  professional  tennis,  circuses, 
concerts,  ice  skating  shows,  and 
volleyball  tournaments.  Alternative  7 
relocates  the  professional  tennis 
tournaments  and  removes  the  stadium. 
In  this  alternative,  the  NPS  would 
continue  to  support  the  Washington 
Tennis  Foundation  outreach  programs 
in  Rock  Creek  Park.  An  element 
common  to  all  alternatives  is  the 
possible  change  of  jurisdiction  of  the 
tennis  stadium  to  the  District  of 
Columbia. 

For  copies  of  the  draft  EIS,  please 
contact:  Superintendent  Rock  Creek 
Park,  at  5000  Glover  Road,  NW., 
Washington,  DC  20015.  or  call  202-426- 
6832.  Copies  can  also  be  reviewed  at  the 
Rock  Creek  Nature  Center. 

Again,  the  review  period  for  this 
document  ends  April  9, 1993.  All 
review  comments  must  be  postmarked 
no  later  than  April  9, 1993. 

Dated:  February  3, 1993. 
Bumice  T.  Kaamy, 

Acting  Regional  Director,  National  Capital 

Region. 

IFR  Doc.  93-2979  Filed  2-5-93;  8:45  am] 
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Completion  of  Inventory  of  Native 
American  Human  Remalna  from 
Navajo  County,  AZ,  In  the  Poaaeaaion 
of  the  California  Department  of  Parka 
and  Recreation 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act, 
25  U.S.C.  3003(d).  of  the  completion  of 
the  inventory  of  human  remains  fi-om 
Navajo  Coimty,  Arizona,  in  the 
possession  of  the  California  Department 
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of  Parks  and  Recraation.  Representatives 
of  culturally  affiliated  Indian  tribes  are 
advised  that  these  human  remains  will 
be  retained  by  the  Department  at  its 
headquarters  facility  until  Mardi  9, 
1993,  after  which  they  may  be 
repatriated  to  the  culturally  affiliated 
group. 

The  detailed  inventory  and 
assessment  of  these  human  remains  has 
been  made  by  the  Califmnla  Department 
of  Parks  and  Recreation  curatorial  and 
archeological  staff,  contract  specialists 
in  physical  anthropology  and 
prehistoric  archeology,  and 
representatives  of  the  Hopi  Tribe. 

The  hiunan  remains  consist  of  twenty 
imbumed  bones  from  one  burial.  There 
were  no  associated  funerary  objects. 
Records  related  to  the  origiiial  recovery 
of  these  remains  and  their  acquisition 
by  the  California  Department  of  Parks 
and  Recreation  are  scant.  The  remains 
were  originally  part  of  the  Hall 
Collection  of  Anthropology  of  North 
Ameoica,  parts  of  which  were  acquired 
by  the  department  in  1972.  Accession 
records  indicate  the  remains  were 
recovered  from  an  "ancient  burial 
mound"  located  northeast  of  Winslow, 
Arizona,  and  identified  as  the  remains 
of  "Pueblo  Indians." 

Attribution  of  the  remains  as 
Puebloan  and  their  recovery  from  a  site 
located  northeast  of  Winslow,  Arizona, 
implies  that  they  are  culturally  affiliated 
with  the  Hopi  Tribe.  The  Hopi  Tribe 
traces  its  ancestry  directly  from  the 
Puebloan  residents  of  northeast  Arizona. 
The  area  northeast  of  Winslow,  Arizona, 
has  been  recognized  as  part  of  Hopi 
aboriginal  territory  by  the  U.S.  Indian 
Claims  Commission. 

Based  on  the  above  mentioned 
information,  officials  of  the  California 
Department  of  Parks  and  Recreation 
have  determined  pursuant  to  25  U.S.C 
(2)  that  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  these  remains  and  the 
Hopi  Tribe. 

This  notice  has  been  sent  off  to 
officials  of  the  Hopi  Tribe. 
Representatives  of  any  other  Indian 
Tribe  which  believes  itself  to  be 
culturally  affiliated  with  these  human 
remains  should  contact  Pauline 
Grenbeaux  Spear,  Committee  on 
Repatriation,  P.O.  942896,  Sacramento 
CA  94296-0001,  (916)  324-6800  before 
March  9, 1993. 

Dated:  February  3, 1993. 
VelMta< 
Ac 
andl 

|FR  Doc.  93-2929  Piled  2-6-93;  8:45  am] 
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NoUm  Of  Compl«llon  Of  InvwHory  Of 
Nativ*  Anwrtean  Huntan  Ramaliw  from 
Oahu,  Hawaii.  Fonnoriy  in  Iha 
Poaaaaalon  of  tha  Muaaum  of 
Anthropology,  Unlvaraily  of  Oregon  in 
Eugana,  OR 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  me  Native  American 
Graves  Protection  and  Repatriation  Act, 
25  U.S.C.  3003  (d),  of  the  completion  of 
the  inventory  of  human  remains  from 
Oahu,  Hawaii,  formerly  in  the 
possession  of  the  Museum  of 
Anthropology,  University  of  Oregon, 
Eugene,  Oregon. 

The  detailed  inventory  and 
assessment  of  the  two  sets  of  human 
remains  from  Oahu  has  been  made  by 
the  museum  staff  and  representatives  of 
Hui  Malama  I  Na  Kupima  'O  Hawai'i 
Nei,  a  nonprofit.  Native  Hawaiian 
organization  incorporated  under  the 
laws  of  the  State  of  Hawaii  and 
recognized  under  25  U.S.C.  3001  (6)  to 
provide  guidance  and  expertise  in 
decisions  dealing  with  Native  Hawaiian 
cultural  issues,  particularly  burial 
issues. 

The  two  sets  of  remains  were  given  to 
the  museum  in  1940  by  a  private 
collector.  Accession  records  indicate  the 
remains  came  from  the  island  of  Oahu, 
Hawaii. 

The  human  remains  identified  as  11- 
108  are  very  well  preserved  and  nearly 
complete.  They  represent  an  adult 
female  aged  between  30  and  40  yeers  at 
death.  While  precise  identification  of 
cultural  affiliation  is  difficult,  an 
assignment  of  this  individual  to  the 
Mongoloid  group  can  be  made  based  on 
the  intermediate  grade  alveolar 
prognathism  and  nasal  shape,  narrowing 
of  the  nasal  bone  at  the  nasal  bridge, 
prominent  forward-projecting  cheek 
bones,  straight  facial  profile,  circular 
orbits,  and  a  moderately  wide  plate. 
There  are  no  morphological  faatiues 
evident  that  would  suggest  that  the 
remains  are  anything  other  than  those  of 
a  Hawaiian. 

The  human  remains  identified  as  11- 
107  are  nearly  complete  and  represent 
an  unknown  sex  juvenile  aged  between 
3  and  5  years  at  death.  Precise  cultural 
affiliation  of  this  juvenile  is  not 
possible.  However,  no  morphological 
features  evident  in  the  remains  wtmld 
suggest  that  they  are  anything  other  than 
those  of  a  Hawaiian. 

Based  on  the  above  mentioned 
information,  officials  of  the  Museum  of 
Anthropology,  University  of  Oregon, 
have  determined  pursuant  to  25  U.S.C 
(2>that  there  is  a  relationship  of  diared 


group  identity  which  can  be  reasonably 
traced  between  these  remains  and 
present-day  Native  Hawaiian 
organizations. 

Representatives  of  culturally  effiliafed 
Native  Hawaiian  organizations  ara 
advised  that  the  human  remains  have 
been  transferred  to  representatives  of 
Hui  Malama  I  Nd  Kupuna  'O  Hawai'i 
Nei  who  have  agreed  to  delay 
reinterment  until  (thirty  days  foUo%ring 
the  pubUcation  date  of  this  notice],  after 
which  they  may  be  reinterred.  This 
notice  has  been  sent  of  officials  of  the 
Office  of  Hawaiian  Affairs. 
Representatives  of  any  other  Native 
Hawaiian  organization  that  believes 
itself  to  be  cultxirally  affiliated  %rith 
these  human  remains  should  contact 
Don  E.  Dumond,  Museiun  of 
Anthropology,  University  of  Oregon, 
Eugene,  OR  97403,  telephone:  (503) 
346-5120,  and  Edward  Ayau,  Hui 
Malama  I  Na  Kupuna  'O  Hawai'i  Nei, 
P.O.  Box  190,  Hale  iwa  HI  96712-0190 
(808)  587-0010,  before  March  10, 1993. 

Dated:  February  3, 1993. 

Franda  P.  McManaman, 

Departmental  Consulting  Archeologist,  Chief. 
Archeological  Assistance  Division. 

IFR  Doc.  93-2930  Filed  2-S-fl3;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

Notice  of  Intent  to  Engaga  In 
Companaatad  intarcorporata  Hauling 
Oparationa 

This  is  to  provide  notice  as  required 
by  49  U.S.C  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C 
10524(b). 

A.  1.  Parent  corparatian  and  address 
of  principal  office:  Bob  Evans  Farms, 
Inc.,  3776  South  High  Street,  Columbus, 
OH  43207-0863. 

2.  Wholly  owned  subsidiaries  which 
will  participate  in  the  operations,  and 
State(s)  of  Incorporation: 

a.  Mrs.  Giles  Country  Kitchens,  Inc.. 
Incorporated  in  State  of  Virginia. 

b.  Owens  Coimtry  Sausage,  Inc. 
Incorporated  in  State  of  Texas. 

c.  Hickory  Specialties,  Inc., 
Incorporated  in  State  of  Tennessee. 

B.  1.  The  parent  corporation  is 
Spartan  Stores,  Inc.  and  the  address  of 
the  principal  office  is:  850  76th  Street, 
SW.,  P.O.  Box  8700,  Grand  Rapids. 
Michigan  49518. 

2.  Wholly-owned  subsidiaries  whidi 
%vill  participate  in  the  operations,  and 
their  States  of  Incorporation: 
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a.  Valuland,  Inc.,  a  Michigan 
corporation. 

b.  L  It  L/Jiroch  Distributing  Company, 
Inc.,  a  Michigan  corporation. 

c.  Market  Development  Corporation,  a 
Michigan  corporation. 

d.  Snield  Insurance  Services,  Inc.,  a 
Michigan  corporation. 

e.  United  Wholesale  Grocery 
Company,  a  Michigan  corporation. 

f.  Capistar,  Inc.,  a  Michigan 
corporation. 

Sidney  L.  Strickland.  Jr., 

Secretary. 

IFR  Doc.  93-2905  Filed  2-5-93;  8:45  am] 
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(Docket  No.  AB-167  (Sub44o.  1110X)] 

Consolidated  Rail  Corporation; 
Abandonment  Exemption  Between 
Gates  and  Brockport,  NY 

Consolidated  Rail  Corporation 
(Conrail)  has  filed  a  notice  of  exemption 
under  49  CFR  part  1152  Subpart  F— 
Exempt  Abandonments  to  abandon 
approximately  12.1  miles  of  rail  line 
between  milepost  ±4.5  at  Gates,  and 
milepost  116.6  at  Brockport,  in  Monroe 
County,  NY. 

Conrail  has  certiHed  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least' 2  years:  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  hne  (or  a  State  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7.  49  CFR  1105.8,  49  CFR 
1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
government  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  H.  Co. — 
Abandonment — Goshen,  360  I.CC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on  March 
10. 1993.  unless  stayed  pending 
reconsideration.  Petitions  to  stay  that  do 
not  involve  environmental  issues,* 


formal  expressions  of  intent  to  file  offers 
of  financial  assistance  under  49  CFR 
1152.27(c)(2),*  and  trail  use/rail  banking 
statements  under  49  CFR  1152.29  must 
be  filed  by  February  18, 1903.3  Petitions 
to  reopen  or  request  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  March  1, 1993.  with:  Office 
of  the  Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
appUcant's  representative:  Robert  S. 
Natalini,  ConsoUdated  Rail  Corporation, 
Two  Commerce  Square,  2001  Market 
Street,  P.O.  Box.  41416,  Philadelphia. 
PA  19101-1416. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environmental  or  historic  resources.  The 
Section  of  Energy  and  Environment 
(SEE)  will  issue  an  environmental 
assessment  (EA)  by  February  12, 1993. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEE  (room  3219. 
Interstate  Commerce  Commission, 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser.  Chief  of  SEE.  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  January  29, 1993. 

By  the  Commission,  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Sidney  L.  Strickland.  |r., 
Secretary. 
IFR  Doc.  93-2904  Filed  2-5-93:  8:45  ami 
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'  A  sUy  «nJl  be  ij5u«d  routinely  by  the 
ConunissioD  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 


(whether  raised  by  a  party  or  by  the  Commission's 
Section  of  Ener^  and  Environment  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Service  Rail  Lines,  5  I.CC  2d 
377  (1989).  Any  entity  seeking  a  stay  including 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  this 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

'See  Exempt  of  Rail  Abandonment— Offers  of 
Finan.  Assist.,  4 1.C.C2d  164  (1987). 

^  The  Commission  will  accept  late-filed  trail  use 
statements  as  long  as  it  retains  jurisdiction  to  do  so. 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Coneent  Decree 
Under  tfte  Comprehenalve 
Environmental  Reaponae 
Compenaatlon  and  UaMIHy  Ad 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  notice  is  hereby 
given  that  on  January  19, 1993.  a 
proposed  consent  decree  in  United 
States  V.  American  Steel  Drum  Services, 
et  al.,  was  lodged  with  the  United  States 
District  Court  for  the  Northern  District 
of  Ohio.  This  action  was  brought, 
pursuant  to  Sections  104, 106  and  107 
of  the  Comprehensive  Environmental 
Response,  Compensation  and  LiabiUty 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986.  42  U.S.C. 
9601  et  seq..  ("CERCLA").  for  the 
recovery  of  costs  expended  by  the 
United  States  and  penalties  incurred  by 
Defendant's  in  connection  with  the 
cleanup  of  American  Steel  Drum 
Services  Company  Superfimd  site 
("Site")  located  in  Bedford.  Ohio. 

Under  the  decree,  2i  defendants  will 
pay  $115,000  to  the  Hazardous 
Substances  Superfund  to  reimburse  the 
United  States  for  response  costs  and 
penalties  incurred  at  the  Site  in 
connection  with  emergency  cleanup  and 
removal  activities  at  the  Site. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  30  days 
ht>m  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530.  All  comments 
should  refer  to  the  United  States  v. 
American  Steel  Drum  Services,  et  al.,  DJ 
Ref  #90-11-3-344. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  1800  Bank  One  Center. 
600  Superior  Avenue.  East,  Cleveland, 
Ohio  4414-2600  and  at  the  Region  V 
Office  of  the  U.S.  Environmental 
Protection  Agency,  111  West  Jackson 
Blvd.,  3rd  Floor,  Chicago,  Illinois  60604. 
Copies  of  the  proposed  consent  decree 
may  also  be  examined  at  the  U.S. 
Department  of  Justice,  Consent  Decree 
Library,  1120  G.  Street.  NW..  4th  Floor, 
Washington,  DC  20005  (202-624-0892). 
A  copy  of  the  proposed  consents  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $20.25  (twenty-five  cents  per 
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page  reproduction  costs)  payable  to  tbe 

Consent  Decree  Library. 

JohnCCradan, 

Chief,  Environmental  Enforcement  Section, 

Environment  and  Natural  Resources  Division. 

[FR  Doc.  93-2879  Filed  2-5-93;  8:45  am] 

HUWO  CODE  4410-41-M 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Reeponee, 
Compensation,  and  Uabillty  Act 

In  accordance  witb  IDepartmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  AVX  Corporation,  et 
ol.,  Qvil  Action  No.  93-10104-K,  was 
lodged  on  January  20, 1993,  with  the 
United  States  District  Court  for  the 
District  of  Massachusetts.  The  proposed 
consent  decree  concerns  the  cleanup  of 
a  hazardous  waste  site  known  as  the 
Sullivan's  Ledge  Site,  which  is  located 
in  New  Bedford,  Massachusetts.  The 
proposed  consent  decree  requires  fifteen 
defendants  to  perform  the  remedy  for 
the  second  operable  unit  at  the  site,  and 
to  reimburse  EPA  for  50%  of  the 
oversight  costs  for  the  remedy.  The 
present  worth  value  of  these  activities  is 
estimated  by  EPA  to  be  $2.95  million. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington.  DC  20530,  and 
should  refer  to  United  States  v.  AVX 
Corporation,  et  al.,  D.J.  reference  #90- 
11-2-388B. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  District  of 
Massachusetts,  1107  J.W.  McCormack 
Building,  POCH,  Boston,  Massachusetts; 
the  Region  I  Office  of  the  Environmental 
Protection  Agency,  John  F.  Kennedy 
Federal  Building,  Boston, 
Massachusetts;  and  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  4th  Floor, 
Washington,  DC  20005,  (202)  624-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
bom  the  Consent  Decree  Library,  1120 
G  Street,  NW.,  4th  Floor,  Washington, 
DC  20005.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $55.75 


(25  cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 

J(riu  C  Cmden, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 

(FR  Doc  93-2878  Filed  2-5-93;  8:45  am] 
MLLMQ  OOOC  4410-01-11 


Lodging  of  Amendment  to  Conaent 
Decree  Pureuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

In  accordance  with  Departmental 
pohcy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  First  Amendment 
to  Consent  Decree  United  States  v. 
Acushnet  Company,  et  al..  Civil  Action 
No.  91-10706-K,  was  lodged  on  January 
22, 1993.  writh  the  United  States  District 
Court  for  the  District  of  Massachusetts. 
The  original  Consent  Decree  that  is  the 
subject  of  this  proposed  amendment 
(the  "1991  decree")  concerns  the 
cleanup  of  a  hazardous  waste  site 
known  as  the  Sullivan's  Ledge  Site, 
which  is  located  in  New  Bedford, 
Massachusetts.  The  1991  decree  was 
entered  on  June  11, 1991.  The  1991 
decree  requires  fourteen  defendants  to 
perform  the  remedy  for  the  first 
operable  unit  at  the  Site. 

The  amendment  is  being  proposed  in 
connection  with  the  proposed  consent 
decree  in  United  States  v.  AVX 
Corporation,  et  al.,  Qvil  Action  No.  93- 
10104-K,  notice  of  which  is  being  given 
separately.  This  new  consent  decree 
concerns  the  cleanup  of  the  second 
operable  unit  of  the  Sullivan's  Ledge 
Site.  The  amendment  of  the  1991  decree 
is  being  proposed  in  order  to  facilitate 
the  coordination  of  the  cleanup  being 
performed  at  the  first  operable  unit  of 
the  Site  pursuant  to  the  1991  decree 
vdth  the  cleanup  being  performed  at  the 
second  operable  unit  pursuant  to  the 
new  decree.  This  is  accomplished 
primarily  through  modification  of  the 
Statement  of  Work  ("SOW"),  which  is 
incorporated  into  the  1991  decree  by 
operation  of  Paragraph  3.  These 
modifications  to  the  SOW  modify  the 
activities  imder  the  1991  decree  to 
include  certain  activities  necessary  for 
the  coordination  of  the  two  operable 
unit  remedies,  and  revise  the  work 
sequence  obligations  accordingly. 

'The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 


of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v. 
Acushnet  Company,  et  al.,  D.J.  reference 
#90-11-2-388. 

The  proposed  First  Amendment  to 
Consent  Decree  may  be  examined  at  the 
Office  of  the  United  States  Attorney  for 
the  District  of  Massachusetts.  1107  J.W. 
McCormack  Building,  POCH,  Boston, 
Massachusetts;  the  Region  I  Office  of  the 
Environmental  Protection  Agency,  John 
F.  Kennedy  Federal  Building,  Boston, 
Massachusetts;  and  the  Consent  Decree 
Library,  1120  G  Street,  NW.,  4th  Floor, 
Washington,  DC.  20005,  (202)  624-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street,  NW.,  4th  Floor,  Washington. 
DC,  20005.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amoimt  of  $6.00 
(25  cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 
John  C  Cniden, 

Chief  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  93-2881  Filed  2-5-«3: 8:45  am] 

WUMO  COOC  4410-01-41 


Notice  of  Lodging  of  Cortsent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  artd  Liability  Act 

In  accordance  with  Departmental 
pohcy,  28  CFR  50.7.  notice  is  hereby 
given  that  on  January  8, 1993  a  Consent 
Decree  in  United  States  v.  The  Town  of 
Bedford,  et  al.,  90  Civ.  4652,  was  lodged 
with  the  United  States  District  Court  for 
the  Southern  District  of  New  Yorlt.  The 
proposed  Consent  Decree  reouires  seven 
defendants  in  this  action  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  LiabiUty 
Act.  42  U.S.C.  9601  et  seq.,  to  partially 
reimburse  the  United  States  a  total  of 
$1,171,000.00  for  costs  incurred  by  the 
United  States  in  connection  with  the 
Katonah  Municipal  Well  Superfund  Site 
(the  "Katonah  Site"),  located  in  the 
Town  of  Bedford.  New  York,  hi  1990, 
the  United  States  entered  into  a 
Remedial  Design/Remedial  Action 
consent  decree  with  the  Town  of 
Bedford  in  United  States  v.  Tohtj  of 
Bedford,  89  Civ.  6481,  wherein  the 
Town  of  Bedford  became  obligated  to 
conduct  the  remedial  action  at  the 
Katonah  Site,  pay  certain  future 
oversight  costs,  and  perform  long  term 
monitoring  at  the  Site. 

The  settling  defendants  in  the 
proposed  consent  decree  are:  the  Town 
of  Bedford,  Oilman  Realty  Corp,, 
Katonah  Shopping  Center  Associates, 
Village  Cleaners  and  Tailors,  Inc.. 
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Nicola  Fiuman.  Quaeppe  OoMph) 
Tomasssi.  and  Honabon'a  Qeanera. 

The  Department  of  Juftlce  will  receive 
for  a  period  of  thirty  (30)  days  firom  the 
date  of  this  publication  commenta 
relating  to  the  propoaed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Envinmment  and  Natural  Resourcea 
Division.  Department  of  Justice.  P.O. 
Box  7611.  Ben  Franklin  SUtion. 
Washington.  DC  20044.  and  should  refer 
to  United  States  v.  Town  of  Bedford  et 
al.  (SJ).N.Y.)  and  DO)  Ref.  No.  90-11- 
2-310A. 

The  proposed  Consent  Decree  may  be 
examined  at  the  o£Bce  of  the  United 
States  Attorney.  Southern  District  of 
New  York.  100  Church  Street,  New 
York.  New  York  10007;  at  the  Region  11 
Office  of  the  U.S.  Environmental 
Protection  Agency.  26  Federal  Plaza, 
New  Yoik.  New  York  10278;  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor,  Washington,  DC  20005. 
(202)  624-0892.  A  copy  of  the  proposed 
Consent  Decree  can  be  obtained  in 
person  or  by  mail  from  the  Consent 
Degree  Library,  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy  of  the  Consent  Decree, 
please  enclose  a  check  in  the  amount  of 
$5.50  (25  cents  per  page  reproduction 
costs)  payable  to  "Osnsent  Decree 
Library." 
)ohii  C  Cnidm, 

Chief,  Envimnmental  Enforcement  Section, 
Envimnment  and  NaturaJ  Resources  Division. 
IFR  Doc  93-2877  Filed  2-S-93;  8:45  am] 
BIUJNO  COOf  4«i«-ai-it 


Lodging  of  Partial  Conaent  Decraa 
Purauant  to  tha  Comprehenaiva 
Envtronmantal  Rasponaa, 
Compensation  and  Liability  Act 

In  accordance  with  Department 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  on  January  19, 1993,  a 
proposed  partial  Consent  Decree  in 
United  States  v.  fonathan  W.  Bankertjr., 
et  al.  (Civil  Action  No.  IP91-1181C)  was 
lodged  in  the  United  States  District 
Court  for  the  Soathem  District  of 
Indiana.  The  Complaint  filed  by  the 
United  States,  on  behalf  of  the  United 
States  Environmental  Protection 
Agency,  alleged  claims  against  a  number 
of  defendants,  includmg  White  Metal 
Rolling  &  Stamping  Corp.  and  Industrial 
Plating,  Inc.,  under  Section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  CCERCLA").  42  U.S.C  9607(a),  for 
coftts  incurred  by  the  United  States  in 
respon  Jing  to  the  relettse  or  threat  of 
release  of  hazardous  substances  at  the 
Northside  Sanitary  Landfill  site  in 


Zionsville,  Boone  County.  Indiana  ("the 
Northside  Site").  The  partial  Consent 
Decree  requires  defendants  White  Metal 
and  Indu^rial  Plating  collectively  to 
pay  approximately  $79,000.  plus 
interest,  to  reimburse  the  Superfund  for 
response  costs  incurred  by  the  United 
States  in  connection  with  the  Northside 
Site. 

The  Depaitmmt  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
concerning  the  proposed  Consent 
Decree.  Conunents  should  be  addressed 
to  the  Assistant  Attorney  General. 
Environment  and  Natxiral  Resources 
Division.  U.S.  Department  of  Justice. 
P.O.  Box  7611,  Ben  Franklin  Station. 
Washington,  DC  20044,  and  should  refer 
to  United  States  v.  Jonathan  W.  Bankett 
Jr..  et  al.  and  to  DJ  #  90-1 1-2-48R 

The  proposed  Consent  E>ecree  may  be 
examined  at  any  of  the  following  offices: 
(1)  The  United  States  Attorney  for  the 
Southern  District  of  Indiana,  274  United 
States  Courthouse.  46  East  Ohio  Street, 
Indianapohs,  Indiana  46204;  (2)  the  U.S. 
Environmental  Protection  Agency. 
Region  5,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604-3590;  and  (3) 
the  Consent  Decree  Library.  1120  G 
Street.  NW..  4th  floor.  Washington,  DC 
20005,  (202)  624-0892.  Copies  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  floor.  Washington,  DC  20005. 
For  a  copy  of  the  Consent  Etecree  please 
enclose  a  check  in  the  amount  of  $3.50 
(25  cents  per  page  reproduction  charge) 
payable  to  Consent  Decree  Library. 
John  C  Craden, 

Chief.  Environmental  Enforcement  Section, 
Environment  &  Natural  Resources  Division. 
IFR  Doc  93-2860  Filed  2-5-93;  8:45  am] 

BHJJNQ  COOC  441»-ei-H 


Notice  of  Lodging  of  Conaant  Order 
Purauant  to  the  Comprehanaiva 
Environmental  Reaponsa, 
Compenaation,  and  Liability  Act 

In  accordance  with  42  U.S.C.  9622 
and  with  Departmental  policy,  28  CFR 
50.7.  notice  is  hereby  given  that  a 
proposed  Remedia?  Design/Remedial 
Action  Consent  Decree  in  United  States 
V.  Chrysler  Corp..  et  al.,  No.  93CV70202. 
has  been  lodged  with  the  United  States 
District  Court  for  the  Eastern  District  of 
Michigan,  on  January  19, 1993.  The 
proposed  Consent  Decree  concerns 
cleanup  of  the  Carter  Industrials.  Inc. 
Superfund  Site  (the  "Carter  Site"),  a 
hazardous  waste  site  located  at  or  neer 
4690  Humboldt  Street  in  Detroit,  Wayne 
Coimty.  Michigan. 


The  proposed  Consent  Decree 
requires  fourteen  defendants  to  perform 
a  cleanup  at  the  Carter  Site  and  to  pay 
certain  costs  that  the  United  States 
Environmental  Protection  Agency  has 
incurred  in  connection  with  the  Carter 
Site.  In  tandem  with  operation  and 
maintenance  work,  the  main 
components  of  the  remedy  that  will  be 
implemented  include  the  following 
actions:  (1)  Decontamination  and 
dispoal  of  contaminated  structmes;  (2) 
low-temperature  thermal  desorption 
("LTTD")  of  soils  contaminated  with 
polychlorinated  biphenyls  ("PCBs")  at 
levels  greater  than  10  parts  i>er  million 
("ppm");  (3)  off-site  incineration  of 
PCB-containing  oils  and  organic 
material  that  will  be  recovered  from  the 
treated  soils;  (4)  an  on-site  containment 
cell  for  residue  from  the  LTTD  system, 
and  untreated  PCB-contaminanted  soils, 
that  contain  less  than  10  ppm  PCBs;  and 
(5)  on-site/off-site  restoration  of 
excavated  soil  areas. 

Under  the  proposed  Consent  Decree, 
the  Settling  Defendants  also  would 
reimburse  $2,931,225.00  of  the  costs 
that  the  United  States  has  incurred  in 
connection  with  the  Carter  Industrials 
Site. 

For  a  period  of  thirty  (30)  days  from 
the  date  of  this  publication,  the 
Etepartment  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Chrysler 
Corp..  et  al.,  D.J.  Ref.  90-11-2-194C. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Eastern  District 
of  Michigan,  817  Federal  Building,  231 
West  Lafayette.  Detroit,  Michigan  48226. 
at  the  Office  of  Regional  Counsel, 
United  States  Environmental  Protection 
Agency.  Region  5,  111  West  Jackson 
Street,  Chicago.  Illinois  60604,  and  at 
the  Environmental  Enforcement  Section 
Document  Center,  601  Pennsylvania 
Avenue.  NW..  Box  1097,  Washington. 
DC  20004,  (202)  347-2072.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Document  Center.  In  requesting  a  copy, 
please  specify  the  docimients  required, 
together  with  a  check  payable  to  the 
"Consent  Decree  Library"  for  the 
appropriate  amount,  as  follows: 

Consent  Decree  only  ($.25  per  page 
reproduction  costs):  $23.50. 
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Consent  Decree  with  appendices: 

$60.00. 
lohn  C  Cnida, 

C3iief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  93-2872  Filed  2-5-93;  8:45  am] 
MUJMG  COOe  4410-01-11 


Lodging  of  ConMnt  Decree  Pursuant 
to  the  Comprehensive  Envlronmentai 
Resoonse,  Compensation,  ar>d  Uabiiity 

In  accordance  with  Departmental 
policy,  28  an  50.7,  38  FR  19029,  notice 
is  hereby  given  that  on  January  15, 1993, 
a  proposed  Consent  Decree  in  United 
States  versus  Martin  Garabedian  and 
Violent  Garabedian,  as  Trustee  of  The 
Boundary  Hill  Trust,  Civil  Action  No. 
93-10086-WF,  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Massachusetts  resolving  the 
matter.  The  proposed  Consent  Decree 
concerns  the  response  to  releases  and 
threatened  releases  of  hazardous 
substances  at  the  Garabedian  Superfund 
Site  located  in  Methuen,  Massachusetts 
and  Pelham  and  Salem,  New  Hampshire 
pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended,  42  U.S.C.  9601  et  seq. 

The  proposed  Consent  Decree 
provides  for  a  total  payment  by 
Defendants  of  $170,000,  which  includes 
the  Defendants'  reimbursement  of 
$103,582,  representing  100%  of  the 
response  costs  incurred  by  EPA  at  the 
Site,  including  interest,  and  an 
additional  payment  by  Defendants  of 
$66,412  in  civil  penalties  and  punitive 
damages  for  failure  to  comply  with  the 
Section  106  Administrative  Order. 

The  Department  of  Justice  will 
receive,  for  thirty  (30)  days  from  the 
date  of  publication  of  this  notice,    ' 
written  comments  relating  to  the 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  U.S.  Department  of 
Justice.  Washington.  DC  20530  and 
should  refer  to  United  States  versus 
Martin  Garabedian  and  Violet 
Garabedian,  as  Trustee  of  the  Boundary 
Hill  Trust,  D.O.J.  Ref.  No.  90-ll-2-«45. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  District  of 
Massachusetts,  1107  J.W.  McCormack 
Post  OfGce  and  Courthouse,  Boston, 
Massachusetts,  02109;  at  the  Region  I 
Office  of  the  Environmental  Protection 
Agency,  JFK  Federal  Building,  Boston, 
Massachusetts,  02203;  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor,  Washington,  DC,  20005 


(202-624-0802).  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decoee  Library,  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC,  20005.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $3.75  (25  cents 
per  page  reproduction  charge)  payable 
to  Consent  Decree  Library. 
John  C  Ciuden, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc  93-2875  Filed  2-5-93;  8:45  am] 
BHJJNQ  COOf  4410-01-M 


l-odging  of  Agraad  Ordar  Pursuant  to 
the  Comprahanaiva  Environmantal 
Responsa,  Companaation  and  Liability 
Act 

In  accordance  with  Department 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  January  19, 1993  a 
proposed  Agreed  Order  in  United  States 
v.  GTE  North  Inc.  and  Manley  Motor 
Sales.  Action  No.  9O-C-20302,  was 
lodged  in  the  United  States  District 
Court  for  the  Northern  District  of 
Illinois.  The  Agreed  Order  addresses  the 
hazardous  waste  contamination  at  the 
Belvidere  No.  1  Municipal  Landfill  site 
in  Belvidere,  Boone  County,  Illinois 
("the  Belvidere  Site").  The  Agreed 
Order  consolidates  the  First  and  Second 
Claims  for  Rehef  of  United  States  v.  GTE 
North  Inc.  and  Manley  Motor  Sales, 
Action  No.  90-C-20302,  as  amended, 
and  United  States,  State  of  Illinois  v. 
City  of  Belvidere,  et  al..  Action  No.  89- 
C-20015.  The  Agreed  Order  also 
amends  the  Consent  Decree  entered  by 
the  Court  in  United  States,  State  of 
Illinois  v.  City  of  Belvidere,  et  al..  Action 
No.  8»-C-20015.  on  April  12, 1989.  The 
Agreed  Order  requires  the  defendant 
GTE  North,  Inc.  to  implement  the 
remedial  action  selected  and  cleanup 
standards  set  forth  in  the  Record  of 
Decision  and  Scope  of  Work  for  the 
Belvidere  Site.  Additionally,  the 
defendant  GTE  North.  Inc.  is  required  to 
reimburse  the  United  States  for 
$575,000,  plus  interest,  in  unrecovered 
past  costs  incurred  by  U.S. 
Environmental  Protection  Agency  at  the 
Belvidere  Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
concerning  the  proposed  Agreed  Order. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
P.O.  Box  7611,  Ben  Franklin  Station, 
Washington,  DC  20044,  and  should  refer 
to  United  States  v.  GTE  North  Inc.  and 


Manley  Motor  Sales,  D.J.  Ref.  No.  90- 
11-3-248A. 

The  proposed  Agreed  Order  may  be 
examined  at  any  of  the  following  offices: 
(1)  The  United  States  Attorney  for  the 
Northern  District  of  IlUnois,  211  South 
Court  Street,  Rockford,  Illinois,  61101 
(contact  Assistant  United  States 
Attorney  James  Zuba);  (2)  the  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604-3590  (contact 
Assistant  Regional  Counsel  John 
Tielsch);  and  (3)  at  the  Consent  Decree 
Library,  601  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20044,  (202)  347- 
2072.  Copies  of  the  proposed  Agreed 
Order  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
601  Pennsylvania  Avenue,  NW., 
Washington,  DC  20044,  telephone  (202) 
347-7829.  For  a  copy  of  the  Agreed 
Order  please  enclose  a  check  in  the 
amount  of  $1.25  (25  cents  per  page 
reproduction  charge)  payable  to  Consent 
Decree  Library. 
John  C  Cmdoi, 

Section  Chief,  Environmental  Enforcement 
Section.  Environmental  &  Natural  Resources 
Division. 
[FR  Doc.  93-2876  Filed  2-5-93;  8:45  am] 

BILLMO  COOC  4410-01-11 


Lodging  of  Conaant  Dacraaa 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  December  10, 1992,  two 
proposed  Consent  Decrees  in  United 
States  v.  Lore  Fiano,  et  al.,  Qvil  No. 
2:91CV00814,  were  lodged  with  the 
United  States  District  Court  for  the 
District  of  Connecticut.  The  proposed 
Consent  Decrees  settle  the  United 
States'  claims  that  the  defendants  had 
violated  provisions  of  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  Asbestos  ("NESHAP") 
promulgated  pureuant  to  the  Clean  Air 
Act. 

Under  the  terms  of  the  Consent 
Decrees,  settling  defendants  will  pay  a 
total  of  $68,250  in  civil  penalties, 
comply  with  the  asbestos  NESHAP  and 
the  Clean  Air  Act  in  the  future,  and 
undertake  certain  additional  activities 
as  part  of  a  remedial  program. 

'The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent 
Decrees.  Comments  should  be  addressed 
to  the  Section  Chief  of  the 
Environmental  Enforcement  Section, 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Washington,  DC  20530,  and  ^ould  refer 
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to  United  States  v.  Ion  Fiona,  D.O.). 
Ret  90-5-2-1-1602. 

The  propoaed  Coiueot  Decrees  i^v 
be  examined  at  the  Region  I  Office  of  the 
Environmental  Protection  Agency.  1 
Congress  Street.  10th  Floor,  Boston, 
Massachusetts  02203.  Copies  of  the 
Consent  Decrees  may  be  examined  at 
the  Consent  Decree  Library.  1120  G  St.. 
NW.,  4th  Floor.  Washington.  DC  20005 
(202  624-0892).  A  copy  of  the  proposed 
Consent  Decrees  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  St..  NW.,  4th 
Floor,  Washington,  DC  20005  (202  624- 
0892).  In  requesting  a  copy,  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amount  of  $7.75  per  Decree 
(25  cents  per  page  reproduction  cost) 
made  payable  to  Consent  Decree 
Library. 
fohn  C  Cruden. 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Pesources  Division. 
[PR  Doc  93-2865  Filed  2-5-93;  8:45  am) 

MUJNQ  COOe  4«1*-«4-M 


Lodging  of  Consent  Decree  Under  ttie 
Cowprehenelve  Envfronmental 
Response  Compensation  and  Uat)ility 
Act 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  notice  is  hereby 
given  that  on  January  19, 1993  two 
proposed  consent  decrees  in  United 
States  V.  Jennie  Muir,  et  ai,  were  lodged 
with  the  United  States  District  Court  for 
the  Eastern  District  of  Michigan.  This 
action  was  brought,  pursuant  to  section 
107  of  the  Comprehensive 
Environmental  Response,  Com]>ensation 
and  Liability  Act  of  1980,  as  amended 
by  the  Superfund  Amendments  and 
Reauthorization  Act  of  1986. 42  U.S.C. 
9601  et  seq.  ("CERCLA"),  for  the 
recovery  of  costs  expended  by  the 
United  States  in  connection  with  the 
cleanup  of  the  MQ,  Inc.  Superfund  site 
("Site")  located  in  Detroit,  Wayne 
County,  Michigan. 

Under  the  fint  decree,  39  defendants 
will  pay  $963,395.70  to  the  Hazardous 
Substances  Superfund  to  reimburse  the 
United  States  for  response  costs 
incurred  at  the  Site  in  connection  with 
emergency  cleanup  and  removal 
activities  at  the  Site.  Under  the  second 
decree  an  additional  10  defendants  will 
pay  $38,986.00  to  the  Hazardous 
Substances  Superfund  to  reimburse  the 
United  States  for  additional  response 
costs  incurred  at  the  Site. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decrees  for  a  period  of  30  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 


Assistant  Attcnney  General  of  the 
Environment  and  Natural  Rasources 
Division.  Department  of  Justice, 
Washington.  DC  20530.  All  comments 
should  refer  to  United  States  v.  Jennie 
Muir.  et  al..  DJ  Ref.  #90-11-3-8248. 

The  proposed  consent  decrees  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  231  Lafayette,  8th 
Floor.  Detroit,  Michigan  48226,  and  at 
the  Region  V  Office  of  the 
Environmental  Protection  Agency,  Ill- 
West  Jackson  Blvd..  3d  floor,  Chicago, 
Illinois  60604.  Copies  of  the  proposed 
consent  decrees  may  also  be  examined 
at  the  Consent  Decree  Library,  1120  G. 
Street  NW.,  4th  Floor,  Washingtrai.  DC 
20005.  (202)  624-0802.  A  copy  of  the 
proposed  decrees  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$20.25  (25  cents  per  page  reproduction 
costs),  payable  to  the  Consent  Decree 
Library. 
John  C  Cmden, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
U.S.  Department  of  Justice. 
(PR  Doc.  93-2859  Filed  2-5-93;  8:45  am] 

BIUJNO  COOC  441»-ei-« 


Notice  of  Lodging  of  Conaent  Decree 
Pursuant  to  the  Comprehenaive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  and  section  122(i) 
of  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA").  42  U.S.C.  9622(i). 
notice  is  hereby  given  that  on  January 
20, 1993,  a  proposed  Consent  Decree  in 
United  States  v.  Niagara  Tmnsformer 
Corporation,  Civil  No.  89-1358A,  was 
lodged  with  the  United  States  District 
Court  for  the  Western  District  of  New 
York.  The  proposed  Consent  Decree 
settles  the  United  States'  claims  for 
response  costs  against  Bell  Aerospace 
Textron,  General  Electric  Company. 
General  Motors  Corporation.  New  York 
State  Electric  ft  Gas  Corporation, 
Niagara  Mohawk  Power  Corporation, 
and  Union  Carbide  Corporation. 

The  complaint  in  the  Niagara 
Transformer  action  was  filed  pursuant 
to  CERCLA  to  recover  costs  incurred  by 
EPA  in  taking  response  actions  at  the 
Wide  Beach  Development  Superfund 
Site  in  Brant.  New  York. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Conrnients  should  he  addressed  to  the 
Assistant  Attorney  General  of  the 


Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Washington,  DC  20530.  and  should  refer 
to  United  States  v.  Niagara  Transformer 
Corporation.  D.O.J.  Raf  90-11-3-417. 

Tne  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  68  Court  Street,  Buffalo. 
New  York,  14202.  the  Region  II  Office 
of  the  Environmental  Protection 
Agency.  26  Federal  Plaza,  New  York. 
New  Yoiic  10278.  and  at  the  Consent 
Decree  Library,  1120  G  Street.  NW.,  4th 
Floor,  Washington,  DC  20005  (202-824- 
0892).  A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  firom  the  Consent  Decree  Library, 
1120  G  Street,  NW.,  4th  Floor. 
Washington,  DC  20005.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
$6.75  (25  cents  per  page  reproduction 
cost)  made  payable  to  Consent  Decree 
Library. 
Jolui  C  Cruden, 

Chief.  Environmental  Enforcement  Section, 
Environment  and  NaturcJ  Resources  Division. 

(FR  Doc  93-2873  Filed  2-5-93;  8:45  am] 
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Antitrust  Division 

Notice  Pursuant  to  tlie  National 
Cooperative  Reaearcli  Act  of  1984; 
Consortium  for  Advanced 
IManufacturing-lntemational,  Inc. 

Notice  is  hereby  given  that,  on 
January  5, 1993.  pursuant  to  section  6(a) 
of  the  National  Cooperative  Research 
Act  of  1984. 15  U.S.C  4301  et  seq.  ("the 
Act").  Consortium  for  Advanced 
Manufacturing-International.  Inc. 
(formerly  Computer  Aided 
Manufacturing-International,  Inc.)  has 
Bled  written  notifications 
simu^aneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  rertam  changes. 
The  notifications  were  filed  for  the 
purpose  of  extending  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  Computer  Aided 
Manufacturing-International.  Inc. 
(CAM-I)  has  changed  its  corporate  name 
to  Consortium  for  Advanced 
Manufacturing-International,  Inc.  The 
current  industrial  member  companies  in 
the  United  States  are: 

AlUed-Signal-Kansas  City  Div., 
Kansas  City,  MO;  Arthur  Andersen,  Los 
Angeles,  CA;  The  Boeing  Company, 
Seattle,  WA;  Caterpiller,  Inc..  Peoria,  IL; 
Clark  Equipment  Co.,  South  Bend,  IN; 
Deloitte  ft  Touche,  Boston,  MA; 
Department  of  Defense.  Washington, 
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DC;  East  man  Kodak  Company, 
Rodiestar,  UY;  Electronic  Data  Systems, 
Warren,  MI;  Emerson  Electric,  St  Louis. 
MO;  Ernst  k  Young,  aeveland,  OH; 
General  Dynamic»-Pt.  Worth  Div..  Ft. 
Worth,  TX;  General  Electric, 
Schenectady,  NY;  Goldstar,  Changwon 
City,  KOREA;  Ckumman  Aerospace, 
Bethpage,  NY;  Harris  Corporation, 
Melbourne,  FL;  Honeywell,  Inc., 
Minneapolis,  MN;  Hughes  Aircraft  Co., 
El  Segundo,  CA;  IBM  Corporation,  Boca 
Raton.  FL;  KPMG  Feet  Marwick,  Palo 
Alto.  CA;  LTV  Aerospace  &  Defense  Co., 
Dallas,  TX;  Martin  Marietta  Energy  Sys., 
Oak  Ridge,  TN;  McDonnell  Douglas 
Corp.,  St  Louis,  MO;  National 
Semiconductor,  Santa  Clara,  CA;  NIES, 
Canberra  City,  AUSTRALIA;  Northrop 
Corp.,  Hawthorne,  CA;  Price 
Waterhouse,  Cleveland,  OH;  Procter  ft 
Gamble  Co.,  Cincinnati,  OH;  Texas 
Instruments,  Piano,  TX;  U.S.  Air  Force, 
Dayton,  OH;  U.S.  Navy,  Alexandria,  VA; 
and  Westinghouse  Electric  Corporation, 
Columbia,  MD.  The  current  industrial 
member  companies  in  Europe  are: 
Aerospatiale.  Paris.  FRANCE;  Croupe 
Bull.  Paris.  FRANCE;  CTE/ITM,  Genoa. 
ITALY;  Coopers  &  Lybrand,  Deloitte, 
London.  ENGLAND:  Eurosept, 
Boulogne.  FRANCE;  Finmeccanica, 
Rome,  ITALY;  IBM  Eurocoordination. 
Parris,  FRANCE;  IPL-TNO.  Apeldoom. 
THE  NETHERLANDS;  IVF  Swedish 
Institute.  Goteborg.  SWEDEN;  Lucas 
Engineering,  Solihull,  West  Midlands, 
ENGLAND;  Messerschmitt-Bolkow- 
Blohm.  Munich.  GERMANY;  Nuove 
Pignone.  Florence,  ITALY;  Phillips 
International,  Eindhoven,  THE 
NETHERLANDS;  Telos  Management, 
Milan,  ITALY;  and  Valmet  Corporation, 
Helsinki.  FINLAND.  Current  industrial 
member  companies  in  the  Pacific  region 
are:  Fuji  Electric,  Tokyo,  JAPAN; 
Fujitsu,  Ltd.,  Kawasaki,  JAPAN;  Hitachi. 
Ltd.,  Yokohama.  JAPAN;  and  Honda 
Engineering.  Sayama  City,  JAPAN. 
Current  educational  members  in  the 
United  States  are;  Arizona  State  Univ., 
Tempe,  AZ;  Brigham  Young  Univ.. 
Prove.  UT;  CaUtomia  Polytechnic.  San 
Luis  Obispo.  CA;  Carnegie  Mellon 
Univ..  Pittsburgh,  PA;  Illinois  Institute 
of  Tedicology,  Chicago.  IL; 
Massachusetts  Inst,  of  Tech.,  Cambridge, 
MA;  Merrick  School  of  Business, 
Baltimore.  MD;  North  CaroUna  State. 
I^leigh.  NC;  North  Texas  State.  Denton. 
TX;  Oklahoma  State  Univ.,  Stillwater, 
OK;  Portland  State  Univ..  Portland.  OR; 
Purdue  Univ..  Ft  Wayne,  IN;  Rensselaer 
Polytechnic  Troy,  NY;  Stanford  Univ., 
Stanford,  CA;  Univ.  California  (UCLA), 
Los  Angeles.  CA;  Univ.  of  Maryland, 
Baltimore,  MD;  Univ.  of  Massachusetts, 
<\mherst,  MA;  Univ.  of  Minnesota, 


Minneapolis,  MN;  Univ.  of  Missouri- 
Rolla.  Rolla,  MO;  Univ.  of  New 
Hampshire,  Durham.  NH;  Univ.  of  San 
Francisco,  San  Francisco,  CA;  Univ.  of 
Southern  Califoniia,  Los  Angeles,  CA; 
Univ.  of  Texas,  Arlington,  Arlington, 
TX;  Univ.  of  Texas,  Austin,  Austin,  TX; 
Univ.  of  Texas,  El  Paso.  El  Paso.  TX;  and 
Univ.  of  Waterloo,  Waterloo.  CANADA. 
Current  educational  members  in  Europe 
are:  Cranfield  Institute  of  Tech..  Poole. 
ENGLAND;  Groupe  H.E.Q,  Jouy-en- 
Josas.  FRANCE;  Helsinki  Univ.  of 
Technology.  Espoo.  FINLAND; 
Katholieke  Universiteit  Leuven, 
Heverlee.  BELGIUM;  Loughborough 
Univ.  of  Tech.,  Leicestershire, 
ENGLAND;  Politechnico  di  Milano, 
Milan,  ITALY;  Royal  Institute  of 
Stockholm,  Stockholm.  SWEDEN;  Tech. 
Institute  of  Aachen,  Aachen, 
GERMANY;  Univ.  Frederciana 
Karlsruhe.JCarlsruhe,  GERMANY;  Univ. 
of  Trondheim.  Norway.  Trondheim. 
NORWAY;  and  Univ.  of  T*vente. 
Twente.  THE  NETHERLANDS.  The 
current  educational  members  in  the 
Pacific  region  are  Kyoto  Univ..  Kyoto. 
JAPAN;  and  Kobe  Univ..  Kobe.  JAPAN. 

The  Intelligent  Manufacturing 
Management  Program  has  been 
discontinued,  and  the  Quality 
Customer/Quality  Supplier  Program 
(QCQS)  has  been  added. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open  and  the 
Consortium  for  Advanced 
Manufacturing-International.  Inq^ 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  December  28. 1984,  Computer 
Aided  Manufacturing-International.  Inc. 
(CAM-I),  now  known  as  Consortium  for 
Advanced  Manufacturing-International, 
Inc..  filed  its  original  notification 
pursuant  to  section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
section  6(b)  of  the  Act  on  January  24. 
1985  (SO  FR  342&-3426). 

The  last  notification  was  filed  with 
the  Department  on  January  2, 1992.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  April  2. 1992  (57  FR  11337). 
JoMphaWidnur. 

Director  of  Operations,  Antitrxut  Dtviskm. 
(FR  Doc  03-2856  PUed  3-6-93;  B:4S  am) 
WUJNe  COM  4«1S-«Mi 


Nottoa  PurMMM  to  ttw  NMlofwl 
CooDwnllw  Raa^veh  Art  of  1 
Smart  HouM  Pro|«el 

Notice  is  hereby  given  that  oo 
January  5, 1993,  pursuant  to  section  e(a) 
of  the  National  Cooperative  Research 
Act  of  1984, 15  U.S.C  4301  et  esq.  ("the 
Act"),  Smart  House.  L.P.,  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  membership  of  the  Smart 
House  Project  ("the  Project").  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recoveiy  of  antitrust 
plaintiffs  to  actual  cUmages  under 
specified  circumstances. 

The  following  party  is  now 
participating  in  the  Project:  Xantech 
Corporation,  Sylmar.  CA.  The  following 
parties  are  no  longer  involved  in  the 
Project:  Arkla.  Inc.;  BellSouth  Services; 
Columbia  Gas  Distribution  Companies; 
Consolidated  Natural  Gas  Company; 
Consimiers  Power  Company;  Dielmarva 
Power  ft  Light  Company;  Florida  Power 
ft  Light  Company;  Halstead  Industries; 
Houston  Lighting  ft  Power  Company; 
National  Riual  Electric  Cooperative 
Association;  Northern  Illinois  Gas 
Company;  Oglethorpe  Power 
Corporation:  Oklahoma  Natiual  Gas 
Company;  Pacific  Gas  ft  Electric 
Company;  Pittway  Corporation; 
Portland  General  Electric  Company; 
Public  Service  Company  of  Colorado; 
Sears,  Roebuck  ft  Co.;  Siouthera 
CaUfomia  Edison  Company;  Universal 
Electronics  Inc.;  Virginia  Power 
Company;  WaterFumace  International 
Inc.;  Wisconsin  Electric  Power 
Company.  No  other  changes  have  been 
made  in  either  the  membership  or 
planned  activity  of  the  Project. 

Participants  of  the  Project  are 
developing  a  coordinated  home  control 
and  energy  distribution  system 
containing  integral  telecommunications 
and  advanced  safety  fsatures. 

On  Jime  14. 1985.  the  predecessor  in 
interest  to  Smart  House.  LP.,  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  October  10. 1985  (50  FR  41428). 

The  last  notification  was  filed  with 
the  Department  on  October  5, 1992.  A 
notice  was  published  in  the  Federal 
Register  pursxiant  to  section  6(b)  of  the 
Act  on  December  17, 1992  (57  FR 
60005). 

|0MphH.HUMr. 

DinctoT  ofOpuatkntB,  Antftrtnf  OMsfoit 
(PR  Doc  t>3-Z8S7  Piled  2-«-tt3:  MS  ma\ 
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Notice  Pursuant  to  ttw  National 
Cooperative  Reeeareh  Act  of  1 
Spray  Drift  Tasic  Force 

Notice  is  hereby  given  that,  on 
January  13, 1993,  pursuant  to  section 
6(a)  of  the  Nationd  Cooperative 
Research  Act  of  1984.  IS  U.S.C  4301  et 
seq.  ("the  Act"),  the  Spray  Drift  Task 
Force  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  a  change  in  the 
membership  of  the  Spray  Drift  Task 
Force  Joint  Data  Development 
Agreement.  The  notice  was  filed  for  the 

Eurpose  of  invoking  the  Act's  provisions 
miting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
the  change  consists  of  the  addition  of 
Agro-Gor  Corporation,  a  division  of 
Agrico  Chemical  Company,  New 
Orleans,  LA. 

No  other  changes  have  been  made  in 
either  the  membership,  corporate  name 
or  planned  activities  of  the  venture. 

On  May  15, 1990,  the  Spray  Drift  Task 
Force  filed  its  original  notification 
pursuant  to  section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
section  6(b)  of  the  Act  of  July  5. 1990 
(55  FR  27701).  The  last  notification  was 
filed  with  the  Department  on  April  27, 
1992.  A  notice  was  published  in  the 
Federal  Register  on  May  22, 1992  (57 
FR  21824). 
Joseph  H.  Widmar, 

Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  93-2858  Filed  2-5-93: 8:45  am] 

MUJNG  COOC  4410-01-M 


immigration  And  Naturalization 
Service 

[AQ  Order  Na  1640-93] 

Termination  of  Designation  of  Lebanon 
Under  Temporary  Protected  Status 
Program 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 

ACnON:  Notice. 

StiMUARY:  This  notice  terminates  the 
Attorney  General's  designation  of 
Lebanon  under  the  Temporary  Protected 
Status  program  provided  for  in  section 
244A  of  the  Immigration  and 
Nationality  Act  (Act).  Accordingly, 
eligible  aliens  who  are  nationals  of 
Lebar.on,  or  who  have  no  nationality 
and  who  last  habitually  resided  in 
Lebanon,  will  lose  their  eligibility  for 
Temporary  Protected  Status. 


EFFECTIVE  DATE:  The  termination  of  the 
Temporary  Protected  Status  designation 
for  Lebanon  is  efiiactive  April  0, 1903. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Kathryn  A.  Kazalonis,  Senior 
Immigration  Examiner,  Immigration  and 
Naturalization  Service,  room  7223,  425 
I  Street.  NW.  Washington.  DC  20536. 
telephone  (202)  514-5014. 
SUPPLEMENTARY  MFORMATKM:  Under 
section  244A  of  the  Act.  as  amended  by 
section  302(a)  of  Public  Law  101-649 
and  section  304(b)  of  Public  Law  102- 
232.  (8  U.S.C  1254a).  the  Attorney 
General  is  authorized  to  grant 
Temporary  Protected  Status  in  the 
United  States  to  eligible  aliens  who  are 
nationals  of  a  foreign  state  designated  by 
the  Attorney  General,  or  who  have  no 
nationahty  and  last  habitually  resided 
in  that  state.  The  Attorney  General  so 
designates  a  state,  or  a  part  thereof, 
upon  finding  that  the  state  is 
experiencing  ongoing  armed  civil  strife, 
environmental  disaster,  or  certain  other 
extraordinary  and  temporary  conditions. 

On  March  21. 1991.  the  Attorney 
General  designated  Lebanon  for 
Temporary  Protected  Status  for  a  period 
of  12  months.  56  FR  12746.  On  January 
20. 1992.  the  Attorney  General  extended 
the  designation  of  Lebanon  under  the 
Temporary  Protected  Status  program  for 
an  additional  12  months  until  March  28, 
1993.  57  FR  2931. 

Section  244A(b)(3)  of  the  Act  reauires 
the  Attorney  General  to  review,  at  least 
60  days  before  the  end  of  the  initial 
period  of  designation  or  any  extended 
period  of  designation,  the  conditions  in 
a  state  designated  under  section 
244A(b)(3).  The  section  also  requires  the 
Attorney  General  to  determine  whether 
the  requirements  for  such  designation 
continue  to  be  met,  and  to  terminate  a 
state's  designation  when  the  Attorney 
General  determines  that  those 
requirements  are  not  met.  In  this  notice, 
the  Attorney  General  terminates  the 
designation  of  Lebanon,  pursuant  to 
section  244A(b)(3)  of  the  Act. 

Notice  of  Termination  of  Designation  of 
Lebanon  Under  Temporary  Protected 
Status  Program 

By  the  authority  vested  in  me  as 
Attorney  General  under  section  244A  of 
the  Immigration  and  Nationality  Act, 
and  pursuant  to  sections  244A(b)(3)  (A) 
and  (C)  of  the  Act,  I  find,  after 
consultation  with  the  appropriate 
agencies  of  the  United  States 
Government,  that  the  extraordinary  and 
temporary  conditions  foimd  to  exist  in 
Lebanon  on  March  21. 1991.  and  on 
January  20, 1992,  are  not  presently  in 
existence.  The  United  States  embassy  in 
Beirut  reports  that  the  security  situation 


for  Lebanese  citizens  is  steadily 
improving.  The  Lebanese  government's 
amnesty  Law  specifically  protects 
Lebanese  citizens  from  prosecution  for 
virtually  all  actions  taken  diuing  the 
war  years,  and  the  majority  of  Lebanese 
go  about  their  daily  activity  without 
hindrance.  While  the  few  persons  who 
might  still  encoimter  difficulties  in 
Lebanon  due  to  their  affiliations  could 
apply  for  asylum,  we  believe  that 
Temporary  Protected  Status  is  no  longer 
appropriate  for  Lebanese  citizens  in 
general. 

Accordingly,  it  is  ordered  that  the 
designation  of  Lebanon  for  Temporary 
Protected  Status  is  terminated  effective 
60  days  after  publication  of  this  notice 
in  the  Federal  Register. 

Dated:  January  27, 1993. 
Stuart  M.  Genon. 
Acting  Attorney  General. 
IFR  Doc.  93-2861  Filed  2-5-93;  8:45  am) 

BILUNO  COOC  4410-M-M 


Office  of  Juetice  Programs 
Office  for  Victims  of  Crime 

Discretionary  Grant  Program  and 
Application  Information  for  Fiscal  Year 
1993;  Correction 

AGENCY:  Office  for  Victims  of  Crime, 
Office  of  Justice  Programs.  Justice. 
ACTKM:  Correction. 

StJMMARY:  In  the  public  annoiuicement 
of  availability  of  the  funds  and 
application  information  under  the 
Discretionary  Grant  Program  beginning 
on  page  5416  in  the  issue  of  Thursday, 
January  21, 1993,  make  the  following 
correction: 

On  page  5417  in  the  third  column  in 
the  first  paragraph,  the  fourth  sentence 
should  read:  "At  least  70  percent  of  the 
grant  funds  is  to  be  allotted  for  the 
purchase  of  workshop  presentations 
from  the  list;  or  in  special  cases,  other 
workshop  presentations  may  be 
purchased  with  OVC  approval." 

Dated:  January  29, 1993. 
Carolyn  Higbtower, 

Acting  Director,  Office  for  Victims  of  Crime. 
[FR  Doc.  93-2906  Filed  2-5-93;  8:45  am) 

MUJNO  COOC  4410-1»-P 


Office  for  Victims  of  Crime 

FY  1993  Assistance  to  Victims  of 
Federal  Crime  in  Indian  Country 
Discretionary  Grant  Program 
Application  Kit;  Correction 

AGENCY:  Office  for  Victims  of  Crime 
Office  of  Justice  Programs,  Justice. 
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ACnON:  Correction. 


SUMMARY:  In  the  public  announcement 
of  the  availability  of  FY  1903  Assistance 
to  Victims  of  Federal  Crime  in  Indian 
Country  Discretionary  Grant  Program 
Application  Kit  beginning  on  page  584 
in  tne  issue  of  Wednesday,  January  6, 
1993,  make  the  following  correction: 

On  page  584,  in  the  second  column, 
the  Summary  paragraph  should  include 
Florida  and  Oklahoma.  The  Summary 
paragraph  should  read,  "The  Office  for 
Victims  of  Crime  (OVQ  is  publishing 
this  Notice  of  availabiUty  of  the  FY  1993 
Discreticmary  Grant  Application  Kit  for 
the  State  agencies  appointed  by  the 
Governors  in  Alabama,  Colorado, 
Florida,  Iowa,  Louisiana,  Mississippi, 
Nebraska,  North  Carolina,  Oklahoma, 
and  Texas." 

Dated:  January  29, 1993. 
CaiwjfB  A«  Higfato'war, 

Acting  Dinctor,  Office  for  Victims  of  Crime. 
(FR  Doc  93-2907  Filed  2-5-93;  8:45  ami 
BIUJNQ  COK  441»-1S-r 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Arts  in  Education  Adviaory  Panal: 
Notica  of  Ranawai 

In  accordance  with  the  provisions  of 
the  Federal  AdvisOTV  Committee  Act 
(Pub.  L.  92-463)  and  General  Services 
Administration  regulations  issued 
pursuant  thereto  (41  CFR  part  101-6), 
and  imder  the  authority  of  section 
10(a)(4)  of  the  Naticmal  Foundation  on 
the  Arts  and  the  Humanities  Act  of 
1965,  as  amended  (20  U.S.C.  959  (a)(4)), 
notice  is  hereby  given  that  renewal  of 
the  Arts  in  Education  Advisory  Panel 
has  been  approved  by  the  Chairman  of 
the  National  Endowment  for  the  Arts  fOT 
a  period  of  2  years  until  February  2, 
1995.  The  Committee's  objectives  and 
scope  of  activities  include  the 
formulation  of  expert  advice  and 
recommendations  to  the  Chairman, 
National  Endowment  for  the  Arts  and 
the  National  Council  on  the  Arts  with 
respect  to:  (a)  Applications  submitted  to 
the  National  Endowment  for  the  Arts  for 
Federal  grant  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
and  (b)  policies  and  programs  of  the 
National  Endowment  for  the  Arts.  This 
Committee  shall  report  to  the  National 
Endowment  for  the  Arts,  National 
Foundation  on  the  Arts  and  the 
Humanities. 

This  charter  will  be  filed  with  the 
standing  Committees  of  the  Senate  and 
the  House  of  Repreflentatives  having 
legislative  jurisdiction  over  the 


Endowment  and  with  the  Library  of 
Congress. 

Dated:  Pefaruaiy  2, 1993. 
YvaaB0M.SdMM, 

Dinctor,  OfPoe  ofPonel  Operations,  National 
Endawamntfor  me  Arts. 
[FR  Doc  93-2897  Filed  2-5-93;  8:45  am] 
MUMQ  COM  7isr-ei-M 


ChaNanQarAdvancainant  Adviaoiy 
ranai.  ivooca  oi  nanawai 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463)  and  General  Services 
Administration  regulations  issued 
pursuant  thereto  (41  CFR  part  101-6), 
and  imder  the  authoritv  of  section 
10(a)(4)  of  the  National  Foundation  on 
the  Arts  and  the  Humanities  Act  of 
1965,  as  amended  (20  U.S.C  959(a)(4)), 
notice  is  hereby  given  that  renewal  of 
the  Challenge/ Advancement  Advisory 
Panel  has  been  approved  by  the 
Chairman  of  the  National  ^dowment 
for  the  Arts  for  a  period  of  2  years  \mtil 
February  2, 1995.  The  Committee's 
objectives  and  scope  of  activities 
include  the  formulation  of  expert  advice 
and  recommendations  to  the  Chairman, 
National  Endowment  for  the  Arts  and 
the  National  Coimcil  on  the  Arts  with 
respect  to:  (a)  Applications  submitted  to 
the  National  Endowment  for  the  Arts  for 
Federal  grant  assistance  with  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
and  (b)  policies  and  programs  of  the 
National  Endowment  for  the  Arts.  This 
Committee  shall  report  to  the  National 
Endowment  for  the  Arts,  National 
Foundation  on  the  Arts  and  the 
Humanities. 

This  charter  will  be  filed  with  the 
standing  Committees  of  the  Senate  and 
the  House  of  Representatives  having 
legislative  jurisdiction  over  the 
Endowment  and  with  the  Library  of 
Congress. 

Dated:  February  2, 1993. 
Yvonne  M.  Sabine, 

Director.  Office  of  Panel  Operations,  National 

Endowment  for  tiie  Arts. 

[FR  Doc  93-2898  Filed  2-5-93;  8:45  am] 

WLUNQ  CO06  7B37-01-M 


Danca  Adviaory  Par>al;  Notica  of 
Ranawal 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463)  and  General  Services 
Administration  regulations  issued 
pursuant  thereto  (41  CFR  Part  101-6), 
and  under  the  authority  of  section 
10(a)(4)  of  the  National  Foundation  on 
the  Arts  and  the  Humanities  Act  of 


1065,  as  amended  (20  U.S.C  969  (aM4)), 
notice  is  hereby  given  that  renewal  of 
the  Dance  Advisory  Panel  has  been 
approved  by  the  Chairman  of  the 
National  Endowment  for  the  Arts  for  a 
period  of  2  years  until  February  2, 1995. 
The  Committee's  objectives  and  scope  of 
activities  include  the  formulation  of 
expert  advice  and  recommendations  to 
the  Chairman,  National  Endowment  for 
the  Arts  and  the  National  Council  on  the 
Arts  with  respect  to:  (a)  Applications 
submitted  to  the  National  Qadowment 
for  the  Arts  for  Federal  grant  assistance 
imder  the  National  Foimdation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  and  (b)  poUcies  and  programs 
of  the  National  Endowment  for  the  Arts. 
This  Committee  shall  report  to  the 
National  Endowment  for  the  Arts, 
National  Foimdaticm  on  the  Arts  and  the 
Humanities. 

This  diarter  will  be  filed  with  the 
standing  Committees  of  the  Senate  and 
the  House  of  Representatives  having 
legislative  jxirisaiction  over  the 
Endowment  and  with  the  Library  of 
Congress. 

Dated  February  2, 1993. 
Yvonne  M.  SidiiiM, 

Director,  Office  of  Panel  Operationt,  National 
Endowment  for  the  Arts. 
[FR  Doc  93-2899  Filed  2-5-93;  8.45  am) 

••JJNOCOOC  7S37-*1-« 


Daaign  Arte  Adviaory  Panal;  Notica  of 
Ranawal 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463)  and  General  Services 
Administration  regulations  issued 
pursuant  thereto  (41  CFR  paragraph 
101-6),  and  under  the  authority  of 
section  10(a)(4)  of  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended  (20 
U.S.C.  959(a)(4)j,  notice  is  hereby  given 
that  renewal  of  the  Design  Arts 
Advisory  Panel  has  been  approved  by 
the  Chairman  of  the  National 
Endowment  for  the  Arts  for  a  period  of 
2  years  until  February  2, 1995.  The 
Committee's  objectives  and  scope  of 
activities  include  the  formulation  of 
expert  advice  and  recommendations  to 
the  Chairman,  National  Endowment  for 
the  Arts  and  the  National  Coimcil  on  the 
Arts  with  respect  to:  (a)  AppUcations 
submitted  to  the  National  Endowment 
for  the  Arts  for  Federal  grant  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  and  (b)  policies  and  programs 
of  the  National  Endowment  for  the  Arts. 
This  Committee  shall  report  to  the 
National  Endowment  for  the  Arts, 
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National  Foundation  on  the  Arts  and  the 
Humanities. 

This  charter  will  be  filed  with  the 
standing  Committees  of  the  Senate  and 
the  House  of  Representatives  having 
legislative  jurisdiction  over  the 
Endowment  and  with  the  Library  of 
Congress. 

Dated:  February  2. 1993. 
Yvonne  M  Sabine, 

Director,  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 
IFR  Doc.  93-2900  Filed  2-5-93:  8:45  am) 
MLUNQ  cooe  TSSr-OI-M 


Expansion  Arts  Advisory  Panel:  Notice 
of  Renewal 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  General  Services 
Administration  regulations  issued 
pursuant  thereto  (41  CFR  Part  101-6), 
and  under  the  authority  of  section 
10(a)(4)  of  the  National  Foundation  on 
the  Arts  and  the  Humanities  Act  of 
1965.  as  amended  (20  U.S.C.  959  (a)(4)), 
notice  is  hereby  given  that  renewal  of 
the  Expansion  Arts  Advisory  Panel  has 
been  approved  by  the  Chairman  of  the 
National  Endowment  for  the  Arts  for  a 
period  of  2  years  until  February  2, 1995. 
The  Committee's  objectives  and  scope  of 
activities  include  the  formulation  oi 
expert  advice  and  recommendations  to 
the  Chairman,  National  Endowment  for 
the  Arts  and  the  National  Council  on  the 
Arts  with  respect  to:  (a)  Applications 
submitted  to  the  National  &idowment 
for  the  Arts  for  Federal  grant  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  and  (b)  policies  and  programs 
of  the  National  Endowment  for  the  Arts. 
This  Committee  shall  report  to  the 
National  Endowment  for  the  Arts, 
National  Foimdation  on  the  Arts  and  the 
Humanities. 

This  charter  will  be  filed  with  the 
standing  Committees  of  the  Senate  and 
the  House  of  Representatives  having 
legislative  jurisdiction  over  the 
Endowment  and  with  the  Library  of 
Congress. 

Dated:  February  2, 1993. 
Yvonn0  M.  Sabina, 

Director,  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 
(FR  Doc  93-2901  Filed  2-S-93: 8:45  am] 
■ILUNO  COOf  T8S7-0t-M 


Folk  Arts  Advisory  Panel:  NoUce  of 


Administration  regulations  issued 
pursuant  thereto  (41  CFR  part  101-6), 
and  under  the  authority  of  section 
10(a)(4)  of  the  National  Foundation  on 
the  Arts  and  the  Humanities  Act  of 
1965,  as  amended  (20  U.S.C.  959(a)(4)), 
notice  is  hereby  given  that  renewal  of 
the  Folk  Arts  Advisory  Panel  has  been 
approved  by  the  Chairman  of  the 
National  Endowment  for  the  Arts  for  a 
period  of  2  years  imtil  February  2, 1995. 
The  Committee's  objectives  and  scope  of 
activities  include  the  formulation  of 
expert  advice  and  recommendations  to 
the  Chairman,  National  Endowment  for 
the  Arts  and  the  National  Coimcil  on  the 
Arts  with  respect  to:  (a)  Apphcations 
submitted  to  the  National  Ebidowment 
for  the  Arts  for  Federal  grant  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  and  (b)  policies  and  programs 
of  the  National  Endowment  for  the  Arts. 
This  Committee  shall  report  to  the 
National  Endowment  for  the  Arts, 
National  Foundation  on  the  Arts  and  the 
Humanities. 

This  charter  will  be  filed  with  the 
standing  Committees  of  the  Senate  and 
the  House  of  Representatives  having 
legislative  jurisdiction  over  the 
Endowment  and  with  the  Library  of 
Congress. 

Dated:  February  2, 1993. 
Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 
IFR  Doc.  93-2902  Filed  2-5-93;  8:45  am] 

MUJNO  cooe  7n7-«1-M 


In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463)  and  General  Services 


Literature  Advisory  Panel;  Notice  of 
Renewal 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  General  Services 
Administration  regulations  issued 
pursuant  thereto  (41  CFR  part  101-6), 
and  under  the  authority  of  section 
10(a)(4)  of  the  National  Foimdation  on 
the  Arts  and  the  Humanities  Act  of 
1965,  as  amended  (20  U.S.C.  959(a)(4)), 
notice  is  hereby  given  that  renewal  of 
the  Literature  Advisory  Panel  has  been 
approved  by  the  Chairman  of  the 
National  Endowment  for  the  Arts  for  a 
period  of  2  years  until  February  2, 1995. 
The  Committee's  objectives  and  scope  of 
activities  include  the  formulation  of 
expert  advice  and  recommendations  to 
the  Chairman,  National  Endowment  for 
the  Arts  and  the  National  Council  on  the 
Alts  with  respect  to:  (a)  AppUcations 
submitted  to  the  National  ^dowment 
for  the  Arts  for  Federal  grant  assistance 
under  the  National  Foimdation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  and  (b)  policies  and  programs 


of  the  National  Endowment  for  the  Arts. 
This  Committee  shall  report  to  the 
National  Endowment  for  the  Arts, 
National  Foundation  on  the  Arts  and  the 
Humanities. 

This  charter  will  be  filed  with  the 
standing  Committees  of  the  Senate  and 
the  House  of  Representatives  having 
legislative  jurisdiction  over  the 
Endowment  and  with  the  Library  of 
Congress, 

Dated:  February  2, 1993. 
Yvonne  M.  Sabine. 

Director,  Office  of  Panel  Operations,  National 

Endowment  for  the  Arts. 

[FR  Doc  93-2908  Filed  2-8-93;  8:45  am) 

MUJNa  cooe  7137-01 -M 

National  Endowment  for  the  Arte; 
Media  Arte  Advisory  Panel;  Renewal 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  General  Services 
Administration  regulations  issued 
pursuant  thereto  (41  CFR  part  101-6), 
and  under  the  authority  of  section 
10(a)(4)  of  the  National  Foundation  on 
the  Arts  and  the  Humanities  Act  of 
1965,  as  amended  (20  U.S.C.  959  (a)(4)), 
notice  is  hereby  given  that  renewal  of 
the  Media  Arts  Advisory  Panel  has  been 
approved  by  the  Chairman  of  the 
National  Endowment  for  the  Arts  for  a 
period  of  2  years  until  February  2, 1995. 
The  Committee's  objectives  and  scope  of 
activities  include  the  formulation  of 
expert  advice  and  recommendations  to 
the  Chairman,  National  Endowment  for 
the  Arts  and  the  National  Council  on  the 
Arts  with  respect  to:  (a)  Applications 
submitted  to  the  National  &idowment 
for  the  Arts  for  Federal  grant  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  and  (b)  policies  and  programs 
of  the  National  Endowment  for  the  Arts. 
This  Committee  shall  report  to  the 
National  Endowment  for  the  Arts, 
National  Foundation  on  the  Arts  and  the 
Humanities. 

This  charter  will  be  filed  with  the 
standing  Committees  of  the  Senate  and 
the  House  of  Representatives  having 
legislative  jurisdiction  over  the 
Endowment  and  with  the  Library  of 
Congress. 

Dated;  February  2, 1993. 
Yvonne  M  Sabine. 

Director,  Office  of  Panel  Operations.  National 
Endowment  for  the  Arts. 
IFR  Doc.  93-2909  Filed  2-5-93;  8:45  am] 
MiuNa  cooe  7n7-«i-M 
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National  Endowmant  for  the  Arta; 
Muaaum  Advlaory  Panel;  nanawal 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  General  Services 
Administration  regulations  issued 
pursuant  thereto  (41  CFR  part  101-6), 
and  imder  the  authority  oi  section 
10(a)(4)  of  the  National  Foundation  on 
the  Arts  and  the  Humanities  Act  of 
1965.  as  amended  (20  U.S.C  959  (a)(4)), 
notice  is  hereby  given  that  renewal  of 
the  Museum  Advisory  Panel  has  been 
approved  by  the  Chairman  of  the 
National  Endowment  for  the  Arts  for  a 
period  of  2  years  until  February  2, 1995. 
The  Committee's  objectives  and  scope  of 
activities  include  the  formulation  of 
expert  advice  and  recommendations  to 
the  Chairman,  National  Endowment  for 
the  Arts  and  the  National  Council  on  the 
Arts  with  respect  to:  (a)  Applications 
submitted  to  the  National  Endowment 
for  the  Arts  for  Federal  grant  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  and  (b)  PoUcies  and  programs 
of  the  National  Endowment  for  the  Arts. 
This  Committee  shall  report  to  the 
National  Endowment  for  the  Arts, 
National  Foundation  on  the  Arts  and  the 
Humanities. 

This  charter  will  be  filed  with  the 
standing  Committees  of  the  Senate  and 
the  House  of  Representatives  having 
legislative  jurisdiction  over  the 
Endowment  and  with  the  Library  of 
Congress. 

Dated:  Febmaiy  2, 1993. 
Yvonne  M.  Sabina, 

Director,  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 
IFR  Doc.  93-2910  Filed  2-5-93;  8:45  am) 
WLUNO  cooc  7S3r-01-« 


National  Endowment  for  the  Arta; 
Muaic  Advlaory  Panel;  Renewal 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  General  Services 
Administration  regulations  issued 
pursuant  thereto  (41  CFR  part  101-6), 
and  under  the  authority  of  section 
10(a)(4)  of  the  National  Foundation  on 
the  Arts  and  the  Humanities  Act  of 
1965.  as  amended  (20  U.S.C.  959(a)(4), 
notice  is  hereby  given  that  renewal  of 
the  Music  Advisory  Panel  has  been 
approved  by  the  Chairman  of  the 
National  Endowment  for  the  Arts  for  a 
period  of  2  years  until  February  2,  1995. 
The  Committee's  objectives  and  scope  of 
activities  include  the  formulation  of 
expert  advice  and  recommendations  to 
the  Chairman,  National  Endowment  for 
the  Arts  and  the  National  Council  on  the 


Arts  with  respect  to:  (a)  Applications 
submitted  to  the  National  Endowment 
for  the  Arts  for  Federal  grant  assistance 
imder  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  and  (b)  poUcies  and  programs 
of  the  National  Endowment  for  the  Arts. 
This  Committee  shall  report  to  the 
National  Endowment  for  the  Arts, 
National  Foimdation  on  the  Arts  and  the 
Himianities. 

This  charter  will  be  filed  with  the 
standing  Committees  of  the  Senate  and 
the  House  of  Representatives  having 
legislative  jurisdiction  over  the 
Endowment  and  with  the  Library  of 
Congress. 

Dated:  February  2, 1003. 
Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operations,  National 

Endowment  for  the  Arts. 

[PR  Doc.  93-2911  Filed  2-5-93;  8:45  am) 

BILUNG  CODE  TSST-m-U 


National  Endowment  for  the  Arta; 
Opera-Musical  Theater  Advlaory  Panel; 
Renewal 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  General  Services 
Administration  regulations  issued 
pursuant  thereto  (41  CFR  par.  101-6). 
and  under  the  authority  of  Section 
10(a)(4)  of  the  National  Foimdation  on 
the  Arts  and  the  Humanities  Act  of 
1965,  as  amended  (20  U.S.C.  959(a)(4)). 
notice  is  hereby  given  that  renewal  of 
the  Opera-Musical  Theater  Advisory 
Panel  has  been  approved  by  the 
Chairman  of  the  National  Endowment 
for  the  Arts  for  a  period  of  2  years  until 
February  2, 1995.  The  Committee's 
objectives  and  scope  of  activities 
include  the  formulation  of  expert  advice 
and  recommendations  to  the  Chairman, 
National  Endowment  for  the  Arts  and 
the  National  Council  on  the  Arts  with 
respect  to:  (a)  AppUcations  submitted  to 
the  National  Endowment  for  the  Arts  for 
Federal  grant  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
and  (b)  policies  and  programs  of  the 
National  Endowment  for  the  Arts.  This 
Committee  shall  report  to  the  National 
Endowment  for  the  Arts,  National 
Foundation  on  the  Arts  and  the 
Humanities. 

This  charter  will  be  filed  with  the 
standing  Committees  of  the  Senate  and 
the  House  of  Representatives  having 
legislative  jurisdiction  over  the 
Endowment  and  with  the  Library  of 
Congress. 


Dated:  Febriiaiy  2, 1993. 
Yvonne  M.  SaUna, 

Director,  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 
[FR  Doc  93-2913  Filed  2-5-03;  8:45  am] 
MUJNO  coot  TS>7-«I-II 


National  Endowment  for  the  Arte; 
Preeanting  and  Commiaak>ning 
Advlaory  Panel;  Renewal 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  General  Services 
Administration  regulations  issued 
pursuant  thereto  (41  CFR  part  101-6), 
and  imder  the  authority  of  section 
10(a)(4)  of  the  National  Foundation  on 
the  Arts  and  the  Humanities  Act  of 
1965,  as  amended  (20  U.S.C.  959(a)(4)), 
notice  is  hereby  given  that  renewal  of 
the  Presenting  and  Commissioning 
Advisory  Panel  has  been  approved  by 
the  Chairman  of  the  National 
Endowment  for  the  Arts  for  a  period  of 
2  years  until  February  2, 1995.  The 
Committee's  objectives  and  scope  of 
activities  include  the  formulation  of 
expert  advice  and  recommendations  to 
the  Chairman,  National  Endowment  for 
the  Arts  and  the  National  Council  on  the 
Arts  with  respect  to:  (a)  Applications 
submitted  to  the  National  Endowment 
for  the  Arts  for  Federal  grant  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  and  (b)  policies  and  programs 
of  the  National  Endowment  for  the  Arts. 
This  Committee  shall  report  to  the 
National  Endowment  for  the  Arts, 
National  Foundation  on  the  Arts  and  the 
Humanities. 

This  charter  will  be  filed  with  the 
standing  Committees  of  the  Senate  and 
the  House  of  Representatives  having 
legislative  jurisdiction  over  the 
Endowment  and  with  the  Library  of 
Congress. 

Dated:  February  2, 1993. 
Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 
[FR  Doc.  93-2914  Filed  2-5-93;  8:45  am) 
BILLWO  cooc  7S97-01-M 


National  Endowment  for  the  Arta; 
Office  for  Public  Partnerahip  Advlaory 
Panel;  Renewal 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  General  Services 
Administration  regulations  issued 
pursuant  thereto  (41  CFR  part  101-6), 
and  under  the  authority  of  section 
10(a)(4)  of  the  National  Foundation  on 
the  Arts  and  the  Humanities  Act  of 
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1965,  as  amended  (20  U.S.C  g59(a)(4)). 
notice  is  hereby  Ktren  that  renewal  of 
the  Office  for  Public  Paitnerriiip 
Advieory  Panel  hee  been  approved  by 

the  Chairman  of  the  National 
Endowment  far  the  Arts  for  a  period  of 
2  years  until  February  2. 19©5.  The 
Committee's  objectives  and  scope  of 
activities  include  the  formulation  of 
expert  advice  and  recommendations  to 
the  Chairman,  National  Endowment  for 
the  Arts  and  the  National  Cotmcil  on  the 
Arts  with  respect  to:  (a)  Applications 
submitted  to  the  National  fiodowment 
for  the  Arts  for  Federal  grant  (b)  policies 
and  programs  of  the  National 
Endowment  for  the  Arts.  This 
Committee  shall  report  to  the  National 
Endowment  for  the  Arts.  National 
Foundation  on  the  Arts  and  the 
Humanities. 

This  charter  will  be  filed  with  the 
standing  Committees  of  the  Senate  and 
the  House  of  Representatives  having 
legislative  jurisdiction  over  the 
Endowment  and  with  the  Libraiy  of 
Congress. 

Dated:  February  2. 1993. 
Yvonne  M.  SaUae, 

Director.  Office  of  Panel  C^jerations,  National 
Endowment  for  the  Arts. 
|FR  Doc  93-2912  Filed  2-5-93;  8:45  am] 
MUMQ  CODE  Tcsr-et-M 


National  Endowment  for  the  Aita; 
Theater  Advisory  Panel;  Renewal 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Conunittee  Act 
(Pub.  L.  92-463)  and  General  Services 
Administration  regulations  issued 
pursuant  thereto  (41  CFR  part  101-6), 
and  under  the  authority  ot  section 
10(a)(4)  of  the  National  Foundation  on 
the  Arts  and  the  Humanities  Act  of 
1965,  as  amended  (20  U.S.C.  959(a)(4)), 
notice  is  hereby  given  that  renewal  of 
the  Tbeeter  Advisory  Panel  hM  been 
approved  by  the  Chairman  of  the 
National  Endowment  for  the  Arts  for  a 
period  of  2  years  until  February  2. 1995. 
The  Committee's  objectives  and  scope  of 
activities  include  the  formulation  of 
expert  advice  and  recommendations  to 
the  Chairman,  National  Endowment  for 
the  Arts  and  the  National  Council  on  the 
Arts  with  the  respect  to:  (a) 
Applications  submitted  to  the  National 
Endowment  for  the  Arts  for  Federal 
grant  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Ad  of  1965,  as  ameDded. 
and  (b)  Policies  and  programs  of  the 
National  Endowment  for  the  Arts.  This 
Committee  ahall  n^Mft  to  the  Natiooal 
Endowment  for  the  Arts,  Natiooal 
Foundatioo  oo  the  Axts  and  the 
Himaanitiet. 


This  charter  will  be  filed  with  the 
standing  Committees  of  the  Senate  and 
the  House  of  Reuiesentatives  having 
legislative  juxisoktlan  over  the 
Endowment  and  wMi  die  Libraiy  of 
Congress. 

Dated:  Fefaruaiy  2. 1993. 
YTOiiiMM.Sdiiaa, 

Director.  Office  ofPaael  OpentiooM,  Sational 
Endowment  for  the  Arts. 
[FR  Doc.  93-2915  Filed  2-5-93;  8:45  am] 
BNJJNO  CODE  7S37-01-II 


National  Endowmem  lorlhe  Arte; 
Vlaual  Arts  Advlaory  Panel; 

In  accordance  with  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  General  Services 
Administration  regulations  issued 
pursuant  thereto  (41  CFR  part  101-6), 
and  under  the  authority  of  section 
10(a)(4)  of  the  National  Foundation  on 
the  Arts  and  the  Humanities  Act  of 
1965,  as  amended  (20  U.S.C.  959  (a)(4)), 
notice  is  hereby  given  that  renewal  of 
the  Visual  Arts  Advisory  Panel  has  been 
approved  by  the  Chairman  of  the 
National  Endowment  for  the  Arts  for  a 
period  of  2  years  until  February  2, 1995. 
The  Committee's  objectives  and  scope  of 
activities  include  the  formulation  of 
expert  advice  and  recommendations  to 
the  Chairman,  National  Endowment  for 
the  Arts  and  the  National  Coimcil  on  the 
Arts  with  respect  to:  (a)  Applications 
submitted  to  the  National  &idowment 
for  the  Arts  for  Federal  grant  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Himianities  Act  of  1965,  as 
amended,  and  (b)  policies  and  programs 
of  the  National  &idowment  for  the  Arts. 
This  Committee  shall  report  to  the 
National  Endowment  for  the  Arts, 
National  Foimdation  on  the  Arts  and  the 
Humanities. 

This  charter  will  be  filed  with  the 
standing  Committees  of  the  Senate  and 
the  House  of  Representatives  having 
legislative  jurisdiction  over  the 
Endowment  and  with  the  Library  of 
Congress. 
Yvonne  M.  Sabiae, 

Director.  Office  of  Panel  OperxOions.  National 
Endowment  for  ^  Alts. 
(FR  Doc.  93-2916  Filed  2-5-93;  8:45  am] 
BHJJNO  COOC  TSS7-41-II 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  SCIENCES 

Folk  ArU  Advieoiy  Panel;  Notice  of 
Meeting 

Pursuant  to  section  10(aK2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  te  amended,  notice  is  hereby 


given  that  a  meeting  of  the  Folk  Arts 
AdvisoiT  Panel  (National  Heritage 
FellowBhlps  Section)  to  the  National 
Council  on  the  Alts  will  BMet  on  Msrch 
3-4, 1003  from  9  a.m.-6:30  p.fl(L  and 
March  5  from  0  ajn.-4  pjB.  in  room  730 
of  the  Nancy  Hanks  Center.  1100 
Pennsylvania  Avenue.  NW., 
Washington,  DC  20506. 

This  meeting  is  for  the  purpose  xA 
application  evaluatitHi,  under  the 
National  Foundation  on  the  Arts  snd  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  infonnatian 
given  in  confidence  to  the  Agency  by 
grant  applicants.  In  accordanoe  with  the 
determination  of  the  C3iairman  of 
November  24, 1992,  this  sassiaa  mil  be 
closed  to  the  public  pursuant  to 
subsecUons  (c)  (4),  (6)  and  (9KB)  of 
sectim  5S2b  of  title  5,  United  SUtas 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  ftt)m  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-5430, 

Dated:  February  2, 1993. 
Yvonne  M.  Sabine, 

Panel  Operations;  Natiooal  Endowment  for 
the  Arts. 

[FR  Doc.  93-2896  Filed  2-5-93: 8:45  am) 
■lUMS  OODC  TnT-et-K 


NATIONAL  SCIENCE  FOUNDATION 

Permit  Isaued  Under  the  Antarctic 
Conaervation  Act  of  1 978 

Febmary  3, 1993. 

agency:  National  Sdance  Foundation. 

action:  Notice  of  permit  issued  under 
the  Antarctic  Conservation  Act  of  1978, 
Public  Law  95-541. 

summary:  The  National  Sdeooe 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1078. 
This  is  the  required  notice. 
FOR  RJRTNER  MFORMATION  CONTACT: 

Thomas  F.  Forhan,  Pennit  Office,  Office 
of  Polar  Programs.  National  Science 
Foundation.  Washington.  DC  20550. 
SUPPLEMBfTARV  MFORMATION:  Cn 
January  4, 1903  the  National  Sdenca 
Foundation  published  s  notice  in  the 
Federal  RegLsto-  of  permit  applications 
received.  A  permit  was  issued  to  Sean 
Turner  on  February  2. 1003. 
ThanaeP.FatkM. 

Permit  Office,  Offiot  afPokirProfpiau. 
|FR  Doc  93-2960  PUed  2~5-«3: 8.-4S  «) 
BiLUNacooei 
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Statement  of  Organization,  Functions, 
and  Delagationa  of  Authority 

agency:  National  Science  Foundation 
ACTXM:  Statement  of  organization, 
functions  and  delegations  of  authority. 

SUBJECT:  In  accordance  with  the 
Administrative  Procedures  Act  (5  U.S.C. 
551  et  seq.],  this  notice  replaces  the 
Statement  of  Organization  last 
published  at  56  PR  40917-40926  of 
August  16, 1991. 

EFFECTIVE  DATE:  February  1,  1993. 
FOR  FURTHER  MFORMATION  CONTACT: 
Modestine  Rogers,  National  Science 
Foimdation,  Division  of  Human 
Resource  Management,  1800  G  Street, 
NW..  room  208,  Washington,  DC  20550, 
telephone  (202)  357-9441. 

Dated:  February  2, 1993. 
John  F.  WiUdoMU. 

Acting  Division  Director,  Division  of  Human 
Resource  Management. 

I.  Creation  and  Authority. 

The  National  Science  Foundation 
(NSF)  is  an  independent  agency  of  the 
U.S.  Govemnient,  established  by  the 
National  Science  Foundation  Act  of 
1950,  as  amended,  and  related 
legislation,  42  U.S.C.  1861  et  seq.,  and 
was  given  additional  authority  by  the 
Science  and  Engineering  Equal 
Opportunities  Act  (42  U.S.C.  1885),  and 
title  I  of  the  Education  for  Economic 
Security  Act  (20  U.S.C.  3911  to  3922). 
The  Foundation  consists  of  the  National 
Science  Board  of  24  part-time  members 
and  a  Director  (who  also  serves  as  ex 
officio  National  Science  Board  member), 
each  appointed  by  the  President  with 
the  advice  and  consent  of  the  U.S. 
Senate.  Other  senior  officials  include  a 
Deputy  Director  who  is  appointed  by 
the  President  with  the  advice  and 
consent  of  the  U.S.  Senate,  and  eight 
Assistant  Directors. 

The  Foundation's  organic  legislation 
authorizes  it  to  engage  in  the  following 
activities: 

A.  Initiate  and  support,  through  grants 
and  contracts,  scientific  and  engineering 
research  and  programs  to  strengthen 
scientific  and  engineering  research 
potential,  and  education  programs  at  all 
levels,  and  appraise  the  impact  of 
research  upon  industrial  development 
and  the  general  welfare. 

B.  Award  graduate  fellowships  in  the 
sciences  and  in  engineering. 

C.  Foster  the  interchange  of  scientific 
information  among  scientists  and 
engineers  in  the  United  States  and 
foreign  countries. 

D.  Foster  and  support  the 
development  and  use  of  computers  and 
other  scientific  methods  and 


technologies,  primarily  for  research  and 
education  in  the  sciences. 

E.  Evaluate  the  status  and  needs  of  the 
various  sciences  and  engineering  and 
take  into  consideration  the  results  of 
this  evaluation  in  correlating  its 
research  and  educational  programs  with 
other  Federal  and  non-Federal 
programs. 

F.  Maintain  a  current  register  of 
scientific  and  technical  personnel,  and 
in  other  ways  provide  a  central 
clearinghouse  for  the  collection, 
interpretation,  and  analysis  of  data  on 
scientific  and  technical  resources  in  the 
United  States,  and  provide  a  source  of 
information  for  policy  formulation  by 
other  Federal  agencies. 

G.  Determine  the  total  amount  of 
Federal  money  received  by  universities 
and  appropriate  organizations  for  the 
conduct  of  scientific  and  engineering 
research,  including  both  basic  and 
applied,  and  construction  of  facilities 
where  such  research  is  conducted,  but 
excluding  development,  and  report 
annually  thereon  to  the  President  and 
the  Congress. 

H.  Initiate  and  support  specific 
scientific  and  engineering  activities  in 
connection  with  matters  relating  to 
international  cooperation,  national 
security,  and  the  effects  of  scientific  and 
technological  applications  upon  society. 

I.  Initiate  and  support  scientific  and 
engineering  research,  including  applied 
research,  at  academic  and  other 
nonprofit  institutions  and,  at  the 
direction  of  the  President,  support 
applied  research  at  other  organizations. 

J.  Recommend  and  encourage  the 
pursuit  of  national  policies  for  the 
promotion  of  basic  research  and 
education  in  the  sciences  and 
engineering.  Strengthen  research  and 
education  in  the  sciences  and 
engineering,  including  independent 
research  by  individuals,  throughout  the 
United  States. 

K.  Support  activities  designed  to 
increase  the  participation  of  women  and 
minorities  and  others  under-represented 
in  science  and  technology. 

II.  Overview  of  Operations 

A.  General  Procedures,  Forms, 
Descriptions  of  Programs.  NSF  supports 
basic  and  applied  research  and 
education  in  the  sciences  and 
engineering.  The  Foundation 
accomplishes  its  mission  primarily 
through  the  award  of  grants  and  other 
agreements  to  universities,  colleges,  and 
other  nonprofit  organizations,  as  well  as 
to  individuals  and  profit-making 
organizations.  In  instances  where  NSF 
has  a  specially  assigned  mission,  or 
where  services  are  being  prociired, 
contracts  are  used  rather  than  grants. 


Ordinarily  grants  are  made  on  the  basis 
of  merit  after  a  review  process  involving 
several  qualified  outsiae  conunentators 
drawn  from  the  scientific,  educational, 
and  industrial  communities. 

B.  Honorary  Awards.  The  National 
Science  Foimdation  annually  presents 
the  Alan  T.  Waterman  Award  to  an 
outstanding  young  scientist  or  engineer 
for  support  of  research  and  study.  From 
time  to  time,  the  National  Science  Board 
presents  the  Vannevar  Bush  Award  to  a 
person  who,  through  public  service 
activities  in  science  and  technology,  has 
made  an  outstanding  contribution 
toward  the  welftire  of  the  Nation.  The 
two  awards  are  designed  to  encourage 
individuals  to  seek  to  achieve  the 
Nation's  objectives  in  scientific  and 
engineering  research  and  education.  The 
Foundation  also  provides  support  for 
the  President's  Committee  on  the 
National  Medal  of  Science. 

m.  Organization 

The  Foimdation  is  organized  along 
functional  and  disciplinary  lines 
corresponding  to  program  support  of 
science,  engineering,  and  science  and 
engineering  education. 

A.  National  Science  Board  (NSB).  The 
National  Science  Board  is  composed  of 
25  members,  including  the  Director  of 
the  Foundation  ex  officio.  Members 
serve  for  6-year  terms  and  are  selected 
because  of  their  distinguished  service  in 
the  fields  of  the  basic,  medical,  or  social 
sciences,  engineering,  agriculture, 
education,  public  affairs,  or  research 
management.  They  are  chosen  in  such  a 
way  as  to  be  representative  of  scientific 
and  engineering  leadership  in  all  areas 
of  the  Nation.  'Hie  officers  of  the  Board, 
the  Chair  and  Vice  Chair,  are  elected  by 
the  Board  from  among  its  members  for 
2-year  terms.  The  Board  exercises 
authority  granted  it  by  the  NSF  Act, 
including  establishing  policies  for 
carrying  out  the  purposes  of  the  Act. 
Meetings  of  the  Board  are  governed  by 
the  Government  in  the  Sunshine  Act 
(Public  Law  94-409)  and  the  Board's 
Sunshine  Act  (45  CFR  614).  The  policies 
of  the  Board  on  the  support  of  science 
and  engineering  and  development  of 
human  resources  are  generally 
implemented  through  the  various 
programs  of  the  Foundation.  The 
National  Science  Board  is  required  by 
statute  to  render  a  biennial  report  on 
indicators  of  the  state  of  science  and 
engineering  to  the  President  for 
submission  to  the  Congress. 

The  NSB  Office  is  responsible  for 
operating  and  representing  the  National 
Science  Board,  identifying  policy  issues 
for  consideration  by  the  Board, 
developing  congressional  testimony  for 
Board  members,  and  providing  liaison 
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between  the  Board  and  the  Director  and 
hisstafi: 

B.  Office  of  Inspector  General  (OIG). 
OIG  is  responsibto  for  audit  and 
oversight  of  the  finandai, 
administrative,  and  programmatic 
aspects  of  NSF's  activities.  OiG  is  the 
focal  point  of  contact  with  other  Federal 
audit  organizations  iii  the  Executive 
Branch  and  with  GAO.  CXG  is  organized 
with  four  subordinate  components: 
External  Audit,  Internal  Audit, 
Ovarsidit,  and  Investigations. 

C.  Director.  The  Director  of  the 
National  Sdraioe  FoundatioD  is  Chief 
Executive  Officer  of  the  Foxmdation  and 
serves  ex  officio  as  a  member  of  the 
National  Science  Board  and  as 
Qiainnan  of  its  Executive  Committee. 
The  Director  is  responsible  for  the 
execution  of  the  Foundation's  programs 
in  accordance  with  the  NSF  Act  and 
other  provisions  of  law.  The  Director  is 
also  responsible  for  duties  delegated  to 
him  by  the  Board  and  for  recommending 
policies  to  the  Board.  The  Director  is 
assisted  by  a  Deputy  Director  who  is 
appointed  by  the  President,  with  the 
advice  and  consent  of  the  Senate.  The 
Assistant  to  the  Director  for  Science  and 
Technology  serves  as  science  advisor  to 
the  Director  providing  broad  policy- 
level  advice,  assistance  and  support  on 

a  wide  range  of  scientific  and  policy 
matters  relevant  to  the  mission  of  the 
Foundation. 

IV.  Actiritiai  of  Ae  Foondatifm 

The  activities  of  the  Foundation  are 
carried  out  by  a  number  of  Foundation 
components  reporting  to  the  Director 
through  their  respective  senior  officers. 

A.  Staff  Offices 

1.  Office  of  Equal  Opportunity 

Programs  (OEO).  OEO  is  responsible  for 
providing  a  leadership  role  in  the 
Agency's  efforts  to  increase  the 
participation  and  development  of  all 
individuals,  especially  the 
underrepresented,  in  all  aspects  of  its 
science  and  engineering  activities  both 
internally  vad  extmially.  The  Office 
provides  assistance  to  management  in 
developing,  maintaining,  and  carrying 
out  a  continuing  Agency-wide 
affirmative  action  program  and  for 
developing  all  other  aspects  of  the 
Agency's  equal  opportunity  programs. 

2.  Office  of  Legislative  ana  PuUic 
Affairs  (OlPA).  OLPA  is  responsible  fn' 
representing  the  Foxmdation,  the 
Director,  and  key  associates  in 
relationships  with  the  Congress,  the 
communications  media  and  the  public, 
various  academic  groups  and 
profsssional  societies,  institutions,  and 
other  NSF  clientele.  Legislative 
responsibilities  include  providing  the 


coordination,  analysis,  liaison,  and 
other  assistance  necessary  for  the 
annual  congressional  consideration  of 
the  NSF  budget  as  well  as  all  science 
and  technology  related  legislative  issues 
and  providing  information  and  advice  to 
the  Director  and  key  NSF  staff  on 
interactions  with  the  Congress.  Public 
affairs  and  communications 
responsibilities  include  informing  and 
educating  the  general  and  specialized 
publics  about  NSF  programs,  activities, 
and  services;  maintaining  relations  with 
the  public  and  news  media  (both  print 
and  electronic  media);  preparing  and 
issuing  reports,  audio- visual  materials, 
and  publications  that  serve  the  general 
and  specialized  publics;  and  responding 
to  botn  Freedom  of  Information  Act 
requests  and  general  inquiries  firom  the 
puolic.  The  Office  is  also  responsible  for 
coordinating  special  projects  and 
activities  such  as  National  Science  and 
Technology  Week;  overseeing  the  woik 
of  the  NSF  Historian;  and  approving  and 
coordinatingpublications  created  by 
other  NSF  offices,  in  accordance  with 
OMB  requirements. 

3.  Office  of  Planning  and  Assessment 
(OP A).  OPA  provides  the  Director,  the 
National  Science  Board,  and  senior  NSF 
staff  with  studies,  assessments,  and 
analyses  of  NSF  programs  and  activities 
and  the  science  and  engineering 
research  and  educaticm  capabilities  of 
the  Nation.  Specifically,  OPA  (a) 
conducts  post-performance  evaluations 
of  NSF  programs  and  activities, 
evaluating  their  contributions  to 
scientific,  technological,  and 
educational  progress,  and,  as 
appropriate,  recommending  ahemative 
programs  or  approaches;  (b)  provides 
analyses  of  NSF  budgeting  and 
programmatic  data  as  inputs  for 
strategic  planning  exercises;  (c)  analyzes 
science  and  engineering  infrastructure, 
funding,  and  personnel  data  to  estimate 
the  effects  of  ahemative  policies;  (d) 
assists  NSF  line  managers  in  the  design 
and  implementation  of  evaluation  and 
assessment  plans  for  their  activities  and 
programs;  and  (e)  monitors  operations  of 
the  merit  review  system  by  assessing  the 
integrity  of  the  award  decision  process 
and  providing  the  Director  with  regular 
reports  on  the  efficacy  of  the  system. 

4.  Office  of  Polar  Programs  (OPP). 
OPP  is  responsible  for  funding  and 
management  of  the  U.S.  Antarctic 
Research  Program  and  for  support  of  a 
small  Arctic  Research  Program.  It  also 
provides  staff  assistance  to  plan  and 
coordinate  Federal  research  support  in 
the  Arctic.  The  U.S.  Antarctic  Research 
Program  aims  at  extending  knowledge  of 
Antarctica,  including  its  glaciers  and 
geology,  the  surrounding  ice  and 
oceans,  its  lower  and  upper  atmosphere, 


and  terrestrial  and  marine  biota. 
International  cooparation  contributes  to 
research  objectives,  to  environmental 
protection,  and  to  strengthening  the 
Antarctic  Treaty  system.  Much  polar 
research  relates  environmental 
processes  to  a  global  context.  As  in  the 
Antarctic,  the  Arctic  Research  Program 
supports  science  spanning  the  full 
spectrum  of  the  environment  bom  the 
ocean  bottom  through  the  sea  ice  cover 
and  out  into  space  where  the  first 
interactions  of  solar  radiation  with  the 
earth's  atmosphere  begin.  Studies  of 
glaciers  and  land-based  eco83^ems  also 
are  supp>orted.  In  addition,  the  Office 
has  major  responsibilities  for  NSF 
implementation  of  the  Arctic  Research 
and  Policy  Act  of  1984  that  calls  for  the 
development  and  implementation  of 
national  policies  and  research  plans  and 
more  extensive  coordination  of  planning 
and  budgeting  by  Federal  agencies. 

5.  Office  of  Science  and  Technology 
Infrastructure  (OSTI)-  OSTI  was 
established  in  the  Office  of  the  Director 
(1)  to  provide  leadership,  cocvdination, 
and  oversight  for  the  Foundation's 
Science  and  Technology  Centers;  (2)  to 
support  academic  research  facilities 
modernization  and  major  state-of-the-art 
research  instrumentation;  and  (3)  to 
help  stimulate  other  sectors  (i.e.. 
industry  and  the  States]  to  support  and 
participate  in  these  efforts. 

6.  Office  of  the  General  Counsel 
(OGC).  OGC  provides  legal  advice  to  the 
Director,  the  National  Science  Board, 
and  NSF  staff  and  represents  them  in 
legal  matters,  including  the 
development  of  lows  and  regulations 
likely  to  affect  the  NSF,  science,  or  the 
use  of  science.  OGC  also  prepares  and 
coordinates  NSF  comments  on  proposed 
legislation. 

B.  Offices  and  Directorates 

1.  Office  of  Budget.  Finance,  and 
Award  Management  (BFA) 

a.  Director.  Office  of  Budget,  Finance, 
and  Award  Management.  The  Director, 
BFA,  who  is  also  the  Chief  Financial 
Officer,  is  the  principal  adviser  to  the 
Director  on  all  financial  matters, 
including  resource  allocation  and 
management  of  the  Foundation,  and  is 
directly  responsible  for  a  wide  range  of 
activities  comprising  NSF's  budget, 
finance,  and  grant  and  contract 
operations.  Tliis  responsibility  includes 
the  management  of  (1)  budget 
operations  and  development  of 
operating  plans;  (2)  program  and  special 
analyses;  (3)  the  financial  accounting  of 
all  Foundation  operations;  and  (4)  the 
administration  of  grants  and 
procurements.  As  CFO,  the  Director 
provides  leader^p  over  the  full  range 
of  financial  management  issues, 
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including  financial  planning,  financial 
statement  preparation,  and  performance 
measurement.  The  CFO's 
responsibilities  in  this  capacity  include 
the  formulation  and  development  of  the 
Foimdation's  budget  and  presentation  of 
the  budget  to  the  OHIce  of  Management 
and  Budget  and  to  the  Congress, 
b.  Division  of  Budget  (BD).  The 
Budget  Division  is  responsible  for 
supporting  the  Foundation's  resource 
planning  and  management  activities, 
and  for  3ie  integration  and  translation  of 
plans  into  resource  requests.  This 
includes  presenting  and  defending  the 
Agency's  Dudget  requests  to  0MB  and  to 
the  Congress:  coordinating  the 
development  of  long  range  financial  and 
resource  plans  for  the  Foundation, 
providing  independent  analysis  of 
programmatic  issues:  reviewing  action 
and  information  items  prepared  for  NSB 
consideration;  analyzing  budget  and 
program  plans  developed  for  the  Federal 
Coordinating  Coimcil  for  Science, 
Engineering  and  Technology  (FCCSET); 
developing  and  maintaining  budget/ 
management  procedures,  data  bases  and 
monitoring  systems  for  providing 
budget  control,  including  outlay 
forecasts,  on  behalf  of  the  Director; 
developing  and  managing  the  annual 
operating  plans  of  the  Foundation's 
major  fund  accounts;  and  managing  the 
Foundation's  Salaries  and  Expenses 
budget,  including  the  FTE  allocation 
and  utilization  processes. 

c.  Division  of  Financial  Management 
(DFM).  DFM  is  responsible  for  the 
development,  coordination,  and 
direction  of  financial  management 
policies,  programs,  and  operations,  and 
for  the  d^ign  of  modem  automated 
business  management  systems.  DFM 
provides  funds  control,  payroll  and 
disbursing  services,  and  maintains 
accounting  systems  to  manage  the 
financial  aspects  of  Foundation 
operations  and  to  produce  timely  and 
accurate  data  for  financial  management 
and  budgetary  purposes. 

d.  Division  oj  Grants  and  Contracts 
(DGC).  DGC  is  responsible  for  the  award 
process  for  all  Agency  grants,  contracts, 
cooperative  agreements  and  other 
arrangements  which  consist  of  over 
20,000  award  transactions  annually. 
This  responsibility  encompasses: 
negotiation,  issuance,  administration 
and  close  out  of  such  awards  in 
accordance  with  relevant  laws, 
regulations.  Executive  Orders,  0MB 
Circulars,  Foundation  policy  and 
procedures,  and  sound  business 
practices;  negotiation  of  indirect  cost 
rates,  management  of  indirect  costs,  and 
cost  analysis;  review,  negotiation  and 
resoluticm  of  all  audits  and  related 
reviews  of  NSF  funded  grants,  contracts. 


and  other  agreements;  tracking  and 
reporting  on  NSF  assistance  and 
procurement  activities;  coordinating 
responses  to  FOIA  requests  related  to 
awards  and  proposals;  grant,  contract 
and  research  administration  policy 
development  and  coordination, 
including  responsibility  for  maintaining 
the  NSF  Grant  Policy  Manual,  Grants  for 
Research  and  Education  in  Science  and 
Engineering  (GRESE),  and  the  Proposal 
anoAward  Manual;  oversight  of  all 
agency  procurement  activities  through 
the  functions  of  the  Procurement 
Executive  and  the  Competition 
Advocate;  and  representing  NSF  with 
other  Federal  agencies  and  external 
organizations  in  matters  relating  to 
grant,  contract  and  research 
administration  activities. 

2.  Office  of  Information  and  Resource 
Management  (IRM) 

a.  Director,  Office  of  Information  and 
Resource  Management.  "The  Director, 
IRM,  serves  as  &e  principal  advisor  to 
the  Director,  NSF,  on  all  administrative 
and  general  management  activities  of 
the  National  Science  Foundation.  This 
responsibility  encompasses:  information 
systems,  human  resource  management 
and  employee-oriented  programs,  health 
services,  management  analysis,  and 
general  administrative  and  logistic 
support  functions. 

D.  Division  of  Administrative  Services 
(DAS).  DAS  is  responsible  for  the 
management  and  direction  of  official 
travel  services  and  conference 
arrangements:  procurement,  issuance 
and  maintenance  of  supplies,  materials, 
and  equipment;  space  management; 
telecommunications  and  building 
maintenance;  records  disposition;  mail 
and  messenger  services;  property 
accountability;  warehouse  management; 
document  and  building  security; 
printing,  typesetting,  graphics, 
reproduction  and  binding  services; 
information  management  and 
dissemination;  publications  distribution 
and  storage;  ana  the  NSF  Library  and 
NSF  Information  Center,  which  is  the 
official  agency  Reading  Room. 

c.  Division  of  Human  Resource 
Management  (HUM).  HRM  is 
responsible  for  planning,  developing, 
and  implementing  the  human  resource 
management  program  of  the  Foundation 
to  provide  for  the  effective  acquisition, 
retention,  motivation,  development,  and 
use  of  NSF  personnel.  The  Division  is 
also  responsible  for  the  Committee 
Management  Pn^ram. 

d.  Division  of  utformation  Systems 
(DIS).  DIS  is  responsible  for 
development,  operation,  maintenance, 
and  oversight  of  automated  systems  that 
provide  management  information  and 


support  program  and  administrative  •> 
sti^  activities  throughout  the 
Foundation's  businMS  cycle. 

3.  Directorate  for  Biological  Sciences 
(BIO) 

a.  Assistant  Director  for  Biological 
Sciences.  The  Assistant  Director  serves 
as  principal  advisor  to  the  Director  in 
the  development  of  long-range  plans, 
annual  programs,  and  reaearch  policy  in 
the  biological  sciences  as  established  by 
statute  and  the  National  Science  Board 
authority.  The  Assistant  Director  is  also 
responsible  for  developing  and 
implementing  programs  to  strengthen 
scientific  reseiarch  potential  in  these 
sciences.  The  Directorate,  composed  of 
four  divisions  reporting  to  the  Assistant 
Director,  is  structured  primarily  on  a 
disciplinary  basis.  Each  division, 
headed  by  a  Division  Director,  is 
subdivided  into  programs.  In  addition  to 
supporting  research  projects,  divisions 
may  support  dissertations,  research 
conferences  and  workshops,  meetings, 
and  the  organization  or  development  of 
specialized  research  facilities  and 
equipment. 

D.  Division  ofBioIoffcal 
Instrumentation  and  Resources  (BIB). 
BIR  was  established  in  response  to  the 
need  for  a  coordinated  activity  of 
infrastructure  and  research  resoim:e 
programs.  The  Division  is  responsible 
for  both  internal  and  external 
infrastructure  activities,  including 
support  for  instrumentation  and 
instrument  development,  biological 
facilities  centers,  and  other  biology 
facility  programs,  and  also  includes  the 
coordination  of  all  cross-directorate 
programs,  maintenance  and 
improvement  of  all  BIO  ADP  systems 
and  information  management,  as  well  as 
training  for  automated  systems. 

c.  Division  of  Environmental  Biology 
(DEB).  DEB  supports  research  on 
systematics  and  on  biological  systems 
above  the  level  of  organisms  as  well  as 
the  interaction  of  organisms  with  the 
environment.  This  encompasses  areas 
such  as  population  genetics, 
evolutionary  processes  and  patterns, 
biological  surveys  and  inventories, 
chemical  ecology,  microbial  ecology, 
organism-to-OTganism  interactions, 
mathematical  modeling  of  ecological 
systems,  nutrient  dynamics,  and  long- 
term  studies  in  environmental  biology. 
The  Division  especially  seeks  to 
introduce  state-of-the-art  technology  to 
address  complex  ecological  questions. 

d.  Division  of  Integrative  Biology  and 
Neuroscience  (IBN).  IBN  is  responsible 
for  supporting  research  on  biological 
systems  above  the  cell  level  in  order  to 
advance  understanding  of  the 
development  and  functioning  of  ^ 
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organisms.  This  includes  support  of 
research  on  developmental  mechanisms, 
integrative  plant  biology  (e.g..  plant 
metabolism,  physiology,  and  plant- 
microbe  interactions),  animal  behavior 
and  ecology,  and  neurosdence. 

e.  Division  of  Molecular  and  Cellular 
Biosciences  (MCB).  MCB  is  responsible 
for  supporting  research  in  the  nelds  of 
molecular  and  cellular  biology.  This 
includes  support  in  areas  such  as 
macromolecular  structure  and  function 
and  synthesis,  genome  structure  and 
function  and  regulation  of  gene 
expression,  cellular  and  organella 
structiire,  ftmction  and  biogenesis, 
cellular  communication  and  regulation, 
and  microbial  biology.  The  Division 
supports  a  limited  number  of 
postdoctoral  research  fellowships  in 
plant  biology  at  the  molec\ilar,  cellular, 
and  whole  plant  levels. 

4.  Directorate  for  Computer  and 
Information  Science  and  Engineering 
(aSE) 

a.  Assistant  Director  for  Computer 
and  Information  Science  and 
Engineering.  The  Assistant  Director 
serves  as  the  principal  advisor  to  the 
Director,  within  the  framework  of 
statutory  and  NSB  authority,  in 
computer  and  information  sciences  and 
engineering.  Development  and 
implementation  of  research  and 
facilities  support  policies,  annual 
programs  and  budgets,  long-range  plans, 
and  the  establishment  of  research 
priorities  to  further  national  goals  and 
strengthen  the  scientific  research 
potential  are  responsibilities  of  the 
Assistant  Director.  One  office  and  five 
divisions,  each  dealing  with  a 
substantive  area,  report  to  the  Assistant 
Director.  In  addition  to  the  specific 
areas,  support  is  provided  for 
appropriate  conferences,  symposia,  and 
research  workshops  in  the  areas  for 
which  it  has  responsibility. 

b.  Office  of  Cross-Disciplinary 
Activities  (CDA).  CDA  is  responsible  for 
centralizing  intra-divisional  activities 
such  as  those  relating  to  infrastructure 
building;  for  providing  a  central  focus 
for  activities  between  QSE  and 
industry,  other  governmental  agencies, 
professional  societies,  and  international 
organizations;  and  for  proposing  and 
initiating  new  cross-divisional 
programs.  The  Office  manages  and 
coordinates  cross-divisional  targeted 
activities  and  programs  including 
Science  and  Technology  Centers,  NSF 
Young  Investigator  Awards,  Research 
Initiation  in  Computer  and  Information 
Science  and  Engineering,  Research 
E3cperiences  for  Undergraduates, 
Minority  Research  Initiation,  Research 


Opportunities  for  Women,  Ethics  and 
Values  Studies,  and  the  like. 

c.  Division  of  Advanced  Scientific 
Computing  (ASC).  ASC  provides 
researchers  access  to  advanced 
computational  facilities  located  at 
several  centers,  provides  a  variety  of 
services  and  training  opportimities  to 
new  users,  supports  research  on  new 
algorithms,  peripheral  devices,  and 
innovative  supercomputing  systems. 
The  Centers  program  is  devoted  to 
delivering  needed  advanced 
computational  services  to  the  academic 
research  community  and  to  maintaining 
and  improving  supercomputer 
performance  at  the  facilities.  The  New 
Tedmologies  program  is  responsible  for 
research  and  development  and 
implementation  of  novel  systems  for 
increasing  the  future  power  and 
expanding  the  horizon  of  computational 
capabilities  for  frontier  scientific  and 
engineering  research. 

d.  Division  of  Computer  and 
Computation  Research  (CCR).  CCR  is 
responsible  for  research  in  several  broad 
areas  including  theories  of  computation, 
numerical,  symbolic  and  algebraic 
computation,  computer  and  software 
systems  architectures,  graphics, 
operating  systems,  programming 
languages,  program  semantics,  dieorem 
proving  and  other  aspects  of  software 
systems  science  and  software 
engineering.  The  Division  also  provides 
experimental  facilities  for  research  in 
computer  and  information  science  and 
engineering,  and  special-purpose 
equipment  for  research. 

e.  uivision  of  Information,  Robotics 
and  Intelligent  Systems  (IRIS).  IRIS  is 
responsible  for  research  on  the 
representation  and  utilization  of 
knowledge,  database  design  and 
implementation,  robotics  and  machine 
intelligence,  perception  and  cognition, 
machine-human  interface  design,  and 
social  science  and  engineering  research 
fundamental  to  understanding  the  social 
and  economic  consequences  of  the  wide 
use  of  information  technologies.  It  also 
provides  for  experimenting  with  real 
time  systems. 

f.  Division  of  Microelectronic 
Information  Processing  Systems  (MIPS). 
NflPS  is  responsible  for  research  on  the 
design,  fabrication  and  testing  of 
microelectronic  integrated  systems.  This 
encompasses  VLSI  architecture, 
simulation,  circuit  theory  and  signal 
processing;  and  the  development  and 
testing  of  prototypes  of  novel  computer 
and  information  processing  systems.  It 
also  provides  access,  for  research  and 
education  purposes,  to  a  fast  turnaround 
service  for  implementing 
microelectronic  components,  circuits 
and  systems. 


g.  Division  of  Networking  and 
Communications  Research  and 
Infrastructure  (NCRI).  NCRI  has  both  a 
research-support  and  an  in&astructural 
role.  The  Division  is  responsible  for 
NSF's  Networking  and  Communications 
Research  program  which  emphasizes 
topics  such  as  information  theory, 
coding  and  coded  modulation,  and 
storage  channels;  network  management 
and  control,  protocol  design,  and 
interface  architectures;  internetworking, 
network  security,  and  fundamental 
limits  of  networks.  In  addition,  the 
Division  supports  NSFNET,  a  computer 
network  for  the  nation's  research  and 
education  community  that  currently 
intercoimects  several  thousand  U.S. 
educational  institutions,  government 
facilities  and  laboratories,  and  industrial 
firms.  As  part  of  the  President's  High 
Performance  Computing  and 
Communications  program,  NCRI  also 
fulfills  NSF's  role  in  coordinating  the 
broad  deployment  of  the  Interagency 
Interim  National  Research  and 
Education  Network. 

5.  Directorate  for  Education  and  Human 
Resources  (EHR) 

a.  Assistant  Director  for  Education 
and  Human  Resources.  The  Assistant 
Director  is  responsible  for  the  initiation 
of  and  support  for  programs  to 
strengthen  U.S.  science  and  engineering 
education  and  related  activities  at  all 
levels  and  to  maintain  the  vitality  of 
such  efforts.  This  responsibility 
includes  improving  science  and 
mathematics  education  opportunities 
for  all  students  and  addressing  the  long- 
term  development  of  a  strong  human 
resource  base  to  meet  the  needs  of 
science  and  technology.  The  Directorate 
has  five  major  long-range  goals:  (1)  To 
help  ensure  that  a  high-quality 
precoUege  education  in  science  is 
available  to  every  child  in  the  United 
States,  thereby  enabling  those  who  are 
interested  and  talented  to  pursue 
technical  careers;  (2)  to  help  ensure  the 
best  possible  professional  education  in 
science  and  engineering;  (3)  to  help 
ensure  that  college-level  opportunities 
are  available  to  broaden  the  science 
backgrounds  of  nonspecialists;  (4)  to 
support  informal  science  education 
programs  for  the  public;  and  (5)  to  assist 
in  the  development  of  science  and 
engineering  research  and  education 
capability  throughout  the  nation. 

b.  p^jce  of  Systemic  Reform  (OSR). 
OSR  supports  a  small  number  of  reform 
efforts  aimed  at  enhancing  science, 
engineering  and  mathematics  research 
and  education  activities  in  states  and 
other  geographic  regions. 

c.  Division  of  Elementary,  Secondary 
and  Informal  Science  Education  (ESIE). 
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ESIE  provides  a  cohesive  and 
comprehensive  set  of  education  and 
human  resources  activities  designed  to 
improve  K-'12  science,  mathematics, 
and  technology  education.  These 
activities  are  developed  to  enhance  the 
education  of  all  students  and  of 
teachers,  to  stimulate  and  support  their 
interests  in  mathematics  and  science,  to 
strengthen  the  educational  foundations 
for  those  students  who  are  attracted  to 
science,  mathematics,  or  engineering 
careers,  and  to  inform  the  general  public 
about  these  fields. 

d.  /^'vision  of  Graduate  Education 
and  Research  Development  (GERD). 
GERD  promotes  the  early  career 
development  of  scientists  and  engineers, 
and  thereby  helps  to  assure  a  steady 
flow  of  high-ability  students  through  the 
educational  and  research  training 
systems  of  the  nation.  This  objective  is 
addressed  through  the  use  of  fellowship 
and  traineeship  mechanisms,  as  well  as 
through  programs  aimed  at  advancing 
the  careers  of  women  in  science  and 
engineering. 

8.  Division  of  Human  Resource 
Development  (HRD).  HRD  addresses  the 
issue  of  increasing  the  participation  of 
minorities,  women,  and  persons  with 
disabilities  in  science,  mathematics,  and 
engineering  careers.  Its  goal  is  to 
increase  the  representation  of  minorities 
in  science  and  engineering  at  all 
^ucational  levels;  strengthen  the 
research  and  training  capabilities  of 
academic  institutions  with  significant 
minority  enrollments;  and  develop 
strategies  for  increasing  the  number  of 
women  and  persons  with  disabilities 
participating  in  science  and 
engineering. 

t.  Division  of  Research,  Evaluation, 
and  Dissemination  (RED).  RED  provides 
research,  data,  and  analyses  to  the 
Directorate  for  program  monitoring, 
evaluation,  and  management,  and  for 
u&d  in  formulating  policy  options  for 
providing  national  leadership  in  the 
reform  of  science,  engineering,  and 
mathematics  education. 

g.  Division  of  Undergraduate 
Education  (DUE).  DUE  is  responsible  for 
contributing  to  the  improvement  of 
science,  mathematics,  and  engineering 
education  in  the  Nation's  colleges  and 
universities.  Its  goal  is  to  provide 
leadership  and  support  for  the  health  of 
the  U.S.  undergraduate  education 
enterprise  through  programs  developed 
to  improve  oirriculum  and  laboratory 
offerings;  upgrade  instructional  science 
equipment;  enhance  college  and 
university  teaching;  and  improve 
imdergraduate  professional  preparation 
of  future  elementary  and  secondary 
school  teachers  of  science  and 
mathematics. 


6.  Directorate  for  Engineering  (ENG) 

a.  Assistant  Dinctor  fitr  Bngineeiing. 
The  Assistant  Diiector  partidpatet  with 
the  Director  in  planning,  analyxing.  and 
evaluating  activitiea  and  in  aatahliriiing 
and  maintaining  an  afbctive  liaiaon 
with  the  CcMigress,  other  Federal 
agendas,  the  educational  and  sdantiflc 
communities,  profaasional  aodetiea.  and 
other  interested  parties.  The  overall 
mission  of  NSPs  ^iginaering  (ENG) 
Directorate  is  to  promote  the  prograaa  of 
engineering  and  technology,  mereby 
contributing  to  national  prosperity  and 
security.  Spedfically,  ENG  seeks  to 
strengthen  the  engineering  sdence  base, 
which  provides  the  fbimdation  for 
engineering  education,  research, 
technological  innovation  and  practice; 
to  develop  a  knowledge  base  for 
technology-driven  areas  such  as  design 
and  manufacturing;  to  encourage 
technological  innovation  through  the 
support  of  research  in  emerging  areas;  to 
promote  the  cross-disdplinary  research 
approach  through  the  support  of 
research  groups  and  centers;  to  improve 
the  quality  of  engineering  education  in 
order  to  attract  the  most  capable 
students  to  the  engineering  profession 
and  produce  first-rate  engineers;  and  to 
provide  additional  opportunities  for 
minorities,  women,  and  the  disabled 
through  programs  to  remove  barriers 
and  provide  incentives  for  full 
participation  in  education  and  research. 

b.  Division  of  Biological  and  Critical 
Systems  (BCS).  BCS  is  composed  of 
three  sections:  Bioengineering, 
Environmental  and  (5cean  Systems,  and 
Hazard  Mitigation  Research. 
Bioengineering  concerns  the  application 
of  engineering  methods  to  problems  in 
the  life  and  health  sdences  and  the 
development  of  new  engineering 
technologies  through  knowledge  of  the 
living  system.  Environmental  and  Ocean 
Systems  focuses  on  the  contaminant 
interactions  that  threaten  the  quality  of 
land,  water,  and  air  and  research  into 
the  use  of  coastal  ocean  space,  advanced 
sensing  and  measurement  techniques, 
structures,  and  vehicles.  Hazard 
Mitigation  Research  targets  Earthquake 
Hazard  Mitigation  and  Natural  and 
Man-Made  Hazard  Mitigation.  In 
addition  to  research  into  engineering, 
planning,  and  societal  aspects  of 
earthquake  hazard  reduction,  support  is 
provided  for  engineering  research  to 
reduce  the  social  impacts  of  such 
phenomena  as  strong  winds,  landslides, 
e.xpansive  soils,  floods,  and  drought. 

c.  Division  of  Chemical  and  Thermal 
Systems  (CTS).  CTS  funds  research  that 
strengthens  the  engineering  base  for 
technologies  involving  chemical, 
thermal  and  flow  processes.  The 


processes  aia  important  in  areas  like 
microelectronics,  specialty  chemicals, 
pharmaceuticals,  mxam  production  and 
transfer,  molecular  BngTnaorinfl  of 
advanced  materials,  and  chenucal 
processing  of  hazardous  waste. 

d.  Division  of  Design  and 
Manufdctuiing  Systems  (DDM).  DOM 
seeks  to  develop  and  expand  the 
sdentific  foundations  of  design, 
manufacturing  and  computer-integrated 
engineering  across  a  Iwoad  spectrum  of 
American  industry.  This  loDg-term 
effort  is  needed:  to  deepen  our 
understanding  of  the  proceeaes, 
operations  and  systems  that  comprise 
our  manu&cturing  base;  to  render  this 
base  more  competitive;  and  to  make  it 
responsive  to  new  needs  and  receptive 
to  innovaticHi.  Complementing  this 
effort  is  support  of  the  development  of 
operations  research  methodologies  that 
underUe  the  full  range  of  engineering 
production  systems. 

e.  Division  of  Electrical  and 
Communications  Systems  (ECS).  ECS 
supports  fundamental  engineering 
research  on  the  conceptualization, 
analysis,  design,  and  ubrication  of 
materials,  devices,  systems,  and 
phenomena  that  involve  electrical, 
electronic,  electromechanical  or  optical 
technologies.  The  Division  also  provides 
funding  ror  the  development  of 
analytical  methods  and  computational 
algorithms  for  technology  utilization 
that  supports  the  full  range  of 
engineering  disciplines.  Through  the 
Emerging  Technology  Initiation 
program,  the  Division  also  supports 
selected,  innovation  engineering 
technologies  that  cut  across  traditional 
disciplinary  boundaries.  The  goal  of  the 
ECS  Division  is  to  enhance  the 
knowledge  base  and  academic 
infirastructure  in  relevant  research  areas, 
which  contribute  to  the  development, 
manufacture,  and  deployment  of 
engineering  products  and  systems  that 
benefit  the  nation's  economy,  national 
seciirity,  and  overall  sodetal  welfare. 

f.  Division  of  Engineering  Education 
and  Centers  (EEC).  EEC  supports 
research  aimed  at  enhancing  our 
country's  economic  well-being  and 
industrial  competitiveness  through  new 
paradigms  to  improve  the  quality  of 
engineering  education  and  research. 
EEC  seeks  to  yield  well-educated, 
professionally  oriented  engineers  who 
are  internationally  competitive  and  able 
to  assume  broad  leadership  roles  in 
industry  and  academe  specifically  and 
in  society  generally. 

Additionally  the  EEC  subactivity 
supports  university-based  research 
centers  across  a  spectrum  of 
technologies  essential  to  U.S.  economic 
competitiveness.  The  Engineering 
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Research  Centers  Program  addresses 
fundamental  research  issues,  educates 
engineering  students  using  a  cross- 
disciplinary  team  approach,  and 
provides  for  the  long-term  involvement 
of  industry  in  plaiming,  research,  and 
education. 

g.  Division  of  Industrial  Innovation 
Interface  (UI).  HI  provides  a  focus  for 
small  business  activities  of  the  National 
Sdence  Foimdation.  Opport\mities  are 
provided  under  the  Small  Business 
Innovation  Research  Program  for  small 
science  and  technology-based  firms  to 
perform  research  projects  leading  to 
more  rapid  commercialization  of  new 
ideas,  products,  and  processes.  In 
addition,  the  Division  supports  the 
management  of  the  Technological 
Innovation  Program,  an 
interdisciplinary  program,  aimed  at 
managing  the  innovation  process  and 
improving  the  speed  and  efficiency  of 
bringing  researcli  results  to  the  market. 

h.  Division  of  Mechanical  and 
Stnictuml  Systems  (MSS).  MSS  seeks  to 
improve  and  expand  fundamental 
engineering  knowledge  in  the  broad 
areas  of  mechanics,  structures,  and 
materials  engineering.  Research  is 
supported  that  will  improve  existing 
industrial  processes  and  create  new 
technology  in  areas  such  as  the 
formulation  and  processing  of  novel 
engineering  materials,  the  performance 
and  service  life  of  machines  and 
equipment,  and  more  efficient 
construction  techniques  for  large  scale 
structures. 

7.  Directorate  for  Geosciences  (GEO) 

a.  Assistant  Director  for  Geosciences. 
The  Assistant  Director  is  the  principal 
advisor  to  the  Director  in  the 
development  and  implementation  of 
researcn,  facilities,  and  instrumentation 
support  policies;  annual  programs  and 
budgets;  long-range  plans  and  the 
estabUshment  of  research  priorities  to 
further  national  scientiflc  goals, 
strengthen  the  scientific  potential  of 
global  geosciences,  and  enhance  the 
basic  programs  in  atmospheric,  earth, 
and  ocean  sciences  within  the 
framework  of  statutory  and  National 
Science  Board  authority.  The 
Geosciences  Directorate  is  composed  of 
three  divisions  that  report  to  the 
Assistant  Director.  The  divisions  are 
structured  primarily  along  disciplinary 
and  functional  lines.  Each  division  is 
managed  by  a  Division  Director  and  is 
subdivided  into  sections  and  programs 
as  required  for  appropriate  management 
and  oversight.  In  addition  to  the  specific 
areas  of  research,  facilities,  and 
instrumentation  support  described 
below,  the  divisions  maintain  close 
liaison  with  mission-oriented  Federal 


agencies  that  support  timilar  or 
complementary  areas  of  research  and 
provide  NSF  representation  on  standing 
interagency  committees  and  joint 
advisory  and  planning  groups. 

b.  Division  of  Atmospheric  Sciences 
[ATM).  The  objective  of  ATM  is  to 
improve  fundamental  knowledge  of  the 
behavior  of  the  earth's  atmosphere.  The 
Division  provides  support  for  basic 
research  on  the  physics  and  chemistry 
of  the  earth's  atmosphere  and  its 
response  to  solar  and  terrestrial 
influences  including  those  of  the 
hydrosphere  and  biosphere.  This 
research  is  relevant  to  national  needs  of 
improved  prediction  and  imderstanding 
of  weather,  climate,  and  the  global 
environmental  system.  It  also  provides 
basic  knowledge  that  can  be  used  to 
support  applications  by  mission- 
oriented  agencies.  The  Division 
supports  the  National  Center  for 
Atmospheric  Research  (NCAR).  our 
country's  major  research  center  in 
atmospheric  sciences.  NCAR  is  engaged 
in  large-scale  atmospheric  research 
projects  including  those  requiring  the 
use  of  aircraft,  specialized  instruments, 
powerful  computera,  and  data  archival 
systems.  NCAR's  state-of-the-art 
facilities  are  utilized  by  universities  and 
Federal  agencies  such  as  the  National 
Aeronautics  and  Space  Administration, 
the  National  Oceanic  and  Atmospheric 
Administration,  and  the  Federal 
Aviation  Administration.  Support  also 
is  provided  for  upper  atmospheric 
research  facilities  comprising  four  large 
incoherent-scatter  radar  systems  in  a 
longitudinal  chain  from  Greenland  to 
Peru  that  permit  scientists  to  investigate 
the  local  and  global  upper  atmosphere 

c.  Division  of  Earth  sciences  (EAR). 
The  objective  of  EAR  is  to  increase 
imderstanding  of  the  solid  earth — its 
composition  and  structure,  its  historical 
evolution,  and  the  dynamic  processes, 
both  internal  and  external,  which 
formed  and  continue  to  modify  its 
features.  The  Division  supports  basic 
research  across  the  broad  nature  of 
geoscience  disciplines  including: 
research  on  the  fundamental  nature  of 
earthquakes;  research  on  hydrothermal 
and  magmatic  systems  and  their 
relationship  to  mineral  deposits; 
research  on  earth  history  as  reflected  by 
rock  stratigraphy,  the  fossil  record,  and 
other  evidence  of  both  cataclysmic  and 
gradual  events;  research  on  the 
structures  and  properties  of  rocks  and 
minerals  at  the  pressures  and 
temperatures  existing  within  the  earth; 
research  on  volcanoes  and  their 
historical  patterns  of  eruption;  and 
research  on  surface  and  ground  water 
physical  and  chemical  processes  in 
hydrology.  The  Division  seeks  to 


provide  earth  scientists  in  U.S. 
universities  and  colleges  with  essential 
research  instnmientation  and  provides 
-  support  for  the  development  of  new 
kinds  of  instruments  or  the  adaptation 
of  existing  instnunents  for  new  uses  in 
the  geosciences.  The  Division  also 
supports  medium  to  large  scale  projects 
designed  to  bring  important  new  tools 
and  approaches  into  the  hands  of 
univereity-based  earth  scientists  that 
offer  an  opporttmity  to  improve 
dramaticdly  our  understanding  of  the 
continental  lithosphere  through  the 
major  advances  brought  about  by  the 
application  of  plate  tectonic  theory  to 
the  study  of  the  continental  crust  and 
Uthosphere. 

d.  Division  of  Ocean  Sciences  (OCE). 
OCE  supports  research  to  improve 
imderstanding  of  the  ocean,  the  ocean 
floor,  and  their  relationships  to  human 
activities.  The  Division's  research 
programs  foster  exploration  in  all 
aspects  of  ocean  sciences  to  improve  our 
imderstanding  of  the  complex 
interactions  of  physical,  diemical, 
geological,  and  biological  processes  in 
the  ocean  and  at  its  boundaries.  The 
Division  also  supports  operations  of 
ships  and  specialized  facilities  and 
equipment  needed  by  U.S. 
oceanographere  to  conduct  research; 
and  supports  U.S.  scientists 
participating  in  the  ocean  drilling 
program  and  manages  the  drilling 
program  as  an  international  enterprise, 
thereby  ensuring  the  financial  and 
scientific  participation  of  scientists  from 
partner  nations  in  jointly  sponsored 
scientific  and  operational  activities. 

8.  Directorate  for  Mathematical  and 
Physical  Sciences  (MPS) 

a.  Assistant  Director  for  Mathematical 
and  Physical  Sciences.  The  Assistant 
Director  serves  as  an  advisor  to  the 
Director  in  the  development  of  long- 
range  plans,  annual  programs,  and 
research  policy  in  the  areas  of 
mathematical  and  physical  sciences,  as 
established  under  statutory  and 
National  Science  Board  authority;  and  is 
responsible  for  developing  and  carrying 
out  a  program  to  accomplish  the 
Foundation's  research  support  mission 
in  these  areas.  Five  divisions  report  to 
the  Assistant  Director  for  Mathematical 
and  Physical  Sciences.  Each  division  is 
headed  by  a  Division  Director  and 
generally  is  subdivided  on  a 
disciplinary  or  functional  basis  into 
sections  and/or  programs.  In  addition  to 
the  specific  areas  of  support  discussed 
below,  each  division  supports 
appropriate  conferences,  symposia,  and 
research  workshops  in  the  areas  of 
science  for  which  it  has  responsibility. 
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b.  Division  of  Astronomical  Sciences 
(AST).  AST  seeks  to  increase  our 
understanding  of  the  physical  natiire  of 
the  universe,  particularly  that  of  the 
solar  system,  individual  stars,  star 
clusters,  galaxies,  and  special  objects  in 
space  such  as  molecular  clouds  and 
quasars.  Through  its  astronomy  project 
support  programs,  the  Division  supports 
researchers  in  all  areas  of  ground-based 
astronomy,  including  research  on  the 
sun.  the  solar  system,  the  structure  and 
evolution  of  the  stars,  stellar  distances 
and  motions,  the  composition  and 
distribution  of  interstellar  gas  and  dust, 
and  galaxies  and  quasars.  Also,  support 
is  provided  for  research  programs  of 
several  major  university  observatories 
and  for  the  development  and  acquisition 
of  nev^r  instrumentation  incorporating 
the  latest  technology  for  the  detection 
and  analysis  of  radiation  through  the 
electromagnetic  spectrum.  In  addition, 
the  Division  provides  developmental 
and  operational  support  for  three 
National  Astronomy  Centers,  operated 
and  managed  by  nonprofit  organizations 
or  imiversities.  under  contract  to  NSF. 
The  Centers  provide  a  variety  of  optical, 
infrared,  radio  and  other  specialized 
instnmientation,  on  a  competitive  basis, 
to  scientists  throughout  the  Nation. 
Scientific  and  support  staff  are 
maintained  at  the  Centers  to  support  the 
research  programs  of  visiting  scientists, 
to  develop  advanced  instnmientation, 
and  to  participate  in  national  research 
programs. 

c.  Division  of  Chemistry  (CHEM). 
CHEM  is  responsible  for  the  support  of 
fundamental  research  in  all  areas  of 
chemistry,  to  improve  imderstanding 
and  make  possible  new  applications  of 
chemistry  beneficial  to  other  sciences, 
engineering  and  technology.  The  broad 
subfields  supported  are  organic  and 
m'acromolecular  chemistry,  physical 
chemistry,  analytical  and  surface 
chemistry,  and  inorganic,  bioinorganic 
and  organometaUic  chemistry.  Special 
programs  exist  to  assist  departments  and 
individual  investigators  in  acquiring 
advanced  instrumentation  critical  to 
modem  chemical  inquiry,  and  to 
support  interdisciplinary  research  areas 
such  as  the  chemistry  of  life  processes 
and  materials  chemistry. 

d.  Division  of  Materials  Research 
(DMR).  DMR  is  responsible  for  the 
support  of  multidisciplinary  research 
designed  to  gain  a  deeper  understanding 
of  the  properties  of  materials  in  terms  of 
their  composition,  structure  and 
processing  history  and  the  interactions 
between  their  constituents.  The  broad 
subfields  supported  are  condensed 
matter  physics:  metals,  ceramics,  and 
electronics:  national  facilities  and 
instrumentation:  materials  theory:  and 


materials  research  laboratories  and 
groups.  DMR  also  has  responsibility  for 
the  Office  of  Special  Pro^^ms  in 
Materials  which  administers  the  Science 
and  Technology  Centers,  cross- 
directorate  programs,  education  and 
himian  resource  activities,  and  FCCSET 
initiatives. 

e.  Division  of  Mathematical  Sciences 
(DMS).  DMS  is  responsible  for  providing 
research  support  in  mathematics  and 
statistics,  and  in  their  appUcations  to 
other  sciences.  The  Division  has  special 
programs  to  support  conferences,  to 
provide  support  for  postdoctoral 
fellows,  and  to  assist  groups  of 
researchers  in  acquiring  computational 
equipment.  In  addition  the  Division  is 
interested  in  supporting 
interdisciplinary  groups  of  researchers 
developing  computational  algorithms  to 
be  used  in  studying  problems  in  science 
and  engineering. 

f.  Division  of  Physics  (PHY).  PHY  is 
responsible  for  development  of  new 
knowledge  about  the  existence, 
structure,  and  interactions  of  the  various 
forms  of  matter  and  energy,  and  about 
the  basic  forces  that  govern  these 
interactions.  The  ultimate  goal  is  to 
imderstand  and  predict  the  effects  of 
nature  on  a  scale  ranging  from  the 
microscopic  to  the  cosmic.  The  Division 
supports  research  to  advance  knowledge 
in  the  areas  of  elementary  particle 
physics;  nuclear  physics;  atomic, 
molecular,  and  optical  physics;  and 
gravitational  physics.  Both  experimental 
and  theoretical  studies  are  required  to 
produce  fuller  understanding  in  each  of 
the  areas  of  interest.  The  research 
supported  is  balanced  with  respect  to 
the  scientific  areas  as  well  as  to  the 
types  of  research  thrusts  for  certain 
fields  or  for  major  new  projects. 
Examples  include  development  of  new 
techniques  and  instrumentation: 
university-based  accelerator 
laboratories,  some  of  which  provide 
centralized  facilities  for  outside  user 
groups;  university-based  research 
groups  performing  experiments  at  their 
own  laboratories  or  at  centralized 
facilities;  and  theoretical  interpretation, 
exploration,  and  prediction. 

9.  Directorate  for  Social.  Behavioral  and 
Economic  Sciences  (SEE) 

a.  Assistant  Director  for  Social, 
Behavioral  and  Economic  Sciences.  The 
Assistant  Director  serves  as  principal 
advisor  to  the  Director  in  the 
development  of  long-range  plans, 
annual  programs,  and  research  policy  in 
the  social,  behavioral  and  economic 
sciences  as  established  by  statute  and 
the  National  Science  Board  authority. 
The  Assistant  Director  is  also 
responsible  for  developing  and 


implementing  programs  to  strengthen 
scientific  research  potential  in  these 
sciences.  The  Directorate,  composed  of 
three  divisions  reporting  to  the 
Assistant  Director,  is  structured 
primarily  on  a  disciplinary  basis.  Each 
division,  headed  by  a  Division  Director, 
is  subdivided  into  disciplinary 
programs.  In  addition  to  supporting 
research  projects,  di\-isions  may  support 
dissertations,  data  collection  and 
analyses,  research  conferences  and 
workshops,  meetings,  and  the 
organization  or  development  of 
speciaUzed  research  faciUties  and 
equipment.  The  Directorate  also 
supports  research  on  history  and 
philosophy  of  science  and  ethics  and 
values  in  science. 

b.  Division  of  International  Programs 
(INT).  INT  administers  programs  for 
international  cooperative  scientific 
activities,  including  joint  research 
projects,  seminars,  and  scientific  visits. 
It  facilitates  U.S.  scientists'  access  to 
imique  facilities  and  sites  abroad  and 
provides  support  for  Joint  Commissions 
and  other  U.S.  international  scientific 
efforts.  INT  also  supports  U.S. 
participation  in  selected  multilateral 
scientific  organizations  and  coordinates 
other  National  Science  Foundation 
programs  with  international  aspects. 

c.  Division  of  Science  Resources 
Studies  (SRS).  SRS  is  responsible  for 
development  and  maintenance  of  a  data 
base  dealing  with  the  characteristics, 
magnitude,  and  utilization  of  the 
Nation's  human  and  financial  resources 
for  science  and  technology  (SAT) 
activities.  Studies  and  analyses  provide 
information  on  scientific,  engineering, 
and  technical  personnel,  science 
education,  scientific  institutions,  the 
funding  of  S&T  activities,  the  nature  and 
relationship  of  different  types  of 
research  and  development  (R&D) 
activities,  the  economic  impact  of  R&D. 
and  related  topics.  The  Division  also 
supports  studies  designed  to  develop 
new  or  improved  techniques  for 
analyzing  S&T  resources  data  and  new 
or  improved  indicators  of  the  inputs, 
outputs,  and  impacts  of  S&T  activities. 

a.  Division  of  Social.  Behavioral,  and 
Economic  Research  (SBER).  SBER  seeks 
to  develop  basic  scientific  knowledge  of 
human  behavior,  interaction,  and 
decision  making,  as  well  as  social  and 
economic  systems,  organizations,  and 
institutions.  Research  support  is 
provided  in  the  fields  of  anthropology, 
archaeology,  cognitive  science,  decision 
and  management  sciences,  economics, 
geography,  political  sdenoe. 
psychology,  sociology,  and  related 
areas.  The  Division  also  provides 
support  for  measxirement  and 
methodological  v/ork.  improvement  of 
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the  qiMlity  md  acoMsibUity  of  social 
and  economic  data  raaouioBS,  and  the 
pwervation  and  accesaiblHty  of 
systematic  aDthrop<^ogical  collections. 

V.  Infiomurtian  far  Gotdanca  to  die 
PubUc 

A.  General 

1.  Inquiries  and  Ttansaction  of 
Business.  All  inquiries,  submittals,  or 
requests  should  be  addressed  to  the 
National  Science  Foundation. 
Washington.  DC  20550.  Members  of  the 
public  may  visit  Fotmdation  offices  at 
1800  G  Street,  NW.,  Washington,  DC. 
during  business  hours,  8:30  a.m.  to  5 
p.m.,  Monday  through  Friday.  The 
Division  of  Human  Resource 
Management  has  a  Telephonic  Device 
for  the  Deaf  (TDD)  which  assists 
individuals  vnth  hearing  impairment  in 
obtaining  information  about  NSF 
programs  or  employment.  The  TDD  is 
available  Monday  through  Friday  on 
(202)  357-7492.  Tlie  information 
provided  below  indicates  the  offices 
members  of  the  public  should  contact 
for  specific  information. 

Individuals  imcertain  about  which 
office  to  contact  may  write  to  the 
Foundation's  mailing  address  or  visit 
the  National  Science  Foundation, 
Information  Center,  Room  232,  or  the 
Public  Affairs  office,  room  527, 
Washington.  DC  20550. 

2.  Amilability  of  Information.  Persons 
desiring  to  obtain  information, 
including  documents,  may  submit  a 
request  by  telephone  or  in  writing  to  the 
Public  Affairs  office  (202)  357-9498,  the 
NSF  Information  Center  (202)  357-1110, 
or  other  Foundation  units  or,  where 
applicable,  in  writing  under  terms  of  the 
NSF  Freedom  of  Information  Act 
regulations,  45  CFR  part  612.  or  the  NSF 
Privacy  Act  regulations,  45  CFR  part 
613.  All  documents  will  be  made 
available,  except  for  those  which  {all 
within  the  exemptiaiu  sfMcified  in  the 
law. 

•  Freedom  (rf  Information  Act  (FCXA) 
requests  from  the  public  for  Agmcy 
recmds  should  be  deerly  identified  as 

"FOIA  REQUEST"  and  addressed  to 
FOLA  Officer,  Office  of  Legislative  and 
Pu^ic  AStirt.  National  Science 
Foundation,  1800  G  Street.  NW..  room 
527,  Washington.  DC  2055a 

•  Privacy  Act  inquiries  allow  anyone 
to  obtain  personal  records  legally 
avaiU>Ie  under  the  Privacy  Act  ot  1974. 
IndividttaU  may  submit  a  request  to  the 
NSF  Privacy  Act  Officer,  1800  G  Street. 
NW.,  room  501,  Washington.  DC  20550. 

B.  Patinad  Pvhheatkmi,  The 
Foundation  and  the  National  Scknce 
Board  publish  a  vasiaty  ol  booklets  isd 
other  metariah  dasaftrfng  the  piugiaiaa 


and  procedures  of  the  Foundation  and 
asaeesing  the  status  of  science  in  the 
Nation.  Unless  otherwise  indicated,  all 
publications  and  forms  may  be  obtained 
by  calling  (202)  357-7861,  by  faxing 
requests  to  703-644-4278,  or  by  writing: 
National  Science  Foundation.  Attn: 
Forms  and  Publications,  1800  G  Street, 
NW.,  room  233A,  Washington.  DC 
20550. 

The  booklet.  Publications  of  the 
National  Science  Foimdaticm  (NSF  92- 
73),  provides  a  listing  of  NSF 
publications  available  to  the  public, 
with  prices  where  they  apply.  The 
following  are  key  publications  of  the 
Foundation. 

1.  About  the  NSF  (NSF  91-38)  is  a 
flyer  for  the  general  public  that  briefly 
describes  NSF  programs  and  activities. 

2.  Grants  for  Research  and  Education 
in  Science  and  Engineering  (NSF  92-89) 
provides  basic  guidelines  and 
instructions  for  investigators  applying  to 
the  Foundation  for  scientific  and 
engineering  research  project  support 
and  for  other  closely  related  programs, 
such  as  the  support  of  foreign  travel, 
conferences,  symposia,  and  specialized 
research  equipment  and  facilities. 
Complete  details  are  given  on 
application  procedures.  The  brochure 
also  provides  information  on  the  merit 
review  of  proposals  for  support. 

3.  NSF  Grant  Policy  Manual  (NSF  88- 
47,  as  revised)  is  a  compendium  of  basic 
NSF  grant  administration  policies  and 
procedures  generally  applicable  to  most 
types  of  NSF  grants  and  to  most 
categories  of  recipients.  The  Manual 
includes  fiscal  regidations  regarding 
expenditure  reporting  and  use  of  NSF 
granted  funds  and  other  specific 
administrative  procedures  and  policies. 
This  Manual  is  updated  periodically 
and  is  available  only  by  subscription 
from  the  Superintend«it  of  Documents. 
Government  Printing  Office  (GPO), 
Washington,  DC  20402-9371.  These 
subscription  rules  and  prices  are  subject 
to  change  by  GPO. 

4.  Guide  to  Programs  (NSF  92-78) 
contains  general  information  for 
individuals  interested  in  participating 
in  NSF  support  programs.  Program 
listings  describe  the  prindpel 
characteristics  and  basic  nurpose  of 
each  activity,  as  well  as  engibihty 
requirements,  ckwing  dates  (where 
applicable),  and  the  address  to  obtain 
more  information,  brochures,  or 
application  forms. 

5.  NSF  Bulletin  is  a  monthly 
publicaticm  (except  July  and  August) 
that  summanixes  program 
announcements,  deadlines  and  target 
dates  for  proposal  snhmissinns.  and 
other  NSF  activities. 


6.  Program  Announcements  and 
Solicitations  provide  detailed 
information  about  the  Foundation's 
programs.  Specifically,  they  describe  the 
areas  of  research  funded  by  individual 
Programs  and  provide  gmdeUnes  for  the 
preparation  and  submission  of  research 
proposals.  They  also  contain 
descriptions  of  various  Program 
publications. 

7.  NSF  Annual  Report  (NSF  92-1)  is 
an  annual  presentation  to  the  President, 
for  submission  to  the  Congress, 
highlighting  the  activities  of  the 
Foujidation  for  the  jnior  fiscal  year.  The 
report  reflects  accomplishmfflits  in 
research  support  activities  and  in 
science  and  engineering  education, 
along  with  recent  NSF  policy  or 
program  initiatives  and  trends. 
Appendices  contain  other  data  on 
Foundation  staff  and  National  Science 
Board  members  and  patents  and 
financial  reports.  The  report  covering 
activities  of  the  previous  fiscal  year  is 
available  mid-year. 

8.  National  Science  Board  Reports 
contain  assessments  of  the  status  and 
health  of  science  and  engineering.  A 
report  on  indicators  of  the  state  of 
science  and  engineering  in  the  United 
States  is  rendered  biennially  to  the 
President  for  submission  to  the 
Congress.  Other  reports  on  policy 
matters  related  to  science  and 
engineering  and  education  in  science 
and  engineering  are  provided  from  time 
to  time. 

9.  Antarctic  Journal  of  the  United 
States,  a  quarterly  magazine,  and  the 
Annual  Review  issue  of  the  Antarctic 
Journal  are  available  from  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402. 

10.  Important  Notices  are  the  primary 
means  of  general  communication  by  the 
Director,  NSF,  with  organizations 
receiving  or  eligible  for  NSF  support. 
These  notices  convey  important 
announcements  of  NSF  policies  and 
procedures  or  other  subjects  determined 
to  be  of  interest  to  the  academic 
community  and  to  other  selected 
audiences. 

11.  Interna/  Issuances  are  the 
Foimdation's  system  for  communication 
within  the  Agency  on  matters  of  policy, 
procedures,  and  general  infonnati<m. 
Tha  internal  issuances  are  published  to 
establish  organizations,  define  missions, 
set  ol^ectives.  assign  responsibihties. 
delegate  or  limit  authorities,  establish 
program  g\iidelines.  delineete  basic 
requirements  afiecting  activities  of  the 
Foundaticm,  and  serve  other  internal 
needs. 
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C.  Sources  for  Specific  Subjects.  For 
information  concerning  the  following 
topics,  contact  the  offices  listed  below. 

1.  Contracts.  The  Foimdation 
publicizes  contracting  and 
subcontracting  opportunities  in  the 
Commerce  Business  Daily  and  other 
appropriate  publications.  Organizations 
seeking  to  undertake  contract  work  for 
the  Foundation  may  contact  the 
Division  of  Grants  and  Contracts,  (202) 
357-0469,  room  1140,  or  the  EH  vision  of 
Administrative  Services.  (202)  357- 
7922,  room  248,  National  Science 
Foundation.  1800  G  Street,  NW., 
Washington,  DC  20550. 

2.  Small  Business.  Information 
concerning  NSF  research  and 
procurement  opportunities  for  small, 
disadvantaged,  or  women-owned 
businesses  may  be  obtained  from  the 
Oftice  of  Small  Business  Research  and 
Development/Office  of  Small  and 
Disadvantaged  Business  Utilization, 
(202)  653-5335,  National  Science 
Foundation.  1800  G  Street,  NW.. 
Washington.  DC  20550. 

3.  Engineering  Information  Resources. 
Information  concerning  engineering 
resources  may  be  obtained  from  the 
Office  of  the  Assistant  Director  for 
Engineering,  National  Science 
Foundation,  1800  G  Street  NW..  room 
525.  Washington.  DC  20550. 

4.  National  Science  Board  Activities. 
Schedules  of  Board  meetings,  agendas, 
and  summary  minutes  of  the  open 
meetings  of  the  Board  may  be  obtained 
from  the  NSB  Office,  (202)  357-9582, 
National  Science  Foimdation,  1800  G 
Street  NW.,  room  545,  Washington,  DC 
20550. 

5.  NSF  Advisory  Committee  Activities. 
Summary  of  meeting  minutes  may  be 
obtained  from  the  contacts  listed  in  the 
Notice  of  Meetings  published  in  the 
Federal  Register.  General  information 
about  the  Foundation's  advisory  groups 
may  be  obtained  from  the  Committee 
Management  Officer,  Division  of  Himian 
Resource  Management,  National  Science 
Foundation,  1800  G  Street  NW.,  room 
208,  Washington.  DC  20550,  (202)  357- 
7363. 

6.  Employment.  Inquiries  may  be 
directed  to  the  National  Science 
Foundation,  CKvision  of  Human 
Resource  Management,  (202)  357-7840. 
1800  G  Street  NW.,  room  208. 
Washington,  EKl  20550.  The  NSF  Job 
Information  Hotline  can  be  accessed  24 
hours  a  day  in  the  Washington,  DC 
metropolitan  area  by  dialing  (202)  357- 
7735:  outside  Washington,  DC,  dial  1- 
800-628-1487.  Hearing  impaired 
individuals  can  call  Monday-Friday  to 
access  a  Telephonic  Device  for  the  Deaf 
(TDD).  The  TDD  number  is  (202)  357- 


7492.  The  National  Science  Foundation 
is  an  equal  opportimity  employer. 

D.  Other  Access  to  Information 

1.  Reading  Room.  Records  are 
available  for  public  inspection  and 
copying  in  the  NSF  Information  Center. 
National  Science  Foimdation.  1800  G 
Street.  NW.,  room  232,  Washington,  DC 
20550.  Telephone  (202)  357-9000. 

2.  Science  and  Technology 
Information  System  (STIS).  NSF  has  an 
electronic  dissemination  system  that 
provides  easy  access  to  NSF 
publications  and  other  information.  The 
full  text  of  publications  can  be  searched 
onhne  and  copied  from  the  system. 
There  is  no  charge  for  connect  time  and 
no  need  to  register  for  a  password.  The 
service  is  available  24  hours  a  day, 
except  for  maintenance  periods.  Up  to 
10  people  can  be  on  the  system 
simultaneously.  For  more  information 
and  instructions  to  use  STIS,  request 
"STIS— The  Science  and  Technology 
Information  System"  (flyer),  NSF  91-10. 
or  the  "STIS— User  Manual,"  NSF  91- 
19.  Information  can  also  be  obtained  by 
calling  (202)  357-7861  or  writing: 
National  Science  Foundation,  Attn: 
Forms  and  Publications.  1800  G  Street. 
NW.,  room  233A,  Washington,  DC 
20550. 

(PR  Doc.  93-2933  Filed  2-5-93;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Notification  of  Upcoming  Meetings  In 
the  High-Level  Waste  Pre-Ucenslng 
Program 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACHON:  Weekly  notification  of 

upcoming  meetings  in  the  high-level 

waste  pre-licensing  program  to  become 

bi-weekly  notification. 

SUMMARY:  On  August  27, 1984.  the 
Nuclear  Regulatory  Commission 
published  a  Federal  Register  Notice  (49 
FR  33946)  regarding  the  sending  out  of 
a  weekly  notice  of  upcoming  meetings 
in  the  high-level  waste  pre-licensing 
program.  In  keeping  with  the  Agency's 
Task  Force  on  Paper  Reduction  and  the 
Reduction  in  Paper  Act  of  1980,  this 
mailing  will  now  be  sent  on  a  bi-weekly 
basis. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Garcia,  Division  of  High-Level 
Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Telephone  (301)  504-2438. 


Dated  at  Rockville,  Maryland  this  29tfa  day 
of  January,  1993. 

For  the  NucImt  Regulatory  ConunisiioD. 
BJ.  Youngblood, 

Director.  Division  of  High-Level  Waste 
Management.  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
[FR  Doc.  93-2919  Filed  2-5-93;  8:45  am] 

WUJNO  COOC  79M-01-II 


Issuance  of  Partial  DIrector'a  Declelon 
Under  10  CFR  2^06 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation  (NRR),  has  issued  a  Partial 
Director's  Decision  concerning  a 
petition  dated  July  21, 1992, 
supplemented  by  an  addendum  dated 
August  12, 1992,  and  an  "appeal" 
request  dated  September  3. 1992,  filed 
by  the  Nuclear  Information  and 
Resource  Service,  et  al.  (Petitioners). 
The  Petitioners  requested  NRC 
enforcement  action  against  Gulf  States 
Utilities'  (GSU)  River  Bend  Station, 
demanding  that  the  operating  license  be 
suspended  until  the  hcensee  can 
demonstrate,  through  independent 
testing,  that  it  meets  NRC's  fire 
protection  regulations  (appendix  R  to  10 
CFR  part  50).  In  addition,  the  Petitioners 
demanded  that  the  NRC  staff 
immediately  issue  Generic  Letter  (GL) 
92-XX.  draft  issued  February  11. 1992. 
and  close  any  nuclear  power  plant  for 
which  the  licensee  cannot  prove, 
through  independent  testing,  that  it 
meets  fire  protection  regulations  \mtil  it 
dnes  meet  them.  The  addendum  of 
August  12. 1992,  requested  immediate 
action  related  to  the  Comanche  Peak 
Unit  1,  Shearon  Harris,  Fermi-2,  Ginna, 
WNP  2,  and  Robinson  nuclear  faciUties, 
and  requested  the  suspension  of  the 
construction  permit  for  Comanche  Peak 
Unit  2.  The  Petitioners'  "appeal"  dated 
September  3, 1992,  of  the  initial  staff 
denial  of  the  requested  relief  removed 
Ginna  and  Robinson  from  the 
Petitioners'  request  for  enforcement 
action  and  added  Brunswick  Units  1 
and  2. 

By  letter  dated  August  19, 1992,  the 
Petitioners  were  informed  that  the 
request  for  emergency  relief  was  denied 
and  appropriate  action  would  be  taken 
on  the  specific  issues  they  raised.  By 
letter  dated  November  9, 1992,  the 
Petitioners  were  further  informed  by  the 
Secretary  of  the  Commission  that  the 
"appeal"  had  been  referred  to  the 
Director,  NRR,  for  appropriate 
consideration  in  conjunction  with 
review  of  the  issues  raised  in  the 
petition  and  addendum. 

The  petition,  addendum  and  "appeal" 
were  considered  under  the  provisions  of 
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10  CFR  2.206  of  the  NRC't  regulations. 
Notice  of  receipt  of  the  petition  dated 
|uly  21, 1992,  and  addendum  dated 
August  12, 1992,  was  published  in  the 
Fadenl  Register  on  Aui<ust  26. 1992  (57 
FR  38702). 

The  Petitioners  alleged  a  number  of 
deficiencies  concerning  Thermo-Lag 
material  including  failure  of  Thermo- 
Lag  fire  barrier  during  1-hour  and  3- 
hour  fire  endurance  tests,  deficiencies 
in  procedures  for  installation, 
nonconformance  with  NRC  regulations, 
the  combustibility  of  the  material, 
ampacity  miscalculations,  the  lack  of 
seismic  tests,  the  failure  to  pass  hose 
stream  tests,  the  high  toxicity  of 
substances  emitted  fit>m  the  ignited 
material,  and  the  declaration  by  at  least 
one  utility  (GSU)  of  the  material  as 
inoperable  at  its  River  Bend  Station.  The 
Petitionffls  also  alleged  that  a  fire  watch 
cannot  substitute  for  an  effective  fire 
barrier  indefinitely  and  that  the  NRC 
staff  has  not  adequately  analyzed  the 
use  of  fire  watches. 

On  December  17, 1992,  the  NRC  staff 
issued  Genric  Letter  92-08,  "Thermo- 
Lag  330-1  Fire  Barriers."  To  the  extent 
tl.at  Petitioners  sought  issuance  of 
Generic  Letter  92-XX.  this  relief  is 
granted. 

The  Director  has  determined  that  the 
Petitioners'  remaining  requests  should 
be  denied  for  the  reasons  set  forth  in  the 
"Partial  Director's  Decision  Pursua!it  to 
10  CFR  2.206"  (DD-93-03),  whJui  is 
available  for  inspection  and  ropying  in 
the  Commission's  Public  Document 
Room,  2120  L  Street.  N\v.,  Washington, 
DC  20555  and  at  the  Local  Public 
Document  Rooms  for  Comanche  Peak, 
Shearon  Harris,  Fernii-2.  Bnmswick, 
River  B«nd.  and  WNP-2. 

On  December  15, 1992,  the  Nuclear 
Information  and  Resource  Service 
(NIRS)  filed  another  Petition  pursuant  to 
10  CFR  2.206  raising  additional  issues 
regarding  Thermo-Lag  fire  barrier 
material.  The  December  15, 1992  NIRS 
Petition  vnll  be  considered  as  a 
supplement  to  the  Petition  submitted  by 
NmS  and  others  on  July  21, 1992.  The 
issues  raised  in  the  December  15, 1992 
submittal  will  be  addressed  in  a  Final 
Director's  Decision  to  be  issued  within 
a  reasonable  time. 

A  copy  of  the  Decision  will  be  filed 
with  the  Secretary  for  Commission 
review  in  accordance  with  10  CFR 
2.206(c).  The  Decision  will  become  the 
final  action  of  the  Commission  25  days 
after  issuance  unless  the  Commission, 
on  its  own  motion,  institutes  a  review 
of  the  Decision  within  that  time. 

Oatwi  at  Rockvilte,  Maryland  this  Ist  day 
of  February  1993. 


For  the  Nuclear  Regulatory  Commiuinn. 
Thomas  E.  Marlsy. 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  93-2918  Filed  2-5-93;  8:45  am] 
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[Docket  No.  50-333,  License  No.  Df>n-69 
EA  92-033] 

Naw  Yoifc  Powar  Authority,  FHzPatrick 
Nuclaar  PofaMT  Plant.  Scriba.  Naw 
Yoric;  Ordar  bnpoaing  Chdl  Monatary 
PanaWaa 

I 

The  New  York  Power  Authority 
(Licensee),  previously  named  the  Power 
Authority  of  the  State  of  New  York  at 
the  time  of  issuance  of  the  license  on 
October  17, 1974,  is  the  holder  of 
License  No.  DPR-59  issued  by  the 
Nuclear  Regulatory  Commission  (NRC). 
The  license  authorizes  the  Licensee  to 
operate  the  FitzPatrick  nuclear  power 
plant  in  Scriba,  New  York,  in 
accordance  with  'he  conditions 
specified  the'eia. 


InspacLions  of  the  Licensee's  activities 
v.bre  conducted  at  the  facility  between 
December  2, 1991,  and  May  1, 1992.  The 
results  of  these  inspections  indicated 
that  the  Licensee  had  not  conducted  its 
activities  in  full  compliance  with  NRC 
requirements.  A  Mfritten  Notice  of 
Violation  and  Proposed  Imposition  of 
Civil  Penalties  (Notice)  was  served  upon 
the  Licensee  by  letter  dated  September 
15. 1992.  The  Notice  states  the  nature  of 
the  violations,  the  provisions  of  the 
NRC's  requirements  that  the  Licensee 
had  violated,  and  the  amoimt  of  the 
civil  penalties  proposed  for  the 
violations.  The  Licensee  responded  to 
the  Notice  on  October  15, 1992.  In  its 
response,  the  Licensee  admitted  the 
violations,  but  requested  full  mitigation 
for  the  civil  penalties  for  the  reasons 
stated  in  the  Appendix. 

m 

After  consideration  cf  the  Licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in  the 
Appendix  to  this  Order,  that  the 
Licensee  has  not  provided  an  adequate 
basis  for  full  mitigation  of  the  proposed 
penalties.  However,  the  NRC  staff  has 
decided,  for  the  reasons  given  in  the 
Appendix,  to  exercise  broad  discretion 
ana  partially  mitigate  the  proposed 
penalties. 


IV 

In  view  of  the  foregoing  and  pursuant 
to  Section  234  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (Act),  42  U.S.C. 
2282.  and  10  CFR  2.205,  It  is  hereby 
ordered  that: 

The  Licensee  pay  civil  penalties  in  the 
amount  of  $300,000  within  30  days  of  the 
date  of  this  Order,  by  check,  draft,  money 
order,  or  electronic  traosfier,  payable  to  the 
Treasurer  of  the  United  States  and  mailed  to 
the  Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission.  Attn: 
Document  Control  Desk,  Washington,  DC 
20555. 

The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission,  ATTN:  Document  Control 
Desk,  Washington,  DC  20555.  Copies 
also  shall  be  sent  to  the  Assistant 
General  Counsel  for  Hearings  and 
Enforcement  at  the  same  address  and  to 
the  Regional  Administrator,  NRC  Region 
I,  475  Allendale  Road,  King  of  Prussia, 
Pennsylvania  19406. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order,  the  provisions  of  this  Order 
shall  be  effective  without  further 
proceedings.  If  payment  has  not  been 
made  by  that  time,  the  matter  may  be 
referred  to  the  Attorney  General  for 
collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  on  the  basis  of  the  violations 
admitted  by  the  licensee,  this  Order 
should  be  sustained. 

Dated  at  Rockville,  Maryland  this  29th  day 
of  January  1993. 

For  the  Nuclear  Regulatory  Commission. 
James  H.  Sniezek, 

Deputy  Executive  Director  for  Nuclear  Reactor 
Regulation.  Regional  Operations  and 
Research. 

Appendix— Evahiatioas  and  Cenchinoaa 

On  September  15, 1992.  a  Notice  of 
Violation  and  Proposed  Imposition  of  Qvil 
Penalties  (Notice)  was  issued  for  violation 
identified  during  NRC  inspections.  New  York 
Power  Authority  (Licensee)  rmpooded  to  the 
Notice  on  October  15. 1992.  In  its  response, 
the  licensee  admitted  the  violations,  but 
contended  that  full  mitigation  of  the  civil 
penalties  is  warranted.  The  NRC's  evaluation 
and  conclusion  regvding  the  licensee's 
request  are  as  follows: 
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].  Summary  of  Licensee's  Baspoxiae 
Iteqaesting  Mitigation  of  the  Civil  Peaolties 

In  its  nsspoiise,  the  lioensM  statod  that  the 
NRC  EnfDTcemeDt  Policy  (10  CFR  part  2. 
Appendix  Q  notes  that  the  NRC  may  exercise 
discretion  to  reduce  the  amount  of  a 
proposed  dvi)  penalty,  notwithstanding  the 
outcome  of  the  nonnal  assessment  process,  to 
ensure  th«t  the  penalty  reflects  the  NRCs 
concern  and  conveys  the  appropriate 
message.  While  the  Uceosee  did  not  deny  the 
actual  violabons  and  also  acknoiwledged  that 
the  NRC  exercised  such  discretioD  In  limiting 
the  dvil  penalty  for  each  of  the  five 
violations  or  problems,  the  licensee 
contended  that  the  actual  collective 
regulatory  impact  of  the  proposed  penalties 
is  still  disproportionate  to  the  current 
situation  at  FitzPathck.  In  support  of  its 
contentioQ,  the  licensee  stated  that  (1)  the 
violations  resulted  from,  and  wen 
symptomatic  oi.  the  same  undsriyicg  causes 
of  an  overall  petformance  decline  at 
FitzPatrick;  (2)  the  licensee  has  undertaken 
comprehensive  measures  to  address  that  past 
decline.  &e  root  causes,  and  contributing 
factors,  including  development  and 
implementation  of  a  comprehensive  program 
to  correct  the  root  causes  of  the  perlbnnance 
decline;  and  (3)  the  licensee  believes  that 
enfbrceniBnt  action  designed  to  send  a 
message  at  this  lata  date  is  neither  tfanely. 
necessary,  dot  warranted,  noting  that  the 
related  costs  and  other  actions  l^  the  NRC 
have  already  sent  a  clear  message  to  the 
Licensee  and  the  Industry,  and  Imposition  of 
the  penalty  would  not  convey  any  additional 
message  and  would  only  have  a  punitive 
effsct  upon  the  licensee. 

The  licensee  further  noted  that  H  had 
already  paid  a  subatantial  price  for  the 
decline  in  performanca,  stating  that 
FitzPataidi  (1)  vc^uatarily  shut  down  the 
facility  for  nearly  a  year  to  improve 
opflratioDS  aiKl  address  specific  roprtmt. 
such  as  those  related  to  fire  protection,  and 
this  shutdown  and  the  resulting 
improvement  plan  have  resulted  in 
sl^ificant  costs  to  the  Licensee;  (2)  was 
included  on  the  NRC  Watch  List,  resulting  In 
increased  NRC  scrutiny,  advose  public 
perception,  and  a  shift  in  licensee  resooicas 
to  FitzPatrick  improvement  pcagiams:  and  (3) 
was  the  sub^  erf  senior  maoagement 
chiuiges  to  improve  ^vamig«Tn^»n^  control  of 
plant  operations,  including  a  new  site 
m&nag|Bment  team  and  organizational 
structure  at  the  Resident  Manager,  General 
Manager,  Technical  Services  Superintendent, 
and  Headquarters  Fire  Protection  nipervisory 
levels. 

The  licensee  also  maintained  that  qiacific 
enforcement  discretion,  pursuant  to  section 
VII.B(3)  of  the  existing  Enforcament  Policy, 
was  applicable  to  the  fiie  [»ot«ctioB  and 
Appendix  R  violations,  stating  that  they  were 
identified  during  the  extended  shutdown.  In 
support  of  that  specific  request,  the  licensee, 
stated  that  the  shutdown  was  din  in  part  to 
the  licensee's  identification  of  programmatic 
Appendix  R  and  fire  protection  violatioDs, 
which  raflactad  the  bcansae's  dwlie  to 
implement  a  comuiehenstve  ptugram  to 
correct  these  conditions,  including  a 
complete  safo  shutdowm  reenalyais  and 
numerous  plant  miytiy^t^ms.  tba  violatioas 


ware  not  willful,  and  tha  licsnaee  had  a^rwd 
to  correct  these  deficiandas  prior  to  restart 
The  licensee  also  asserted  dut  tha  appendix 
R/fire  protection  violations  at  FitzPatii(±  are 
similar  to  those  noted  at  the  Boston  Edison 
Company's  Pilgrim  Nuclear  Power  Station 
(Reference:  BA  M-263),  uriiere  enforoemant 
discretion  was  exercised  for  fiie  protection- 
related  violations  identified  during  an 
extended  shut  down,  and  no  vlolatioo  was 
cited.  Thdrefore,  the  bcensea  claims  that  it 
had  met  all  of  the  required  aiteiia  set  forth 
in  Section  VII.B  of  the  policy  for  the  exandsa 
of  enforcement  discretion,  and  such 
discretion  would  not  be  unprecedented,  and 
contended  that  the  proposed  civil  penalties 
iat  the  fire  protection  and  Appendix  R 
violations  should  be  fully  mitigated. 

Furthermore,  the  licanaae  also  asaects  that 
the  civil  penalty  for  the  violation  of  10  CFR 
50.9  (providing  inaccurate  inibrmatioo  to  tha 
NRC]  should  be  mitigated  because  it  was  not 
willful,  and  the  licensee  is  Implementing 
measures  to  provide  additional  accuracy. 

2.  NBC  Evaluation  of  Licensee's  Response 
Requesting  Slitigation  of  the  QvU  PeaaJties 

The  NRC  has  evaluated  the  licensee's 
response,  and  based  upon  that  evaluation, 
concludes  that  partial  mitigation  of  the 
proposed  civil  penalties  is  warranted. 
However,  the  NRC  has  determined  that  foil 
mitigation  of  the  $500,000  is  not  warranted. 

The  N'RC  aclmowledges  the  licensee's 
general  argimtents  that  the  underlying  causes 
of  the  violations  in  the  Notice  were 
symptoms  of  the  same  overaU  performance 
decline  that  led  to  the  shutdown  at 
FitzPatrick.  The  NRC  also  recognizes  that 
extensive  corrective  actions  have  been  taken, 
and  significant  costs  have  been  incurred  as 
a  result  of  the  extended  shutdown  and 
related  corrective  actions.  However,  the  NRC 
staff  concluded  in  assessing  the  proposed 
civil  penalty  that  a  pervasive  and 
longstanding  decliiM  in  performance  existed 
at  the  FitzPatrick  facility,  and  that  the  New 
York  Power  Authority  management  did  not 
act  promptly  to  identify  and  correct  this 
condition.  Although  the  licensee's  arguments 
for  mitigation  are  partially  persuasive,  the 
NRC  maintains  that  issuance  of  a  significant 
enforcement  action  is  warranted  to  (1) 
emphasize  the  need  for  the  corrective  actions 
taken  or  plaimed  to  be  longlasting,  end  (2}  to 
send  a  clear  message  to  both  this  licensee,  in 
particular,  and  the  industry,  in  general,  that 
in  addition  to  the  costs  of  corrective  actions, 
licensees  also  face  the  addibonal  costs  of 
enforcement  sanctions  for  significant  safety 
violations  or  problems.  As  to  the  licensee's 
argijment  that  this  is  not  needed,  the  licensee 
did  not  heed  the  message  to  avoid 
performance  problems  following  the 
extended  shutdowns  of  other  plants  soch  as 
Peach  Bottom,  Nine  Mile  Point,  Pilgrim  and 
Calvert  Cliffs.  This  penalty  is  issued  to 
emphasize  that  while  corrective  action  is 
important,  it  is  also  important  for  liceaseee 
to  prevent  significaot  performance  problems 
firam  occxoring.  In  addition,  the  NRC 
determined  that  full  mitigaticm  of  the  dril 
penalty  amoimt  was  not  warranted  because 
of  the  number,  nature,  and  egregiousness  of 
the  violations  described  in  this  action,  and  to 
further  emphasize  that  conditions  such  as 


that  which  aadstad  at  FltzPatxkk  caaaiat  and 
will  not  be  tolerated  by  the  NRC 

The  NRC  also  recognizes  the  licensee's 
specific  arguments  im^  mlHgnrinB  of  the 
penalties  associated  with  the  fire  protectioo 
and  Appendix  R  requirements.  With  respect 
to  the  fire  protactian  prngmm  deAdaBdae 
(which  included  the  fiia  brigade  tiaiai^  m 
well  as  the  fisihira  to  correct  promptly  dw 
deficiendea  identified  in  QuaUty  AssaraaQe 
audiu  dating  back  to  1083).  thaae  pra^Hn 
violations  were  identified  by  ttw  NRC  and 
broad  In  scope  (unlike  the  situation  that 
existed  at  Pilgrim,  which  the  Ikwisee 
references  in  its  response).  In  particular, 
though  QA  audits  were  identifying 
deficiendes  related  to  fire  protection  at  tha 
fadlity  for  an  extended  period  of  time, 
licensee  management  Called  to  ad  on  diet 
information  to  determine  the  true  scope  of 
the  problem  and  implement  appropriate 
corrective  actions  in  a  timely  naaate. 
Therefore,  full  mitigation  of  the  dvil  penalty 
is  inap[»opriate.  With  resped  to  the 
appendix  R  deficiendes.  tite  NRC 
acknowledges  that  they  were  identified  I9  a 
licensee  contractor  prior  to  the  NRC 
Diagnostic  Evaluation  Team  PET]  inspection 
in  September  and  October  1991.  However, 
the  licensee  audits  of  1982  and  1965  were 
inadequate  to  identify  these  defidendes.  In 
addition,  the  licensee's  review  of  the 
additional  regulatacy  yiiHatw^  provided  in 
Generic  Letters  85-01  and  S^IO  ww  also 
Insuffident  to  identify  the  defidendes.  Due 
to  the  significance  of  the  appendix  R 
violatioBs,  tbeir  longstanding  nature  and  dte 
prior  opportunltiea  the  licensee  kad  to 
identify  and  correct  tham.  the  NRC  has 
dedded  not  to  fiilly  mitigata  tha  dvil 
penalty. 

With  regard  to  the  vtolation  of  10  CFR  sa9 
for  incomplete  and  inaccurate  Information, 
the  NRC  recognizee  that  the  violation  was  not 
willful  and  tital  the  Hcensee  has  bow 
implemented  coiiacUve  actkn.  Had  tha 
violation  been  willful  or  the  Ih  laisss  failed 
to  develop  appnoriata  oonective  action  to 
address  the  problem,  the  NRC  would  have 
considered  taking  stronger  actions.  Because 
the  NRC  idmtlfled  the  inaccurate 
information  whidi  the  licensee's  review 
process  should  have  Ideotlfled.  no 
enforcement  discretion  (m  this  basis  is 
deemed  warranted. 

3.  NRC  Conclusion 

Tha  NRC  ha»  conduded  that  the  violations 
occurred  as  stated  and  that  the  licensee  has 
not  provided  an  adequate  basis  to  warrant 
full  mitigation  of  the  dvil  penalties. 
However,  in  recognition  of  the  extensive 
corrective  action  taken  by  the  Hcensoe,  as 
exemplified  by  the  deliberMe  startup  process. 
management  changes  axKi  recent  Improved 
performance,  the  NRC  has  conduded  that 
partial  mitigatian  of  the  prt^xMed  dvil 
penalties  is  waiiaiiled.  These  positive  actions 
on  the  part  of  the  licensee  are  mllldently 
significant  that  the  NRC  has  exercised  broad 
discretion  under  the  Enloroament  Policy  to 
reduce  the  amount  of  the  dvil  penalties  to 
S300,000. 

(FR  Doc  a»-3017  Filed  2-6-S3: 8>45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[TMmm  Na  34-41t21:  Rto  Na  Sft-NASO- 
92-45] 

Setf-Aagulatory  Organizations; 
AmandmanU  to  Propoaad  Rula 
Change  bf  National  Aasoclatlon  of 
Sacuritles  Dealera,  Inc.,  Relating  to 
Rulee  for  Qiiotatlone  and  Transaction 
RefMxtlng  for  High  Yield  Securities 
Including  Bonde  Quoted  In  the  Fixed 
Income  Pricing  System 

February  4, 1993. 

Pursuasnt  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
('Act"),  15  U.S.C  788(b)(1).  notice  is 
hereby  given  that  on  February  3, 1993 
the  National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or  "AssodaUon") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  Amendment  No.  1  to  the  proposed 
rule  change  as  described  in  Items  I,  n, 
and  m.  below,  which  Items  have  been 
prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  amendment  to 
the  proposed  rule  change  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Tenna  of  Subetance  of 
the  Proposed  Rule  Change 

The  Association  is  proposing 
amendments  to  the  regulatory 
requirements  for  members  that 
participate  in  the  high  yield  fixed 
income  seciirities  market.  The  proposed 
amendments  clarify  certain  definitions 
contained  in  the  rules  and  certain 
obligations  of  members.  The  trade 
reporting  rules  require  members  to 
report  transactions  in  all  high  yield 
bonds  traded  over-the-counter  to  the 
NASD  for  regulatory  purposes,  and  also 
require  real-time  trade  reporting  for 
securities  included  in  the  Fixed  Income 
Pricing  System  ("FIPS").  FIPS  has  been 
developed  to  facilitate  the  collection, 
processing  and  dissemination  of  real- 
time, firm  quotations  for  30  to  50  of  the 
most  liquid  b<mds  in  the  top  tier  of  high 
yield  fixed  income  seciirities.  FIPS  also 
provides  for  hourly  dissemination  of 
high/low  trading  ranges  and 
accumulated  volume  in  each  bond 
quoted  in  the  system. 

n.  Self-ReguUtory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  (or,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 


rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  Association  is  amending  its 
proposed  regulatory  requirements  for 
members  that  partici{>ate  in  the  high 
yield  fixed  income  securities  market. 
The  amendments  respond  to  comments 
from  members  on  the  proposed  rules 
which  require  members  to  report 
transactions  in  all  high  yield  bonds 
traded  over-the-counter  to  the  NASD  for 
regulatory  purposes,  and  also  require 
real-time  quotations  and  trade  reporting 
for  securities  included  in  FIPS.'  The 
FIPS  system  has  been  developed  to 
facilitate  the  collection,  processing  and 
dissemination  of  real-time,  firm 
quotations  for  30  to  50  of  the  most 
liquid  bonds  in  the  top  tier  of  high  yield 
fixed  income  securities.  FIPS  also 
provides  for  hourly  dissemination  of 
high/low  trading  ranges  and 
accumulated  volume  in  each  bond 
quoted  in  the  system. 

Specifically,  the  amendments  clarify 
the  following  points: 

1.  TTie  term  "high  yield  security" 
refers  to  securities  rated  BB-f  or  lower 
by  Standard  &  Poor's  and  does  not 
include  convertible  debt  securities  or 
medium  term  notes  within  the 
definition; 

2.  The  term  "par  value"  has  been 
changed  to  "face  amount"  to  more 
accurately  reflect  bond  usage: 

3.  Since  FIPS  dealera  may  enter  and 
maintain  one-sided  quotations  in  a 
bond,  their  obligations  have  been 
modified  to  reflect  that  such  dealera 
must  be  "wilUng  to  "buy  or  sell" 
securities  at  their  quotes,  rather  than 
"buy  and  sell"  at  their  quotes: 

4.  Since  FIPS  participants  are 
required  to  display  a  firm  price  and  a 
minimum  size  of  100  bonds,  the 
amendments  clarify  that  the  price 
quoted  is  a  round  lot  price  and  that 
membera  may  charge  odd-lot 
diffierentials  for  transactions  of  less  than 
100  bonds: 


>  Sm  lenar  to  |oDatiun  G.  Katz,  SacrvUry.  SEC 
from  Dennis  Gimley.  MmtIU  Lynch  (Decembar  28. 
1992).  See  also  lenen  to  S«lwyn  Notelovitz.  Branch 
Chief.  SEC  and  ElixabMfa  KUcGregor.  Branch  Chief, 
SEC  from  Richard  KMchum,  Executive  Vice 
President  and  Chief  Operating  OfTtcer.  NASD 
responding  to  other  comments  suboiltted  to  the  SEC 
(January  26. 1993  and  February  1. 1993, 
respectively). 


5.  Members  may  report  transactions  to 
the  NASD  using  each  bond's  unique 
identifier  developed  by  the  Association 
or  by  using  the  QJSIP  number  assigned 
to  the  bond; 

6.  There  is  no  requirement  to  report 
zero  volume  if  there  have  been  no 
transactions  in  a  bond  on  a  given  day; 
and 

7.  Definitions  of  cross  and  riskless 
principal  transactions  have  been  added. 

The  NASD  believes  that  these 
amendments  serve  to  clarify  the 
obligations  of  membera  participating  in 
the  system.  In  addition,  the  NASD  notes 
that  other  recommendations  made  by 
Merrill  have  either  been  incorporated 
into  the  FIPS  system  already,  or  are  in 
the  process  of  being  reviewed  by  the 
staff  and  membera.  For  example,  Merrill 
suggests  that  the  FIPS  system  maintain 
an  on-line  data  base  listing  the 
participant  brokere  and  dealers — the 
FIPS  functionality  will  include  such 
broker  and  dealer  information;  and 
Merrill  recommends  that  FIPS  be  more 
of  an  open  system  that  will  interface 
with  main  frame  computera  or  other 
vendor  systems— FIPS  is  available  for 
member  local  area  network  systems  and 
the  NASD  is  in  the  process  of  meeting 
with  vendore  to  ascertain  the  feasibility 
of  integrating  FIPS  functionality  within 
their  systems.  Merrill  also  comments  on 
withdrawing  bonds  from  the  system,  on 
the  effect  of  quotation  halts  on  member 
trading,  and  on  the  ramifications  for 
dealera  that  withdraw  their  quotas  from 
the  system.  The  NASD  has  already 
specified  in  the  rules  that  when  bonds 
have  matured  or  been  called,  they  will 
be  immediately  removed  from  the 
system — additional  information  on  such 
withdrawals  wiil  be  broadcast  to 
membera  on  the  FIPS  news  screen. 
Quotation  halts  do  not  automatically 
prohibit  trading  in  the  bonds  but  raUier 
serve  to  alert  mend>en  and  the  public 
that  news  is  out  on  the  issuer.  Finally, 
membera  withdrawing  their  quotations 
from  the  system  for  regulatory  purposes 
will  be  permitted  to  reenter  quotes,  but 
the  NASD  believes  that  the  obligation  to 
quote  continuously  in  each  security  in 
which  the  member  is  acting  as  dealer 
prohibits  other,  non-regulatory, 
withdrawab  from  the  system. 

Additional  comments  have  been 
received  regarding  the  trade  rei>orting 
protocols  (i.e..  to  require  all  transactions 
to  be  reported  by  all  membera  or  to 
require  sell  side  reporting  regardless  of 
which  member  is  s  participant  in  the 
FIPS  system)  and  the  NASD  is  currently 
evaluating  these  recommendations  in 
light  of  surveillance  requirements.  If  the 
reporting  requirements  are  to  be 
changed,  the  NASD  will  submit  another 
Rule  19b-4  proposal  to  the  SEC  for 
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revievr  i»ior  to  start  up  of  the  FIPS 
system. 

The  NASD  also  notes  that  refetences 
in  the  initial  nile  proposal  to  a  universe 
of  50  hmh  yield  bonds  for  quotations 
and  real-time  trade  reporting  in  the  FIPS 
system  is  not  an  upp«-  limit  of  the 
system.  Initially,  the  NASD  anticipates 
that  approximately  35  high  yield  bonds 
will  be  included  in  the  system,  and  that 
list  will  grow  to  50  bonds  by  the  end  of 
the  first  year  of  operation,  llie  FIPS 
system  ha»  not  been  designed  to  limit 
the  number  of  bonds  to  50,  however, 
and  if  experience  in  the  high  yield  bond 
market  demonstrates  that  the  liquidity  is 
preeoit  to  support  additional  bonds, 
more  issues  could  be  added.  Finally,  in 
the  rule  proposal  the  NASD  has 
committed  to  review  the  list  of  eligible 
bonds  "periodically."  Initially,  the 
NASD  anticipates  tnat  this  review  will 
occur  quarterly,  but  as  time  and 
experience  with  the  system  grow,  the 
NASD  may  elect  to  review  the  secxirities 
on  a  semi-annual  basis,  and  will  alert 
the  SEC  to  such  a  change. 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  sections  IIA 
and  15A(b)(6]  of  the  Act.  Section 
15A(b)(6)  requires  that  the  rules  of  a 
national  securities  association  be 
designed  to  "prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  )ust  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system."  Section 
llA(a)(l)(C)(iii)  states  that  it  is  in  the 
pubUc  interest  and  appropriate  for  the 
protection  of  i&vestors  and  the 
maintenance  of  fair  and  orderly  markets 
to  assure  the  availability  to  brokers, 
dealers  and  investors  of  information 
with  respect  to  quotations  for  and 
transactions  in  securities.  The  FIPS 
system  will  increase  transparency  in  the 
high  yield  maricet  by  providing 
participants  and  investors  with  real- 
time, firm  quotations  in  the  most  liquid 
bonds,  and  will  facilitate  surveillance  of 
the  market  with  real-time  trade 
reporting  requirements  pertaining  to 
FD'S  securities  and  end-of-day  trade 
reporting  requirements  for  all  other  OTC 
transactions  in  high  yield  bonds. 

B.  Self-Regulatory  Organijation's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  purposes  of  tLe  Act. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Manbers,  Participants,  or  Others 

The  NASD  worked  with  the  Ad  Hoc 
Committee  on  Transparency  in  the  High 
Yield  Maricet  and  with  the  NASD  Fixed 
Income  Committee  in  developing  these 
rules  and  procedures. 


m.  Date  of  EflBctiTeiiaaa  of  die 
Pfopoeed  Rale  Qiaiige  and  Tiraiog  for 
CoouniiakM  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Ragistar  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solkit^ioD  of  Qnunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seairities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commxmications  relating  to  the 
proposed  rule  change  between  the 
Commissicm  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  fat  inspection  and  copying  in 
the  Conmiission's  PubUc  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  capyvag  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  February  23, 1993. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,  17  CFR  20O.3O-3(a)(12). 
MaifATSt  R  McFarlaad, 
Deputy  Secretary. 

[FR  Doc.  93-3069  Filed  2-4-93;  1:45  pml 
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[HsIsiBS  No.  IC-19M7;  RIe  Noi  tia-M2Sl 

8«curtty  Rrtt  Ufa  Insurano*  Co.,  •(  al.; 
AppNcallon  tor  Anwndod  Ordar 

February  1,1993. 

AGENCY:  Securities  and  Exchange 
Conunission  ("SEC  or  "Commission"), 

^^niON:  Notice  of  application  for  an 
amended  order  under  the  Investment 
Company  Act  of  1940  (the  "1940  Acl'^■ 

AP9UCAHT8:  Security  First  Life 
Insurance  Company  ("Security  First 
Lifa"),  Security  First  Life  Separate 
Account  A  (the  "Separate  Account'!, 
and  Security  First  Financial,  Inc. 

RELEVANT  1»40  ACT  SECnoNS:  Sections 

26(a)(2)(C)  and  27(c)(2). 

SUMMARY  OF  APPtXATlON:  Applicants 
seek  to  amend  an  order,  that  currently 
permits  them  to  deduct  a  mortality  and 
expense  risk  charge  from  the  assets  of 
the  Separate  Account,  to  reflect  the 
inclusion  of  an  asset-based 
administrative  fee  in  connection  with 
the  ofiiBr  and  sale  of  certain  Individual 
deferred  variable  annuity  contracts, 

raJNQ  DATES:  The  application  was  filed 
on  October  13. 1992  and  amended  on 
January  21, 1993. 

HEAFONO  OR  NOTIFICATION  OF  HEAMNG:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  (wders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  pjn.  on 
February  26. 1993,  and  riiould  be 
accompanied  by  proof  of  service  on  the 
Apphcants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reasoD  for  the 
request,  and  the  issues  contested. 
Penoos  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20459. 
Applicants,  c/o  Routier,  Mackey  and 
Johnson,  P.C,  1700  K  Street,  NW.,  suite 
1003,  Washington,  DC  30006. 

FOR  FURTHER  INFORMATION  CONTACT. 
C  Christopher  Sprague,  Seniw  Coimsei. 
at  (202)  504-2802,  or  Wendell  M.  Faria. 
Deputy  Chief,  at  (202)  272-2060,  Office 
of  Insurance  Products,  Division  of 
Investment  Management. 

SUPPLEMENTARY  MFORMAT10N:  The 
following  is  a  sununary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SECs 
Public  Reference  Branch. 
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Applicanti'  RepreMnUtions 

1.  Security  First  Life  is  a  stock  life 
insurance  company  founded  in  1960 
and  organized  under  the  laws  of  the 
Slate  of  Delaware.  Security  First  Life  is 
authorized  to  transact  the  business  of 
life  insurance,  including  annuities,  and 
is  presently  admitted  to  do  business  in 
forty-eight  states  and  the  District  of 
Columbia. 

2.  By  resolution  of  its  Board  of 
Directors  on  May  29. 1980,  Security 
First  Life  established  the  Separate 
Account  imder  the  Delaware  Insurance 
Code  as  a  funding  vehicle  for  certain 
group  variable  annuity  contracts.  In 
1986,  the  Separate  Account  also  began 
funding  individual  flexible  payment 
deferred  aimuity  contracts  (the 
"Contracts").  The  Separate  Account  has 
been  registered  as  a  unit  investment 
trust  under  the  1940  Act  since  1982. 
The  Separate  Account  is  divided  into 
multiple  series  of  accumulation  and 
annuity  units,  with  each  series  investing 
in  the  shares  of  a  registered  open-end 
management  company,  or  series  thereof. 
Some  of  those  underlying  mutual  funds 
are  available  solely  in  connection  with 
variable  annui^  contracts  sold  to 
certain  tax-quaufied  plans. 

3.  Seciuity  First  Financial,  Inc.  a 
broker-dealer  registered  under  the 
Securities  Exchange  Act  of  1934  and  a 
member  of  the  National  Association  of 
Securities  Dealers.  Inc.,  is  the  principal 
underwriter  for  the  Contracts.  Security 
First  Financial.  Inc.  is  a  Delaware 
corporation  and  an  affiliate  of  Security 
First  Life. 

4.  The  Contracts  may  be  issued  to 
plans  qualifying  for  special  tax 
treatment  as  individual  retirement 
annuities,  section  403(b)  tax-sheltered 
annuities,  section  457  deferred 
compensation  plans,  money  purchase 
pension  plans,  and  profit-sharing  plans. 
The  Contracts  also  may  be  issued 
pursuant  to  retirement  plans  that  do  not 
qualify  for  special  tax  treatment  and  to 
individuals  seeking  to  accumulate  funds 
tor  retirement,  whether  or  not  such 
individuals  are  otherwise  participating 
in  retirement  plans.  Purchase  payments 
under  the  Contracts  may  be  made  to  the 
general  account  of  Security  First  Life. 
the  Separate  Account,  or  may  be 
allocated  between  them.  The  minimum 
initial  purchase  payment  is  $1,000,  and 
each  additional  purchase  payment  must 
be  at  least  $100.  There  is  no  initial  sales 
charge,  although  a  contingent  deferred 
sales  charge  may  be  deducted  in  the 
event  the  Contract  owner  requests  a  full 
or  partial  withdrawal.  The  contingent 
deferred  sales  charge  is  based  on  a 
graduated  table  of  charges,  starting  at 
7%  of  purchase  payments  credited 


within  one  year  of  the  withdrawal,  and 
decreasing  by  1%  per  year  for  purchase 
payments  credited  earlier.  No 
contingent  deferred  sales  charge  will  be 
made  for  that  part  of  the  first 
withdrawal  in  a  Contract  year  that  does 
not  exceed  10%  of  the  Contract  owner's 
interest  in  the  Separate  Account  and 
10%  of  his  or  her  interest  in  the  General 

Accotmt. 

5.  On  May  28,  1982,  the  Commission 
issued  an  order  (the  'Order")  to 
Security  First  Life,  the  Separate  Accoimt 
and  Security  First  Financial.  Inc. 
exempting  them  from  the  provisions  of 
sections  26(a)  and  27(c)(2)  of  the  1940 
Act  to  the  extent  necessary  to  allow 
Security  First  Life  to  deduct  from  the 
Separate  Account's  assets  certain 
mortality  and  expense  risk  charges.  At 
that  time,  the  Separate  Account  funded 
only  group  variable  annuity  contracts. 

6.  On  December  4. 1986,  the  Order 
was  amended  (the  "Amended  Order"), 
exempting  Applicants  from  sections 
26(a)(2)(C)  and  27(c)(2)  of  the  1940  Act 
to  the  extent  necessary  to  allow  Security 
First  life  to  deduct  from  the  Separate 
Accoxmt's  assets  a  mortality  and 
expense  risk  charge  with  respect  to  the 
individiial  flexible  payment  deferred 
annuity  contracts.  The  mortality  risk 
comp<»ient  of  that  charge  is  computed 
at  an  annual  rate  of  .80%  of  the  assets 
of  the  Separate  Account,  and  is 
deductea  daily  from  each  series  in 
proportion  to  that  series'  assets.  The 
expense  risk  component  of  the  charge  is 
computed  at  an  annual  rate  of  .45%  of 
the  assets  of  the  Separate  Accoimt.  and 
is  deducted  daily  from  each  series  in 
proportion  to  that  series'  assets. 

7.  Applicants  request  that  the 
Amended  Order  be  further  amended 
with  respect  to  the  individual  flexible 
payment  deferred  annuity  contracts. 
Specifically,  it  is  proposed  that  those 
Contracts,  whidi  presently  do  not 
impose  an  administrative  fee.  be 
modified  to  include  such  a  fee. 
Applicants  state  that  unlike  the  vast 
majority  of  variable  annuity  contracts 
now  on  the  market,  the  Contracts  assess 
no  aimual  administrative  charge  and  no 
charge  for  administrative  services. 
Applicants  now  propose  that  an 
administrative  fee  of  .15%  of  the  assets 
of  the  Separate  Accoxmt  be  imposed  on 
newly-issued  Contracts.  The  amount  of 
this  fee  will  be  guaranteed  not  to  be 
increased  by  Security  First  Life. 

Applicants'  Legal  Analjrsia 

1.  Section  27(c)(2)  of  the  1940  Act 
prohibits  any  registered  investment 
company  issuing  periodic  payment  plan 
certificates,  and  any  depositor  of  or 
underwriter  for  sudi  company,  from 
selling  any  such  certificate  unless. 


among  other  things,  the  proceeds  of  all 
payments  on  such  certificates 
(excluding  sales  loads)  are  held  by  a 
qualified  trustee  or  custodian  under  an 
indenture  or  agreement  containing,  in 
substance,  the  provisions  required  by 
sections  26(a)(2)  and  26(a)(3)  for  trust 
indentiires  of  unit  investment  trusts. 
Among  the  provisions  required  to  be 
included  in  such  an  indenture  or 
agreement  is  the  proviso  in  section 
26(a)(2)(C)  that  permits  the  trustee  or 
custodian  to  deduct  from  the  assets  of 
the  trust  as  an  expense  only 
bookkeeping  and  other  administrative 
services  charges  not  exceeding  such 
reasonable  amount  as  the  Commission 
may  prescribe.  Thus,  a  mortality  and 
expense  risk  charge  is  not  the  type  of 
expense  permitted  by  section 
26(a)(2)(C),  and  an  exemptive  order 
must  be  obtained  to  deduct  such  a 
charge. 

2.  In  1986,  the  Applicants  were 
granted  an  order  exempting  them  from 
sections  26(a)(2)(C)  and  27(c)(2)  to  allow 
Security  First  Life  to  deduct  a  mortality 
and  expense  risk  charge  from  the 
Separate  Accoiint's  assets  in  connection 
vdth  the  issuance  of  the  Contracts. 

3.  Applicants  contend  that  the 
imposition  of  an  administrative  fee  of 
.15%  of  the  assets  of  the  Separate 
Account  should  not  affect  the  validity  of 
the  Amended  Order  issued  in  1986. 
Und«r  Rule  26a-l  under  the  1940  Act. 
such  fees  can  be  deducted  without  the 
necessity  of  an  exemptive  order,  so  long 
as  the  amount  of  the  fee  meets  the 
Rule's  "at  cost"  standard.  Apphcants 
represent  that  the  administrative  fee  is 
assessed  at  cost  with  no  anticipation  of 
profit.  Therefore.  Applicants  contend 
that  no  exemptive  order  is  required  for 
Secxmty  First  Life  to  deduct  the 
administrative  fee.  However,  to 
preclude  any  argument  that  the  absence 
of  any  administrative  charge  was  crucial 
to  the  Commission's  grant  of  the 
Amended  Order,  Applicants  request 
that  the  Amended  Order  be  further 
amended  to  grant  an  exemption  from 
sections  26(a)(2)(C)  and  27(c)(2)  to  the 
extent  necessary  to  allow  Security  First 
Life  to  impose  Uie  administrative  fee 
described  above  on  the  newly-issued 
Contracts. 

Conclusion 

Applicants  submit  that  the  foregoing 
facts  and  representations  provide 
substantial  assurance  that  the  relief 
requested  under  sections  26(a)(2)(C)  and 
27(c)(2)  is  necessary  or  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act 
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For  the  Canuniulon,  by  the  Olviaion  of 
Investment  Management,  puniunt  to 
delegated  authority. 
Margaral  H.  McFarluid, 
Deputy  Secretary. 

[FR  Doc.  93-2966  Filed  2-5-«3;  8:45  am) 
MUMO  COM  MtO-OMI 


For  the  Commiwion,  by  the  Dlvlaion  of 
Market  Regulation,  inirsiiant  to  delegated 
authority. 

^imathaa  G.  Kati, 

Secretary. 

[FR  Doc  93-2965  Filed  7-5-93;  8:45  am] 

■UMQ  COM  aoi»-»Mi 


Issued  in  Washington,  DC,  on  F«>hruary  2, 
1993. 


AssiMtant  Executive  Director  for  Generoi 
AnatioaOperatkuttAviatiori  Fuiemoking 
Advisory  Qanmittee. 

(FR  Doc  93-2924  Filed  2-5-93;  8:45  ua] 

■UMO  COM  4r»-t>-H 


[FII*  No.  1-10428] 

iMuar  (Misttng;  Appiieatlon  to 
Withdraw  From  Utting  and 
Regtetnrtlon:  SunriM  Techftotoglec, 
Inc^  Common  Stock,  No  Par  Vslii* 

February  2, 1993. 

Suarise  Technologies,  tec 
("Cooip&ny")  has  fiied  an  application 
with  the  Securities  and  Excbange 
CoEnmissioD  ("CommissioD"),  pursuant 
to  section  12(d)  of  the  Secttrities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2->-2(d)  promulgated  thereunder,  to 
Mrithdraw  the  above  specified  security 
from  listing  and  registration  on  the 
Pacific  Stock  Exchange.  Inc.  ("PSE"  or 
"Exchange"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
(bllowing: 

According  to  the  Company,  its 
Common  Stock  is  currently  listed  on  the 
PSE  and  traded  on  the  National  Market 
Systeia  of  the  National  Association  of 
Secuiikties  Dealers  Automated  Quotation 
System  ("NASDAQ/NMS"). 

According  to  the  Company,  the  Board 
of  Directors  of  the  Company 
unanimously  consented  to  withdraw  the 
Company's  Common  Stock  from  listing 
on  the  Exchange  and  to  retain  the  listing 
of  such  Common  Stock  on  the 
NASDAQ/NMS.  The  decision  of  the 
Board  is  based,  in  part,  upon  the  belief 
that  the  costs  associated  with  listing  the 
Common  Stock  on  the  Excbange  and 
NASDAQ/NMS  outweigh  the  benefits  to 
the  Company  and  its  shareholders 
associated  with  such  dual  listing. 

Any  intdrested  person  may,  on  or 
before  February  24, 1993,  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20543. 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 


DEPARTMENT  OF  TRANSPORTATKM 

Fadoral  Avtetion  Administration 

Aviation  Rulemaking  Advfaory 
Comnrittaa  Moating  on  Ganarai 
Aviation  Oparationa 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
FAA  Aviation  Rulemaking  Advisory 
Committee  to  discuss  general  aviation 
operations  issues. 

DATES:  The  meeting  will  be  held  on 
March  5, 1993,  at  2  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
FAA  Headquarters,  800  Independence 
Avenue,  SW.,  Washington.  DC,  on  the 
fifth  floor,  room  5B. 

KM  RMTNER  INFORMATION  CONTACT:  Mr. 
Ron  Myres,  Flight  Standards  Service 
(AFS-850),  800  Independence  Avenue, 
SW.,  Washington,  DC  20591 .  Telephone: 
1202)  267-8150;  FAX;  (202)  267-5230. 

SUPPLEMENTARY  WFOMIATION;  Pursuant 
to  section  10(8)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C  App.  D),  notice  is  hereby 
given  of  a  meeting  of  the  FAA  Aviation 
Rulemaking  Advisory  Committee  to  be 
held  on  March  5, 1993,  at  FAA 
Headquarters,  800  Independence 
Avenue,  SW.,  Washington,  DC,  on  the 
fifth  floor,  room  SB.  The  agenda  for  this 
meeting  will  include  progress  reports 
from  the  IFR  Fuel  Reserve,  Operations 
over  the  High  Seas,  Minimum  Safe 
Operating  Altitudet  and  Experimental/ 
Restricted  Category  Operations  Working 
Groups. 

Attendance  is  open  to  the  interested 
pubUc  but  may  be  limited  to  the  space 
available.  The  pubhc  must  make 
arrangements  in  advance  to  present  oral 
statements  at  the  meeting  or  may 
present  written  statements  to  the 
committee  at  any  time.  Arrangements 
may  be  made  by  contacting  the  person 
listed  under  the  heading  "FOR  FURTHER 
INFORMATION  CONTACT." 


Avtatkxi  Rulamaking  Advlaory 
Commlttaa  Moating  on  Training  ar>d 
Ouallflcationa 

AGENCY:  Federal  AviaUon 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  FAA  is  issuing  this  nobce 
to  adviae  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  training  and 
qualification  issues. 

DATES:  The  meeting  will  be  held  on 
March  4, 1993,  at  9  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
FAA  Headquarters  in  the  MacCracken 
Room,  10th  Floor,  800  Independence 
Avenue  SW.,  Washington,  DC. 

FOR  FURTHER  MFORMATION  CONTACT: 

Mrs.  Marlene  Vermillion,  Flight 
Standards  Serxice  (AFS-200),  800 
Independence  Avenue  SW.. 
Washington,  DC  20591,  telephone  (202) 
267-8166. 

SUPPLEMENTARY  MFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  5  U.S.C  App.  D),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  Advisory  Committee  to  be 
held  on  March  4, 1993,  at  the  FA.^ 
Headquarters  Building,  800 
Independence  Avenue  SW., 
Washington,  DC  20591.  The  agenda  for 
this  meeting  will  include  progress 
reports  from  the  Air  Carrier  Working 
Group  and  the  Cabin  Safety  Working 
Group. 

Attendance  is  open  to  the  interested 
public  but  may  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  in  advance  to  present  era) 
statements  at  the  meeting  or  may 
present  written  statements  to  the 
committee  at  any  time.  Arrangements 
may  be  made  by  contacting  the  person 
listed  under  the  heading  "FOR  further 
MFORMATION  CONTACT." 

Because  of  increased  security  in 
Federal  buildings,  members  of  the 
public  who  wi^  to  attend  are  advised 
to  arrive  in  sufficient  time  to  be  cleared 
through  building  seoirity. 
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bsuod  in  WMfaington.  DC  on  Fabnury  2, 
1993. 

David  R.  Hamn^oii, 

Assistant  Executive  Dmclarfor  Tniningand 
Qualifications,  Aviation  BuJemaking 
Advisory  Ckimmittee. 
|FR  Doc.  93-2925  Filed  2-5-93;  8:45  on] 
■UMQ  COOE  4»10-1«-M 


NoUca  of  miMit  to  Ruto  on  AppNcaHon 
To  Um  tho  Rovonuo  From  ■  Pwaanger 
Facility  Charga  (PFC)  at  CapNai 
Airport,  Sprlngfiaid,  IL 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMMRY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  Capital  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Omnibus  Budget 
Recoiidliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Avialion  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  March  TO.  1993. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  foUowiiig 
address: 

Federal  AviatioD  Administration. 
ChicaRo  Airports  District  Office,  2300 
East  Devon  Ave.,  room  258,  Des  Plaines. 
Illinois  60018. 

In  addition,  one  copy  of  any 
comments  rabmitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Bruce  E. 
Carter,  Director  of  Aviation,  of  the 
Springfield  Airport  Authority  at  the 
following  address: 

Capital  Airport,  Springfield  Airport 
Authority,  SprLngfield.  Illinois  62707. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Springfield 
Airport  AuAority  under  §  158.23  of  part 
.  158. 
FOR  FURTHER  INTORMATWN  CONTACT:  Mr. 
Louis  H.  Yates,  Kfenager,  Chicago 
Airports  District  Office.  2300  East 
Devon  Ave.,  room  258,  Des  Plaines, 
Illinois  60018,  (312)  694-7335.  The 
application  may  be  reviewed  in  person 
at  this  same  locetion. 
SUPPLEMENTARY  INFORMATKM:  The  FAA 
proposes  to  rule  end  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  Ppt  at  Capital  Airport 
imder  the  provisicMiB  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  W  of  the  Omnibus  Budget 
Raconcibation  Act  of  1990)  (Pub.  L. 


101-506)  ami  part  156  of  the  Federal 
Aviation  Regulations  (14  CFR  part  156). 

On  January  26, 1993,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
Spriogfield  Airport  Authority  was 
substantially  complete  within  the 
requirements  of  S  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  April  29, 1993. 

The  following  is  a  brief  overview  of 
the  application: 

Level  of  the  proposed  PFC:  $3.00 
Proposed  charge  effective  date:  June  1, 

1992 
Proposed  charge  effective  date:  May  1, 

1994 
Total  estimated  PFC  revenue:  $641,056 
Brief  description  of  proposed  pro|ect(s): 

1.  Aircraft  Rescue  Firefighting  Vehicle 

2.  Overlay  Runway  18/36 

3.  Rehabilitate  Taxi  way  A 

4.  Edge  Lighting  Improvements 

5.  Taxiway  CA  Overlay 

6.  Snow  Removal  Equip  Building  (Site 
Work  and  Phases  I  and  II) 

7.  Acquisition  of  Boucher  Property 

8.  Acquisition  of  Niehaus  Property 

9.  Aoqoisitian  of  Ridiordson  Property 

10.  Acqiiisition  of  Miller  Property 

11.  Acquisition  of  Bramblett  Property 

12.  AcquisitioD  of  Harris  Property 

13.  Snow  Removal  Equipment 

14.  Airfield  Signage  (Phase  E) 

15.  Security/Access  Modifications  to 
meet  FAR  part  107.14  Requirements 
and  Repla^  Airport  Perimeter 
Fencing 

16.  Environmental  Assessment  for 
Runivay  12/30  Extension 

17.  Extension  of  Runway  12/30 

18.  Newly  Required  FAA  Signage 
Class  or  classes  of  air  carriers  which  the 

puUic  agency  has  requested  not  be 
required  to  collect  PFCs:  On 
Demand  Air  Taxis. 

Any  person  may  inspect  the 
application  in  person  at  the  ¥AJi  office 
listed  above  under  "FOR  FURTHER     ^ 
INFORMATION  CONTACT." 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
appUcstion  in  person  at  tlae  Springfield 
Airport  Authority. 

Issued  in  Des  Plaines,  Illinois  on  January 
29. 1993. 

Junes  H.  WaaUagtoa, 
Acting  Manager,  Airports  Division,  Great 
Lakes  Region. 
(PR  Doc  93-2928  Filed  2-5-93;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

HacalSarvica 

[Dapt  Ore  570, 1M2— ftov^  Supp.  Na  12} 

Suraty  Companiaa  Accvptabia  on 
FadaiaJ  Bonda;  Suapenalon  of 
AuttKNity;  Rangar  Inauranca  Company 

Notice  is  hereby  given  that  the 
Certificate  of  Authority  issued  by  the 
Treasury  to  Ranger  buurance  Company, 
of  Houston,  TX,  under  the  United  States 
Code,  title  31,  Sections  9304-9308,  to 
qualify  as  an  acceptable  surety  on 
Federal  bonds  is  hereby  suspended, 
effective  February  3, 1993.  The 
suspension  will  remain  in  e%ct  imtil 
further  notice. 

The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  btonds  at  57 
FR  29389,  July  1, 1992.  Federal  bond- 
approving  officers  should  annotate  thmr 
reference  copies  of  Treasury  Circular 
570  to  reflect  the  suspension. 

With  respect  to  any  bonds  cxurently 
in  force  with  Ranger  Instiranoe 
Company,  bond-approving  officers  for 
the  Government  may  let  such  bonds  run 
to  expiration  and  need  not  secure  new 
bonds.  However,  no  new  bonds  should 
be  accepted  from  the  Company.  In 
addition,  bonds  that  are  continuous  in 
nature  should  not  be  renewed. 

Questions  concerning  this  notice  may 
be  directed  to  the  Department  of  the 
Treasury,  Financial  Management 
Service,  Funds  Management  Division, 
Surety  Bond  Branch,  Washington,  DC 
20227,  telephone  (202)  874-6507. 

Dated:  Fefaruuy  1, 1993. 
auurlnF.SdnMB.III, 

Director,  Funds  Management  Division, 
Financial  Management  Service. 
[FR  Doc  93-2837  Filed  2-5-93;  8:45  am) 
•tUMO  coot  4«1«-»-M 


UNITED  STATES  INFORMATION 
AGENCY 

U.S.  Advlaory  CooMniaalon  or.  Public 
Diplomacy  Maetins 

AGENCY:  United  States  Information 

Agency. 

ACnON:  Notice. 


SUMMARY:  A  meeting  of  the  U.S. 
Advisory  Commission  on  Public 
Diplomacy  v»rill  be  held  on  February  10 
in  Room  600.  301  4th  Street,  SW., 
Washington  DC  from  10-12  p.m. 

The  Commission  will  discuss  findings 
from  their  oA-ersight  visits  to  the  East- 
West  Center,  CINCPAC  and  USlA's 
posts  in  Asia. 

FOR  FURTHER  MFORMATHM:  Please  call 
Gloria  Kalamets,  (202)  619-4468,  if  you 
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are  interested  in  attending  the  meeting. 
Space  is  limited  and  entrance  to  the 
building  is  controlled. 

Datad?  February  3, 1993. 
RoMRafyal, 

MonagBment  Ana/ysf ,  FederoJ  Pegister 
Liaison. 

(FR  Doc  93-2976  Filed  2-S-93;  8:45  am] 
■UJNQ  COM  M»-«f-M 
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Sunshine  Act  Meetings 


Vol.  58,  No.  24 

Monday.  Febniary  S.  1993 


This  section  of  lh«  FEDERAL  REGISTER 
contains  noticM  oK  meetings  puMthed  under 
the  "Government  in  the  Sunshine  Art"  (Pub. 
L.  94-409)  5  U.S.C.  552b{s)(3). 


DEPARTMENT  Of  ENERGY 
FEDERAL  ENERGY  REGULATORY 
COMMISSION 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(8)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-49),  U.S.C.  552B: 
DATE  AND  TIME:  February  10, 1993. 10:00 
a.m. 

PLACE:  825  North  Capitol  Street,  N.E., 
Room  9306,  Washington.  D.C.  20426. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED:  Agenda. 

'Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  MFORMATKM: 
Lois  D.  Cashell,  Secretary.  Telephone 
(202) 20&-0400. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

CoiMoit  Agenda— Hydro,  973rd  Meeting— 
Febnury  10, 1993.  Regular  Meeting  (lOKW 
ajn.) 

CAH-1. 
Project  No.  7481-061,  NYSD  Umited 

Partnership 
CAH-2. 
Project  No.  1473-006,  Montana  Power 

Company.  Granite  County,  Montana 
CAH-3. 

Omitted 
CAH-4. 
Docket  No.  9607-003.  PJ  Energy 

Company,  Inc. 
CAH-5. 
Project  No.  11182-001,  Cowlitz  Basin  1 

Limited  Partnership 
Project  No.  11183-001,  Cowlite  Basin  2 

Limited  Partnership 
Project  No.  11184-001,  Cowlitz  Basin  3 

Limited  Partnership 
Project  Na  11185-001,  Cowlitz  Basin  4 

Limited  Partnership 
Project  No.  11186-001,  Cowlitz  Basin  5 

Limited  Partnership 
Project  No.  11137-001,  Cowlitz  Basin  6 

Limited  Partnership 
Project  No.  11188-001,  Cowlitz  Basin  7 

Limited  Partnership 
rroject  No.  11189-001.  Cowlitz  Basin  8 

Limited  Partnership 
Project  No.  1 1 1 90-001 ,  Cowlitz  Basin  9 

Limited  Partnership 


Project  No.  11191-001.  Cowlitz  Basin  10 
Limited  Partnership 
CAH-6. 

Omitted 
CAH-7. 

Omitted 
CAH-8. 
Project  No.  11080-001,  Eagle  Mountain 
Energy  Company 
CAH-9. 
Project  No.  8369-019,  Village  of  Sannac 
Lake.  New  York 
CAH-10. 
Omitted 

Conaent  Agenda    Electric 


CAE-l. 
Docket  Nos.  ER92-61 1-000,  ER92-664- 
000.  ER92-84 3-000  and  ER93-45-000, 
Entergy  Power.  Inc. 
CAE-2. 
Docket  Nos.  ER93-229-000  and  EL93-18- 
000,  Florida  Power  Corporation 
CAE-3. 

Omitted 
CAE-4. 
Docket  Nos.  EF92-5172-000  and  001, 
United  States  Department  of  Energy- 
Western  Area  Power  Administration 
(Salt  Lake  City  Area  Intergrated  Projects) 
CAE-5. 
Docket  Nos.  ER91-1 50-010  and  ER91- 
570-007,  Southern  Company  Services, 
Inc. 
CAE-6. 
Docket  No.  ER91-565-002,  New  England 
Power  Company 
CAE-7. 
Docket  No.  ER93-1 7-001,  Maine  Public 
Service  Company 
CAE-«. 
Docket  No.  ER92-764-001,  New  England 

Power  Company 
Docket  No.  ER92-766-001,  Northeast 
Utilities  Service  Company 
CAE-9. 
Docket  No.  EL92-37-001,  Doswell  Limited 

Partnership 
Docket  No.  EL92-43-OC1,  Doswell  Limited 
Partnership  v.  Virginia  Electric  and 
Power  Company 
CAE-IO. 
Docket  No.  EC93-6-O00,  Bald  Eagle  Power 
Company,  Inc. 
CAE-l  1. 
Docket  No.  EG93-7-000,  Richmond  Power 

Enterprises,  LP. 
Docket  No.  EG93-8-000,  Entergy 
Richmond  Power  Corporation 
Docket  No.  EG93-9-000,  Entergy  Power 
Development  Corporation 
CAE-l  2. 
Docket  No.  PLr-93-2-001,  Prior  Notice  and 
Filing  Requirements  Under  Part  II  of  the 
Federal  Power  Act 
CAE-13. 
Docket  No.  BR93-251-000,  Wisconsin 
Electric  Power  Company 


Conaent  MiscalUnaoua 

CAM-1. 
Docket  No.  PL93-1-001,  Poct-Bmployment 
Benefits  Other  Than  Pensions 

Conaent  Agnda— Oil  and  Gas 

CAG-1. 
Docket  Nos.  RP92-166-004, 005  and  007. 
Panhandle  Eastern  Pipe  Line  Company 
CAG-2. 
Docket  No.  RP93-60-000,  National  Fuel 
Gas  Supply  Corporation 
CAG-3. 
Docket  Nos.  TQ92-5-1-005, 007.  TQ92-6- 
1-000.  TQ93-1-1-000.  TQ93-2-1-000. 
TA93-1-1-000  and  RP92-237-000, 
Alabama-Teimessee  Natiu^  Gas 
Company 
CAG-4. 
Docket  No.  RP85-202-006,  Trunkline  Gas 
Company 
CAG-5. 
Docket  No.  RP85-203-007  and  RP8ft-203- 
006,  Panhandle  Eastern  Pipe  Line 
Company 
CAG-6. 
Docket  No.  RP85-148-000, 
Transcontinental  Gas  Pipeline 
Corporation 
CAG-7. 
Docket  No.  RP93-36-001,  Nahiral  Gas 
Pipeline  Company  of  America 
CAG-8. 
Docket  No.  RP93-23-O02,  Transcontinental 
Gas  Pipe  Line  Corporation 
CAG-9. 
Docket  No.  RP88-67-062  (Phase  n  PCBs), 
Texas  Eastern  Transmission  Corporation 
CAG-10. 

Omitted 
CAG-11. 
Docket  No.  RP91-137-010, 
Transcontinental  Gas  Pipe  Line 
Corporation 
CAG-1 2. 

Omitted 
CAG-13. 
Docket  No.  RP92-166-008,  Panhandle 
Eastern  Pip>e  Line  Company 
CAG-14. 
Docket  No.  PR92-19-000,  Delhi  Gas 
Pipeline  Corporation 
CAG-15. 

Docket  No.  PR92-20-000,  Supenn  Pipeline 
CAG-16. 
Docket  Nos.  TQ89-1-46-040.  025,  026, 
005,  RP86-165-000,  et  al.  and  RP86- 
166-000,  et  al.,  Kentucky  West  Virginia 
Gas  Company 
Docket  No.  CP92^39-000,  Columbia  Gas 
Transmission  Corporation  and  Inland 
Gas  Company 
CAG-17. 
Docket  No.  RP85-181-005,  Texas  Gas 
Transmission  Corporation 
CAG-18. 
Docket  Nos.  RP85-203-011  and  RP88- 
203-009,  Panhandle  Eastern  Pipe  Line 
Company 
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Docket  No.  RP85-202-00g.  Tnmkline.Gas 
Company 
CAG-19. 
Docket  No8.  RP85-1 70-000  and  007,  Texas 
Eastom  Transmission  Carporation 
CAG-20. 

Omitted 
CAG-21. 
Dodiet  No.  RS92-6-001,  Columbia  Gas 

TranstnissioD  Corporatioa 
Dodcet  Na  RS92-6-001,  Colianbia  Gas 
Transmission  Company 
CAG-22. 
Docket  Nos.  RP93-6-001  and  RS92-7S- 
001,  Paiute  Pipeline  Company 
CAG-23. 
Docket  Na  RS92-22--003.  Panhandle 
Eastern  Pipe  Line  Company 
CAG-24. 

Omitted 
CAG-25. 

Omitted 
CAG-26. 
Docket  No.  CP91-11 10-000.  Colorado 
Interstate  Gas  Company 
CAG-27. 
Docket  No.  CP92-241-007,  Kern  River  Gas 
Transmission  Company  * 

CAG-28. 
Docket  No.  CP91-2704-003,  Blue  Lake  Gas 

Storage  Company 
Docket  No.  CP91-2705-002,  ANR  Pipeline 

Company 
Docket  No.  CP9 1-2 7 30-002.  ANR  Storage 
Company 
CAG-29.  J 
Omitted 
CAG-30. 
Docket  No.  CP82-487-036.  Williston  Basin 
Interstate  Pipeline  Company 
CAG-31. 
Docket  No.  CP92-661-000.  Freeport- 
McMoRan,  Inc  and  Aquilla  Energy 
Marketing  Corporation  v.  K  N  Energy, 
Inc. 
Docket  No.  CP92-51»-000,  K  N  Energy, 
Inc. 
CAG-32. 
Docket  No.  CP93-1 17-000,  San  Diego  Gas 
ft  Electric  Company 
CAG-33. 
Docket  No.  RS92-60-007.  El  Paso  Natural 
Gas  Company 
CAG-34. 
Docket  Nos.  RP92162-000  and  005, 
Superior  Offshore  Pipeline  Company 

Hydro  Agenda 

H-1. 
Reserved 

Electric  Agenda 

E-1. 
Docket  No.  RM93-1-000,  Filing 
Requirements  and  Ministerial 
Pnxedures  for  Persons  Seeking  Exempt 
Wholesale  Generator  Status.  Final  Rule. 
E-2. 
Omitted 

Oil  and  Gas  Agenda 

/.  Pipeline  Rate  Matters 
PR-1. 
ReservM 


n.  Restructuring  Mattmt 
RS-1. 
Docket  Nos.  RS92-10-000.  RP92-134-000. 
RP93-1S-000. 001,  RP93-1-000.  CP71- 
27S-000  and  CP9»-1098-000.  Soutbem 
Natural  Gas  Company.  Order  on 
compliance  filing. 
RS-2. 
Docket  No.  RS92-38-000,  Gulf  States 
Transmission  Corporation.  Order  on 
compliance  filing. 
RS-3. 
Docket  Na  RS82-4-000.  Oolondo 
Interstate  Gas  Company.  Order  on 
complianoe  with  rastructuiing  rule. 
RS-4. 
Docket  No.  RS92-13-000,  WlUiston  Basin 
Interstate  Pipeline  Company.  Oder  on 
compliaitce  with  restructuring  rule. 
R&-5. 
Docket  Na  RS92-7-000,  Michigan  Gas 
Storage  Company.  Order  on  compliance 
with  restructuring  rule. 
RS-6. 
Docket  No.  RS92-1 7-000,  bnquois  Gas 
Transmission  System,  LP.  Order  on 
compliance  with  restructuring  r\ile. 
RS-7. 
Docket  Nos.  RS92-28-000,  001,  003, 004. 
RP93-14-002  and  CP93-77-000, . 
Algonquin  Gas  Transmission  Company. 
Order  on  compliance  with  restructiiring 
rule  and  on  stipulation  and  agreement. 
RS-8. 
Docket  No.  RS92-45-000,  Natural  Gas 
Pipeline  CtMnpany  of  America.  Order  on 
compliance  plan. 

m.  Producer  Matters 
PF-1. 
Reserved 

/v.  Pipeline  Certificate  Matters 

PC-1. 
Reserved 

Dated:  February  3, 1993. 
Loia  D.  Cashell, 
Secretary. 

[FR  Doc.  93-3070  Filed  2-4-93;  2:19  pml 
BHJJNO  CODE  trn-m-m 

FEDERAL  COMMUNtCATIONS  COMMISSION 
FCC  To  Hold  Open  Commission 
Meeting,  Thursday,  February  11, 1993 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  February  11, 1993,  which  is 
scheduled  to  commence  at  9:30  a.m.,  in 
Room  856,  at  1919  M  Street,  N.W., 
Washington,  D.C. 

Item  No.,  Bureau,  and  Subject 

1— Common  Carriei^-Title:  Policies  and 
Rules  Concerning  Interstate  Pay-Per-Call 
Services.  Simunary:  The  Commission  will 
consider  adoption  of  a  Notice  of  Proposed 
Rulemaking  and  Notice  of  Inquiry 
concerning  the  provision  of  interstate  pay- 
pcr-call  services  to  conform  with  the 
requirements  of  the  Telephone  Disclosure 
and  Dispute  Resolution  Act 

1— Common  Carrier — ^Title:  Policies  and 
Rules  Concerning  Interstate  900 


TeleooBununicadoos  Services  (OC  Docket 
No.  91-65).  Summary:  The  r^mintayirin 
will  consider  adoption  of  an  Older  on 
R«coattdertition  regarding  various 
peutiutts  for  recousidesaliuu  goveiuing  the 
provision  of  Interstate  900  earrloaa. 

2--Comimon  Carrier— Title:  Anwadment  of 
the  Canunissiao's  Rules  Regarding 
Regulation  of  International  ReoelveOnly 
Earth  Stations  (RM-7931).  Sununary:  The 
CoamiissiQa  will  ooBsidar  adoptloB  of  a 
Notice  of  PropomdnahauikingcoaoBaaii^ 
the  licensing  of  international  receive-only 
earth  stations. 

3 — Mass  Media — Title:  Amendment  of  the 
Commission's  Rules  With  Regard  to  the 
Instructional  Television  Fixed  Seirioe 
(TTPS).  Summary:  The  Commissioa  will 
consider  adoption  of  a  Noh'oe  of  Proposed 
Rulemaking  regarding  an  FTPS  window 
filing  procedure. 

4 — Mass  Media — Title:  Implementation  of 
Section  25  of  the  Cable  Television 
Consumer  Protection  and  Competition  Act 
of  1992— Direct  Broadcast  Satellite  Public 
Service  Obligations.  Summary:  The 
Commission  will  consider  adofrtion  of  a 
Notice  of  Proposed  Rulemaking  regarding 
the  application  of  public  interest 
requirements  and  non-commercial 
educational  and  informational 
programming  carriage  obligations  to  direct 
broadcast  satellite  (DBS)  services. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Conunission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Steve  Svab,  Office  of  Public  Affairs, 
telephone  number  (202)  632-5050. 

Issued  February  4, 1993. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretoiy. 

(FR  Doc.  93-3104  Filed  2-4-93;  2:48  pm) 

MUJNa  cooe  «n>-ei-ii 

FEDERAL  MME  SAFETV  AND  HEALTH  KVIEW 
COMMISSION 

TIME  AND  DATE:  10:00  a.m..  Thursday, 
February  11, 1993. 

PLACE:  Room  600. 1730  K  Street,  N.W., 
Washington,  D.C 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 
Commission  will  consider  and  act  upon 
the  following: 

1.  Steel  Branch  Mining  Company,  Docket 
Na  WEVA  91-2077,  etc.  Ossues  include 
whether  the  judge  erred  in  finding  Steele 
Branch  violated  30  CFR  $  77.404(a),  and 

§  50.11(b).) 

2.  Energy  West  Mining  Company,  Docket 
Na  WEST  91-83-R.  (Issues  include  whether 
the  )udge  erred  in  finding  Energy  W^st 
violated  30  CFR  $  50.20.) 
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Any  person  attending  this  meeting 
who  requires  special  accessibility 
features  and/or  auxiliary  aids,  such  as 
sign  language  interpreters,  must  inform 
the  Commission  in  advance  of  those 
needs.  Subject  to  29  C.F.R 
§  27u6.150(a)(3)  and  §  2706.160(d). 

CONTACT  PCR80N  FOR  MORE  MFO:  Jean 
Ellen.  (202)  653-5629/(202)  708-9300 
for  TDD  R8lay/800-877-B339  Toll  Free. 

Dated:  February  3. 1993. 

lean  H.  Ellni. 

Agenda  QeHc. 

IFR  Doc.  93-3107  Filed  2-4-93:  3:04  pml 

BtUMQ  COM  tTaa-w-ii 


DEPARTMENT  OF  JUSTICE 

UNITED  STATES  PAROLE  COMMISSION 

Public  Annoimcement 

Pursuant  To  The  Government  In  the 

Simshine  Act 

(Public  Uw  94-409)  (5  U.S.C.  Section 

552b] 

DATE  AND  TIME:  Thursday,  February  4. 

1993, 1:00  p.m..  Eastern  DayUght  Time. 

PLACE:  5550  Friendship  Boulevard, 

Chevy  Chase,  Maryland,  20815. 

STATUS:  Closed— Meeting. 

MATTER  CONSIDERED:  Discussion  by  the 

National  Commissioners  involving  one 

case  pursuant  to  a  reference  imder  28 

C.F.R.  Section  2.17.  This  case  was 

originally  heard  by  an  examiner  panel 


wherein  the  inmate  of  Federal  prison 
applied  for  parole.  This  is  an  emergency 
meeting  which  requires  immediate 
consideration  by  the  Commission 
because  of  the  statutory  deadline 
involved  in  the  case. 

AGENCY  CONTACT:  Jeffrey  Kostbar,  Case 
Analyst,  National  Ai^als  Board. 
United  States  Parole  Commission,  (301) 
492-5968. 

Dated:  February  4, 1993. 
MkhMl  A.  StoTW, 

General  Counsel,  U.S.  Parole  Commission. 
(FR  Doc.  93-3101  Filed  2-4-93;  2:47  pmj 
MUJNO  CODE  4410-ei-M 
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Corrections 


This  section  of  th«  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
puMstwd  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  tfte  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
Issued  as  signed  documents  and  appear  In 
the  appropriate  document  categories 
elsewhere  In  the  Issue. 


DEPARTMENT  OF  AGRICULTURE 

AgricuKural  Marksting  S«rvlc« 

7  CFR  Part  52 

[FV-88-202] 

Unlt«d  StatM  Standards  for  Grades  of 
Cannad  Graan  Baana  and  Canned 
Waxed  Beana 

Cotrection 

In  rule  document  93-930  beginning 
on  page  4295  in  the  issue  of  Thursday, 
January  14, 1993,  make  the  foilowiDg 
correction: 

S  52.449    [Correeledl 

1.  On  page  4299.  in  the  second 
column,  in  §  52.449(c)(l)(iii).  in  the  first 
line,  "reasonably"  should  read  "fairly". 

BIUJNQ  COOe  tS0»-01-D 


Fsdsral  Bagisler 

Vol.  58.  No.  24 

Monday,  February  8,  1993 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[MT-07(M)3-421(M>4;  IM1796] 
Realty  Action:  Exchange.  MT 

Correction 

In  notice  document  92-30244 
beginning  on  page  59120  in  the  issue  of 
Monday.  December  14, 1992,  make  the 
following  correction: 

1.  On  page  59121,  in  the  first  colunm, 
imder  Powell  County,  in  land 
description  T.  10  N.,  R.  9  W„  in  the  last 
line,  "NEy4.SVVV4,"  should  read 
"NEV«SWV4,". 

BILUNaCOOE  1S06-01-O 
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February  8,  1993 
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Part  II 

Environmental 
Protection  Agency 

National  Pollutant  Discharge  Elimination 
System  General  Permit  and  Reporting 
Requirements  for  Discharges  From 
Concentrated  Animal  Feeding  Operations; 
Notice 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-4552-81 

National  Pollutant  Diacharga 
Elimination  System  Ganaral  Permit  and 
Reporting  Requirements  for 
Discharges  From  Concentrated  Animal 
Feeding  Operationa 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Region  6  public  notice  of  tbe 

final  permitting  decision.  General 

NPDES  permits  for  discharges  from 

confined  animal  feeding  operations. 

SUMMARY:  Pursuant  to  sections  301,  304 
(b)  and  (c),  and  306  (b)  and  (c)  of  the 
Qean  Water  Act  (CWA)  40  CFR  122.23 
defines  concentrated  animal  feeding 
operations  as  point  soiirces  subject  to 
the  NPDES  permit  program.  40  CFR  part 
122.  appendix  B  lists  the  criteria  for 
determining  a  Concentrated  Animal 
Feeding  Operation  (CAFOs)  (§  122.23). 
40  CFR  part  412  establishes  the  effluent 
limitation  guidelines  for  Feedlots 
pursuant  to  sections  306  (b)  and  (c)  of 
the  Clean  Water  Act 

This  is  to  give  notice  that  the  U.S. 
Environmental  Protection  Agency, 
Region  6,  has  made  a  final  permitting 
decision  and  will  issue  the  following 
Permits  under  the  National  Pollutant 
Discharge  Elimination  System.  The 
permits  will  become  efiactive  30  days 
after  the  date  of  this  Public  Notice.  Any 
substantial  changM  from  dte  Draft 
Permit  are  cited. 

This  notice  of  the  Issunnnw  of  separate 
general  permits  for  concentrated  animal 
feeding  operations  in  four  States 
(Louisiana,  New  Mexico.  Oklahoma, 
and  Texas)  without  authorized  NPDES 
State  programs;  on  Indian  lands  in  New 
Mexico  and  Oklahoma.  Separate  general 
permits  are  being  noticed  for  each  State. 
DATES:  The  permit  will  become  effective 
on  March  10, 1903. 

ADDRESSES:  The  issuance  is  based  on  a 
final  staff  review  of  the  administrative 
record  and  comments  received.  A 
Response  to  Comments  is  available  by 
writing  to:  Ellen  Caldwell,  Permits 
Branch  of  Water  Division  (6W-PS).  U.S. 
Environmental  Protection  Agency, 
Region  6. 1445  Ross  Ave.,  suite  1200, 
Dallas.  Texas  75202  (214)  655-7190. 
The  public  record  is  located  at  EPA 
Region  6,  and  is  available  upon  written 
request.  Requests  for  copies  of  the 
public  record  should  be  addressed  to 
Ellen  Caldwell  at  the  address  above.  A 
reasonable  fee  may  be  charged  for 
copying.  Further  information  including 
the  administrative  record  may  be 
viewed  at  the  above  address  between  8 


8.m.  and  4:30  pjn.,  Monday  through 

Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

EUen  CaldweU.  (214)  655-7190. 

StJPPI.EMENTARY  MFORMATKW: 

Contents  oi  this  Preamble 

Part  I.    Changes  to  the  Draft  Panntt. 
Part  n.    Responsiveness  Summary 
Part  m.    Economic  Impact 
Part  IV.    Effect  of  Additional  Pedwal 
Regulatioas 

A    National  Environmental  Policy  Act 

B.    Executive  Order  12201 

C    Paperwork  Reduction  Act 

D.    Regulatory  Flexibility  Act 

U.S.  Environmental  Protection  Agencjr— 
Region  6.  Public  Notice  of  the  Fiaal 
Permitting  Decision. 

Pert  I.  Changes  to  the  Draft  Penait 

Based  on  information  received  during 
the  public  comment  period  the  Agency 
had  made  minor  changes  to  the 
conditions  in  the  draft  permit  The 
following  are  changes  whidi  were  made 
to  the  draft  permit  which  was  proposed 
July  22. 1992  (57  FR  32475): 

1.  Under  Part  I,  Section  B.l.  Existing 
Facilities  and  Section  D.,  owners  or 
operators  of  concentrated  animal 
feeding  operations  (CAFO),  as  defined 
in  40  CFR  part  122  appendix  B,  are 
authorized  imder  the  terms  and 
conditions  of  this  general  permit  upon 
submission  of  a  notice  of  intent  (NOI). 
This  NOI  form  has  been  included  as 
appendix  B  of  this  general  permit. 

2.  Under  Part  I.  Section  B.4. 
Expanding  Facihties.  facilities 
expanding  operations  to  more  than  the 
number  of  animals  specified  in  40  CFR 
part  122  appendix  B(a)  will  be  required 
to  submit  a  new  NOI  prior  to 
construction  of  the  expansion. 

3.  To  ctnnply  with  statutory 
requirements  in  40  CFR  122.49;  Part  I  of 
the  general  permit,  Section  C 
Limitations  on  Coverage  has  been 
changed  to  limit  from  permit  coverage: 
CAFOs  which  adversely  afiect  a  listed 
or  proposed  to  be  listed  endangered  or 
threatened  species  or  its  critical  habitat; 
CAFOs  which  adversely  affect 
properties  listed  or  eligible  for  listing  in 
the  National  Register  of  Historic  Places. 

4.  Item  4.  of  Part  I.  Section  C.  has  been 
changed  to  limit  from  coverage  CAFOs 
that  discharge  all  their  runoff  and  waste 
water  to  a  publicly  owned  sanitary 
sewer  system. 

5.  The  term  "waters  of  the  U.S."  has 
been  clarified  in  various  parts  of  this 
general  permit,  listing  the  defined 
waters  in  40  CFR  122.2.  This  regulatory 
definition  applies  for  every  reference  to 
waters  of  the  U.S.  in  this  general  permit. 

6.  Part  in,  Section  B.  has  been 
clarified  to  state  more  clearly  that  when 


provisions  in  an  approved  Soil 
Conservation  Service  (SCS)  plan  are 
substituted  for  a  applicable  Best 
Management  Practices  (BMP)  or 
portions  of  the  Pollution  Prevention 
Plan  (PPP).  the  PPP  must  refer  to  the 
appropriate  section  of  the  SCS  plan  and 
a  copy  of  this  SCS  plan  must  be  kept  on 
site. 

7.  Date  log  requirements  indicating 
monthly  inspection  of  the  retention 
facility  have  been  changed  to  quarterly 
inspections. 

8.  Requirements  for  manure  which  is 
sold  or  given  to  other  persons  for  use 
have  been  moved  from  Part  III,  Section 
B.  to  Part  m.  Section  B.2.f.(2)a).  These 
requirements  have  been  changed  to 
require  the  permittee  to  maintain  a  log 
of  manure  sold  in  wet  tons,  dry  tons,  or 
cubic  yards  and  the  permittee  must 
make  available  to  the  hauler  any 
nutrient  sample  analysis  from  that  year. 

9.  Requirements  for  Retention 
Capacity  Calculations,  Retention 
Facility  Embankments,  Retention 
Facility  Dewatering.  and  permanent 
markers  have  been  moved  from  Part  m. 
Section  B.l.  to  Part  III,  Section  B.2.f.(2) 
(B),  (C),  (D),  and  (E)  respectively.  Slight 
changes  have  been  made  in  these  items 
for  clarification. 

10.  The  requirement  that  facilities 
shall  not  expand  opwrations,  either  in 
size  or  numbers  of  animals,  prior  to 
amending  or  enlarging  the  waste 
handling  procedures  and  structures  to 
accommodate  any  additional  wastes  that 
will  be  generated  by  the  expanded 
operations  has  been  added  to  Part  in, 
Section  B.l.b. 

11.  Part  in.  Section  B.d.  has  been 
modified  that  new  facilities  shall  not  be 
built  in  a  water  of  the  U.S. 

12.  Part  in,  Section  B.f.  has  been 
changed  to  clarify  that  water  retention 
facilities  or  holding  pens  may  not  be 
located  in  the  100-year  flood  plain 
unless  the  facility  is  protected  from 
inimdation  and  damage  that  may  occur 
during  that  flood  event. 

13.  Part  in.  Section  B.g.  has  been 
modified  that  facilities  sba-l  not  locate 
waste  water  retention  facilities,  holding 
pens  or  waste/wastewater  disposal  sites 
closer  to  water  wells  than  sp)ecified  by 
State  requirements. 

14.  Part  ni.  Section  B.i.  has  been 
modified  that  waste  handUng, 
treatment,  and  management  shall  not 
result  in  the  contamination  oi  drinking 
water. 

15.  Part  ni.  Section  B.l.  has  been 
modified  to  require  the  proper  disposal 
time  of  dead  animals  to  be  three  (3)  days 
instead  of  24  hours. 

16.  Items  n.  and  o.  of  Part  in,  Section 
B.  have  been  moved  from  the  Pollution 
Prevention  Plans. 
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17.  Part  m,  Section  B.2.8.  has  been 
changed  to  clarify  that  the  Polhition 
PreveoUon  Plan  may  refer  to  the  Soil 
Conservation  Service  plan  when  the 
SCS  plan  documentation  contains 
equivalent  requirements  for  the  facility. 

18.  The  schedule  for  completion  of 
Pollution  Prevention  Plans  nas  been 
modified  in  Part  TB,  Section  B.Z.b.  to 
separate  large  facilities,  medium 
fecilities,  and  small  fecihties  with 
different  time  requirements  for 
completion. 

19.  The  time  requirement  for  changes 
in  a  Pollution  Prevention  Plan  which 
does  not  meet  minimum  requirements 
after  notification  by  the  Director  has 
been  changed  from  30  to  90  days  in  Part 
m.  Section  B.2.d. 

20.  Part  m,  Section  B.2.f.(2)(F)  has 
included  a  requirement  that  a  rain  gauge 
shall  be  kept  on  site  and  properly 
maintained  and  that  log  of  all 
measurable  rainfall  events  shall  be  kept 
with  the  Pollution  Prevention  Plan.  This 
also  replaces  the  requirement  in  the 
draft  general  permit  in  Part  IV, 
Monitoring  and  Reporting 
Requirements,  that  requires  information 
from  the  nearest  available  weather 
station  concemingprecipitation  events. 

21.  Under  Part  III.  Section 
B.2.f.(2)(K)(a),  documentation  of  no 
hydrologic  connection  has  been 
simplified  and  condensed;  no  longer 
requiring  depth  to  ground  water, 
thickness  and  lithology  of  the 
uppermost  aquifer,  and  a  piezometric 
map.  This  item  now  allows  for 
documentation  of  no  hydrologic 
connection  to  be  certified  by  a  qualified 
ground  water  scientist. 

22.  Site-specific  conditions  are  now 
considered  in  the  design  of  liner 
construction  in  Part  IS,  Section 
B.2.f(2){H)(b). 

23.  The  requirement  for  liner 
inspection  has  been  removed  from  Part 
m.  Section  B.2.f.(2HH)(c). 

24.  Part  m.  Section  B.2.f.(2)(H)(c)  now 
includes  the  requirement  that  no  trees 
shall  be  allowed  to  grow  wiihin  the 
potential  distance  of  the  root  zone. 

25.  These  requirements: 
Documentation  of  liner  maintenance 
shall  be  kept  with  the  PoUution 
Prevenbon  Plan.  The  permittee  shall 
have  a  Soil  Conservation  Service 
engineer,  Professional  Engineer,  or 
qualified  groundwater  scientist  review 
the  documentation  and  do  a  site 
evalua^on  every  five  years,  or  once 
every  permit  term  whichever  comes 
first;  have  been  added  to  Part  IH,  Section 
B.2.f|2){H)|c). 

26.  Part  m.  Section  B.2.f.(2)(H)(c)  has 
been  changed  to  only  require  the 
installation  of  a  leak  detection  system  or 
monitoring  wells  when  notified  by  the 


Director  that  the  potential  exists  for  the 
contamination  of  surfece  waters  or 
drinking  water.  Dociunentation  of 
compliance  with  the  notification  and  all 
sampling  data  must  be  kept  vrith  the 
Pollution  Prevention  Plan. 

27.  "It  shall  be  considered  Troper 
Operation  and  Maintenance'  for  a 
facility  which  has  been  properly 
operated,  and  that  is  in  danger  of 
imminent  overflow  due  to  chronic  or 
catastrophic  rainfall,  to  discharge  waste 
waters  to  land  application  sites  for 
filtering  prior  to  oischarging  to  waters  of 
the  U.S."  has  been  added  as  Part  m, 
Section  B.2.f.(2)a)(e). 

28.  "The  operator  shall  notify  the 
appropriate  fish  and  wildlife  agency  in 
the  event  of  any  significant  fish, 
wildlife,  or  migratory  bird/endangered 
spedes  kill  or  die-off^  on  or  near 
retention  ponds  or  in  fields  where  waste 
has  been  applied,  and  which  could 
reasonably  have  resulted  from  waste 
management  at  the  facility"  has  been 
added  to  Pari  m.  Section  B.2.f.(2)(I)(h) 
to  provide  protection  from  land  disposal 
or  application  of  waste  water. 

29.  Where  land  appUcation  sites  are 
isolated  from  surface  waters  and  no 
potential  exists  for  runoff  to  reach  a 
water  of  the  U.S.,  application  rates  may 
exceed  nutrient  crop  uptake  rates  as 
provided  in  an  approved  state  program. 
No  land  apphcation  under  this  section 
shall  cause  or  contribute  to  a  violation 
of  water  quality  standards  has  been 
added  as  Pari  m,  Section  B.2.f.(2)(I)(h). 

30.  Part  in.  Section  B.2.f  (2){J) 
requires:  (1)  A  description  of  waste 
handling  procedures  and  equipment 
availability;  (2)  the  calculations  and 
assumptions  used  for  determining  land 
apphcation  rates;  and  (3)  any  nutrient 
analysis  data  if  laboratory  analysis  is 
done  to  be  included  in  the  Pollution 
Prevention  Plan  if  manxire  is  land 
appUed. 

31.  Storage  and/or  surface  disposal  of 
manure  in  Oie  100-year  flood  plain  or 
near  water  courses  is  allowed  if 
protected  by  adequate  berms  or  other 
structures;  Part  ID,  Section  B.2.f.(2)(J]{8). 
The  clarification:  The  land  application 
of  wastes  at  agricultural  rates  shall  not 
be  considered  surfece  disposal  in  this 
case  and  is  not  prohibited,  has  also  been 
added. 

32.  "Where  land  application  sites  are 
isolated  from  surface  waters  and  no 
potential  exists  for  runoff  to  reach  a 
water  of  the  U.S.,  application  rates  may 
exceed  nutrient  crop  uptake  rates  as 
provided  in  an  approved  state  program. 
No  land  apphcation  under  this  section 
shall  cause  or  contribute  to  a  violation 
of  water  quality  standards",  has  been 
added  as  Part  m,  Section  B.2.f  (2){J)(i). 


33.  The  item  on  good  housekeeping 
requirements  has  been  removed  from 
Part  m.  Section  B.2.  Pollution 
Prevention  Plan  requirements. 

34.  The  reqiiirements  for  the  - 
evaluation  of  Recommended 
Management  Practices  hsted  in 
Appendix  A  has  been  removed  Part  ID. 
Section  B.2.  Pollution  Prevention  Plan 
requirements. 

35.  Dischai^  sampling  requirementa 
have  been  modified  based  on  CAFO  siae 
to  separate  large  fodhties,  medium 
fadlities,  and  small  fadlities  with 
different  schedules  for  analysis  in  Part 
IV,  Section  A.5. 

36.  Analysis  reqiiireroents  for  total 
phosphorus,  total  Kjeldahl  nitrogen  and 
nitrate  nitrogen  have  been  removed 
bom  Part  IV,  Section  A.7. 

37.  Items  for  Antidfwted 
Noncompliance,  Other  Noncomphance 
Reporting,  Bypass  of  Treatment 
Facilities,  and  Upset  Conditions  have 
been  removed  fr^  Part  I\'. 

38.  Items  regarding  Toxic  Pollutants 
and  Oil  and  Hazardous  Substance 
Liabibty  have  been  removed  from  Part 
V. 

39.  Definitiona  for  Agronomic  rates. 
Best  Available  Technology,  Best 
Conventional  Technology,  Hydrologic 
connection,  and  QuaUfied  groundwater 
sdentist  have  been  added  to,  and  the 
definition  for  Byp&sa  has  been  removed 
from  Part  VD. 

40.  The  definition  for  Concentrated 
animal  feeding  operaticm  has  been 
clarified  in  Part  VD. 

Pari  n.  Responsiveneaa  Sonunary 

Many  issues,  questions  and  conunents 
were  submitted  to  the  Agency  during 
the  public  comment  period.  Below  is  a 
simimary  of  the  issues  raised  and  the 
Agencj''s  responses. 

A.  Corrections  and  General  Permitting 
Issues 

1.  Several  commentera  requested 
corrections  of  language  in  the  fact  sheet 
published  with  the  proposed  permit.  A 
fact  sheet  is  published  to  explain  the 
permitting  dedsions  used  to  develop  a 
proposed  permit.  A  responsiveness 
summary  or  a  response  to  comments 
accompanies  the  final  permit  and  serves 
as  the  explanabon  of  the  permitting 
decisions  made  in  response  to  the 
comments  received.  Because  the  fact 
sheet  will  not  be  published  again, 
corrections  to  it  will  not  be  necessary. 
Where  the  comments  illustrate 
confusion  or  misunderstanding  of  issues 
or  terms  explained  in  the  fact  sheet, 
they  v^Il  be  addressed  in  the 
responsiveness  summary  under  the 
appropriate  sub)eci  beading. 
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2.  Almost  all  aHnmentan  lequetted 
answetB  in  writing  to  the  quMtiona. 
comments,  and  concems  which  they 
submitted.  Unfortimately  many 
comments  were  received  with  no  letam 
address.  It  is  the  administrative 
responsibility  of  EPA  to  provide  a 
responsiveness  simunary  to  all  persons 
that  provided  comments  during  the 
public  hearing  process  or  public 
commMit  period  (40  CFR  124.17).  EPA 
i«grets  that  it  will  not  be  able  to  send 

a  response  to  commeots  to  those 
commenters  that  neglected  to  provide 
the  Agency  with  a  return  address; 
however,  the  publication  of  this 
responsiveness  simmiary  will  serve  to 
inform  those  persons  of  the  Agency's 
decisicms. 

3.  Many  of  the  comments  received 
express  concern  that  the  only  reason 
that  Region  6  is  issxiing  the  permit  is  in 
response  to  special  interest  groups 
opposed  to  the  dairy  industry  in  Texas. 
"uie  commenters  are  concerned  that 
EPA  Mdll  be  swayed  in  its  permitting 
decisions  by  portions  of  reports  which 
were  taken  out  of  context  to  reflect  a 
worst  case  scenario.  TTiese  persons 
requested  that  Region  6  not  rush  its 
efforts  for  the  Region  to  use  all  available 
sources  of  information  to  develop  a 
reason^le  general  permit.  A  few 
persons  questioned  whether  Region  6 
would  really  listen  and  consider  the 
testimony  and  comments  made  at  the 
public  hearings  which  were  held  in 
each  state. 

EPA  reviews  all  documents  referred  to 
in  comments  which  are  submitted 
during  the  comment  period.  EPA  weighs 
all  scientific  and  factual  information, 
and  other  comments  whether  submitted 
in  writing  during  the  comment  period, 
or  as  testimony  during  the  pubUc^^ 
hearing  process  as  required  in  40  CFR 
124.11  and  124.12. 

4.  Many  persons  pointed  out  that 
farmers  are  natural  conservationists,  and 
as  such  are  natural  environmentalists. 
Some  persons  opposed  the  permit 
because  they  believed  that  agriculture 
was  being  blamed  for  "naturally 
occurring  drciunstances".  Many 
persons  were  concerned  with  the 
perception  of  agriculture  as  a  source  of 
pollution  that  would  accompany  the 
issuance  of  this  permit.  These 
commenters  suggest  that  the  private 
citizens  which  operate  these  fadhties 
are  more  familiar  with  what  is  "Proper 
Operation  and  Management"  of  a  CAPO 
than  EPA,  and  that  they  can  make  better 
determinations  about  the  protection  of 
the  natural  resources  of  the  land  and 
water. 

While  EPA  agrees  with  the 
commenters  that  most  farmers  are  good 
natxuel  conservatiaiiists,  it  is  apparent 


from  the  growing  body  of  informaticMi 
that  water  quality  proUems  exist  which 
are  attrttnitable  to  animal  waste 
management  Reasons  for  this  may  vary, 
however,  it  is  EPA's  respiMisibility  to 
regulate  all  point  sources  of  pollutitHi 
under  the  authority  of  the  Clean  Water 
Act.  These  facilities  are  included  in  the 
definition  of  a  point  source  in  part  502 
of  the  Act  Region  6  believes  that  the 
requirements  reflected  in  the  final 
genual  permit  do  coincide  with  the 
good  management  practices  already 
established  in  the  agricuhural 
community,  and  vtul  not  prove  too 
burdensome  for  those  operators  which 
have  established  good  environmental 
practices. 

5.  The  Region  received  several 
comments  expressing  the  need  for  a 
permit  to  be  available  for  unpermitted 
CAFOs  to  be  compliant  with  the  Clean 
Water  Act  CAFOs  in  Region  6  may  be 
discharging  in  violation  of  the  Clean 
Water  Act.  Region  6  believes  that  the 
first  step  in  improving  water  quality  and 
Clean  Water  Act  qompbance  is  to 

Erovide  a  permitting  vehicle  which  will 
e  protective  for  the  environment  and 
cost  effective  for  the  operators  of 
CAFOs. 

6.  While  many  commenters  and 
producer  groups  endorse  the  Region's 
use  of  a  general  permit,  some 
commenters  question  the  need  for  a 
permitting  program  in  Region  6  states. 
Many  persons  questioned  if  any  water 
quality  problems  exist  in  Region  6 
which  are  associated  with  animal 
wastes  or  CAFOs.  Many  commenters 
suggested  that  EPA  exhaust  all  state 
del^ation  activities  before  i8S\iing  a 
general  permit.  These  commenters 
stated  that  they  beUeved  it  would  cause 
confusion  over  jurisdiction  if  there  were 
both  state  and  federal  level  regulation 
with  which  to  comply. 

Region  6  believes  that  the  time  for 
federal  pennitting  action  in  the  four 
states  aoministered  by  this  Region  is 
past  due.  H'A  Region  6  carries  the 
burden  of  a  large  permitting  program 
and  must  prioritize  its  workload.  TTie 
most  important  aspect  of  this  priority 
system  is  the  impairment  of  water 
quality.  It  has  become  apparent  that 
animal  wastes  are  one  of  the  malcH* 
contributors  to  water  quality  problems 
in  many  watersheds  across  the  nation. 
In  Region  6  the  water  quality 
inventories  which  are  complied  by  the 
state  water  quality  agencies  show  a 
significant  number  of  water  bodies 
which  are  being  impaired  by  the 
contribution  of  animal  wastes.  In  Texas 
thoe  are  at  least  four  segments  of  state 
river  basins  which  are  not  meeting  the 
standards  set  by  the  sUte.  Of  the  water 
bodies  iK^ich  are  listed  as  impaired  in 


Okl^uuna  the  waters  impaired  by 
CAFOs  total  5  lake  segments  out  of  21, 
and  10  river  segmeats  out  of  42.  In 
addition,  Oklahoma  has  docimiented 
several  fish  kills  associated  with  CAFO 
nmoff.  Oklahoma  collects  more  specific 
information  on  CAFO  associated  water 
qiiality  problems  vrfiich  may  explain  the 
higher  numbers.  Several  segments  of  the 
LSePontchartrain  Basin  in  Louisiana 
are  impaired  by  CAFOa.  as  well  as  two 
other  river  basins  in  that  state.  New 
Mexico,  which  has  fewer  surface  waters, 
has  more  documentation  on 
groimdwater  contamination  problems, 
however,  CAFO  impairment  of  the 
Pecos  River  Basin  is  being  tracked  by 
the  state. 

EPA  agrees  with  the  commenters 
inclination  toward  the  delegation  of  the 
NPI^S  program  authority  to  the  States 
of  Region  6.  Section  402(b)  of  the  Act 
allows  states  to  request  authority  to 
administer  the  NPEffiS  program  in  lieu 
of  the  EPA.  This  means  that  States  must 
interpret  and  apply  national  standards 
through  day-to-day  program  actions  and 
mount  a  vigorous  program  of 
compliance  and  enforcement  To 
assume  delegation  a  formal  program 
package  consisting  of  a  Memorandum  of 
Agreement,  a  Program  Description,  the 
Attorney  General's  Statement  and  a 
letter  from  the  Governor  must  be 
submitted  to  the  Region.  The  Region 
must  carefully  review  the  package  for 
statutory  completMiess.  Currently  there 
are  39  states  which  have  been 
authorized  the  NPDES  program.  Of  the 
39  states,  the  one  SUte  in  Region  6  to 
have  been  authorized  is  the  State  of 
Arkansas.  At  the  present  time,  EPA  has 
not  received  an  approvable  program 
fiom  any  of  the  remaining  four  states, 
Louisiana,  Texas,  Oklahoma,  and  New 
Mexico.  Region  6  is  continuing  to  work 
closely  with  states  in  the  Region, 
assisting  them  in  their  efforts  to  assume 
the  NPDES  program.  Until  the  State  has 
assumed  authority  for  the  NPDES 
permitting  program,  the  permittee  will 
be  responsible  for  compliance  with  both 
State  and  Federal  requirements.  States 
which  administer  the  NPDES  program 
must  control  CAFOs  with  the  same 
degree  of  stringency  and  in  a  manner 
consistent  with  the  federal  regulations. 
7.  Several  of  the  comments  received 
suggested  that  this  permit  was  more 
stringent  than  the  federal  regulations.  A 
few  persons  questioned  why  the  four 
States  in  Region  6  would  be  subject  to 
the  general  permit  and  not  the  other 
States  in  the  nation.  Region  6  has 
developed  a  general  permit  which 
reflects  the  federal  program 
requirements  which  exist  now.  These 
requirements  include  a  technology 
standard  which  was  implMnented  in 


Fadoral  RagHter  /  VoL  58.  No.  24  /  Kfanday.  Febmaiy  8,  1993  /  Nodon 


7813 


1974.  and  the  miniTmini  technology 
stamiard  for  stonn  water  permits  (a 
PoUation  PieventicMi  Plan)  which  was 
established  in  1981.  The  pennit  also 
includes  Best  Management  Practices 
which  the  Agency  beheves  are 
necessary  to  protect  water  quality  from 
improper  management  of  animal  wastes. 
EPA  would  like  to  remind  the  public 
that  a  federally  administered  permit 
must  include  compUance  with  some 
federal  programs  which  are  not  required 
of  state  administered  permits  (e.g.  the 
requirement  of  an  environmental  review 
and  possible  Environmental  Impact 
Statement  under  the  National 
Environmental  Policy  Act). 
Additionally,  Region  6  is  only 
authorized  to  p«mit  fadhties  in  Texas, 
Louisiana.  Oklahoma  and  New  Mexico. 
Region  6  oversees  the  program 
administered  by  Arkansas. 

8.  Many  ctxnmenters  from  Coahoma 
were  concerned  with  EPA's  authority  to 
regulate  CAFO  facilities  in  their  state 
because  the  state  does  not  recognize 
CAFOs  as  a  point  source.  Many 
commenters  and  producer  groups 
questioned  why  EPA  would  have  the 
need  to  regulate  facilities  which  were 
already  sufficiently  regulated  under 
existing  state  programs.  Many 
commenters  stated  that  the  pennit  was 
more  stringent  than  the  state 
requirements.  These  commenters  further 
requested  that  EPA  simply  adopt  the 
existing  state  program  or  permit  instead 
of  using  the  proposed  general  pOTmit: 
and  that  the  pennit  should  contain  only 
the  state  water  quality  standards  and 
recuirements. 

Section  502  of  the  Clean  Water  Act 
includes  concentrated  animal  feeding 
operations  in  the  definition  of  point 
sources  to  be  regulated  by  EPA  through 
NPDES  permits.  This  requirement  of 
federal  law  is  reflected  in  the  definiticms 
at  40  CFR  122.23  and  Appendix  B 
which  define  concentrated  animal 
feeding  operations  as  a  point  source. 

Section  301  of  the  Act  clearly  states 
that  EPA  cannot  be  less  stringent  than 
currently  defined  in  the  national 
technology  standards.  However,  it 
should  be  noted  that  any  more  stringent 
state  treatment  standards  are  required  to 
be  included  in  NPE)ES  permits  by  this 
section  of  the  Clean  Water  Act  EPA 
must,  at  a  minimum,  include  the 
technology  standards  estabUshed  by  the 
Agency. 

9.  Many  of  the  comments  provided  by 
operators,  producer  groups,  and  state 
agricultural  agencies  request  that  EPA 
use  the  information  and  swvices 
available  throu^  the  USDA  Soil 
Conservation  Service  and  state 
Agriculture  Departments  and  Extension 
Services  in  the  development  of  the 


pennit  Many  persons  ex^neesed  the 
opinion  that  the  states  had  developed 
soimd  water  quality  management 
programs  and  that  Region  6  should  use 
them.  Additionally,  some  commeDtets 
suggBSted  that  EPA  should  consult  with 
the  varying  state  agencies  before 
proposing  any  new  programs  in  that 
state. 

During  the  comment  period  and  in  the 
process  of  final  decision  making,  EPA 
has  ciHisulted  with  both  the  regulated 
commimity  and  agricultural  agencies  in 
all  the  States,  fai  additicm  EPA  has 
consulted  the  expertise  of  the  USDA 
Soil  Ccnswvation  Service  and  the  U.S. 
Fish  and  WildUie. 

10.  Several  comments  requested  that 
the  genwal  permits  for  the  four  States  be 
the  same  in  regards  to  the  requirements 
in  the  permit  to  provide  economic 
equity.  Conversely,  many  persons 
exprmsed  doubt  about  EPA's  abihty  to 
provide  a  general  pennit  which  would 
take  into  account  the  diversity  of  locale, 
geography,  and  cUmatic  conditions  that 
exist  in  Region  6.  Some  concerned 
citizens  question  EPA's  use  of  a  general 
permit  Ux  and  its  abiUty  to  protect 
water  quality. 

In  developing  this  general  pennit, 
Region  6  has  tried  to  maintain 
consistent  requirements  for  each  of  the 
four  states.  However,  where  more 
stringent  state  standards  exist  and  are 
needed  to  prota:t  water  quaHty  in  that 
state,  specific  state  language  or 
requirements  have  been  included  in  the 
general  pennit  Region  6  has  also  tried 
to  include  requirements  which  will  he 
protective  of  the  environmont  while 
allowing  ka  site  ^>ecific  variation  when 
it  is  appropriate  to  provide  adequate 
environmental  protection.  EPA  has 
included  management  practices  and 
pollution  prevention  requirements  to 
insiire  the  protectiveness  of  the  general 
permit  while  at  the  same  time  has 
allowed  for  site  sp>ecific  variation  where 
it  can  be  doomiented  as  appropriate. 
The  permit  provides  for  the  protection 
of  water  quality  and  site  specific 
flexibility. 

11.  A  few  commenters  stated  the 
opinion  that  shorter,  clearer  permits 
which  were  easier  to  comply  with 
would  produce  more  compliance,  and 
therefore,  provide  more  environmental 
protection.  Many  commenters  suggested 
that  EPA  use  incentives  fior 
environmental  protection  instead  of 
burdensome  regulations. 

Region  6  has  woiked  with  the  public, 
the  regulated  producer  groups,  state  and 
federal  agencies  to  insure  that  this 
pennit  will  be  protective  of  water 
quality  and  will  still  be  clear  to  the 
permittee.  In  addition.  Region  6  has 
made  a  considerable  effort  through 


workshops/public  hewings  and  this 
responsiveness  summary  titiat  the 
regulated  public  understand  the  permit 
ccmditions.  Region  6  beheves  that  the 
regulated  public  will  understand  and 
comply  with  the  terms  of  this  general 
permit 

12.  Many  owner/operators  and 
producer  groups  requested  that  the 
permit  be  re-proposed  as  drail  or 
submitted  to  the  CAFO  industry  to 
review  prior  to  final  issuance.  When 
EPA  makes  siibstantial  changes  to  dw 
permit  requiremrats,  the  Agoicy  may 
elect  to  provide  an  additional  public 
comment  period  on  die  changes.  EPA 
has  made  only  minor  changes  to  the 
draft  p«mit  Region  6  has  attempted  to 
make  bodi  the  format  and  ihe  language 
of  the  permit  clearer.  The  requirements 
of  "no  discharge".  Best  Management 
Practices  and  the  documentation  of  a 
Pollution  Plan  remain  the  same.  EPA 
will  not  be  re-proposing  a  draft  pomit 
The  permit  will  become  final  30  days 
after  the  date  of  pubUcation  in  the 
Federal  Register. 

13.  Some  perscHi  were  concerned  that 
more  government  professionals  would 
have  to  be  hired  at  considerable  salaries 
to  enforce  the  requirements  in  the 
permit  Others  suggested  the  EPA 
should  utilize  the  idea  proposed  in 
Texas  to  utihze  state  health  inspector* 
for  water  quahty  assessment.  Heahh 
inspector's  on  average,  visit  these 
facilities  once  per  month. 

Congress  authorizes  EPA's  operating 
budget.  EPA  assumes  the  responsibiUty 
of  apportioning  its'  budget  to  best 
address  society's -cbaUenges  to  walw 
quality.  Infonnaticm  from  the  States  will 
help  Region  6  determine  its  inspection 
priorities. 

14.  Many  comments  were  received 
expressing  concern  that  many  of  the 
water  quality  problems  aaaociated  with 
animal  feeding  operations  were  a  result 
of  smaller,  unregulated  facilities.  Many 
commenters  note  that  these  guidelines 
and  requirements  apply  to  the  larger 
facihties,  and  requested  that  EPA 
develop  regulatoiy  guidelines  for  small 
facihties  which  do  not  fall  under  the 
regulatitxi  of  this  permit.  Several 
concerned  citizens  expressed  the 
opinion  that  the  Bosque  River  Basin 
watershed  was  over  populated  by  dairy 
and  cattle  operations;  and  that  this 
concentrations  of  operations  was  unique 
to  this  watershed.  These  citizens 
requested  that  this  watershed  be 
excluded  from  the  geno^  pennit  and  be 
required  to  obtain  individual  permits  in 
order  to  protect  sur&ce  water  and 
ground  water  resources. 

EPA  agrees  that  of  the  watersheds 
which  are  impaired  by  animal  wailM. 
the  mairsity  of  the  operatians  in  thoM 
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watersheds  are  not  specifically  listed  as 
point  sniircas  in  40  CFR  122.23.  Tiiis 
may  indicate  that  non-point  source 
facilities  are  significant  contributors  to 
water  quality  impairments.  However 
small  facilities  can  oe  designated  as  a 
"point  source"  by  the  EHrector  after  a 
site  assessment  has  been  done,  and  can 
be  regulated  using  this  permit  or 
another  permitting  action. 

EPA  does  not  believe  that  the  Bosque 
River  watershed  is  unique  in  Region  6. 
There  are  severs!  watersheds  in  Region 
6  which  are  heavily  populated  by 
animal  feeding  operations  and  which 
have  impaired  water  quality.  A  review 
of  these  watersheds  with  State  water 
quality  officials  indicates  that  the  water 
quality  impairment  is  likely  to  result  of 
many  factors.  These  factors  would 
include  the  number,  types  and  sizes  of 
facilities,  the  nature  of  the  watershed, 
the  climatic  conditions  of  the  area,  as 
well  as,  contributions  from  unregulated 
facilities  and  non-compliance  problems. 
EPA  believes  that  the  first  step  in 
protecting  the  water  quality  in  these 
watersheds  and  others  in  the  Region 
from  water  quality  impairments  from 
animal  wastes  is  (he  issue  of  this  general 
permit.  This  will  provide  stringent 
requirements  which  are  protective  of 
water  q\iality,  and  at  the  same  time 
provides  EPA  with  a  strong  enforcement 
tool  against  non-compUance.  EPA 
points  out  that  the  issuance  of  this 
general  permit  does  not  preclude  the 
Director  from  requiring  facilities  on  the 
Bosque  watershed  to  apply  for  an 
individual  permit.  Region  6  is  also 
concerned  about  the  animal  waste 
contributions  of  the  non-point  sources 
on  regional  watersheds.  For  this  reason 
Region  6  is  an  active  participant  of  the 
national  workgroup  to  study  EPA's 
activities  and  its  regulation  of  CAFOs. 

15.  Many  commenters  questioned 
why  Region  6  has  "linked**  the  Storm 
Water  NPDES  program  with 
Concentrated  Animal  Feeding 
Operations  (CAFOs).  Several  operators 
and  producer  associations  bebeve  that 
CAFOs  are  exempt  from  the  Storm 
Water  Program  because  their  Standard 
Industrial  Classification  (SIC)  code  is 
0211.  Several  commenters  requested 
clarification  of  the  reference  to  the 
Storm  Water  Program  which  requires 
facilities  covered  by  the  program  to  "at 
a  minimum  obtain  coverage  under  a 
general  permit  promulgated  for  storm 
water". 

The  regulations  which  were 
published  November  16, 1990  (55  FR 
47990)  require  specific  industries  to 
apply  for  NPIXS  permits  which  cover 
storm  water  discbarges.  The  final 
regulation  Usted  14  categories  of 
industries  which  have  "storm  water 


discharges  associated  with  industrial 
activity"  which  require  permitting. 
Category  1  of  the  storm  water 
regulations  included  all  facilities  which 
have  National  Eniuent  Guidelines. 
Feediots  (facibties  with  concentrations 
of  1000  animal  imits  or  more)  have 
National  Effluent  Guidelines  listed  at  40 
CFR  412.  These  facilities  were  required 
to  apply  for  their  storm  water  related 
discharges  on  or  before  October  1, 1992 
or  gain  coverage  imder  a  permit  which 
has  been  issued  to  cover  storm  water 
discharge  requirements.  EPA  has 
included  the  technology  requirements 
published  for  storm  water  discharges  in 
the  general  permit  for  CAFOs.  This 
general  permit  includes  permitting 
requirements  based  on  the  effluent 
guidelines  for  process  waters  (all 
produced  waters  and  runoff  from  the 
areas  of  animal  confinement)  and 
Pollution  Prevention  Plan  to  address 
requirements  for  all  storm  water  related 
discharges.  This  general  permit  satisfies 
all  permitting  requirements  for  the 
feedlot  industry  and  CAFOs. 

16.  Several  comments  received 
requested  a  definition  of  storm  water 
nmoff.  Storm  water  runoff  includes 
runoff  caused  by  rainfall,  snowmelt,  or 
drainage  which  flows  overland  instead 
of  percolation  into  the  soils  due  to 
saturation.  This  term  is  no  longer 
included  in  the  CAFO  general  permit. 

17.  Many  commenters  who 
understood  the  coverage  and  technology 
reqmrements  of  the  storm  water 
program  were  concerned  that  the  storm 
water  permitting  strategy  as  outlined  by 
EPA  would  cause  storm  water  minimum 
requirements  to  be  in  the  process  of 
change  for  several  years,  and  that  this 
would  require  that  the  regulated  public 
under  this  program  to  be  "shooting  at  a 
moving  target"  when  trying  to  construct 
or  meet  permitting  requirements. 

It  is  true  that  the  requirements  for 
storm  water  discharges  from  many 
industries  are  still  being  developed. 
However,  the  technology  standard 
applied  to  feedlot  operations  is  very 
protective  of  water  quality  and  has  been 
in  place  since  1974. 

18.  Many  commenters  noted  that  the 
-economic  analysis  for  the  national 

effluent  guidelines  was  done  twenty 
years  ago.  Several  persons  stated  that 
the  original  cost  of  construction  was 
estimated  at  $24,000-28,000.  and  that 
the  cost  of  constructing  the  same 
structures  today  are  much  higher 
(estimated  at  $100,000).  Many  persons 
requested  that  an  economic  analysis  be 
done  to  determine  the  cost  of  the 
pro{X)sed  permit  requirements.  The 
regulated  public  expressed  concern  that 
the  cost  of  compbance  with  the  permit 
technology  and  recordkeeping 


requirements  would  be  a  serious  burden 
on  the  family  owned  facibties.  Several 
commenters  noted  that  the  cost  of  the 
Texas  permitting  program  had  cost 
dairies  up  to  $200  P^r  cow.  They 
estimated  that  the  requirements  in  the 
proposed  permit  would  cost  dairies 
$300  per  cow.  Many  persons  expressed 
Uie  opinion  that  the  state  regulatory 

f>rograms  were  adequate;  and  that  a 
ederal  permit  was  dupUcation  and  a 
waste  of  tax  dollars.  A  few  commenters 
point  out  that  the  Labor  Statistics  Board 
noted  the  agriculture  industry  as  having 
a  5%  increase  in  employment  while  all 
other  industries  have  dropped.  These 
commenters  state  that  agribusiness 
supports  many  employees  and  related 
businesses,  and  an  economic  impact  en 
the  dairy  industry  will  have  an 
economic  impact  on  the  national 
economy.  Commenters  asked  if  the 
Agency  bad  taken  into  account  the 
effect  this  permit  would  have  on  small 
businesses.  These  commenters 
reminded  EPA  of  the  current 
Administrations  efforts  to  reduce  the 
regulatory  burden  on  small  business. 
They  explain  that  this  additional  cost  of 
doing  business  would  drive  up  costs 
and  have  a  detrimental  effect  on  the 
nations  economy. 

Challenges  to  the  requirements 
established  in  effluent  guidelines  must 
be  made  when  the  guidelines  are 
publicly  noticed.  In  issuing  a  permitting 
action,  EPA  is  imder  no  obligation  to 
defend  either  the  technology  or  the 
economic  analysis  done  in  establishing 
an  existing  effluent  guideline  or  new 
source  performance  standard.  However, 
Region  6  has  provided  information  in 
this  responsiveness  summary  which 
compares  the  current  status  of  the 
economic  impact  to  the  economic 
analysis  which  was  published  with  the 
guidelines.  Region  6  has  also  made  an 
attempt  to  include  the  impact  of  the 
reouired  Best  Management  Practices  and 
Pollution  Preventiim  Plan.  The  July  22. 
1992  draft  notice  summarized  EPA's 
belief  that  this  permit  would  be  more 
economically  beneficial  to  the  regulated 
community  than  the  individual 
application  process. 

The  Clean  Water  Act  requires  that 
EPA  consider  A  "no  discharge" 
technology  where  it  is  feasible  when 
establishing  effluent  guidebnes  for 
industries.  In  the  economic  analysis  that 
was  done  in  the  early  1970*s  it  was 
established  that  the  waste  products 
generated  by  concentrated  animal 
feeding  operations  were  reusable 
resources  and  need  not  be  discharged 
into  waters  of  the  U.S.  The  original 
economic  analysis  for  construction  of      ' 
the  basic  technology  was  done  when  the 
BAT  requirements  for  the  national 
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efQuent  gmdelinaa  (40  CFR  pert  412) 
WOTB  published  in  February  of  1974. 

Several  commenters  indicated  that  the 
original  economic  analjnis  was  m 
loDgar  reabstic  to  determine  aconomk: 
impacts  od  Concentrated  Animal 
Feeding  Operaticms.  In  addition,  several 
commraiters  feh  that  the  cost  of  these 
draft  requiremflots  would  be  so 
burdensome  as  to  force  them  to 
discontinue  their  operations.  Smnral 
commenters  felt  that  the  economic 
impact  of  discontinuing  these 
operations  would  be  evrai  more  severe 
for  the  communities  in  which  they 
operate.  In  response,  the  Agency 
performed  updated  cost  estimates  (uang 
November  1992  dollar  vahies)  for  dw 
improvements  required  for  various 
concentrated  animal  feeding  operations, 
using  installation  and  cost  information 
provided  by  the  Soil  Conservation 
Service,  Tarleton  State  University 
Institute  for  Applied  Research,  and  the 
Texas  Agricultural  Extension  Service. 

These  comparisons  indicate  that  the 
costs  originaDy  developed  were 
reasonable  and  realistic  for  today.  Table 
1  gives  a  summary  of  these  cost 
estimates,  with  a  range  of  approximate 
valuee,  from  basic  minimum 
requirements  to  full  installation  of  all 
best  available  technology,  for  various 
operations. 

Table  i— Approximate  Cost  Estimates 
Foa  Waste  Storage  Ponds,  Diver- 
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Typtoi  oper- 
ation 


Dairy „. 
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Cost  tor  pne- 
(Sum  8i28  oper- 
ation 


200hM(t- 

$20,000. 
300  head— 

$40,000. 
750h«a<^ 

$40,000. 
9.000  bMi— 

$85.00a 


Cost  for  iBiga 
stia  oparaUon 


TOOhnci- 

$66.0oa 
1.000  head— 

$70,000. 
2,500  h«ad- 

$66,000. 
100,000  bM»- 

$165,000. 


The  cost  estimates  developed  when 
the  original  regulations  were 
promulgated  in  1974  were 
approximately  $24,000  to  $28,000  for 
installaticMi  of  a  comparable  "no 
discharge  technology"  type  of  system. 
These  costs  established  in  1974,  when 
extrapolated  to  1992  dollars  using  the 
standard  Engineering  News  Record  cost 
indexes  for  construction  of  this  type  of 
waste  management  facility,  increased  to 
approximately  $98,000.  The  cost 
estimates  shown  in  Table  1  were 
developed  from  current  cost  information 
(1992  dollars)  for  these  types  of 
facilities.  This  comparison  clearly 
shows  that  the  cost  estimates  are  well 
vx-ithin  the  original  estimates  iat  the 
instillation  of  the  required  technt^ogy. 


Information  has  bean  recuved  from 
other  enviroiuaental  prdMsioBala. 
currently  aagaged  in  providing  thaaa 
services,  on  the  costs  aasodatad  with 
improvements  baaed  on  the 
requirements  of  the  draft  raeulationa. 
TIbs  infermaticm  indicates  that  these 
cost  estimates  are  within  the  ran^  of 
raaaoD^>le  and  realistic  costs  for  these 
tjpaa  of  available  technology.  One 
report  pdpepared  by  an  individual  had 
costs  for  specific  items  that  were  up  to 
ten  times  the  current  costs  for  these 
avail^le  services,  and  had  many  items 
listed  is  thair  costs  estimatas  (&g.  oo- 
site  dewatering  equipment,  application 
prepared  by  an  engineer,  plastic  covers 
for  manure  piles,  etc.)  that  are  not 
required  under  the  reqturements  of  this 
final  permit  Evan  with  all  of  theae  extra 
unnecessary  costs  added  into  te 
estimate,  tbe  econonoic  impact  was  an 
increee  of  less  than  4  pwcent  over 
cmroit  costs  imdar  eadstiiig  state 
regulations. 

EPA  provides  economic  analyses  in 
establishing  a  requirement  of  a  new 
technology.  EPA  is  not  required  to 

Eravide  an  economic  analysis  for  the 
est  management  practicas  (BMP's)  or 
recordkeeping  included  in  permits  to 
insure  the  compliance  with  effluent 
hmitations  and  a  record  of  that 
compliance.  However.  Region  6 
recognizes  that  the  cost  of  complianca 
with  the  management  practices  acd 
recordkeeping  requirements  of  the 
permit  constitute  an  additional  cost  to 
the  permittee.  Region  6  has  made  a 
sincere  efibrt  to  reduce  the  burden  of 
these  requirements  by  reducing  and/or 
modifying  many  of  these  where  water 
quality  will  not  be  compromised. 
The  pollution  prevention  plan 
required  by  the  final  permit  will  have 
several  components,  including  a  site 
map  of  the  facility  (existing  maps  or 
U.S.G.S.  maps  may  be  used),  a  list  of  the 
potential  pollutant  sources,  size  of 
retention  capacity  and  site  specific 
factors,  construction  specifications, 
information  on  direct  hydrologic 
connection;:,  land  applk^ation  rates  and 
calculations,  waste  handling 
procedures,  and  recordkeeping 
requirements.  Cost  estimates  provided 
by  environmental  professionals  for 
drawing  this  information  together  and 
developing  a  pollution  prevention  plan 
range  begin  at  approximately  $2500  and 
increase,  depending  on  the  amount  of 
work  involved.  However,  these 
estimates  were  based  on  the  Pollution 
Prevention  Plan  (PPP)  which  was 
published  with  the  proposed  permit 
which  included  more  documeatation 
than  the  PPP  in  the  final  permit 

Region  6  believes  that  some  of  the 
documeotation  and  all  of  the 


raconlka^uag  can  be  prepared  by  tha 
oparatoi  at  little  expense.  Much  of  thia 
infarraatian  is  already  required  by  state 
specific  progiams,  and  tharafore  dw 
pollution  pravantian  plan  is  a  vehicle  Id 
compile  the  pertinant  information  and 
datarmiae  the  additional  measures  that 
wiU  be  raquirad  to  reach  compliance 
wkh  this  final  permit  There  i«  no 
reqairaraaBt  that  a  Professianal  Enginear 
prepare  the  pollution  prevention  pnlan.  It 
may  be  prepared  by  a  representative  of 
the  Soil  Conservation  Service,  an 
Eaginaer  or  other  aDviroBraectal 
proJMsional.  or.  in  many  cases,  tha 
adlity  operator  himself.  The  pollution 
prevention  plan  muat  include  all 
components  listed  in  the  reouireBaants 
of  diis  final  parnit,  much  ol  which  will 
be  provided  oy  the  ladiity  operator 
anyway.  The  facility  operator  may 
choose  to  com{>ile  this  information  and 
develop  the  pollution  p>revention  plan 
himself,  thus  reducing  the  cost  even 
further.  The  racordkeeping  raquiremoits 
are  for  documentation  of  ongoing 
implementation  of  this  final  permit  and 
should  be  done  by  the  facibty  operator 
and  staff.  The  cost  of  additional  ontaide 
proissakmals  should  not  be  required  to 
provide  this  information.  Several 
cominenters  indicated  that  no  other 
state  or  region  had  requirements  as  strict 
as  those  required  in  the  draft  permit  In 
response,  the  Ageacy  believes  that  the 
requirements  li^ed  in  the  draft  permit 
reflect  the  regutlations  as  they  are  now 
in  place,  and  as  they  have  been  since 
the  national  effluent  guidelines  were 
promulgated  in  1974.  Many  of  the  best 
management  practicaa  and  pollution 
prevention  plan  reqxiireroents  reflect  tha 
best  technology  available  as  developed 
in  1991  in  the  storm  water  program. 

In  addition,  there  are  several  states 
that  have  requirements  as  strict  or  even 
stricter  than  the  minimum  requirements 
set  forth  in  the  draft  permit  In  a  report, 
"Livestock  and  Poultry  Waste 
Management:  Problems  and  Solutions," 
pr^tared  for  the  Office  of  Policy, 
Planning  and  Evaluation,  U.S. 
Environmental  Protection  Agency,  in 
May  1991,  summaries  of  seve.-al  state 
programs  indicate  that  Ohio,  Oregon 
and  Florida  all  have  programs  that 
reflect  more  stringent  requirements. 
Additional  states,  such  as  California  and 
Kansas,  also  have  requirements  as  strict 
or  stricter  than  the  Agency's 
requirements  for  this  permit. 

While  EPA  does  not  wish  to  place  an 
economic  burden  on  the  meat,  poultry. 
and  dairy  industries,  it  must  remind  die 
regulated  public  that  permitting 
responsibility  and  the  retention 
technology  for  these  industries  were 
established  as  regulations  almost  20 
years  ago.  Those  facilities  which  remain 
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unpeniutted  and  without  the  retention 
capacity  to  retain  the  25  year,  24  hour 
storm  event  have  been  in  violation  of 
federal  law  since  1976  or  for  the  life  of 
their  business,  which  ever  came  later. 
These  fscilities  which  have  been 
noncompliant  with  the  requirements  of 
the  regulations  and  the  Clean  Water  Act 
have  enjoyed  an  economic  benefit  over 
other  facilities  which  have  complied 
with  the  estabhshed  requirements. 

19.  Many  commenters  expressed 
concerns  over  how  this  permit  conforms 
with  the  Paperwork  Reduction  Act  and 
the  Regulatory  Flexibility  Act.  Some 
commenters  questioned  bow  the  Agency 
could  state  that  this  permit  would  be 
less  paperwork  and  how  it  would  create 
an  economic  benefit  for  the  regulated 
community.  In  addition,  several 
commenters  were  concerned  about  the 
effect  of  this  permit  on  small  businesses. 

EPA's  action  in  today's  permit  does 
not  require  EPA  to  perform  additional 
activities  under  the  Paperwork 
Reduction  Act.  The  Agency  notes  that, 
while  some  paperwork  is  required  in 
order  to  meet  the  requirements  of  this 
final  permit,  it  is  substantially  less  than 
the  amount  of  paperwork  required  to 
file  an  application  and  comply  with  an 
individual  National  Permit  Discharge 
Elimination  System  fNPDES)  permit. 
Permits  are  required  for  these  facilities 
under  the  Clean  Water  Act  of  1972.  and 
the  two  vehicles  available  for  i>ermitting 
are  this  General  Permit  and  an 
individual  permit.  Individual  permitting 
is  very  time-consuming  for  both  the 
applicant  and  the  Agency,  and  requires 
much  more  paperwork,  effort  and 
expense  for  the  appUcant.  In  addition, 
the  documentation  requirements  of  the. 
General  Permit  for  pollution  prevention 
activities  are  the  minimum  acceptable 
requirements  to  the  Agency  for  any 
industrial  permit  for  CAFOs  and  would 
also  be  included  in  any  individual 
permit  issued  for  a  concentrated  animal 
feeding  operation.  Thus,  compliance 
with  this  final  permit  does  reflect  the 
principles  of  the  Paperwork  Reduction 
Act,  44  U.S.C  3501  et  seq.,  as  well  as 
providing  an  economic  benefit  in  the 
form  of  reduced  costs  for  application 
and  comphance.  The  information 
collection  reouirements  of  this  permit 
have  already  been  approved  by  the 
Office  of  Management  and  Budget  in 
submissions  made  for  the  NPDES 
effluent  guidelines  and  the  storm  water 
programs  under  provisions  of  the  Gean 
Water  Act. 

Section  of  the  Regulatory  Flexibility 
Act.  requires  that  the  Agency  assess  the 
impact  of  rules  on  small  entities.  The 
regulatory  definition  of  Concentrated 
Animal  Feeding  C)perati(nis 
promulgated  by  EPA  in  1976  (40  CFR 


part  122,  appendix  B)  addresses 
medium  and  large  operations  (300 
slaughter  cattle,  200  dairy  cattle,  750 
swine.  150  horses,  3000  sheep  or  lambs, 
16,000  turkeys,  9000  laying  hens  or 
broilen,  1500  ducks,  or  300  animal 
units,  or  more).  Therefore,  this  permit 
excludes  small  businesses  Mrith 
operations  of  less  than  these  numbera  of 
animals,  unless  specifically  designated 
by  the  Director,  llie  Director  would 
evaluate  these  factora  as  well  as 
potential  impacts  to  water  quahty  of 
surface  waters  of  the  U.S.  or  significant 
contributions  of  pollutants  to  tnose 
watera,  in  the  designation  process. 

B.  Comments  on  Part  I  of  the  Ceneml 
Permit — Coverage  and  Eligibility 

1.  From  the  comments  received  it  is 
apparent  that  many  persona  may  be 
confused  about  the  definition  of  a 
Concentrated  Animal  Feeding  Operation 
as  a  point  source  of  pollutants  reqtiiring 
an  nIpDES  permit.  Some  comments 
questioned  if  pasture  areas  were  subject 
to  regulation. 

The  regulatory  definition  found  at  40 
CFR  122.23  and  part  122  appendix  B 
encompasses  all  animal  operations 
which  have  industrial  characteristics. 
The  definition  "concentrated  animal 
feeding  operation"  includes  the  number 
of  animals  confined;  the  length  of  time 
the  animals  are  confined  at  the  facility; 
and  the  t)i>e  of  the  confinement.  The 
definition  does  not  include  areas  of  the 
facility  where  crops  or  forage  crops  are 
maintained  throughout  the  growing 
season.  The  definition  is  induded  in  the 
Part  vn.  of  the  general  permit. 

2.  Several  comments  received  voiced 
disagreement  with  the  appropriateness 
of  the  phrase  "confined  in  pasture 
operations". 

Confined  in  pasture  operstions 
represents  the  restriction  of  pastured 
animals  by  a  fence,  wall,  natural 
impasse  or  other  such  barrier  to  prevent 
these  animals  from  free  movement  off  of 
property  or  pasture.  Confinement  of 
animals  on  pasture  lands  are  not 
regulated  under  this  permit.  This 
general  permit  regulated  ihe  pollutants 
from  areas  where  animals  are  confined 
in  concentrated  situations. 

3.  Many  persons  requested  that  EPA 
explain  the  significance  of  the  "Aha 
Verde"  court  decision,  and  how  that 
relates  to  the  exemption  from  NPDES 
requirements  for  those  facilities  which 
do  not  discharge.  Some  pereons  believe 
that  the  decision  in  this  case  removes 
the  incentive  for  faciUties  to  "over 
build"  to  avoid  permitting 
requiremoits,  and  therefore,  the  extra 
environmental  protection  of  a  system 
that  truly  never  discharges.  Several 
commentera  believed  that  the  retention 


capacity  design  to  contain  the  25  year, 
24  hour  storm  event  excluded  a  facility 
from  NPDES  permitting  requirements. 

It  is  not  witnin  the  scope  of  EPA's 
authority  to  determine  the  significance 
of  the  courts  ruling  in  the  Aha  Verde 
case.  In  the  Alta  Verde  case  the  courts 
ruled  that  a  retention  structure  which 
was  built  to  retain  all  runoff  from  the  25 
year,  24  hour  storm  event  was  not 
exempted  bom  obtaining  an  NPDES 
permit,  and  that  all  discharges  from 
such  a  facility  would  be  considered  in 
violation  imless  in  comphance  with  an 
NPDES  permit.  Region  6  believes  the 
Aha  Verde  case  corroborates  the 
explanation  given  by  Region  6  in  the 
preamble  of  the  proposed  permit 
pubbshed  July  22, 1992  (57  FR  32475}. 
Where  a  facility  has  built  a  retention 
tyatem  which  has  the  capacity  to  retain 
the  25  year,  24  hour  storm  event,  and 
the  facility  maintains  that  capacity 
properly,  any  discharges  due  to  the 
occurrence  of  extreme  rainfall  events 
will  not  be  a  violation  of  the  Clean 
Water  Act  if  those  discharges  are  in 
compliance  with  an  NPDES  permit.  The 
regulations  at  40  CFR  part  122  appendix 
B  state  that  if  a  faciUty  discharges  only 
in  the  event  of  the  25  year^  24  hour 
storm  event,  then  the  facility  is  not 
ccmsidered  to  be  a  point  source 
discharger.  This  means  the  only 
discharges  which  can  be  discharged 
virithout  violating  the  CWA  are  those  in 
compliance  with  an  NPDES  permit,  or 
as  a  result  of  the  statistical  event  which 
happens  only  about  once  every  25  years. 
The  Court  in  Alta  Verde  ruled' that  the 
design  capacity  of  the  retention 
structure  is  irrelevant  in  determining 
Clean  Water  Act  jurisdiction.  It  is  not 
possible  for  a  facility  to  predict  with 
certainty  the  design  capacity  needed  to 
retain  the  volume  from  largest  secession 
of  chronic  rainfall  events  that  may  occur 
between  25  year,  24  hour  events 
(approximately  a  25  year  period). 

4.  Many  persons  requested 
clarification  on  whether  the  definition 
includes  stockyards  faciUties.  These 
commenters  contend  that  these 
operations  do  not  generate  much  wastes 
and  that  the  requirements  in  the  permit 
would  put  an  economic  hardship  on 
these  businesses.  Several  commenters 
requested  that  EPA  add  the  word 
"consecutive"  to  the  reference  to  45 
days  in  the  definition.  One  commenter 
requested  that  the  definition  be  changed 
to  include  facilities  on  which  animals 
were  fed  and  maintained  for  29  days  out 
of  a  12  month  period. 

The  definition  requires  EPA  to 
regulate  facilities  through  NPDES 
permitting  if  animals  are  on  the  facility 
for  45  days  or  more  out  of  a  12  month 
period.  Region  6  believes  strongly  that 
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it  is  clearly  the  intent  of  the  regulation 
to  include  feedyards  and  stock  yards 
which  have  animals  maintained  and  fad 
for  45  days  a  year  at  the  facilities.  It  is 
irrelevant  whether  they  are  the  same 
animals  for  the  45  day  duration,  or 
whether  it  is  a  consecutive  45  days.  It 
is  beyond  the  scope  of  Region  6's 
authority  to  amend  a  promulgated 
regulation. 

5.  Many  persons  and  producer  groups 
requested  clarification  on  the  terms 
"continuous  flow  watering  systems" 
and  "liquid  manure  handling  systems" 
to  determine  which  poultry  operations 
will  be  subject  to  permitting  under 
NPDES. 

Poultry  fecilities  which  have  no 
discharge  at  all  to  waters  of  the  U.S.  are 
not  point  sources  under  the  regulatory 
definition  (40  CFR  122.23  and  122 
appendix  B)  and  are  not  required  to 
obtain  NPDES  permits.  This  describes 
poultry  houses  which  are  exclusively 
under  roof,  which  have  no  liquid  or 
fluid  wastewaters,  and  which  removes 
or  distributes  all  solid  wastes  and 
manure  to  proper  agricultural  uses 
shortly  after  collection.  However, 
Region  6  believes  that  facilities  which 
are  described  in  the  regulatory 
definition  as  a  point  soiuce,  i.e.,  have  a 
process  water  discharge,  must  have  an 
NPDES  permit.  This  includes  those 
fecilities  which  stockpile  or  land 
dispose  of  manure  such  that  rainwater 
or  the  adjacent  watercourse  removes 
significant  amounts  of  pollutants  to 
waters  of  the  U.S.  These  facilities  have, 
in  fact,  established  a  crude  liquid 
manure  handling  system  and  are 
considered  to  be  point  source 
dischargers  if  the  niunber  of  animals 
confined  at  the  facility  meets  the 
regulatory  definition  of  concentrated 
animal  feeding  operations. 

6.  Many  persons  supported  the 
concept  of  general  permit  coverage  with 
the  no  submittal  of  a  notice  of  intent  to 
the  Director.  However,  many,  persons, 
state  and  federal  agencies  expressed 
concern  that  EPA  would  not  have  a 
record  of  the  permittees  for  enforcement 
of  the  permit.  Many  commenters  stated 
that  if  EPA  was  not  going  to  track  the 
permittees  directly,  it  should  not 
impose  the  program  and  leave  CAFO 
regulation  up  to  the  states. 

Region  6  agrees  that  a  Notice  of  Intent 
is  an  appropriate  tool  in  confirming 
which  facilities  are  covered  by  the  terms 
and  conditions  of  the  general  permit. 
Region  6  is  including  a  NOI  form  as 
appendix  B  of  the  general  permit.  EPA 
believes  this  will  enhance  the  Region's 
ability  to  track  and  enforce  the  terms  of 
the  general  permit. 

7.  Many  persons  requested  that 
facilities  which  have  applied  to  Region 


6  for  an  NPDES  permit  prior  to  the 
issuance  of  the  general  permit  be 
granted  coverage  under  the  permit  when 
it  is  issued.  And,  that  the  coverage 
extend  retroactively  back  to  the  date  the 
application  was  submitted. 

m  accordance  with  Part  LB. 3.  of  the 
general  permit  faciUties  which  have 
appUed  for  an  NPDES  permit  will  be 
covered  automatically  Dy  this  permit. 
However,  EPA  cannot  extend  the 
authority  of  an  NPDES  permit  into  the 
past  and  is  not  able  to  cover  facilities 
from  the  time  of  application.  The  Clean 
Water  Act  requires  thet  any  discharge  be 
in  accordance  with  an  NPDES  permit. 
This  is  why  a  permit  application  is  to 
be  filed  180  days  prior  to  discharging 
into  waters  of  the  U.S. 

8.  Many  comments  expressed  concern 
that  permit  coverage  was  only  for  a  five 
year  term.  Facility  owners  and  bankers 
stated  that  it  would  be  impossible  for 
facilities  to  obtain  loans  on  a  facility  if 
its  environmental  requirements  could 
change  in  five  years.  Sections 
402(b)(1)(B)  of  the  Clean  Water  Act  and 
U.S.  Code  section  1342(b)(1)(B)  requires 
that  permits  imder  NPDES  be  issued  for 
a  fixed  term  not  to  exceed  five  (5)  years. 
Federal  regulations  found  at  40  CFR 
122.46(a)  clearly  state  that  NPDES 
permits  are  effective  for  a  fixed  term  not 
to  exceed  5  years.  EPA  can  require  that 
a  permit  be  renewed  more  frequently, 
but  cannot  extend  the  duration  beyond 
the  5  years.  All  NPDES  permittees, 
which  include  many  different  categories 
of  industries,  have  addressed  the 
budgetary  concerns  of  meeting  permit 
limitations  which  may  change  after  a  5 
year  term  since  the  inception  of  the 
NPDES  program  in  1972. 

9.  Several  comments  were  received 
regarding  the  coverage  of  duck  facilities 
after  1974.  The  commenters  felt  this 
only  added  confusion  to  the 
requirements  and  further,  that  they  had 
no  knowledge  of  any  duck  facilities  in 
any  of  the  four  states  covered  by  the 
permit.  EPA  has  reason  to  believe  that 
there  are  some  duck  breediqg  facilities 
in  the  Region.  In  addition,  this  general 
permit  will  provide  requirements  for 
any  new  facihties  whidi  may  begin 
operation  in  the  future. 

10.  The  U.S.  Fish  and  Wildlife  Service 
requested  that  EPA  participate  in  a 
meeting  to  discuss  and  evaluate 
environmental  impact  data  gathered  by 
the  Fish  and  Wildlife  Service.  While 
being  supportive  of  the  general  permit, 
Fish  and  WildUfe  suggested  additional 
permitting  requirements  to  insure  the 
protection  of  endangered  and  threatened 
species  and  their  habitat. 

EPA  met  with  and  discussed  data 
obtained  by  the  U.S.  Fish  and  Wildlife 
Service  and  discussed  several 


permitting  requirements  to  insure 
impacts  to  endangered  and  threatened 
species  were  addressed.  Region  6 
included  several  requirements  to  the 
final  permit  to  insure  compliance  with 
the  Endangered  and  Threatened  Species 
Act.  No  facihty  can  gain  coverage  under 
this  general  permit  if  there  would  be 
any  adverse  impacts  to  an  endangered 
or  threatened  species  or  their  habitat. 
Severe!  permit  requirements  were  added 
in  response  to  comments  by  several 
entities  and  agencies.  It  was  the  Best 
Professional  Judgement  of  EPA  that 
these  requirements  be  included  in  the 
permit  to  insuire  that  all  impacts  be 
properly  addressed.  Among  these  are:  1. 
The  permittee  will  immediately  report 
any  fish  or  bird  kills  to  the  Fish  and 
Wildlife  office  nearest  to  the  facihty;  2. 
A  site  specific  rain  gauge  will  be 
required  to  establish  permit  compliance; 
3.  Notice  of  intent  be  required  of  the 
facilities  to  be  covered;  and  4.  The  use 
of  pasture  or  crop  lands  to  "filter" 
discharges  prior  to  entering  a  water  of 
the  U.S.  be  allowed  as  a  management 
practice  for  those  facilities  which  are  in 
danger  of  imminent  discharge,  even  in 
the  event  of  saturated  conditions.  EPA 
believes  that  the  conditions  of  the  final 
permit  will  be  effective  in  preventing 
discharges  and  management  practices 
from  affecting  fish  and  wildlife, 
including  endangered  spedes. 

11.  Many  persons  were  confused  with 
the  terms  umd  in  the  Agency's  decision 
under  the  National  Environmental 
PoUcy  Act  (NEPA);  and  terms  used  in 
the  coverage  portion  of  the  general 
permit  to  describe  the  requirement  of  an 
environmental  review  prior  to  coverage 
for  new  facilities  with  Performance 
Standards  for  New  Pollutant  Sources  (40 
CFR  Part  412).  The  terms  commented  on 
were:  environmental  review; 
environmental  assessment  or 
environmental  evaluation;  and 
environmental  impact  statement. 

The  term  "environmental  review" 
will  be  included  in  the  permit's 
definition  section  to  give  a  regulatory 
definition  of  the  process  the  Agency 
uses  in  its  evaluation  under  the  National 
Environmental  PoUcy  Act.  The  terms 
"review",  "assessment",  and 
"evaluation"  are  distinct  phases 
associated  with  the  NEPA  process,  their 
meaning  being  the  same  as  would 
appear  in  a  common  dictionary. 
However,  the  following  definitions  are 
provided  to  clarify  the  terms  as  used  by 
EPA. 

An  envimnmenta]  review  is  defined  at 
40  CFR  6.101(c)  as  the  process  whereby 
an  evaluation  of  the  environmental 
information  provided  by  the  permit 
applicant  is  undertaken  by  EPA  to 
identify  and  evaluate  the  related 
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environmffiital  Imptcts  to  detennliM  if 
there  will  be  an  ugnificant  impect  to  the 
environment  from  the  new  fKiiity.  The 
EPA  ic  Tequired  by  law  to  conduct  this 
environmental  review  prior  to  issuing 
any  permit  to  a  facility  with  New  Source 
Performance  Standards.  These  standards 
have  been  through  the  regulatory  review 
process  and  app^  to  any  facility 
constructed  after  the  standard  became  a 
regulation.  The  Agency  is  prohibited 
from  permittinB  any  discharge  with  new 
source  standards  unless  the  review  has 
been  done  and  a  findiing  has  been  made. 

The  terms  environmental  assessment 
and  environmental  evaluation  are 
defined  at  40  CFR  6.105(d)  as  concise* 
public  documents  for  which  EPA  is 
remonsible  and  are  prepared  to  provide 
suffidoit  data  and  analysis  to  determine 
whether  an  Environmental  Impact 
Statement  (EIS)  or  Finding  of  No 
Significant  Impact  (FNSI  or  PONSI)  is 
requbed.  Vfhea  the  environmental 
review  indicates  that  thwe  are  no 
significant  impacts  anticipated  or  when 
the  project  is  altered  to  eliminate  any 
significant  advwse  impacts,  a  FNSI  shall 
be  issued  and  made  available  to  the 
public  The  FNSI  shall  list  any 
mitigation  measures  necessary  to  make 
the  recommended  aharnative 
environmentally  acceptable.  The  public 
is  allowed  to  comment  on  the  Agency's 
finding,  and  to  provide  information 
either  supporting  the  FNSI  or  to  the 
contrary  during  the  permit  pubUc 
comment  period. 

The  Agency,  however,  may  determine 
that  it  must  prepare  a  Notice  of  Intent 
and  Environmental  Impact  Statement. 
This  process  is  described  at  40  CFR 
6.105(e).  When  the  environmental 
review  indicates  that  a  significant 
impact  may  occur  and  si^ficant 
adverse  impacts  cannot  be  eliminated 
by  making  changes  in  the  project,  a 
notice  of  intent  to  prepare  an  EIS  shall 
be  published  in  the  Federal  Register. 
Draft  and  final  EIS  shall  be  prepared 
and  disseminated.  The  final  EIS  shall 
list  any  mitigation  measures  necessary 
to  make  the  alternative  environmentally 
acceptable. 

EPA  would  like  to  caution  operators 
that  the  decisions  described  above  must 
go  to  Public  Notice  for  a  minimum  of  30 
days  prior  to  a  final  decision  being 
made.  The  entire  process  can  take 
several  months  to  complete.  An 
Environmental  assessment  and  review 
should  be  initiated  by  the  permittee 
several  months  in  advance  of 
constructing  a  new  facility  or  expansion 
of  a  facility  to  over  100  animal  tmits 
(part  a.  of  the  regulatory  definition  at  40 
CFR  part  122  appendix  B  or.  part  a.  of 
the  regulatory  definition  that  is 
included  in  Part  VII.  of  this  permit). 


12.  Many  parsons  commented  on  the 
need  for  an  Environmental  ImfMct 
Statement  f(»  discharges  frtim  CAFOs. 
Some  coouneots  questioned  the  need  for 
an  Environmental  Impact  Statement 
(EIS)  indicating  that  the  cost  of  an  EIS 
would  place  a  severe  economic  burdm 
on  the  regulated  facilities.  Many  persons 
expreased  coocem  that  the  econcNnic 
burdflo  would  discourage  new 
businesses  or  expansion  of  existing 
businesses. 

The  Agency  is  required  by  law  to 
prepare  an  Elis  where  it  finds  that 
significant  snviroiunental  impacts  may 
occur  as  a  result  of  the  new  facility.  In 
this  case,  all  CAFOs  with  1000  animal 
units  w  more  (part  a.  of  the  regulatory 
definition  that  is  included  in  Part  VIL  of 
this  permit)  that  have  been  constructed 
since  February  of  1974  are  considered  to 
be  the  "new  sources"  which  have  new 
source  performance  standards.  The  EPA 
is  mandated  to  regulate  in  accordance 
with  the  authority  provided  to  it  by 
Congress  and  is  not  authorized  to 
circumvent  the  law  regardless  of  its 
economic  impact 

13.  Some  comments  expreased 
disagTBemoit  with  the  Finding  Of  No 
Significant  Impact  which  was  published 
with  the  proposed  general  permit.  Some 
of  these  comments  cited  water  quality 
reports  for  the  Enth  and  Bosque  County 
areas.  The  commentors  believed  that 
due  to  the  ooncentretion  of  CAFOs  in 
this  area  the  water  quality  impacts  from 
discharges  from  the  retainment 
structures  would  constitute  a  significant 
impact  and  that  CAFOs  on  the  Bosque 
River  Basin  watershed  should  be 
evaluated  in  an  Environm«ital  Impact 
Statement.  Several  letters  expressed  the 
opinion  that  EPA  had  not  sufficiently 
evaluated  the  potential  impacts  in  this 
watershed,  and  had  made  judgments 
based  on  insufficient  study  of  the 
known  water  quality  problems  in  the 
area.  In  addition,  these  commenters 
stated  the  opinicm  that  EPA's  use  of  a 
general  permit  to  regulate  all  CAFOs 
was  inappropriate.  These  commenters 
beUeve  that  Erath  County,  Texas  should 
be  excluded  from  the  general  permit.  It 
was  the  stated  opinion  of  these 
commenters  that  EPA  had  not 
adeouately  addressed  water  quality, 
drinking  water  aquifers,  closure  of 
facilities,  and  odor  control. 

While  EPA  agrees  with  commenters 
that  animal  wastes  have  had  an  impact 
on  this  watershed  (see  answer  A.  14.). 
Region  6  believes  that  the  Finding  of  No 
Sipiificant  Impact  is  appropriate  for  the 
fatties  which  are  already  in  operation 
and  which  will  be  compliant  with  the 
permit  requirements.  The  permit 
requirements  are  considered  to  mitigate 
for  any  water  quality  impacts  since  the 


new  source  performance  standards  were 
developed  to  insure  an  environmentally 
safe  disdbaige  and  the  effluent  limits  of 
no  discharge  take  into  aoxmnt  the  state 
water  quality  standards  for  the  receiving 
stream. 

In  preparing  the  proposed  permit,  a 
list  of  possible  impacts  from  CAFO 
facilities  wras  compiled  from  various 
sources  to  determine  the  potential 
environmental  impacts  from 
concentrated  animal  feeding  and 
maintenance  operation  activities. 
Among  these  impacts  are:  (1)  Surface 
water  quality  impacts  irom  discharges 
and  the  handling  of  the  wastes 
generated  at  the  site;  (2)  groundwater 
impacts  caused  by  seepage  from  the 
retention  lagoons  and  over-applicati(ni 
of  the  wastes  to  land;  (3)  endangerment 
to  pubUc  health  by  the  contamination  of 
drinking  water  by  the  animal  wastes 
which  are  generated  at  these  facilities; 
(4)  public  health  nuisance  caused  by 
odora  and  the  resulting  attraction  of 
insects  to  the  area;  (5)  adverse  efiiacts  to 
endangered  species  and  other  wildUfe 
by  the  location  or  by  the  land 
application,  disposal,  or  management  of 
the  animal  wastes;  and  (6)  air  quality 
impacts  fitim  the  contribution  of 
methane  and  other  gases  whidi  are 
associated  with  the  management  and 
storage  of  animal  wastes. 

These  impacts  were  evaluated  in  the 
development  phase  of  writing  the  draft 
general  permit.  The  general  permit 
proposed  in  )uly  included  many 
requirements  to  mitigate  or  control  the 
environmental  impacts  associated  with 
CAFOs.  Based  on  the  information 
mentioned  above,  the  Agency  evaluated 
agricultural  information,  state  water 
quality  inventories  and  reports,  uid 
national  information  on  water  quality 
problems  associated  with  animal  waste 
management.  It  was  the  finding  of  the 
Environmental  Services  Division  at 
Region  6,  that  the  conditions  of  the 
permit  and  the  effluent  guidelines 
provided  adequate  requirements  to 
control,  or  mitigate  all  significant 
impacts  from  Concentrated  Animal 
Feeding  Operations  which  were  already 
constructed  and  operating. 

It  is  the  finding  of  Region  6  that  the 
most  frequent  water  quality  and 
environmental  impacts  are  those 
associated  with  the  land  disposal  of 
wastes  generated  by  CAFO  facilities. 
EPA  has  included  specific  requirements 
in  the  proposed  {>ermit  to  regulate  the 
waste  disposal  activities  Additionally, 
the  environmental  assessment  indicates 
that  overflows  from  the  wastewater 
containments  can  be  controlled  by 
frequent  removal  of  concentrated 
wastewatera  and  diversion  of  rain 
watera.  Also,  discharges  from  properly 
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operated  facilities  contain  significantly 
less  pollutants  than  a  fodlity  which  has 
been  improperly  operated  and  wastes 
have  been  allowed  to  accumulate  in  the 
retention  structure.  Region  6  believes 
that  it  is  the  accumulation  of  wastes 
which  would  result  in  a  more 
concentrated  and  frequent  discharge 
that  would  cause  environmental 
damage.  The  proposed  permit  includes 
the  necessary  mitigation  recordkeeping 
and  monitoring  to  determine  if  the 
discharges  are  in  compliance  with  the 
permit  requirements  for  proper 
operation  and  management. 

The  Clean  Water  does  not  give  EPA 
the  specific  authority  to  address  ground 
water  and  faciUty  closure  requirements 
for  CAFOs  (see  answer  D.25.  for  a 
discussion  of  the  closure  requirements). 
However,  Region  6  believes  that  the 
pollution  prevention  and  required 
management  practices  under  the  permit 
are  protective  of  ground  water  quality. 
To  the  extent  that  there  is  protection 
imder  more  stringent  State  statutes,  the 
permit  protects  drinking  water.  The 
permit  provides  stringent  requirements 
which  are  protective  of  water  quality, 
and  at  the  same  time  provides  EPA  with 
a  strong  enforcement  tool  against  non- 
compliance. 

Region  6  is  aware  that  these  faciUties 
have  contributed  to  significant  water 
quality  problems  in  areas  where  these 
facilities  are  concentrated  on  a 
particular  waterahed.  EPA  has 
considered  all  available  information  to 
determine  if  more  stringent  permit 
conditions  are  needed.  Region  6 
believes  that  the  water  quality 
impairments  in  the  Bosque  River  Basin 
are  mostly  attributable  to  non-fK)int 
sources  and  non-compliance  with  the 
current  state  program.  It  is  the  finding 
of  this  Agency  that  facilities  which  are 
operating  in  compliance  with  this 
general  permit  will  not  have  a 
significant  impact  on  the  environment. 
It  is  the  determination  of  this  Agency 
that  the  permit  conditions  of  "no 
discharge"  coupled  with  the  required 
best  management  practices  and 
pollution  prevention  will  be  protective 
of  State  water  quality  standards.  If 
facilities  covered  by  this  general  permit 
are  found  to  contribute  to  water  quality 
impairments  the  permit  may  be 
reopened  to  include  more  stringent 
program  elements,  or  the  facilities  may 
be  required  to  apply  for  individual  site 
specific  water  quality  based  permits. 

14.  One  commenter  requested  that 
EPA  place  strict  siting  requirements  in 
the  permit  which  would  eliminate  all 
CAFOs  in  the  Region. 

EPA  does  not  have  the  authority  to 
require  a  six  mile  separation  from  all 
private  residences  aod  public  buildings 


and  areas,  nor  does  the  Clean  Water  Act 
provide  the  authority  to  EPA  to 
eUminate  business.  The  authority  under 
which  EPA  operates,  is  limited  to  the 
regulation  of  discharges  of  pollutants  to 
siirfiace  watere  of  the  U.S. 

IS.  Many  comments  were  received 
requesting  EPA  define  such  terms  as 
"altemative  general  permit"  "individual 
permit"  and  "this  general  permit" 
which  are  used  in  Part  I.D.  of  the 
general  permit.  These  terms  were  in  the 
proposed  general  permit  preamble,  foct 
sheet,  and  permit.  The  section  of  the 
permit  containing  the  bulk  of  these 
terms  has  been  restructured  for 
clarification.  EPA  regrets  any  confusion 
about  the  regulatory  language  in  this 
part  of  the  general  permit.  Where  ever 
the  term  'this  permit'  appeare  it  means 
this  general  permit  whiab  was  proposed 
on  July  22, 1902.  General  permit  is  a 
term  which  describes  a  permit  which  is 
intended  to  cover  a  large  group  of 
permittees  with  one  permit;  this  avoids 
the  administrative  and  resource  burdens 
involved  in  individual  permit  issuance. 
Altemative  general  permit,  altemative 
NPDES  general  permit,  and  individual 
NPDES  permit  all  refer  to  a  permitting 
action  separate  from  this  general  permit 
which  may  be  required  in  the  vent  that 
coverage  by  this  permit  is  not  adequate. 

Simply  stated  mis  provision  means 
that  EPA  has  the  authority,  based  on  its 
judgement,  to  determine  the 
appropriateness  of  this  general  permit 
with  regards  to  any  particular  fecility.  If, 
based  on  site  specific  conditions,  or 
water  quality  concerns,  EPA  believes 
that  this  general  permit  does  not 
provide  adequate  requirements,  EPA 
can  require  me  facility  to  apply  for  an 
individual  permit,  or  a  di^rent  general 
permit.  An  application  for  an  individual 
permit  requires  site  specific  information 
so  that  a  more  site  specific  permit  can 
be  developed  which  addresses  the  water 
quality  concerns  at  that  individual 
fodlity.  Or,  it  may  be  the  determination 
of  EPA  that  a  di^rent  general  permit 
would  provide  more  appropriate 
controls  for  the  facility.  If  this  is  the 
case,  the  Director  could  require  the 
facility  owner/operator  to  apply  for,  and 
then  comply  wiUi  the  other  general 
permit. 

C.  Comments  on  Part  n  of  the  General 
Permit-Affluent  Limitations 

1.  Many  comments  received  requested 
information  on  the  technical 
information  used  to  develop  the  Effluent 
Guidelines  for  feedlots,  and  the  basis  for 
the  application  of  these  guidelines  to 
concentrated  animal  feeding  operations. 
The  information  requested  is  contained 
in  the  Development  Document  for 
Effluent  Limitations  and  New  Source 


Performance  Standards — Feedlot  Point 
Soiut»  Category.  Published  January 
1974.  This  document  is  no  longer  for 
sale  through  the  U.S.  Government 
Printing  Office,  but  can  be  reviewed  at 
a  Government  Repository  Library.  Most 
large  dty  libraries.  State  libraries,  and 
University  Ubraries  provide  an  area  for 
government  dociunents,  and  as  such  are 
Government  Repository  libraries.  In 
preparation  of  a  permit  for  feedlots  EPA 
must,  at  a  minimum  include  the 
technology  requirements  established  in 
the  effluent  guidelines.  The  effluent 
guidelines  apply  to  all  CAFOs  of  1000 
animal  imits  or  more  (feedlots).  Region 
6,  in  preparation  of  the  proposed 
permit,  reviewed  possible  permitting 
requirements  which  would  be  protective 
of  State  water  quaUty  standards.  It  was 
the  best  professional  judgement  of  EPA 
that  the  effluent  guidelines  would  be 
minimum  technology  requirement 
which  could  be  placed  in  a  general 
permit  which  would  be  protective  of 
water  Quality.  Therefore,  EPA  has 
applied  the  effluent  guideline 
technology  to  all  facilities  covered 
under  the  general  permit.  While  this 
may  appear  to  some  persons  to  be 
placing  a  more  stringent  requirement  on 
the  facilities  which  have  less  than  1000 
animal  units,  these  smaller  faciUties 
have  the  permitting  option  of  applying 
for  a  site  specific  individual  permit  It 
is  the  belief  of  Region  6  that  the  cost  of 
other  treatment  options  which  would  be 
protective  of  water  quality  would  be 
more  expensive  than  the  requirements 
in  the  general  permit  It  is  the  opinion 
of  Region  6  that  this  general  permit 
provides  the  most  cost  e&iective 
permitting  option  for  faciUties  under 
1000  animal  imits  which  are  subject  to 
Clean  Water  Act  requirements. 

2.  Several  comments  received 
requested  that  the  terms  BAT  and  BCT 
be  defined  in  the  general  permit  BAT, 
Best  Available  Technology  appUes  to 
the  control  of  toxic  poUutants  and 
poUutants  which  are  not  classified  as 
toxic  or  conventional  pollutants.  BAT 
control  of  these  pollutants  is  achievable 
through  appUcation  of  production 
processes  and  available  methods, 
systems,  and  techniques.  Fot  this  permit 
the  required  BAT,  as  described  in  40 
CFR  412.13,  requires  that  there  be  no 
discharge  of  process  waste  water 
pollutants  to  navigable  watere.  The 
design  standard  reoxiires  the  retention  of 
all  wastewaten  and  runoff  from  a  25 
year,  24  hour  storm  event,  and  the 
proper  of>eration  and  maintenance  of 
the  retention  capacity.  BCT,  Best 
Practicable  Control  Technology  appUes 
to  the  control  of  conventional 
pollutants.  The  limiiations  estabUsbed 
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in  40  CFR  412.22  defin*  the  quality  and 
quantity  of  pollutants  or  pollutant 
properties,  which  may  be  discharged  by 
a  point  source  (CAPO)  sub)ect  to  the 
provisioos  of  this  subpart  after 
application  of  BCT.  Tlie  BAT 
requirement  of  "no  discharge"  meets  all 
BCT  standards  for  the  control  of 
conventional  pollutants.  EPA  haa 
included  a  denniti<m  of  these  terms  in 
the  definition  section  of  the  general 
pmnit  (part  VI). 

3.  Several  comments  were  received 
requesting  a  definition  of  a  25-year.  24- 
hour  storm  event.  This  term  is  defined 
in  part  Vn  of  this  final  permit.  2S-year. 
24-nour  storm  event  is  defined  as  the 
maximum  24-hour  precipitation  event 
with  a  probable  recurrence  interval  of 
once  in  25  years,  as  defined  by  the 
National  Weather  Service  in  Technical 
Paper  Number  40,  "Rainfall  Frequency 
Atlas  of  the  United  States",  May  1961. 
and  subsequent  amendments  or 
equivalent  regional  or  state  rainfjall 
probability  information  developed 
therefrom.  This  means  that  this  storm 
event  has  a  probability  of  occurring 
once  every  25  years  and  includes  the 
maximum  precipitation  occurring  over  a 

24  hour  period. 

4.  Several  persons  requested  that  EPA 
define  "chronic"  or  "catastrophic" 
rainfall  events.  The  terms  chronic  and 
catastrophic  rainfall  appear  in  the 
efiluent  guidelines  requirement  at  40 
CFR  part  412. 

These  refer  to  events  which  may 
resuh  in  an  overflow  of  the  required 
retention  structiue.  Catastrophic  rainfall 
conditions  would  mean  any  single  event 
which  would  total  the  volimie  of  the  25 
year,  24  hour  storm  event.  Catastrophic 
conditions  could  also  include  tornados, 
hurricanes  or  other  catastrophic 
conditions  which  could  cause  overflow 
due  to  winds  or  mechanical  damage. 
Chronic  rainfall  would  be  that  series  of 
wet  weather  conditions  which  would 
not  provide  opportunity  for  dewatering 
and  which  total  the  volume  of  the  25 
year,  24  hour  storm  event 

5.  Several  concerned  citizens  were 
confused  about  the  required  technology 
established  in  the  National  EfDuent 
Guidelines.  It  is  the  understanding  of 
these  citizens  that  properly  sized 
facilities  should  discharge  only  in  the 
event  of  the  25  year,  24  hour  storm 
event.  The  effluent  guidelines  establish 
a  requirement  of  "no  discharge  of 
process  waste  water  pollutants  from  the 
ncility".  However,  the  guideline 
provides  for  no  limitation  to  be  placed 
00  overflows  from  retention  structures 
which  are  properly  coitstructed  and 
operated  to  maintain  the  capacity  of  the 

25  jrear,  24  hour  storm  event  If  dironic 
or  catastrophic  rainfall  cause  an 


overflow  from  a  fodlitv  wdiich  haa  been 
opwated  to  maintain  the  required 
volume  capacity,  then  that  overflow  is 
in  compUimce  with  effluent  guidelines 
and  this  permit. 

A  fadhty  which  only  discharges  in 
the  case  of  the  act\ial  25  year,  24  hotir 
storm  event  is  excluded  from  the 
definition  of  concentrated  animal 
feeding  operation  (40  CFR  122.23  and 
part  122  appendix  B)  and  is,  therefore, 
not  consioned  a  point  source  discharger 
subiect  to  NPDES  permit  requirements 
under  the  Act. 

6.  Several  commenters  were 
concerned  that  the  National  Effluent 
Standards  for  CAFOa  were  mora 
stringent  than  the  State  Standards.  The 
Clean  Water  Act  requires  that  States  set 
water  quality  standards.  Where  these 
state  standards  are  more  stringent  than 
the  national  technology  requirements, 
EPA  is  required  to  use  the  more 
stringent  standard.  EPA  caiuiot  be  less 
stringent  than  the  national  technology 
standard  in  the  development  of  NPDES 
permits.  (Also  see  answers  A4-9.) 

7.  Several  comments  received 
requested  a  definition  of  "all  process 
waste  water".  Process  waste  water  refers 
to  any  process  generated  waste  water 
and  any  precipitation  which  comes  into 
contact  with  any  manure,  litter,  or 
bedding,  at  any  other  raw  material  or 
intermediate  or  final  material  or  product 
used  in  or  resulting  from  the  production 
of  animal  or  poultry  or  direct  products 
(e.g..  milk.  eggs).  Process  generated 
waste  water  is  defined  as  water  directly 
or  indirectly  used  in  the  operation  of  a 
CAFO  for  any  or  all  of  the  following 
including  but  not  limited  to:  Spillage  or 
overflow  from  animal  or  poultry 
watering  systems;  washing,  cleaning,  or 
flushing  pens,  bams,  manure  pits,  or 
other  feedlot  facilities;  direct  contact 
swimming,  washing,  or  spray  cooling  of 
animals;  and  dust  control.  This 
definition  is  included  in  the  definition 
section  of  the  CAFO  general  permit,  part 

vn. 

8.  The  U.S.  Fish  and  Wildlife  Service 
submitted  comments  expressing 
concern  that  playa  lakes  are  being  used 
as  animal  waste  retention  ponds  at 
many  CAFOs  in  the  western  U.S.  to  the 
detriment  of  migratory  birds  which  use 
the  same  playas  for  loafing,  feeding,  and 
breeding.  Many  other  commenters  also 
questioned  the  use  of  playa  lakes  as 
retention  structures  for  CAFOs, 
essentially  ccmtending  they  are  waters 
of  the  U.S.  to  which  the  permit  should 
pn^bit  discharges.  Other  commenters 
disagreed,  however,  noting  that  cleaning 
out  a  playa  lake  and  building  a  new 
retmtion  structure  at  the  same  fecility 
would  be  very  costly  and  prt^bly 
would  not  provide  any  environmental 


benefit  One  coounenter  stated  the  use 
of  a  playa  lake  is  more  environmentally 
sound  because  Uiey  are  naturally  lined 
with  caliche  and  clay  which  protects 
groimd  water. 

lliere  is  merit  to  each  of  these 
concerns.  Many  small  playa  lakes  have 
historically  been  used  as  retention  units 
by  CAFOs  with  varying  degree  of 
environmental  eSect.  Some  have  been 
rendered  imfit  for  some  of  the  uses 
which  uncontaminated  lakes  enjoy. 
Conversely,  some  may  have  been 
improved,  i.e.,  but  for  their  use  as  a 
retention  basin  they  would  be  dry  much 
of  the  year  and  thus  lack  significant 
valtie  as  wildlife  habitat.  Some  may 
have  both  adverse  and  beneficial  effects 
on  wildlife.  In  some  instances, 
moreover,  constructing  an  artificial 
retention  pond  to  eliminate  the  use  of 
the  playa  for  wastewater  retention  might 
impose  a  severe  economic  burden  on  a 
CAFO  operator  without  any  significant 
environmental  benefit.  Wildlife 
currently  attracted  to  the  playa  because 
of  the  wastewater  it  contains  might  well 
begin  frequenting  the  artificial  retention 
pond. 

Moreover,  there  are  difficult 
jurisdictional  issues  associated  with 
playa  lakes  which  EPA  Region  6  cannot, 
as  a  practical  matter,  resolve  in  issuing 
these  general  permits.  In  accordance 
with  Q'A's  regulatory  definition  of 
"waters  of  the  U.S.  at  40  CFR  122.2.  a 
playa  lake  ia  a  water  of  the  U.S.  if  its 
"use,  degradation  or  destruction  could 
afiect  interstate  or  foreign  commerce 
•  •  "."There  are  various  types  of 
commerce  which  may  be  affected  by  the 
degradation  of  many  playa  lakes,  but 
EPA  has  to  date  asserted  jurisdiction 
over  them  only  on  a  case-by-case  basis, 
generally  in  the  context  of  enforcement 
actions.  It  is  fair  to  say,  however,  that 
EPA  Region  6  generally  regards  playa 
lakes  supporting  significant  migratory 
bird  use  to  the  waters  of  the  U.S. 

40  CFR  122.2.  however,  also  excludes 
"waste  treatment  systems"  from  its 
definition  of  "waters  of  the  U.S." 
Although  a  portion  of  that  regulation 
prohibits  the  use  of  naturally  occurring 
waters  from  the  ambit  of  the  waste 
treatment  system  exclusion,  that  same 
portion  has  been  stayed  since  July  1980, 
when  EPA  indicated  it  would 
"promptly"  reconsider  issues  associated 
with  the  prohibition.  See  45  FR  48680. 
Accordingly,  a  specific  playa  may  be  a 
waste  treatment  system  over  which  EPA 
does  not  assert  jurisdiction  even  though 
it  would  otherwise  be  a  water  of  the 
U.S.  Until  the  Agency  promulgates  a 
regulatory  clarification,  determining 
whether  or  not  a  specific  playa  is  a 
water  of  the  U.S.  m  a  waste  treatment 
system  is  another  case-by-case  process. 


Moreover,  because  many  l^yas  ara 
hydrologically  isolated  from  otfacar 
waters  oi  the  U.S.,  a  sine  qua  neat  fort 
waste  treatment  system^  there  are  many 
cases  in  which  the  )nrisdictiinal  issue  is 
a  dose  one. 

Because  disdbugms  are  responsible 
for  compliance  wiUi  CWA  section  301(a) 
regardless  of  whether  or  not  EPA  has 
made  a  prior  determination  on  the 
jurisdictional  statu*  ot  a  particular 
receiving  water,  EPA  may  occasionally 
bring  an  enforcement  action  for 
unauthorized  discharges  to  a  water  body 
the  discharger  regarded  as  its  waste 
treatment  system.  Although  eech  case 
must  be  determined  individually,  EPA 
Region  6  may  consider  the  following 
non-exclusive  factws  in  deciding 
whether  specific  playas  are  treatment 
systems  or  waters  of  the  U.S.: 

a.  Hydmlogic  separation.  At  a 
minimum,  all  waste  treatment  systems 
must  segregate  wastewater  from  other 
waters  of  the  U.S.,  allowing  the  operator 
to  maintain  dominion  over  the  waste 
prior  to  its  discharge  to  waters  of  the 
U.S.  In  the  case  of  playas  which  are 
naturally  segregated  from  other  waters, 
capacity  of  the  playa  thus  becomes  an 
important  consideration.  Using  more 
playa  than  reasonably  necessary  for 
treating  or  retaining  anticipated 
volumes  of  wastewater  indicates  the 
operatxir  has  not  attempted  to  segregate 
its  wastewater  from  other  waters  of  the 
U.S.,  e.g.,  throu^  construction  of  a 
watertight  berm  across  the  playa 

b.  Public  access  and  multiple 
dischargers.  A  sxuface  water  used  or 
susceptible  to  use  by  various  parties  is 
rarely  a  waste  treatment  system  because 
such  use  may  interfere  with  or  be 
incompatible  with  its  use  as  a  waste 
treatment  system.  Accordingly,  a  playa 
over  which  the  discharger  cannot  or 
does  not  exercise  exclusive  control  will 
generally  be  regarded  as  a  water  of  the 
U.S.,  not  a  waste  treatment  system.  It 
should  be  noted  that  discharges  are  a 
type  of  use.  Because  one  wastestream 
may  interfere  with  another's  treatment, 
a  playa  receiving  more  than  one  entity's 
diischaj^e  is  probably  no  entity's  waste 
treatment  system,  but  a  water  of  the  U.S. 
This  might  not  apply  to  the  case  of  two 
CAFOs  with  the  same  operations  and 
wastes  discharging  to  the  same  pleya. 

c.  Physical  modifications.  Physical 
alteration  of  a  natural  playa  to  improve 
its  ability  to  function  as  a  waste 
treatment  system  provides  an  indication 
of  waste  treatment  system  status.  As  a 
corollary  of  sorts  to  the  first  factor  Usted 
above,  for  instance,  increasing  the 
capacity  of  a  playa  to  accommodate 
waste  treatment  needs  is  a  strong 
indication  that  the  resulting  surface 


watD  body  Is  a  waste  treatataot  ty^itm, 
not  a  water  of  the  U^. 

d.  Other  waste  treatment  options.  The 
existence  of  a  proven,  practical,  and 
prefiwable  alternative  treatment  method 
for  the  waste  stream  at  issue  militates 
against  a  finding  that  a  siirfece  water 
body  is  a  waste  treatment  system. 
Disposal  via  deep  injection  well,  for 
example,  is  a  proven  method  cmnmonly 
used  by  oDshore  oil  and  gas  operators 
for  complying  with  EPA  effluent 
guidelines  applicable  to  moduced 
water.  Hence,  EPA  would  be  unlikely  to 
find  a  playa  lake  was  an  oil  and  gas 
operator's  waste  treatment  system.  In 
the  case  of  a  CAPO,  however,  surface 
retention  basins  may  sometimes  be  the 
only  treatment/disposal  option 
available. 

e.  Consistency  witb  state  law.  Some 
states  have  adopted  laws  restricting  or 
prohibiting  the  use  of  naturally 
occiuring  waters  as  waste  treatment 
systems.  If  finding  a  water  body  is  a 
waste  treatment  system  is  inconsistent 
with  such  laws,  EPA  Region  0  will 
consider  it  a  water  of  the  U.S  A  state 
law  or  decision  to  allow  use  of  a  natural 
water  body  as  a  waste  treatment  system 
is  not,  however,  a  determinative  bctor 
in  an  EPA  decision  on  the  same  issue. 

L  Individual  Section  404  permit  If  the 
U.S.  Army  Corps  of  Engineers  has 
issued  a  permit  for  the  discharge  of 
dredged  or  fill  material  to  a  playa  lake 
incidental  to  a  playa's  uae  as  a  waste 
treatment  system,  EPA  Region  6  will 
probably  consider  it  a  waste  treatment 
system.  The  existence  of  a  nationwide 
or  gmeral  permit  authorizing  such  wnk 
in  a  playa,  however,  will  be  given  httle 
if  any  wei^t  becaiise  neither  EPA  nor 
state  water  quality  agencies  have  an 
opportunity  to  considw  individual 
waterbodies  in  connection  with  the 
issuance  of  sudi  a  permit 

EPA  reiterates  that  these  factors  are 
neither  exclusive  nor  regulatory,  they 
ore  simply  examples  of  the  sort  of 
factors  EPA  will  probably  apply  in 
making  individoal  determinations. 
Their  application  in  the  context  of  an 
administrative  or  judicial  enforcranent 
action  may  thus  be  challenged  in  that 
enforcement  action.  In  an  effort  to  place 
permittees  on  notice  that  discharges  to 
playas  may  be  considered  discharges  to 
waters  of  die  U.S.,  however,  EPA  has 
amended  the  proposed  permits' 
references  to  "waters  of  the  U.S."  by 
adding  exemplary  language  regarding 
rivers,  streams,  lakes,  wetlands,  and 
plava  lakes. 

Even  if  a  specific  playa  is  clearly  a 
waste  treatment  system,  the  operaton  of 
that  system  shoidd  make  every  effort  to 
avoid  damage  to  wildlife  resources, 
such  as  migratory  birds.  Many  moratory 


birds  protected  bj  the  Mimtory  Bird 
Treaty  Act  and/ or  the  Enoangered 
Species  Act  may  frequent  svfece  water 
bodies,  regardless  of  their  jurisdictianal 
status  under  the  Cleui  Water  Act. 
Harming  such  protected  bnrds  by 
operating  a  treetment  system  may 
subject  the  operator  to  significant 
criminal  liability  under  mose  laws. 

D.  Comments  oa  Part  m  of  the  Geaeral 
Permit — Special  Conditions, 
Managsment  Practices,  and  Other  Moa> 
Numeric  LimitationB 

1.  Many  persons  were  coocemed  vriA 
the  phrase  "other  than  disdiarges 
associated  with  proper  operation  md 
maintenance  of  the  CAFO"  in  Part  ni.A. 
Prohibitions.  Several  comments  stated 
that  pesticides  should  be  constdered  as 
proper  OftM,  and  that  the  dili>tioB  of 
pesticides  in  thejponds  would  render 
them  harmless.  The  State  of  Texas  a^ed 
if  the  disposal  of  "off  spec"  milk  could 
be  discharged  to  ttia  retenticm  structure. 

The  Agency  wl^ies  to  stress  that  the 
retention  technology  with  the  allowance 
to  overflow  in  extreme  rainfell 
conditions  can  only  be  applied  to  the 
wastes  associated  with  the  operation 
and  maintenance  of  a  concentrated 
animal  feeding  operation.  The  disposal 
of  other  wastes  in  the  ponds  would  be 
a  violation  of  the  regulatory 
requirement.  The  authority  for  this 
requirement  is  established  in  40  CFR 
122.4S(h).  The  disposal  of  "off  spec" 
milk  is  a  part  of  the  operation  and 
maintenance  of  a  dairy  fecility.  Also,  the 
use  of  pesticides,  cleansers, 
disinfectants  are  common  and  often 
necessary  to  the  operation  (rf  ^y  animal 
feeding  operation.  Region  6  cautions 
operators  to  use  p>esticides  judiciously 
and  in  accordance  with  label 
requirements.  Where  appropriate  the 
operator  should  limit  the  use  of 
pesticides,  and  use  those  which  are 
more  readily  degraded.  This  could  limit 
pesticide  impacts  on  the  environment 
and  hmit  the  need  to  do  expensive 
pesticide  testing  if  the  retention 
,  structure  should  need  to  discharge. 
Region  6  does  not  believe  that  the 
dilution  of  pesticides  in  the  retention 
structures  will  render  them  harmless. 
Many  pesticides  are  very  toxic  to  fish 
and  wildlife  in  the  parts  per  trillion 
rame  and  do  not  break  down  readily. 

Two  examples  of  activities  and  wastes 
which  are  excluded  by  this  provision 
are  as  follows:  1.  The  introduction  of 
human  wastevraters  into  the  retention 
structiue.  The  discharge  and/or  land 
application  of  material  that  ore 
potentially  contaminated  with  human 
pathogens  are  covered  by  regulatwy 
requirameots  in  section  405  of  the  Clean 
Water  Act.  2.  The  act  of  any  operator  to 
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accept  any  outside  waste  (waste  not 
generated  at  the  CAPO)  to  be  introduced 
into  the  retention  structure. 

2.  Several  persons  commented  on  the 
requirement  to  structurally  restrict 
uncontaminated  waters  wnich  may  run 
on  to  the  facility.  Also  many  persons 
question  the  requirement  for  the 
facilities  to  be  protected  from  flood  if 
located  in  a  floodplain.  The  Agency 
believes  that  unrestricted  flow  through 
the  facility  area  would  result  in 
unnecessary  and  unplanned  large 
volumes  of  water  which  would  nave  to 
be  retaLned.  The  Agency  beheves  this 
practice  would  lead  to  frequent  non- 
compliance. The  Agency  also  believes 
that  the  protection  from  flood  waters  is 
consistent  with  the  no  discharge 
requirement  for  facilities  which  are 
located  in  floodplains.  This  provision 
applies  to  all  waste  management  areas 
except  the  land  application  of  wastes  as 
an  agricultural  practice.  Properly 
applied,  animal  wastes  provide  no  more 
environmental  risk  than  chemical 
fertilizers  which  would  be  used  on  the 
same  land. 

3.  Several  comments  received 
concerned  the  placement  of  a  waste 
retention  fecility  near  water  wells.  Many 
commenters  requested  EPA  reword  the 
requirement  to  clarify  their  intent. 
Several  States  requested  that  the 
distances  reflect  State  health 
department  standards. 

EPA  has  clarified  the  Best 
Management  Practice  referring  to  the 

!>roximity  of  waste  management 
acilities  to  water  wells,  ^art  m.B.l.g.) 
It  is  EPA's  responsibility  to  include  any 
State  reqtiirement  which  would  be  more 
protective  of  public  health  in  permitting 
actions.  EPA  agrees  with  States  that 
these  should  be  in  accordance  with  the 
specific  distances  cited  in  the  State's 
health  codes,  therefore,  the  best 
management  practices  restricting  the 

Elacement  of  retention  and  waste 
andling  bciliUes  near  pubhc  and 
private  water  wells  has  been  changed  to 
refer  to  the  State's  requirements. 

4.  Many  persons  and  producer  groups, 
especially  groups  from  States  outside 
R^on  6.  question  EPA's  authority  to 
protect  ground  water  in  an  NPDES 
permit.  Gean  Water  Act  specifically 
refers  to  ground  water  in  three  sections, 
however  it  does  not  give  clear  authority 
to  EPA  to  regulate  ground  water  quality 
through  NPDES  permits.  Where  States 
have  requirements  to  protect  ground 
water,  or  specifically  refer  to  them  as 
waters  of  the  State  which  are  to  be 
protected  in  an  approved  Water  Quality 
Management  Plan,  EPA  is  fully  within 
its  auUtority  to  protect  ground  water 
quahty.  EPA  is  authorized  by  section 
301  of  the  Act  include  any  more 


stringent  state  treatment  standard  or 
requirement.  Region  6  has  not  included 
requirements  to  specifically  protect 
ground  water  quality.  The  permit  does, 
however,  protect  the  sources  of  surface 
water  from  the  leakage  of  pollutants 
through  the  imlined  retention 
structures.  This  requirement  along  vdth 
best  management  requirements  for  the 

E roper  waste  handling  and  disposal  will 
ave  the  added  environmental  benefit  of 
providing  some  groimd  water 
protection.  The  permit  also  includes 
provisions  which  relate  to  the 
protection  of  pubhc  health  from  the 
contamination  of  drinking  water  as 
reflected  in  State  Standards. 

For  clarification  all  mention  of  ground 
water  protection  has  been  removed  from 
the  general  permit. 

5.  Many  commenters  objected  to  the 
requirement  of  recordkeeping  in  the 
general  permit.  Many  people  stated  that 
it  was  too  burdensome  and  that 
paperwork  would  not  protect  the 
environment.  Several  persons  and 
producer  groups  supported  some  of  the 
required  recordkeeping.  Specifically, 
logs  of  water  levels,  structural  inte^ty 
inspections,  and  logs  of  maniue  removal 
frtim  the  facility.  Several  concerned 
citizens  suggested  that  feciUties  should 
also  keep  records  of  all  pesticide  usage 
at  the  fecility.  Many  persons  stated  the 
opinion  that  the  recordkeeping 
requirements  be  eUminated  and  be 
replaced  by  annual  or  semi-annual 
inspections  by  EPA.  Several 
Commenters  believed  that  the  inclusion 
of  BMPs  and  the  requirements  in  the 
Pollution  Prevention  Plan  were  beyond 
the  scope  of  EPA's  authority. 

EPA  oas  simpUfied  and  clarified  the 
recordkeeping  requirements  in  the 
permit.  The  records  required  are  those 
which  fedbties  must  have  to  show 
compliance  with  the  national  standards. 
Many  of  the  record  requirements  are 
provided  by  the  USDA  Soil 
Conservation  Service.  Region  6  does  not 
believe  that  the  recordkeeping  required 
to  document  all  pesticide  usage  is 
necessary  to  protect  water  quality.  The 
permit  requires  that  the  permittee  use 
pesticides  in  accordance  with  label 
requirements.  In  this  was  the  use  has 
already  been  regulated  by  EPA.  The 
permit  also  requires  the  permittee  to 
sample  all  discharges  to  waters  of  the 
U.S.  for  any  pesticide  which  may  be 
present  in  the  discharge. 

Region  6  regulates  and  permits  close 
to  100.000  permittees.  The  staff  required 
to  do  semi-annual  inspections  at  every 
permitted  fecility  in  Region  6  would 
require  a  substantial  increase  to  EPA's 
budget.  This  expenditure  would  have  to 
be  placed  on  the  taxpayer  in  ordw  to 
save  the  operators  of  facilities  from  the 


burden  of  their  compliance 
recordkeeping.  EPA  does  not  agree  that 
this  is  an  appropriate  use  of  tax  dollars. 

The  Clean  Water  Act  gives  EPA  broad 
authority  to  developpermit  conditions 
necessary  to  meet  effluent  guidelines 
and  water  quaUty  standards. 
Specifically,  sections  401(a)  (1)  and  (2) 
of  the  Act  give  EPA  authority  to 
prescribe  conditions  for  permits  to 
assure  compliance  with  applicable 
regulations.  Further,  EPA  has  the 
authority  to  impose  Best  Management 
Practices  (BMPs)  as  permit  conditions  to 
ensxire  that  technology-based  effluent 
limitations  are  properly  implemented  in 
permits.  Additionally,  it  is  EPA's  best 
profiassiona]  judgement  that  the  BMPs 
and  pollution  prevention  requirements 
are  needed  in  &e  permit  to  protect  for 
water  qiiality. 

Tracing  EPA's  statutory  and 
regulatory  authority  to  control 
wastewater  discbarges  from  CAFOs, 
federal  regulations  found  at  40  CFR 
122.44  state  that  NPDES  permits  must 
include  technology-based  effluent 
limitations  based  on  limitations 
promulgated  under  section  301  of  the 
Clean  Water  Act.  Effluent  Umitations 
have  been  imposed  on  CAFOs  by  federal 
regulations  foimd  at  40  CFR  part  412. 
The  regulations  at  40  CFR  122.44(k) 
state  NPDES  permit  shall  include  Best 
Management  Practices  to  control  or 
abaie  the  discharge  of  pollutants  when 
numeric  effluent  umitations  are 
infeasible  or  these  practices  are 
reasonably  necessary  to  achieve  effluent 
limitations  and  standards  or  to  carry  out 
the  intent  of  the  Clean  Water  Act.  The 
regulations  described  for  CAFOs  at  40 
CFR  part  412  are  not  expressed  as 
numeric  limitations,  and  are  clearly 
effluent  limitations  which  can  be 
implemented  by  the  use  of  BMPs.  EPA 
therefore  believes  that  it  has  authority  to 
require  BMPs  as  a  condition  of  the 
general  CAFO  permit  and  believes 
BMPs  to  be  the  appropriate  vehicle  for 
the  protection  of  water  quality. 

6.  Many  comments  were  received 
requesting  a  compliance  schedule  for 
the  development  of  the  plan  and 
compliance  vnth  provisions.  EPA  agrees 
that  the  smaller  facilities  under  the 
general  permit  will  require  more  time  to 
prepare  a  plan.  Facilities  under  1000 
animal  units  must  be  compliant  with 
this  provision  as  outlined  in  the 
schedule  in  Part  III.B.2.a.  of  the  final 
permit. 

7.  Many  ccHnments  received  requested 
that  the  permit  allow  Soil  Conservation 
Service  animal  waste  management  plans 
to  replace  the  pollution  prevention, 
documentation.  Other  commenters 
request  that  documentation  of 
compliance  wnth  the  waste  management 
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provisions,  ratsntiaB  gtzuctnre  design 
and  conutroctkiii,  and  linar 
delanninatians  firom  the  SCS  be 
coDsidonad  compUanoB  with  the 
pollution  pcevention  reqiiirmeirts. 

The  proposed  penult  cxmtalned 
language  which  Allowed  dociunentation 
under  SCS  plans  to  substitute  for  parts 
of  the  pollution  preveotion  plan.  The 
Agency  has  amended  the  permit  to 
include  more  speciEic  language  (in  Part 
IILB.2.)  concerning  the  substitution  of 
SCS  documentatimi/ded^ons  for  the 
permit  requirements. 

8.  A  faw  commentOTS  questioned  who 
would  be  considered  "qualified 
personnel"  for  ptuposes  of  development 
of  a  Pollution  Prevention  Plan  and 
responsibility  for  compliance  with  the 
provisions  and  recorukeeping.  The 
owner  or  operator  of  the  facility  is 
responsible  for  designating  this  task  to 
an  employee,  or  doing  it  themselves.  If 
the  task  is  designated  to  a  person  other 
than  the  permittee,  it  Is  the  permittees 
responsibility  to  determine  the 
qualifications  of  the  employee  to 
understand  and  comply  with  the 
requirements.  This  person  must  be 
named  in  the  plan. 

9.  A  few  persons  objected  to  the 
requirement  that  all  sampling  data  be 
kept  on  site.  Sampling  data  is  part  of  the 
permit  oompHance  record  of  the  and 
must  be  kept  at  the  facility.  EPA  does 
not  believe  this  places  any  burden  on 
the  permittee  and  allows  EIPA  to 
evaluate  permit  compliance. 

10.  Most  commenters  were  concerned 
with  the  requirement  to  have  all  of  the 
necessary  dewatexing  equipment  "on 
site".  The  equipment  is  expensive  and 
is  often  shared  by  several  operators  in 
close  vicinity  of  one  another.  The 
commenters  suggested  the  language  be 
changed  to  say  "available".  Region  6 
agrees  th^  the  requirement  to  have  the 
equipment  on  site  would  be 
imnecessarily  biu^ensome  to  small 
operations  and  is  not  necessary  to 
proper  operation  and  maintenance.  The 
permit  language  has  been  changed  to 
reflect  the  availability  of  the  equipment. 
However,  the  permit  now  requires  that 
the  permittee  document  the  availabihty 
of  the  equipment  in  the  Pollution 
Prevention  Plan. 

11.  Several  perscms  and  State  agmicies 
commented  that  the  information  from 
the  nearest  weather  station  might  not 
accurately  reflect  the  rainfall  at  the 
facility.  These  comments  suggest  that  a 
rain  gauge  should  be  kept  on  site  and 
the  rain^ll  £rom  any  measurable  event 
be  recorded  and  kept  with  the  pollution 
prevention  plan.  EPA  agrees  with  the 
comment  and  has  included  the 
requirement  in  the  final  permit 


12.  A  Caw  comiiMDiKs  adied  tf  the 
requimnaDt  for  aniaioo  controla  were 
necessary.  Tfaaae  commeolats  baliaved 
this  requiranMOt  would  not  renilt  in 
further  envinKunental  protection. 
Increaaed  sadimont  Hitering  th»  pood 
structvnes  coukk  reduce  the  storagfs 
capacity  and  could  result  in 
noncompli«aK»  with  the  no  discharge 
requireoMOt 

13.  Several  comments  laquested  th^ 
existing  fiK:ilities  be  "granotathared"  or 
exempted  from  structural  requirements, 
liners,  and  construction  specifications. 
EPA  agrees  with  commantsrs  that 
structures  which  exist  and  exhibit  good 
maintenance  and  structural  integrity 
should  be  exempt  from  the  construction 
specifications.  It  is  not  EPA's  intent  that 
these  fedh'ties  be  reconstructed. 
However,  documentation  of  appropriate 
retention  capacity  and  liner  assessment 
will  be  required  by  all  facilities  in 
accordance  with  the  terms  of  die  permit. 

14.  Some  comments  requested  that 
the  requirement  for  grass  or  riprap  to 
stabiUze  the  walls  of  the  retention 
structures,  be  changed  to  allow  for  other 
means  of  stabilization.  The  comments 
stated  that  In  very  cold  or  dry 
conditions  grass  would  not  survive  and 
riprap  was  a  very  expensive  alternative. 
The  commenters  stated  that  other 
methods  coiiM  be  used  to  prevent 
deterioration  and  that  the  Agency 
should  allow  for  this  flexibinty. 

The  Agency  agrees  with  this  position 
and  has  simply  required  that  the 
structures  be  stabilized  against  erosion 
and  deterioration. 

15.  Several  comments  note  that  the 
design  capacity  must  take  into  account 
the  volume  of  wet  manure,  and  suggests 
that  this  is  too  broad  a  statement.  The 
commenters  suggest  that  this  be 
changed  to  the  volume  of  manure  whitii 
will  enter  the  pond.  It  is  the  Agency's 
intent  that  only  the  volume  of  manure 
which  will  would  reasonably  be 
expected  to  enter  the  retention  structiue 
would  have  to  be  accounted  for.  The 
language  in  the  final  permit  has  been 
changed  to  reflect  only  the  manure  to  be 
retained  in  the  structure. 

16.  Many  comments  questioned  the 
requiranent  of  Uners  to  protect  from 
hydrologic  connection.  Many 
commenters  beUeved  that  this 
requirement  was  to  protect  ground 
water.  Over  most  of  EPA  Region  6 
surface  water  flow  is  sustained 
throughout  much  of  the  year  by  ground 
water  inflow.  As  a  result,  contaminants 
which  leak  from  containment  structures 
to  the  groimd  water  will  typically  move 
underground  toward  local  streams  and 
rivers  where  they  will  be  discharged 
and  afiiect  water  quahty.  EPA  has 
included  a  liner  requirement 


spedficaUj  whasa  tbeM  is  potentia)  for 
pond  le^Bagp  to  impair  suraca  wfatera. 
Reg^n  6  stRm^y  believes  this  is 
consistent  with  Uie  effluent  guidaliDe 
requireoiant  of  a  "no  diaritaigp" 
te^nology.  It  is  EPA's  position  that  a 
discharge  thnni|^  the  bottom  of  the 
rataotiaa  stmctuss  constitntss  a 
violation  of  the  required  tedmology 
requirement  if  significant  poUutoats 
from  that  discharge  reach  a  surface 
water.  Alao,  see  answer  D.4. 

17.  Sevenl  comments  received 
requsatad  darificatioo  of  hydrologic 
connection,  and  how  this  could  be 
docomented.  Hydrologic  connection 
reiKS  to  the  iirtarflow  and  eMchanga 
between  suiiace  water  and  ground 
water.  In  the  coDtaxt  of  this  permit,  the 
intent  of  the  reduction  of  hydrologic 
connection  is  to  reduce  ground  water  as 
a  flow  path  which  would  result  in  the 
transfiar  of  pollutant  materials  frmn 
CAFO  containment  structiues  to  sur&ce 
waters.  This  definition  has  been 
included  in  the  definition  section  of  the 
CAFO  general  permit.  Part  VIL  The 
conditions  in  the  general  permit  have 
been  simpUfied  to  allow  a  profeasiooal 
determination  that  hydrok^cal 
connection  does  not  occur  to  the  degree 
that  saiface  water  contamination  would 
result. 

18.  Many  comments  requested  that 
the  "liner  requirement"  apply  oDly  to 
new  fiacihties.  The  commenters  stale 
that  these  facilities  have  a  "biologicai 
seal"  which  prevents  leakage.  These 
persons  note  studies  by  Texas  AJtM 
which  show  facilities  which  are 
properly  maintaiited  seldom  leak.  EPA 
agrees  that  the  process  of  plugging  and 
gleisation  may  provide  appropriate 
seeling  of  a  pond  under  certain 
conditions,  however,  the  permit 
requires  the  permittee  to  have  specific 
documentation  on  site  that  a  liner  is  not 
necessary. 

19.  Many  commenters  request  that  the 
hydraulic  conductivity  and  thickness 
requirements  (1x1 0"^,  and  1.5  feet)  in 
the  permit  language  change  to  be 
consistent  with  the  Soil  Conservation 
Service  technical  standards  for  liner 
construction.  EPA  agrees  with  the 
commenturs  that  the  technical 
determinations  made  by  the  SCS  or  by 
another  professional  using  SCS 
Technical  Notes  716  and  717  (or  the 
current  equivalent  technical  criteria) 
would  protect  for  hydrclogic 
connection.  These  determinations  take 
into  account  the  site  specific  variables. 
Additionally,  a  professional  will  not 
design  the  fsdhty  in  structurally 
imsti^le  area  or  on  unstable  soils. 
When  site  specific  conditions  are  not 
assMsed  by  a  professiraial,  EPA  beUeves 
that  the  more  conservative  requirement 
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of  1.5  feet  of  matoial  compacted  to 
IxlO'''  hydraulic  conductivity  (or  ita 
equivalent  in  an  ahemate  material)  is 
appropriate. 

20.  Many  commenta  were  made  on 
the  liner  maintenance  requirements  of 
liner  inspection  and  monitoring  wells. 
The  commenters  included  many  State 
and  Federal  agricultural  agencies  as 
well  as  State  water  quality 
professionals.  The  Agency  has 
reevaluated  its  proposed  requirements 
of  liner  inspections  and  monitoring 
%vel]s.  EPA  agrees  with  the  agncuitansi 
professional  that  liner  Inspections 
would  result  in  structural  and  biological 
damage  to  the  liners.  This  requirement 
has  been  removed  from  the  final  permit. 
EPA  also  agrees  writh  the  water  quality 
professionals  that  the  indiscriminate 
drilling  of  monitoring  wells  for  every 
facility  could  result  in  the 
contamination  of  ground  water  and 
drinking  water  aquifers.  EPA  also 
recognizes  the  States'  concern  that 
specific  facilities  may  have  the  potential 
to  leek  and  contaminate  State  waters. 
The  final  permit  requires  only  those 
facilities  which  have  been  notified  by 
the  State  or  the  Director  to  install 
monitoring  wells  to  check  for  liner 
integrity. 

21.  Many  commenters  were 
concerned  with  the  concept  of 
agronomic  rates,  and  the  requirement 
that  manures  and  wastewaters  must  be 
land  applied  at  rates  which  consider  the 
nutrient  crop  uptake.  Many  comments 
suggest  that  the  land  application  be 
limited  to  available  nitrogen.  Many 
commenters  requested  a  definition  of 
"agronomic  rates".  Several  persons 
noted  the  "slow  release"  nature  of 
manure  and  requested  that  we  take  this 
into  account.  EPA  agrees  with  the 
commenters  that  plant  needs  define 
agrooomic  rates.  It  is  not  EPA's  intent  to 
prescribe  the  specifics  of  agricultural 
use  of  wastes,  but  to  insure  that  the  rates 
used  are  consistent  with  EPA  water 
quality  goals  and  good  agricultural 
practices.  Where  agricultural  practices 
include  high  appUcation  rates  of 
phosphorus  near  water  bodies  which  are 
phosphorus  impaired,  it  is  EPA's  intent 
that  appropriate  cultural  practices  be 
used  to  limit  the  potential  nmoff  of 
nutrients. 

22.  Many  commenters  stated  that 
manure  was  more  envirraunentally  safe 
than  chemical  fertilizers.  However, 
some  commenters  beUeved  the  manure 
and  waste  products  should  be  tested  for 
nutrient  content.  Many  comments  stated 
that  manure  records  should  be  kept  in 
whatever  unit  of  measure  the  fanner 
wanted.  One  commenter  asked  if  weigh 
tickets  would  be  required  with  the  log 
of  manure  hauled  away.  EPA  agrees 


that,  properly  used,  manure  is  a  more 
environmentally  favorable  fiartilizer 
source  than  chemical  fartilizars. 
However,  it  has  been  the  finding  that 
the  improper  or  over  application  of 
animal  wastes  has  impaired  watersheds 
in  each  of  the  Region's  States.  EPA 
believes  the  removal  of  large  Quantities 
of  wastes  should  be  logged  only  (no 
weigh  tickets  are  required  by  the 
pormit).  The  permit  has  been  changed  to 
allow  other  appropriate  units  of 
measure. 

Where  the  manure  is  analyzed,  this 
information  will  be  made  available  to 
the  hauler.  EPA  %vill  not  nauin  that 
manures  and  wastes  be  analyzed, 
however,  the  permittee  must  use 
appropriate  information  about  the 
nutrient  content  of  the  wastes  to 
determine  and  document  land 
application  rates  at  the  facility. 

23.  Many  persons  objected  to  the 
requirement  that  stock  piles  of  manure 
or  land  disposal  sites  would  have  to  be 
protected  from  flooding  if  placed  in  the 
100  year  floodplain;  and  manure  was 
not  to  be  stockpiled  near  water  courses. 
Many  persons  believed  this  restricted 
the  abihty  of  the  operator  to  compost 
the  manures  to  be  used  on  the  field. 

Region  6  believes  that  these 
requirements  are  consistent  with  the  no 
discharge  requirement  of  the  national 
standard  Significant  amounts  of 
manure,  placed  in  floodplains  and  near 
water  courses,  could  be  discharged 
during  rainfall  or  high  water  events.  The 
permit  requires  the  permittee  protect 
against  such  occurrences.  Region  6  does 
not  believe  this  will  substantially  impair 
the  permittees  ability  to  compost  wastes 
at  the  facility.  The  permittee  can 
compost  manures  in  locations  away 
from  water  courses  and  transport  the 
composted  manure  to  the  field  when  it 
is  to  be  land  applied. 

24.  Many  concerned  persons 
aiticized  EPA  for  not  including 
adequate  odor  controls  in  the  general 
permit.  EPA's  authority  under  the  Clean 
VVater  Act  does  not  extend  to  odor 
control  at  these  facilities.  Region  6 
behoves  that  the  requirements  in  the 
permit  do  require  the  best  management 
of  the  waste  products  from  such 
facilities,  and  therefore,  will  reduce  to 
the  maximum  extent  possible  problems 
which  result  in  excessive  odors. 

25.  Several  commenters  beheved  the 
permit  should  include  requirements  for 
"closure"  of  a  facility.  These  citizens 
beheve  that  these  facilities  constitute  an 
extremely  mobile  industry  and  that 
when  environmental  regulations 
tighten,  these  Cadhties  move  to  new 
locations  leaving  significant  wastes 
behind  exposed  to  runoff. 


EPA  has  no  specific  authority  to 
regulate  the  closure  of  these  facilities. 
However,  it  should  be  noted,  and  the 
regulated  community  should  be  aware 
that  CAFO  facilities  with  over  1000 
animal  xuiits  are  considered  to  "have 
storm  water  discharges  associated  with 
industry  activity".  In  accordance  with 
regulations  published  in  the  Federal 
R^iatar  on  November  16, 1900  (55  FR 
47990  Definition  14)  all  fadhties  or 
inactive  sites  where  significant 
materials  remain  exposed  to  storm  water 
must  have  a  NPDES  storm  water  permit. 
Therefore,  sites  vacated  by  large  CAFO 
fadlities  will  be  required  to  remain 
permitted  until  aU  significant  materials 
are  removed. 

E.  Comments  on  Part  IV  of  the  General 
Permit— Monitoring  and  Reporting 
Requirements 

A  range  of  comments  were  received 
on  the  requirement  for  discharges  and 
overflows  from  the  retention  structures 
to  be  sampled  and  analyzed.  Some 
commenters  rejected  the  need  for  any 
sampUng,  many  provided  information 
or  stated  opinions  on  which  parameters 
should  be  analyzed,  but  most 
commenters  questioned  the  need  to  test 
for  fecal  cohform  bacteria.  The  US.  Fish 
and  Wildlife  Service  suggested  the 
discharges  be  analyzed  for  metals, 
pestidde,  hormone  and  antibiotic 
contamination.  The  Service  also 
requested  that  permittees  be  required  to 
do  instream  studies  to  determine  if 
these  contaminants  were  being  released. 

EPA  agrees  that  the  full  scope  of 
sampling  may  not  be  necessary  to  track 
the  detrimental  effiacts  of  a  discharge. 
Additionally,  review  of  State  water 
quality  inventories  and  information 
from  water  quality  experts  indicates  that 
chronic  eutrophication  in  watersheds  is 
related  to  the  improper  or  over 
application  of  wastes  and  not  to  the 
discharge  from  a  properly  operated 
facility.  For  this  reason.  Region  6  has 
included  only  those  chemical 
parameters  which  are  likely  to  produce 
acute  effects  as  the  result  of  a  discharge. 
ETA  is  also  concerned  with  the 
protection  of  human  health  which 
relates  to  the  fecal  bacteria  discharged 
into  the  surface  water.  The  parameters 
which  must  be  analyzed  are  BOD,  TSS, 
ammonia  nitrogen,  fecal  cohform 
bacteria,  and  any  pestidde  that  could 
reasonably  be  in  the  discharge. 

EPA  must  develop  permit  conditions 
which  satisfy  the  intent  of  the  Clean 
Water  Act  As  described  in  40  CFR 
122.48,  EPA  shall  spedfy  reporting 
requirements  in. permits  which  are 
based  upon  the  impact  of  the  regulated 
activity.  Fecal  coliforms,  excreted  in 
mammalian  feces,  are  dearly  a 
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parameter  pertinent  and  applicable  to 
the  "activity"  of  a  confined  animal 
feeding  operation . 

EPA  nas  included  many  of  the  permit 
requirements  suggested  by  the  U.S.  Fish 
and  Wildlife  Service.  Region  6  agrees 
with  Fish  and  Wildlife  that  immediate 
notification  will  allow  the  Agency  the 
option  to  study  the  impacts  of 
discharges.  However,  the  data  which  the 
Service  has  collected  are  specific  to 
geographic  area  and  relate  to  pond 
sediments  (mostly  firom  historical  waste 
management).  Where  this  data  may 
indicate  that  there  are  metals  present  in 
sediments  of  particular  retention 
systems,  EPA  does  not  believe  the  body 
of  data  which  exists  at  this  present  time 
indicates  the  potential  for  discharge  of 
significant  amount  of  metals  from  these 
faciUties  imder  rainfall  conditions.  EPA 
is  imaware  of  any  approved  method  to 
test  for  hormones  or  antibiotics  in 
wastewaters.  Region  6  believes  further 
data  could  be  gathered  in  the  next  five 
years.  If  this  data  indicated  metals  in 
discharges  from  CAFO  facilities,  EPA 
can  address  metals  in  this  permit  when 
it  is  reissued.  The  permit  already 
requires  that  permittees  analyze  the 
sample  for  pesticides  which  may  be  in 
the  discharge. 

F.  Comments  on  Part  V  of  the  General 
Permit-Standard  Permit  Requirements 

Many  persons  remarked  that  several 
requirements  in  this  part  of  the  permit 
related  to  industrial  dischargers  and  do 
not  relate  to  CAFOs,  and  these  items 
should  be  deleted  from  the  final  permit 
to  avoid  confusion.  The  Agency  agrees 
with  the  commenters  that  much  of  the 
standard  permitting  language  is  directed 
at  activities  not  found  at  a  CAFO. 
Therefore,  Region  6  has  removed  those 
sections  of  the  standard  permitting 
language  which  do  not  pertain  to 
CAFOs.  Items  for  Anticipated 
Noncompliance,  Other  Noncompliance 
Reporting,  Bypass  of  Treatment 
FaciUties,  and  Upset  Conditions  have 
been  removed  from  Part  IV.  Items 
regarding  Toxic  Pollutants  and  Oil  and 
Hazardous  Substance  Liability  have 
been  removed  fiom  Part  V. 

G.  Comments  on  Part  VI  of  the  General 
Permit— Reopener  Clause 

The  Department  of  the  Interior  Fish 
and  Wildlife  Service  requested  that  the 
Agency  include  in  the  Reopener  that  the 
Agency  would  undergo  a  consultation 
with  U.S.  Fish  and  Wildlife  if  the  permit 
is  reopened.  EPA  is  required  to  work 
with  other  regulatory  agencies  and  often 
consult  on  permitting  actions.  It  is  not 
necessary  to  notify  the  permittee  of  all 
administrative  activities  which  are 
undertaken  when  permits  are  reopened. 


only  the  reason  the  permit  may  be 
reopened.  Therefore  this  will  not  be 
included  in  the  final  permit 

H.  Comments  on  Part  VU  of  the  General 
Permit— Definitions 

Many  requests  were  received  by  EPA 
on  words,  term  and  phrases  whidi  the 
pubUc  requested  defined  or  clarified. 
The  Agenc7  has  provided  clarifications 
in  this  responsiveness  summary  in  the 
responses  to  comments  for  that 
particular  section  of  the  permit  where 
the  term  was  used.  In  addition,  EPA  has 
included  several  definitions  to  the  final 
general  permit.  These  are:  "Agronomic 
Rates",  "Best  Available  Technology" 
(BAT),  "Best  Conventional  Technology" 
(BCT),  "Hydrologic  connection", 
"Process  wastewater",  "Qualified 
grouindwater  scientist". 

Several  persons  point  out  that  the 
term  10-year,  24-hour  storm  event  is 
never  mentioned  in  the  general  permit. 
This  term  has  been  deleted  from  the 
final  general  permit. 

/.  Comments  on  the  Appendices  of  the 
General  Permit 

Most  of  the  persons  commenting  on 
the  general  permit  were  opposed  to  the 
"RectHnmended  Best  Management 
Practices",  manure  nutrient 
information,  and  crop  nutrient 
information  that  was  pubUshed  with  the 

Eroposed  permit.  Many  persons 
sUeved  that  more  user-friendly  and  up- 
to-date  information  was  available 
through  State  and  Federal  agencies 
which  woric  with  the  agricultural 
community. 

EPA  agrees  with  the  commenters  and 
has  removed  such  information  from  the 
final  permit.  The  Agency  has  replaced  it 
with  listings  of  information  soiirces  and 
agencies  to  assist  operators  in  the  proper 
operation  and  management  of  CAFO 
facilities,  and  a  fisting  of  publications 
which  were  submitted  by  State  and 
Federal  agencies. 

Part  HI.  Economic  Inqiact 

EPA  believes  that  this  general  permit 
will  be  economically  beneficial  to  the 
regulated  community,  in  that  it  provides 
an  economic  alternative  to  the 
individual  appUcation  process  the 
facilities  covered  by  this  permit  would 
otherwise  have  to  face.  The 
requirements  are  consistent  with  those 
already  imposed  by  effective  Federal 
regulations  and  State  requirements. 

An  economic  analysis  was  done  when 
the  BAT  requirements  for  the  national 
effluent  guidelines  (40  CFR  part  412) 
were  pubUshed.  Region  6  believes  that 
the  same  economic  and  technology 
rationale  would  apply  to  the  smaller 
facilities  covered  by  this  permit.  Also, 


Region  6  believes  that  this  permit  is  the 
most  economical  permitting  option 
avail^le  to  the  smaller  facilities  with 
NPDES  appUcation  requirements. 
Region  6  nas  also  provided  a 
comparison  analysis  in  the 
Responsiveness  Summary  to  show  the 
applicabiUty  of  the  1974  analysis. 

if,  however,  any  smaller  faciUUes 
beUeve  that  this  economic  analysis  for 
the  guidelines  containment  technology 
would  not  apply  to  their  facility  and 
that  they  would  be  able  to  achieve 
necessary  water  quality  requirements  of 
the  receiving  stream,  through  the  use  of 
biological  or  equivalent  treatment 
systems,  those  smaller  fadUties  may 
apply  for  individual  permit  coverage. 

Pert  IV.  CoinpUuire  With  Other 
Federal  Regiuatioiu 

A.  National  Environmental  Policy  Act 

Finding  of  No  Significant  Impact 

To  All  Interested  Government 
Agencies  and  Pubfic  Groups:  Pursuant 
to  the  requirements  of  section  511(c)  of 
the  Clean  Water  Act  and  the 
environmental  review  procedures  of  the 
U.S.  Environmental  Protection  Agency 
(EPA)  at  40  CFR  part  6,  "Procedures  for 
Implementing  the  Requirements  of  the 
Council  on  Environmental  Quality  on 
the  National  Environmental  Policy  Act" 
for  the  National  Pollutant  Discharge 
EUmination  System  (NPDES)  New 
Source  Program,  the  EPA  has  conducted 
a  general  environmental  review  of  the 
following  action: 

1.  Action.  Issuance  of  General  NPDES 
Permit  for  New  Source  Concentrated 
Animal  Feeding  Operations  (CAFO), 
defined  in  40  CFR  part  122  appendix  B 
and  40  CFR  part  412,  and  located  in  all 
parts  of  the  State.  The  discharge  of 
process  wastewater  from  these  faciUties 
is  subject  to  the  requirements  of  40  CFR 
122.23  and  40  CFR  part  412,  and  to  the 
application  of  the  new  source 
performance  standards  promulgated  on 
February  14, 1974,  under  the  NPDES 
permit  program. 

2.  Environmental  Effects  Generally 
Associated  with  CAFOs.  A  summary  of 
the  potential  impacts  from  CAFOs  on 
the  environment  and  the  mitigating 
a^cts  of  the  permit  requirements  were 
published  with  the  proposed  permit  (57 
FR  32475). 

3.  Finding.  On  the  basis  of  an 
additional  review  of  the  impacts 
commonly  associated  with  CAFO 
operations,  information  and  comments 
received  during  the  pubUc  comment 
period,  and  other  available  information, 
the  EPA  has  made  a  final  decision  that 
the  issuance  of  the  General  NPDES 
Permit  will  not  result  in  any  significant 
adverse  environmental  impacts  and  that 
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an  Envimnmantal  Impact  Statement 
(EIS)  U  not  requirad.  Thk  Finding  of  No 
Significant  Impact  (FNSI)  covan  CAFO 
Cftdlitieft  in  placa  and  openting  at  the 
time  of  issuance  of  the  Gaaaral  PeimiL 
Applicants  for  CAFO  fiKalitiea  pr(^>oaad 
anar  the  issuance  of  the  General  Pennit 
shall  submit  an  appropriate  EID  and 
undergo  environmental  review  prior  to 
the  start  of  constructioo.  Comments 
regarding  this  decision  not  to  prepare  an 
EIS  are  diacusaed  in  the  attached 
ResponsiveixMS  Summary. 

New  CAFO  subject  to  National 
Effliient  Guidalices  (40  CFR  Part  412) 
will  be  required  to  complete  an 
Environmental  Review  with  the  Agency 
prior  to  coverage  under  the  permit  New 
Eacibties  are  any  CAPO  not  in  operation 
as  of  the  issuance  date  of  these  general 
permits.  These  facilities,  prior  to 
constructioo  must  complete  an 
environmental  review  with  this  Agency. 
The  initial  form  to  start  the  procesa  of 
an  environmental  review  has  bean 
provided  in  appendix  C  of  the  permit. 
The  permittee  must  hare  documentaticm 
of  "No  Significant  Impact"  or  a 
completed  Envirozunmtal  Imparl 
Statemoit,  in  aoccrdance  with  an 
environmwxtai  review  conducted  by  the 
Agency,  as  a  condition  of  coverage 
under  the  permit.  This  documemation 
must  be  retained  oo  site. 

B.  Endangered  Species  Act 

The  final  permits  publiahed  today 
will  authorize  no  discharge  other  thui 
upsets  and  bypasses,  which  are 
relatively  infrequent  occurrences. 
Accordingly.  EPA  Region  6  determines 
that  issuance  of  these  permits  is 
unhkeiy  to  adversely  aSsct  any  bated 
threatened  or  endangered  species  at 
designated  critical  habitat.  B>A  Region 
6  has  submitted  copies  ai  theee  permits 
to  the  U.S.  Fiah  k  Wildlife  Serrica.  EPA 
Region  6  consulted  the  U.S.  Fish  k 
Wildlife  Service  regarding  this 
determination.  EPA  has  add)  eased  all  ai 
U.S.  Fish  &  Wildhfe  Service  ooncams. 
Part  I  of  this  documoit  outlinea  diangee 
which  were  made  to  the  final  permit 
The  Respansrveneas  Summary  in  Part  n 
explains  the  Ageofiy's  final  permitting 
decisiiHU  with  roapoct  to  dM  concerns 
raised  by  the  U.S.  Pish  ft  WikUifiB 
Service. 

C.  Executive  Order  12291 

The  Office  (tf  Management  and  Budget 
has  exempted  this  action  from  the 
review  requirements  of  Executive  Order 
12291  pursuamt  to  section  8(b)  of  that 
order. 

D.  Paperwork  Reduction  Act 

EPA  has  reviewed  the  requirements 
impoaad  on  regulated  iacilitiea  in  this 


general  permit  under  the  Paperwork 
Reduction  Act,  44  U.SXl  3501  et  s»q. 
The  Information  collection  requirementa 
of  this  permit  have  already  been 
approved  by  tibe  Office  of  Management 
and  Budget  in  submissioDa  made  fior  the 
NFDES  permit  program  under 
provisions  of  the  Clean  Water  Act 

E.  Regulatory  Flexibility  Act 

Undav  the  Regulatory  Flexibibty  Act. 
5  U.S.C.  601  etaeq.,  EPA  is  required  to 
pr^Mre  a  Ragoktory  FlexiUbty 
Analysis  to  aeaeae  the  impact  of  rules  on 
small  entitiea.  No  Regulaftory  Flexibility 
Analysis  is  reqiiired.  however,  where 
the  head  of  the  agency  cartifiea  that  the 
rule  will  not  hove  a  signiftauit 
economic  impact  on  a  substantial 
number  of  sBBoU  entities. 

Today's  general  permit  would 
generally  make  the  NPDES  regulations 
more  fleodble  and  lees  burdensome  for 
permittees.  This  pennit  does  not  apply 
to  small  animal  feeding  operations 
unless  specifically  designated  by  the 
Director.  Accordingly,  I  hereby  certify, 
pursuant  to  5  U.S.C.  60S(b).  that  these 
amend mwits.  if  promulgated,  and  that 
theae  general  permits,  when  isaued.  will 
not  have  a  sigyiificant  impact  on  a 
substantial  number  of  small  entities. 

Andiority:  CUaa  Wakar  Act.  33  USX:.  1»1 
ttmq. 
Dated:  Jagifiiary  S.  1983. 

Regional  Admaugtra$or. 

Autborixatkn  ta  OisduugfB  Under  the 
National  Pollutant  Diacharge 
Flimination  System  fior  Storm  Water 
DiochargfM  From  Conceotratad  Animal 
Feeding  OperatioBa  in  the  State  of 
lauisiana 

(CsMfy  Panait  Nou-  LAGOIOOOOl 

In  compliance  with  the  provisions  of 
the  Clean  Water  Act.  33  U.S.C.  1251  et 
seq.,  as  amended  by  the  Water  Quality 
Act  of  1987,  Public  Law  100-4,  the 
"Act". 

Owners  and  operators  of  Concentrated 
Animal  Feeding  Operations  except 
thoae  sites  excluded  from  coverage  in 
Part  I  of  this  permit,  are  authorized  to 
dischar^  In  accordance  vnth  effluent 
Hmitotiaiia,  monitoring  requirements, 
and  other  proviaions  set  forth  barein. 

A  copy  of  this  general  permit  must  be 
kept  at  the  site  of  the  concentrated 
animal  feeding  operations. 

This  pennit  will  become  efiiactive  oa 
March  10, 1993. 

Thia  pennit  and  the  aothorization  to 
discharge  undmr  the  National  Pollutant 
Discharge  Elimination  System  shall 
expire  at  midnight,  on  March  10, 1998. 


St^Md  this  a&h  day  of  laouary.  1993. 
Myraa  a  KaraaMa,  PX. 
Water  Uanagement  Director,  Wirgioa  6. 


AttthorizatioD  to  Discharge  Under  dte 
Natkmal  Pottutant  DisdMirge 
Flimtnotinn  System  fer.Storm  Water 
Discharges  FVom  Conc«nlrated  Animal 
Feeding  Operations  in  the  Stale  of  New 
Mexico 

[Geaeial  FennM  No:  KAICOIOOOO) 

In  compliance  with  the  provisions  of 
the  Clean  Water  Act.  33  U.SC  1251  et 
seq.,  as  amended  by  the  Water  Quality 
Act  of  1987.  Public  Law  100-4.  the 
"Act". 

Ownaca  and  opentors  of  Concentrated 
Animal  Feeding  Operations  except 
those  sites  excluded  from  covwage  in 
Part  1  of  this  permit,  are  authorized  to 
discharge  in  accordance  with  efihient 
limitaticms,  monitoring  requirements, 
and  other  provisions  set  forth  herein. 

A  copy  of  this  genera)  pennit  must  be 
kept  at  the  site  of  the  concentrated 
animal  feeding  operatians. 

This  permit  will  become  effective  on 
March  10.  Id93. 

Thia  permit  and  the  authorizatian  to 
discharge  under  the  National  Pollutant 
Dischargo  Elimination  System  shall 
expire  at  midnight,  on  March  10, 1998. 

Sigped  this  fifth  day  of  January.  1993. 
Myraa  a  Kaadsaa,  P.E.. 
WmterUanagtmeM  Director.  Repon  & 

Authorization  to  Disdiarge  Under  the 
NatioBal  Foflntant  Discharge 
ElimiiMition  System  fior  Storm  Water 
Dischargee  Prom  Concentrated  Animal 
Feeding  Operations  !■  tibe  State  of 
Oklahoma 

[General  Paimil  No.:  CMCGOlOQOtH 

In  compliance  with  the  provisions  of 
the  Clean  Water  Act,  33  U.S.C.  1251  et 
seq..  as  amended  by  the  Water  QuaKty 
Act  of  1987,  Public  Law  100-4.  the 
•Act." 

Owners  and  (iterators  of  Concentrated 
Animal  Feeding  Operations  except 
those  sites  excludod  from  coverage  in 
Part  I  of  this  pennit,  are  authorized  to 
dist^iarge  in  accordance  with  effluent 
limitations,  monitOTing  requirements, 
and  other  provisiona  set  forth  herein. 

A  copy  (tf  this  general  pennit  must  be 
kept  at  the  site  of  the  concentrated 
animal  feeding  operaticHis. 

This  permit  will  become  affective  on 
March  10, 1993. 

This  permit  and  the  authorization  to 
discharge  under  the  National  Pollutant 
Discharge  Elimination  System  shall 
expire  at  midnight,  on  March  10, 1998. 
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Signed  this  fifth  day  of  )anuaiy,  1093. 
MyroB  O.  Knndioii.  P.E., 

Water  Management  Director,  Regton  6. 

Authorization  to  Discharge  Under  the 
National  Pollutant  Discharge 
Elimination  System  for  Storm  Water 
Discharges  Fnun  Concentrated  Animal 
Feeding  Operations  in  the  State  of 
Texas. 

[General  Pennit  No.:  TXGOIOOOOJ. 

In  compliance  with  the  provisions  of 
the  Clean  Water  Act.  33  U.S.C.  1251  et 
seq.,  as  amended  by  the  Water  Quality 
Act  of  1987,  Public  Law  100-4.  the 
"Act". 

Owners  and  operators  of  Concentrated 
Animal  Feeding  Operations  except 
those  sites  excluded  from  coverage  in 
Part  I  of  this  pennit,  are  authorized  to 
discharge  in  accordance  with  effluent 
limitations,  monitoring  requirements, 
and  other  provisions  set  forth  herein. 

A  copy  of  this  general  permit  must  be 
kept  at  the  s^te  of  the  concentrated 
animal  feeding  onerations. 

This  permit  will  become  effective  on 
March  10. 1993. 

This  permit  and  the  authorization  to 
discharge  under  the  National  Pollutant 
Discharge  Elimination  System  shall 
expire  at  midnight,  on  March  10, 1998. 

Signed  this  fifth  day  of  January,  1993. 
Myron  O.  Knudaon,  VJE., 

Water  Management  Director,  Region  6. 

NPDES  General  Permit  for  Dlachargea 
From  Concentrated  Animal  Feeding 
Operatlona 
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Part  L  Coverage  Under  This  Permit 

A.  Permit  Area 

The  permit  covers  all  areas 
administered  by  Region  6  in  the  States 
of  Louisiana,  New  Mexico,  Oklahoma 
and  Texas. 

B.  Coverage  and  Eligibility 

Unless  excluded  from  coverage  in 
accordance  with  paragraph  C  or  D 
below,  owners  or  operators  of  animal 
feeding  operations  that  are  defined  in  40 
CFR  part  122  appendix  B  as 
concentrated  animal  feeding  operations, 
and  are  subject  to  the  requirements  40 
CFR  122.23  are  eligible  for  coverage 
under  this  pennit 

1.  Existing  Facilities.  Owners  or 
operators  of  existing  Concentrated 
Animal  Feeding  Operations  (CAFOs)  are 
authorized  under  the  terms  and 
conditions  of  this  permit  upon  the 
submittal  of  a  Notice  of  Intent  (NOI)  *  to 
gain  coverage  under  this  permit. 
Permittees  must  retain  on  site  a  copy  of 
the  permit  and  the  pollution  prevention 
plan  as  required  by  this  permit. 

2.  CAFC^  With  Expired  Permits  or 
Pending  Applications.  Upon  the 
submittal  of  a  Notice  of  Intent  ^  all 
facilities  which  have  expired  permits 
and  have  reapplied  in  accordance  with 
40  CFR  122.21(d);  and  all  facilities 
which  have  submitted  applications  in 
accordance  with  40  CFR  122.21(a)  are 
automatically  covered  by  the  terms  of 
this  permit.  A  permittee  may  request  to 
be  excluded  from  coverage  by  this 
permit  by  applying  for  an  individual 
permit  in  accordance  with  40  CFR 
122.28(b)(3)(iii). 

3.  New  Facilities.  Owners  or  operators 
of  new  Concentrated  Animal  Feeding 


Operations  (CAFOs)  are  authorized 
under  the  terms  and  conditions  of  this 
pennit  upon  the  stibmittal  of  a  Notice  of 
Intent  *  to  gain  coverage  under  this 
pennit.  The  owner  m  operator  of  a  new 
CAFOs  must  submit  a  Notice  of  Intent 
five  (5)  business  days  prior  to  any 
discharge  from  the  Concentrated  Animal 
Feeding  Operation.  Permittees  must 
retain  on  site  a  copy  of  the  permit  and 
the  pollution  prevention  plan  as 
required  by  this  permit.  Additional 
requirements  for  new  fodlities  are  as 
follows: 

a.  Requirements  for  New  CAFOs  with 
more  than  the  number  of  animals 
specified  in  40  CFR  part  122  appendix 
B(a) '  (or  definition  7.a.  of  this  permit). 
New  Concentrated  Animal  Feeding 
Operation  facilities  subject  to  National 
Effluent  Guidelines  (40  CFR  part  412) 
shall,  prior  to  constructing,  complete 
the  form  provided  in  appendix  C  of  this 
permit.  The  form  must  be  sent  to:  Mr. 
Hector  Pena  f6E-FF),  U.S.  EPA  Region 
6, 1445  Ross  Ave..  Suite  1200,  Dallas, 
Texas  75202. 

b.  The  permittee  shall  have 
docxmientation  of  "No  Significant 
Impact"  or  a  completed  Environmental 
Impact  Statement,  in  accordance  with 
an  environmental  review  conducted  by 
this  Agency,  as  a  condition  of  coverage 
under  this  permit.  This  documentation 
shall  be  obtained  and  retained  on  site 
prior  to  the  submittal  of  the  Notice  of 
Intent. 

4.  Expanding  Facilities.^  Facilities 
intending  to  expand  operations  to  more 
than  the  ntmiber  of  animals  specified  in 
40  CFR  part  122  appendix  B(a]  (or 
definition  7.a.  of  this  permit)  will  be 
subject  to  40  CFR  part  412  and  will  be 
required,  prior  to  construction  of  the 
expansion,  to  submit  a  new  notice  of 
intent  and  to  complete  the  form 
provided  in  appendix  C  of  this  permit. 
The  form  must  be  sent  to  the  address  in 
paragraph  LB.3.a  (above).  The 
permitteee  shall  have  documentation  of 
"No  Significant  Impact"  or  a  Completed 
Environmental  Impact  Statement,  in 
accordance  with  an  ravironment  review 
conducted  by  this  Agency,  as  a 
conditicm  of  coverage  under  this  permit 
This  doamientation  shall  be  obtained 
and  retained  on  site  prior  to  the 
submittal  of  the  notice  of  intent 

5.  Other  Animal  Feeding  Operations. 
All  other  animal  feeding  operation  are 
encouraged  to  comply  with  the  terms 
and  conditions  of  this  permit. 


*  Tha  Notice  of  Intent  Ponn  is  included  in  this 
pennit  es  eppendix  B.  • 


>The  provl«io(u  Is  Pert  I.B.3.M  ere  requir«ment» 
of  Federal  progranu  under  tha  NaUooel 
Environmental  Policy  Act  of  lOM  end  will  not 
apply  to  tucfa  Cedlibaa  once  authority  for  the 
NPDES  program  hti  been  asaumed  t^  the  state 
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C.  Limitations  on  Covaagfi 

The  foUowlng  discfaargM  from 
Concentrated  Anind  Feeding 
Operatioas  (CAFOe)  are  not  covered  by 
this  permit: 

1.  Concentrated  Animal  Feeding 
Operstians  that  the  Director  has 
determined  to  be  or  may  reaaonably  be 
expected  to  be  contribitfing  to  a 
violatioii  of  a  water  quatity  standard, 
and  which  have  bean  notified  by  the 
Director  to  file  for  an  individual  or 
altanatlve  general  permit  in  accordance 
with  part  ID  (below)  of  this  permit 

2.  Concentrated  Animal  Feeding 
Operations  v^ch  adversely  affects  a 
listed  or  proposed  to  be  Ustod 
endangered  or  threetened  species  or  its 
critical  habitat. 

3.  Concentrated  Animal  Feeding 
Operatians  wfaidi  adversely  affects 
properties  listed  or  eligibte  for  Usting  in 
the  National  Register  oi  Historic  Plaon. 

4.  Coscsntrtted  Animal  Feeding 
Operations  that  discharge  all  titeir 
nino£r  and  wastewater  to  a  publicly 
owned  sanitary  sewer  system  whidi 
discharges  in  accordaBca  wiA  an 
NPDES  permit 

5.  Concentrated  Duck  feeding 
operatians  established  prior  to  1974. 

D.  Requiring  an  Individual  Permit  or  an 
Alternative  General  Permit 

1.  The  Director  may  require  any 
person  authorized  by  this  permit  to 
apply  for  and  obtain  either  an 
individual  NPDES  permit  or  an 
alternative  NH3ES  general  permit  as 
provided  in  40  CFR  122.28(bM2)(i).  The 
Director  will  notify  the  ovmer  or 
operator  in  writing  that  a  permit 
application  is  required.  If  an  owner  or 
operator  iails  to  submit  in  a  timely 
manner  an  individual  NPDES  pwmit 
appUcatioo  required  by  the  Director, 
then  the  applicability  of  the  general 
permit  to  the  individual  NPDES 
permittee  is  automatically  tenninated  at 
the  end  of  the  day  specified  for 
application  sulmittaL 

2.  Any  owner  or  (^lerator  authorized 
by  this  permit  may  request  to  be 
excluded  from  the  coverage  of  this 
permit  by  applying  for  an  individual 
permit  as  provided  in  40  CFR 
122.28(bK2)(iii).  The  owner  or  operator 
shall  submit  an  Individual  applicati<m 
(Form  1  and  Form  2B)  to  the  Director 
with  reasona  supporting  the  request. 

3.  When  an  individual  NPDES  permit 
is  issued  to  an  owner  or  operator 
otherwise  subject  to  this  permit,  or  the 
owner  or  operator  is  approved  for 
coverage  under  an  alternative  NPIKS 
genera)  pennit.  the  applicabiUty  of  this 
permit  to  the  fiacility  is  automatically 
tenninated  on  the  effective  date  of  the 


individual  permit  or  on  the  date  of 
approval  for  coverage  under  th* 
alternative  general  pennit.  Whoi  an 
individual  NTOES  permit  is  doiied  to 
an  owner  or  operator  otherwise  sub)ect 
to  this  permit,  or  the  owner  or  (^)OTstor 
is  denied  for  coverage  under  an 
alternative  NPDES  general  permit,  the 
permittee  is  automatically  reinstated 
under  this  permit  on  the  date  of  sudi 
denial,  unless  otherwise  specified  by 
the  Director. 

E.  Notification  Requirements 

1.  Owners  or  operators  of  fadlitias 
authorized  by  this  pennit  shall  submit 
a  Notice  of  Intent  (NOI)  to  be  covered 
to  the  Director.  The  form  for  the  Notice 
of  Intent  for  this  permit  is  in  appendix 
B  of  this  permit.  Notifications  must  be 
made  within  90  days  of  issuance  of  this 
permit  or  upon  completion  of  new 
facility.  The  Notice  of  Intent  Form  (or 
photocopy  thereoO  shall  be  signed  by 
the  owner  or  other  signatory  authority 
in  accffldance  with  Part  VI.!.  (Signatory 
Requirements),  and  a  copy  shall  be 
retained  on  site  in  accordance  with  Part 
VI.D.  (Retention  of  Records)  of  this 
permit.  The  address  for  Notice  of  Intent 
submission  to  EPA  is: 

U.S.  EPA  RagioD  6. 
6W-SA  Ganeral  Ponnita. 
P.O.  Box  50625, 
Dallas.  Texas  7S270. 

2.  A  copy  of  the  Notice  of  Intent  must 
also  be  sent  to  the  state  agency  where 
the  Concentrated  Animal  Feeding 
Operation  is  located: 

Louisiana:  Gary  Aydell.  Administrator, 
Water  Polhitian  Control  Divisicm, 
State  of  Louisiana,  Dept.  of 
Environmental  Quahty,  P.O.  Box 
82215,  Baton  Rouge,  LA.  70884-2215 

Texas:  Texas  Water  Commission. 
Agriculture  Department.  P.O.  Box 
13087.  Austin,  TX.  78711-3087 

Oklahoma:  Slate  of  Oklahoma. 
Department  of  Agricuhura,  2800  N. 
Lincoln  Bhrd.,  Oklahoma  Qty,  OK. 
73105-4298 

New  Mexico:  Chief,  Water  Quality 
Bureau.  New  Mexico  Environmental 
Department,  1190  St  Frands  Blvd.. 
P.O.  Box  26110,  Santa  Fe.  NM.  87502 

F.  Pennit  Expiration 

Coverage  under  this  pennit  will 
expire  five  (5)  years  from  the  data  of 
issuance.  The  conditiana  <A  an  expired 
permit  continues  in  force  until  the 
effective  date  of  a  new  pennit  (40  CFR 
122.6). 


Fart  n.  Ffflnawt  Uaattationa 

A.  Discharge  Limitatkms  For  All 
Categories  Other  Than  Duck  Facih'ties 
Estahlishad  Prior  to  1974 

1.  The  following  limitatints  establish 
the  quantity  or  quality  of  pollutants  or 
pollutant  propwties  which  may  be 
discharged  by  a  Concentrated  Animal 
Feeding  Operation  in  compliance  with 
this  permit  after  application  of  the  best 
available  technok^  economically 
achievable  or  new  source  performance 
standards:  There  shall  be  no  discharge 
of  process  waste  water  pollutants  to 
waters  of  the  U.S.  (including  lakes, 
rivers,  streams,  wetlands  and  playa 
lakes  as  defined  in  40  CFR  122.2)  except 
in  accordance  with  Part  D.B  of  this 
permit 

2.  Limitations  established  for 
concentrated  duck  feeding  operations 
which  began  operations  after  the 
establishment  of  New  Source 
Performance  Standards  in  1974  are 
subject  to  the  new  source  performance 
standard:  There  shall  be  no  discharge  of 
process  waste  water  pollutants  to  waters 
of  the  U.S.  (including  streams,  rivers, 
lakes,  wetlands,  and  playa  lakes  as 
defined  in  40  CFR  122.2)  except  cs 
specified  in  Part  ILB.  of  this  permit. 

B.  Releases  in  Excess  £/  the  25  year,  24- 
hr  Storm  Event 

Process  waste  pollutants  in  the 
overflow  may  be  discharged  to  waters  of 
the  U.S.  wbeoaver  rainfall  events,  either 
chronic  or  catastrophic,  cause  an 
overflow  of  process  waste  water  from  a 
facility  designed,  constructed  and 
operated  to  contain  all  process 
generated  waste  waters  plus  the  runoff 
from  a  25-year,  24-h(Hir  rainfall  event 
for  the  location  of  the  point  source. 
There  shall  be  no  effluent  limitations  on 
discharges  from  detention  structures 
constructed  and  maintained  to  contain 
the  25  year,  24  hour  storm  event  if  the 
discharge  is  the  resuh  of  a  rainfall  event 
which  exceeds  the  design  capacity  and 
proper  maintaoanca.  Retention 
structures  shall  contain  all  process 
wastewaters  phis  the  25  year,  24  hour 
storm  event. 

Part  m.  Spacial  Conditiona. 
Management  Practices,  and  Other  Noi»- 
Nunieric  Limitations 

A.  Prohibition  om  Unauthorited 
Substances 

All  discharges  to  containment 
structures  shall  be  composed  entirely  of 
wastewaters  from  the  proper  operation 
and  maintenance  of  a  Concentrated 
Animal  Feeding  Operation  and  the 
precipitation  from  the  animal  feeding 
operation  areas.  The  disposal  of  any 
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materials  (otiiBr  ibaa  diadiargM 
associated  wUh  proper  oparation  and 
maintenanoe  of  the  CAFO}  into  the 
containment  structures  are  prc^bited 
by  this  peimit. 

B.  Ptoper  Operation  and  hkuntenance 

Requiremaats 

The  facilities  covered  by  this  permit 
are  required  to  document  the  attainment 
of  Best  Available  Technology  (BAT)  and 
Best  Conventional  Technology  (BCT). 
and  all  Vest  Management  Practices 
(BMPs)  used  to  comply  with  the  effluent 
limitations  in  this  permit.  Siich 
documentation  shall  be  included  in  the 
Pollutirn  Prevention  Plan  (PPPl 
outlined  in  Part  IIi.B.2.  of  this  permit 
and  shall  be  made  available  to  ths 
Director  upon  request.  Where 
applicable,  equivalent  measures 
contained  in  a  site  speciSc  Animal 
Waste  Management  Plan  prepared  by 
the  U.S.  Department  of  Agriculture  Soil 
Conservation  Service  (SCS),  may  be 
substituted  for  the  Best  Management 
Practices  and  Pollution  Prevention  Plan 
reqiiirements  in  this  Part  of  the  permit. 
Where  provisions  in  the  Soil 
Conservation  Swvice  plan  are 
substituted  for  applicable  Best 
Management  Practices  or  portions  of  the 
Pollution  Prevention  Plan,  the  Pollution 
Prevmtion  Plan  must  refer  to  the 
appropriate  section  of  the  Soil 
Conservation  Service  plan.  If  the 
pollution  prevention  plan  contains 
reference  to  the  Soil  Conservation 
Service  plan,  a  copy  of  the  Soil 
Conservation  Service  plan  must  be  kept 
on  site. 

1.  fiest  Management  Practices.  The 
following  Best  Management  Practices 
(BMPs)  dbfiU  be  utiliaed  by  concentrated 
animal  feeding  operaticHis  owners/ 
operators,  as  appropriate,  based  upon 
existing  physical  and  economic 
conditioas,  opportunities  and 
constraints.  Where  the  provisions  in  a 
Soil  Coaser\'ation  Service  plan  are 
equjvaiant  or  more  protective  the 
permittee  may  refer  to  the  Soil 
Conservation  Service  plan  as 
documentation  of  compliance  with  the 
Best  Management  Practices  required  by 
this  permit 

a.  Control  ^cilitias  miist  be  designed, 
constructed,  and  operated  to  contain  all 
process  generated  wastewaters  and  the 
contaminated  nmoff  from  a  25-year,  24- 
bour  rainfall  event  for  the  location  of 
the  point  source.  Calculations  may  also 
include  allowances  for  surface 
retention,  infiltration,  and  other  site 
speciSc  factors.  Waste  control  facilities 
must  be  constructed,  maintained  and 
managed  so  as  to  retain  all 
contaminated  rainfall  runoff  from  t^n 
lots  and  assoriated  areas,  proooec 


generated  vmOBvnket.  eod  «tt  otfaer 
wastes  which  will  eater  or  be  stoced  in 
the  retention  atructoire. 

b.  Peril ities  sbiJl  not  expand 
operations,  either  in  size  or  numban  of 
aniinais,  prior  to  amending  or  eniaii^ag 
the  waake  handling  prooedaras  end 
structiires  to  accommodate  any 
additional  wastes  that  will  be  generated 
by  the  expended  <^ientioBs. 

c  Open  lots  and  esaocialed  wastes 
shall  be  isolated  from  outside  sur&ce 
dmin^ga  by  ditcbes.  dikes,  berais, 
terraces  or  other  such  structures 
desifi^ied  to  cerry  peak  flows  expected  at 
times  when  the  25  year.  24-hr.  ninMl 
evoDt  occurs. 

d.  New  facilities  shell  not  be  built  in 
a  water  of  the  VS.  (including  streams, 
rivers,  lakes,  wetlands,  and  playa  lakes 
as  defined  in  40  CFR  122.2). 

e.  No  waters  of  the  U.S.  shall  come 
into  direct  contact  with  the  animals 
confined  on  die  Concentrated  Animal 
Feedii^  Operation.  Fences  may  be  used 
to  restrict  such  access. 

f.  Wastewater  retention  facilities  or 
holding  pens  may  not  be  located  in  the 
100-year  flood  plain  unless  the  facility 
is  protected  from  inundation  and 
damage  that  may  occur  during  that  flood 
event 

g.  There  shall  be  no  water  quality 
impainnest  to  public  and  neighboring 
private  drinking  water  wells  due  to 
waste  handling  at  the  permitted  facility. 
Facility  westewatar  retmiion  facilities, 
holding  pens  or  waste/wastewater 
disposal  sites  shall  not  be  located  closer 
to  public  or  private  water  wells  than  the 
distances  specified  by  State  regulations 
or  health  codes  or  State  issued  permits 
for  that  facility. 

h.  Waste  handling,  treatment,  and 
management  shall  not  result  in  the 
destruction  or  adverse  modification  of 
the  critical  habitat  of  eiuiangered  or 
threatened  spedes,  or  contribute  to  the 
taking  of  endangered  or  threatened 
species  of  plant,  fish  or  wildlife. 

i.  Waste  handling,  treatment,  and 
management  shall  not  create  »n 
environmental  or  a  public  health 
hazard;  shall  not  result  in  the 
contamination  of  drinking  water;  shall 
conform  with  State  guidelines  and/or 
regulations  for  the  protection  of  suriaoe 
water  ouality. 

j.  Souds.  sludges,  manure,  or  other 
pollutants  removed  in  the  course  of 
treatment  or  control  of  wastewaters 
shall  be  disposed  of  in  a  manner  such 
as  to  prevent  significant  pollutants  fit>m 
being  discharged  to  waters  of  the  United 
States. 

k.  The  operator  shall  prevent  the 
discharge  of  pesticide  contaminated 
waters  into  wwters  of  the  United  States 
All  wastes  from  dypinB  vets,  pest  and 


parasite  ismtwoi  uidts.  sod  other 
nirflitiee  utiiiaed  ior  the  sippticatiun  of 
potentially  faasavdoas  tv  toxic  dianaicals 
shall  be  handled  and  disposed  of  in  a 
manner  s«ch  es  to  pre^eut  any 
significeat  polkitaiits  from  aotariz^  the 
waters  <rf  t£e  United  Stetas. 

1.  Dead  animals  shall  be  praperiy 
disposed  of  within  three  (3)  days  unleM 
otherwise  provided  for  by  IJbe  Diractoc 
Animals  shall  be  dispoeed  of  in  • 
maimer  to  prevent  contominatian  of 
surfiaoe  waters  of  the  United  States  or 
create  a  publtc  health  hazard. 

m.  Collection,  stoiaga,  and  disposal  of 
liquid  and  eolid  waste  should  be 
managed  in  accordance  with  recognized 
practices  of  good  a^ricultuial 
management  The  economic  benefits 
derived  from  agricultural  operations 
carried  out  at  the  land  disposal  site  shall 
be  secondary  to  the  proper  disposal  of 
waste  and  wastewater. 

n.  Appropriate  measures  necessary  to 
prevent  spills  and  to  clean  up  spiUs  of 
any  toxic  pollutant  shall  be  taken. 
Where  potential  spills  can  occur 
materials  handling  procedures  and 
stocage  shall  be  specified.  I^ocedures 
for  cleaning  up  spills  shall  be  identified 
and  the  necessary  equipment  to 
implement  a  cieuuip  shall  be  available 
to  personnel. 

o.  Special  requirements  for  dischai;gBS 
through  municipal  separate  storm  se«ver 
systems  serving  a  population  of  100.000 
or  more.  Facili^as  discharging  through 
a  munidpal  sapar^a  storm  system 
servix^g  a  popuJatioo  of  100,000 
population  or  oxve  shall  comply  with 
applicable  requirements  in  the 
munidpahty's  storm  water  manageoMnt 
program.  Concentntsd  Animal  Feeding 
Op^tion  fadhties  must  comply  with 
the  requirements  in  the  munidpal  storm 
water  management  program  developed 
under  an  NPDES  permit  issued  for  the 
discharge  of  the  raunidpal  separata 
storm  sewer  system  that  receives  the 
CAFO  Cadlity's  discharge,  fvovided  the 
operator  of  the  CAFO  has  been  notified 
of  such  c<m<litions. 

2.  PoUution  Prevention  Plans.  A 
pollution  prevention  plan  shall  be 
developed  for  each  fadlity  covered  by 
this  pennit  Pollution  prevention  plans 
shall  be  prepared  in  aocardance  %vith 
good  engineering  practices  and  should 
indude  measures  necessary  to  iimit 
pollutants  in  runoff.  The  plan  shail 
describe  and  ensure  the  implementatioa 
of  practices  which  are  to  be  used  to 
assure  oomplionce  with  the  limitatians 
and  conditions  of  this  permit.  The  plan 
shall  identify  a  specific  individuaUs)  at 
the  fadlity  who  is  re^>attsil>le  for 
developic^  the  Implementatian, 
maintenance,  and  revision  of  the 
pollution  prevention  plan,  The activitMS 
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and  responsibilities  of  the  pollution 
prevention  personnel  should  address  all 
aspects  of  the  facility's  pollution 
prevention  plan. 

a.  Where  a  Soil  Conservation  Service 
plan  '  has  been  prepared  for  the  focility, 
the  pollution  prevention  plan  may  refer 
to  the  Soil  Conservation  Service  plan 
when  the  Soil  Conservation  Service 
plan  docxunentation  contains  equivalent 
requirements  for  the  facility.  When  the 
permittee  uses  a  Soil  Conservation 
Service  plan  as  partial  completion  of  the 
pollution  plan,  the  Soil  Conservation 
Service  plan  must  be  kept  on  site. 
Design  and  construction  criteria 
developed  by  the  Soil  Conservation 
Service  can  be  substituted  for  the 
documentation  of  design  capacity  and 
construction  reqxiirements  Part  in  D.2.f. 
of  the  Pollution  Prevention  Plan 
provided  the  required  inspection  logs 
and  water  level  logs  (sections  f(2)(A) 
and  f[2)(D)  respectively)  are  kept  with 
the  Soil  Conservation  Service  plan. 
Waste  managemeilT  plans  developed  by 
the  Soil  Conservation  Service  can  be 
substituted  for  the  documentation  of 
application  rate  calculations  in  sections 

f(2)(H)andm. 

b.  Unless  otherwise  directed  by  the 
permitting  authority:  Large  facilities 
(those  with  1000  animal  units  or  more) 
shall  have  on  site  and  implement  a 
Pollution  Prevention  Plan  or  its 
equivalent  within  365  days  (1  year)  of 
the  issuance  date  of  this  permit. 
Medium  facilities  (those  with  less  than 
1000  animal  units  but  with  300  or  more) 
shall  have  on  site  and  implement  a 
Pollution  Prevention  Plan  or  its 
equivalent  within  two  (2)  years  of  the 
issuance  date  of  this  permit.  Small 
facilities  (those  under  300  animal  units 
which  have  been  designated  by  the 
Director  as  a  point  source)  shall  have  on 
site  and  implement  a  Pollution 
Prevention  Plan  or  its  equivalent  within 
three  (3)  years  of  the  designation  by  the 
Director.  New  facilities  shall  have  and 
implement  a  Pollution  Prevention  Plan 
or  its  equivalent  prior  to  the  submission 
of  a  Notice  of  Intent  to  be  covered  by 
this  permit 

c.  The  plan  shall  be  signed  by  the 
owner  or  other  signatory  authority  in 
accordance  with  part  FV.I.  (Signatory 
Requirements),  and  be  retained  on  site 
in  accordance  with  part  IV.D.  (Retention 


'  SCS  Wtcto  Managamant  Plant  which  have  been 
prepared  tlnce  Jantiary  1, 1989  are  cooitdared  by 
the  Soil  ConMrration  Service  to  contain  adequate 
management  practicea.  To  insure  the  protectioo  of 
«ratar  quality,  the  Soil  Conaarvatiao  Service  has 
detarminad  dut  SCS  plana  prepared  prior  to  1969 
must  be  renewed  witib  the  Soil  Conaarvation 
Service  or  waste  managaoMnt  profaaalonal  before 
December  1995  SCS  hat  detarmined  that  all  plans 
should  be  reviewed  every  Bve  (S)  year*  to  Insure 
proper  managwnant  of  waataa. 


of  Records)  of  this  permit.  The  plan 
shall  be  updated  as  appropriate. 

d.  If  the  plan  is  reviewed  by  the 
Director,  or  authorized  representative, 
the  Director,  or  authorized 
representative,  may  notify  the  permittee 
at  any  time  that  the  plan  does  not  meet 
one  or  more  of  the  minimum 
requirements  of  this  part  After  such 
notification  from  the  Director,  or 
authorized  representative,  the  permittee 
shall  make  changes  to  the  plan  within 
90  days  after  sudi  notificatioD  imless 
otherwise  provided  by  the  Director. 

e.  The  permittee  shall  amend  the  plan 
prior  to  any  change  in  design, 
construction,  operation,  or  maintenance, 
which  has  a  significant  effect  on  the 
potential  for  the  discharge  of  pollutants 
to  the  waters  of  the  United  States  or  if 
the  pollution  prevention  plan  proves  to 
be  ineffective  in  achieving  the  general 
objectives  of  controlling  pollutants  in 
discharges  from  Concentrated  Animal 
Feeding  Operations.  Amendments  to  the 
plan  may  be  reviewed  by  the  Director  or 
authorized  representative. 

f.  The  plan  shall  include,  at  a 
minimum,  the  following  items: 

(1)  Description  of  Potential  Pollutant 
Sources.  Each  plan  shall  provide  a 
description  of  potential  sources  which 
may  reasonably  be  expected  to  add 
pollutants  to  runoff  from  the  facility. 
Each  plan  shall  identify  activities  and 
materials  which  may  potentially  be 
pollutant  sources.  Each  plan  shall 
include: 

(A)  A  site  map,  or  topographic  map 
indicating,  an  outline  of  the  drainage 
area  of  the  concentrated  animal  feeding 
area;  each  existing  structural  control 
measure  to  reduce  pollutants  in 
wastewater  and  precipitation  runoff; 
and  surface  water  bodies. 

(B)  A  list  of  significant  materials  that 
are  used,  stored  or  disposed  of  at  the 
Concentrated  Animal  Feeding  Operation 
(such  as  pesticides,  cleaning  agents, 
fuels  etc.).  And  a  hst  of  any  significant 
spills  of  these  materials  at  the  facility 
after  the  issuance  date  of  this  permit,  or 
for  new  facilities,  since  date  of 
operation. 

(C)  All  existing  sampling  data. 

(2)  Waste  Management  Controls.  The 
Pollution  Prevention  Plan  for  each 
facility  shall  include  a  description  of 
management  controls  appropriate  for 
the  facility,  and  the  pennittee  must 
implement  such  controls.  The 
appropriateness  and  priorities  of  any 
controls  shall  reflect  the  identified 
sources  of  pollutants  at  the  facility. 

(A)  The  plan  shall  include  the 
location  and  a  description  of  existing 
structural  and  non-structural  controls. 
Structural  controls  shall  be  inspected  at 
least  four  times  per  year  for  structural 


integrity  and  maintenance.  The  plan 
shall  include  dates  for  inspection  of  the 
retention  faciUty,  and  a  log  of  the 
findings  of  such  inspections. 

(B)  Retention  Capacity  Calculations. 
The  plan  must  include  docimientation 
of  existing  retention  facility  capacity 
and  the  assumptions  and  calculations 
used  in  determining  the  appropriate 
volume  capacity.  T^e  retention  capacity 
shall  be  based  upon  the  25-year  24-hour 
rainfoU  event  and  the  facility  design 
should  include  a  top  freeboard  of  two 
feet  and  in  no  case  less  than  one  foot. 
RetenticHi  facilities  shall  be  sized  based 
upon  the  following  volumes: 

(i)  The  nmoff  volume  from  open  lot 
surfaces  plus 

(ii)  The  runoff  volume  from  areas 
between  open  lot  surfaces  and  the 
retention  facilities  plus 

(iii)  The  rainfall  multipUed  by  the 
area  of  the  retention  facility  and  wastes 
basin  plus 

(iv)  The  volume  of  rainfall  from  any 
roofed  area  that  is  directed  into  the 
retention  faciUties  plus 

(v)  All  wastes  and  process  generated 
wastewater  produced  during  a  period  of 
time  not  less  than  21  days  or  the  amount 
specified  in  the  State  Water  Quality 
Management  Plan  including:  (1)  Volume 
of  wet  manure  that  will  enter  pond  plus: 
(2)  volume  of  water  used  for  manure/ 
waste  removal  plus;  (3)  volume  of 
cleanup/washwater  plus;  (4)  other  water 
such  as  drinking  water  that  enters  the 
retention  facilities. 
Where  appropriate,  site  specific 
information  should  be  used  to 
determine  retention  capacity  and  land 
application  rates.  All  site  specific 
information  used  must  be  documented 
in  the  Pollution  Prevention  Plan. 

(C)  Retention  Facility  Embankments. 
The  plan  shall  include  a  description  of 
the  design  standards  for  the  retention 
facility  embankments.  The  following 
minimum  design  standards  are  required 
for  construction  and/or  modification  of 
a  retention  facility:  Soils  used  in  the 
embankment  shall  be  Eree  of  foreign 
material  such  as  trash,  brush,  and  fallen 
trees.  The  embankment  shall  be 
constructed  in  lifts  or  layers  no  more 
than  six  inches  thick  and  compacted  at 
optimum  moisture  content.  Site  specific 
variation  in  embankment  construction 
must  be  accompanied  by  compaction 
testing,  certification  by  a  Professional 
Engineer,  or  be  in  accordance  with  Soil 
Conservation  Service  design  standards. 
Compaction  tests  must  be  certified  by  a 
Professional  Engineer.  All  embankment 
walls  shall  be  stabilized  to  prevent 
erosion  or  deterioration. 

P)  Retention  Facility  Dewatering.  The 
plan  must  include  a  scitedule  for  liquid 
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WMts  rvmovtL  A  (kte  log  indicating 
weekly  inspectioo  of  %raslewatar  lewsl 
in  reteation  fKility,  including  specific 
measurommit  of  wastewater  levri  will 
be  kept  with  the  pies.  Retmtion 
facilities  riiall  be  equipped  with  either 
irrigatioo  or  evaporatiaD  at  liquid 
removal  systems  capable  of  dewalerfaig 
the  retentiwi  facilities.  Operators  vi^ng 
pits,  ponds,  or  lagoons  for  etorage  and 
treatment  of  storm  vrater,  manure  and 
process  generated  wastewater,  including 
flush  water  waste  handling  systems, 
shall  maintain  in  their  wastewater 
retention  facility  sufficient  freeboard  to 
contain  rainfall  and  rainfall  runoff  from 
a  25-year  rainfall  event.  The  operator 
shall  restore  freeboard  for  a  25-year 
rain&U  event  after  any  rainfall  event  or 
accumulation  of  wastes  or  process 
generated  wastewater  whioi  reduces 
such  freeboard,  weather  permittii^ 
Equipment  capable  of  dewaterlng  the 
wastewater  retention  structures  of  waste 
and/or  wastewater  shall  be  available 
whenever  needed  to  restore  the 
freeboard  required  to  accommodate  the 
rainfall  and  runoff  resulting  from  the  25- 
year  rainfall  event 

(E)  A  permanaat  marlcar  (measuring 
device)  ahall  be  ouuntained  in  the 
wastewater  retention  facilities  to  show 
the  volume  required  for  a  25-year 
rainfall  event  within  the  containment 
ponds.  The  marker  shall  be  visible  from 
the  top  of  the  levee. 

(F)  A  rain  gauge  shall  be  kept  on  site 
and  propaiiy  maintained.  A  log  of  all 
measurable  rainfall  events  shall  be  kept 
with  the  Pollution  Prevention  Plan. 

(G)  Concentrated  animal  feeding 
operations  constructing  a  new  or 
modifying  an  existing  wastewater 
retention  facility  shall  insure  that  all 
constructi<Hi  and  design  is  in 
accordance  vnth  good  «agineering 
practices.  Where  site  specific  variations 
are  warranted,  the  permittee  must 
document  these  variations  and  their 
appropriateness  to  the  plan.  Existing 
facilities  which  have  been  properly 
maintained  and  show  no  signs  of 
structural  breakage  will  be  considered  to 
be  properly  constructed.  Structures  built 
in  accordance  with  site  specific  Soil 
Conservation  Service  plans  and  . 
specifications  wili  be  considered  to  be 
in  compliance  with  tiie  design  and 
capacity  requirements  of  this  pennit  if 
the  site  specific  conditions  are  the  same 
as  those  used  by  the  Soil  Conservation 
Senice  to  develop  the  plan  (numbers of 
animals,  runoff  area,  wastes  generated, 
etc.).  Ail  retention  stmctun  design  and 
constructiao  shall,  at  a  Tninimiitu,  be  in 
accordance  with  the  technical  standards 
devektped  by  the  USDA  Soil 
Conservation  Servioe.  The  permittee 


muM  uaa  thoea  standards  that  are 
curreat  at  Ihe  time  of  ooBstnidimi. 

(H)  Liwr  Aeqanement  Ite  pocmittM 
shall  inctade  in  the  pian,  site  specific 
documentation  tiiat  no  rign^firatit 
hydroiogic  oopnection  exiats  between 
the  contained  wastewater  and  sui&oa 
waters  of  the  United  States.  Where  tiie 
permittee  cannot  document  that  no 
signifinant  hydrologic  connection 
through  poimd  water  exiats.  the  ponds, 
lagoons  and  basins  of  the  letantiaa 
focilities  ontst  have  a  liner  whidi  will 
prevent  the  potential  contamination  of 
surface  waters. 

(i)  Documentaboa  of  No  Linet 
Requirement.  The  pennittee  can 
docuoMnt  lack  of  bydrologic  connection 
by  either:  (1)  Documenting  that  there 
will  be  no  significant  leakage  from  the 
retention  structure;  or  (2)  doctuneotiag 
that  any  leakage  from  the  retention 
structure  would  not  migrate  to  surface 
waters.  This  documentation  should  be 
certified  by  a  Professional  Rngin^^r  or 
qualified  groundwater  scientist  and 
must  include  information  on  the 
hydraulic  conductivity  and  thickness  of 
the  natural  materials  underlying  and 
forming  the  walls  of  the  containment 
structure  up  to  the  wetted  perimeter. 

For  documentation  of  no  significant 
leakage,  in-situ  materials  must,  at  a 
minimum,  meet  the  minimum  criteria 
for  hydraulic  conductivity  and 
thicioiBSs  described  below. 
Documentation  that  leakage  will  not 
migrate  to  a  surface  water  must  include 
maps  showing  ground  water  flow  paths, 
or  that  the  leakage  enters  a  confined 
environment.  A  written  determination 
by  an  SCS  engineer,  a  Profassional 
Engineer,  or  qualified  groundwater 
scientist  that  a  liner  is  not  needed  to 
prevent  leakage  of  significant  amormts 
of  pollutants  into  surface  waters  via 
perched  or  ground  waters  will  be 
considered  documentation  that  no 
significant  hjrdrologic  connection  exists, 

(ii)  Uner  Construction.  Site-specific 
conditions  should  be  considered  in  the 
design  and  construction  of  liners.  Soil 
Conservatioo  Servioe  liner  requirements 
or  liners  constructed  and  maintained  in 
accordance  with  Seal  Coneervation 
Service  design  specifications  in 
Technical  Note  716  (or  its  current 
equivalent)  shall  be  considered  to 
prevmt  hydrologic  connection  whidi 
could  rasntt  in  the  cmtamination  of 
surface  waters.  Liners  for  retention 
structures  should  be  constructed  in 
accordance  with  good  engineering 
practices.  Where  no  site-specific 
assessment  has  been  done  by  a  Soil 
Conservatioo  Service,  Professional 
Engineer,  or  qualified  groundwater 
scientist  the  liner  shall  be  constructed  to 
have  hydraulic  caoductivitiaa  no  ^eater 


than  lxia-7  oo/aac.  wftfa  a  thidowsa  of 
1 .5  feat  or  ^MAar  or  ite  aquivalaacy  in 
other  materials. 

(ill)  LJnar  MafaUBnonoe.  Where  a  Maar 
is  inataliadto  pravent  hydrologic 
connectioQ  the  nannittae  must  fn^j^^t^ 
the  liner  to  inhMt  infihratioB  of 
wastewaters.  Liners  shall  be  protected 
from  aaimala  by  iaacaa  or  other 
protoctiva  dnricaa.  No  trees  shall  be 
allowed  to  grow  %irlthin  the  potential 
distance  of  the  root  aone.  Any 
mechanical  or  structural  danwoe  to  ttw 
liner  will  be  erdueted  by  e  Soil 
Conservation  Servioe  engineer, 
ProfaMkmal  Eogioeer,  or  qaaliiRad 
groundwater  sctentist  wnthin  30  days  of 
the  damage.  Documentation  of  Hner 
maiatanaaoe  shall  be  kept  with  the 
Pollution  Prevention  Plan.  The 
permittee  shell  have  a  Soil  Conserration 
Service  engineer.  Professional  Engineer, 
or  qualified  graundvrater  scientist 
review  the  documentation  and  do  a  site 
evaluation  every  five  years.  If  notified 
by  the  State  or  aie  Director  thet  the 
potential  exists  for  the  contaminatian  of 
surfeoe  waters  or  drinking  water,  the 
permittee  shall  install  a  leak  detection 
system  or  monitoring  wells  in 
accordance  with  that  notice. 
Documentation  of  compliance  with  the 
notification  muet  be  kept  widi  ^te 
Polhition  Prevention  Fian,  as  well  es  all 
sampling  data.  Data  bom  the  monitoring 
welu  must  be  kept  on  site  for  three 
years  with  the  polhition  prevention 
plan.  The  first  year's  sampling  shall  be 
considered  the  beseline  data  and  must 
be  retained  on  site  for  the  life  of  the 
facility. 

(I)  Wo^water  Bemoval  and  Land 
ApfAication.  Retention  facilities  shall  be 
equipped  with  either  irr^tion  or 
evaporation  s]rsteras  capeble  of 
dewatering  the  retention  facilities,  or  a 
regular  schedule  of  wastewater  removal 
by  contract  hauler.  The  Pollution 
Prevention  Plan  must  include  all 
calculations,  m  wall  as.  all  factors  used 
in  datamhiing  land  appticatioo  rates, 
acreaga,  and  craps.  Land  apphcatMn 
rates  must  taka  into  aoooont  tha  nutrient 
contribotian  of  any  laaad  applied 
manures,  ff  lartd  application  is  utilised 
for  diapoaal  of  waate  water,  ^le  foUowing 
requirements  shaD  apply: 

U)  The  discharge  or  ^ainage  of 
irrigated  wastewater  is  pnihibitad  where 
it  will  raauk  in  a  dischvge  to  water  of 
theU.S. 

(ii)  Whan  inigalian  dispoaal  of 
wastewater  is  asad,  hciiiiias  aball  not 
exceed  the  nutrient  npteke  of  Aa  crap 
con  stage  or  planned  crop  piaoting  with 
any  land  application  of  wastewater  and/ 
or  manure.  Land  application  rates  of 
wastewaters  should  be  based  on  tha 
available  nitrogen  content,  howavsr, 
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where  local  water  quality  is  threatened 
by  phosphorus,  the  permittee  should 
limit  the  application  rate  to  the 
recommended  rates  of  available 
phosphorus  for  needed  crop  uptake  and 
provide  controls  for  runoff  and  erosion 
as  appropriate  for  site  conditions. 

(iiij  Wastewater  shall  not  be  irrigated 
when  the  ground  is  frozen  or  satiirated 
or  during  rainfell  evetnts  (unless  to  filter 
wastewaters  from  retention  structures 
which  are  going  to  overflow  directly  to 
a  water  of  the  U.S.). 

(iv)  Irrigation  practices  shall  be 
managed  so  as  to  reduce  or  minimize 
ponding  or  puddling  of  wastewater  on 
the  site,  contamination  of  ground  or 
surface  water,  and  the  occurrence  of 
nuisance  conditions  such  as  odors  and 
flies. 

(v)  It  shall  be  considered  "Proper 
Operation  and  Maintenance"  for  a 
facility  which  has  been  properly 
operated,  and  that  is  in  danger  of 
imminent  overflow  due  to  chronic  or 
catastrophic  rainfall,  to  discharge 
wastewatera  to  land  application  sites  for 
filtering  prior  to  discharging  to  watera  of 
the  U.S. 

(vi)  Facilities  including  ponds,  pipes, 
ditches,  pumps,  diversion  and  irrigation 
equipment  shall  be  maintained  to  insure 
ability  to  fully  comply  with  the  terms  of 
this  permit  and  the  pollution  prevention 
plan. 

(vii)  Adequate  equipment  or  land 
application  area  shall  be  available  for 
removal  of  such  waste  and  wastewater 
as  required  to  mffi"*"'"  the  retention 
capacity  of  the  facility  for  compliance 
with  this  permit. 

(viii]  Disposal  of  wastewaters  shall 
not  cause  d  contribute  to  the  taking  of 
any  endan^H>-i4<i  or  threatened  species  of 
plant,  fish,  or  wildlife;  nor  shall  such 
disposal  in(»r»wre  with  or  cause  harm  to 
migratory  birds.  The  operator  shall 
notify  the  appropriate  fish  and  wildlife 
agency  in  Lb«t  event  of  any  significant 
fish,  wildLfe  or  migratory  bird/ 
endangereo  sDHcies  kill  or  die-off  on  or 
near  retention  ponds  or  in  fields  where 
waste  has  be««n  applied,  and  which 
could  reasonably  have  resulted  from 
waste  mand(2<*ment  at  the  facility. 

(Ix)  Wbu'^  <ind  application  sites  are 
isolated  froni  surface  waters  and  no 
potential  exists  for  runoff  to  reach  a 
water  of  U.S.,  application  rates  may 
exceed  nutrient  crop  uptake  rates  as 
provided  in  an  approved  state  program. 
No  land  application  imder  this  section 
shall  cause  or  contribute  to  a  violation 
of  water  quality  standards. 

Q)  Manure  and  Pond  Solids  Handling 
and  Land  Application.  Storage  and  land 
application  of  manure  shall  not  cause  a 
discharge  of  significant  pollutants  to 
waters  of  the  United  States  or  cause  a 


water  quality  violation  in  watera  of  the 
United  States.  At  all  times,  sufficient 
volume  shall  be  maintained  within  the 
control  facility  to  accommodate  manure, 
other  solids,  wastewatera  and  rain 
watera  (runofi)  from  the  concentrated 
animal  fiseding  areas. 

(i)  Where  the  permittee  decides  to 
land  apply  manures  and  pond  solids 
that  plan  shall  include:  (1)  a  description 
of  waste  handling  procedures  and 
equipment  availability;  (2)  the 
calculations  and  assumptions  used  for 
determining  land  application  rates;  and 
(3)  any  nutrient  analysis  data  if 
laboratory  analysis  is  done.  Land 
application  rates  of  wastes  should  be 
based  on  the  available  nitrogen  content 
of  the  solid  waste.  However,  where  local 
water  quality  is  threatened  by 
phosphorous,  the  application  rate 
should  be  limited  to  the  recommended 
rates  of  available  phosphorus  for  needed 
crop  uptake  and  provide  controls  for 
runoff  and  erosion  as  appropriate  for 
site  conditions. 

(ii)  If  the  waste  (manure)  is  sold  or 
given  to  other  persons  for  disposal,  the 
permittee  must  maintain  a  log  of:  date 
of  removal  from  the  feedlot;  name  of 
hauler,  and  amoiut,  in  wet  tons,  dry 
tons  or  cubic  yards,  of  waste  removed 
from  the  feedlot.  (Incidental  amounts, 
given  away  by  the  pick-up  truck  load, 
need  not  be  recorded.)  Where  the  wastes 
are  to  be  land  applied  by  the  hauler,  the 
premittee  must  make  available  to  the 
hauler  any  nutrient  sample  analysis 
bom  that  year. 

(iii)  The  procedures  documented  in 
the  pollution  prevention  plan  must 
ensure  that  the  handling  and  disposal  of 
wastes  comply  with  the  following 
requirements: 

(a)  Adequate  manure  storage  capacity 
based  upon  manure  and  waste 

Production  and  land  availability  shall 
8  provided.  Storage  and/ or  surface 
disposal  of  manure  in  the  lOO-year  flood 
plain  or  near  water  courses  is  prohibited 
unless  protected  buy  adequate  berms  or 
other  structures.  The  land  application  of 
wastes  at  agricultural  rates  shall  not  be 
considered  surface  disposal  in  this  case 
and  is  not  prohibited. 

(b)  Runoff  from  manure  storage  piles 
must  be  retained  on  site. 

(c)  Waste  shall  not  be  appUed  to  land 
when  the  ground  is  frozen  or  saturated 
or  during  rainbll  events. 

(d)  Waste  manure  shall  be  applied  to 
suitable  and  at  appropriate  times  and 
rates.  Discharge  (run-off)  of  waste  from 
the  application  site  is  prohibited. 
Timing  and  rate  of  applications  to  shall 
be  response  to  crop  needs,  assuming 
usual  nutrient  losses,  expected 
precipitation  and  soil  conditions. 


(e)  Disposal  of  manure  shall  not  cause 
or  contribute  to  the  taking  of  any 
endangered  or  threatened  s{>ecie  of 
plant,  fish,  or  wildlife;  nor  shall  such 
disposal  interfere  with  or  cause  harm  to 
migratory  birds.  The  operator  shall 
notify  the  appropriate  fish  and  wildlife 
agency  in  the  event  of  a  fish,  wildlife, 
or  migratory  bird/endangered  species 
kill  or  die-off  on  or  near  retention  ponds 
or  in  fields  where  waste  has  been 
applied. 

ff)  All  necessary  practices  to  minimize 
waste  manure  transport  to  water  courses 
shall  be  utilized  and  documented  to  the 
plan. 

(g)  Edge-of-field,  grassed  strips  shall 
be  used  to  separate  water  courses  from 
runoff  carrying  eroded  soil  and  manure 
particles.  Land  subject  to  excessive 
erosion  shall  be  avoided. 

(h)  Where  land  application  sites  are 
isolated  from  surface  watera  and  no 
potential  exists  for  runoff  to  reach  a 
water  of  the  U.S.,  appUcation  rates  may 
exceed  nutrient  crop  uptake  rates  as 
provided  in  an  approved  state  program. 
No  land  application  under  this  section 
shall  cause  or  contribute  to  a  violation 
of  water  quaUty  standards. 

(3)  Preventive  Maintenance.  The  plan 
shall  include  an  appropriate  schedule 
for  preventative  maintenance.  Operatore 
will  provide  routine  maintenance  to 
their  control  facilities  in  accordance 
with  schedule  and  plan  of  operation  to 
ensure  compUance  with  this  permit. 
The  permittee  shall  keep  a  maintenance 
log  documenting  that  preventative 
maintenance  was  done.  A  preventive 
maintenance  program  shall  involve 
inspection  and  maintenance  of  all 
runoff  management  devices  (cleaning 
separators,  catch  basins)  as  well  as 
inspecting  and  testing  facility 
equipment  and  containment  structures 
to  uncover  conditions  that  could  cause 
breakdowns  or  failures  resulting  in 
discharges  of  pollutants  to  surface 
watera. 

(4)  Sediment  and  Erosion  Prevention. 
The  plan  shall  identify  areas  which,  due 
to  topography,  activities,  or  other 
fectors,  have  a  high  potential  for 
significant  soil  erosion.  Where  these 
areas  have  the  potential  to  contribute 
pollutants  to  watera  of  the  U.S.  the 
Pollution  Prevention  Plan  shall  identify 
measures  used  to  Umit  erosion  and 
pollutant  runoff. 

(5)  Employee  Training.  Where 
employees  are  responsible  for  work 
activities  which  relate  to  permit 
compliance,  those  employees  must  be 
regularly  trained  or  informed  of  any  - 
information  pertinent  to  the  proper 
operation  and  maintenance  of  the 
facility  and  waste  disposal.  Employee  . 
training  shall  inform  personnel  at  all 
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levels  of  responsibility  of  the  general 
components  and  goals  of  the  pollution 
prevention  plan.  Training  shall  include 
topic  as  appropriate  such  as  land 
application  of  wastes,  proper  operation 
and  maintenance  of  the  facility,  good 
housekeeping  and  material  management 
practices,  necessary  recordkeepirtg 
requirements,  and  spill  response  and 
clean  up.  The  permittee  is  responsible 
for  determining  the  appropriate  training 
firequency  for  difilarent  levels  of 
personnel  and  the  pollution  prevention 
plan  shall  identify  periodic  dates  for 
such  training. 

(6)  Inspection  and  Recordkeeping. 
The  operator  or  the  person  named  in  the 
pollution  prevention  plan  as  the 
individual  responsible  for  drafting  and 
implementing  the  plan  shall  be 
responsible  for  inspections  and 
recordkeeping. 

(A)  Recordkeeping  and  Internal 
Reporting  Procedures.  Incidents  such  as 
spills,  or  other  discharges,  along  with 
other  information  describing  the 
pollution  potential  and  quantity  of  the 
discharge  shall  be  included  in  the 
records.  Inspections  and  maintenance 
activities  shall  be  documented  and 
recorded.  These  records  must  be  kept  on 
site  for  a  minimum  of  three  years. 

(B)  Visual  Inspections.  The  authorized 
person  shall  inspect  designated 
equipment  and  facility  areas.  Material 
handling  areas  shall  be  inspected  for 
evidence  of,  or  the  potential  for, 
pollutants  entering  the  drainage  system. 
A  follow-up  procedure  shall  be  used  to 
ensure  that  appropriate  action  has  been 
taken  in  response  to  the  inspection. 

(C)  Site  Inspection.  A  complete 
inspection  of  the  facility  shall  be  done 
and  a  report  made  documenting  the 
findings  of  the  inspection  made  at  least, 
once/year.  The  inspection  shall  be 
conducted  by  the  authorized  person 
named  in  the  pollution  prevention  plan, 
to  verify  that  the  description  of  potential 
pollutant  sources  is  accurate:  the 
drainage  map  has  been  updated  or 
otherwise  modified  to  reflect  current 
conditions;  and  the  controls  outlined  in 
the  pollution  prevention  plan  to  reduce 
pollutants  are  being  implemented  and 
are  adequate.  Records  documenting 
significant  observation  made  during  the 
site  inspection  shall  be  retained  as  part 
of  the  pollution  prevention  plan. 
Records  of  inspections  shall  be 
maintained  for  a  period  of  three  years. 

3.  Other  Legal  Requirements.  No 
condition  of  this  permit  shall  release  the 
permittee  from  any  responsibility  or 
requirements  under  other  statutes  or 
regulations.  Federal.  State  or  local. 


Part  IV.  Monitoriiig  ami  Reporting 
ReqairameBts 

A.  Discharge  Notification 

If,  for  any  reason,  there  is  a  discharge 
to  a  water  of  the  U.S.,  the  permittee  is 
required  to  make  verbal  notificatiOD  to 
EPA  at  (214)  655-6593,  and  to  notify  the 
Director  and  the  State  in  writing  within 
14  working  days  of  the  discharge  from 
the  retention  facility.  In  addition  the 
permittee  shall  docvtment  the  following 
Information  to  the  pollution  prevention 
plan  within  14  days  of  becoming  aware 
of  such  dischar^: 

1.  A  description  and  cause  of  the 
discharge,  including  a  description  of  the 
flow  path  to  the  receiving  water  body. 
Also,  an  estimation  of  the  flow  and 
volume  discharged. 

2.  The  period  of  discharge,  including 
exact  dates  and  times,  and,  if  not 
corrected  the  anticipated  time  the 
discharge  is  expected  to  continue,  and 
steps  being  taken  to  redilfce,  eliounate 
and  prevent  recurrence  of  the  discharge. 

3.  If  caused  by  a  precipitation 
event(s),  information  from  the  onsite 
rain  gauge  concerning  the  size  of  the 
precipitation  event. 

4.  Unless  otherwise  directed  by  the 
permitting  authority:  Large  faciUties 
(those  with  1000  animal  units  or  more) 
shall  sample  and  analyze  all  discharges 
from  retention  facilities.  Medium 
facilities  (those  with  less  than  1000 
animal  units  but  with  300  or  more)  shall 
sample  and  analyze  all  discharges,  but 
at  a  maximum  required  frequency  of 
once/year.  Small  facilities  (those  under 
300  animal  units  which  have  been 
designated  by  the  Director  as  a  point 
source)  shall  sample  and  analyze  all 
discharges,  but  at  a  maximum  required 
frequency  of  once  per  permit  term. 
Sample  analysis  shall  be  documented  to 
the  Pollution  Prevention  Plan. 

5.  Samples  shall  consist  of  grab 
samples  taken  from  the  ovw-flow  or 
discharges  from  the  retention  structure. 
A  minimum  of  one  sample  shall  be 
taken  from  the  initial  discharge  (within 
30  minutes).  The  sample  shall  be  takei^ 
and  analyzed  in  accordance  with  EPA 
approved  methods  for  water  analysis 
listed  in  40  CFR  part  136.  Measurements 
taken  for  the  purpose  of  monitoring 
shall  be  representative  of  the  monitored 
discharge. 

6.  Sample  analysis  of  the  discharge 
must,  at  a  minimum,  include  the 
following:  Fecal  Coliform  bacteria:  5- 
day  Biochemical  Oxygen  Demand 
(BOD5);  Total  Suspended  Solids  (TSS); 
ammonia  nitrogen;  and  any  pesticide 
which  the  operator  has  reason  to  believe 
could  be  in  the  discharoe. 

7.  Sampling  Waiver,  m  lieu  of 
discharge  sampling  data  the  permittee 


must  document  description  of  why 
discharge  samples  couiid  not  be 
collected  when  the  discharger  is  unable 
to  collect  samples  due  to  climatic 
conditions  which  prohibit  the  collection 
of  samples  including  weather 
conditions  that  create  dangerous 
conditions  for  personnel  (such  as  local 
flooding,  high  winds,  hurricane, 
tornadoes,  electrical  storms,  etc).  Once 
dangerous  conditions  have  passed,  the 
permittee  shall  collect  a  sample  from 
the  retention  structure  pond  or  lagoon. 
The  sample  shall  be  analyzed  in 
accordance  wit^  Part  IVA.6.  ft  7. 
(above). 

B.  Written  Notification 

All  discharge  information  and  data 
will  be  made  available  to  the  Director 
ufKin  request.  Signed  copies  of 
monitoring  reports  shall  be  submitted  to 
the  Director  if  requested  at  the  address 
specified  in  the  request. 

C.  Penalties  for  Falsification  of  Reports 

The  Act  provides  that  any  person  who 
knowingly  makes  any  false  statement, 
representation,  or  certification  in  any 
record  or  other  document  submitted  or 
required  to  be  maintained  under  this 
permit,  including  reports  of  compliance 
or  noncompliance  shall,  upon 
conviction  be  punished  by  a  fine  of  not 
more  than  $10,000  per  violation,  or  by 
imprisonment  for  not  more  than  six 
months  per  violation,  or  by  both. 

D.  Retention  of  Records 

The  permittee  shall  retain  copies  of 
all  records  required  by  this  permit  for  a 
period  of  at  least  three  years  from  the 
date  reported.  This  period  may  be 
extended  by  request  of  the  Director  at 
anytime. 

E.  Availability  of  Reports 

In  addition  to  data  determined  to  be 
confidential  luder  40  CFR  part  2, 
information  submitted  to  EPA  may  be 
claimed  as  confidential  by  the 
submitter.  If  no  claim  is  made  at  the 
time  of  submission,  EPA  may  make  the 
information  available  to  the  public 
without  further  notice.  As  required  by 
the  Act,  however.  Notices  of  Intent, 
permits,  the  effluent  data  shall  not  be 
considered  confidential  and  any  claims 
of  confidentiality  for  this  information 
will  be  denied. 

F.  Planned  Changes 

The  permittee  shall  docimMmt  to  the 
Pollution  Prevention  Plan  as  soon  as 
possible,  any  planned  physical 
alterations  or  additions  to  the  permitted 
facility.  The  permittee  must  insure  that 
any  change  or  facility  expansion  will 
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not  resuh  in  a  discfaarge  in  violatioD  of 

this  permit 

G.  Duty  to  Provide  Information 

The  permittee  shall  furnish  to  the 
Director,  within  a  reasonable  time,  any 
information  which  the  Urector  may 
reque^  to  determine  compliance  with 
this  permit.  The  permittee  shall  also 
fumiah  to  the  Director,  upon  request, 
copies  of  records  required  to  be  kept  by 
this  permit 

H.  Other  Information 

When  the  permittee  becomes  aware 
that  he  failed  to  submit  any  relevant 
facts  or  submitted  incorrect  information 
in  the  Notice  of  Intent  or  in  any  other 
rvport  to  the  Director,  he  shall  promptly 
submit  such  bets  or  information. 

/.  Signatory  Requirements 

All  reports  or  information  submitted 
to  the  ENrector  shall  be  signed  and 
certified. 

1.  All  reports  or  information  shall  be 
signed  by  the  facility  owner  or  operator/ 
manager  where  the  authority  to  sign 
documents  has  been  assigned  or 
delegated  to  the  operator/manager. 

a.  For  facilities  owned  by  a 
corporation:  by  a  responsible  corporate 
officer.  For  the  purpose  of  this  permit, 

a  responsible  corporate  officer  means  (i) 
a  president,  secretary,  treasiirer,  or  vice 
president  of  the  corporation  in  charge  of 
a  principal  business  function,  or  any 
other  person  who  performs  similar 
policy-  or  decision-making  functions  for 
the  corporation. 

b.  For  a  facilities  owned  by  a 
partnership  or  sole  proprietorship:  by  a 
genera!  partner  or  the  proprietor, 
respectively. 

c.  For  facilities  owned  by  a 
municipality,  State,  Federal,  or  other 
public  agency:  by  eithw  a  principal 
executive  officer  or  ranking  elected 
official. 

2.  All  reports  required  by  the  permit 
and  other  information  requested  by  the 
Director  shall  be  signed  by  a  person 
described  above  or  by  a  duly  authorized 
representative  of  that  person.  A  person 
is  duly  authorized  representative  only  if 
the  authorization  is  made  in  writing  by 
a  person  describe  above,  and  the 
authorization  specifies  either  an 
individual  or  a  position  having 
responsibility  for  the  orerall  operation. 

3.  Certification.  Any  person  signing  a 
document  under  this  section  shall  make 
the  following  certification: 

I  certiiy  under  penalty  of  law  that  this 
document  and  all  attachments  were  prepared 
under  my  direction  or  toperrifion  In 
accorduice  wttli  a  systam  deelgned  to  assure 
that  i(aalifled  p«aoaael  pioperljr  gittarsd 
and  flvaloated  die  lahgiiietkwi  fubmHtad. 


Based  on  my  inquiry  of  the  panon  or  penons 
who  manage  the  system,  or  those  persons 
directly  responsible  for  gathering  the 
information,  the  infc>nDatioo  sobmitted  is,  to 
the  best  of  my  Imowladge  and  belief,  trj«, 
accuzate,  and  complete.  1  am  aware  that  there 
are  significant  penalties  for  submitting  false 
information,  including  the  possitulity  of  fine 
and  imprisonment  for  knowing  violations. 

Pan  V.  Staadafd  RaqwreBnts 

A.  Duty  to  Comply 

The  permittee  must  comply  with  all 
conditions  of  this  permit.  Any  permit 
noncompliance  constitutes  a  violation 
of  the  Act  and  is  grounds  fcv 
enforcemmt  action;  for  loss  of 
authorizMion  to  discbarge  under  this 
general  permit:  or  for  dwiial  of  a  permit 
renewal  application. 

B.  Inspection  and  Entry 

The  permittee  shall  allow  the 
Director,  or  an  authorized  repreMtntative 
of  EPA  includin^the  State,  upon  the 
praaeotatioD  of  credmtials  and  other 
documents  as  may  be  required  by  law, 
to: 

1.  Enter  upon  the  permittee's 
premises  where  a  regulated  facility  or 
activity  is  located  or  conducted,  or 
where  records  must  be  kept  under  the 
conditions  of  this  permit: 

2.  Have  access  to  and  copy,  at 
reasonable  times,  any  records  that  must 
be  kept  under  the  conditions  of  this 
permit; 

3.  Inspect  at  reasonable  times  any 
facilities,  equipment  (including 
monitoring  and  omtrol  equipment). 
practices,  or  operatians  regulated  or 
required  under  this  permit,  and 

4.  Sample  or  monitor  at  reasonable 
times,  fiar  the  purpose  of  assuring  permit 
compliance  or  as  otherwise  authorized 
by  the  Act,  any  substances  or 
parameters  at  any  location. 

C.  Toxic  Pollutants 

The  permittee  shall  comply  with 
effluent  standards  of  prt^bitions 
est^lisbed  under  section  307(a)  of  the 
Act  for  toxic  pollutants  within  the  time 
provided  in  the  rsgulaticos  that 
establish  theee  standards  or 
prcAiibitiaiis.  even  if  the  permit  has  not 
yet  been  modified  to  incorporate  the 
requirement 

D.  Penalties  for  Viffiation  of  Permit 
Conditions 

The  Act  provides  that  any  person  viho 
violates  a  permit  conditian 
implsmeating  sectioiis  301,  302, 306, 
307.  306. 319.  or  405  of  the  Act  U 
subject  to  a  civil  penalty  not  to  exceed 
$25,000  per  day  for  each  vicdation.  Any 
person  who  willfully  or  negligently 
violate*  pamrit  ooomtiaos 


implementing  sections  301,  302.  306, 
307,  308,  318,  or  405  of  the  Act,  or  any 
permit  condition  or  limitation  is  subject 
to  a  fine  of  not  less  than  $2,500,  nor 
more  than  $25,000  per  day  of  violation, 
or  by  imprisoiunent  for  not  more  thm 
one  year,  or  both. 

E.  Continuation  of  the  Expired  General 
Permit 

An  expired  general  permit  continues 
in  force  and  effect  until  a  new  general 
permit  is  issued. 

F.  Need  to  Halt  or  Reduce  Activity  Not 
a  Defense 

It  shall  not  be  a  defense  for  a 
permittee  in  an  enforcement  action  that 
it  would  have  been  necessary  to  halt  or 
reduce  the  permitted  activity  in  order  to 
maintain  compliance  with  the 
conditions  of  this  permit. 

G.  Duty  to  Mitigate 

The  permittee  shall  take  ail 
reasonable  steps  to  minimize  or  prevent 
any  discharge  in  violation  of  this  permit 
which  has  a  reasonable  likelihood  of 
adversely  affecting  human  health  or  the 
environment. 

H.  Proper  Operation  and  Maintenance 

The  permitlee  shall  at  all  times 
properly  operate  and  maintain  all 
facilities  and  systems  of  treatment  and 
control  (and  related  appurtenances) 
which  are  installed  or  used  by  the 
permittee  to  achieve  compliance  writh 
the  conditions  of  this  permit.  Proper 
operation  and  maintenance  includes  the 
operation  of  backup  or  auxiliary 
facilities  or  similar  systems  only  when 
necessary  to  achieve  compliance  with 
the  conditions  of  the  permit. 

/.  Penalties  for  Falsification  of 
Monitoring  Systems  and  Reports 

The  Act  provides  that  any  person  who 
falsifies,  tampws  with,  or  Imowinsly 
renders  inaccurate  any  momtoring 
device  or  method  required  to  be 
maintained  under  this  permit  shall, 
upon  conviction,  be  punished  by  fines 
and  impris<Miment  described  in  Part 
V.D.  (Penalties  for  Violation  of  Permit 
CkmdiUcHis)  <A  this  permit 

/.  Property  Ri^ts 

The  is&uance  of  this  permit  doe£  not 
convey  and  property  rights  of  any  sort, 
or  any  exclusive  privileges,  nor  does  it 
authorize  any  injury  to  private  property 
or  any  invasion  of  personal  ri^ts,  nor 
any  infringement  of  Federal,  State  or 
local  laws  or  regtilations. 

K.  Severability 

The  provisions  of  this  permit  are 
severable,  and  if  any  prorision  of  this 
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permit,  or  the  application  of  eny 
provision  of  this  permit  to  any 
circumstance,  is  held  invalid,  the 
application  of  such  provisioD  to  other 
ditnimstances.  and  the  mnainder  of 
this  pennit.  shall  not  be  affocted 
thereby. 

L.  State  Lows 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  rebeve  the  permittee 
from  any  responsibiUties,  babilities,  or 
penalties  established  pxirsuant  to  any 
applicable  State  law  or  regulation  under 
authority  preserved  by  section  510  of 
the  Adj 

Af.  Permit  Actions 

This  permit  may  be  modified,  revoked 
or  reissued,  or  terminated  for  cause.  The 
filing  of  a  request  by  the  permittee  for 
8  pennit  modification,  revocation  and 
reissuance,  or  terminabcn,  or  a 
notification  of  planned  changes  or 
anticipated  noncompliance  does  not 
stay  any  permit  condition 

Pari  VI.  Reopener  Qause 

]f  efBuent  bmitations  or  requirements 
are  established  or  modified  in  an 
approved  State  Water  Quality 
ManagamenI  Plan  or  Waste  Load 
Allocation  and  if  they  are  more  stringent 
than  those  listed  in  this  permit  or 
control  a  pollutant  not  listed  in  this 
permit^  this  pennit  may  be  reopened  4  o 
inc]udj»  those  more  stringent  limits  or 
requirements. 

Part  Vll.  Definitions 

25-Yecr  24-Hour  Rainfall  Event  means 
the  m^mum  24-hour  precipitation 
event  vAth  a  probable  recurrence 
interval  of  once  in  25  years,  as  defined 
by  the  National  Weather  Service  in 
Technical  Paper  Number  40,  "Rainfall 
Frequency  Atlas  of  the  United  States," 
May  1961,  and  subsequent  amendments, 
or  equivalent  regional  or  state  rainfall 
probability  information  developed 
therefrom. 

AgFoaomic  Rates  means  the  land 
application  of  animal  wastes  at  rates  of 
application  which  provide  the  crop  or 
forage  growth  with  needed  nutrients  for 
optimum  health  and  growth. 

Animal  feeding  operation  nr;e&ns  a  lot 
or  facility  (other  than  cj)  aquatic  animal 
production  facility)  where  animals  have 
been,  are,  or  will  be  stabled  or  confined 
and  fed  or  maintained  for  a  total  of  45 
days  or  more  in  any  12-roonth  period, 
and  the  animal  confinement  areas  do 
not  sustain  crops,  vegetation,  forage 
growth,  or  post-harvesl  residues  in  the 
normal  growing  season.  Two  or  more 
anima)  feeding  operations  under 
coraman  ownership  are  a  single  animal 


feeding  operation  if  they  ad)oin  each 
other,  or  if  they  use  a  common  area  or 
system  for  the  disposal  of  wastes. 

Animal  unit  means  s  imit  of 
measurement  for  any  animal  feeding 
operaticH)  calculated  by  adding  the 
following  numbers:  The  number  of 
slaughter  and  fieeder  cattle  and  dairy 
heifws  multipbed  by  1  0,  plus  the 
ntunber  of  mature  dairy  cattle 
multiplied  by  1.4,  plus  the  number  of 
swine  weighing  over  55  poimds 
multiplied  by  0.4,  plus  the  ntmiber  of 
sheep  multiplied  by  0.1,  plus  the 
number  of  horses  multipUed  by  2.0. 
1000  animal  units  will  refer  to  group  &. 
in  definition  nimiber  8.  300  animal 
units  (but  less  than  1000]  v^ill  refer  to 
group  b.  in  definition  number  8. 

Best  Available  Technology  ("BAT") 
means  the  best  available  technology 
which  is  economically  achievable 
established  imder  301(b)  and  402  of  the 
Ad.  The  criteria  and  standards  for 
imposing  technology-based  treatment 
requirements  are  fisted  in  40  CTR  125.3. 

Best  Conventional  Technology 
V'BCT")  means  the  best  conventional 
pollutant  control  technology  which  is 
economically  achievable  established 
under  301(b)  and  402  of  the  Act.  The 
criteria  and  standards  for  imposing 
technology-based  treatment 
requirements  are  listed  in  40  GTR  125.3. 

Best  Management  Practices  ("BMPs") 
means  schedules  of  activities, 
prohibitions  of  practices,  maintenance 
procedures,  and  other  management 
practices  to  prevent  or  reduce  the 
pollution  of  "waters  of  the  United 
States".  Best  Management  Practices  also 
include  treatment  requirements, 
operating  procedures,  end  practices  to 
control  site  runoff,  spillage  or  leaks, 
sludge  or  waste  disposal,  or  drainage 
from  raw  material  storage. 

Concentrated  Animal  Feeding 
Operation  means  an  "animal  feeding 
operation"  which  meets  the  criteria  in 
40  CFR  part  122,  appendix  B,  or  which 
the  Director  designates  as  a  significant 
contributor  of  pollution  pursufnt  to  40 
CFR  122.23.  Animal  feeding  operations 
defined  as  "concentrated"  in  40  CFR 
part  122  appendix  B  are  as  follows: 

a.  New  and  existing  operations  which 
stable  or  confine  and  feed  or  maintain 
for  a  total  of  45  days  or  more  in  any  12- 
month  period  more  than  the  numbers  of 
animals  specified  in  any  of  the 
following  categories; 

1. 1,000  slaugbter  or  feeder  cfittie; 
2.  700  mature  dairy  cattle  (wbelber  milkers 
cr  dry  cows); 
3  2,500  swine  weighing  ever  55  poucds; 
4.  500  horses, 
5. 10,000  sheep  or  lambs; 
t  55,000  turkeys; 


7, 100,000  layliig  hans  or  broilart  wheD  the 
facility  bat  unlimited  continuous  Oow 
watering  systems; 

a.  30,000  laying  hens  or  broiler*  when 
facility  has  liquid  mamire  handling  system; 

9.  5,000  ducks:  or 

10. 1,000  animal  units  from  a  combinatiaD 
of  slaughter  steers  and  beifert,  mature  dairy 
cattle,  swine  over  55  pounds  and  sheep: 

b.  New  and  existing  operations  which 
discharge  pollutants  into  navigable 
waters  either  through  a  man-made  ditch, 
flushing  system,  or  other  similar  man- 
made  device,  or  directly  into  waters  of 
the  United  States,  and  which  stable  or 
confine  and  feed  or  maintain  for  a  total 
of  45  days  or  more  in  any  12-month 
period  more  than  the  numbers  or  tj-pes 
of  animals  in  the  following  categories: 

1.  SCO  slaughter  or  feeder  cattle, 

2.  200  mature  dairy  cattle  (whether  milkers 
or  dry  cows); 

3.  750  swine  weighing  over  55  pounds; 
4. 150  horses; 

5.  3,000  sbeep  m  lambs; 
6  16,000  turkeys; 

7.  30,000  laying  hens  or  broilers  when  the 
facility  has  unlinoited  continuous  flow 
watering  systems; 

8.  9,000  laying  hens  or  broilers  when  the 
facility  has  a  liquid  manure  handling  svsfem; 

9.  1 .500  duclu;  or 

10.  300  animal  units  (from  a  combmation 
of  slaughter  steers  and  heifers,  mature  dairy 
cattle,  swine  over  55  pounds  and  sheep). 

Provided,  however,  that  no  animal 
feeding  operation  is  a  concentrated 
animal  feeding  operation  as  defined 
above  if  such  animal  feeding  operation 
discharges  only  in  the  event  of  a  25-  . 
year,  24-hour  storm  event. 

Control  Facility  means  any  system 
used  for  the  retention  of  all  wastes  on 
the  premises  until  their  ultimate 
disposal.  This  includes  the  retention  of 
manure,  liquid  waste,  and  runoff  from 
the  feedldt  area. 

Environmental  Review  means  the 
process  whereby  an  evaluation  of  the 
eoviron:nental  information  provided  by 
the  permit  applicant  is  undertaken  by 
EPA  to  identify  and  evaluate  the  related 
environmental  impacts  to  determine  if 
there  will  be  a  significant  imped  to  the 
environment  from  the  new  facibty  (40 
CFR  6.101(c)). 

Feedlot  means  a  concentrated, 
confined  animal  or  poultry  growing 
operation  for  meat,  milk,  or  egg 
production,  or  stabling,  in  pens  or 
houses  wherein  the  animals  or  poultry 
are  fed  at  the  place  of  confinement  and 
crop  or  forage  growth  or  production  is 

not  sustained  in  the  area  of  

confinement,  and  is  subject  to  40  CFK 
part  412. 

Groundwater  means  any  subsurface 
waters. 

Hydrologic  Connection  means  the 
interflow  and  exchange  between  surface 
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impoandiiMnts and  mabcBMntar 
through  an  uzxlflrgromul  corridor  or 
groundwater.  In  the  context  of  this 
permit,  the  reduction  of  hydrologic 
connection  is  to  reduce  Ae  groundwater 
flow  contact  resulting  in  the  transfer  of 
pollutant  materials  from  Concentrated 
Animal  Feeding  Operation  ccMitainment 
structures  into  surface  waters. 

Land  Application  means  the  removal 
of  wastewater  and  waste  soUds  from  a 
control  facility  and  distribution  to,  or 
incorporation  into,  the  soil  mantle 
primarily  for  disposal  pm-poses. 

Liner  means  any  barrier  in  the  form  of 
a  layer,  membrane  or  blanket,  installed 
to  prevent  a  significant  hydrologic 
connection  between  liquids  contained 
in  retention  structures  and  waters  of  the 
United  States. 

Pnxxss  Wastewater  mimn»  any 
process  generated  wastewater  d^ectly  or 
indirectly  used  in  the  operation  of  a 
feedlot  (such  as  spillage  or  overflow 
from  animal  or  poultry  watering 
systems;  washing,  cleaning,  or  flushing 
pens,  bams,  manure  pits,  direct  contact 
swimming,  washing,  or  spray  cooling  of 
animals;  and  dust  control)  and  any 
predpitatian  m^ch  comes  into  contact 
with  any  manure  or  litter,  bedding,  or 
any  other  raw  material  or  intermediate 
or  final  material  or  product  tised  in  or 
resulting  from  the  production  of  animals 
or  poultry  or  direct  products  (e.g.,  milk, 
eggs). 

Retention  Faalitjr  or  Retention 
Structures  means  ail  collection  ditches, 
conduits  and  swales  for  the  collection  of 
nmoff  and  wastewater,  and  all  basins, 
ponds  and  lagoons  used  to  store  wastes, 
wastewaters  and  manures. 

Severe  Property  Damage  means 
substantial  physical  damage  to  property, 
damage  to  the  treatment  focilities  which 


causes  them  to  became  inopenble.  or 
substantial  and  permanent  toM  of 
natural  resources  which  can  reasonably 
be  expected  to  occur  in  the  absence  of 
a  bypass.  Severe  property  damage  does 
not  mean  economic  loss  caused  by 
delays  in  production. 

The  Act  means  the  Federal  Water 
Pollution  Control  Act  as  amended,  also 
known  as  the  Clean  Water  Act.  found  at 
33U^.C\25\etseq. 

Toxic  Pollutants  mean  any  pollutant 
listed  as  toxic  under  section  307(aXl)  of 
the  Act. 

Qualified  Groundwater  Sdeatist 
means  a  scientist  or  engineer  who  has 
received  a  baccalaureate  or  post- 
graduate degree  in  natural  sciences  or 
engineering  and  has  sufficient  traimng 
and  experience  in  groundwater 
hydrology  and  related  fields  as  may  be 
demonstrated  by  state  registration, 
professional  certification,  or  completion 
of  accredited  university  programs  that 
enable  that  individual  to  make  sound 
professional  judgments  regarding 
groimdwater  monitoring,  contamination 
fate  and  transport,  and  corrective  action 
(40  CFR  258.50(f)). 

Appendix  A— Stat*  SpecHIc  Pwmfl 
Language  for  ttta  Stafa  of  Htm  Mexico 

This  NPDES  penuU  is  intended  to  protect 
surface  waters  nsouicas  that  axe  "waters  of 
the  United  States"  from  contamination 
resulting  from  concentrated  animal  feeding 
operations  through  either  surface  of 
subsor&ce  conveyance.  This  permit  is  not 
intended  to  protect  ground  water  resources 
from  contamination.  Compliance  with  this 
permit  does  not  absolve  the  permittee  from 
the  need  to  comply  with  New  Mexico  Water 
Quality  Control  Commission  Regulations  for 
the  protection  of  ground  water.  For 
information  on  tliese  state  regulations  please 
contact  the  new  Meodco  Enviromnent 


Depaitment,  Groundwatar  Pratectkm  and 
Remediation  Bureau.  P.a  Box  26110,  Santa 
Fe,  New  Mexico  87502  or  all  (SOS)  827-2900. 

State  Specific  Pennit  Language  for  the  Stale 
ofOkJahoaia 

Part  I.C  Limitations  on  Coverage.  The 
following  point  source  discharges  are  not 
authorized  by  this  general  permit 
7.  "New"  Concentrated  Animal  Feeding 
Operations  commencing  after  the 
effiBCtive  date  of  the  Oklahoma  Water 
Quality  Standards  (Oklahoma  Azmotated 
Code  Title  785.  (Chapter  45)  effective 
date  )une  2S,  1992)  to  the  fbllowiag 
waters: 

a.  Wataibodies  designated  as  "Outstanding 
Resource  Waters"  and/or  "Scenic 
Rivers"  in  Appendix  A  of  the  Oklahoma 
Water  Quality  Standards; 

b.  Oklahoma  waterbcdies  located  within 
the  watersheds  of  watarbodies 
designated  as  "Scenic  Rivers"  in 
Appendix  A  of  the  Oklahoma  Water 
(^ality  Standards:  and 

c.  Waterbodies  located  within  the 
boundaries  of  Oklahoma  Water  Quality 
Standards  Appendix  B  areas  which  are 
specifically  designated  as  "Outstanding 
Resource  Waters"  In  Appendix  A  of  die 
Oklahoma  Water  Quality  Standards. 

State  Specific  Permit  Language  for  tiie  State 
of  Texas 

PartlV. 
A.  Diachaige  Notiricatioo.  If,  for  any  reason, 
there  is  a  discharge,  the  permittee  is 
required  to  notify  the  Director  in  writing 
within  14  days  of  the  discharge  from  ibe 
retention  facility.  Written  notification  of 
discharges  from  retention  structures  to 
waters  of  the  U.S.  shall  be  reported  to  the 
State  within  five  (S)  working  days.  In 
addition  the  permittee  shall  document 
the  following  information  to  the 
pollution  prevention  plan  within  14  days 
of  becoming  aware  of  such  discharge: 

aKijNQ  cooe  isio-ao-M 
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APPENDIX   B 

the 

NOTICE   OF    INTENT    (NOI)    to   be   Covered   by 
General   Permit   for  Concentrated  Animal    Feeding  Operations 

1 
This  notification  shall  not  be  made  to  EPA,   Region  S  if  prohibited 
from   coverage   under   Part   I.e.    of   this  permit. 

Name 

and  Address  of   Facility    (include  County  or  Parish): 

Telephone  Number: 
Name  of  Operator: 


N'ar.eJ  Address  and  Telephone  Number  of  Owner  (if  different): 


Mur^beirs  and  Type(s)  of  animals  confined  at  the  facility  (e.g 
feeder  pigs,  dairy  cows,  etc.): 


ctal  acreage  occupied  by  the  facility: 


_atitude  and  Longitude  Location  of  the.  Facility:  . 

LATITUDE     degrees  minutes seconds 

LONGITUDE    degrees  minutes   seconds 

Receiving  stream  (if  known): 


itate  Permit  Number  (if  applicable) 
Signature: 


;ignature  must  be  in  accordance  with 
■arr  IV. I  of  the  General  Permit 


Date  Signed 
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NOTICE  OF  TERMINATION  (NOT) 


NPDES  Perrait  Number:. 


State  Permit  Number  (if  applicable) 
Date  NOI  was  submitted: 


Name  and  Address  of  Facility  (include  County  or  Parish):. 


Telephone  Number:. 


Name  of  Operator: 


The  following  information  is  required  only  if  changes  have  been 
made  to  the  facility  since  the  submittal  of  the  Notice  of  Intent: 


Name  and  Address  of  Owner  (if  different) 


Numbers  and  Type(s)  of  animals  confined  at  the  facility  (e.g 
feeder  pigs,  dairy  cows,  etc.): — 


Total  acreage  occupied  by  -he  facility:^ 

Latitude  and  Longitude  Location  of  the  Facility: 

^  decrees   nmures    seconds 

degrees   ninutes    seconds 


LATITUDE 
LCKGZTLlDE 


Receiving  Stream  if  known) : 


Reason  for  the  termination  of  perr.it  coverage:. 


(Add  attached  sheets  if  necessary 


^lana'-ire : 


igr.arure    r:ust    be    m    acccrianca    ^ith 
'  B  r  t    »'.'.!    o  t    Ti p. e    3 s  n e r"  3  .    ~  s  r"  1 1 . 


Date    3ianea 


upvEmzx  c 


BASIC  FORMAT  FOR  ENVIRONMENTAL  ASSESSMENT 

This  is  the  basic  format  for  the  Environmental  Assessment  prepared  by  EPA  Region  6  from 
the  review  of  the  applicant's  Environmental  Information  Document  (EID)  required  for  new 
source  NPDES  permits.   Comprehensive  information  should  be  provided  for  those  items  or 
issues  that  are  affected;  the  greater  the  impact,  the  more  detailed  information  needed.   The 
EID  should  contain  a  brief  statement  addressing  each  item  listed  below,  even  if  the  item  is 
not  applicable.   The  statement  should  at  least  explain  why  the  item  is  not  applicable. 


A. 


B. 


General  Information 

1.  Name  of  applicant 

2.  Type  of  facil 

3.  Location  of  facility 

4.  Product  manufactured 

Description  Summaries 
1. 


Describe  the  proposed  facility  and  construction  activity 

Describe  all  ancillary  construction  not  directly  involved  with  the  production 

processes 

Describe  briefly  the  manufacturing  processes  and  procedures 

Describe  the  plant  site,  its  history,  and  the  general  area 


Environmental  Concerns 

1.  Historical  and  Archeological  (include  a  statement  from  the  State  Historical 
Preservation  Officer) 

2.  Wetlands  Protection  and  100-year  Floodplam  Management  (the  Army  Corps  of 
Engineers  must  be  contacted  if  any  wetland  area  or  floodplain  is  affected) 

3.  Agricultural  Lands  (a  prime  farmland  sxatemeni  from  the  Soil  Conservation 
Service  must  be  included) 

4.  Coastal  Zone  Management  and  Wild  and  Scenic  Rivers 

5.  Endangered  Species  Protection  and  Fish  and  Wildlife  Protection  (a  statement 
from  the  U.S.  Fish  and  Wildlife  Service  rhust  be  included) 

6.  Air,  Water  and  Land  Issues:   quality,  effects,  usage  levels,  municipal  services 
used,  discharges  and  emissions,  runoff  and  wastewater  control,  geology  and 
soils  involved,  land-use  compatibility,  solid  and  hazardous  waste  disposal, 
natural  and  man-made  hazards  involved. 

7.  Biota  concerns:    floral,  faunal,  aquatic  resources,  inventories  and  effects 

8.  Community  Infrastructures  available  and  resulting  effects:    social,  economic. 
health,  safetv.  educational,  recreational,  housing,  transportation  and  road 
resources 
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BASIC  ENVIRONMENTAL  INFORMATION  DOCUMENT  GUIDELINES 
FOR  NEW  SOURCE  CATEGORY  INDUSTRIES  -  EPA  REGION  6 


)93 


1  General  Intormation 

A.        Name  of  Applicant  and  Proposed  Facilitv.. 


B 


Descnpnon  of  Site  and  Location 


DescriDiion  of  Protect.  Product  and  Process: 
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APPENDII  D 

CONTACTS  AND  REFERENCE  MATERIALS 

To  report  kills  or  determine  impacts  on  endangered  or  threatened  specieSf 
contact  the  FiSh  and  Wildlife  Service  Office  nearest  you  that  is  listed  below: 


Fisn 


&  Wildlife  Service 


Regional  Office 
£00  Gold  Avenue,  SW 
P.O.  Box  1305 
Albuqjerque,  NM  87103 
(5G5j)|  766-2914 


505 >  766-2S 
■ield  Office 


Field  Office 

3530  Pan  American  Highway  NE 

Suite  D 

Albulijuerque,    NM      8710"? 

(505)    383-7877 

Field  Office 

711  Stadium  Drive  East 

Suitja  252 

Arlington,  TX  76011 

(817)  885-7830 


•leld  Offici 
ill  East  6t! 


Field  Office 

611  East  6th  Street 

4th  Floor 


Aust 
(512 


m,  TX   78701 
),   482-5436 


Field  Office 

17629  El  Camino  Real 

Suite  211 

Houston,  TX   77058- 

(713)  286-8282 

Field  Office 

c/o  Corpus  Christi  State  Univeraity 

Campus  Box  338 

6300  Ocean  Drive 

Corpus  Christi,  TX   78412 

(512)  888-3346 

Field  Office 

222  South  Houston,  Suite  A 

Tulsa,  OK   74127 

(918)  581-7458 

Field  Office 
825  Caliste  Saloom 
Brandywine  II,  Suite  102 
Lafayette,  LA  70508 
(318)  264-6630 


For  General  Information  and  Reference  Materials,  please  contact  the 
appropriate  State  Agency  listed  below: 


Louisiana 

Louisiana  Cooperative  Extension 
Service 

Louisiana  State  University 

Knapp  Hail 

aatcp.  Pcjoe,  LA   ~C2C3-:9C0 


/|  238-699 


Louisiana  Department  of 
Environmental  Quality 
Office  of  Water  Resources 
P.O.  Box  82215 
Baton  Rouge,  LA  70884-2215 
(504)  765-0585 

Louisiana  Department  of  Agriculture 

and  Forestry 

P.O.  Box  94302  . 

Baton  Rouge,  LA   ''0804-9302 

(EC4)  922-1234 

Soil,  Ccnservacicn  Service 
■J.  Sl.  department  cf  Agriculture 
2 7 3 "^1  G cer r.rre n t  Street 
Alexandria,  L.n  ""1332 


New  Mexico 

New  Mexico  Cooperative  Extension 

Service 

New  Mexico  State  University 

P.O.  Box  3AE 

Las  Cruces,  NM   88003 

,  £05  I  ,646-6404 

New  Mexico  Environment  Department 
P.O.'  Box  26110 
Santa  Fe,  NM  87502 
(505)  827-2850 


New  .Mexico  Department  of  Agriculture 
Box  30005,  Department  3189 
Las  Cruces,  NM   88003-0005 
(505)  646-3007 

Soil  Conservation  Service 
U.  S.  Department  of  Agriculture 
51"  Gold  Avenue  SW,  Room  3301 
Albuoueraue.  NM   97102-3157 


;C5) 


-.■s-^l  '  . 
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Oklahoma 

Oklahoma  Cooperative  Extension 

Service 

Oklahoma  State  University 

214  Agricultural  Hall 

Stillwater,  OK   74078-0469 

(405)  744-5425 

Oklahoma  Department  of  Agriculture 
2300  N.  Lincoln  31vd. 
Oklahoma  City,  OK   73105-4298 
(405)  521-3864 

Oklahoma  Conservation  Commission 
2800  N.  Nincoln  Blvd.,  Room  160 
Oklahoma  City,  OK   73105 
(405)  521-2384 

Soil  Conservation  Service 
U.S.  Department  of  Agriculture 
USDA  Anricultural  Center  31dg. 
Stillwatc'r,  OK   74074 
(405)  oi';-4488 


Texas 

Texas  Agricultural  Extension  Service 
Texas  A  &  M  University 
303  Agricultural  Engineering  Bldg. 
College  Station,  TX   77843-?12.r 
(409)  845-7451 

Texas  Water  Commission 
Agricultural  Section 
P.O.  Box  13087 
Austin,  TX   78711-3087 
(512)  475-4573 

Texas  Department  of  Agriculture 
P.O.  Box  12847 
Austin,  TX   78711 
(512)  463-7476 

Texas  State  Soil  and  Water 
Conservation  Board 
311  North  5th 
Temple,  TX   76503 
(817)  773-2250 

Soil  Conservation  Service 

U.  S.  Department  of  Agriculture 

W.R.  Poage  Bldg. 

101  S.  Mam  Street 

Temple,  TX   76501-7682 

(817)  774-1261 


REFERENCE  MATERIALS! 

Following  is  a  list  of  available  sources  for  reference  material  on  proper 
operations  and  maintenance  of  concentrated  animal  feeding  operations.   Also 
included  "are  sources  for  reference  of  preferred  management  practices  as  . 
recognized  by  the  agricultural  industry. 

GENERAL  REFERENCES 

'.'ational  Engineer ir.q  Handbook  Part  651,  Agricultural  Waste  Management  Field 
Handbook  (1992)  P.O.  Box  2890,  Washington,  D.C.  2CC12. 

lives-.cck  VJaste  "arilities  Handbcck,  MPWS-IS,  Extension  Agricultural  Engineer 
.1925  I  'Jr.iversif/  ct  Missouri,  Cc^unoia,  MO   65211. 

STANDARDS  1992.  Standards.  ZncmeeotrsQ   Practices  and  Data.  39th  Edition  (1992) 
American  Society  of  Agricultural  Engineers,  2950  Niles  Road,  St.  Joseph,  MI 
49085-9659. 

-25  Year,  24  Hour  Rainfall  (Inches),"  Technical  Paper  40,  United  States 
Decartment  of  Commerce,  Weather  Bureau,  Washington,  D.C. 


LAND  APPLICATION 

"Animal  Waste  Utilization  on  Cropland  and  Pastureland, "  L.R.  Shuyler  (1979), 
■JSDA  Utilization  Research  Report  No.  6,  Washington,  D.C. 

'•Arimaj.  Waste  Utilization  on  Crcpland  arid  Pastureland,"  U.  S.  Environmental 
?rotect-cn  Agency  (:9~=,,  EPA-'iOC ,  2-~?-059.   U.S.  Government  Printing  Office, 
Wasr. maton,  D.C. 


"Swin«  Lagoon  Effluent  Applied  to  Coastal  Bermudagrass:   I.  Forage  Yield, 
Quality,  and  Element  Removal,"  J.C.  Burna,  P.W.  Westerman,  L.D.  King,  G.A. 
Currovincs,  M.R.  Ovc^c3s^,  L.Goode  (19S5).   Journal  of  Environmental  Quality, 
14:9-14. 

"Effectiveness  of  Forest  and  Grass  Buffer  Strips  in  Improving  the  Water 
Quality  of  Manure  Polluted  Runoff,"   R.C.  Doyle,  G.S.  Stanton  (1977).   ASA£ 

Paper  ""-2S01.  St.  Joseph.  MI  49085. 

"Corn  Growth  ar.d  Corrposition  in  Relation  to  Soil  Fertility:  12-   Uptake  of  N, 
P  aind  K  and  their  Distribution  in  Different  Plant  Parts  During  the  Growing 
Season,"   wT.J.  Hanavay  <1962).   Agrcn.  w^ournal  £4:217-222. 

"Changes  in  the  Physical  Properties  of  Soil  by  Fertilizer  and  Manure 
Application,"  7.2.    Biswas,  B.}i.    Ingoie  and  K.K.  Jba  (1969).   Fertilizer  News, 
Vci .  ;4,  No.  7,  FP-  23-26. 

"AniT.al  Waste,  t!tili2atSon  on  Cropland  and  Pastureland.   A  Manual  for 
Evaluation  Agronomic  ar,d  environmental  Effects,"   United  States  Department  c?f 
Agriculture  (19795.   Sci.  and  Educ .  Adm.  Util..  Res.  Rep,  6. 

'■site  Selection  ss  F.eisted  to  L't  iliiat  ion  and  Disposal  of  Organic  Wastes," 
J.E.  witty,  K.W.  Flach  (3577').   Arrerican  Society  cf  Aaron,,  Soils  for 

>^an;aoement  cf  Organic  Wastes  and  Wastewaters .  Chapter  13. 

WAStE  CHARACTERISTICS 

"Soil  Wutrient  Content  cf  Manures  in  an  Arid  Climate,"'  R.M.  Arcingtcn,  C.E. 
Pachek  (1980).   Proceedings  of  Fourth  International  Symposium  on  Agricultural 
Waste,  Aniarillo,  Texas. 

"Livestock  Waste  Character izat icn-a  New  Approach,"  C.L.Bart^  (196S). 

Agricultural  Waste  Utilization  and  Management,  Proceedings  of  the  Fifth 

! nternat icoal  Symposium  of  Agricultural  Wastes,  ASA£,  St,  Joseph,  MI,  p.  26fc. 

•"Available  t^utrients  in  Livestock  Waste.  •*  P.W.  Westerman,  L.M,  Safley,  Jr^  f 
J.C.    Barker,  G.M.  Chescheir,  111    098-$).   AcriculturaJ  Waste  Utilization  and 
Management.  Froceedincs  of  the  Fift>^  International  Sympceium  of  Agricultural 
Wastes,  ASAE ,  St.  Joseph,  WI ,  p.  2&5. 


wASjlE  ^'J».^ 


N AGE ME NT  PRACTICES 


•Vegetative  Filter  Treatment  cf  Tairy  Milkhouse  Wastewater,"   C.3.  Schwer, 
J.C.  Clausen  (1989').   Environmental  <?uflLity,  16:446-451, 

"Cattle  Feedlot  Waste  (Management  Practices  for  Water  end  ^it    PollutLcn 
Control,''   Or.  J.f>^.  Sweeten  (199C\.   Texas  Agricultural  Extension  Service,  B- 
1671. 

'•Dairy  Manure  Handling  Systems  and  Equipment,"  Dr.  J.M.  Sweeten  (1983).   Texas 
Agricultural  Extension  Service,  B-1446. 

•'Pollution  Control  for  Dairy  Farms,."   Dr.  J,M.  Sweeten  (1982).   Texas 
Agricultural  Extension  Service,  B-3366, 

"Waste  Management  Systeni, "  SCS  Conservation  Practice  Standard,  Code  312 
(1979).  United  5tate$  Department  of  Agriculture.   Soil  Conservation  Service, 
Washington,  D.  C. 

''Waste  Storage  pond,"  SCS  Conservation  Practice  Standard,  Code  425  (l979). 
United  States  Department  of  Agriculture.   Soil  Conservation  Service, 
Washington.  p.C. 


BEST  COPY  AVAILABLE 
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"Fencing,"  SCS  Conservation  Practice  Standard,  Code  382  (1980).   United  States 
Department  of  Agriculture.   Soil  Conservation  Service,  Washington,  D.C. 

"Waste  Storage  Structure,"  SCS  Conservation  Practice  Standard,  Code  313 
(1980).   United  States  Department  of  Agriculture.   Soil  Conservation  Service, 
Washington,  D.C. 

"Filter  Strip,"  SCS  Conservation  Practice  Standard,  Code  393  (1982).   United 
States  Department  of  Agriculture.   Soil  Conservation  Service,  Washington,  D.C. 

"Pond  Sealing  or  Lining,"  SCS  Conservation  Practice  Standard,  Code  521  (198A» 
United  States  Department  of  Agriculture.   Soil  Conservation  Service, 
Washington,  D.C. 

-Waste  Treatment  Lagoon,"  SCS  Conservation  Practice  Standard,  Code  359  (1984). 
United  States  Department  of  Agriculture.   Soil  Conservation  Service, 
Washington,  D.C. 

"Diversion,"  SCS  Conservation  Practice  Standard,  Code  362  (1985).   United 
States  Department  of  Agriculture.   Soil  Conservation  Service,  Washington,  D.C. 

"Guide  on  Design,  Operation  and  Management  of  Anaerobic  Lagoons,"  Technical 
Note  Ser.  711,  SNTC  (1985).  United  States  Department  of  Agriculture.  Soil 
Conservation  Service,  Washington,  D.C. 

"Interim  Engineering  Standard  for  Swine  and  Ppultry  Disposal  Pit,"  SNTC 
(1987).   United  States  Department  of  Agriculture.   Soil  Conservation  Service, 
Washington,  D.C. 

"Interim  Standard  for  3ead  Poultry  Composting,"  (1989).   United  States 
Department  of  Agriculture.   Soil  Conservation  Service,  Auburn,  Alabama. 

"Design  and  Construction  Guidelines  for  Considering  Seepage  from  Agricultural 
Waste  Storage  Ponds  and  Treatment  lagoons,"  Technical  Note  Ser.  716  (1990). 
United  States  Department  of  Agriculture.   Soil  Conservation  Service,  Fort 
Worth,  Texas. 

REFERENCES  FOR  OKLAHOKA 

Oklahoma  Soil  Fertility  Handbook,  1st  Edition  fl977).   Oklahoma  State 
University  Cooperative  Extension  ServLcs  In  cooperation  with  the  Oklahoma 
Plant  Food  Education  Society. 

•Okiahcrr.a  Facts:   Land  Application  of  Livestock  Manure,"   Fact  Sheet  1710. 
Oklahoma  State  University  Cooperative  Extension  Service. 


"Oklahoma  Facts:   OSU  Soil  Test  Calibrations,"   Fact  Sheet  2225 
State  University  Cooperative  Extension  Service. 


Oklahoma 


Livestock  Waste  Facilities  Handbook.  MWPS-18.   Midwest  Plan  Service,  Iowa 
State  University,  A-mes,  Iowa  50011. 


REFERENCES  FOR  TEXAS  ^ 

"25  Year,  24  Hour  Rainfall  (Inches),"  Technical  Paper  40,  United  States 
Deoartment  of  Commerce,  Weat.^er  Bureau,  Washington,  D.C. 

"Minimum  Storage  Period  ir>  Days,"  Texas  Water  Development  Beard,  Report  No. 
ti,    Austin,  Texas. 

•Prediction  of  Runoff  from  Feedlots  Using  Soil  Cover  Complex  Processes." 
National  Enqi.neer  ing  Handbook,  Section  A,    United  States  Pepartment  of 
Agriculture,  Washington,  D.C. 

[FR  Doc  03-1050  Filed  2-5-63;  8:45  am] 
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Part  III 


ri  J 


Environmental 
Protection  Agency 


40  CFR  Parts  700,  720,  721  and  723 
Premanufacture  Notification;  Revisions  of 
Notification  Reguiations,  Exemptions  for 
Chemicais  in  Quantities  of  1,000 
Kiiograms  or  Lass,  and  for  Polymers, 
and  Amendment  to  Expedited  Process  for 
Issuing  Significant  New  Use  Rules; 
Proposed  Rules 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pwto  700  and  723 

[OPFTS-60696:  FRL-38MM] 

mN2070-AC14 

PrwnaiHifacture  Notification 
Exemption;  Raviaion  of  Exemption  tor 
Cttamlcal  SulMtancaa  Manufacturad  in 
OuantMaa  ol  1,000  Kliograma  or  Lata 
Par  Year;  Propoaad  Rule 

AGENCY:  Envirocmentsl  Protection 
Agency  (EPA). 
ACDOH:  Proposed  rule. 

SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
that  persons  notify  EPA  before  they 
manufecture  or  import  a  new  chemical 
substance  for  commercial  purposes. 
Section  5(h)(4)  af  TSC^  authorizes  EPA, 
upon  application  and  by  rule  to  exempt 
the  manufacturer  or  importer  of  any 
new  chemical  substance  from  the 
provisions  of  section  5  if  the  Agency 
determines  that  th«  manufacture, 
processing,  distribu'icn  in  commerce, 
use,  or  disposal  of  the  substance  will 
not  present  an  unreasonable  risk  of 
injury  to  health  or  tht  environment. 
EPA  is  proposing  to  ai'itend  the  oirrent 
TSCA  section  5(b)(4)  limited  exemption 
defined  at  40  CFR  723.50  for  persons 
who  manufactiue  certain  chemical 
substances  in  quantities  of  1,000 
kilograms  or  less  per  year  This 
proposed  amendment  would  increase 
the  volume  limit  to  lO.COO  kilograms  or 
less  a  year  Also,  this  notice  proposes  to 
add  a  new  section  5(b)f4}  exemption 
category  for  certain  chtsmica)  substances 
with  low  environmental  releases  and 
human  exposures.  To  ensure  that  these 
chemical  substances  will  not  present  an 
unreasonable  risk,  EPA  has  included 
procedural  safeguards,  including  a  30- 
day  review,  and  other  conditions  in  the 
exemption. 

DATES:  Comments  must  be  received  by 
April  9, 1993  If  requested.  EPA  will  " 
conduct  public  hearings  on  the 
proposed  rule  amendments.  Requests  to 
make  an  oral  presentation  must  be 
received  by  April  9, 1993. 
ADtWESSES:  All  comments  and  requests 
to  speak  at  the  public  hearing  must  be 
sent  to:  TSCA  Document  Cortro;  Off.ce 
(TS-790).  Oif.ce  of  Foliation  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  Rm.  E-201.  401  M  St.,  SVV.. 
Washington,  DC  20460,  (Phone:  202- 
260-1532). 

Comments  should  include  the  docket 
control  number.  The  docket  control 
number  for  this  amendment  is  OPPTS- 


50594.  Since  some  comments  may 
contain  confidential  business 
ixtformation  (CBI),  all  comments  must  be 
sent  in  triplicate  (with  additional 
sanitized  copies  if  CBI  is  involved). 
Comments  on  this  proposed  rule  will  be 
placed  in  the  rulemaking  record  and 
will  be  available  in  the  TSCA  Public 
Docket  Office,  Rm.  NE-G-004  at  the 
above  address  between  8  a.m.  and  12 
noon  and  1  p.m.  and  4  p.m.,  Monday 
through  Friday,  excluding  public 
hoUdays. 

FOR  FURTHER  INFORMATION  CO^ACT: 
Susan  B.  Kazan,  Director. 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics.  EnviroiunaDtal  Protection 
Agency.  Rm.  E-543-B,  401  M  St ,  SW  , 
Washington,  DC  20460,  Telephone: 
(202)  554-1404,  TDD:  (202)  554-0551. 

SUPPLEMENTARY  INFORMATtOH: 
Electronic  Availability;  This  document, 
alor.g  with  three  other  related 
documents.  OPPTS-50593,  50594,  and 

50595,  is  available  as  an  electronic  Rle 
on  The  Federal  Bulletin  Board  at  9:00 
s.m.  on  the  date  of  publication  in  the 
Federal  Register.  By  modem  dial  (202) 
5121387  or  call  (202)  512-1530  for 
disks  or  paper  copies.  This  document 
and  the  three  related  documents  are 
available  in  Postscript,  Wordperfect, 
and  ASCII. 

The  exemption  for  chemical 
substances  manufactured  in  quantities 
of  1,000  kilograms  or  less  per  year 
became  effective  on  August  26,  1985. 
The  supporting  rationale  and 
background  for  that  exemption  were 
published  at  50  FR  15477,  April  26, 
1985  and  47  FR  33896.  August  4,  1982 
While  genera!  background  information 
is  presented  here,  readers  should  also 
consult  the  preambles  for  those  notices 
for  further  information  on  the  objectives 
and  rationale  for  the  rule  and  the  basis 
for  the  TSCA  section  5rr4{4)  "will  not 
present  an  unreasonable  risk"  finding 

I.  Background 

A  Authority 

Section  5(a)(1)  of  TSCA  (15  U  S  C. 
26C4  (a)(1))  requires  any  person  who 
intends  to  manufacture  or  import  a  new 
chemical  substance  to  notify  EPA  90 
davs  before  manufacture  or  importation 
begins.  Section  5(b)(4)  oiTSCA  (15 
use.  2604  {b)(4))  allows  the 
Administrator,  by  rule  Jo  grant  an 
exemption  from  any  or  »)l  of  the 
requirements  of  section  5  if  he  cr  she 
determines  that  the  msnulacture, 
processing,  distribution,  use,  cr  disposal 
of  a  substance  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment. 


B.  History 

In  early  1981,  EPA  received  a  petition 
from  the  Chemical  Manufacturers 
Association  (CMA)  requesting 
exemptions  from  certain  provisions  of 
section  5  of  TSCA  for  |1)  Site- limited 
intermediates;  (2)  chemical  substances 
produced  in  quantities  of  25,000  pounds 
or  less  per  year;  and  (3)  polymers  whose 
precursor  monomers  are  on  the  TSCA 
Inventory.  On  August  4, 1982.  EPA 
proposed  regulations  for  site-bmited 
intermediates  and  for  chemical 
substances  produced  in  quantities  cf 
1,000  and  10,000  kilograms  or  less  per 
year  (47  FR  33920).  Also  on  April  4. 
1982  (47  FR  33924),  EPA  proposed 
regulations  for  exempting  certain 
polymers,  and  promulgated  final 
regulations  en  November  21, 1984  (49 
FR  46066).  Final  regulations  for 
chemical  substances  produced  in 
quantities  of  less  than  1,000  kilograms 
per  year  were  promulgated  bv  the 
Agency  on  April  26, 1985  (50  FR 
16477).  Based  on  public  comments,  and 
the  requirements  under  section  5(h}!4) 
of  TSCA.  the  Agency  decided  to  exempt 
only  chemical  substances  produced  in 
quantities  of  1,000  kilograms  or  less  per 
year  from  full  section  5(a)(1) 
premanufacturing  review.  The  Agency 
determined  that  it  could  not  exempt 
site-limited  intermediates  cr  the  10,000 
kilograms  category  chemical  subster.ces 
without  requiring  certain  procedural 
safeguards  designed  to  ensure  lew  risk, 
such  es  requiring  manufacturers  to 
obtain  a  qualified  expert  review  cf  their 
exemption  application  prior  to 
submission.  Industry  commenters  stated 
these  procedural  safeguards  were  overhi 
burdensome.  EPA  decided  it  could  not, 
reduce  those  safeguards  given  its  level 
of  experience  in  1985  and  still  make  the 
required  section  5(h)(4)  findings  that 
activities  associated  with  the  exempted 
chemical  substance  would  not  present 
an  unreasonable  risk. 

In  the  8  years  since  the  low  volume 
exe.Tiption  was  promulgated.  EPA  bss 
enhanced  its  technical  assessment 
capabilities  considerably  For  example, 
in  searching  for  chemical  analog-jes  to 
assist  in  the  review  of  the  potential! 
toxicity  of  a  new  chemical  substance. 
the  Agericy  is  now  able  to  perform 
automated  chemical  substructure 
searches.  EPA  toxicologists  can  now.  6s 
a  result,  quickly  locate  available  toxicity 
data  on  cberaicals  with  reactive 
substructures  analogous  to  ibase  of  the 
new  substances  under  review.  With  this 
and  other  enhancements  to  the  revie\s 
process  developed  since  the  new 
chemicals  program  began  in  1977,  the 
Agency  believes  that  the  production 
volume  ceiling  for  the  low  volume 


exemption  can  now  be  raised  to  10,000 
kilograms  or  less  per  year  and  that  a 
new  exemption  for  low  release  and 
exposure  chemicals  can  be  promulgated 
without  compromising  the  Agency's 
ability  to  identify  and  protect  against 
substances  that  may  present  an 
imreasonable  risk  of  injuiy  to  human 
health  or  the  environment 

For  a  more  extensive  review  of  the 
history  of  the  low  volume  and  the  site- 
limited  intermediate  exemptions,  please 
refier  to  the  Federal  Register  notices 
cited  earlier  in  Unit  I.  of  this  preamble. 

n.  Diecoanon  of  the  Propoied 
Amendments 

1.  Chemical  substances  manufactured 
at  1 0,000  kg  or  less  per  year.  The 
Agency  is  proposing  that  manu&cturers 
of  all  chemical  substances  manufactured 
in  quantities  of  10,000  kilograms  or  less 
per  year  will  be  eligible  to  apply  for  a 
new  exemption  category.  (Note  that 
throughout  40  CFR  parts  721  and  723, 
the  term  "manufacturer"  is  defined  in 
TSCA  sertion  3(8).  15  U.S.C.  2602(8).  to 
include  persons  who  import  the 
specified  chemical  substance,  and  the 
term  "m^ufacture"  is  defined  to 
mclude  importation.)  Upon  approval, 
manufacturers  will  be  permitted  to 
manufacture  up  to  10,000  kilograms 
during  every  1-  year  period  beginning 
on  the  date  of  review  period  expiration. 

As  with  the  current  exemption, 
chemical  substances  will  not  be 
approved  under  the  exemption  if  the 
Agency  believes  that  they  or  their 
reasonably  anticipated  metabolitt>8, 
environmental  transformation  prcKlucts, 
byproducts,  or  impurities  raise  a 
concern  for  serious  acute  or  chronic 
human  health  effects  or  significant 
environmental  effects  under  reasonably 
anticipated  conditions  of  manufacture, 
processing,  distribution  in  commerce, 
use,  or  disposal.  Any  submitted 
exemption  notice  will  be  denied  if  the 
Agency  is  unable  to  affirmatively  find 
that  manufacture,  processing, 
distribution,  xise,  and  disposal  of  the 
exempted  substance  will  not  present  an 
imreasonable  risk  of  injury  to  human 
health  or  the  environment. 

The  proposal  provides  that 
manufacturers  requesting  this 
exemption  must  submit  notices  30  days 
prior  to  conunencement  of  manufacture 
or  import.  EPA  believes  that  the  extra  9 
days  over  the  current  21-day  review 
period  will  be  needed  to  perform  risk 
assessments  for  the  increased  number  of 
submissions  received  imder  this 
expanded  low  volume  exemption  and 
the  low  release  and  exposure  exemption 
category  described  below. 

Also  in  keeping  with  the  currmt 
exemption,  where  manufacturers 


provide  information  on  human  exposure 
controls  or  environmental  release 
controls  to  support  the  exemption 
notice,  the  manufacturers  must  mAJntAin 
those  controls  throughout  the  duration 
of  the  exemption.  Exemption  notices 
containing  inadequate  human  exposure 
or  environmental  release  controls  may 
be  conditionally  denied  imtil  the 
submitters  provide  sufficient 
information  regarding  exposure 
controls.  Manufacturers  are  also  boimd 
to  the  manufecturing  sites  and  uses 
approved  in  their  exemptions. 

The  Agency  is  proposing  to  modify 
the  restriction  that  only  one  low  voliune 
exemption  holder  be  allowed  for  any 
given  substance.  Under  the  proposal, 
subsequent  manu&cturers  of  a 
substance  for  which  one  manufacturer 
already  holds  an  exemption  will  be 
permitted  to  submit  an  exemption 
notice;  however,  subsequent 
manufacturers  must,  in  addition  to  the 
normal  requirements,  affirmatively 
demonstrate  that  approval  of  their 
exemptions  will  not  result  in  additional 
environmental  releases  and  hiunan 
exposiues  which,  in  the  aggregate,. will 
imdermine  the  Agency's  previous 
determination  that  the  manufacturing, 
processing,  and  use  of  the  low  volume 
substance  will  not  present  an 
unreasonable  risk  of  injury  to  hiunan 
health  or  the  environment.  Subsequent 
manufacturers  unable  to  make  this 
affirmative  showing  will  be  required  to 
submit  either  a  full  premanufacture 
notice  or  an  application  under  another 
exemption  prior  to  commencement  of 
commercial  manufiacture.  To  prevent 
companies  bom  applying  for  an 
exemption  merely  to  preclude  a 
potential  competitor's  exemption,  the 
Agency  is  proposing  to  require 
submitters  to  certify  that  they  will 
commence  commercial  manubcture  of 
the  chemical  substance  under  the 
exemption  within  1  year  of  the 
expiration  of  the  review  period.  This 
certification  must  accompany 
submission  of  the  exemption  notice.  If 
manufacture  does  not  commence  within 
1  year,  the  submitter  must  withdraw  the 
exemption  in  writing  within  1  year  of 
the  expiration  of  the  review  period. 

In  accordance  with  current  practice 
under  the  present  1,000  kilogram 
exemption,  the  Agency  will  generally 
perform  the  risk  assessment  under  the 
new  exemption  as  if  the  total  amount 
permissible  under  the  exemption 
(10,000  kgs)  were  being  produced. 
However,  EPA  is  proposing  to  permit 
submitters  wishing  their  exemptions  to 
be  reviewed  based  upon  annual 
production  volumes  lower  than  10,000 
kilograms  to  so  indicate  in  their  initial 
exemption  notice.  SulHnitters  who  so 


elect,  however,  would  be  bound  by  their 
election.  Submitters  who  subsequently 
wished  to  increase  their  mAiriiTnim 
production  volume  under  the 
exemption  would  be  required  to  submit 
a  new  exemption  notice  and  cross- 
reference  the  original  exemption 
number  on  the  cover  of  the  notice.  If  the 
new  exemption  is  granted,  it  would 
supersede  the  previous  exemption. 
Regarding  the  transition  period    . 
between  the  existing  and  proposed 
exemption,  the  Agency  will  continue  to 
accept  exemption  notices  under  the 
terms  of  the  current  1,000  kilosram  or 
less  exemption  category  until  me  final 
rule  altering  this  exemption  catecoiy 
becomes  enective.  At  tnat  time,  the 
existing  1,000  kilogram  exemption 
category  would  no  longer  be  available. 
All  exemptions  previously  granted 
under  the  1,000  Kilogram  exemption 
will  remain  binding  and  effective  under 
the  superseded  provisions  of  40  CFR 
723.50  even  though  such  provisions  will 
no  longer  be  contained  in  the  Code  of 
Federal  Regulations;  however,  the 
proposed  exemption  does  not  contain  a 
separate  1,000  kilogram  m  less  category. 
A  manufacturer  or  importer  who  was 
granted  an  exemption  under  the  prior 
1,000  kilogram  per  year  or  less 
exemption  will  oe  allowed  to  submit  a 
new  exemption  notice  to  increase  the 

Eroduction  volume  up  to  10,000 
ilograms  per  year  for  the  same 
chemical  substance.  If  a  manufacturo' 
does  apply  for  the  10,000  kilogram 
exemption,  its  notice  will  be  reviewed 
for  unreasonable  risk  at  the  increased 
production  volume.  A  new  risk 
assessment  will  be  performed  based  on 
the  informaticui  submitted  in  the  new 
notice.  A  submitter  of  a  subsequent 
10.000  kilogram  exemption  will  be 
allowed  to  continue  to  manu&cture 
under  the  terms  of  the  1,000  kilogram 
exemption  until  a  regulatory  decision  is 
made  on  the  new  exemption  notice.  If 
the  new  notice  is  granted,  it  will 
sup>ersede  the  1,000  kilogram 
exemption. 

2.  Low  release  and  exposure 
chemicals.  In  coimection  with  the 
Agency's  overall  pollution  prevention 
strategy,  EPA  is  proposing  to  add  a  new 
exemption  category  for  chemical 
substances  with  low  environmental 
releases  and  low  human  exposures 
during  their  manufacture,  processing, 
and  use.  All  manufacturers  and 
importers  of  new  chemical  substances 
subject  to  PMN  requirements  meeting 
the  stated  release  and  exposure  criteria 
would  be  eligible  to  apply  for  this  low 
release  and  expoeure  (LoREX) 
exemption,  regardless  of  production 
volume.  The  LoREX  exemption  is 
intended  to  encourage  companiee  to 
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develop  manufBCturing,  processiiig,  and 
use  techniques  which  minimize 
exposures  to  workers,  consumers,  the 
deneral  public,  and  the  environment. 

As  with  the  low  volume  exemption, 
the  Agency  is  proposing  to  require  that 
the  uses  and  manufacturing  sites  be 
restricted  to  those  approved  in  the 
exempticm  notice,  and  that  submitters 
also  be  bound  to  &e  approved  release 
and  exposure  controls.  EPA  believes 
that  these  bip«^i"g  provisions  of  the 
LoREX  exemption  will,  in  many 
instances,  prove  to  be  an  effective 
substitute  to  regulation  under  section 
5(e)  of  TSCA.  Thus,  EPA  expects  this 
new  exemption  category  to  significantly 
reduce  the  administrative  costs 
presently  devoted  to  section  5(e) 
consent  order  development  and  review, 
and  to  permit  manufacturers  to 
commence  commercial  production  of 
their  new  products  more  quickly,  while 
ensuring  against  unreasonable  risk  to 
human  health  or  the  environment. 

Potential  submitters  should  be 
mindful  that  the  principal  focus  of  this 
exemption  is  on  release  and  exposure, 
not  toxicity.  In  light  of  this,  the  Agency 
will  apply  the  release  and  exposure 
criteria  strictly,  and,  although  it  will 
consider  any  relevant  toxicological  data 
submitted,  it  will  be  imable  to  conduct 
a  thorough  review  of  that  data  in  many 
cases  within  the  30-day  review  period. 
A  primary  goal  of  this  exemption  is  to 
minimize  the  time  and  resources 
required  to  review  new  chemical 
substance  submissions;  to  the  extent 
that  the  Agency  must  imdertake  detailed 
examination  of  the  inherent  toxicity  of 
a  given  chemical  substance,  that  goal  is 
compromised  and  a  PMN  notice  would 
be  more  appropriate. 

To  satisfy  the  required  section  5(h)(4) 
findings  of  unreasonable  risk,  the 
submitter  would  first  have  to  meet  the 
eligibihty  criteria  in  the  following  Table 
1  indicating  that  exposure  to  the 
substance,  and  hence  the  risk  presented 
by  the  substance,  is  low: 

Table  1.— Proposed  Low  Release/ 
Exposure  (LoREX)  EuoiBiLmr  Criteria^ 


Table  1.— Proposed  Low  Release/Ex- 
posure (LOREX)  EUGIBJLITY  CflK 
TERiA^— Continuad 


Type  ol  Ei^oaura  or  Re- 

EHgUWy  Crtlaita  tor  Ex- 

HMman  ExpoMM* 

Ganwii  PopuMlon  E)90- 

•un. 

Dwnwl: 

WwliBoii.  

OfMdngWaMr 

DWIMt  

Nonv 
Nona* 

Nona 

\ii\ttUk)K  

Norw 

Wortar  Ej^oaum. 

Ownwh 

Nona 

Type  ct  Eivoauie  or  Ra- 


MwMton: 


AmbianiSwteea  water 


A/nblofW  Air 


Una/GfOuncKwHr  Ra- 


EagDiHy  CriMla  tor  Ex- 
•niptton 


Nona,  unioM  adaquata 
preMctton  pco^Mtd 


No  rataatao  reaoMno  ki 
Mrtaca  watar  oonoanim- 
Sonaabowai  pp&* 


No  hdnxsaon 
at)ova1  ttQfirf  trmtimum 
annual  avaiaga  oon- 
caXiaHon* 


No  rataaiM  to  landM 
unlaaa  Mbnimer  dom- 
onatrata*  tt>ai  tw  ax- 
amptad  aubatanoa  has 
rm^tjla  umjild  iwlar 
mIgraDon  potential 


'  TNa  ttbti  KM  Vw  RiMmum  a9»r^  '«oi.>rM  to  apply  tor 
vm  Mwnpttow.  BmmI  on  m*  r*w«>*  9  *■•  nonoa.  tatm 
ooncanlratien*  may  b*  raquirw]  by  ffw  Agtncy  tor 
•ubaMWM  wWi  polarMI  tor  cardnogtnlc,  naunMiDC,  or 


'  No  InhaWlon  ■moaiM*  pwrnlMd  Mnp)  m  provklMl 
undtr  •)•  unUOTt  air  indnaration  crtwia. 

>  EMMlad  avaraga  doaaga  raauHno  from  diMurtg 
aaoawaa  In  alraama  wMi  maitnum  afcmabia  oonean 
^^^^ —- (ippn). 


oortoarantion 


■  Cwicanaaller)  to  ba  ealculalad  uaing  matheda  praaertiad 
in  40  CFR  721.9a 


»(' 


■  Uaing  tolowing  tonnuta:  taMay 
daya^aar)  X  0.60  X10>  |t 


¥9^ 


To  satisfy  the  human  exposxire  side  of 
the  ehgibility  criteria,  the  submitter 
would  have  to  show  tiiat  there  are  no 
exposures  to  consumers  or  the  general 
public  (except  as  provided  under  the 
surface  water  and  ambient  air  criteria) 
inherent  in  the  proposed  manufacturing, 
processing,  or  uses  of  the  substance,  and 
that  any  worker  exposure  which  is 
likely  to  occur  will  be  adequately 
controlled  through  use  of  engineering 
controls,  work  practices,  and/or 
personal  protective  equipment. 

In  terms  of  environmental  releases, 
LoREX  eligibility  criteria  for  releases  to 
three  environmental  media  are 
proposed.  In  assessing  the  potential  for 
environmental  release,  the  submitter 
should  consider  all  routine  releases 
from  manufacture,  processing,  and  use, 
including  releases  associated  with 
cleaning  of  equipment  and  from 
disi>osal  or  cleaning  of  containers  and 
packaging.  For  ambient  surface  water, 
the  Agency  is  proposing  that  submitters 
either  (1)  prevent  all  direct  and  indirect 
releases  of  the  exempted  substance  to 
surface  waters;  or  (2)  demonstrate  that 
any  releases  to  water  that  may  occur 
will  result  in  surface  water 
concentrations  of  the  substance  that  are 
no  greater  than  1  part  per  billion  (ppb) 
using  the  siuface  water  concentration 
calculation  method  described  in  40  CFR 
721.90.  Based  on  Agency  worst  case 
assumptions  for  drinking  water 
exposure  estimates,  surface  water 


concentrations  of  1  ppb  will  result  in 
human  drinking  water  expoaures  at  or 
below  the  1  m^year  LoREX  drinking 
water  criteria  in  nearly  every  case; 
therefore,  compliance  with  the  drinking 
water  exposure  criteria  will  be 
presumed  from  compliance  with  the  1 
ppb  axiifacB  water  level.  The  Agency 
will  reserve  the  right,  however,  to 
require  lower  sur&ce  water 
concentrations  on  a  case-by-case  basis 
when  concerns  for  carcinogenicity, 
neurotoxicity,  or  other  serious  chronic 
effects  are  raised,  or  under  conditions 
where  actual  drinking  water  exposures 
are  hkely  to  significantly  exceed  the  1 
roe/yr  dosage. 

TDe  proposed  LoREX  ehgibility 
criterion  for  maximum  annual  average 
ambient  air  release  concentration  from 
incineration  is  1  (ig/m'.  This  level  was 
derived  from  air  exposure  modeling 
estimates  of  maximum  ground  level 
concentrations  from  incinerator  stacks, 
using  worst  case  meteorological  data    . 
sets.  To  determine  whether  a  particular 
substance  meets  the  criteria,  submitters 
would  oslculate  exposure  levels  using 
the  method  described  in  Table  1.  As 
with  drinking  water  exposures,  the 
Agency  may  require  lower  air  release 
levels  in  individual  cases  if  concerns  for 
chronic  health  effects  are  raised  for  the 
exempted  substance. 

For  land/groimdwater  disposal,  EPA 
is  proposing  that  LoREX  substances  not 
be  disposed  of  by  landfill  or  other  land 
disposal  methods  unless  the  submitter 
demonstrates  that  the  groundwater 
migration  potential  of  the  substance  is 
negligible.  To  make  such  a 
demonstration,  a  submitter  will  be 
required  to  provide  data  on  the 
biodegradation  and  leaching  potential  of 
the  exempted  substance,  or  other  data 
which  clearly  establishes  that 
significant  releases  to  groundwater  will 
not  occur.  EPA  suggests  the  following 
core  set  of  tests  to  establish  groiuidwater 
migration  potential: 

(a)  An  inherent  biodegradability  in 
soil  test  (40  CFR  796.3400). 

(b)  An  anaerobic  biodegradability  of 
organic  chemicals  test  (40  CFR 
796.3140). 

(c)  Depending  on  the  substance's 
chemical  properties,  either  a  sediment 
and  soil  adsorption  isotherm  test  (40 
CFR  796.2750)  or  a  soil  adsorption 
isotherm  test  (40  CFR  796.2700). 

Although  it  is  difficult  to  state  in 
advance  precisely  what  combinations  of 
results  from  the  above  testing  would 
clearly  establish  that  the  groundwater 
migration  potential  of  a  chemical 
substance  is  "negligible",  some  broad 
parameters  may  be  given.  For  example, 
manufacturers  who  perform  soil 
adsorption  testing  that  result  in  values 
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for  the  logarithm  of  the  soil  adsorption 
coefficient  ("log  Koc")  of  their  new 
chemical  substances  of  4.5  or  greater 
will  generally  be  found  to  have  satisfied 
the  "negligible  groimdwater  migration 
potential"  standard,  unless  persistent  in 
the  environment.  Similarly, 
biodegradation  test  data  demonstrating 
half-lives  of  chemical  substances  of 
imder  1  week,  or  complete  degradation 
in  under  2  weeks,  would  satisfy  the 
LoRex  criterion  in  most  instances. 
Hydrolysis  data  showing  that  a  chemical 
substance  hjrdrolyzes  at  a  rapid  rate 
would  also  generally  be  accepted  by  the 
Agency.  Chemical  substances  which  do 
not  show  either  a  4.5  or  greater  Log  Koc 
value  alone  or  a  half-life  of  imder  1 
week  alone  may  nonetheless  qualify  for 
the  LoRex  exemption  if  the  two  values 
in  combination,  or  together  with  other 
relevant  data,  support  a  conclusion  that 
significant  amoimts  of  the  substances 
will  not  reach  aquifiars. 

EPA  invites  public  comment  on  this 
and  other  generic  criteria  which  might 
be  useful  in  the  groimdwater  migration 
determination.  The  Agency  also  intends 
to  continue  encouraging  initiation  of 
any  testing.  Such  consultation 
frequently  results  in  more  relevant  data 
and  can  often  lower  the  submitters'  test 
costs.  Upon  approval  of  a  LoREX 
exemption,  the  submitter  would  be 
bound  to  the  continuous  use  of  the 
exposure  and  release  controls  described 
in  the  approved  exemption,  as  well  as 
the  listedf  uses  and  manufacturing  sites. 
The  Agency  will  deny  an  exemption 
notice  notwithstanding  satisfaction  of 
the  exposure-based  exemption  criteria  if 
it  believes  it  caimot  support  the 
affirmative  finding  required  under 
section  5(h)(4)  of  TSCA  that  the 
manufactiu^,  processing,  distribution, 
use,  and  disposal  of  the  chemical 
substance,  under  the  conditions 
described  in  the  notice,  vnll  not  present 
an  imreasonable  risk  to  human  health 
and  the  environment. 

EPA  solicits  comment  on  whether  the 
LoRex  exemption  criteria  are  set  at  a 
reasonable  level  to  allow  new  chemical 
substances  with  de  minimis  releases 
and  exposures  to  qualify  for  the 
exemption.  Are  there  alternative 
exemption  criteria  that  would  represent 
a  reas(Hiable  proxy  for  de  minimis 
exposure? 

3.  Exemption  notices.  To  simplify  the 
submission  of  low  volume  (LVE)  and 
LoREX  exemptions,  and  Agisncy  review 
of  them,  EPA  is  proposing  to  require  use 
of  the  PMN  form  (EPA  Form  7710-25). 
Thus,  submitters  should  supply  the 
usual  PMN  information  on  chemical 
identity,  impurities,  trade  names, 
produodon  volume,  uses,  manufacturing 
sites,  environmental  release,  and  worker 


exposure.  Given  the  importance  of 
release  and  exposure  information  to  the 
disposition  of  LVE  and  LoREX 
exemption  notices,  submitters  should 
include  as  much  information  on  these 
subjects  as  possible,  including,  where 
applicable,  such  items  as  an  assessment 
of  the  potential  for  dermal  and 
inhalation  exposure,  including 
magnitude,  fii^quency,  and  duration; 
specific  respirators  used  (e.g.,  NIOSH/ 
MSHA-certified  19C  Type  C  supplied- 
air  respirator  operated  in  pressure 
demand  or  positive  pressure  mode  and 
equipped  with  a  full  face  piece);  specific 
information  on  the  dermal  protective 
equipment  used  (including  any 
informaticm  on  permeation);  other 
control  methods  used  (including 
information  on  their  effectiveness); 
environmental  release  controls 
(including  information  on  their 
efficiency);  as  well  as  details  on  work 
practices,  standard  operating 
procedures,  etc.  In  assessing  the 
potential  for  exposure,  the  submitter 
would  be  required  to  consider  all 
routine  worker  activities  during 
manufacture,  processing,  and  use, 
including  operations  such  as  materials 
transfer,  drumming,  packaging  or 
loading  and  associated  unloading 
operations,  sampling,  etc.  In  assessing 
the  potential  for  environmental  release, 
the  submitter  would  consider  all  routine 
releases  during  manufacture, 
processing,  and  use,  including  releases 
fi'om  processing,  cleaning  of  equipment, 
disposal  of  empty  containers,  "off-spec" 
materials,  processing  waste,  samples, 
etc. 

Bald  statements  such  as  "glove  boxes 
will  be  used"  or  "the  chemical  will  be 
manufactured  in  a  closed  system" 
would  be  insufficient  to  document  that 
worker  exposure  requirements  of  the 
LoREX  exemption  have  been  satisfied. 
For  example,  even  manufacturing 
facilities  controlling  reactor  operations 
via  isolated  control  rooms  may  still 
involve  potential  worker  exposures 
during  such  operations  as  sampling  and 
drumming.  Additional  controls  may  be 
needed  for  these  operations.  Also,  the 
efficiencies  of  such  engineering  controls 
as  glove  boxes  or  local  exhaust 
ventilation  (LEV)  will  vary  according  to 
manufacturer  design,  installation 
method,  and  user  operations.  Factors 
which  may  affect  the  operating 
efficiency  of  LEV  include  hood-to- 
source  location,  worker  intervention, 
equipment  installation,  maintenance 
practices,  and  cross  drafts.  Because  of 
such  factors,  actual  efficiency  may  be 
lower  than  that  claimed  by  the 
equipment  manufactiirer.  Ventilation 
systems  should  be  desired  and 


operated  in  accordance  with 
Occupational  Safety  and  Health 
Administration  (OSHA)  standards  such 
as  29  CFR  1910.94,  and  current 
recommendations  of  the  mannn) 
Industrial  Ventilation  by  the  American 
Conference  of  Governmental  Industrial 
Hygienists,  and  ANSI  Z9.2 
Fundamentals  Governing  the  Design 
and  Operation  of  Loc^  Exhaust  Systems 
publisned  by  the  American  National 
Standards  Institute.  The  submitter 
would  provide  as  much  information  as 
possible  to  demonstrate  the 
effiactiveness  or  efficiency  of  control 
methods,  and  procedures  used  to 
maintain  the  stated  effectiveness  of 
efficiency  over  time,  as  well  as  details 
on  programs  for  worker  safety  training 
ana  hazard  communication. 

To  the  extent  it  is  known  or 
reasonably  ascertainable  by  the 
submitter,  physical  and  chemical 
property  information  for  the  chemical 
substance  (e.g.,  vapor  pressure,  melting 
point,  boiling  point]  would  also  be 
required  under  these  proposed 
exemptions.  This  information  woiild  be 
listed  on  the  last  page  of  the  PMN  form. 
In  EPA's  experience,  such  information 
is  generally  available  and  would  be 
helpful  in  assessing  exposure  controls 
and  better  characterizing  the  potential 
risk  of  the  chemical  substance. 

The  Agency  believes  use  of  the  PMN 
form  would  prove  beneficial  to  both  it 
and  industrv,  and  seeks  comments  from 
experienced  PMN  and  LVE  submitters 
on  this  point.  By  providing  a  standard 
format  for  the  required  Information, 
EPA  expects  to  decrease  the  frequency 
with  which  it  woiUd  have  to 
conditionally  deny  incomplete 
exemption  notices,  thereby  decreasing 
the  length  of  time  submitters  would 
have  to  wait  for  disposition  of  their 
exemption  notices  and  the  Agency 
resources  devoted  to  reviews. 

Submissions  not  containing  all  of  the 
required  information  would  be  declared 
incomplete.  To  reinitiate  a  notice  which 
has  been  declared  incomplete,  a 
submitter  would  have  to  submit  a 
complete  new  exemption  notice  form 
containing  all  the  required  information; 
partial  submissions  sent  to  EPA  to 
supplement  notices  declared  incomplete 
would  not  be  accepted.  Photocopied 
pages  from  previously  submitted 
exemption  forms  would  be  accepted 
provided  that  the  certifications  page 
contains  an  original  signature. 

The  proposalretains  the  provision 
which  requires  manubcturers  of 
substances  produced  under  the 
exemption  to  submit  to  EPA  any  test 
data  or  other  information  they  obtain 
which  indicates  that  the  substance  may 
not  qualify  for  the  exempti<m.  The 
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proposal  alsosdoplB  tbs  cuzrant  PlyM 
requirement  that  requir««  submiwkHi  of 
any  tmw  jafcrmlion  of  which  tfaa 
manufactunr  obUkw  posae— ion, 
control,  or  kiuml«d§e  doriag  ^o  M«Mwr 
period  if  that  infarnMtion  mailernfiy 
adds  to,  ilmigw.  or  otficrwiaa  makea 
significantly  moN  coraplet*  the 
infomutioa  iaditdwl  in  the  notioe. 

4.  EPA  n¥iew  of  notices.  Q>A  is 
proposing,  and  wqueeting  oomraent  on, 
the  reqiHfement  tlMt  subraittors  rabnit 
exemption  notioes  30  days  piior  to 
intended  manufacture  of  tlm  k>w 
volume  or  LoREX  substance.  The 
Agency  belieres  that  an  inqeaae  from 
21  days  to  30  days  will  be  necessary  in 
order  to  accommodate  the  projected 
incnase  in  number  of  exemption 
notices  undergo  hitter  hm  Toltmte 
ceiling  and  new  LoREX  category,  ff  A  is 
aware  a  longer  exemption  review  period 
may  make  the  exemptions  less 
attractive;  however,  it  believes  that  the 
modest  increase  to  30  days  proposed  is 
imperative  to  conduct  the  type  of 
reviews  necessary  to  support  the  legal 
findii^  that  the  exempted  substance 
win  not  present  an  unreasonable  risk  of 
injury  to  human  health  or  the 
environment.  Moreover,  ff  A  believes 
that  the  existence  of  these  two 
exemptions  categories  would,  on 
averts,  significantly  expedite  tha 
introduction  of  many  new  products  into 
the  marketplace. 

5.  Detetmiaation  Aat  a  chemical 
substaxtce  will  be  denied  the 
exemptioa —  a.  During  the  review 
period.  Uader  this  proposal,  EPA  wouM 
determine  that  a  substance  is  ineligibla 
for  the  low  volume  or  LoREX 
exemptioas  if  it  finds  that  the  new 
chemical  substance  does  not  meet  the 
terms  of  the  exemption,  or  that  there  are 
issues  coocMning  toxicity  ot  exposure 
that  require  furthw  review  which 
cannot  be  accomph^Md  vnthin  thf*  30- 
day  review  period.  Sudx  issues  that  may 
require  further  review  include  serious 
acute  or  chrcmic  human  health  affects  or 
significant  environaiental  effects  under 
anticipated  condititins  of  manufacture, 
processing,  distribution  in  commerce, 
use.  or  disposal. 

if  EPA  (^ermines  during  the  review 
period  that  an  exmnption  notice  should 
be  denied,  the  Agency  will  notify  the 
manufactunr  by  t^phone  tint  the 
substance  is  denied  the  exemption.  The 
submitter  will  suisequently  be  notified 
by  letter  The  letter  wiU  explain  the 
reasons  for  EPA's  determination.  The 
submitter  will  then  have  the  option  of 
resubmitting  the  exemption  notice  with 
explanatory  oradditionai  infonnatioD, 
submitting  a  PMN,  or  not  manuiactijring 
the  chemical  substaooe. 


b.  Afier  the  review  period  expum.  The 
Agancy  ia  pfopoang  to  amend  tk* 
current  proviaieBa  i^ating  to  ravocation 
of  exaaiptloBS  aAar  wmiaation  of  the 
revistr  period.  Under  um  pnipoaal.  a 
revocilian  oould  ha  afiKtad  if  EPA, 
hamd  on  aaw  Infrirwartnn,  dataraiinea 
that  it  can  no  ion^ar  annpoit  tha  "no 
imreasonable  liak"  fiodiBg  requiaad 
under  aectran  5(k}(4)  of  tibe  Act  lliis  ia 
a  rhangn  from  the  oaneq>oDding 
proviikB  of  tha  anreot  axein|itian 
which  paraita  revocations  whfeBever 
EPA  ihtBiiiiiiww  that  tin  tubetanca 
"doaa  not  meat  dw  tons  of  fins 
sectian." 

6.  biventory  status.  For  tha  expanded 
low  volume  axamption  category  for 
substances  produced  in  quantities  up  to 
10,000  kilo^MDs/ysar.  the  Aa^socy  is 
proposing  to  omtiaue  the  poucy  of  not 
adding  such  aabstances  to  the  TSCA 
section  a(a)  Inventory  of  existing 
chemical  substances.  Similarly,  EPA  is 
proposing  to  not  add  substances 
produced  under  the  LoREX  exemption 
to  the  8(a}  Invantory.  TlMrafore, 
subsequent  manufacturers  of  chemical 
substances  iar  which  exemptions  have 
been  granted  to  other  companies  under 
these  two  categories  will  be  required  to 
submit  independent  exemption  notices 
or  PMNs  before  commanciBg 
nonexsmpted  commercial  production  of 
those  substances. 

7.  Recordkeepiag.  The  proposed  rule 
would  require  manuiacturars  and 
importers  to  maintain  records  on  (a)  the 
production  volumes  of  the  chemioal 
substance  for  which  an  exemption  was 
granted,  and  (b)  doomientation  of 
information  in  the  exemption  notices 
and  compliance  with  Ae  terms  of  the 
exemption.  The  records  wonld  be 
maintained  for  5  years  after  the  date  of 
their  preparation.  These  records  would 
be  kept  at  die  submitter's  manofacturing 
site(s).  Itecordkeeping  at  the  site  of 
manufacture  is  a  new  requirement.  The 
Agency  has  found  that  ft  has  been 
difficuk  to  determine  compliance  with 
the  regulations  when  records  are  not 
kept  at  the  site.  Also  under  this 
proposal,  EPA  would  have  the  authority 
to  require  the  manufecturer  of  an 
exempt  substance  to  submit  copies  of 
these  records  to  EPA  upon  written 
reqoest.  Manufacturers  would  be 
required  to  provide  these  records  within 
15  days  of  the  written  notificeti<m  by 
EPA.  This  section  in  the  proposed  rule 
is  intended  to  supplement  the 
inspection  and  subpoena  authorities  of 
section  11  of  TSCA. 

8.  User  fees.  Section  26(b)  of  TSCA 
authorizes  EPA  to  require,  by  rale,  the 
payment  of  a  reasonable  fee  from  any 
person  required  to  submit  d«t«  under 
section  4  or  5  of  TSCA.  Currently.  EPA 


requiies  •  vaar  fee  far  PMNs,  csitaui 
PMN  examptioa  notioas,  and  significant 
new  use  notioas  subraittod  nndar  TSCA 
section  5(a)  snd  S(h).  EPA  is  proposing 
to  amend  40  CFR  part  700  to  ta^iire 
manofscturars  aad  importers  to  pay  fees 
for  low  volume  and  LoREX  exemptioa 
notices.  Currently,  tiaers  is  no  such  user 
fee  requirement  associated  with  the  low 
voluoM  axemptian.  The  proposed  fee 
would  be  $100  far  small  oneness    , 
concerns,  and  $2,500  for  all  others. 

The  fee  for  PMNs,  certain  exemption 
notices,  and  SNURs  was  originally 
prmni^atod  on  August  17. 1988.  The 
supporting  rationaia  and  badcgrouad  for 
this  rule  is  pubHsbad  in  the  Federal 
Register  of  Afnil  20. 1967  (52  FR  12940) 
and  the  Fedarai  Rsgislsr  of  August  17. 
1988  (S3  FR  31248).  These  two 
docuflisnts  should  be  consulted  for 
fuithar  Informatioa  on  the  objectives 
and  i^ionaie  for  the  user  fee  rula 

9.  Customer  notification.  The  Agei»cy 
is  proposing  to  retain  the  requirement 
that  manufectiu'eTS  notify  piocassois 
and  industrial  users  of  the  use 
restrictions  and  of  any  controls 
specified  in  the  exemption  notice.  Such 
notification  aoay  be  given  by  means  of 
a  container  labeling  systeB^  written 
notification,  or  any  other  method  that 
adequately  informs  recipients  of  the 
applicable  xise  restricticHis  or  controls. 
As  with  the  existing  LVE,  the  proposal 
also  reqoires  that  manufecturers  w 
immedi^eiy  cease  distributton  to  any 
customers  who  violate  use  or  control 
restrictions,  and  (bj  notify  the  Agency 
within  IS  dajrs  of  learning  of  such 
violstians. 

To  ensure  compliaace  with  the 
LoREX  criterion,  the  proposal  requires 
further  that  LoREX  exemptioai  holders 
distribute  LoREX  substances  only  to 
persons  who  agree  in  writing  to  not 
further  distribute  the  substances  uaftil 
they  hare  been  reacted  or  otherwise 
rendered  into  a  physical  form  or  state  in 
which  releases  and  exposures  abo^w  die 
LoREX  criterion  will  not  occur.  The 
Agency  recognizes  that  this  distribution 
restriction  may  be  problematic  far 
manufecturers  of  some  substanoas  used 
in  multi-timed  markets,  but  believes 
that  some  form  of  control  over 
distribution  is  necessary.  Coounenters 
are  encouraged  to  suggest  alternative 
methods  EPA  might  employ  to  ensure 
that  distribution  of  the  LoktlX  substance 
beyond  manufacturers'  customers  will 
not  present  an  unreasonable  risk  to 
human  health  or  the  environment. 

10.  Transfer  (^  exemptions.  Current 
Agency  policy  generally  does  not 
recognize  transfer  of  exemption  rights 
between  manufacturers;  ho%vever,  given 
the  increased  fiequency  over  the  last 
several  years  of  ooFporate  raergrae, 
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acquisitions,  buy-outs,  technology 
transfers,  and  other  forms  of  corporate 
succession,  EPA  beUeves  that  it  is 
appropriate  to  reevaluate  its  exemption 
transfer  policies  in  light  of  the  proposed 
amendments  and  requests  comments  on 
this  issue. 

m.  Ratioiiale 

A.  Chemical  Substances  Manufactured 
at  10,000  Kilograms  or  Less  Per  Year 

To  better  utilize  its  limited  resources 
and  lessen  regulatory  burdens  on 
industry,  the  Agency  undertook  an 
examination  of  the  review  process  for 
PMNs  and  PMN  exemption  notices  to 
detennine  whether  it  was  advisable  to 
expand  the  categories  of  new  chemical 
substances  eligible  for  PMN  exemptions. 
One  of  the  first  exemptions  identified 
through  this  examination  was  the 
current  exemption  for  new  chemical 
substances  manufactured  in  q'.r'mtities 
of  1,000  kilograms  or  less  per  year.  EPA 
believed  that  significant  resource 
savings  could  be  realized  if  the  ceiling 
for  the  exemption  could  be  raised  to  a 
level  which  would  expand  the  pool  of 
eligible  new  chemical  substances  while 
still  permitting  the  Agency  to  make  the 
requisite  "will  not  present  an 
imreasonable  risk"  statutory  finding. 

Those  famihar  with  the  PMN  program 
will  recall  that  in  1982  when  the  current 
low  volume  exemption  ("LVE")  was 
originally  proposed  (47  FR  33920),  the 
Agency  included  a  separate  category  for 
chemical  substances  manufactured  in 
quantities  of  10,000  kilograms  or  less 
per  year.  However,  that  portion  of  the 
proposal  was  never  promulgated.  This 
was  due  mainly  to  uncertainty  over  the 
number  and  types  of  notices  that  would 
be  received  under  the  higher  volume 
category,  and  also  to  an  inabiUty  to 
reconcile  industry  concerns  over  some 
of  the  additional  safeguards  imposed 
upon  the  higher  volume  category  and 
the  Agency's  belief  that  such  safeguards 
were  necessary  (see  the  discussion  in 
Unit  I.  of  this  preamble). 

With  the  benefit  of  8  years  of 
experience  under  the  1,000  kilogram 
exemption  category  and  the  Agency's 
enhanced  ability  to  gauge  toxicity  of 
new  chemical  substances  based  upon 
structural  activity  relationships,  D'A  is 
confident  that  it  can  now  review  a  larger 
pool  of  chemical  substances  under  the 
low  volume  exemption  and  identify 
within  an  abbreviated  review  period 
those  substances  which  may  pose  an 
unreasonable  risk  to  human  health  or 
the  enviromnent. 

The  basic  rationale  for  proposing  an 
expansion  of  the  low  volume  exemption 
category  is  the  same  as  that  for 
proposing  the  exemption  initially: 


chemical  substances  produced  in  lower 
quantities  gensrally  involve 
corresponoingly  lower  hiunan 
exposures  and  environmental  releases, 
and  consequently,  present  generally  less 
risk  than  high  volume  substances. 
Beyond  this,  the  Agency  beUeves  that 
the  low  volume  exemption  has  been  a 
very  successful  regulatory  mechanism 
as  measured  by  the  level  of  EPA 
administrative  resources  needed  to 
implement  it  and  the  relative  burden  it 
places  on  manufacturers.  Because  of  this 
success,  EPA  believes  that  both  its 
interests  and  the  interests  of  industry 
and  the  public  will  be  served  by 
enlarging  the  portion  of  new  chemical 
substances  which  may  be  manufactured 
under  the  exemption. 

B.  Low  Release  and  Exposure  (LoREX) 
Chemical  Substances 

In  addition  to  the  production  volimie- 
based  category  described  above,  EPA  is 
proposing  estabUshment  of  a  new  TSCA 
section  S(h)(4)  exemption  category 
based  on  low  levels  of  environmental 
release  of,  and  human  exposxire  to  the 
new  chemical  substance.  Eligibihty 
would  be  independent  of  production 
volume  level. 

The  Agency  believes  that  the  concept 
of  basing  an  exemption  on  low  release 
and  exposure  offers  several  potential 
advantages  over  a  volume-based 
exemption.  First,  an  exposure-driven 
exemption  generally  provides  a  more 
direct  gauge  on  the  magnitude  of  risk 
presented  oy  a  given  new  chemical 
substance.  Production  volume  alone  is 
only  an  indirect  indicator  of  exposures 
and  releases.  Secondly,  EPA  believes 
that  the  existence  of  a  LoREX  exemption 
will  encourage  pollution  prevention 
(source  reduction)  techniques  by 
rewarding  manufacturers  able  to  meet 
the  low  release  and  exposure  criteria 
with  more  timely  regulatory  decisions, 
and  in  many  cases,  with  less 
burdensome  regulatory  controls.  Such  a 
result  would  entail  substantial  time  and 
resource  savings  for  both  EPA  and 
industry. 

1.  LoHEX  criteria  —  a.  Human 
exposure.  In  determming  the 
appropriate  criteria  for  defining  the 
types  and/or  levels  of  exposure  which 
should  constitute  "low  exposure"  to 
humans,  EPA  considered  three  distinct 
populations:  woricers,  consiuners,  and 
the  general  population.  EPA  believes 
that,  for  purposes  of  this  exposure-based 
exemption,  any  direct  exposures  to  the 
latter  two  groups  would  be,  in  the 
context  of  an  aobreviated  review  period, 
inconsistent  with  the  Agency's  statutory 
obligation  under  section  5(h)(4)  to 
affiiimatively  find  that  the  exempted 
substances  will  not  present  an 


unreasonable  risk  to  hiunan  health. 
Therefore,  the  Agency  beUeves  that  any 
consumer  and/or  general  population 
exposures  (other  man  the  negligible 
drinking  water  and  ambient  air 
exposures  discussed  later  in  this 
preamble)  should  automatically 
disqualify  new  chemical  substances 
from  LoI^X  exemption  eligibiUty. 

Exposures  to  workers,  on  the  other 
hand,  are  fundamentally  different  than   ' 
consumer  and  general  populaticMi 
exposures  in  that  they  may  be  more 
readily  monitored  and  controlled 
through  engineering  controls,  workplace 
practices,  and/or  protective  equipment 
requirements.  Therefore,  the  Agency 
believes  that  it  may,  consistent  with  its 
section  5(h)(4)  obligation,  approve  a 
high  percentage  of  LcREX  exemption 
notices  where  appropriate  control 
measures  are  instituted  in  the 
workplace. 

Workplace  exposures  may  occur 
through  inhalation,  dermal  contact,  or 
ingestion.  For  dermal/ingestion 
exposiu«s,  the  Agency  believes  it  most 
appropriate  to  require  manufecturers 
applying  for  a  LoREX  exemption  to 
comply  with  the  general  dermal 
exposure  requirements  used  in  section 
5(e)  consent  orders;  namely,  to  require 
all  workers  reasonably  likely  to  be 
exposed  to  LoREX  substances  to  be 
provided  with,  and  required  to  wear, 
chemical  protective  equipment  which 
provides  a  barrier  to  prevent  all  dermal 
exposure  to  the  substance.  Chemical 
protective  clothing  used  to  provide  this 
barrier  must  be  demonstrated  to  be 
impervious  to  the  substance  under  the  ° 
expected  conditions  of  use  and  duration 
of  exposure.  Such  demonstration  coiUd 
be  accomplished  under  40  CFR 
721.63(a)(3)(i)-(ii)  by  actually  testing  the 
material  used  to  make  the  chemical 
protective  clothing  and/or  by  evaluating 
the  specifications  from  the  manufacturer 
or  supplier  of  the  chemical  protective 
clothing  to  establish  that  the  chemical 
protective  clothing  will  be  impervious 
to  the  exempted  substance  alone  and  in 
likely  combination  with  other  chemical 
substances  in  the  work  area. 

Regarding  inhalation  exposure,  the 
Agency  will  expect  submitters  for 
LoREX  exemption  notices  to  have  (i) 
identified  the  workplace  operations 
where  inhalation  exposun  is  likely  to 
occur;  (2)  assessed  the  magnitude, 
frequency,  and  duration  of  potential 
exposure;  (3)  assessed  the  effectiveness 
of  the  various  exposure  controls;  and  (4) 
selected  the  method  or  combination  of 
methods  that  will  provide  workers  with 
the  appropriate  protection  for  the  given 
workplace.  While  the  Agency  strongly 
encourages  submittera  to  reduce 
workplace  e;q>osures  at  their  source, 
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where  faaiihln.  «ubinittBn  oauU aiao 
sx^pptnt  B  dkaim  ailaw  wc^cm 
inhal^^ui  amueure  baaed  aaa  the  ose  of 
appropriale  m^tintary  pmtactiao 
equipment.  The  Agency  twBeiw  it  Boost 
appropriate  for  a  submittar  to  ooBply 
with  tne  gaiMcal  raquinments  regvoiog 
respintary  pnitoctiaD  used  in  rSCA 
section  5^)  caBnnt  arders,  whk^ 
stiputeta  the  u»  of  raspiiakvy 
pratacdaa  in  accordaiics  with  dtte 
National  institute  of  Oocupaticmal 
Safety  okI  Haakh  (NIOSU)  reguiatianB 
at  30  CFRpart  11.  and  t)M  Oampational 
Safety  aod  Haahh  Admimstzatiaa 
(OSUA)  nnuiatians  at  29  CFR  19iai34. 
Similcrhy,  the  inherBut  physical  or 
chamic&l  properties  of  the  subatanoe 
submitted  for  ax  axnitption  may  form 
the  basis  of  a  low  exposure  claim,  aa  is 
a  nonvolatile  dye  manu&ctured, 
processed,  and  used  only  in  sohition, 
such  that  inhalation  to  particulates  will 
not  ocov. 

b.  Eoviroxuaeatal  release —  i.  Water 
releases.  The  proposed  LoREX  watM 
relaaae  eligibility  criterion  of  <1  ppb 
sur&K»  wMar  coaoastration  was 
established  <■  Am  basb  of  EPA's 
experience  in  oosducting  oDvironnieDtal 
risk  asseaamants  on  PMN  substances. 
The  ccnoantiBtion  level  is  to  be 
estimated  by  the  submitter  using  the 
method  described  in  40  CFR  721.90. 
Based  on  EPA's  14  years  of  PMN 
experianoe,  aquatic  toxicity  concern 
levels  have  only  very  rarely  been 
establidied  at  levels  below  1  ppb.  Thus, 
EPA  is  craifident  that  the  vast  majority 
of  LoREX  exemption  itatices  satisfying 
this  criterion  will  not  present  an 
uoreaaonabla  risk  of  acute  or  chronic 
aquatic  toxicity,  and  that  the  Agency's 
risk  assessment  capabilities  will  identify 
thoaa  iaw  exemptions  which  may 
require  more  strict  concentration  levels 
to  jprotoct  aaainst  potential  aquatic  risks. 

u.  Airnuases.  The  proposed  LoREX 
air  relaaae  eligibility  criterion  of  1  ^m^ 
was,  Hka  tfaa  ambient  surface  water 
critarioB,  selected  on  the  basis  ef 
expeiiance  gained  in  conducting  risk 
assessments  cm  over  18.000  I^fN 
chemical  substances  since  1978.  At  this 
maximum  annua)  average 
concentration,  EPA  believes  that,  using 
worst  case  eetimates,  the  maximum 
human  exposures  dovmwind  from 
incinOTatort  will  be  toodcologically 
insignificant  for  most  of  the  chemioal 
substanoae  it  is  likely  to  review  under 
the  LoREX  exemption.  As  noted  above, 
however,  the  Agency  may  require 
individual  submitters  to  adhere  to  lower 
release  levels  for  substances  for  which 
chronic  toxicity  coDcems  are  raised 
duriag  the  risk  assessment. 

The  proposed  methodology  for 
calculMing  Baximum  aoBual  9yma^ 


conrwitntfion  iaaa  Takie  1,  faotnola  5} 
to  be  iised  by  aaMOffllen  notiae 
submitters  was  fcaaad  «■  oomputar 
tottiataaadbytte 
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Agency  in  tha  P)yW  raviaw  prcxjeas. 
Those  iataaaalad  in  orara  detail  on  this 
methodology  skould  consah  the  dockeft 

Subnittors  shouM  also  be  afware  that, 
althou^  the  ptopoml  has  acrt 
established  generic  eligibility  criteria  for 
fugitive  air  eraiseiaQS  unrelated  to 
indoeration,  the  Agency  will  review  the 
potential  for  such  emiasiaiis  on  a  case- 
by-case  basis,  and  will  deny  exemptions 
if  the  air  wmssioas  reach  such  levels  as 
to  undermine  Ae  Agency's  ability  to 
con  chide  that  the  substant'tw  in  queatlnn 
will  not  preaeni  an  unreasonable  li^ 

iii.  Land/ groundwater  releases.  The 
Agency  is  proposing  to  exclude  from 
eligibility  ail  chemical  aufastances 
which  will  be  disposed  of  via  landfill 
unless  the  submitter  demonstrates  that 
the  exempted  substance  has  negligible 
ground-water  migration  potential.  This 
"zero  release  '  standard  was  deemed 
most  appropriate  because  the  Agency 
was  unable  to  develc^)  a  broadly 
applicable  method  ka  estimating 
groundwater  concentrations  of  domical 
substances  based  on  landfill  disposal 
volume.  Givaa  the  many  vcxiab^ 
involved  in  making  such  estimates  (e.g., 
migration  lates,  hiod^iadation  rates, 
sedimeat/soil  adsorption  rates),  EPA 
does  not  believe  it  will  be  possible  to 
develop  a  generic  model  for  estim^ng 
groundwater  coocentratians  for  a 
significant  number  cf  substances  virith 
stifficient  relief  lity  to  support  the 
requisite  "bo  unreason^le  risk" 
fiodiog.  Consequently,  the  Agency 
believes  that,  in  the  context  of  an 
abbreviated  review  pwiod,  where  in- 
depth  case-by-case  asseaements  of 
groundwater  leaching  potential  are 
infeasible,  prudence  dictates  that  zero 
release  be  the  primary  standard. 

Potential  LoREX  exemption 
submitters  with  no  viable  aheraatives  to 
landfill  disposal  would  be  given  the 
option  under  the  proposal  of 
demonstrating  to  the  Agency's 
satisfaction  that  their  sik>stance  will  not 
migrate  to  groundwater.  A  list  of 
suggested  tests  to  establish  groundwater 
migration  potential  is  contained  in  Unit 
II.A.2.  of  this  preamble.  If  such  a 
demonatratiaa  is  made,  a  Sii^mitter 
would  be  permitted  to  landfill  exceaa 
quaotities  of  tha  exemption  substaaoe 
up  to  tha  anmuntfi  approved  in  its 
exemption,  in  all  cases,  however,  the 
Agaacy  strongly  encourages  submitters 
to  atrivB  for  total  ehmination  of  releases 
through  enploymant  of  the  best 
available  pollutian  prevention  (source 
reduction)  techniquaa. 


IV.  Majar  Altanativaa  ComAiwrtl 

A.  MaxuBum  Annual  Production  Luri* 

Aa  an  akacnativa  to  tfaa  lejoao 
kHogram  annual  productian  limit 
ppopoaed  in  this  notica,  the  Agency 
considered  raising  the  low  voluma 
production  ceiling  to  either  (1)  5,000 
kilograms;  or  (2)  25,000  kilograms  with 
a  toxicity  toatiog  raqtxireoBaat 

Baaed  en  PMN  data,  EPA  estimated 
that  a  5,000  kilogram  ceiling  would    - 
increase  tiie  pool  of  chemical  substances 
eligible  from  the  current  1.000  Idlc^ram 
exemption  by  10  peroent,  or  21  percent 
of  all  PMN  submissions.  Although  this 
increase  is  not  insignificant,  the  Agency 
believes  that  it  would  not  utilize  this 
exemption  to  the  extent  possible,  and 
tha*.  a  hitter  vohime  ceiling,  benefiting 
both  EPA,  the  public,  and  industry, 
could  be  proposed  consistent  with  the 
Agency's  statutory  mandate  to  make  the 
"no  unreasonable  risk"  fintiing;  thns, 
EPA  fisvoTOd  the  10,000  kilogram 
alternative  ov^t  flie  5,000  Idlognun 
alternative. 

The  25,000  kilogran  opti»i,  with  a 
"minimura  toxicity  data  set" 
requirement  was  also  considered  by  the 
Agency  during  development  of  the 
proposed  rule.  This  higher  volume 
ceiling  was  prelected  to  encompass 
approudmafeW  38  pwcent  of  all  new 
chemical  submissions,  a  27  percent 
increase  over  the  numtier  cf 
submisrions  under  the  anrent 
exemption.  Although  H'A  believes  that 
increasing  the  maximtnn  volume  to  this 
level  could  potentially  save  both  it  and 
industry  considerable  time  and 
resources  for  a  large  number  of  new 
chemical  substances,  this  option  raised 
a  number  sf  concerns.  C3iief  among 
those  concerns  was  the  cost  of  testing. 
If  the  Agency  were  to  require  LVE 
submitters  to  conduct  the  same  "core 
set"  of  haalth  and  ecotoxidty  testing  it 
now  requiifla  of  submitters  of  high 
volume/high  exposure  I^wtN  siibstances 
under  its  'exposure-based"  criteria 
pursuant  to  section  5(eKlKAKii)(n)  of 
TSCA,  the  average  per  diemical  cost  of 
such  testing  would  be  over  $50,000. 
Even  if  such  a  data  devek^m>ent 
requirement  were  delayed  imtil  a 
specified  volume  of  Ae  chemictd 
substance  was  produced,  there  is 
considerable  uncertainty  ovw  bow 
many  potential  submitters  would  find 
that  fom  of  an  exemption  prefemble  to 
a  PMN  submission.  On  the  other  hand, 
if  EPA  were  to  scale  back  the  data 
developaoeat  requiiemsnts,  there  is 
doubt  that  the  Agency  could  auka  ^ 
requisite  "bo  unreasonable  risk**  "finding 
for  many  of  the  submissioiis. 
Consequently,  in  lig^  of  these 
uncertainties.  EPA  dcteiiuiHsd  that  it 
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would  be  inadvisable  at  this  time  to 
propose  a  new  low  volume  category  for 
substances  produced  in  the  10,000  to 
25,000  kilogram  range. 

B.  Site-limited  Intermediates 

The  Agency  originally  proposed  a 
site-limited  intermediate  (SU) 
exemption  category  in  1982  but,  as  with 
the  proposed  10,000  kilogram  low 
volume  category,  never  promulgated  a 
rule  for  that  category  due  to  industry 
criticism  of  the  proposed  procedural 
safeguards  and  EPA's  uncertainties  over 
maldng  the  "no  unreasonable  risk" 
finding  for  this  class  of  substances 
without  such  safeguards.  EPA 
considered  reproposing  the  SLI 
exemption  category  in  this  rulemaking, 
but  decided  against  doing  so  mainly 
because  it  beUeves  that  most,  if  not  all, 
SLI  chemicals  which  would  be 
approved  under  an  SLI  exemption 
would  fall  within  the  scope  of  the 
LoREX  exemption  category;  therefore, 
the  Agency  believes  that  a  separate  SLI 
exemption  is  xmnecessary.  Nevratheless, 
EPA  is  outlining  the  parameters  of  an 
SLI  exemption  alternative  in  this  section 
to  solicit  public  comment  on  this 
concept. 

If  proposed  as  a  separate  exemption 
category,  the  SLI  exemption  would  be 
available  to  all  domestic  manufactiirers 
of  chemical  substances  satisfying  the 
definition  of  "site-limited 
intermediates",  independent  of  annual 
production  volume.  Under  the  1982 
proposal,  an  "intermediate"  was 
defined  as  "any  chemical  substance 
which  is  (1)  used  as  a  reactant  in  the 
intentional  manufacture  of  another 
chemical  substance,  and  (2)  is 
consumed  in  whole  or  in  part  in  that 
reaction";  and  a  "site-limited 
intermediate"  was  defined  as  an 
"isolated  intermediate  which  is 
manufactured,  processed,  and  used  only 
at  the  site  of  manufactiu^  and  not 
intentiooally  distributed  outside  that 
site  except  as  waste  which  will  be 
delivered  for  disposal  in  accordance 
with  applicable  government  laws  and 
regulations,  or  for  burning  as  a  fuel". 

As  with  the  low  voliune  and  LoRESC 
exemption  categories,  the  Agency  would 
conduct  a  risk  assessment  of  the  SU 
based  upon  the  information  submitted 
by  the  manufacturer,  and  would 
approve  the  exemption  only  upon  a 
finding  that  the  substance  would  net 
present  an  unreasonable  risk  to  human 
health  or  the  environment.  Certain 
hazard  or  exposure  concoms  identified 
during  the  30-day  review  period  would 
be  grounds  for  a  denial  of  ihe  exemption 
notice.  For  example,  significant  human 
expos\u«s  or  releases  that  could  not  be 
adequatriy  mitigated  through  controls 


or  waste  tnttment  would  prevent  die 
Agency  from  making  the  requisite  "will 
not  present  an  unreasonable  risk" 
finding. 

The  Agency  believes,  as  it  did  in 
1982,  that  site-limited  intermediatM  as 
a  class  may  be  considered  low  risk 
because  they  are  largelv  consumed  in 
diemical  reactions  and  thus  do  not 
generally  leave  the  site  of  manufacture, 
either  in  emissions,  waste  or  final 
products,  except  in  relatively  small 
amoimts.  Moreover,  to  the  extent  that 
woricers  may  be  exposed  to  SLIs  at 
manufacturing  sites  prior  to  initiation  of 
the  chemical  reaction,  such  exposures 
can  typically  be  adequately  controlled 
throu^  employment  of  protective 
equipment,  engineering  controls,  and/or 
workplace  practices.  However,  as  stated 
above,  the  Agency  is  not  convinced  at 
this  time  of  the  need  for  both  an  SLI 
exemption  category  and  a  LoREX 
exemption  category.  Therefore,  Tne 
Agency  will  consider  promulgating  a 
separate  exemption  category  ror  SLIs  in 
the  final  rule  only  if  either  (1)  the 
LoREX  category  is  substantially  altered 
in  the  final  rule,  or  (2)  public  comment 
convinces  EPA  that  there  could  be  a 
significant  number  of  low  risk  SLIs 
which  would  not  satisfy  the  LoREX 
eligibility  criteria. 

V.  Alternatives  and  Request  for  PnUk 
Comment 

EPA  requests  comments  and  data  on 
all  aspects  of  this  proposal,  including 
provisions  of  §  732.50  that  EPA  has 
proposed  to  retain  imchanged  from  the 
1965  exemption.  EPA  will  consider  all 
comments  and  data  received  during  the 
comment  period  and  may  amend  any 
provision  of  §  723.50  where  appropriate, 
based  on  these  comments. 

VI.  Regulatory  Analysis 

A.  Summary  of  Risk  Assessment 

1. 10,000  kUogram/yeoT  diemical 
substances.  To  assess  the  risk  associated 
with  raising  the  ceiling  for  chemical 
substances  eligible  for  the  low  volume 
exemption  from  1,000  kilograms/year  to 
10,000  kilograms/3rBar,  the  Agency 
relied  primarily  upon  the  risk 
assessment  developed  to  support  the 
1985  final  low  volume  rule,  uong  with 
the  earlier  version  used  to  support  the 
1982  proposed  low  volxune  and  site- 
limited  intermediate  rules. 

a.  Exposure  assessment.  The  exposure 
assessment  illustrates  that,  while  low 
production  volume  in  itself  limits 
potential  for  exposiire  and 
environmental  release,  manufacture, 
processing,  and  use  of  such  chemicals 
can  in  some  circumstances  rasuh  in 
significant  exposures  at  both  the  1,000 


and  10,000  kilogram  annual  production 
levels. 

i.  Occupational  exposure.  Based  on 
PMN  data,  the  number  at  wcwkers 
exposed  during  manufacturing  ranged 
from  an  average  of  about  fourlor 
chemical  s\ibAances  manufactured  in 
quantities  of  1,000  kilograms  or  less  per 
year  to  an  average  of  about  ei{^  fbr 
chemical  substances  manufactured  in 
quantities  of  10,000  kilograms  or  lees 
per  year.  Duration  of  exposure 
associated  with  manufacture  averaged 
about  5  hours  per  day  at  both 
production  levels,  and  the  average 
number  of  days  of  production  per  year 
was  62. 

Onlv  a  limited  nxunber  of  PMNs 
included  estimates  of  workplace 
concentration.  The  average 
concentrations  associated  with 
manufactxue  were  most  often  in  the 
ranges  of  0  to  1  and  1  to  10  mg/m'  for 
airborne  solids  and  in  the  1  to  10  ppm 
range  for  vapors.  EPA's  evalxiation  of 
OSHA  data  (USEPA,  OTS  "Site-Umited 
Intermediate  Exemption:  Occupational 
Exposure  and  Envinmmental  Rslease 
Assessment."  March  19, 1982)  indicated 
a  time  weighted  average  (TWA)  of  6 

J>pm,  with  a  maximum  value  of  72  ppm 
or  vapors.  EPA  believes  that  data 
obtained  from  OSHA  monitoring 
activities  provide  more  reliable 
estimates  of  workplace  ctmcentrations. 

EPA's  analysis  of  processing  and  use 
of  low  volimie  chemicals  indicated  that 
the  wide  variety  of  possible  processing 
and  use  operations  can  result  in  a  wider 
range  and  higher  level  of  exposures  than 
t)rpically  associated  with  manufacturing 
operations.  The  average  number  of 
workers  exposed  during  processing  and 
use  operations  exceeded  the  average 
numbers  typically  exposed  during 
manufacturing.  "Tne  number  ranged 
&t)m  an  average  of  12  workers  for  a 
chemical  processed  in  quantities  of 
1,000  kilograms  or  less  per  year  to  an 
average  of  141  workers  for  chemicals 
processed  or  used  in  quantities  of 
10,000  kilograms  or  less  per  year. 

ii.  Consumer  exposure.  Consumer 
exposures  were  assessed  for  five  use 
scenarios:  photographic  chemicals  used 
in  home  darkrooms;  spray  adhesives; 
paints;  dyes:  and  fragrances  used  in 
soaps  and  detergents.  The  use  scenarios, 
which  reflected  actual  uses  reported  in 
PMNs,  were  selected  to  represent 
divergent  and  potentially  significant 
exposure  situations.  In  these  scenarios, 
the  individual  lifatime  average  daily 
exposures  were  estimated  to  range  from 
0.0016  mg/kg/day  for  a  frvnance  in  soap 
to  negligible  levels  fbr  dyed  fatvics. 

According  to  EPA's  anafysis,  many  of 
the  consumer  use  scenarios  could  result 
in  relatively  large  nimibers  of 
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consumers  exposed.  The  numbers  of 
consumers  potentially  exposed  at  the 
10.000  kilogram  production  level  ranged 
from  76,000,000  for  a  fragrance  in 
shampoo  to  98,000  for  a  spray  adhesive. 
Because  the  concentration  of  a  new 
chemical  substance  in  a  final  product 
remains  constant,  the  production 
voliune  is  likely  to  affect  only  the 
number  of  consumers  exposed,  not  the 
exposure  level  to  each  individual. 
Therefore,  the  number  of  consiuners 
exposed  at  the  10,000  kilogram 
production  Umit  is  about  10  times  the 
number  that  would  be  exposed  at  the 
1.000  kilogram  limit. 

b.  Environmental  release. 
Environmental  release  from 
manufactiiring  9nd  the  resultant 
environments  concentrations  were 
estimated  for  low  volume  chemicals. 
EPA  relied  on  PMN  data  in  estimating 
the  duration  and  frequency  of  releases. 
However,  P.MN  projections  of  the 
amount  released  were  considered  less 
reliable  than  other  sources  of 
information. 

The  exposure  analysis  indicated  that 
the  average  quantity  released  to  water  is 
0.08  percent  of  the  production  volume, 
with  an  upper  bound  of  0.4  percent. 
Amounts  released  to  air  average  0.03 
percent  of  production  volume,  v«th  a 
0.2  percent  upper  bound.  However, 
some  processing  and  industrial  uses 
result  in  more  substantial  release  rates, 
with  a  range  from  0.3  to  25  percent  of 
the  production  volume  released  to 
water.  Discharges  cf  a  new  low  volume 
chemical  from  a  single  site  processing 
10,000  kilograncs  of  the  chemical  were 
estimated  to  produce  environmental 
concentrations  ranging  from  less  than 
0.0005  to  5.2  ppm  in  a  receiving  stream 
whose  stream  dilution  factor  was  equal 
the  national  median  for  streams 
receiving  effluent  bom  industrial 
facilities. 

In  some  cases,  such  as  detergent 
additives,  environmental  release  from 
consumer  uses  equaled  the  total 
production  volume;  however,  the  actual 
magnitude  of  environmental  exposure 
was  determined  to  be  insignificant  due 
to  the  low  production  volume,  the  wide 
distribution  of  release,  and  the  smail 
amount  of  new  chemical  typically 
contained  in  each  consimner  product. 

c.  Risk  under  exemption  conditions. 
There  are  several  elements  cf  the 
proposed  exemption  amendment  that 
would  significantly  reduce  risks  to 
human  health  and  the  environment. 

Chemical  substances  with 
carcinogenic,  teratogenic,  neiirotoxic, 
and  other  chronic  effects  appear  to 
present  the  greatest  risks  even  at 
relatively  low  exposiires.  The  proposed 
provisions  which  permit  the  Agency  to 


deny  exemptions  for  substances  which 
may  present  unreasonable  risks  for 
those  exacts  should  significantly  reduce 
the  likelihood  that  chemicals  that 
present  such  risks  would  be 
manufactured  under  the  amended 
exemption.  If  the  exemptions  for  such 
chemicals  are  denied,  or  if  their 
submitters  are  required  to  resubmit  their 
exemption  notices  to  provide  for  more 
stringent  release  and  exposxue  controls, 
the  range  of  potential  risks  would  be 
substantially  below  the  high  end  of 
EPA's  estimates. 

In  addition,  under  the  proposed 
amendments,  EPA  would  continue  to 
review  all  exemption  notices  during  the 
30-day  review  period.  This  review  will 
help  ensure  that  manufactxu^rs  choose 
appropriate  safeguards  to  control  risks, 
as  well  as  provide  a  screen  to  identify 
chemicals  that  do  not  qualify  for  the 
exemption. 

2.  Low  release  and  exposure  chemical 
substances.  The  risk  associated  with  a 
given  substance  is  a  function  of  both  the 
inherent  toxicity  of  the  substance  and 
the  exposing  of  the  relevant  organism  to 
the  substance.  Therefore,  to  the  extent 
that  releases  and  exposures  are 
maintained  below  certain  critical  levels, 
potential  risks  presented  by  the 
substance  are  minimal.  In  order  to 
assess  the  potential  risk  associated  v^ith 
the  proposed  LoREX  exemption,  the 
Agency  evaluated  the  proposed 
exposure  and  release  criteria  in  the 
context  of  its  experience  conducting  risk 
assessments  on  over  18.000  new- 
chemical  substances  in  the  PMN 
program  over  the  last  12  years  Based  on 
this  experience,  EPA  tailored  its  LoREX 
exemption  criteria  in  a  manner  to 
exclude  iroui  eligibility  the  large 
majority  of  chemical  substances  which 
may  present  significant  human  or 
environmental  risks  under  conditions  of 
manufacturing,  processing,  end  use  For 
those  substances  which  meet  the 
ehgibility  criteria  but  may  nevertheless 
present  significant  risks  due  to 
unusuaiiy  high  predicted  toxicity  levels, 
the  Agency  will  either  deny  the 
exemptions  or  condition  approval  upon 
satisfaction  of  stricter  exposure  and 
release  requirements. 

a.  Human  exposure.  Due  to  the  wide 
range  of  potential  consumer  and  general 
population  exposures  which  are 
possible  from  the  universe  of  new 
chemical  products,  the  Agency 
concluded  that  it  could  not  develop  any 
meaningful  consumer  or  general 
population  exposure  criteria  which 
would  consistently  screen  out  those 
substances  which  would  present 
significant  risks  from  direct  derm&l  or 
irdialation  exposures.  Consequently, 
EPA  has  proposed  to  exclude  from 


LoREX  exemption  ehgibility  all  new 
chemical  substances  which  entail  any 
direct  consumer  or  general  population 
exposure  (except  for  negligible  drinking 
water  and  ambient  air  exposures 
discussed  in  Unit  A.2.b.  of  this 
preamble)  New  chemical  substances 
intended  for  use  in  paints,  soaps,  dyes, 
and  other  consumer  prodi>cts,  therefore, 
would  have  to  be  reviewed  by  the 
Agency  in  a  full  PMN  notice  at  under 
one  of  the  other  appUcabie  PMN 
exemptions. 

Under  the  proposed  LoREX  criteria 
applicable  to  workers,  only  those 
chemical  substances  with  no  dermal 
exposures  and  no  improtecled 
inhalation  exposures  to  workers  will  be 
ehgible  to  apply  for  the  exemption. 
Therefore,  to  the  extent  that  poUution 
prevention  practices,  the  required 
methods  of  control,  engineering 
controls,  protective  eqwpment,  work 
practices,  etc.,  will  maintain  inhalation 
and  dermal  exposure  below  critic&l 
levels,  potential  risks  presented  by  the 
exempted  chemical  substances  will  be 
minimal. 

b.  Environmental  release.  In  terms  cf 
environmental  releases,  LoREX 
eligibility  criteria  for  releases  to  three 
environmental  media  are  proposed  For 
ambient  surface  water,  the  Agency  is 
proposing  that  submitters  either  (i) 
prevent  all  direct  and  indirect  releases 
of  the  exempted  substance  to  surface 
waters:  or  (ii)  demonstrate  that  any 
releases  to  wateir  that  may  occur  will 
result  in  surface  water  concentrations  cf 
the  substance  that  are  no  greater  than  1 
part  per  billion  (ppb)  using  the  surface 
water  concentration  calculation  metboG 
described  in  40  CFR  721.90.  Based  on 
Agency  worst  case  assumptions  f&r 
drinking  water  exposure  estimates. 
surface  water  concentrations  of  1  ppb 
will  result  in  human  drinking  water 
exposures  at  or  below  the  1  mg/yesr 
LoREX  drinking  water  criterion  in 
nearly  every  case;  therefore,  coropbarice 
with  the  drinking  water  exposure 
criterion  will  be  presumed  frtjro 
compliance  with  the  1  ppb  surfsc* 
water  level.  The  Agency  will  reserve  vl% 
right,  however,  to  require  lower  surface 
water  concentrations  on  a  case-by-case 
basis  when  concerns  for  caroncgenicity. 
neurotoxicity,  or  other  eHects  are  raisecL 
or  under  conditions  where  actual 
drinking  water  exposures  are  likely  to 
simificantly  exceed  the  1  mg/yr  dosage 

The  LoR£X  eligibility  criterion  for 
maximum  aimual  average  ambient  air 
release  concentration  from  incineration 
is  1  ptg/m'.  This  level  was  de»ived  from 
air  exposure  modeling  estimates  of 
maximiun  ground  level  concentrstions 
from  incinerator  stacks,  using  worst  case 
meteorological  data  sets.  To  determine 
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whether  a  particular  substance  meets 
the  criteria,  submitters  wotild  calculate 
exposure  levels  using  the  method 
described  in  Table  1.  As  with  drisldng 
water  exposures,  the  Agency  may 
reauire  lower  air  release  levels  in 
individual  cases  if  concerns  for  chronic 
health  effects  are  raised  for  the 
exempted  substance. 

For  land/groundwater  disposal,  EPA 
is  proposing  that  a  LoREX  substa;Dce  not 
be  disposed  of  by  landfill  or  other  land 
disposal  methods  unless  the  submitter 
demonstrates  that  the  substance  will  not 
migrate  to  groundwater.  To  make  such 
a  demonstration,  a  submitter  would  be 
required  to  provide  data  on  the 
biodegradation  and  leaching  potential  of 
the  exempted  substance,  or  other  data 
that  clearly  establish  that  releases  to 
groundwater  will  not  occur.  EPA 
suggests  the  following  core  set  of  tests 
to  establish  groundwater  migration 
potential:  (1)  An  inherent 
biodegradability  in  soil  test  (40  CFR 
796.3400);  (2)  an  anaerobic 
biodegradabihty  of  organic  chemicals 
test  (40  CFR  796.3140);  and  (3) 
depending  on  the  substance's  chemical 
properties,  either  a  sediment  and  soil 
adsorption  isotherm  test  (40  CFR 
796.2750)  or  a  soil  adsorption  isotherm 
•pst  {40  CFR  796.2700).  EPA  strongly 
suggests  that  submitters  contact  the  EPA 
Prenotice  Coordinator  (telephone:  (202) 
260-1745)  for  guidance  prior  to 
commencement  of  the  above  testing. 

Upon  approval  of  a  LoREX 
exemption,  the  submitter  would  be 
bound  to  the  continuous  use  of  the 
exposure  and  release  controls  described 
in  the  approved  exemption  notice,  as 
well  as  the  listed  uses  and 
manufacturing  sites.  The  Agency  would 
deny  an  exemption  notice 
notwithstanding  satisfaction  of  the 
exposure-based  exemption  criteria  if  it 
believes  it  cannot  support  the 
affirmative  finding  required  under 
section  5(h)(4)  of  TSCA  that  the 
manufacture,  processing,  distribution, 
use,  and  disposal  of  the  chemical 
substance,  imder  the  conditions 
described  in  the  notice,  will  not  present 
an  imreasonable  risk  to  human  health  or 
the  environment. 

Vn.  Economicln^pact 

The  regulatory  impact  analysis 
estimates  the  costs  and  benefits 
attributable  to  the  proposed  regulation. 
In  this  case,  the  analysis  also  contains 
estimates  for  the  three  additional 
proposed  amendments  to  Section  5 
regulations,  namely  the  Polymer 
Amendment,  the  ProcoduraJ 
Amendment,  and  the  Noo-5(e) 
Significant  New  Use  Rule  Amendment 
Because  these  proposed  regulations  are 


amendmentt  to  current  regulations,  the 
costs  and  benefits  are  incramental, 
estimating  the  effect  of  the  proposal 
with  respect  to  the  current  regulation. 

The  costs  and  benefits  associated  with 
this  proposed  amendment  are  partially 
quantified;  many  of  the  benefits  are 
unquantified  but  are  expected  to  be  of 
significant  importance.  Considering 
only  the  quantified  costs  and  l>enefits, 
there  is  a  cost  savings  in  most  instances. 
Assuming  either  1,000,  2,000,  or  3,000 
annual  Section  5  submissions,  the 
savings  as  compared  to  the  current 
regulation  are  estimated  to  be: 


Annu« 

NuffltMTOl 

Subnw- 

itona 

Annual  CoM  Smtngt  ($  MHon) 

mduMy 

QovanvMnt 

1.000 

2,000  

3.000  

(0.2>-a4 
(0.4>-0.7 
(0.5H0 

1J-1.5 
2.5-3.1 
3.»-4.e 

This  proposed  amendment  affects  the 
low  volume  exemption  and  establishes 
a  low  release/low  exposure  exemption 
(LoREX).  Industry  costs  associated  with 
the  proposed  amendment  to  the  low 
volume  exemption  are  reporting  costs, 
delay  costs,  and  a  user  fee.  Per 
submission  reporting  costs  are  increased 
due  to  the  more  comprehensive 
submission  requirements.  Delay  costs 
for  those  substances  which  quaUfy  for 
the  current  exemption  are  slightly 
higher,  while  delay  costs  are 
significantly  reduced  for  those 
substances  which  currently  must  submit 
a  full  PMN  submission  but  would 
qualify  for  the  proposed  exemption. 
Delay  costs  are  the  costs  associated  with 
the  delayed  introduction  of  the 
substance  into  the  market  due  to  Section 
5  regulations.  In  addition,  a  user  fee  has 
been  added  to  the  amendment. 

Industry  costs  associated  with  the 
proposed  LoREX  exemption  are  also 
reporting  costs,  delay  costs,  and  a  user 
fee.  Because  this  would  be  a  new 
exemption,  all  of  the  submitters  woiild 
have  originally  been  required  to  submit 
a  full  PMN  submission  and  would 
already  be  required  to  pay  a  user  fee. 
Also,  the  reporting  requirements  are 
only  slightly  more  than  current 
requirements. 

Unquantified  benefits  associated  writh 
this  proposed  amendment  include 
increased  voluntary  use  of  pollution 
prevention  practices  by  submitters  and 
a  greater  emphasis  on  the  use  of  low  risk 
chemicals. 

The  Agency's  complete  economic 
analysis  is  available  in  the  public  record 
for  this  rule  (OPTS-50596). 


Vm.  Finding  of  No  UnreasonahU  Eiak 

1.  Statutory  background.  Under 
section  5(h)(4)  of  TSCA.  EPA  is 
authorized  to  exempt  the  manufacturer 
of  any  new  chemical  substance  from  all 
or  part  of  the  reqxiirements  of  section  5 
if  EPA  determines  that  the  manufacture, 
processing,  distribution  in  commerce, 
use,  and  disposal  of  the  substance  will 
not  present  an  unreasonable  risk  of 
inj\iry  to  human  health  or  the 
environment  Section  26(c)  of  TSCA 
provides  that  any  action  authorized 
under  TSCA  for  an  individual  chemical 
substance  may  be  taken  for  a  category  of 
such  substances.  Under  this  proposal, 
EPA  will  be  exempting  chendcal 
substances  with  producti(Hi  volumes 
less  than  or  equal  to  10,000  kilograms/ 
year  and  chemical  substances  with  low 
numan  exposure  and  low  release  to  the 
environment  For  each  of  these 
categories,  as  discussed  below,  EPA  has 
made  a  finding  that,  as  a  general  matter, 
chemical  substances  eligible  for  the 
exemptions  will  not  present  an 
unreasonable  risk  of  injury  when 
manufactured,  processed,  used, 
distributed  in  commerce,  or  disposed  of 
imder  the  terms  of  the  proposed 
exemptions. 

The  term  "uiueasonable  risk"  is  not 
defined  in  TSCA.  The  legislative 
history,  however,  indicates  that 
unreasonable  risk  involves  the 
balancing  of  the  probability  that  harm 
will  occur  and  the  magnitude  and 
severity  of  that  harm  against  the  effect 
of  the  proposed  regulatory  action  on  the 
availability  to  society  of  tne  benefits  of 
the  chemical  substance. 

2.  Risks.  In  making  the  "no 
unreasonable  risk"  finding  under  TSCA 
section  5(h)(4),  EPA  first  considered  the 
risk  posed  by  granting  each  of  the 
exemptions.  Risk  is  the  combination  of 
the  hazard  presented  by  a  chemical 
substance  and  the  exposiire  of  humans 
or  the  environment  to  the  substances. 
EPA's  determination  of  the 
reasonableness  of  risk  involves  a 
consideration  of  factors  such  as 
environmental  effects,  distribution,  and 
fate  of  the  chemical  substance  in  the 
environment,  disposal  methods,  waste 
water  treatment,  use  of  protective 
equipment  and  engineering  controls, 
use  patterns,  and  market  potential  of  the 
chemical  substance.  These  variables  are 
difficult  to  quantify  and  standardize, 
thereby  requiring  EPA  to  supplement 
available  ckta  with  its  professional 
judnnent 

EPA's  preliminary  determination  of 
no  uiueasonable  twl  is  based  on 
consideration  of  (i)  the  limitatioos  on 
risk  that  would  result  from  the 
saf^xiards  built  into  the  rule,  inchtding 
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Agenq^  review;  (ii)  the  limitations  on 
risk  resulting  {rem  the  restriction  of 
exemptions  to  chemical  substances 
manuihctured  at  volumes  of  10.000  kg/ 
yr  or  less  and  to  low  exposure/low 
release  chemical  substances;  (iii)  the 
benefits  to  industry  and  the  pubbc 
provided  by  chemical  substances 
manufactured  under  the  exemption;  and 
(iv)  the  benefits  to  the  public  and  the 
Agency  from  the  Agency's  enhanced 
ability  to  utilize  its  limited  resources  on 
reviewing  chemical  substances  and  uses 
of  high  risk  and  concern.  EPA 
recognizes  that,  even  with  the 
safeguards  imposed  by  this  rule,  the 
proposed  approach  would  not  ensure 
that  there  would  be  no  risk  from 
chemicals  manufactured  under  the 
exemption.  The  statute  does  not  define 
no  unreasonable  risk  to  be  zero  risk. 
Rather,  it  defines  no  unreasonable  risk 
as  a  balancing  of  risk  and  benefit. 
Because  of  the  safeguards  in  the 
proposed  rule,  the  requirement  that  the 
provisions  of  the  approved  exemption 
are  binding  on  the  submitter,  ana  the 
restricted  natiu«  of  the  exemption 
categories,  EPA  believes  that  risks  are 
not  likely  to  be  any  greater  than  if  the 
full  PMN  process  were  completed. 
Furthermore,  the  new  chemical 
substances  provide  benefits  to  industry 
and  to  the  public.  These  benefits  are  an 
important  element  in  the  finding  of  no 
unreasonable  risk. 

Tlie  proposed  conditions  of  these 
exemptions  are  designed  to  mitigate 
risk,  largely  by  the  use  of:  (i)  the  reviews 
conducted  by  the  Agency  to  assess 
whether  the  new  chemical  substances 
may  caiise  dm)nic  or  acute  human 
he^th  or  environmental  effects;  and  (ii) 
the  binding  nature  of  the  provisions  of 
exemption  notices,  including  the 
controls  placed  on  exposiue  through 
worker  protection  requirements.  For  the 
LVE,  EPA  determined  that  risks  would 
generally  be  low  because  low 
production  volume  chemicals  typically 
are  not  expected  to  result  in  high 
exposure  to  humans  or  the  environment. 
Similarly,  the  eligibility  criteria  for  the 
LoREX  exemption  directly  limit 
permissible  releases  of  and  exposures  to 
the  exempted  substance.  In  addition  to 
the  general  finding  of  low  release/ 
exposure,  and  therefore  low  risk  for 
these  categories,  the  restrictions  and 
safeguards  built  into  the  proposed 
exemptions  will  ensure  that  the  risks 

[)resented  by  the  exempt  substances  are 
ow.  For  example,  worker  protection 
requirements  and  release  restrictions 
imposed  through  the  terms  of  the 
exemptions  will  minimize  exposure, 
and  therefore,  risk. 

a.  EPA  review.  Within  the  30-day 
review  period.  EPA  is  confident  that  it 


can  identify  chemical  tubctancea  posing 
potential  risks  raquiring  mora  detailed 
and  comprehensive  review.  EPA's 
abbreviated  review  plays  an  important 
role  in  the  exemptions  and  in  the 
finding  of  no  imreasonable  risk.  EPA  is 
proposing  to  lengthen  the  review  period 
from  21  to  30  days  to  ensure  that  staff 
resources  will  be  sufficient  to  review  the 
increased  number  of  exemption  notices 
expected  under  the  amended  ^^lle  and 
the  increased  amount  of  information 
required  of  each  notice.  Information 
submitted  will  include  production 
volume,  hazard  information, 
descriptions  of  the  manufacturing, 
processing,  and  uses,  releases  to  the 
environment,  and  certain  physical/ 
chemical  data  which  EPA  will  assess  in 
making  a  determination  of  risk.  During 
this  period,  the  Agency  will  have 
sufficient  time  to  identify  any  problems 
that  were  likely  to  have  been  identified 
in  a  full  PMN  review.  If  EPA  determines 
that  a  new  chemical  substance  is  not 
eUgible  for  an  exemption,  manufacture 
could  not  begin.  The  manufacturer 
would  then  be  required  to  comply  with 
TSCA  section  5(a)(1)  before  the 
substance  could  be  manufactured  for 
commercial  purposes  by  submitting  a 
full  PMN  to  the  Agency. 

b.  New  information  and  EPA 
revocation.  In  addition  to  these 
safeguards,  the  proposed  rule  contains 
several  other  provisions  that  will  further 
limit  the  possibility  that  exempted 
substances  will  present  significant  risks. 
Most  important,  the  proposed  rule 
estabUshes  procedures  for  revocation  of 
the  exemption  if  EPA  later  determines 
that  the  substance  may  present  an 
unreasonable  risk.  In  addition,  EPA 
would  have  the  authority  to  require 
documents  relevant  to  an  exemption 
from  the  manufacturer  (in  addition  to 
the  information  provided  in  the 
exemption  notice),  and  the 
manufacturer  would  be  required  to 
submit  promptly  to  EPA  any  new  data 
indicating  that  a  substance  is  ineligible. 
These  provisions  will  ensure  that 
eligibility  for  and  continuation  of  the 
exemption  will  be  determined  on  the 
basis  of  the  best  available  information, 
regardless  of  when  the  information 
becomes  available. 

3.  Benefits.  EPA  believes  that  these 
proposed  exemptions  will  allow  many 
manufocturars  to  introduce  new 
chemical  substances  in  commerce  much 
more  rapidly  than  via  the  PMN  process. 
The  time  and  resource  savings  will  also 
benefit  EPA  which  will,  by  utihzing  its 
limited  assets  more  effidently,  be  able 
to  apply  more  staff  time  to  reviewing 
higher  risk  chemical  substances  and 
uses. 


4.  Pollution  prevention 
considerations.  The  proposed  LoREX 
exemption  is  expected  to  further  the 
Agency's  pollution  prevention  efforts  by 
encouraging  development  of 
manufacturing  processes  and 
technologies  which  reduce  chemical 
releases  and  exposures  at  their  source. 
Such  reductions  not  only  limit  potential 
risks  to  people  and  the  enviriHunent,  but 
also  many  times  produce  significant 
long-term  cost  savings  to  industry 
through  the  recapture  and  reuse  of 
substances  which  would  otherwise  have 
been  released  into  workplaces  or  the 
environment. 

5.  Risk/benefit  balance.  As  discussed 
above.  EPA  has  determined  that  the  risk 
presented  by  exempting  these  chemical 
substances  is  low.  At  the  same  time, 
there  are  significant  benefits  to  be 
achieved  by  the  exemptions,  which 
encoiu-age  innovation  and  permit 
manufacturers  to  introduce  new 
chemicals  into  commerce  more  rapidly. 
Thus,  EPA  has  determined  that,  as  a 
general  matter,  the  risks  associated  with 
low  volimie  substancas  and  low  release/ 
low  exposiue  substances  are 
outweighed  by  the  benefits  to  society  of 
exempting  these  substances  from  full 
PMN  review. 

6.  Exclusion.  Despite  the  low  risk 
generally  assodated  with  low  volume 
and  low  release/low  exposure 
substances,  EPA  recognizes  that  for 
some  substances  that  may  meet  the 
general  requirement  for  these 
exemptions,  it  may  not  be  possible  to 
make  a  finding  of  no  unreasonable  risk. 
For  example,  a  highly  toxic  chemical 
may  present  an  unreasonable  risk  even 
if  exposure  to  the  chemical  is  low 
Likewise,  a  low  production  volume 
chemical  may  present  an  unreasonable 
risk  if  it  is  hazardous  and  is 
manufact\ired  or  processed  in  a  manner 
that  would  result  in  high  human 
exposure  or  high  release  to  the 
environment.  Thus,  although  EPA  is 
making  a  general  "no  unreasonable 
risk"  finding  for  categories  of  chemical 
substances,  EPA  will  continue  to 
evaluate  exemption  notices  on  a  case- 
by-case  basis  to  determine  if  individual 
substances  should  be  excluded  from  the 
general  exemption  categories  based  on 
the  potential  risks  presented  by  those 
substances.  For  a  further  discussion  of 
how  EPA  vnU  determine  when  to 
exclude  an  individual  substance  from 
the  general  exemptions  see  Unit  m.  of 
this  proposal. 

DC.  Rulemaldng  Record 

Interested  persons  may  submit  written 
comments  regarding  this  proposal  to  the 
TSCA  Document  Control  Officer  (TS- 
790).  Office  of  Prevention.  Pesticides, 
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and  Toxics,  401 M  St.,  SW., 
Washington,  DC  20460.  Commenters 
representing  corporations  or  trade 
associations  must  submit  three  copies  of 
all  comments;  individuals  may  submit 
single  copies  of  comments.  Tlie 
comments  must  be  identified  with  the 
document  control  number  "(OPTS- 
505961". 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OPTS-50596).  The  record  includes 
basic  information  considered  by  the 
Agency  in  developing  this  proposed 
rule.  A  public  version  of  the  record 
without  any  confidential  information  is 
available  in  the  TSCA  Public  Docket 
Office  Cram  8  a.m.  to  12  noon  and  1  p.m. 
to  4  p.m.,  Monday  through  Friday, 
except  legal  hoUdays.  The  TSCA  Public 
Docket  Office  is  located  in  Rm.  NE- 
G004.  401  M  St..  SW.,  Washington,  DC. 

X.  Other  Regulatory  Requirements 

A.  Executive  Order  12991 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  rule  is  "major" 
and  therefore  requires  a  Regulatory 
Impact  Analysis.  EPA  has  determined 
that  this  rule  would  not  be  a  "major" 
rule  because  it  would  not  have  an  effect 
on  the  economy  of  $100  million  or 
more,  and  it  would  not  have  a 
significant  effect  on  competition,  costs, 
or  prices. 

lliis  proposed  regulation  was 
submitted  to  the  Office  of  management 
and  Budget  (OMB)  for  review  as 
required  by  Executive  Order  12291. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)).  EPA  has  determined 
that  this  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses.  EPA  has 
not  determined  whether  parties  ejected 
by  this  rule  would  likely  be  small 
businesses.  However,  EPA  believes  that 
the  niunber  of  small  businesses  affected 
by  this  rule  would  not  be  substantial, 
even  if  all  of  the  notice  submitters  were 
small  firms,  since  the  rule  would 
generally  reduce  the  burden  and  cost  of 
full  PMN  requirements  for  such 
businesses. 

C.  Papeiwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
approved  by  OMB  under  the  provisions 
of  the  Paperwork  Reduction  Act  44 
U.S.C.  3502  et.  seq.  and  have  been 
assigned  OMB  control  number  2070- 
0012. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  96  to  116  hours  per  response. 


with  an  average  of  106  hoius  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  PoUcy  Branch,  PM- 
223,  U.S.  Environmental  Protection 
Agency,  401 M  St.  SW.,  Washington, 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget. 
Washington.  DC  20503,  marked 
"Attention:  Desk  Officer  for  EPA." 

List  of  Subjects  in  40  CFR  Parts  700  and 
723 

Chemicals,  Environmental  protection, 
Premanufactxire  notification.  Hazardous 
materials.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  19, 1993. 

William  ILKsilly, 

Administrator. 

Therefore,  40  CFR  chapter  I,  is 
proposed  to  be  amended  as  follows: 

PART  700  —  [AMENDED] 

1.  In  part  700: 

a.  The  authority  citation  for  part  700 
continues  to  read  as  follows: 
Authority:  IS  U.S.C.  262S. 

a.  In  §  700.43  by  revising  the 
definition  of  "Exemption  notice"  to  read 
as  follows: 

1700.43    DefinMona. 


Exemption  notice  means  any  notice 
submitted  to  EPA  \mder  §  §  723.50  or 
723.175  of  this  chapter. 

b.  In  §  700.45  by  revising  paragraph 
(c)  and  the  parendietical  text  at  the  end 
of  S  700.45  to  read  as  follows: 

1700.45    Fee  payments. 

(c)  Persons  are  exempt  &t»n  remitting 
any  fee  for  submissions  imder  §  720.38 
of  this  chapter. 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2070- 
0012). 

PART  723  —  [AMENDED] 

2.  In  part  723: 

a.  The  authority  citation  for  part  723 
would  continue  to  read  as  follows: 

Aullioiity:  15  U.S.C  2604. 


b.  By  revising  §  723.50  to  read  as 
follows: 

1723.50   Chemical  subetanoee 
mamifectured  In  quantMas  of  10.000 
Ulograme  or  leas  per  year,  and  certain 
chemical  aubetanoee  with  low 
environmental  relsssss  and  human 
axpoeurea. 

(a)  Purpose  and  scope.  (1)  This 
section  grants  an  exemption  from  the 
premanufacture  notice  requirements  of 
section  5(a)(1)(A)  of  the  Toxic 
Substances  Control  Act  (15  U.S.C 
2604(a)(1)(A))  for  the  manufacture  of  (i) 
certain  chemical  substances 
manufactured  in  quantities  of  10,000 
kilograms  or  less  per  year,  and  (ii) 
certain  chemical  substances  with  low 
environmental  releases  and  himian 
exposures. 

(2)  To  manufacture  a  new  chepical 
substance  under  the  terms  of  this 
exemption  a  manufacturer  must: 

(i)  Submit  a  notice  of  intent  to 
manufacture  30  days  before 
manufacture  begins,  as  required  under 
paragraph  (e)  of  this  section. 

(ii)  Comply  with  all  other  provisions 
of  this  section. 

(b)  Definitions.  The  following 
definitions  apply  to  this  subpart 

Act  means  the  Toxic  Substances 
Control  Act  (15  U.S.Q  2601  et  seq). 

Category  of  chemical  substances  has 
the  same  meaning  as  in  section  26(c)(2) 
of  the  Act  (15  U.S.Q  2625(c)(2)). 

Enviroiunent  has  the  same  meaning  as 
in  section  3  of  the  Act  (15  U.S.C.  2602). 

Environmental  transformation 
product  means  any  chemical  substance 
resulting  fitim  the  action  of 
environmental  processes  on  a  parent 
compound  that  changes  the  molecular 
identity  of  the  parent  compound. 

Metabolite  means  a  chemical  entity 
produced  by  one  or  more  enzymatic  or 
nonenz>'matic  reactions  as  a  result  of 
exposure  of  an  organism  to  a  chraiical 
substance. 

Serious  acute  effects  means  human 
disease  processes  or  other  adverse 
effects  that  have  short  latency  periods 
for  development,  result  bora  short-term 
exposure,  or  are  a  combination  of  these 
factors  and  that  are  likely  to  result  in 
death,  severe  or  prolonged 
incapacitation,  chsfigurement,  or  severe 
or  prolonged  loss  of  the  ability  to  use  a 
normal  bodily  or  intellectual  function 
with  a  consequent  impairment  of 
normal  activities. 

Serious  chronic  effects  means  human 
disease  processes  or  other  adverse 
effects  that  have  long  latency  periods  for 
development,  result  from  long-term 
exposure,  are  long-term  illnesses,  or  are 
a  combination  of  these  factors  and  that 
are  likely  to  result  in  death,  severe  at 
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proloogad  inci^Mcitatian, 

disfigiiremeDt,  or  severe  or  prolongMl 
loss  of  the  ability  to  use  a  normal  bodily 
or  intellectual  fanctian  with  a 
conseqiMRit  impairment  of  nonnal 
activities. 

Signifioaat  environaeatal  effects 
means: 

(1)  Any  irreversible  damage  to 
biological,  oorameicial,  or  agricukural 
resources  of  importance  to  society; 

(2)  Any  reversible  damage  to 
biological,  commercial,  or  agricultural 
resources  of  importance  to  sodety  if  the 
damage  persists  beyond  a  single 
generation  of  the  damaged  resoiirce  or 
beyond  a  single  year;  or 

(3)  Any  known  or  reasonably 
anticipated  loss  of  members  oi  an 
endangered  or  threatened  species. 
Endangered  or  threatened  speuas  are 
those  species  idantifiad  as  such  by  the 
Secretary  of  the  Intehw  ia  acoordanca 
with  the  Endangered  Spades  Act.  as 
amended  (16  U.S.C  1531). 

The  terms  byproduct,  EPA.  anparter, 
impurity,  kno¥m  to  ormaaonabfy 
ascertainable,  manufacture,  new 
chemical  substance,  person,  and  test 
data  have  the  same  meanings  as  in 
§  720.3  of  tliis  chapter. 

(c)  Exemption  categories.  This 
exemption  applies  to  (1)  manufacturers 
of  eaoi  new  chemical  substance 
manu&ctuied  in  quantities  of  10,000 
kilograms  or  lass  per  year  imder  the 
terms  of  this  exemption,  and  (2)  any 
manufacturer  of  a  new  chemical 
substance  satisfying  all  of  the  low 
environmental  releases  and  himian 
exposure  eligibility  criterion  in  the 
following  Tu)le  1: 

Table  1.— PnoTOSED  Low  Release/ 
Exposure  (LoREX)  EuGiBiumr  CRiTEniA' 


Table  1.— Pnoposeo  Low  flaEASEABt- 
PoeuRE  (LOREX)  EuGnamr  Om- 
TERM^— CoNinued 
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No 
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Manu&ctioars  of  chemical  substances 
that  qualify  for  an  exemption  imder 
both  paragraph  (c)(1)  and  (c)(2)  of  this 
section  mav  apply  fbr  either  exemption, 
but  not  both. 

(d)  Chemical  substances  thai  cannot 
be  manufactured  under  this  exemption. 
A  new  chemical  substance  cannot  be 
manufactured  imder  this  section, 
notwithstanding  satisfaction  of  the 
criterion  of  paragraphs  (c)tl)  or  (c)(2)  of 
this  section,  if  EPA  determines,  in 
accordance  with  paragraph  (g)  of  this 
section,  that  the  substance,  any 
reasonably  antidpatad  metabolites, 
environmental  transformation  products, 
or  byproducts  of  the  substance,  or  any 
reasonably  antidpated  imparities  in  the 
substance  may  cause,  imder  antidpated 
conditions  of  manufacture,  prooassing, 
distribution  in  commerce,  use,  or 
disposal  of  the  new  chemical 
substance— 

(1)  Serious  acute  (lethal  or  sublethal) 
effects. 

(2)  Serious  chronic  (induding 
carcinogenic  and  teratogenic)  emcts. 

(3)  Significant  emriroDaMntal  afiects. 

(e)  Exemption  notice.  (1)  Tha 
manufacturer  must  submit  an 
exemption  notice  to  the  EPA  at  least  30 
days  before  manufacture  of  the  new 
chemical  substance  begins.  The  notice 
must  be  sent  in  uniting  to:  TSCA 
Document  Control  Officer  (TS-790).  Rm. 
L-lOO,  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401 M  St,  SW..  Waahin^oD. 
DC  20460.  The  date  of  submission  wrill 
be  the  date  on  which  the  notice  is 
received  by  the  TSCA  Document 
Control  Officer.  EPA  will  acknowledge 
the  receipt  of  the  notice  by  letter.  The 
letter  will  identify  the  date  on  which  the 
review  period  begins.  The  notice  shall 
be  submitted  using  EPA  Fam  Na  7710- 


25  ("the  PMN  fonn"),  wUdi  may  be 
obtained  from  EPA  by  calUng  or  writing 
the  Envinwimantal  Aaaiatica  DMakm. 
TS-709, 0£Bce  of  PoUvtiaB  Pravantian 
and  Toxics,  Emriranmenlai  Prolactkm 
Agency,  401 M  St,  SW..  Waahiagtan. 
DC.  20460.  The  notice  shall  contain  all 
of  the  infannctitxi  on  rhaminal  idantity, 
impurities,  trade  names,  production 
vonune.  usaa.  manufarhiring  aitaa. 
environmantal  relaaie.  and  woricar 
exposure  raqidred  nndar  {  §  720.45  and 
720.50  of  thia  cfaaptac.  The  ioUowix^ 
additional  inlormatian  shall  abo  b« 
induded: 

(i)  Type  aad  category  of  notice.  The 
manufacturar  must  clearfy  indicate  an 
the  first  p^e  of  tha  PMN  iam  that  the 
submlssioo  is  a  TSCA  aaction  S(hM4) 
exemption  notice,  and  muat  indiUatta 
whether  the  notice  is  being  aubmittsd 
under  paragraph  (cj(l)  or  (cX2)  of  this 
section. 

(ii)  Production  vohime.  (A) 
Manufacturers  submitting  an  exemption 
under  paragraph  (c)(1)  of  this  section 
will  be  aseuined,  for  ptnposes  of 
conducting  the  EPA's  risk  assessment, 
to  be  manufectoring  at  an  annual 
production  rolume  of  10,000  Idlograms. 
Manufacturera  who  intend  to 
manufacture  an  exempted  substance  at 
annual  ▼ohimes  of  len  than  10.000 
kilograms  and  wish  "EPS.  to  conduct  its 
risk  aseessment  based  upon  such  lesser 
annual  production  level  rather  than  a 
lO.OOO-ldlograms  level,  may  so 
designate;  however,  manufacturers  who 
opt  to  designate  aimu^  production 
levels  below  10,000  kilograms  shall  not 
manufacture  more  than  tha  HaaignatoH 
amount  of  the  exempted  substance 
unlees  a  new  exemption  notice  for  a 
higher  (up  to  10,000  kgs)  mamiCacturing 
volume  is  submitted  to,  and  approved 
by.  EPA. 

(B)  Manufacturers  submitting  an 
exemption  under  paragraph  (cK2)  of  ^s 
section  shall  list  the  estimated 
maximum  amount  to  be  manuCactured 
during  the  first  year  of  productian  and 
the  estimated  maximum  amount  to  be 
manufactured  during  any  12-month 
period  during  the  first  3  yean  of 
production. 

(iii)  Exposure  and  reiease 
information.  The  manufocturer  moat 
indude  a  description  of  each  type  of 
manufacturing,  processing,  and  use 
operation  involving  the  new  chemical 
substance,  induding  identification  of 
the  manufacturing  dta  and  the 
estimated  numbOT  of  prooeasing  or  use 
sites,  situations  in  which  workw 
exposure  to  and/or  environmental 
release  of  the  new  chemical  substance 
may  occur,  the  number  of  vrorkers 
exposed  and  the  raagnitoda,  durati<m, 
and  frequency  of  exposure  and 


environmental  release,  and  the  controls, 
work  practices,  or  equipment  which 
limit  worker  exposure  and 
enviroDmental  release.  Where  a 
manufacturer  provides  worker  exposure 
or  environmental  release  control 
descriptions  to  support  the  exemption 
notice,  the  manufecturer  must  maintain 
those  controls  throughout  the  period  of 
the  exemption.  Where  the  physical  form 
of  the  new  chemical  substance 
contributes  to  the  control  of  hiunan 
exposures,  (e.g.,  a  non-volatile  Uquid 
form  rather  than  a  powder  form),  the 
manufacturer  must  continue 
manufacturing,  processing,  and/or  using 
the  new  chemical  substance  in  the 
physical  form  described.  Where  another 
manufacturer  holds  an  exemption  for 
the  new  chemical  substance  under  this 
section,  the  manufacturer  submitting  a 
notice  for  the  additional  exemption 
under  this  section  must  also 
demonstrate  that  the  additional  hiunan 
exposure  to,  and/or  environmental 
release  of,  the  new  chemical  substance 
resulting  from  its  manufactured 
volumes  will  not  present  an 
unreasonable  risk  of  injury  to  himian 
health  or  the  environment. 

(iv)  Certification.  In  addition  to  the 
certifications  required  in  the  PMN  form, 
the  following  certifications  shall  be 
included  in  submissions  under  this 
section.  The  manufacturer  must  certify 
that: 

(A)  The  manufacturer  intends  to 
manufacture  or  import  the  new 
chemical  substance  for  commercial 
purposes,  other  than  in  small  quantities 
solely  for  research  and  development, 
under  the  terms  of  this  section. 

(B)  The  manufacturer  is  familiar  with 
the  terms  of  this  section  and  will 
comply  with  those  terms,  including  the 
requirements  to  employ  the  controls, 
work  practices,  or  equipment  to  control 
exposure  to  and  release  of  the  exempted 
substance  which  is  described  in  the 
exemption  notice. 

(C)  The  new  chemical  substance  for 
which  the  notice  is  submitted  meets  all 
appUcable  exemption  conditions. 

(D)  For  substances  manufactiired 
imder  paragraph  (c)(1)  of  this  section, 
the  manufecturer: 

(1)  Intends  to  commence  manufocture 
of  the  exempted  substance  for 
conunerdal  piurposes  within  1  year  of 
the  date  of  the  expiration  of  the  30-day 
review  period,  and  will  withdraw  the 
exemption  in  the  event  that  such 
manufactiire  is  not  commenced  within 
that  time. 

(2)  Will  comply  with  any  appUcable 
production  volume  limitations  in 
accordance  with  paragraph  (e)(l)(ii)  of 
this  section. 


(2)  Sanitiwed  copy  of  notice,  (i)  The 
manufisctum  must  make  all  claims  of 
confidentiality  in  accordance  with 
paragraph  (k)  of  this  section.  If  any 
information  is  claimed  confidential,  the 
manu&cturer  must  submit  a  second 
copy  of  the  notice,  with  all  information 
claimed  as  confidential  deleted,  in 
accordance  with  paragraph  (k)(3)  of  this 
section. 

(ii)  If  the  manufacturer  does  not 
provide  the  second  copy,  the 
submission  will  be  considered 
incomplete. 

(3)  Incomplete  notices.  If  EPA  receives 
a  submission  which  does  not  include  all 
of  the  information  required  under 
paragraph  (e)  of  this  section,  the 
submission  will  be  determined  to  be 
incomplete  by  EPA.  To  reinitiate  an 
exemption  notice  which  has  been 
declared  incomplete,  a  manufacturer 
must  submit  a  completely  new 
exemption  notice  form  containing  all 
the  required  information;  partial 
submissions  sent  to  EPA  to  supplement 
notices  declared  incomplete  will  not  be 
accepted.  Photocopied  pages  fit>m 
previously  submitted  exemption  forms 
will  be  accepted  provided  that  the 
certifications  page  contains  an  original 
dated  signature. 

(0  Review  period.  EPA  will  review  the 
notice  submitted  under  paragraph  (e)  of 
this  section  to  determine  whether  the 
new  chemical  substance  is  eligible  for 
the  exemption.  The  review  period  will 
end  30  days  after  receipt  of  the  notice 
by  the  TSCA  Document  Control  Officer. 
Upon  expiration  of  the  30-day  review 
period,  if  EPA  has  taken  no  action,  the 
manufacturer  may  consider  its 
exemption  approved  and  begin  to 
manufactm^  the  new  chemical 
substance  under  the  terms  described  in 
its  notice  and  in  this  section. 

(g)  Notice  of  ineligibiiity — (1)  During 
the  review  period.  If  the  EPA  determines 
during  the  review  period  that  the  new 
chemical  substance  does  not  meet  the 
terms  of  this  section,  that  the  new 
chemical  substance  meets  one  or  more 
of  the  exclusions  set  forth  in  paragraph 
(d)  of  this  section,  or  that  there  are 
issues  concerning  toxicity  or  exposure 
that  require  further  review  which 
cannot  be  accomplished  within  the  30- 
day  review  period,  EPA  will  notify  the 
manufacturer  by  telephone  that  the 
substance  is  not  eligible.  This  telephone 
notification  will  subsequently  be 
confirmed  by  certified  letter  that 
identifies  the  reason(s)  for  the 
ineligibility  determination.  The 
manufacturer  may  not  begin 
manufacture  of  the  new  cbemical 
substaiux  without  complying  with 
section  S(a)(l)  of  the  Act. 


(2)  After  the  review  period,  (i)  If  at  any 
time  after  the  review  period  tpedfied  in 
paragraph  (f)  of  this  secti(m,  EPA 
obtains  information  through  a  TSCA 
section  8(e)  report  or  through  any  other 
source  indicating  that  the  new  chemical 
substance  does  not  meet  the  terms  of 
this  section,  or  that  any  of  the 
exclusions  set  forth  in  paragraph  (d)  of 
this  section  may  be  appUcwle,  Q'A 
shall  notify  the  manufacturer  of  that 
substance,  by  certified  mall,  that  its 
exemption  under  this  section  will  be 
revoked. 

(ii)  The  manufactiirer  may  continue  to 
manufacture,  process,  distribute  in 
commerce,  and  use  the  substance  after 
receiving  the  notice  under  paragraph 
(g)(2)(i)  of  this  section  if  the 
manufacturer  was  manufacturing, 
processing,  distributing  in  conunerce,  or 
using  the  substance  at  the  time  the 
notification  was  received  if  the 
manufacturer  submits  written  objections 
to  EPA  within  15  days  of  receipt  of  the 
notification.  Such  written  objections 
must  state  the  reasons  why  the 
manufactiuBr  beUeves  that  the 
substance  will  not  present  an 
imreasonable  risk  of  injury  to  health  or 
the  environment.  Manufacturers  not 
manufacturing,  processing,  distributing 
in  conunerce,  or  using  the  substance  at 
the  time  of  the  notification  may  not 
begin  manufacture  until  EPA  makes  its 
final  determination  under  paragraph 
(g)(2)(iii)  of  this  section. 

(iii)  EPA  will  consider  any  objections 
submitted  imder  paragraph  (g)(2)(ii)  of 
this  section  and  will  make  a  final 
determination  on  whether  to  revoke  the 
exemption.  EPA  will  notify  the 
manufacturer  of  the  final  determination 
by  certified  mail  within  15  days  of 
receipt  of  the  objections  submitted 
under para^ph  (g)(2)(ii)  of  this  section. 

(iv)  Withm  24  hours  of  receipt  of  a 
final  determination  from  EPA  that  an 
exemption  is  revoked,  the  manufacturer 
of  the  substance  for  which  the 
exemption  was  revoked  shall  cease  all 
manufacturing,  processing,  distribution 
in  commerce,  and  use  of  that  substance. 
The  manufacturer  may  not  resume 
manufacture,  processing,  distribution  in 
commerce,  or  use  until  it  submits  a 
premanufacture  notice  under  section 
5(a)(1)  of  the  Act  and  part  720  of  this 
chapter  and  the  notice  review  period 
has  ended. 

(v)  Action  under  this  paragraph  does 
not  preclude  action  under  sections  7, 
15, 16,  and  17  of  the  Act. 

(h)  Additional  information.  If  the 
manufacturer  of  a  new  chemical 
substance  under  the  terms  of  this 
exemption  obtains  test  data  or  other 
information  indicating  that  the  new 
chemical  substance  may  not  qualify  for 
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the  axamptioo,  the  manufMCturar  mtut 
sufarait  thsM  dat*  or  intornution  to  EPA 
Hithin  15  wmking  days  of  racaipt  of  tba 
iafonoatiQn.  If,  during  the  notice  review 
period,  the  cufaauttar  obtains 
posaassion.  ooatrot  or  knowladga  of 
new  mfonnaticm  that  roaterialty  adds  to, 
changes,  or  otherwise  makes 
significantly  more  ccmplste  the 
infonnation  indudad  in  the  notice,  the 
submitter  nnist  send  that  information  to 
the  address  listed  on  the  notice  form 
within  10  days  of  receiving  the  new 
information,  but  no  later  than  5  dajrs 
before  the  sod  of  the  notice  review 
period.  The  new  submission  must 
clearly  idacufy  the  submitter  and  the 
exemption  nouca  to  which  the  new 
infonnation  is  related.  If  the  new 
information  becomes  available  during 
the  last  S  days  of  the  notice  review 
period,  the  submitter  must  immediately 
iaform  its  EPA  contact  for  that  notice  by 
tslephcoe. 

(<}  Changes  in  manufacturing  site. 
vse,  human  exposure  and 
environmental  release  controls,  and 
certain  manufactaring  volumes.  (1) 
Chemical  subslanoes  manufactured 
under  this  section  must  be 
manuiiu:tured  at  tiie  site  or  sites 
described,  under  the  human  exposure 
and  anvironmental  release  controls 
descnbed.  and  ior  the  uses  described  in 
the  approved  exemption.  Chemical 
substances  manufactured  under 
paragraph  (c)(1)  of  this  section  and  in 
5pecific  annual  production  volumes 
ci?signated  pursuant  to  parag^ph 
(e)(i)(ii)  of  this  secti<H)  must  not  exceed 
l£e  10,000  kilograms  per  year  volxmie, 
or  the  designated  volume,  whichever  is 
applicable. 

(2)  .Any  person  who  manufactures  a 
new  cbemical  substance  under 
paragraph  (cKl)  or  (cK2)  of  this  section 
rr  L-st  comply  with  the  provisions  of  this 
section,  including  submission  of  a  new 
rotioa  under  paragraph  (e)  of  this 
section,  before: 

(i)  Manufacturing  the  new  chemical 
Substance  at  a  site  that  was  not 
approved  in  a  previous  exemption 
notice. 

(ii)  Manufacturing  the  new  cbemical 
substance  for  a  use  that  was  not 
approved  in  a  previous  exemption 
notice. 

(iii)  Manufactiuing  the  new  chemical 
substance  without  employing  the 
human  exposure  and  environmental 
release  controls  approved  in  a  previous 
exemption  notice. 

(iv)  Manufacturing  the  chemical 
substance  in  annual  production 
volumes  above  any  volume  specified 
under  paragraph  (e)(lKii)  of  this  secticMi. 

(3)  In  an  exemption  notice  infonning 
EPA  of  a  chai^  in  site,  worker 


pnAaddou  or  anviramnental  i 
contfok,  or  uas,  the  awmdictvrv  i»  not 
required  to  provide  the  tama 
information  sufaniittsd  to  EPA  in  a 
pravioas  wamptinn  notice  on  that 
chemical  aobatonca.  The  new  exemption 
notics,  however,  must  indicate  the 
identity  of  the  new  cbemical  subatance; 
the  manufocturer'a  name;  the  name  and 
telephone  number  of  a  technical 
contact;  and  kicatitm  of  the  new  site, 
worker  protection  or  environmental 
release  controls,  or  uae  informatioo.  The 
notice  must  also  include  the  EPA- 
daeignated  exemption  number  of  the 
previous  submiasion  and  a  new 
certification  by  the  manu&ctiu^r,  as 
described  in  paragraph  (a)(l)(iv)  of  this 
section. 

(j)  Customer  aotjfication.  (1) 
Manufacturers  of  new  chemical 
substances  described  in  paragraphs 
(c)(1)  and  [ciiZ]  of  this  section  must 
notify  processors  and  industrial  users 
that  Lhe  siibslance  can  be  used  only  for 
the  uses  specified  in  Lhe  exemption 
notice.  The  manufacturer  must  also 
inform  processors  and  industrial  users 
of  any  controls  speciHed  in  the 
exemption  notice.  The  manufacturer 
may  noti^'  processors  and  industrial 
users  by  means  of  a  container  labeling 
system,  written  notification,  or  any 
other  method  that  adequately  informs 
them  of  use  restrictions  or  controls. 

[2)  A  manufacturer  of  a  new  chemical 
substance  described  in  paragraph  (c)(2) 
01  this  section  may  distribute  the 
chemical  substance  only  to  odier 
persons  who  agree  in  writing  to  not 
further  distribute  the  substance  imtil  it 
has  been  reacted  or  otherwise  rendered 
into  8  physical  form  or  state  in  which 
releases  and  exposures  above  the 
paragraph  (c)(2)  eligibility  criteria  will 
not  occur. 

(3)  If  the  manufacturer  leams  that  a 
direct  (»'  indirect  customer  is  processing 
or  using  the  exempt  substance  in 
violatioQ  of  use  restrictions  or  without 
imposing  prescribed  worker  protection 
or  environmental  release  controls,  the 
manufacturer  must  cease  distribution  of 
the  substance  to  the  customer  or  the 
customer's  supplier  immediately.  Tbe 
manufacturer  must  also  report  this 
action  to  EPA  within  15  days  under 
paragraph  (h)  of  this  section.  Within  30 
days  of  its  receipt  of  the  report,  EPA 
will  notify  the  manufacturer  whether, 
and  under  what  conditions,  distribution 
of  the  chemical  substance  to  the 
customer  may  resimie. 

(k)  Confidentiality.  (1)  If  the 
manufacturer  submits  information  to 
EPA  under  this  section  which  the 
manufacturer  claims  to  be  confidential 
business  informadon.  the  manufiactorer 
must  clearly  identify  the  infonnation  rt 


tb0  tioM  of  nibmieaian  to  EPA  by 
bracketing,  circling,  or  nndwiiniag  it 
and  stamping  it  with  "aJNHUfcKnAL" 
or  some  other  appropriate  dorignttioH. 
Any  infonnation  ao  Identified  will  be 
treated  in  aocordaaoe  with  the 
prooedurea  in  40  CFR  part  2.  Any 
informatioQ  not  claimed  confidacdal  at 
thetimeof  submiaston  may  be  made 
available  to  tha  public  vrithout  further 
notice. 

(2)(i)  Any  person  who  asserts  a  claim 
of  confidenttolity  for  chemical  identity 
under  this  paragraph  must  provide  a 
generic  chemical  name  that  is  only  as 
generic  as  necessary  to  protect  the 
confidential  chemical  identity  of  the 
particular  chemical  substance.  The 
name  should  reveal  the  specific 
chemical  identity  to  the  mairimiim 
extentpossible. 

(ii)  Tne  generic  name  provided  by  the 
submitter  will  be  subject  to  BPA  review 
and  approval  in  accordance  with  the 
procedures  specified  in  §  720.B5(bK6)  of 
this  chapter.  Tb«  generic  name  provided 
by  the  submitter  or  an  alternative 
selected  by  EPA  under  these  procedures 
will  be  placed  on  a  public  list  of 
substances  exempt  under  this  section. 

(3)  If  any  information  is  claimed 
confidential,  the  manufacturer  must 
submit  a  second  copy  of  the  notice  with 
all  information  claimed  as  confidential 
deleted.  EPA  will  place  the  second  copy 
in  the  public  file. 

(1)  Determination  of  first 
manufacturer  of  a  new  chemical 
substance.  (1)  A  parson  who  intends  to 
manufacture  a  new  cbemical  substance 
under  paragraph  (c)(1)  of  this  section 
may  determine  whether  that  particular 
substance  is  already  being  manuftctured 
under  that  section  and,  therefore, 
subject  to  the  requirements  of  paragraph 
(8)(l)(ui)  of  this  section,  by  submitting 

a  notice  on  the  substance  \mder 
paragraph  (a)  of  this  section.  EPA  will 
inform  the  manufacturer  within  the  30- 
day  review  period  whether  another 
person  is  already  manufacturing  the 
substaxK»  under  the  exemption. 

(2)  Alternatively,  the  manufacturer 
may  ask  EPA  whether  another 
manufacturer  is  already  producing  the 
new  chemical  sub6taiK:e  under  this 
section.  EPA  will  respond  to  this 
inquiry  only  if  EPA  deterrainea  that  the 
manufacturer  making  the  inquiry  has 
shown  a  bona  fide  intent  to  manufacture 
in  accordance  with  the  procedures  set 
out  in  40  CFR  720.25(b)(2)  through 
(b)(9). 

(3)  If  EPA  determines  that  tbe 
manufactitfar  has  not  shown  a  bona  fide 
Intent  to  menufMrtora  the  new  substance 
under  the  teims  of  this  section,  Q>A  will 
prompdy  notify  the  manufactigar.  The 
manufacturer  may  then  submit  a  i 
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under  paragraph  (e)  of  this  section  at  a 
notice  under  section  5(a)(1)  of  the  Act. 

(4)  If  EPA  determines  that  the 
manufacturer  has  shown  a  bona  fide 
intent  to  manufactxire  the  new  chemical 
substanos  under  the  terms  of  this 
section,  EFA  will  promptly  inform  the 
manufacturer  whether  me  substance  is 
being  manufactured  under  this  section. 
If  the  substance  is  not  being 
manufactured  under  this  s^::tion.  the 
manufacturer  may  submit  a  notice 
under  paragraph  (e)  of  this  section.  If 
the  new  chemical  substance  is  being 
manufectured  under  this  section,  the 
manufacturer  may  submit  a  notice 
under  paragraph  (e)  of  this  section  if  the 
manufacturer  can  demonstrate  that  the 
additional  human  exposuire  to,  and/ or 
environmental  release  of,  the  new 
chemical  substance  resulting  fircm  its 
manufactured  volumes  will  not  present 
an  uiueasonable  risk  of  injury  to  human 
health  or  the  environment.  If'^such 
demonstration  cannot  be  made,  the 
manufacturer  must  submit  a  notice 
under  section  5(a)(1)  of  the  Act  or  one 
of  the  other  section  5  exemptions. 

(m)  Exemptions  granted  under 
supaaeded  regulations.  Manufactiirers 
holding  exemptions  granted  imder  the 
superseded  requirements  of  §  723.50  (as 
in  effect  on  (insert  date  1  day  before 
effective  date  of  final  r\ile])  shall  either 
continue  to  comply  with  those 
requirements  or  apply  for  a  new 
exemption  pursuant  to  this  section.  If  a 
new  exemption  for  a  diemical  substance 
is  granted  under  this  exemption,  the 
prior  exemption  fen-  such  substance 
shall  be  void. 

(n)  Recordkeeping.  (1)  Each 
manufiscturer  of  a  new  chemical 
substance  described  in  paragraph  (c)  of 
this  section  must  maintain  records  of 
the  annual  production  volmne  of  the 
new  chemical  substance  under  the 
exemption  and  documentation  of 
information  in  the  exemption  notice  and 
compliance  with  the  terms  of  this 
section.  Such  records  must  be  retained 
at  each  facility  owned  or  controlled  by 
tho  exemption  holder  where  the 
exempted  substance  is  manufactured  or 
processed.  Records  maintained  under 
this  paragraph  must  be  retained  for  5 
years  after  the  date  of  their  preparation. 

(2)  Any  person  who  manufactures  a 
new  chemical  substance  imder  the 
terms  of  this  section  must,  upon  request 
of  a  duly  designated  representative  of 
EPA,  permit  such  person  at  all 
reasonable  times  to  have  acceae  to  and 
to  copy  records  kept  undw  paragraph 
(dKD  of  this  section. 

(3)  The  manufacturer  miist  submit  the 
records  hsted  in  paragraph  (nKl)  of  this 
section  to  EPA  upon  written  request 
Manufacturara  must  provide  these 


records  within  IS  wroridng  days  of 
receipt  of  such  request 

(o)  Comjdiance.  (1)  Failure  to  comply 
with  any  provision  of  this  section  is  a 
violation  of  sectioo  15  of  the  Act  (15 
U.S.C.  2614). 

(2)  Submitting  materially  misleading 
or  false  infdnnation  in  nmnection  with 
the  requiremmts  of  any  provision  of 
this  section  is  a  violation  of  this  secti(» 
and  therefore  a  violation  of  section  15 
of  the  Act  (15  U.S.C  2614). 

(3)  Violatora  may  be  8iU>)ect  to  the 
dvil  and  criminal  penalties  in  section 
16  of  the  Act  (15  U.S.C  2615)  for  each 
violation. 

(4)  EPA  may  seek  to  enjoin  the 
manufacture  or  processing  of  a  chemical 
substance  in  violation  of  mis  section,  or 
act  to  seize  any  chemical  substance 
manufactured  or  processed  in  violation 
of  this  section,  or  take  other  action 
under  the  authority  of  section  7  of  the 
Act  (15  U.S.C  2606)  or  section  17  of  the 
Act  (15  U.S.C  1618). 

[FR  Doc.  93-2773  Filed  2-5-«3;  8:45  am] 
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40  CFR  Parts  720 

[OPPTS-50693;FRL-3aa9-9] 

RIN207O-AC14 

Premanufactura  Notification; 
Revlsiona  of  Prsmanufactura 
NotHlcation  Ragutationa;  Propoaad 
Rule 

aoency:  Environmental  Protection 
Agency  (EPA). 
ACnoM:  Proposed  rule. 

summary:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSG\) 
mandates  that  the  Environmental 
Protection  Agency  (EPA,  or  the  Agency) 
review  the  potential  health  and 
environmental  effects  of  new  chemical 
substances  prior  to  their  manufacture  or 
import  and  take  action  to  prevent 
unreasonable  risks  before  they  occur. 
Section  5(a)(1)  of  TSC\  requires  that 
persons  notify  EPA  at  least  90  days 
before  they  manufacture  orimport  a 
new  chemical  substance  for  conunerdal 
purposes.  Since  1979,  EPA  has  reviewed 
over  20,000  section  5  notices  for  new 
chemical  substances.  During  the 
intervening  yeare,  EPA  has 
implemented  a  number  of  non- 
regulatory  initiatives  which  have 
enabled  the  Agency  to  review  a  growing 
number  of  new  chemical  substances.  In 
order  to  achieve  further  efficiencies  and 
resource  savings  for  both  EPA  and 
submittere  of  section  5  notices,  the 
Agency  is  proposing  a  niunber  of 
regulatory  initiatives  to  reduce  the 


administrative  costs/burdens  of  the 
section  5  new  chemicals  program.  These 
proposals  would  allow  EPA  to 
concentrate  its  limited  resources  on 
identifying  and  controlling  those 
chemical  substances  mostlikahr  to 

E resent  an  unreasonable  risk  of  injiiry  to 
ealth  and  the  environment 
OATCa:  Comments  must  be  received  by 
April  9. 1993.  If  requested,  EPA  will 

conduct  pubUc  haringy  qq  the 

proposed  rule  amendments.  Requests  to 
make  an  oral  presentation  must  be 
received  by  April  9, 1993. 

ADDRESSES:  All  comments  and  requests 
to  speak  at  the  public  hearing  must  be 
sent  to:  TSCA  Documoit  Control  Office 
(TS-790),  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency.  Rm.  B-201,  401  M  St,  SW., 
Washington.  DC  20460,  (Phone:  202- 
260-1532). 

Comments  should  include  the  docket 
control  number.  The  docket  control 
number  for  this  amendment  is  OPPTS- 
50594.  Since  some  comments  may 
contain  confidential  business 
information  (CBI).  all  comments  must  be 
sent  in  triplicate  (with  additional 
sanitized  copies  if  CBI  is  involved). 
Comments  on  this  proposed  rule  will  be 
placed  in  the  rulemaking  record  and 
will  be  available  in  the  TSCA  Public 
Docket  Office,  Rm.  NE-G-004  at  the 
above  address  between  8  a.m.  and  12 
noon  and  1  p.m.  and  4  p.m.,  Monday 
through  Friday,  excludhig  public 
hoUdays. 

FOR  FURTHER  MFORMATKW  CONTACT: 
Susan  B.  Hazen.  Director, 
,  Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics.  Environmental  Protection 
Agency.  Rm.  E-543-B.  401  M  St.,  SW.. 
Washington,  DC  20460,  Telephone: 
(202)  554-1404,  TDD:  (202)  554-0551. 

SUPPLEMENTARY  MFORMATION: 

Electrmuc  Availability:  This  document, 
along  with  three  other  related 
documenU,  OPPTS-50594,  50595,  and 
50596  is  available  as  an  electronic  file 
on  The  Federal  Bulletin  Board  at  9.-00 
a.m.  on  the  date  of  publication  in  the 
Federal  Register.  By  modem  dial  (202) 
512-1387  or  call  (202)  512-1530  for 
disks  or  paper  copies.  This  document 
and  the  three  related  docummits  are 
available  in  Postscript,  Wordperfact, 
and  ASCn. 

EPA  published  its  final 
premanufacture  notification  (PMN)  rule 
(40  CFR  part  720)  on  K4ay  13.  1983  (48 
FR  21722)  and  subsequently  amended 
certain  parts  of  the  rule  on  Septemlwr 
13, 1983  (48  FR  41132)  and  April  22, 
1986  (51  FR  15096). 
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I.  Background 

A.  Authority 

Section  5(a)(1)  of  TSCA  requires  that 
persons  notify  EPA  at  least  90  days 
before  they  manxifacture  or  import  a 
new  chemical  substance  for  commercial 
purposes.  For  the  purposes  of  TSCA,  a 
new  chemical  substance  is  one  that  is 
not  listed  in  the  Master  File  of  the  TSCA 
Chemical  Substance  Inventory  ("the 
Inventory"),  which  consists  of 
substances  reported  under  the  Inventory 
Reporting  Regulations  (40  CFR  part  710) 
of  1977  and  also  added  via  Notices  of 
Commencement  of  Manufacture  or 
Import  (NC)C)(40  CFR  720.102)  from 
submitters  of  premanufacture  notices 
(PMN). 

B.  History/Rationale 

In  this  docimient  EPA  is  proposing  to 
amend  the  Premanufacture  Notification 
(PMN)  Rule  to  reduce  the  costs  of 
administering  the  New  Chemicals 
Program  and  to  implement  other 
efficiencies  for  EPA  and  submitters.  A 
discussion  of  the  basis  for  these 
proposed  amendments  follows: 

1.  Submission  of  correct  chemical 
identities  in  section  5  notices  and  Bona 
Fide  Inventory  search  notices.  Based  on 
the  information  reported  to  EPA,  each 
substance  in  the  Inventory  is  accurately 
and  uniquely  identified  by  a  chemical 
name  that  is  both  systematic  and 
descriptive  (either  a  Chemical  Abstracts 
(CA)  Index  Name  or  a  CA  Preferred 
Name).  For  each  of  the  substances 
whose  identities  have  not  been  claimed 
as  confidential  business  information 
(CBI)  by  its  submitter,  a  Chemical 
Abstracts  Service  Registry  Number 
(CASRN)  is  also  assigned  to  further 
identify  that  substance  in  the  Inventory. 

Since  the  compilation  of  the 
Inventory  in  1979.  EPA  has  routinely 
conducted  Inventory  searches  to 
determine  whether  each  substance 
newly  reported  in  a  PMN  or  a  Bona  Fide 
Notice  is  already  listed.  Whenever  the 
Agency  can  quickly  determine  that  a 
reported  substance  is  already  included 
in  the  Inventory,  a  submitter  of  a  Bona 
Fide  Notice  does  not  have  to  file  a  PMN. 
Similarly,  rapid  searches  of  the 
Inventory  may  preclude  submitters  of 
section  S  notices  frt>m  waiting  for  PMN 
review  periods  to  expire.  This  may 
result  in  considerable  time  and  resource 
savings  for  both  industry  and  EPA,  and 
eliminate  the  expenditure  of  resources 
to  review  or  estimate  the  properties  of 
such  substances. 

For  both  PMNs  and  Bona  Fide 
Notices,  a  submitter  must  provide 
chemical  identity  information  that  EPA 
considers  sufficient  to  accxirately 
describe  the  substance  in  question.  For 


PMNs,  these  requirements  are  specified 
at  §  720.4S(a),  and  the  corresponding 
requirements  (ot  Bona  Fide  Notices  are 
stipulated  at  S  720.25(b)(2)(i).  An 
accurate  chemical  identity  is  not  only 
necessary  for  determining  whether  a 
substance  is  included  in  the  Inventory, 
but  also  to  accuratelv  assess  the  risk  of 
a  new  substance  and  ensure  that  the 
substance  EPA  reviews  is  precisely  the 
substance  the  submitter  intends  to 
manufacture  or  import. 

Over  the  past  13  years  of  the  PMN 
program,  EPA  has  spent  a  considerable 
amount  of  time  and  resources 
developing  the  precise  chemical 
identification  data  on  PMN  and  Bona 
Fide  Notice  substances  that  are 
necessary  for  searching  the  Inventory 
and  accurately  assessing  risk.  The 
Agency's  resource  expenditure  on  a 
PMN  or  Bona  Fide  Notice  is  significant 
even  when  the  chemical  identity 
information  is  reported  correctly. 
However,  at  least  25  percent  of  the 
submitted  notices  contain  errors, 
discrepancies,  or  ambiguities  in  the 
reported  chemical  identity  information. 
The  process  of  identifying  and  notifying 
submitters  of  these  problems,  requesting 
and  receiving  acceptable  corrections  for 
the  originally  submitted  information, 
and  keeping  track  of  the  delays  and 
suspensions  of  notice  reviews  during 
the  correction  process  multiplies  the 
Agency's  initial  review  biirden  and 
utilizes  an  excessive  amount  of  Umited 
Agency  resources. 

Therefore,  the  Agency  is  proposing  to 
require  that  submitters  of  section  5 
notices  and  Bona  Fide  Notices  provide 
for  each  reported  substance  the  most 
currently  valid  CA  Index  Name  or  CA 
Preferred  Name  that  is  consistent  with 
TSCA  Inventory  listings  for  similar 
substances,  in  order  to  reduce  delays 
caused  by  incorrect  or  ambiguous 
chemical  identities,  to  expedite 
Inventory  searches,  and  to  save 
resources.  EPA  believes  this  proposed 
requirement  would  benefit  submitters  as 
well  as  the  Agency. 

One  of  the  principal  benefits  of  this 
proposed  amendment  to  submitters  of 
new  chemical  notices  is  that  the 
percentage  of  cases  currently  delayed  or 
suspended  due  to  chemical  identity 
problems  would  be  significantly 
reduced,  since  submittere  would  have 
resolved  most  of  the  chemical  identity 
problems,  discrepancies,  and 
uncertainties  before  reporting 
substances  to  EPA.  A  lower  percentage 
of  cases  being  delayed  or  suspended 
would  not  only  correspond  to  a 
reduction  in  the  number  of  technical 
inquiries  and  requests  for  additional 
information  from  EPA.  but  also  decrease 
the  administrative  burdens  involving 


s\ispended  submissions  that  are 
currently  borne  by  both  the  chemical 
industry  and  EPA.  In  addition, 
significant  reductions  in  chemical 
identity  problems  and  administrative 
delays  would  enable  the  Agency  to  issue 
more  rapid  responses  to  Bona  Fide 
Notices. 

The  currently  valid  CA  names  to  be 
required  up  front  from  submittere  under 
this  proposal  would  almost  always  be 
consistent  vath  TSCA  Inventory  listings 
for  similar  substances,  since  Chemical 
Abstracts  Service  (CAS),  the  authority 
on  CA  nomenclature,  assisted  EPA  in 
developing  chemical  nomenclature  for 
the  Inventory.  Hie  Agency  has,  to  a 
large  extent,  adopted  CAS' 
nomenclature  conventions.  Submitters 
can  consequently  benefit  from  this 
consistency  by  being  able  to  know 
before  the  start  of  the  Notice  review 
period  just  how  the  Agency  will  identify 
their  substances  for  TSCA  purposes. 
This  knowledge  would  assist  PMN 
submitters  who  wish  to  prepare 
chemical  product  literature  at  an  earlier 
time  that  identifies  the  substance  to 
potential  customers,  and  in  the  case  of 
importera,  to  the  U.S.  Customs  Service. 
In  addition,  this  information  would  help 
reduce  the  need  to  submit  PMN 
corrections  or  chemical  identity 
amendments. 

By  establishing  correct  chemical 
identities  before  submitting  Notices  to 
EPA,  submittere  could  also  mora 
cap^ly  conduct  their  own  searches  in 
public  sounds  of  Inventory  data.  As  a 
result,  they  would  be  able  to  determine 
mcwe  often  when  substances  are  already 
included  in  the  Inventory,  thus  avoiding 
the  submission  of  unnecessary  Notices. 

Submittera'  eariy  knowledge  of 
correct  substance  identities  would  also 
enhance  the  chemical  industry's 
compliance  efforts  with  TSCA 
regulations.  A  number  of  submittera  in 
the  past  have  at  some  point  found 
themselves  out  of  compliance  with 
TSCA  by  failing  to  submit  PMNs  or 
Invent(»y  coiTMtion  requests  for  certain 
substances  they  incorrectly  thought 
were  on  the  Inv«itory.  The  chance  of  a 
submitter  inadveitently  violating  TSCA 
due  to  his/her  cmifusion  about  how  EPA 
would  identify  a  particular  substance 
would  be  largely  reduced  if  submittere 
knew  firsthand  now  their  substances 
would  most  likely  be  identified  for 
Inventory  purposes. 

EPA  would  also  derive  considerable 
benefits  from  this  proposal.  The  Agency 
would  no  longer  have  to  devote  such 
extensive  resources  toward  determining 
correct  chemical  identities  and  the  most 
appropriate  Inventory  descriptions  of 
substances  reported  in  PMNs  and  in 
Bona  Fide  Notices.  The  current  resource 
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expenditiue.  already  significant  for  each 
notice  containing  correct  chemical 
information,  is  multiplied  when  the 
chemical  identity  inronnation  provided 
by  submitters  is  incorrect,  incomplete, 
or  ambiguous. 

This  proposed  amendment  would  also 
facilitate  and  lower  the  Agency's  cost  of 
searching  the  Inventory  for  newly 
reported  substances.  Since  the  Inventory 
has  been  continually  developed  based 
on  CA  nomenclature,  Inventory  searches 
would  be  easier  to  perform  and  more 
likely  to  identify  matching  listings  with 
the  use  of  correct  CA  nomenclature  and 
CASRNs  provided  by  submitters. 

In  order  to  reduce  the  chance  that 
persons  would  unknowingly  submit 
incorrect  chemical  names,  this  proposal 
would  encourage  submitters  to  obtain 
correct  chemical  identity  information 
directly  from  CAS  before  reporting 
substances  in  PMNs  and  Bona  Fide 
Notices.  However,  since  the  proposal 
allows  submitters  to  obtain  tne  specified 
chemical  names  firom  any  source, 
persons  would  not  be  required  to  obtain 
this  information  from  CAS. 

2.  Revision  of  the  Bona  Fide  Notice 
requirements  for  requesting  Inventory 
searches.  Manufacturers  and  importers 
are  re^onsible  for  determining  whether 
a  substance  is  a  new  chemical  substance 
under  TSCA  and  therefore  whether  they 
are  subject  to  the  section  5(a)  notice 
requirements.  The  published  TSCA 
Chwnical  Substance  Inventory:  IMS 
Edition  and  the  1990  Supplement  to  the 
1985  Edition  Of  The  TSCA  Inventory 
can  often  be  used  to  determine  whether 
specific  chemical  substances  are  already 
included  in  the  non-confidential  portion 
of  the  Inventory.  Computer  tapes 
containing  chemical  names  listed  in  the 
Inventory,  which  are  updated  on  a  semi- 
anniial  faiasis  and  which  the  piibUc  can 
purchase  from  the  National  Technical 
Information  Service  (NTIS).  can  be  used 
as  alternatives  to  the  printed  Inventory 
editions  for  this  purpose.  In  addition, 
persons  may  also  choose  to  conduct 
searches  of  the  non-confidential  portion 
of  the  Inventory  by  accessing  the 
services  of  any  of  several  commercial  or 
government  databases  containing 
Inventory  substance  information.  In 
1986,  EPA  discontinued  its  service  of 
responding  to  public  requests  for 
routine  searches  of  the  non-confidential 
portion  of  the  Inventory.  However,  the 
Agency  continues  to  respond  to  written 
inquiries  regarding  complex  chemical 
identification  issues  or  clarification  of 
Inventory  nomenclature  or  listing 
policies. 

Substances  for  which  the  chemical 
identities  are  claimed  as  CBI  are  listed 
by  TSCA  accession  numbers  and  generic 
chemical  names  in  the  publicly 


available  Inventorr.  Eadi  generic  name 
describes  a  possible  set  of  similar 
substances  hi  order  to  serve  as  a  masked 
identity  for  a  specific  confidential 
chemical  substance.  If  a  chemical 
substance  is  listed  on  the  public 
Inventory  under  a  generic  chemical 
name,  it  is  usuaUy  difficult  for  the 
public  to  determine  wdiether  a  specific 
substance  consistent  with  that  generic 
name  is  really  a  new  or  existing 
substance  iinder  TSCA.  It  has  dways 
been  the  Agency's  responsibility  under 
the  statute  to  protect  from  public 
disclosure  any  information  reported 
imder  TSCA  that  submitters  claim  as 
CBI.  EPA  protects  each  confidential 
substance  identity  by  publishing  only 
the  generic  chemical  name  chosen  or 
agreed  to  by  its  submitter. 

To  enable  s  person  to  know  if  a  given 
substance  matches  a  confidential 
chemical  substance  identity  listed  in  the 
Inventory,  EPA  established  procedures 
at  §  720.25(b)  to  inform  persons  whether 
a  substance  they  intend  to  manufacture 
or  import  is  already  included  in  the 
Inventory,  or  whether  the  substance  is 
considered  a  new  chemical  substance 
subject  to  the  section  5(a)  notification 
requirements.  Under  these  procedures,  a 
person  requesting  this  information  from 
EPA  first  must  demonstrate  a  bona  fide 
intent  to  manufacture  or  import  the 
substance  by  submitting  in  writing  the 
information  required  at  §  720.2S(b)(2). 
EPA  will  not  honor  any  other  request  to 
search  the  confidential  portion  of  the 
Inventory,  since  EPA  can  only  disclose 
the  existence  of  a  confidential  Inventory 
substance  to  a  third  party  upon  the 
Agency's  receipt  of  a  Bona  Fide  Notice, 
as  stipulated  in  the  Inventory  Reporting 
Regulations  and  the  PMN  Rule,  at 
§  710.7(g)(1)  and  §  720.25(b)(1), 
respectively. 

Over  the  past  several  jrears,  the 
number  of  Bona  Fide  Notices  submitted 
to  EPA  has  steadily  increased.  Of  the 
Bona  Fide  Notice  substances  not  foimd 
in  the  Inventory,  approximately  half 
have  not  been  subsequently  reported  in 
PMNs  by  the  submitters.  TTiis 
phenomenon  is  unexpected  since  in  the 
Bona  Fide  Notice  submitters  included 
signed  certification  statements  of  their 
intention  to  manufecture  or  import 
these  substances  for  commercial 
purposes.  Fxuther,  there  are  a  growing 
number  of  Bona  Fide  Notices  which  are 
found  to  be  incomplete  for  which 
submitters  fail  to  subsequently  provide 
complete  information,  long  after  EPA 
notifies  them  that  the  minimum 
information  requirements  have  not  been 
met.  These  ciromistances  imply  that 
many  Bona  Fide  Notice  submitters  may 
not  have  a  demonstrable  intent  to 
manufacture  or  import  these  substances. 


Although  EPA  understands  that 
changing  Duslness  situations  can  nullify 
a  company's  commercial  intentions,  it  is 
likely  that  many  submitters  have 
reported  their  bona  fide  intent 
prematurely,  perhaps  before  they  have 
sufficiently  assessed  the  technical 
viability,  marketability,  or  profitability 
of  the  substance.  The  Agency  believes 
that  submitters  should  have  reached 
positive  decisions  on  these  and  other 
criteria  before  genxiinely  possessing 
bona  fide  intentions  to  commercialize 
substances.  Alternatively,  many  other 
submitters  may  have  conditlonaUy 
intended  to  commercialize  certain 
substances,  depending  on  whether  or 
not  the  substances  were  already 
included  in  the  Inventory.  EPA  believes 
that  neither  of  these  drciimstances  is 
consistent  with  a  bona  fide  intent  to 
manufacture  or  import  under  TSCA, 
according  to  the  spirit  and  intent  of 
§  §  710.7(g)(1)  and  720.25(b)(1), 

In  en  attempt  to  promote  the 
submission  of  Bona  Fide  Notices  that 
reflect  serious  commercial  intentions, 
EPA  proposes  to  amend  the  PMN  Rule 
and  the  Inventory  Reporting  Regulations 
by  revising  the  requirements  for  Bona 
Fide  Notices,  such  that  Lbe  submitted 
information  would  more  clearly 
demonstrate  a  genuine  intoitlon  to 
manufacture  or  import  a  given 
substance  for  a  commercial  purpose. 
The  Agency  believes  that  the  amended 
provisions  of  this  proposal  represent  a 
well-balanced  traaeoff  from  the  existing 
Infor^^ation  requirements  and  will  help 
to  ensure  the  integrity  of  the  Bona  Fide 
Notice  program.  "Hie  amended 
provisions  would  not  require  submitters 
to  generate  any  new  information  that 
they  would  not  already  be  likely  to 
know  at  the  time  they  truly  have  bona 
fide  intentions.  The  required 
information  concerns  basic  business  and 
technical  questions  that  any  submitter 
would  have  already  answered  in  order 
to  make  an  informed  decision  to 
manufocture  or  import  a  substance.  If 
one  has  not  already  invested  the  time 
and  effort  to  seriously  think  about  and 
answer  the  types  of  questions  posed  by 
the  amended  provisions,  the  Agency 
believes  that  it  is  highly  unlikely  that 
this  person  has  established  a  bona  fide 
intent  to  manufacture  or  import  the 
substance.  Thus,  the  revised  provisions 
should  not  constitute  an  increased 
burden  to  submitters,  since  persons 
with  a  demonstrable  bona  fide  intent 
should  have  already  answered  these 
questions  before  a  manufacturing  or 
importing  decision  is  reached,  and 
would  be  able  to  benefit  from  or  utilize 
the  information  developed  and  obtained 
in  responding  to  the  questions. 
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EPA  believes  that  these  amended 
revisions  would  also  improve  the 
Agency's  ability  to  protect  the  CBI  of 
persons  submitting  notices  under  TSCA. 
It  has  always  beetl  the  responsibihty  of 
EPA  to  protect  firom  public  disclosure 
any  information  reported  under  TSCA 
that  submitters  claim  as  CBL  According 
to  §  §  710.7(g)  and  720.25(b),  a  specific 
chemical  identity  listed  in  the 
confidential  Inventory  can  only  be 
disclosed  to  a  third  party  if  that  person 
has  demonstrated  a  bona  fide  intent  to 
manufacture  or  import  the  substance  for 
a  commercial  purpose.  Under  the 
present  provisions,  however,  there  is  the 
chance  that  some  CBI  may  be  disclosed 
to  Bona  Fide  Notice  submitters  that, 
unknown  to  EPA,  do  not  have  genuine 
intbntions  to  commercialize  substances. 
Requiring  Bona  Fide  Notice  submitters 
to  provide  the  information  requested  by 
the  proposed  amendments  would 
improve  the  Agency's  ability  to  protect 
the  CBI  of  the  original  submitters  of 
Inventory-listed  substances  by  enabUng 
the  EPA  to  be  more  selective  about 
which  Bona  Fide  Notice  submitters  are 
entitled  to  receive  specific  CBI 
concerning  Inventory-listed  substances. 
Consequently,  all  submitters  of  PMNs 
for  substances  subsequently  added  to 
the  Inventory  or  initial  Inventory 
reporting  forms  could  benefit  from  the 
resulting  enhanced  integrity  of  the  Bona 
Fide  Notice  program.  In  addition,  EPA 
would  not  have  to  spend  significant 
resources  processing  notices  that  do  not 
represent  serious  conunercial 
intentions.  « 

3.  Amendment  of  the  "Two  Percent 
Rule"  for  polymers  to  allow  submitters 
greater  flexibility  in  determining  the 
amount  of  monomer  or  other  reactant 
used  in  the  manufacture  of  a  polymer. 
The  PMN  nde  requires  reporting  new 
polymers  on  the  basis  of  the  amounts  of 
monomers  and  other  reactants  used  in 
the  reaction,  "as  charged"  to  the 
reaction  vessel,  and  on  the  dry  weight 
of  the  polymer  manufactured.  This 
approach,  which  has  been  in  effect  since 
the  Inventory  reporting  regulations  were 
published  on  December  23, 1977  (42  FR 
64572),  was  adopted  because  the 
Agency  and  the  regulated  commimity 
believed  it  would  be  difficult  to  identify 
the  exact  amount  of  monomers  or 
reactants  incorporated  in  the  final 
polymer.  The  method  of  reporting  the 
percent  composition  of  monomers  and 
other  reactants  "as  charged"  was  viewed 
as  a  reasonable  approach  by  chemical 
and  polymer  industries. 

Due  to  advanced  analytical 
capabilities  developed  over  the 
intervening  years,  certain  polymer 
manufacturers  have  asked  EPA  to  revise 
the  current  "Two  Percent  Rule"  to  allow 


manufacturan  the  optian  of  determining 
the  amounts  of  monomers  and  other 
reactants  that  are  "in  chemically 
combined  form"  (incorporated)  in  a 
polymer  as  an  alternative  to  the  current 
practice  of  requiring  reporting  based  on 
the  amoiints  added  (charged)  to  the 
reaction  vessel.  EPA  has  considered 
industry's  request  and  is  proposing  an 
amendment  to  the  "Two  Percent  Rule" 
to  allow  this  optional  reoorting 
procedure.  The  Agency  believes  that 
allowing  submitters  to  report  on  the 
basis  of  amounts  incorporated  in  the 
polymer  could  provide  a  better  indicator 
of  physical,  chemical,  and  toxicological 
properties  of  polymers.  At  the  same 
time,  this  would  allow  manufactxirers 
greater  flexibiUty  in  commercial 
innovation,  reduce  the  number  of 
unnecessary  PMNs  representing  slight 
variations  in  polymer  composition,  and 
provide  greater  consistency  with 
international  reporting  poUdes. 
However,  as  will  be  described  below, 
the  Agency  believes  there  are  certain 
drawbacks  and  burdens  involved  in 
using  the  method  of  computation  based 
on  incorporated  amounts  of  monomers 
and  reactants. 

Under  the  proposal,  manufacturers 
would  still  be  allowed  to  use  the 
"amounts  charged"  method  to 
determine  the  polymer  chemical 
identity.  However,  they  would  also  hflve 
the  option  of  determining  the  amounts 
incorporated  in  the  manufactured 
pol)rmer.  If  a  company  chooses  the  latter 
method,  EPA  believes  that  it  is 
reasonable  to  require  that  such 
manufacturers  maintain  in  their  records 
analytical  data  that  demonstrate  that  the 
amoiuts  of  monomers  and  other 
reactants  incorporated  in  the 
manufactured  polymer  have  been 
accurately  determined.  This  will  allow 
the  Agency  and  the  company  to  verify 
compliance  in  a  straightforward 
manner. 

EPA  recognizes  that  it  was  a  matter  of 
convenience,  rather  than  one  of  science, 
to  have  Aus  far  required  reporting  of  the 
amoimts  of  polymer  reactants  charged 
rather  than  the  amounts  incorporated; 
the  former  method  requires  only 
"bookkeeping",  while  the  latter  may 
require  extensive  and  expensive 
analytical  work. 

After  nearly  13  years  of  experience 
with  the  Inventory  and  PMN  reporting 
rules,  however,  chemical  manufacturers 
and  EPA  reviewers  have  come  to  realize 
that  the  convenience  of  the  "amount 
charged"  approach  has  drawbacks.  In 
particular,  the  current  approach  of 
Identifying  many  polymere  based  on 
monomers  and  reactants  charged  to  the 
reactor  in  quantities  significantly  larger 
than  the  amounts  foimd  to  be 


incorporated  In  the  polymer  does  not 
properly  represent  the  physical, 
chemical,  and  toxicological  properties 
of  the  polymer. 

Under  the  PMN  rule,  inefficiently 
incorporated  reactants.  reactants 
charged  in  large  excess,  and  reactants 
with  other  fimctions  besides  their 
reartant  ones  are  often  likelv  to  produce 
reportable  polymers,  even  though  the 
degree  of  cmemical  incorporation  may 
beless  than  or eoual to  2  percent.  For 
example,  free-radical  initiators  are  often 
charged  in  quantities  greater  than  2 
percent  in  order  to  start  many  polymer 
chains  simultaneously  and  limit  the 
amount  of  hiah-molec\dar- weight 
polymer  produced.  Chemical 
incorporation  is  inefficient,  since  many 
processes  other  than  chain  initiation  can 
consume  the  initiator.  The  weight  of  the 
final  polymer  that  can  be  attributed  to 
fragments  originating  from  the  initiator 
is  often  less  than  two  percent  by  weight. 
A  manufacturer  may  use  many  different 
initiatora.  all  charged  at  greater  than  2 
percent,  to  produce  what  would  be  the 
same  polymer  if  the  "incorporated" 
method  of  computation  was  used.  The 
rasuh  has  been  what  many 
manufacturan  believe  to  be  excess 
reporting.  Similar  problems  arise  with 
solvents  that  have  reactive  functions, 
and  with  neutralizing  agents  iised  in 
excess  of  their  salt-forming  capacities. 
Technical  details  concerning  the  "Two 
Percent  Rule"  are  contained  in  the 
paper  entitled.  "Supporting  Document 
on  Computation  of  Weight  Percent  of 
Reactants",  which  is  available  in  the 

fmbhc  docket  for  this  doamient 
OPPTS-505931. 

Since  the  Agency  has  always  believed 
the  actual  content  of  a  polymer  to  be  a 
better  indicator  of  its  physical, 
chemical,  and  toxicological  properties, 
and  settled  upon  the  "amoxmt  charged" 
method  of  computation  as  a  matter  of 
convenience  to  industry,  it  now  seems 
reasonable,  in  the  light  of  experience,  to 
allow  the  submitter  to  optionally  use  the 
amounts  of  monomers  and  other 
reactants  incorporated,  basing  the 
computation  on  the  "imputed  charge" 
as  described  in  the  public  docket  for 
this  document.  Therefore.  EPA  is 
proposing  an  amendment  to  allow 
optional  use  of  the  method  to  determine 
percentage  composition  based  on  the 
amounts  of  reactants  present  in 
chemically  combined  form  in  the 
polymer. 

Tne  use  of  the  "incorporated"  method 
may  have  regulatory  consequences.  The 
percentage  of  chemical  incorporation  of 
a  given  reactant.  and  its  "imputed 
charge"  value,  could  possibly  change 
and  result  in  the  need  to  submit  an 
additional  section  5  notice  if  there  was 
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a  mociification  in  the  maniifBcturing 
process,  either  inadvertent  or 
intentional,  even  if  there  was  no  change 
in  the  amounts  and  identities  of  the 
reactants  charged  to  the  reaction  vessel. 
Changes  in  reaction  temi>eratiiTe,  in  the 
type  of  catalyst  or  solvent  used,  or  in  the 
method  and/or  order  of  charging  the 
reactants  to  the  reaction  vessel  are 
examples  of  such  processing 
modifications  that  could  possibly  affect 
the  degree  of  chemical  incorporation 
and  the  "imputed  charge"  of  a  given 
reactent  when  the  charged  amoimts  of 
reactants  remain  unchanged.  Such  a 
change  could  hypothetically  cause  the 
weight  percentage  of  a  minor  reactant  to 
increase  from  less  than  or  equal  to  2 
pwcent  to  above  2  percent,  resulting  in 
the  automatic  requirement  that  this 
reactant  be  included  in  the  Inventory 
description  of  the  polymer.  If  this 
reactant  was  not  originally  intended  to 
be  included  in  the  polymer  identity  for 
TSCA  purposes,  the  processing  change 
could  result  in  the  isolation  of  a 
different,  reportable  polymer  substance 
before  a  section  5  notice  was  submitted. 
Consequently,  persons  could  find 
themselves  in  violation  of  the  PMN 
Rule,  even  though  the  charged  amounts 
of  the  reactants  had  never  been  changed. 
Compered  to  using  the  "as  charged" 
method,  it  would  be  more  difficult  to 
prevent  this  type  of  potential  TSCA 
violation  when  the  computation  method 
based  on  incorporation  is  used.  Thus, 
the  potential  regulatory  liability  to 
industry  could  increase  to  the  extent 
that  the  "incorporated"  method  is  used. 

The  proposed  amendments  make 
clear  that  an  Inventory  correction 
request  or  e  PMN  correction  request 
received  after  the  end  of  the  notice 
review  period  will  not  be  allowed  to 
cover  a  new  polymer  identity  that  may 
occur  if  a  processing  change  causes  the 
"imputed  charge"  value  of  a  reactant  to 
increase  from  less  than  or  equal  to  2 
percent  to  above  2  percent,  when 
reported  percent  composition  data  are 
based  on  amounts  incorporated.  In 
addition,  an  Inventory  correction 
request  or  a  PMN  correction  request 
received  by  EPA  after  the  end  of  the 
notice  review  period  will  not  be  allowed 
to  cover  a  change  in  the  TSCA  chemical 
identity  of  a  polymer  that  may  occur  if 
a  submitter  changes  computation 
methods  from  the  "incorporated" 
method  to  the  "charged"  method,  or 
vice  versa.  A  chemical  identity 
correction  request  of  this  type  will  only 
be  accepted  if  this  request  is  received  by 
EPA  during  the  applicable  section  5 
notice  review  period. 

4.  Submission  of  muhiph  photocopies 
of  section  5  notices.  EPA,  in  order  to 
complete  its  review  of  each  section  5 


notice  within  statutory  timeframes, 
must  currently  make  multiple  copies  of 
the  PMN  form  and  any  accompanying 
documents  to  make  them  available  to 
many  technical  reviewers  in  the  Agency 
simultaneously.  Making  these  copies 
presents  difficulties  in  terms  of  time  and 
expense  to  the  Agency.  For  example, 
some  documents  received  are  in  non- 
standard  sizes,  or  have  other 
characteristici  that  make  photocopying 
difficult.  Further,  dupUcation  of 
documents  containing  CBI  requires 
special  handling  procedures.  These 
problems  lead  to  inevitable  time  delays 
for  staff  access  to  documents.  Therefore, 
the  Agency  is  proposing  an  amendment 
to  require  that,  in  addition  to  the 
original  copy  of  the  section  5  notice  and 
attachment(B).  plus  one  sanitized  copy 
in  which  CBI  has  been  deleted, 
submitters  provide  EPA  with  two 
additional  copies  of  the  notice  itself  that 
include  all  continuation  sheets  for 
information  required  in  the  notice  and 
two  additional  copies  of  test  data,  other 
data,  and  any  optional  information 
provided  as  attachments  to  the  notice. 
EPA  believes  that  this  proposal  will 
expedite  the  PMN  review  process  by 
allov-ing  reviewers  to  have  access  to  the 
documents  in  a  more  timely  manner  and 
enabUng  the  Agency  to  shift  resources 
from  photocopying  services  to  scientific 
reviews. 

5.  Electronic  transmission  of  section  5 
notices.  EPA  is  proposing  to  amend 

§  720.40  to  allow  reporting  via  magnetic 
or  other  electronic  media.  Because  the 
Agency  is  still  in  the  early  stages  of 
planning  for  reception  of  electronic 
submissions,  it  is  prematiue  to  specify 
a  format.  However,  the  Agency  is 
developing  standardized  electronic 
reporting  formats  and  mechanisms  such 
as  submission  by  magnetic  tapes, 
diskettes,  and  electronic  forms.  EPA 
believes  that  transmission  of 
submissions  via  electronic  media  may 
be  quicker  than  mail,  if  Electronic  Data 
Interchange  (EDI)  is  adopted  as  a 
transmission  mechanism.  In  any  case. 
direct  loading  of  data  to  a  computer 
system  is  more  efficient  than  keystroke 
data  entry  and  ensures  data  quality. 
Readers  are  referred  to  the  Federal 
Register  of  July  30,  1990  (55  FR  31030) 
for  further  discussion  of  the  Agency's 
policy  on  electronic  reporting. 

6.  Standard  form  for  Notices  of 
Commencement  (NOC).  Manufacturers 
and  importers  are  required  at 

§  720.102(b)  to  submit  a  NOC  to  EPA's 
E>ocument  Control  Officer  within  30 
calendar  days  of  the  first  day  of 
manufacture  or  import  for  a  commercial 
purpose.  The  NOC  must  be  submitted 
j)y  the  PMN  submitter.  Currently,  there 
is  no  required  reporting  form  for  a  NOC. 


Although  EPA  provides  a  voluntary  one- 
page  NOC  form  to  submitters  with  PMN 
receipt  acknowledgement  letters, 
submitters  may  use  any  type  of  letter  or 
form  that  includes  the  neceasary 
information.  Many  submitters  routinely 
use  the  NOC  form,  and  Its  use  has 
simplified  EPA's  receipt  of  NOC 
Information.  In  cases  where  the 
voluntary  NOC  form  is  not  used,  a 
significant  number  of  NOCs  has  crested 
difficulty  because  they  were  not 
recognized  as  NOCs  or  contained 
confusing,  missing,  or  uimecessary 
information.  These  problems  have 
resulted  in  a  waste  of  time  and 
resources  for  both  submitters  and  EPA 
personnel  who  must  prepare  or  review 
these  notices. 

EPA  is  proposing  the  mandatory  use 
of  a  one-page  NOC  form,  whidi  the 
Agency  believes  would  enable  all  NOC 
submitters  to  benefit  from  the  simple, 
quick  NOC  process  that  users  of  the 
voluntary  form  already  possess.  The 
required  use  of  such  a  form  would  also 
reduce  EPA  processing  time  for  NOCs. 

C  Other  Initiatives  Being  Considered 

The  Agency  is  also  considering  the 
following  initiatives  but  is  not 
proposing  any  additional  PMN  rule 
amendments  at  this  time. 

1.  Development  of  requirements  that 
all  reporting  facilities  provide  certain 
information  about  their  geographic 
location.  To  date,  for  PMN  reporting 
purposes,  the  Agency  has  requested  the 
street  address  of  manufacturing, 
processing,  and  use  facilities  under  the 
control  of  the  submitter.  The  Agency  is 
currently  considering  developing 
requirements  for  an  EPA-wide  policy 
which  would  require  that  all  {sdUties 
reporting  under  any  EPA-administered 
program  provide  certain  information 
about  their  geographic  location  beyond 
the  general  street  address.  This 
informetion  would  assist  environmental 
analyses  and  allow  data  to  be  integrated 
based  on  specific  locational 
information.  In  addition,  this  approach 
would  promote  enhanced  use  of  EPA's 
extensive  resources  for  cross-media 
environmental  analysis  and 
management  decisions.  The  poUcy  is 
expected  to  include:  latitude/longitude 
coordinates,  specific  method  used,  a 
text  description  of  location,  and  an 
estimate  of  accuracy.  In  order  to 
incorporate  this  policy  into  the  PMN 
rule,  the  Agency  has  estabhshed  a 
workgroup  to  analyze  and  propose 
requirements  for  this  type  of  specific 
information  in  section  5  notices  in  ordei 
to  better  describe  the  sites  of 
manufacture  and  processing  of  a  new 
chemical  substance.  The  Agency  is 
requesting  comments  on  whether  this 
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in  formation  should  be  included  in  all 
section  5  notices  and  NCXIs. 

At  some  future  date,  the  reporting 
forms  for  all  section  5  submissions  may 
be  revised  to  provide  space  for  the  entry 
of  latitude/longitude  coordinates  for 
each  site  of  manufacture,  imjxKtaticai, 
or  processing  under  the  submitter's 
control,  an  iadication  of  the  specific 
method  used  to  determine  coordinates, 
a  text  description,  and  an  estimate  of 
accuracy.  Many  companies  already 
report  this  data  under  other  EPA  rules, 
so  providing  this  data  would  not  be 
unduly  burdensome.  Also,  it  need  only 
be  determined  once  per  facility,  as  the 
latitude/longitude  coordinates 
presumably  wouldn't  change.  Possible 
issues  include  the  definition  of 
"facility",  as  the  site  of  research  and 
development  activity  may  be  different 
than  that  of  manufacture  or  importation. 
The  possible  need  to  submit  additional 
and/ or  updated  locational  data  with  the 
NOC  is  also  being  studied. 

2.  Enhanced  review  of  all  confidential 
claims  submitted  to  the  Agency.  The 
Agency  is  not  proposing  to  amend  the 
language  of  the  rule  pertaining  to  CBI. 
However.  EPA  is  giving  notice  that  it 
intends  to  review  each  PMN  submission 
containing  a  CBI  claim  and  make 
appropriate  determinations  on  the 
validity  of  that  claim.  This  high«  level 
of  scrutiny  arises  from  EPA's  conclusion 
that  claims  for  CBI  protections  are  being 
used  indiscriminately  without  regard  to 
statutwy  or  regulatory  restrictions. 
Because  of  this,  and  the  need  to  handle 
ell  claimed  material  as  CBI  until  such 
claims  are  verified,  withdrawn,  or 
rejected,  CBI  procedures  consume  an 
inordinately  large  amount  of  Agency 
resources  that  may  not  be  justified. 

EPA  requests  that  PMN  submitters 
carefully  review  and  tailor  each  CBI 
claim  so  that  only  that  information 
which  must  be  confidential  is  claimed 
CBI.  Submitters  should  review  the 
statutory  CBI  provisions  contained  in 
TSCA  section  14,  the  general  CBI 
rc-gulatory  provisions  contained  in  40 
Cf  R  chapter  I,  S  2.201,  et  seq.  and  the 
specific  PMN  CBI  regulatory  provisions 
contained  in  40  CFR  720.80,  et  seq. 
before  making  any  confidentiality 

claims. 
Furthermore,  if  a  submitter  chooses  to 

submit  a  CBI  claim  in  a  PMN  (or  other 

section  5  notice),  the  submitter  must 

provide  a  copy  of  the  submission 

(including  all  health  and  safety  data)  for 

the  public  file  with  all  confidential  data 

deleted  as  required  at  §  720.80(b)(2). 

The  failure  io  comply  with  this 

requirement  may  result  in  the  PMN 

being  declared  mcomplete  in 

accordance  with  §  720.65.  If  the 

submission  is  declared  incomplete  the 


notice  revisw  period  for  the  PMN 
substance  will  not  begin  until  the  mettw 

is  rectified. 

The  confidontiality  provinons  of  the 
Rule  take  into  coniideTBtion  the  various 
requirements  of  the  Act,  including  the 
need:  (1)  To  provide  nonconfidential 
material  to  the  public,  (2)  to  give  EPA 
information  it  needs  to  respond  to 
Freedom  of  Information  Act  (FCUA) 
requests,  (3)  to  allow  pOTSons  to  assert 
claims  of  confidentiality,  and  (4)  to 
reduce  uncertainty  about  the  criteria 
EPA  will  use  in  making  confidentiality 
determinations. 

The  regulated  community  is  reminded 
that  confidentiality  claims  asserted  in 
the  PMN,  including  those  for  chemical 
identity,  will  be  reviewed  in  accordance 
with  the  nrocedures  set  forth  in  40  CFR 
part  2,  suopart  B. 

Concerning  chemical  identity 
information  included  in  health  and 
safety  studies  provided  in  the  PMN,  the 
Agency  considers  the  specific  chemical 
identity  always  to  be  part  of  a  health 
and  safety  study  even  when  it  does  not 
appear  in  the  study.  As  such,  under 
TSCA  section  14(b),  EPA  may  not 
withhold  from  the  public  the  data  from 
health  and  safety  studies,  including 
specific  chemical  identity.  The  only 
exception  to  this  policy  is  if  disclosure 
would  reveal  confidential  processes 
used  in  the  manufacturing  or  processing 
of  a  chemical  substance  or  mixture,  or 
reveal  the  proportions  of  a  mixture,  or 
if  the  speafic  chemical  identity  is 
wholly  unnecessary  to  interjMet  the 
health  and  safety  studies.  This  issue  was 
previously  discussed  in  the  final  PMN 
rule  of  May  13. 1983  (48  FR  21739- 
21740).  Specific  language  regarding 
EPA's  auUioritt  to  deny  certain  claims 
for  confidentiality  in  a  health  and  safety 
study  appears  at  40  CFR  720.90. 

Lastly,  with  regard  to  CBI  claims  filed 
in  a  NOC.  submitters  are  reminded  that 
imder  no  circumstances  may  they  assert 
a  CBI  claim  for  chemical  identity  in  an 
NOC  if  the  submitted  chemical  identity 
was  not  cl&mied  CBI  in  the  PMN. 

CBI  claims  asserted  for  chemical 
identities  submitted  in  FMNs  are  not 
automatically  renewed  upon  Notice  of 
Commencement.  EPA,  consistent  with 
the  NOC  regulations  at  §  S  720.102  and 
720.85(b),  requires  CBI  assertions  for  the 
chemical  identity  of  a  substance  to  be 
fully  substantiated  upon  Notice  of 
Commencement.  Despite  the  existence 
of  a  CBI  claim  for  chemical  identity  in 
the  NOC,  the  chemical  identity  will  be 
placed  on  the  public  Inventory  without 
further  notice  from  EPA  if  not 
accompanied  by  appropriate 
substantiation  of  this  CBI  claim. 


n.  Piscussioii  of  Propossd 

1.  Coned  chunical  id»atity.  EPA  is 
{ffoposing  to  amend  §  720.45(a)  of  tha 
PMN  rule  to  require  that  submitters  of 
section  5  notices  and  Bona  Fide  Notices 
provide  the  most  cunantly  valid 
Chemical  Abstracts  (CA)  Imlax  Name  or 
CA  Preferred  Name  ftjr  aadi  reported 
substance  that  is  consistent  with  TSCA 
Inventory  listings  for  similar  substances. 
This  proposal  will  require  that  a 
onrently  vahd  Chemical  Abstracts 
Service  Registry  Number  (CASRN) 
consistent  with  this  CA  Name  also  be 
reported  for  the  substance  if  it  already 
exists  for  that  substance.  Under  the 
current  PMN  Rule,  CA  nomenclature  is 
indicated  as  a  preferred,  but  not  a 
required,  chemical  naming  system  for 
PMN  reporting.  Therefore,  submitters 
can  presently  identify  the  PMN 
substance  using  alternative 
nomenclature.  The  proposal  would 
retain  all  of  the  other  chemical  identity 
information  required  at  §  720.45(a), 
including  molecular  formula  and , 
chemical  structure  information. 
However,  for  substances  not  able  to  be 
characterized  by  a  single  chemical 
structure,  the  submitted  structural 
diagram  must  be  as  complete  as  one  can 
reasonably  ascertain.  Failure  to  fully 
comply  with  the  chemical  identification 
elements  of  this  requirement  would 
result  in  the  notice  being  declared 
incomplete  by  EPA  pursuant  to 
§  720.65(c)tl).  Sudi  incomplete  notices 
will  not  be  processed  or  reviewed  by  the 
Agency  until  the  chemical  identification 
requirement  is  satisfied 

Although  a  CAS  Registry  Number 
(CASRN)  is  not  routinely  required  for  a 
reported  substance  if  a  CASRN  is  not 
already  available,  and  though  the 
proposal  only  requires  that  CASRNs  be 
reported  for  substances  that  already 
have  them,  EPA  strongly  recommends 
that  submitters  provide  CASRNs  for  all 
reported  substances,  especially  when 
the  chemical  identity  is  not  being 
claimed  as  CBI.  Having  more  substances 
reported  with  CASRNs  would  save  EPA 
resources  involved  with  chemical 
review  and  Inventory  searching. 
Submitters  would  provide  a  CA  Index 
Name  or  CA  Preferred  Name  that  is 
consistent  with  the  application  of  the 
9th  Collective  Index  [dCTi  of  CA 
nomenclature  rules  and  conventions. 
Whether  to  report  a  CA  Index  Name  or 
Preferred  name  for  a  8ubstai»ce  depends 
on  how  well-defined  the  chemical 
identity  of  the  substance  is  with  respect 
to  the  existence  of  a  definite  molecular 
formula  to  describe  it;  any  given 
substance  can  only  be  properly  assigned 
either  a  CA  Index  Name  or  a  CA 
Preferred  Name,  according  to  CA 
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nomenclature  policies.  A  CA  Index 
name  ia  assigned  to  any  substance 
having  a  known  molecular  formula, 
whereas  a  CA  Preferred  Name  is  given 
to  any  substance  having  no  definite 
molecular  fonnula. 

For  well-defined  substances 
appropriately  named  using  CA  Index 
nomenclature,  the  specific  chemical 
name  chosen  as  most  accurately 
describing  the  substance  should  be 
based  en  ail  that  the  submitter  can 
reasonably  ascertain  about  its  chemical 
structure,  including,  where  applicable, 
the  degree  of  structural  spedndty  of  the 
substance  (i.e.,  whether  or  not  specific 
isomeis  are  intended  to  be  produced  in 
a  reaction).  For  poorly  defined 
substances  properly  named  using  CA 
PreferiBd  nomenclature,  the  specific 
name  of  choicv  should  be  based  on  the 
submitter's  knowledge  of  the  identities 
of  the  chemical  precursors  used,  the 
sources  of  the  reactants  (i.e.,  synthetic, 
isolated  or  obtained  by  processing  from 
certain  naturally  occurring  materials, 
etc.),  the  nature  of  the  reaction,  and  the 
types  of  chemical  substances 
constituting  the  product  combination, 
etc. 

For  any  type  of  substance  reported, 
one  needs  to  consider  whether  there  are 
any  impurities  or  byproducts  of  no 
commercial  value  existing  in  the 
product  composition  in  order  to  know 
which  product  components  are 
reportedble.  Impurities  or  byproducts  of 
no  commercial  value  are  not  considered 
reportable  substances  under  TSCA. 

When  more  than  one  substance 
results  firom  a  reaction,  one  should 
determine  whether  or  not  the  product 
combination  can  be  viewed  for  TSCA 
purposes  as  a  mixture  of  separately 
reportable  substances.  For  example, 
when  the  intended  product  combination 
is  known  to  always  be  completely 
composed  of  a  specific  number  of 
identified  substances  that  do  not  react 
with  one  another,  the  combination  can 
be  represented  as  a  mixture  under 
TSCA.  If  this  is  not  the  case,  then  a 
single  chemical  name  must  be  used  to 
collectively  describe  the  product 
combination  as  one  substance. 

Concerning  the  degree  of  chemical 
structure  information  that  can  be 
reasonably  ascertained  for  a  given 
substance,  submitters  should 
understand  that,  for  TSCA  Inventory 
purposos,  all  substances  are  categorized 
by  EPA  into  two  groups  according  to  the 
degree  of  certainty  about  the  chemical 
structure  of  a  substance:  Class  1  and 
Class  2.  Class  1  substances  are  those  of 
precisely  known  chemical  composition 
for  which  a  single,  complete  structural 
diagram  can  be  drawn.  Class  2 
substances  are  those  having  chemical 


compositions  not  completely  definite  or 
known  and,  therefore,  they  cannot  be 
characterized  by  definite,  complete 
chemical  structure  diagrams.  This 
proposal  would  require  complete 
structural  diagrams  to  be  provided  for 
Qass  1  substances;  Gass  2  substances 
would  require  partial  structure  diagrams 
that  are  as  complete  as  can  be 
ascertained  from  the  Class  2  chemical 
identity.' 

This  proposed  chemical  identification 
requirement  ctnild  be  satisfied  if  the 
submitter  uses  the  services  of  CAS,  or 
the  services  of  another  chemical 
information  organization,  service 
bureau,  or  consxiltant  that  the  submitter 
considers  capable  of  generating  correct 
CA  names,  chemical  structxira  diagrams 
or  molecular  formulae  where 
appropriate,  and  obtaining  necessary 
CASRNs.  Alternatively,  the  submitter 
could  search  publicly  available 
databases  to  retrieve  this  information,  if 
available,  or  attempt  to  generate  a  name 
without  assistance  fi-om  another  person 
or  organization,  if  the  submitter  has 
sufficient  knowledge  about  CA  90 
nomenclature  rules  and  conventions 
and  about  how  similar  substances 
should  be  named  for  the  Inventory. 
Information  describing  CA 
nomenclature  rules  and  conventions  can 
be  obtained  fit>m  CAS.  Printed  copies  of 
the  non-confidential  Inventory  can  be 
purchased  bom  the  Government 
Printing  Office,  and  computer  tapes 
containing  this  Inventory  information 
can  be  purchased  bom  the  National 
Technical  Information  Service  (NTIS). 

Regardless  of  who  or  which 
mechanism  the  submitter  uses  to 
determine  correct  chemical 
identifications,  in  order  to  obtain  the 
currently  correct  chemical  names  for 
substances  before  reporting  them  to  EPA 
in  section  5  notices  or  Bona  Fide 
Notices,  submitters  would  be  expected 
to  provide  the  party  generating  the  CA 
nomenclature  with  the  same  chemical 
identity  information  that  the  submitter 
would  have  to  send  to  EPA  if  reporting 
the  substance  in  a  PMN:  the  same  types 
of  information,  levels  of  detail,  and 
degrees  of  specificity,  etc.  The  party 
assigning  a  chemical  identity  for  the 
purpose  of  a  substance  being  reported  in 
a  PMN  or  Bona  Fide  Notice  should 
ensure  that  the  name  choice  reflects  the 
ciurent  CA  nomenclature  rules  and 
conventions,  as  well  as  hew  similar 
substances  are  named  for  the  Inventory, 
or  else  the  chemical  name  will  be 
incorrect  and  the  notice  could  be 
declared  incomplete  by  the  Agency. 

In  order  to  meet  the  proposed 
requirement,  submitters  could  choose 
between  two  optional  methods  of 
obtaining  the  chemical  identification  of 


any  substance  to  be  reported.  These 
alternatives  are  described  below  as 
Method  1  and  Method  2.  Submitters 
would  need  to  indicate  in  each  notice 
which  of  the  two  methods  is  being  used. 

Method  1.  A  submitter  using  this 
method  would  obtain  the  correct 
chemical  identification  directly  from 
CAS  prior  to  submitting  a  notice  to  EPA. 
EPA  imderstands  that  CAS  would  set  up 
and  operate  a  special  extension  of  CAS 
Ragis^y  Services  for  identifying 
substances  to  be  submitted  under  TSCA. 
CAS  would  provide  such  services 
pursuant  to  arrangements  between  CAS 
and  persons  informing  CAS  that  their 
substances  will  be  reported  to  EPA  in  a 
PMN,  an  exemption  application,  or  in  a 
Bona  Fide  Notice. 

Submittera  would  call  or  write  CAS 
directly  for  complete  instructions  on 
how  to  use  the  special  extension  of  CAS 
Registry  Services  for  TSCA  submitters 

Submitters  would  be  required  to 
provide  a  copy  of  the  chemical 
identification  report  obtained  from  CAS 
along  with  the  completed  PMN,  to 
veri^  that  they  obtained  the 
Information  directly  from  CAS. 

EPA  believes  that  most  submitters 
would  find  it  advantageoiu  to  utifize  the 
services  of  CAS  to  meet  this 
requirement.  CAS  is  generally 
recognized  as  a  world  authority  on 
substance  identity,  and  is  the  ultimate 
source  of  the  most  current  and  correct 
CA  nomenclature  and  CAS  Registry 
Numbers.  Furthermore,  only  C^S  can 
generate  r>ew  CAS  Registry  Numbers. 
CAS  also  developed  the  nomenclature 
conventions  that  are  widely  used  by 
other  organis^ations  throughout  the 
world,  and  has,  since  1977,  assisted 
EPA  in  the  development  of  the  TSCA 
Inventory  and  the  identification  of  the 
Inventory's  substances.  Many  submitters 
of  section  5  notices  have  been 
voluntarily  obtaining  chemical 
identities  from  CAS  on  a  routine  basis 
before  reporting  substances  to  EPA, 
thereby  benefitting  &om  the  early 
recognition  and  resolution  of  chemical 
identity  uncertainties.  Furthermcre.  due 
to  CAS*  familiarity  with  TSCA 
Inventory  and  nomenclature  poUcies, 
EPA  believes  that  chemical  names  and 
other  chemical  identity  information 
assigned  by  CAS  according  to  this 
method  would  almost  always  be 
acceptable  to  the  Agency.  For  these 
reasons,  EPA  would  strongly 
recommend  that  submitters  use  the 
services  of  CAS  to  satisfy  the  amended 
provisions. 

Submitters  should  note,  however,  that 
if  EPA  disagrees  with  the  identification 
assigned  by  CAS  to  a  given  substance, 
the  Agency  reserves  the  right  to  be  the 
final  authority  on  how  a  reported 


76M  Federal  Register  /  Vol.  56.  Na  24  /  Monday.  February  B.  1993  /  Propoeed  Rule< 


substance  should  be  named  and 
represented  for  the  Inventory.  In  the  rare 
event  EPA  does  not  agree  with  a 
chemical  name,  CASRN.  chemical 
structure  or  molecular  formula  provided 
to  a  submitter  by  CAS  for  TSCA 
purposaa  according  to  Method  1,  EPA 
would  work  vnth  CAS  under  an  existing 
techni<^  support  contract  to  either 
modify  the  submitted  chemical  identity 
when  necessary  or  confirm  that  the 
CAS'  identification  is  most  appropriate, 
to  ensxire  that  a  correct  TSCA 
description  is  assigned.  Using  Method  1. 
there  would  be  no  delay  or  additional 
cost  to  the  submitter  resulting  from  an 
identification  error  by  CAS  or  an 
identity  verification  request  by  EPA. 
and  the  review  period  would  continue 
imintemipted.  EPA  would  assimie 
responsibibty  for  resolving  chemical 
identity  problems  occurring  when 
Method  1  is  used. 

Method  2.  Using  this  method  a 
submitter  may  obtain  the  required 
chemical  identity  information  fitjm  any 
chemical  information  organization, 
service  bureau,  or  consultant,  from 
someone  on  the  submitter's  staff,  or  can 
retrieve  or  develop  the  proper  CA 
identifications  himself/herself.  EPA 
emphasizes  that  with  this  method 
submitters  would  need  to  provide  for 
each  substance  a  correct  CA  Index  or 
Preferred  Name  and  other  chemical 
identity  information,  as  stipulated 
imder  §  720.45(a),  that  are  consistent 
with  Inventory  Ustings  for  similar 
substances.  It  would  be  the  submitter's 
responsibility  under  Method  2  to  seek 
the  required  information  bova  a  source 
the  submitter  believes  to  be  sufficiently 
knowledgeable  about  CA  nomenclature 
conventions  and  TSCA  Inventcwy 
listings. 

In  contrast  to  Method  1,  if  a  submitter 
useis  Method  2  and  reports  any  chemical 
identity  information  that  is  considered 
incorrect  by  EPA.  the  submitter,  not  the 
Agency,  would  be  considered 
responsible  for  correcting  the  chemical 
identification.  EPA  would  declare  such 
a  notice  incomplete  under  §  720.65(c)(1) 
and  would  not  further  process  or  review 
it  until  the  submitter  provides  the  fully 
correct  chemical  identity  information 
stipulated  under  the  proposed 
amendment. 

Concerning  the  task  of  generating 
correct  CA  nomenclature,  it  should  be 
noted  that  there  are  many  chemical 
names  on  the  CAS  Registry  File, 
particularly  CA  Preferred  Names  used 
for  indefinitely  described  substances, 
that  are  cot  appropriate  for  uniquely 
identifying  substances  on  the  Inventory. 
Thus,  the  application  of  just  the  CA 
nomenclature  rules  to  name  a  new 
substance  would  not  guarantee  an 


acceptable  chemical  name  for  TSCA 
purpoaea.  One  must  also  be  famiUar 
with  the  way*  in  which  aimilar 
substance*  are  lifted  in  the  Inveotcvy. 
Regardle**  which  method  is  choMD 
by  a  submitter  for  properly  identifying 
a  reported  Bubetance,  EPA  remain*  the 
final  authority  in  naming  new 
substances  under  TSCA. 

In  order  for  submitter*  to  have  ample 
time  to  become  bmiliar  with  the 
process  of  obtaining  chemical  identity 
information  from  CAS,  another 
chemical  information  service,  or  a 
consulting  party  for  obtaining  chemical 
identifications,  it  is  recommended  that 
submitters  contact  their  chosen  source 
at  least  1  or  2  months  before  the 
intended  submission  date  of  a  notice. 
This  is  especially  important  the  first 
time  one  would  have  to  report  under 
this  proposed  amendment. 

EPA  would  also  caution  submitters, 
however,  not  to  obtain  or  develop  a 
chemical  identification  more  than 
several  months  ahead  of  when  they 
intend  to  submit  a  notice  for  the 
substance  to  the  Agency.  Due  to 
occasional  changes  or  modifications  in 
CA  nomenclature  rules  and 
conventions,  a  CA  name  that  was  not 
recently  obtained  or  developed  could 
represent  obsolete  CA  nomenclature 
and,  Uierefore,  be  incorrect  or 
inappropriate  for  Inventory  listing 
purposes  by  the  time  a  notice  is 
submitted.  The  Agency  occasionally 
updates  its  Inventory  ustings  for 
existing  substances  having  identities 
that  are  affected  by  revised  CA  names 
and  changes  or  modifications  in  CA 
nomenclature  rules  and  conventions. 

EPA  anticipates  that  many  submitters 
would  consider  chemical  identity 
information  and/or  submitter  identity 
information  given  to  CAS  (by  Method  1) 
or  another  third  party  (by  Method  2)  to 
be  confidential  or  trade  secret 
information.  It  is  the  position  of  EPA 
that  no  information  can  qualify  as 
TSCA-CBI  until  it  is  received  by  EPA  in 
a  notice  reported  under  a  provision  of 
TSCA.  Therefore,  provisions  for 
handling  any  confidential  information 
first  submitted  to  CAS  or  another 
outside  party  must  be  arranged  directly 
with  that  party.  Submitters  should  not 
assimie  that  CAS  or  another  outside 
party  is  required  to  adhere  to  EPA- 
regulated  TSCA-CBI  procedures 
regarding  the  possession,  handling, 
labelling,  storage,  tracking,  auditing,  or 
other  processing  of  this  information. 

However,  based  on  currently  available 
information,  it  is  EPA's  imderstanding 
that  any  confidential,  proprietary,  or 
trade  secret  information  that  CAS  would 
receive  by  Method  1  of  this  proposal 
prior  to  it  being  reported  to  EPA  would 


be  handled  in  acomlance  with  the  long- 
established  *ec\irity  procedures  and 
policies  that  CAS  has  implemented  to 
safeguard  any  confidential  information 
provided  by  its  customers.  A 
considerable  number  of  large 
corporations  and  government  agencies 
appear  to  have  entrusted  their 
confidential  substance  information  to 
CAS  for  database  building  and  ongoing 
search/retrieval  projects.  There  have 
also  been  many  customra*  of  CAS 
Registry  Services,  including  ■ubmitters 
of  section  5  notices,  who  have 
submitted  their  confidential  substance 
descriptions  for  assignment  of  CA 
names  or  retrieval  of  existing  CASRNs. 
Thus,  it  appears  that  CAS  haa  had 
consideraole  experience  in  meeting  the 
expectations  of  outside  organizations  for 
protecting  their  confidential 
information. 

When  submitting  a  chemical  to  CAS 
or  any  other  information  service,  a 
submitter  who  indicates  that  the 
substance  identity  is  confidential 
information  should  be  aware  that  a 
CASRN  for  that  substance  may  akeady 
exist  due  to  CAS*  prior  knowledge  from 
another  source  of  the  existence  of  that 
substance.  In  such  a  case,  the  chemical 
identity  will  already  have  been  assigned 
a  CASRN  and  placed  by  CAS  in  iu 
publicly  accessible  files.  Based  on  it* 
knowledge  of  CAS'  procedures,  EPA 
believes  that  CAS  c\uTently  does  not 
place  the  substance  identity  into  the 
publicly  available  CAS  Registry  File,  if 
not  already  present  there,  when  a 
submitter  has  requested  confidential 
treatment  of  the  information.  However. 
EPA  cannot  ensure  that  CAS  *vill 
continue  this  practice  in  the  future,  nor 
can  EPA  ensure  how  other  services 
handle  this  type  of  information.  A* 
always,  it  is  ultimately  the  submitter's 
responsibility  to  ensure  that  the 
information  service  it  chooses  to  employ 
properly  protects  the  coufidentiahty  of 
its  data,  and  does  not  utilize  this 
information  for  its  own  gain  against  the 
wishes  of  the  submitter. 

Submitters  choosing  to  use  Method  2 
should  inquire  how  any  other 
information  service,  consultant  or  party 
receiving  their  confidential  information 
will  handle,  protect,  and  use  such 
information. 

Submitters  sometimes  do  not  possess 
complete  chemical  identity  information 
about  a  substance  they  intend  to  import 
because  of  the  proprietary  chemical 
identity  claims  of  certain  foreign 
chemical  exporters.  In  such  situations, 
when  the  foreign  exporter  will  not 
disclose  confidential  chemical  identity 
information  to  the  importer  who 
submits  a  section  5  notice  or  Bona  Fide 
Notice,  submitters  would  be  expected  to 
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request  that  the  foteign  exportiiM  party 
follow  the  procedures  specified  by 
either  Method  1  or  Method  2.  The 
chemical  identity  information  could 
then  be  provided  directly  to  EPA  by  the 
foreign  supplier  as  a  )oint  submission  or 
as  a  fetter  of  support  whidt  references 
the  importer's  notice  and  PMN  User  Fee 
TS  Identification  Number,  according  to 
40  CFR  part  700. 

Some  submitters  of  section  5  notices 
or  Bona  Fide  Notices  only  know  part  of 
the  diamical  identity  of  their 
substances,  because  they  contain  or  are 
manuifectured  from  piirchased 
substances  having  specific  chemical 
identities  that  may  be  claimed 
confidential  by  the  supplier.  In  such 
cases,  the  submitter  typically  identifies 
the  substance  only  by  tradename, 
generic  chemical  name,  or  in  terms  of 
partial  composition  information  listed 
in  a  Material  Safety  Data  Sheet  (MSOS) 
or  in  athm  product  literature. 

hi  this  situation,  due  to  the 
complexity  and  logistical  obstacles  to 
generating  correct  CA  nomenclature  and 
other  chemical  identity  infcrmatian  for 
a  substance  based  on  multiple 
submissions  from  different  sources,  EPA 
is  not  asking  either  the  submitter  or  the 
chemical  supplier  to  first  develop  or 
obtain  a  correct  CA  chemical 
identification  of  the  given  substance. 
Rather,  the  notice  submitter  would  first 
report  whatever  is  known  about  the 
substance  identity  to  EPA  in  the  section 
5  notice  or  Bona  Fide  Notice,  and  would 
arrange  for  the  supplier  of  the 
proprietary  substance  to  send  a  letter  of 
support  containing  the  specific 
chemical  identity  of  the  supphed 
chemical  directly  to  EPA.  referencing 
the  submitter's  notice  and  User  Fee  TS 
Identification  Number,  if  appropriate. 
The  letter  of  support  must  contain  the 
same  PMN  User  Fee  TS  identification 
number  used  in  the  notice,  so  that  EPA 
can  be  sure  of  properly  linking  the  two 
submissions.  EPA  would  not  start  the 
statutory  review  period  tintil  it  receives 
all  parts  of  a  joint  notice,  or  all 
necessary  supporting  documents 
providing  chemical  identity  information 
for  a  notice. 

2.  Revised  requirements  for  Bona  Fide 
Notices.  The  Agency  is  proposing  to 
amend  §  720.25  to  revise  certain 
provisions  of  the  procedures  to  estabhsh 
a  bcna  fide  intent.  The  proposal  would 
reduce  or  simpHfy  existing  anal3rtical 
information  requirements,  modify  or 
clarify  other  existing  information 
requirements,  and  request  three  other 
types  of  infcHtnation  in  notices.  This 
section,  with  its  amendments,  would 
supersede  the  corresponding  section  of 
the  Inventory  Reporting  Regulations 
l§  710.7(8)1. 


Concerning  the  infbrmatian  currently 
required  at  §  720.25(b)(2)  to  establish  a 
bona  fide  intent,  the  proposal  would 
eliminate  the  need  for  elemental 
analysis  data  (§  720.25(b)(2)(iv))  while 
reducing  and  simplifying  the  other 
analytical  information  requirements 
(§  720.25(b)(2Kv)].  Two  other  parts  of 
this  section,  regarding  ch«nical  identity 
information,  and  the  description  of 
research  and  development  (R&D) 
activities  and  use  [§  720.25(bK2)(l)  and 
(iii),  respecdvety]  would  be  modified 
and/or  clarified.  There  are  three  new 
informatian  reouirements  that  adt  about 
the  most  probable  manufacturing  site 
and  process  to  be  used,  as  well  as  an 
approximate  date  when  the  submitter 
would  be  likely  to  submit  a  sactian  5 
notice  for  the  substance  if  it  is  not  found 
hi  the  Inventory.  EPA  beUeves  that  the 
proposal  represents  a  balanced  trade-off 
of  requirements  between  the  existing 
and  amended  provisions,  which  will 
enable  oersons  to  better  demonstrate  a 
bona  fide  intent  while  the  Agency  is 
better  able  to  protect  the  CBI  of  the 
original  submitters  of  Inventory 
substances.  The  additional  information 
or  data  requested  in  the  proposed 
amendment  is  easily  ascertainable  by 
the  submitter,  and  would  likely  have 
been  already  determined  by  the  time  the 
submitter  has  a  bona  fide  intent  to 
manufacture  or  impart  a  substance  for  a 
commercial  fmrpose.  Persons  who  have 
not  obtained  the  information  or  made 
decisions  about  the  substance  requested 
by  the  proposed  requirements  would 
not  appear  to  be  at  the  proper 
commercial  product  development  stage 
to  have  a  true  bona  fide  intent 
concerning  this  substance.  According  to 
§  720.2S(b)(2)(i)  of  the  proposed 
amendments,  submitters  of  a  Bona  Fide 
Notice  must  provide,  as  stipulated  in 
the  amended  provisions  of  §  720.45(a).  a 
currently  correct  C'K  Index  Name  or  CA 
Preferred  Name,  whichever  is 
appropriate,  a  currently  correct  CASRN 
if  the  substance  already  has  a  CASRN 
assigned  to  it,  plus  a  molecular  formula 
and  a  complete  or  partial  chemical 
structure  diagram  if  they  are  known  or 
reasonably  ascertainable,  as  stated 
earher  in  this  Unit  of  the  preamble. 
Having  the  currently  correct  CA 
identincatiaa  for  a  substance  is 
imfiortant  to  EPA,  because  the  reporting 
of  incorrect,  inconsistent,  ambiguous,  or 
obsolete  chemical  names,  molecular 
formulae  or  chemical  structure 
information,  or  names  that  are  not  CA 
Index  or  CA  Preferred  Names,  causes 
extra  resources  to  be  spent  by  EPA 
establishing  the  best  descriptions  for 
substances  under  TSCA,  searching  the 
Inventory,  and  performing  risk 


assessments.  Failure  to  fully  comply 
with  the  chemical  identification 
elements  of  this  requirement  would 
resuh  in  the  notice  oeing  declared 
incomplete  by  EPA. 

The  proposed  amendment  would 
modify  the  current  requirement  for  a 
description  of  R&D  activities  conducted 
to  date  on  the  substsnce  and  the 
purpose  for  manufacturing  or  importing 
it  (§  720.25(bK2)(iii)).  Since  two 
different  types  of  informati<Hi  are 
requested  in  this  section  and  many 
submitters  have  in  the  past 
inadvertently  omitted  one  of  them  in 
their  notices,  EPA  proposes  to  make  the 
requirements  clearer  by  separating  its 
requests  for  deecriptions  m  R&D 
activities  and  purpose  for  which  the 
submitter  will  manufacture  or  import 
the  substance  into  diffsraot  parts  of  the 
amended  rule  text  IS  §  720.25(bH2)(iii) 
and  720.2S(b)(2)(iv).  respectively),  hi 
$  720.25(bK2)(iii)(A).  EPA  elaborates  on 
its  information  request  by  listing  some 
of  the  genwal  types  of  R&D  activities 
that  shotild  be  reported.  In  addition,  the 
year  in  which  RAD  was  started  by  the 
submitter  on  the  substance  is  also 
requested.  EPA  beUeves  that  these 
modifications  will  serve  to  better  enable 
the  submitter  to  indicate  the  scope  and 
length  of  its  commitment  towanu 
developing  the  substance  for 
commercial  use.  EPA  would  prefer  that 
this  information  be  briefly  stated  in  a 

hi  §  720.25(bK2)(iiiKB).  EPA  would 
provide  an  alternative  reporting 
requirement  for  importers  who  do  not 
perform  R&D  activities  on  the  substance 
and  have  no  knowledge  of  R&D 
activities  that  may  have  been  conducted 
outside  of  the  United  States.  Such 
importers  would  be  allowed,  in  lieu  of 
presenting  research  or  development 
information,  to  indicate  for  how  long, 
and  in  which  country,  a  given  substance 
has  been  in  commerce  outside  of  the 
United  States,  as  wall  as  to  state 
whether  thev  believe  that  the  substance 
has  already  been  used  outside  of  the 
United  States  for  the  same  commercial 
apphcation(s}  intended  by  the 
submitter.  This  ahemative  requirement 
would  be  similar  to  the  oirrent, 
informal  EPA  practice  allowing  sudi  a 
prospective  importer  to  satisfy 
8  720.25(b)(2){iii)  by  providing  certain 
information  on  fbreign  commercial 
activity  of  the  substance. 

hi  40  CFR  720.25(b)(2)(iv),  for  clarity, 
the  term  "purpose"  has  been  replaced 
by  the  phrase  "major  intended 
application  at  use"  beceuse  some 
submitters  have  misunderstood  the  type 
of  information  being  requested  and  have 
not  provided  a  description  of  the 
intended  end  use. 
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EPA  is  proposing  to  simplify  the 
analytical  data  requirements  at 
§  720.25(b)(2){v)  to  reflect  the  current 
practice  of  most  submitters  to  provide 
an  infrared  spectnmi  to  characterize  the 
chemical  substance.  The  proposal  will 
require  an  infrared  spectrum,  imless 
infrared  analysis  is  not  suitable  for  the 
substance  or  does  not  yield  good 
structural  information  for  the  substance. 
As  an  alternative  in  such  cases,  the 
proposal  requires  one  to  submit  a 
spectrum  or  instrumental  readout  frx)m 
another  method  of  spectral  or 
instrumental  analysis  that  pelds  better 
structural  or  compositional  information. 

Section  720.25(b)(2)(vi)  of  the 
proposed  amendment  consists  of  a 
minor  but  new  information  reqiiirement 
to  estimate  the  month  and  year  in  which 
the  person  would  intend  to  submit  a 
section  5  notice  for  the  substance  if  it  is 
not  found  in  the  Inventory.  EPA 
believes  that  a  Bona  Fide  Notice 
submitter  would  have  already  thought 
about  a  future  timeframe  for  reporting 
the  substance  under  section  5  if  it  is  a 
new  chemical  substance.  The  intent  of 
this  requirement  is  not  to  legally  bind 
the  submitter  to  a  certain  date  for 
submission  of  a  PMN.  However,  the 
information  would  be  one  of  many 
factors  which  will  help  EPA  to 
determine  whether  the  person  has 
demonstrated  a  bona  fide  intent.  Also,  if 
EPA  could  anticipate  how  many  Bona 
Fide  Notice  submitters  may  report  their 
substances  in  PMNs  in  a  given  year,  the 
Agency  may  be  able  to  better  allocate 
resources  for  reviewing  them. 

Section  720.25(b)(2)(vii)  of  the 
proposal  is  a  new  requirement 
requesting  the  address  of  any  one  site 
imder  the  submitter's  control  where  the 
substance  is  anticipated  to  most  liltely 
be  manufactured  or  processed  in  the 
future  for  a  commercial  purpose. 

Section  720.25(b){2)(viii)  of  the 
proposal  is  a  new  requirement  by  which 
a  manufocturer  must  briefly  describe  the 
most  probable  manufacturing  process 
that  the  submitter  would  use  to  produce 
conmiercial  quantities  of  the  substance. 
Importers  would  have  the  alternative  of 
briefly  describing  how  the  substance 
would  most  likely  be  processed  or  used 
at  a  site  controlled  by  the  submitter,  or 
if  no  processing  or  use  of  the  substance 
is  anticipated  to  occiir  at  a  submitter- 
controlled  facility,  a  submitter  could 
just  state  that  such  commercial  activity 
is  not  expected  to  occur.  This 
information  is  not  intended  to  be  legally 
binding,  but  rather  to  assist  EPA  in 
determining  whether  the  submitter 
appears  to  have  serious  intentions  for 
commercializing  the  substance  in 
question. 


The  Agency  woiild  also  like  to  make 
clearer  the  procedure  a  submitter 
intending  to  import  the  substance 
should  use  to  allow  a  foreign 
manufacturer  or  supplier  to  provide 
confidential  chemical  identity 
information  directly  to  EPA  in  order  to 
complete  a  notice  when  the  chemical 
identity  is  considered  the  proprietary 
information  of  the  foreign  party  and 
cannot  be  disdoaed  to  the  submitter.  As 
indicated  by  the  proposed  modification 
to  §  720.25(b)(3).  it  is  the  importer's 
responsibility  to  make  all  of  the  contacts 
ana  arrangements  with  the  foreign  party 
for  the  timely  transfer  of  this 
information  to  EPA  in  such  a  manner 
that  EPA  can  easily  link  the  information 
to  the  importer's  notice. 

The  proposed  amendments  to 
§  720.25(b)(3)  also  indicate  chemical 
identification  requirements  when 
submitters  of  substances  to  be 
manufactured  or  imported  cannot 
possess  full  knowledge  of  the  chemical 
identity  of  the  substance  to  be  reported 
because  a  purchased  reactant  or 
component  used  in  the  reported 
material  has  a  confidentied  chemical 
identity  that  is  the  proprietary 
information  of  the  suppUer.  Only  in 
such  a  situation  involving  confidential 
trademarked  or  tradenamed  reactants  or 
starting  materials,  due  to  the  complexity 
and  logistical  obstacles  involved  in 
generating  correct  CA  identifications  for 
substances  based  on  multiple 
submissions  from  different  sources, 
does  the  proposal  allow  the  notice  ' 
submitter  to  report  directly  to  EPA  all 
that  is  known  about  the  substance 
identity.  However,  as  previously 
discussed  in  Unit  D  of  this  preamble, 
the  submitter  must  coordinate  with  the 
suppUer  to  ensure  that  the  remaining 
specific  chemical  identity  information  is 
sent  by  the  suppUer  directly  to  EPA  in 
a  timely  manner,  in  order  to  complete 
the  notice  and  initiate  review  by  EPA. 

Further.  EPA  is  proposing  language  in 
S  720.25(b)(9)  to  describe  what 
constitutes  an  incomplete  Bona  Fide 
Notice,  and  how  EPA  would  handle 
one.  When  an  incomplete  notice  is 
received  and  identified  as  such,  EPA 
urill  immediately  return  the  notice 
directly  to  the  submitter.  The  submitter 
would  then  have  to  resubmit  the 
completed  notice,  in  its  entirety,  in 
order  to  have  EPA  perform  the 
Inventory  search  and  respond  to  the 
notice. 
3.  "Two  percent  rule"  for  polymers. 

Under  this  proposal,  the  Agency  would 
amend  S  720.45(a)  of  the  PMN  rule  and 
§  §  723.250(f)(2)(iv)  and  723.250(o)(l)  of 
the  Polymer  Exemption  rule  to  allow  a  ^ 
manufiEkCturer  the  option  of  reporting 
monomers  and  other  reactants  on  the 


basis  of  (a)  the  "amoiint  charged"  to  the 
reaction  vessel,  which  is  the  sole 
method  currently  allowed,  or  (b)  the 
amount  reacted  and  incorporated  in  the 
manufactured  polymer.  The  proposed 
changes  to  §  723.250  are  included  in 
another  action  published  elsewhere  in 
this  issue  of  the  Federal  Register.  The 
current  language  in  this  regulation  does 
not  specify  a  basis  for  determining  the 
percentage  of  monomer  or  reactant. 
However,  as  discussed  earUer  in  this 
notice  (Unit  I.B.3  of  this  preamble),  it 
has  been  EPA  policy  to  require  the 
percent  (by  weight)  of  a  monomer  or 
other  reactant  to  be  determined  on  the 
basis  of  the  amount  charged  to  the 
reactor,  as  a  percentage  of  the  dry 
weight  of  the  manufactured  polymer. 

Concerning  the  use  of  the 
"incorporated"  method,  the  percentage 
of  chemical  incorporation  of  a  given 
reactant,  and  its  "imputed  charge" 
value,  could  possibly  change  if  there 
was  a  modification  in  the  manufacturing 
process,  such  as  a  change  in  reaction 
temperature  or  the  method  and/ or  order 
of  charging  reactants,  etc.  Such  changes, 
which  coiUd  be  inadvertent  as  well  as 
intentional,  could  possibly  cause  the 
weight  percentage  of  a  minor  reactant  to 
change  from  less  than  or  equal  to  2 
percent  to  above  2  percent.  If  this 
reactant  was  not  originally  intended  to 
be  included  in  the  polymer  identity  for 
TSCA  purposes,  the  processing  change 
could  result  in  the  isolation  of  a 
different,  reportable  polymer  substance 
before  a  section  5  notice  was  submitted. 

EPA  emphasizes  that  a  request  to 
correct  an  initial  Inventory  reporting 
form  (an  Inventory  correction  request) 
or  a  section  5  notice  (a  PMN  correction 
request)  for  which  the  review  period  has 
expired  will  not  be  accepted  for  the 
purpose  of  adding  to  the  Inventory  or  to 
the  Agency's  PMN  substance  database, 
respectively,  a  new  polymer  identity 
that  may  occur  if  (1)  a  processing 
change  causes  the  "imputed  charge" 
value  of  a  reactant  to  increase  from  less 
than  or  equal  to  2  percent  to  above  2 
percent,  when  reported  percent 
composition  data  is  based  on  amounts 
incorporated,  or  (2)  the  submitter 
changes  from  the  "incorporation"  to  the 
"charged"  computation  method,  or  vice 
versa.  If  a  different  polymer  is  isolated 
under  these  circumstances  that  is  not 
already  in  the  Inventory,  that  polymer  is 
subject  to  the  PMN  reporting 
requirements  before  it  can  be 
manufactured  or  imported  for 
distribution  in  commerce. 

4.  Multiple  photocopies  of  section  5 
submissions.  This  proposed  amendment 
to  the  PMN  rule  consists  of  a  change  in 
submission  criteria  at  §  720.40(d)(2)  that 
will  require  submittera  to  provide  EPA 
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with  one  original  and  two  copies  of 
section  5  notices,  in  addition  to  a 
sanitized  copy  in  which  CBI  has  been 
deleted.  Submitters  would  also  be 
requirod  to  provide  one  original  and  two 
additional  copies  of  any  test  data. 

5.  BJectromc  transnussion  of  section  5 
notices.  This  proposed  amendinent  to 
the  PMN  rule  at  §  720.40(a)  is  designed 
to  promote  the  use  of  electronic  media 
for  data  submission.  EPA  is 
investigating  the  use  of  magnetic  tape, 
floppy  diskettes  and  electronic  data 
interdiange  as  means  to  submit 
iaformation.  In  making  this  proposal, 
EPA  is  participating  in  a  nation-wide 
trend  toward  reducing  reliance  on  paper 
for  information  transfer.  EPA  has 
already  taken  steps  in  TSCA  and  other 
program  areas  to  encourage  electronic 
submission,  and  wishes  to  expand  this 
effort  to  the  PMN  review  program. 

Information  may  be  submitted 
electronically  (on  magnetic  or  other 
media)  once  EPA  publishes  a  format  for 
electronic  submissions.  Pilot  projects 
using  electronic  submissions  for  the 
Inventory  Update  Rule  and  Toxic 
Release  Inventory  Rule  will  be  used  as 
a  base  line  for  nmancements  to 
developing  a  standard  Agency-wide 
format.  Such  submissions  must  meet 
this  format  and  all  other  media 
specifications  published  by  EPA. 
Perscms  submitting  electronically  must 
still  complete  and  submit  on  paper  the 
CertificatiiHi  and  Submitter 
Identification  sections  of  EPA  Form 
7710-25;  if  attachments  are  submitted, 
the  List  of  Attachments  and  all 
attachments  must  be  submitted  on 
paper. 

6.  Mandatory  form  for  Notice  of 
Commencement  (NOC).  Under  the 
proposal,  all  PMN  submitters  would  be 
required  to  use  a  standard  one-page 
form  to  submit  a  NOC.  In  addition,  the 
NCX2  information  requirements  at 

§  720.102(c),  have  been  slightly 
expanded;  howe<.'ar,  all  information  can 
be  provided  on  the  one-page  standard 
form. 

The  proposal  would  require  every 
NOC  received  at  EPA  on  or  after  the 
effective  date  of  the  final  rule 
amendments  to  contain  the  required 
information  on  the  new  stand^d  NOC 
reporting  form.  This  form  would 
automatically  be  provided  to  each  PMN 
submitter  as  an  attachment  to  EPA's 
acknowledgement  of  PMN  receipt  letter 
sent  to  submitters  shortly  after  each 
PMN  is  received.  Many  submitters 
currently  use  a  similar,  volimtary  form 
mailed  to  them,  to  report  the  required 
information. 

The  current  NOC  information 
reporting  reqxiirements  include  specific 
chemical  identity,  PMN  number,  the 


date  when  manufoctuie  at  import 
commences,  and  substantiation  of  CBI 
claims  for  chemical  identity.  This  CBI 
substantiation  is  required  by  the  time  a 
NOC  is  submitted.  Failure  to  provide 
written  substantiation  of  a 
confidentiality  claim  for  the  chemical 
identity  witii  the  NOC.  as  required 
under  40  CFR  720.85,  may  result  in  a 
waiver  of  the  confidentiality  rlaiTn  and 
dlsclosuro  of  the  chemical  identity  to 
the  public. 

Some  addlticmal  information  is 
required  under  the  proposal  to  make  it 
easier  for  EPA  not  only  to  process  NOCs 
but  to  verify  that  submitters  are 
reporting  information  in  NOCs  that  is 
consistent  with  specific  PMNs  for  the 
substances  in  question.  EPA  expects 
that  this  additional  information  would 
occasionally  identify  cases  in  which 
submitters  mistakenly  reported  the 
wrong  PMN  case  number  in  the  NOC,  or 
erroneously  listed  a  substance  identity 
that  is  very  different  from  that  which 
they  intended  to  commence.  In 
addition,  the  new  requirements  would 
enable  siibmitters  to  provide  certain 
updated  information  that  may  no  longer 
be  correct  or  appropriate  as  reported  in 
the  PMN. 

In  addition  to  the  current  NOC 
reporting  requirements,  EPA  is 
proposing  to  amend  NOC  reporting  to 
require  that  complete  submitter  identity 
informaticm,  including  the  name  and 
address  of  the  submitter,  the  name  and 
dated  signature  of  the  authorized 
official,  and  the  name  and  phone 
number  of  a  technical  contact  in  the 
United  States,  be  provided  on  the  form. 

The  amended  NOC  provisions  would 
also  now  require  a  generic  chemical 
name,  which  could  either  be  the  same 
generic  name  provided  in  the  PMN,  a 
generic  name  as  revised  by  the 
submitter,  as  long  as  it  masks  no  more 
of  the  chemical  identity  than  the 
original  generic  name  provided,  or  an 
improved  or  corrected  generic  name 
agreed  to  via  negotiation  with  EPA. 

Since  one's  intention  to  initially 
manufacture  or  import  a  substance 
sometimes  changes  between  the  time  of 
PMN  submission  and  NOC,  the  proposal 
requires  submitters  to  specify  in  the 
NC3c  whethw  commencement  occurred 
via  manufacture  or  importation  and  the 
address  of  the  site(s)  under  the  control 
of  the  submitter  at  which  manufacture 
commenced. 

In  addition  to  reasserting  a  CBI  claim 
for  chemical  identity,  the  proposal 
requests  a  clear  indication  of  whether 
the  submitter  identity  is  also  claimed  as 
confidential.  Confidentiality  claims  can 
only  be  asserted  by  the  submitter  if  the 
corresponding  claims  were  made  in  the 
PMN. 


All  of  the  above  propoeed 

amendments  to  information 
requirements  for  NOCs  involve 
informatioo  that  the  submittar  already 
would  know  by  the  time  manufacture  or 
importaticm  of'^the  substance  has 
commenced.  Conseouently,  providing 
this  information  in  ue  NOC  would  not 
constitute  a  significant  reporting 
burden.  EPA  will  considw  an  NOC 
incomplete  if  it  is  not  submitted  on  the 
new  form  with  all  the  requited 
information. 

m.  Ahematives  Considered 

1.  Correct  chemical  identity —  a. 
Alternative  1.  One  alternative  proposal 
being  considered  by  EPA  consists  of 
requiring  all  submitters  of  section  5 
notices  and  Bona  Fide  notices  to  obtain 
the  correct  chemical  identity 
information  directly  from  the  Chemical 
Abstracts  Service  (CAS)  using  Method  1 
as  discussed  in  Unit  II  of  this  preamble. 

EPA  is  considering  this  alternative 
proposal  because  the  Agency  believes 
that  too  much  incorrect  and  incomplete 
chemical  identity  information  may 
continue  to  be  submitted  in  noticee 
under  the  Agency's  preferred  proposal 
which  allows  a  submitter  to  use  other 
sources  for  chemical  identity 
information  (Method  1  or  Method  2). 
The  Ag«icy  believes  that  the  level  of 
EPA  resource  savings  expected  from 
mandatory  use  of  the  special  extmision 
of  CAS  Registry  Services,  which  would 
require  only  minimal  Agency  screening 
and  review  of  rhAmiriil  identities  in 
notices,  cannot  be  achieved  if 
submitters  do  not  obtain  substance 
identifications  directly  from  CAS. 
Although  EPA  expects  that  most 
submitters  will  use  CAS  Registry 
Services  for  the  reasons  stated  in  Unit 
n  of  this  preamble,  the  Agency  realizes 
that  in  cases  where  submitters  use 
alternative  sources,  EPA  staff  would 
have  to  invest  significant  resources  to 
screen  the  quality  of  information. 
Further,  the  Agency  would  like  to 
minimize  the  administrative  burdens 
involved  with  notice  suspensions, 
delays,  submitter  contact,  and 
additional  paperwork  needed  to 
properly  amend  notices  that  may  be 
determined  co  be  incomplete  on  the 
basis  of  incorrect  chemical  identity. 

b.  Alternative  2.  This  alternative  is  the 
same  as  EPA's  preferred  approach, 
allowing  the  use  of  Method  1  or  Method 
2  to  obtain  correct  chemical  identity 
information,  except  that  submitters 
would  have  to  obtain  and  report 
CASRNs  for  all  substance  identities  that 
they  do  not  claim  as  CBI,  in  addition  to 
reporting  CASRNs  for  all  substances  to 
which  CASRNs  have  already  been 
assigned. 
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Although  having  more  substances 
reported  with  CASRNs  under  this 
alternative  would  save  some  EPA 
resources  involved  with  chemical 
review  and  Inventory  searching,  the 
Agency  recognizes  that  this  approach 
could  inadvertently  discourage 
submitters  from  reporting  substances 
without  CBI  claims  for  chemical 
identity  as  often  as  they  should.  Since 
EPA  encourages  and  expects  submitters 
to  use  CBI  claims  only  when  necessary, 
the  Agency  does  not  favor  the  use  of  this 
approach. 

2.  "Two  Percent  Rule"  for  polymers— 
a.  Alternative  1.  Retain  the  current  "two 
percent  rule"  based  on  the  weight  of 
monomer  or  other  reactants  "charged" 
to  the  reactor. 

EPA  considered  this  alternative 
because  it  is  much  easier  to  calculate 
the  weight  of  monomer  or  reactant 
"charged"  to  the  reactor  instead  of 
analytically  determining  the  actual 
composition  of  the  polymer.  The  typical 
percentages  of  monomers  or  other 
reactants  "as  charged"  could  be  directly 
calculated  from  batch  records,  and  these 
calculations  could  be  routinely  made,  if 
necessary,  by  people  who  do  not  have 
scientific  training.  The  simplicity  of  this 
type  of  calculation  also  reduces  the 
burden  of  chemical  identity  review  for 
the  Agency. 

In  addition,  EPA  and  industry  have 
been  using  this  method  of  calculation 
and  Inventory  listing  for  13  years. 
Consequently,  Inventory  consistency 
would  be  enhanced  concerning  what 
polymer  listings  actually  represent. 

Tnis  method  also  provides  less 
chance  of  error,  which  would  prevent 
significant  increases  in  EPA's 
enforcement/compliance  monitoring 
burden  and  liability  to  industry.  By 
using  the  percent  incorporated  method, 
submitters  could  inadvertently  fail  to 
comply  with  section  5  of  TSCA  due  to 
some  processing  change  (other  than  the 
amounts  of  charged  reactants)  varying 
the  incorporated  percentages.  For 
example,  if  the  percent  of  a  certain 
monomer  incorporated  in  the  polymer 
was  determined  to  be  just  slightly  under 
2  percent,  the  monomer's  percent 
incorporation  could  possibly  increase 
above  2  percent  due  to  some  processing 
change,  such  as  a  modest  variation  in 
reaction  temperature.  If  the  submitter 
had  reported  that  this  monomer  was  not 
to  be  included  in  the  chemical  identity 
of  the  polymer,  he/she  would  be  in 
violation  of  the  PMN  Rule  whenever  the 
percent  incorporation  of  that  monomer 
exceeded  2  percent,  if  the  new  chemical 
identity  including  that  monomer  is  not 
already  in  the  Inventory.  Such  a 
technical  violation  of  TSCA  would  not 
be  easy  to  prevent  or  detect. 


The  Agency  also  believes  that  this 
method  correlates  reasonably  well  with 
the  percent  incorporation  of  most 
monomers. 

However,  the  Agency  is  awaro  that  the 
oirrent  method  of  reporting  polymers 
provides  industry  with  less  flexibility 
and  innovation  capabilities  since  it  may 
require  PMN  reporting  for  even  minor 
changes  in  manufactwing  processes. 
There  may  be  relatively  poor  correlation 
between  the  percent  charged  versus 
incorporation,  particularly  for  non- 
monomer  reactants.  Bases,  adds,  or 
other  reactants  are  often  charged  at 
much  more  than  stoichiometric  amoimts 
in  order  to  achieve  a  certain  pH,  to  drive 
the  reaction  to  completion,  or  to 
generate  more  polymer  chains  with 
lower  molecular  weight,  etc.  Finally, 
EPA  beUeved  that  it  should  take 
industry's  request  for  revision  of  the 
"Two  Percent  Rule"  under 
consideration,  in  line  with  the  advances 
in  analytical  techniques  for  determining 
percent  "incorporated",  the  desire  to 
"harmonize"  to  the  extent  reasonable 
the  Agency's  polymer  reporting 
requirements  vnth  other  international 
reporting  requirements,  and  the 
Agency's  belief  that  allowing  percent 
"incorporation"  more  accxirately  reflects 
the  physical,  chemical,  and 
toxicological  properties  of  polymers. 

b.  Alternative  2.  Change  to  a  S  percent 
rule  based  on  the  amount  charged. 

EPA  considered  this  option  because  it 
accommodates  most  typical  use  levels  of 
reactants  such  as  free  radical  initiators, 
chain  transfer  agents,  salt  forming 
reactants,  etc.  It  would  also  allow 
industry  more  flexibility  to  modify 
existing  polymers  without  submitting 
PMNs,  ther^y,  significantly  reducing 
EPA's  reviewing  burden.  Historically, 
industry  originally  requested  this  level 
during  the  development  of  the  Inventory 
reporting  regulations. 

EPA  believes  that  this  option  would 
require  that  the  Agency  review  the 
toxicological  implications  resulting 
fitjm  this  alternative  since  the  potential 
for  chemically  modifying  polymer 
structures  is  increased  somewhat  when 
a  monomer  or  reactant  is  increased  from 
2  to  5  percent,  causing  a  larger  potential 
variation  in  physical  and  chemical 
properties.  Further,  this  method  may 
allow  monomers  with  reactant 
functional  groups  at  levels  that 
currently  concern  the  Agency,  e.g., 
cationic  polymers.  This  method  would 
not  correlate  chemical  identity  with 
percent  incorporation  as  well  as  the 
EPA  proposed  amendment.  Finally,  this 
approach  would  not  be  consistent  with 
the  Agency's  goal  of  harmonizing  to  the 
extent  possible  EPA's  method  of 


reporting  polymers  with  other 
international  reporting  piacdces. 

EPA  requests  comments  on  these 
alternatives,  in  particular,  on  the 
difficulty  of  obtaining  accurate,  reliable 
data  using  the  percent  "incorporated" 
method  and  the  percentage  of  oolymer 
submissions  in  which  this  metnod 
would  be  used. 

IV.  Economic  Analysis 

EPA  has  evaluated  the  potential  costs 
of  the  proposed  amendments  for 
potential  submitters  of  section  5  notices. 
The  Agency's  complete  economic 
analysis  is  available  in  the  public  record 
for  this  rule  (OPPTS-50593). 

The  regulatory  impact  analysis 
estimates  the  costs  and  benefits 
attributable  to  the  proposed  regulation. 
In  this  case,  the  analysis  also  contains 
estimates  for  the  three  additional 
proposed  amendments  to  section  5 
regulations  that  are  published  elsewhere 
in  this  Federal  Register.  These 
proposals  would  amend  the  Polymer 
Exemption  Rule,  the  Low  Volume 
Exemption  Rule,  and  the  Expedited 
Follow-up  Rule.  As  these  proposed 
regulations  are  amendments  to  current 
regulations,  the  costs  and  benefits  are 
incremental,  estimating  the  efiiect  of  the 
proposal  with  respect  to  the  current 
regulation. 

The  costs  and  benefits  associated  with 
this  proposed  amendment  are  partially 
quantified;  many  of  the  benefits  are 
unquantified  but  are  considered  to  be  of 
significant  importance.  Considering 
only  the  qxiantified  costs  and  benefits, 
there  is  a  sUght  cost  increase  for 
industry  and  a  slight  cost  savings  for 
government.  Assuiiing  either  1,000. 
2,000,  or  3,000  annual  section  5 
submissions,  the  savings  as  compared  to 
the  current  regulation  are  estimated  to 
be: 


The  aspects  of  the  proposed 
amendment  that  have  the  greatest 
quantified  cost  Impact  on  industry  are 
the  change  in  requirements  for  a  bona 
fide  TSCA*  Inventory  search  request  and 
the  requirement  to  provide  correct 
chemical  identification.  Both 
requirements  are  expected  to  enable  the 
Agency  to  more  effectively  utiUze 
resources,  thereby  providing  better 
service  to  industry.  One  of  the  major 
imquantified  benefits  of  this  proposal  is 
the  flexibility  allowed  indusUy  by  the 
changes  to  the  "Two  Percent  Rule." 
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which  allows  industry  to  make  misor 
compositional  changes,  providing  more 
majoufacturing  control  to  the  submitter 
and  possibly  reducing  the  number  of 
section  5  submissions.  Another 
unquantified  change  is  the  requirement 
to  use  8  standardized  form  for  notice  of 
commencements  (N(X^),  the  impact  of 
which  is  ex{>ect^  to  be  minimal  as 
most  submitters  are  already  using  the 
form. 
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V.  lulemaking  Record 

EPA  has  estabhshed  a  record  for  this 
rulemaking  (docket  control  number 
OPPTS-50593).  The  record  includes 
basic  information  considered  by  the 
Agency  in  developing  this  proposed 
rule.  EPA  will  supplement  the  record 
with  additional  information  as  it  is 
received.  A  public  version  of  the  record 
without  any  confidential  information  is 
available  in  the  TSCA  Public  Docket 
Office  from  8  a.m.  to  12  noon  and  1  p.m. 
to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays.  The  TSCA  Public 
Docket  Office  is  located  in  Km.  NE- 
.  G004.  401  M  St.,  SW..  Washington.  DC. 

VI.  Other  Regulatory  Requirements 
A.  Executive  Order  12291, 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  rule  is  "major" 
and  therefore  requires  a  Regulatory 
Impact  Analysis.  EPA  has  determined 
that  this  rule  would  not  be  a  "major" 
rule  because  it  would  not  have  an  effect 
on  the  economy  of  $100  million  or 
more,  and  it  would  not  have  a 
significant  effect  on  competition,  costs, 
or  prices. 

This  proposed  regulation  was 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  as 
required  by  Executive  Order  12291. 

F.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)),  EPA  has  determined 
that  this  rule  would  not  have  a 
significant  impact  on  a  substantial 
nimiber  of  small  businesses.  EPA  has 
not  determined  whether  parties  affected 
by  this  rule  would  likely  be  small 
businesses.  However,  EPA  believes  that 
the  number  of  small  businesses  affected 
by  this  rule  would  not  be  substantial, 
even  if  all  of  the  Polymer  Exemption 
notice  submitters  were  small  firms. 

C.  Popenvorir  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3502  et.  seq.  and  have  been  assigned 
OMB  control  number  2070-0012. 


The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  18  to  21  hours  per  response, 
with  an  average  of  20  hours  per 
response.  Including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
coUectioD  of  information,  Including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch,  PM- 
223,  U.S.  Environmental  Protection 
Agency,  401  M.  St..  SW.,  Washington, 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503.  marked 
"Attention:  Desk  Officer  for  EPA." 

List  of  SubfecU  in  40  CFR  Pari  720 

Chemicals,  Environmental  protection. 
Premanufacture  notification.  Hazardous 
materials.  Recordkeeping  and  reporting 
requirements. 

Dated:  January  1 9. 1 993. 

WUUaib  K.  RsUly. 

Administrator. 

Therefore.  40  CFR  chapter  I, 
subchapter  R,  part  720  is  proposed  to  be 
amended  as  follows; 

PART  720  —  {AMENDED] 

1.  The  authority  citation  for  part  720 
would  continue  to  read  as  follows: 

Aodiority:  15  U.S.C  2604,  2607.  and  2613. 

2.  Section  720.25  is  amended  by 
revising  paragraphs  (a),  (b)(1),  (2)(i), 
(2)(iii).  (2)(iv),  (2)(v),  (3),  and  by  adding 
paragraphs  (b)(2)(vi),  (2)(vii).  (2)(viii). 
and  (b)(9)  to  read  as  follows: 

1 720.25    Detsnnining  wttether  •  chemtcal 
substance  ie  on  the  Inventory. 

(a)  A  new  chemical  substance  is  any 
chemical  substance  that  is  not  cxirrently 
listed  on  the  TSCA  Chemical  Substance 
Inventory. 

(b)(1)  A  chemical  substance  is  listed 
in  the  publicly  accessible  Inventory  by 
a  specific  chemical  name  (either  a 
Chemical  Abstracts  (CA)  Index  Name  or 
a  CA  Preferred  Name)  and  a  Chemical 
Abstracts  Service  (CAS)  Registry 
Number  if  its  identity  is  not  confidential 
information.  A  confidential  chemical 
substance,  on  the  other  hand,  is  listed 
in  the  public  Inventory  by  a  TSCA 
Accession  Number  and  a  generic 
chemical  name  that  masks  the  specific 
substance  identity.  The  confidential 
substance  is  listed  by  its  specific 
chemical  name  only  in  the  confidential 
portion  of  the  Inventory.  A  person  who 
intends  to  manufacture  or  import  a 


chemical  substance  not  listed  by 

specific  chemical  name  in  the  publicly 

available  Inventory  may  ask  EPA 

whether  the  substance  is  included  in  the 

confidential  Inventory.  EPA  will  answer 

such  an  inquiry  only  if  EPA  determines 

that  the  person  has  a  bona  fide  intent  to 

manufacture  at  import  the  chemical 

substance  for  commerdal  pxirposes 
,2).  .  . 

(i)  The  specific  chemical  identity  of 
the  substance  that  the  person  intends  to 
manufactura  or  import,  using  the  most 
current,  correct  Qiemical  Abstracts  (CA) 
name  and  the  other  correct  chemical 
identity  information  stipulated  in 
§  720.45(a). 
•        •        •        •        • 

(iii)(A)  A  brief  description  of  the 
research  and  development  activities 
conducted  to  date,  including  the  year  in 
which  the  p>er8on  first  start^  to  a>nduct 
research  or  development  activity  on  this 
substance,  and  the  general  types  of 
research  and  development  activities 
conducted  thus  tar  (e.g.  synthesis, 
substance  isolation/purification, 
formulating,  product  development, 
process  development,  end-use 
application,  toxicity  testiog.  etc).  The 
person  must  also  indicate  v^Milher  any 
pilot  plant  or  production-scale  plant 
evaluations  have  been  conducted 
involving  the  manufacture  or  processing 
of  this  substance. 

(B)  If  an  importer  is  unable  to  provide 
the  information  requested  in  paragraph 
(b)(2)(iii)(A)  of  this  section  from  the 
foreign  manufacturer  or  suppUer.  the 
following  information  may  be 
submitted: 

{!)  A  brief  statement  indicating  bow 
long  the  substance  has  been  in 
commercial  use  outside  of  the  United 
States. 

(2)  The  name  of  a  country  in  which 
it  has  been  commercially  used, 

13)  Whether  or  not  the  submitter 
believes  that  the  substance  has  already 
been  used  commercially,  in  any 
country,  for  the  same  purpose  or 
appUcation  that  the  submitter  is 
intending. 

(iv)  A  specific  description  of  the 
major  intended  application  or  use  of  the 
substance. 

(v)  An  infrared  spectrum  of  the 
substance,  or  alternative  spectra  or  other 
data  which  identifies  the  substance  if 
infrared  analysis  is  not  suitable  for  the 
substance  or  does  not  yield  a  reasonable 
amount  of  structural  information.  When 
using  alternative  spectra  or  instrumental 
analysis,  submit  a  spectnms  or 
instrumental  readout  verifying  use  of 
that  method. 

(vi)  The  estimated  date  (month/year) 
in  which  the  person  intends  to  submit 
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a  Premanufacture  Notice  (PMN)  for  this 
substance  if  EPA  ioforma  the  notice 
submitter  that  the  substance  is  not  on 
the  Inventory. 

(vii)  The  address  of  the  facility  under 
the  control  of  the  submitter  at  which  the 
manufacture  or  processing  of  the 
substance  would  most  likely  occur. 

(viii)(A)  For  substances  intended  to  be 
manufactured  in  the  United  States,  a 
description  of  the  most  probable 
manuiJacturing  process  that  would  be 
used  by  the  st^imitter  to  produce  the 
substance  for  non-exempt  commercial 
purposes. 

(B)  For  substances  intended  to  be 
imported,  a  brief  description  of  how  the 
submitter  is  most  likely  to  process  or 
use  the  substance  for  a  commercial 
purpose.  If  ihe  importer  does  not  expect 
to  process  or  use  tne  substance  at  any 
facility  under  his  control,  a  statement  to 
this  effect  should  be  included  along 
with  a  description  of  how  the  substance 
will  be  processed  or  used  at  sites 
controlled  by  others,  if  this  information 
is  known  or  reasonably  ascertainable. 

(3)(i)  If  an  import«  cannot  provide  all 
the  information  required  by  paragraph 
(b)(2)  of  this  section  because  it  is 
claimed  confidential  by  its  foreign 
manufacturer  or  suppUer,  the  foreign 
manufacturer  or  supplier  may  supply 
the  required  information  directly  to  EPA 
and  reference  the  importer's  notice.  If 
the  appropriate  supporting  document 
from  the  foreign  party  is  not  received 
within  30  days  after  EPA  receives  the 
submitter's  notice,  the  notice  will  be 
considered  incomplete. 

(ii)  If  a  submitter  cannot  provide  all 
of  the  reqixired  information  as  stipulated 
in  §  720.45(a)  because  the  new  chemical 
substance  is  manufactured  using  a 
reactant  that  has  a  specific  chemical 
identity  claimed  as  confidential  by  its 
supplier,  the  notice  must  contain 
chemical  identity  information  that  is  as 
complete  as  can  be  known  by  the 
submitter.  In  addition,  a  letter  of 
support  for  the  notice  must  then  be  sent 
to  EPA  by  the  chemical  supplier  of  the 
confidential  reactant,  providing  the 
specific  chemical  identity  of  this 
proprietary  reactant  The  letter  of 
support  must  reference  the  submitter's 
notice,  including  the  PMN  User  Fee 
Identification  Number  chosen  by  the 
submitter  for  this  notice,  if  applicable. 
If  the  appropriate  supporting  document 
from  the  supplier  is  not  received  within 
30  days  after  EPA  receives  the 
submitter's  notice,  the  notice  will  be 
considered  incomplete. 

(9)  If  the  required  chemical  identity 
ioformation  has  not  been  reported 
correctly  or  completely  in  the  notice 


(excapt  at  provided  under  paragraph 
(b)(3)(ii)  of  this  sectitm)  or  if  any  other 
required  data  or  information  has  been 
omitted  or  is  incomplete,  EPA  will 
consider  the  whole  notice  to  be 
incomplete.  As  soon  as  an  incomplete 
notice  is  identified  as  such  by  EPA,  the 
Agency  %vill  immediately  return  the 
notice  directly  to  the  submitter.  The 
submitter  must  then  resibmit  the 
whole,  co^^)letBd  Bona  Fide  Notice  to 
EPA  in  order  to  have  the  Agency 
perform  the  desired  Inventory  search 
and  respond  to  the  notice. 

3.  Section  720.40  is  amended  by 
revising  paragraphs  (a)  and  (d)  to  read 
as  follows: 

|72a40    QenaraL 

(a)  Use  of  the  notice  form;  electronic 
submissions.  (1)  Each  person  who  is 
required  by  subpart  B  of  this  part  to 
submit  a  notice  must  complete,  sign, 
and  submit  a  notice  containing  the 
information  in  the  form  and  manner 
specified  in  this  paragraph.  The 
information  submitted  and  all 
attachments  (unless  the  attachment 
appears  in  the  open  scientific  Uterat\ire) 
must  be  in  English.  All  information 
submitted  must  be  true  and  correct 

(2)  Information  may  be  submitted  on 
paper,  or  electronically,  as  follows: 

(i)  Information  submitted  on  paper 
must  be  submitted  in  the  form  and 
manner  set  forth  in  EPA  Form  No. 
7710-25.  which  is  available  from  the 
Environmental  Assistaiue  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460.  Information  which  is  not 
submitted  on  a  photocopy  of  the  form 
(e.g.,  on  a  form  created  by  commercial 
form-making  software)  must  be  in  a 
format  pre-approved  by  the  Agency. 
(ii)  Information  may  be  submitted 
electronically  (on  magnetic  or  other 
media)  if  and  when  EPA  has  published 
a  format  for  electronic  submissions. 
Such  submissions  must  meet  this  format 
and  all  other  media  specifications 
published  by  EPA.  Persons  submitting 
electronically  must  still  complete  and 
submit  on  paper  the  Certification  and 
Submitter  Identification  sections  of 
Form  7710-25;  if  attachments  are 
submitted,  the  List  of  Attachments  and 
all  attachments  must  be  submitted  on 
paper. 


the  submitter.  In  accordance  with 
$  720.50.  the  notice  must  also  include 
any  test  data  in  the  submitter's 
possession  or  control,  and  descriptions 
of  other  data  whidh  are  known  to  or 
reasonably  aacertaineble  by  the 
submitter  and  which  concon  the  health 
and  environmental  effects  of  the  new 
chemical  substance. 

(2)  A  person  who  submits  a  notice  to 
EPA  under  this  part  must  provide  to 
EPA  an  original  notice  and  two  copies 
of  the  notice  itself  and  two  additional 
copies  of  all  test  data  and  any  optional 
information  attached  to  the  notice  form. 

4.  Section  720.45  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

1720.45    Information  mat  HMMt  be  Included 
In  the  nofdoe  form 


(d)  General  notice  requirements.  (1) 
Each  person  who  submits  a  notice  must 
provide  the  information  described  in 
§  720.45  and  specified  on  the  notice 
form,  to  the  extent  such  informatian  is 
known  to  or  reasonably  ascertainable  by 


(a)(1)  The  specific  chemical  identity 
of  the  substance  that  the  person  intends 
to  manufacture  or  import,  which 
includes  the  following: 

(i)  The  currently  correct  Chemical 
Abstracts  (CA)  name  for  the  substance, 
based  on  the  9th  Collective  Index  (901) 
of  CA  nomenclature  conventions,  and 
consistent  with  listings  for  similar 
substances  in  the  TSCA  Chemical 
Substance  Inventory  (the  Inventory).  For 
each  substance  having  a  chemical 
composition  that  can  be  represented  by 
a  specific,  complete  chemical  structtue 
diagram  (a  Class  1  substance),  a  CA 
Index  Name  must  be  provided.  For  each 
chemical  substance  that  cannot  be  fully 
represented  by  a  complete,  specific 
chemical  structure  diagram  (a  Class  2 
substance),  or  if  the  substance  is  a 
polymer,  a  CA  Index  Name  or  CA 
Preferred  Mdme  must  be  provided 
(whichever  is  appropriate  based  on 
Chemical  Abstracts  Service  (CAS)  90 
nomenclature  rules  and  conventions). 

(ii)  The  currently  correct  CAS  Registry 
Number  (CASRN)  for  the  substance  if  a 
CASRN  already  exists  for  the  substance 
in  the  CAS  Registry  File. 

(iii)  The  correct  molecxJar  formula, 
for  each  Class  1  substance  and  any  Class 
2  substance  for  which  a  definite 
molecular  formula  is  known  or 
reasonably  ascertainable, 

(iv)  A  complete,  correct  chemical 
structure  diagram  for  each  Class  1 
substance;  a  correct  partial  chemical 
structuire  diagram  for  a  Class  2 
substance  or  polymer,  as  complete  as 
can  be  known,  if  one  can  be  reasonably 
ascertained. 

(2)  For  polymers,  the  submitter  must 
also  report  the  following: 

(i)  Tne  specific  chemical  name  and 
CAS  Registry  Number  (if  available)  of 
each  monomer  and  other  reactant  used, 
at  any  weight  percent,  to  manufacture 
the  polymer.  'Tradenames  or  genmc 
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names  of  chemica]  reactants  or 
monomers  are  not  acceptable  as 
substitutes  for  specific  chemica]  names. 

(ii)  The  typical  percent  of  each 
monomer  and  other  reactant  in  the 
polymer  {by  weight  percent  of  total 
polymer),  and  the  maximum  residual 
amount  of  each  monomer  present  in  the 
poller. 

(lii)  The  reactants  used  at  2  weight 
percent  or  less  (based  on  the  dry  weight 
of  the  polymer  manufectxired)  that 
should  be  included  as  part  of  the 
polymer  description  on  the  Inventory, 
where  the  weight  percent  is  based  en 
either  (A)  the  weight  of  reactant  charged 
to  the  reaction  vessel,  or  (B)  the  weight 
of  chemically  combined  (incorporated) 
reactant  in  the  polymer. 

(iv)  The  submitter  must  specify  which 
method  of  computation  is  utsed;  that  is, 
whether  the  calculation  is  based  on  the 
weight  of  reactants  "as  charged"  or  "as 
incorporated."  If  the  submitter  speciSes 
on  the  basis  of  incorporated  weights  of 
reactants  in  the  polymer,  analytical  data 
to  support  this  determination  must  be 
maimtained  at  the  site  of  manufacture. 
The  "percent  (by  weight)"  of  a  monomer 
or  other  reactant  is  the  weight  of  the 
reactant  expressed  as  a  percentage  of  the 
weight  of  the  polymeric  chemical 
substance  manufactured.  If  the 
submitter  uses  the  "as  charged"  method 
cf  computation,  the  weight  of  a  reactant 
consists  of  its  full  amount  charged  to  the 
reaction  vessel.  If  the  optional 
"incorporated"  method  of  reporting  is 
used,  the  weight  of  a  reactant  is  the 
minimum  weight  of  that  reactant 
required  by  theory  to  account  for  the 
actual  weight  of  reactant  or  reactant  unit 
chemically  incorporated  into  the 
polymeric  substance  manufactured. 

(v)  Measured  or  estimated  values  of 
the  minimum  number-average 
molecular  weight  of  the  polymer  and 
the  amoimt  of  low  molecular  weight 
species  below  500  and  below  1,000 
moleculcu  weight,  with  a  description  of 
how  the  measured  or  estimated  values 
were  obtained. 

(3)  Submitters  must  use  one  of  the 
following  two  methods  to  develop  or 
obtain  the  specified  chemical  identity 
information  and  identify  the  method 
used  in  the  notice: 

(i)  Method  1.  Using  this  method,  the 
submitter  would  obtain  the  correct 
chemica]  identity  information  required 
by  S  720.45(a)(1)  direcUy  from  CAS 
prior  to  submitting  a  notice  to  EPA. 

(ii)  Method  2.  A  submitter  using  this 
method  can  obtain  the  correct  chemical 
identity  information  required  by 
§  720.45(aKl)  from  any  source,  as  long 
as  the  information  is  consistent  with 
Inventory  listings  for  similar  substances. 
This  section  of  the  notice  will  be 
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incomplete  aocordiog  to 

§  720.e5(c)(l)(vi)  if  the  submitter  uses 

Method  2  and  any  chemical  identity 

information  is  considered  incorrect  by 

EPA. 

(4)  If  an  importer  submitting  the 
notice  cannot  provide  all  the 
information  stipxtlated  at  S  720  4S(a) 
because  it  is  claimed  as  confidential  by 
the  foreign  manufacturer  or  supplier  of 
the  substance,  the  importer  must  have 
the  foreign  supplier  foUow  the 
procedures  at  §  720.45(a)(3)  end  provide 
the  correct  chemical  identity 
information  stipulated  in  S  720.45(a) 
directly  to  EPA  in  a  Joint  submissioo  or 
as  a  letter  of  supp(»1  to  the  notice, 
which  clearly  references  the  importer's 
notice  and  PMN  User  Fee  Identification 
?^umber.  The  statutory  review  process 
will  start  upon  receipt  of  complete, 
correct  information  itam  the  foreign 
party. 

(5)  If  a  manufacturer  cannot  provide 
all  the  information  stipulated  in 

§  72G.45(a)  because  the  new  chemical 
substance  is  manufactiired  using  a 
reactant  having  a  specific  chemica] 
identity  claimeid  as  confidential  by  its 
suppher,  the  manufacturer  must  submit 
a  notice  directly  to  EPA  containing  all 
the  information  Icnown  by  the 
manufactiuer  about  the  chemical 
identity.  In  addition,  the  suppher  of  any 
confidential  reactant  must  submit  a 
letter  of  suppcnt  directly  to  EPA 
providing  the  specific  chemical  identity 
of  the  confidential  reactant.  The  letter  of 
support  must  reference  the  notice 
submitter's  name  and  PMN  User  Fee 
Identification  Number.  Tlie  statutory 
review  period  will  commence  upon 
receipt  of  both  the  notice  and  letter  of 
support. 

5.  Section  720.80  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

1720.80    GefMfal  provfslona. 

(b)*  •  • 

(2)  If  any  information  is  claimed  as 
confidential,  the  person  must  submit 
two  copies  of  each  notice  form  (or 
electronic  submission)  and  any 
fittachments. 

(i)  One  copy  of  the  form  (or  electronic 
submission)  and  attachments  must  be 
complete.  In  that  copy,  the  submitter 
must  designate  that  information  which 
is  claimed  as  confidential  in  the  manner 
prescribed  on  the  notice  form  (or  in 
EPA's  electronic  submission 
instructions). 

(ii)  The  second  copy  must  be 
complete  except  that  ell  information 
claimed  as  confidential  in  the  first  copy 
must  be  deleted.  EPA  will  place  the 
second  copy  in  the  pubUc  file.  Once  this 


copy  has  been  in  the  pubbc  file  for  more 
than  30  days,  any  informatioo  contaiived 
within  the  copy  wiU  be  presumed  to  be 
in  the  piibUc  domain. 

(iii)  If  the  submitter  does  not  provide 
the  second  copy,  or  information  in  a 
health  and  safety  study  (except  data 
claimed  as  confidential  in  accordance 
with  §  720.90(b))  is  deleted  from  the 
second  copy,  the  submission  v«ll  be 
deemed  incomplete  and  the  notice 
review  period  will  not  begin  until  EPA 
receives  the  second  copy  or  the  health 
and  safety  study  informatiai  is 
included,  in  accordance  with 
§720.65(c)(l)(vi). 
•        •        •        •        • 

6.  Section  720.102  is  amaoded  by 
revising  paragraphs  (c)  to  read  as 
follows: 

}72ai02    Nottoe  o(  eonvnenoament  of 
manufacture  or  Import. 

(c)  Information  to  be  reported  on 
form.  (1)  The  notice  must  be  submitted 
on  EPA  (Form  7710—)  (Form  number 
to  be  assigned),  which  is  available  from 
the  Environmental  Assistance  Division 
(TS-799),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St,  SW.,  Washington, 
DC  20460.  The  form  must  b^  signed  and 
dated  by  the  submitting  person  or 
authorized  official.  All  information 
specified  on  the  form  must  be  provided, 
llie  notice  must  contain  the  following 
information: 

(i)  The  specific  chemical  identity. 

(ii)  A  generic  chemical  name  (if  the 
chemical  identity  is  claimed  as 
confidential  by  the  submitter). 

(iii)  The  premanufacture  notice  (PMN) 
number. 

(iv)  The  date  when  the  submitter 
commenced  manufacture  or  import  for  s 
commercial  purpose  (indicating 
whether  the  sul^ance  was  initially 
manufactured  in  the  United  States  or 
imported). 

(v)  The  name  and  address  of  the 
submitter. 

(vi)  The  name  of  the  authorized 
official. 

(vii)  The  name  and  phone  number  cf 
a  teciuiical  contact  in  the  United  States. 

(viii)  The  address  of  the  8ite(s)  imder 
the  control  of  the  submitter  where 
commencement  of  manufacture 
occurred. 

(ix)  Clear  indications  of  whether  en 
not  the  chemical  identity  and/or  the 
name  of  the  submitter  is  presently 
claimed  as  confidential  by  the 
submitter. 

(2)  If  the  submitter  claims  the 
chemical  identity  confidential,  and 
wants  the  idenbty  to  be  Usted  on  the 
confidential  Inventory,  the  claim  must 
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be  reasserted  and  substanti^ed  in 
accordance  with  §  720.85(b).  Otherwise. 
EPA  will  list  the  speciGc  chemical 
identity  on  the  puolic  Inventory. 
Submitters  who  did  not  claim  die 
chemical  identity  or  submitter  identity 
to  be  confidential  in  the  PMN  cannot 
claim  either  of  these  identities  as 
confidential  in  the  Notice  of 
Commencement 
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40  CFR  Part  721 
{OPPTS-S0595;  FRL3890-31 
RIN  2070nAC14 

Toxic  Substances;  Significant  New  Use 
Rules;  Proposed  Amendment  to 
Expedtted  Process  for  Issuing 
Significant  New  Use  Rules;  Proposed 
Rule 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACnON:  Proposed  rule. 

SUMMARY:  Pursuant  to  section  5(a)(2)  of 
the  Toxic  Substances  Control  Act 
(TSCA),  EPA  is  proposing  an 
amendment  to  the  notification 
requirements  for  selected  new 
chemicals  (40  CFR  721.170(c)(1))  Aat 
would  authorize  EPA  to  impose  airy  of 
the  provisions  in  40  CFR  part  721 
subpart  B  and  other  provisions  not 
included  in  subpart  B  using  expedited 
rulemaking  procedures  to  promulgate 
"significant  new  use"  rules  (SNURs)  for 
substances  not  subject  to  section  5(e) 
Orders.  Currently,  the  notification 
requirements  in  §  721.170(c)(1)  limit  the 
type  of  activities  which  EPA  can 
designate  as  a  significant  new  use  by 
expedited  rulemaking  without  first 
issuing  a  section  5(e)  Order.  This 
proposed  amendment  would  allow  EPA 
to  promulgate  expedited  SNURs  for 
certain  substances  without  issxiing  a 
section  5(e)  Order  for  the  substance,  and 
thereby  facilitate  EPA's  ability  to 
efficiently  and  expeditiously  regulate 
new  chemical  substances. 
DATES:  Comments  must  be  received  by 
April  9. 1993.  If  requested,  EPA  will 
conduct  public  hearings  on  the 
proposed  rule  amendments.  Requests  to 
make  an  oral  presentation  must  be 
received  by  April  9, 1993. 
ADDRESSES:  All  comments  and  requests 
to  speak  at  the  public  hearing  must  be 
sent  to:  TSC\  Document  Control  Office 
(TS-790).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  Rm.  E-201.  401  M  SL,  SW.. 
Washington.  DC  20460.  (Phone:  202- 
260-1532). 


Comments  should  include  the  docket 
control  numbm.  The  dodtat  conlrol_ 
number  for  this  amendment  is  OPPTS- 
S0594.  Since  some  comments  may 
contain  confidential  business 
information  (CBI),  all  commmts  must  be 
sent  in  triplicate  (with  additional 
sanitixed  copies  if  CBI  ts  involved). 
Comments  on  this  proposed  rule  will  be 
placed  in  the  rulemaking  record  and 
will  be  available  in  the  TSCA  Public 
Docket  Office,  Rm.  NE-G-004  at  the 
above  address  between  8  a.m.  and  12 
noon  and  1  p.m.  and  4  p.m.,  Monday 
through  Frioay,  excluding  public 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division  (TS- 
799).  Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Rm.  E-543-B,  401  M  St.,  SW.. 
Washington,  DC  20460,  Telephone: 
(202)  554-1404,  TDD:  (202)  554-0551. 
SUPPLEMENTARY  INFORMATION: 
Electronic  Availability:  This  document, 
along  with  three  other  related 
documents,  OPPTS-50593,  50594,  and 
50596,  is  available  as  an  electronic  file 
on  The  Federal  Bulletin  Board  at  9:00 
a.m.  on  the  date  of  publcation  in  the 
Federal  Register.  By  modem  dial  (202) 
512-1387  or  call  (202)  512-1530  for 
disks  or  paper  copies.  This  document 
and  the  three  related  docimients  are 
available  in  Postscript,  Wordperfect  and 
ASCn. 

SNURs  require  persons  to  notify  EPA 
at  least  90  days  before  commencing  any 
manufacturing,  importing,  or  processing 
activities  designated  by  the  SNUR  as  a 
significant  new  use.  The  supporting 
rationale  and  background  for  SNURs  are 
more  fully  set  out  in  the  preamble  to 
EPA's  first  SNURs  issued  tmder  the 
Expedited  Fol  low-Up  Rule  and 
pubhshed  at  55  FR  17376  on  April  24, 
1990.  Consult  that  preamble  for  further 
information  on  the  objectives,  rationale, 
and  procedures  for  the  rules  and  on  the 
basis  for  significant  new  use 
designations. 

I.  Authority 

SecUon  5(a)(2)  of  TSCA  (15  U.S.C. 
2604(a)(2))  authorizes  EPA  to  determine 
that  a  use  of  a  chemical  substance  is  a 
"significant  new  use."  EPA  must  malce 
this  determination  by  rule  after 
considering  all  relevant  factors, 
including  those  listed  in  section  5(a)(2). 
The  enumerated  factors  pertain  to  the 
potential  for  increased  manufacturing 
and  processing  volume,  increased 
exposure,  and  anticipated  methods  of 
manufacture,  processing,  distribution 
and  disposal.  Once  EPA  determines  that 
a  use  of  a  chemical  substance  is  a 


significant  new  use,  section  SCsKDCB)  oi 
TSCA  requires  persons  to  svbmit  a 
notice  to  EPA  at  least  90  days  before 
they  manu£acture,  import,  or  proosas  the 
substance  fior  that  use.  The  mechanism 
for  reporting  under  this  requirement  is 
established  undu  40  CFR  721.10. 

n.  Applicability  of  General  Prorisiooa 

General  provisions  for  SNURs  appear 
under  subpart  A  of  40  CFR  part  721. 
These  provisions  describe  persons 
subject  to  SNURs.  recordkeeping 
requirements,  exemptions  to  reporting 
requirements,  and  applicability  of 
SNURs  to  uses  occurring  before  the 
e&ctive  date  of  a  SNUR.  Rules  on  user 
fees  appear  at  40  CFR  part  700.  Parsons 
subject  to  a  SNUR  must  comply  with  the 
same  notice  requirements  and  EPA 
regulatory  prooidiues  as  submitters  of 
PMNs  under  section  5(a)(1)(A)  of  TSCA. 
In  particular,  these  requirements 
include  the  information  submission 
requirements  of  section  5(d)(1)  and  5(b), 
the  exemptions  authorized  by  secticm 
5(h)(1),  (2),  (3),  and  (5),  and  the 
regulations  at  40  CFR  part  720.  Once 
EPA  receives  a  SNUR  notice,  EPA  may 
take  regulatory  action  under  section 
5(e),  5(f),  6,  or  7  to  control  the  activities 
on  which  it  has  received  the  SNUR 
notice.  If  EPA  does  not  take  action,  EPA 
is  required  under  section  5(g)  to  explain 
in  the  Federal  Register  its  reasons  tot 
not  taking  action. 

Persons  who  intend  to  export  a 
substance  identified  in  a  proposed  or 
final  SNUR  are  subject  to  the  export 
notification  provisions  of  TSCA  section 
12(b).  The  regulations  that  interpret 
section  12(b)  appear  at  40  CFR  part  707.- 

m.  Discussion  of  Prop<iaed  Amendment 

A.  Section  5  of  TSCA 

Section  5(a)(1)  of  TSCA  requires 
submission  of  written  notice  to  EPA  at 
least  90  days  before  commencement  of 
commercial  manufacture  or  import  of  a 
"new  chemical  substance"  (which  is  a 
substance  not  listed  on  the  TSCA 
Chemical  Substance  Inventory 
maintained  pursuant  to  section  8(b)) 
and  before  manufacture  or  processing  of 
any  chemical  substance  for  an  activity 
which  EPA  determines,  by  rule, 
constitutes  a  "significant  new  use." 
Upon  receipt  of  such  a  premanufacture 
notice  (PMN)  or  significant  new  use 
notice  (SNUN),  if  EPA  determines  that 
there  is  insufficient  information  to 
evaluate  the  human  health  and 
environmental  effects  of  the  substance, 
and  that  the  substance  may  present  an 
unreasonable  risk  of  injury  to  health  oi 
the  environment,  or  that  the  substance 
will  be  produced  in  substantial 
quantities  and  may  be  anticipated  to 
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enter  the  environment  in  substantial 
quantities  or  there  may  be  significant  or 
substantial  human  exposure,  then  EPA 
may  issue  an  Order  under  section  5(e) 
of  TSCA  to  prohibit  or  limit  activities 
associated  with  the  substance. 

Ailer  a  company  commences 
commercial  manufacture  or  import  of  a 
PMN  substance  and  submits  a  notice  of 
commencement  (NOC)  of  manufacture 
within  30  days  as  required  by  40  CFR 
720.102,  EPA  adds  the  substance  to  the 
TSCA  section  8(b)  Inventory.  The 
substance  is  then  no  longer  a  "new 
chemical  substance,"  as  defined  by 
section  3(a)  of  TSCA,  the  manufactiire  of 
which  would  require  submission  of  a 
PMN.  The  requirements  of  a  section  5(e) 
Order  apply  only  to  the  company  who 
submitted  the  notice,  whereas  a  SNUR 
applies  to  all  manufacturers  and 
processors  of  the  substance. 
Consequently,  once  a  substance  subject 
to  a  section  5(e)  Order  is  listed  on  the 
TSCA  section  B(b)  Inventory,  any  otheir 
company  may  manufacture  the 
substance  without  being  required  to 
notify  EPA  or  comply  with  any  other 
restrictions  imder  section  5  of  TSCA. 
unless  EPA  promulgates  a  SNUR 
.  pursuant  to  section  5(a)(2)  of  TSCA. 

Therefore,  EPA  has  adopted  a  policy 
that  when  the  Agency  has  raised 
concerns  for  a  substance  and  has 
regulated  that  substance  under  a  section 
5(e)  Consent  Order,  EPA  develops  a 
SNUR  concurrently  with  the  Consent 
Order.  The  SNUR  defines  a  significant 
new  use  so  as  to  reouire  reporting  to 
EPA  before  a  manufactiuer  (including 
importers)  or  processor  undertakes 
activities  inconsistent  with  provisions 
of  the  Consent  Order.  In  this  manner, 
the  Agency  will  have  an  opportimity  to 
review  those  activities  before  they  occur 
because,  under  section  5(a)(1)(B)  of 
TSCA,  any  company  wishing  to 
undertake  the  activities  designated  in 
the  SNUR  must  submit  a  SNUN  to  EPA 
at  least  90  days  before  doing  so. 
Ordinary  "notice  and  comment" 
rulemaking  procedures  to  develop  a 
SNUR  require  more  time  than 
development  of  a  Consent  Order. 
However,  the  Agency  can  promulgate 
SNURs  using  the  expedited  procedures 
for  SNUR  development  at  40  CFR 
721.160  or  721.170  (54  FR  31298,  July 
27,  1989).  Using  these  expedited 
procedures,  EPA  can  generally 
promulgate  a  SNUR  within  a  time  frame 
similar  to  that  necessary  to  issue  a 
section  5(e)  Order. 

B.  Expansion  of  Activities  Available  for 
Designation  as  Significant  New  Uses  in 
Expedited  Non-5(e)  SNURs 

EPA's  ability  to  promulgate  SNURs 
efficiently  and  expeditiously  has  been 


facilitated  by  EPA's  New  Chemical 
Follow-up  Rule  (also  known  as  the 
"Generic  SNUR"),  pubHahed  on  July  27, 
1989  (54  FR  31298;  40  CFR  721.50  - 
721.185).  The  Generic  SNUR  established 
a  generic  Ust  of  standard  significant  new 
use  designations  and  established  that 
EPA  would  generally  promulgate 
substance-specific  SNURs  using 
expedited  rulemaking  procedures 
instead  of  the  standara  "notice  and 
comment"  rulemaking.  (See  also  the 
proposed  rule  at  52  FR  15594,  April  29, 
1987.)  This  rule  was  designed  to,  among 
other  things,  reduce  the  time  between 
EPA's  completion  of  the  PMN  review 
and  promulgation  of  a  SNUR 

EPA  is  exploring  additional  ways  to 
speed  Agency  action  on  new  chemical 
substances  and  conserve  Agency 
resources  in  the  TSCA  section  5 
program.  Among  these  proposed 
activities  is  this  amendment  to  expand 
the  types  of  expedited  SNURs  for  new 
chemical  substances  that  EPA  may 
promulgate  directly  without  first  issuing 
section  5(e)  Orders  (hereafter  referred  to 
as  "non-5(e)  SNURs")  xmder  40  CFR 
721.170.  Whereas  a  section  5(e)  Order 
applies  only  to  the  original  PKO^ 
submitter  who  signs  the  Order,  a  SNUR 
appUes  to  all  manufacturers  and 
processors  of  the  chemical  substance. 
The  reporting  requirements  of  a  non- 
5(e)  SNUR  apply  also  to  the  original 
PMN  submitter  (because,  without  a 
section  5(e)  Order,  the  PMN  submitter  is 
not  exempted  by  40  CFR  721.45(i)). 
Since  only  one  Agency  action  is 
required  instead  of  two,  and  fewer  EPA 
resources  are  necessary  to  obtain  similar 
regulatory  results,  a  non-5(e)  SNUR  is 
more  efficient  than  a  combination  of 
section  5(e)  Order  and  "5(e)-SNUR" 
(under  40  CFR  721.160)  to  regulate  new 
chemical  substances. 

A  non-5(e)  SNUR  is  typically 
appropriate  for  PMNs  on  chemical 
substances  expected  to  be  toxic  but 
where  the  PNW  indicates  the 
submitter's  intention  to  limit  activities, 
implement  control  measures,  or 
otherwise  adequately  mitigate  human 
exposures  and  environmental  releases. 
Activities  described  in  such  PMNs  may 
not  present  an  unreasonable  risk  of 
injury  to  human  health  or  the 
environment  so  as  to  warrant  the 
issuance  of  an  Order  imder  section  5(e) 
of  TSCA,  but  deviations  from  the 
described  activities  may  present  an 
unreasonable  risk  warranting  the 
imposition  of  regulatory  controls  via  a 
section  5(e)  Order.  In  those  cases,  a 
non-5  (e)  SNUR  may  be  the  least 
burdensome  regulatory  alternative  for 
the  Agency  to  pursue,  as  it  will  allow 
the  PMN  submitter  to  proceed  with 
planned  activities  while  requiring 


notification  to,  and  review  by,  Q'A  for 
activities  which  have  not  been 
reviewed. 

Based  on  experience  gained  from 
issuing  over  200  SNURs  under 
expedited  follow-up  procedures,  EPA  is 
proposing  an  amendment  to  40  CFR 
721.170(c)(1)  that  would  authorize  EPA 
to  designate  any  of  the  provisions  in  40 
CFR  part  721  subprnrt  B  using  expedited 
rulemaking  procedures  to  promulgate 
non-5(e)  SNURs.  EPA  may  currently 
use  the  more  time-cons\iming  notice 
and  comment  rulemaking  to  promulgate 
non-5  (e)  SNURs  containing  any  of  the 
significant  new  use  designations  in 
subpart  B.  However,  section  721.170(c) 
currently  limits  the  types  of  activities  in 
subpart  B  which  EPA  can  designate  as 
a  significant  new  use  by  expedited 
rulemaking  without  first  issuing  a 
section  5(e)  Order.  Significant  new  use 
designations  available  for  exp>edited 
non-5  (e)  SNURs  are  currently  limited  to 
environmental  release  activities  and 
certain  industrial,  commercial,  or 
consumer  activities.  However,  other 
important  designations,  such  as 
protection  in  the  workplace  and  hazard 
communication,  currently  may  not  be 
promulgated  in  non-5  (e)  SNURs  via 
expedited  rulemaking  procedures.  The 
absence  of  hazard  communication 
provisions  in  current  expedited  non- 
5(e)  SNURs  may  result  in  failure  to 
inform  persons  handling  substances  of 
their  potential  risks  and  proper 
precautionary  measures  to  protect 
against  such  risks.  Furthermore,  a  large 
percentage  of  the  new  chemical 
substances  that  EPA  regulates  under 
section  5(e)  are  regulated  to  control 
workplace  exposures.  However,  worker 
protection  activities  currently  may  not 
be  designated  as  significant  new  uses  in 
expedited  non-5(e)  SNURs.  EPA  should 
be  able  to  select  from  all  the  possible 
designations  in  subpart  B,  in  order  to 
respond  appropriately  to  the  unique 
characteristics  of  the  various  new 
chemical  substances  which  EPA  reviews 
under  section  5  of  TSCA. 

EPA  already  has  the  authority  to 
designate  hazard  communication  and 
worker  protection  previsions  either  by 
promulgating  SNURs  using  notice  and 
comment  rulemaking  procedures  or  by 
issuing  a  section  5(e)  Order  and 
promulgating  an  expedited  "5(e)SNUR" 
However,  this  proposed  amendment 
would  enable  EPA  to  designate  hazard 
communication  and  worker  protection 
provisions  by  promulgating  SNURs 
using  expedited  rulemaking  procedures 
and  without  issuing  a  section  5(e) 
Order. 

In  addition,  this  proposed  amendment 
would  authorize  EPA  to  promulgate 
expedited  non-5(e)  SNURs  with 
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provisions  not  cuirently  listed  in 
subpart  B.  Occasionally,  EPA  has 
promulgated  expedited  5{e)-SNURs 
containing  provisions  not  in  subpart  B 
w'ben  necessary  to  match  the  terms  of 
the  section  5(e)  Order.  An  example  of  a 
non-subpart  B  provision  that  EPA 
sometimes  includes  in  a  chemical- 
spedSc  expedited  SNUR  is  a  provision 
that  allows  a  specified  amount  of 
removal  credit  for  a  specified  waste- 
water treatnient  technology,  since  the 
standard  provision  at  40  QFR 
721.91{8){4)  does  not  account  for  waste- 
water treatment  removal. 

Similarly,  EPA  may  occasionally  use 
expedited  prccediu-es  to  promulgate 
non-5(e)  SNURs  containing  provisions 
not  included  in  subpart  3  when  the 
provision  is  necessary  to  m^tch  the 
information  contained  in  the  P!»IN.  EPA 
uses  expedited  rulemaking  to 
promulgate  SNURs  with  a  non-subpart 
B  provision  only  when  the  provision 
represents  a  relatively  minor  deviation 
from  the  standard  provisions  in  subpart 
B  such  that  EPA  does  not  anticipate  a 
high  hkelihood  of  public  interest  in 
commenting  on  the  provision.  See  54  FR 
31305,  July  27, 1989.  Nevertheless,  as 
discussed  below,  the  expedited 
procedures  still  provide  interested 
parties  an  opportunity  to  ccmnient  on 
the  SNUR. 

C.  Opportunity  for  Comment 

The  expedited  rulemaking  procedure 
for  the  Generic  SNUR  is  based  on  EPA's 
experience  which  has  demonstrated  that 
very  few  comments  on  SNUl^  are 
submitted.  (See,  e.g.,  52  FR  15596,  April 
29, 1987;  54  FR  31299,  July  27, 1989.) 
However,  the  process  EPA  is  proposing 
here  is  not  intended  to  limit  opportunity 
forpubUc  comment.  ^^^ 

Ine  current  limitations  in  40  CFR 
721.170(c)(1)  were  contained  in  the 
original  proposal  of  the  Generic  SNUR 
(52  FR  15596,  April  29. 1987).  As 
originally  proposed,  the  Generic  SNUR 
provided  for  immediately  effective  final 
SNURs.  However,  the  final  version  of 
the  Generic  SNUR,  as  described  below, 
"signiGcantly  changes  the  proposed 
approach  to  provide  a  greater 
opportunity  for  public  comment"  (54  FR 
31299,  July  27, 19e9).  EPA  now  behaves 
that,  given  the  expanded  comment 
opportunity  in  the  final  Generic  SNUR, 
the  subpart  B  provisions  available  for 
expedited  non-5(e)  SNURs  should  be 
expanded. 

Pursuant  to  the  final  Generic  SNUR. 
EPA  generally  uses  "direct  final" 
rulemaking  to  promulgate  follow-up 
SNURs  on  new  chemical  substances. 
Under  direct  final  rulemaking 
procedures,  EPA  publishes  the  rule  in 
the  final  rule  section  of  the  Federal 


Regiitar  and  the  SNUR  automatically 
becomes  effective  60  days  from 
publication  unless,  within  30  days  after 
publication,  EPA  leceivea  written  notice 
that  someone  wishes  to  submit  adverse 
or  critical  comments.  If  EPA  receives 
such  a  notice,  EPA  Will  withdraw  the 
final  SNlll  and  propose  the  rule  is  the 
proposed  rule  section  of  the  Federal 
Reglatar,  estabbshing  a  30-day 
comment  period.  This  procedure  allows 
opportunity  for  public  comment  before 
a  SNUR  becomes  effective,  without 
unnecessanly  delaying  the  rulemaking 
if  no  comments  are  likely  to  be 
submiu&d. 

Furthermore,  according  to  the  current 
§  721.  I70(d)i2),  at  least  7  days  before 
expiration  of  the  PMN  review  period, 
EPA  miist  notify  the  PMN  submitter  of 
the  Agency's  human  health  or 
environmental  concerns  and  the 
activities  under  consideration  for 
designation  as  a  significant  new  use. 
This  procedure  provides  ample  notice  to 
the  person  most  likely  to  have  an 
interest  in  providing  comment  (the  PMN 
submitter).  Thus,  the  expanded  non- 
5(e)  SNUR  process  proposed  herein  will 
still  provide  notice  and  opportunity  for 
comment  to  all  persons  through  the 
Federal  Register  and  individual  notice 
to  the  PMN  submitter  before  the  SNUR 
is  published. 

D.  Timing  of  Section  5  Regulation 

Generally,  when  a  PMN  substance  is 
targeted  for  regulation  ujider  a  section 
5(e)  Order,  the  statutory  90-day  review 
period  must  be  suspended  to  allow 
sufficient  time  for  Order  development, 
review,  and  approval.  In  such  cases,  the 
PMN  submiter  may  not  commence 
production  of  the  substance  imtil  the 
Order  has  been  executed  and  all 
suspensions  of  the  review  period  have 
expired.  This  process  normally  takes  3 
to  6  months.  In  contrast,  a  PMN 
substance  targeted  for  regulation  under 
a  non-5{e)  SNUR  does  not  generally 
require  suspension  of  the  review  period 
beyond  the  initial  90  days  because  the 
specific  use  identified  in  the  PMN  does 
not  present  an  unreasonable  risk;  rather, 
it  is  other  potential  uses  of  the  PMN 
substance  for  which  the  Agency  has 
concerns  and  for  which  the  non-5(e)  is 
developed.  Consequently,  PMN 
submitters  of  noD-5(e)  regulated 
substances  may  generally  begin 
commercial  production  on  the  91st  day 
after  submission  of  the  PMN. 

rv.  Economic  Analysis 

The  Agency's  complete  economic 
analysis  is  available  in  the  pubUc  record 
for  this  rulemaking  (OPPTS-50595).  The 
regulatory  impact  analysis  estimates  the 
costs  and  benefits  attributable  to  the 


proposed  regulation.  In  this  case,  the 
analysis  also  contains  estimates  for  the 
three  additional  proposed  amendmanta 
to  section  S  regulations  that  are 
published  elsewhere  in  this  Federal 
Register.  These  proposals  would  amend 
the  PMN  rule,  the  Low  Vuiume 
Exemption  Rule,  and  the  Polymer 
Exemption  Rule.  As  these  proposed 
regulations  are  amendments  to  cuirent 
regulations,  the  costs  and  benefits  are 
incremental,  estimating  the  effect  of  the 
proposal  with  respect  to  the  cunent 
regulation. 

This  non-5(e)  SNUR  amendment 
would  eUminate  the  need  to  develop  a 
section  5(e)  Consent  Order  in  those 
cases  where  EPA  determines  that 
activities  described  in  the  PMN 
submission  will  not  present 
unreasonable  risk.  The  major  Industry 
benefit  is  the  avoidance  of  the  delay  and 
costs  associated  with  negotiating  a 
Consent  Order;  generally,  the  submitter 
Mrill  be  able  to  commence  commercial 
manufacture  immediately  after  the  PMN 
review  period.  The  submiitter.  along 
with  other  manufacturers  and 
processors,  will  be  botmd  by  the 
expedited  SNUR 

Industry  savings  from  this 
amendment  due  to  the  avoidance  of 
Consent  Orders  have  not  been 
quantified.  Annual  government  savings 
ara  estimated  to  range  from  $240,000  to 
$960,000,  depending  on  the  number  of 
submissions  (range  used  was  1,000  to 
3,000  annually). 

V.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OPTS-50595).  The  record  includes 
basic  information  considered  by  the 
Agency  in  developing  this  proposed 
rule.  A  public  version  of  the  record 
without  any  confidential  information  is 
available  in  the  TSCA  Public  Docket 
Office  from  8  a.m.  to  12  noon  end  1  pro. 
to  4  p.m..  Monday  through  Friday, 
except  legal  holidays  The  TSCA  Public 
Docket  Office  is  located  in  Rm.  NE- 
G004.  401  M  St..  SW..  Washington,  DC, 

VI.  Other  Regulatory  Rsqoiramenta 
A.  Executive  Order  12291 

Under  Executive  Order  12291,  EPA 
roust  judge  whether  a  rule  is  "ro8)or" 
and  therefore  requires  a  Regulatory 
Impact  Analysis.  EPA  has  detennined 
that  this  proposed  rule  would  not  be  a 
"major"  rule  because  it  would  nol  have 
an  effect  on  the  economy  of  $100 
million  or  more,  and  it  would  not  have 
a  significant  effect  on  competitioD, 
costs,  or  prices.  While  there  is  no 
precise  way  to  calculate  the  total  annual 
cost  of  compliance  with  this  mle,  EPA 


Fedaral  Regiater  /  Vol.  58,  No.  24  /  Monday.  February  8.  19Qa  /  Proposed  Rulw 7S79 


estimates  that  the  cost  for  submitting  a 
significant  new  iise  notice  would  be 
approximately  $4,500  to  $11,000, 
including  a  $2,500  user  fee  payable  to 
EPA  to  onset  Q'A  costs  in  processing 
the  notice. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.Q  605(b)).  EPA  has  determined 
that  this  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses.  EPA  has 
not  determined  whether  parties  afiiacted 
by  this  rule  would  likely  be  small 
businesses.  However,  EPA  believes  that 
the  number  of  small  businesses  afiected 
by  this  rule  would  not  be  substantial, 
even  if  all  of  the  SNUR  notice 
submitters  were  small  firms. 

C.  Paperwork  Reduction  Act 

The  inftHmation  collection 
requirements  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  the  Paperwork  Reduction  Act,  44 
U.S.C.  3502  et  seq.,  and  have  been 
assigned  OMB  control  number  2070- 
0012. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  30  to  170  hours  per  response, 
with  an  average  of  100  hours  per 
response,  including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  bxirden,  to 
Chief,  Information  Policy  Branch,  PM- 
223,  U.S.  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460;  and  to  Office  of  Information 
and  Regulatory  Afiairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503;  marked  "Attention:  Desk 
Officer  for  EPA." 

List  of  Subjects  in  40  CFR  Part  721 

Chemicals,  Environmental  protection, 
Hazardous  materials.  Recordkeeping 
end  reporting  requirements.  Significant 
new  uses. 

Dated:  January  19, 1993. 

WilUam  K.  Reilly. 

Administrator 

Therefore,  40  CFR  Chapter  I,  part  721 
ib  proposed  to  be  amended  as  follows: 


PART  721  —  [AMENDED] 

1.  The  authority  citation  for  part  721 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C  2604,  2607,  and 

2625(c). 

2.  By  revising  S  721.170(c)(1)  to  read 
as  follows: 

1721.170    Memictloowqulrwwnffor 
Mleded  itMv  ehemicat  sutatHioee  ttiat 
have  complalsd  prefnwMitaolMr*  rewtow. 

(c)*  *  '(l)  When  EPA  decides  to 
establish  significant  new  use  reporting 
requirements  imder  this  section,  EPA 
may  designate  as  a  significant  new  use 
any  one  or  more  of  the  activities  set 
forth  in  subpart  B  of  this  part  as  well 
as  activities  not  listed  in  subpart  B  of 
this  part.  In  addition,  EPA  may 
designate  specific  recordkeeping 
requirements  described  imder  subpart  C 
of  this  part  that  are  applicable  to  the 
substance. 
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40  CFR  Part  723 
[OPPTS-S05»4  ;FRL-3S80-1] 
RIN  2070-AC14 

Prantanufactura  Nottflcatiofi 
Examptions;  Raviaiona  of  Examptiona 
for  Pdymara;  Propoaad  Ruia 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rul& 

SUMMARY:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
that  persons  notify  EPA  at  least  90  days 
before  they  manufacture  or  import  a 
new  chemical  substance  for  commercial 
purposes.  Section  5(h)(4)  of  TSCA 
authorizes  EPA,  upon  application  and 
by  rule,  to  exempt  the  manufacturer  or 
importer  of  ary  new  chemical  substance 
from  part  or  all  of  the  provisions  of 
section  5  if  the  Agency  determines  that 
the  manufacture,  processing, 
distribution,  use,  or  disposal  of  the  new 
chemical  substance  will  not  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment  This 
proposed  rule  would  amend  the 
polymer  exemption  rule  at  40  CFR 
723.250  to  expand  the  criteria  for 
ehgible  polymers,  reduce  the 
information  requirements,  and  change 
the  timing  of  reporting.  These  proposed 
amendments  reflect  criteria  developed 
and  u.sed  by  EPA  to  assess  the  hazards 
associated  with  new  polymeric 
substances.  EPA  has  included 


procedural  safeguards  and  other 
conditions  in  the  pro{>osed  exemption 
to  ensure  that  these  polymers  win  not 
present  an  unreasonable  risk. 

DATES:  Comments  must  be  received  by 
April  9, 1993.  If  requested,  EPA  wiD 
conduct  public  heeirings  on  the 
proposed  r\ile  amendments.  Requests  to 
make  an  oral  presentation  must  be 
received  by  April  9, 19^3. 

ADDRESSES:  All  comments  and  requests 
to  speak  at  the  public  hearing  must  be 
sent  to:  TSCA  Document  Control  Office 
(TS-700).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  Rm.  E-201. 401  M  St.  SW^ 
Washington.  DC  20460.  (Phone:  202^ 
260-1532). 

Comments  should  include  the  docket 
control  number.  The  docket  control 
number  for  this  amendment  is  OPPTS- 
50594.  Since  some  comments  may 
contain  confidential  business 
information  (CBI),  all  comments  must  be 
sent  in  tripUcate  (with  additional 
sanitized  copies  if  CBI  is  involved). 
Comments  on  this  proposed  rule  will  be 
placed  in  the  rulemakijag  record  and 
will  be  available  in  the  TSCA  PubUc 
Docket  Office,  Rm.  h4E-G-0O4  at  the 
above  address  between  8  a.m.  and  12 
noon  and  1  p.m.  and  4  p.m.,  Monday 
through  Friday,  exduding  pdalic 
holidays. 

KM  FURTHER  MFORNMTION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Tojdcs,  Environmental  Protection 
Agency,  Rm.  E-543-B.  401  M  St.,  SW., 
Washington,  DC  20460,  Telephone: 
(202)  554-1404,  TDD:  (202)  554-0551. 

SUPPtEMENTARY  INFORMATION: 
Electronic  Avail^ility:  This  document, 
along  with  three  other  related 
documents,  OPPTS-50593,  50595.  and 
50596  is  available  as  an  electronic  file 
on  The  Federal  Bulletin  Board  at  9:00 
a.m.  on  the  date  of  puhUcation  in  the 
Federal  Register.  By  modem  dial  (202) 
512-1387  or  call  (202)  512-1530  for 
disks  or  paper  copies.  This  document 
and  the  three  related  documents  are 
available  in  Postscript,  Wordperfect. 
and  ASCn. 

The  polymer  exemption  rule  was 
originally  promulgated  on  November  21, 
1984.  The  supporting  rationale  and 
background  for  that  exemption  was 
publ^ed  at  49  FR  46066  on  November 
21, 1984  and  46  FR  54688  on  November 
3, 1981.  Consult  those  documents  for 
further  information  on  the  objectives, 
rationale,  and  procedures  for  the  rule 
and  the  basis  for  the  finding  thaft 
polymers  eligible  for  exemption  will  not 
present  an  unreasonable  risk. 
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I.  Background 

A.  Statutory  Authority 

Section  5(a)(1)  of  TSCA  requires  that 
persons  notify  EPA  at  least  90  days 
before  they  manufacture  or  import  a 
new  chemical  substance  for  commercial 
purposes.  A  new  chemical  substance  is 
any  substance  that  is  not  on  the 
inventory  of  existing  substances 
compiled  bv  EPA  under  section  8(b)  of 
TSCA.  Section  5(h)(4)  of  TSCA 
authorizes  EPA,  upon  application  and 
by  rule,  to  exempt  the  manufacturer  or 
importer  of  any  new  chemical  substance 
from  part  or  all  of  the  provisions  of 
section  5  if  the  Agency  determines  that 
the  manufacture,  processing, 
distribution,  use,  or  disposal  of  the  new 
chemical  substance  will  not  present  an 
unreasonable  risk  of  injury  to  hiunan 
health  or  the  environment. 

B.  History 

In  1984,  the  Agency  published  a 
TSCA  section  5(h)(4)  rule  granting  an 
exemption  for  i>ersons  who  manufacture 
or  import  certain  polymers,  set  out  at  40 
CFR  723.250.  This  rule  was  developed 
in  response  to  petitions  by  chemical 
industry  groups.  Notice  of  receipt  of  the 
petitions  from  industry  groups  was 
published  at  46  FR  54688  on  November 
3, 1981.  Th^  proposed  exemption  rule 
was  published  at  47  FR  33924  on 
August  4, 1982  and  the  final  exemption 
rule  was  published  at  49  FR  46066  on 
November  21, 1984. 

Since  promulgation  of  the  1984 
polymer  exemption  rule  (the  "1984 
exemption"),  the  Agency  has  reviewed 
over  9,000  polymers  in  the  90-d8y 
premanufactiire  notification  (PMN) 
rt  /iew  process  and  over  1,500  polymers 
submitted  as  polymer  exemption 
notices.  In  the  course  of  performing 
hazard  and  risk  assessments  for  these 
polymers,  the  Agency  has  established 
informal  guidelines  for  identifying 
polymeric  substances  that  do  not 

E resent  an  unreasonable  risk  to  human 
ealth  or  the  environment.  These 
guidelines  are  based  on  (1)  an  ongoing 
review  of  the  available  literature  on  the 
toxicity  of  polymers,  (2)  analyses  of 
various  samples  of  the  PMN  polymer 
data  base,  (3)  information  provided  by 
outside  groups  during  and  subsequent 
to  development  of  the  1984  exemption, 
and  (4)  the  professional  judgment  of 
EPA  staff  scientists. 

The  Agency  would  like  to  bring  the 
1984  polymer  exemption  criteria  into 
closer  alignment  with  the  internal 
criteria  currently  being  used  to  assess 
hazards  of  polymers.  The  Agency 
believes  that  expansion  of  the  1984 
exemption  criteria  would  increase  the 
number  of  polymeric  substances  eligible 


for  exemption  and  would  result  in 
resource  savings  to  industry  and  the 
EPA  without  decreasing  or 
compromising  the  level  of  risk 
reduction/management  afforded  by  a 
90-day  review  of  these  same  substances. 
The  Agency  is  also  proposing  to  reduce 
the  Information  requirements,  limit  the 
Agency  review,  and  change  the  timing 
of  notice  of  manufacture  for  these  "low 
risk"  polymers.  OvereU,  these 
amendments  constitute  a  substantia] 
revision  of  the  existing  rule. 

D.  Proposed  Amendments 

A.  Summary  of  Proposed  Amendments 

1.  Definition  of  exemption  category. 
To  be  considered  for  exemption, 
substances  must  meet  the  definition  of 
polymer  in  the  rule.  EPA  is  proposing 
to  amend  the  definition  of  "polymer"  to 
adopt  the  exact  wording  of  the 
international  definition  of  polymer 
which  was  agreed  upon  at  the 
Organization  of  Economic  Cooperation 
and  Development  (OECD)  Ejtpert  Group 
Meetings  on  Polymers  held  in  Toronto, 
Canada  in  January,  1990  and  in  Paris. 
France,  in  October,  1991.  The  definition 
is  based  on  the  1984  polymer  exemption 
definition  with  minor  modifications.  As 
with  the  cvurent  definition,  the 
amended  definition  ensures  that  exempt 
substances  have  the  structural 
characteristics  common  to  the  category 
of  substances  on  which  EPA  has  based 
its  no  unreasonable  risk  finding. 

2.  Classes  of  polymers  ineliffole  for 
exemption.  Section  723.250(d)  of  the 
1984  exemption  established  certain 
classes  of  polymers  that  are  ineligible 
for  exemption.  As  with  the  1984 
exemption,  polymers  that  degrade, 
decompose,  or  depolymerize  would 
remain  ineligible  for  exemption  under 
this  proposal.  In  addition,  polymers  that 
are  prepared  from  monomers  or  other 
reactants  that  are  not  on  the  TSCA 
Inventory,  and  water-absorbing 
polymers  with  molecular  wei^ts  (M\\') 
equal  to  or  greater  than  10,000  daltons 
would  be  added  to  the  list  of  ineligible 
polymers.  This  proposal  would  amend 
certain  restrictions  contained  in  the 
1984  exemption  for  cationic  polymers 
and  polymers  that  contain  certain 
particular  elements.  Under  the  proposal, 
the  restriction  on  polymers  that  contain 
certain  reactive  functional  groups  that 
are  intended  or  reasonably  anticipated 
to  undergo  further  reaction  would  be 
moved  from  paragraph  (d)  and  included 
as  part  of  the  eligibiUty  criteria  for 
polymers  with  MW  equal  to  or  greater 
than  1,000  and  less  than  10,000  at 

§  723.250(e)(1).  Finally,  the  followina 
classes  of  polymers  would  no  longer  be 
ineligible  for  exemption:  (a)  polymers 


that  contain  less  than  32  percent  carbon: 
(b)  biopoiymers,  their  synthetic 
equivalents,  and  modifications  and 
derivatives  of  biopolymers;  and  (c) 
polymers  made  frt>m  reactsnts  that 
contain  halogen  atoms  ov  c^ano  groups 

3.  Polymers  eligible  for  the  exemphcru. 
Pol>'mere  with  number-average  M\V 
greater  than  1,000  and  polyesters  that 
are  made  from  a  specified  list  of 
reactants  would  remain  eligible  fcr 
exemption.  However,  under  this 
proposal,  the  Agency  would  set  limits 
on  oligomer  content  and  reactive 
functional  groups  for  polymers  with 
number-average  MW  equal  to  or  greater 
than  1,000  and  less  than  10,000.  In 
addition,  polymers  with  number^ 
average  MW  equal  to  or  greater  than 
10,000  and  restricted  oligomer  content 
would  also  be  eligible  for  exemption, 
with  certain  restrictions  relating  to  *■ 
potential  inhalation  exposure  of 
respirable  water-insoluble  polymer 
particles.  Polyesters  would  remain 
eligible. 

4.  General  provisions.  To  qualify  for 
this  exemption,  manufactums  and 
importers  would  be  required  to  submit 
an  abbreviated  notice  within  30- 
calendar  days  after  first  manufacture  or 
import  of  an  eligible  polymer  instead  of 
21  days  prior  to  manufacture  (import)  as 
required  in  the  1984  exemption.  In  this 
preamble  and  under  the  rule,  references 
to  "manufacture"  and  "maoufecturer" 
include  "import"  and  "importer", 
respectively,  as  defined  in  the  PMN  rule 
and  as  referenced  in  this  rule. 

Submission  of  specific  information  on 
the  polymer  would  still  be  required, 
although  the  Agency  proposes  to 
eliminate  certain  data  reqiiirements, 
including  information  on  production 
volume,  use,  residual  reactant  contenf, 
impurities,  and  byproducts. 

With  the  elimination  of  the  obligation 
to  report  many  data  elements,  the  use  cf 
EPA  Form  7710-25  would  not  be 
required.  In  its  place,  the  Agency  would 
require  submission  of  an  abbreviated 
form  which  would  limit  the  information 
requirements  to  the  following  elements: 
(a)  submitter  identification  (company 
name,  name  of  authorized  officia) 
technical  contact,  telephone  number  of 
technical  contact,  site  of  manufacture  or 
import),  (b)  date  of  commencement  ci 
manufacture  or  import,  (c)  type  of 
polymer  exemption,  (d)  chemicsJ 
identity,  and  (e)  certification  that  the 
polymer  meets  the  condibons  of  the 
exemption  and  that  submitters  will 
provide  worker  protectioD  or 
appropriate  engineering  controls  to 
mitigate  worker  exposure  where 
exposure  to  high  MW. water-insoluble 
polymera  in  respirable  particle  size  is 
possible. 
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Under  the  proposal,  poljrmer  identity 
would  be  described  by  a  Chemical 
Abstracts  (CA)  Index  Name  or  CA 
Preferred  Name  in  conformance  with 
chemical  identity  requirements  for  all 
section  5  notices  being  proposed  today 
in  the  Federal  Register  in  a  separate 
action  under  40  OPR  part  720.  As 
required  with  the  submission  of  all 
section  5  notices,  submitters  must 
provide  all  health  and  safety  data  in 
their  possession  or  control  with  their 
notice. 

Under  the  proposal,  the  Agency 
would  maintain  a  separate  list  of 
exempted  polymers  for  information 
retrieval  purposes,  but  would  no  longer 
add  these  substances  to  the  Inventory. 
Under  the  1984  exemption,  substances 
are  added  to  the  Inventory  after  receipt 
of  a  Notice  of  Commencement  of 
Manufacture  or  Import.  Such  substances 
are  listed  with  restrictions  on  residual 
monomers,  reactants,  and  low  MW 
species,  as  reported  in  the  notice,  and 
can  only  be  manufactured  within  those 
prescribed  limits. 

As  with  the  1984  exemption, 
submitters  would  be  required  to 
maintain  certain  records.  Under  the 
proposal,  submitters  would  be  required 
to  maintain  a  copy  of  the  exemption 
notice  at  the  reported  site  of 
manufacture  or  import,  along  with 
information  that  demonstrates 
compliance  with  the  exemption, 
including  analytical  data  that 
substantiates  the  submitter's  claim  of 
eligibiUty  under  criteria  established  for 
minimum  number  average  MW  and 
restricted  oligomer  content. 

B.  Discussion  of  the  Proposal 

The  proposed  rule  adopts  many  of  the 
provisions  of  the  1984  polymer 
exemption.  However,  as  discussed 
above,  some  of  the  provisions  of  the 
1984  exemption  have  been  amended  in 
light  of  the  Agency's  experience  gained 
by  its  review  of  over  10,000  new 
polymeric  substances.  A  discussion  of 
these  changes  follows: 

1.  Definition  of  polymer.  Under  the 
proposal,  the  definition  of  polymer  in 
the  1984  exemption  would  be  revised  to 
conform  with  the  international 
dehnition  of  polymer  recently  adopted 
by  OECD  Member  Countries,  including 
the  United  States,  Canada,  Japan,  and 
the  Commission  of  European 
Communities.  The  revised  definition 
retains  the  meaning  and  purpose  of  the 
1984  exemption  definition  of  polymer. 
The  term  "monomer  unit",  which 
would  replace  the  non-standard  term 
"internal  subunit",  would  continue  to 
define  a  grouping  that  is  Unked  to  two 
or  more  other  molecules.  Consequently, 
polymer  molecules,  defined  as 


containing  "at  leut  three  monomer 
units  which  are  covaleotly  bound  to  at 
least  one  other  mcmomer  unit  or  other 
reactant".  would  continue  to  require  at 
least  four  precursor  units,  as  in  the 
current  definition.  The  difference  is 
that,  under  the  proposal,  at  least  three 
of  the  units  must  be  internal,  as  opposed 
to  only  two  in  the  current  version; 
further,  one  of  the  non-internal 
groupings  could  come  from  an  "other 
reactant"  as  well  as  from  a  monomer. 
The  first  change  is  slightly  more 
restrictive  and  the  second  sfightly  less 
restrictive  than  the  present  definition. 
The  net  efiect  of  the  change,  made  to 
simplify  agreement  with  protocols  of  the 
OECD,  is  expected  to  be  minimal. 
"Monomer"  and  "reactant"  would 
remain  as  defined  in  the  1984 
exemption,  and  are  consistent  with  the 
terms  used  for  purposes  of  Inventory 
reporting  and  premanufacture 
notification,  wherein  "reactants" 
includes  monomers,  chain  transfer  and 
cross-linking  agents,  monofunctional 
groups  that  act  as  modifiers,  and  other 
end  groups  if  they  are  incorporated  into 
the  polymer  molecule. 

2.  Polymers  ineligible  for  exemption. 
(a)  Exclusion  of  certain  polymers  that 
are  cationic  or  anticipated  to  become 
cationic  in  aquatic  environments.  The 
Agency  continues  to  have  ecotoxicity 
concerns  for  cationic  polymers  with 
specific  characteristics.  However,  under 
the  proposal  the  Agency  would  modify 
the  current  restriction  on  cationic 
polymers  at  §  723.250(d)(1)  to  provide 
that  certain  cationic  polymers  will  be 
eUgible  for  exemption  if  (i)  the  polymer 
is  a  soUd  material  that  is  not  soluble  or 
dispersible  in  water  and  will  be  used 
only  in  the  soUd  phase  (for  example, 
polymers  that  will  be  used  as  ion 
exchange  beads),  or  (ii)  the  equivalent 
weight  of  cationic  groups  (e.g.,  amine, 
phosphonium,  sulfoniiun)  in  the 
polymer  is  equal  to  or  greater  than 
5,000.  Equivalent  weight  means  the 
ratio  of  the  MW  to  the  number  of 
cationic  functional  groups. 

The  proposed  modifications  are  based 
on  the  following  considerations:  (1)  The 
Agency  has  concluded  that  if  a  cationic 
polymer  is  not  soluble  or  dispersible  in 
water,  it  will  not  be  available  in  the 
aquatic  environment  to  cause  toxicity  to 
aquatic  organisms  and  (2)  the  Agency 
has  found  that  polymers  with  a  cationic 
functional  group  equivalent  weight  of 
5,000  or  greater  do  not  have  sufficient 
cationic  characteristics  to  cause  the 
environmental  effects  seen  in  materials 
that  have  higher  cationic  charge 
densities.  There  are  many  cationic 
polymers  that  are  submitted  as  PMNs 
and  receive  low  hazard  ratings  for 
health  or  environmental  effects,  but  are 


not  eligible  for  the  polymer  examptioD 
as  it  is  currently  written.  The  above 
modifications  would  inoMse  the 
number  of  polymers  eligible  for  this 
exemption,  without  compromising  the 
level  of  risk  assessment/management 
these  polymers  would  otherwise  receive 
in  a  full  90-day  PMN  review. 

The  Agency  is  taking  this  opportunity 
to  clarify  an  issue  tbat  nas  cauMd 
confusion  to  companies  submitting 
polymer  exemption  notices  in  the  past: 
For  purposes  of  the  1984  polymer 
exemption,  the  Agency  considers  all 
amines  (primar)',  secondary,  tertiary 
amine,  and  quaternary  ammonivim)  as 
groups  that  are  cationic  or  anticipated  to 
become  cationic  in  aquatic 
environments.  Based  on  the  definition 
of  "cationic  polymer"  in  the  1984 
exemption,  any  polymer  that  contains 
even  one  amine  group  is  excluded  fi'om 
exemption.  As  a  result,  many  polymers 
with  very  high  amine  equivalent 
weights  (that  is,  very  low  amine 
content),  such  as  polyamides,  are 
excluded  from  the  1984  exemption. 
Under  this  proposal,  polymers 
containing  cationic  functional  groups 
may  be  eligible  for  exemption  if  the  total 
equivalent  weight  of  cationic  groups  is 
5,000  or  greater.  All  amine  containing 
polymers  with  amine  equivalent 
weights  of  less  than  5,000  would  be 
excluded  fi^m  eligibiUty  imder  this 
category. 

(bj  Exc7usJon  of  polymers  with  certain 
weight  content  of  certain  elements.  The 
rule  would  conthiue  to  exclude  from 
eligibility  for  exemption  polymers 
containing  certain  levels  of  particular 
elements  if  they  are  present  as  an 
integral  part  of  the  polymer  structure,  or 
present  as  coimterions  in  the  polymer. 

Elemental  limitations  were  denned  in 
the  1984  exeniption  and  the  Agency 
believes  that  the  discussion  and 
rationale  for  many  of  the  elemental 
limitations  in  the  1984  exemption  rule 
preamble  and  1982  proposed  rule  are,  in 
general,  appropriate  for  this  proposed 
rule.  However,  the  Agency  is  proposing 
to  expand  the  list  of  allowable  elements 
set  out  at  §  723.250(d)(2)(ii)(B)  and  (C) 
to  include  chlorine,  bromine,  and  iodine 
as  the  monatomic  counterions;  and 
fluorine,  chlorine,  bromine,  and  iodine 
as  covalently  bound  to  carbon. 
Currently,  the  Agency's  internal  review 
criteria  do  not  identify  concerns  for 
polymers  based  solely  on  the  fact  that 
the  above  mentioned  halogens  are 
present  in  a  polymeric  substance  as  a 
covalently  bound  substituent  or  as  a 
counterion.  Therefore,  the  EPA  believes 
it  appropriate  to  allow  for  these 
elements  to  be  present  in  exemptible 
polymers.  The  provisions  at  proposed 
§  723.250(e)(1)  would  exclude  reactive 
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fimctlanal  groups.  indiKlmg  reactive 
halogsn  containing  groups,  and  would 
continue  to  limit  the  axamptibte 
■ubatances  to  those  detarminad  to  be  of 
lowest  concern.  The  Agency  solicits 
comment  on  and  suggestions  (with 
rationale)  for  these  and  any  other 
elements  to  be  added  to  these  categories. 

(c)  Exclasion  copolymers  that 
degrade,  decompose,  or  depofymerize. 
The  rule  would  continue  the  exclusion 
at  S  723.250(dU3)  for  polyiners  that  are 
desipied  at  reasonahly  anticipated  to 
substantially  degrade,  decompose,  or 
depolymerize,  including  those  polymers 
that  could  substantially  decompose  after 
manu£scture  and  use.  even  though  they 
are  not  actually  intended  to  do  so.  The 
Agency  believes  that  such  polymers  are 
likely  to  degrade  to  low  MW  species 
and/or  residual  reectants  whidi  present 
some  of  the  major  risks  associated  with 
such  polymers.  The  1984  exemption 
contains  this  same  provision,  and 
discussions  on  the  topic  can  be  found  in 
the  19B4  exemption  nile  and  the  1982 
proposed  rule.  The  Agency  believes  the 
discussion  and  rationale  for  excluding 
poWmers  that  may  degrade,  decompose, 
or  depolymerize  is  appropriate  for  this 
proposed  rule  as  well. 

(a)  Exclusion  of  polymers  that  are 
prepared  from  monomers  or  other 
reactants  that  are  not  already  on  the 
TSCA  inventory.  Under  the  proposal, 
polymers  that  ara  prepared  from 
monomers  or  other  reactants  that  are  not 
on  the  TSCA  Inventory  would  be 
ineligible  for  exemption  at 
S  723.250(d)(4).  Hazard  concerns  for 
polymers  are  often  based  on  a  concern 
for  residual  monomers  or  other  reactants 
in  the  pol3rmer.  Under  the  proposal, 
information  on  levels  of  residual 
monomers  or  other  reactants  would  no 
longer  be  required  on  the  notice  form. 
Instead,  the  evaluation  and  regulation  of 
any  potential  risks  posed  by  existing 
rh^iTTiirnU  that  may  be  presmt  as 
residuals  in  the  polymer  would  be 
addressed  by  a  separate  EPA  program 
under  other  TSCA  authorities  such  as 
section  4  and  section  6.  Accordingly, 
the  Agency  proposes  to  restrict  this 
exemption  to  those  polymers 
manufactured  using  only  Inventory- 
hsted  constituent  monomers,  chain 
transfer  agents,  initiators,  or  other 
substances  that  are  present  as  an 
integral  part  of  the  polymer  structure  or 
are  present  as  counterions  in  the 
polymer.  ConsequenUy,  the  Agency  will 
still  have  the  option  of  reviewing 
polymers  that  contain  new  cheimcal 
monomers  or  other  reactants  through 
the  full  PMN  process  and  regulating  any 
new  substances  of  concern  that  may  be 
present  as  residxial  monomers  or 
reactants. 


(e)  EmJuMkm  of  watei^bsoibing 
pofymers  with  number-average  MW 
equal  to  orgnater  than  lOjOOO  dahons. 
Under  the  proposal,  watar-abaorfaing 
polymers  l^vinfi  MW  of  10,000  dahons 
or  greater  would  be  ineli^bk  for  the 
exemption  at  $  723.250(dn5).  A  water- 
abaorfaing  potjnnaer  is  defined  as  a 
polymeric  aubataoca  that,  either  in 
whole  or  in  part,  increasea  its  volume 
when  in  contact  with  water.  EPA 
believes  that  this  category  of  polymers 
should  not  be  eligible  for  the  polymer 
exemption  based  on  TSCA  section  8(e) 
data  recently  received  by  the  Agency  on 
a  vrater-abaoifaing  polyacrylate  polymer 
with  a  MW  in  excess  of  1  milliim 
dahons.  Preliminary  data  report 
squamous  cell  cardnoma  and  bronchio- 
alveolar  carcinomas  in  a  2-year 
inhalation  study  in  rats.  The  exposure 
concentrations  vrare  0.05, 0.2.  and  0.8 
mg/m' .  Preliminary  pathology  reports 
state  that  cancer  was  observed  in  the 
two  highest  concentrations.  Siaca  this 
polymer  has  a  MW  in  excess  of  1 
million  daltons,  no  remaining  reactive 
functionalities,  and  no  residuals  with 
MW  less  than  1,000  dahons,  the  Agency 
believes  that  the  water-absorbing 
properties  of  the  polymer  may  have  a 
role  in  the  carcinogenicity  findings. 
Based  on  the  toxicity  data  that  have 
been  received  by  EPA  to  date,  the 
Agency  is  unable  to  establish  an  exact 
MW  limit  for  water^absorbing  polymers. 
However,  the  Agency  behoves  that  it  is 
reasonable  to  set  the  number-average 
MW  exclusion  for  water-absorbing 
polymers  at  10,000  dahons.  As 
discussed  later  in  this  Unit,  polymers 
with  a  number-average  MW  of  less  than 
10,000,  in  ganaral,  can  be  expected  to  be 
absorbed  b^  the  lung  and  therefore  have 
different  detoxification  mechanisms 
avaiM>le  to  mitigate  potential  health 
hazards. 

3.  Eliminaticm  of  specific  exclusions 
contained  in  the  1984  exemption.  In  the 
current  proposal,  the  Agency  has 
removed  three  of  the  exclusion  criteria 
present  in  the  1984  exemption  at 
§  723.250(dK2),  (4).  and  (5)  including  (a) 
polymers  containing  less  than  32 
percent  carbon,  (b)  biopolymers,  and  (c) 
polymers  manufactured  from  reactants 
containing  balogMi  atoms  or  cyano 
groups.  A  discussion  on  why  tnese 
limitations  were  removed  is  presented 
below. 

a.  Polymers  containing  less  than  32 
percent  carbon.  The  1984  rule  at 
§  723  250(d)(2)  excludes  from 
exemption  ehgible  polymers  with  less 
than  32  percent  carbon  by  weight.  This 
exclusion  was  intended  to  limit 
availabiUty  of  the  exemption  to  the 
types  of  polymers  that  have  been 
frequently  reviewed  in  the  New 


Chemicala  Piagram.  The  lequirement 
that  polymars  must  contain  greater  than 
32  percant  carbon  was  an  added 
safeguard  to  prevent  exotic,  or 
imfuniliar,  types  of  polymero  from 
being  eligible  for  the  exemption.  Based 
on  its  experience  reviewing  over  10.000 
section  5  notices  for  polymers  since 
1979,  EPA  has  seen  very  few  polymers 
with  less  than  32  percant  carbon  and 
those  notices  seen  have  been  rated  as  of 
low  concern. 

The  Agency  now  believes  that  the 
other  criteria  that  must  be  mat  for  a 
substance  to  qualify  for  the  pofymer 
exemptions  will  provide  sufficient 
restriction  to  the  types  of  polymers  that 
would  be  ehgible  tor  exemption,  and 
therefore  removal  of  the  32  percent 
carbon  limitation  isiustifieo. 

b.  Biopolymers,  The  1984  rule 
excludes  from  exemption  eligibihty  at 
§  723.250(d)(4)  biopolymera,  synthetic 
equivalents  of  biopolymers,  and 
derivatives  and  modifications  of 
bio{>olymer8.  The  Agency  now  beUeves 
that  this  condition  can  be  removed 
entirely.  Biopolymers  were  originally 
excluded  from  the  polymer  exemption 
based  on  EPA's  limited  experience  with 
these  compoimds,  the  variety  of 
substances  within  the  class,  and  the 
potential  wide  range  of  uses  for  such 
polymers.  The  number  of  biopolymers 
reviewed  as  full  PMNs  has  been  small, 
and  therefore  EPA  still  has  only  limited 
experience  with  these  compounds. 
However,  EPA  has  had  sufficient 
experience  with  many  other  classes  of 
polymers  to  believe  that  biopolymers 
that  meet  the  exemption  criteria  will  not 
pose  an  unreasonable  risk  of  injury  to 
human  heelth  or  the  environment.  The 
Agency  believes  that  biop>olymers  that 
may  be  of  concern,  such  as  proteins  and 
antibodies,  would  not  be  eligible  for  the 
polymer  exemption  due  to  the  fact  that 
they  would  not  fall  within  the  polymer 
definition  in  the  exemption  because 
they  have  a  discrete  MW.  In  order  to  be 
a  "polymer",  polymer  molecules  must 
be  distributed  over  a  wide  range  of  MW. 
As  an  example,  the  highfy  toxic  protein 
ricin  has  a  definite  structure  and  a 
discrete  MW  and  would  therefore  not  be 
eligible  for  the  polymer  exemption. 

c  Polymers  manufactured  from 
reactants  containing  halogen  atoms  or 
cyano  groups.  Based  on  an  aiulysis  of 
health  and  ecotoxidty  concerns  for 
polymers  received  as  non-exempt  PMNs 
subject  to  the  90-day  review,  the 
Agency  now  beUeves  that  this 
requirement  is  unnecessarily  restrictive 
and  should  be  eliminated  altogether. 

The  Agency's  intent  in  excluding 
polymers  that  contain  halogen  or  c>'ano 
groups  bom  exemption  eligibihty  was. 
as  stated  in  the  polymer  exemption  rule 
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of  1984,  to  "exclude  polymers  that 
contain  low  MW  species  or  residual 
substances  composed  of  halogen  atoms 
or  cyado  groups".  Information  from  the 
PMN  database  shows  that  when  the 
content  of  low  MW  species  of  cyano-  or 
halogen-containing  polymers  is  below 
the  levels  specified  by  the  proposed 
eligibility  requirements  for  polymers 
with  number-average  MW  of  1,000  or 
greater  and  less  than  10,000  (and 
oligomer  content  less  than  10  percent 
below  MW  500  and  less  than  25  percent 
below  MW  1,000),  the  EPA.  in  general, 
has  low  concern  for  the  polymer. 
Further,  EPA  also  has  low  concern  for 
polymers  with  MW  of  10,000  or  greater 
(and  oligomer  content  less  than  2 
percent  below  MW  500  and  less  than  5 
percent  below  MW  1,000).  Since,  in  the 
proposed  exemption,  eligible  polymers 
may  be  made  only  from  Inventory-listed 
monomers  or  other  reactants,  any 
remaining  concerns  over  residual 
monomers  can  be  dealt  with  under  other 
TSCA  authorities  such  as  section  6.  The 
proposed  exemption  criteria  address  the 
Agency's  concerns  for  all  low  MW 
species  including  those  containing 
halogen  or  c>'ano  groups.  It  is  hoped 
that  the  benefit  of  allowing 
manufecturers  to  commence  production 
of  more  polymers  eligible  for  exemption 
will  provide  incentive  to  submitters  to 
manufacture  materials  with  low 
concentrations  of  oligomeric  species. 

Further,  as  a  matter  of  policy,  EPA  has 
not  taken  action  on  a  PK<D>I  pralymer 
imder  section  5(e)  when  the  only 
concern  was  for  an  existing  chemical 
.  present  as  unreacted  monomer,  i.e., 
residual  monomer.  Under  this  proposal, 
only  polymers  manufactured  from 
*  Inventory-listed  monomers  would  be 
eligible  for  exemption.  Since  the 
proposed  criteria  would  restrict  low 
MW  species  and  any  residual  monomers 
would  be  existing  chemical  substances 
that  would  be  addressed  by  a  separate 
EPA  program,  the  Agency  believes  that 
a  separate  exclusion  from  polymer 
exemption  eUgibility  for  halogen-  and 
cyano-  containing  polymers  is  no  longer 
necessary.  The  Agency  believes  that 
concerns  for  residual  monomers  in 
general  and  specifically  those 
containing  halogen  or  cyano  groups 
would  best  be  handled  lay  an  existing 
chemicals  program  initiative,  and  not  on 
a  case-by-case  basis  ^der  section  5  in 
the  new  chemicals  program. 

4.  Polymers  eligible  for  the  exemption 
(§  723.250).  The  Agency  is  proposing  to 
amend  the  exemption  criteria  for 
polymers  of  l.Ooio  MW  or  greater  by 
establishing  two  MW  ranges  with 
restricted  oligomer  content.  Section 
723.250(e)(1)  would  set  out  exemption 
criteria  for  polymers  with  number- 


average  MW  equal  to  or  greater  than 
1,000  and  less  than  10,000,  while 
$  723.250(e)(2)  would  set  out  criteria  for 
polymers  with  nimiber-average  MW 
equal  to  or  greater  than  10,000.  The 
exemption  criteria  for  polyester 
polymers  manufactured  using  certain 
specified  precursors  would  be  retained 
under  this  proposal  and  redesignated  at 
S  723.250(e)(3).  Under  the  proposal, 
polymers  eligible  for  exemption  include 
the  following: 

a.  Polymers  with  number-average  MW 
equal  to  or  greater  than  1,000  and  less 
than  10.000.  Section  723.250(e)(1) 
would  exempt  polymers  Mrith  number 
average  MW  equal  to  or  greater  than 
1,000  and  less  than  10,000  (and 
oligomer  content  less  than  10  percent 
below  MW  500  and  less  than  25  {wrcent 
below  MW  1,000)  provided  the  polymer 
also  meets  the  following  criterion:  the 
polymer  may  not  contain  reactive 
functional  groups  that  are  intended  or 
reasonably  anticipated  to  undergo 
further  reaction  as  specified  in 
§723.250(e)(l)(ii). 

i.  Restrictions  on  number  average  MW 
and  oligomer  content.  As  stated  in  the 
preamble  language  to  the  1984 
exemption  publi^ed  in  the  Federal 
Register  on  November  21, 1984  (49  FR 
46081)  the  selection  of  MW  as  a  risk- 
limiting  criterion  rests  on  two 
principles.  First,  a  chemical  must  be 
absorbed  by  an  organism  in  order  to 
cause  an  adverse  health  or  ecological 
effect,  other  than  direct  contact  efiiacts. 
Secondly,  the  ability  of  a  molecule  to 
pass  through  membranes  and  therefore 
be  absorbed  by  organisms  generally 
decreases  with  increasing  MW  (size). 

Based  on  these  principles,  the  Agency 
believes  that  low  MW  species  content 
provides  an  appropriate  indication  of 
the  concerns  that  EPA  has  for  polymers, 
namely,  the  content  of  potentially 
absorbable  low  MW  compounds.  The 
proposal  would  include  restrictions  on 
the  percentage  of  low  MW  components 
directly  derived  from  the  monomers  or 
other  reactants  for  §  723.250(e)(1) 
polymers.  The  proposed  criteria  would 
require  that  oligomer  content  be  less 
than  10  percent  below  MW  500  and  less 
than  25  percent  below  MW  1,000.  These 
values  are  based  on  a  retrospective 
study  conducted  on  over  100  polymers 
rated  as  having  low  concern,  including 
their  accompanying  test  data,  an 
assessment  of  their  p>otential  to  cause 
human  health  effects  and  environmental 
toxicity,  and  a  rating  of  the  expected 
amount  of  toxicity.  This  study,  entitled 
"Evaluation  of  Tentative  Terminations 
in  New  Chemical  Review,"  is  available 
in  the  public  docket  for  this  rulemaking 
(OPPTS-50594). 


The  1984  polymer  exemption  reqiiires 
companies  to  supply  information  on 
low  MW  species  content,  but  these  data 
are  not  part  of  the  criteria  for  eligibility. 
Based  on  the  1984  polymer  exemption, 
companies  are  legally  boimd  to 
manufacture  polymers  with  equal  to  or 
less  than  the  percent  of  low  MW  spedes 
and  residual  monomer  concentrations 
reported  in  the  polymer  exemption 
notice  for  a  new  substance.  If  a  company 
desires  to  manufacture  a  polymer  with 
higher  amounts  of  low  MW  species  or 
residual  reactants  than  were  reported  in 
the  polymer  exemption  notice,  than  a 
second  polymer  exemption  application 
or  a  PUDi  must  be  filed.  In  the  proposed 
approach,  companies  would  be  free  to 
manufacture  a  polymer  for  which  they 
had  filed  a  polymer  exemption  notice 
with  any  MW  characteristics  or  residual 
reactant  content  desired,  as  long  as  the 
percentages  of  low  MW  si}ecie8  did  not 
exceed  the  levels  specified  in  the 
exemption  criteria. 

ii.  Restriction  on  reactive  functional 
groups.  The  rule  would  exclude  from 
eligibility  under  the  §  723.250(e)(1) 
criterion  certain  polymers  that  contain 
reactive  functional  groups  that  are 
intended  or  can  reasonably  be 
anticipated  to  undergo  further  reaction. 
The  rule  also  would  amend  certain 
restrictions  in  the  1984  exemption. 

As  discussed  in  the  1984  exemption 
and  the  1982  proposed  rule,  polymers 
that  contain  reactive  functional  groups 
may  be  capable  of  reacting  with  tissues 
or  other  chemical  constituents  of  living 
organisms.  Absorption  of  polymers 
containing  reactive  functional  groups  is 
also  plausible  since  reactive  groups 
often  cause  sufficient  irritation  to 
disrupt  normal  cell  membrane  barriers 
and  facilitate  penetration. 

Consistent  with  §  723.250(d)(6)(ii)  of 
the  1984  exemption,  polymers  that 
contain  certain  reactive  functional 
groups  that  generally  lack  reactivity  In 
biological  settings  would  still  be  eligible 
for  the  exemption  imder  this  proposal. 
Therefore,  under  S  723.250(e)(l)(ii)(A)  of 
the  proposal,  polymers  containing  only 
the  following  reactive  and/or  other 
functional  groups  would  remain  eUgible 
for  the  exemption:  carboxyUc  add 
groups,  aliphatic  hydroxy!  groups, 
unconjugated  olefinic  groups  that  are 
considered  "ordinary",  butenedioic  add 
groups,  and  those  containing  conjugated 
olefinic  groups  contained  in  naturally- 
occxirring  fats,  oils,  and  caiboxylic 
acids.  Further,  based  on  the  Agisncy's 
experience  in  reviewing  polymers  since 
the  1984  exemption  was  promulgated, 
EPA  now  believes  that  the  following 
groups  generally  lack  or  have  low 
idverse  reactivity  in  biological  settings, 
and  is  therefore  proposing  to  add  them 
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to  the  above  list:  blodred  isocyanatea 
(includiiig  katoxiine-blodcad 
isoqfanataa)  thiols,  unconjugatod  oltrile 
groups,  and  halogens  (except  reactive 
balogen-ctaitainiDB  groups  such  as 
benzylic  or  allylic  nslides). 

iii.  Approach  to  establishing  other 
raoctiw  functional  group  equivahnt 
weights.  In  the  1964  exemption,  the 
Agenqr  estabtished  eouivalent  weight 
criteria  urtiicfa  allowea  low 
concentrations  of  reactive  functional 
groups  to  be  present  in  the  polymer 
mdeculee.  At  that  time  it  was  believed 
that  a  level  of  less  than  1  gram-fonnula 
weight  of  reactive  functional  groups  in 
10,000  grams  of  polyxaer  was  sufRdent 
to  ensure  that  the  reactive  functi<Hial 
group  was  substantially  diluted  by 
poiyineric  matraial.  Based  on  the 
Agency's  experience  in  reviewing 
poljrmsn  since  the  1984  exemptioa  was 
promulgated.  EPA  now  believes  that  the 
reactive  functional  group  eqidvalent 
weight  of  10,000  can  be  lovrared  to 
5,000.  fai  addition,  the  Agency  is  also 
proposing  to  establish  allowable 
equivalent  wei^ts  at  1,000  for  the 
combined  wei^t  of  certain  polymer 
reactive  functional  groups  other  than 
those  in  §  723.250(e)(l)(iiHA),  which 
would  not  have  an  equivalent  weight 
limit,  based  on  the  Agency's  lower  level 
of  concern  for  these  reactive  groups. 
These  groups  would  include  the 
following:  add  halides;  add 
anhvdrides;  aldehydes;  hemiacetals: 
metnylolamides,  -amines  or  -ureas; 
greetOT  than  C2  alkoxysilanes;  allyl 
ethers,  conjugated  olefins;  cyanates; 
epoxides;  imines;  and  unsubstituted 
positions  ortho  or  para  to 
phenolichydroxyl. 

All  other  reactive  functional  groups 
would  be  required  to  have  a  combined 
equivalent  weight  of  5,000  or  greater, 
induding  pendant  acrylates  and 
methacrylates,  aziridines, 
caibodiimides,  halosilanes, 
hydrosilanes,  hydrazines,  isocyanates. 
isothlocyanates.  alpha  or  beta  lactones, 
methoxy  or  ethoxy  silanes,  vinyl 
siilfones  or  analogous  compounds  and 
any  reactive  functional  group  not  Usted 
at  §  723.250(eMl)(ii)(A)  or  (B). 

This  proposal  would  increase  the 
number  of  pmlymers  ehgible  for 
exemption  under  this  category; 
however,  the  added  complexity  of  this 
approach  may  not  be  (ostified  relative  to 
the  number  of  additional  polymers  that 
might  be  made  eligible.  Spedfically,  the 
Agency  is  concerned  that  smaller 
businesses  or  those  with  limited 
technical  resources  would  have  trouble 
interpreting  the  exempticHi  criteria  for 
reactive  functional  groups,  if  die  groups 
are  complicated,  and  may  choose  not  to 
use  the  exemption  for  el^pUe  polymers. 


Such  persons  would,  of  course,  have  the 
option  of  tising  5,000  as  the  eouivalent 
\^^t  if  they  are  uncertain  wnether  a 
particular  reactive  functional  group  is 
listed  undw  §  723.250(eKlKii)(A)  and 
(B).  Therefore,  the  Agency  is  seekii^ 
comment  on  this  approaoi  and  the 
alternative  one  discussed  later  in  this 
documeoL 

EPA  believes  that  restricdona  on 
reactive  functional  groups  are  not 
necessary  for  polymers  with  a  number- 
average  MW  equal  to  or  greater  than 
10,000  because  pol3rmer8  at  this  sixa 
would  not  be  expected  to  be  absorbed 
by  bk^oglcal  systems. 

b.  Polymvs  with  number^verage  MW 
equal  to  WjOOO  or  greater.  Section 
723.250(eX2)  would  exempt  polymers 
with  number  average  WN  equal  to 
10.000  or  greater  (and  oligomer  caotmt 
less  than  2  percent  below  MW  500  and 
less  than  5  pncent  below  MW  1,000), 
provided  the  submitter  evaluates  the 
potential  for  inhalation  exposure  to 
respirable  partides  of  water-insolublfl 
polymers  and  provides  adequate 
notification  and  appropriate  protective 
measures,  if  warranted,  as  specified  at 
S  723.250(e)(2Ki)  through  (eU2}(v)  of  the 
proposed  rule.  The  Agency  is  proposing 
to  establish  a  separate  category  for 
polymers  with  number-evwage  MW 
equal  to  or  greater  than  10.000  becaiise 
this  category  of  polymers  is  not  readily 
absorbable  by  any  route  of  exposure; 
further.  low  MW  spedes  below  500  and 
1 ,000  will  be  restrlded  xmder  this 
proposal.  EPA  does,  however,  have  a 
concern  for  potential  effects  that  may  be 
caused  by  inhalation  of  respirable 
partides  of  watsr^insoluble  high  MW 
polymers.  In  the  1984  exemption,  the 
Agency  discussed  its  concern  lot 
potential  health  risks  such  as  the 
development  of  fibrosis  of  the  I\mg  or 
other  puhnonary  efiiects  that  may  result 
upon  inhalation  of  polymers  in 
particulate  form.  At  that  time  the 
Agency  believed  that  such  exposure  to 
polymer  particulates  was  generally 
limited  and  e3q>ected  to  be  of  low 
concern.  The  Agency  now  believes  that 
it  may  be  inappropriate  to  make  a  "no 
unreasonable  risk"  finding  for  high  MW 
water-insoluble  polymers  without 
requiring  evaluation  of  potential 
exposiue  to  respirable  partides  of  such 
polymers.  Thus  far,  the  Agency  has  no 
data  to  warrant  any  concern  for 
inhalation  toxicity  for  water  soluble 
polymers. 

Ine  Agency  has  received  TSCA 
section  8(e)  drta  thet  report  irreversible 
lung  damage  on  experimental  animab 
when  respirable  size  wster-insohibJe 
polymer  aerosols  are  inhaled. 
Pulmonary  damage  induced  by 
inhalation  exposure  to  the  subject 


polymers  includes  chronic 
inflammatory  response,  lymphoid 
hyperplasia  in  mediastinal  or  bronchia! 
lymph  nodes,  nodular  histiocytosis  in 
mediastinal  or  bronchial  lymph  nodes, 
fibrotic  alveolar  lesions,  interetitial 
fibrosis  and  alveolar  tumors.  The  data 
also  demonstrate  that  the  onset  of  the 
polymer-induced  damage  may  be 
delayed  for  as  long  as  6  montns  after 
exposure.  The  toxidty  may  be  a  result 
of  "overloading"  the  dearance 
mechanisms  of  the  hmg:  however,  at 
this  time  the  Agency  does  not  have 
suffident  toxidty  data  to  either  confirm 
or  discount  the  "overload"  theory.  The 
Agency  does  not  have  siiffident  data  to 
determine  the  predse  MW  and/or 
structural  considerations  that  may 
fodhtate  the  mechanisms  causing 
toxidty,  although  data  received  to  date 
indicate  that  lung  toxicity  is  produced 
by  water-insohible  polymers  with  a  MW 
as  low  as  70,000  and  at  respirable 
concentrations  as  low  as  4  mg/m'. 

In  light  of  these  data,  EPA  has 
concerns  for  hmg  effects  firom  watei^ 
insoluble  polymers  with  MW  of  70,000 
or  greater.  Although  to  date  EPA  has  no 
inhalation  data  on  polymers  eligible  fior 
the  proposed  exemption  with  MW  of 
less  than  70,000.  adverse  lung  effects 
resulting  from  inhalation  exposure  to 
water-insohible  pol3rmer8  with  MW  of 
10,000-70,000  cannot  be  ruled  out 
Substances  in  the  10,000-70,000  MW 
range  are,  in  general,  not  readily 
absorbed  by  any  route  of  exposure.  Thus 
if  alternative  hmg  dearance 
mechanisms  are  overloaded,  hmg 
toxidty  would  be  expected  to  occur. 
Polymers  with  a  MW  of  less  than 
10,000,  in  general,  can  be  expected  to  be 
absorbed  by  the  hmg  and  therefore  have 
different  detoxification  mechanisms 
available  to  mitigate  potential  health 
hazards.  Further,  EPA  does  not  expect 
water-soluble  polymers  to  exhibit  lung 
toxidty  because  tney  are  expected  to 
rapidly  clear  the  respiratory  tract  and 
therefore  not  cause  an  overloading 
effect.  The  Agency  requests  comment  on 
the  MW  range  antidpated  to  produce 
toxidty. 

Currently,  the  New  Chemicals 
Program,  in  response  to  the  TSCA 
section  8(e)  data  referenced  above,  is 
more  rigorously  evahiattng  the 
inhalation  expostve  potential  of  water- 
insohible  pol3rmer8  with  MW  greater 
than  or  eoual  to  70^)00  that  are 
submittea  as  PMNs  or  polymer 
exemption  appHc^ons.  in  cases  where 
the  manufactiiring,  processing,  or  use  of 
such  polymers  is  expected  to  result  in 
exposure  to  respirame  pai  tides,  the 
Agency  would  use  its  regulatory 
authority  under  section  5(e)  to  Hmit 
human  exposure.  Under  section  5(e)  of 
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TSCA,  fte  Agency  can  lunit  or  control 
the  activities  associated  widi  a  diemical 
substance  if  such  activities  may  present 
an  unreasonable  risk  to  human  heaMi  or 
the  environment. 

Under  today's  proposal,  polymers 
ranging  from  10,000-7X),000  dahons 
(with  me  exception  of  water-absorbing 
polymers  ineligible  at  $  723.250(dH5)) 
would  be  eligible  for  the  exemption, 
provided  the  manufectxffer  evaluates 
potential  inhalation  exposure,  and  if 
such  exposure  exists,  implements 
certain  procedural  safeguards  to  control 
ii^alatkni  exposure.  This  approach 
would  allow  the  Agency  to  make  a 
determination  for  puipodes  of  section 
5(h)(4)  of  TSCA  that  this  category  of 
polymers  will  not  present  an 
unreasonable  risk  to  human  heel^  or 
the  environment.  Fiirtber,  until  more 
definitive  defta  on  the  inhalation  toxicity 
of  high  MW  p<riyroers  are  submitted  to 
EPA  for  review,  the  Agency  believes 
that  the  additional  requirements  for  this 
MW  range  are  a  reasonable  response  to 
the  TSCA  section  8(e)  data  received. 

The  Agency  has  considered  several 
alternatives  for  dealing  with  potential 
lung  eRdcts  in  the  context  of  the 
polymer  exemption  which  are  described 
in  Unit  in  of  this  preamble.  Under  the 
proposal,  manufacturers  of  water- 
insoluble  poljTTiers  with  MW  of  10,000 
or  greater  would  be  required  to  certify 
that  they  are  aware  of  the  potential  for 
harmfcl  hmg  effects  i^»oq  inhalatioa  of 
certain  high  MW  polymers,  and  would 
provide,  at  a  minimum,  woAer 
protection  in  the  form  of  a  NIOSH- 
approved  category  2lC,  23C,  or 
equivalent  respirators  if  there  is  a 
potential  for  inhalation  exposure  to  any 
respirable  particulates  of  the  exempted 
polymer.  Alternatively,  manufacturers 
could  insure  that  workplace  respirable 
dust  does  not  exceed  0.5  mg/m^,  as  an 
8-hour  TWA  based  on  present  data,  to 
reduce  worker  exposure.  Manufacturers 
would  be  required  to  notify  processors 
and  industrial  users  of  potential 
inhalaticHi  exposures  and  would  be 
required  to  cease  distribution  to 
customers  who  failed  to  provide  the 
prescribed  worker  protection  measures. 

The  Agency  believes  that  a  level  of  O.S 
mg/m^  will  provide  an  adequate  margin 
of  safety  in  light  of  the  data  and  that  this 
level  is  technologically  feasible.  The 
Agency  requests  comment  on  typical 
airborne  concentrations,  particle  sizes 
and  respirable  content  of  commercial 
products. 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  Permissible 
Exposi^re  Limit  (PEL)  for  respirable 
particulates,  not  otherwise  regulated  is 
5  mg/m'  (29  CFR  1910  1000)  as  an  8- 
hour  time-weighted  average  (TWA). 


EPA  assumes  that  caraimiies  are  in 
complioBce  with  the  OSHA  PEL  and  are 
controlling  employee  exposure  to  5  mg/ 
m'  or  below  by  using  engineering 
controls,  nspiratory  protectiai,  etc,  as 
required  by  the  standard.  However,  in 
light  of  the  data  noted  above,  EPA 
believes  it  is  reasonable  to  require  a 
lovra  limit  for  respirable  particulates  of 
water-insoluble  polymacs.  To  achieve 
compliance  with  the  O.S  mg/m' 
exposure  Umit  prop>08ed  by  EPA, 
additional  engineering  controls,  work 
practices,  good  housekeeping  practices, 
or  different  respiratory  protection  may 
be  needed.  EPA  prefers  the  use  of 
process  changes,  engineering  controls, 
and  work  practices  to  reduce  inhalation 
exposure  to  acceptable  levels,  and 
believes  that  in  many  cases,  companies 
already  in  compliance  with  the  OSHA 
PEL  of  5  mg/m^  would  be  able  to 
achieve  the  0.5  mg/m'  exposure  limit  by 
modifying  and  improving  the  existing 
work  practices,  housekeeping,  and 
maintenance  practices,  to  reduce  the 
amoimt  of  dust  generated,  or  by 
upgrading  engineering  controls  or 
respiratory  protection  currently  used. 
However,  EPA  realizes  that  the  OSHA 
PEL  does  not  apply  to  all  workplaces 
and  that  there  ore  different  PELs  for 
different  industry  groups  such  as 
construction.  EPA  requests  comments 
and  information  on  typical  airborne 
concentrations  of  respirable  high  MW 
pol)miers  and  airborne  particle  size 
distributions  maasiued  in  the 
workplace,  and  on  process  changes, 
engineering  controls,  work  practices, 
etc.,  that  would  be  needed  to  meet  the 
exposure  limit  of  0.5  mg/m^  for 
respirable  particulates  of  high  MW 
polymers. 

Ejcamples  of  process  changes  to 
reduce  inhalation  exposure  include 
manufacturing,  processing,  and  using 
materials  in  solution,  in  pellet  form,  or 
as  a  wet  cake  instead  of  drying  the 
material  and  handling  it  as  a  powder  or 
in  other  particulate  forms.  Application 
methods  other  than  spray  application 
(e.g.,  roller  coating,  dip  coating  ,  etc.) 
can  also  reduce  inhalation  exposure  as 
the  potential  for  aerosol  generation  is 
reduced.  In  addition,  good 
housekeeping  practices,  appropriate 
maintenance  and  good  worlc  practices, 
(e.g.,  wet  mopping  or  vacuiiming  spills 
instead  of  dry  sweeping,  repair  of  leaks 
as  soon  as  possible,  etc.)  can  also  reduce 
the  amount  of  dust  generated,  and  the 
potential  for  inhalation  exposure. 

Where  engineering  controls  are 
employed  as  an  altemativa  to 
respirators,  the  initial  exposure 
assessment  must  be  sufficient  to  insure 
that  the  airborne  concentration  of 
rwpirable  high  MW  polymers  does  not 


exceed  O.S  iBgffo?,  Id  woA  cases,  EPA 
recommends  out  would  not  lequlra 
personal  monitoring  and  requests 
coQHiieiits  on  e|n>ropriate  collection 
devices.  Raspiimle  cydone  dust 
samplers  which  are  commonlj  used  to 
differentiate  the  respirsible  fraction  from 
larger  particles  in  the  enosol  may  be 
inappropriate  for  high  MW  polymer 
materials.  The  performance  of  the  10 
mm  plastic  cydone  (vrhich  is  commonly 
used  to  collect  respirable  dust)  has  been 
critidzed  because  an  electric  charge  can 
accumulate  on  the  plastic  and  distort 
the  collecti(m  characteristics.  EPA 
encourages  the  use  of  an  impactor  or 
other  suitable  collection  device  for 
sample  collection  for  high  MW  polymer 
materials  and  is  interested  in  comments. 

c.  Polyester  polymers  manufocUued 
aoMyfrom  nocUmts  listed  at 
§  723.250(e)(3)-  The  Agency  has  had 
sufficient  experience  in  reviewing 
polymer  exemption  notices  for  polyester 
polymers  that  are  prepared  luing 
reactants  spedfiea  in  the  1964 
exemption  rule  that  the  Agency  does  not 
believe  such  polymers  represent  a  risk 
to  human  health  or  the  environment 
Accordingly,  the  Agency  believes  that 
these  polyester  polymers  should 
continue  to  be  migiole  for  exemption. 
The  only  diange  EPA  is  proposing  to 
this  exemption  is  the  deletion  of  a 
footnote  that  ^^ould  no  longer  be 
apphcable,  because  under  the  propoaal 
all  monomers  and  reactants  used  to 
manufacture  the  polymer  must  be  on  the 
TSCA  Inventory. 

There  are  many  polyester  pol3rnier 
reactants  that  are  not  induded  in  the 
1984  polyester  exemption  hst,  end  the 
Agency  has  had  requests  to  expand  tiie 
list.  Except  for  the  chemicals  currently 
listed  in  the  1984  exemption  rule,  the 
Agency  has  no  experience  in  evaluating 
pol3re8ter  reactants  in  a  shortened 
review  period.  Therefore,  the  Agency 
cannot  make  a  "no  unreasonable  risk" 
finding  for  "new"  polyester  reactants 
without  conducting  a  limited  review  of 
the  polymers  that  contain  the  "new" 
reactants. 

The  Agency  solidts  comment  on  the 
relative  merit  of  expanding  the  list  of 
polyester  reactants  and  also  requests 
suggestions  and  supporting  data  for 
adding  other  polywter  reactants  to  the 
current  list.  Potential  health  or 
environmental  effects  of  these  reactants 
will  be  evaluated  by  the  Agency  and  any 
low  concern  reactants  may  be  added  to 
the  liA  in  the  final  rule.  However,  in  the 
case  of  anhydrides,  whidi  were 
inadvertently  Usted  in  the  title  of  di  and 
tri  basic  add  reactants  in  the  1964 
exemption,  but  not  included  as  specific 
reactants,  EPA  still  does  not  believe  thM 
a  "no  unreasoB^tia  risk"  finding  can  be 
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made  for  this  class  of  substances  that  are 
used  as  reactants  for  polyester  polymers. 
Certain  anhydrides  are  known  to  be 
respiratory  and/cr  dermal  sensitizers 
and  cause  such  effects  at  concentrations 
as  low  as  50  mg/m'.  Based  on  these 
concerns,  the  Agency  believes  it  cannot 
justify  the  addition  of  anhydrides  to  the 
list  of  polyester  reactants. 

5.  Determination  of  eligibility.  The 
Agency  believes  that,  when  a  poljrmer  is 
manu&ctured  under  the  terms  of  the 
proposed  exemption,  it  is  reasonable  for 
the  manufactvirer  to  take  on  a  greater 
burden  to  demonstrate  eligibility  than 
luder  the  1984  exemption  because  EPA 
is  proposing  to  eliminate  its  pre- 
manmacturing  review  of  these  notices. 
Under  the  1984  exemption,  the  Agency 
did  not  require  that  submitters  perform 
analytical  measurements  of  the  physical 
and  chemical  properties  of  poJ>Tners, 
but  allowed  manufacturers  to  determine 
compliance  with  the  exemption 
conditions  on  whatever  basis  deemed 
appropriate  by  the  manufacturei'.  These 
included  using  past  experience  by 
correlating  observed  or  measured  values 
of  the  properties  of  similar  polymers  to 
the  poi>Tner  in  question,  using 
stoichiometric  relationships  based  on 
knowledge  of  the  starting  materials  and 
expected  reactions,  or  using  knowledge 
or  process  and  purification  steps. 

Under  this  proposal.  th» Agency 
would  no  longer  review  the  exemption 
notices,  prior  to  manufacture  of  the 
exempted  polymer.  Consequen^y,  the 
Agency  expects  the  manufacturer  to  take 
the  steps  necessary  to  ensure  that  a 
chemical  substance  is  eligible  for 
exemption.  Therefore,  the  Agency 
believes  that  it  is  necessary  to  require 
that  a  manufacturer  maintain 
appropriate  data  to  demonstrate  that  a 
substance  meets  the  eligibihty  criteria 
for  §  723.250(e)(1)  and  (e)(2)  to  ensure 
compliance  with  the  exemption.  This 
reouirement  would  not  apply  to  the 
polyester  exemption  at  paragraph  (e)(3), 
since  this  category  does  not  impose  a 
minimum  number-average  MVV  or 
restrict  oligomer  content  as  criteria  for 
eligibility. 

Under  §  723  250(l){2)(ii)(C)  and  (D)  of 
the  proposal,  the  Agency  would  require 
that  manufacturers  of  exempt 
substances  at  (e)(1)  and  (e)(2]  maintain 
appropriate  analytical  data  to 
demonstrate  that  the  polymer  meets  the 
minimum  number  average  MW  and 
corresponding  restrictions  on  oligomer 
content.  The  Agency  would  not  specify 
a  particular  analytical  method  to 
demonstrate  compliance  vhth  the 
eligibility  criteria,  but  would  allow  the 
manufacturer  to  use  an  appropriate 
method  of  analysis  that  generates  the 
data  to  verify  compliance  with  the 


criteria,  such  as  gel  permeation 
chromatography  or  vapor  pressure 
osmometry.  Performance  of  such 
analysis  would  be  required  prior  to 
commencement  of  manufacture  or 
import  in  accordance  with  the 
exemption. 

EPA  expects  that  if  conditions,  such 
as  reaction  temperature  or  sources  for 
feedstock  change,  manufacturers  vriU 
take  steps  to  determine  the  efiiect  of 
such  a  change  so  as  to  ensure  continued 
compliance  with  the  exemption.  The 
rule  would  require  that  manufacturers 
maintain,  at  the  site  of  manufacture, 
records  demonstrating  a  substance's 
ehgibility,  along  with  a  copy  of  the 
notice  submitteMd  to  the  Agency  upon 
commencement  of  manufacture  of  the 
exempted  substance.  Manufacturers 
must  follow  the  provisions  of  the 
exemption  for  reaearch  and 
development  (RAO)  activities  during  the 
period  of  evaluation  of  eligibility  of  a 
substance  under  the  exemption  criteria 
prior  to  actual  manufacture  under  the 
exemption  provisions.  Such  RkD 
activities  would  be  subject  to  the  R&D 
procedural  and  recordkeeping 
provisions  in  the  PMN  rule  at  §  720.36 
and  §  720.78,  respectively. 

6.  Timing  oj  notification.  The  notice 
procedure  being  proposed  at 

§  723.2S0(f)  would  require  that  the 
notice  be  filed  within  30  days  after 
manufacture  or  importation  for 
commercial  purposes  instead  of  21  days 
prior  to  manufacture  of  an  eUgible 
polymer  as  under  the  current 
exemption.  This  would  allow  EPA  to 
capture  some  basic  information  on  the 
exempted  poi>'mers  and  their 
manufacturers/importers  with  minima) 
rejMirting  burden  on  the  submitter.  EPA 
recognizes  that  one  of  the  major  benefits 
of  this  exemption  is  that  it  allows 
companies  to  respond  more  rapidly  to 
market  demand  and  to  intrcduce  new 
chemical  substances  more  quickly  into 
commerce. 

7.  Information  requirements.  The 
Agency  is  proposing  to  amend 

§  723.250(0  to  eliminate  certain  data 
elements  To  accommodate  the 
abbreviated  information  requirements, 
the  Agency  is  proposing  to  replace  EPA 
Form  No.7710-25  at  §  723.250(f)(1)  voth 
a  modified  form.  Some  of  the  1984 
exemption  information  requirements  at 
§  723.250(f)(2)  will  remain  the  same, 
including  manufacturer's  name,  type  of 
exemption,  generic  chemical  identity, 
and  test  data  and  other  data.  Other 
provisions  of  the  notice  contents  in  the 
1984  exemption  at  §  723.230(f)(2)  would 
be  revised  as  follows: 

a.  Site  of  manufacture.  The  Agency  is 
proposing  to  amend  this  requirement  at 


S  723.250(f)(2)(lii)  to  alao  inchide  site  of 
import  for  an  imparted  exempt  polymer. 

b.  Chemical  identity.  The  projiofia) 
would  amend  the  chemical  identity 
information  requirements  at 
§  723^50(0(2)(iv)(A)  to  require  a 
Chemical  Abstracts  (CA)  Index  Name  or 
CA  Preferred  Name,  CAS  Registry 
number  (or  EPA  Inventory  accession  or 
PMN  nximber)  for  each  reactant  used  st 
greater  than  2  percent  (by  weight)  to 
manufacture  the  polymer,  or 
alternatively,  incorpwated  at  neater 
than  2  percent  (by  weight)  in  the 
polymer.  Elsewhere  in  today's  Federal 
Reciter,  EPA  is  proposing  to  amend  the 
'Two  Percent  RiUe"  to  allow  submitters 
greater  flexibility  in  determining  the 
amount  of  monomer  or  reactant  used  in 
the  manufacture  of  a  polymer. 
Manufacturers  who  choose  to  use  the 
"incorporated"  method,  would  be 
required  at  S  723.2SO(0(2)(iv)(A)  to 
maintain  appropriate  aneiytical  data  to 
demonstrate  compliance  v«th  the  "Two 
Percent  Rule".  Any  reactant  charged  to 
the  reactor  at  greater  than  2  percent  (by 
weight)  must  be  identified  in  the 
polymer  name  unless  data  are 
developed  to  ensure  that  the  reactant  is 
incorporated  at  2  percent  or  less  in  the 
polymer.  Hie  proposal  will  eliminate 
the  requirement  for  maximiim 
percentage  composition  for  each 
monomer  or  other  reactant  used  to 
manufacture  the  polymer,  and 
manufacturers  would  no  longer  be 
required  to  specify  any  reactants  used  et 
2  weight  percent  or  less  in  the 
manufacture  of  the  polymer  imlesa  the 
manufacturer  wishes  to  include  such 
reactants  as  part  of  the  polymer 
chemical  identity.  Further  discussion  on 
the  "Two  Percent  Rule"  rule  appears 
below. 

Under  the  proposal,  the  manufacture; 
would  also  be  required  at 
S  723.250(l)(2)(iv)(C)  to  provide  the  CA 
Index  Name  or  CA  Preferred  Name  for 
the  polymer  and  any  CAS  Registry 
Number  that  exists  for  the  polymer.  This 
requirement  would  be  consistent  with 
the  Agency's  projwsal  published 
elsewnere  in  today's  Federal  Register  to 
require  that  submitters  use  CAS 
nomenclature  in  all  section  S  notices. 

Under  the  proposal,  number-average 
MW,  maximum  weight  percent  of  each 
monomer  or  other  reactant  that  will  be 
present  as  residual  in  the  polymer  as 
manufactured  for  commertial  purposes, 
and  impurity  information  will  no  longer 
be  required  on  the  notice  form. 
However,  under  §  723.250(1){2)(C)  and 
(D).  the  manufacturer  would  be  required 
to  maintain  appropriate  analytical  data 
to  demonstrate  that  an  exempted 
polymer  at  §  723.250(e)(1)  or  (e)(2) 
meets  the  specific  number-average  M\V 
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and  roBttictad  Qligomsr  content  criteria, 
as  diiaiwnri  above  undBi  Unit  II.B.5  of 
this  fgwmfale  This  proposal  would 
allow  the  company  to  make  the  polymer 
with  MW  ranges,  or  residual  reactant 
concentrations,  etc.,  as  the  company 
desires,  provided  that  these  values  Tall 
within  the  exemption  criteria. 

Fiothec,  production  vohune  and 
category  of  use  would  no  longer  be 
required  since  the  exemption  criteria  are 
based  primarily  on  a  "low  hazard" 
determination  of  the  eligible  polymer 
itself  and  ido  not  require  an  exposure 
evaluation,  except  in  the  case  of 
inhalstion  exposure  to  water-insoluble 
hi^  MW  polymers  as  discussed 
elsewiiera  in  this  document. 

c.  Certification.  This  requirement 
would  be  emended  to  require 
certification  at  §  723.250(f)(2)(vii)^) 
that  the  manufacturer  of  a  water- 
insoluble  polymer  with  a  number 
average  mW  equal  to  or  greater  than 
10,000  is  aware  of  the  potential  for 
harmful  lung  effects  upon  inhalation  of 
respirable  particles  of  certain  high  MW 
polymers  and  would  comply  with  the 
evaluation  and  notification 
requirements  at  §  723.250(e)(2). 
Certification  that  the  person  submitting 
the  notice  has  provided  a  currently 
correct  ciiemical  identity  for  the 
pol3nner  using  CAS  nomenclature 
would  also  be  required  under  the 
proposal  at  §  723.250(f)(2)(vii)(F). 

8.  Two  percent  rule  for  polymers.  In 

a  separate  regulatory  action,  tiie  Agency 
is  proposing  to  amend  the  "Two  Percent 
Rule"  for  polymers  to  allow  submitters 
greater  fUxibility  in  determining  the 
amoimt  of  monomer  or  reactant  used  in 
the  manufacture  of  a  polymer.  EPA 
believffi  that  allowing  submitters  to 
report  on  the  basis  of  amount 
incorporated  in  the  polymer  as  an 
altemativ«  to  the  current  practice  of 
requiring  reporting  based  on  the  amount 
"charged"  to  the  reactor  will  provide  a 
better  indicator  of  physical,  chemical, 
and  toxicological  properties  of 
polymers.  At  the  same  time,  this  will 
allow  menu&cturers  greater  flexibility 
in  commercial  innovation,  reduce  the 
number  of  PMNs  representing  sUgbt 
variations  in  polymer  composition,  and 
provide  greater  consistency  with 
international  reporting  policies.  Further 
discussion  of  this  issue  is  contained  in 
the  proposed  PMN  rule  amendments 
being  pubhshed  elsewhere  in  this  issue 
of  the  Federal  Register. 

9.  Receipt  and  review  of  notice.  Under 
paragraph  (g),  the  Agency  would 
continue  to  announce  receipt  of 
exemption  notices  in  the  Federal 
Register.  However,  the  Agency  would 
no  iongar  review  the  exemption  notice 
since  thenropnaal  would  require 


siftimissian  of  tiie  notioe  wittdn  30  days 
of  manufacture  of  maCTSBPtad 
substance  under  terms  xif  tste  exanapdon. 
In  order  to  ensure  compliance  with  the 
provisions  of  this  exemption,  the 
Agency  expects  to  include  as  part  of  its 
on<^ing  inspection  process,  an 
examination  of  pertinent  records 
documenting  compliance  wifli  fiie 
exemption  requirements. 

10.  Hecor^eeeping.  B*A  believes  that 
recar(flf»eping  requirements  ore  en 
essential  component  of  an  effective 
exemption  enroroement  program  and 
would  retain  end  modify  this  provnion 
in  the  proposed  rule  at  §  723.250(1). 
Documentation  of  information  in  the 
notice  would  be  used  by  enforcement 
personnel  to  determine  compliance.  The 
recordkeeping  requirements  would  be 
amended  at  5723.250(lK2)(i)  to  require 
that  the  manufacturer  maintain  a  copy 
of  the  completed  exemption  form  at  the 
reported  site  of  manufacture  or  the  site 
of  import.  Under  the  provisions  of  the 
exemption,  the  manufaaurer  would  also 
be  required  at  S  723.250a)(2)(ii){C)  and 
(D)  to  maintain  documentation  which 
demonstrates  that  the  first  commercial 
batch  of  polymer  manufactured  for 
commercial  purposes  under  the 
exemption  meets  the  eligibility  criteria 
for  minimum  number  average  MW  and 
restricted  oligomer  content  ror  (e)(1)  snd 
(e)(2)  polymers.  The  proposed 
regulations  at  §  723.250(l)(2)(ii)P) 
would  also  reqiiire  the  generation  of 
subsequent  documentation  to  ensure 
compliance  with  the  exemption  if 
conditions  occur,  such  as  reaction 
temperature  or  soiffces  for  feedstock 
change,  which  result  ia  a  significant 
change  in  the  manufactiiring  process. 
Fuither,  manufacturers  using  the 
method  of  incorporation  for  determining 
compliance  with  the  'Two  Percent 
Rule"  would  be  required  to  maintain 
documentation  at  8  723.250(l)(2)(ii)(E). 

Und«r  the  proposal,  the  manufacturer 
would  further  be  required  at 
§  723.250(I)(2)(iv)  to  maintain 
dociunentation  of  the  natine  and 
method  of  notification  of  risk  of 
inhalation  toxicity  for  water-insoluble 
polymers  with  number  average  MW 
equal  to  or  greater  than  10,000  as 
specified  at  §723.250(e)(2}(iii)  and  (iv). 

11.  Inspections.  Under  the  proposal, 
EPA  would  continue  to  periodically 
inspect  all  companies  which  have 
submitted  TSCA  section  5  notices, 
including  exemptions.  Those  submitters 
with  violations  may  be  inspected  mare 
frequently. 

To  determine  compliance  with  the 
exemption,  the  EPA  inspector  will  focus 
on  the  information  in  the  exemption 
notice  and  tlie  company's  recoitis, 
including  tlie  analj^ical  data 


documenting  Ibe  substance's  ebgfbfHty 
under  the  exemption. 

12.  Rerocatkm.  Tbe  proposed  lula 
includes  provisions  to  revoke  &e 
exemption  for  an  exempted  polj^oier 
and  require  a  hill  PMN  review  U, 
subsequent  to  granting  the  exemption, 
EPA  odtains  iniormatien  indicsating  that 
a  particular  pol3nner  or  oolegoiy  of 
polymers  may  present  an  unremonable 
risk  of  iniury  to  health  or  the 
environment.  As  new  data  are 
devvloped  for  certain  polymers  or 
category  of  polymers  (such  as  the 
toxicity  of  high  MW  polymers),  Ihs 
Agency  may  conclude  that  an  eHempit 
polymer  cmises  unacceptable  risks.  This 
is  a  change  itom  the  comNiponding 
provision  at  §  723.250(p)  The  currant 
provisian  contains  two  separate 
provisions  for  notifioatian  of 
ineligibility,  one  tliat  is  applio^ls 
during  ttie  period  from  notice 
submission  until  oommencement  of 
manufacture,  and  a  sacood  that  applies 
aftar  commencement  of  manufactore.  To 
reflect  the  proposed  elimination  of  the 
21-day  review  period,  ib«  proposed 
revocation  provisicHi  would  provide  a 
single  procedure. 

Under  this  proposed  rule,  if  the 
poljmier  were  eligible  for  exemption, 
the  polymer  would  not  be  hstaa  on  the 
Inventory  of  existing  substonoas.  As  a 
resuh,  manufacture  of  the  sufostanoe  by 
anyone  other  than  the  company 
submitting  the  examptian  application  is 
precluded.  Since  the  exempted  nolymer 
wDiild  still  be  a  "new"  chmniral 
substance,  revocation  of  eMsmptian 
status  imder  the  terms  of  the  unlaid 
rule  would  be  accomplished  oimXly, 
without  utilizing  other  TSCA 
authorities. 

IS.  Confidentiality.  The  nnpoaednile 
at  §  723.250(h)  has  rataineo  aasentially 
the  same  provisions  for  confidentiality 
as  the  1984  exemption  and  the  final 
premanufacturo  notice  rule  [%  $  720.80, 
720.85,  and  720.00),  including  a 
requirement  tliat  submitters  provide  a 
sanitized  copy  of  the  exemption  notioe 
in  which  all  confidential  information 
has  been  deleted.  Please  consult  the 
preamble  to  the  1984  exemption  (49  FR 
46080)  for  a  frirther  discussion  of  this 
issue. 

14.  Inventory  status  of  exempted 
polymer.  The  TSCA  Chemical  Substance 
Inventory  (Inventory)  is  a  Ust  of 
substances  that  are  manufactured, 
imported,  or  distributed  for  a 
commercial  piupose  in  the  United 
States.  Unless  specifically  excluded 
from  TSCA  reporting  requirements,  a 
substance  not  already  included  on  tiie 
Inventory  must  undergo  FMN  review  at 
least  90  days  before  oommerdsl 
manufacture  or  importatien  can  begin. 
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Upon  the  completion  of  the  90-day 
review  period,  a  Notice  of 
Commencement  (NOC)  must  be 
submitted  within  30  days  following  the 
commencement  of  manufecture  or 
importation  of  the  PMN  substance  for  a 
commercial  purpose.  Since  polymers 
which  meet  the  exemption  criteria 
would  not  be  subject  to  PMN  review, 
they  would  not  be  included  on  the 
Inventory.  Instead.  EPA  would  maintain 
an  independent  polymer  exemption  file. 
By  not  being  included  on  the  Inventory, 
exempted  polymers  will  not  be 
considered  to  be  "existing"  chemical 
substances  under  TSCA.  All  persons 
who  intend  to  manu&cture  or  import  a 
polymer  under  the  conditions  specified 
in  toe  exemption  criteria  would  be 
required  to  submit  an  exemption  notice, 
regardless  of  whether  the  polymer  is 
already  included  in  the  special 
exemption  file.  If  a  manufacturer  wishes 
to  manufacture  a  polymer  outside  the 
scope  of  the  proposed  exemption 
criteria,  a  PMN  or  other  section  5  notice 
will  be  required.  In  the  case  of  a  PMN, 
a  polymer  is  added  to  the  Inventory 
only  upon  the  receipt  of  a  NOC  by  EPA. 
Therefore,  it  is  possible  that  a  given 
polymer  could  be  hsted  both  in  the 
special  polymer  exempbon  file  and  on 
the  Inventory.  Polymers  that  were 
reviewed  under  the  1984  polymer 
exemption  rule  ainl  induced  on  the 
Inventory  would  remain  on  the 
Inventory,  with  the  restrictions 
conconing  low  MW  species  content  and 
maximum  residual  amounts  of  reactants 
specified  for  each  exempted  polymer 
still  in  force. 

15.  TransitJon  period  between 
proposed  and  final  ruh.  The  Agency 
will  continue  to  accept  polymer 
exemption  notices  under  the  terms  of 
the  1984  exemption  at  40  CFR  723.250 
until  the  effective  date  of  any  final  rule 
that  amends  this  section.  At  that  time, 
all  exemptions  granted  by  EPA  under 
the  terms  of  the  1984  polymer 
exemption  regulations  will  remedn  in 
effect;  however,  no  new  exemptions  vi  11 
be  granted  tmder  the  1984  polymer 
exemption  rules.  Submitters  who  were 
granted  an  exemption  under  the  terms 
of  the  1984  exemption  have  the  option 
of  manufacturing  under  those  terms  or 
of  submitting  a  new  exemption  notice 
under  the  amended  regulations. 

If  an  exemption  holder  continues  to 
foUow  the  1984  exemption  rules,  the 
NCX  requirements  apply  and  the 
exempt  polymer  will  continue  to  be 
listed  on  the  Inventory  with  exclusion 
criteria,  exemption  category  restrictions, 
and  residual  monomer  and  low  MW 
species  content  Umitations.  The 
exemption  holder  and  any  subsequent 
manu£Bct\irers  of  the  polymer  must 


comply  with  these  criteria,  or  lubmil  a 
new  exemption  notice  or  PMN. 

m.  AhemathrM  and  RequMt  for  Poblic 
CommeBt 

EPA  requests  ccunments  and  data  on 
ail  aspects  of  this  proposal,  includiag 
provisions  of  S  723.250  that  EPA  baa 
proposed  to  retain  unchanged  from  the 
1984  exemption.  EPA  will  consider  all 
comments  and  data  received  during  the 
comment  period  and  may  amend  any 
provision  of  %  723.250  where 
appropriate,  based  on  these  comments. 
Aoditionally,  EPA  reouests  comment  on 
the  specific  issues  ana  options  outlined 
below. 

A.  Other  Polymers  Considered  for 
Exemption 

1.  Polymer  sahs.  The  Agency  has  also 
considered  a  proposal  to  exempt  certain 
sahs  of  polymers  that  are  hsted  on  the 
TSCA  inventory. 

During  FY  1990.  EPA  reviewed  over 
500  PMNs  on  salts  of  TSCA  hiventorv- 
listed  polymers  that  were  submitted  by 
chemical  manufacturers.  As  a  result  of 
the  Agency's  analysis  of  the  health  and 
environmental  concerns  associated  with 
these  polymer  salts,  EPA  determined 
that  in  these  cases  polymer  sahs 
generally  represented  a  low  hazard, 
based  on  structure/activity  analysis.  In 
the  few  cases  where  potential  beahb 
and/or  environmental  concema  were 
identified  in  a  preliminary  review,  the 
Agency  determined  that  the  concerns 
were  based  on  an  analysis  of  the 
corresponding  existing  chemical 
substance  (amine  or  other  basic 
components)  used  to  manufocture  the 
polymer  salt,  and  not  on  the  polymer 
salt  itself.  EPA  took  no  action  to  regulate 
these  sahs  during  the  PMN  review 
period.  The  results  of  this  review 
support  the  Agency's  view  that  polymer 
sahs  of  Inventory-Usted  polymers  as 
described  above,  generally  present  a  low 
risk  to  health  and  the  environment. 
Fiurther,  Agency  concerns  associated 
with  the  amine  or  other  basic 
component  could  be  addressed  through 
mechanisms  other  than  requiring  new 
chemical  reporting. 

The  Agency  does,  however,  reaUze 
that  there  exist  many  polymers  hsted  on 
the  Inventory  that  have  never  been 
subject  to  the  scrutiny  of  the  new 
chemical  substance  review.  Because  of 
that  fact,  it  is  difficult  to  make  the 
determination  that  these  polymers  will 
not  present  an  unreasonable  risk  to 
human  health  or  the  environment,  h 
follows,  therefore,  that  the  salts  of  these 
Inventory  Usted  polymers  would  have 
the  same  imcertainty  associated  with 
them.  However,  EPA  beUeves  that  many 
polymer  salts  would  be  eligible  for 


exemption  under  the  crilwia  being 
propMed  in  Unit  II  of  this  preamble. 
The  Agency  invites  comments  on  the 
treatment  of  saltA  of  existing  polymers 
as  a  separate  category  witbia  the  context 
of  this  rule. 

2.  Other  polymers.  EPA  considered  an 
option  of  an  expedited  21-day  review  of 
all  polymers  not  meeting  the  exemption 
criteria  which  could  actually  be 
extended  to  90  days  if  neoesaery.  EPA 
did  not  propose  this  option  because 
these  polymers  could  potentially 
present  significant  risk,  based  on  EFA's 
review  of  these  polymers  over  the  past 
10  years.  Therefore,  these  polymers 
could  not  be  adequately  reviewed  in  the 
21-day  time  frame.  EPA  believes  that  a 
closer  examination  of  the  conditions  of 
manufacturing,  processing,  distribution, 
use,  and  disposal  during  a  full  90-day 
PMN  review  period  is  therefore 
necessary. 

B.  Notification  and  Timing  of 
Submission 

The  Agency  considered  sever&l 
options  regarding  the  submission 
requirements  and  timing  of  submission 
of  a  polymer  exemption  application,  as 
discussed  below: 

1.  No  reporting.  The  Agency 
considered  an  exemption  which  did  not 
require  a  manufacturer  to  notify  EPA 
that  a  polymer  was  being  manufactured 
under  the  exemption,  similar  to  the  R&D 
exemption.  As  witb  the  exemption  foi 
small  quantities  manufactuied  solely  for 
R&D  at  $  720.36,  recordkeeping  woiild 
be  required  to  verify  compuance  with 
the  exemption  criteria.  This  approach 
would  allow  the  manufacture  of 
polymers  meeting  the  exemption  criteria 
without  the  submission  of  a  section  5 
PMN  or  an  exemption  notice.  It  would 
require  that  manufacturers  of  such 
polymers  maintain  extensive  records  to 
verify  compliance  with  the  exemption 
criteria.  However,  the  Agency  beueves 
that  this  approach  would  eliminate  any 
direct  mechanism  for  monitoring 
compliance  since  the  Agency  would  not 
know  the  identity  of  the  manufocturer 
or  polymer  being  produced  under  the 
exemption. 

2.  Notification  on  the  first  day  of 
manufacture.  This  option  would  require 
that  a  company  submit  an  abbreviated 
notice  post-muked  on  the  first  day  of 
manufacture.  The  Agency  considered 
this  option  because  it  would  assure 
timely  reporting,  which  would  aid 
monitoring  and  enforcement  of  the 
exemption.  However,  based  on 
comments  previously  received  from  the 
Chemical  Manufecturers  Association 
ICMA)  on  the  timing  of  the  NOC,  EPA 
recognizes  that  requiring  notices  to  be 
submitted  on  the  same  day  of 
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manufacture  would  be  difficult  becaiue 
of  "coordination  difficulties  or  the  press 
of  other  business."  (48  FR  41140, 
September  13, 1983).  As  stated  at  that 
time,  EPA  believes  ihat  companies 
should  be  allowed  some  latitude  in 
when  they  submit  NOCs  and  that 
notices  submitted  a  short  time  after 
manufacture  begins  should  be  accepted. 
However,  under  the  proposed 
recordkeeping  requirements,  EPA 
believes  that  under  the  ambit  of  the  R&D 
provisions,  all  information  required  to 
support  a  substance's  eligibility  under 
the  exemption,  including  analytical  data 
demonstrating  eUgibility  of 
§  723.250(e)(1)  and  (e)(2)  polymers, 
would  have  to  be  available  prior  to  first 
manufacture  of  an  exempted  polymer 
for  commercial  purposes. 

3.  Retention  of  21-day 
premanvfacture  notification.  As  with 
the  current  exemption,  eligible 
polymers  meeting  the  exemption  criteria 
would  be  subject  to  a  21-day  review 
^  prior  to  the  commencement  of 
manufacture.  EPA  believes  that  such  a 
reporting  requirement  would  require  the 
continuing  use  of  substantial  EPA 
resources  to  review  the  data.  The 
Agency  believes  that  this  review  period 
is  unnecessary,  based  on  EPA's  finding 
that  polymers  that  meet  these 
exemption  criteria  will  not  present  an 
unreasonable  risk.  By  not  reviewing  this 
category,  the  Agency  can  focus  its 
Umited  resources  on  those  chemicals 
which  pose  a  significant  risk  to  society. 
The  Agency  also  considered  an  option 
of  requiring  a  5-day  pre-manufacture 
notification.  However,  a  5-day  period 
may  not  provide  sufficient  time  to 
aclfjiowledge  that  a  submission  has  been 
received,  raising  inquiries  from 
submitters  as  to  official  commencement 
dates. 

In  order  to  ensure  that  companies 
correctly  determine  which  polymers 
meet  the  exemption  criteria,  the  Agency 
is  developing  a  comprehensive 
technical  support  document.  This  will 
assist  the  company  to  establish  that  the 
polymer  meets  the  terms  of  the 
exemption. 

C.  Eli^bility  Criteria 

1.  Functional  group  equivalent 
weight.  The  Agency  also  considered  the 
alternative  of  standardizing  the  criterion 
fortiertain  reactive  functional  groups  at. 
§  723.250(e)(l)(ii)(B)  at  5,000  equivalent 
weight  instead  of  establishing  both  a 
1,000  and  a  5,000  limit  based  on  the 
Agency's  level  of  concern.  Under  the 
Agency's  current  internal  review  policy, 
polymers  with  a  combined  reactive 
functional  group  equivalent  weight  of 
greater  than  5,000  are  considered  of  low 
concern  with  respect  to  both  health  and 


environmental  effects.  While  the 
concern  fiv  all  of  the  listed  reactive 
functional  groups  does  not  warrant  this 
high  5,000  equivalent  weight  value,  this 
approach  would  be  a  more  straight 
forward  threshold  for  the  determination 
of  eUgibiUty  for  this  exemption. 

The  group-specific  values  that  EPA 
has  proposed,  however,  correspond 
mucn  better  with  the  actual  levels  of 
concern  for  the  individual  reactive 
functional  groups.  By  employing  this 
method,  the  Agency  feels  it  allows 
manufacturers  the  uexibiUty  of 
producing  more  polymers  which  are  of 
low  risk  without  stringent  requirements 
impoMd  for  the  sake  of  simpUdty.  The 
Agency  soUdts  comment  on  the  merits 
of  both  approaches.  As  stated  above,  the 
Agency  is  particularly  interested  in 
hearing  from  small  businesses  and 
others  about  the  complicated  natxue  of 
the  first  approach. 

2.  Resiaual  monomer  content.  EPA 
also  considered  an  option  which  would 
have  retained  the  existing  requirements 
that  submitters  provide  such 
information  as  number  average  MW  and 
residual  monomer  concentration.  This 
requirement  would  enable  EPA  to 
evaluate  on  a  random,  periodic  basis, 
information  received  in  support  of  the 
certification  that  a  submitter  has  met  the 
spedfic  exemption  criteria  for  polymers, 
or  to  require  more  information  in  cases 
where  the  Agency  may  have  some 
spedfic  concerns  or  questions  about  the 
polymer.  However,  H'A  believes  that 
this  reporting  requirement  would 
complicate  the  exemption  scheme  by 
placing  an  imnecessary  burden  on  both 
EPA  and  submitter  resources. 

D.  Inhalation  toxicity 

Inhalation  concerns  for  high  MW 
water-insoluble  polymers  are  addressed 
in  the  criteria  for  polymer  exemption 
and  EPA  is  proposing  to  require  that 
submitters  certify  that  they  acknowledge 
the  concerns  for  inhalation  toxidty  for 
some  water-insoluble  polymers  and  will 
employ  either  worker  protection  or 
manufacturing  controls  to  minimize 
exposure  to  respirable  dust  to  the  extent 
possible.  Several  alternatives  have  also 
been  considered  and  EPA  requests 
pubUc  comment  and  supporting  data  on 
the  advantages  and  detriments  of  the 
options.  The  Agency  sohcits  comments 
on  the  following  alternatives: 

1.  No  restrictions  on  water-insoluble 
polymers  with  MWof  10,000  or  greater. 
EPA  considered  the  alternative  of  not 
setting  any  restrictions  on  water- 
insoluble  polymers  with  MW  of  10,000 
daltons  or  greater.  The  data  base  on 
polymer  irSialation  toxicity  on  water- 
insoluble  polymers  is  extremely  small; 
therefore  it  is  difficuh  to  characterize  a 


Umited  data  set  as  representative  of  all 
high  MW  polymers.  To  impose  general 
regulatory  restrictions  based  on  a 
limited  set  of  very  spedfic  data  may  not 
be  justified.  Further,  there  is  a  lack  of 
test  data  on  the  spedfic  factors  which 
cause  the  toxicological  effect  Without 
being  able  to  identify  the  properties  of 
a  chemicaUs)  responsible  for  the  toxic 
efled,  it  may  be  difficult  to  justify 
restrictions  on  the  category  of  high  MW 
polymers.  The  EPA  would  like  to 
receive  and/or  encourage  the 
development  of  data  on  the  inhalation 
toxicity  of  higher  MW  polymers  to 
estabUsh  the  generaUty  of  the  effect  and 
the  need  for  regulatory  exposure  Umits 
under  the  polymer  exemption. 

Therefore,  the  EPA  requests  comment 
on  the  need  to  control  exposure  to 
water-insoluble  polymers  with  MW  of 
10,000  daltons  or  greater  in  the  polymer 
exemption  rule.  EPA  also  requests  that 
any  available  negative  inhalation 
toxidty  data  on  higher  MW  polymers  be 
forwarded  to  the  Agency  as  part  of 
public  conunent.  Of  course,  persons 
must  submit  any  positive  data 
indicating  "substantial  risk"  to  human 
health  or  the  environment  under  TSCA 
section  8(e). 

2.  Promulgate  a  section  4  test  rule  for 
high  MW  polymers.  EPA  considered  the 
alternative  of  using  other  TSCA 
authority,  e.g.  a  section  4  test  rule, 
instead  of  limiting  the  exemption.  The 
observed  limg  toxidty  mav  be  a 
physical  efled,  which  to  date,  cannot  be 
correlated  with  chemical-spedfic 
characteristics  of  any  dass  of  poljrmers, 
except  water-absorbable  polymers  %vith 
MW  of  1  miUion  daltons  or  greater.  EPA 
recognizes  that  PMN  occurs  on  a 
chemical-spedfic  basis  and  the  lung 
toxidty  caused  by  respirable  dust  may 
not  be  a  chemical-spedfic  phenomenon. 
Therefore,  it  is  difficult  for  EPA  to 
define  a  spedfic  chemical  category  of 
concern  or  an  appropriate  test  battery,  at 
this  time. 

3.  Exclude  polymers  from  eligibility 
for  exemption  if  it  is  reasonably 
anticipated  that  there  may  be  inhalation 
exposure  in  manufacturing,  processing, 
or  use.  Because  the  data  received  by 
EPA  on  inhalation  toxidty  are  so 
Umited  and  narrow  of  scope,  and 
because  EPA  considered  that  the 
concerns  could  be  mitigated  by  the 
exemption  criteria  discussed  above,  this 
alternative  was  considered  to  be  an 
inappropriate  burden  relative  to  the 
magnitude  of  the  known  risk. 

EPA  requests  comments  on  all 
alternatives  considered  in  dealing  with 
inhalation  concerns  along  with  any 
supporting  data  available  on  inhalation 
toxicity  of  polymers. 
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E.PofymenContabtingHi^Caaade 
Phnctiomal  Group 

The  Agency  corwldered  allowisg. 
Older  the  exemption,  poi3rmen  whidi 
contain  high  percentages  of  amine  (low 
amine  equivaieot  weight)  in  their 
stracturea  that  vroukl  be  reetrictod  at 
§  723.250(dKl)-  The  main  concern  for 
cationic  polymers  i«  fat  ecotoxicity, 
specifically,  aqtiatic  toxicity.  There  has 
been  a  significant  amount  of  data 
collected  to  demonstrate  that  for  the 
category  of  poi3nBers  vrith  a  high  amine 
cootent.  equivalent  weight  of  425  or 
less,  there  is  su  fficient  mitigation  of  the 
riak,  through  the  mechanism  of  hiunic 
acid  binding,  to  render  this  polymer 
class  of  low  coQcem  for  ecotoxicity.  The 
AgBBcy  believes  that  these  data 
sufficiently  support  the  conchisioa  that 
hi^  amine  content  polymers,  as 
specified  above,  wiil  not  po&a  an 
environmental  risk  for  aquatic  toxicity. 

EPA  has.  however,  recently  received 
data,  through  the  provisians  of  secticm 
8(e)  of  TSCA.  with  regard  to 
toxicokigical  studies  peribrmed  on  a 
polymer  with  hi^  cationic  functional 
group  content,  like  test  results 
demonstrated  lethality  in  standard  eye 
irritation  tests  in  rabbits  and  has 
resulted  in  concerns  for  acute  lethality 
as  demtxistrated  by  this  polymer.  The 
subject  polymer  met  all  provisions  of 
the  proposed  polymer  exemption  and 
would  have  quaJiRed  for  exemptioB  if 
the  low  cationic  functional  group 
equivalent  weight  (hi^  cationic 
content)  provision  was  incorporated  as 
part  of  the  exemptioo  criteria.  It  is  for 
this  reason  that  EPA  feels  that  it  would 
be  inappropriate  to  include  the  high 
cationic  functitmal  gronp  content 
allowance  at  this  time.  EPA  is  reviewing 
this  categfRy  al  polymers  to  attempt  to 
delineate  the  parameters  which  may  be 
responsible  &k  this  unusual  effect.  EPA 
requests  any  available  standard  rabbit 
eye  irritation  data  on  these  types  of 
polymers.  EPA  invites  comment  from 
the  pt^>lic  on  this  class  of  polymers  and 
the  provisions  in  this  rule  for  addressing 
them. 

IV.  Kegulatsry  Aaalyws 

A.  Summary  of  Risk  Assessment 

1.  Introduction.  The  Agency  has 
decided  to  expand  the  applicability  of 
the  pol3rmer  exemption  rule  because 
EPA  has  determined  that  many  of  these 
substances  are  of  low  concern  due  to 
their  lack  of  reactivity  and  their 
molecular  sixe.  The  experience  gained 
by  the  Agency  from  reviewing  over 
5,000  polymer  submissions  since  the 
original  potymtr  exemption  rule  in  1984 
(49  PR  46066)  has  assisted  in 
formulating  the  new  set  of  criteria 


which  win  daOae  what  i 
qualifv  iartba  MilyBMr  axoaptian.  Tka 
haiaiaa  analym  far  diit  praposad  rule 
prarldea  tfaa  avakiatiso  of  the 
infoimatf—  lahvant  to  &•  Agencjr's 
coachisknathat  (a)  polyoMn  ahgtt>la 
for  this  HMwiyHon  are  gmarally  of  low 
riak  and  (b)  naffideot  inlormatian  exists 
on  the  potaarial  toxictty  of  polymers 
with  cartate  diazactariatics  to  warrant 
their  axdoikm  from  the  exemption. 
2.  Apptoack  to  risk  analysis.  Tha 
Agency  baMd  its  risk  aoaiysia  on  (a)  tha 
eSact  MW  baa  on  tha  orarall  risk  a 
cheoiical  poeaa.  (b)  the  specific 
coocants  ^a  Agaocy  has  had  In  the  past 
from  polymara  si^xnittad  as  PMNs,  and 
(c)  toxjc^ogieal  data  available  on 


particttiari 

The  selactiao  of  MW  as  a  risk-limiting 
criterion  raeta  ob  two  waU-known  and 
accepted  prindplee  of  toxicology.  Tha 
first  principle  is  that,  in  generalTin 
order  to  causa  an  adverse  health  or 
ecokigica)  aflbct,  a  chemical  must  first 
be  absofbad  by  the  organism.  The 
second  is  that  ^sorption  of  a  chemical 
gradually  daoeaaas  vrith  increasing  MW 
(sixa).  Based  on  these  two  prindplait, 
the  Ageacy  zaatoned  that  potential  risks 
should  pnarally  be  expected  to 
decrease  wilb  increasing  MW. 

Tha  second  risk-limitmg  criterion  ic 
based  on  hiflKsical  data  gathered  by  tha 
AgMtcy  in  tha  course  of  reviewing 
several  thousand  polymers  and 
idantifying  tha  concerns.  This  historical 
data  gradually  evolved  into  a  set  of 
internal  Agency  criteria  for  identifying 
either  haaatdous  or  high-risk 
substances.  These  internal  criteria 
provide  the  basis  for  the  proposed 
polymer  exemption  requirements  that 
are  set  forth  in  this  proposal. 

3.  Umkatkms  to  approach.  The 
Agncy  reahzas  that  tnere  are 
limitatioBB  to  Aa  general  rule  that  hi^ 
MW  8i^>stancae  will  not  be  readily 
absorbed  and  thereiore,  will  be  of  low 
concern.  It  is  far  these  outlying  cases 
diat  there  are  exchisions  to  this 
proposed  exemption  for  certain 
polymers  that  remain  subject  to  PMN. 
The  AgoQcy  has  reviewed  a  number  of 
claases  of  chemicals  to  assess  these 
risks.  An  EPA  memorandum  dated 
February  1, 1991.  whidi  discusses  the 
environmental  ejects  of  polymers,  is 
avaiiabte  in  the  public  docket  for  this 
document  (OPPTS-50594). 

4.  Enviroiunentai  risks.  The  Agency 
has  evaluated  a  large  number  of 
pol3nBerB  for  their  ecotoxicity  in  the 
course  of  reviewing  PMNs.  "Hie 
identified  environmental  risks  have 
formed  tha  basis  for  several  of  the 
exdusioBs  from  the  exemption  to 
mitigBto  thsss  risks.  Tha  anvironmental 
risk  posad  by  pot3nnara  in  general  caa 


baisligisliaiTbotiibyMW 
ctMncHnsttoB  as  wall  as  anctromc 

Eroparttaa.  AU  polymars  ssa  dlvidsd 
ito  four  dMsas  depending  on  the  tjrpa 
of  electronic  charge  of  the  poljrmer: 
nonionic  (neutral);  anionic  (negativa 
charge):  cadonic  (positive  charge);  and 
amplMrtaric  (mixture  of  postttve  and 
naaativo  chcoges  on  same  molaotle) 
polymers.  The  risk  these  difinent 
categories  may  pose  is  related  both  to 
alsc^anlc  charge  and  MW. 

a.  Poiyraers  with  MWhss  than  1,000 
d<^tons.  PolvmCTS  with  a  MW  of  less 
than  1.000  that  possess  some  degree  of 
water  solubility  may  be  of  concern. 
These  polymers  tend  to  exhibit  much  of 
the  seme  behavior  as  polymers  whose 
MW  is  greater  than  1.000.  These 
polymers  are  also  of  concern  due  to 
their  potential  to  be  absorbed  through 
bicrfogical  membranes  and  cause 
systemic  effects. 

b.  Pofymers  with  MW  greater  titan 
1.000  dahons.  Polymers  with  MW 
greater  thtax  1,000  are  only  considered  a 
hazard  for  ecotoxicity  when  they  are 
water  soluble  (en*  self-dispersing).  They 
are  not  expected  to  be  absorbed  throu^ 
biological  membranes,  and  are  expected 
to  assert  their  toxicity  by  affecting  the 
outer  membranes  of  aquatic  organisms 
or  the  near  environment  of  the  organism 
(e.g.,  ovei^cbelation  of  nutrient 
elements).  Insoluble  polymera  are  not 
expected  to  be  toxic  unless  they  are 
ground  up  into  fine  particles.  Tlie 
toxicity  of  finely  ground  particles  is  due 
to  indirect  (physical)  toxicity  (e.g..  the 
clogging  of  respiratory  organs  such  as 
gillsT.  Effects  of  this  type  only  occur  at 
nigh  concentrations.  l.e.,  acute  toxicity 
values  of  greater  than  1000.0  mg/L  and 
chronic  toxicity  values  of  greater  than 
50.0  mg/L.  The  toxicity  of  finely  ground 
insolubla  polymars  doias  not  depend 
upon  the  diemical  structure  of  the 
polymer. 

i.  Anionic  (negatively  charged) 
polymers.  Polyanionic  polymws  whidi 
have  a  MW  greater  than  1,000  and 
which  are  water  soluble  (miscible  or 
self-dispersing)  are  of  concern  for 
aquatic  toxicity.  Polyanionic  polymers 
are  divided  into  three  subclasses: 
poly(carboxyUc  acids),  polyiaromatic 
sulfonates),  and  polyialiphatic 
sulfonates). 

Poly(carbaxylic  adds)  are  of  concern 
only  for  their  toxicity  to  green  algae. 
Toxicity  to  algae  is  moderate  with 
toxicity  valiies  ranging  from  1  to  100 
mg/L  (ppm).  It  appears  that  the  mode  of 
toxic  action  of  these  poly(carboxylic 
acids)  is  over-chelatiao  of  nutrient 
elements  needed  by  algae  far  growth. 
Whan  enough  calcium  (as  diralant 
cation)  is  added  to  a  polymer  to  satisfy 
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its  anionic  charges,  toxicity  to  algae  is 
mitigated. 

Poiy(aromatic  sulfonate)  polymers 
with  MW  greater  than  1,000  may  be  of 
moderate  concern  for  acute  toxicity 
towards  fish  and  green  algae.  Polymers 
in  this  class  have  the  following 
characteristic  monomers:  sulfonated 
phenols,  sidfonated  cresols,  sulfonated 
diphenolsulfones,  sulfonated 
diphenyloxides,  and  sulfonated 
diphenylsulfones. 

Poly(aromatiC:  sulfonate)  polymers 
which  have  been  shown  to  have  low 
toxicity  Cie.,  acute  toxicity  values 
greater  than  100.0  mg/L)  or  are  highly 
suspected  of  having  low  toxicity  are 
composed  of  the  following  monomers: 
benzene  sulfonates  and  sulfonated 
naphthalene.  The  Agency  does  not  have 
enough  test  data  for  these  polymers  to 
draw  any  firm  conclusions  about  their 
toxicity.  However,  it  is  suspected  that  if 
these  polymers  show  toxicity  to  aquatic 
organisms  it  will  be  to  algae  as  was 
observed  for  the  polyCcaiboxylic  acid) 
polymers. 

ii.  Polycationic  (positively  charged) 
polymers.  Polycationic  polymers 
include  polyamines  (primary  amines, 
secondary  amines,  and  tertiary  amines); 
quaternary  amines;  polysulfoniimis;  and 
polyphosphoniimis.  Polymers  which  are 
considered  to  have  the  potential  for 
environmental  toxicity  have  MW  greater 
than  1,000  and  are  water  soluble 
(misdble  or  self-dispersing).  Polymers 
based  on  pol)rglucosamines  (i.e., 
chitosan)  are  much  less  toxic  than 
predicted  and  are  no  longer  of  concern. 

For  polycationic  polymers,  aquatic 
toxicity  in  clean  water  (i.e.,  total  organic 
carbon  [TOC]  <  2  mg/L)  increases 
exponentially  with  increasing  cationic 
charge  density,  i.e.,  protonated  and/or 
quatemarized-N,  S  or  P.  Charge  density 
is  measured  as  percent  amine-N  for 
nitrogen-based  polymers,  equivalent 
weight  of  N,  S,  or  P,  or  number  of 
cations  per  1,000  MW.  Toxicity  to 
aquatic  organisms  increases 
exponentially  until  about  2.5  cations  per 
1,000  MW  (or  3.5  percent  amine- 
nitrogen  or  an  equivalent  weight  =  400), 
thereuEtiter,  toxicity  becomes  asymptotic. 

5.  Inhalation  toxicity.  Health  concerns 
exist  for  certain  types  of  high  MW 
polymers  that  have  been  found  to 
produce  limg  toxicity  if  inhaled.  The 
Agency  has  received  several  TSCA 
section  8(e)  and  other  submissions  that 
report  irreversible  lung  damage  in 
experimental  animals  when  respirable 
size  polymer  aerosols  are  inhaled.  The 
data  also  demonstrated  that  the  onset  of 
the  polymer-induced  damage  may  be 
delayed  for  as  long  as  6  months  after 
expotiu^.  Observed  toxicity  may  be  a 
result  of  "overloading"  the  clearance 


mechanisnu  of  the  limg;  however,  at 
this  time  the  Agency  does  not  have 
sufficient  toxicity  data  to  either  confirm 
or  discount  the  "overload"  theory.  The 
Agency  does  not  have  sufficient  data  to 
determine  the  precise  MW  and/or 
structural  considerations  that  may 
facilitate  the  mechanisms  causing 
toxicity,  although  data  received  indicate 
that  lung  toxicity  is  produced  by  certain 
polymers  with  MW  as  low  as  70,000  and 
at  respirable  concentrations  as  low  as  4 
mg/vy. 

The  Agency  is  considering  how  to 
deal  with  potential  lung  effects  in  the 
context  of  the  polymer  exemption. 
Because  the  1084  polymer  exemption 
criteria,  and  the  criteria  now  being 
considered,  are  based  on  structural  and 
compositional  characteristics  of 
polymers,  it  would  be  difficult  or 
impossible  to  address  concerns  for  the 
observed  limg  effects  within  the  scope 
of  these  criteria. 

Accordingly,  EPA  is  proposing  to 
require  manufactures  to  provide  notice 
of  potential  risks  and  also  is  proposing 
a  revocation  procedure,  as  described 
more  fully  in  Unit  II  of  this  preamble. 

B.  Sunimary  of  Regulatory  Impact 
Analysis 

EPA  has  evaluated  the  potential  costs 
of  the  proposed  amendments  for 
potential  submitters  of  section  5 
exemption  notices.  The  Agency's 
complete  economic  analysis  is  available 
in  the  public  record  for  mis  proposed 
rule  {OPPTS-50594). 

The  regulatory  impact  analysis 
estimates  the  costs  and  benefits 
attributable  to  the  proposed  regulation. 
In  this  case,  the  analysis  also  contains 
estimates  for  the  three  additional 
proposed  amendments  to  section  5 
regulations  that  are  pubUshed  elsewhere 
in  this  Federal  Register.  These 
proposals  would  amend  the  PMN  rule, 
the  Low  Volume  Exemption  Rule,  and 
the  Expedited  Follow-up  rule.  As  these 
proposed  regulations  are  amendments  to 
current  regulations,  the  costs  and 
benefits  are  incremental,  estimating  the 
effect  of  the  proposal  with  respect  to  the 
current  regulation. 

The  costs  and  benefits  associated  with 
these  proposed  amendments  are 

Eartially  quantified;  many  of  the 
enefits  are  unquantified  but  are 
expected  to  be  of  significant  importance. 
Considering  only  the  quantified  costs 
and  benefits,  there  is  a  cost  savings. 
Since  the  number  of  section  5 
submissions  received  by  the  Agency 
varies,  this  analysis  used  three 
scenarios,  assuming  either  1,000,  2,000, 
or  3,000  annual  submissions,  to  reflect 
the  expected  range  of  submissions.  The 


savings  as  comparBd  to  tibe  cuneot 

regulation  are  estimated  to  be: 


Annual  Number  o( 

Annual  CM  8tvln0t  (S  MMon) 

SubmlMloni 

tnduMy 

QoMfnmant 

1.000 

2.000 ~. 

3.000 

3.7-5.6 
7.4-11  J 
11.1-16.6 

1.0-1J 
2.1-84 
3.1-3.9 

The  industry  costs  associated  with 
these  amendments  are  reporting  costs, 
delay  costs,  and  a  user  fee.  Reporting 
costs  are  reduced  from  the  current 
situation  due  to  a  reduction  in 
submission  requirements.  Delay  costs, 
defined  as  the  cost  of  delayed 
introduction  of  the  substance  into  the 
market  due  to  section  5  regulations,  are 
also  reduced  due  to  the  elimination  of 
the  21-day  pre-manufacture  notification 
requirement  The  user  fee  remains  the 
same.  In  addition,  the  amendment 
makes  a  larger  number  of  polymers 
eligible  for  the  exemption,  further 
reducing  the  reporting  and  delay  costs 
for  those  substances. 

The  unquantified  benefits  include 
increased  flexibility  for  industry  due  to 
the  expanded  exemption  criteria.  The 
amendments  would  require  woricplace 
controls  for  those  polymers  likely  to 
pose  a  respirable  health  risk,  allowing 
the  submitter  to  utilize  pollution 

Prevention  technioues  and  protect  the 
ealth  of  their  worlcers  without  the 
delay  and  effort  required  for  a  section 
5(e)  Order. 

C.  EPA's  Approach  to  MaJdng  the  No 
Unreasonable  Risk  Finding 

1.  Statutory  backpound.  Under 
section  5(h)(4)  of  TSCA.  EPA  is 
authorized  to  exempt  the  manufacturer 
of  any  new  chemical  substance  from  all 
or  part  of  the  requirements  of  section  5 
if  EPA  determines  that  the  manufacture, 
processing,  distribution  in  commerce, 
use,  and  msposal  of  the  siibetance,  or 
any  combination  of  such  activities,  will 
not  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment. 
Section  26(c)  of  TSCA  provides  that  any 
action  authorized  imder  TSCA  for  an 
individual  chemical  may  be  taken  for  a 
category  of  such  substances. 

While  TSCA  does  not  contain  a 
definition  of  "unreasonable  risk,"  the 
legislative  history  indicates  that  the 
determination  of  unreasonable  risk 
requires  a  balancing  of  the 
considerations  of  both  the  severity  and 
the  probability  that  harm  will  occur 
against  the  e^ct  of  the  proposed 
regulatory  action  on  the  availability  to 
society  of  the  benefits  of  the  chemical 
substance  [H.R.  1341,  94th  Cong.,  2nd 
Session,  14  (1976)].  This  analy^  can 
include  an  estimate  of  factors  such  as 
maricet  potential,  the  eSact  of  the 
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regulation  on  promoting  at  hindenng 
the  economic  appeal  of  a  substance, 
environmental  efiecta,  and  many  other 
hctars  wUch  are  difficult  to  define  and 
quantify  pecisety.  EPA  must  rely  not 
only  on  data  available  to  it,  but  also  on 
its  pvofessioDal  Judgment.  Congress 
recognized  &at  the  implementation  of 
the  UBMMoaable  risk  standard  "will 
vary  on  the  specific  regulatory  authority 
which  tim  Aoministrator  seeks  to 
exeicifle"  pbid.}. 

2.  EPA  '$  oppnocn.  b  ueteiiuming 
whether  the  categoiy  of  substances 
manufactured  under  the  exemption 
presents  an  onreaeonebie  risk  of  injury 
to  human  heekh  or  the  enviromnent.  the 
Agency  considers  more  than  fust  the 
inherent  risks  presented  by  the  overall 
category  of  polymers.  The  Agency  also 
considera  the  extent  to  vrhich  specific 
automatic  exchisions  for  potynrars 
having  certain  characteristics  afFect  the 
risks  as  well  as  th«  degree  to  which  the 
development  of  specific  pol3rmeric 
criteria,  have  mitigated  fmA  potential 
risks.  EPA  analyres  to  what  extent  the 
exemption  criteria  diraini^  or  address 
potmtial  risk. 

Thm  pn^wsed  polymer  exemption 
will  modify  the  requ^ments  for  eligible 
polymers  from  the  current  polymw 
exemption  requirements  and  the  general 
PMN  requirements.  EPA  therefore 
comperee  the  risks  poeed  by  the 
exemptioii  with  the  risks  which  would 
have  resulted  from  the  same  category  of 
substances,  if  that  category  of 
substances  had  been  subject  to  full 
notice  submission  requiriBments  and  90- 
day  EPA  review  or,  vmere  applicable, 
the  reporting  requirements  of  the 
current  polymer  exemption  and  dte 
abbreviated  21-dey  review.  Certainly  it 
is  not  possible  to  eliminate  all  risks 
aasocieted  with  the  manufacture, 
proceenng,  use,  and  disposal  of  a  new 
chemical  substance  nor  was  this 
Congress'  int«)t. 

3.  AppUcation  of  no  unreasonable  risk 
factots.  The  following  is  an  explanation 
of  tke  ooneideTation  of  factors  r^evant 
to  the  no  unreasonable  risk  finding.  The 
design  of  the  propoeed  pofymer 
exemption  together  widi  intrinsic 
properties  <rf  p<rfymers  stgnlficaxitly 
limit  the  risks  of  injury  to  human  health 
or  the  environment  that  exempt 
polymers  may  preeent.  Polymers  as  a 
general  class  are  relatively  unreactive 
and  are  not  eeaify  absorbed  by  bodily 
tissue.  This  proposal  would  exclude 
from  eligibility,  polymers  with 
chafactaristics  which  would  cast 
significant  ^ckAa  on  EPA's  concIi»i<Bis 
regarding  low  toxicity.  EPA's 
conchuions  regaidiiig  low  toxicity 
potestie)  far  polymers  ftat  meet  the 
proposed  criteria  are  supported  by  the 


available  data  as  w^l  as  EPA's 
profsasioBal  judgement  giAered  over 
the  course  <A  reviewing  over  10,000 
polymars  onder  the  PMN  and  current 
pofymer  exenptioB  requirements. 

Und«  the  proposed  nik.  certain 
polvmara  would  be  automatically 
ineuoibla  far  the  pofymer  axemi^on. 
EPA  baa  sxduded  tkioaa  polymers  for 
which:  (a)  The  Agency  stiU  has 
JnaaffWiant  dale  and  revfaw  experience 
to  find  that  thay  vrill  not  preaent  an 
unreasonable  risk,  or  (b)  the  Agency  has 
foimd  that,  under  certain  con<titiona, 
polymers  may  present  risk,  thereby 
requiring  a  cfaaer  axaminatiaa  of  the 
conditions  of  manufiBcturing, 
processing,  diatribotian,  use,  and 
disposal  during  a  full  so-day  n«04 
review.  This  IotoI  of  anafysb  would  be 
necessary  to  make  an  apptopri^e 
determination  about  riu. 

Is  1982.  when  the  Risk  Anafysia  and 
Evaluation  of  PMN  Regulaloiy  Decisions 
for  Polymers  was  performed  for  the 
originu  pofymer  rule,  the  Agency 
determined  that  high  MW  (MW) 

f>olymera  containing  small  amounts  fA 
ow  MW  spedea  ware  not  considered  an 
unreasonaole  risk  to  humans  or  the 
enviromaent  Bxtenaive  discussion  on 
this  topic  can  be  found  in  the  1962 
proposed  polymer  exampticHi  rule  and 
the  preamble  to  the  final  rule 
promulgated  in  1984.  The  Agency  has 
assumed  that  monomers  would  be  of 
greatar  concern  than  oHgomera.  and  that 
oligomers  would  be  of  greatw  concern 
than  polymers  based  on  the  probability 
that  the  monomer  would  be  more 
readily  absorbed  and,  on  a  weight  basis, 
be  more  reactive  than  the  resulting 
oligomer  or  polymer. 

La  the  1982  proposal,  the  Agency 
proposed  to  aUow  polymers  v^th  MW 
greater  than  20.000  to  be  manufactured 
without  any  pmnanufacture  review  by 
EPA  but  determined  in  the  final  rule 
that  an  abbreviated  review  period  was 
necessary  due  to  concerns  lor  unreacted 
monomers  and  low  MW  species.  The 
Agency  is  now  proposing  a  modified 
version  of  this  option,  based  on  the 
review  and  hazard  assessment  of  PMN 
polymers  received  over  the  kst  7  years. 
The  Agency  now  believes  that  it  has 
sufficient  experience  with  high  MW 
polymera  such  that  a  '*no  unreasonable 
risk"  fincfing  may  be  made  for  certain  of 
these  substances. 

As  pvt  of  its  risk  assessment  and  in 
deterraiBing  whidi  type  of  pofymer 
would  be  the  most  appfopriate  subject 
of  an  exemption  at  that  time,  EPA 
analyzed  its  existing  databue  of 
pofymers  which  had  been  submitted  as 
fidl  PKfi<f8.  Of  the  266  pofymer  PMNs 
received  by  the  Agency  between  March 
17  Kid  December  31, 1981,  7  were 


subject  to  preliminary  rwiew  and  none 
received  formal  Agency  regulatioa 
imder  section  5(e)  or  section  5(f)  of 
TSCA.  These  266  polymers  constitute  a 
significant  percentage  of  the  553  PMNs 
received  during  this  period.  In  addition, 
of  the  13  polymer  PMNs  that  would 
have  been  etti^ble  for  review  under  tfia 
then  proposea  exemption,  11  were 
dropped  by  the  Agency  after  abbreviated 
review  on  the  basis  of  rhamlraU 
physical  property  data. 

Over  the  past  13  years,  dia  Agency 
has  reviewed  appnudmatefy  10,000 
polymars  In  the  New  Chemicals 
Program.  (Approxlmatefy  50  percent  of 
all  PMNs  are  polymns.)  Of  these 
10,000,  the  majority  of  the  polymers  that 
would  have  qualified  for  the  proposed 
polymer  exemption  rule  have 
consistently  been  characterized  as 
posing  low  concern  for  both  adverse 
health  and  environmental  effects  by  the 
Agency.  The  characteristics  of  a 
significant  number  of  polymers  are  such 
that  diey  are  either  not  atisorbed  by 
bioloci(^  systems  or  do  not  interact 
with  biologxcal  systems.  Furthermore, 
these  polymers  do  not  degrade  to  toxic 
species  in  the  environment.  However, 
based  on  data  received  by  the  Agency 
and  referenced  above,  there  is  a  second 
category  of  polymers  which  may  poee  a 
risk  wbiich  me  Agency  bebeves  can 
nonetheless  be  controlled  through  the 
use  of  process  changes,  engineering 
controls  or  use  of  personal  protective 
equipment 

As  a  class,  the  Agency  considers 
pofymers  to  be  among  the  safiast 
chemical  substances  known.  Based  on 
over  13  years  experience  with  the 
review  and  evaluation  of  new  pofymers. 
the  Agency  has  established  spedfic 
criteria  which  define  low-risk  polymeric 
substances.  For  example,  the  low  MW 
species,  reactive  functional  group,  and 
the  cationic  Umitations  serve  as  sudi 
criteria.  Many  of  these  proposed  critnia 
are  outgrowths  of  the  criteria  used  to 
determine  eligibility  under  the  current 
polymer  exemption  that  has  been  in 
efi'ect  since  1984.  Further,  the  Agency 
uses  these  identical  criteria  to  identify 
low-risk  ptdymers  in  its  PMN  review 
process. 

The  current  pofymer  exemption, 
which  uses  the  same  types  of  criteria  as 
the  proposed  exemption  criteria  to 
determine  eligibility,  requires  a  21-day 
review  period.  The  Agency  brieves  that 
this  review  period  for  pofymers  that 
meet  the  proposed  exemption  criteria  is 
unnecessary  based  on  EPA's  flnrfti^  that 
pofymers  which  meet  these  exemjtfion 
criteria  put  a  sufficient  bound  on  risk  so 
that  EPA  review  would  not  result  in  any 
additional  protectian.  As  s  result,  Aa 
Agency  can  then  rafocus  its  limited 


resources  from  this  crtagory  of  low  risk 
concerns  to  tboM  diemk:als  whidi,  by 
comparison,  may  pose  •  considflr^>)e 
risk  to  sodetv.  (5f  the  1,371  polynwrs 
reviewed  under  the  existing  po^rmor 
exemption,  only  1  polymer  raised  a 
concern  ci  unreasooabie  risk  based  on 
ecotoxidty  concern  Ua  significant 
releases;  however,  the  case  was  dropped 
from  review  after  receipt  of  algal  test 
results  which  mitigated  the  Agoicy's 
concerns. 

To  further  characterize  the  risk  oi  the 
poljrmers  that  would  be  eligible  for  the 
proposed  polymer  examptian,  the 
database  of  TSCA  sectioo  8(e)/FYI 
submissions  was  reviewed.  Section  8(e) 
of  TSCA  reqmres  that  information  on 
chemical  substances  which  present  a 
substantial  risk  of  injury  to  human 
health  or  the  environmeot  be  siibmitted 
to  the  Agency.  A  review  of 
approximately  1300  section  8(e) 
submissions  revealed  that,  while 
polymers  were  the  subject  of  72 
submissians,  cmly  4  of  the  chemical 
substances  identified  in  these  B(e) 
sulMnissians  would  have  bean  eligible 
for  today's  proposed  poljnner  exemption 
(assuming  me  proposed  worker 
protection  provisions  were  not  taken 
into  consideration).  The  remaining  68 
would  be  excluded  from  the  proposed 
exemption  due  to  MW  considerations, 
restricted  constititents  and/or  an  excess 
amount  below  the  MW  of  500  or  1,000. 

As  discussed  in  Unit  n  of  this 
preamble,  the  data  received  by  the 
Asancy  on  the  six  referenced 
submissions  indicate  that  inhalation  of 
respirable  particles  of  certain  of  these 
polymers  resuhed  in  Irreversible  limg 
damage  to  experimental  animals.  In 
response  to  these  new  data,  the  Agency 
convened  a  Wcvkshop  to  analyze  the 
data  to  characterize  the  toxicity  and 
chemical  structiires  which  may  be 
responsible  for  the  reported  toxicity. 
The  proceedings  of  the  workshop  are 
available  in  the  Public  Docket  at 
OPPTS-50594. 

Based  OD  the  small  size  of  this  data  set 
and  the  uncertainty  of  the  caiise  of 
identified  effects,  the  Agency  is  not 
willing  at  this  time  to  draw  any  broad 
scientific  conclusions  for  a  class  of 
compounds  that  numbers  well  over  the 
30,000  currently  hsted  on  the  TSCA 
Inventory.  As  discussed  in  Unit  D  of  this 
preamble,  the  Agency  is  proposing  to 
exclude  from  the  exemption,  polymers 
having  KfW  of  10,000  (bhons  or  greater 
that  are  watsr-absortnng  in  response  to 
TSCA  section  8(e)  data  received  by  EPA. 
In  addition,  under  the  proposal, 
procedural  safeguards  to  control 
inhalation  exposure  would  be  imposed 
on  water-inscMuUe  polymers  having 
MW  of  10,000  or  greater  if  there  is  a 


potential  fiar  inhalation  exposure  to 
re^iinble  partides.  Cheaiicab  other 
thsa  these  pcdymers  which  cause 
similar  eflects  are  generally  hisoh^iie 
particlas  of  inarganic  matarials,  suck  as 
titaniiun  dioxide,  which  have  no 
obvious  chemical  similarity  to  the 
subject  pfrfymers.  However,  if  there  is  a 
potential  for  inhalation  exposure  to  any 
respirable  pertidM  of  water-insohtble 
polymers  of  MW  greater  than  or  equal 
to  104)00  dahoQS.  the  Agency  believes 
it  cannot  make  an  affirmative  finding 
thai  dM  activities  associated  with 
eUgible  polymers  will  not  present  an 
unreasonable  risk  of  injiiry  to  human 
heahh  and  the  environment  unless 
resjriratory  protectitm  or  other 
woil^lace  controls  are  used. 

4.  Mitigation  {^potential  risks.  In 
order  to  mitigBte  potential  risks  if  the 
potential  for  inhalation  exposure  exists, 
the  Agency  has  determined  that:  (a)  By 
requiring  manufiacturers  and  importers 
to  notify  peraons  in  its  employ  of  the 
potential  inhalstioo  toxicity  of 
respirable  partides;  (b)  by  reqiiiring 
exposed  workers  to  use  respirators  in 
accordance  with  applicable  OSHA  and 
National  Institute  for  Occupational 
Safety  and  Heahh  (NIOSH) 
requirements,  or.  in  the  altomative.  by 
maintaining  a  specified  workplace 
inhalation  axposure  level;  (c)  oy 
requiring  subsequent  risk  notificatian  to 
processors  and  industrial  users;  (d) 
inclusion  of  strong  revocation 
procedures;  and  (e)  by  the  exclusions 
and  terms  of  the  exemption  itself,  the 
"no  unreasonable  risk"  finding  can  in 
fact  be  made  on  a  dasswide  basis  for 
purposes  of  this  exemption.  These 
provisions  are  more  fully  described  in 
Unit  n  of  this  preamble.  The  Agency 
believes  that  the  exdusions  and 
conditions  are  suffident  to  mitigate  risk. 
particularly  when  compared  to  the 
benefits,  in  toto,  of  encouraging  further 
development  of  comparatively  lower 
risk  classes  of  chemicals  with 
significant  consumer  exposure,  such  as 
polymers. 

Because  of  the  safeguards  in  the 
proposed  rule,  the  requiremuit  that  the 
information  provided  in  sulHnissions 
are  binding  on  iite  submitter,  and  the 
restricted  luture  of  the  exemption 
categories.  EPA  believes  that  risks  are 
not  likely  to  be  any  greater  than  if  PMNs 
are  filed  and  reviewed  by  EPA. 
Furtiiermars,  the  new  polymers  provide 
benefits  to  industry  and  to  the  public, 
which  comprise  an  important  element 
in  the  finding  of  no  unreasonable  risk. 

In  addition  to  the  exdusions 
described  in  dM  proposed  rule,  the 
Agency  in  §  723.2S0(e)(Z)  is  proposing 
the  adoption  of  notificatian 
requiremsDts  which  ax*  similar  to 


provisians  io  the  KU)  examptian  at 
§  720.36(c)  if  dters  is  potantial 
inhalatian  SKposure  to  leqiiiabl* 
particles  of  high  MW  ¥>■>»  inaohrfrfe 
polymers.  These  would  faachide 
notificatian  of  risks  related  to  inhalatian 
concerns  raised  by  section  8(e)  data,  by 
the  manufacturer  of  the  exempt  polymer 
(see  40  CFR  720.38  and  720.78).  The 
rule  would  require  manufecturars  to 
evaluate  informatico  which  would  lead 
the  manufacturer  to  believe  thar*  is  a 
potential  ride  of  inhalation  expaeurs  to 
the  substance  baaed  an  respirable 
particulates,  and  would  require  the 
manufecturer  to  notify  employees  and 
persons  to  whom  the  pofymer  is 
distributed  of  any  risk  identified  during 
the  review.  Sudi  notificatian  would 
help  to  address  the  concerns  raised  by 
the  section  8(e)  data  which  indicated 
irrever^le  lung  damage  in 
experimental  animals. 

At  the  present  time,  a  2-year  chronic 
inhalation  bioassay  would  be 
recommended  to  fully  evaluate  the 
potential  for  lung  tooddtv  from  exposura 
to  hi^  MW  pofymers.  Tlie  Agency 
encourages  manuladurers  and 
importers  to  develop  and  condud 
appropriate  toxicity  testing  to  determine 
the  lung  tooddty  from  inhalation 
exposure  to  respirable  polymer  dusts. 
The  docket  for  the  proposed  rule  details 
the  concerns  for  innalatioo  toxicity  and 
raises  awar^iess  regarding  the  potential 
inhalation  risks  assodated  with  certain 
polymers.  The  Agency  is  attempting  to 
address  the  concerns  raised  by  the 
section  8(e)  data  regarding  inhalati<H} 
toxidty  in  the  proposed  rvle  and  in  the 
PMN  program.  If  EPA  determines  in  the 
future  that  concerns  for  these  p>olyraers 
are  mitigated  or  modified,  it  will 
consider  revising  dM  examptian  to 
either  delete  or  modify  the  workplace 
control  limitations  currentfy  in  the 
proposed  rule,  as  appropriate,  and 
consistent  with  its  statutory  maiHlste  to 
moke  a  "no  unreasonable  risk"  finding. 

The  Agency  believes  that  notificatian 
through  labeling;  notice  where  actual 
exposure  is  expeded  to  occur; 
individual  written  notice  or  use  of  any 
other  method  which  adeouately  informs 
persons  of  potential  inhalation  risk 
which  EPA  has  reason  to  believe  may  be 
assodated  vrith  the  substancs;  vrill 
m  itigate  risk  to  potentially  exposed 
populations,  thereby  anahhng  EPA  to 
mdce  the  necessary  no  unreasonable 
risk  finding. 

£>espite  tne  low  risk  generalfy 
associated  with  the  types  of  polymers 
that  would  qualify  far  this  exemption. 
EPA  recognixss  that  as  the  sdentific 
community,  and  EPA.  gain  a  better 
imderstandiBg  of  these  suhstanosa  and 
the  potential  ririis  associated  with  t 
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new  risks  may  be  identified.  Although 
EPA  does  not  cuirently  have  sny 
infonnatlon  indicating  that  any 
paiticular  polymers  or  categories  of 
polymers  tnat  meet  the  proposed  criteria 
for  this  exemption  may  present  an 
unreasonable  risk,  it  is  possible  that  in 
the  hiture  EPA  will  obtain  such 
information.  To  minimize  any  potential 
risks  posed  by  this  exemption,  EPA  is 
proposing  a  provision  in  this  polymer 
exemption  rule  that  would  enable  EPA 
to  revoke  exemptions  where  EPA 
obtains  information  indicating  that  a 
particular  polymer  or  category  of 
polymers  may  present  an  unreasonable 
risk  of  injury  to  health  or  the 
environment. 

The  Agency  has  proposed  revocation 
language  in  the  polymer  exemption 
which  would  allow  EPA  to  revoke  the 
exemption  for  an  exempted  polymer 
and  require  a  full  PMN  review,  should 
the  Agency  obtain  new  information  that 
identifies  a  hazard  that  results  in  a  "may 
present"  an  unreasonable  risk  tinding. 
Such  a  determination  could  be  based  on 
any  new  information,  or  when  the  body 
of  toxicity  data  permits  a  sound 
scientific  judgment  regarding  the 
mechanisms  of  lung  toxicity  or  the 
structural  guidelines  for  the  toxicity 
referenced  above. 

If  a  polymer  were  eligible  for  the 
prop<»ed  polymer  exemption,  the 
polymer  would  not  be  listud  on  the 
Inventory,  thereby  precluding 
manufacture  by  any  one  other  than  the 
company  submitting  the  exemption 
notice.  Furthermore,  based  on 
information  received  on  the  substance 
itself,  or  analog  data,  the  exemption 
status  could  be  revoked  at  any  time  if 
information  becomes  available  which 
results  in  a  finding  that  the  polymer 
may  present  an  unreasonable  risk  to 
htmian  health  or  the  environment. 

5.  Benefits.  The  following  discussion 
describes  the  benefits  of  this  proposal  in 
a  quahtative  manner;  for  a  more 
quantitative  approach,  see  the  economic 
analysis  discussion  in  Unit  IV.B  of  this 
preamble.  It  is  reasonable  to  assume  that 
a  newly  developed  p>olymer  will  either 
possess  a  new  function  or  serve  an 
existing  function  more  efficiently  or  less 
expensively.  The  reduction  in  delay  for 
that  polymer  to  be  introduced  into 
commerce  is  a  benefit  to  both 
manufacturers  and  the  general  public, 
who  will  have  access  to  the  substance 
in  a  more  timely  manner. 

A  consideration  of  which  benefits  to 
analyze  would  encompass  more  than 
the  costs  associated  with  or  from  having 
to  submit  the  polymer  as  a  foil  PMN. 
Rather,  any  benefit  analysis  undertaken 
by  the  Agency  would  include  a 
coDsideration  of  the  broader  benefits  of 


reduction  of  coats  to  aociety  by 
providing  a  kM  burdenaome  altamative 
for  polymer  manufacturers,  including  a 
reduction  in  the  burden  associated  with 
both  foil  PMN  and  current  polymer 
exemption  requirements.  EPA's 
unreasonable  risk  determination  may  be 
based  on  the  effects  from  provision  of 
the  substances  on  society  beyond  those 
benefits  attributable  to  the  substance 
itself. 

Some  of  the  coats  directly  attributable 
to  the  substance  include  the  preparation 
of  the  PMN  or  polymer  exemption  form 
as  well  as  the  delay  in  the  commercial 
market  introduction  of  the  new 
chemical  substance.  On  the  other  hand, 
there  are  broad  societal  benefits  which 
are  not  directly  attributable  to  any  one 
chemical  substance  or  category  of 
substances.  Such  benefits  would 
include  a  reduction  in  Agency  review 
resources  being  dedicated  to  a  category 
of  compoimds  determined  to  be  of  Tow 
risk,  and  a  concomitant  shift  in 
^  concentration  of  those  resources  to 
substances  of  greater  known  concern. 
While  factors  such  as  these  are  not  of 
the  type  that  EPA  would  take  into 
account  when  making  an  individual 
control  decision  on  a  new  chemical 
substance,  they  have  a  significant  effect 
on  society  which  is  directly  Unked  to 
EPA's  exercise  of  its  exemption 
authority,  and  are  appropriately 
considered  in  a  section  5(h)(4) 
imreasonable  risk  finding  for  a  category 
of  substances.  The  costs  of  reporting 
requirements  will  also  be  lessened  due 
to  the  Umited  informational 
requirements  imposed  under  the 
proposed  polymer  exemption.  These 
savings  are  detailed  in  the  Regulatory 
Impact  Analysis  report  which  is 
available  in  the  public  docket  for  this 
rulemaldng  (docket  control  number 
OPPTS-50594). 

In  addition,  if  the  exemption  is  used 
to  its  greatest  advantage,  more  than  31 
percent  of  the  resources  allocated  to  the 
PMN  burden  could  be  shifted  from  this 
category  of  low  concern  to  those 
chemicals  which  are  considered  to  pose 
a  considerably  greater  risk  to  society  by 
comparison.  Finally,  manufacturers  of 
these  polymeric  substances  will  be 
given  greater  flexibility  provided  they 
meet  the  terms  of  the  criteria  of  the 
exemption. 

In  view  of  the  expansive  and 
continually  increasing  use  of  polymers 
in  commerce,  encouraging  industry  to 
expand  the  use  of  low  hazard  polymers 
can  result  in  significant  benefits  to 
society.  In  general,  such  low  hazard 
polymers  function  as  replacements  for 
heavy  metals,  many  of  which  can  cause 
detrimental  human  health  effects  to 
multiple  organ  systems  as  well  as 


permanently  contaminating  the 
ecosystem  with  subaequant  damaflt  to 
the  flora  and  fauna.  The  benefit  of 
encouraging  low  hazard  diemiral 
substances  in  place  of  known  hazards 
touch  on  all  aspects  of  human  activity 
and  the  environment  including  less 
hazardous  work  place  environments, 
safer  products  available  for  the 
consimier,  and  materials  that  will  not 
decompose  to  toxic  products  in  the 
disposal  sites.  Such  benefits  outweigh 
risks  which  may  be  associated  with 
inhalation  of  an  as  yet  imdefined  subset 
of  polymers,  taking  into  consideration 
the  exposure  controls  included  in  this 
proposal. 

6.  Risk/benefit  balance.  Determining 
the  presence  or  absence  of  an 
unreasonable  risk  requires  balancing  of 
the  benefits  and  risks  posed  by  a 
regulatory  action.  EPA  has  determined 
that  the  risks  are  low  based  on  the 
inherent  properties  of  this  class  of 
substances;  the  additional  safeguards 
built  into  the  eligibiUty  criteria:  and  the 
exposure  controls  included  to  mitigate 
any  risks.  EPA,  of  course  recognizes  its 
authority  to  revoke  any  exemption  when 
and  if  information  becomes  available  to 
it  which  would  warrant  such  action. 

EPA  believes  that  the  benefits  of  this 
proposed  action  are  quite  significant. 
Promoting  the  development  of  this 
category  of  polymeric  substances  by 
reducing  the  regulatory  burden  in  both 
reporting  requirements  and  in 
eliminating  the  delav  of  these  products 
into  commerce  will  have  clear  benefits 
to  society.  The  added  benefit  of 
concentrating  limited  resouices  on 
substances  which  have  a  greater 
potential  to  present  significant  risks 
rather  than  a  category  such  as  poljoners 
which  have  a  minimal  potential  for 
significant  nsk  is  difficult  to  quantify, 
but  is  considered  substantial 
nonetheless. 

Given  the  above  analysis.  EPA 
concludes  that  the  polymers  covered  by 
the  proposed  revision  of  the  polymer 
exemption  rule  will  not  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment. 

V.  Comments  C""*"'"*"];  Confidential 
Business  Information 

Any  person  who  submits  comments 
claimed  as  confidential  business 
information  must  mark  the  comments  as 
"confidential,"  "trade  secret,"  or  other 
appropriate  designation.  Comments  not 
claimed  as  confidential  at  the  time  of 
submission  will  be  placed  in  the  public 
file.  Any  comments  marked  as 
confidential  will  be  treated  in 
accordance  with  the  procedures  in  40 
CFR  part  2.  Any  party  submitting 
comments  claimed  to  be  confidential 
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most  prapaw  and  submit  a 
nonconfid«)tia]  public  version  in 
triplicate  of  the  comments  that  EPA  can 
place  in  the  pubBc  file. 

VI.  Rukmaking  Kacoid 

EPA  has  estabb^Md  a  racord  for  this 
nikmaking  (docket  oootrol  number 
OPPTS-60S94).  The  reconl  inchidet 
basic  information  considend  by  the 
Agency  in  developing  titiis  propoaed 
rule.  A  public  venioo  of  the  record 
without  any  confidential  infonnatian  is 
available  in  the  TSCA  Public  Dodcet 
Office  frtHn  8  ajn.  to  12  noon  and  1  p.m. 
to  4  p.m.,  Monday  through  Friday, 
except  legal  holidays.  The  TSCA  Public 
Docket  Office  is  located  at  EPA 
Headquarters  in  Rm.  NE-G004. 401  M 
St.,  SW..  Washington.  DC 

Vn.  OAer  Regulatory  Requlranwnts 

A.  Executive  Order  12291 

Under  Executive  Oder  12291,  EPA 
must  )udge  whether  a  rule  is  "ma)ar" 
and  therefore  requires  a  Regulatory 
Impact  Analysis.  EPA  has  determined 
that  this  rule  would  not  be  a  "major" 
rule  because  it  would  not  have  an  efliect 
on  the  economy  of  $100  million  or 
more,  and  it  would  not  have  a 
significant  effect  on  competitiim,  costs, 
or  juices. 

This  proposed  r^ulation  was 
submitted  to  the  Office  of  Management 
and  Budeet  (0MB)  for  review  as 
required  by  Executive  Order  12291. 

B.  Regulatory  FhxibBity  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)).  EPA  has  determined 
that  this  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses.  EPA  has 
not  detennined  whether  parties  affected 
by  this  rule  would  likely  oe  small 
businesses.  However,  EPA  believes  that 
the  number  of  small  businesses  affected 
by  this  rule  would  not  be  sxibstantial. 
even  if  aD  of  the  polymer  exception 
notice  submitters  were  small  firms. 
They  wrill  have  reduced  burdens 
compared  to  the  PMN  process  and  the 
existing  exemption. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
approved  under  the  provisions  of  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3502  et  seq.  and  have  been  assigned 
0MB  control  number  2070-0012. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
vary  from  10  to  14  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 


reviewing  the  ccrflectian  of  Information. 
The  pubHc  reporting  burden  for  a  PMN 
submissiai  is  estimated  to  vary  from  95 
to  110  hours;  the  burden  for  the  1984 
polymer  exemption  is  eatimated  to  vary 
from  29.5  to  40  hours. 

Send  comments  regarding  the  burden 
estimate  or  any  other  axptCL  of  this 
collection  of  infonnatian.  <nriiif<ittg 
suggestions  for  reducing  this  burden,  to: 
Chief,  InfonnatioD  PoUct  Branch.  FM- 
223.  U.S.  Environmaotaf  Protection 
Agency,  401 M.  SU  SW.,  Waahingtoo, 
DC  20460;  and  to  the  Office  of 
Inf(xmation  and  Regulatory  Af£aiia. 
Office  of  Management  and  Budget. 
Washington.  DC  20503.  marked 
"Attention:  Desk  Offioar  for  EPA." 

List  of  Si^lads  fai  40  CFR  Part  729 

Chemicals,  Environmental  protectian, 
Hazardous  materials,  F^manuiactura 
notification.  Reporting  and 
recordkeeping  requirements. 

Dated:  JaBuaiy  19, 1993. 

WilliaalLRaffly. 

AdminJstmtor. 

Therefore,  40  CPR  diapter  I, 
subchapter  R.  part  723  is  prc^)osed  to  be 
amended  as  follows: 

PART  72»-(AMENDEO] 

1.  The  authority  citation  for  part  723 
would  continue  to  reed  as  follows: 

Authoritjr:  15  U.S.C  26M 

2.  By  revising  §  723.250  to  read  as 
follows: 

1723.250    Polymefs. 

(a)  Purpose  and  scope.  (1)  This 
section  grants  an  exemption  from 
certain  of  the  premanuactxire  notice 
requirements  of  section  5(a)(1)(A)  of  the 
Toxic  Substances  Control  Act  (15  U.SXL 
2604(a)(1)(A))  for  the  manufocture  of 
certain  polymers. 

(2)  To  manufacture  a  new  chemical 
substance  imder  the  terms  of  this 
section,  a  manufacturer  miist: 

(i)  Determine  that  the  substance  meets 
the  definition  of  polymer  in  paragraph 
(b)  of  this  section. 

(ii)  Determine  that  the  substance  is 
not  specifically  excluded  by  paragraph 
(d)  of  this  section. 

(iii)  Ensure  that  the  substance  meets 
the  exemption  criteria  of  paragraph  (e) 
of  this  section. 

(iv)  Submit  a  uotice  as  required  \mder 
paragraph  (f)  of  this  section. 

(v)  Comply  with  the  recordkeeping 
requirements  of  paragraph  (1)  of  mis 
section. 

(b)  Definitions.  In  addition  to  the 
definitions  under  section  3  of  the  Act. 
15  U.S.C.  2602.  the  following 
definitions  apply  to  this  part. 


Act  means  die  Toxic  SubstaaoM 
Control  Act  (115  U.S.C  2601  et  seq.). 

fiiopo/vmer  means  a  polymar  directly 
produced  by  living  or  onoe-Uving  cells 
or  cellular  coomonents. 

Category  of  chemical  tubitaaces  has 
the  sauM  mannJT^g  «g  [q  urtion  26(cX2) 
of  the  Act  (15  U.S.C  2625). 

Cdtidnic  po/ymar  means  a  polyBMT 
that  contains  a  net  positively  rhtuftii 
atom(8}  or  assodatad  groups  of  atoms 
covalently  linked  to  its  polymsr 
molecule. 

Chemical  subgtanca,  ZXrector,  EPA, 
importer,  imparity.  Inventory,  known  to 
or  reasonably  ascertainable, 
manufacture,  manufacturer,  mixture, 
new  chemical,  perton,  poeeeukm  or 
control,  process  and  test  data  have  the 
same  meanings  as  fai  S  720.3  of  this 
chapter. 

Internal  monomer  wait  means  a 
monomer  unit  that  is  covalently  bonded 
to  at  least  two  other  monomer  units. 
Internal  monomer  units  of  polymer 
molecules  are  chemically  derived  from 
monomer  molecules  that  have  formed 
covalent  bonds  between  two  or  mora 
other  monomer  molecules. 

Monomer  means  a  chemical  substance 
that  has  the  capacity  to  form  chemical 
bonds  between  two  or  more  other 
molecules. 

Monomer  Unit  means  the  reacted 
form  of  the  manomer  in  a  polymer 
bonded  to  two  or  more  other  molecules. 

Number^iverage  molecular  wtiglit 
means  the  arithmetic  average  (mean)  qH 
the  molecular  wei^  of  all  moleculas  la 
a  polymer. 

Polyester  meeoe  a  diemical  substance 
that  meets  the  definitioa  of  polymer  and 
whose  polymer  molecules  contain  at 
least  two  carboxyiic  add  ester  linkages, 
at  least  one  of  which  links  internal 
-monomer  units  together. 

Po/ymermeans  a  dumlcal  substance 
consisting  of  molecules  characterized  by 
the  sequence  of  one  or  more  types  of 
monomer  units  and  comprising  a  simple 
weight  majority  of  moleoike  mntatntiij 
at  least  3  manomer  tmits  vd^ch  are 
covalently  bound  to  at  least  one  other 
monomer  unit  or  other  reactant  and 
which  consists  of  less  than  a  simple 
weight  majority  of  moleculas  of  ue 
same  molecukr  weight  Such  molecules 
must  be  distributed  over  a  tange  of 
molecular  weights  wherein  dinsrences 
in  the  molecular  weight  are  pciniaiily 
attributaUe  to  differeDoas  in  the  number 
of  monomer  units. 

Polymer  molecule  meaaa  a  f«wlt^F*» 
which  includes  at  least  3  covalsotly 
bound  monomer  units,  at  least  two  of 
which  are  internal  monomer  units. 

Reactant  means  a  r.h«n^if4l  substance 
that  is  used  intenticmally  in  the 
manufacture  of  a  polymer  to  become 
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chemically  a  part  of  the  polymer 
composition. 

Reactive  functional  group  means  an 
atom  or  associated  group  of  atoms  in  a 
chemical  substance  that  is  intended  or 
can  reasonably  be  anticipated  to 
undergo  facile  chemical  reaction. 

Reasonably  anticipated  means  that  a 
knowledgeable  person  would  expect  a 
given  physical  or  chemical  composition 
or  characteristic  to  occur  based  on  such 
factors  as  the  nature  of  the  precursors 
used  to  manufacture  the  polymer,  the 
type  of  reaction,  the  type  of 
manufacturing  process,  the  products 
produced  in  polymerization,  the 
intended  uses  of  the  substance,  or 
associated  use  conditions. 

(c)  Applicability.  This  section  applies 
to  manufacturers  of  new  chemical 
substances  that  otherwise  must  submit  a 
premanufacture  notice  to  EPA  imder 
§  720.22  of  this  chapter.  New  substances 
are  eUgible  for  exemption  imder  this 
section  if  they  meet  the  definition  of 
"polymer"  in  paragraph  (b)  of  this 
section,  and  the  criteria  in  paragraph  (e) 
of  this  section,  and  if  they  are  not 
excluded  from  the  exemption  under 
paragraph  (d)  of  this  section. 

Id)  Polymers  that  cannot  be 
manufactured  under  this  section —  (1) 
Cationic  polymers.  A  polymer  cannot  be 
manufactured  under  this  section  if  the 
polymer  is  a  cationic  pol)rmer  as 
defined  under  paragraph  (b)  of  this 
section  or  if  the  polymer  is  reasonably 
anticipated  to  become  a  cationic 
polymer  in  a  natural  aquatic 
environment  (e.g.,  rivers,  lakes)  unless: 

(i)  The  polymer  is  a  solid  material  that 
is  not  soluble  or  dispersible  in  water 
and  will  be  used  only  in  the  solid  phase 
(for  example,  polymers  that  will  be  used 
as  ion  exdianee  beads),  or 

(ii)  The  comoined  functional  group 
equivalent  weignt  of  cationic  groups  in 
the  polymer  is  equal  to  or  greater  than 
5,000. 

(2)  Elemental  limitations,  (i)  A 
polymer  manufactured  under  this 
section  must  contain  as  an  integral  part 
of  its  composition  at  least  two  of  the 
atomic  elements  carbon,  hydrogen, 
nitrogen,  oxygen,  silicon,  and  sulfur. 

(ii)  A  polymer  cannot  be 
manufactured  under  this  section  if  it 
contains  as  an  integral  part  of  its 
composition,  except  as  impurities,  any 
elements  other  than  the  following: 

(A)  The  elements  listed  in  paragraph 
(d)(2)(i)  of  this  section. 

(B)  Sodium,  magnesium,  aluminum, 
potassium,  calcium,  chlorine,  bromine, 
and  iodine  as  the  monatomic 
coimterions  Na-f ,  Mg-f  2,  Al-f  3,  K-f,  Ca-f  2, 
a-,  Br-,  or  I-. 

(C)  Fluorine,  chlorine,  bromine,  and 
iodine  covalenUy  bound  to  carbon. 


(D)  Less  than  0.20  weight  percent  of 
any  combination  of  the  atomic  elements 
lithliun,  boron,  phosphorus,  titanium, 
manganese,  iron,  nickel,  copper,  zinc, 
tin,  and  zirconium. 

(3)  Polymers  which  degmde, 
decompose,  or  depolymerize.  A  polymer 
cannot  be  manufactured  under  this 
section  if  the  polymer  is  designed  or  is 
reasonably  anticipated  to  sulMtantially 
degrade,  decompose,  or  depolymerize. 

(4)  Polymers  manufactured  or 
imported  from  monomers  and  reactants 
not  on  the  TSCA  Chemical  Substance 
Inventory.  A  polymer  cannot  be 
manufactured  under  this  section  if  the 
polymer  being  manufactured  or 
imported  comprises  monomers  and/or 
other  reactants  not  already  included  on 
the  TSCA  Chemical  Substance 
Inventory. 

(5)  Water  absorbing  polymers  with 
number  average  molecular  weight  (MW) 
10,000  and  greater.  A  polymer  cannot 
be  manufactured  under  this  section  if 
the  polymer  being  manufactiired  or 
imported  is  considered  a  water 
absorbing  polymer  and  has  a  number 
average  MW  greater  than  or  equal  to 
10,000.  A  water-absorbing  polymer  is  a 
polymeric  substance  that,  either  in 
whole  or  in  part,  increases  its  volume 
when  in  contact  with  water,  A  polymer 
that  is  partially  water  soluble  and 
partially  water-absorbing  shall  be 
considered  water-absorbing  for  the 
purposes  of  this  section. 

(e)  Exemption  criteria.  To  be 
manufactured  under  this  section,  the 
polymer  must  meet  one  of  the  following 
criteria: 

(1)  Polymers  with  number  average 
MW  greater  than  or  equal  to  1,000  and 
less  than  10.000  (and  oligomer  content 
less  than  10  percent  below  MW  500  and 
less  than  25  percent  below  MW  1,000). 
(i)  The  polymer  must  have  a  number 
average  MW  greater  than  or  equal  to 
1.000  and  less  than  10,000  and  contain 
less  than  10  percent  oligomeric  material 
below  MW  500  and  less  than  25  percent 
oligomeric  material  below  MW  1,000. 

Ui)  A  polymer  cannot  be 
manufactured  imder  this  paragraph  if 
the  polymer  contains  reactive  functional 
groups  that  are  intended  or  reasonably 
anticipated  to  imdergo  further  reaction 
unless  it  meets  one  of  the  following 
criteria: 

(A)  The  polymer  contains  no  or  only 
the  following  reactive  functional  groups: 
carboxylic  acid  groups,  aliphatic 
hydroxyl  groups,  unconj\igated  olefinic 
groups  that  are  considered  "ordinary", 
butenedioic  acid  groups,  those 
conjugated  olefinic  groups  contained  in 
naturally-occurring  fats,  oils,  and 
carboxylic  acids,  blocked  isocyanates 
(including  ketoxime-blocked 


isocyanates),  thiols,  unconjugated  nitrile 
groups,  and  halogens  (except  that 
reactive  halogen-containing  groups  such 
as  benzylic  or  allylic  halides  would  not 
be  included). 

(B)  The  polymer  has  a  combined 
reactive  group  equivalent  weight  greater 
than  or  equal  to  1,000  for  the  following 
reactive  functional  groups:  add  halides; 
acid  anhydrides;  aldehydes, 
hemiacetals;  methylolamides,  •  amines 
or,  -  ureas;  <  C2  alkoxysilanes;  allyl 
ethers;  conjugated  olefins;  cyanates; 
epoxides;  imines;  or  unsi^>8tituted 

gositions  ortho  or  para  to  phenolic 
ydroxyl. 

(C)  If  any  reactive  functional  groups 
not  iucluded  in  paragraph  (e)(l)(ii)(A)  or 
(B)  of  this  section  are  present,  the 
combined  reactive  group  equivalent 
wei^t,  including  any  groups  listed  in 
paragraph  (e)(l)(ii)(B),  must  be  greater 
than  or  equal  to  5,000. 

(2)  Polymers  with  number  average 
MW  greater  than  or  equal  to  10,000  (and 
oligomer  content  less  than  2  percent 
below  MW  500  and  less  than  5  percent 
below  MW  1,000).  The  polymer  must 
have  a  nimiber  average  MW  greater  than 
or  equal  to  10,000  and  contain  less  than 
2  percent  oligomeric  material  below 
MW  500  and  less  than  5  percent 
oligomeric  material  below  MW  1000.  In 
addition,  for  all  water  insoluble 
polymers  greater  than  or  equal  to  10,000 
MW  to  be  manufactiired  imder  the  terms 
of  this  section,  the  manufacturer  must: 

(i)  Notify  persons  in  its  employ  of  the 
following  if  there  is  a  potential  for  their 
inhalation  exposure  to  any  respirable 
particulates  of  the  substance  as 
identified  under  paragraph  (e)(2)(ii)  of 
this  section: 

(A)  The  potential  for  harmful  limg 
effects  upon  inhalation  of  respirable 
particulates  of  the  substance. 

(6)  The  requirements  of  paragraph 
(e)(2)(iv)  of  this  section.  The  notification 
must  be  in  accordance  with  paragraph 
(e)(2)(iii)  of  this  section. 

(ii)  Evaluate  the  potential  for 
inhalation  exposure  to  any  respirable 
particulates  of  this  substance. 

(iii)  Notify  each  person  in  its  employ 
that  may  be  potentially  exposed  to  any 
respirable  particulates  of  this  substance 
by  means  of  a  container  labeling  system, 
conspicuous  placement  of  notices  in 
areas  where  exposure  may  occur, 
written  notification,  or  any  other  form  of 
notification  which  adequately  iaforms 
persons  of  the  potential  inhalation 
exposure  as  determined  under 
paragraph  (e)(2)(ii)  of  this  section,  the 
potential  for  harmful  lung  effects  upon 
inhalation  of  respirable  particiilates  of 
the  substance,  and  the  requirements  of 
paragraph  (e)(2)(iv)  of  this  section. 


I)  (    t 
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(iv)  Provide  to,  and  require  to  wear, 
each  person  in  its  emplc^  that  may  be 
potentially  exposed  to  any  respirable 
particulates  of  the  substance  the 
following  respiratory  protection: 

(A)  At  a  minimum,  a  Category  21C  or 
23C  respirator  equipped  with  a  high 
efiiciency  filter,  selected  in  acconunce 
with  the  National  Institute  for 
Occujpational  Safiety  and  Health 
(NIOSH)  RespiratOT  Decision  Logic 
PHHS/NIOSH  PubUcation  No.  87-108 
or  current  version)  and  used  in 
accordance  with  29  CFR  1910.134  and 
30  CFR  part  11.  Respirators  shall  be 
selected  such  that  employee  exposure  to 
respirable  dust,  mist,  or  aerosolof  this 
substance  via  inhalation  does  not 
exceed  0.5  mg/m'  in  any  8-4iour  work 
shift  of  a  40-hour  work  week. 

(B)  Employees  are  not  required  to 
wear  respirators  if  alternate  controls  in 
the  workplace  are  provided  so  that 
inhalation  exposiue  to  respirable  dust, 
mist,  or  aerosol  of  the  new  chemical 
substance  in  the  workplace  during 
manufacture,  processing,  and  use  does 
not  exceed  0.5  mg/m^  in  any  8-hour 
work  shift  of  a  4()-hour  work  week. 
Process  changes,  work  practices,  good 
housekeeping,  and  maintenance 


practices  can  efiisctively  reduce 
exposing  to  airb<me  respirable  polymer 
materials.  Examples  of  process  changes 
that  can  reduce  exposure  include  u^ig 
the  substance  in  solution,  in  peUet  form, 
or  as  a  wet  cake.  AppHcation  methods 
other  than  spray  applications  that  can 
reduce  airborne  respirable  exposures 
include  roller  coating,  dip  coating,  etc. 
Good  housekeeping  may  include  such 
practices  as  wet  mopping  or  vacuuming 
spills  instead  of  dry  swaging  and  the 
repair  of  leaks  as  socm  as  possible. 

(v)  Provide  in  writing  to  processora 
and  industrial  users  to  whom  it  directly 
distributes  the  polymer  a  notice  of 
potential  inhalation  exposure  to  any 
respirable  particulates  of  the  substance 
if  such  a  determination  is  made  in 
accordance  with  paragraph  (e)(2)(ii)  of 
this  section  and  the  potential  for 
harmful  lung  effects  upon  inhalation  of 
respirable  particulates  of  the  substance. 
The  manufactiuer  must  also  inform 
processora  and  industrial  usen  of 
respirator  or  alternate  workplace 
controls  specified  in  paragraph  (e)(2)(iv) 
of  this  section  so  that  inhdation 
exposure  to  respirable  dust,  mist,  or 
aerosol  of  the  new  substance  in  the 
workplace  during  processing  or  use 


does  not  exceed  0.5  mg/m^  in  any  8- 
bour  work  shift  of  a  40-hour  work 
week.  The  manufacturer  may  notify 
processora  and  industrial  usere  by 
means  of  a  container  labeling  system, 
written  notification,  material  safety  data 
sheet,  or  any  other  method  that 
adequately  informs  them  of  inhalation 
exposure  potential  to  any  respirable 
particulates  of  the  substance,  the 
potential  for  harmful  lung  efltects  upon 
exposure  to  respirable  particulates  of 
the  substance,  and  the  use  of  respirator 
or  alternate  workplace  controls.  If  tb« 
manufacturer  learns  that  a  customeris 
processing  or  using  the  substance  in 
violation  of  prescribed  respirator  or 
alternate  workplace  controls,  the 
manufacturer  must  cease  distribution  of 
the  substance  to  the  customer 
immediately.  The  manufacturer  must 
also  report  this  action  to  EPA  within  15 
working  days  of  receipt  of  this 
information  imder  paragraph  (i)  of  this 
section. 

(3)  Polyester  polymers.  The  polymm  is 
a  polyester  as  defined  in  paragraph  (b) 
of  this  section  and  is  manufactured 
solely  from  one  or  more  of  the  reactants 
in  the  following  Table  1: 


Table  1.—  list  of  Reactants  From  Which  Polyester  May  be  Made 


Reactani 


BaAioicadd 
Coconut  oi  .. 
ComoN 


MonobMic  Acid*  and  Natural  0H» 


CotonMsdoN  .._ 
Dodecanoic  acid . 
Fatly  acida,  coco 
Fatly  addB,  Inwad  ol . 


Fatty  adds,  aaWowwf  oS . 

Fatty  adds,  aoya 

Fatly  adda,  aunilowar  o« , 
Fatly  addi,  ta*-ol 


Fatly  adds,  taNXL  con|uoaM . 

Fatty  adda,  vmalaUa  ol 

Hapttmoic  add 

Hexanoic  add 


Hasanoic  add.  3,3,MiiRMhyl- . 

UnaaadoS  .._. 

Nonanoicacn . 


ONa.  Carrabia 
ONa,  anchovy  „ 
ONa.  batMMau  palm . 
OUa,  hantng  „___„. 
CUa,  manhadan  _„ 

OliB.oliidca 

Oaa.  pakn  kamal  ». 

Oto.  partto 

ONa.  wahul 

Oaa,aanflna 

SaWowf  OS 

SoytMan  ol 

SunHowarol ._ 

Twv  ol 


aandTiiBaaiciydK. 

1.?  nanianadteartxMylc  add .» 
I^BanzanadtoaftKnylc  add  .„ 
l.4-Banzanadteaitok)ile  add  .u. 
lA4-0anianalricaitOKylcadd 
nminaJoic  add ..._.,. 
^6lrtanadtaio  add  (E)' 


CASNa 


65-85-0 

*aooi-3i-« 

'800t-^0-7 

^8001-29-4 

143-07-7 

'«178e-«7-a 

'6a424-«5-3 

*6830»-5»-2 

'8482fr-a»-7 
'61790-12-3 

*61786-«6-7 

111-14-0 

142-62-1 

33(n-10-1 

*8001-M-1 

112-06-0 


*68158-06-0 

'S002-6(M 

'8016-36-1 

'80e3-7»-8 

*68132-«>-a 

•8024-06-7 

^8001-23-6 
'8001-22-7 
*8001-2l-e 
•8001-2O-6 


86-«»-3 

121-01-6 
100-21-O 


110-15-6 
110-17-6 
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TABLE  t.—  UST  OF  REACTANTS  FROM  WHICH  POLYESTER  lUV  BE  MADE-ConliOUed 


RMCtVi 


DKafwdMcacU 


NoraMdtotoaBld 


1.' 


1.4-Cyctctanra*naffanol . 


1^-Propanaifol. 


CAS  No. 


1>Prop«n«dW.W-«>li(h»(*a«yiTw*i»l)- 


1,2>Prop«n«Wol ■■■■ ~ 

1  ^,3-PfopwMirtot,  homopotynwr , 
2-Propan-l-oLi 


AcaUc  acid.  zr-OKyMt- 


CydahwBnoi 

CyciohmwiaL  4,4-i1-«MttiyMhy<idane)bi»- 
Ettanol.  2-(2-»)uloi«y«»»xy)- 


Mettwnol.  hydrolyrt  producis  ^m  trictitoiohwytHHrw  and  Wchtofophani^lrtlana 
l-Phananthraoamathwui.  t*rad«cahydio-1,4a-dhn«th)^7-  (l-fne<hyt««hyO- 


Pfwnoii  4,r-(l-rtwft»<lh»<ld«n^m,  pcttrim  wWi  2,2'-  Kl-tm<iyfc<liy»iww)blK4.l-gHen|f>BO»o«ym«<tiyt>ne)l  W«(OjtlmnaJ 

akamm  mt  9toon«,  (Mtai  *P^  pofynwm  •«>  Ph  8iteesqu»own««, ""»— V  y"**"*  ,—•;-"••- — 

TlQwanai Md SMeMtaa, dlMa.  watinwy  Pfv polymers  wiif> Ph  iMuMquloMnH,  iiMtioRy  lamtlnaiid 

Staaim  wd  SMcorm.  Ua  fn«,  tnalhoiiy  Rv  poiymers  with  Ph  aMaaaqutowanaa.  roalhoity-  and  Ptvlannlnated 

Sasaaqutoxanaa.  Ptt  Pr - -- 


t11-20-« 
t»4-04-8 
123-W-* 


W7-»-0 

110-a»-4 

106-00-8 

107-21-1 

629-11-a 

t44-1»-4 

97-C6-* 

115-77-* 

t2B-a»-7 

77-89-6 

77-85-0 

2&1 18-82-4 


110-88-8 

•71-38-3 

106-93-0 

80-04-6 

112-34-6 

111-27-3 

'72318-84-4 

13383-83-6 

25036-25-3 

'88440-66-3 

'O80S7-O4-O 

'68867-06-2 

'68037-80-1 


•  Chw*al  tub-arw.  o«  irtBW-i  or  vwlil*  conniortion.  co«v^ 
CHEMCAL  ABSTRACTS  md  «•  hdwM.  _.,.^  .^ 


MjbMnow  •!•  nol  UMd  in 
ly  ba  tomwd  by  rtacUon  at 


(f)  Exemption  ruOice.  An  exemption 
notice  must  be  submitted  to  EPA  no 
later  than  30  days  after  commencement 
of  manufacture  for  commercial 
purposes. 

(1)  Notice  fonxt.  The  information  set 
forth  in  paiagrapb  (f)(2]  of  this  section 
must  be  submitted  on  EPA  Form 

No. 7710-??  (Form  number  to  be 
assigned)  as  identified  below. 

(2)  Contents  of  exemption  notice.  For 
substancat  eaampt  under  paragraph  (e) 
of  this  section  the  notice  must  include 
to  the  extent  known  to  or  reasonably 
ascertainable  by  the  manufacturer: 

(i)  Manufactaitr's  name.  This 
includes  the  name  and  address  of  the 
manufacturer  and  the  name  and 
telephone  airaibar  of  a  technical  contact 
in  the  United  States. 

(ii)  Type  of  exemption.  A  desi^Mtion 
on  page  1  of  the  notice,  of  whether  the 
manufacturer  is  claiming  an  exemption 
under  paragraph  (a)Cl).  (eU2).  or  (eH3)  of 
thissectkm. 

(iii)  Site  of  manufdcttiw.  The  name 
and  street  addiess  of  the  site  of  first 
manufacture  or  import 

(iv)  Chemical  identity  information. 
(A)  The  identity  by  specific  chemical 
name  and  CAS  Begistiy  Number  (oc  EPA 
assigned  Acceaaioa  Nuiaber)  of  each 
"reactant".  as  tint  term  is  defined  in 


paragraph  (b)  of  this  section,  used  at 
greater  than  two  weight  percent  in  the 
manufacture  of  the  polymer.  The 
manufactxuer  may  detwmine  whethw  a 
reectant  is  used  at  greater  than  two 
weight  percent  according  to  either  the 
weight  of  the  reactant  charged  to  the 
reaction  vessel  or  the  weight  of  the 
chemically  combined  (rncorporated) 
reactant  in  the  polymer.  Manufacturers 
who  choose  the  "incorporated"  method 
must  maintain  axwlytical  data  to 
demonstrate  compHance  with  this 
paragraph. 

(B)  A  representative  structural 
diagram,  as  Complete  as  can  be  known, 
of  the  polymer. 

(C)  The  currently  correct  Chemical 
Abstracts  (CA)  Index  name  for  the 
polymeric  pibft^"^^  or  the  CA  preferred 
name  (whicherer  is  appropriate  based 
on  Qiemical  Abstract  Service  (CAS)  9th 
Collective  Index  nomenclature  rules  and 
conventions). 

(D)  The  currently  correct  CAS 
Registry  Number  (CASRN)  for  the 
po^oneric  substance  if  a  CASRN  already 
exists  for  the  substance  in  the  CAS 
Registry  File. 

(v)  Generic  chemical  identity.  If  the 
^;-li^mirAl  identity  ptovidsd  under  this 
sectioa  is  clained  as  confidential 
hifuimation  muier  paragraph  (h)  of  diis 


section,  the  notice  must  provide  a  non- 
confidential description  of  this 
information  which  is  only  as  generic  as 
necessary  to  protect  the  confidentiality 
of  the  information. 

(vi)  Test  data  and  other  data.  Test 
data  on  the  polymer  in  the  possession 
or  control  of  the  mamifactiffer,  a 
description  of  other  data  concerning  the 
health  and  environmental  effects  of  the 
polymer  that  are  known  to  or  raestmably 
ascertainable  by  the  manufacturer,  aod 
a  description  of  data  on  related 
chemicals,  as  required  in  §  720.50  of 
this  chapter.  (Identify  as  an  attadunent 
to  the  notice.) 

(vii)  Dote  of  first  manufacture  or 
import.  The  aate  of  first  manufartiif  or 
import  of  the  substance  under  \b»  tanns 
of  Uiis  exempti^m. 

(viii)  Certification.  A  certification 
that: 

(A)  The  notice  includes  all  test  data 
and  other  data  required. 

(B)  The  person  submitting  the  notioe 
manufactwed  or  imported  tks  polymw 
for  a  commenaal  purpose  other  thsD  lor 
research  and  development 

(C)  All  infbrmatiaB  provided  in  the 
notice  is  complete  and  trnthfol  asof  the 
date  of  subraissieB. 

(E^  The  new  dienrical  sidmtsnce 
meets  the  definition  of  a  polymer,  is  Bot 


Federal  Regjgter  /  Vol.  58,  No.  24  /  Monday,  February  8,  1993  /  Proposed  Rule* 


7699 


speci£H:ally  excluded  from  the 
exemption,  and  meets  the  conditions  of 
the  exemption.  (Certification  on  page  1 
of  exemption  form,  plus  the  statement 
reqiiired  by  paragraph  (f)(2)(viii)(D)  of 
this  section.) 

(E)  The  person  submitting  the  notice 
for  a  water  insoluble  polymer  with  a 
number  average  MW  of  10,000  or  greater 
(and  oligomer  content  less  than  2 
percent  below  MW  500  and  less  than  5 
percent  below  MW  1,000)  is  aware  of 
the  potential  for  harmful  lung  effects 
upon  inhalation  of  respirable 
particulates  of  certain  high  molecular 
weight  polymers  as  described  in  this 
chapter  and  has  compUed  with 
paragreph  (e)(2)  of  this  section. 

(F)  The  person  submitting  the  notice 
is  providing  a  correct  chemical 
identification  of  this  substance  using 
Chemical  Abstract  Services  (CAS) 
nomenclature  as  required  under 
paragrsDh  (f)(2)(iv)  of  this  section. 

(ClTne  Company  named  in  Part  1  of 
the  form  has  remitted  the  fee  specified 
at  40  CFR  700.45(b)  or,  the  Company 
named  in  Part  1  of  the  form  is  a  small 
business  concern  under  40  CFR  700.43 
and  has  remitted  a  fee  of  $100  in 
accordance  with  40  CFR  700.45(b). 

(ix)  List  of  attachments.  The  notice 
must  include  a  hst  of  attachments 
submitted  with  the  notice. 

(g)  Notice  procedures.  The  following 
sections  of  40  CFR  part  720  of  this 
chapter  apply  to  the  handling  of  notices 
under  this  section. 

(1)  Section  720.25  Determining 
whether  a  chemical  substance  is  on  the 
Inventory. 

(2)  Section  720.40  General.  (Notice 
Form,  paragraphs  (g)  and  (h). 

(3)  Section  720.57  Imports. 

(4)  Section  720.70  Notice  in  the 
Federal  Register. 

(5)  Section  720.80  General  Provisions. 

(6)  Section  720.90  Data  from  health 
and  safety  studies. 

(7)  Section  720.95  Public  file, 
(h)  Confidentiality.  (1)  If  the 

manufacturer  submits  to  EPA  under  this 
section  information  which  it  claims  as 
confidential  business  information,  the 
manufacturer  must  clearly  identify  the 
informetion  at  the  time  of  submission  to 
EPA  in  the  manner  prescribed  on  the 
notice  form  or  by  bracketing,  and 
stamping  "CONFIDENTIAL'  any 
attachment.  Any  information  so 
identified  will  be  treated  in  accordance 
with  the  procedures  in  part  2  of  this 
chapter.  Any  information  not  claimed 
confidential  at  the  time  of  submission 
may  be  made  available  to  the  public 
without  further  notice.  A  submitter  may 
assert  a  claim  of  confidentiality  for  the 
chemical  identity  only  if  the  submitter 
beUeves  that  public  disclosure  of  the 


feet  that  anyone  manufacture  or 
imports  the  new  chemical  substance  for 
commerdal  purposes  would  reveal 
confidential  buslDess  information. 

(2)(i)  Any  person  who  asserts  a  claim 
of  confidentiality  for  chemical  identify 
imder  this  paragraph  must  provide  a 
generic  name  that  is  only  as  generic  ta 
nacessarv  to  protect  the  confidential 
chemical  identity  of  the  particalar 
chemical  substance.  The  name  ahcnild 
reveal  the  specific  chemical  identity  to 
the  maximum  extent  possible, 

(ii)  The  generic  nante  provided  by  the 
submitter  will  be  subject  to  EPA  review 
and  approval  in  accordance  vrith  the 
procedures  specified  in  §  720.85(b)(6)  of 
this  chapter.  The  generic  name  provided 
by  the  submitter  or  an  alternative 
selected  by  the  EPA  under  these 

{)rocediu>es  will  be  placed  on  a  public 
ist  of  substances  dxempt  imder  this 
section. 

(3)  If  any  information  is  claimed 
confidential,  the  manufactiirer  must 
submit  a  second  copy  of  the  notice 
except  that  all  information  claimed  as 
confidential  in  the  first  copy  must  be 
deleted.  EPA  will  place  the  second  copy 
in  the  public  file. 

(i)  Additional  information.  If  the 
manufacturer  of  a  new  chemical 
substance  under  the  terms  of  this 
exemption  obtains  test  data  or  other 
infcRmation  indicating  that  the  new 
chemical  substance  may  not  quahfy  for 
the  exemption,  the  manufacturer  must 
submit  these  data  or  information  to  EPA 
within  15  working  days  of  receipt  of  the 
information. 

(j)  Notification  of  receipt  of  notice. 
EPA  will  file  for  pubUcation  with  the 
Office  of  the  Federal  Register,  a  notice 
of  receipt  by  means  of  paragraph  (g)(4) 
of  this  section.  This  notice  does  not 
constitute  a  finding  by  EPA  that  the 
notice,  as  submitted,  is  in  compliance 
with  this  section.  EPA  will  consider  a 
person  to  have  submitted  the  notice  on 
the  date  the  notice  is  received  by  the 
Document  Control  Officer  for  the  Office 
of  Pollution  Prevention  and  Toxics.  The 
exemption  notice  must  be  '*f>ostmarked" 
or  hand-delivered  by  the  30th  day  after 
manufacture  has  commenced  under  the 
terms  of  this  exemption. 

(k)  Exemptions  granted  under 
superseded  regulations.  Manufacturers 
holding  exemptions  granted  under  the 
sufwrseded  requirements  of  this  section 
shall  either  continue  to  comply  with 
those  requirements  or  submit  a  new 
exemption  notice  pursuant  to  this 
section.  If  an  exemption  holder 
continues  to  follow  the  superseded 
regulations,  the  Notice  of 
Commencement  requirements  apply  and 
the  exempt  polymer  will  continue  to  be 
listed  on  the  Inventory  with  exclusion 


criteria,  exemption  category  reetrictions, 
and  residual  monomer  and  low 
molecular  weight  spedea  cootent 
limitations. 

(1)  Recordkeeping.  (1)  A  manufacturer 
of  a  new  polymer  under  peragraplta 
(e)(1).  (e)(2),  or  (e)(3)  of  thit  eedion, 
must  retain  the  recordt  deaciibed  In  Una 
paragraph  at  the  manufacturing  site  for 
a  period  of  5  yeart  from  the  final  date 
of  manufacture. 

(2)  The  recnrds  must  include  the 
following  to  demonstrate  compliance 
with  the  tarns  of  this  section: 

(i)  A  copy  of  the  exempticm  notice. 

(ii)  Documentation  of  any  other 
information  provided  in  the  Umited 
premanufacture  notice,  including: 

(A)  Information  to  demonstrate  that 
the  new  polymer  Is  not  specifically 
excluded  from  the  exemption. 

(B)  Information  to  demonstrate  that 
the  new  polymer  meets  the  exemption 
criteria  in  paragraphs  (eMl).  (e)(2),  or 
{e)(3)  of  this  section  including: 

(1)  Detailed  batch  records  including 
reaction  conditions  (i.e.,  temperature, 
time,  etc.)  and  amoxmt  of  materials 
charged  to  the  reactor  and  approprtate 
analytical  test  results  for  the  fini  bstch 
of  the  polymer  manufactured  for 
distribution  in  commerce  and  the  initial 
batch  manufactured  for  distribution  in 
commerce  immediately  foUowing  any 
change  in  the  polymer  manufacturing 
process  that  may  alter  the  eligibihty  of 
the  polymer  to  meet  the  criteria  at 
paragraphs  (e)(1),  (e)(2)  or  (e)0)  of  this 
section  as  certified  in  the  exemption 
notice. 

{2)  An  explanation  of  the  submitter's 
determination  that  the  polymer  is 
exempt  under  this  section.  Suffident 
written  explanation  may  include 
conclusions  based  on:  Analytical  data, 
analogies  to  other  similar  engineering  cr 
chemical  processes,  or  extrapolations 
from  R&D  information  on  the  pofymer. 
A  new  written  explanation  must  be 
made  each  time  there  is  a  change  in 
manufacturing  process  that  may  alter 
the  eligibility  of  the  polymer  to  meet  the 
criteria  at  paragraphs  (e)(1),  (e)(2),  or 
(e)(3)  of  this  section. 

(C)  If  applicable,  analytical  data  to 
demonstrate  that  the  first  batch  of  new 
polymer  manufactured  for  OMmnerdal 
purposes  imder  the  exemption,  and  the 
initial  batch  manufsctiired  subsequci^l 
to  a  change  in  manufacturing  process 
that  may  alter  the  eligibility  of  the 
polymer  to  meet  the  criteria  at 
paragraphs  (e)(1)  or  (e)(2)  of  thit  secticD, 
meets  the  number-average  MW 
exemption  criteria  in  paragraphs  (e)(1) 
or  (e)(2)  of  this  section.  The  analytical 
tests  may  include  gel  permeation 
chromatography  (GPC).  vapor  pressure 
osmometry  (VPO),  or  other  such  tests 
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wUdi  will  d>MMjiistiat»  that  the 
polymer  meets  th«  nanfaar^verage  MW 
criterioQ. 

CD)  If  applicable,  analytical  data  to 
demoDstnte  that  the  fint  boteh  of  nevr 
polymer  manufactured  for  commercial 
purpoMB  umier  the  terms  of  the 
exemption,  and  the  initial  batch 
mam^Mitured  subeeqoent  to  a  change  in 
mannfiKturing  pfocoee  that  may  alter 
the  eligibility  of  the  polymer  to  meet  the 
criteria  In  paragraphs  (e)(1)  or  {eK2)  of 
this  section,  meets  the  low  MW  content 
criteria  in  paragraphs  (e)(1)  or  (e)(2)  of 
this  section. 

(E)  If  applicable,  analytical  data 
required  in  paragraph  (0(2)(iv)(A)  of  this 
section  to  make  an  "as  incorporated** 
basis  determiiiation  for  reporting 
reactants  used  at  greater  than  2  weight 
percent  in  the  manu£acture  of  the 
polymer. 

(iii)  Dommentation  of  the  nature  and 
method  of  notification  under  paragraph 
(e)(2)(i)  of  this  section  including  copies 
of  any  labels  or  written  notices  used, 
(iv)  If  notification  is  required  under 
paragraph  (e)(2) (v)  of  this  section,  the 
namea  and  addresses  of  any  persons 
other  than  the  manufacturer  or  importer 
to  whom  the  substance  is  distributed 
and  copies  of  the  written  notification 
required  under  that  paragraph, 
(v)  Records  that  demonstrate 
compliance  with  the  requirements  of 
paragraph  (eK2)  of  this  section.  Records 
must  demonstrate  use  of  the  required 
respirMcHS  under  paragraph  (eH2)  of  this 
section  or  information  to  demonstrate 
that  sufficient  workplace  controls  are  in 
place  such  that  inhalation  eiqrasure 
does  not  exceed  0.5  mg/m'  in  any  8- 
hour  work  shift  of  a  40--hour  work 
weeL  Records  of  any  additioi^  results 
of  personal  exposure  monitoring  and 
any  additional  information  related  to 
worker's  occupational  exposure  which 
the  manufacturar  may  possess  must  also 
be  maintained  and  made  available  to 
EPA  if  requested. 

(3)  The  manufactiiTOT  must  submit  the 
records  listed  in  paragraph  (1)(2)  of  this 
section  to  EPA  upon  written  request  by 
EPA.  The  manufacturer  must  provide 
these  records  within  15  working  days  of 
receipt  of  this  request.  In  addition,  any 
person  who  manufactures  a  new 
chemical  substance  under  the  terms  of 
this  section,  upon  request  of  EPA,  must 
permit  such  person  at  all  reasonable 
times  to  have  access  to  and  to  copy 
these  records. 

(m)  Submission  of  information. 
Information  submitted  to  EPA  under 
this  section  m\ist  be  sent  in  writing  tor 
Document  Control  Officer  (TS-790), 
Office  of  Pollution  Prevention  and 
Toxics,  KivironiBaiital  Protection 


Agency,  401 M  St.  SW..  WasWngtfw, 
DC  2046a 

(n)  Compikma.  (1)  Paihu*  to  comply 
with  any  provision  of  tfasb  aactkm  !•  a 
vicdation  of  section  15  of  di»  Act  (15 
U.S.C  2614). 

(2)  A  panoB  mdio  mannfarturas  or 
imports  a  new  dwrniral  suhrtanm  and 
fails  to  comply  with  paragraph  (f)  of  this 
section  is  in  Tiolatioo  of  sactian  15  of 
the  Act. 

(3)  Using  for  commercial  purposM  a 
chemical  substance  or  mixture  ¥rbkh  a 
person  knew  or  had  raason  to  know  %ras 
manufactursd.  procasasd.  or  distributsd 
in  commerce  in  violation  of  section  5  of 
the  Act  is  a  violation  of  section  15  of  the 
AjO. (15  use  2814). 

(4)  Faihira  or  nfasal  to  establish  and 
maintain  records  or  to  pennit  access  to 
or  copying  of  records,  as  requirvd  by 
this  section  and  section  11  of  the  Act. 

is  a  violation  of  section  15  of  the  Act  (15 
U.S.C.  2814). 

(5)  Failure  or  refusal  to  permit  entry 
or  inspection  as  required  by  section  11 
of  the  Act  is  a  violation  of  section  IS  of 
the  Act  (15  U.S.C  2614). 

(6)  Vtobtors  may  be  subject  to  tb» 
dvil  and  criminal  penalties  in  section 
16  of  the  Act  (15  U.S.C.  2615)  for  each 
violation.  Persons  who  submit 
materially  misleading  or  false 
information  in  connection  with  the 
requirements  of  any  provision  of  this 
section  may  be  subject  to  penalties 
calculated  as  if  they  never  filed  their 
notices. 

(7)  EPA  may  seek  to  enjoin  the 
manufacture  or  processing  of  a  chemical 
substance  in  violation  cf  this  section  or 
act  to  seize  any  chemical  substance 
manufactured  or  processed  in  violation 
of  this  section  or  take  other  actions 
under  the  authcmty  of  section  7  of  the 
Act  (15  U.S.C.  2606)  or  section  17  of  the 
Act  (15  U.S.C.  2616). 

(o)  Inspections.  EPA  will  conduct 
inspections  under  section  11  of  the  Act 
to  assure  compliance  with  section  5  and 
this  section,  to  verify  that  information 
submitted  to  EPA  under  this  section  is 
true  and  correct,  and  to  audit  data 
submitted  to  EPA  under  this  secticm. 

(p)  Revocation  of  exemption.  (1)  If  at 
any  time  after  an  exemption  application 
has  been  received  under  the  terms  of 
this  section,  EPA  obtains  information 
(throt^h  a  TSCA  section  8(e)  report  or 
through  any  other  source)  indicating  to 
EPA  that  a  particular  polymer  (or 
category  of  polymers  that  includes  sudi 
polymer)  or  a  reasonably  anticipated 
metabolite  or  environmrotal 
trensformatioo  product  of  the  substance 
may  present  an  unreasonable  risk  of 
injury  to  human  health  or  the 
environment.  Q'A  shall  oatify  the 
mamifBGturer  of  that  polymw,  by 


certified  maiU  that  its  saBsnipCion  ondar 
this  aoctien  will  be  revoked.  Ths  criteria 
for  revocation  of  the  examptian  are  that 
the  polymer  sobstance  or  a  reaaondriy 
anticipated  metabolite  or  environmental 
transformation  product  of  the  substance: 

(i)  May  cause  significant  chianic 
effects,  including  cardnogenic. 
developmental  or  reproductive  efiisGls, 
under  anticipated  conditions  of 
manufacture,  processing,  distributioa  in 
commerce,  use,  at  diq>08al  of  the 
substance. 

(ii)  May  cause  significant  acute  effects 
(lethal  or  sublethal)  under  anticipated 
conditions  of  manufect\n«,  processing, 
distribution  in  commerce,  use,  or 
disposal  of  the  new  substance. 

(iii)  May  cause  significant 
enviroiunental  efhcts  imder  anticipated 
conditions  of  manufacture,  processing, 
distribution  in  commerce,  use,  or 
disposal  of  the  substance. 

(2)  The  manufactxirer  may  continue  to 
manufacture,  process,  distribute  in 
commerce,  and  use  the  substance  after 
receiving  the  notice  under  paragraph 
(p)(l)  of  this  section  if  the  manufiacturBr 
was  manufacturing,  processing, 
distributing  in  commerce,  or  using  the 
substance  at  the  time  of  the  notification 
and  if  the  manufacturer  submits  written 
objections  to  EPA  within  15  days  of 
receipt  of  the  notification.  Such  written 
objections  must  state  the  reasoiu  why 
the  manufacturer  believes  that  the 
polymer  will  not  present  an 
unreasonable  risk  of  injury  to  health  or 
the  environment  Manufacturers  not 
manufacturing,  processing,  distributing 
in  commerce,  or  using  the  substance  at 
the  time  of  the  notification  may  not 
begin  manufacture  until  EPA  makes  its 
final  determination  under  paragraph 
(p)(3)  of  this  section. 

(3)  EPA  will  consider  any  objections 
submitted  imdw  paragraph  (p)(2)  of  this 
section  and  will  make  a  nnal 
determination  on  whether  to  revoke  tiye 
exemption.  EPA  will  notify  the 
manufacturer  of  the  final  detenninatioR 
by  certified  mail  within  15  days  of 
receipt  of  the  objections  submitted 
under  paragraph  (p)(2)  of  this  section. 

(4)  Withio  24  hours  of  receipt  of  a 
final  determinati<Hi  from  EPA  that  an 
exemption  is  revoked,  the  manufacturer 
of  the  substance  fot  which  the 
exemption  was  revoked  shall  cease  all 
mmufacturing,  processing,  distribution 
in  commerce,  and  use  of  that  substance. 
The  manufacturer  may  not  resume 
manufacture,  processing,  distribution  in 
commerce,  or  use  until  it  submits  a 
pramanufactiHe  notice  under  section 
5(aKl)  of  the  Act  and  pert  720  of  ttiis 
chapter  and  the  notice  loview  period 
has  ended. 
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(5)  Action  iindor  this  paragraph  does 
not  preclude  action  under  any  other 
applicable  sections  of  the  Act. 

[FR  Doc  93-2776  Filed  2-5-93;  8:45  am] 
«  wuMQ  cooe  Mao-so-f 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart305 

[FRL--419S-C] 

RIN2060-AC2S 

CERCLA  Adminlttratlve  Hearing 
Procedure*  for  Claims  Asserted 
Against  the  Superfund 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA  or  the  Agency)  is 
promulgating  an  interim  final  rule  with 
request  for  comments  to  implement 
section  112  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act  of  1980 
(CERCLA).  CERCLA  section  112 
outlines  procedures  for  payments  of 
claims  authorized  pursuant  to  CERCLA 
section  111.  Furthermore,  EPA  uses  the 
procedures  authorized  by  CERCLA 
section  112  to  reimburse  parties  for 
response  costs  incurred  pursuant  to 
CERCLA  section  122.  EPA  reimburses 
the  pcuties  through  payment  of  claims 
asserted  against  the  Hazardous 
Substance  Superfund  (the  Fund).  The 
claims  authority  allows  EPA  to 
reimburse  a  person  for  the  costs 
incurred  for  responding  to  an  actual  or 
threatened  release  of  hazardous 
substances,  pollutants,  or  contaminants 
if  that  person  has  received  prior 
approval  (preauthorization)  from  EPA  to 
conduct  a  response  action.  If  EPA 
denies  all  or  part  of  a  claim  against  the 
Fimd  for  the  costs  incurred  in 
conducting  a  preauthorized  response 
action,  the  adversely  affected  claimant 
may  request  an  administrative  hearing 
to  review  that  decision.  This  interim 
final  rule  establishes  procediues  to 
request  such  a  hearing  and  governs  the 
course  of  the  proceeding  following  the 
request. 

DATES:  This  interim  final  rule  is 
effective  February  8, 1993.  Comments 
on  the  interim  final  rule  must  be 
submitted  on  or  before  4  p.m.  Eastern 
time  on  April  9. 1993. 
ADDRESSES:  Written  comments  on  the 
interim  final  rule  may  be  mailed  or 
hand-deUvered,  in  triplicate,  to  the 
Superfund  Docket,  located  at  the  United 
States  Environmental  Protection 
Agency.  401  M  Street,  SW.,  room  2427. 
Washington.  DC  20460.  The  record 
suppwting  this  rulemaking  is  contained 
in  the  Superfund  Docket  and  is 
available  for  inspection  by  appointment 
only  (Telephone— 202-260-3046) 


between  the  hours  of  9  a.m.  and  4  p.m., 
Monday  through  Friday,  excluding  legal 
hobdays.  As  provided  in  40  CFR  part  2, 
a  reasonable  fee  may  be  charged  for 
copying  services. 

FOR  FURTMER  MFORMATION  CONTACT: 

Hugo  Paul  Fleischman.  U.S. 
Environmental  Protection  Agency, 
Office  of  Emergency  and  Remedial 
Response,  Hazardous  Site  Control 
Division.  (Mail  Code— 5203G).  401  M 
Street.  SW.,  Washington,  DC  20460; 
Telephone — 703-603-8769.  An 
alternative  contact  is  the  Superfund 
Hotline:  1-800-424-9346  (TDD  800- 
553-7672).  or  in  the  Washington.  DC, 
area.  (703)  920-0810  (TDD  703-486- 
3323). 

SUPPLEMENTARY  MFORMATXM:  The 

contents  of  today's  preamble  are  listed 

in  the  following  outline: 

I.  Background 

n.  Discussion  of  Interim  Final  Rule 

m.  Summary  of  Supporting  Analyses 

1.  Background 

The  Comprehensive  Environmental 
Response,  Compefl&tion,  and  Liability 
Act  of  1980  (CERCLA  or  the  Act)  (Pub. 
L.  No.  96-510),  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA) 
(Pub.L  No.  99-499).  42  U.S.C  9601  et 
seq..  establishes  broad  authority  for  EPA 
to  respond  to  actual  or  threatened 
releases  of  hazardous  substances,  and  to 
actual  or  threatened  releases  of 
pollutants  or  contaminants  that  pose  an 
imminent  and  substantial  danger  to  the 
public  health  or  welfare.  CERCLA 
imposes  liability  on  certain  persons 
associated  with  releases  of  hazardous 
substances  and  provides  authority  to 
undertake  enforcement,  abatement,  and 
cost  recovery  actions  against  responsible 
persons.  The  Act  also  established  the 
Hazardous  Substance  Superfund  (the 
Fund),  which  the  Federal  Government 
may  use  to  respond  to  releases  and  to 
pay  certain  costs.  The  Fund  also  may  be 
used  to  reimburse  certain  persons  for 
costs  incurred  in  responding  to  releases 
or  threatened  releases. 

Section  111  of  CERCLA  governs  the 
uses  of  the  Fund,  which  is  established 
under  section  517  of  SARA.  Section 
111(a)  of  CERCLA  authorizes  EPA  to  use 
the  FiJnd  to  pay  response  claims.  The 
procedures  established  today  apply  to 
such  claims.  These  procedures  are  not 
applicable  to  claims  for  reimbursement 
under  CERCLA  section  106(a)  for 
response  actions  performed  l^  a 
potentially  responsible  party  under  an 
administrative  order  issued  pursuant  to 
that  section,  claims  for  reimbursement 
pursuant  to  CERCLA  section  123.  nor  to 


any  other  claims  for  reimbursement  for 
activities  conducted  under  CERCLA. 

There  are  two  categories  of  response 
claims.  The  first  category  is  authorized 
by  CERCLA  section  111(a)(2).  Pursuant 
to  that  section  EPA  may  reimburse 
"other  persons,"  who  are  generally 
private  non-govemmental  parties,  for 
necessary  response  costs  they  have 
incurred  as  a  result  of  carrying  out  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP)  (40 
CFR  part  300;  55  FR  8666,  March  8, 
1990)  in  responding  to  a  release,  ot 
threat  of  a  releeae.  of  a  hazardous 
substance,  pollutant  or  contaminant 
"Other  persons"  may  be'pers<His  other 
than  the  Federal  Government,  a  State,  or 
local  government  (unless  the  State  or 
local  government  is  also  a  potentially 
responsible  party  (PRP)  covered  by  an 
order  or  consent  decree  under  CERQA 
section  122).  Also,  pursuant  to  40  CFR 
30O.70O(d){iii),  persons  operating  under 
a  procurement  contract  or  assistance 
agreement  with  the  United  States  with 
respect  to  matters  covered  by  that 
contract  at  assistance  agreement,  unless 
specifically  provided  therein,  are 
excluded  from  the  claims  authority 
provided  by  CERCLA  section  111(a)(2). 
Claimants  may  receive  reimbursement 
of  CERCLA  section  111(a)(2)  response 
costs  only  if  EPA  has  preauUiorized  the 
response  action  pursuant  to  40  CFR 
300.700(d). 

The  second  category  of  response 
claims,  authorized  by  CERCLA  section 
122(b)(1),  involves  a  settlement  in 
which  a  PRP  conducts  a  response  action 
and  EPA  agrees  to  reimburse  the  party 
bom  the  Fund  for  a  portion  of  the 
response  costs  incuired,  with  interest. 
CERCLA  section  122(a)  authorizes  the 
President  to  enter  into  an  agreement 
with  any  person  to  perform  any 
response  action  if  the  President 
determines  that  such  action  will  be 
done  properly  by  such  person.  CERCLA 
section  122(b)  authorizes  the  President 
to  provide  in  such  agreements  that  he 
will  reimburse  the  parties  to  the 
agreement,  with  interest,  for  certain 
costs  of  actions  under  the  agreement 
that  the  parties  have  agreed  to  perform 
but  wfaidi  the  President  has  agreed  to 
finance.  EPA  reimburses  the  parties 
through  payment  of  claims  asserted 
against  the  Fund.  The  general 
procedures  for  a  person  filing  a  claim 
with  the  Agency  and  the  evaluation  of 
the  resptMise  claim  by  EPA  are  set  forth 
at  40  CFR  part  307. 

Secticm  112  of  CERCLA  outlines  the 
procedures  for  asserting  a  response  a 
claim  against  the  Fund  for 
reimbursement  of  costs  incurred  in 
conducting  a  response  action.  Claims 
filed  piusuant  to  CERCLA  section 
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1  iKaHZ)  are  governed  by  CERCLA 
section  112.  EPA  will  also  utilize  the 
procedures  authorized  by  CERCLA 
section  112  to  satisfy  reimbursements 
authorized  by  CER(XA  section 
122(b)(1).  Both  categories  of  claims  for 
response  action  require  EPA's  prior 
approval  or  "preauthorization." 

The  process  of  preauthorization  is 
implemented  through  subpart  H  of  40 
CFR  part  300.  Section  40  CFR 
300.700(d)  provides  a  process  under 
which  EPA  may,  in  its  discretion, 
preauthohze  Fund  reimbursement  for 
necessary  response  costs  incurred  by 
private  parties  as  a  result  of  carrying  out 
the  NCF.  In  order  to  qualify  for 
preauthorization,  (he  requesting  party 
must  establish,  inter  alia,  that  the  action 
will  be  "consistent  with  the  NCP."  This 
showing  should  be  site-specific,  based 
on  an  evaluation  of  the  list  of 
potentially  applicable  NCP  provisions. 
Further,  where  a  PRP  seeks 
preauthorization,  the  NCP  provides  that 
the  action  must  be  carried  out  pursuant 
to  an  order  or  settlement  agreement  with 
EPA.  In  both  cases,  "consistency  with 
the  NCP"  for  purposes  of  CERCLA 
section  107(a)(4)(B)  would  include  any 
site-specific  requirements  necessitated 
by  the  preauthorization  or  enforcement 
processes. 

If  the  Assistant  Administrator  or  the 
Regional  Administrator,  who  serves  as 
the  "Claims  OHicial,"  or  his  delegatee 
denies  all  or  part  of  a  claim  against  the 
Fund  for  the  costs  inciured  in 
conducting  a  preauthorized  response 
action,  the  adversely  ejected  claimant 
may  make  a  request  to  the 
Administrator  or  his  delegatee  for  an 
administrative  hearing  to  review  that 
decision.  This  interim  final  rule 
establishes  procedures  to  request  the 
administrative  hearing  and  governs  the 
course  of  such  a  proceeding. 

n.  DiacttssioD  of  Interim  Final  Rule 

A.  EPA's  Approach  to  Drafting  the  Rule. 

Today,  EPA  is  establishing  procedures 
for  a  person  to  request  an  administrative 
hearing  and  for  EPA  to  conduct  such 
hearing  in  the  event  that  a  claimant  is 
dissatisfied  with  the  EPA  Claims 
Official's  decision  to  deny  all  or  part  of 
a  claim.  The  interim  final  rule  is 
modeled  after  40  CFR  part  22: 
"Consolidated  Rules  of  Practice 
Governing  the  Administrative 
Assessment  of  Qvil  Penalties  and  the 
Revocation  or  Suspension  of  Permits." 
EPA  chose  40  CFR  part  22  as  a  model 
because  it  incorporates  well-established 
principles  of  administrative  procedure 
familiar  to  the  regulated  commimity  and 
the  Government  Because  this  rule  falls 
under  the  grants,  benefits  and  contracts 


exemption  of  section  553  of  the 
Administrative  Procedures  Act  (5  U.S.C 
553(a)(2)),  the  Agency  is  not  required  to 
solicit  public  comment  before  the  rule 
becomes  effective.  In  addition,  the 
Agency  may  make  the  rule  effective 
immediately  upon  publication.  The 
interim  final  approach  is  designed  to 
allow  the  Agency  to  use  these 
procedures  to  resolve  disputed  response 
claims  immediately,  while  soliciting 
public  conunents.  Public  comments  are 
invited  and  should  be  sent  to  the 
address  listed  in  the  "Address"  section 
above.  Comments  received  by  April  9. 
1993  will  be  considered  and  the  Agency 
will  at  that  point  determine  the 
necessity  for  a  final  rule. 

B.  Discussion  of  Interim  Final 
Procedures. 

Pursuant  to  section  9(e)  of  Executive 
Order  12580,  52  FR  2923.  3  CFR  part 
193  (1988),  the  President  delegated  to 
the  Administrator  of  EPA  (the 
Administrator)  the  functions  vested  in 
him  by  section  112  of  the  Act  for  all 
response  claims  presented  pursuant  to 
section  111  of  the  Act.  Furtnermore, 
EPA  will  use  the  procediues  authorized 
by  CERCLA  section  112  to  reimburse 
parties  for  response  costs  incurred 
pursuant  to  CERCLA  section  122. 

EPA  may  preauthorize  an  entire 
response  action,  a  stage  of  a  response 
action  (e.g.,  remedial  design, 
construction),  aaoperable  tuiit  (i.e.,  a 
discrete  action  that  comprises  an 
incremental  step  toward 
comprehensively  addressing  site 
problems),  or  a  stage  of  an  operable  unit. 

Ailer  the  response  action  is 
preauthorized,  a  person  may  begin  that 
response  action.  After  the  response 
action  (or  stage  or  operable  unit,  as 
appropriate)  is  completed,  pursuant  to 
CERCLA  section  112(a),  that  person 
must  first  present  any  claim  for 
reimbiu^ment  to  any  known  PRPs 
before  submitting  a  claim  against  the 
Fund  for  reimbiusement  of  necessary 
response  costs  incurred.  If  the  claim  is 
not  satisfied  within  60  days  of 
presentation  to  those  parties,  the 
claimant  may  present  it  to  EPA. 
However.  EPA  will  not  consider  any 
claim  against  the  Fund  during  the 
pendency  of  a  court  action  by  a  claimant 
to  recover  costs  which  are  the  subject  of 
the  daim.  CERCLA  section  112(a). 
Sections  111(a)(2).  112(b).  and  122(b)  of 
CERCLA,  whidi  are  implemented  by 
regulations  set  forth  at  40  CFR  part  307, 
provide  the  procedures  for  filing  and 
evaluating  such  response  claims. 

40  CFR  part  307  provides  that  the 
EPA  Claims  Official  must  first 
determine  that  a  claim  is  "perfected."  A 
claim  is  perfected  when  the  Claims  ■... 


Official  determii>es  that  it  is 
substantiated  by  all  the  documentation 
required  to  justify  the  amoiuits  sought. 
After  all  required  documentation  is 
submitted,  the  Gaims  Official  evaluates 
the  claim.  If  he  denies  all  or  part  of  the 
claim,  a  claimant  may  make  a  request  to 
the  Administrator  for  an  administrative 
bearing  pursuant  to  CERCLA  secticHi 
112(b).  Any  such  request  must  be  made 
within  30  days  after  the  claimant 
receives  notice  of  the  Claims  Official's 
decision. 

The  administrative  hearing  process 
consists  of  two  phases,  an  informal 
review,  and  the  formal  administrative 
hearing  process.  The  informal  review  is 
the  first  part  of  the  administrative 
hearing  process  and  is  conducted  by  the 
Administrator,  who  serves  as  the 
Review  Officer,  or  his  delegatee,  who 
has  authority  to  resolve  claims.  Informal 
review  provides  a  low-cost  opportunity 
for  the  Review  Officer  to  review  Gaims 
Officials'  decisions  for  national 
consistency  and  consider  extrauating 
circumstances.  If  the  claimant  is 
dissatisfied  Mdth  the  decision  of  the 
Review  Officer,  the  claimant  may  notify 
him  and  he  must  immediately  refer  the 
matter  to  the  Chief  Administrative  Law 
Judge  to  initiate  the  formal 
administrative  hearing  process.  The 
Chief  Administrative  Law  Judge,  in 
turn,  will  assign  an  Administrative  Law. 
Judge  (ALJ)  to  hear  the  matter  as  the 
Presiding  Officer. 

Tlte  second  phase  of  the 
administrative  hearing  process  begins 
when  the  dispute  has  oeen  assigned  to 
an  ALJ  and  he  takes  jiuisdiction  over 
the  case.  The  ALJ  must  render  a  written 
final  order  within  90  days  of  taking 
Jurisdiction  unless  all  parties  agree  in 
writing  to  an  extension,  or  unless  the 
Presiding  Officer,  upon  motion  or  suo 
sponte,  extends  the  time  limit  in  which 
to  issue  a  final  order.  The  Presiding 
Officer  may  extend  the  period  in  vmicb 
to  issue  a  final  order  for  up  to  60  days. 
An  extension  by  the  Presiding  Officnr 
does  not  preclude  an  extension  by 
agreement  of  the  parties,  nor  does  an 
exteiuion  by  agreement  of  all  parties 
preclude  an  extension  by  the  Presiding 
Officer. 

For  CERCLA  response  claims,  the  AL) 
will  conduct  a  triat  type  hearing 
considering  all  relevant  legal  and  factual 
matters,  including  the  terms  and 
conditions  of  the  Preauthorization 
Decision  Document  (PDD).  and  consent 
decree  or  administrative  order  cm 
consent,  as  appropriate.  The  PDD  will 
be  relevant  to  a  number  of  factors  the 
ALJ  will  consider  inchniing:  (1)  The 
parties  involved;  (2)  the  response  work 
to  be  performed:  (3)  he  stage  of  thst 
:  work  at  which  a  claim  for 
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reimbursement  may  be  submitted;  (4) 
the  expected  cost  of  the  response  work; 
and  (5)  the  percentage  of  eligible  costs 
that  EPA  will  reimburse  from  the  Fund. 
After  the  administrative  hearing,  the 
AL|  will  issue  a  final  order  disposing  of 
thme  issues. 

After  the  ALJ  has  issued  a  final  order 
in  the  proceeding,  no  further 
administrative  review  is  available. 
Pursuant  to  CXRCLA  section  112(bH5). 
either  the  claimant  v^o  filed  the 
Request  for  a  Hearing  or  EPA  may 
appeal  the  final  order.  Such  appeal  must 
be  made  to  the  appropriate  Federal 
district  court  witii^  30  days  of 
notification  of  the  final  order.  The  court 
can  overturn  the  final  order  only  if  it  is 
an  arbitrary  or  capricious  abuse  of 
discretion.  CERCLA  section  112(b)(5).  If 
neither  party  appeals,  EPA  must  pay 
any  award  due  within  20  days  after  the 
expiration  of  the  appeal  period  for  any 
final  order.  If  an  award  is  granted  by  a 
Federal  district  court  on  appeal,  the 
award  must  be  paid  within  20  days  after 
a  final  judicial  order. 

nL  Snmoiary  of  Supporting  Analyses 

Proposed  and  final  rules  issued  by 
Federal  Agencies  are  subject  to  several 
statutes  and  executive  orders.  These 
include  Executive  Order  12291,  the 
Regulatory  Flexibility  Act,  and  the 
Paperwork  Reduction  Act. 

A.  Executive  Order  12291 

Rulemaking  procedures  under 
Executive  Order  12291  require  that 
regxilations  be  classified  as  major  or 
non-major  for  purposes  of  review  by  the 
Office  of  Management  and  Budget 
(OMB).  According  to  Executive  Order 
12291,  major  rules  are  regulations  that 
are  likely  to  result  in: 

L  An  annual  effect  aa  the  economy  of 
$100  million  or  more; 

2.  A  major  increase  in  costs  at  prices 
for  consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or 

3.  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
entarJHises  to  compete  with  formgn- 
based  entarpriaes  in  domestic  or  export 
markets. 

EPA  has  detwrnined  that  this  interim 
final  rule  is  a  non-major  rtile  under 
Executive  Order  12201  because  it  will 
not  resuh  in  any  of  die  impacts 
identified  above.  Therefore,  the  Agency 
has  not  prepared  a  regulatory  impact 
analysis  for  this  ragukitioii.  This  intarim 
find  role  has  beeo  submitted  to  C^IB 
for  review  undar  Exscutive  Order 
12291. 


fl.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  that  a  Regulatory  Flexibility 
Analysis  be  performed  for  all  rules  that 
are  likely  to  have  a  "significant 
economk:  impact  on  a  substantial 
number  of  sooall  entities."  EPA  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  all 
authorized  costs  and  expenses  are 
payable  from  the  Fund.  Further,  this 
interim  final  rule  imposes  no  capital 
expenditures,  nor  any  compliance 
requirements  on  any  business. 

C.  Paperwork  Beduction  Act 

The  interim  final  rule  contains  no 
information  collection  requirements 
which  require  approval  by  the  Office  of 
Management  and  Budget  pursuant  to  44 
U.S.C.  3501  et  seq. 

List  of  Sdbfects  in  40  CFR  Part  305 

Administrative  practice  and 
proced\ires.  Chemicals,  Hazardous 
materials.  Reporting  and  recordkeeping 
requirements,  Superfund,  Waste 
treatment  and  diqxMal. 

Dated:  January  13, 1963. 
WilUaa  K.  Eeilly, 

Administn^or. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  by 
adding  part  305  to  read  as  follows: 

PART  305— COMPREHENSIVE 
ENVIRONIIENTAL  RESPONSE, 
COMPENSATION,  AND  UABUJTY  ACT 
(CERCLA)  ADMINISTRATIVE  HEARING 
PROCEDURES  FOR  CLAIMS  AGAINST 
THE  SUPERFUNO 

Subpart  A— General 


305.1 
305.2 
305.3 
305.4 


Scope. 

Use  of  number  and  gender. 

Definitions. 

Powers  and  duties  of  the  Review 
Officer  and  the  Presiding  Officer; 
disqualificatioB. 

305.5  Filing,  aervioe.  and  form  of  plsedings 
and  documents. 

305.6  Computation  and  extansioD  of  time. 

305.7  Ex  parte  discussion  of  pforeeriing 

305.8  Rxaminwtinn  of  documents  filed. 

305.10  Appearances. 

305.11  Consolidation  and  severance. 

Subpart  C   Frehaartnu  Prooedwaa 

305.20  Request  for  a  haariqg;  contents. 

305.21  Amendment  of  request  for  a  hearing; 
writhdrawal. 

305.22  Answer  to  ^e  request  for  a  heeling. 

305.23  MOUOBS. 

305.24  DsfMiltetder. 


305.25  Informal  settlement;  voluotaty 
agreement 

305.26  Prehearing  conisrance. 

305.27  Accelerated  order,  order  to  dismiss. 

Subpart  D    Hearing  Procedure 

305.30  Scheduling  the  hearing. 

305.31  Evidence. 

305.32  Objections  and  offers  of  prool 

305.33  Burtlen  of  presentation;  burden  of 
persuasion. 

305.34  Filing  the  transcript. 

305.35  Proposed  findings,  conclusions,  and 
order. 

305.36  Final  order;  coste. 
Aa&eritr  42  U.S.C  9601  et  seq.:  E.O. 

12S8a  52  PR  2923, 3  CFR,  1087  Comp.  p. 
193. 

Subpart  A— General 

(a)(1)  This  part  governs  all 
administrative  proceedings  for  the  total 
or  partial  denial  of  response  claims 
asserted  against  the  Hazardous 
Substance  Superfund  (the  Fimd) 
pursuant  to  sections  111(a)(2)  and 
122(b)(1)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  as  amended  by  tiie 
Superfund  Amendments  and 
ReauthOTization  Act  of  1988  (SARA),  42 
U.S.C  9601  et  seq. 

(2)  Sections  lll(aK2)  and  122(b)(1)  of 
CEmXA  authorize  EPA.  among  athst 
things,  to  use  &e  Fund  to  reinrDuise 
certain  persons  who  file  claims  for 
eligible  response  costs  incurred  in 
carrying  out  the  National  Oil  and 
Haardous  Substances  Pollution 
Contingency  Plan  (NCP).  40  CFR  part 
300.  In  the  event  that  the  Claims  Official 
declines  to  pay  all  or  part  of  a  claim,  a 
claimant  may  request  an  administrative 
hearing  pursuant  to  $  305.4(a)  within  30 
dajrs  aner  receiving  notice  of  the  Claims 
Official's  decision.  The  procedures 
governing  such  a  proceeding  are  set 
forth  in  this  part. 

(b)  Procedural  questions  arising  at  any 
stage  of  the  proceeding  which  are  not 
addressed  in  this  part  shall  be  resolved 
at  the  discretion  of  the  Claims  Official, 
the  Review  Officer,  or  the  Presiding 
Officer,  as  appropriate. 

1305.2  Uae  of  number  and  gender. 

As  used  in  this  part,  words  in  the 
singular  also  include  the  plural  and 
words  in  the  masculine  gender  also 
include  the  feminine,  as  the  case  may 
require. 

|306JOafinlliona. 

(a)  The  following  definUiims  apply  to 
this  part: 

Aoiainistrative  Law  fudge  mmaumt 
Adminiabative  Law  judge  appointed 
undar  S  U.SX1  310S. 
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Agency  or  EPA  means  the  United 
States  Environmental  Protection 
Agency. 

CERCLA  or  the  Ad  means  the 
Comprehensive  Environmrntal 
Response.  Compensation,  and  Liability 
Act  of  1980  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA),  42 
U.S.C.  9601  rt  seg. 

Claim  means  a  demand  in  writing  for 
a  sum  certain,  which  is  presented  to  the 
Fund  in  accordance  witlk  CERGLA 
sections  ill  and  112. 

Claimant  means  any  person  who 
presents  a  claim  to  the  Fund  for 
reimbitfsement  under  CERCLA  section 
112(b)(1). 

Claims  Official  means  the  Assistant 
Admivistrator  or  the  Regional 
Administrator  or  his  delegatee  who 
makes  the  initial  decision  awarding  or 
denying  a  claim  in  whole  or  in  part. 

Conpdentiol  business^formation  or 
CBl  means  business  information  for 
which  a  person  hes  made  a  "business 
confidentiality  claim"  as  defined  in  40 
CFR  2.201(h)  and  in  accordance  with  all 
applicable  provisions  in  40  CFR  part  2, 
subpart  B,  except  insofar  as  the 
Administrator  has  denied  the  claim 
pursuant  to  the  procedures  in  40  CFR 
part  2,  subpart  B. 

Fiml  order  means  the  decision  of  the 
Review  Officer  which  has  become  final 
in  accordance  with  §  305.4(a),  or  of  the 
Presiding  Officer,  or  in  the  case  of  a 
voluntary  agreement  (see  §  305.25)  of 
the  parties,  disposing  of  all  legal  and 
factual  matters  presented  in  the  Request 
for  a  Hearing.  A  final  order  made  by  the 
Review  Officer  or  the  Presiding  Officer 
shall  contain  findings  of  fact, 
conclusions  of  law,  as  well  as  the 
reasons  therefore,  and  an  order  for  an 
award  of  a  sum  certain,  or  an 
explanation  of  why  no  award  is  granted. 
The  final  order  may  consist  of  one  or 
more  of  the  following  documents:  the 
findings  of  fact,  conclusions  of  law,  and 
order  pf  the  Review  Officer  or  the 
Presiding  Officer;  a  voluntary 
agreetient;  an  accelerated  order:  or  a 
default  order,  if  the  default  order 
provides  for  dismissal  of  the  Request  for 
a  Hearing  with  prejudice.  A  final  order 
is  the  final^dministralive  decision  of 
the  Agency  and  (with  the  exception  of 
a  voluntary  agreement)  is  appealable  to 
the  Federal  district  court  for  the  district 
where  the  release  or  threat  of  release 
took  place. 

Fund  or  Superfund  means  the 
Hazardous  Substance  Sup>erfund 
established  by  section  9507  of  the 
Internal  Revenue  Code  of  1986. 

Hearing  means  a  hearing  on  the 
record  open  to  the  public  and 
conducted  under  this  part. 


Hearing  Clerk  means  the  Hearing 
Clerk,  A-110.  United  States 
Environmental  Protection  Agency,  401 
M  Street.  SW.,  Washington,  DC.  20460. 

National  Contingency  Plan  or  NCP 
means  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
developed  under  section  31 1  |c)  of  the 
Clean  Water  Act  and  revised  pursuant  to 
section  105  of  CERCLA  (40  CFR  part 
300). 

Porfy  means  EPA  or  any  person  that 
participates  in  a  prbceeding  under  this 
part  as  a  Requestor. 

Preauthorization  means  EPA's  prior 
approval  to  submit  a  claim  against  the 
Fund  for  necessary  response  costs 
incurred  as  a  result  of  carrying  out  the 
NCP. 

Presiding  Officer  means  the 
Administrative  Law  )udge  designated  by 
the  Chief  Administrative  Law  Judge,  or 
the  Chief  Administrative  Law  Judge 
himself,  in  the  absence  of  such 
designation,  to  conduct  a  hearing 
pursuant  to  this  part. 

Proceeding  means  the  entire  process 
of  review  of  a  claim  conducted  pursuant 
to  this  part  that  is  initiated  by  a  Request 
for  8  Hearing.  A  hearing  is  part  of  a 
proceeding. 

Request  for  a  Hearing  means  a  written 
notice  requesting  an  administrative 
hearing  of  the  total  or  partial  denial  of 
a  claim  by  the  Claims  Official  Such 
hearing  shall  be  governed  by  this  part. 

Requestor  is  the  party  who  files  a 
Request  for  a  Hearing. 

Review  Officer  means  the  EPA 
Administrator  or  his  delegatee  who  is 
authorized  to  exercise  all  powers  and 
duties  prescribed  or  delegated  under  the 
Act  or  this  part  to  him. 

Voluntary  agreement  (see  §  305.25) 
means  a  written  communication,  signed 
by  all  the  parties  or  their  counsel  or 
representatives,  containing  an  order 
acceptable  to  both  the  Requestor  and 
EPA.  A  voluntary  agreement  shall  state 
that,  for  purposes  of  this  proceeding, 
EPA  consents  to  the  award  of  a  sum 
certain  to  the  Requestor  or  such  other 
consideration  as  the  parties  deem 
appropriate.  A  voluntary  agreement  is 
effective  without  approval  of  the 
Presiding  Officer  and  is  a  final  order  as 
defined  in  this  part.       

(b)  Terms  defined  in  CERCLA  or  in  40 
CFR  part  300  and  not  defined  in  this 
part  are  used  consistent  with  the 
meanings  given  in  CERCLA  or  40  CFR 
part  300. 

S  305.4  Powers  and  duties  of  th«  R«vt«w 
Omcw  and  th«  Preetdlns  Officer; 
dtequatlflcetkxi. 

(a)  Review  Officer.  The  Review  Officer 
is  authorized  to  receive  Requests  for  e 
Hearing;  attempt  to  promote  settlement; 


make  the  decision  of  the  Agency  on  the 
claim  if  the  claimant  does  not  request 
referral  of  the  Request  for  a  Hearing  to 
the  Chief  Administrative  Law  Judge; 
and  refer  a  Request  for  a  Hearing  to  the 
Chief  Administrative  Law  Judge  when 
necessary.  The  Review  Officer  shall 
make  the  decision  of  the  Agency  on  the 
claim  in  writing  and  shall  serve  the 
Requestor  and  the  Claims  Official  with 
a  copy  of  his  decision.  The  Review 
Officer  may,  sua  sponte,  without  rubng 
on  the  merits  of  the  Request  for  a 
Hearing,  refer  it  to  the  Chief 
Adminstrative  Law  Judge  for  decision.  If 
the  Requestor  is  not  satisfied  with  the 
decision  of  the  Review  Officer,  he  may, 
within  10  days  of  service  of  such 
decision,  request  that  the  Review  Officer 
refer  the  Request  for  a  Hearing  to  the 
Chief  Administrative  Law  Judge  The 
Requestor  shall  also  serve  such  notice 
on  the  Claims  Official.  Otherwise  the 
decision  of  the  Review  Officer  is  a  final 
ordmr.  When  referring  a  matter  to  the 
Chief  Administrative  Law  Judge,  the 
Review  Officer  shall  include  we 
Request  for  a  Hearing,  a  copy  of  his 
decision,  and  any  other  pertinent 
documents.  The  Review  Officer  also 
shall  notify  the  Requestor,  the  Hearing 
Clerk,  and  the  Claims  Official  when  he 
refers  a  Request  for  a  Hearing  to  the 
Chief  Administrative  Law  Judge.  The 
Hearing  Clerk,  shall,  upon  receipt  of  the 
relevant  documents,  establish  a  file  for 
the  hearing.  Thereafter,  a  copy  of  all 
pleadings  must  be  filed  with  the 
Hearing  Clerk.  This  requirement  is  in 
addition  to  the  applicable  service  of 
documentation  requirements  contained 
in  §305.5(b)(2).  The  Review  Officer  shall 
exercise  all  other  powers  and  duties 
prescribed  or  delegated  to  him  under 
the  Act  or  this  part. 

(b)  Presiding  Officer.  Upon  receipt 
from  the  Review  Officer  of  the  Request 
for  a  Hearing,  the  Chief  Administrative 
Law  Judge  shall  designate  himself  or 
another  Administrative  Law  Judge  as 
Presiding  Officer  and  shall  transmit  all 
documents  related  to  the  Request  for  a 
Hearing  to  the  Presiding  Officer.  The 
Presiding  Officer  shall  then  notify  the 
parties  of  his  assignment  pursuant  to 
§  305.4(c).  The  Presiding  Officer  shall 
conduct  a  fair  and  impartial  proceeding, 
assure  that  the  facts  are  fully  eliciied. 
adjudicate  all  issues,  and  avoid  delay. 
The  Presiding  Officer  shall  have 
authority  to: 

(1)  Conduct  administrative  hearings 
under  this  part; 

(2)  Rule  upon  motions,  requests,  and 
offers  of  proof,  disptose  of  procedural 
requests,  and  issue  all  necessary  orders; 

(3)  Administer  oaths  and  affirmations; 

(4)  Examine  witnesses  and  receive 
documentary  or  other  evidence: 
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(5)  Order  a  party,  or  an  officer  or  agent 
thereof,  for  gcKxi  cause,  upon  motion,  or 
sua  sponte.  to  produce  testimony, 
documents,  or  other  nonprivila^^ 
evidence,  and  failing  the  production 
thereof  mthout  good  cause  being 
shown,  draw  advene  inferenoes  against 
that  party; 

(6)  Admit  or  exchide  evidence; 

(7)  Hear  and  decide  questions  of  law 
and  feet 

(8)  Require  parties  to  attend 
conferences  for  the  settlement  or 
simplification  of  the  issues,  or  the 
expedition  of  the  proceedingr. 

(9)  Extend  the  time  limit  tor  a  final 
order  in  the  hearing  for  a  period  not  to 
exceed  60  days; 

(10)  Render  findings  of  feet, 
conclusions  of  law,  and  a  final  order; 

(11)  Assess  costs  of  the  proceeding 
pursuant  to  §  305.36(b); 

(12)  Do  all  other  acts  and  take  all 
measures  necessary  for  the  maintenance 
of  order  and  for  the  efficient  and 
impartial  adjudication  of  issues  arising 
in  proceedings  governed  by  this  part; 
and 

(13)  Resolve  all  disputes  based  on  the 
evidence  and  applicable  law;  See 

§  305.31  concerning  evidence. 

(c)  The  Presiding  Officer  shall  notify 
the  parties  that  the  Request  for  a 
Hearing  has  been  assigned  to  him,  and 
that  he  has  received  the  case  file  from 
the  Chief  Administrative  Law  Judge. 
After  ruling  on  any  objections  to 
jurisdiction,  or  final  disposition  of  any 
objections  to  disqualification,  the 
Presiding  Officer  shall  render  a  final 
order  within  90  days  after  he 
affirmatively  accepts  such  jurisdiction. 
The  Presiding  Officer  shall  render  a 
final  order  wiihin  the  allotted  time, 
unless  all  parties  agree  in  writing  to  an 
extension,  or  unless,  in  his  discretion, 
either  upon  motion  of  a  party  or  sua 
sponte,  he  allows  an  extension  of  time 
not  to  exceed  60  days.  If  all  parties  agree 
in  writing  to  an  extension  of  the  time 
period  within  which  the  Presiding 
Officer  must  issue  a  final  order,  the 
extension  shall  be  for  the  period  agreed 
to  in  writing  by  all  parties.  There  are  no 
limits  to  sudi  periods  other  than  that  to 
which  the  parties  have  agreed  in 
writing.  An  agreement  by  the  parties  to 
extend  the  time  limit  does  not  preclude 
the  Presiding  Officer  from  extending  the 
time  limit  to  issue  a  final  order  sua 
sponte  or  upon  motion  of  a  party,  nor 
does  an  extension  by  the  Presiding 
Officer  preclude  the  parties  from 
agreeing  to  an  extension. 

(d)  Disqualification:  withdrawal.  (1) 
Neither  the  Review  Officer  nor  the 
Presiding  Officer  may  perform  functions 
prodded  for  in  this  part  regarding  any 
matter  in  which  be:  has  a  financial 


interest:  or  has  any  relationship  with  a 
party  or  with  the  subject  matter  that 
would  make  it  inappropriate  for  him  to 
act  A  party  shall,  by  motion  presented 
within  5  days  after  receiving  notice  of 
the  assignmeDt  of  the  Presiding  Officer, 
make  any  objection  to  his  assignment 
Otherwise,  any  objections  to  the 
qualifications  of  the  Presiding  Officer 
are  waived,  unless  such  objections  arise 
after  the  time  for  presenting  objections 
allowed  by  this  paragraph.  In  such  case, 
any  objection  must  be  made  within  5 
days  of  the  time  within  which  it  arose. 
Either  party  may  appeal  the  Presiding 
Officer's  ruling  on  a  motion  to 
disqualify  him  to  the  Chief 
Administrative  Law  Judge.  The  Chief 
Administrative  Law  Judge  shall  rule  on 
such  motion  in  a  timely  fashion.  When 
the  Chief  Administrative  Law  Judge  is 
the  Presiding  Officer,  he  shall  refer  any 
challenge  to  nis  qualification  to  hear  the 
case  to  another  Administrative  Law 
Judge  for  decision.  The  Review  Officer 
or  the  Presiding  Officer  may  at  any  time 
withdraw  from  any  proceeding  in  which 
he  deems  himself  disqualified  or  unable 
to  act  for  axiy  reason. 

(2)  If  the  Review  Officer  or  the 
Presiding  Officer  is  disqualified  or 
withdraws  from  the  proceeding,  a 
qualified  individual  who  has  none  of 
the  infirmities  listed  in  paragraph  (d)(1) 
of  this  section  shall  be  assigned  to 
replace  him.  The  Administrator  shall 
appoint  a  new  Review  Officer.  The 
Chief  Administrative  Law  Judge  shall 
assign  a  new  Presiding  Officer  from 
among  the  available  Administrative  Law 
Judges. 

(3)  The  Chief  Administrative  Law 
Judge  shall  have  the  power  to  rule  on 
motions  for  disqualification  as 
described  in  paragraph  (dKl)  of  this 
section  and  may,  at  any  stage  in  the 
hearing,  reassign  the  case  to  an 
Administrative  Law  Judge  other  than 
the  one  originally  assigned  in  the  event 
of  the  unavailability  of  the 
Administrative  Law  Judge  or  where 
reassignment  will  result  in  efficiency  in 
the  scheduling  of  hearings  and  will  not 
prejudice  the  parties. 

1305.5  FUtng,  earvloe,  aiMl  forni  of 
pieedinQS  and  oocumeots. 

(a)  Filing  of  pleadings  and  documents. 
(1)  The  original  and  one  copy  of  the 
Request  for  a  Hearing  shall  be  served  on 
the  Review  Officer.  Service  on  the 
Review  Officer  shall  be  made  in  the 
manner  prescribed  by  paragraph  (b)  of 
this  section.  The  Requestof  khall  serve 
his  Request  fOT  a  Hearing  on  the  Review 
Officer  within  30  days  of  receipt  of  the 
Claims  Official's  decision.  The  Review 
Officer  shall  promptly  notify  the  Claims 
Offidal  of  receipt  of  a  Request  for  a 


Hearing  and  shall  provide  him  a  copy  of 
such  request.  The  original  of  all  other 
pleadings  and  documents  shall  be  filed 
with  the  apprc^riate  official  and  a  copy 
served  on  each  party. 

(2)  A  certificate  of  service  shall 
accompany  each  document  filed  or 
served.  Except  as  otherwise  provided,  a 
party  filing  documents  with  the  Hearing 
Clerk,  after  filing  of  the  answer,  shall 
serve  copies  thereof  upon  all  other 
parties  and  the  Presiding  Officer.  The 
Presiding  Officer  shall  maintain  a 
duplicate  file  during  the  course  of  the 
proceeding. 

(3)When  the  Presiding  Officer 
corresponds  directly  with  a  party,  the 
original  of  the  correspondence  snail  be 
sent  to  the  Hearing  Clerk,  a  copy  shall 
be  maintained  by  the  Presiding  Officer 
in  the  duplicate  file,  and  a  copy  shall  be 
sent  to  all  parties.  A  party  who 
corresponds  directly  with  the  J^residing 
Officer  shall,  in  addition  to  serving  all 
other  parties,  send  a  copy  of  all  such 
correspondence  to  the  Hearing  Clerk.  A 
certificate  of  service  shall  accompany 
each  document  served  under  this 
paragraph. 

(b)  Service  of  pleadings  and 
documents  (1)  Service  of  Request  for  a 
Heating.  Service  of  a  signed  original 
Request  for  a  Hearing  with  copy  thereof 
may  be  made  on  the  Review  Officer 
either  personally  m  by  certified  mail, 
return  receipt  requested.  The  Review 
Officer  shall  assign  a  docket  number  to 
the  Request  for  a  Hearing,  and  shall 
notify  the  Requestor,  the  Hearing  Clerk, 
and  the  Claims  Official  of  such  docket 
nimiber. 

(2)  Service  of  documents  other  than 
the  Request  for  a  Hearing,  (i)  All 
docimients  other  than  the  Request  for  a 
Hearing  may  be  served  on  the 
appropriate  official  personally  or  by 
certified  mail,  return  receipt  requested, 
or  by  first  class  mail,  postage  pre-paid. 
After  initiation  of  the  hearing,  a  party 
serving  any  document  must  also  submit 
a  copy  of  such  document  to  the  Hearing 
Qerk. 

(ii)  Service  upon  the  Claims  Official, 
the  Review  Officer,  or  the  Hearing  Qerk 
shall  be  made  by  delivering  two  copies 
of  the  document  to  the  appropriate 
official  in  the  manner  prescribed  in 
paia^ph  (b)(2)(i)  of  this  section. 

(iiU  Service  upon  a  domestic  or 
foreign  corporation  or  upon  a 
partnership  or  other  unincorporated 
association  that  is  subject  to  an  action 
under  a  common  name  shall  be  made  in 
the  manner  prescribed  in  paragraph 
(b)(2)(i)  of  this  section,  directed  to  an 
officer,  partner,  a  managing  or  general 
agent,  or  to  any  other  person  authorized 
by  appointment  or  by  Federal  or  State 
law  to  receive  service  of  process. 
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(iv)  Service  upon  a  State  or  local  unit 
of  government,  or  a  State  or  ItxaJ  ofGcer, 
agency,  department,  corporation  or 
other  instrumentality  shall  be  made  by 
serving  a  copy  of  the  dociunent  in  the 
manner  prescribed  by  the  law  of  the 
State  for  the  service  of  process  on  any 
such  pwsoDS,  or 

(A)  If  upon  a  State  or  local  imit  of 
government,  or  a  State  or  local 
department,  agency,  corporation  or 
other  instrumentality,  by  personal 
service  or  certified  mail,  as  prescribed 
by  paragraph  (b)(1)  of  this  section, 
directed  to  the  Chief  Executive  Officer 
thereof; 

(B)  If  upon  a  State  or  local  officer,  by 
personal  service  or  certified  mail,  as 
prescribed  by  paragraph  (b)(1)  of  this 
section,  to  such  officer. 

(c)  Form  of  pleadings  and  documents. 
(1)  Except  as  provided  herein,  or  by 
order  of  the  Ftesiding  Officer,  there  are 
no  specific  requirements  as  to  the  form 
of  documents. 

(2)  The  first  page  of  every  pleading, 
letter,  or  other  document  shall  contain 
a  caption  identifying  the  Reouestor,  the 
docket  number  assigned  by  me  Review 
Officer,  and  the  official  to  whom  the 
document  is  directed.  All  pleadings 
greater  than  ten  pages  in  length,  and  all 
legal  bneCs.  shall  contain  a  t^le  of 
contents  and  a  table  of  citations  with 
page  references. 

13)  The  original  of  any  pleading,  letter 
or  other  document  (other  than  exhibits) 
shall  be  signed  by  the  party  filing  or  by 
his  counsel  or  other  representative.  The 
signature  constitutes  a  representation  by 
the  signer  that  he  has  read  the  pleading, 
letter,  or  other  document,  that  to  the 
best  of  his  knowledge,  information  and 
belief,  the  statements  made  therein  are 
true,  and  that  it  is  not  interposed  for 
delay. 

(4]  The  initial  doounent  filed  by  any 
party  shall  contain  his  name,  address 
and  telephone  number.  Any  changes  in 
this  information  shall  be  communicated 
promptly  to  the  appropriate  official,  and 
all  parties  to  the  proceeding.  A  party 
who  fails  to  furnish  such  information 
and  any  changes  thereto  shall  be 
deemed  to  have  waived  his  right  to 
notice  and  service  imder  this  part. 

(5)  The  Claims  Official,  Review 
Officer,  Presiding  Officer,  or  Hearing 
Clerk  may  refuse  to  file  any  document 
which  does  not  comply  with  paragraph 
(c)  of  this  section.  Written  notice  of  such 
refusal,  stating  the  reasons  therefore, 
shall  be  promptly  given  to  the  party 
submitting  the  document  Such  party 
may  amend  and  resubmit  any  docimient 
refused  for  filing,  if  such  amendment 
and  resubmission  is  timely.  If.  for  good 
cause  shown,  amendment  and 
resubmission  is  not  timely,  a  party  may 


request  an  extension  of  the  time  in 
which  to  submit  a  document  to  the 
appropriate  official. 

(d)  Confidential  Business  Informatioa. 
(1)  Any  person  filing  or  serving  any 
pleading  or  document  under  this  part 
containing  information  claimed  as 
Confidential  Business  Information  (CBI) 
shall  assert  the  claim  as  specified  in  40 
CFR  2.203(b).  The  failure  to  assert  a  CBI 
claim  in  accordance  with  this  section,  at 
the  time  the  pleading  or  document  is 
filed  or  served,  shall  constitute  a  waiver 
of  any  ri^ts  to  assert  any  CBI  daim 
with  respect  to  the  business  information 
in  the  pleading  or  document 

(2)  Any  pleading  or  document 
containing  CBI  shall  be  filed  in  a  double 
envelope.  The  outside  envelope  should 
not  mention  that  CBI  is  contained.  The 
inside  envelope  shall  specify  the 
envelope  contains  CBI. 

(3)  For  each  original  or  copy  of  each 
pleading  or  document  filed  or  served 
which  contains  CBI,  the  person  shall 
submit  two  versions. 

(i)  One  version  must  be  complete.  In 
that  version,  the  person  shall  mark  the 
specific  information  claimed  as  CBI 
pursuant  to  this  section. 

(ii)  The  CBI  must  be  deleted  in  the 
second  version,  and  all  information 
claimed  as  CBI  must  be  indicated  in 
such  version,  as  well  as  the  nature  of  the 
information  claimed  as  CBI,  and  the  fact 
that  another  version  containing  the  CBI 
has  been  filed  pursuant  to  this  section. 

(4)  The  Hearing  Clerk  shall  not  accept 
for  filing  any  CBI  pleading  or  document 
which  does  not  comply  with  the 
requirements  of  paragraphs  (d)(2)  and 
(3)  of  this  section. 

(5)  All  claims  of  CBI,  and  all 
information  entitled  to  treatment  as  CBI, 
shall  be  governed  by  the  provisions  of 
40  CFR  part  2,  subpart  B,  for  CERCLA. 
as  well  as  any  other  EPA  regulatory 
provisions  afifecting  the  confidentiality 
of  the  information. 

§305.6  Computation  end  extaneton  e<  tkne. 

(a)  Computation.  In  computing  any 
period  of  time  described  or  allowed  in 
this  part,  except  as  otherwise  provided, 
the  day  of  the  event  fit)m  which  the 
designated  period  begins  to  run  shall 
not  be  included.  Saturdays,  Sundays, 
and  Federal  legal  holidays  shall  be 
included.  When  a  stated  time  expires  on 
a  Saturday,  Simday,  or  Federal  legal 
hoUday,  the  stated  time  period  shall  be 
extended  to  include  the  next  business 
day. 

(o)  Extension  of  time.  The  Presiding 
Officer,  or  Review  Officer  as 
appropriate,  may  grant  an  extension  of 
time  ftv  the  filing  of  any  pleading, 
document  or  motion  upon  timely 
motion  of  a  party  to  the  proceeding,  fdr 


good  cause  shown,  and  after 
consideration  of  pre)udice  to  other 
partiea,  or  upon  his  own  motion.  Sudi 
a  motion  by  a  party  may  only  be  made 
after  notice  to  all  other  parties,  unless 
the  movant  can  show  good  cause  why 
serving  notice  is  impracticable,  llu 
motion  shall  be  filed  in  advance  of  the 
date  on  which  the  pleading,  document 
or  motion  is  due  to  be  filed,  unless  the 
failure  of  a  party  to  make  timely  motion 
for  extension  of  time  was  the  result  of 
excusable  neglect. 

(c)  Senriceoy  mail.  Service  of  the 
Request  for  a  Hearing  is  complete  when 
the  return  receipt  is  signed  by  the 
Review  Officer.  Service  of  all  other 
pleadings  and  documents  is  complete 
upon  mailing.  Where  a  pleading  or 
document  is  served  by  mail,  5  days  shall 
be  added  to  the  time  allowed  by  this 
part  for  the  filing  of  a  responsive 
pleading  or  document. 

1305.7  Ex  parte  dlacuaalon  of  proceeding. 

At  no  time  after  the  Request  for  a 
Hearing  is  referred  to  the  Presiding 
Officer  shall  the  Presiding  Officer 
discuss  ex  parte  the  merits  of  the 
proceeding  with  any  interested  p>erson 
outside  the  Agency,  with  any  Agency 
stafi  member  who  performed  a 
prosecutorial  or  investigative  function 
in  such  proceeding  or  a  factually  related 
proceeding,  or  with  any  representative 
of  such  person.  Any  ex  parte 
memorandum  or  other  communication 
addressed  to  the  Presiding  Officer 
during  the  pendency  of  the  proceeding 
and  relating  to  the  merits  thereof,  by  or 
on  behalf  of  any  party,  shall  be  regarded 
as  an  argument  made  in  the  proceeding 
and  shall  be  served  upon  all  other 
parties.  Any  other  party  shall  be  given 
the  opportunity  to  reply  to  such 
memorandum  or  communication. 

1305  J  Examination  o(  documanu  Wad. 

[tL\  Inspection  of  Documents.  Subiect 
to  the  provisions  of  law  restricting 
pubhc  disclosure  of  confidential 
information,  any  person  may,  during 
Agency  business  hours,  inspect  and 
copy  any  document  filed  in  any 
proceeding.  Such  documents  shall  be 
made  available  by  the  Claims  Official. 
Review  Officer,  or  Hearing  Clerk,  as 
appropriate. 

(b)  Costs.  The  cost  of  dupUcating 
documents  filed  in  any  proceeding  diall 
be  borne  by  the  person  seeking  copies 
of  such  documents.  Hie  Agency  may 
waive  this  cost  in  appropriate  cases. 

Subpart  B—PartiM  and  AppMranoM 


1305.10/ 

Any  party  may  appear  in  parson  or  by 
counsel  or  other  repres«itative.  A 


7710         Federal  Register  /  Vol.  58.  No.  24  /  Monday.  February  8.  1993  /  Rdes  and  Regulationa 


partner  may  appear  on  behalf  of  a 
partnership  and  an  officer  may  appear 
on  behalf  of  a  coiporaticn.  Persons  who 
appear  as  counsel  or  other 
representative  roust  conf(Hro  to  the 
standards  of  conduct  and  ethics 
required  of  practitioners  before  the 
courts  of  the  United  States. 

§  305.1 1  ConsoUdatlen  and  Mverance. 

(a)  Consolidation.  The  Presiding 
Officer  may,  by  motion  or  sua  sponte. 
consolidate  any  or  all  matters  at  issue  in 
two  or  more  proceedings  docketed 
under  this  part  where: 

(1)  There  exist  common  parties  or 
common  questions  of  fact  or  law; 

(2)  Consolidation  would  expedite  and 
simplify  consideration  of  the  issues;  and 

(3)  Consolidation  would  not  adversely 
affect  the  rights  of  parties  engaged  in 
otherwise  separate  proceedings. 

(b)  Severance.  The  Presiding  Officer 
may.  by  motion  or  sua  sponte,  for  good 
cause  shown,  order  any  proceedings 
severed  with  respect  to  any  or  all  parties 
or  issues. 

Subpart  C — Praheering  Procedures 

§  305.20  Raqueat  for  a  hearing;  contents. 

(a)  Within  30  days  after  receiving 
notice  that  the  Gaims  Official  has 
declined  to  pay  all  or  part  of  a  claim,  the 
claimant  may  file  a  Request  for  a 
Hearing  with  the  Review  Officer.  The 
Request  for  a  Hearing  shall  contain: 

(1)  A  statement  of  the  authority  for  the 
Request  for  a  Hearing; 

(2)  A  concise  statement  of  the  reasons 
that  the  Requestor  disputes  the  Claims 
Official's  denial  of  all  or  part  of  the 
claim; 

(3)  A  request  for  an  administrative 
hearing  concerning  the  Claims  Official  s 
total  or  partial  denial  of  his  claim 
pursuant  to  this  part;  and 

(4)  A  statement  of  amount  that  the 
Requestor  demands  to  be  awarded  from 
the  Fund. 

(b)  The  Requestor  must  file  with  the 
Request  for  a  Hearing  two  copies  of: 

(1)  The  Preauthorization  Decision 
Document  for  the  response  work  thai  is 
the  subject  of  the  claim; 

12)  The  claim  filed  with  EPA  pursuant 
to  CERCLA  section  111(a)(2)  or 
122(b)|l);  and 

(3)  The  written  notice  from  the  Claims 
Official  denying  all  or  part  of  the  claim. 

S  305.21  Amertment  of  request  for  • 
hearing;  wMhdrawal. 

(a)  Amendment  of  Request  for  a 
Hearing.  The  Requestor  may  amend  the 
Request  for  a  Hearing  once  as  a  matter 
of  right  at  any  time  before  the  answer  is 
filed.  Otherwise  the  Requestor  may 
amend  the  Request  for  a  Hearing  only 


upon  motion  granted  by  the  Presiding 
Officer.  The  Claims  Official  shall  have 
10  additional  days  from  the  date  of 
service  of  the  amended  claim  to  file  his 
answer. 

(b)  Withdrawal  of  Bequest  for  a 
Hearing.  The  Requestor  may  withdraw 
the  Request  for  a  Hearing,  or  any  part 
thereof,  without  prejudice  one  time 
t:efore  the  answer  has  been  filed.  After 
one  withdrawal  without  prejudice 
before  the  filing  of  an  answer,  or  after 
the  filing  of  an  answer,  the  Requestor 
may  withdraw  the  Request  for  a 
Hearing,  or  any  part  thereof,  without 
prejudice,  only  upon  motion  granted  by 
the  Presiding  Officer.  In  no  case  may  a 
Request  for  a  Hearing  be  filed  more  than 
30  days  after  the  Requestor  has  received 
notice  that  the  Claims  Official  has 
declined  to  p>ay  all  or  part  of  a  claim. 

S  305.22  Answer  to  ttt«  request  for  • 

having. 

(a)  General.  The  Claims  Official  shall 
file  an  original  and  one  copy  of  a 
written  answer  to  the  Request  for  a 
Hearing  with  the  Hearing  Clerk  when 
he;  contests  any  material  fact  upon 
which  the  Request  for  a  Hearing  is 
based,  contends  that  the  amount  of 
money  demanded  in  the  Request  for  a 
Hearing  is  inappropriate;  or  contends 
that  he  is  entitled  to  judgment  as  a 
matter  of  law.  Any  such  answer  to  the 
Request  for  a  Hearing  must  be  filed  with 
the  Hearing  Clerk  and  served  on  all 
parties  within  15  days  after  the 
Presiding  Officer  has  assumed 
jurisdiction  over  the  case  as  provided  by 
§  305.4(d). 

(b)  Contents  of  the  answer.  The 
answer  shall  clearly  and  directly  admit, 
deny,  or  explain  each  of  the  factual 
allegations  in  the  Request  for  a  Hearing 
with  regard  to  which  the  Claims  Official 
has  any  knowledge.  When  the  Claims 
Official  has  no  knowledge  of  a 
particular  allegation  and  so  states,  the 
allegation  is  deemed  denied.  The 
answer  shall  also  state: 

(1)  The  circumstances  or  arguments 
which  are  alleged  to  constitute  the 
grounds  of  defense;  and 

(2)  The  facts  which  the  Claims 
Official  intends  to  place  at  issue. 

(c)  Failure  to  admit,  deny,  or  explain. 
Failure  of  the  Claims  Official  to  admit, 
deny  or  explain  any  material  factual 
allegation  contained  in  the  claim 
constitutes  an  admission  of  the 
allegation. 

(d)  Amendment  of  the  answer.  The 
Claims  Official  may  amend  the  answer 
to  the  Request  for  a  Hearing  upon 
motion  granted  by  the  Presiding  Officer. 


1 306.23  Itotiona. 

(a)  General.  All  motions,  except  those 
made  orally  on  the  record  during  a 
bearing,  shall:  be  in  writing;  state  the 
grounds  therefor  with  particularity;  set 
forth  the  relief  sought  and  •  proposed 
order;  and  be  accompanied  by  an 
affidavit,  certificate,  other  evidence,  or 
legal  memorandiim  relied  upon.  Such 
motions  shall  be  s»ved  as  provided  by 
§305.5(b)(2)(i). 

(b)  Response  to  motions.  A  party's 
response  to  any  written  motion  must  be 
filed  within  10  days  after  service  of  such 
motion,  unless  additional  time  is 
allowed  for  such  response.  The  response 
shall  be  accompanied  by  any  affidavit, 
certificate,  other  evidence  or  legal 
memorandum  relied  upon.  li  no 
response  is  filed  within  the  designated 
period,  the  parties  may  be  deemed  to 
have  waived  any  objection  to  the 
granting  of  the  motion.  The  Presiding 
Officer  may  set  a  shorter  time  for 
response,  or  make  such  other  orders 
concerning  the  disposition  of  motions  as 
he  deems  appropriate. 

(c)  Decision.  The  Presiding  Officer,  or 
Chief  Administrative  Law  )udge,  in  the 
absence  of  a  Presiding  Officer,  shall  rule 
on  all  motions.  Oral  argument  on 
motions  will  be  permitted  in  the 
discretion  of  the  Presiding  Officer.  See 

§  305.4(a)  concerning  motions  to  extend 
the  time  limit  for  final  orders. 

§305.24  Default  ordw. 

(a)  Default.  A  party  may  be  found  to 
he  in  default:  after  motion,  upon  failure 
of  the  Claims  Official  to  file  a  timely 
answer  to  the  Request  for  a  Hearing; 
after  motion  or  $uo  sponte.  upon  failure 
to  comply  with  a  prehearing  or  hearirg 
order  of  ^e  Presiding  Officer:  or  after 
motion  or  sua  sponte.  upon  failure  to 
appear  at  a  conference  or  hearing 
without  good  cause  being  shown.  No 
finding  of  default  on  the  basis  of  failure 
to  appear  at  a  hearing  shall  be  made 
against  the  Claims  Official  unless  the 
Requestor  presents  sufficient  evidence 
to  the  Presiding  Officer  to  estabhsb  a 
prima  facie  case  in  support  of  hie  claim. 
Any  motion  for  a  default  order  shall 
include  a  proposed  default  order  and 
shall  be  served  upon  all  parties.  The 
alleged  defaulting  party  shall  have  10 
days  from  service  to  reply  to  the  motion. 
Default  by  the  Claims  Official 
constitutes,  for  purposes  of  the  pending 
action  only,  an  admission  of  all  facts 
alleged  in  the  claim  and  a  waiver  of  his 
right  to  a  hearing  on  such  factual 
allegations.  Default  by  the  Requestor 
may  result  in  the  dismissal  of  the 
Request  for  a  Hearing  with  prejudice. 

(b)  Procedures  upon  defauh.  When 
the  Presiding  Officer  finds  a  defauh  hB« 
occurred,  he  shall  issue  a  defaulr  order 


II 
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against  the  defaulting  party.  The  defatilt 
order  shall  constitute  the  final  order  in 
the  proceeding,  and  shall  be  filed  with 
the  Hearing  ClerL 

(cl  Contents  of  a  default  otxier.  A 
default  order  shall  include  flnHinga  of 
fact  showing  the  grounds  for  the  order; 
conclusions  regarding  all  material  issues 
of  law;  costs  to  be  assessed  pursuant  to 
§  305.36,  if  applicable;  and.  the  anumnt 
to  be  awarded  the  claimant,  if  any. 

(d)  Setting  aside  a  default  order.  For 
good  cause  shown,  the  Presiding  Officer 
may  set  aside  a  defoult  order. 

§  305.2$  tnfonnel  seUeinent;  vohinlery 
■Q'eeifMfit. 

(a)  Settlement  policy.  The  Agency 
encourages  settlement  of  a  proceeding  at 
any  time  if  the  settlement  is  consistent 
with  the  provisions  and  objectives  of  the 
Act  and  applicable  regulations. 
Settlement  conferences  shall  not  affect 
the  Claims  Official's  obligation  to  file  a 
timely  answer  under  §  305.22. 

(b)  Voluntary  agreement.  The 
volimtary  agreement  shall  state  that,  for 
the  ptupose  of  this  proceeding,  the 
Claims  Official  consents  to  the  award  of 
a  sum  certain  to  the  Requestor  or  in  the 
case  of  no  award,  that  both  parties  agree 
to  settle  the  matter.  The  voluntary 
agreement  shall  include  an  order 
acceptable  to  both  the  Requestor  and 
EPA,  and  shall  be  signed  by  all  parties 
or  their  counsel  or  representatives.  A 
voluntery  agreement  is  effective  without 
approval  of  the  Presiding  Officer  and  is 
a  final  order  as  defined  in  this  part. 

S  305.26  Preheennfi  confefence> 

(a)  Purpose  of  prehearing  conference. 
Unless  a  conference  appears 
imnecessary,  the  Presiding  Officer,  at 
any  time  before  the  hearing  begins,  shall 
direct  the  parties  and  their  counsel  or 
other  representatives  to  appear  at  a 
conference  before  him  to  consider 

(1)  The  settlement  of  the  case; 

(2)  The  simplification  of  issues  and 
stipulation  of  facts  not  in  dispute; 

(3)  The  negessity  or  desirability  of 
amendments  to  the  pleadings: 

(4)  The  exchange  of  exhibits, 
documents,  prepared  testimony,  and 
admissions  or  stipulations  of  fact  which 
will  avoid  imnecessary  proof; 

(5)  The  limitation  of  tne  number  of 
expert  or  other  witnesses; 

(6)  Setting  a  time  and  place  for  the 
hearing;  and 

(7)  Any  other  matters  which  may 
expedite  the  disposition  of  the 
proceeding. 

(b)  Exchange  of  witness  lists  and 
documents.  Unless  otherwise  ordered 
by  the  Presiding  Officer,  each  party  at 
die  preheariiw  confarence  shall  make 
available  to  im  other  parties:  the  names 


of  the  expert  and  other  witnesses  he 
intends  to  call,  together  with  a  brief 
narrative  summary  of  their  expected 
testimony;  and  copies  of  all  documents 
and  exhibits  whicn  each  party  intends 
to  introduce  into  evidence.  Documents 
and  exhibits  shall  be  mariied  for 
identification  as  ordered  by  the 
Presiding  Officer.  Documents  that  have 
not  been  exchanged  and  witnesses 
whose  names  have  not  been  exchanged 
shall  not  be  introduced  into  evidence  or 
allowed  to  testify  without  permission  of 
the  Presiding  Officer.  The  Presiding 
Officer  shall  allow  the  parties 
reasonable  opportunity  to  review  new 
evidence. 

(c)  Record  of  the  prehearing 
conference.  No  transcript  of  a 
prehearing  conference  relating  to 
settlement  shall  be  made.  With  respect 
to  other  prehearing  conferences,  no 
transcript  of  any  prehearing  conferences 
shall  be  made  unless  ordered  by  the 
Presiding  Officer  upon  motion  of  a  party 
or  sua  sponte.  The  Presiding  Officer 
shall  prepare  and  file  for  the  record  a 
written  summary  of  the  action  taken  at 
the  conference  and  shall  serve  that 
summary  on  all  parties  in  the  manner 
provided  in  $  305.5Cb)(2).  The  summary 
shall  incorporate  any  written 
stipulations  or  agreements  of  the  parties 
and  all  rulings  and  appropriate  orders 
containing  directions  to  the  parties. 

(d)  Location  of  the  prehearing 
conference.  The  prehearing  conference 
shall  be  held  in  the  county  where  the 
release  occiured,  in  the  city  in  which 
the  EPA  Regional  Office  is  located  (in 
the  Region  where  the  release  or  threat  of 
release  occurred],  or  in  Washington,  DC, 
unless  the  Presiding  Officer  determines 
that  there  is  good  cause  to  hold  it  at 
another  location  or  by  telephone. 

(e)  Unavailability  of  a  prehearing 
conference.  If  a  prehearing  conference  is 
unnecessary  or  impracticable,  the 
Presiding  Officer,  on  motion  or  sua 
sponte,  may  direct  the  parties  to 
correspond  with  him  to  accomplish  any 
of  the  objectives  set  forth  in  this  section. 

(f)  Other  discovery.  (1)  Discovery  shall 
include  any  of  the  methods  described  in 
rule  26(a]  of  the  Federal  Rules  of  Civil 
Procedure. 

(2)  The  parties  may  conduct  any 
mutually  agreed  upon  discovery 
without  participation  or  determination 
of  the  Presiding  Officer  except  that  such 
voluntary  discovery  may  be  subject  to 
such  time  limitations  as  the  Presiding 
Officer  deems  appropriate. 

(3)  Except  as  provided  by  paragraphs 
(b)  and  (f)(2)  of  this  section,  rurther 
discovery,  under  this  section,  shall  be 
permitted  only  pursuant  to  order  of  the 
Presiding  Officer.  Any  party  to  the 
proceeding  desiring  an  order  of 


discoveiy  shall  make  a  motion  therefore. 
Such  motion  shall  set  forth; 

(i)  The  cirounstances  warranting  die 
discovery; 

(ii)  The  nature  of  the  information 
expected  to  be  discovered;  and 

(iii)  The  method  of  discovery  sought, 
including,  where  relevant,  the  proposed 
time  and  place  where  the  discovery  will 
be  conducted. 

(4)  The  Presiding  Officer  shall  issue 
an  order  for  discovery  only  upon  a 
showing  of  good  cause  and  upon  a 
determination: 

(i)  That  such  discovery  will  not  in  any 
way  unreasonably  delay  the  proceeding; 

(ii)  That  the  information  to  be 
obtained  is  not  otherwise  obtainable; 
and 

(iii)  That  such  information  has 
significant  probative  value. 
If  the  Presiding  Officer  determines  that 
the  motion  should  be  granted,  he  shall 
issue  an  order  for  such  discovery 
together  with  the  conditions  and  terms 
thereof. 

(5)  The  Presiding  Officer  shall  order 
depositions  upon  oral  questions  only 
upon  a  finding  that: 

(i)  The  information  sought  caimot  be 
obtained  by  alternative  methods  of 
discovery;  or 

(ii)  There  is  a  substantial  reason  to 
believe  that  relevant  and  probative 
evidence  may  otherwise  not  be 
preserved  for  presentation  by  a  witness 
at  the  hearing. 

(6)  When  me  information  sought  to  be 
obtained  is  within  the  control  of  one  of 
the  parties,  failure  to  comply  with  an 
order  issued  pursuant  to  this  paragraph 
may  lead  to: 

(i)  The  inference  that  the  information 
to  be  discovered  would  be  adverse  to 
the  party  from  whom  the  information 
was  sought;  or 

(ii)  The  issuance  of  a  default  order 
under  §  305.24(a). 

(g)  Interpreters.  The  Presiding  Officer 
shall  make  the  necessary  arrangements 
for  the  services  of  an  interpreter  upon 
the  motion  of  a  party  or  sua  sponte.  The 
cost  of  the  interpreter  shall  normally  be 
borne  by  the  party  reouesting  the 
service,  but  the  Presioing  Officer  may 
apportion  the  cost  among  the  parties  as 
justice  demands. 

1305.27  Acceiereted  order,  order  to 
dtsmlse. 

(a)  General.  The  Presiding  Officer, 
upon  motion  of  any  party  or  sua  sponte, 
may  at  any  time  ranoer  an  accelerated 
order  in  favor  of  the  Requestor  or  the 
Claims  Official  as  to  all  or  any  part  of 
the  proceeding,  without  further  bearing 
or  upon  such  limited  additional 
evidence,  such  as  affidavits,  as  he  may 
require,  if  no  genuine  issue  at  materid 
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fart  exists  and  the  party  is  entitled  to 
judgment  as  a  matter  of  law,  as  to  all  or 
any  part  of  the  proceeding.  In  addition, 
the  Presiding  Officer,  upon  motion  of 
the  Qaims  Official,  may  at  any  time 
dismiss  a  Request  .for  a  Hearing  without 
further  hearing  or  upon  such  Umited 
additional  evidence  as  he  requires,  on 
the  basis  of  failure  to  establish  a  prima 
facie  case  or  other  grounds  which  show 
no  right  to  relief  on  the  part  of  the 
Requester. 

(b)  Effect.  (1)  If  an  accelerated  order 
or  an  order  to  dismiss  is  issued  as  to  all 
the  issues  in  the  proceeding,  the  order 
constitutes  the  final  order  of  the 
Presiding  Officer,  and  shall  be  filed  with 
the  Hearing  Clerk. 

(2)  If  an  accelerated  order  or  an  order 
to  dismiss  is  rendered  on  less  than  all 
issues  in  the  proceeding,  the  Presiding 
Officer  shall  determine  what  material 
facts  exist  without  substantial 
controversy  and  what  material  facts 
remain  controverted  in  good  faith.  He 
shall  thereupon  isstie  an  interlocutory 
order  specifying  the  facts  which  appear 
substantially  uncontroverted.  and  the 
issues  upon  which  the  hearing  will 
proceed. 

Subpart  D— Haaring  Procedur* 

S30&30  Scheduling  the  hearing. 

(a)  Filing  of  answer.  When  an  answer 
is  filed,  the  Hearing  Clerk  shall  forward 
such  answer  to  the  PresidingOfficer. 

(b)  Notice  of  hearing.  The  Presiding 
Officer  shall  serve  upon  the  parties  a 
notice  of  hearing  setting  forth  a  time  and 
place  for  the  bearing.  Tne  Presiding 
Officer  may  issue  the  notice  of  hearing 
at  any  appropriate  time,  but  not  later 
than  20  days  prior  to  the  data  set  for  the 
hearing. 

(c)  Postponement  of  hearing.  No 
request  for  postponement  of  a  hearing 
shall  be  granted  except  upon  motion 
and  for  good  cause  shown. 

(d)  Location  of  the  hearing.  The 
location  of  the  hearing  shall  be 
determined  in  accordance  with  the 
method  of  determining  the  location  of  a 
prehearing  conference  under 

§  305.26(d). 

f  30541  EvManoa. 

(a)  General.  The  Presiding  Officer 
shaU  admit  all  evidence  wmch  is  not 
irrelevant  inunaterial.  unduly 
repetitioiis.  or  otherwise  imreliable  or  of 
bttle  probative  value,  except  that 
evidence  which  would  be  excluded  in 
the  Federal  courts  under  Rule  408  of  the 
Federal  Rules  of  Evidence  (28  U.S.a 
Appendix)  is  not  admissible.  In  the 
presentati<m.^  admission,  dispositicMi. 
and  use  of  evidence,  the  Presiding 
Officer  sbaU  follow  the  provisions 


regarding  confidential  business 
information  of  40  CFR  part  2,  subpart  B 
for  CERCLA.  The  commercial  or  trade 
secret  status  of  any  information  shall 
not,  however,  preclude  its  being 
introduced  into  evidence.  The  Presiding 
Officer  may  make  such  orders  as  may  be 
necessary  to  consider  such  evidence  in 
camera,  including  the  preparation  of  a 
supplemental  final  order  to  address 
questions  of  law  or  fact  which  arise  out 
of  that  portion  of  the  evidence  which  is 
confidential  or  whidi  includes  trade 
secrets.  For  the  purpose  of  recording  the 
bearing,  the  court  reporter  shall  be 
considered  "a  person  imder  contract  or 
subcontract  to  EPA  to  perform  work  for 
EPA  in  connection  wiu  the  Act  or 
regulations  which  implement  the  Act" 
pursuant  to  40  CFR  2.301(h)(2);  unless 
the  affiected  business,  as  defined  in  40 
CFR  2.201(d),  agrees  to  some  other 
procediu^s  approved  by  the  Presiding 
Officer. 

(b)  Examination  of  witnesses. 
Witnesses  shall  be  examined  orally, 
under  oath  or  affirmation,  except  as 
otherwise  provided  in  this  part  or  by  the 
Presiding  Officer.  A  party  shall  have  the 
right  to  cross-examine  a  witness  who 
appears  at  the  hearing  provided  that 
such  cross-examination  is  not  unduly 
repetitious. 

(c)  Verified  statements.  The  Presiding 
Officer  may  admit  and  insert  into  the 
record  as  evidence,  in  fieu  of  oral 
testimony,  statements  of  fact  or  opinions 
prepared  by  a  witness.  The  admissibility 
of  the  evidence  contained  in  the 
statement  shall  be  subject  to  the  same 
rules  as  if  the  testimony  were  produced 
under  oral  examination.  Before  any  such 
statement  is  read  or  admitted  into 
evidence,  the  witness  shall  deliver  a 
copy  of  the  statement  to  the  Presiding 
Officer,  the  reporter,  and  opposing 
counsel.  The  witness  presenting  the 
statement  shall  swear  to  or  affirm  the 
statement  and  shall  be  subject  to 
appropriate  oral  cross-examination 
upon  the  contents  thereof. 

(d)  Admission  of  affidavits  and  other 
statements  where  the  witness  is 
unavailable.  The  Presiding  Officer  may 
admit  into  evidence  affidavits  and  other 
verified  written  statements  of  witnesses 
who  are  imavailable.  The  term 
"unavailable"  shall  have  the  meaning 
accorded  to  it  by  rule  804(a)  of  the 
Federal  Rules  of  Evidence. 

(e)  Exhibits.  Whwe  practicable,  an 
original  and  one  copy  of  each  exhibit 
shffU  be  filed  with  the  Presiding  Officer 
for  the  record  and  copy  shall  be 
furnished  to  each  paiW.  A  true  copy  of 
any  exhibit  may  be  substituted  for  the 
oriflinaL 

(f)  Official  notice.  Offidal  notice  may 
be  taken  of  any  matter  which  may  be 


judicially  noticed  in  the  Federal  courts 
and  of  other  facts  within  the  specialized 
knowledge  and  experience  of  the 
Agency.  Opposing  parties  shall  be  given 
adequate  opportunity  to  show  that  such 
facts  are  erroneously  noticed. 

}305.32  Objections  and  offera  of  proof. 

(a)  Objection.  Any  objection 
concerning  the  conduct  of  the  hearing 
may  be  stated  orally  or  in  writing  during 
the  hearing.  The  party  raising  the 
objection  must  supply  a  short  statement 
of  its  groimds.  The  ruling  by  the 
Presiding  Officer  on  any  objection  and 
the  reasons  given  for  it  shall  be  part  of 
the  record.  An  exception  to  each 
objection  overruled  shall  be  automatic 
and  is  not  waived  by  hirther 
participation  in  the  h»«aring. 

(b)  Offer  of  proof.  Whenever  evidence 
is  excluded  from  the  record,  the  party 
offering  the  evidence  may  make  an  offier 
of  proof,  which  shall  be  included  in  the 
record.  The  offer  of  proof  for  excluded 
oral  testimony  shall  consist  of  a  brief 
statement  describing  the  nature  of  the 
evidence  excluded.  The  ofiier  of  proof 
for  excluded  documents  or  exhibits 
shall  consist  of  the  insertion  into  the 
record  of  the  documents  or  exhibits 
excluded. 

1305.33  Burden  of  presentation;  burden  ef 
perauaalon. 

The  Requestor  has  the  burden  of  going 
forward  with  his  case  and  of  proving 
that  the  amount  demanded  in  the 
Request  for  a  Hearing  is  justified. 
Accordingly,  the  Requestor  bears  the 
burdens  of  presentation  and  persuasion. 
Following  the  establishment  of  a  prima 
fade  case,  the  Claims  Official  shall  have 
the  burden  of  presenting  and  of  going 
forward  with  any  defense  to  the 
allegations  set  fwth  in  the  Request  for 
a  Hearing.  Each  matter  of  controversy 
shall  be  determined  by  the  Presiding 
Officer  upon  a  preponderance  of  the 
evidence. 

1305.34  Rling  the  tranacript  • 

The  hearing  shall  be  transcribed 
verbatim.  Promptly  following  the  taking 
of  the  last  evidence,  the  reporter  shall 
transmit  to  the  Hearing  Qerk  the 
original  and  as  many  copies  of  the 
transcript  of  testimony  as  are  called  for 
in  the  reporter's  contract  with  the 
Agency,  and  also  shall  transmit  to  the 
Presiding  Officer  a  copy  of  the 
transcript.  A  certificate  of  service  shall 
accompany  each  copy  of  the  transcript. 
The  Hearing  Clerk  shall  notify  all  the 
parties  of  the  availability  of  the 
transcript  and  shall  fundsh  the 
Requestor  with  a  copy  of  the  transcript 
upon  payment  of  the  coet  of 
reproauction,  unless  a  Requestor  can 
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shew  that  the  cost  is  unduly 
burdensome.  Any  person  not  a  party  to 
the  proceeding  may  receive  a  copy  of 
the  transcript  upon  pa)rment  of  the 
reproduction  fee,  except  for  those  parts 
of  the  transcript  ordered  to  be  kept 
confidential  by  the  Presiding  Officer. 
Any  party  may  file  a  motion  to  correct 
the  transcript  in  accordance  with  the 
provision  of  §  305.23. 

S  305.35  Proposed  findinga,  conduaiona, 
and  ordar. 

Within  20  days  after  the  parties  are 
notified  of  the  availability  of  the 
transcript,  any  party  may  submit  for  the 
consideration  of  the  Presiding  Officer 
proposed  findings  of  fact,  conclusions  of 
law,  and  a  proposed  order,  together  with 
briefe  in  support  thereof.  The  Presiding 
Officer  shall  set  a  time  by  which  reply 
briefs  may  be  submitted.  The  Presiding 
Officer  may  by  order  extend  the  time  or 


change  the  schedule  of  such 
submissions  or  allow  further 
submissions  as  may  be  appropriate.  All 
submissions  shall  be  in  writing,  shall  be 
served  upon  all  parties,  and  shall 
contain  references  to  the  record  for  all 
proposed  findings  of  fact  and 
appropriate  citations  for  authorities 
relied  upon. 

§  305.36  Rnal  ordar;  coats. 

(a)  Filing  and  content.  The  Presiding 
Officer  shall  issue  and  file  with  the 
Hearing  Clerk  a  final  order  as  soon  as 
practicable  after  the  period  for  filing 
reply  briefe  under  $  305.35  has  expired, 
but  within  the  time  allowed  for  issuance 
of  a  final  order  as  prescribed  by 
§  305.4(d).  The  final  order  shall  contain 
his  findings  of  fact,  conclusions  of  law, 
as  well  as  the  reasons  therefor,  and  an 
order  for  an  award  for  a  siun  certain,  or 


an  explanation  of  why  no  award  is 
granted. 

(b)  Costs.  If  the  Presiding  Officer 
concludes  in  writing  that  the  Request 
for  a  Hearing  was  frivolous,  he  may 
direct  the  Hearing  Clerk  to  assess  all  or 
part  of  the  costs  of  the  proceeding 
against  the  Requestor.  In  such  case,  the 
Hearing  Clerk  shall  assess  such  costs  as 
directed  by  the  Presiding  Officer,  and 
shall  serve  notice  of  such  direction  and 
the  amount  of  such  costs  on  all  parties. 
No  later  than  5  days  after  receipt  of 
notice  of  assessment  of  costs,  the 
Requestor  may  move  that  the  Presiding 
Officer  review  the  assessment  of  costs 
by  the  Hearing  Clerk.  The  Presiding 
Officer  may  uphold,  reverse,  or  modify 
the  action  of  the  Hearing  Clerk  in 
assessing  costs. 
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6601-6678 1 

6679-6874 2 

6875-7046 3 

71 85-7476 5 

7476-7714 8 


CFR  PARTS  AFFECTED  DURING  FEBRUARY 

At  the  end  of  each  month,  the  OfHoe  of  the  Federal  Register 
publishes  separataiy  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  crff  ected  by  documents  published  slnos  the 
revision  dats  of  each  titte. 


3CFR 

rieciitlw  oidefi 
12800  (Revolted 

by  EO  12836) 7045 

12818  (Revoked 

by  EO  12836) 7045 

12836 7045 

AonHiNsirwve  orosrs: 
Memomndums: 

Januaiy  22, 1993 7455 

January  22,  1993 7455 

January  22, 1993 7455 

PvocteflMbonsc 

6527 7477 

5CFR 

Proposed  Ruiss: 

970 7052 


7CFR 

1097.... 
1099.... 
52 


52..., 
275., 
283. 


.6679 
.6679 
.7607 

.7296 
.7296 
.7296 


10  CFR 


30., 
40.. 
SO.. 
70.. 
72.. 


.6730 
.6730 
.6730 
.6730 
.6730 


11  CFR 

201 


.6875 


12  CFR 

203 

207 

220 

221 

224 

611 

612 

798. 


.6601 
.6602 
.6602 
.6602 
.6602 
.6604 
.6605 
.6605 


13  CFR 

121 


.7479 


14  CFR 

33 „ „ 6875 

39. .6703-6707,  6877-6881. 

7185,747^7482 

71 6709,  6884-6886,  7179, 

7484 
73.-... 6884 


95 6887 

97 6709.  6712.  7485 

Proposed  Ruiss: 

39 6740-6746,  6906,  7196, 

7494,7495 

61 7197 

63 . 7197 

65 7197 

71 .%..691 1 

121 7197 

135 7197 

300 7040 

399 7053 


16  CFR 

4 


.7047 


17  CFR 

140 

145 

150 


.6677 
.7040 
.6854 


1 6748,7056 

3 6748 

10 6748 

145 6748 


18  CFR 

3c 

157 

381 


.7486 
.6893 

.7488 


19  CFR 

Proposed  Rules; 

10 „... 


.6677 

.7186 

.6713 
.6814 


21  CFR 

1308..„ „ 

23  CFR 

140 ~ 

Proposed  Rules: 
625 

26  CFR 

1 6678,  7041.  7296 

602..» 6678 

1 6854.  6922.  6923,  7179, 

7497 

26 6854,7497 

301 6854,  7497 


29  CFR 

2616 

2617 


103 

30  CFR 


.6605 
.6605 

.7148 


.7488 
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31  CFR 

103...„ 7047 

32  CFR 

592 „ 6715 

606 8715 

608 :6n5 

612 .6715 

616 .6715 

33  CFR 

3 _ «71« 

100 7492 

117 6717 

ISa 7330 

1 54 7330 

155 7376 

3S4 6718 

PnpSBMt  RuIm: 

117 6766.  6767.  7497.  7498 

165 7500 

334 6768 

36  CFR 


1t»1_ _ 

^.6024 

97  CFR 

304 . 

...Wbl 

38  CFR 

1   

...7296 

39  CFR 

PropoMd  RuIm: 

3001 

...6769 

40  CFR 

2_ 

...T1«7 
...0006 

60 

180.. 

261.. 

266. 

271.. 

201.. 

300.. 


SB- 


721. 


..«es4 

....6607 

..0854 

»•...•»..  ..«094 

_7i8a.74a2 

7704 

7190 


Ch.  I .«009. 7S81 

set .0825 

372 0009 

700 7646 

720 7661 

721 - Jtn 

723.- ..7648.  7679 


42  CFR 
58 


.7402 


59— 7484 

43  CFR 

PuMIc  Land  Ordw: 

6956 „ „..6719 

45  CFR 

303 _ 7040 

1626 .6608 

INOpOMd  RuIMC 

1607 eon 

1609 iOW8 

46  CFR 

571 7190 


50e. 
506. 


510. 


^190 
..7190 
.7100 


514 7501 

47  CFR 

1 ..........M 0d9d 

TS. „ Tt94,  7195 

PfopoMd  RulsK 

O*.  1 .6037.  7962 

2...„ ^ 6760 

15 6769,7205 

73 0877 

78 ....7205 

4SOFR 

PiopwrtWul— ! 

Ch.53 6771 

49  CFR 

1 6896-6898 

229 6899 

9 6719 

171 6864 

17Z«....»_~....~...~.— .—— ..^MB4 

173 6864 

174 „ 6864 

176 „ 6864 

390 6726 

394 6726 

Pf^oMdnulM: 

40 - 7197.7506 

199 7187 

217 7197 

219 7197 

350 _ ...7197 

382 _ 7197 

383 Tltr 

391. 7197 

392 6937.  7197 

395 6937.  7197 

531 


571 3206.  7806 

61 1 6848 

653 7197 

1 180 .0012 

50  CFR 


650          

..-.7040 

675 

FfOpOMd  nlllMZ 

226 

7040 

.7206 

f(f(9ii       

TKX 

672- 

.8677 

UST  OF  FUBUC  LAWS 

Nota:  No  public  bins  wtiich 
have  become  law  were 
received  by  the  Office  of  the 
fadacBl  RegiatBr  for  Indueion 
in  toda/8  Uet  of  Public 
Laws. 

Last  Uat  faanary  25.  1993 


ELBCntONlC  VDU^ETIN 
BOARD 


Free  Electronic 
Board  service  for  Public  Law 
Nunibeia.  Fedeiai  f^egislsr 
finding  aids,  and  a  ttst  of 
Clinton  Administration  officiale 
is  availabte  on  202-275-1530 
or  275-0920. 
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CFRCHECKU8T 


This  ctMddM,  prapared  by  the  Office  of  the  Federal  Register,  is 

published  weeidy.  It  is  arranged  In  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  astoiWt  C)  precedes  each  entry  that  has  been  issued  since  last 

weel(  and  which  is  now  avaiiabte  for  sale  trt  *w  Go¥S(nment  Printing 

Ofice. 

A  checlcfst  of  current  CFR  volumes  comprising  a  complete  CFR  set 

also  appears  In  the  latest  issue  of  the  t-SA  (Ust  of  CFR  Sections 

Affected),  which  is  revised  rrxxtfhiy. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $775.00 
domestic.  $193.75  additional  for  foreign  maiing. 

Man  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders. 
P.O.  Box  371 954,  Pittsburgh,  PA  15250-7954.  AM  orders  must  be 
acconv>anied  by  remtttance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202)  783-3238 
from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  cfvarge  orders 
to  (202)  512-2233. 
Title  Slocic  Number  Price      Revision  (Me 


1.  2  (2  ReswvMl) „ ...  (869-017-40001-9)  -. 

3  (1991  Cempiiation  sitd 
Parts  100  and  101)  (86^17-00002-7) ... 

4 — (869-017-00009-9  ... 

5  Parts: 

1-609 (869<t7-00004-3) 18.08 

700-1199 (869-O17-O0005-1) 14JI0 

1200^14. 8  (6  Resarvad)  (869-017-00006-0) 19.00 

7  Parts: 

0-26 (86KM7-00007-8) 17.00 

27-« (869-«17-00008-^ 124)9 

46-61  (869-017-00009-1) 1809 

52 (969-917-00010-^ 24J» 

5M09  (869-017-«»11-6) 190)9 

219-299 (86W>17-O0Oia-<) MM 

300-^99 (869-017-00013-2) 13JI0 

400-699 (86W)17-00014-1) 15i)0 

700-899 (86^^7-40015-^ 18.00 

90&.999 ^....  (869-017-00016-7) 29.00 

1000-1059  -....  (869-017-00017-5) 17.00 

1060-1119  - (869-017-00018^ 13.00 

1120-1199  „ (869-017-00019-1) 950 

1200-1499  (869-017-00020-5) 22.00 

1500-1899  (869-017-00021-3) 15.00 

1900-1939  (869^)17-00022-1) llilO 

1949-1948  (869-017-00023-0) 23J)0 

19S0-1999  (869-017-00024-^ KM 

2000-end  .„ f (869417-00025-6) ^^M 

8 _ _ „ (869-017-00026-4) 17.00 

9  Parts: 

1-199 (869-017-00027-2) 23J)0 

20«nd (869-017-00028-1) 18.00 


10 
0-50.... 
51-199 
200-399 


500-€nd 

11  


.  (869^)17-00029-9) „.  2SM 

.  (869417-00009-2) 18i>0 

.  (869417-008n-t) 130)0 

.  (869-017-00032-9 20J)0 

.  (869-017-00033-7) 280)0 

.  (889-017-00034-6) 12.00 


$1X00        Jan.  1, 1992 

MM     \1\Jan.  1, 1992 
-16010        Jan.  1,1912 


Jan.  1.1992 
Jm.  1,1992 
Jn.  1,1902 

Jm.  1,1992 
Jan.  1,1992 
Jm.  1,1992 
Jan.  1,1992 
Jan.  1,1992 
Jsa  1,1982 
Jm  1,1902 
Jan.  1,1992 
Jaa  1,1992 
Jaa  1,1992 
Jaa  1,1992 
Jan.  1. 1932 
Jaa  1,1992 
Jan.  1, 1992 
Jm  1,1992 
Jm  1.1982 
Jan.  1.1992 
Jm  1,1992 
Jm  1.1902 

Jm  1.1992 


Jm  1,1982 
Jm  1,1992 

Jm  1,1902 
Jm  1,1902 
V4VJM  1,1987 
Jm  1,1902 
Jm.  1,1902 

Jm  1,1992 


12  Parts: 

1-199 (869-017-00835-3) 13.00 

20»-219 .._..  (86^417-00036-1) 13.80 

220-298  „ (869-017-00037-0) 22.80 

300-49^ (869-017-00038-8) 18010 

500-599 (869-017-00039-6) MM 

OOO^nd (869-017-0004(M») 190)0 


13 
14 


.  (869-017-00041-8) 25.00 


1-69 - (869-017-00042-^ KM 


Jm  1,1992 
Jaa  1,1992 
Jaal,  1992 
Jm  1,1992 
Jm  1.1992 
Jm  1,1992 

Jm  1,1992 
Jaa  1,1902 


15  Parts: 


Stock 

60-139  (869-017-00043-4) 

908^180  - (868-017-88046-1) 

(869-017-80046-8) 


(869-017-00047-7) 

.  (869417-0004M) 

(869-017-88048-3) 

.(869-017-00050-7), 
.(069-017-00051-S) 
.  (06^417-0006^3) 


22010 
11J8 


308-798. 
808-En4 


161 

0-149 

190-888 ... 
1000-End 


171 

l-W (869-017-00054-fl)  . 

200-230 (869^7-80066-8) . 

24&-End „.(869-017-4005«-q  . 

It  Parts: 

1-140 (96W)17-40057-4)  . 

158-279 (86^417-80068-2) , 

280-399 (86»417-OOOS9-1) , 

400-End  ...> (86*417-00060-^ 


140)0 

MM 
210)0 
MM 

8jOO 

14M 
2000 

MM 
MM 
MM 

MM 

18.00 

14010 

8J0 


18 

1-199  .- 
200^ral 


.:....  (869-017-00061-2) 280)8 

.......  (869-017-00062-1) 9jS0 


20  Parts: 

1-399  „ (069-017-00063-8) MM 

400-498  ._ _.. (869-017-00064-7) 31JiO 

500-End --. (868-017-00065-5) 210)0 

21PMts: 

1-00 (869-017-00068-2) UOO 

100-168 (869417-80067-1) MM 

170-199 (869-017-000684) 18010 

200-299 (869417-00069-9 5.50 

300-409 (869-017-00070-1) 290)0 

500^99  ....- .-. (869-017-00071-0) 21010 

600-790 (860-017-00072-8) 7010 

800-1299 (869-017-00073-Q 18010 

1300^nd (869-017-40074-9 9M 

22  Parts: 

1-299 (869-017-0007S-2) KM 

300-End (869417-00076-1) 19i08 

23  (869417-00077-9) 18010 

24  Parts: 

0-199 (869-417-00078-7) UM 

200-499  _ (969-017-40079-9 *20)0 

500-699 (869-017-00080-8) MM 

700-1699  „- (869-017-00081-7) UM 

1700-End  _ (869-017-00082-9 13010 

KM 


25 

26  Parts: 

§§10)-1-liO  

§§U1-1.160 

§§  1.170-1  JOO  ... 
§§1301-1.400  ... 
§§1.401-1i00  ... 
§§1301-li40  ... 
§§  1.641-1  J60  ... 
§§1JS1-1.907  ... 
§§1J08-1.1000  . 
§§1.1001-1.1400 
§§1.1401-End  ... 

2-29 

»-» 


50-299  .. 
30(M99. 
500-599. 

608-End 


.  (86»417-40063-9 


.  (869-017-00084-1) MM 

.  (869-017-00088^ 330)0 

(069-017-00006-9 19010 

.(869-017-00087-9 MM 

.  (869-017-00088-9 380)0 

.  (869^)17-00089-2)  » MM 

.  (869-017-00090-9 ^9M 

.  (869-017-OOOOV-9 KM 

.  (869-017-00092-2) KM 

.  (860-017-40093-1) MM 

.  (869-017-00094-9 KM 

.(869-017-00005-7) KM 

.(869-017-00006-9 15^ 

.  (869-017-00097-9 MM 

.  (969-017-00098-1) MM 

.  (869-017-00099-9 20010 

.(868417-00100-7) 60)0 

.(868-817-00101-9 8J8 


JmI, 
JMI, 
JmI, 
JmI.I 


Jsa  1, 1888 
JmI.  1882 
JmI.  1082 

jMl.lOtt 

JIB.  1.1982 
JmI.  1982 


A*».1. 
A««.1.1 
Apr.  1.1982 

Apr.  1,1882 
Apr.  1.1982 
Apr.  1.1802 
Apr.  1,1982 

Apt.  1.1882 
Apr.  1,1882 

Apr.  1, 1882 
Apr.  1.1892 
Apr.  1. 1982 

Apr.  1, 1982 
Apr.  1, 1988 
Apr.  1,1992 
Apr.  1, 1992 
Apr.  1,1992 
Apr.  1,1992 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1,1882 

Apr.  1, 1082 
Apr.  1, 1988 

Apr.  1,1992 

Apr.  1, 1982 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1992 

Apr.  1, 1992 

Apr.  1, 1992 
Apr.  1, 1982 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1992 
Apr.  1, 1982 
Apr.  1, 1992 
Apr.  1,1992 
Apr.  1, 1982 
Apr.  1, 1982 
Apr.  1, 1992 
Apr.  1, 1982 
Apr.  1, 1982 
Apr.  1, 1982 
Apr.  1, 1902 
Apr.  1, 1992 
■Apr.  1, 1990 
Apr.  1, 1902 
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THto 


Stock  Numb«r 


Prica       R«vi«t«nO*ta 


TNta 


Stock  Nuintar 


Mm      nmri»lonOtfi» 


27Pwts: 

|-1» ~ {IW-WT-OOKtt-a) 34.00  Apr.  1, 19tt 

20»-Cnd ~ (K^^IT-flOIOa-l) 11i»  *pr.  1, 1901 

2« (•»*7-00104-0) JTM  July  1, 1982 

29  Parts: 

0-90 (I»417-00t05-l) >9.00  July  1. 1982 

100-490 (0»41»-0010W)  9.00  July  1,1992 

500-098 ». P»^7-«0107-«) 32.00  July  1, 1902 

900-1108 . (U>417-0010ft-2) 110O  July  1. 1982 

1900-1910  (§§1901.1  to 

4810J90)  (068-017-00109-1) 29.00  July  1. 1992 

1910(§§19iai000to 

wd)  „..„ ti»-017-00110-«) 16.00  July  1. 1982 

1911-192S  ;(i8M17-«0111-2) 9.00  'July  1,1908 

192S (»^7-00112-1) 14J10  July  1. 1982 

1927-End  - (I68-017-00113-8) 3CJ0  Ally  1, 1982 

30  Parts: 

1-199 (069-017-00114-7) 2S.0O  July  1, 1992 

200-«98 „ (868-017-00115-6) 1900  July  1,1992 

700-End - (068-017-«H1«-3) 2500  July  1. 1982 

31  Parts: 

0-198 (868-817.00117-1) 17.00  July  1. 1992 

200-End (O69-C17-0C118-0) 2S.0O  July  1, 1992 

32  Parts: 

1-38,  Vol  I 15.00  »  July  1, 1984 

1-».  Voli 1908  » July  1, 1984 

1-»,  Vol » tl.00  » July  1. 1984 

1-189  . ..„ (869^>17-4)011W»    SttOO  July  1. 1992 

190-399..- (86M17-0012&-1) 33.00  July  1, 1992 

400-629 .-- («6Wtt7-00121-0) 29.00  Ally  1, 1992 

630-«S9 (869-017-00122-6) 14.00  *  July  1. 1991 

700-799 _...  (869-017-00123-6) 20.00  July  1, 1992 

aOO-Cnd  ..... ...  (869-017-00124-4) 2a0O  July  1. 1992 

33  Parts: 

1-124 (8694»7-00125-2) 1808  July  1. 1992 

125-198 (869-017-00126-1) 21.00  July  1, 19M 

200-end (86»4»7-00127-9) 23.00  July  1. 1992 

34Parta: 

1-299 (868-017-00128-7) 27.00  July  1, 1992 

300^98 {86W)17-«)129-6) 1900  July  1. 1992 

400-£nd „ (869-017-00130-9) 3200  July  1, 1992 

35 (869-017-00131-7) 12.00  July  1, 1992 

36  Parts: 

1-199 _ ....  (869-«17-00132-5) 15.00  July  1, 1992 

200-End (869-017-00133-3) 32J)0  July  1. 1992 

37  (869-017-00134-1) 17.00  July  1, 1992 

M7 (869-017-00135-0) 2t.00  Sapl  1. 1982 

18.£nd (869-017-00136-8) 2100  Sept  1, 1992 

39 ^69-«17-00t37-6) 16.00  July  1, 1992 

40  Parts: 

1-51 (869-017-00138-4) 31.00  July  1. 1992 

52 _ (869^117-00139-2) 33il0  July  1, 1992 

53-80 „ (869-017-00140-6) 36.00  July  1. 1992 

61-80 (869-017-00141-4) 16.00  July  1, 1982 

81-85 (869-017-00142-2) 17.00  July  1, 1992 

18-99 - ...  (869-O17-0O143-1) 3100  July  1. 1992 

109-148 (869-017-00144-9) 34.00  July  1, 1992 

150-180 _ (869-O17-00145-7) 21.00  July  1, 1992 

190-259 (869-017-00146-6) 16.00  July  1, 1992 

26»-298 (869-017-00147-3) 36.00  July  1, 1992 

30(^398 (869-017-00148-1) 15.00  July  1, 1992 

400^4 (8ra-017-00149-0) 26.00  July  1. 1992 

42S-699 (869-017-00150-3) 26.00  July  1, 1992 

700-789 (869-017-80151-1) 23.00  July  1. 1992 

790-£nd (869-017-00152-0) 25.00  July  1, 1992 

41  Chapters: 
1, 1-1  to  1-18 


1, 1-11  to  AppMidta,2  (2  nmrvod) 

»4 . 

10^17.!!!!!!.!"!™ 

18.  Vol  I,  PmIs  1-B -.. 

18,  Vol  I,  Pwli  8-19 _.■-_ 

18,  Vol  M,  Parti  HHi ■: 

19-108 — 

MOO (8694H7-8015MI 

101  - (868-017-0015«) 

102-208 (868-817-80155-4) 

201-€ni (88»417-00158-2> 


13J0 


188 

150 

13M 

9l50 

MM 
UJN 
13M 

150 


42Parta: 
1-380  ...-. 
400-428... 
430-Efid  . 


13.00       'July  1, 1984 


(868-017-00157-1).. 
..(860-813-«0158-1).. 
..(86O-817-00158-7).. 

43  Parta: 

1-988 (869-013-00161-^  ., 

1000-3910  (80-017-00181-8). 

400»Hd ......(868-817-80162-7) . 

44  — „..  (869-017-0016*^  . 

1-198  .....*. (869-017-00164-3) . 
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Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  »n  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  I.SA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  put)lished  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes— 
such  as  revised,  renrujved,  or  corrected. 
$21.00  per  year 

Federal  Register  liKtex 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subtects  are  carried 
as  cross-referer>ces. 
$19.00  per  year. 


A  Andmg  aid  «  mck/ded  m  each  putVcaMxi  wfi-cft  wcs 
feOetalnegisiei  page  numbe'S  w>in  tt>e  date  al  po6iicat.on 
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Superintendent  oi  Documents  Subscriptions  Order  Form 


♦5351 


Charge  your  order. 
ifseasy/ 


I I    j[  Bi^«  please  send  me  the  following  indicated  subscriptions: 

r~l  LSA  •  List  of  CFR  Sections  Affected-one  year  as  issued-$21.00  (LCS) 
ri  Fiederal  Register  Index -one  year  as  issued -$I9j00  (FRSU) 


Charge  wctors  may  (w  MlapNxwd  lo  Itw  GPO  otMt 
(task  al  1202)  783-3230  (ram  800  am  K>  4  00  pm 
•asMtn  inne.  MondairFriday  (eacaiil  hoMays) 


1.  The  total  cost  of  ray  order  is  $ 

International  customers  please  add  25%. 

Please  1>pe  or  Print 
2. 


(Company  or  personal  Maine) 


(Additional  addrrss/attemion  line) 


AH  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


3L  Please  choose  method  of  payment: 

I    \  Check  payable  to  the  Superintendent  of  Documents 

I  I  I  I  iTi-n 


(Slieet  address) 


I    I  GPO  Deposit  Account 

LJ  VISA  or  MasterCard  Account 

II II Ml 


(City.  Slate,  ZIP  Code) 
< > 


(Credit  card  expiriation  dale) 


Thamk  yom  for  your  order! 


(Dayiime  phone  inchiding.area  code) 


(Signature) 
4.  Mm!  lb:  SuperintcndeiK  of  Documents,  Government  Printinf  Office.  Washington,  DC  20402-9371 
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The  authentic  text  behind  the  news  . 

11/ 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Week!}'  CompiUtioo  of 

Presidential 
Documents 


MoihUv  Juiuar;  33.  I»8» 
Vohwr  »—Simkm  4 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcements.  It  contains  the 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  person- 
I  nel  appointments  and  nominations,  and 
I  other  Presidential  materials  released 
by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  contains  an  Index  of 
Contents  and  a  Cumulative  Index  to 
Prior  Issues. 

Separate  indexes  are  published 
periodically.  Other  features  include 


lists  of  acts  approved  by  the 
President,  nominations  submitted  to 
ttie  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
House  announcements. 

Published  by  the  Offk^e  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 
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Order  ProcessMig  Codr 

*6466 

□YES 


Superintendent  of  Documents  Subscriptions  Order  Form 


Charge  your  order. 
It's  easy! 


PSi^ 


Charge  orders  may  be  telephoned  to  the  GPO  order 
desk  at  (2021  783-3238  from  S  00  a  m  to  4  00  p  m 
eastern  hme.  Monday-Fnday  (except  holidays) 


please  enter  my  subscription  for  one  year  to  the  WEEKLY  COMPILATION 
OF  PRESIDENTIAL  DOCUMENTS  (PD)  so  I  can  keep  up  to  date  on 
Presidential  activities. 


D 


$96.00  First  Class 


D 


$58.00  Regular  Mail 


1 .  The  total  cost  of  my  order  is  $^ 


All  prices  include  regular  domestic  postage  and  handling  and  are 


subject  to  change.  International  customers  please  add  25%. 
Please  Type  or  Print 


2. 


(Company  or  personal  name) 


(Additional  address/attention  line) 


3.  Please  choose  method  of  payment: 

I    I  Check  payable  to  the  Superintendent  of 
Documents  

I    I  GPO  Deposit  Account 


-a 


(Street  address) 


IZ]  VISA  or  MasterCard  Account 


(City,  State,  ZIP  Code) 
(  ) 


M  1  1   1  1  1  1                  1         II 

Thank  you  for  your  order! 

(Credit  card  expiration  date) 

(Daytime  phone  including  area  code) 

(Signature) 

|4.  MaH  TO£  New  Orders,  SuperintMideiit  of  DoauncBts,  P.O.  BM  S719SI,  Ptttsbttrsh,!  PA  1S2S0-7M4    '.yniMliii. . 


New  Publication 

List  of  CFR  Sections 
Affected 

1373-1985 

A  Research  Guide 

These  four  volumes  contain  a  compHation  of  the  "List  of 
CFR  Sections  Affected  (LSA)"  for  the  years  1973  through 
1985.  Reference  to  these  tables  wM  enable  the  user  to 
find  the  precise  text  of  CFR  provisions  which  were  in 
force  and  effect  on  any  given  date  during  the  period 
covered. 

Volume  I  (Titles  1  thru  16) $27.00 

Stock  Number  069-000-00029-1 

Volume  II  (Titles  17  thru  27) $25.00 

Stock  Number  069-000-00030-4 

Volume  IM  (Trtles  28  thru  41) $28.00 

Stock  Number  069-000-00031-2 

Volunr>e  IV  (Titles  42  thru  50) $25.00 

Stock  Number  069-000-00032-1 


Supehnteodent  of  Documents  PuMicarioas  Order  Fonn 

^^A^^  *  Chann  your  order. 

♦6%2  *^  ^Irt  easy/ 

Ilewe  T>pe  <r  Prfat  (Iwm  is  aligned  fiar  typewriter  use.)  lb  ta  yoar  ordm  md  taqoiri«-(2«2)  512-2250 

Prices  include  r^ular  domestic  postage  and  handling  and  are  good  through  12/92.  After  this  date,  please  call  Order  and 

Information  Desk  at  202-783-3238  to  verify  prices,  intematiixul  customers  pteaae  add  25%. 
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Qty. 

Stock  Number 

Tide 
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Each 

Ibtal 
Price 

1 

021-602-00001-9 

FREE 

FREE 

Tbtal  fori 

PubiiottioBS 

(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attentim)  line) 


(Street  address) 


Please  Cboose  Method  of  Paymeat: 

I    I  Check  payable  to  the  Superintendent  of  Docmnents 
LJ  GPO  Deposit  Account        I    t    I    I    I    I    I    |— M 
D  VISA  or  MasterCard  Account 


(City,  Stale,  ZIP  Code) 
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in 
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(Credit  card  expiration  date)        T^umk  you  for  your  order! 


(Signature) 
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'Residential 
cprocJamations 

and 

Executive 
Mas 


For  those  of  you  who  must  keep  informed 
about  Presidential  Proclamations  and 
Executive  Orders,  there  is  a  corwenient 
reference  source  that  will  make  researching 
these  documents  much  easier. 

Arranged  by  subject  matter,  this  edition  of 
the  Codification  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  April  13,  1945, 
through  January  20,  1989,  and  which  have  a 
continuing  effect  on  the  public.  For  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  docun>ent 
without  having  to  'reconstruct"  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1945-1989  period— along  with  any 
amendments— an  indication  of  its  current 
status,  and,  where  applicable,  its  location 
in  this  voluma 


Put>lished  tiy  the  Office  of  the  Federal  Register, 
National  Archives  and  Records  Administration 


Superintendent  of  Documents  Publications  Order  Form 

Ordef  procwsing  code:  Charge  your  ordw. 

*  6661  /tl,  Easyf 

LJ  YEiS,  please  send  me  the  following:  lb  fax  your  orders  (202)-512-2250 


r^Jt^ 


copies  of  CODIHCATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS. 


S/N  069-000-00018-5  at  $32.00  each, 
cost  (rf 


The  total 


my  order  is  $_ 


International  customers  please  add  25%.  Prices  include  regular  domestic 
postage  and  handling  and  are  subject  to  change. 

I '  Please  Choose  Method  <tf  I^yment: 

I 1  Check  Payable  to  the  Superintendent  of  Documents 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City.  State.  ZIP  Code) 


LJ  GPO  Dq)osit  Account 

I I  VISA  or  MasterCard  Account 
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(Credit  card  expiration  date) 


Thank  you  for 
your  order! 
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(Purchase  Order  No.) 
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And 
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Announdiig  the  Latest  Edition 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  fmr  Htm  User  oi  ib»  Federal  Register- 
Code  of  Fedoal  Reg»htions  %slem 


This  handbook  is  used  for  the  educational 
woricsbops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  woriuhop,  this  handbook  will  provide 
guidehnes  for  using  the  Federal  Register  and 
related  publications,  as  weU  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Federal  Register,  National  Archives  and  Records 
Administration,  Washington,  DC  20408,  under  the  Federal  Register 
Act  (49  Stat.  500,  as  amended:  44  U.S.C  Cti.  IS)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  !)•  Distribution  is  made  only  by  the  Superintendent  of 
Documents.  L).$.  Government  Printing  Office,  Washington,  DC 
20402. 

The  Fadaral  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  doctmients  having  general 
applicability  and  legal  effect,  documents  requi(ed  to  be  published 
by  act  of  Congress  and  other  Federal  agency  doomients  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
•ariier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

The  Federal  Ragidar  is  published  in  paper,  24x  microfiche  format 
and  magnetic  tape.  The  annual  subscription  price  for  the  Federal 
Rogiatar  paper  edition  is  $375,  or  S415  for  a  combined  Federal 
Ragialar,  Federal  Register  Index  and  List  of  CFR  Sections  Affected 
(LSA)  subscription;  the  microfiche  edition  of  the  Federal  Regiater 
including  the  Federal  Register  Index  and  LSA  is  $353;  and  magnetic 
tape  Is  $37,500.  Six  month  subscriptions  are  available  for  one-half 
the  annual  rate.  The  charge  for  individual  copies  in  paper  form  is 
$4.50  for  each  issue,  or  $4.50  for  each  group  of  pages  as  actuaUy 
bound;  or  $1.50  for  each  issue  in  microfiche  form;  or  $175.00  per 
magnetic  tape.  All  prices  include  regular  domestic  postage  and 
handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  CPO  Deposit 
Account,  VISA  or  MasteiCard.  Mail  to:  New  Orders,  Superintendent 
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This  section  of  the  FEDERAL  REGtSTER 
contain$  regulatory  documents  having  general 
applicaMity  and  legal  effect  moet  of  wtiich 
are  keyed  to  arxj  codified  in  tfw  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  SuperinterKlent  of  Docunwrits.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
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NUCLEAR  REGULATORY  . 
COMMISSION 

10  CFR  Parts  19,  20, 30, 36, 40. 51. 70 
and  170 

RtN  3150-AC98 

Licenses  and  Radiation  Safety 
Requiremants  for  Irradiatora 

AGEMCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  is  amending  its  regulaticms 
by  establisiiing  a  new  part  36  to  specify 
radiatim  safety  requirements  and 
licensing  requirements  for  the  use  of 
licensed  radioactive  materials  in 
irradiators.  Irradiators  use  gamma 
radiation  to  irradiate  products  to  change 
their  characteristics  in  some  way.  The 
safety  requirements  apply  to  panoramic 
irradiators  (those  in  whiich  the  material 
being  irradiated  is  in  air  in  a  room  that 
is  accessible  to  personnel  when  the 
source  is  shielded)  and  underwater 
irradiators  in  which  the  source  always 
remains  shielded  under  water  and  the 
product  is  irradiated  under  water.  The 
rule  does  not  cover  self-contained  dry- 
source-storage  irradiator  devices, 
medical  uses  of  sealed  sources  (such  as 
teletherapy),  or  nondestructive  testing 
(such  as  industrial  radiography). 
EFFECTIVE  DATE:  July  1, 1993. 
FOf)  FURTHER  MFORMATKM  CONTACT:  Dr. 
Stephen  A.  McGuire,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  Telephone:  (301)  492-3757. 

SUPPLEMENTARY  INFORMATION: 

Table  ofContenta 

I.  Background. 

IL  Need  for  a  Rule. 

in.  The  Use  of  WESF  Sources  in  Irradiators. 

IV.  Summary  of  the  Requirements  and  the 

Resoluticui  of  Comments  on  the 

Requirements. 


V.  Other  Issues. 

VI.  Agreement  State  Compatibility. 

VII.  Finding  of  No  Significant  Environmental 
Impact:  Availability. 

VIII.  Paperwork  Reduction  Act  Statement 

IX.  Regulatory  Analysis. 

X.  Regulatory  Flexibility  Certification. 

XI.  Backfit  Analysis. 

L  Background 

In  response  to  the  Conunission's 
concCTn  over  irradiator  use,  the  NRG 
conducted  a  review  of  its  safety 
requirements  and  policies  governing 
irradiators.  Material  {>ertinent  to 
irradiators  was  contained  in  various 
sources  including  portions  of  NRC's 
regulations,  a  regulatory  guide,  and 
specific  license  conditions. 

On  December  4, 1990  (55  FR  50008), 
the  NRC  published  a  proposed  rule  that 
would  specify  the  radiation  safiaty 
requirements  applicable  to  the  use  of 
licensed  material  in  irradiators.  The 
proposed  rule  was  intended  to  enhance 
the  efficiency  of  the  regulatory  process 
governing  irradiators  by  consolidating, 
clarifying,  and  standardizing  the 
requirements  for  current  and  future 
irradiators. 

Irradiators  use  gamma  radiation  to 
irradiate  products  in  order  to  change 
their  characteristics  in  some  way. 
Irradiators  are  used  for  a  variety  of 
purposes  in  research,  industry,  and 
other  flelds.  The  supplementary 
information  section  of  the  proposed  rule 
contained  a  detailed  discussion  of  the 
uses  of  irradiators,  operating  experience 
with  irradiators,  and  the  numbw  and 
types  of  accidents  involving  irradiators. 

The  90-day  public  comment  period 
expired  on  March  4, 1991.  The  comment 
period  was  not  formally  extended. 
However,  people  who  requested  an 
extension  were  assured  that  comments 
received  by  April  15  would  be  given  full 
consideration,  and,  in  feet,  those 
comments  were  given  full 
consideration.  The  NRC  also  held  a 
public  meeting  on  February  12  and  13, 
1991,  to  discuss  the  proposed  rule.  The 
meeting  was  held  to  provide  interested 
persons  an  opportunity  to  better 
understand  the  rule  and  also  to  allow 
the  NRC  staff  to  hear  the  concerns  of  the 
public. 

The  transcript  of  the  public  meeting, 
which  is  available  for  inspection  and 
copying  in  the  NRC  Public  Document 
Room,  and  the  33  wrritten  public 
comments  were  reviewed  in  developing 
the  ftnal  rule.  The  significant  issues 


raised  by  public  comment  and  NRCt 
response  to  these  comments  are 
discussed  in  Section  IV  of  this 
supplementary  information.  Section  IV 
presents  section  by  section  discussion  of 
the  regulation. 

Because  of  the  variety  of  designs,  four 
general  categories  of  irradiators  have 
been  defined  by  the  American  National 
Standards  Institute  (ANSI)  in  Standard 
N13.10,  "Safe  Design  and  Use  Of 
'Panoramic  Wet  Source  Storage  f^mmf 
Irradiators  (Category  IV)."  These 
categories  are  as  follows: 

Category  t — Self-contained,  Dry-source- 
storage  Imdiaton 

This  type  of  irradiator  is  built  as  a 
self-OHitained  device.  The  sealed 
sources  are  completely  enclosed  within 
a  shield  constructed  of  solid  materials. 
Human  access  to  the  sealed  sources  and 
to  the  space  subject  to  irradiation  is  not 
physically  possible.  The  physical  size  of 
the  device,  the  space  8ub)ect  to 
irradiation,  the  source  strength..or  all 
three  are  generally  not  large. 

This  rule  does  not  cover  self- 
contained  dry-source-storage  irradiator* 
(Category  I)  for  several  reasons.  First, 
they  are  devices  that  the  licensee 
usually  purchases  without  participating 
in  their  design  and  manufiacture. 
Because  safety  features  are  designed 
into  them,  selif-contained  irradiators 
present  less  potential  hazard  and  they 
are  considered  to  be  adequately 
addressed  by  existing  requirements. 
This  type  of  irradiator  (Category  I) 
would  continue  to  be  Hcensed  under  the 
general  requirements  of  10  CFR  30.33. 
Licensees  may  continue  to  use  the 
criteria  in  Regulatory  Guide  10.9, 
Revision  1,  "Guide  for  the  Preparation 
of  Applications  for  Licenses  for  the  Use 
of  Self-Contained  Dry  Source-Storage 
Irradiators,"  E)ecember  1988,  and  the 
"Standard  Review  Plan  for  Applications 
for  Licenses  for  the  Use  of  Self- 
Contained  Dry  Source-Storage  Gamma 
Irradiators,"  December  1988. 

Category  U— Panoramic,  Dry-source- 
storage  Irradiators 

This  category  includes  irradiators  in 
which  the  sealed  sources  are  stored  in 
a  shield  constructed  of  solid  materials 
and  are  fully  shielded  when  not  in  use. 
Irradiations  occur  in  air  within  a  room 
accessible  to  personnel  only  while  the 
sources  are  shielded.  This  category  also 
includes  certain  beam-type  irradiators 
in  which  the  source  remains  partially 
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Welded.  Irradiators  of  this  type  are 
covered  by  the  rule. 

Category  IB— Underwater  Irradiators 

This  category  includes  irradiators  in 
which  the  sealed  sources  are  always  in 
a  storage  pool  and  are  shielded  at  all 
times.  Human  access  to  the  sealed 
sources  and  the  space  subject  to 
irradiation  is  not  physically  possible 
without  entering  the  pool.  Irradiators  of 
this  type  are  covered  oy  the  rule. 

Category  IV— Panoramic,  Wet-source- 
storage  Irradiators 

This  category  includes  irradiators  in 
which  the  sealed  sources  are  in  a  storage 
pool  containing  water  and  are  fully 
shielded  when  not  in  use.  Irradiations 
occux  in  air  within  a  room  made 
inaccessible  to  personnel  by  an  entry 
control  system  while  the  sources  are 
exposed.  Irradiators  of  this  type  are 
covered  by  the  rule. 

The  NRC's  regulation  uses  the  terms 
"panoramic  irradiator"  and  "pool 
irradiator."  "Panoramic  irradiators" 
include  Category  n  and  IV  irradiators. 
"Pool  irradiators"  include  Category  III 
and  rv  irradiators. 

n.  Need  for  ■  Rule 

Before  the  adoption  of  part  36. 
irradiators  were  licensed  primarily 
under  (1)  The  general  provisions  of  10 
CFR  30.33,  which  requires  that 
"equipment  and  facilities  are  adequate" 
and  that  the  "appUcant  is  qualified  by 
training  and  experience";  (2)  the  general 
requirements  of  part  20;  for  example, 
dose  limits  and  the  need  for  "adequate" 
surveys;  and  (3)  the  specific 
requirements  in  10  CFR  20.203(c)(6)  and 
(7)  (or  the  new  10  CFR  20.1603)  that 
deal  with  access  control  requirements 
for  panoramic  irradiators.  There  was 
also  a  draft  regulatory  guide  FC  403-4, 
"Guide  for  the  Preparation  of 
Applications  for  Licenses  for  the  Use  of 
Panoramic  Dry  Source-Storage 
Irradiators.  Self-Contained  Wet  Source- 
Storage  Irradiators,  and  Panoramic  Wet 
Source-Storage  Irradiators,"  that  was 
published  in  January  1985.  However, 
the  scope  of  the  proposed  guide  was 
limited,  and  many  subjects  were  not 
covered  or  were  covered  in  a  way  now 
considered  obsolete. 

Although  the  safety  requirements  and 
policies  for  irradiators  were  generally 
understood  and  agreed  upon  and  were 
incorporated  on  a  case-by-case  basis  in 
the  licenses  for  operating  irradiators, 
they  %vere  not  contained  in  a  single 
comprehensive  document.  This  rule 
consolidates,  clarifies,  and  standardizes 
the  requirements  for  the  Ucensing  and 
operation  of  cxurent  and  future 
irradiators. 


There  are  also  some  areas  in  which 
either  technology  is  changing  or  NRC 
policy  is  evolving.  This  rule  provides 
comprehensive  and  up-to-date 
requirements  in  these  areas. 

Several  commenters  misunderstood 
the  efiisct  of  the  rule.  The  issue  in  the 
rulemaking  is  not  whether  irradiators 
should  be  licensed  or  whether  they 
should  continue  to  be  licensed.  Instead, 
the  issue  is  whether  to  license  them 
imder  a  formal,  detailed,  comprehensive 
set  of  regulations  as  was  proposed  or 
whether  to  continue  Ucensing  on  a  case- 
by-case  basis  with  relatively  few 
specific  requirements  contained  in 
formal  regulations.  The  NRC's  decision 
is  to  adopt  a  comprehensive,  formal  set 
of  regulations. 

m.  The  Use  of  WESF  Sources  in 
Irradiatora 

WESF  (Waste  Encapsulation  and 
Storage  Facility)  sources  are  sealed 
sources  containing  cesium-137  that 
were  produced  at  the  U.S.  Department 
of  Energy's  Hanford  facility.  The 
Department  of  Energy  bad  leased  this 
type  of  source  to  four  commercial    . 
irradiators  in  the  United  States.  In  June 
1988.  a  WESF  source  leaked  at  an 
irradiator  operated  by  Radiation 
Sterilizers,  Inc.,  in  Decatur,  Georgia. 

A  Department  of  Energy  board 
investigated  the  cause  of  the  leak  but 
has  not  yet  identified  the  cause  of  the 
failure  (Interim  Report  of  the  DOE  Type 
B  Investigation  Group,  DOE  Report 
DOE/ORO-914,  July  1990). 

Subsequently,  the  NRC  decided  that 
the  long-term  use  of  WESF  sources  is 
unacceptable  in  commercial  facilities 
licensed  by  NRC  and  that  the  sources 
currently  being  used  should  therefore  be 
removed  and  returned  to  the 
Department  of  Energy.  In  February  1991, 
the  two  remaining  irradiators  still  using 
WESF  capsules  were  notified  of  the 
NRC  decision.  Both  facilities  requested 
that  the  Department  of  Energy  remove 
the  WESF  sources  as  soon  as  it  could  do 
so.  Thus,  for  the  purposes  of  this 
rulemaking,  the  WESF  source  issue  is 
closed. 

As  a  consequence,  this  final  rule  was 
written  to  require  that  irradiators  use 
radioactive  materials  that  are  as 
insoluble  and  nondispersible  as 
practical  (typically  cobalt-60). 

rv.  Summary  of  the  Requirements  and 
the  Resolution  of  Comments  on  the 
Requirements 

This  discussion  summarizes  by 
section  the  major  requirements  in  the 
regulation  and  discusses  the  substantive 
comments  on  the  requirements  of  the 
irradiator  rule  and  bow  they  were 


resolved.  The  bases  and  origins  of  the 
requirements  are  also  explained. 

Authority  Citation 

The  authority  citation  was  changed  by 
moving  the  content  of  the  second 
paragraph  of  the  proposed  citation  into 
a  new  §  36.93,  "Criminal  penalties." 
This  was  done  to  be  consistent  with  a 
proposed  rule,  "Clarification  of 
Statutory  Authority  for  Piirposes  of 
Criminal  Enforcement,"  (57  FR  222, 
January  3, 1992). 

Subpart  A — General  Provisions 

Section  36.1    Purpose  and  Scope 

This  section  describes  the  types  of 
irradiators  covered  in  the  rule.  The  rule 
covers  panoramic  wet-source-storage, 
panoramic  dry  source-storage,  and 
underwater  irradiators  that  can  deliver  a 
dose  of  5  grays  (500  rads)  or  greater  in 
1  hour  at  a  distance  of  1  meter,  either 
in  air  or  under  water  as  appropriate  for 
the  irradiator  type.  The  dose  rate 
criterion  is  taken  fiY)m  the  access  control 
requirements  in  the  new  standards  for 
protection  against  radiation  published 
in  the  Federal  Register  on  May  21, 1991 
(56  FR  23360).  See  10  CFR  20.1003. 
Definitions.  "Very  High  Radiation 
Area."  A  cobalt-60  source  of 
approximately  1.5x10  "  becquerels  (400 
curies)  would  deliver  this  dose  in  air  if 
the  source  were  small  with  little  self- 
absorption.  For  underwater  irradiators, 
the  source  activity  to  deliver  a  5;gray 
(500-rad)  dose  at  1  meter  is  about  10 
times  larger  than  if  the  exposures  were 
performed  in  air. 

Some  commenters  suggested  that 
small  university  or  research  irradiators 
should  be  excluded  from  the  rule  or  be 
excluded  from  some  of  the  rule's 
requirements  because  they  have  lower 
activity  sources  and  are  used  less  often 
than  commercial  production  irradiators. 

In  general,  this  suggestion  was  not 
adopted,  although  in  certain  specific 
areas  an  attempt  was  made  to  allow 
more  flexibiUty  in  operating  a  small 
university  or  research  irradiator.  While 
imiversity  and  research  irradiators  have 
lower  activity  sources,  there  is  still  a 
significant  potential  hazard.  In  addition, 
the  safety  records  of  universities  in 
handling  radioactive  materials  are  not 
substantially  different  from  those  of 
commercial  facilities,  suggesting  that  a 
similar  set  of  regulations  may  be 
appropriate  for  each. 

Commenters  noted  that  some  medical 
facilities  have  converted  teletherapy 
machines  from  human  use  to  the 
irradiation  of  materials  and  suggested  it 
would  be  appropriate  to  allow  these 
machines  to  continue  to  be  licensed 
under  part  35.  The  NRC  did  not  accept 


Faderal  Register  /  Vol.  58,  Na  25  /  Tuesday.  February  9,  1993  /  Roles  and  Regolationa        7717 


this  sQggestion.  Teletherapy  machine* 
converted  to  irradiate  materials  fvesent 
hazards  similar  in  natiire  to  other 
irradiators  end  thus  should  meet  similar 
safety  standards.  However,  a  paragraph 
was  added  to  $  36.17  stating  that  the 
NRC  would  Consider  certain  exemptions 
for  those  devices. 

Sectioa  36.2    Definitions 

This  section  defines  terms  that  are 
used  in  the  new  part  36. 

Sectioa  36.5    Interpretations 

This  section  explains  that  the  only 

interpretations  of  the  regulations  that 
are  binding  are  written  interpretations 
by  NKC's  General  Q)unsel. 

Section  36.8    Information  Collection 
Requirements:  OMB  Approval 

This  section  explains  that  the 
information  collection  requirements  of 
part  36  have  been  approved  by  the 
Office  of  Management  and  Budget  as 
required  by  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.  3501  et  seq.). 

Subpart  B — Specific  Licensing 
Requirements 

Section  36.11    Application  for  a 
Specific  License 

This  section  states  how  to  apply  for  a 
license  and  where  the  application  must 
be  sent 

Section  36.13    Specific  Licenses  for 
Irradiators 

This  section  describes  information 
that  must  be  included  in  a  license 
application  if  it  is  to  be  approved  by  the 
Conunission. 

The  applicant's  profKMed  activities 
must  be  for  a  purpose  authorized  by  the 
Atomic  Energy  Act  of  1954  as  amended. 
This  is  a  standard  requirement  for  all 
types  of  licenses. 

The  applicant's  proposed  equipment 
and  facilities  must  be  adequate  to 
protect  the  health  of  worken  and  the 
public  and  minimize  danger  to  lifie  and 
property.  The  applicant  must  be 
qualified  by  training  and  experience  to 
use  the  radioactive  material  fw  the 
purpose  requested  and  in  a  manner  that 
protects  health  and  minimizes  danger  to 
life  and  property.  These  are  standarid 
requirements  for  all  NRC  licensees. 

The  application  must  describe  the 
training  for  irradiator  operators  and  the 
qualifications  of  the  instructors.  Some 
commentere  reconunended  that  the 
regulation  specify  a  mininnim  number 
of  hours  of  safety  training.  The  NRC 
decided  that  establishing  a  specific 
number  of  hours  for  formal  classroom 
training  is  not  critical  and  represents  too 
rigid  aa  api»roach  to  regulaticm.  bistead. 
the  NSC  will  review  the  training 


proposed  by  the  applicant  as  part  of  the 
license  application. 

The  applicatian  mtist  contain  an 
outline  of  the  operating  and  emergency 
procedures  that  describes  the  important 
radiation  safisty  aspects  of  the 
procedures.  Some  commenten 
supported  the  idea  of  submitting  onfy 
the  outline  of  the  procedures  while 
others  preferred  submitting  complete 
procedures.  The  NRC  decided  to  require 
an  outline  that  describes  the  operatiiig 
and  emergency  procedures  in  broad 
terms  that  specifically  state  the 
radiation  safety  aspects  of  the 
procedures  rather  than  to  require  the 
complete  operating  and  emergency 
procediu-es.  In  addition,  if  specific 

[>rocedures  were  submitted  with  the 
icense  application,  then  minor  changes 
that  the  facility  might  need  to  make 
from  time  to  time  (for  example, 
improving  procedures  based  on  what  is 
learned  from  operating  experience) 
would  require  NRC  review  prior  to 
implementation.  This  could 
unnecessarily  hamper  the  safety  of 
facility  operation.  Detailed  procedures 
would  be  available  to  iospectora  for 
reference  during  faciUty  operation 
however.  Procedures  could  be  changed 
by  the  licensee  under  the  conditions 
described  in  S  36.53.  Records  on 
changes  in  procedures  have  to  be 
retained  for  3  yean  for  inspection  by  the 
NRC  (§  36.81  (d)). 

The  application  must  describe  the 
radiation  safety  responsibilities  and 
authorities  of  the  radiation  safety  officer 
and  those  management  persoonel  who 
have  important  radiation  safety 
responsibilities  or  authorities.  The 
applicant  must  also  describe  the 
qualifications  of  the  radiation  safety 
officer.  These  requirements  are  used  to 
judge  whether  the  applicant's  penonnel 
are  quaUfied  to  handle  radioactive 
materials  safely. 

Some  commentere  suggested  that  the 
rule  contain  specific  requirements  for 
the  qualifications  and  training  of  the 
radiatira)  safety  officer,  such  as  the 
amount  of  formal  radiation  safety 
training,  the  amount  of  on-the-ic^ 
training,  the  length  and  type  of  previous 
experience,  and  the  amount  of  formal 
education.  The  NRC  decided  not  to 
specify  minimum  qualifications  in  the 
rule  to  allow  flexibility  in  evaluating 
qualifications.  Instead,  it  was  decided 
that  final  determination  of  adequacy 
will  be  based  cm  the  actual 
qualifications  of  specific  individuals  on 
a  case-by-case  basis  based  on  previous 
experience  in  reviewing  such 
qualifications.  This  would  allow  the 
Ucense  reviewer  the  flexibility  to 
considw  the  strengths  and  < 


of  a  specific  individual  in  making  the 
determination. 

The  comment  was  made  that  the  rule 
should  require  that  the  radiation  safaty 
officer  be  independent  bom  both  sales 
and  production  organizations  and 
shomd  have  the  authority  to  cease 
operations.  The  NRC  does  not  believe 
that  it  is  necessary  for  the  radiation 
safety  officer  to  be  totally  independent 
of  the  sales  and  production 
organizations  or  that  the  authority  to 
suspend  operations  should  be  rigidly 
fixed  in  the  rule.  The  NRC  believes  that 
this  suggested  proposal  is  too  rigid.  The 
NRC  believes  that  the  authority  and 
responsibility  of  the  radiation  safety 
officer  is  something  that  can  and  should 
be  evaluated  as  part  of  the  linansing 
process  on  a  case-by-case  basis  based  on 
previous  NRC  experience  in  making  this 
type  of  determination. 

Applications  to  operate  panoramic 
irradiatora  must  describe  the  access 
control  systun.  Applications  also  must 
contain  information  on  bow  sealed 
sources  would  be  tested  for  leakage  and 
contamination. 

The  applicant  must  also  describe  the 
frequency  of  the  inspection  and 
maintenance  checks  required  by  $  36.61. 
Guidelines  on  the  frequency  of  checks 
may  be  included  in  future  NRC 
licensing  guides. 

The  applicant  must  submit 
information  an  loading  and  unloading 
sources.  If  the  applicant  intends  to  UmmI 
and  unload  sources,  the  applicant  must 
show  that  the  personnel  assigned  to  the 
task  are  qualified  and  trained  to  do  so 
safely  and  that  procedures  are  adequate 
to  protect  health  and  safety.  The 
applicant  may  also  have  the  loeding  and 
unloading  done  by  another  organintion 
that  the  NRC  or  an  Agreement  State  has 
specifically  authorized  to  do  loeding  or 
unloading.  Most  organizations  that 
would  do  the  loading  and  unloading 
have  a  license  from  the  NRC  or  an 
Agreement  State  authorizing  them  to 
load  and  unload  sources.  If  the 
qualifications  of  the  organization  have 
not  been  previousfy  reviewed,  they 
would  then  be  reviewed  as  part  of  the 
current  license  application. 

Section  36.15    Start  trf  Construction 

This  section  as  proposed  would  have 
prohibited  the  start  of  construction  of  an 
irradiator  before  a  license  was  issued. 
This  proposed  requirement  vras 
critidzed  by  Agreement  State  ragnlatory 
agencies,  who  did  not  want  to  issue  s 
license  until  construction  was  well 
underway  or  largefy  complete,  faradiator 
companies  also  objected  because  they 
thought  the  lead  time  would  cause  a 
severe  financial  burden. 


7718         Fedwl  Regirter  /  Vol.  58.  No.  25  /  Tuesday.  February  9,  1993  /  Rules  and  Regulations 


Therefore,  the  rule  was  changed  to 
require  that  an  application  and  required 
fee  be  submitted  before  start  of 
construction  rather  than  requiring  that 
the  bcense  be  issued  before  start  of 
construction.  The  object  of  the 
requirement  is  to  allow  regulatory 
agencies  to  inspect  the  construction  of 
the  facility  as  it  is  built.  The  revised 
wording  accomplishes  that  objective. 

Section  36. 1 7    Applications  for 
Exemptions 

This  section  describes  the 
circiunstances  in  which  the  NRC  may 
grant  an  exemption  to  a  requirement  in 
part  36. 

Some  commenters  stated  that 
licensees  using  teletherapy  machines  for 
medical  treatment  should  be  able  to 
change  their  use  to  irradiate  materials 
without  changing  the  requirements  that 
they  must  meet  The  NRC  did  not 
specifically  adopt  this  comment  because 
a  teletherapy  machine  used  to  irradiate 
materials  presents  potential  hazards  that 
are  the  same  as  those  from  any  other 
dry-source-storage  {>anoramic  irradiator. 
However,  a  new  paragraph  has  been 
added  to  §  36.17  stating  that  the  NRC  is 
willing  to  consider  exemptions  as  long 
as  the  proposed  alternative  provides  an 
adequate  level  of  safety. 

Section  36.19 
Statements 


Request  for  Written 


This  section  codifies  a  requirement 
(found  in  Section  182  of  the  Atomic 
Energy  Act)  that  the  licensee  must 
supply  any  additional  information 
required  by  NRC  to  assure  that  health 
and  safety  will  be  protected. 

Subpart  C — Design  and  Performance 
Requirements  for  Irradiaton 

Section  36.21    Performance  Criteria  for 
Sealed  Sources 

This  section  lists  performance  criteria 
required  for  sealed  soiut»s  used  in 
irradiators.  Normally  the  tests  used  to 
demonstrate  that  the  criteria  can  be  met 
are  conducted  by  the  source 
manuEacturer,  not  the  irradiator 
licensee.  The  manufactiirer  then  applies 
to  the  NRC  or  an  Agreement  State 
agency  for  approval  for  use  in 
irradiators.  Lf  this  procedure  has  been 
followed,  the  Ucensee  need  only  note 
the  manufacturer's  name  and  model  of 
the  sources  in  its  license  application  to 
demonstrate  that  the  requirement  is  met. 

A  number  of  commenters  objected  to 
allowing  the  use  of  cesium-137  in  wet- 
source-storage  irradiators.  The 
requirement  that  the  radioactive 
material  in  the  soiuces  be  as  insoluble 
(if  used  in  wet-source-storage 
irradiators)  and  nondispersible  as 


practical  was  not  included  in  the 
proposed  rule,  although  comment  was 
sought  on  whether  the  use  of  cesium- 
137  should  be  permitted  in  irradiators 
in  view  of  its  solubility.  The  NRC  has 
decided  not  to  approve  further  use  of 
cesium  sources,  although  the  term  "as 
practical"  would  allow  the  NRC  to  make 
an  exception  where  justified  to  the  NRC. 
In  addition,  a  requirement  was  added 
that  source  encapsulation  must  be  of 
corrosion  resistant  materials  such  as 
316L  or  321  stainless  steel  or  equivalent 
for  sources  to  be  used  in  pools.  Since 
this  has  been  a  de  facto  requirement  for 
meeting  S  32.210,  this  requirement 
should  have  no  impact. 

The  performance  criteria  required  by 
the  rule  were  taken  from  American 
National  Standard  N43.6-1977, 
"Classification  of  Sealed  Radioactive 
Sources"  (formerly  numbered  N542- 
1977)  (Available  for  purchase  from  the 
American  National  Standards  Institute, 
Inc.,  1430  Broadway,  New  York,  New 
York  10018.)  The  NRC  has  used  this 
standard  for  many  years  and  generally  is 
satisfied  mth  the  performance  of  the 
sealed  sources  that  meet  the  standard. 
Nonetheless,  there  is  a  requirement  in 
part  36  that  sealed  sources  installed 
after  July  1. 1993,  also  be  doubly 
encapsulated  and  use  radioactive 
material  that  is  as  insoluble  and 
nondispersible  as  practical.  Double 
encapsulation  provides  additional 
protection  in  case  one  of  the  welds  in 
the  source  is  defective.  Most  of  the 
approved  sources  cuoently  in  use  are 
doubly  encapsulated. 

The  temperature  test  specifies  an 
upper  temperature  of  600  "C.  The 
temperature  specified  in  American 
National  Standard  N43.6-1977  is  400 
°C.  However.  American  National 
Standard  N43.10  changed  the 
temperature  to  600  °C  after  several  fires 
occurred  at  panoramic  wet-soiu'ce- 
storage  irradiators. 

The  rule  does  not  specify  any 
requirements  for  sealed  sources 
installed  prior  to  July  1, 1993.  Sources 
previously  installed  were  approved  by 
NRC  on  a  case-by-case  basis  under 
§  32.210.  a  review  which  includes 
consideration  of  the  criteria  in 
American  National  Standard  N542- 
1977t  Licensees  may  continue  to  use 
sources  that  were  previously  approved. 

Several  commenters  stated  tnat  the 
performance  criteria  in  this  section  by 
themselves  are  not  sufficient  to  establish 
the  adequacy  of  the  performance  of 
sealed  sources  in  irradiatore.  The  NRC 
agrees  with  the  comment  but  notes  that 
the  criteria  in  the  section  are  not  the 
only  criteria  that  the  sealed  sources 
must  meet.  The  adequacy  of  sealed 
sources  is  reviewed  and  approved  by 


NRC  under  §  32.210  of  its  regulations. 
The  §  32.210  review  is  very  extensive 
and  considera  many  factors  that  could 
affect  the  integrity  of  the  sealed  sources, 
including  their  manufacture  and 
conditions  of  use,  on  a  case-by-case 
basis.  Because  of  the  large  mimber  of 
factors  that  must  be  considered  and  the 
special  circumstances  that  could  arise,  it 
is  not  possible  to  establish  specific 
criteria  beyond  the  basic  framework  in 
§  36.21.  The  NRC  believes  that  this 
method  of  sealed  source  review  is 
adequate.  Therefore,  no  additional 
changes  in  §  36.21  were  necessary. 

Section  36.23    Access  Control 

This  section  states  requirements  for 
systems  intended  to  prevent  entry  into 
the  radiation  room  of  a  panoramic 
irradiator  while  the  source  is  exposed. 

The  requirements  were  taken  largely 
fit)m  10  CFR  20.203  (c)(6)  and  (c)(7),  but 
an  attempt  was  made  to  simplify  the 
wording. 

For  panoramic  irradiators,  a  primary 
access  control  system  and  an 
independent  backup  access  control 
system  are  required.  In  addition, 
operational  requirements  for  preventing 
a  person  from  being  in  the  radiation 
room  while  the  source  is  exposed  are 
contained  in  §  36.67,  "entering  and 
leaving  the  radiation  room." 

The  door  or  barrier  that  serves  as  the 
primary  access  control  system  must 
have  controls  that  would  (1)  prevent  the 
source  from  being  moved  out  of  its 
shielded  position  if  the  door  or  barrier 
were  open  and  (2)  cause  the  source  to 
return  to  its  shielded  position  if  the 
door  or  barrier  were  opened  while  the 
source  was  exposed. 

The  backup  access  control  system 
must  be  able  to  detect  entry  while  the 
source  is  exposed.  If  entry  is  detected, 
the  system  must  (1)  automatically  cause 
the  source  to  retimi  to  its  shielded 
position  and  (2)  activate  audible  and 
visible  alarms. 

In  addition,  the  rule  requires  a 
radiation  monitor  in  the  radiation  room 
of  panoramic  irradiators  to  detect  high 
radiation  levels.  The  radiation  monitor 
would  have  alarms  and  an  interlock  on 
the  personnel  access  door.  This 
requirement  is  not  contained  in  the 
existing  §  20.203(c).  The  purpose  is  to 
provide  an  additional  level  of  protection 
in  case  of  some  failure  of  the  source 
movement  mechanism  combined  with  a 
failure  of  the  operator  to  make  the 
required  radiation  survey  upon  entry 
into  the  radiation  room. 

Comments  were  made  about  how  fast 
the  sources  must  return  to  the  shielded 
position.  The  phrase  used  in 
§  20.203(c)(6)  concerning  reduction  of 
radiation  levels  upon  entry  is  worded  so 
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that  an  individual  could  not  receive  "a 
dose  in  excess  of  100  mrem  in  one 
hour."  This  requirement  has  been 
changed  in  §  36.23  to  state  that  the 
sources  must  return  promptly  to  the 
fully  shielded  position. 

The  requirement  for  a  door  or  other 
physical  barrier  applies  to  each  entrance 
of  the  radiation  room  of  a  panoramic 
irradiator  whether  intended  for 
personnel  access  or  intended  only  for 
product  entrance  or  exit.  Panoramic 
irradiators  with  a  conveyor  system 
could  meet  the  requirement  by 
providing  such  small  clearances  around 
the  product  carriers  that  a  person  could 
not  squeeze  through  or  by  using  barriers 
that  would  require  imusual  exertion  to 
bypass.  A  photoelectric  system  cannot 
be  considered  a  physical  barrier.  The 
requirement  is  that  the  door  or  barrier 
must  prevent  inadvertent  entry,  not  that 
it  need  prevent  a  deliberate  and 
determined  effort  to  bypass  the  barrier. 
The  purpose  of  this  requirement  is  to 
prevent  a  reasonably  prudent  person 
from  carelessly,  inattentively,  or 
accidentally  entering  the  radiation  room 
while  the  source  is  exposed. 

This  section  also  requires  an 
independent  backup  access  control 
system  on  panoramic  irradiators.  The 
purpose  of  the  backup  system  is  to 
provide  a  redundant  means  of 
preventing  a  person  from  being 
accidentally  exposed  to  the  source.  In 
case  of  a  failure  of  the  interlocks  on  the 
door  or  barrier  combined  with  a  failure 
to  follow  operating  procedures,  the 
backup  system  should  warn  the  person 
entering  the  radiation  room  of  the 
danger  and  automatically  cause  the 
sources  to  return  to  their  shielded 
position.  The  backup  system  could  use 
photo-electric  cells  in  an  entrance  maze, 
pressure  mats  on  the  floor,  or  similar 
means  to  detect  a  person  entering  the 
radiation  room  while  the  source  is 
exposed.  The  system  must  also  alert 
another  person  of  the  entry.  That  person 
must  be  prepared  to  render  or  summon 
assistance.  This  provision  prevents  the 
operation  of  the  panoramic  irradiator 
without  a  second  person  being  available 
to  render  or  summon  assistance.  The 
proposed  rule  contained  a  statement 
that  the  irradiator  could  not  operate  if 
the  access  control  requirements  were 
not  met.  The  statement  was  deleted 
because  it  is  imnecessary.  Operation  of 
the  facility  without  meeting  the 
requirements  of  the  section  would 
always  be  a  violation  of  the  regulations. 

This  section  also  contains 
requirements  for  underwater  irradiators. 
For  example,  the  pool  must  be  within  an 
area  surrounded  by  a  personnel  access 
barrier  with  an  intrusion  alarm  when 
the  facility  is  not  operating. 


Section  36.25    Shielding 

This  section  specifies  maximum  dose 
rates  in  normally  occupied  areas  outside 
the  radiation  room  of  a  panoramic 
irradiator.  The  maximum  dose  rate  of 
0.02  miUisievert  (2  millirems)  per  hour 
is  considered  practical  to  achieve.  Areas 
with  higher  levels  would  have  to  be 
locked,  roped  off.  or  posted. 

The  comment  was  made  that  soma 
areas  that  are  normally  not  occupied, 
such  as  the  equipment  access  area  on 
the  roof  of  the  irradiator,  normally  have 
radiation  dose  rates  well  above  0.02 
miUisievert  (2  millirems)  per  hour. 
Therefore,  the  final  rule  was  changed  to 
permit  radiation  levels  outside  the 
shield  to  exceed  0.02  miUisievert  (2 
millirems)  per  hour  in  areas  not 
normally  occupied  as  long  as  the  areas 
were  locked,  roped  off,  or  posted. 

For  measurements  to  determine 
compliance  with  the  requirement,  the 
final  rule  specifies  30  cm  as  the  distance 
from  the  shield  to  the  detector.  This 
distance  is  selected  because  at  that 
distance  the  dose  would  be  a  whole- 
body-dose.  The  maximum  area  of  100 
square  centimeters  for  averaging  dose 
effectively  establishes  a  maximum 
detector  size. 

The  section  does  not  require  that  the 
NRC  approve  the  shield  design.  Instead 
the  regulations  contain  only  a 
performance  requirement  on  maximum 
dose  rate  outside  the  shield.  The 
requirements  apply  to  the  completed 
shield. 

The  section  also  specifies  maximimi 
radiation  dose  levels  outside  the 
shielding  of  dry-source-storage 
irradiators.  The  levels  are  considered 
practical  and  adequate  to  maintain 
doses  to  workers  as  low  as  is  reasonably 
achievable. 

Section  36.27    Fire  Protection 

The  heat  generated  by  irradiation  can 
cause  combustible  materials  to  catch 
fire.  The  requirements  in  this  section  are 
intended  to  prevent  fires,  detect  fires  if 
they  occur,  and  allow  fires  to  be 
extinguished  without  entry  of  personnel 
into  the  radiation  room. 

The  requirements  for  fire  detection 
and  sprinklers  or  other  systems  to 
extinguish  a  fire  at  a  panoramic 
irradiator  were  taken  from  the  ANSI 
Category  IV  Standard.  The  fire 
extinguishing  system  does  not  have  to 
be  automatically  activated.  In  response 
to  pubUc  comments,  a  requirement  for 
a  shut-off  valve  to  control  flooding  was 
added. 

Overall,  fires  are  considered  to 
present  relatively  Uttle  hazard  to 
irradiators.  Radiation  rooms  use  Uttle 
combustible  material  in  their 


construction,  and  irradiation  of 
flammable  and  explosive  materials  is 
prohibited  (by  8  36.69)  without  specific 
NRC  approval.  The  products  being 
irradiated  are  likely  to  be  combustible, 
but  there  is  not  likely  to  be  prtasent  a 
sufficient  quantity  of  combustible 
material  to  result  in  prolonged  high- 
temperature  fires.  Thus,  the  temperature 
reacned  if  a  fire  were  to  occur  is  not 
likely  to  be  high  enough  to  melt  or 
rupture  the  stainless  steel  capsxUes 
containing  the  radioactive  sources. 
Therefore,  the  NRC  would  not  expect  a 
fire  to  cause  loss  of  encapsulation  even 
if  the  fire  were  not  controUed  and  the 
sources  were  not  dropped  into  a  soxuce- 
storage  pool. 

The  fire  extinguishing  system  is 
required  because  a  fire  could  disable  the 
access  control  system  or  could  prevent 
the  sources  from  being  shielded,  thereby 
lowering  the  margin  of  safety.  The  fire 
extinguishing  system  must  be  operable 
without  entry  into  the  room.  Dming  a 
fire,  there  would  be  no  means  of 
assuring  that  the  access  control  systems 
and  source  position  indicators  were 
operating  properly.  Also,  no  one  could 
be  sure  that  the  mechanism  that  returns 
the  source  to  the  shielded  position  had 
operated  properly. 

Section  36.29    Radiation  Monitors 

This  section  requires  a  radiation 
monitor  to  detect  radioactive  sources  on 
the  exiting  product.  The  requirement 
was  taken  from  10  CFR 
20.203(c)(6)(viu).  Hie  purpose  of  this 
requirement  is  to  detect  sources  that 
have  somehow  become  loose  from  the 
source  rack  and  are  being  carried  out 
with  the  product  and  to  stop  them  from 
being  carried  out  of  the  radiation  room. 

This  section  also  requires  a  monitor 
over  the  pool  at  imderwdter  irradiators. 

The  comment  was  made  that 
irradiated  products  should  be  routinely 
monitored  for  radioactive 
contamination.  The  NRC  did  not  adopt 
this  suggestion  because  no  need  for 
product  monitoring  on  a  routine  basis 
was  identified.  The  suggestion  was 
apparently  prompted  by  the  leaking  of 
a  WESF  capsule  containing  soluble 
cesium.  However,  even  in  that  situation 
no  known  exposure  of  the  public 
ocairred.  The  NRC  considers  the 
monitoring  required  by  §  36.59  to  be 
adequate  to  prevent  excessive  radiation 
exposiires  from  contaminated  products 
in  the  event  of  a  source  leak. 

A  requirement  in  the  proposed  §  36.29 
for  a  means  to  detect  radioactive 
contamination  in  pool  water  at  pool 
irradiators  was  moved  to  §  36.59(b)  so 
that  the  subject  of  detection  of  leaking 
sources  would  be  combined  into  a 
single  section  instead  of  being  spUt  up 
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unnecessarily.  This  was  done  to 
improve  the  clarity  of  the  rule. 

SecUoa  36.31    Contra/  of  Source 
Movement 

This  section  contains  requiremeots  for 
the  omtrol  of  source  movement  at  a 
panoramic  iiradiatffl'.  Generally,  the 
requirements  are  taken  from  the  ANSI 
Category  IV  Standard. 

A  proposed  requirement  specifying  a 
color-code  system  for  irradiator  controls 
was  deleted.  Upon  recansideration  of 
the  proposed  requirement,  the  NRC 
decided  that  it  was  of  minor  safety 
significance. 

Section  36.33    Irradiator  Pools 

For  fodlities  licensed  after  July  1. 
1993,  the  rule  would  require  either  (1) 
A  stainless  steel  pool  liner  (or  a  liner 
metallurgically  compatible  with  other 
components  in  the  pool)  or  (2) 
construction  so  there  is  a  low  likelihood 
of  substantial  leakage.  The  purpose  of 
the  requirement  is  to  reduce  the 
likelihood  of  pool  leakage.  It  is  desirable 
to  control  pool  leakage  in  case  the  pool 
water  should  become  cootaininated. 
Backfitting  is  not  required  because 
modifying  an  existing  pool  would  be 
prohibitively  expendve  and  any  gain  in 
safety  would  be  marginal,  especially 
since  cobalt-60  has  very  low  solubility. 
Older  fecilities  sometimes  used  concrete 
pools,  sometimes  lined  with  tiles,  but 
usually  without  stainless  steel  Uners  or 
other  ways  to  reduce  the  likelihood  of 
leakage. 

A  comment  was  made  that 
"substantial  leakage"  should  be  defined. 
The  comment  was  not  adopted.  The 
requirement  is  a  design  standard,  not  an 
operating  Umit  It  means  the  pool 
should  be  designed  to  prevent  large 
leaks,  which  could  create  a  radiation 
safety  hazard. 

One  comment  suggested  that  pools 
have  a  means  of  detecting  water  leakage 
from  pools  more  sensitive  than 
roonitoring  water  loss.  Examples  of 
more  sensitive  systems  include 
requiring  the  use  of  a  double-lined  pool 
or  channels  at  welds  with  a  means  to 
detect  water  leaking  from  the  pool  The 
NRC  decided  that  it  would  be  adequate 
to  monitor  pool  w^er  loss  and 
uimecesstfy  to  have  a  mors  sensitive 
means  of  detecting  leaks.  In  normal 
circumstances,  a  pool  leak  is  not  a  safety 
coDcam  because  pool  watra'  contains 
little  or  no  radioactive  matehaL  If  a 
source  leak  occurred  while  the  pool  had 
a  leak  that  was  too  small  to  be  detected, 
some  contaminated  tvater  could  escape 
from  the  pool.  Experience  with  cobalt- 
60  has  shown  that  pool  contaminatioo 
levels  do  iK>t  increase  significantly 
because  of  (he  very  low  solubility  in 


water  of  cobalt-60.  Therefore,  the  NRC 
does  not  consider  that  a  pool  leak 
^stem  more  sensitive  than  that  required 


hLthe  rule  is  necessary. 
The 


le  proposed  rule  required  both  a 
means  to  replenish  water  that  is  lost  and 
a  low-water  level  indicator.  In  response 
to  public  comments,  a  requirement  for 
a  high  water  level  indicator  was  added. 
The  means  to  replenish  the  water  does 
not  have  to  be  automatic.  An  indicator 
is  needed  even  if  the  replenishmMit  is 
automatic  in  case  the  system  to 
replenish  the  water  does  not  worL  In 
response  to  a  comment,  a  requirement 
for  an  audible  alarm  in  the  water  level 
indicators  was  deleted  as  unnecessary. 
Changes  in  water  level  are  expected  to 
occxir  slowly  and  to  have  safety 
significance  only  after  a  prolonged  time. 

The  requirement  for  a  cover  or  railing 
to  prevent  workers  bom  falling  into  the 
pool  is  taken  from  the  ANSI  Category  IV 
Standard. 

The  rule  requires  a  water  purification 
system.  The  purposes  of  the  purification 
system  are  to  prevent  the  pool  water 
from  becoming  cloudy  and  reducing 
visibiKty  and  from  becoming  corrosive 
and  thus  corroding  the  stainless  steel 
sealed  sources  or  the  source  rack.  If  the 
water  is  clear,  it  should  be  possible  to 
visually  inspect  the  sources  and  the 
source  rack.  Thus,  the  sources  and  the 
source  rack  could  be  inspected  for 
damage,  and  the  location  of  the  sources 
could  be  checked  to  make  sure  they  are 
in  their  proper  positions.  The  criterion 
for  design  basis  conductivity  during 
normal  operation  is  explained  in  the 
discussion  on  10  CFR  36.63, 

The  0.02  miilisievert  (2  millirems)  per 
hour  limit  on  the  dose  rates  ba  poles 
and  long-handled  tools  to  be  used  in 
irradiator  pools  is  imposed  to  require 
prevention  of  radiation  "streaming." 
Hollow  and  low  density  poles  and  tools 
can  have  either  vent  holes  to  allow 
shielding  water  to  enter  or  sufficient 
bends  to  prevent  radiation  levels  at 
handling  areas  of  the  tools  from 
exceediAg  0.02  miilisievert  (2  millirems) 
per  hour. 

Section  36.35    Source  Rack  Protectioa 

This  section  requires  a  barrier  to 

Erevent  the  moving  products  from 
itting  the  source  rack  or  the 
mechanism  that  raises  and  lowers  the 
sources. 

Section  36.37    Power  Failures 

This  section  requires  automatic 
source  retraction  for  loss  of  pcwm'  for 
more  than  10  seconds  at  a  panoramic 
irradiator.  The  retraction  must  be 
accomplished  without  offeits  power. 
Backup  power  is  not  required  as  bng  as 
loss  of  power  will  cause  tiie  source  to 


return  to  Its  shielded  position,  for 
example,  the  source  returns  to  the 
shielded  position  dtie  to  gravity. 

Section  36.39    Design  Requirements 

This  section  describes  design 
requirements  for  irradiators  constructed 
after  July  1, 1993.  Included  in  the 
section  is  a  requirement  that  all 
irradiators  must  have  shielding  walls 
constructed  of  reinforced  concrete 
designed  to  meet  generally  accepted 
building  code  requirements  for 
reinforced  concrete.  This  provides 
adequate  protection  a^inst  moderate 
earthquakes,  tornadoes,  and  other 
hazards.  The  requirement  to  meet 
generally  accepted  building  code 
requirements  for  reinforced  concrete 
was  intentionally  left  general  to  allow 
licensees  flexibility  in  complying  with 
local  building  codes.  Irradiator  shield 
walls  by  their  nature  are  inherently 
strong,  stable  structures  so  that  there 
was  no  need  to  provide  very  specific 
requirements. 

m  addition,  irradiators  built  in 
seismic  areas  must  have  radiation 
shields  designed  to  retain  their  integrity 
in  an  earthquake.  Seismic  areas  are 
defined  in  §  36.2  as  any  area  where  the 
probability  of  a  horizontal  acceleration 
in  rock  exceeding  0.3  times  the 
acceleration  of  gravity  in  250  years  is 
greater  than  10  percent,  as  designated  by 
the  U.S.  Geological  Survey.  The  NRC 
selected  250  years  to  include  some  areas 
that  could  have  a  large  earthquake  even 
if  large  earthquakes  would  seldom 
occiu^. 

Maps  of  the  United  States  showing 
these  seismic  areas  are  published  by  the 
U.S.  Geological  Survey  (see  S.  T. 
Algermissen.  et  al..  "Prt^MbiUstic 
Estimates  of  Maximum  Acceleration  and 
Velocity  in  Rock  in  the  Contiguous 
United  SUtes."  United  States 
DepMrtment  of  the  Interior.  Geological 
Survey.  Open-File  Report  82-1033, 
1982.  This  report  may  be  purchased  for 
$24.50  bom:  U.S.  Geological  Survey, 
Books  and  Report  Sales,  Box  25425, 
Denver,  Colorado  80224.  Prepayment  is 
required).  Minor  updates  of  this  report 
are  possible  as  new  geological 
information  becomes  available. 

Studies  of  irradiator  shield  designs 
have  shown  that  the  shields  are 
inherently  able  to  withstand  large 
earthquakes.  ANSI  determined  that 
reinforced  concrete  shields  constnH:tod 
to  meet  generally  accepted  building 
code  requirements  for  reinforced 
concrete  (for  example,  American 
Concrete  Institute  Standard  AQ  318-89. 
"Building  Code  Requirements  for 
RainfoFced  Concrete,"  available  for 
purchase  from  the  American  Concrete 
histitute.  Box  19150.  Radford  Station. 


Detroit,  Michigan  48219)  can  withstand 
an  earthquake  writh  an  acceleration  in 
rock  of  0.3  times  the  acceleration  of 
gravity  plus  any  multiplication  of 
acceleration  that  would  occur  due  to 
soil.  Therefore,  there  are  no  seismic 
requirements  for  irradiators  located 
where  accelerations  in  rock  are  not 
likely  to  exceed  0.3  times  the 
acceleration  of  gravity. 

The  intent  of  the  final  rule  is  that 
shield  walls  in  seismic  areas  would 
have  to  retain  their  integrity  in  the  event 
of  an  earthquake  by  requiring  that  they 
be  designed  to  meet  the  seismic 
requirements  of  local  building  codes  or 
other  appropriate  sources.  Local 
building  codes  in  seismic  areas  are 
likely  to  specify  requirements  for  things 
such  as:  spacing  of  reinforcing  bars:  how 
to  tie  reinforcing  bars  together;  preferred 
arrangements  for  reinforcing  bars;  and 
requirements  for  joining  reinforcing  bars 
to  floor  slabs.  If  local  building  codes  do 
not  contain  seismic  requirements, 
"other  appropriate  sources"  could 
include:  American  Concrete  Institute 
Standard  AQ  318-89,  "Building  Code 
Requirements  for  Reinforced  Concrete," 
Chapter  21,  "Special  Provisions  for 
Seismic  Design." 

NRC  also  considered  a  comment 
favoring  requirements  for  a  seismic 
detector  to  automatically  start  the 
medianism  that  causes  the  sources  to 
return  to  their  fully  shielded  position. 
As  typically  installed  and  as  envisioned, 
the  return  mechanisms  have  not  been 
designed  to  be  fully  reliable  in  the  event 
of  an  earthquake.  The  NRC  does  not 
consider  an  automatic  return  necessary 
because  shield  walls  must  be  designed 
to  provide  adequate  shielding  to  protect 
workers  and  the  public  in  the  event  of 
an  earthquake.  Thus,  there  would  be  no 
imminent  hazard.  The  NRC  does  reqxiire 
that  licensees  have  an  emergency 
procedure  for  responding  to  earthquakes 
(§  36.53(b)(9)).  Therefore.  NRC 
concluded  that  automatic  source  return 
is  not  necessary  to  protect  public  health 
and  safety. 

The  NRC  also  considered  a  comment 
on  whether  there  should  be  design 
requirements  for  shield  integrity  against 
tornadoes.  The  NRC  decided  that  mere 
was  no  need  for  special  design 
requirements  because  the  shielding  by 
its  very  natiu^  (about  six  feet  thick 
reinforced  concrete)  is  inherently 
resistant  to  tornadoes. 

The  comment  was  made  that  only 
wiring  with  insulation  that  is  relatively 
resistant  to  radiation  should  be  used  in 
the  radiation  room.  The  NRC  agreed 
with  this  comment  and  added  a  design 
requirement  that  electrical  wiring  and 
electrical  equipment  in  the  radiation 


room  be  selected  to  minimize  failures 
due  to  prolonged  exposure  to  radiation. 

A  comment  was  made  concerning  the 
location  of  radiation  monitors  to  detect 
contamination  in  §  36.39(e).  The 
comment  indicated  that  it  might  not  be 
possible  to  identify  the  exact  "spot  at 
which  the  highest  radiation  levels 
would  be  expected."  The  NRC  agreed 
and  revised  the  wording  of  this 
paragraph  to  allow  more  flexibility  in 
locating  the  radiation  monitor. 

In  §  36.39(f),  a  requirement  was  added 
that  the  design  of  the  source  holder 
must  avoid  corrosion-promoting 
crevices.  (The  word  "crevices"  is  used 
in  the  technical  sense  as  imderstood  by 
metallurgists.)  Crevices  can  strongly 
promote  corrosion  in  even  the  cleanest 
water. 

Section  36.41    Construction  Monitoring 
and  Acceptance  Testing 

This  section  describes  checks  that  the 
licensee  must  make  before  sources  are 
loaded  to  be  sure  the  facility  was 
constructed  as  designed  and  that  alarms, 
controls,  interlocks,  and  instnmients 
operate  properly. 

The  comment  was  made  that  the 
section  does  not  address  changes  made 
in  the  facility  after  the  granting  of  a 
license.  That  issue  is  dealt  with  in  the 
license  for  the  facility.  It  is  a  standard 
condition  of  licenses  that  facilities  must 
be  operated  in  accordance  with  the 
statements  made  in  the  hcense 
application.  A  hcense  amendment 
would  be  necessary  for  any 
modifications  making  substantive 
changes  from  what  was  described  in  the 
hcense  appUcation.  The  NRC  believes 
that  to  be  the  appropriate  method  to 
handle  this  issue. 

A  comment  was  made  that  the 
paragraph  on  computer  controllers 
should  expUdtly  address  multiple 
simultaneous  faults  and  also  computer 
controllers  in  which  a  single  computer 
controls  both  the  process  and  access 
safety.  The  NRC  beUeves  that  its 
regulations  are  adequate  as  written.  The 
requirements  include  the  access  control 
system  described  in  §  36.23  and,  in 
particiilar,  the  independent  backup 
system  described  in  §  36.23(b),  the 
acceptance  testing  in  §  36.41(j),  and  the 
periodic  operability  checks  in 
§  36.61(a)(1).  A  comment  suggested  that 
no  modifications  to  software  should  be 
made  without  licensing  Agency 
approval.  The  NRC  did  not  adopt  this 
suggestion.  The  NRC  does  not  believe 
that  review  of  software  modifications 
would  be  a  useful,  productive,  or 
effective  use  of  NRC  staff  time.  Rather, 
the  responsibiUty  for  a  proper  operating 
computer  system  rests  with  the  licensee. 


Subpart  D— Operation  of  the  Imdiatar 

Section  36.51    Training 

This  section  contains  safety  training 
reqiiirements  for  irradiator  operators. 
The  emphasis  is  on  practical  knowledge 
directly  necessary  for  the  job,  rather 
than  theoretical  principles. 

The  subjects  that  an  irradiator 
operator  must  be  trained  in  are: 

(1)  The  fundamentals  of  radiation 
protection  as  they  apply  to  irradiaton. 
The  goal  here  is  to  provide  the 
individual  with  the  necessary 
foimdation  to  perform  his  or  her  task 
safely  and  to  help  the  individual  worker 
understand  the  basis  for  the  safety 
requirements  and  procedures  that  will 
be  taught. 

(2)  Ine  requirements  of  parts  19  and 
36  of  NRC  regulations.  The  operator  is 
not  ex(>ected  to  be  an  expert  on  NRC 
regulations  or  to  be  able  to  determine 
whether  a  given  procedure  is  adequate 
to  meet  NRC  regulations.  Instead, 
operators  should  be  instructed  on  NRC 
requirements  that  are  directly  applicable 
to  their  responsibilities. 

(3)  The  operation  of  the  irradiator. 
The  objective  is  to  help  the  person 
understand  the  operating  and 
emergency  procedures,  not  to  make  the 
individual  an  engineer. 

(4)  Licensee  operating  and  emergency 
procedures  that  the  individual  will 
perform.  This  is  the  most  important  {>art 
of  the  training  because  the  safe 
operation  of  the  irradiator  depends  on 
the  procedures  being  followed  correctly. 
The  objective  is  that  the  operator  be  able 
to  correctly  perform  the  procedures  that 
he  will  be  expected  to  perform.  The 
training  does  not  have  to  include 
procedures  that  the  individual  wiU  not 
perform.  For  example,  if  the  individual 
will  not  perform  leak  tests,  the 
individual  need  not  be  trained  in  the 
procedure. 

(5)  Case  histories  of  accidents  and 
problems  involving  irradiators.  The 
individual  should  be  taught  about 
situations  that  could  lead  to  trouble. 
Instruction  material  on  accidents  is 
often  difficult  to  obtain.  However, 
NUREG-134S,  "Review  of  Events  at 
Large  Pool-Type  Irradiators,"  should 
provide  some  relevant  information. 
Copies  of  NUREG 1345  may  be 
purchased  fit>m  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  P.O.  Box  37082,  Washington,  DC 
20013-7082.  Copies  are  also  available 
from  the  National  Technical  Information 
Service,  5285  Port  Royal  Road, 
Springfield,  VA  22161.  A  copy  is  also 
available  for  inspection  and  copying  for 
a  fee  in  the  NRC  Public  Document 
Room,  2120  L  Street.  NW.  (Lower 
Level),  Washington.  DC  Also,  NRC 
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InfarmaUoa  NoUos  Na  Ql>14.  "Recant 
Safety- Related  Incidents  at  Large 
Irradiators,"  can  be  uaed  as  a  souroe  of 
information. 

Comments  suggested  that  the  rule 
should  speciiy  minimum  hours  of 
classroom  training  and  on-the-job 
training  for  irradiator  operators.  In  order 
to  provide  flexibility,  the  final  rule  does 
not  specify  how  many  hours  of 
classroom  training  and  oD-the-iob 
training  are  necessary  to  became  an 
irradiator  operator.  This  is  intenticmaL 
A  license  applicant  would  desciibe  the 
training  program  in  its  license 
application.  The  NRC  would  review  the 
numbers  of  hours  profMsed  by  the 
applicant  as  part  of  the  Ucense 
application. 

Comments  suggested  that  the  rule 
should  specify  the  training  and 
quahfications  required  for  the  radiation 
safety  officer.  The  final  rule  also  does 
not  specify  the  training  or  quahfications 
needed  by  the  radiation  safety  officer. 
This  is  also  to  allow  flexibiUty.  The 
license  applicant  would  describe  the 
minimum  training,  experience  and 
qualifications  of  the  radiation  safety 
officer  in  its  license  apphcation.  A 
review  would  then  be  conducted  cm  a 
case-by-case  basis. 

The  NRC  considered  whether  the 
regulation  should  include  training 
requirements  for  other  types  of  workers 
such  as  package  handlers  and 
maintenance  workers.  The  NRC 
concluded  that  the  general  training 
requirements  specified  in  $  19.12. 
"Instructions  to  %vorkas,'*  are  suitable 
for  other  types  of  workers  and. 
therefore,  additional  or  more  specific 
requirements  are  not  necessary. 

Paragraphs  (f)  and  (g)  allow  cual  tests 
following  training  given  to  certain 
workers  (who  are  not  operators).  The 
comment  was  made  that  the  tests  should 
be  written.  The  NRC  did  not  adopt  this 
commeat  In  this  case  the  training  is 
very  minimal  and  could  be  very 
informal,  such  as  a  one-on-one 
discussion.  In  view  of  the  informal  and 
limited  nature  of  the  training,  oral  ^ 
testing  seems  adequate. 

Section  36.53    Operating  and 
Emergency  Procedures 

This  section  lists  the  specific 
operating  and  emergency  procedures 
that  a  licensee  must  have.  The  section 
also  lists  requirements  for  changing 
these  procedures.  Operators  must  ba 
instructed  in  a  changed  procedure 
before  it  may  be  put  into  use.  Changes 
in  procedures  that  do  not  reduce  the 
safety  of  the  facility,  are  consistent  with 
the  outline  submitted  in  the  licenae 
application,  and  have  been  leviewad 
and  approved  by  the  radiation  safaty 


officer  do  not  have  to  be  approved  by 
NRC  nor  must  changed  procedures  of 
this  type  be  reported  to  NRC  However, 
documentation  on  the  changes  must  be 
retained  for  inspection  by  NRC 
(S  36.81(d)).  In  response  to  a  public 
comment,  a  requirement  was  added  to 
require  an  emergency  procedure  in  case 
of  a  )am  of  an  automatic  conveyor 
system. 

One  comment  suggested  that  there 
should  be  written  emergency 
procedures  describing  how  to  identify 
an  individual  leaking  soxirce,  how  it 
would  be  isolated  and  removed  &om  an 
irradiator,  the  eqiiipment  that  would  be 
used,  and  how  the  facility  would  be 
restored  to  a  noncontaminated  state. 
The  NRC  did  not  accept  the  suggestion. 
The  final  rule  requires  an  emergency 
procedure  for  dealing  with  a  leaking 
aource  (§  36.S3{b)).  The  final  rule  also 
requires  monitoring  of  personnel. 
facilities,  equipment,  and  products  if  a 
leaking  source  is  detected  (§  36.59(c)). 
After  the  emergency,  the  facility  would 
enter  a  decontamination  phase. 
Decontamination  procedures  could  be 
developed  at  that  time  based  on  the 
specific  situation. 

A  comment  suggested  that  there 
should  be  written  procedures  on  how  to 
repair  malfunctions.  The  NRC  did  not 
accept  this  comment.  There  are  so  many 
possible  kinds  of  repairs  that  might  be 
needed  and  so  many  different  ways  that 
the  repairs  could  be  done  that  it  is  not 
feasible  to  have  written  procedures 
addressing  each  situation.  The  NRC 
believes  that  repairs  should  be  done  by 
qualified  personnel  using  their 
judgment  and  skills  to  respond  to  each 
particular  situation. 

Section  36.55    Personnel  Monitoring 

This  section  contains  the  personnel 
monitoring  requirements  for  irradiator 
operators  and  other  people  entering  the 
radiation  room  of  a  panoramic 
irradiator. 

A  ooounenter  argued  that  this  section 
is  not  needed  because  personnel 
monitoring  requirements  in  §  20.1502. 
"Conditions  requiring  individual 
monitoring  of  external  and  internal 
occupational  dose,"  are  adequate  for 
irradiators.  Section  20.1502  requires  the 
use  of  individual  monitoring  devices  for 
anyone  likely  to  receive  in  excess  of  10 
percent  of  an  applicable  dose  limit  At 
irradiators,  as  currently  designed  and 
operated,  operators  are  unlikely  to 
exceed  10  percent  of  a  dose  limit 
Therefore,  $  20.1502  might  not  requirs 
any  use  of  personnel  dosimeters  at 
irradiators.  Neveithelesa.  the  use  of 
dosimeters  by  operators  ensures  that 
there  is  a  dow  measurement  in  case 
there  is  an  unexpected  antry  into  the 


ndiaticm  room  while  the  souioe  ia 
e)moaed. 

Film  badge  and  thermoluminescent 
dosimeter  (TLX))  processors  must  be 
accredited  for  high  energy  photons  in 
the  normal  and  accident  dose  ranges. 
Paragraph  (c)  of  S  20.1501,  "General," 
requires  that  film  badges  and  TLDs  must 
be  processed  by  an  accredited  processes 
for  the  types  of  radiation  that  would  be 
encountered.  For  irradiators,  the 
radiation  type  is  high  energy  phottms  in 
both  the  normal  and  acddant  dose 
ranges.  In  the  "American  National 
Standard  for  Dosimetry-Personnel 
Dosimetry  Performance — Criteria  liar 
Testing,"  ANSI  N13.11-1983,  the 
normal  dose  range  is  0.3  to  10 
millisieverts  (0.03  to  10  rems)  and  the 
accident  dose  range  is  0.1  to  5  grays  (10 
to  500  rads). 

For  groups  of  visitors,  two  people 
who  enter  the  radiation  room  would 
have  to  wear  dosimeters.  The  people 
wearing  the  dosimeters  could  be 
employees.  Two  dosimeters  are  required 
rather  than  one  because  occasionally  a 
single  reading  could  be  misleading. 

Section  36.57    Radiation  Surveys 

Radiation  surveys  to  verify  shield 
adequacy  must  be  done  every  3  years. 
They  should  also  be  done  after  new 
sources  have  been  added  or  when 
modifications  to  the  facility  have  been 
made  that  might  increase  dose  rates 
outside  the  shield.  If  a  hcensee  has 
performed  surveys  prior  to  the  effective 
date  of  the  rule  that  are  adequate  to 
demonstrate  compliance  with  the 
requirements  in  $  36.25.  the  next  survey 
would  not  have  to  be  done  for  3  years 
from  the  previous  survey  or  until  new 
sources  were  added  or  the  fecility 
modified.  If  the  previous  surveys  were 
not  adequate  to  demonstrate  compUance 
with  5  36.25,  the  surveys  described  In 
§  36.57  would  have  to  be  performed 
when  the  rule  became  effective. 

A  comment  suggested  a  semiannual 
survey  meter  calibration  frequency.  An 
annual  survey  instrument  calibration  is 
recommended  in  American  National 
Standard  N323-1978,  "Radiation 
Protection  Instrumentation  Test  and 
Calibration."  The  NRC  considers 
modem  survey  meters  reliable  and 
stable,  making  more  frequent 
cahbrations  imneoessary. 

The  accuracy  requirement  for  survey 
meter  caUbration  is  ±20  percent  In  the 
past,  the  NRC  has  specified  accuracy 
requirements  of  ±10  percent  for  some 
uses  and  ±20  pocent  for  other  uses. 
Modem  survey  meters  can  feirly  easily 
be  calibrated  to  be  accurate  to  ±20 
percent  on  all  acales  over  their  entire 
range  of  dose  rates.  At  irradiators. 
survey  meters  are  most  frequently  used 
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to  determine  whether  dose  rates  in  the 
entrance  maze  are  the  nonnally- 
occuning  very  low  dose  rates  ot  are 
many  times  higher  than  normal  For 
these  purposes,  a  survey  meter  accurate 
to  ±20  percent  is  acceptable. 

Anomer  use  of  the  survey  meter  is  to 
verify  that  the  dose  rates  outside  the 
shielding  wall  and  at  the  restricted  area 
boundary  are  in  compliance  with  NRC 
limits.  These  measurements  are  done 
in&^uently.  The  most  important 
purpose  of  these  measurements  is  to 
check  that  the  shielding  contains  no 
voids  or  poorly  designed  penetrations. 
Another  purpose  is  to  verify  that  limits 
on  dose  rates  are  not  exceeded.  A 
quantitative  measurement  is  needed 
rather  than  a  quahtative  yes  or  no 
indication  to  verify  that  dose  rate  limits 
are  not  exceeded.  However,  at  most 
facilities  it  has  been  found  that  the 
actual  dose  rates  outside  shield  walls 
and  at  restricted  area  boundaries  are  far 
below  the  regulatory  limits.  Therefore,  a 
highly  accurate,  quantitative 
measurement  is  not  normally  needed. 
Accuracy  of  ±20  percent  is  normally 
adequate  to  verify  compliance. 

It  IS  possible  that  a  measured  dose 
rate  might  be  very  close  to  a  limit  In 
those  special  situations,  the  licensee 
might  need  a  measurement  more 
accurate  than  ±20  percent.  Thus,  the 
accuracy  requirement  of  ±20  percent  in 
the  regulations  does  not  mean  that  the 
licensee  would  never  need  a 
measurement  more  accurate  than  ±20 
percent.  Rather,  the  regulation  means 
that  the  ordinary,  routine,  periodic 
calibration  need  only  be  within  ±20 
percent 

A  comment  suggested  that  high  range 
survey  meters  should  be  required.  The 
NRC  decided  not  to  require  high  range 
survey  meters  (i.e.,  those  that  could 
measure  dose  rates  in  the  radiation 
room  while  the  source  is  exposed) 
because  the  NRC  could  not  see  a  need 
for  quantitative  measurements  of  high 
doses.  Upon  entry  to  the  maze  of  a 
radiation  room,  the  dose  rates  would  be 
relatively  low  if  sources  were  exposed 
because  of  the  shielding  provided  by  the 
structure.  The  person  entering  should 
survey  at  a  low  range  and  exit  if 
radiation  is  detected.  Normal  range 
survey  meters  are  adequate  and 
appropriate  for  that  function.  There  is 
no  need  or  use  for  quantitative  high 
range  measurements. 

A  comment  on  a  related  subject 
suggested  required  survey  meters  that 
do  not  saturate  at  high  radiation  dose 
rates.  The  NRC  agreed  with  this 
suggestion  and  added  a  requirement  to 
use  surrey  meters  that  do  not  saturate. 

Section  36.57  also  requires  that 
deionizing  resins  be  monitored  for 


radioactivity  before  release.  A  comment 
suggested  prohibiting  the  return  of 
deionizing  resins  to  suppliers  for 
recycling  because  irradiatar  sources 
could  have  small  amounts  of  radioactive 
contamination  on  their  surfaces  due  to 
manufacturing  processes.  Some  of  this 
contamination  could  be  collected  in  the 
resins.  Thus,  resins  could  contain  small 
amounts  of  radioactivity. 

Instead,  the  rule  requires  an  approach 
to  monitoring  very  low  quantities  of 
radioactivity  using  survey  instruments 
that  has  becm  used  for  medical  waste. 
(See  ReguIatCMy  Guide  10.8,  "Guide  for 
the  Preparation  of  Applications  for 
Medical  Use  Programs,"  Appendix  R). 
The  guide  is  available  for  inspection 
and  copying  for  a  fee  at  the 
Commission's  Public  Document  Room, 
2120  L  Street,  NW.,  (Lower  Level), 
Washington,  DC.  Copies  of  issued 
guides  may  be  purchased  frcHn  the 
Government  Printing  Office  at  the 
current  GPO  price.  Information  on 
current  GPO  prices  may  be  obtained  by 
contacting  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  P.O.  Box  37082,  Washington,  DC 
20013-2171.  Issued  guides  may  also  be 
purchased  from  the  National  Technical 
Information  Service  on  a  standing  order 
basis.  Details  on  this  service  may  be 
obtained  by  writing  NTIS.  5825  Port 
Royal  Road,  Springfield.  VA  22161.) 

The  requirement  in  the  regulation  is 
that  before  releasing  resins,  they  must 
be  monitored  in  an  area  with  a 
background  radiation  level  less  than  0.5 
microsievert  (0.05  millirem)  per  hour. 
Radiation  levels  from  the  resin  must  not 
be  detectable  above  background 
radiation  levels.  The  survey  meter  must 
be  capable  of  detecting  radiation  levels 
of  0.5  microsievert  (0.05  millirem)  per 
hour. 

Calculations  show  that  the  maximum 
dose  rates  that  could  go  imdetected 
correspond  to  concentrations  of 
radioactivity  in  resins  that  would  be 
below  the  effluent  limits  for  water  in  10 
CFR  part  20.  Appendix  B  to  $§  20.1001- 
20.2401.  If  the  resins  were  regenerated, 
the  amount  of  backwash  solution  that 
would  remove  the  radioactive  material 
bom  the  resins  would  dilute  the 
concentration  of  the  material  by  at  least 
a  factor  of  20,  based  on  the  volumes  of 
water  used  in  regeneration.  If  mixed 
with  other  resins,  the  dilution  would  be 
that  much  larger.  Thus,  concentrations 
in  the  waste  stream  bom  regeneration, 
if  any,  would  be  far  below  the  water 
eHluent  concentrations  in  10  CFR  part 
20,  Appendix  B,  to  §  20.1001-20.2401. 
The  Commission  considers  this 
approach  adequate  to  protect  public 
health  and  safety  and  has  therefore  not 


adopted  the  commenter'a 
recommendation. 

Section  36.59    Detection  of  Leaking 
Sources 

This  section  describes  how  and  when 
leak  testing  of  sealed  sources  must  be 
done.  There  are  different  requirements 
for  dry-source-storage  and  wet-source- 
storage  sources. 

The  requirements  for  dry-source- 
storage  sources  are  similar  to  those 
contained  in  Regulatory  Guide  10.9, 
Revision  1,  "Guide  for  the  Preparation 
of  Applications  for  Licenses  for  the  Use 
of  Self-Contained  Dry  Source — Storage 
Irradiators."  Althou^  termed  a  "leak 
test."  the  test  performed  is  a 
"contamination  test"  A  positive 
indication  does  not  necessarily  indicate 
leakage.  It  could  indicate  surfece 
contamination  deposited  during  the 
manufacturing  process. 

A  fevel  of  about  200  becquerels  (0.005 
microcurie)  on  a  dry  wipe  is  the  level 
of  contamination  considered  to  indicate 
a  leaking  or  contaminated  source.  (The 
value  of  0.005  microcurie  is  represented 
as  200  becquerels  in  SI  units  rather  than 
the  more  arithmetically  precise  value  of 
185  becquerels.  The  reason  this  value  is 
used  to  represent  no  contamination  is 
an  order-of-magnitude  value  that  should 
be  stated  with  no  mcne  than  one 
significant  figure  since  a  greater 
precision  has  no  physical  significance.) 

Traditionally,  the  level  for  irradiator 
sources  has  been  about  2000  becquerels 
(0.05  microcurie);  however,  previous 
manufacturing  processes  caused 
considerable  surface  contamination  and 
irradiator  sources  could  not  be  cleaned 
to  below  2000  becquerels  (0.05 
microcurie).  Detection  of  quantities 
below  2000  becquerels  (0.05  microcurie) 
was  difficult  Source  manufecturing 
techniques  have  improved  so  that 
sources  now  have  less  siirfece 
contamination,  and  instruments  have 
improved  so  it  is  possible  to  detect  200 
becquerels  (0.005  microcurie]  of 
activity.  Thus,  the  NRC  beUeves  it  is 
now  practical  to  meet  a  contaminatioa 
level  of  200  becquerels  (O.OOS 
microcurie). 

The  200-becquerel  (O.C05-microcurie) 
quantity  serves  to  alert  the  licensee  that 
there  mi^t  be  leakage.  If  any  leakage  is 
discovered,  the  source  must  be  removed 
from  service. 

Leak  testing  of  sources  used  in  pcMls 
by  wipe-testing  the  sources  is  not  highly 
sensitive  or  effective.  The  final  rufe 
requires  that  radioactive  contamination 
be  monitored  each  day  the  irradiator 
operates  either  by  monitors  aa  a  pool 
water  circulating  system  or  by  analysis 
of  pool  water.  T^ere  are  two  basic 
m^ods  tor  monitoring  a  pool  water 
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dreulating  system.  One  method  is  to  use 
a  very  sensitive  detector,  such  as  a 
sodium  iodide  detector,  to  look  at  a 
sample  of  water.  The  other  method  is  to 
use  a  less  sensitive  detector,  such  as  a 
g<)igermuller  detector,  to  look  at  a  filter/ 
( emineralizer  where  radioactive 
material  would  be  concentrated  and 
would  build  up.  Both  methods  are- 
acceptable. 

One  comment  suggested  that  pool 
water  should  be  monitored  for 
contamination  continuously.  The  NRC 
did  not  accept  this  suggestion  because 
the  monitoring  frequency  in  the 
proposed  rule  (each  day  of  operation) 
seemed  adequate  to  avoid  worker 
overexposures  and  overexposures  of  the 
pubhc  from  contamination  on  products 
because  significant  leaks  would  still  be 
discovered  in  time  for  effective 
protective  actions. 

The  NRC  considered  whether  water 
purification  systems  should  be  shielded. 
The  NRC  concluded  that  the  buildup  of 
radiation  from  cobalt-60  sources  would 
be  so  slow  that  shielding  would  not  be 
necessary. 

One  comment  suggested  the  NRC 
should  specify  ap|)ropriate 
contamination  levels  for  cleanup.  The 
NRC  did  not  do  that  in  this  rule.  NRC's 
policy  on  this  subject  is  being 
considered  by  NRC  on  a  generic  basis. 

Inspection  and 


Section  36.61 
Maintenance 

Inspection  and  maintenance  includes 
the  items  that  the  licensee  must 
periodically  check  to  assure  proper 
operation  of  the  facility.  The  frequency 
of  checks  is  not  stated  in  the  regulations 
because  the  frequency  will  be  site- 
specific  depending  on  the  design  of  the 
CadUty.  The  frequency  of  checks  must 
be  described  in  the  license  application, 
as  required  in  §  36.13(h). 

A  commenter  suggested  that  the 
fi«quency  of  checks  on  the  access 
control  system,  probably  the  most 
important  safety  feature  of  an  irradiator, 
should  be  specified  in  the  regulations. 
The  NRC  conduded  that  there  is  too 
much  variation  in  irradiator  design  and 
operation  to  spedfy  a  frequency  that 
would  apply  in  all  cases.  Therefore,  the 
NRC  decided  that  the  applicant  should 
propose  a  frequency  in  the  ficense 
application.  This  approach  allows 
flexibility  and  at  the  same  time  allows 
the  NRC  to  approve  a  frequency  of 
checks  that  it  considers  adequate  for  a 
spedfic  fadlity.  Although  not 
spedfically  stated  in  the  regulations,  the 
NRC  expects  a  general  check  of  the 
access  control  system  each  day  the 
irradiator  operates.  The  daily  check, 
however,  would  not  necessarily  have  to 
indude  a  check  of  all  components.  The 


licensee  coiild  tailor  the  test  to  the 
particular  fadUty. 

Section  36.6ira)(3)  reouires  a  check  of 
the  operability  of  the  radiation  monitor 
on  the  pool  water  dreulating  system 
with  a  radiation  check  source.  The 
monitor  is  used  to  dated  radiation 
levels  that  are  above  normal,  rather  than 
to  make  quantitative  measurements  of 
dose.  For  this  purpose,  simple 
operability  checks  are  appropriate. 

The  rule  requires  that  malfunctions 
and  defects  be  repaired  "without  undue 
delay."  The  criterion,  "without  undue 
delay,"  was  chosen  to  provide  the 
licensee  with  leeway  in  making  some 
repairs.  This  provision  was  intentional. 
Sometimes  it  may  be  necessary  to  obtain 
a  special  part,  piece  of  equipment,  or 
particular  skilled  labor  that  may  not  be 
readily  available.  The  NRC  intended  to 
allow  the  licensee  wide  latitude  and 
flexibility  in  making  some  noncritical 
repairs.  As  long  as  reasonable  effort  had 
been  made,  the  licensee  would  meet  the 
requirement.  Note,  however,  that  some 
repairs  would  not  be  subjed  to  this 
latitude  given  in  this  section.  For 
example,  10  CFR  36.23  requires  an 
operaole  access  control  system. 
Operating  the  irradiator  with  an 
inoperable  system  would  immediately 
be  a  violation  of  10  CFR  36.23. 

Section  36.63    Pool  Water  Purity 

This  section  requires  that  the  licensee 
run  water  purification  systems  in 
irradiator  pools  suffidently  to  maintain 
pool  water  conductivity  below  20 
microsiemens  (micromhos)  pei 
centimeter.  If  water  conductivity 
exceeds  20  microsiemens  (micromhos) 
per  centimeter,  the  licensee  must  take 
corrective  actions. 

The  proposed  rule  used  a 
conductivity  of  10  rather  than  20 
microsiemens  per  centimeter.  Some 
commenters  said  that  there  was  no  need 
for  a  conductivity  as  low  as  10 
microsiemens  per  centimeter  and  that 
10  was  very  difficult  to  maintain. 
Another  commenter  said  that 
underwater  irradiators  should  not  have 
to  maintain  pool  conductivity  below  10 
microsiemens  per  centimeter  because 
(1)  the  sources  remain  under  water  and 
do  not  cycle  thermally,  (2)  they  do  not 
cause  impiuities  to  concentrate  on  the 
siuface  when  water  evaporates  in  the 
air,  and  (3)  condudivity  is  not  a  good 
measure  of  the  corrosive  potential 
because  the  impiuities  introduced  are 
monomers  and  proteins,  not  chlorides. 

The  purpose  of  maintaining  dean 
water  is  to  reduce  corrosion  of  the 
sources  and  to  keep  the  water  clear. 
Clear  water  is  desirable  so  that  the 
soiuces  and  source  rack  can  be 
inspeded  visually  to  check  their 


condition.  The  NRC  considers 
conductivity  to  be  a  good  method  of 
checking  the  purity  of  the  water  in 
irradiator  pools.  Analysis  of  pool  water 
for  chloride  ions  would  be  a  better 
measurement  of  corrosion  potential,  but 
the  analysis  is  more  difficult  than 
conductivity  meastuements. 

The  decision  to  change  from  the 
proposed  rule  value  of  10  to  the  final 
rule  value  of  20  microsiemens  per 
centimeter  is  based  in  large  part  on 
recent  studies  conduded  at  Argonne 
National  Laboratory  and  Savannah  River 
Laboratory.  The  studies  were  performed 
to  determine  the  cycle  crack  growth 
rate,  the  stress  corrosion  cracking 
resistance,  and  the  pitting  resistance  of 
stainless  steels  in  water  environments 
similar  to  those  at  irradiators  and  in  the 
temperature  range  from  50°C  to  150°C. 
The  temperature  in  irradiator  pools  is 
generally  below  40°,  which  is  a  less 
corrosive  condition.  The  experiments 
used  316NG  (a  nuclear  grade  version  of 
316L  used  for  most  irradiator  sources 
and  316LN  stainless  steels.  Other 
stabilized  stainless  steels  occasionally 
used  for  irradiator  sources,  such  as  321, 
are  expeded  to  behave  similarly  to  the 
316  grades  studied. 

The  studies  indicated  that,  in  water 
environments  at  50°  to  150°C  containing 
up  to  3  parts  per  million  chloride  and 
conductivity  of  20  microsiemens  per 
centimeter,  the  316L  stainless  steels  are 
resistant  to  stress  corrosion  cracking  and 
pitting  corrosion  and  do  not  show 
enhanced  cyclic  crack  growth  rates.  The 
studies  indicate  that  the  316L  grades  of 
stainless  steel  will  be  resistant  to 
corrosion  even  at  higher  chloride 
concentrations  and  conductivities.  Tests 
currently  underway  at  Argonne  National 
Laboratory  will  determine  the  threshold 
levels  of  chloride  required  to  induce 
pitting  corrosion. 

Thus,  the  final  rule  endorses  a 
conductivity  value  of  20  microsiemens 
per  centimeter  as  adequate  to  prevent 
corrosion.  There  are  likely  to  be 
unavoidable  events  that  will 
occasionally  cause  pool  conductivities 
to  rise  from  time  to  time,  but  higher 
conductivities  for  limited  times  are  not 
likely  to  initiate  corrosion  problems. 

The  final  rule  requires  that  pool  water 
conductivity  be  checked  frequently 
enough,  but  no  less  than  weekly,  to 
assure  tliat  the  conductivity  remains 
below  20  microsiemens  per  centimeter. 
This  can  be  done  by  taking  frequent 
measurements  such  as  daily  or  by  less 
fi«quent  measiuements  combined  with 
commonly-used  statistical  process 
control  methods.  For  example,  control 
charts  can  be  used  to  demonstrate  that 
the  process  is  in  control  and  fluduating 
within  a  range  that  is  always  below  the 
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limit  Similarly,  trend  analysis  can  be 
used  to  identify  significant  upward 
trends  in  conductivity  that  are  likely  to 
result  in  a  conductivity  exceeding  20 
microsiemens  per  centimeteTiC     c 

Section  36.65    Attendance  During 
Operation 

This  section  describes  how  an 
irradiator  must  be  attended  during 
operation.  A  considerable  number  of 
comments  objected  to  the  proposed 
requirements  as  excessive. 

A  suggestion  was  made  that 
panoramic  irradiators  with  automatic 
conveyor  systems  should  be  able  to 
operate  with  only  an  operator  present 
and  an  automatic  telephone  dialing 
device  for  responding  to  alarms. 
Another  suggestion  was  made  that  the 
irradiator  should  be  able  to  operate 
unattended  but  with  an  automatic 
telephone  dialing  device.  The  NRC  did 
not  accept  these  suggestions  because 
automatic  conveyor  systems  have 
enough  malhmctions  to  require  that  an 
operator  should  be  present  at  the  site. 
The  NRC  further  believes  that  the 
operator  should  have  some  type  of 
backup  in  case  of  a  problem. 

The  final  rule  requires  another  person 
onsite  in  addition  to  the  operator  for 
responding  to  alarms  at  a  panoramic 
irradiator  when  product  movement  is 
involved.  The  term  "onsite"  was 
intended  to  give  flexibiUty  to  the 
licensee.  Thus,  for  example,  for  a 
research  irradiator  at  a  university,  the 
peraon  could  be  a  guard  located  on 
campus  but  not  in  the  building 
containing  the  irradiator. 

A  phrase  in  the  proposed  §  36.65(c) 
stating  that  static  irradiations  can  be 
conducted  only  if  the  personnel  access 
barrier  is  locked  and  all  required  alarms 
operable  was  deleted  because  it  was 
redundant 

Section  36.67    Entering  and  Leaving  the 
Radiation  Room 

This  section  describes  the 
requirements  for  first  entering  the 
radiation  room  of  a  panoramic  irradiator 
after  an  irradiation  and  for  leaving  the 
radiation  room  and  locking  it  up  before 
an  irradiation.  It  also  covers  entry  to  the 
pool  area  of  an  underwater  irradiator 
during  a  power  failure. 

Section  36.69    Irradiation  of  Explosive 
or  Flammable  Materials 

The  final  rule  prohibits  the  irradiation 
of  explosive  materials  or  more  than 
small  quantities  of  flammable  materials 
unless  the  licensee  has  prior  written 
authorization  from  the  NRC  The  reason 
for  these  prohibitions  is  that  irradiation 
can  causa  chemical  reactions  that  would 


cause  a  fire  or  explosion  of  flammable 
or  explosive  materials. 

Flammable  materials  an  those  ¥fith  a 
flash  point  temperature  below  140'?. 
The  flash  point  of  140"?  was  taken  from 
the  ANSI  Category  IV  Standard.  The 
flash  point  is  the  lowest  temperature  at 
which  a  substance  will  volatilize  to 
yield  sufficient  vapor  to  form  a 
flammable  gaseous  mixture  with  air, 
demonstrable  through  the  production  of 
a  flash  on  contact  with  a  small  open 
flame.  The  flash  points  of  common 
substances  are  t^ulated  in  various 
engineering  handbooks  and  manuals,  for 
example,  "Accident  Prevention  Manual 
for  Industrial  Operations,"  National 
Safety  Council,  Chicago,  1974,  and 
"Handbook  of  Laboratory  Safety," 
Second  edition.  Chemical  Rubber 
Company,  1971.  Examples  of  common 
flammable  materials  with  a  flash  point 
below  140**?  are:  Acetone,  benzene, 
most  alcohols,  number  two  fuel  oil, 
gasoline,  kerosene,  toluene,  turpentine, 
and  any  flammable  gas. 

Subpart  E — ^Records 

Section  36.81    Records  and  Retention 
Periods 

The  records  that  a  licensee  must 
maintain  and  their  retention  periods  are 
specified  in  a  single  section,  §  36.81. 
Thus,  the  licensee  has  a  convenient 
"check  list"  to  use  to  make  sure  that  all 
records  required  by  part  36  are  kept. 

Section  36.83    Reports 

Since  the  proposed  rule  concerning 
Irradiators  was  published,  an 
amendment  of  part  30  (§  30.50) 
expanded  the  reporting  reqiiirements  for 
all  part  30  Ucensees  including 
irradiatora.  (56  FR  40757,  August  16, 
1991).  It  was  therefore  necessary  to 
reevaluate  the  section  in  light  of  the 
new  part  30  reporting  requirements. 

The  proposed  section  listed  certain 
irradiator-specific  events  to  be  reported 
that  were  considered  to  have  safety 
significance.  After  comparing  the  events 
listed  in  the  proposed  section  with  the 
requirements  of  10  CFR  30.50,  it  was 
concluded  that  10  CFR  30.50  will 
require  reporting  of  some  significant 
events  that  could  occur  at  inadiators. 
However,  to  remove  any  ambiguity  and 
be  sure  that  significant  events  would  be 
reported,  the  NRC  decided  to  retain  the 
list  of  irradiator-specific  events. 
However,  the  timing  and  contents  of 
reports  were  made  consistent  with  those 
in  §  30.50  by  referencing  that  section. 

In  addition,  a  requirement  to  report 
pool  conductivity  exceeding  100 
microsiemens  per  centimeter  was 
added.  If  pool  conductivities  approach 
valves  at  which  corrosion  might  start  to 


occur,  the  NRC  wants  to  be  informed  so 
that  it  can  monitor  the  problem. 

Subpart  F — Enfbrcanent 

Section  36.91    Violations 

This  section  is  provided  to  inform 
licensees  and  the  pubUc  of  legal  actions 
the  NRC  can  take  against  violations  of 
the  regulations.  The  wording  of  the 
section  was  changed  to  be  consistent 
with  a  proposed  rule  on,  "Clarification 
of  Statutory  Authority  for  Purposes  of 
Criminal  Enforcement"  (57  FR  222, 
January  3, 1992). 

Section  36.93    Criminal  Penalties 

This  section  was  created  from  the  last 
paragraph  on  the  proposed  $  36.91.  The 
wording  is  consistent  with  that  in  the 
proposed  rule  on  "Clarification  of 
Statutory  Authority  for  Purposes  of 
Criminal  Enforcement"  (57  FR  222. 
January  3, 1992). 

V.  Other  Issues 

Certain  other  Issues  that  were 
considered  in  response  to  public 
comments  are  discussed  here. 

A.  Siting,  Zoning,  Land  Use,  and 
Building  Code  Requirements 

The  NRC  recognizes  that  many  areas 
have  zoning,  land  use,  and  building 
code  requirements  that  woidd  apply  to 
irradiatora.  It  is  the  responsibility  of  the 
applicant  or  Ucensee  to  assure  that  any 
proposed  fadUty  meets  the  zoning,  land 
use,  and  building  code  requirements  of 
the  local  and  State  governments  having 
jiuisdiction  over  the  intended  site.  The 
granting  of  an  NRC  license  does  not 
override  applicable  local  zoning,  land 
use,  or  building  requirements.  The  rule 
was  revised  to  reflect  this.  The  applicant 
is  advised  to  cons\ilt  with  the  State  and 
local  governments  before  starting 
construction  to  assure  that  the  fecility 
would  meet  all  State  and  local  siting, 
zoning,  and  land  use  req\iirements.  The 
NRC  may  review  facility  siting,  on  a 
case  by  case  basis,  if  a  unique  threat  is 
involved  v^ch  may  not  be  addressed 
by  State  and  local  requirements.  Some 
commentera  were  concerned  with  the 
large  number  of  curies  of  radioactive 
material  that  are  contained  in 
irradiatora.  Some  commentera  compared 
the  number  of  curies  with  the 
radioactive  inventory  at  nuclear 
research  reactora.  These  comparisons 
are  not  strictly  relevant  because  the 
radioactive  materials  in  irradiatora  are 
not  volatile  like  the  noble  gases  and 
iodines  produced  in  a  reactor  and 
because  irradiatora  do  not  have  a 
driving  force  equivalent  to  the  decay 
heat  finom  a  reactor  to  expel  the 
materials  from  the  facility. 
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The  NRC  believes  that  an  irradiator 
meeting  the  requirements  in  the  new 
Part  36  would  present  no  greater  hazard 
or  nuisance  to  its  neighbors  than  other 
industrial  facilities,  because  there  is 
little  likelihood  of  such  an  irradiator 
causing  radiation  exposxires  o^te  in 
excess  of  NRC's  part  20  limits  for 
unrestricted  areas.  All  irradiator 
experience  to  date  indicates  that 
irradiators  do  not  present  a  threat  to 
people  outside  the  facility.  Therefore, 
the  NRC  believes  that,  in  general, 
irradiators  can  be  located  anywhere  that 
local  governments  would  permit  an 
industrial  facility  to  be  built. 

The  NRC  considered  whether  there 
should  be  siting  requirements  dealing 
with  possible  flooding  of  the  irradiator 
or  tidal  waves.  The  NRC  decided  that  no 
siting  requirements  with  respect  to 
possible  flooding  or  tidal  waves  could 
be  justified  on  a  health  and  safety  basis 
because  flooding  of  the  facility  would 
not  destroy  the  integrity  of  the  shielding 
walls.  Section  36.39  contains  a 
requirement  that  shielding  walls  of 
panoramic  irradiators  must  be 
constructed  of  reinforced  concrete 
designed  to  meet  generally  accepted 
building  code  requirements  for 
reinforced  concrete.  With  this  type  of 
construction,  shielding  and  sources  are 
well  protected  from  being  carried  off  or 
damaged  by  a  flood  or  wave. 
Furthermore,  the  final  rule  includes  a 
requirement  to  have  emergency 
procedures  for  coping  with  natural 
phenomena,  whidi  would  include 
floods,  so  that  the  irradiator  can  be 
safely  shut  down  and  repaired.  Flooding 
of  the  facility  would  imdoubtedly  result 
in  the  need  for  a  time-consxmiing  and 
expensive  repair  of  flood  damage,  but 
no  particular  radiation  hazard  would  be 
involved  during  repair  of  flood  damage 
because  soxirces  could  be  safely  stored 
during  the  repairs.  Thus,  while  it  may 
be  in  the  licensee's  own  economic 
interest  to  avoid  siting  an  irradiator  at 
a  location  subject  to  flooding,  flooding 
would  not  create  a  health  and  safety 
hazard. 

The  NRC  also  considered  whether 
seismic  zones  should  be  considered  in 
siting  requirements.  The  NRC  decided 
that  irradiators  could  be  built  in  any 
area  of  the  country,  but  that  irradiators 
in  seismic  areas  (as  defined  in  §  36.2) 
would  need  shielding  walls  designed  to 
withstand  an  earthquake. 

If  an  irradiator  were  subject  to  a  large 
earthquake,  the  potential  damage  of 
radiological  significance  would  be  to  the 
integrity  of  its  concrete  shielding. 
Analyses  of  reinforced  concrete 
irradiator  shields  designed  to  meet 
generally  accepted  building  code 
requirements  for  reinforced  cracrete 


have  shown  they  are  inherently  quite 
robust  and  resistant  to  damage  from 
moderate-size  earthquakes.  To  protect 
against  large  earthquakes,  the  NRC 
decided  to  include  requirements  that 
radiation  shields  in  seismic  areas  be 
designed  to  retain  their  integrity  after  a 
large  earthquake.  Also,  all  irradiators 
must  have  an  emergency  procedure  for 
earthquakes. 

B.  Decommissioning 

The  NRC  considered  what  desim 
requirements  were  needed  to  facilitate 
decommissioning  of  the  facility. 
Normally,  decommissioning  of  facilities 
handling  sealed  soxirces  is  relatively 
simple,  because  there  would  be  no 
radioactive  contamination  present. 
However,  contamination  could  be 
present  if  leakage  of  the  sources  did 
occur.  Thus,  the  NRC  included 
requirements  in  the  rule  to  facilitate 
decommissioning.  Periodic  leak  tests  of 
dry-storage  soxirces  and  monitoring  of 
the  pool  water  are  required  to  allow 
early  detection  of  the  leakage  before 
large  amounts  of  material  have  leaked 
out.  With  early  detection  of  leakage,  a 
leaking  source  could  be  identified  and 
isolated.  The  pool  walls  should  prevent 
contamination  from  leaking  out  of  the 
pool  if  contamination  occurred.  The 
pool  must  also  have  a  liner  or  a  surface 
relatively  easy  to  decontaminate.  Thus, 
for  an  irradiator  built  in  accordance 
with  the  rule,  there  should  be  no  imdue 
difficulty  in  decontamination. 

The  subjects  of  financial  assurance 
and  recordkeeping  for  decommissioning 
are  dealt  with  in  another  section  of  the 
regulations  (10  CFR  30.35)  and  thus  are 
not  included  in  part  36. 

Comments  suggested  that  the  rule 
contain  a  requirement  for  financial 
assurance  of  ability  to  pay  for  the 
cleanup  of  accidents.  This  subject  is 
currently  being  considered  by  NRC  on  a 
generic  basis  for  all  NRC  materials 
licensees.  Therefore,  that  subject  is  not 
covered  in  this  rulemaking. 


C.  Aircraft  Cmshes 

The  NRC  considered  whether  there 
should  be  a  prohibition  against  locating 
irradiators  near  airports  because  of  risk 
of  radiation  overexposures  caused  by  an 
airplane  crash.  The  NRC  has  concluded 
that  a  prohibition  against  placing  an 
irradiator  where  other  types  of  occupied 
buildings  could  be  placed  is  not 
justified  on  safety  groimds.  The 
radioactive  sources  in  an  irradiator 
would  be  relatively  protected  &t>m 
damage  because  they  are  generally 
contained  within  6-foot  thick 
reinforced-concrete  walls  and  ara 
encapsulated  in  steel.  Even  if  a  source 
were  damaged  as  a  result  of  an  airplane 


crash,  large  quantities  of  radioactivity 
are  unlikely  to  be  spread  from  the 
immediate  vicinity  of  the  source  rack 
because  the  sources  are  not  volatile. 
With  this  protection,  the  radiological 
consequences  of  an  airplane  crash  at  an 
irradiator  would  not  substantially 
increase  the  seriousness  of  the  accident. 
Therefore,  NRC  will  allow  the 
construction  of  an  irradiator  at  any 
location  at  which  local  authorities 
would  allow  other  occupied  buildings 
to  be  built. 

D.  Pool  Water  Coolers 

There  was  a  comment  that  pool  water 
coolera  should  be  required.  Pool  water 
coolere  would  lower  water 
temperatures,  reduce  evaporation, 
reduce  the  need  for  makeup  water,  and 
reduce  humidity  in  the  air  of  the 
radiation  room.  High  humidity  can 
cause  personnel  discomfort  or  degrade 
cardboard  packaging  of  the  irradiated 
product  but  does  not  create  a  health  and 
safety  problem.  In  addition,  high  water 
temperature  decreases  the  effectiveness 
of  some  demineralizers  making  it  more 
difficult  to  maintain  the  required  pool 
water  purity.  As  a  practical  matter, 
irradiators  with  laige  inventories  of 
radioactive  sources  are  likely  to  have 
pool  coolers.  However,  the  coolers  are 
not  necessary  to  protect  health  and 
safety.  Therefore,  the  NRC  saw  no 
regulatory  need  to  require  the  use  of 
pool  water  coolera. 

E.  Noxious  Gas  Control 

Irradiators  can  produce  ozone  in 
concentrations  exceeding  those 
permitted  by  regulations  of  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  at  29  CFR 
1910.1000,  "Air  Contaminants." 
Nitrogen  oxides  can  also  be  produced, 
although  concentrations  would  not  be 
expected  to  exceed  OSHA's  limits.  To 
control  these  noxious  gases,  irradiatora 
with  large  sources  are  typically 
equipped  with  ventilation  systems  to 
exhaust  the  gases  before  personnel 
entry. 

OSHA  regulates  exposure  to  ozone 
and  other  noxious  gases  in  the 
workplace,  and  the  U.S.  Environmental 
Protection  Agency  regulates  emissions 
offsite.  If  NRC  personnel  note  a  problem 
with  noxious  gases  at  an  irradiator 
during  inspection,  the  NRC  will  notify 
OSHA  of  tne  problem  under  the  terms 
of  a  "Memorandum  of  Understanding 
Between  the  Nuclear  Regulatory 
Commission  and  the  Occupational 
Safety  and  Health  Administration; 
Worker  Protection  at  NRC-Licensed 
Facilities"  (53  FR  43590;  October  31. 
1988). 
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f  .  Use  ofHEPA  Filters 

A  comment  was  made  that  the  air 
exhaust  ducts  from  the  radiation  room 
should  be  equipped  with  HEPA  (high 
efficiency  particulate  absolute)  filters  to 
prevent  ue  spread  of  contamination  in 
case  of  a  leaking  source.  The  NRC  has 
decided  that  HH*A  filters  are  not . 
necessary  at  irradiators  to  protect  health 
and  safety.  The  comment  was  made  in 
the  context  x>f  the  leaking  cesiimi-137 
WESF  source  that  occurred  in  Georgia 
in  1988.  However,  the  NRC  has  decided 
that  WESF  sources  should  not  be  used 
in  irradiators,  and  cobalt-60  is  used  in 
a  far  less  dispersible  form.  In  addition, 
in  the  Georgia  accident  there  was  little 
escape  of  cesium-137  from  the  building 
and  no  known  dose  to  the  public  Thus, 
the  Georgia  accident  would  support  the 
view  that  HEPA  filters  are  not 
necessary. 

VI.  Agreement  State  Compatibility 

The  rule  is  a  matter  of  compatibility 
between  the  NRC  and  the  Agreement 
States,  thereby  providing  consistency 
between  Federal  and  State  safety 
requirements.  This  rule  is  assigned  a 
level  of  compatibility  which  would 
allow  the  Agreement  States  to  adopt 
additional  requirements  based  on  local 
concerns  or  experience. 

VII.  Finding  of  No  Significant 
Environmental  Impact:  Availability 

The  Commission  has  determined 
under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  subpart  A 
of  10  CFR  part  51,  that  this  rule  is  not 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment,  and  Uierefore  an 
environmental  impact  statement  is  not 
required.  The  action  codifies  in  a  rule 
the  licensing  requirements  and  policies 
on  irradiators,  llie  issue  in  this  action 
is  not  whether  to  Ucense  or  permit  the 
operation  of  irradiators.  This  action 
concerns  whether  to  codify  the  radiation 
safety  requirements  for  irradiators  in  a 
regulation  or  whether  to  take  no  action 
and  thus  continue  to  license  irradiators 
on  a  case-by-case  basis.  This  action  is 
directed  to  improving  the  regulatory, 
licensing,  inspection,  and  enforcement 
framework  relating  to  these  irradiators 
and  will  not  affect  the  quality  of  the 
human  environment.  The 
environmental  assessment  and  finding 
of  no  significant  impact  on  which  this 
determination  is  based  are  available  for 
inspection  at  the  NRC  PubUc  Document 
Room,  2120  L  Street  NW.  (Lower  Level), 
Washington,  DC.  Single  copies  are 
available  vdthout  charge  upon  written 
request  from  Distribution  Section,  Office 


of  Information  Resources  Management, 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555. 

Vm.  Paperwork  Reduction  Act 
Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Bucket 
approval  niunber  3150-0158. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  750  hours  per  year  per  licensee, 
including  the  time  required  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed  and  reviewing  the 
collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Information  and  Records 
Management  Branch  (MNBB-7714), 
U.S.  Nuclear  Regulatory  Conmiission. 
Washington,  DC  20555;  and  to  the  Desk 
Officer,  Office  of  Information  and 
Regulatory  ARiairs,  NEOB-3019.  (3150- 
0158),  Office  of  Management  and 
Budget,  Washington.  DC  20503. 

IX.  Regulatory  Analjrsis 

The  Commission  has  prepared  a 
regulatory  analysis  on  this  regulation. 
The  analysis  examines  the  costs  and 
benefits  of  the  requirements  in  the  rule. 
Tne  analysis  is  available  for  inspection 
in  the  NRC  Public  Document  Room, 
2120  L  Street  NW.  (Lower  Level). 
Washington,  DC.  Single  copies  of  the 
analysis  may  be  obtained  without 
charge  upon  written  request  bom: 
Distribution  Section,  Office  of 
Administration,  USNRC,  Washington, 
DC  20555. 

X.  Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  605(b), 
the  Commission  certifies  that  this  rule 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Currently,  there  are  roughly  70  to  80 
irradiators  that  are  covered  by  the  rule. 
Of  those  irradiators,  there  are  currently 
about  40  irradiators  in  the  U.S.  with 
sources  greater  thanfixlO*'  becquerels 
(250,000  curies)  up  to  a  maximum  of 
l.lxlO**  becquerels  (30,000,000  curies). 
Several  additional  irradiators  are  either 
imder  construction  or  proposed  for 
construction  in  Agreement  States.  In 
addition,  there  are  irradiators  with 
sources  smaller  than  9x10*'  becquerels 
(250,000  curies)  that  would  be  subject  to 


the  rule.  Thus,  the  total  number  of 
facilities  affected  by  the  rule  is  roughly 
70  to  80. 

The  NRC  currently  defines  a  small 
business  as  a  business  having  less  than 
$3.5  million  in  annual  receipts.  Some  of 
the  licensees  that  are  affected  by  this 
rule  might  be  small  entities.  However, 
the  actual  financial  impacts  of  the  rule 
are  quite  small.  A  survey  of  irradiators 
performed  for  the  previously  mentioned 
Regulatory  Analysis  Indicated  that,  with 
minor  exceptions,  all  surveyed  licensees 
are  in  oompliance  with  most  of  the 
requirements  of  the  rule.  The  rule 
contains  options  such  that  the  six 
licensees  found  not  to  be  in  full 
compliance  with  the  requirements  could 
limit  their  incremental  costs  to  $5,000 
or  less,  estimated  as  part  of  the 
previously  mentioned  Regulatory 
Analysis.  These  costs  are  not  considered 
significant. 

Thus,  the  rule  will  not  impose  a 
significant  economic  impact  on  small 
entities,  as  defined  in  the  Regulatory 
Flexibility  Act  of  1980,  because  the 
requiremmts  do  not  substantially  differ 
from  current  Ucensing  requirements. 

XL  Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule,  10  CFR  50.109.  does  not 
apply  to  this  proposed  rule  and 
therefore  that  a  b«ckfit  analysis  is  not 
required  for  this  rule.  The  rule  does  not 
involve  any  provisions  that  would 
impose  backfits  as  defined  in  10  CFR 
50.109(a)(1). 

ListofSiib|ectt 

10  CFR  Part  19 

Criminal  penalty,  Environmental 
protection.  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Occupational 
safety  and  health.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements,  Sex  discrimination. 

10  CFR  Part  20 

Byproduct  material.  Criminal  penalty, 
Licensed  material.  Nuclear  materials, 
Nuclear  power  plants  and  reactors. 
Occupational  safety  and  health. 
Packaging  and  containers.  Radiation 
protection.  Reporting  and  recordkeeping 
requirements,  Source  material.  Special 
nuclear  material.  Waste  treatment  and 
disposal. 

10  CFR  Part  30 

Byproduct  material.  Criminal  penalty. 
Government  contracts. 
Intergovernmental  relations.  Isotopes, 
Nuclear  materials,  Radiation  protection. 
Reporting  and  recordkeeping 
requirements. 
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10CFRPart36 

Byproduct  material.  Criminal  penalty. 
Nuclear  materials.  Reporting  and 
recordkeeping  requirements.  Scientific 
equipment.  Security  measures. 

10  CFR  Part  40 

Criminal  penalty,  Government 
contracts.  Hazardous  materials — 
transportation.  Nuclear  materials. 
Reporting  and  recordkeeping 
requirements.  Source  material. 
Uranium. 

10  CFR  Part  51 

Administrative  practice  and 
procedure.  Environmental  impact 
statement.  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Reporting 
and  reawdkeeping  requirements. 

10  cm  Part  70 

Criminal  penalty.  Hazardous 
materials — transportation.  Material 
control  and  accounting.  Nuclear 
materials.  Packaging  and  containers. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements,  Scientific 
equipment,  Security  measures,  Special 
nuclear  material. 

10  CFR  Part  170 

Byproduct  material.  Non-payment 
penalty,  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Source 
material.  Special  nuclear  material. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C  552  and  553. 
the  NRC  is  adopting  10  CFR  part  36  and 
making  the  conforming  amendments  to 
10  CFR  parts  19,  20,  30, 40.  51.  70.  and 
170  as  follows. 

1.  Part  36  is  added  to  10  CFR  chapter 
I  to  read  as  follows: 

PART  3fr-lJCENSES  AND  RADIATION 
SAFETY  REQUIREMENTS  FOR 
IRRADIATORS 

Subpart  A— General  Provtelone 


Subpart  C— Design  and  Performance 
Raquirements  for  Irradtetors 

36.21  Perfonnance  criteria  for  sealed 

sources. 

36.23  Access  control. 

36.25  Shielding. 

36.27  Fire  protection. 

36.29  Radiation  monitors. 

36.31  Control  of  source  movement 

36.33  Irradiator  pools. 

36.35  Source  rack  protection. 

36.37  Power  failures. 

36.39  Design  requirements. 

36.41  Construction  monitoring  and 

acceptance  testing. 

Subpart  D—Operstion  of  irradlaters 

36.51 
36.53 
36.55 
36.57 
36.59 
36.61 
36.63 
36.65 
36.67 


S«c 

36.1 

36.2 

36.5 

36.8 


Purpose  and  scope. 
Definitions. 
Interpretations. 

Information  collection  requirements: 
0MB  approval. 

Subpart  B—SpacMc  Ueenaing 
Roqukamenta 

36.11    Application  for  a  specific  Ucenaa. 
36.13    Specific  licenses  for  tmdiatofs. 

36.15  Start  of  constructiao. 

36.17    Applications  for  exemptiaos. 

36.16  Request  for  written  statements. 


Training. 

Operating  and  emergency  procedures. 

Personnel  monitoring. 

Radiation  surveys. 

Detection  of  leaking  sources. 

Inspection  and  maintenance. 

Pool  water  purity. 

Attendance  during  operation. 

Entering  and  leaving  the  radiation 
room. 
36.69    Irradiation  of  explosive  or  flammable 
materials. 

Subpart  E—Reeorda 

36.81    Records  and  retention  periods. 
36.83    Reports. 

Subpart  F— Enforcement 

36.91    Violations. 

36.93    Criminal  penalties. 

Authority:  Sees.  81.  82. 161, 182. 183. 186, 
68  Stat.  935.  948,  953.  954.  955.  as  amended. 
sec.  234.  83  Stat.  444.  as  amended  (42  U.S.C 
2111.  2112,  2201.  2232.  2233.  2236.  2282); 
sees.  201.  as  amended,  202.  206. 88  Stat.     . 
1242.  as  amended.  1244, 1246  (42  U.SC 
5841.5842,5846). 

Subpart  A— General  Provisiofta 

136.1    Purpoae  and  scope. 

(a)  This  part  contains  requirements  for 
the  issuance  of  a  license  authorizing  the 
use  of  sealed  sources  containing 
radioactive  materials  in  irradiators  used 
to  irradiate  objects  or  materials  using 
gamma  radiation.  This  part  also 
contains  radiation  safety  requirements 
for  operating  irradiators.  The 
requirements  of  this  part  are  in  addition 
to  other  requirements  of  this  chapter.  In 
particular,  the  provisions  of  parts  19,  20, 
21,  30.  71, 170,  and  171  of  this  chapter 
apply  to  applications  and  hcenses 
subject  to  this  part.  Nothing  in  this  part 
relieves  the  licensee  from  complying 
with  other  applicable  Federal.  State  and 
local  regulations  governing  the  siting, 
zoning,  land  use,  and  building  code 
reauirements  for  industrial  fecilities. 

(o)  The  regulations  in  this  part  apply 
to  panoramic  irradiators  that  have  either 
dry  or  wet  storage  of  the  radioactive 
sealed  sources  and  to  underwater 
irradiators  in  which  both  the  source  and 
the  product  being  irradiated  are  under 


water.  Irradiators  whose  dose  rates 
exceed  5  grays  (500  rads)  per  hour  at  1 
meter  from  the  radioactive  sealed 
sources  in  air  or  in  water,  as  applicable 
for  the  Irradiator  type,  are  covered  by 
this  part 

(c)  The  regulations  in  this  part  do  not 
apply  to  self-contained  dry-source- 
storage  irradiators  (those  in  which  both 
the  fource  and  the  area  subject  to 
irradiation  are  contained  within  a 
device  and  are  not  accessible  by 
personnel),  medical  radiology  or 
teletherapy,  radiography  (the  irradiation 
of  materials  for  nondestructive  testing 
purposes),  gauging,  or  open-field 
(agricultural)  irradiations. 

136.2    Definitions. 

Annually  means  either  (1)  at  intervals 
not  to  exceed  1  year  or  (2)  once  per  year, 
at  about  the  same  time  each  year  (plus 
or  minus  1  month). 

Doubly  encapsulated  sealed  source 
means  a  sealed  source  in  which  the 
radioactive  material  is  sealed  within  a 
capsule  and  that  capsule  is  sealed 
within  another  capsule. 

Irradiator  means  a  facility  that  uses 
radioactive  sealed  sources  for  the 
irradiation  of  objects  or  materials  and  in 
which  radiation  dose  rates  exceeding  5 
grays  (500  rads)  per  hour  exist  at  1 
meter  from  the  sealed  radioactive 
sources  in  air  or  water,  as  applicable  for 
the  irradiator  type,  but  does  not  include 
irradiators  in  which  both  the  sealed 
source  and  the  area  subject  to 
irradiation  are  contained  within  a 
device  and  are  not  accessible  to 
personnel. 

Inadiator  operator  means  an 
individual  who  has  successfully 
completed  the  training  and  testing 
described  in  §  36.51  and  is  authorized 
by  the  terms  of  the  license  to  operate  the 
irradiator  without  a  supervisor  present 

Panoramic  dry-source-storage 
irradiator  means  an  irradiator  in  which 
the  irradiations  occiu  in  air  in  areas 
potentially  accessible  to  personnel  and 
in  which  the  sources  are  stored  in 
shields  made  of  solid  materials.  The 
term  Includes  beam-type  dry-source- 
storage  irradiators  in  which  only  a 
narrow  beam  of  radiation  is  produced 
for  performing  irradiations. 

Panoramic  irradiator  means  an 
irradiator  in  which  the  irradiations  are 
done  in  air  in  areas  potentially 
accessible  to  personnel.  The  term 
includes  beam-type  irradiators. 

Panoramic  wet-source-storage 
irradiator  means  an  irradiator  in  which 
the  irradiations  occur  in  air  in  areas 
potentially  accessible  to  personnel  and 
in  which  the  sources  are  stored  under 
water  in  a  storage  pool. 
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Pool  irradiator  means  any  irradiator  at 
which  the  sources  are  stored  or  used  in 
a  pool  of  water  including  panoramic 
wet-source-storage  irradiators  and 
underwater  irradiators. 

Induct  conveyor  system  means  a 
system  for  moving  the  product  to  be 
irradiated  to,  from,  and  within  the  area 
where  irradiation  takes  place. 

Radiation  room  means  a  shielded 
room  in  which  irradiations  take  place. 
Underwater  irradiators  do  not  have 
radiation  rooms. 

Radiation  safety  officer  means  an 
individual  with  responsibiUty  for  the 
overall  radiation  safety  program  at  the 
facility. 

Sealed  source  means  any  byproduct 
material  that  is  used  as  a  source  of 
radiation  and  is  encased  in  a  capsule 
designed  to  prevent  leakage  or  escape  of 
the  byproduct  material. 

Seismic  area  means  any  area  where 
the  probability  of  a  horizontal 
acceleration  in  rock  of  more  than  0.3 
times  the  acceleration  of  gravity  in  250 
years  is  greater  than  10  percent,  as 
designated  by  the  U.S.  Geological 
Survey. 

Underwater  irradiator  means  an 
irradiator  in  which  the  sources  always 
remain  shielded  under  water  and 
humans.do  not  have  access  to  the  sealed 
sources  or  the  space  subject  to 
irradiation  without  entering  the  pool. 

136.5    IntMrprvtation*. 

Except  as  specifically  authorized  by 
the  Commission  in  writing,  no 
interpretation  of  the  meaning  of  the 
regulations  in  this  part  by  any  officer  or 
employee  of  the  Commission,  other  than 
a  written  interpretation  by  the  General 
Counsel,  will  be  recognized  to  be 
binding  upon  the  Commission. 

§36.8    Information  collection 
requtrwnants:  OMB  approval. 

(a)  The  Nuclear  Regulatory 
Commission  has  submitted  the 
information  collection  requirements 
contained  in  this  part  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  as  required  by  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.).  OMB  has  approved  the 
information  collection  requirements 
contained  in  this  part  under  control 
number  3150-0158. 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§  36.11.  36.13, 
36.17.  36.19.  36.21(a)(1).  36.81.  and 
36.83. 

(c)  This  part  contains  information 
collection  requirements  in  addition  to 
those  approved  under  the  control 
number  specified  in  paragraph  (a)  of 
this  section  These  information 


collection  requirements  and  the  control 
numbers  under  which  they  are 
approved  are  as  follows: 

(1)  In  §  36.11.  NRC  Form  313  is 
approved  imder  control  number  3150- 
0120. 

(2)  [Reserved] 

Subpart  B— Specific  Licensing 
Requirements 

136.11    Application  for  a  spacHic  licanaa. 
A  person,  as  defined  in  S  30.4  of  this 
chapter,  may  file  an  application  for  a 
specific  license  authorizing  the  use  of 
sealed  sources  in  an  irradiator  on  Form 
NRC  313.  "Application  for  Material 
License."  Each  application  for  a  license, 
other  than  a  license  exempted  from  part 
170  of  this  chapter,  must  be 
accompanied  by  the  fee  prescribed  in 
§  170.31  of  this  chapter.  The  application 
and  one  copy  must  be  sent  to  die 
appropriate  NRC  Regional  Office  listed 
in  Appendix  D  to  pari  20  of  this  chapter. 

136.13    Specific  Ncanaaa  for  irradiators. 

The  Commission  will  approve  an 
application  for  a  specific  license  for  the 
use  of  Ucensed  material  in  an  irradiator 
if  the  applicant  meets  the  requirements 
contained  in  this  section. 

(a)  The  applicant  sjiall  satisfy  the 
general  requirements  specified  in 
§  30.33  of  this  chapter  and  the 
requirements  contained  in  this  part. 

(d)  The  application  must  desoibe  the 
training  provided  to  irradiator  operators 
including — 

(1)  Classroom  training: 

(2)  On-the-job  or  simulator  training; 

(3)  Safiety  reviews; 

(4)  Means  employed  by  the  applicant 
to  test  each  operator's  understanding  of 
the  Commission's  regulations  and 
licensing  requirements  and  the 
irradiator  operating  and  emergency 
procedures;  and 

(5)  Minimum  training  and  experience 
of  persoimel  who  may  provide  training. 

(c)  The  application  must  include  an 
outline  of  tne  written  operating  and 
emergency  procedures  listed  in  §  36.53 
that  describes  the  radiation  safety 
aspects  of  the  procedures. 

(d)  The  application  must  describe  the 
organizational  structure  for  managing 
the  irradiator,  specifically  the  radiation 
safety  responsibilities  and  authorities  of 
the  radiation  safety  officer  and  those 
management  personnel  who  have 
important  ramation  safety 
responsibilities  or  authorities.  In 
particular,  the  application  must  specify 
who,  within  the  management  structure, 
has  the  authority  to  stop  unsafe 
operations.  The  application  must  also 
describe  the  training  and  experience 
required  for  the  position  of  radiation 
safety  officer. 


(e)  The  application  must  include  a 
description  of  the  access  control 
systems  required  by  §  36.23,  the 
radiation  monitors  required  by  $  36.29. 
the  method  of  detecting  leaking  sources 
required  by  §  36.59  including  tJbe 
sensitivity  of  the  method,  and  a  diagram 
of  the  faciUty  that  shows  the  locations 
of  all  required  interlocks  and  radiation 
monitors. 

(f)  If  the  applicant  intends  to  perform 
leak  testing  of  dry-source-storage  sealed 
sources,  the  applicant  shall  establish 
procedures  for  leak  testing  and  submit 
a  description  of  these  procedures  to  the 
Commission.  The  description  must 
include  the — 

(1)  Instruments  to  be  used: 

(2)  Methods  of  performing  the 
analysis:  and 

(3  J  Pertinent  experience  of  the 
individual  who  analyzes  the  samples. 

(g)  If  licensee  personnel  are  to  load  or 
unload  sources,  the  applicant  shall 
describe  the  qualifications  and  training 
of  the  personnel  and  the  procedures  to 
be  used.  If  the  applicant  intends  to 
contract  for  source  loading  or  unloading 
at  its  fecility.  the  loading  or  imloading 
must  be  done  by  an  organization 
specifically  authorized  by  the 
Commission  or  an  Agreement  State  to 
load  or  imload  irradiator  sources. 

(h)  The  applicant  shall  describe  the 
inspection  and  maintenance  checks, 
includins  the  frequency  of  the  checks 
required  by  §  36.61. 

I36.1S    Start  of  eonalructlen. 

The  applicant  may  not  begin 
construction  of  a  new  irradiator  prior  to 
the  submission  to  NRC  of  both  an 
application  for  a  license  for  the 
irradiator  and  the  fee  required  by 
§  170.31.  As  used  in  this  section,  the 
term  "construction"  includes  the 
construction  of  any  portion  of  the 
permanent  irradiator  structiire  on  the 
site  but  does  not  include:  Engineering 
and  design  work,  purchase  of  a  site,  site 
surveys  or  soil  testing,  site  preparation, 
site  excavation,  construction  of 
warehouse  or  auxiliary  structures,  and 
other  similar  tasks.  Any  activities 
undertaken  prior  to  the  issuance  of  a 
license  are  entirely  at  the  risk  of  the 
applicant  and  have  no  bearing  on  the 
issuance  of  a  license  with  respect  to  the 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended,  and  rules, 
regulations,  and  orders  issued  under  the 
Act 

f  36.1 7    Applicationa  for  axamptiona. 

(a)  The  Commission  may,  upon 
application  of  any  interested  person  or 
up>on  its  own  initiative,  grant  any 
exemptions  bom  the  requirements  in 
this  part  that  it  determines  are 
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authorized  by  law  and  will  not  endanger 
life  or  property  or  the  common  defense 
and  security  and  are  otherwise  in  the 
public  interest. 

(b)  Any  application  for  a  license  or  for 
amendment  of  a  license  authorizing  use 
of  a  teletherapy-type  unit  for  irradiation 
of  materials  or  objects  may  include 
proposed  alternatives  for  the 
requirements  of  this  part.  The 
Commission  will  approve  the  proposed 
alternatives  if  the  applicant  provides 
adequate  rationale  for  the  proposed 
alternatives  and  demonstrates  that  they 
are  likely  to  provide  an  adequate  level 
of  safety  for  woricers  and  the  public. 

§36.19    RcquMt  for  written  staAenMnte. 

(a)  After  the  filing  of  the  original 
application,  the  Commission  may 
request  further  information  necessary  to 
enable  the  Commission  to  determine 
whether  the  application  should  be 
granted  or  denied. 

(b)  Each  license  is  issued  with  the 
condition  that  the  licensee  will,  at  any 
time  before  expiration  of  the  license, 
upon  the  Commission's  request,  submit 
written  statements  to  enable  the 
Commission  to  determine  whether  the 
license  should  be  modified,  suspended, 
or  revoked. 

Subpart  C— Oaaign  artd  ParformafiM 
Raquiramanta  for  Irradlatora 

§ 36.21    Peifuiiiiance  cilleile  for  seeled 


(a)  Requirements.  Sealed  soiirces 
installed  after  July  1, 1993: 

(1)  Must  have  a  certificate  of 
registration  issued  under  10  CFR  32.210; 

(2)  Must  be  doubly  encapsulated: 

(3)  Must  use  radioactive  material  that 
is  as  nondispersible  as  practical  and  that 
is  as  insoluble  as  practical  if  the  source 
is  used  in  a  wet-source-storage  or  wet- 
source-change  irradiator, 

(4)  Must  be  encapsulated  in  a  material 
resistant  to  general  corrosion  and  to 
localized  corrosion,  such  as  316L 
stainless  steel  or  other  material  with 
eqmvalent  resistance  if  the  sources  are 
for  use  in  irradiator  pools;  and 

(5)  In  prototype  testing  of  the  sealed 
source,  must  have  been  leak  tested  and 
found  leak-free  after  each  of  the  tests 
described  in  paragraphs  (b)  through  (g) 
of  this  section. 

(b)  Temperature.  The  test  source  must 
be  held  at  -  40°C  for  20  minutes.  600*t: 
for  1  hour,  and  then  be  subjected  to  a 
thermal  shock  test  with  a  temperature 
drop  fit»m  600*t:  to  20^  within  15 
seconds. 

(c)  Pressure.  The  test  source  must  be 
twice  subjected  for  at  least  5  minutes  to 
an  external  pressure  (absolute)  of  2 
million  newtons  per  square  meter. 


(d)  Impact.  A  2-kilognun  steel  weight. 
2.5  centimeters  in  diameter,  must  be 
dropped  from  a  height  of  1  meter  onto 
the  test  source. 

(e)  Vibration.  The  test  source  must  be 
subjected  3  times  for  10  minutes  each  to 
vibrations  sweeping  from  25  hertz  to 
500  hertz  vrith  a  peak  ampUtude  of  5 
times  the  acceleration  of  gravity.  In 
addition,  each  test  source  must  be 
vibrated  for  30  minutes  at  each  resonant 
freouency  foimd. 

(fj  Puncture.  A  50-gram  weight  and 

Ein.  Q.3-centimeter  pin  diameter,  must 
B  dropped  from  a  height  of  1  meter 
onto  the  test  source. 

(g)  Bend.  If  the  length  of  the  soxirce  is 
more  than  15  times  larger  than  the 
minimum  cross-sectional  dimension, 
the  test  source  must  be  subjected  to  a 
force  of  2000  newtons  at  its  center 
eqmdistant  from  two  support  cylinders, 
the  distance  between  which  is  10  times 
the  minimum  cross-sectional  dimension 
of  the  source. 

136.23   Acceae  eonlroL 

(a)  Each  entrance  to  a  radiation  room 
at  a  panoramic  irradiator  must  have  a 
door  or  other  physical  barrier  to  prevent 
inadvertent  entry  of  personnel  if  the 
sources  are  not  in  the  shielded  position. 
Product  conveyor  systems  may  serve  as 
barriers  as  long  as  they  reliably  and 
consistently  function  as  a  barrier.  It 
must  not  be  possible  to  move  the 
sources  out  of  their  shielded  (>osition  if 
the  door  or  barrier  is  open.  Opening  the 
door  or  barrier  while  the  sources  are 
exposed  must  cause  the  sources  to 
return  promptly  to  their  shielded 
position.  The  personnel  entrance  door 
or  barrier  must  have  a  lock  that  is 
operated  by  the  same  key  used  to  move 
the  sources.  The  doors  and  barriers  must 
not  prevent  any  individual  in  the 
radiation  room  from  leaving. 

(b)  In  addition,  each  entrance  to  a 
radiation  room  at  a  panoramic  irradiator 
must  have  an  independent  backup 
access  control  to  detect  personnel  entry 
while  the  sources  are  exposed. 
Detection  of  entry  while  the  sources  are 
exposed  must  cause  the  sources  to 
return  to  their  fiiUy  shielded  position 
and  must  also  activate  a  visible  and 
audible  alarm  to  make  the  individual 
entering  the  room  aware  of  the  hazard. 
The  alarm  must  also  alert  at  least  one 
other  individual  who  is  onsite  of  the 
entry.  That  individual  shall  be  trained 
on  how  to  respond  to  the  alarm  and 
prepared  to  promptly  render  or  summon 
assistance. 

(c)  A  radiation  monitor  must  be 
provided  to  detect  the  presence  of  higb 
radiation  leyels  in  the  radiation  room  of 
a  panoramic  irradiator  before  personnel 
entry.  The  monitor  must  be  integrated 


%vith  personnel  access  door  locks  to 

()revent  room  access  when  radiation 
evels  are  high.  Attempted  personnel 
entry  while  the  monitor  measures  high 
radiation  levels,  must  activate  the  alarm 
described  in  paragraph  (b)  of  this 
section.  The  monitor  may  be  located  in 
the  entrance  (normally  referred  to  as  the 
maze)  but  not  in  the  direct  radiation 
beam. 

(d)  Before  the  sources  move  from  their 
shielded  position  in  a  panoramic 
irradiator,  the  source  control  must 
automatically  activate  conspicuous 
visible  and  audible  alarms  to  alert 
people  in  the  radiation  room  that  the 
sources  will  be  moved  from  their 
shielded  position.  The  alarms  must  give 
individuals  enough  time  to  leave  the 
room  before  the  sources  leave  the 
shielded  position. 

(e)  Each  radiation  room  at  a 
panoramic  irradiator  must  have  a  clearly 
visible  and  readily  accessible  control 
that  would  allow  an  individual  in  the 
room  to  make  the  sources  return  to  their 
fully  shielded  position. 

(fj  Each  radiation  room  of  a 
panoramic  irradiator  must  contain  a 
control  that  prevents  the  sources  from 
moving  from  the  shielded  position 
unless  the  control  has  been  activated 
and  the  door  or  barrier  to  the  radiation 
room  has  been  closed  within  a  preset 
time  after  activation  of  the  control. 

(g)  Each  entrance  to  the  radiation 
room  of  a  panoramic  irradiator  and  each 
entrance  to  the  area  within  the 
personnel  access  barrier  of  an 
imderwater  irradiator  must  have  a  sign 
bearing  the  radiation  symbol  and  the 
words.  "Caution  (or  danger)  radioactive 
material."  Panoramic  irradiators  must 
also  have  a  sign  stating  "High  radiation 
area,"  but  the  sign  may  be  removed, 
covered,  or  otherwise  made  inoperative 
when  the  sources  are  fully  shielded. 

(h)  If  the  radiation  room  of  a 
panoramic  irradiator  has  roof  plugs  or 
other  movable  shielding,  it  must  not  be 
possible  to  operate  the  irradiator  imless 
the  shielding  is  in  its  proper  location. 
This  requirement  may  be  met  by 
interlocks  that  prevent  operation  if 
shielding  is  not  placed  properly  or  by  an 
operating  procedure  requiring 
inspection  of  shielding  before  operating. 

(i)  Underwater  irradiators  must  have  a 
personnel  access  barrier  aroimd  the  pool 
which  must  be  locked  to  prevent  access 
when  the  irradiator  is  not  attended. 
Only  operators  and  facility  management 
may  have  access  to  keys  to  the 
personnel  access  barrier.  There  must  be 
an  intrusion  alarm  to  detect 
unauthorized  entry  when  the  personnel 
access  barrier  is  locked.  Activation  of 
the  intrusion  alarm  must  alert  an 
individual  (not  necessarily  onsite)  who 
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is  prepared  to  respond  or  summon 
assistancei  j 

§36.2S    ShWdinft. 

(a)  Tbe  radiation  dose  rale  in  areas 
that  are  narmally  occupied  doling 
operation  of  a  panoramic  iiradiatOT  may 
not  exceed  0.02  miUisievert  (2 
millirems)  per  houi  at  any  location  30 
centimeters  or  more  from  tbe  wall  of  tbe 
room  when  the  sources  are  exposed. 
The  dose  rate  m\ist  be  averaged  over  an 
acea  not  to  exceed  100  square 
centimeters  having  no  linear  dimension 
greater  than  20  cm.  Areas  wh»e  the 
radiation  dose  rate  exceeds  0.02 
miUisievert  (2  millirems)  per  hour  must 
be  locked,  roped  ofT,  or  posted. 

(b)  The  radiation  dose  at  30 
centimeters  over  the  edge  of  the  pool  of 
a  pool  irradiator  may  not  exceed  0.02 
miUisievert  (2  millirems)  per  hour  when 
the  sources  are  in  tbe  fuUy  shielded 
position. 

(c)  The  radiation  dose  rate  at  1  meter 
from  the  shield  of  a  dry-source-storage 
panoramic  irradiator  when  the  source  is 
shielded  nuy  not  exceed  0.02 
miUisievert  (2  miUirems)  per  hour  and 
at  5  centimeters  from  the  shield  may  not 
exceed  0.2  miUisievert  (20  millirems) 
per  hour. 

§36.27    Fira  protection. 

(a)  The  radiation  room  at  a  panoramic 
irradiator  must  have  heat  and  smoke 
detectors.  The  detectors  must  activate 
an  audible  alarm.  The  alarm  must  be 
capable  of  alerting  a  person  who  is 
prepared  to  summon  assistance 
promptly.  The  sources  must 
automaticaUy  become  fully  shielded  if  a 
fire  is  detected. 

(b)  The  radiation  room  at  a  panoramic 
irradiator  must  be  equipped  with  a  fire 
extinguishii^  system  capable  of 
extinguishing  a  fire  without  the  entry  of 
personnel  into  the  room.  The  system  for 
the  radiation  room  must  hare  a  shut-off 
valve  to  control  flooding  into 
unrestricted  areas. 

§36.29    Radiatton  monitor*. 

(a)  Irradiators  with  automatic  product 
conveyor  systems  must  have  a  radiation 
monitor  with  an  audible  alarm  located 
to  detect  loose  radioactive  sources  that 
are  carried  toward  the  product  exit.  If 
the  monitor  detects  a  soxuce,  an  alarm 
must  sound  and  product  conveyors 
must  stop  automatically.  The  alarm 
must  be  capable  of  alerting  an 
individual  in  the  facihty  who  is 
prepared  to  summon  assistance. 
Undenretet  irradiaton  in  whidi  the 
product  moves  witfafin  aD  enckwed 
stationary  tube  are  eoempt  from  the 
requiieeoents  td  tiu&  paragraph. 


(b)  Underwater  irradiators  that  are  not 
in  a  shielded  radiation  room  must  hare 
a  radiation  monitor  over  die  pool  to 
detect  abnormal  radiation  levels.  The 
monitor  must  have  an  audible  alarm  and 
a  vi»bie  indicator  at  entrances  to  the 
personnel  access  barrier  around  tbe 
pool.  The  audible  alarm  may  hare  a 
mffiiual  shut -off.  Tbe  alarm  must  be 
capable  of  alerting  an  individual  who  is 
prepared  to  respond  promptly. 

§36.31    Control  o(  aeurc*  movaMMoL 

(a)  The  mechanism  that  moves  die 
sources  of  a  panoramic  irradiator  must 
require  a  key  to  actuate.  Actuation  of  the 
medianism  must  cause  aa  audible 
signal  to  indicate  that  the  sources  are 
leaving  the  shielded  position.  Only  one 
key  may  be  in  use  at  any  time,  and  only 
operators  or  facility  management  may 
possess  it.  The  key  must  be  attached  to 

a  portable  radiation  survey  meter  by  a 
chain  or  cable.  The  lock  for  source 
control  must  be  designed  so  diat  the  key 
may  not  be  ronoved  if  the  sources  are 
in  an  unshielded  position.  The  door  to 
the  radiation  room  must  require  the 
same  key. 

(b)  The  coDsole  of  a  panoraaaic 
irradiator  must  have  a  source  posittoo 
indicator  that  indicates  when  the 
sources  are  in  the  fully  shielded 
position,  when  they  are  in  transit,  and 
when  the  sources  are  exposed. 

(c)  The  control  console  of  a  panoramic 
irradiator  must  have  a  control  that 
promptly  retiuns  the  sources  to  the 
shielded  position. 

(d)  Each  control  for  a  panoramic    . 
irradiator  mast  be  clearly  marked  as  to 
its  function. 

§36.33    IrradiatOT pools. 

(a)  For  Ucenses  initially  issued  after 
July  1, 1993,  irradiator  pools  must 
either 

(1)  Have  a  water-tight  stainless  steel 
Kner  or  a  liner  metallurgically 
compatible  with  othw  components  in 
the  pool;  ot 

(2)  Be  constructed  so  that  there  is  a 
low  likriibood  of  substantial  leakage 
and  have  a  surface  designed  to  faciKtate 
decontamination,  In  either  case,  the 
licensee  shall  have  a  method  to  safely 
store  the  sources  during  repairs  of  the 
pool. 

(b)  For  licenses  initially  issued  after 
July  1, 1993,  irradiator  pKJols  must  have 
no  outlets  more  than  0.5  meter  below 
the  norma)  low  water  level  that  could 
allow  water  to  (frain  out  of  the  pool. 
Pipes  that  have  intakes  more  tlun  0.5 
meter  b^ow  tbe  normal  low  water  level 
and  that  could  act  as  si|^on«  must  have 
siphon  breakers  to  prevMit  tfte 
siphoning  of  pool  watCT. 


(c)  A  means  must  be  provided  to 
replenish  water  losses  from  the  pooL 

(dj  A  visible  indicator  must  be 
pnn^ded  in  a  clearly  vistt>}e  location  to 
indicate  if  the  pool  water  level  is  be^onr 
the  normal  low  water  lavd  or  dxive  die 
normal  high  water  level 

(e)  Irradiator  pools  must  be  equipped 
with  a  purification  system  designed  to 
be  capable  of  maintuning  the  water 
during  normal  operation  at  a 
conductivity  of  20  microsiemens  per 
centimeter  or  less  and  with  a  darity  so 
that  the  sources  can  be  seen  clearly. 

(f)  A  physical  barrier,  such  as  a  raiting 
or  cover,  must  be  used  aroimd  or  over 
irradiator  pools  during  normal  operation 
to  prevent  personnel  bom  accidentally 
falling  into  the  pool.  Tbe  barrier  may  be 
removed  during  maintentmce, 
inspection,  and  service  operations. 

(g)  V  long-handled  tools  or  poles  an 
used  in  irrmhator  pools,  the  radiation 
dose  rate  cm  the  handling  areas  of  the 
tools  may  not  exceed  0.02  miUisievert  (2 
millirems)  per  hour. 

§  36.35    Source  rack  pfOtacHen^ 

If  the  product  to  be  irradiated  OKives 
on  a  proiduct  conveyor  system,  the 
source  rack  and  the  mechanism  that 
t..oves  the  rack  must  be  protected  by  a 
barrier  or  giudes  to  prevent  products 
and  product  carriers  from  hitting  or 
touoiing  the  rack  or  mechanism. 

§  36.37    Power  fafluraa. 

(a)  If  electrical  power  at  a  panoramic 
irradiator  is  lost  for  longer  than  10 
seconds,  the  sources  must  automatic^y 
return  to  the  shielded  positicm. 

(b)  The  lock  on  the  door  of  the 
radiation  room  of  a  panoramic  irradiator 
may  xuA  be  deactivated  by  a  power 
EaiUue. 

(c)  Diuing  a  power  faUure,  the  area  of 
any  irradiator  where  sources  are  located 
may  be  eittered  only  when  using  an 
operable  and  calibrated  radiation  survey 
meter. 

{36.39    DseiQn  lequwaewnla. 

Irradiators  whose  construction  begins 
after  |uly  1, 1993,  must  meet  the  design 
reouirements  of  this  section. 

(a)  Shielding.  For  panoramic 
irradiators,  the  licensee  shall  design 
shielding  walls  to  meet  generally 
accepted  building  code  requirements  for 
reinforced  concrete  and  design  the 
walls,  wall  pmietrations,  and 
entranceways  to  meet  the  radiation 
shielding  requirements  of  §  36.25.  If  the 
irradiator  will  use  more  than  2  x  10^' 
becquerels  (5  million  curies)  of  activity, 
the  licensee  shall  evaluate  the  efiects  of 
heating  of  tbe  shielding  walls  by  the 
irradiator  sources. 

(b)  Fotindations.  For  panoramic 
irradiators,  the  licensee  shall  design  the 
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foundation,  with  consideration  given  to 
soil  characteristics,  to  ensure  it  is 
adequate  to  support  the  weight  of  the 
feciliw  shield  walls. 

(c)  Poo7  integrity.  For  pool  irradiators, 
the  licensee  shall  design  the  pool  to 
assure  that  it  is  leak  resistant,  that  it  is 
strong  enough  to  bear  the  weight  of  the 
pool  water  and  shipping  casks,  that  a 
dropped  cask  would  not  Call  on  sealed 
sources,  that  all  outlets  or  pipes  meet 
the  requirements  of  §  36.33(b),  and  that 
metal  components  are  metallurgically 
compatible  with  other  components  in 
the  pool. 

(a)  Water  handling  system.  For  pool 
irradiators,  the  licensee  shall  verify  that 
the  design  of  the  water  purification 
system  is  adequate  to  meet  the 
requirements  of  §  36.33(e).  The  system 
must  be  designed  so  that  water  leaking 
from  the  system  does  not  drain  to 
unrestricted  areas  without  being 
monitored. 

(e)  Radiation  monitors.  For  all 
irradiatore.  the  licensee  shall  evaluate 
the  location  and  sensitivity  of  the 
monitor  to  detect  sources  carried  by  the 
product  conveyor  system  as  required  by 
§  36.29(a).  The  Ucensee  shall  verify  that 
the  product  conveyor  is  designed  to  stop 
before  a  source  on  the  product  conveyor 
would  cause  a  radiation  overexposuro  to 
any  person.  For  pool  irradiators,  if  the 
licensee  uses  radiation  monitore  to 
detect  contamination  under  §  36.59(b). 
the  licensee  shall  verify  that  the  design 
of  radiation  monitoring  systems  to 
detect  pool  contamination  includes 
sensitive  detectors  located  close  to 
where  contamination  is  likely  to 
concentrate. 

(f)  Source  rack.  For  pool  irradiators, 
the  licensee  shall  verify  that  there  are  no 
crevices  on  the  source  or  between  the 
source  and  source  holder  that  would 
promote  corrosion  on  a  critical  area  of 
the  source.  For  panoramic  irradiators, 
the  licensee  shall  determine  that  source 
rack  drops  due  to  loss  of  power  will  not 
damage  the  source  rack  and  that  source 
rack  drops  due  to  failure  of  cables  (or 
alternate  means  of  support)  will  not 
cause  loss  of  integrity  of  sealed  sources. 
For  panoramic  irradiators,  the  licensee 
shall  review  the  design  of  the 
mechanism  that  moves  the  sources  to 
assure  that  the  likelihood  of  a  stuck 
source  is  low  and  that,  if  the  rack  sticks, 
a  means  exists  to  free  it  with  minimal 
risk  to  personnel. 

(g)  Access  control.  For  panoramic 
irradiators,  the  licensee  shall  verify  from 
the  design  and  logic  diagram  that  the 
access  control  system  will  meet  the 

Tirements  of  §  36.23. 
)  Fire  protection.  Fat  panoramic 
irradiatora.  the  Ucensee  shall  verify  that 
the  numbw,  locatioo,  and  spacing  of  the 


smoke  and  heat  detectora  are 
appropriate  to  detect  fires  and  that  the 
detectors  are  protected  from  mechanical 
and  radiation  damage.  The  licensee 
shall  verify  that  the  design  of  the  fire 
extinguishing  system  provides  the 
necessary  discharge  patterns,  densities, 
and  flow  characteristics  for  complete 
coverage  of  the  radiation  room  and  that 
the  system  is  protected  from  mechanical 
and  radiation  damage. 

(i)  Source  return.  For  panoramic 
irradiatore,  the  Ucensee  shall  verify  that 
the  source  rack  will  automatically 
retiun  to  the  fully  shielded  position  if 
offsite  power  is  lost  for  more  than  10 
seconds. 

(j)  Seismic.  For  panoramic  irradiators 
to  be  built  in  seismic  areas,  the  Ucensee 
shall  design  the  reinforced  concrete 
radiation  shields  to  retain  their  integrity 
in  the  event  of  an  earthquake  by 
designing  to  the  seismic  requirements  of 
an  appropriate  source  such  as  American 
Concrete  Institute  Standard  AQ  318-89, 
"Building  Code  Requirements  for 
Reinforced  Concrete,"  Chapter  21, 
"Special  Provisions  for  Seismic 
Design,"  or  local  building  codes,  if 
durent. 

(k)  Wiring.  For  panoramic  irradiators, 
the  licensee  shaU  verify  that  electrical 
wiring  and  electrical  equipment  in  the 
radiation  room  are  selected  to  minimize 
failures  due  to  prolonged  exposiue  to 
radiation. 

136.41    Construction  monitoring  and 
acceptanc*  tasting. 

The  requirements  of  this  section  must 
be  met  for  irradiatora  whose 
construction  begins  after  July  1. 1993. 
The  requirements  must  be  met  prior  to 
loading  sources. 

(a)  Shielding.  For  panoramic 
irradiatora.  the  Ucensee  shall  monitor 
the  construction  of  the  shielding  to 
verify  that  its  construction  meets  design 
specifications  and  generally  accepted 
building  code  requirements  for 
reinforced  concrete. 

(b)  Foundations.  For  panoramic 
irradiatora,  the  licensee  shall  monitor 
the  construction  of  the  foundations  to 
verify  that  their  construction  meets 
design  specifications. 

(c)  Pool  integrity.  For  pool  irradiatore, 
the  licensee  shall  verify  that  the  pool 
meets  design  specifications  and  shall 
test  the  integrity  of  the  pool.  The 
Ucensee  shall  verify  that  outlets  and 
pipes  meet  the  requirements  of 

§  36.33(b). 

(d)  Water  handling  system.  For  pool 
irradiatora.  the  Ucensee  shall  verify  that 
the  water  purification  system,  the 
conductivity  meter,  and  the  water  level 
indicatore  operate  properly. 


(e)  Radiation  monitors.  For  aU 
irradiatora,  the  licensee  shall  verify  the 
proper  operation  of  the  monitor  to 
detect  sources  carried  on  the  product 
conveyor  system  and  the  related  alarms 
and  interlocks  required  by  §  36.29(a). 
For  pool  irradiatora.  the  Ucensee  shall 
verify  the  proper  operation  of  the 
radiation  monitore  and  the  related  alarm 
if  used  to  meet  §  36.59(b).  For 
underwater  irradiatore,  the  Ucensee 
shall  verify  the  proper  operation  of  the 
over-the-pool  monitor,  alarms,  and 
interlocks  required  by  §  36.29(b). 

(f)  Source  rack.  For  panoramic 
irradiatora.  the  licensee  shall  test  the 
movement  of  the  source  racks  for  proper 
operation  prior  to  source  loading; 
testing  must  include  source  rack 
lowering  due  to  simulated  loss  of 
power.  For  all  irradiatore  with  product 
conveyor  systems,  the  Ucensee  shall 
observe  and  test  the  operation  of  the 
conveyor  system  to  assure  that  the 
requirements  in  §  36.35  are  met  for 
protection  of  the  source  rack  and  the 
mechanism  that  moves  the  rack;  testing 
must  include  tests  of  any  limit  switches 
and  interlocks  used  to  protect  the  source 
rack  and  mechanism  that  moves  the 
rack  from  moving  product  carriera. 

(g)  Access  control.  For  panoramic 
irradiatora.  the  Ucensee  shall  test  the 
completed  access  control  system  to 
assure  that  it  functions  as  designed  and 
that  all  alarms,  controls,  and  interlocks 
work  properly. 

(h)  Fire  protection.  For  panoramic 
irradiatora.  the  Ucensee  shall  test  the 
ability  of  the  heat  and  smoke  detectora 
to  detect  a  fire,  to  activate  alarms,  and 
to  cause  the  source  rack  to  automatically 
become  fully  shielded.  The  Ucensee 
shall  test  the  operabiUty  of  the  fire 
extinguishing  system. 

(i)  Source  return.  For  panoramic 
irradiatora,  the  Ucensee  shall 
demonstrate  that  the  source  racks  can  be 
returned  to  their  fully  shielded 
positions  without  offsite  power. 

(j)  Computer  systems.  For  panoramic 
irradiatora  that  use  a  computer  system 
to  control  the  access  control  system,  the 
licensee  shall  verify  that  the  access 
control  system  will  operate  properly  if 
offsite  power  is  lost  and  shall  verify  that 
the  computer  has  security  features  that 
prevent  an  irradiator  operator  from 
commanding  the  computer  to  override 
the  access  control  system  when  it  is 
required  to  be  operable. 

(k)  Wiring.  For  panoramic  irradiatora, 
the  licensee  shall  verify  that  the 
electrical  wiring  and  electrical 
equipment  that  were  installed  meet  the 
design  specifications. 
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Stibpart  D-Opwatlon  otkiadlalora 
136.51    Tnrinlng. 

(a)  B^ore  an  individoal  is  pennitted 
to  operate  an  irradiator  without  a 
supervisor  present,  the  individual  anist 
be  instructed  in: 

(1)  The  fundamantals  ol  radiation 
protection  applied  to  iiradiaton 
(including  the  differences  between 
external  radiation  and  radioactive 
contamination,  units  of  radiation  dose, 
NRC  dose  limits,  why  large  radiation 
doses  must  be  avoided,  how  shielding 
and  acoan  controls  prevent  large  doses, 
how  an  irradiator  is  designed  to  prevent 
contamination,  the  proper  use  of  survey 
meters  and  personnel  dosimetars,  other 
radiation  safety  features  of  an  irradiator, 
and  the  basic  hinction  of  the  irradiator); 

(2)  The  requirements  of  parts  19  and 
36  of  NRC  regulations  that  are  relevant 
to  the  irradiator; 

(3)  The  operation  of  the  irradiator; 

(4)  Those  operating  and  emergency 
prooedures  listed  in  §  36.53  that  the 
individual  is  responsible  for  performing; 
and 

(5)  Case  histories  of  accidents  or 
problems  involving  irradiators. 

(b)  Before  an  individual  is  permitted 
to  operate  an  irradiator  without  a 
supervisor  present,  the  individual  shall 
pass  a  written  test  on  the  instruction 
received  consisting  primarily  of 
questions  based  oa  the  licensee's 
operating  and  emergency  procedures 
that  the  individual  is  responsible  for 
performing  and  other  opecations 
necessary  to  safely  operate  the  irradiator 
without  8U(>enrision. 

(c)  Before  an  individual  is  p>ennitted 
to  operate  an  irradiator  without  a 
supervisor  present,  the  individual  must 
have  received  on-the-job  training  or 
simulator  training  in  the  use  of  lite 
irradiator  as  described  in  the  license 
application.  The  individual  shall  also 
demonstrate  the  ability  to  perform  those 
portions  of  the  operating  and  emergency 
procedures  that  he  or  she  is  to  per^tn. 

(d)  The  hcensee  shall  conduct  safety 
reviews  for  irradiator  operators  at  least 
annually.  The  licensee  shall  give  each 
operator  a  brief  written  test  on  the 
information.  Each  safety  review  must 
include,  to  the  extent  appropriate,  each 
of  the  following — 

(1)  Changes  in  operating  and 
emergency  procedures  since  the  last 
review,  if  any; 

(2)  Changes  in  regulations  and  license 
conditions  since  the  kst  review,  if  any; 

(3)  Reports  on  recent  accidents, 
mistakes,  or  problems  that  have 
occurred  at  irradiators,  if  any; 

(4)  Relevant  results  of  inspections  of 
operator  saCsty  performance; 


(5)  Relevant  results  of  the  facility's 
inspection  and  maintanaDce  ^t^^^f;  and 

(6)  A  drill  to  practice  an  emeigaocy  or 
abnonaal  event  prooadore. 

M  The  licensee  shall  tvahxale  tiM 
safety  periormaace  of  each  irradiator 
operator  at  least  annually  to  ensura  that 
regulatkma,  license  conditions,  and 
operating  and  emergency  procedures  ne 
followed.  The  licensee  shall  discuss  the 
results  of  the  evaluahoa  with  the 
operator  and  shall  instract  the  operator 
on  how  to  correct  any  mistakes  or 
deficiencies  observed. 

(f)  Individuals  who  will  be  permitted 
unescorted  access  to  the  radiation  room 
of  the  irradiator  or  the  area  around  the 
pool  of  an  underwater  Irradiator,  but 
who  have  not  received  the  training 
required  for  operators  and  the  radiation 
safety  officer,  shall  be  instructed  and 
tested  in  any  precautions  they  should 
take  to  avoid  radiation  exposure,  any 
procedures  or  parts  of  procedures  hsted 
in  $  36.53  that  they  are  expected  to 
perform  or  comply  with,  and  their 
proper  response  to  alarms  required  in 
this  part.  Tests  may  be  oral 

(g)  Individuals  who  must  be  prepared 
to  respond  to  alarms  required  by 

§  36.23(b),  §36.23(i),  536.27(a), 
§  36.29(a).  §  36.29(b),  and  §  36.59(b) 
shall  be  trained  and  tested  on  how  to 
respond.  Each  individual  shall  be 
retested  at  least  once  a  year.  Tests  may 
beoraL 

f3S.»   Operating  and  emarganey 
prooedurea. 

(a)  The  licensee  shall  have  and  follow 
writtOQ  operating  procedures  for — 

(1)  Op«ation  of  the  irradiator, 
including  entwing  and  leaving  the 
radiation  nxmi; 

(2)  Use  of  personnel  dosimeters; 

(3)  Surveying  the  shielding  of 
panoramic  irradiators; 

(4)  Monitoring  pool  water  for 
contamination  while  the  water  is  in  the 
pool  and  before  release  of  pool  wrater  to 
unrestricted  areas; 

(5)  Leak  testing  of  sources: 

(6)  In^>ection  and  maintmance 
checks  required  by  §  36.61; 

(7)  Loading,  unloading,  and 
r^>ositioning  sources,  if  the  operations 
will  be  performed  by  the  licensee;  and 

(8)  Inspection  of  movable  shielding 
required  by  $  36.23(h),  if  applicable. 

(b)  The  licensee  shall  have  and  follow 
emergency  or  abnormal  event 
procedures,  appropriate  for  the 
irrwiiatortype,  for — 

(1)  Sources  stuck  in  the  tmriilelded 
position; 

(2)  Personnel  overexposures; 

(3)  A  radiation  alarm  firom  the  product 
e)dt  ported  monitor  or  pool  mooitar. 


(4)  Detection  ot  leaking  soovcas.  pool 
contaaaiDatkm.  or  alarm  cauaad  by 
contamlnatko  ol  potd  water; 

(5)  A  low  or  higk  watw  kwri 
indicator,  as  ahnoraKal  water  ktaa,  or 
leakage  from  the  source  storage  pool; 

(6)  A  proloBged  loss  of  electrical 
power, 

(7)  A  fire  alarm  or  axploaton  ia  dw 
radiatioB  room; 

(8)  An  alarm  Indlcatiitg  imaothoriaad 
entry  into  the  radiation  room,  area 
around  pool,  or  another  alarmed  area; 

(9)  Natural  phenomena,  includiiig  aa 
earthquake,  a  tornado,  flooding,  or  other 
pfaenomma  as  qipropriate  for  the 
geograi^cal  location  (rf  the  focility;  and 

(10)  The  jamming  of  automatic 
conveyor  systems. 

(c)  The  lioanaee  may  revise  operating 
and  emergezicy  prooedures  wtthout 
Commission  approval  only  if  all  of  the 
following  conditions  are  met: 

(1)  The  revisions  do  not  reduce  the 
safety  of  the  fodlity, 

(2)  The  revisions  are  consistent  with 
the  outline  or  summary  of  procedures 
submitted  with  the  license  application. 

(3)  The  revisions  have  been  reviewed 
and  approved  by  the  radiation  safiaty 
officer,  and 

(4)  The  users  or  operators  are 
instructed  and  tested  on  the  revised 
procedures  before  they  are  put  into  use. 

13635    Peraonnei  monitoring. 

(a)  Irradiator  operators  shall  wear 
either  a  film  badge  or  a 
thermoluminescent  dosimeter  (TLD) 
while  operating  a  panoramic  irradiator 
or  while  in  the  area  around  the  pool  of 
an  underwater  irradiator.  The  film 
badge  or  TLD  processor  must  be 
accredited  by  the  National  Vokmtaiy 
Laboratory  Accreditation  Program  for 
high  energy  photons  in  the  normal  and 
accident  dose  ranges  (see  10  CFR 
20.1501(c)).  Each  film  badge  or  TLD 
must  be  assigned  to  aiMi  worn  by  only 
one  individuaL  Film  badges  must  be 
processed  at  least  monthly,  ukI  TLDs 
must  be  prooesaed  at  least  quarterly. 

(b)  Other  individuals  who  enter  the 
radiaUoD  room  of  a  panoramic  irradiator 
shall  wear  a  dosimeter,  which  may  be  a 
pocket  dosimeter.  For  groups  of  visitors, 
only  two  people  who  enter  the  radiation 
room  are  required  to  wear  dosimeters.  If 
pocket  dosimeters  are  used  to  meet  the 
requirements  of  this  paragrsf^,  a  chedc 
of  their  re^xmse  to  radiation  must  be 
done  at  least  aimually.  Acceptable 
dosimeters  must  reed  within  plus  or 
minus  30  percent  of  dta  true  radiation 
dose. 

136^   RadMea  aurveys. 

(a)  A  radiation  surv^  of  the  area 
otttside  the  ahieldiDg  of  the  radiatioB 
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room  of  a  panoramic  inadiator  must  be 
conducted  with  the  sources  in  the 
exposed  position  before  the  fadUty 
starts  to  operate.  A  radiation  survey  of 
the  area  above  the  pool  of  pool 
irradiators  must  be  conducted  after  the 
sources  are  loaded  but  before  the  facility 
starts  to  operate.  Additional  radiation 
surveys  of  the  shielding  must  be 
performed  at  intervals  not  to  exceed  3 
years  and  before  resuming  operation 
after  addition  of  new  sources  or  any 
modification  to  the  radiation  room 
shielding  or  structiire  that  might 
increase  dose  rates. 

(b)  If  the  radiation  levels  specified  in 
§  36.25  are  exceeded,  the  facility  must 
be  modified  to  comply  with  the 
requirements  in  §  36.25. 

(c)  Portable  radiation  siuvey  meten 
must  be  caUbrated  at  least  annually  to 
an  accuracy  of  dt20  percent  for  the 
gamma  energy  of  the  sources  in  use.  The 
calibration  must  be  done  at  two  points 
on  each  scale  or,  for  digital  instnmients, 
at  one  point  per  decade  over  the  range 
that  will  be  used.  Portable  radiation 
survey  metera  must  be  of  a  type  that 
does  not  satiirate  and  read  zero  at  high 
radiation  dose  rates. ' 

(d)  Water  from  the  irradiator  pool, 
other  potentially  contaminated  liquids, 
and  sediments  from  pool  vacuuming 
must  be  monitored  for  radioactive 
contamination  before  release  to 
imrestricted  areas.  Radioactive 
concentrations  must  not  exceed  those 
specified  in  10  CFR  part  20,  Table  2. 
Galiunn  2  or  Table  3  of  Appendix  B, 
"Annual  Limits  on  Intake  (ALIs)  and 
Derived  Air  Concentrations  pACs)  of 
Radionuclides  for  Occupational 
Exposure;  Effluent  Concentrations; 
Concentrations  for  Release  to 
Sewerage." 

(e)  Before  releasing  resins  for 
imrestricted  use,  they  must  be 
monitored  before  release  in  an  area  with 
a  background  level  less  than  0.5 
microsievert  (0.05  millirem)  per  hour. 
The  resins  may  be  released  only  if  the 
siuvey  does  not  detect  radiation  levels 
above  background  radiation  levels.  The 
survey  meter  used  must  be  capable  of 
detecting  radiation  levels  of  0.5 
microsievert  (0.05  millirem)  per  hour. 

f36^    Detection  of  leeldng  sourcee. 
(a)  Each  dry-soiuce-storage  sealed 
source  must  be  tested  for  leakage  at 
intervals  not  to  exceed  6  months  using 
a  leak  test  kit  or  method  approved  by 
the  Commission  or  an  Agreement  State. 
In  the  absence  of  a  certificate  from  a 
transferor  that  a  test  has  been  made 
within  the  6  months  before  the  transfer, 
the  sealed  source  may  not  be  used  until 
tested.  The  test  must  be  capable  of 
detecting  the  presence  of  200  becquerels 


(0.005  miciocurie)  of  radioactive 
material  and  must  be  performed  by  a 
person  approved  by  the  Commission  or 
an  Araeement  State  to  perform  the  test. 

(b)  For  pool  irradiatora.  sources  may 
not  be  put  into  the  pool  unless  the 
licensee  tests  the  sources  for  leaks  or 
has  a  certificate  from  a  transferor  that 
leak  test  has  been  done  within  the  6 
months  before  the  transfer.  Water  from 
the  pool  must  be  checked  for 
contamination  each  day  the  irradiator 
operates.  The  check  may  be  done  either 
by  using  a  radiation  monitor  on  a  pool 
water  circulating  system  or  by  analysis 
of  a  sample  of  pool  water.  If  a  check  for 
contamination  is  done  by  analysis  of  a 
sample  of  pool  water,  the  results  of  the 
analysis  must  be  available  within  24 
houra.  If  the  licensee  uses  a  radiation 
monitor  on  a  pool  water  circulating 
system,  the  detection  of  above  normal 
radiation  levels  must  activate  an  alarm. 
The  alarm  set-point  must  be  set  as  low 
as  practical,  but  high  enough  to  avoid 
false  alarms.  The  Ucensee  may  reset  the 
alarm  set-point  to  a  higher  level  if 
necessary  to  operate  the  pool  water 
purification  system  to  clean  up 
contamination  in  the  pool  if  specifically 
provided  for  in  written  emergency 
procedures. 

(c)  If  a  leaking  source  is  detected,  the 
licensee  shall  arrange  to  remove  the 
leaking  source  from  service  and  have  it 
decontaminated,  repaired,  or  disposed 
of  by  an  NRC  or  Agreement  State 
licensee  that  is  authorized  to  perform 
these  functions.  The  licensee  shall 
promptly  check  its  personnel, 
equipment,  facilities,  and  irradiated 
product  for  radioactive  contamination. 
No  product  may  be  shipped  until  the 
product  has  been  checked  and  found 
free  of  contamination.  If  a  product  has 
been  shipped  that  may  have  been 
inadvertently  contaminated,  the 
Ucensee  shall  arrange  to  locate  and 
survey  that  product  for  contamination. 
If  any  personnel  are  found  to  be 
contaminated,  decontamination  must  be 
performed  promptly.  If  contaminated 
equipment,  facilities,  or  products  are 
found,  the  licensee  shall  arrange  to  have 
them  decontaminated  or  disposed  of  by 
an  NRC  or  Agreement  State  licensee  that 
is  authorized  to  perform  these  functions. 
If  a  pool  is  contaminated,  the  licensee 
shall  arrange  to  clean  the  pool  until  the 
contamination  levels  do  not  exceed  the 
appropriate  concentration  in  Table  2. 
Column  2,  Appendix  B  to  §§  20.1001  to 
20.2401  of  part  20.  (See  10  CFR  30.50 
for  reporting  requirements.) 

13641    InepectkMi  end  maintananee. 

(a)  The  licensee  shall  perform 
inspection  and  maintenance  checks  that 
include,  as  a  minimum,  each  of  the 


following  at  the  frequency  specified  in 
the  license  or  license  application: 

(1)  Operability  of  eacb  aspect  of  the 
access  control  system  required  by 
§36.23. 

(2)  Functioning  of  the  source  position 
indicator  required  by  §  36.31(b). 

(3)  Operability  of  the  radiation 
monitor  for  radioactive  contamination 
in  pool  water  required  by  §  36.5g(b) 
using  a  radiation  check  source,  if 
applicable. 

(4)  Operability  of  the  over-pool 
radiation  monitor  at  underwater 
irradiatora  as  required  by  §  36.29(b). 

(5)  Operability  of  the  product  exit 
monitor  reouired  by  §  36.29(a). 

(6)  Operaoility  of  the  emergency 
source  return  control  required  by 
§  36.31(c). 

(7)  Leak-tightness  of  systems  through 
which  pool  water  circulates  (visual 
inspection). 

(8)  Operability  of  the  heat  and  smoke 
detectora  and  extinguisher  system 
required  by  §  36.27  (but  without  turning 
extinguishera  on). 

(9)  Operability  of  the  means  of  pool 
water  replenishment  required  by 

§  36.33(c). 

(10)  Operability  of  the  indicatora  of 
high  and  low  pool  water  levels  required 
by  §  36.33(d). 

(11)  Operability  of  the  intrusion  alarm 
required  by  §  36.23(i),  if  applicable. 

(12)  Functioning  and  wear  of  the 
system,  mechanisms,  and  cables  used  to 
raise  and  lower  sources. 

(13)  Condition  of  the  barrier  to 
prevent  products  from  hitting  the 
sources  or  source  mechanism  as 
required  by  §  36.35. 

(14)  Amount  of  water  added  to  the 
pool  to  determine  if  the  pool  is  leaking. 

(15)  Electrical  wiring  on  required 
safety  systems  for  radiation  damage. 

(16)  Pool  water  conductivity 
measurements  and  analysis  as  required 
by  §  36.63(b). 

(b)  Malfunctions  and  defects  found 
during  inspection  and  maintenance 
checks  must  be  repaired  without  undue 
delay. 

i  36.63    Pool  water  purity. 

(a)  Pool  water  purification  system 
must  be  run  sufficiently  to  maintain  the 
conductivity  of  the  pool  water  below  20 
microsiemens  per  centimeter  under 
normal  circimistances.  If  pool  water 
conductivity  rises  above  20 
microsiemens  per  centimeter,  the 
licensee  shall  take  prompt  actions  to 
lower  the  pool  water  conductivity  and 
shall  take  corrective  actions  to  prevent 
future  recurrences. 

(b)  The  Ucensee  shall  measure  the 
pool  water  conductivity  frequently 
enough,  but  no  less  than  weekly,  to 
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assure  that  the  conductivity  remains 
below  20  microsiemens  per  centimeter. 
Conductivity  meters  must  be  calibrated 
at  least  anniially. 

S  36.65    Attendance  during  operation. 

(a)  Both  an  irradiator  operator  and  at 
least  one  other  individual,  who  is 
trained  on  how  to  respond  and  prepared 
to  promptly  render  or  summon 
assistance  if  the  access  control  alarm 
sounds,  shall  be  present  onsite: 

(1)  Whenever  Uie  irradiator  is 
operated  using  an  automatic  product 
conveyor  system;  and 

(2)  Whenever  the  product  is  moved 
into  or  out  of  the  radiation  room  when 
the  irradiator  is  operated  in  a  batch 
mode. 

(b)  At  a  panoramic  irradiator  at  which 
static  irradiations  (no  movement  of  the 
product)  are  occurring,  a  person  who 
has  received  the  training  on  how  to 
respond  to  alarms  described  in 

§  36.51(g)  must  be  onsite. 

(c)  At  an  underwater  irradiator,  an 
irradiator  operator  must  be  present  at 
the  facility  whenever  the  product  is 
moved  into  or  out  of  the  pool. 
Individuals  who  move  the  product  into 
or  out  of  the  pool  of  an  imderwater 
irradiator  need  not  be  qualifled  as 
irradiator  operators;  however,  they  must 
have  received  the  training  described  in 

§  36.51  (f)  and  (g).  Static  irradiations 
may  be  performed  without  a  person 
present  at  the  facility. 

§  36.67    Entering  end  leaving  the  radiation 
room. 

(a)  Upon  first  entering  the  radiation 
room  of  a  panoramic  irradiator  after  an 
irradiation,  the  irradiator  operator  shall 
use  a  survey  meter  to  determine  that  the 
source  has  returned  to  its  fully  shielded 
position.  The  operator  shall  check  the 
functioning  of  the  survey  meter  with  a 
radiation  check  source  prior  to  entry. 

(b)  Before  exiting  from  and  locking 
the  door  to  the  radiation  room  of  a 
panoramic  irradiator  prior  to  a  plaimed 
irradiation,  the  irradiator  operator  shall: 

(1)  Visually  inspect  the  entiie 
radiation  room  to  verify  that  no  one  else 
is  in  it;  and 

(2)  Activate  a  control  in  the  radiation 
room  that  permits  the  sources  to  be 
moved  from  the  shielded  position  only 
if  the  door  to  the  radiation  room  is 
locked  within  a  preset  time  after  setting 
the  control. 

(c)  During  a  power  failure,  the  area 
around  the  pool  of  an  imderwater 
irradiator  may  not  be  entered  without 
using  an  operable  and  calibrated 
radiation  survey  meter  unless  the  over- 
the-pool  monitor  required  by  §  36.29(b) 
is  operating  with  backup  power. 


136.69    kradlettenofexploaiveor 
flafnmal>le  matartala. 

(a)  Irradiation  of  explosive  material  is 
prohibited  unless  the  Ucensee  has 
received  prior  written  authorization 
from  the  Commission.  Authorization 
will  not  be  granted  unless  the  licensee 
can  demonstrate  that  detonation  of  the 
explosive  would  not  ruptxu^  the  sealed 
sources,  injure  personnel,  damage  safety 
systems,  or  cause  radiation 
overexposures  of  personnel. 

(b)  Iiradiation  of  more  than  small 
quantities  of  flammable  material  (flash 
point  below  140  °F)  is  prohibited  in 
panoramic  irradiators  unless  the 
licensee  has  received  prior  written 
authorization  from  the  Commission. 
Authorization  will  not  be  granted  imless 
the  licensee  can  demonstrate  that  a  fire 
in  the  radiation  room  could  be 
controlled  without  damage  to  sealed 
sources  or  safety  systems  and  without 
radiation  overexposures  of  personnel. 

Subpart  E — Racords 

f  36.81    Record*  and  ratention  period*. 

The  licensee  shall  maintain  the 
following  records  at  the  irradiator  for 
the  periods  specified. 

(a)  A  copy  of  the  Ucense,  license 
conditions,  documents  incorporated 
into  a  license  by  reference,  and 
amendments  thereto  until  superseded 
by  new  documents  or  until  the 
Commission  terminates  the  license  for 
documents  not  superaeded. 

(b)  Records  of  each  individual's 
training,  tests,  and  safety  reviews 
provided  to  meet  the  requirements  of 
§  36.51(a).  (b),  (c),  (d),  (f).  and  (g)  unUl 
3  yeara  after  the  individual  terminates 
work. 

(c)  Records  of  the  annual  evaluations 
of  the  safety  performance  of  irradiator 
operators  required  by  §  36.51(e)  for  3 
years  after  the  evaluation. 

(d)  A  copy  of  the  current  operating 
and  emergency  procedures  required  by 
§  36.53  imtil  superseded  or  the 
Commission  terminates  the  license. 
Records  of  the  radiation  safety  officer's 
review  and  approval  of  changes  in 
procedures  as  required  by  §  36.53(c)(3) 
retained  for  3  years  from  the  date  of  the 
change. 

(e)  Film  badge  and  TLD  results 
required  by  §  36.55  imtil  the 
Commission  terminates  the  license. 

(f)  Records  of  radiation  surveys 
required  by  §  36.57  for  3  years  from  the 
date  of  the  survey. 

(g)  Records  of  radiation  survey  meter 
calibrations  required  by  §  36.57  and 
pool  water  conductivity  meter 
calibrations  required  by  §  36.63(b)  until 
3  years  from  the  date  of  calibration. 

(h)  Records  of  the  results  of  leak  tests 
required  by  §  36.59(a)  and  the  results  of 


contamination  checks  required  by 
§  36.59(b)  for  3  years  from  the  date  of 
each  test 

(i)  Records  of  inspection  and 
maintenance  checks  required  by  §  36.61 
for  3  yean. 

(j)  Records  of  major  malfunctions, 
significant  defects,  operating  difficulties 
or  irregidarities,  and  major  operating 
problems  that  involve  required  radiation 
safety  equipment  for  3  years  after 
repairs  are  completed. 

(k)  Records  of  the  receipt,  transfer  and 
disposal,  of  all  licensed  sealed  sources 
as  required  by  §  30.51  and  §  30.41. 

(1)  Records  on  the  design  checks 
required  by  §  36.39  and  ^e  construction 
control  checks  as  required  by  §  36.41 
until  the  license  is  terminated.  The 
records  must  be  signed  and  dated.  The 
title  or  qualification  of  the  person 
signing  must  be  included. 

(m)  Records  related  to 
decommissioning  of  the  irradiator  as 
required  by  §  30.35(g). 

136.83    Report*. 

(a)  In  addition  to  the  reporting 
requirements  in  other  parts  of  NRC 
regulations,  the  Ucensee  shall  report  the 
following  events  if  not  reported  under 
other  parts  of  NRC  regulations: 

(1)  Source  stuck  in  an  unshielded 
position. 

(2)  Any  fire  or  explosion  in  a 
radiation  room. 

(3)  Damage  to  the  source  racks. 

(4)  Failure  of  the  cable  or  drive 
mechanism  used  to  move  the  source 
racks. 

(5)  InoperabiUty  of  the  access  control 
system. 

(6)  Detection  of  radiation  source  by 
the  product  exit  monitor. 

(7)  Detection  of  radioactive 
contamination  attributable  to  Ucensed 
radioactive  material. 

(8)  StructtuBl  damage  to  the  pool  liner 
or  walls. 

(9)  Abnormal  water  loss  or  leakage 
from  the  source  storage  pool. 

(10)  Pool  water  conductivity 
exceeding  100  microsiemens  per 
centimeter. 

(b)  The  report  must  include  a 
telephone  report  within  24  hours  as 
described  in  §  30.50(c)(1),  and  a  written 
report  within  30  days  as  described  in 

§  30.50(c)(2). 

Subpart  F— Enforcamant 

f  36.91    Violation*. 

(a)  The  Commission  may  obtain  an 
injtmction  (k  other  court  order  to 
prevent  a  violation  of  the  provisions 
of— 

(1)  The  Atomic  Energy  Act  of  1954,  as 
amended; 
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(2)  Title  n  of  the  Energy 
Reorganization  Act  of  1074.  as 
amended;  or 

(3)  A  regulation  or  order  issued 
pursuant  to  those  Acts. 

(b)  The  Commission  may  obtain  a 
court  order  for  the  payment  of  a  civil 
penalty  imposed  under  section  234  of 
the  Atomic  Energy  Act: 

(1)  For  violations  of— 

(i)  Sections  53.  57.  62. 63.  81, 82, 101. 
103, 104, 107,  or  109  of  the  Atomic 
Energy  Act  of  1954.  as  amended: 

(ii)  Section  206  of  the  Energy 
Reorganization  Act; 

(iii)  Any  rule,  regulation,  or  order 
issued  pursuant  to  the  sections  specified 
in  paragraph  (b)(lKi)  of  this  section; 

(iv)  Any  term,  condition,  or  limitation 
of  any  license  issued  under  the  sections 
specified  in  paragraph  (bMlMil  of  this 
section. 

(2)  For  any  violation  for  which  a 
license  may  be  revoked  under  section 
186  of  the  Atomic  Energy  Act  of  1954, 
as  amended. 


136.93    Crbnifiali 

(a)  Section  223  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  provides  fat 
criminal  sanctions  for  willful  violation 
of,  attempted  violation  of,  or  conspiracy 
to  violate,  any  regulation  issued  under 
sections  161b.  161i.  or  181o  of  the  Act. 
For  purposes  of  section  223,  all  the 
regulations  in  part  36  are  issued  under 
one  or  more  of  sections  161b,  161i,  or 
1610.  except  for  the  sections  listed  in 
paragraph  (b)  of  this  section. 

Cb)  The  regulations  in  part  36  that  are 
not  issued  imder  Sections  161b,  161i.  or 
161o  for  the  purposes  of  section  223  are 
as  follows:  §§  36.1.  36.2,  36.5,  36.8. 
36.11.  36.13.  36.17.  36.19.  36.91.  and 
36.93. 

PART  19-NOTlCES,  INSTRUCTIONS, 
AND  REPORTS  TO  WORKERS; 
INSPECTIONS  AND  INVESTIGATIONS 

2.  The  authority  citation  for  part  19 
continues  to  read,  in  part,  as  follows: 

AathorMy:  Sac.  161, 68  Stat.  948.  as 
amended  (42  U.S.C  2201):  Sec  201, 88  Stat 
1242.  as  amended  (42  \3.S.C,  5841)*  •  *. 

119.2    lANMOtMl 

3.  Section  19.2  is  amended  by 
changing  "35"  to  "36." 

f19.3    [Amandatq 

4.  In  §  19.3  the  definition  License  is 
amended  by  changing  "35"  to  "  36"  In 
the  first  sentence. 

PART  2&-STAN0AR0S  FOR 
PROTECTION  AGAINST  RADIATION 

5.  The  authority  citation  far  part  20 
continues  to  read,  in  part,  as  followa: 


Aotfaorilr  Sac.  161. 68  Stat.  948.  as 
amended  (42  U.S.C  2201);  see  201, 88  Stat 
1242.  as  amended  (42  U.S.CSS41)*  *  *. 

120.2    [Amandadl 

6.  Section  20.2  is  amended  by 
changing  "35"  to  "36," 

1203    [Amended] 

7.  Section  20.3(a)(9)  is  amended  by 
changing  "35"  to  "36." 

120.203    [Amended] 

8.  In  §  20.203,  paragraphs  (c)(6)  and 
(c)(7)  are  removed. 

|2ai002    [Amended] 

9.  Section  20.1002  is  amended  by 
changing  "35"  to  "36." 

120.1003    [Amended] 

10.  In  20.1003,  the  definition  of 
license  is  amended  by  changing  "35"  to 

|2ai603    [Removed] 

11.  Section  20.1603  is  removed. 
f20JZ109    [Removed] 

12.  Section  20.2109  is  removed, 

PART  30-RULES  OF  GENERAL 
APPUCABIUTY  TO  DOMESTIC 
UCENSING  OF  BYPRODUCT 
MATERIAL 

13.  The  authority  citation  for  part  30 
continues  to  read,  in  part,  as  follows: 

Anthorily:  Sea  161. 66  Stat  948,  as 
amended  (42  U.S.C  2201);  Sec.  201, 88  SUt 
1242  as  amended  (42  U.S.C  5841)*  *  *. 

|3a4    [Amended] 

14.  In  §30.4,  the  definition  of  License, 
is  amended  by  changing  "35"  to  "36." 

f30.5   [Amended] 

15.  Section  30.5  is  amended  by 
changing  "35"  to  "36." 

fsae    [Amended] 

16.  In  §  30.6,  paragraphs  (a) 
introductory  text  and  (b)(1)  introductory 
text  are  am«ided  by  changing  "35"  to 


faail    [Amended] 

17.  In  §  30.11,  paragraph  (a)  is 
amended  by  changing  "35"  to 


36." 

faaia    [Amended]         jr- 

18.  Section  30.13  is  amended  by 
changing  "35"  to  "36." 

130.14    [Amende^ 

19.  In  §  30.14.  paragraph  (a)  is 
amended  by  changing  "35"  to  "36,"  and 
paragraph  (c)  is  amended  by  adding  **, 
36"  after  "33.  34." 


§30.15    [Amended) 

20.  In  §  30.15.  the  introductory  text  of 
paragraph  (a)  is  amended  by  changing 
"35"  to  "36." 

130.16    [Amended) 

21.  Section  30.16  is  amended  by 
changing  "35"  to  "36." 

I30.1S    [Amended] 

22.  b)  §  30.18.  paragraph  (a)  is 
amended  by  adding  ".  36"  after  "30 
through  34." 

f3ai9    [Amended] 

23.  In  §  30.19,  paragraph  (a)  is 
amended  by  changing  "35"  to  "36." 

130.20    [Amended] 

24.  hi  §  30.20,  paragraph  (a)  is 
amended  by  changing  "35"  to  "36." 

f  30.31    [Amended] 

25.  Section  30.31  is  amended  by 
changing  "35"  to  "36." 

130.33  [Amended] 

26.  Section  30.33,  paragraph  (aK4)  is 
amended  by  changing  "35"  to  -36." 

130.34  [Amended] 

27.  Section  30.34.  parag^phs  (a)  and 
(b)  are  amended  by  changing  "35"  to 
"36";  paragraph  (c)  is  amended  by 
changing  "35"  to  "36"  in  the  first  and 
the  second  sentences;  paragraphs  (d) 
and  (e)  introductory  text  are  amended 
by  changing  "35"  to  "36." 

S  30.39    [Amended] 

28.  Section  30.39  is  amended  by  - 
dianging  "35"  to  "36." 

130.51    [Amended] 

29.  In  §  30.51.  paragraphs  (a) 
introductory  text,  (b),  and  (c)(1)  are 
amended  by  changing  "35"  to  "36  and 
39"  and  paragraph  (c)(2)  is  amended  by 
changing  "35"  to  "36"  in  all  three 
locations. 

§30.53    [Amended] 

30.  The  introductory  text  of  §  30.53  is 
amended  by  changing  "35"  to  "36." 

PART  40-DOMEST1C  UCENSING  OF 
SOURCE  MATERIAL 

31.  The  authority  citation  for  part  40 
continues  to  read,  in  part,  as  follows: 

Authority:  Sec  161,  68  Stat.  948,  as 
amended  (42  U.S.C.  2201h.  Sec  201. 88  Stat. 
1242  as  amended  (42  U.S.C  8641)-  •  «, 

§4a5    (AMMnded] 

32.  In  §40.5.  paragraph  (bKD  is 
amended  by  changing  "35"  to  "36"  in 
the  first  sentence. 
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PART  51— ENVIRONMENTAL 
PROTECTION  REGULATIONS  FOR 
DOMESTIC  UCENSING  AND  RELATED 
REGULATORY  FUNCTIONS 

33.  The  authority  dtation  for  part  51 
continues  to  read,  as  follows: 

Authority:  Sec.  161, 68  Stat.  948.  as 
amended  (42  U.S.C.  2201);  sees.  201  as 
amended.  202, 88  Stat  1242,  as  amended, 
1244  (42  U.S.C  5841,  5842). 

§51^    [AaMndMQ 

34.  In  §S1.22,  paragraphs  (c)(3), 
(c)(lO)  and  (c)(14)  are  amended  by 
adding  "36."  after  "34.  35." 

§51.60    [AmandMl] 

35.  In  §  51.60,  paragraph  (a)  is 
amended  by  adding  "36,"  after  "34. 35." 

§51.66    [Amended] 

36.  In  §51.66.  paragraph  (a)  is 
amended  by  adding  "36."  after  "34.  35." 

§51.68    [Amended] 

37.  Section  51.68  is  amended  by 
adding  "36."  after  "34,  35,". 

PART  70— DOMESTIC  UCENSING  OF 
SPECIAL  NUCLEAR  MATERIAL 

38.  The  authority  citation  for  part  70 
continues  to  read,  in  part,  as  follows: 

Authority:  Sec.  161, 68  Stat.  948,  as 
amended  (42  U.S.C  2201);  sec.  201.  88  Stat. 
1242,  as  amended  (42  U.S.C  5841)  *  •  *. 

§70.5    [Amended] 

39.  In  §70.5,  paragraph  (b)(1) 
introductory  text  is  amended  by 
changing  "35"  to  "36." 

§70.20a    [Amended] 

40.  In  §  70.20a,  paragraph  (b)  is 
amended  by  changing  "35"  to  "36." 

PART  17&-FEES  FOR  FACILITIES, 
MATERIALS,  IMPORT  AND  EXPORT 
UCENSES.  AND  OTHER 
REGULATORY  SERVICES  UNDER  THE 
ATOMIC  ENERGY  ACT  OF  1954,  AS 
AMENDED 

41.  The  authority  citation  for  part  170 
continues  to  read,  as  follows: 

Authority:  31  U.S.C  9701, 96  Stat.  1051: 
sec.  301,  Pub.  L  92-314,  86  Stat.  222  (42 
use  2201W);  sec  201,  88 Stat.  1242, as 
amended  (42  U.S.C  5841). 

§170.2    [Amended] 

42.  In  §  170.2,  paragraph  (a)  is 
amended  by  changing  "35"  to  "36." 

Dated  at  Rockville,  Maryland,  this  28th  day 
ofjanuaiy,  1992. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Chilk, 
Secretary  of  the  Commission. 
(FR  Doc  93-2493  Filed  2-6-93;  8:45  am] 
BiujNO  cooc  nw-oi-^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodcet  No.  82-CE-62-A0;  Amendment  39- 
8496;  AO  93-02-13] 

Airwortiiiness  Diractivee;  Piper  Aircraft 
Corporation  PA-31  Serlea  Airplanee 

AQENCV:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

StMMlARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  92-26-02, 
which  currently  requires  inspecting  the 
engine  bafQe  seals  on  Piper  Aircraft 
Corporation  (Piper)  PA-31  series 
airplanes,  and,  if  found  improperly 
positioned,  either  reinforcing  the  baffle 
seals  or  installing  thicker  baffle 
material.  The  notice  of  proposed 
rulemaking  (NPRM)  that  preceded  AD 
92-26-02  proposed  repetitive 
inspections  of  these  baffle  seals. 
However,  the  final  rule  of  this  AD 
inadvertently  omitted  the  repetitive 
inspection  requirement  for  baffle  seals 
found  properly  positioned.  This  action 
incorporates  this  repetitive  inspection 
requirement  as  well  as  maintaining  the 
actions  of  the  current  AD.  The  actions 
specified  by  this  AD  .are  intended  to 
prevent  improper  sealing  of  the  baffle 
seals  to  the  engine  cowling,  which 
could  result  in  high  engine  operating 
temperatuires. 
DATES:  Effective  March  15, 1993. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  previously  approved  by 
the  Director  of  the  Federal  Register  as  of 
January  22, 1992. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  bom 
the  Piper  Aircraft  Corporation,  2926 
Piper  Drive.  Vera  Beach.  Florida  32960. 
This  information  may  also  be  examined 
at  the  Federal  Aviation  Administration 
(FAA),  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  room  1558, 601 
E.  12th  Street,  Kansas  Qty,  Missouri 
64106:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Juanita  Craft-Lloyd,  Aerospace  Engineer, 
Propulsion  Branch,  Atlanta  Aircraft 
Certification  Office,  1669  Phoenix 
Parkway,  suite  210C,  Atlanta,  Georgia 
30349;  Telephone  (404)  991-3810; 
Facsimile  (404)  991-3606. 
SUPPtfMENTARY  INFORMATION:  On 
November  24, 1992,  the  FAA  issued  AD 
92-26-02,  Amendment  39-8429  (57  FR 
57096,  December  3, 1992),  which 


applies  to  certain  Piper  PA-31  series 
aiiplanes.  As  written,  this  action 
currently  requires  inspecting  the  engine 
baffle  seals  to  ensure  they  are  positioned 
properly;  and  if  found  improperly 
positioned,  (1)  either  reinforcing  the 
baffle  seals  in  accordance  with  Piper 
Service  Bulletin  (SB)  No.  693,  dated  July 
28, 1980;  or  installing  thicker  baffle 
material  in  accordance  with  Piper  Kit 
764  093  as  referenced  in  Piper  Service 
Letter  No.  875.  dated  May  11, 1981,  or 
an  FAA-approved  equivalent;  and  (2) 
reinspecting  at  certain  intervals.  AD  02- 
26-02  superseded  AD  80-20-04, 
Amendment  39-3925  (45  FR  64168, 
September  29, 1980). 

The  FAA's  intent,  as  proposed  in  the 
notice  of  proposed  rulemaking  (NPRM) 
that  preceded  AD  92-26-02,  was  to 
require  repetitive  inspections  of  these 
baffle  seals  regardless  of  whether  the 
baffle  seals  were  found  improperly 
positioned.  However,  this  repetitive 
inspection  requirement  was 
inadvertently  omitted  from  the  final 
rule.  The  FAA  has  determined  that 
further  AD  action  should  be  taken  to 
include  this  requirement. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Piper  PA-31  series 
airplanes  of  the  same  type  design,  this 
action  supersedes  AD  92-26-02  with  a 
new  AD  that  (1)  maintains  the 
inspection,  reinforcement,  and 
installation  requirements  of  AD  92-26- 
02;  and  (2)  incorporates  the  requirement 
of  repetitively  ins{)ecting  the  baffle  seals 
even  if  positioned  properly. 

This  action  supersedes  a  previous 
action  to  correct  an  error  in  a  final  rule 
by  including  a  repetitive  inspection 
requirement  of  the  baffle  seals,  which 
was  already  proposed  in  an  NPRM. 
Since  this  action  does  not  impose  any 
additional  burden  (financial  or 
otherwise)  upon  the  public  other  than 
that  proposed  in  the  NPRM  that 
preceded  AD  92-26-02  and  there  were 
no  comments  as  a  result  of  that  NPRM 
regarding  the  repetitive  inspection 
requirement,  it  is  found  that  notice  and 
public  procedure  are  herecHi 
unnecessary. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  at 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
impUcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  acticHi  (1)  is  not  a  "m^r 
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rule"  under  Executive  Order  12291:  (2) 
is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034.  February  26, 1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
su^antial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  ofSubiectB  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safiaty.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendmeiit 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  14  CFR  part  39 
of  the  Federal  Aviation  Regulations  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  llie  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aiilkority:  49  U.S.C  App.  13S4(a),  1421 
and  1423: 49  UAC  106(g];  and  14  CFR 
11.89. 

{39.13   [Amended] 

2.  Section  39.13  is  amended  by 
removing  AD  92-26-02,  Amendment 
39-8429  (57  FR  57096,  December  3. 
1992).  and  by  adding  the  following  new 
airworthiness  directive: 

03-01-13  Pipar  AircrafI  Csrporatioii: 

Amendmeat  39-8496;  Docket  92-CB- 
62-AD.  Supersede*  AD  92-2&-02; 
Amendment  39-8429. 

ApplicabiUty:  Model  PA-31.  PA-31-300, 
and  PA-31-325  airplanes  (serial  numbers 
31-2  through  31-8012089),  and  Model  PA- 
31-350  airplanes  (serial  numbers  31-5001 
throu^  31-6052199).  certificated  in  any 
category. 

Compliance:  Requirad  initially  within  the 
next  50  hour*  time-in-aecvica  (TIS)  after  the 
effective  date  of  tliis  AD,  imless  already 
accomplished  (complianca  «rith  AD  80-20- 
04.  Amendment  39-3925,  or  AD  92-26-02, 
Amendment  39-8429],  and  thereafter  as 
indicated. 

To  prevent  improper  sealing  of  the  baffle 
seals  to  the  engine  cowling,  vvhich  could 
result  in  high  engine  operating  temperatures, 
accomplish  ^he  ioilowing: 

(a)  Visually  inspect  tlie  engine  bafile  seals 
for  proper  positioning  by  using  a  light  and 
looking  in  air  inlets  ud  access  doors  to 
ensure  that  forward  seals  and  lower  aft  seals 
are  all  facing  forward  and  not  blown  back. 

(b)  If  baSle  seals  are  improperly  positioned 
(blown  back),  prior  to  turner  fli^t, 
accomplish  one  of  the  following: 


(1)  Rainforca  the  seals  in  aocofdaooa  with 

the  instructions  in  Piper  Service  Bulletin  No. 
693,  dated  July  28. 1980,  and  reinspect  the 
engine  baffle  seals  as  specified  in  paragraph 
(a)  of  this  AD  at  intervals  not  to  exceed  SO 
hours  TIS. 

(2)  Install  thicker  baffle  seals  in  accordance 
with  Piper  Kit  764  093  as  referenced  in  Piper 
Service  Letter  875,  dated  May  11, 1981,  or  an 
FAA-approved  equivalent,  unless  already 
accomplished,  and  reinspect  the  engine 
l)affle  seals  as  specified  in  p>aragraph  (a)  of 
this  AD  at  intervals  not  to  exceed  100  hours 
TIS. 

Note  1:  The  accomplishment  of  the  baffle 
seals  reinforcement  or  installation  in 
accordance  with  paragraph  (bKl)  or  (bK2), 
respectively,  does  not  eliminate  the  repetitive 
inspectioo  requirement  of  this  AD. 

(c)  If  bafDe  seals  are  {«>perly  positioned 
(not  blown  back),  within  tiie  next  SO  hours 
TIS,  acc(Hnplish  one  of  the  following: 

(1)  Reinspect  the  engine  baffle  seals  as 
specified  in  paragraph  (a)  of  this  AD,  and 
continue  to  reinspect  thereafter  at  intervals 
not  to  exceed  SO  hours  TIS;  or 

(2)  Iiutall  thicker  t>afne  seals  in  accordance 
with  Piper  Kit  764  093  as  referenced  in  Piper 
Service  Letter  875,  dated  May  11, 1981,  or  an 
FAA-approved  equivalent,  unless  already 
acccmplished,  and  reinspect  the  engine 
baffle  seals  as  specified  in  paragraph  (a)  of 
this  AD  at  intervals  not  to  exceed  100  hours 
TIS. 

(d)  The  inspections  required  by  this  AD 
may  be  performed  by  the  owner/operator 
holding  at  least  a  private  pilot  certificate  as 
authorized  by  FAR  43.7,  and  must  be  entered 
into  tlie  aircraft  records  showing  compliance 
with  this  AD  in  accordance  with  FAR  43.11. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(f)  An  ahemative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  AtlanU  Aircraft  Certification 
Office.  1669  Phoenix  Parkway,  Suite  210C 
Atlanta,  Georgia  30349.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Atlanta  Aircraft  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  apftroved  alternative  methods  of 
complianca  with  this  AD,  if  any.  may  be 
obtained  from  the  Atlanta  Aircraft 
Certification  Office. 

(g)  The  reinforcement  required  by  this  AD 
shall  be  done  in  accordance  with  Piper 
Service  Bulletin  No.  693,  dated  July  28. 1980. 
The  installation  required  by  this  AD  shall  be 
done  in  accordance  with  Piper  Kit  764  093 
as  referenced  in  Piper  Service  Letter  No.  875. 
dated  May  11, 1981.  This  incorporation  by 
reference  was  previously  approved  on 
January  22, 1992.  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  the  Piper  Aircraft  Coiporation, 
2926  Piper  Drive.  Veto  Beach,  Florida  32960. 
Copies  may  be  inspected  at  the  FAA.  Central 


Region,  Office  of  the  Assistant  Chief  Counsel, 
room  1S58, 601  E.  12th  Street,  Kansas  Qty, 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700,  Washington,  DC 

(h)  This  amendment  (39-6496)  supersedes 
AD  92-26-02,  Amendment  39-6429. 

(i)  This  amendment  (39-6496)  becomes 
effective  on  March  15, 1993. 

Issued  in  Kansas  City,  Missouri,  on 
February  1, 1993. 
Barry  D.  Clements, 

Manager,  Small  Airplane  Directorate.  Aiicraft 
Certification  Service. 
(FR  Doc  93-3021  Filed  2-6-93;  8:45  am] 
MJJNQ  COOC  4»««-19-M 


14CFRPwt71 

[Airspace  Docket  No.  90-AWA-111 

Establishment  of  the  Bangor 
International  Airport  Airport  Radar 
Service  Area;  ME 


AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


summary:  This  amendment  establishes 
an  Airport  Radar  Service  Area  (ARSA) 
at  the  Bangor  International  Airport, 
Bangor,  ME.  Bangor  International 
Airport  is  a  public  airport  with  an 
operating  control  tower  serviced  by  a 
Level  n  Radar  Approach  Control 
Facility.  Establishment  of  this  ARSA 
will  require  that  pilots  maintain  two- 
way  radio  communication  with  air 
traffic  control  (ATC)  while  in  the  ARSA. 
Additionally,  aircraft  operating  wthin 
or  up  to  10,000  feet  mean  sea  level 
(MSL)  directly  over  the  ARSA  must  be 
equipped  with  an  altitude  encoding 
(Mode  C)  transponder  absent  any 
exemption  or  waiver.  Implementation  of 
ARSA  procedures  at  the  affected 
location  promotes  the  efficient  control 
of  air  traffic  and  reduces  the  risk  of 
midair  collision  in  terminal  areas. 
DATES:  Effective  date:  0901  u.t.c,  April 
1. 1993. 

Comments  must  be  received  on  or 
before  April  5, 1993. 
ADDRESSES:  Send  comments  on  the  final 
rule  in  triplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel.  Attention:  Rules  Docket  (AGC- 
101.  Airspace  Docket  No.  90-AWA-ll, 
800  Independence  Avenue,  SW.. 
Washincton,  DC  20591. 

The  omcial  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5  p.m. 

An  informal  docket  may  also  be 
examined  diuing  normal  business  hours 


at  the  office  of  the  Regional  Air  Traffic 
Division.  12  New  England  Executive 
Park,  Burlington.  MA  01803. 
FOR  FURTHER  MFORMATIDN  CONTACT: 
Patricia  P.  Crawford.  Airspace  and 
Obstruction  Evaluation  Branch  (ATP- 
240),  Airspace-Rules  and  Aeronautical 
Information  EHvision,  Air  Traffic  Rules 
and  Procedures  Service,  Federal 
Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-9255. 

SUPPLEMENTARY  itFORMATION: 

Comments  Invited 

The  FAA  is  inviting  comments  to  this 
Rnal  rule  because  the  rule  differs  in  one 
minor  aspect  from  what  was  proposed. 
Specifically,  in  the  original  notice  of 
proposed  rulemaking,  the  FAA 
proposed  to  exclude  the  Brewer  Airport 
from  the  Bangor  ARSA  surface  area.  The 
comments  should  be  limited  to  the 
inclusion  of  the  Brewer  Airport  in  the 
ARSA  surface  area. 

HistorTJ  I 

On  April  22. 1982.  the  National 
Airspace  Review  (NAR)  plan  was 
published  in  the  Federal  Register  (47 
FR 17448).  The  plan  encompassed  a 
review  of  airspace  use  and  procedural 
aspects  of  the  ATC  system.  Among  the 
main  objectives  of  the  NAR  was  the 
improvement  of  the  ATC  system  by 
increasing  efficiency  and  reducing 
complexity.  In  its  review  of  terminal 
airspace,  NAR  Task  Group  1-2 
concluded  that  Terminal  Radar  Service 
Areas  (TRSA's)  should  be  replaced. 
Four  types  of  airspace  configurations 
were  cobsidered  as  candidates  for 
replacement  of  TRSA's.  Of  the  four. 
Model  d  airspace,  since  redesignated 
"ARSA,"  was  recommended  by  a 
consensus  of  the  NAR  Task  Group. 

The  FAA  pubUshed  NAR 
Recommendation  1-2.2.1,  "Replace 
Terminal  Radar  Service  Areas  with 
Model  B  Airspace  and  Service"  in 
Notice  83-9  (48  FR  34286;  July  28, 
1983),  proposing  the  establishment  of 
ARSA's  at  the  Robert  Mueller  Municipal 
Airport,  Austin.  TX.  and  the  Port  of 
Columbus  International  Airport, 
Columbus,  OH.  ARSA's  were  designated 
at  these  two  airports  on  a  temporary 
basis  by  SFAR  No.  45  (48  FR  50038; 
October  28, 1983)  to  provide  an 
operational  confirmation  of  the  ARSA 
concept  for  potential  application  on  a 
national  basis. 

Following  a  confirmation  period  of 
more  than  a  year,  the  FAA  adopted  the 
NAR  recommendation  and,  on  February 
27, 1985.  issued  a  final  rule  (50  FR 
9252;  March  6, 1985)  defining  an  ARSA 


and  establishing  air  traffic  rules  for 
operation  within  such  an  area. 
Concurrently,  by  separate  rulemaking 
action,  ARSA's  were  permanently 
established  at  the  Austin,  TX; 
Columbus,  OH;  and  the  Baltimore/ 
Washington  International  Airports  (50 
FR  9250;  March  6, 1985).  The  FAA  has 
stated  that  future  notices  would  propose 
ARSA's  for  other  airports  at  which 
TRSA  procedures  are  in  effect. 

Additionally,  the  NAR  Task  Group 
recommended  that  the  FAA  develop 
quantitative  criteria  for  establishing 
ARSA's  at  locations  other  than  those 
already  in  the  TRSA  replacement 
program.  The  task  group  recommended 
that  these  criteria  include  traffic  mix, 
traffic  flow  and  density,  airport 
configuration,  geographical  fsatures, 
collision-risk  assessment,  and  ATC 
capabilities  to  provide  service  to  users. 

These  criteria  have  been  developed 
and  are  published  via  the  FAA 
directives  system.  The  FAA  has 
established  ARSA's  at  120  locations 
under  a  paced  implementation  plan  to 
replace  TRSA's. 

On  February  14, 1990,  the  FAA  held 
an  informal  airspace  meeting  for  local 
users  to  discuss  the  possible 
establishment  of  an  ARSA  at  Bangor.  On 
February  19, 1991,  the  FAA  proposed  to 
designate  an  ARSA  at  Bangm* 
International  Airport,  ME,  (56  FR  6584). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  comments  on 
the  prop>osal  to  the  FAA.  Eight  written 
comments  were  received. 

Discuaaiou  of  Comments 

The  Air  Ttwisport  Association  of 
America  (ATA)  and  the  Air  Line  Pilots 
Association  (ALPA)  concurred  with  the 
ARSA  as  proposed.  ALPA  expressed 
concern  for  pilots  navigating  in  the  area 
because  the  proposed  ARSA's 
configuration  was  centered  on  the 
geographic  position  of  the  airport.  ALPA 
suggested  that  the  physical  location  of 
the  Bangor  VHF  omnidirectional  range/ 
tactical  air  navigation  (VORTAC) 
complicates  navigation  around  and 
through  this  airspace.  The  Bangor 
VORTAC  is  located  2.8  miles  northwest 
of  the  airport.  ALPA  recommended  that 
the  VORTAC  be  relocated  to  the  airport 
to  improve  navigation  and  to  better 
define  the  lateral  boundaries  of  the 
ARSA.  The  FAA  has  no  immediate 
plans  to  relocate  the  Bangor  VORTAC, 
but  will  continue  to  monitor  the 
situation  to  determine  if  such  action 
would  be  warranted. 

Several  commenters  suggested  that 
establishing  an  ARSA  at  Bangor 
International  Airport  is  not  necessary. 
These  commmiters  questioned  the 


benefits  of  replacing  the  TRSA  with  an 
ARSA.  They  expressed  the  opinion  that 
the  amount  of  traffic  operating  to  and 
from  the  Bangor  Airport  was  too  small 
to  support  or  )ustiiy  establishing  an 
ARSA. 

The  ARSA  program  is  designed  to 
keep  ATC  informed  of  all  aircraft  within 
the  ARSA  airspace;  therefore, 
participation  is  mandatory,  lliis 
requirement  differs  from  the  operation 
of  the  TRSA  program  which  is  based  co 
pilot's  volimtary  participation.  In 
addition  to  the  Music  radar  services,  the 
ARSA's  SOTvices  will  include:  (1) 
Sequencing  of  all  aircraft  to  the  primary 
airport;  (2)  standard  instrument  flight 
rules  (IFR)  services  to  IFR  aircraft;  (3) 
separation,  traffic  advisories,  and  safety 
alerts  between  IFR  and  visual  flight 
rules  (VFR)  aircraft:  and  (4)  mandatory 
traffic  advisories  and  safety  alerts 
between  VFR  aircraft.  By  contrast,  the 
services  provided  in  a  TllSA  are  basic 
radar,  sequencing,  and  separation  (Stage 
ID  Service),  if  pilots  volunteer  to 
participate  in  this  program. 

The  minimum  criteria  to  establish  an 
ARSA  are  an  airport  writh  an  operational 
airport  traffic  control  tower  served  by  a 
radar  approach  omtrol,  and  one  of  the 
following:  (1)  75,000  annual  instrument 
operations  count  at  the  primary  airport; 
(2)  100,000  annual  instrument 
operations  count  at  the  primary  and 
secondary  airports  in  tlM  terminal  area 
hub;  or  (3)  250,000  aimual  enplaned 
passengers  at  the  primary  airport. 
Bangor  International  Airport  reported 
72,432  annual  instrument  operations  at 
the  primary  airport  in  fiscal  year  1991. 
The  enplaned  passenger  count  was 
reported  as  1,144,584  for  the  calendar 
year  1991.  Prior  to  initiating  this 
rulemaking  action,  the  FAA  fully 
considered  all  nonrulemaking 
alternatives  which  provide  for  an 
acceptable  level  of  safety,  A  thorough 
analysis  of  the  terminal  area,  adjacent 
airspace,  and  IFR  as  compared  to  VFR 
traffic  flow  was  conducted  to  determine 
the  potential  benefits  of  establishing  the 
ARSA.  The  resulU  of  the  FAA's 
evaluation  supported  the  decision  to 
establish  the  ARSA. 

Several  commenters  suggested  that 
establishing  an  ARSA  at  Bangor 
International  Airport  would  probably 
cause  several  private  airports  to  doee, 
have  a  negative  impact  on  general 
aviation  (GA)  business,  and  impede 
access  to  satellite  airports  such  as 
Brewer  and  Lucky  landing.  The  FAA 
believes  that  this  action  vrill  not  have  a 
negative  impact  on  the  GA  business  in 
the  Bangor  area  because  of  the  ARSA 
design.  The  Bangor  ARSA  is  designed  to 
accommodate  aviation  activity  at  these 
airports  and  to  assure  pilots  adequate 
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access  to  them.  Although  the  lateral 
boundary  of  the  Bangor  ARSA 
encompasses  the  primary  airport  and 
the  Brewer  Airport  within  the  surface 
area,  the  Lucky  Landing  Airport  is 
outside  of  the  sxirCace  area  and  beneath 
1.500-foot  shelf.  While  the  Brewer 
Airport  was  not  excluded,  the  FAA 
believes  that  the  impact  of  the  airport 
being  within  the  ARSA  surface  area  will 
be  mitigated  by  the  few  locally  based 
aircraft  operators  being  exempted  from 
certain  costly  equipment  requirements 
such  as  a  Mode  C  transponder.  Such 
exemptions  would  be  defined  in  a  Letter 
of  Agreement  between  the  Bangor  Air 
Traffic  Control  Tower  and  locally  based 
aircraft  operators. 

Two  commenters  support  a  climb/ 
descent  corridor  concept  in  lieu  of  the 
ARSA  for  Bangor.  The  standard 
configuration  for  an  ARSA  normally 
consists  of  the  airspace  iwm  the  surface 
to  4.000  feet  within  a  5-mile  radius  of 
the  airport  and  from  1,200  feet  to  4.000 
feet  within  a  10-mile  radius  of  the 
airport.  To  implement  the  climb/descent 
corridors  concept  in  an  ARSA 
environment  would  substantially 
increase  the  amount  of  "regulatory" 
airspace  beyond  the  ARSA's  standard 
10-mile  radius.  The  primary  concern  in 
any  airspace  action  is  to  provide  the 
highest  degree  of  safety  while 
preserving  the  most  efficient  use  of  the 
available  terminal  airspace.  Because 
climb/descent  corridors  would  unduly 
increase  the  "regulatory"  airspace,  this 
solution  would  not  make  the  most 
efficient  use  of  the  available  terminal 
airspace. 

All  comments  were  fully  considered 
before  developing  the  final  design 
contained  in  this  rule.  The  FAA  believes 
that  the  final  ARSA  design  best  meets 
ATC  and  user  requirements  and 
promotes  the  safe  and  efficient  use  of 
airspace. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  an  ARSA  at  Bangor 
International  Airport,  ME.  Bangor 
International  Airport  is  a  public  airport 
with  an  operating  control  tower  serviced 
by  a  Level  II  Radar  Approach  Control 
Facility.  Establishment  of  this  ARSA 
requires  that  pilots  maintain  two-way 
radio  communication  with  ATC  while 
in  the  ARSA.  It  will  also  require  that 
aircraft  within  the  ARSA  be  equipped 
with  Mode  C  transponder,  absent  an 
exemption  or  waiver.  Implementation  of 
ARSA  procedures  at  the  affected 
location  will  promote  the  efficient 
control  of  air  traffic  and  reduce  the  risk 
of  midair  collision  in  terminal  areas. 


The  coordinates  in  the  proposal  were 
North  American  Datum  27;  however, 
these  coordinates  have  been  updated  to 
North  American  Datum  83.  Airport 
radar  service  areas  are  published  in 
§  71.501  of  FAA  Order  7400.7A  dated 
November  2, 1992,  and  efl'ective 
November  27, 1992,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  ARSA  listed  in  this  document 
will  be  published  subsequently  in  the 
Order. 

Additionally,  to  maintain  congruency 
with  the  ARSA  surface  area,  the  Bangor, 
ME,  Control  Zone  is  also  being  changed 
with  this  final  rule.  Since  ARSA's  are 
more  restrictive  than  control  zones, 
changing  of  the  control  zone  is 
inconsequential,  and  the  public  would 
not  be  particularly  interested  in  this 
change:  therefore,  the  FAA  is  adopting 
this  modification  of  the  control  zone 
without  prior  notice  and  public  process. 
Moreover,  control  zones  will  cease  to 
exist  effective  September  16,  1993. 
Control  zones  are  published  in  §  71.171 
of  FAA  Order  7400. 7A  dated  November 
2, 1992,  and  effective  November  27, 
1992,  which  is  incorporated  by 
reference  in  14  CFR  71.1. 

The  rule  is  as  originally  proposed 
except  for  the  inclusion  of  the  Brewer 
Airport  within  the  ARSA  surface  area 
£md  minor  editorial  changes.  Brewer 
Airport  was  proposed  to  be  excluded  in 
accordance  with  the  guidance  given, 
during  the  national  airspace  review 
conducted  in  conjunction  with  the 
Airspace  Reclassification  Program,  to 
the  FAA  Regional  Project  Teams  to 
exclude  satellite  airports  from  control 
zones  and  ARSA's  to  the  maximum 
extent  practicable.  However,  one 
parameter  or  condition  associated  with 
the  exclusion  was  that  aircraft 
operations  being  conducted  under 
instrument  flight  rules  (IFR)  could  not 
be  adversely  impacted.  During  the 
review  and  rulemaking  process,  the 
changes  to  the  Bangor  Control  Zone 
were  resized  and  the  airspace  around 
the  Brewer  Airport  was  excluded  from 
the  surface  area  of  the  control  zone  and 
the  proposed  ARSA.  The  potential 
impact  of  the  exclusion  of  the  Brewer 
Airport  was  recognized  during  the  final 
review  process  associated  with  the 
publication  of  the  Halifax  Sectional 
Aeronautical  Chart  scheduled  for  April 
1, 1993.  This  exclusion  could  adversely 
affect  IFR  traffic  at  Bangor  International 
Airport,  the  primary  airport  for  which 
the  airspace  is  designed  and  regulated. 

Specifically,  the  nmway  orientation  at 
Brewer  Airport  is  01/19  and  approach 
end  of  Runway  19  is  located  2.8  nautical 
miles  southeast  of  the  Bangor 
International  Airport  and  directly  on  the 
final  approach  course  to  Runway  33.  If 


Brewer  were  to  continue  to  be  excluded 
from  the  Bangor  Control  Zone  and 
ARSA,  it  would  allow  aircraft  operating 
in  and  out  of  Brewer,  below  700  feet 
mean  sea  level,  to  operate  with  as  little 
as  one  statute  mile  flight  visibility  and 
clear  of  clouds  instead  of  the  more 
stringent  three  miles  of  flight  visibility 
and  500  feet  below,  1,000  feet  above, 
and  2,000  feet  horizontally  from  clouds 
appropriate  for  VFR  operations  within 
proximity  to  concentrated  IFR 
operations.  Additionally,  the  exclusion 
would  allow  aircraft  operations  without 
any  communications  with  the  Bangor 
Air  Traffic  Control  Tower  (ATCT).  The 
Brewer  runways  and  the  proximity  to 
Bangor  International  IFR  arrivals  to 
Runway  33  or  IFR  departures  from 
Runway  15  pose  the  potential  for  a 
significant  compromise  to  aviation 
safety,  especially  during  the  spring  and 
summer  months  when  the  transient 
aircraft  activity  at  Brewer  increases. 
Compounding  the  situation  is  the  fact 
that  Bangor  International  serves  as  a 
weather  and  refueling  alternate  for 
trans-Atlantic  arrivals  to  the  United 
States. 

Therefore,  the  FAA  has  decided  to 
resolve  the  potential  safety  problem  by 
eliminating  the  exclusion  and  making 
Brewer  Airport  part  of  the  Bangor 
Control  Zone  and  ARSA  surface  area. 
Correspondingly,  the  legal  description 
of  the  airapace  is  being  changed  with 
this  final  rule.  Although  the  final  rule  is 
not  identical  to  the  original  proposal, 
the  FAA  does  not  view  the  change  to 
include  Brewer  Airport  within  the 
ARSA  surface  area  as  sufficiently 
substantial  to  require  the  issuance  of  an 
amended  proposal  prior  to  adopting  a 
final  rule.  Moreover,  the  anticipated 
increase  in  traffic  at  Bangor  as  the 
summer  season  approaches  dictates 
that,  in  the  interest  of  safety,  the  ARSA 
be  established  without  further  delay. 
Nevertheless,  since  this  action  differs 
from  what  was  originally  proposed,  the 
FAA  is  soliciting  additional  comments 
and  will  review  any  comments  received 
in  conjunction  with  the  action  to 
include  Brewer  Airport  within  the 
ARSA  surface  area  to  determine  if  any 
further  amendment  is  appropriate. 

Regulatory  Evaluation  Sununary 

This  section  summarizes  the 
regulatory  evaluation  prepared  by  the 
FAA.  The  regulatory  evaluation 
provides  more  detailed  estimates  of  the 
potential  economic  consequences  of  this 
rule.  This  summary  and  the  evaluation 
quantify,  to  the  extent  practicable, 
estimated  costs  of  this  rule  to  the  private 
sector,  consumers,  and  Federal,  State, 
and  local  governments,  and  also  the 
anticipated  benefits. 
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Executive  Order  12291 ,  dated 
February  17, 1981,  directs  Federal 
agencies  to  promulgate  new  regulations 
or  modify  existing  regulations  only  if 
potential  benefits  to  society  for  each 
regulatory  change  outwei^  potential 
costs.  The  order  also  requires  the 
preparation  of  a  Regulatory  Impact 
Analysis  of  all  "major"  rules  except 
those  responding  to  emergency 
situations  or  other  narrowly  defined 
exigendes.  A  "major"  rule  is  one  that  is 
iikely  to  have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  result 
in  a  major  increase  in  consumer  costs, 
haveja  significant  adverse  effect  on 
competition,  or  be  highly  controversial. 

The  FAA  has  determined  that  this 
rule  is  not  "major"  as  defined  in  the 
executive  order.  Therefore,  a  full 
regulatory  impact  analysis,  which 
includes  the  identification  and 
evaluation  of  cost-reducing  alternatives 
to  the  rule,  has  not  been  prepared. 
Instead,  the  agency  has  prepared  a  more 
concise  document  termed  a  "regulatory 
evaluation,"  which  analyzes  only  this 
rule  without  identifying  alternatives.  In 
addition  to  a  summary  of  the  regulatory 
evaluation,  this  section  also  contains  a 
final  regulatory  flexibility  determination 
required  by  the  1980  Regulatory 
Flexibility  Act  (Pub:  L.  96-354)  and  an 
international  trade  impact  assessment. 
For  miKe  detailed  economic  information 
than  this  summary  contains,  the  reader 
should  consult  the  regulatory  evaluation 
contained  in  the  docket. 

Costs 

The  FAA  has  determined  that 
establishing  the  Bangor  ARSA  will 
impose  a  one-time  FAA  administrative 
cost  of  $500  (discounted,  1990  dollars). 
For  the  aviation  community  (namely, 
aircraft  operators  and  fixed  based 
operators),  the  final  rule  will  impose 
only  negligible  costs.  The  potential  costs 
of  the  Bangor  ARSA  are  discussed 
below. 

1.  Potential  FAA  Administrative  Costs 
(air  traffic  controller  staffing,  controller 
training,  and  facility  equipment  costs). 

For  the  Bangor  ARSA  (and  the  ARSA 
program  in  general),  the  FAA  does  not 
expect  to  incur  any  additional  costs  for 
ATC  staffing,  training,  or  facility 
equipment.  The  FAA  is  confident  that  it 
can  handle  any  additional  traffic  that 
will  participate  in  radar  services  at  the 
ARSA  with  p^rsfxinel  at  the  current 
authorized  staffing  level. 

The  FAA  expects  to  be  able  to  train 
its  controller  force  at  Bangor  in  ARSA 
procedures  during  regularly  scheduled 
briefing  sessions.  Hius,  no  additional 
training  costs  are  expected.  Minor 
modiScaUms  of  the  computer  software 
used  to  opterate  radar  equipment  may  be 


necessary.  Previously  adopted  plans  to 
replace  or  modify  older  equipment  may 
be  rescheduled  to  accommoaate  the 
ARSA  program.  However,  no  significant 
additional  equipment  requirements  are 
anticipated.  By  implementing  the 
ARSA,  modification  of  terminal  radar 
procedures  at  Bangor  will  make  more 
efficient  use  of  existing  resources. 

2.  Other  Potential  FAA  Administrative 
Costs  (revision  of  charts,  notification  of 
the  public,  and  pilot  education). 

When  AJlSA's  are  established, 
sectional  charts  need  revision  to 
incorporate  the  new  ARSA  airspace 
boundaries.  The  FAA  revises  the 
sectional  charts  every  six  months 
whether  a  new  ARSA  is  established  or 
not.  Changes  of  airspace  designation 
depictions  are  made  routinely  during 
charting  cycles,  and  can  be  considered 
an  ordinary  operating  cost.  Therefore, 
the  FAA  does  not  expect  to  incur  any 
additional  charting  costs  as  a  result  of 
the  Bangor  ARSA.  Pilots  will  not  incur 
any  additional  costs  obtaining  a  revised 
sectional  chart  depicting  the  Bangor 
ARSA  because  they  are  already  required 
to  use  the  most  current  version. 

The  FAA  holds  an  informal  public 
meeting  at  each  proposed  ARSA 
location.  These  meetings  provide  pilots 
with  the  best  opportunity  to  learn  how 
an  ARSA  works  and  how  it  will  affect 
local  operations.  The  expenses 
associated  with  these  public  meetings 
are  incurred  regardless  of  whether  an 
ARSA  is  uhimately  established.  Thus, 
they  are  more  appropriately  considered 
routine  FAA  costs.  However,  any 
subsequent  public  information  costs 
related  to  the  Bangor  ARSA  will  be 
strictly  attributed  to  this  rule.  The  FAA 
will  distribute  a  Letter  to  Airmen  to  all 
pilots  residing  within  50  miles  of  the 
Bangor  ARSA  and  issue  an  Advisory 
Circular  that  will  explain  the  operation 
and  airspace  configuration  of  the  ARSA. 
The  combined  Letter  to  Airmen  and 
Advisory  Circular  will  cost 
approximately  $500  (discounted).  Any 
further  public  information 
dissemination  will  be  nominal. 

FAA  district  offices  throughout  the 
country  conduct  aviation  safety 
seminars  on  a  regular  basis.  These 
seminars  are  regularly  provided  by  the 
FAA  to  discuss  a  variety  of  aviation 
safety  issues,  including  operations 
within  ARSA's,  and  do  not  involve 
additional  costs.  Also,  no  significant 
costs  are  expected  as  a  resuh  of  the  liser 
meetings  that  will  be  held  following 
implementation  of  the  ARSA.  The  FAA 
customarily  organizes  these  meetings  to 
get  reactions  firom  users  on  local  ARSA 
operaticms.  The  meetings  are  held  at 
public  or  other  fecilities  free  of  charge 
or  at  a  ncnninal  cost.  Because  local  FAA 


facility  personnel  conduct  these 
meetings,  no  travel,  per  diem,  or 
overtime  costs  are  incurred  for  regional 
or  headquarters  personnel. 

3.  Potential  Costs  to  the  Aviation 
Community  (circumnavigation,  delays, 
and  radio  communications  equipment). 

The  FAA  anticipates  that  some  pilots 
who  currently  transit  the  terminal  area 
without  estabhshing  radio 
communications  or  partidpating  fai 
Stage  m  services  may  choose  to 
drcumnavigate  the  Bangor  ARSA. 
However,  the  FAA  contends  that  these 
operators  could  drcumnavigate  the 
AJRSA  without  significantly  deviating 
from  their  regular  flight  path.  They 
could  also  remain  clear  of  the  ARSA  by 
flying  above  the  ceiling  (4,200  feet  MSL) 
or  imder  the  various  floors  (which  range 
from  700  to  2,000  feet  MSL).  The  FAA 
estimates  that  this  rule  will  have  a 
neghgible,  if  any,  cost  impact  on 
nonparticipating  GA  aircraft  operators 
because  of  the  small  deviations  from 
current  flight  paths  that  these  operators 
would  make. 

The  FAA  recognizes  that  delays  might 
develop  at  Bangor  following  the  initial 
establishment  of  the  ARSA.  The 
additional  traffic  that  ATC  will  handle 
due  to  the  mandatory  pilot  participation 
in  radar  services  within  the  ARSA  could 
result  in  minor  delays  to  aircraft 
operations.  However,  these  potential 
delays  are  typically  transitional  in 
nature.  The  FAA  contends  that  any 
potential  delay  problems  will  be  mora 
than  offset  by  the  increased  flexibility 
afforded  controllers  in  handling  traffic 
as  a  result  of  ARSA  separation 
standards.  This  has  been  the  experience 
at  the  older  ARSA's  and  at  the  newer 
ones.  The  FAA  expects  a  smooth   . 
transition  process  which  has 
characterized  the  establishment  of  most 
ARSA  sites  to  date. 

The  FAA  assumes  that  aircraft 
operating  in  the  vidnity  of  the  Bangor 
AlRSA  already  have  two-way  radio 
communications  capability  and, 
therefore,  the  radio  requirement  is  not 
exi>eded  to  impose  any  additional  costs. 
Nevertheless,  the  FAA  has  made  an 
effort  to  minimize  any  potential  radio 
installation  costs  by  providing  cutouts 
along  the  floor  of  the  ARSA.  In  addition, 
procedural  agreements  between  ATC 
and  affected  satellite  airports  could 
avoid  im(>osing  radio  installation  costs 
on  operatora  at  these  airports. 

Because  participation  in  the  ARSA 
radar  services  is  mandatory,  airpoits 
located  within  the  S-nauUcal-mile  core 
might  lose  customera  to  airports  outside 
of  the  core.  The  FAA  endeavora  to 
exdude  satellite  airports  located  within 
the  core  of  an  ARSA  where  safety  wrould 
not  be  substantially  compromised.  lUs 
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avoids  any  adverse  impact  on  their 
operations  and  simplifies  ATC 
coordination  responsibilities  between 
the  primary  and  those  satellite  airports. 
In  some  cases,  the  same  purposes  were 
achieved  through  Letters  of  Agreement 
between  ATC  and  the  affected  airports 
by  establishing  special  procedures  for 
aircraft  operators.  In  this  manner,  the 
FAA  expects  to  eliminate  virtually  any 
adverse  impact  on  the  operations  of 
small  satellite  airports  that  could  result 
from  the  ARSA  program.  Similarly,  the 
FAA  expects  to  eliminate  potential 
adverse  impacts  on  existing  flight 
training  practice  areas,  as  well  as 
soaring,  ballooning,  parachuting, 
ultralight,  and  banner  towing  activities. 
It  will  do  this  through  local  agreements 
between  ATC  facilities  and  the  affected 
organizations  that  will  set  forth  special 
procedures  to  accommodate  these 
activities.  The  FAA  utilizes  such 
arrangements  extensively  in 
implementing  ARSA's.  Because,  in  the 
case  of  Brewer,  the  runway  orientation 
and  proximity  of  the  two  airports  does 
not  allow  for  exclusion,  the  FAA 
anticipates  that  any  impact  on  users  of 
Brewer  will  be  mitigated  through  letters 
of  agreement  with  ATC  as  safety  allows. 

4.  Mode  C  and  Traffic  Alert  and 
Collision  Avoidance  System  (TCAS) 
Bales. 

The  Bangor  ARSA  will  be  subject  to 
Phase  II  of  the  Mode  C  Rule  (14  CFR 
91.215),  which  went  into  effect  for 
ARSA's  on  December  30, 1990.  The 
Mode  C  Rule  states  that  all  aircraft, 
unless  exempt,  must  be  equipped  with 
an  operable  transponder  with  altitude 
encoding  capability  when  operating  in 
and  above  an  ARSA.  The  Mode  C  Rule 
affects  all  aircraft  operating  in  and  up  to 
10,000  feet  MSL  above  an  ARSA  within 
the  upward  extension  of  its  lateral 
confines.  The  requirement  also  applies 
to  any  ARSA  (or  Class  C  airspace 
effective  September  16, 1993) 
designated  in  the  future. 

Some  aircraft  operators  may  have  to 
acquire  or  upgrade  to  a  Mode  C 
transponder  as  a  result  of  establishing 
the  Bangor  ARSA.  However,  the  cost  of 
acquiring  a  Mode  C  transponder  for  all 
GA  aircraft  in  the  U.S.  was  accounted 
for  by  the  Mode  C  Rule  (55  FR  50302; 
December  5, 1990).  The  Mode  C  Rule 
assumed  a  worst-case  scenario  that  all 
operators  of  GA  aircraft  without  a  Mode 
C  transponder  will  acquire  such 
equipment.  The  FAA  contends  that  GA 
operators  will  acquire  Mode  C 
transponders  to  avoid  having  to 
circumnavigate  the  increasing  amount 
of  airspace  that  requires  Mode  C 
transponders.  Thus,  any  Mode  C 
acquisition  costs,  as  a  result  of  the 
establishment  of  the  Bangor  ARSA  or 


any  other  ARSA,  have  already  been 
attributed  entirely  to  the  Mode  C  Rule. 

The  FAA  has  also  adopted  regulations 
requiring  certain  aircraft  operators  to 
install  a  traffic  alert  collision  avoidance 
system  (TCAS),  which  alerts  air  carriers 
to  the  presence  of  other  aircraft  from  the 
signal  emitted  by  Mode  C  transponders. 
TCAS  issues  traffic  advisories  that 
indicate  the  position  of  other  aircraft  in 
the  proximity;  later  generation  TCAS 
equipment  also  provides  conflict 
resolution  advisories  as  to  what  evasive 
actions  are  not  appropriate  for  avoiding 
potential  midair  collisions.  The  TCAS 
Rule  (54  FR  940,  January  30, 1989)  will 
not  contribute  to  the  potential  costs  of 
the  Bangor  ARSA,  but  it  will  contribute 
to  the  potential  safety  beneflts  which  are 
discussed  below. 

Benefits 

The  potential  benefits  of  the  Bangor 
ARSA  will  be  enhanced  aviation  safety 
(in  terms  of  a  lowered  risk  of  midair 
collisions)  and  improved  operational 
efficiency  (in  terms  of  higher  air  traffic 
controller  productivity  with  existing 
resources).  These  potential  benefits  are 
difficult  to  quantify.  Thus,  such  beneHts 
have  been  analyzed  in  qualitative  terms, 
as  explained  in  the  following  sections. 

The  National  Airspace  Review  (NAR) 
Task  Group  (1982)  found  that  airspace 
users,  especially  GA  users,  encountered 
significant  problems  with  terminal  radar 
services.  Different  levels  of  radar  service 
offered  within  terminal  areas  caused 
confusion,  and  users  were  not  always 
certain  of  what  restrictions  and 
privileges  applied.  The  standardization 
and  simpliHcation  of  operating 
procedures  provided  by  ARSA's  are 
expected  to  alleviate  many  of  these 
problems.  As  both  pilots  and  controllers 
become  more  familiar  with  ARSA 
operating  procedures,  all  IFR  and  VFR 
traffic  is  expected  to  move  as  efficiently 
and  expeditiously  as  it  did  under  Stage 
in  (TRSA)  service.  These  benefits  of  the 
ARSA  program  cannot  be  specifically 
attributed  to  individual  airports,  but 
rather  will  result  from  the  overall 
improvements  realized  in  terminal  area 
ATC  procedures  as  ARSA's  are 
implemented  throughout  the  country. 
Establishment  of  the  Bangor  ARSA  will 
contribute  to  these  overall 
improvements. 

"rhe  Bangor  ARSA  will  generate 
potential  safety  benefits  in  the  form  of 
reducing  the  risk  of  midair  collisions 
due  to  increased  positive  control  of 
airspace  around  Bangor.  Based  on 
factors  that  indicate  an  increased 
probability  of  a  midair  collision  at 
Bangor,  the  FAA  is  establishing  an 
ARSA  there  to  prevent  an  incident. 
These  factors  are  the  increased  volume 


of  aircraft  operations  an  passenger 
enplanements. 

Another  factor  is  increased 
complexity  of  aircraft  operations  at 
Bangor.  Complexity  refers  to  air  traffic 
conditions  resulting  from  a  mix  of 
controlled  and  uncontrolled  aircraft  that 
vary  widely  in  speed  and 
maneuverability.  As  this  mix  increases, 
so  does  the  potential  for  a  midair 
collision. 

The  ARSA  program  has  the  potential 
for  reducing  the  risk  of  a  midair 
collision  by  reducing  the  number  of 
near-midair  collisions  (NMAC's).  In  a 
study  of  NMAC  data,  the  FAA's  Office 
of  Aviation  Safety  (ASF)  found  that 
approximately  15  percent  of  reported 
NMAC's  occurred  in  TRSA  airspace. 
This  study  found  that  about  half  of  all 
NMAC's  occurred  in  the  1,000  to  5,000 
feet  altitude  range,  which  is  closely 
comparable  to  the  altitudes  where  pilot 
participation  will  be  mandatory  in  the 
ARSA.  This  study  also  found  that  over 
85  percent  of  NMAC's  occurred  in  VFR 
conditions  when  visibility  was  5  miles 
or  greater.  Finally,  the  study  found  that 
the  largest  number  of  NMAC  reports  are 
associated  with  IFR  operations  under ! 
radar  control  conflicting  with  VFR 
traffic  during  VFR  flight  conditions 
below  12,500  feet.  The  mandatory 
participation  requirements  of  the  ARSA 
and  the  radar  services  provided  by  ATC 
to  VFR  as  well  as  IFR  pilots  will  help 
alleviate  such  conflicts. 

A  NAR  Task  Group  study  conducted 
by  Engineering  &  Economic  Research, 
Inc.,  reviewed  NMAC  data  of  Austin 
and  Columbus  during  the  1978  to  1984 
period.  The  study  found  that  the 
presence  of  the  ARSA  reduced  the 
probability  of  NMAC  occurrence  by  38 
percent  at  Austin  and  33  percent  at 
Columbus.  Another  FAA  study 
estimated  that  the  potential  for  NMAC's 
could  be  reduced  by  about  44  percent 
through  establishing  an  ARSA.  Since 
near  midair  and  actual  midair  collisions 
result  from  similar  causal  factors,  a 
reduction  in  NMAC's  as  a  result  of  the 
ARSA  program  suggests  a  reduction  in 
actual  midair  collisions  as  well. 

A  1984  study  of  the  ARSA 
confirmation  sites  by  the  FAA's  Office 
of  Aviation  Policy  and  Plans  included  a 
detailed  analysis  to  determine  if 
replacing  a  TRSA  with  an  ARSA  might 
reduce  the  risk  of  a  midair  collision. 
The  collision  risk  analysis  was  based 
upon  the  experience  at  Columbus, 
which  provided  recorded  radar  data 
through  Automated  Radar  Terminal 
System  ARTS  Ill-A  extraction.  The 
study  focused  on  conditions  of  fairly 
heavy  VFR  activity  in  the  terminal  radar 
area  since  the  ARSA  affects  procedures 
used  to  handle  VFR  traffic.  "The  analysis 
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examined  the  intersections  of  flight 
paths  before  and  after  the  ARSA  was 
installed  because  the  replacement  of  a 
TRSA  with  an  ARSA  might  alter  the 
routes  of  travel,  particularly  for  aircraft 
that  did  not  previously  participate  in 
the  TRSA.  The  flight  path  analysis 
focused  on  the  areas  immediately 
around,  under,  and  over  the  ARSA,  and 
ascertained  that  installation  of  the 
ARSA  did  not  compress  traffic.  The 
study  concluded  that  the  mandatory 
participation  requirement  for  all  aircraft 
operating  within  the  ARSA  resulted  in 
a  75  percent  reduction  in  midair 
collision  risk. 

The  FAA  reviewed  National 
Transportation  Safety  Board  (NTSB) 
midair  collision  records  for  the  period 
of  January  1978  and  October  1984.  This 
review  indicated  that  the  establishment 
of  an  ARSA,  in  place  of  a  TRSA,  could 
greatly  reduce  the  risk  of  midair 
collisions.  Because  the  circumstances 
observed  at  the  Columbus  test  site  may 
not  be  the  same  at  other  TRSA  locations, 
the  75  percent  reduction  in  midair 
collision  risk  measured  there  may  not  be 
achieved  at  the  ARSA  sites.  Therefore, 
the  FAA  estimates  that  the 
implementation  of  the  ARSA  program 
will  reduce  the  risk  of  midair  collision 
by  only  50  percent  at  TRSA  locations. 
Establishing  ARSA's  at  congested 
airports  currently  providing  Stage  II 
radar  service  will  also  reduce  midair 
collision  risk. 

A  reduction  of  midair  collisions  by  50 
percent  could  result  in  the  prevention  of 
one  midair  collision  nationally  every 
one  to  two  years.  The  quantifiable 
benefits  of  preventing  a  midair  collision 
can  range  ^m  less  than  $150,000, 
resulting  from  the  prevention  of  a 
minor,  non-fatal  accident  between  GA 
aircraft,  to  $250  million  or  more, 
resulting  from  the  prevention  of  a 
midair  collision  involving  a  passenger 
jet  airplane.  Establishment  of  the  Bangor 
ARSA  will  contribute  to  this 
improvement  in  aviation  safety. 

The  beneflt  of  a  reduction  in  the  risk 
of  midair  collisions  from  establishing  an 
ARSA  cannot  be  attributed  entirely  to 
the  ARSA  program.  An  indeterminant 
amount  of  the  benefits  must  be  credited 
to  the  interaction  of  the  ARSA  (and  the 
ARSA  program  in  general)  with  the 
Mode  C  Rule,  which  in  turn  interacts 
with  the  TCAS  Rule.  This  is  because  the 
Bangor  ARSA  benefits,  as  well  as 
benefits  from  other  designated  airspace 
actions  that  require  Mode  C 
transponders,  cannot  be  separated  from 
the  benefits  of  the  Mode  C  and  TCAS 
Rules.  The  terminal  control  area  (TCA) 
and  ARSA  programs  (including  the 
Bangor  ARSA),  plus  the  Mode  C  and 
TCAS  Rules,  share  beneflts  and  costs 


totaling  $2.1  billion  and  $843.1  million 
respectively. 

Comparison  of  Costs  and  Benefits 

The  Bangor  ARSA  will  impose  a  cost 
of  $500  on  the  agency.  When  this  cost 
estimate  of  $500  is  added  to  the  total 
cost  of  the  ARSA  and  TCA  programs 
and  the  Mode  C  Rule  and  TCAS  Rule, 
the  costs  will  still  be  less  than  their  total 
potential  safety  benefits.  This  rule  will 
also  generate  benefits  in  the  form  of 
enhanced  operational  efficiency.  In 
addition,  this  rule  will  not  impose  any 
appreciable  cost  on  the  aviation 
community.  Thus,  the  FAA  believes  that 
this  rule  will  be  cost-beneficial. 

International  Trade  Impact  Analysis 

The  rule  will  only  affect  U.S.  terminal 
airspace  operating  procedures  at  and  in 
the  vicinity  of  Bangor,  ME.  The  rule  will 
not  create  a  competitive  trade  advantage 
or  disadvantage  for  foreign  firms  in  the 
sale  of  either  foreign  aviation  products 
or  services  in  the  United  States.  In 
addition,  domestic  Arms  will  not  incur 
a  competitive  trade  advantage  6r 
disadvantage  in  either  the  sale  of  United 
States  aviation  products  or  services  in 
foreign  countries. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  government  regulations. 
Small  entities  are  independently  owned 
and  operated  small  businesses  and 
small  not-for-profit  organizations.  The 
RFA  requires  agencies  to  review  rules 
that  may  have  "a  significant  economic 
impact  on  a  substantial  number  of  small 
entities." 

Under  FAA  Order  2100.14A,  entitled 
Regulatory  Flexibility  Criteria  and 
Guidance,  a  rule  has  "signiflcant 
economic  impact"  when  the  annualized 
net  compliance  cost  to  an  entity, 
adjusted  for  inflation,  is  greater  than  or 
equal  to  the  threshold  cost  level  for  that 
entity.  A  "substantial  number"  of  small 
entities  means  not  fewer  than  eleven 
and  more  than  one-third  of  all  small 
entities  subject  to  a  proposed  or  existing 
rule. 

For  the  purpose  of  this  evaluation,  the 
small  entities  that  will  be  potentially 
affected  by  the  rule  are  flxed-base 
operators,  flight  schools,  agricultural 
operators,  and  other  small  aviation 
businesses  located  at  Bangor 
International  Airport  and  the  two 
satellite  airports  in  or  bordering  the  5- 
nautical-mile  ARSA  inner  core.  The 
mandatory  participation  within  the 
ARSA  for  aircraft  sequencing  and 
separation  along  with  unique  conditions 


around  Bangor  could  potentially  impose 
certain  costs  on  usera.  Some  of  the  user* 
and  activities  that  may  be  affected  are 
local  flxed-base  operatore  and  airport 
operatore,  flight  training,  crop  dusting. 
soaring,  ballooning,  parachuting, 
ultralight,  and  banner  towing  operators. 
However,  the  FAA,  to  the  extent 
practicable,  will  employ  exclusions, 
cutouts,  and  special  procedures  to 
alleviate  any  adverse  impacts.  The  FAA 
will  also  develop  special  procedures  to 
accommodate  these  activities  through 
local  agreements  between  ATC  and  the 
affected  organizations.  For  these 
reasons,  the  FAA  does  not  expect  any 
such  adverse  impacts  to  occur  as  a 
result  of  this  ARSA.  The  FAA  expects 
that  any  delay  problems  that  may 
initially  develop  following 
implementation  of  the  ARSA  will  be 
transitory,  and  therefore  no  lasting 
adverse  impact  should  result. 

The  FAA  has  determined  that  this 
rule  will  not  result  in  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore,  a 
regulatory  flexibility  analysis  is  not 
required  under  the  terms  of  the  RFA. 

Federalism  Implications 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  will 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Conclusion 

For  the  reasons  discussed  under 
"Regulatory  Evaluation,"  the  FAA  has 
determined  that  this  regulation  (1)  is  not 
a  "major  rule"  under  Executive  Order 
12291;  and  (2)  is  not  a  "signiflcant  rule" 
under  EXDT  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  26, 
1979).  It  is  also  certified  that  this  rule 
does  not  require  preparation  of  a 
Regulatory  Flexibility  Analysis  under 
the  RFA. 

List  of  Sub|ects  in  14  CFR  Part  71 

Airport  radar  service  areas.  Aviation 
safety,  Control  zones.  Incorporation  by 
reference. 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  CFR  part  71  as  follows: 
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PART71-IAMENOED] 

1.  The  authority  citation  for  14  CFR 
part  7t  continues  to  raad  as  follows: 

AMdMrity:  49  U.S.C  app  134«(a).  13S4(a). 
1510;  E.a  10«54.  24  FR  9545,  3  CFR.  1»5»- 
1M3  Comp..  p.  399,  49  U.S.C  106(g);  14  CFR 
11.69. 

171.1    [Amended] 

2.  The  incorporatloo  by  refiarence  In 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.7A. 
Compilation  of  Regulations,  dated 
November  2. 1992.  and  effective 
November  27. 1992.  is  amended  as 
follows: 


SactiM  71.17J 
Zones 


DBsignatioa  of  Control 


ANB  ME  CZ  Bangor.  ME    (Raviawll 
Bangor  International  Airport 

(lat.  44°48'2r  N..  long.  68'49'41"  W.) 
Bangor  VORTAC 


(lat.  44»50r31''  N..  long.  Bt^STn'  W.) 
That  airspace  extending  upward  from  the 
■urfsoe  to  and  including  4.200  foet  MSL 
within  a  S-mlle  radius  of  Bangor 
Inlanutkmal  Airport;  and  that  aitapaca 
extanding  upward  from  the  surfKe  within 
1.5  mUas  met  side  of  the  Bangor  VORTAC 
135*  radial  extending  from  tba  5-mile  radius 
to  9  miles  southeast  of  the  VORTAC:  and  that 
airspace  within  3.1  miles  each  side  of  the 
VORTAC  318*  radial  extending  from  the  5- 
mile  radius  to  7.2  miles  northwest  of  the 
VORTAC. 


Section  7tJ01    Designation  of  Airport 
Radar  Service  Areas 


ANE  ME  ARS  Bangor,  ME  (NswJ 

Bangor  Intemationai  Airport 
(lat  44''4«'27''  N..  long.  68*49'41''  W.) 

Bannr  VORTAC 
(Ut.  44»50^1*'  N..  long.  6r52'2«-  W.) 
That  airspace  extending  upward  from  the 

surface  to  and  including  4,200  feet  MSL 

«vlthin  a  S-mile  radius  of  Bangor 


Intematiooal  Airport;  and  that  airspace 
extending  upward  from  2,000  feet  MSL  to 
and  Induding  4.200  feet  MSL  within  a  10- 
mile  radius  of  the  airport  from  the  111' radial 
of  tlia  Bangor  VORTAC  clockwise  to  the  232* 
radial  of  the  VORTAC:  and  that  airspace 
extending  upward  from  1.500  feet  MSL  to 
and  including  4,200  feet  MSL  writhln  a  10- 
mile  radius  of  the  airport  from  the  232*  radial 
of  the  VOfTTAC  clockwise  to  the  111*  radlri 
of  the  VORTAC  This  airport  radar  service 
area  is  effective  dunng  the  speciFtc  days  and 
hours  of  operation  of  the  Bangor  Towar  and 
Approach  Cootroi  Facility  as  establisi^  in 
advance  by  a  Notice  to  Airmen.  The  eOsctive 
dates  and  times  will  tliereaftar  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 

ismiad  la  Washii^toa.  DC.  on  February  h 
1993. 
HaraUW.  Becker, 

Manager,  Airspace^mles  and  Aeronautical 
Information  Dirision. 

BNXMO  COM  4eW-49-M 
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RINO  HILL 


BANGOR,  MAINE 
AIRPORT  RADAR  SERVICE  AREA 

BANGOR  INTERNATIONAL  AIRPORT 
FIELD  ELEVATION  •  192  FEET 

(Naltob9UMdhrn»vlgiUon) 


raOOUL  AMATION  IC— HUT 


(A7F. 


(PR  Doc.  93-2927  Filed  2-4-93;  8:45  am] 
BNJJNO  cooe  4«1»-1»^ 
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14  CFR  Part  97 

[DockM  No.  27128;  Amdt  No.  1531] 

Standard  Instniment  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTK>N:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  pr  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  oporations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  Effective:  An  effective  date  for 
each  SIAP  is  specified  in  the 
amendatory  provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31. 1980.  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SIAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  ti\e  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office. 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul ).  Best.  Flight  Procedures 
Standards  Branch  (AFS-420),  Technical 


Programs  Division,  Flight  Standards 
Service,  Federal  Aviation 
Admioistration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591: 
telephone  (202)  267-8277. 
SUPfLEMBfTARYMFORMATION:  This 
amendment  to  pert  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instnunent  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  Natiooal  Fli^t  OaU 
Center  (FlXn/Pennanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFK  part  51,  and  §97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  nun^r  of  SIAPs.  their 
complex  natiue,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
Provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  been  cancelled.  The 
FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  lostrument 
Approach  Procedures  (TERPs).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs.  the  TERPs  criteria 
were  applied  to  only  these  specific 


conditions  existing  at  the  afiiactad 
airports. 

This  amendment  to  part  97  contains 
separate  SIAPs  which  have  compliance 
dates  stated  as  effective  dates  based  on 
related  changes  in  the  National  Airspace 
System  or  the  application  of  new  or 
revised  criteria.  All  SIAP  amendments 
in  this  rule  have  been  previously  issued 
by  the  FAA  in  a  National  Flight  Data 
Center  (FDC)  Notice  to  Airmen 
(NOTAM)  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  all  these  SIAP  amendments  requires 
making  them  effective  in  less  than  30 
days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce.  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  these  SIAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulaticm  only  involves  an  established 
bcxly  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  is 
not  a  "significant  rule"  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  28. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entitles  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  bi  14  CFR  Part  97. 

Approaches,  Standard  instrument, 
Incorporation  by  reference. 

Issued  in  Washington,  DC  on  January  29, 
1993. 

Thomas  C  Accardi, 
Director.  Flight  Standards  Senrice. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  l«  amended  by  establishing, 
amending,  suspending,  or  revoidng 
Standard  Instrument  Approach 


Procedures,  effective  at  0901 UTC  on 
the  dates  specified,  as  follows: 

PART  87— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  TTie  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1348. 1354(a), 
1421  and  1510;  49  U.S.C  106(g)  (revised  Pub. ' 


L.  97-449,  Januaiy  12. 1983):  and  14  CTR 
11.49  (b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

§§  97^  97^5. 97^7, 97.29. 97.31. 97.33 
and  97.35    [AiModed] 

By  amending:  §  97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 

NFOC  TRANSMrrTAL  Letter 


or  TACAN:  S  97.25  LOG.  LOC/DME. 
LDA,  LDA/DME.  SDF.  SDF/DME; 
§  97.27  NDB.  NDB/DME;  §  97.29  ILS. 
ILS/DME,  ISMLS.  MLS,  MLS/DME. 
MLS/RNAV;  §  97.31  RADAR  SLAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 


ERectk/e 


Slate 


01/12/93 

01/14/93 

01/14/93 

01/14/93 

01/14/93  

01/14/93 

01/15«3  _ 

01/15/93  _ 

01/1  a03  _ 

01/1 9«3  _ 

01/19/93  

01/19«3  _ 

01/1 9«3 

01/19/93  _ 

01/19/93  _ 

01/19/93  - 

31/1  »93 

C1/19«3 

C1/19«3 

CI/21/93 

CI/21/93 

01/21/93 

31/21/93  .._ 

Ct/2a93 

CI/25/93 

01/2S/93 

01/26/93 

01/26/93 

Ci.'26/93 

01/26/93 

01/26/93 

C1/26«3 

C1'26«3 „.. 

01/26/93 

C1,26«3 

C:,'26/93 

01.76/93 

01/26/93  

01/26/93  

01/27/83 

01/27/93 

:i/27/93  .„ , 

:  1/27/93 


i  NY 

;  MN 
MN 
MN 
MN 
MO 
AL 
ME 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 

OK 

OK 

OK 
AL 
AL 
AL 
OK 

TX 
LA 

MN 
MN 
MN 
MN 
MN 
MN 
Wi 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
CA 
CA 
CA 
MN 


CKy 


Poughkeepsie 


Wofthlngton 


Woilhington 
Wofltilnoian 


/kmiaton  

Aubum-Lewiston 

Cuahing  ..„ „ 

Ek  Cfty 

Gage 


Medtord  ... 
Muchogoo 
Noniian 


Noiman . 

OtdehomaClly , 
Oklahoma  CNy . 
Dothan 
DcMhan  . 
Dothan  . 
Nonnan . 


Orange  _ 

New  Orleans 
Albeit  Lea  .„„ 

Albert  Lea 

Fatrmont  

Fairmont  

Fairmont  ..._ 

Fairmont 

FartMuR  

Fartaull  

Jackson  

SprlngfieU  .... 

Waseca  

Wlodom  

Winona 

Winona  

Santa  Kna  .... 
SanU/Kna  „ 
Santa  Ana  .... 
Waseca  


Airport 


Oulchess  County 

Wo«tfW>gion  Muni  . 

Worthlngtoo  Muri  

WorMnglon  Muni  

Worthlngion  Muni  _.„ 

Dexter  Muni _ „ 

Armtston  Irfeifopolitan . 
Autxjm-Lewision  kHuni . 
Gushing  Muni 
Elk  City  Muni  __ 
Frederick  Muni , 

Gage 

MadH  Muni  ..._. 
MedkNdMuni  .. 
OavWFIaU 


Universlly,  ol  OMahoma  Wealhalmef 

Airpark. 
University  oH  Oklahoma  Weslheimer 

Airparit 

Surxtance  /Urpark _...„. _„ 

Sundartce  Airpailc 

DottMn 

Doltian _ 

Dothan _ „ 


FDCNo. 


University  of  OMahoma  Wealheimar 
Airpark. 

Orange  County 

New  Orleans  InO/Moisanl  Field 

Atwrt  Lea  Muni 

Atoert  Lea  Muni 

FairTTXjnt  Muni . _......„„ 


Fairmont  Muni 

Fairmont  Muni  „. 

Fairmont  Muni  „.„ 

Fart>ault  lUuni  ...„._........__„..__,.„„... 

Faribauil  Muni  ."™1™I!__™  _JZ™ 

Jackson  IMuni  „„ ..._.„._..„_.... 

SpringfleW  Muni  _~ ZZ... 

Waseca  Muri  „ ,'. 

Windom  Muni  

Winona  Muni-Max  Conrad  Field  

Winona  Muni-Max  Conrad  FieM  __ 

John  Wayne-Orar>ge  County 

John  Wayne-Orange  County 

John  WayneOrange  County 

Waseca  Muri  


FDC  3/0201 

FOC3«)194 
FDCa^195 
FDC  3/0196 
FDC  3/0197 
FDC3/02O3 
FDC  3/0228 
FDC  3/0230 
FDC  3/0264 
FDC  3*0266 
FDC  3A)258 
FDC  3A)259 
FDC3«260 
FDC  3/0261 
FDC  3/0265 
FDC3X)262 

FDC  3/0268 

FDC  3/0269 
FDC  3/0270 
FDC3«305 
FDC  3/0306 
FDC  3/0307 
FDC3A)296 

FDC  3/0318 
FDC  3^338 
FDC3A)353 
FDC3A)355 

FDcamse 

FOC3«)357 
FDC3A)358 
FDC  3/0359 
FDC  3/0349 
FDC  3/0351 
FDC3«J50 
FDC  3/0348 
FDC3i«0346 
FDC  3/0360 
FDC  3/0352 
FDC3«354 
FDC3A)373 
FDC  3/0374 
FDC3A)375 
FDC  3/0380 


SIAP 


VOfVDME  Rwy  6  ArrxJt  5.  This  Cor- 
net NOTAM  in  TL-a3-03. 
VOR  Rwy  11  Amdt  1. 
VORRwy  17Amdta 
VOR  Rwy  35  Amdt  4. 
VOR/DME  Rwy  29  Amdt  2. 
NDB  Rwy  36  Ortg. 
ILS  Rwy  5  Amdt  1A. 
ILS  Rwy  4  Amdl  7. 
NDB  Rwy  35  Amdt  3. 
RNAV  Rwy  17  Amdt  2. 
ND6  Rwy  3SL  Amdt  1. 
VOR-A  Amdt  9. 
VOfVDME-A  Amdt  2. 
NDB  Rwy  17  AmdII. 
VOR  Rwy  31  AnxJI  2. 
LOC  Rwy  3  Amdt  3. 

NDB  Rwy  3  Amdt  5. 

VOR  Rwy  17  Orig. 
RNAV  Rwy  35  Ong. 
VOR  Rwy  13  Amdt  3. 
LOCBC  Rwy  13  Amdt  8. 
ILS  Rwy  31  Amdt  7. 
RNAV  Rwy  3  Orig. 

VOR/DME  Rwy  21  Amdt  1. 

ILS  Rwy  10  Cat  ill  Orig. 
VOR  Rwy  16  Amdl  9A. 
VOR/DME  Rwy  34  Amdt  2A. 
VOR  Rwy  31  Amdt  7. 
VOR/DME  Rwy  13  Amdt  1. 
VOR/DME  Rwy  31  Amdt  1. 
VOR  Rwy  13  Amdt  4. 
VOFUA  AfTxlt  3. 

VOR/DME  RNAV  Rwy  12  Amdl  3. 
NDB  Rwy  13  Amdt  7. 
VOR/DME  Rwy  13  Amdt  2. 
NDB  Rwy  15A>mdt3. 
NOB  Rwy  17>kmdl4. 
VOR-A  Amdt  11. 
VOR  Rwy  29  Amdt  14A. 
NOB  Rwy  19R  Orig. 
LOC  BC  Rwy  1 L  Amdt  10. 
LDA  Rwy  19R  Amdl  1. 
VOR-A  Amdt  3. 


iFR  Doc.  93-2922  Filed  2-8-93;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[T.D.  8430] 
RIN1S45-AQ07 

Procedure  for  Monitoring  Comjjllance 
With  Low-Income  Housing  Credit 
Requirements;  Correction 

AGENCY:  Internal  Revenue  Service, 


ACnON:  Correction  to  final  regulations. 

SUMMARY:  This  document  contains 
corrections  to  Treasury  Decision  8430. 
which  was  published  in  the  Federal 
Register  for  Wednesday,  September  2, 
1992  (57  FR  40118).  The  final 
regulations  relate  to  the  requirement 
that  State  allocation  plans  provide  a 
procedure  for  State  and  local  housing 
credit  agencies  to  monitor  for 
compliance  with  the  requirements  of 
section  42  of  the  Internal  Revenue  Code. 
EFFECTIVE  DATE:  lune  30.  1993. 
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FOR  FURTHER  MFORMATION  COflTACT: 
Paul  F.  Handleman.  (202)  622-3040  (not 
a  toll-free  call). 

SUPPl£MEMTARY  MFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  provide 
rules  under  section  42  of  the  Internal 
Revenue  Code  requiring  State  and  local 
housing  credit  agencies  to  report  any 
noncompliance  to  the  Internal  Revenue 
Service. 

Need  for  Correction 

As  published,  T.D.  8430  contains 
errors  which  may  prove  to  be 
misleading  and  is  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
final  regulations  (T.D.  8430),  which  was 
the  subject  of  FR  Doc.  92-21156.  is 
corrected  as  follows: 

1.  On  page  40122,  column  2,  §  1.42- 
5{c)(2)(i),  line  1,  the  language  "(i) 
require  that  the  Agency  review  the"  is 
corrected  to  read  "(i)  Require  that  the 
Agency  review  the". 

2.  On  page  40122.  column  2.  §  1.42- 
5(c)(2)(ii],  line  1  the  language  "(ii) 
contain  at  least  one  of  the"  is  corrected 
to  read  "(ii)  Contain  at  least  one  of  the". 
Cynthia  E.  Grigdiy. 

Alternate  Federal  Register  Liaison  Officer, 
Assistant  Chief  Counsel  (Corporate). 
IFR  Doc.  93-3093  Filed  2-6-93.  8:45  ami 

BILUNG  CODE  4830-01-41 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1002, 1017, 1018, 1312. 
1313  and  1314 

(Ex  Part*  Na  508] 

Fee  Billing  and  Debt  Collection 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Final  rules. 

SUMMARY:,The  Commission  is  adopting 
regulations  which  codify  the 
Commission's  existing  procedure  for 
handling  tariff  filing  fees  and  insurance 
service  fee  account  procedures  and 
policies,  and  which  establish  debt 
collection  regulations  that  the 
Commission  will  use  to  collect  debts 
owed  to  the  Commission  by  entities  and 
individuals  who  are  not  current  or 
former  Federal  government  employees. 
These  procedures  will  enable  the 
Commission  to  improve  its  collection  of 
debts. 


EFFECTIVE  DATE:  April  1. 1993. 
FOR  FIMTHER  MFORMATKM  CONTACT: 
Kathleen  M.  King.  (202)  927-5493  (TDD 
for  hearing  impaired:  (202)  927-5721). 
StiPPLEMENTARY  INFORMATION:  On 
September  10. 1992.  the  Commission 
published  a  notice  of  proposed 
rulemaking  (NPR)  in  this  proceeding  at 
57  FR  41459  which  proposed 
regulations  which  would  codify  the 
Commission's  tariff  filing  fees  and 
insiirance  service  fee  account 
procedures  and  policies.  The 
Commission  also  proposed  regulations 
which  establish  the  procedures  that  the 
Commission  would  follow  to  collect 
debts  that  are  owed  to  it  by  entities  or 
persons  who  are  not  current  or  former 
Government  employees.  These  debt 
collection  regulations  are  based  upon 
the  Federal  Claims  Collection  Standards 
(FCCS)  issued  jointly  by  the  General 
Accounting  Office  (GAO)  and  the  U.S. 
Department  of  Justice  (DOJ)  at  4  CFR 
parts  101-105  and  the  provisions  of  the 
Deficit  Reduction  Act  of  1984  (31  U.S.C. 
3720A)  that  authorize  agencies  to  report 
discharge  debts  to  the  Internal  Revenue 
Service  (IRS)  and  to  effect 
administrative  offset  against  Federal  tax 
refunds  due  to  debtors.  The  Commission 
also  proposed  to  codify  its  procedures 
for  handling  returned  checks  and 
adopting  a  new  fee  for  handling  such 
matters.  The  Commission  received 
comments  from  the  Associations  of 
American  Railroads  and  the  Director  of 
the  Credit  Administration  Division  of 
the  Department  of  the  Treasury's 
Financial  Management  Service  on 
behalf  of  the  Department  of  Treasury. 

In  order  to  facilitate  data  entry  for  the 
tariff  filing  fee  collection  system,  these 
regulations  provide  a  standard  format 
for  information  submitted  in  tariff  and 
contract  transmittal  letters. 

The  Commission  is  adopting  these 
proposed  regulations.  The  final 
regulations  also  outline  in  more  specific 
detail  the  procedures  the  Commission 
will  use  in  referring  a  debt  to  the  IRS  for 
offset  against  the  debtor's  Federal 
income  tax  refund. 

Additional  information  is  contained 
in  the  Commission's  decision.  To 
purchase  a  copy  of  the  full  decision, 
write  to,  call  or  pick  up  in  person  from: 
Dynamic  Concepts,  Inc.,  room  2229, 
Interstate  Commerce  Commission 
Building,  Washington,  DC  20423. 
Telephone  (202)  289-4357/4359. 
(Assistance  for  the  hearing  impaired  is 
available  through  TDD  services  (202) 
927-5721.) 

Regulatory  Flexibility  Analysis 

The  Commission  affirms  its 
preliminary  conclusion  that  the 


adoption  of  these  regulations  will  not 
have  a  significant  effect  on  a  substantial 
number  of  small  entities  because  these 
regulations  codify  the  Commission's 
existing  fee  policies  and  adopt  debt 
collection  regulations,  which  are  based 
on  the  FCCS  issued  Jointly  by  GAO  and 
DOJ. 

Energy  and  Envinmmental  ' 
Considerations 

This  decision  will  not  have  a 
significant  impact  upon  the  quality  of 
the  human  environment  or  the 
conservation  of  energy  resources. 

List  of  Subjects 

49  CFR  Part  1002 

Administrative  practice  and 
procedure,  Common  carriers.  Freedom 
of  information.  User  fees. 

49  CFR  Part  1017 

Credit,  Government  employees. 
49  CFR  Part  1018 

Administrative  ofiset.  Claims. 
49  CFR  Part  1312 

Freight  forwarders.  Motor  carriers, 
Moving  of  household  goods.  Pipelines, 
Railroads,  Tariffs. 

49  CFR  Part  1313 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Forests  and  forest  products.  Railroads. 

49  CFR  Part  1314 

Freight  forwarders.  Motor  carriers, 
Railroads.  Tariffs. 

Decided:  January  26, 1993. 

By  the  Commission,  Chairman  Philbin, 
Vice  Chairman  Simmons,  Commissioners 
Phillips.  McDonald,  and  Walden. 
Sidney  L.  Strickland.  Jr., 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  1002— FEES 

1.  The  authority  citation  for  part  1002 
continues  to  read  as  follows: 

Authority:  5  U.S.C  552(a)(4)(A),  5  U.S.C 
553,  31  U.S.C  9701  and  49  U.S.C  10321. 

2.  Section  1002.1  is  amended  by 
revising  paragraph  (f)(ll)  to  read  as 
follows: 

1 1 002.1    Fees  for  record*  search,  r«vl«w, 
copying,  certificction.  and  related  services. 

(f)*  '  * 

(11)  Interest  charges  will  be  assessed 
on  any  unpaid  bill  starting  on  the  date 
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specified  in  the  bill,  at  the  rate 
prescribed  in  31  U.S.C.  3717  and  will 
accrue  from  the  date  of  the  billing.  The 
Debt  Collection  Act.  5  U.S.C.  5514 
(1982),  including  disclosure  to  the 
consumer  reporting  agencies  and  the 
use  of  collection  agencies,  as  prescribed 
in  the  Commission's  Debt  Collection 
Regulations  in  49  CFR  part  1018.  Mrill  be 
utilized  to  encourage  payment  where 
appropriate. 
•        ■•••• 

3.  In  §  1002.2  paragraphs  (a)  and  (b) 
are  revised  and  a  new  paragraph  (g)  is 
added  to  read  as  follows: 


11002.2    Filing  I 

(a)  Manner  of  payment.  (1)  Except  as 
speciRed  in  paragraphs  (a](l)(i)  through 
(a)(l)(iii)  of  this  section,  all  filing  fees 
will  be  payable  at  the  time  and  place  the 
application,  petition,  notice,  tariff, 
contract,  or  other  document  is  tendered 
for  filing. 

(i)  When  emei^gency  temporary 
operating  authority  (Item  9)  and 
emergency  temporary  operating 
authority  extensions  (Item  10)  are 
initiated  by  telegram  or  telephone,  the 
fee  or  fees  are  due  when  the  OP-1 
application  is  submitted  to  the 
appropriate  Commission  regional  office. 

fii)  the  filing  fee  for  tariffs,  rate 
schedules,  and  contracts  including 
supplements  (Item  74)  may  be  charged 
to  tariff  filing  fee  accounts  established 
by  the  Commission  in  accordance  with 
parara^anh  (a)(2)  of  this  section. 

(iiij  The  service  fise  for  insurance, 
surety  or  self-insurer  accepted 
certificate  of  insurance,  surety  bond  or 
other  instrument  submitted  in  lieu  of  a 
broker  surety  bond  must  be  charged  to 
an  insurance  service  account 
established  by  the  Commission  in 
accordance  with  paragraph  (a)(2}  of  this 
section. 

(2)  Billing  account  procedure.  Form 
ICC-1032  must  be  submitted  to  the 
Commission's  Budget  and  Fiscal  Office 
to  establish  a  tariff  filing  fee  account  or 
an  insurance  service  fee  account. 

(i)  Each  account  will  have  a  specific 
billing  date  within  each  month  and  a 
billing  cycle.  The  billing  date  is  the  date 
that  the  bill  is  prepared  and  printed. 
The  billing  cycle  is  the  period  between 
the  billing  date  in  one  month  and  the 
billing  date  in  the  next  month.  A  bill  for 
each  account  which  has  activity  or  an 
unpaid  balance  during  the  billing  cycle 
will  be  sent  on  the  billing  date  each 
month.  Payment  will  be  due  20  days 
from  the  billing  date.  Payments  received 
before  the  next  billing  date  are  applied 
to  the  account.  Interest  will  accrue  in 
accordance  with  49  CFR  1018.30. 

(ii)  The  Debt  Collection  Act.  Including 
disclosure  to  the  consumer  reporting 


agencies  and  the  xise  of  collection 
agencies,  as  prescribed  in  the 
Commission's  Debt  CoUedion 
Regulations  in  49  CFR  part  1018,  will  be 
utilized  to  encourage  payment  where 
appropriate. 

(iii)  An  account  holder  who  files  a 
petition  in  bankruptcy  or  who  is  the 
subject  of  a  bankruptcy  proceeding  must 
provide  the  following  information  to  the 
Chief,  Budget  and  Fiscal  Office,  room 
1330,  Interstate  Commerce  Commission, 
WashiMton,  DC  20423: 

(A)  The  filing  date  of  the  bankruptcy 
petition; 

(B)  The  court  in  which  the  bankruptcy 
petition  was  filed; 

(C)  The  type  of  bankruptcy 
proceeding; 

(D)  The  name,  address,  and  telephone 
number  of  its  representative  in  the 
bankruptcy  proceeding;  and 

(E)  Tne  name,  address,  and  telephone 
number  of  the  bankruptcy  trustee,  if  one 
has  been  appointed. 

(3)  Fees  will  be  payable  to  the 
Interstate  Commerce  Commission  by  a 
check  drawn  upon  funds  deposited  in  a 
bank  or  other  financial  institution  in  the 
United  States,  a  money  order  payable  in 
U.S.  currency,  or  a  credit  card  (VISA  or 
MASTERCARD). 

(b)  Any  filing,  other  than  a  tariff 
filing,  that  is  not  accompanied  by  the 
appropriate  filing  fee  is  deficient  except 
for  filings  that  satisfy  the  deferred 
payment  procedures  in  paragraph  (a)  of 
this  section.  However,  the  Commission 
may  find  that  a  tariff  which  is  submitted 
without  the  appropriate  filing  fee  is 
deficient  and  reject  the  tariff  filing,  if 
the  filer  repeatedly  fails  to  submit  the 
appropriate  filing  fee  after  the 
Commission  has  advised  the  filer  of  the 
proper  filing  fee  and  tariff  filing 
procedures. 
•        *        •        •        * 

(g)  Betumed  check  policy.  (1)  If  a 
check  submitted  to  the  Commission  for 
a  filing  or  service  fee  is  dishonored  by 
a  bank  or  financial  institution  on  which 
it  is  drawn,  the  Commission  will  notify 
the  person  who  submitted  the  check 
that: 

(i)  All  work  will  be  suspended  on  the 
filing  or  proceeding,  other  than  a  tariff 
filing,  until  the  check  is  made  good; 

(iijA  returned  check  charge  of  $6.00 
and  any  bank  chaises  incurred  by  the 
Commission  as  a  result  of  the 
dishonored  check  must  be  submitted 
with  the  filing  fee  which  is  outstanding; 
and 

(iii)  If  payment  is  not  made  within  the 
time  specified  by  the  Commission,  the 
proceeding  will  be  dismissed  or  the 
filing  may  be  rejected. 

(2)  If  a  person  repeatedly  submits 
dishonored  checks  to  the  Commission 


for  filing  fees,  the  Commission  may 
notify  the  person  that  all  future  filing 
feeds  must  be  submitted  in  the  form  of 
a  certified  or  cashier's  check  or  a  money 
order. 

PART  1017--OEBT  COLLECTION— 
COLLECTION  BY  OFFSET  FROM 
INDEBTED  GOVERNMENT  AND 
FORMER  GOVERNMENT  EMPLOYEES 

4.  The  authority  citation  for  part  1017 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  3716, 5  U.S.C  5514; 
Pub.  L.  97-365;  4  CFR  parts  101-105;  S  CFR 
partSSO. 

5.  Section  1017.1  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

S  1017.1    Purpose  and  scope. 

*        •        *        *        • 

(e)  The  Coomiission's  regulations 
governing  debt  collection  for  entities 
and  individuals  who  are  not  current  or 
former  government  employees  are 
contained  in  49  CFR  part  1018. 

6.  Part  1018  is  added  to  read  as 
follows: 

PART  1018— DEBT  COLLECTION 
Subpart  A— AppHcstion  end  Coverage 

1018.1  Application. 

1018.2  Definitions. 

1018.3  Communications. 

1018.4  Claims  that  are  coverad. 

1018.5  Monetary  limitation  on  Commits  on 
autbority. 

1018.6  Omissions  not  a  defense. 

1018.7  Conversion  claims. 

1018.8  Subdivision  of  claims. 

Subpart  B— Adminiatrstive  Collection  of 
Claims 

1018.20  Written  demand  for  payment. 

1018.21  Telephone  inquiries  and 
investigations. 

1018.22  Personal  interviews. 

1018.23  .Use  of  consumer  reporting 
agencies. 

1018.24  Contact  ¥rith  the  debtor's 
employing  agency. 

1018.25  Sanctions. 

1018.26  Disputed  debts. 

1018.27  Contracting  for  collection  services. 

1018.28  Collection  by  administrative  offset 

1018.29  Payments. 

1018.30  Interest,  penalties,  and 
administrative  costs. 

1018.31  Use  of  credit  reports. 

1018.32  Bamkruptcy  claims. 

1018.33  Use  and  disclosure  of  mailing 
addresses. 

1018.34  Additional  administrative 
collection  action. 

Subpart  C—Compromiee  of  s  Claim 

1018.50  When  a  claim  may  be 
compromised. 

1018.51  Reasoos  for  c  unpromising  of  a 

claim. 
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1015.52  Restrictions  on  the  compromise  of 
•  claim. 

1018.53  Finality  of  a  compromise. 

Subpart  D— Suspension  or  TsrtnlnstkMi  of 
CoNsction  Action 

101 8.60  When  collection  action  may  be 
suspended  or  terminated. 

1018.61  Reasons  for  suspending  collection 
action. 

1 01 8.62  Reasons  for  tenninating  coDection 
action. 

1018.63  Termination  of  collection  action. 

1018.64  Transfer  of  a  claim. 

Subpart  E— Aafarral  of  a  Claim 

1018.70  Prompt  referral. 

1018.71  Referral  of  a  compromise  offer. 

1018.72  Referral  to  the  Department  of 
Justice. 

Subpart  F— 4ntamal  Ravanua  Ssrvica 
Procadur* 

1018.80    Reporting  discharged  debts  to  the 
Internal  Revenue  Service 

Subpart  O— Tax  Rafund  Offsat 

1018.90  Purpose. 

1018  91  Applicability  and  scope. 

1018.92  Administrative  charges. 

1018.93  Notice  requriement  before  offset. 

1018.94  Review  within  the  Commission. 

1018.95  Commission  determination. 

1018.96  Stayofofbet. 
Authority:  31  U.S.C.  3701;  31  U.S.C.  3711 

et  seq.:  5  U.S.C  553;  4  CFR  parts  101-105; 
49  U.S.C  10321. 

Subpart  A— Application  and  Coverage 

§1018.1    Application. 

(a)  This  part  applies  to  claims  for  the 
payment  of  debts  owed  to  the  United 
States  Government  in  the  form  of  money 
or  property  and  unless  a  dlHerent 
procedure  is  specified  in  a  statute, 
regulation,  or  a  contractual  agreement 
with  the  Commission,  prescribes 
procedures  by  which  the  Commission: 

(1)  Collects,  compromises,  suspends, 
and  terminates  collection  actions  for 
claims: 

(2)  Determines  and  collects  interest 
and  other  charges  on  these  claims;  and 

(3)  Refers  unpaid  claims  to  the 
General  Accounting  Office  (GAO)  and 
the  Department  of  Justice  (DOJ)  for 
litigation. 

(b)  The  following  are  examples  of  the 
kinds  of  debts  to  which  special  statutory 
and  administrative  procedures  apply: 

(1)  A  claim  against  an  employee  for 
erroneous  payment  of  pay  and 
allowances  subject  to  waiver  under  5 
U.S.C.  5584  and  other  claims  against 
employees  which  are  handled  under  49 
CFR  part  1017. 

(2)  A  claim  involving  the  payment  of 
dvil  penalties  or  forfeitures  which  may 
arise  under  provisions  of  the  Interstate 
Commerce  Act  or  legislation 
supplemental  thereto.  Those  claims  are 


handled  under  procedures  set  forth  in 
49  CFR  part  1021. 

(3)  A  claim  involved  in  a  case 
pending  before  any  Federal  Contract 
Appeals  Board  or  Grant  Appeals  Board. 
However,  nothing  in  this  part  prevents 
negotiation  and  settlement  of  a  claim 
pending  before  a  Board. 

flOIS^    DafinMona. 

(a)  Administrative  offset  means 
withholding  money  payable  by  the 
United  States  to,  or  held  by  the 
Government  for,  a  person  to  satisfy  a 
debt  the  person  owes  the  Government. 

(b)  Claim  and  debt  are  used 
synonymously  and  interchangeably  for 
purposes  of  this  part.  These  terms  refer 
to  an  amount  of  money  or  property 
which  has  been  determined  by  an 
appropriate  agency  official  to  be  owed 
to  the  United  States  by  any  person, 
organization,  or  entity  except  another 
Federal  agency. 

(c)  Delinquent.  A  debt  is  considered 
delinquent  if  it  has  not  been  paid  by  the 
date  specified  in  the  initial  written 
demand  for  payment  or  applicable 
contractual  agreement  with  the 
Commission,  imless  other  satisfactory 
payment  arrangements  have  been  made 
by  that  date.  If  the  debtor  fails  to  satisfy 
an  obligation  under  a  payment 
agreement  with  the  Commission  after 
other  payment  arrangements  have  been 
made,  the  debt  becomes  a  delinquent 
debt. 

(d)  Payment  in  full  means  payment  of 
the  total  debt  due  the  United  States, 
including  any  interest,  penalty,  and 
administrative  costs  of  collection 
assessed  against  the  debtor. 

§  1 01 8.3    Communicationa. 

Unless  otherwise  specified,  all 
communications  concerning  the 
regulations  in  this  part  should  be 
addressed  to  Chief,  Budget  and  Fiscal 
Office,  Interstate  Commerce 
Commission,  room  1330,  Washington, 
DC  20423. 

§  1 01 8.4    Claims  that  ara  covered. 

(a)  These  procedures  generally  apply 
to  any  claim  for  payment  of  a  debt 
which: 

(1)  Results  from  activities  of  the 
Commission  including  fees  imposed 
under  49  CFR  part  1002;  or 

(2)  Is  referred  to  the  Commission  for 
collection. 

(b)  These  procedures  do  not  apply  to: 

(1)  A  claim  based  on  a  civil  monetary 
penalty  for  violation  of  a  requirement  of 
the  Interstate  Commerce  Act  or  an  order 
or  regulation  of  the  Commission  unless 
49  CFR  part  1021  provides  otherwise; 

(2)  A  claim  as  to  which  there  is  an 
indication  of  fraud,  the  presentation  of 


a  false  claim,  or  misrepresentation  on 
the  part  of  the  debtor,  or  any  other  party 
having  an  intefest  in  the  claim; 

(3)  A  claim  between  Federal  agencies; 
and 

(4)  A  claim  once  it  becomes  subject  to 
salary  offset  which  is  governed  by  5 
U.S.C.  5514. 

f1018^    Monetary  limitation  on 
Commlaaion  autttortty. 

The  Commission's  authority  to 
compromise  a  claim  or  to  terminate  or 
suspend  collection  action  on  a  claim 
covered  by  these  procediues  is  limited 
by  31  U.S.C.  3711(a)  to  claims  that: 

(a)  Have  not  been  referred  to  another 
Federal  agency,  including  the  GAO,  for 
further  collection  action;  and 

(b)  Do  not  exceed  $100,000,  exclusive 
of  interest,  penalties,  and  administrative 
costs  (the  monetary  limitation). 

f  1018.6    Omissiona  not  a  defenaa. 

(a)  The  failure  of  the  Commission  to 
include  in  this  part  any  provision  of  the 
Federal  Claims  Collection  Standards,  4 
CFR  parts  101  through  105,  does  not 
prevent  the  Commission  &t>m  applying 
these  provisions. 

(b)  A  debtor  may  not  use  the  failure 
of  the  Commission  to  comply  with  any 
provision  of  this  part  or  the  Federal 
Claims  Collection  Standards  as  a 
defense  to  the  debt. 

§  1 01 8.7    Conversion  clalma. 

These  procediues  are  directed 
primarily  to  the  recovery  of  money  on 
behalf  of  the  Government.  The 
Commission  may  demand: 

(a)  The  return  of  specific  property;  or 

(b)  Either  the  return  of  property  or  the 
payment  of  its  value. 

f  101 8.8    Subdivision  of  claims. 

The  Commission  shall  consider  a 
debtor's  Uability  arising  from  a 
particular  transaction  or  contract  as  a 
single  claim  in  determining  whether  the 
claim  is  less  than  the  monetary 
limitation  for  the  purpose  of 
compromising  or  suspending  or 
terminating  collection  action.  A  claim 
may  not  be  subdivided  to  avoid  the 
monetary  limitation  established  by  31 
U.S.C.  3711(a)(2)  and  §  1018.5  of  this 
part. 

Subpart  B— Administrative  Coliection 
of  Claims 

11018.20    Written  demand  for  payment 
(a)  The  Commission  shall  make 

appropriate  written  demand  upon  the 

debtor  for  payment  of  money  in  terms 

which  specify: 
(1)  The  basis  for  the  indebtedness  and 

the  right  of  the  debtor  to  request  review 

within  the  Commission; 


(2)  The  amount  claimed; 

(3)  The  date  by  which  payment  is  to 
be  made,  which  normally  should  not  be 
more  than  30  days  from  the  date  that  the 
initial  demand  letter  statement  was 
mailed,  unless  otherwise  specified  by 
contractual  agreement,  established  by 
Federal  statute  or  regulation,  or  agreed 
to  under  a  payment  agreement; 

(4)  The  applicable  standards  for 
assessing  interest,  penalties,  and 
administrative  costs  (4  CFR  102.13  and 
49  CFR  1018.30);  and 

(5)  The  applicable  policy  for  reporting 
and  delinquent  debt  to  consumer 
reporting  agencies. 

(b)  The  Commission  normally  shall 
send  three  progressively  stronger 
written  demands  at  not  more  than  30- 
day  intervals,  unless  circumstances 
indicate  that  alternative  remedies  better 
protect  the  Government's  interest,  that 
the  debtor  has  explicitly  refused  to  pay, 
or  that  sending  a  further  demand  is 
futile.  Depending  upon  the 

;  circumstances  of  the  particular  case,  the 
second  and  third  demands  may: 

(1)  Offer  or  seek  to  confer  with  the 
debtor, 

(2)  State  the  amount  of  the  interest 
and  penalties  that  will  be  added  on  a 
daily  basis,  as  well  as  the  administrative 
costs  that  will  be  added  to  the  debt  until 
the  debt  is  paid;  and 

(3)  State  that  the 4iuthorize(f  collection 
procedures  include  any  procedure 
authorized  in  this  part  including: 

(i)  Contacts  with  the  debtor's 
employer  when  the  debtor  is  employed 
by  the  Federal  Government  or  is  a 
member  of  the  military  establishment  or 
the  Coast  Guard; 

(ii)  Possible  referral  of  the  debt  to  a 
private  agency  for  collection; 

(iii)  Possible  reporting  of  the 
delinquent  debt  to  consumer  reporting 
agencies  in  accordance  with  the 
guidelines  and  standards  contained  in  4 
CFR  102.5  and  the  Commission's 
procedures  set  forth  in  §  1018.23  of  this 
part; 

(iv)  The  suspension  or  revocation  of  a 
license  or  other  remedy  under  §  1018.25 
of  this  part; 

(v)  Installment  payments  possibly 
requiring  security;  and 

(vi)  The  right  to  refer  claims  to  GAO 
or  DOJ  for  litigation. 

(c)  The  failure  to  state  in  a  letter  of 
demand  a  matter  described  in  §  1018.20 
is  not  a  defense  for  a  debtor  and  does 
not  prevent  the  Commission  from 
proceeding  with  respect  to  that  matter. 

11018^1    T«l«phon«  inquiriM  and 
investigations. 

(a)  If  a  debtor  has  not  responded  to 
one  or  more  written  demands,  the 
Commission  shall  make  reasonable 


efforts  by  telephone  to  determine  the 
debtor's  intentions.  If  the  debtor  cannot 
be  reached  by  telephone  at  the  debtor's 
place  of  employment,  the  Commission 
may  telephone  the  debtor  at  his  or  her 
residence  between  8  a.m.  and  9  p.m. 

(b)  The  Commission  may  undertake 
an  investigation  to  locate  a  debtor,  if  the 
whereabouts  of  a  debtor  is  a  problem,  or 
.if  a  debtor  cannot  be  contacted  by 
telephone.  The  Commission  may  also 
send  a  representative  to  a  debtor's  place 
of  employment  if  the  debtor  cannot  be 
contacted  by  phone  or  the  debtor  does 
not  respond  to  written  demands  by  the 
Commission  for  payment  of  claims. 

(c)  The  Commission  under  15  U.S.C 
1681(f)  may  obtain  consumer  credit 
information  from  private  firms, 
including  name,  address,  former 
address,  place  of  employment,  and 
former  place  of  employment  of  a  debtor. 

f  1018.22    Psrsonal  interviews. 

(a)  The  Commission  may  seek  an 
interview  with  the  debtor  at  the  offices 
of  the  Commission  when: 

(1)  A  matter  involved  in  the  claim 
needs  clarification; 

(Z)  Information  is  needed  concerning 
the  debtor's  circumstances;  or 

(3)  An  agreement  of  payment  might  be 
negotiated. 

(b)  The  Commission  shall  grant  an 
interview  with  a  debtor  upon  the 
debtor's  request.  The  Commission  will 
not  reimburse  a  debtor's  interview 
expenses. 

§  1 01 8.23    Use  of  consumer  reporting 
agsnciss. 

(a)  In  addition  to  assessing  interest, 
penalties,  and  administrative  costs 
under  §  1018.30  of  this  part,  the 
Commission  may  report  a  debt  that  has 
been  delinquent  for  90  days  to  a 
consumer  reporting  agency,  if  all  the 
conditions  of  this  paragraph  are  met. 

(1)  The  debtor  has  not: 

(i)  Paid  or  agreed  to  pay  the  debt 
under  a  written  payment  plan  that  has 
been  signed  by  the  debtor  and  agreed  to 
by  the  Commission;  or 

(ii)  Filed  for  review  of  the  debt  under 
§  1018.23(a)(2)(iv)  of  this  section. 

(2)  The  Commission  has  included  a 
notification  in  the  third  written  demand 
(see  §  1018.20(b])  to  the  debtor  stating: 

(i)  That  the  account  has  been 
reviewed  and  payment  of  the  debt  is 
delinquent; 

(ii)  That,  within  not  less  than  60  days 
after  the  date  of  notification,  the 
Commission  intends  to  disclose  to  a 
consumer  reporting  agency  that  the 
individual  is  responsible  for  the  debt; 

(iii)  The  specific  information  to  be 
disclosed  to  the  consumer  reporting 
agency;  and 


(iv)  That  the  debtor  has  the  right  to  a 
complete  explanation  of  the  debt  (if  that 
has  not  already  been  given),  to  dispute 
information  on  Commission  records 
about  the  debt,  and  to  request 
reconsideration  of  the  debt  by 
administrative  appeal  or  review  of  the 
debt. 

(3)  The  Commission  has  sent  at  least 
one  written  demand  by  either  registered 
or  certified  mail  with  the  notification 
described  in  paragraph  (a)(2)  of  this 
section. 

(4)  The  Commission  has  reconsidered 
its  initial  decision  on  the  debt  when  the 
debtor  has  requested  a  review  under 
§1018.23(a)(2)(iv). 

(5)  The  Commission  has  taken 
reasonable  action  to  locate  a  debtor  for 
whom  the  Commission  does  not  have  a 
current  address  to  send  the  notifications 
provided  for  in  paragraph  (a)(2)  of  this 
section. 

(b)  If  there  is  a  substantial  change  in 
the  condition  or  amount  of  the  debt,  the 
Commission  shall: 

(1)  Promptly  disclose  that  fact(s)  to 
each  consumer  reporting  agency  to 
which  the  original  disclosure  was  made; 

(2)  Promptly  verify  or  correct 
information  about  the  debt,  on  request 
of  a  consumer  reporting  agency  for 
verification  of  any  or  all  information  so 
disclosed  by  the  Commission;  and 

(3)  Obtain  satisfactory  assurances 
from  each  consimier  reporting  agency 
that  they  are  complying  with  all 
applicable  Federal,  state,  and  local  laws 
relating  to  its  use  of  consumer  credit 
information. 

(c)  The  information  the  Commission 
discloses  to  the  consumer  reporting 
agency  is  limited  to: 

(1)  Information  necessary  to  establish 
the  identity  of  the  individual  debtor, 
including  name,  address,  and  taxpayer 
identification  number; 

(2)  The  amount,  status,  and  history  of 
the  debt;  and 

(3)  The  Commission  activity  under 
which  the  claim  arose. 

11018.24  Contact  with  ttM  debtor's 
•mpioying  agency. 

If  a  debtor  is  employed  by  the  Federal 
government  or  is  a  member  of  the 
military  establishment  or  the  Coast 
Guard,  and  collection  by  offset  cannot 
be  accomplished  in  accordance  with  5 
U.S.C.  5514,  the  Commission  shall 
contact  the  employing  agency  to  arrange 
with  the  debtor  for  payment  of  the 
indebtedness  by  allotment  or  otherwise. 

11018.25  Sanctions. 

(a)  Closure  of  accounts.  If  a  tariff  filing 
fee  or  insurance  filing  fee  accoimt  is 
past  due  more  than  90  days,  the 
CommissicHi  will  freeze  the  account 
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until  the  account  is  made  currant  The 
Coounission  will  notify  the  acco«tnt 
holder  that  the  account  has  been  froeeo 
and  that  until  the  account  balance 
including  any  applicable  interest 
penalties,  end  administrative  costs  are 
paid,  all  future  filings,  must  be 
accompanied  by  a  certified  or  cashier't 
check  or  a  money  order.  The 
Commission  reservee  the  right  to  rofuee 
to  maintain  an  account  which  is 
repeatedly  delinquent. 

(b)  Suspension  or  revocation  of  tariff 
or  insurance  filing  privileges.  If  the 
account  holder  £ails  to  satis^  all  claims 
for  tariff  or  insurance  filing  wes 
including  applicable  interest,  penalties, 
and  the  administrative  costs  of 
collection  of  the  debt,  the  Commission 
may  suspend  or  prohibit  a  tariff  or 
insurance  filing  tee  account  holder  from 
submitting  tariff  or  insurance  filings  in 
its  own  name  or  on  behalf  of  others. 

(c)  Suspension  or  revocation  of 
certificates,  liceases.  or  permits  granted 
by  the  Commission.  The  Commission 
may  suspend  or  revoke  any  certificates, 
permits,  or  licenses  which  the 
Commission  has  granted  to  an  account 
holder  or  other  debtor  for  any 
inexcusable,  prolonged,  or  repeated 
failure  or  refusal  to  pay  a  delinquent 
debt 

(d)  Procedures  for  suspension  or 
revocation  of  filing  privileges  or 
certificates,  Uc^pses.  or  permits  for 
failure  to  pay  tariff  or  insurance  filing 
fees.  Before  suspending  or  revoking  an 
account  holder's  privilege  to  submit 
tariff  or  insurance  filings  or  suspending 
or  revoking  any  certificate,  license,  or 
permit  which  the  Commission  has 
granted  to  any  account  holdOT.  the 
Commission  shall  issue  to  the  accoxmt 
holder  an  order  to  show  cause  why  the 
tariff  or  insurance  filing  privilege  or  any 
certificate,  license,  or  permit  should  not 
be  suspended  or  revoked.  The 
Commission  shall  allow  the  debtor  no 
more  than  30  days  to  pay  the  debt  in  full 
including  applicable  interest,  penalties, 
and  administrative  costs  of  collection  of 
the  delinquent  debt  The  Commisstoo 
may  suspend  or  revoke  any  certificate, 
license,  permit,  approval  or  filing 
privilege  at  the  end  of  this  period  upon 
a  finding  of  willful  noncompliance  with 
the  Commission's  order.  If  any 
cerUfkate.  license,  permit  or  filina 
privilege  is  revc^iea  under  this  authority 
of  this  part  a  new  appUcation  with 
appropriate  fees  must  be  made  to  the 
Commission,  and  all  previo«is 
delinquent  debts  of  the  debtor  to  the 
Commission  must  bo  paid  baibra  the 
Commission  will  consider  such 
applicatioa 

(e)  Ot&ar  sonrtioas  The  ramadlas  and 
sanctions  availrf^lo  to  tb»  Omwaission 


in  this  area  an  not  exclusive.  The 
Commisstoo  may  impose  other 
sanctions,  whoe  permitted  by  law  lor 
any  inexcusable,  prolonged,  or  repeated 
failure  of  a  debtor  to  pay  such  claim,  in 
such  cases,  the  Commissioa  will 
provide  notice  and  a  hearing,  as 
required  by  law,  to  the  debtor  prior  to 
the  imposition  of  any  such  sanctions. 

flOlt.26    Disputed debta. 

(a)  A  debtor  who  disputes  a  debt  shall 
explain  why  the  debt  is  incorrect  in  fact 
or  law  within  30  days  from  the  date  that 
the  initial  demand  letter  was  mailed. 
The  debtor  may  support  the  explanation 
by  submitting  affidavits,  statements 
certified  under  penalty  of  perjury, 
canceled  checks,  or  other  relevant 
evidenca 

(b)  The  Commission  may  extend  the 
interest  waiver  period  as  described  in 
§  1018.30(j)  pending  a  final 
determination  of  the  existence  or 
amount  of  the  debt 

(d  The  Commission  may  investigala 
the  facts  involved  in  the  disfrnte  and  if 
necessary,  the  Commission  may  arrange 
for  a  conference  at  which  the  debtor 
may  present  evidence  and  arguments  in 
support  of  the  debtor's  positions. 

11018.27    Contracting  for  collectkM) 


The  Commission  may  contract  tor 
collection  services  in  order  to  recover 
delinquent  debts.  However,  the 
Commission  retains  the  authority  to 
resolve  disputes,  compromise  claims, 
suspend  or  terminate  collection  action, 
and  initiate  enforced  collection  through 
litigation.  When  appropriate,  the 
Commiseioo  shall  contract  in 
accordance  with  4  CFR  102.& 

11018.28    CollactioRbyadmlnistratlva 
offset 

(a)  The  Conmiission  may 
administratively  undertake  collection  by 
offset  on  each  claim  which  is  liquidated 
or  certain  in  amount  in  accordance  with 
the  guidelines  and  the  standards 
contained  in  4  CFR  102.2. 102.3,  and 
102.4  and  5  U.S.C  5514.  as  spplicable. 
The  Commission  may  not  initiate 
administrative  offset  to  collect  a  debt 
more  than  10  years  after  the 
Government's  right  to  the  debt  first 
accrued,  unless  ^cts  material  to  the 
Government's  right  to  collect  the  debt 
were  not  known  and  could  not 
reasonably  have  been  known  to  the 
Commission. 

(b)  Collection  by  administrative  oQmI 
of  amounts  payable  from  the  Qvil 
Service  Retirafoent  and  Disability  Fond^ 
the  Federal  Employees  Ratiiameat 
System,  or  other  similar  hud  is  mada 
pursuant  to  4  CFR  102.4  and  tha 


provisions  of  paragraph  (d)  of  this 
section. 

(c)  Salary  ofiset  is  governed  by  5 
US.C.  5514. 

(d)  The  MIowing  procedures  apply 
when  the  Commission  seeks  to  collect  a 
debt  by  offset  against  any  payment  to  be 
made  to  a  debtor  or  against  the  assets  of 
a  holder  of  a  certificate,  permit,  license, 
or  authorization  issued  by  the 
Commission. 

(1)  Before  the  ofbet  is  made,  the 
Commission  shall  provide  the  debtor 
written  notice  of  the  nature  and  amount 
of  the  debt  and: 

(i)  Notice  of  the  Commission's  intent 
to  collect  the  debt  by  offset; 

(ii)  An  opportunity  to  inspect  and 
copy  Commission  records  pertaining  to 
the  debt; 

(iii)  An  opportunity  to  request 
reconsideration  of  the  debt  by  the 
Commission,  or  if  provided  for  by 
statute,  waiver  of  the  debt; 

(iv)  An  opportunity  to  enter  into  a 
written  agreement  with  the  Commission 
to  repay  or  pay  tha  debt  as  the  case  may 
be; 

(v)  An  explanation  of  the  debtor's 
rights  under  this  subpart;  and 

(vi)  An  opportunity  for  a  hearing 
when  required  under  the  provisions  of 
4  CFR  102.3(c). 

(2)  ff  the  Commission  learns  that  other 
agencies  of  the  Government  are  holding 
funds  payable  to  the  debtor,  the 
Commission  shall  provide  the  other 
agencies  with  written  ceitificatioa  that 
the  debt  is  owed  to  the  Commission  aixl 
that  the  Commission  has  complied  writh 
the  provisions  of  4  CFR  102.3.  The 
Commission  shall  request  that  funds 
which  are  due  the  debtor  and  whidi  are 
necessary  to  offset  the  debt  to  the 
Qmimission  be  transferred  to  the 
Commission. 

(3)  The  Commission  may  accept  a 
repayment  or  peyment  agreement,  as 
appropriate,  in  Heu  of  offset,  but  will  do 
so  only  after  balancing  the 
Government's  interest  in  collecting  the 
debts  against  fairness  to  the  debtor.  If 
the  debt  is  delinquent  and  the  debtor 
has  i\ot  disputed  its  existence  or 
amount,  the  Commission  may  accept  a 
repa3rment  or  payment  agreement  in  lieu 
of  offset  only  if  the  debtor  is  able  to 
estri>lish  under  sworn  affidavit  or 
statement  certified  tmder  penahy  of 
perjury  that  of&et  would  resuh  in 
financial  hard^ip  or  would  result  hi 
imdue  financial  hardship  or  would  be 
against  equity  and  good  conscience. 

(4)  Administrative  offset  la  not 
autheriaed  with  respect  to: 

(i)  Debts  owed  by  any  St^a  or  kxai 

gOVMOOMttt: 
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(ii)  Debts  once  they  become  subject  to 
the  salary  off^set  provisions  of  5  U.S.C. 
5514; or 

(iii)  Any  case  in  which  collection  of 
the  type  of  debt  involved  by 
administrative  offset  is  explicitly 
provided  for  or  prohibited  by  another 
statute. 

(5)  The  Commission  reserves  the  right 
to  take  any  other  action  in  respect  to 
offset  as  is  permitted  under  4  CFR  102.3. 

(e)  The  Commission  shall  make 
appropriate  use  of  the  cooperative 
efforts  of  other  agencies  including  the 
Army  Holdup  List  in  effecting 
collections  by  offset.  The  Army  Holdup 
List  is  a  list  of  contractors  indebted  to 
the  United  States. 

11018.29    Payments. 

(a)  Payment  in  full.  The  Commission 
shall  make  every  effort  to  collect  a  claim 
in  full  before  it  becomes  delinquent. 
The  Commission  shall  impose  charges 
for  interest,  penalties,  and 
administrative  costs  as  specified  in 
§1016.30. 

(b)  Payment  in  installments.  If  a 
debtor  furnishes  satisfactory  evidence  of 
inability  to  pay  a  claim  in  one  lump 
sum,  payment  in  regular  installments 
may  be  arranged.  Evidence  may  consist 
of  a  Rnancial  statement  or  a  signed 
statement  certified  under  penalty  of 
perjury  to  be  true  and  correct  that 
application  for  a  loan  to  enable  the 
debtor  to  fwy  the  claim  in  full  was 
rejected.  Except  for  a  claim  described  at 
5  U.S.C.  5514,  all  installment  payment 
arrangements  must  be  in  writing  and 
require  the  payment  of  interest  and 
administrative  charges. 

(1)  Installment  note  forms  including 
confess-judgement  notes  may  be  used. 
The  written  installment  agreement  must 
contain  a  provision  accelerating  the  debt 
payment  in  the  event  the  debtor 
defaults.  If  the  debtor's  Hnancial 
statement  discloses  the  ownership  of 
assets  which  are  free  and  clear  of  liens 
or  security  interests,  or  assets  in  which 
the  debtor  owns  equity,  the  debtor  may 
be  asked  to  secure  the  payment  of  an 
installment  note  by  executing  a  Security 
Agreement  and  Financial  Statement 
transferring  to  the  United  States  a 
security  interest  in  the  assets  until  the 
debt  is  discharged. 

(2)  If  the  debtor  owes  more  than  one 
debt  and  designates  how  a  voluntary 
installment  payment  is  to  be  applied 
among  those  debts,  the  Commission 
shall  follow  that  designation.  If  the 
debtor  does  not  designate  the 
application  of  the  payment,  the 
Commission  shall  apply  the  payment  to 
the  various  debts  in  accordance  with  the 
best  interest  of  the  United  States  as 


determined  by  the  facts  and 
circumstances  of  the  particular  case. 

(c)  To  whom  payment  is  made. 
Payment  of  a  debt  is  made  by  check, 
money  order,  or  credit  card  (VISA  or 
MASTERCARD)  payable  to  the 
Interstate  Commerce  Commission  and 
mailed  or  delivered  to  the  Budget  and 
Fiscal  Office,  room  1330,  Interstate 
Commerce  Commission,  Washington, 
DC  20423,  unless  payment  is: 

(1)  Made  pursuant  to  arrangements 
with  the  GAO  or  DOJ; 

(2)  Ordered  by  a  Court  of  the  United 
States;  or 

(3)  Otherwise  directed  in  any  other 
part  of  this  chapter. 

f  1018.30    Intereet,  penalties,  and 
administrativs  coats. 

(a)  The  Commission  shall  assess 
interest,  penalties,  and  administrative 
costs  on  debts  owed  to  the  United  States 
Government  in  accordance  with  the 
guidance  provided  under  the  Federal 
Claims  Collection  Standards,  4  CFR 
102.13  unless  otherwise  directed  by 
statute,  regulation,  or  contract. 

(b)  Before  assessing  any  charges  on 
delinquent  debts,  the  Commission  shall 
mail  a  written  notice  to  debtor 
explaining  its  requirements  concerning 
these  charges  under  4  CFR  102.2  and 
102.13. 

(c)  Interest  begins  to  accrue  from  the 
date  on  which  the  initial  invoice  is  first 
mailed  to  the  debtor  unless  a  different 
date  is  specified  on  a  statute,  regulation, 
or  contract. 

(d)  The  Commission  shall  assess 
interest  based  upon  the  rate  of  the 
current  value  of  funds  to  the  United 
States  Treasury  (the  Treasury  tax  and 
loan  account  rate)  prescribed  by  statute, 
regulation,  or  contract. 

(e)  Interest  is  computed  only  on  the 
principal  of  the  debt,  and  the  interest 
rate  remains  fixed  for  the  duration  of  the 
indebtedness,  unless  the  debtor  defaults 
on  a  repayment  agreement  and  seeks  to 
enter  into  a  new  agreement. 

(f)  The  Commission  shall  assess 
against  a  debtor  charges  to  cover 
administrative  costs  incurred  as  a  result 
of  a  delinquent  debt.  Administrative 
costs  may  include  costs  incurred  in 
obtaining  a  credit  report  or  in  using  a 
private  debt  collector,  to  the  extent  they 
are  attributable  to  the  delinquency. 

(g)  The  Commission  shall  assess  a 
penalty  charge  of  six  percent  a  year  on 
any  portion  of  a  debt  that  is  delinquent 
for  more  than  90  days.  The  charge 
accrues  retroactively  to  the  date  that  the 
debt  became  delinquent. 

(h)  Amounts  received  by  the 
Commission  as  partial  or  installment 
payments  are  applied  first  to 
outstanding  penalty  and  administrative 


cost  charges,  second  to  accrued  interest, 
and  third  to  outstanding  principal. 

(i)  The  Commission  sunall  waive 
collection  of  interest  on  the  debt  or  any 
portion  of  the  debt  which  is  paid  in  full 
within  30  days  after  the  date  on  which 
interest  began  to  accrue. 

(j)  The  Commission  may  waive 
interest  during  the  periods  a  debt 
disputed  under  §  1018.26  is  under 
investigation  or  review  before  the 
Commission.  This  additional  waiver  is 
not  automatic  and  must  be  requested 
before  the  expiration  of  the  initial  3n- 
day  waiver  period.  The  Commission 
may  grant  the  additional  waiver  only 
when  it  finds  merit  in  the  explanation 
the  debtor  has  submitted  under 
§1018.26. 

(k)  The  Commission  may  waive  the 
collection  of  interest,  {>enalties,  and 
administrative  costs  if  it  finds  that  one 
or  more  of  the  following  conditions 
exists: 

(1)  The  debtor  is  unable  to  pay  any 
significant  sum  toward  the  debt  within 
a  reasonable  time; 

(2)  Collection  of  interest,  penalties, 
and  administrative  costs  will  jeopardize 
collection  of  the  principal  of  the  debt; 

(3)  The  Commission  is  unable  to 
enforce  collection  in  full  within  a 
reasonable  time  by  enforced  collection 
proceedings;  or 

(4)  Collection  would  be  against  equity 
and  good  conscience  or  not  in  the  best 
interest  of  the  United  States,  including 
the  situation  in  which  an  administrative 
offset  or  installment  payment  agreement 
is  in  effect. 

11018.31  Use  of  cndH  reports. 

The  Commission  may  institute  a 
credit  investigation  of  the  debtor  at  any 
time  following  receipt  of  knowledge  of 
the  debt  in  order  to  aid  the  Commission 
in  making  appropriate  determinations  as 
to: 

(a)  The  collection  and  compromise  of 
a  debt: 

(b)  The  collection  of  interest, 
penalties,  and  administrative  costs; 

(c)  The  use  of  administrative  offset; 

(d)  The  use  of  other  collection 
methods;  and 

(e)  The  likelihood  of  collecting  the 
debt. 

1 1 01 8.32  Bankruptcy  claims. 
When  the  Commission  receives 

information  that  a  debtor  has  filed  a 
petition  in  bankruptcy  or  is  the  subject 
of  a  bankruptcy  proceeding,  it  shall 
suspend  all  collection  actions  against 
the  debtor  in  accordance  with  11  U.S.C. 
362  and  shall  furnish  information 
concerning  the  debt  owed  the  United 
States  to  the  Department  of  Justice's 
Nationwide  Central  Intake  Facility  to 
permit  the  filing  of  a  claim. 
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flOIS^    Us*  and  disdoMtr*  of  mailing 


(a)  When  attempting  to  locate  a  debtor 
In  order  to  collect  or  compromise  a  debt 
under  this  part,  the  Commission  may 
send  a  written  request  to  the  Secretary 
of  the  Treasury  (or  designee)  in  order  to 
obtain  a  debtor's  mailing  address  from 
the  records  of  the  Internal  Revenue 
Service. 

(b)  The  Commission  may  disclose  a 
mailing  address  obtained  under 
paragraph  (a)  of  this  section  to  other 
agents,  including  collection  service 
contractors,  in  order  to  faciUtate  the 
collection  or  compromise  of  debts  undw 
this  part,  except  that  a  mailing  address 
may  be  disclosed  to  a  consumer 
reporting  agency  only  for  the  limited 
purpose  of  obtaining  a  commercial 
credit  report  on  the  particular  taxpayer. 

(c)  The  Commission  and  its  agents, 
including  consumer  reporting  agencies 
and  collection  services,  must  comply 
with  the  provisions  of  26  U.S.C. 
6103(p)(4)  and  applicable  regulations  of 
the  Internal  Revenue  Service. 

f1018J4    Additkmai  adminislratlve 
collection  action. 

Nothing  contained  in  this  part  is 
intended  to  preclude  any  other 
administrative  remedy  which  may  be 
available. 

Subpart  C— Comiiromiae  of  a  dakn 

1018.50    Wtwn  a  claim  may  b« 
compromised. 

The  Commission  may  compromise  a 
claim  not  in  excess  of  the  monetary 
limitation  if  it  has  not  been  referred  to 
GAO  or  DOJ  for  litigation.  Only  the 
Comptroller  General  of  the  United 
States  or  designee  may  affect  the 
compromise  of  a  claim  that  arises  out  of 
the  exceptions  made  by  the  GAO  in  that 
account  of  an  accountable  oHicer, 
including  a  claim  against  the  payee, 
prior  to  its  referral  by  GAO  for  litigation. 


fioia^i 

daim. 


for  compromiaing  ■ 


(a)  A  daim  may  be  compromised  for 
one  or  more  reasons  set  forth  below: 

(1)  The  full  amount  cannot  be 
collected  because: 

(i)  The  debtor  is  imable  to  pay  the  full 
amount  within  a  reasonable  time;  or 

(ii)  The  debtor  refuses  to  pay  the 
claim  in  full,  and  the  Government  is 
unable  to  enforce  collection  in  full 
within  a  reasonable  time;  or 

(Z)  There  is  a  real  doubt  concerning 
the  Government's  ability  to  prove  Its 
case  in  Court  for  the  fiill  antount 
claimed,  either  because  of  the  legel 
issues  involved  or  a  bona  fide  dispute 
as  to  the  focts;  or 


(3)  The  costs  of  collecting  the  claim 
do  not  lustily  the  enforced  collection  of 
the  full  amount.  The  Commission  shall 

apply  this  reason  for  compromise  in 

accordance  with  the  guidelines  in  4  CFR 
103.4. 

(b)  The  Commission  shall  determine 
the  debtor's  inability  to  pay,  the 
Government's  abiUty  to  enforce 
collection,  and  the  amounts  which  are 
acceptable  in  compromise  in  accordanoe 
with  the  Federal  Claims  Collection 
Standards,  4  CFR  part  103. 

(c)  Compromises  payable  in 
installments  are  discouraged,  but.  if 
necessary,  must  be  in  the  form  of  a 
legally  enforceable  agreement  for  the 
reinstatement  of  the  prior  indebtedness 
less  sums  paid  thereon.  The  agreement 
also  must  provide  that  in  the  event  of 
default: 

(1)  The  entire  balance  of  the  debt 
becomes  immediately  due  and  payable: 
and 

(2)  The  Government  has  the  right  to 
enforce  any  security  agreement 

§  1 01 8.52    Restrictions  on  the  compromise 
of  a  claim. 

(a)  The  Commission  may  not  accept  a 
percentage  of  a  debtor's  profits  or  stock 
in  a  debtor's  corporation  in  compromise 
of  a  claim.  In  negotiating  a  compromise 
with  a  business  concern,  consideration 
is  given  to  requiring  a  waiver  of  the  tax- 
loss-carry-forw£uti  and  tax-loss-cany> 
back  rights  of  the  debtor. 

(b)  Iftwo  or  more  debtors  are  jointly 
or  severally  liable,  collection  action  is 
not  withheld  against  one  debtor  until 
the  other  or  others  pay  their  share.  The 
amount  of  a  compromise  with  one 
debtor  is  not  considered  a  precedent  or 
binding  in  determining  the  amount 
which  will  be  required  from  other 
debtors  jointly  and  severally  liable  on 
the  claim. 

f  101853    FlnalHy  of  a  compromise. 

An  offer  of  compromise  must  be  in 
writing  and  signed  by  the  debtor.  An 
offer  of  compromise  which  is  accepted 
by  the  Commission  is  final  and 
conclusive  on  the  debtor  and  on  all 
officials,  agencies  and  courts  of  the 
United  States,  unless  obtained  by  fraud, 
misrepresentation,  the  presentation  of  a 
false  claim,  or  mutual  mistake  of  fact. 

Sut>part  D— Suapanalon  or 
Termination  of  CoUactkm  A^lon 

11018.60    When  coUactien  action  may  be 
■uipenoeo  or  lei  HMnaiaa. 

The  Commission  may  suspend  or 
terminate  collection  action  on  a  claim 
not  in  excess  of  the  monetary  Umitation. 
exclusive  of  interest,  penalties,  and 
administrative  costs,  after  deducting  the 
amount  of  partial  paymanla.  if  aay.  if  H 


has  not  been  nfemd  to  GAO  or  DOf  for 

litigation. 

11018.61  Reasons  for  auependbig 
coaectlofi  acaofi. 

Collection  action  may  be  suspended 
temporarily: 

(a)  When  the  debtor  cannot  be  located 
after  diligent  efforts,  and  there  is  reason 
to  believe  that  future  collection  action 
may  be  sufficiently  productive  to  justify 
periodic  review  and  action  on  the  claim 
considering  the  size  of  the  claim  and  the 
amount  which  may  be  realized  on  it;  or 

(b)  When  the  debtor  owns  no 
substantial  equity  in  realty  and  Is 
unable  to  make  payments  on  the 
Government's  claim  or  effect  a 
compromise  on  it  at  the  time,  but  the 
debtor's  future  prospects  justify 
retention  of  the  claim  for  periodic 
review  and  action: 

(1)  The  applicable  statute  of 
limitations  has  been  tolled  or  started 
anew;  or 

(2)  Future  collection  can  be  effected 
by  offset  notwithstanding  the  statute  of 
limitations. 

11018.62  Reasons  for  tenwlnetlng 
coiiectten  action. 

Collection  action  may  be  terminated: 

(a)  When  it  becomes  clear  that  the 
Government  cannot  collect  or  enforce 
collection  of  any  significant  sum  from 
the  debtor  having  due  regard  for  the 
judicial  remedies  available  to  the 
Government,  the  door's  future 
finaiKrial  prospects,  and  the  exemptions 
available  to  the  debtor  under  State  and 
Federal  law; 

(b)  When  the  debtor  cannot  be 
located,  there  is  no  security  remaining 
to  be  liquidated,  the  applicable  statiite 
of  limitations  has  run,  and  the  prospects 
of  collecting  by  offset,  notwithManding 
the  bar  of  the  statute  of  limitations,  are 
too  remote  to  justify  retention  of  the 
claim;  or 

(c)  When  it  is  likely  that  the  cost  of 
the  collection  action  will  exceed  the 
amount  recoverable. 

11018.63  Termlnabon  of  collection  aefion. 

Collection  action  shall  be  terminated: 

(a)  Whenever  it  is  determined  that  the 
claim  is  legally  without  merit;  or 

(b)  When  it  is  determined  that  the 
evidence  necessary  to  prove  the  claim 
cannot  be  produced,  or  necessary 
witnesses  are  unavailable,  and  efftnts  to 
induce  voluntary  payments  have  been 
unavailing. 

11018.64  TranaierafaeialBi. 

The  Commisaion  may  refiar  a  daim  to 
GAO  when  there  is  doubt  as  to  trhsdMT 
or  not  a  coUsctian  action  sbould  ba 
suspended  or  tamrfnatad, 
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Subpart  E— Referral  of  a  Claim 

ilOII.70    Prompt rwfwtai. 

(a)  A  claim  which  requires  enforced 
coUectimi  is  referred  to  CAO  or  DO)  for 
litigation.  A  referral  is  made  as  early  as 
possible  consistent  with  aggressive 
collection  action  aad,  in,  any  event, 
well  within  the  time  required  to  bring 

a  timely  suit  against  the  debtor. 
Ordiiiarily,  referrals  are  made  within  1 
year  of  the  Commission's  final 
determination  of  the  fact  and  the 
amount  of  the  debt. 

(b)  When  the  merits  of  the 
Commission's  claim,  the  amount  owed 
on  the  claim,  or  the  propriety  of 
acceptanoe  of  a  proposed  compromise. 
suspension,  or  termination  of  collection 
actions  is  in  doubt,  the  Commission 
shall  refer  the  matter  to  GAO  for 
resolution  and  instruction  prior  to 
proceeding  with  collection  actions  and/ 
or  referral  to  DOJ  for  litigation. 

(c)  The  Commission  may  refer  a  claim 
to  GAO  or  DOJ  even  though  the 
termination  of  collection  activity  might 
otherwise  be  given  consideration  under 
§  1018.63  if: 

(1)  A  significant  enforcement  policy  is 
involved  in  reducing  a  statutory  penalty 
or  forfeiture  to  judgment;  or 

(2)  Recovery  of  a  judgement  is  a 
prerequisite  to  the  imposition  of 
administrative  sanctions,  such  as 
suspension  or  revocation  of  a  license  or 
privilege  of  participating  in  a 
Government  sponsored  program. 

(d)  Onoe  a  claim  has  been  referred  to 
GAO  or  DOJ  under  this  subpart,  the 
Commission  shall  refrain  from  any 
contact  with  the  debtor  and  shall  direct 
the  debtor  to  GAO  or  DOJ  as 
appropriate,  when  questions  concerning 
the  daira  are  raised  by  the  debtor.  The 
Commission  shall  immediately  advise 
GAO  or  DOJ,  as  appropriate,  of  any 
payments  by  the  debtor. 

|1018.,71    Rafarral  of  a  compromias  offer. 
The  Commission  may  refer  a  debtor's 
firm  written  oflier  of  compromise  which 
is  substantial  in  amount  to  GAO  or  to 
DOJ  if  the  Commission  is  uncertain 
Mrhether  the  offer  should  be  accepted. 

f101«.72    ftafenaltottiet)apartmentef 
Jitslioa. 

(a)  Claims  for  whidi  the  gross  original 
amount  is  over  $500,000  must  be 
referred  to  the  Commercial  Litigation 
Branch.  Civil  Division.  Department  of 
Justice.  Washington,  DC  20530.  Claims 
for  which  the  gross  original  amoimt  is 
$500,000  or  less  must  be  referred  to  the 
Department  of  Justice's  Nationwide 
Central  Intake  Facility. 

(b)  A  claim  of  less  than  $600, 
exclusive  of  interest,  is  not  referred  for 
litigation  unless: 


(1)  Referral  is  important  to  a 
significant  enforcement  policy:  or 

(2)  The  debtor  has  the  clear  abiUty  to 
pay  the  claim,  and  the  govenunent  con 

effectively  enforce  payment. 

(c)  A  claim  on  which  the  Commission 
holds  a  judgment  is  referred  to  DOJ  for 
further  action  if  renewal  of  the  judgment 
lien  or  enforced  collection  proceedings 
are  justiRed  under  die  criteria  discussed 
in  this  part. 

(d)  Claims  must  be  referred  to  the 
Department  of  Justice  in  the  manner 
prescribed  by  4  CFR  105.2.  Care  must  be 
taken  to  preserve  all  fifes,  records,  and 
exhibits  on  claims  referred  under 
paragraphs  (a)  and  (b)  of  this  section. 

Subpart  F— 4rTtemal  Revenue  Serviee 
f>TOcedure 

§1018.80    Reporting  dtocliarged  dal]fts  to 
the  Internal  Revenue  Service. 

When  the  Commission  discharges  a 
debt  for  less  than  the  full  value  of  the 
indebtedness,  it  will  report  the 
outstanding  balance  discharged,  not 
including  interest  to  the  Internal 
Revenue  Service,  using  IRS  Form  1099- 
G  or  any  other  form  prescribed  by  the 
IRS.  when: 

(a)  The  principal  amount  of  the  debt 
not  in  dispute  is  $600  or  more; 

(b)  The  obligation  has  not  been 
discharged  in  a  bankruptcy  pnxxedii^, 
and 

(c)  The  obligation  is  no  longer 
collectible  either  because  the  time  limit 
in  the  applicable  statute  for  enforcing 
collection  expired  during  the  tax  year, 
or  because  during  the  tax  year  a  formal 
compromise  agreement  was  reached  in 
which  the  debtor  was  legally  discharged 
of  all  or  a  portion  of  the  obligation. 

Subpart  G— Tax  Refund  Offeet 

S1018.90   PurpoM. 

This  subpart  establishes  procedures 
for  the  Commission  to  refer  past-due 
debts  to  the  Internal  Revenue  Service 
(IRS)  for  the  offset  against  the  income 
tax  refunds  of  persons  owing  debts  to 
the  Commission.  It  specifies  the 
Commission's  procedures  and  the  rights 
of  the  debtor  applicable  to  claims  for  the 
payment  of  debts  owed  to  ttie 
Commission. 

S1018.t1    AppllcabMfcyandaoope. 

(a)  These  regulations  implement  31 
U.S.C  3720A  which  authorizes  the  IRS 
to  reduce  a  tax  refund  by  the  amount  of 
a  past-due  legally  enforceable  debt  owed 
to  the  Government  of  the  United  States. 

(b)  For  purposes  of  this  section,  a 
past-due  legally  enforceable  debt 
referable  to  the  IRS  is  a  debt  which  is 
owed  to  the  Government  of  the  United 
States  and: 


(1)  Except  in  the  caseof  a  judgment 

debt,  has  been  delinquent  for  at  least  3 
months  but  has  not  been  delinquent  for 
more  than  10  years  at  the  time  the  oRset 
is  made*. 

(2)  Cannot  be  currently  collected 
pursuant  to  the  salary  offset  provisions 
of5  U.S.C.  5514(aKl)-, 

(3)  Is  ineligible  for  administrative 
offeet  under  31  U.S.C.  3716(8)  by  reeson 
of  31  U.S.C.  3716{cH2)  or  cannot  be 
collected  by  administrative  offset  undnr 
31  U.S.C  3716(a)  by  the  Commission 
against  amounts  payable  to  or  on  behalf 
of  the  debtor  by  or  on  behalf  of  the 
Commission. 

(4)  With  respect  to  which  the 
Commission  has  given  the  taxpayer  at 
least  60  days  from  the  date  of 
notification  to  present  evidence  that  all 
or  part  of  the  debt  is  not  past-due  or 
legally  enforceable,  has  considered 
evidence  presented  by  such  taxpayer, 
and  has  determined  that  an  amount  of 
such  debt  is  past-due  and  fegally 
enforceable. 

(5)  Has  been  disclosed  by  the 
Commission  to  a  consumer  reporting 
agency  as  authorized  by  31  U.S.C. 
3711(0,  unless  a  consumer  reporting 
agency  would  be  prohibited  from  using 
such  information  by  15  U.SX1. 16filc.  or 
unless  the  amount  of  the  debt  does  not 
exceed  $100.00; 

(6)  With  respect  to  which  the 
Commission  has  notified  or  has  made  a 
reasonable  attempt  to  notify  the 
taxpayer  that  the  debt  is  past-due  and, 
unless  repaid  within  60  days  thereafter, 
the  debt  will  be  referred  to  the  IRS  for 
offset  against  any  overpayment  of  lax; 

(7)  Is  at  least  $25.00; 

(8)  All  other  requirements  of  31  U.S^ 
3720A  and  the  Department  of  the 
Treasury  regulations  codified  at  26  CFR 
301.6402-6T  relating  to  the  eligibility  of 
a  debt  for  tax  retiun  offset  have  been 
satisfied. 


flOIS^    Admlnfetralive  ( 

In  accordance  with  49  CFR  1018.30, 
all  administrative  charges  incurred  in 
connection  with  the  referral  of  the  debts 
to  the  IRS  shall  be  assessed  on  the  debt 
and  thus  increase  the  amormt  of  the 
offset. 

|101t.93    MoOee  requtrement  bef ew 
offset 

A  request  for  reduction  of  an  IRS  tax 
refund  will  be  made  only  after  the 
Commission  makes  a  determination  that 
an  amount  is  owed  and  past-due  and 
provides  the  debtor  with  60  days 
written  notice.  The  Commission's  notice 
of  intention  to  collect  by  IRS  tax  refund 
offset  (Notice  of  intent)  will  state: 

(a)  The  amount  of  the  debt, 

(b)  That  unless  the  debt  is  repaid 
witliin  60  days  from  the  dato  of  the 
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Commission's  Notice  of  Intent,  the 
Commission  intends  to  collect  the  debt 
by  requesting  that  the  IRS  reduce  any 
amount  payable  to  the  debtor  as  Federal 
Income  tax  rehinds  an  amount  equal  to 
amount  of  the  debt  including  all 
accumulated  interest  and  other  charges; 

(c)  That  the  debtor  has  the  right  to 
present  evidence  that  all  or  part  of  the 
debt  is  not  past-due  or  legally 
enforceable;  and 

(d)  A  mailing  address  for  forwarding 
any  written  correspondence  and  a 
contact  name  and  phone  number  for  any 
questions. 

{1018.94    Review  within  thcCommtosion. 

(a)  Notification  by  Debtor.  A  debtor 
who  receives  a  Notice  of  Intent  has  the 
right  to  present  evidence  that  all  or  part 
of  the  debt  is  not  past-due  or  not  legally 
enforceable.  To  exercise  this  right,  the 
debtor  must: 

(1)  Send  a  written  request  for  a  review 
of  the  evidence  to  the  address  provided 
in  the  notice. 

(2)  State  in  the  request  the  amount 
disputed  and  the  reasons  why  the 
debtor  believes  that  the  debt  is  not  past- 
dueor  is  not  legally  enforceable. 

(3)  Include  in  the  request  any 
documents  which  the  debtor  wishes  to 
be  considered  or  state  that  additional 
information  will  be  submitted  within 
the  60-day  period. 

(b)  Submission  of  evidence.  The 
debtor  may  submit  evidence  showing 
that  all  or  part  of  the  debt  is  not  past- 
due  or  not  legally  enforceable  along 
with  the  notification  required  by 
paragraph  (a)  of  this  section.  Failure  to 
submit  the  notification  and  evidence 
within  60  days  will  result  in  an 
automatic  referral  of  the  debt  to  the  IRS 
without  further  action  by  the 
Commission. 

(c)  Review  of  the  evidence.  The 
Commission  will  consider  all  available 
evidence  related  to  the  debt.  Within  30 
days,  if  feasible,  the  Commission  will 
notify  the  debtor  whether  the 
Commission  has  sustained,  amended,  or 
canceled  its  determination  that  the  debt 
is  past-due  and  legally  enforceable. 

f  1018.95    Commission  determinetion. 

(a)  Following  review  of  the  evidence, 
the  Commission  will  issue  a  written 
decision  which  will  include  the 
supporting  rationale  for  the  decision. 

(bj  If  the  Commission  either  sustains 
or  amends  its  determination,  it  shall 


notify  the  debtor  of  its  intent  to  refer  the 
debt  to  the  IRS  for  offset  against  the 
debtor's  Federal  income  tax  refund.  If 
the  Commission  cancels  its  original 
determination,  the  debt  will  not  be 
referred  to  IRS. 

11018.96    Stayofoftaet 

If  the  debtor  timely  notifies  the 
Commission  that  the  debtor  is 
exercising  the  right  described  in 
§  1018.94(a)  of  this  subpart,  any  notice 
to  the  IRS  will  be  stayed  until  the 
issuance  of  a  written  decision  which 
sustains  or  amends  its  original 
determination. 

PART  1312— REGULATIONS  FOR  THE 
PUBUCATION,  POSTING.  AND  RUNG 
OF  TARIFFS,  SCHEDULES,  AND 
RELATED  DOCUMENTS 

7.  The  authority  citation  for  part  1312 
continues  to  read  as  follows: 

Authority:  49  U.S.C  10321  and  10762;  5 
U.S.C  553. 

8.  Section  1312.4  is  amended  by 
redesignating  existing  paragraph  (b)(2) 
as  paragraph  (b)(2)(i)  and  adding  a  new 
paragraph  (b)(2)(ii)  to  read  as  follows: 

S  1312.4    niing  tariffs. 


(b)*  *  • 

(2)(i)*   •   * 

(2)(ii)  A  letter  of  transmittal  shall 
clearly  indicate  in  the  upper  left-hand 
comer  thereof: 

(A)  The  assigned  alpha  code  of  the 
carrier  or  agent  issuing  the  tariff 
publication(s); 

(B)  The  number  of  series  transmitted; 

(C)  The  filing  fee  enclosed,  the 
account  number  to  be  billed,  or  the 
credit  card  to  be  charged;  and 

(D)  The  tariff  transmittal  number,  if 
the  filer  utilizes  transmittal  numbers.  If 
the  filing  fee  is  charged  to  a  credit  card, 
the  information  must  include  the  credit 
card  number  and  expiration  date,  and 
an  authorized  signature. 


PART  1313-RAILROAD  CONTRACTS 
ENTERED  INTO  PURSUANT  TO  49 
U.S.C.  10713 

9.  The  authority  citation  for  part  1313 
continues  to  read  as  follows: 

Authority:  49  U.S.C  10321  and  10713;  5 
U.S.C  553. 


10.  Section  1313.7  is  amended  by 
adding  a  new  sentence  to  the  end  of 
paragraph  (a)(6)  and  by  adding 
paragraphs  (a)(6)(i)  through  (iv)  to  that 
section  to  read  as  follows: 

f  1313.7    Contract  fUlng,  tMe  pages  and 
luimtMrtng. 

(a)*  •  • 

(6)  *  *  *  Each  transmittal  letter  shall 
clearly  indicate  in  the  upper  left-hand 
comer  thereof: 

(i)  The  assigned  alpha  code  of  the 
issuing  carrier; 

(ii)  The  number  of  series  transmitted; 

(iii)  The  filing  fee  enclosed,  the 
account  number  to  be  billed,  or  the 
credit  card  to  be  charged;  and 

(iv)  The  transmittal  number  if  the  filer 
utilizes  transmittal  numbers. 

If  the  filing  fise  is  charged  to  a  credit 
card,  the  information  must  include  the 
credit  card  number  and  expiration  date, 
and  an  authorized  signatiue. 


PART  1314— REGULATIONS  FOR  THE 
PUBUCATION.  POSTING.  AND  FIUNQ 
OF  TARIFFS  AND  RELATED 
DOCUMENTS 

11.  The  authority  citation  for  part 
1314  continues  to  read  as  follows: 

Authority:  49  U.S.C  10321, 10708, 10761, 
and  10762;  5  U.S.C  553. 

12.  Section  1314.4  is  amended  by 
adding  a  new  sentence  to  the  end  of 
paragraph  (a)  and  by  adding  paragraphs 
(a)(1)  tlu-ough  (4)  to  that  section  to  read 
as  follows: 

f  1314.4    RUng  of  tariffs. 

(a)  *  •  *  Each  transmittal  letter  shall 
clearly  indicate  in  the  upper  left-hand 
comer  thereof: 

(1)  The  assigned  alpha  code  of  the 
issuing  carrier; 

(2)  The  number  of  series  transmitted; 

(3)  The  filing  fee  enclosed,  the 
account  number  to  be  billed,  or  the 
credit  card  to  be  charged;  and 

(4)  The  transmittal  number  if  the  filer 
utilizes  transmittal  numbers. 

If  the  filing  fee  is  charged  to  a  credit 
card,  the  information  must  include  the 
credit  card  number  and  expiration  date, 
and  an  authorized  signature. 

(PR  Doc.  93-3074  Filed  2-8-93;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

lOCFRPvtSO 

[Dodtet  No.  PRM-6fr-S6] 

RtdMNtl  r.  Onllj  OonM  of  PdHion  for 

RUWHUBlClnj 

agency:  Nucleer  Regulatory 

Commitsioo. 

ACTKM:  Denial  of  petition  for 

rulemaking. 

SUMMARY:  The  Nuclear  Regulatory 
Commiasion  (NRC)  is  denying  a  petitioa 
for  ruleouking  (PRM  50-56)  submitted 
by  Richard  P.  Grill  on  August  16. 1991. 
Tlie  petitioner  requested  Uiat  the  NRC 
amend  10  CFR  part  50,  "Domestic 
Licensing  of  Production  and  Utilization 
Facilities."  and  issue  new  regulations, 
as  necessary,  to  add  lightning  induced 
and  other  electrical  transients  to  the 
required  list  of  phenomena  licensed 
nuclear  power  plants  and  other  nuclear 
facilities  oiust  be  designed  to  safely 
withstand.  The  petition  is  being  denied 
because  the  design  and  construction  of 
existing  nuclear  po%ver  plants 
adequately  protect  plant  electrical 
systems  from  the  effect  of  electrical 
transients,  and  there  is  no  evidence  at 
this  time  that  electrical  systems  and 
components  wen  not  designed  to 
withstand  the  efCscts  of  electrical 
transients  hi  such  a  manner  as  to  require 
additional  generic  regulatory  action. 
AOOftEStCS:  Copies  of  the  petition  for 
rulemaking,  the  public  comments 
received,  the  NI^  internal  report 
"Report  on  the  Sources  and  Effects  of 
Electrical  Transients  on  the  Electrical 
Systems  of  Commercial  Nuclear  Power 
Plants.**  and  Ute  NRCs  letter  to  the 
petitioner  are  available  for  pti^lic 
inspection  or  copying  in  the  NRC  Pi^Uc 
Document  Room.  2120  L  Street  NW. 
(Lower  Level).  Washington,  DC  20037. 
TOfl  FUmWCT  ■^OOMATIOW  CONTACT: 
Chris  Rourk.  Offlce  of  Nuclear 
Regulatory  Research.  U.S.  Nudecr 
RMulatory  Commissioo.  Washington. 
DC2059S.  telephone  (301)  492-393$. 


8UPPI.EMENTARY  INFCmMATION: 

I.  The  Petitioa 

U.  Bam  for  A*  PeHtiwier^ 

III.  PuUk  CoeMwnts  on  tfaa 

IV.  iaMsimfcr  Denial 

I.  The  Petition 

la  a  letter  dated  August  16, 1991,  Mr. 
Richard  Grill  filed  a  petition  for 
rulemaking  with  the  NRC  The  petition 
reouasted  that  the  NRC  take  the 
following  actions: 

(1)  Amend  the  regulations  or  issue 
new  regulations  as  necessary  to  add 
lightning-induced  and  other  electrical 
transients  to  the  required  list  of 
phenomena  licensed  nuclear  power 
plants  and  other  nuclear  facilities  must 
be  designed  to  safely  withstand. 

(2)  Perform  a  comprehensive  study  to 
determine  the  current  state  of 
knowledge  of  electrical  transients. 

(3)  Pertorm  a  study  to  identify  and 
quantify  potential  consequences  on 
licensed  nuclear  facilities  &om 
electrical  transients, 

(4)  Require  each  licensed  facility  to  be 
analyzed  and  modified  as  necessary  to 
prevent  the  compromise  of  safety- 
related  electrical  systems  by  electrical 
transients, 

(5)  Develop  regulatory  guidance  for 
the  protection  of  safety-related  control 
systems  from  electrical  transients,  and 

(6)  Determine  why  this  issue  was  not 
addressed  and  resolved  in  the  past. 

IL  Basis  for  the  Petitioner's  Request 

The  petitioner  asserts  that  (1)  because 
of  the  complexity  of  the  electrical 
systems  in  nuclear  facilities,  there  is  a 
need  for  explicit  requirements  for 
protection  of  electrical  systems  from 
electrical  transients  in  the  provisions  of 
appendix  A,  "General  Design  Criteria 
for  Nuclear  Power  Plants,"  to  10  CFR 
part  SO,  (2)  inadequacies  exist  in  the 
analysis  of  the  electrical  system  of  each 
licensed  facility  regarding  the  effects  of 
electrical  transients,  and  (3)  a  large 
number  of  alternative  paths  for  the  entry 
of  electrical  transients  into  the  safety- 
related  electrical  systems  exist  that  can 
only  be  discovered  by  performing  a 
thorough  and  rigorous  analysis  of  the 
entire  electrical  system.  In  support  of 
his  position,  the  petitioner  states  that 
the  Defense  Nuclear  Agency  (DNA)  and 
the  Defense  Communications  Agency 
(DCA)  have  developed  computer 
progranu  that  can  be  used  to  analyze  the 
effiacts  of  nuclear  electromagnetic  pulse 
(EMP)  on  electrical  systems.  Th« 


petition  states  that  these  programs  can 
be  used  to  determine  the  effect  of 
electrical  transients  on  safety-related 
electrical  systems  in  NRC-licansed 
facilities. 

The  petition  also  refers  to  a  draft 
regulatory  guide  that  was  issued  for 
public  comment  in  1979.  This  draft 
guide  concerned  the  protection  of 
nuclear  power  plants  frxMn  lightning. 
The  petition  requests  information  on  the 
reasons  the  regulatory  guide  was  never 
issued,  even  though  a  oral!  of  it  had 
been  issued  for  public  comment 

The  petition  also  refers  to  potential 
improprieties  in  the  manner  that  the 
petitioner  was  treated  by  the  NRC  and 
its  predecessor,  the  Atomic  Energy 
Commission  in  the  1970s.  These 
references  are  separable  from  the  safety 
questions  raised  by  the  petition. 

in.  Public  Comments  on  the  Petitioa 

A  notice  of  receipt  of  the  petition  for 

rulemaking  was  published  in  the 
Federal  Register  on  December  23, 1991 
(56  PR  66377).  Interested  persons  were 
invited  to  submit  written  comments  or 
suggestions  concerning  the  petition  by 
February  21, 1992.  The  NRC  received 
four  comments  in  response  to  the 
notice:  two  from  private  citizens,  one 
from  a  citizens  group,  and  one  from  a 
pubUc  utility.  Three  of  the  commenters 
supported  the  petiti(m.  The  main 
reasons  dted  by  the  commenters  who 
supported  the  petition  were: 

One  commenter  feels  that  the  r^ang— 
in  world  conditions  increase  the 
likelihood  of  a  nuclear  device 
detonation  and  that  nuclear  power 
plants  must  be  hardened  against  EMP 
from  nuclear  explosions. 

One  commenter  believes  that  efforts 
by  the  national  defense  agencies  to 
harden  equipment  from  the  effects  of 
nuclear  EMP  indicate  that  similar  efforts 
are  required  of  civilian  nuclear  power 
plants. 

One  commenter,  a  citizen  group, 
believes  that  electrical  transients  in 
nuclear  power  plants  present  a  safety 
hazard,  based  upon  NRC  generic 
communications  regarding  operational 
events  caused  by  radio  frequency 
interference  (RFI),  lightning, 
geomagnetically  induced  currants  (GiC). 
and  battery  failure.  In  addition,  they 
believe  that  the  Individual  Plant 
Examination  of  External  Events  (IPEEE) 
for  Severe  Accident  Vulnerabilities 
proeram  should  have  included  a  review 
of  the  potential  oSscts  of  lightning  for 
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all  licensees,  not  just  those  licensees 
who  have  experienced  adverse  plant 
en^ects  from  lightning  besides  loss  of 
off^site  power. 

Two  of  the  above  three  commenters 
support  the  petition  because  of  the 
perceived  deUcate  nature  of  solid-state 
electronic  devices,  and  the  belief  that 
these  devices  will  not  be  adequately 
protected  in  the  absence  of  regulation  by 
the  NRC. 

One  commenter,  a  public  utility,  was 
opposed  to  the  petition  because  research 
has  not  yet  proven  the  need  for  any 
rulemaking,  or  the  extent  of  rulemaking 
if  a  need  is  sbowm.  If  the  order  of 
proposed  actions  in  the  petition  were 
accepted,  Ucensees  would  be  required  to 
take  actions  prior  to  the  issuance  of  any 
guidance. 

IV.  Reasons  for  Denial 

The  NRC  has  considered  the  petition, 
the  public  comments  received,  and 
other  information  and  has  concluded 
that  the  issues  raised  in  the  petition, 
though  valid  concerns,  do  not  warrant 
new  staff  regulatory  positions  for 
existing  plants.  The  following 
discussions  address  the  issues  raised  in 
the  petition. 

Upon  receipt  of  the  petition  from 
Richard  Grill,  the  NRC  staff  reviewed  all 
the  General  Design  Criteria  of  appendix 
A  to  10  CFR  part  50  to  determine 
whether  any  of  them,  not  just  those 
cited  in  the  petition  (Criteria  2, 13, 14, 
17.  18.  19,  21.  22.  23,  24.  29,  63.  and 
64),  should  be  modified  as  requested. 
Design  Criterion  2  states  that 
"Structures,  systems  and  components 
important  to  safety  shall  be  designed  to 
withstand  the  effects  of  natural 
phenomena  such  as  earthquakes, 
tornados,  hurricanes,  *  •  •  without 
loss  of  capability  to  perform  their  safety 
functions."  Although  lightning  is  not 
specifically  identified,  it  is  implicitly 
included  in  the  natural  phenomena  for 
which  protection  must  be  provided. 
Criterion  4  states  that  "Structures, 
systems  and  components  important  to 
safety  shall  be  designed  to  accommodate 
the  effects  of  and  be  compatible  with  the 
environmental  conditions  associated 
with  normal  operation,  maintenance, 
testing*  *  •.  These  structures  systems 
and  components  shall  be  appropriately 
protected  against  dynamic  effects  *  *  * 
and  from  events  and  conditions  outside 
the  nuclear  power  unit."  The 
environmental  conditions  cited 
implicitly  include  electrical  transients 
and  their  sources.  Also.  qualiHcation  of 
safety-related  systems  and  components 
for  the  applicable  environmental 
conditions  is  required  for  conformance 
with  this  criterion.  Design  Criteria  2  and 
4  apply  to  all  safety-related 


instrumentation,  control,  and  power 
systems.  Therefore,  the  staff  finds  that 
there  is  no  need  to  modify  any  of  the 
General  Design  Criteria,  in  order  to 
assure  that  the  effects  of  electrical 
transients  are  considered  in  the  design 
of  these  systems. 

The  NRC  Ucensing  review  of 
operating  plants  for  conformance  to 
General  Design  Criteria  2  and  4  in 
regard  to  protection  against  lightning, 
switching  surges,  and  other  electrical 
transient  phenomena  was  based  on  the 
knowledge  that:  (1)  Established  industry 
design  standards  and  practices  were 
being  applied  in  the  design  of  the 
electrical  control  and  instrumentation 
systems;  (2)  the  great  majority  of 
electrical  systems  and  components  in 
nuclear  power  plants  were  qualified  for 
operabiUty  in  the  electromagnetic 
environment  of  these  plants  on  the  basis 
of  prior  operational  experience  in 
similar  industry  applications;  and  (3) 
the  equipment  and  systems  deemed  to 
be  particularly  vulnerable,  such  as  those 
utilizing  soUd  state  components  and 
circuitry,  were  required  to  be  qualified 
for  operability  in  the  electromagnetic 
environment  by  appropriate  type  testing 
before  being  approved  for  nuclear  power 
plants. 

The  NRC  next  thoroughly  reviewed 
the  technical  literature  regarding 
sources  of  electrical  transients.  This 
review  and  other  bases  for  the  staff's 
conclusions  are  documented  in  an 
internal  NRC  report  entitled  "Report  on 
the  Sources  and  Effects  of  Electrical 
Transients  on  the  Electrical  Systems  of 
Commercial  Nuclear  Power  Plant," 
which  is  available  for  public  inspection 
or  copying  in  the  NRC  Public  Document 
Room.  It  was  determined  that 
potentially  dangerous  electrical 
transients  are  not  generally  transmitted 
to  electrical  systems  or  components  in 
the  power  generation  plant  from  the 
power  transmission  system.  There  are 
only  four  physical  mechanisms  by 
which  an  electrical  transient  can  be 
transmitted  to  an  electrical  system  or 
component,  all  of  which  are  well 
documented  in  the  technical  literature 
and  are  generally  considered  in  the 
design  of  nuclear  safety-related 
electrical  systems.  First,  the  transient 
may  enter  via  a  transmission  line  that 
carries  power  or  data  to  or  from  the 
system  or  component.  Second,  the 
transient  can  enter  via  capacitive 
(electric  field)  coupling  of  the  system  or 
component  to  the  source  of  the 
transient.  Third,  the  transient  can  enter 
via  inductive  (magnetic  field)  coupling 
of  the  system  or  component  to  the 
source  of  the  transient.  Finally,  the 
transient  can  be  caused  by  ionized 
particles  impinging  on  the  system  or 


component.  The  NRC  finds  that  the 
present  consideration  of  these  effects  is 
'  sufficient  to  assure  safe  operation  of 
nuclear  power  plants  with  analyses 
conducted  on  a  system-  or  component- 
specific  basis.  There  is  no  need  to 
perform  a  comprehensive  analysis  of  the 
entire  electrical  system  of  a  nuclear 
power  plant. 

Based  on  a  review  of  the  technical 
literature,  it  appears  that  analyses  of 
components  and  systems  have  been 
conoucted  and  have  effectively 
prevented  electrical  transients  from 
significantly  affecting  the  operation  of 
nuclear  power  plants  for  the 
electromechanical  controls-based 
systems  typically  employed  at  licensed 
U.S.  nuclear  power  plants.  In  addition, 
the  NRC  has  required  licensees  to 
perform  additional  testing  of  solid-state 
controls  components  and  systems  which 
specifically  targeted  the  potential  for 
problems  to  be  caused  by  electrical 
transients.  These  considerations  provide 
a  sufficient  basis  for  the  NRC  to 
conclude  that  electrical  transients  have 
been  adequately  considered  in  the 
licensing  of  existing  nuclear  power 
plants. 

The  NRC  then  reviewed  177  operating 
events  that  were  attributed  to  lightning 
from  1980  to  1991,  a  period  representing 
approximately  967  operating  years,  to 
determine  whether  any  of  these  events 
might  indicate  that  nuclear  safety- 
related  electrical  systems  and 
components  have  not  been  adequately 
protected  from  power  line  transients, 
capacitively  coupled  transients,  and 
magnetically  coupled  transients.  This 
review  is  also  contained  in  the 
previously  referenced  internal  report. 
Ten  of  these  events  were  also  analyzed 
in  NUREG/CR-3591,  "Precursors  to 
Potential  Severe  Core  Damage 
Accidents,"  vol.  1,  July  1984,  and 
NUREG/CR-4674,  "Precursors  to 
Potential  Severe  Core  Damage 
Accidents,"  vol.  2,  December  1986;  vol. 
6,  May  1988;  vol.  8,  July  1989;  vol.  12, 
August  1990.  None  of  these  incidents 
resulted  in  a  significant  risk  of  core 
damage.  Based  on  this  review,  it  was 
determined  that  the  existing  level  of 
protection  against  electrical  transients  is 
sufficient  to  protect  against  failure  of 
nuclear  safety-related  electrical  systems. 
It  should  be  noted  that  the  electrical 
transients  created  by  lightning  can  be 
more  severe  than  any  other  source  of 
electrical  transient  except  nuclear  EMP. 
The  effect  of  nuclear  EMP  on  nuclear 
safety-related  electrical  systems  has 
been  studied  by  the  NRC.  This 
investigation  is  documented  in  NUREG/ 
CR-3069,  "Interaction  of 
Electromagnetic  Pulse  with  Commercial 
Nuclear  Power  Plant  Systems," 
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February  1983.  It  was  de'.smiined  that  a 
high-altitude  nuclear  explosion  would 
not  prevent  the  safe  shutdown  of  a 
nuclear  power  plant.  Therefore,  it  is  not 
necessary  to  analyze  nuclear  safety- 
related  electrical  systems  with  the 
programs  developed  by  the  DNA  and 
DCA.  In  addition,  these  programs  were 
written  to  determine  the  effects  of 
ionizing  radiation  on  electrical  systems 
and  components,  an  effect  known  as 
system  generated  EMP  (SGEMP).  A 
civilian  nuclear  power  plant  would  only 
be  exposed  to  SGEMP  in  the  event  of  a 
near  or  direct  strike  with  a  nuclear 
weapon.  Nuclear  power  plants  are  not 
required  to  be  designed  to  survive  the 
effects  of  a  near  or  direct  nuclear 
weapon  strike. 

Some  of  the  petitioner's  concerns  will 
be  further  addressed  in  the  individual 
plant  IPEEE  reviews.  Because  the  NRC 
has  previously  determined  that 
additional  regulation  of  lightning 
protection  is  not  cost-justified,  lightning 
is  not  required  to  be  specifically 
considered  in  the  IPEEE  program  unless 
there  have  been  plant-specific  effects. 
For  those  licensees  where,  based  on 
operating  experience,  lightning  strikes 
are  likely  to  cause  more  than  just  loss 
of  offsite  power,  further  examination  of 
lightning  effects  is  expected,  including 
a  determination  of  whether  any  plant 
modifications  are  required.  Licensees 
have  been  notified  of  this  position  by 
Supplement  4  to  Generic  Letter  88-20, 
which  includes  NUREG-1407, 
"Procedural  and  Submittal  Guidance  for 
the  Individual  Plant  Examination  of 
External  Events  (IPEEE)  for  Severe 
Accident  Vulnerabilities,"  June  1991,  as 
guidance.  However,  operating  events 
which  have  been  studied  to  date  have 
not  revealed  any  significant  concerns. 
Therefore,  there  is  no  need  to  extend  the 
IPEEE  review  to  consider  other  potential 
effects  besides  loss  of  offsite  power  to 
plants  which  have  had  no  operating 
experience  with  such  effects,  as 
requested  by  one  commenter. 

The  on-going  staff  reviews  of 
advanced  light  water  designs  are  more 
focused  in  regard  to  the  application  of 
General  Design  Criteria  2  and  4  in  the 
review  of  these  designs  for  protection 
against  electrical  transient  phenomena. 
The  NRC  staff  is  reviewing  the  advanced 
designs  against  the  Electric  Power 
Research  Institute's  (EPRI)  requirements 
that  address  lightning  protection, 
grounding,  surge  withstand  capability, 
electromagnetic  interference  (EMI)  and 
electrostatic  discharge.  EPRI's 
requirements  are  based  upon  good 
engineering  practices  and  established 
industry  standards.  The  NRC  staff  is 
also  evaluating  the  above  criteria  for 
inclusion  in  the  "Inspection,  Tests. 


Analyses,  and  Acceptance  Criteria/ 
Design  Acceptance  Criteria  (ITAAC/ 
DAC)'*  verification  programs  that  will  be 
implemented  on  advanced  designs. 
More  information  on  this  subject  is 
provided  in  SECY-92-53.  "Use  of  the 
Design  Acceptance  Criteria  during  10 
CFR  Part  52  Design  Acceptance 
Reviews,"  which  is  also  available  in  the 
NRC  Public  Docimient  Room. 

Copies  of  NUREG-1407,  NUREG/CR- 
3591,  NUREG/CR-4674,  and  NUREG/ 
CR-3069  may  be  purchased  from  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office,  P.O.  Box 
37082.  Washington,  EX:  20013-7082. 
Copies  are  also  available  from  the 
National  Technical  Information  Service, 
5285  Port  Royal  Road,  Springfield.  VA 
22161.  A  copy  is  also  available  for 
inspection  and  copying  for  a  fee  in  the 
NRC  Public  Docimient  Room,  2120  L 
Street,  NW.,  (Lower  Level),  Washington, 
DC. 

The  petitioner  also  requested  the 
reason  that  the  Draft  Regulatory  Guide 
RS  705-4,  "Lightning  Protection  for 
Nuclear  Power  Plants,"  was  never 
issued  in  final  form.  The  Advisory 
Committee  for  Reactor  Safeguards 
(ACRS)  requested  on  February  3. 1981. 
that  a  risk  assessment  be  performed  to 
determine  whether  the  draft  regulatory 
guide  would  be  cost  effective.  This  risk 
analysis  indicated  that  implementation 
of  the  guide  would  not  be  cost  effective. 
In  addition,  measurements  of  surge 
arrester  current  magnitude  which  are 
reported  in  the  technical  literature 
indicate  that  there  is  no  apparent  basis 
for  the  position  adopted  in  the  guide 
that  a  120,000-ampere  surge  arrestor  is 
required  to  protect  nuclear  safety- 
related  electrical  systems  and 
components  bom  power  line  transients. 
For  example,  one  study  (Gaibrois,  G.L., 
"Lightning  Current  Magnitude  Through 
Distribution  Arresters,"  IEEE 
Transactions  on  Power  Apparatus  and 
Systems.  Vol.  PAS-100,  No.  3  March 
1981)  indicates  that  0.07%  of  measured 
surge  arrester  currents  exceeded  100,000 
amperes  for  a  sample  size  of  2488 
distribution  surge  arresters.  These 
currents  would  be  higher  than 
transmission  line  surge  arrester  currents 
because  distribution  lines  do  not 
typically  have  shield  wires. 
Implementation  of  the  draft  regulatory 
guide  would  have  imposed  an  economic 
burden  on  licensees,  and  the  staff  did 
not  find  sufficient  safety  benefit  to 
justify  such  a  burden  on  them  or  their 
ratepayers. 

On  the  matter  of  the  potential 
improprieties  in  the  treatment  of  the 
petitioner  or  his  concerns  by  the  NRC  or 
its  predecessor,  the  questions  raised 
have  been  referred  to  the  Office  of  the 


Insp>ector  General  for  appropriate 
consideration  and  disposition. 

For  the  reasons  cited  above,  the  NRC 
denies  the  petition.  Dated  at  Rockville, 
Maryland  this  8th  day  of  January  1993. 

For  the  Nuclear  Regulatory  Conuniuion. 
lamet  M.  Taylor, 
Executive  Director  for  Operations. 
[PR  Doc.  93-3037  Filed  2-6-93;  8:45  am) 
■LUNQ  COM  TMO-01-41 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodwt  No.  92-NM-22S-AO] 

Alnirorthlneaa  DIrectlvee;  AlrtHJ* 
Industrie  Model  A300,  A310,  and  A300- 
600  Series  Airplartes 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTXM:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Industrie  Model  A300, 
A310.  and  A300-600  series  airplanes. 
This  proposal  would  require  a  one-time 
operational  test  to  detect  potential  ball 
bearing  failure  of  the  electric  motor  that 
drives  the  hydraulic  fire  shut  off  valve 
(FSOV)  actuator  and  to  detect 
subsequent  FSOV  malfunction,  and 
replacement  of  discrepant  FSOV's.  This 
proposal  is  prompted  by  reports  of 
operational  failure  of  hydraulic  FSOV's 
during  maintenance  checks.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  jamming  of  the 
hydraulic  FSOV  actuator,  which  could 
result  in  the  inability  to  isolate 
hydraulic  fiuid  from  an  engine  fire. 
DATES:  Comments  must  be  received  by 
April  5, 1993. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  92-NM- 
226-AD,  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
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Directorate.  1601  Lind  Avenue,  SW.. 
Rentan,  Washington. 
FOR  FURTNCR  INFORMATION  CONTACT:  Greg 
Holt.  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW.,  Ronton, 
Washington  9805^5-4056;  telephone 
(206)  227-2140;  fox  (206)  227-1320. 

SUPPt.EMENTARY  INFORMATION: 

Cominenls  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
speciHed  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
ihe  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  92-NM-226-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NFRNfs 

Ally  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
92-NM-226-AD.  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion  ^ 

The  Direction  Generale  de  I'Aviation 
Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Industrie  Model  A300,  A310,  and  A300- 
600  series  airplanes.  The  DGAC  advises 
that,  during  production  of  these 
airplanes,  ball  bearings  may  have  been 
incorrectly  installed  on  the  shaft  of  the 
electrical  motor  that  drives  the 


hydraulic  Ere  shut  off  valve  (FSOV) 
actuator.  During  functional  testing  after 
delivery,  some  FSOV's  failed  to  operate 
correctly;  some  valves  failed  to  close, 
others  failed  to  reopen.  An  investigation 
conducted  by  the  airplane  manufacturer 
revealed  that  the  FSOV's  did  not  operate 
correctly  because  the  electric  motor  was 
not  able  to  drive  the  FSOV  actuator. 
Further  investigation  revealed  that 
degradation  of  a  ball  bearing  inside  the 
electric  motor  had  led  to  the  jamming  of 
the  motor  and  the  actuator,  which 
prohibited  the  valve  from  opening  or 
closing. 

The  serial  numbers  of  the  affected 
FSOV's  are  similar,  all  of  the  failures 
occurred  early  in  the  FSOV  hfe,  and, 
apparently,  the  installation  of  FSOVs 
on  airplanes  has  not  changed.  In  light  of 
these  factora,  the  subject  failures  appear 
to  be  related  to  a  problem  that  may  have 
occurred  during  manufacture  of  the 
FSOV.  Considering  that  the  electrical 
motor  passed  further  extensive  and 
severe  vibration  testing  writhout 
reproducing  the  failure,  early  bearing 
degradation  has  been  attributed  to  a 
problem  occurring  during  manufacture. 
Failure  of  the  bearing,  if  not  corrected, 
could  result  in  the  jamming  of  the 
hydraulic  FSOV  actuator,  and  the 
inability  to  isolate  hydraulic  fluid  from 
an  engine  fire. 

Airbus  fias  issued  Industrie  All 
Operator  Telex  (AOT)  29-07,  dated 
August  28, 1992,  which  describes 
procedures  for  a  one-time  operational 
test  to  detect  potential  ball  bearing 
failure  of  the  electric  motor  which 
drives  the  hydraulic  FSOV  actuator  and 
subsequent  FSOV  malfunction,  and 
replacement  of  discrepant  FSOV's.  The 
DGAC  classified  this  AOT  as  mandatory 
and  issued  French  Airworthiness 
Directive  92-217-134(6),  dated  October 
14, 1992.  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  France. 

This  airplane  model  is  manufactured 
in  France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworihiness  agreement,  the  CX^AC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  Ukely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  Unitad 


States,  the  proposed  AD  would  require 
a  one-time  operational  test  to  detect 
potential  ball  bearing  feilure  of  the 
electric  motor  that  drives  the  hydraulic 
FSOV  actuator,  and  replacement  of 
discrepant  FSOV's.  The  actions  would 
be  required  to  be  accomplished  in 
accordance  with  the  AOT  described 
previously. 

The  FAA  estimates  that  91  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  woric  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operatora  is 
estimated  to  be  $5  005,  or  $55  per 
airplane.  This  total  cost  figure  assumes 
that  no  operator  has  yet  accomplished 
the  proposed  requirements  of  this  AD 
action. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  v/i\h  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  "significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034,  Feoruary 
26. 1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory  evaluation 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  of  Subjects  in  1 4  CTR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  14 
CFR  part  39  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
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Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423: 49  U.S.Q  106(g):  and  14  CFR 
11.89. 

S  39.13    [AmandMl] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airtxtt  Industrie:  Docket  92-NM-226-AD. 

Applictd>ility:  Model  A300,  A310,  and 
A30<>-600  series  airplanes,  as  listed  in  Airbus 
Industrie  All  Operators  Telex  (AOT)  29-07, 
dated  August  28, 1992;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  iamming  of  the  hydraulic  fire 
shut  off  valve  (FSOV)  actuator,  which  could 
result  in  the  inability  to  isolate  hydraulic 
fluid  from  an  engine  fire,  accomplish  the 
following: 

(a)  For  airplanes  having  any  hydraulic 
FSOV  that  has  not  ever  been  functionally 
tested  in  accordance  with  Maintenance 
Planning  Document  (MPD)  Task  Number  29- 
11-33-0503-1  (for  Model  A300  series 
airplanes)  or  MPD  Task  Number  29-11-33- 
01-1  (for  Model  A310  and  A300-600  series 
airplanes):  Within  450  hours  time-in-service 
after  the  eflisctive  date  of  this  AD,  perform  a 
one-time  operational  test  to  detect  potential 
bearing  failure  of  the  electric  motor  that 
drives  the  hydraulic  FSOV  actuator,  and  to 
detect  FSOV  malfunction,  in  accordance  with 
Airbus  Industrie  All  Operator  Telex  (AOT) 
29-07,  dated  August  28, 1992. 

(1)  If  any  FSOV  fails  the  operational  test, 
prior  to  further  flight,  replace  that  FSOV  in 
accordance  with  the  AOT. 

(2)  If  a  FSOV  passes  the  operational  test, 
no  further  action  is  necessary  for  that  FSOV. 

(b)  For  airplanes  having  any  hydraulic 
FSOV  that  has  been  functionally  tested  only 
once  in  accordance  with  MPD  Task  Number 
29-11-33-0503-1  (for  Model  A300  series 
airplanes)  or  MPD  Task  Number  29-11-33- 
01-01  (for  Model  A310  and  A30O-600  series 
airplanes):  Within  900  hours  time-in-service 
after  the  effective  date  of  this  AD,  perform  a 
one-time  operational  test  to  detect  potential 
bearing  feilure  of  the  electric  motor  that 
drives  the  hydraulic  FSOV  actuator,  and  to 
detect  FSOV  malfunction,  in  accordance  with 
Airbus  Industrie  All  Operator  Telex  (AOT) 
29-07,  dated  August  28, 1992. 

(1)  If  any  FSOV  fails  the  operational  test, 
prior  to  further  flight,  replace  that  FSOV  in 
accordance  with  the  AOT. 

(2)  If  a  FSOV  passes  the  operational  test, 
no  further  action  is  necessary  for  that  FSOV. 

(c)  For  airplanes  having  any  hydraulic 
FSOV  that  has  been  functionally  tested  two 
or  more  times  in  accordance  with  MPD  Task 
Number  29-11-33-0503-1  (for  Model  A300 
series  airplanes)  or  MPD  Task  Number  29- 
11-33-01-01  (for  Model  A310  and  A30(>-600 
series  airplanes):  No  further  action  is 
required  by  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 


appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Ronton,  Washington,  on  February 
3, 1993. 

lunes  V.  Devany, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  93-3028  Filed  2-8-93;  8:45  am] 
BtUJNQ  COOC  4»1»-1»-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  301 

[GL-709-68] 

RIN1545-AM70 

Levy  and  Distraint;  Correction 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Correction  to  a  notice  of 

proposed  rulemalcing. 

SUMMARY:  This  document  contains  a 
correction  to  a  proposed  regulation  (GL- 
709-88),  which  was  published  in  the 
Federal  Register  for  Friday,  December 
11.  1992  (57  FR  58760)  regarding  the 
authority  to  collect  taxes  by  means  of 
levy  and  distraint. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Watson,  (202)  622-3640  (not  a 
toll-free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  notice  of  proposed  rulemaking 
that  is  the  subject  of  this  correction 
provides  rules  under  sections  6331  and 
6332  of  the  Internal  Revenue  Code. 

Need  for  Correction 

As  published,  the  proposed  regulation 
contains  an  error  which  may  prove  to  be 
misleading  and  is  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
notice  of  proposed  rulemaking  (GL- 
709-88).  which  was  the  subject  of  FR 
Doc.  92-29633,  is  corrected  as  follows: 

On  page  58762,  column  2, 
§301.6331-l(a)(l).  line  7,  the  language 


"Similarly,  a  levy  on  reaches  property 
in"  is  corrected  to  read  "Similarly,  a 
levy  only  reaches  property  in". 
Cynthia  E.  Grigaby, 

Alternate  Federal  Register  Liaison  Officer, 
Assistant  Chief  Counsel  (Corporate). 
[FR  Doc  93-3094  Filed  2-8-93;  8:45  am] 
BiUJNQ  COOC  4a3e-ei-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Raclamation 
and  Enforcement 

30  CFR  Pari  870 

AlMndoned  Mine  Reclamation  Fund- 
Fee  Collection  af>d  Coal  Production 
Reporting,  Reclamation  Fee,  Basis  for 
Coal  Weight  Determination 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Notice  of  pubUc  hearing. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (GSM)  of 
the  Department  of  the  Interior  (DOI) 
published  a  proposed  rule  that  would 
address  the  determination  of  coal 
weight  for  reclamation  fee  purposes 
when  a  person  operating  a  coal 
preparation  plant  purchases  run-of-mine 
coal  from  an  operator  on  an  estimated 
coal  basis  and  cleans  the  coal  prior  to 
resale  or  use.  The  revised  rule  would 
clarify  recordkeeping  requirements  for  a 
coal  operator  and  a  person  operating  a 
coal  preparation  plant  to  document  the 
basis  of  the  transaction.  OSM  has 
received  requests  for  public  hearings  on 
the  proposed  rule  and  is  announcing 
that  a  public  hearing  will  be  held. 
DATES:  A  public  hearing  is  scheduled  for 
February  23, 1993,  in  Big  Stone  Gap, 
Virginia.  The  hearing  will  begin  at  9 
a.m.  local  time. 

ADDRESSES:  The  public  hearing  will  be 
held  in  the  lecture  hall  of  the  Dawlton/ 
Cantrell  Building  at  the  Mountain 
Empire  Community  College,  Highway 
23  South,  Big  Stone  Gap,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
E.  Robinson,  Office  of  Surface  Mining 
Reclamation  and  Enforcement, 
Department  of  the  Interior,  1951 
Constitution  Avenue,  NW.,  Washington. 
DC  20240;  Telephone:  (202)  343-2826. 
SUPPt^MENTARY  INFORMATION:  OSM 
published  a  proposed  rule  on  December 
29, 1992,  (57  FR  61116)  that  would 
amend  its  regulations  governing  how 
the  weight  of  each  ton  of  coal  produced 
is  determined  for  reclamation  fee 
purposes.  The  existing  regulations 
require  an  operator  to  pay  AML  fees  on 
the  actual  gross  weight  of  the  coal  at  the 
time  of  the  first  transaction  (sale, 


7762  Federal  Registw  /  Vol.  58,  No.  25  /  Tuesday,  February  9,  1993  /  Proposed  Ruies 


transfer  of  ownership,  or  use)  involving 
the  coal.  Current  regulations  allow  an 
operator  to  take  ^  calculated  weight 
reduction  for  excess  moistiue.  All  other 
impurities  not  removed  before  the  first 
transaction  must  be  included  in  the 
gross  weight  for  A\4L  fee  computation 
purposes.  This  regulation  has  been  in 
effect  basically  unchanged  since  1977. 
The  proposed  rule  would  make  the 
weight  aetermination  consistent  with 
the  normal  business  practice  between  a 
coal  operator  and  a  person  operating  a 
coal  preparation  plant  when  run-of- 
mine  coal  is  purchased  on  an  estimated 
clean  coal  basis  and  cleaned  prior  t* 
resale  or  use.  The  proposal  would 
deflne  the  records  an  operator  and 
person  operating  a  coal  preparation 
plant  must  maintain  to  document  the 
basis  of  coal  sales  and  purchases. 

OSM  has  scheduled  a  public  hearing 
on  the  Basis  for  Coal  Weight 
Determination  proposed  rule  in  Big 
Stone  Gap,  Virginia.  The  hearing  will  be 
held  on  February  23, 1993,  and  will 
begin  at  9  a.m.  local  time.  The  hearing 
will  continue  until  all  persons  wishing 
to  testify  have  been  heard.  To  assist  the 
transcriber  and  ensure  an  accurate 
record,  OSM  requests  that  persons  who 
testify  at  the  hearing  give  the  transcriber 
a  written  copy  of  their  testimony. 

Dated:  February  4. 1993. 
Brent  WahJquist. 

Assistant  Director,  Reclamation  and 
Regulatory  Policy. 
IFR  Doc.  93-3089  Filed  2-»-93;  8:45  am] 

BILUNOCOOC  4310-Oe-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

(IN10-1-5189,  IN10-2-6190;  FRL-4592-S] 

Approval  and  Promulgation  of 
Implementation  Plans;  Approval  and 
Promulgation  of  Designation  of  Areas 
for  Air  Quality  Planning  Purposes; 
Indiana 

AGENCY:  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Proposed  rule. 

SUMMARY:  USEPA  is  proposing  to 
approve  a  request  by  Indiana  to  revise 
area  designations  for  Total  Suspended 
Particulate  (TSP)  from  nonattainment  to 
attainment.  USQ'A  is  also  proposing  to 
approve  the  Indiana  Croup  in  plan 
(plan)  for  the  area  being  redesignated. 
USEPA's  action  is  based  upon  requests 
which  were  submitted  by  the  State  on 
November  16, 1988,  and  supplemented 
on  September  10, 1992,  to  satisfy  the 
req^i^ements  of  the  Clean  Air  Act  (Act). 


DATES:  Conunents  on  this  redesignetion 
and  on  USEPA's  proposed  action  must 
be  received  by  March  11, 1993. 

ADDRESSES:  Copies  of  the  plan, 
redesignation  request  and  other 
materials  relating  to  this  rulemaking  are 
available  at  the  foUotving  addresses  for 
review:  (It  is  recommended  that  you 
telephone  Gustavo  Felix  at  (312)  353- 
6009,  before  visiting  the  Region  S 
office.)  United  States  Environmental  - 
Protection  Agency,  Region  5,  Regulation 
Development  Branch  (5AR-18J),  77 
West  Jackson  Boulevard,  Chicago. 
Illinois  60604. 

Comments  on  this  proposed  rule 
should  be  addressed  to:  J.  Elmer  Bortzer, 
Chief,  Regulation  Development  Section, 
Regulation  Etevelopment  Branch  (5AR- 
18J),  United  States  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gustavo  Felix,  (312)  353-6009. 

SUPPtEMENTARY  INFORMATION:  hi  1971 
the  USEPA  promulgated  primary  and 
secondary  National  Ambient  Air  Quality 
Standards  (NAAQS)  for  particulate 
matter,  measured  as  "total  suspended 
particulate  matter"  or  "TSP".  The 
primary  standards  were  set  at  260 
micrograms  per  cubic  meter  (Mg/m^).  24- 
hour  average  not  to  be  exceeded  more 
than  once  per  year,  and  75  ng/m', 
annual  geometric  mean.  The  secondary 
standard,  also  measured  as  TSP,  was  set 
at  150  (ig/m^,  24-hour  average  not  to  be 
exceeded  more  than  once  per  year. 

On  July  1, 1987  (52  FR  24634), 
USEPA  promulgated  changes  to  the 
particulate  matter  (PM)  standards. 
Specifically.  USEPA  replaced  (1)  TSP  as 
the  indicator  for  determining  attainment 
of  PM  standards  with  a  new  indicator 
that  consists  of  measuring  only  particles 
with  an  aerodynamic  diameter  less  than 
or  equal  to  a  nominal  10  micrometers 
(PMio);  (2)  the  24-hour  primary  TSP 
standard  with  a  24-hour  PMjo  standard 
of  150  ^g/m^,  with  no  more  than  one 
expected  exceedance  per  year;  (3)  the 
annual  primary  TSP  standard  with  a 
PMio  standard  of  50  ^g/m^;  and  (4)  the 
secondary  TSP  standards  with  24-hour 
and  annual  PMm  standards  that  are 
identical  in  all  respect  to  the  primary 
standards. 

The  new  PMio  indicator  was  selected 
since  it  includes  all  the  particles  small 
enough  to  cause  the  adverse  health 
effects  associated  with  breathing 
particle-laden  air.  These  smaller 
particles  are  detrimental  to  human 
respiratory  health  due  to  their  ability  to 
penetrate  the  sensitive  alveolar  regions 
of  the  lung. 


Group  Designations 

Because  PMio  eir  quality  data  was 
lacking  in  most  areas  of  the  country, 
USEPA  could  not  designate  areas  as 
attainment  or  nonattainment.  Instead, 
USEPA  developed  an  analysis  using 
historical  ambient  TSP  data  and  any 
available  PMio  data  to  classify  all 
counties  in  the  nation  into  one  of  three 
groups  based  upon  the  statistical 
probabilities  of  not  attaining  the  new 
PMio  standards.  USEPA  has  classified 
areas  as  follows:  (1)  Areas  with  a 
probability  of  not  attaining  the  PMio 
standard  of  at  least  95  percent  as 
"Group  I",  (2)  areas  wiih  a  probability 
of  not  attaining  the  PMio  standard  of 
between  20  and  95  percent  as  "Group 
n",  and  (3)  areas  wiih  a  probability  of 
not  attaining  the  PMig  standard  of  less 
than  20  percent  as   Group  m".  The 
groupings  were  pubUshed  in  the 
Federal  Register  on  August  7, 1987  (See 
52  FR  29383). 

Group  Requirements 

For  Group  I  areas,  a  State 
Implementation  Plan  (SIP)  is  required 
with  sufficient  PMio  control  strategies 
included  to  demonstrate  attainment  and 
maintenance  of  Uie  standard.  For  Group 
n  areas,  the  State  must  submit  a 
"committal"  SIP  that  supplements  the 
existing  TSP  SIP  with  enforceable 
commitments.  Specific  commitments 
should  include  plans  to  collect  and 
analyze  PMio  ambient  air  quaUty  data 
and  to  report  violations  to  the 
appropriate  USEPA  Regional  Office. 
Requirements  for  Croup  III  areas  are 
Usted  below.  A  full  SIP  revision  would 
be  required  for  a  Croup  II  or  Group  III 
area  exceeding  the  PMjo  24-hour 
standard  or  the  PM^o  annual  standard. 
For  more  detail  on  Group  requirements 
see  the  July  1, 1987,  Federal  Register  at 
52  FR  24681. 

Group  in  PMio  Plan  Requirements 

For  Group  m  areas,  USEPA  agrees 
that  the  existing  SIP  is  adequate  to 
demonstrate  attainment  and 
maintenance  of  the  PMio  standards. 
States  are  only  required  to  revise  the 
Prevention  of  Significant  Deterioration 
(PSD)  /New  Source  Review  (NSR)  and 
air  monitoring  portions  of  their  SIP  (See 
52  FR  24681).  States  must  identify  all 
measures  the  State  relies  on  to  control 
and  maintain  the  PMio  particulate  air 
quality  standards  in  Group  III  areas.  As 
discussed  later  in  this  notice,  the  State's 
submittal  satisfies  these  requirements. 
At  the  State's  request,  USEPA  proposes 
to  approve  the  plan  as  satisfying  the 
Group  in  Plan  requirements. 
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TSP  Redesignation  Requirements 

On  November  15, 1990,  Congress 
enacted  the  Cleen  Air  Act  Amendments 
of  1990.  Public  Law  101-549, 104  Stat 
2399,  codified  at  42  U.S.C  7401-7671q. 
Under  these  Amendments,  section 
107(d)(4)(B)  expressly  provides  that  any 
designation  for  PM  (measured  in  terms 
of  TSP)  that  the  Administrator 
promulgated  pursuant  to  section  107(d). 
prior  to  the  date  of  enactment  of  the 
1990  Act  Amendments,  shall  remain  in 
effect  for  purposes  of  implementing  the 
maximum  allowable  concentrations  of 
PM  (measured  in  terms  of  TSP) 
pursuant  to  the  Prevention  of 
Significant  Deterioration  (PSD) 
provisions  in  section  163(b),  tmtil  the 
Administrator  determines  that  such 
designation  is  no  longer  necessary  for 
that  purpose. 

Section  110(1)  of  the  Amendments 
requires  that  SIP  revisions  not  interfere 
with  any  applicable  requirements  of  the 
Act.  For  example,  the  revision  must  not 
intOTfere  with  the  requirement  of  the  Act 
to  ensure  maintenance  of  the  PMio 
NAAQS  (see,  e.g.,  section  110  (a)(l)l. 
Similarly,  there  are  section  110(1) 
implications  if  the  State  TSP  plan  for  an 
area  contains  provisions  which  relax 
emission  limitations  in  the  plan 
automatically  upon  approval  of  a  TSP 
redesignation  by  USEPA.  For  this 
reason,  USEPA  may  not  redesignate  an 


area  unless  USEPA  has  adequate 
assurance  that  the  modifications  flowing 
from  the  redesignation  will  not  interfere 
with  any  requirement  of  the  Act,  such 
as  maintenance  of  the  PMio  NAAQS. 
Thus,  if  a  TSP  plan  revision  eithw 
submitted  to  USEPA  for  approval  or 
automatically  occurring  upon 
redesignation  would  result  in  a 
significant  increase  in  PM  emissions 
then,  prior  to  approval  of  either  action, 
air  quality  analyses  should  be 
conducted  to  assess  the  potential  impact 
of  continued  maintenance  of  the  PMio 
NAAQS. 

It  should  be  noted  that  USEPA 
believes  that  TSP  redesignations  are  not 
subject  to  the  detailed  redesignation 
requirements  in  section  107(d)(3).  They 
are,  however,  subject  to  the 
Administrative  Procedure  Act's  notice- 
and-comment  rulemaking  requirements. 
See  the  May  20, 1992  memo  from  Joseph 
Paise,  Acting  Chief,  SOi/Particulate 
Matter  F*rograms  Branch,  to  the  Air 
Branch  Chiefs  on  "T^  Redesignation 
Requests". 

.On  November  16, 1988,  and  on 
September  10, 1992,  the  Indiana 
Department  of  Environmental 
Management  (IDEM)  submitted 
information  in  support  of  a  request  to 
redesignate  for  TSP  from  nonattainment 
to  attainment  the  following  areas: 
Marion  County — all  of  Marion  County 

except  the  area  of  Washington 


Township  east  of  Fall  Creek  and  the 
area  of  Franklin  Township  south  of 
Thompson  Road  and  east  of  Five 
Points  Road  which  are  already  in 
attainment 

Clark  County— )effefsoDviUe  Township 

Dearborn  County — Lawrenceburg 
Township 

Dubois  County — Bainbridge  Township 
St.  Joseph  County — the  area  north  of 
Kern  Road  and  east  of  Pine  Road 

Vanderburgh  County — Evansville/ 
Pidgeon  Township 

Vigo  County — the  area  within  a  O.S 
kilometer  radius  circle  centered  at 
UTM  Coordinates  Z(H)e  16  Easl  464.52 
km  North  4369.21  km 

Indiana's  submittal  also  includes  a  list 
of  control  measures  for  PMio  which  are 
necessary  for  the  attainment  and 
maintenance  of  the  PMio  NAAQS.  Tliese 
measures  include  the  State's  air 
monitoring  provisions  (325-4AC-1-3- 
2),  its  air  monitoring  network  for  PMie 
its  list  of  possible  additional  sites,  the 
State's  PSD  rules,  and  all  measures 
which  the  State  relies  upon  to  control 
and  maintain  PMto  air  quahty  levels  in 
the  above  listed  areas.  The  following 
control  measures,  which  are  (>art  of  title 
325  of  the  Indiana  Administrative  Code 
(325  lAC),  are  listed  below  with  the  date 
that  the  measures  were  federally 
approved: 


Existing  State  iMPLEMOiTATiON  Plan  PAPmcuLATE  Matter  Control  Strategy 


Rule 


Applicabiifly 


Dale  afipiDved 


2 

6-1 

6-1-1  to  6-l-« 

6-1-6 

6-1-9 

6-1-12  

6-1-13  

6-1-14 

6-1-15 

6-1-16 

6-1-17 

6-1-18 

6-2 

6-3 

6-4  .._ 

11-1  

11-4  ..._ 

11-5  .._ 


Permit  Review  Rule* 

Opacity  Limitations 

Nonattainment  Area  Umilations 

Deattxxn  County  

Dubois  County __:_ 

Marion  County 

Vigo  County  

Wayne  County • 

Kkmard  County 

VandeftMirgt)  County  _^ 
Claric  County 


.Jt~.. 


St.  Joseph  County  ....- _„ 

Paiticuiale  Emissions  UmlMions  lor  Sources  ol  Indirect  Healing  , 
Pfocass  Operaions 
Fugitive  Dust  Emissions 
Existing  Foundries 


FIbaiglass  insuMion  Ihlanutacturtng 

Fluoride  Emission  Limitations  for  Existing  Primaiy  Aluminum  Plants  . 


'2nW2 

»17/87 
7fWB2 
7/16/82 
7/t6«2 
7/1 6«2 
7/16/82 
7/teW2 

rnvK 

7/16«2 
7/16192 
7/1&82 
yi7/85 
7/16«2 

Moearrs 

SOI/72 

-11/5«1 

11/27/81 


'Approved  wit^  exception  of  Prevention  of  Sigr^icant  Deterioration  lutas. 
"Approved  witn  eacepton  of  eniotaiment  by  ¥Nt)ie  emissions  determtrutions. 
"*Certain  amerKunents  to  the  ruie  were  appirowsd  on  4/3/84. 


Analjrsis  of  State  Submittal 

Indiana's  submittal  consists  of 
permits  and  rules  that  have  already  been 
federally  approved  (except  for  its  PSD 
rules.)  It  identifies  federally  enforcBable 
control  measures  Indiana  is  uing  to 
maintain  the  attachment  status  of  the 
above  listed  ar^as.  The  emissions  ., 


reduction/air  quality  maintenance 
performaitce  of  the  federally  approved 
rules  in  this  package  has  already  been 
established. 

While  Indiana  lacks  a  federally 
approved  PSD  rule,  USEPA  has 
defeated  to  the  State  full  authority  to 


implement  the  Federal  PSD/NSR 
program. 

The  permit  portion  of  the  submittal 
consists  of  operating  and  construction 
permits  for  Citizens  Gas  and  Coke. 
Certain  emission  limitations  and 
compliance  techniques  contained  in  the 
operating  pannUs  fbr  the  three  coke 


7764 


Federal  Register  /  Vol.  58,  No.  25  /  Tuesday,  February  9,  1993  /  Proposed  Rules 


oven  batteries  located  at  Qtizens  Gas 
and  Coke  Utility  were  approved  by 
USEPA  on  February  18. 1987  (52  FR 
4902),  and  are  federally  enforceable. 
While  USEPA  disapproved  an  oven 
door  visible  emissions  limit  and  a  Total 
Dissolved  Solids  content  limit  in 
quench  makeup  water  for  coke  oven 
Battery  Number  One  in  the  February  18, 
1987  rulemaking,  a  1978  federally 
enforceable  construction  permit 
imposes  acceptable  limits  on  oven  door 
visible  emissions  and  quench  makeup 
water  content. 

As  stated  before,  if  a  TSP  plan 
relaxation  occurs  automatically  upon  a 
redesignation,  then  an  air  quality 
analyses  must  be  conducted  to  assess 
the  potential  impact.  Rules  325  lAC  6- 
1-1  to  6-1-6 '  list  specific  control 
measures  for  nonattainment  areas. 
These  rules,  which  were  federally 
approved  on  July  16, 1982,  apply  to  all 
those  areas  that  IDEM  has  requested 
USEPA  to  redesignate  to  attainment. 
Even  though  these  areas  would  be 
redesigi>^ted  to  attainment  on  the 
Federal  level  for  PSD/NSR  applications. 
Rules  lAC  6-1-1  to  6-1-6  still  apply  to 
Clark,  Dearborn,  Dubois,  Marion,  St. 
Joseph,  Vanderburgh,  and  Vigo  County. 
Without  these  rules,  a  SIP  relaxation 
would  occur  and  USEPA  would  not  be 
able  to  approve  the  redesignation 
request  to  attainment.  If  Rules  lAC  6-1- 
1  to  6-1-6  are  to  no  longer  apply  to 
these  areas  upon  redesignation,  the 
State  must  submit  an  air  quality 
analyses  following  USEPA  guidelines, 
that  shows  attainment  of  the  PMio 
NAAQS  without  the  rules.  Otherwise 
USEPA  must  deny  the  State's 
redesignation  request. 

The  same  analogy  applies  to  Rule  325 
lAC  5-1,  which  was  approved  on  June 
17, 1987  (see  52  FR  23032).  Rule  LAC  5- 
1  sets  a  mandatory  40  percent  opacity 
limit  for  "attainment  areas"  and  a  30 
percent  opacity  limit  for 
"nonattainment  areas".  The  30  percent 
opacity  limit  is  intended  for  TSP 
nonattainment  areas.  Even  though  these 
areas  would  be  redesignated  to 
attainment  on  the  Federal  level  for  PSD/ 
NSR  applications.  Rule  lAC  5-1  must 
still  impose  a  30  percent  opacity  limit 
to  Clark,  Dearborn,  Dubois,  Marion,  St. 
Joseph,  Vanderburgh,  and  Vigo  County. 

Indiana  is  currently  in  the  process  of 
modifying  the  State  rules  to  clarify  that 
these  counties  must  continue  to  meet 
the  30  percent  opacity  limit  even  after 
they  are  redesignated  as  attainment  for 
TSP.  USEPA  will  not  finally  approve 
this  redesignatioh  until  this  clarification 
is  part  of  the  Indiana  State  Rules. 


'  USEPA  i«  currently  mleotaking  on  IndiaiM't 
raquast  to  recodify  325  lAC  to  326  lAC 


USEPA  will  disapprove  the 
redesignation  request  without  further 
proposial  if  these  clarifications  are  not 
made. 

Proposed  Rulemaking  Action  and 
Solicitation  of  Public  Comment 

As  previously  noted,  Indiana's  plan 
submittal  consists  of  control  measures 
that  have  been  previously  approved  as 
part  of  the  SIP  except  for  the  State's  PSD 
rules.  However,  the  State  of  Indiana  has 
full  delegated  authority  to  implement 
the  Federal  PSD/NST  program.  USEPA 
proposes  to  approve  these  control 
measures  as  satisfying  the  Group  III  Plan 
requirements. 

USEPA  is  also  proposing  to  approve 
Indiana's  TSP  redesignation  request 
upon  clarification  that  the  30  percent 
o{)acity  limit  of  Rule  lAC  5-1  continue 
to  apply  to  Clark,  Dearborn,  Dubois, 
Marion,  St.  Joseph,  Vanderburgh,  and 
Vigo  County.  lAC  Rules  6-1-1  to  6-1- 
7  continue  to  apply  these  counties. 

Public  comments  are  solicited  on  the 
proposed  plan  and  requested 
redesignation  and  on  USEPA 's  proposal 
to  approve  these  requests.  Public 
comments  received  by  March  11, 1993 
will  be  considered  in  the  development 
of  USEPA 's  final  rulemaking  action. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  s{>ecific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225).  On 
January  6, 1989,  the  Office  of 
Management  and  Budget  (0MB)  waived 
Table  2  and  3  SIP  revisions  (54  FR  2222) 
from  the  requirements  of  section  3  of 
Executive  Order  12291  for  a  period  of  2 
years.  USEPA  has  submitted  a  request 
for  a  permanent  waiver  for  Table  2  and 
3  SIP  revisions.  The  OMB  has  agreed  to 
continue  the  temporary  waive  until 
such  time  as  it  rules  on  USEPA's 
request. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  USEPA  must 
prepare  a  regulatory  flexibiUty  analysis 
assessing  the  impact  of  any  proposed 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 


entities  with  furisdictlon  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SlP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-«6  (S.  Q.  1976);  42  U.S.C 
7410(a)(2). 

Redesignation  of  an  area  to  attainment 
under  section  107(d)(3)(E)  of  the  CAA 
does  not  impose  any  new  requirements 
on  small  entities.  Redesignation  is  an 
action  that  affects  the  status  of  a 
geographical  area  and  does  not  impose 
any  regulatory  requirements  on  sources. 
The  Administrator  certifies  that  the 
approval  of  the  redesignation  request 
will  not  affect  a  substantial  number  of 
small  entities. 

List  of  Subjects 

40  CFR  Part  52 

Air  pollution  control,  Incorporation 
by  reference.  Intergovernmental 
relations.  Particulate  matter. 

40  CFR  Part  81 

Air  pollution  control.  Particulate 
matter. 

Note— Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Indiai\a  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1. 1982. 

Authority:  42  U.S.C  7401-7671(q). 

Dated:  January  29. 1993. 
David  A.  Ullrich. 
Acting  Regional  Administrator. 
[FR  Doc.  93-3065  Filed  2-8-93;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  PART  43 

[CC  Docket  Na  93-6;  FCC  93-18] 

Elimination  of  Certain  Penalon  and 
Benefit  Reporting  Requirementa  and 
Amendment  of  the  Fonn  10-K  Filing 
Requirement 

AGENCY:  Federal  Communications 
Commission. 
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ACnON:  Proposed  rule. 


SUMMARY:  This  proposal  would 
eliminate  the  pension  and  benefit  plan 
documents  and  data  which  dominant 
communications  common  carriers  are 
required  to  file.  It  also  would  raise  the 
reporting  threshold  for  holding 
companies  so  that  only  holding 
companies  which  control  common 
carriers  with  more  than  $100  milUon  in 
aimual  revenues  would  have  to  file 
Form  10-Ks  with  the  Commission.  This 
proposal  was  initiated  by  the 
Commission.  The  effect  of  this  proposal 
is  that  it  will  eliminate  an  imnecessary 
regulatory  burden  on  the  carriers  and 
promote  economic  growth;  and  make 
the  requirements  in  §  43.21(c)  consistent 
with  requirements  in  other  paragraphs 
of  §43.21. 

DATES:  Comments  must  be  submitted  on 
or  before  March  22, 1993,  and  reply 
comments  on  or  before  April  6, 1993. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  NW., 
WashingtonJX:  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  M.  Ackerman,  Federal 
Communications  Commission, 
Accoimting  and  Audits  Division, 
Common  Carrier  Bureau,  Washington, 
DC  20554,  (202)  634-1861. 

SUPPtEMENTARY  INFORMATION:  This 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking,  CC  Docket  No. 
93-5,  adopted  January  11, 1993.  and 
released  February  2, 1993.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Dockets  Branch  (room  231),  1919  M 
Street,  NW.,  Washington,  DC.  The  full 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  ITS,  Inc.  2100  M  Street,  NW.. 
suite  140,  Washington,  DC  20037,  (202) 
857-3800.  The  following  collection  of 
information  contained  in  this  proposal 
has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  350(h)  of  the  Paperwork 
Reduction  Act.  Copies  of  the  submission 
may  be  purchased  from  the 
Commission's  copy  contractor,  ITS,  Inc. 
(202)  857-3800,  2100  M  Street,  NW., 
suite  140,  Washington.  DC  20037. 
Persons  wishing  to  comment  on  this 
information  collection  should  direct 
their  comments  to  Jonas  Neihardt  (202) 
395—4814,  Office  of  Management  and 
Budget,  room  3235  NEOB,  Washington, 
DC  20503.  A  copy  of  any  comments 
should  also  be  sent  to  the  Federal 
Communications  Commission,  Office  of 
Managing  Director,  Washington,  DC 
20554.  For  further  infonnatioa  contact 


Judy  Boley.  Faderal  Communications 
Commissioo.  (202)  632-7513. 

ai4B  Number: 

Title:  Sectioa  43.42  Reports  on 
pensicms  and  benefits. 

Action:  Elimination. 

OMB  Number 

Title:  Section  43.21  Aimual  reports  of 
carriers  and  certain  affiliates,  paragraph 
(c). 

Action :  Raise  the  threshold  for 
reporting  Form  10-Ks  by  holding 
companies. 

Respondents:  Holding  companies  of 
commxmications  common  carriers. 

Frequency  of  Response:  Aimual. 

Estimated  Annual  Response:  17 
responses;  1360  hours  total;  80  hours 
per  response. 

Needs  and  Uses:  Amendment  is 
needed  to  make  the  requirements  in 
paragraph  (c)  consistent  with 
requirements  in  other  paragraphs  in 
§43.21. 

Summary  of  Notice  of  Proposed 
Rulemaldng 

1.  The  Commission  proposes  to 
eliminate  §  43.42,  Reports  on  pensions 
and  benefits  imder  part  43  of  our  Rules, 
Reports  of  Communications  Common 
Carriers  and  Certain  AffiUates.  This  item 
is  part  of  the  Commission's  Regulatory 
Reform  Program  to  evaluate  existing 
regulations  and  to  accelerate  action  on 
initiatives  that  will  eliminate  any 
unnecessary  regulatory  burden  and 
promote  economic  growth.  The 
Commission  also  proposes  to  amend 

§  43.21(c)  by  raising  the  reporting  Umit 
for  companies  which  control  common 
carriers  and  which  are  required  xmder 
§  43.21(c)  to  file  Annual  Report  Form 
10-K  with  the  Commission. 

Regulatory  Flexibility  Analysis 

2.  Pursuant  to  the  Regulatory 
Flexibility  Act  of  1980  (Pub.  L.  96-354), 
our  analysis  is  as  follows; 

3.  Reason  for  Action.  This  action 
would  eliminate  an  imnecessary 
regulatory  burden  on  the 
communications  common  carriers. 

4.  Objectives.  The  action  is  being 
taken  to  evaluate  existing  regulations 
and  to  accelerate  action  on  initiatives 
that  will  eliminate  any  unnecessary 
regulatory  burden  and  promote 
economic  growth. 

5.  Legal  Basis.  The  action  is 
authorized  under  sections  4,  218,  219, 
220  and  303  of  the  Commimication  Act 
of  1934.  as  amended.  47  U.S.C  154,  218, 
219.  220,  and  303. 

6.  Reporting,  Recordkeeping  and 
Other  Compliance  Requirements.  This 
action  will  eliminate  reporting 
requirements  of  comnumicaUons 


commoo  carriers  and  raise  the  standards 
to  file  Form  10-K. 

7.  Federal  Rules  which  Overlap, 
Duplicate,  or  Conflict  with  this 
Proposal.  None. 

8.  Description,  Potential  Impact,  and 
Number  of  Small  Entities  Involved.  This 
proposal  will  not  put  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  business  entities. 
Because  of  the  nattire  of  local  exchange 
and  access  service,  the  Commission  has 
concluded  that  small  telephone 
companies  are  dominant  in  their  fields 
of  operation  and  therefore  are  not 
"small  entities"  as  defined  by  the 
Regulatory  FlexibiUty  Act  of  1980.  The 
proposals  contained  herein  have  been 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  1980  and  found  to 
decrease  the  burden  imposed  on  the 
public  by  eliminating  the  requirement  to 
nle  pension  and  benefit  information  and 
raising  the  standard  to  file  Form  10-K. 
Implementation  of  any  new  or  modified 
requirements  will  be  subject  to  approval 
by  the  Office  of  Management  and 
Budget  as  prescribed  by  the  Paperwork 
Reduction  Act. 

Ordering  Qause 

9.  Accordingly,  it  is  ordered  that, 
Pursuant  to  sections  4,  216,  219.  220 
and  303  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154.  218. 
219,  220,  and  303,  notice  is  hereby 
given  of  proposed  amendments  to 
§§  43.21(c)  and  43.42  of  the 
Commission's  Rules,  47  CFR  43.21(c) 
and  43.42  as  described  below. 

List  of  Subfects  in  47  CFR  Part  43 

Communications  common  carriers, 
Pensions  and  benefits.  Reporting  and 
recordkeeping  requirements. 

Federal  Communications  Commission. 

Donna  R.  Searcy. 

Secretary. 

Rule  Changes 

Part  43  of  chapter  1  of  title  47  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  43— REPORTS  OF 
COMMUNICATIONS  COMMON 
CARRIERS  AND  CERTAIN  AFRUATES 

1.  The  authority  citation  for  part  43 
continues  to  read  as  follows: 

Authority:  Sec  4, 48  Stat  1066.  as 
amended;  47  U.S.C.  154,  unless  othenvlse 
noted. 

2.  Paragraph  (c)  of  §  43.21  is  revised 
to  read  as  follows: 

143.21    Annua)  raports  of  caniara  and 
oaftaWi  alnlialea. 
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(c)  Each  company,  not  of  itself  a 
communication  common  carrier,  that 
directly  or  indirectly  controls  any 
communication  common  carrier  having 
annual  revenues  in  excess  of  $100 
million  shall  file  annually  with  the 


Commission,  not  later  than  the  date 
prescribed  by  the  Securities  and 
Exchange  Commission  for  its  purposes, 
two  complete  copies  of  any  aimual 
report  Forms  10-K  (or  any  superseding 
form)  filed  with  that  Commission. 


143.42    [Removed] 

3.  Section  43.42  is  removed. 

(FR  Doc  93-2989  Filed  2-8-93;  8:45  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  docunenis  othar  than  rules  or 
proposed  njies  that  are  applicable  to  the 
pubUc.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  COMMERCE 

AgeiKy  Form  Undw  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submiUed  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  {44  U.S.C.  chanter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Deep  Seabed  Mining 
Regulations  for  Exploration  Licenses. 

Agency  Form  Number:  None  but 
requirements  are  found  at  15  CFR  part 
970. 

OMB  Approval  Number:  0648-0145. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection. 

Burden:  80  hours. 

Number  of  Respondents:  4. 

Avg  Hours  Per  Response:  20  hours. 

Needs  and  Uses:  Tne  Deep  Seabed 
Hard  Minerals  Resources  Act  authorizes 
NOAA  to  issue  to  eligible  U.S.  citizens 
licenses  for  exploration  and  permits  for. 
the  commercial  recovery  of  deep  seabed 
hard  mineral  resources.  The  information 
required  under  this  collection  is  used 
for  issuing  exploration  Ucenses  for  deep 
seabed  mining.  However,  no 
applications  are  anticipated  in  the  next 
few  years.  Once  a  license  is  issued, 
monitoring  of  the  Ucensees  takes  place. 
At  present  there  are  four  deep  seabed 
mining  consortia  that  have  received 
licenses  who  submit  annual  reports  on 
their  activities.  The  information  is  used 
by  NOAA  to  determine  if  there  has  been 
any  environmental  effects  from  the 
exploration. 

Affected  Public:  Businesses  or  other 
for-profit  institutions. 

Frequency:  Annually. 

Respondent's  (^ligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Ron  Mhisk,  (202) 
395-3084. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 


calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer  (202)  482- 
3271,  Department  of  Commerce,  room 
5327, 14di  and  Constitution  Avenue, 
NW. ,  Washington ,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Ron  Minsk,  OMB  Desk  Officer,  room 
3019,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  February  3, 1993. 
Edward  Michak, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 

(PR.  Doc  93-3034  Filed  2-8-93;  8:45  am] 
BtUMQ  coot  )81».CW-F 


Bureau  of  Export  Administration 

Action  Affecting  Export  Privileges; 
Yuzo  Oshima  and  The  Sound  You 
Company 

In  the  Matter  of:  Yuzo  Oshima  and  The 
Sound  You  Company,  Ltd.,  both  with  an 
address  at:  Tatsuno-Nishitenma  Building  3- 
1-6,  Nishiteoma  Kita-ku,  Osaka,  Japan, 
Respondents. 

Order  Renewing  Temporary  Denial  of 
Export  Privileges 

The  Office  of  Export  Enforcement, 
Bureau  of  Export  Administration, 
United  States  Department  of  Commerce 
(Department),  pursuant  to  the 
provisions  of  S  788.19  of  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  parts  768-799 
(1991))  (the  Regulations),  issued 
pursuant  to  the  Export  Administration 
Act  of  1979,  as  amended  (currently 
codified  at  50  U.S.Cj^.  app.  §§  2401- 
2420  (1991  and  Supp.  1992))  (Act).*  has 
asked  the  Assistant  Secretary  for  Export 
Enforcement  to  renew  an  order 
temporarily  denying  all  United  States 
export  privileges  to  Yuzo  Oshima 
(Oshima)  and  The  Soimd  You  Company, 
Ltd.  (Sound  You).  The  initial  temporary 
denial  order  (TDO)  was  issued  on 
February  11, 1991  for  180  days  (56  FR 
7007,  February  21, 1991).  It  was 
renewed  on  August  8, 1991  for  180  days 
(56  FR  40599,  August  15, 1991),  on 


'  The  Act  expired  on  September  30, 1990. 
Executive  Order  12730  (S5  FR  40373.  October  2, 
1990)  invoked  the  bitemational  Emergency 
EcoDomic  Power  Act  (50  U.S.C.A.  $$  1701-1706 
(1991)),  continuing  in  effect  the  Regulabon*.  and. 
to  the  extent  permitted  by  law,  the  provisioof  of  the 
Act 


F^ruary  4, 1992  for  180  days  (57  FR 
5126,  F^ruary  12, 1992)  and  again  on 
July  31, 1992  for  180  days  (57  FR  35564, 
August  10, 1992.'  Without  renewal,  the 
TDO  is  scheduled  to  expire  on  January 
31, 1993. 

In  its  renewal  request  of  January  11, 
1993,  the  Department  asserts,  as  it  did 
in  its  initial  request  for  a  TDO,  that,  as 
a  result  of  its  investigation,  the 
Department  has  reason  to  believe  that, 
during  the  period  from  February  20, 
1990  to  February  5, 1991,  Oshima  and 
Sound  You  tried  to  obtain  Intel  CPU- 
386  microprocessors,  controlled  for 
reasons  of  national  security  at  all 
relevant  times,  so  that  they  could  export 
that  equipnd^ent  from  the  United  States 
to  North  Korea,  without  first  obtaining 
the  required  vaUdated  license. 

In  its  renewal  request  of  January  11, 
1993,  the  Department  also  stated  that 
nothing  the  Department  had  learned 
since  the  time  of  that  initial  request  has 
given  it  reason  to  believe  that  its  initial 
suspicions  were  inaccurate.  Indeed,  the 
Department  noted  that,  on  February  6, 
1991,  it  separately  charged  Oshima  and 
Soimd  You  with  violating  the 
Regulations  based  on  the  same  set  of 
facts  as  those  that  originally  formed  the 
basis  for  the  original  and  subsequent 
TDOs.  The  Department  further  noted 
that,  although  no  final  decision  had  yet 
been  issued  in  connection  with  the 
charges  against  Oshima  and  Sound  You, 
it  continues  to  believe  that  the 
violations  Oshima  and  Sound  You  are 
suspected  of  having  committed  were 
deliberate  and  covert  and  are  likely  to 
occur  again  unless  the  TDO  naming 
Oshima  and  Sound  You  as  denied 
parties  is  renewed.  In  addition,  the 
Department  believes  that,  pending  final 
resolution  of  the  administrative  actions 
the  Department  has  initiated  against 
Oshima  and  Soimd  You,  renewal  of  the 
TDO  is  necessary  to  give  notice  to 
companies  in  the  United  States  and 
abroad  that  they  should  cease  dealing 
with  Oshima  and  Sound  You  in 
transactions  involving  U.S.-origin 
goods. 

No  opposition  was  filed  in  response 
to  the  Department's  request  for  renewal. 
Therefore,  based  on  the  showing  made 
by  the  Department,  I  find  that  an  order 
temporarily  denying  the  export 


*  Although  the  TDO  renewal  wai  signed  on  )uiy 
31, 1992,  it  did  not  become  effectiva  until  Augu*t 
2. 1992,  the  date  the  third  TDO  iMuad  in  this  matter 
expired. 
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privileges  of  Yuzo  Oshima  and  The 
Sound  You  Company  Ltd.  is  necesaaiy 
in  ihe  public  interest  to  prevent  an 
imminent  violation  of  the  Act  and  the 
Regutotions  and  to  give  notice  to 
companies  in  the  United  States  and 
abroad  to  cease  dealing  with  Yuzo 
Oshima  and  The  Sound  You  Company, 
Ltd.  in  goods  and  technical  data  sul^ect 
to  the  Act  and  the  Regulations,  in  order 
to  reduce  the  sufaetantial  likelihood  that 
Yuzo  Oshima  and  The  Sound  You 
Company,  Ltd.  will  continue  to  engage 
in  activities  that  are  in  vi<^tion  of  the 
Act  and  the  Regulations. 
Accordingly,  it  is  hereby 

Ordered 

L  All  outstanding  individual 
validated  licenses  in  which  Oshima  or 
Sound  You  appears  or  participates,  in 
any  manner  or  capacity,  are  hereby 
revoked  and  shall  be  returned  forthwith 
to  the  Office  of  Export  Licensing  for 
cancellation.  Further,  all  of  Dshinui's 
and  Sound  You's  privileges  of 
participating,  in  any  manner  or 
capacity,  in  any  special  licensing 
procedure,  including,  but  not  limited  to. 
distribution  licenses,  are  hereby 
revoked. 

n.  For  a  period  of  180  days  from  the 
effective  date  of  this  order.  Yuzo 
Oshima  and  The  Sound  You  Company 
Ltd.,  both  with  an  address  at  Tatsuno- 
Nishitenma  Building,  3-1-6, 
Nishitenma.  Kita-ku.  Osaka,  Japan,  and 
all  successors,  assignees,  officers, 
partners,  representatives,  agents,  and 
employees,  hereby  are  denied  all 
privileges  of  participating,  directly  or 
indirectly,  in  any  manner  or  capacity,  in 
any  transaction  in  the  United  States  or 
aboard  involving  any  commodity  or 
technical  data  exported  or  to  be 
exported  from  the  United  States,  in 
whole  or  in  part,  or  that  is  otherwise 
subject  to  ihe  Act  and  the  Regulations. 
Without  limiting  the  generality  of  the 
foregoing,  perticipotian.  either  in  the 
United  States  or  abroad,  shall  include 
participation,  directly  or  indirectly,  in 
any  manner  or  capacity: 

U)  As  a  party  or  •■  a  representative  of 
a  party  to  any  export  hcenae  applicatioo 
submitted  to  the  DepertoMot: 

(ii)  In  preparing  or  filing  with  the 
Department  any  export  bcense 
application  or  request  for  reexport 
authorizaticMi.  or  any  document  to  be 
submitted  therewith; 

(iii)  In  obtaining  from  the  Department 
or  using  any  validated  or  general  e^qMirt 
license  or  other  export  control 
document; 

(iv)  In  carrying  on  negotiatioos  with 
respect  to.  or  in  leoaiving.  otdaring. 
buying,  telling,  dettvering,  staving, 
using,  or  disposing  of.  in  whole  or  in 


part,  any  commodity  or  technical  data 
exported  or  to  be  exported  from  the 
United  States,  and  subject  to  the 
Regulations;  and 

(v)  In  financing,  forwarding, 
transporting,  or  other  servicing  of  such 
commodities  or  technical  data. 

m.  After  notice  and  opportunity  for 
comment  as  provided  in  §  788.3(c),  any 
person,  firm,  corporation,  or  business 
organization  related  to  Oahime  and/or 
Sound  You  by  affiliation,  onvnership, 
control,  or  position  of  responsibility  in 
the  conduct  of  trade  or  related  services 
may  also  be  sul^t  to  the  provisions  of 
this  Order. 

IV.  As  provided  in  §787.1 2(a)  of  the 
Regulations,  without  prior  disclosure  of 
the  facts  to  and  specific  authorization  of 
the  Office  of  Export  Licensing,  in 
consultation  with  the  Office  ofExport 
Enforcement,  no  person  mey  directly  or 
indirectly,  in  any  manner  or  capacity: 

(i)  Apply  for,  obtain,  or  use  any 
license;  Shipper's  Export  Declaration, 
bill  of  lading,  or  other  export  control 
document  relating  to  an  export  or 
reexport  of  commodities  or  technical 
data  by,  to,  or  for  another  person  then 
subject  to  an  order  revoking  or  denying 
his  export  privileges  or  then  excluded 
from  practice  before  the  Bureau  of 
Export  Administration,  or 

(li)  Oder,  buy,  receive,  use,  sell, 
deliver,  store,  di^ose  of,  forward, 
transport,  finance,  or  otherwise  service 
or  participate: 

(a)  In  any  transaction  which  may 
involve  any  commodity  or  technical 
data  exported  or  to  be  exported  fitim  the 
United  States; 

(b)  In  any  reexport  thereof,  or 

(c)  In  any  other  transaction  which  is 
subject  to  the  Regulations,  if  the  person 
denied  export  privileges  may  obtain  any 
benefit  or  have  any  interest  in,  directly 
or  indirectly,  any  of  these  transactions. 

V.  In  accordance  with  the  provisions 
of  §  788.19(e)  of  the  RegulaticHis,  either 
respondent  may.  at  any  time,  appeal  this 
temporary  denial  order  by  filing  with 
the  Administrative  Law  Judge/Export 
Controls,  U.S.  Departmoit  of  Commerce, 
room  H-4017, 14ih  Street  and 
Constitutim  Avenue,  NW.,  Washington, 
DC  20230,  a  full  written  statement  in 
support  of  the  appey . 

VI.  This  order  is  effective  on  )touary 
31, 1993  and  shall  remain  in  effect  for 
180  days  from  that  data 

Vn.  ui  accordance  with  the  int>visiaiu 
of  §  788.19(d)  of  the  Regulations,  the 
Department  may  seek  renewal  of  this 
temponiry  denial  order  by  filing  a 
written  request  not  later  than  20  days 
before  the  expiration  dote.  Either 
respondMBl  may  oppoee  a  raquort  to 
raoew  this  teanponiy  dei^l  ordsr  by 
filing  a  written  submission  with  the 


Assistant  Secretary  for  Export 
Enforcement,  which  must  be  received 
not  later  than  seven  days  before  the 
expiration  date  of  this  order. 

A  copy  of  this  wder  shall  be  served 
on  each  respondent  and  this  order  shall 
be  publishcKi  in  the  Federal  Kegister. 

Dated:  January  29. 1993. 
DieglaiB-tawriB, 

Acting  AMtitiant  SacnttaryforExptmt 
EnfoTcemmnt 

(FR  Doc.  93-3015  Filed  2-8-93;  8:45  am) 
BILUNa  OOOe  K10-0T-H 

Intanwtional  TfMle  Admintofratton 

United  Statee-Canadi  Frae-Tracia 
Agraamant,  Arucia  1904  Binatlonai 
Panel  Ravtewa:  Notice  of  Raquaat  for 
an  Extraordinary  Chatianga  Committae 

AGENCY:  United  States-Canada  Free- 
Trade  Agreement,  Binational 
Secretariat,  United  States  Section, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Request  for  on 
Extraordinary  Challenge  Committee 
Respecting  Live  Swine  from  Canada, 
Secretariat  File  No.  USA-91-1904-03. 

SUMMARY:  On  January  21, 1993,  the 
Office  of  the  United  States  Trade 
Representative  filed  a  Request  for  an 
Extraordinary  Challenge  Committee  to 
review  issues  raised  by  the  May  19, 
1992  and  October  30, 1992  decisions  of 
the  Binational  Panel  that  reviewed  the 
final  results  of  an  administrative  review 
and  the  redetermination  pursuant  to 
remand  made  by  the  Intematianal  Trade 
Administration,  U.S.  Department  of 
Commerce  respecting  Live  Swine  frtun 
Canada.  Secretariat  file  No.  USA-91- 
1904-03. ' 

The  Binational  Secretariat  has 
assigned  file  number  ECC-93-1904- 
OIUSA  to  this  Request  Copies  of  the 
Request  and  the  Panel  decisions  ara 
available  from  the  FTA  Binational 
Secretariat 

FOR  HIRTHER  MFORHATION  COKXHCt 
Jamas  R.  Holbein,  United  Statea 
Secretary,  Binational  Secretariat  suita 
2061, 14th  and  Constjtutian  Avenue, 
Washington.  DC  20230.  (202)  482-5438. 
StVPLEMENTARY  WFOnikVOtt  Chapter  19 
of  the  United  States-Canada  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  Judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  doty 
cases  involving  imparts  fitnn  the  other 
coimtry  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
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determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904.13  of  the 
Agreement,  where  a  Party  alleges  that  a 
binational  panel  has  seriously  departed 
from  a  fundamental  rule  of  procedure, 
has  manifestly  exceeded  its  powers, 
authority  or  jurisdiction  or  that  a 
member  of  the  panel  has  materially 
violated  the  Code  of  Conduct 
established  pursuant  to  Article  1910, 
and  further  alleges  that  any  of  these 
actions  have  materially  affected  the 
panel's  decision  and  threaten  the 
integrity  of  the  binational  panel  review 
process,  that  Party  may  request  that  an 
Extraordinary  Challenge  Committee  be 
established  under  the  procedure  set  out 
in  Annex  1904.13  of  the  Agreement. 

Under  Annex  1904.13  of  the 
Agreement  the  Govenunent  of  the 
United  States  and  the  Government  of 
Canada  established  Rules  of  Procedure 
for  Article  1904  Extraordinary  Challenge 
Committees  ("ECC  Rules").  These  ECC 
Rules  were  published  in  the  Federal 
Register  on  December  30, 1988  (53  PR 
53222).  The  ECC  Rules  give  effect  to  the 
provisions  of  Chapter  Nineteen  of  the 
Agreement  with  respect  to 
Extraordinary  Challenge  Committee 
proceedings  conducted  pursuant  to 
Article  1904  of  the  Agreement.  The  ECC 
Rules  are  intended  to  result  in  decisions 
typically  within  30  days  after  the 
establishment  of  the  Extraordinary 
Challenge  Committee.  The 
Extraordinary  Challenge  Committee 
proceeding  in  this  matter  will  be 
conducted  in  accordance  with  these 
ECC  Rules. 

Backgroand 

On  June  21, 1991,  the  Department  of 
Commerce  (Commerce)  published  its 
final  determination  in  the  fourth 
administrative  review  of  the 
countervailing  duty  (CVD)  order 
respecting  Live  Swine  from  Canada. 
Requests  for  Panel  Review  were  filed  as 
required  by  the  Article  1904  Panel 
Rules,  and  a  Binational  Panel  was 
convened  to  review  the  final 
determination.  % 

On  May  19. 1992.  the  Binational 
Panel  remanded  Commerce's  final 
determination  for  reconsideration  in 
accordance  with  the  Panel's 
instructions.  The  Panel  required 
Commerce  to  better  explain  the  basis  for 
its  de  facto  specificity  determinations 
regarding  Tripartite  and  FISI  subsidy 
programs.  In  reexamining  its  decision. 
Commerce  was  instructed  to  expressly 
consider  each  of  the  enumerated  factors 
contained  in  Commerce's  proposed 
regulations  as  well  as  other  factors  not 


specifically  enumerated.  Further,  the 
Panel  required  Commerce  to  reexamine 
its  determinations  regarding  the 
categorization  of  the  number  of 
commodities  produced  in  Caiuda  and 
Quebec,  and  to  indicate  evidence  in  the 
record  supporting  those  determinations. 
The  Panel  also  instructed  Commerce  to 
determine  a  separate  rate  for  weanlings 
based  on  the  evidence  in  the 
administrative  record.  Commerce  was 
given  60  days  to  take  action  consistent 
with  the  Panel  decision. 

On  July  20, 1992,  Commerce  issued 
its  redetermination.  Commerce 
confirmed  its  determination  that  both 
Tripartite  and  FISI  were  de  facto 
specific.  That  redetermination  was 
diallenged  and  a  review  by  the 
binational  panel  was  ordered  pursuant 
to  Rule  75  of  the  Article  1904  Panel 
Rules. 

On  October  30, 1992,  the  Panel  issued 
its  second  decision.  The  panel  held  that 
Commerce  had  not  complied  with  the 
Panel's  first  order,  and  that  "further 
remand  for  further  analysis  would 
frustrate  the  purpose  of  finaUty  under 
the  FTA."  The  Panel  held  that  on 
remand  Commerce  was  required  to  find 
both  Tripartite  and  FISI  "not 
countervailable." 

The  Panel  also  held  that  Commerce's 
refusal  to  determine  a  separate,  product- 
specific  CVD  rate  for  weanlings  was 
contrary  to  law.  The  Panel  ordered 
Commerce  to  grant  weanlings  such  a 
rate  on  remand,  and  stated  that  to  the 
extent  the  record  did  not  contain 
sufficient  information  to  calculate  a 
precise  product-based  rate.  Commerce 
should  rely  on  "Best  Information 
Available." 

On  November  19, 1992,  Commerce 
issued  its  second  redetermination. 
Stating  that  it  was  "conform(ing]  its 
findings  with  the  Panel's  instructions," 
Commerce  removed  both  the  Tripartite 
and  FISI  benefits  from  the  calculation  of 
the  subsidy  rate  for  the  period  of  review. 
Commerce  also  constructed  a  separate 
rate  for  weanlings  based  on  best 
information  available.  The  Panel 
affirmed  the  Second  Determination  on 
Remand  in  an  Order  pursuant  to  Rules 
75(5)  and  74  on  December  21, 1992. 

Request  for  an  Extraordinary  Challenge 
Committee 

On  January  21, 1993,  the  United 
States  Trade  Representative  filed  a 
Request  for  an  Extraordinary  Challenge 
Committee  on  behalf  of  the  United  State 
Government  in  its  capacity  as  a  Party  to 
the  United  States-Canada  Free-Trade 
Agreement,  with  the  United  States 
Secretary  of  the  FTA  Binational 
Secretariat.  The  Request  alleges  that  the 
Binational  Panel,  in  its  firat  decision  in 


this  proceeding,  seriously  departed  from 
a  fundamental  rule  of  procediire  or 
manifestly  exceeded  its  p>owers, 
authority  or  jurisdiction  in  one  instance: 
and,  in  its  second  decision,  that  the 
Panel  seriously  departed  from  a 
fundamental  rule  of  procedure  or 
manifestly  exceeded  its  powera, 
authority  or  jurisdiction  in  three 
instances.  The  United  States  also  alleges 
that,  in  each  instance,  the  Panel's 
actions  materially  affected  the  panel 
review  process;  and  threaten  the 
integrity  of  the  binational  panel  review 
process. 

Rule  37  of  the  ECC  Rules  requires  that 
Notices  of  Appearance  in  this 
proceeding  must  be  filed  with  the 
United  States  Secretary  within  ten  days 
after  the  Request  is  filed  (by  February  1, 
1993).  Under  Rule  38  of  the  ECC  Rules, 
briefs  must  be  filed  with  the  United 
States  Secretary  within  21  days  of  the 
filing  of  the  Request  (by  February  11, 
1993). 

Dated:  February  3. 1993. 
Juum  R.  Holbein, 

United  States  Secretary,  FTA  Binational 
Secretariat. 

[FR  Doc.  93-3032  Filed  2-8-93;  8:45  am] 
BIUING  CODE  3610-OT-M 


National  Oceanic  and  Atmospheric 
Administration 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NCAA,  Commerce. 
ACnON:  Notice  of  receipt  of  appUcation 
for  scientific  research  permit  (P513). 

Notice  is  hereby  given  that  the 
Columbia  River  Inter  Tribal  Fish 
Commission  has  applied  in  due  form  for 
a  Permit  to  take  endangered  and 
threatened  species  as  authorized  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  and  the  National 
Marine  Fisheries  Service  regulations 
governing  endangered  fish  and  wildUfe 
permits  (50  CFR  Part  217-227). 

The  applicant  requests  authorization 
to  conduct  five  studies  on  listed  Snake 
River  spring/summer  chinook  salmon 
[Oncorhynchus  nerka).  The  studies 
include:  (1)  Juvenile  diinook  surveys 
involving  potential  harassment  of  9.100 
juveniles  and  capture  and  handling  of 
900  juvenilesA(2)  Wild/hatchery 
chinook  monitoring  in  the  Imnaha  River 
system  involving  handling  and  marking 
of  4,300  juveniles  and  handling  and  PIT 
tagging  of  5,000  juveniles;  (3)  Spawning 
ground  surveys  involving  potential 
harassment  of  320  adults  and  a  take  of 
500  carcasses;  (4)  Scale  pattern  stock 
identification  involving  capture  and 
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ha»tHling  of  191  tdiUU;  azKi  (5) 
Cryopresenrati(Hi  of  qving/suminer 
Chinook  gametes  from  Big  Creek 
(iributary  to  the  Middle  Forii  Salmon 
River)  involving  the  capture  and 
handling  of  10  adults.  These  Dumbors 
are  requested  annually  fw  a  duration  of 
fouryea'^. 

WriQan  dale  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Director, 
Office  o(  Profedsd  Resources,  National 
Marine  Fishenfls  Services,  1335  East- 
West  l4w>v  roo«»8268.  Silver  Spring. 
MD  20910,  Within  30  days  of  the 
pablt'catiorf  of  tfaiS  notice.  Those 
indi^duals  requesting  a  hearing  should 
sst  fortin  ths  speoYlc  reasons  why  a 
haartng  on  th  is  particular  application 
would  be i^propMste.  The  holding  of 
such  besrm^  is  at  the  discretion  of  the 
Assistant  Admimstrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  ot  the  Applicant  and  do  not 
necessarily  r«flect  the  views  of  the 
National  Marine  Fisheries  Service. 

Ekxruments  submitted  in  OMUiection 
with  the  above  application  are  available 
'cr  review  by  interested  persons  in  the 
tcHowing  offices  by  appointment: 

Office  of  Protected  Resources,  National 
Marine  Fisheries  Service,  1335  East- 
West  Hwy.,  suite  8268,  Silver  Spring. 
MD  20910  (301/713-2322);  and 

Environmental  and  Technical  Services 
Division,  National  Marine  Fisheries 
Service,  911  North  East  11th  Ave., 
room  620,  Portland.  OR  97232  (503/ 
230-5400). 

Dated:  February  3, 1993. 
Pitrida  A.  Mentanio, 

Acting  Dinctor,  Office  of  Protected  Resources. 

national  klarine  Fisheries  Serrice. 

fpR  Doc.  93-3026  Filed  2-ft-93;  8:45  ami 
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Markw  MaiTNnala 

agency:  National  Marine  Fisheries 
Service,  (NMFS).  NOAA,  Commerce. 

ACTION:  Receipt  of  Applications  for 
Permit  (Pi  291),  (P60)  and  (P63B). 

Summary:  Notice  is  hereby  given  that 
the  followuig  applicants  have  applied  in 
due  form  for  a  Permit  to  take  marine 
mammals  as  authorized  by  the  Marine 
Mammal  Protection  Act  of  1972  (16 
U.S.C  1361-1407).  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mommals  (50  CFR  Part  216).  the 
Endangered  Species  Act  of  1973  (16 
U.S.C  1531-1543).  and  the  regulations 
governing  endangered  fish  and  wildlife 
(50  CFR  Part  217-222).  as  appropriate. 


Bruca  R.  Mate.  Ph.O..  HatfisU  Marina 
Scteaca  Center,  Oregon  State 
University,  Newport,  OR  973U-5296 
(1291) 

The  AppKcant  requests  a  Pwmit  to  tag 
and  biopsy  sample  up  to  50  eech  of  blue 
%^ale  {Bolaenoptera  musculus),  fin 
^^ale  (B.  physalus),  humpback  whale 
{Megaptem  novaeangliae)  and  grey 
whale  [Eschnchtius  mbastus)  over  a 
five-year  period  along  the  western  coast 
of  the  United  States  (CA.  OR.  WA.  AK. 
HI).  No  more  than  15  whales  of  each 
species  will  be  tagged  and  biopsy 
sampled  in  any  one  year  and  up  to  200 
of  each  species  may  be  approached 
annually  during  the  tagging  process. 
Tagged  animals  will  be  re-approached 
an  average  of  10  times  for  subsequent 
behavioral  observation  and  tag 
evaluation. 

Snuthsonian  Institution,  National 
Zoological  Park.  Washington.  D.C 

20008  (Pro*) 

The  Applicant  requests  permission  to 
import  body  tissues  (worldwide)  firom 
an  unspecified  number  of  pinnipeds  of 
all  species  (except  walrus)  over  a  five- 
year  period.  Samples  will  include,  but 
are  not  limited  to  blood,  skin,  milk. 
blubber,  and  bone.  The  purpose  of  this 
work  is  to  provide  fundamental 
knowledge  toward  an  improved 
understanding  of  the  ecology  and 
evolution  of  reproductive  strateg;ies  in 
seals,  and  to  serve  as  a  base  of 
information  for  use  in  conservation  and 
the  maintenance  of  biodiversity  in  these 
marine  mammals. 

Robert  Eknar,  FhJ).,  Instltuta  ef  Marine 
Science,  University  of  Alaska, 
Fairbwiks.  AK  99775-1080  (PSSB) 

Authorization  is  requested  to  import, 
from  Sweden,  tissue  specimens 
obtained  from  harp  seals  (Phoca 
ffnenlandica)  and  hooded  seals 
[Cystophora  cristata].  The  heart  samples 
are  processed  for  histological  studies  at 
the  Department  of  Zoology,  University 
of  Lund.  The  samples  are  microscope 
slides  that  consist  of  4-6  tissue  slices. 
5  to  20  microns  thick  and  mounted  on 
glass  slides.  Up  to  200  slides  will  be 
imported  over  a  one-year  period. 
AOOncSSES:  Written  data  or  views,  or 
requests  for  a  public  hearing  on  this 
application  should  be  submitted  to  the 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service.  U.S. 
Department  of  Commerce,  1335  East- 
West  Hwy.,  room  7324,  Silver  Sfwing. 
Maryland  20910.  within  30  days  of  the 
publication  of  this  notice. 

Documents  submitted  in  connecticm 
with  all  of  the  above  applications  are 
available  for  review,  by  appointment,  in 


the  Pennits  Division,  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service.  NCAA.  1335  East-West  Hwy.. 
Suite  7324,  SiWer  Spring.  MD  20910 
(301/713-2289):  and 

(P63B):  Director,  Alaska  Region, 
National  Marine  Fishwies  Service. 
NOAA,  Federal  Annex.  9109 
Mendenhall  Mall  Rd.,  suite  6^UMau. 
AK  99802  (907/586-7221): 

(P129]):  Director,  Southwest  Region. 
National  Mariite  Fisheries  Service, 
NOAA.  501  West  Ocean  Boulevard. 
suite  4200,  Long  Beadi,  CA  90802-4213 
(310/98O-'«O15):  and 

Director.  Northwest  Region.  National 
Marine  Fisheries  Service.  NOAA.  7600 
Sand  Point  Way,  NE.  BIN  C1570O. 
Seattle,  WA  98115  (206;526-«150); 

Dated:  February  2, 1993. 
Mkhael  P.  TiUman, 

Acting  Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
(FR  Doc.  93-2970  Filed  2-8-93;  8:45  am] 
I  OOOC  SBtS-Sa-H 


DEPARTyENT  OF  DEFENSE 

Department  of  the  Army 

Environmental  Impact  Statement  tor 
Propoaed  Deef>-Draft  Dredging  at 
Military  Ocean  Terminal.  Sunny  Point, 
NC 

AGENCY:  Department  of  Defense.  United 

States  Army. 

ACnON:  Notice  of  intent. 

SVMMIARY:  The  Military  Ocean  Terminal. 
Sunny  Point,  located  along  the  west 
bank  of  the  Cape  Fear  River  in 
southeastern  North  Carolina,  is  25  miles 
south  of  Wilmington  and  five  miles 
north  of  Southport.  The  proposed 
improvements  consist  of  dredging  to 
deepen  the  south  and  center  basins  and 
their  entrance  channels  from  34  feet 
mean  low  water  (m.l.w.)  to  38  feet 
m.l.w.,  plus  2  feet  of  overdepth,  and  to 
widen  these  Mitranoe  channels  from  300 
feet  to  400  feet.  Also,  a  portion  of  the^ 
center  basin  will  be  widened  fat>m  800- 
1,000  feet  wide  to  1,500  feet  wide. 
Existing  permanent  navigation  facilities 
require  improvements  to  provide 
sufficient  depth  and  width  to  allow  the 
safe  passage  and  maneuvering  of 
modem  deep-draft  vessels  and  to  permit 
loading  th«n  to  their  designed  capacity 
and  draft.  Dredged  matuial  disposal 
will  likely  be  at  the  Wilmington  Ocean 
Dredged  Material  Disposal  Site, 
lUthough  other  reasonable  alternatives 
will  be  considered.  Any  modificatiim  of 
this  propoeed  plan  will  be  addressed,  as 
appropriate,  during  |»eparatiaQ  of  the 
EnvinMunttital  Impact  StatMn«at. 
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Significant  rasourcet  which  may  occur 
in  the  area  and  be  impacted  by  die 
proposed  plan  inchuie  endangered 
species;  estuarine,  marine,  and 
terrestrial  habitat;  estuarine.  marine, 
and  terrestrial  life;  historic  properties; 
water  quality;  recreeticmal  and  esthetic 
resources;  and  wetlands. 
Alternatives: 

a.  No  Action/Maintaining  status  quo. 

b.  Improvement  of  existing  navigation 
facilities. 

Scoping  Process:  Federal.  State,  and 
local  officials;  conservation  groups;  and 
interested  businesses,  groups,  and 
individuals  are  invited  to  comment  on 
the  proposed  project.  Comments 
received  as  a  resuh  of  this  notice  will  be 
used  to  assist  in  identifying  potential 
impacts  to  the  quality  of  the 
environment. 

AOOReSStS:  Written  comments  may  be 
forwarded  to:  District  Engineer,  U.S. 
Army  Corps  of  Engineers,  Wilmington 
District  (Attention:  Mr.  Philip  Payonk). 
P.O.  Box  1890,  Wilmington,  North 
Carolina  28402-1890.  Comments  should 
be  received  within  20  days  of  the 
publication  of  this  notice  in  the  Federal 
Registar.to  ensure  timely  consideration. 
FOR  FURTHER  tNFORMATKM  CONTACT: 
Questions  regarding  this  proposal  may 
be  directed  to  Mr.  Payonk,  (919)  251- 
4589. 

Dated:  February  2, 1993. 
Lawifl  D.  Walkar, 

Deputy  Assistant  Secretary  <rf  the  Army 
(Environment,  Safety  and  OccupationtU 
Health)  OASAUMEl 

{FR  Doc.  93-3031  Piled  2-6-93;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.170] 

Jacob  K.  Javits  FeHowsMp  Program; 
Notice  Inviting  AppHcatione  (or  New 
Awarda  for  Flacal  Year  (PT)  1983 

Purpose  of  Program:  To  provide 
fellowships  for  doctoral  study  in  the 
arts,  humanities,  and  social  sciences  to 
individuals  of  superior  ability  selected 
on  the  basis  of  denumstrated 
achievement  and  excepticmal  promise. 
This  program  supports  National 
Ediication  Goal  5  which  calls  for  aduh 
Americans  to  possess  the  knowledge 
and  skilla  necessary  to  compete  in  a 
global  economy  and  exorcise  the  rights 
and  responsibihtiea  of  citizenship. 

Ehgibh  Applicants:  Individuals  who. 
at  the  time  of  appUcatiao,  are  eligible  to 
begin  or  have  beevin  graduate  study  at 
the  doctoral  level  at  an  accredited 
institution  of  higher  education. 


Deadline  for  Transmittal  of 
Applications:  March  15. 1993. 

Applications  Available:  February  12. 
1993. 

Available  Funds:  $1,186,371. 

Estimated  Range  of  Awards:  $9,000- 
$23,000  per  fellowship. 

Estimated  Average  Site  of  Awards: 
$21 ,000  per  fellowship. 

Estimated  Number  of  Awards:  56 
fellowships. 

NotK  The  Depaitment  If  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  48  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75,  except  for  subparts 
C  and  D,  and  $§  75.580  through  75.592 
of  subpart  E,  77. 82.  85.  and  86;  and  (b) 
The  regulations  for  this  program  in  34 
CFR  part  650. 

SUPPLBIEIfTAAY  INFORMATION:  The 
authorizing  statute  for  the  program 
permits  the  Jacob  K.  Javits  Fellows 
Program  Fellowship  Board  (Javits 
Board)  to  establish  general  pohcies  for 
the  program,  identify  eligible  academic 
fields,  and  establish  general  criteria  for 
distributing  of  fellowships  among  those 
fields.  The  program  regulations  permit 
the  Javits  Board  to  estabUsh  criteria  for 
the  selection  of  fellows  annually  and,  on 
an  annual  basis,  to  select  specific  fields 
of  study  within  the  humanities,  arts, 
and  social  sciences,  as  well  as  the 
number  of  fellows  in  each  field  for 
which  fellowships  will  be  awarded.  For 
FY  1993.  the  Javits  Board  has 
determined  that  60  percent  of  the 
fellowship  awards  %vill  be  made  to 
eligible  apphcants  who  have  earned  no 
graduate  degree  credit  houn  prior  to  the 
date  of  apphcation  and  that  40  percent 
of  the  awards  will  be  available  to 
eligible  applicants  regardless  of  earned 
graduate  degree  credit  houra.  The  Javits 
Board  also  has  determined  that  FY  1993 
fellowships  in  each  of  these  two 
categories  will  be  awarded  as  follows:  A 
minimum  of  15  {>ercent  of  fellowships 
to  applicants  in  the  arts,  a  minimum  of 
40  pendent  to  applicants  in  the 
humanities,  and  a  minimum  of  25 
percent  to  applicants  in  the  social 
sciences. 

For  Applications  Contact:  The  Jacob 
K.  Javits  Fellowship  Program.  P.O.  Box 
84.  Washington,  DC  20044.  Telephone: 
1-800-433-3243.  Individuals  who  are 
hearing-impaired  may  call:  Tiff)  301- 
369-0518. 

FOR  FURTHER  MFORMATKM  CONTACT: 
EHana  Hayman,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3022.  ROB-3,  Washington.  DC 
20201-5251.  Telephone:  (202)  708- 
9415.  Individuals  who  are  hearing- 


impaired  may  call  the  Federal  Dual  Part 
Relay  Service  at  1-800-677-3889  (in  the 
Washington,  DC  202  area  code, 
telephone  708-9300)  between  8  a.m. 
and  7  p.m..  Eastern  time. 

PresraM  AalhHMy:  20  U.S.C  1134. 

1134li-1134li-l. 

Dated:  February  3, 1993. 

iA.1 


Acting  Assistant  Secreloty  for  PoeiaeconAry 
Education. 

(FR  Doc.  93-3022  Piled  2-»-e3;  8:45  m) 


[CFDANo.:M.165Al 

Magnet  Schoola  Asaiatance  Program; 
New  Awarda 

AGENCY:  Department  of  Education. 
ACTION:  Notice  extending  the  closing 
date  for  new  awards  under  the  Magnet 
Schools  Assistance  Program  for  fiscal 
year  (FY)  1993. 

SUMMARY:  On  December  24, 1992,  the 
Department  of  Education  published  in 
the  Federal  Eegistar  a  notice  inviting 
applications  under  the  Magnet  Schools 
Assistance  Program  for  FY  1993.  The 
purpose  of  this  notice  is  to  extend  the 
closing  date  for  transmittal  of 
applications  from  February  19, 1993  to 
March  1, 1993,  to  provide  applicants 
additional  time  to  submit  applications. 
Applicants  that  have  already  submitted 
applications  wrill  be  able  to  supplement 
or  revise  their  applications  up  to  ManJi 
1, 1993.  Three  copies  of  any 
supplementary  materials  or  of  a  revised 
application  must  be  transmitted  to  the 
Application  Control  Center  by  March  1. 
1993.  The  Intergovernmental  Review 
Date  is  also  extended  bom  April  20. 
1993  to  April  30. 1993. 

Applicants  are  reminded  that  a  local 
educational  agency  that  is  implementing 
a  plan  required  by  a  court,  State  agency 
or  official  of  competent  jurisdiction 
must  have  approval  for  any 
modification  of  its  desegregation  plan 
from  the  coiirt,  agency  or  official  that 
originally  approved  the  plan.  The 
deadline  for  transmittal  of  proof  of 
approval  of  modifications  by  the 
appropriate  court,  agency,  or  official 
remains  March  26, 1993. 
FOR  APPUCATKMS  OR  INFORMATION 
contact:  Steven  L  Brockhouse.  V  S. 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  room  2059,  Washington. 
DC  20202-6246.  Telephone  (202)  401- 
0358.  Deaf  and  hearing  impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  1-800-877-8339 
(in  the  Washington,  DC  202  area  code^ 
telephone  708-9300)  between  8  < 
and  7  p.m..  Eastern  time. 
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Progrm  Aotharily:  20  U.S.C  3021-3032. 
Dated:  February  2. 1993. 
Mary  Jean  LaTondra, 

Acting  Assistant  Secretazy,  Elementary  and 
Secondary  Education. 
IFR  Doc.  93-3023  Filed  2-8-93;  8:45  am] 
BNXMO  cooe  4000-af-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  ReguUrtory 
Commission 

[Docket  No*.  IO-229»^»1.  •!  tL] 

William  W.  Johnson,  et  ai.;  Electric 
Rate,  Small  Power  Production,  and 
Intertocking  Directorate  Rlinga 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  William  W.  Johnson 

(Docket  No.  ID-2298-001) 
February  1, 1993. 

Take  notice  that  on  January  19, 1993, 
William  W.  Johnson  (Applicant)  filed  an 
application  pursuant  to  section  305(b)  of 
the  Federal  Power  Act  to  holding  the 
following  positions: 
Director.  ALLTEL  Corporation. 
Director,  Duke  Po%ver  Company. 

Comment  date:  February  16. 1993,  in 
accordance  %vith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Indeck'Yerkes  Limited  Partnership 

(Docket  No.  QF87-265-O02) 
February  1,1993. 

On  January  26, 1993,  Indeck-Yerkes 
Limited  Partnership  tendered  for  filing 
a  supplement  to  its  filing  in  this  docket. 
No  determination  has  been  made  that 
the  submittal  constitutes  a  complete 
fihng. 

The  supplement  provides  additional 
information  pertaining  primarily  to  the 
technical  data  and  the  ownership 
structure  of  the  cogneration  fodlity. 

Comment  date:  February  19, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Consumen  Power  Company 

Docket  Nos.  ER92-331-001  and  BR92-332- 

001) 

February  1,1993. 

Take  notice  that  on  January  12. 1993. 
Consumers  Power  Company 
(Consumers)  tendered  for  filing 
additional  information  in  the  above- 
referenced  dockets  in  response  to  the 
Commission's  letter  order  issued  on 
November  12, 1992. 

Comment  date:  February  16, 1903,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  Union  Pacific  Energy  Company 

(Docket  No.  QF93-41-0001 

February  1, 1993. 

On  January  22, 1993,  Union  Pacific 
Energy  Company,  Post  Office  Box  1317, 
Wilmington,  California  90748-1317, 
submitted  for  filing  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility 
pursuant  to  §  292.207(b)  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  fihng. 

According  to  the  applicant,  the  small 

Kwer  production  facility  will  be 
»ted  within  the  bounds  of  Union 
Pacific  Resources  Company's 
Wilmington  oil  field  in  Wilmington, 
CaUfomia.  The  facility  will  consist  of 
three  ORMAT  binary  turbines  which 
use  recirculation  iso-pentane  systems  to 
extract  waste  heat  from  the  fluids 
produced  in  surrounding  oil  fields.  The 
electric  power  production  capacity  of 
the  facility  will  be  approximately  10 
MW. 

Comment  date:  30  days  from 
publication  in  the  Federal  Register  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  South  Carolina  Electric  ft  Gas 
Company 

(Docket  No.  BL93-17-000| 
February  1. 1993. 

Take  notice  that  on  January  22, 1993, 
South  Carolina  Electric  &  Gas  Company 
(the  Company)  tendered  for  filing  a 
request  for  exemption  from  $  35.19a  of 
the  Commission's  regulation  under  the 
Federal  Power  Act  (18  CFR  35.19a). 

With  the  proposed  exemption,  the 
Company  would  avoid  refunding  to  its 
customers  more  interest  than  it  will 
receive  for  a  refund  by  the  Department 
of  Energy  concerning  spent  nuclear  fuel 
disposal  costs. 

Comment  date:  February  16. 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Debnarra  Power  ft  Light  Company 

(Docket  Na  BR93-340-000) 
Febriiaiy  1. 1993. 

Take  notice  that  on  January  26, 1993, 
Delmarva  Power  and  Light  Company 
(DPL)  tendered  for  filing  as  an  initial 
Rate  Schedule  an  Agreement  for 
Installed  Capacity  Qedit  Transactions 
between  Baltimore  Gas  and  Electric 
Company  (BC)  and  DPL  dated  January 
25, 1993.  'This  contract  sets  forth  the 
terms  under  which  DPL  and  BC  will 
exchange  PJM  installed  capacity  credits. 
In  order  to  optimize  the  economic 
advantages  to  both  DPL  and  BC.  DPL 
requests  the  Commission  to  waive  its 
customary  notice  period  and  allow  this 


Agreement  to  become  efiiective  on 
February  27, 1993. 

DPL  states  that  a  copy  of  this  filing 
has  been  served  by  mail  upon  BC,  the 
Delaware  Public  Service  Commission, 
the  Maryland  PubUc  Service 
Commission,  and  the  Virginia  State 
Corporation  Commission. 

Comment  date:  February  16, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Commonwealth  Electric  Company; 
Boston  Edison  Company;  Montaup 
Electric  Company 


(Docket  No.  ER93-326-O00] 
February  1,1993. 

Take  notice  that  on  January  14. 1993. 
Commonwealth  Electric  Company 
(Commonwealth)  tendered  for  filing  on 
behalf  of  itself,  Montaup  Electric 
Company  and  Boston  Edison  Company 
supplemental  data  pertaining  to  their 
applicable  investments,  and  carrying 
charges  including  local  tax  rates,  for  the 
twelve-month  period  ending  December 
31. 1991.  Commonwealth  states  that  this 
supplemental  data  is  submitted 
pursuant  to  a  letter  in  Docket  No.  E- 
7981  dated  April  26, 1973  accepting  for 
filing  Commonwealth's  Rate  Schedule 
FERC  No.  21,  Boston  Edison  Company's 
Rate  Schedule  FERC  No.  67,  and 
Montaup  Electric  Company's  Rate 
Schedule  No.  27. 

Conunonwealth  states  that  these  rates 
schedules  have  previously  been 
similarly  supplemented  for  the  calendar 
years  1972  throu]^  1990. 

Copies  of  said  nling  have  been  served 
upon  Boston  Edison  Company,  Montaup 
Electric  Company.  New  England  Power 
Company  and  the  Massachusetts 
Department  of  PubUc  Utilities. 

Comment  date:  February  16, 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Cambridge  Electric  Light  Company 
(Docket  Na  ER03-336-OOO1 
February  1. 1993. 

Take  notice  that  on  January  21. 1993, 
Cambridge  Electric  Light  Company 
(Cambrid^)  filed  a  notice  with  the 
Federal  Energy  Regulatory  Commission 
under  16  CFR  35.15  of  the  cancellation, 
efiiective  April  30, 1993.  of  the  Service 
Agreement  for  Supply  of  Partial 
Requirements  Service  to  the  Town  of 
Belmont,  Massachusetts  (Belmont). 
However,  with  the  concurrence  of 
Belmont,  Cambridge  states  that  the  date 
of  termination  is  extended  from  April 
30. 1993  until  the  efiiective  date  of  a  new 
Net  Requirements  Power  Supply 
Agreement  between  the  parties,  as 
described  in  the  Addendum  attached  to 
the  Notice,  or.  in  the  absence  of  such 
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agreement,  the  e^bctive  date  of  a 
replacement  rate  schedule  to  be  filed  by 
Cambridge  no  later  than  March  1, 1993. 
Comment  date:  February  16, 1993,  in 
acxxHtiance  with  Standard  Paragraph  E 
at  the  and  of  this  notice. 

9.  Puget  Sound  Power  k  Light 

(Docket  No«.  ER93-156-000,  ER93-15«-000, 
ER93-163-000.  ER9a-164-000,  ER93-165- 
000.  ER93-166-000,  BR9*-16ft-000.  ER93- 
172-000,  ER93-1 73-000.  ER93-1 75-000, 
ER93-1 76-000,  ER93-1 77-000,  ER93-17^ 
000,  ER93-1 79-000,  ER93-180-000,  ER93- 
181-000,  BR93-182-000,  BR93-184-O0O, 
ER93-1 85-000,  ER93-1 86-000,  BR9a-187- 
000,  and  ER93-19&-000) 

Februapr  1,1993 

Take  notice  that  on  January  4. 1993, 
Puget  Sound  Power  &  Light  Company 
(Puget)  tendered  for  filing  additional 
information  in  connection  with  the 
above-refbrenced  dockets. 

ConwReflt  dote:  ^faruary  16, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  New  England  Power  Service 
Company 

(Docket  No.  ER93-31 1-000] 
Pobniary  1,1993. 

Take  notice  that  on  January  8, 1993, 
New  England  Power  Service  Company 
(NEPS)  tendered  for  filing  revised 
copies  of  a  Service  Agreement  between 
New  England  Power  (NE)  and  Fitchburg 
Gas  and  Electric  Light  Company  (FG&E) 
for  transmission  service  under  NEP's 
FERC  Electric  Tariff  No.  3. 

Comment  date:  February  16, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Central  Illinois  Public  Service 
Company 

(Docket  No.  ER93-10»-O0O) 
February  1,1993. 

Take  notice  that  on  January  26, 1993, 
Central  Illinois  Public  Service  Company 
(CIPS)  tendered  for  filing  additional 
information  to  its  original  filing  filed  in 
this  docket  on  November  3, 1992. 

Comment  date:  February  16. 1993.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Ohio  Power  Company 

(Docket  No.  ER93-329-O0O] 
Febniaiy  1.1993. 

Take  notice  that  on  January  15,  1993. 
Ohio  Power  Company  (Ohio)  tendered 
for  filing  Supplemental  Schedules  XVI, 
XVn,  and  XVID,  dated  November  1, 
1992  to  the  Agreement,  dated  April  1, 
1974,  between  American  Municipal 
Power-Ohio,  Inc.  and  OPCO. 

Comment  date:  February  16, 1993,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b«Kx>me  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  ava^l^ble  for  public 
inspection. 
Lak  D.  Cafhril. 
Secretary. 

(FR  Doc  93-3078  Filed  2-8-93;  8:45  am) 
MLLMQ  coocanr-ot-M 


[DocfcM  No.  mi87-6-011] 

Natural  Gas  Data  Cotlaction  System; 
Revision  to  the  FERC  Form  No.  592 
Marketing  AfTiiiates  of  Interstate 
Pipelines  Record  Formats  and 
Hardcopy  RUng  RequiremenU 

February  3, 1993. 

AQEHCV:  Federal  Enei^gy  Regulatory 

Commission. 

ACTION:  Notice  of  availability  of  revised 

instructions  to  the  FERC  Form  No.  592, 

Marketing  Affiliates  of  Interstate 

Pipelines  Hard  Copy  Filing 

Requirements  and  Record  Formats. 

SUMMARY:  The  FERC  Form  No.  592, 
Marketing  Affiliates  of  Interstate 
Pipelines,  is  intended  to  capture 
information  in  support  of  monitoring 
activities  of  interstate  pipelines  that 
conduct  transportation,  sales,  and/or 
storage  transactions  with  affiliated 
marketers  and  to  prevent  discrimination 
in  regard  to  these  activities. 

On  April  8. 1992,  the  Commission 
issued  Order  No.  636  in  Docket  Nos. 
RM91-1 1-000  and  RM87-34-065.  bi 
that  order  the  Commission  found  that 
unbundling  gas  sales  fix>m 
transportation  services  does  not 
eliminate  the  potential  for  pipelines  to 
faVor  their  marketing  affiliates.  Thus, 
the  Commission  extended  the  Form  No. 
592  reporting  requirements  to  pipelines 
providing  unbundled  gas  sales  service 
(including  gas  storage  service)  with 
transportation  separately  provided. 

In  Order  No.  497-^  issued  December 
4. 1992,  the  Docket  Nos.  RM87-5-0ei 


and  CP87-338-002.  the  Commission 
extended  the  "sunset  date"  of  the  Form 
No.  592  one  year  to  December  31. 1993. 
This  order  also  established  that  unless 
further  case-specific  action  is  taken  by 
the  Commission,  commencing  90  days 
after  the  Commission  has  determined 
that  a  pipeline  is  in  full  compliance 
with  the  requirements  of  Order  No.  636. 
the  pipeline  will  no  longer  be  required 
to  submit  the  FERC  Form  No.  592. 
However,  the  pipeline  must  continue  to 
maintain  and  to  provide  its  affiliated 
transportaticHi  log  information  on  the 
Order  No.  636  electronic  bulletin  board. 
DATES:  The  revised  hard  copy  and 
electronic  fiUng  instructions  and  record 
formats  are  available  on  Febriiary  3. 
1993. 

AOORESSSSi  Requests  for  the  documents 
should  be  directed  to:  Reference  and 
Information  Center,  Federal  Energy 
Regulatory  Commission,  941  North 
Capitol  Street,  NE.,  room  3308, 
Washington,  DC  20426,  (202)  208-1371. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact  Bill 
Anderson  at  (202)  208-2221. 
SUf>PI.EMENrARY  INFORMATION:  Those 
who  must  file  the  FERC  Form  No.  592 
are  generically  defined  in  the  General 
Information  Section  of  Record  Formats 
and  electronic  filing  instructions, 
paragraph  n.  Pipelines  that  must  file 
include  those  interstate  pipelines  that 
transport  natural  gas  for  others  pursuant 
to  subpart  B,  G,  or  H  of  part  284  or 
pursuant  to  subparts  A  or  E  of  part  157 
if  the  interstate  pipeline: 

•  Is  affiliated  in  any  way  with  a 
marketing  or  brokering  affiliate,  or 

•  Holds  a  blanket  sales  certificate 
luder  subpart  J  of  part  284. 

A  pipeline  that  does  not  conduct  any 
transactions  with  its  affiliated  marketer 
or  its  pipeline  blanket  sales  operating 
unit  does  not  have  to  file. 

Specific  changes  to  the  electronic 
Record  Formats  and  Hard  Copy 
instructions  are  listed  in  the  Appendix. 

This  notice  is  available  through  the 
Commission  Issuance  Posting  System 
(OPS),  an  electronic  bulletin  board 
service  that  provides  access  to  formal 
documents  issued  by  the  Commission. 
QPS  is  available  at  no  charge  to  the  user 
and  may  be  accessed  on  a  24-hour  basis 
using  a  personal  computer  with  a 
modem.  Your  communications  software 
should  be  set  at  full  duplex,  no  parity, 
eight  data  bits  and  one  stop  bit.  To 
access  CIPS  at  300.  1200  or  2400  baud 
dial  (202)  208-1397.  For  access  at  9600 
baud,  dial  (202)  208-1781.  FERC  is 
using  U.S.  Robotics  HST  Dual  Standard 
modems.  If  you  have  any  problems  in 
obtaining  a  copy  of  this  notice  througn 
OPS,  please  call  (202)  208-2474.  The 
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notice  will  be  available  on  OPS  for  30 
days  from  the  date  of  issuance  of  the 
notice. 

In  addition  to  publishing  the  text- of 
this  notice  in  the  Federal  Register,  the 
Commission  also  provides  alj  interested 
persons  an  opportunity  to  inspect  or 
copy  the  contents  of  this  notice  during 
normal  business  hours  in  the  Reference 
and  Information  Center  (room  3308)  at 
the  Commission's  headquarters.  941 
North  Capitol  Street,  NE.,  Washington, 
DC  20426. 

The  revised  fiUng  instructions  and 
formats  are  available  from  the 
Commission's  copy  contractor,  LaDom 
Energy  Information  Services  ((202)  898- 
1151  or  (800)  67&-FERC),  located  in 
room  3106,  941  North  Capitol  Street, 
NE.,  Washington,  DC  20426.  The  revised 
electronic  Record  Formats  and 
instructions  and  the  Hardcopy 
instructions  are  also  available  in 
hardcopy  format  at  30  cents  per  page. 
Lois  D.  Casbell. 
Secretary. 

Appendix— Revisions  to  the  Electronic 
Record  Formats  and  Instructions 
FERC  Form  hto.  592 


Revisions  to  the  Hardcopy^  Fiung  Re- 
quirements FERC  Form  h4o.  592— 
Continued 


SctxtOt 

PagnNo. 

recoid 
Na 

DeeotpOon  ol  change 

6 



Rom  6.a.  Footnote  deacrlp- 

tton  changed. 

7  

».•...•>••»• 

Nam  8.  New  deOnltion. 

8 

Ram  7.  Change  o(  deflnMoa 

10  



Item  19.  Nwiir  deHnMon. 

11  

XI  

Recotd  Format  No.  03.  tWe 
changed. 

14 

X1/08  .._ 

Naw  code  added  to  date  Nam 

i& 
PttB    Ram    21    dascrtptton 

15  

X1AK  .... 

i  changed. 

15  

XIAtt  .... 

25. 

17  

X1/W  .... 

New  Data  Rem  33b  added. 

17  -... 

X1AP2  .... 

New  Data  Item  33c  added. 

N  

XIAB  „.. 

Record  now  codects  storage/ 
wRhdrawaJ  Normatton. 

19  

XIAOa  -.. 

New  code  added  to  Hem: 
Node  10. 

19  

X1/D3  -.. 

Data  Rem  34/35  name  re- 
vtaad  to  "Point  ID  No.  1— 
10". 

20  

XIAa  „.. 

Note  3  changed. 

21  

XM04  .... 

Item  36  comment  changed. 

21  

X1/D4  .... 

Item  37  conwnent  changed. 

22  

XIAM  .... 

New  Data  Item  42-53  added. 

22  

X1A04  .... 

New  Note  4a  added. 

Revis 

IONS  TO  THE  Hardcopy  Fiung 

Requ 

rements  FERC  Form  No.  592 

Page  No. 

Description  o(  change 

3  

Item  3  a  Footnote  descrtptkin  changed. 

7  

New  code  added  to  data  Jtem  18. 

8  

Data  Item  21  descriptwn  changed. 

9  

New  Data  Itenis  33b  and  33c  added. 

11  

New  Data  Items  42-53  added. 

14  

Data  Item  21  header  change. 

14 

Data    Items   33b   and   33c   added   to 

hanlcQ 

sy  layout 

PagaNa 


15 
16 


Deacrtplton  of  change 


Record  Fomiat  No.  03,  tMe  changed. 
Data    Items    42   thnj    53    added    to 
hardcopy  layout 


IFR  Doc.  93-3077  Filed  2-d-«3;  8:45  am] 
MUJNO  cooe  frir-w-M 

[Dootol  No*.  CP9^171-000,  •!  aL] 

High  Island  Offshore  System,  et  ai.; 
Statural  Gas  Certificate  Filings 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  High  bland  Offidiore  System 

(Docket  No.  CPM-l  74-0001 

February  1.1993. 

Take  notice  that  on  January  22, 1993, 
High  Island  Onshore  System  (HIOS). 
500  Renaissance  Center,  Detroit. 
Michigan  48243,  filed  an  application 
pursuant  to  section  (7)(b)  of  the  Natural 
Gas  Act,  as  amended,  and  the  Rules  and 
Regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission), 
for  authorization  to  abandon 
transportation  service  currently  being 
rendered  for  ANR  Pipeline  Company 
(ANR). 

In  its  application,  HIOS  proposes  to 
terminate  the  firm  li-ansportation  service 
which  HIOS  is  rendering  in  accordance 
with  HIOS'  Rate  Schedule  T-l^  as  well 
as  associated  interruptible  overrun 
transportation  service  rendered  in 
accordance  with  HIOS'  Rate  Schedule  L 
HIOS  proposes  to  terminate  these 
services  at  the  end  of  the  primary  term 
of  Rate  Schedule  T-1.  effective  March 
31, 1993,  in  accordance  with  the  terms 
of  such  rate  schedule  and  in  accordance 
with  timely  notices  given  by  ANR  to 

mos. 

HIOS  requests  that  the  abandonment 
be  conditioned  upon  ANR's  remaining 
subject  to  and  liable  for  any  transition 
costs,  exit  fees,  or  other  similar  charges 
that  are  imposed  as  a  result  of  HIOS' 
restructuring  pursuant  to  Order  Nos. 
636,  et  seq. 

Comment  date:  February  16. 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice, 

2.  Northern  Natural  Gas  Company; 
Continental  Gas  Storage.  LJ*. 

(Docket  No.  CP93-1 83-000) 
February  1, 1993. 

Take  notice  that  on  January  27, 1993, 
Northern  Natural  Cas  Company 
(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska  68124,  and 
Continental  Gas  Storage,  LP. 


(Continental).  One  Ward  Parkway,  suite 
138,  Kansas  City,  Missouri  64112, 
jointly  referred  to  as  Applicants,  filed  in 
Docket  No.  CP93-1 83-000,  a  joint 
application  requesting  permission  and 
approval  for  Northern  to  abandon  by 
sale  to  Continental  certain  liquefied 
natural  gas  (LNG)  facilities,  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  pubUc  inspection. 

Specifically,  Applicants  indicate  that 
they  are  a  party  to  an  agreement 
whereby,  Northern,  while  retaining  the 
operation  and  sole  use  of  its  LNG 
fecilities  in  the  same  manner  it  has  in 
the  past,  would  sell  the  LNG  facilities 
and  appurtenances  to  Continentaffor 
$27.5  million.  In  return.  Northern 
would  pay  Continental  a  base  standby 
fee  of  $5,400,000  per  year,  for  an  initial 
period  of  ten  (10)  years,  and  would 
continue  lo  assume  the  operating  and   . 
maintenance  costs  associated  with  the 
Cacilities,  as  indicated  by  Applicants. 
Applicants'  specific  facilities  are  located 
near  Wrenshall,  Minnesota  (Wrenshall 
Cacility)  and  the  Gamer  facilities  located 
in  Gamer,  Iowa. 

AppUcants  are  also  requesting  that  the 
Commission  issue  an  order  disclaiming 
jurisdiction  over  Continental  once  the 
sale  takes  place  and  Continental 
assumes  possession  of  the  LNG 
facilities. 

It  is  further  asserted  that  the 
conveyance  of  the  LNG  facilities  would 
have  no  impact  on  the  servic*  Northern 
provides  to  its  customers. 

Comment  date:  February  22, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Portal  Municipal  Gas 

(Docket  No.  CP93-185-O00) 
February  1,1993. 

Take  notice  that  on  January  27. 1993, 
Portal  Municipal  Gas  (Portal),  Box  204, 
Portal.  ND  58772,  filed  an  application 
pursuant  to  section  3  of  the  Natural  Gas 
Act,  Executive  Order  No.  10485,  as 
amended  by  Executive  Order  No.  12038; 
and  Delegation  order  No.  0204-112  of 
the  Secretary  of  Energy.  Portal  seeks 
authority  for  a  Presidential  Permit  for 
the  point  of  entry  for  the  importation  of 
natural  gas  and  authority  to  construct, 
operate,  maintain  and  connect  a  natural 
gas  pipeline  extending  from  Canadian 
pipeline  facilities  at  the  Canadian 
border  to  the  Qty  of  Portal,  North 
Dakota,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  pubUc 
inspection. 

It  is  stated  that  the  connecting 
pipeline  will  consist  of  2400  feet  of  3" 
pipeUne.  and  a  metering  system  and 
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emergency  shut  down  devices.  The 
proposed  pipeline  will  transport  up  to 
65  Mcf  per  day  for  a  20  year  term.  An 
estimated  cost  of  the  facihties  is 
$85,000.00.  It  may  be  financed  by  Many 
Islands  Pipeline,  a  Canadian  company 
($50,000,00),  and  Portal's  customers 
($35,000.00).  The  Applicant  requests 
that  FERC  grant  this  application  on  an 
expedited  basis. 

Comment  date:  March  18, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Tenneaeee  Gas  Pipeline  Company 

iDock«t  No.  CP93-184-000) 
February  2, 1993. 

Take  notice  that  on  January  27, 1993, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252t.liledin  Docket  No.  CP93- 
184-000  an  application  pursuant  to 
section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  the 
firm  transportation  service  provided  to 
Northern  Natiual  Gas  Company 
(Northern  Natural)  pursuant  to 
Tennessee's  Rate  Schedules  T-100  and 
T-126,  and  to  abandon  the  T-100  and 
T-126  rate  schedules,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Tennessee  states  that  oo  January  21, 
1980,  the  Commission  issued  a 
certificate  in  Docket  No.  CP79-477 
authorizing  Tennessee  to  transport  up  to 
7,500  Mcf  per  day  of  natural  gas  on  a 
firm  basis  for  Northern  Natural  from 
West  Cameron  Block  192,  Offshore 
Louisiana  to  delivery  points  in  Jefferson 
and  Terrebonne  Parishes,  Louisiana  and 
Kinder,  Louisiana  pursuant  to 
Tennessee's  Rate  Schedule  T-100. 
Tennessee  also  states  that  on  April  9, 
1982,  the  Commission  issued  a 
certificate  in  Docket  No.  CP82-114 
authorizing  Tennessee  to  transport  up  to 
70,000  Mcf  per  day  of  natural  gas  on  a 
firm  basis  for  Northern  Natural  firom 
West  Cameron  Block  192,  Offshore 
Louisiana  to  delivery  points  in 
Louisiana  and  Texas  pursuant  to 
Tennessee's  Rate  Schedule  T-126. 
According  to  Tennessee,  Northern 
Natural  has  requested  that  Tennessee 
abandon  both  rate  schedules  in  their 
entirety.  Tennessee  indicates  that 
because  both  rate  schedules  have  been 
inactive  for  some  time,  it  proposes 
herein  to  abandon  them. 

Comment  date:  February  23, 1993,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  the  notice. 


5.  Williams  Natural  Gas  Company 

[Docket  No.  CP93-17»-000l 
February  2, 1993. 

Take  notice  that  on  January  25, 1993, 
Williams  Natural  Gas  Company 
(Williams),  Post  Office  Box  3288,  Tulsa, 
Oklahoma  74101,  filed  in  Docket  No. 
CP93-1 79-000  a  request  pursuant  to 
§§157.205  and  157-216(b)  of  the 
Commission's  Regulations  for 
authorization  to  abandon  the  sale  of 
natural  gas  for  resale  to  the  Town  of 
Orlando  in  Oklahoma  under  Williams' 
blanket  certificate  issued  in  Docket  No. 
CP82-479-000  pursuant  to  section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Williams  states  that  the  Town  of 
Orlando  has  requested  cancellation  of 
their  firm  sales  agreement  imder 
Williams'  Rate  Schedule  F.  It  is  also 
stated  that  an  existing  firm 
transportation  agreement  would  remain 
in  effect  and  that  the  facilities  would  be 
left  in  place  fox  the  delivery  of 
transportation  gas. 

Comment  date:  March  19, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

6.  Tennessee  Gas  Pipeline  Company 

jDocket  No.  CP93-177-000J 
February  2. 1993. 

Take  notice  that  on  January  25, 1993, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252,  filed  in  Docket  No.  CP93- 
177-000  a  request  pursuant  to  §  284.212 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  for  authorization  to 
add  a  new  delivery  point  for  deliveries 
of  natural  gas  presently  authorized  for 
the  City  of  Holyoke  Gas  and  Electric 
Department  (Holyoke)  under  its  blanket 
certificate  issued  in  Docket  No.  CP82- 
413-000  pursuant  to  section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Tennessee  states  that  pursuant  to 
authorization  granted  in  Docket  Nos. 
CP88-171-000,  et  al.,  Tennessee 
provides  transportation  service  of  up  to 
14,450  Dth  of  natural  gas  per  day  for 
Capitol  District  Energy  Center 
Cogeneration  Associates  (CDECCA)  and 
on  January  21, 1993,  CDECCA  assigned 
up  to  1,800  Dth  per  day  of  such  firm 
transportation  capacity  to  Holyoke. 

It  is  also  stated  that  Tennessee  seeks 
authorization  under  §  157.212  for  an 
additional  delivery  point  for  the 
delivery  of  gas  to  Holyoke.  This  second 
delivery  point,  which  would  be  used  to 
deliver  a  maximum  daily  quantity  of 


1,800  Dth  to  Holyoke,  would  be  located 
on  Tennessee's  system  in  Hampden 
County,  Massachusetts.  It  is  asserted 
that  the  total  volumes  delivered  to 
National  Fuel  would  not  exceed 
presently  authorized  volumes. 

Comment  date:  March  19, 1993,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs: 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
file  with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington.  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
(Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
filing  if  no  motion  to  intervene  is  filed 
within  the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  Rule  214 
of  the  Commission's  Procedural  Rules 
(18  CFR  385.214)  a  motion  to  intervene 
or  notice  of  intervention  and  pursuant 
to  §  157.205  of  the  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  )fter  the 
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time  allowed  for  filing  a  protest.  If  a 

protest  is  filed  and  not  withdrawn 

within  30  days  aftw  the  time  allowed 

for  filing  a  protest,  the  instant  request 

shall  be  treated  as  an  appUcati(Hi  for 

authorization  pursuant  to  section  7  of 

the  Natural  Gas  Act 

Lma  D.  CadwU. 

Secretary. 

IFR  Doc  93-3079  Filed  2-»-93:  8:45  am) 

eauNO  cooe  •n7-oi-« 

[Doctcat  Na  JO93-04011T;  Kans«»-6] 

State  of  Kansas;  NGPA  Notice  of 
Determination  by  Jurisdictional 
Agency  Designating  TIgtit  Formation 

February  3, 1993. 

Take  notice  that  on  February  1, 1993, 
the  Slate  Corporation  Commission  of  the 
State  of  Kansas  (Kansas)  submitted  the 
above-referenced  notice  of 
determination  pursuant  to 
§  271.703{c)(3J  of  the  Commission's 
regulations,  that  the  Mississippian  Chat 
Formation  underlying  a  portion  of  Reno 
and  Stafford  Counties,  Kansas  qualifies 
as  a  tight  formation  under  section  107(b) 
of  the  Natural  Gas  Policy  Act  of  1978. 
The  designated  area  is  described  on  the 
attached  appendix. 

The  notice  of  determination  also 
cuntains  Kansas'  findings  that  the 
referenced  portion  of  the  Mississippian 
Chat  Foundation  meets  the 
requirements  of  the  Commission's 
regulations  set  forth  in  18  CFR  part  271. 

The  application  for  determination  is 
available  for  inspection,  except  for 
material  which  is  confidential  under  16 
CFR  275.206  at  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE..  Washington  DC 
20426.  Persons  objecting  to  the 
determination  may  file  a  protest,  in 
accordance  with  18  CFR  275.203  and 
275.204,  within  20  days  after  the  date 
this  notice  is  issued  by  the  Commission. 
Lois  D.  Cashell, 
Secretary. 

Appendix 

Peno.  County,  Kansas 

Township  24  South.  Range  10  West 

Sea  1»-19:  All; 

Sec.  30-31:  W/2. 
Township  25  South,  Range  10  West 

Sec.  6:  NW/4 

Stafford  County,  Kansas 

'  Township  24  South,  Range  11  West 
Sec.  24:  S/2 
Sec.  25:  AH 
Sec.  26;  SE/4 
Sec  35:  EJ2 
Sec  36;  All 
Township  25  South,  Range  11  West 
Sec  l:N/2 


Sec2:NE/4 

IFR  Doc  93-3080  Filed  2-8-93;  8:45  am] 
■iUMO  cooc  tnr-oi-M 


[Dodtal  No.  EO93-1»-00(q 

Inter  American  Energy  Laaeing  Co.; 
RUng 

February  2, 1993. 

On  January  27, 1993,  InterAmerican 
Energy  Leasing  Company 
(InterAmerican)  filed  an  Application 
under  section  32  of  the  Public  Utility 
Holding  Company  Act  of  1935,  as 
amended  seeking  determination  by  the 
Commission  that  InterAmerican  is  an 
exempt  wholesale  generator. 
InterAmerican  will  own  an  electric 
generating  facility  consisting  of  two  gas- 
fired  combustion  turbines  with  an 
estimated  generating  capacity  of  100 
MW.  The  power  generated  by  this 
facility  will  be  sold  entirely  outside  the 
United  States. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  determination  of  exempt 
wholesale  generator  status  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  Rules  211  and  214  of  the 

Commission's  Rules  of  Practice  and 

Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  February 
22, 1993,  and  must  be  served  upon 
InterAmerican.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretaiy. 
IFR  Doc  93-3003  Filed  2-8-93;  8:45  am] 

BIUMO  COOE  C717-01-H 


[Docint  No*.  TA82-1-21-033:  RP92-215- 

ooq  J 

Columbia  Gas  Transmission  Corp.; 
Proposed  Ctuinged  in  FERC  Gas  Tariff 

February  3, 1993. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  January  28,  1993,  tendered  for  filing 
the  following  revised  lariff  sheets  to  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  to  be  effective  February  1, 1993: 

Thirty-second  Revised  Sheet  No.  26 
Twenty-fifth  Revised  Sheet  Na  26.1 


Thirtiedi  Revised  ShMt  No.  26A 
Twenty-fifth  Ravlsad  Sheat  Na  26A1 

On  July  31, 1992,  Columbia  filed  In 
Docket  No.  RP9.215  revised  tariff  sheets 
pursuant  to  Article  IV  of  the  Stipulation 
and  Agreement  approved  in  Columbia 
Gas  Transmission  Corporation.  31  FRO 
161,307  (1985)  to  implement  a 
Weighted  Average  Cost  Of  Gas 
(WACOG)  commodity  surcharge  of 
$0.08  per  Dth  to  become  effective 
September  1. 1992. 

On  August  31, 1992,  the  Commission 
accepted  and  allowed  the  tariff  sheets  to 
go  into  effect  on  September  1, 1992. 
subject  to  refund  and  the  outcome  of  a 
technical  conference  that  was  to  be 
convened  withm  60  days  of  the  issuance 
of  the  suspension  order. 

By  the  Commission's  order  dated 
January  21. 1993,  Columbia  was 
directed  to  file  revised  tariff  sheets  to 
eliminate  the  WACOG  commodity 
surcharge  and  to  make  refunds  for  all 
WACOG  surcharge  collections. 

By  the  instant  filing  Columbia  is 
eUminating  fit>m  its  tariff  sheets  the 
WACOG  commodity  surcharge  of  $0.08 
per  Dth  as  directed  by  Paragraph  B  of 
the  Commission's  January  21, 1993 
order.  This  filing  is  made  without 
prejudice,  and  Columbia  specifically 
reserves  the  right,  to  seek  rehearing  of 
the  Commission's  January  21, 1993 
order,  and,  if  such  rehearing  is  denied, 
to  seek  Court  review  of  the  orders 
rejecting  the  subject  WACOG  surcharge 
filing. 

Columbia  states  that  copies  of  the 
filing  were  served  on  Columbia's 
jurisdictional  customers  and  interested 
state  commission. 

Any  person  desiring  to  prt(esi;  said 
filing  should  file  a  protest  with  the" 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  NE.. 
Washington,  DC  20426,  in  accordance 

with  Rule  211  of  the  Commission's 

Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  February  10, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CsAheli. 
Secretary. 

IFR  Doc  93-3081  Filed  2-8-93;  8:45  ami 
BiuMa  COOC  fnr-ot-M 


[DocioBt  No.  RP91-22»-017] 

Panhandle  Eaatem  Pip*  Una  Co.; 
Complianc*  Rting 

February  3. 1993. 

Take  notice  that  on  February  1, 1993, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  fihng  the  pro 
forma  sheets  as  listed  on  Appendix  A 
attached  to  the  fiUng. 

Panhandle  states  that  the  pro  forma 
tariff  sheets  are  in  compliance  with  the 
Commission's  December  22, 1992  Order 
Accepting  Compliance  Fihngs  with 
Conditions.  The  pro  forma  tariff  sheets 
conform  to  the  various  requirements  of 
applicable  Commission  orders  issued  in 
connection  with  this  filing.  In  addition, 
the  rates  included  in  the  pro  forma  tariff 
sheets  reflect  Panhandle's  amended 
application  in  Docket  No.  CP9C>-1050- 
000. 

Certain  other  factors  also  are  reflected 
in  the  rates  included  in  the  pro  forma 
tariff  sheets,  to  conform  to  the 
requirements  of  other  applicable 
Commission  orders,  including:  (i) 
Changes  to  the  allocation  of  gathering 
cost  between  sales  and  transportation 
and  (ii)  changes  to  the  classification  of 
fixed  costs  for  the  return  on  equity  and 
related  taxes  required  by  the 
Commission's  October  9. 1992  Order 
Granting  Rehearing  in  Part  and  Denying 
Rehearing  in  Part  in  Docket  no.  RP91- 
229-008,  and  (ili)  changes  to  the 
backhaul  rate  for  certain  specified 
transportation  services  to  be  equal  to 
one-half  the  forward  haul  rate  as 
required  by  the  Commission's  June  1, 
1992  Order  on  Report  Filed  Pursuant  to 
Opinion  No.  369  and  Motion  Rate  and 
Compliance  Filing. 

Panhandle  states  that  the  filing  also 
includes  the  modifications  and 
additicHial  supporting  material  related  to 
Panhandle's  mileage  study  as  required 
by  the  Commission's  order  of  December 
22, 1992. 

Panhandle  states  that  copies  of  the 
filing  are  being  mailed  to  the  customers, 
interested  state  regulatory  agencies,  and 
parties  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  February  10, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  Uie 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
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on  file  with  the  Commission  and  are 

available  for  pubUc  inspection. 

Lok  D.  Cashetl. 

Secretary. 

IFR  Doc  93-3082  Piled  2-«-93i  8:45  ami 
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(Ooclwt  No.  TQ9S-5-17-000] 

Texaa  Eaatem  Tranamlaalon  Corp.; 
Propoaed  Changea  In  FERC  Gaa  Tariff 

February  3, 1993. 

Take  notice  that  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  on  February  1, 1993  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
Fifth  Revised  Volume  No.  1,  six  copies 
of  the  tariff  sheets  listed  on  Appendix 
A  and  Appendix  B  to  the  filing,  which 
reflect  an  out-of-cycle  PGA  rate 
increase. 

The  proposed  effective  date  of  these 
revised  tariff  sheets  is  February  1, 1993. 

Texas  Eastern  states  that  as  a  resuh  of 
the  Commission's  August  31,  1992, 
termination,  effective  November  1, 

1992.  of  Texas  Eastern's  Gas  Supply 
Inventory  Reservation  Charge  ("GSIRC  ") 
in  light  of  Order  No.  636,  Texas  Eastern 
has  no  mechanism  other  than  the  PGA 
currently  in  place  to  recover  gas  supply 
costs  attributable  to  contracts  entered 
into  in  order  to  meet  its  customer 
demand,  and  Texas  Eastern's  customers 
no  longer  have  any  economic  incentive 
to  purchase  gas  bom  Texas  Eastern. 
Consequently,  Texas  Eastern  states  that 
its  sales  have  plummeted,  and  that  the 
decline  in  sales  directly  impacts  Texas 
Eastern's  WACOG. 

Texas  Eastern  states  that  the  change 
proposed  in  this  out-of-cycle  PGA  filing 
is  a  demand  sales  rate  decrease  of 
$0.078/dth  and  a  commodity  sales  rate 
increase  of  $6.8308/dth.  The  proposed 
sales  rate  changes  are  based  upon  the 
change  in  Texas  Eastern's  projected  unit 
cost  of  purchased  gas  for  the  period 
February  1, 1993  through  March  31, 

1993,  since  Texas  Eastern  anticipates 
that  the  implementation  of  Order  No. 
636  will  be  effective  on  April  1. 1993. 
on  Texas  Eastern's  system.  The  demand 
decrease  is  due  to  reduced  demand 
charges  from  ProGas.  The  commodity 
increase  is  necessitated  by  the 
continued  deterioration  of  Texas 
Eastern's  sales  as  a  result  of  the 
Commission's  elimination  of  Texas 
Eastern  GSIRC  in  Ught  of  Order  No.  636. 
The  continued  slide  in  sales  has 
increased  the  proportion  of  "must-take  " 
gas  as  a  percentage  of  total  purchases. 
Since  "must  take"  gas  is,  generally, 
higher  priced  Texas  Eastern's  WACOG 
has  increased  as  a  result.  Texas  Eastern 
states  that  it  has  noted  in  its  PGA  filings 


of  December  31, 1992,  in  Docket  Nos. 
TA93-1-17-001  and  TQ93-3-17, 
January  7, 1993,  in  Docket  No.  TF93-3- 
17  and  January  8,  1993,  in  Docket  No. 
TQ93-4-17,  that  short  term  and  long 
term  efforts  to  secure  gas  supplies  at  the 
lowest  reasonable  cost  consistent  with 
contractual  obligations  and  security  of 
supply  for  the  customers  cannot  offset 
the  continuing  WACOG  increase  caused 
by  the  loss  of  sales,  and  that  only 
increased  purchases  of  gas  from  Texas 
Eastern  can  reverse  this  trend. 

Texas  Eastern  notes  in  coimection 
with  this  filing  that  on  January  26. 1993, 
it  filed  a  motion  requesting  that  the 
Commission  continue  in  effect  the  PGA 
rates  approved  effective  January  8, 1993, 
and  that  the  Commission  not  place  in 
effect  Texas  Eastern's  annual  or 
substitute  annual  PGA  in  Docket  Nos. 
TA93-1-17  and  TQ93-3-17  or  Its  out- 
of-cycle  fihng  in  Docket  No.  TQ93-4- 
17,  subject  to  being  permitted  to  include 
the  unrecovered  gas  costs  in  Account 
No.  191  for  recovery  in  accordance  with 
Order  No.  636.  Texas  Eastern  states  that 
its  January  26  request  is  in  accord  with 
the  Commission's  invitation  in  Order 
No.  636  B  to  develop  creative 
approaches  for  dealing  with  Account 
No.  191  and  also  recognizes  the  very 
short  time  fi^me  prior  to 
implementation  of  Order  No.  636  on  its 
system.  Texas  Eastern  states  that  if  its 
January  26  motion  is  granted  on  terms 
requested  by  Texas  Eastern,  it  will 
withdraw  the  instant  filing. 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  served  on  all 
Authorized  Purchasers  of  Natural  Gas 
from  Texas  Eastern  and  appUcable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
February  10. 1993.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  a  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Loi«  D.  Cashell, 
Secretary. 

IFR  Doc.  93-3083  Filed  2-«-93; 845 am) 
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IDockat  No.  RP9»-34-001] 

Transwestem  PfpeOne  Co.; 
Compliance  Rilng 

February  3, 1993. 

Take  notice  that  Transwestem 
Pipeline  Company  ("Transwestem")  on 
January  29. 1993  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume,  No.  1.  the  following 
tariff  sheets: 

Effective  January  t,  1993 

Substitute  63rd  Revised  Sheet  No.  6 
Sul>stitute  9th  Revised  Sheet  Na  6C 
Substitute  Original  Sheet  No.  6D 
Substitute  7th  Revised  Sheet  No.  29A 
Substitute  4th  Revised  Sheet  No.  SIA 
Substitute  2nd  Revised  Sheet  No.  93 

Transwestem  states  that  the  tariff 
sheets  referenced  above  with  an 
effective  date  of  January  1,  1993  are 
being  filed  to  comply  with  the 
Commission's  Order  issued  December 
31. 1992  in  Docket  No.  RP93-34-000. 
The  Order  required  Transwestem  to 
refile  revised  tariff  sheets  within  thirty 
(30)  days  to  remove  the  restriction  on  a 
firm  shipper's  use  of  alternate  receipt 
and  dehvery  points  not  within  the  same 
zone  as  a  shipper's  primary  points,  to 
eliminate  the  Income  Tax  Tracker,  and 
to  make  typographical  corrections.  In 
addition,  the  Order  required 
Transwestem  to  refile  to  revise  its  rates 
to  reflect  the  removal  of  any  costs 
associated  with  facilities  which  has  not 
been  placed  in  service  as  of  Decembw 
31, 1992.  Fhirsuant  to  the  Commission's 
Order,  Transwestem  submitted  the 
instant  filing. 

Transwestem  requests  waiver  of  any 
Commission  Regulation  and  its  tariff 
provisions  as  may  be  required  to  allow 
the  tariff  sheets  referenced  above  to 
become  effective  on  January  1, 1993. 

Transwestem  states  that  copies  of  the 
filing  were  served  on  its  jurisdictional 
customers,  interested  state 
commissions,  and  all  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  February  10, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 


on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Caahell, 

Secretary. 

|FR  Doc  93-3084  Filed  2-«-«3: 8:45  am] 

MJJNO  CODE  SriT-OI-M 


(Ooctot  No.  RP92-16S-011] 

TrunUlfM  Gaa  Co^  Interim  Settlement 
Rete  niing 

February  3, 1993. 

Take  notice  that  on  January  25, 1993, 
Trunkline  Gas  Company  (Trunkhne) 
tendered  for  filing  the  revised  tariff 
sheets  to  its  FERC  Gas  Tariff.  Original 
Volume  No.  1  and  Volume  No.  2,  as  set 
forth  in  Appendices  A  and  B  to  the 
filing,  to  be  effective  February  1, 1993. 
Trunkline  states  that  this  fiUng  is  in 
comphance  with  the  Stipulation  and 
Agreement  also  filed  January  25. 1993  in 
this  proceeding.  Tmrikline  states  that  a 
condition  for  the  effectiveness  of  these 
tariff  sheets  is  that  the  Commission's 
order  authorizes  Trunkline: 

(i)  To  reinstitute  the  Docket  No. 
RP92-165-OO0  rates  and  charges 
(including  fuel  reimbursement)  which 
were  permitted  to  become  effective  in 
this  proceeding  prior  to  this  Stipulation, 
albeit  subject  to  refund,  as  adjusted  for 
subsequent  PGA  or  similar  revisions,  if 
the  Stipulation  does  not  become 
effective;  and 

(ii)  For  each  Rate  Schedule  under 
which  a  customer  received  service,  to 
recover  from  each  customer  the 
revenues  which  the  customer  would 
have  provided  to  Trunkline  had  it  been 
charged  the  just  and  reasonable  rates 
which  the  Commission  determines  Cor 
the  services  such  customer  received, 
rather  than  the  amounts  which  it  was 
charged  under  the  Interim  Settlement 
Rates.  In  such  event 

(A)  To  the  extent  necessary  to  recover 
such  revenues,  Trunkline  shall  be 
permitted  to  retain  all  or  any  portion  of 
the  refunds  to  which  the  customer 
otherwise  would  have  become  entitled 
for  services  provided  during  the 
effectiveness  of  rates  in  Docket  No. 
RP92-165-000,  and  if  such  amounts 
shall  not  be  sufficient  to  recover  such 
revenues,  during  the  effectiveness  of 
rates  in  Docket  Nos.  RP89-160-000,  et 
al.  The  retention  of  such  amounts  by 
Trunkline  shall  be  reflected  in  and  shall 
be  a  part  of  Tnmkline's  final  calculation 
of  refunds  in  this  proceeding.  Refunds 
retained  for  service  to  a  customer  under 
one  Rate  Schedule  shall  no^  be  applied 
to  offset  or  reduce  an  underreoovery  for 
the  customer  for  service  under  another 
Rate  Schedule. 


(B)  To  the  extent  there  is  any 
insufficiency  in  the  amount  recovered 
from  a  customer  by  such  means. 
Trunkline  is  to  be  permitted  to 
surcharge  any  or  all  of  the  Docket  Na 
RP92-165-000  rates  apphcable  to 
service  to  sudi  a  customer  so  long  as  the 
applicable  base  tariff  rate  and  the 
amount  of  the  8iut:haige  do  not  exceed 
the  base  rates  which  became  effective  in 
this  proceeding  prior  to  this  Stipulation, 
albeit  subject  to  refund.  Surcharges 
assessed  for  service  to  a  customer  under 
one  Rate  Schedule  are  not  to  be  used  to 
offset  or  reduce  an  underreoovery  to 
such  customer  under  another  Rate 
Schedule. 

(iii)  The  foregoing  conditions  that 
they  will  not  impair  a  negotiated 
discoimted  rate. 

Trunkline  states  that  it  has  served  a 
copy  of  the  filing  on  its  jurisdictional 
customers,  interested  state  commissions 
and  parties  to  the  proceeding  in  the 
above-referenced  docket  number. 

Any  person  desiring  to  protest  said 
filing  shoidd  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE., 
Washington.  DC  20426,  in  accordance 
with  RiJe  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  Febmary  10, 1993. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Casliell, 
Secretary. 

IFR  Doc.  93-3085  Filed  2-8-93;  8:45  am] 
BiLUNQ  cooe  STir-et-ii 


Weatem  Area  Power  Administration 

Floodplaln/Wetland  Involvement  for 
the  Summit-Walertown  115-Kilovolt 
Transmission  Une  RetHiild  Project 

agency:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  floodplain  and 


wetland  involvement. 


SUMMARY:  DOE  proposes  to  rebuild  a 
high  115-kilovolt  (kV)  transmission  line 
in  floodplains  and  wetlands  in  Robwts, 
Grant,  and  Coddington  Counties.  South 
Dakota.  In  accordance  with  10  CFR  part 
1022,  DOE  will  prepare  a  floodplain  and 
wetlands  assessment  and  will  perfwm 
this  proposed  action  in  a  manner  so  as 
to  avoid  or  minimize  potential  harm  to 
or  within  the  aSaclad  floodplain  and 
wetlands. 


DATES:  Public  conunent*  or  cuggesticms 
concerning  the  floodplain  involvement 
of  Western  Area  Power  Administratian's 
(Western)  proposed  action  are  Invited. 
Written  comments  are  due  no  later  than 
February  24, 1993. 

A0IME8SS8:  Comments  or  suggestions 
should  be  sent  to:  Mr.  )im  Daviee,  Area 
Manager,  Billings  Area  Office.  Western 
Area  Power  Administration.  2525 
Fourth  Avenue  North.  P.O.  Box  35800, 
Billings.  MT  59107-5800.  (406)  657- 
6532. 
FOR  RNITHCR  MRMMATKM  ON  THIS 

Pftoposio  ACTION,  contact: 

Mr.  Ted  Anderson,  Environmental 

Specialist,  Billings  Area  Office,  Western 

Area  Poiver  Administration,  2525 

Fourth  Avenue  North.  P.O.  Box  35800, 

Billings,  MT  59107-5800.  (406)  657- 

6575. 

fOR  furtmeu  mformation  on  general 

OOE  ENWWNMENTAL  REVKW 
RFQHWFMEMT8,  CONTACT:  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Oversight,  EH-25,  U.S.  Department  of 
Energy,  l(KX)  Independence  Avenue 
SW.,  Washington,  DC  20585.  (202)  586- 
4600  or  (800)  472-2756. 
StJPPLEMENTARV  MFORMATION:  Western  is 
proposing  to  rebuild  the  existing  115- 
kV  Summit-Watertown  Transmission 
Line.  The  hne  which  would  be  rebuilt 
in  Roberts,  Grant,  and  Coddington 
Counties,  South  Dakota,  is 
approximately  30-miles  long  and 
extends  from  the  Summit  Substation  to 
the  Watertown  Substation.  Western  has 
determined  that  this  proposed  project 
would  involve  activities  within  a 
floodplain  area.  Approximately  77 
percent  of  the  proposed  project  area  has 
been  mapped  by  the  FedWal  Emergency 
Management  Agency  (FEMA). 
According  to  FEMA  maps,  about  7 
percent  of  the  existing  transmission  Hne 
in  the  mapped  area  lies  within 
identified  100-yeer  floodplains. 
Additionally,  several  palustrine  and 
riverine  wetlands  may  be  spanned  by 
the  proposed  action,  hi  acrordance  with 
DOE  regulations  for  compliance  writh 
floodplain  and  wetlands  environmental 
review  requirements  at  10  CFR  part 
1022,  DOE  will  prepare  a  floodplain  and 
wetlands  assessment  for  the  proposed 
action. 

A  floodplain  and  wetlands  assessment 
mil  be  part  of  the  environmental 
assessment  (EA)  which  Western  is 
preparing  f(n-  the  nroposed  project  in 
accordance  with  tne  National 
Environmental  Policy  Act.  The 
floodplain  statement  of  findings  will  be 
included  in  any  finding  of  no  significant 
impact  that  is  issued  fdlowing  the 
completion  of  the  EA  or  inchided  in  a 
final  EIS,  as  appropriate. 


Inued  at  Golden.  CO.  )anaaiy  28, 1993. 
WilUaaiH.a^M. 
Admini$trator. 

(PR  Doc  93-3091  Piled  2-8-03;  8:4S  am) 
■UJNO  COOK  stso-ai-M 


ENVIROr4MENTAL  PROTECTION 
AGENCY 

[FRL-4567-«] 

Agency  Information  Coltoctlon 
ActhmiM  Undar  0MB  R«vi«w 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

StMlMARY:  In  compliance  with  the 
Paperworic  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden;  where  appropriate,  it 
includes  the  actual  data  collec^on 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  March  11, 1993. 
FOR  FURTHER  MFORMATION  OR  TO  OBTAM 
A  COPY  OF  TMS  ICR,  CONTACT.  Ms.  Sandy 
Farmer  at  EPA,  (202)  260-2740. 
SUPPLEMENTARY  information: 

Office  of  Air  and  Radiation 

Title:  New  Source  Performance 
Standards  (NSPS)  for  Petroleum 
Refineries  (Subpart  J)-Reporting  and 
Recordkeeping  Requirements  (Q'A  ICR 
No.  1054.05;  0MB  No.  2060-0022).  This 
is  a  request  for  renewal  of  a  currently 
approved  information  collection.  This 
request  consolidates  all  burden 
estimates  for  Subpart  J,  so  that  the 
information  requirements  for  Fluid 
Catalytic  Cracking  Unit  Regenerators 
that  were  approved  separately  under 
0MB  No.  2060-0180  (EPA  ICR  No. 
1164)  are  now  included  in  this  renewal. 

Abstract:  Owners  or  operators  of 
petroleiun  refineries  must  provide  EPA. 
or  the  delegated  State  regulatory 
authority,  %vith  one-time  notifications 
and  reports,  and  must  keep  records,  as 
required  of  all  £acilities  suoject  to  the 
general  NSPS  requirements.  In  addition, 
radlities  subject  to  this  subpart  must 
install  a  continuous  monitoring  system 
(CMS)  and  must  notify  EPA  or  the  state 
regulatory  authority  of  the  date  upon 
which  d«nonstratian  of  the  CMS 
performance  commences.  Owners  or 
operators  must  report  all  periods  of 
emissions  in  excess  of  the  standard.  The 
notifications  and  reports  enable  EPA  or 


the  delegated  authority  to  determine 
that  best  demonstrated  technology  is 
installed  and  properly  operated  and 
maintained  and  to  schedule  inspections. 

Burden  Statement:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  S 
hours  per  response  for  reporting,  and 
87.5  hours  per  recordkeeper  annually. 
This  estimate  includes  the  time  needed 
to  review  instructians,  search  existing 
data  sources,  gather  the  data  needed  and 
review  the  collection  of  informaticHi. 

Respondents:  Owners  or  operators  of 
petroleum  refineries. 

Estimated  Number  of  Respondents: 
146. 

Estimated  Number  of  Responses  per 
Respondent:  7. 

Estimated  Total  Annual  Burden  on 
Respondents:  18,103  hours. 

Frequency  of  Collection:  Quarterly 
with  excess  emissions,  and 
semiannually  with  no  excess  emissions. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burdoi,  to: 
Ms.  Sandy  Fanner,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (PM-223Y),  401  M  Street, 

SW.,Wa8hington,  DC  20460. 

and 

Mr.  Chris  Wolz,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Afbirs,  725  17th  Street, 
NW.,  Washington,  DC,  20503. 

Dated:  January  28, 1993. 
Paul  Lapsky, 

Directm:  Regulatory  hSanagement  DMsion. 
iFR  Doc  93-2997  Filed  2-8-93;  8-.45  ami 
BtLUNCk  cooe  I 


[Fm.-4S57-6] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


r:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C  3501  et  seqj,  this  notice 
announces  the  Office  of  Management 
and  Budget's  (OMB)  res{>onse8  to 
Agency  PRA  clearance  requests. 
FOR  FURTHER  MFORMATION  CONTACT: 
Sandy  Farmer  at  (202)2740. 
SUPPLEMENTARY  MFORMATION: 

OMB  Responses  to  Agency  PRA 
Clearance  Requests 

QMB  Approvals 

EPA  ICR  No.0586.06:  Toxic 
Substances  Control  Act  (TSCA)  section 
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8(A)  Preliminary  Assessment 
Information  Rule  (PAIR);  was  approved 
11/13/92;  0MB  No.  2070-0054;  expires 
11/30/94. 

EPA  ICR  No.  1442.03;  Land  Disposal 
Restrictions;  was  approved  11/25/92; 
OMB  No.  2050-0085;  expires  11/30/95. 

EPA  ICR  No.  1621.01;  Survey  of 
Consumer  and  Commercial  Product 
Manufacturers  under  section  183(E)  of 
the  Clean  Air  Act;  was  approved  12/03/ 
92;  OMB  No.  2060-0248;  expires  07/31/ 

93. 

EPA  ICR  No.  1500.02;  National 
Estuary  Program;  was  approved  12/14/ 
92;  OMB  No.  2040-0138;  expires  12/31/ 
95. 

EPA  ICR  No.  0746.02;  New  Source 
Performance  Standards  for  Caldners 
and  Ehyers  in  Mineral  Industries, 
Reporting  and  Recordkeeping;  was 
approved  12/14/92;  OMB  No.  2060- 
0251;  expires  12/31/95. 

EPA  ICR  No.  1069.04;  Standards  of 
Performance  for  Iron  and  Steel  Plants 
(Basic  Oxygen  Process  Furnaces) — NSPS 
Subpart  N,  NA;  was  approved  12/14/92; 
OMB  No.  2060-0029:  expires  12/31/95. 

EPA  ICR  No.  0292.04;  President's 
Environmental  Youth  Awards  Program; 
was  approved  12/16/92;  OMB  No.  2090- 
0007;  expires  12/31/95. 

EPA  ICR  No.  1286.03;  Used  Oil 
Management  Standards;  was  approved 
12/21/92;  OMB  No.  2050-0124;  expires 
12/31/95.EPA  ICR  No.  1246.03; 
Reporting  and  Recordkeeping  for 
Asoestos  Abatement  Worker  Protection; 
was  approved  12/28/92;  OMB  No.  2070- 
0072;  expires  12/31/95. 

EPA  ICR  No.  1365.02;  Asbestos- 
Containing  Materials  in  Schools  Rule; 
was  approved  12/28/92;  OMB  No.  2070- 
0091;  expires  12/31/94. 

OMB  Disapproval 

EPA  ICR  No.  1620.01;  Data 
Acqiiisition  for  List  3  Inert  Ingredients; 
was  disapproved  12/01/92. 

OMB  Extensions  of  Expiration  Dates 

EPA  ICR  No.  1560;  National  Water 
Quality  Inventory  Reports  and 
Identification  of  Water  Quality  Limited 
Waters;  OMB  No.  2040-0071;  expiration 
date  extended  to  02/28/93. 

EPA  ICR  No.  0982;  Standards  of 
Performance  for  New  Stationary  Sources 
Metallic  Mineral  Processing  Plants 
(NSPS  Subpart  LL);  OMB  No.  206O- 
0016;  expiration  date  extended  to  03/31/ 
93. 

EPA  ICR  No.  0922;  DaU  Call-In/ 
Special  Review  Chemicals  and  Generic 
Data  Program;  OMB  No  2070-0057; 
expiration  date  extended  to  03/31/93. 

EPA  ICR  No  1504;  Phases  4  and  5  of 
the  Pesticide  Registration  Process;  OMB 
No.  2070-0107;  expiraticm  date 
extended  to  03/31/93. 


EPA  ICR  No.  1080;  National  Emission 
Standards  for  Hazardous  Air  Pollutants, 
Amendment  to  Benzene  Rule  for  Coke 
By-Product  Recovery  Plants;  OMB  No. 
2060-0185;  expiration  date  extended  to 
03/31/93. 

EPA  ICR  No.  1188;  Significant  New 
Use  Rules  for  Existing  Chemicals;  OMB 
No.  2070-0038;  expiration  date 
extended  to  05/31/93. 

Dated:  January  28, 1993. 

PanlLap«l0jr, 

Director.  Regulatory  Management  Division. 
(FR  Doc.  93-2998  Filed  2-«-«3: 8:45  am] 
■UMOCOoe 


[AMS-fRL-4592-«] 

Air  PoHutlon  Control:  Motor  VeMcle 
Emission  Factors— Notice  of  Model 
Avallal>illty 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice  of  availability  of  revised 

highway  motor  vehicle  emission  factor 

model.    

SUMMARY:  Section  130  of  the  Clean  Air 
Act  Amendments  of  1990  required  EPA 
to  review,  and  if  necessary,  revise  the 
emission  factors  used  to  estimate 
emissions  of  volatile  organic 
compoimds  (VOC),  carbon  monoxide 
(CO),  and  oxides  of  nitrogen  (NOx)  from 
area  and  mobile  sources.  In  November 
1991,  EPA  released  the  MOBILE4.1 
highway  vehicle  emission  factor  model, 
which  fulfilled  this  reouirement  and 
was  used  by  States  and  others  with  the 
responsibility  for  preparing  1990  base 
year  emission  inventories.  The 
MOBILE4.1  model  was  designed  to 
provide  the  most  accurate  possible 
emission  factors  for  calendar  year  1990, 
and  did  not  include  many  of  the 
provisions  of  the  1990  Clean  Air  Act 
Amendments  affecting  vehicles  and 
fuels  in  future  years.  Today's  notice 
announces  the  completion  and 
availability  of  another  update  to  the 
highway  vehicle  emission  factor  model, 
MOBILES,  which  includes  those 
provisions  of  the  Act  not  included  in 
M0BILE4.1.  MOBILE5  will  be  the 
model  used  by  States  and  others  to 
develop  projeiction  per  year  (future) 
emission  inventories  under  the  Act. 
DATES:  M0BILE5  was  completed  on 
December  4, 1992.  This  date  appears  on 
and  in  all  copies  of  the  program 
distributed  by  EPA. 
FOR  FURTHER  MFORMATKM  CONTACT. 
Air  (^lality  Analysis  Branch,  Emission 
Planning  and  Strategies  Division,  Office 
of  Mobile  Sources,  National  Vehicles 
and  Fuel  Emissions  Laboratory,  2565 


Plymouth  Road,  Ann  Arbor,  MI  4810.'^ 
Telephone:  (313)  668-4325. 
SUPPLEMENTARY  MFORMATION:  Section 
130  of  the  Clean  Air  Act  (CAA).  as 
amended  by  the  CAA  Amendments  of 
1990,  requires  EPA  to  "review  and,  if 
necessary,  revise  the  *  *  *  emission 
factors  used  *  *  *  to  estimate  the 
quantity  of  emissions  of  carbon 
monoxide,  volatile  organic  compounds, 
and  oxides  of  nitrogen  from  sources  of 
such  air  pollutants  •  •  •  including 
mobile  sources."  EPA's  estimates  of 
highway  vehicle  emission  factors  are 
developed  using  a  program  which 
calculates  emission  factors  for  eight 
types  of  highway  vehicles  over  a  range 
of  user-specified  conditions  (e.g., 
average  speed,  ambient  tem[>erature). 
The  previous  version  of  this  model, 
MOBILE4.1,  was  released  in  final  form 
in  November  1991.  This  notice 
announces  completion  of  EPA's  second 
review  and  revision  of  the  model  since 
the  passage  of  the  1990  CAA 
Amendments.  The  model  revision, 
M0BILE5,  is  now  available  for  use. 
The  MOBILE4.1  emission  factor 
model  was  used  by  States  and  other 
government  units  to  develop  base  year 
(1990)  emission  inventories  for  all 
ozone  and/or  CO  nonattainment  areas. 
These  base  year  emission  inventories 
were  due  to  be  submitted  to  EPA  by 
November  15, 1992.  As  discussed  in  the 
notice  of  availability  of  the  previous 
version  of  the  model  (56  FR  42053, 
August  26, 1992),  MOBILE4.1  included 
all  of  the  model  revisions  believed  to  be 
of  critical  importance  to  the 
development  of  the  most  accurate 

Eossible  1990  emission  factors,  and 
ence  inventories,  but  did  not  include 
all  of  the  new  vehicle  and  fuel 
requirements  of  the  1990  CAA 
Amendments.  Such  requirements 
affecting  CO  emissions,  however,  were 
included  in  MOBILE4.1  due  to  the 
accelerated  schedule  imposed  on  CO 
nonattainment  areas  (relative  to  ozone 
nonattainment  areas)  for  development 
and  submission  to  EPA  of  attainment 
demonstrations,  which  include  future 
year  projected  emission  inventories. 
Thus,  the  Federal  Tier  1  exhaust 
emission  standard  for  CO,  and  the  cold 
temperature  CO  standard,  were 
included  in  MOBILE4.1,  while 
modeling  of  other  Tier  1  tailpipe 
standards  and  other  provisions  of  the 
Act  affecting  vehicles  and  fuels  were 
deferred  until  MOBILE5. 

As  is  generally  true  when  the  MOBILE 
model  is  updated,  there  have  been  a 
number  of  revisions  to  the  emission 
facton  beyond  those  resulting  from 
modeling  of  future  vehicle  and  fuel 
requirements.  Periiaps  most 
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significantiy.  the  basic  •mission  rate 
equations  (BERs)  used  to  describe 
emis^cms  of  each  pollutant  from  eadi 
vehicle  type/emis^on  control 
technology  combination  have  been 
revised  on  the  basis  of  data  obtained 
from  IM240  testing.  The  results  of  this 
testing,  which  provides  EPA  with  vastly 
larger  sample  sizes  than  are  possible  in 
the  more  conventional  emission  factor 
data  collection  program,  have  resulted 
in  revisions  to  the  BERs  for  all 
pollutants  for  all  1981  and  later  model 
year  light-duty  vehicles  and  li^t-duty 
trucks.  The  new  BERs  reflect  that  in-use 
emissions  deterioration  (increase  in 
emissions  with  increasing  age/odometer 
mileage  of  the  vehicle)  is  greater  than 
was  assumed  in  earlier  versions  of  the 
model,  and  thus  show  higher  emissions. 

The  IM240  testing  program  also 
provides  EPA  with  data  on  the  in-use 
rates  of  failure  of  vehicles  to  pass         ^ 
functional  tests  (purge  and  pressure 
checks)  of  the  evaporative  emission 
control  system,  and  on  the  emission 
levels  associated  with  failure  to  pass 
one  or  both  of  these  tests.  The  resulting 
data  have  allowed  the  evaporative 
emission  factors  for  li^t-duty  vehicles 
and  li^t-duty  trucks  to  be  revised  to 
reflect  the  otwerved  rates  of  failure  on 
these  tests,  and  these  revisions  are  also 
incorporated  into  MOBILES. 

While  not  exhaustive,  the  more 
significant  of  the  revisions  to  MOBILES 
(relative  to  MOBILE4.1)  are  listed 
below: 

•  The  basic  emission  rate  equations 
for  all  three  pollutants,  for  all  1981  and 
later  model  year  light-duty  vehicles  and 
light-duty  trucks,  have  been  revised  on 
the  basis  of  data  collected  from  IM240 
testing. 

•  loe  evaporative  emission  rates  for 
1981  and  later  model  year  light-duty 
vehicles  and  light-duty  trucks  have  also 
been  revised  on  the  basis  of  data 
collected  from  IM240  testing,  to  reflect 
the  in-use  rates  of  failure  on  functional 
(purge  and  pressure)  tests  of  evaporative 
emission  control  systems,  and  the 
emission  levels  associated  with  failure 
to  pass  one  or  both  of  these  tests. 

•  The  impact  of  oxygenated  hiels  on 
exhaust  and  evaporative  hydrocarbon 
emissions  is  included  in  the  model 
(M0BILE4.1  included  only  the  effects 
on  exhaust  carbon  monoxide 
emissions). 

•  The  Federal  Tier  1  exhaust 
emission  standards  for  all  pollutants  are 
included  in  the  model  (as  noted  above, 
MOBILE4.1  contained  only  the  CO 
standards). 

•  The  ability  to  model  the  effects  of 
reformulated  gasoline,  which  is 
mandated  by  the  Act  for  the  most  severe 
ozone  nonattainment  areas  and  may  be 


"opted  into"  by  other  areas,  is  included 
in  the  model. 

•  The  ability  to  model  the  effects  of 
participation  in  the  California  low- 
emitting  vehicle  (LEV)  program, 
including  transitional  and  zero-emitting 
vehicles,  has  been  included  in  the 
modeL 

•  The  speed  correction  factors  for 
1981  and  later  model  year  light-duty 
v^icles  and  light-duty  trucks  have  been 
updated  over  the  mid  and  high  ranges 
of  average  speed  (19.6-65  mph). 

•  The  annual  mileage  accumulation 
rates  for  most  vehicle  types  have  been 
updated,  as  have  the  registration 
distributions  by  age  applied  to  truck 
categories. 

•  The  option  to  have  emission  factors 
calculated  as  of  July  1  of  a  given  year 
has  been  added  to  the  model 
(M0BILE4.1  only  calculated  emission 
factors  as  of  January  1). 

Additional  information  on  the 
revisions  that  have  been  made  to  the 
MOBILE  model  is  provided  in  the 
documentation.  One  resuh  of  these  and 
other  revisions  to  the  MOBILE  model  is 
that  the  emission  factors  calculated  ftx 
calendar  year  1990  using  MOBILES  are 
different  from  those  calculated  using 
M0BILE4.1. 

MOBILES  is  available  for  three 
computer  platforms:  mainframe,  IBM 
(and  clone)  PCs,  and  Macintosh  desktop 
computers.  The  user  document 
provided  is  applicable  for  all  three 
cases.  Copies  of  the  model  were 
supplied  to  all  EPA  Regional  Offices  for 
distribution  to  State,  local,  and  regional 
government  agencies  with  responsibility 
for  preparing  emission  inventories  for 
submission  to  EPA.  MOBILES  was 
installed  on  the  Technology  Transfer 
Network  (TTN)  computer  bulletin  board 
system  (BBS),  maintained  by  EPA's 
Office  of  Air  Quality  Planning  and 
Standards  (OAQPS),  and  is  available 
there  to  all  interested  free  of  charge.  The 
model  and  related  files  (documentation, 
example  input  and  output  files)  are 
available  from  the  Technology  Transfer 
Network  (TTN)  computer  bulletin  board 
system  pBS)  maintained  by  EPA's 
Office  of  Air  Quality  Planning  and 
Standards  (OAQPS)  in  North  Carolina. 
There  is  no  charge  for  access  to  the  BBS, 
provided  that  one  is  a  registered  user. 
To  become  a  registered  user,  contact 
OAQPS  at  (919)  S41-5384.  The 
MOBILES  model  also  will  be  made 
available  through  the  National 
Technical  Information  Service  (NTIS) 
within  six  to  eight  iveeks  of  this  notice. 

With  the  release  of  MOBILES, 
MOBILE4.1  should  be  considered 
superseded.  At  this  time,  EPA  does  not 
anticipate  further  official  releases  of 


updated  veraioos  of  the  MCWILE  model 
for  the  next  24  to  36  months. 

Dated:  Februaiy  j  1983. 

MkhMl  H.  Shapti^ 

Acting  Assistant  Administrator  far  Air  and 
Radiation. 

(FR  Doc  93-3068  FU«d  2-»-93;  8:45  un| 


Office  of  ExpkMvtory  R— earch; 
Experimental  Program  To  Stimulate 
Competitive  Research  (EPSCoR) 

AGENCY:  U.&  Environmental  Protection 
Agency 

ACnON:  Request  for  Applications  (RFA), 
OER/EPSCoR-03. 

SUMMARY:  The  Office  of  Exploratory 
Research  (OER)  of  the  Environmental 
Protecticm  Agency  (EPA),  in  supporting 
academic  research  in  the  areas  of 
environmental  science  and  engineering 
(S&E),  announces  interest  in  receiving 
special  research-grant-assistance 
applications  for  support  of  an 
Experimental  Program  to  Stimulate 
Competitive  Research  (EPSCoR).  Only 
those  previously  chosen  by  the  National 
Science  Foundaticm  (NSF)  for 
participation  in  the  EPSCoR  program  are 
eligible  to  request  support  for  these 
special  research  grants  to  improve  and 
ffiihance  nationally  competitive 
environmental  research  programs 
conducted  by  academic  institutions 
within  their  State.  Approximately  $0.8 
million  will  be  available  for  grant 
awards  under  the  EPA/EPSCoR  program 
in  Fiscal  Year  1993  for  research  in 
environmentally  related  S&E 
disciplines. 

DATES:  Hie  original  and  fifteen  copies  of 
the  application  must  be  received  no 
later  than  4:30  p.m..  Eastern  local  time 
April  30,  1993.  No  electronic 
submissions  of  formal  applications  will 
be  accepted. 

ADDRESSES:  The  applications  must  be 
sent  to  Research  Grants  Staff,  Attention: 
OER/EPSCoR-93,  Office  of  Exploratory 
Research  (RD-67S),  Office  of  Research 
and  Development,  U.S.  Environmental 
Protection  Agency.  401  M  Street.  SW., 
Washington,  DC  20460.  The  phone 
number  is  (202)  260-7443. 

Application  kits  may  be  obtained 
frt)m:  Grants  Operations  Branch  (PM- 
216F),  U.S.  Environmental  Protection 
Agency,  401  M  Street  SW.,  Washington, 
DC  20460.  The  phone  number  is  (202) 
260-9266. 

FOR  FURTHER  MFORMATKM  CONTACT:  Dr. 
Deran  Paahayan.  Research  Grants  Staff, 
Office  of  Exploratory  Research  (RI>- 
67S).  Office  of  Research  and 
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Development,  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460.  The  phone 
number  is  (202)  260-2606. 

I.  Backgroniid 

In  Fiscal  Year  1993,  EPA  will  be 
implementing  a  second-phase  research 
EPSCoR  program  with  a  total  funding  of 
$0.8  million.  Selection  for  awards  will 
be  made  from  a  merit-based  competition 
for  special  research  grants.  Eligibility  for 
these  special  research  grants  will  be 
restricted  to  the  designated  NSF/ 
EPSCoR  statewide  committees  for  the 
following  States  and  Commonwealth: 
Alabama,  Arkansas,  Idaho,  Kansas, 
Kentucky.  Louisiana,  Maine, 
Mississippi,  Montana,  Nebraska, 
Nevada.  North  Dakota,  Oklahoma.  South 
Carolina,  South  Dakota,  Vermont,  West 
Virginia,  Wyoming,  and  the 
Commonwealth  of  Puerto  Rico.  The 
major  EPA/EPSCoR  program  goals  are  to 
improve  the  quality  of  the 
environmental  S&E  research  and 
researchers  at  academic  institutions 
within  these  States  and  to  create  lasting 
improvements  in  the  State's  scientific 
and  technical  infrastructure  through 
increased  funding  for  environmental 
research,  education,  and  related 
activities. 

n.  Scope 

In  Fiscal  Year  1991,  EPA  awarded  the 
nineteen  EPSCoR  participants  plaiming 
grants  to  prepare  comprehensive  six' 
year  environmental  research  and  human 
resource  development  plans.  The 
purpose  of  the  planning  grants  was  to 
help  the  States  assess  existing 
weaknesses  and  strengths  in 
environmental  research  areas  and 
design  strategies  for  promoting  and 
enhancing  their  environmental  S&E 
research  programs.  The  results  of  this 
planning  effort  should  be  used  in 
preparing  these  EPSCoR  research  grant 
proposals.  Each  State  committee  may 
submit  only  one  application,  requesting 
from  EPA  a  maximum  of  $200,000  per  , 
year  not  to  exceed  3  years.  The 
application  must  include  a  minimum 
cost  share  of  50  percent  of  the  total 
project  from  non-Federal  sources.  EPA 
encourages  the  States  to  provide  more 
than  the  minimum  non-Federal  match  if 
the  additional  money  will  enhance  the 
capability  of  their  academic  institutions 
to  increase  their  national 
competitiveness. 

A  complete  EPA/EPSCoR  proposal 
will  consist  of  two  parts:  (I)  A  Strategic 
Improvement  Plan  (SIP)  to  enhance 
academic  research  competitiveness  and 
(II)  individual  S&E  environmental 
research  (SEERs)  projects.  Part  (I),  SIP 


projects,  and  Part  (II),  SEER  projects,  are 
described  in  greater  detail  below: 

Part  I:  Strategic  Improvement  Plan 

In  Part  I  of  the  application,  the  SIP 
will  include  a  narrative  description  of 
the  following:  (1)  The  State's  strategic 
plan  to  increase  the  abiUty  of  its 
academic  institutions  to  compete 
successfully  for  Federal  resources  to 
conduct  envirormaental  SAE  research; 
(2)  the  proposed  SIP  goals  and  activities 
and  a  timetable  for  achieving  them;  (3) 
the  rationale  for  selecting  specific  STP 
activities  and  the  relationship  of  them  to 
State  and  academic  goals;  (4)  the  nature 
and  extent  of  expected  improvements; 
(5)  a  plan  for  monitoring  and  assessing 
program 'achievements;  (6)  a  brief 
description  and  rationale  of  the 
proposed  SEER  projects;  and  (7)  a 
management  plan  that  includes  a 
di8C\4^ion  of  the  role  and  duties  of  the 
EPA/EPSCoR  Project  Manager.  Part  I 
should  include  a  resiime  (not  to  exceed 
two  pages)  for  the  EPA/EPSCoR  Project 
Manager  focusing  on  positions  held  tn 
education  and  a  bibliography  of  most 
recent  related  publications.  Resumes  for 
all  other  key  members  supporting 
EPSCoR  management  or  oversite 
activities  will  be  Umited  to  one  page. 
Part  I  should  also  include  all  forms 
required  in  the  grant  assistance 
apphcation  kit:  itemized  budgets;  a  one- 
page  abstract  that  describes  the  entire 
EPA/EPSCoR  proposal;  a  table  of 
contents;  and  a  narrative  section 
(including  any  attachments,  appendices 
and  reference  lists  for  the  narrative 
section)  which  must  not  exceed  16 
pages  and  which  must  be  consecutively 
numbered.  (See  special  instructions 
section  in  V  fqr  general  format 
information  and  guidelines  on 
preparation  of  the  itemized  budgets.) 

Part  H:  S&-E  Environmental  Research 
(SEER)  Projects 

The  SEER  projects  must  be  focused  on 
investigative  research  that  advances  the 
state  of  knowledge  in  environmental 
S&E.  Proposals  that  are  routine 
monitoring,  state-of-the-art  surveys, 
literature  reviews,  development  or 
commercialization  of  proven  concepts, 
or  the  preparation  of  materials  and 
documents  including  design  or 
instruction  manuals  will  not  be 
considered. 

The  SEER  projects  will  be  evaluated 
during  a  stage  I  review  according  to 
their  scientific  merit;  utiUty; 
qualification  of  investigators,  especially 
in  producing  peer-reviewed  joimial 
articles;  availabiUty/adequacy  of 
facilities  and  equipment;  and  the 
potential  of  this  research  to  be 


supported  with  Federal  funds  beyond 
the  award  period  of  the  project. 

In  Part  U,  the  face  page  of  each  SEER 
project  should  include  the  following:  (1) 
Title  of  the  application;  (2)  name  and 
telephone  number  of  the  principal 
investigator  (PI);  (3)  lead  institution 
name  and  addrras;  (4)  participating 
institutions;  (5)  names,  departments, 
and  institutions  of  research 
collaborators;  and  (6)  total  cost  (Federal 
and  non-Federal  match)  of  the  research 
by  project  year.  The  narrative  section  of 
each  SEER  project  must  include  the 
following  information:  (1)  A  summary  of 
the  project  not  to  exceed  one  page;  (2) 
a  description  of  the  individual  project 
including  the  objectives  to  be 
accomplished,  results  and  benefits 
expected,  and  scientific  approach;  (3) 
rationale  for  project  selection  and  the 
relationship  of  the  project  to  State  and 
institutional  plans  to  improve  research 
competitiveness;  and  (4)  the 
relationship  of  the  projects  to  the 
institutional  plans  for  the  development 
of  human  resources  in  S&E  at  the 
undergraduate,  graduate,  and  faculty 
levels  to  be  supported  by  EPA/EPSCoR 
funds;  (e.g.,  should  include  plans  for 
attracting  and  involving  high-quality 
peraonnel,  including  women, 
minorities,  and  persons  with 
disabiUties). 

The  research  projects  must  be  ones 
that  have  not  been  successful  in 
obtaining  Federal  support,  but  have  the 
potentiaTto  become  nationally 
competitive.  Due  to  funding 
considerations,  each  EPSCoR  proposal 
is  limited  to  a  maximum  of  three  SEER 
projects.  Resumes  must  not  exceed  one 
page  for  each  investigator,  including  the 
PI,  and  should  focus  on  education, 
positions  held,  and  most  recent  or 
related  publications.  Excluding  the  face 
page,  a  one-page  summary,  itemized 
budgets,  ana  resumes,  the  narrative 
section  (including  any  attachments, 
appendices  and  reference  lists  for  the 
narrative  section)  for  each  SEER  must 
not  exceed  10  pages,  which  must  be 
consecutively  numbered.  (See  special 
instructions  section  in  V  for  general 
format  information  and  guidelines  on 
preparation  of  itemized  budgets.) 

m.  Mechanism  of  Support 

Assistance  imder  this  research  grant 
will  be  thrdligh  the  EPA's  Research 
Grants  Program.  Responsibility  for  the 
planning,  direction,  and  execution  of 
the  proposed  activity  in  the  research 
grant  will  be  solely  that  of  the  applicant 
if  approved  by  EPA  for  funding.  A 
single  award  will  be  made  to  the 
organization  (grantee)  submitting  the 
research-grant-assistance  application  for 
the  statewide  NSF/EPSCoR  Committee 


who  will  serve  as  financial  agent  for  the 
total  project.  Although  approximately 
$0.8  million  is  available  in  Fiscal  Year 
1993  to  provide  the  first  year  of  support 
for  successful  awarders,  support  beyond 
the  first  year  will  depend  on  the 
availability  of  funds  appropriated  for 
this  purpose. 

IV.  Ai^plication 

Each  application  will  consist  of 
Application  for  Federal  Assistance 
forms  (standard  forms  (SF)  424  and 
424A)l  All  certification  (drug-free 
workplace,  etc.)  forms  must  be  signed 
and  included  with  the  application. 
Application  forms,  instructions,  and 
other  pertinent  information  are 
contained  in  the  Federal  grant 
application  kit. 

V,  Special  Instructions  to  the  Applicant 

1.  All  narrative  sections  of  this 
application  must  use  regular  size  type — 
DO  smaller  than  elite  standard  on  8>/>  by 
11 -inch  pages.  Attachments, 
apperyliges,  reference  lists,  tables, 
graphs,  and  figures  to  support  the 
narrative  section  may  be  included  but 
must  be  considered  within  the  page 
hmitations  identified  for  Part  I  and  Part 
II,  respectively. 

2.  AJpplications  must  be  identified  by 
printing  "OER/EPSCoR-93"  in  the  upper 
right-hand  comer  of  SF-424.  The 
absence  of  this  identifier  from  an 
application  may  lead  to  delayed 
processing  or  misassignment  of  the 
appliddtion. 

3.  In  lieu  of  the  Catalog  of  Federal 
Domestic  Assistance  Number  requested 
in  block  10  of  SF-424,  use  the  identifier 
"Office  of  Exploratorv  Research." 

4.  Each  EPA/EPSCoR,  in  Part  I,  and 
each  SEER  project  in  Part  n  must  be 
contained  in  unbound,  separable 
documents  either  stapled  or  firmly 
clipped  together.  While  a  cover  letter 
may  be  attached  to  Part  1.  it  will  be 
removed  before  it  is  sent  to  the 
reviewers. 

5.  A  detailed,  annual  itemized  budget 
for  the  total  EPA/EPSCoR  application 
must  appear  in  Part  I  and  use  the 
subcategories  identified  on  SF-424A, 
line  6,  entitled  "Object  Class 
Categories."  The  itemized  budgets 
should  separately  identify  the  requested 
Federal  amoujit  and  the  cost  share.  For 
each  institution  or  organization  that  is 
participating  as  a  subcontractor  to  the 
applicant,  a  separate,  itemized  budget 
sheet  should  be  prepared  using  the  same 
subcategories.  The  total  resources  for  ail 
contractors  must  appear  on  line  6h  of 
SF-424A. 

In  Part  n,  itemized  budgets  should 
reflect  the  Federal  and  non-Federal 
match  per  each  institution  involved  for 


each  year  of  a  given  SEER  project.  The 
total  cost  per  year  of  each  SEER  should 
appear  on  the  cover  page  in  Part  n. 

6.  Applications  containing  proprietary 
or  other  types  of  confidential 
information  will  not  be  considered. 

7.  Applications  not  meeting  the 
specific  requirements  and  guidelines 
identified  io  this  solicitation  may  be 
returned  without  review  and  may  not  be 
considered  for  this  competition. 

VI.  AppHcatiim  Review/Award* 

All  applications  in  response  to  this 
solicitation  will  be  evaluated  through  a 
two-stage,  competitive  merit-review 
prtx»ss.  The  first  stage  involves  the 
evaluation  of  thQ  technical  SEER 
projects  by  S&E  peer  reviewers.  The 
results  of  the  first  stage  review  will  be 
used  by  an  ad  hoc  panel  of  experts  who 
will  be  resjKmsible  for  providing  a  total 
evaluation  of  each  complete  application 
I  SIP  plus  SEER  projects)  as  a  basis  for 
recommending  agency  approval  or 
disapproval.  In  reviewing  the 
application,  the  ad  hoc  panel  will  use 
the  following  criteria: 

•  The  SIP  s  appropriateness  isnd 
reJevance;  its  compatibility  with 
EPSCoR  objectives,  and  its  potential. for 
effecting  significant  and  lasting 
improvements  in  academib  research 
competitiveness  within  the  award 
period. 

'  •  The  impact  of  the  non-Federal 
match  (i.e..  State,  institutional,  and 
private  sector)  on  the  project's  success. 

•  The  overall  assessment  of  ibe 
scientific  and  technical  merit  of  the 
proposed  SEER  projects  for  each 
proposal  and  the  likelihood  that  they 
may,  as  an  entity  in  themselves,  become 
nationally  competitive. 

•  Thequality  of  the  program 
management  plan  including  program 
leadership  and  expertise,  the  proposed 
benchmarks  of  success,  and  the 
monitoring  and  assessment  plan  to 
measure  project  effectiveness. 

EPA  is  solely  responsible  for  the 
selection  of  the  awardees.  This  decision 
will  be  made  from  the  merit-based  peer 
reviews  process  and  relevance  to 
environmental  research. 

Vn.  Application  Submisaioo 

The  original  and  fifteen  copies  of  the 
application  must  be  received  no  later 
than  4:30  p.m.  Eastern  local  time,  April 
30. 1993  to  be  considered.  No  electronic 
submissions  of  formal  applications  will 
be  accepted.  The  applications  must  be 
submitted  by  an  NSF/EPSCoR  Statewide 
committee  through  a  fiscal  agent, 
empowered  to  accept  Federal  grants, 
which  agrees  to  act  on  behalf  of  the 
State  in  this  endeavor.  No  more  than 
one  application  may  be  submitted  from 


each  Stated  NSF/EPSCoR  committee 
Research-grant-assistance  appUcations 
must  be  submitted  to  Research  Grants 
Staff,  Attention:  OER/EPSCofl-SS, 
Office  of  Exploratory  Research  (RD- 
675).  Office  of  Research  and 
Development,  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW., 
Washington,  DC  20460.  The  phone 
number  is  (202)  260-7443. 

Dated:  January  27, 1993. 
Robert  Papetti, 

Director,  Researvh  Grants  Staff. 
(FR  Doc  93-3067  Filed  2-«-93:  8  45  am] 
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[FRL-«59»-1I 

Access  to  ConHdenttat  Business 
lin«ormat(on  by  Leonard  G.  Blrntoum 
and  Company,  KPMG  Peat  Uarwick« 
end  American  Power  Jet  Company 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACmON:  Notice. 

SUMMARY:  EPA  is  authorizing  its 
contractor,  Leonard  G.  Bimfoaum  and 
Company  (LGB).  of  Alexandria. 
Virginia,  and  LGB's  two  subcontractors, 
KPMG  Peat  Marwick  of  Washingtoo, 
EC,  and  American  Power  Jet  Craapany 
of  Williamsburg,  Virginia,  to  have 
access  to  information,  which  has  been 
submitted  to  EPA  under  section  104  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  (CERCLA),  and 
under  the  requirements  of  the  contracts 
between  EPA  and  its  contractors.  LGB 
and  its  subcontractors  will  have  access 
to  such  information  for  the  purpose  of 
performing  a  financial  statement  audit 
for  EPA.  Some  of  this  information  may 
be  claimed  or  determined  to  be 
confidential  business  information  (CBi). 
DATES:  Comments  concerning  this 
notice  must  be  submitted  on  or  before 
February  17, 1993. 

ADDRESSES:  Interested  persons  may 
submit  written  comments  to:  Melissa 
Heist,  Divisional  Inspector  General  for 
Audit,  Financial  Audit  Division,  Office 
of  Inspector  General  (A-109), 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  DC  20460. 
FOR  RtRTNER  INFORMATION  CONTACT: 
Melissa  Heist,  (202)  260-1479. 
SUPPt^MENTARY  H^ORMATION:  Under 
EPA  Contract  No.  68-W2-0e20,  LGB,  an 
independent  public  accountant,  and  its 
subcontractors,  KPMG  Peat  Marwick 
and  American  Power  Jet  Company,  will 
provide  audit  services  to  EPA's  Office  of 
Inspector  General.  Specifically.  LGB  end 
its  subtontractors  will  perform  a 
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financial  sUtement  audit  of  certain  EPA 
trust  funds  to  detennine  (1)  whether 
EPA's  financial  statements  are  fairly 
presented,  as  required  by  the  Chief 
Financial  Officers  Act,  and  (2)  whether 
the  Hazardous  Substance  Su{>erfund  is 
being  properly  administered,  as 
required  by  section  lll(k)  of  CERCLA. 
In  performing  the  audit,  employees  of 
LGB  and  its  subcontractors  will  have 
access  to  docimients  submitted  by  EPA 
contractors,  including,  but  not  limited 
to,  contractor  invoices  and  vouchers, 
contractor  supporting  documents  for 
such  invoices  and  vouchers,  EPA 
project  officers'  and  receiving  officials' 
approval  forms,  and  the  contracts 
themselves.  These  documents  include 
materials  submitted  to  EPA  under 
section  104  of  CERCLA  and  imder  the 
requirements  of  the  contracts  between 
EPA  and  its  contractors.  Some  of  these 
documents  may  contain  information 
claimed  or  determined  to  be  CBL 

Pursuant  to  EPA's  regulations  at  40 
CFR  part  2,  subpart  B,  EPA  has 
determined  that  LGB.  KPMG  Peat 
Marwick,  and  American  Power  Jet 
Company  require  access  to  CBI  to 
perform  the  work  required  imder  the 
contract.  In  accordance  with  those 
regulations,  EPA  is  providing  at  least 
five  working  days'  notice  for  comments 
before  LGB  and  its  subcontractors  are 
given  access  to  CBI. 

Under  the  contract,  EPA  requires  LGB 
and  its  subcontractors  to  protect  CBL 
When  LGB  has  completed  the  audit,  it 
will  return  the  documents  to  EPA. 

Dated:  February  3, 1993. 
)oha  C  Martin. 
Inspector  General. 
IFR  Doc  93-3073  Filed  2-*-93;  8:45  am) 
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[Fftt.-45S5-61 

Operating  Industries,  Inc.  Site; 
Proposed  Administrative  Settlement 

AGENCY:  Environmential  Protection 

Agency  (EPA). 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980  (CERCLA),  as 
amended,  notice  is  hereby  given  of  the 
administration  settlement  entered  into 
by  EPA  Region  DC;  the  State  of 
Cahfomia,  on  behalf  of  the  Department 
of  Toxic  Substances  Control,  and  the 
Cahfomia  Hazardous  Substance 
Accoimt;  and  the  United  States 
Department  of  the  Navy  on  behalf  of  the 
Long  Beach  Naval  Facility,  for  the 


Operating  Industries,  Inc.  Superfund 
Site  in  Monterey  Park.  California.  The 
proposed  settlement  was  entered  into 
un<Mr  the  authority  granted  EPA  in 
CERCLA,  and  provides  for  the  recoveiy 
of  federal  and  state  past  response  costs 
incurred  at  or  in  coimection  with  the 
Site  through  December  31. 1990,  work 
imdertaken  at  the  Site  by  non-federal 
potentially  responsible  parties  for  three 
operable  units,  and  oversight  costs 
incurred  by  EPA  for  the  performance  of 
that  work. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  EPA  will 
receive  vfritten  comments  relating  to  the 
settlement.  EPA  may  withdraw  from  or 
modify  the  proposed  settlement  should 
such  comments  disclose  facts  or 
consideration  which  indicate  the 
proposed  settlement  is  inappropriate, 
improper  or  inadequate.  The  Agency's 
response  to  any  comments  received  will 
be  available  for  pubhc  inspection  at  the 
U.S.  Environmental  Protection  Agency, 
Region  IX,  (RC-1),  75  Hawthorne  Street, 
San  Francisco,  CA  94105,  Attention: 
Steven  Armsey,  Regional  Hearing  Clerk. 
DATES:  Comments  must  be  submitted  on 
or  before  March  11, 1993. 
ADDRESSES:  A  copy  of  the  proposed 
settlement  may  be  obtained  from  the 
Regional  Hearing  Clerk,  U.S.  EPA 
Region  IX,  (RC-1).  75  Hawthorne  Street. 
San  Francisco.  CA  94105.  Comments 
should  refarence  the  Operating 
Industries,  Inc.  Site  and  EPA  Docket  No. 
92-19. 

FOR  FURTHER  MFORMATION  CONTACT. 
Katherine  Shine,  Assistant  Regional 
Counsel,  (RC-3-1),  U.S.  EPA,  Region  DC, 
75  Hawthorne  St..  San  Francisco.  CA 
94105.  Telephone:  (415)  744-1338. 

Dated:  December  21. 1992. 
Keith  Takata. 

Acting  Director,  Hazardous  Waste 
Management  Division. 
IFR  Doc.  93-2786  Filed  2-8-93;  8:45  am) 
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FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division  (TS- 
799),  Office  of  Pollution  Prevention  and 
Toidcs,  Environmental  Protection 
Agency,  rm.  E-543B,  401  M  St..  SW.. 
Washington.  DC  20460,  (202)  554-1404, 
TDD  (202)  554-0551. 
SUPPLEMENTARY  MFORMATION:  Section 
4(d)  of  TSCA  reouires  EPA  to  pubUsh  a 
notice  in  the  Federal  Register  reporting 
the  receipt  of  test  data  submitted 
pursuant  to  test  rules  promulgated 
under  section  4(a)  within  15  days  after 
it  is  received. 


[OPPTS-44595;  FRL-4186-^ 

TSCA  Chemical  Testing;  Receipt  of 
Test  Data 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice. 

SUMMARY:  This  notice  announces  the 
receipt  of  test  data  on  tributyl  phosphate 
(TBP)  (CAS  No.  12&-73-«)  and  p- 
phenylenediamines  (p-pda)  (CAS  No. 
106-50-3),  submitted  pursuant  to  a  final 
test  rule  under  the  Toxic  Substances 
Control  Act  (TSCA).  Publication  of  this 
notice  is  in  compUance  with  section 
4(d)  of  TSCA. 


L  Test  Data  Submissions 

Test  data  for  TBP  were  submitted  by 
the  Tributyl  Phosphate  Task  Force 
affiliated  with  the  Synthetic  Organic 
Chemical  Manufacturers  Association  on 
behalf  of  the  test  sponsors  and  pursuant 
to  a  test  rule  at  40  CFR  799.4360.  They 
were  received  by  EPA  on  December  29, 
1992.  The  submissions  describe  the 
pharmacokinetics  of  TBP  in  rats. 
Section  I  contains  the  distribution, 
metabolism,  and  excretion  of  ^*C- 
tributyl  phosphate  following  I.V.,  oral, 
and  dermal  administration;  section  II 
contains  the  blood  levels  following  I.V., 
oral,  and  dermal  administration. 
Another  study  contains  the  absorption, 
distribution  and  excretion  of  'M^tributyl 
phosphate  in  Yucatan"  minipigs.  Health 
effects  testing  is  required  by  this  test 
rule.  This  chemical  is  used  in  aircraft 
hydraulic  fluids;  for  extraction  and 
separation  processes  in  the  Plutonium 
Uranium  Reduction  Extraction  process; 
as  a  defoamer  in  the  paper  industry;  in 
textile  sizers,  inks,  and  lacquers;  and  as 
a  plasticizer. 

Test  data  for  p-pda  were  submitted  by 
E.  L  Du  Pont  de  Nemours  and  Company 
pursuant  to  a  test  rule  at  40  CFR 
799.3300.  The  submissions  were 
received  by  EPA  on  December  29.  1992. 
The  submissions  describe  the  static- 
renewal  acute  48-hr  EC30  of  p-pda  to  fad 
Daphnia  magna,  and  the  flow-through 
21-day  toxicity  of  p-pda  to  water  fleas, 
Daphnia  magna.  Environmantal  effects 
testing  is  required  by  this  test  rule.  This 
chemical  is  used  in  aramid  fibers, 
rubber  and  plastic  antioxidants, 
photographic  chemicals,  dye 
intermediates,  corrosion  inhibitors  and 
pesticides. 

EPA  has  initiated  its  review  and 
evaluation  process  for  these  data 
submissions.  At  this  time,  the  Agency  is 
unable  to  provide  any  determination  as 
to  the  completeness  of  the  submissions. 

n.  Public  Record 

EPA  has  established  a  public  record 
for  this  TSCA  section  4(d)  receipt  of 
data  notice  (docket  number  OPPTS- 
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44595).  This  record  includes  copies  of 
all  studies  reported  in  this  notice.  The 
record  is  available  for  inspection  from  8 
a.m.  to  12  noon,  and  1  p.m.  to  4  p.m., 
Monday  through  Friday,  except  legal 
hohdays,  in  the  TSCA  Public  Docket 
Office,  rm.  NE-G004,  401  M  St.,  SW.. 
Washington,  DC  20460. 

Autkority:  15  U.S.C.  2603. 
Dated:  February  2, 1993. 

Charifla  M.  Aoer, 

Director,  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

[FR  Doc.  93-3063  Filed  2-9-93;  8:45  am] 


FEDERAL  ELECTION  COMMISSION 
[Notice  1993-5] 

Filing  Dates  for  th«  Texas  Spaclal 
Election 

AGENCY:  Federal  Election  Commission. 


ACTION:  Notice  of  filing  dates  for  s 
special  election. 

StJMMARY:  Texas  has  scheduled  a  special 
election  to  fill  the  United  States  Senate 
seat  vacated  by  the  recent  resignation  of 
Senator  Lloyd  Bentsen.  There  are  two 
possible  elections,  but  only  one  may  be 
necessary.  If  no  candidate  wrins  a 
majority  of  votes  in  the  Special  General 
Election,  the  two  top  vote^etters, 
regardless  of  party  affiliation  will 
participate  in  a  Special  Runoff,  which 
will  be  set  by  the  Governor. 

ro«  FURTHER  MFORMATTON  CONTACT:  Ms. 
Bobby  Werfel,  Public  Information 
Office.  999  E  Street.  NW..  Washington. 
DC  20463.  Telephone:  (202)  219-3420; 
Toll  Free  (800)  424-9530. 

SUPPI^MENTARV  INFORMATION:  All 

principal  campaign  committees  of 
candidates  who  participate  in  the  Texas 
Special  General  Election  and  all  other 
political  committees  not  filing  monthly 
which  support  candidates  in  the  Special 


Election  shall  file  a  12-day  Pre-Special 
Rsport  on  April  19, 1993,  with  coverage 
dates  from  the  last  report  filed  or  date 
of  first  activity,  through  April  11, 1993. 
If  there  is  a  majority  winner,  committees 
must  also  file  a  Post-General  Report  on 
jiuie  1. 1993,  with  coverage  dates  from 
April  12, 1993,  through  May  21, 1993, 
and  a  Mid-year  Report  on  July  31. 1993, 
with  coverage  dates  from  May  22. 1993, 
through  June  30, 1993. 

In  the  event  that  no  candidate 
receives  a  majority  of  the  votes  in  the 
Special  General  Election,  a  Special 
Runoff  Election  will  be  held.  The 
Commission  will  publish  a  future  notice 
giving  the  filing  dates  for  that  election 
if  it  becomes  necessary. 


Calendar  of  Reporting  Dates  for  Texas  Special  Electk>n 


Report 


Partod  oovered 


Reg>C8it 
date* 


FninoaBfe 


H  on»y  one  election  (OS/01)  la  held,  comnvnees  must  fiie: 


Pre-Genaiai 

Post-Ganeiai 

Mid- Year 


Oi/0i/93--O4/n«3 
04/12/83-0M1/93 
05/22/93-06«V83 


04/16/93 
06/01/93 
07/31/93 


04n9/B3 
06^1/93 
07/31/93 


It  two  elections  are  hetd.  an  comnimee&  mvotved  In  onty  (he  senersl  election  (05/01)  muct  IHa: 


P(B-Gene(Bl 
Mid-Year 


01«1/93--04/11/93 
04/12/93-06/30^3 


04n6/93 
07/31/93 


04/19/93 
07/31/93 


'f^Wrts  sent  by  ragMered  or  certrtled  man  most  be  postmarlied  by  the  maHtoQ  date:  otherwise  th«y  must  be  receNed  by  the  njing  date. 
Tr«  period  beglrw  with  the  ctose  o*  boons  o«  the  las»  report  filed  by  me  committee.  H  the  cominrtee  f^a*  liied  no  previowt  reports,  (he  period  bear*  with  the  date 
01  the  convnittee's  Srsl  actlvtty.  ^ 


Dated:  February  4, 1993. 
Scott  E.  Thoraaa, 

Chairman,  Federal  Election  Commission. 
iFR  Doc  93-3040  Filed  2-8-93;  8  45  am] 

BiUJNG  CODE  «n»-01-« 


FEDERAL  MARITIME  COMMISSION 

Agreement(s)  Ried;  Tsmpa  Port 
Authortty/Startlte  Cruises,  st  aL 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  fihng  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  insp>ect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street  NW.,  9th  Floor.  Interested 
parties  may  submit  comments  oo  each 


agreement  to  the  Secretary,  Federal 
Maritime  Commission,  Washington.  DC 
20573,  within  10  days  after  the  date  of 
the  Federal  Register  in  which  this 
notice  appears.  The  requirements  for 
comments  are  found  in  section  572.603 
of  title  46  of  the  Code  of  Federal 
Regulations.  Interested  persons  should 
consuh  this  section  before 
commtuiicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  224-200624-002. 

Title:  Tampa  Port  Authority/Starlite 
Cruises  Agreement. 

Parfjes: 

Tampa  Port  Authority  ("Port") 

Jo-Dim  Investment  Trust  S.A.  c/o 
Regency  Maritime  Corporation 

Synopsis:  The  subject  modification  (1) 
incorporates  the  new  corporate  and 
vessel  name  under  which  Starlite 
Cruises,  Inc.  does  business;  (2)  cancels 


amendment  No.  1  to  the  Agreement 
which  provides  for  a  joint  mariceting 
effort  by  Starlite  and  the  Port;  (3) 
provides  for  reduced  wharfage  and 
dockage  charges  on  two-day  cruises;  and 
(4j  requires  a  minimum  of  eight  saihngs 
per  month. 
Agreement  No.:  203-01 1399 
Title:  Pacific  Information  Systems 
Agreement 
Parties:  • 

American  President  Lines,  Ltd. 

Kawasaki  Kisen  Kaiha,  Ltd. 

A.P.  Moller-Maersk  Line 

Mitsui  O.S.K.  Lines,  Ltd 

Neptune  Orient  Lines,  Ltd. 

Nippon  Yusen  Kaisha 

Orient  0\'erseas  Containei  Line,  Inc. 

Sea-Land  Service,  Inc. 

Synopsis:  The  proposed  Agreement  is 
a  cooperative  working  arrangement 
which  permits  the  parties  to  create  a 
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research  and  development  program 
Intended  to  develop  information 
systems  that  will  facilitate  oistomers' 
access  to  and  use  of  the  carriers'  freight 
transportation  services  in  the  trade 
between  the  United  States  and  foreign 
ports  and  points. 
Agreement  No.:  203-011400 
Thle:  Cunard/Efljohn  Commercial 
Management  Agreement 
Parties: 

Effjohn  International  B.V.  ("Effjohn'T 
Cunard  Line  Limited  ("Cimard") 
Synopsis:  The  proposed  Agreement 
permits  Cunard  to  provide  selected 
sales,  marketing  and  related  services  for 
E^hn's  vessels  in  the  trade  between 
the  United  States  and  worldwide.  The 
parties  have  requested  a  shortened 
review  period. 

Dated:  February  3. 1993. 

By  order  of  the  Federal  Maritime 
Commission. 
loseph  C  Polking. 
Secretary. 
IFR  Doc  93-2999  Filed  2-«-93;  8:45  ami 

BNJJNOCODC  f730-01-M 


FEDERAL  RESERVE  SYSTEM 

Agency  Forms  Under  Review 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACnOW;  Notice. 

SlflUMARY:  Notice  is  hereby  given  of  the 
submission  of  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  (0MB)  for  its  review  and 
approval  under  the  Paperwork 
Reduction  Act  and  under  0MB 
regulations  on  Controlling  Paperwork 
Burdens  on  the  Public.  A  copy  of  the 
proposed  information  collection  and 
supporting  documents  is  available  from 
the  agency  clearance  officer  Usted  in  the 
notice.  Any  comments  on  the  proposal 
should  be  sent  to  the  agency  clearance 
officer  and  to  the  0MB  desk  officer 
listed  in  this  notice. 
DATES:  Comments  on  this  proposed 
revision  to  information  collection  are 
welcome  and  should  be  submitted  on  or 
before  March  9, 1993. 
FOR  FUTTTHER  INFORMATION  CONTACT: 
Fedenil  Reserve  Board  Clearance 
Officer.  Mary  M.  McLaughlin — 
Division  of  Research  and  Statistics 
(202-452-3829);  for  the  hearing 
impaired  only,  Telecommunication 
Device  for  the  Deaf  fTDD).  Dorothea 
Thompson  (202-452-3544),  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  DC  20551. 
OAffl  Desk  Officer:  Gary  Waxman— 
Office  of  Information  and  Regulatory 


Affairs  (202-395-7340).  Office  of 
Management  and  Budget.  New 
Executive  Office  Building,  room  3208, 
Washington,  DC  20503. 
SUPPI^MENT ARY  MFOMIATION: 

Request  for  OMB  Approral  To  Revise 

the  Following  Report 

1.  Report  title:  Report  of  Condition  and 

Income  

Agency  form  number.  FFIEC  031-034. 
OMB  Docket  number  7100-0036. 
Frequency:  Quarterly. 
Reporters:  State  member  banks. 
Annual  reporting  hours:  181,310. 
Estimatea  average  house  per  response: 

40.9. 
Number  of  respondents:  986. 
Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  324)  and  is  given  partial 
confidential  treatment. 

On  a  quarterly  basis,  state  member 
banks  are  required  to  file  detailed 
schedules  of  assets,  liabilities,  and 
capital  in  the  form  of  a  condition  report 
and  simmaary  statement;  detailed 
schedule  of  operating  income  and 
expense,  sources  and  disposition  of 
income,  and  changes  in  equity  capital  in 
the  form  of  an  income  statement;  and  a 
variety  of  supporting  schedules.  Data 
are  used  for  supervisory  and  monetary 
policy  purposes.  The  proposed  changes 
affect  several  existing  Call  Report 
schedules;  the  proposed  changes  are  as 
follows: 

1.  New  items  would  be  added  to 
Schedule  RC-N,  "Past  Due  and 
Nonaccrual  Loans,  Leases,  and  Other 
Assets."  to  collect  data  on  loans  and 
leases  that  are  past  due  30  through  89 
days,  past  due  90  days  or  more,  or  are 
in  nonaccrual  status  but  are  wholly  or 
partially  guaranteed  by  the  U.S. 
Government.  The  items  in  which  banks 
currenUy  report  the  totals  for  their  past 
due  and  nonaccrual  assets  are  being 
deleted. 

2.  A  memorandum  item  would  be 
added  to  Schedule  RC-F,  "CHher 
Assets,"  for  "Deferred  tax  assets 
disallowed  for  regulatory  capital 
purposes." 

3.  An  item  would  be  added  to 
Schedule  RC-M,  "Memoranda."  for 
"Intangible  assets  that  have  been 
grandfathered  for  regulatory  capital 
purposes"  to  replace  two  items  on 
intangible  that  have  been  applicable 
only  to  national  banks. 

Board  of  Governors  of  the  Fedaial  Reserve 
System.  February  3. 1993. 
WiUiuas  W.  Wiles. 
Secretary  of  the  Board. 
[FR  Doc  93-3033  Filed  2-6-93;  8:45  am] 
BHUNO  oooc  eio-tt-n 


GENERAL  SERVICES 
ADMtt^lSTRATION 

Information  Collection  Actlvltlea  Under 
Office  of  Management  and  Budget 
Review 

AGENCY:  Office  of  Administration 
(CAIR).  GSA. 

summary:  The  GSA  hereby  gives  notice 
imder  the  Paperwork  Reduction  Act  of 
1980  that  it  is  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
renew  expiring  information  collection 
3090-0163,  Information  Collections 
Specific  to  a  Contract  or  Contracting 
Action  (not  required  by  regulation).  This 
information  collection  is  used  to  grant 
or  approve  leases,  issue  bid  invitations, 
negotiate  sales,  purchase  equipment, 
obtain  analytical  services,  and  operate 
facilities. 

ADDRESSES:  Send  comments  to  Ed 
Springer.  GSA  Desk  Officer,  room  3235, 
NEOB.  Washington,  DC  20503.  and  to 
Mary  L.  Cimningham.  GSA  Clearance 
Officer,  General  Services 
Administi^tion  (CAIR),  18tii  &  F  Street 
NW..  Washington,  DC  20405. 

Annual  Reporting  Burden 

Acquisition  contracts  (Estimates 
based  on  FY-92  data  in  the  GSA 
Procurement  Data  System): 

Purchase  under  $25,000  reported  in 
summary  on  SF-281:  835,640  actions  x 
5  minutes  per  action=69,637  hours  per 
annum.  Solicitation  stage  (nonschedule 
contiflcts  reported  on  SF-279):  14,482 
solicitations  x  average  of  3 
responses=43,446  ©  .25  hours  per 
response=10.862  hours  per  aimimi. 
Contract  stage  (nonschedule  contracts 
reported  on  SF-279):  14.482  contracts  x 
1  hour  per  contract=14,482  houra  per 
annum.  Modifications  and  Orders 
(nonschedule  contracts  reported  on  SF- 
279):  96,326  mods  and  orden  x  .25 
houra  per  response=24,082  houra  per 
annum.  Federal  Schedule  Contracts 
(Basic  contract  reported  on  SF-279): 
3,915  contracts  x  1.5  hours=5,873  houra 
per  <>nniim.  Ckand  total  of  houra  for 
acquisition  contracts:  124.936. 

Disposal  contracts:  Real  Property. 
Invitations  for  Bids  for  Federal  Surplus 
Real  and  Related  Personal  Property, 
SoUcitations  for  Advertising  (Business 
Service  Center  Auctioneer,  Broker  or 
Appraisal  Services),  and  Negotiated 
Sales  Transactions:  670  Reporting 
houra. 

Leases:  3,300  Recordkeeping  houra  -f 
52,250  Reporting=55,550  Total  hours. 

Interagency  Training  Center 
Telephone  SoUdtatioDS  for  Training 
Instructora  for  Workshops  and 
Telephone  SoUcitatioas  for  Confiarences 
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or  Meeting  Facilities:  200  Reportiiig 

hoxirs. 

FOR  FURTHER  MFORMATION  CONTACT: 

Mary  L.  Cunningham,  (202)  501-2691. 

Copy  of  Frop<wal:  May  be  obtained 
from  the  Information  Collection 
Management  Brandi  (CAIR),  7102,  GSA 
Building.  18th  ft  F  Street  NW.. 
Washington.  E)C  20405,  by  telephoning 
(202)  501-2691,  or  by  faxing  your 
request  to  (202)  501-2727. 

Dated:  ^uary  27, 1993. 
Emily  C.  Karam, 

Director,  Information  Management  Division. 
|FR  Doc.  93-3011  Piled  2-«-93;  8:45  am] 

BttJJNO  CODE  6<20-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Auditory  Effects  of  Exposure  to  Noise 
and  Industrial  Chemicala;  Meeting 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  and  the 
Pan  American  Health  Organization 
announce  the  following  meeting. 

Name:  Auditory  Effects  of  Exposure  to 
Noise  and  Industrial  Chemicals. 

Time  and  Dates:  9  ajn.-4  p jn.  February 
16-17, 1993. 

Place:  Robert  A  Taft  Laboratories,  Main 
Auditorium.  NIOSH,  CDC,  4676  Columbia 
Parkway,  Cincinnati,  Ohio  45226. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  purpose  of  this  meeting  is  to 
provide  an  overview  of  key  studies  of  bearing 
loss  from  exposure  to  noise  and  industrial 
chemicals  and  to  solicit  Individual  input  to 
be  used  in  the  development  of  a  protocol  for 
the  study  of  hearing  sensitivity  in  workers 
exposed  to  noise  and  chemicals.  Viewpoints 
and  suggestions  from  industry,  labor, 
academia.  other  government  agencies,  and 
the  public  are  invited. 

Contact  Person  for  Additional  Information: 
Derek  E.  Dunn,  Ph.D.,  NIOSH,  CDC,  4676 
Columbia  Parkway,  Mailstop  C27.  Qnclnnati, 
Ohio  45226,  telephone  513/533-8281. 

Dated:  February  3, 1993. 
ElvinHUyer, 

Associate  Director  for  Policy  (Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

|FR  Doc.  93-3029  Filed  2-8-93;  8:45  am] 
BtUMQ  CODE  41W-1S-H 


Board  of  Scientific  Courteelors, 
National  Institute  for  Occupational 
Safety  and  Heelth;  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 


(Pxib.  L  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Boerd  of  Scientific  Counselors, 
National  Institute  for  Occupational  Safety 
and  Health  (NIOSH]  Meeting. 

Times  and  Dates:  9  a.m.-4:30  pjn., 
Febmaiy  24, 1993;  9  &jn.-12  noon,  February 
25, 1993. 

Pfoc*:  Tenaoe  Garden  Inn-Buckbeed. 
Sunflower  Room.  3405  Lenox  Road,  NE, 
Atlanta,  Georgia  30326. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  board  provides  guidance  on 
NIOSH  research  activities  related  to 
developing  and  evaluating  hypotheses, 
systematically  documenting  findings,  and 
disseminating  results. 

Matters  to  be  Discussed:  The  agenda  will 
include  the  NIOSH  Director's  report; 
legislative  and  budget  update;  review  and 
discussion  of  the  NIOSH  programs  on  fiber 
research,  surveillance,  and  psychological 
disorders;  presentation  on  a  new  vision  for 
NIOSH;  and  an  overview  of  a  planned 
workshop  on  engineering  controb  for 
infectious  agents.  Agenda  items  are  subject  to 
change  as  priorities  dictate. 

Contact  Person  for  Additional  Information: 
Roy  M.  Flaming.  Sc.D.,  Executive  Secretary. 
Office  of  the  Director,  NIOSH,  CDC.  1600 
Clifton  Road.  NE.,  Mailstop  D-30.  Atlanta, 
Georgia  30333.  telephone  404/639-3343. 

Dated:  Frt>niary  3, 1993. 
Elviii  Hilyvr. 

Associate  Director  for  Policy  Coordination, 
Centers  for  Disease  Control  and  Prevention 
(CDC). 

(PR  Doc.  93-3030  Filed  2-«-93;  8:45  am) 
BIUJNO  COOe  41W-1S-M 


Food  and  Drug  Administration 

Advisory  Committees;  FUing  of  Annual 
Reporta 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that,  as  required  by  the  Federal 
Advisory  Committee  Act,  the  agency  has 
filed  with  the  Library  of  Congress  the 
annual  reports  of  those  FDA  advisory 
committees  that  held  closed  meetings. 

ADDRESSES:  Copies  are  available  for 
public  examination  at  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  im.  1-23. 
12420  Parklawn  Dr..  Rockville.  MD 
20857.  301-443-1751. 
FOR  FURTHER  MFORMATION  CONTACT: 
Donna  M.  Combs.  Committee 
Management  Office  (HFA-306),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  301-443- 
2765. 


SUPPLEMENTARY  tlFORMATION:  Under 
section  13  of  the  Federal  Advisory 
Committee  Act  (5  U.S.C  App.  2)  and  21 
CFR  14.60(c),  FDA  has  filed  with  the 
Library  of  Congress  the  annual  reports 
for  the  following  FDA  advisory 
committees  that  held  closed  meetings 
during  the  period  October  1. 1991. 
through  September  30. 1992: 
Center  for  Biologies  Evaluation  and 
Research:  Biological  Response 
Modifiers  Advisory  Committee.  Blood 
Products  Advisory  Committee. 
Vaccines  and  Related  Biological 
Products  Advisory  Committee. 
Center  for  Drug  Evaluation  and 
Research:  Anesthetic  and  Life  Support 
E>rugs  Advisory  Committee,  Antiviral 
Drugs  Advisory  Committee,  Arthritis 
Advisory  Committee,  Cardiovascular 
and  Renal  Drugs  Advisory  Committee, 
Drug  Abuse  Advisory  Committee, 
Gastrointestinal  Drugs  Advisory 
Committee,  Generic  Drugs  Advisory 
Committee,  Medical  Imaging  Drugs 
Advisory  Committee,  Oncologic  Drugs 
Advisory  Committee,  Peripheral  and 
Central  Nervous  System  Drugs 
Advisory  Committee. 
Center  for  Veterinary  Medicine: 
Veterinary  Medicine  Advisory 
Committee. 
National  Center  for  Toxicological 
Research:  Advisory  Committee  on 
Special  Studies  Relating  to  the 
Possible  Long-Term  Health  Effects  of 
Phenoxy  Herbicides  and 
Contaminants  (Ranch  Hand  Advisory 
Committee). 

Annual  reports  are  available  for 
public  inspection  at:  (1)  The  Library  of 
Congress,  News{>aper  and  Current 
Periodical  Reading  Room,  rm.  133, 
Madison  Bldg..  101  Independence  Ave. 
SE..  Washington.  DC;  and  (2)  the 
Dockets  Management  Branch  (HFA- 
305),  nn.1-23,  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
Rockville,  MD  20857,  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Dated:  January  21, 1993. 
Jane  E.  Henney, 

Deputy  Commissioner  for  Operations. 
[FR  Doc.  93-3045  Piled  2-8-93;  8:45  am] 

nUJNO  CODE  41M-«1-F 

[Dock«tNo.92E-0379] 

Detennlnation  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  ProducU® 

AGBICY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMART.  The  Food  and  Drug 
Administration  (FDA)  has  determii>ed 
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the  regulatory  review  period  for 
Producil®  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  en 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  animal  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Dnig  Administration, 
rm.  1-23. 12420  Parklawn  Dr., 
Roclfville,  N<D  20857. 

FOR  RWTMER  MFORMATICN  CONTACT:  John^ 
S.  Ensign,  Office  of  Health  Affairs 
(HFY-20).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPt.£MENTARY  INF0flMATK>N:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L,  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  detennining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  animal  drug 
products,  the  testing  phase  begins  on 
the  earlier  date  when  either  a  major 
environmental  effects  test  was  initiated 
for  the  drug  or  when  an  exemption 
under  section  512(i)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  became 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  animal  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amoiuit  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  sward  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
an  animal  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C  156(g)(4)(B). 

FDA  recently  approved  for  marketing 
the  animal  drug  product  Producil® 
(efrotomycin).  Producil®  is  indicated 
for  increased  weight  gein  when 


incorporated  into  complete  swine  feeds 
at  3.6  to  14.5  grams  per  ton;  in  addition, 
it  is  indicated  for  improved  feed 
efficiency  when  incorporated  into 
complete  swine  feeds  at  3.6  grams  per 
ton.  Subsequent  to  this  approval,  the 
Patent  and  Trademark  Office  received  a 
patent  term  restoration  application  for 
Producil®  (U.S.  Patent  No.  4,024.251) 
from  Merck  &  Co.,  Inc.,  and  the  Patent 
and  Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibiiitv  for  patent  term  restoration. 
FDA.  in  a  letter  dated  October  26, 1992, 
advised  the  Patent  and  Trademark 
Office  that  this  animal  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  Producil® 
represented  the  first  commercial 
marketing  of  the  product.  Shortly 
thereafter,  the  Patent  and  Trademark 
Office  requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Producil®  is  5,186  days.  Of  this  time, 
2.965  days  occiured  during  the  testing 
phase  of  the  regulatory  review  period, 
while  2,221  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  5 12{i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective.  May 
15, 1978.  FDA  has  verified  the 
applicant's  claim  that  the 
investigational  new  animal  drug 
application  (INADA)  became  effective 
on  May  15, 1978. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
animal  drug  product  under  section 
512(b)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  June  26. 1986.  The 
applicant  claims  that  June  23, 1986,  was 
the  date  the  new  animal  drug 
application  (NADA)  for  Producil® 
(NADA  14(>-«18)  was  submitted. 
However,  a  review  of  FDA  records 
reveals  that  the  date  of  FDA's  official 
acknowledgment  letter  assigning  a 
number  to  NADA  140-818  was  June  26. 
1986,  which  is  considered  to  be  the 
submission  date  for  the  NADA. 

3.  The  date  the  application  was 
approved:  July  24. 1992.  FDA  has 
verified  the  applicant's  claim  that 
NADA  140-818  was  approved  on  July 
24. 1992. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  apphes  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1.095  days  of  patent 
term  extension. 


Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  April  12, 1993,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  August  8, 1993,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
miist  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Repl.  857, 
part  1.  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  )anuary  22. 1993. 
Stuart  L.  Nighdngale, 
Associate  Commissioner  for  Heahh  Affairs. 
(FR  Doc  93-3042  Filed  2-6-93;  8:45  am) 

■KJJNO  COM  41W-0t-F 


Board  of  Tea  Experts;  Rechartartng 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice. 


StiMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
rechartering  otthe  Board  of  Tea  Experts 
by  the  Commissioner  of  Food  and  Drugs 
or  designee.  This  notice  is  issued  under 
the  Federal  Advisory  Committee  Act  of 
October  6. 1972  (5  U.S.C.  App.  2). 

DATES:  Authority  for  this  board  will 
expire  on  January  3, 1995,  unless  the 
Commissioner  or  designee  formally 
determines  that  rechartering  is  in  the 
public  interest. 

FOR  FtiRTHER  INFORUATION  CONTACT: 
Donna  M.  Combs,  Committee 
Management  Office  (HFA-306).  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  Rockville  MD  20857,  301- 
443-2765. 

Dated:  January  21, 1993. 
lane  E.  Henney, 

Deputy  Commissioner  for  Operations. 
iPR  Doc.  93-3044  Filed  2-8-93;  8:45  ami 
wujNO  cooc  4ia»-«i-r 
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Technical  Electronic  Product  Radiatton 
Safety  Standaida  Commtttae; 
Recharter 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACnOM:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  announces  this 
rechartering  of  the  Technical  Electronic 
Product  Radiation  Safety  Standards 
Committee  (TEPRSSC).  by  the 
Commissioner  of  Food  and  Drugs  or 
designee.  This  notice  is  issued  under 
the  Federal  Advisory  Committee  Act  of 
October  6, 1972  (5  U.S.C  App.  2). 
DATES:  The  new  charter  for  this 
committee  will  extend  to  December  24, 
1994. 

FOR  FtmrHER  MFORMATKM  CONTACT: 
Donna  M.  Combs,  Committee 
Management  Office  {HFA-306),  Food 
and  Drug  Administration.  12420 
Parklawn  Dr.,  Rockville  MD  20857,  301- 
443-2765. 

Dated:  January  21, 1993. 
Jane  E.  Utnney, 

Depu  ty  Commissioner  for  Operations. 
(PR  Doc  93-3046  Filed  2-a-93;  8:45  am] 

BIUJNO  COK  41«S-»M> 

[DoclwtNo.92N-0491] 

Manna  Pro  Corp^  Withdrawal  of 
Approval  of  NADA 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

StMHHARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  a  new  animal  drug 
application  (NADA)  held  by  Manna  Pro 
Corp.  The  NADA  provides  for  the  use  of 
a  nicarbazin  Type  A  article  for  making 
tylosin  Type  C  chickwi  feeds.  The 
sponsor  requested  the  withdrawal  of 
approval. 

EFFECTIVE  DATE:  February  19. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vitolis  E.  Vengris,  Center  for  Veterinary 
Medicine  (HFV-216).  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-295-8749. 
SUPPI.EHENTARY  INFORMATION:  Manna  Pro 
Corp.,  P.O.  Box  11851,  Fresno,  CA 
93775,  is  the  sponsor  of  NADA  10-175, 
which  provides  for  the  use  of  a 
nicarbazin  Type  A  article  for  making 
tylosin  Type  C  chicken  feeds.  In  its 
letter  dated  October  9, 1992,  the  sponsor 
requested  that  FDA  withdraw  approval 
of  the  NADA  because  the  product  is  no 
longer  marketed. 

Therefore,  under  authority  delegated 
I J  the  Commissioner  of  Food  and  Drugs 


(21 CFR  5.10)  and  redelegated  to  the 
Center  for  Veterinary  Medicine  (21  CFR 
5.84),  and  in  accordance  with  §  514.115 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115),  notice  is  given  that 
approval  of  NADA  10-175  and  all 
supplements  and  amendments  thereto  is 
hereby  withdrawn,  effective  February 
19. 1993. 

Dated:  January  28. 1993. 
G«-Bld  B.  GttMt. 

Director,  Center  for  Veterinary  kiediciae. 
[PR  Doc  93-3048  Filed  2-8-93;  8:45  am) 
■aUNO  CODE  4tso-oi-r 

pocket  No.  S2F-047q 

SCM  Chamlcate;  FWng  of  Food 
AddMva  Patftlon 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTKTN:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimdng 
that  SCM  Chemicals  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  phosphorylated  tall  oil 
fatty  acids  as  pigment  dispersants  in 
polymeric  films  intended  for  use  in 
contact  with  food. 

FOR  FURTHER  MFORMATKM  CONTACT.  Vir 
D.  Anand.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216).  Food  and 
Drug  Administration,  200  C  St  SW.. 
Washington.  DC  20204. 202-254-9500. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  petition  (FAP 
3B4350)  has  been  filed  by  SCM 
Chemicals,  c/o  1100  G  St.  NW., 
Washington,  DC  20001.  The  petition 
proposes  to  amend  the  food  additive 
regulations  to  provide  for  the  safe  use  of 
phosphorylated  tall  oil  fatty  acids  as 
pigment  dispersants  in  polymeric  films 
intended  for  use  in  contact  with  food. 
The  potential  environmental  impact 
of  this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated-  January  13, 1993. 
Douglas  L.  Archer, 

Acting  Director,  Center  for  Food  Safety  and 
Applied  Nutrition. 

[PR  Doc  93-3049  Filed  2-»-93;  8:45  am) 
BHJJNQ  COOC  4ia»-01-P 


[Deekal  No.  9SN-04M1 

Lyphomed,  Division  of  Fu|leawa  USA, 
Inc^  Withdrawal  of  Approval  of  10 
Abbravtatad  Maw  Drug  AppHcaUona; 
Correction 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTXNC  Notice;  OHTection. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  of  withdrawal  of  10  Abbreviated 
New  Drug  Applications  that  eppeered  in 
the  Federal  Register  of  January  7. 1993 
(58  FR  3027).  The  document  was 
published  with  an  incorrect  date  of 
signature.  This  document  corrects  that 
error. 

SUPPLEMENTARY  fHFOfmAVOtt  In  FR  Doc. 
93-242.  appearing  on  page  3027.  in  the 
Federal  Re^ieter  of  January  7. 1993,  the 
following  correction  is  made:  On  page 
3028,  in  the  first  column,  the  date  line 
that  appears  above  the  signature,  whidi 
now  reads  "December  15, 1991."  is 
corrected  to  read  "December  15, 1992." 

Dated:  January  29, 1993. 
Michael  R.  Taylor, 
Deputy  Commissioner  for  Policy. 
CFR  Doc  93-3047  Filed  2-ft-93;  8:45  ami 
MLUNO  COK  4ta»-M-r 


[Doclist  Na  92E-0427] 

Datorminatk>n  of  Regulatory  Review 
Period  for  Purpoaaa  of  Patent 
Extenaion;  ZEBETA® 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
ZEBETA®  and  is  pubhshing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  4nd  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration. 
rm.  1-23, 12420  Parklawn  Dr.. 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin.  Office  of  Health  Affairs 
(HFY-20).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Roiiville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
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Restoration  Act  of  1984  (Pub.  L  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Tenn  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  tl^  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time;  a  testing  phase  and 
an  approval  phase.  Far  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  ^e  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  m  35  US.C  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  ZEBETA® 
(bisoproiol  fumarate).  ZEBETA®  is 
indicated  in  the  management  of 
hypertension.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  ZEBETAS  (U.S.  Patent 
No.  4,258.062)  from  E  Merck  GmbH, 
and  the  Patent  and  Trademark  Office 
requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration.  FDA,  in  a  letter 
dated  November  13, 1992,  advised  the 
Patent  and  Trademark  Office  that  this 
human  drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  ZEBETA®  represented  the 
first  comnoercial  marketing  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
ZEBETA*  is  2,874  days.  Of  this  time, 
1,778  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  1,096  days  occurred  during  the 


approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective: 
September  19, 1984.  The  applicant 
claims  September  16, 1984,  as  the  date 
the  investigational  new  drug  application 
(IND)  became  effective.  However,  FDA 
records  indicate  that  the  IND  effective 
date  was  September  19, 1984,  which 
was  30  days  after  FDA  receipt  of  the 
IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  August  1, 1989.  Tbe 
applicant  claims  July  28, 1989.  es  the 
date  the  new  drug  application  (NDA)  for 
ZEBETA®  (NDA  19-982)  was  filed. 
However,  FDA  records  indicate  that 
NDA  19-982  was  submitted  on  August 
1,1989. 

3.  The  date  the  application  was 
approved.  July  31, 1992.  FDA  has 
verified  the  applicant's  claim  that  NDA 
19-982  was  approved  on  July  31, 1992. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  apphes  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  2  years  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  April  12, 1993,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  August  9, 1993,  for  a 
determination  regarding  whether  the 
apphcant  for  extension  acted  with  due 
diligence  during  the  regulator)'  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  fects  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 


Dated:  January  21, 1993. 
Stuart  L.  Nigbtingak, 
Associate  Commissioner  fat  Heaith  Affairs. 
IFR  Doc  93-30S0  Filed  2-6-93;  6:45  ami 

■aUMQ  CODE  41M-m-F 

(Oockal  No.  92E-0471) 

Determination  of  Regulatory  Revtew 
Period  for  Purpose*  of  Patent 
Extension;  Suprana^^ 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTtON:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Suprane^^  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  s  patent 
which  claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr  . 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  P.  Reuter,  Office  of  Health 
Affairs  (HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Leine, 
Rockville,  MD  20857,  301-443-1362. 
SUPPt^MENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub  L  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L  100-^70) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  a  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effiective  and  runs  until  die  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulator^' 
review  period  may  coimt  toward  the 
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actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Suprane"*^. 
Suprane""^  (desflurane)  is  indicated  as 
an  inhalation  agent  for  induction  or 
maintenance  of  anesthesia  for  inpatient 
and  outpatient  surgery  in  adults. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for 
Suprane™  (U.S.  Patent  No.  4.762.856) 
from  Anaquest.  Inc..  and  the  Patent  and 
Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration. 
FDA,  in  a  letter  dated  December  15, 
1992,  advised  the  Patent  and  Trademaric 
Office  that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  Suprane*"^ 
represented  the  first  commercial 
marketing  of  the  product.  Shortly 
thereafter,  the  Patent  and  Trademark 
Office  requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
Suprane*"^  is  1,369  days.  Of  this  time, 
771  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  598  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  became  effective: 
December  21, 1988.  FDA  has  verified 
the  applicant's  claim  that  December  21, 
1988,  was  the  date  the  investigational 
new  drug  application  became  effective. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  January  30, 1991.  FDA 
has  verified  the  applicant's  claim  that 
January  30, 1991,  was  the  date  the  new 
drug  application  (NDA)  for  Suprane"™* 
(NDA  20-118)  was  initially  submitted. 

3.  The  date  the  application  was 
approved:  September  18, 1992.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-118  was  approved  on  September  18, 
1992. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximimi 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 


statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  406  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  April  12, 1993,  submit  to 
the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  August  8, 1993,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diUgenca  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept  857, 
part  1,  98th  Cong..  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  January  21, 1993. 
StuarlL.  Nightingale, 

Associate  Commissioner  for  Health  Affairs. 
(FR  Doc.  93-3043  FUed  2-9-93;  8:45  am] 
MXMQ  COM  4iM-et-r 


Report  of  the  FDA  Task  Force  on 
International  Harmonization; 
Avallal>illty 

AGENCY:  Food  and  Drug  Administration,. 

HHS. 

ACTION;  Notice.       

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availabiUty  of  a  report  entitled  "Report 
of  the  FDA  Task  Force  on  International 
Harmonization."  This  report  provides 
an  overview  of  FDA's  international 
activities  and  describes  the  importance 
of  international  harmonization  efforts  as 
they  affect  the  safety,  effectiveness,  and 
quality  of  products  regulated  by  FDA. 
ADDRESSES:  The  "Report  of  the  FDA 
Task  Force  on  International 
Harmonization"  may  be  ordered  from 
the  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  5285  Port  Royal  Rd., 
Springfield,  VA  22161.  Orders  must 
reference  NTIS  order  number  PB93- 
128155  and  include  payment  of  $52  for 
each  copy  of  the  document.  Payment 


may  be  made  by  check,  money  order, 
charge  card  (American  Express,  VISA, 
or  MasterCard),  or  billing  arrangements 
made  with  NTIS.  Charge  card  orders 
must  include  the  charge  card  account 
number  and  expiration  date.  For 
telephone  orders  or  further  information 
on  placing  an  order,  call  NTIS  at  703- 
487-4650. 

FOR  FURTHER  INFORMATION  CONTACT: 
Merton  V.  Smith,  Office  of  Health 
Affairs  (HFY-50),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4480. 
SUPPI^MENTARY  INFORMATION:  In 
December  1991,  the  Commissioner  of 
Food  and  Drugs  formed  the  FDA  Task 
Force  on  International  HarmonizaticMi  to 
assess  the  goals,  scope,  and  direction  o{ 
FDA's  participation  in  international 
harmonization.  Following  an  indepth 
study  of  FDA  international  activities, 
including  the  interviewing  of  many  FDA 
constituency  groups,  the  task  force 
made  eight  recommendations  for 
enhancing  FDA's  international 
programs. 

T^is  report  provides  an  overview  of 
FDA's  current  international 
harmonization  efforts,  describes  the 
importance  of  assuring  consistent 
scientifically  based  standards  for  food, 
drugs,  human  biologies,  medical 
devices,  and  radiation  emitting 
products,  and  it  relates  these  efforts  to 
the  protection  of  public  health.  The 
report  also  docxmients  the  pressures, 
incentives,  and  broad  public  support  for 
active  FDA  participation  in 
international  harmonization  programs. 

The  report  is  available  for  purdiase 
from  NTIS  (address  above). 

Dated:  January  29. 1993. 
MkhaelL  Taylor, 
Deputy  Commissioner  for  Policy. 
PH  Doc  93-3041  FUed  2-6-93;  8:45  am) 
■LUNQ  COOC  4IW-01-F 


Put>lle  Health  Service 

Preventive  Health  Amendmente  of 
1992;  Delegation  of  Authority 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  of 
authority  from  the  Secretary  to  the 
Assistant  Secretary  for  Health  on 
January  14, 1981  (46  FR  10016),  the 
Assistant  Secretary  for  Health  has 
delegated  to  the  Director,  Centers  for 
Disease  Control  and  Prevention,  with 
authority  to  redelegate.  all  the 
authorities  pertaining  to  the  National 
Foundation  for  the  Centers  for  Disease 
Control  and  Prevention  under  part  N, 
title  in  of  the  Public  Health  Service  Act 
(42  U.S.C  241  et  seq.),  as  amended  Tliis 
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delegation  excludee  the  authority  to 
pronralgata  reguletioBS  and  to  submit 
reportj  to  Coi^reM. 

This  delegetuw  became  eSoctive  upon 
date  of  signaturo.  In  additian,  I  have 
affirmed  and  ratified  any  actions  taken 
by  the  Director,  Canters  {or  E^seaae 
Control  and  F^revention  or  his 
subordinates  which,  in  effiect,  involved 
the  exercise  of  the  authorities  delegated 
herein  prior  to  the  eSKtive  date  of  the 
delegaticHi. 

Dated  )aauary  5, 1993. 

Assistant  Secrttaryfoe  Health. 

IFR  Dog.  93-3060  Piled  2-«-«»;  8:45  am) 


TitI*  V  of  ttM  Public  HMtth  SMVic*  Act; 
Oetogation  of  Authority 

Notice  is  hereby  given  that  in 
furtherance  of  the  delegation  of 
authority  of  Decembw  16, 1992,  from 
the  Secretary  of  Heakh  and  Human 
Services  to  the  Assistant  Secretary  for 
Health,  I  have  delegated  to  the 
Administrator.  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAKOISA).  with  the  authority  to 
redelegate,  the  authoritiee  ve^ed  in  the 
Secretary  under  Title  V  of  the  Public 
Health  Service  Act  (42  U.S.C  290aa  et 
seq.),  as  amended,  m  they  pertain  to  the 


Sttbctance  Abuse  and  Mental  Health 
Servicas  Adnainistration.  This 
delegation  excludes  the  authority  to 
promulgate  regulati<m8r4ubrait  reports 
to  the  Congress  or  a  congreaaional 
committee,  establish  advisory 
committees,  and  appoint  members  to 
advisory  committees. 

This  delegation  supersedes  the 
August  7, 1985,  delegation  of  authority 
from  the  Acting  Assistant  Secretary  for 
Health  to  the  Administrator,  Alcohol. 
Drug  Abuse,  and  Mental  Health 
Administration  under  title  V  of  the 
Public  Health  Service  Act,  as  Amended. 

This  delegation  became  effective  upon 
the  date  of  signature.  In  addition,  I  have 
affirmed  and  ratified  any  actions  taken 
by  the  Administrator,  SAMHSA,  or 
subordinates  which,  in  effect,  involved 
the  exercise  of  the  authorities  delegated 
herein  prior  to  the  effective  date  of  the 
delegation. 

Dated:  February  1. 19S3. 
AtMbejr  F.  Manlqr. 
Acting  Aasittant  Secretary  for  Healtk. 
[FR  Doc  93-3061  Filed  2-8-93;  8:45  am) 
BtuMQ  cow  4isa-et-« 


NatlofMl  bMtNuiM  of  HMlth 

ownnMfN-wpfiMi  HnMnDonSt 
Avallabtllly  Ibr  Uconshiq 

AGCNCY:  National  histitutes  of  Health, 
HHS. 

ACfNM:  Notice 

The  inventicHU  listed  below  are 
o%vned  l^  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commeraalizatian  of  results  of  federally 
funded  reeearch  and  development. 
Foreign  patent  appUcations  are  filed  on 
selected  inventions  to  extend  market 
coverage  for  U.S.  companies  and  may 
also  be  available  ior  licensing. 

AOtMESSCS:  licensing  informaticHi  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  Mr.  Steven  M.  Ferguson.  Technology 
Licensing  Specialist,  Office  of 
Technology  Transfw,  National  Institutes 
of  Health.  Box  OTT,  Bethesda,  Maryland 
20892  (telephtme  301/496-7735;  &x 
301/402-0220).  A  signed  Confidentiality 
Agreement  will  be  required  to  receive 
copies  of  the  patent  applications.  Issued 
patents  may  be  obtained  from  the 
Commissioner  of  Patents,  U.S.  Patent 
and  Trademaik  Office,  Washington,  DC 
20231. 


07/312^1  Gmm  (or  Human  Chromntomal  Protela  HMG-14  and  KMG-17. 

07/418.283  Qttick  Color  T«at  to  Dstact  Lead  Release  from  Glaz*  and  BmomI  Coaliag*  (U.S.  Patant  Na  9.010,020). 

07/53a96e  I  MB  hi  in  A  Oialn  Daducad  Amino  Acid  Sequence,  Expression  Vectors  and  Active  Syntbsttc  Peptidaa. 

07/M6.449  Fnhanramapt  of  Mwacnlature  in  Animals  ({or  treatment  of  muscle  degenerabva  diseases)  (see  also  07/tt20,41S). 

07/sa2.oeo  Hubmi  Fmyh^aal  EpMhelial  Cell  Unas. 

07/584754  Use  of  Arsanita  to  Raversibly  Block  Steroid  Binding  to  Glucocorticoid  Racsptor*  in  the  Preaeoca  of  Other  Steraid  Recaplata. 

07/616.290  Avidln  and  Strafttaridin  Modified  Water-Soluble  Polymers  such  as  Poiyacryiamida,  and  the  Use  Thoraof  In  the  Caoatniction  of  Soluabla  Mutti- 
walont  Macronoiacuiar  Conjugates  |for  coating  tumor  callsj. 

07/620.415  EnhancanuDt  of  Musculature  in  Animals  lio  transgenic  (arm  animals  such  as  pigs)  (»aa  also  07/946,449)1 

07/645.356  New  Platmid  Conatructlans  for  High  Level  Production  of  Eukaryotic  Proteins. 

07/675.105  Synthetic  Oiiaownclaotida  far  Translational  Control  of  Eukaryotic  Geoea. 

07/696.233  Sansitiva  Method  far  l,oraMiliig  Chromosomal  BreakpoinU  Ifor  Burkitt's  Lymphoma). 

07/709.794  Use  of  Bovine  Adrenal  MaduUary  Endothelial  Calls  as  a  Source  of  Connective  Tissue  Proteins. 

07/715,890  Amino  Add  Daiivettaad  and  Bromoacetyl  Modified  Peptides  for  the  Praparatkm  of  Synthetic  PapCida  Poiyaiars,  Conlngaled  Peptidaa,  and  Cy- 
clic Peptides. 

07/742.077  C02— Independent  Growth  Medium  for  Maintertanca  and  Propagaboo  of  Calls. 

07/743.072  Desk  Top  Spectrum  Analyzer  (for  x-ray  spectral). 

07/751.892  Method  for  Discriminating  and  Identifying  Alleles  hi  Complexes  Lod  [for  typing  of  tissue  prior  to  transpkntafHoni. 

07/752.899  Adeno- Associated  Virus  (AAV)— Based  Eucaryotic  Vectors. 

07/759.56^  Cloning  of  cONA  Encoding  a  Functional  Human  lolariaukiB-O  Receptor. 

07/764.065  New  Techniques  for  Producing  Site-Directed  Mul^aoeaU  of  Claaed  DMA. 

07/789,456  Poiyaayiamide  Gals  with  Improved  Detection  of  Proteins. 

07/798.916  Nucleotide  and  Amino  Acid  Sequence  of  Phemphigus  Vulgaris  /Vntigen  and  Methods  of  Use. 

07/799,828  Twanty-Saven  Highly  bifonnative  .V4icrosatellile  Repeat  Polymorphic  DNA  Markers. 

07/804.663  Method  of  Preparation  of  Tamplala  for  DNA  SaqHancii^. 

07/615.749  Cytoplasmic  Tail  of  CD3E. 

07/815,662  Novel  Monoclonal  Antibody  Against  Human  Platelals. 

07/815.905  Novel  lantibody/DNA)  Conjugate  and  Method  for  Integration  of  Foreign  DNA  into  Calls. 

07/818,450  Sansittva  Yeast  System  for  Detection  of  Aneupioidy  and  Uantlfication  of  Targets. 

07/830.446  Mammallsn  HNRNP  Complex  A1  and  Method  for  Large-Scale  Ovwproductkm  la  E.  co)L 

07/640.625  Immortalized  Human  Bronchial  Epithelial  Cell  Una. 

07/644.673  Call  Culture  Medium  for  Human  Uver  Epithelial  Cell  Una. 

07/S47  J96  Vectors  for  Ligstioa-IndepeodeBt  Goning  and  Methods  for  Using  Seme. 

07/649.344  Catalyst  for  Ptefiaring  Polyacrylamide  Gel  Which  Improves  the  Detection  of  Biomatarlala  liy  Silver  Staining. 

07/856.747  Method  to  Euminale  Inhibitory/liutability  Regions  horn  mRNA. 

07/660.233  Novel  System  for  Isolating  and  Producing  New  Genes.  Gen*  Products  and  DNA  S4<piim<fn 

07/862,061  Method  of  Inducing  Epidermal  Papillomas  in  Transgenic  Animals. 

07/862,987  Control  and/or  Pravenbon  of  Binding  of  NFKAPPAB/REL/DORSAL  (NRI^  Family  Proteta*  to  DNA. 

07/864.962  Cloatag  and  ExpraasJon  of  Complementary  DNAs  far  Multiple  Mssnhats  of  tba  Hummi  CytochroiDe  P4500C  SttMaBrily. 

07/868.960  New  Maibsf  of  the  Nuclear  Hormone  Recepter  Supertenily  md  a  cNDA  Oaaa  Tharaol 
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07/M9,818  ImmorUliMd  Human  Call  Unat  Containing  Exoganous  Cytochrome  P4S0  Geoa*. 

07/869,912  Method  for  Identifying  and  Expreuing  Protaini  that  Recognize  and  Adhere  to  Spadfk  Proba*. 

07/871,608  Effidant  Method  for  Identifiable  Expresaion  of  Nonsalectable  Genaa. 

07/876,289  Development  of  a  Vector  to  Target  Gaoa  Expresaion  to  the  Epidennia  of  Trantgaoic  Animal*. 

07/877,519  Bystander  Effect  Tumoriddal  Therapy. 

07/879,165  Human  Uver  Epithelial  Cell  Une  and  Culture  Media  Therefor. 

07/879.619  Organ  of  Corti  cDNA  Ubrary  and  ProducU  Therefrom. 

07/866,204  Targeting  Geoe  Expreuion  to  Living  Tissue  Using  Jet  Infection. 

07/891,962  Modified  Adeno-Associated  Virus  Vector  Capable  of  Expression  Prom  a  Novel  Promoter. 

07/897,391  Phosphonoalkyl  Phenylalanine  Compound*  Suitably  Protected  for  Use  in  Peptide  Synthesis. 

07/897,577  A  Seositive  Yeast  Genebc  System  for  Identifying  Agents  Causing  DouUa  Stranded  DNA  Damage. 

07/902,786  Efficient  Directional  Genetic  Cloning  System. 

07/90S.204  Feeder  Calls  for  Monoclonal  Antibody  Production. 

07/906,861  Method  of  Inhibiting  Viral  Replication. 

07/9M314  Method  for  Estimating  mRNA  Content  by  Filter  Hybridization  to  a  PolythymidyUte  Probe. 

07/914.284  A  Chimeric  Protein  That  Has  s  Human  RHQ  Motif  and  Deoxyribonudease  Activity. 

07/915.884  Type  Alpha  Platelet -Derived  Growth  Factor  Receptor  Geoe. 

07/920,013  Method  for  the  Fluorescent  Detection  of  a  DNA  Sequence  in  Real  Time. 

07/922,723  Five  Highly  Informative  Microsatellite  Repeal  Polymorphic  DNA  Markers  (see  also  07/799.628). 

07/929,204  A  PCR  Control  Template  for  the  Quantitation  of  Laminin  mRNA. 


Dated:  January  25. 1993. 
Reid  G.  Adlar, 

Director,  Office  of  Technology  Transfer. 
[FR  Doc.  93-2993  Piled  2-8-93:  8:45  am] 
MUJNQ  COM  4140-01-11 

National  Cancer  Inatitute;  Amended 
NoUce  of  Meeting 

Notice  is  hereby  given  to  amend  the 
meeting  notice  of  the  National  Cancer 
Advisory  Board  and  its  Subcommittees 
which  was  published  in  the  Federal 
Register  (58  FR  5998)  on  January  25. 
1993  to  allow  two  additional 
subcommittee  meetings. 

The  Clinical  Investigation  Task  Force 
will  meet  at  6  p.m.  on  Simday,  February 
7, 1993  at  the  Hyatt  Regency  Hotel,  One 
Bethesda  Metro  Center,  Bethesda,  MD. 
The  Subcommittee  on  Information  and 
Cancer  Control  for  the  year  2000  will 
meet  on  February  8, 1993  from  12  p.m.- 
1  p.m.  at  the  National  Institutes  of 
Health.  Building  3lC,  Conference  Room 
7,  9000  Rockville  Pike,  Bethesda. 
Maryland  20892. 

The  meetings  will  be  open  to  the 
public.  Attendance  by  the  public  will  be 
limited  to  the  space  available. 

Dated:  February  1, 1993. 
Susan  K.  Feldman, 
Committee  Management  Officer.  NIH. 
[FR  Doc  93-2992  Filed  2-8-93;  8:45  am] 
MUJNQ  eOOt  4140-01-11 


DEPARTMEtfT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

Office  of  Lead-Baaed  Paint  Abatement 
and  Poisoning  Prevention 

(Docket  No.  N-93-3S73) 

Notice  of  Submlaalon  of  Propoeed 
Information  Collection  to  OMB 

AGENCY:  Office  of  Lead-Based  Paint 
Abatement  and  Poisoning  Prevention, 
HUD. 


ACnON:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to: 

Angela  Antonelli,  OMB  Desk,  OfRce  of 
Management  and  Budget,  New  Executive 
Office  Building,  Washington,  DC  20503 

Joan  Campion,  Rules  Docket  Gerk, 
Department  of  HUD,  451  7th  Street,  SW., 
Room  10276.  Washington,  DC  20410 

FOR  FURTHER  INF0RMATKX4  CONTACT:  Kay 
Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street  Southwest. 
Washington,  DC  20410.  telephone  (202) 
708-0050.  TTiis  is  not  a  toU-firee  number. 
Copies  of  the  proposed  forms  and  other 
available  documents  submitted  to  OMB 
may  be  obtained  from  Ms.  Weaver. 
SUPPtXMENTARY  INFORMATION:  This 
Notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  has  submitted  to  OMB,  for 
expedited  processing,  an  information 
collection  package  %vith  respect  to  a 
Notice  of  Fund  AvailabiUty  (NOFA)  for 
HUD's  Grant  Program  for  Lead-based 
Paint  Hazard  Reduction  in  Priority 
Housing.  HUD  is  requesting  a  10-day 
OMB  review  of  this  information 
collection. 

The  funds  for  this  technical  assistance 
were  appropriated  by  the  VA,  HUD  and 
L\A  Act  of  1993  (PubUc  Law  102-389 
approved  October  6, 1992). 

HUD  intends  to  provide  $93,000,000 
under  the  NOFA  to  state  and  local 
governments  in  two  categories.  Category 
I  provides  $90,000,000  in  grants  to 
states  and  local  governments  for  lead- 


based  hazard  reduction  in  priority 
housing,  and  Category  II  up  to 
$3,000,000  for  grants  to  states  for 
assistance  in  implementing  a  state 
certification  program,  after  state 
enabling  legislation  has  been  passed. 

The  NOFA  describes:  (1)  The  nature 
and  scope  of  eligible  activities;  (2)  the 
application  process  and  the  factors  that 
HUD  will  use  in  evaluating  ail 
application;  and  (3)  the  selection  and 
approval  pnxiedures  for  both  Categories. 

The  Department  has  submitted  the 
proposal  for  the  collection  of 
information,  as  described  below,  to 
OMB  for  review,  as  required  by  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35); 

(1)  The  title  of  the  information 
collection  proposal; 

(2)  The  office  of  the  agency  to  collect 
the  information; 

(3)  The  description  of  the  need  for  the 
information  and  its  proposed  use; 

(4)  The  agency  form  number,  if 
applicable; 

(5)  What  members  of  the  public  will 
be  affected  by  the  proposal; 

(6)  How  frequently  information 
submission  will  be  required; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response: 

(8)  Whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and 

(9)  The  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 

firoposal  and  of  the  OMB  Desk  Officer 
or  the  Department. 

Authority:  Section  3507  of  the  Paperwrork 
Reduction  Act,  44  U.S.C  3507,  Section  7(d) 
of  the  DepMurtment  of  Housing  and  Urban 
Development  Act.  42  U.S.C  3535(d). 


f< 
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Dated:  January  14, 1M3. 
Ronald  Morony, 

Deputy  Director.  Offkx  of  Lead-Bated  Paint 
Abatement  and  Poisoning  Prevention. 

Proposal:  Notice  of  Fiinding 
Availability  for  1993-HUD'8  Grant 
Program  for  Lead-Based  Paint  Hazard 
Reduction  in  Priority  Housing. 


Q|^C0.- Office  of  Lead- Based  Paint 
Abcitinnent  and  Poisoning  Preventian. 

Duaiption  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  This 
information  collection  fai  reqtdred  in 
connection  with  the  issuance  of  a  Notice 
of  Fund  Availability,  which  anoouncea 
the  availability  of  $03,000,000  for  grants 
in  two  Categories:  for  leed-besed  paint 


hazard  reduction  in  priority  housing, 
and  for  implementing  state  cartificatian 
programs. 

Fonn  hhimba^  None. 

Respondents:  State  and  local 
govemmenta. 

Frequency  <rf  Submission:  One  tlma 
only. 

Sporting  Burden: 
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Bwdan  hom 
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Cat  1100 
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80 

ts 
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Total  Estimated  Burden  Hours:  8,375. 

Status:  New. 

Contract:  Ellis  &  Goldman.  HUD 
(202)  755-1822,  Ai^ak  Antonelli.  0MB 
(202) 305-6880. 

Suraorting  Statement  far  bformation 
Collectiaa 

The  items  in  the  NC^A  that  impose 
information  collection  requirements  are 
attached. 

A.  Justification 

1.  The  HUD  Appropriations  Act. 
Public  Law  102-389  directs  the 
Department  of  Housing  and  Urban 
Development  to  conduct  a  grant 
program  for  state  and  local  governments 
for  lead-based  paint  hazard  reduction  in 
priority  housing.  The  collection  of 
information  from  applicants  is 
necessary  to  determine  the  most  capable 
grantee  in  a  competitive  grant  process  to 
be  announced  in  a  Notice  of  Fund 
Availability  (NOFA). 


2.  The  information  provided  by  the 
applicants  will  be  reviewed  and 
evaluated  against  the  ranking  factors 
contained  in  the  NOFA  for  possible 
funding.  The  applicants  will  be  notified 
of  their  selection  or  rejection.  The 
information  is  necessary  so  that  the 
applicants  can  apply  and  compete  for 
funding  opportunities. 

3.  The  Department  has  not  considered 
the  use  of  improved  technology  since 
there  is  no  other  way  to  obtain  the 
information  except  directly  from  the 
resident  groups. 

4.  There  will  be  no  duplication  of 
information. 

5.  There  is  no  similar  information 
already  available  which  could  be  used 
or  modified  frar  this  purpose. 

6.  Not  applicable. 

7.  The  information  will  be  collected 
on  a  one-time  basis. 

8.  There  are  no  ^Mcial  circumstances 
that  retptire  the  collection  to  be 


conducted  in  a  manner  which  is 
inconsistent  with  the  guidelines  in  5 
CFR  1320.6. 

0.  Thwe  has  been  no  outside 
consuhati<Hi  on  this  information 
collected. 

10.  No  assurance  of  confidentiality  is 
provided. 

11.  No  sensitive  questions  are  asked. 

12.  The  Department  estimates  that 
there  will  not  be  any  additioocd  coat  to 
the  Federal  Govemmmt.  The 
applications  will  be  reviewed  in 
acccurdanoe  with  HDD's  existing  review 
requirements.  Annual  coet  of  the 
respondent  is  estimated  to  be  miniraal 
since  the  applicatians  submission  will 
be  prepared  by  State  and  local 
government  personnel  already  preparing 
or  dealing  with  sudi  information. 

13.  The  Department  estimated  that  the 
information  requirements  of  the 
proposed  NOFA  will  have  the  following 
reporting  burdens. 


Hunbei  oi  rMpondants 

X 

Ffequencyo<       , 
(MponM 

Hounparfe-      _ 

•ponss 

Bwdmhoum 

A()plr:4Mnn        

O^ltOO              .      ,       , 

1 
t 

•0 

8.000 

nMMtnfWMfl^ 

Cilttixt 

375 

Tm^  napntHno  Buptftn 

8J78 

14.  Not  Applicable. 

15.  The  Department  does  not  plan  to 
publish  the  information  collected  in  this 
NOFA  for  statistical  use. 

Following  are  excerpts  from  an  as-yet 
unpublished  funding  notice  dealing 
with  Lead-Baaed  Paint  Hazard 
Reduction  in  Priority  Housing.  The 
purpose  of  publishing  these  excerpts  is 
to  afford  the  public  notice  of  the  kinds 
of  information  coUectiona  that  will  be 
involved  in  the  apptication  procesa. 
Today's  document  is  not  a  hmdii^ 
annooncament. 


DqMitmeBt  of  Hooaing  and  Uiiian 
Development 

Office  of  the  Secretary— Office  of  Lead- 
Baaed  Paint  Abatemaot  and  Poisoning 
Prevention 

January  13. 1993. 

(Docket  Na FR | 

Notification  of  Funding  Availability  for 
Lead-Based  Paint  Hazard  Reduction  in 
Priority  Housing 


1.  Introdnction 

Ag^ncr:  Office  of  the  Secretary — 
Office  o(  Lead-Based  Paint  Abatement 
and  FoisaiiiBf  PievaotioD,  HUD. 


Action:  Notice  of  funding  availability. 

Summary:  This  notice  annoimces  the 
availability  of  two  categories  of  grant 
funding:  Gstegory  I,  for  approximately 
$90,000,000,  for  a  grant  progrsn  fbr 
states  and  local  governments  to 
undertake  lead-baaed  paint  hazard 
reduction  in  priority  housing,  and 
Cetasory  n  for  up  to  $3,000,000  in  FY 
1993  and  $3,000,000  in  FY  1904 
(authorized,  but  subject  to 
appropriations)  for  grants  to  states  fior 
assistance  in  implementing  a  state 
certification  ptopam,  after  state 
enabling  legislation  has  been  passed. 
Approximately  20-25  grants  of  $1 
miliiai>-$6  milhon  will  be  awarded 
under  Category  I;  approximately  IS  to 


1&  grants  of  up  to  $200,600  will  be 
awvded  under  Category  H  in  FY  1993. 
and  a  like  nmnber  in  FY  1994,  subject 
to  appropriations.  The  total  grant  sum 
requested  by  applicants  in  either 
category  is  intended  to  be  the  total  for 
all  years  of  the  proposed  project.  There 
will  be  no  incremental  or  year-by-yBar 
funding.  This  document  inchides 
information  concerning  the  following: 

1.1.  The  purpose  of  the  NOFA, 
eligibility,  available  amoimts,  and 
selection  criteria; 

1.2.  Application  proceming, 
inclading  how  to  apply  and  how 
selections  will  be  made;  and 

1.3.  A  checklist  of  steps  ffiKi  exhibits 
involved  in  the  application  process. 

Appendices  to  the  NOFA  identify 
relevant  regul^iois  and  guidelmes 
referenced  throughout  the  ttOFA,  define 
Administrative  Costs,  provide  a  sample 
diagram  for  sho%ving  applicant's  sources 
and  uses  of  the  grant  funds,  provide  a 
budget  form,  set  ioitix  requirements  for 
a  State  Certification  Prc^am,  list 
eligible  HUD  housing  programs,  and 
provide  raquiremants  for  CHAS. 
DATES:  To  be  considered  for  funding  for 
Category  I.  an  original  and  two  copies  of 
the  completed  application  must  be 
received  at  the  Office  of  Lead-Based 
Paint  Abatement  and  Poisoning 
Preventioa  (OLBPAPP).  at  the  address 
listed  below,  no  later  than  3  pjn. 

(Eastern  Time),  on .  The  date  for 

applicatioQs  fbr  Category  n  grants  is  3 

p.m.  (Eastern  Time) ,  at  the  same 

address.  The  application  deadlines  aro 
firm  as  to  date  and  hour.  .In  the  interest 
of  fairness  to  all  competing  applicants, 
the  Department  will  treat  as  ineligible 
for  consideration  any  application  that  is 
received  after  its  deadline.  Applicants 
should  take  this  factor  into  account  and 
make  early  submission  of  their  materials 
to  avoid  loss  of  eligibility  brought  about 
by  unanticipated  delays  or  other 
delivery-related  problems.  Please  see 
section  5  for  Category  I  grants,  and 
section  8  for  Category  II  grants  for 
further  information  on  what  constitutes 
proper  submission  of  an  application. 
ADDRESSES:  Application  kits  for  this 
two-category  NOFA  may  be  obtained 
from  the  Office  of  Lead-Based  Paint 
Abatement  and  Poisoning  Prevention, 
roomB-133,  451  Seventh  Street.  SW., 
Washington.  DC  20410.  or  by  phoning 
l-«00  RID  LEAD  (not  a  toll-free 
number).  Completed  applications 
should  be  submitted  to  this  same 
address. 

FOR  FURTHER  MFORMATKM  CONTACT.  Ellis 
G.  Goldman.  Director.  Program 
Management  Division,  Office  of  Lead- 
Based  Paint  Abatement  and  Poisoning 
Prevention,  room  B-I33, 451  Seventh 


Street,  SW.,  Washington,  DC  20410. 
telephone  1-800-RID  LEAD  (not  a  toll- 
free  number];  TDD  numbers  for  the 
hearing-impaired  are:  (2Q2)  70A-Q30Q 
Not  a  toll-free  Dumber),  or  l-BOO-877- 
8339. 

SUPPLHIBCmiT  WTOnWATICW. 

Paperwork  Keductioa  Act  Slalemant 

The  information  collection 
requirements  contained  in  this  notice 
have  been  approved  by  the  Office  of 
ManagemeBt  and  Budget  (CM^).  under 
sectioB  3504(h)  of  the  Papwwork 
Reduction  Act  of  1980  (44  U.SC  3501- 
3520).  and  asaignad  OMB  control 
number. 
•        •        •        •        • 

3.2    Back^^nind 

Lead  is  a  powerful  toxicant  that 
attacks  the  central  nervous  system  and 
is  particnivly  damaging  te  the 
neurological  development  of  young 
children.  Pregnant  women  can  transfer 
lead  through  the  placenta  to  the  fetus. 
Lead-based  paint  (LBP)  is  one  of  the 
major  sources  of  lead  in  the 
environment.  In  addition  to  paint,  lead 
may  be  found  in  dust,  soil,  drinking 
water,  food,  emissions  from  leaded 
gasoline  combustion,  and  industrial 
emissions.  Current  human  exposure  to 
lead  is  found  by  testing  blood  for  the 
presence  of  lead. 

Based  upon  a  national  survey 
conducted  in  1990,  for  HUD'S 
Comprehensive  and  Workable  Plan 
rep)ort,  approximately  57  million 
privately  owned  and  occupied  housing 
units  built  before  1980  have  some  lead- 
based  paint  inside  or  outside  the 
dwelling.  The  57  million  units  represent 
just  over  half  of  the  nation's  existing 
housing  stock.  The  57  million  units  also 
represent  74  percent  of  the  dwellings 
built  before  1980.  The  i>ercentages  for 
dwellings  having  lead-based  paint  rise 
to  80  percent  of  dwellings  built  before 
1960,  and  to  90  percent  of  those  built 
before  1940.  In  addition,  the  older 
homes  show  a  greater  concentration  of 
lead  in  the  paint  and  more  areas  with 
lead-based  paint. 

An  estimated  9.9  million  of  the  57 
million  units  are  occupied  by  families 
with  children  under  the  age  of  six.  who 
are  most  at  risk.  Of  these,  about  3.8 
million  imits  have  hazards  requiring 
prompt  attention,  such  as  peeling  lead- 
based  paint,  excessive  amounts  of  lead 
dust,  or  both.  Approximately  half  of 
these  units  are  occupied  by  families 
with  incooies  lower  than  the  national 
median. 

HUD  has  been  actively  engaged  in  a 
number  of  activities  ralaiiag  to  lead- 
based  paint  as  a  nsull  ef  the  Lead-Based 
Paint  Poisoning  Prevention  Act 


(LBPFPA)  and  certain  amendments  to 
the  LBPPPA  in  1987  and  1988.  The 
recently  enacted  residential  Lead-Based 
Paint  Hazard  Reduction  Act  of  1992 
(P.L.  102-550]  provided  major  new 
initiatives  and  more  detailed 
requirements  for  this  NOFA.  (Also  see 
Appendix  A  for  a  list  identifying 
relevant  Federal  regulations  and 
guidelines  referred  to  in  this  NOFA4 

hi  April.  1989  HUD  and  the  EPA 
executed  a  Memorandum  of 
Understanding  (MOU)  on  Lead-Basad 
Paint.  This  MOU  has  become  the  basis 
for  Federal  interagency  cooperation 
including  a  HUD-ETA  Interagency  Taek 
Force  on  Lead-Based  PainL 

hi  December,  1990,  HUD  submittad  to 
Congress  a  Comprehensive  and 
Workable  Plan  for  the  Abatement  of 
Lead-Based  Paint  in  Priv»lely  Owned 
Housing.  The  plan  described  the 
magnitude  of  the  problem  &nd  set  forth 
a  comprehensive  strategy  for  reducing 
this  threat 

In  1990.  HUD  devebped  the  first  sat 
of  guidelines  to  be  used  nationally  for 
abating  lead  paint  in  public  housing 
(See  Appenchx  A).  They  are  now  being 
used  in  the  pubUc  housing 
modernization  program.  Updates  to  take 
account  of  new  knowledge  and  new 
technology  are  now  underway. 

Working  together  on  die  Interagency 
Task  Force,  EPA  with  assistance  from 
HUD  and  CDC,  recently  began  operating 
a  National  Clearinghouse  and  ToIlfr«e 
Hotline  on  lead  poisoning,  1-800- 
LEADFYL 

Grant  awards  for  the  NOFA  dated  July 
6, 1992  for  this  program  ware  recently 
announced.  Ten  States  and  cities  %vera 
selected  for  negotiation  of  grants 
totalling  approximately  $45  million 
dollars  for  lead-based  paint  testing  and 
abatement 

3.3  Allocation  Amounts. 
Included  in  the  Department's  FY  1993 

appropriations  for  assisted  housing  is 
$90,000,000  for  Category  I  grants  to 
States  and  units  of  general  local 
government  that  have  an  approved 
Comprehensive  Housing  Affordability 
Strategy  (CHAS)  to  evaluate  and  reduce 
lead-based  paint  hazards  in  "priority 
housing." 

Because  lead-based  paint  is  a  natioaal 
problem,  it  is  critical  that  these  fonds  be 
used  in  a  manner  that  maximizes  the 
number  of  housing  units  in  which  lead- 
hazard  reduction  occurs,  that  stimulates 
cost-effective  State  and  local  approaches 
that  can  be  replicated  in  as  many 
settings  as  possible,  and  that  dispersas 
the  grants  as  widely  as  possible  acroes 
the  nation.  HUD  expects  to  award  20  to 
25  grants  of  $1  milUor,  to  S6  oullioB 
each. 

3.4  Eligibility. 
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The  Residential  Lead-Based  Paint 
Hazard  Reduction  Act  of  1992  ("Title 
X")  specifies  the  following  eligibility 
requirements  for  participation  in 
Category  I  grants  to  evaluate  and  reduce 
lead-based  paint  hazards  in  priority 
housing: 

3.4.1.  Eligible  Applicants — A  State 
or  unit  of  local  government  that  has  an 
approved  Comprehensive  Housing 
Affordability  Strategy  (CHAS)  under 
section  105  of  the  Cranston-Gkinzalez 
National  Affordable  Housing  Act  (42 
U.S.C  12705)  is  eligible  to  apply  for  a 
grant  under  Category  I.  In  order  to 
assure  the  widest  geographical 
participation  in  this  program,  awardees, 
including  subawardees  under  such 
awards  that  are  units  of  local 
government  and  that  are  assigned  the 
utilization  of  30  percent  or  more  of  the 
total  grant  awards,  under  the  fiscal  year 
1992  NOFA  (issued  July  6, 1992) 
funding  round  shall  not  be  eligible  to 
apply  in  this  FY  1993  round,  but  shall 
be  eligible  for  future  rounds.  That  is; 
current  and  future  awardees  shall  not  be 
eligible  to  apply  for  the  funding  round 
immediately  following  any  round  in 
which  they  have  received  a  Category  I 
type  of  award,  but  after  that  skipped 
round,  they  will  again  become  eligible 
for  future  roiuids.  States  are  eligible  to 
apply  for  Category  D  grant  awards, 
whether  or  not  they  have  received  a 
Category  I  award  in  any  round. 

3.4.2.  CopabjVity*— Applicants  shall 
demonstrate  the  capability  to  identify 
housing  units  with  significant  lead- 
based  paint  hazards,  to  oversee  the  safe 
and  effective  conduct  of  the  hazahl 
reduction,  and  to  assure  the  futiu^ 
availability  of  hazard-reduced  units  to 
low-  and  moderate-income  persons. 

3.4.3.  Eligible  Housing  Units — See 
Priority  Housing,  definition  2.17  and 
Appendix  B  for  the  enumeration  of 
eligible  HUD  housing  programs  that 
may  include  priority  housing  units. 

3.4.4.  Certified  Performers — Funds 
shall  be  available  only  for  projects 
conducted  by  contractors  and  inspectors 
who  are  certified  and  workers  who  are 
trained  through  a  federally  or  State- 
accredited  program  at  least  as  protective 
as  the  Federal  Certification  Program 
standards  outlined  in  Appendix  E. 

3.5    Program  Objectives  and 
Requirements. 

3.5. 1     The  purposes  of  this  program 
include: 

3.5.1.1  to  implement  a  national 
strategy,  as  defined  in  Title  X,  to  build 
the  infrastructure  necessary  to  ehminate 
lead-based  paint  hazards  in  all  housing 
as  widely  and  expeditiously  as  possible; 

3.5.1.2  to  encourage  effective  action 
to  prevent  childhood  lead  poisoning  by 
establishing  a  workable  framework  for 


lead-based  paint  hazard  evaluation  and 
reduction; 

3.5.1.3    to  mobilize  national 
resources  expeditiously,  through  a 
partnership  among  all  levek  of 
government  and  the  private  sector,  to 
develop  the  most  promising,  cost- 
elective  methods  for  evaluating  and 
reducing  lead-based  paint  hazards; 

3.5.2  Number  of  Category  I  grants  to 
be  awarded.  Approximately  20-25 
grants,  with  a  total  grant  sum  of  $1 
million — $6  million  each,  will  be 
awarded.  The  awards  are  intended  to 
cover  the  total  cost  of  the  project  over 
its  multi-year  Hfe. 

3.5.3  Funding.  Grantees  shall  be 
reimbursed,  in  accordance  with  a 
schedule  to  be  included  with  the 
applicant's  proposal  and  approved  by 
HUD.  (See  Section  VII,  Administrative 
Provisions,  of  this  NOFA.) 

3.5.4  Limitations  on  the  Use  of 
Assistance. 

3.5.4.1  Category  I  grant  funds  are  to 
be  used  to  evaluate  and  reduce  the 
hazards  of  lead-based  paint  in 
residential  units  constructed  prior  to 
1978.  However,  if  the  jurisdiction  has 
banned  the  sale  or  use  of  lead-based 
paint  prior  to  1978,  the  applicant 
jurisdiction  may  request  the  Department 
to  designate  an  earlier  date.  These  units 
must  be  "priority  housing"  as  defined  in 
this  NOFA. 

3.5.4.2  Pursuant  to  the  Coastal 
Barrier  Resources  Act  (16  U.S.C  3501). 
grant  funds  may  not  be  used  for 
properties  located  in  the  Coastal 
Barriers  Resources  System. 

3.5.4.3  Under  the  Flood  Disaster 
Protection  Act  of  1973  (42  U.S.C.  4001- 
4128),  grant  funds  may  not  be  used  for 
lead-based  paint  detection  or  hazard 
reduction  activities  on  properties 
located  in  an  area  identified  by  the 
Federal  Emergency  Management  Agency 
(FEMA)  as  having  sp>ecial  flood  hazards 
unless: 

3.5.4.3.1  The  community  in  which 
the  area  is  situated  is  participating  in 
the  National  Flood  Insurance  Program 
in  accordance  with  the  regulations 
thereunder  (44  CFR  parts  59-79),  or  less 
than  a  year  has  passed  since  FEMA 
notification  regarding  such  hazards;  and 

3.5.4.3.2  Flood  insurance  on  the 
property  is  obtained  in  accordance  with 
section  102(a)  of  the  Flood  Disaster 
Protection  Ad.  Applicants  are 
responsible  for  assuring  that  flood 
insurance  is  obtained  and  maintained 
for  the  appropriate  amount  and  term. 

3.5.4.4  The  National  Historic 
Preservation  Act  of  1966  (NHPA)  (16 
U.S.C.  (470)  and  the  regulations  at  36 
CFR  part  800  apply  to  the  abatement 
activities  that  ve  to  be  undertaken 
pursuant  to  this  NOFA.  HUD  is 


responsible  for  satisfying  the  obligations 
to  make  a  historic  preservation  finding 
under  section  106  of  the  NHPA  and  the 
regulations.  Recipients  are  to  assist  HUD 
in  making  the  required  findings  by 
providing  information  to  support  the 
determinatin.  This  information  includes 
the  address  of  the  property,  and  either 
a  complete  description  of  the  activities 
to  be  carried  out  or  an  indication  that 
no  external  changes  are  proposed  and 
the  property  is  not  listed  on  the 
National  Register  of  Historic  Places  or 
eligible  for  inclusion  on  the  National 
Register  as  required  by  section  106  of 
the  NHPA.  In  the  alternative,  the 
recipients  may  provide  evidence  of 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO). 

3.5.5    Eligible  Activities.  The 
following  activities  are  eligible  for 
support  under  the  grant  program: 

3.5.5.1    Direct  Project  Elements 
(whether  activities  of  the  Grantee,  or 
subgrantees  or  other  sub-recipients): 

3.5.5.1.1.  Inspection  and  testing  of 
housing  constructed  prior  to  1978  to 
determine  the  presence  of  lead-based 
paint  or  lead  dust  through  the  use  of 
portable  X-ray  fluorescence  analyzers  or 
approved  laboratory  analyses  and 
through  wipe  testing. 

3.5.5.1.2.  Abatement  of  lead-based 
paint  hazards  by  means  of  removal, 
enclosure,  encapsulation,  or 
replacement  methods. 

3.5.5.1.3.  Less-than-fuU-abatement 
techniques  for  programs  that  apply  a 
diffierentiated  set  of  resources  to  each 
unit,  dependent  upon  conditions  of  the 
unit  and  the  extent  of  hazards. 

3.5.5.1.4.  Temporary  relocation  of 
families  and  individuals  during  the 
period  in  which  hazard  reduction  is 
conducted  and  until  the  time  the 
affected  unit  receives  clearance  for 
reoccupancy. 

3.5.5.1.5.  Blood  testing  of  children 
under  the  age  of  six  residing  in  units 
undergoing  inspection  or  hazard 
reduction. 

3.5.5.1.6.  Blood  testing  and  air 
sampling  to  protect  the  health  of  the 
hazard-reduction  workers,  supervisors, 
and  contractors. 

3.5.5.1.7.  Other  housing 
rehabilitation  activities  under  this 
program  that  are  specifically  required  to 
carry  out  effective  abatement  and 
without  which  the  abatement  could  not 
be  effected.  Grant  funds  from  this 
program  may  also  be  used  for  reducing 
lead-based  paint  hazard-reduction 
component  in  conjunction  with  other 
housing  rehabilitation  programs. 

3.5.5.1.8.  Pre-  and  post-hazard 
reduction  wipe  testing. 


3.5.5.1.9.  EB^aariogaiul 
ardiksclaral  costs  that  we  neceasary  to, 
and  in  diract  suf^oit  of.  abatameat 

3.5.5.1.10.  Intaiim  control  of  Isod- 
based  paint  bazards  in  priority  bousing. 

3.5.5.1.11.  EstabBsbmentofa 
comraunity  education  program,  on  lead 
hazards. 

3.5.5.1.12.  Liability  insurance  for 
lead-hazard  reduction  activities. 

3.5.5.1.13.  Data  collection,  analysis, 
evaluation,  and  preparation  of  a  case 
study  at  the  conclusion  of  grant 
activities.  This  direct  project  activity 
includes  compiling  and  delivering  such 
data  as  may  be  required  by  HUD's 
independent  evaluation  and  research 
program.  For  estimating  purposes, 
applicant  shall  devote  5  percent  of  the 
total  grant  sum  for  this  purpose.  Note 
that  this  function  is  not  part  of  the  10 
percent  Umit  for  administrative  costs. 

3.5.5.2    Support  Elements: 

3.5.5.2.1  Aoministrative  costs  of  the 
graMee  (maximum  of  10%;  (see 
Appendix  B  for  definition.) 

3.5.5.2.2  Program  planning  and 
management  cost  of  sub^antees  and 
other  subrectpieBts. 

3.5.5.2.3  For  Local  Governments 
only: 

3.5.5.2.3. 1    Contittnitions  to  the  state 
for  the  est^hshment  of  State  data- 
coliectioa  mechanisms  to  collect  and 
publish  data  on  the  extent  of  all  public 
and  private  lead-hazard  reduction 
activities-  in  the  State,  including 
numbers  and  dollar  volume  of  activities 
and  number  and  kinds  of  certified 
performers. 

3.5^.2^.2    Contributions  to  the  St^e 
for  the  establishment  of  State  funding 
mechanisms  to  assist  testing  and 
abatement  efforts,  with  particular 
emphasis  on  assistance  to  priority 
housing. 

3.5.5.2.3.3    Contributions  to  the  ^ate 
and/or  county  for  the  State  and/or 
County  Government  to  design  and 
develop  standard  land-record 
mechanisms  to  be  used  by  county 
government  to  record  permanently, 
property-by-properly.  the  completion 
and  approval  of  lead-hazard  testing  uid 
reduction  activities,  so  that  future 
occupants  or  purchasers  may  have 
certain  knowledge  of  the  leeid-hazard 
condition  of  the  property.  The  land- 
record  mechanism  ^ould  include  an 
identification  of  the  lead-hazard 
reduction  method;  permanent 
abatement,  partial  abatement,  or  interim 
control,  and  should  trigger  a  notice  to 
housing  inspection  officials  upon  the 
occurancB  of  the  expected  expiration  of 
the  effectiveness  of  a  less-than- 
permanent  abatement  method. 

3.5.5.2.4  To  State  government  only: 
The  three  supplemental  activities 


immedialeiy  diwve  mtty  be  uBdectaksn 
as  eligible  direct  project  activities. 

3.5.6.  bteligfoie  Activities. 
3.5.6.1.    Capital  Equipment  Cfant 

funds  shall  not  be  used  to  purchase 
capital  equipment,  except  lor  X-ray 
fluorescence  analyzan,  (XRF)  whan  it 
can  be  demonstrated  there  am  bo 
analyzeia  available  locally.  If  pun^asad, 
the  XRF's  shall  remain  the  property  of 
the  gnuUae  at  the  conclusion  of  the 
project.  Funda  can  be  used,  however,  to 
rent  equipment  specifically  for  th* 
ahatenent  project.  If  leased  equipnent. 
other  then  XRFs,  becomes  the  property 
of  the  grantee  as  the  result  of  a  lease 
arrangement,  the  leased  equipment 
becomes  the  property  of  the  Federal 
government  at  the  end  of  the  grant 
period.  However,  that  form  of  lease  , 
arrangement  should  be  avoided 
whenever  a  less  expensive  strai^t-leese 
arrangement  is  possiUe. 

a.  5.6.2.    Medical  Treatment.  Grant 
funds  cannot  be  used  for  chelation  or 
other  medical  treatment  costs.  Funds 
used  to  cover  these  costs  may  be 
counted  as  part  of  the  required  local 
matching  contribution,  but  must  be 
obtained  from  other  sources. 

3 . 5. 7 .  Profect  Desiga  Standards  and 
Requirement&. 

Grantees  will  be  afibrded  considerable 
latitude  in  designing  and  implementing 
the  methods  of  lead-based  paint  hazard 
reduction  to  be  employed  in  their 
jurisdictions.  HUD  is  interested  is 
promoting  iimovative  and  creative 
approaches  that  result  in  the  reduction 
of  this  health  threat  for  the  maxim\^ 
number  of  low-  and  moderate-income 
residents,  and  that  demonstrate 
replicable  techniques  that  are  better, 
faster,  less  expensive,  or  mora  effective 
than  current  practices.  Flexibility  will 
be  allowed  within  the  parameters 
established  below.  It  is  critical  that 
procedures  for  all  phases  of  testing  and 
abatement  be  clearly  established  in 
writing  in  the  planning  stage  and 
thereafter  adhered  to  by  all  applicants, 
recipients,  and  their  contractors.  It  is 
only  in  this  manner  that  research  and 
evaluation  of  the  safety  and  cost- 
effectiveness  of  the  methods  employed 
can  be  undertaken. 

Proposed  methods  requiring  a 
variance  from  the  standards  or 
procedures  cited  below  will  be 
considered  on  their  merits  in  a  separate 
HUD  review  and  approval  process  after 
the  grant  award  is  made,  and  a  specific 
justification  has  been  presented.  If  a 
grant  application  is  dependent  on  a 
variation  from  the  procedures  cited 
below,  but  otherwise  is  of  award 
quality,  it  will  be  made  as  a  conditional 
grant,  subject  to  approval  of  the  request 
for  variation.  When  such  a  request  is 


made,  either  in  the  application  or 
during  the  planning  phase.  HUD  totands 
ta  conauk  with  experta  from  both  tiie 
public  and  private  sector  as  part  ol  its 
final  determination.  This  is  eapedaUj 
trite  with  regard  to  any  propoMd 
modifications  that  may  have  the 
potential  adversely  to  aflect  the  health 
of  residents  or  workera. 

Giafttees  will  be  required  to  collect 
the  data  necessary  to  document  the 
various  methods  employed  in  order  te 
determine  the  relative  cost  and 
effectiveness  of  these  methods  in 
reducing  lead-based  paint  hazards.  Pre- 
and  post-abatement  eovixonmental 
sampling  and  blood  testing  of  childreB 
under  the  age  of  six  shall  be  a  m<^or 
determinent  of  effectiveness. 

In  developing  the  application  cost 
proposal,  applicants  shall  include  costs 
for  the  following  testing  cycle  for  each 
dwelling  that  will  undergo  lead-based 
paint  detection  and  hazard  reduction. 

XKF  (or  AAS)  testing — pretest  every 
room  or  area  in  each  dwelling  unit 
planned  for  hazard  abatement; 

Blood  testing — (a)  pretest  each 
occupant  child  under  six  years: 

(b)  post-test  each  occupant  child 
under  six  years; 

Dust  testing--(a)  pretest  every  room  or 
area  in  each  unit; 

(b)  clearance  testing  prior  to 
occupancy  in  every  unit; 

(c)  6  month  post-test; 

(d)  12  rrtonth  post-test. 

All  testing  ana  sampling  for  testing 
shall  conform  to  the  HUD  Interim 
Guidelines.  Note  that  it  is  particularly 
important  to  provide  this  foil  cycle  of 
testing  for  less-than-foll-abatement 
hazard  reduction,  even  though  tite- 
testing  itself  may  become  a  substantial 
part  of  the  cost  per  unit.  It  will  be  from 
this  testing  that  we  will  be  able  to 
establish  standards  and  expectations  for 
the  effective  period  of  lead-safe 
conditions  before  the  potential 
recurrmce  of  any  active  lead  hazard. 

The  following  guidance  is  provided  to 
applicants: 

3.5.7.1.     Required  Thresholds  for 
Hazard  Redaction.  While  the 
Department's  Interim  Guidelines  for 
Hazard  Identification  and  Abatement  in 
Public  and  Indian  Housing  (see 
Appendix  A)  employ  two  hazard- 
reduction  thresholds,  one  miUigram  per 
square  centimeter  (1.0  mg/an*)  or  0.5 
percent  by  weight,  applicants  may 
utilize  other  thresholds,  provided  that 
the  alternative  threshold,  with  adequate 
justification,  is  accepted  by  HUD.  The 
justification  must  state  why  the 
applicant  believes  the  proposed 
approach  will  provide  satisfactory 
health  protection  for  occupants  and 
discuss  cost  savings  and  benefits 
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expected  to  result  from  using  the 
proposed  approach. 

3.5.7.2  Surfaces  to  be  abated.  HUD's 
Interim  Guidelines  currently  require  the 
abatement  of  all  interior  and  exterior 
surfaces  having  a  lead  content  above  the 
permitted  threshold.  However,  in 
accordance  with  the  new  guidance  from 
Title  X,  the  applicant  may  choose  to 
abate  fewer  surfaces  or  apply  any  other 
partial-abatement  or  hazard-reduction 
techniques,  provided  that  an  adequate 
rationale  is  presented  and  accepted  by 
HUD.  The  rationale  must  state  why  the 
appUcant  believes  the  proposed 
approach  will  support  the  new  Title  X 
concept  by  providing  satisfactory  health 
protection  for  occupants  and  at  the  same 
time  providing  cost  savings  or  other 
benefits  from  the  proposed  approach. 

3.5.7.3  Clean-up.  The  appHcant  may 
employ  post-abatement  clean-up 
procedures  that  differ  from  the 
procedures  in  the  HUD  Interim 
Guidelines,  provided  that  an  adequate 
)ust]Rcat)on  is  established  and  accepted 
by  HUD.  The  )ustifrcation  must  state 
why  the  applicant  beheves  the  proposed 
approach  will  provide  satisfactory 
health  protection  for  occupants  and 
discuss  cost  savings  and  benefits 
expected  to  resiilt  from  using  the 
proposed  approach. 

3.5.7.4  Waste  disposal.  The 
Resource  (Conservation  and  Recovery 
Act  of  1976  (42  U.S.C  6901  et  seq.) 
(RCR.^),  administered  by  the 
Environmental  Protection  Agency 
(EPA),  shall  govern  all  waste  disposal 
resulting  from  abatement. 

3.5.7.5  Worker  Protection.  The 
applicant  shall  observe  the  procedures 
for  worker  protection  established  in 
Chapter  Eight  of  the  Interim  Guidelines 
for  Hazard  Identification  and  Abatement 
in  Pubhc  and  Indian  Housing, 
published  by  HUD  and  revised.  May 
1991.  (See  Appendix  A.)  Should  OSHA 
publish  more  stringent  requirements 
prior  to  the  start  of  actual  abatement 
work  at  any  individual  project  site, 
those  standards  shall  govern. 

35.7.6    Uniform  Relocation  Act. 

3.5.7.5.1  The  applicant  shall  comply 
with  the  requirements  of  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (URA) 
(42  U.S.C.  4201-4655).  These  policies 
are  described  in  HUD  Handbook  1378, 
Tenant  Assistance,  Relocation  and  Real 
Property  Acquisition. 

3.5.7.5.2  No  displacement  (a 
permanent,  involuntary  move)  is 
anticipated.  However,  to  preclude 
avoidable  claims  for  relocation 
assistance,  all  occupants  (owner  and 
tenants)  shall,  as  so<ai  as  feasible,  be 
notified  in  writing  that  they  will  not  be 


displaced  by  the  lead-based  paint 
abatement  program. 

3.5.7.5.3    Residential  occupants  who 
will  not  be  required  to  move 
permanently  may  be  required  to  relocate 
temfMirarily  to  pwmit  the  lead-based 
paint  abatement  program  to  be  carried 
out.  All  conditions  of  the  temporary 
relocation  must  be  reasonable.  At  a 
minimum,  the  tenant  shall  be  provided: 

3.5.7.5.3.1  Reimbursement  for  all 
reasonable  out-of-pocket  expenses 
incurred  in  connection  with  the 
temporary  relocation,  including  the  cost 
of  moving  to  and  from  the  temporarily 
occupied  housing  and  any  increase  in 
monthly  rent/utility  costs  at  that 
bousing;  and 

3.5.7.5.3.2  Appropriate  advisory 
services,  including  reasonable  advance 
wTitten  notice  of  the  date  and 
approximate  duration  of  the  temporary 
relocation;  the  address  of  the  suitable, 
decent,  safe,  and  sanitary  dwelling  to  be 
made  available  for  the  temporary 
period;  and  the  reimbiusement 
provisions  of  subparagraph  3.5.7.5.3.1  of 
this  paragraph. 

3.5.7.5.4.    The  policy  regarding 
temporary  relocation  costs  for  owner- 
occupants  who  elect  to  participate  in 
abatement  is  a  matter  of  grantee 
discretion.  But  in  any  event,  such 
owner-occupants  may  not  occupy  their 
dwellings  during  lead-hazard  reduction 
activities. 

3  5.7.7.    Post-abatement  clearance. 
Grantees  shall  be  required  to  meet  the 
post-abatement  wipe-test  clearance 
thresholds  contained  in  the  HUD 
Interim  Guidelines  (see  Appendix  A). 
Wipe  tests  shall  be  conducted  by  an 
independent  certified  inspector  and 
results  verified  by  an  accredited 
laboratory.  Rental  units  shall  not  be 
reoccupied  until  acceptable  clearance 
levels  are  achieved.  Owner-occupants 
shall  not  reoccupy  their  dwellings  until 
acceptable  clearance  levels  are 
achieved. 

3.5.7.8.    Prohibited  Abatement 
Methods.  Abatement  methods  that  will 
not  be  allowed  are;  open-flame  burning, 
dry  scraping,  imcontrolled  abrasive 
blasting,  or  machine  sanding  without 
HEPA  attachments.  The  applicant  is 
cautioned  that  methods  that  generate 
high  levels  of  lead  dust,  such  as  abrasive 
sanding,  shall  be  undertaken  only  with 
requisite  worker  protection, 
containment  of  dust  and  debris,  and 
suitable  clean-up. 

3.6    Environmental  Beview. 

Because  it  is  likely  for  many 
applicants  that  at  the  time  of  application 
submission,  only  neighborhoods  or 
other  locators  of  the  housing  to  be 
abated  will  be  known,  rather  than 
specific  properties,  the  Department  has 


determined  that  it  will  perform  an 
envirtHimenta]  review  in  accordance 
with  24  CFR  part  50  at  the  time  each 
property  is  proposed  for  abatement 
under  the  grant,  rather  than  before  HUD 
approval  of  the  grant 

HUD's  environmental  review  will  be 
limited  to  satisfying  its  obligation  to 
make  an  historic  preservation  finding 
under  section  106  of  the  National 
Historic  Preservation  Act  and  the 
implementing  regulations.  HUD  has 
determined  that  lead-based  paint 
abatement  falls  within  a  categorical 
exclusion  (see  24  CFR  50.20(c))  from 
review  under  the  National 
Environmental  Policy  Act  and  is  not 
subject  to  the  remaining  authorities 
listed  in  24  CFR  50.4,  with  the 
exception  of  the  funding  Umitations 
under  the  Coastal  Barrier  Resources  Act 
and  the  flood  insurance  purchase 
requirements  of  the  Flood  Disaster 
Protection  Act  of  1973.  The  applicant  is 
responsible  for  compliance  with  these 
funding  limitations  and  flood  insurance 
purchase  requirements,  as  discussed  in 
section  3.5.4.  "Limitations  on  the  Use  of 
Assistance."  of  this  NOFA. 

3.7.    Rating  Factors. 

HUD  will  use  the  following  technical 
and  finandal  criteria  to  rate  and  rank 
applications  received  in  response  to  this 
NOFA.  The  technical  criteria  and 
financial  criteria  will  be  rated 
separately.  When  the  technical  quality 
of  an  application  has  been  rsted,  the 
strength,  quality,  and  completeness  of 
its  financial  and  resources  plan  will  be 
used  to  assess  how  well  the  technical 
plan  is  likely  to  be  carried  out.  viewed 
against  the  resources  available  for 
implementation.  The  composite  scores 
of  technical  and  financial  strengths  will 
then  be  used  to  provide  an  overall  rating 
for  the  application. 

3. 7. 1     Technical  quality  Rating 
Factors 

The  total  number  of  points  for  the 
technical  quality  rating  factors  is  100 
points. 

3.7.1.1    Strategy.  (40 points)— The 
quality  of  the  proposed  lead-based  paint 
hazard  reduction  strategy.  Strategies 
that  promote  new  or  iimovative,  cost- 
effiective  methods  will  be  awarded  a 
higher  number  of  quality  rating  points 
than  those  of  otherwise  equal  quality 
that  propose  only  conventional  testing 
and  hazard-reduction  techniques.  The 
strategy  should  include: 

3.7.1.1.1    The  hazard-reduction 
program,  including  selection  of 
subgrantees  and  other  subrecipients, 
abatement/hazard  reduction  methods, 
financing,  community  education, 
temporary  relocation,  and  the  degree  to 
which  the  strategy  focuses  on 
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households  in  "priority  housing"  with 
children  under  tne  age  of  6  (13  points): 

3.7.1.1.2  The  identification  of 
priority  housing  to  be  inspected,  tested, 
and  treated.  Housing  recently  inspected 
(within  12  months  of  grant)  and 
identified  as  having  lead-based  paint 
prior  to  the  date  of  the  grant  may  be 
included  (10  points); 

3.7.1.1.3  A  rationale  as  to  why  the 
testing  and  hazard-reduction  methods 
proposed  for  the  housing  units  selected 
in  this  project  are  more  cost-effective 
when  compared  with  other  available 
methods  (relate  treatment  to  level  of 
hazard)  (10  points); 

3.7.1.1.4  A  program  for  blood 
screening  of  young  children  and,  if 


necessary,  referral  for  medical  treatment 
(7  points); 

3.7.1.2    Applicant  capacity  and 
Commitment  to  Hazard  Reduction.  (40 
points}— The  capacity  of  the  applicant 
to  initiate  and  carry  out  the  lead-based 
paint  testing  and  hazard-reduction 
program  successfully  within  the  time 
frames  set  forth  in  Table  1.  "PROGRAM 
DEADLINES".  Elements  to  be 
considered  include: 

3.7.1.2.1    Demonstrated  knowledge 
and  experieQce  of  the  proposed  project 
manager  in  planning  and  managing 
large  and  complex  interdisciplinary 
programs  involving  housing 
rehabilitation,  public  health,  and 
environmental  management  The 


percentage  of  time  of  the  project 
Manager  to  be  devoted  to  this  project  is 
a  significant  fector,  and  must  be 
disclosed  in  the  application.  (15  points); 

3.7.1.2.2  Demonstrated  knowledge 
and  experience  of  the  staff  assigned  to 
this  project  in  carrying  out  these 
undertakings,  including  the  percentage 
of  time  each  person  will  devote  to  the 
project  (IS  points). 

3.7.1.2.3  Institutional  Capacity — 
experimce  and  continuing  capacity  of 
jurisdiction  to  initiate  and  implement 
similar  environmental  and  housing 
projects.  Applicant  should  describe 
previous  related  efforts  and  current 
agency(s)  capacity  (10  points). 


Table  1.— Category  I  Grants;  Program  Deaounes 
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3.7.1.3    Extent  of  Applicant's 
matching  Contribution  (10  points) 

At  a  minimum,  the  applicant  shall 

f>rovide  a  nnatr.hing  contribution  of  at 
east  10  percent  of  the  requested  grant 
sum.  That  contribution  may  be  in  cash 
or  in  kind.  In-kind  contributions  shall 
be  given  a  monetary  value.  Federal 
funds  may  be  considered  part  of  the 
matching  contribution,  but  only  when 
they  are  specifically  dedicated  to  an 
integral  pari  of  this  project.  This  rating 
factor  provides  points  only  for  the  net 
matching  funds  that  exceed  the 
minimum  required  amoimt  Each  source 
of  contributions,  both  for  the  required 
minimum  and  supplemental  amount, 
shall  be  made  in  a  letter  of  commitment 
from  the  funding  entity,  whether  a 
public  or  private  sourc»,  and  shall 
describe  the  contributed  resources  that 
will  be  used  in  the  program.  Absence  of 
required  letters  offering  specific  details 
will  resuh  in  a  reduced  rating. 

3.7.1.4.    Community  and  Private 
Sector  Participation  (10  points) 

The  extant  to  which  the  applicant  has 
enlisted  the  broad  participation  of 
neighborhood,  commimity,  and  non- 
governmental organizations,  the  private 
sector,  and  other  governmental  uunits, 
through  consultation,  employment,  or 
other  activities,  as  evidenced  by  the 
names  and  proposed  roles  of  such 
participants  and  lettera  of  commitment. 
Absence  of  required  letters  under  this 
rating  wi  1  result  in  a  reduced  rating. 


3.7.2    Financial  and  other  Resources 
(0.1  to  1.0  multiples). 

3.7.2.1.  This  rating  factor  does  not 
carry  a  separate  rating  score.  Instead, 
this  fector  is  applied  as  a  multiplier  for 
each  of  the  technical  sub-ratings, 
yielding  a  composite  rating  that 
measures  the  technical  qtiality  of  the 
proposal  and  a  judgment  about  whether 
resources  available  to  carry  out  the 
technical  proposal  are  sufficient,  but  not 
excessive. 

3.7.2.2.  This  rating  factor  will  be 
used  to  rate  the  applicant's  proposed 
allocation  of  financial,  staffing,  and 
other  resources  for  the  total  project  and 
for  each  of  the  major  subtasks  of  the 
project.  It  will  examine  whether  the 
allocations  are  balanced  and  reasonable 
for  the  proposed  purposes.  These  shall 
be  sufficient  in  detail  to  explain  and 
justify  the  proposed  sub-tasks  as  well  as 
the  overall  project.  The  budget  and 
staffing  allocations  shall  cover  all  yeare 
of  the  project.  This  program  wll  not  use 
year-by-year  or  incremental  awards. 
Applicant's  apportionment  of  grant 
funds  and  other  resources  shall  be 
consistent  with  and  support  the  strategy 
rated  imder  3.7.1.1  above. 

3.7.2.3.  There  will  be  separate 
multiplier  factors  for  each  technical 
quality  rating  factor.  The  highest 
multiplier  will  be  1.0.  preserving  the 
full  technical  quality  rating  in  the 
composite  rating.  Lower  multiphers  will 
serve  to  reduce  the  technical  quality 

^ting  in  the  composite  score. 


3.7.2.4.  For  example,  under 
technical  rating  factor  3.7.1.2.1. 
(experience  of  the  proposed  project 
manager),  the  pro[>osed  manager  may 
possess  outstanding  technical  and 
managerial  skills.  The  quality  of  the 
person  may  merit  the  full  20  points 
available.  But  an  examination  of  the 
budget  and  staffing  plan  may  show  that 
the  person  is  only  available  IS  percent 
of  the  time.  The  financial  multiplier 
may  then  be  only  0.2  or  0.3,  depending 
on  the  quality  of  the  full-time  deputy 
manager,  and  the  composite  score 
would  then  be  4  or  6  points  (20 
technical  points  x  0.2  or  0.3 
multipliere). 

3.7.2.5.  For  another  example,  under 
technical  rating  factor  3.7.1.3  (matching 
contributions)  the  proposal  may  show 
expected  matching  funds  to  be  70  or  80 
percent  of  the  total  grant  sum  sought, 
well  above  the  minimum  10  per  cent 
matching  requirement  That  matching 
pledge  may  carry  a  technical  rating  of 
the  ^11 10  points.  However,  an 
examination  of  the  letters  of 
commitment  may  reveal  that  more  than 
half  of  the  excess  matching  funds  are 
dependent  on  private,  voluntary,  fund- 
raising  drives  not  yet  undertaken.  And 
the  financial  plan  may  show  that  only 
half  the  pledge  amounts  are  expected  to 
be  available  by  the  time  needed.  The 
financial  multiplier  might  then  be  O.S 
yielding  a  composite  score  of  5  (10 
technical  points  x  0.5). 
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4.  Category  I  GnntK  ApyMcatJoa 
Procen 

4 . 1    Sabmitting  Apptcations  For 
Category  I  Grants. 

The  applicant  shall  submit  its 
technical  proposal  and  its  financial 
proposal  (management  and  budget  plan) 
in  separable  sections,  so  they  maybe 
reviewed  independently. 

To  be  considered  for  hmding  under  a 
Category  I  Grant,  an  original  and  two 
copies  of  the  application  must  be 
physically  received  in  the  Office  of 
Leed-Based  Paint  Abatement  and 
Poisoning  Prevention  (OLBPAPP), 
Department  of  Housing  and  Urban 
Development,  room  B-133,  451  Seventh 
Street,  SW.,  Washington,  DC  20410.  no 
later  than  3:00  p.m.  (Eastern  Time)  on 
Electronic  (FAX  or  equivalent 
transmittal)  application  is  NOT  an 
acceptable  transmittal  mode. 

The  above-stated  application  deadline 
is  firm  as  to  date  and  hour.  In  the 
interest  of  fairness  to  all  competing 
applicants,  the  Department  will  treat  as 
ineligible  for  consideration  any 
application  that  is  received  after  the 
deadline.  Applicants  should  take  this 
factor  into  account  and  make  early 
submission  of  their  materials  to  avoid 
any  risk  of  loss  of  eligibility  brought 
about  by  unanticipated  delays, 
equipment  breakdown,  or  delivery- 
related  problems. 

HUD  will  review  each  Category  I 
application  to  determine  whether  it 
meets  all  of  the  threshold  criteria 
established  under  section  4.2  of  this 
NOFA.  Non-responsive  applications 
will  be  declared  ineligible  for  further 
consideration.  Applications  that  meet 
all  of  the  threshold  criteria  will  be 
eligible  to  be  scored  and  ranked,  based 
on  the  total  number  of  points  allocated 
for  each  of  the  rating  factors  in  section 
3.7  of  this  NOFA. 

HUD  intends  to  fund  the  highest 
ranked  applications  ¥rith  the  limits  of 
funding  availability,  but  reserves  the 
right  to  advance  other  eligible 
applicants  in  funding  rank  if  necessary 
to  assure  geographic  diversity,  broaden 
the  range  of  hazard-reduction 
alternatives  to  be  tested,  or  enhance  data 
reliability. 

4.2    Application  Threshold 
Requirements  for  Category  I  Grants. 

4.2.1  Purpose.  The  application  must 
be  for  funds  to  evaluate  and  reduce  lead 
hazards  in  Priority  Housing.  (See 
Appendix  D  for  program-by-program 
listing  of  eligible  and  noneligibla  HUD- 
assodated  housing  programs.) 

4.2.2  Eligible  Applicants.  A  State  or 
unit  of  local  government  that  has  an 
approved  Comprehensive  Housing 
Affordability  Strategy  (CHAS)  under 


section  105  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act  (42 
U.S.C  12705)  that  include*  a  lead- 
hazard  reduction  element  (Instructions 
for  preparing  a  lead-hazard  reduction 
element  will  be  found  in  appmidix  G). 
A  certification  that  the  QiAS  has  bean 
filed,  and  a  copy  of  the  leed-hazard 
reduction  element  shall  be  required 
threshold  submissions  in  the 
application.  Applicants  shall  file 
duplicate  copies  of  the  lead-hazard- 
reduction  element  to  their  CHAS  writfa 
the  HUD  Office  of  AfiTordable  Housing 
Programs,  Office  of  Community 
Planning  and  Development  (CPD), 
simultaneously  with  the  application  to 
this  NOFA. 

The  Department  recognizes  that 
applicants  will  have  filed  their  FY  1993 
CHAS  (due:  10/1/93  to  12/31/93)  before 
the  publication  of  this  NOFA,  and  that 
the  requirement  for  the  preparation  and 
filing  of  the  new  lead-hazard  reduction 
element  to  their  CHAS  (imder  the  newly 
enacted  "Title  X")  will  be  out  of  order 
with  regular  CHAS  filing  procedures. 
Nevertheless,  the  applicant  must 
prepare  the  new  element  for  inclusion 
in  this  NOFA  to  meet  the  Title  X 
threshold  requirement.  The  applicant 
must  simultaneously  fill  a  copy  with  the 
HUD  Office  of  Affordable  Housing 
Programs,  CPD,  which  has  the 
responsibility  for  CHAS  requirements. 

4.2.3  Financial  responsibility.  For 
purposes  of  this  program,  HUD  has 
determined  that  all  eligible 
governmental  entities  are  deemed  to 
meet  the  requirements  for  accounting 
and  financial  responsibility.  The 
applicant  shall  be  responsible  for  the 
perfonriance  of  all  consortium  members, 
partners,  contractors,  joint  venture 
participants,  subgrantees,  and  other 
subrecipients. 

4.2.4  Convnitment  to  focus  on 
identification  of  significant  hazard 
housing.  Hie  applicant  must 
demonstrate  a  commitment  to  focus  its 
efforts  on  the  identification  of  housing 
units  with  significant  lead-based  paint 
hazards,  particvilarly  among  dwellings 
for  lower  income  families,  so  as  to 
concentrate  its  resources  on  the  greatest 
needs  first. 

4.2.5  Safe  and  effective  conduct  of 
the  abatement.  The  applicant  must 
demonstrate  willingness  and  readiness 
to  oversee  the  safe  and  effective  conduct 
of  the  hazard-reduction  work,  as 
provided  in  the  application  kit. 

4.2.6  Contractor  certification 
program  requirement.  Each  applicant 
must  carry  out  its  hazard  reduction 
program  under  an  operational  State- 
accredited  or  Federal  certification/ 
training  program  that  is  at  least  as 
protective  as  the  Federal  Certification 


Propem  standards  outlined  in 
Appendix  E.  It  is  suggested  that  any 
state  applicant  or  the  state  government 
of  anv  local-government  applicant 
should  examine  the  support  and  will  be 
available  under  Category  II  grants  (see 
section  8.  and  appendix  £  of  this 
NOFA). 

4.2.6.1  To  receive  a  grant  applicants 
must  use  contractors  cmtified  and 
workers  trained  within  a  State  that 
currently  has  a  lead-based  paint 
certification/training  program.  If  the 
State  in  which  the  applicant  is  located 
has  such  a  program,  furnish  copies  of 
the  enabling  statues  and  regulations,  as 
well  as  other  appropriate 
documentation  (e.g.,  certificates  and 
licenses),  as  proof  thereof. 

4.2.6.2  Other  applicants  may  be 
approved  for  a  grant  with  the  following 
provisions: 

4.2.6.2.1  An  applicant  shall  furnish 
at  the  time  of  application,  letters  of 
intent  to  establish  and  implement  a 
certification  program.  The  enabling 
legislation  shall  be  enacted  wfithin  12 
months  of  the  Category  I  application 
date,  and  the  designated  agency 
implementing  the  program  shall  have 
complete  initial  training  sessions  within 
18  months  from  the  date  of  the  Category 
I  application  date.  Letters  of  intent  snail 
be  fixMn  the  Governor  of  the  State  and 
an  authorized  representative  of  the 
legislative  body  in  the  State.  The  letters 
shall  set  forth  their  plans  to  make  a  good 
faith  effort  to  enact,  within  12  months 
of  the  Category  I  application  date, 
enabling  l^islation  that  would  establish 
or  designate  an  appn^uiate  department 
of  office,  to  put  an  operating  staff  in 
place,  and  to  promulgate  appropriate 
regulations  and  complete  the  initial 
training  sessions  within  18  months  of 
the  Category  I  application  date.  These 
letters  of  intent  shall  be  carried  over  to 
the  grant  agreement  and  become  part  of 
the  grantee's  assurance  under  it.  (Note 
that  the  12  month  and  18  month 
implementation  periods  for  this  NOFA 
have  a  start  date  that  is  relatively  earlier 
than  for  the  previous  NOFA  funding 
round.  The  Sorter  compliance  period 
conforms  to  Title  X,  which  sets  an  April 
28, 1994  deadline  for  publication  of 
Federal  certification  program 
requirements.) 

4.2.6.2.2  There  may  be  local 
government  applicants  in  States  that 
have  furnished  letters  of  intent  and  have 
made  a  good  faith  effort  to  carry  out  that 
intent,  but  whose  State  governments 
have  been  imable  to  ctunply  with  the  12 
month  or  18  month  time  table.  Such 
local  governments  may,  with  HUD 
approval,  have  the  option  of  using 
workers  and  contractors  certified  or 
licensed  under  accredited  programs  of 
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other  States.  After  the  occurrence  of 
such  an  event,  the  local  government 
applicant  shall  have  an  additional  6 
months  to  arrange  for  the  use  of  such 
workers  contractors  and  to  commence 
the  actual  on-site  testing  and  abatement 
activities, 

4.2.6.2.3    Except  as  provided  in 
subparagraph  4.2.6.2.2.  of  this 
paragraph,  if  the  commitment  to 
establish  a  certification/training 
program  is  not  fulfilled  within  the 
stated  time,  the  conditional  grant 
agreement  shall  immediately  terminate. 

4.2.7  Continued  Availability  of 
Hazard  Reduced  Housing  to  Lower 
Income  Families.  Units  in  which  lead 
hazards  have  been  treated  imder  this 
program  shall  be  occupied  by  and 
continue  to  be  available  to  low-  and 
moderate-inCome  residents  as  defined 
under  Section  215  of  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act.  (see  Definition  2.17.  "Priority 
Housing.") 

4.2.8  Cooperation  With  Related 
Research  and  Evaluation.  AppUcants 
shall  cooperate  fully  with  any  research 
or  evaluation  sponsored  by  HUD  and 
associated  with  this  grant  program, 
including  preservation  of  the  data  and 
records  of  the  project  and  compiling 
requested  information  in  formats 
provided  by  the  researchers  or 
evaluators.  Such  cooperation  may  also 
include  the  compiling  of  certain 
relevant  local  demographic,  dwelling 
unit,  and  participant  data  not 
contemplated  in  applicant's  original 
proposal.  Participant  data  shall  be 
subject  to  Privacy  Act  protections.  (See 
eligible  activity  3.5.5.1.13  for 
information  on  how  to  budget  for  this 
function.) 

V.  Category  I  Grants:  Aj^lication 
Checklist 

5.1    Applicant  Data. 

Applicants  must  complete  and  submit 
applications  in  accordance  with  the 
instructions  contained  in  the 

S plication  kit.  The  following  is  a 
eckUst  of  the  application  contents 
that  will  be  specified  in  the  application 
kit: 

5.1.1.  The  name,  mailing  address, 
telephone  number,  and  principal 
contact  person  of  the  applicant  If  the 
applicant  has  consortium  associates, 
partners,  major  subcontractors,  m  joint 
venture  participants  contributing 
resources  to  the  project,  similar 
information  shall  also  be  provided  for 
each  of  them. 

5.1.2.  Proof  of  State  accreditation 
requirements  for  lead-based  paint 
certification/training  programs 
applicable  to  the  contractors,  inspectors, 
and  workers  that  %vill  be  sued  by  the 


applicant,  or  letters  of  intent  fit>m  both 
the  Governor  and  an  authorized 
representative  of  the  legislative  body 
stating  that  a  good  faith  effort  will  be 
made  to  have  a  certification/training 
program  authorissed  within  12  months, 
and  operational  within  18  months,  of 
the  Category  I  Grant  application  date 
(see  Section  4.2.6.  of  Uiis  NOFA 
regarding  this  requirement). 

5.1.3.  Evidence  of  the  applicant's 
commitment  to  eliminating  or  reducing 
significant  lead-based  paint  hazards  in 
housing  as  detailed  in  the  strategy. 

5.1.4.  A  detailed  description  of  the 
funding  mechanism,  selection  process, 
and  other  proposed  activities  grantee 
plans  to  use  to  assist  the  direct 
performers  of  hazard  reduction 
activities  imder  this  grant. 

5.1.5.  A  management  and  task 
budget  plan  that  includes  a  summary 
diagram  showing  the  source  and  use  of 
all  Grant  Funds.  (No  form  is  provided 
because  each  application  is  unique.  The 
plan  shall  detail  the  proposed  costs  and 
schedules  for  starting  and  completing 
each  task  or  major  subset  of  project 
activities.  There  shall  be  a  HUD  budget 
form  HUD-442  (Appendix  D)  filed  for 
each  major  subset  of  project  activities 
that  is  funded  by  the  grant.  The  HUD- 
442  budget  spreadsheet  shall  show  a 
column  for  each  year  and  a  total  column 
for  all  years.  All  major  subsets  should  be 
estimated  even  though  not  precisely 
known.  There  shall  be  a  separate  subset 
estimate  for  the  overall  grant 
management  element,  "Administrative 
Costs."  The  budget  shall  include  not 
more  than  10  percent  for  administrative 
costs  and  not  less  than  90  percent  for 
direct  project  activities.  The  activity 
"data  collection"  shall  be  among  the 
major  subsets  of  activities  for  which  a 
HlJD-442  is  required.  Allow 
approximately  5  percent  of  the  total 
grant  sum  requested  for  the  project  as  an 
estimate  for  the  data  collection  task.  In 
addition  to  the  HUD-442  for  the  major 
activities,  there  shall  be  a  summary 
HUD-442  derived  from  the  siun  of  the 
individual  activity  HUD-442s.  and 
totaling,  year-by-year  and  total  of  all 
years,  to  the  overall  grant  sum 
requested.  Estimates  are  not  required  for 
activities  fully  funded  by  local  matching 
funds,  but  they  should  show  as  lump 
amoimts  in  the  Source  and  Use  diagram. 

5.1.6.  An  applicant  shall  submit  its 
technical  proposal  and  its  financial 
proposal  (management  and  budget  plan) 
in  separable  sections,  so  they  may  be 
reviewed  independently. 

5.1.7.  Evidence  of  a  continuing 
capacity  of  the  applicant  to  undertake  a 
lead-based  paint  testing  and  abatement 
program  sarely  and  effectively. 


5.1.8.    Information  itemizing  what 
constitutes  the  applicant's  matching 
contribution,  including  values  placed 
on  donated  in-kind  services  and  letters 
or  other  evideiice  of  commitment  from 
donors,  and  the  amounts  and  sources  of 
coordinated  resoiut»s. 

5.1.9    Information  on  the  names  and 
proposed  roles  of  local  participating 
community-  or  neighborhood-based 
groups  or  organizations,  including  local 
businesses. 

5.1.10.  A  completed  Form  HUD- 
2880,  Applicant/Recipient  Disclosure/ 
Update  Report,  where  applicable  (see 
Section  9.4.2.  of  this  NOFA). 

5.1.11.  Certification  and  Assurances 

4.1.12.  A  copy  of  appUcant's  lead- 
hazard  reduction  element  for  its 
Comprehensive  Housing  Affordability 
Strategy  (CHAS). 

5 . 2    Proposed  Activities. 

5.2.1.  Affected  population  to  be 
served.  The  applicant  shall  describe  the 
size  and  general  characteristics  of  the 
pre-1978  housing  stock — "target 
housing" — within  its  jiuisdiction, 
including  a  description  of  the  housing's 
location,  condition,  and  occupants,  and 
a  current  estimate  of  the  number  of 
children  imder  the  age  of  six  in  these 
units.  Vacant  housing  that  will  be 
occupied  by  low-income  renters  should 
be  included  in  this  description.  Maps 
should  be  included.  (First  preference 
shall  be  given  to  "priority  housing" 
units,  constructed  before  1978  that  are 
occupied  by  children  under  the  age  of 
six  and  that  have  deteriorating  lead- 
based  paint  or  excessive  levels  of  lead 
dust.) 

In  addition,  as  a  measure  of  its 
ongoing  commitment  to  lead-based 
paint  programs,  the  appUcant  shall 
provide  information  on  the  number  of 
children  diagnosed  as  being  lead 
poisoned  within  the  previous  five  years 
and  the  remedial  measures  that  were 
taken  to  respond  to  these  diagnoses. 

5.2.2.  Discussion  of  Lead-Based 
Paint  activities.  The  applicant  shall 
provide  a  reasoned  discussion  of  the 
proposed  hazard  reduction  activities, 
including,  but  not  Umited  to, 
information  on  the  following: 

5.2.2.1.  Overall  hazard  reduction 
strategy,  including  priority  setting; 

5.2.2.2.  Specific  neighborhoods, 
census  tracts  or  other  locators  of  the 
housing  units  targeted  for  abatement 
(area  and  local  maps  shall  be  included); 

5.2.2.3.  Inspection  and  testing  of  all 
Lead-Based  Paint  a  hazard  housing  to  be 
treated  as  part  of  this  project; 

5.2.2.4.  Blood  testing  of  children 
imder  the  age  of  six,  and  medical 
referral  for  children  found  to  have 
elevated  blood-lead  levels; 
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5.2^.5.    Hazard-reduction  methods, 
including  interim  controls,  in-plac»- 
management,  less  than  full  abatement, 
and  full  abatement  Include  lead-based 
paint  hazard  reductions  in  housing 
undergoing  renovation  funded  by  other 
sources,  but  included  as  part  of  this 
protect 

5.2.2.6.  Community  education; 

5.2.2.7.  Relocation: 

5.2.2.8.  Coordination  and  integration 
with  public  health  and  housing 
programs  to  effect  lead-based  paint 
hazard  reduction; 

5.2.2.9.  Data  coUectJon. 
doctunentation.  and  evaluation; 

5.2.2.10.  Mechanisms  that  the 
applicant  proposes  to  employ  to  provide 
financial  assistance  to  low-  and 
moderate-income  owners  and  low- 
income  renters  under  this  grant  program 
for  abatement  The  applicant  may 
provide  the  services  through  a  variety  of 
programs,  including  grants,  equity, 
loans,  investment  or  seed  money  for 
non-profit  performers  revolving  loan 
funds,  loan  funds,  loan  guarantees, 
interest  write-downs,  or  other  forms  of 
assistance  that  may  be  approved  by  the 
Department  Program  income  from  loan 
repayments  may  be  used  only  for 
hazard-reduction  -related  activities;  and 

5.2.2.11.  Management  and  staffing  of 
the  project,  including  extent  of  time 
commitments  and  areas  of 
specialization  and  expertise. 

5.3.    Certifications  and  Assurances. 

5.3.1.  The  application  shall  contain 
an  assurance  that  the  applicant  will 
comply  with  the  environmoital  laws 
and  authorities  at  24  CFR  50.4.  and  that 
it  will: 

5.3.1.1.  Supply  information 
necessary  for  HUD  to  perform  any 
required  environmental  review  of  each 
property; 

5.3.1.2.  Carry  out  mitigating 
meesiires  required  by  HUD  or  select 
alternate  eligible  property;  and 

5.3.1.3.  Not  commit  to  or  carry  out 
any  program  activities  for  any  property 
until  HUD  approval  is  receivoa. 

5.3.2.  The  appUcation  shall  contain 
a  certification  that  the  applicant  will 
comply  with  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970-, 
implementing  regulations  at  49  CFR  part 
24;  and  HUD  Handbook  1378.  Tenant 
Assistance,  Relocation  and  Real 
Property  Acquisition. 

5.3.3.  The  applicatian  shall  be  in 
compUance  with  Federal  dvil  rights 
laws  and  requirements. 

5.3.4.  The  application  shall  contain 
assurances  that  the  applicant  will 
comply  with  the  requirements  of  the 
Fair  Houang  Act  (42  U.S.C  3601-19). 
Executive  Order  11063,  and  Title  VI  of 


the  Qvil  Ri^its  Act  of  1964.  pertaining 
to  eoual  opportimity  and 
nonoiscrimination  in  housing,  and  to  all 
regulatimis  issued  in  accordance  with 
theee  autboritiee. 

'   5.3.5.    The  applicatiaa  shall  include 
assurances  of  nondiscrimination  on  the 
basis  of  age  or  handicap,  in  compliance 
with  the  Age  Discrimination  Act  of 
1975,  Section  504  of  the  R^abilitation 
Act  of  1973.  and  all  regulations  issued 
pursuant  to  these  authorities. 

5.3.6.  The  applicant  shall  assure  that 
it  will  conduct  dust-wipe  testing  in  all 

'  units  in  which  lead-hazard  reduction 
occurs  both  prior  to  and  immediately 
after  the  hanrd-reductian  treatment, 
and  that  the  applicant  will  conduct 
dust-%vipe  testing  at  6  and  12  months 
after  abatement. 

5.3.7.  The  applicant  shall  assure  that 
it  will  test  and  record  the  blood-lead 
level  of  all  children  under  the  age  of  six 
occupying  alFected  imits  prior  to 
abatement.  Tlie  applicant  shall  also 
assure  that  it  will  test  and  record  blood- 
lead  levels  of  exacted  children  at  six 
months  and  at  one  year  after  abatement 
is  completed.  Abatement  of  a  imit  shall 
not  commence  until  blood-lead  tests 
have  been  administered  to  c^ldren 
imder  the  age  of  six  occupying  the  unit. 
Children  determined  to  have  elevated 
blood-lead  levels,  using  the  Center  for 
Disease  Control  October  1991 
Guidelines  (see  Appendix  A  to  this 
NOP  A),  shall  be  provided  appropriate 
medical  treatment  as  set  forth  by  the 
Centers  for  Disease  Control  If  there  is 
an  existing,  funded  program,  the  costs  of 
blood  testing  and  medical  follow-up  are 
eligible  for  inchision  in  the  computation 
of  the  local  matching  contribution. 

5.3.8.  The  applicant  shall  assure  that 
it  will  cooperate  with  any  fisderally 
sponsored  or  endorsed  monitoring  or 
evaluation  efforts  carried  out  in 
conjimction  with  the  grantee's  lead- 
based  paint  activities  imder  this 
program.  This  includes  providing 
documentation  in  the  formats  requested 
of  the  practices  and  costs  of  all  testing, 
inspectitm.  and  hazard-reduction  woii^. 
as  well  as  comparative  costs  and  cost- 
effectiveness  where  a  claim  for  an 
innovative  or  improved  method  has  be 
made.  This  may  also  include  compiling 
certain  relevant  local  demographic, 
dvrelling  unit,  and  participant  data  that 
may  not  have  been  contemplated  in 
applicant's  project  activities,  in  order  to 
meet  HUD'S  researdi  and  evaluation 
needs.  Participant  data  shall  be  subject 
to  Privacy  Act  protection. 

5.3.9.  The  applicant  ^all  assure  that 
this  application  represents  an  expansion 
of  the  aelivery  of  testing  and  abatement 
services  and  does  not  npiace  existing 


resources  dedicated  to  any- ongoing 
project. 

5.3.10.    The  application  shall  contain 
any  other  assurances  that  HUD  has 
included  imder  this  NOFA. 


7.4.    Reoorts.  The  applicant  shall 
submit  to  the  Secretary  a  report  for  any 
fiscal  year  in  which  the  applicant 
expends  grant  funds.  The  reports  shall 
be  due  6  weeks  after  the  end  of  the 
Federal  Fiscal  Year  (September  30).  The 
report  shall: 

7.4.1.  describe  the  use  of  the 
amoimts  received: 

7.4.2.  state  the  number  of  risk 
assessments  and  the  number  of 
inspections  conducted  in  residential 
dwellings; 

7.4.3.  state  the  number  of  residential 
dwellings  in  vrtiidi  lead-based  paint 
hazards  nave  been  abated  by  method  of 
abatement; 

7.4.4.  state  the  number  of  residential 
dwellings  in  which  lead-based  paint 
hazards  have  been  reduced  through 
interim  controls;  and 

7.4.5.  provide  any  other  information 
that  the  Secretary  determines  to  be 
appropriate. 

8.    Category  U  Grants:  Purpose  and 
Substxmtive  Description 
(Category  II  grants  are  restricted  to  State 
applicants  se^dng  assistance  in 
establishing  and  implementing  a  State 
Certification  Program.  State  applicants 
may  apply  imder  either  CategOTy  I  or  n. 
or  both.  State  applicants  may  apply, 
even  though  they  were  selected  for 
awards  in  the  FY  1992  round  of  awards 
for  Category  I  type  grants.  That  is.  the 
"skip-a-yeajr^  between  awards 
requirement  for  Category  I  does  not 
apply  to  Category  II.) 
8.1.    Definition  and  Authority 
Category  II  grants  are  to  assist 
applicant  State  governments  (and  the 
Virgin  Islands.  Puerto  Rico,  and  the 
Dis^ct  of  Columbia)  in  establishing  and 
implementing  State  Certification 
Programs,  once  they  have  enacted 
enabling  legislation  acceptable  to  HUD 
and  consistent  with  the  currently 
identified  elements  of  the 
Environmental  Protection  Agency's 
(EPA)  Model  State  Plan,  as  listed  in 
appendix  E,  and  as  being  developed 
under  section  402  &  404  of  the 
Residential  Lead-Based  Paint  Hazard 
Reduction  Act  of  1992.  (See  appendix  E 
for  an  extended  discussion  of  program 
elements).  Up  to  $3,000,000  will  be 
availdDle  in  FY  1993,  and  $3,000,000  is 
authorized  for  FY  1994,  si^ject  to 
appropriations.  Approximately  15  to  18 
grants,  not  to  exceed  $200,000  each  are 
expected  to  be  awarded  in  FY  1993,  and 
a  like  number  in  FY  1994.  subject  to 
appropriations. 
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Catega7  D  grants  are  autluvlzDd 
under  Sactioa  1011.  Subsection  (g).  of 
the  Residential  Lead-Based  Paint  Hazard 
Reduction  Act  of  1992,  Public  Law  102- 
550,  (also  known  as  'Title  X"),  si^ied  . 
into  law  October  28, 1992. 

8.2.    Bad^round. 

To  assure  safe  and  effective 
performance  of  the  work.  Congress  has 
required  that  performance  of  lead- 
hazard  testing  and  lead-hazard 
reduction  activities  under  this  grant 
program  shall  be  performed  by  certified 
contractors,  supervisors,  workers,  and 
inspectors  (see  the  FY  1992  and  the  FY 
1993  HUD  Appropriation  Acts  and 
section  1014  of  Title  X).  Section  402,  of 
subtitle  B.  of  title  X  sets  April  28. 1994 
as  the  deadline  for  the  promuIgaUon  of 
a  Model  State  Program  which  contains 
certiRcation  and  accreditation 
standards. 

Appendix  E  entitled  "Elements  of  a 
State  Certification  Program"  provides  a 
description  of  the  currently  identified 
minimum  basic  elements  which  should 
be  Included  in  legislation.  Nevertheless, 
HUD  advises  States  that  are  establishing 
or  revising  such  programs  that  EPA  is 
actively  developing  regulations  that  will 
define  in  detail  the  requirements  for  an 
acceptable  state  program.  States  must 
realize  that  EPA  may  add  additional 
basic  legislative  requirements  to  the 
final  Model  State  Program.  In  addition, 
EPA's  regulations  wilTcontain  detailed 
requirements  for  Certification/ 
Accreditation  Training,  as  well  as  work 
practice  standards  for  conducting  lead- 
oased  paint  activities  as  mandated  by 
title  X.  For  background,  see  section  402 
of  the  Residential  Lead-Based  Paint 
Hazard  Reduction  Act  of  1992  ("Title 
X"),  Public  Law  102-550,  signed  into 
law  October  28, 1992.  Note  that  section 
404(d)  of  title  X  sets  April  28, 1994  as 
the  deadline  for  publication  by  EPA  of 
a  model  State  Cettification  Program,  and 
that  section  402(a)(1)  of  title  X  sets  the 
same  date  for  promulgation  of  final 
regulations  on  certification,  and  under 
section  1012(n)  of  title  X,  two  years  after 
promulgation  of  final  regulations  any 
funding  available  throu^  title  X 
(including  these  grants)  is  cut  off  if  there 
is  no  EPA  approved  state  certification 
program. 

HUD  urges  these  States  to  watch  for 
EPA's  initial  guidance  on  this  subject, 
planned  for  mid-1993  publication.  HUD 
funding  of  lead-based  paint  hazard 
reduction  activities  beyond  this  current 
round  for  Category  I  grants,  will  be 
conditioned  on  State  conformance  to 
EPA  regulations  concerning 
certification,  rather  than  the  outline  in 
appendix  E. 

Because  the  technology  and  research 
findings  In  the  leed-hazard  field  are 


evolving  so  swiftly,  and  because  both 
HUD  and  EPA  seek  to  aid  SUtes  achieve 
an  acceptable  program  without  Ume- 
consuming  reworking  of  legislation, 
HUD  and  EPA  urge  States  to  draft 
enablins  legislation  that  avoids  detailed 
standard  setting  or  other  overly 
prescriptive  provisions,  and  that 
permito  such  detailed  requirements  to 
be  developed  and  prommgated  at  the 
regulatory  level.  «vith  suitable  legislative 
oversieht. 

For  further  infcuination  on  tHtf 
subject,  including  technical  assistance, 
interested  states  may  contact  EPA's 
Chemical  Management  Division, 
Attention  Ms.  Gina  Bushong,  at  (202) 
260-3790  or  HUD's  Office  of  Lead- 
Based  Paint  Abatement  and  Poisoning 
Prevention,  Attention  Ellis  Goldman  at 
(202) 755-1822. 

State  certification  programs  that  are  at 
least  as  protective  as  the  Federal 
requirements  established  in  EPA's 
regulations  will  continue  to  be  accepted 
after  April  28, 1994.  By  1996,  in  the 
absence  of  an  EPA  approved  State 
program,  lead-based  paint  related 
Federal  funding,  such  as  this  grant 
program,  will  be  terminated  until  an 
EPA  approved  certification  program  can 
be  implemented  in  such  States.  Category 
n  grants  are  intended  to  help  States 
achieve  that  safe-performance  goal,  and 
to  help  avoid  any  period  of  ineligibility 
for  this  program. 

Lead-oased  paint  hazard-reduction 
activities  present  substantial  hazards  to 
workers  and  supervisors,  to  occupanta 
and  neighboring  residenta  (particularly 
children  under  age  six  and  pregnant 
women),  and  to  inspectors  and  others 
who  must  visit  the  site  during  the 
course  of  the  woric.  If  improperly  carried 
out,  the  work  may  result  in  substantially 
greater  hazards  than  previously  existed. 
For  these  reasons,  it  is  required  that  the 
work  be  performed  only  by  thorou^ly 
trained  and  licensed  or  certified 
workers,  supervisors,  contractors, 
inspectors  and  other  contributing  to  the 
woric.  Those  considerations  underscore 
the  need  for  the  early  establishment  of 
certification  programs. 

It  has  been  the  traditional  role  of  the 
States  and  local  govemmenta  to  provide 
the  oversight  and  protection  for  Uie 
public  against  the  general  hazards  of 
construction,  and  it  is  HUD's  policy  to 
draw  upon  this  source  of  knowledge 
and  expertise  in  providing  the  needed 
oversi^t  and  protection  for  the  public 
against  the  hazards  of  lead-based  paint 
and  the  work  of  reducing  those  hazards. 
In  cooperation  with  HUD,  the 
Environmental  Protection  Agency  (EPA) 
has  been  assigned  by  Congress  the 
responsibility  for  promulgating  rules 
and  standards  governing  fniecfdoa 


against  lead  hazards  in  both  residential 
and  commercial  property. 

Accordingly,  it  is  HUD  policy  to 
encourage  and  assist  States  planning  to 
develop  a  Certification  Program  that 
will  assure  proper  oversight  and 
supervision  to  im>viders  of  lead-based 
paint  hazard  reduction  services. 
Category  n  Granta  provide  incentives 
and  support  to  States  that  take  that 
course. 

Just  as  many  building-inspection 
departmenta  are  self-supp<Hting,  or 
partially  self-supporting  from  permita 
and  license  fees,  it  is  expected  that 
State-lead-based  paint  certification 
programs  can  become  at  least  partially 
self-supporting.  During  the  start-up  of 
such  enorta.  however,  there  may  be  a 
period  before  such  revenues  achieve 
expected  levels.  The  Category  II  Granta 
are  intended  to  help  States  bridge  that 
gap,  by  providing  the  initial  seed  money 
for  the  implementation  and  staffing  of 
certification  programs. 

States  will  become  eligible  to  apply 
for  Stage  One  of  Category  D  granta  upon 
enactment  of  State  Certification 
legislation  satisfactory  to  HUD  and  EPA. 
(See  Appendix  E  for  discussion  of 
currently  identified  elementa.)  This  also 
includes  States  that  may  already  have 
enacted  legislation  by  the  time  of  this 
NOFA.  States  will  be  eligible  to  submit 
an  application  to  HUD  for  funding  of  up 
to  $200,000  for  the  implementation  of 
their  State  Certification  Programs. 

8.3    Allocation  Amounts. 

Up  to  $3,000,000  shall  be  available  for 
approximately  15  to  18  granta.  not  to 
exceed  $200,000  each,  for  fiscal  year 
1993.  A  like  amount  and  number  are 
authorized  under  Title  X,  but  subject  to 
appropriations  for  FY  1994. 

8.4.  Eligibility. 
Eligible  applicanta  are  the 

govemmenta  of  tbe  50  States,  the  Virgin 
klands,  Puerto  Rico,  and  the  District  of 
Columbia,  that  have  passed  satisfactory 
enabling  legislation  for  a  State 
certification  program,  and  that  have  an 
approved  Comprehensive  Housing 
Affordability  Strategy  (CHAS). 

Eligibilitv  shall  be  on  a  first-come, 
first-servea  basis  in  the  order  of  the 
dates  on  which  acceptable  state 
legislation  is  signed  into  law,  until  the 
funds  of  Category  n  of  this  NOFA  are 
exhausted. 

8.5.  Progjram  Objectives  and 
Requirements. 

8.5.1.  Purposes  of  Program:  lo 
implement  a  national  strategy,  as 
defined  in  Title  X,  to  build  the 
infrastructure  necessary  to  eliminate 
lead-based  paint  hazards  in  all  housing 
as  widely  and  expeditiously  as  possible. 

8.5.2.  Application  Cycle. 
8.5.2.1.    Atckground. 
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For  all  but  a  handful  of  Sutes,  the 
enactment  of  an  acceptable  state 
certification  program  and  the 
implementation  of  an  acceptable  agency 
plan  will  be  several  months  to  a  year  or 
more  from  the  publication  of  this 
NOFA.  Publication  of  detailed 
regulations  are  likely  to  take  place  up  to 
six  months  after  that  In  addition, 
funding  for  FY  1994  has  been 
authorized  but  not  yet  appropriated.  For 
those  reasons,  the  application  cycle  for 
Category  n  grants  has  been  divided  Into 
two  parts,  well-separated  from  the 
Category  I  application  date,  to  ease  the 
application  biutien  on  interested  States. 
8.5.2.2.     Two  Stages. 
There  will  be  the  initial  application 
for  grant,  once  satisfactory  enabling 
legislation  has  been  signed  into  law. 
That  application  will  Include  the  text  of 
the  act,  a  program  implementation  plan, 
a  budget,  and  a  request  for  one-half  of 
the  total  grant  sum  shown  in  the  budget. 
There  will  be  a  secondary  application 
that  includes  the  text  of  promulgated 
regulations,  detailing  the  functions  of 
the  agency,  and  an  application  for  the 
balance  of  the  grant  sum. 

8.5.2.2.1.    Stage  One:  Filing  the 
Enabling  Act  and  Grant  Application. 
States  that  do  not  have  an  existing 
statute  or  that  have  existing  legislation 
that  is  not  consistent  with  the  currently 
identified  elements  of  a  st^te 
certification  program  (see  Appendix  E 
for  definition  and  discussion)  may  file 
a  formal  grant  appUcation  at  any  time 
after  such  an  enabling  statute,  or 
amendment  to  existing  legislation,  is 
signed  into  law,  but  not  sooner  than 
9:00  a.m.  (Eastern  time)  Tuesday, 
August  16, 1993. 

The  application  shall  include:  the  text 
of  the  statute,  an  implementation  plan 
that  establishes  or  designates  an  agency, 
or  agencies,  to  carry  out  the  function 
and  promulgate  the  detailed  regulations 
to  do  so,  and  a  proposed  budget  on  HUD 
form  HUD442  (Appendix  D).  The 
implementation  plan  must  include:  (1)  a 
proposed  schedule  for  regulation 
development;  (2)  the  plan  to-address 
f>otent^  conflicts  in  overall  state 
program  design  if  enabling  status  are 
significantly  prescriptive;  (3) 
delineation  of  Agency  responsibilities; 
(4)  key  contacts.  Upon  acceptance  by 
HUD  and  EPA  of  the  statute,  the 
implementation  plan,  and  the  budget, 
the  State  may  apply  for  one-half  its  total 
grant  sum. 

States  that  have  existing  enabling 
legislation  that  is  consistent  with  £e 
currently  identified  elements  of  a 
satisfactory  State  program  may  file  a 
formal  grant  application  at  any  time 
after  9.<X)  a.m.  (£astern  time). 


8.5.2.2.2.    Stage  Two:  Filing  the 
Enabling  Regulations. 

States  that  have  filed  an  acceptable 
enabling  statute  and  grant  application 
under  Stage  One,  may  file  the  enabling 
regulations  and  request  the  final  half  of 
the  grant  sum  at  any  time  after  April  28, 
1994. 

States  that  had  existing  legislation 
that  has  to  be  amended  to  be  consistent 
with  Appendix  E  under  Stage  One,  may 
file  the  related  amending  regulations 
and  request  for  the  final  half  of  the  grant 
siun  at  any  time  after  April  28, 1994. 

8.5.7.    Application  Requirements. 

Those  interested  states  shall  file  a 
stage-one  application  aftw  passage  of 
appropriate  enabling  legislation.  The 
time  and  date  of  the  application  are  not 
critical,  because  the  rank  order  of 
applications  for  consideration  shall  be 
based  upon  the  date  the  enabling 
legislation  is  signed  into  law.  In  order 
to  keep  the  application  and  review 
periods  well  separated  between 
Category  I  and  Category  II  grants,  no 
Stage-one  grant  should  be  made  at  an 
earlier  date  than  Tuesday,  August  16, 
1993,  but  thereafter  an  application  may 
be  filed  at  any  time  once  satisfactory 
enabling  legislation  has  been  passed. 

Those  filing  a  Stage-One  application 
shall  include  a  copy  of  the  enacted  or 
amended  state  legislation,  together  with 
a  detailed  implementation  plan 
described  in  section  B.5.2.2.1  of  this 
NOFA  and  budget  and  staffing  plans  for 
carrying  out  the  implementation. 
Staffing  plans  may  be  in  a  format 
suitable  for  the  applicant;  no  Federal 
form  is  required.  The  budget  shall  be  on 
a  HUD  form  HUD442,  (See  Appendix 
D).  The  appUcation  shall  contain  the 
assurances  described  in  Section  5.3, 
subsections  5.3.3,  5.3.4,  5.3.5  and 
5.3.10.  Upon  review  and  approval  of  the 
application,  a  grant  agreement  will  be 
negotiated,  and  the  first  half  of  the 
funding  made  available. 
8.5.8    Reports. 

Category  II  Grant  Awardaes  shall 
comply  with  the  "Reports"  subsection 
(Section  7.4.)  for  Category  I  Grants. 
Should  an  awardee  have  both  a  Category 
I  and  a  Category  II  grant,  a  copy  of  the 
Category  f  grant  reports  may  be  filed  in 
satisfaction  of  this  Category  II  grant 
requirement 

9.4.    Section  102  of  the  HUD  Reform 
Act— Documentation  and  Public  Access 
Requirements— Applicant/Recipient 
Disclosures: 

9.4.1.    Documentation  and  public 
access  requirements.  HUD  will  ensure 
that  documentation  and  other 
information  regarding  each  application 


submitted  pursuant  to  this  NOFA  are 
sufficient  to  indicate  the  basis  upon 
which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Uiformation  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition,  HUD  will 
include  the  recipients  of  assistance 
pursiiant  to  this  NOFA  in  its  quarterly 
Federal  Register  notice  of  all  recipients 
of  HUD  assistance  awarded  on  a 
competitive  basis.  (See  24  CFR  12.14(a) 
and  12.16(b),  and  the  notice  published 
in  the  Federal  Register  on  January  16, 
1992  (57  FR 1942),  for  ftuther 
information  on  these  docimientation 
and  public  access  requirements.) 

9.4.2.    Disclosures.  HUD  will  made 
available  to  the  public  for  five  years  all 
applicant  disclosure  reports  (HUD  Form 
2880)  submitted  in  connection  with  this 
NOFA.  Update  reports  (also  Form  2880) 
will  be  made  available  along  with  the 
applicant  disclosure  reports,  but  in  no 
case  for  a  period  less  than  three  years. 
All  reports— both  applicant  disclosures 
and  updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  (See  24  CFR  part  12, 
siibpart  C  and  the  notice  published  in 
the  Federal  Register  on  January  16, 
1992  (57  FR  1942),  for  hirther 
information  on  these  disclosure 
requirements.) 
•       •       •       •       • 

Appendix  A— Relevant  Federal 
Ragulatioat  and  Guidelines 

To  Secure  Any  Of  The  Documents  Listed, 
Call  The  Listed  Telei^ne  Number  (geDerally 
not  toll-free). 

Regulatioas: 

1.  Worker  Protactioa:  General  Industry 
Lead  Standard.  29  CFR  1910.1025  (OSHA 
regulations):  pbooe  (202)  75S-1822. 

2.  Waste  Dispoaak  40  CFR  parts  260-266 
(EPA  reBulaboas):  phone  1-80O-424-9346. 

Guidelinas: 

1.  iMd-Basad  Paint:  Interim  Guidelines  for 
Hazard  Identification  and  Abatement  in 
Public  and  Indian  Housing;  HUD,  revised 
May.  1991  (phone  (202)  7S&-1822): 

Pott  Abatement  Cfeoranoe,  No  h4on  Than 

200  Micrograms/Sq.  Ft  (Floors) 

500  Micra^ams/Sq.  Ft  (Window  SUls) 

800  Micn^wns/Sq.  Ft  (Window  Wells) 

2.  HUD  Handbook  1378,  Tenant 
AisUtance.  Relocation  and  Real  Property 
AcquisUkm:  pbooe  (202)  70e-^»36. 

3.  Preventing  Lead  Polaoaing  In  Young 
Children:  Canters  for  Disease  Control. 
Odobsr  1901  (phone  (404)  48&-4680). 
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Information  on  Content  of  State-accredited  Contact:  EPA  Office  of  Ptrfhittoa 
ContractCR'  Certification  and  Worker  Training  Prevention  and  Toxics,  Division  of 
Progl^ms:  Environmental  Assistance;  phone  (202)  26&- 

379a 
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I^rogram  Administration  Costs 

Payment  of  reasonable  administrative 
costs,  related  to  the  planning  and 
administration  of  lead-hazard  reduction 
activities  assisted  in  whole  or  in  part  with 
funds  provided  under  this  NOFA,  are  eligible 
costs  for  reimbursement  as  p>art  of  this 
NOFA.  Such  administrative  coats  do  not 
include  staff  and  overhead  costs  directly 
arising  from  specific  program  activities 
eligible  under  NOFA  Section  II.F.(5),  because 
those  costs  are  eligible  as  a  direct  part  of 
project  activities. 

The  grantee  may  elect  to  serve  solely  as  a 
conduit  to  subgrantees,  who  will  in  turn 
perform  the  direct  program  activities  eligible 
under  NOFA  section  1I.F.(5),  or  the  grantee 
may  elect  to  perform  all  or  a  part  of  the  direct 
program  activities  itself.  In  either  case,  not 
more  than  10  percent  of  the  total  grant  siun 
may  be  devoted  to  administrative  costs,  and 
not  less  than  90  of  tho  total  grant  sum  shall 
be  devoted  to  direct  program  activities. 

Reasonable  costs  for  the  prima  grantee's 
overall  program  management,  coordination, 
monitoring,  and  evaluation  are  eligible 
administrative  costs.  Such  costs  include,  but 
are  not  necessarily  limited  to,  necessary 
expenditures  for  the  following: 


(1)  Salaries,  wages,  and  related  costs  of  the 
grantee's  staff,  the  staff  of  local  public 
agencies,  or  other  staff  engaged  in  program 
administration.  In  charging  costs  to  this 
category,  the  recipient  may  either  include  the 
entire  salary,  wages,  and  related  costs 
allocable  to  the  program  for  each  p>erson 
whose  primary  respmnsibilities  with  regard  to 
the  program  involve  program  activities 
assignments,  or  the  pro  rata  share  of  the 
salaiy,  wages,  and  related  costs  of  each 
person  whose  |ob  includes  any  program 
administration  assignments.  The  grantee  may 
use  only  one  of  these  methods  during  this 
program.  Program  administration  includes 
the  following  types  of  activities: 

(a)  Prep>aring  grantee  program  budgets  and 
schedules,  and  amendments  thereto; 

(b)  Developing  systems  for  the.selection 
and  award  of  funding  to  subgrantees  and 
other  subrecipients; 

(c)  Developing  suitable  i^reements  for  use 
with  subgrantees  and  other  subrecipients  to 
carry  out  program  activities; 

(d)  Monitoring  program  activities  for 
progress  and  compliance  with  program 
requirements; 

(e)  Developing  systems  for  assuring 
compliance  with  program  requirements; 


(0  Preparing  presentations,  reports,  and 
other  documents  related  to  the  program  for 
submission  to  HUD; 

(g)  Evaluating  program  results  against 
stated  objectives;  and 

(h)  Coordinating  the  resolution  of  audit 
and  monitoring  findings; 

(i)  Managing  or  supervising  persons  whose 
primary  responsibilities  with  regard  to  the 
pro^^m  include  such  assignments  as  those 
described  in  paragraphs  (a)  through  (i). 

(2)  Travel  costs  incurred  for  official 
business  it  carrying  out  the  program; 

(3)  Administrative  services  performed 
under  third  fiarty  contracts  or  agreements, 
including  services  directly  allocable  to  the 
program,  such  as  general  legal  services, 
accounting  services,  and  audit  services;  and 

(4)  Other  costs  for  goods  and  services 
required  for  and  directly  related  to  the 
administration  of  the  program,  including 
such  goods  and  services  as  rental  of 
equipment,  insiuance,  utilities,  office 
supfdies,  and  rental  and  maintenance  (but 
not  purchase)  of  office  space  for  the  piogram. 
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Appendix  E — ElemenU  of  a  State 
CertificatioB  Program 

Congress  has  assigned  Federal 
responsibility  to  the  Environmental 
Protection  Agency  (EPA)  for  the  definition, 
iinplementation,  and  oversight  of  State 
Certification  Programs  for  workers, 
contractors,  and  inspectors  engaged  in  the 
detection  and  reduction  of  lead-based  paint 
hazards.  The  Department  of  Housing  and 
Urban  Developmrat  (HUD)  has  a  strong 
interest  in  the  strength  and  rigor  of  the  EPA 
program,  because  HUD  roust  rely  on  the 
effectiveness  of  the  EPA  program^  to  assure 
the  safe  detection  and  reduction  of  those 
lead-based  paint  hazards. 

In  October  1992,  Congress  passed  the 
Residential  Lead- Based  Paint  Hazard 
Reduction  Act.  This  legislation  requires  EPA 
to  promulgate  regulations  governing  the 
accreditation  of  training  programs,  the 
certification  of  contractors  and  the  training  of 
workers  engaged  in  lead-based  paint 
activities.  These  regulations  must  contain 
work  practice  standards.  Finally,  EPA  must 
develop  a  model  State  program  containing 
procedures  for  States  to  gain  EPA  approval  of 
their  programs. 

Under  the  statute,  lead-based  paint 
activities  are  defmed  as: 

1.  In  the  case  of  target  housing:  risk 
assessment,  inspection,  and  abateoMnt;  and 

2.  In  the  case  of  any  public  building 
constructed  before  1978.  commercial 
building,  bridge,  or  other  structure  or 
superstructure;  identification  of  lead-based 
paint  and  materials  containing  lead-based 
paint,  deleading,  renu)val  of  lead  from 
bridges,  and  demolition. 

EPA  is  currently  developing  the 
regulations  required  under  this  new 
legislation.  However,  since  EPA 's  regulations 
are  not  ciurentiy  available,  States  that 
commit  to  develop  appropriate  accreditation 
and  certification  programs  as  required  by  this 
NOFA  are  encouraged  to  enact  broad 
enabling  statutes.  Legislation  that  is  overly 
prescriptive  may  need  to  be  modified  in 
order  to  be  acceptable  under  EPA's  upcoming 
regulations. 

HUD  and  EPA  can,  however,  at  this  time 
define  a  minimum  set  of  bask:  elements  that 
must  be  contained  in  the  enabling  legislation. 
They  are  enumerated  in  #1  below.  HUD  and 
EPA  also  believe  that  additional  elements 
should  be  included  in  legislation.  These  are 
identified  in  02  below. 

1.  The  enabling  statute,  at  a  minimum, 
shall  contain  the  following  elements: 

a.  Agency.  Establish  an  agency,  or  agencies, 
or  designate  an  existing  State  agency,  or 
agencies,  to  implement  the  State  program. 

b.  Certification.  Authorize  and  direct  the 
agency,  or  agencies,  to  promulgate 
regulations  requiring  the  certification  of 
contractors,  that  offer  to  perform  lead-hazard 
detection  or  lead-hazard  reduction  services. 

c  Worker  Training.  Authorize  and  direct 
the  agency,  or  agencies,  to  promulgate 
regulations  setting  training  requirements  for 
workers,  inspectors,  and  other  persons 
directly  and  substantially  involved  in  the 
performance  of  lead-based  paint  activities. 
Such  regulations  shall  establish  minimum 
acceptable  levels  of  training,  and  periodic 


refresher  training  for  each  class  of  workers, 
and  require  that  training  shall  be  provided  by 
accredited  training  providers. 

d.  Accreditation  of  Training  Providers. 
Authorize  and  direct  the  agency,  or  agencies, 
to  fHnmulgate  regulations  to  esteblish  the 
accreditation  of  training  programs.  The 
legislation  shall  require  that  the  regulations 
cover  the  following:  (i)  Minimum 
requirements  for  the  accreditation  of  training 
providers;  (ii)  minimum  training  cxirhculum 
requirements;  (iii)  minimum  training  hour 
requirements;  (iv)  minimum  baods-on 
training  requirements:  (v)  minimum  trainee 
competency  and  proficiency  requlrenrents; 
and  (vi)  minimum  requirements  for  training 
program  quality  control. 

e.  Standards.  Authorize  and  direct  the 
agency,  or  agencies,  to  promulgate 
regulations  establishing  standwd*  for 
performing  lead-based  paint  activities,  taking 
into  account  reliability,  effectiveness,  and 
safety. 

1  Compliance.  Authorize  and  direct  the 
agency,  or  agencies,  to  promulgate 
regulations  that  will  require  any  activity, 
involving  lead-hazard  detection  or  lead- 
hazard  reduction  procedures,  to  comply  with 
agency  regulations  and  to  use  certified  and 
accredited  personnel. 

g.  Enforcetnent.  Authorize  and  direct  the 
agency,  or  ^encies,  to  promulgate 
regulations  that  provide  for  the  enforcement 
of  the  State  Certification  I^rogram,  and  that 
establish  suitable  sanctions,  both  civil  and 
criminal,  for  those  who  fail  to  comply  with 
program  requfrements.  The  regulations  shall 
include  prcndsions  for  the  decertification  and 
deaccreditation  of  programs  and  personnel 

h.  Federa]  Funding  EiigibHity.  Authcuize 
and  direct  the  agency,  or  agencies,  to  revise 
its  regulations  and  procedures  from  time  to 
time  to  assure  that  State  lead- hazard 
activities  continue  to  be  eligible  for  Federal 
funding,  by  meeting  the  State  certification 
program  standards  and  other  requirements 
that  may  from  time  to  time  be  promulgated 
t^  EPA,  HUD,  and  such  other  Federal 
agencies  as  may  hava  jurisdiction  over  lead 
hazards. 

i.  Beciprocity.  Authorize  the  agency,  or 
agencies,  to  establish  liaison  with  the  other 
states  having  a  State  Certification  Program  to 
assure  the  maximum  consistency  of  program 
requirements,  in  order  to  facilitate  reciprticity 
of  certification  and  accreditation  among  the 
several  States: 

2.  In  addition  to  the  mandatory  elements 
present  in  «1  above,  HUD  and  EPA  strongly 
recommend  that  the  enabling  legislation 
include: 

a.  Staffing.  Authorize  and  direct  the 
agency,  or  agencies,  to  dedicate  suitable  staff 
and  to  acquire  suitable  space,  equipment, 
supplies  and  other  items  necessary  for  the 
operations  of  the  program. 

b.  Fees.  Authorize  the  agency,  or  agencies, 
to  collect  such  fees  for  certification, 
accreditation,  and  other  reviews  as  State 
policy  may  determiiM  to  be  necessary  to  help 
support  the  activities  of  the  agency  or 
agencies. 

c.  Laboratory  Oversight.  Authorize  and 
direct  the  agency,  or  agencies,  to  cooperate 
with  EPA  in  any  joint  oversight  procedures 
EPA  may  propose  for  laboratories  accredited 


under  the  EPA  laboratory  accreditation 
puDgram  for  laboratories  that  offer  to  provide 
lead  analysis  services. 

d.  Data  Collection.  Authorize  the  agency, 
or  agencies,  to  establish  a  unit  for  the 
collection  and  analysis  of  data  on  lead- 
hazard  detection  and  lead-hazard  reduction 
activities  in  the  State,  and  on  the 
certification,  accreditation,  and  enforcement 
activities  of  the  agency. 

e.  Public  Education.  Authorize  the  agency, 
or  agencies,  in  cooperation  with  other 
relevant  agencies  of  the  State,  to  conduct 
programs  of  public  education  on  the  nature 
and  consequences  of  lead  hazards  and  on  the 
need  for  lead-hazard  reduction  activities  to 
be  condticted  under  careful  supervision  tod 
by  certified  and  accredited  peraoniwl  in 
order  to  assure  the  public  safiaty. 

(FR  Doc  92-3006  Piled  2-«-92:  8:45  am) 
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Office  of  AdmlniatrsUon 
[Docket  No.  N-93-3571) 

Submission  of  Proposed  Inf  ormalion 
Collection  to  0MB 

AGENCY:  Office  of  Administration.  HUD. 
ACTtON:  Notice. 

SUMMARY:  The  proposed  informatiM 
collection  requirement  described  below 
has  been  submitted  to  tbe  OiGoe  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  tbe  Paperworlc 
Reducticm  Act.  The  Department  is 
soliciting  public  comiT>ents  on  tbe 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Angela  AntonelH.  OMB  Desk 
Officer.  OfBce  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATK)N  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development,  451  71h  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPt^MENTARY  WFORMATION:  The 
Department  has  submitted  the  proposal 
for  tbe  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information: 

(1)  The  title  of  tbe  information 
collection  proposal; 

(2)  The  office  of  the  agency  to  collect 
tbe  information; 
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(3)  Tbe  description  of  the  need  for  tfaa 
information  md  its  proposed  use; 

(4)  The  agency  form  number,  if 
applicable; 

(5)  What  members  of  the  public  %vill 
be  afiiected  by  the  proposal: 

(6)  How  frequently  information 
submiscions  will  be  required; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response; 

(8)  Wbeiher  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  coHaction  requirement; 
and 


(9)  The  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department 

AadMtity:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C  3507;  Section  7(d) 
of  tlM  Department  of  Housing  and  Urban 
Developmeot  Act,  42  U.S.C  3S35(d). 

Dated:  lanuaiy  29, 1993. 
Kay  Waarar, 

Acting  Director,  /RM  Policy  and  Maaagaaent 
Divisioa. 

Notica  of  Submiasioii  of  Proposed 
Information  CoUectioo  to  OMB 

Proposal:  Wood  Destroying  Insect 
Information-Existing  Construction 


Office:  Housing 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Form  HUD-42053  is  used  bv  HUD  as 
evidence  that  a  property  to  be 
financed  «vith  FHA  insurance  is  free 
of  wood  destroying  insects.  A 
mortgage  will  not  be  insured  until 
HUD  is  satisfied  that  the  property  has 
been  inspected  and  found  free  of 
infestation. 

Fonn  Number:  HUD-e2053 

Respondents:  Businesses  of  Other  For- 
Profit  and  Small  Businesses  of 
Organizations 

Frequency  of  Submission:  On  Occasion 

Reporting  Burden: 


Nunberof 

responoents 

X 

FrsQuenoy 
olrMponsfl 

X 

Houisper 
fasponsa 

■ 

BuKtan 
houa 

HtJD-a20S3 



1 

1 

1 

1 

Total  Estimated  Burden  Hours:  1 

Status:  Extension 

Contact:  Larry  D.  Toler,  HUD.  (202) 

708-2720;  Angela  Antonelli,  OMB. 

(202) 395-6880. 

Dated:  January  29, 1993. 
IFR  Doc  93-3007  Filed  2-S-93: 8:4S  am] 
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[OociatNo.N-»3-35n] 

SubmiMk)fi  of  Proposed  Infonnation 
Collection  to  OMB 

AGENCY:  Office  of  Administration.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Angela  AntonelH,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 


FOR  FURTHER  INFORMATION  CONTACT 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street, 
Southwest,  Washington.  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  oiher  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SliFPtXMENTARY  MFORMATK)N:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable:  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 


an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  iamiliar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department.  ** 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Devetopment  Act.  42  U.S.C.  3535(d). 

Dated:  February  2, 1993. 
Kay  Weaver, 

Acting  Director,  IRM  Policy  and  Management 
Division. 

Proposal:  Request  for  Release  of 
Ek>cuments/ACH  Debit  Authorization. 

Office:  Government  National  Mortgage 
Association. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
The  documents  provide  for  the  release 
of  mortgage  documents  held  by  the 
pool  custodian,  and  show  evidence 
that  the  issuers  have  established  a 
central  accoimt  with  a  designated 
custodian  in  connection  with  the 
issuance  of  mortgage-backed 
securities. 

Form  Number:  HUI>-11708  and  11709- 
A. 

Respondents:  Businesses  or  Other  For- 
Profit. 

Frequency  of  Submission:  On  Occasion. 

Reporting  Burden: 


Numbef  o( 
responoents 


Freouency 
at  response 


Hours  Def 
response 


Burden 
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Total  Estimated  Burden  Hours:  4.080. 

Status:  Reinstatement. 

Contact:  Brenda  Countee,  HUD,  (202) 
70»-2234;  C3iarles  Clark,  HUD.  (202) 
708-2234;  Angela  Antonelli,  OMB, 
(202) 395-6880. 

IFR  Doc.  93-3008  Filed  2-8-93;  8:45  am) 
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[Docket  No.  0-93-1016;  FR-3453-O-01] 

Office  Of  the  Manager,  Pittsburgh 
Office;  Designation  of  Order  of 
Succession 

AGENCY:  Department  of  Housing  and 
Urban  Development. 

ACTION:  Designation  of  order  of 
succession. 

SUMMARY:  The  Manager  is  designating 
officials  who  may  serve  as  Acting 
Manager  during  the  absence,  disability 
or  vacancy  in  the  position  of  the 
Manager. 

EFFECTIVE  DATE:  This  designation  is 
effective  January  19. 1993. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Peter  M.  Campanella,  Regional  Counsel, 
Philadelphia  Regional  Office, 
Department  of  Housing  and  Urban 
Development.  Liberty  Square  Building, 
105  South  7th  Street,  Philadelphia,  PA 
19106-3392.  Phone  number  (215)  597- 
2655.  (This  is  not  a  toll-free  number.) 

DESIGNATION:  Each  of  the  officials 
appointed  to  the  following  ]>ositions  is 
designated  to  serve  as  Acting  Manager 
during  the  absence,  disability,  or 
vacancy  in  the  position  of  the  Manager, 
with  all  the  powers,  functions  and 
duties  redeiegated  or  assigned  to  the 
Manager:  Provided,  that  no  official  is 
authorized  to  serve  as  Acting  Manager 
unless  all  preceding  listed  officials  in 
this  designation  are  unavailable  to  act 
by  reason  of  absence,  disability,  or 
vacancy  in  the  position: 

1.  Deputy  Manager 

2.  Director,  Housing  Management 
Division 

3.  Chief  Counsel 

4.  Director,  Public  Housing  Division 

5.  Director,  Housing  Development 
Division 

6.  Director,  Community  Planning  and 
Development  Division 

This  Designation  supersedes  the 
designation  effective  August  24, 1987 
(52  FR  34423). 

AutlMrity:  Delegation  of  Authority  by  the 
Secretary,  50  FR  18742,  May  2. 1985. 
Dated:  ^nuary  19, 1993. 


Concur 
Harry  W.  Stalkr. 

Deputy  Fegional  AdmiiUstrator-Hegional 

Housing  Commissioner,  Aegton  Ul. 

Choke  Edwarda, 

Manager,  Pittsburgh  Office. 

IFR  Doc  93-3010  Filed  2-8-93;  8:45  am) 
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Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

IDockM  Na  O-93-101S;  Fn-34S2-(M)11 

Acting  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity;  Order 
of  Succession 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 
ACTION:  Notice  of  order  of  succession. 

SUMMARY:  This  Order  of  Succession 
revises  the  order  of  officials  who  shall 
serve  as  Acting  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity. 
EFFECTIVE  DATE:  January  29. 1993. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  D.  Taylor,  Management  Analyst, 
Office  of  Fair  Housing  and  Equal 
Opportunity,  Administrative  Support 
Division,  room  5124.  Department  of 
Housing  and  Urban  Development,  451 
7th  Street  SW.,  Washington,  DC  (202) 
708-2701.  (This  is  not  a  toll  free 
number.) 

SUPPLEMENTARY  INFORMATION:  The 
following  Order  of  Succession  is  being 
revised  due  to  an  administrative 
decision  in  the  Office  of  Fair  Housing 
and  Equal  Opportunity. 

Section  A.  Order  of  Succession.  Each 
of  the  officials  listed  below  is 
designated  to  act  as  Assistant  Secretary 
for  Fair  Housing  and  Equal  Opportunity, 
in  the  case  of  absence  or  vacancy  in 
such  position.  The  named  officials  shall 
serve  in  the  order  set  forth. 

(1)  General  Deputy  Assistant  Secretary 
for  Fair  Housing  and  Equal 
Opportunity; 

(2)  Director,  Office  of  Investigations; 

(3)  Director.  Office  of  Affirmative  Action 
and  Equal  Employment  Opportunity; 

(4)  Director,  Office  of  Fair  Housing 
Assistance  and  Voluntary  Programs; 

(5)  Director,  Office  of  Program 
Standards  and  Evaluation; 

(6)  Director,  Office  of  Management  and 
Field  Coordination; 

(7)  Director,  Office  of  Program  Training 
and  Technical  Assistance. 

Section  B.  Authorization.  Each  head 
of  an  organizational  unit  of  Fair  Housing 
and  Equal  Opportunity  is  authorized  to 
designate  an  employee  under  his  or  her 
jurisdiction  to  serve  as  acting  bead 


during  the  absence  of  the  head  of  the 
voiiX.  An  official  serving  in  an  acting 
position  under  this  section  does  not 
Dold  that  position  for  purposes  of  the 
Order  of  Succession  set  forth  in  Section 
A. 

Section  C.  Functions.  The  official 
serving  in  an  acting  capacity  under  this 
Order  of  Succession  shall  have  all  the 
powers,  functions,  and  duties  assigned 
to  such  position. 

Section  D.  Supersedure.  This  Order  of 
Succession  supersedes  the  Designation 
published  on  May  11, 1902  at  57  FR 
20125. 

Antliorily:  Sec.  7(d),  Department  of 
Housing  and  Urban  Development  Act,  42 
VS.a  3535(d).  (Under  tbe  DesignaUon  at  57 
FR  20126,  effective  at  tbe  date  of  execution 
of  this  Order  of  Succession,  the  General 
Deputy  Assistant  Secretary  for  Fair  Housing 
and  Equal  Opportunity  serves  as  tbe 
Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity  in  the  absence  of  the 
Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportimity). 

Dated:  January  29, 1993. 

Leonora  L.  Guarraia, 

Gene/67  Deputy  Assistant  Secretary  for  Fair 
Housing  and  Equal  Opportunity. 

(FR  Doc  93-3009  Filed  2-8-93;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Assistant  Secretary— Indian  Affairs 

Iribai  Self-Governance  Ptannlng  and 
Negotiation  Grants;  Office  of  Self- 
Governance 

ACTION:  Announcement  of  availability  of 
competitive  planning/negotiation  grants 
and  negotiation  ^grants  for  federally 
recognized  tribes. 

SUMMARY:  The  Office  of  Self<k)vemance 
announces  the  availability  of 
approximately  $340,000  in  grant  funds 
to  continue  the  planning  and 
negotiations  process  in  FY  1993.  Tbe 
total  amount  identified  is  broken  down 
as  follows:  (1)  $240,000  for  niegotiation 
grants  for  tribes  which  are  planning  to 
enter  negotiations;  (2)  $100,000  for 
tribes  to  enter  the  project  in  the 
planning  stage  and  to  complete 
negotiation.  This  provision  is  to  support 
the  amendment,  PubUc  Law  102-184, 
which  expands  the  number  of  tribes 
which  can  enter  the  demonstration 
proiect  from  20  to  30. 

The  Tribal  Self-Governance 
Demonstration  Project  is  designed  to 
promote  self-determination  by  allowing 
tribes  to  assume  more  ctmtrol  of  Bureau 
of  Indian  Affairs  programs  and  services 
through  agreements  negotiated  with  the 
Department  of  the  Interior  (Department). 
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The  planniog  grant  allows  a  tribe  to 
gather  information  to  detennine  the 
current  types  and  amounts  of  programs, 
services,  and  funding  levels  available 
within  its  service  area  and  to  plan  for 
the  types,  amounts  of  programs,  servicea 
and  funding  to  be  made  available  to  the 
tribe  under  the  agreement.  Negotiation 
grants  provide  tribes  with  funds  to  help 
cover  the  expenses  involved  in 
preparing  for  and  actually  negotiating 
with  the  Department. 

At  the  time  of  this  announcement, 
eighteen  compacts  have  been  signed. 
Selection  to  fill  the  twelve  slots  which 
remain  will  be  based  on  the  criteria  and 
procedures  ouilined  in  this 
announcement  Ail  tribes  wishing  to  be 
considered  for  participation  in  the  grant 
program  for  self-governance,  including 
those  that  have  previously  contacted  the 
Office  of  Self-Governance,  must  respond 
to  this  announcement. 
DATES:  Applications  must  be  received 
by: 

1.  The  closing  date  for  submission  of 
applications  for  initial  planning/'  , 
negotiation  grants  is  March  26, 1993. 

2.  The  closing  date  for  submission  of 
applications  for  negotiation  grants  is 
April  12, 1993;  however,  awards  may  be 
made  prior  to  that  deadline. 

FOfl  FURTHER  INFORMATION  CONTACT: 
William  Uvell  (202)  219-0240,  U.S. 
Department  of  the  Interior,  Office  of 
Self-Governance.  1849  C  Street  NW. 
(MS-RM  2548-MIB),  Washington.  DC 
20240. 

SUPPI^MENTARY  MFORMATICN:  The 
following  announcement  of  procedures 
for  the  application  for  and  awarding  of 
planning  and  negotiation  grants  under 
the  Indian  Tribal  Self-Governance 
Demonstration  Project  is  made  as  an 
exception  to  the  policy  of  the 
Department  of  the  Interior  on  rule 
making.  See  Public  Participation  in  Rule 
Making,  36  FR  8336  (1971).  This 
exception  is  made  in  accordance  with  5 
U.S.C  553(6)  because  it  would  be 
impracticable  to  follow  the  policy  for 
the  following  reasons.  The  Select 
Committee  on  Indian  Affairs  directed,  in 
S.  Rep.  No.  199, 102d  Cong.,  1st  Sess. 
page  6  (1991)  that  the  Office  of  Self- 
Governance  should  expedite  the  process 
of  awarding  self-governance  planning 
and  negotiation  grants  to  eligible  tribes; 
new  money  was  made  available  for 
additional  tribes  to  plan  and  negotiate 
for  possible  implementation  in  the  1994 
demonstration  project  cycle.  This  is 
'necessary  to  provide  participating  tribes 
with  a  full  two  years  of  operation  under 
the  demonstration  project  Without  this 
exertion,  this  result  could  not  be 
accomplished.  Accordingly,  the  grants 


for  1993  will  be  made  on  the  bases 
stated  In  this  announcemaot 

A.  Purpoae  of  Program 

The  purpose  of  the  program  is  to 
provide  grants  which  provide  planning 
and  negotiation  resources  to  tribes 
interested  in  participating  in  the  Tribal 
Self-Governance  Demonstration  Project 
as  authorized  by  title  ni  of  Public  Law 
100-472.  Public  Law  102-184.  which 
amends  title  m.  has  increased  the 
number  of  tribes  which  can  participate 
from  20  to  30,  and  requires  tribes  which 
wish  to  enter  the  program  to  participate 
in  a  planning  process. 

The  Office  will  entertain  proposals  to 
select  up  to  two  additional  tribes  to 
enter  the  planning  stage.  These  will  be 
selected  through  a  competitive  process. 
Since  there  is  a  statutory  cap  of  thirty 
tribes,  it  is  possible  that  not  all  of  those 
who  have  been  awarded  planning  grants 
will  be  able  to  enter  the  program  in  the 
demonstration  phase.  However,  the 
opportunity  to  participate  may  be 
available  later  should  the  program 
become  permanent,  and  the  planning 
process  itself  should  be  valuable  to  a 
participating  tribe.  The  requirement  for 
a  geographical  representation  of  tribes 
in  the  Project  will  be  a  major  factor  in 
the  selection  of  tribes  with  preference 
being  given  to  tribes  fit>m  areas  which 
are  not  represented  or  are  under- 
represented  in  the  program. 

Planning/negotiation  grants  will  be 
awarded  on  a  competitive  basis  to  tribes 
meeting  the  eligibility  criteria  and  other 
provisions  contained  in  this 
announcement.  Applications  not 
meeting  all  provisions  of  this 
announcement  will  be  considered 
unresponsive  and  will  not  be  reviewed 
for  funding.  The  applicant  will  be  so 
notified  and  such  determination  by  the 
Office  of  Self^Govemance  regarding  the 
non-responsiveness  of  any  application 
received  shall  be  final  for  the 
Department. 

Based  upon  evidence  of  successful 
completion  of  initial  planning  activities 
and  a  decision  by  the  tribal  governing 
body  to  proceed  with  the  program,  a 
negotiation  grant,  not  to  exceed  $20,000, 
may  be  awarded  to  a  tribe  upon 
submission  of  an  appropriate 
application  as  specified  in  this 
announcement.  Other  tribes  which  have 
completed  planning  activities  in 
previous  years  but  which  have  not 
received  a  negotiation  grant,  may  also  be 
accepted  for  an  award  based  on  the 
discretionary  decision  of  the  Director, 
Office  of  Self-Governance. 

There  may  be  other  tribes  which  have 
previously  received  negotiations  grants, 
but  chose  not  to  negotiate.  These  tribes 
may  still  be  considered  for  one  of  the 


remaining  slots  in  the  program.  Such 
tribes  should  submit  a  request  for 
consideration  to  the  Director,  Office  of 
Self-Governance,  providing  a  planning 
report  which  follows  the  guidelines  for 
negotiation  grant  applicants.  Such  tribes 
are  not  eligible  for  a  second  negotiation 
grant  and  will  not  be  afforded  any 
preference  over  other  tribes  for  one  of 
the  remaining  slots  in  the  Project. 

Every  applicant  should  indicate  at 
what  point  it  anticipates  being  ready  to 
negotiate  a  compact,  assuming  that  a 
favorable  decision  is  made  to  proceed. 
There  is  a  limited  demonstration  period 
set  for  this  program;  therefore, 
preference  for  negotiation  grants  will  be 
given  to  those  tribes  who  would  most 
likely  be  ready  to  negotiate  an 
agreement  commencing  in  FY  1994. 
Likewise,  preference  will  be  given  to 
planning  grant  applicants  which 
anticipate  a  readiness  to  negotiate  an 
agreement  with  an  effective  date  of  no 
later  than  January  of  1994. 


B.  Eligibility  Criteria 

1.  Planning  negotiation  Grants:  To  be 
considered  for  a  planning/negotiation 
grant  under  this  announcement,  an 
applicant  must: 

a.  Be  a  federally  recognized  tribe  as 
defined  in  Public  Law  93-638,  as 
amended. 

b.  Formally  request,  through  a  final 
governing  body  action,  a  planning  grant 
for  the  purpose  of  participation  in  the 
Tribal  Self-Governance  Ctemonstration 
Project. 

c  Have  operated  two  or  more  Public 
Law  93-638  mature  contracts. 

d.  Furnish  organization-wide  single 
audit  reports  as  prescribed  by  Public 
Law  96-502,  the  Single  Audit  Act  of 
1984,  for  the  previous  three  years  which 
contain  no  significant  or  material  audit 
excep>tions. 

2.  Negotiation  Grants:  To  be 
considered  eligible  for  a  negotiation 
grant  under  this  announcement,  an 
applicant  must: 

a.  Be  a  federally  recognized  tribe  as 
defined  in  Public  Law  93-638,  as 
amended. 

b.  Formally  request,  through  final 
governing  body  action,  a  grant  for  the 
purpose  of  negotiating  for  a  self- 
governance  compact  for  BLA  programs 
and  services. 

c.  Have  successfully  completed  a 
planning  project  specifically  relating  to 
self-governance  or  currently  be  engaged 
in  such  a  planning  activity.  A  report  on 
such  activities  should  accompany  the 
application. 

d.  Have  not  previously  received  a 
grant  for  self-governance  negotiations. 
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C  Grant  Period 

Grants  under  this  announoeroent  shall 
be  for  a  period  of  six  months  or  less. 

D.  Funds  Ayailabk 

a.  Planning  negotiation  Grants— A 
maximum  of  $100,000  is  available  to 
fund  a  maximum  of  two  grants  at 
approximately  $50,000  each. 

0.  Negotiation  Grants — ^A  maximum  of 
$240,000  is  available  to  fund 
approximately  twelve  negotiation  grants 
at  approximately  $20,000  each. 

E.  Application  Process 

Applications  under  this 
announcement  shall  be  on  an  SF— 424 
and  shall  contain  a  narrative  description 
of  proposed  grant  activities  as  well  as  a 
line  item  budget  and  budget 
justification.  General  guidelines  for  the 
grant  applications  are  as  follows: 

1.  Planning  negotiation  Grants. 
Applications  should  contain 
background  information  on  the  tribe  and 
its  circumstances.  Applicants  should 
not  only  provide  a  description  of  what 
they  will  accomplish  under  the  grant 
but  also  discuss  their  expectations  of 
what  they  can  contribute  to  the 
demonstration.  A  key  component  of  the 
proposal  should  be  to  conduct  activities 
which  lead  to  greater  understanding  of 
BIA  programs,  services,  and  funding 
levels;  and  to  explore  programmatic 
alternatives  which  will  better  meet  the 
needs  of  tribal  members.  The  proposal 
should  also  contain  a  timeframe  for 
negotiations  and  include  negotiations 
expenses.  No  additional  funds  are 
expected  to  be  available  for  negotiation 
expenses. 

Prior  planning  activity  for  self- 
governance  shall  be  considered  in  the 
review  process,  but  this  consideration 
ishall  not  guarantee  selection. 

2.  Negotiation  Grants.  Applications 
should  be  brief  and  contain  summary 
material  of  what  was  learned  or  is  being 
learned  during  the  planning  project.  The 
application  should  give  a  specific 
narrative  of  the  direction  the  tribe 
wishes  to  take  in  the  project  and 
proposed  timeliness  for  negotiations.     . 
Where  possible,  tribes  should  note  any 
unique  and/or  beneficial  contributions 
which  they  can  make  to  the  program. 

F.  Other  Conditions 

The  statute  requires  the  Office  of  Self- 
Governance  to  achieve  geographical 
representation  to  include  tribes  in 
different  areas  of  the  country  as  well  as 
tribes  of  different  sizes  and 
circumstances.  Selection  of  the 
remaining  twelve  slots  will  comply  with 
the  statutory  requirement  of 
geographical  balance.  It  is  further  the 
intenticHi  of  the  Office  to  include  in  the 


Project  those  tribes  with  the  graatest 
potential  for  success.  Since  this  is  a 
demonstration  project,  it  is  necessary  to 
exercise  a  greet  deal  of  discretiOD  in 
administration  of  the  program  to 
achieve  the  most  valuable  information 
possible  from  the  involvement  of  a 
limited  number  of  tribes. 

G.  Application  Review  and  Approrel 
Process 

1.  Planning  negotiation  Grants. 
ApplicaticMis  submitted  under  this 
announcement  will  be  subject  to  a 
competitive  review  and  evaluation.  The 
Oflice  of  Self-Governance  will  review 
and  rate  the  applications  according  to 
the  criteria  identified  in  this 
annoimcement  and  statutory 
requirements.  Incomplete  appUcations 
or  applications  which  do  not  conform  to 
the  terms  of  this  announcement  will  not 
be  reviewed  but  will  be  returned  to  the 
sender  as  unresponsive.  The  Office  will 
make  its  recommendations  concerning 
awards  to  the  Self-Governance 
Demonstration  Project  Council  which  in 
turn  will  revio^  the  work  of  the  Office 
and  make  its  recommendations  on 
selection  to  the  AssiSrant  Secretary — 
Indian  Affairs.  The  Assistant  Secretary 
will  then  make  the  final  awards. 

Tribes  receiving  planning  grants 
should  also  use  their  grants  for 
negotiations.  This  intention  should  be 
clearly  stated  in  their  applications. 
However,  actual  decisions  from  a 
grantee  to  move  forward  into  the 
negotiations  phase  will  not  be  accepted 
until  at  least  two  months  after  the  grant 
award  is  made,  in  order  to  ensure 
compliance  with  the  statutory 
requirement  that  a  tribe  must  have 
participated  in  a  planning  process  as  a 
precondition  to  entering  the  provjram. 

Applications  will  be  reviewetT 
according  to  the  following  criteria: 

a.  The  goals/objectives  of  the  grant 
are,  wherever  possible,  measurable, 
consistent  with  the  goal  of  the  program 
and  the  terms  of  this  announcement, 
and  achievable  as  demonstrated  by  an 
implementation  schedule.  (25  points) 

b.  Grant  objectives  are  fully  and 
clearly  described,  reflect  the  needs  of 
the  tribal  members,  and  can  be 
accomplished  with  the  resources 
available.  (15  points) 

c.  There  is  evidence  that  the  tribe  has 
the  capability  to  perform  the  tasks 
identified;  i.e.,  the  application  includes 
resiunes  and  position  descriptions  of 
key  staff.  (15  points) 

d.  The  application  includes 
substantial  geographical  information 
concerning  the  tribe  and  provides  a 
discussion  of  the  benefits  which  would 
accrue  to  the  Demonstration  Project  as 
a  result  of  including  the  tribe  in  the 


program.  Geographical  circumstances  of 
the  tribe  whidi  are  not  well-represented 
by  other  tribes  in  the  program  should  be 
dted.  (25  points) 

e.  A  Une-item  budget  is  submitted 
with  a  detailed  )ustification  for  all 
expenditures.  All  costs  identified  shell 
be  reasonable  and  allowable  in 
accordance  with  OMB  Circular  A-87, 
Cost  Principles  for  State  and  Local 
Governments.  (20  points) 

In  making  final  selections,  the 
Assistant  Secretary— Indian  Affairs  will 
consider  the  ranking  factor  along  widi 
the  geographical  factor. 

2.  Negotiation  Grants 

Only  a  limited  number  of  tribe*  are 

eligible  to  apply  for  negotiation  grants. 
Successful  completion  of  a  planning 
project  is  a  prerequisite  to  eligibility  far 
a  negotiation  grant.  There  is  no 
guarantee  that  awards  will  be  made  to 
tribes  simply  because  they  are  eligible  to 
apply.  The  requirement  for  geographical 
representation  may  preclude  the 
selectitm  of  a  tribe  even  though  it  has 
successfully  completed  a  planning 
project.  Additionally,  an  award  of  a 
negotiation  grant  does  not  guarantee 
that  a  compact  will  be  entwed  into  since 
an  agreement  may  not  be  reached. 
However,  the  award  of  such  a  grant  does 
signal  a  willingness  of  the  Department 
to  negotiate  in  good  faith  with  tiie  tribe. 

The  application  of  a  tribe  for  a 
negotiation  grant  should  include  the 
following: 

a.  Reports  on  the  planning  activity 
which  has  occurred. 

b.  A  request  from  the  tribal  governing 
body  to  enter  into  negotiations  for  a  self- 
govemance  agreement.  Such  a  request 
shall  be  made  through  a  final  governing 
body  action,  and  be  taken  within  the  six 
months  immediately  preceding  the  date 
of  the  tribe's  application. 

c.  A  brief  narrative  of  the  proposed 
activities  under  the  grant  and  a  budget 
which  details  the  costs  to  be  inoured. 

d.  A  description  of  the  benefits  which 
'Would  accrue  to  the  Demonstration 

Project  as  a  result  of  the  tribe  being 
selected  and  a  statement  of  tribal 
expectations  of  the  project. 

H.  SubmiaskM  ef  Applications 

1.  The  closing  date  for  submission  of 
applications  for  initial  plaiming/ 
negotiation  grants  is  March  28, 1993. 

2.  The  closing  date  for  submission  of 
applications  for  negotiation  grants  is 
April  12, 1993;  however,  awards  may  be 
made  prior  to  that  deadline. 

3.  Applications  may  be  mailed  or 
hand-delivered. 

4.  Apphcations  which  are  mailed 
must  be  postmarked  no  later  than  the 
deadline  date. 
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5.  Late  applications  will  be  regarded 
as  unresponsive  to  this  announcement 

6.  The  address  to  which  applications 
must  be  mailed  or  hand-delivered  is  as 
follows:  Director,  Office  of  Self- 
Governance,  Department  of  the  Interior, 
1849  C  Street.  NW.,  MS/RM-2548-MIB. 
Washington.  DC  20240. 

Dated:  Feteuary  2, 1993. 
Eddie  F.  Brown. 

Assistant  Secretary— Indian  Affairs. 
jFR  Doc.  93-3054  Filed  2-8-93;  8:45  ami 
aaiJNO  cooc  43i«-a»4i 

Bureau  of  Land  Management 
[CA-050-4310-06,  CACA-27838] 

Realty  Action:  Propoaed  Land 
Exchange  in  Laite,  Coluaa.  Napa,  Yolo 
and  Mendocino  Counties,  CA 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Amendment  to  notice  of  Realty 

Action  CA-27838,  In  Lake  County, 

California. 

SUMMARY:  The  Notice  of  Realty  Action 
for  exchange  CA-27838  published  on 
Wednesday,  May  1^  t991.  in  Volume  56, 
No.  84  of  the  Federal  Register  is  hereby 
amended  to  include  the  following 
private  lands  found  suitable  for 
acquisition  by  exchange  and  to  allow 
the  Clear  Lake  Resource  Area  to  utihze 
federal  lands  identified  for  exchange 
under  Serial  Number  CA-24896  and 
CA-28683  in  the  Hollister  Resource 
Area  for  acquisition  by  exchange  in  the 
Cache  Creek  Management  Area  and  to 
allow  the  Hollister  Resource  Area  to 
utihze  federal  lands  identiHed  for 
exchange  under  the  original  Serial 
Number  CA-27838. 

Mount  Diablo  Meridian 

T.  14  N..  R.  5  W. 

Sec  28:  LoU  3-6.  SWNE,  SESW.  W2SE. 

Sec  29:  Lots  2-5.  SWSE. 

Sec  30:  W2NE.  SENE. 

Sec  31:  SENE.  NESE. 

Sec  32:  NENE. 

Sec.  34:  SW. 
Containing  880  acres,  more  or  less. 

FOR  FURTHER  tlFORMATION  CONTACT: 
Acting,  Clear  Lake  Resource  Area 
Manager,  Bureau  of  Land  Management. 
555  LesUe  Street.  Ukiah.  California 
95482:  Phone  (707) 462-3873. 
DATES:  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  BLM.  Acting. 
Clear  Lake  Resource  Area  Manager,  at 
the  address  shown  above.  Comments 
should  specify  the  legal  description 
(Township.  Range.  Section,  and 
Subsection)  of  the  specific  parcel 


affected  by  the  comment.  Any  adverse 
comments  will  be  evaluated  by  the 
Bureau,  which  may  sustain,  vacate,  or 
modify  this  realty  action  and  State 
Director  will  issue  a  final  determination. 
In  the  absence  of  any  adverse 
comments,  this  action  will  become  the 
final  determination  of  the  Department  of 
Interior. 

Robert  Menendez, 

Acting,  dear  Lake  Resource  Area  Manager. 
|FR  Doc.  93-3053  Filed  2-8-93;  8:45  am) 
MUJNQ  CODE  41ie^JB-« 

[NV-930-4210-05;  N-S6715] 

Notlca  Of  Realty  Action;  Laata/ 
Purchase  for  Recreation  and  Public 
Purposes,  Clark  County,  NV 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACnON:  R&PF  lease/purchase  of  Public 

Lands  Clark  County. 

SUMMARY:  The  following  described 
public  laiid  in  Sandy  Valley,  Clark 
County,  Nevada  has  been  examined  and 
found  suitable  for  lease/purchase  for 
recreational  or  public  purposes  under 
the  Recreation  and  Public  Purposes  Act, 
as  amended  (43  U.S.C.  869  et  seq.).  The 
Clark  County  School  District  proposes 
to  use  the  land,  which  is  adjacent  to  the 
existing  Sandy  Valley  Elementary 
School,  for  expansion  purposes. 

Mount  Diablo  Meridian.  Nerado 

T.  24  S.,  R.  57  E., 

Section  32,  NV«iSEV«NEV4SWV« 
Containing  5  acres  more  or  less. 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/purchase  is 
consistent  with  the  Bureau's  plaiming 
for  this  area  and  would  be  in  the  public 
interest. 

The  lease  and/or  patent,  when  issued, 
will  be  subject  to  the  provisions  of  the 
Recreation  and^blic  Ptuposes  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  will  contain  the 
following  reservations  to  the  United 
States: 

\.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 
1890,  26  Stat.  391,  43  U.S.C  945. 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for.  mine  and  remove 
such  deposits  fit>m  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe, 
and  will  be  subject  to: 

1.  An  easement  for  streets,  roads, 
pubic  utilities  and  flood  control 
purposes  in  accordance  with  the 
transportation  plan  for  Clark  County. 


Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management.  Las  Vegas  District.  4765 
W.  Vegas  Drive,  Las  Vegas.  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  vtnll  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws. 
except  for  lease  or  purchase  under  the 
Recreation  and  PubUc  Purpose  Act, 
leasing  under  the  mineral  leasing  laws 
and  disposals  under  the  mineral 
material  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manger,  Las  Vegas  District,  P.O.  Box 
26569,  Las  Vegas,  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director. 

In  the  absence  of  any  adverse 
comments,  the  classification  of  the 
lands  described  in  this  Notice  will 
become  effective  60  days  from  the  date 
of  publication  in  the  Federal  Register. 
The  land  will  not  be  offered  for  lease/ 
purchase  until  after  the  classification 
becomes  effective. 

Dated:  January  26. 1993. 
Ben  F.  Collins. 

District  Manager,  Las  Vegas,  NV. 
IFR  Doc.  93-3014  Filed  2-8-93;  8:45  am] 
BKUNQ  CODE  «3ie-MC-M 

[CA-94(M21(M)6:  CACA  31069] 

Notlca  of  Propoaed  Witttdrawal  and 
Opportunity  for  Public  Meeting; 
Canfomla 

February  1, 1993. 

AGENCY:  Bureau  of  Land  Management.    . 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  United  States  Department 
of  Agriculture.  Forest  Service,  has  filed 
an  appUcation  to  withdraw  1,620.74 
acres  of  National  Forest  System  lands 
for  protection  of  the  Jordan  Creek/Bower 
Cave  Special  Interest  Area.  This  notice 
closes  the  lands  for  up  to  2  years  from 
location  and  entry  under  the  United 
States  mining  laws.  The  lands  will 
remain  open  to  all  other  uses  which 
may  be  made  of  National  Forest  System 
lands. 

DATES:  Comments  and  requests  for 
meeting  should  be  received  on  or  before 
May  10. 1993. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  California 
State  Director.  BLM.  2800  Cott^  Way. 
room  E-2845.  Sacramento.  California 
95825. 
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FOR  FURTHER  INFORMATION  contact: 
Viola  Andrade,  BLM  Califoraia  State 
Office.  916-978-4820. 

SUPPLEMENTARY  MFORMAT10N:  On 
November  2, 1992,  the  United  States 
Department  of  Agriculture  filed  an 
application  to  withdraw  the  foliowiog 
described  National  Forest  System  lands 
from  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
valid  existing  rights: 

MomH  Diablo  Mvidin 

Stanislaus  National  Forest 

T.  2S.,R.  17E., 
Sec.  13.  SVtSWV..  S'/4SEV«NW»A. 
S«/tNEV4.  Ei/iNE'ASWV*, 
NW'/.NE'ASWV*,  and  SBV«; 
Sec.  14.  N'/iSW'/i.  SE'/^SWV*.  WViSEVi. 

an()  SB'/tSB^A; 
Sec  15,  SEi/iNE'/4  and  NE'ASB'A; 
Sec.  23,  lot  1; 

Sec.  24.  lot  1,  NEV4NEV4.  NW'ANB'A, 
NB'ANW'A,  NViSE'ASEV..  and 
E1/1SWV4SEV4. 
T.  2  S..  R  18  E., 
Sec.  18,  lots  3  and  4.  and  SWy4SE'ASWV4; 
Sec  19,  lots  1,  2.  and  3.  NE'ASWVi. 

N'/4SEi/4,  E%NWV4.  and  W'/iNE'/i; 
Sec.  20.  SW1/4SWV4  and  SWV4NWV4SWV4; 
Sec.  29.  N'/jNW'A  and  W'/«iNEi/4. 
The  areas  described  aggregate  1,620.74  acres 
in  Mariposa  County. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
California  State  Director  of  the  Bureau 
of  Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  California  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register  the  lands  v*rill  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 


withdrawal  is  approved  prior  to  that 

date. 

N«M7j.Akx. 

Chief,  Lands  Section, 

[PR  Doc  03-3052  Filed  7p*-93:  8:45  ami 
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Fish  and  WUdUle  Service 

Proposed  Guideanet  on  African 
Elephant  Sport-hunted  Trophy  Permits 

agency:  Fish  and  WildlifB  Service. 
Interior. 

ACTKM:  Notice  of  proposed  gwdelines. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  aimounces  proposed 
guidelines  for  issiianoe  of  Scientific 
Authority  advice  on  permits  under  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES  or  Convention)  for  the 
import  of  sport-hunted  African  elephant 
trophies.  Existing  guidelines  would  be 
clarified  with  respect  to  situations 
involving  issuance  of  permits  for  the 
imp(Hlati(»i  of  sport-hunted  African 
elephant  trophies.  Specifically,  these 
guidelines  provide  guidance  concmning 
factors  that  the  Service  would  consider 
when  evaluating  management  programs 
and  elephant  populations  in  specific 
countries  to  ensure  that  the  activity  will 
enhance  the  survival  of  the  species.  ■ 
DATES:  The  Service  will  consider 
comments  received  by  June  9. 1993  on 
the  proposed  guidelines. 

ADDRESSES:  Comments  may  be 
submitted  to  the  Chief,  Office  of 
Scientific  Authority;  Mail  Stop: 
Arlingtcm  Square,  room  725;  U.S.  Fish 
and  Wildlife  Service;  Washington,  DC 
20240  (Fax  number  703-358-2276). 
Express  and  messenger-delivered  mail 
should  be  addressed  to  the  Office  of 
Scientific  Authority,  room  750,  4401 
North  Fairfax  Drive,  Arlington,  Virginia 
22203.  Comments  and  other  information 
received  will  be  available  for  public 
inspection  by  appointment  from  8  a.m. 
to  4  p.m.  Monday  through  Friday,  at  the 
Arlington,  Virginia  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Charies  W.  Dane,  Chief,  Office  of 
Scientific  Authority,  at  the  above 
address  (phone  703-358-1708  or  FTS 
921-1708). 

SUPPLEMENTARY  MFORMATKM: 

Background 

At  the  seventh  meeting  of  the  CITES 
Conference  of  the  Parties,  held  on 
October  9-20, 1989,  the  Party  nations 
voted  to  transfer  the  African  elephant 
ftt>m  Apjjendix  II  to  Appendix  I,  and 
this  action  became  effective  on  January 


18, 1990.  As  a  result  of  this  action, 
permits  for  the  importation  of  the  qxirt- 
bunted  African  elephant  trophies  are 
required  under  CITES. 

Under  CITES.  Appendix  I  impart 
permits  can  be  issued  if  the  Scientific 
Authority  has  advised  the  Office  of 
Managament  Authority  that  the  impart 
%vill  b«  for  puiposee  not  debimental  to 
the  survivaj  of  the  species.  At  the 
second  meeting  of  the  Conference  of  the 
Parties  in  1979.  the  Parties  adopted 
resolution  Conf.  2.11  on  "Trade  in 
Hunting  Trophies  of  Species  Listed  in 
Appendix  L"  The  resolution  calls  far 
the  Scientific  Authority  to  conduct  a 
"comprehensive  examination 
concerning  the  question  of  whether  the 
importation  is  serving  a  purpose  which 
is  not  delrimmtal  to  the  survival  of  the 
species"  including  whether  the  killing 
of  the  animals  whose  trophies  are 
intended  for  import  would  enhance  the 
survival  of  the  species. 

In  reviewing  permit  applications  for 
the  importatimi  of  sport-hunted  African 
elephant  trophies,  the  Service  beKeves 
that  the  size  and  stability  of  the  African 
elephant  population  in  the  country  in 
which  harvested,  the  ability  of  the 
country  to  implement  management 
programs  for  the  African  elephant,  and 
the  benefit  of  sport  hunting  to  survival 
of  the  elephant  slunild  be  considered  in 
issuing  the  Service's  determinations, 
lliis  has  been  discussed  in  the  January 
28, 1982,  final  rule  (47  FR  4204)  that 
reclassified  certain  populations  of  the 
leopard  (Panthem  pardus]  from 
endangered  to  threatened. 

Issuance  of  Scientific  Authority  Advice 

The  Service  believes  that  its  existing 
regulations  and  guidelines  under  the 
Act  and  the  Convention  have  been 
sufficient  for  issuance  of  import  permits 
for  sport-hunted  African  elephant 
trophies.  Hie  U.S.  Scientific  Authority 
has  issued  a  general  "non-deteriment" 
advice  covering  African  elephant 
trophies  lawfully-taken  on  or  after 
January  18, 1990.  and  originating  from 
South  Africa  or  Zimbabwe. 
Nevertheless,  Safari  Club  Internationa] 
has  filed  suit  in  the  United  States 
District  Court  for  the  District  of 
Columbia  challenging  the  procedural 
and  substantive  adequacy  of  the 
guidelines,  see  Safari  Qub  International 
V.  Lujan.  Qv.  No.  91-2523  P.D.C  filed 
Oct.  8, 1991),  The  Service,  while 
vigorously  defending  its  guidelines  and 
the  scientific  authority  advice  issued  to 
date,  is  interested  in  voluntarily  seeking 
public  review  and  comments  on  its 
guidelines,  and  it  is  hoped  that  this 
process  will  yield  useful  comments  an 
the  biological  criteria  needed  for  permit 
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application  to  satisfy  the  requirements 
of  CITES. 

At  the  hearing  on  Safiari  Club's  motion 
for  a  preliminary  injunction,  the  district 
judge  raised  concerns  over  possible 
"unreasonable  delay"  in  agency  action 
on  pending  permit  applications. 
Although  the  Service  bad  taken  the 
initial  position  in  this  case  that  no 
further  Scientific  Authority  advice 
would  be  issued  pending  the  public 
review  process  on  the  guidelines,  the 
Service  had  noted  the  Court's  concerns 
and  believes  that  the  record  may  be 
sufficient  to  approve  imports  for 
additional  applications  during  the 

Eublic  process.  Since  approvals  could 
9  granted  (in  appropriate  instances)  on 
the  existing  administrative  record  and 
guidelines  for  these  applications, 
without  harm  to  Safari  Club's 
membership,  the  Service  believes  that  it 
would  be  advisable  to  continue  to 
evaluate  pending  permit  applications, 
and  has  continued  to  do  so.  Thus,  on 
December  23,  1991,  after  export  quotas 
for  ivory  tusks  from  Namibia  and 
Tanzania  were  communicated  to  the 
Service,  the  U.S.  Scientific  Authority 
issued  advice  that  has  allowed  the 
import  of  sport-hunted  African  elephant 
trophies  from  those  countries.  Thus,  the 
Service's  decision  to  seek  public  review 
and  comment  on  the  African  elephant 
trophy  guidelines  will  not  affect  the 
issuance  of  permits  to  import  such 
trophies.  A^er  a  review  of  all  comments 
received,  the  Service  plans  to  make  a 
decision  on  the  prop<Med  guidelines.  A 
notice  of  its  decision  will  be  published 
in  the  Federal  Register. 

Components  of  Managemait  Plan 

The  guidelines  were  prepared  to 
provide  guidance  as  to  the  components 
of  an  effective  management  plan  and  are 
considered  to  be  consistent  with  other 
Service  efl^orts  to  promote  long-term 
management  of  the  African  elephant. 
The  criterion  for  an  increasing  or  stable 
population  encompasses  the  concept 
that  a  country  may  establish  a 
population  goal  based  on  habitat 
carrying  capacity  or  other  long-term 
considerations,  and,  in  being  managed 
towards  that  goal,  the  population  may 
actually  decrease  in  absolute  numbers. 
This  assessment  and  the  determination 
that  the  population  is  sufficient  to 
sustain  sport  hunting  includes  an 
evaluation  that  the  information  on  the 
population  size  and  distribution  is 
sufficiently  reliable  to  make  these 
determinations. 

With  regard  to  the  evaluation  of  an 
effective  management  program,  the 
Service  seeks  assurance  that  there  are 
both  appropriate  laws,  as  well  as  an 
effective  implementation  of  these  laws 


and  management  programs.  Therefore, 
the  guidelLies  list  several  fiactors  to 
consider  in  assessing  the  management 
programs,  and  the  Scientific  Authority's 
advice  would  be  based  on  a 
comprehensive,  yet  reasonable, 
examination  of  these  factors. 

Propoaed  Guidelines 

Scientific  Authority  advice  on  African 
elephant  trophy  import  under  CITES 
Article  111.3(a)  will  be  develoi>ed  on  a 
country-by-country  basis  in  accordance 
with  the  resolution  Conf.  2.11  on 
trophies  adopted  by  the  Conference  of 
the  Parties,  and  guidelines  developed  to 
implement  this  resolution.  The  Service 
will  advise  in  fevor  of  trophy  imports 
from  a  particular  country  only  wnen 
there  is  sufficient  information  to  show 
that  sport-hunting  of  African  elephants 
can  reasonably  be  expected  to  enhance 
the  survival  for  the  species  in  that 
country.  Such  a  determination  includes: 

1.  Clear  evidence  that  the  sport 
hunting  activities  enhance  the  survival 
of  the  species. 

2.  Information  establishing  that  the 
population  is  increasing  or  stable  and 
sufficient  to  allow  a  limited  harvest. 

3.  Existence  of  an  effective 
management  program  for  the  African 
elephant  in  that  country,  and  factors  to 
consider  in  making  this  determination 
include: 

a.  Whether  there  are  national  laws 
which  (1)  protect  wildlife  species 
including  the  African  elephant  and  its 
habitat,  (2)  clearly  assign  the 
responsibility  for  elephant  management 
to  appropriate  agency(s)  and  (3)  provide 
regulations  controlling  all  forms  of  legal 
harvest  of  elephants  including  sport- 
hunting  of  the  species.  (If  take  is 
allowed  by  regional  or  local  units  of 
government,  the  harvest  level  should  be 
reviewed  and  approved  at  the  national 
level.] 

b.  Whether  an  infiastructure  exists  in 
the  range  country  that  enables  that 
country  to  scientifically  manage  wildlife 

.  and  elephants  as  important  natural 
resources.  And,  that  management  is 
based  on  a  conservation  program  that 
includes  the  following  elements. 

(1)  A  management  goal  for  elephants 
that  describes  the  size  and  sex-age 
composition  of  the  elephant  herd  which 
the  range  country  wishes  to  attain  and 
maintain  within  its  borders: 

(2)  A  demonstrated  capability  to 
control  poaching  and  the  illegal  killing 
of  elephants  in  those  areas  in  which 
sport-hunting  is  permitted. 

(3)  Routine  biological  surveys  to 
determine  the  composition  and 
condition  of  managed  elephant  herds 
and  habitats: 


(4)  An  ability  to  implement  a  strategy 
to  identify,  preserve  and  manage 
habitats  to  achieve  elephant  population 
goals. 

(5)  Harvest  management  strategies  to 
allow  the  range  state  to  attain  and 
maintain  designated  numbers  of 
elephants;  and 

(6)  A  system  to  ccmtrol  and  monitor 
the  take  of  elephants  by  the  (a) 
maintenance  of  a  licensing  or  permit 
system  for  persons  who  take  or  process 
the  species  or  parts  thereof,  (b)  existence 
of  a  standardized,  mandatory  system 
under  which  all  lawfully  taken 
elephants  are  tagged  or  otherwise  made 
reliably  identifiable,  (c)  assurance  that 
this  marking  system  effectively 
prohibits  the  transport,  in  any  way,  of 
unmarked  specimens  or  parts,  and  (d) 
existence  of  mandatory  export  permit 
system  in  full  compliance  with  CITES 
permit  system. 

CITES-sanctioned  Quotas 

The  African  Elephant  Conservation 
Act.  among  other  things,  allows  for  the 
import  of  sport-hunted  African  elephant 
trophies  provided  they  have  been 
"l^lly  taken  in  an  ivory  producing 
country  that  has  submitted  an  ivory 
quota."  Before  permit  application  tor 
the  importation  of  sport-hiuited  African 
elephant  trophies  will  be  reviewed,  the 
country  in  which  the  specimens  are 
harvested  must  have  submitted  an  ivory 
export  quota  for  the  year  of  export  to  the 
CTTES  Secretariat,  and  confirmation  of 
receipt  of  this  quota  must  be  received  by 
the  Service.  In  addition  to  having  an 
import  permit,  before  an  importation 
can  occur  the  importer  must  have  a 
valid  CITES  export  permit  6t>m  the 
country  of  origin,  and  the  ivory 
specimens  being  imported  must  be 
marked  in  accordance  with  the  CITES 
Ivory  Country  Marking  System  (see  also 
importation  and  marking  requirements 
contained  in  the  revised  African 
Elephant  special  rule  (57  FR  35486, 
Aug.  10. 1992)). 

Comments  Solicited 

The  Service  requests  comments  on 
these  proposed  guidelines,  including 
comments  on  both  substance  and 
format.  The  final  decision  on  this 
proposal  will  take  into  consideration  the 
comments  and  any  additional 
information  received,  and  such 
consideration  might  lead  to  final 
guidelines  that  differ  from  this  proposal. 

This  notice  was  prepared  by  Dr. 
Charles  W.  Dane.  Chief.  Office  of 
Scientific  Authority,  and  Mr.  Marshall 
P.  Jones,  Chief.  Office  of  Management 
Authority  under  the  authority  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C  1531  et  seq.). 


Federal  Register  /  Vol.  58,  No.  25  /  Tuesday.  February  9,  1993  /  Notices 


781S 


Dated:  December  20, 1991. 
Richani  N.  Smith, 

Deputy  Director,  Fish  and  Wildlife  Service. 

Note:  This  document  was  received  at  the 
Oflice  ofthe  Federal  Register  on  February  4, 
1993. 
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National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
January  30, 1993.  Pursuant  to  §  60.13  of 
36  CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  B^x  37127,  Washington, 
DC  20013-7127.  Written  comments 
should  be  submitted  by  February  24, 
1993. 
Antoinetle  ).  Lee, 

Acting  Chief  of  Registration,  National 
Register. 

ARKANSAS 

Benlon  County 

Juhre,  Charles,  House  (Benton  County  MPS), 
406  N.  4th  St.,  Rogers,  93000091 

Clark  County 

Sandidge.  June,  House,  811  Cherry  St., 
Gurdon, 93000093 

Columbia  County 

Caraway  Hall,  Southern  Arkansas  University, 
Adjacent  to  E.  Lane  Dr.,  Magnolia, 
93000088 

Garland  County 

Belding—Gaines  Cemetery,  US  270,  Hot 
Springs  vicinity,  93000089 

Lafayette  County    . 

Lafayette  County  Courthouse,  Bounded  by 
Third,  Spruce,  Fourth  and  Maple  Sts., 
Lewisvilte,  93000085 

Logan  County 

Anhalt  Barn,  Co.  Rd.  68,  New  Blaine  vicinity, 
93000087 

Lonoke  County 

Woodhwn  School  Building,  NW  of  jet.  of 
Bizzell  Rd.  and  AR  31,  Woodlawn, 
93000086 

Montgomery  County 

Norman  Town  Square.  Bounded  by  AR  8  and 
8th,  Cordon  and  7tb  Sts.,  Norman, 
93000092 

Polk  County 


faster,  C  £.  House,  AR  88  N.  side.  W  of  jcL 
with  AR  272,  Mena  vicinity,  93000084 

Pope  County 

Galla  Creek  Bridge.  Old  AR  64  over  Galls  Cr., 
Pottsville,  93000090 

Pulaski  County 

Argenta  Historic  District.  Roiighly,  Melrose 
Cir.  and  Willow  St.  S  to  W.  4th  St.,  and 
Main  St.  from  W.  6th  St.  to  W.  3rd  St., 
North  y  ttle  Rock,  93000094 

FLORIDA 

Orange  County 

Ryan  fr  Company  Lumber  Yard,  215  E.  Fifth 
St.,  Apopka.  93000074 

MISSISSIPPI 

Jackson  County 

Defean  House,  (Pascagoula  MPS),  3603 
Frederic  St.,  Pascagoula,  93000082 

Lafisyette  County 

Sand  Spring  Presbyterian  Church,  )ct.  of  Co. 
Rts.  354  and  399  in  Orwood.  NW  of  Water 
Valley,  Water  Valley  vicii|ity,  93000083 

NEBRASKA 

Dottglaa  County 

Robinson,  Lizzie.  House.  2864  Corby  St., 
Omaha,  93000058 

Kearney  County 

Carpenter,  Eddie  Eugene  and  Harriet  Cotton, 
Farmstead.  Appraximately  0.5  mi.  W  of 
Lowell,  Lowell  vicinity,  93000059 

Oloe  County 

Kregel  Wind  Mill  Compar^,  1416  Central 
Ave.,  Net»aska  Oty,  93000061 

Pierce  County 

Plainview  Carnegie  Library  ICornegie 
Libraries  in  Nebraska  MPS),  102  S.  Main 
St.,  Plainview,  93000056 

Seward  County 

Zimmerer,  John  and  Philomena  Sand,  House. 
316  N.  Sixth  St..  Seward,  93000060 

OHIO 

Cuyahoga  County 

Gleason,  Edmund  Farm  (Boundary  Increase) 
(Agricultural  Resources  of  the  Cuyahoga 
Valley  MPS),  7243  Canal  Rd.,  Valley  View 
vicinity,  93000075 

Vau^n.  Richard,  Farm  (Agricultural 
Resources  of  the  Cuyahoga  Valley  MPS), 
9570  Riverview  Rd.,  Brecksville  vicinity. 
93000081 

Summit  County 

Brown — Bender  Farm  (Boundary  Increase) 
(Agricultural  Resources  of  the  Cuyahoga 
Valley  MPS).  3491  Akron-Peninsula  RA. 
Cuyahoga  Falls  vicinity.  93000076 

Cranz.  Edward.  Farm  (Agricultural  Resources 
of  the  Cuyahoga  Valley  t^^).  2780  Oak 
Hill  Dr..  Peninsula  vicinity  93000077 

Cranz.  William  and  Eugene,  Farm 
(Agricultural  Resources  of  the  Cuyahoga 
Valley  MPS),  2401  Ira  Rd.,  Peninsula 
vicinity,  93000078 


Du^,  Michael,  Farm  (Agricultural  Acsouices 
of  the  Cuyahoga  Volley  MPS).  4965  Quick 
Rd..  Peninsula  vicinity,  93000079 

Hunt — Wilke  Farm  (Agricultural  Resources  of 
the  Cuyahoga  Valley  MPS).  2049  Bolanz 
Rd.,  Cuyahoga  Falls  vicini^.  93009080 

PENNSYLVANIA 

Allegheny  Cotmty 

Tuberculosis  Hospital  of  Pittsburgh.  2851 
Bedford  Ave..  Pittsburgh,  93000073 

York  County 

Schuhx.  Martin.  House,  156  Emig  St., 
Hallam.  93000057 

TEXAS 

Anderaon  County 

Howard  House,  1011  N.  Pany  SL,  Palestine. 
93D00072 

UTAH 

Salt  Lake  County 

Smith,  George  Albert.  House.  1302  E.  Yak 
Ave.,  Sah  Lake  Qty,  93000066 

UtahCouBly 

Bank  of  American  Fork,  5  E.  Main  St, 

American  Fork,  93000065 
Norrin^n  fTeme/rtory  Schoo/,  50  N.  CnMor 

St.,  American  Fork,  93000064 

Washingtoa  Comity 

kom.  Samud  and  Elizabeth,  House,  188  S. 

100  West,  Hurricane,  93000063 
Leeds  CCC  Camp  Historic  District.  96  W. 

Mulberry,  Leeds,  93000062 

WISCONSIN 
Dane  County 

Leonard,  William  EUery.  House.  2015  Adau 
St.,  Madison.  93000071 

La  Crosae  County 

Zeisler.  George,  Building,  201  Pearl  SL,  Ls 
Crosse,  93000069 

Outagamie  County 

Geejien,  William  and  Susaim*,  House.  416  N. 
Sidney  St.,  Kimberiy,  93000070 

Walworth  Coonly 

Smith  and  Meadows  Store  Buildings,  2888- 
2890  Main  St.,  East  Troy.  93000067 

Winnebago  County 

Waterman.  S.  H.,  House,  M41  Algoma  Blvd., 

Oshkosh.  93000068 
[FR  Doc.  93-2931  Piled  2-6-93;  8:45  am) 
MUMO  COOC  491«-70-M 


INTERNATIONAL  DEVELOPMENT  AND 
COOPERATION  AGENCY 

Agency  for  tntemational  Developmeiit 

Renewal  of  tt>t  Advisory  CorfMntttet  on 
Voluntary  Foreign  AM 

AGENCY:  AgiBiu:y  for  Intematiooal 

Development  (AJ D.). 

ACnON:  Renewal  of  advisoiy  committee. 


TtlS 
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n  The  Administrator  of  A.LD. 
has  determined  that  it  is  in  the  piiblic 
interest  to  renew  the  Charter  of  the 
Advisory  Committee  on  Voluntary 
Foreign  Aid.  The  Committee  serves  as  a 
link  between  the  U.S.  Government  and 
private  voluntary  organizations  (PVOs) 
active  in  humanitarian  assistance  and 
development  abroad.  AJ.D.  seeks  the 
Committee's  advice  on  broad  policy- 
related  issues  involving  the  A.I.D./PVO 
relationship;  particularly  those  issues  of 
long-term  importance  to  maintaining  an 
effective  and  mutually  beneficial 
pmrtnership. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Mr.  Michael  KruU.  FHA/PVC/ACVFA. 
room  711,  SA-8,  Agmcy  for 
International  Development,  Washington, 
DC  20523-0804;  (703)  351-0204. 

Dated:  Frimiary  3, 1993. 
JanMiiler, 

Assistant  General  CouuseifoT  Empiayee  and 
Public  Affairs. 

(FR  Doc  93-2990  Filed  2-A-93:  8:45  am] 
MLUNO  COOE  tllS-OV^I 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Dockst  No.  3222^ 

Atlantic  &  Gutf  RaOroiid-OiMfatlon 
Exemption— Albany  Bridge  Co.,  Inc.; 
Exemption 

Gulf  and  Ohio  Railways.  Inc.  (G&OR), 
d/b/a  Atlantic  ft  Gulf  Railroad  (A&GR). 
has  filed  a  verified  notice  under  49  CFR 
1150  subpart  D— Exempt  Transactions 
to  exempt  its  operation  of  a  railroad 
bridge  and  related  track  owned  by 
Albany  Bridge  Company,  Inc.  (ABC). 
The  bridge  (about  3.470  feet  in  length) 
and  related  track  are  located  between 
the  point  of  switch  at  track  chaining 
station  5473-f  20  and  track  chaining 
station  5438^50  in  Albany,  GA.  The 
exemption  became  effective  December 
22. 1992,  and  the  parties  expected  to 
enter  into  an  agreement  on  that  date. 

ABC  acquired  the  involved  properties 
from  South  Carolina  Central  Railroad 
Company.  Inc.,  dA)/a  Georgia  Great 
Southern  Division  (GGS)  in  Finance 
Docket  No.  32207,  Albany  Bridge 
Company.  Inc. — Acquisition  and 
Operation  Exemption — South  Carolina 
Central  Railroad  Company,  Inc.,  dA)/a 
Georgia  Great  Southern  Division  (not 
printed),  served  and  published  in  the 
Federal  Register  (58  FR  4182)  on 
January  13, 1993. 

H.  Peter  and  Linda  C  Claussen, 
noncarrier  individuals,  were  granted  an 
exemption  to  continue  to  control  ABC, 
on  its  becoming  a  carrier,  in  Finance 
Docket  No.  322t)8.  H.  Peter  Claussen 


and  Linda  C  Claussen— Continuance  in 
Control  Exemption — Albany  Bridge 
Company.  Inc.  (not  printed),  served 
Januaiy  27. 1993. 

The  involved  properties  connect  with 
track  already  operated  by  A&GR.'  Before 
selling  them  to  ABC.  GGS  used  the 
properties  to  enter  A&GR's  Albany  rail 
yard  for  interchange.  As  part  of  the  sale 
agreement,  GGS  retained  a  perpetual 
right  to  use  the  properties  for 
interchanging  traffic  with  A&GR  and 
GGS  assigned  to  A&GR  the  agreement 
under  which  CSX  Transportation,  Inc., 
was  granted  trackage  rights  over  the 
involved  properties. 

Any  comments  must  be  filed  with  the 
Commission  and  served  on  Adam  M. 
Mycyk,  Weiner.  Brodsky.  Sidman  & 
Kider.  P.C,  sixite  800, 1350  New  York 
Avenue,  NW.,  Washington.  DC  20005. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ob  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  February  3, 1993. 

By  the  Commission,  David  M.  Kooschnik, 
Director.  Office  of  Proceedings. 
Sidney  L.  Strickland,  Jr., 
Secretaiy. 

IFR  Doc  93-3075  Filed  2-6-93;  8:45  am] 
BtUMG  COOC  7SM-01-M 


[Docket  No.  AB-117  (Sub-No.  6)] 

Elgin,  Joilet  and  Eastern  Railway  Ca— 
At>andonment— WUI  County.  IL; 
Rndings 

The  Commission  has  found  that  the 
public  convenience  and  necessity 
permit  Elgin.  Joliet  and  Eastern  Railway 
Company  to  abandon  its  Rockdale 
Branch,  from  milepost  J  3^.40  at 
Rockdale  Junction  to  milepost  J  9.92  at 
Rockdale,  a  distance  of  6.52  miles  in 
Will  County,  IL.  The  certificate  will  be 
issued  30  cLBys  after  this  publication 
unless  the  Commission  also  finds  that: 
(1)  A  financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  rail 
service  to  continue;  and  (2)  it  is  likely 
that  the  assistance  would  fully 
compensate  the  railroad. 

Requests  for  public  use  conditions 
must  be  filed  with  the  Commission  and 


*  GaOR,  undo-  (h«  trade  name  Mississippi  Deha 
lUilraad.  leases  and  operate*  a  50-mile  rail  line 
between  Swan  Lake  and  Lula.  MS.  G*OR.  under  the 
ASCR  trade  name,  operates  about  36  miles  of  rail 
line  between  Thomasville  and  Camilla.  GA,  as  vcell 
as  about  41  miles  of  rail  line  leased  by  G*OK 
running  north  from  Camilla  to  Albany,  and  then 
east  to  Sylvester.  GA. 


the  applicant  within  10  days  after 
pubUcation. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and 
applicants  no  later  than  10  days  from 
the  publication  of  this  Notice.  The 
following  notation  shall  be  typed  in 
bold  fece  on  the  lower  left-hand  comer 
of  the  envelope  containing  the  offer 
"Section  of  Legal  Counsel.  AB-OFA." 
Any  offer  previously  made  must  be 
remade  within  this  lO^ay  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27.  Requests  for  public 
use  conditions  must  conform  with  49 
CFR  1152.28(a)(2).  Decided:  February  2. 
1993. 

By  the  Commission,  Chainnaa  Philbin, 
Vice  Chairman  Simmons,  CommissioneTS 
Phillips,  McDonald,  and  Walden. 
Sidney  L.  Strickland,  Jr., 
Secretary. 

[FR  Doc.  93-3076  Filed  2-»-93;  8:4S  am] 
BKUNO  COM  7ns-ev-M 


DEPARTMENT  OF  JUSTICE 

City  of  New  Alt»any,  IN;  Notice  of 
Lodging  of  Proposed  Consent  Decree 
Pursuant  to  the  dean  Water  Act 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  and 
State  of  Indiana  v.  City  of  New  Albany. 
Indiana.  Qvil  Action  No.  90-46-C  (SJ3, 
Ind.),  is  available  to  the  pubUc  for 
review  and  comment.  The  proposed 
consent  decree  resolves  litigation  in  this 
matter  with  respect  to  the  alleged 
violations  by  the  City  of  New  Albany. 
Indiana  ("New  Albany")  of  effluent 
limitations  in  its  National  Pollutant 
Discharge  Elimination  System 
("NPDES")  permit;  of  New  Albany's 
pretreatment  program;  of  the  Clean 
Water  Act,  33  U.S.C.  1251  et  seq.;  and 
of  an  Administrative  Order  that  the 
United  States  Environmental  IVotection 
Agency  issued  to  New  Albany  in  1988 
concerning  such  violations,  The  NPDES 
permit  was  issued  pursuant  to  uie  Clean 
Water  Act,  33  U.S.C.  1342,  in 
connection  with  operations  at  the 
municipal  wastewater  treatment  facility 
("POTW")  in  New  Albany,  Lidiana. 

The  decree  has  been  lodged  with  the 
United  States  District  Court  for  the 
Southern  District  of  Indiana,  Ohio, 
Southern  Division.  It  sets  forth  two 
"Phases"  of  compliance  and  remedial 
programs  that  Albany  must  follow.  So 
that  New  Albany  complies  with  effluent 
limits  and  other  aspecls  of  its  NPDES 
permit  and  the  Act,  injunctive  relief 
required  under  the  proposed  decree 
includes  planning,  construction  and 
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operation  of  a  modified  and  expanded 
POTW;  immediate  sludge  management 
measures;  control  of  bypassing  and 
overflows  in  connection  with  the 
POTW;  sewer  rehabilitation  work;  and 
comprehensive  implementation  of  an 
approved  pretreatment  program. 

The  decree  also  provides  that  New 
Albany  shall  pay  a  civil  penalty  of 
$175,000,  plus  interest,  in  installments 
to  the  United  States  Treasury  (in  the 
base  amount  of  $140,000)  and  the 
Indiana  Department  of  Environmental 
Management  (in  the  base  amount  of 
$35,000). 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
decree  for  30  days  from  the  date  of  this 
Notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530,  and  should  refer 
to  United  States  and  State  of  Indiana  v. 
City  of  New  Albany,  Indiana,  D.J.  Ref. 
No.  90-5-1-1-3884.  The  decree  may  be 
examined  without  charge  at  the  office  of 
the  United  States  Attorney  for  the 
Southern  District  of  Indiana,  Qvii 
Division  at  220  United  States 
Courthouse,  Columbus,  Ohio  43215;  at 
the  Region  V  Office  of  the 
Environmental  Protection  Agency,  230 
South  Dearborn  Street,  Chicago,  Illinois 
60604;  and  at  the  Environmental 
Enforcement  Section  Document  Center, 
1333  F  Street,  NW.,  suite  600, 
Washington,  DC  20004  (Telephone: 
(202)  34  7-7829 J.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Document 
Center.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $9.00 
(25  cents  per  page  reproduction  costs) 
payable  to  "Consent  E)ecree  Library." 
John  C  Cruden, 

Chief.  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
IFR  Doc.  93-2870  Filed  2-8-93;  8:45  araj 

BtUJNG  CODE  44tO-01-M 


Ohio  Utilities  Co.;  Notice  of  Lodging  of 
Consent  Decree  Pursuant  to  the  Clean 
Water  Act 

In  aocordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Ohio  Utilities 
Company,  Civil  Action  No.  2-91-813 
(S.D.  Ohio)  was  lodged  on  January  15, 
1993  with  the  United  States  District 
Court  for  the  Southern  District  of  Ohio. 
The  decree  resolves  claims  against 
Citizens  Utilities  Company  of  Ohio, 
formerly  known  as  Ohio  Utilities 
Company,  under  sections  309(b)  and 
309(d)  of  the  Clean  Water  Act,  42  U.S.C. 


1319  (b)  and  (d).  based  on  violations  of 
defendant's  National  Pollutant 
Discharge  Elimination  System 
C'NPDES")  permits  for  its  BlackRck 
Estates  wastewater  treatment  plant  in 
Franklin  County,  Ohio.  The  proposed 
decree  requires  defendant  to  operate 
and  maintain  the  Blacklick  plant  to 
ensure  compliance  with  its  current 
NPDES  permit,  the  Gean  Water  Act.  33 
U.S.C.  1251  et  seq.,  and  all  regulations 
promulgated  thereunder,  to  conduct  an 
infiltration  and  inflow  analysis  and 
sewer  system  evaluation  survey  report 
(the  "I/I  Report")  on  the  collecting 
sewer  system  for  the  area  served  by  the 
Blacklick  plant;  to  implement  the 
remedial  measures  identified  by  the  I/I 
Report  and  approved  by  EPA  to  correct 
the  effects  of  any  excess  infiltration  and 
inflow  on  the  operation  of  Bladilick; 
and  to  pay  a  civil  penalty  in  the  amount 
of  $400,000. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Acting  Assistant 
Attorney  General,  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States^/.  Ohio 
Utilities  Company,  D.J.  reference  #90-5- 
1-1-3689. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Southern  District 
of  Ohio,  280  North  High  SU-eet,  4th 
Floor,  Columbus,  Ohio  43215;  the 
Region  V  Office  of  the  Environmental 
Protection  Agency.  77  West  Jackson 
Boulevard,  Qiicago,  Illinois;  and  at  the 
Consent  Decree  Library,  601 
Pennsylvania  Avenue  Building,  NW., 
Washington,  DC  20004,  202-347-2072. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $6.25  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 
John  C  Cruden, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Besources  Division. 
IFR  Doc  93-2871  Filed  2-8-93;  8:45  am)* 

BIUJNO  COOC  4410-»t-H 


Drug  Enforcement  Administration 

Importer  of  Controlled  Substances; 
Registration 

By  Notice  dated  April  27, 1992,  and 
published  in  the  Federal  Register  on 
May  1,  1992,  (57  FR  18907),  Bridgeway 
Trading  Corporation,  7401  Metro  Blvd., 


suite  480,  Minneapolis,  Minnesota 
55439,  made  application  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of  Marihuana 
(7360),  a  basic  class  of  controlled 
substance  listed  in  Schedule  I. 

No  request  for  a  hearing  has  been 
received.  Therefore,  pursuant  to  section 
1008(a)  of  the  Controlled  Substances 
Import  and  Export  Act  and  in 
accordance  with  title  21 ,  Code  of 
Federal  Regulations  1311.42,  the  above 
firm  is  granted  registration  as  an 
importer  of  the  basic  class  of  controlled 
substance  listed  above. 

Dated:  January  28, 1993 
GenelLIUkUp. 

Deputy  Assistant  Administrator,  Offtce  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

IFR  Doc.  93-3001  Filed  2-8-93;  8:45  am) 
BtLUNO  CODE  4410-M-lt 


Manufacturer  of  Controlled 
Substances;  Application 

Pursuant  to  %  1301.43(a)  of  title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  May  19, 1992, 
Dupont  Pharmaceuticals,  the  Dupont 
Merck,  Pharmaceutical  Company,  1000 
Stewart  Avenue,  Garden  Qty,  New  Ymk 
11530,  made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Dnig 


Codeine  (9050) ^ 

OxyaxJone  (9143)  .._ 

Hydfocodone  (9193) 

Thebaine  (9333)  

Oxymoipt**  (9652) 


Scttatf- 


Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  ob}ections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  siiicb  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
bearing  thereon  in  accordance  urith  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Ofiice  of  Diversion  Control,  Drug 
Enforcement  Administration.  United 


7818 


Federal  Register  /  VoL  58.  Na  25  /  Tuesday.  February  9.  1993  /  NoUces 


States  Department  of  Justice. 
Washington.  DC  20S37.  Attention:  KA 
Federal  Register  Representative  {CCR), 
and  must  be  filed  do  later  than  30  days 
from  publication. 

Dated:  January  28. 1993. 
Gene  R.  Haidip. 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Contiol,  Drug  Enforcement 
Administration. 
IFR  Doc  93-3002  Piled  2-ft-93;  8:45  ami 

BRAJNQ  CODE  4410-«»-«i 


Office  of  Justice  Programs;  Bureau  of 
Justice  Statistics 

FY  1993  Statistical  Programs 

AGENCY:  Office  of  Justice  Programs. 
Bureau  of  Justice  Statistics. 
ACTION:  Public  announcement  of  the 
availability  of  the  publication.  Bureau  of 
Justice  Statistics,  Fiscal  Year  1993 
Statistical  Programs. 

SUMMARY:  The  Bureau  of  Justice 
Statistics  (BJS)  is  publishing  this  Notice 
of  the  availability  of  its  publication. 
Bureau  of  Justice  Statistics.  Fiscal  Year 
1993  Statistical  Programs.  This 
publication  provides  summary 
descriptions  for  Bureau  of  Justice 
Statistics  FY  1993  ongoing  programs 
conducted  in-house  with  data  collection 
activities  performed  by  the  Bureau  of 
the  Census  and  other  organizations. 
Additionally,  the  dociunent  includes 
detailed  descriptions  of  two  FY  1993 
programs  for  which  applications  may  be 
made:  the  State  Statistical  Analysis 
Centers  and  Information  Network 
program  and  the  BJS  Visiting  Research 
Fellowship  program.  Application  and 
administrative  information  relating  to 
application  content,  required 
certifications,  and  financial,  civil  rights, 
and  audit  requirements  for  these  two 
programs  is  included  within  the 
publication. 

DATES:  All  proposals  responding  to  the 
programs  included  in  the  publication. 
Fiscal  Year  1993  Statistical  Programs, 
must  be  postmarked  by  the  specific  due 
dates  indicated  in  this  publication. 


AOORESSES:  Bureau  of  Justice  Statistics. 
Room  1142. 633  Indiana  Avenue,  N.W.. 
Washington.  DC  20531. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Maureen  A.  Henneberg.  Fiscal  and 
Management  Unit.  Bureau  of  Justice 
Statistics,  at  the  above  address. 
Telephone:  (202)  616-3282.  To  obtain 
this  publication,  contact  the  Bureau  of 
Justice  Statistics  Clearinghouse  toll-free 
number  at  1-800-732-3277.  or  write  to 
the  National  Criminal  Justice  Reference 
Service  (NCJRS).  Box  6000.  Rockville. 
MD  20850. 

SUPPI^MENTARY  MtfORMATION:  The 
following  supplementary  information  is 
provided: 

The  Bureau  of  Justice  Statistics 
announces  the  following  two  programs 
for  which  appUcations  may  be  made: 
The  State  Statistical  Analysis  Centers 
and  Information  Network  program  and 
the  BJS  Visiting  Research  Fellowship 
program.  The  State  Statistical  Analysis 
Center  program  has  a  single  eligible 
applicant  agency  within  each  State.  The 
State  Statistical  Analysis  Centers  are  the 
eligible  award  recipients.  In  most  cases, 
the  recipient  of  the  BJS  Visiting 
Research  Fellowship  should  hold  an 
advanced  degree  in  statistics  or  one  of 
the  social  sciences  or  related 
disciplines,  and/or  have  relevant  and 
substantial  experience  in  justice-related 
issues,  the  application  of  quantitative 
research  techniques,  and  report  writing. 
La%irreace  A.  Gieenfield, 
Acting  Director 
IFR  Doc.  93-3013  Filed  2-8-93;  8:45  am) 

BILUNC  COOe  4410-1«-l> 


DEPARTMENT  OF  LABOR 

Employment  and  TrairUng 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 


notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act.  /- 

The  purpose  of  each  of  the  / 

investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II. 
chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  19. 1993. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  19. 1993. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor.  200  Constitution  Avenue,  NW.. 
Washington.  DC  20210. 

Signed  at  Washington,  DC  this  25th  day  of 
January.  1993. 
Violet  Thompson, 

Deputy  Director.  Office  of  Trade  Adjustment 
Assistance. 


APPENDIX 


PeWlonef  (unioiVw>ortMri^Wm« 


Vassar  Rbercoateng  &  Molulizing  (AIW)  ... 

Amerada  Hess  Co«p.  («rtus) „, 

Andraws  Savings  and  Loan  Ahoc  (wkis) 

Baker  Hughes/tCO.  Inc.  (co) 

Big  Ya<*  (ACTWU) 

Mayronne  0<«ng  Mud  &  Ctmnical  (wtut) . 

Mayrome  Co.  (The)  (wtcr^  

TeUey,  Inc.  <J8T) „ „_ 

SlJoseph  LaMher  Goods  (LQPN) 
B  &  E  Manulacturing  <wtas) 


Location 


Vassar.  Ml 

Tuts*.  OK „.. 

Afldraws.TX 

Houston,  TX — 

Tyrone.  PA — 

Harvey.  LA 

Harvey,  LA — 

Mon«s  Plains.  NJ  .. 

QkMersvee,  NY 

emvon  Wert.  MO 


Dale  re- 
ceived 


01/2S/93 
01/2  V93 

01/25«3 
01/25«3 
01/25/93 
01/25«3 
01/25«3 
01/2V93 
01/2V93 


Datedpetl- 
lion 


01/01/93 
01/15/93 
01/15/93 
01/12/93 
10/19/92 
01/05/93 
01A)5/93 
01/14«3 
01/20m 
0V11/t3 


PeUdonNo. 


28.235 
28.236 
28,237 
28,236 
28.239 
28,240 
28,241 
28.242 
28.243 
28>44 


Aitldas  produced 


Auto  Interior  Trim. 

CnKle  Oil.  Natural  Qas  &  Liquids. 

Savtng  &  Loan  Services. 

Pipe  Coaling,  tnspectkm. 

Men's  Jeans. 

Oil  DdMng  Contractor. 

OH  DriHng  Contractor. 

Tea. 

(.eather  WuMs. 

T-SMtS. 
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rwWmJtfm  \unionnMun(0i  w  w  iivp 


Mmm^IVM.  Amm(MC0  Otv.  <OCAM)  — 

&iK>  Bay  Minerals  Road  (co)  „... 

Aradeilio  Pstratoum  Coip.  (wkrs)  ..„ 

A.E.  Ericttson  Enteiprises,  Inc.  (iMkm) .... 

TaxaooOICo.  (EOtU)  

Dana  Corp,  Spicer  Transmtesion  (UAW) 

Ganaral  Dynamics  (wkn) 

Jadde's  QuaUty  Catertng  (00) 

Southern  Mechanical  (wkr»)  ..„.„... 

Watcham,  Inc  (wkrs) 

Grace  OMshora  Co.  (co) 

Grace  OMshora  Co.  (co) 

Grace  Oftehore  Co.  (co) 

Texaco,  »nc  ,  (EPTD)  (wkrs) 

Maxkn  Englnears,  Ina  (triers) 


LocaMon 


Omard.  CA 

Republic.  WA 

Oklahoma  City,  OK . 

Rentorj,  WA 

Velma.OK 

Toledo,  OH  


Starting  Helghti.  Ml  — 
Oram,  UT 

Frankston.  TX 

Ginette,  WY 

NewOrteane,LA 

Houma,  LA 

New  Iberia.  LA  _ 

Houston,  TX 

Oallaa,  TX 


Dateia- 
carved 


01/25/93 
01/2S«3 
0\/2Sf93 
01/25/03 
01AS/93 
01/2S«3 
01/2S/B3 
01/2S/B3 
01/25/93 
01/2S/B3 
01/25/93 
01/25/93 
0M2S/93 
01/2&93 
01/25/93 


Date  o(  peti- 
tion 


J- 


01/1  S«3 
01/11/93 
01/1(y93 
12/23W 
01/11/93 
01/12/93 
01/M/93 
01/13/93 

01/19/93 
01/1 5«3 
01/15/93 
01/15/93 
01/12/93 
01/1(y93 


28,245 
28.246 
28,247 
28,248 
28.24S 
28.250 
28251 
28,252 
28.253 
28,254 
28,255 
28.256 
28.257 
28.258 
2S.259 


ArMaa  produced 


Aeroapaoe  ComportarMa. 

Gold  Ora  and  S«««r  By-Pioduds. 

OHandOaa. 

Cedv  Shakaa  and  SMngtaa. 

CiudaOL 

Truck  TtanamlHtorw. 

Mlal  BoOe  TMikt. 

Catering  Servtoaa. 

mduatrM  EqulpmaiC 

OHMdCttamkala. 

OlwidGaa. 

OHwidGaa. 

OflandGaa. 

OIL  Qaa.  and  8^4>roducis. 


(ni  Doc  93-3086  Piled  2-8-93;  6:45  amj 

BtUMQ  CODE  ««•-«>-« 


Notice  of  Attestations  RIed  by 
Facilities  Using  Nonimmigrant  Aliens 
as  Registered  Nurses 

AGENCY:  Employment  and  Training 
Administration,  Labor. 
ACnON:  Notice. 

SUMMARY:  The  Department  of  Labor 
(DOL)  is  publishing,  for  public 
information,  a  list  of  the  following 
health  care  facilities  which  plan  on 
employing  nonimmigrant  alien  nurses. 
These  organizations  have  attestations  on 
file  with  IX)L  for  that  purpose. 
ADDRESSES:  Anyone  interested  in 
inspecting  or  reviewing  the  employer's 
attestation  may  do  so  at  the  employer's 
place  of  business. 

Attestations  and  short  supporting 
explanatory  statements  are  also 
available  for  inspection  in  the 
Immigiation  Nursing  Relief  Act  Public  '^ 
Disclosure  Room,  U.S.  Employment 
Service,  Employment  and  Training 
Administration,  Department  of  Labor, 
Room  N4456, 200  Constitution  Avenue. 
NW..  Washington,  DC  20210. 

Any  complaints  regarding  a  particular 
attestation  or  a  facility's  activities  under 
that  attestation,  shall  be  filed  with  a 
local  o^ce  of  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration,  U.S.  Department  of 
Labor.  The  address  of  such  offices  are 
found  in  many  local  telephone 
directories,  or  may  be  obtained  by 


writing  to  the  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
Department  of  Labor.  rt>om  S3502,  200 
Constitution  Avenue,  NW..  Washington. 
DC  20210. 
FOR  FURTHER  MFORMATION  CONTACT: 

Regarding  the  Attestation  Process: 
Chief,  Division  of  Foreign  Labor 
Certifications,  U.S.  Employment 
Service.  Telephone:  202-21&-5263  (this 
is  not  a  toll-free  number). 

Regarding  the  (!k)mplaint  Process: 
Questions  regarding  the  complaint 
process  for  the  H-IA  nurse  attestation 
program  shall  be  made  to  the  Chief, 
Farm  Labor  Program,  Wage  and  Hour 
Division.  Telephone:  202-219-7605 
(this  is  not  a  toll-free  number). 
SUPPI.EMENTARY  INFORMATION:  The 
Immigration  and  Nationality  Act 
requires  that  a  health  care  facility 
seeking  to  use  nonimmigrant  aliens  as 
registered  nurses  first  attest  to  the 
Department  of  Labor  (DOL)  that  it  is 
taking  significant  steps  to  develop, 
recruit  and  retain  United  States  (U.S.) 
workers  in  the  nursing  profession.  The 
law  also  requires  that  these  foreign 
nurses  will  not  adversely  affect  U.S. 
niu^es  and  that  the  foreign  niu-ses  will 
be  treated  fairly.  The  facility's 
attestation  must  be  on  file  with  DOL 
before  the  Immigration  and 
Natiualization  Service  will  consider  the 
facility's  H-lA  visa  petitions  for 
bringing  nonimmigrant  registered 
nurses  to  the  United  States.  26  U.S.C 
1101(a)(15)(HKi)(a)  and  1181(m).  The 
regulations  implementing  the  nursing 
attestation  program  are  at  20  CFR  part 


655  and  29  CFR  part  504, 55  FR  50500 
(December  6. 1990).  The  Employment 
and  Training  Administration,  pursuant 
to  20  CFR  655.310(c),  is  publishing  the 
following  list  of  facilities  which  have 
submitted  attestations  which  have  been 
accepted  for  filing. 

The  list  of  facilities  is  published  so 
that  U.S.  registered  nurses,  and  other 
persons  and  organizations  can  be  aware 
of  health  care  bcilities  that  have 
requested  foreign  nurses  for  their  sta£b. 
If  U.S.  registered  nurses  or  other  persons 
wish  to  examine  the  attestation  (on 
Form  ETA  9029)  and  the  supporting 
docum«itaiion.  the  facility  is  required 
to  make  the  attestation  and 
documentation  available.  Telephone 
numbers  of  the  facilities'  chief  executive 
officers  slso  are  listed,  to  aid  public 
inquiries.  In  addition,  attestations  and 
supporting  short  explanatory  statements 
(but  not  the  full  supporting 
documentation)  are  available  for 
inspection  at  the  address  for  the 
Employment  and  Training 
Administration  set  forth  in  the 
ADDRESSES  section  of  this  notice. 

If  a  person  wishes  to  file  a  complaint 
regarding  a  particular  attestation  or  a 
facility's  activities  under  that 
attestation,  such  complaint  must  be 
filed  at  the  address  for  the  Wage  and 
Hour  Division  of  the  Employment 
Standards  Administration  set  forth  in 
the  ADDRESSES  section  of  this  notice. 

Signed  at  Washington,  DC,  this  2d  day  of 
February,  1993. 
Kobett  A.  Scha«rfl. 
Director,  United  States  Employmeat  Service. 


Division  of  Foreign  Labor  Certifications  Approved  Attestations 

{01/01/93  to  01/31/K4 


ceo  rtamafedllly  nama/addraes 


Mr.  MaShaw  Luger.  Kival  Care  Center.  3020  North  36th  Skaet.  PtioertK,  85016. 602-956-31 10 

St.  St  Joan  WWtert.  Camndetet  Health  Care  Corp..  Tucaon.  85703. 602-721-3826 

Mr.  Johp  V.  Fanton,  Brolman  Medical  Center,  2838  Oelmas  Tenanoa,  Culvar  City.  90232. 213-636-7000 


AZ. 
AZ. 

CA 


01/2S«3 
01AW93 


7820 
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{01/01/93  to  01/31/93] 


CEO  namaTactUy  name/address 


Mark  A.  Mayers.  AMI  Garden  Grove  Hospital  and  Medical  Oner.  Garden  Grove,  92643.  714-537-5160 

Mr  Mk:ttaei  Kerr,  Lafcewood  Regl  Med.  Cu.,  3700  E.  Soutt>  Street.  Lakewood,  90712,  310-531-2550  ~. 

Ar«wny  Glenn  Padaim.  Briar  Oak  Terrace  Care  Cemer.  S1 S4  Sunset  Blvd..  Loe  Angeles,  90027,  213-663-3951 
Mr.  Russell  SJrorrOerg.  Centmela  HospHai  Med.  Ctr ,  555  Eas!  Hardy  Sireel.  mglewood,  90307.  213-419-3624  „ 

Mr.  Baee  Perry,  Fresno  Conwnurtly  HoapHai  and  MedtoaJ  Center,  Fresno.  93701,  209-442-6000  

Mr.  Frank  Pugksl,  Merrthe*  Mernorlal  Hosp.,  25C0  Alhambra  Avenue,  Martinez,  94553,  510-370-5130 _. 

Mr  Aben  C.  Mour,  Etser^KXW  Medical  Cw  ,  39000  Bob  Hope  Dr.,  Ranctw  Mirage,  92270,  619-340-3911  

Ra^  a  Polock,  The  Ra»^  Inat  at  Santa  Ba>tMra.  Sania  Baitara,  93110.  805-68^-7140  , 

Mr.  DavW  Frtedman,  BroadMy  Manor  Conval.  Hosp.,  605  W  Broadway,  GierxJale,  91204,  B1S-246-7174 

Mr  Bruce  Perry,  Siena  Cortwrxjnljy  Hospital,  2025  E.  Dakoia,  Fiesno,  93T26.  209-221-6600  

Mr,  Bruce  Psrry  Cwvls  Communty  Hosprtal,  2755  HerrxJon.  C»o\'»s,  93612,  209-323-4000 

Mr.  ShekJon  S.  K>ng.  Cadars-Siroi  Med.  Ctr.,  8700  Bevofiy  B»vd  .  Los  Anpeles.  90048.  310-855-6000  .... 

Mr.  C.  Lany  Can,  Bakerslietd  Mem.  Hosp..  420  34tri  Street,  Bakerv'taid,  83301.  805-327-1792 _ 

Mr.  Brian  Hrter^prdt.  Coainga  Hefll  Med.  Or..  1191  Phetps  Avenue,  Coa»figa,  93210,  209-935-6400  .. 

Mr  Joel  BergenleW,  Century  City  Hospital,  2070  Century  Park  East.  Los  An^oles.  90067.  310-201-€660 

Mr.  Edward  Rentord,  Maw  Lutfter  King  MJDre*i  Medical  Cu..  Los  Angeles,  900i,a.  213-603-5201  

Mr.  Jerry  Bocfcinj^iam  U  ri  Southern  Cai«om.a  Mad,  1200  North  Stale  S>>eet,  Los  Angeles,  90033. 213-240-8123 

Mr.  Chiia  DtCtoco.  Dodois  Medteal  C;r.,  1441  Fiorxla  Avenue,  Modesto,  95350,  209-58-1211  

Ftobert  Trautnwn.  Calaiioo  HoapHal.  oto  I.Mertx>ntUwital  Nu'S-ng  Svcs  ,  San  Dtego,  92154.  (619)  357-1191  

Mr.  John  P.  Yeroe.  Nurse  Scoice  Health  Care  Services,  inc..  Denver,  80209.  303-394-2900 

Mr.  Garrel  MuHaney.  Fairf>etd  H^Ss  Hospital,  Box  5525.  Newtowm.  06470.  203-426-2531  

Mf.  Joseph  A  Zitccagrmo.  Ya*  Mew  Haven  Hospital,  20  York  Street,  Ne*  Haven,  065O4,  203-785-2414 „ 

Mr.  Kevin  E.  Lofton,  Howard  University  Hosp  ,  2041  Georgia  Avenue.  N  W  ,  Washington,  20060.  202-665-1521  .. 

NAT  West,  Boca  Raton  Convnurxty  Hosp<ial,  80C  Meadows  Road,  Boca  Ration,  33486,  407-395-7100  

Mr  Jesse  Dunwoody,  Scutr«»o«it  Manor,  Med.  income  Properties,  1,  Ltd.,  Miami  Beach,  33139.  305-672-1771  

Mr.  Ralph  L  S'.acey,  HiverSKje  Care  Center.  Sacey  Health  Care  Ctrs..  Inc.,  Miami,  33128,  305-326-1236  

Stephen  Suiherkn,  Humhosco,  Inc  ,  t/a  Hmnana  Hosp<tal«'Northside,  St.  Petersburg.  33709.  813-521-5073 „ 

Mf.  Kervieth  W.  Thompson.  BrooksvUle  Regl  Hospital.  55  Ponce  de  Leon  Blvd..  Brooksviie.  34605,  904-644-6150 

Mr.  Martvi  E.  Casper,  GreynoWs  Park  Manor.  Inc..  17400  West  Dude  Highway,  North  Miami  Beach,  33160.  305-944-2361 
Mr.  Rene  Zarala.  TGC  Home  HealtfV/Potycare  Division.  Wlr.iar  Haven,  Winter  Haven.  FL.  33830.  813-683-6574 

Ms.  Sheny  Bnjnner.  Bon  Secours  Hosp  -Vuia  Marta  Nag.  Ctr,  North  Miami,  33161,  305-891-8850  

Mr.  Ra^  R.  Aieman.  Vk:tona  Hospltai  PartnersNp,  955  N.W.  TNrd  Street.  Miami,  33128.  305-545-8050 

Mr.  D.  Wayne  Bracktm,  SMH  Homestead  Hospital.  160  NW  13  Street.  Homestead,  33030,  305-248-3232 

Mr.  Thomas  GItoert,  Shaltowfoid  Hospltai,  4575  N.  ShaHowford  Rd.  DonvKOOdy.  30338.  404-454-2028 -.._ 

Mr.  Kenneth  C.  Owens,  Green  Acres  Care.  Beverly  Enterprises.  Inc..  Goodtog,  83330,  206-696-3914  

Denton  C.  John,  O.D.S..  OneUa  County  Hospital,  150  North  200  West.  Malad  City.  83252,  208-766-2231 

Mr.  Kervielh  C.  Owens.  Skylne  Health  Care,  Beverty  Er>ierpnse8,  Inc.,  Pocalelto,  83201,  206-696-3914 

Mr.  Kenneth  C.  Owens,  Maigk:  VaSey  Manor.  Beverly  Er^erprises,  Inc.,  Wendell,  83335,  206-696-3914 

Mr.  Kenneth  C.  Owens,  Payette  Lake  Care,  Beverty  Enterprises,  Inc.,  McCall,  83636,  206-696-3914 

Mr.  Kenneth  C.  Owens,  HanaTs  Nursing,  Beverty  Entetprtses,  Inc.,  BuN,  83316,  206-696-3914  

Ms.  Robin  McElroy.  The  Uncdn  Home.  Inc..  150  N.  27th  St..  BeBevlia,  62223,  618-235-6600 

Mr  Hugh  Canaday.  Morgan  View  Terrace,  Lkt.  1024  W.  Walnut,  Jacksonville,  62650,  217-245-5175 

Mr.  Hennan  Frey,  Bumham  Terrace,  Ltd.,  14500  S.  Manistee,  Bumham,  60633,  708-862-1260 

Ms.  Sandra  Berger.  YoikiJale  Healthcare  Centre.  Ltd..  RockJord,  61103,  815-964-4611  „ — , 

Ms.  Shirley  Dor«,  Evergreen  Nursing  and  Convalescent  Centre,  Efllngham.  62401.  217-347-7121  -. 

Mr.  Be(v> Greenspan.  Mt  Sinai  Hosp  Med.  Cu.  15th  at  Caiitomia  Avenue.  Chicago.  60608.  312-650-6653 

Ms.  Denlse  Manin  Community  Care  CU  .  Inc..  4314  S.  Wabash  Ave..  Chicago.  60653.  312-538-8300 


State 


Mr.  Howard  L  Wengrow.  AS  Amencan  Nursing  Home.  5448  N.  Broadway,  Chicago,  60640,  312-334-2224  „. 

Mr.  Howard  L  Wengrow,  Nckory  Nursing  PavHton,  Inc.,  9246  S.  Roberts  Rd  ,  Hk*ory  HiOs,  60457,  708-596-4040 

Ms.  Kathleen  Stumpe.  St  Martha  Manor.  4621  North  Racine  Avenue.  Chicago.  60640.  312-784-2300 „ „ 

Mr.  Charles  Sturrpl.  Sacred  Heart  Home.  1650  South  Afcany  Avenue.  Chicago.  60623,  312-277-6868 

Mr.  Marvin  Mermelslein,  PartOane  Nursing  Certre,  9125  Sooth  Pulaski,  Evergreen  Pk.,  60642,  706-425-3400  ~ 

Mr  Jeltrey  Wet«ler.  Xibour  Hearth  Cane  Cir ,  1512  W.  Estes.  Chicago.  60626.  312-465-7751  _ 

Robert  L.  Johnson.  Appalachian  Regior^  Heakhcare.  PC  Box  8066;  1220  Harrodsburg  Road,  Lexington,  40533,  606-281-2440 

Mr.  Frank  Butler.  U.  o<  Kentucky  Hospital,  800  Hose  Street.  Lexington.  40536,  606-233-5000  „ 

Mr.  Robert  L  Johnson,  ARH  Regional  Med.  Ctr.,  Appalachian  RegT  Healthcare,  Inc..  Hazard,  41701.  606-281-2440 

Mr.  Pal  Holland,  Brttthaven  o«  LootevSe.  9600  Lambome  Btvd.,  Loutev«e.  40272.  602-935-0935 , 

Davk)  F.  Fine.  Admru  d  t»  Tulane  Education  DBA  as  Tv/la.->e  Univ.  Med.  Ctr.  Hospital,  New  Orleans,  70112,  504-568-5471 

James  Brexier.  Baton  Rouge  General  Medk:al  Ctr..  3600  Ftonda  Blvd..  Baton  Rouge.  70821.  604-387-7660 

Mr.  Robert  C.  Davklge.  Our  Lady  ol  the  Lake  Hospital.  Inc..  Baton  Rouge,  70806,  604-765-8803 

Paul  A.  Marks,  Men^xlal  Sloan-Kenering  Cancer,  1275  York  Avenue,  New  York,  10021.  212-63^-3952  

Mr.  Thomas  O.  Doherty.  NYCHH  Corp.— Oucc-*  Hoepltal,  Immigratton  Unit.  New  York.  10013,  212-566-7322 

Mr.  Willtem  F.  Lane,  Holy  Family  Hospital.  70  East  Street,  Meihuen.  01844.  508-687-0151  

Mr.  Lawrence  Beck.  The  Good  Samartan  Hospital  of  Maryland.  Baltimore.  21239.  410-532-8000 

Ms.  Kathleen  Boucfard.  Caty  Medtoai  Center.  37  Van  Buren  Road.  Caribou.  04736,  207-496-3111 ^^. 

Ms.  Ronnatte  Cox,  Conval.  CU.  ot  Lee  County,  714  Westover  Drive,  Santord,  27330,  919-775-5404 

Mr.  Glerm  Potter,  Bmthaven  ol  Lodsburg,  Route  3,  Box  8,  Louisburg,  27549,  919-496-7222  

Clara  Kkn,  Irtemelional  Nurses  Regeslry,  3  Van  AHen  Court,  Wayne,  07470.  201-633-8591  

Mr  Lestor  M.  Bomstein.  Newark  Beth  Israel  Med.  CU.,  201  Lyons  Avenue,  Newarti,  07112,  201-926-7000 

Mr.  Scotl  L  Goldberg,  Ml.  Latjrel  Convalescent  Or.,  Church  Road,  Ml  Laurel,  08054.  609-235-7100 . 

Ms.  Patrtda  Radke.  FreehoM  Rehab,  a  Nursing  Ctr,  3419  US  Hwy  9,  Freehokl,  07728,  906-780-0660 » 

Ms.  Fitomena  Acevedo.  DNS  Inc.  01  New  Yorti.  6  E.  45th  Street.  New  York  City,  10017,  212-883-6877  _ 

Slegmundo  Hirsch,  Ph.D.,  RocfcvMe  Nursing  Ctr.,  Inc.,  41  Maine  Avenue,  Rockvtae  Centra,  11570.  516-536-7730  ... 

James  Davis,  /Onstefdarn  Nursing  Home  Corp..  1060  Amsterdam  Avenue.  New  Yorti,  10025,  212-678-2600  

Mr.  Jacob  RemgoU,  Hebrew  Home  tor  the  Aged  at  RNerside/PaHsade  Nur.  Home.  Bronx.  10471.  212-549-8700  ..... 

Mr.  Thomas  G.  Doherty.  BeKevue  HospAaJ-NYC  Health  and  Hosptlals.  New  YorK  10013,  212-566-7322 

John  W.  Rowe.  M.D..  The  Mount  Stnal  Hosp43l,  One  Gustavo  L  Levy  Ptace,  New  Yorti.  10029,  212-241-8875 

Thomas  a  Doherty,  GoWwaler  Hospital,  New  Yortj  City  Health  &  Hospitals  Corp..  New  Yorti,  10013.  212-788-3485 
Mr.  Henry  Otshn.  Astona  General  Hosp..  25-10  30th  Avenue.  Long  Island  City.  11102.  718-932-1000 
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Division  of  Foreign  Labor  Certifications  Approved  Attestations— Continued 

(01/D1/S3to01/31/Kq 


ceo  namaflacHty  nanmfaMnu 


^(^w^n^p 


Mr.  Kenn«(h  C.  Ow««.  Kb«  CNy  GoiwaL  Or,  8«»ef1y  EnietpilM*,  Inc..  TlgaitL  87223,  206-696-3914  . 
Mr.  Kenne<h  C.  Owens,  PoweOhurst  Nmins.  Bavaily  EmsrpnsM,  inc.,  Portland,  97236,  206-696-^14  . 
Mr.  Kenndth  C.  Owens.  CorvaHis  Carp,  Beverly  ErXerpnse&,  Inc.  Corvalia.  87330.  206-696-3914  . 
Mr.  Kenn«9i  C.  Owens.  Hllside  HfligMs.  Beraily  Enterprises.  Inc..  Eugana.  97401. 206-696^14  . 


14  „.- 


Mr.  Kennatt)  C.  Oww«,  T^gard  Care  Caniw.  Beverly  Enterprtses,  Inc..  Tigard.  97224.  208-686-3914 

Mr.  Kennem  C.  Owarw.  Um  Can  Career.  Oewaily  ernerprises.  Inc.,  Atiany,  97321,  206-686-3914  

Mr.  Kenneth  C.  Owens,  Centoiviial  HeaNh  Cai«.  Beverty  Entatprtaaa,  Inc.  Pbilland.  97233. 206-686-8914 

Mr.  Kwvielh  C.  Owens.  Green  Valley  Care  Ctr,  Beverly  Enleiprtaaa,  Inc.  Eugana.  67401. 206-686-3814  . 
Mr.  KennaSi  C.  Owens,  tvorena  Care  Cerrter,  Beverly  Enterprises.  Inc.  Eugene,  07402,  206-696-3814 
Mr.  Kennatfi  C.  Owens.  MounMn  View  Conval..  Beverly  Enterprises.  Inc.  Oregcxi  City.  97045.  206-696-3914 
Mr.  Kenneth  C.  Owens,  Gladstone  Corwalesoent  Beverty  Enterprtses,  Inc..  Gladstone,  87027. 206-696-3914 
Mr.  Kenneth  C  Owerv.  Cedanwood  Care  Center,  Beverly  Enterpriaas,  Inc.  Independence,  97351,  206-686^ 
Mr.  Kenneth  C.  Owens,  CafT>elot  Care  Center,  Beverly  Entarpriaaa,  Inc.  Forest  Grove,  97116, 206-686-3914 

Mr.  Kenneth  C.  Owens,  Capitol  View,  Beverty  Enterprises,  Inc.,  Salem,  87304.  206-686-3814 

Mr.  Kenneth  C.  Owens,  forest  View,  Beverty  Enterprises,  Inc,  Forest  Grove,  97116.  206-686-3914 

Mr.  Kenneth  C.  Owens,  Raleigh  Care  Center,  Beverty  Enterprises,  Inc.  Portland.  97225, 206-696-3814 

Mr.  Kenneth  C.  Owens,  Laurelhurst  Care,  Beverty  Enterprises,  Inc^  Pocfland,  97214.  206-696-3814 ,-,..... 

Mr.  Oani«<  Frost.  Lberty  Nuieins  end  Rehab,  dr..  Alentown,  18104.  214-432-4351  _ 

Mr.  Jarnes  8.  Edwwda.  Med.  U..  at  Soutf)  Canlna.  171  Ashley  Avenue,  Charleston,  29425,  803-782-4582 

Mrs.  Joyce  Foley,  McHany  Medical  College,  1005  D.  fl.  Todd  Blvd.,  Nashville,  37206, 615-327-6628 

Mr.  Marion  T.  PMpot,  Tarmnt  Coui^y  Hoepiial  District,  Fort  Mbr*>,  76104,  617-827-1036 

Mr.  DavW  B.  DMy,  East  Texas  Med.  Ctr. -Tyler,  1000  S.  Beckham,  Tyler,  75701.  903-531-6016 . _ 

Mr.  Thomas  Kennedy.  RoUtng  Plains  Menwrial  Hoap..  Nolan  County  Hosp.  Dtsl.  Sweetwater.  79556,  915-235-1701 

Sister  U.  FaHmd  McCarthy,  St.  Elizabeth  Hospital.  2S30  Calder  Avenue,  Beaumont,  77702.  409-698-7165  

Ron  J.  Anderson,  M.D.,  PariOand  MenxMial  Hospital,  Dallas  County  Hosp.  Dist..  Dallas,  75235. 214-680-6011 «. 

Ms.  Jolyn  West  Schaimwn,  JWS  HeeNh  Coneuttants,  Inc.,  3730  Kirtiy  Drive,  Houston.  77096.  713-522-53S5 

Mr.  Charles  N.  Butts.  East  Texas  Med.  Ctr.— Pittsbuig,  414  Quttman  Street.  Pmsburg,  75686,  903-856-6663 

Mr.  Walter  J.  Omsteen,  AMI  Twelve  Oaks  Hospital,  4200  Portsmouth,  Houston,  77027,  713-623-2500  

Mr.  Gerakj  R.  Brink,  RlversUe  Reg'l.  Med.  Cu.,  500  J.  Clyde  Morris  Blvd  .  Newport  News.  23601 .  604-584-2025 
Mr.  Charles  V.  Rice,  Intematkxwl  Health  Sen/k»s,  5160  Partistone  Dr.,  Svna  140,  ChantiMy.  22021,  703-222-3900  . 

Mr.  Kenneth  C.  Owens,  Benson  Heights,  22410  Benson  Road  SE.,  Kent.  98031,  206-696-3914 

Mr.  Kenneth  C.  Owerw,  Pleasam  Acres,  Beverty  Enterprises,  Inc.,  Everett.  98203,  206-696-3914  

Mr.  KenneVi  C.  Owens.  Palouse  Hills  Conval.  Ctr..  Beverly  Enterprises,  Inc  ,  Pultrr»n.  06163,  206-686-38M 

Mr.  Kenneti  C.  Owens.  Uac  City  Conval.,  Beverty  Enterprises,  Inc.,  Spokane,  99207,  206-696-3914 „. 

Mr.  Kenneth  C.  Owens,  HlUcrest  Convalesced  Beverly  Enterprises,  Inc.,  Pasco,  99301 ,  206-696-3814  

Mr.  Kenneth  C.  Owerw,  Monarch  Care  Center,  Beverty  Enterprises,  Inc.,  Seattle,  98196,  206-696-3814 

Mr. 
Mr. 
Mr. 
Mr. 
Mr. 
Mr. 
Mr. 
Mr 
Mr. 


Kenneth  C.  Owens,  WMIapa  Harbor,  Beverty  Enterprises,  Inc.  Raymond.  96577,  206-686-^3814  - 

Kenneth  C.  Owens,  WUdwood  htealth,  Beverty  Enterpnses,  Inc.  Puyallup,  98371.  206-686-3914 

Kenneth  C.  Owens,  Meadow  Glade  Manor,  Beverty  Enterptlees,  Inc.,  Battle  Ground,  98604.  206-696-3914  .. 

Kenneth  C.  Owens,  Shenrvood  Terrace  Norsmg  Home,  Taoorna,  98444,  206-696-3914 

Kenneth  C.  Owens,  Mansion  House  Cormal.  Ctr.,  Beverly  EnMprisea.  Inc.  Spottane,  93207, 206-686-3814 

Kenneth  C.  Owens,  Rose  Vista,  Beverty  Enterprises,  Inc.,  Vancouver,  96661,  206-696-3914 

Kenneth  C.  Owens,  Wedgewood  Rehab.  Ctr..  Beverty  Enterprtses,  Inc.,  Seattle,  98114,  206-696-3914  ... 

Kenneth  C.  Owens,  Clearview  Manor,  Beverly  Enterprises,  Inc.  Tacoma.  9S404.  206-696-3914 

Kenneth  C.  Owens,  Renton  Terrace,  Beverty  Enterprises,  Inc.,  Renton,  98055,  206-696-3914 


Mr.  Kenneth  C.  Ower»,  Midwey  Manor  ConvaL  Ctr.,  Beverty  Enterprises,  Inc.,  Des  Moines,  98661,  206-696-3914 

Mr.  Kenneth  C.  Owens,  Highland  Terraoe.  P.O.  Box  1148,  Camas,  98607,  206-696-3914 

Mr.  Kenneth  C  Owens,  Pmewood  Terrace,  Beverty  Enterprises,  Inc.,  CoMHe,  991 14,  206-686-3914  

Mr.  Kenneth  C.  Owens,  Othello  Convalescent.  Beverty  Enterprises.  Inc.  OlheUo,  89344,  206-686^3814 

Ms.  Oetjra  Barth,  CaravHIa,  P.O.  Box  75,  Betolt,  63512,  608-365-8877 

Ms.  Jane  C.  Bioit.  Bel  Air  Heefth  Care  Ctr..  8350  W.  Fond  du  1^  Ave..  Milwaukee,  58225,  414-438-4360 
Total  Attestations:  135. 
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BtUJNQ  CODE  4S14-30-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Nobee  93-014] 

Agency  Report  Forms  Under  0MB 
Review 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  agency  report  forms 
under  0MB  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
ch<npter  35],  agencies  are  required  to 


submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public 
that  the  agency  has  made  the 
submission. 

Copies  of  the  proposed  forms,  the 
requests  for  clearance  (S,F.  83's), 
supporting  statements,  instructions, 
transmittal  letters  and  other  docimients 
submitted  to  OMB  for  review,  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  items  listed    < 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OhdB 
Paperwork  Reduction  Project. 
DATES:  Comments  are  requested  by 
March  11, 1993.  If  you  anticipate 
commenting  on  a  form  but  End  that 


time  to  prepare  will  prevent  you  from 
submitting  comments  prompitly,  you 
should  advise  the  C^^  Paperwork 
Reduction  Project  and  the  Agency 
Clearance  Officer  of  your  intent  as  early 
as  possible. 

ADDRESSES:  D.A.  Gerstner.  NASA 
Agency  Clearance  Officer,  Code  JTD,    - 
NASA  Headquarters,  Washington,  DC 
20546;  Office  of  Management  Budget. 
Paperwork  Reduction  Project  (270O- 
xxxx),  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  OONTACr. 
Shirley  C  Peigare,  NASA  Reports 
Officer,  (202)  358-1375. 

Reports 

Tide:  Survey  of  Coaununity  Response  to 
Sonic  Booms 
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OA4B  Number:  None 
Type  of  Request:  New 
Frequency  ofBeport:  One-time  only 
Type  of  Respondent:  Individuals  or 

households,  Farms 
Number  of  Respondents:  1,200 
Responses  Per  Respondent:  13 
Totai  Annual  Responses:  15,600 
Hours  Per  Response:  0.2 
Total  Annual  Burden:  3.120 
Abstract-Need/Uses:  Information  is 
needed  on  the  responses  of  people  to 
sonic  booms  for  the  development  of 
supersonic  jet  transport  aircraft. 
Community  residents  in  rural  areas 
subjected  to  sonic  booms  will  be 
interviewed  concerning  their 
responses  to  these  forms. 

Dated:  February  1, 1993. 
D.A.  Gentaar, 

Chief,  IRM  Polky  and  Acquisition 
Management  Office. 
IFR  Doc  93-3057  Piled  2-«-93-.  8  45  am] 

MUMO  COM  7S1»-»t-H 


{Notice  93-013) 

NASA  Advisory  Council  Task  Force  on 
Benchmarking  of  U.S.  Aeronautical 
Facilities;  Meeting 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACnON:  Notice  of  meeting  cancellation. 

"FEDERAL  REGtSTElT  CITATION  OF 
PREVIOUS  ANNOUNCEUENT:  58  FR  5034, 
Notice  Number  93-001,  January  19. 
1993. 

PR£VKXiSi.Y  ANNOUNCED  DATES  OF 
MEETING:  February  9, 1993,  8  a.m.  to  4:30 
p.m.  Meeting  has  been  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Wayne  McKinney,  National  Aeronautics 
and  Space  Administration,  Langiey 
Research  Center,  Hampton,  VA  23665, 
804/864-8686. 

Dated:  Feliruary  2, 1993. 
hthaW.GaO; 

Advisory  Committee  Kfanogement  Officer, 
National  Aeronautics  and  Space 
Administration. 

IFR  Doc  93-3056  Filed  2-«-93:  8:45  am] 

■lUMGCOOC  791»-0V-M 

[Notice  93-011] 

NASA  Advisory  Council,  Space 
Science  and  Applications  Advisory 
Subcommittee.  Space  Physics 
Subcommittee;  Meeting 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  meeting  change. 

"FEDERAL  REG6TER"  CITATION  Of 
PREVIOUS  ANNOUNCEMENT:  58  FR  5762, 


Notice  Number  93-003,  January  22, 
1993. 

PREVIOUSLY  ANNOUNCED  DATES  AND 
ADDRESSES  OF  MEETMO:  February  11. 
1993, 8  8.m.  to  5  p.m.;  and  February  12, 
1993, 8  a.m.  to  5  p.m.;  National 
Aeronautics  and  Space  Administration, 
room  MIC-5.  300  E  Street.  SW.. 
Washington.  DC  20546. 
CHANGES  IN  THE  MEETING:  The  meeting 
dates  have  been  changed  to  February  25, 
1993, 8  a.m.  to  5  p.m.;  and  February  26, 
1993. 8  a.m.  to  5  p.m.  The  meeting 
location  has  been  changed  to  National 
Aeronautics  and  Space  Administration, 
room  MlG-7.  300  E  Street,  SW.. 
Washington.  DC  20546. 

FOR  FURTHER  MFORMATION  CONTACT: 
Dr.  George  L.  Withbroe.  Code  SS. 
National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546, 
202/358-1544. 

Dated:  Frt>ruary  1, 1993. 
lohaW.Gaff. 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

IFR  Doc  93-3051  Filed  2-8-93;  8:45  am] 

BIUMGCOOC  7St»-0t-4l 


INotice  93-012] 

NASA  Advisory  Council,  Space 
Science  and  Applications  Advisory 
Committee,  Space  Station  Science  and 
Applications  Advisory  Subconunlttee; 
Meeting 

AGENCY:  Natlbnal  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUIMIARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92—463,  the  National  Aeronautics  and 
Space  Administration  announces  a 
meeting  of  the  NASA  Advisory  Council, 
Space  Science  and  Applications 
Advisory  Committee.  Space  Station 
Science  and  Applications  Advisory 
Subcommittee  (SSSAAS). 
DATES:  February  23. 1993.  8  a.m.  to  9:30 
p.m.;  February  24, 1993,  8  a.m.  to  5 
p.m.;  and  February  25. 1993,  8  a.m.  to 
noon. 

ADDRESSES:  The  Holiday  Inn  NASA. 
1300  NASA  Road  1.  Houston.  TX  77058. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Edmond  M.  Reeves.  Code  SM.  National 
Aeronautics  and  Space  Administration. 
Washington.  DC  20546  (202/358-2150). 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 
—Status  of  Life  Sciences  Planning 


— Status  of  Microgravity  Science 

Planning 
— Responses  to  Prior  SSSAAS 

Recommendations 
— Update  of  Space  Station  Freedom 

ISSF)  Data/Communications 

Capabilities 
— Status  of  Attached  Payloed  Planning 
— SSF  Follow-on  Enhancements 
—Preparation  of  SSSAAS 

Recommendations 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  February  1, 1993. 
John  W.  Gaff. 

Advisory  Committee  Management  Offtcer, 
National  Aeronautics  and  Space 
Administration. 

IFR  Doc.  93-3055  Filed  2-«-93;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[DockM  No.  50-446] 

Comanche  Peak  Steam  Electric 
Station,  Unit  2;  Texas  Utilities  Electric 
Co.;  issuance  of  Facility  Operating 
License 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission),  has  issued  Facility 
Operating  License  No.  NPF-88  (the 
license)  to  Texas  Utilities  Electric 
Company  (the  licensee).  This  hcense 
authorizes  operation  of  the  Comanche 
Peak  Steam  Electric  Station.  Unit  2  (the 
facility),  by  the  licensee  at  reactor  core 
power  levels  not  in  excess  170 
megawatts  thermal  in  accordance  with 
the  provisions  of  the  license,  the 
Technical  Specirications,  and  the 
Environmental  Protection  Plan. 

Comanche  Peak  Stream  Electric 
Station,  Unit  2,  is  a  pressurized  water 
nuclear  reactor  located  in  the  licensee's 
site  in  Somervell  County.  Texas, 
approximately  40  miles  southwest  of 
Fort  Worth,  Texas. 

The  application  for  the  license,  as 
amended,  complies  with  the  standards  o 
and  requirements  of  the  Atomic  Energy 
Act  of  1954.  as  amended  (the  Act),  and 
the  Commission's  regulations.  The 
(Commission  has  made  appropriate 
findings  as  required  by  the  Act  end  the 
Commission's  regulations  in  10  CFR 
chapter  I.  which  are  set  forth  in  the 
license.  Prior  public  notice  of  the 
overall  action  involving  the  proposed 
issuance  of  an  operating  license 
authorizing  full  power  operation  was 
published  in  the  Federal  Register  on 
February  5. 1979  (44  FR  6995). 
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The  Commission  has  determined  that 
the  issuance  of  this  hcense  will  not 
result  in  any  environmental  impacts 
other  than  those  evaluated  in  the  Final 
Environmental  Statement  (NUREG- 
0775)  since  the  activity  authorized  by 
the  license  is  encompassed  by  the 
overall  action  evaluated  in  the  Final 
Environmental  Statement. 

Pursuant  to  10  CFR  51.52,  the 
Commission  has  determined  that  the 
granting  of  relief  and  issuance  of  the 
exemptions  included  in  this  license  will 
have  no  significant  impact  on  the 
environment.  These  determinations 
were  published  in  the  Federal  Register 
on  January  19, 1993  (58  FR  5035  and  58 
FR  5036). 

For  further  details  with  respect  to  this 
action,  see  (1)  Facility  Operating 
License  No.  NPF-88,  with  Technical 
Specifications  (NUREG-1468), 
Environmental  Protection  Plan,  and 
Antitrust  Conditions:  (2)  the  report  to 
the  Advisory  Committee  on  Reactor 
Safeguards  dated  November  17, 1981; 
(3)  the  Conunission's  Safety  Evaluation 
Report  0^^JREG-O797)  dated  July  1981; 
Supplement  No.  1  dated  October  1981, 
Supplement  No.  2  dated  January  1982; 
Supplement  No.  3  dated  March  1983; 
Supplement  No.  4  dated  November 
1983  *;  Supplement  No.  6  dated 
November  1984;  Supplement  No.  7 
dated  January  1985,  Supplement  No.  8 
dated  February  1985;  Supplement  No.  9 
dated  March  1985;  Supplement  No.  10 
dated  April  1985;  Supplement  No.  11 
dated  May  1985;  Supplement  No.  12 
dated  October  1985;  Supplement  No.  13 
dated  May  19B6;  Supplement  No.  14 
dated  March  1988;  Supplement  No.  15 
dated  July  1988;  Supplement  No.  16 
dated  July  1988;  Supplement  Nos.  17 
throu^  20  dated  November  1988; 
Supplement  Na  21  dated  April  1989; 
Supplement  Na  22  dated  January  1990; 
Supplement  No.  23  dated  February 
1990;  Supplement  No.  24  dated  April 
1990,  Supplement  No.  25  dated 
September  1992;  and  Supplement  No. 
26  dated  February  1993;  (4)  the  Final 
Safety  Analysis  Report  through 
Amendment  No.  87  dated  December  18, 
1992;  (5)  the  Environmental  Report 
through  Amendment  No.  3  dated 
January  8, 1981;  and  (6)  the  Final 
Environmental  Statement  dated 
September  1981,  supplemented  October 
1989. 

These  items  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2liO  L  Street,  NW.,  Washington,  DC 
20555  and  at  the  local  public  document 
room  located  at  the  University  of  Texas 
at  ArUngton  Library,  Government 


'  SupplenaenI  Na  5  was  never  issued. 


Publications/Maps,  701  South  Cooper, 
P.O.  Box  19497,  Arlington.  Texas  76019. 
A  copy  of  Facility  Operating  License 
No.  NPF-88  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects  Ul/TVrv.  Copies  of 
the  Safety  Evaluation  Report  and  its 
Supplements  1  through  26  (NUREG- 
0797)  and  the  Technical  Specifications 
(NUREG-1468)  may  be  purchased  by 
calling  (202)  512-2249  or  by  writing  to 
the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  Post  Office 
Box  37082,  Washington,  DC  20013- 
7982. 

Dated  at  RockviUe,  Maryland,  this  2d  day 
of  February  1993. 

For  the  Nuclear  Regulatory  Commission. 
Brian  E.  Holian. 

Senior  Project  Manager,  Project  Directorate 
TV-2.  Division  of  Reactor  Projects  Ul/rV/V, 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc  93-3035  Filed  2-8-93: 8:45  am] 
BtUMO  CODE  7SW-41-H 


Advisory  Committee  on  the  Medical 
Uses  of  Isotopes:  Meeting  Notice 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  meeting. 

StJMMARY:  The  Nuclear  Regulatory 
Commission  will  convene  a  meeting  of 
members  of  the  Advisory  Committee  on 
the  Medical  Uses  of  Isotopes  (ACMUI). 
to  provide  the  attending  members  an 
opportunity  to  prepare  for  a  meeting 
with  the  Chairman  and  the  NRC 
Commissioners.  These  members  will 
meet  with  the  Commission  on  February 
22, 1993,  at  9  a.m.,  in  the 
Commissioners'  Conference  Room  in 
NRC's  One  White  Flint  Building.  This 
meeting  will  be  Noticed  separately. 

There  will  be  no  formal  agenda  for 
this  meeting.  Some  of  the  topics 
addressed  may  include,  but  are  not 
limited  to:  medical  issues  raised  in 
recent  newspaper  articles,  NRC  policies 
regarding  reporting  and  followup  of 
medical  misadministrations;  uniformity 
of  policy  between  the  NRC  and 
A^«ement  States'  programs  on  patient 
notification:  and  adequacy  of  radiation 
safety  officer  training.  NRC  staff  will 
provide  supplemental  information  and 
other  support  at  the  ACMUI's  request. 
DATES:  liie  meeting  will  be  held  from  2 
p.m.  to  6  p.m.  on  Sunday,  February  21, 
1993. 

Location:  The  U.S.  Nuclear  Regulatory 
Commission,  One  White  Flint  North, 
Rooms  l-F-7  and  9, 11555  Rockville 
Pike,  Rockville.  Maryland. 
FOR  FURTHER  INFORMATION  CONTACT: 


Larry  W.  Camper.  Office  of  Nuclear 
Material  Safety  and  Safieguards.  MS  6- 
H-3,  U.S.  Nuclear  Regulatory 
Commission.,  Washington,  DC  20555, 
Telephone  301-504-3417. 

Conduct  of  the  Meeting 

Barry  Siegel,  MD.  will  chair  the 
meeting.  Dr.  Siegel  will  conduct  the 
meeting  in  a  manner  that  will  facilitate 
the  orderly  conduct  of  business.  The 
following  procedures  apply  to  public 
participation  in  the  meeting. 

1.  Persons  may  submit  written 
comments  by  sending  a  reproducible 
copy  to  the  Secretary  of  the  Commissioa 
(Attn:  Advisory  Committee  Management 
Officer,  U.S.  Nuclear  Reg\ilatory 
Commission,  Washington,  DC  20555). 
Comments  must  be  received  by 
February  17, 1993,  to  ensiire 
consideration  at  the  meeting.  The 
transcript  of  the  meeting  will  be  kept 
open  imtil  February  24, 1993,  for 
inclusion  of  written  comments. 

2.  Persons  who  wish  to  make  oral 
statements  should  inform  Mr.  Camper, 
in  writing,  by  February  12, 1993.  The 
Chairman  will  rule  on  requests  to  make 
oral  statements.  Given  the  natiire  and 
duration  of  this  meeting,  the  Chairman 
may  determine  that  oral  statements  will 
not  be  permitted.  Opportunity  for 
members  of  the  public  to  make  oral 
statements  will  be  based  on  the  order  in 
which  requests  are  received.  In  general, 
oral  statements  should  be  limited  to 
approximately  5  minutes.  Oral 
statements  must  be  supplemented  by 
detailed  written  statements,  for  the 
record.  Rulings  on  who  may  speak,  the 
order  of  presentation,  and  time 
allotments  may  be  obtained  by  calling 
Mr.  Camper,  301-504-3417,  between  9 
a.m.  and  5  p.m.  e.s.t,  on  February  18, 
1993. 

3.  At  the  meeting,  questions  from 
attendees  other  than  committee 
members,  NRC  consultants,  and  NRC 
staff  will  be  permitted  at  the  discretion 
of  the  Chairman. 

4.  The  transcript,  minutes  of  the 
meeting,  and  written  comments  will  be 
available  for  inspection,  and  copying  for 
a  fee,  at  the  NRC  Public  Document 
Room.  2120  L  Street  NW.,  Lower  Level, 
Washington,  DC  20555  on  or  about 
March  12, 1993. 

5.  Seating  for  the  public  will  be  on  a 
first-come,  first-served  basis. 

This  meeting  will  be  held  in 
accordance  with  the  Atomic  Energy  Act 
of  1954,  as  amended  (primarily  section 
161a)  the  Federal  Advisory  Act  (5  U.S.C 
App.)  and  the  Commission's  regulations 
in  title  10,  Code  of  Federal  Regulations, 
part  7. 
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Datsd:  February  3, 1993. 
JottB  C  Hoyli. 

Advisory  Committee  Mcmagamemt  Officer. 
[FR  Doc  93-3038  FUad  »-8-tt3;  8.-45  im| 
■UJNQ  COOK  7IM-M-M 


[DedntNa  50-344] 

PoiHend  General  Electrfe  Co.;  Notice 
of  Withdrawal  of  AppRcatlone  for 
Amendmenta  to  Facility  Operating 
License 

Tbe  United  States  Nucleo-  Regulatory 
Conunission  (the  Commission)  has 
granted  the  request  of  Portland  General 
Electric  Company  (the  licensee)  to 
withdraw  iu  March  13, 1992  (LCA  220) 
and  October  15. 1992  (LCA  224) 
applications  for  amendments  to  Facility 
Operating  License  No.  NPF-1  for  Trojan 
Nuclear  Plant,  located  in  Columbia 
County,  Oregon. 

The  proposed  amendments  would 
have  revised  the  Trojan  Technical 
Specification  (TS)  3.4.9.1,  "Pressure/ 
Temperatxxre  Limits,"  and  associated 
Bases,  to  indicate  a  maximum  heat-up 
rate  of  60  degrees  Fahrenheit  in  any  1- 
hour  period,  revise  associated  TS 
Figures  3.4-2  and  3.4-3  regarding 
pressure/temperature  curves  (LCA  220). 
and  revise  requir«nents  governing  the 
testing  frequencies  and  allowed  outage 
times  for  analog  instrumentation  and 
digital  logic  systems  of  the  Reactor  Trip 
System  and  Engineered  Safety  Features 
Actuation  System. 

The  Commission  had  previously 
issued  Notices  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  April  1, 1992 
(57  FR  11114)  and  November  12, 1992 
(57  FR  53788).  However,  by  letter  dated 
January  14. 1993,  the  licensee  withdrew 
the  proposed  changes. 

Fot  further  details  with  respect  to  this 
action,  see  the  applications  for 
amendments  dateid  March  13, 19Q2  and 
October  15, 1992,  and  the  Ucensee's 
letter  dated  January  14, 1993,  which 
withdrew  the  applications  for  license 
amendments.  The  above  documents  are 
available  for  public  inspection  at  the 
Commission's  Public  IDocument  Room, 
2120  L  Street.  NW..  Washington.  DC. 
and  the  Branford  Price  Miller  Library, 
Portland  State  University.  934  S.W. 
Harrison  Street,  P.O.  Box  1151, 
Portland,  Oregon  97207. 

Dated  at  Rockville,  Maiyland,  this  2d  day 
of  Pefaniary,  1993. 


For  the  Nudaar  Ragulalory  Commisskm. 
lanriaLAasa. 

Acting  Project  Manoger,  Project  Dtrectotvte 
V,  OrWnon  ofBeoctor  Projects  lU/IV/V.  Office 
ofNudear  Reactor  Regulation. 
IPR  Doc.  93-3036  Filed  2-«-93: 8:45  am] 
aiujNo  COM  Tsao-OMt 


SECURfTIES  AND  EXCHANGE 
COMMISSION 

[Oalaaaa  Na  34-31817;  File  Na  265-18] 

Market  Tranaactiona  Advtaory 
Committee;  Meeting 

AGENCY:  Securities  and  Exchange 
Conunission. 

ACTION:  Notice  of  cancellation  of 
meeting  of  the  Securities  and  Exchange 
Commission  ("Commission")  Mailcet 
Transactions  Advisory  Committee. 

SUMMARY:  This  is  to  give  notice  that  the 
meeting  of  the  Securities  and  Exchange 
Commission  Maiicet  Transactions 
Advisory  Committee  scheduled  for 
February  10, 1993,  in  room  lC30  at  the 
Commission's  main  offices,  450  Fifth 
Street  NW.,  Washington,  DC,  beginning 
at  10  a.m.  has  been  cancelled. 

FOR  FURTHER  MFORMATION  CONTACT: 

Jack  Drogin,  Division  of  Market 
Regulation  at  (202)  504-2542.  or  Ari 
Burstein,  Division  of  Market  Regulation 
at  (202)  504-2933;  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW..  Washington,  DC  20549. 

SUPPLEMENTARY  MFORMATION:  Pursuant 
to  section  10(a)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C  app.  10a,  the 
Securities  and  Exchange  Commission 
Market  Trunsactions  Advisory 
Committee  hereby  gives  notice  that  the 
meeting  scheduled  for  February  10, 
1993,  in  room  1C30  at  the  Commission's 
main  offices,  450  Fifth  Street.  NW., 
Washington,  E)C,  beginning  at  10  a.m. 
has  been  cancelled. 

Dated:  February  3, 1993. 
Jonathan  G.  Katz, 

Advisory  Committee  Management  Officer. 
IFR  Doc  93-3071  Filed  2-8-93;  8:45  am) 
BUMO  OOOC  W1»-0t-«l 


[Oiliaw  Ma  84-81810;  Flla  Wo.  SR-PTC- 
92-12] 

Self-Regulatory  Organizationa;  Filing 
of  Propoeed  Rule  Change  by 
ParticipanU  Truat  Company  Relating 
to  a  Mo<flflcation  to  PTC'a  Procedurea 
To  Permit  die  Collateral  Loan  FadUty 
To  Be  Uaed  for  Tranafera  From  a 
Limited  Purpoee  Account 

February  2, 1993. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
December  23. 1992.  Participants  Trust 
Company  ("PTC")  filed  with  the 
Seciuities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II.  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  On  February  1. 1993,  PTC 
filed  Amendment  No.  1  to  the  proposed 
rule  change.'  The  Commission  is 
publishing  thi^  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  rule  filing  is  to 
modify  PTC's  Procedures  to  permit  the 
Collateral  Loan  Facility  to  be  used  for 
transfiars  from  a  Limiteid  Purpose 
Account. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Pn^^osed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  The  purpose  of  the  proposed  rule 
filing  is  to  modify  PTC's  Collateral  Loan 
Facility  ("CLF")  Procedures  to  permit 


« 15  U.SC  75»(bMl). 

'  AmoDdmenl  ^4a  1  clarified  (ha  reaaona  for  the 
raquinsnanl  that  all  Collateral  Loan  Facility 
baosfan  from  a  Limited  PurpoM  Accoiml  muai  be 
free  deliveries  and  not  varsut  paymeoL  Letter  from 
Carol  A.  Jameson,  Assistant  Counsel,  PTC.  to 
Christine  Sibille.  Attorney,  Commiasion  (January 
22,1993). 
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the  CLF  to  be  used  to  transfer  a  security 
interest  in  securities  from  a  Limited 
Purpose  Account  ("LPA").  PTC's  CLF 
Procedures  provide  for  the  bulk 
movement  of  a  security  interest  in 
securities  from  specified  accounts  of  a 
Participant  to  the  Pledgee  Account  of 
another  Participant.  Currently,  the 
Procedures  only  permit  the  CLF  to  be 
used  for  transfers  from  Proprietary  and 
Agency  Accounts.  PTC  has  received 
requests  from  some  of  its  Participants 
who  are  interested  in  using  the  CLF  for 
transfers  from  LPAs. 

Although  the  CLF  Procedures 
currently  do  not  list  the  LPA  among  the 
accounts  from  which  securities  may  be 
transferred  to  a  Pledgee  Account,  FTC's 
Rules  ^  do  permit  a  transfer  of  securities 
from  an  LPA  of  a  Limited  Purpose 
Participant  (other  than  a  Warehouse 
Lender  or  Special  Clearing  Participant) 
to  a  Pledgee  Account.  Given  the 
limitation  in  the  CLF  Procedures,  such 
a  transfer  currently  can  be  made  only 
via  an  individual  securities  movement 
(an  "STX"  transfer).  In  reviewing  its 
Rules  and  Procedures  in  this  regard, 
PTC  has  not  identified  a  business  or 
legal  reason  for  not  permitting  the  CLF 
movement  out  of  an  LPA. 

The  LPA  is  used  largely  by 
Collateralized  Mortgage  Obligation 
("CMO")  trustees  to  hold  the  collateral 
underlying  the  CMO.  Currently,  due  to 
the  prohibition  against  using  the  CLF  to 
transfer  securities  in  bulk  from  an  LPA 
to  a  Pledgee  Account  in  order  to 
accomplish  overnight  financing  while 
the  CMO  collateral  is  being  accumulated 
but  before  the  CMO  closing,  trustees 
must  deposit  securities  into  another 
account  (e.g.,  an  Agency  Account), 
transfer  the  securities  via  CLF  to  the 
Pledgee  Account  of  the  overnight 
lender,  then  upon  loan  repayment 
transfer  the  securities  back  to  the 
Agency  Account  for  subsequent  transfer 
to  the  LPA.  This  procedure  is  costly  and 
labor  intensive  on  the  part  of  the 
Participant  due  to  the  fact  that  securities 
must  be  moved  pool  by  pool  to  the  LPA. 
Alternatively,  it  is  understood  that 
Participants  may  use  "trust  receipt" 
financing  to  perfect  a  security  interest  in 
securities  in  an  LPA  for  these  overnight 
loans.  PTC  understands  that  "trust 
receipt"  financing  is  thought  by  some 
lenders  to  be  less  desirable  than 
movement  of  the  security  interest  to  the 
lender's  Pledgee  Account  to  perfect 
security  interests  in  the  PTC-based 
collateral. 

PTC  proposes  to  modify  the  CLF 
Procedures  to  add  the  LPA  as  a  type  of 
an  account  from  which  transfers  via  CLF 
can  be  made,  provided  such  transfers 


are  free  (i.e.,  not  versus  pajrment).  This 
limitation  is  necessary  because, 
pursuant  to  the  Participant  Operating 
Guide,  securities  transferred  via  CLF 
must  be  returned  to  the  LPA  in  the  same 
method  (fi-ee  or  versus  payment)  that 
they  were  transferred.  Since  under 
PTC's  Rules*  securities  may  not  be 
redelivered  to  an  LPA  versus  payment, 
the  modified  Procedures  are  limited  to 
free  deliveries. 

Using  the  CLF  technology  to 
accomplish  overnight  or  term  bulk 
financing  for  CMO  transactions,  rather 
than  individual  movements  of  collateral 
among  numerous  accounts,  is  desirable 
in  that  it  uses  most  fully  the  CPA  prior 
to  the  CMO  closing.  To  date,  the  LPA 
has  been  an  effective  method  for 
holding  CMO  collateral  bee  of  PTC's 
liens.  "Hie  proposed  rule  change 
therefore  will  further  enhance  the  utility 
of  the  LPA  to  CMO  trustees  and, 
ultimately,  investors.  The  proposed  rule 
change  also  modifies  the  CLF 
Procedures  to  delete  certain 
information.  Such  material  is  contained 
in  other  documents,  such  as  the 
Participant  Operating  Guide  and, 
therefore,  is  not  necessary  in  these    ^ 
Procedures. 

(b)  Since  the  proposed  rule  change 
provides  for  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions,  it  is  consistent  with 
section  17A  of  the  Act. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

PTC  does  not  believe  that  the 
proposed  rule  change  imposes  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

PTC  has  not  solicited,  and  does  not 
intend  to  solicit,  comments  on  this 
proposed  rule  change.  PTC  has  not 
received  any  unsolicited  written 
comments  from  Participants  or  other 
interested  parties. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  fior 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period: 
(i)  as  the  Commission  may  designate  up 
to  ninety  days  of  such  date  if  it  finds 
such  longer  period  to  be  appropriate 
and  publishes  its  reasons  for  so  finding 
or  (ii)  as  to  which  the  self-regulatory 


>  Article  n.  RuU  13.  leciion  l(aXiUME). 


*  Article  n.  rule  13.  Mction  1  of  PTCi  Rule* 
authorizes  fr«e  transfer*  to  securitiee  only  (La..  Dot 
venus  payoMDt)  from  ■  Pledgee  Account  into  an 
LPA.    <  -      .     . 


organization  consents,  the  Commission 
will: 

A.  By  order  approve  the  proposed  rule 

change,  or 

B.  Institute  proceedings  to  determine 

whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  a^e  invited  to 
submit  %vritten  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  File  No.  SR-PTG-fl2-12 
and  should  be  submitted  by  March  2, 
1993. 

F(x  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margnrel  H.  McFariand, 
Deputy  Secretary. 
(PR  Doc.  93-3000  Filed  2-«-93;  8:45  am] 

MLUNO  COOC  l010-01-« 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings;  Agreements 
RIed  During  ttie  Week  Ended  January 
29,1993 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Dociref  Number  48614 
Date  filed:  January  25, 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

Comp  Reso/C  0462  dated  Februaiy  11. 
1991 

Reso  02Sb  as  it  pertains  to  Area  TCI    ' 
Propped  Effective  Date:  Upon 
Govemment  Approval 
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Docket  Number  48615 
Date  filed:  January  25, 1903 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subfect: 
Comp  Reso/C  0521  dated  September 

15, 1992 
Reso  003rr  as  it  pertains  to  Area  TCl 
Pmposed  Effective  Date:  Upon 

Government  Approval 
Docket  Number  48616 
Date  filed:  January  25. 1993 
Parties:  Members  of  the  International 

Air  Transport  Assodation 
Subject: 
TCI  Reso/C  0242  dated  May  3. 1991 
TCl  (USA  k  US  Territories)  Cargo 

Resos— R-1  to  R-6 
Proposed  Effective  Date:  Upon 

Government  Approval 
Docket  Number  48617 
Date  filed:  ]aa\xary  25,  1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
TC31  Reso/P  0961  dated  November 

13. 1992 
North  &  Central  Pacific  Areawide — R- 

1  toR-4 
TC31  Reso/P  0962  dated  November 

13, 1992 
TC3-Central/South  America  resos — ^R- 

5  to  R-16 
TC31  Reso/P  0963  dated  November 

13, 1992 
TC3  (except  Japan)-North  America — 

R-1 7  to  R-30 
TC31  Reso/P  0964  dated  November 

13. 1992 
Japan-North  America  resos — R-31  to 

R-46 
Proposed  Effective  Date:  April  1, 1993 
Docket  Number:  48623 
Date  filed:  January  28.  1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC12  Reso/P  1464  dated 

December  1, 1992  South  Atlantic- 

Europ/Middle  East— i^l  to  r-21 

TCl  2  Reso/P  1465  dated  November 

27. 1992  South  Atlantic  Africa— f- 

22  to  r-33 
Proposed  Effective  Date:  April  1, 1993 
Docket  Number:  48624 
Date  filed:  January  28, 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  TC  Reso/P  1297  dated 

September  25. 1992  Europe-Middle 

East  reso — r-1  to  r-27 
Proposed  Effective  Date:  April  1, 1993 
Docket  Number:  48629 
Date  filed:  January  29, 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
TC2  Meet/P  0316  dated  January  27, 

1993— Minutes 


TC2  Reso/P  1342  dated  December  1. 

1992 
Europe-Africa  Areawide— r-1 
TC2  Reso/P  1343  dated  December  1. 

1992 
TC2  Fares  1352  dated  December  15. 

1992— Tables 
Europe-Central  Africa — f-2  to  r-23 
TC2  Reso/P  1344  dated  December  1. 

1992 
TC2  Fares  1251  dated  December  11. 

1992— Tables 
Europe-Libya — r-24  to  r-31 
TC2  Reso/P  1345  dated  December  1, 

1992 
TC2  Fares  1256  dated  December  18, 

1992— Tables 
Europe-Southern  Africa — r-32  to  r-50 
TC2  Reso/P  1346  dated  December  1, 

1992 
TC2  Fares  1255  dated  December  15, 

1992— Tables 
Europe-Eastern  Africa — r-51  to  r-74 
TC2  Reso/P  1347  dated  December  8, 

1992 
TC2  Fares  1254  dated  December  15, 

1992— Tables 
Europe-Indian  Ocean  Islands — ^r-75  to 

1^96 
TC2  Reso/P  1348  dated  December  8, 

1992— r-97tor-lll 
TC2  Reso/P  1352  dated  December  18, 

1992— r-1 12 
TC2  Fares  1258  dated  December  29, 

1992— Tables 
Europe-Western  Africa 
Proposed  Effective  Date:  April  1, 1993 
Docket  Number:  48627 
Date  filed:  January  29. 1993 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject:  Comp  Telex  Reso  024f— 

Sweden 
Proposed  Effective  Date:  February  20, 

1993 

Docket  Number:  48628 

Date  filed:  January  29. 1993 

Parties:  Members  of  the  International 
Air  Transport  Association 

Subject:  TC12  Reso/P  1447  dated 
October  16. 1992  North  Atlantic- 
Africa  resos — r-1  to  4-20 

Proposed  Effective  Date:  April  1. 1993 

Phyllia  T.  Kaylor. 

Chief,  Documentary  Services  Division. 
IFR  Doc  03-3017  Filed  2-8-93;  8:45  am] 
aaiMa  cooc  4tt»-«>-M 


Notic*  of  Applications  for  CartfficalM 
of  Public  Convenience  and  Neceaaity 
and  Foreign  Air  Carrier  Permha  Filed 
Under  Subpart  Q  During  tha  Week 
Ended  January  29. 1993 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 


Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers.  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  pro^dures. 
Such  procediires  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  48620. 

Date  filed:  ]an\uay  27, 1993. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  February  24. 1993. 

Description:  Application  of 
Continental  Micronesia,  Inc.,  pursuant 
to  section  401  of  the  Act  and  subpart  Q 
of  the  Regulations,  applies  for  an 
amendment  to  its  certificate  of  public 
convenience  and  necessity  for  Route 
171  authorizing  CMI  to  provide 
scheduled  foreign  air  transportation  of 
persons,  property  and  mail  between 
Guam  and  Osaka.  Japan.  CMI  also 
requests  the  right  to  combine  its  Guam- 
Osaica  authority  with  its  existing 
Saipan-Osaka  authority  so  it  can  co- 
terminalize  Guam  and  Saipan  on  flights 
serving  Osaka. 

Docket  Number:  48621 . 

Date  filed:  January  28, 1993. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  February  25. 1993. 

Description:  Application  of  Leisure 
International  Airways  Limited,  pursuant 
to  section  402  of  the  Act  and  subpart  Q 
of  the  Regulations,  applies  for  a  Foreign 
Air  Carrier  Permit  to  perform  charter 
foreign  air  transportation  of  persons, 
property  and  mail  between  ^^int  or 
points  in  the  United  Kingdom  and  a 
point  or  points  in  the  United  States. 

Docket  Number  48630. 

Date  filed:  January  29, 1993. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  February  26, 1993. 

Description:  Application  of  Japan 
Universal  System  Transport  Co.,  Ltd., 
pursuant  to  section  402  of  the  Act  and 
subpart  Q  of  the  Regulations  applies  for 
a  Foreign  Air  Carrier  Permit  to  engage 
in  foreign  charter  air  transportation  of 
property  and  mail  between  points  in 
Japan  and  points  in  the  United  States. 
PlqrUicT.  Kaylor, 

Chief,  Documentary  Services  Division. 
|FR  Doc  93-3016  Filed  2-8-93;  8:45  am) 
BHJJNQ  COOC  4ttS-CMi 
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Federal  Highvmy  Administration 

Environmental  Impact  Statement: 
Westmoreland  County,  PA 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Westmoreland  County,  PennsylvcQiia. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  A.  Gemer,  P.E.,  District  Engineer. 
Federal  Highway  Administration,  228 
Walnut  Street,  P.O.  Box  1086, 
Harrisburg,  Pennsylvania  17108- 
1086,  Telephone:  (717)  782-3411. 
George  W.  Tanner,  P.E.,  District  Liaison 
Engineer,  Pennsylvania  Department  of 
Transportation,  P.O.  Box  459,  North 
Gallatin  Avenue  Extension, 
Union  town,  Pennsylvania  15401, 
Telephone:  (412)  439-7315 
SUPPl^MENTARY  INFORMATION:  The 

FHWA,  in  cooperation  with  the 
Pennsylvania  Department  of 
Transportation  (PADOT),  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  for  improvement  of  a  portion  of 
State  Route  (S.R.)  0711  between  U.S. 
Route  30  and  the  Village  of  Oak  Grove, 
Pennsylvania.  The  proposed  project  will 
begin  at  the  intersection  of  S.R.  0711 
and  U.S.  0030  in  the  Borough  of 
Ligonier,  Pennsylvania  and  extend  in  a 
northerly  direction  for  approximately 
two  (2)  miles  to  a  point  on  S.R.  0711 
south  of  the  Village  of  Oak  Grove, 
Pennsylvania.  Improvements  in  the 
study  area  are  considered  necessary  to 
adequately  provide  for  a  safe  and 
efficient  transportation  system  to  serve 
the  existing  and  future  transportation 
needs  of  the  project  area. 

A  phased  approach  will  be  utilized  to 
complete  the  preliminary  design  studies 
for  this  proposed  highway  project. 
Included  in  the  first  phase  of  the 
preliminary  engineering  and 
environmental  studies  will  be  a  detailed 
needs  analysis,  an  environmental 
overview,  and  a  preliminary  alternatives 
analysis.  The  second  and  final  phase 
will  include  a  detailed  environmental 
analysis  of  alternatives  which  are 
recommended  for  further  study  as  a 
result  of  the  first  phase  studies. 

Alternatives  under  consideration  will 
include  but  are  not  Hmited  to:  (1) 
Taking  no  action;  (2)  Transportation 
System  Management  (TSM) 
improvements  to  the  existing  S.R.  0711, 

(3)  upgrading  of  existing  S.R.  0711  and; 

(4)  constructing  a  highway  on  a  new 
location  (either  east  or  west  of  Ligonier, 
Pennsylvania).  Additional  altemativea 


may  be  evaluated  based  on  the  findings 
and  recommendations  of  the  Phase  1 
studies  and  public  and  agency 
involvement  process.  Incorporated  into 
and  studied  with  the  various  build 
alternatives  will  be  design  variations  of 
grade  and  alignment 

During  the  preparation  of  the  EIS.  the 
following  subject  areas  will  be 
investigated:  Traffic;  air  quality;  noise 
and  vibration;  surface  water  resources; 
aquatic  environments;  floodplains, 
groundwater,  soils  and  geology; 
wetlands;  vegetation  and  %vildlifiB; 
endangered  species;  agricultural  lands 
assessment;  visual;  socioeconomics  and 
land  use;  construction  impacts;  energy; 
municipal,  industrial,  and  hazardous 
waste  facilities;  historic  and 
archaeological  structures  and  sites; 
section  4(0  evaluation;  wild  and  scenic 
rivers;  natural  and  wild  areas  and 
national  natural  landmarks. 

Information  describing  the  prop>osed 
action  and  study  process  (EIS  Plain  of 
Study)  will  be  sent  to  appropriate 
fede^,  state,  and  local  agencies  and  to 
private  organizations  and  citizens  who 
have  previously  expressed  or  are  known 
to  have  interest  in  this  project  to  soUcit 
comments.  A  series  of  public  meetings 
will  be  held  in  the  area  between  the 
spring  of  1993  and  the  summer  of  1994. 

Public  notices  of  the  time  and  place 
of  these  meetings  and  any  required 
public  hearings  will  be  given  in  a  timely 
fashion.  The  Draft  EIS  will  be  available 
for  agency  and  public  review  and 
comment  prior  to  the  public  hearing. 
Public  involvement  and  interagency 
coordination  will  be  maintained 
throughout  both  phases  of  the  study 
process.  A  formal  scoping  meeting  will 
be  held  upon  request. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  the 
proposed  action  should  be  directed  to 
the  FHWA  at  the  address  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Numl)er  20.205,  Highway  Research  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on  January  29. 1993. 
Geoi^giB  L.  Hannon, 

Assistant  Division  Administrator,  Harrisburg, 

Pennsylvania. 

[FR  Doc  93-3012  Filed  2-»-03: 6:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  tlte  Secretary 

[DepwImiTt  Ckcutar    Public  Dat>t 
No.7-«31 

Treasury  BotkIs  of  February  2023 
(CUSIP  No. 912810  EPS) 

Washington,  February  3, 1993. 

1.  InTitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  chapter  31  of  title 
31,  United  States  Code,  invites  tendors 
for  United  States  securities,  at  described 
above  and  in  the  offering 
announcement,  hereafter  referred  to  as 
Bonds.  The  Bonds  will  be  sold  at 
auction,  and  bidding  will  be  on  a  yitAd 
basis.  Payment  will  be  required  at  the 
price  equivalent  of  the  yield  of  each 
accepted  bid.  The  interest  rate  on  the 
Bonds  and  the  price  equivalent  of  each 
accepted  bid  will  be  determined  in  the 
manner  described  below.  Additional 
amounts  of  the  Bonds  may  also  be 
issued  to  Federal  Reserve  Banks  for 
their  own  account  in  exchange  for 
maturing  Treasury  secixrities. 
Additional  amounts  of  the  Bonds  may 
also  be  issued  at  the  average  price  to 
Federal  Reserve  Banks,  as  agents  for 
foreign  and  international  monetary 
authorities. 

2.  Description  of  Securities 

2.1.  The  issue  date  and  maturity  date 
of  the  Bonds  are  stated  in  the  offering 
announcement.  The  Bonds  will  accrue 
interest  fit)m  the  issue  date.  Interest  will 
be  payable  on  a  semiaimual  basis  as 
described  in  the  offering  announcement 
through  the  date  that  the  principal 
becomes  payable.  The  Bonds  will  not  be 
subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2  The  Bonds  will  be  issued  raily  in 
book-entry  form  in  the  minimum  and 
multiple  amounts  stated  in  the  offiaring 
announcement.  They  will  not  be  issued 
in  registered  definitive  or  in  bearer 
form. 

2.3.  A  Bond  may  be  held  in  its  fully 
constituted  form  or  it  may  be  divided 
into  its  separate  Principal  and  Interest 
Components  and  maintained  as  such  on 
the  book -entry  records  of  the  Federal 
Reserve  Banks,  acting  as  fiscal  agents  of 
the  United  States.  The  provisions 
specifically  applicable  to  the  separation, 
maintenance,  transfer,  and 
reconstitution  of  Principal  and  Interest 
Components  are  set  form  In  Section  6  of 
this  circular.  Subsections  2.1.  and  2.2.  of 
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this  section  are  descriptive  of  Bonds  in 
their  fully  constituted  form;  the 
description  of  the  separate  Principal  and 
Interest  components  is  set  forth  in 
Section  6  of  this  circular. 

2.4.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e.,  Department  of  the 
Treasury  Qrcular  No.  300,  current 
revision  (31  CFR  part  306)  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form, 
and  the  regulations  governing  book- 
entry  Treasury  Bonds,  Notes,  and  Bills, 
as  adopted  and  published  as  a  final  rule 
to  govern  securities  held  in  the 
TREASURY  DIRECT  Book-Entry 
Securities  System  in  Department  of  the 
Treasury  Circular,  Public  Debt  Series, 
No.  2-66  (31  CFR  part  357),  apply  to  the 
Bonds  offered  in  this  circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington.  DC  20239-1500.  The 
closing  times  for  the  receipt  of 
noncompetitive  and  competitive  tenders 
are  speciHed  in  the  offiering 
anouncement.  Noncompetitive  tenders 
will  be  considered  timely  if  postmarked 
(U.S.  Postal  Service  cancellation  date) 
no  later  than  the  day  prior  to  the  auction 
and  received  no  later  than  close  of 
business  on  the  issue  day. 

3.2.  The  par  amount  of  Bonds  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  stated  in  the  offering 
announcement,  and  larger  bids  must  be 
in  multiples  of  that  amount. 

3.3.  Competitive  bids  must  also  show 
the  yield  desired,  expressed  in  terms  of 
an  annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used.  A 
single  bidder,  as  defined  in  Treasury's 
single  bidder  guidelines  contained  in 
Attach  .Tient  A  to  this  circular,  may 
submit  bids  at  more  than  one  yield. 
However,  at  any  one  yield,  the  Treasury 
will  not  recognize  any  amount  tendered 
by  a  single  bidder  in  excess  of  35 
percent  of  the  public  offering  amount.  A 
competitive  bid  by  a  single  bidder  at 
any  one  yield  in  excess  of  35  percent  of 
the  public  offering  will  be  reduced  to 
that  amount. 

3.4.  Noncompetitive  tenders  do  not 
specif  a  yield.  A  single  bidder  should 
not  submit  a  noncompetitive  tender  for 
more  than  $5,000,000.  A 
noncompetitive  bid  by  a  single  bidder  in 
excess  of  $5,000,000  will  be  reduced  to 
that  amount.  A  t}idder,  whether  bidding 
directly  or  through  a  depository 
institution  or  a  government  securities 
broker/dealer,  may  not  submit  a 
noncompetitive  bid  for  its  own  account 
in  the  same  auction  in  which  it  is 


submitting  a  competitive  bid  for  its  own 
account.  A  bidder  may  not  submit  a 
noncompetitive  bid  if  the  bidder  holds 
a  position,  in  the  Bonds  being 
auctioned,  in  "when-issued"  trading,  or 
in  futures  or  forward  contracts.  A 
noncompetitive  bidder  may  not  enter 
into  any  agreement  to  purdiase  or  sell 
or  otherwise  dispose  of  the  security 
being  auctioned,  nor  may  it  commit  to 
sell  the  security  prior  to  the  designated 
closing  time  for  receipt  of  competitive 
bids. 

3.5.  The  following  institutions  may 
submit  tenders  for  accounts  of 
customers:  Depository  institutions,  as 
described  in  section  19(b)(1)(A), 
excluding  those  institutions  described 
in  subparagraph  (vii),  of  the  Federal 
Reserve  Act  (12  U.S.C  461(b)(1)(A)): 
and  government  securities  broker/ 
dealers  that  are  registered  with  the 
Securities  and  Exchange  Commission  or 
noticed  as  government  securities  broker/ 
dealers  pursuant  to  section  15C(a)(l)  of 
the  Securities  Exchange  Act  of  1934. 
Others  are  permitted  to  submit  tenders 
only  for  their  own  account.  A  submitter, 
if  bidding  competitively  for  customers, 
must  include  a  customer  list  with  the 
tender  giving,  for  each  customer,  the 
name  of  the  customer  and  the  amount 
bid.  A  separate  tender  and  customer  list 
should  be  submitted  for  each 
competitive  yield.  For  noncompetitive 
bids,  the  customer  list  must  provide,  for 
each  customer,  the  name  of  the 
customer  and  the  amoimt  bid.  For 
mailed  tenders,  the  customer  list  must 
be  subir.itted  with  the  tender.  For  other 
than  mailed  tenders,  the  customer  list 
should  accompany  the  tender.  If  the 
customer  list  is  not  submitted  with  the 
tender,  information  for  the  list  must  be 
complete  and  available  for  review  by  the 
deadline  for  submission  of 
noncompetitive  tenders.  The  customer 
list  should  be  received  by  the  Federal 
Reserve  Bank  on  auction  day.  All 
competitive  and  noncompetitive  bids 
submitted  on  behalf  of  trust  estates  must 
provide,  for  each  trust  estate,  the  name 
or  title  of  the  trustee(s),  a  reference  to 
the  document  creating  the  trust  with  the 
date  of  execution,  and  the  employer 
identification  number  of  the  trust. 
Customer  bids  may  not  be  aggregated  on 
the  customer  list.  The  customer  list 
must  include  customers  and  customers 
of  those  customers,  where  applicable. 

3.6.  A  competitive  single  bidder  must 
report  its  net  long  position  if  the  total 
of  all  its  bids  for  the  security  being 
offered  and  its  net  position  in  the 
security  equals  or  exceeds  $2  billion, 
with  the  position  to  be  determined  as  of 
one  half-hour  prior  to  the  closing  time 
for  the  receipt  of  competitive  tenders.  A 
net  long  position  includes  positions,  in 


the  security  being  auctioned,  in  "when- 
issued"  trading,  and  in  futures  and 
forward  contracts.  Bidders  who  meet 
this  reporting  requirement  and  are 
customers  of  a  depository  institution  or 
a  government  securities  broker/dealer 
must  report  their  positions  through  the 
institution  submitting  the  bid  on  their 
behalf. 

3.7.  Tenders  from  bidders  who  are 
making  payment  by  charge  to  a  funds 
account  at  a  Federal  Reserve  Bank  and 
tenders  from  bidders  who  have  an 
approved  autocharge  agreement  on  file 
at  a  Federal  Reserve  Bank  will  be 
received  without  deposit.  In  addition, 
tenders  from  States,  and  their  political 
subdivisions  or  instrumentalities;  pubhc 
pension  and  retirement  and  other  public 
funds;  international  organizations  in 
which  the  United  States  holds 
membership;  foreign  central  banks  and 
foreign  states;  and  Federal  Reserve 
Banks  will  be  received  without  deposit. 
Tenders  from  all  others,  including 
tenders  submjtted  for  Bonds  to  be 
maintained  on  the  book-entry  records  of 
the  Department  of  the  Treasury,  must  be 
accompanied  by  full  pajrment  for  the 
amount  of  Bonds  applied  for,  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.8.  After  the  deadline  for  receipt  of 
competitive  tenders,  there  will  be  a 
public  announcement  of  the  amount 
and  yield  range  of  accepted  bids. 
Subject  to  the  reservations  expressed  in 
Section  4,  noncompetitive  bids  will  be 
accepted  in  full,  and  then  competitive 
bids  will  be  accepted,  starting  with 
those  at  the  lowest  yields,  through 
successively  higher  yields  to  the  extent 
required  to  attain  the  amount  offered. 
Bids  at  the  highest  accepted  yield  will 
be  prorated  if  necessary.  After  the 
determination  is  made  as  to  which  bids 
are  accepted,  an  interest  rate  will  be 
established,  at  a  ^/d  of  one  percent 
increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit. 
That  stated  rate  of  interest  will  be  paid 
on  all  of  the  Bonds.  Based  on  such 
interest  rate,  the  price  on  each 
competitive  lender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive  bids 
will  pay  the  price  equivalent  to  the 
weighted  average  yield  of  accepted 
competitive  bids.  Price  calculations  will 
be  carried  to  three  decimal  places  on  the 
basis  of  price  per  bimdred,  e.g.,  99.923, 
and  the  determinations  of  the  Secretary 
of  the  Treasury  shall  be  final.  If  the 
amount  of  noncompetitive  bids  received 
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would  absorb  all  or  most  of  tbe  oRiering. 
competitive  bids  will  be  accepted  in  an 
amount  sufficient  to  provide  a  fair 
determination  of  the  yield.  Bids 
received  from  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  comDetitive  bids. 

3.9.  No  single  bidder  will  be  awarded 
securities  in  an  amount  exceeding  35 
percent  of  the  public  offering.  The 
determination  of  the  maximum  award  to 
a  single  bidder  will  take  into  account 
the  bidder's  net  long  position,  if  the 
bidder  has  been  obliged  to  report  its 
position  per  the  requirements  outlined 
in  Secticm  3.6. 

3.10.  Notice  of  awards  will  be 
provided  by  a  Federal  Reserve  Bank  or 
Branch  or  the  Bureau  of  the  Public  Debt 
to  biddets  who  have  submitted  accepted 
competitive  bids,  whether  for  their  own 
account  or  for  the  account  of  customers. 
Those  submitting  noncompetitive  bids 
will  be  notified  only  if  the  bid  is  not 
accepted  in  full,  or  when  the  price  at  the 
average  yield  is  over  par.  No  later  than 
12  noon  local  time  on  the  day  following 
the  auction,  the  appropriate  Federal 
Reserve  Bank  will  notify  each 
depository  institution  that  has  entered 
into  an  autocharge  agreement  with  a 
bidder  as  to  the  amount  to  be  charged 

to  the  institution's  funds  account  at  the 
Federal  Reserve  Bank  on  the  issue  date. 
Any  customer  that  is  awarded  $500 
million  or  more  of  securities  inust 
furnish,  no  later  than  10  a.m.  local  time 
on  the  day  following  the  auction, 
wrritten  confirmation  of  its  bid  to  the 
Federal  Reserve  Bank  or  Branch  where 
the  bid  was  submitted.  A  depository 
institution  or  government  securities 
broker/dealer  submitting  a  bid  for  a 
customer  is  responsible  for  notifying  its 
customer  of  this  requirement  if  the 
customer  is  awarded  $500  million  or 
more  of  securities  as  a  result  of  bids 
submitted  by  the  depository  institution 
or  government  securities  broker/dealer. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  bids  in  whole  or  in  part, 
to  allot  more  or  less  than  the  amount  of 
Bonds  specified  in  the  offering 
announcement,  and  to  make  different 
percentage  allotments  to  various  classes 
of  applicants  when  the  Secretary 
considers  it  in  the  public  interest.  The 
Secretary's  action  under  this  Section  is 
final. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Bonds  allotted 
must  be  made  timely  at  the  Federal 
Reserve  Bank  or  Branch  or  at  the  Bureau 
of  the  Public  Debt,  wherever  the  tender 


was  submitted.  Settlement  on  Bonds 
allotted  will  be  made  by  a  charge  to  a 
funds  account  or  pursuant  to  an 
approved  autocharge  agreement,  as 
provided  in  Section  3.7.  Settlement  on 
Bonds  allotted  to  institutional  investors 
and  to  others  whose  tenders  are 
accompanied  by  a  guarantee  as  provided 
in  Section  3.7.  must  be  made  or 
completed  on  or  before  the  issue  date. 
Payment  in  full  must  accompany 
tenders  submitted  by  all  other  investors. 
Payment  must  be  in  cash;  in  other  funds 
immediately  available  to  the  Treasury, 
in  Treasury  notes  or  bonds  maturing  cm 
or  before  the  settlement  date  but  which 
are  not  overdue  as  defined  in  the 
general  regulations  governing  United 
States  securities;  or  by  check  drawn  to 
the  order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  by 
the  time  stated  in  the  offering 
announcement.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  of  the  Bonds  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par.  the 
discount  will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Bonds  allotted  may,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Bonds 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  Bond  being 
purchased.  In  any  such  case,  the  tender 
form  used  to  place  the  Bonds  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  Separability  of  Principal  and  Interest 

6.1.  Under  the  Treasury's  STRIPS 
Program  (Separate  Trading  of  Registered 
Interest  and  Principal  of  Securities),  a 
Bond  may  be  divided  into  its  separate 
components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  acting  as  Fiscal  Agents 
of  the  United  States.  The  separate 
STRIPS  components  are:  each  future 
semiannual  interest  payment  (referred 
to  as  an  Interest  Component]  and  the 
principal  payment  (referred  to  as  the 
Principal  Component).  Each  Interest 
Component  and  the  Principal 
Component  shall  have  an  identifying 


designation  and  CUSIP  number,  whidi 
are  set  forth  in  Attachment  B  to  this 
circular. 

6.2.  Attachm«at  B  also  provides  the 
payable  dates  for  the  separate 
components.  In  the  event  any  payment 
date  is  a  Saturday,  Sunday,  or  other 
nonbusiness  day,  the  amount  due  virill 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

6.3.  For  a  Bond  to  be  separated  into 
the  components  describea  in  Section 
6.1.,  the  par  amount  of  the  Bond  must 
be  in  an  amount  which,  based  on  the 
stated  interest  rate  of  the  Bond,  will 
produce  a  semiaimual  interest  payment 
of  $1,000  or  a  multiple  of  $1,000. 
Attachmmt  C  to  this  circular  provides 
the  minimum  par  amounts  required  to 
separate  a  security  at  various  interest 
rates,  as  well  as  the  interest  payments 
corresponding  to  those  minimum  par 
amounts.  Par  amounts  greater  than  the 
minimum  amount  must  be  in  multiples 
of  that  amount.  The  minimum  par 
amount  for  this  offering  will  be 
provided  in  the  pubUc  announcement  of 
the  amount  and  yield  range  of  accepted 
bids. 

6.4.  A  Bond  may  be  separated  into  its 
components  at  any  time  from  the  issue 
date  imtil  maturity.  A  request  for 
separation  must  be  made  to  the  Federal 
Reserve  Bank  maintaining  the  account 
for  the  Bonds.  Once  a  Bond  has  been 
separated  into  its  components,  the 
components  may  be  maintained  and 
transferred  in  multiples  of  $1,000. 

6.5.  Interest  and  Principal 
Components  of  separated  securities  may 
be  reconstituted,  i.e.,  restored  to  their 
fully  constituted  form,  on  the  book- 
entry  records  of  the  Federal  Reserve 
Banks.  A  Principal  Component  and  all 
related  unmatured  Interest  Components, 
in  the  appropriate  minimum  or  multiple 
amounts  previously  announced,  must  be 
submitted  together  for  reconstitution. 

6.6.  Detached  physical  interest 
coupons,  coupons  held  under  the 
CUBES  Program,  or  cash  payments  may 
not  be  substituted  for  missing  Interest  or 
Principal  Components.  Any 
reconstitution  request  which  does  not 
comprise  all  of  the  necessary  STRIPS 
components  in  the  appropriate  amounts 
will  not  be  accepted. 

6.7.  The  book-entry  transfer  of  each 
Interest  Component  and  Principal 
Component  included  in  a  reconstitution 
transaction  will  be  subject  to  the  fee 
schedule  generally  applicable  to 
transfers  of  book-entry  Treasury 
securities. 

6.8.  Unless  otherwise  provided  in  this 
offering  circular,  the  Department  of  the 
Treasury's  general  regulations  governing 
United  States  securities  apply  to  the 
Bonds  separated  into  th^ir  components. 
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7.  General  Proviskms 

7.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive  payment 
for,  and  to  issue,  maintain,  service,  and 
make  payment  on  the  Bonds. 

7.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Bonds.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

7.3.  The  Bonds  issued  under  this 
circular  shall  be  obligations  of  the 
United  States,  whether  held  in  the  fully 
constituted  form  or  as  separate  Interest 
and  Principal  Components,  and, 
therefore,  the  faith  of  the  United  States 
Government  is  pledged  to  pay,  in  legal 
tender,  principal  and  interest  on  the 
Bonds. 

7.4.  Attachments  A.  B.  and  C,  and  the 
offering  announcement  are  incorporated 
as  part  of  this  circular. 

Gerald  Murphy. 

Fiscal  Assistant  Secretary. 

Attachment  A — Treasury's  Single 
Bidder  Guidelines  for  Noncompetitive 
Bidding  in  All  Treasury  Security 
Auctions 

The  investor  categories  hsted  below 
define  what  constitutes  a  single 
noncompetitive  bidder. 

(1)  Sank  Holding  Companies  and 
Subsidiaries — 

A  bank  holding  company  (includes 
the  company  andVor  one  or  more  of  its 
subsidiaries,  whether  or  not  organized 
as  separate  entities  under  applicable 
law). 

(2)  Banks  and  Bmnches — 

A  parent  bank  (includes  the  parent 
and/or  one  or  more  of  its  branches, 
whether  or  not  organized  as  separate 
entities  under  applicable  law). 

(3)  Thrift  Institutions  and  Branches — 
A  thrift  institution,  such  as  a  savings 

and  loan  association,  credit  union, 
savings  bank,  or  other  similar  entity 
(includes  the  principal  or  parent  office 
and/or  one  or  more  of  its  braiK±es, 
whether  or  not  organized  as  separate 
entities  under  applicable  law). 

(4)  Corporations  and  Subsidiaries — 
A  corporation  (includes  the 

corporation  and/or  one  or  more  of  its 
ma)ority-owned  subsidiaries,  i.e.,  any 
subsidiary  more  than  50  percent  of 
whose  stock  is  owned  by  the  parent 
corporation  or  by  any  other  of  its 
majority-owned  subsidiaries). 

(5)  Families — 


A  married  person  (includes  his  or  her 
spouse,  and  any  unmarried  aduh 
children,  having  a  common  address 
and/or  household). 

Note:  A  minor  child,  as  defined  by  the  law 
of  domicile,  is  not  pennitted  to  submit 
tenders  individually,  or  jointly  with  an  adult 
bidder.  (A  minor's  fwrent  acting  as  natural 
guardian  is  not  recognized  as  a  separate 
bidder.) 

(6)  Partnerships — 

Each  partnership  (includes  a 
partnership  or  individual  partner(s). 
acting  together  or  separately,  who  own 
the  majority  or  controlling  interest  in 
other  partnerships,  corporations,  or 
associations). 

(7)  Guardians,  Custodians,  or  other 
Fiduciaries — 

A  guardian,  custodian,  or  similar 
fiduciary,  identified  by  (a)  the  name  or 
title  of  the  fiduciary,  (b)  reference  to  the 
document,  court  order,  or  other 
authority  luider  which  the  fiduciary  is 
acting,  and  (c)  the  taxpayer  identifying 
number  assigned  to  the  estate. 

W  Trusts— 

A  trust  estate,  which  is  identified  by 
(a)  the  name  or  title  of  the  trustee,  (b) 
a  reference  to  the  document  creating  the 
trust,  e.g.,  a  trust  indenture,  with  date  of 
execution,  or  a  will,  and  (c)  the  IRS 
employer  identification  number  (not 
social  security  account  number). 

(9)  Political  Subdivisions — 

(a)  A  state  government  (any  of  the  50 
states  and  the  District  of  Columbia). 

(b)  A  unit  of  local  government  (any 
county,  city,  municipality,  or  township, 
or  other  unit  of  general  government,  as 
defined  by  the  Bureau  of  the  Census  for 
statistical  purposes,  and  includes  any 
trust,  investment,  or  other  funds 
thereoO. 

(c)  A  commonwealth,  territory,  or 
possession. 

(10)  Mutual  Funds— 

A  mutual  fund  (includes  all  funds 
that  comprise  it,  whether  or  not 
separately  administered). 

(11)  Money  Market  Funds — 

A  money  market  fund  (includes  all 
funds  that  have  a  common 
management). 

(12)  Investment  Agents/Money 
Managers — 

An  individual,  firm,  or  association 
that  undertakes  to  service,  invest,  and/ 
or  manage  funds  for  others. 

(13)  Pension  Funds — 

A  pension  fund  (includes  all  funds 
that  comprise  it,  whether  or  not 
separately  admihistered.) 

Notes:  The  definitions  do  not  reflect  all 
bidder  situations.  "Single  bidder'  is  not 
necessarily  synonymous  with  "single  entity". 

Questions  concerning  the  guidelines 
should  be  directed  to  the  Office  of 


Financing.  Bureau  of  the  Public  Debt, 
Washington.  DC  20239  (telephone  202/ 
219-3350). 

Attachment  B— CU'SIP  Numbers  and 
Designations  for  the  Principal 
Component  and  Interest  Components  of 
Treasury  Bonds  of  February  15. 2023, 
CUSIP  No.  912810  EP  9 

The  Principal  Component  is 
designated  (Interest  Rate)  Treasury 
Principal  (TPRN)  2023  due  February  IS, 
2023.  CUSIP  No.  912803  BB  8. 

Interest  Components 


Oesglnaaon 


Treasmy 
Aug. 
Feb. 
Aug. 
Feb. 
Aug. 
Feb. 

AU9- 
Feb. 
Aug. 
Feb. 
Aug. 
Feb. 
Aug. 
Feb. 
Aug. 
Feb. 
Aug. 
Feb. 
Aug. 
Fab. 
Aug. 
Feb. 
Au» 
Feb. 
Aug. 
Feb. 
Aug. 
Feb. 
Aug. 
Feb. 
Aua 
Feb. 
Aug. 
Feb. 
Aug. 
Feb. 
Aug. 
Feb. 
Aug. 
Feb. 
Aug. 
Fab. 
Aug. 
Fab. 
Aug. 
Feb. 
Aug. 
Feb. 
Aug. 
Feb. 
Aug. 
Feb. 
Aug. 
Feb. 
Aug. 
Feb. 
Aug. 
Fab. 
Aug. 
Feb. 


Inlereit  (TINT)  Due: 

15, 1993 

15, 1994  ™ 

15. 1994 

15. 1996 

15, 1995 

15. 1996 

15.  1996 

15. 1997 .„. 

15. 1997 

15. 1998 

15,  1998 . 

15. 1999 

15.  2000 

15.  2000 

15,2001  

15,  2001  

15.  2002 

15.  2002 

15,  2003  ......_ 

15,  2003 

15.  2004 

15,  2004 

15.  2005 — 

15,  2005 

15,  2006 

15.  2006  „ 

15,  2007 

15.  2007  ._. 

15.  2008 

15.  2008 

15.  2009  . 

15,  2009 

15.  2010  ..... 

15,  2010 

15.  2011  

15,2011 

15,  2012 

15.  2012 

15,  2013 

15,  2013 

15,  2014 

15,  2014 

15,  2015 

15,  2015 

15,  2016 

15,  2016 

15,  2017 

15,  2017 

15.  2018 

15,  2018 

15,  2019 

16.  2019 

15.  2020  ...; 

15,  2020 

15,  2021  

16.  2081 

15,  2022 

15,  2022 

15,  2023 


CUSIP  No. 
912833 


BN9 

BP4 

B02 

BRO 

BS8 

BT6 

BUS 

BV1 

BW9 

BX7 

BY5 

BZ2 

CA6 

CB4 

CC2 

COO 

CE8 

CF5 

063 

CHI 

CJ7 

CK4 

CL2 

CMO 

CN8 

CP3 

CQ1 

CR9 

037 

CT5 

CU2 

CVO 

CW8 

CX6 

CV4 

CZ1 

DAS 

B03 

DC1 

009 

0E7 

0F4 

0G2 

OHO 

JT8 

K04 

KJ8 

ia3 

KN.9 
KG  2 
KS8 
KU3 
KW9 
KY5 
IA6 
LC2 
LE8 
LQ3 
U7 
fU.2 


■II I  Mf]  CODE  ttltt  M  It 


ATTACHMENT  C 


MINIMUM  FACE  AMOUNTS  WHICH  ARE  MULTIPLES  OF  $1000  REQUIRED  IN  ORDER  TO  PRODUCE  INTEREST  PAYMENTS  THAT  ARE  MULTIPLES  OF  $1000. 


COUPON 
(J) 


MINIMUM 

FACE 

($) 


INTEREST 
PAYMENT 
($) 


aiujNo  cooe  4tio~«o-c 


COUPON 


MINIMUM 

FACE 

($) 


5.000 

'10000,00 

1000.00 

10.125 

1600000.00 

s.!?*; 

1600000.00 

11000.00 

10.250 

800000.00 

5.250 

800000.00 

21000.00 

10.375 

1600000.00 

5.375 

1600000.00 

13000.00 

10.500 

100000.00 

5.500 

100000.00 

11000.00 

10.625 

320000.00 

5.625 

320000.00 

9000.00 

10.750 

800000.00 

5.750  , 

800000.00 

23000.00 

10.875 

1600000.00 

5.875 

1600000.00 

17000.00 

11.000 

200000.00 

6.000 

100000.00 

3000.00 

11.125 

1600000.00 

6.125 

1600000.00 

19000.00 

11.250 

160000.00 

6.250 

32000.00 

1000.00 

11.375 

1600000.00 

6.375 

1600000.00 

51000.00 

11.500 

100000.00 

6.500 

100000.00 

13000.00 

11.625 

1600000.00 

6.625 

1600000.00 

53000.00 

11.750 

'800000.00 

6.750 

800000.00 

27000.00 

11.875 

320000.00 

6.875 

320000.00 

11000.00 

12.000 

50000.00 

7.000 

200000.00 

7000.00 

12.125 

1600000.00 

7.125 

1600000.00 

57000.00 

12.250 

800000.00 

7.250 

800000.00 

29000.00 

12.375 

1600000.00 

7.375 

1600000.00 

59000.00 

12.500 

16000.00 

7.500 

80000.00 

3000.00 

12.625 

1600000.00 

7.625 

1600000.00 

61000.00 

12.750 

800000.00 

7.750 

800000.00 

31000.00 

12.875 

1600000.00 

7.875 

1600000.00 

63000.00 

13.000 

200000.00 

8.000 

25000.00 

1000.00 

13.125 

320000.00 

8.125 

320000.00 

13000.00 

13.250 

800000,00 

8.250 

800000.00 

33000.00 

13.375 

1600000.00 

8.375 

1600000.00 

67000.00 

13.500 

100000.00 

8.500 

100000.00 

17000.00 

13.625 

1600000.00 

8.625 

1600000.00 

69000.00 

13.750 

160000.00 

8.750 

160000.00 

7000.00 

13.875 

1600000.00 

8.875 

1600000.00 

71000.00 

11.000 

100000.00 

9.000 

200000.00 

9000.00 

11.125 

1600000.00 

9.125 

1600000.00 

73000.00 

11.250 

800000.00 

9.250 

800000.00 

37000.00 

11.375 

320000,00 

9.375 

61000.00 

3000.00 

11.500 

100000.00 

9.500 

100000.00 

19000.00 

11.625 

1600000.00 

9.625 

1600000.00 

77000.00 

11.750 

800000.00 

9.750 

800000.00 

39000.00 

11.875 

1600000.00 

9.875 

1600000.00 

79000.00 

15.000 

10000.00 

10.000 

20000.00 

1000.00 

15.125 

1600000.00 

INTEREST 
PAYMENT 
($) 


81000.00 
11000.00 
83000.00 
21000.00 
17000.00 
13000.00 
87000.00 
11000.00 
89000.00 

9000.00 
91000.00 
23000.00 
93000.00 
17000.00 
19000.00 

3000.00 
97000.00 
19000.00 
99000.00 

1000.00 
101000.00 

51000.00 

103000.00 

13000.00 

21000,00 

53000.00 

107000.00 
27000.00 

109000.00 
11000.00 

111000. tto 
7000.00 

113000.00 
57000,00 
23000,00 
29000.00 

117000.00 
59000.00 

119000.00 
3000.00 

121000,00 


COUPON 
(t) 


15.250 
15.375 
15.500 
15.625 
15.750 
15.875 
16.000 
16.125 
16.250 
16.375 
16.500 
16.625 
16.750 
16.875 
17.000 
17.125 
17.250 
17.375 
17.500 
17.625 
17.750 
17.875 
18.000 
18.125 
18.250 
18.375 
18.500 
18.625 
18.750 
18.875 
19.000 
19.125 
19.250 
19.375 
19.500 
19.625 
19.750 
19,875 
20.000 
20. 125 
20.250 


MINIMUM 

FACE 

($) 


800000,00 
1600000.00 

100000,00 
61000.00 

800000.00 

1600000.00 

25000.00 

1600000.00 

160000.00 
1600000.00 

100000.00 
1600000.00 

800000.00 

320000.00 

200000.00 
1600000.00 

800000,00 

1600000.00 

80000.00 

1600000.00 

800000.00 
1600000.00 

100000,00 

320000,00 

800000,00 
1600000,00 

100000.00 
1600000.00 

32000.00 

1600000.00 
200000,00 

1600000,00 
800000,00 

320000,00 

100000,00 
1600000.00 

800000.00 

1600000,00 

10000,00 

1600000.00 

800000,00 


INTEREST 

PAYMENT 

($) 


61000.00 
123000,00 

31000.00 
5000.00 

63000.00 

127000,00 

2000,00 

129000,00 

13000,00 
131000,00 

33000,00 
133000,00 

67000.00 

27000.00 

17000.00 
137000.00 

69000.00 

139000.00 

7000.00 

111000.00 

71000.00 

113000.00 

9000.00 

29000.00 

73000.00 
117000.00 

37000.00 

119000.00 

3000.00 

151000,00 

19000,00 
153000.00 

77000.00 

31000.00 

39000,00 
157000.00 

79000.00 

159000.00 

1000.00 

161000.00 

81000.00 


^ 


s 


i 


04 

8 
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Treasury  Febniary  Qnarlerly  Financing 

The  Treasury  will  raise  about  $10U)25 
million  of  new  cash  and  refund  $25,472 
million  of  seciirities  maturing  February 
15, 1993,  by  issuing  $15,500  million  of 
3-year  notes.  $10,750  million  of  10-year 
notes,  and  $9,250  million  of  30-year 
bonds.  The  $25,472  million  of  maturing 
seciirities  are  those  held  by  the  pubUc, 
including  $2,059  million  held,  as  of 
today,  by  Federal  Reserve  Banks  as 
agents  for  foreign  aiKi  international 
monetary  authorities. 


The  three  issues  totaling  $35,500 
railboa  an  baii^  ofiared  to  th»  public, 
and  any  amounts  tendered  by  Federal 
Reserve  Bank*  as  ^ente  for  foreign  and 
intetnational  mooetary  authorities  will 
be  added  to  that  amount.  Tenders  for 
such  accounts  will  be  accepted  at  the 
average  prices  of  accepted  competitive 
tendenrs. 

In  additimi  to  the  pubUc  holdings. 
Government  accounts  and  Federal 
Reserve  Banks,  for  their  own  accounts, 
hold  $4,878  million  of  the  maturing 


securities  that  may  be  refunded  by 
lasidng  acUttional  amounts  of  the  new 
securities  at  the  average  prices  of 
accepted  competitive  tenders. 

The  10-year  note  and  30-yetf  bond 
being  offered  today  will  be  eligible  for 
the  STRIPS  program. 

Details  about  each  of  the  new 
securities  are  given  in  the  attached 
highlights  of  the  offering  and  in  the 
official  offering  circulars. 

Attachment 


HiOHUGHTS  Of  Treasury  Offerings  to  the  Public  February  1993  Quarterly  Financing 

pabfuaiy  3. 1983] 

A«TWonl  offered  to  Ihe  puMc $15,500  mMon $ia750  mMoQ $8,250  rMon. 

Descftptkxi  o(  security: 

Tefm  and  type  o«  security  9-yew  ncMn 10-yev  no(M 30-yaar  bonds. 

Seiies  and  CUSIP  designaiion Series  X-1996  (CUSIP  No.  912827  J6  Series  A-2003  (CUStP  Na  912827  J7  Bonds  ol  Febniary  2023  (CUSIP  No. 

0).  8).  912810  EP  9). 

CUSIP  Nos.  tor  STRIPS  coinpo-    Nd  applcabte Usied  m  Attactvnent  B  ol  oHering  dr-  Listed  m  Attachment  B  of  odeitng  dr- 

nents.  cuiar.  cuiar. 

Issue  dale         Fetxuary  16. 1993 Febcuaiy  16,  1993  (to  be  dated  Fet>-  Febiuary  16.  1993  (to  be  dated  Feb- 

mwy  IS.  1993).  Mary  15. 1993). 

Maturity  date Febwwy  15, 1996 Febnatry  15,  2003 Febniwy  15. 200a 

Merest  rate To  be  dolerwitnod  based  on  ttis  am-  To  be  determined  based  on  Vw  aver-  To  be  determined  based  on  the  aver- 
age et  accapled  btda.  age  o<  accepted  bids.  agaot  acoepled  bkts. 

Investment  yield To  be  deleiminad  at  aucSon To  be  determined  at  aucSon To  be  daterrained  at  auctlvt. 

PTBmium  or  dlaoount .._ To  be  detonwlned  attor  auction To  be  determined  alter  audton To  be  delennined  alter  aucboa 

Mereet  peynwnt  dates August  15  and  February  15 August  15  and  February  15  ..... Augual  15  and  Febniary  15. 

Minimum  denomlnabon  avaiaUe  ....    $5.000 $1.000 $1,000. 

Amount  required  lor  STRIPS Not  appScabla To  be  delemilned  altar  audion To  ba  datemalned  after  audloa 

Termed  sale: 

Meitiod  ol  sale Yield  auction  Yield  auction YWd  audloa 

Competitive  lenders Must  be  enpreaaod  •■  an  arawat  ytakt  Must  be  ej^Nvassd  as  an  annual  yMd  MuM  ba  e)«>reaaed  as  an  armal  yietd 

w«i«M>dedmalB.a.9..7.lO%.  «tm i«n  dadmals,  eg..  7.to%.  «lli6M>deckMls.e.g..  7.10V 

Noncompetlttve  lenders Accepted  in  iul  at  tw  aoeraga  price  up  Accepted  In  M  at  Sw  aven«e  price  i<>  Aoeapled  m  U  at  the  average  price  up 

to  $5,000,000.  to  $5,000,000.  to  $5,000,000. 

Accnjed  interest  payable  by  Inwes-    None  To  be  detennlnod  after  auction To  be  determined  after  auclioa 

tor. 
Key  dates: 

Receipt  o«  tenders Tuesday.  February  9, 1993 Wednesday,  February  10, 1993 Thursday,  February  11, 1993. 

(a)  noncompetitive Prior  to  12:00  noon.  EST Ptior  to  12:00  noon.  EST Prior  to  12«)  noon,  EST. 

(b)  competitive        Prior  to  1«>  pm,  EST Prior  to  1:00  p.m.,  EST  .._ Prior  to  1«)  pja,  EST. 

SetOemeni  (final  payment  due  Inm  Instt- 

tuHons): 

(a)  IWKte  Immedtetely  avalabto  to    Tuesday.  Febniary  16. 1993 Tuesday.  Febniary  16, 1993 Tuesday.  Febniary  16, 1993. 

the  Treasury. 

(b)  readly-collectMe  check Thursday,  Febniary  11. 1993 Thursday.  Febniary  11, 1993 TTtursdiy,  Febniary  11, 1993. 


[FR  Doc  93-3018  Filed  2-4-tt3;  10:45  am] 
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(Department  Circular— Public  Debt  Sarie*— 
No.  6-93] 

TrMSury  Notes  of  February  15, 2003. 
Series  A-2003  (CUSIP  Na  912827  J7  8) 

Washington,  February  3, 1993. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  chapter  31  of  title 
31,  United  States  Code,  invites  tenders 
for  United  States  securities,  as  described 
above  and  in  the  offering 
announcement,  hereafter  referred  to  as 
Notes.  The  Notes  will  be  sold  at  auction, 
and  bidding  will  be  on  a  yield  basis. 
Payment  will  be  required  at  the  price 
equivalent  of  the  yield  of  each  accepted 


bid.  The  interest  rate  on  the  Notes  and 
the  price  equivalent  of  each  accepted 
bid  will  be  determined  in  the  manner 
described  below.  Additional  amounts  of 
the  Notes  may  be  issued  to  Federal 
Reserve  Banlus  for  their  own  account  in 
exchange  for  maturing  Treasury 
securities.  Additional  amounts  of  the 
Notes  may  also  be  issued  at  the  average 
price  to  Fedend  Reserve  Banks,  as  agent 
tor  foreign  and  international  monetary 
authorities. 

2.  Description  of  Securities 

2.1.  The  issue  date  and  maturity  date 
of  the  Notes  are  stated  in  the  offering 
aniKNincement  The  Notes  will  accrue 
interest  from  the  issue  date.  Interest  will 
be  payable  on  a  semiannual  basis  as 
described  in  the  offering  announcement 
through  the  date  that  the  principal 
becomes  payable.  The  Notes  will  not  be 


subject  to  call  for  redemption  prior  to 
maturity.  In  the  event  any  payment  date 
is  a  Saturday.  Sunday,  or  c^her 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

2.2.  The  Notes  will  be  issued  only  in 
book-entry  form  in  the  minimum  and 
multiple  amounts  stated  in  the  offering 
announcement.  They  will  not  be  issued 
in  registered  definitive  or  in  bearer 
form. 

2.3.  A  Note  may  be  held  in  its  fully 
constituted  form  or  it  may  be  divided 
into  its  separate  Principal  and  Interest 
Components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  acting  as  fiscal  agents  of 
the  United  States.  The  provisions 
spedRcally  applicable  to  the  separation, 
maintenance,  transfer,  and 
reconstitution  of  Principal  and  Interest 
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Components  are  set  forth  in  Section  6  of 
this  circular.  Subsections  2.1.  and  2.2.  of 
this  section  are  descriptive  of  Notes  in 
their  fully  constituted  form;  the 
description  of  the  separate  Principal  and 
Interest  components  is  set  forth  in 
Section  6  of  this  circular. 

2.4.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities,  i.e.,  Department  of  the 
Treasury  Circular  No.  300,  current 
revision  (31  CFR  part  306),  as  to  the 
extent  applicable  to  marketable 
securities  issued  in  book-entry  form, 
and  the  regulations  governing  book- 
entry  Treasury  Bonds,  Notes,  and  Bills, 
as  adopted  and  published  as  a  final  rule 
to  govern  securities  held  in  the 
TREASURY  DIRECT  Book-Entry 
Securities  System  in  Department  of  the 
Treasury  Circular,  Public  Debt  Series, 
No.  2-86  (31  CFR  part  357),  apply  to  the 
Notes  offered  in  this  circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  PubUc  Debt, 
Washington,  DC  20239-1500.  The 
closing  times  for  the  receipt  of 
noncompetitive  and  competitive  tenders 
are  specified  in  the  offering 
announcement.  Noncompetitive  tenders 
will  be  considered  timely  if  postmarked 
(U.S.  Postal  Service  cancellation  date) 
no  later  than  the  day  prior  to  the  auction 
and  received  no  later  than  close  of 
business  on  the  issue  day. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  stated  in  the  offering 
announcement,  and  larger  bids  must  be 
in  multiples  of  that  amount. 

3.3.  Competitive  bids  must  also  show 
the  yield  desired,  expressed  in  terms  of 
an  annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used.  A 
single  bidder,  as  deBned  in  Treasury's 
single  bidder  guidelines  contained  in 
Attachment  A  to  this  circular,  may 
submit  bids  at  more  than  one  yield. 
However,  at  any  one  yield,  the  Treasury 
will  not  recognize  any  amount  tendered 
by  a  single  bidder  in  excess  of  35 
percent  of  the  public  offering  amount.  A 
competitive  bid  by  a  single  bidder  at 
any  one  yield  in  excess  of  35  percent  of 
the  public  offering  will  be  reduced  to 
that  amount 

3.4.  Noncompetitive  tenders  do  not 
specify  a  yield.  A  single  bidder  should 
not  submit  a  noncompetitive  tender  for 
mpre  than  $5,000,000.  A 
noncompetitive  bid  by  a  single  bidder  in 
excess  of  $5,000,000  will  be  reduced  to 
that  amount.  A  bidder,  whether  bidding 
directly  at  through  a  depository 
institution  or  a  government  securities 
broker/dealer,  may  not  submit  ■ 


noncompetitive  bid  for  its  own  account 
in  the  same  auction  in  whidi  it  is 
submitting  a  competitive  bid  for  its  own 
account.  A  bidder  may  not  submit  a 
noncompetitive  bid  if  the  bidder  holds 
a  position,  in  the  Notes  being  auctioned, 
in  "when-issued"  trading,  or  in  futures 
or  forward  contracts.  A  noncompetitive 
bidder  may  not  enter  into  any  agreement 
to  purchase  or  sell  or  otherwise  dispose 
of  the  security  being  auctioned,  nor  may 
it  commit  to  sell  the  security  prior  to  the 
designated  closing  time  for  receipt  of 
competitive  bids. 

3.5.  The  following  institutions  may 
submit  tenders  for  accounts  of 
customers:  Depository  institutions,  as 
described  in  section  19(b)(1)(A), 
excluding  those  institutions  described 
in  subparagraph  (vii),  of  the  Federal 
Reserve  Act  (12  U.S.C  461(b)(1)(A)): 
and  government  securities  broker/ 
dealers  that  are  registered  with  the 
Securities  and  Exchange  Commission  or 
noticed  as  government  securities  broker/ 
dealers  pursuant  to  section  15C(a)(l)  of 
the  Securities  Exchange  Act  of  1934. 
CXhers  are  permitted  to  submit  tenders 
only  for  their  own  account.  A  submitter, 
if  bidding  competitively  for  customers, 
must  include  a  customer  list  with  the 
tender  giving,  for  each  customer,  the 
name  of  the  customer  and  the  amount 
bid.  A  separate  tender  and  customer  Ust 
should  be  submitted  for  each 
competitive  yield.  For  noncompetitive 
bids,  the  customer  list  must  provide,  for 
each  ciistomer,  the  name  of  tne 
customer  and  the  amount  bid.  For 
mailed  tenders,  the  customer  list  must 
be  submitted  with  the  tender.  For  other 
than  mailed  tenders,  the  customer  list 
should  accompany  the  tender.  If  the 
customer  list  is  not  submitted  with  the 
tender,  information  for  the  list  must  be 
complete  and  available  for  review  by  the 
deadline  for  submission  of 
noncompetitive  tenders.  The  customer 
list  should  be  received  by  the  Federal 
Reserve  Bank  on  auction  day.  All 
competitive  and  noncompetitive  bids 
submitted  on  behalf  of  trust  estates  must 
provide,  for  each  trust  estate,  the  name 
or  title  of  the  tru8tee(8),  a  reference  to 
the  document  creating  the  trust  with  the 
date  of  execution,  and  the  employer 
identification  number  of  the  trust. 
Customer  bids  may  not  be  aggregated  on 
the  customer  list.  The  customer  list 
must  include  customers  and  customers 
of  those  customers,  where  applicable. 

3.6.  A  competitive  single  bidder  must 
report  its  net  long  position  if  the  total 
of^all  its  bids  fro  the  security  being 
offered  and  its  net  position  in  the 
security  equals  or  exceeds  $2  billion, 
with  the  position  to  be  determined  as  of 
one  half-hour  prior  to  the  closing  time 
for  the  receipt  of  competitive  tenders.  A 


net  long  position  includes  positions,  in 
the  security  being  auctioned,  in  "when- 
issued"  trading,  and  in  futures  and 
forward  contracts.  Bidders  who  meet 
this  reporting  requirement  and  are 
customers  of  a  depository  institution  or 
a  government  securities  broker/dealer 
must  report  their  positions  through  the 
institution  submitting  the  bid  on  their 
behalf. 

3.7.  Tenders  from  bidders  who  are 
making  payment  by  charge  to  a  funds 
account  at  a  Federal  Reserve  Bank  and 
tenders  from  bidders  who  have  an 
approved  autocharge  agreement  on  file 
at  a  Federal  Reserve  Bank  will  be 
received  without  deposit.  In  addition, 
tenders  from  States,  and  their  political 
subdivisions  or  instnunentalities:  public 
pension  and  retirement  and  other  public 
runds;  international  organizations  in 
which  the  United  States  holds 
membership;  foreign  central  banks  and 
foreign  states;  and  Federal  Reserve 
Banks  will  be  received  without  deposit. 
Tenders  from  all  others,  including 
tenders  submitted  for  Notes  to  be 
maintained  on  the  book-entry  records  of 
the  Department  of  the  Treasury,  must  be 
accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amount  applied  for. 

3.8.  After  the  deadline  for  receipt  of 
competitive  tenders,  there  will  be  a 
public  announcement  of  the  amount 
and  yield  range  of  accepted  bids. 
Subject  to  the  reservations  expressed  in 
Section  4,  noncompetitive  bids  will  be 
accepted  in  full,  and  then  competitive 
bids  will  be  accepted,  starting  with 
those  at  the  lowest  yields,  through 
successively  higher  yields  to  the  extent 
required  to  attain  the  amount  offered. 
Bias  at  the  highest  accepted  yield  will 
be  prorated  if  necessary.  After  the 
determination  is  made  as  to  which  bids 
are  accepted,  an  interest  rate  will  be 
established,  at  a  Mi  of  one  percent 
increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit. 
That  stated  rate  of  interest  will  be  paid 
on  all  of  the  Notes.  Based  on  such 
interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive  bids 
will  pay  the  price  equivalent  to  the 
weighted  average  yield  of  accepted 
competitive  bids.  Price  calculations  will 
be  carried  to  three  decimal  places  on  the 
basis  of  price  per  hundred,  e.g.,  99.923, 
and  the  determinations  of  the  Secretary 
of  the  Treasury  shall  be  final.  If  the 
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amount  of  noncompetitive  bids  received 
would  abaoib  all  or  moet  of  the  oflJering. 
competitive  bids  will  be  accepted  in  an 
amount  sufficient  to  provide  a  fair 
determination  of  the  yield.  Bids 
received  from  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  tveighted  average  yield  of 
accepted  competitive  oids. 

3.9.  No  single  bidder  will  be  awarded 
securities  in  an  amount  exceeding  35 
percent  of  the  public  ofliefing.  The 
determination  of  the  maximum  award  to 
a  single  bidder  will  take  into  account 
the  bidder's  net  kmg  position,  if  the 
bidder  had  been  obliged  to  report  its 
position  per  the  requirements  outlined 
in  Section  3.6. 

3.10.  Notice  of  awards  will  be 
provided  by,)a  Federal  Reserve  Bank  or 
Branch  or  the  Bureau  of  the  Public  Debt 
to  bidders  who  have  submitted  accepted 
competitive  bids,  whether  for  their  own 
account  or  for  the  account  of  customers. 
Those  submitting  noncompetitive  bids 
will  be  notified  only  if  the  bid  is  not 
accepted  in  full,  or  when  the  price  at  the 
average  yield  is  over  par.  No  later  than 
12  noon  local  time  on  the  day  following 
the  auction,  the  appropriate  Federal 
Reserve  Bank  will  notify  each 
depository  institution  that  has  entered 
into  an  autocharge  agreement  with  a 
bidder  as  to  the  amount  to  be  charged 

to  the  institution's  funds  account  at  the 
Federal  Reserve  Bank  on  the  issue  date. 
Any  customer  that  is  awarded  $500 
million  or  more  of  securities  must 
furnish,  no  later  than  10  a.m.  local  time 
on  the  day  following  the  auction, 
written  confirmation  of  its  bid  to  the 
Federal  Reserve  Bank  or  Branch  where 
the  bid  was  submitted.  A  depository 
institution  or  government  securities 
broker/dealer  submitting  a  bid  for  a 
customer  is  responsible  for  notifying  its 
customer  of  this  requirement  if  the 
customer  is  awarded  $500  million  or 
more  of  securities  as  a  result  of  bids 
submitted  by  the  depository  institution 
or  government  seciuities  broker/dealer. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treesury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  bids  in  whole  or  in  part, 
to  allot  more  or  less  than  the  amount  of 
Notes  specified  in  the  offering 
announcement,  and  to  make  diflerent 
percentage  allotments  to  various  classes 
of  applicuits  when  the  Secretary 
considers  it  in  the  public  interest.  The 
Secretary's  action  under  this  Section  is 
final. 

5.  Pajrraent  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  timely  at  the  Federal 
Reserve  Bank  or  Bruich  or  at  the  Bureau 


of  the  Public  Debt,  v^ierever  the  tender 
was  submitted.  Settlemmt  on  Notes 
allotted  «riU  be  bukIs  by  a  charge  to  • 
funds  account  or  pursuant  to  an 
approved  autocbwge  agreement,  as 
provided  in  Section  3.7.  Settlement  on 
Notes  allotted  to  institutional  investors 
and  to  others  whose  tenders  are 
accompanied  by  a  guarantee  as  provided 
in  Section  3.7.'-mu8t  be  made  or 
completed  on  or  before  the  issue  date. 
Payment  in  full  must  accompany 
tenders  submitted  by  all  other  investors. 
Payment  must  be  in  cash;  in  other  funds 
immediately  available  to  the  Treesury; 
in  Treasury  notes  or  bonds  maturing  on 
or  before  the  settlement  date  but  which 
are  not  overdue  as  defined  in  the 
general  regulations  governing  United 
States  securities;  or  by  check  dra«vn  to 
the  order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  by 
the  time  stated  in  the  offering 
announcement.  When  pajrment  has  been 
submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  witn  the  tender  and  the 
purchase  price  is  under  par,  the 
discount  will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  may.  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  of  the  Note  being  purchased. 
In  any  such  case,  the  tender  form  used 
to  place  the  Notes  allotted  in 
TREASURY  DKECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  Separability  of  Principal  and  Interest 

6.1.  Under  the  Treasury's  STRIPS 
Program  (Separate  Trading  of  Registered 
Interest  and  Principal  of  Securities),  a 
Note  may  be  divided  into  its  separate 
components  and  maintained  as  such  on 
the  book-entry  records  of  the  Federal 
Reserve  Banks,  acting  as  Fiscal  Agents 
of  the  United  States.  The  separate 
STRIPS  components  are:  Each  future 
semiannual  interest  payment  (refierred 
to  as  an  Interest  Components  and  the 
principel  payment  (refierred  to  as  the 
Principal  Component).  Each  Interest 
Component  and  the  Principal 


Component  shall  have  an  identifying 
designation  and  CUSIP  number,  which 
are  set  forth  in  Attachment  B  to  this 

circular. 

6.2.  Attachment  B  also  provides  the 
payable  dates  for  the  separate 
components.  In  the  event  any  payment 
date  is  a  Saturday.  Sunday,  or  other 
nonbusiness  day,  the  amount  due  will 
be  payable  (without  additional  interest) 
on  the  next  business  day. 

6.3.  For  a  Note  to  be  separated  into 
the  components  described  in  Section 
6.1..  the  paramount  of  the  Note  must  be 
in  an  amount  which,  based  on  the  stated 
interest  rate  of  the  Note,  will  produce  a 
semiannual  interest  payment  of  $1,000 
or  a  multiple  of  $1,000.  Attachment  C  to 
this  circular  provides  the  minimum  per 
amounts  required  to  separate  a  security 
at  various  interest  rates,  as  well  as  the 
interest  payments  corresponding  to 
those  minimum  par  amounts.  Par 
amounts  greater  than  the  minimum 
amount  must  be  in  multiples  of  that 
amount.  The  minimum  par  amount  for 
this  offering  will  be  provided  in  the 
public  announcement  of  the  amount 
and  yield  range  of  accepted  bids. 

6.4.  A  Note  may  be  separated  into  Its 
components  at  any  time  from  the  issue 
date  until  maturity.  A  request  for 
separation  must  be  made  to  the  Federal 
Reserve  Bank  maintaining  the  account 
for  the  Notes.  Once  a  Note  has  been 
separated  into  its  components,  the 
components  may  be  maintained  and 
transferred  in  multiples  of  $1,000. 

6.5.  biterest  and  Principal 
Components  of  separated  seciuities  may 
be  reconstituted,  i.e.,  restored  to  their 
fully  constituted  form,  on  the  book- 
entry  records  of  the  Federal  Reserve 
Banks.  A  Principal  Component  and  all 
related  unmatured  Interest  Components, 
in  the  appropriate  minimum  ot  multiple 
amounts  previously  announced,  must  be 
submitted  together  for  reconstitution. 

6.6.  Detached  physical  interest 
couprans,  coupons  held  under  the 
CUBES  Program,  or  cash  payments  may 
not  be  substituted  for  missing  Interest  or 
Principel  Components.  Any 
reconstitution  request  which  does  not 
comprise  all  of  the  necessary  STRIPS 
components  in  the  appropriate  amounts 
will  not  be  accepted. 

6.7.  The  book-entry  transfw  of  each 
Interest  Component  and  Principal 
Component  included  in  a  reconstitution 
tranuction  will  be  subject  to  the  fee 
schedule  generally  applicable  to 
transfers  of  book-«}tiy  Treasury 
securities. 

6.8.  Unless  otherwise  provided  in  this 
offiaring  circular,  the  Department  of  the 
Treasury's  genmal  regulations  governing 
United  States  securities  apply  to  the 
Notes  sepaiated  into  their  components. 
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7.  General  Proviskms 

7.1.  As  fiscal  agoito  of  tbe  Uaited 
States,  Federal  Reserve  Banks  axe 
authoriaed,  as  directed,  by  the  Secretary 
of  the  Treasury,  to  receive  tendan,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive  payment 
for,  and  to  issue,  maintain,  sarvioa,  and. 
make  payment  on  the  hfotes. 

7.2.  The  Secretary  of  tlw  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  affect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  such  changes  will  be 
promptly  provided. 

7.3.  The  Notes  issued  under  thie 
circular  shall  be  obligations  of  the 
United  States,  whether  held  in  the  fully 
constituted  form  or  as  separate  Interest 
and  Principal  Components,  and, 
therefore,  the  faith  of  the  United  States 
Government  is  pledged  to  pay,  in  legal 
tender,  principal  and  mterest  on  the 
Notes. 

7.4.  Attachments  A,  B,  and  C,  and  the 
offering  announcement  are  ineorp«>rated 
as  part  of  this  circular. 

Gerald  Murpby, 

Fiscal  Assistant  Secretary. 

Attachment  A— Treaniry's  Single 
Bidder  Guidelines  for  Noncsmpetitiw 
Bidding  in  All  Treasury  Sacivity 
Auctions 

The  investor  categories  listed  below 
define  what  constitutes  a  single 
noncompetitive  bidder. 

(1)  Bank  Holding  Compaipea  and 
Subsidiaries — 

A  bank  holding  company  fincludes 
the  company  and/or  one  or  more  of  its 
subsidiaries,  whether  or  not  organized 
as  separate  entities  under  applicable 
law). 

(2)  Banks  and  Branches — 

A  parent  bimk  (includes  the  parent 
and/or  one  or  more  of  its  branchesr 
whether  or  not  organized  as  separate 
entities  undw  applicable  law). 

(3)  Thrift  Institutions  and  Bmitches — 

A  thrift  institution,  such  as  a  savings 
and  loan  association,  credit  union, 
savings  bank,  or  other  similar  entity 
(includes  the  prindpal  er  parent  omce 
and/or  one  or  mora  of  its  branches, 
whether  or  not  organized  as  separate 
entities  under  ap^cable  law). 

(4)  Corporations  and  Sutsidioeies— 

A  corporation  (includes  the 
corporation  and/or  one  or  more  of  Its 


majority-owned  subsidiaries,  i.e.,  any 
sabaidiary  mora  thuv  50  percent  of 
whose  stack  is  owned  by  the  naieot 
corporttioB  or  by  any  o^ier  of  its 
mafority-owned  subsidiariast^ 

(5)  Families — 

A  married  penes  (indodes  bis  or  fa«r 
speuae,  and  any  unmarried  adult 
cnitdeea^  having  »  common  address 
and/or  househcdd). 

NotK  A  minor  child,  m  deftned  by  the  law 
of  dranidle,  is  not  permitted  to  submit 
tenders  individually,  or  jointly  with  an  adult 
bidder.  (A  minor's  parent  acting  as  natural 
guardian  is  not  recogniud  as  a  separate 
bidder.) 

(6)  Partaerships—' 

Each  partnership  (includes  a 
partnership  or  individual  partner(s), 
acting  together  or  separately,  who  own 
the  majority  or  coBtroUing  interest  hs 
other  partnerships,  corporations,  or 
assodations). 

(7)  Guardkuts,  Castodiana,  or  other 
Fiduciaries — 

A  guardian,  custodian,  or  similar 
fiducial^,  identified  by  (a)  the  name  or 
title  of  the  fiduciary,  (b)  reference  to  the 
document,  court  order,  or  other 
attthority  under  which  the  fiduciary  is 
acting,  and  (c)  the  taxpayer  identifying 
number  assigned  to  the  estate. 

(8)  Trusts— 

A  trust  estate,  which  is  Identified  by 
(a)  the  name  or  title  of  the  trustee,  (b) 
a  reference  to  the  document  creating  the 
trust,  e.g.,  a  trust  indenture,  with  date  of 
execution,  or  a  will,  and  (c)  the  IRS 
employer  identification  number  (not 
social  security  account  number). 

W  Pohticot  Subdivisions — 

(a)  state  government  (any  of  the  50 
states  and  the  Ustrict  of  Columbia ). 

(b)  A  unit  of  local  government  (any 
county,  city,  municipality,  or  township, 
or  other  unit  of  geoepal  govsriHnent,  as 
defined  by  the  Bureau  of  the  Censos  for 
statistical  purposes,  and  includes  any 
trust,  investmant,  or  other  funds 
tfaefeoft 

(c)  A  commonwealth,  territory,  or 
possession. 

(10)  Mutual  Funds— 

A  OHitual  fund  (Mwhsdes  afl  ftmds 
that  conptias  it,  whether  er  n&i 
separately  administered). 


(li)  Money  Market  Funds— 

■  A  money  market  fund  includes  all 
hmda  tbat  have  a  common 
managementX. 

(12)  Investment  Agents/Money 
Managers — 

An  incfividual,  firm,  or  association 
that  undertakes  t»  service,  invest,  and/ 
or  manage  fonds  for  others. 

(Ijy Pension  Funds — 

A  pension  fund  (includes  all  funds 
that  comprise  it,  whether  or  not 
separately  adnuaistered). 

NoIm:  The  definittons  do  not  reflect  all 
bidder  sttuatioiM.  "Singh  bidder"  is  not 
necessarily  synonymous  with  "single  entity". 

Questions  concerning  the  guidelines 
should  be  directed  to  the  Office  of 
Financing,  Bureau  of  the  Public  Debt, 
Washington,  DC  20239  (telephone  202/ 
219-3350). 

Attachment  B— CUSIP  Numbers  and 
Designations  for  the  Principal 
Component  and  Interest  Components  of 
Treasury  Nalea  of  February  15,  2003, 
Series  A-2003,  CUSIP  No.  812827  ;7  8 

The  Principal  Component  is 
designated  (Interest  Rate)  Treasury 
Principal  (TPRN)  Series  A-2003  due 
February  15.  2003,  CUSIP  No.  912820 
BF3. 

taTEREST  COMPONENTS 


DesigwaSow 

CUSIP  Na 
912833 

Treasury  Inleraet  (TINT)  CXm: 

Aofl.  15.  1993 

Feb.  15. 1994 , 

Aug,  15. 1904 .         

BN9 
8P4 
B02 

Feb.  «.  1995 

Mui.  IS.  1995  ._^ „.    _ 

Feb.  1«.  t906 

Auft  16.  ine 

Fab.  15. 1997  ..1 

Aug.  15. 1997 

Feb.  15. 1808 

Am^  18. 1908 

Feb.  15. 190»  „ 

Aug.  15. 1989-    „ 

Febt  W.  2000 

Aa|.i8, aooo.    

Feb.  15,  20&1 

Aug.  15. 2001 

Feb.  15.  2002 

Aojj.  15,  2002  ..._ 

Feb.  15,  2003 

BRO 

Bse 

BTS 

BU3 

BV1 

BW9 

BX7 

BY  5 

BZ2 

CA6 

C84 

CC2 

COO 

CEO 

CF5 

CSS 

CHI 

coot  4S4S-4S-M 


MINIHUH 

mTEREST 

COUPON 

FACE 

PAYMEMT 

(») 

(1) 

it) 

5.000 

HOOOO.OO 

1000.00 
41000.00 

5.125 

1600000.00 

5.250 

800000.00 

2^000.00 

5.375 

1600000.00 

43000.00 

5.500 

400000.00 

11000.00 

5.625 

320000.00 

9000.00 

5.750 

800000.00 

23000.00 

5.875 

1600000.00 

4t000.00 

6.0P0 

100000.00 

3000.00 

6.125 

1600000.00 

49000.00 

6.250 

32000.00 

1000.00 

6.375 

1600000.00 

5^000.00 

6.500 

400000.00 

JI3OOO.OO 

6.625 

1600000.00 

53000.00 

6.750 

800000.00 

2^000.00 

6.875 

320000.00 

11000.00 

7.000 

200000.00 

7000.00 

7.125 

1600000.00 

57OOO.OO 
2§000.00 

7.250 

800000.00 

7.375 

1600000.00 

59000.00 

7.500 

80000.00 

3000.00 

7.625 

1600000.00 

6<l000.00 

7.750 

800000.00 

3f1000.00 

7.875 

1600000.00 

6:3000.00 

8.000 

25000.00 

1000.00 

8.125 

320000.00 

13000.00 

8.250 

800000.00 

33000.00 

8.3.75 

1600000.00 

i67OO0.00 

8.500 

400000.00 

17000.00 

8.625 

1600000.00 

69000.00 

8.750 

160000.00 

7000.00 

8.875 

1600000.00 

71000.00 

9.000 

200000.00 

9000.00 

9.125 

1600000.00 

.73000.00 

9.250 

800000.00 

37000.00 

9.375 

64000.00 

3000.00 

9.500 

400000.00 

19000.00 

9.625 

1600000.00 

77000.00 

9.750 

800000.00 

39000.00 

9.875 

1600000.00 

7^000.00 

10.000 

20000.00 

1000.00 

MUMQ  COW  4M»4»-C 


COUPON 


10.125 
10.250 
10.375 
10.500 
10.625 
10.750 
10.875 
11.000 
11.125 
11.250 
11.375 
11.500 
11.625 
11.750 
11.875 
12.000 
12.125 
12.250 
12.375 
12.500 
12.625 
12.750 
12.875 
13.000 
13.125 
13.250 
13.375 
13.500 
13.625 
13.750 
13.875 
T4.000 
14.125 
14.250 
14.375 
14.500 
14.625 
14.750 
14.875 
15.000 
15.125 


I 

'  • 

ATTACHMENT  C  || 

r- 

■ 

1 

$ 

IM  ORDER  la 

PRODUCE  INTEREST 

PAYHENTS 

THAT  ARE  MULTIPLES 

OF  ilOOO. 

MINIHUH 

INTEREST 

HINIHUH 

INTEREST 

FACE 

PAYHENT 

COUPON 

FACE 

PAYHENT 

(»> 

($) 

(») 

($) 

($) 

s 

1600000.00 

81000.00 

15.250 

800000. oO 

61000.00 

K, 

800000.00 

41000.00 

15.375 

1600000.00 

123000.00 

s^ 

1600000.00 

83000.00 

15.500 

400000.00 

31000.00 

B, 

400000,00 

21000.00 

15.625 

64000.00 

5000.00 

^ 

320000.00 

17000.00 

15.750 

800000.00 

63000.00 

ff 

800000.00 

43000.00 

15.875 

1600000.00 

127000.00 

4, 

1600000.00 

87000.00 

16.000 

25000.00 

2000.00 

& 

200000.00 

11000.00 

16.125 

1600000.00 

1 29000. PO 

^ 

1600000.00 

89000.00 

16.250 

160000.00 

13000.00 

, 

160000.00 

9000.00 

16.375 

1600000.00 

131000.00 

^ 

1600000.00 

91000.00 

16.500 

400000.00 

33000.00 

400000.00 

23000.00 

16.625 

1600000.00 

133000.00 

F- 

1600000.00 

93000.00 

16.750 

800000.00 

67000.00 

01 

800000.00 

47000.00 

16.875 

320000.00 

27000 . 00 

a» 

320000.00 

19000.00 

17.000 

200000.00 

17000.00 

f 

50000.00 

3000.00 

17.125 

1600000.00 

137000.00 

1600000.00 

97000.00 

17.250 

800000.00 

69000.00 

800000.00 

49000.00 

17.375 

1600000.00 

139000.00 

tp 

1600000.00 

99000.00 

17.500 

80000.00 

7000.00 

*#• 

16000.00 

1000.00 

17.625 

1600000.00 

141000.00 

"**• 

1600000.00 

101000.00 

17.750 

800000.00 

71000.00 

H 

800000.00 

51000.00 

17.875 

1600000.00 

14  3000.00 

» 

1600000.00 

103000.00 

18.000 

100000.00 

9000.00 

a. 

200000.00 

13000.00 

18.125 

320000.00 

29000.00 

B 

320000.00 

21000.00 

18.250 

800000.00 

73000.00 

*< 

•  800000.00 

53000.00 

18.375 

1600000.00 

147000.00 

•«J 

1600000.00 

107000.00 

18.500 

400000.00 

37000.00 

y 

400000.00 

27000.00 

18.625 

1600000.00 

149000.00 

S| 

1600000.00 

109000.00 

18.750 

32000.00 

3000.00 

g 

160000.00 

11000.00 

18.875 

1600000.00 

151000.00 

5 

1600000.00 

111000.00 

19.000 

200000.00 

19000.00 

100000.00 

7000.00 

19.125 

1600000.00 

153000.00 

(D 

1600000.00 

113000.00 

19.250 

800000.00 

77000.00 

K* 

800000.00 

57000.00 

19.375 

320000.00 

31000.00 

2 

320000.00 

23000.00 

19.500 

400000.00 

39000.00 

ttt 

400000.00 

29000.00 

19.625 

1600000.00 

157000.00 

,^ 

1600000.00  . 

117000.00 

19.750 

800000.00 

79000.00 

1 

800000.00 

59000.00 

19.875 

1600000.00 

159000.00 

1600000.00 

119000.00 

20.000 

10000.00 

1000.00 

40000.00 

3000.00 

20.125 

1600000.00 

161000.00 

1600000.00 

121000.00 

[ 

20.250 

800000.00 

81000.00 

T^ 

( 
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Treanvy  Pcbnury  Qoartniy  1 

-^  The  Treasury  win  raise  about  Sta.OZS 
'miniao  of  new  cash  and  raftmd  $29,472 
million  of  securities  maturiogF)rtiniary 
15, 1993.  by  issuing  $TS,000  miffion  of 
3-year  notes.  $10,750  railKair  of  lO-year 
notes,  and  $9,250  miTlicMi  of  30-year 
bonds.  The  $25,472  miHIan  of  maturing 
securitim  ore  diose  held  by  the  pubHc, 
including  $2,059  milBon  held,  as  of 
today,  by  F^ral  Reserve  Banks  as 
agents  for  foreign  and  international 
monetary  authorities. 


The  thr«0  iasuea  totaliag  $35,500 
millsB  »•  being  aflarad  to  Hm  pvUk. 
and  any  HBoniits  tandnvd  by  Fedeiat 
Reserv*  Banks  a>  agaats  for  feraign  and 
intfflTiatioiwl  moiMtaiy  authoritias  widi 
be  added  to  Aat  amoioit.  Tandars  for 
such  accounts  wiB  be  accepted  at  the 
average  prices  of  accepted  coB^wtJIive 
tenders. 

In  addition  to  the  public  holdings, 
Govamment  accounts  and  Federal 
Reserve  Banks,  for  their  own  accounts, 
hold  $4,878  millicn  of  the  maturing 


securities  tksl  aey  be  le&inded  by 
issiiing  addfttoBak  amounts  of  die  new 
secvrftiea  al  tile  Sfvsfags  prices  of 
accepted  competitive  tenders. 

The  lO'year  note  and  30-year  bond 
being  offered  today  will  be  eligible  for 
the  STRIPS  program. 

Details  about  aadi  of  the  new 
securillas  am  givaa  iB  the  attached 
highli^Ms  of  tlie  offsriBg  nd  ia  the 
official  offering  eircukrs. 

AttachmezU 


HiOHuoKTS  OF  Treasury  OFFERMes  tothe  Public  February  t993  Qumreny  fwrntcma 

IMaeanraiifliq 

AfTKMMSllMetoSwpuMkt IIMMmMkm $10,350  sMm WJOatmoik 

OoscftptionafSacuity: 

T«nnandlyp«arsecui1ly 3-ymrno«BB KO-yaarnoiaa 30-yMt  bones. 

SoitM  awe  CVS»P  SBiUnafcw SSriss  X-1«96  (COSJP  NO.  912827  J8    Sertas  A-2003  (CU«P  Mo.  912827  J7  Bonds  ol  Fobiuaiy  2023  (CUS«>  No. 

^                                                            0).  9128teEP9). 

CUSiP  Nos.  lor  STRIPS  Com^    Not  Kiplcable LMsd  m  MKtMwnl  B  of  oflertn?  dr  tMxt  m  ABacnmant  B  d  oKMng  dr- 


rma. 
issMdata 


Matu% 
Mereal 


Febnnry  16. 1993  .- 


kwesSnent  ytokt 

PfVMiMvor  dtocouf^ 


MWcmwi  dtuwnlnaiBw  mi^ttUt . 

AmMint  requtrsd  lor  smiPS 

Terms  ol  ale: 
Moewdofi 
CofTi^eSSve  I 


ruary  IS.  1993) 

NtMary  «,  1996 Fednjary  15.  2009 

To  tM  dsnmilnod  baaed  en  ■»  aver  To  be 

age  olaoceplee  bide.  sBBOt 

TotMdBtemNnedaiaucilon ,._..  To  be  dalamwed  at  audlen  ._ 

Te  be  dfltaimlnedanef  auction Te  be  detannined  tftar  auction 

Au^Ht  tS  and  Febraary  IS Augutf  IS  and  Febrasy  is  ..... 

iSjOOO „ „    $1,009 

NU  appllcabie !..Z.,.!!""!Z  TobediMraiiniiit^aiiva^^ 


FebNMiy  16,  1963  90  be  dated  Feb-    Febraary  1*.  19*9  (k>  ba  < 


NoMOompeMiw  tendecs  . 


Key 


Receipt  of  lendefs 

(a)  nonooRipedlfve 

(b)  competWw . 


luarytS,  1993). 

Febfuajy  15, 2023. 

on  the  awer-    To  be  debwieiea  based  on  to  a«w- 

lib^bei 
Tet 

Augual  IS  and  Febwaiy  1&. 
si,aoo. 

rO  DV  O0IOTTTWQ  mvm  mMSmJn, 

y>t»i*M»9n Yield  auction „  YWdaadlen. 

Meat  be  expressed  as  an  anmot  ytakf   lAjst  be  exprasaed  as  an  annual  yield  Must  be  eKMeeed  ae  an  annutf  yield 

«M»«Mdedmals,*9..7.1«%.               ^tmtm  assiwatb. ag..  710%.  wNh  two  dedmels,  e.g.. 7.10K. 

Accepted  In  fuitf  to  eisiaja  pass  ap   AoeapladiaMaltoaMaraoepiloaup  Aocapted  m  Ml  at  to  avanaa  prtea  ap 

to  $5,000,000.                                          to  $6,000090.  I»  $5,000X1001 

To  be  oateonlaed  altat  auction Tebet 


Fabfuary«l.1993 


Tueaday,  Febnjaiy  9. 
prior  to  t2«)  noon,  EST 
prior  t»  1:06  pjn..  EST  . 


SsMement  (Nna*  paimam  due  boat  biatt- 
Monsy. 
(a)  lunds  Immedtatety  avaisble  to    Tuesday.  Febniacy  16, 1999  . 

to  Treasury. 
Wieadlly-eoaBctfciecbeeli Tlwraday,  Febnary  11, 1993 


piierl»12:fi»iiooi^ESr 

prior  to  1:00  pjn..  EST 


Thufsdayi,  February  11, 1999^ 
priop  to  12:00  men,  EST. 
SriarK>  1300  piai..  EST. 


Tuesday.  Fatawaiy  16, 1093  . 
Tburaday.  Fatouary  It.  1993 


V 


TiMaday.  Fabnary  16, 1993. 
Fatawaiy  11. 1083. 


(FR  Doc  93-3019  Filed  3-^-43;  Me4S  ^) 


No.5-8^ 

Treasiuy  Niotas  of  February  15. 1996, 
Series  £-1996  (CUSIP  No.  912827  J6  Q) 

WashingtoD,  February  3, 1993. 

1.  Invitatien  for  Tamlers 

l.t.  The  Secretary  of  the  Traasury, 
under  the  autboity  of  chapter  31  of  title 
31,  United  States  Code,  invites  tenders 
for  United  States  securiiiea,  as  describeKl 
above  and  in  the  offieriBg 
announcement,  hereafter  reSaned  to  a»- 
Notea.  The  Notes  will  be  sold  al  auction. 
and  bidding  will  be  on  a  yield  basis. 
Payment  wiU  be  leqjuired  al  the  price 
equivalem  of  th«  yield  of  each  accepted 


bid.  The  iDteiest  rate  on  the  Notes  and 
the  price  equivalent  of  each  accepted 
bid  will  be  determined  in  the  manner 
described  below.  Additional  amounts  of 
the  Notes  may  be  issued  to  Federal 
Reserve  Banks  for  theirx)wn  account  m 
exchange  for  maturing  Treasury 
securities.  Additional  amounts  of  the 
Notes  may  also  be  issued  at  the  average 
price  to  Federal  Reserve  Banks,  as 
agents  for  foreign  and  international 
monetary  authorities. 

2.  Descriptios  of  Secarilies 

2.1.  The  issue  date  and  maturity  date 
of  the  Notes  am  stated  in  the  ottadi^g 
aftBOQ9cement  The  Notes  wttl  accrae 
interert  frooi  thetssue  date,  faiterest  will 
be  payable  oa  a  semiannual  bans  as 
described  in  the  oSsrieg  announoement 
through  the  date  that  the  priadpel 
becofaes  peyaUe.  The  Notes  wiU  Bst  be 


subject  to  call  for  redemption  prior  to 
maturity,  la  the  event  any  payment  data 
is.  a  Saturday,  Sunday,- or  other 
ncflihtttinass  day,  the  amount  due  wiO 
be  payable  (without  additionai  iatHasI) 
on  the  next  business  day. 

2.2.  The  Notes  will  be  issued  fli^  ia 
book-eatry  iariB  in  the  ■unieutin  and 
multiple  aBKMuxts  stated  is  the  ofleriBg 
announfematrt,  They  will  ikot  be  iaanaA 
in  registered  defiaitive  or  in  beaiar 
form. 

2J3.  The  Depertmeoft  of  dw  Traesatyls 
gaasial  regulations  gofrem  ing  UnilaA 
States  aacurities.  Lai,  DepettieesH  of  te 
Treeaury  CSroklar  Nol  300.  curraDt 
revision  (31  CFRpsi  306),  as  to  fto 
extent  applicabie  to  saerkataUe 
securities  issued  in  book-entry  form, 
and  the  reguktians  goreming  book- 
entry  Treaswy  Bond»,  Notes,  and  Bills, 
as  adopted  and  pubhabed  m  a  final  nUe 
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to  govern  secimties  held  in  the 
TREASURY  DIRECT  Book-Entry 
Securities  System  in  Department  of  the 
Treasury  Qrcular,  Public  Debt  Series, 
No.  2-«6  (31  CFR  part  357).  apply  to  the 
Notes  oRiered  in  this  circular. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington,  DC  20239-1500.  The 
closing  times  for  the  receipt  of 
noncompetitive  and  competitive  tenders 
are  specified  in  the  offering 
announcement.  Noncompetitive  tenders 
will  be  considered  timely  if  postmarked 
(U.S.  Postal  Service  cancellation  date) 
no  later  than  the  day  prior  to  the  auction 
and  received  no  later  than  close  of 
business  on  the  issue  day. 

3.2.  The  par  amount  of  Notes  bid  for 
must  be  stated  on  each  tender.  The 
minimum  bid  is  stated  in  the  offering 
announcement,  and  larger  bids  must  be 
in  multiples  of  that  amount. 

3.3.  Competitive  bids  must  also  show 
the  yield  desired,  expressed  in  terms  of 
an  annual  yield  with  two  decimals,  e.g., 
7.10%.  Fractions  may  not  be  used.  A 
single  bidder,  as  defined  in  Treasury's 
single  bidder  gwdelines  contained  in 
Attachment  A  to  this  circular,  may 
submit  bids  at  more  than  one  yield. 
However,  at  any  one  yield,  the  Treasury 
will  not  recognize  any  amount  tendered 
by  a  single  bidder  in  excess  of  35 
percent  of  the  public  offering  amount.  A 
competitive  bid  by  a  single  bidder  at 
any  one  yield  in  excess  of  35  percent  of 
the  pubUc  offering  will  be  reduced  to 
that  amount. 

3.4.  Noncompetitive  tenders  do  not 
specify  a  yield.  A  single  bidder  should 
not  submit  a  noncompetitive  tender  for 
more  than  $5,000,000.  A 
noncompetitive  bid  by  a  single  bidder  in 
excess  of  $5,000,000  will  be  reduced  to 
that  amount.  A  bidder,  whether  bidding 
directly  or  through  a  depository 
institution  or  a  government  securities 
broker/dealer,  may  not  submit  a 
noncompetitive  bid  for  its  own  account 
in  the  same  auction  in  which  it  is 
submitting  a  competitive  bid  for  its  own 
account.  A  bidder  may  not  submit  a 
noncompetitive  bid  if  the  bidder  holds 
a  position,  in  the  Notes  being  auctioned, 
in  "when-issued"  trading,  or  in  futures 
or  forward  contracts.  A  noncompetitive 
bidder  may  not  enter  into  any  agreement 
to  purchase  or  sell  or  otherwise  dispose 
of  the  security  being  auctioned,  nor  may 
it  commit  to  sell  the  security  prior  to  the 
designated  closing  time  for  receipt  of 
competitive  bids. 

3.5.  The  following  institutions  may 
submit  tenders  for  accounts  of 
customers:  Depoutory  institutioas.  as 


described  in  section  19(b)(1)(A), 
excluding  those  institutions  described 
in  subparagraph  (vii),  of  the  Federal 
Reserve  Act  (12  U.S.C.  461(b)(1)(A)): 
and  government  securities  broker/ 
dealers  that  are  registered  with  the 
Securities  and  Exchange  Commission  or 
noticed  as  government  securities  broker/ 
dealers  pursuant  to  section  15C(a)(l)  of 
the  Securities  Exchange  Act  of  1934. 
Others  are  permitted  to  submit  tenders 
for  their  own  accoxuit.  A  submitter,  if 
bidding  competitively  for  customers, 
must  include  a  customer  list  with  the 
tender  giving,  for  each  customer,  the 
name  of  the  ciistomer  and  the  amount 
bid.  A  separate  tender  and  customer  list 
should  be  submitted  for  each 
competitive  yield.  For  non-competitive 
bids,  the  ciistomer  Ust  must  provide,  for 
each  customer,  the  name  of  the 
customer  and  the  amount  bid.  For 
mailed  tenders,  the  customer  Ust 
submitted  with  the  tender.  For  other 
than  mailed  tenders,  the  customer  list 
should  accompany  the  tender.  If  the 
customer  list  is  not  submitted  with  the 
tender,  information  for  the  list  must  be 
complete  and  available  for  review  by  the 
deadline  for  submission  of 
noncompetitive  tenders.  The  customer 
list  should  be  received  by  the  Federal 
Reserve  Bank  on  auction  day.  All 
competitive  and  noncompetitive  bids 
submitted  on  behalf  of  trust  estates  must 
provide,  for  each  trust  estate,  the  name 
or  title  of  the  trustee(s),  a  reference  to 
the  document  creating  the  trust  with  the 
date  of  execution,  and  the  employer 
identification  number  of  the  trust. 
Customer  bids  may  not  be  aggregated  on 
the  customer  list.  The  customer  list 
must  include  customers  and  customers 
of  those  customers,  where  applicable. 

3.6.  A  competitive  single  bidder  must 
report  its  net  long  position  if  the  total 
of  all  its  bids  for  the  security  being 
offered  and  its  net  position  in  the 
security  equals  or  exceeds  $2  billion, 
with  the  position  to  be  determined  as  of 
one  half-hour  prior  to  the  closing  time 
for  the  receipt  of  competitive  tenders.  A 
net  long  position  includes  positions,  in 
the  security  being  auctioned,  in  "when- 
issued"  trading,  and  in  futures  and 
forward  contracts.  Bidders  who  meet 
this  reporting  requirement  and  are 
customers  of  a  depository  institution  or 
a  government  securities  broker/dealer 
must  report  their  positions  through  the 
institution  submitting  the  bid  on  their 
behall 

3.7.  Tenders  from  bidders  who  are 
making  payment  by  charge  to  a  funds 
account  at  a  Federal  Reserve  Bank  and 
tenders  from  bidders  who  have  an 
approved  autocharge  agreement  on  file 
at  a  Federal  Reserve  Bank  will  be 
received  without  deposit.  In  addition. 


tenders  from  States,  and  their  political 
subdivisions  or  InstrumentaUties;  public 
pension  and  retirement  and  other  public  ■\^ 
huids:  international  organizations  in 
which  the  United  States  holds 
membership;  foreign  central  banks  and 
foreign  states;  and  Federal  Reserve 
Banks  will  be  received  without  deposit. 
Tenders  bom  all  others,  including 
tenders  submitted  for  Notes  to  be 
maintained  on  the  book-entry  records  of 
the  Department  of  the  Treasury,  must  be 
accompanied  by  full  payment  for  the 
amount  of  Notes  applied  for,  or  by  a 
guarantee  from  a  commercial  bank  or  a 
primary  dealer  of  5  percent  of  the  par 
amoimt  applied  for. 

3.8.  After  the  deadline  for  receipt  of 
competitive  tenders,  there  will  be  a 
public  announcement  of  the  amount 
and  yield  range  of  accepted  bids. 
Subject  to  the  reservations  expressed  in 
Section  4.  noncompetitive  bids  will  be 
accepted  in  full,  and  then  competitive 
bids  will  be  accepted,  starting  with 
those  at  the  lowest  yields,  through 
successively  higher  yields  to  the  extent 
required  to  attain  the  amount  offered. 
Bids  at  the  highest  accepted  yield  will 
be  prorated  if  necessary.  After  the 
determination  is  made  as  to  which  bids 
are  accepted,  an  interest  rate  will  be 
estabhshed.  at  a  1/8  of  one  percent 
increment,  which  results  in  an 
equivalent  average  accepted  price  close 
to  100.000  and  a  lowest  accepted  price 
above  the  original  issue  discount  limit. 
That  stated  rate  of  interest  will  be  paid 
on  all  of  the  Notes.  Based  on  such 
interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompyetitive  bids 
will  pay  the  price  equivalent  to  the 
weighted  average  yield  of  accepted 
competitive  bids.  Price  calculations  will 
be  carried  to  three  decimal  places  on  the 
basis  of  price  per  hundred,  e.g.,  99.923, 
and  the  determinations  of  the  Secretary 
of  the  Treasury  shall  be  final.  If  the 
amount  of  noncompetitive  bids  received 
would  absorb  all  or  most  of  the  offering, 
competitive  bids  mil  be  accepted  in  an 
amount  sufficient  to  provide  a  fair 
determination  of  the  yield.  Bids 
received  bom  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  bids. 

3.9.  No  sin^e  bidder  will  be  awarded 
securities  in  an  amount  exceeding'39  ; 
percent  of  the  public  offering.  The 
determination  of  the  maximum  award  to 
a  single  bidder  will  take  into  account 
the  bidder's  net  long  position,  if  the 
bidder  has  been  obliged  to  report  its 
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position  per  the  requirements  outlined 
in  Section  3.6. 

3.10.  Notice  of  awards  will  be 
provided  by  a  Federal  Reserve  Bank  or 
Branch  or  the  Bureau  of  the  Public  Debt 
to  bidders  who  have  submitted  accepted 
competitive  bids,  whethw  for  their  own 
account  or  for  the  account  of  customers. 
Those  submitting  non-competitive  bids 
will  be  notified  only  if  the  Did  is  not 
accepted  in  full,  or  when  the  price  at  the 
average  yield  is  over  par.  No  Later  than 
12  noon  local  time  on  the  day  following 
the  auction,  the  appropriate  Federal 
Reserve  Bank  will  noti^  each 
depository  institution  that  has  entered 
into  an  autocharge  agreement  with  a 
bidder  as  to  the  amount  to  be  chained 
to  the  institution's  funds  account  at  the 
Federal  Reserve  Bank  on  the  issite  date. 
Any  customer  that  is  awarded  $500 
million  or  more  of  securities  must 
furnish,  no  later  than  10  a.m.  local  time 
on  the  day  following  the  auction, 
written  confirmation  of  its  bid  to  the 
Federal  Reserve  Bank  or  Branch  where 
the  bid  was  submitted.  A  depository 
institution  or  government  securities 
broker/dealer  submitting  a  bid  for  a 
customer  is  responsible  for  notifying  its 
customer  of  this  requirement  if  the 
customer  is  awarded  $500  million  or 
more  of  secxmties  as  a  result  of  bids 
submitted  by  the  depository  institution 
or  government  securities  broker/dealer. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  bids  in  whole  or  in  part, 
to  allot  more  or  less  than  the  amount  of 
Notes  specifled  in  the  off'ering 
announcement,  and  to  make  diffierent 
percentage  allotments  to  various  classes 
of  applicants  when  the  Secretary 
considers  it  in  the  public  interest.  The 
Secretary's  action  under  this  Section  is 
flnal. 

5.  Payment  and  Delivery 

5.1.  Settlement  for  the  Notes  allotted 
must  be  made  timely  at  the  Federal 
Reserve  Bank  or  Branch  or  at  the  Bureau 
of  the  Public  Debt,  wherever  the  tender 
was  subrpitted.  Settlement  on  Notes 
allotted  will  be  made  by  a  chaise  to.  a 
funds  account  or  pursuant  to  an 
approved  autocharge  agreement,  as 
provided  in  Section  3.7.  Settlement  on 
Notes  allotted  to  institutional  investors 
end  to  others  whose  tenders  are 
accompanied  by  a  guarantee  as  provided 
in  Section  3.7.  must  be  made  or 
completed  on  or  before  the  issue  date. 
Payment  in  full  must  accompany 
tenders  submitted  by  all  other  investors. 
Payment  must  be  in  cash;  in  other  hmds 
immediately  available  to  the  Treasiuy; 
in  Treasury  notes  or  bonds  maturing  on 


or  before  the  settlement  date  but  which 
are  not  overdue  as  deBned  in  the 
general  regtdations  governing  United 
States  securities;  or  by  dieck  drawn  to 
the  order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  by 
the  time  stated  in  the  offining 
announcement.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  of  the  Notes  allotted  is 
over  par,  settlement  for  the  premium 
must  be  completed  timely,  as  specified 
above.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the 
discount  will  be  remitted  to  the  bidder. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  par 
amount  of  Notes  allotted  may,  at  the 
discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  definitive  securities 
tendered  in  payment  for  the  Notes 
allotted  and  to  be  held  in  TREASURY 
DIRECT  are  not  required  to  be  assigned 
if  the  inscription  on  the  registered 
definitive  security  is  identical  to  the 
registration  on  the  Note  being 
purchased.  In  any  such  case,  the  tender 
form  used  to  place  the  Notes  allotted  in 
TREASURY  DIRECT  must  be  completed 
to  show  all  the  information  required 
thereon,  or  the  TREASURY  DIRECT 
account  number  previously  obtained. 

6.  General  Provisiona 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized,  as  directed  by  the  Secretary 
of  the  Treasury,  to  receive  tenders,  to 
make  allotments,  to  issue  such  notices 
as  may  be  necessary,  to  receive  payment 
for,  and  to  issue,  maintain,  service,  and 
make  payment  on  the  Notes. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  supplement  or  amend 
provisions  of  this  circular  if  such 
supplements  or  amendments  do  not 
adversely  afiiect  existing  rights  of 
holders  of  the  Notes.  Public 
announcement  of  sudi  changes  will  be 
promptly  provided. 

6.3.  The  Notes  issued  under  this 
circular  shall  be  obligations  of  the 
United  Sutes,  and,  therefore,  the  faith  of 
the  United  States  Government  is 
pledged  to  pay,  in  legal  tencter. 
principal  and  interest  on  the  Notes. 


6.4.  Attachment  A  and  the  offering 
announcement  are  incorporated  as  part 
of  this  circular. 
GotiM  Mnqjihy, 
Fiscal  Assistant  Secretary. 

AttachnMHl  A— Traasory's  Single 
Bidder  Guidetiaet  for  Noncompetitive 
Biddii^  in  All  Treasury  Secnrtty 
AuctioDS 

The  investor  categories  listed  below 
define  what  constitutes  a  single 
noncompetitive  bidder. 

(1)  Bank  HoMing  Companies  and 
Subsidiaries — 

A  bank  holding  company  (includes 
the  company  and/or  one  or  more  of  its 
subsidietries,  whether  or  not  organized 
as  separate  entities  under  applicable 
law). 

(2)  Banks  and  Branches— 

A  parent  bank  (includes  the  parent 
and/or  one  or  more  of  its  branches, 
whether  or  not  organized  as  separate 
entities  under  applicable  law). 

(3)  Thrift  Institutions  and  Branches— 

A  thrift  institution,  such  as  a  savings 
and  loan  association,  credit  union, 
savings  banks,  or  other  similar  entity 
(includes  the  principal  or  parent  office 
and/or  one  or  more  of  its  branches, 
whether  or  not  organized  as  separate 
entities  under  applicable  law). 

(4)  Corporations  and  Subsidiaries — 

A  corporation  (includes  the 
corporation  and/or  one  or  more  of  its 
majority-owned  subsidiaries,  i.e.,  any 
subsidiary  more  than  50  percent  of 
whose  stock  is  owned  by  the  parent 
corporation  or  by  any  other  of  its 
majority-owned  subsidiaries). 

(5)  Families — 

A  married  person  (includes  his  or  her 
spouse,  and  any  unmarried  aduh 
children,  having  a  common  address 
and/w  household.) 

Note:  A  ihiiior  diild,  n  defined  by  the  bw 
of  domicile,  is  not  pemiitted  to  submit 
tenders  individually,  or  jointly  with  an  aduh 
bidder.  (A  miiMr's  perent  acti^  es  natuFil 
guardian  is  not  racocnlzed  as  a  separate 
Mdder.) 

(6)  Partemships— 

Each  partnership  (includes  a 
partnership  or  incbvidual  paitner(s). 
acting  together  or  separately,  who  own 
the  majority  or  controlling  interest  in 
other  partnerships,  craporations.  or 
associations). 

(7)  Guardians,  Custodians,  or  other 
Fiduciaries — 

A  guardian,  custodian,  or  similar 
fidudaiy,  identified  by  (a)  the  name  or 
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title  of  the  fiduciary,  (b)  reference  to  the 
document ,  court  order,  or  other 
authority  under  which  the  fiduciary  Is 
acting,  and  (c)  the  taxpayer  identifying 
number  assigned  to  the  estate. 

(8)  Trusts— 

A  trust  estate,  which  is  identified  by 
(a)  the  name  or  title  of  the  trustee,  (b) 
a  reference  to  the  document  creating  the 
trust,  e.g.,  a  trust  indenture,  with  date  of 
execution,  or  a  will,  (c)  the  IRS 
employer  identification  number  (not 
social  security  account  number). 

(9)  Political  Subdivisions — 

(a)  A  state  government  (any  of  the  50 
states  and  the  District  of  Columbia). 

(b)  A  unit  of  local  government  (any 
county,  city,  municipality,  or  township, 
or  other  unit  of  general  government,  as 
defined  by  the  Bureau  of  the  Census  fbr 
statistical  purposes,  and  includes  any 
trust,  investment,  or  other  funds 
thereof). 

(c)  A  commonwealth,  territory,  or 
possession. 

(10)  Mutual  funds — 

A  mutual  fund  (includes  all  funds 
that  comprise  it.  whether  or  not 
separately  adniinistered]. 


(nf  Money  Market  Funds— 

A  money  market  fund  (includes  all 
funds  that  have  a  common 
management). 

(12)  Investment  Agents/Money 
Managers — 

An  individual,  firm,  or  association 
that  undertakes  to  service,  invest,  and/ 
or  manage  funds  for  others. 

(13)  Pension  Funds — 

A  pension  fund  (includes  all  funds 
that  comprise  it.  whether  or  not 
separately  administered). 

No(m:  The  definitions  do  not  reflect  all 
bidder  situations.  "Sin^  bidder"  is  not 
necessarily  synonymous  with  "single  entity". 

Questions  concerning  the  guidelines 
should  be  directed  to  the  Office  of 
Financing.  Bureau  of  the  Public  Debt, 
Washington.  DC  20239  (telephone  202/ 
219-3350). 

Treasury  February  Quarterly  Financing 

The  Treasury  will  raise  about  $10,025 
million  of  new  cash  and  refund  $25,472 
million  of  securities  maturing  February 
15,  1993,  by  issuing  $15,500  million  of 
3-year  notes,  $10,750  million  of  10-year 
notes,  and  $9,250  million  of  30-year 


bonds.  The  $25,472  million  of  maturing 
securities  are  those  held  by  the  public, 
including  $2,059  million  held,  as  of 
today,  by  Federal  Reserve  Banks  as 
agents  for  foreign  and  international 
monetary  authorities. 

The  three  issues  totaling  $35,500 
million  are  being  offered  to  the  public, 
and  any  amounts  tendered  by  Federal 
Reserve  Banks  as  agents  for  foreign  and 
international  monetary  authorities  will 
be  added  to  that  amount.  Tenders  for 
osuch  accounts  will  be  accepted  at  the 
average  prices  of  accepted  competitive 
tenders. 

In  addition  to  the  public  holdings. 
Govommeot  accounts  and  Federd 
Reserve  Banks,  for  their  own  accounts, 
hold  $4.87B  milUon  of  the  maturing 
securities  that  may  be  refunded  by 
issuing  additional  amounts  of  the  new 
securities  at  the  average  prices  of 
accepted  competitive  tenders. 

The  10-year  note  and  30- year  bond 
being  offered  today  will  be  eligible  for 
the  STRIPS  program. 

Details  about  ewii  of  the  new 
securities  are  given  in  the  attached 
hi^lights  of  the  offering  and  in  the 
official  offering  circulars. 

Attachment 


Hjghughts  of  Tr£A!9orv  Offerings  to  the  Public  February  1993  Quarterly  Financinq 

(February  3,  109^ 


Amourrf  offered  to  9»  pubic $15,500  wtKon _ 

Descnptton  ot  secvrtty: 

Term  and  type  of  McwiKy  9-year  rxXes 

Sertaa  and  CUSIP  designation Swies  X-1996  (CUSIP  Na  9128e7  J6 

0). 
Not  appacabie ...... 


$10,750 


$9,250  mnon. 


CUSIP  Nos. 

nertt. 
Issue 


»or  STRIPS  Cortipo- 


FatMuaiylS.  1993 


Maturity  date . 
Merest  rate  .. 


tnveetnnent  yield  

PrerMum  or  daoourM 
iniefBSt  payment  dates 


February  15, 1996 — 

To  be  determined  based  on  ttte  aver- 
age 01  accepted  tuds. 
To  be  'determined  at  auctloo 


10-year  notes -..  30-year  bonds. 

Series  A-2003  (CUStf>>to.  912827  J7  Bonds  of  Febnjary  2023  (CUSIP  Na 

8).  912810  EP  9). 

LMad  tn  ASactunent  8  of  olfertng  dr-  Listed  In  Attachment  B  of  oflering  cir- 
cular, cuiar. 

Febniary  16.  1993  (to  be  dated  Feb-  Febniary  16.  1993  (to  be  dated  Feb- 
ruary 15.  1993).  ruary  15. 1993). 

Febnjary  15.  2003 Fabniary  15,  2023. 

To  be  determined  based  on  ttie  aver-  To  be  determined  based  on  the  vtv- 

age  of  accepted  Uds.  age  of  accepted  bids. 

To  be  delerrrorwd  at  auction  _ To  be  determined  at  aucUoa 


To  bo  determined  alter  auction To  be  determined  after  auction  To  be  determined  attar  auction. 


Minimum  denomination  availat)lo 

Amourt  required  tor  STRIPS  - Nolapplk»t«e 

Terms  of  sale: 

Method  of  sale ~ 

Competlttve  tenders  


August  15  and  February  ts  .- 
$5,000  


payauo  by 


JTield  auction  

Must  be  expressed  as  an  annual  i^aid 

with  two  decimals,  e.g..  7.10%. 
Accepted  in  lull  at  the  average  price  up 

to  $5,000,000. 


August  15  and  Febraary  15 _.  August  15  and  February  15. 

$1.000 -.- $1,000. 

To  be  delaiminad  after  auction  To  be  detemtined  after  auction. 

Yield  auction  Yield  aoeaton. 


Aocniod 
lor. 

Key  dates: 

Receipt  of  tenders 

(a)( 

(b)  competitive 

Settlemert  (Knol  paymoni  duo  tnm  bMt- 
tutiom): 

(a)  lands  Unmedllaly  nwlliWe  to 
Itie  Treasury. 

(b)  raodNy-coltoclUo  ctwck  .__..» — 


Must  be  expressed  as  an  annual  yield 
with  two  decimals,  e.g..  7.10%. 

Accepted  in  full  at  the  average  price  up 
to  $5,000,000. 

To  bo  determined  after  auction  ...._ 


Must  be  expressed  as  an  anr>ual  yield 
with  two  decimals.  e.g..  7.10%. 

Accepted  in  fun  at  the  average  prtco  up 
to  $5,000,000. 

To  bo  detorminod  after  auction. 


Tuesday,  February  9,  1983 


_ „    Wednesday.  FetKuary  10. 1S93 Thursday,  February  11. 1993. 

Prior  to  12:00  noon.  EST „ Piw  to  12:00  noon.  EST  ._ Prior  to  12:00  noon.  EST. 

Prior  to  1:00  p.m.  EST „-    Prior  to  1:00  pjn..  EST - _.    Met  to  1.<X)  p.m..  EST. 


Tuoaday.  Fobnjory  16. 1993  . 

TTturaday.  Febniary  11. 1993 


„_.    Tuoaday.  Fobnwy  16. 1988  Tuoseay.  Febnaiy  16. 1998 

-_    Thursday.  February  11. 1993 Tkunday.  Fobiuary  11.  }093. 
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Public  infomtation  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Februarys,  1993. 

,  Tlie  Departinent  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submissionfs)  may  be  obtained  by 
calling  the  Treasiuy  Bureau  Gearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue  NW.. 
Washington,  DC  20220. 

Financial  Management  Service 

OAfS  Number.' 1510-0043 

Form  Number:  TFS-133  and  TFS-135 

Type  o/l?eview;  Extension 

Title:  Notice  of  Reclamation  Electronic 
Funds  Transfer,  Federal  Recurring 
Payments  (TFS-133)  Request  for 
Debit,  Electronic  Funds  Transfer, 
Federal  Recurring  Payments  {TFS- 
135) 

Description:  A  program  agency 
authorizes  Treasury  to  recover 
payments  that  have  been  issued  after 
the  death  of  the  beneficiary.  TFS  133 
is  used  by  Treasury  to  notify  the 
financial  organization  (FO)  of  the  FO's 
accountability  concerning  the  funds. 
When  the  FO's  do  not  respond  to  the 
TFS  133,  Treasury  then  prepares  TFS 
135  and  sends  it  to  the  Federal 
Reserve  Bank  which  services  the  FO 
to  request  the  FRB  to  debit  the 
account  of  the  FO. 

Respondents:  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
55,000 

Estimated  Burden  Hours  Per  Response: 
12  minutes 

Frequency  of  Response:  Other  (as 
needed) 

Estimated  Total  Reporting  Burden: 
91,993  hours 

Clearance  Officer:  Jacqueline  R.  Perry, 
(301)  344-8577,  Financial 
Management  Service,  3361-L  75th 
Avenue,  Landover,  MD  20785 

OMB  Reviewer:  Milo  Simderhauf,  (202) 
395-6880.  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 


Office  Building,  Washington,  DC 
20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
IFR  Doc  93-3058  Filed  2-»-93;  8:45  am) 
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Publk  Information  CoUectlon 
Requirements  Submlttad  to  OMB  for 
Review 

Febi\>ary  3, 1993. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
Information  collection  requirement(8)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Conies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Qearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171,  Treasury  Annex, 
1500  Pennsylvania  Avenue^MW., 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  1545-0181 

Form  Number:  IRS  Form  4768 

Type  of  Review:  Revision 

Title:  Application  for  Extension  of  Time 
to  File  a  Return  and/or  Pay  U.S.  Estate 
(and  Generation-Skipping  Transfer) 
Taxes 

Description:  Form  4768  is  used  by 
estates  to  request  an  extension  of  time 
to  file  an  estate  (and  GST)  tax  return 
and/or  to  pay  the  estate  (and  GST) 
taxes  and  explain  why  the  extension 
should  be  granted.  IRS  uses  the 
information  to  decide  whether  the 
extension  should  be  granted. 

Respondents:  Individuals  or 
households.  Businesses  or  other  for- 
profit 

Estimated  Number  of  Respondents/ 
Recordkeepers:  18,500 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 13  minutes 
Learning  about  the  law  or  the  form — 

16  minutes 
Preparing  the  form — 21  minutes 
Copying,  assembling,  and  sending  the 
form  to  the  IRS— 20  minutes 

FreyUfc/icy  of  Response:  On  occasion 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  21,645  hours 

Clearance  Officer:  Garrick  Shear,  (202) 
622-3869.  Internal  Revenue  Service, 
Room  5571,  111  Constitution  Avenue 
NW.,  Washington,  DC  20224 

OMB  Reviewer:  Milo  Sunderhauf,  (202) 
395-6880,  Officer  of  Management  and 
Budget,  Room  3001.  New  Executive 


Office  Building,  Washington.  DC 
20503. 
LokK.  Holland. 

Departmental  Reports  Management  Officer. 
(FR  Doc.  9^3059  Filed  2-8-93;  8:45  am) 
MUJN0C00C< 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Information  CoHectlon  Under  OMB 
Review 

AGENCY:  Department  of  Veterans  Afiairs. 
ACnOM:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  coUecticHi  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of 
the  information  collection,  and  the 
Department  form  number(s).  if 
apphcable;  (2)  a  description  of  the  need 
and  its  use;  (3)  who  will  be  required  or 
asked  to  respond;  (4)  an  estimate  of  the 
total  annual  reporting  hours,  and 
recordkeeping  burden,  if  apphcable;  (S) 
the  estimated  average  burden  hours  per 
respondent;  (6)  the  frequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

AOtmESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  )anet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW..  Washington.  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey. 
NEOB,  room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  informatioo 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  this 
notice. 

Dated:  February  1, 1993. 

By  direction  of  the  Secretaiy. 
Frank  E.  Lalley, 

Associate  Deputy  Assistant  Secretary  for 
information  Resources  Policies  and  Overug^t. 

New  Collection 

1.  Customer  Service  Survey,  VA  Form 
26-0185,  and  Lender  Siuvey.  VA 
Form  26-0186 

2.  The  proposed  surveys  will  be  used  by 
VA  to  determine  how  effectively  and 
efficiently  the  agency  is  delivering 
home  loan  guaranty  benefits  to 
eligible  veterans,  lliis  information 
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will  ftotharb*  wed  to  wumt  arses  of 

weakness  and  how  best  to  improve 

VA  home  loan  guaranty  pragrem 
S.  838  hours  (5*7  boun  te  VA  Forai 

26-0185  and  269  hours  far  VA  Fona 

26-0186) 
4. 18  minutes  average  (15  minutes  for 

VA  Form  2(IM)18S  and  30  minutes  for 

VA  Form  26-0106) 

5.  On  occasion 

6.  Individuals  or  households — 
Busineeses  or  other  fac^pnfit — SoaeU 
businesses  or  organizations 

7.  IfiOa  respondents  (2.266  for  VA  Form 
26-0185  end  537  far  VA  Fom  26- 
0186). 

(FR  Doc  flO-ZM/  FUsd  2-S-M;  6:4S  «nj 


kiforiMtfon  CoOMtlon  Under  OMB 


AOBCV:  Department  ef  Veterans  Affiafas. 
ACTION:  Notice. 

The  DepertfMDt  of  Veleiens  Afidre 
has  subodttad  to  OMB  the  foUowteg 
propoeel  far  the  ooUectkai  of 
infwmatioB  uadar  die  pronsioBs  of  the 


Paperwoik  Reduction  Act  (44  U.S.C 
diapter  35).  This  document  lists  the 
following  information:  (1)  The  title  of 
the  infafnietkm  collection,  end  the 
Department  farm  number(s).  if 
applicable:  (2)  a  descriptioaof  the  need 
and  its  use:  (3)  who  will  be  required  or 
asked  to  respond:  (4)  an  estimate  of  the 
total  aimual  reporting  hours,  and 
recordkeeping  Durden,  if  applicable;  (S) 
the  estimated  average  burden  hoors,per 
respondent;  (6)  the  faequency  of 
response;  and  (7)  an  estimated  number 
of  respondents. 

AOORCSSet:  Copies  of  the  proposed 
iufof  nietion  colleiAion  and  supporting 
documents  may  be  obtained  firoiai  Pattt 
Viers.  VA  Cleeranoe  OfRcer  (723). 
Department  of  Veterans  AfMrs.  810 
Vermont  Avenue  NW.,  WaAlngton.  DC 
20420 (202) 233-3172. 

Comments  and  questions  ebout  the 
items  on  the  list  should  be  directed  to 
VA's  OUB  Desk  Officer.  Joseph  Lackey. 
Office  of  Mana«Binent  end  Budget.  726 
Jackson  Piece  NW..  WeshiugtoB.  DC 
20503.  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 


DATES:  Commonts  on  the  information 
collection  should  be  directed  to  the 
CH«fB  Deric  Officer  within  30  days  of  this 
notice. 

Dated:  Mnuty  1.  Itea. 

By  direction  of  the  Secretary. 
Prank  E.  Lallejr. 

Associate  Deputy  Assistant  Secretary  for 
Information  ilesources  Policies  and  Omsi^.' 


1.  Gravesite  Reservation  Survey.  VA 
Form  Letter  40-12 

2.  This  form  is  used  to  detwmine 
whether  individuals  holding  graveeite 
aaservations  in  naticmal  oemeteriea 
wish  to  CQiAinue  the  reservation  and 
whether  their  eligibility  for  the 
reservation  has  been  affected. 

3.  Individuals  or  households 

4.  3.704  hours 

5.  5  minutes 

6.  Biennially 

7.  44,441  respondents. 

(FR  Doc.  93-2086  Filed  2-«-«3: 8.'45  and 
BtuMQ  cooc  tiae-aMi 
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Sunshine  Act  Meetings 


VoL  M.  Na  M 

Tuetday,  Pabniary  B,  t«93 


This  SMtion  cA  the  FEDERAL  REGtSTER 
contains  notices  of  me«tinot  publtahed  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L.  94-409)  6  U.S.G.  552t){e)(3). 


FARM  CRCOTT  AOMMSTRATION 

Fam)  Credit  Administration  Board; 
Regular  Meeting 

SUMMARY:  Notice  is  hereby  ^ven. 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C  552b(e)(3)),  of 
the  forthcoming  regular  meeting  of  the 
Farm  Credit  Administratioo  Board 
(Board). 


DATE  ANO  TME:  The  regular  meeting  of 
the  Board  will  be  held  at  the  ofRoes  of 
the  Farm  Credit  Administration  in 
McLean.  Virginia,  on  February  11, 1QQ3. 
from  10:00  a.m.  until  such  time  as  the 
Board  concludes  its  business. 

FOR  FURTHER  INFORMATKW  CONTACT: 
Curtis  M.  Anderson,  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883-4003,  TDD  (703)  883-4444. 

address:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 

SUPPLEMENTARY  INFORMATWM:  Parts  of 
this  meeting  of  the  Board  will  be  open 
to  the  public  (Hmited  space  available), 
and  parts  of  this  meeting  will  be  closed 
to  the  public.  The  matters  to  be 
considered  at  the  meeting  are: 

Open  Session 

.\.  Apprbva]  of  Minutes 

B.  New  Business 

1.  Regulations. 

a.  Assessments  aqd  Apportionipent  of 
Operating  Expenses  (Final). 

b.  Reorganization  Authorities  for  System 
institution*  (Proposed). 

2.  Other. 

a.  Letter  of  Intent  Relating  to  Intended 
Merger  of  the  FICB  of  )ackson  Into  the  Farm 
Credit  Bank  of  Columbia. 

Closed  Session' 
A.  New  Business 

1.  Enforcement  Actions. 

Date:  February  5, 1993. 
Curtis  M.  Anderson, 

Secretary.  Farm  Credit  Administration  Board. 
[PR  Doc.  93-3193  Filqd  2-5-93;  2:53  pm) 

BNXINO  COOC  STOS-ei-P 


'  Session  clos«d  to  tha 
to  S  U.S.C  SS2b(cK8)  and  (9) 


purtuanl 


FEDERAL  MAMTME  COMMtSStON 

"FEDERAL  REOtSTER"  CTTATIOM  OF 
PREVIOUS  ANNOUNCEMENT:  58  FR  7295. 
PREVKXiSLY  ANNOUNCED  DATE  AND  TME  OF 
THE  MEETING:  February  10, 1993—10:00 
a.m. 

CHANOE  M  TME  MEETmC:  The  following 
items  have  been  withdrawn  from  the 
meeting. 

Open  Session 

1.  PeUUon  Na  P7-92— Motor  Vehicle 
Manufacturers  Association  of  the  United 
States,  Inc.  and  Wallenius  Lines,  N.A. — joint 
Application  for  Exemption  from  Certain 
Requirements  of  the  Shipping  Act  of  1984  for 
Certain  Limited  Shipments  of  Passenger 
Vehicles. 

2.  Docket  Na  92-31— Service  Contracts- 
Consideration  of  Comments  on  Proposed 
Rule. 

Closed  Session  •* 

1.  Trans-Atlantic  Agreement  Rfile  Activity. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Joseph  C.  Polking.  Secretary,  (202)  523- 

5725. 

Joseph  C  Polking, 

Secretary. 

IFR  Doc.  93-3146  Filed  2-5-93: 11:40  ami 

BtLUNG  OOOC  C?a»-01-« 

UNITED  STATES  INTEmATIONAL  TRADE 
COMMISSION 

lUSITC  SE-9»-03l 

TIME  AND  DATE:  February  19,  1903  at  2:00 

p.m. 

PLACE:  Room  101,  500  £  Street  SW.. 

Washington,  DC  20436. 

STATUS:  Open  to  the  public 

MATTERS  TO  BE  CONSIDER: 

1.  Agenda  for  future  meeting 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  No.  731-TA^69  (Remand)  (Certain 

Higb-Infonnation  Content  Flat  Panel 
Displays  and  Subassemblies  Thereof 
from  )apan) — briefing  and  vote 

5.  Outstanding  action  jacket  requests 

1.  OMS-93-001,  concerning  changing  the 
design  of  standard  report  covers  and 
establishing  cover  fK)licy 

6.  Any  items  left  over  from  previous  agenda 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Paul  R.  Bardos,  Acting  Secretary,  (202) 
205-2000. 

Issued:  February  4, 1993. 
Paul  R.  Bardos, 
Acting  Secretary. 

(FR  Doc.  93-3110  Filed  2-5-93;  9:47  am] 
eiujNa  cooe  7ti2o-02-« 


DEPARTMENT  Of  JUSTICE 

UNITED  STATES  PAROLE  rOI— !Binil 

Record  of  Vote  of  Meeting  Qosutb 

(Public  Law  04-400)  (S  U.SX.  Sea 
SS2b) 

I,  Jasper  R.  Clay,  Jr.,  Vice  Chairman  of 
the  United  States  Parole  Commissioo, 
presided  at  a  meeting  of  said 
Commissioo  which  started  at  one 
o'clock  p.m.  on  Thursday.  February  4. 
1993  at  the  Commission's  Centra] 
Office,  5550  Friendship  Boulevard, 
Chevy  Chase,  Maryland  20815.  The 
purpose  of  this  meeting  was  to  decide 
a  case  which  had  been  refiarred  to  the 
National  Commissioners  pursuant  to  28 
CFR  Section  2.17.  This  was  an 
emergency  meeting  which  required 
immediate  consideration  by  the 
Commission  in  order  to  meet  the 
statutory  deadline.  In  addition,  four 
Commiasioaers  were  present 
constituting  a  quorum  when  a  vote  to 
close  the  meeting  was  submitted. 

Upon  motion  duly  made,  seconded, 
and  carried,  the  following 
Commissioners  voted  that  CommiaaitNi 
business  required  immediate 
consideration  of  the  matters  discussed 
and  that  the  meeting  be  closed:  Jasper 
Clav,  Jr.,  Edward  F.  Reilly,  Jr.,  Vincent 
Feditel,  Jr.,  and  John  R.  Simpson. 

In  Witness  Whavof.  I  make  this 
official  record  of  the  vote  taken  to  close 
this  meeting  and  authorize  this  record  to 
be  made  available  to  the  public 

Dated:  February  4, 1993. 
Jasper  R.  Clay.fr.. 

Vice  Chairman,  U.S.  Parole  Commission. 
[FR  Doc  93-3197  Filed  2-5-93;  3.-08  pm] 
BHJJNa  coot  44>0-«»-« 

NATIONAL  SCIENCE  FOUNDATION 

AMENDMENT  TO  PREVIOUS  ANNOUNCEMENT: 
58  FR  6573,  January  29. 1993. 

TME  AND  DATE  OF  MEETING:  Unchanged. 
CHANGES  IN  THE  MEETING:  None. 

The  agency  name  in  the  Sunshine  Act 
notice,  published  on  page  6573  should 
have  read  "National  Science 
Foundation/National  Science  Board." 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Unda  L.  Boutchyard,  Staff  Assistant, 
Telephone:  (202)  357-9763. 
MarU  CeiMlsky, 
Executive  Officer. 

IFR  Doc  93-3114  Filed  2-5-93;  2:17  pm] 
8IUJN0  COOC  7SSS-01-H 
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nauonm.  transportation  safety  board 

TWE  AND  DATE:  0:30  a.m..  Wednesday, 

February  17, 1993. 

PLACE:  The  Board  Room.  5tb  Floor,  490 

LTnfant  Plaza.  S.W.,  Washington.  D.C 

20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSOEREO: 

S732A — Aviation  Accident  Report: 

Uncontrolled  ColUsioo  With  Terrain 

USAir  Flight  405.  Fokker  F-28. 

LaGuardia  Airport,  Flushing.  New 

Yoric.  March  22, 1992. 
NEWS  MEOU  CONTACT:  Telephone  (202) 
382-0660. 

R3R  MORE  MFORMATKM  CONTACT: 
Bea  Hardesty.  (202)  382-6525. 

Dated:  Fefaniary  S,  1993.     - 
BMHardesty, 

Fedeml  Register  Liaison  Officer. 
|FR  Doc  93-3178  FUed  2-5-93: 1:59  pmj 


NUCI^AR  REOUUkTORY  COMMSSION 

DATE:  Weeks  of  February  8. 15,  22,  and 

March  1. 1993. 

PIACE:  Conunissioners'  Conference 

Room.  11555  Rockville  Pike.  Rockville 

Maryland. 

STATUS:  Open  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

WeekofFobraaiyS 

Monday,  February  8 

10:00  a.m. 

Briefing  by  ITT  on  Loss  of  Iridiuni-192 
Source  and  Therapy  Misadministration 
at  Indiana  Regional  Cancer  Center, 
Indiana.  PA..  November  16. 1992  (Public 
Meeting) 

(Contact:  Carl  Paperiello.  708-790-5517) 
2:00  p.in. 

Periodic  Briefing  on  EEO  Program  (Public 
Meeting) 

(Contact:  )im  McDermott.  301-492^4661) 

Tuesday,  February  9 

2:30  p.m. 

Periodic  Briefuut  on  Operaling'Rwclorii'' 
l&d  FU«i  Facilities  (Public  Meeting) 

(Contact:  William  Bateman.  301-504-1711) 
4:30  pjn. 


AfBrmatioo/Diacustioa  and  Vote  (Public 
Meeting) 

a.  Final  Amaodmants  to  10  CFR  Part  61. 
"Lkenaing  Raoulrements  for  Land 
Disposal  of  Radioactive  Waste" 
(Tentative) 

(Contact:  Janet  Lambeit.  301-492-3857) 

b.  Oarlficatioo  of  Physical  Protection 
RaqulremenU  at  Fixed  Sites 

(Contact:  Sandra  Frattali.  301-492-3773) 

¥lmk  of  Fabmary  IS— Taatathre 
Thunday,  February  18 

10:00  a.m. 
Briefing  by  Executive  Branch  (Qosed— Bx. 
1) 
Friday,  Fbbruary  19 

10:00  a.m. 
Briefing  on  Status  of  Nuclear  Safety  Issues 
in  Eastern  Europe  and  Former  Soviet 
Union  (Public  Meeting) 
11:30  a.nL 
Affirmation/Discussion  and  Vote  (Public 
Meeting) 
2.-00  p.m. 
Briefing  on  Status  of  Issues  and  Approach 
to  GEIS  Rulemaking  for  Part  51  (Public 
Meeting) 
(Contact:  Donald  Qeary.  301-492-3936) 
4:00  p-m. 
Briefing  on  Investigative  Matters' (Qosed — 
Ex.  S  ft  7) 

Week  of  February  22— Tentadve 

Monday,  February  22 

9:00  a.m. 
Briefing  by  Advisory  Committee  on 

Medical  Uses  of  Isotopes  (Public 

Meeting) 
(Contact:  John  Glenn.  301-504-3415) 

Friday,  February  26 

9HWa.m. 
Periodic  Meeting  with  Advisory  Committee 
on  Nuclear  Waste  (ACNW)  (Public 
Meeting) 
(Contact:  Richard  Major,  301-492-6109) 
10:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  needed) 

Week  of  March  1— Tentative 

Tuesday.  March  2 

^^^m. .     - 

Bnenng  on  NRC  Financial  Management 

Matters  (Public  Meeting) 
(Contact:  Ron  Scroggins,  301-492-4750) 


Wednesday.  March  3 

10:00  a.m. 
Briefing  by  NARUC  on  Issues  Associated 
with  Nuclear  Power  Plant  Operations 
and  HLW  Programs  (Public  Meeting) 
(Contact:  Spiros  Droggitis,  301-504-2367) 
11:30  a.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting)  (if  ne^ed) 
2:00  p.m. 
Briefing  on  Activities  of  Nuclear  Waste 
Technical  Review  Board  (Public 
Meeting) 
(Contact:  Seth  Coplan.  301-504-1850) 

Thursday,  March  4 

2Mi  p.m. 
Briefing  on  License  Renewal  Issues  (Public 

Meeting) 
(Contact:  WiUlam  Travers,  301-504-1117) 

AOOmONAL  MFORMATION:  By  a  vote  of  3- 
0  (Commissioners  Curtiss  and  de 
Planque  were  not  present)  on  February 
3. 1993,  the  Commission  determined 
pursuant  to  U.S.C  552b(e)  and 
§  9.107(a)  of  the  (Commission's  rules  that 
"  AfHrmation  of  Commission  Response 
to  Emergency  Motion  to  Stay  Issuance  of 
a  Low-Power  Operating  License  for 
Comanche  Peak  Unit  2"  (Public 
Meeting)  be  held  on  February  3, 1993, 
and  on  less  than  one  week's  notice  to 
the  public. 

Note:  Affirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda.  If  there  is  no  specific 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

To  Verify  the  Status  of  Meeting  Call 
(Recording)— (301)  504-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  Hill  (301)  504-1661. 

Dated:  February  5, 1993. 
WiUiaiB M.  Hill. )r.,  ..  ^-- 

^ICy  T>W>^  C!l95cer,  OJJfice  ©f  tfce- 

Secretary. 

|FR  Doc  93-3188  Filed  2-5-93;  2:18  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  e<ttorial  oonections  of  previousty- 
pubiished  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  coaections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agerwy  prepared  conectkxw  are 
issued  as  signed  docunnents  arxJ  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


C0PYRK3HT  ROYALTY  TRIBUNAL 

CDocket  No*.  •1-1-808CD.  91-6-90SCD, 
92-2-91SCO] 

Consolidated  1989-91  Satellite  Carrier 
Royalty  Distribution  Proceedirtg 

Correction 

In  notice  document  92-31604 
beginning  on  page  62422  in  the  issue  of 
Wednesday,  December  30, 1992,  make 
the  following  corrections: 

1.  On  page  62422.  in  the  third 
column,  in  footnote  2,  in  the  second 
line,  "tribunal"  should  read  "Tribunar*. 

2.  On  page  62424,  in  the  2d  column, 
in  the  15th  line,  "our"  should  read 
"out". 

3.  On  page  62427,  in  the  third 
column,  imder  U.  Fundamental 
Fairness,  the  first  paragraph  should 
have  appeared  at  the  end  of  footnote  9 
in  the  second  column. 

4.  On  page  62428,  in  the  2d  column, 
in  the  2d  full  paragraph,  the  16th  to 
18th  lines  should  read  as  set  forth 
below: 

"but.  significantly,  the  Act  required 
that  the  new  rates  must  apply  only  to 
the  signals  affected  by  the  FCCs 
chan^."" 

5.  On  the  same  page,  in  the  3d 
column,  in  the  11th  line,  "The"  shouljl 


not  be  indented;  and  in  the  9th  line 
from  the  bottom,  "in"  ^ould  read  "is' 


MUMOCOOC  1S06-M-O 


Example  1.  in  paragraph  (iii).  in  the 
second  line,  "adjustment'  should  read 
"adjusted". 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26CFRPaft1 

[lA-67-«9] 
RIN1545-AN73 

Consolidated  Returns— Alternative 
Minimum  Tax 

Correction 

In  proposed  rule  document  92-31086 
beginning  on  page  62251  in  the  issue  of 
Wednesday.  December  30. 1992,  make 
the  following  corrections: 

11.1502-55    [Corrected] 

1.  On  page  62260.  in  the  first  column, 
in  §  1.1502-55(e)(l)(ii),  in  Example  1.  in 
the  sixth  and  seventh  lines,  insert 
"$100.  The  separate  ATNOLs  for  P  and 
Si  are  determined  by"  between  "AMTI 
of  and  "computing", 

2.  On  page  62262,  in  §  1.1502- 
55(g)(4),  in  the  table,  in  the  first  entry. 
"$3,300"  should  appear  l>eneath  the 
heading  "RT";  "$5,050"  should  appear 
beneath  the  heading  "AMT';  and 
"$5,300"  should  appear  beneath  the 
heading  "ACE". 

3.  On  the  same  page,  in  the  first 
column,  §  l.lS02-5S(h)(3)(i)(B}  is 
correctly  designated. 

4.  On  page  62263,  in  the  third 
column,  in  §  1.1 502-55  (h)(6)(v).  in  the 
seventh  line,  "or*  should  read  "or". 

5.  On  page  62264,  in  the  second 
column,  in  §  1.1502-55(h)(6)(v),  in 


■UMQ  cooc  isoa-OM> 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

PA-17-Mq 

Rmi545-AOS7 

Reporting  Requirements  for  Recipients 
of  Points  Paid  on  Residential 
Mortgages 

Correction 

In  proposed  rule  document  92-31187 
beginning  on  page  62523  in  the  issue  of 
Thursday.  December  31, 1992,  make  the 
following  corrections: 

I1.6050H-1    [CorrMtMl] 

1.  On  page  62529,  in  the  second 
column,  in  §  1.6050H-l(e)(2).  in  the  first 
line,  "(1)"  should  read  "(i)". 

2.  On  page  62530,  In  the  second 
column,  in  §  1.6050H-l(f)(4)(i)(Fl,  in  the 
fourth  line,  "secUon  163(b)(3)(B)(ii)'' 
should  read  "section  163(h)(3)(B)(ii)". 

MUMS  coot  1«»-«1-0 


►  93 


Tuesday 
February  9,  1993 


Part  II 


F    !     "V 


Protection  Agency 

Sodium  Pentachlorophenate  (Sodium  Salt 
of  Pentachlorophenol)  Non-wood  Uses; 
Final  Determination  to  Terminate  Special 
Review 


7848 


Federal  Regjater  /  Vol.  58,  No.  25  /  Tuesday.  February  9.  1993  /  Notices 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPf>-3000(y30F:  Fm.-417»-3] 

Sedium  Pentachlorophenate  (Sodium 
San  of  Pentachlorophenoi)  Non-wood 
Uses:  Final  Determination  to  Terminate 
Special  Review 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Decision  to  Terminate  Special 

Review. 

SUMMARY:  This  notice  announces  the 
Agency's  decision  to  terminate  the 
Special  Review  for  the  non-wood, 
biocide  uses  of  the  sodium  salt  of 
pentachlorophenoi,  hereafter  referred  to 
as  sodium  pentachlorophenate.  This 
determination  is  based  on  the  decision 
by  all  registrants  to  voluntarily  cancel  or 
otherwise  discontinue  their  registrations 
of  products  containing  sodium 
pentachlorophenate.  The  Agency  does 
not  believe  that  it  is  necessary  to 
continue  the  Special  Review  for  a 
pesticide  for  which  all  uses  have  been 
canceled. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  T.  McQueen,  Special  Review 
and  Reregistration  Division  (H7508W), 
Office  of  Pesticiae  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Third  Floor.  North  (WF31N3).  Crystal 
Station  1,  2800  Crystal  Drive,  Ariington, 
Virginia  (703)  308-8164. 
SUPPt-EMEMTARY  MFORMATION: 
Electronic  Availability:  This  document 
is  available  as  an  alectronic  file  on  The 
Federal  Bulletin  Board  at  9:00  a.m.  on 
the  date  of  puhlcatioD  in  the  Federal 
Regialer.  By  modem  dial  (202)  512-1387 
or  can  tZOZ)  51'2-1530  for  disks  or  paper 
copies.  This  file  is  also  available  in 
Postscript,  WordPerfect  and  ASCII. 

This  document  presents  the  Agency's 
decision  to  terminate  the  Special 
Review  for  the  remaining  non-wood 
biocide  uses  of  sodium 
pentachlorophenate.  This  decision  is 
based  on  the  fact  that  all  registrants  of 
sodium  pentachlorophenate  requested 
voluntaiy  cancellation  of  registrations 
for  their  products  or  they  were  canceled 
because  of  failure  to  pay  the  required 
reregistration  maintenance  fees. 

L  Introductim 

Pentachlorophenoi  and  its 
derivatives,  including  sodium 
pentachlorophenate,  have  been 
registered  in  the  United  States  for  more 
than  40  years.  A  Special  Review  for 
pentachlorophenoi  and  its  derivatives 
for  all  uses  of  products  containing  this 


active  iogndient'was  initiated  in 
October  1978.  The  Special  Review  was 
based  on  the  Agency's  concern  of 
potential  fetotoxicity,  teratogenicity  and 
carcinogenicity  from  exposure  to  this 
chemical.  The  major  use  for 
pentachlorophenoi  is  wood 
preservation.  Sodium 
pentachlorophenate  is  used  as  a  biocide 
to  control  microorganisms  in  cooling 
towers,  paper  mills  and  oil  wril 
operations.  Sodium  pentachlorophenate 
is  also  used  in  wood  preservation  as  a 
sapstain  control  agent.  The  registrations 
affected  by  this  notice  are  for  the  non- 
wood  biocide  uses  and  do  not  inchide 
the  registrations  of  sodium 
pentachlorophenate  for  sapstain  controL 

n.  Regulatory  History 

In  October  1978,  EPA  issued  Notices 
of  Rebuttable  Presumption  Against 
Registration  (RPAR).  now  known  as 
Special  Review,  for  all  pesticide 
products  containing  creosote,  coal  tar 
and  coal  tar  neutral  oils,  inorganic 
arsenicals  and  pentachlorophenoi  and 
its  derivatives,  including  its  sodium  and 
potassium  salts  (43  FR  48443).  The 
initiation  of  the  Special  Review  for 
pentachlorophenoi  and  its  derivatives 
was  based  on  validated  studies 
indicating  Its  developmental  toxicity. 
The  population  at  risk  included  mixers, 
loaders  and  applicators.  The  Position 
Document  1  (PD  1)  issued  with  that 
notice  described  these  studies  in  detail. 

Subsequent  studies  received  by  the 
Agency  indicated  that 
pentachloropbenal  and  its  derivatives 
contained  two  contaminants: 
chlorinated  dibenzo-p-dioxins  (HCDD) 
and  bexachlerobenzene  (HCB).  Studies 
conducted  with  experimental  laboretaiy 
animals  had  shown  these  chemicals  to 
be  carcinogenic,  thus  a  presumption  of 
carcinogenicity  was  added  to  the  litk 
concerns  for  workers  using 
pentachlorophenoi  and  its  dartvativea. 
On  December  12.  1984,  the  Agency 
published  in  the  Federal  Regbter  (49 
FR  48368),  a  preliminary  determine  ion 
(PD  2/3)  which  addressed  the  risks  and 
benefits  of  all  non-wood  uses  of 
pentachlorophenoi  and  its  derivativas, 
including  sodium  pentachlorophenate. 
In  this  document,  the  Agency  proposed 
cancellation  of  all  non-wood  uses  of 
sodium  pentachlorophenate  axoept  for 
the  uses  in  paper  mills  and  oil  well 
operations.  For  these,  the  Ageat^ 
proposed  modification  of  the  terms  and 
conditions  for  continuing  the 
registrations.  (The  PD  2/3  for  the  enoed 
uses  of  pentachlorophenoi  was 
published  in  January.  1981). 

Following  the  issuance  of  fhe  PD  VX, 
the  Agency  received  further  human 
health  and  ecological  effects 


information  on  pentachlorophenoi  and 
its  derivatives.  Based  on  this  new 
information,  EPA  proposed,  before  the 
Scientific  Advisory  Panel  (SAP),  in  its 
Draft  Position  Document  4  to  cancaiall 
non-wood  uses  of  pentachlorophenm 
and  its  derivatives,  including  sodiiun 
pentachlorophenate.  The  SAP 
concurred  with  the  Agency's  assessment 
of  the  toxicity  of  pentachlorophenoi  and 
its  derivatives  to  aquatic  biota,  and 
agreed  with  the  Agency's  concern  about 
the  potential  hazard  to  ecological  and 
human  health  from  exposure  to  these 
non-wood  uses.  The  SAP  also  indicated 
that  the  data  and  data  analysis  for  the 
ecological  risks  presented  by  the  Agency 
for  the  oil  well  operations  and  paper 
mill  uses  were  inconclusive.  For  these 
uses,  the  SAP  suggested  a  reevaluation 
of  potential  exposure  to  aquatic  biota. 

To  address  the  SAP's  concerns 
regarding  the  oil  well  operations  and 
paper  mill  uses,  the  Agency  decided  to 
issue  a  Data  Call-in  Notice  (DQ)  under 
FIFRA  section  3  to  all  registrants  of 
products  containing  pentachlorophenoi 
and  its  derivatives  for  these  non-wood 
biocide  uses.  Also,  as  a  result  of 
questions  raised  at  the  SAP  hearing 
about  the  Agency's  assessment  of  the 
cooling  tower  uses,  the  Agency 
reviewed  its  assessment  and  determined 
that  it  would  request  additional  data  for 
these  uses. 

For  all  non-wood  uses  except  the  uses 
in  cooling  towers,  paper  mills  and  oil 
well  operations,  the  Agency  issued  a    ' 
final  determination  on  January  21, 1987 
(52  FR  2282).  This  notice  canceled  all 
non-wood  uses  of  pentachlorophenoi 
and  its  derivatives,  including  sodium 
pentachlorophenate,  except  these  three 
remaining  biocide  uses. 

In  January  1992.  EPA  issued  a 
comprehensive  DCI  for 
pentachlorophenoi  and  its  derivatives, 
which  included  the  reauirements  for 
use.  exposure,  and  ecological  data 
needed  for  the  Special  Review  of  the 
three  remaining  biocide  uses.  During  the 
90-day  comment  period  for  this  DQ, 
three  of  the  four  remaining  registrants 
for  sodium  pentachlorophenate 
submitted  requests  to  volimtarily  cancel 
the  registrations  for  their  products. 
These  registrations  were  canceled  on 
November  3. 1992.  The  notice  of  receipt 
to  cancel  these  registrations  was 
published  in  the  Federal  Register  on 
June  3, 1992  (57  FR  23401).  The  fourth 
and  last  registrant  failed  to  pay  the 
requised  maintenance  fees.  This 
fB^istration  was  canceled  on  November 
30, 1992.  The  cancellation  notice  was 
published  on  December  16, 1992  (57  FR 
59874). 
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ni.  Agency  Decision 

This  notice  terminates  the  Special 
Review  for  the  remaining  non-wood 
biocide  uses,  and  completes  the  Special 
Review  for  all  non-wood  uses  of 
pentachlorophenol  and  its  derivatives, 
including  sodium  pentachlorophenate. 

IV.  Availability  of  Public  Docket 

The  Agency  has  established  a  public 
docket  for  terminating  the  Special 
Review  for  sodium  pentachlorophenate. 


This  docket  will  include  this  notice  and 
any  other  notices  pertinent  to  the 
Special  Review  of  sodium 
pentachlorophenate.  It  will  also  include 
the  Agency's  flnal  decision  regarding 
the  termination  of  the  Special  Review 
for  sodium  pentachlorophenate  and  any 
other  documents  containing  pertinent 
information  that  is  not  considered 
confidential  business  information.  In 
addition,  it  will  include  written 
comments  or  other  material  submitted 


in  response  to  initiation  of  the  Special 
Review  and  a  nirrent  index  of  material 
in  the  public  docket. 

Dated:  Decemlwr  29, 1992. 

Victor  |.  Kimm, 

Acting  Assistant  Administrator  for 
Prevention,  Pesticides  and  Toxic  Substances. 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  305 

Rules  for  Using  Energy  Costo  and 
Consumption  Information  Used  In 
Lat)ellng  and  Advertising  of  Consumer 
Appliances  Under  the  Energy  Policy 
and  Conservation  Act 

AGENCY:  Federal  Trade  Commission. 
ACnON:  Notice  of  proposed  rulemalcing. 


SUMMARY:  The  Federal  Trade 
Commission  ("Commission")  seeks 
comment  on  a  proposal  to  add  pool 
heaters,  instantaneous  water  heaters  and 
beat  pump  water  heaters  » the  list  of 
products  covered  by  the  Commission's 
Appliance  Labeling  Rule  ("Rule"),  and 
to  modify  certain  aspects  of  that  Rule. 
These  actions  are  being  taken  because 
amendments  to  the  Energy  Policy  and 
Conservation  Act  have  added  pool 
heaters  to  the  list  of  covered  products 
for  which  the  Commission  must 
consider  labeling  requirements:  and, 
because  the  Department  of  Energy  has 
recently  promulgated  test  procedures  for 
the  two  types  of  water  heaters,  which 
triggers  an  obligation  under  the  Energy 
Policy  and  Conservation  Act  for  the 
Commission  to  consider  labeling 
requirements  for  them. 
DATES:  Written  comments  must  be 
submitted  on  or  before  April  26, 1993. 
Persons  desiring  a  public  hecuing  on 
the  proposed  amendments  should 
advise  the  Presiding  Officer  by  no  later 
than  March  2, 1993.  If  hearings  are 
scheduled,  the  date  and  time  of  the 
hearings,  as  well  as  the  date  for 
submission  of  prepared  witness 
statements  and  exhibits,  will  be 
announced  in  a  subsequent  Notice. 
ADDRESSES:  Written  comments  and 
requests  for  public  hearings  should  be 
submitted  to  Henry  B.  Cabell.  Presiding 
Officer,  Federal  Trade  Commission, 
Washington.  DC  20580.  202-326-3642. 
Written  comments  should  be  submitted, 
when  feasible  and  not  burdensome,  in 
five  copies. 

FOR  FURTHER  MFORMATKJN  CONTACT: 
James  Mills.  Attorney,  202-326-3035, 
Division  of  Enforcement,  Federal  Trade 
Commission,  Washington,  DC  20580. 

SUPPt.EMENTARY  INf  ORMATION: 

I.  Introduction 


A.  Pool  Heaters 

The  National  Appliance  Energy 
Conservation  Act  ("NAECA  87")  >"» 
amended  the  Energy  Policy  and 
Conservation  Act  ("EPCA")'  by,  among 


other  things,  adding  pool  heaters  (which 
include  spa  and  hot  tub  heaters  and 
heaters  for  similar  application — for 
convenience,  the  Commission  will  refer 
to  these  products  as  "pool  heaters")  to 
the  list  of  appliances  for  which  the 
Department  of  Energy  ("DOE")  must 
estabhsh  minimum  efficiency  standards 
and  testing  procedures.  Section 
324(b)(1)(B)  of  EPCA  (42  U.S.C 
6294(b)(1)(B))  requires  the  Commission 
to  promulgate  labeling  requirements 
under  the  Appliance  Labeling  Rule  for 
any  covered  products  for  which  DOE 
has  prescribed  a  test  procedure.  The 
Commission  solicits  comments  today  on 
whether  (and,  if  so,  how)  pool  heaters 
should  be  labeled  under  the  Rule. 

B.  Instantaneous  Water  Heaters  and 
Heat  Pump  Water  Heaters 

NAECA  87  also  amended  the  EPCA 
definition  for  water  heaters  to  include 
two  additional  types  of  water  heaters 
not  previously  covered — instantaneous 
water  healers  and  heat  pump  water 
heaters.  In  1989.  DOE  amended  its 
definition  for  water  heaters  to  include 
the  NAECA  87  amendments,  which 
added  instantaneous  and  heat  pump 
water  heaters  to  the  list  of  products  for 
which  DOE  must  develop  test 
procedures  and  minimum  efficiency 
standards.^  In  1990.  DOE  promulgated 
test  procedures  for  some  (but  not  all)  of 
the  different  kinds  of  these  new 
products  that  are  currently  being 
produced.'  Previously,  DOE's  definition 
(and  test  procedure)  for  water  heaters 
applied  only  to  conventional  storage- 
type  heaters.  The  Commission's  labeling 
rule,  like  the  previous  version  of  the 
DOE  rule,  defines  water  heaters  only  as 
storage-type  units.  Thus,  these  products 
do  not  come  within  the  Rule's  current 
definition  of  water  heater.  The 
Commission,  therefore,  solicits 
comment  on  whether  (and.  if  so.  how) 
the  Rule  should  be  amended  to  cover 
these  additional  types  of  water  heaters. 

C  Procedural  Issues 

As  required  by  section  336(a)(1)  of 
EPCA  (42  U.S.C  6306(a)(1))",  this 
rulemaking  is  being  conducted  pursuant 
to  section  553  of  the  Administrative 
Procedure  Act.'  Section  553(b)(3)  of  the 
APA  provides  the  Commission  with  the 
option  of  publishing  the  substance  of  a 
proposed  rule  instead  of  specific 
proposed  rule  language.  The 
Commission  seeks  comment  on  the 


substance  only  of  today's  proposed 
amendments  to  the  Rule. 

II.  Regulatory  and  Statutory  Analysis 

Section  324(b)(1)(B)  of  EPCA  provides 
that,  once  DOE  prescribes  a  proposed 
test  procedure  under  section  323(b)  (42 
U.S.C.  6293(b))"  applicable  to  a  product 
category  covered  under  EPCA,  the 
Commission  must  publish  a  proposed 
labeling  rule  applicable  to  that  category. 
This  was  the  case  with  the  products 
covered  by  the  Rule  originally  in  1977, 
and  with  central  air  conditioners  alter 
DOE  issued  a  test  for  them  in  1979. 
Because  of  DOE's  actions  regarding  pool 
heaters,  as  discussed  in  Part  HI,  below, 
the  Commission  is  commencing  this 
proceeding  tx)  consider  labeling  rules  for 
pool  heaters. 

In  addition  to  prescribing  complete 
new  tests  for  new  product  categories, 
DOE  regularly  amends  its  general 
product  definitions  and  makes  technical 
modifications,  as  well  as  substantive 
revisions,  to  its  existing  test  procedures. 
As  discussed  in  part  IV.  below,  DOE  has 
amended  its  definition  for  water  heater 
in  §  430.2  of  subpart  A  (General 
Provisions)  of  its  rules,'  which 
heretofore  included  only  conventional 
storage-type  products,  to  Include 
instantaneous  water  heaters  and  heat 
pump  water  heaters.  Further,  DOE  has 
amended  Appendix  E  to  subpart  B  of 
part  430 — the  test  procedure  for  these 
products — so  the  energy  usage  of  most 
of  these  new  products  can  be 
determined.  Because  DOE  has  added 
new  types  of  water  heaters  to  its 
definition  of  the  water  heater  product 
category  in  subpart  A,  and  prescribed 
test  procedures  applicable  to  these 
products  in  subpart  B,  the  Commission 
is  initiating  this  rulemaking  proceeding 
to  consider  whether  to  require  labels  for 
these  water  heaters. 

m.  Pool  Heaters 

Section  321(a)(25)  of  EPCA  (42  U.S.C. 
6291(a)(25))  defines  "pool  heater"  as 
follows: 

(25)  The  term  "pool  heater"  means  an 
appliance  designed  for  heating 
nonpotable  water  contained  at 
atmospheric  pressure,  including  heating 
water  in  swimming  pools,  spas,  hot  tubs 
and  similar  applications. 

The  DOE  definition  in  §  430.2  is 
identical,  and  the  test  procedure 


>->Pub.  U  100-12, 101  SUL  103  (1967). 
>  PiAl  L  94-1S3. 89  StaL  871. 42  U.S.C  6291  ef 
teq.  Pec  22. 1975). 


4  54  FR  6062,  6075  (Feb.  7. 1989). 
»55  FR  42182,  42169-77  (Oct.  17. 1990). 
•42  U.&C  6306(a)(1). 
'("APA").5U.S.C553. 


•Section  323(b)  gives  IXJE  the  authority  (1)  to 
prescribe  test  procedures  (or  new  products,  and  (2) 
to  amerkd  existing  test  procedures  if  amended  test 
procedures  would  more  accurately  or  fuDy  measure 
energy  consiunption. 

•The  applicable  DOE  rules  are  codified  at  10  CFR 
pari  430.  The  language  in  S  305.3  of  (he 
Commission's  Rule  (Descriplion  of  covered 
products  to  which  this  part  applies)  is  based  on  the 
definitions  in  $430.2  of  subpart  A  of  DOE's  rules. 


Federal  Register  /  Vol.  58,  No.  25  /  Tuesday,  Febniary  9.  1093  /  Proposed  Rules 


7853 


(Appendix  P)  contains  no  further 
definition. 

Sections  324  (a)(1)  and  (b)(5)  of  EPCA 
(42  U.S.C.  &294  (a)(1)  and  (b)(5))  direct 
the  Commission  to  prescribe  a  labeling 
rule  for  the  categories  of  products  Usted 
in  section  322(aT  (42  U.S.C.  6292(a)). 
including  pool  heaters,  unless  it 
determines  that  labeling  the  product  is 
"not  technologically  or  economically 
feasible."  ^°  The  Commission  asks  for 
comment  on  this  issue,  emphasizing 
that  the  question  is  whether  labeling 
pool  heaters  would  be  economically  or 
technologically  infeasible  (as  distinct 
from  testing,  which  manufacturers  and 
importers  must  already  do  in  order  to 
comply  with  DOE's  minimum  efficiency 
standards  program.  See  10  CFR  430.62). 

The  EPCA/DOE  definition  of  pool 
heaters  is  not  limited  to  products  of  any 
particular  fuel  type.  The  DOE  test, 
however,  covers  only  gas-  and  oil-fired 
products.^*  Research  by  Commission 
staff  indicates  that,  although  the 
majority  of  pool  heaters  are  currently 
gas-fired  (with  some  oil-fired),  there  are 
also  electric  resistance  and  heat  pump 
pool  heaters  being  manufactured. 
Because  the  DOE  test  covers  only  gas- 
and  oil-fired  pool  heaters,  the 
Commission  will  consider,  in  this 
proceeding,  only  whether  to  label  these 
two  types  of  products.  The  Rule's 
coverage  is  necessarily  limited  by  the 
definitions  and  test  procedures  in 
subpart  B  of  DOE's  rules  (i.e.,  in  the 
absence  of  a  I30E  test  procedure  for 
determining  energy  usage,  compliance 
with  the  Rule  is  impossible).'* 

The  Commission  proposes  to  amend 
the  Rule  to  include  the  definition  of 
pool  heaters  as  that  term  is  defined  in 
EPCA  and  by  DOE  (in  §  430.2  of  subpart 
A).  The  definition  will  be  followed, 
howevOT,  by  a  proviso  stating  that  the 


'"  During  th«  original  rulemaking,  the 
CommiMion  determined  (ha(  clothes  dryen, 
television  sets,  kitchen  range*  and  oven<, 
humidiners  and  dehumidiHers  and  home  healing 
equipment  other  than  furnaces  should  be  exempted 
(torn  the  requirements  of  the  Rule  on  this  basii  and, 
in  some  cases,  because  labeling  them  would  not 
assist  consumers  in  making  purchasing  decisions 
(under  section  324  of  EPCA,  this  criterion  is  not  a 
basis  for  exempting  pool  healers  from  labeling 
requiremanU).  (44  FR  66466,  66467-66469). 

' '  The  energy  usage  msasuremeol  that  applies  to 
pool  healers  is  established  in  EPCA  as  the  "thennal 
efTiciency."  See  section  32l(aK26]  (42  U.S.C 
6291  (aK26)).  According  to  this  definition,  the 
thermal  efTiciency  of  pool  heaters  must  be  measured 
in  accordance  with  an  industry  standard  that 
appliea  only  to  gas-fired  pool  bMtars.  The  DOE  lest 
requires  that  the  industry  test  be  used,  but  contains 
a  methodology  for  determining  the  thermal 
efTiciency  of  oil-Rred  products,  as  weH.  See  10  CFR 
pari  430.  subpart  B,  Appendix  P. 

"If  DOE  amends  the  lest  prtx»dure  to  include 
electric  wwi  stance  and/or  heat  pomp  pool  faaaUm, 
then  the  Commlsfion  will  initiate  a  nilamafcing 
proceeding  to  conatder  whether  lh«  Bula  ahould  be 
amended  to  cover  these  prodticts. 


Rule's  application  is  limited  to  those 
products  within  the  definition  for  which 
there  is  a  EK)E-prescribed  test  for 
measuring  energy  usage.  The 
Commission  believes  that  a  proviso  of 
this  type  is  more  appropriate  add 
efficient  than  trying  to  capture,'in  the 
Rule's  product  definition,  all  the 
exceptions  and  limitations  that  can 
result  from  language  in  the  DOE  subpert 
B  test  procediu^  definitions  and/or  the 
test  procedure  itself."  Any 
manufacturer  who  must  comply  with 
the  Commission's  Rule  also  must 
comply  with  DOE's  regulation,  so  the 
lack  of  specificity  in  the  Commission's 
Rule  will  not  have  any  adverse  effects 
on  manufacturers.  The  Commission 
solicits  comment  on  this  proposed 
definition  approach. 

The  minimum  efficiency  standard  for 
pool  heaters  established  by  NAECA  87 
does  not  create  any  size  or  capacity  sub- 
category beyond  "pool  heaters."  '*  The 
Commission  solicits  information  on 
whether,  for  purposes  of  ranges  of 
comparability  under  the  Commission's 
Rule,*^  there  should  be  one  category 
encompassing  both  fuel  types,  or  two 
categories,  one  for  each  of  the  two  fuel 
types — oil-fired  and  gas-fired  models — 
for  which  there  is  currently  an 
applicable  IX)E  test  procedure. 

mdustry  representatives  have 
informed  Commission  staff  that  pool 
heaters  are  sometimes  not  seen  by 
consumers  before  purchase.  They  are 
often  purchased  as  the  result  of  a  pool 
installation  professional's 
recommendation  and  are  ordered  fi^m 
industry  brochures  or  specification 
sheets.  The  Commission,  therefore, 
solicits  comment  on  whether  it  shotild 
require  a  "conventional"  product- 
specific  label  approach  for  these 
products  or  another  labeling  format 
"Conventional"  product-specific  labels 
contain  all  the  required  energy  use 
information  and  are  used  for 
refrigerators,  refrigerator-freezers  and 
freezers,  water  heaters,  dishwashers, 
clothes  washers  and  room  air 
conditioners.**  It  may  be  more  useful, 


"Moreover,  the  DOE  rule  sections  that  create 
thoae  further  limitations  are  often  subject  to  minor 
revisions  by  DOE  For  example,  from  time  to  time 
DOE  may  amend  its  Subpart  B  deHnitions  or  test 
procedures  in  ways  that  do  not  substantively  affect 
the  Commission's  Rule.  Attempting  to  track  all  sndi 
changes  would  be  needlessly  burdensome  for  the 
Commission. 

'*  See  section  325(e)(2)  of  EPCA  (42  VS.C. 
629S(e)(2)). 

<>  Under  the  Rule,  each  required  label  on  a 
covered  appliance  must  show,  in  addition  to  the 
energy  ucaga  of  the  appliance  itaalf,  a  range,  or 
scale,  indicating  the  range  of  eoargy  costs  or 
efficiencies  (or  all  models  of  a  size  or  capacity 
comparable  to  the  labalad  modaL 

"  See  16  CFR  JOS.  n(a)(S).  Tba  required 
inlbnnation  indudaa:  liw  MMM  olliw 


however,  to  require  that  pool  heaters  be 
labeled  with  a  label  like  the  one 
required  for  central  air  conditioners,*' 
and  being  considered  for  furnaces.**  For 
central  air  conditioners,  the 
Commission  requires  a  product-specific 
label,  but  with  only  some  of  the 
required  energy  usage  Infonnation. 
Other  reouired  information  must  be 
disclosed  on  separate  bet  sheets  or  in 
an  industry>pro(duced  directory. 

IV.  Instantaneous  Water  Heaters  and 
Heat  Pump  Water  Heaters 

DOE's  amendmoits  now  bring 
instantaneotu  water  heaters  and  heat 
pump  water  heaters  within  Its  definition 
of  water  heater. 

Specifically,  in  f  430.2  of  the 
definitions  in  subpart  A  of  its  rules. 
DOE  now  defines  "water  heater"  as 
follows: 

(d)  "Water  heater"  means  a  product 
which  utilizes  oil.  gas,  or  electricity  to 
heat  potable  water  for  use  outside  the 
heater  upon  demand,  including — 

(1)  Storage  type  units  which  heat  and 
store  water  at  a  thermostatically 
controlled  temperature,  including  gas 
storage  water  heaters  with  an  input  of 
75.000  Btu  per  hour  or  less,  oil  storage 
water  heaters  with  an  input  of  105.0(X) 
Btu  per  hour  or  less,  and  electric  storage 
water  heaters  with  an  input  of  12 
kilowatts  or  less; 

(2)  Instantaneous  type  units  «dUch 
heat  water  but  contain  no  mof«  than  one 
gallon  of  water  per  4,(MK)  Btu  per  hour 
of  input,  including  gas  instantaneous 
water  heaters  with  an  input  of  200,(KX) 
Btu  per  hour  or  less,  oil  instantaneous 
water  heaters  with  an  input  of  210,0(X) 
Btu  per  hour  or  less,  and  electric 
instantaneous  water  heaters  with  an 
input  of  12  kilowatts  or  lass:  and 

(3)  Heat  pump  type  units,  with  a 
maximum  current  rating  of  24  amperes 
at  a  voltage  no  greater  than  250  volts, 
which  are  products  designed  to  transfer 
thermal  energy  from  one  temperature 
level  to  a  higher  temperature  level  for 
the  purpose  of  heating  water,  including 
all  ancillary  equipment  such  as  bns. 
storage  tanks,  pimips.  or  controls 


manufacturar.  the  niodal  number  and  c^tadty  of 
Ihe  product  the  energy  oaage  of  the  pnxlnct.  tiw 
appropriate  range  of  •oargy  usage  (or  similarly 
sized  products,  a  grid  enabling  consumers  to 
determine  cost  of  operation  based  on  local  utility 
rates,  and  a  suiemant  that  the  iniofmatian  ia  baaad 
on  U.S.  govammanl  taatt. 

<M6  CFR  30S  I  l(a)(S)(ifi)  Md  (e)^  tte  labri  oa 
the  product  disdoaa*  the  aoafgy  effidaacy  of  lb* 
labried  unit  and  the  range  of  afBciancias  (or  all 
similar  products,  and  it  directs  coBSomars  to  aak  far 
hirtbar  infbnnation  on  (act  sheets  or  in  dliactoriaa; 
the  lad  riiiHi  aod  lUraclarlaa  mttst  diadoaa 
IntnnMttoHOBCoKofopawtlaa. 

"S3  FR  2210S,  22107-SSieSOMa  U.  1 
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necessary  for  the  device  to  perform  its 
function.** 

In  Section  1  (Definitlans)  of  Appendix 
E  to  subpart  B,  which  is  the  test 
procedure  for  water  heaters,  DOE 
mrther  defines  some  of  the  different 
types  of  water  beaters  as  follows: 

l.e    Gas  fueled  storaae  water  heater 
means  a  water  heater  which  utilizes  gas 
as  the  energy  source  and  which  is 
designed  toheat  and  store  water  at  a 
thermostatically  controlled  temperature 
of  less  than  180  "F  with  an  Input  of 
75,000  Btu  per  hour  or  less  and  a 
manuCscturers  specified  storage  capacity 
of  not  less  than  20  gallons  nor  more 
than  100  gallons. 

1.10  Electric  storage  water  heater 
means  a  water  heater  which  utilizes 
electricity  as  the  energy  source  and 
which  is  designed  to  heat  and  store 
water  at  a  thermostatically  controlled 
temperature  of  less  than  180  °F  with  an 
input  of  12  kilowatts  or  less  and  a 
manufacturers  specified  storage  capacity 
of  not  less  than  20  gallons  nor  more 
than  120  gallons. 

1.11  Oil  storage  water  heater  means 
a  water  heater  which  utilizes  oil  as  the 
energy  source  and  which  is  designed  to 
heat  and  store  water  at  a 
thermostatically  controlled  temperature 
of  less  than  180  "F  with  an  energy  input 
of  105,000  Btu  per  hour  or  less,  and 
which  has  a  manuiKrturers  specified 
storage  capacity  of  50  gallons  or  less. 

1.12  Gas  fueled  instantaneous  water 
heat  means  a  water  heater  which 
utilizes  gas  as  the  energy  source 
controlled  manually  or  automatically  by 
a  water  flow  activated  control  or  a 
combinati(Mi  of  water  flow  and 
thermostatic  control.  vdUch  is  designed 
to  deliver  water  at  a  controlled 
temperature  of  less  than  180  °F,  and 
which  has  an  input  greater  than  50,000 
Btu  per  hour  and  less  than  200,000  Btu 
per  hour,  and  a  manufacturers  specified 
storage  capacity  of  less  than  2  gallons. 

1.13  Heat  pump  water  heater  means 
a  water  heater  which  utilizes  electricity 
as  the  energy  source  with  a  maximum 
current  rating  of  24  amperes  at  a  voltage 
no  greater  than  250  vohs.  and  which  is 
designed  to  transfer  thermal  energy  from 
one  temperature  level  to  a  higher 
temperature  level  for  the  purpose  of 
heating  water,  including  all  auxiHary 
equipment  sxich  as  fans,  storage  tanks, 
pumps,  or  controls  necessary  for  the 
device  to  perform  its  function. 

The  Commission  proposes  to  adopt 
the  definition  that  appears  in  $  430.2  of 
DOE's  rule,  but  with  a  proviso,  like  the 
one  proposed  for  pool  beaters,  that 


states  that  the  Rule's  requirements  are 
limited  to  those  products  for  which 
there  is  a  DOE^prescribed  test 
procedure.'®  This  will  allow  the 
Commission  to  avoid  repeating  the 
definition  limitations  in  DOE's 
appendix  E  to  subpart  B,  as  well  as  the 
further  limitations  created  by  the  test 
procedure  itself.  The  Commission 
solicits  comments  on  this  proposed 
approach  to  amending  the  Rule's 
definition  for  water  heater. 

A.  Instantaneous  Water  Heaters 

These  products  heat  water  as  it  is 
needed,  rather  than  heating  it  in  a  tank 
and  keeping  it  hot  while  storing  it.  An 
advantage  to  this  approach  to  water 
heating  is  that  there  is  no  standby  loss 
with  the  associated  increased  cost  and 
loss  of  efficiency.'*  As  the  above 
definitions  indicate,  instantaneous 
water  heaters  can  heat  water  by  means 
of  oil,  natural  gas  or  electric  resistance, 
although  there  are  few,  if  any,  oil-fired 
instantaneous  water  heaters  in 
production.  The  DOE  test  procedure 
presently  contains  test  methodologies 
for  only  gas-  and  oil-fired  models  and 
not  for  electric.'* 

Electric  instantaneous  water  heaters 
(for  which  labeling  rules  are  not  being 
proposed)  are  usually  small  and  for 
limited  point-of-use,  as  in  for  a 
particular  sink  or  shower.  Gas-fired 
instantaneous  water  heaters  can  be 
larger  and  can  be  used  for  whole-house 
applications  in  small  houses.  Since  the 
physical  size  of  gas-fired  instantaneous 
water  heaters  (they  are  often  no  larger 
than  from  one  to  three  cubic  feet)  is 
usually  significantly  smaller  than  most 
conventional  water  heaters,  the 
currently  required  5  and  Vi«  inches  by 
7  and  %  inches  label  could  be  too  large 
to  fit  on  some  of  the  smaller  models, 
due  to  physical  space  limitations.  There 
is  also  the  possibility  that  the  surface 
temperature  of  tlie  products  may  affect 
label  adhesion.  The  Commission  solicits 
comment,  therefore,  on  whether  the 
type  of  product  label  currently  required 
for  water  heaters  is  appropriate  for  these 

Eroducts  and.  if  not,  what  would  be 
Btter. 

The  Commission  also  seeks  comment 
about  whether  to  include  these  products 
among  the  three  existing  water  heater 
ranges  (one  range  each  for  electric,  gas 


**  10  (7R  430L2.  "nkit  d«fliillloa  U  *wb*tutiaHy 
tdaolkal  to  dM  dafinMoB  la  Mcttoo  32l(aX27)or 
EPCA  (42  U.S.C  e291(aX37B. 


*>TI)U  would  np\itca  the  definition  of  wtlar 
heater  now  in  lb«  CommiMion's  Rule  at  16  CFK 
309.3<d)(l-3). 

"  Standby  loaa  refers  to  the  energy  that  la  uaed 
to  keep  water  hot  in  the  stora^  tank  of  a  storage 
type  water  healer  while  hoi  water  is  not  being  uiad. 

"  See  to  CFR  pan  430.  subpart  B.  appendix  E. 
If  DOE  were  to  prescribe  a  test  procadore  lot 
electric  instantaneous  water  heater*,  the 
Commission  would  Initiate  a  rulemaking 
proceeding  to  consider  labeliog  them. 


(including  propane]  and  oil  water 
heaters),  or  to  establish  a  separate  range 
category.  The  current  ranges  of 
comparability  for  water  heaters  are 
categorized  on  the  basis  of  first-hour 
rating.'^  Engineering  staff  at  DOE  have 
told  Commission  staff  that,  even  though 
instantaneous  water  heaters  have  no 
storage  tank,  there  is  a  method  for 
calculating  the  equivalent  of  a  first-hour 
rating  for  these  products.  Because  of 
this,  instantaneous  water  heaters  could 
be  included  in  the  existing  ranges  and 
could  be  considered  with  conventional 
water  healers  for  range  piu-poses.  But, 
with  no  storage  tanks,  the  instantaneous 
water  heaters  are  so  diffierent  from 
conventional  water  heaters  that  a 
separate  category  might  be  more  helpful 
to  consumers.  Tne  Commission  solicits 
public  comment,  therefore,  on  whether 
instantaneous  water  heaters  should  be 
included  in  the  existing  water  heater 
ranges. 

B.  Heat  Pump  Water  Heaters 

A  heat  pump  water  heater  is  similar 
to  a  small  room  air  conditioner.  It 
extracts  heat  from  the  air  around  it  but, 
instead  of  exhausting  it  to  the  outside, 
uses  the  heat  to  increase  the 
temperature  of  the  water  in  a 
conventional  storage  tank.  It  exhausts 
the  resulting  cool  air  into  the 
surrounding  area. 

Heat  pump  water  heaters  are 
marketed  in  two  ways.  They  can  be  sold 
as  an  integral  unit  that  includes  the  heat 

Eump  and  the  storage  tank,  or  they  can 
a  sold  without  a  tank  and  hooked  up 
with  an  existing  water  heater  with  the 
conventional  heating  system  shut  off. 
For  those  instances  in  which  the  heat 
pump  water  heater  is  sold  without  a 
tank,  the  DOE  test  calls  for  measurement 
of  energy  use  with  the  heat  pump  water 
heater  connected  to  a  47-gallon  capacity 
storage  tank.  Thus,  even  when  no  tank 
is  to  be  sold  with  the  heat  pump  water 
heater,  manufacturers  will  be  able  to 
determine  the  energy  use  figure  to  put 
on  the  label  for  comparative  shopping 
purposes.  The  product's  efficiency, 
however,  could  be  affected  by  the  size 
of  the  tank  with  which  it  is  coupled. 
The  Commission  seeks  comment, 
therefore,  on  whether  the  label  should 
include  a  statement  that  determination 
of  the  heat  pump  water  heater's 
efficiency  is  based  on  use  with  a  47- 
eallon  tank  and  that  its  efficiency  in  the 
home  may  vary  according  to  the  size  of 
the  storage  tank  to  which  it  is 
connected. 


"Tba  DOE  teal  definea  Tint  Hour  Rating"  as  tha 
amount  of  hot  wafer  the  water  heater  can  supply 
In  one  hour  of  oparaUoo.  See  10  CFR  part  430. 
subpart  B.  appendix  B.  1.5. 
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Finally,  the  amended  DOE  test 
contains  a  provision  by  which  a  first- 
hour  rating  for  these  products  can  be 
calculated.  Like  instantaneous  water 
heaters,  therefore,  heat  pump  water 
heaters  could  be  included  in  the 
conventional  water  heater  ranges.  The 
Commission  seeks  comment  on  whether 
it  would  be  more  helpful  to  consumers 
to  include  heat  pump  water  heaters  with 
conventional  water  heaters  or  to  create 
a  separate  range  category  for  them. 

Section  A — Regulatory  FlexibiUty  Act 

The  poDvisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial 
Regulatory  Flexibility  Act  analysis  (5 
U.S.C.  603-604)  are  not  applicable  to 
this  document  because  the  Commission 
presently  believes  tbat  the  amendments, 
if  promulgated,  "will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities"  (5 
U.S.C.  605). 

The  Commission  has  indications  from 
members  of  the  pool  and  spa 
manufacturing  industry  that  not  many 
companies  produce  pool  and  spa 
heaters.  Of  those  that  do,  most  are  not 
"small  entities"  as  that  term  is  defined 
in  section  601  of  the  Regulatory 
FlexibiUty  Act  and  in  the  regulations  of 
the  Small  Business  Administration, 
found  in  13  cm  part  121. 

The  Commission  further  und^stands 
that  the  market  for  heat  pump  water 
heaters  is  small,  and  that  only  a  few 
companies,  two  of  which  are  large 
entities,  produce  these  products  at 
present.  The  Commission  also  has 
information  that  most  instantaneous 
water  heaters  are  produced  abroad,  and 
are  imparted  by  a  very  small  number  of 
small-sized  importing  firms. 

Because  the  amendments  are  not 
likely  to  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  and  the  rules 
implementing  it,  the  Commission 
concludes,  based  on  the  information 
presently  available,  that  a  regulatory 
analysis  is  not  now  necessary.  The 
Commission  requests,  however, 
information  on  whether  the  proposed 
amendments  would  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  After  reviewing  any  comments 
received  on  this  subject,  the 
Commission  will  decide  whether  the 
preparation  of  a  final  regulatory 
flexibility  analysis  is  appropriate. 

In  light  of  the  above^  t{ie  Qomnussiqiv 
certifies,  under  section  605  of  the  L~      . 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  that  the  amendments  proposed 
today  would  not,  if  promulgated,  have 
a  significant  impact  on  a  substantial 
number  of  small  entities,    '' ^ 


.:...|.| 


Section  B — Paperwoii:  Reduction  Act 

The  proposed  amendments  would 
expand  the  Appliance  Labeling  Rule's 
existing  recordkeeping  and  reporting 
requirements  to  include  manufacturers 
of  products  not  heretofore  covered. 
However,  the  manufacturers  would  not 
have  to  maintain  records  beyond  what 
they  must  already  do  in  the  ordinary 
course  of  business  to  comply  with  the 
reporting  and  recordkeeping 
requirements  of  EKDE's  minimum 
efficiency  standards  program.  In 
addition,  although  the  affected 
companies  would  have  to  report 
annually  to  the  Commission  the  energy 
usage  of  the  covered  products  they 
manufacture  or  import,  the  Commission 
estimates  that  no  more  than  50 
companies  would  be  affected,  and  that 
it  would  take  each  company  fewer  than 
10  hours  to  comply.  Because  the 
resulting  increase  in  burden  hours 
would  be  de  minimis,  the  Commission 
is  not  requesting  that  the  Office  of 
Management  and  Budget  adjust  the 
existing  clearance  for  the  Appliance 
Labeling  Rule  (OMB  No.  3084-0069) 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq).  To  substantiate  the 
accuracy  of  its  reporting  burden 
estimate,  however,  the  Conunission 
requests  comment  on  the  extent  of  the 
reporting  burden  associated  with  these 
amendments. 

Section  C — ^Invitation  to  Comment 

Interested  persons  are  hereby  notified 
that  they  may  comment  on  any  issue  of 
fact,  law  or  policy  that  may  bear  upon 
the  proposed  rules.  Although  the 
Commission  welcomes  comments  on 
any  aspect  of  the  proposed  rules,  the 
Commission  is  particularly  interested  In 
comments  on  the  questions  in  Section 
D,  below.  All  comments  and  testimony 
should  be  refeienced  specifically  to 
either  the  Commission's  questions  or 
the  section  of  the  proposed  rules  being 
discussed. 

The  Commission  requests  that 
commenters  provide  representative 
factual  data.  Individual  firms' 
experiences  are  relevant  to  the  extent 
they  typify  industry  experience,  in 
general,  or  that  of  similar-sized  firms. 
Comments  opposing  the  proposed  rules 
or  specific  provisions  should,  if 
possible,  suggest  a  specific  alternative. 
Proposals  for  alternative  regulations 
should  include  reasons  and  data  that 
indicate  why  the  alternatives  would 
.  better  serve  the  purposes- of  the 
proposed  rules.  Comments  should  be 
supported  by  a  full  discussion  of  all  the 
relevant  facts  and/ or  be  based  directly 
on  firsthand  knowledge,  personal 
experience  or  general  understanding  of 


the  particular  issues  addressed  by  the 
proposed  rules. 

Before  adopting  these  proposed  rules 
as  final  rules,  consideration  will  be 
given  to  any  %vritteD  comments  timely 
submitted  to  the  Presiding  Officer  and 
on  the  record  of  the  hearing,  if  one  is 
held.  Comments  submitted  will  be 
available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
Commission  Regulations,  on  normal 
business  days  between  the  hours  of  8:30 
a.m.  to  5  p.m.  at  the  Public  Reference 
Room  130,  Federal  Trade  Commission, 
6th  and  Pennsylvania  Ave.  NW., 
Washington,  DC  20580. 

Section  D — Questions  and  Issues 

Interested  persons  are  invited  to 
address  any  questions  of  fact,  law  or 
policy  that  they  believe  may  bear  upon 
the  proposed  labeUng  rules  for  pool 
heaters,  instantaneous  water  heaters  and 
heat  pump  water  heaters.  The  questions 
concerning  issues  upon  which  the 
Commission  particularly  desires 
comment,  ho%vever,  are  Usted  below  for 
the  public's  convenience. 

(1)  Pool  heaters,  (a)  Sections  324(a)(1) 
and  (b)(5)  of  EPCA  (42  U.S.C.  6294(a)(1) 
and  (b)(5))  direct  the  Commission  to 
prescribe  a  labeUng  rule  for  the 
categories  of  products  listed  in  section 
322(a)  (42  U.S.C.  6292(a)),  including 
pool  heaters,  unless  it  determines  that 
labeling  the  product  is  "not 
technologically  or  economically 
feasible."  Would  labeling  (as  distinct 
fit>m  testing]  pool  heaters  be 
economically  or  technologically 
infeasible?  If  so,  please  explain  in  detail. 

(b)  The  Commission  solicits  comment 
on  whether  it  should  adopt  DOE's 
definition  for  pool  heaters  in  section 
430.2  of  Subpart  A  of  DOE's  rules,  but 
add  a  proviso  stating  that  application  of 
the  Commission's  Rule  is  limited  to 
those  products  within  the  definition  for 
which  there  is  a  DOE-prescribed  test  for 
measuring  energy  usage. 

(c)  Should  pool  heaters  be  grouped 
into  one  category  or  two — a  category 
each  for  oil-fired  and  gas-fired  models — 
for  purposes  of  ranges  of  comparability 
under  the  Commission's  Rule?  If  pool 
heater  labeling  rules  are  adopted,  what 
effect,  if  any,  would  the  lack  of  an 
approved  test  procedure  for  electric 
models  have  upon  consumers'  ability  to 
select  a  pool  heater? 

(d)  Should  the  Commission  require  a 
:conventibnal  label  for  pool  heaters  (l.,e., 
like  the  labels  required  for  cefrigeraton.  > 
refrigerator- freezers  and  freezers)? 
Would  it  be  more  appropriate  to  require 
a  simplified,  product  specific  label  for 
pool  heaters  (like  the  ones  required  for 
central  air  conditioners)  and  to  pwniit 
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disckeura  of  i 

infonnatioa  on  a  separate  iKt  rfi— <  ar 
in  an  iaihMtry-prodliioed  diredaryr 
Whatew  fbrai  of  tabel  is  U8«i  (if  pool 
heater  labeMng  niiM  are  adofited). 
should  tbe  required  meesore  of  energy 
consuaptioD  diecloeed  be  tbarmal 
efficiency,  witbont  edditiond  cxMt 
informatioii,  or  ahookl  it  be  tbe  ammel 
operating  coit  of  tbe  product  or  aome 
other  (bttdoaure?  Is  it  tecbnicaUy  or 
econooiicaUy  fiseaible  to  dtedoie 
estimated  enmiel  operetiiig  cost,  or  is 
this  infonnation  not  likely  to  assist 
coaaurasfs  in  tasking  purcbesing 
decisions?  Please  explain  your  respoaae. 

(e)  The  Conunisaion  raquests 
infonnation  about  tbe  pool  beater 
industry,  including  the  nxunber  and  size 
of  compenies  that  produce,  import  mt4/ 
or  market  these  products.  Will  tbe 
amendments  proposed  today  have  a 
significant  eoooomic  impact  on  a 
swstantial  number  of  small  entities  in 
this  industry? 

(f)  The  Commissian  requests 
comment,  paitknilarly  quantitative 
estimates,  about  the  amount  of  time  it 
would  take  to  coaaply  with  tbe  reporting 
requhements  assodsted  with  tbese 
amendments. 

(2)  butantaneoas  water  beaters,  (a) 
The  Commission  solicits  comment  on 
whether  it  sbould  adopt  tbe  definition 
for  water  heaters  (including 
instantaneous  water  heaters)  that 
appears  in  §  430^  of  DOE'a  rules  (see 
section  IV,  above)  but  with  a  proi^so, 
like  tbe  one  proposed  for  pool  heaters, 
that  states  \hti  tbe  Rule's  raqmrements 
are  limited  to  those  products  for  wbicb 
there  is  a  DOE-presoibed  test 
procadura. 

(b)  Would  labeling  (as  distinct  firom 
testing)  instantaneous  water  beaters  be 
economicaily  or  tacbnologicafly 
infsasible?  If  so,  pieese  explain. 

(c)  Is  the  currently  required  5  and  %• 
inches  by  7  and  %  inches  lebel  size 
apjHopriate  for  instantaneous  %irater 
beaters?  If  not,  what  tjrpe  and  size  of 
label  would  be  appropriate?  Would  the 
surface  temperature  of  tbese  pnxhicts 
affect  label  adhesion,  sod.  if  so.  bow 
should  this  be  addressed? 

(d)  Sbould  tbe  Commission  include 
instantaneous  water  beaters  in  tbe 
existing  water  bester  ranges  of 
comparability  or  create  a  separate  ran^ 
category  for  tbam?  If  instantaneous 
water  heater  label  rules  *n  adopted, 
what  effsct.  if  any.  would  tbe  leek  of  an 
approved  last  procedure  for  electric 
models  have  upon  consumws'  ability  to 
select  an  instantaneous  weter  beater? 
Sbauid  tbe  energy  '.2s<ige  of 
instantmeous  water  beaters  be 
expressed  as  an  estimated  annnal 
operating  coat  as  it  preeantly  is  for 


oonvntfonal  water  beetars,  or  sbould 
their  eneigy  usage  be  expressed  as  an 
energy  factor?  Would  it  be  technically  or 
economically  feasible  to  disclose 
estimated  annual  operating  cost,  or 
would  this  information  not  be  Iflcely  to 
assist  consumers  in  making  purchasing 
decisions?  Please  explain  your  response. 

(e)  Tbe  Commission  requests 
infonnation  about  the  instantaneous 
water  heater  industry,  including  the 
number  and  rize  of  companies  that 
produce,  import  and/or  market  tbese 
products.  Will  tbe  amendments 
proposed  today  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  in  this 
industry? 

(f)  Tm  Commission  requests 
comment,  particularly  quantitative 
estimates,  about  tbe  amount  of  time  it 
would  take  to  comply  with  the  reporting 
requirements  associated  with  these 
amendments. 

(3)  Heat  pamp  water  beaters,  (a) 
Should  tbe  Commission  adopt  tbe 
definition  for  water  beaters  (including 
heat  pump  vrater  heaters)  that  appears 
in  section  430.2  of  EKDE's  rules  (see 
section  IV,  above)  but  with  a  proviso, 
like  tbe  definitions  proposed  for  pool 
heeters  and  instantaneous  water  beaters, 
that  states  tbet  tbe  Rule's  requirements 
are  limited  to  those  products  for  which 
there  is  a  DOE-prescribed  test 
procedure? 

(b)  Would  labeling  beat  pump  water 
heaters  (as  distinct  from  testing  them)  be 
economically  or  technologioeny 
infeesible?  If  this  is  tbe  case,  please 
explain. 

(c)  Should  tbe  Commission  require 
that  a  label  for  beet  pump  water  fieeters 
contdn  a  statement  that  tbe  efficiency  of 
beat  pump  weter  heaters  could  be 
affected  by  tbe  size  of  the  tank  with 
which  they  are  coupled? 

(d)  Should  the  Commission  include 
heat  pump  water  heaters  in  tbe  existing 
water  be^er  ranges  of  comparability  or 
create  a  separate  range  category  for 
them?  ShcNild  tbe  energy  usage  of  heat 
pump  water  beaters  be  expres&ed  as  an 
estimated  annual  operating  cost,  us  it 
presently  is  for  conventional  water 
heaters,  or  should  their  energy  usage  be 
expraased  as  aa  energy  factor?  Is  it 
tecbnicaUy  or  economically  feasible  to 
disclose  estimated  annual  operating 
cost,  or  is  this  information  not  likely  to 
assist  consumers  in  making  purchasing 
decisions?  Please  explain  your  response. 

(e)  Tbe  Commission  requests 
information  about  tbe  beat  pump  water 
heater  industry,  including  the  number 
and  size  of  companies  that  produce, 
import  and/or  market  these  products. 
Will  the  amendments  proposed  today 
have  a  significant  eoaoomic  iaipact  on 


a  substantial  numbar  of  small  antitiaB  In 
this  industry? 

(0  The  Commission  raquests 
comment,  particularly  quantitative 
estimates,  about  tbe  amoont  of  time  it 
would  take  to  comply  with  the  reporting 
requirements  associated  with  these 
amendments. 

SecticHi  E— Public  Hearings 

Persons  desiring  a  public  bearing  on 
the  proposed  amendments  sbould  notify 
the  Presiding  Officer  by  no  Uter  than 
March  2. 1993.  If  there  is  interest  in  a 
hearing,  it  will  take  piece  in  room  S32 
of  the  Federal  Trade  Coamisaion, 
Pennsylvania  Avenue  at  Sixth  Street, 
Northwest.  Waabington,  DC,  at  a  time 
and  date  that  will  be  announced  in  a 
subsequent  notica  If  a  bearing  is  bald, 
persons  desiring  an  appointment  to 
testify  will  be  required  to  submit  to  tbe 
Presiding  Officer  a  complete  statement 
in  advance.  This  will  be  entered  into  die 
record  in  full.  However,  as  a  general 
rule,  oral  statements  should  not  exceed 
ten  minutes.  Th^  will  be  no 
opportunity  for  interested  persons  to 
cross-examine  witnesses.  Fmther 
instructions  to  witnesses  will  be 
contained  in  the  notice  announcing  die 
bearing. 

Section  F— Motions  or  Petitions 

Any  motions  or  petitions  in 
connection  with  this  proceeding  must 
be  filed  with  Henry  B.  Cabell,  tbe 
Presiding  Officer,  who  is  responsible  far 
the  orderfy  conduct  of  tbe  proceeding 
and  who  shall  have  all  powers 
necessary  to  that  end,  including  tbe 
authority  to  rule  on  all  motions  or 
petitions  filed. 

Applications  for  review  of  a  ruling 
will  not  be  entertained  by  the 
Commission  prior  to  its  review  of  the 
record  unless  tbe  Presiding  Officer 
certifies  in  writing  to  the  Commission 
that  a  ruling  involves  a  controlling 
question  of  law  or  policy  ss  to  which 
there  is  substantial  ground  for  difference 
of  opinion  and  that  an  intermediate 
review  of  the  ruling  may  materially 
advance  the  ultimate  termination  of  ^ 
proceeding  or  that  subsequent  review 
will  be  an  inadequate  remedy. 

Section  G — Post-Comment  Period  or 
Post-Hearing  Procedures 

Interested  persons  will  be  afforded  20 
days  after  tbe  close  of  tbe  hearing,  or  tbe 
close  of  tbe  coouneot  period  if  no 
hearing  is  held,  to  file  rebuttal 
submissions,  wbicb  must  be  based  only 
upon  identified,  properly  dted  mattan 
already  in  the  record.  The  Presiding 
Officer  will  rsject  all  submissions  that 
are  essentially  edditional  %vritten 
comments,  rather  than  rebuttal.  If  a 
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bearing  is  held,  the  20-d8y  rebuttal 
period  will  commence  when  the  final 
transcript  of  the  hearing  is  placed  on  the 
cpublic  record  by  the  Presiding  Officer. 
After  the  close  of  the  rebuttal  period, 
the  staff  will  analyze  the  evidence  on 
the  record  and  submit  a 
recommendation  for  the  final  rule. 

List  d'Subiects  in  16  C7R  Part  305 

Advertising.  Energy  conservation. 
Household  appliances.  Labeling. 


Reporting  and  recordkeeping 
requirements. 

The  authmity  citation  for  part  305 
continues  to  read  as  follows: 

Antfaority:  Sec  324  of  the  Bneigy  Policy 
and  Coiuervation  Act.  (Pub.  L  94-163) 
(1975),  as  amended  by  the  National  Energy 
Conservation  Policy  Act,  (Pub.  L  95-619) 
(1978),  the  Natiooal  Appliance  Bneigy 
ConservaUon  Act.  (Pub.  L  100-12)  (1987). 
and  the  h4ational  Appliance  Bnaigy 
Conservation  Amendments  of  1988.  (Pub.  L 


100-357)  (1988),  42  VSXl  62M:  MC  5S3  of 
ttie  Administrative  Pnoadure  Act.  5  U.S.C 
553. 

By  direction  of  the  Commission 
Donald  S.  Claik, 
Secretofy. 

(FR^Doc  93-2872  Pllad  2-8-93;  8:45  am] 
■auMO  oooc  ( 


■^■**  -,*  ^**  ■- 


Tuesday 
Febmanr  9.  1993 


Part  rv 


Department  of 
Education 

34  CFR  Part  8 

Demands  for  Testimony  or  Records  in 

L«gal  Proceedings;  nnal  Regulations 


7860         Federa]  Register  /  Vol.  58,  No.  25  /  Tuesday,  February  9.  1993  /  Rules  and  Regulations 


DEPARTMENT  OF  EDUCATION 

34  CFR  Part  8 
RIN1880-AiU5 

Demands  for  Tastlmony  or  Records  In 
Legal  Proceedings 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

SIMOMARY:  The  Secretary  amends  the 
departmental  regulations  for  Demands 
for  Testimony  or  Records  in  Legal 
Proceedings  to  add  the  Ofiice  of 
Management  and  Budget  (OMB)  control 
number  for  one  section  of  the 
regulations.  This  section  contains 
informaticH)  collection  requirements 
approved  by  OMB.  The  Secretary  takes 
this  action  to  inform  the  public  that 
these  requirements  have  been  approved. 
EFFECTIVE  DATE:  These  regulations  are 
effective  February  9, 1993. 
FOR  FURTHER  INFORMATION  CONTACT.  Rob 
Wexler.  U.S.  Department  of  Education, 
Office  of  the  General  Coimsel,  400 
Maryland  Avenue.  SW.,  room  5119, 
FOB-6.  Washington,  DC  20202-2243. 
Telephone:  (202)  401-3690.  Deaf  and 
hearing  impaired  individuals  may  call 
the  Federal  Dual  Party  Relay  Service  at 
1-800-877-8339  (in  the  Washington, 


DC  202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m..  Eastern  time. 

SUPPIXMENTARY  mFORMATION:  On  August 
5, 1992,  at  57  FR  34646-34648,  final 
regulations  were  published  in  the 
Federa]  Register  by  adding  a  new  part 
8. 

The  effective  date  of  §  8.3  of  the 
regulations  was  delayed  until 
information  collection  requirements 
contained  in  that  section  were  approved 
by  OMB  under  the  Paperwork 
Reduction  Act  of  1980,  as  amended. 
OMB  has  now  approved  the  information 
collection  requirements. 

Waiver  of  Proposed  Rulemaking 

In  accordance  with  section 
431(b)(2)(A)  of  the  General  Educati<ni 
Provisions  Act  (20  U.S.C  1232(b)(2)(A)) 
and  the  Administrative  Procedure  Act  (5 
U.S.C.  553),  it  is  the  practice  of  the 
Secretary  to  offer  interested  parties  the 
opportunity  to  comment  on  proposed 
regulations.  However,  the  publication  of 
OMB  control  numbers  is  purely 
technical  and  does  not  establish 
substantive  policy.  Therefore,  the 
Secretary  has  determined,  under  5 
U.S.C  553<b)(B),  that  proposed 
rulemaking  is  unnecessary  and  contrary 
to  the  public  interest. 


List  of  Subjects  in  34  CFR  Pari  8 

Administrative  practice  and 
procedure.  Availability  of  information, 
Education  Department,  Freedom  of 
Information  Act. 

(Catalog  of  Federal  Domestic  Assistance 
Nnmber  does  not  apply.) 
Dated:  February  3, 1993. 

Rkhard  W.  Riky, 

Secretary  of  Education. 

The  Secretary  amends  title  34  of  the 
Code  of  Federal  Regulations  by 
amending  part  8  as  follows: 

PART  ^-DEMANDS  FOR  TESTIMONY 
OR  RECORDS  IN  LEGAL 
PROCEEDINGS 

1.  The  authority  citation  for  part  8 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301;  5  U.S.Q  552;  20 
tJ.S.Q  3474,  unless  otherwise  noted. 

§8.3    (Amended] 

2.  Section  8.3(a)  is  amended  by 
adding  at  the  end  of  that  paragraph 
"(Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1801-0002)." 

|FR  Doc  93-3025  Filed  2-A-93: 8:45  ami 
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LIST  OF  PUBLIC  LAWS 

NolK  No  puMc  bils  wMch 
have  become  law  were 
received  by  the  Office  of  tw 
Federal  Register  for  Indusion 
In  today's  UM  01  PuMc 
LaiM. 

LmI  Uat  lemuiy  2S,  1993 


ELECTRONIC  BULLETIN 
BOARD 

Free  Electronic  Bulletin 
Board  service  for  Public  Law 
Numbers.  Federal  Ftogister 
findng  aids,  and  a  ist  of 
dnlon  Administration  offldais 
is  available  on  202-275-1538 
or  275-0920. 


Document 

Drafting 

Handbook 


Federal  Register 
Document 
Drafting 
Handbook 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  handbook 
reflect  recent  changes  in  regulatory 
development  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 

[processing  code:  *6133  Charge  your  ordw. 

^mn  If9  0asyl 

YES,  please  send  me  the  foUowing  indicated  pubUcations:  To  f«  your  ordtrt  and  lnquJrto«-{202)  512-2250 


iw  ^  J 


Wdj^tM 


copies  of  DOCUMENT  DRAFTING  HANDBOOK  at  $5.50  each.  S/N  069-000-00037-1 


total  cost  of  my  order  is  $_ 


.  Foreign  orders  please  add  an  additional  25%. 


hces  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 
I  Tjrpe  or  Print 


apany  or  personal  name) 


Iditional  address/attention  line) 


:  address) 


3.  Please  choose  method  of  payment: 

r~]  Check  payaUe  to  the  Siqxrintendent  of  Documents 

0  GPO  DqxMit  Account        I    I    I    I    I    I    I    \~\\ 

1  I  VISA  or  MasterCard  Account 


nn 


I 


1 1 1 1 1 


tr,  State,  ZIP  Code) 
J. 


(Credit  card  expiration  date) 


Thank  yem  fi>r  jomr  order! 


^ytime  plione  including  area  code)  _____^__________^— 

(Signature) 

I  lb:  New  (Men.  Superintendent  of  Documents.  RQ  Box  371954,  Plttsbuigh,  ?A  15250-7954 


(IWv12/t1) 


FEDERAL  REGISTER  SUBSCRIBERS: 

IMPORTANT  INFORMATION 

ABOUT  YOUR  SUBSCRIPTION 

After  6  years  without  an  adjustment,  it  has  become  necessary  to  increase  the  price  of  the  Federal 
Register  in  order  to  begin  recovering  the  actual  costs  of  providing  this  subscription  service. 
Effective  October  1, 1992,  the  price  for  the  Federal  Register  will  increase  and  be  offered  as 
follows: 

(1)  FEDERAL  REGISTER  COMPLETE  SERVICE— Each  business  day  you  can  continue 
to  receive  the  daily  Federal  Register,  plus  the  monthly  Federal  Register  Index  and  Code 
of  Federal  Regulations  List  of  Sections  Affected  (LSA),  all  for  $415.00  per  year. 

(2)  FEDERAL  REGISTER  DAILY  ONLY  SERVICE— With  this  subscription  service,  you 
will  receive  the  Federal  Re^ster  every  business  day  for  $375.00  per  year. 

HOW  WILL  THIS  AFFECT  YOUR  CURRENT  SUBSCRIPTION? 

You  will  receive  your  current  complete  Federal  Register  service  for  the  length  of  time  remaining 
in  your  subscription. 

AT  RENEWAL  TIME  •''-^ 

At  renewal  time,  to  keep  this  important  subscription  coming— you  can  continue  to  receive  the 
complete  Federal  Register  service  by  simply  renewing  for  the  entire  package,  or  you  can  select 
and  order  only  the  parts  that  suit  your  needs: 

•  renew  your  entire  Federal  Register  Service  (complete  service) 

or  select. . . 

•  the  daily  only  Federal  Register  (basic  service) 

•  and  complement  the  basic  service  with  either  of  the  following  supplements:  the  monthly 
Federal  Register  Index  or  the  monthly  LSA 

When  your  current  subscription  expires,  you  will  receive  a  renewal  notice  to  continue  the 
complete  Federal  Register  service.  At  that  time,  you  will  also  receive  an  order  form  for  the  daily 
Federal  Register  basic  service,  the  Federal  Register  Index,  and  the  LSA. 


To  know  when  to  expect  the  renewal  notice,  check  the  top  line  of  your  subscription  mailing  label 
for  the  month  and  year  of  expiration  as  shown  in  this  sample: 

A  renewal  notice  will  be  sent    ' 
approximately  90  days  before 
the  end  of  this  month. 


\ 


A  FR  SMITH212J 
JOHN  SMITH 
212  MAIN  ST 
FORESTVILLE 


DEC  92      R 


MD    20747 


Public  Laws 


lOSd  CongrMs,  1«t  Session,  1993 


Pamphlet  prints  o»  public  la««,  often  referred  to  as  sHp  laws,  are  the  kittlal  pubHc^^ 
wws  upon  enactn»ent  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
LegMative  history  reforences  appear  on  each  law.  Subscription  service  includes  all  public  laws! 
issued  irreflularty  upon  enactment,  for  the  103d  Congress.  1st  Session.  199a 

Ontfvkkial  laws  also  may  be  purchased  fiom  the  Superintendent  of  Documents.  \^^ 
20402-932a  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for  announcements  of 
newty  enacted  laws  and  prices). 


*  6216 


Superintendent  of  Documents  Siibscriptions  Order  Form 


i — i   I  £S>,  enter  aiy  subscriptioo(s)  as  fi^ows: 


Charge  your  orden 
lb  fox  your  orders  (202)  512-2233 


subscriptions  to  PUBUC  LAWS  for  the  103d  Congress,  1st  Session,  1993  for  $156  per  subscription. 

The  total  cost  of  my  order  is  $ International  customers  fdease  add  25%.  Prices  include  regular  domestic 

postal^  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Riyment: 

I — I  Check  Raiyable  to  die  Superintendent  of  Documents 
LJ  GPO  Deposit  Account 


(Conipany  or  Personal  Name) 


(Please  type  or  print) 


(Addttioaal  addn^anention  line) 


(Street  address) 


LJ  VISA  or  MasterCard  Account 

n 


-D 


I 


TTTTI 


(City,  State.  ZIP  Code) 


n 


(Credit  card  expiration  dale) 


;  (Daytime  phone  including  area  code) 


Thamkyoufor 
your  ordtrl 


(Purduse  Order  No.) 


YES  «a 

avaUabktoedierBMdkffrC]  Q 


(Authorizing  Signature)  (i/«) 

Mail  lb:    New  Orders,  Superintendent  of  DocttmenH 
'^'~    KX^OK  371954,  Pittsburgh,  VA.  15250-7954 


ji^^pMsgiSS 


w.^^  .^^Ms:it4;£sffi£^'^'?3»Kr'';*  tssi 


Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

GUIDE:  Revised  January  1,  1992 

The  GUIDE  to  record  retention  is  a  useful 
reference  tool,  compiled  from  agency 
regulations,  designed  to  assist  anyoDS  with 
Fsderal  recordkeeping  obligations. 

The  various  abstracts  in  the  GUIDE  teB  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUICS  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULAnONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the 'source  dociunent. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Publications  Order  Form 
I I  iCS,  please  send  me  the  following: 


Ofdv  ProcMiino  Cods: 


Cftarye  four  order. 
Its  Easy! 


i.  ^  ^ 


B^iM 


lb  fin  your  orders  (2A2)  512-^59 


.copies  of  the  1992  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
S/N  069-000-00046-1  at  $15.00  each. 


The  total  cost  of  my  (Mtler  is  $_ 


post^e  and  handling  and  are  subject  to  change. 


..  International  customers  please  add  25%.  Prices  include  regular  domestic 


(OxBfuiy  or  Personal  Name) 


(Please  type  or  print) 


(Additional  addreas/tftention  line) 


(Street  address) 


(City.  Stale,  ZIP  Code) 


(Diytiine  phone  inrluding  area  code) 


(Purdiase  Order  Na) 


aNTaflaMe  to 


NO 


Please  Choose  Method  of  Riyiiieiit: 

I I  Check  I^iiyable  to  the  Superintendent  (rf  Documents 

LJ  GPO  Deposit  Account        I    I    I    I    I    I    I    l~l    I 
LJ  VISA  or  MasterCard  Account 


n 


I 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


(Authorizing  Signature) 

Mail  lb:    New  Orders,  SiqierimeDdeiit  of  Documents 
RQ  Box  371954,  Pittsburgh,  R\  15250-7954 


I 


